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announcement  on  the  inside  cover  of  this  issue. 
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THE  FEDERAL  REGISTER 
WHAT  rr  IS  AND  HOW  TO  USE  IT 

FOR:        Any  pstson  who  ubm  the  Fedwal  Ragister  and  Code  of  Federal 
Raguiations. 

WHO:       The  Office  of  the  Pederd  Racitter. 

WHAT:     FlM  public  briefings  (tppraximataly  3  hours)  to  preaent: 

1.  The  regulatory  proceM,  with  a  focus  on  the  Federal  Ragister 

system  and  the  public's  role  in  the  devalopaMnt  of 
legulatioiu. 

2.  The  relatioiubip  betwmen  the  Federal  Ragister  and  Code  of 

Federal  Regulations. 

3.  The  Important  elements  of  typical  Federal  Register 

documents. 

4.  Aa  introdnction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY;       To  provide  the  public  with  access  to  iniannation  necessary  to 
research  Federal  agency  legulatieas  which  directly  afisct  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 
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Proclamatioii  6811  of  July  21,  1995    ^ 
Parents'  Day,  1995 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Parenthood  is  among  the  most  difficult  and  most  rewarding  responsibilities 
in  life.  Balancing  countless  demands,  parents  must  be  firm  yet  loving,  protec- 
tive yet  liberating.  They  are  the  nurturers  of  our  dreams  and  the  soothers 
of  our  fears.  They  instill  in  their  children,  by  word  and  example,  the  impor- 
tance of  family  and  community  involvement,  the  value  of  education  and 
hard  work. 

Parenting  is  a  serious  responsibility.  All  parents  have  an  obligation  to  provide 
for  the  children  they  bring  into  the  world.  Parents  must  teach  and  sustain, 
helping  to  empower  each  new  generation  to  meet  the  challenges  and  opportu- 
nities of  life  with  confidence. 

Today,  across  our  country,  parents  give  their  time  and  energy  to  ensure 
a  better  future  for  their  children.  Teaching  the  lessons  of  honesty  and  caring 
in  a  way  that  no  school  or  government  can,  America's  parents  pass  on 
the  spirit,  values,  and  traditions  that  have  made  our  Nation  strong  for 
more  than  two  centuries.  Whether  stepparents  or  foster  parents,  biological 
or  adoptive,  parents  provide  the  seciuity,  stability,  and  love  that  enable 
children  to  grow  up  healthy,  happy,  and  strong. 

Parents'  Day  is  a  welcome  opportimity  to  celebrate  the  special  and  powerful 
bond  between  parent  and  child.  On  this  occasion,  let  us  remember  and 
pay  respect  to  those  who  give  us  the  daily  support  and  loving  guidance 
that  lead  us  to  become  responsible  and  contributing  citizens. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  in  accordance  with  Public  Law  103-362,  do  hereby  proclaim 
Sunday,  July  23,  1995,  as  "Parents'  Day."  I  invite  the  States,  communities, 
and  the  people  of  the  United  States  to  observe  this  day  with  appropriate 
ceremonies  and  activities  expressing  gratitude  and  abiding  affection  for  par- 
ents. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-first 
day  of  July,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-five, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twentieth. 
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THis  saOUon  of  the  FEDERAL  REGISTER 
cornaim  regulatory  documents  having  general 
appiicability  arx)  legal  effect  most  of  wfiich 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  pubiistied  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is^soid  t>y 
ttw  Superintendent  of  Documents.  Prices  of 
new  txxjks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  weeit. 


DEPARTMENT  OF  AGRICULTURE 
Consolidated  Farm  Service  Agehcy 


7CFRPart723 

Commodity  Credit  Corporation 

7  CFR  Part  1464 

BIN  0660-AD64  and  AD66  J 

1995  Marketing  Quoj^rf nd  Price 
Support  Lewfo  for  Fire-Cured  (Type 
21),  Fire-Cured  (Types  22-23). 
Maryland  (Type  32),  Dark  Air-Cured 
(Types  35-36),  Virginia  Sun-Cured 
(Type  37),  Cigar-Filler  and  Binder 
(Types  42-44  and  53-55),  Cigar-Filler 
(Type  41),  Cigar-Filler  (Type  46),  and 
CIgiar  Binder  (Types  51-62)  TotMCCOS 

AQENacS:  Consolidated  Farm  Service 
Agency  and  Commodity  Credit 
Corporation,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  purpose  of  this  final  rule 
is  to  codify  the  national  marketing 
quotas  and  price  support  levels  for  the 
1995  crops  for  several  kinds  of  tobacco 
announced  by  press  release  on  March  1, 
1995. 

In  accordance  with  the  Agricultural 
Adjustment  Act  of  1938,  as  amended 
(the  1938  Act),  the  Secretary  determined 
the  1995  marketing  quotas  to  be  as 
follows:  Fire-cured  (type  21),  1.95 
million  pounds;  fire-cured  (types  22- 
23),  39.8  million  pounds;  Maiyland 
(type  32),  6.45  million  pounds:  dark  air- 
cured  (types  35-36),  9.6  milUon  pounds; 
Virginia  sun-cured  (type  37),  130,000 
pounds;  cigar-filler  (type  41),  1.35 
million  pounds;  cigar-filler  and  binder 
(types  42-44  and  53-55),  9.0  million 
potmds;  dgai^fiUer  (type  46),  zero 
pounds;  and  cigar  binder  (types  51-52), 
675,000  pounds. 

This  rule  is  necessary  to  adjust  the 
production  levels  of  certain  tobacco  to 
mOTe  fully  reflect  supply  and  demand 
conditions  as  provided  by  statute. 


In  accordance  with  the  Agricultural 
Act  of  1949  as  amended  (the  1949  Act), 
the  Secretary  determined  the  1995 
levels  of  support  to  be  as  follows  (in 
cents  per  pound):  Fire-cured  (type  21), 
143.0;  fire-cured  (types  22-23).  151.8; 
dark  air-cured  (types  35-36),.  130.4; 
\^^nia  sim-ciu«d  (type  37),  127.6; 
cigar-filler  and  binder  {\yf^  42-44  and 

3-55),  110.1;  and  cigarffiller  (type  46). 
.  Price  support  for  Maryland  (type 
dgar-filler  (type  41),  and  cigar        ^ 

ihder  (types  51-52)  were  not/  ^^ 
annoimced  because  producers  of  eadi  of 
these  kinds  of  tobacco  had  disapproved 
marketing  quotas  for  many  years  and 
were  not  expected  to  apprdve^ptas  in 


bind 


Paperwork  Reduction  Act 

The  aineqdments  to  7  CFR  parts  723 
and  1464  seK(orth  in  this  final  rule  do 
not  contain  information  collections  that 
require  clearance  through  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C.  Chapter  35. 

Statutory  Background  ^ 

This  final  rule  is  issued  pursuant  to 
the.'provisions  of  the  1938  Act  and  the 
1949  Act. 

On  March  1, 1995,  the,Seeretary 
determined  and  anopdnced  the  national 
marketing  quotas  adi^dnice  support 
levels'^for  the  1995  crops  of  fire-cured 
(type  21),  fire^cxired  (types  22-23),  dark 


separate  rererend^  to  be' held  M^ck;27-     air-cured  (types  35-36),  Virginia  sun-  .  / 

30. 1995.      ■        /  V         owed  (type  37),  dgar-filler  and  binder^^*^ 

B.M'e.^.^....^.  i#     u,   ,/,«.P  (types  42-44  and  53-55),  and  daar-fillBT 


(tjrpes  42-44  and  53-^5),  and  agar-t 
(type  46)  tobaccos.  In  addition  the 
Secretary  announced  marketing  quotas 
for  Maryland  (type  32),  cigar-filler  (type 
41)  and  dgar-binder  (types  51-52).  A 
nimiber  of  related  determinations  werfe 
made  at  the  same  time  which  this  final 
rule  afiirms.  On  the  same  date,  thp 
Secretary  also  announced  that  reterenda 
would  be  conducted  by  mail  with 
respect  to  Maryland  (type  32),  Virginia 
sim-cured  (type  37],  cigar- filler  (type 
41).  and  dgar-binder  (types  51-52) 
tobaccos. 

During  March  27-30, 1995,  eligible 
producers  of  Maryland  (type  32), 
Virginia  sun-cured  (type  37),  cigar-filler 
(type  41),  and  dgar  binder  (types  51-52) 
tobacco  voted  in  separate  referenda  to 
determine  whether  such  producers 
disapprove  marketing  quotas  fcM-  the 
1995, 1996,  and  1997  marketing  years 
(MYs)  for  these  tobaccos.  Of  the 
producers  voting,  9.9  percent  favored 
marketing  quotas  for  Maryland  tobacco; 
93.6  percent  favored  marketing  quotas 
for  Virginia  sim-cured  tobacco;  11.5 
percent  favored  marketing  quotas  for 

J  ..L  ,,  .      ,,  J       dgar-filler  (type  41);  and  12.2  percent 

accordance  wth  ExeaiUve  Order  l277Ar^^  marketing  quotas  for  cigar 

?u\^,  iVf^^i!!  !™J?f  c^"T.°?.!l      bindfer  (types  51-52).  Accordingly. 
.-  _.  „    „     >  -  »    ♦„»„  among  these  tobaccos,  quotas  and  price 

supports  for  only  Virginia  sim-ciu«d 
tobacco  are  in  effed  for  the  1995  MY. 
For  the  other  three  kinds,  neither 
marketing  quotas  nor  price  supports 
mil  be  in  effed  for  the  next  3  MYs. 

In  accordance  with  section  312(a)  of 
the  1938  Ad,  the  Secretary  of 
Agriculture  was  required  to  prodaim 
not  later  than  March  1  of  any  MY  with 
respect  to  any  kind  of  tobacco,  other 
than  burley  and  flue-cured  tobacco,  a 


EFFECTIVE  DATE:  March  1, 18fi5. 

FOR  FURTHER  INFORMATION  QDNTACT: 
Robert  L  Tarczy,  Consolidated  Farm 
Service  Agency  (CFSA),  United  States 
Department  of  Agriculture  (USDA), 
room  3736,  South  Building,  PO  Box 
2415.  Washington,  DC  20013-2415, 
202-720-5346. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  OMB. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies,  are 
Commodity  Loans  and  Purchases — 
10.051. 

ExectttiTe  Order  12778 

This  final  rule  has  been  reviewed  in 


this  rule  do  not  preempt  State  laws,  are 
not  retroactive,  and  do  not  involve 
administrative  appeals. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Ad  is  not 
applicable  because  QFSA  is  not  required 
by  5  U.S.C.  553  (»-  any  other  provision 
of  law  to  publish  a  notice  of  proposed 
rulemaking  with  rasped  to  the  subjed 
of  these  determinations. 
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national  marketing  quota  for  any  sudi 
kind  of  tobacco  for  each  of  the  next  3 
MYs  if  such  MY  is  the  last  year  of  3 
consecutive  years  for  which  marketing 
quotas  previously  proclaimed  will  be  in 
effect;  or  because  marketing  quotas 
previously  proclaimed  were  last 
disapproved  by  producers  in  a 
referendum  held  3  years  previously. 
With  respect  to  Virginia  sun-cured  (type 
37)  tobacco,  the  1994  MY  is  the  last  year 
of  3  such  consecutive  years;  for 
Maryland  (type  32),  cigar-filler  (type 
41),  and  cigar  binder  (types  51-52)  1995 
represents  the  beginning  of  another  3- 
year  cycle.  Accordingly,  subject  to 
producer  approved  marketing  quotas  for 
Maryland  (type  32),  Virginia  sim-cured 
(type  37),  cigar-filler  (type  41)  and  cigar 
binder  (types  51-52)  tobaccos  have  been 
proclaimed  for  each  of  the  3  MYs 
beginning  October  1, 1995;  October  1, 
1996;  and  October  1. 1997.  As  indicated, 
however,  type  37  producers  approved 
the  quotas. 

Because  of  producer  approval  of 
quotas  sections  312  and  313  of  the  1938 
Act  require  that  the  Secretary  also 
announce  the  reserve  supply  level  and 
the  total  supply  of  fire-cured  (type  21). 
fire-cured  (types  22-23),  Maryland  (type 
32),  dark  air-cured  (types  35-36). 
Virginia  sun-ciued  (type  37),  cigar-filler 
(type  41i,  cigar-filler  and  binder  (types 
42-44  and  53-55).  cigar-filler  (type  46), 
and  cigar  binder  (types  51-52)  tobaccos 
for  the  MY  beginning  October  1, 1994, 
and  for  these  tobaccos,  the  amoimts  of 
the  national  marketing  quotas,  national 
acreage  allotments,  national  acreage 
factors  for  apportioning  the  national 
acreage  allotments  (less  reserves)  to  old 
farms,  and  the  amounts  of  the  national 
reserves  and  parts  thereof  available  for 
(1)  new  farms  and  (2)  making 
corrections  and  adjusting  inequities  in 
old  farm  allotments. 

Under  the  1949  Act,  price  support  is 
required  to  be  made  available  for  each 
crop  of  a  kind  of  tobacco  for  which 
marketing  quotas  are  in  effect  or  for 
which  maricetingx)uotas  have  not  been 
disapproved  by  producers.  With  respect 
to  the  1995  crop  of  the  nine  kinds  of 
tobacco  which  are  the  subject  of  this 
rule,  the  respective' maximym  level  of 
support  for  six  of  those  kinds  is 
determined  in  accordance  with  section 
106  of  the  1949  Act.  For  the  other  three 
kinds  of  tobacco,  price  support  was  not 
calculated  because  producers  of  these 
kinds  of  tobacco  had  disapproved 
marketing  quotas  in  previous  referenda 
and  were  not  expected  to  approve 
quotas  in  separate  referenda  to  be  held 
March  27-30. 1995. 

The  announcement  of  the  price 
support  levels  for  the  1995  crops  of 
these  six  kinds  of  tobacco  are  made 


insofar  as  practicable  befc^  the 
beginning  of  the  planting  season. 

Marketing  Quotas 

Section  312(b)  of  the  1938  Act 
proiides,  in  part,  that  the  national 
marketing  quota  for  a  kind  of  tobacco  is 
the  total  quantity  of  that  kind  of  tobacco 
which  may  be  marketed  such  that  a 
supply  of  such  tobacco  equal  to  its 
reserve  supply  level  is  made  available 
during  the  MY. 

Section  313(g)  of  the  1938  Act 
provides  that  the  Secretary  may  convert 
the  national  marketing  quota  into  a 
national  acreage  allotment  for 
apportionment  to  individual  farms. 

Since  producers  of  these  kinds  of 
tobacco  generally  produce  less  than 
their  respective  national  acreage 
allotments  allow,  it  has  been 
determined  that  a  larger  quota  is 
necessary  to  make  available  production 
equal  to  the  reserve  supply  level.  The 
amount  of  the  national  mariceting  quota 
so  announced  may,  not  later  than  the 
following  March  1,  be  Increased  by  not 
more  than  20  percent  if  the  Secretary 
determines  that  such  increase  is 
necessary  in  order  to  meet  market 
demands  or  to  avoid  imdue  restriction 
of  marketings  in  adjusting  the  total 
supply  to  the  reserve  supply  level. 

Section  301(b)(14)(B)  of  the  1938  Act 
defines  "reserve  supply  level"  as  the 
normal  supply,  plus  5  percent  theeeof, 
to  ensure  a  supply  adequate  to  meet 
domestic  consumption  and  export  needs 
in  years  of  drought,  flood,  or  oth^ 
adverse  conditions,  as  well  as  in  years 
of  plenty.  "Normal  supply"  is  defined 
in  section  301(b)(10)(B)  of  the  1938  Act 
as  a  normal  year's  domestic 
consumption  and  exportst  plus  175 
percent  of  a  normal  year's  domestic  use 
and  65  percent  of  a  normal  year's 
exports  as  an  allowance  for  a  normal 
year's  carryover. 

Normal  year's  domestic  consumption 
is  defined  in  section  30l(b)(ll)(B)  of  the 
1938  Act  as  the  average  quantity 
produced  and  consumed  in  the  United 
States  during  the  10  MYs  immediately 
preceding  the  MY  in  which  such 
consumption  is  determined,  adjusted  for 
current  trends  in  such  consiunption. 
Normal  year's  exports  is  defined  in 
section  301(b)(12)  of  the  1938  Act  as  the 
average  quantity  produced  in  and 
exported  from  the  United  States  during 
the  10  MYs  immediately  preceding  the 
MY  in  which  such  exports  are 
determined,  adjusted  for  ourent  trends 
in  such  exports. 

In  accordance  with  section  313(g)  of 
the  1938  Act,  the  Secretary  is  authorized 
to  establish  a  national  reserve  from  the 
national  acreage  allotment  in  an  amount 
equivalent  to  not  more  than  1  percent  of 


the  national  acreage  allotment  for  the 
purpose  of  making  corrections  in  farm 
acreage  allotments,  adjusting  for 
inequities,  and  for  establishing 
allotments  for  new  farms.  The  Secretary 
has  determined  that  the  national 
reserve,  noted  herein,  for  the  1995  crop 
of  each  of  these  kinds  of  tobacccf  is 
adequate  for  these  piuposes. 

On  January  25, 1995,  a  proposed  rule' 
was  published  (60  FR  4871)  in  which 
interested  persons  were  requested  to 
comment  with  respect  to  setting  quotas 
for  the  tobacco  kinds  addressed  in  the 
notice. 

Discussion  of  Comments 

Thirty-two  written  responses  were 
received  during  the  comment  period 
which  ended  February  3. 1995.  Some 
respondents  discussed  more  than  one 
kind  of  tobacco.  A  summary  of  these 
comments  by  kind  of  tobacco  follows: 

(1)  Fire-cured  (type  21)  tot^cco.  Nine 
comments  were  received.  Eight 
comments  recommended^v quotasbe 
decreased  by  1 5  percent.  "fEe  other**<^ 
recommended  that  the  marketing  quotas  ^ 
be  decreased  by  10  percent  from  the  \ 
1994  MY.                                                 -J 

(2)  Fire-cured  (types  22-23)  tobacco. 
Six  comments  were  received.  Five 
recommended  a  7-percent  decrease  from 
the  1994  marketing  quota,  while  the 
sixth  recommended  no  change  in  quota. 

(3)  Dark  air-cured  (types  35-36) 
tobacco.  Seven  comments  were 
received.  Six  recommended  a  15- 
percent  decrease,  and  a  seventh 
recommended  a  10-percent  decrease  in 
the  quota. 

(4)  Virginia  sun-cured  (type  37) 
tobacco.  Eight  comments  were  received, 
all  recommended  a  5-percent  decrease 
in  quota. 

(5)  Cigar-filler  and  binder  (types  42- 
44  aTid^3-55)  tobacco.  Two  conunents 
were  received,  both  recommending  no 
change  in  ouota. 

(6)  Maryland  (type  32),  cigar  filler 
(type  41),  cigar  filler  (type  46)  and  cigar 
binder  (type  51-52)  tobaccos.  No 
comments  were  received.  ^^_>^ 

Marketing  quotas  and  the 
corresponding  acreage  allotments  for 
Maryland  (type  32).  cigar  filler  (type  41), 
and  cigar  binder  (types  51-52)  tobaccos 
were  proclaimed  on  March  1, 1995,  but 
were  each  disapproved  by  producers  in 
subsequent  referenda.  Accordingly,  the 
following  marketing  quotas  appear  as  a 
matter  of  record  only:  Maryland  (type 
32),  6.45  miUibn  pounds;  cigar  filler 
(type  41),  1.35  milUon  poimds;  and 
cigar  binder  (type  51-52).  675,000 
pounds. 

For  the  six  kinds  of  tobacco  for  which 
marketing  quotas  have  been  approved 
the  following  determinations  have  been 


made,  based  on  a  review  of  these 
comments  and  the  latest  available 
statistics  of  the  Federal  Government 
which  appear  to  be  tba  most  reliable 
data  avaittble. 

(1)  Pte-Cund  (Type  21)  Tobacco . 

The  Yearly  average  quantity  of  fire- 
cured  (type  21)  tobaoco  produosd  in  the 
United  States,  which  is  estimated  to 
have  been  OHisumed  in  the  United 
States  during  the  10  MYs  preceding  the 
1994  MY,  was  approximately  1.1 
million  pounds.  'The  average  annual 
quantity  produced  in  the  United  States 
and  exported  frtnn  the  United  States 
during  the  10  MYs  preosding  the  1994 
MY  was  2.7  million  pounds  (fiann  sales 
weight  besis).  Both  daneetic  use  and 
exports  have  trended  sharply 
do%mwanL  Thus,  a  nonnu  year's 
domestic  consumptiaa  has  been 
detennined  to  be  0.7  million  pounds, 
and  a  nonnal  year's  exports  luve  been 
detennined  to  be  1.65  mUUon  pounds. 
Application  of  the  formuw^wescribed 
by  section  301(bXl4)(B)  of  tM  1938  Act 
results  in  a  reserve  supply  le^l  of  4.83   - 
million  pounds.  '^-^~. — 

Mianuncturersand  dealers  reported 
stocks  held  on  October  1, 1994.  of  3.3 
million  pounds.  The  1994  crop  is 
estimated  to  be  2.4  million  pounds. 
Therefore,  total  supply  for  Uie  1994  MY 
is  5.7  million  pounds.  During  the  1994 
MY,  it  is  estimated  that  disappearance 
williotal  q>proximately  2.5  million 
pollltts.  Deducting  this  disappearance 
nom  total  supply  results  in  a  1995  MY 
beginning  stodc  estimate  of  3.2  million 
pounds. 

Tbediffarenoe  betwem  the  reserve 
supply  level  and  the  estimated 
carryover  on  October  1, 1995,  is  1.63 
million  pounds.  This  represents  the 
quantity  that  may  be  marioeted  which 
will  make  available  during  the  1995  MY 
a  supply  equal  to  the  reserve  supply 
level.  Less  than  85  percent  of  the 
announced  national  marketing  quota  is 
expected  to  be  produced. 

Accordingly,  it  has  been  detennined 
that  a  1995  national  mariieting  quota  of 
1.95  million  pounds  is  necessary  to 
make  available  production  of  1.63 
million  pounds.  Thus,  the  national 
marketing  quota  for  the  1995  MY  is  1.95 
million  pounds. 

In  accordance  with  section  313(g)  of 
the  1938  Act,  dividing  the  1995  national 
marketing  quota  of  1.95  million  pounds 
by  the  1990-94, 5-year  national  average 
yield  of  1,482  poundsper  acre  results  in 
a  1995  national  acreage  allotment  of 
1,315.79  acres. 

Pursuant  to  the  provisions  of  section 
313(g)  of  the  1938  Act.  a  national 
acreage  factor  of  0.85  is  detennined  by 
dividing  the  national  acreage  allotment 


for  the  1995  MY,  less  a  national  reserve 
of  5.7  acres,  by  the  total  of  theyl995 
preliminary  farm  acreage  allotments 
(previous  year's  allotments).  The 
preliminary  farm  acrMoe  alkrtments 
reflect  the  factors  sp«med  in  section 
313(g)  of  the  1938  Act  for  apportioning 
the  national  acreage  allotment,  less  the 
national  reserve,  to  old  farms. 

(2)  Fifb-Cured  (Types  22-23)  Tobacco 

The  yearly  averege  Quantity  of  fire- 
cured  (types  22-23)  tcmcco  produced 
in  the  United  States,  which  is  estimated 
to  have  been  coosumed  in  the  United 
States  during  the  10  years  preceding  the 
1994  MY,  was  approximately  17.8 
milU^  pounds.  The  a^kage  annual 
q\iai^»  produced  in  the  United  States 
and  extaled  during  the  10  MYs 
precedini4^904  MY  was  16.4  million 
pounds  (nrm  sales  weight  baas).  Both 
domestic  use  and  exports  have  trended 
upward  recenUy.  Thus,  nonnal  year's 
domestic  consiunption  has  been 
determined  to  be  25.0  million  pounds, 
and  a  normal  year's  ei^orts  have  been 
determined  to  be  20.7  million  poimds. 
"^Application  of  the  formula  preiscribed 
by  section  301(bXl4)(B)  of  the  1938  Act 
results  in  a  reserve  supply  level  of  108.1 
million  pounds. 

Manuacturers  and  dealers  reported 
stocks  held  on  October  1, 1994,  of  69.6 
million  pounds.  The  1994  crop  is 
estimated  to  be  41.9  million  pounds. 
Therefore,  total  supply  for  the  1994  MY 
is  111.5  million  pounds.  During,the 
1994  MY,  itis  estimated  that 
disappearance  will  total  approximately 
35.0  million  pounds.  Deducting  this 
disappearance  frx>m  total  supply  results 
in  a  1995  MY  beginning  stock  estimate 
of  76.5  million  pounds. 

The  difference  between  the  reserve 
supply  level  and  the  estimated 
carryover  on  October  1, 1995.  is  31.6 
million  pounds.  This  represents  the 
quantity  that  may  be  marketed  which 
will  make  available  during  the  1995  MY 
a  supply  equal  to  the  reserve  supply 
level.  About  95  percent  of  the 
announced  national  marketing  quota  is 
expected  to  be  produced. 

Accordingly,  it  has  been  determined 
that  a  1995  national  marketing  quota  of 
33.2  million  poimds  is  necessary  to 
make  available  production  of  31.6 
million  pounds. 

In  accordance  with  section  312(b)  of 
the  1938  Act,  it  has  been  further 
determined  that  the  1995  national 
mariceting  quota  must  be  increased  by 
20  percmt  in  order  to  avoid  undue 
restriction  of  marketings.  Thus,  the 
national  marketing  quota  for  the  1995 
MY  is  39.8  million  pounds. 

In  accordance  wim  section  313(g)  of 
the  1938  Act,  dividing  the  1995  national 


marketiing  quota  of  39.8  millioa  pounds 
by  the  1990-94.  5-year  average  yield  of 
2,412  pounds  per  acre  results  in  a  1995 
nationisl  acreage  allotment  of  16,500.83 
acres. 

Pursuant  to  the  provisions  of  section  * 
313(g)  of  the  1938  Act,  a  national 
acreage  factor  of  0.93  is  detmmined  by 
dividing  the  national  acreage  allotment 
for  the  1995  MY,  less  a  national  reserve 
of  26  acres,  by  the  total  of  the  1995 

fireliminary  farm  acreage  allotments 
previous  year's  allotments).  The 
preliminary  farm  acreage  allotments 
reflect  the  factors  specified  in  section 
313(g)  of  the  1938  Act  for  apportioning 
the  national  acreage  allotment,  less  the 
national  reserve,  to  old  farms. 

(3)  Daik  Air-Cured  (Types  35-36) 
Tobacco 

The  yearfy  average  quantity  of  dark 
air-cured  (types  35-36)  tobacco 
prodiKed  in  the  United  States,  which  is 
estimated  to  have  been  consumed  in  the 
United  States  during  the  10  MYs 
preceding  the  1994  MY,  was 
approximately  10.3  million  pounds.  The 
average  annual  quantity  produced  in  the 
United  States  and  exported  from  the 
United  States  during  the  10  MYs 
preceding  the  1994  MY  was  1.9  million 
pounds  (farm  sales  weight  basis). 
D(Hnestic  use  has  been  erratic  while 
exports  have  trended  dawnvmd.  Thus, 
a  normal  year's  domestic  consumption 
has  been  determined  to  be  10.5  million 
pounds,  and  a  normal  year's  exports 
have  been  determined  to  be  1.5  million 
pounds.  Application  of  the  formula 
prescribed  by  section  301(b)(14)(B)  of 
the  1938  Act  results  in  a  reserve  supply 
level  of  33.0  million  pounds. 

Manufacturers  and  dealers  reported 
stocks  held  on  October  1, 1994,  of  24.7 
million  pounds.  The  1994  crop  is 
estimated  to  be  10.8  milUon  pounds. 
Therefore,  total  supply  for  the  1994  MY 
is  35.5  million  poimds.  During  the  1994 
MY,  it  is  estimated  that  disappearance 
will  total  approximately  10.0  million 
pounds.  Deducting  this  disappearance 
from  total  supply  results  in  a  1995  MY 
beginning  stode  estimate  of  25.5  million 
pounds. 

The  difference  between  the  reserve 
supply  level  and  the  estimated 
carryover  oa  October  1, 1995,  is  7.5 
million  pounds.  This  represents  the 
quantity  that  may  be  marketed  which 
will  make  available  during  the  1995  MY 
a  supply  equal  to  the  reserve  supply 
level.  More  than  90  percent  of  the 
announced  national  marketing  quota  is 
expected  to  be  produced. 

Accordingly,  it  has  been  determined 
that  a  national  marketing  quota  of  8.0 
million  pounds  is  necessary  to  make 
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available  production  of  7.5  million     ( 
pounds.  ) 

In  accordance  with  section  312(b)  (u 
the  1938  Act,  it  has  been  further        ( 
determined  that  the  1995  national      ] 
marketing  quota  must  be  increased  by 
20  percent  in  order  to  avoid  undue 
restriction  of  marketings.  This  results  in 
a  national  marketing  quota  for  the  1995 
MY  of  9.6  million  poimds.  In 
accordance  with  section  313(g)  of  the 
1938  Act,  dividing  the  1995  national 
marketing  quota  of  9.6  million  pounds 
by  the  1990-94,  5-year  average  yield  of 
2,248  pounds  per  acre  results  in  a  1995 
national  acreage  allotment  of  4,270.46 
acres. 

Pursiiant  to  the  provisions  of  section 
313(g)  of  the  1938  Act,  a  national 
acreage  factor  of  0.85  is  determined  by 
dividing  the  national  acreage  allotment 
for  the  1995  MY,  less  a  national  reserve 
of  13.0  acres,  by  the  total  of  the  1995 
preliminary  farm  acreage  allotments 
(previous  year's  allotments).  The 
preliminary  farm  acreage  allotments 
reflect  the  factors  specified  in  section 
313(g)  of  the  1938  Act  for  apportioning 
the  national  acreage  allotment,  less  the 
national  reserve,  to  old  forms. 

(4)  Virginia  Sun-Cured  (Type  37) 
Tobacco 

The  yeariy  average  quantity  of 
Virginia  sim-cured  (type  37)  tobacco 
produced  in  the  United  States,  which  is 
estimated  to  have  been  consiuned  in  the 
United  States  during  the  10  MYs 
preceding  the  1994  MY,  was 
approximately  190,000  pounds.  The 
average  annual  quantity  produced  in  the 
United  States  and  exported  from  the 
United  States  during  the  10  MYs 
preceding  the  1994  MY  was 
approximately  120,000  pounds  (form 
sales  weight  basis).  Both  domestic  use 
and  exports  have  shown  a  sharp 
downward  trend.  Thus,  a  normal  year's 
domestic  consumption  has  been 
determined  to  be  60,000  poimds,  and  a 
normal  year's  exports  have  been 
determined  to  be  17,000  pounds. 
Application  of  the  formula  prescribed 
by  section  301(b)(14)(6)  of  the  1938  Act 
results  in  a  reserve  supply  level  of 
203,000  pounds. 

Manufacturers  and  dealers  reported 
stocks  held  on  October  1. 1994,  of 
110,000  pounds.  The  1994  crop  is 
estimated  to  be  110,000  poimds. 
Therefore,  total  supply  for  the  1994  MY 
is  220,000  pounds.  During  the  1994  MY, 
it  is  estimated  that  disappearance  will 
total  approximately  130,000  poimds. 
Deducting  this  disappearance  from  total 
supply  results  in  a  1995  MY  beginning 
stock  estimate  of  90,000  pounds. 

The  difference  between  the  reserve 
supply  level  and  the  estimated 


carryover  on  October  1, 1994,  is  113,000 
pounds.  This  represents  the  quantity 
that  may  be  mariceted  which  will  make 
available  during  the  1995  MY  a  supply' 
equal  to  the  reserve  supply  level.  Over 
80  percent  of  the  announced  national 
marketing  quota  is  expected  to  be 
produced. 

Accordingly,  it  has  been  determined 
that  a  1995  national  marketing  quota  of 
130,000  pounds  is  necessary  to  make 
available  production  of  113,000  pounds. 
Thus,  the  national  marketing  quota  for 
the  1995  MY  is  130,000  pounds. 

In  accordance  with  section  313(g)  of 
the  1938  Act,  dividing  the  1995  national 
marketing  quota  of  130,000  pounds  by 
the  1990-94,  5-year  average  yield  of 
1,303  pounds  per  acre  results  in  a  1995 
national  acreage  allotment  of  99.77 
acres. 

Pursuant  to  the  provisions  of  section 
313(g)  of  the  1938  Act,  a  national 
acreage  factor  of  0.95  is  determined  by 
dividing  the  national  acreage  allotment 
for  the  1995  MY,  less  a  national  te^atve 
of  0.34  acre,  by  the  total  of  the  1^95     \ 
preliminary  farm  acreage  allotments       \ 
(previous  year's  allotments).  The 
preliminary  farm  acreage  allotments 
reflect  the  factors  specified  in  section 
313(g)  of  the  1938  Act  for  apportioning 
the  national  acreage  allotment,  less  the 
national  reserve,  to  old  farms. 

(5)  Cigar-Filler  and  Binder  (Types  42-44 
and  53-55)  Tobacco 

The  yearly  average  quantity  of  cigar- 
filler  and  binder  (types  42-44  and  53- 
55)  tobacco  produced  in  the  United 
States  which  is  estimated  to  have  been 
consumed  in  the  United  States  during 
the  10  MYs  preceding  the  1994  MY,  was 
approximately  16.2  million  pounds.  The 
average  annual  quantity  produced  in  the 
United  States  and  exported  from  the 
United  States  during  the  10  MYs 
preceding  the  1994  MY  was  less  than 
100,000  pounds  (farm  sales  weight). 
Domestic  use  has  trended  downward 
and  exports  are  very  small.  Thus,  a 
normal  year's  domestic  consumption 
has  been  determined  to  be  10.2  million 
pounds,  and  a  normal  year  s  exports  has 
been  determined  to  be  100,000  pounds. 
Application  of  the  formula  prescribed 
by  section  301(b)(14)(B)  of  the  1938  Act 
results  in  a  reserve  supply  level  of  29.7 
million  pounds. 

Manufecturers  and  dealers  reported  . 
stocks  held  on  October  1, 1994,  of  27.9 
million  pounds.  The  1994  crop  is 
estimated  to  be  5.8  million  pounds. 
Therefore,  total  supply  for  me  1994  MY 
is  33.7  million  pounds.  During  the  1994 
MY,  it  is  estimated  that  disappearance 
will  total  about  9.0  million  pounds. 
Deducting  this  disappearance  from  total 


supply  results  in  a  1995  MY  beginning 
stock  estimate  of  24.7  million  pounds. 

The  dil^arence  between  the  reserve 
supply  leveTand  the  estimated 
carryover  on  October  1, 1995,  is  5.0 
million  pounds.  This  represents  the 
quantity  that  may  be  marketed  which 
will  make  available  during  the  1995  MY 
a  supply  equal  to  the  reserve  supply 
level.  Slightly  less  than  70  percent  of 
the  announced  national  marketing  quota 
is  expected  to  be  produced. 

Accordingly,  it  has  been  determined    j 
that  a  1995  nation^marketifig  quota  of 
7.5  million  pounds  is  necessary  to  make 
available  production  of  5.0  million 
pounds.  In  accordance  with  section 
312(b)  of  die  1938  Act,  it  has  been 
further  determined  that  the  1995 
national  maiiceting  quota  must  be 
increased  by  20  percent  in  order  to 
avoid  undue  restriction  of  marketings. 
This  results  in  a  1995  national 
mariceting  quota  of  9.0  million  pounds. 

In  acamfance  with  section  313(g)  of 
the  1938  Act,  dividing  the  1995  national 
marketing  quota  of  9.0  million  pounds 
by  the  1990-94,  5-year  average  yield  of 
1,855  pounds  per  acre  results  in  a  1995 
national  acreage  allotment  of  4,851.75 
acres. 

Pursuant  to  the  provisions  of  section 
313(g),  of  the  1938  Act,  a  national  factor 
of  1.0  is  determined  by  dividing  the 
national  acreage  allotment  for  the  1995 
MY,  less  a  national  reserve  of  3.75  acres, 
by  the  total  of  the  1995  preliminary  farm 
acreage  allotments  (previous  year's 
allotments).  The  preliminary  fum 
acreage  allotments  reflect  the  factors 
specified  in  section  313(g)  of  the  1938 
Act  for  apportioning  the  national 
acreage  allotment,  less  the  national 
reserve,  to  old  farms. 

(6)  Cigar-Filler  (Type  46)  Tobacco 

There  is  no  demand  for  cigar-filler    ' 
(type  46)  tobacco.  Accordingly,  the 
reserve  supply  level  is  zero.  The 
estimated  carryover  at  the  start  of  MY 
1995  is  0.1  million  pounds. 

Because  the  estimated  carryover 
exceeds  the  reserve  supply  level,  the 
quantity  of  tobacco  that  may  be 
marketed  during  MY  1995  and  the  1995 
acreage  allotment  are  both  zero. 

(7)  Referendum  Results  for  Maryland 
(Type  32),  Virpnia  Sun-Cured  (Type 
37).  Cigar-Filler  (Type  41)  and  Cigar 
Binder  (Types  51-52)  Tobaccos 

Mariceting  quotas  shall  not  be  in  effect 
for  the  1995  MY  for  Maryland  (type  32), 
dgar  filler  (type  41),  and  cigar  binder 
(types  51-52)  tobaccos.  However, 
marketing  quotas  shall  be  in  effect  for 
Virginia  sun-cured  (type  37)  tobacco.  In 
referenda  held  March  27-30, 1995,  only 
9.9  percent  of  producers  of  Maryland 
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(type  32)  tobacco,  11.5  percent  of 
producers  of  cigar  filler  (type  41)/^- 
tobacco,  and  12.2  percent  of  proaucers 


of  cigar  binder  (types  51-52)  tobacco 
voted  in  fevor  of  marketing  quotas. 
However,  93.6  percent  of  Virginia 
sun-cured  producers  voted  in  fevor  of 
marketing  quotas. 


The  following  is  a  summary  of  the 
results  of  the  four  separate  referenda: 


Kind  of  tobacco 


Maryland  (type  32) 

Virginia  sun-cured  (type  37) 

Cigar-filler  (type  41) 

Cigar-binder  (types  51-62) 


Total  voles 


567 
47 
87 

41 


Yes  voles 


56 

44 

10 
5 


No  voles 


511 

3 

77 

36 


Percent  yes 
voles 


9.9 
93.6 
115 
12.2 


Price  Support 

Section  106(f)(6)(A)  of  the  1949  Act 
provides  that  the  level  of  support  for  the 
1995  crop  of  a  kind  of  tobacco  (other 
than  flue-cured  and  burley)  shall  be  the 
level  in  cents  per  pound  at  which  the 

1994  crop -of  such  kind  of  tobacco  was 
supported,  plus  or  minus,  respectively, 
the  amount  by  which  (i)  the  support 
level  for  the  1995  crop,  as  determined 
under  section  I0fi(h)  of  the  1949  Act,  is 
greater  or  less  than  (ii)  the  support  level 
for  the  1994  crop,  as  determined  under 
section  106(d)  of  the  1949  Act  if  the 
support  level  under  clause  (i)  is  greater 
than  the  support  level  under  clause  (ii). 

Accordingly,  the  support  level  for  the 

1995  crop  of  such  land  of  tobacco  will 
be  the  1994  level,  adjusted  by  the 
difference  (plus  or  minus)  between  the 
1994  "basic  support  level"  and  the  1995 
"basic  support  level." 

Stetion  106(b)  of  the  1949  Act 
provides  that  the  "basic  support  level" 
for  any  year  is  determined  by 
multiplying  the  support  level  for  the 
1959  crop  of  such  kLid  of  tobacco  by  the 
ratio  of  the  average  of  the  index  of 
prices  paid  by  fanners,  including  wage 
rates,  interest,  and  taxes  (referred  to  as 
the  "parity  index")  for  the  3  previous 


calendar  years  to  the  average  index  of 
such  prices  paid  by  farmers,  including 
Mrage  rates,  interest,  and  taxes  for  the 
1959  calendar  year. 

In  addition,  section  106(f)(6)(B)  of  the 
1949  Act  provides  that  to  the  extent 
requested  by  the  board  of  directors  of  an 
association,  through  which  price 
support  is  made  available  to  producers 
(producer  association),  the  Secretary 
may  reduce  the  support  level 
determined  under  section  106(f)(6)(A)  of 
the  1949  Act  for  the  respective  kind  of 
tobacco  to  more  accurately  reflect  the 
market  value  and  improve  the 
marketability  of  such  tobacco. 
Accordingly,  the  price  support  level  for 
a  kind  of  totacco  set  forth  in  this  rule 
could  be  reduced  if  such  a  request  is 
made. 

Determinations 

The  following  levels  of  price  support 
for  the  1994  crops  of  various  kinds  of 
tobacco,  which  were  determined  in 
accordance  with  section  106(f)(6)(A)  of 
the  1949  Act,  are  as  follows: 


Su|3port 

* — ' 
/  low 

Kind  and  type 

(cents 

per 

pound) 

Vuginia  fire-cured  (type  21) 

140.7 

KY-TN  fire-cured  (types  22-23)  ..„. 

148.3 

Dark  air-cured  (types  35-36)  

127  J 

Virginia  sun-cured  (type  37) 

124.5 

Cigar-filar  and  t)inder  (types  42-44 

and  53-65) :.. 

106.4 

Cigar-filer  (type  46) 

84.4 

For  the  1995  crop  year: 

(1)  Average  parity  indexes  for 

calendar  year  periods  1991-1993  and 

1992-1994  are  as  follows: 


Year 

Index 

Year 

Index 

1991  ...„ 

1992  

1993  

Average 

1.316 
1,329 
1.355 
1,333 

1992  

1993  

1994  

Average 

1.329 
1.355 
1.394 
1.369 

(2)  Average  parity  index,  calendar 
year  1959=298. 

(3)  1994  ratio  of  1,333  to  298=4.47; 
1995  ratio  of  1,359  to  298=4.56. 

(4)  Ratios  times  1959  support  levels 
and  1995  increase  in  basic  support 
levels  are  as  follows: 


Kind  and  type 

1959  sup- 
port level 

Basic  support  level  ^ 

Increase  from  1994  to 
1995 

1994  ((/«.) 

1995  ((/K>.) 

itfto.) 

100% 
«/b.) 

65%  ((/b.) 

VA2 
KY-7 
KY-7 
VA3 
Ciga 
Cigai 

1 „ „ 

W  22-23 _ 

38.8 
38.8 
34.5 
34.5 
28.6 
29.7 

173.4 
173.4 
154.2 
154.2 
127.8 
132.8 

176.9 
176.9 
157.3 
157.3 
130.4 
135.4 

3.5 
3.5 
3.1 
3.1 
2.6 
2.6 

2.3 
2.3 

W  35-36 

7 „ 

2.0 
2.0 

r-fiBer  and  binder  42-44,  54-65 

1.7 

r-fiHer  46  :. 

1.7 

<  1994  ratio  is  4.47, 1995  ratio  is  4.56. 

|l 
Section  106(d)  of  the  1949  Act 
provides  that  the  Secretary  of 
Agriculture  may  reduce  the  level  of 
support  which  would  otherwise  be 
esttiilished  for  any  grade  of  such  kind 
of  tobacco  which  the  Secretary 
determines  will  likely  be  in  excess 
supply.  In  addition,  the  weighted 
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average  of  the  level  of  support  for  all 
eligible  grades  of  such  tobacco  must, 
after  sudi  reduction,  reflect  not  less 
than  65  percent  of  the  increase  in  the 
support  level  for  such  kind  of  tobacco 
which  would  otherwise  be  established 
under  section  106  of  the  Act  if  the 
support  level  is  higher  than  the  support 


level  for  the  preceding  crop.  Before  any 
such  reduction  is  made,  the  Secretary 
must  consult  with  the  associations 
handling  price  support  loans  and 
consideration  must  be  given  to  the     c-^ 
supply  and  anticipated  demand  of  such 
tobacco,  including  the  effect  of  such 
reduction  on  other  kinds  of  quota 
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tobacco.  In  detennining  whether  the 
supply  of  any  grade  of  any  kind  of 
tobacco  of  a  crop  will  be  excessive,  the 
Secretary  shall  consider  the  domestic 
supply,  including  domestic  inventories, 
the  amount  of  such  tobacco  pledged  as^ 
security  for  price  support  loans,  and 
anticipated  domestic  and  export 
demand,  based  on  the  matiuity, 
imiformity,  and  stalk  position  of  such 
tobacco. 

For  MY  1995,  the  flue-cured  support 
level  was  increased  by  65  percent  of  the 
formula  increase  to  within  about  7 
percent  of  1994 's  average  maricet  price. 
For  the  kinds  of  tobacco  subject  of  this 
rule,  MY  1994  prices  were  further  above 
the  support  level,  and  overall  loan 
receipts  remained  low.  Only  Virginia 
Fire-Cured  (type  21)  and  Virginia  sun- 
oued  (type  37)  had  loan  placements 
that  were  significant  relative  to 
production  for  MY  1994.  Although  all 
loan  stocks  of  cigar  filler  and  binder 
(types  42-44  and  53-55)  have  just 
recently  been  sold,  loan  associations 
accept  the  lower  price  support  levels  to 
remain  competitive  with  imports  and 
tobaccos  not  imder  support.  Therefore, 
for  fire-cured  tobacco  (type  21),  Virginia 
sun-cured  tobacco  (type  37),  and  cigar- 
fillw  and  binder  tobacco  (types  42-44 
and  53-55),  the  MY  95  support  levels 
consist  of  the  1994  support  levels 
increased  by  65  percent  of  the  difference 
between  the  1995  "basic  support  level" 
and  the  1994  "basic  support  level."  The 
supply-use  ratios  for  Kentucky- 
Tennessee  fire-cured  (types  22-23)  and 
dark  air-cured  (types  35-36)  suggest 
adequate  supplies.  Accordingly,  for 
these  tobaccos,  the  MY  1995  support 
level  consists  of  the  MY  1994  level  of 
■  support  increased  by  the  difference 
between  the  MY  1995  "basic  support 
level"  and  the  MY  1994  "basic  support 
level."  Also,  chewing  tobacco,  smoking 
tobacco,  and  snuff  manufactiuing 
formulas  limit  the  substitutability  of  one 
of  these  kinds  of  tobacco  for  another. 
Cigarettes,  the  principal  outlet  for  flue- 
cured  and  burley  tobaccos,  do  no^ 
require  any  of  these  six  kinds  of  tobacco 
in  their  blends. 

Accordingly,  the  following 
determinations  were  annoimced  by  the 
Secretary  of  Agriculture  on  March  1, 
1995,  in  accordance  with  section 
106(0(6){A)  of  the  1949  Act  are 
established  for  MY  1995  for  fire-ciued 
(type  21),  fire-cured  (types  22-23),  dark 
air-cured  (types  35-36),  Virginia  sim- 
cured  (type  37),  cigar-filler  and  binder 
(types  42-44  and  53-55),  and  cigar-filler 
(type  46)  tobaccos. 


Kind  and  type 


Virginia  fim-cured  (type  21) 

Kentudcy-Tennessee        fn<iund 

(types  22-23)  

DarV  air-cured  (types  35-36)  

VirgirMa  sur>-cured  (type  37)  

Cigar-fillef  and  binder  (types  42-44 

and  53-55) 

Cigar-filer  (type  46) 


Support    1723.118   Cigar  mier  (type  46)  tolMoco. 


(c)  The  1995-crop  national  marketing 
quota  is  0.0  million  pounds. 


(cents 

per 

pound) 


143.0    PART1464— TOBACCO 


151.8 
130.4 
126.5 

110.1 
088.1 


List  of  Subjects  in  7  CFR  Part  723 

Acreage  allotments,  marketing  quotas, 
penalties,  reporting  and  recordkeeping 
requirements,  Tobacco. 

Accordingly.  7  CFR  parts  723  and 
1464  are  amended  to  read  as  follows: 

PART  723— TOBACCO 

1.  The  authority  citation  for  7  CFR 
part  723  continues  to  read  as  follows: 

Aothortty:  7  U.S.C.  1301. 1311-1314, 
1314-1, 1314b.  1314b-l.  1314b-2. 1314c, 
1314d.  1314«,  1314f.  13141. 1315, 1316, 1362. 
1363. 1372-75, 1377-1379, 1421. 1445-1, 
and  1445-2. 

2.  Section  723.113  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

{723.113    Fira-curad  (type  21) tobacco. 

***** 

(c)  The  1995-crop  national  marketing 
quota  is  1.95  million  poimds. 

3.  Section  723.114  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

$723.!  14    Fire-cured  (types  22-23) 
tobacco. 

*        •        *        *        • 

(c)  The  1995-crop  national  marketing 
quota  is  39.8  million  pounds. 

4.  Section  723.115  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§723.115    Dark ak-eured  (types  3fr-36) 
tolMcca 

***** 

(c)  The  1995-crop  national  marketing 
quota  is  9.6  million  pounds. 

5.  Section  723.116  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

{723.116    Sun-cured  (type  37)  tobacco. 

***** 

(c)  The  1995-crop  national  marketing 
quota  is  130,000  pounds. 

6.  Section  724.117  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

{723.117    Ogar-fltter  and  cigar  Mnder 
(typea  42-44;  53-S5)  tobacco. 

***** 

(c)  The  1995-crop  national  marketing 
quota  is  9.0  million  pounds. 

7.  Section  723.118  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 


8.  The  authority  citation  for  7  CFR 
part  1464  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1421. 1423. 1441, 1445, 
and  1445-V  15  U.S.C  714b  and  714c. 

9.  Section  1464.13  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

{1464.13    FIra-cured  (type  21)  tobacco. 


(c)  The  1995-crop  national  price 
support  level  is  143.0  cents  per  pound. 

10.  Seiction  1464.14  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

{1464.14    FIre-curad  (lypas  22-23) 

tOtMCCO. 

***** 

(c)  The  1995-crop  national  price 
support  level  is  151.8  cents  per  pound. 

11.  Section  1464.15  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

{1464.15    Dark  air-cured  (typaa  36-36) 
tobacco. 

*        •        •        •        • 

(c)  The  1995-crop  national  price 
support  level  is  130.4  cents  per  pound. 

12.  Section  1464.16  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

{1464.16    Virginia  sun-cured  (type  37) 

tOlMCCO.  . 


(c)  The  1995-crop  national  price 
support  is  126.5  cents  per  pound. 

13.  Section  1464.17  is  amended  by 
paragraph  (c)  to  read  as  follows: 

{ 1464.17    Cigar-filler  and  binder  (types  42- 
44  and  53-6^  tobacco. 

***** 

(c)  The  1995-crop  national  price 
support  level  is  110.1  cents  per  poimd. 

14.  Section  1464.18  is  amended  by 
paragraph  (c)  to  read  as  follows: 

{1464.18    Cigar-filler  (type  46)  tobacco. 

***** 

(c)  The  1995-crop  national  price 
support  level  is  86.1  cents  per  pound. 

Signed  at  Washington,  DC,  on  July  20, 
1995. 

Bruce  R.  Weber, 

Acting  Administrator,  Consolidated  Farm 
Service  Agency  and  Acting  Executive  Vice 
President,  Commodity  Credit  Corporation. 
[FR  Doc.  95-18308  Filed  7-25-95;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  30, 40. 70,  and  72 
RIN  S150-AE95 

Clarification  of  Decommissioning 
Funding  Raquiremants 

AOeiCY:  Nuclear  Regulatoiy 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  amending  its  regulations 
applicable  to  decommissioning  funding 
assurance  and  the  expiration  and 
termination  of  licenses  for  nonreactor 
licensees.  These  amendments  clarify 
requirements  that  financial  assurance 
must  be  in  place  during  licensed 
operations  and  updated  when  the 
licensee  decides  to  cease  operations  and 
begin  decommissioning.  These 
regulations  require  that  licensees  who 
have  been  in  timely  renewal  since  the 
promulgation  of  the  earlier 
decommissioning  funding  rule  or  who 
have  ceased  operation  without  having 
adequate  decommissioning  funding 
arrangements  in  place  must  provide  the 
NRC  with  certification  of  adequate 
financial  assurance  for 
decommissioning  by  the  effective  date 
of  this  rule. 

EFFECTIVE  DATE:  November  24, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  L  Thomas,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001.  telephone  (301)  415- 
6230,  E-mail  MLTl®NRC.GOV. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Background. 

II.  Summary  of  requirements  and  discussion 

of  comments. 

III.  Agreement  State  compatibility. 

IV.  Implementation. 

V.  Environmental  impact:  Categorical. 

Exclusion. 

VI.  Paperwork  reduction  act  statement. 
VH.  Regulatory  analysis. 

VIII.  Regulatory  flexibility  certification. 

IX.  BackRt  analysis. 

L  Background 

In  1983,  the  Commission  amended  10 
CFR  parts  30,  40.  and  70  to  add 
requirements  addressing  "Expiration 
and  Termination  of  Licenses"  (10  CFR 
30.36,  40.42,  and  70.38  (48  FR  32324; 
July  15,1983)).  Similar  provisions  were 
added  to  10  CFR  part  72  (10  CFR  72.54 
(53  FR  24018;  June  27, 1988)).  These 
requirements  set  out  the  procedures  to 
be  followed  by  a  licensee  who  decides 
to  decommission  a  facility  and  seek 
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.  termination  of  the  applicable  license.  If 
a  part  30. 40,  70,  or  72  licensee  has  more 
than  a  modest  amount  of  radioactive 
contamination  to  remediate,  the  licensee 
is  required  to  submit  a 
decommissioning  plan  that  sets  ouTthe 
methods  and  measures  for 
decontamination  of  the  property  and 
equipment. 

In  the  final  rule  published  June  27, 
1988.  the  Commission  addressed 
"Financial  Assurance  and 
Recordkeeping  for  Decommissioning" 
(10  CFR  30.35,  40.36,  70.25  and  72.30 
(53  FR  24018;  June  27.1988)).  The  rule 
established  a  graded  structvire  for 
financial  assurance  that  is  based  on  the 
assumption  that  the  kinds  and 
quantities  of  radioactive  materials 
authorized  in  the  license  provide  a 
reasonably  good  correlation  to  the 
amount  of  contamination  that  has  to  be 
remediated.  Before  the  license  is  issued 
or  renewed,  the  applicant  shall  provide 
financial  assurance  in  one  or  more  of 
the  forms  required  by  the  rule 
(prepayment,  surety,  insurance  or  other 
guarantee,  or  external  sinking  fund  with 
a  backup  surety). 

The  Jime  27, 1988,  rule  also  required 
that  certain  licensees,  upon  their 
decision  to  cease  operations,  must 
submit  decommissioning  plans  that 
include  an  updated  detailed  cost 
estimate  for  decommissioning,  a 
comparison  of  that  estimate  with 
present  funds  set  aside  for 
decommissioning,  and  a  plan  for 
assuring  the  availability  of  adequate 
funds  for  the  completion  of 
decommissioning. 

n.  Summary  of  Requirements  and 
Discussion  of  (lonunents 

At  the  time  the  decommissioning 
funding  rules  were  promulgated,  it  was 
not  anticipated  that  a  licensee  would 
move  to  deconunissioning  without 
having  complied  with  the  financial 
assurance  requirements.  Since  that  time 
a  number  of  licensees  who  were  in 
timely  renewal  when  the  June  27, 1988, 
rule  became  effective  have  decided  to 
terminate  their  activities  and  begin 
decommissioning.  Other  licensees  who 
only  provided  certification  for  the 
minimum  amounts  of  financial 
assurance  have  also  decided  to 
terminate  activities  and  begin 
decommissioning.  In  both  situations, 
insufficient  funding  was  in  place  when 
the  licensee  ceased  operations  and 
began  decommissioning.  These 
amendments  require  that  financial         ^' 
assurances  must  be  in  place  and 
updated  when  the  licensee  decides  to 
cease  operations  and  begin 
decommissioning  to  assure  that 
adequate  funding  is  available  in  the 


event  the  licensee  is  no  longer 
financially  viable. 

Six  comment  letters  were  received  on 
the  proposed  rule.  This  section  presents 
a  summary  of  the  requirements  in  the 
proposed  nUe  and  a  discussion  of  the 
significant  issues  raised  by  public 
.  conunent  and  how  they  were  resolved. 
The  bases  and  origins  of  the 
requirements  are  also  explained.  The 
proposed  rule  was  discussed  during  the 
October  25-27. 1993  Agreement  States 
meeting  in  Tempe,  Arizona.  No 
additional  conunents  were  received 
fix>m  the  Agreement  States  during  the 
public  conunent  period.  In  addition,  the 
draft  final  rule  was  sent  out  to  the 
Agreement  States  for  comment 
regarding  the  division  of  compatibiHty 
assigned  on  April  14, 1995.  The 
comment  period  ended  May  15, 1995. 
Five  comment  letters  were  received. 
These  comment  letters  are  addressed  in 
section  m,  Agreement  State 
Compatibihty,  of  the  Federal  Register 
Notice.  Copies  of  the  public  comments 
received  on  the  proposed  rule  are 
available  for  inspection  and  copying  for 
a  fee  at  the  NRC  Public  Document 
Room,  2120  L  Sti^et  NW,  (Lower  Level), 
Washington,  DC  20037. 

1.  Submission  of  cm  Executed  Original 
Copy  of  the  Financial  Instrument 

As  proposed,  §§  30.35(b)(2), 
40.36(b)(2),  70.25(b)(2)  would  require 
each  licensee  to  submit  an  executed 
original  copy  of  the  fuiancial  instrument 
obtained  to  satisfy  the  requirements  of 
§§  30.35(f),  40.36(e),  or  70.25(0 
respectively.  Sections  30.35(c)  (2  and  3). 
40.36(c)  (2  and  3).  and  70.25(c)  (2  and 
3)  would  require  that  the  licensee 
submit  a  decommissioning  funding  pl^n 
as  described  in  paragraph  (e)  of  these 
sections.  Sections  30.35(e),  40.36(d), 
and  70.25(e)  would  require  the 
decommissioning  funding  plan  to 
include  a  cost  estimate  and  a  signed 
original  of  the  financial  instrument 
obtained  to  satisfy  the  requirements  of 
§§  30.35(0.  40.36(e),  or  70.25(f) 
respectively. 

Comments:  One  commenter  stated 
that  the  requirement  means  that  every 
time  a  licensee  restructures  the  finances 
that  support  the  decommissioning 
funding  requirement,  it  would  have  to 
file  a  report  with  the  NRC.  Another 
commenter  stated  that  the  requirement 
to  submit  an  executed  original  of  the 
financial  instrument  obtained  to  satisfy 
the  decommissioning  funding 
requirement  is  overly  burdensome  and 
can  easily  lead  to  confusion  and  excess 
paper  work.  In  addition,  this  commenter 
stated  that  some  licensees  may  have 
multiple  funding  sources  with  different 
renewal  dates  and  that  every  time  a 
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licensee  restructures  financially,  it  will 
have  to  submit  new  dociimentation  that 
the  funding  for  decommissioning  is 
provided.  Both  conunenters  suggested 
that  the  licensee  should  be  able  to 
provide  a  single  certification  to  the  NRC 
stating  the  funding  is  available  to  cover 
the  decommissioning  costs. 

Response:  Submittal  of  this 
information  will  only  be  necessary  in 
the  event  the  old  instruments  would  no 
longer  be  valid.  The  language  of  the 
final  rule  has  been  changed  to  state  that 
licensees  will  be  required  to  submit  a 
signed  original  rather  than  an  executed 
original  copy  of  the  financial  instrument 
to  make  it  clear  that  the  signed  original 
is  sufficient  provided  that  it  contains 
*  the  appropriate  signatures. 

2.  Decommissioning  Funding  Plan 

As  proposed.  §§  30.35(c)(4), 
40.36(c)(4).  and  70.25(c)(4)  would 
require  licensees  who  have  submitted  a 
renewal  application  before  June  27, 
1990.  to  submit  a  decommissioning 
funding  plan. 

Comments:  One  commenter  believes 
this  is  a  retroactive  requirement  and  that 
licensees  who  have  applied  for  renewal 
should  not  be  required  to  have  funding 
in  place. 

Response:  Although  this  requirement 
was  not  included  in  the  June  27. 1988. 
decommissioning  rule  the  Commission 
anticipated  that  few  licensees  would  not 
have  funding  in  place  within  the  normal 
license  renewal  frequency  of  5  years.  A 
small  niunber  of  Ucensees  who  were  in 
timely  renewal  when  the  rule  became 
effective  still  have  not  provided 
assurance  that  they  have  adequately 
addressed  the  issue  of  decommissioning 
funding.  The  licensees  who  have  not 
provided  a  decommissioning  funding 
plan  may  have  only  submitted  a 
certification  based  on  the  table  amounts 
listed  in  the  June  27, 1988,  rule  which 
may  underestimate  the  actual  cost  to 
decommission  their  facility.  This 
requirement  will  ensure  that  these 
licensees  will  have  adequate  funding  in 
place  through  submittal  of  a 
decommissioning  funding  plan.  The 
requiremmt  does  not  apply 
retroactively  to  make  some  prior 
conduct  improper.  Rather,  it  provides 
that  at  a  future  date  November  24. 1995 
licensees  currently  in  a  "timely 
renewal"  status  must  provide  financial 
assinance  in  accordance  with  these 
regulations. 

3.  Expiration  and  Termination  of 
Licenses — 90-Day  Time  Period 

As  proposed,  §§  30.36(b)(2). 
40.42(b)(2),  70.38(b)(2)  and  72.54(b)(2) 
would  require  licensees,  on  providing  a 
notice  of  termination  of  activities  and 


request  to  terminate  the  license,  to 
maintain  in  effiect  all  decommissioning 
financial  assurances  and  to  increase  or 
decrease  the  amount  of  the  financial 
assurance,  as  appropriate,  within  90 
days  of  the  above  notice,  to  cover  the. 
detailed  cost  estimate  for 
decommissioning  submitted  Mrith  the 
proposed  decommissioning  plan. 

With  the  publication  of  the  final  rule. 
"Timeliness  in  Decommissioning  of 
Materials  Facilities,"  on  July  15, 1994; 
59  FR  36026,  these  sections  were 
revised  to  require  licensees  to  submit  a 
proposed  decommissioning  plan  within 
12  months  of  the  time  that  they  notify 
the  Commission  that  they  have  not 
conducted  licensed  activities  for  24 
months  or  to  commence 
decommissioning  if  they  are  not 
required  to  submit  a  decommissioning 

{>lan.  These  requirements  are  now 
ocated  in  §§  30.35(e),  40.42(e).  70.38(e) 
and  72.54(e)  in  this  final  rule. 

Comments:  Four  conunenters  stated 
that  they  did  not  imderstand  the  90-day 
time  period  to  obtain  financial 
assurance  as  discussed  in  the  proposed 
rule.  One  asked  why  a  90-day  time 
period  was  chosen  as  opposed  to  180 
days.  Another  indicated  that  the  time 
period  presumes  that  the  licensee's 
proposed  decommissioning  plan  will  be 
approved  by  the  NRC  without 
modification. 

Response:  The  final  rule  was  modified 
to  permit  some  additional  time  for 
licensees  who  have  already  submitted  a 
decommissioning  plan  to  update  their 
financial  assurance  to  meet  the  detailed 
cost  estimate  included  in  the  proposed 
decommissioning  plan.  The  fiioal  rule 
will  require  licensees  to  increase,  or 
allow  them  to  decrease,  the  amount  of 
financial  assurance  to  correspond  to  the 
detailed  cost  estimate  submitted  with 
the  decommissioning  plan.  The  NRC 
lengthened  the  time  period  for  obtaining 
financial  assurance  from  90  days  to  120 
days,  but  did  not  adopt  the  comment  to 
lengthen  the  time  period  to  180  days. 
Because  this  requirement  only  addresses 
licensees  who  have  already  submitted  a 
decommissioning  plan  with  an  updated 
cost  estimate,  a  period  of  120  days  to 
acquire  the  funding  seems  to  be  a 
reasonable  amount  of  time  and  lowers 
the  risk  that  any  change  in  the  licensee's 
financial  status  could  jeopardize  their 
ability  to  provide  for  adequate  funding. 
For  the  aforementioned  reason,  the 
Commission  did  not  adopt  the  comment 
to  permit  time  for  NRC  approval  of  the 
decommissioning  plan.  It  should  be 
noted  that  a  provision  is  included  that 
would  permit  a  reduction  in  the  amount 
of  financial  assurance  following 
decommissioning  plan  approval. 


4.  Frequency  for  Applying  for  Reduction 
in  Funds 

As  proposed,  §§  30.36(b)(2)(ii), 
40.42(b)(2)(ii),  70.38(b)(2)(ii).  and 
72.54(b)(2)(ii)  would  allow  Ucensees  to 
apply  for  a  reduction  in 
decommissioning  fimds  with  a 
reduction  in  radioactive  contamination 
levels  as  decommissioning  proceeds. 
The  proposed  rule  would  have 
established  a  semiannual  frequency  for 
these  reductions. . 

CoiTunents;  One  conunenter  ^ted 
that  permitting  access  to  the  fuiMs  (mly 
on  a  semiaimual  basis  seemed 
unnecessarily  restrictive.  Another 
commenter  stated  that  this  aspect  of  the    i^ 
rule  appears  to  require  that  funds  be 
accessed  prior  to  the  performance  of 
previously  approved  decommissioning 
tasks  for  whicii  the  funds  were  intended 
to  be  used,  and  that  licensees  be 
allowed  to  access  the  funds  as  they  are 
needed. 

Response:  In  response  to  comments, 
the  NRC  has  revised  the  final  rule  to 
remove  restrictions  in  frequency  for 
these  requests.  Currently,  a  set  amoimt 
of  money  is  required  in  advance  that 
must  be  available  through  the  end  of 
deconmiissioning  and  could  result  in  an 
uimecessary  burden  on  the  licensee. 
This  modification  permits  a  reduction 
in  these  funds  provided  the  radioactive 
contamination  has  been  reduced  at  the 
site.  Because  licensees  must  obtain 
approval  from  the  Commission  to 
reduce  funds,  there  will  be  adeqtiate 
assurance  that  the  licensee  has 
sufficient  funds  available  to  cover  the 
cost  to  complete  decommissioning  of 
the  facility.  These  requirements  are  now 
located  in  §$  30.35(eK2).  40.42(e)(2). 
70.38(e)(2)  and  72.54(e)(2)  in  this  final 
rule. 

5.  Small  Entities 

Comment:  One  commenter  and  the 
State  of  New  York  asked  that  small 
entities  be  exempt  from 
decommissioning  financial  assurance. 

Response:  The  majority  of  small 
entities  are  already  excepted  from  the 
decommissioning  funding  requirements 
because  they  possess  limited  quantities 
of  radioactive  materials.  These 
amendments  would  not  impact  the 
remainder  of  small  entities  that  have 
already  complied  with  the  applicable 
funding  requirements. 

m.  Agreement  State  Compatibility 

The  draft  final  rule  was  sent  out  to  the 
Agreement  States  on  April  14, 1995  for 
comment.  Five  comment  letters  were 
received.  The  State  of  Tennessee 
suggested  that  each  individual  State  be 
allowed  to  establish  its  own 


methodology.  The  State  of  New  York 
suggested  that  the  rule  give  the  States 
thelatitude  to  accomplish  the  rule's 
intent  by  other  means  such  as  licensing 
actions.  The  State  of  Washington 
suggested  that  the  rule  should  be  made 
Division  3  compatibility  because  the 
rule  is  addressing  financing,  not  health 
and  safety;  the  rule  overlooks  other 
mechanisms  for  protecting  the  public, 
such  as  whatever  means  necessary  to 
effect  decommissioning;  and  the 
specific  changes  are  applicable  to  NRC 
licensees  and  not  Washington  licensees. 
The  States  of  Nebraska  and  Maryland 
suggested  that  the  rule  remain  Division 
2  compatibility.'  ■■     ' 

The  NRC  has  reviewed  the  definitions 
of  divisions  of  Agreement  State 
compatibility  and  has  considered  the 
comments  from  the  States  and  has 
determined  that  the  rule  should  be  a 
matter  of  Division  2  compatibility 
between  the  Federal  and  State  because 
these  requirements  are  the  minimum 
requirements  necessary  to  ensure 
adequate  protection  of  the  public  health 
and  safety.  Under  this  level  of 
compatibility,  the  Agreement  States 
would  be  expected  to  adopt 
decommissioning  funding  assurance 
requirements  that  are  as  stringent  as 
NRC's,  but  would  be  permitted 
flexibility  to  apply  more  stringent 
requirements  if  deemed  appropriate  by 
the  State. 

IV.  bnplementatioo 

This  rule  will  become  effective  120 
days  after  publication  in  the  Federal 
Register.  Thus,  licensees  who  do  not 
currmtly  have  sufficient  financial 
assurance  for  decommissioning,  but 
who  currently  have  submitted 
decommissioning  plans  or  are  in  timely 
renewal,  have  120  days  to  revise  and 
submit  to  NRC  their  financial 
arrangements  for  funding 
decoounissioning. 

V.  Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
rule  is  the  type  of  action  described  in 
categorical  exclusion  10  CFR 
51.22(c)(2).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  was  prepared 
for  this  rule. 

VI.  Papenvork  Redaction  Act 
Statement 

This  final  rule  amends  informaticm 
collecti(m  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501,  et  seq.).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget 


approval  numbers  3150-0009,  -0017, 
-0020,  and  -0132. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  6  hours  per  response,  including 
time  for  reviewing  instruction, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestion  for  reducing  the  biuden,  to 
the  Inftmnation  Records  and    , 
Management  Branch  (T-6-F33),  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001,  and  to  the 
Desk  OfficM*,  Office  of  Information  and 
Regulatory  Affairs.  NEOB-10202. 
(3150-0017,  3150-0020.  3150-0009, 
and  3150-0132).  Office  of  Management 
and  Budget,  Washington,  DC  20503. 

Vn.  Regulatory  Analysis 

The  Commission  has  prepared  this 
regulation  to  clarify  its 
deconunissioning  funding  requirements 
for  persons  Ucensed  under  Parts  30, 40, 
70,  and  72.  Although  it  does  alter 
existing  requirements,  the  regulatory 
analyses  developed  in  support  of  prior 
deconunissioning  regulations  remain    . 
valid  and  appropriate  for  this 
rulemaking  because  these  analyses 
assumed  that  all  licensees  would  submit 
a  certification  of  financial  assurance  to 
the  NRC  of  a  rule  prescribed  amoimt.  or 
liceiisee  estimated  and  NRC  approved 
amount,  necessary  to  provide  adequate 
funds  to  decommission  the  licensed 
facility  and  that  licensees  would  have 
complied  with  the  decommissioning 
funding  requirements  prior  to  ceasing 
operations  and  commencing 
decommissioning.  These  prior  analyses, 
developed  for  the  rules  on  expiration 
and  termination  of  licenses  and 
financial  assurances  for 
decommissioning,  remain  available  for 
inspection  in  the  NRC  Public  Document 
Room,  2120  L  Street,  NW.  (Lower 
Level),  Washington,  DC.  This  discussion 
constitutes  the  regulatory  analysis  for 
this  rule. 

Vm.  Regulatory  Flexibility 
Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980, 5  U.S.C.  605(b), 
the  NRC  carefully  considered  the  effect 
on  small  entities  in  developing  the  final 
rule  on  decommissioning  funding  and 
scaled  the  requirements  to  reduce  the 
impact  on  small  entities  to  the  extent 
possible  while  adequately  protecting 
health  and  safety.  Because  this  action 
imposes  no  new  financial  burden,  it  is 
not  expected  to  have  an  impact  on 


licensees  not  already  considered  in  the 
regulatory  flexibility  anal}rsis  for  the 
decommissioning  funding  rule  as 
published  in  the  Federal  Register  on 
June  27, 1988  (53  FR  24018). 

Accordingly,  the  Commission  certifies 
that  this  rule  will  not  have  any 
additional  significant  economic  impact 
iippn  a  substantial  number  of  small 
entlliesr^. 

DC  Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule.  10  CFR  50.109,  does  not 
apply  to  this  rule,  and  therefore,  a 
bacldit  analysis  is  not  required  for  this 
rule  because  these  amendments  do  not 
involve  any  provisions  which  would 
impose  backfits  as  defined  in  10  CFR 
50.109(a)(1). 

List  of  Subjects 

10  CFR  Part  30 


\\ 


f  ran  ju      ^^^ 

roducpit^rial,  ( 
ies.'Govemment  < 


Byproducpitfierial,  Criminal 
penalties,  tiovemment  contracts. 
Intergovernmental  relations.  Isotopes, 
Nuclear  materials,  Radiation  protection. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  40- 

Criminal  penalties,  Govenunent 
contracts.  Hazardous  materials  - 
transportation.  Nuclear  materials. 
Reporting  and  recordkeeping 
requirements.  Source  material. 
Uraniiun.  '• 

10  CFR  Part  70 

Criminal  penalties.  Hazardous 
materials — transportation.  Material 
control  and  accounting,  Nuclear 
materials.  Packaging  and  containers. 
Radiaticm  protection,  Reporting  and 
recordkeeping  requirements,  Scientific 
equipment.  Seauity  measures.  Special 
nuclear  material. 

10  CFR  Part  72 

Criminal  penalties,  Manpower 
training  programs,  Nuclear  materials. 
Occupational  safety  and  health. 
Reporting  and  recordkeeping 
requirements.  Security  measures,  and 
Spent  friel. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  parts  30. 40,  70, 
and  72. 


JMI 


38238      Federal  Register  /  Vol.  60.  No.  143  /  Wednesday,  July  26.  1995  /  Rules  and  Regulations 


Federal  Regisler  /  Vol.  60.  No.  143  /  Wednesday.  July  26.  1995  /  Rules  and  Regulations      38239 


PART  30-AULES  OF  GENERAL 
APPUCABIUTY  TO  DOMESTIC 
UCENSMQ  OF  BYPRODUCT 
MATERML 

1.  The  authority  citation  fat  part  30 
continues  to  read  u  follows: 

Aaiharily:  Sks.  81, 82, 161, 182. 183, 186. 
68  Stat  935, 948, 953, 954,  955,  as  amended, 
•ec  234, 83  Stat  444,  a*  amended  (42  U.S.C 
2111,  2112,  2201,  2232,  2233,  2236,  2282); 
•ecs.  201,  as  amended,  202,  206, 88  Stat 
1242,  as  amended,  1244, 1246  (42  U.S.C 
5841,  5842,  5846). 

Section  30.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10, 92  Stat  2951  as  amended  by 
Pub.  L  102-486,  sec  2902, 106  Stat  3123  (42 
U.S.C.  5851).  Section  30.34(b)  also  issued 
under  sec  184. 68  Stat  954,  as  amended  (42 
U.S.C  2234).  Section  30.61  also  issued  under 
sec  187, 68  Stat  955  (42  U.S.Q  2237). 

2.  Section  30.35  is  amended  by 
revising  paragraphs  (b)(2).  (c)(2),  (cX3). 
and  (e)  and  by  adding  a  new  paragraph 
(c)(4)  to  read  as  follows: 


§90,36   PtaenoM 


(b)  •  •  • 

(2)  Submit  a  certificatiGa  that 
fin«nriAl  assuranoB  for 
decoiunissioning  has  been  provided  in 
the  amount  presoibed  by  paragraph  (d) 
of  this  section  using  one  of  the  methods 
described  in  paragraph  (f)  of  this 
section.  For  an  applicant,  this 
certification  may  state  that  the 
appropriate  assurance  will  be  obtained 
aftm  the  applicaticai  has  been  approved 
and  the  license  issued  but  before  the 
receipt  of  licensed  materiaL  If  the 
applicant  defsrs  execution  of  the 
financial  instrument  until  alter  the 
license  has  been  issued,  a  signed 
(niginal  of  the  financial  instrument 
obtained  to  satisfy  the  requirements  of 
paragraph  (f)  of  this  secticm  must  be 
submitted  to  NRC  before  receipt  of 
licensed  material.  If  the  applicant  does 
not  defer  execution  of  the  financial 
instrument,  the  applicant  shall  submit 
to  NRC.  as  part  of  me  certification,  a 
signed  ori^nal  of  the  financial 
instrument  obtained  to  satisfy  the 
requirements  of  paragraph  (f)  of  this 
section. 

(0  •  •  • 

(2)  Each  holder  of  a  spedfic  license 
issued  before  July  27, 1990,  and  of  a 
type  described  in  paragraph  (a)  of  this 
section  shall  submit,  on  or  before  July 
27. 1990.  a  decommissioning  funding 
plan  as  described  in  paragraph  (e)  of 
this  section  or  a  certification  of  financial 
asstuance  for  deccHnmissioning  in  an 
amount  at  least  equal  to  $750,000  in 
accordance  with  die  criteria  set  forth  in 
this  section.  If  the  licensee  submits  the 
certification  of  financial  assurance 


rather  than  aj^eonnmissioning  funding 
plan,  the  licensee  shall  include  a 
deconmiissioning  funding  plan  in  ai^r 
appUcation  for  license  renewal. 

[3)  Each  holder  of  a  speciflc  license 
issued  before  July  27. 1990.  and  of  a 
type  described  in  paragraph  (b)  of  this 
section  shall  submit,  on  or  before  July 
27. 1990,  a  decommissioning  funding 
plan  as  described,  in  paragraph  (e)  of 
this  section,  or  a  certification  of 
fiimnriai  assurance  for 
decommissioning  in  accordance  with 
the  criteria  set  forth  in  this  sectim. 

(4)  Any  licensee  who  has  submitted 
an  application  before  July  27, 1990.  for 
renewml  of  license  in  accordance  with 

§  30.37  shall  provide  financial  assurance 
for  decommissianing  in  accordance 
with  paragraphs  (a)  and  (b)  of  this 
section.  This  assurance  must  be 
submitted  when  this  rtile  becomes 
efiiective  November  24. 1995. 

•  *        •        •        • 

(e)  Each  decommissioning  fundii^ 
plan  must  contaki  a  cost  estimate  fior 
decommissioning  and  a  description  of 
the  method  of  assuring  funds  nv 
decommissioning  from  paragraph  (0  of 
this  section,  including  means  far 
adjusting  cost  estimates  and  associated 
funding  levels  periodically  over  the  life 
of  the  facilify.  The  decommissioning 
funding  plan  must  also  contain  a 
certification  by  the  licensee  that 
finiiTiriiil  assurance  for 
decommissioning  has  been  provided  in 
the  amount  of  the  cost  estimate  for 
deounmisaoning  and  a  signed  original 
of  the  finandaT  instrument  obtained  to 
satisfy  the  requirements  of  paragn^h  (0 
of  this  section. 

•  •       •       •       • 

3.  Section  30.36  is  amended  by 
redesignating  paragraphs  (e)  through  (0 
as  (f)  through  (k)  and  adding  a  new 
paragraph  (e)  to  read  as  follows: 

§30.36    ExptaeMon  antf  tSfminaHoii  Of 


buMbige  or  oiiMoor  I 


(e)  Coincident  with  the  notification 
required  by  paragraph  (d)  of  this 
section,  the  licensee  shall  maintain  in 
effect  all  decommissioning  financial 
assurances  established  by  the  licensee 
pursuant  to  §  30.35  in  conjunction  with 
a  license  issuance  or  renewal  or  as 
required  by  this  section.  The  amount  of 
the  financial  assurance  must  be 
increased,  or  may  be  decreased,  as 
appropriate,  to  cover  the  detailed  cost 
estimate  for  decommissioning 
established  pursuant  to  paragraph 
(g)(4)(v)  of  this  section. 

(1)  Any  licensee  who  has  not 
provided  financial  assurance  to  cover 
the  detailed  cost  estimate  sutmiitted 


with  the  decommissioning  plan  shall  do 
so  when  this  rule  beccmies  eflisctive 
November  24. 1995. 

(2)  Following  ap{HOval  of  the 
decommissioning  plan,  a  licensee  may 
reduce  the  amoimt  of  the  financial 
assurance  as  decommissioning  proceeds  - 
and  radiological  contamination  is 
reduced  at  the  site  with  the  approval  of 
the  Commissicm. 


PART40    DOMESTIC UCetSIQ OF 
SOURCE  MATERUL 

4.  The  authority  citation  fot  part  40 
continues  to  read  as  follows: 

Aiilkoc%:  Sees.  ^.  63, 64, 65. 81, 161. 
182, 183, 186. 68  »t  932,  933,  935, 948. 
953,  954, 955,  as  aidnKied,,sec8.  Ile2. 83, 84. 
Pub.  L.  95-604. 92  SkiA.  3033.  as  amended. 
3039^4ec  234. 83  Stat  444.  as  amended  (42 
U.S.C  2014(eM2),  2092,  2093,  2094.  2095, 
2111,  2113,  2114.  2201.  2232.  2233,  2236, 
2282);  sec.  274,  Pub.  L  86-373,  73  Stat  688 
(42  U.S.C  2021):  sees.  201.  as  amanded.  202; 
206,  88  Stat  1242,  as  amanded,  1244, 1246 
(42  U.S.C  5841, 5842.  5846):  sec  275, 92 
Stat  3021,  as  amended  by  Pub.  L  97-415. 96 
Stat  2067  (42  U.S.C  2022). 

Section  40.7  also  issued  under  Pub.  L  9V 
601.  sec  10. 92  Stat  29S1  as  amanded  by 
Pub.  L  102-486,  sac  2902. 106  Stat  3123  (42 
U.S.C  5851).  Sectioo  40.31(g)  also  issued 
under  sec  122. 68  Stat  930  (42  U.S.C  2152).. 
Section  40.46  also  issued  under  sec  184. 66 
Stat  954,  as  amended  (42  U.S.C  2234). 
Section  40.71  also  issued  under  sec  187. 66 
Stat  955  (42  U.S.C  2237). 

5.  Section  40.36  is  amanded  by 
revising  paragraphs  (b)(2).  (cK2).  (c)(3). 
and  (d)  and  l^  adding  a  new  paragraph 
(c)(4)  to  read  as  follows: 

§40^ 


(b)  •  •  • 

(2)  Submit  a  certification  that 
financial  assurance  for 
decommissioning  has  been  provided  in 
the  amount  of  $150,000  using  one  of  the 
methods  described  in  paragraph  (e)  of 
this  section.  For  an  applicant,  this 
certification  may  state  that  the 
appropriate  assiuanoe  will  be  obtained 
after  the  application  has  been  approved 
and  the  license  issued  but  before  the 
receipt  of  licensed  material.  If  the 
applicant  defere  execution  of  the 
financial  instrument  until  after  the 
license  has  been  issued,  a  signed 
original  of  the  financial  instrun||pt 
obtained  to  satisfy  the  requirements  of 
paragraph  (e)  of  &is  section  must  be 
submitted  to  NRC  prias  to  receipt  of 
licensed  material.  If  the  applicant  does 
not  defer  execution  of  the  financial 
instrument,  the  applicant  shall  submit 
to  NRC,  as  part  of  die  certification,  a 
signed  original  of  the  financial 


instrument  obtained  to  satisfy  the 
requirements  of  paragraph  (e)  of  this 
section. 

(c)  •  *  • 

(2)  Each  holder  of  a  specific  license 
issued  before  July  27. 1990,  and  of  a 
type  described  in  paragraph  (a)  of  this 
section  shall  submit,  on  or  before  July 
27, 1990,  a  decommissioning  funding 
plan  as  described  in  paragraph  (d)  of 
this  section  or  a  certification  of  financial 
assiuance  for  decommissioning  in  an 
amount  at  least  equal  to  $750,000  in 
accordance  with  die  criteria  set  forth  in 
this  section.  If  the  licensee  submits  the 
certification  of  financial  assurance 
rather  than  a  decommissioning  funding 
plan,  the  Ucensee  shall  include  a 
decommissioning  funding  plan  in  any 
application  for  license  renewal. 

(3)  Each  holder  of  a  specific  license 
issued  before  July  27. 1990,  and  of  a 
type  described  in  paragraph  (b)  of  this 
section  shall  submit,  on  or  before  July 
27, 1990,  a  decommissioning  funding 
plan,  as  described  in  paragraph  (d)  of 
this  section,  or  a  certification  of 
financial  assurance  for 
decommissioning  in  accordance  with 
the  criteria  set  forth  in  this  section. 

(4)  Any  licensee  who  has  submitted 
an  application  before  July  27. 1990,  for 
renewal  of  license  in  accordance  with 

§  40.43  shall  provide  financial  assurance 
for  decommissioning  in  accordance 
with  paragraphs  (a)  and  (b)  of  this 
section.  Inis  assiuance  must  be 
submitted  when  this  rule  becomes 
effective  November  24, 1995. 

(d)  Each  decommissioning  funding 
plan  must  contain  a  cost  estimate  for 
decommissioning  and  a  description  of 
the  method  of  assuring  funds  for 
decommissioning  fiom  paragraph  (e)  of 
this  section,  including  means  for 
adjusting  cost  estimates  and  associated 
funding  levels  periodically  over  the  life 
of  the  facility.  The  decommissioning 
funding  plan  must  also  contain  a 
certification  by  the  licensee  that 
financial  assurance  for 
decommissioning  has  been  provided  in 
the  amount  of  the  cost  estimate  for 
decommissioning  and  a  signed  original 
of  the  financial  instrument  obtained  to 
satisfy  the  requirements  of  paragraph  (e) 
of  this  section.  * 

•  •        *        •        * 

6.  Section  40.42  is  amended  by 
redesignating  paragraphs  (e)  through  (k) 
as  (f)  through  (1)  and  adding  a  new 
paragraph  (e)  to  read  as  follows: 

§  40.42    Expiration  and  tennlnatton  of 
Hcaneas  and  decommissioning  of  sitss  and 
•aparete  or  outdoor  areas. 

*  »        »        •        * 

(e)  Coincident  with  the  notification 
required  by  paragraph  (d)  of  this 


section,  the  licensee  shall  maintain  in 
effect  all  decommissioning  financial 
assurances  estabUshed  by  the  licensee 
purauant  to  §  40.36  in  conjunction  with 
a  license  issuance  or  renewal  or  as 
required  by  this  section.  The  amount  of 
the  financial  assurance  must  be 
increased,  or  may  be  decreased,  as 
appropriate,  to  cover  the  detailed  cost 
estimate  for  decommissioning 
established  pursuant  to  paragraph 
(g)(4)(v)  of  this  section. 

(1)  Any  licensee  who  has  not 
provided  financial  assurance  to  cover 
the  detailed  cost  estimate  submitted 
with  the  decommissioning  plan  shall  do 
so  when  this  rule  becomes  effective 
November  24, 1995. 

(2)  Following  approval  of  the 
decommissioning  plan,  a  licensee  may 
reduce  the  amount  of  the  financial 
assurance  as  decommissioning  proceeds 
and  radiological  contamination  is 
reduced  at  the  site  with  the  approval  of 
the  Commission. 


PART  70— DOMESTIC  UCENSINQ  OF 
SPECIAL  NUCLEAR  MATERIAL 

7.  The  authority  citation  for  Part  70 
continues  to  read  as  follows: 

Authority:  Sees.  51.  53. 161. 182, 183,  68 
Stat.  929, 930.  948.  953,  954.  as  amended, 
sec.  234,  83  Stat  444,  as  amended  (42  U.S.Q 
2071,  2073,  2201,  2232,  2233,  2282);  Sees. 
201,  as  amended,  202,  204,  206,  88  Stat 
1242,  as  amended,  1244, 1245, 1246  (42 
U.S.Q  5841),  5842,  5845,  5846). 

Sections  70.1(c)  and  70.20(b)  also  issued 
under  sees.  135. 141  Pub.  L  97-425, 96  Stet 
2232,  2241  (42  U.S.Q  10155, 10161).  Section 
70.7  also  issued  under  Pub.  L.  95-601,  sec. 
10,  92  Stat  2951  as  amended  by  Pub.  L  102- 
486,  860.  2902. 106  Stat  3123  (42  U.S.Q 
5851).  Section  70.21(g)  also  issued  under  sec. 
122. 68  Stat  939  (42  U.SQ  2152).  Section 
70.31  also  issued  under  sec.  57d,  Pub.  L  93- 
377,  86  Stat  475  (42  U.S.Q  2077).  SecUons 
70.36  and  70.44  also  issued  under  sec.  184, 
68  Stat  954,  as  amended  (42  U.S.Q  2234). 
Section  70.61  also  issued  under  sees.  186, 
187,  68  Stat  955  (42  U.S.Q  2236.  2237). 
Section  70.62  also  issued  under  sec.  106,  68 
Stat.  939,  as  amended  (42  U.S.Q  2138). 

8.  Section  70.25  is  amended  by 
revising  paragraphs  (b)(2),  (c)(2).  (c)(3). 
and  (e)  and  by  adding  a  new  paragraph 
(c)(4)  to  read  as  follows: 

§  70.2S    Financial  assurance  and 
rscordkeaplng  for  decommissioning. 

*        *        •        •        • 

(b)*** 

(2)  Submit  a  certification  that 
financial  assurance  for 
decommissioning  has  been  provided  in 
the  amount  prescribed  by  paragraph  (d) 
of  this  section  using  one  of  the  methods 
described  in  paragraph  (f)  of  this 
section.  For  an  applicant,  this 


certification  may  state  that  the  ' 

appropriate  assurance  will  be  obtained 
af^r  the  application  has  been  approved 
and  the  license  issued  but  before  the 
receipt  of  Ucensed  material.  If  the 
apphcant  defers  execution  of  the 
financial  instrument  until  after  the 
Ucense  has  been  issued,  a  signed 
original  of  the  financial  instrument 
obtained  to  satisfy  the  requirements  of 
paragraph  (fl  of  this  section  must  be 
submitted  to  NRC  before  receipt  of 
licensed  material.  If  the  applicant  does 
not  defer  execution  of  the  financial 
instrument,  the  applicant  shall  submit 
to  NRC,  as  part  of  tiie  certification,  a 
signed  original  of  the  financial 
instrument  obtained  to  satisfy  the 
requirements  of  paragraph  (f)  of  this 
section, 
(c)  *  •  • 

(2)  Each  holder  of  a  specific  license 
issued  before  July  27, 1990,  and  of  a 
type  described  in  paragraph  (a)  of  this 
section  shall  submit,  on  or  before  July 
27, 1990,  a  decommissioning  funding 
plan  as  described  in  paragraph  (e)  of 
this  section  or  a  certification  of  financial 
assurance  for  deconunissioning  in  an 
amount  at  least  equal  to  $750,000  in 
accordance  with  the  criteria  set  forth  in 
this  section.  If  the  licensee  submits  the 
certification  of  financial  assiuance 
rather  than  a  decommissioning  funding 
plan  at  this  time,  the  licensee  shall 
include  a  decommissioning  funding 
plen  in  any  appUcation  for  license 
renewal. 

(3)  Each  holder  of  a  specific  license 
issued  before  July  27, 1990,  and  of  a 
type  described  in  paragraph  (b)  of  this 
section  shall  submit,  on  or  before  July 
27, 1990,  a  decommissioning  funding 
plan,  described  in  paragraph  (e)  of  this 
section,  or  a  certification  of  financial 
assurance  for  decommissioning  in 
accordance  with  the  criteria  set  forth  in 
this  section. 

(4)  Any  licensee  who  has  submitted 
an  application  before  July  27, 1990,  for 
renewal  of  license  in  accordance  with 

§  70.33  shall  provide  financial  assurance 
for  decommissioning  in  accordance 
with  paragraphs  (a)  and  (b)  of  this 
section.  Ttiis  assurance  must  be 
submitted  when  this  rule  becomes 
efFective  November  24, 1995.  ' 

•        •        •        •        • 

(e)  Each  decommissioning  funding 
plan  must  contain  a  cost  estimate  for 
decommissioning  and  a  description  of 
the  method  of  assuring  funds  for 
decommissioning  fi-om  paragraph  (f)  of 
this  section,  including  means  for 
adjusting  cost  estimates  and  associated 
funding  levels  periodically  over  the  life 
of  the  faciUty.  The  decommissioning 
funding  plan  must  also  contain  a 
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c^fication  by  the  licensee  that 
finnnrial  assurance  for 
decommissioning  has  been  provided  in 
the  amount  of  the  cost  estimate  for 
decommissioning  and  a  signed  original 
of  the  financial  instrument  obtained  to 
satisfy  the  requirements  of  (>aragraph  (f) 
of  this  section. 
•       *        *        •        • 

9.  Section  70.38  is  amended  by 
redesignating  paragraph  (e)  through  (j) 
as  (0  through  (k)  and  adding  a  new 
paragraph  (e)  to  read  as  foUoMrs: 

§  70.38    Expiration  and  tanninatlon  of 
Ucenaes  and  decommtasionlng  of  sites  and 
>  buildings  or  outdoor  r 


(e)  Coincident  with  the  notification 
required  by  paragraph  (d)  of  this 
section,  the  licensee  shall  maintain  in 
effect  all  decommissioning  financial 
assurances  established  by  the  licensee 
pursuant  to  §  30.35  in  conjunction  with 
a  license  issuance  or  renewal  or  as 
required  by  this  section.  The  amount  of 
the  financial  assurance  must  be 
increased,  or  may  be  decreased,  as 
appropriate,  to  cover  the  detailed  cost 
estimate  for  decommissioning 
established  pinsuant  to  paragraph 
(g)(4)(v)  of  this  section. 

(1)  Any  licensee  who  has  not 
provided  financial  assurance  to  cover 
the  detailed  cost  estimate  submitted 
with  the  decommissioning  plan  shall  do 
so  when  this  rule  becomes  effective 
November  24, 1995. 

(2)  Following  approval  of  the 
decommissioning  plan,  a  licensee  may 
reduce  the  amoimt  of  the  financial 
assurance  as  decommissioning  proceeds 
and  radiological  contamination  is 
reduced  at  the  site  with  the  approval  of 
the  Commission. 


PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

10.  The  authority  citation  for  part  72 
continues  to  read  as  follows: 

AndMiity:  Sees.  51,  53,  57. 62, 63, 65, 69, 
81, 161, 182, 183. 184, 186. 187, 189.  68  SUt. 
929,  930,  932,  933.  934,  935.  948,  953,  954, 
955,  as  amended,  sec.  234, 83  Stat  444,  as 
amended,  (42  U.S.C  2071. 2073. 2077. 2092. 
2093,  2095,  2099,  2111,  2201,  2232.  2233, 
2234,  2236,  2237,  2238,  2282);  see.  274  Pub. 
L  86-373,  73  Stat  688,  as  amended  (42 
U.S.C.  2021):  sec.  201,  as  amended,  202. 206, 
88  Stat  1242,  as  amended,  1244, 1246  (42 
U.S.C  5841,  5842,  5846);  Pub.  L.  95-601,  sec. 
10. 92  Stat  2951  as  amended  by  Pub.  L  102- 
486.  sec  2902, 106  Stat  3123  (42  U.S.C 
S851):  sec  102.  Pub.  L.  91-190, 83  Stet  853) 
(42  U.S.C  4332):  Sees.  131, 132, 133, 135, 


137, 141.  Pub.  L  97-425, 96  Stat  2229.  2230, 
2232,  2241,  sec.  148,  Pub.  I^  100-203, 101 
Stat  1330-235  (42  U.S.C  10151. 10152, 
10153, 10155, 10157. 10161. 10168). 

Section  72.44(g)  also  issued  imder  sees. 
142(b)  and  148  (c),  (d).  Pub.  L  100-203. 101 
Stat  1330-232, 1330-236  (42  U.S.C 
10162(b).  10168  (c),  (d)).  Section  72.46  also 
issued  under  sec  189, 68  Stat  955  (42  U.S.C 
2239);  sec  134  Pub.  L  97-425, 96  Stat  2230 
(42  U.S.C  10154).  Section  72.96(d)  also 
issued  under  sec.  145(g),  Pub.  L.  100-203, 
101  Stat  1330-235  (42  U.S.C  10165(g)). 
Subpart )  also  issued  under  sees.  2(2).  2(15), 
2(19).  117(a).  141(h).  Pub  L.  97-425, 96  Stat 
2202,  2203,  2204.  2222.  2244  (42  U.S.C 
10101. 10137(a).  10161(h)).  Subparts  K  and  L 
are  also  issued  under  sec  133, 98  Stat  2230 
(42  U.S.C  10153)  and  sec  218(a).  96  Stat 
2252  (42  U.S.C  10198). 

11.  Section  72.54  is  amended  by 
redesignating  paragraph  (e)  through  (1) 
as  (f)  through  (m)  and  adding  a  new 
paragraph  (e)  to  read  as  follows: 

§  72.54    Expiration  and  termination  of 
licenses  artd  decommissioning  of  sites  and 
saparats  buildings  or  outdoor  areas. 

*        •        *        *        • 

(e)  Coincident  with  the  notification 
required  by  paragraph  (d)  of  this 
section,  the  licensee  shall  maintain  in 
effect  all  decommissioning  financial 
assurances  estabhshed  by  the  licensee 
pursuant  to  §  72.30  in  conlimction  with 
a  license  issuance  or  renewal  or  as 
required  by  this  section.  The  amoimt  of 
the  financial  assurance  must  be 
increased,  or  may  be  decreased,  as 
appropriate,  to  cover  the  detailed  cost 
estimate  for  decommissioning 
established  pursuant  to  paragraph  (g)(5) 
of  this  section. 

(1)  Any  licensee  who  has  not 
provided  financial  assurance  to  cover 
the  detailed  cost  estimate  submitted 
with  the  decommissioning  plan  shall  do 
so  when  this  rule  becomes  effective 
November  24. 1995. 

(2)  Following  approval  of  the 
decommissioning  plan,  a  licensee  may 
reduce  the  amoimt  of  the  financial 
ass\uance  as  deconunissioning  proceeds 
and  radiological  contamination  is 
reduced  at  tiie  site  with  the  approval  of 
the  Commission. 

•        •        •        •        • 

Dated  at  Rockville.  MD..  this  20th  day  of 
July.  1995. 

For  the  Nuclear  Regtilatory  Commission. 
John  C  Hoyle. 
Secretary  of  the  Commission. 
[FR  Doc  95-18315  Filed  7-25-95;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Ocaaitic  and  Atmospharic 
Admlnlatration 

15  CFR  Part  931 

[Doctet  No.  9606181S8-6158-01] 

RIN0648nAI04 

Coastal  Enargy  Impact  Program 

AGENCY:  Office  of  Ocean  and  Coastal 
Resoiuce  Management  (OCRM). 
National  Ocean  Service  (NOS).  National 
Oceanic  and  Atmospheric 
Administration  (NOAA).  Department  of 
Commerce  (DOC). 

ACTION:  Final  Rule;  removal. 

SUMMARY:  This  final  rule  removes 
regulations  implementing  the  Coastal 
Energy  Impacti>rogram  (CEIP).  which 
was  established  in  1976  imder  then- 
section  308  of  the  Coastal  Zone 
Management  Act  (CZMA)  to  provide 
coastal  states  and  units  of  general 
purpose  local  governments  (local 
govenunents)  in  such  states  with 
Federal  financial  assistance  to  meet 
certain  needs  that  result  from  specified 
energy  development  activities.  In  the 
1990  amendments  to  the  CZMA  the 
CEIP  was  terminated  and,  therefore,  the 
implementing  regulations  are,  for  the 
most  part,  obsolete.  Further,  for  those 
particular  coastal  states  and  local 
governments  with  outstanding  CEIP 
loans,  NOAA  will  continue  to  apply 
relevant  provisions  to  such  CEIP  loan 
holders  by  providing  actual  and  timely 
notice  of  their  continued  applicability. 
Therefore,  the  regulations  need  no 
longer  be  retained  in  the  Code  of 
Federal  Regulations  (CFR). 

EFFECTIVE  DATE:  July  26, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Lawless.  Deputy  Director,  Office 
of  Ocean  and  Coastal  Resource 
Management,  at  (301)  713-3155. 

SUPPLEMENTARY  INFORMATION:  In  March 
1995,  President  Clinton  issued  a 
directive  to  Federal  agencies  regarding 
their  responsibilities  under  his 
Regulatory  Reinvention  Initiative.  This 
initiative  is  part  of  the  National 
Performance  Review  and  calls  for 
immediate,  compr^ensive  regulatory 
reform.  The  President  directed  all 
agencies  to  undertake  an  exhaustive 
review  of  all  their  regulations — with  an 
emphasis  on  eliminating  or  modifying 
those  that  are  obsolete  or  otherwise  in 
need  of  reform.  This  final  rule 
represents  one  of  the  first  steps  in 
NOAA's  response  to  this  new  directive. 


Coastal  Energy  Impact  Program 

The  CEIP  was  established  in  1976 
imder  then-section  308  of  the  Coastal 
2^ne  Management  Act  (CZMA),  16 
U.S.Q  1456a,  to  provide  coastal  states 
and  local  governments  in  such  states 
with  Federal  financial  assistance  to 
meet  certain  needs  that  result  fixim 
sp>ecified  energy  development  activities. 
In  the  1990  amendments  to  the  CZMA 
(Pubi  L.  101-508),  section  308  was 
amended  by:  (1)  Terminating  any  future 
CEIP  loans,  although  obligations  of  any 
coastal  state  or  local  government  to 
repay  loans  made  prior  to  the  1990 
amendments  remain  in  effect;  and  (2) 
establishing  the  Coastal  Zone 
Management  Fund  as,  inter  alia,  the 
repository  for  such  CEIP  loan 
repayments.  As  the  CEIP  has  been 
terminated,  the  administrative 
regulations.  Part  931,  for  this  program 
are,  for  the  most  part,  obsolete  and  need 
not  be  retained  in  the  CFR.  For  the 
particular  coastal  states  and  local 
governments  that  have  outstanding  CEIP 
loans  and  therefore  must  repay  the  loans 
to  the  Coastal  Zone  Management  Fund, 
NOAA  will  continue  to  apply  the 
applicable  provisions  of  Part  931. 
However,  although  such  provisions 
shall  continue  to  apply,  it  is  not 
necessary  to  retain  them  in  the  CFR 
because,  in  part,  such  provisions  have 
particular  applicability  to  only  those 
coastal  states  and  local  governments 
with  outstanding  CEIP  loans. 
Accordingly,  NOAA  will  provide  copies 
of  the  relevant  provisions  of  Part  931, 
with  instructions  that  they  continue  to 
apply,  directly  to  those  particular 
coastal  states  and  local  governments 
that  have  outstanding  GEIP  4oans. 
Therefore,  the  particular  coastal  states 
and  local  governments  with  outstanding 
CEIP  loans  will  have,  in  addition  to  the 
constructive  notice  provided  by  this 
final  rule,  actual  and  timely  notice  of 
the  continued  application  of  the 
repayment  provisions  of  Part  931,  and 
such  coastal  states  and  local 
governments  shall  continue  to  comply 
with  all  the  terms  and  conditions  of 
such  provisions  of  part  931.  See  5  U.S.C. 
552(a).  Accordingly,  NOAA  is  removing 
part  931,  the  CEIP  regulations,  from 
Title  15  of  the  CFR. 

NOAA  has  determined  that  because 
this  rule  is  a  matter  relating  to  loans, 
grants,  benefits  or  contracts,  it  is  not 
subject  to  the  Administrative  Procedure 
Act  (APA)  requirements  of  prior  notice, 
opportunity  for  conmient,  or  delayed 
effective  date  (5  U.S.C.  553). 
Accordingly,  this  rule  is  being  made 
effective  immediately  upon  publication. 


Execnti^e  Order  12866 

For  purposes  of  Executive  Order 
12866,  this  final  rule  is  determined  to  be 
not  significant. 

Regulatory  Flexibility  Act 

Notice  and  comment  for  this  rule  are 
not  required  by  the  APA  or  any  other 
law.  Therefore,  a  regulatory  flexibility 
analysis  is  not  required  under  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354). 

Paperwork  Reduction  Act 

This  regulation  contains  no 
information  collection  requirements 
which  are  subject  to  review  and 
approval  by  OMB  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3500 
etseq.). 

Authority;  Coastal  Zone  Management  Act 
of  1972,  is  amended,  16  U.S.C  1451  et  seq. 

List  of  Subjects  in  15  CFR  Part  931 

Coastal  zone,  Grant  programs — 
natural  resources,  Natural  resources, 
and  Reporting  and  recordkeeping 
requirements. 

Dated:  June  28. 1995. 
David  Evans, 

Acting  Deputy  Assistant  Administrator  for 
Ocean  Services  and  Coastal  Zone 
Management. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble  and  under  the  authority 
of  16  U.S.C.  1451  et  seq.,  Chapter  IX  of 
Title  15  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  931— {REMOVED] 

1.  Part  931  is  removed. 
(FR  Doc.  95-17745  Filed  7-25-95;  8:45  ami 


DEPARTMENT  OF  JUSTICE 

Offlca  of  Justica  ProgrMns 

28CFRPart70 

[OJP  No.  1004;  AG  Order  No.  1990-95] 

RIN  1121-AA18 

Uniform  Administrative  Raqulrements 
for  Grants  and  Agraamants  With 
Institutions  of  Highar  Education, 
Hospitals  and  Other  Non-Proflt 
Organizations 

January  23, 1995. 

AGENCY:  Department  of  Justice. 

ACTION:  Final  rule. 

SUMMARY:  On  November  29, 1993,  the 
Office  of  Management  and  Budget 
(OMB)  published  a  revision  of  OMB 


Circular  A-110.  The  Circular  is 
applicable  to  awards  made  by  Federal 
agencies  and  subawards  made  by  States 
to  nongovernmental  entities.  This  rule 
implements  the  OMB  Qrcular  A-110. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  J.  Schwimer,  Director.  Financial 
Management  Division,  Office  of  the 
Comptroller,  Office  of  Justice  Programs 
at  202-307-3186. 

EFFECnVE  DATE:  July  26, 1995. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  amends  28  CFR  by  setting  forth  a 
new  part  70  to  enact  the  changes 
established  by  revised  OMB  Circular  A- 
110,  "Uniform  Administrative 
Requirements  for  Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals  and  Other  Non- 
profit Institutions,"  published  by  OMB 
on  November  29, 1993  (58  FR  62992). 

In  November  1990,  OMB  established 
an  interagency  task  force  to  revise 
Circular  A-110.  The  task  force 
developed  a  proposed  revision  of  the 
Circular,  which  OMB  published  with  a 
request  for  comments  on  August  27, 
1992  (57  FR  39018).  After  considering 
the  over  200  comments  from  a  wide 
variety  of  Federal  and  non-Federal 
respondents,  OMB  published  the  final 
revised  Circular  in  the  Federal  Register 
on  November  29.  1993  (58  FR  62992). 

OMB  Circular  A-110  sets  forth 
government-wide  standards  governing 
Federal  agency  administration  of  grants 
and  other  agreements  with  institutions 
of  higher  education,  hospitals  and  other 
non-profit  organizations.  Federal 
agencies  must  apply  the  provisions  of 
the  Circular  in  making  awards  to  the 
covered  entities;  all  primary  recipients 
(including  governments)  of  Federal 
awards  must  also  apply  the  Qrcular's 
provisions  to  any  subawards  they  make 
to  such  entities.  Those  provisions  that 
affect  Federal  agencies  were  effective  on 
December  29, 1993  (58  FR  62992-93). 
With  respect  to  the  Circular's 
application  to  recipients  of  Federal 
agency  awards,  OMB's  notice  directed 
each  agency  to  promulgate  its  own  rules 
adopting  the  provisions  of  the  Circular 
(58  FR  62992-93). 

Agency  specific  rules  must  follow  the 
provisions  of  the  Circular  unless  OMB 
has  granted  the  agency  an  exception  for 
classes  of  recipients  of  awards  from  a 
particular  requirement  of  the  Circular 
(58  FR  62992,  62995).  The  terms  of  the 
Circular,  however,  permit  Federal 
awarding  agencies  to  make  exceptions 
on  an  award-by-award  basis  without 
prior  OMB  approval  and  to  apply  less 
restrictive  requirements  in  the  case  of 
small  awards.  Where  a  conflict  exists 
between  a  provision  of  the  Circular  and 
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a  statute,  the  statute  governs  (58  FR 
62992-93,  62995). 

With  respect  to  our  implementation  of 
the  Ciicular,  in  general,  we  have 
faithfully  followed  its  provisions. 
However,  in  several  instances  we  have 
either  elaborated  on  a  provision  or 
modified  it  to  make  it  pertain  more 
clearly  to  the  [)epartment  of  Justice's 
(the  Department)  environment. 
Directives  made  strictly  to  the  Federal 
agencies  and  not  to  grantees  have  been 
deleted. 

A  notice  of  proposed  rulemaking  is 
not  necessary  for  this  regulation  because 
0MB  obtained  public  comments  in  the 
development  of  the  Circular,  and  the 
Circular  was  written  in  a  regulatory 
format.  Furthermore,  0MB  requires  that 
Federal  agencies  implement  the  Qrcular 
within  six  months  of  its  publication. 

Impact  Analysis 

1.  Executive  Order  12866 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866, 1(b),  Principles  of 
Regulation.  This  rule  is  not  a  significant 
regulatory  action  imder  Executive  Order 
12866,  3(f).  Regulatory  Planning  and 
Review,  and  accordingly,  this  rule  has 
not  been  reviewed  by  0MB. 

2.  Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  in 
accordance  with  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C  601  et  seq.)  The  Attorney  General 
has  determined  that  compliance  with 
the  rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and,  therefore, 
a  Regulatory  Flexibility  Analysis  is  not 
required. 

3.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  are 
cleared  by  0MB  as  Standard  Forms. 

Catalog  of  Federal  Domestic  Assistance 

This  rule  ai&cts  all  of  the  grant 
programs  administered  by  the 
Department. 

List  of  Subiects  in  28  CFR  Part  70 

Accounting;  Administrative  practice 
and  procedures;  Grant  programs — 
health;  Grant  programs — social 
programs;  Grants  administration;  and 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preemble.  Title  28,  Chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  by 
adding  the  new  part  70  as  set  forth 
below. 


PART  70-4JNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
AGREEMENTS  (INCLUDING 
SUBAWARDS)  WITH  mSTITUTIGNS  OF 
HIGHER  EDUCATION,  HOSPfTALS 
AND  OTHER  NON-PROFIT 
ORGANIZATIONS 

Subpart  A— Qenerai 

70.1  Purpose  and  applicability. 

70.2  Definitions. 

70.3  Efiect  on  other  issuances. 

70.4  Deviations. 

70.5  Subawards. 

Sul)part  B—Pre-Award  Requirements 

70.10  Purpose. 

70.11  i*re-award  policies. 

70.12  Fonns  for  applying  for  Federal 
assistance. 

70.13  Deberment  and  suspension. 

70.14  Special  award  conditions. 

70. 1 5  Metric  system  of  measurement 

70.16  Resource  Conservation  and  Recovery 
Act  (RCRA)  (Pub.  L  94-580  Codified  at 
42  U.S.C  6962). 

70.17  Certifications  and  representations. 

Subpart  C— Post-Award  Raqulrsments 

Financial  and  Program  Management 

70.20  Purpose  of  financial  and  program 
management. 

70.21  Standards  for  financial  management 
systems. 

70.22  Payment 

70.23  Cost  sliaring  or  matching. 

70.24  Program  Income. 

70.25  Revision  of  budget  and  program 
plans. 

70.26  Non-Federal  audits. 

70.27  Allowable  costs. 

70.28  Period ofavailabilityof fiinds. 

Property  Standards 

70. 30  Purpose  of  property  standards. 

70.31  Insurance  coverage. 

70.32  Real  property. 

70.33  Federally-owned  and  exempt 
property. 

70.34  Equipment. 

70. 35  Supplies  and  other  expendable 
property. 

70.36  Intangible  property. 

70.37  Property  trust  relationsliip. 

Procurement  Standards 

70.40  Purpose  of  procurement  standards. 

70.41  Recipient  responsibilities. 

70.42  Codes  of  conduct 

70.43  Competition. 

70.44  Procurement  procedures. 

70.45  Cost  and  price  analysis. 

70.46  Procurement  records. 

70.47  Contract  administration. 

70.48  Contract  provisions. 

Reports  and  Records 

70.50  Purpose  of  reports  and  records. 

70.51  Monitoring  and  reporting  program 
performance. 

70.52  Financial  reporting. 

70.53  Retention  and  access  requirements  for 
records. 


Teraiination  and  Enforcement 

70.60  Purpose  of  termination  and 
enforcement 

70.61  Termination. 

70.62  Enforcement 

Subpart  D— Aftsr-the-Award  Requiismsnts 

70.70  Purpose. 

70.71  Goseout  procedures. 

70.72  Subsequent  adjustments  and 
continuing  responsibilities. 

70.73  Collection  of  amounts  due. 

Appendix  A  to  Part  70— Contract  Provisions 

Anthority:  5  U.S.C  301;  the  Omnibus 
Crime  Control  and  Safe  Streets  Act  of  1968. 
42  U.S.C  3711,  et  seq.  (as  amended);  )uvenile 
Justice  and  Delinquency  Prevention  Act  of 
1974,  42  U.S.C.  5601.  et  seq.  (as  amended): 
Victims  of  Crime  Act  of  1984.  42  U.S.C. 
10601,  et  seq.  las  amended);  18  U.S.C  4042, 
4351-4353. 

Subpart  A — General 

f  70.1    Purpose  and  applicability. 

This  part  establishes  uniform 
administrative  requirements  for  the 
Department  grants  and  agreements 
awarded  to  institutions  of  higher 
education,  hospitals,  and  other  non- 
profit organizations.  It  also  establishes 
rules  governing  how  State,  local  and 
Indian  tribal  governments  shall 
administer  subawards  to 
nongovernmental  entities. 

S70.2    Deflnlllons. 

(a)  Accrued  expenditures  means  the 
charges  incurred  by  the  recipient  during 
a  given  period  requiring  the  provision  of 
funds  for: 

(1)  Goods  and  other  tangible  property 
received; 

(2)  Services  performed  by  employees, 
contractors,  subrecipients,  and  other 
payees;  and, 

(3)  Other  amoimts  becoming  owed 
imdar  programs  for  which  no  current 
services  or  performance  is  required. 

(b)  Accrued  income  means  the  sum  of: 

(1)  Earnings  during  a  given  period 
from 

(i)  Services  performed  by  the 
recipient,  and 

(ii)  (kx)ds  and  other  tangible  property 
delivered  to  purchasers,  and 

(2)  Amounts  becoming  owed  to  the 
recipient  for  which  no  current  services 
or  performance  is  required  by  the 
recipient. 

(c)  Acquisition  cost  of  equipment 
means  the  net  invoice  price  of  the 
equipment,  including  Uie  cost  of 
modifications,  attachments,  accessories, 
or  auxiliary  apparatus  necessary  to 
make  the  property  usable  for  the 
purpose  for  which  it  was  acquired. 
Other  charges,  such  as  the  cost  of 
installation,  transportation,  taxes,  duty 
or  protective  in-transit  insurance,  shall 


be  included  or  excluded  from  the  unit 
acquisition  cost  in  accordance  with  the 
reciment's  regular  accounting  practices. 

(d)  Advance  means  a  payment  made 
by  Treasmy  check  or  other  appropriate 
pa3rment  mechanism  to  a  recipient  upon 
its  request  either  before  outlays  are 
made  by  the  recipient  or  through  the  use 
of  predetermined  payment  schedules. 

(e)  Award  means  financial  assistance 
that  provides  support  or  stimulation  to 
accomplish  a  public  purpose.  Awards 
include  grants  and  other  agreements  in 
the  form  of  money  or  property  in  lieu 
of  money,  by  the  Department  to  an 
eligible  recipient.  The  term  does  not 
include:  Technical  assistance,  which 
provides  services  instead  of  money; 
other  assistance  in  the  form  of  loans, 
loan  guarantees,  interest  subsidies,  or 
insiuBnce;  direct  payments  of  any  kind 
to  individuals;  and,  contracts  which  are 
required  to  be  entered  into  and 
administered  imder  procurement  laws 
and  regulations. 

(f)  Cash  contributions  means  the 
recipient's  cash  outlay,  including  the 
outlay  of  money  contributed  to  the 
recipient  by  third  parties. 

(gj  Closeout  means  the  process  by 
which  the  Department  detennines  that 
all  applicable  administrative  actions 
and  all  required  work  of  the  award  have 
been  completed  by  the  recipient  and  the 
Department. 

(n)  Contract  means  a  prociu«ment 
contract  under  an  award  or  subaward, 
and  a  procurement  subcontract  under  a 
recipient's  or  subrecipient's  contract. 

(i)  Cost  sharing  or  matching  means 
the  portion  of  project  or  program  costs 
not  biHiie  by  the  Federal  Government. 

(j)  The  Department  refers  to  the 
United  States  Department  of  Justice 
awarding  agencies,  which  include  the 
Office  of  Justice  Programs  (OJP), 
Commimity  Relation  Service  (CRS). 
United  States  Marshals  Service  (USMS), 
National  Institute  of  Corrections  (NIC), 
Office  of  Special  Counsel  (OSC),  and  the 
Civil  Rights  Division  (CRD). 

(k)  Date  of  completion  means  the  date 
on  which  all  work  under  an  award  is 
completed  m  the  date  on  the  award 
document,  or  any  supplement  or 
amendment  thereto,  on  which  the 
Department  sponsorship  ends. 

(i)  Disallowed  costs  means  those 
charges  to  an  award  that  the  E)epartment 
determines  to  be  unallowable,  in 
accordance  with  the  applicable  Federal 
cost  principles  or  other  terms  and 
conditions  contained  in  the  award. 

(m)  Equipment  means  tangible 
nonexpendable  personal  property 
including  exempt  property  charged 
directly  to  the  award  having  a  useful  life 
of  more  than  one  year  and  an 
acquisition  cost  of  $5000  or  more  per 


unit.  However,  consistent  with  recipient 
policy,  lower  limits  may  be  established. 

(n)  Excess  property  means  property 
under  the  control  of  the  Department 
that,  as  determined  by  the  head  thereof, 
is  no  longer  required  for  its  needs  or  the 
discharge  of  its  responsibilities. 

(o)  Exempt  property  means  tangible 
peraonal  property  acquired  in  whole  or 
in  part  with  Federal  funds,  where  the 
Department  has  statutory  authority  to 
vest  title  in  the  recipient  without  further 
obligation  to  the  Federal  Government. 
An  example  of  exempt  property 
authority  is  contained  in  the  Federal 
Grant  and  Cooperative  Agreement  Act 
(31  U.S.C.  6306),  for  property  acquired 
under  an  award  to  conduct  basic  or 
applied  research  by  a  non-profit 
institution  of  higher  education  or  non- 
profit organization  whose  principal 
purpose  is  conducting  scientific 
research. 

(p)  Federal  funds  authorized  means 
the  total  amount  of  Federal  funds 
obligated  by  the  Federal  Government  for 
use  by  the  recipient.  This  amount  may 
include  any  authorized  carryover  of 
imobligated  funds  from  prior  funding 
periods  when  permitted  by  agency 
regulations  or  agency  implementing 
instructions. 

(q)  Federal  share  of  real  property, 
equipment,  or  supplies  means  that 
percentage  of  the  property's  acquisition 
costs  and  any  improvement 
expenditures  paid  with  Federal  funds. 

(r)  Funding  period  means  the  period 
of  time  when  Federal  funding  is 
available  for  obligation  by  the  recipient. 

(s)  Independent  Research  and 
Development  costs  means  research  and 
development  conducted  by  an 
organization  which  is  not  sponsored  by 
Federal  or  non-Federal  awards, 
contracts,  or  other  agreements.    ^ 

(t)  Intangible  property  and  debt 
instruments  means,  but  is  not  fimited  to, 
trademarks,  copyrights,  patents  and 
patent  applications  and  such  property 
as  loans,  notes  and  other  debt 
instruments,  lease  agreements,  stock 
and  other  instruments  of  pro{>erty 
ownership,  whether  considered  tangible 
or  intangible. 

(u)  Obligations  means  the  amounts  of 
orders  placed,  contracts  and  grants 
awarded,  services  received  and  similar 
transactions  during  a  given  period  that 
require  payment  by  the  recipient  during 
the  same  or  a  future  period. 

(v)  Outlays  or  expenditures  means 
charges  made  to  the  project  or  program. 
They  may  be  reported  on  a  cash  or 
accrual  basis.  For  reports  prepared  on  a 
cash  basis,  outlays  are  the  sum  of  cash 
disbursements  for  direct  charges  for 
goods  and  services,  the  amount  of 
indirect  expense  chai^d,  the  value  of 


third  party  in-kind  contributions 
applied  and  the  amount  of  cash 
advances  and  payments  made  to 
subrecipients.  For  reports  prepared  on 
an  accrual  basis,  outlays  are  the  sum  of 
cash  disbursements  for  direct  diargfs 
for  goods  and  services,  the  amount  of 
indirect  expense  incurred,  the  value  of 
in-kind  contributions  applied,  and  the 
net  increase  (or  decrease)  in  the 
amounts  owed  by  the  recipient  for 
goods  and  other  property  received,  for 
services  performed  by  employees, 
contractors,  subrecipients  and  other 
payees  and  other  amounts  becoming 
owed  under  programs  for  which  no 
current  services  or  performance  are 
required. 

(w)  Personal  property  means  property 
of  any  kind  except  real  property.  It  may 
be  tangible,  having  physical  existence, 
or  intangible,  having  no  physical 
existence,  such  as  copyrights,  patents, 
or  securities. 

(x)  Prior  approval  means  written 
approval  by  an  authorized  official 
evidencing  prior  consent. 

(y)  Program  income  Hiieans  gross 
income  earned  by  the  reSfpient  that  is 
directly  generated  by  a  supported 
activity  or  earned  as  a  result  of  the 
award  (see  exclusions  in  §  70.24  (e)  and 
(h)).  Program  income  includes,  but  is 
not  limited  to,  income  from  fees  for 
services  performed,  the  use  or  rental  of 
real  or  personal  propeHy  acquired  imder 
Federally-funded  projects,  the  sale  of 
commodities  or  items  fabricated  under 
an  award,  license  fees  and  royalties  on 
patents  and  copyrights,  interest  on  loans 
made  with  award  ^ds,  and  income 
from  asset  forfeitures  accounted  for  fixjm 
the  time  of  seizure.  Interest  earned  on 
advances  of  Fevral  funds  is  not 

Except  as  otherwise 
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costs,  as  set  forth  in  the  applicable 
Federal  costs  principles,  incurred  by  a 
recipient  and  the  value  of  the 
contributions  made  by  third  parties  in 
accomplishing  the  objectives  of  the 
award  during  the  project  period. 

(aa)  Project  period  means  the  period 
established  in  the  award  document 
during  which  Federal  sponsorship 
begins  and  ends. 

(Db)  Property  means,  imless  otherwise 
stated,  real  property,  equipment, 
intangible  property  and  debt 
instruments. 

(cc)  Real  property  means  land, 
including  land  improvements, 
structures  and  appurtenances  thereto, 
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but  excludes  movable  machinery  and 
equipment. 

(dd)  Becipient  means  an  organization 
receiving  financial  assistance  directly 
firom  the  Department  to  carry  out  a 
project  or  program.  The  term  includes 
public  and  private  institutions  of  higher 
education,  public  and  private  hospitals, 
and  other  quasi-public  and  private  non- 
profit organizaticms  such  as,  but  not 
limited  to,  commimity  action  agencies, 
research  institutes,  educational 
associations,  and  health  centers.' The 
term  may  include  commercial 
organizations,  foreign  or  international 
organizations  (such  as  agencies  of  the 
United  Nations)  which  are  recipients, 
subrecipients,  or  contractors  or 
subcontractors  of  recipients  or 
subrecipients  at  the  discretion  of  the 
Department.  The  term  does  not  include 
government-owned  contractor-operated 
facilities  or  research  centers  providing 
continued  support  for  mission-oriented, 
large-scale  programs  that  are 
government-owned  or  controlled,  or  are 
designed  as  Federally-funded  research 
and  development  centers. 

(ee)  Research  and  development  means 
all  research  activities,  both  basic  and 
applied,  and  all  development  activities 
that  are  supported  at  universities, 
colleges,  and  other  non-profit 
institutions.  Research  is  defined  as  a 
systematic  study  directed  toward  fuller 
scientific  knowledge  or  understanding 
of  the  subject  studied.  "Development"  is 
the  systematic  use  of  knowledge  and 
understanding  gained  firom  research 
directed  toward  the  production  of  useful 
materials,  devices,  systems,  or  methods, 
including  design  and  development  of 
prototypes  and  processes.  The  term 
research  also  includes  activities 
involving  the  training  of  individuals  in 
research  techniques  where  such 
activities  utilize  the  same  facilities  as 
other  research  and  development 
activities  and  where  such  activities  are 
not  included  in  the  instruction  function. 

(ff)  Small  awards  means  a  grant  or 
cooperative  agreement  not  exceeding 
the  small  purchase  threshold  fixed  at  41 
U.S.C.  403(11)  (currently  $25,000). 

(gg)  Subaward  means  an  award  of 
financial  assistance  in  the  form  of 
money,  or  property  in  lieu  of  money, 
made  under  an  award  by  a  recipient  to 
an  eligible  subrecipient  or  by  a 
subrecipient  to  a  loww  tier  subrecipient. 
The  term  includes  financial  assistance 
when  provided  by  any  legal  agreement, 
even  if  the  agreement  is  called  a 
contract,  but  does  not  include 
procurement  of  goods  and  services  nor 
does  it  include  any  form  of  assistance 
which  is  excluded  from  the  definition  of 
"award"  in  §  7G.2(e). 


(hh)  Subrecipi&H  means  the  legal 
entity  to  which  a  subaward  is  made  and 
which  is  accountable  to  the  recipient  for 
the  use  of  the  funds  provided.  The  term 
may  include  foreign  or  international 
organizations  (sudi  as  agencies  of  the 
United  Nations)  at  the  discretion  of  the 
Department. 

(ii)  Supplies  means  all  personal 
property  excluding  equipment, 
intangible  property,  and  debt 
instruments  as  defined  in  this  section, 
and  inventions  of  a  contractor 
conceived  or  first  actually  reduced  to 
practice  in  the  performance  of  work 
under  a  funding  agreement  ("subject 
inventions"),  as  defined  in  37  CFR  part 
401,  "Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small 
Business  Firms  Under  Government 
Grants,  Contracts,  and  Cooperative 
Agreements." 

(jj)  Suspension  means  an  action  by  the 
Department  that  temporarily  withdraws 
the  Department  sponsorship  imder  an 
award,  pending  corrective  action  by  the 
recipient  or  pending  a  decision  to 
terminate  the  award  by  the  Department. 
Suspension  of  an  award  is  a  septirate 
action  firom  suspension  under  the 
Department  regulations  implementing 
Exec.  Order  No.  12549  and  12689, 
"Debarment  and  Suspension." 
(kk)  Termination  means  the 
cancellation  of  the  Department 
sponsorship,  in  whole  or  in  part,  imder 
an  agreement  at  any  time  prior  to  the 
date  of  completion. 

(11)  Third  party  in-kind  contributions 
means  the  value  of  non-cash 
contributions  provided  by  non-Federal 
third  parties.  Third  party  in-kind 
contributions  may  be  in  the  form  of  real 
prop)erty,  equipment,  supplies  and  other 
expendable  property,  and  the  value  of 
goods  and  services  directly  benefiting 
and  specifically  identifiable  to  the 
project  or  program. 

(mm)  Unliquidated  obligations,  for 
financial  reports  prepared  on  a  cash 
basis,  means  the  amount  of  obligations 
incurred  by  the  recipient  that  have  not 
been  paid.  For  reports  prepared  on  an 
accrued  expenditure  basis,  they 
represent  the  amoimt  of  obligations 
incurred  by  the  recipient  fOT  which  an 
outlay  has  not  been  recorded. 

(nn)  Unobligated  balance  means  the 
portion  of  the  funds  authorized  by  the 
Department  that  has  not  been  obligated 
by  the  recipient  and  is  determined  by 
deducting  the  ciunulative  obligations 
bom  the  ciunulative  funds  authorized, 
(oo)  Unrecovered  indirect  cost  means 
the  difference  between  the  amount 
awarded  and  the  amount  which  could 
have  been  awarded  under  the  recipient's 
approved  negotiated  indirect  cost  rate. 


(pp)  Working  capital  advance  means 
a  procedure  where  by  funds  are 
advanced  to  the  recipient  to  cover  its 
estimated  disbursement  needs  for  a 
given  initial  period. 


§703    Effaetonottwrl 

For  awards  subject  to  this  part,  all 
administrative  requirements  of  codified 
program  regulations,  program  manuals, 
handbooks  and  other  nonregulatory 
materials  which  are  inconsistent  with 
the  requirements  of  this  part  shall  be 
superseded,  except  to  the  extent  they 
are  required  by  statute,  or  authorized  in 
accordance  with  the  deviations 
provision  in  $  70.4. 

f7a4    Dwtattona. 

OMB,  after  consultation  with  the 
Department's  Division  of  Financial 
Mwagement  and  Grants  Administration 
may  grant  exceptions  for  classes  of 
grants  or  recipients  subject  to  the 
requirements  of  this  part  when 
exceptions  are  not  prohibited  by  statute. 
However,  in  the  interest  of  maximum 
uniformity,  exceptions  from  the 
requirements  of  this  part  shall  be 
permitted  only  in  unusual 
drciunstances.  The  Department  shall 
apply  more  restrictive  requirements  to  a 
class  of  recipients  when  approved  by 
OMB.  The  Department  may  apply  less 
restrictive  requirements  when  awarding 
small  awards,  except  for  those 
requirements  which  are  statutory. 
Exceptions  on  a  case-by-case  basis  may 
also  be  made  by  Department. 

ITOlS    Subaward*. 

Unless  sections  of  this  part 
specifically  exclude  subrecipients  from 
coverage,  all  of  the  Department's 
recipients,  including  State  and  local 
governments,  shall  apply  the  provisions 
of  this  part  to  subrecipients  performing 
work  under  awards  if  such 
subrecipients  are  institutions  of  higher 
education,  hospitals  or  other  non-profit 
organizations.  State  and  local 
government  subrecipients  are  subject  to 
the  provisions  of  regulations 
implementing  the  grants  management 
common  rule,  "Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments,"  published  at  28 
CFR  part  66  (3/11/88). 

Sut>part  B— Pro-Award  Requirements 

S  70.10    Purpose. 

Sections  70.11  through  70.17 
prescribe  forms  and  instructions  and 
other  pre-award  matters  to  be  used  in 
applying  for  the  Department's  awards. 


{70.11    Pre-a«Mrd  policiM. 

(a)  Use  ofgmnts  and  cooperative 
agreements,  and  contracts.  In  each 
instance,  the  Department  shall  decide 
on  the  appropriate  award  instrument 
(i.e.,  grant,  cooperative  agreement,  or 
contract).  The  Federal  Grant  and     . 
Cooperative  Agreement  Act  (31  U.S.C. 
6301-08)  governs  the  use  of  grants, 
cooperative  agreements  and  contracts.  A 
grant  or  cooperative  agreement  shall  be 
used  only  when  the  principal  purpose 
of  a  transaction  is  to  accomplish  a 
public  purpose  of  support  or 
stimulation  authorized  by  Federal  . 
statute.  The  statutory  criterion  for 
choosing  between  grants  and 
cooperative  agreements  is  that  for  the 
latter,  "substantial  involvement  is 
expected  between  the  executive  agency 
and  the  State,  local  government,  or  other 
recipient  when  carrying  out  the  activity 
contemplated  in  the  agreement." 
Contracts  shall  be  used  when  the 
principal  purpose  is  acquisition  of 
property  or  services  for  the  direct 
benefit  or  use  of  the  Federal 
Government. 

(b)  Public  notice  and  priority  setting. 
The  Department  shall  notify  the  public 
of  its  intended  funding  priorities  for 
discretionary  grant  programs,  imless 
funding  priorities  are  established  by 
Federal  statute. 


{70.12   Fonns  for  applying  for  Fadaral 
assistance. 

(a)  The  Department  shall  comply  with 
the  applicable  report  clearance 
requirements  of  5  CFR  part  1320, 
"Controlling  Paperwork  Burdens  on  the 
Public,"  with  regard  to  all  forms  used  by 
the  Department  as  a  supplement  to  the 
Standard  Form  424  (SF^24)  series. 

(b)  Applicants  shall  use  the  SF-424 
series  and  instructions  prescribed  by  the 
Department. 

(c)  For  the  Department's  programs 
covered  by  Exec.  Order  No.  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  the  applicant  shall  complete 
the  appropriate  sections  of  the  SF-424 
(Application  for  Federal  Assistance) 
indicating  whether  the  application  was 
subject  to  review  by  the  State  Single 
Point  of  Contact  (SPOC).  The  name  and 
address  of  the  SPOC  for  a  particular 
State  can  be  obtained  firom  the  "Catalog 
of  Federal  Domestic  Assistance."  The 
SPOC  shall  advise  the  applicant 
wh^er  the  program  for  which 
application  is  made  has  been  selected 
by  that  State  for  review. 

{  70.13    Oattarmant  and  suapanalon. 

Recipients  shall  comply  with  the 
nonprocurement  debarment  and 
suspension  common  rule  implementing 
Exec.  Okder  No.  12549  and  12689, 


"Debarment  and  Suspension."  This 
common  rule  restricts  subawards  and 
contracts  with  certain  parties  that  are 
debarred,  suspended  or  otherwise 
excluded  from  or  ineligible  for 
participation  in  Federal  assistance 
programs  or  activities. . 

{  70.1 4    Special  award  conditiona. 

If  an  applicant  or  recipient:  Has  a 
history  of  poor  performance.  Is  not 
financially  stable,  Has  a  management 
system  that  does  not  meet  the  standards 
prescribed  in  this  part.  Has  not 
conformed  to  the  terms  and  conditions 
of  a  previous  award,  or  Is  not  otherwise 
responsible,  the  IDepartment  will  impose 
additional  requirements  as  needed, 
provided  that  such  applicant  or 
recipient  is  notified  in  writing  as  to:  The 
nature  of  the  additional  requirements, 
the  reason  why  the  additional 
requirements  are  being  imposed,  the 
natiu«  of  the  corrective  action  needed, 
the  time  allowed  for  completing  the 
corrective  actions,  and  the  method  for 
requesting  reconsideration  of  the 
additional  requirements  imposed.  Any 
special  conditions  will  be  promptly 
removed  once  the  conditions  that 
prompted  them  have  been  corrected. 

{70.15    Metric  systam  of  loaasuremanL 

The  Metric  Convereion  Act,  as 
amended  by  the  Omnibus  Trade  and 
Competitiveness  Act  (15  U.S.C.  205) 
declares  that  the  metric  system  is  the 
preferred  measurement  system  for  U.S. 
trade  and  commerce.  The  Act  requires 
each  Federal  agency  to  establish  a  date 
or  dates  in  consultation  with  the 
Secretary  of  Commerce,  when  the  metric 
system  of  measurement  will  be  used  in 
the  agency's  procurements,  grants,  and 
other  business-related  activities.  Metric 
implementation  may  take  longer  where 
the  use  of  the  system  is  initially 
impractical  or  likely  to  cause  significant 
inefficiencies  in  the  accomplishment  of 
Federally-funded  activities.  The 
Department  will  follow  the  provisions 
of  Exec.  Order  No.  12770,  "Metric  Usage 
in  Federal  Government  Programs." 

{70.16    Rasourca  Conservation  and 
Recovery  Act  (RCRA)  (Pub.  L  No.  94-680 
codified  at  42  U.S.C.  6982). 

Under  the  Act,  any  State  agency  or 
agency  of  a  political  subdivision  of  a 
State  which  is  using  appropriated 
Federal  funds  must  comply  with  section 
6002.  Section  6002  requires  that 
preference  be  given  in  procurement 
programs  to  the  purchase  of  specific 
products  containing  recycled  materials 
identified  in  guidelines  developed  by 
the  Environmental  Protection  Agency 
(EPA)  (40  CFR  parts  247-254). 
Accordingly,  State  and  local  institutions 


of  higher  education,  hospitals,  and  non- 
profit organizations  that  receive  direct 
Federal  awards  or  other  Federal  funds 
shall  give  preference  in  their 
procurement  programs  funded  with 
Federal  funds  to  the  purchase  of    • 
recycled  products  pursuant  to  the  EPA 
guidelines. 

{70.17    Cartlflcatlons and  rapraaantattona. 

Unless  prohibited  by  statute  or 
codified  regulation,  the  Department  will 
allow  recipients  to  submit  certifications 
and  representations  required  by  statute, 
executive  order,  or  regulation  on  an 
annual  basis,  if  the  recipients  have 
ongoing  and  continuing  relationships 
with  the  agency.  Annual  certifications 
and  representations  must  be  signed  by 
responsible  officials  with  the  authority 
to  ensure  recipients'  compliance  with    . 
the  pertinent  requiranents. 

Subpart  C— Post-Award  Requirements 

Financial  and  Program  Management 

{70.20    Purpose  of  financial  and  program 
managamant 

Sections  70.21  through  70.28 
prescribe  standards  for  financial 
management  systems,  methods  for 
making  payments  and  rules  for: 
Satisfying  cost  sharing  and  matching 
requirements,  accounting  for  program 
income,  budget  revision  approvals, 
making  audits,  determining  allowability 
of  cost,  and  establishing  fund 
availability. 

{  70.21    Standarda  tor  flnandai 
managamant  systems. 

(a)  Recipients  must  relate  financial 
data  to  performance  data  and 
development  unit  cost  information 
whenever  practical. 

(b)  Recipients'  financial  managnnent 
systems  must  provide  for  the  following: 

(1)  Accurate,  current  and  complete 
disclosing  of  the  financial  results  of 
each  Federally-sponsored  project  or 
program  in  adbordance  with  the 
reporting  requirements  set  forth  in 

§  70.52.  When  the  Department  requires 
reporting  on  an  accrual  basis  from  a 
recipient  that  maintains  its  records  on 
other  than  an  accrual  basis,  the  recipient 
will  not  be  required  to  establish  an 
accrual  accounting  system.  These 
recipients  may  develop  such  accrual 
data  for  its  reports  on  the  basis  of  an 
analysis  of  the  documentation  on  hand. 

(2)  Records  that  identify  adequately 
the  source  and  application  of  funds  for 
Federally-sponsored  activities.  These 
records  must  contain  information 
pertaining  to  Federal  awards, 
authorizations,  obhgations,  unobligated 
balances,  assets,  outlays,  in(X)me  and 
interest. 


JMI 
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(3)  Efliactive.control  over  and 
accountability  for  all  funds,  property 
and  other  assets.  Recipients  must 
adequately  safeguard  aU  such  assets  and 
assiue  they  are  used  solely  for 
authorized  purposes. 

(4)  Comparisan  of  outlays  with  budget 
amounts  for  eadi  award.  Whenever 
appropriate,  financial  information 
should  be  related  to  performance  and 
unit  cost  data. 

(5)  Written  procedures  to  minimize 
the  time  elapsing  between  the  transfer  of 
fimds  to  the  recipient  from  the  U.S. 
Treasury  and  the  issuance  or 
redemption  of  diecks,  warrants  or 
payments  by  other  means  for  program 
purposes  by  the  recipient.  To  the  extent 
that  the  provisions  of  the  Cash 
Management  Improvement  Act  (CMIA) 
P>ub.  L.  101-453)  govern,  paymmt 
methods  of  State  agencies, 
instrumentalities,  and  fiscal  agents  must 
be  consistent  with  CMIA  Treasury-State 
Agreements  or  the  CMIA  default 
procedures  codified  at  31 CFR  part  205, 
"Withdrawal  of  Cash  from  the  Treasury 
for  Advances  imder  Federal  Grant  and 
Other  Programs." 

(6)  Written  procedures  tot 
determining  the  reesonableness, 
allocability  and  allowability  of  costs  in 
accordance  with  the  provisions  of  the 
applic^le  Federal  cost  principles  and 
the  terms  and  omditions  of  the  award. 

(7)  Accounting  records  including  cost 
»rrrMinH|ig  records  that  are  supported 
by  soiuce  documentation. 

(c)  The  Department,  at  its  discretion, 
may  require  adequate  bonding  and 
insurance  if  the  bonding  and  insurance 
lequiremmits  of  the  recipient  are  not 
deemed  adequate  to  protect  the  interest 
of  the  Federal  Government 

(d)  The  Department  will  require 
adequate  fidelity  bond  coverage  when 
the  recipient  lacks  sufficient  coverage  to 
protect  the  Federal  Government's 
interest 

(e)  Where  bonds  are  required  in  the 
situatioDS  described  above,  the  bonds 
must  be  obtained  from  companies 
holding  certificates  of  authwity  as 
accepti^le  sureties,  as  prescrilwd  in  31 
CFR  part  223,  "Surety  Companies  Doing 
Business  with  the  United  States." 

170.22    Payment 

(a)  Payment  methods  must  minimize 
the  time  elapsing  between  the  transfer  of 
funds  from  the  United  States  Treasiuy 
and  the  issuance  or  redemption  of 
checks,  wairants,  or  payment  by  other 
means  by  the  recipients.  Payment 
methods  of  State  agencies  or 
instrumentalities  must  be  consistent 
with  Treasury-State  CMIA  agreements 
or  default  procedures  codified  at  31  CFR 
part  205. 


(b)  Recipients  may  be  paid  in 
advance,  provided  they  maintain  or 
demonstrate  the  willingness  to  maintain 
written  {Koceduies  that  minimize  the 
time  elapsing  between  the  transfer  of 
funds  and  did>ursement  by  the 
recipient,  and  financial  mamgement 
systems  that  meet  the  standards  for  fund 
control  and  accountability  as 
established  in  $  70.21.  Cash  advances  to 
a  recipient  orgarazation  will  be  limited 
to  the  minimum  amoimts  needed  and  be 
timed  to  be  in  accordance  with  the 
actual,  immediate  cash  requirements  of 
the  recipient  organizatios  in  canying 
out  the  purpose  of  the  approved 
program  or  project  The  timing  and 
amount  of  cash  advances  must  be  as 
close  as  is  administratively  feasible  to 
the  actual  disbursements  by  the 
redpimt  (Hganization  for  direct 
program  or  project  costs  and  the 
propcntionate  share  of  any  allowable 
indirect  costs. 

(c)  Whenever  poesible,  advances  will 
be  ccmsolidated  to  cover  anticipated 
cash  needs  for  all  awards  made  by  the 
Department  to  the  recipient 

(1)  Advance  payment  mechanisms- 
include,  but  are  not  limited  to,  Treasury 
check  and  electronic  funds  transisF. 

(2)  Advance  payment  mechanisms  are 
subject  to  31  CFR  part  205. 

(3)  Recipients  may  be  authorized  to 
submit  requests  for  advances  and 
reimbursements  at  leest  monthly  when 
electronic  fund  transfers  are  not  used. 

(d)  Requests  for  Treesury  check 
advance  payment  must  be  submitted  on 
SF-270,  "Request  for  Advance  or 
Reimbursement" 

(e)  Reimbursement  is  the  method  that 
will  be  used  when  the  requirements  in 
paragraph  (b)  of  this  section  cannot  be 
met.  The  Department  may  also  use  this 
method  on  any  construction  agreonoent, 
or  if  the  major  portion  of  the 
construction  project  is  accomplished 
through  private  market  financing  or 
Federal  loans,  and  the  Federal 
assistance  constitutes  a  minor  portion  of 
themoiect 

(Ij  When  the  rmmbiusement  method 
is  used,  the  Department  will  make 
payment  within  30  days  alter  receipt  of 
the  billing,  unless  the  billing  is 
improper. 

(2)  Kedpients  will  be  authorized  to 
submit  requests  for  reimbursement  at 
least  monthly  when  electronic  funds 
transfers  are  not  used. 

(f)  If  a  recipient  caimot  meet  the 
criteria  for  advance  payments  and  the 
Department  has  determined  that 
reimbursement  is  not  feasible  because 
the  recipient  lacks  sufficient  working 
capital,  the  Department  may  provide 
cash  on  a  working  capital  advance  basis. 
Under  this  procedure,  the  Depertment 


will  advance  cash  to  the  recipient  to 
cover  its  estimated  disbursement  needs 
for  an  initial  period  generally  geared  to 
the  awardee's  dirinirsing  cycle. 
Thereafter,  die  Department  will 
reimburse  the  recipient  tot  its  actual 
cash  disbursements.  The  woridng 
capital  advance  method  ol  payment  will 
not  be  used  for  recipients  imvrilling  or   .■■ 
unable  to  provide  timely  advances  to 
their  aubredpient  to  meet  the 
subredpiant's  actual  cash, 
disbuiseraents. 

(g)  To  the  extent  available,  recipients 
must  disburse  funds  available  frcon 
repayments  to  and  interest  earned  on  a 
revolving  fund,  program  income, 
rebates,  refunds,  contract  sattlemttits, 
audit  recoveries  and  interest  earned  on 
such  fiinds  before  requesting  additional 
cash  payments. 

(h)  Unless  othwwiae  required  by 
statute,  the  Department  will  not 
withhold  payments  for  proper  charges 
made  by  recipients  at  any  time  during   ■ 
the  project  period  unless  para^ph  (h) 
(1)  or  (2)  of  this  section  apply. 

(1)  A  recipient  has  failed  to  comply  -^ 
with  the  project  objectives,  the  terma 
and  oon<Utions  of  the  award.^  or  the 
Department's  reporting  requirements. 

(2)  The  recipient  or  sirftredpiant  is 
delinquent  in  a  debt  to  the  United  Stataa 
as  defined  in  CMB  Circular  A^129, 
"Managing  Federal  Credit  Programs." 
Under  such  conditions.  DOS  may,  upcxi 
reasonable  notice,  inform  the  recipient 
that  payments  must  not  be  made  for 
obligations  incurred  after  a  specified 
date  until  the  conditicms  are  corrected 
or  the  indebtedness  to  the  Federal 
Government  is  liquidated. 

(i)  Standards  governing  the  use  of 
banks  and  other  institutiCKos  as 
depositories  of  funds  advanced  under 
awards  are  as  follows. 

(1)  Except  for  situations  described  in. 
paragraph  (i)(2)  of  this  section,  the 
Department  will  not  require  separate 
depository  accounts  for  funds  provided 
to  a  recipient  or  estabUsh  any  eligibility 
requirements  for  depositories  for  funds 
provided  to  a  recipient.  However, 
recipients  must  be  able  to  account  for 
the  receipt,  obligation  and  expenditure 
of  fimds. 

(2)  Advances  of  the  Department  funds 
must  be  deposited  and  maintained  in 
insured  accounts  whenever  possible. 

(j)  Consistent  with  the  national  goal  of 
expanding  the  opportunities  for  women- 
owned  and  minority-owned  business 
enterprises,  recipients  are  encouraged  to 
use  women-owned  and  minority-owned 
banks  (a  bank  which  is  owned  at  least 
fifty  percent  by  women  or  minority 
group  members). 

(k)  Recipients  must  maintain 
advances  of  the  Department's  funds  in 


interest  bearing  accounts,  unless 
paragraphs  (k)  (1),  (2)  or  (3)  of  this 
section  apply. 

(1)  The  recipient  receives  less  than 
$120,000  in  Federal  awards  per  year. 

(2)  The  best  reasonably  available 
interest  bearing  account  would  not  be 
expected  to  earn  interest  in  excess  of 
$250  per  year  on  Federal  cash  balances. 

(3)  The  depository  would  require  an 
average  or  minimum  balance  so  high 
that  it  would  not  be  feasible  within  the 
expected  Federal  and  non-Federal  cash 
resources. 

(1)  For  those  entities  where  CMIA  and 
its  implementing  regulations  do  not 
apply,  interest  earned  on  Federal 
advances  deposited  in  interest  bearing 
accounts  must  be  remitted  annually  to 
Department  of  Health  and  Human 
Services.  (HHS).  Payment  Management 
System,  P.O.  Box  6021,  Rockville,  MD 
20852.  Interest  amounts  up  to  $250  per 
year  may  be  retained  by  the  recipient  for 
administrative  expense.  State 
universities  and  hospitals  must  comply 
with  CMIA,  as  it  pertains  to  interest.  If 
an  entity  subject  to  CMIA  uses  its  own 
funds  to  pay  pre-award  costs  for 
discretionary  awards  without  prior 
written  approval  from  the  Dei>artment, 
it  waives  its  right  to  recover  the  interest 
under  CMIA.  La  keeping  with  Electronic 
Funds  Transfer  rules,  (31  CFR  part  206), 
interest  should  be  remitted  to  the  HHS 
Payment  Management  System  through 
an  electronic  medium  such  as  the 
FEDWIRE  Deposit  System.  Recipients 
which  do  not  have  this  capability 
should  use  a  check. 

(m)  Recipients  must  use  the  SF-270, 
Request  for  Advance  or  Reimbursement 
or  other  standard  form  for  all 
nonconstruction  programs  when 
electronic  fimds  transfer  is  not  used. 

S  70.23    Cost  sharing  or  matching. 

(a)  All  contributions,  including  cash 
and  third  party  in-kind,  will  be  accepted 
as  part  of  the  recipient's  cost  sharing  or 
matching  when  such  contributions  meet 
all  of  the  following  criteria. 

(1)  Are  verifiable  from  the  recipient's 
records. 

(2)  Are  not  included  as  contributions 
for  any  other  Federally-assisted  project 
orprogram. 

(3)  Are  necessary  and  reasonable  for 
proper  and  efficient  accomplishment  of 
project  or  program  objectives. 

(4)  Are  allowable  under  the  applicable 
cost  principles. 

(5)  Are  not  paid  by  the  Federal 
Government  imder  another  award, 
except  where  authorized  by  Federal 
statute  to  be  used  for  cost  sharing  or 
matching. 

(6)  Are  provided  for  in  the  approved 
budget. 


(7)  Conform  to  other  provisions  of  this 
Part,  as  appUcable. 

(b)  Umecovered  indirect  costs  may  be 
included  as  part  of  cost  sharing  or 
matching  only  with  the  prior  approval 
of  the  Department. 

(c)  Values  for  recipient  contributions 
of  services  and  property  must  be 
established  in  accordance  with  the 
applicable  cost  principles.  If  the 
Department  authorizes  recipients  to 
donate  buildings  or  land  for 
construction/facilities  acquisition 
projects  or  long-term  use,  the  value  of 
the  donated  property  for  cost  sharing  or 
matching  must  be  the  lesser  of 
paragraph  (c)  (1)  or  (2)  of  this  section. 

(IjThe  certified  value  of  the 
remaining  life  of  the  property  recorded 
in  the  recipient's  accounting  records  at 
the  time  of  donation. 

(2)  The  ciurent  fair  market  value. 
However,  when  there  is  sufficient 
justification,  the  Department  may 
approve  the  use  of  the  current  fair 
market  v^lue  of  the  donated  property, 
even  if  it  exceeds  the  certified  value  at 
the  time  of  donation  to  the  project. 

(d)  Volunteer  services  fumisned  by 
professional  and  technical  personnel, 
consultants,  and  other  skilled  and 
unskilled  labor  may  be  counted  as  cost 
sharing  or  matching  if  the  service  is  an 
integral  and  necessary  part  of  an 
approved  project  or  program.  Rates  for 
volunteer  services  must  be  consistent 
with  those  paid  for  similar  work  in  the 
recipient's  organization.  In  those 
instances  in  which  the  required  skills 
are  not  foimd  in  the  recipient 
organization,  rates  must  be  consistent 
with  those  paid  for  similar  work  in  the 
labor  market  in  which  the  recipient 
competes  for  the  kind  of  services 
involved.  In  either  case,  paid  fringe 
benefits  that  are  reasonable,  allowable, 
and  allocable  may  be  included  in  the 
valuation. 

(e)  When  an  employer  other  than  the 
recipient  furnishes  the  services  of  an 
employee,  these  services  must  be  valued 
at  the  employee's  regular  rate  of  pSy 
(plus  an  amount  of  fringe  benefits  that 
are  reasonable,  allowable,  and  allocable, 
but  exclusive  of  overhead  costs), 
provided  these  services  are  in  the  same 
skills  for  which  the  employee  would 
normally  be  paid. 

(f)  Donated  supplies  may  include 
such  items  as  expendable  equipment, 
office  supplies,  laboratory  supplies  or 
workshop  and  classroom  supplies. 
Value  assessed  to  donated  supplies 
included  in  the  cost  sharing  or  matching 
share  must  be  reasonable  and  must  not 
exceed  the  fair  market  value  of  the 
property  at  the  time  of  the  donation. 

(g)  The  method  used  for  determining 
cost  sharing  or  matching  for  donated 


equipment,  buildings  and  land  for 
which  title  passes  to  the  recipient  may 
differ  according  to  the  purpose  of  the 
award,  if  paragraph  (g)  (1)  or  (2)  of  this 
section  apply. 

(1)  If  the  purpose  of  the  award  is  to 
assist  the  recipient  in  the  acquisition  of 
equipment,  buildings  or  land,  the  total 
value  of  the  donated  property  may  be 
claimed  as  cost  sharing  or  matching. 

(2)  If  the  purpose  of  the  award  is  to 
support  activities  that  require  the  use  of 
equipment,  buildings  or  land,  normally 
only  depreciation  or  use  charges  for 
equipment  and  buildings  may  be  made. 
However,  the  full  value  of  equipment  or 
other  capital  assets  and  fair  rental 
charges  for  land  may  be  allowed, 
provided  that  the  Department  has 
approved  the  charges. 

(h)  The  value  of  donated  property 
must  he  determined  in  accordance  with 
the  usual  accounting  policies  of  the 
recipient,  with  the  following 
qualifications. 

(1)  The  value  of  donated  land  and 
buildings  must  not  exceed  its  fair 
market  value  at  the  time  of  donation  to 
the  recipient  as  established  by  an 
independent  appraiser  (e.g.,  certified 
real  property  appraiser  or  General 
Services  Administration  representative) 
and  certified  by  a  responsible  official  of 
the  recipient.' 

(2)  The  value  of  donated  equipment 
must  not  exceed  the  fair  market  value  of 
equipment  of  the  same  age  and 
condition  at  the  time  of  donation. 

(3)  The  value  of  donated  space  must 
not  exceed  the  fair  rental  value  of 
comparable  space  as  established  by  an 
independent  appraisal  of  comparable 
space  and  facilities  in  a  privately-owned 
building  in  the  same  locality. 

(4)  The  value  of  loaned  equipment 
must  not  exceed  its  fair  rental  value. 

(5)  The  following  requirements 
pertain  to  the  recipient's  supporting 
records  for  in-kind  contributions  &x>m 
third  parties. 

(i)  Volunteer  services  must  be 
documented  and,  to  the  extent  feasible, 
supported  by  the  same  methods  used  by' 
the  recipient  for  its  own  employees. 

(ii)  Theibasis  for  determining  the 
valuation  forpersonal  service,  material, 
equipment,  buildings  and  land  must  be 
documented. 

$70.24    Program  inconte. 

(a)  The  standards  set  forth  in  this 
section  requiring  recipient  organizations 
to  account  for  program  income  related 
to  projects  financed  in  whole  or  in  part 
with  Department  funds. 

(b)  Except  as  provided  in  paragraph 
(h)  of  this  section,  program  income 
earned  during  the  project  period  must 
be  retained  by  the  recipient  and,  in 
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acxx>rdanc8  with  the  Department 
regulations  or  the  terms  and  conditions 
of  the  award,  must  be  used  in  one  or 
more  of  the  ways  listed  in  the  following: 

(1)  Added  to  funds  committed  to  the 
project  by  the  Department  and  recipient 
and  used  to  further  eligible  project  or 
program  objectives. 

(2)  Used  to  finance  the  non-Federal 
share  of  the  project  or  program. 

(3)  Deducted  from  the  total  project  or 
program  allowable  cost  in  determining 
the  net  allowable  costs  on  which  the 
Federal  share  of  costs  is  based. 

(c)  When  the  Department  authorizes 
the  disposition  of  program  income  as 
described  in  paragraphs  (b)(1)  or  (b)(2), 
of  this  section,  program  income  in 
excess  of  any  limits  stipulated  must  be 
used  in  accordance  widi  paragraph 
(b)(3)  of  this  section. 

(d)  In  the  event  that  the  Department 
does  not  specify  in  its  regulations  or  the 
terms  and  conditions  of  the  award  how 
program  income  is  to  be  used,  paragraph 
(b)(3),  of  this  section  applies 
automatically  to  all  projects  or 
programs. 

(s)  Unless  the  Department's 
regulations  or  the  terms  and  conditions 
of  the  award  provide  otherwise, 
recipients  will  have  no  obligation  to  the 
Federal  Government  regarding  program 
income  earned  after  the  end  of  the 
project  period. 

it)  If  authorized  by  the  terms  and 
conditions  of  the  award,  costs  incident 
to  the  generation  of  program  income 
may  be  deducted  from  gross  income  to 
determine  program  income,  provided 
these  costs  have  not  been  charged  to  the 
award. 

(g)  Proceeds  from  the  sale  of  property 
must  be  handled  in  accordance  with  the 
requirements  of  the  Property  Standards 
(See  §§  70.30  through  70.37). 

(h)  Unless  the  terms  and  conditions  of 
the  award  provide  otherwise,  recipients 
will  have  no  obligation  to  the  Federal 
Government  with  respect  to  program 
income  earned  from  license  fees  and 
royalties  for  copyrighted  material, 
patents,  patent  appUcations,  trademarks, 
and  inventions  produced  under  an 
award.  However,  Patent  and  Trademark 
Amendments  (35  U.S.C.  18)  apply  to 
inventions  made  under  an  experimental, 
developmental,  or  research  award. 

(i)  Recipients  must  account  for  seized 
assets  from  the  date  of  seizure  until . 
forfeiture  and  liquidation  of  funds 
occur. 

170,25    Revtaton  of  budget  and  program 


(a)  The  budget  plan  is  the  financial 
expression  of  the  project  or  program  as 
approved  during  the  award  process.  It 
may  include  either  the  Federal  and  non- 


Federal  share,  <x  only  the  Federal  share, 
depending  upon  the  Department's 
requirements.  It  must  be  related  to 
performance  for  program  evaluation 
purposes  whenever  appropriate. 

(b)  Recipients  are  required  to  report 
deviations  from  budget  and  program 
plans,  and  request  prior  approvals  for 
budget  and  program  plan  revisions,  in 
accordance  with  this  section. 

(c)  For  nonconstruction  awards, 
recipients  must  request  in  writing  prior 
approval  from  the  Department  for  one  or 
more  of  the  following  program  or  budget 
related  reasons: 

(1)  Change  in  the  scope  or  the 
objective  of  the  project  or  program  (even 
if  there  is  no  associated  budget  revision 
requiring  prior  written  approval). 

(2)  Change  in  a  key  person  specified 
in  the  application  or  award  document. 

(3)  The  absence  for  more  than  three 
months,  or  a  25  percent  reduction  in 
time  devoted  to  the  project,  by  the 
approved  project  director  or  principal 
invest^ator. 

(4)  Toe  need  for  additional  Federal 
funding. 

(5)  Ine  transfer  of  amoimts  budgeted 
for  indirect  costs  to  absorb  increases  in 
direct  costs,  or  vice  versa,  approval  is 
required  by  the  Department. 

(6)  The  inclusion,  unless  waived  by 
the  Department,  of  costs  that  require 
prior  approval  in  accordance  with  0MB 
Circular  A-21,  "Cost  Principles  for 
Institutions  of  Higher  Education,"  0MB 
Circular  A-122,  "Cost  Principles  for 
Non-Profit  Organizations,"  or  45  CFR 
Part  74  Appendix  E,  "Principles  for 
Determining  Costs  Applicable  to 
Research  and  Development  undw 
Grants  and  Contracts  with  Hospitals,"  w 
48  CFR  part  31,  "Contract  Cost 
Principles  and  Procedures,"  as 
appUcable. 

(7)  The  transfer  of  funds  allotted  for 
training  allowances  (direct  payment  to 
trainees)  to  other  categories  of  expense. 

(8)  Uiiless  described  in  the 
application  and  funded  in  the  approved 
awards,  the  subaward,  transfer  or 
contracting  out  of  any  work  under  an 
award.  This  provision  does  not  apply  to 
the  purchase  of  supplies,  material, 
equipment  or  general  support  services. 

(d)  The  Department  restricts  the 
transfer  of  funds  among  direct  cost 
categories  or  programs,  functions  and 
activities,  without  prior  written 
approval  for  awards  in  which  the 
Federal  share  of  the  project  exceeds 
$100,000  and  the  cumulative  amount  of 
such  transfers  exceeds  or  is  expected  to 
exceed  ten  percent  of  the  total  budget  as 
last  approved  by  the  Department.  'The 
Department  will  not  permit  a  transfer 
that  would  cause  any  Federal 
appropriaticm  or  part  thereof  to  be  used 


for  purposes  other  than  those  consistent 
with  the  original  intent  of  the 
appropriation. 

(e)  All  other  dianges  to 
nonconstruction  budgets,  except  for  the 
changes  described  in  paragraph  (h)  of 
this  section,  do  not  require  prior 
approval. 

(f)  For  construction  avrards,  recipients 
must  request  prior  written  approval 
promptly  from  the  Department  for 
budget  revisions  whenever  paragraph  (e) 
(1),  (2)  or  (3)  of  this  section  apply. 

(1)  The  revision  results  bom  changes 
in  the  scope  or  the  objective  of  the 
project  or  program. 

(2)  The  need  arises  for  additional 
Department  funds  to  complete  the 
project. 

(3)  A  revision  is  desired  which 
involves  specific  costs  for  which  prior 
written  approval  requirements  may  be 
imposed  consistent  with  applicable 
OMB  cost  principles  listed  in  §  70.27. 

(g)  When  the  Department  makes  an     ' 
award  that  provides  support  for  both 
construction  and  nonconstruction  work, 
the  Department  will  require  the 
recipient  to  request  prior  approval  from 
the  Department  before  making  any  fund 
or  budget  transfers  betwreen  the  two 
types  of  work  supported. 

(h)  For  both  construction  and 
nonconstruction  awards,  the 
Department  will  require  recipients  to 
notify  the  Department  in  writing 
promptly  whenever  the  amount  of 
Federal  authorized  funds  is  expected  to 
exceed  the  needs  of  the  recipient  for  the 
project  period  by  more  than  $5000  or 
five  percent  of  the  award,  whichever  is 
greater.  This  notification  will  not  be 
required  if  an  application  for  additional 
funding  is  submitted  for  a  continuation 
award. 

(i)  When  requesting  approval  for 
budget  revisions,  recipients  must  use 
the  budget  forms  that  were  used  in  the 
application  unless  the  Department 
indicates  a  letter  of  request  suffices. 

(j)  Within  thirty  of  the  request  for 
budget  revisions,  the  Department  will 
review  the  request  and  notify  the 
recipient  whether  the  budget  revisions 
have  been  approved.  If  the  revision  is 
still  undiar  consideration  at  the  .end  of 
thirty  calendar  days,  the  Department 
will  inform  the  recipient  in  writing  of 
the  date  when  the  recipient  may  expect 
the  decision. 

170^    Non-Fedarsl  audits. 

(a)  Recipients  and  subrecipients  that 
are  institutions  of  hi^er  education  or 
other  non-profit  organizations  are 
subject  to  the  audit  requirements 
contained  in  OMB  Circular  A-133, 
"Audits  of  Institutions  of  Higher 


Education  and  Other  Non-Profit 
Institutions." 

(b)  State  and  local  governments  are 
subject  to  the  audit  requirements 
contained  in  the  Single  Audit  Act  (31 
U.S.C  7501-7)  and  the  Department's 
regulations  implementing  OMB  Circular 
A-128,  "Audits  of  State  and  Local 
Governments." 

(c)  Hospitals  not  covered  by  the  audit 
provisions  of  OMB  Circular  A-133  and 
commercial  organizations  must  follow 
the  audit  thresholds  in  OMB  Qrcular 
A-133  in  determining  whether  to 
conduct  an  audit  in  accordance  with 
Government  Auditing  Standards. 

{70.27    Allowable  costs. 

(a)  For  each  kind  of  recipient,  there  is 
a  set  of  Federal  principles  for 
determining  allowable  costs. 
Allowability  of  costs  must  be 
determined  in  accordance  with  the  cost 
principles  applicable  to  the  entity 
incurring  the  costs.  Thus,  allowability  of 
costs  incurred  by  StPte,  local  or 
Federally-recognized  Indian  tribal 
governments  is  determined  in 
accordance  with  the  provisions  of  OMB 
Circular  A-87,  "Cost  Principles  for  State 
and  Local  Governments."  The 
allowability  of  costs  incurred  by  non- 
profit organizations  is  determined  in 
accordance  with  the  provisions  of  OMB 
Circular  A-122,  "Cost  Principles  for 
hJon-Profit  Organizations."  TTie 
allowability  of  costs  incurred  by 
institutions  of  higher  education  is 
determined  in  accordance  with  the 
provisions  of  OMB  Circular  A-21,  "Cost 
Principles  for  Educational  Institutions." 
The  allowability  of  coats  inciured  by 
commercial  organizations  and  those 
non-profit  organizations  listed  in 
Attachment  C  to  Circular  A-122  is 
determined  in  accordance  with  the 
provisions  of  the  Federal  Acquisition 
Regulation  (FAR)  at  48  CFR  part  31. 

(b)  OMB  Circular  A-122  does  not 
cover  the  treatment  of  bid  and  proposal 
costs  or  independent  research  and 
development  costs.  The  following  rules 
apply  to  these  costs  for  non-profit 
organizations  subject  to  the  Circular. 

(1)  Bid  and  proposed  costs.  Bid  and 
proposal  costs  are  the  immediate  costs 
of  preparing  bids,  proposals,  and 
apphcations  for  Federal  and  non- 
Federal  awards,  contracts,  and 
agreements,  including  the  development 
of  scientific,  costs,  and  other  data 
needed  to  support  the  bids,  proposals, 
and  applications.  Bid  and  proposal  costs 
of  the  current  accounting  period  are  all 
allowable  as  indirect  costs.  Bid  and 
proposal  costs  of  past  accounting 
periods  are  \mallowable  in  the  current 
period.  However,  if  the  recipient's 
established  practice  is  to  treat  these 


costs  by  some  other  method,  they  may 
be  accepted  if  they  are  foimd  to  be 
reasonable  and  equitable.  Bid  and 
proposal  costs  do  not  include 
independent  research  and  development 
costs  covered  by  f>aragraph  (b)(2)  of  this 
section,  or  preaward  costs  covered  by 
Attachment  B,  Paragraph  33  of  OMB 
Circular  A-122. 

(2)  Independent  Research  and 
Development  costs.  Independent 
research  and  development  shall  must  be 
allocated  its  proportionate  share  of 
indirect  costs  on  the  same  basis  as  the 
allocation  of  indirect  costs  to  sponsored 
research  and  development.  The  costs  of 
independent  research  and  development, 
including  its  proportionate  share  of 
indirect  costs,  are  unallowable. 

§70.28    Period  o(  avaiMXiity  of  funds. 

Where  a  funding  period  is  specified, 
a  recipient  must  charge  to  the  grant  only 
allowable  costs  resulting  from 
obligations  incurred  during  the  funding 
period  and  any  pre-award  costs 
authorized  by  the  Department. 

Property  Standards 

1 70.30    Purpose  of  property  stsndsrds. 

Sections  70.31  through  70.37  sets 
forth  uniform  standards  governing 
management  and  disposition  of  property 
furnished  by  the  Federal  Government 
whose  cost  was  charged  to  a  project 
supported  by  a  Federal  award,  llie 
Department  will  require  recipients  to 
observe  these  standards  under  awards 
and  will  not  impose  additional 
requirements,  unless  specifically 
required  by  Federal  statute.  The 
recipient  may  use  its  own  property 
management  standards  and  procedures 
provided  it  observes  the  provisions  of 
§S  70.31  through  70.37. 

{70.31    Insursnoe  coverage. 

Recipients  must,  at  a  minimum, 
provide  the  equivalent  insurance 
coverage  for  real  property  and 
equipment  acquired  with  Federal  funds 
as  provided  to  property  owned  by  the 
recipient.  Federally-owned  property 
need  not  be  insured  unless  required  by 
the  terms  and  conditions  of  the  award. 

§70.32    Real  property. 

(a)  Title  to  real  property  will  vest  in 
the  recipient  subject  to  the  condition 
that  the  recipient  use  the  real  property 
for  the  authorized  purpose  of  the  project 
as  long  as  it  is  needed  and  will  not 
encumber  the  property  without 
approval  of  the  Department. 

(b)  The  recipient  must  obtain  written 
approval  by  the  Department  for  the  use 
of  real  property  in  other  Federally- 
sponsored  projects  when  the  recipient 
determines  that  the  property  is  no 


longer  needed  for  the  purpose  of  the 
original  project.  Use  in  other  projects 
will  be  limited  to  those  under  Federally- 
sponsored  projects  (i.e.,  awards)  or 
programs  that  have  purposes  consistent 
with  those  authorized  for  support  by  the 
Department. 

(c)  When  the  real  property  is  no 
longer  needed  as  provided  in 
paragraphs  (a)  and  (b)  of  this  section, 
the  recipient  must  request  disposition 
instructions  &t>m  the  Department.  The 
Department  will  observe  one  or  more  of 
the  following  disposition  instructions. 

(1)  The  recipient  may  be  permitted  to 
retain  title  without  further  obligation  to 
the  Federal  Government  after  it 
compensates  the  Federal  Government 
for  that  percentage  of  the  current  fair 
market  value  of  the  property  attributable 
to  the  Federal  participation  in  the 
project. 

(2)  The  recipient  may  be  directed  to 
sell  the  property  under  guidelines 
provided  by  the  Department  and  pay  the 
Federal  Government  for  that  percentage 
of  the  current  fair  market  value  of  the 
property  attributable  to  the  Federal 
participation  in  the  project  (after 
deducting  actual  and  reasonable  sailing 
and  fix-up  expenses,  if  any,  irom  the 
sales  proceeds).  When  the  recipient  is 
authorized  or  required  to  sell  the 
property,  proper  sales  procedures  must 
be  established  that  provide  for 
competition  to  the  extent  practicable 
and  result  in  the  highest  possible  return. 

(3)  The  recipient  may  be  directed  to 
transfer  title  to  the  property  to  the 
Federal  Government  or  to  an  eUgible 
third  party  provided  that,  in  such  cases, 

the  recipient  shall  be  entitled  to  .-- — n 

compensation  for  its  attributable  (      —^ 

percentage  of  the  current  fair  market 
value  ^idie  property. 

§70.33    Federally  ewwed  end  easmpt 


(a)  Federally-owned  property.  (1)  Title 
to  Federally-owned  property  remains 
vested  in  the  Federal  Government. 
Recipients  may  be  required  by  the  terms 
and  conditions  of  the  award,  to  submit 
annually  an  inventory  Usting  of 
Federally-owned  property  in  their 
custody  to  the  Departinent.  Upon 
completion  of  the  award  or  when  the 
property  is  no  longer  needed,  the 
recipient  must  report  the  property  to  the 
Department  for  further  Federal  agoicy 
utilization. 

(2)  If  the  Department  has  no  further 
need  for  the  property,  it  will  be  declared 
excess  and  reported  to  the  General 
Services  Administration,  unless  the 
Department  has  statutory  authority  to 
dispose  of  the  property  by  alternative 
methods  (e.g.,  the  authority  provided  by 
the  FeiApral  Technology  Transfer  Act  (15 
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U.S.C.  3710  (I))  to  donate  research 
equipment  to  educaticmal  and  non- 
profit organizations  in  accordance  with 
Exec.  Oder  No.  12821.  "hnproving 
Mathematics  and  Science  Education  in 
Support  of  the  National  Education 
Goals.")  Appropriate  instructions  shall 
be  issued  to  the  recipient  by  the 
Department. 

(b)  Exempt  property.  The  Department 
will  vest  title  to  property  acquired  with 
Federal  funds  in  the  recipient  without 
further  obUgation  to  the  Federal 
Government  whm  such  property  is 
"exempt  property." 

§7034    Equipment 

(a)  Title  to  equipment  acquired  by  a 
recipient  with  Federal  funds  will  vest  in 
the  recipient,  subject  to  conditions  of 
this  section. 

(b)  The  recipient  must  not  use 
equipment  acquired  with  Federal  funds 
to  provide  services  to  non-Federal 
outside  organizations  for  a  fee  that  is 
less  than  private  companies  charge  for 
equivalent  services,  unless  specifically 
authorized  by  Federal  statute,  for  as 
long  as  the  Federal  Government  retains 
an  interest  in  the  equipment. 

(c)  The  recipient  must  use  the 
equipment  in  the  project  or  program  for 
which  it  was  acquired  as  long  as 
needed,  whether  or  not  the  project  or 
program  continues  to  be  supported  by 
Federal  funds  and  must  not  encumber 
the  property  without  approval  of  the 
Department.  When  no  longer  needed  for 
the  original  project  or  program,  the 
recipient  must  use  the  equipment  in 
connection  with  its  other  Federally- 
sponsored  activities,  in  the  following 
order  of  priority: 

(1)  Activities  sponsored  by  the 
Department  which  funded  the  original 
project,  then 

(2)  Activities  sponsored  by  other 
Federal  awarding  agencies. 

(d)  During  the  time  that  equipment  is 
used  on  the  project  or  program  for 
which  it  was  acquired,  the  recipient 
must  make  it  available  for  use  on  other 
projects  or  programs  if  such  other  use 
will  not  interfere  with  the  work  on  the 
project  or  program  for  which  the 
equipment  was  originally  acquired.  First 
preference  for  such  other  use  must  be 
given  to  other  projects  or  programs 
sponsored  by  the  Department.  Second 
preference  must  be  given  to  projects  or 
programs  sponsored  by  other  Federal 
awarding  agencies.  If  the  equipment  is 
owned  by  the  Federal  Government,  use 
on  other  activities  not  sponsored  by  the 
Federal  Government  may  be  permissible 
if  authorized  in  writing  by  the 
Department.  User  changes  must  be 
treated  as  program  income. 


(e)  When  acquiring  replaconent 
equipment,  the  recipient  may  use  the 
equipment  to  be  replaced  as  trade-in  or 
sell  die  equipment  and  use  the  proceeds 
to  oSset  the  costs  of  the  replacement 
equipment  subject  to  the  written 
approval  of  the  Department. 

U)  The  recipient's  property 
management  standards  for  equipmoit 
acquired  with  Federal  funds  and 
Federally-owned  equipment  must 
include  all  of  the  following: 

(1)  Equipment  records  must  be 
maintained  accurately  and  must  include 
the  following  information: 

(i)  A  description  of  the  equipment. 

(ii)  Manufacturer's  serial  munber. 
model  number.  Federal  stock  number, 
national  stock  number,  or  other 
identification  number. 

(iii)  Source  of  the  equipment, 
including  the  award  number. 

(iv)  Whether  title  vests  in  the 
recipient  or  the  Federal  Government 

(v)  Acquisition  date  (or  date  received, 
if  the  equipment  was  furnished  by  the 
Federal  Government)  and  cost. 

(vi)  Information  from  which  one  can 
calculate  the  percentage  of  Federal 
participation  in  the  cost  of  the 
equipment  (not  applicable  to  equipment 
furnished  by  the  Federal  Government). 

(vii)  Location  and  condition  of  the 
eqvipment  and  the  date  the  information 
wasieported. 

(viii)  Unit  acquisition  cost. 

(Ix)  Ultimate  disposition  data, 
including  date  of  disposal  and  sales 
price  or  the  method  used  to  determine 
current  fair  market  value  where  a 
recipient  compensates  the  Department 
for  its  share. 

(2)  Equipment  owned  by  the  Federal 
Government  must  be  identified  to 
indicate  Federal  ownership. 

(3)  A  physical  inventory  of  equipment 
must  be  taken  and  the  results  reconciled 
with  the  equipment  records  aimually. 
Any  differences  between  quantities 
determined  by  the  physical  inspection 
and  those  shown  in  the  accoimting 
records  must  be  investigated  to 
determine  the  causes  of  the  diffierence. 
The  recipient  must,  in  connection  with 
the  inventory,  verify  the  existence, 
current  utilization,  and  continued  need 
for  the  equipment. 

(4)  A  control  system  must  be  in  efiiect 
to  insure  adequate  safeguards  to  prevent 
loss,  damage,  or  theft  of  the  equipment. 
Any  loss,  damage,  or  theft  of  equipment 
must  be  investigated  and  fully 
documented;  if  the  equipment  was 
owned  by  the  Federal  Government,  the 
recipient  must  promptly  notify  the 
Department. 

(5)  Adequate  maintenance  procedures 
must  be  implemented  to  keep  the 
equipment  in  good  condition. 


(6)  Where  the  recipient  is  authorized 
or  required  to  sell  the  equipment, 
proper  sales  procediues  must  be 
established  which  provide  for 
competition  to  the  extent  practicable 
and  result  in  the  highest  possible  return. 

(g)  When  the  recipient  no  longer 
needs  the  equipment,  the  equipment 
may  be  used  for  other  activities  in 
accordance  with  the  following 
standards.  For  equipment  wiui  a  ciurent 
per  unit  £air  market  value  of  $5,000  or 
more,  the  recipient  may  retain  the 
equipment  for  other  uses  provided  that 
compensation  is  made  to  the 
Department  or  its  successor.  The 
amoimt  of  compensation  must  be 
computed  by  applying  the  percentage  of 
Federal  participation  in  the  cost  of  the 
original  project  or  program  to  the 
current  fair  market  value  of  the 
equipment.  If  the  recipient  has  no  need 
for  the  equipment,  the  recipient  must 
request  disposition  instructions  from 
the  Department.  The  Department  will 
determine  whether  the  equipment  can 
be  used  to  meet  the  agency's 
requirements.  If  no  requirement  exists 
within  that  agency,  the  availability  of 
the  equipment  must  be  reported  to  the 
General  Services  Administration  by  the 
Department  to  determine  whether  a 
requirement  for  the  equipment  exists  in 
other  Federal  agencies.  The  Department 
will  issue  instructions  to  the  recipient 
no  later  than  120  calendar  days  after  the 
recipient's  request  and  the  following 
procedures  will  govern. 

(1)  If  so  instructed  or  if  disposition 
instructions  are  not  issued  within  120 
calendar  days  after  the  recipient's 
request,  the  recipient  may  sell  the 
equipment  and  reimburse  the 
Department  an  amount  computed  by 
applying  to  the  sales  proceeds  the 
percentage  of  Federal  participation  in 
the  cost  of  the  original  project  or 
program.  However,  the  recipient  may  be 
permitted  to  deduct  and  retain  from  the 
Federal  share  $500  or  ten  percent  of  the 
proceeds,  whichever  is  less,  for  the 
recipient's  selling  and  handling 
expenses. 

(2)  If  the  recipient  is  instructed  to 
ship  the  equipment  elsewhere,  the 
recipient  may  be  reimbursed  by  the 
Federal  Government  by  an  amount 
which  is  computed  by  applying  the 
percentage  of  the  recipient's 
participation  in  the  cost  of  the  original 
project  or  program  to  the  current  fair 
market  value  of  the  equipment,  plus  any 
reasonable  shipping  or  interim  storage 
costs  incurred. 

(3)  If  the  recipient  is  instructed  to 
otherwise  dispose  of  the  equipment,  the 
recipient  may  be  reimbursed  by  the 
Department  for  such  costs  incurred  in 
its  disposition. 


(4)  The  Department  reserves  the  right 
to  transfer  the  title  to  the  Federal 
Government  or  to  a  third  party  named 
by  the  Federal  Government  when  such 
third  party  is  otherwise  eligible  imder 
existing  statutes.  Such  transfer  will  be 
subject  to  the  following  standards. 

(i)  The  equipment  must  be 
appropriately  identified  in  the  award  or 
otherwise  made  known  to  the  recipient 
in  writing. 

(ii)  The  Department  will  issue 
disposition  instructions  within  120 
calendar  days  after  receipt  of  a  final 
inventory.  "The  final  inventory  must  list 
all  equipment  acquired  with  grant  funds 
and  Federally-owned  equipment.  If  the 
Department  fails  to  issue  disposition 
instructions  within  the  120  calendar  day 
period,  the  recipient  may  apply  the 
standards  of  this  section,  as  appropriate. 

(iii)  When  the  Department  exercises 
its  right  to  take  titie.  the  equipment  is 
subject  to  the  provisions  for  Federally- 
owned  equipment. 

$70.35    SuppUee  and  other  expeiMlaMe 
property. 

(a)  Title  to  supplies  and  other 
expendable  property  vests  in  the 
recipient  upon  acquisition.  If  there  is  a 
residual  inventory  of  unused  supplies 
exceeding  $5000  in  total  aggregate  value 
upon  termination  or  completion  of  the 
project  or  program  and  the  supplies  are 
not  needed  for  any  other  Federally- 
sponsored  project  or  program,  the 
recipient  may  retain  die  supplies  for  use 
on  non-Federal  sponsored  activities  or 
sell  them,  but  must,  in  either  case, 
compensate  the  Federal  Government  for 
its  share.  The  amoimt  of  compensation 
must  be  computer  in  the  same  manner 
as  for  equipment. 

(b)  The  recipient  must  not  use 
supplies  acquired  with  Federal  funds  to 
provide  services  to  non-Federal  outside 
organizations  for  a  fee  that  is  less  than 
private  companies  charge  for  equivalent 
services,  imless  specifically  authorized 
by  Federal  statute  as  long  as  the  Federal 
Ciovemment  retains  an  interest  in  the 
supplies. 

S  70.36    Intangible  property. 

(a)  The  recipient  may  copyright  any 
work  .that  is  subject  to  copyright  and 
was  developed,  or  for  which  ownership 
was  purchased,  under  an  award.  The 
Department  reserves  a  royalty-free, 
nonexclusive  and  irrevocable  right  to 
reproduce^  publish,  or  otherwise  use  the 
work  for  F^eral  purposes,  and  to 
authorize  others  to  do  so. 

(b)  Recipients  are  subject  to 
apphcable  r^ulations  governing  patents 
and  inventions,  including  government- 
wide  regulations  issued  by  the 
Department  of  Commerce  at  37  CFR  part 
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401,  "Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small 
Business  Firms  Under  Government 
Grants,  Contracts  and  Cooperative 
Agreements." 

(c)  The  De{>artment.  unless  expressly 
waived  by  the  Department,  has  the  ri^t 
to  paragraphs  (c)  (1)  and  (2)  of  this 
section. 

(1)  Obtain,  reproduce,  publish  or 
otherwise  use  the  data  first  produced 
under  an  award. 

(2)  Authorize  others  to  receive, 
reproduce.  pubUsh,  or  otherwise  use 
such  data  for  Federal  purposes. 

(d)  Title  to  intangible  property  and 
debt  instruments  acquired  imder  an 
award  or  subaward  vests  upon 
acquisition  in  the  recipient.  The 
recipient  must  use  that  property  for  the 
originally-authorized  purpose,  and  the 
recipient  must  not  enciunber  the 
property  without  approval  of  the 
Department.  When  no  longer  needed  for 
the  originally  authorized  purpose, 
disposition  of  the  intangible  property 
must  occur  in  accordance  with  the 
provisions  of  §  70.34(g). 

§  70.37    Property  trust  relationship. 

Real  property,  equipment,  intangible 
property  and  debt  instruments  that  are 
acquired  or  improved  with  Federal 
funds  must  be  held  in  trust  by  the 
recipient  as  trustee  for  the  beneficiaries 
of  the  project  or  program  under  which 
the  property  was  acquired  or  improved. 
Recipients  are  required  to  record  liens 
or  other  appropriate  notices  of  record  to 
indicate  that  personal  or  real  property 
has  been  acquired  or  improved  with 
Federal  funds  and  that  use  and 
disposition  conditions  apply  to  the 
property. 

Procurement  Standards 

$70.40    Purpose  of  procurement 
standsrds. 

Sections  70.41  through  70.48  set  forth 
standards  for  use  by  recipients  in 
establishing  procedures  for  the 
procurement  of  supplies  and  other 
expendable  property,  equipment,  real 
property  and  other  services  with  Federal 
funds.  'These  standards  are  furnished  to 
ensiu%  that  such  materials  and  services 
are  obtained  in  an  effective  manner  and 
in  compliance  with  the  provisions  of 
applicable  Federal  statutes  and 
executive  orders.  No  additional 
procurement  standards  will  be  imposed 
by  the  Department  upon  recipients, 
unless  specifically  required  by  Federal 
statute  or  executive  order  or  approved 
byCHvIB. 

$  70.41    Recipient  responsibHIties. 

The  standards  contained  in  this 
section  do  not  relieve  the  recipient  of 


the  contractual  responsibilities  arising 
under  its  contract(s).  The  recipient  is 
the  responsible  authority,  without 
recourse  to  the  Department,  regarding 
the  settlement  and  satisfaction  of  all 
contractual  and  administrative  issues 
arising  out  of  procurements  entered  into 
in  support  of  an  award  or  other 
agreement.  This  includes  disputes, 
claims,  protests  of  award,  soiuce 
evaluation  or  other  matters  of  a 
contractual  natiue.  Matters  concerning 
violation  of  statute  are  to  be  referred  to 
su(^  FederaT  State  or  local  authority  as 
may  have  proper  jurisdiction. 

9  70.42    Codes  of  conduct 

The  recipient  must  maintain  written 
standards  of  conduct  governing  the 
performance  of  its  employees  engaged 
in  the  award  and  administration  of 
contracts.  No  employee,  officer,  or  agent 
shall  participate  in  the  selection,  award, 
or  administration  of  a  contract 
supported  by  Federal  funds  if  a  real  at 
apparent  conflict  of  interest  would  be 
involved.  Such  a  conflict  would  arise 
when  the  employee,  officer,  or  agent, 
any  member  of  his  or  her  immediate 
family,  his  or  her  partner,  or  an 
organization  which  employs  or  is  about 
to  employ  any  of  the  {>arties  indicated 
herein,  has  a  financial  or  other  interest 
in  the  firm  selected  for  an  award.  The 
officers,  employees,  and  agents  of  the 
recipient  shall  neither  solicit  nor  accept 
gratuities,  favors,  or  anything  of 
monetary  value  fit>m  contractors,  or 
parties  to  subagreements.  However, 
recipients  may  set  standards  for 
situations  in  which  the  financial  interest 
is  not  substantial  or  the  gift  is  an 
imsoUdted  item  of  nominal  value.  The 
standards  of  conduct  must  provide  for 
disciplinary  actions  to  be  applied  for 
violations  of  such  standards  by  officers, 
employees,  or  agents  of  the  recipient. 

$70.43    Competition. 

All  prociu^ment  transactions  must  be 
conducted  in  a  manner  to  provide,  to 
the  maximum  extent  practical,  open  and 
fiee  competition.  The  recipient  must  be 
alert  to  organizational  conflicts  of 
interest  as  well  as  noncompetitive 
practices  among  contractors  that  may 
restrict  or  eliminate  competition  or 
otherwise  restrain  trade.  In  order  to 
ensure  objective  contractor  performance 
and'eliminate  unfair  competitive 
advantage,  contractors  that  develop  or 
draft  specifications,  requirements, 
statements  of  work,  invitations  for  bids 
and/or  requests  for  proposals  must  be 
excluded  from  competing  for  such 
procurements.  Awards  must  be  made  to 
the  bidder  or  offeror  whose  bid  or  offier 
is  responsive  to  the  solicitation  and  is 
most  advantageous  to  the  recipient. 
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price,  quality  and  other  factors 
considered. 

Solicitations  must  clearly  set  forth  all 
requirements  that  the  bidder  or  offeror 
must  fulfill  in  order  for  the  bid  or  offer 
to  be  evaluated  by  the  recipient.  Any 
and  all  bids  or  offers  may  be  rejected 
when  it  is  in  the  recipient's  interest  to 
do  so. 

§  7a44    Procurement  procedure*. 

(a)  All  recipients  must  establish 
written  procurement  procedures.  These 
procedures  must  provide  for,  at  a 
minimum,  that  paragraphs  (a)  (1),  (2), 
and  (3)  of  this  section  apply. 

(1)  Recipients  avoid  purchasing 
lumecessary  items. 

(2)  Where  appropriate,  an  analysis  is 
made  of  lease  and  purchase  alternatives 
to  determine  which  would  be  the  most 
economical  and  practical  prociuement 
for  the  Federal  Government. 

(3)  Solicitations  for  goods  and 
services  provide  for  all  of  the  following: 

(i)  A  clear  and  accurate  description  of 
the  technical  requirements  for  the 
material,  product  or  service  to  be 
procured.  In  competitive  procurements, 
such  a  description  must  not  contain 
features  which  imduly  restrict 
competition. 

(ii)  Requirements  which  the  bidder/ 
offeror  must  fulfill  and  all  other  factors 
to  be  used  in  evaluating  bids  or 
proposals. 

(iii)  A  description,  whenever 
practicable,  of  technical  requirements  in 
terms  of  functions  to  be  performed  or 
performance  required,  including  the 
range  of  acceptable  characteristics  at 
minimum  acceptable  standards. 

(iv)  The  specific  features  of  "brand 
name  or  equal"  descriptions  that 
bidders  are  required  to  meet  when  such 
items  are  included  in  the  solicitation. 

(v)  The  acceptance,  to  the  extent 
practicable  and  economically  feasible, 
of  products  and  services  dimensioned  in 
the  metric  system  of  measurement. 

(vi)  Preference,  to  the  extent 
practicable  and  economically  feasible, 
for  products  and  services  that  conserve 
natural  resources  and  protect  the 
environment  and  are  energy  efficient. 

(b)  Positive  efforts  must  be  made  by 
recipients  to  utilize  small  businesses, 
minority-owned  firms,  and  women's 
business  enterprises,  whenever  possible. 
Recipients  of  Federal  awards  must  take 
all  of  the  following  steps  to  further  this 
goal. 

(1)  Ensure  that  small  businesses, 
minority-owned  firms,  and  women's 
business  enterprises  are  used  to  the 
fullest  extent  practicable. 

(2)  Make  information  on  forthcoming 
opportimities  available  and  arrange  time 
fraines  for  purchases  and  contracts  to 


encourage  and  facilitate  participation  by 
small  businesses,  minority-owned  firms, 
and  women's  business  enterprises. 

(3)  Consider  in  the  contract  process 
whether  firms  competing  for  larger 
contracts  intend  to  subcontract  with 
small  businesses,  minority-owned  firms, 
and  women's  business  enterprises. 

(4)  Encourage  contracting  vrith     ■ 
consortiums  of  small  businesses, 
minority-owned  firms  and  women's 
business  enterprises  when  a  contract  is 
too  large  for  one  of  these  firms  to  handle 
individually. 

(5)  Use  the  services  and  assistance,  as 
appropriate,  of  such  organizations  as  the 
Small  Business  Administration  and  the 
Department  of  Commerce's  Minority 
Business  Development  Agency  in  the 
solicitation  and  utiUzation  of  small 
businesses,  minority-owned  firms  and 
women's  business  enterprises. 

(c)  The  type  of  procuring  instruments 
used  (e.g.,  fixed  price  contracts,  cost 
reimbursable  contracts,  purchase  orders, 
and  incentive  contracts)  must  be 
determined  by  the  recipient  and  must  be 
appropriate  for  the  particular 
procurement  and  for  promoting  the  best 
interest  of  the  program  or  project 
involved.  The  "cost-plus-a-percentage- 
of-cost"  or  "percentt^e  of  constructicm 
cost"  methods  of  contracting  must  not 
b»used. 

(d)  Contracts  must  be  made  only  Mrith 
responsible  contractors  who  possess  the 
potential  ability  to  perform  successfully 
imder  the  terms  and  conditions  of  the 
proposed  prociu^ment.  Consideration 
must  be  given  to  such  matters  as 
contractor  integrity,  record  of  past 
performance,  financial  and  technical 
resources  or  accessibility  to  other 
necessary  resources.  In  certain 
drciunstances,  contracts  with  certain 
parties  are  restricted  by  agencies' 
implementation  of  Exec.  Order  No. 
12549  and  12689,  "Debarment  and 
Suspension." 

(e)  Recipients  must,  on  request,  make 
available  for  the  Department,  pre-award 
review  and  procurement  documents, 
such  as  request  for  proposals  or 
invitations  for  L  is.  independent  cost 
estimates,  etc.,  when  any  of  the 
following  conditions  apply. 

(1)  A  recipient's  proauement 
procedures  or  operation  fails  to  comply 
with  the  procurement  standards  in  the 
Department's  regulation. 

(2)  The  procurement  is  expected  to 
exceed  the  small  purchase  threshold 
fixed  at  41  U.S.C.  403(11)  (currently 
$25,000)  and  is  to  be  awarded  without 
competition  or  only  one  bid  or  offer  is 
received  in  response  to  a  solicitation. 

(3)  The  procurement,  which  is 
expected  to  exceed  the  small  purchase 


threshold,  specifies  a  "brand  name" 
product. 

(4)  The  proposed  award  over  the 
small  piu^ase  threshold  is  to  be 
awarded  to  other  than  the  apparent  low 
bidder  under  a  sealed  bid  procurement. 

(5)  A  proposed  contract  modification 
changes  the  scope  of  a  contract  or 
increases  the  contract  amount  by  more 
than  the  amount  of  the  small  purchase 
threshold. 

§  70.45    Cost  and  price  analysis. 

Some  form  of  cost  or  price  analysis 
must  be  made  and  documented  in  the 
procurement  files  in  connection  with 
every  procurement  action.  Price  analysis 
may  be  accomplished  in  various  ways, 
including  the  comparison  of  price 
quotations  submitted,  market  prices  and 
similar  indicia,  together  with  discounts. 
Cost  analysis  is  the  review  and 
evaluation  of  each  element  of  cost  to 
determine  reasonableness,  allocability  * 
and  allowability. 

S  70.46    Proeursmant  records. 

Procurement  records  and  files  for 
purchases  in  excess  of  the  small 
purchase  threshold  must  include  the 
following  at  a  minimum: 

(a)  Basis  for  contractor  selection, 

(b)  Justification  for  lack  of 
competition  when  competitive  bids  or 
offiars  are  not  obtained,  and 

(c)  Basis  for  award  cost  or  price. 

S  70.47    Contract  administration. 

A  system  for  contract  administration 
must  be  maintained  to  ensiue  contractor 
conformance  with  the  terms,  conditions 
and  specifications  of  the  contract  and  to 
ensure  adequate  and  timely  follow  up  of 
all  purchases.  Recipients  must  evaluate 
contractor  performance  and  doctunent, 
as  appropriate,  whether  contractors 
have  met  the  terms,  conditions  and 
specifications  of  the  contract. 

f  70.49    Contract  proviaiona. 

The  recipient  must  include,  in 
addition  to  provisions  to  define  a  soimd 
and  complete  agreement,  the  following 
provisions  in  all  contracts.  The 
following  provisions  must  also  be 
applied  to  subcontracts. 

(a)  Contracts  in  excess  of  the  small 
purchase  threshold  must  contain 
contractual  provisions  or  conditions 
that  allow  for  administrative, 
contractual,  or  legal  remedies  in 
instances  in  which  a  contractor  violates 
or  breaches  the  contract  terms,  and 
provide  for  such  remedial  actions  as 
may  be  appropriate. 

(b)  All  contracts  in  excess  of  the  small 
purchase  threshold  must  contain 
suitable  provisions  for  termination  by 
the  recipient,  including  the  manner  by 


which  termination  must  be  effiected  and 
the  bans  for  settlement.  In  addition, 
such  contracts  must  describe  conditions 
imder  which  the  contract  may  be 
terminated  for  default  as  well  as 
conditions  where  the  contract  may  be 
terminated  because  of  circumstances 
beyond  the  control  of  the  contractor. 

(c)  Except  as  otherwise  required  by 
statute,  an  award  that  requires  the 
contracting  (or  subcontracting)  for 
construction  or  facility  improvements 
must  provide  for  the  recipient  to  follow 
its  own  requirements  relating  to  bid 
guarantees,  performance  bonds,  and 
payment  bonds  unless  the  construction 
contraQt  or  subcontract  exceeds 
$100,000.  For  those  contracts  or 
subcontracts  exceeding  $100,000,  the 
Department  may  accept  the  bonding 
policy  and  requirements  of  the 
recipient,  provided  the  Department  has 
inade  a  determination  that  the  Federal 
Government's  interest  is  adequately 
protected.  If  such  a  determination  has 
not  been  made,  the  minimum 
requirements  are  to  be  as  follows: 

(1)  A  bid  guarantee  from  each  bidder 
equivalent  to  five  percent  of  the  bid 
price.  The  "bid  guarantee"  must  consist 
of  a  firm  commitment  such  as  a  bid 
bond,  certified  check,  or  other 
negotiable  instrument  accompanying  a 
bid  as  assurance  that  the  bidder  must, 
upon  acceptance  of  his  bid,  execute 
such  contractual  documents  as  may  be 
required  within  the  time  specified. 

(2)  A  performance  bond  on  the  part  of 
the  contractor  for  100  percent  of  the 
contract  price.  A  "performance  bond"  is 
one  executed  in  connection  with  a 
contract  to  seciire  fulfillment  of  all  the 
contractor's  obUgations  under  such 
contract. 

(3)  A  payment  bond  on  the  part  of  the 
contractor  for  100  percent  of  the 
contract  price.  A  "payment  bond"  is  one 
executed  in  connection  with  a  contract 
to  assure  payment  as  required  by  statute 
of  all  persons  supplying  labor  and 
material  in  the  execution  of  the  work 
provided  for  in  the  contract. 

(4)  Where  bonds  are  reqtiired  in  the 
situations  described  herein,  the  bonds 
must  be  obtained  from  companies 
holdii^  certificates  of  authority  as 
acceptable  sureties  pursuant  to  31  CFR 
pari  223,  "Surety  Companies  Doing 
Business  with  the  United  States." 

(d)  All  negotiated  contracts  (except 
those  for  less  than  the  small  ptuT:hase 
threshold)  awarded  by  nacipants  must 
inclutle  a  provision  to  the  effect  that  the 
recipient,  the  Department,  the 
Comptroller  General  of  the  united 
States,  or  any  of  their  duly  authorized 
representatives,  must  have  access  to  any 
books,  dociunents,  papers  and  records 
of  the  contractor  whidi  are  directly 


pertinent  to  a  specific  program  for  the 
purpose  of  maldng  audits,  examinations, 
excerpts  and  transcriptions. 

(e)  All  contracts,  including  small 
ptuchases,  awarded  by  recipients  and 
their  contractors  must  contain  the 
prociu«ment  provisions  of  Appendix  A 
to  this  part  as  applicable. 

Reports  and  Records 

{70.50    Purpoaa  of  raporta and  racorda. 

Sections  70.51  through  70.53  set  forth 
the  procediues  for  monitoring  and 
reporting  on  the  recipient's  financial 
and  program  performance  and  the 
necessary  standard  reporting  forms. 
They  also  set  forth  record  retention 
requirements: 

f  70.51    Monitoring  and  reporting  program 
parformanca. 

(a)  Recipients  are  responsible  for 
managing  and  monitoring  each  project, 
program,  subaward,  function  or  activity 
supported  by  the  award.  Recipients 
must  monitor  subawards  to  ensure 
subrecipients  have  met  the  audit 
requirements  as  delineated  in  §  70.26. 

(b)  Performance  reports  must  be 
submitted  based  on  each  calendar 
quarter.  Reports  are  due  thirty  days  after 
the  reporting  period,  unless  stated 
differently  in  the  terms  and  conditions 
of  the  award.  The  final  performance 
reports  are  due  ninety  calendar  days 
after  the  expiration  or  termination  of  the 
award. 

(c)  Performance  reports  must  contain, 
for  each  award,  brief  information  on    ^ 
each  of  the  following. 

(1)  A  comparison  of  actual 
accomplishments  with  the  goals  and 
objectives  established  for  the  period,  the 
findings  of  the  investigator,  or  both. 
Whenever  appropriate  and  the  output  of 
programs  or  projects  can  be  readily 
quantified,  such  quantitative  data 
should  be  related  to  cost  data  for 
computation  of  unit  costs. 

(2)  Reasons  why  established  goals 
Were  not  met,  if  appropriate. 

(3)  Other  pertinent  information 
including,  when  appropriate,  analysis 
and  explanation  of  cost  overruns  or  high 
unit  costs. 

(d)  Recipients  are  required  to  submit 
the  original  and  two  copies  of 
performance  reports. 

(e)  Recipients  must  immediately 
notify  DOS,  in  writing,  of  developments 
that  have  a  significant  impact  on  the 
award-supported  activities.  Also, 
written  notification  must  be  given  in  the 
case  of  problems,  delays,  or  adverse 
conditions  which  materially  impair  the 
ability  to  meet  the  objectives  of  the 
award.  This  notification  must  include  a 
statement  of  the  action  taken  or 


contemplated,  and  any  assistance 
needed  to  resolve  the  situation. 

(f)  The  Department  will  make  site 
visits,  as  needed. 

(g)  The  Department  will  comply  with  ~ 
clearance  requirements  of  5  CFR  part 
1320  when  requesting  performance  data 
from  recipients. 

170.52    Financial  rspontn^/''" 

-    (a)  The  followring  forms  or  such  other 
forms  as  may  be  approved  by  OMB  are 
authorized  for  obtaining  financial 
information  from  recipients. 

(1)  SF-269  or  SF-269A,  Financial 
Status  Report. 

(i)  Recipients  are  required  to  use  the 
SF-269  or  SF-269A  to  report  the  status 
of  funds  for  all  nonconstniction  projects 
orprc^rams. 

(li)  Reports  must  be  on  an  accrual 
basis.  Recipients  are  not  required  to 
convert  their  accounting  system,  but 
must  develop  such  accrual  information 
through  best  estimates  based  on  an 
analysis  of  the  dociunentation  on  hand. 

(ill)  The  Department  requires  the  SF- 
269,  SF-269A,  or  turnaround  document 
to  be  submitted  no  later  than  forty  days 
after  the  calendar  quarter.  The  final 
report  is  due  ninety  days  from  the  end 
date  of  the  award. 

(b)  When  the  Department  needs 
additional  information  or  more  frequent 
reports,  the  following  will  be  observed. 

(1)  When  additional  information  U, 
needed  to  comply  with  le^slative' 
requirements,  the  Department  will  issue 
instructions  to  require  recipients  to 
submit  such  information  under  the 
"Remarks"  section  of  the  reports. 

(2)  When  the  Department  determines 
that  a  recipient's  accoimting  system 
does  not  meet  the  standards  in  §  70.21, 
additional  pertinent  information  to 
further  monitor  awards  will  be  obtained 
upon  written  notice  to  the  recipient 
until  such  time  as  tl)e  system  is  brought 
up  to  standard.  The  Department,  in 
obtaining  this  information,  will  comply ' 
with  report  clearance  requirements  of  5 
CFR  part  1320. 

(3)  The  Department  will  accept  the 
identical  information  from  the 
recipients  in  machine  readable  format  or 
computer  printouts  or  electronic 
outputs  in  lieu  of  prescribed  formats. 

(4)  The  Department  will  provide 
computer  or  electronic  outputs  to 
recipients  when  such  expedites  or 
contributes  to  the  accuracy  of  reporting. 


§  70.53    Retention  and  i 
requlrentents  for  records. 

(a)  This  section  sets  forth 
requirements  for  record  retention  and 
access  to  records  for  awards  to 
recipients.  The  Department  will  not    . 
impose  any  other  record  retention  or 
access  requirements  upon  recipients. 


JMI 
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(b)  Financial  records,  supporting 
documents,  statistical  records,  and  all 
other  records  pertinent  to  an  award 
must  be  retained  for  a  period  of  three 
years  from  the  date  of  submission  of  the 
final  e3q>enditure  report  or,  for  awards 
that  are  renewed  quarterly  or  annually, 
from  the  date  of  the  submission  of  the 
quarterly  or  annual  financial  report,  as 
authorizisd  by  the  Department.  The  only 
exceptions  are  the  following: 

(1)  If  any  Utigation,  claim,  or  audit  is 
started  before  the  expiration  of  the  three 
year  period,  the  records  must  be 
retained  until  all  litigation,  claims  or 
audit  findings  involving  the  records 
have  been  resolved  and  final  action 
taken. 

(2)  Records  for  real  property  and 
equipment  acquired  with  Federal  funds 
must  be  retained  for  three  yeirs  after 
final  disposition. 

(3)  When  records  are  transferred  to  or 
maintained  by  DOS,  the  three  year 
retention  requirement  is  not  applicable 
to  the  recipient. 

(4)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  etc.  as  specified  in 
§  70.53(g). 

(c)  Copies  of  original  records  may  be 
substituted  for  the  original  records  if 
authorized  by  the  Department. 

(d)  The  Department  will  request 
transfer  of  certain  records  to  its  custody 
fitim  recipients  when  it  determines  that 
the  records  possess  long  term  retention 
value.  However,  in  order  to  avoid 
duplicate  recordkeeping,  the 
Department  will  make  arrangements  for 
recipients  to  retain  any  records  that  are 
continuously  needed  for  joint  use. 

(e)  The  Department,  its  Inspector 
General,  Comptroller  General  of  the 
United  States,  or  any  of  their  duly 
authorized  representatives,  have  the 
right  of  timely  and  unrestricted  access 
to  any  books,  documents,  papers,  or 
other  records  of  recipients  that  are 
pertinent  to  the  awards,  in  order  to 
make  audits,  examinations,  excerpts, 
transcripts  and  copies  of  such 
documents.  This  right  also  includes 
timely  and  reasonable  access  to  a 
recipient's  personnel  for  the  purpose  of 
interview  and  discussion  related  to  such 
dociunents.  The  rights  of  access  in  this 
paragraph  are  not  limited  to  the 
required  retention  period,  but  must  last 
as  long  as  records  are  retained. 

(f)  Unless  required  by  statute,  the 
Department  will  not  place  restrictions 
on  recipients  that  limit  public  access  to 
the  records  of  recipients  that  are 
pertinent  to  an  aweurd,  except  when  the 
Department  can  demonstrate  that  such 
records  must  be  kept  confidential  and 
would  have  been  exempted  from 
disclosiu«  pursuant  to  the  Freedom  of 


Information  Act  (5  U.S.C.  552)  if  the 
records  had  belonged  to  the  Department. 

(g)  Indirect  cost  rate  proposals,  cost 
allocation  plans,  etc.  Paragraphs  (g)(1) 
and  (g)(2)  of  this  section  apply  to  the 
follo%ving  types  of  dociunents.  and  their 
supporting  records:  Indirect  cost  rate 
computations  or  proposals,  cost 
allocation  plans,  and  any  similar 
accounting  computations  of  the  rate  at 
which  a  particular  group  of  costs  is 
chargeable  (such  as  computer  usage 
chargeback  rates  or  composite  fringe 
benefit  rates). 

(1)  If  submitted  for  negotiation.  If  the 
recipient  submits  to  the  Department  or 
the  subredpient  submits  to  the  recipient 
the  proposal,  plan,  or  othei  computation 
to  form  the  basis  for  negotiation  of  the 
rate,  then  the  three  year  retention  period 
for  its  supporting  records  starts  on  the 
date  of  such  submission. 

(2)  If  not  submitted  for  negotiation.  If 
the  recipient  is  not  required  to  submit 
to  the  Department  or  the  subrecipient  is 
not  required  to  submit  to  the  recipient 
the  proposal,  plan,  or  other  computation 
for  negotiation  purposes,  then  the  three 
year  retention  period  for  the  proposal, 
plan,  or  other  computation  and  its 
supporting  records  starts  at  the  end  of 
the  fiscal  year  (or  other  accoimting 
period)  covered  by  the  proposal,  plan, 
or  other  computation. 

Termination  and  Enforcement 

f  70.60    Purpose  of  tonnlnatlon  and 
anfofcentanL 

Sections  70.61  and  70.62  set  forth 
uniform  suspension,  termination  and 
enforcement  procedures. 

§70.61    Tanninadon. 

(a)  Awards  may  be  terminated  in 
whole  or  in  part  only  if  paragraph  (a) 
(1),  (2)  or  (3)  of  this  section  apply. 

(1)  By  the  Department,  if  a  recipient 
materially  fails  to  comply  with  the 
terms  and  conditions  of  an  award. 

(2)  By  the  Department  with  the 
consent  of  the  recipient,  in  which  case 
the  two  parties  must  agree  upon  the 
termination  conditions,  including  the 
effective  date  and,  in  the  case  of  partial 
termination,  the  portion  to  be 
terminated. 

(3)  By  the  recipient  upon  sending  to 
the  Department  written  notification 
setting  forth  the  reasons  for  such 
termination,  the  eff^ective  date,  and,  in 
the  case  of  partial  termination,  the 
portion  to  be  terminated.  However,  if 
the  Department  determines  in  the  case 
of  partial  termination  that  the  reduced 
or  modified  portion  of  the  grant  will  not 
accomplish  the  purposes  for  which  the 
grant  was  made,  it  may  terminate  the 
grant  in  its  entirety  under  either 
paragraph  (a)  (1)  or  (2)  of  this  section. 


(b)  If  costs  are  allowed  under  an 
award,  the  responsibilities  of  the 
recipient  referred  to  in  §  70.71(a), 
including  those  for  property 
management  as  applicable,  must  be 
considered  in  the  termination  of  the 
award,  and  provision  must  be  made  for 
continuing  responsibilities  of  the 
recipient  s^er  termination,  as 
appropriate. 

S  70.62    EnforMinant 

(a)  Remedies  for  noncompliance.  If  a 
recipient  materially  fails  to  comply  with 
the  terms  and  conditions  of  an  award, 
whether  stated  in  a  Federal  statute, 
regulation,  assurance,  application,  or 
notice  of  award,  the  Department  will,  in 
addition  to  imposing  any  of  the  special 
conditions  outlined  in  §  70.14,  take  one 
or  more  of  the  following  actions,  as 
appropriate  in  the  circumstances. 

(1)  Temporarily  withhold  cash 
payments  pending  correction  of  the 
deficiency  by  the  recipient  or  more 
severe  enforcement  action  by  the 
Department. 

(2)  Disallow  (that  is,  deny  both  use  of 
funds  and  any  applicable  matching 
credit  for)  all  <St  part  of  the  cost  of  the 
activity  or  action  not  in  compliance. 

(3)  Wholly  or  partly  suspend  or 
terminate  the  icurrent  award. 

(4)  Withhold  further  awards  for  the 
project  or  program. 

(5)  Take  other  remedies  that  may  be 
legally  available. 

(b)  Hearings  and  appeals.  In  taking  an 
enforcement  action,  the  Department  will 
provide  the  recipient  an  opportunity  for 
hearing,  apfieal,  or  other  administrative 
proceeding  to  which  the  recipient  is 
entitled  under  any  statute  or  regulation 
applicable  to  the  action  involved. 

(c)  Effects  of  suspension  and 
termination.  Costs  of  a  recipient 
resulting  from  obligations  incurred  by 
the  recipient  during  a  suspension  or 
after  termination  of  an  award  are  not 
allowable  unless  the  Department 
expressly  authorizes  them  in  the  notice 
of  suspension  or  termination  or 
subsequently.  Other  recipient  costs 
during  suspension  or  after  termination 
which  are  necessary  and  not  reasonably 
avoidable  are  allowable  if  paragraphs  (tf 
(1)  and  (2)  of  this  section  apply. 

(1)  The  costs  result  from  oi>ligations 
which  were  prop>erly  incurred  by  the 
recipient  before  the  effective  date  of 
susftension  or  termination,  are  not  in 
anticipation  of  it,  and  in  the  case  of  a 
termination,  are  noncancellable. 

(2)  The  costs  would  be  allowable  if 
the  award  were  not  suspended  or 
expired  normally  at  the  end  of  the 
funding  period  in  which  the  termination 
takes  effect. 


^ 


(d)  Relationship  to  debarment  and 
suspension.  The  enforcement  remedies 
identified  in  this  section,  including 
suspension  and  termination,  do  not 
preclude  a  recipient  bom  being  subject 
to  debarment  and  suspension  imder 
Exec.  Order  No.  12549  and  12689  and 
DOS  implementing  regulations  (see 
S  70.13). 

Subpart  D—Aflar-ttw-Award 
Raqulramanta 

170.70   Purpoaa. 

SectioDs  70.71  through  70.73  contain 
closeout  procedures  and  other 
prooeduies  for  subsequent 
disallowances  and  adjustments. 

f7a7l    Cloaaoutprooaduraa. 

(a)  Recipients  must  submit,  within  90 
calendar  oays  after  the  date  of 
completion  of  &e  avrard,  all  financial, 
perfbnnance,  and  other  reports  as 
required  by  the  terms  and  conditions  of 
the  award.  The  Department  may 
approve  extensions  when  requested  in 
writing  by  the  recipient 

(b)  Unless  the  Department  authorizes 
an  extension,  a  recipient  must  liquidate 
all  obUgaticms  incurred  imder  the  award 
not  later  Xhua  ninety  calendar  days  after 
the  funding  period  m  the  date  of 
completion  as  specified  in  the  terms  and 
conditions  nf  the  award  or  in  agency 
impleitienting  instructions. 

(c)  The  Departmoit  will  make  prompt 
pajrments  to  a  recipient  for  allowable 
reimbursable  costs  under  the  award 
being  closed  out. 

(d)  The  recipient  must  promptly 
refund  any  balances  of  unobligated  cash 
that  the  Department  has  advanced  or 
paid  and  that  is  not  authorized  to  be 
retained  by  the  recipient  for  use  in  other 
projects.  0MB  Circular  A-129  governs 
unretumed  amounts  that  become 
delinquoit  debts. 

(e)  When  authonzed  by  the  terms  and 
conditions  of  the  award,  the  Department 
will  make  a  settlement  for  any  upward 
or  downward  adjustments  to  the  Federal 
share  of  costs  after  closeout  reports  are 
received. 

(f)  The  recipient  must  account  for  any 
real  and  personal  property  acquired 
with  Federal  funds  or  received  from  the 
Federal  Government  in  accordance  with 
§§  70.31  through  70.37. 

(g)  In  the  event  a  final  audit  has  not 
been  performed  prior  to  the  closeout  of 
an  award,  the  Department  retains  the 
right  to  recover  an  appropriate  amount 
after  fully  considering  the 
recommendations  on  disallowed  costs 
resulting  from  the  final  audit 


170.72    Subaaquent  ac^uatmenla  and 
continuing  iveponaiblMiea. 

(a)  The  closeout  of  an  award  does  not 
affect  any  of  the  following. 

(1)  The  right  of  the  Department  to 
disallow  costs  and  recover  funds  on  the 
basis  of  a  later  audit  or  other  reviewt. 

(2)  The  obligation  of  the  recipient  to 
return  any  funds  due  as  a  result  of  later 
refunds,  corrections,  or  other 
transactions. 

(3)  Audit  requirements  in  §  70.26. 

(4)  Property  management 
requirements  in  §§  70.31  through  70.37. 

(5)  Records  retention  as  required  in 
§70.53. 

(b)  After  closeout  of  an  award,  a 
relationship  created  under  an  aMrard 
may  be  modified  or  ended  in  v^ole  or 
in  part  with  the  consent  of  the 
Department  and  the  recipient,  provided 
the  responsibilities  of  the  recipient 
refarred  to  in  §  70.73(a),  including  those 
for  property  management  as  applicable, 
are  coxuidraed  and  provisicms  made  for 
continuing  responsibilities  of  the 
recipient,  as  appropriate. 

170.79   CoNacHon  of  amounti  dua. 

(a)  Any  funds  paid  to  a  recipient  in 
excess  of  the  amount  to  which  the 
recipient  is  finally  determined  to  be 
entitled  under  the  terms  and  conditions 
of  the  award  constitute  a  d^  to  the 
Federal  Government.  If  not  paid  within 
a  reasonable  period  after  the  demand  for 
payment  the  Department  may  reduce 
the  debt  by  paragraph  (a)  (1),  (2)  or  (3) 
of  this  section. 

(1)  Making  an  administrative  offset 
against  other  requests  for 
reimbursements. 

(2)  Withholding  advance  payments 
otherwise  due  to  the  recipient. 

(3)  Taking  other  action  permitted  by 
statute. 

(b)  Except  as  otherwise  provided  by 
law,  the  Department  may  charge  interest 
on  an  overdue  debt  in  accordance  with 
4  CFR  Chapter  n,  "Federal  Claims 
Collection  Standards." 

^pendix  A  taPart  70— Contract 
ProTisions 

All  contracts,  awarded  by  a  recipient 
including  small  purchases,  must  contain  the 
following  provisions  as  applicable: 

1.  Equal  Employment  Opportunity— All 
contracts  must  contain  a  provision  requiring 
compliance  with  Exec.  Order  No.  11246, 
"Equal  Employment  Opportunity,"  as 
amended  by  Exec.  Order  No.  11375, 
"Amending  Executive  Order  11246  Relating 
to  Equal  Employment  Opportunity,"  and  as 
supplemraited  by  regulations  at  41  CFR  part 
60,  "Office  of  Federal  Contract  Compliance 
Programs,  Equal  Employment  Opportunity, 
Department  of  Labor." 

2.  Copeland  "Anti-Kickback"  Act  (18 
U.S.C.  874  and  40  U.S.C.  276c)— Ml 


contracts  and  subawards  in  excess  of  S2000     • 
for  construction  or  repair  awarded  by 
recipients  and  subrecipients  must  include  a 
provision  for  compliance  with  the  Copeland 
"Anti-Kickback"  Act  (IS  U.S.C  874),  as 
supplemented  by  Department  of  Labor 
regulations  (29  CFR  part  3,  "Contractors  and 
Subcontractors  on  Public  Building  or  Public 
Work  Financed  in  Whole  or  in  Part  by  Loans 
or  Grants  from  the  United  States").  The  Act 
provides  that  each  contractor  or  subrecipient 
must  be  prohibited  from  inducing,  by  any 
means,  any  person  employed  in  the 
construction,  completion,  or  repaid  of  public 
work,  to  give  up  any  part  of  the 
compensation  to  which  he  Is  otherwise 
entitled.  The  recipient  must  report  all 
suspected  or  reported  violations  to  the 
Department 

3.  Davis-Bacon  Act,  as  amended  (40  V.S.C. 
276a  to  a-7) — When  required  by  Fedmal 
program  legislation,  all  construction 
contracts  awarded  by  the  recipients  and 
subrecipients  of  more  than  $2000  must 
include  a  provision  for  compliance  with  the 
Davis-Bacon  Act  (40  U.S.C  276a  to  8-7)  and 
as  supplemented  by  Department  of  Labor 
regulations  (29  CFR  part  5,  "Labor  Standards 
Provisions  Applicable  to  Contracts  Governing 
Federally  Financed  and  Assisted 
ConatructionV).  Under  this  Act,  contracton 
must  be  required  to  pay  wages  to  laborers 
and  mechanics  at  a  rate  not  less  than  the 
mlniminn  wages  Specified  in  a  wage 
determination  made  by  the  Secretary  of 
Labor.  In  addition,  contractors  are  required  to 
pay  wages  not  less  thaa  once  a  week.  The 
recipient  must  place  a  copy  of  the  current 
prevailing  wage  determination  issued  by  the 
Department  of  Labor  in  each  solicitation  and 
the  award  of  a  contract  must  be  conditioned 
upon  the  acceptance  of  the  wage 
determination.  The  recipient  must  report  all 
suspected  or  reported  violations  to  the 
Department. 

4.  Contract  Woik  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327-333)— Vthen 
applicable,  all  contracts  awarded  by 
recipients  in  excess  of  S2000  for  construction 
contracts  and  in  excess  of  $2500  for  other 
contracts  that  involve  the  employment  of 
mechanics  or  laborers  must  include  a 
provision  for  compliance  with  sections  102 
and  107  of  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C  327-333),  i 
supplemented  by  Department  of  Labm 
regulations  (29  CFR  pert  5).  Under  section 
102  of  the  Act,  each  contractor  is  required  to 
compute  the  wages  of  every  mechanic  and 
laborer  on  the  basis  of  a  standard  work  week 
of  forty  hours.  Work  in  excess  of  the  standard 
work  week  is  permissible  provided  that  the 
worker  is  compensated  at  a  rate  of  not  less 
than  one  and  one-half  times  the  basic  rate  of 
pay  for  all  hours  worked  in  excess  of  forty 
hours  in  the  work  week.  Section  107  of  the 
Act  is  applicable  to  construction  work  and 
provides  that  no  laborer  or  mechanic  shall  be 
required  to  work  in  surroundings  or  under 
working  conditions  which  are  unsanitary, 
hazardous  or  dangerous.  These  requirements 
do  not  apply  to  the  purchases  of  supplies  or 
materials  or  articles  ordinarily  available  on 
the  open  market,  or  contracts  for 
transportation  or  transmission  of  intelligence. 

5.  Rights  to  Inventions  Made  Under  a 
Contract  or  Agreement — Contracts  or 
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agreenients  for  the  performance  of 
experimental,  developmental,  or  researcBT 
work  must  provide  for  the  rights  of  the 
Federal  Government  and  the  recipient  in  any 
resulting  invention  in  accordance  with  37 
CFR  part  401,  "Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small  Business 
Firms  Under  Government  Grants,  Contracts 
and  Cooperative  Agreements,"  and  any 
implementing  regulations  issued  by  the  ° 
awarding  agency. 

6.  Oean  Air  Act  (42  U.S.C.  7401  et  seq.) 
and  the  Federal  Water  Pollution  Control  Act 
(33  U.S.C.  1251  et  seq.).  as  amended— 
Contracts  and  subawards  of  amounts  in 
excess  of  $100,000  must  contain  a  provision 
tha'i  requires  the  recipient  to  agree  to  comply 
with  all  applicable  standards,  orders  or 
regulations  issued  pursuant  to  the  Clean  Air 
Act  (42  U.S.C.  7401  et  seq.)  and  the  Federal 
Water  Pollution  Control  Act  as  amended  (33 
U.S.C  1251  et  seq.).  Violations  must  be 
reported  to  the  DOS  and  the  Regional  Office 
of  the  Environmental  Protection  Agency 
(EPA). 

7.  Byrd  Anti-Lobbying  Amendment  (31 
U.S.C.  1 552>— Contractors  who  apply  or  bid 
for  an  award  of  SI  00,000  or  more  must  file 
the  required  certification.  Each  tier  certifies 
to  the  tier  above  that  it  will  not  and  has  not 
used  Federal  appropriated  funds  to  pay  any 
person  or  organization  for  influendng  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  officer  or  employee  of  Congress,  or 
an  employee  of  a  Member  of  Congress  in 
connection  with  obtaining  any  Federal 
contract,  grant  or  any  other  award  covered  by 
31  U.S.C.  1352.  Each  tier  must  also  disclose 
any  lobbying  with  non-Federal  funds  that 
takes  place  in  connection  with  obtaining  any 
Federal  award.  Such  disclosures  are 
forwarded  from  tier  to  tier  up  to  the 
recipient. 

8.  Debannent  and  Suspension  (Exec.  Order 
No.  12549  and  12689}— No  contract  shall  be 
made  to  parties  listed  on  the  General  Services 
Administration's  List  of  Parties  Excluded 
from  Federal  Procurement  or 
Nonprocurement  Programs  in  accordance 
with  Exec.  Order  No.  12549  and  12689, 
"Debarment  and  Suspension."  This  list  . 
contains  the  names  of  parties  debarred, 
suspended,  or  otherwise  excluded  by 
agencies,  and  contractors  declared  ineligible 
under  statutory  or  regulatory  authority  other 
than  Exec.  Orde>No.  12549.  Contractors  with 
awards  that  exceed  the  small  purchase 
threshold  must  provide  the  required 
certification  n^ordlng  its  exclusion  status 
and  that  of  its  principal  employees. 

Dated:  July  18, 1995. 
Janet  Reno, 
Attorney  General. 
(FR  Doc  95-18157  Filed  7-25-95;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  36 
RIN  2900-AQ14 . 

Loan  Guaranty:  Implementation  of 
PutMc  t.aw8  102-547, 103-66, 103-78, 
103-325.  IOa-053,  and  103-446 

AGENCY:  Veterans  Benefits 

Administration,  Department  of  Veterans 

Affairs. 

ACTION:  Final  rule. 

SUMMARY:  This  doounent  amends  the 

Department  of  Veterans  Affairs  (VA) 
loan  guaranty  regulations  to  implement 
certain  provisioiis  of  various  ptiblic 
laws.  VA  is  amending  its  regulations  to 
provide  for  loans  to  Reservists  and 
members  of  the  National  Guard,  loans 
with  nega|iated  interest  rates,  adjustable 
rate  mortgages,  restoration  of 
entitlement  in  certain  cases,  energy 
efficient  mortgages,  and  flood  zone 
determination  fees.  VA  is  also  amending 
its  regulations  in  the  areas  of 
manufactured  housing  certifications, 
certain  interest  rate  reduction 
refmancing  loans,  and  conveyance  of 
properties  notwithstanding  overbids.  In 
addition,  the  regulations  are  amended  to 
reflect  a  reduced  funding  fee  for  interest 
rate  reduction  refinancing  loans  and  an 
increase  in  the  maximum  guaranty 
amoimt.  These  changes  increase  the 
types  of  loans  available  to  veterans  and 
the  categories  of  veterans  eligible  for  VA 
home  loans. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  Augtist  25, 1^5. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judith  Caden,  Assistant  Director  for 
Loan  Policy  (264KtoanGuaraxity 
Service,  Veterans  Benefits        ^s 
Administration,  Department  of  VetOTaps 
Affairs,  Washington.  DC  20420,  (202)  \ 
273-7368. 

SUPPLEMENTARY  INFORMATION:  On 
February  24,  1994,  VA  published  in  the 
Federal  Re^er  (59  FR  8881)  proposed 
regulatory  amendments  implementing 
PubUc  Laws  102-547, 103-66,  and  103- 
78.  The  proposed  amendments  were 
pubUshed  to  change:  [1]  38  CFR 
36.4312,  to  add  a  funding  fee  structiue 
for  loans  to  members  of  the  Selected 
Reserves;  [2]  §§  36.4212  and  36.4311,  to 
ellow  VA  guaranteed  loans  to  bear 
interest  at  rates  agreed  upon  by  the 
veteran  and  the  lender;  [3]  §§  36.4212(b) 
and  36.4311(b).  to  provide  that  discount 
points  cannot  be  Hnanced,  except  for 
interest  rate  reduction  refinancing  loans; 
[4]  §§  36.4212  and  36.4311,  to  provide 
for  VA  guaranteed  loans  with  adjustable 
interest  rates;  [5]  §§  36.4302  and 


36.4336,  to  provide  for  energy  efficient 
mortgages;  (6)  §§36.4232,  36.4254,  and 
36.4312,  to  reduce  the  funding  fee  for 
interest  rate  reduction  refinancing  loans 
to  0.50  percent  of  the  total  loan  amoimt; 
[7]  §  36.4312,  to  increase  the  fimding  fee 
on  most  guaranteed  loans  and  for  the 
second  and  subsequent  use  of  the  loan 
guaranty  benefit,  except  for  interest  rate 
reduction  refinancing  loans;  and  |8] 
§§36.4223  and  36.4302,  to  revise  the 
guaranty  percentage  for  certain  interest 
rate  reduction  refinancing  loans.  Please 
refer  to  the  February  24, 1994,  Federal 
Register  for  a  complete  discussion  of  the 
proposed  amendments.  This  document 
adopts  the  regulatory  amendments  as 
originally  proposed,  except  for  a 
technical  change  discussed  below, 
revisions  of  authority  citations, 
amendments  reflecting  statutory 
changes  made  by  Public  Laws  103-325, 
103-353,  and  103-446,  and  non- 
substantive changes. 

VA  received  thJee  comments  on  the 
proposed  amendments.  Two 
commenters  noted  that  the  veteran  is 
permitted  to  finance  discoimt  points  on 
interest  rat^  reduction  refinancing  loans, 
and  suggested  that  the  veteran  be 
allowed  to  finance  discoimt  points  on 
purchase  loans  as  well.  This  suggestion 
cannot  be  adopted  because  the  financing 
of  discount  points  on  purchase  loans  is 
prohibited  by  statute;  see  38  U.S.C. 
3703(c).  •      • 

A  third  commenter  supported  tKe 
amendments  which  allow  VA  to 
guarantee  a  loan  above  the  reasonable 
value  of  the  property  for  the  purpose  of 
adding  energy  efficient  improvements  to 
the  home.  This  commenter 
recommended  that  language  be  added  to 
the  regulations  requiring  "that  financed 
energy  improvements  meet  efficiency 
standards  that  exceed,  by  some  pre- 
determined level,  those  otherwise 
applicable  in  the  jurisdiction." 

We  do  not  believe  it  would  be 
appropriate  to  require  si>ecific  standards 
for  energy  efficient  improvements.  Local 
variatitms  in  cUmate,  energy  sources 
and  energy  efficiency  requirements 
would  maike  it  difficult  to  implement 
and  monitor  the  use  of  such  standards. 
Furthermore,  standards  for  energy 
efficient  improvements  could  be 
perceived  by  program  participants  as 
unnecessarily  complicating  the  lending 
process  and  have  an  adverse  impact  on 
this  area  of  VA's  home  loan  program. 

This  commenter  also  suggested  that 
prior  to  the  closing  of  a  VA  guaranteed 
loan  the  purchaser  be  required  to  obtain 
an  energy  audit  which  would  provide 
an  estimate  of  home  energy 
consumption  and  information  about 
potential  cost-effective  improvements  to 
reduce  that  consumption.  VA  is 


opposed  to  a  mandatory  energy  audit 
At  this  time,  it  is  luoertain  iraether 
reUable  energy  audits  can  be  obtained 
by  home  purchasers  in  all  parts  of  the 
coimtry  for  an  affordable  cost. 
Furthermore,  the  requirement  could  be 
perceived  by  program  participants  as 
unnecessarily  complicating  the  lending 
process  and  increasing  the  cost  of 
homeownership.  However,  the 
Certificate  of  Reasonable  Value  (VA 
Form  26-1843)  or  the  lender's  Notice  of 
Value  i^  issued  for  each  property  to  be 
purchased  with  a  VA  guaranteed  loan. 
These  notices  do  recommend  that  the 
veteran  purchaser  obtain  such  an  audit. 

A  technical  diange  is  beiug  made  to 
38  CFR  36.4212(f)(2)  and  36.4311(d)(2) 
by  adding  a  new  sentence  to  each.  The 
proposed  regulations  failed  to  specify 
what  would  be  the  effective  date  of  the 
new  interest  rate  on  an  adjustable  rate 
mortgage.  The  additional  sentence 
provides  that  when  the  rate  is  adjusted, 
the  new  rate  will  become  effective  the 
first  day  of  the  month  following  the 
adjustment  date;  the  corresponding 
change  in  the  monthly  puayment  of 
principal  and  interest  will  occur  one 
month  later,  because  interest  is 
collected  in  arrears.  These  changes 
reflect  standard  practice  in  the  industry. 

Tliis  final  rule  also  contains  new 
provisions  to  incorporate  changes  made 
by  Public  Laws  103-325, 103-353  and 
103-446. 

First,  38  CFR  36.4203(a)  and  36.4302 
are  amended  to  reflect  the  change  by 
Public  Law  103-446  to  38  U.S.C.  3702 
to  permit  a  veteran's  home  or 
manufactured  home  loan  entitlement  to 
be  restored,  on  a  one-time  basis,  if  the 
veteran  has  repaid  the  prior  VA  loan  in 
full,  but  has  not  disposed  of  the 
property  securing  that  loan.  After  one 
such  restoration,  any  future  restoration 
of  that  entitlement  will  require  the 
veteran  to  have  disposed  of  all  property 
previously  financed  with  a  VA  loan 
using  that  entitlement. 

The  manufactured  home  warranty 
requirements  of  §  36.4231(b)  are 
amended  to  reflect  the  provisions  of 
Public  Law  103-446  abolishing  the 
requirement  for  VA  inspections  of  the 
manufacturing  pnx^ess  and  onsite 
inspections  of  manufactured  homes  sold 
to  veterans.  Also,  as  required  by  Public 
Law  103—446,  the  provisions  of 
§  36.4231(b)  are  amended  to  provide    . 
that  any  manufactured  home  properly 
displaying  a  certificate  of  conformity 
with  all  applicable  Federal 
manufactured  home  construction  and 
safety  standards  is  eligible  for  VA 
financing. 

Public  Law  103-353  increased  the 
maximum  guaranty  amount  on  loans 
greater  than  $144,000  fiY>m  $46,000  to 


$50,750.  This  final  rule  accordingly 
amends  38  CFR  36.4302(a)  and  (d)  to 
incorporate  the  increased  guaranty 
amount  for  VA  loans  over  $144,000. 

38  CFR  36.4306a(a)  is  amended  to 
incorporate  the  changes  made  by  Public 
Law  103-^46  with  regard  to  energy 
efficient  improvem«it  costs  to  be 
included  in  interest  rate  reduction 
refinancing  loans  (IRRRLs).  Under  the 
provisions  of  the  new  law,  IRRRLs  may 
now  include  additional  fimds  for  energy 
efficient  improvements. 

This  final  rule  also  adds  new 
provisions  at  the  end  of  §§  36.4212(a) 
and  36.4311(a).  Public  Law  103-446 
amended  38  U.S.C  3710(e)  to  provide 
that,  for  an  adjustable  rate  mortgage 
being  refinanced  under  38  U.S.C. 
3710(a)(8).  (a)(9)(B)(i),  or  (a)(ll)  by  a 
fixed  rate  mortgage,  the  interest  rate  on 
the  new  loan  may  be  higher  than  the 
current  rate  on  the  adjustable  rate  loan. 
The  new  language  merely  reflects  the 
statutory  change. 

This  document  amends  38  CFR 
36.4320(a)(l)(ii)(B)  to  conform  with  new 
statutory  language  regarding  the 
conveyance  of  property.  Public  Law 
103-446  amended  38  U.S.C  3732(c)(7) 
to  provide  that  VA  may  now  accept 
conveyance  of  property  securing  a 
guaranteed  loan  fit>m  die  loan  holder 
notwithstanding  the  holder's  overbid  at 
the  hquidation  sale.  This  was 
previously  allowed  only  where  State 
law  requirements  resulted  in  an  overbid. 
This  change  extends  to  all  overbids, 
including  those  caused  by  lender  or 
attorney  error. 

Finally,  the  National  Flood  Insurance 
Reform  Act  of  1994,  titie  V  of  PubUc 
Law  103-325,  permits  lenders  to  charge 
borrowers  a  reasonable  fee  for  certain 
costs  of  determining  whether  the  home 
or  manufactured  home  is  located  in  an 
area  having  special  flood  hazards.  38 
CFR  36.4232,  36.4254,  and  36.4312  are 
amended  accordingly. 

The  Secretary  hereby  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility- 
Act,  5  U.S.C.  601-612.  The  final  rule 
essentially  restates  statutory  provisions 
and  reflects  statutory  requirements. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  final  rule  is  exempt  from  the  initial 
and  final  regulatory  flexibility  analysis 
jequirements  of  §§  603  and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  numbers  are  64.114 
and  64.119. 

List  of  Sub)ects  in  38  CFR  Part  36 

Condominiums,  Handicapped, 
Housing  Loan  programs — housing  and 


community  development.  Manufactured 
homes,  Veterans. 

Approved:  July  17, 1995. 
Jflaae  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  Part  36  is  amended  as 
set  forth  below. 

PART  36— LOAN  GUARANTY 

1.  The  authority  citation  for  part  36, 
§§  36.4201  through  36.4287  is  revised  to 
read  as  follows: 

Authority:  Sections  36.4201  throu^ 
36.4287  issued  under  38  U.S.C  501,  3701- 
3704,  3707,  3710-3714,  3719,  3720,  3729. 
unless  otherwise  noted. 

2.  Section  36.4203  is  amended  by 
revising  the  remainder  of  paragraphs 
(a)(2)  and  (a)(3  and  adding  new 
paragraph  (a)(4)  to  read  as  follows: 

§38.4203    EilgRMIIty  of  the  vetMan^ 
manulactufed  home  loan  benefit  under  38 
U.S.C.  3712. 

(a)*  '  * 

(2)(i)  The  loan  has  been  repaid  in  full 
or  the  Secretary  has  been  released  fiom 
liability  as  to  the  loan,  or  if  the 
Secretary  has  suffered  a  loss  on  said 
loan,  such  loss  has  been  paid  in  full;  or 

(ii)  A  veteran-transferee  has  agreed  to 
assume  the  outstanding  balance  on  the 
loan  and  consented  to  the  use  of  his  or 
her  entitlement  to  the  extent  the 
entitlement  of  the  veteran-transferor  had 
been  used  originally,  and  the  veteran- 
transferee  otherwise  meets  the 
requirements  of  38  U.S.C  chapter  37. 

(3)  In  a  case  in  which  the  veteran  still 
owns  a  property  purchased  with  a  VA- 
guaranteed  loan,  the  Secretary  may,  one 
time  only,  restore  entitlement  if: 

(i)  The  loan  has  been  repaid  in  full, 
or,  if  the  Secretary  has  suffered  a  loss  on ' 
the  loan,  the  loss  has  been  paid  in  full; 
or 

(ii)  The  Secretary  has  been  released 
from  liability  as  to  the  loan  and,  if  the 
Secretary  has  suffered  a  loss  on  the  loan, 
the  loss  nas  been  paid  in  full. 

(4)  The  Secretary  may,  in  any  case 
involving  circumstances  deemed 
appropriate,  waive  either  or  both  of  the 
requirements  set  forth  in  paragraphs 
(a)(1)  and  (a)(2)(i)  of  this  section. 

(Authority:  38  U.S.C.  3702,  3712) 

3.  Section  36.4212  is  revised  to  read 
as  follows: 

§  36.421 2    Interest  rates  and  lata  charges, 
(a)  In  guaranteeing  or  insuring  loans 
under  38  U.S.C.  chapter  37,  the 
Secretary  may  elect  to  require  that  such 
loans  either  bear  interest  at  a  rate  that 
is  agreed  upon  by  the  veteran  and  the 
lender,  or  bear  interest  at  a  rate  not  in 
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excess  of  a  rate  established  by  the 
Secretary.  The  Secretary  may,  fixun  time 
to  time,  change  that  election  by 
publishing  a  notice  in  the  Fedoral 
Register.  Provided,  however,  that  the 
interest  rate  of  a  loan  for  the  purpose  of 
an  interest  rate  reduction  under  38 
U.S.C  3712(a)(1)(F)  must  be  less  than 
the  interest  rate  of  the  VA  loan  being 
refinanced.  This  paragraph  (a)  does  not 
apply  in  the  case  of  an  adjustable  rate 
mortgage  being  refinanced  with  a  fixed 
rate  loan. 

(Authority:  38  U.S.C  3703.  3712) 

(b)  For  loans  bearing  an  interest  rate 
agreed  upon  by  the  veteran  and  the 
lender,  the  veteran  may  pay  reasonable 
discount  points  in  connection  with  the 
loan.  The  discount  points  may  not  be 
included  in  the  loan  amount,  except  for 
interest  rate  reduction  refinancing  loans 
under  38  U.S.C.  3712(a)(1)(F). 

(Authority:  38  U.S.C  3703,  3712) 

(c)  The  rate  of  interest  in  instruments 
seciuing  the  indebtedness  for  all  loans 
may  be  expressed  in  terms  of  add-on  or 
discount. 

(Authority:  38  U.S.C  3710,  3712) 

(d)  Interest  in  excess  of  the  rate 
reported  by  the  lender  when  requesting 
evidence  of  guaranty  or  insiuance  shall 
not  be  payable  on  any  advance,  or  in  the 
event  of  any  delinquency  or  default; 
Provided,  that  a  late  charge  not  in  excess 
of  an  amount  equal  to  4  percent  of  any 
installment  paid  more  than  15  days  after 
due  date  shall  not  be  considered  a 
violation  of  this  limitation. 

(Authority:  38  U.S.C  3712) 

(e)  Adjustable  rate  mortgage  loans 
which  comply  with  the  requirements  of 
this  paragraph  are  eligible  for  guaranW. 

(1)  Interest  rate  index.  Changes  in  the 
interest  rate  charged  on  an  adjustable 
rate  mortgage  must  correspond  to 
changes  in  the  weekly  average  yield  on 
one  year  (52  week)  Treasury  bills 
adjusted  to  a  constant  maturity.  Yields 
on  one  year  Treasury  bills  at  "constant 
matiuity"  are  interpolated  by  the  United 
States  Treasury  from  the  daily  yield 
cluve.  This  ciuve,  which  relates  the 
yield  on  the  security  to  its  time  to 
matiuity,  is  based  on  the  closing  market 
bid  yields  on  actively  traded  one  year 
Treasury  bills  in  the  over-the-counter 
market.  The  weekly  average  one  year 
constant  maturity  Treasury  bill  yields 
are  published  by  the  Federal  Reserve 
Board  of  the  Federal  Reserve  System. 
The  Federal  Reserve  Statistical  Release 
Report  H.15  (519)  is  released  each 
Monday.  These  one  year  constant 
maturity  Treasury  bill  yields  are  also 
published  monthly  in  the  Federal 
Reserve  Bidletin,  published  by  the 


Federal  Reserve  Board  of  the  Federal 
Reserve  System,  as  well  as  quarterly  in 
the  Treasury  Bidletin,  published  by  the 
Department  of  the  Treasury. 

(2)  Frequency  of  interest  rate  changes. 
Interest  rate  adjustments  must  occur  on 
an  annual  basis,  except  that  the  first 
adjustment  may  occur  not  sooner  than 
12  months  nor  later  than  18  months 
from  the  date  of  the  borrower's  first 
mortgage  payment.  The  adjusted  rate 
will  become  effective  the  first  day  of  the 
month  following  the  adjustment  date; 
the  first  monthly  payment  at  the  new 
rate  will  be  due  on  the  first  day  of  the 
following  month.  To  set  the  new  interest 
rate,  the  lender  will  determine  the 
change  between  the  initial  (i.e.,  base) 
index  figiue  and  the  cturent  index 
figiue.  Tne  initial  index  figure  shall  be 
the  most  recent  figure  available  before 
the  date  of  mortgage  loan  origination. 
The  ciurent  index  figure  shall  be  the 
most  recent  index  figure  available  30 
days  before  the  date  of  each  interest  rate 
adjustment. 

(3)  Method  of  rate  changes.  Interest 
rate  changes  may  only  be  implemented 
through  adjustments  to  the  borrower's 
monthly  payments. 

(4)  Initial  rate  and  magnitude  of 
changes.  The  initial  contract  interest 
rate  of  an  adjustable  rate  mortgage  shall 
be  agreed  upon  by  the  lender  and  the 
veteran.  The  rate  roust  be  reflective  of 
adjustable  rate  lending.  Annual 
adjustments  in  the  interest  rate  shall  be 
set  at  a  certain  spread  or  margin  over  the 
interest  rate  index  prescribed  in 
paragraph  (e)(1)  of  this  section.  Except 
for  the  initial  rate,  this  margin  shall 
remain  constant  over  the  Ufe  of  the  loan. 
Annual  adjustments  to  the  contract 
interest  rate  shall  correspond  to  annual 
changes  in  the  interest  rate  index, 
subject  to  the  following  conditions  and 
limitations: 

(i)  No  single  adjustment  to  the  interest 
rate  may  result  in  a  change  in  either 
direction  of  more  than  one  percentage 
point  fitim  the  interest  rate  in  effect  for 
the  period  immediately  preceding  that 
adjustment.  Index  changes  in  excess  of 
one  percentage  point  may  not  be  carried 
over  for  inclusion  in  an  adjustment  in 
a  subsequent  year.  Adjustments  in  the 
effective  rate  of  interest  over  the  entire 
term  of  the  mortgage  may  not  result  in 
a  change  in  either  direction  of  more 
than  five  percentage  points  from  the 
initial  contract  interest  rate. 

(ii)  At  each  adjustment  date,  changes 
in  the  index  interest  rate,  whether 
increases  or  decreases,  must  be 
translated  into  the  adjusted  mortgage 
interest  rate,  rounded  to  the  nearest  one- 
eighth  of  one  percent,  up  or  down.  For 
example,  if  the  margin  is  2  percent  and 
the  new  index  figure  is  6.06  percent,  the 


adjusted  mortgage  interest  rate  will  be  8 
percent.  If  the  margin  is  2  percent  and 
the  new  index  figure  is  6.07  percent,  the 
adjusted  mortgage  interest  rate  will  be 
8V%  percent. 

(5)  Pre-Ioan  disclosure.  The  lender 
shall  explain  fully  and  in  writing  to  the 
borrower,  no  later  than  on  the  date  upon 
which  the  lender  provides  the 
prospective  borrower  with  a  loan 
application,  the  nature  of  the  obligation 
taken.  The  borrower  shall  certify  in 
writing  that  he  or  she  fully  understands 
the  obligation  and  a  copy  of  the  signed 
certification  shall  be  placed  in  the  loan 
folder  and  included  in  the  loan 
submission  to  VA.  Such  lender 
disclosure  must  include  the  following 
items: 

(i)  The  fact  that  the  mortgage  interest 
rate  may  change,  and  an  explanation  of 
how  changes  correspond  to  changes  in 
the  interest  rate  index; 

(ii)  Identification  of  the  interest  rate 
index,  its  source  of  publication  and 
availability; 

(iii)  The  frequency  (i.e.,  annually) 
with  which  interest  rate  levels  and 
monthly  payments  will  be  adjusted,  and 
the  length  of  the  interval  that  will 
precede  the  initial  adjustment;  and 

(iv)  A  hypothetical  monthly  payment 
schedule  that  displays  the  maximum 
potential  increases  in  monthly 
payments  to  the  borrower  over  the  first 
five  years  of  the  mortgage,  subject  to  the 
provisions  of  the  mortgage  instrument. 

(6)  Annual  disclosure.  At  least  25 
days  before  any  adjustment  to  a 
borrower's  monthly  payment  may  occtir, 
the  lender  must  provide  a  notice  to  the 
borrower  which  sets  forth  the  date  of  the 
notice,  the  effective  date  of  the  change, 
the  old  interest  rate,  the  new  interest 
rate,  the  new  monthly  payment  amount, 
the  current  index  and  the  date  it  was 
published,  and  a  description  of  how  the 
payment  adjustment  was  calculated.  A 
copy  of  the  annual  disclosure  shall  be 
made  a  part  of  the  lender's  permanent 
record  on  the  loan. 

(Authority:  38  U.S.C.  3707,  3712) 

4.  Section  36.4223  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

§  36.4223    Interest  rate  reduction 
refinancing  loan. 

(a)*  •  * 

(4)  The  dollar  amoimt  of  the  guaranty 
of  the  38  U.S.C.  3712(a)(1)(F)  loan  may 
not  exceed  the  greater  of  the  original 
guaranty  amount  of  the  loan  being 
refinanced,  or  25  percent  of  the  loan; 
and 

(Authority:  38  U.S.C.  3703,  3712) 

•         •         •         •         • 


5.  Section  36.4231  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$36.4231    Warranty  requirements. 

*  •        •        •        • 

(b)  Any  manufactured  housing  unit 
properly  displajring  a  certification  of 
conformity  to  all  applicable  Federal 
manufactured  home  construction  and 
safety  standards  pursuant  to  42  U.S.C. 
5415  shall  be  acceptable  as  security  for 
a  VA  guaranteed  loan. 

(Authority:  38  U.S.C.  3712) 

*  •         *         *         • 

6.  In  §  36.4232,  paragraph  (a)(2)  is 
amended  by  removing  the  period  at  the 
end  thereof  and  by  adding  in  its  place 
a  semi-colon;  paragraphs  (a)(5)  and 
(a)(6)  are  amended  by  removing  ",  and" 
and  by  adding  to  each  paragraph  at  the 
end  thereof  a  semi-colon;  and  paragraph 
(a)(7)  is  amended  by  removing  the 
period  at  the  end  thereof  and  adding  in 
its  place  ";  and".  Section  36.4232  is  also 
amended  by  adding  a  new  paragraph 
(a)(8)  and  by  revising  paragraph  {e)(l), 
to  read  as  follows: 

§  36.4232    Allowable  fees  and  charges; 
manufactured  home  unit 

(a)»  *  * 

(8)  The  actual  amount  charged  for 
Hood  zone  determinations,  including  a 
charge  for  a  life-of-the-loan  flood  zone 
determination  service  purchased  at  the 
time  of  loan  origination,  if  made  by  a 
third  party  who  guarantees  the  acciuacy 
of  the  determination.  A  fee  may  not  be 
charged  for  a  flood  zone  determination 
made  by  a  Department  of  Veterans 
A^airs  appraiser  or  for  the  lender's  own 
determination. 

(Authority:  38  U.S.C.  3712;  42  U.S.C  4001 
note,  4012a) 

*  •         •         ■         • 

(e)(1)  Subject  to  the  limitations  set  out 
in  paragraph  (e)(4)  of  this  section,  a  fee 
must  be  paid  to  the  Secretary.  A  fee  of 
1  percent  of  the  total  amoimt  must  be 
paid  in  a  manner  prescribed  by  the 
Secretary  before  a  manufactured  home 
^unit  loan  will  be  eligible  for  guaranty. 
Provided,  however,  that  the  fee  shall  be 
0.50  percent  of  the  total  loan  amount  for 
interest  rate  reduction  refinancing  loans 
guaranteed  under  38  U.S.C. 
3712(a)(1)(F).  All  or  part  of  tiie  fee  may 
be  paid  in  cash  at  loan  closing  or  all  or 

[>art  of  the  fee  may  be  included  in  the 
oan  without  regard  to  the  reasonable 
value  of  the  property  or  the  computed 
maximum  loan  amount,  as  appropriate. 
In  computing  the  fee,  the  lender  shall 
disregard  any  amount  included  in  the 
loan  to  enable  the  borrower  to  pay  such 
fee.    1 1 

(Authority:  38  U.S.C.  372g(a)) 
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7.  Section  36.4254  is  amended  by 
redesignating  paragraph  (a)(7)  as 
paragraph  (a)(8);  and  is  further  amended 
by  adding  a  new.  paragraph  (a)(7),  by 
adding  an  authority  citation  following 
paragraph  (a)(8),  and  by  revising 
paragraph  (d)(1),  to  read  as  follows: 

$36.4254    Fees  and  charges. 

(a)*  *  * 

(7)  The  actual  amount  charged  for 
flood  zone  determinations,  including  a 
charge  for  a  life-of-the-loan  flood  zone 
determination  service  purchased  at  the 
time  of  loan  origination,  if  made  by  a 
third  party  who  guarantees  the  accuracy 
of  the  determination.  A  fee  may  not  be 
charged  for  a  flood  zone  determination 
made  by  a  Department  of  Veterans 
Affairs  appraiser  or  for  the  lender's  own 
determination,  and 

(8)*   *  • 

(Authority:  38  U.S.C.  3712;  42  U.S.C  4001 
note,  4012a) 

*  •         •         *         • 

(d)(1)  Notwithstanding  the  provisions 
of  paragraph  (c)  of  this  section  and 
subject  to  the  limitations  set  out  in 
paragraphs  (d)(4)  and  (d)(5)  of  this 
section,  a  tee  must  be  pwid  to  the 
Secretary.  A  fee  of  1  percent  of  the  total 
loan  amoimt  must  be  paid  to  the 
Secretary  before  a  combination 
manufactured  home  and  lot  loan  (or  a 
loan  to  purchase  a  lot  upon  which  a 
manufactured  home  owned  by  the 
veteran  will  be  placed)  will  be  eligible 
for  guaranty.  Provided,  however,  that 
the  fee  shall  be  0.50  percent  of  the  total 
loan  amount  for  interest  rate  reduction 
refinancing  loans  guaranteed  under  38 
U.S.C  3712(a)(1)(F).  All  or  part  of  such 
fee  may  be  paid  in  cash  at  loan  closing 
or  all  or  part  of  the  fee  may  be  included 
in  the  loan  without  regard  to  the 
reasonable  value  of  the  property  or  the 
computed  maximum  loan  amount,  as 
appropriate.  In  computing  the  fee,  the 
lender  will  disregard  any  amount 
included  in  the  loan  to  enable  the 
borrower  to  pay  such  fee. 

(Authority:  38  U.S.C  3729(a)) 

•  •         *        •        * 

8.  The  authority  citation  for  part  36, 
§§  36.4300  through  36.4375  is  revised  to 
read  as  follows: 

Authority:  Sections  36.4300  through 
36.4375  issued  under  38  U.S.C  101,  501, 
3701-3704,  3710,  3712-3714,  3720,  3279, 
3732,  unless  otherwise  noted. 

9.  In  §  36.4302,  paragraphs  (c).  (d),  (e). 
(0,  (g),  (h),  (i)  and  (j)  are  redesignated  as 
paragraphs  (d).  (e),  (f),  (g),  (h),  (i),  (j)  and 
(I),  respectively;  and  §  36.4302  is  further 
amended  by  revising  paragraph  (a)(4), 
by  revising  paragraph  (b),  by  adding  a 
new  peragraph  (c),  by  revising  the 
newly  redesignated  paragraph  (e),  by 


revising  newly  redesignated  paragraphs 
(j)(2).  (j)(3).«hd  (j)(4),  and  by  adding  a 
new  paragraph  (k),  to  read  as  follows: 

$  36.4302    Computation  of  guaranties  or 
Insurance  credits. 

(a)*  *  • 

(4)  The  lesser  of  $50,750  or  25  percent 
of  the  original  principal  loan  amount 
where  the  loan  amount  exceeds 
$144,000  and  the  loan  is  for  the 
purchase  or  construction  of  a  home  or 
the  purchase  of  a  condominium  unit. 

(bj  With  respect  to  an  interest  rate 
reduction  refinancing  loan  guaranteed 
under  38  U.S.C.  3710(a)(8).  (a)(9)(B)(i), 
or  (a)(ll),  the  dollar  amount  of  guaranty 
may  not  exceed  the  greater  of  the 
original  guaranty  amount  of  the  loan 
being  refinanced,  or  25  percent  of  the 
refinancing  loan  amount. 

(Authority:  38  U.S.C  3703,  3710) 

(c)  With  respect  to  a  loan  for  an 
energy  efficient  mortgage  guaranteed 
under  38  U.S.C.  3710(d).  the  amount  of 
the  guaranty  shall  be  in  the  same 
proportion  as  would  have  been 
provided  if  the  energy  efficient 
improvements  were  not  added  to  the 
loan  amount,  and  there  shall  be  no 
additional  charge  to  the  veteran's 
entitlement  as  a  result  of  the  increased 
guaranty  amount. 

(Authority:  38  U.S.C  3703,  3710) 

•         •         •         •         • 

(e)  Subject  to  the  provisions  of 
§  36.4303(g),  the  following  formulas 
shall  govern  the  computation  of  the 
^  amount  of  the  guaranty  or  insurance 
entitlement  which  remains  available  to 
an  eligible  veteran  after  prior  use  of 
entitiement: 

(1)  If  a  veteran  previously  secured  a 
nonrealty  (business)  loan,  the  amount  of 
nonrealty  entitlement  used  is  doubled 
and  subtracted  from  $36,000.  The  sum 
remaining  is  the  amount  of  available 
entitlement  for  use,  except  that: 

(i)  Entitlement  may  be  increased  by 
up  to  $14,750  if  the  loan  amount 
exceeds  $144,000  and  the  loan  is  for 
purchase  or  construction  of  a  home  or 
purchase  of  a  condominium;  and 

(ii)  Entitiement  for  manufactiued 
home  loans  that  are  to  be  guaranteed 
under  38  U.S.C  3712  may  not  exceed 
$20,000. 

(2)  If  a  veteran  previously  secured  a 
realty  (home)  loan,  the  amount  of  realty 
(home)  loan  entitlement  used  is 
subtracted  from  $36,000.  The  sum 
remaining  is  the  amount  of  available 
entitlement  for  use,  except  that: 

(i)  Entitiement  may  be  increased  by 
up  to  $14,750  if  the  loan  amount 
exceeds  $144,000  and  the  loan  is  for 
purchase  or  construction  of  a  home  or 
purchase  of  a  condominium;  and 
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(ii)  Entitlement  for  manufactured 
home  loans  that  are  to  be  guaranteed 
under  38  U.S.C.  3712  may  not  exceed 
$20,000. 

(3)  If  a  veteran  previously  secured  a 
manufactured  home  loan  under  38 
U.S.C  3712,  the  amount  of  entitlement 
used  for  that  loan  is  subtracted  from 
$36,000.  The  sum  remaining  is  the 
amount  of  available  entitlement  for 
home  loans  and  the  siun  remaining  may 
be  increased  by  up  to  $14,750  if  the  loan 
amount  exceeds  $144,000  and  the  loan 
is  for  purchase  or  construction  of  a 
home  or  purchase  of  a  condominium. 
To  determine  the  amount  of  entitlement 
available  for  manufactured  home  loans 
processed  under  38  U.S.C.  3712,  the 
amount  of  entitlement  previously  used 
for  that  purpose  is  subtracted  from 
$20,000.  The  siun  remaining  is  the 
amount  of  available  entitlement  for  use 
for  manufactured  home  loan  purposes 
under  38  U.S.C.  3712. 

(Authority:  38  U.S.C.  3703,  3712) 

***** 

(2)(i)  The  loan  has  been  repaid  in  full 
or  the  Secretary  has  been  released  from 
liability  as  to  the  loan,  or  if  the 
Secretary  has  suffered  a  loss  on  said 
loan,  such  loss  has  been  paid  in  full;  or 

(ii)  A  veteran-transferee  has  agreed  to 
assiune  the  outstanding  balance  on  the 
loan  and  consented  to  the  use  of  his  or 
her  entitlement  to  the  extent  the 
entitlement  of  the  veteran-transferor  had 
been  used  originally:  or 

(3)  The  loan  has  been  repaid  in  full, 
and  the  loan  for  which  the  veteran  seeks 
to  use  entitlement  is  secured  by  the 
same  property  which  secured  the  fiilly 
repaid  loan;  or 

(4)  In  a  case  in  which  the  veteran  still 
owns  the  pro{>erty  purchased  with  a 
VA-guaranteed  loan,  the  Secretary  may, 
one  time  only,  restore  entitlement  used 
on  that  loan  if: 

(i)  the  loan  has  been  repaid  in  full  or, 
if  the  Secretary  has  suffered  a  loss  on 
the  loan,  the  loss  has  been  paid  in  full; 
or 

(ii)  the  Secretary  has  been  released 
from  liability  as  to  the  loan,  and,  if  the 
Secretary  has  suffered  a  loss  on  the  loan, 
the  loss  has  been  paid  in  full. 

(k)  The  Secretary  may,  in  any  case 
involving  circiunstances  deemed 
appropriate,  waive  either  or  both  of  the 
requirements  set  forth  in  paragraphs 
(j)(l)  and  (i)(2)(i)  of  this  section. 

(Authority:  38  U.S.C.  3702(b).  3710) 

•         •         •         *         • 

10.  In  §  36.4306a,  the  introductory 
text  of  paragraph  (a)  and  paragraph 
(a)(3)  are  revised,  to  read  as  follows: 


§  36.4306a    Interest  rate  reduction 
refinancing  loan. 

(a)  Pursuant  to  38  U.S.C.  3710(a)(8). 
(a)(9)(B)(i),  and  (a)(ll),  a  veteran  may 
refinance  an  existing  VA  guaranteed, 
insured,  or  direct  loan  to  reduce  the 
interest  rate  payable  on  the  existing  loan 
provided  the  following  requirements  are 
met: 

•  •        •        •        * 

(3)  The  amount  of  the  refinancing 
loan  may  not  exceed: 

(i)  An  amount  equal  to  the  sum  of  the 
balance  of  the  loan  being  refinanced  and 
such  closing  costs  as  authorized  by 
§  36.4312(d)  and  a  discount  not  to 
exceed  a  dollar  amount  determined  in 
accordance  with  §36.4312(d)(7){i);  or 

(ii)  In  the  case  of  a  loan  to  refmance 
an  existing  VA  guaranteed  or  direct  loan 
and  to  improve  the  dwelUng  seeming 
such  loan  through  energy  efficient 
improvements,  an  amount  equal  to  the 
sum  of  the  amount  referred  to  with 
respect  to  the  loan  under  paragraph 
(a)(3)(i)  of  this  section  and  the  amount 
authorized  by  §  36.4336(a)(4); 

(Authority:  38  U.S.C  3710(a)) 

•  *         •         •         * 

11.  Section  36.4311  is  revised  to  read 
as  follows: 

$36.4311    Interest  rates. 

(a)  In  guaranteeing  or  insuring  loans 
under  38  U.S.C.  chapter  37,  the 
Secretary  may  elect  to  require  that  such 
loans  eidier  bear  interest  at  a  rate  that 
is  agreed  upon  by  the  veteran  and  the 
lender,  or  bear  interest  at  a  rate  not  in 
excess  of  a  rate  established  by  the 
Secretary.  The  Secretary  may,  fit)m  time 
to  time,  change  that  election  by 
publishing  a  notice  in  the  Federal 
Register.  However,  the  interest  rate  of  a 
loan  for  the  purpose  of  an  interest  rate  - 
reduction  under  38  U.S.C.  3710(a)(8), 
(a)(g)(BMi),  or  (a)(ll)  must  be  less  than 
the  interest  rate  of  the  VA  loan  being 
refinanced.  This  paragraph  does  not 
apply  in  the  case  of  an  adjustable  rate 
mortgage  being  refinanced  under  38 
U.S.C.  3710(aM8).  (a)(9)(B)(i),  or  (a){ll) 
with  a  fixed  rate  loan. 

(Authority:  38  U.S.C  3703,  3710) 

(b)  For  loans  bearing  an  interest  rate 
agreed  upon  by  the  veteran  and  the 
lender,  the  veteran  may  pay  reasonable 
discount  points  in  connection  writh  the 
loan.  The  discount  points  may  not  be 
included  in  the  loan  amount,  except  for 
interest  rate  reduction  refinancing  loans 
under  38  U.S.C.  3710(a)(8),  (a)(9)(B)(i), 
and  (a)(ll).  For  loans  bearing  an  interest 
rate  agreed  upon  by  the  veteran  and  the 
lender,  the  provisions  of  §  36.4312(d)(6) 
and  (d)(7)  do  not  apply. 

(Authority:  38  U.S.C  3703,  3710) 


(c)  Interest  in  excess  of  the  rate 
reported  by  the  lender  when  requesting 
evidence  of  guaranty  or  insurance  shall 
not  be  payable  on  any  advance,  or  in  the 
event  of  any  delinquency  or  default: 
Provided,  that  a  late  charge  not  in  excess 
of  an  amount  equal  to  4  percent  on  any 
installment  paid  more  than  15  days  after 
due  date  shall  not  be  considered  a 
violation  of  this  limitation. 

(Authority:  38  U.S.C  3710) 

(d)  Adjustable  rate  mortgage  loans 
which  comply  with  the  requirements  of 
this  paragraph  (d)  are  eligible  for 
guaranty. 

(1)  Interest  rate  index.  Changes  in  the 
interest  rate  charged  on  an  adjustable 
rate  mortgage  must  correspond  to 
changes  in  the  weekly  average  yield  on 
one  year  (52  weeks)  Treasury  bills 
adjusted  to  a  constant  maturity.  Yields 
on  one  year  Treasury  bills  at  "constant 
mattuity"  are  interpolated  by  the  United 
States  Treasury  from  the  daily  yield 
curve.  This  curve,  which  relates  the 
yield  on  the  security  to  its  time  to 
maturity,  is  based  on  the  closing  market 
bid  yields  on  actively  traded  one  year 
Treasury  bills  in  the  over-the-counter 
market.  The  weekly  average  one  year 
constant  maturity  Treasury  bill  yields 
are  published  by  the  Federal  Reserve  - 
Board  of  the  Federal  Reserve  System. 
The  Federal  Reserve  Statistical  Release 
Report  H.  15  (519)  is  released  each 
Monday.  These  one  year  constant 
maturity  Treasiuy  bill  yields  are  also 
published  monthly  in  die  Federal 
Reserve  Bulletin,  published  by  the 
Federal  Reserve  Board  of  the  Federal 
Reserve  System,  as  well  as  quarterly  in 
the  Treasury  Bulletin,  published  by  the 
Department  of  the  Treasury. 

(2)  Frequency  of  interest  rate  changes. 
Interest  rate  adjustments  must  occur  on 
an  aimual  basis,  except  that  the  first 
adjustment  may  occur  no  sooner  than  12 
mcmths  nor  later  than  18  months  from 
the  date  of  the  borrower's  first  mortgage 
payment.  The  adjusted  rate  will  become 
effective  the  first  day  of  the  month 
following  the  adjustment  date;  the  first 
monthly  payment  at  the  new  rate  will  be 
due  on  the  first  day  of  the  following 
month.  To  set  the  new  interest  rate,  the 
lender  will  determine  the  change 
between  the  initial  (i.e.,  base)  index 
figure  and  the  ciurent  index  figure.  The 
initial  index  figure  shall  be  the  most 
recent  figure  available  before  the  date  of 
mortgage  loan  origination.  The  current 
index  figure  shall  be  the  most  recent 
index  figure  available  30  days  before  the 
date  of  each  interest  rate  adjustment. 

(3)  Method  of  rate  changes.  Interest 
rate  changes  may  only  be  implemented 
through  adjustments  to  the  borrower's 
monthly  payments. 


(4)  Initial  rate  and  magnitude  of 
changes.  The  initial  contract  interest 
rate  of  an  adjustable  rate  mortgage  shall 
be  agreed  upon  by  the  lender  and  the 
veteran.  The  rate  must  be  reflective  of 
adjustable  rate  lending.  Annual 
adjustments  in  the  interest  rate  shall  be 
set  at  a  certain  spread  or  margin  over  the 
interest  rate  index  prescribed  in 
paragraph  (d)(1)  of  this  section.  Except 
for  the  initial  rate,  this  margin  shall 
remain  constant  over  the  life  of  the  loan. 
ArmuaJ  adjustments  to  the  contract 
interest  rate  shall  correspond  to  annual 
changes  in  the  interest  rate  index, 
subject  to  the  following  conditions  and 
limitations: 

(i)  No  single  adjustment  to  the  interest 
rate  may  result  in  a  change  in  either 
direction  of  more  than  one  percentage 
point  from  the  interest  rate  in  effect  for 
the  period  immediately  preceding  that 
adjustment.  Index  changes  in  excess  of 
one  percentage  point  may  not  be  carried 
over  for  inclusion  in  ah  adjustment  in 
a  subsequent  year.  Adjustments  in  the 
effective  rate  of  interest  over  the  entire 
term  of  the  mortgage  may  not  result  in 
a  change  in  either  direction  of  more 
than  five  percentage  points  irom  the 
initial  contract  interest  rate. 

(ii)  At  each  adjustment  date,  changes 
in  the  index  interest  rate,  whether 
increases  or  decreases,  must  be 
translated  into  the  adjusted  mortgage 
interest  rate,  rounded  to  the  nearest  one- 
eighth  of  one  percent,  up  or  down.  For 
example,  if  the  margin  is  2  percent  and 
the  new  index  figure  is  6.06  percent,  the 
adjusted  mortgage  interest  rate  will  be  8 
percent.  If  the  margin  is  2  percent  and 
the  new  index  figure  is  6.07  percent,  the 
adjusted  mortgage  interest  rate  will  be 
8V8  percent.    • 

(5)  Pre-loan  disclosure.  The  lender 
shall  explain  fully  and  in  writing  to  the 
borrower,  no  later  than  on  the  date  upon 
which  the  lender  provides  the 
prospective  borrower  with  a  loan 
application,  the  nature  of  the  obligation 
taken.  The  borrower  shall  certify  in 
writing  that  he  or  she  fully  understands 
the  obligation  and  a  copy  of  the  signed 
certification  shall  be  placed  in  the  loan 
folder  and  included  in  the  loan 
submission  to  VA.  Such  lender 
disclosiu«  must  include  the  following 
items: 

(i)  The  feet  that  the  mortgage  interest 
rate  may  change,  and  an  explanation  of 
how  changes  correspond  to  changes  in 
the  interest  rate  index; 

(ii)  Identification  of  the  interest  rate 
index,  its  source  of  publication  and 
availability; 

(iii)  The  frequency  (i.e.,  annually) 
with  which  interest  rate  levels  and 
monthly  payments  will  be  adjusted,  and 


the  length  of  the  interval  that  vnll 
precede  the  initial  adjustment;  and 

(iv)  A  hypothetical  monthly  payment 
schedule  that  displays  the  maximxmi 
potential  increases  in  monthly 
p>ayments  to  the  borrower  over  the  first 
five  years  of  the  mortgage,  subject  to  the 
provisions  of  the  mortgage  instnunent. 

(6)  Annual  disclosure.  At  least  25 
days  before  any  adjustment  to  a 
borrower's  monthly  payment  may  occiu*, 
the  lender  piust  provide  a  notice  to  the 
borrower  which  sets  forth  the  date  of  the 
notice,  the  effective  date  of  the  change, 
the  old  interest  rate,  the  new  interest 
rate,  the  new  monthly  payment  amount, 
the  current  index  and  tiie  date  it  was 
published,  and  a  description  of  how  the 
payment  adjustment  was  calculated.  A 
copy  of  the  annual  disclosure  shall  be 
made  a  part  of  the  lender's  permanent 
record  on  the  loan. 

(Authority:  38  U.S.C.  3707,  3710) 

12.  Section  36.4312  is  amended  by 
redesignating  paragraph  (d)(l)(viii)  as 
paragraph  (d)(l)(ix),  and  by  removing 
from  paragraph  (e)(3)  "in  paragraphs 
(e)(4)  and  (e)(5)"  and  replacing  it  with 
"In  paragraph  (e)(4)".  Section  36.4312  is 
further  amended  by  adding  a  new 
paragraph  (d)(l)(viii),  by  revising  the 
authority  citation  following  paragraph 
(d)(7)(iv),  by  adding  introductory  text  to 
paragraph  (e),  and  by  revising  paragraph 
(e)(1),  to  read  as  follows: 

§36.4312    Charges  and  fees. 

(d)*  •  • 

(1)  *  •  • 

(viii)  The  actual  amount  charged  for 
flood  zone  determinations,  including  a 
charge  for  a  life-of-the-loan  flood  zone 
determination  service  purchased  at  the 
time  of  loan  origination,  if  made  by  a 
third  party  who  guarantees  the  acciu^cy 
of  the  determination.  A  fee  may  not  be 
charged  for  a  flood  zone  determination 
made  by  a  E>epartment  of  Veterans 
Affairs  appraiser  or  for  the  lender's  own 
determination. 
*        •        *       •        • 

(7)'  *  * 
(iv)*  •  • 

(Authority:  38  U.S.C  3703,  3710;  42  U.S.C 
4001  note,  4012a) 

***** 

(e)  Subject  to  the  limitations  set  out  in 
paragraph  (e)(4)  of  this  section,  a  fee 
must  be  paid  to  the  Secretary. 

(1)  The  fee  on  loans  to  veterans  shall 
be  as  follows: 

(i)  On  all  interest  rate  reduction 
refinancing  loans  guaranteed  under  38 
U.S.C.  3710(a)(8),  (a)(9)(B)(i),  and 
(a)(ll),  the  fee  shall  be  0.50  percent  of 
the  total  loan  amount. 


(ii)  On  all  refinancing  loans  other  than 
those  described  in  paragraph  (e)(l)(i]  of 
this  section,  the  funding  fee  shall  be 
2.75  percent  of  the  loan  amount  for 
loans  to  veterans  whose  entitlement  is 
based  on  service  in  the  Selected  Reserve 
imder  the  provisions  of  38  U.S.Q 
3701(b)(5),  and  2  percent  of  the  loan 
amount  for  loans  to  all  other  veterans; 
provided,  however,  that  if  the  veteran  is 
using  entitlement  for  a  second  or 
subsequent  time,  the  fee  shall  be  3 
percent  of  the  loan  amount. 

(iii)  Except  for  loans  to  veterans 
whose  entitlement  is  based  on  service  in 
the  Selected  Reserve  under  the 
provisions  of  38  U.S.C.  3701(b)(5),  the 
funding  fee  shall  be  2  percent  of  the 
total  loan  amount  for  all  loans  for  the 
purchase  or  construction  of  a  home  on 
which  the  veteran  does  not  make  a 
dovtm  payment,  unless  the  veteran  is 
using  entitlement  for  a  second  or 
subsequent  time,  in  which  case  the  fee 
shall  be  3  percent.  On  purchase  or 
construction  loans  on  which  the  veteran 
makes  a  down  payment  of  5  percent  or 
more,  but  less  than  10  percent,  the 
amount  of  the  funding  fee  shall  be  1.50 
percent  of  the  total  loan  amount.  On 
purchase  or  construction  loans  on 
which  the  veteran  makes  a^own 
payment  of  10  percent  or  more,  the 
amount  of  the  funding  fee  shall  be  1.25 
percent  of  the  total  loan  amount. 

(iv)  On  loans  to  veterans  whose 
entiUement  is  based  on  service  in  the 
Selected  Reserve  under  the  provisions 
of  38  U.S.C.  3701(b)(5).  tiie  funding  fee 
shall  be  2.75  percent  of  the  total  loan 
amount  on  loans  for  the  purchase  or    « 
construction  of  a  home  on  which  the 
veteran  does  not  make  a  down  payment, 
unless  the  veteran  is  using  entitlement 
for  a  second  or  subsequent  time,  in 
M^ich  case  the  fee  shall  be  3  percent. 
On  piut:hase  or  construction  loans  on 
which  veterans  whose  entitlement  is 
based  on  service  in  the  Selected  Reserve 
make  a  down  payment  of  5  percent  or 
more,  but  less  than  10  percent,  the 
amount  of  the  funding  fee  shall  be  2.25 
percent  of  the  total  loan  amount.  On 
purchase  or  construction  loans  on 
which  such  veterans  make  a  down 
payment  of  10  percent  or  more,  the 
amount  of  the  funding  fee  shall  be  2 
percent  of  the  total  loan  amount. 

(v)  All  or  part  of  the  fee  may  be  paid 
in  cash  at  loan  closing  or  all  or  part  of 
the  fee  may  be  included  in  the  loan 
without  regard  to  the  reasonable  value 
of  the  property  or  the  computed 
maximum  loan  amount,  as  appropriate. 
In  computing  the  fee,  the  lender  will 
disregard  any  amount  included  in  the 
loan  to  enable  the  borrower  to  pay  such 
fee. 
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(Authority:  38  U.S.C  3729) 

•  •         *         *         * 

13.  Section  36.4320  is  amended  by 
revising  paragraph  (a](l)(u)(B)  to  read  as 
follows: 

S3e.4320  Sale  of  security, 

(a)  •  •  • 

(D*  •  * 

(u)*  •  • 

(B)  The  holder  acquires  the  property, 
or  the  rights  to  the  prop)erty,  at  the 
liquidation  sale  for  an  amoimt  in  excess 
of  the  specified  amount,  the 
indebtedness  shall  be  credited  with  the 
proceeds  of  the  sale.  The  holder  may 
elect  to  convey  the  property  to  the 
Secretary  under  the  terms  of  paragraph 
(a)(l)(ii)(A)  of  this  section,  unless  a  bid 
in  excess  of  the  specified  amount  was 
made  pursuant  to  paragraph  (a)(3)  of 
this  section. 

(Authority:  38  U.S.C.  3732(c)) 

•  •         •         •         • 

14.  Section  36.4336  is  amended  by 
revising  paragraph  (a)(2)(i)  and  by 
adding  a  new  paragraph  (a)(4),  to  read 
as  follows: 

§36.4336    EHg»Htty  Of  loans;  reMonabto 
value  requirements. 

(a)*  •  * 


(2)(i)  Except  as  to  refinancing  loans 
t       pursuant  to  38  U.S.C.  3710(a)(8), 

(a)(9)(B){i),  (a)(ll),  or  (b)(7)  and  energy 
efficient  mortgages  pursuant  to  38 
U.S.C.  3710(d),  the  loan  (including  any 
scheduled  deferred  interest  added  to 
principal)  does  not  exceed  the 
reasonable  value  of  the  property  or 
projected  reasonable  value  of  a  new 
home  which  is  security  for  a  graduated 
payment  mortgage  loan,  as  appropriate, 
as  determined  by  the  Secretaiy,  and 

•  *        •        *        • 

(4)  A  loan  guaranteed  under  38  U.S.C. 
371Q(d)  which  includes  the  cost  of 
energy  efficieftt  improvements  may 
exceed  the  reasonable  value  of  the 
property.  The  cost  of  the  energy  efficient 
improvements  that  may  be  financed 
may  not  exceed  $3,000;  provided, 
however,  that  up  to  $6,000  in  energy 
efficient  improvements  may  be  financed 
if  the  increase  in  the  monthly  payment 
for  principal  and  interest  does  not 
exceed  the  likely  reduction  in  monthly 
utility  costs  resulting  from  the  energy 
efficient  improvements. 

(Authority:  38  U.S.C  3710) 

•  •         •         •         * 

(FR  Doc.  9S-18182  Filed  7-25-95;  8:45  ami 
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ENVIRONMEMTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300386A;  FRL-4966^] 
RIN  2070-AB78 

Polym«thyl«ne  Polyphenyiisocyanate, 
Polymer  with  Ethylene  Diamine, 
Diethylene  Triamine  and  SebacoyI 
Chloride,  Cross-United;  Toierance 
Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  doctunent  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  polymethylene 
polyphenyhsocyanate,  polymer  with 
ethylene  diamine,  diethylene  triamine 
and  sebacoyl  chloride,  cross-linked, 
when  used  as  an  inert  ingredient 
(encapsulating  agent)  in  pesticide 
formulations  appfied  to  growing  crops 
only  under  40  CFR  180.1001(d)  to 
replace  and  delete  the  existing 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  cross-linked 
nylon-type  encapsulating  polymer 
under  40  CFR  180.1028.  Elf  Atochem 
North  America,  Inc.,  requested  this 
regulation  pursuant  to  the  Federal  Food, 
Drug  and  Cosmetic  Act  (FFDCA). 
EFFECTIVE  DATE:  This  regulaUon 
becomes  effective  July  26, 1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docujnent  control  number,  (OPP- 
300386A),  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708.  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  dociunent  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 


objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified 'Py 
the  docket  number  [OPP-300386AJ.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Mary  Waller,  Registration  Support 
Branch,  Registration  Division  (7505W), 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
6th  Floor,  2800  Crystal  Drive,  North 
Tower,  Arlington,  VA  22202,  (703)-308- 
8811;  e-mail: 

waller.mary@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  24, 1995  (60  FR 
27469),  EPA  issued  a  proposed  rule  that 
gave  notice  that  Elf  Atochem  North 
America,  Inc.,  2000  Market  St., 
Philadelphia,  PA  10103-3222,  had 
submitted  pesticide  pe^tition  (PP) 
5E4447  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug  and 
Cosmetic  Act  (FFDCA)  (21  U.S.C. 
346a(e)),  propose  to  amend  40  CFR  part 
180  by  replacing  the  existing  exemption 
fit>m  the  requirement  of  a  tolerance  for 
residues  of  cross-linked  nylon-type 
encapsulating  polymer  listed  under  40 
CFR  180.1028  with  an  exemption  from 
the  requirement  of  a  tolerance  for 
residues  of  polymethylene 
polyphenyiisocyanate,  polymer  with 
ethylene  diamine,  diethylene  triamine 
and  sebacoyl  chloride,  cross-linked, 
when  used  as  an  inert  ingredient 
(encapsulating  agent)  in  pesticide 
formulations  applied  to  growing  crops 
only  under  40  CFR  180.1001(d). 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceouse  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 


dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  Uie  proposed 
rule. 

The  data  submitted  with  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  die  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  exemption 
will  protect  the  public  health. 
Therefore,  the  t<^erance  exemption  is 
established  as  set  forth  below. 

Any  person  adversely  a%cted  by  this 
regulation  may,  within  30  days  after 
^^    pi^catton  of  this  doounent  in  the 
\  Federal  Register,  file  written  objections 
'^and/or  request  a  hearing  with  the 
Hearing  Qerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  shoidd  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specif  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  tactual  i8sue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  reUed 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  goiuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  [OPP- 
300386A)  (including  any  objections  and 
hearing  requests  submitted 
electrtmically  as  described  below).  A 
public  version  of  this  record,  including 


printed,  paper  versions  of  electnmic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefiiarson  Davis  Highway. 
Arlington,  VA. 

Wntten  objections  and  hearing 
requests,  identified  by  the  docummt 
control  number  (OPP-300386A),  may  be 
submitted  to  the  Hearing  Clerk  (1900), 
Environmental  Protection  Agency,  Rm. 
3708, 401 M  St.,  SW.,  WashLogton,  DC 
20460. 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Qerk  can  be  sent  directly  to  EPA  at: 

opp-DockBt8Bpttmall.epa.gov 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  must  be  submitted  as  an  ASCII  &e 
avoiding  the  use  of  special  characters 
and  any  form  of  enayption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  objections  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  vyhich  will 
also  include  all  objections  and  hearing 
requests  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4. 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  ordAr  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 


governments  or  conuiunities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  redpimts 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354. 94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  ttkat 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substamial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Sobiects  in  40  CFR  Part  IW 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  July  14, 1995. 

Staphen  L.  JohsKiii, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180-^AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  Section  180.1001(d)  is  amended  in 
the  table  therein  by  adding  and 
alphabetically  inserting  the  inert 
ingredient,  to  read  as  follows: 

§  180.1001    Exemptions  from  the 
requirement  of  a  tolerance. 

•  *  •  •  • 

(d)*    •    • 
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Potymethytene  polyphenylisocyanate,  poiymer  wtth 
ethylene  diamine,  dtethytene  triamine  and  sebacoyi 
chloride,  cross-linked;  mintmum  number  average 
molecular  weight  100,000. 


Encapsulating  agent 


IFR  Doc.  95-18365  Filed  7-25-95;  8:45  am) 
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40  CFR  Parts  185  and  186 

[FAP  9H5687/R2144:  FRL-49eO-8] 
RIN  2070-AB78 

Tralomettirin;  Food  and  Feed  Additive 
Regulations 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  establishes 
time-limited  food  and  feed  additive 
regulations  for  residues  of  the  synthetic 
pyrethroid  tralomethrin  in  or  on  the 
processed  commodity  tomato  puree  and 
animal  feed  tomato  pomace,  wet  and 
dry.  AgrEvo  USA  Co.  (fonneriy  Hoechst 
Roussel  Agri-Vet  Co.)  requested  these 
regulations  pursuant  to  the  Federal 
Food,  Drug  and  Cosmetic  Act  (FFDCA) 
that  would  establish  the  maximum 
permissible  levels  for  residues  of  the 
pesticide  in  or  on  the  processed  food 
commodity  and  animal  feed. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  July  26. 1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  (PP  9H5587/ 
R21441,  may  be  submitted  to:  Hearing 
Cleric  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
niunber  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.  SW..  Washington.  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132.  CM  #2. 


1921  Jefferson  Davis  Hwy..  Arlington, 
VA  22202. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing-Cleric 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  [FAP  9H5587/ 
R2144].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  below  in  this  dociunent. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  George  T.  LaRocca,  Product 
Manager  (PM)  13,  Registration  Division 
(7505C),  Enviroiunental  Protection 
Agency,  401  M  St  SW.,  Washington.  DC 
20460.  Office  location  and  telephone 
number:  Rm.  259, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202.  (703)-305- 
6100;  e-mail: 
larocca.george^pamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  10, 1995  (60  FR 
24815).  EPA  issued  a  proposed  rule  that 
gave  notice  that  Hoechst-Roussel  Agri- 
Vet  Co.  had  submitted  to  EPA  pursuant 
to  section  409  of  the  FFDCA,  21  U.S,C. 
348,  food/fieed  additive  petition  (FAP) 
9H5587  proposing  to  amend  40  CFR 
185.5450  and  40  CFR  part  186  by 
estabUshing  time-limited  food/feed 
additive  regulations  to  permit  residues 
of  the  insecticide  tralomethrin.  (S)- 
aipAa-cyano-3-phenoxybenzyl-(lfl,3S)- 
2,2-dimethyl-3-((RS)-l,2,2,- 
tetrabromoethyl)- 
cyclopropanecarboxylate,  and  its 
metabolites  in  or  on  the  processed 
commodity  tomato  puree  at  1.00  part 
per  million  (ppm)  and  the  atnimal  feed 
tomato  pomace,  wet  and  dry,  at  1.50 
ppm  and  4.00  ppm,  respectively. 


There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  widi  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  time-limited  food 
and  feed  additive  regulations  will 
protect  the  public  health.  Therefore,  the 
time-limited  food  and  feed  additive 
regulations  are  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  docimient  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  (FAP 
9H5587/R2144]  (including  any 
objections  and  hearing  requests 
submitted  electronically  as  described 


below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  ccnnments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  firom  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  *2, 1921  Jefferson  Davis 
Hidiway,  Arlin^on.  VA. 

Written  objections  and  hearing 
requests,  identified  by  the  document 
control  number  (FAP  9H5587/R21441, 
may  be  submitted  to  the  Hearing  Qerk 
(1900).  Environmental  Protection 
Agency.  Rm.  3708, 401  M  St.,  SW., 
Washington,  DC '20460. 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  can  be  sent  directly  to  EPA  at: 

opp-DocketOBpemail.epa.gov 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  objections  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  wiU  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  objections  and  hearing 
requests  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
pap>er  record  maintained  at  the  address 
in  ADDRESSES  at  the  beginning  of  this 
document. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4. 1993).  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f). 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
Ukefy  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  pubUc  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement. 


grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  (rf  Subjects  in  40  CFR  Fails  185  and 
186 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Food 
additives.  Feed  additives.  Pesticides  and 
pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  )uly  6, 1995. 

Peter  CauUdns, 

Acting  Director,  Hegistration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  parts  185  and  186 
are  amended  as  as  follows: 

PART  185— (AIMENDED] 

1.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  348. 

b.  By  revising  §  185.5450,  to  read  as 
follows: 

§185.5450    Tralomethrin. 

(a)  A  time-limited  food  additive 
regulation  is  established  for  the 
combined  residues  of  the  insecticide 
tralomethrin  ((S)-aip/ja-cyano-3- 
phenoxybenzyl-(lfl.3S)-2.2-dimethyl-3- 
( t/?S)-l  .2 ,2.2-tetirabromoethyl]- 
cyclopropanecarboxylate;  CAS  Reg.  No. 
66841-25-6)  and  its  metabolites  (S)- 
aypAo-cyano-3-phenoxybenzyl  (lfl.3i?)- 
3-(2,2-dibromovinyl)-2.2- 
dimethylcyclopropanecarboxylate  and 
(S)-aypha-cyano-3- 
phenoxybenzyl(lS,3ii)-3-{2,2- 
dibromovinly)-2,2- 
dimethylcyclopropanecarboxylate 
calculated  as  the  parent  in  or  on  the 
following  food  commodities  when 


present  as  a  result  of  application  of  the 
insecticide  to  the  growing  crops: 


Parts  per 
million 

date 

Cottonseed  on  . 

0.20 

Nov.  15, 
1997. 

(b)  A  time-limited  food  additive 
regulation  is  established  permitting 
residues  of  the  pesticide  tralomethrin 
((S)-ayp7ia-cyano-3-phenoxybenzyl- 
(li?,3S)-2,2-dimethyl-3-[(flS)-1^.2^ 
tetrabromoethyl]- 

cyclopropanecarboxylate;  CAS  Reg.  Na 
66841-25-6)  and  its  metabolites  (S)- 
ayp/ia-cyano-3-phenoxybenzyl  (li?,3i?)- 
3-(2,2-dibromovinyl)-2,2- 
dimethylcyclopropanecarboxylate  and 
(S)-a/pha-cyano-3- 
phenoxybenzyl(lS,3i7)-3-(2,2- 
dibromovinly)-2,2- 
dimethylcyclopropanecarboxylate 
calculated  as  the  parent  in  or  on  the 
following  food  commodity  resulting 
from  application  of  the  insecticide  to 
tomatoes  in  accordance  with  an 
experimental  program  (34147-EUP-2). 
The  conditions  set  forth  in  this  section 
shall  be  met. 


Commodrty 

Paris  per 
million 

Expiration 
date 

Tomato  puree  . 

1.00 

June  1,1997 

(1)  Residues  in  the  food  not  in  excess 
of  the  established  tolerance  resulting 
from  the  use  described  in  paragraph  (b) 
of  this  section  remaining  after 
expiration  of  the  experimental  program 
will  not  be  considered  to  be  actionable 

if  the  insecticide  is  applied  during  the         , 
term  of  and  in  accordance  with  the 
provisions  of  the  experimental  use 
program  and  feed  additive  regulation. 

(2)  The  company  concerned  shall  > 
immediately  notify  the  Environmental  -^ 
Protection  Agency  of  any  findings  from 

the  experimental  use  that  have  a  bearing 
on  safety.  The  firm  shall  also  keep 
records  of  production,  distribution,  and 
performance,  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the 
Environmental  Protection  Agency  or  the 
Food  and  Drug  Administration. 

PART  186— {AIMENDEO] 

2.  hi  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C  348. 


JMI 


i*^ 
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b.  By  adding  new  §  186.5450.  to  read 
as  follows: 

f  186.5450    TralonMlhrin. 

(a)  A  time-limited  feed  additive 
regulation  is  established  permitting 
residues  of  tralomethrin  ({.S)-alpha- 
cyano-3-phenoxybenzyl-(l/?,3S)-2,2- 
dimethyl-3-[(/?S)-1.2,2,2- 
tetrabromoethyll- 

cyclopropanecarboxylate;  CAS  Reg.  No. 
66841-25-6)  and  its  metabolites  (S)- 
a7pha-cyano-3-phenoxybenzyl  (li?.3/?)- 
3-(2,2-dibromovinyl)-2,2- 
dimethylcyclopropanecarboxylate  and 
(S)-a/pAo-cyano-3- 
phenoxybenzyl(lS.3fl)-3-(2,2- 
dibromovinly  )-2 ,2- 
dimethylcyclopropanecarboxylate 
calculated  as  the  parent  in  or  on  the 
following  feed  resulting  from 
application  of  the  insecticide  to 
tomatoes  in  accordance  with  an 
experimental  program  (34147-EIJP-2). 
The  conditions  set  forth  in  this  section 
shall  be  met. 


Feed 

Paitepef 
rniflibn 

Expiration 
date 

Tofnato  pofTv 
ace,  wet. 

Tomato  pom- 
aoe.  dry. 

1.50 
4.00 

June  1. 1997 
Junel,  1997 

(b)  Residues  in  the  feed  not  in  excess 
of  the  established  tolerance  resulting 
from  the  use  described  in  paragraph  (a) 
of  this  section  remaining  after 
expiration  of  the  experimental  program 
will  not  be  considered  to  be  actionable 
if  the  insecticide  is  applied  during  the 
term  of  and  in  accordance  with  the 
provisions  of  the  experimental  use 
program  and  feed  additive  regulation. 

(c)  The  company  concerned  shall 
immediately  notify  the  Environmental 
Protection  Agency  of  any  findings  from 
the  experimental  use  that  have  a  bearing 
on  safety.  The  firm  shall  also  keep 
records  of  production,  distribution,  and 
performance,  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the 
Environmental  Protection  Agency  or  the 
Food  and  Drug  Administration. 

(FR  Doc.  9&-18002  Filed  7-25-95;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HMith  Care  Hnandng  Admlniatration 

42  CFR  Part  424 

[BPD-70»-Fq 

Rm0938-^F01 


I  Program;  Allowing 
Certifications  and  Reoertlflcalion  l>y 
Nuraa  Practitionere  and  Clinical  Nurse 
Specialists  for  Certain  Services 

agency:  Health  Care  Financing 

Administration  (HCFA),  HHS. 

ACTION:  Final  rule  yn\h  comment  period. 

SUMMARY:  This  final  rule  with  comment 
period  authorizes  nurse  practitioners 
and  clinical  muse  specialists,  working 
in  collaboration  with  a  physician,  to 
certify  and  recertify  that  extended  care 
services  are  needed  or  continue  to  be 
needed.  In  addition,  it  sets  forth  the 
qualification  requirements  that  a  nurse 
practitioner  or  clinical  nurse  specialist 
must  meet  in  order  to  sign  certification 
or  recertification  statements.  This  final 
rule  is  necessary  to  implement  section 
6028  of  the  Onmibus  Budget 
Reconciliation  Act  of  1989. 
DATES:  Effective  Date:  These  regulations 
are  effective  on  August  25, 1995. 

Comment  Date:  Comments  regarding 
the  qualification  requirements  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  September  25, 
1995. 

ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  BPD- 
709-FC,  P.O.  Box  7517,  Baltimore,  MD 
21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses: 
Room  309-G,  Hubert  H.  Hiunphrey 

Building,  200  Independence  Avenue 

SW.,  Washington,  DC  20201,  or 
Room  132,  East  High  Rise  Building, 

6325  Security  Boulevard,  Baltimore, 

MD  21207. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-709-FC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue 


SW.,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Kenton,  (410)  966-4607. 

8UPPt.EMENTARY  INFORMATION: 

L  Background 

Section  1814(a)  of  the  Social  Seciuity 
Act  (the  Act)  requires  specific 
certifications  in  order  for  Medicare 
payments  to  be  made  for  certain 
services.  Before  the  enactment  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1989  (OBRA  '89)  (Pub.  L.  101-239), 
section  1814(a)(2)  of  the  Act  required 
that,  in  the  case  of  post-hospital 
extended  care  services,  a  physician 
certify  that  the  services  are  or  were 
required  to  be  given  because  the 
individual  needs  or  needed,  on  a  daily 
basis,  skilled  nursing  care  (provided 
directly  by  or  requiring  the  supervision 
of  skilled  nursing  personnel)  or  other 
skilled  rehabilitation  services  that,  as  a 
practical  matter,  can  only  be  provided 
in  a  skilled  nursing  facility  (SNF)  on  an 
inpatient  basis. 

The  physician  certification 
requirements  were  included  in  the  law 
to  ensure  that  patients  require  a  level  of 
care  that  is  covered  by  the  Medicare 
program  and  because  the  physician  is  a 
key  figure  in  determining  utilization  of 
health  services. 

OBRA  '89  was  enacted  on  December 
19, 1989.  Section  6028  of  OBRA  '89 
amended  section  1814(a)(2)  of  the  Act  to 
allow,  in  the  case  of  extended  care 
services,  a  nurse  practitioner  or  clinical 
nurse  specialist  who  does  not  have  a 
direct  or  indirect  employment 
relationship  with  the  facility,  but  is 
working  in  collaboration  with  a 
physician,  to  certify  and  recertify  that 
extended  care  services  are  needed  or 
continue  to  be  needed.  This  provision 
took  effect  upon  enactment. 

Current  regulations  located  at  42  CFR 
part  424,  concerning  conditions  for 
Medicare  payments,  specify  that  a 
physician  must  certify  and  recertify  the 
need  for  services.  Regulations  locatedat 
§  424.20  provide  Medicare  Part  A 
coverage  for  post-hospital  SNF  care 
furnished  by  a  SNF  or  a  swing-bed 
hospital  only  if  a  physician  certifies  and 
recertifies  the  need  for  those  services. 
Section  424.20(a)(2)  contains 
certification  requirements  for  certain   , 
swing-bed  hospital  patients  under 
which  a  physician  must  certify  that 
transfer  to  a  SNF  is  not  medically 
appropriate.  Also.  §  424.20(e)  provides 
that  certification  aiMJ  recertification 
statements  may  be  signed  by  the 
physician  responsible  for  the  case  or. 
with  his  or  her  authorization,  by  a 


physician  on  the  SNF  staff  or  a 
physician  who  is  available  In  case  of  an 
emergency  and  has  knowledge  of  the 
case. 

n.  ProTisions  of  the  Proposed  Rule 

On  June  28, 1991.  we  published  a 
proposed  rule  (56  FR  29609)  that  would 
authorize  nurse  practitioners  and 
clinical  nurse  specialists  woridng  in 
collaboration  with  a  physician  to  certify 
and  recertify  that  extended  care  services 
are  needed  or  continue  to  be  needed.  In 
the  preamble  to  that  proposed  rule,  we 
described  our  policies  concerning 
requirements  for  certification  and 
reoertification  of  need  for  extended  care 
services,  and  proposed  the  following 
changes  to  the  regiilations: 

•  We  proposed  to  revise 
§§  424.1(b)(1)  and  424.5(a)(4), 
concerning  the  general  provisions  of 
part  424,  by  deleting  the  statement  that 
only  a  physician  can  certify  and 
recertify  the  need  for  extended  care 
services. 

•  We  proposed  to  revise  §  424.10(a). 
which  specifies  that  certifications  and 
recertifications  mu^be  made  only  by  a 
physician,  to  permit  a  nurse  practitioner 
or  clinical  nurse  specialist  to  certify  and 
recertify  the  need  for  services. 

•  We  proposed  to  revise  §  424.11(b), 
which  specifies  procedures  for 
obtaining  certifications  and 
recertifications,  to  remove  the 
requirement  that  only  a  physician  can 
certify  and  recertify  the  need  for 
services. 

•  We  proposed  to  add  a  new 

§  424.11(e)(4)  to  specify  that  a  nurse 
practitioner  or  cUnical  nurse  specialist 
could  certify  and  recertify  that  extended 
care  services  are  needed  or  continue  to 
be  needed. 

•  We  proposed  to  revise  §  424.20(e), 
which  pertains  to  the  requirements  for 
post-hospital  SNF  care,  by  adding  a  new 
provision  to  specify  that  the  signer  of 
the  certification  and  recertification  may 
be  a  nurse  practitioner  or  clinical  nurse 
specialist,  provided  that  neither  has  a 
direct  or  indirect  employment 
relationship  with  the  facility,  but  is 
working  in  collaboration  with  a 
physician.  In  this  section  we  also 
proposed  that  "collaboration"  means  a 
process  whereby  a  nurse  practitioner  or 
clinical  muse  spedaUst  works  with  a 
doctor  of  medicine  or  osteopathy  to 
deliver  health  care  services.  We  further 
proposed  that  the  services  must  be 
delivered  within  the  scope  of  the 
practitioner's  professional  expertise  as 
defined  and  as  licensed  by  the  State, 
with  medical  direction  and  appropriate 
supervision  as  provided  for  in 
guidelines  jointly  develop>ed  by  the 
practitioner  and  the  physician  or  other 


mechanisms  defined  by  Federal 
regulations  and  the  law  of  the  State  in 
which  the  services  are  performed. 

m.  Analysis  of  and  Response  to  Public 
Comments 

In  response  to  the  Jime  28, 1991 
proposed  rule,  we  received  16  timely 
items  of  correspondence.  The 
comments,  submitted  by  or  on  behalf  of 
long  term  care  facilities,  hospitals, 
providera  of  rehabilitative  services,  and 
nursing  associations,  and  our  responses, 
are  presented  below. 

A.  The  Conditions  and  Scope  of  Practice 
Under  Which  a  Nurse  Practitioner  or 
Clinical  Nurse  Specialist  May  Certify  or 
Recertify  the  Need  for  Extended  Care 
Services 

Section  6028  of  OBRA  '89  amended 
section  1814(a)(2)  of  the  Act  to  allow,  in 
the  case  of  extended  care  services,  a 
nurse  practitioner  or  clinical  nurse 
specialist  who  does  not  have  a  direct  or 
indirect  employment  relationship  with 
the  faciUty,  but  is  working  in 
collaboration  with  a  physician,  to  certify 
and  recertify  that  extended  care  services 
are  needed  or  continue  to  be  needed. 

1.  Comments  and  Responses 

Comment:  One  commenter  stated  that 
before  residents  are  certified  or 
recertified  for  post-hospital  SNF  care  for 
rehabilitation  services  only,  the  nurse 
practitioner  or  cUnical  muse  specialist 
should  be  required  to  consult  with  a 
rehabilitation  professional  in  one  or 
more  of  the  relevant  disciplines  of 
physical  therapy,  occupational  therapy, 
and  speech-language  pathology.  The 
commenter  believes  that  this  should  be 
made  a  requirement  because  assessment 
of  the  rehabilitative  needs  of  the 
residents  requires  the  input  of 
professionals  with  specialized  clinical 
training. 

Response:  Current  law  does  not 
provide  for  the  requirement  of  such  a 
consultation.  However,  this  type  of 
consultation  may  result  from  the 
collaborative  arrangements  ciurently  in 
place  between  the  nurse  practitioner  or 
clinical  nurse  specialist  and  the 
physician.  Collaborative  arrangements 
provide  for  discussion  of  patient 
diagnosis  and  concerns  related  to  case 
management  to  ensure  the  best  care 
possible  for  the  patient.  The  niu-se 
practitioner  or  clinical  nurse  specialist, 
while  working  under  clearly  defined 
guidelines  developed  with  the 
physician,  may  determine  in  certain 
instances  that  consultation  with  a 
rehabilitation  professional  is  necessary. 

In  addition,  imder  the  SNF 
requirements  for  participation  at 
§  483.20(b)(5),  each  resident  must 
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receive  a  comprehensive  assessment 
upcMi  admission  and  a  review  of  that 
assessment  at  least  onoe  every  3  months. 
The  assessment  must  be  conducted  by  a 
nurse  and  involve  other  practitioners  as 
needed.  A  nurse  practitioner  or  clinical 
nurse  specialist  who  is  performing  a 
certification  or  recertification  will  have 
access  to  the  assessment  and  will  thus 
have  the  benefit  of  any  assessment  done 
by  rehabilitation  specialists. 

Also,  under  the  SNF  requirements  for 
participation  at  §  483.20(d).  the  SNF 
must  develop  a  comprehensive  care 
plan  for  each  resident  that  includes 
measurable  obiectives  and  timetables  to 
meet  the  resident's  medical,  nursing, 
and  mental  and  psychosocial  needs  that 
are  identified  in  the  comprehensive 
assessment.  The  care  plan  must  be 
prepared  by  an  interdisciplinary  team 
that  includes  the  attending  physician,  a 
registered  nurse,  and  "other  appropriate 
staff  in  disciplines  as  determined  by  the 
resident's  needs."  Accordingly,  for  a 
resident  certified  for  SNF  care  for 
rehabilitation  services,  we  expect  that 
the  interdisciplinary  team  that  prepares 
a  care  plan  would  include  a 
rehabilitationprofessional. 

Comment: Inree  commenters  stated 
that  allowing  nurse  practitioners  and 
clinical  nurse  specialists  to  certify  and 
recertify  that  extended  care  services  are 
needed  or  continue  to  be  needed  is  an 
extremely  narrow  function  when  it  is 
delegated  only  to  those  who  work 
directly  with  attending  physicians.  The 
commenters  believe  that  this  provision 
should  be  expanded  to  include  facility- 
employed  nurse  practitioners  and 
clinical  nurse  specialists. 

Response:  Facility-employed  nurse 
practitionera  and  clinical  nurse 
specialists  are  prohibited  by  section 
1814(a)(2)  of  the  Act  from  providing 
certification  and  recertification  services 
for  a  facility;  therefore,  we  cannot  adopt 
the  commenter's  suggestion.  However, 
the  requirements  for  certification  and 
recertification  authorizations  are  not 
limited  to  those  individuals  who  work 
directly  with  attending  physicians.  The 
nurse  practitioner  or  clinical  nurse 
specialist  is  free  to  engage  in 
independent  practice  (if  allowed  by 
State  law)  so  long  as  he  or  she  works  in 
collaboration  with  a  physician.  This 
process  allows  each  professional  to 
retain  responsibility  for  his  or  her 
respective  services  and  engage  in  those 
services  independently. 

Comment:  One  commenter  expressed 
concern  that  the  prohibition  that  the 
nurse  practitioner  or  clinical  nurse 
specialist  cannot  work  for  the  facility 
will  have  adverse  effects  on  small  rural 
hospitals.  The  commenter  noted  that,  in 
nu'al  areas,  skilled  nursing  facihties  are 
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often  faced  with  dual  problems.  First, 
facilities  in  niral  areas  have  a  difficult 
time  recruiting  physicians.  Since  not 
many  physicians  live  near  the  facility,  it 
is  difficult  to  find  a  physician  who  will 
make  the  long-distance  visits  to  certify 
(or  supervise)  the  care  of  residents  in 
SNFs.  Second,  a  nurse  practititxier  or 
clinical  nurse  specialist  who  lives  close 
enough  to  the  SNF  is  likely  to  already 
be  employed  by  the  SNF,  since  that  is 
likely  the  only  employment  that  would 
be  available  in  that  area.  Thus,  not  only 
are  nurse  practitioners  and  clinical 
nurse  specialists  a  less  costly  alternative 
for  the  facility  to  employ,  but  they 
generally  must  be  an  employee  if  the 
facility  wishes  to  retain  their  services. 
The  commenter  suggested  that  a  waiver 
be  considered  to  allow  nurse 
practitioners  and  clinical  nurse 
specialists  who  are  employed  by  rural 
bcilities  to  certify  and  recertify  the  need 
or  continued  need  for  extended  care 
services. 

Response:  The  statute  does  not 
authinize  us  to  grant  a  waiver  to  allow 
nurse  practitioners  and  clinical  muse 
specialists  who  are  employed  by  rural 
facilities  to  perform  certification  and 
recertification.  However,  those  who  are 
authorized  by  section  1861(s)(2)(K)(iii) 
of  the  Act  to  engage  in  independent 
practice,  and  are  working  in 
collaboration  with  a  physician,  can 
provide  the  service  of  certifying  and 
recertifying  extended  care  services  in  a 
high  quality,  cost-effective  manner. 
Similarly,  nurse  practitioners  and 
clinical  nurse  specialists  who  work 
directly  for  a  physician  who  is  not  an 
employee  of  the  facility  can  also  provide 
this  service.  These  types  of 
arrangements  will  reduce  the  need  for 
visits  to  the  nursing  facility  by  a 
physician  solely  for  the  purpose  of 
meeting  the  signature  requirements,  and 
thus  free  physicians  to  deliver  medical 
care  that  only  they  can  furnish.  We 
believe  that  such  arrangements  can 
provide  some  relief  to  those  rural  areas 
where  it  is  often  difficult  to  recruit  and 
retain  physicians. 

Comment:  One  commenter  noted  that 
many  smaller  facilities  would  have  to 
pay  an  outside  nurse  to  certify  and 
recertify  patients,  which  would  result  in 
a  direct  or  indirect  employment 
relationship  with  the  facility. 

Response:  When  nurse  practitioners 
or  clinical  nurse  specialists  are 
employees  of  qualified  legal  entities, 
under  the  common  law  test  of  section 
210(j)  of  the  Act  (more  fully  set  forth  in 
20  CFR  404.1005,  404.1007,  and 
404.1009,  which  set  forth  definitions  of 
employers  and  employees  for  purposes 
of  social  security  benefits),  they  are 
considered  for  the  purposes  of  this 


provision  to  have  a  direct  or  indirect 
employment  relationship.  Qualified 
legal  entities  may  include  the  facility  or 
someone  woridng  on  the  medical  staff  of 
the  facility.  These  provisions  set  forth  a 
number  of  factors  that  indicate  whether 
a  nurse  practitioner  or  clinical  nurse 
specialist  has  a  direct  or  indirect 
employment  relationship  including,  but 
not  limited  to  the  follovnng: 

•  The  facility  or  someone  on  its 
medical  staff  has  the  authority  to  hire  or 
fire  the  nurse; 

•  The  facility  or  someone  on  its 
medical  staff  furnishes  the  equipment 
and  the  place  to  work,  sets  the  hours, 
and  pays  the  nurse  by  the  hour,  week  or 
month; 

•  The  facility  or  someone  on  its 
medical  staff  restricts  the  muse's  ability 
to  work  for  someone  else  or  provides 
training  and  requires  the  nurse  to  follow 
instructions. 

However,  even  though  a  facility  may 
make  direct  payment  to  an  independent 
practice  nurse  practitioner  or  clinical 
nurse  specialist  for  the  certification  and 
recertification  of  extended  care  services, 
that  individual  is  not  considered  to  have 
a  direct  or  indirect  relationship  with  the 
facility  as  long  as  he  or  she  does  not 
perform  other  duties  for  the  facility  or 
someone  on  its  staff,  at  is  not  under  the 
control  of  the  facility  or  someone  on  its 
staff. 

Comment.  One  commenter  stated  that 
nursjB  practitioners  and  clinical  nurse 
spedalists  should  be  given  a  wider 
scope  of  practice  by  the  Federal 
Government  in  a  manner  similar  to  that 
in  which  States  have  used  their  services, 
that  is,  permit  them  to  replace  physician 
visits  in  the  nursing  home  and  have 
prescriptive  authority  within  the 
nursing  home. 

Response:  We  understand  the 
commenter's  concerns,  but  note  that  the 
sole  purpose  of  this  rule  is  to  implement 
section  1814(a)(2)  of  the  Act,  as 
amended  by  section  6028  of  OBRA  '89, 
which  is  relatively  narrow  in  focus. 
Therefore,  we  do  not  have  present  legal 
authority  to  increase  the  scope  of 
practice  of  nurse  practitioners  or 
clinical  nurse  specialists.  However,  it 
also  should  be  noted  that,  in  recent 
years,  the  Congress  has  continued  to 
expand  Medicare  coverage  of  services 
furnished  by  nurse  practitioners  and 
clinical  nurse  specialists,  which  helps 
improve  beneficiary  access  to  medical 
services.  For  example,  section  4155(a)(3) 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990  (Pub.  L.  101-508)  amended 
section  1861(s)(2)(K)  of  the  Act  to 
authorize  Medicare  coverage  for  certain 
services  performed  by  a  nurse 
practitioner  or  a  clinical  nurse  speciaUst 
working  in  a  rural  area.  Those  services 


were  previously  covered  only  if 
performed  by  a  physician.  In  addition, 
§  483.40  permits  a  physician  to  delegate 
certain  tasks,  including  some  physician 
visits,  to  nurse  practitioners  or  clinical 
nurse  specialists  (as  well  as  to  physician 
assistants)  with  certain  limitations, 
providing  they  are  within  the  scope  of 
State  law.  In  these  cases,  however,  the 
expansion  in  coverage  was  the  direct 
result  of  a  change  in  law,  not  an 
administrative  decision. 

Comment:  Another  ctnnmenter 
believes  that  HCFA  should  extend  the 
signatiue  authority  to  certification  and 
recertification  of  specific  ty]}es  of  health 
services  within  the  extended  care 
setting.  This  could  include  the  plan  of 
treatment  requirements  for  outpatient 
physical  therapy  and  speech  language 
pathology,  and  the  certification  and 
recertification  of  the  compr^ensive 
outpatient  rehabilitation  facility  benefit. 

Aespo/ise;  Again,  section  1814(a)(2)  of 
the  Act,  as  amended  by  section  6028  of 
OBRA  '89,  applies  only  to  the 
certification  and  recertification  of 
extended  care  services,  which  is  the 
only  subject  of  this  final  rule.  The 
certification  and  recertification 
signatiue  requirements  for  the  various 
outpatient  services  mentioned  in  the 
above  comment  are  addressed  in  other 
sections  of  the  law  and  regulations. 

2.  Weight  Given  to  Physician's  Opinions 

Subsequent  to  the  June  28, 1991 
proposed  rule  concerning  certifications 
by  nurse  practitioners  and  clinical  nurse 
specialists,  we  published  a  HCFA 
Ruling  (No.  93-1,  May  1993)  that 
clarified  HCFA's  position  regarding  the 
weight  to  be  given  to  a  treating 
physician's  opinion  in  determining 
Medicare  coverage  of  inpatient  hospital 
and  SNF  care.  Although  this  ruling 
focused  on  certifications  by  physicians, 
it  has  significant  implications  for 
certifications  by  nurse  practitioners  and 
clinical  niuse  specialists.  Therefore, 
although  no  commenter  explicitly  raised 
this  issue,  we  believe  it  is  appropriate 
to  make  an  additional  clarification 
regarding  the  scope  of  authority  of  a 
niuse  practitioner  and  clinical  nurse 
specialist.  Specifically,  we  wish  to 
clarify  that  although  completion  of  the 
required  certification  or  recertification 
is  a  prerequisite  for  Medicare  SNF  s 
coverage,  it  does  not  absolutely  ensure 
coverage.  In  order  to  qualify  for 
coverage,  the  care  must  also  meet 
Medicare's  overall  requirement  of  being 
reasonable  and  necessary  for  diagnosing 
or  treating  the  beneficiary's  condition 
(section  1862(a)(1)  of  the  Act).  This 
aspect  of  the  certification  and 
recertification  requirement  is  discussed 
in  detail  in  HCFA  Ruling  No.  93-1.  As 


the  ruUng  indicates,  the  treating 
physician's  certification  or 
recertification  of  the  need  for  care  is  to 
be  given  great  weight  in  determining 
SNF  coverage,  but  coverage  decisions 
are  not  made  solely  based  on  this 
certification:"*  *  *if  the  attending 
physician's  certification  of  the  medical 
need  for  services  is  consistent  with 
other  records  submitted  in  support  of 
the  claim  for  payment,  the  claim  is  paid. 
However,  if  the  medical  evidence  is 
inconsistent  with  the  physician's 
certification,  the  medical  review  entity 
considers  the  attending  physician's 
certification  only  on  a  par  with  the  other 
pertinent  medical  evidence"  (HCFAR 
93-1-8). 

Thus,  although  an  attending 
physician's  certification  or 
recertification  that  care  is  needed  is  to 
be  given  great  weight  in  determining 
SNF  coverage,  we  do  not  consider  a 
certification  or  recertification  irrefutable 
in  the  face  of  medical  evidence  to  the 
contrary.  We  do  not  believe  that  a 
certification  or  recertification  should  be 
considered  more  binding  when 
completed  by  a  nurse  practitioner  or 
clinical  nurse  specialist  than  it  would 
have  been  if  completed  by  the  attending 
physician.  Therefore,  it  is  possible  for  a 
nurse  practitioner  or  clinical  nurse 
specialist's  certification  of  the  need  for 
care  to  be  superseded  by  medical 
evidence  to  the  contrary,  which  can 
include  the  opinion  of  the  attending 
physician.  We  do  not  anticipate  that 
such  a  certification  or  recertification 
would  be  completed  in  direct 
contradiction  to  the  attending 
physician's  opinion.  For  example,  if  the 
attending  physician  disagrees  with  a 
nurse  practitioner's  %r  clinical  nurse 
specialist's  certification  of  the  need  for 
care,  the  medical  review  entity  can  deny 
coverage,  provided  that  the  attending 
physician's  opinion  is  consistent  with 
the  medical  evidence  in  the  file. 

B.  The  Definition  of  "Collaboration" 

In  the  proposed  rule  of  June  28, 1991, 
we  defined  "collaboration"  as  a  process 
whereby  a  nurse  practitioner  or  clinical 
nurse  S]>ecialist  works  with  a  doctor  of 
medicine  or  osteopathy  to  deliver  health 
care  services.  The  services  are  delivered 
within  the  scope  of  the  practitioner's 
professional  expertise  virith  medical 
direction  and  appropriate  supervision  as 
provided  for  in  guidelines  jointly 
developed  by  the  practitioner  and  the 
physician,  or  other  mechanisms  defined 
by  Federal  regulations  and  the  law  of 
the  State  in  which  the  services  are 
performed. 

Comment:  One  commenter 
maintained  that  HCFA's  proposed 
definition  of  "collaboration,"  which 
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provides  that  appropriate  supervision 
should  be  provided,  implies  that  a 
physician  should  be  physically  present. 
The  commenter  believes  this 
implication  is  overreaching  and  does 
not  reflect  the  professional  practice  of 
these  practitioners.  The  commenter 
contends  that  physicians  are  not 
physically  present  in  the  facihty  at  the 
same  time  the  services  are  performed. 

Response:  We  do  not  beheve  that  our 
proposed  definition  is  overreaching. 
The  requirement  that  collaboration 
entail  medical  direction  and  supervision 
does  not  imply  that  the  physician  be 
physically  present  in  the  facility  or  even 
that  the  physician  be  consulted  on  each 
patient.  Our  definition  is  meant  to  apply 
to  the  overall  relationship  between  Uie 
physician  and  the  nurse  practitioner  or 
clinical  niuse  specialist  Thus,  we 
envision  that  collaboration  would 
involve  some  systematic  formal 
planning,  assessment,  and  a  practice 
arrangement  that  reflects  and 
demonstrates  evidence  of  consultation, 
recognition  of  statutory  limits,  clinical 
authority,  and  accountability  for  patient 
care,  according  to  some  mutual 
agreement  that  allows  each  professional 
to  function  independently. 

C.  The  Limitation  on  Authorization  To 
Sign  Certification  and  Recertification 
Statements 

In  the  June  28, 1991,  proposed  rule, 
we  proposed  to  revise  §  424.11(e)  to 
specify  that  nurse  practitioners  and 
clinical  niuse  specialists  be  authorized 
to  sign  certifications  and  recertifications 
for  extended  care  services.  We  defined 
these  entities  as  individuals,  licensed  by 
the  State,  who  meet  the  requirements  in 
§  424.20(e). 

Comment:  One  commenter  suggested 
that  regulations  should  provide  that  the 
physician  assistant,  as  well  as  the  muse 
practitioner  and  cUnical  nurse 
specialist,  be  allowed  to  certify  and 
recertify  residents  for  Medicare  benefits. 

Response:  Under  current  law, 
physician  assistants  are  not  allowed  to 
perform  these  certifications  and 
recertifications.  Section  6028  of  OBRA 
'89  extended  the  signature  authorization 
for  certification  and  recertification  to 
nurse  practitioners  and  clinical  nurse 
specialists  only. 

Comment:  Cme  commenter  indicated 
that  the  criteria  in  the  proposed  rule 
that  require  State  licensure  for  the  nurse 
practitioner  and  clinical  nurse  specialist 
to  meet  the  signature  authorization 
requirements  place  restraints  on  many 
of  the  nurse  practitioners  and  clinical 
nurse  specialists  who  are  not  formally 
recognized  through  their  State  practice 
acts  (that  is,  formal  licensure 
requirements),  but  who  are  not 


prevented  bom  practicing  in  those  same 
States.  The  conunenter  believes  that  the 
lack  of  a  formal  licensure  program 
should  not  prevent  this  provision  from 
being  implemented  in  a  State. 

Response:  We  agree  that  the  proposed 
qualifications  requiring  State  licensure 
are  unduly  restrictive  on  those  nurse 
practitioners  and  clinical  nurse 
specialists  who  are  in  States  that 
currently  authorize  them  to  practice 
under  State  law,  even  though  no  formal 
licensure  exits.  Therefore,  we  are 
revising  proposed  §  424.11(e)  to 
eliminate  the  requirement  for  State 
licensure.  Instead,  we  are  setting  forth 
the  necessary  qualifications  that  nurse 
practitioners  and  clinical  nurse 
specialists  must  meet  for  purposes  of 
this  provision.  As  detailed  below,  these 
qualification  requirements  will  ensure 
that  the  signature  authority  is  extended 
to  nurse  practitioners  and  clinical  nurse 
specialists  who  are  currently  authonzed 
under  State  law  to  perform  such 
services,  even  if  no  formal  licensure 
exists. 

Nurse  practitioners  and  clinical  nurse 
specialists  are  primary  health  care 
providers.  As  a  primary  health  care 
provider,  the  nurse  practitioner  and/or 
clinical  nurse  specialist  manages  cara 
under  a  framework  that  includes 
assessment  of  health  status,  diagnosis, 
development  of  a  treatment  plan, 
implementation  of  that  plan,  follow  up. 
and  patient  education.  The  autonomous 
nature  of  advanced  practice  nursing 
requires  accountability  for  outcomes  in 
health  care. 

In  the  early  years,  many  of  the  nurse 
practitioner  and  clinical  nurse  specialist 
programs  were  hospital  based  certificate 
programs  that  provided  basic  education 
and  clinical  requirements  that  were  very 
similar  to  the  requirements  that 
Medicare  established  in  regulations  for 
rural  health  clinics  in  §  491.2.  In  the  late 
1970's,  post-basic  advanced  practice 
programs  began  to  evolve  in  response  to 
societal  and  health  care  needs  and  are 
rapidly  being  phased  out  in  favor  of 
master's  programs.  Most  of  the 
educational  preparation  now  required  is 
defined  by  guidelines  established  by  the 
profession  to  assure  appropriate 
knowledge  and  clinical  competency 
necessary  for  the  delivery  of  primary 
health  care. 

A  formal,  graduate  educational 
program  provides  the  nurse  practitioner 
and  clinical  nurse  specialist  the 
theoretical  knowledge  and  clinical  skills 
appropriate  for  their  scope  of  practice 
that  includes  clinical,  technical  and 
ethical  learning  experiences  for  delivery 
of  care  and  role  development  in 
advanced  nursing  practice.  Formal 
graduate  education  also  enablies  nurse 
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practitioners  and  clinical  nurse 
specialists  to  achieve  and  maintain 
national  certification  and  recognition. 
Currently,  for  the  nurse  practitioner.  47 
States  require  at  least  national 
certification  or  a  master's  degree  and/or 
completion  of  an  advanced  practice 
program.  For  the  clinical  nurse 
specialist.  29  States  specify  a  graduate 
degree  and/or  national  certification.  For 
the  remaining  States,  advanced  practice 
nursing  is  not  recognized,  the  authority 
to  practice  is  covered  under  a  broad 
Nurse  Practice  Act,  or,  in  still  others, 
the  scope  of  practice  is  based  on  the 
registered  nurse's  own  determination  of 
education,  experience  and  amount  of 
physician  supervision  necessary  to 
conduct  practice  safely. 

The  completion  of  a  formal,  graduate 
education  program  ensures  that  the 
nurse  practitioner  and  clinical  nurse 
specialist  acquire  and  maintain  the 
theoretical  knowledge  and  clinical  skills 
appropriate  for  the  certification  and 
recertification  of  extended  care  services. 
Therefore,  in  this  final  rule  we  are 
requiring  master's  preparation  for  entry 
level  nurse  practitionws  and  clinical 
nurse  specialists  who  certify  and 
recertify  SNF  residents.  We  believe  that 
this  requirement  is  consistent  with  the 
training  requirement  currently 
associated  with  advanced  practice 
nursing  specialties. 

We  also  intend  to  allow  nurse 
practitioners  and  clinical  nurse 
spedaUsts  who  are  currently  practicing 
under  previously  set  standards,  which 
may  be  less  restrictive  (for  example,  not 
requiring  a  master's  degree  in  nursing), 
to  certify  and  recertify  SNF  services. 
Consequently,  we  are  providing  that  an 
individual  may  certify  and  recertify  SNF 
residents  if  the  individual:  is  a 
registered  profsssional  nurse  currently 
licensed  to  practice  nursing  in  the  State 
where  he  or  she  practices;  is  authorized 
to  perform  the  services  of  a  nurse 
practitioner  or  clinical  nurse  specialist; 
and  has  received,  within  36  months 
fix)m  the  effective  date  of  this  final  rule, 
a  certificate  of  completion  from  a  formal 
advanced  practice  program  that 
prepares  registered  nurses  to  perform  an 
expanded  role  in  the  delivery 'of  primary 
care. 

Accordingly,  we  are  revising 
§  424.11(e)(5)  to  specify  that,  in  order  to 
qualify  as  a  nurse  practitioner,  an 
individual  must: 

(1)  Be  a  registered  professional  nurse 
who  is  aurently  licensed  to  practice 
nursing  in  the  State  where  he  or  she 
practices;  be  legally  authorized  to 
perform  the  services  of  a  nurse 
practitioner  in  accordance  with  State 
law;  and  have  a  master's  degree  in 
nursing; 


(2)  Be  certified  as  a  nurse  practitioner 
by  a  duly  recognized  professional 
association  that  has,  at  a  minimum, 
eligibility  requirements  that  meet  the 
standards  in  §  424.1  l(e)(5)(i)  (that  is.  in 
item  (1)  immediately  above);  or 

(3)  Meet  the  requirements  for  a  nurse 
practitioner  set  forth  in  §  424.11(e)(5)(i), 
except  for  the  master's  degree 
reqiiirement.  and  have  received  before 
Augiist  25, 1998  a  certificate  of 
completion  from  a  formal  advanced 
practice  program  that  prepares 
registered  nurses  to  perform  an 
expanded  role  in  the  delivery  of  primary 
care. 

We  have  chosen  a  36-month  period 
for  two  reasons.  First,  we  note  that  most 
advanced  nursing  programs  are  from 
one  to  two  years  in  length,  and  we  want 
to  be  siue  that  students  ciurently  or 
soon  to  be  enrolled  in  existing  non- 
master's  programs  would  be  able  to 
complete  their  training  and  be  eligible 
for  Medicare  participati<»)  without  the 
need  to  change  programs.  Secondly,  we 
want  to  provide  the  institutions 
operating  the  programs  with  enough 
time  to  react  to  these  regulations.  Our 
research  to  date  leads  us  to  beUeve  that 
non-master's  advanced  programs  are 
steadily  being  converted  to  master's 
degree  programs  and  we  therefore 
beUeve  that  this  requirement  may  well    ~ 
afiect  the  timing  of  institutional 
decisions  for  conversion,  rather  than  the 
nature  of  those  decisions.  We  welcome 
comments  on  this  particular  issue. 

In  addition,  \uder  revised 
§  424.11(e)(6),  in  order  to  qualify  as  a 
clinical  nurse  specialist  the  individual 
must: 

(1)  Be  a  registered  professional  niu-se 
who  is  currentiy  licensed  to  practice 
nursing  in  the  State  where  he  or  she 
practices;  be  legally  authorized  to 
perform  the  services  of  a  clinical  nurse 
specialist  in  accordance  with  State  law; 
and  have  a  master's  degree  in  a  defined 
clinical  area  of  nursing; 

(2)  Be  certified  as  a  clinical  nurse 
specialist  by  a  duly  recognized 
professional  association  that  has,  at  a 
minimum,  eligibility  requirements  that 
meet  the  standards  in  §424.11(e)(6)(i) 
(that  is,  item  (1));  or 

(3)  Meet  the  requirements  for  a 
clinical  nurse  specialist  set  forth  in 

§  424.ll(e)(6)(i),  except  for  the  master's 
degree  requirement,  and  have  received 
before  August  25, 1998,  a  certificate  of 
completion  bom  a  formal  advanced 
practice  program  that  prepares 
registered  nurses  to  perform  an 
expanded  role  in  the  delivery  of  primary 
care. 

As  noted  above,  we  are  adding  the 
above  provisions  as  a  result  of  a  public 
comment  on  our  June  28, 1991  proposed 


rule.  However,  since  it  would  have  been 
difficult  for  readers  to  anticipate  the 
changes  that  are  necessary  in  this  final 
rule,  we  are  accepting  public  comments 
on  the  qualification  remiirements  set 
forth  in  new  $  424.11(e)(S)  and  (6). 

D.  Timing  of  the  Recertification 

Neither  OBRA  '89  nor  the  June  28. 
1991  proposed  rule  addressed  the 
timing  of  the  recertification  statements. 
However,  aurent  regulations  in 
$  424.20(d)  specify  mat  the  first 
recertification  is  required  no  later  than 
the  14th  day  of  post-hospital  SNF  care, 
and  subsequent  recertifications  are 
required  at  least  every  30  days  after  the 
first  recertification. 

Comment:  One  commenter  suggested 
that  HCFA  change  the  reouiiement  of 
recertification  im  medicu  and  health 
services,  from  evoy  30  days  to  monthly. 

Response:  The  timing  requirements 
for  certification  and  recertification  were 
not  addressed  in  the  proposed  rule  and 
thus  are  not  the  subject  of  this 
regulation.  We  note,  however,  that  the* 
requirements  are  stated  in  regulations 
(§  424.20(d))  in  terms  of  days  because 
they  must  relate  to  an  admission,  which 
may  occur  any  time  diuing  a  month.  We 
do  not  believe  that  it  would  be 
appropriate  to  restate  these 
requirements  in  terms  of  months.  Such 
a  change  could  result  in  extending  the 
period  between  recertifications  to  60 
days  if  a  recertification  took  place  on 
the  1st  day  of  one  month  and  on  the  last 
day  of  the  next  month. 

IV.  Provisions  of  the  Final  Rule  With 
Comment  Period 

For  the  most  part.  Uie  final  rule 
adopts  the  provisions  of  the  proposed 
rule.  Those  provisions  of  the  final  rule 
that  difiier  bom  the  proposed  rule 
follow. 

la  the  proposed  rule,  we  added  a  new 
§  424.11(e)(4)  to  extend  to  nurse 
practitioners  and  clinical  nurse 
specialists  the  authority  to  sign 
statements  that  would  certify  and 
recertify  that  extended  care  services  are 
needed  or  continue  to  be  needed.  We 
proposed  that  nurse  practitioners  and 
clinical  nurse  specialists  must  be 
licensed  by  the  State  in  order  to  be 
authorized  to  sign  these  statements.  As 
a  result  of  public  comment,  in  this  final 
rule  we  are  revising  §424. 11(e)(4)  of  the 
proposed  rule  to  delete  the  licensure 
requirement.  Instead,  as  discussed 
above  in  section  ni.C.  of  this  preamble, 
we  are  adding  paragraphs  (e)(5)  and 
(e)(6]  to  §  424.11(e)  to  set  forth  specific 
qualification  requirements  for  nurse 
practitioners  and  clinical  nurse 
specialists,  respectively,  for  purposes  of 
the  certification  provisions.  We  are 


accepting  public  comments  on  these 
provisions. 

V.  Impact  Statement 

Unless  the  Secretary  certifies  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities,  we  generally 
prepare  a  regulatory  flexibility  analysis 
that  is  consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612) .  For  piuposes  of  the  RFA. 
physicians  are  considered  to  be  small 
entities.  We  also  consider  nurses  who 
woi^  on  a  consulting  basis  or  who  are 
self-employed  to  be  small  entities. 

Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatory  impact 
analysis  for  any  rule  that  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  With  the  exception  of 
hospitals  located  in  certain  rural 
counties  adjacent  to  urban  areas,  for 
purposes  of  section  1102(b)  of  the  Act, 
we  define  a  small  rural  hospital  as  a 
hospital  that  is  located  outside  of  a 
Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 

As  discussed  in  preceding  sections  of 
this  preamble,  this  final  rule 
implements  section  6028  of  OBRA  '89 
concerning  the  expansion  of  the 
certification  and  recertification 
authority  for  extended  services  to  nurse 
practitioners  and  certified  nurse 
specialists.  In  view  of  the  specificity  of 
the  statutory  provisions,  we  considered 
no  alternatives  beyond  those  raised  by 
commenters.  Any  economic  effects  of 
this  rule  stem  directly  from  the  OBRA 
'89  provisions.  However,  we  beUeve  that 
economic  effects  of  this  rule  are 
minimal.  We  do  anticipate  that  the 
implementation  of  the  provision  to 
allow  nurse  practitioners  and  clinical 
nurse  specialists  to  certify  and  recertify 
that  extended  care  services  are  needed 
will  be  beneficial  to  physicians  since 
this  will  free  physicians  to  perform 
other  procedures  that  require  their 
professional  expertise. 

In  the  proposed  rule  (56  FR  29611), 
we  stated  that  the  proposed  changes  to 
the  regulations  would  not  produce  any 
effects  that  would  have  a  significant 
effect  on  the  economy  or  on  a 
substantial  number  of  small  entities.  We 
received  no  comments  on  this  assertion. 
The  only  change  that  we  are  making  in 
this  final  rule  is  to^arify  that  these 
provisions  will  apply  to  nurse 
practitioners  and  clinical  nurse 
specialists  when  they  are  authorized 
imder  State  law  to  perform  services 
even  if  no  formal  licensure  exists.  This 
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change  will  have  no  significant 
economic  effect. 

We  have  determined,  and  the 
Secretary  certifies,  that  this  final  rule 
will  not  have  a  significant  effect  on  the 
operations  of  a  substantial  number  of 
small  entities  or  on  small  rural 
hospitals.  Therefore,  we  have  not 
prepared  a  regulatory  flexibility  analysis 
or  an  analysis  of  the  effects  of  tiiis  rule 
on  small  rural  hospitals. 

In  accordance  %vith  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

VI.  Collection  of  Information 
Requirements 

Section  424.20  of  the  regulations 
contains  information  collection 
requirements.  The  information 
collection  requirements  concern  the 
signatures  for  certification  and 
recertification  statements  for  extended 
care  services.  The  respondents  who  will 
be  responsible  are  physicians,  nurse 
practitioners  or  clinical  nurse  spedaUsts 
working  in  collaboration  with  a 
physician.  Public  reporting  burden  for 
this  collection  of  information  is 
estimated  to  be  1  hour  per  response. 

The  requirements  contained  in 
§  424.20  were  approved  by  0MB  on  May 
3, 1991,  in  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  The  0MB  approval 
number  is  0938-0454,  and  the 
expiration  date  is  March  31, 1998. 

VII.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  FR  documents  published  for 
comment,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  about  the 
quaUfication  requirements  for  nurse 
practitioners  or  clinical  nurse  speciaUsts 
by  the  date  and  time  specified  in  the 
DATES  section  of  this  preamble,  and,  if 
we  proceed  with  a  subsequent 
document,  we  will  respond  to  the 
comments  in  the  preamble  to  that 
document. 

List  of  Subiects  in  42  CFR  Part  424 

Assignment  of  benefits.  Physidan 
certification.  Claims  for  payment. 
Emergency  services,  Plan  of  treatment. 

42  CFR  chapter  IV,  part  424,  is 
amended  as  follows: 

PART  424— CONDITIONS  FOR 
MEDICARE  PAYMENT 

1.  The  authority  citation  for  part  424 
is  revised  to  read  as  follows: 


Authority:  Sees.  216(i),  1102, 1814, 
181S(c).  1835,  lS42(b).  1861, 1866(d).  1870(e) 
and  (f).  1871, 1872  and  1883(d]  of  the  Social 
Security  Act  (42  U.S.C.  416(j).  1302. 1395f, 
1395g(c),  1395n,  1395u(b).  1395x.  1395cc(d), 
1395gg(e)  and  (f).  1395hh,  1395ii  and 
1395tt(d)). 

2.  In  §  424.1,  the  intiwludory  text  of 
paragraph  (b)  is  republished  and 
paragraph  (b)(1)  is  revised  to  read  as 
foUows: 

§  424.1    Basis  and  scope. 

•  •        •        «        • 

(b)  Scope.  This  part  sets  forth  certain 
spedfic  conditions  and  limitations 
applicable  to  Medicare  payments  and 
cites  other  conditions  and  limitations 
set  forth  elsewhere  in  this  chapter.  This 
subpart  A  provides  a  general  overview. 
Other  subparts  deal  specifically  with— 

(1)  The  requirement  that  the  need  for 
services  be  certified  and  that  a 
physician  estabUsh  a  plan  of  treatment 
(subpart  B); 

•  *        •        •        • 

3.  In  §  424.5,  the  introductory  text  of 
paragraph  (a)  is  republished  and 
paragraph  (a)(4)  is  revised  to  read  as 
follows: 

§424.5    Basic  condWons. 

(a)  As  a  basis  for  Medicare  payment, 
the  following  conditions  must  be  met: 

•  •        •        •        * 

(4)  Certification  of  need  for  services. 
When  required,  the  provider  must 
obtain  certification  and  recertification  of 
the  need  for  the  services  in  accordance 
with  subpart  B  of  this  part. 

4.  The  heading  for  subpart  B  is 
revised  to  read: 

Subpart  B— Certification  and  Plan  of 
Treatment  Requirements 

5.  Section  424.10  is  revised  to  read  as 
follows: 

§  424.10    Purpose  and  scope. 

(a)  Purpose.  The  physidan  has  a 
major  role  in  determining  utilization  of 
health  services  furnished  by  providers. 
The  physician  decides  upon 
admissions,  orders  tests,  drugs,  and 
treatments,  and  determines  the  length  of 
stay.  Accordingly,  sections  1814(a)(2) 
and  1835(a)(2)  of  the  Act  establish  as  a 
condition  for  Medicare  payment  that  a 
physician  certify  the  necessity  of  the 
services  and,  in  some  instances, 
recertify  the  continued  need  for  those 
services. 

Section  1814(a)(2)  of  the  Act  also 
permits  nurse  practitioners  or  clinical 
nurse  specialists  to  certify  and  recertify 
the  need  for  post-hospital  extended  care 
services. 


38272      Federal  Register  /  Vol.  60,  No.  143  /  Wednesday.  July  26,  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60,  No.  143  /  Wednesday.  July  26,  1995  /  Rules  and  Regulations      38273 


(b)  Scope.  This  subpart  sets  forth  the 
timing,  content,  and  signature 
requirements  for  certification  and 
recertification  with  respect  to  certain 
Medicare  services  furnished  by 
providers. 

6.  In  §424.11.  paragraph  (b)  is 
revised,  the  introductory  text  of 
paragraph  (e)  is  revised,  and  new 
paragraphs  (e)(4),  (e)(5),  and  (e)(6)  are 
added  to  read  as  follows: 

§  424.1 1    General  procaduras. 

•        •        *        •        • 

(b)  Obtaining  the  certification  and 
recertification  statements.  No  specific 
procedures  or  forms  are  required  for 
certification  and  recertification 
statements.  The  provider  may  adopt  any 
method  that  permits  verification.  The 
certification  and  recertification 
statements  may  be  entered  on  forms, 
notes,  or  records  that  the  appropriate 
individual  signs,  or  on  a  special 
separate  form.  Except  as  provided  in 
paragraph  (d)  of  this  section  for  delayed 
certifications,  there  must  be  a  separate 
signed  statement  for  each  certification 
or  recertification. 


(e)  Limitation  on  authorization  to  sign 
statements.  A  certification  or 
recertification  statement  may  be  signed 
only  by  one  of  the  following: 

***** 

(4)  A  nurse  practitioner  or  clinical 
nurse  specialist,  as  defined  in  paragraph 
(e)(5)  or  (e)(6)  of  this  section,  in  the 
circumstances  specified  in  §  424.20(e). 

(5)  For  purposes  of  this  section,  to 
quahfy  as  a  nurse  practitioner,  an 
individual  must — 

(i)  Be  a  registered  professional  nurse 
who  is  currently  licensed  to  practice 
musing  in  the  State  where  he  or  she 
practices;  be  authorized  to  perform  the 
services  of  a  nurse  practitioner  in 
accordance  with  State  law;  and  have  a 
master's  degree  in  nursing; 

(ii)  Be  certified  as  a  nurse  practitioner 
by  a  professional  association  recognized 
by  HCFA  that  has,  at  a  minimum, 
eligibihty  requirements  that  meet  the 
standards  in  paragraph  (e)(5Hi)  of  this 
section:  or 

(iii)  Meet  the  requirements  for  a  nurse 
practitioner  set  forth  in  paragraph 
(e)(5)(i)  of  this  section,  except  for  the 
master's  degree  requirement,  and  have 
received  before  August  25, 1998  a 
certificate  of  completion  bom  a  formal 
advanced  practice  program  that 
prepares  registered  nurses  to  perform  an 
expanded  role  in  the  delivery  of  primary 
care. 

(8)  For  purposes  of  this  section,  to 
qualify  as  a  clinical  nurse  specialist,  an 
individual  must — 


(i)  Be  a  registered  professional  nurse 
who  is  currently  licensed  to  practice 
niusing  in  the  State  where  he  or  she 
practices;  be  authorized  to  perform  the 
services  of  a  clinical  nurse  specialist  in 
accordance  with  State  law;  and  have  a 
master's  degree  in  a  defined  cUnical 
area  of  nursing; 

(ii)  Be  certified  as  a  clinical  nurse 
specialist  by  a  professional  association 
recognized  by  HCFA  that  has  at  a 
minimum,  eligibility  requirements  that 
meet  the  standards  in  paragraph  (e)(6)(i) 
ofthis  section;  or 

(iii)  Meet  the  requirements  for  a 
clinical  nurse  specialist  set  forth  in 
paragraph  (e)(6)(i)  ofthis  section,  except 
for  the  master's  degree  requirement,  and 
have  received  before  August  25, 1998  a 
certifi^te  of  completion  fit>m  a  formal 
advanced  practice  program  that 
prep>ares  registered  nurses  to  perform  an 
expanded  role  in  the  delivery  of  primary 
care. 

7.  In  §  424.20.  the  introductory  text 
and  paragraph  (e)  are  revised  to  read  as 
follows: 

S  424.20    Requirements  for  posttiospitai 
SNFcare. 

Medicare  Part  A  pays  for  posthospital 
SNF  care  furnished  by  a  SNF,  or  a 
hospital  or  RPCH  with  a  swing-bed 
approval,  only  if  the  certification  and 
recertification  for  services  are  consistent 
with  the  content  of  paragraph  (a)  or  (c) 
ofthis  section,  as  appropriate. 
***** 

(e)  Signature.  Certification  and 
recertification  statements  may  be  signed 
by- 

(1)  The  physician  responsible  for  the 
case  or,  with  his  or  her  authorization,  by 
a  physician  on  the  SNF  sta^  or  a 
physician  who  is  available  in  case  of  an 
emergency  and  has  knowledge  of  the 
case;  or 

(2)  A  Burse  practitioner  or  clinical 
nurse  spedali^,  neither  of  whom  has  a 
direct  or  indirect  employment 
relationship  with  the  faciUty  but  who  is 
working  in  collaboration  with  a 
physician.  For  purposes  of  this  section, 
collaboration  means  a  process  whereby 
a  nurse  practitioner  or  clinical  mirse 
speciahst  works  with  a  doctor  of 
medicine  or  osteofMthy  to  deliver  health 
care  services.  The  services  are  delivered 
within  the  scope  of  the  nurse's 
professional  expertise,  with  medical 
direction  and  appropriate  supervision  as 
provided  for  in  guidelines  jointly 
developed  by  the  nurse  and  the 
physician  or  other  mechanisms  defined 
by  Federal  regulations  and  the  law  of 
the  State  in  which  the  services  are 
performed. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  April  4, 1994. 
Bruce  C  Vladeck. 

AdministJvtoT,  Health  Care  Finaitcing 
Administration. 

Dated:  February  18, 199S. 
Doniui  E.  ShalaU. 
Secretary. 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart64 
[Docket  No.  FEMA-7e21] 

List  of  Communities  Eligibte  for  the 
Saie  of  Rood  insurance 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

summary:  This  rule  identifies 
communities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  communities  have 
applied  to  the  program  and  have  agreed 
to  enact  certain  floodplain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  commtmities 
Usted. 

EFFECTIVE  DATES:  The  dates  listed  in  the 
third  column  of  the  table. 
ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  commimities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  NFIP  at:  Post  Office  Box  6464, 
Rockville.  MD  20849,  (800)  638-6620. 
FOR  FURTHER  MFORMATION  CONTACT: 
Robert  F.  Shea,  Jr.,  Division  Director, 
Program  Implementation  Division, 
Mitigation  Directorate,  500  C  Street. 
SW..  room  417.  Washington,  DC  20472. 
(202)646-3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  retiun, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  cotistruction  from  future  flooding. 
Since  the  commimities  on  the  attached 
list  have  recently  entered  the  NFIP, 
subsidized  flood  insurance  in  now 
available  for  property  in  the  community. 

In  addition,  the  Director  of  the 
Federal  Emergency  Management  Agency 


has  identified  the  special  flood  hazard 
areas  in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
MAP  (FHBM)  or  Flood  Insurance  Rate 
Map  (FIRM).  The  date  of  the  flood  map. 
if  one  has  been  pubUshed,  is  indicated 
in  the  fourth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published.  Section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  42  U.S.C.  4012(a),  requires 
the  purchase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 
The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under 
5  U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 


Regulatory  Flexibility  Act 

The  Associate  Director  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  in  accordance 
with  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  because  the  rule 
creates  no  additional  burden,  but  lists 
those  communities  eligible  for  the  sale 
of  flood  insurance. 

Regulatory  Classification 

The  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 


October  26. 1987.  3  CFR  1987  Comp..  p. 
252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25.  1991,  56  FR 
55195.  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subjects  in  44,  CFR  Part  64 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.0. 12127.  44  FR  19367, 
3  CFR.  1979  Comp..  p.  376. 

§64.6    [Amended] 

2.  The  tables  published  imder  the 
authority  of  §  64.6  are  amended  as 
follows: 


State/location 


N«w  Ellgitiles— Emergency  Program 
Iowa:  Hancock  County,  unincorporated  areas 

South  CaroHna:  Lamar,  town  of,  Darlington  County  .... 
Montana:  Mineral  County,  unincorporated  areas 

Vermont:  Sharon,  town  of,  Windsor  County  

Nebraska:  Duncan,  viHage  of,  Platte  County  „.. 

Tennessee:    Cumberland    County,    unincorporated 

areas. 
Natyaska:  Greeley,  village  of,  Greeley  County 

New  EHgibtea— Regular  Program 
Colorado:  South  Fork,  town  of,  Rio  Grande  County  ^  .. 

Montana:  Haidm,  city  of.  Big  Horn  County  

Oklahoma:  Caddo  County,  untncorporatad  areas 

Texas:  Palsades,  village  of,  Randall  County  ^  

North  Carolina:  Green  Courtly,  unincorporated  areas  . 
Califomia:  Apple  Valley,  town  of,  San  Bernardino 

County  3. 
Ohio:  Somervilie,  village  of,  Butter  County  

il 

Relnstatemants 

Pennsylvania:  St.  Clair,  borough  of,  Schuylkill  County 
Indiana:  Springport.  town  of,  Henry  County 

West  Virginia:  Mercer  County,  unincorporated  areas  .. 

Regular  Program  Conversions 
Region  II 

New  York:  Southampton,  village  of,  Suffolk  County  .... 

Region  III 

Pennsylvania:  Port  Cartxxi,  Ixxough  of,  SchulykHI 
County. 


Commurwty 
No. 


190673 

450063 

300159 

500300 
310272 
470373 
310373 

080318 
300115 
400479 

481666 
370378 
060752 

390046 


420789 
180347 

540124 

365343 
420783 


Effective  date  of  eligitxlity 


June  16,  1995 


do 

June  19, 1995 


do 

June  22, 1995 

.do 

June  26. 1995 

Junes,  1995  .. 

do , 

June  12, 1995 


do 

do 

June  16, 1995 

June  21, 1995 


November  24.  1972,  Emerg.;  March  15,  1977,  Reg.; 

June  2, 1995,  Susp.;  June  9, 1995,  Rein. 
February  23,    1976,   Emerg.;  S^^ember  4,   1987, 

Reg.;  September  4,  1987,  Susp.;  June  22,  1995, 

Rein. 
December  23,  1975,  Emerg.;  Fet>ruary  1,  1983,  Reg., 

June  16,  1995,  Susp.;  June  27,  1995,  Rein. 


June  2,  1995,  suspension  withdrawn 
do 


Current  effective 
map  date 


September  6, 

1977. 
July  18,  1975. 
Decerrbef  14, 

1982. 
Fetxuary  4, 

1977, 
February  18, 

1977. 
September  2, 

1977. 
July  11.  1975. 


September  27, 
1991. 

January  6,  1983. 


Fet)ruary  18, 
1981. 


June  2,  1995. 

Septemt)er4, 
1987. 

May  2,  1995. 


June  2.  1992. 
June  2,  1995. 


JMI 
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JMI 


Stata/kxatton 


Regionrv 

Atabwna:  Tuscaloosa,  city  01,  Tuscaloosa  Comtf  .. 

Region  V 
VWscorain:  Oshkosh,  city  o(,  Winnebago  County  _.. 
Region  VI 

Louisiana:  LeesviHe,  city  of,  Vemon  Parish 

Oklahoma: 

Pawnee,  city  of.  Pawnee  County 

iMlcCiain  County,  unincorporated  areas 


Region  Vlil 

Cokxado: 

Nederland,  town  of,  Boukler  County 

La  Plata  County,  unincorporated  areas 

Utah:  Joseph,  town  of,  Sevier  County  

Region  IX 

Hawaii:  Hawaii  County,  unincorporated  areas 

Region  X 
Washington:  Cowlitz  County,  unirKorporated  areas  .. 

Region  III 

Delaware: 

Bethany  Beach,  town  of.  Sussex  County 

Bethel,  town  of,  Sussex  County 

Blades,  town  of,  Sussex  County 

Oagstxxo,  town  of,  Sussex  County  

Dewey  Beach,  town  of,  Sussex  County 

Fenwick  Island,  town  of,  Sussex  County 

Greenwood,  town  of,  Sussex  County  

Laurel,  town  of,  Sussex  County _ 

Lewes,  city  of.  Sussex  County _ _ 

MHford.  town  of,  Sussex  County  

MiUsboro,  town  of,  Sussex  County — 

MHIville,  town  of,  Sussex  County  

Milton,  town  of.  Sussex  County  

Ocean  View,  town  of,  Sussex  County  

Rehobotf!  Beach,  town  of,  Sussex  County 

.    Slaughter  Beach,  town  of,  Sussex  County  

South  Bettiany,  town  of.  Sussex  County  

Sussex  Courrty,  unincorporated  areas 

Pennsylvania:    Upper   ChKhester.   township  of. 
Delaware  County. 

Regton  IV 

Ftorida: 

Gulf  Breeze,  city  of.  Santa  Rosa  County 

Monroe  County,  unincorporated  areas  

Regton  V 

IrKiana:  Bloomington.  city  of.  Monroe  County 

Regton  VI 

Oklahoma: 

Mkjwest  City,  city  of.  Oklahoma  County 

Newcastle,  city  of.  McClain  County  

Region  VII 

Iowa: 

Ames,  city  of.  Storey  County  

Mason  City,  city  of,  Cerro  Gordo  County 

Jackson  County,  unincorporated  areas  

Kartsas:  Pittstxjrgh.  city  of.  Crawford  County 

Region  X 

Washington:  Thurston  County,  unincorporated  areas 


Community 
No. 


010203 
550511 

220229 

400163 
400538 

080255 
080097 
490127 

155166 

530032 


105083 

100066 

100031 

100033 

100056 

105084 

100039 

100040 

100041 

100042 

100043 

100044 

100045 

100046 

105086 

100050 

100051 

100029 

420439 


Efteclive  date  of  eligibiiity 


......do . 

.do . 

.do . 


.jdo. 
...do. 


.Jk). 
...do. 


.xk). 
...do. 


Current  effective 
map  date 


June  16. 1995.  suspenston  withdrawn 
do 

.do 

do  _ : 

do — 

do - 

do 

■«**«a^^^/     *■■##■■■■■*■**>♦»*#*>*>♦*»♦♦»»»»—*♦•■■<*■•••>•>•»» 

•  •••••\X^     •■••>••••>•>•■■•»■■■••••*•■■•■•••■•••••••■•>■••••• 

Jdo 

•  ••••*\M^   ••■••»••••••••>■•>•■*■»■>••*>•■•**>•■••••••••••■•• 

-do 

.do  — «..^.»...M.~~~»— ••.">••..»» 

-do 

jjo„„ ;..... 

do 


120275    .do 

125129    .do 


180169 


400406 
400103 


190254 
190060 
190879 
200072 


.jdo. 


..do. 
..do 


..do. 
..do ... 
..do ... 
..do ... 


J 


530188    do 


Do. 
Do. 

Do. 

Do. 
Do. 

Do. 
Do. 
Do. 

Da 

Do. 


June  16, 1995. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


Do. 
Do. 

Do. 


Do. 
Do. 


Do. 
Do. 
Do. 
Do. 

Do. 


Code  lor  reading  third  cokjmn:  Emerg. — Emergency;  Reg. — Regular;  Susp. — Suspension,;  Rein. — Reinstatement. 

'The  Town  of  South  Fork  has  adopted  Rio  Grande  County's  Flood  Insurance  Study  and  Flood  Insurance  Rate  Map  (FIRM)  dated  May  19, 
1987  for  fkxxlplain  management  and  flood  insurance  purposes.  Rio  Grande  County's  Community  ldentifk:atK>n  number  is  080153;  Panel  0007B. 

2 The  Village  of  Palisades  has  adopted  Randall  County's  Flood  Insurance  Study  and  Flood  Insurance  Rate  Map  dated  September  30,  1982  for 
ftoodplain  management  and  flood  insurance  purposes.  Randall  County's  Community  Identification  numt)er  is  480532;  Panels  1 1 0  and  300*. 

3  The  Town  of  Apple  Valley  has  adopted  San  Bemadino  County's  Flood  Insurance  Study  and  Flood  Insurance  Rate  Map  (FIRM)  dated  Sep- 
tember 28,  1990  and  any  revisions,  for  ftoodplain  management  and  fkxxj  ir\surance  purposes.  The  County's  Community  Identificatton  numtwr  is 
060270;  Panels  5850B.  5175B.  5200B.  and  5875B. 
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(Catalog  of  Federal  Domestic  Auistance  No. 
83.100.  "Flood  Insurance") 

Issued:  July  20, 1995. 
Frank  H.  Thomas, 

Deputy  Associate  Director,  Mitigation 
Directorate. 

(FR  Doc.  95-18388  Filed  7-25-95;.  8:45  am] 

BNJJNQ  CODE  tTlt-ai-U 


44CFRPart65 
[Dodwt  No.  FEMA-714q 

Changes  in  Rood  Elevation 
Detrnminations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (1%  annual  chance)  flood 
elevations  is  appropriate  because  of  new 
scientific  or  technical  data.  New  flood 
insurance  premium  rates  will  be 
calculated  from  the  modified  base  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevaUons  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  in  eflect 
prior  to  this  determination  for  each 
listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  die  community  that  the 
Associate  Director,  Mitigation 
Directorate,  reconsider  the  changes.  The 
modified  elevations  may  be  changed 
during  the  90-day  p>eriod. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  follovting  table. 
FOR  FURTHER  INFORMATION  CONTACT: 


Michael  K.  Buckley.  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate.  500  C  Street.  SW. 
Washington.  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
modified  base  flood  elevations  are  not 
listed  for  each  community  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq..  and  with  44  CFR  Part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
commimity  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
piu^uant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

Nationa]  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from  ' 


the  requirements  of  44  CFR  Part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Re^latory  Flexibility  Act.  The 
Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  FlexibiUty  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105. 
and  are  required  to  maintain  commimity 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This 
interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— {AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et.  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR.  1979  Comp..  p.  376. 

S65.4   [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 


Arizona:  Maricopa 


CaHtomia:  Santa  fiar- 


California:  Santa  Bar- 
bara. 


Location 


City  of  Phoenix 


Unincorporated 
areas. 


Unincorporated  area 


Dates  and  name  of 

newspaper  where 

notice  was  put>- 

lished 


May  18,  1995,  May 
25,  1995,  Arizona 
Reput)lic. 

May  18,  1995,  May 
25.  1995,  Santa 
Bstft>ara  News- 
Press. 

May  17. 1995,  May 
24,  1995,  Santa 
6art)ara  News- 
Press. 


Chief  executive  officer  of  community 


The  Honorat)le  Skip  RImsza,  Mayor.  City 
of  Phoenix.  200  West  Washington 
Street,  Ptioenix,  Arizona  85003. 

The  Honorable  Timothy  J.  Staffel,  Chair- 
person, Santa  Bart>ara  County,  Board 
of  Supen/isors.  401  East  Cypress  Ave- 
nue, Lompoc.  California  93436. 

The  Honorable  Tim  Stoffel.  Chairperson, 
Santa  Bart>ara  County,  Board  of  Su- 
pervisors, 195  East  Apanamu  Street, 
Fourth  Floor.  Santa  Bart>ara.  California 
93101. 


Effective  date 
of  modifica- 
tion 


April  19. 
1995. 

April  13. 
1995. 


April  21, 
1995. 


Community 
No. 


040051 


060331 


060331 
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State  and  county 


Caftomia:  Santa  Bar- 
bara. 

^4evada:  Ciartt 

J 
New  Mexico:  BemaNIo 

Otdatoma:  Comanche 

Texar  Collin 

Texas:  Bexar ^ — 


Texas:  Tarrant 


Texas:  Tarrant . 


Location 


City  of  Santa  Maria 
Unincorporated    ' 


City  o(  Afeuquerque 

City  of  Lawton „. 

City  of  Alton  „..».... 


Unincorporated 
areas. 


Oty  of  CoaeyviHe 
City  of  Grapevine 


Dates  and  name  of 

newspaper  wtiera 

notice  was  puth 


May  17, 1995,  May 
24, 1995,  Sante 
Maria  rimes. 

May  10. 1995.  May 
17, 1995.  Las 
Vegas  Review 
Journal. 

May  24, 1995,  May 
31.1995.  Alxj- 
querque  Jourral. 

May  24, 1995,  May 
31,  1995.  Lawton 
CoNnstitution. 

May  24. 1995,  May 
31,1995,  McKln- 
ney  Courier  Ga- 
zette. 

May  9. 1995,  May 
16, 1995.  San  An- 
tonio Express 


Chief  executive  officer  of  community 


May  3. 1995.  May 

10. 1995,  Fort 
Wonti  Star  Teto- 
gram. 

May  3.  1995,  May 

10. 1996.  Forth 
Worth  Ster  Tele- 
gram. 


The  Honorabto  Roger  G.  Bunch,  Mayor. 

City  of  Santa  Maria.  110  East  Cook 

Street.  Sante  Maria.  Califomte  93454. 
The  HonoratJie  Yvonne  Atkinson  Gates. 

Chairperson.  Clark  County.  Board  of 

Commissioners,  225  Bridger  Avenue. 

Las  Vegas,  hievada  89155. 
The  Honorabte  Martin  Chavez,  Mayor. 
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The  Honorable  John  T.  Martoy.  Mayor. 
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The  Horarabte  Joe  Fanner,  Mayor,  City 
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Texas  75002-2773. 

The  Honorable  Cyndi  Taytor  Krier,  Baxar 
County  Judge,  Bexar  County 
Couurhouse,  100  Dotoroea.  San  AniO: 
nio.  Texas  78205. 

The  Honorabte  Cheryl  Seigel.  Mayor. 
City  of  CoHeyvUto,  P.O.  Box  186. 
CotoyviHe,  Texas  76034. 

The  Honorabte  William  D.  Tate,  Mayor. 
City  of  Grapevine.  P.O.  Box  96104, 
Grapevine.  Texas  76501. 
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Fees  for  Products  and  Services  in 
Connection  With  CompetMve  Bidding 
Procedures 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  has  adopted 
a  Report  and  Order  which  establishes  a 
schedule  of  fees  that  participants  in  the 
competitive  bidding  process  will  be 
assessed  for  certain  on-line  computer 
services,  bidding  software,  and  bidder 
information  packages.  In  establishing 
the  fees,  the  Report  and  Order 
implements  the  Independent  Offices 
Appropriations  Act.  The  Commission's 
action  in  assessing  the  fees  is  to  recoup 
the  Federal  Government's  costs  for 
providing  such  services  and  products. 


EFFECTIVE  DATE:  July  26. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beit  Weintraub.  Wireless 
Telecommunications  Bureau.  Tel.  No. 
(202)  418-1316. 

SUPPI.EMENTARY  INFORMATION:  This  is  the 
complete  text  of  the  Report  and  Order 
which  was  adopted  on  July  21. 1995. 
and  released  on  July  21 ,  1995. 

L  Introduction 

1.  In  this  Report  and  Order,  we  amend 
Part  1  of  the  Commission's  Rules  to 
establish  a  schedule  of  fees  that 
participants  in  the  competitive  bidding 
process  will  be  assessed  for  certain  on- 
line computer  services,  bidding 
software,  and  for  bidder  information 
packages.  We  conclude  that  assessment 
of  these  charges  is  reasonable  and 
necessary  to  recoup  the  Commission's 
costs  for  providing  such  services  and 
products.  Specifically,  we  will  assess 
the  following  fees  to  bidders  and  other 
interested  parties: 

•  $2.30  per  minute  for  access  via  a 
900  number  telephone  service  to  the 
Commission's  Wise  Area  Network  (FCC 
WAN)  system  that  will  enable  users  to 
bid  electronically  bom  remote  locations 
and  access  licensing  databases. 

•  S175.00  for  remote  biddiiu  software 
package.  ^ 

•  No  charge  for  the  first  bidder 
information  package  requested,  and  a 


$16.00  fee  for  each  additional  package 
that  is  subsequently  requested  by  the 
same  party. 

n.  Background 

2.  The  Omnibus  Budget 
Reconciliation  Act  of  1993.  Public  Law 
No.  103-66.  Title  VI,  section  6002(b). 
107  Stat  312.  authorized  the 
Commission  to  award  licenses  by 
competitive  bidding  where  mutually 
exclusive  applications  for  initial 
licensing  are  received  for  subscriber- 
based  services  for  compensation.  Under 
this  authority,  the  Commission,  to  date, 
has  conducted  three  auctions  for 
Personal  Communications  Service  (PCS) 
licenses.^  In  previous  Commission 
auctions,  remote  electronic  bidding  was 
provided  by  Business  Information 
network  (BIN).  Bidders  electing  to  bid 
electronically  firom  remote  locations 
{i.e.,  not  at  the  FCC  auctions  site)  paid 


^  The  three  PCS  auction  conducted  thu«  far  are: 
(1)  The  Nationwide  Narrowband  PCS  auction,  held 
from  July  25  through  July  29. 1994;  (2)  the  Regional 
PCS  Narrowband  auction  held  October  26  through 
November  8. 1994;  and  (3)  the  broadband  PCS  A 
and  B  block  auction,  held  December  5. 1994, 
through  March  13. 1995.  All  three  of  these  auctions 
were  conducted  as  simultaneous  multiple  round 
auctions.  In  a  simultaneous  multiple  round  auction, 
auction  participants  submit  bids  on  specific 
licenses  in  each  round  of  the  auction.  The  auction 
closes  when  there  are  no  new  bids  during  a  bidding 
round  on  any  of  the  offered  licenses.  See  Second 
Report  and  Order.  PP  Docket  No.  93-253,  9  FCC 
Red  2348  (1994).  59  FR  22,980  (1994). 


BIN  a  fee  for  the  remote  bidding 
software  and  an  on-line  computer  access 
charge,  llie  fee  covwed  BIN's  costs  to 
develop  and  provide  remote  bidding 
access. 

3.  Due  to  the  experience  gained  from 
these  three  auctions,  the  Commission 
has  developed  its  own  remote  electronic 
access  system  that  utilizes  Wide  Area 
Network  or  WAN  technology.  This 
system  (FCC  Wan)  would  allow  bidders 
and  other  interested  parties  to  file 
applications  electronically,  bid 
electronically,  access  auction  rovmd 
results,  and  query  FCC  licensing 
databases  from  their  personal  computers 
from  remote  locations  The  Commission 
has  also  developed  a  number  of 
proprietary  software  applications  to 
support  the  remote  electronic  access 
system.  Bidders  and  other  interested 
piarties  would  utilize  a  900  number 
telephone  service  to  access  the  FCC 
Wan  system.  The  Commission  has 
incuoed  significant  costs  in  developing 
this  remote  electronic  access  system. 
Such  costs  include:  infrastructure 
design  and  implementation;  software 
development  and  testing;  and  other 
administrative/personnel  costs. 

4.  Chi  May  16, 1995,  we  adopted  a 
Notice  of  Proposed  Rulemaking 
(Notice)  2  seeking  comment  on  a 
proposed  schedule  of  fees  to  be  assessed 
in  future  auctions  for  access  to  certain 
on-line  computer  services,  and  for 
obtaining  proprietary  bidding  software 
as  well  as  multiple  bidder  information 
packages.  In  order  to  recoup  our  costs, 
we  proposed  to  charge  a  fee  to  bidders 
and  other  interested  parties  for  access  to 
the  FCC  WAN  system  and  for  obtaining 
the  proprietary  bidding  software  needed 
to  make  use  of  the  system's  electronic 
bidding  functions.  We  also  proposed 
recouping  some  of  the  printing  and 
production  costs  associated  with 
providing  bidder  information  packages 
to  prospective  auction  participants. 
Specifically,  we  indicated  that  parties 
would  continue  to  receive  one 
complimentary  bidder  information 
pacljLage.  but  suggested  charging  a  fee  for 
additicmal  packages  that  are  requested. 

5.  We  also  observed  that  imder 
government  regulations  any  funds 
received  firom  the  sale  of  materials, 
software,  or  services  must  go  directly  to 
the  U.S.  Treasury.  See  31  U.S.C. 
3302(b);  69  Comp.  260.  262(1990).  We 
noted  that  the  Independent  Offices 
Appropriation  Act  of  1952.  as  amended 
(lOAA).  31  U.S.C.  9701,  permits  the 
government  to  impose  fees  and  charges 
for  services  and  things  of  value.  The 
lOAA  authorizes  agencies  to  prescribe 


»  WT  Docket  No.  95-69. 10  FCC  Red  7066  (1995), 
60  FR  26.860  (1995). 
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regulations  estabUshing  charges  for 
products  and  services  provided  by  an 
agency.  The  charges  must  be  fair  and 
must  be  based  on  the  costs  to  the 
government,  the  value  of  the  service  or 
product  to  the  recipient,  the  public 
policy  or  interest  served,  and  other 
relevant  facts.  See  31  U.S.C.  9701(b).  In 
addition,  we  indicated  that  the  Office  of 
Management  and  Budget  (OMB)  has 
issued  policy  guidelines  on  use  of  fees 
in  Circular  A-25  (OMB  Circular),^ 
which  was  recently  revised.  We  noted 
that  the  revised  OMB  Circular, 
encourages  the  assessment  of  fees  for 
government-provided  products  and 
services,  and  provides  that  agencies 
must  establish  fees  based  on  either  a 
"full-cost"  OT  "market  price"  analysis. 

6.  More  specifically,  we  proposed  in 
the  Notice  to  calculate  our  fees  on  the 
basis  of  "market  price"  *  rather  than 
utilizing  a  "full  cost"  pricing  analysis.' 
In  particular,  we  proposed  to  utilize 
prevailing  price  methodology  to 
determine  the  fees  for  the  FCC  WAN 
system  use,  the  proprietary  bidding 
software,  and  the  additional  bidder 
information  packages.  We  proposed  the 
following  fees:  (1)  $4.00  per  minute  for  - 
access  via  a  900  number  to  the  FCC 
WAN  system;  (2)  $200.00  for  each 
remote  bidding  software  package;  and 
(3)  $16.00  for  each  additional  bidder 
information  package  (including  postage] 
requested  beyond  the  one 
complimentary  copy  that  is  made 
available.  We  sought  comments  on  these 
charges,  and  on  comparable  market 
prices  for  similar  products  and  services 
that  are  offered  to  the  public. 

7.  BellSouth  Corporation  (BellSouth). 
Rural  Telecommunications  Coalition 
(RTC)  and  AirTouch  Paging  (AirTouch) 
filed  formal  comments  and  National 
Paging  &  Personal  Communications 
Association  (NPPCA)  and  Kennedy- 
Wilson  International  (KWI)  filed 
informal  comments  by  letter  in  response 
to  the  Notice. 

m.  Discussion 

8.  BellSouth  questions  whether  the 
Commission  can  assess  fees  for  its 
auction-related  services  under  lOAA. 
when  Section  309(j)(8)(B)  of  the 
Communications  Act  already  authorizes 
the  Commission  to  recover  the  cost  of 
conducting  auctions  from  auction 


'  See  FPC  v.  New  England  Power  Co.,  415  U.S. 
345,  349-51  (1974)  (citing  the  OMB  Circular). 

*  "Market  price"  means  the  price  for  a  good, 
resource,  or  service  that  is  based  on  competition  in 
open  markets,  and  creates  neither  a  shortage  nor  a 
surplus  of  the  good,  resource,  or  service.  See  OMB 
Circular  at  58  Fed.  Reg.  38,145. 

'  "Full  cost"  includes  all  direct  and  indirect  costs 
to  any  part  of  the  Federal  Govenmient  of  providing 
a  good,  resource,  or  service.  See  OMB  Circular  at 
58  FR  38,145. 


revenues.  We  conclude  that  assessing 
fees  for  use  of  the  Commission's  FCC 
WAN  system  as  described  above  is  fully 
consistent  with  our  competitive  bidding 
obligations  imder  the  Communications 
Act  and  with  other  laws  and  regulations 
that  govern  fees.  See  47  U.S.C. 
309(j)(8)(B);  31  U.S.C.  9701(a). 
Assessing  a  fee  to  bidders  using  certain 
on-line  computer  services  and  bidding 
software  is  a  reasonable  and  efficient 
means  of  recovering  the  costs  associated 
with  developing,  maintaining, 
enhancing,  and  upgrading  this 
important  system  and  its  companion 
software.  Indeed,  our  proposal  supports 
a  congressional  goal  set  forth  in  the 
lOAA,  which  is  that  "each  service  or 
thing  of  value  provided  by  an  agency 
*  •  *  to  a  p)erson  *  *  *  be  self- 
sustaining  to  the  extent  possible."  See 
31  U.S.C.  9701(a).  Moreover,  contrary  to 
BellSouth 's  suggestion,  nothing  in 
Section  309(j)(6)(B)  prohibits  the 
Commission  from  imposing  fees  on 
auction  participants  under  the  lOAA. 

A.  On-Une  Computer  Access  Charges 

9.  Comments.  BellSouth.  RTC.  and 
AiiTooch  oppose  the  Commission's 
proposal  to  establish  on-line  access 
charges  by  comparing  the  FCC  WAN 
system  with  the  costs  associated  with 
access  to  Westlaw  and  Lexis-Nexis 
services,  claiming  the  comparison  is 
invalid.  RTC  contends  that  the  fee  for 
900  service  should  be  based  upon  "full 
cost"  and  not  "market  price."  In 
addition.  BellSouth  and  NPPCA  assert 
that  there  is  no  alternative  to  remote 
electronic  bidding  procedures. 
Additionally,  NPPCA  claims  there  is 
already  a  fee  to  file  applications 
electronically. 

10.  Decision.  After  considering  the 
record,  we  will  charge  $2.30  per  minute 
for  access  to  the  FCC  WAN  system  for 
purposes  of  bidding  electronically, 
reviewing  other  applications  (e.g.,  FCC 
Form  175  or  FCC  Form  600 
applications),  and  obtaining  available 
licensing  database  information.  We 
emphasize,  however,  that  we  will  not 
charge  a  user  a  fee  for  accessing  this 
system  for  the  purpose  of  filing  a  short- 
er long-form  appUcation  electronically. 
There  will  be  a  clear  delineation 
between  services  for  which  on-line 
access  fees  will  be  charged  and  services 
for  which  no  on-line  access  fees  will  be 
charged.  Users  who  download  from  the 
FCC's  electronic  bulletin  board  or  from 
the  Internet  software  specific  to  a 
service  for  which  we  intend  to  charge 
on-line  access  fees  will  receive  clear 
notification  that  execution  of  this 
software  will  result  in  on-line  access 
fees.  In  addition,  when  a  caller  executes 
software  specific  to  a  service  for  which 
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we  intend  to  charge  on-line  access  fees. 
Aere  will  be  a  grace  period,  free  of 
charge  to  the  caller.  During  the  grace 
period,  the  caller  will  be  advis^  of  the 
associated  pricing,  basic  program 
content,  sponsor  information,  and 
provided  the  option  to  disconnect 
without  being  charged.  Charges  to  the 
caUet  will  not  begin  until  the  grace 
period  has  ended.  Instructions  on 
downloading  and  executing  software 
specific  to  a  particular  service  will  be 
made  available  by  Public  Notice  prior  to 
the  availability  of  that  swvice. 

11.  In  arriving  at  this  $2.30  fee.  we 
considered  that  the  PCX:  WAN  system 
will  provide  servioss  that  are  similar  to 
both  the  electrcmic  bidding  capabilities 
previously  offered  by  BIN  and  to 
database  services  provided  by  Westlaw 
or  Lexis-Nexis.  For  previous  auctions, 
the  cost  for  on-Une  electronic  bidding 
through  BIN  was  $23.00  per  hour, 
which  equals  $.38  per  minute 
(roimded).  The  average  cost  associated 
with  access  to  on-line  database  services 
such  as  Westlaw  or  Lexis-Nexis  is  $4.23 
per  minute. 

12.  While  our  new  remote  electronic 
bidding  system  is  similar  to  BIN,  which 
char^  $23.00  per  hour.  PCX:  WAN 
system  access  to  the  Commission's 
licensing  databases  is  more  like  the 
services  provided  by  Westlaw  or  Lexis- 
Nexis.  Both  Westlaw  and  Lexis-Nexis 
provide  on-line  database  access  for 
research  purposes  to  legal  and  other 
research  professionals.  We  have 
therefore  averaged  the  costs  of  these  two 
types  of  services  to  arrive  at  a  fee  of 
$2.30  per  minute  for  cm-line  access  to 
the  PCC  WAN  system.  BellSouth  and 
AirTouch  argue  that  the  Commission 
should  use  tiiher  infcnnation  service 
providers  such  as  CompuServe.  Prodigy. 
Internet  and  America  On-line  as 
comparisons  in  determining  a  price  per 
minute  for  access  to  the  FCC  WAN 
system.  According  to  the  commenters. 
these  particular  services  range  in  price 
from  $10.00  to  $30.00  per  month  for 
limited  access  and  $3.00  to  $10.00  per 
hour  for  special  services.  These 
providers  market  their  products  and 
services  to  the  general  public,  however, 
and  their  fees  obviously  reflect  the  high 
volume  of  users  that  are  serviced  by 
them.  By  comparison,  the  Commission's 
auction  and  licensing  databases  are  of 
interest  to  a  relatively  small  number  of 
potential  users.  Westlaw  olr  Lexis-Nexis, 
however,  do  service  a  small  number  of 
users  with  information  that  is  akin  to 
the  licensing  database  information  we 
plan  to  offer.  Consequently,  their 
pricing  provides  a  more  relevant 
comparison  for  establishing  our  fees 
here. 


13.  We  note  that  OMB  guidelines 
provide  that  the  price  of  the 
government-provided  service  must  be 
adjusted  to  reflect  the  "level  of  service 
and  quality  of  the  good  or  service" 
when  compared  to  a  similar  commercial 
service.  OMB  Circular  at  58  PR  38145. 
In  this  regard,  we  believe  it  is 
reasonable  to  charge  a  higher  pei^ 
minute  fee  for  our  remote  bidding 
system  than  was  charged  by  BIN 
because  of  the  enhanced  bidding 
functionality  of  the  FCC  WAN  system. 
Specifically,  electronic  bidding  via  the 
FCC  WAN  system  is  expected  to  be 
faster  and  more  efficient "  than  BIN.     . 
Bidders  will  have  the  option  of 
uploading  bids  from  a  file  that  they  have 
created  on-line,  which  will  reduce  the 
time  required  to  submit  and  verify  bid 
submissions.  Also,  bidders  will  be  able 
to  develop  round  results  files  based  on 
their  individual  needs.  In  additicm  to 
remote  bidding  and  round  results,  the 
system  also  will  provide  for  access  to 
the  Commission's  licensing  databases 
(i.e.,  to  locate  and  review  other 
applications).  Moreover,  the  FCC  WAN 
system  permits  applications  to  be  filed 
electronically  (e.g.,  the  PCC  Ponn  175 
and  the  PCC  Form  600). 

14.  In  addition,  we  reject  RTC's 
argument  that  charging  for  900  number 
service  should  be  based  on  "full  cost" 
instead  of  "market  price."  First.  OMB 
has  given  us  the  discretion  to  choose 
either  methodology.  Second,  based  on 
our  examination  of  the  two 
methodologies,  we  conclude  that 
application  of  a  "market  price" 
approach  is  more  practical  and  efficient 
for  our  purposes  here.  In  this  regard,  we 
note  that  the  Commission  will  incur 
costs  of  approximately  $700,000  for  one 
year  of  service  for  the  expanded 
telephone  cabling  required  to 
implement  the  Commission's  on-line 
bidding  system.'  This  figure  alone, 
however,  does  not  reflect  all  of  the  cost 


•Our  FCC  WAN  system  is  demonstrably  faster 
than  the  BIN  system  used  in  previous  auctions, 
according  to  our  test  results.  For  example,  using 
BIN.  the  average  amount  of  on-line  time  for  the 
Regional  Narrowband  auction  was  16  minutes,  37 
seconds  per  bidding  round  whereas  the  average 
amount  of  time  using  the  new  system  in  a  mock 
Regional  Narrowband  auction  was  12  minutes.  26 
seconds  per  bidding  roimd  (i.e.,  using  a  comparison 
of  30  licenses). 

'  The  Notice  pointed  out  that  the  General  Services 
Administration  ("GSA")  was  in  the  process  of 
making  arrangements  to  add  900  service  to  the 
Federal  Telecommunications  System  ("FTS")  2000 
contract,  which  is  the  government- wide  telephone 
system.  The  Notice  should  have  additionally 
mentioned  that  point-to-point  telephone  cabling 
upgrades  were  also  added  to  the  FTS  contract. 
Since  release  of  the  Notice,  installation  of  the 
expanded  telephone  cabling  has  been  ordered  but 
addition  of  the  900  service  is  pending  and  will  not 
be  added  until  this  Report  and  Order  has  been 
adopted  and  released. 


components  to  be  included  writhin 
OMB's  definition  of  "full  cost." 
Attempting  to  apportion  "full  cost"  to 
individtial  auctions,  which  will  each 
vary  in  diuation,  number  of  bidders  and 
number  of  llcnoses,  is  administrativelv 
unworkable.  Thus,  we  conclude  that  the 
"fiill  cost"  methodology  is 
inappropriate  in  this  context  This 
analysis  answers  BellSouth's  concerns 
that  we  have  not  provided  any  estimate 
of  Commission  costs.  We  reiterate  that 
market  price  remains  the  only  viable  , 
methodology  in  establishing  a  fee  for 
900  service.  Likewise.  AirTouch's 
assertion  that  a  $.15  to  $.20  per  minute 
charge  for  900  service.  Likewise, 
AirTouch's  assertion  that  a  $.15  to  $.20 
per  ininute  charge  for  900  service  would 
recoup  the  Commission's  costs  is  an 
attempt  at  the  "full  cost"  recovery 
methodology,  whidi  we  have  declined 
to  use. 

15.  Finally,  we  are  not  persuaded  by 
BellSouth's  or  NPPCA's  argument  that 
there  is  no  alternative  to  remote 
electrcmic  bidding  procedures  and 
therefore  no  fee  should  be  c:harged  for 
this  service.  We  note  that  bidders  may 
continue  to  place  bids  through  a  800 
telephone  number  servic:e  free  of 
charge."  In  addition,  contrary  to 
NPPCA's  belief,  we  have  not  established 
a  fee  for  electronic  filing  of  the  PCC 
Form  175.  In  order  to  encourage  auction 
particnpants  to  file  their  short-form 
applic:ations  electronically,  as  noted 
above,  we  do  not  plan  to  charge  for  this 
particular  use. 

B.  Auction  Bidding  Software 

16.  Comments.  BellSouth,  RTC,  and 
AirToucih  generally  argue  that  there  are 
a  number  of  comparable  software 
packages  on  the  market  that  are 
substantially  cheaper  than  the  $200.00 
fee  proposed  by  the  Commission  for  fee 

Eroposed  by  the  Commission  for  its 
idding  software  package.  They 
provided  names  of  various  ccHnputer 
companies,  computer  programs  and 
protcxx>ls,  as  well  as  various  dollar 
amounts  in  support  of  their  arguments. 

17.  Decision.  After  reviewing  the 
cx>mments  and  alternative  prices 
suggested,  we  have  decided  to  assess  a 
fee  of  $175.00  for  the  remote  bidding 
software  pacJuge  made  available  to  each 
user  on  the  FCC  WAN  system.  We  will 
not,  however,  charge  for  software  that  is 
necessary  for  users  to  file  applications 
electronically  on  the  FCC  WAN  system. 
Also,  we  will  not  charge  for  software 


•As  in  previous  auctions,  bidders  still  will  have 
the  option  of  placing  their  bids  from  remote 
locations  via  an  BOO  telephone  number  service  at  no 
charge.  Round  results  information  also  will  be 
available  to  bidders  over  the  Internet  and  on  a  FCC 
electronic  bulletin  board  at  no  charge. 


that  is  needed  for  users  to  acx^ess  the 
Commission's  licensing  databases 
(although  as  discussed  supra,  FCC  WAN 
users  will  be  charged  $2.30  per  minute 
for  actually  accessing  the  Commission's 
licensing  database).  We  base  our 
$175.00  price  on  the  BIN  bidding 
software  which  was  made  available  to 
bidders  in  previous  Commission 
auctions  for  a  $200.00  charge.  We  will 
reduce  this  fee  by  $25.00,  however, 
because  our  system  does  not  include  a 
commimications  component  that  was 
provided  as  part  of  the  BIN  software 
package.  Specifically,  the  $25.00 
reduc:tion  represents  the  cost  of  certain 
technical  protocols  that  are  necessary 
for  remote  electronic  bidders  and  other 
interested  parties  to  acxess  the 
Commission's  remote  electronic 
system.® 

18.  AirTouch  argues  that  computer 
software  programs  such  as  Procomm, 
Telix.  Crosstalk  and  SLIP  PPP  are 
appropriate  comparisons  to  the  FCC 
remote  bidding  software  and  should  be 
used  in  determining  the  market  price  of 
our  bidding  software.  For  two  reasons, 
we  do  not  believe  these  software 
pac:kages  are  "price  comparable"  to  the 
bidding  software  we  plan  to  offer.  First, 
the  programs  cited  by  AirTouch  are 
produced  for  large  numbers  of  users 
whereas  our  software  is  targeted  to  a 
small  group  of  users.  Second,  these 
programs  are  more  limited  in  scope  and 
function  than  the  FCC's  software. 
Specifically,  the  cited  programs  are 
communications  and  technical 
protocols  only  whereas  the  FCC's 
software  package  is  a  more  sophisticated 
logic-based  program  that  will  enable 
users  to  submit  and  withdraw  bids 
electronically. 

C.  Bidder's  Information  Package 

19.  Comments.  None  of  the 
commenting  parties  challenge  the 
methodology  used  to  calculate  the 
$16.00  cost  for  each  additional  bidder 
information  package.  AirTouch 
nevertheless  opposes  a  charge  for 
additional  bidder  information  packages, 
and  claims  it  will  be  difficult  to  enforc^e 
the  policy.  KWI,  on  the  other  hand, 
states  the  Commission  should  charge 
$50.00  to  $100.00  for  bidder  information 
pacJiages  to  ensure  they  are  distributed 
to  persons  with  a  serious  interest  in  the 
auction  prcx»ss. 

20.  Decision.  We  conclude  that  it  is 
both  fair  and  reasonable  to  provide  one 
complimentary  bidder  information 
pacJiage  to  eac^  person  or  entity,  and  to 


•Such  technical  protocols  are  available  "off  the 
sheir*  and  can  be  purchased  for  approximately 
$2S.OO.  Examples  of  these  protocols  are  Trumpet, 
NetManage  Chameleon  and  WoUongong  Pathway 
Acceu. 
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charge  $16.00  for  each  additional 
package  (including  postage)  requested 
by  the  same  person  or  entity.  The  $16.00 
charge  is  based  on  the  average  direct 
(x>sts  incurred  by  the  Commission  to 
duplicate,  bind  and  mail  such  packages. 

21.  We  observe  that  nothing  prevents 
a  recupient  of  a  complimentary  bidder 
information  package  from  maidng 
additional  cx)pies  at  his  or  her  own 
expense.  We  are  unpersuaded  that 
charging  for  additional  bidder 
information  packages  violates  the  public 
interest  or  will  be  unduly  burdensome 
to  enforce,  as  AirTouch  suggests.  We 
also  reject  KWI's  suggestion  that  we 
charge  $50.00  to  $100.00  for  bidder 
information  packages  since  we  think 
such  charges  would  not  be  consistent 
with  OMB  guidelines. 

D.  Payment  of  Fees  Methodology 

22.  Comments.  None  of  the 
commenting  parties  object  to  the 
proposed  inclusion  of  the  FCC  WAN  on- 
line access  charges  on  the  user's  long 
distance  telephone  bill.  Moreover,  none 
of  the  commenters  express  any 
opposition  to  having  the  fees  for  the 
bidding  software  and  the  bidder 
information  packages  collected  by  credit 
card  or  cashier  checks.  KWI  suggests 
expanding  the  payment  method  to 
include  personal  and  cx)rporate  c:hecks. 

23.  Decision.  Charges  for  on-line 
access  to  the  FCC  WAN  system  will  be 
included  in  the  form  of  900  number 
service  ciharges  on  eac:h  user's  long 
distance  telephone  bill.  Each  user  will 
pay  its  long  distance  telephone 
company  directly  for  these  charges.  As 
for  bidding  software  and  additional 
bidder  information  packages,  we  will 
permit  payment  by  credit  card  and 
cashier's  check.  Further,  we  agree  that 
personal  or  corporate  checks  should  be 
permitted  and  will  permit  payment  in 
this  manner  as  long  as  sucih  checks 
sufficiently  identify  the  payor.  All 
c:hec:ks  should  be  made  payable  to  the 
"Federal  Communications  Commission" 
or  "FCC."  The  Commission  contracts 
with  an  auctioneer  for  each  auction,  and 
it  is  the  auction  contractor  that  will  be 
responsible  for  administering  payments 
of  the  bidding  software  and  additional 
bidder  information  packages.  Bidders 
may  obtain  the  FCC's  bidding  software 
and  bidder  information  packages  from 
the  FCC's  auc:tion  ccmtractor.  Specific 
instruc:tions  for  purchasing  the  software 
and  bidder  information  packages  will  be 
made  available  by  Public  Notice  prior  to 
the  start  of  each  aucrtion. 

IV.  Procedural  Matters 

24.  Pursuant  to  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  Stat. 
1165,  5  U.S.C.  601,  et  seq.  (1981),  the 


Commissicm  attached  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
as  Appendix  A  to  the  Notice  in  WT 
Docket  No.  95-69.  Written  comments  on 
the  IRFA  were  requested.  The 
Commission's  Final  Regulatory 
Flexibility  Analysis  is  as  follows: 

A.  Need  and  Purpose  of  the  Action. 
This  rulemaking'proceeding  is  taken  to 
implement  the  Commission's 
establishment  and  collection  of  fees  for 
the  Commission's  proprietary  remote 
software  packages,  on-line 
communications  servic:e  charges,  and 
bidder's  information  packages  in 
connection  with  auctionable  services. 
The  rules  specifically  set  forth  the 
amounts  that  are  to  be  paid  in 
connection  with  bidding  for  auctionable 
services.  The  objective  of  this 
pr(x:eeding  is  to  collect  the  necessary 
amounts  through  the  fees  being  adopted, 
with  the  funds  going  to  the  U.S. 
Treasury. 

B.  Issues  Raised  in  Response  to  the 
Initial  Regulatory  Flexibility  Analysis. 
There  were  no  comments  submitted  in 
response  to  the  Initial  Regulatory 
Flexibility  Analysis. 

C.  Significant  Alternatives  Considered 
and  Rejected.  All  significant  alternatives 
have  been  addressed  in  this  Report  and 
Order. 

D.  Description,  Potential  Impact,  and 
Number  of  Small  Entities  Involved. 
Because  the  Commission  will  provide 
proprietary  remote  software  packages, 
on-line  communications  services,  and 
bidder's  information  pacJcages  directly, 
the  fees  assessed  and  collected  will 
recover  the  Government's  costs.  While 
the  niunber  of  small  entities  impacted 
by  these  fees  is  unknown,  any  such 
impact  is  likely  to  be  insubstantial. 
Moreover,  the  Commission  has  provided 
alternative  remote  access  options  free  of 
c±arge. 

25.  For  further  information  on  the 
assessment  and  collection  of  the  charges 
established  by  the  rules  adopted  herein, 
contact  Bert  Weintraub,  Wireless 
Telecommunications  Bureau,  Auctions 
Division,  at  (202)  418-1316. 

V.  Ordering  Qause 

26.  Accordingly,  it  is  ordered  That 
pursuant  to  the  authority  of  Sections  4(i) 
and  (j),  303(r),  and  309(j)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154  (i)  and  (j). 

303  (r),  and  309(j),  as  well  as  the 
Independent  Offices  Appropriation  Act 
of  1952.  as  amended,  31  U.S.C.  9701. 
Part  1  of  the  Commission's  Rules,  47 
C.P.R.  Part  1.  is  amended  to  assess  and 
coUecrt  fees  in  coimection  with 
auctionable  services  as  set  forth  below, 
effective  upon  publication  in  the 
Federal  Register.  Pursuant  to  5  U.S.C. 
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553(dH3),  we  conclude  that  "good 
cause"  exists  to  have  the  rule 
amendments  set  forth  in  this  Report  and 
Order  take  effect  immediately  upon 
publication  in  the  Federal  Register.  The 
Commission's  next  auction  is  presently 
scheduled  to  commence  on  August  29, 
1995,  and  short-form  applications  for 
that  auction  are  due  on  July  28, 1995.>° 
In  order  to  provide  for  a  smooth 
transition  to  the  new  computer  system 
and  software  discussed  in  this  Report 
and  Order,  it  is  necessary  to  institute 
oiu'  fee  schedule  prior  to  the  start  of  this 
upcoming  auction. 

List  of  Sub|ects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure. 


Federal  CommuniGatioiu  Commission. 
WilUaat  F.  Catan. 
Acting  Secretaiy. 

Rule  Qianges 

Part  1  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  47  U.S.C  151, 154. 303,  and 
309())  unless  otherwise  noted. 

2.  Sections  1.1181  and  1.1182  are 
added  to  Subpart  G  to  read  as  follows: 


11.1181    Authority  to  preecrtbe  and  collect 
fees  for  oompetMve  bidding-related 
aervicM  and  products. 

Authority  to  prescribe,  impose,  and 
collect  fees  for  expenses  incurred  by  the- 
govemment  is  governed  by  the 
Independent  Offices  Appropriation  Act 
of  1952,  as  amended  ,  31  U.S.C.  9701, 
which  authorizes  agencies  to  prescribe 
regulations  that  establish  charges  for  the 
provision  of  government  services  and 
products.  Under  this  authority,  the 
Federal  Conununications  Commission 
may  prescribe  and  collect  fees  for 
competitive  bidding-related  services 
and  products  as  specified  in  §  1.1182. 

§1.1182    Schedule  of  fees  for  products  and 
services  provided  t>y  the  Commission  in 
connection  with  competitive  bidding 
procedures. 


Product  or  service 


On-lne  remote  access  900  Number  Telephone 

Service). 
Remote  Bidding  Software 


Bidder  Information  Package 


Fee  amount 


2.30  per  minute 

$175.00  per  padcage 


First  padtage  free;  $16.00  per  additional 
paci<age  (including  postage)  to  same  per- 
son or  entity. 


Payment  procedure 


Charges  induded  on  customer^  long  distance 

telephone  bi. 
Paymer>t  to  auction  contractor  by  credtt  card 

or  check.  (Put)lic  Notice  win  specify  exact 

payment  procedures.) 
Payment  to  auction  contractor  t>y  credK  card 

or  check.  (Put)lic  Ktotice  will  specify  exact 

payment  procedures.) 


(FR  Doc  95-18451  Filed  7-2S-9S:  8:45  am) 
aajjNQ  cooc  •nt-ai-M 

47  CFR  Part  73 

[MM  Docket  No.  95-62;  RM-8604] 

Radk)  Broadcasting  Sarvicas;  Roann, 
IN 

AQENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMAftY:  This  document  allots  Channel 
270A  to  Roann,  Indiana,  as  that 
community's  first  local  aural 
transmission  service,  in  response  to  a 
petition  for  rule  making  filed  on  behalf 
of  Roann  Broadcasting.  See  60  FR 
22022,  May  4, 1995.  Roann  is  located 
within  320  kilometers  (199  miles)  of  the 
United  States-Canadian  border  and 
therefore,  concurrence  of  the  Canadian 
government  in  this  proposal  was 
obtained.  Coordinates  used  for  Channel 
270A  at  Roann  are  40-55-18  and  85- 
55-30.  With  this  action,  the  proceeding 
is  terminated. 

DATES:  Effective  September  5, 1995.  The 
window  period  for  filing  applications 
will  open  on  September  5, 1995,  and 
close  on  October  6, 1995. 


FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Buireau,  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Channel  270A  at  Roann  should  be 
addressed  to  the  Audio  Services 
Division,  FM  Branch,  (202)  418-2700. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  95-52, 
adopted  July  13, 1095.  and  releesed  July 
20, 1995.  The  full  text  of  this 
Conunission  decision  is  available  for 
inspection  and  copying  diuing  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  located  at 
1919  M  Street  NW.,  Room  246,  or  2100 
M  Street  NW.,  Suite  140,  Washington, 
DC  20037. 

List  <rf  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082: 47  U.S.C.  154.  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Indiana,  is  amended 
by  adding  Roann,  Channel  270A. 

Federal  Conununications  Commission. 
Andrew ).  Rhodes, 

Acting  Chief,  Allocations  Branch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

(FR  Doc.  95-18280  Filed  7-25-95;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1039 

[Ex  Parte  No.  346  (Sub^o.  34)] 

Rail  Qeneral  Exemption  Authority- 
Exemption  of  Hydraulic  Cement 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Final  rule  with  request  for 

comments. 


">  Sm  Ptttriic  Notica,  DA  95-1420,  r«l«aMd  June 
23. 1995. 


SUMMARY:  The  Commission  is  exempting 
fiom  regulation  the  transportation  by 
rail  of  hydraulic  cement  (STCC  No.  32- 
4).  Except  for  those  shipments  from  the 
South  Dakota  State  Cement  Plant 
Commission  (herein  "Dacotah")  cement 
plant  in  Rapid  City,  SD,  as  to  which 
further  comment  is  sought,  this 
commodity  is  added  to  the  list  of 
exempt  commodities,  as  set  forth  below. 
This  exemption  does  not  embrace 
exemptions  from  regulation  of  car  hire 
and  car  service. 

DATES:  This  final  rule  is  effective  on 
August  25, 1995.  Comments  are  due  on 
August  25, 1995.  Replies  to  comments 
are  due  on  September  14, 1995. 
ADDRESSES:  Comments  referring  to  Ex 
Parte  No.  346  (Sub-No.  34)  to  the  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission,  1201 
Constitution  Avenue,  NW,  Washington, 
DC  20423 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 
[TDD  for  the  hearing  impaired:  (202) 
927-5721.) 

SUPPLEMENTARY  INFORMATION:  For 
further  information,  see  the 
Commission's  printed  decision.  To 
obtain  a  copy  of  the  full  decision,  write 
to,  call,  or  pick  up  in  person  from: 
Dynamic  Concepts,  Inc.,  Interstate 
Commerce  Commission  Building,  1201 
Constitution  Avenue,  N.W.,  Room  2229, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
tiirough  TDD  services:  (202)  927-5721.1 
On  October  21, 1993.  at  58  FR  54317, 
we  requested  comments  on  a  proposal 


JMI 


by  the  Association  of  American 
Railroads  (AAR)  to  exempt  from 
regulation  the  railroad  transportation  of 
hydraulic  cement.  The  comments  have 
been  received  and  analyzed.  We  are 
approving  AAR's  proposal  except  for 
those  shipments  of  hydraulic  cement 
from  the  Dacotah  cement  plant  at  Rapid 
City,  SD. 

The  Commission  seeks  comments  on 
(1)  whether  the  Dacotah  Cement  facility 
at  Rapid  City,  SD  is  rail  captive  and  (2) 
the  extent  to  which. the  Commission's 
decision  in  Union  Pacific  Corporation, 
Union  Pacific  Railroad  Company  and 
Missouri  Pacific  Railroad  Company- 
Control — Chicago  and  North  Western 
Transportation  Company  and  Chicago 
and  North  Western  Railway  Company. 
Finance  Docket  No.  32133  (ICC  served 
Mar.  7, 1995)  has  an  impact  on  the 
Commission's  consideration  on  this 
matter.  Comments  shall  be  due  August 
25, 1995.  Replies  to  the  comments  are 
due  September  14, 1995. 

We  reaffirm  our  initial  finding  that 
the  exemption  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources.  We  also  reaffirm  our 
initial  finding  that  the  exemption  will 
not  have  a  significant  economic  impmct 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  49  CFR  Part  1039. 

Agricultural  commodities,  Intermodal 
transportation.  Manufactured 
commodities.  Railroads. 

Decided:  July  14, 1995.  • 


By  the  Commission,  Chairman  Morgan, 
Vice  Chairman  Owen,  and  Commissioners 
Simmons  and  McDonald. 
Vernon  A.  Williams, 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49.  chapter  X,  part  1039 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1039— EXEMPTIONS 

1.  The  authority  citation  for  part  1039 
continues  to  read  as  follows: 

Authority:  49  U.S.C  10321  and  10505;  and 
5  U.S.C.  553. 

2.  In  §  1039.11,  the  table  in  paragraph 
(a)  is  amended  by  adding  the  following 
new  entry  in  the  correct  numerical  order 
to  STCC  tariff  6001-V  to  read  as  follows: 

§  1030.1 1    Miscellaneous  commodities 
exentptions. 

(a)*  *  • 


STCC  No. 

STCC  term 

CommocKy 

•                             • 

• 

«             • 

32-4 

6001-V. 

Hydraulic  ce- 

efl.1-1-94. 

ment,  ex- 
cept ship- 
ments from 
the 

Dacotah 
Cement 
plant  at 
Rapid  City. 
SD. 

•               • 

• 

•                          • 

*         •         • 

*                * 

[FH  Doc  95-18403  Filed  7-2S-95;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  putHc  of  the  proposed 

issuance  of  rules  and  regulations.  The 
purpose  of  ttwse  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  tinai 
rutes. 


NUCLEAR  REGULATORY 
COMMSSiON 

10CFR  Parts 

RIN  31S0-AD83 

Revision  of  Specific  Exemptions  Under 
the  Privacy  Act 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

8UIMIARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  implementing  the 
Privacy  Actof  1974,  as  amended 
(Privacy  ActX  to  reflect  the  additicm  of 
exemptions  in  subsections  (j)(2]  and 
(k)(5)  to  an  existing  system  of  records 
and  to  update  the  list  of  exemptions  that 
apply  to  specific  NRC  systems  of 
records. 

DATES:  Submit  comments  by  September 
5, 1995.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  the  NRC  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Send  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Docketing  and  Services 
Branch.  Hand  deliver  comments  to: 
11555  Rockville  Pike,  Rockville, 
Maryland,  between  7:45  am  and  4:15 
pm  Federal  workdays.  Examine 
comments  received  at:  The  NRC  Public 
Document  Room,  2120  L  Street  NW. 
(Lower  Level),  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Jooa 
L  Souder,  Privacy  Act  Program 
Manager,  Freedom  of  Information/Local 
Public  Dociunent  Room  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  RegiUatory 
Commission,  Washington,  DC  20555- 
0001,  Telephone:  301-415-7170. 
8UPPI.EMENTARY  INFORMATION:  The 
proposed  amendments  to  10  CFR  Part  9 
would  add  exemptions  authorized  by 
subsections  (j)(2)  and  (k)(5)  of  the 
Privacy  Act  to  those  that  are  currently 


in  place  for  NRC-18.  Office  of  the 
Inspector  General  (OIG)  Investigative 
Records— NRC,  under  subsections  (k)(l), 
(k)(2),  and  (k)(6).  Under  subsection 
())(2),  the  head  of  an  agency  may  by  riile 
exempt  any  system  of  records  within  the 
agency  from  certain  provisions  of  the 
Privacy  Act  if  the  system  of  records  is 
maintained  by  an  agency  or  component 
thereof  that  performs  as  one  of  its 
principal  functions  any  activity 
pertaining  to  the  enforcement  of 
criminal  laws  and  that  consists  of: 

(1)  Information  compiled  for  the 
piupose  of  identifying  individual 
criminal  offenders  and  alleged  offenders 
and  consisting  only  of  identifying  data 
and  notations  of  arrests,  the  nature  and 
disposition  of  criminal  charges, 
sentencing,  confinement,  release,  and 
parole  and  probation  status; 

(2)  Information  compiled  for  the 
purpose  of  a  criminal  investigation, 
including  reports  of  informants  and 
investigators,  and  associated  with  an 
identifiable  individual;  or 

(3)  Reports  identifiable  to  an 
individual  compiled  at  any  stage  of  the 
process  of  enforcement  of  the  criminal 
laws  from  arrest  or  indictment  through 
release  from  supervision. 

NRC-18  cmtains  information  of  the 
type  described  above  and  is  maintained 
by  the  Office  of  the  Inspector  General 
(OIG),  a  component  of  NRC  which 
performs  as  one  of  its  principal 
functions  investigations  into  violations 
of  criminal  law  in  connection  with 
NRC's  programs  and  operations  in 
accordance  with  the  Inspector  General 
Act  of  1978,  as  amended.  Therefore, 
pursuant  to  subsection  (j)(2),  NRC 
proposes  to  exempt  information 
maintained  in  this  system  of  records 
from  all  provisions  of  the  Privacy  Act 
except  subsections  (b).  (c)  (1)  and  (2), 
(e)(4)  (A)  through  (F),  (e)(6),  (e)(7),  (e)(9). 
(e)(10),  (e)(ll),  and  (i). 

The  disclosure  of  information 
contained  in  NRC-18,  including  the 
names  of  persons  or  agencies  to  whom 
the  information  has  been  transmitted, 
would  substantially  compromise  the 
effectiveness  of  OIG  investigations. 
Knowledge  of  these  investigations  could 
enable  suspects  tu  prevent  detection  of 
criminal  activities,  conceal  or  destroy 
evidence,  or  escape  prosecution. 
Disclosure  of  this  information  covdd 
lead  to  the  intimidation  of,  or  harfti  to, 
informants  and  witnesses,  and  their 
famihes,  and  could  jeopardize  the  safety 


and  well-being  of  investigative  and 
related  personnel,  and  their  families. 
The  imposition  of  certain  restrictions  on 
the  way  investigative  information  is 
collected,  verified,  or  retained  would 
significantly  impede  the  effectiveness  of 
OIG  investigatory  activities  and  could 
preclude  the  apprehension  and 
successful  prosecution  of  persons 
engaged  in  fraud  or  criminal  activity. 
The  exemption  is  needed  to  maintain 
the  integrity  and  confidentiality  of 
criminal  investigations,  to  protect 
individuals  from  harm,  and  for  the 
following  specific  reasons: 

(1)  5  U.S.C.  552a(c)(3)  requires  an 
agency  to  make  the  accounting  of  each 
disclosure  of  records  available  to  the 
individual  named  in  the  record  at  the    • 
individual's  request.  These  accountings 
must  state  the  date,  nature,  and  purpose 
of  each  disclosure  of  a  record  and  the 
name  and  address  of  the  recipient. 
Accoimting  for  each  disclosiire  would 
alert  the  subjects  of  an  investigation  to 
the  existence  of  the  investigation  and 
that  they  are  subjects  of  the 
investigation.  The  release  of  this 
information  to  the  subjects  of  an 
investigation  would  provide  them  with 
significant  information  concerning  the 
nature  of  the  investigation  and  could 
seriously  impede  or  compromise  the 
investigation,  endanger  the  physical 
safety  of  confidential  sources,  witnesses, 
law  enforcement  personnel,  and  their 
famihes.  and  lead  to  the  improper 
influencing  of  witnesses,  the  destruction 
of  evidence,  or  the  &brication  of 
testimony. 

(2)  5  U.S.C.  S52a(c)(4)  requires  an 
agency  to  inform  outside  parties  of 
correction  of  and  notation  of  disputes 
about  information  in  a  system  in 
accordance  with  subsection  (d)  of  the 
Privacy  Act.  Because  this  system  of 
records  is  being  exempted  from 
subsection  (d)  concerning  access  to 
records,  this  section  is  inapplicable  to 
the  extent  that  the  system  of  records 
will  be  exempted  from  subsection  (d)  of 
the  J*rivacy  Act. 

(3)  5  U.S.C.  552a  (d)  and  (f)  require  an 
agency  to  provide  access  to  records, 
make  corrections  and  amendments  to 
records,  and  notify  individuals  of  the 
existence  of  records  upon  their  request. 
Providing  individuals  with  access  to 
records  of  an  investigation,  the  right  to 
contest  the  contents  of  those  records, 
and  the  opportunity  to  force  changes  to 
be  made  to  the  information  in  these 


records  would  seriously  interfere  with 
and  thwart  the  orderly  and  unbiased 
conduct  of  the  investigation  and  impede 
case  preparation.  Permitting  the  access 
normally  afforded  under  the  Privacy  Act 
would  provide  the  subject  with  valuable 
information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant 
to  cooperate  with  investigators;  lead  to 
suppression,  alteration,  bbrication,  or 
destruction  of  evidence;  endanger  the 
physical  safety  of  confidential  sources, 
witnesses,  law  enforcement  personnel, 
and  their  families;  and  result  in  the 
secreting  of  or  other  disposition  of 
assets  that  would  make  them  difficult  or 
impossible  to  reach  to  satisfy  any 
Government  claims  growing  out  of  the 
investigation. 

(4)  5  U.S.C.  552a(e)(l)  requires  an 
agency  to  maintain  in  agency  records 
only  "relevant  and  necessary" 
information  about  an  individual.  This 
provision  is  inappropriate  for 
investigations  because  it  is  not  always 
possible  to  detect  the  relevance  or 
necessity  of  each  piece  of  information  in 
the  early  stages  of  an  investigation.  In 
some  cases,  it  is  only  after  the 
information  is  evaluated  in  light  of  other 
evidence  that  its  relevance  and 
necessity  will  be  clear.  In  other  cases, 
what  may  appear  to  be  a  relevant  and 
necessary  piece  of  information  may 
become  irrelevant  in  Ught  of  further 
investigation. 

In  amlition,  during  the  coiuse  of  an 
investigation,  the  investigator  may 
obtain  information  that  relates  primarily 
to  matters  imder  the  investigative 
jurisdiction  of  another  agency,  and  that 
information  may  not  be  reasonably 
segregated.  In  the  interest  of  effective 
law  enforcement,  OIG  investigators 
should  retain  this  information  because  it 
can  aid  in  establishing  patterns  of 
criminal  activity  and  can  provide 
valuable  leads  for  Federal  and  other  law 
enforcement  agencies. 

(5)  5  U.S.C.  552a(e)(2)  requires  an 
agency  to  collect  information  to  the 
greatest  extent  practicable  directly  from 
the  subject  individual,  when  the 
information  may  result  in  adverse 
determinations  about  an  individual's 
rights,  benefits,  and  privileges  under 
Federal  programs.  The  general  rule  that 
informatirm  be  collected  "to  the  greatest 
extent  practicable"  from  the  target 
individual  is  not  appropriate  in 
investigations.  OIG  investigators  should 
be  authorized  to  use  their  professionetl 
judgment  as  to  the  appropriate  sources 
and  timing  of  an  investigation.  It  is  often 
necessary  to  conduct  an  investigation  so 
the  target  does  not  suspect  that  he  or  she 
is  being  investigated.  The  requirement 
to  obtaiu  the  information  from  the 
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targeted  individual  may  put  the  suspect 
on  notice  of  the  investigation  and  thwart 
the  investigation  by  enabling  the 
suspect  to  destroy  evidence  and  take 
other  action  that  would  impede  the 
investigation.  Hus  requirement  may 
also  prevent  an  OIG  investigator  bom 
gathering  information  and  evidence 
before  interviewing  an  investigative 
target  in  order  to  maximize  the  value  of 
the  interview  by  confrt>nting  the  target 
with  the  evidence  or  information.  In 
certain  circumstances,  the  subject  of  an 
investigation  cannot  be  required  to 
provide  iniormation  to  investigators  and 
information  must  be  collected  frt>m 
other  sources.  It  is  often  necessary  to 
collect  information  from  sources  other 
than  the  subject  of  the  investigation  to 
verify  the  accuracy  of  the  evidence 
collected. 

In  addition,  the  statutory  term  "to  the 
greatest  extent  practicable"  is  a 
subjective  standard.  It  is  impossible  to 
defiiie  the  term  adequately  so  that 
individual  OIG  investigators  can 
consistently  apply  it  to  the  many  fact 
patterns  present  in  OIG  investigations. 

(6)  5  U.S.C.  552a(e)(3)  reqiiires  an 
agency  to  inform  each  person  whom  it 
asks  to  suppfy  information  on  a  form 
that  can  be  retained  by  the  person  of  the 
authority  under  which  the  information 
is  sought  and  whether  disclosiue  is 
mandatory  or  voluntary,  of  the  principal 
purposes  for  which  the  information  is 
intended  to  be  used,  of  the  routine  uses 
that  may  be  made  of  the  information, 
and  of  the  effects  on  the  person,  if  any, 
of  not  providing  all  or  some  part  of  the 
requested  information.  The  appUcation 
of  this  provision  could  provide  the 
subject  of  an  investigation  with 
substantial  information  about  the  nature 
of  that  investigation  that  coiild  interfere 
with  the  investigation.  Moreover, 
providing  such  a  notice  to  the  subject  of 
an  investigation  could  seriously  impede 
or  compromise  an  undercover 
investigation  by  revealing  its  existence 
and  could  endanger  the  physical  safety 
of  confidential  sources,  witnesses, 
investigators,  and  tbeir  families,  by 
revealing  their  identities. 

(7)  5  U.S.C.  552a(e)(4)  (G)  and  (H) 
require  an  agency  to  publish  a  Federal 
Register  notice  concerning  its 
procedures  for  notifying  an  individual 
at  his  or  her  request,  if  the  system  of 
records  contains  a  record  pertaining  to 
him  or  her,  how  to  gain  access  to  such 

a  record,  and  how  to  contest  its  content. 
Because  this  system  of  records  is  being 
exempted  from  subsections  (d)  and  (f)  of 
the  Privacy  Act  concerning  access  to 
records  and  agency  rules,  respectively, 
these  requirements  are  inapplicable  to 
the  extent  that  the  system  of  records 
will  be  exempted  from  these 


requirements.  However,  OIG  has 
published  some  information  concerning 
its  notification,  access,  and  contest 
procedures.  Under  certain 
circumstances,  OIG  could  decide  it  is 
appropriate  for  an  individual  to  have 
access  to  all  or  a  portion  of  his  or  her 
records  in  the  system. 

(8)  5  U.S.C.  552a(e)(4)(I)  requires  an 
agency  to  publish  notice  of  the 
categories  of  sources  of  records  in  the 
system  of  records.  To  the  extent  that  this 
provision  is  construed  to  require  more 
detailed  disclosure  than  the  oroad, 
generic  information  currenUy  published 
in  the  system  notice,  an  exemption  from 
this  provision  is  necessary  to  protect  the 
confidentiality  of  sources  of 
information,  to  protect  privacy  and 
physical  safety  of  witnesses  and 
informants,  and  to  avoid  the  disclosure 
of  investigative  techniques  and 
procedures.  OIG  will  continue  to 
publish  such  a  notice  in  broad  generic 
terms  as  is  its  current  practice. 

(9)  5  U.S.C.  552a(e)(5)  requires  en 
agency  to  maintain  its  records  with  such 
accuracy,  relevance,  timeliness,  and 
completeness  as  is  reasonably  necessary 
to  ensure  fairness  to  the  individual  in 
making  any  determination  about  the 
individual.  Much  the  same  rationale  is 
applicable  to  this  proposed  exemption 
as  that  set  out  previously  in  item  (4) 
(duty  to  maintain  in  agency  records  only 
"relevant  and  necessary"  information 
about  an  individual).  Although  the  OIG 
makes  every  effort  to  maintain  records 
that  are  acciuete,  relevant,  timely,  and 
complete,  it  is  not  always  possible  in  an 
investigation  to  determine  with 
certainty  that  all  of  the  information 
collected  is  acciuate,  relevant,  timely, 
and  complete.  During  a  thorough 
investigation,  a  trained  investigator 
would  be  expected  to  collect  allegations, 
conflicting  information,  and  information 
that  may  not  be  based  upon  the  p>ersonal 
knowledge  of  the  provider.  When  OIG 
decides  to  refer  the  matter  to  a 
prosecutive  agency,  for  example,  that 
information  would  be  in  the  system  of 
records  and  it  may  not  be  possible  until 
further  investigation  is  conducted,  or 
indeed  in  many  cases  until  after  a  trial 
(if  at  all),  to  determine  the  acou^cy, 
relevance,  and  completeness  of  some 
information.  This  requirement  would 
inhibit  the  abihty  of  trained 
investigators  to  exercise  professional 
judgment  in  conducting  a  thorough 
investigation.  Moreover,  fairness  to 
affected  individuals  is  ensured  by  the 
due  process  they  are  accorded  in  any 
trial  or  other  proceeding  resulting  from 
the  OIG  investigation. 

(10)  5  U.S.C.  552a(g)  provides  for  dvil 
remedies  if  any  agency  fails  to  comply 
with  the  requirements  concerning 
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access  to  records  under  subsections 
(d)(1)  and  (3)  of  the  Privacy  Act, 
maintenance  of  records  under 
subsection  (e)(5)  of  the  Privacy  Act,  and 
any  other  provision  of  the  Privacy  Act, 
or  any  rule  promulgated  thereimder,  in 
such  a  way  as  to  have  an  adverse  effect 
on  an  individual.  Allowing  dvil 
lawsuits  for  alleged  Privacy  Act 
violations  by  OIG  investigators  would 
compromise  OIG  investigations  by 
subjecting  the  sensitive  and  confidential 
information  in  the  OIG  system  of 
records  to  the  possibility  of 
inappropriate  disclosure  under  the 
liberal  civil  discovery  rules.  That 
discovery  may  reveal  confidential. 
sources,  the  identity  of  informants,  and 
investigative  procedures  and 
techniques,  to  the  detriment  of  the 
paitic\ilar  criminal  investigation  as  well 
as  other  investigations  conducted  by 
OIG. 

The  pendency  of  such  a  suit  would 
have  a  chilling  effect  on  investigations, 
given  the  possibility  of  discovery  of  the 
contents  of  the  investigative  case  file.  A 
Privacy  Act  lawsuit  could  become  a 
strategic  weapon  used  to  impede  OIG 
investigations.  Because  the 'system 
would  be  exempt  firom  many  of  the 
Privacy  Act's  requirements,  it  is 
unnecessary  and  contradictory  to 
provide  for  civil  remedies  from 
violations  of  those  specific  provisions. 

Under  subsection  (k)(5)  of  the  Privacy 
Act,  the  head  of  an  agency  may  by  rule 
exempt  any  system  of  records  within  the 
agency  from  certain  provisions  of  the 
Privacy  Act  if  the  system  of  records 
contains  investigatory  material 
compiled  solely  for  the  purpose  of 
determining  suitabiUty,  eligibility,  or 
qualifications  for  Federal  civilian 
employment,  military  service.  Federal 
contracts,  or  access  to  classified 
information.  However,  these  records 
would  be  exempt  only  to  the  extent  that 
the  disclosure  of  this  material  would 
reveal  the  identity  of  a  source  who 
furnished  information  to  the 
Government  under  an  express  promise 
that  the  identity  of  the  soiut»  would  be 
held  in  confidence,  or,  prior  to  the 
effective  date  of  this  section,  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 

NRC-18  contains  information  of  the 
type  described  above.  Therefore,  in 
accordance  with  subsection  (k)(5),  NRC 
proposes  to  exempt  information 
maintained  in  this  system  of  records 
from  subsections  (c)(3),  (d),  (e)(1),  (e)(4) 
(G).  (H),  and  (I),  and  (0  of  the  Privacy 
Act  to  hcuior  promises  of  confidentiahty 
should  the  data  sxibject  request  access  to 
or  amendment  of  the  records,  or  access 
to  the  accounting  of  disclosure  of  the 
records  for  the  following  reasons: 


(1)  5  U.S.C.  552a(c)(3)  requires  an 
agency  to  grant  access  to  the  accoimting 
of  disclosures  including  the  date, 
nature,  and  purpose  of  each  disclosure, 
and  the  identity  of  the  recipient.  The 
release  of  this  information  to  the  record 
subject  could  alert  them  to  the  existence 
of  the  investigation  or  prosecutive 
interest  by  NRC  or  other  agencies.  This 
could  seriously  compromise  case 
preparation  by  prematurely  revealing 
the  existence  and  nature  of  the 
investigation;  compromise  or  interfere 
with  witnesses,  or  make  witnesses 
reluctant  to  cooperate;  and  could  lead  to 
suppression,  alteration,  or  destruction  of 
evidence. 

(2)  5  U.S.C.  552a(d)  and  (f)  require  an 
agency  to  provide  access  to  records, 
make  corrections  and  amendments  to 
records,  and  notify  individuals  of  the 
existence  of  records  upon  their  request. 
Providing  individuals  with  access  to 
records  of  an  investigation,  the  right  to 
contest  the  contents  of  those  records, 
and  the  opportunity  to  force  changes  to 
be  made  to  the  information  in  the 
records  would  seriously  interfere  with 
and  thwart  the  orderly  and  imbiased 
conduct  of  the  investigation  and  impede 
case  preparation.  Providing  access  rights 
normally  afforded  under  the  Privacy  Act 
would  provide  the  subject  with  valuable 
information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant 
to  cooperate;  lead  to  suppression, 
alteration,  or  destruction  of  evidence; 
and  result  in  the  secreting  of  or  other 
disposition  of  assets  that  would  make 
them  difficult  or  impossible  to  reach  in 
order  to  satisfy  any  Government  claims 
growing  out  of  the  investigation  or 
proceeding. 

(3)  5  U.S.C.  552a(e)(l)  requires 
agencies  to  maintain  only  "relevant  and 
necessary"  information  about  an 
individual  in  agency  records.  This 
provision  is  inappropriate  for 
investigations  because  it  is  not  always 
possible  to  detect  the  relevance  or 
necessity  of  each  piece  of  information  in 
the  early  stages  of  an  investigation.  In 
some  cases,  it  is  only  after  the 
information  is  evaluated  in  light  of  other 
evidence  that  its  relevance  and 
necessity  will  be  clear. 

(4)  Because  this  system  of  records  is 
being  exempted  from  the  imderlying 
duties  to  provide  notification  about  and 
access  to  information  in  the  system  and 
to  make  amendments  to  and  corrections 
of  the  information  under  subsections  (d) 
and  (f)  of  the  Privacy  Act,  the  Federal 
Register  notice  requirements  of  5  U.S.C. 
552a(e)(4)  (G)  and  (H)  are  inapplicable. 

(5)  5  U.S.C.  552a(e)(4)(I)  requires  an 
agency  to  publish  notice  of  the 
categories  of  sources  of  records  in  the 


system  of  records.  To  the  extent  that  this 
provision  is  construed  to  require  more 
detailed  disck>8ure  than  the  broad, 
generic  information  curroitly  published 
in  the  system  notice,  an  exemption  fiom 
this  provision  is  necessary  to  protect  the 
confidentialify  of  sources  of  information 
and  to  protect  the  privacy  and  physical 
safety  of  witnesses  and  informants. 
However,  the  OIG  vtrill  continue  to  , 
publish  such  a  notice  in  broad  generic 
terms  as  is  its  current  practice. 

In  addition,  10  CFR  9.95  is  being 
amended  to  update  the  list  of 
exemptions  that  apply  to  specific 
systems  of  records.  The  list,  as 
amended,  will  include  NRC-23,  Office 
of  Investigations  Indices,  Files,  and 
Associated  Records— NRC,  and  NRC-35. 
Drug  Testing  Program  Records — NRC, 
for  which  corresponding  Part  9 
amendments  were  not  previously 
prepared  when  each  new  system  was 
established.  NRC-40  has  been  deleted 
fitMn  this  hst  because  a  review  of  the 
system  revealed  that  the  subsections 
(k)(5)  and  (k)(6)  exemptions  of  the 
Privacy  Act  were  no  longer  needed.  This 
amendment  vdll  eliminate  any 
confusion  regarding  the  specific 
exemption(s)  applicable  to  each  system  . 
of  records. 

Environmental  Impact— Categorical 
Exclusion 

The  NRC  has  determined  that  this 
proposed  rule  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(c)(1).  Therefore,  neither  an 
enviroiunental  impact  statement  nor  an 
enviroiunental  assessment  has  been 
prepared  for  this  proposed  rule. 

Paperwork  Reduction  Act  Statonent 

This  proposed  rule  does  not  contain 
a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  nmnber  3150-0043. 

Regulatory  Analysis 

This  proposed  rule  would  add 
exemption  (j)(2)  of  the  Privacy  Act  to 
the  NRC  regulations  that  describe  the 
exempt  systems  of  records.  This  is  an 
administrative  regulatory  action  that 
would  make  NRC's  regulations 
consistent  with  the  regiilations 
apphcable  to  the  majority  of  the 
statutorily  appointed  Inspectors 
General.  The  proposed  rule  would  also 
clearly  link  each  system  of  records  to 
the  specific  exemption(s)  of  the  Privacy 
Act  under  which  the  system  is  exempt. 
As  such,  the  proposed  rule  would  not 
have  an  economic  impact  on  any  class 


of  hcensee  or  the  NRC.  By  more  clearly 
indicating  the  exemptions  under  whidi 
a  system  is  exempt  and  by  conforming 
NRC's  regiilations  to  those  of  the 
majority  of  statutorily  appointed 
Inspectors  General,  the  proposed  rule 
may  provide  some  benefit  to  those  who 
may  be  required  to  use  these 
relations. 

The  alternative  to  the  proposed  rule 
would  be  to  refrain  from  adopting  the 
identified  exemptions.  As  discussed  in 
this  notice,  however,  failure  to  adopt  the 
proposed  rule  could  have  detrimental 
effects  on  the  OIG's  investigative 
program  and  its  ability  to  obtain  and 
protect  information. 

This  constitutes  the  regulatory 
analysis  for  this  proposed  rule. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  the 
Conunission  certifies  that  this  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities.  The  amendments  to  10  CFR 
part  9  are  procedural  in  nature  and  will 
aid  an  NRC  office  to  perform  its 
criminal  law  enforcement  functions.  In 
addition,  the  amendments  will 
eliminate  any  confusion  regarding 
specific  exemptions  available  to  each 
affected  Privacy  Act  system  of  records 
notice. 

Backfit  Analysis. 

The  NRC  has  determined  that  the 
backfit  rule  10  CFR  50.109  does  not 
apply  to  this  proposed  rule  and, 
therefore,  a  backfit  analysis  is  not 
required  for  this  proposed  rule  because 
these  amendments  do  not  involve  any 
pro\'isions  that  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1). 

List  of  Subjects  in  10  CFR  Part  9 

Criminal  penalties,  Freedom  of 
information,  Privacy,  Reporting  and 
recordkeeping  reqiiirements,  Simshine 
Act. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  552,  552a,  and 
553;  the  NRC  is  proposing  to  adopt  the 
following  amendments  to  10  CFR  part  9. 

PART  9— PUBLIC  RECORDS 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  Sec.  161,  68  Stat.  948,  as 
amended  (42  U.S.C.  2201);  sec.  201,  88  StaL 
1242,  w  amended  (42  U.S.Q  5841). 

Subpart  A  also  issued  under  5  U.S.C  552; 
31  U.S.C.  9701;  Pub.  L.  99-570. 
Subpart  B  also  issued  under  5  U.S.C  552a. 
Subpart  C  also  issued  under  5  U.S.C  552b. 


2.  In  §  9.52,  paragraph  (b)(4)  is  revised 
to  read  as  follows: 

19^   Types  of  raquacli. 

•  •       •       *       • 

(b)  Requests  for  accounting  of 
disclosures.  *  *  *  (4)  Disclosiires 
expressly  exempted  by  NRC  regidations 
from  the  requirements  of  5  U.S.C. 
552a(c)(3)  pursuant  to  5  U.S.C.  552a 
(j)(2)  and  (k). 

3.  In  §  9.61,  current  paragraph  (b)  is 
redesignated  as  paragraph  (c),  and  a  new 
paragraph  (b)  is  added  to  read  as 
follows: 

f  9.61    Proceduras  for  procMsing  requesla 
for  records  exempt  In  wt>ol«  or  in  part 

• '       •        *        *        • 

(b)  General  exemptions.  Generally,  5 
U.S.C.  552a(i)(2)  allows  the  exemption 
of  any  system  of  records  writhin  the  NRC 
from  any  part  of  section  552a  except 
subsections  (b),  (c)  (1)  and  (2),  (e)(4)  (A) 
through  (F),  (e)  (6),  (7),  (9),  (10),  and 
(11),  and  (i)  of  the  act  if  the  system  of 
records  is  maintained  by  an  NRC 
component  that  performs  as  one  of  its 
principal  functions  any  activity 
pertaining  to  the  enforcement  of 
criminal  laws,  including  police  efforts 
to  prevent,  control,  or  reduce  crimes,  or 
to  apprehend  criminals,  and  consists 
of— 

(1)  Information  compiled  for  the 
purpose  of  identifying  individual 
criminal  offenders  and  alleged  offendere 
and  consisting  only  of  identifying  data 
and  notations  of  arrests,  the  nature  and 
disposition  of  criminal  charges, 
sentencing,  confinement,  release  and 
parole,  and  probation  status; 

(2)  Information  compiled  for  the 
purpose  of  a  criminal  investigation, 
including  reports  of  informants  and 
investigators,  and  associated  with  an 
identifiable  individual;  or 

(3)  Reports  identifiable  to  an 
individual  compiled  at  any  stage  of  the 
process  of  enforcement  of  the  criminal 
laws  from  arrest  or  indictment  through 
release  from  supervision. 

•  •        •        •        * 

4.  In  §  9.80,  paragraphs  (a)  (6),  (10), 
and  (11)  are  revised  and  a  new 
paragraph  (a)(12)  is  added  to  read  as 
follows: 

S  9.80    DIaclosurs  of  record  to  persons 
other  ttian  ttte  individual  to  whom  It 
pertains. 

(a)*  *  • 

(6)  To  the  National  Archives  and 
Records  Administration  as  a  record  that 
has  sufficient  historical  or  other  value  to 
warrant  its  continued  preservation  by 
the  United  States  Government,  or  to  the 
Archivist  of  the  United  States  or 
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designee  for  evaluation  to  determine 
whether  the  record  has  such  value; 

•       *       •        •       • 

(10)  To  the  Comptroller  General,  or 
any  authorized  representatives,  in  the 
course  of  the  pwrformanoe  of  the  duties 
of  the  General  Accounting  Office; 

(11)  Pursuant  to  the  order  of  a  court 
of  competent  jurisdiction;  or 

(12)  To  a  consumer  reporting  agency 
in  accordance  with  31  U.S.C.  3711(f). 

5.  Section  9.95  is  revised  to  read  as 
follows: 

}9.95    Specific  exantptons. 

The  following  records  contained  in 
the  designated  NRC  Systems  of  Records 
(NRC-5,  NRC-9,  NRC-11,  NRC-18, 
NRC-22,  NRC-23,  NRC-28,  NRC-29, 
NRC-31,  NRC-33,  NRC-35,  NRC-37, 
and  NRC-39)  are  exempt  from  5  U.S.C.  ' 
552a  (c)(3),  (d),  (e)(1),  (e)(4)  (G),  (H).  and 
(I),  and  (f)  in  accordance  with  5  U.S.C 
552a(k).  In  addition,  the  records 
contained  in  NRC-18  are  exempt  from 
the  provisions  of  5  U.S.C.  552a  and  the 
regulations  in  this  part,  under  5  U.S.C. 
552a(j)(2),  except  subsections  (b),  (c)  (1) 
and  (2),  (e)(4)  (A)  through  (F).  (e)  (6).  (7), 
(9),  (10),  and  (11).  and  (i).  Each  of  these 
systems  of  records  is  subject  to  the 
provisions  of  §  9.61:  .^ 

(a)  Contracts  Records  Files,  NRC-5 
(Exemptions  (k)(l)  and  (k)(5)); 

(b)  Equal  Employment  Opportimity 
Discrimination  Complaint  Files,  NRC-9 
(Exemption  (k)(5)); 

(c)  General  Personnel  Records 
(Official  Personnel  Folder  and  Related 
Records),  NRC-11  (Exemptions  (k)(5) 
and  (k)(6)); 

(d)  Office  of  the  Inspector  General 
(OIG)  Investigative  Records.  NRC-18 
(ExempUons  (j)(2),  {k)(l).  (k)(2).  (k)(5). 
and  (k)(6)); 

(e)  Personnel  Performance  Appraisals. 
NRC-22  (Exemptions  (k)(l)  and  (k)(5)); 

(f)  Office  of  Investigations  Indices, 
Files,  and  Associated  Records,  NRC-23 
(Exemptions  (k)(l),  (k)(2),  and  (k)(6)); 

(g)  Recruiting,  Examining,  and 
Placement  Records,  NRC-28  (Exemption 
{k)(5)); 

(h)  Nuclear  Documents  System 
(NUDOCS).  NRC-29  (Exemption  (k)(l)); 

(i)  Correspondence  and  Records, 
Office  of  the  Secretary,  NRC-31 
(Exemption  (k)(l)); 

(j)  Special  Inquiry  File,  NRC-33 
(ExempUons  (k)(l),  (k)(2).  and  W(^)); 

(k)  Drug  Testing  Program  Records. 
NRC-35  (Exemption  (k)(5)); 

(1)  Information  Security  Files  and 
Associated  Records,  NRC-37 
(Exemptions  (k)(l)  and  (k)(5));  and 

(m)  Personnel  Security  Files  and 
Associated  Records,  NRC-39 
(ExempUons  (k)(l),  (k)(2).  and  (k)(5)). 
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Dated  at  Rockville,  Md.,  this  18th  day  <rf 
July.  1995. 

For  the  Nuclear  Regulatory  Commission. 
JaBH  M.  Taylor, 
Executive  Director  for  Operations. 
[FR  Doc.  95-18319  Filed  7-25-95;  8:45  am) 
B«JJNQ  COM  TBM-OI-^ 


10CFRPart72 
[Docfcat  No.  PRM-72-1] 

Maryland  Safe  Energy  Coalition;  Denial 
of  Petition  for  Rulemaking 

AGOICY:  Nuclear  Regulatory 

Commission. 

ACTION:  Denial  of  petition  fm 

rulemalfdng. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  denying  a  petition 
for  rulemaking  {PRM-72-1)  from 
Richard  Ochs  submitted  on  behalf  of  the 
Maryland  Safe  Energy  Coalition.  The 
petitioner  requested  several 
amendments  to  the  regulations 
governing  the  independent  storage  of 
spent  fuel  in  dry  casks. 
ADDRESSES:  Copies  of  the  petition  for 
rulemaking,  the  public  comments 
received,  and  the  NRC's  letter  to  the 
petitioner  are  available  for  public 
inspection  and/or  copying  in  the  NRC 
Public  Document  Room,  2120  L  Street, 
NW.  (Lower  Level),  Washington,  DC. 
FOR  FURTWER  INFORMATION  CONTACT:  Mr. 
Gordon  £.  Gundersen,  Office  of  Nuclear 
Regulatd^Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
6195. 

SUPPLEMENTARY  INFORMATKSN: 

The  Petition 

On  jime  23, 1993,  Mr.  Richard  Ochs, 
on  behalf  of  the  Maryland  Safe  Energy 
Coalition,  filed  a  petition  for  rulemaking 
with  the  NRC. 

The  petition  relates  to  generic 
requirements  for  the  Ucensing  of 
independent  storage  of  spent  fuel  in  dry 
casks  found  in  the  Commission's 
regulations  contained  in  10  CFR  Part  72. 
In  particular.  Subpart  B  provides 
information  required  to  be  submitted  in 
a  license  application,  Subpart  C 
provides  requirements  for  the  isstiance 
and  conditions  of  a  license.  Subpart  D 
provides  the  requirements  for  the 
records  that  must  be  kept  by  a  licensee, 
and  Subpart  E  provides  requirements  for 
evaluation  of  the  storage  facility  site. 

The  petitioner  requested  that  the  NRC 
amend  10  CFR  Part  72  to  read  as 
follows: 

1.  In  §  72.22(e)(2),  "Contents  of 
application:  General  and  financial 


information."  add  "Specify  the  planned 
UfeofthelSFSL" 

2.  In  §  72.22(e)(3),  "Contents  of 
application:  General  and  financial 
information,"  change  "after  the  removal 
of  spent  fuel  and/or  high-level 
radioactive  waste"  to  "if  the  spent  fuel 
and/or  the  high-level  radioactive  waste 
is  removed." 

3.  In  §  72.42,  "Duration  of  Ucense; 
renewal,"  add  a  new  {>aragraph  (d)  to 
read  "No  license  will  be  issued  before 
90  days  after  the  final  safety  evaluation 
report  (SER)  is  published." 

4.  In  §  72.44(c)(3),  "License 
conditions,"  add  paragraph  (v)  to  read 
"dry  storage  casks  must-be  moiutored 
continuoiisly  for  radioactivity  at  the  exit 
cooling  vents." 

5.  In  §  72.46(d),  "Public  hearings," 
add  "The  time  prescribed  for  a  notice  of 
opporttmity  for  a  hearing  or  petition  for 
leave  to  intervene  will  extend  from  the 
notice  of  proposed  action  through  90 
days  after  the  final  SER  is  published." 

6.  In  S  72.72(a),  "Material  balance, 
inventory,  and  records  requirements  for 
stored  materials,"  after  the  first  sentence 
add  "The  records  must  include  the 
history  and  condition  of  all  spent  fuel 
assemblies  including  a  description  of 
any  defective  fuel,  such  as  fuel  that  is 
cracked,  swollen,  blistered,  pinholed,  or 
of^assing." 

7.  In  S  72.104(a)  "Criteria  for 
radioactive  materials  in  effluents  and 
direct  radiation  from  ISFSI  or  MSR,"  in 
place  of  "real"  put  "maximally 
exposed";  after  "individual"  add  "or 
fettis";  dlange  "25  mrem"  to  "5  mrem"; 
change  "75  mrem"  to  "15  mrem";  and 
change  "25  mrem"  to  "5  mrem".  The 
sentence  would  then  read,  "•  *  *  dose 
equivalent  to  any  maximally  exposed 
individual  or  fetus  who  is  located 
beyond  the  controlled  area  must  not 
exceed  5  mrem  to  the  whole  body,  15 
mrem  to  the  thyroid  and  5  mrem  to  any 
other  organ  *   *  *  " 

This  petition  for  rulemaking  stems 
from  earlier  actions  regarding  the 
Calvert  ClifiB  Independent  Spent  Fuel 
Storage  Installation  (ISFSI).  On 
December  21. 1992,  the  petitioner  filed 
a  petition  requesting  that  the  NRC 
institute  a  proceeding  pursuant  to 
§  2.206  with  regard  to  the  Calvert  Cliffs 
ISFSI.  In  acknowledging  the  receipt  of 
the  December  21, 1992,  petition,  the 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  indicated  that  to 
the  extent  it  addressed  generic  issues 
related  to  dry  cask  storage,  the 
appropriate  course  of  action  would  be  to 
file  a  petition  for  rulemaking.  The 
Director's  decision  dated  August  16, 
1993,  denied  the  §  2.206  petition, 
Baltimore  Gas  and  Electric  Company 
(Calvert  Clifb  Independent  Spent  Fuel 


Storage  Installation),  DD-9-14  (August 
16, 1993);  58.FR  14863  (August  25, 
1993).  This  rulemaking  petition  filed  on 
June  23, 1993,  addresses  many  of  the 
generic  issues  that  were  raised  in  the 
December  21, 1992,  §  2.206  petition. 

Basis  fiDr  Request 

As  a  basis  for  the  requested  acticm,  the 
petitioner  stated  that,  as  an 
environmental  consumer  organization, 
the  Maryland  Safe  Energy  Coalition  is 
interested  in  the  minimization  and  safe 
storage  of  nuclear  waste  including  spent 
fuel  at  nuclear  power  plant  sites  in 
general. 

The  petitioner  indicated  that  it  is 
partictUarly  concerned  about  spent  fuel 
storage  at  the  Calvert  Clifiis  Nuclear 
Power  Plant,  which  is  operated  by 
Baltimore  Gas  and  Electric  Company 
(BG&E).  The  petitioner  stated  that  even 
though  the  spent  fuel  at  Calvert  Cliffs  is 
stored  under  a  specific  Part  72  license, 
many  of  the  generic  requirements 
proposed  by  the  petitioner  would  be  the 
same  or  similar  to  the  specific 
requirements  applicable  to  independent 
spent  fuel  storage  at  Calvert  QiBs. 

Public  Comments  on  the  Petition 

A  notice  of  filing  of  petition  for 
rulemaking  was  published  in  the 
Federal  Registn*  on  September  8, 1993 
(58  FR  47222).  Interested  persons  were 
requested  to  submit  written  comments 
or  suggestions  concerning  the  petition 
by  November  22, 1993.  The  NRC 
received  five  comment  letters  from  the 
industry  and  industrial  associations, 
four  bom  individuals,  one  from  an 
environmental  group,  and  two  from 
governmental  agencies.  The  commenteis 
were  evenly  split,  six  supporting  all  or 
parts  of  the  petition  and  six  rejecting  the 
petition.  The  supporters'  conunents 
generally  supported  the  additional  90 
days  to  review  the  Safety  Evaluation 
Report  (SER),  the  need  for  records 
because  of  the  imcertainty  of  knowing 
how  long  the  spent  fuel  will  be  stored, 
the  need  iat  continuously  monitoring 
radiation  leaving  storage  cask  vents,  and 
lower  radiation  limits.  The  commenters 
objecting  to  the  petition  were  more 
specific,  often  citing  the  Director's 
decision  under  §  2.206,  Baltimore  Gas  B- 
Electric  Co.  (Calvert  Cliffs  Independent 
Spent  Fuel  Storage  Installation),  DI>- 
93-14,  August  16, 1993.  Concerning 
extending  the  opporttmity  for  hearing  or 
petition  to  90  days  after  the  final  SER  is 
issued,  the  objecting  commenters  cited 
the  NRC  hearing  and  petition  processes 
as  providing  ample  opportunity  for 
public  participation.  In  refuting  the 
lower  radiation  limits,  the  objectors 
dted  studies  and  reports  by  respected 
organizations  and  other  regulations 


including  EPA's  40  CFR  Part  190  and 
the  recentiy  revised  10  CFR  Part  20. 
Additional  information  was  also 
received  from  the  petitioner.  The 
petition  and  the  comments  received  in 
response  to  the  notice  of  filing  are 
available  for  inspection  in  the  NRC 
Public  Document  Room  identified 
above. 

Reasons  Cw  Dmial 

The  NRC  has  considered  the 
petitioner's  requested  amendments,  the 
puUic  comments  received,  and  other 
related  infcmnation.  The  following 
discussion  addresses  each  of  the  seven 
parts  of  the  petitioner's  requested 
amendments  quoted  above  and  the 
NRCs  response. 

Part  1:  'The  petitioner  requests  that 
§  72.22(e)(2)  be  revised  by  adding 
"Specify  the  planned  life  of  the  ISFSL" 

m  the  existmg  §  72.22(e),  there  is 
already  the  requirement  for  the 
applicant  to  specify  the  period  of  time 
for  which  the  license  is  requested.  The 
petitioner's  request  is  therefore 
unnecessary  and  redimdant  because  the 
applicant  is  already  required  to  specify 
the  planned  life  of  the  ISFSI,  tiiat  is,  the 
period  of  time  for  which  the  license  is 
requested. 

Part  2:  The  petitioner  requests  that 
wording  of  §  72.22(e)(3)  be  changed 
from  "aiter  the  removal  of  spent  fuel 
and/or  high-level  radioactive  waste"  to 
"if  the  spent  fuel  and/or  the  high-level 
radioactive  waste  is  removed." 

DOE  is  required  by  the  Nuclear  Waste 
Policy  Act  of  1982  to  accept  spent  fuel 
for  ultimate  disposal.  Moreover,  the 
Commission  made  a  generic 
determination  in  its  Waste  Confidence 
Decisions  (September  18. 1990;  55  FR 
38474  and  August  31, 1984;  49  FR 
34694)  that  there  is  reasonable 
assurance  that  safe  disposal  is 
technically  feasible  and  will  be 
available  within  the  first  quarter  of  the 
21st  century.  The  NRC  therefore  does 
not  believe  it  is  either  necessary  or 
appropriate  to  revise  the  existing 
wording  of  the  regulation  as  requested 
by  the  petitioner. 

Part  3  and  Part  5:  The  petitioner 
requests  a  new  paragraph  (d)  be  added 
to  §  72.42  to  read  "No  license  will  be 
issued  before  90  days  after  the  final 
safety  evaluation  report  (SER)  is 
published."  The  petitioner  believes  that 
significant  new  issues  will  be  contained 
in  the  final  SER.  The  petitioner  also 
requests  that  the  following  be  added  to 
§  72.46(d):  "The  time  prescribed  for  a 
notice  of  opportvmity  for  a  hearing  or 
petition  for  leave  to  intervene  will 
extend  from  the  notice  of  proposed 
action  through  90  days  after  the  final 
SER  is  published."  llie  petitioner  states 


that  if  a  notice  of  opportunity  fi»r  a 
hearing  or  intervention  is  limited  to  a 
short  period  after  the  license 
application,  interested  parties  may  be 
prevented  from  obtaining  a  hearing 
based  on  the  second  or  &ial  SER. 
Information  in  the  latter  safety  reports 
may  impact  on  the  advisability  of 
issiung  a  license.  The  public  should 
have  the  right  and  opportunity  to 
comment  on  the  final  Safety  Analysis 
Report  (SAR)  and  SER  before  a  licoue 
is  issued. 

An  applicant  for  a  site-specific  dry 
cask  storage  license  is  required  by 
§  72.24  to  submit  a  detailed  safety 
analysis' report  (SAR)  with  the 
application  for  license  to  the  NRC.  The 
applicant's  SAR  contains  the  detailed 
basis  for  requesting  a  license  and,  more 
particiilarly,  for  demonstrating 
compliance  with  NRC  licensing 
standards.  Following  receipt  of  an 
application,  the  NRC  publishes  a  notice 
of  docketing  an  application  for  an  ISFSI 
in  the  Fedval  Rcqg^ater  as  required  by 
§  72.16(e).  This  notice,  which  may  be 
combined  with  a  notice  of  opportunify 
for  a  hearing,  will  typically  indicate 
where  a  copy  of  the  detailed  SAR  may 
be  examined.  An  individual  is  allowed 
30  days  from  the  notice  of  proposed 
action  to  request  that  NRC  grant  a 
hearing  in  accordance  with  §  2.105  and 
§  2.1107.  The  30-day  period  is  provided 
so  that  the  individual  can  review  the 
license  application  and  SAR  and 
determine  whether  to  request  a  hearing 
or  intervention.  The  SAR  will  provide 
ample  information  for  the  individual  to 
make  the  determination.  At  the  same 
time,  the  NRC  technical  staff  will 
commence  its  review  of  the  SAR  and 
other  relevant  documents  and 
preparation  of  an  SER.  These  documents 
and  the  license  are  placed  in  the  NRC 
Public  Document  Room  and  the  Local 
Public  Document  Room  near  the 
licensee  site  where  they  are  also 
available  for  review.  Should  the  SER 
contain  a  new  issue  (as  opposed  to  new 
evidence  on  an  issue  apparent  from  the 
SAR)  pertinent  to  the  requested  license, 
an  interested  party  could  seek  late 
intervention  or  submit  a  late-filed 
contention  as  allowed  by  §  2.714. 
Finally,  a  party  can  petition  the  NRC  to 
modify  a  license  if  new  information 
comes  to  light  after  the  license  is  issued. 
Thus,  an  individual  has  ample 
opportuiuty  to  participate  in  the  ISFSI 
licensing  process  and  to  review  and 
raise  issues  concerning  the  SER.  Adding 
another  90-day  delay  in  issuing  the 
Ucense  would  not  significanUy  improve 
the  process  for  licensing  the  safe 
operation  of  an  ISFSI. 

Part  4:  The  petitioner  requests  a  new 
paragraph  (v)  be  added  to  §  72.44(c)(3) 


to  read  "dry  storage  casks  must  be 
monitored  continuously  for 
radioactivity  at  the  exit  cooling  vents." 
The  petitioner  states  that  the  exit  vents 
are  the  most  likely  location  of 
radioactive  venting,  and  it  is  therefore 
logical  that  monitors  would  be  required 
at  these  locations. 

NRC  regulations  already  require  that 
the  Ucense  (or  Certificate  of  Compliance 
in  the  case  of  an  NRC  approved  c^sk) 
include  surveillance  and  monitoring 
requirements  to  determine  when 
corrective  actions  need  be  taken  to 
maintain  safe  storage  conditions.  See. 
e.g.,  10  CFR  72.122(h)(4).  In  addition, 
radiation  monitoring  and  environmental 
monitoring  programs  are  also  already 
required  (e.g.,  10  CFR  72.126).  and  these 
programs  can  be  expected  to  detect  any 
radiation  leak  in  excess  of  NRC  limits 
from  an  NRC-approved  cask. 
Furthermore,  the  NRC-approved  cask 
designs  which  use  cooling  vents  and  air 
flow  between  the  fuel  canister  and  the 
concrete  biological  shield  for  cooling 
also  are  designed  to  require  double  seal 
closure  welds  on  the  canister.  These 
welds  are  inspected  and  the  canister 
leak  tested  after  being  loaded.  There  is 
no  known  long-term  degradation 
mechanisms  which  would  cause  the 
weld  to  fail  within  the  design  life  of  the 
canister.  Therefore,  the  regulation 
proposed  by  the  petitioner  is  not 
needed. 

Part  S:  llie  response  to  this  part  has 
been  combined  with  the  response  to 
Part  3  and  is  addressed  above. 

Part  6:  The  petitioner  requests  that  the 
following  be  added  after  the  first 
sentence  in  §  72.72(a):  "The  records 
must  include  the  history  and  condition 
of  all  spent  fuel  assemblies  including  a 
description  of  any  defective  fuel,  sudi 
as  fuel  that  is  cracked,  swollen, 
blistered,  pinholed.  or  classing."  The 
petitioner  states  that  defective  fuel  can 
cause  problems  for  safe  storage; 
therefore,  the  history  and  condition  of 
all  spent  fuel  should  be  docimiented. 

NRC  regulations  already  require  that 
the  license  (or  Certificate  of  Compliance 
in  the  case  of  an  NRC-approved  cask) 
must  include  specifications  for  the 
conditions  of  fuel  assemblies  to  be 
loaded  into  storage  casks.  See,  e.g.,  10    ' 
CFR  72.44(c).  These  regulations  also 
require  that  licensees  must  demonstrate 
in  procediues  and  records  that  the  fuel 
load  meets  the  cask  design  criteria.  In 
addition,  licensees  must  conduct 
loading  operations  in  accordance  with 
written  procedures  which  must  be 
specific  enough  to  demonstrate  that 
only  fuel  assemblies  that  meet  the  cask 
design  criteria  can  be  loaded.  Licensees 
are  required  to  maintain  records, 
including  the  condition  of  the  fuel,  of 
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all  fuel  assemblies  in  storage  casks  or  in 
the  pool.  See,  e.g.,  10  CFR  Part  50 
Appendix  B,  XVU,  "Quality  Assurance 
Records."  and  10  CFR  72.174.  "Quality 
Assurance  Records."  Therefwe. 
additional  records  as  proposed  by  the 
petitiouer  are  not  necessary. 

Part  7:  The  petitioner  requests  the 
following  revisions  to  §  72.104(a):  in 
place  of  "real"  (fut  "maximally 
exposed";  after  "individual"  add  "or 
fetus";  change  "25  mrem"  to  "5  mrem"; 
change  "75  mrem"  to  "15  mrem";  and 
change  "25  mrem"  to  "5  mrem."  The 
sentence  will  then  read.  "*  *  "dose 
equivalent  to  any  maximally  exposed 
individual  or  fetus  who  is  located 
beyond  the  controlled  area  must  not 
exceed  5  mrem  to  the  whole  body.  15 
mrem  to  the  thyroid  and  5  mrem  to  any 
other  organ  *  *  *" 

The  change  of  the  word  "real"  to 
"maximally  exposed"  in  §  72.104(a)  is 
.  not  needed.  In  the  regidation.  the  word 
"real"  in  the  phrase  "The  annual  dose 
equivalent  to  any  real  individual  who  is 
located  beyond  the  controlled  area 
*  *  *"  refers  to  an  individual  who  lives 
closest  to  the  boundary  of  the  controlled 
area.  This  individual  is.  in  general,  the 
maximally  exposed  individual  because 
other  individuals  are  further  away  from 
the  controlled  area.  If  the  petitioner's 
suggested  words  "maximidly  exposed" 
were  adopted,  it  could  mean  that  an 
imaginary  individual  would  be 
continually  present  at  the  boiuidary  of 
the  controlled  area.  The  NRC  regulates 
radiation  doses  on  the  basis  of  real 
people  in  proximity  to  the  boundary  of 
the  controlled  area. 

Section  72.104(a]  establishes  the  bases 
for  the  amoxmt  of  radioactive  materials 
permitted  in  ISFSI  effluents  and  direct 
radiation  from  an  ISFSI.  It  imposes 
-limits  on  the  annual  dose  equivalent 
that  is  received  by  an  individual  who  is 
located  beyond  the  controlled  area.  The 
petitioner  referred  to  a  1990  study  by 
Ahce  Stewart  that  allegedly  supports 
the  conclusion  that  the  standards 
incorporated  in  §  72.104(a)  are  too  high 
for  a  developing  fetus,.women,  and 
children.  The  petitioner  cited  additional 
references  during  the  comment  period. 

Section  72.104(a)  does  not  incorporate 
exposure  limits  that  are  unique  to  ISFSI 
operation.  Rather,  the  exposure  limits 
used  in  Part  72  are  based  on  the 
Environmental  Protection  Agency's 
(EPA)  Environmental  Radiation 
Standards  for  fuel  cycle  fadUties 
specified  in  40  CFR  Part  190.  45  FR 
74693  (November  11, 1980).  Moreover. 
the  EPA.  commenting  on  the  proposed 
10  CFR  Part  72,  stated:  "Our  only 
comment  of  substance  concerns  your 
requirement  that  such  independent 
storage  faciUties  provide  radiation 


protection  consistent  with  the  Agency's 
public  health  protection  standards  for 
the  Uranium  Fuel  Cycle  (40  CFR  190). 
We  generally  support  your  use  of  these 
requirements." 

The  §  72.104(a)  exposure  limits  are 
also  consistent  with  the  recent  revision 
of  10  CFR  Part  20— Standards  for 
Protection  Against  Radiation  which 
became  efiisctive  on  January  1. 1994. 
This  revision  was  comprehensive  in 
scope  and  reflects  state-of-the-art  data 
on  radiation  protection.  This  revision 
was  based  on  recommendations  and 
studies  of  expert  groups  through  1990, 
including  the  International  Commission 
on  Radiological  Protection,  the  National 
Council  on  Radiation  Protection  and 
Measurements,  the  United  Nations 
Scientific  Committee  on  the  Effects  of 
Atomic  Radiation,  and  the  National 
Academy  of  Science's  Committee  on  the 
Biological  Effects  of  Ionizing  Radiation 
(BEIR).  Among  other  things,  these 
studies  analyzed  the  data  on  radiation 
exposure  to  a  developing  fetus.  In  sum, 
the  NRC's  radiation  protection 
standards  are  based  on  a  body  of  recent, 
authoritative,  and  substantial  data.  The 
petition  fails  to  provide  an  adequate 
basis  for  its  requested  revisions  to 
§  72.104(a). 

It  should  also  be  noted  that  both  10    . 
CFR  Parts  20  and  72  have  requirements 
to  keep  radiation  exposures  as  low  as 
reasonably  achievable  (ALARA). 
Experience  to  date  with  ISFSI 
operations  has  demonstrated  that  due  to 
the  conservative  ISFSI  designs  and  the 
application  of  ALARA  requirements,  the 
radiation  levels  associated  with  ISFSI 
operations  are  in  fact  well  below 
regulatory  limits. 

For  the  foregoing  reasons,  the  petition 
is  denied. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of)uly,  1995. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 
Executive  Director  for  Operations. 
IFR  Doc.  9S-18318  Filed  7-25-95;  8:45  am) 
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DELAWARE  RIVER  BASIN 
COMMISSION 

18  CFR  Chapter  III 

Water  Quality  Regulations;  Proposed 
Amendments  to  Comprehensive  Plan, 
Water  Code  of  the  Delaware  River 
Basin,  Administrative  Manual — Part  III 
Water  Quality  Regulations;  Put>iic 
Hearings 

AGENCY:  Delaware  River  Basin 
Commission. 


ACTION:  Notice  of  proposed  rulemaking 
and  public  hearings. 

summary:  Notice  is  hereby  given  that 
the  Delaware  River  Basin  Commission 
will  hold  public  hearings  to  receive 
comments  on  proposed  amendments  to 
its  Comprehensive  Plan.  Water  Code 
and  Water  Quality  Regulations 
concerning  water  qu&Uty  criteria  for 
toxic  pollutants  and  policies  and 
procedures  to  establish  wasteload 
allocations  and  effluent  limitations  for 
point  source  discharges  to  Zones  2 
through  5  (Trenton,  New  Jersey  to  the 
Delaware  Bay)  of  the  tidal  Delaware 
River. 

DATES:  The  public  hearings  are 
scheduled  as  follows:  October  5. 1995 
beginning  at  1:30  p.m.  and  continuing 
imtil  5:00  p.m.,  as  long  as  there  are 
people  present  wishing  to  testify. 

October  11. 1995  beginning  at  1:30 
p.m.  and  continuing  until  5:00  p.m.  and 
resuming  at  6:30  p.m.  and  continiiing 
until  9:00  p.m.,  as  long  as  there  are 
people  present  wishing  to  testify. 

October  13. 1995  beginning  at  1:30 
p.m.  and  continuing  until  5:00  p.m.,  as 
long  as  there  are  people  present  wishing 
to  testify. 

The  diaadUne  for  inclusion  of  written 
comments  in  the  hearing  record  will  be 
annoimced  at  the  hearings. 
AOOflESSES:  The  October  5, 1995  hearing 
will  be  held  in  the  Second  Floor 
Auditorium  of  the  Carvel  State  Building, 
820  North  French  Street,  Wilmington, 
Etelaware. 

The  October  11, 1995  hearing  will  be 
held  in  the  Franklin  Room  of  the 
HoUday  Iim  at  4th  and  Arch  Streets. 
Philadelphia.  Pennsylvania. 

The  October  13,  1995  hearing  will  be 
held  in  the  Goddard  Conference  Room 
of  the  Commission's  offices  at  25  State 
PoUce  Drive,  West  Trenton,  New  Jersey. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  M.  Weisman.  Commission 
Secretary,  Delaware  River  Basin 
Commission.  P.O.  Box  7360,  West 
Trenton,  New  Jersey  08628.  Telephone 
(609)  883-9500  ext.  203. 

SUPPLEMENTARY  INFORMATION' 

Background  and  Rationale 

The  1987  amendments  to  the  Federal 
Clean  Water  Act  required  states  to  adopt 
water  quality  criteria  for  all  toxic 
pollutants  for  which  the  U.S. 
Environmental  Protection  Agency  has 
issued  criteria  guidance.  This 
requirement  resulted  in  a  total  of  five 
separate  sets  of  criteria  which  apply  to 
the  tidal  portions  of  the  Delaware  River 
from  the  head  of  the  tide  at  Trenton. 
New  Jersey  to  Delaware  Bay,  In 
response,  the  Commission  established 


the  Delaware  Estuary  Toxics 
Management  Program  in  1989.  an 
interstate,  cooperative  effort,  to  develop 
uniform  pohcies  and  procedures  to 
control  the  release  of  substances  toxic  to 
humans  and  aquatic  life  in  point  sotuce 
discharges  to  the  tidal  Delaware  River. 
The  principal  outputs  of  the  program 
are: 

1.  Uniform  water  quality  criteria  for 
toxic  pollutants  for  the  mainstem  river 
and  tributaries  to  these  waters  up  to  the 
head  of  the  tide  to  protect  aquatic  life, 
and  human  health  throiigh  ingestion  of 
water  and  fish,  and 

2.  Uniform  policies  and  procedures  to 
establish  wasteload  allocations  and 
effluent  limitations  for  toxic  pollutants 
for  NPDES  permits  for  point  sources 
discharging  to  these  waters. 

In  1992,  the  Commission  held 
briefings  on  recmnmended  water  quality 
criteria  for  toxic  pollutants  to  soUdt 
input  from  the  public  and  regulated 
community.  In  1994.  briefings  were  held 
on  recommended  poUdes  and 
procediues  for  estabUshing  wasteload 
allocations  and  effluent  limitations  for 
point  source  discharges. 

The  proposed  changes  to  the 
Coimnission's  regulations  were 
developed  with  sdentific.  academic  and 
policy  input  from  the  Commission's 
Water  Quality  Advisory  Committee. 
Participants  in  Committee  deliberations 
included  representatives  from  the 
environmental  departments  of 
Delaware.  New  Jersey.  New  York. 
Pennsylvania;  U.S.  &ivironmental 
Protection  Agency  Regions  II  and  HI; 
and  pubhc  members  from  the  University 
of  Rhode  Island  and  the  Academy  of 
Natiual  Sdences.  Members  of  the 
general  pubUc  also  attended  various 
Committee  meetings.  Comments 
received  from  the  public  briefings  and 
the  inputs  received  through  the 
Advisory  Committee  dehberations  have 
led  to  the  revisions  now  being  proposed. 

Specifically,  water  quahty  critena  for 
selected  toxic  pollutants  are  proposed 
for  incorporation  in  the  Comprehensive 
Plan  and  Article  3  of  the  Water  Code 
and  Water  Quahty  Regulations  as  stream 
quality  objectives.  Revisions  are  also 
prop<wed  for  Article  4  of  the  Water 
Quality  Regulations  describing  the 
polides  and  procedures  to  be  used  to 
establish  wasteload  allocations  for  those 
discharges  containing  pollutants  which 
impad  the  designated  uses  of  the  river. 

Adoption  of  these  revisions  will 
provide  a  mechanism  for  identifying 
toxic  pollutants  which  may  impair 
aquatic  life  and  hiuxum  health,  and 
developing  imiform  and  equitable 
wasteload  allocations  for  these 
pollutants  for  all  NPDES  discharges  to 
the  tidal  Delaware  River.  The  permitting 


authorities  of  the  states  will  utilize  the 
allocations  developed  by  the 
Commission  to  establish  effluent 
limitations  for  NPI^S  permittees  in 
their  jiirisdictions. 

The  Commission  has  prepared  Basis 
and  Background  Docimients  entitled 
"Water  Quahty  Criteria  For  Toxic 
Pollutants  For  the  Delaware  River 
Estuary"  and  "Implementation  Polides 
and  Procedures:  Phase  I  TKfflLs  For 
Toxic  Pollutants  in  the  Delaware  River 
Estuary".  These  Documents  describe  the 
proposed  amendments  and  their 
rationale  in  considerable  depth  and  may 
be  obtained  by  contacting  Christopher 
M.  Roberts  at  the  Commission  at  (609) 
883-9500  ext.  205. 

Copies  of  the  full  text  of  the  proposed 
amendments  may  be  obtained  by 
contacting  Ms.  Weisman  at  the  address 
provided  in  FOR  FURTHER  INFORMATION 
CONTACT.  Persons  wishing  to  testify  are 
requested  to  notify  the  Secretary  in 
advance.  Written  comments  on  the 
proposed  amendments  should  also  be 
submitted  to  the  Secretary. 

Delaware  River  Basin  Compact,  75  Stat.  688. 

Dated:  July  17. 1995. 
Susan  M.  Weisiiian, 
Secretary. 

[FR  Doc.  95-18301  Filed  7-25-95;  8:45  am) 
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Federal  Energy  Regulatory 
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18  CFR  Part  35 

[Docket  No*.  RM96-8-000  and  RM94-7- 
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Promoting  Wholesale  Competition 
Through  Open  Access  Non- 
Discriminatory  Transmission  Services 
by  Public  Utilittes  and  Recovery  of 
Stranded  Costs  t>y  Public  Utilities  and 
Transmitting  Utilities;  Notice  of  Fixed 
Charge  Rate  Methodology 

Issued  July  14, 1995. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  rulemaking 

and  supplemental  notice  of  proposed 

rulemaking;  notice  of  fixed  cha^  rate 

methodology. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission's  notice  of 
proposed  rulemaking  in  this  proceeding 
in  footnote  403  (60  FR  17662  at  17720, 
April  7, 1995)  referred  to  the 
representative  transmission  fixed  charge 
rate  of  17,5  percent.  This  notice 
demonstrates  the  derivation  of  that  rate. 


DATES:  Comments  on  the  proposed  rule 
are  due  on  or  before  August  7, 1995; 
reply  comments  are  due  on  or  before 
Odober  4, 1995. 

FOR  FURTHER  INFORMATKNI  CONTACT: 
David  D.  Withnell  (Legal  hiformation). 
Federal  Energy  Regulatory 
Commission,  Office  of  the  General 
Counsel,  825  North  Capitol  St.,  N.E., 
Washington,  D.C.  20426.  Telephone: 
(202) 208-2063 
Patrida  M.  Alexander  (Technical 
Information),  Office  of  Electric  Power 
Regulation,  825  North  Capitol  Street. 
N.E..  Washington,  D.C.  20426. 
Telephone:  (202)  208-0750 
ADDRESSES:  Send  comments  to:  Office  of 
the  Secretary,  Federal  Energy  Regulatory 
Commission.  825  N.  Capitol  St..  NE, 
Washington.  DC  20426. 
SUPPt^MENTARY  INFORMATION:  hi 
addition  to  pubUshing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportimity  to 
insped  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  3104,  at  941  North  Capitol 
Street,  N.E.,  Washington,  D.C.  20426. 
The  Commission  Issuance  Posting 
System  (OPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  dociunents  issued  by  the 
Commission.  OPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  19200, 14400, 12000,  9600, 
7200.  4800.  2400  or  1200bps,  hill 
duplex,  no  parity,  8  data  bits,  and  1  stop 
bit.  The  full  text  of  this  document  will 
be  available  on  OPS  in  ASCII  and 
WordPerfed  5.1  format.  The  complete 
text  on  diskette  in  WordPerfed  format 
may  also  be  purchased  from  the 
Commission's  copy  contractor.  La  Dom 
Systems  Corporation,  also  located  in 
Room  3104.  941  North  Capitol  Street, 
N.E..  Washington,  D.C.  20426. 

Docket  No.  RM95-8-000:  Derivation  of 
17.5%  Fixed  Charge  Rate 

The  following  narrative  describes  the 
fixed  charge  rate  referenced  in  footnote 
403  in  the  Stage  One  implementation 
section  of  the  NOPR  and  explains  the 
basis  for  the  Commission's  proposed 
uniform  fixed  charge  rate  of  17.5%. 

A  fixed  charge  rate  is  the  ratio  of  a 
utihty's  annual  fixed  costs 
[depredation,  return  (overall  and  on 
equity)  on  investment,  taxes,  and 
operating  and  administrative  expenses] 
to  its  intestment  (plant-in-service).  To 
determine  the  annual  fixed  costs  of 
providing  transmission  service,  the 
fixed  chuge  rate  is  multipUed  by  the 
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original  cost  of  transmission  investment 
This  nimiber  is  then  divided  by  the 
capability  of  the  transmission  system  to 
compute  an  nnmial  rate  for  transmission 
service  stated  in  $/kW.  Charges  for 
shorter  periods  can  be  derived  from  this 
figure,  e.g.,  a  monthly  rate  would  be 
computed  by  dividing  the  annual  rate 
by  12. 

Annual  fixed  costs  can  be  calculated 
using  either  a  leveUzed  at  nonlevelized 
fixed  charge  rate.  With  a  levelized  fixed 
charge  rate,  the  capital  recovery 
component  of  the  rate  does  not  vary 
from  year  to  year.  Instead,  the  rate  is 
designed  using  essentially  the  same 
method  used  to  develop  fixed-rate  home 
mortgage  payments,  i.e.,  the  monthly 
payment  does  not  vary.  Most  of  the 
monthly  payment  reflects  interest 
(return  on  investment  in  the  context  of 
utility  rates)  in  the  early  years,  and  most 
of  the  monthly  payment  reflects 
principal  repayment  (depreciation  in 


the  context  of  utility  rates)  in  the  later 
years.  In  contrast,  nonlevelized  rates 
decline  over  time.  In  the  early  years  of 
a  facility's  life,  nonlevelized  rates  will 
be  higher  than  levelized  rates  and,  in 
the  later  years  of  the  facility's  service 
life,  nonlevelized  rates  will  be  lower 
than  levelized  rates.  However,  imder 
either  approach,  the  utility  recovers,  on 
a  net  present  value  basis,  the  same  total 
revenues.  See  Maine  Public  Service 
Company,  71  FERC  1  61,249  (1995). 

As  explained  in  the  NOPR,  the 
levelized  fixed  charge  method  used  by 
many  utilities  and  the  Commission  is 
available  on  the  Commission's  BiUletin 
'^Board  in  spreadsheet  format.  This 
method  is  the  basis  for  both  of  the  Stage 
One  options  proposed  in  the  NOPR  One 
option  uses  the  levelized  fixed  charge 
method  to  compute  a  company-specific 
transmission  cost  using  company- 
specific  Form  No.  1  data. 

The  other  option  uses  a  imiform 
17.5%  fixed  charge  rate  for  all 


companies.  The  17.5%  rate  is  based 
upon  an  average  of  the  results  of 
suspension  analyses  ^  over  the  last  two 
years  using  the  levelized  fixed  charge 
method  to  evaluate  public  utility  filings 
involving  either  transmission  service  or 
the  transmission  component  of  a  power 
sale.2  For  those  filings,  the 
Commission's  preliminary  fixed  charge 
rate  analyses  ranged  from  13.3%  to 
29.8%  and  the  arithmetic  average  was 
17%.  The  arithmetic  average  of  the 
common  equity  returns  reflected  in 
those  fixed  charge  rates  was  about  10%. 

For  purposes  of  Stage  One 
implementation,  the  Commission 
proposed  setting  the  fixed  charge  rate  at 
17.5%  to  reflect  the  fact  that  current' 
equity  returns  (and  related  income 
taxes)  are  somewhat  higher  than  the 
preliminary  equity  returns  used  in  the 
surveyed  analyses. 
LoisD.QidMU, 
Secretary. 


APPENDIX— TRANSMISSION  FIXED  CHARGE  RATES 


Company 


Arizona  Public  Service  Co ~ 

Atlantic  City  Electric  Co 

Boston  EdRon  Co 

Black  Hills  Power  &  Light  Co — — 

Carolina  Power  4  Light  Co 

Central  Illinois  Public  Service  Co » 

Central  Maine  Power  Co „...._.......... 

Commonwealth  Edison  Co ....—..... 

Consolidated  Edison  Co.  of  New  York 

Dayton  Power  &  Light  Co 

Detonarva  Power  &  Light  Co  ......... 

Duke  Power  Co  

Ed»on  Sault  Electric  Co  ....„ 

Energy  Operating  Co.'s 

Rtchburg  Gas  &  Electrk:  Light  Co 

Florida  Power  Corp  

Green  Mountain  Power  Corp  

Idaho  Power  Co — ~ 

Interstate  Power  Co 

Kentucky  Lttilities  Co  _.. 

Louisville  Gas  &  Electric  Go 

Madison  Gas  &  Electric  Co  ...» 

Maine  Public  Senrtce  Co „ 

Midwest  Power  Systems  

Minnesota  Power  &  Light  Co  

Mississippi  Power  &  Light  Co  . . . 

Missouri  Public  Service  Co  

Montana  Power  Co 

New  England  Power  Co -~... 

Niagara  Mohawk  Power  Corp 

Norttiem  States  Power  Co.'s  (WiscTMinn.) 

New  York  State  Electric  &  Gas  Corp 

Ohk)  Power  Co - , 

Oklahoma  Gas  &  Electrk:  Co 

Orange  &  Rockiarxj  Utilities  Inc 

Otter  Tail  Power  Co .>..-.... 

PacifiCorp — ^. 


Docket  No. 


ER94-1681-000 
ER93-^7-000 
ER95-108-000 
ER94-1 542-000 
ER95-1 0-000 
ER94-161 1-000 
ER94-1 153-000 
ER95-6-000 
ER94-1 666-000 
ER94-1 469-000 
ER94-1501-000 
ER94-1 429-000 
ER94-1 502-000 
ER94-1 440-000 
ER94-120a-000 
ER9&-1 00-000 
ER95-64-000 
ER94-1231-000 
ER94-1 346-000 
ER94-167ft-000 
ER94-1 480-000 
ER94-1 147-000 
ER94-1481-000 
ER94-1 278-000 
ER94-1 556-000 
ER94-1 306-000 
ER94-1 692-000 
ER94-1 189-000 
ER94-1 338-000 
ER94-1 641-000 
ER94-1 622-000 
ER95-1 08-000 
ER94-1 565-000 
ER94-1 266-000 
ER94-1 262-000 
ER94-1 147-000 
ER94-1 233-000 


Trans- 
mission 
fixed  charge 
rate  {%) 


17.18 

21.75 

17.64 

15.65 

14.04 

14.64 

17.88 

16.13 

22.05 

17.78 

16.52 

16.77 

20.63 

15.91 

13.34 

15.46 

20.11 

14.94 

14.82 

15.45 

14.75 

14.25 

21.81 

15.29 

17.61 

16.43 

17.34 

17.96 

18.37 

20.96 

19.95 

17.65 

19.02 

15.06 

29.83 

17.90 

13.54 
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APPENDIX— TRANSMISSION  FIXED  CHARGE  RATES— Continued 


Company 


Pacifk:  Gas  &  Electric  Co 

Pennsylvania  Electric  Co 

Pennsylvania  Power  &  Light  Co  ... 

Potomac  Electric  Power  Co 

Portland  General  Electric  Co 

PubHc  Service  Co.  of  Oklahoma  .. 
Public  Servtoe  Co.  of  Cotorado  .... 
Public  Senrioe  Electric  &  Gas  Co  , 
Puget  Sound  Power  &  Light  Co  ... 
Rochester  Gas  &  Electric  Corp 

Sierra  Pacifk;  Power  Co 

Souttiem  Califorr^  Edison  Co 

South  Carolina  Electric  &  Gas  Co  . 
Southwestern  PubUc  Servtee  Co  ... 

Texas-New  Mexkx)  Power  Co 

Tucson  Electric  Power  Co 

Washington  Water  Power  Co 

Western  Resources,  Inc 

West  Texas  Utilities  Co 

Wisconsin  Electric  Power  Co 

Wisconsin  Power  &  Light  Co 


Docket  No. 


ER94-1 430-000 
ER94-1 436-000 
ER94-1 398-000 
ER94-900-000 
ER93-462-000 
ER94-949-000 
ER96-88-000 
ER93-«67-000 
ER94-«28-000 
ER94-1 279-000 
ER94-1 195-000 
ER94-1 608-000 
ER95-1 04-000 
ER94-1 152-000 
ER94-1 326-000 
ER94-1 424-000 
ER94-1 83-000 
ER94-1 01 0-000 
ER95-245-000 
ER94-1 626-000 
ER94-1 204-000 


Trans- 

misskm 

Axed  charge 

rate  (%) 


17.75 
18.53 
16.62 
18.20 
16.10 
15.06 
15.08 
18.21 
16.39 
20.13 
12.20 
17.48 
16.04 
14.07 
14.11 
13.50 
13.50 
15.24 
16.78 
16.15 
16.73 


>  If  the  Commission's  preliminary  review  of  a  rate 
filing  indicates  that  it  may  not  be  just  and 
reasonable,  the  Commission  can  suspend  the  rate 


for  up  to  five  months  and  set  it  for  hearing  The 
preliminary  analysis  used  to  determine  the  need  for 
a  hearing  and  the  appropriate  length  of  any 
suspension  period  is  called  a  suspension  analysis. 


>  The  Appendix  contain*  a  list  of  those  filings. 


(FR  Doc  95-18330  Filed  7-25-95;  8:45  am] 
Ba.UNG  CODE  STir-oi-p 

DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 

26 CFR  Parti 

PA-18-B5] 
RIN  154S-nAT33 

Leaae  Term;  Exchangee  of  Tax-Exempt 
Uee  Property;  Hearing  Canceliatlon 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Cancellation  of  notice  of  public 

hearing  on  proposed  regulations. 

SUMMARY:  This  dociunent  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  relating 
to  the  lease  term  of  tax-exempt  use 
property. 

DATES:  The  public  hearing  originally 
scheduled  for  August  2, 1995,  beginning 
at  10:00  a.m.  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Vasquez  of  the  Regulations 
Unit,  Assistant  Chief  Counsel 
(Corporate),  (202)  622-6803  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  pubUc  hearing  is  proposed 
regulations  imder  section  168  of  the 
Internal  Revenue  Code.  A  notice  of 
proposed  rulemaking  and  notice  of 
public  hearing  appearing  in  the  Federal 
Register  for  Friday,  April  21, 1995,  (60 


FR  19868),  annoimced  that  a  public 
hearing  on  the  proposed  regulations 
would  be  held  on  Wednesday,  August  2, 
1995,  beginning  at  10:00  a.m.,  in  the  IRS 
Auditoriiun,  7400  Conidor,  Internal 
Revenue  Building,  1111  Constitution 
Avenue  NW.,  Washington,  D.C. 

The  public  hearing  scheduled  for 
Wednesday,  August  2, 1995  is 
cancelled. 
Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 

(PR  Doc.  95-18312  Filed  7-25-95;  8:45  am) 
BIUMOCOOE  4a30-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 
[COD  0»-«6-017] 

Sjseciai  Local  Regulation;  Detroit 
Grand  Prix,  Detroit  River,  Fleming 
Channel  and  Scott  Middle  Ground,  Mi 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  permanent  special  local 
regulation  for  portions  of  the  Fleming 
Chaimel  and  Scott  Middle  Groimd  in 
the  £)etroit  River,  MI  during  the  Detroit 
Grand  Prix.  This  event  is  held  annually 
on  the  second  weekend  of  June.  This 
regulation  will  establish  a  "NO- 
STOPPING  ZONE"  in  the  Fleming 
Channel,  and  a  "CAUTION  AREA"  in 


Scott  Middle  Ground.  The  Detroit  Grand 
Prix  is  an  automobile  race  which  will 
take  place  on  the  western  end  of  Belle 
Isle.  This  event  draws  an  estimated  2000 
spectator  craft  which  could  pose 
hazards  to  navigation  in  the  area.  This 
regulation  is  needed  to  provide  for  the 
safety  of  life,  limb,  and  property  on 
navigable  waters  during  the  event. 

DATES:  Comments  must  be  received  on 
or  before  September  25, 1995. 

AD0FS88ES:  Comments  should  be 
mailed  to  Commander  (oan),  Ninth 
Coast  Guard  District,  1240  East  9th 
Street,  Cleveland,  Ohio  44199-2060. 
The  comments  will  be  available  for 
inspection  and  copying  at  the  Aids  to 
Navigation  and  Waterways  Management 
Branch,  Room  2083, 1240  East  9th 
Street,  Cleveland,  Ohio.  Normal  office 
hours  are  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except 
hoUdays.  Comments  may  also  be  hand 
delivered  to  this  address.  Annual  notice 
of  the  exact  dates  and  times  of  the 
effective  period  of  the  regulation  will  be 
published  in  local  notices  to  mariners. 
To  be  placed  on  the  mailing  list  for  such 
notices,  write  to  Commander  (oan). 
Ninth  Coast  Guard  District,  1240  East 
Ninth  Street,  Cleveland,  Ohio,  44199- 
2060. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marine  Science  Technician  Second 
Class  JeBrey  M.  Yunker,  Ninth  Coast 
Guard  District,  Aids  to  Navigation  and 
Waterways  Management  Branch,  1240 
East  Ninth  Street,  Cleveland,  Ohio 
44199-2060,  (216)  522-3990. 
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SUPPLEMENTARY  information: 
Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  argiunents.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  rulemaking 
{CGD09  95-017]  and  the  specific  section 
of  this  proposal  to  which  each  comment 
appUes,  and  give  a  reason  for  each 
comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  The 
Coast  Guard  will  consider  all  comments 
received  during  the  comment  period.  It 
may  change  this  proposal  in  view  of  the 
comments.  The  Coast  Guard  plans  no 
public  hearing.  Persons  may  request  a 
public  hearing  by  writing  to  the  Project 
Officer  at  the  address  under  ADDRESSES. 
If  it  determines  that  the  opportimity  for 
oral  presentations  will  aid  this 
rulemaking,  the  Coast  Guard  will  hold 
a  pubUc  hearing  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information.  The  drafters  of  these 
regulations  are  Lieutenant  Junior  Grade 
Byron  D.  Willeford.  Ninth  Coast  Guard 
District,  project  officer,  Aids  to  Navigation 
and  Waterways  Management  Branch  and 
Lieutenant  Charles  D.  Dahill,  Ninth  Coast 
Guard  District,  project  attorney,  Legal  Office. 

Discussion  of  Proposed  Regulations 

The  Coast  Guard  proposes  to  establish 
a  special  local  regulation  on  specified 
waters  of  the  Detroit  River,  MI  during 
the  Detroit  Grand  Prix.  The  Detroit 
Grand  Prix  is  an  automobile  race  which 
will  be  conducted  on  the  western  end  of 
Belle  Isle,  MI.  This  event  draws  an 
estimated  2000  spectator  crafi  which 
will  dramatically  increase  boating  traffic 
in  the  general  vicinity.  This  regulation 
will  require  that  all  vessels  operating  in 
the  Fleming  Chaimel  around  Belle  Isle 
not  loiter  or  anchor,  imless  expressly 
authorized  by  the  Coast  Guard  Patrol 
Commander;  and  that  all  vessels 
operating  in  the  Scott  Middle  Grotmd 
around  Belle  Isle  will  be  operated  at  a 
"SLOW/NO-WAKE"  speed,  which 
means  that  all  vessels  transiting  the  area 
will  be  operated  at  bare  steerage, 
keeping  the  vessel's  wake  at  a 
minimum,  and  v^ll  exercise  a  high 
degree  of  caution  in  the  area.  This 
regidation  is  necessary  to  ensure  the 
protection  of  life,  limb  and  property 
during  this  event.  Exact  times  and  dates 
will  be  published  in  the  Coast  Guard 
Ninth  District  Local  Notice  to  Mariners. 


Federalism  Implications 

litis  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  is  conducting  an 
environmental  analysis  for  this  event 
pursuant  to  section  2.B.2.C  of  Coast 
Guard  Commandant  Instruction 
M16475.1B.  and  the  Coast  Guard  Notice 
of  final  agency  procedures  and  policy 
for  categorical  exclusions  found  at  (59 
PR  38654;  July  29, 1994). 

Economic  Assessment  and  Certification 

This  regulation  is  not  a  significant 
regulatory  action  imder  section  3(0  of 
Executive  Order  12866  and  does  not 
reqiure  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  bam  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regiilatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regidation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  the  DOT  is  unnecessary. 

CoUecticm  of  Information 

This  regulation  will  impose  no 
collection  information  requirements 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq. 

List  of  Subfects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  100 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  100-{AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35 

2.  New  §  100.903  is  added  to  read  as 
follows: 

§10a903  Datrolt  Grand  Prix,  Detroit  River, 
Fleming  Ctiannel  and  Scott  Middle  Ground, 
Ml. 

(a)  No-stopping  zone.  (1)  Location. 
That  p<Htion  of  the  Fleming  Channel, 


Detroit  River,  boimded  by  the  south 
Belle  Isle  shoreline  on  the  north  and  the 
International  Boundary  on  the  south; 
bounded  on  the  east  by  the  International 
Boundary  and  the  eastern  most  end  of 
Belle  Isle,  and  bounded  on  the  west  by 
the  International  Boundary  and  the 
western  most  end  of  Belle  Isle. 

(2)  Regulation.  Vessels  will  not  loiter 
or  anchor  in  the  regulated  area  in 
paragraph  (a)(1)  of  this  section,  uidess 
expressly  authorized  by  the  Coast  Guard 
Patrol  Commander  (Officer  in  Charge, 
U.S.  Coast  Guard  Station  Belle  Isle,  MI). 

(b)  Caution  area.  (1)  Location.  That 
portion  of  the  Scoti  Middle  Ground, 
Detroit  River,  bounded  on  the  north  by 
the  mainland  shoreline,  and  on  the 
south  by  the  north  Belle  Isle  shoreline; 
boimded  on  the  east  by  a  north-south 
line  fiom  the  mainland  shoreline  and 
the  Belle  Isle  shoreline  intersecting  the 
Waterworks  Intake  Crib  Light,  and 
bounded  on  the  west  by  a  north-south 
line  fi'om  the  mainland  shoreline  and 
the  western  most  end  of  Belle  Isle 
intersecting  North  Channel  Buoy  2. 

(2)  Regulation.  The  regulated  area  in 
paragraph  (b)(1)  of  this  section  is 
designated  as  a  "CAUTION  AREA".  All 
commercial  and  recreational  vessel 
traffic  transiting  the  area  will  be 
operated  at  bare  steerageway,  keeping 
the  vessel's  wake  at  a  minimum,  and 
will  exercise  a  high  degree  of  caution  in 
the  area. 

(c)  Patrol  Commander.  (1)  The  Coast 
Guard  will  patrol  the  regulated  areas 
under  the  direction  of  a  designated 
Coast  Guard  Patrol  Conunander.  The 
Patrol  Commander  may  be  contacted  on 
channel  16  (156.8  MHZ)  by  the  call  sign 
"Coast  Guard  Patrol  Commander." 

(2)  The  Patrol  Commander  may  direct 
the  anchoring,  mooring,  or  movement  of 
any  boat  or  vessel  within  the  regulated 
areas.  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  irom  vessels 
patrolling  the  area  imder  the  direction 
of  the  U.S.  Coast  Guard  Patrol 
Commander  shall  serve  as  a  signal  to 
stop.  Any  vessel  so  signaled  shall  stop 
and  shall  comply  with  the  orders  of  the 
Patrol  Commander.  Failure  to  do  so  may 
result  in  expulsion  fit>m  the  area, 
citation  for  failure  to  comply,  or  both. 

(3)  The  Patrol  Commander  may 
terminate  the  marine  event  or  the 
operation  of  any  vessel  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life,  limb,  or  property. 

(4)  All  persons  in  the  area  shall 
comply  with  the  orders  of  the  Coast 
Guard  Patrol  Commander. 

(d)  Effective  date:  This  Section  will 
become  effective  from  7:30  a.m.  until 
6:30  p.m.  annually,  on  Friday,  Saturday 
and  Sunday  of  the  second  weekend  of 


June,  unless  otherwise  specified  in  the 
Coast  Guard  Local  Notice  to  Mariners. 

Dated:  July  12, 1995. 
G.  F.  Woolew, 

Rear  Admiral,  U.S.  Coast  Guard,  Conunander, 
Ninth  Coast  Guard  District. 
[FR  Doc  95-18251  Filed  7-25-95;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[AZ  43-1-6868;  FRL-5264-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  Arizona  State 
Implementation  Plan  Revision, 
Maricopa  County  Environmental 
Services  Department  • 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Arizona  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from  rubber 
sports  ball  manufactxuing  and  metal 
casting  operations. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
EPA's  final  action  on  this  notice  of 
proposed  rulemaking  (NPRM)  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  EPA  has  evaluated  each 
of  these  rules  and  is  proposing  to 
approve  them  imder  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 
DATES:  Conunents  must  be  received  on 
or  before  August  25,  1995. 
ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer,  Rulemaking  Section 
[A-5-3],  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawrthome  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rules  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hoius.  Copies  of  the  submitted  rules  are 
also  available  for  inspection  at  the 
following  locations: 
Arizona  Department  of  Environmental 

Quality,  3033  North  Central  Avenue, 

Phoenix,  AZ  85012; 


JMI 


Maricopa  County  Department  of 
Environmental  Services,  2406  South 
24th  Street,  Suite  E-204,  Phoenix,  AZ 
85034-6822.  . 

FOR  FURTHER  INFORMATION  CONTACT: 
Duane  F.  James,  Rulemaking  Section 
(A-5-3),  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  (415)  744- 
1191. 

SUPPt.EMENTARY  INFORMATION: 
Applicability 

The  rules  being  proposed  for  approval 
into  the  Arizona  SIP  include:  Maricopa 
Coimty  Environmental  Services 
Department's  (MCESD's)  Rule  334, 
"Rubber  Sports  Ball  Manufactiuing," 
and  Rule  341,  "Metal  Casting."  These 
rules  were  submitted  by  the  Arizona 
Department  of  Environmental  Quality  to 
EPA  on  August  16, 1994  (Rule  341)  and 
December  19, 1994  (Rule  334). 

Baclcground 

On  March  3, 1978.  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
imder  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  CAA  or 
'  pre-amended  Act),  that  included  the 
Maricopa  County  Area.  43  FR  8964;  40 
CFR  81.303.  On  March  19, 1979.  EPA 
changed  the  name  and  modified  the 
geographic  boundaries  of  the  ozone 
nonattainment  area  of  Maricopa  County 
to  the  Maricopa  Association  of 
Governments  (MAG)  Urban  Planning 
Area.  44  FR  16391,  40  CFR  81.303.  On 
February  24, 1984,  EPA  notified  the 
Governor  of  Arizona,  pursuant  to 
section  110(a)(2)(H)  of  the  pre-amended 
ACT,  that  MCESD's  portion  of  the 
Arizona  SIP  was  inadequate  to  attain 
and  maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call,  49  FR  18827,  May  3, 1984).  On 
May  26, 1988,  EPA  again  notified  the 
Governor  of  Arizona  that  MCESD's 
portion  of  the  Arizona  SIP  was 
inadequate  to  attain  and  maintain  the 
ozone  standard  and  requested  that 
deficiencies  relating  to  VOC  controls 
and  the  application  of  reasonably 
available  control  technology  (RACT)  in 
the  existing  SIP  be  corrected  (EPA's 
second  SIP-Call,  53  FR  34500, 
September  7,  1988).  On  November  15, 
1990,  the  Clean  Air  Act  Amendments  of 
1990  were  enacted.  Pub.  L.  101-549, 
104  Stat.  2399,  codified  at  42  U.S.C. 
7401-7671q.  In  amended  section 
182(b)(2)(C)  of  the  CAA,  Congress 
statutorily  required  ncuaattainment  areas 
to  submit  RACT  rules  for  all  major 
stationary  sources  of  VOCs  by 


November  15, 1992  (the  RACT  cctch-iip 
requirement). 

The  MAG  Urban  Planning  Area  is 
classified  as  moderate; '  therefore,  this 
area  was  subject  to  the  RACT  cstdn-up 
requirement  and  the  November  15. 1992 
deadline.^ 

The  State  of  Arizona  submitted  many 
revised  RACT  rules  for  incorporation 
into  its  SIP  on  August  16, 1994,  and 
December  19, 1994,  including  the  rules 
being  acted  on  in  this  document.  This 
document  addresses  EPA's  proposed 
action  for  MCESD's  Rule  334,  "Rubber 
Sports  Ball  Manufacturing,"  and  Riile 
341,  "Metal  Casting."  The  MCESD 
adopted  Rule  334  on  September  20, 
1994,  and  Rule  341  on  August  5, 1994. 
These  submitted  rules  were  found  to  be 
complete  on  August  16, 1994  (Rule  341) 
and  January  19. 1995  (Rule  334) 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  Part  51 
Appendix  V  ^  and  are  being  proposed 
for  approval  into  the  SIP. 

Rules  334  and  341  control  VOC 
emissions  from  rubber  sports  ball 
manufacturing  and  metal  casting 
operations  by  restricting  the  VOC 
content  of  materials  used  in  these 
operations  or  by  requiring  emission 
control  systems.  VOCs  contribute  to  the 
production  of  ground-level  ozone  and 
smog.  The  rules  were  adopted  as  part  of 
the  MCESD's  efforts  to  achieve  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone  and  in  response  to 
EPA's  SIP-Call  and  the  section 
182(b)(2)(C)  CAA  requirement.  The 
following  is  EPA's  evaluation  and 
proposed  action  for  these  rules. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvabifity  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  Part  D  of  the  CAA 
and  40  CFR  Part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  o(  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 


'  The  MAG  Urban  Planning  Area  retained  its  . 
designation  of  nonattainment  and  was  classified  by 
operatioo  of  law  pursuant  to  sections  107(d)  and 
181(a)  upon  the  date  of  enactment  of  the  G\A.  See 
55  FR  56694  (November  6, 1991). 

2  Arizona  did  not  make  the  required  SIP 
submittal  by  November  15, 1992.  On  January  15, 
1993,  the  EPA  made  a  finding  of  nonsubmittal 
pursuant  to  section  179(a)(1).  which  started  an  18- 
month  sanction  clock.  The  rules  being  acted  upon 
in  this  NPRM  were  submitted  in  response  to  the 
EPA  finding  of  failure  to  submit. 

'  EPA  adopted  the  completeness  criteria  on 
February  16.  1990  (55  FR  5630)  and,  pursuant  to 
section  110(k)(l)(A)  of  the  CAA,  revised  the  criteria 
on  August  26, 1991  (56  FR  42216). 
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guidance  documents.^  Among  those 
provisions  is  the  requirement  that  a 
VOC  rule  must,  at  a  minimum,  provide 
for  the  implementation  of  RACT  for 
stationary  sources  of  VCXH  emissions. 
This  requirement  was  carried  forth  from 
the  pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  docxunents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presiunptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  dociunents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"catch-up"  their  RACT  rules.  See 
section  182(b)(2).  For  some  categories, 
such  as  rubber  sports  ball 
manufacturing  and  metal  casting,  EPA 
did  not  publish  a  CTG.  In  such  cases, 
the  state  and  local  agencies  may 
determine  what  controls  are  required  by 
reviewing  the  operation  of  facilities 
subject  to  the  regulation  and  evaluating 
regulations  for  similar  sources  in  other 
areas.  Therefore,  the  MCESD  must 
determine  the  VOC  control  measures 
that  are  reasonable  and  available  for  the 
affected  sources.  Further  interpretations 
of  EPA  policy  are  foimd  in  the  Blue 
Book,  referred  to  in  footnote  4.  In 
general,  these  guidance  docimitfnts  have 
been  set  forth  to  ensure  that  VOC  rules 
are  fully  enforceable  and  strengthen  or 

fnyintain  the  SIP. 

MCESD's  Rule  334,  "Rubber  Sports 
Ball  Manufacturing,"  is  a  new  rule  that 
limits  the  VOCs  from  the  manufacture  of 
rubber  sport  balls.  Compliance  with  the 
rule  is  obtained  through  one  of  two 
methods:  (1)  The  use  of  adhesives  with 
a  VOC  content  of  288  grams  per  liter 
(2.4  lbs/gal),  less  water  and  exempt 
compounds,  or  (2)  the  use  of  an 
emission  control  system  with  an  overall 
efficiency  (capture  and  control)  of  at 
least  81%.  Records  are  explicitly 
required  for  all  operations,  including 
any  that  are  exempt  from  the  emission 
standards  of  the  rule  due  to  low  usage. 
All  records  must  be  maintained  for  at 
least  3  years.  Good  engineering  practices 
are  required  for  operations,  including 
the  proper  storage  and  disposal  of  VOC 
materials.  The  test  methods  referenced 
are  all  EPA  approved,  and  there  are  no 
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*  Among  other  things,  the  pre^amendment 
guidance  cxinsists  of  those  portions  of  the  proposed 
Post-1987  ozone  and  caiton  monoxide  policy  that 
concern  RACT.  52  FR  45044  (November  24, 1967); 
"Issues  Relating  to  VOC  Regulation  Cutpoints, 
Deficiencies,  and  Deviations,  Clarification  to 
Appendix  D  of  November  24, 1987  Federal  Regietar 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Kagiater  on  May  25. 1988); 
and  the  existing  control  technique  guidelines 
(CTG's). 


provisions  for  alternative  methods.  The 
rule  reqtdred  final  compliance  by  May 
31, 1995.  Rule  334  is  expected  to 
achieve  VOC  reductions  of  at  least  856 
tpy.  A  more  detailed  discTussion  of  the 
source  controlled,  the  controls  required, 
and  the  justification  for  why  these 
controls  represent  RACT  can  be  found 
in  the  Technical  Support  Document 
(TSD)  for  Rule  334,  dated  March  27. 
1995. 

MCESD's  Rule  341,  "Metal  Casting," 
is  a  new  rule  that  limits  the  emissions 
of  VOCs  from  metal  investment-casting 
operations.  In  metal  investment-casting, 
a  solvent  such  as  ethanol  is  used  to  bind 
the  grains  of  sand  together  imtil  the 
sihcate  components  fire  kiln-fired  at 
1800''F  and  fused  into  a  permanent 
mold.  Compliance  with  the  rule  is 
obtained  through  one  of  three  methods: 
(1)  The  use  of  an  emission  control 
system  with  an  overall  efficiency 
(captiue  and  control)  of  at  least  81%,  (2) 
the  use  of  binder  materials  with  a  VOC 
content  of  420  grams  VOC  per  liter  (3.5 
lbs/gal),  less  water  and  exempt 
compounds,  or  (3)  the  use  of  binder 
materials  suc&  that  their  daily-weighted 
average  does  not  exceed  a  VOC  content 
of  420  grams  VOC  per  liter  (3.5  lbs/gal), 
less  water  and  exempt  compounds. 
Records  are  expliciUy  required  for  all 
operations,  including  any  that  are 
exempt  from  the  emission  standards  of 
the  nile  due  to  loV  usage.  All  records 
must  be  maintained  for  at  least  3  years. 
Good  engineering  practices  are  required 
for  operations,  including  the  proper 
storage  and  disposal  of  VOC  materials. 
The  test  methods  referenced  are  all  EPA 
approved,  and  there  are  no  provisions 
for  alternative  methods.  The  rule 
required  final  compliance  by  September 
1, 1994.  Rule  341  is  expected  to  achieve 
VOC  reductions  of  at  least  271  tpy.  A 
more  detailed  discussion  of  the  source 
controlled,  the  controls  required,  and 
the  justification  for  why  these  controls 
represent  RACT  can  be  found  in  the 
TSD  for  Rule  341,  dated  March  27, 1995. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
MCESD's  Rule  334,  "Rubber  Sports  Ball 
Manufactming,"  and  Ride  341,  "Metel 
Casting,"  are  being  proposed  for        , 
approval  under  section  110(k)(3)  of  the 
CAA  as  meeting  the  requirements  of 
section  110(a)  and  Part  D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic. 


and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  ProceM 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  Section  600  et  seq.,  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  nde  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  Include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jiuisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  sections  110  and 
301  and  subchapter  I,  part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  imder  the  CAA,  preparation 
of  a  regulatory  flexibiUty  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Q.  1976);  42  U.S.C. 
7410(a)(2). 

Unfunded  Mandate* 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  Statg, 
local,  or  tribal  governments  in  the 
agoegate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  Section 
182(b)(2)(C)  of  the  Clean  Air  Act.  These 
rules  may  bind  State,  local  and  tribal 
governments  to  perform  certain  actions 
and  also  require  the  private  sector  to 
perform  certain  duties.  To  the  extent 
that  the  rules  being  proposed  for 
approval  by  this  action  woiUd  impose 
no  new  requirements;  such  sources  are 
already  subject  to  these  regulations 
under  State  law.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector,  • 
result  from  this  action.  EPA  has  also 
determined  that  this  proposed  or  action 


does  not  include  a  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

The  0MB  has  exempted  this  action 
&t)m  review  under  Executive  Order 
12866. 

List  of  Subjects  in  40  CFR  Part  52 

Envir(Hunental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compoimd. 

AuAority:  42  U.S.C  7401-7671q. 

Dated:  July  10. 1995. 
Felida  Marcus, 
Regional  Administrator. 
[FR  Doc  95-18371  Filed  7-2S-95;  8:45  am] 
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40  CFR  Part  180 

[PP  3F2792/P622;  FRL-4«66-q 

RIN  207O-AC18 

Pesticide  Tolaranca  for  Pendlmathalln 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  proposes  to  establish 
tolerances  for  the  combined  residues  of 
the  herbicide  pendimethalin  (N-(l- 
ethylpropyl)-3 ,4-dimethyl-2 ,6- 
dinitrobenzenamine)  and  its  metabolite 
4-I(l-ethylpropyl)amino]-2-methyl-3,5- 
dinitrobenzyl  alcohol  in  or  on  the  raw 
agricultural  commodities  pea  pods, 
shelled  peas,  pea  vines,  and  peas  plus 
pods  each  at  0.1  part  per  million  (ppm). 
The  American  Cyanamid  Co.  requested 
this  proposed  regidation  to  establish  a 
maximiun  permissible  level  for  residues 
of  the  herbicide  in  a  petition  submitted 
under  the  Federal  Food,  Drug  and 
Cosmetic  Act  (FFDCA). 
DATES:  Comments,  identified  by  the 
document  control  number  [PP  3F2792/ 
P622],  must  be  received  on  or  before 
August  25, 1995. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  203^60.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202.  Information  submitted  as  a 
comment  concerning  this  document 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 


"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procediu«8  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  iot 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
wiibout  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[PP  3F2792/P622].  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  proposed  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  Taylor,  Product  Manager 
(PM)  25,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  241,  CM  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  (703)-305- 
6800;  e-mail: 

taylor.robert@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  January  1, 1983  (48 
FR  1350),  which  annoimced  that 
American  Cyanamid  Co.  had  submitted 
pesticide  petition  (PP)  3F2792  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(d),  amend  40  CFR 
180.361  by  estabUshing  a  tolerance  for 
the  combined  residues  of  the  herbicide 
pendimethalin,  in  or  on  the  raw 
agricultural  commodities  pea  pods, 
shelled  peas,  pea  vines,  and  peas  plus 
pods  each  at  0.1  part  per  milUon  (ppm). 
There  were  no  comments  or  requests  for 
referral  to  an  advisory  committee 
received  in  response  to  the  notice  of 
filing. 

The  petitioner  subsequently  amended 
the  petition  and  proposed  to  establish  a 


tolerance  for  the  combined  residues  of 
pendimethalin  and  its  metabolite  in  or 
on  the  raw  agricultural  commodities  of 
the  legimie  vegetables  (succulent  or 
dried)  group  at  0.1  ppm  and  in  or  on  the 
foliage  of  leg\ime  vegetables  group  at  0.1 
ppm.  The  petition  was  later  revised  to 
pibpos^  tolerances  for  the  combined 
residues  of  pendimethalin  and  its 
metabolite  in  or  on  peas  (except  field 
peas)  purauant  to  40  CFR  180.1(h). 

The  scientific  data  sxibmitted  in  the 
petition  and  other  relevant  material 
have  been  evaluated.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerance  include: 

1 .  Results  of  acute  oral,  dermal  and 
inhalation  studies,  primary  eye 
irritation  studies,  and  primary  dermal 
irritation  and  sensitization  studies 
placing  technical-grade  pendimethalin 
in  Toxicity  Cate^oir  HI. 

2.  A  subchromc  feeding  study  with 
rats  fed  dosages  of  0, 10,  50,  or  500 
milhgramsAdlogram/day  (mg/kg/day) 
with  no-observable-effect  level  (NOEL) 
of  50  mg/kg/day  based  on  decreased 
hematocrit  and  hemoglobin  levels  in 
males,  decreased  body  weight  gain  and 
food  consumption,  and  hypertrophy  of 
the  liver  accompanied  by  increased  liver 
weights  at  500  mg/kg/day. 

3.  A  chronic  feeding  study  in  dogs  fed 
dosages  of  0, 12.5,  50,  or  200  mg/kg/day 
with  a  NOEL  of  12.5  mg/kg/day  based 
on  an  increase  in  serum  alkaline 
phosphatase  and  increased  liver  weights 
and  hepatic  lesions  at  50  mg/kg/day. 

4.  A  chronic  feeding/carcmogenicity 
study  in  rats  fed  dosages  of  0,  5,  25.  or 
50  mg/kg/day  with  a  statistically 
significant  increased  trend  and  pairwise 
comparison  between  the  high-dosed 
group  and  the  control  for  thyroid 
follicular  cell  adenomas  in  male  and 
female  rats.  The  systemic  NOEL  is  5  mg/ 
kg/day  based  on  pigmentation  of  thyroid 
folliaiilar  cells  in  males  and  females. 

5.  A  carcinogenidfy  study  in  male 
mice  fed  dosages  of  0, 12.3,  62.3,  or 
622.1  mg/kg/day  or  female  mice  fed 
dosages  of  0,  15.6,  783,  or  806.9  mg/kg/ 
day  with  no  carcinogenic  effects 
ol^rved  imder  the  conditions  of  the 
study  up  to  622.1  mg/kg/day  (highest 
dose  tested  [HDT])  in  male  mice  or  up 
to  806.9  mg/kg/day  (HDT)  in  female 
mice. 

6.  A  developmental  toxicity  study 
with  rats  fed  dosages  of  0, 125,  250,  or 
500  mg/kg/day  with  a  developmental 
NOEL  greater  than  500  mg/kg/day 
(HDT)  and  a  maternal  NOEL  greater 
tiian  500  me/kg/day  (HDT). 

7.  A  developmentaJ  toxicity  study 
with  rabbits  fed  dosages  of  0.  IS,  30,  or 
60  mg/kg/day  with  a  maternal  and 
developmental  NOEL  greater  than  60 
mg/kg/day  (HDT). 
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8.  A  two-generation  reproduction 
study  with  rats  fed  dosages  of  0, 34. 172, 
or  346  mg/kg/day  (males)  and  0, 43, 216, 
or  436  mg/kg/day  (females)  with  a 
reproductive  NOEL  of  43  mg/kg/day 
baised  on  a  decrease  in  pup  weight  at 
216  mg/kg/day.  The  parental  NOEL  is 
34  mg/kg/day  based  on  decreased  body 
weight  and  food  consumption  at  172 
mg^/day. 

9.  Mutagenicity  data  included  assays 
with  Salmonella  typhimiuiiun  (positive 
in  strains  TA  1538  and  TA  98  with 
metabolic  activation);  an  in  vitro 
cytogenetics-CHO  assay  (negative  up  to 
25  ug/plate  without  metabolic  activation 
and  100  ug/mL  v^th  activation);  and  an 
unscheduled  DNA  synthesis  (negative 
between  30  and  3,000  ug/well).  A 
micronucleus  assay  in  mice  was 
negative  at  625  and  1.250  mg/kg. 

The  Health  Effects  Division 
Carcinogenicity  Peer  Review  Committee 
(PRO  evaluated  the  toxicology  data  for 
carcinogenic  potential.  The  PRO 
classified  pendimethahn  as  a  Group  C- 
possible  human  carcinogen  and 
recommended  that  for  quantification  of 
human  risk,  the  Reference  Dose  (RfD) 
approach  should  be  used.  This  decision 
was  based  on  statistically  significant 
increased  trend  and  pairwise 
comparison  between  the  high-dose 
group  and  controls  for  thyroid  follicular 
cell  adenomas  in  male  and  female  rats. 
This  study  was  conducted  using 
adequate  doses  for  the  determination  of 
carcinogenic  activity.  Pendimethalin 
induces  gene  mutations,  but  not 
aberrations  or  DNA  damage/repair, 
based  on  acceptable  studies. 
Structurally  related  compounds  showed 
evidence  of  tiunorigenic  actiidty. 

Based  on  the  NOEL  of  12.5  mg/kg/day 
(2-year  dog-feeding  study)  and  an 
uncertainty  factor  of  300,  the  RfD 
(reference  dose)  for  pendimethahn  is 
calculated  to  be  0.04  mg/kg/body  weigh/ 
day  (bwt).  The  theoretical  maximum 
residue  contribution  (TMRC)  is  3.11  X 
10-*  mg/kg  bwt/ day  for  existing 
tolerances  for  the  overall  U.S. 
population.  The  current  action  will 
increase  the  TMRC  by  1.8  X  lO-s  mg/kg 
bwt/day  or  0.04  percent  of  the  RfD.  This 
tolerance  and  previously  established 
tolerances  utilize  0.8  percent  of  the  RfD. 
The  subgroup  most  highly  exposed, 
children  ages  1  through  6,  has  a  TMRC 
from  published  and  proposed  uses  of 
7.2  X  10-«  mg/kg  bwt/day  or  1.8  percent 
of  th^RfD,  assuming  that  residue  levels 
are  at  the  estabUshed  tolerances  and  100 
percent  of  the  crop  is  treated. 

There  are  no  desirable  data  lacking 
and  no  pending  regixlations  against  the 
continuing  registration  of  this  chemical. 
The  chronic  dietary  risk  from  this 
chemical  appears  to  be  minimal. 


particularly  since  none  of  the  U.S. 
population  subgroups  has  an  exposure 
greater  than  2  percent  of  the  RiD. 

The  nature  of  the  residues  in  plants 
and  animals  is  adequately  understood, 
and  adequate  analytical  methodology 
(GLC  using  a  63Ni  electron  capture 
detector)  is  available  for  enforcement 
and  has  been  pubUshed  in  the  Pesticide 
Analytical  Method  (PAM).  Method  I. 
There  is  no  expectation  that  secondary 
residues  will  occur  in  meat.  milk, 
poultry,  or  eggs  fit)m  this  use. 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerance  established  by 
amending  40  CFR  part  180  wotdd 
protect  the  public  health.  The  pesticide 
is  considered  useful  for  the  purpose  for 
which  it  is  intended.  Therefore,  it  is 
proposed  that  the  tolerance  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  apphcation  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  dociunent  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  FFDCA. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [PP  3F2792/P6221.  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4:30  p.m..  Monday  through 
Friday,  except  legal  hoUdays. 

A  record  has  been  estabUshed  for  this 
rulemaking  under  docket  niunber  [PP 
3F2792/P622]  (including  comments  and 
data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBl.  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  excluding  legal 
hohdays.  The  pubUc  record  is  located  in 
Room  1132  of  the  PubUc  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Aguucy.  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
ArUngton,  VA. 

Electronic  conunents  can  be  sent 
directly  to  EPA  at: 
opp-Docket@epamail.epa.gov 


Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly.  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  dociunent. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e.,  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (0MB)).  Under  section  3(f).  the 
order  defines  "significant"  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  $100 
milUon  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  commtmities  (also 
known  as  "economically  significant"); 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 
Piu^uant  to  the  requirements  of  the 
Regulatory  FlexibiUty  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  estabUshing  new  tolerances 
or  raising  tolerance  levels  or 
estabUshing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  pubUshed  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 


and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  10, 1995. 

Peter  Caulldns, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  In  §  180.361,  paragraph  (a)  is 
amended  in  the  table  therein  by  adding 
and  alphabetically  inserting  the 
following  commodity,  to  read  as 
follows: 

f  ISasei    PeiKMmettialln;  tolerances  for 


(a) 


CommodKy 


Parts  per 
miltton 


Pees  (except  field  peas) 


0.1 
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40  CFR  Part  300 
[FRL-6263-6] 

NotiM  Of  Intent  To  Delate  Stewco, 
Incorporated  Superfund  Site  Waskom, 
Harrison  County,  Texas;  National  OH 
and  Hazardous  Sutwtances  Pollution 
Contlngeocy  Plan;  National  Priorities 
Ust 

AQENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  delete  the 

Stewco,  Incorporated  Superfund  Site 

from  the  National  Priorities  List: 

Request  for  comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  6  announces  its 
intent  to  delete  the  Stewco, 
Incorporated  Su{>erfund  site  from  the  ■ 
National  Priorities  List  (NPL)  and 
requests  pubUc  comment  on  this  action. 
The  NPL  constitutes  Appendix  B  of  40 
CFR  part  300  which  is  the  National  Oil 
and  Hazardous  Substances  PoUution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  puirsuant  to  Section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  LiabiUty 
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Act  (CERCLA),  as  amended.  EPA  and 
the  State  of  Texas  (Texas  Natural 
Resoim:e  Conservation  Commission) 
have  determined  that  aU  appropriate 
actions  under  CERCLA  have  been 
implemented  and  that  no  further 
cleanup  is  appropriate.  Moreover,  EPA 
and  the  State  have  determined  that 
response  activities  conducted  at  the  site 
to  date  have  been  protective  of  pubUc 
health,  welfare,  and  the  environment. 
DATES:  Comments  concerning  this  site 
may  be  submitted  on  or  before  August 
25,  1995. 

ADDRESSES:  Comments  may  be  mailed 
to:  Mr.  Donn  Walters,  Community 
Relations  Coordinator,  U.S.  EPA,  Region 
6  (6H-4^C),  1445  Ross  Avenue,  Dallas. 
Texas  75202-2733.  (214)  665-6483  or 
1-800-533-3508. 

Comprehensive  information  on  this 
site  is  available  through  the  EPA  Region 
6  pubUc  docket,  which  is  located  at 
EPA's  Region  6  Ubraiy  office  and  is 
available  for  vievnng  from  8:00  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  Federal  hoUdays.  The  office 
address  is:  U.  S.  EPA,  Region  6,  Library. 
12th  Floor,  1445  Ross  Avenue,  Dallas, 
Texas  75202,  (214)  665-6424  or  665- 
6427. 

Background  information  fit>m  the 
Regional  pubUc  docket  is  available  for 
vievmig  at  the  Stewco,  Incorporated 
Superfund  site  information  repositories 
located  at: 
Environmental  Protection  Agency, 

Library,  12th  Floor,  1445  Ross 

Avenue.  Dallas,  Texas  75202 
Texas  Natural  Resource  Conservation 

Commission,  12118  North  IH-35, 

Building  D,  Room  190,  Austin,  Texas 

78753,  (512)  239-2920 
Waskom  City  HaU,  304  Texas  Avenue, 

Waskom,  Texas  75692.  (903)  687- 

2694 
FOR  FURTHER  INF0RMATK3N  CONTACT:  Mr. 
Donald  H.  WilUams,  Chief,  Oklahoma/ 
Texas  Remedial  Section  (6H-SR).  U.S. 
Environmental  Protection  Agency, 
Region  6. 1445  Ross  Avenue.  Dallas. 
Texas  75202-2733.  (214)  665-2197. 

SUPPt.EMENTARY  INFORMATION: 

Table  of  Contadto 

I.  Introduction 
n.  NPL  Deletion  Criteria 
ID.  Deletion  Procedures 
IV.  History  and  Basis  for  Intended  Site 
Deletion 

I.  Introduction 

The  U.S.  Environmental  Protection 
Agency  (EPA)  Region  6  announces  its 
intent  to  delete  the  Stewco. 
Incorporated  Superfund  site.  Waskom. 
Harrison  Coimty,  Texas,  from  the 
National  Priorities  List  (NPL).  which 


constitutes  Appendix  B  of  the  National 
Oil  and  Hazardous  Substances  PnUution 
Contingency  Plan,  4C  CFR  Part  300 
(NCP).  and  requests  comments  on  the 
proposed  deletion.  The  EPA  identifies 
sites  that  appear  to  present  a  significant 
risk  to  public  health,  welfare,  or  the 
environment,  and  maintains  the  NPL  as 
the  Ust  of  those  sites.  Sites  on  the  NPL 
may  be  the  subject  of  remedial  actions 
financed  by  the  Hazardous  Substance 
Superfund  Response  Trust  Fund  (Fund). 
Pursuant  to  300.425(e)(3)  of  the  NCP, 
any  site  deleted  fitns  the  NPL  remains 
eUgible  for  Fund-financed  remedial 
actions  if  conditions  at  the  site  warrant 
such  action. 

The  EPA  wiU  accept  conunents 
concerning  this  proposal  for  thirty  (30) 
days  after  pubUcation  of  this  notice  in 
the  Federd  Re^ster. 

Section  n  of  mis  notice  explains  the 
criteria  for  deleting  sites  irom  the  NPL. 
Section  ni  discusses  procediues  that 
EPA  is  using  for  this  action.  Section  FV 
discusses  the  history  of  this  site  and 
explains  how  the  site  meets  the  deletion 
criteria. 

n.  NPL  Deletion  Criteria 

The  NCP  estabUshes  the  criteria  that 
the  Agency  uses  to  delete  sites  from  the 
NPL.  In  accordance  writh  40  CFR 
300.425(e)(1).  sites  may  be  deleted  from 
or  recategorized  on  the  NPL  where  no 
further  response  is  appropriate.  In 
making  a  determination  to  delete  a 
release  from  the  NPL.  EPA  shall 
consider,  in  consultation  with  the  State, 
whether  any  of  the  foUowing  criteria 
have  been  met: 

(1)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 
or 

(2)  AU  appropriate  Fund-financed 
response  under  CERCLA  has  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or 

(3)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  pubUc  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

Prior  to  deciding  to  delete  a  site  from 
the  NPL,  EPA  must  determine  that  the 
remedy,  or  existing  site  conditions  at 
sites  where  no  action  is  required,  is 
protective  of  pubUc  health,  welfare,  and 
the  environment. 

Deletion  of  a  site  from  the  NPL  does 
not  preclude  eligibiUty  for  subsequent 
Fund-financed  actions  if  futiu«  site 
conditions  warrant  such  actions. 
Section  300.425(e)(3)  of  the  NCP  states 
that  Fimd-financed  actions  may  be 
taken  at  sites  that  have  been  deleted 
fitim  the  NPL. 


II 
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m.  Deletion  Procedures 

Upon  determination  that  at  least  one 
of  the  criteria  described  in  Section 
300.425(e)(1)  has  been  met.  EPA  may 
formally  begin  deletion  procedures.  The 
following  procedures  were  used  for  the 
intended  deletion  of  this  site: 

(1)  EPA  Region  6  has  recommended 
deletion  and  has  prepared  the  relevant 
documents. 

(2)  The  State  of  Texas  has  concurred 
with  the  deletion  decision. 

(3)  Concurrent  with  this  National 
Notice  of  Intent  to  Delete,  a  notice  will 
be  published  in  local  newspapers  and 
shall  be  distributed  to  appropriate 
federal,  state,  and  local  officials,  and 
other  interested  parties.  This  local 
notice  also  announces  a  thirty  (30)  day 
public  comment  period  on  the  deletion 
package. 

(4)  The  Region  has  made  all  relevant 
documents  available  in  the  Regional 
Office  and  local  site  and  State  of  Texas 
information  repositories. 

These  procedures  have  been 
completed  for  the  Stewco,  Incorporated 
site.  This  Federal  Register  notice,  and  a 
concurrent  notice  in  the  local 
newspaper  in  the  vicinity  of  the  site, 
announce  the  initiation  of  a  30-day 
public  comment  period  and  the 
availability  of  the  Notice  of  Intent  to 
Delete.  The  public  is  asked  to  comment 
on  EPA's  intention  to  delete  the  site 
from  the  NPL;  all  critical  doc\mients 
needed  to  evaluate  EPA's  decision  are 
included  in  the  information  repository 
and  deletion  docket. 

Upon  completion  of  the  30-day  pubUc 
comment  period,  the  EPA  Regional 
Office  will  evaluate  these  comments 
before  the  final  decision  to  delete.  If 
necessary,  the  Region  will  prepare  a 
Responsiveness  Summary,  to  address 
those  concerns  raised  by  the  comments 
received  during  the  pubUc  comment 
period.  The  Responsiveness  Summary 
will  be  made  available  to  the  public  at 
the  information  repositories.  Members 
of  the  pubUc  are  welcome  to  contact  the 
EPA  Regional  Office  to  obtain  a  copy  of 
the  Responsiveness  Summary,  when 
available.  If  EPA  still  determines  that 
deletion  from  the  NPL  is  appropriate 
after  receiving  public  comments,  a  final 
notice  of  deletion  will  be  published  in 
the  Federal  Register.  However,  it  is  not 
until  a  notice  of  deletion  is  pubUshed  in 
the  Federal  Register  that  the  site  would 
be  actually  deleted. 

IV.  History  and  Basis  for  Intended  Site 
Deletion 

The  following  summary  provides  the 
Agency's  rationale  for  deleting  the 
Stewco,  Incorporated  (Stewco) 
Superfund  site  from  the  NPL 


The  Stewco  Superfund  site  is  located 
in  Waskom,  Harrison  Coxmty,  Texas, 
near  the  Texas/Louisiana  State  line.  The 
site  consists  of  ponds  at  two  locations 
approximately  one  mile  apart.  Location 
#1  is  a  one-half  acre  plot  located  on 
Texas  Highway  9,  approximately  one- 
half  mile  south  of  Interstate  Highway 
20.  Location  #2  is  on  the  eastbound 
access  road  of  Interstate  20,  one  mile 
west  of  Highway  9.  Petroleum  storage 
facilities  are  located  directly  north  of 
the  Stewco  site.  Land  use  south  of  the 
site  is  residential.  Land  east  of  the  site 
is  undeveloped  at  the  present  time. 
The  Stewco  site  was  operated  as  a 
truck-tank  washing  facility  from  1972  to 
1983.  Wastewater  was  generated  from 
high  pressure  washing  and  steam 
cleaning  tank  trucks  us^  to  haul  glue, 
gasoline,  diesel  and  jet  fuel,  and 
creosote.  Wastewater  and  tank  residues 
were  disposed  of  in  two  ponds  at 
Location  #1.  Excess  wastewater  was 
trucked  to  a  pond  at  Location  #2  for 
disposal. 

In  August  1976,  Corbett  Transport, 
Inc..  the  predecessor  to  Stewco, 
obtained  state  permits  for  the  disposal 
of  wastewater  from  the  truck  washing 
operation.  Field  inspections  conducted 
by  the  Texas  Natural  Reso'u-ce 
Conservation  Commission  (TNRCC), 
formerly  the  Texas  Department  of  Water 
Resoiuces,  indicated  numerous 
violations  of  the  Stewco  permit 
requirements.  These  violations  included 
unauthorized  sur&ce  water  discharges 
at  Location  #1.  ground  water 
contamination,  and  inadequate 
operation  of  the  wastewater 
neutralization  facility.  After  the  site  was 
abandoned  in  1983.  the  ponds  at 
Location  #1  filled  with  rain  water, 
eventually  overtopping  the  dike  around 
the  ponds.  This  created  a  serious  threat 
of  the  dikes  collapsing,  which  would 
result  in  a  substantial  release  of 
hazardous  substances  to  surroxmding 
businesses  and  one  residence. 

As  a  result  of  this  threat,  the  EPA 
Region  6  Emergency  Response  Branch 
conducted  a  removal  action  in  April 
1984.  A  detailed  account  of  this  action 
is  available  in  the  EPA  On-Scene 
Coordinator's  "After  Actiop  Report" 
(May  1985). 

Soil  and  groxmd  water  analytical  data 
collected  prior  to  and  during  the  1984 
removal  action  was  used  to  propose  the 
site  for  inclusion  on  the  NPL  in  June 
1984.  Although  Location  #1  had 
undergone  an  immediate  removal 
action,  the  ranking  was  performed  as  if 
the  removal  never  occiured.  Inclusion  of 
the  site  on  the  NPL  was  based  on  the 
potential  for  site  contaminants  to 
migrate  to  the  Wilcox  aquifer,  the 
drinking  water  supply  for  the  city  of 


Waskom.  Several  private  wells  were 
also  located  within  a  one-half  mile 
radius  of  the  site.  At  the  time  of  the 
ranking,  constituents  of  concern  were 
polynuclear  aromatic  hydrocarbons, 
phthalates,  DDT.  and  aromatic  solvents. 

Field  investigations  conducted  by 
EPA  from  1983  through  1988  showed 
organic  contamination  in  soil,  ground 
water,  surface  water,  and  pond 
sediments  onsite.  In  1988,  EPA 
conducted  a  remedial  investigation  (RI) 
to  determine  the  extent  and  magnitude 
of  any  risks  posed  by  contaminants  at 
the  site  and  concluded  that  several 
contaminants  detected  during  the  RI  are 
not  attributable  to  the  Stewco  site. 
Benzene  and  xylene,  foimd  in  soils  in 
1988.  were  not  foimd  in  soil  samples 
taken  in  1983  and  1984  on  the  Stewco 
property  at  Location  #1.  However,  these 
compoimds  were  documented  in  reports 
of  soil  samples  taken  from 
petrochemical  facilities  directly  north  of 
Stewco.  Background  concentrations  of 
polynuclear  aromatic  hydrocarbons 
(PAH's)  detected  were  higher  than 
concentrations  in  soil  samples  taken 
onsite. 

The  highest  conc^itrations  of  benzene 
and  1,2-dichloroethane  in  the  groimd 
water  were  found  in  wells  placed 
j)erpendicular  to  the  gradient  across  the 
site.  Benzene  was  also  documented  in 
monitoring  wells  located  east  and 
southeast  of  Stewco,  areas  ima^ected  by 
-  the  Stewco  operation.  Any  release  of 
contaminants  of  concern  from  the 
Stewco  site  would  be  detected  in 
monitoring  wells  located  immediately 
downgradient  of  Location  #1.  Because 
contamination  was  not  detected  in  these 
wells,  EPA  does  not  beheve  that  the 
Stewco  site  is  the  source  of 
contamination  of  the  shallow  groimd 
water  at  Location  #1 .  No  contaminants 
of  concern  were  detected  in  any  of  the 
residential  wells  sampled  during  the  RI, 
indicating  that  area  water  supplies  have 
not  been  impacted  by  the  Stewco  site. 
At  Location  #2,  benzene  and  xylene 
were  detected  in  a  shallow  monitoring 
well  upgradient  of  the  pond.  Xylene  was 
also  detected  in  a  shallow  monitoring 
well  installed  perpendicular  to  the 
ground  water  gradient.  However,  these 
chemicals  were  not  found  in  either  the 
shallow  or  the  deep  monitoring  wells 
installed  downgradient  of  Location  #2. 
EPA  would  expect  to  detect 
contamination  in  downgradient  wells  if 
thepond  was  a  source  of  contamination. 

The  1988  remedial  investigation  and 
risk  assessment  were  designed  to  assess 
the  completeness  of  the  1984  removal 
action.  Sampling  undertaken  during  the 
RI  indicated  that  the  average  excess 
cancer  risk  for  a  resident  onsite  at 
Location  *1  was  reduced  to  2  in 


1,000,000  by  the  removal  action.  The 
non-cancer  risk  (Hazard  Index)  was 
reduced  to  fess  than  1 .0.  Non- 
carcinogenic  health  effects  are  not 
expected  at  sites  with  a  Hazard  Index 
less  than  1.0.  These  risk  levels  are 
consistent  with  EPA's  remedial  goal  of 
1  in  10.000  to  1  in  1,000,000  excess 
Ufetime  cancer  incidents  and  a  Hazard 
Index  of  1.0  or  less.  Based  on  this 
reduction  in  risk  at  Location  #1 ,  EPA 
determined  that  no  further  remedial 
activities  were  necessary  to  address  soil 
contamination  at  Location  #1. 

The  excess  lifetime  cancer  risk 
associated  with  the  maximum 
concentration  of  benzene  foimd  in  the 
ground  water  at  Location  #2  was 
calculated  to  be  2  in  100.000  in  the  1988 
RI.  This  calculation  was  made  assuming 
that  the  groimd  water  was  developed  as 
a  drinking  water  supply.  Because  this 
risk  is  well  within  the  target  risk  range 
for  Superfund  remedial  actions  of  1  in 
10.000  to  1  in  1,000.000,  EPA 
determined  that  no  remedial  action  is 
necessary  to  address  ground  water 
contamination  at  Location  #2. 

EPA  activities  to  address  the 
contamination  at  the  Stewco  site  during 
the  1984  removal  action  consisted  of 
removing  the  source  of  the 
contamination  from  the  site. 
Approximately  400,000  gallons  of  liquid 
wastes  were  pumped  from  Location  #1. 
treated  by  activated  carbon  adsorption, 
and  discharged  to  a  storm  water  runoff 
drain  adjacent  to  the  site.  In  addition, 
approximately  5,500  cubic  yards  of 
sludges  were  excavated  from  these 
lagoons.  stabiUzed,  and  shipped  offsite 
for  disposal  in  a  hazardous  waste 
landfill  permitted  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
Finally,  the  lagoon  area  was  backfilled 
with  clean  soil,  covered  with  a  10-mil 
thick  synthetic  liner  and  one  foot  of 
compacted  clay,  graded,  and  re-seeded 
with  grass. 

No  removal  activities  were  considered 
necessary  at  Location  #2  since 
contaminant  concentrations  did  not 
pose  a  risk  and  no  evidence  of  dike 
failure  or  pond  liquids  spilling  over  the 
dike  was  found. 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  was  consulted  and 
supports  these  conclusions. 

Data  generated  during  the  1988  RI 
indicated  that  the  removal  action 
conducted  in  1984  adequately 
addressed  any  actual  or  potential  threats 
posed  by  the  Stewco  site.  A  comment 
period  for  public  input  on  the  proposed 
No  Further  Action  decision  for  Stewco 
began  on  July  25, 1988,  and  closed  on 
August  23, 1988.  EPA  met  with  the 
Mayor  of  Waskom,  Texas,  and  editors  of 
the  local  newspaper  to  discuss  the  plan 


on  August  4. 1988.  On  September  16, 
1988,  a  Record  of  Decision,  selecting  the 
final  remedy  for  the  Stewco  site,  was 
signed  by  the  Region  6  Regional 
Administrator.  Specifically,  the  selected 
remedy  included: 

1.  Closure  of  existing  monitoring 
wells,  if  not  needed  for  future  offeite 
investigations; 

2.  Fiuther  investigation  of  the  nearby 
petroleum  storage  facilities  (Mobil  and 
Texaco)  to  assess  any  contribution  to 
existing  ground  water  contamination; 

3.  [Deletion  of  the  site  from  the  NPL 
if  EPA  determines  that  offsite  sources, 
and  not  the  Stewco  site,  are  contributing 
to  ground  water  contamination. 

While  investigations  conducted  in 
1986  at  petroleum  storage  facilities 
adjacent  to  Stewco  detected  benzene 
contamination  offsite.  EPA  requested,  as 
part  of  the  1988  Record  of  Decision,  that 
TNRCC  conduct  an  investigation  of 
these  facilities  under  RCRA.  The 
purpose  of  this  investigation,  conducted 
by  the  Mobil  Oil  Corporation  in 
compliance  with  guidelines  set  by 
TNRCC.  was  to  confirm  that  ground 
water  contamination  in  the  area  was,  in 
fact,  not  attributable  to  Stewco.  Data 
submitted  in  a  report  written  by 
Applied  Earth  Sciences  for  Mobil 
(December  10.  1990),  indicate  that  a 
hydrocarbon  plume  is  migrating  from  a 
storage  facility  north  of  Mobil,  across  a 
portion  of  the  Mobil  property  and  the 
Stewco  property.  Benzene 
concentrations  were  reported  in 
monitoring  wells  north  of  the  Mobil 
property  ranging  from  9,700  ug/1  to 
27,000  ug/1  and  from  180  ug/1  to  300  ug/ 
1  south  of  the  property.  EPA  believes 
that  this  report  demonstrates 
sufficiently  that  ground  water 
contamination  found  during  the  Stewco 
RI  is  not  attributable  to  the  Stewco  site. 

No  operation  and  maintenance 
activities  are  required  at  the  Stewco  site. 
The  five-year  review  requirements  of 
Section  121  (c)  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  are  not  applicable,  since 
contaminants  attributable  to  Stewco  are 
at  concentrations  that  allow  for 
unlimited  use  and  unrestricted  access. 

EPA's  removal  action  addressed 
volatile  (benzene,  toluene,  and  xylene) 
and  semi-volatile  (polynuclear  aromatic 
hydrocarbons)  contamination  found  at 
the  Stewco  site.  Soil  and  ground  water 
sampling  conducted  during  the  1984 
removal  action  and  the  1988  remedial 
investigation  confirm  that  contaminants 
attributable  to  Stewco  do  not  remain 
onsite  in  concentrations  that  would 
pose  an  excess  risk  beyond  EPA's  target 
risk  range,  as  set  in  the  NCP.  Therefore, 
EPA's  removal  action  and  No  Further 
Action  Record  of  Decision  are  protective 


of  human  health  and  the  environment 
The  State  of  Texas  has  concurred  with 
the  Record  of  Decision. 

The  documentation  supporting  the 
Record  of  Decision  and  this  deletion 
notice  is  included  in  the  Administrative 
Record  and  files  for  the  Stewco  site.  A 
bibliography  of  documents  supporting 
this  deletion  notice  is  attached. 

EPA.  with  concurrence  of  the  State  of 
Texas,  has  determined  that  all 
appropriate  Fund-financed  responses 
under  CERCLA  at  the  Stewco  Superfund 
site  have  been  completed,  and  that  no 
further  cleanup  by  responsible  parties  is 
appropriate.  Moreover,  EPA  and  the 
State  of  Texas  have  determined  that 
remedial  actions  conducted  at  the  site  to 
date  have  been  protective  of  public 
health,  welfare,  and  the  enviroimient 

Dated:  )une  29,  1995. 
Myron  O.  Knudson, 

Acting  Regional  Administrator. 

[PR  Doc.  95-18256  Filed  7-25-95;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[Docket  No.  FEMA-71 451 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  agency  (FEMA). 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or. 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  foUowdng  the  second 
pubUcation  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 


JMI 
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Michael  K.  Buckley,  P£.,  Chief.  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street.  SW, 
Washington.  DC  20472.  (202)  646-2756. 

SUPPLEMEHTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
proposes  to  make  determinations  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  commimity 
listed  below,  in  accordance  with  Section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973,  42  U.S.C  4104.  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimnm  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 


requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act. 
This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10.  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act.  TTie 
Associate  EKrector,  Mitigation 
Directorate,  certifies  that  this  proposed 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
proposed  or  modified  baise  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eUgibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This 
proposed  nile  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993.  Regulatory 
Planning  and  Review.  58  FR  51735. 


Executive  Oder  12612,  Federalism.   ' 
This  proposed  rule  involves  no  policies 
that  have  federalism  implications  imder 
Executive  Order- 12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  (tf  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 

PART67-{AMENDE0] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

AvAmitr-  42  U.S.C  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp..  p.  376. 


f«7.4    [An 

2.  The  tables  published  imder  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 


CaMbmia 


Ciy/town/oounty 


Grande  Terrace 
(City),  San 
Bemiardbio  Courv 

ty. 


Source  of  floocflrig 


Santa  Ana  River 


Location 


At  Atchison.  Topeka.  and  Santa  Fe  Rai- 
road  Bridge. 


Approximately  200  feet  upstream  of  Atch-  None  *920 

ison.  Topeka.  and  Santa  Fe  Railroad 
Bridge. 

Approximately  50  feet  upstream  of  South-  Hom  '922 

em  Pacttic  Railroad  Bridge. 

Maps  are  available  at  City  Hall.  City  of  Grande  Terrace.  22795  Barton  Road.  Grande  Terrace.  Caiifomia 

Send  comments  to  The  Honoralble  Byron  Matteson.  Mayor.  City  of  Grande  Terrace,  22795  Barton  Road,  Grande  Terrace.  Caiifomia  92313. 


fDepth  in  feet  above 

ground  'Elevation  in  feet 

(NGVD) 


Existing 


Kk)ne 


Modified 


*913 


Caltfomia 


Ixma  Linda  (City). 
San  Bemardbw 
County. 


San  Timoteo  Creek . 


Approximately  400  feet  upstream  of  CaH- 
fomia  Street 

Approximately    1.222  feet   upstream   of 
Caiifomia  Street 


None 


None 


*1,210 
•1,222 


Mape  are  available  at  City  Hall.  City  of  Lome  Linda,  25541  Barton  Road.  Loma  Unda.  Caiifomia. 

Send  commerts  to  The  Honorable  Robert  Christman,  Mayor,  City  of  Loma  Linda.  City  HaH.  25541  Barton  Road.  Loma  Linda.  Caiifomia 


Caiifomia 


Ban  BemardkK) 
(City),  San 
Bernardino  Courv 

ty. 


San  Timoteo  Wash  A  

At  Hunts  Lane „„_...„...„ 

None 

None 
None 

None 

None 

*994 

At  Waterman  Avenue 

•1.018 
•1.038 

•1.110 

•1.112 

Wam  Creek „    . 

At  dK/ergence  from  San  Timoteo  Creek 
(approximately  at  Artesia  Street). 

Approximately  700  feet  upstream  of  Ster- 
ling Avenue. 

Approximately  1,000  feet  upstream  of 
Starting  Avenue. 
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Slate 

City/town/county 

Source  of  flooding 

Location 

tDepth  in  feet  above 

ground  'Elevation  in  feet 

(NGVD) 

Existing 

Modified 

Maps  are  available  at  City  Hall,  City  of  City  of  San  Bernardino.  300  North  0  Street,  San  Bernardino,  California. 
Send  comments  to  The  Honorable  Tom  Minor.  Mayor,  Cityd  San  Bernardino,  City  HaH,  300  North  D  Strt» 
92418. 


San  Bemardi-v),  Cahfomia 


California 


San  Bernardino 
County,  (Unincor- 
porated Areas). 


Utile  Sand  Creek 


Reche  Canyon  Channel 


Santa  Ana  River 


Twentynine  Palms  Charv 
neL 


Alluvial  Fan  Fkx>ding: 
Basin  1  

Basin  2  (Smoke  Tree 

Wash). 
Basin  3 „ 

Basin  5  (Joshua  Mountain 

Wash). 
Basins  6  and  7 

Basins  8  through  1 1  


20  feet  upstream  of  East  Lyrrwood  Ave- 
nue. 

Approximately  2,100  feet  upstream  of 
Barton  Road. 

At  Pepper  Tree  Lane 

50  feet  dovmstream  of  Fern  Street 

140  feet  upstream  of  Mobile  Home  Road 

300  feet  upstream  of  Mobile  Home  Road 

Appfoximateiy  325  feet  upstream  of 
Tidewell  Driveway. 

Approximately  500  iem  upstream  of 
Tidewell  Driveway. 

At  San  Bernardino  Counw  Boundary  

Approximately  600  feet  downstream  of  La 
Cadena  Drive. 

At  Atchison,  Topeka,  and  Santa  Fe  Rpil- 
road  Bridge. 

Approximately  400  feet  downstream  )( 
Bullion  Mountain  Road. 

Approximately  200  feet  upstream  of  Bul- 
lion Mountain  Road. 

300  feet  southeast  of  intersection  of  Base 

Line  Road  and  Encelia  Avenue. 
100  feet  south  of  Base  Une  Road  ak^iq 

Smoke  Tree  Wash. 
1 ,400  feet  south  of  intersectfon  of  Foothill 

Drive  and  Springs  Road. 
100   feet   southwest   of   intersection    ^f 

Base  Line  Road  and  Adobe  Road. 
1,500  feet  south  of  intersection  of  Rocky 

Road  arxj  Desert  Krwll  Avenue. 
2,000  feet  south  arxJ  200  feet  west  of  tb'* 

intersection  of  Rocky  Road  arxJ  Utan 

Trail. 


None 

None 

'1.084 

•1.155 
•1.223 
'1.253 
♦1.258 
•1.297 

•1.310 


•1J272 

•1.292 

•1.078 

•1.156 

•1.210 

'1.246 

#3 

*3 

'1,304 


•1,3.JU 
None 

•1,330 
•903 

None 

'913 

None 

•1.725 

None 

•1.728 

None 

#1 

Non>» 

#1 

None 

#1 

None 

#1 

None 

?.1 

None 

»1 

Maps  are  availat)le  for  inspectton  at  San  Bernardino  County  Department  of  Public  Works,  385  North  An-owhead  Avenup.  San  Bemardino. 
Caiifomia. 

Send  comments  to  The  HonoralJle  James  HIawek,  San  Bemardino  County  Administrative  Officer,  County  Government  Center,  385  North  Ar- 
rowhead Avenue.  Fifth  Fkior,  San  Bemardino,  Caiifomia  92415-01 10. 


Caiifomia 


i 


Vfctorville  (City). 
San  Bemardino 
County. 


Mojave  River 


;700  feet  downstream  of  Unnamed  Wash 


•2,639 


'2,640 


laps  are  available  for  inspection  at  City  Hall,  City  of  Victoofllle,  14343  CivK  Drive,  Vkrtorville.  Caiifomia 
Send  comments  to  The  Honorable  Terry  CaWwell,  Mayor.  City  of  Victon^ille,  P.O.  Box  5001 ,  Victorville,  Caiifomia  92393-5001. 


Oregon 


Gresham  (City), 
Multnomah 
County. 


KeDy  Creek 


At  upstream  end  of  culvert  at  Kane  Road 


Approximately  1,296  feet  above  down- 
stream end  of  culvert  at  Kane  Road. 

At  downstream  end  of  culvert  at  Division 
Street 


None 

None 
None 


•303 

•31  n 
•335 


mps  are  available  for  inspection  at  the  City  of  Gresham,  1333  Northwest  Eastman  Parkway,  Gresham,  Oregon. 

Send  comnients  to  The  Honorable  Gussie  McRobert,  Mayor.  City  of  Gresham.  1333  Northwest  Eastman  Parkway.  Gresham,  Oregon  97030. 


Texas 


Baytown  (City), 
Chambers  and 
Harris  uounuc;,. 


Cedar  Bayou 


At  the  power  plant  across  Cedar  Bayou 
from  Cedar  Bayou  -Junior  High  School. 

At  Milam  Bend 


•14 


•17 


'12 


•15 
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State 

Cly/to«vrVoounty 

oOlHOa  Ol  HUOuHiy 

Location 

fOepth  in  feet  above 

ground.  'Elevation  m  feet 

(NGVD) 

Existing 

ModHied 

t. 

Horsepen  Bayou 

At  Southern  Pacific  Railroad  Bridge  south 
ofEldoa 

Just  south  of  Interstate  Highway  10 

At  coniuence  with  Cedar  Bayou 

•23 

•25 
•19 
•19 

•20 

•22 

•17 

Approximaleiy  500  teet  east  of  State 

•17 

Maps  are  avaHatie  for  inspection  at  City  HaM,  City  oH  Baylown,  2401  Market  Street,  Baytown,  Texas. 

Send  ooiranents  to  The  Honorable  Pete  Alfaro,  Mayor,  City  of  Baytown,  City  Hall,  2401  Market  Street.  Baytown.  Texas  77522. 


Texas  ...„„..„ 

Bexar  County 
(Unicorporated 
Areas). 

Ciwlo  Creek 

Approximatoiy  400  feet  upstream  of  coiv 
fluence  of  Martinez  Creek. 

None 

•S2S 

Approximately  900  feet  downstream  of 

•648 

•646 

Weir  Road. 

Approximately  200  feet  upstream  of  Mis- 
souri and  Pacifk:  Railroad. 

•788 

•786 

Approximately  21,000  feet  upstream  of 

•839 

•840 

Missouri  and  Pacific  Railroad. 

- 

Approxirhately  6.000  feet  downstream  of 

•877 

•880 

confluence  of  Clear  Springs  Foric. 

Approximately  14.800  feet  downstream  of 

•929 

•930 

FM  1863  (downstream  crossing). 

Just  downstream  of  FM  1863  (upstream 

•961 

•965 

crossing). 

Just  upstream  of  Smithson  Valley  Road  .. 

•1,013 

•1,017 

Just   downstream   of   U.S.    Route   281 

•1,061 

•1,061 

(northbourxl  lanes). 

Just  downstream  of  Blanco  Road 

Hone 

•1,130 

Approximately  300  feet  downstream  of 

•1,247 

•1^54 

Ralph  Fair  Road. 

Balcoms  Creek 

Approximately  200  feet  upstream  of  con- 
fluence with  Cibok)  Creek. 

•1,270 

•1^74 

Approximately  3,200  feet   upstream  of 

•1,278 

•1,278 

confluence  with  Cibok)  Creek. 

West  SaStrilk)  Creek 

Just  upstream  of  FM  1516 

•646 

•647 

, 

Just  upstream  of  Martinez  Creek  Dam 

No  A 

N<^ 

V40 

Approximately  150  feet  downstream  of 

Hone 

•801 

Miller  Road. 

East  Safitrilk)  Creek 

At  confluence  of  East  Branch  of  SalitriHo 
Creek. 

•673 

•670 

Just  upstream  of  Southern  Pacifk:  RsH- 

road. 
Approximately   2,525   feet   upstream   of 

•601 

•695 

•733 

•736 

. 

confluence  of  East  Foric  of  SaUtrilto 

Creek. 

East  Branch  of  Salitriao 

Approximately  650  feet  upsb-eam  of  con- 

None 

•672 

Creek. 

fluence  with  East  SalitriHo  Creek. 

Maps  are  available  for  inspection  at  the  Bexar  County  PublK  Worics  Department,  Vista  Verde  BuiMing,  Suite  420,  233  North  PecoS  Street. 
San  AntoTHo,  Texas. 


Send  comments  to  The  Honorable  Cyndi  Krier,  Bexas  County  Judge,  Bexar  County  Courthouse,  100  Dotorosa,  San  Antoruo,  Texas  78205. 

Texas  

Converse  (City), 
Bexar  County. 

Drain  No.  10  

At  confluence  with  West  SalitriHo  Creek  ... 

None 

•795 

Just  downstream  of  Miller  Road 

None 

•797 

West  Salitrilk)  Creek 

Approximately  150  feet  upstream  of  FM 
1516. 

•647 

•649 

Approximately  500  feet  downstream  of 
Southern  Pacifk:  Railroad. 

•692 

•700 

Just  upstream  of  Kitty  Hawk  Road 

None 

•771 

Approximately  450  feet  downstream  of 
MHIer  Road. 

None 

•797 

East  Salitrilto  Creek 

Approximately   1,500  feet   upstream  of 
confluence  with  Salitrilk)  Creek. 

•628 

•629 

Approximately    250    feet    upstream    of 

•650 

•651 

Schaefer  Road. 

• 

Approximately  100  feet  upstream  of  FM 
78. 

•682 

•683 

JMI 
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SMS 

City/town/county 

Source  of  fkx)ding 

Locaion 

*Depth  inleet  atiove 

ground.  'Elevation  in  feet 

(NGVD) 

Existing 

Modified 

East  Branchif  SalitriHo 
Creek. 

Approximately  350  feet  downstream  of 

Martinez  Creek  Dam  No.  5. 
Approximately  800  feet  upstream  of  con- 

Huence  with  East  Salitrilk)  Creek. 
Approximately  100  feet  downstream  of 

FM78. 

•758 
None 
None 

•761 
•673 
•714 

Maps  are  available  for  inspection  at  City  Hall,  City  of  Converse,  403  South  Setuins  Avenue,  Converse,  Texas. 

Send  comments  to  The  Honorable  Rk:k  Maas,  Mayor,  City  of  Converse,  City  Hall,  403  South  Setuins  Avenue.  Converse.  Texas  78109. 


Texas 


Fair  Oaks  Ranch 
(City),  Bexar 
County. 


Cibok)  Creek 


Approximately    700    feet    upstream 
Ralph  Fair  Road. 


of 


Approximately  200- feet  upstream  of  corv 

fluence  of  Bakx)ne£  Creek. 
Approximately   9,800   feet   upstream   of 
confluerice  of  Bakx>nes  Creek. 

Bak»nes  Creek Approximately  200  feet  upstream  of  con- 

~fluence  with  Ciboto  Creek. 
Approximately   3,200  feet   upstream  of 
confluence  with  Citx)k)  Creek. 

I  ^laps  are  avaHable  for  inspectk)n  at  City  Hall,  City  of  Fair  Oaks  Ranch.  7286  Dtetz  EH(hom.  Fair  Oaks  Ranch.  Texas. 
Send  comments  to  The  Honorable  E.  L  Gaubatz.  Mayor.  City  of  Fair  Oaks  Ranch.  City  Hall,  7286  Dietz  EBchom.  Fair  Oaks  Ranch,  Texas 
78006. 


'1,252 


•1,256 


'1,270 

'1,274 

'1,294 

'1.302 

•1,270 

•1^74 

'1,278 

'1,278 

Texas 


Live  Oak  (City). 
Bexar  County. 


Drain  No.  1 


Drain  No.  3 


Drain  No.  4 

Drain  No.  5 

Drain  No.  6 
Drain  No.  7 


Drain  No.  8  .:.. 
Drain  Ho.  9  .... 
Drain  fto.  10  .. 


Drain  No.  12 


At  confluence  with  East  Salitrilk)  Creek  .... 

Approximately     50    feet     upstream     of 
Cherrywood  Lane. 

At  confluence  with  East  SalitriHo  Creek  .... 

Approximately    280    feet    upstream    of 
Greyoiiff  Drive. 

Just  upstream  of  confluence  with  East 
SalitriHo  Creek. 

Approximately  100  feet  upstream  of  Wii- 
demess  Trail. 

Approximately    750    feet    upstream    of 
Toepperweim  Road. 

Approximately  120  feet  upstream  of  con- 
fluence with  East  Salitrilk)  Creek. 

Approximately  350  feet  upstream  of  Vil- 
lage Oak  Drive. 

Approximately  40  feet  upstream  of  corv 
fluence  with  Drain  No.  4. 

Approximately  1 ,080  feet  upstream  of  Erv 
chanted  Oaks  Drive. 

At  confluence  with  East  Salitrilk)  Creek 

Approximately    1,250   feet   upstream 
Lone  Shadow  Trail. 

Approximately    1.200   feet   upstream 
Martinez  Creek  Dam  No.  5. 

Approximately    1.000   feet   upstream 
Lone  Shadow  Trail. 

At  confluence  with  Drain  .Mo.  7 

Approximately    1.030   fjet   upstream 
confluerx»  with  Drain  No.  7. 

Just  downstream  of  Miller  Road 

Approximatley  2,270  feet  upstream  of  Mill 
Road. 

Approximately  100  feet  upstream  of  Mi'ler 
Road. 

Approximately  50  feet  upstream  of  Forest 
Bluff. 

Approximately  850  feet  upstream  of  For- 
est Bhiff. 

At  confluence  with  West  SalitriHo  Creek  ... 

Approximately    200    feet    upstream    of 
Avery  Road. 


of 


of 


of 


of 


'835 
•842 

'825 

None 

•814 

•855 

,f>k)ne 

'810 


'815 

None 

'800 
'872 

•792 

•847 

'792 
•817 

None 
None 

Norw 

None 

None 

None 
Nor>e 


•835 

'841 

•829 
'848 

•813 

'851 

•878 

•808 

•848 

•815 

•834 

•797 
•868 

•702 

•839 

•792 
•809 

•797 
•865 

•801 

•948 

'875 

•838 
•896 
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State 


Ctty/town/county 


Source  of  tkxxing 


Unnamed  Tributary  of 
Cibolo  Creek. 


West  Saiitrlllo  Creek 


East  SatttrMo  Creek 


Approximatsty  330  feet  downstream  of  Ktone 

Breached  Dam 
Approximate^    1,560  feet   upstream  of  None 

Breached  0am. 

Just  upstream  of  MMer  Road Uone 

Approximately    200    feet    upstream    of  None 

Avery  Road. 
Just  upstream  of  Martinez  Creek  Dam  *792 

No.  5. 
Approximatiey  100  feet  downstream  of  *820 

Village  Oak  Drive. 
Approximately  200  feet  upstream  of  State  *855 

Highway  218. 
Approximately  4,100  feet   upstream  of  None 

State  Highway  218. 

Maps  are  available  for  inspectwn  at  City  Hall,  City  of  Live  Oak,  8001  Shin  Oak  Drive,  Live  Oak,  Texas. 

Send  comments  to  The  Honorable  Ray  HiMebrand,  Mayor,  City  of  Uve  Oak.  City  HaH,  8001  Shin  Oak  Drive.  Live  Oak,  Texas  78233. 


Locatkxi 


*Depth  in  feet  above 

ground  'Elevatkxt  in  feet 

(NGVD) 


Existing 


Modified 


•825 
•845 
•806 


•792 
•819 
•857 
•919 


State 

■ 
City/town/county 

Source  of  fkxxling 

Locatkxi 

*Depth  in  feet  above 

ground  'Elevatwn  in  feet 

(NGVD) 

Existing 

Modified 

East  Salitrilk)  Creek  

East  Branch  of  SalitriUo 
Creek. 

East  Fork  of  East  Branch 
of  Saiitrilk)  Creek. 

Approximately  2,675  feet  upstream  of 
confluence  of  East  Fork  SalitriHo  Creek. 

Approximately  350  feet  downstream  of 
Martinez  Creek  Dam  No.  5. 

Just  upstream  of  Marbnez  Creek  Dam 
No.  5. 

Just  upstream  of  Southern  Pacific  Rail- 
road. 

Approximately  950  feet  upstream  of 
Southern  Pacifk:  Railroad. 

Just  upstream  of  conffcjence  of  East 
Branch  of  Salitrilk)  Creek. 

AtFM  1604 

•734 
•758 
•792 
•715 
•725 
•715 
•725 

•737 
•761 
•792 
•726 
•725 
•725 
•725 

Maps  are  available  for  inspection  at  City  Hall,  City  of  Universal  City,  2150  Universal  City  Boulevard.  Universal  City,  Texas. 
Send  comments  to  The  Honorable  Camieilme  Squifes.  Mayor,  City  of  Universal  City,  City  HaH,  2150  Universal  City  Boulevard,  Universal  City, 
Texas  78148. 


Texas  

San  Antonio  (City), 
Bexar  County. 

Leon  Creek  OverfkMv 

At  confluence  with  Leon  Creek _ 

•888 

•888 

Approximately  3,600  feet  downstream  of 

•906 

•905 

Babcock  Road. 

Just  upstream  of  Babcock  Road  

•920 

*921 

Approximately  3,750  feet  downstream  of 

•935 

•935 

West  Hausman  Road. 

9 

Just  downstream  of  West  Hausman  Road 

•955 

•953 

Ciboto  Creek 

Approximately  300  feet  upstream  of  Mis- 
souri, Kansas,  and  Texas  Railroad. 

•769 

•771 

\ 

Appfoximately  200  feet  downstream  of 
Missouri  and  Pacific  Railroad. 

^   •786 

•781 

• 

SaitriHo  Creek 

Just  upstream  of  Martinez  Creek  Dam 
N0.6-A. 

^4one 

•629 

East  Salitrilk)  Creek 

At  confluence  with  SalitriHo  Creek 

None 
None 

•629 

West  Saiitrilk)  Creek 

Approximately   3,500   feet   upstream   of 

•634 

confluence  with  Salitrilk)  Creek. 

Approximately  1 ,300  feet  upstream  of  FM 

78. 
Just  downstream  of  Southern  Pacifk:  Rail- 

•664 

•665 

•695 

•701 

road. 

Utah 


Farmington  (City), 
Davis  County. 


Farmington  Creek 


Steed  Creek 


Just  upstream  of  \i\e  Denver  and  Rk) 

Graride  Westem  Railroad. 
Just  upstream  of  tfie  norttibound  Inter- 
state Highway  1 5  Bridge. 
Just  upstream  of  the  300  North  Bridge  .... 
Just  upstream  of  the  600  North  Bridge  .... 
Approximately  750  feet  upstream  of  tfie 

600  North  Bridge. 
Approximately  450  feet  downstream  of 

\he  620  South  Bridge,  at  the  Interstate 

Highway  15  Frontage  Road. 
Approximately  150  feet  upstream  of  the 

620  South  Bridge. 

Just  upstream  of  ttie  75  West  Bridge 

Just  upstream  of  the  200  East  Bridge 

Approximately  975  feet  upstream  of  the 

200  East  Brkige. 


f^one 

None 

None 
None 
ftor>e 

•4252 

None 

None 
None 
None 


•4.231 

•4.255 

•4.277 
•4,316 
•4,365 

•4,252 

•4,254 

•4.280 
•4,360 
•4,425 


lileps  are  available  for  inspectk)n  at  Farmington  City  Hall,  130  North  Main,  Farmington,  Utah. 

Send  comments  to  The  Honorable  Gregory  S.  Bell,  Mayor,  City  of  Fannington,  P.O.  Box  160,  Farmington,  Utah  84025-0160. 


Maps  are  available  for  inspectk)n  at  City  Hall,  City  of  San  Antonio,  100  Military  Plaza.  San  Antonk),  Texas. 

Send  comments  to  The  Honorable  Nelson  Wolff,  Mayor.  City  of  San  Antonk),  City  Hall,  100  MMitary  Plaza.  San  Antonk).  Texas  78205. 


Texas  

Selma  (City).  Bexar 
County. 

Cibok)  Creek _ 

Just  downstream  of  confkjence  of  Selma 

Creek. 
Approximately   100  feet  downstream  of 

Lookout  Road. 

•738 
•758 

•738 

•760 

Maps  are  available  for  inspectton  at  City  Hall.  City  of  Selma,  9375  Corporate  Drive.  Selma,  Texas. 

Send  comments  to  The  Honorable  Kenneth  Sleenor,  Mayor,  City  of  Selma.  City  Hall,  9375  Cor]^>orate  Drive.  Selma,  Texas  78154 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  July  11,1995. 
Richard  T.  Moon, 
Associate  Director  for  Mitigation. 
(PR  Doc.  95-18389  Filed  7-25-95;  8:45  am) 
BILUNO  COOC  enfr-03-M 


Texas 


~r 


Terrell  (City),  Kauf- 
man Coiinty. 


Kings  Creek Approximately  150  feet  downstream  of 

State  Highway  34  (south  crossing). 
Approximately  500  feet  upstream  of  State 

Highway  34  (south  crossing). 
At  Interstate  Highway  20  easttjourxj  lanes 

At  Airport  Road  

At  College  Mourxf  Road  

At  East  College  Street 

Just  upstream  of  abendorwd  ralroad 

Maps  are  available  for  inspectmn  at  201  East  Nash,  Ten-eH,  Texas. 

Send  comments  to  The  Honorable  Don  Lindsey.  Mayor.  City  of  Tenell,  P.O.  Box  310.  Terrell.  Texas  75160. 


Hone 


•442 


•439 


•443 


•449 

•445 

•453 

•451 

•459 

•458 

•471 

•468 

•477 

•478 

Texas 

Universal  City 
(City),  Bexar 
County. 

Ohoki  Creek 

Just  upstream  of  Aviatkxi  Boulevard 

•714 

•7715 

Approxirnately  150  feet  downstream  of 

•736 

•735 

Selma  Road. 

•  ^ 

JMI 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
PIN  1018-AC19 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Comment 
Period  on  Proposed  Threatened  Status 
for  the  Alaska  Breeding  Population  of 
the  Steller's  Eider;  Correction 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  The  Fish  and  Wildlife  Service 
on  June  30, 1995  (60  FR  34225) 


published  a  dociunent  that  reopened  the 
comment  period  on  the  Alaslca  breeding 
population  of  the  Steller's  eider 
{Polysticta  stelleri).  The  new  comment 
period  was  in  error.  This  document 
corrects  the  comment  period  to  end 
October  1,1995. 

DATES:  The  comment  period  is  reopened 
and  closes  on  October  1,  1995. 
FOR  FURTHER  INFORMATKM  CONTACT:  Jon 
Nickles  (907)  786-3605. 

Dated:  July  19, 1995.  - 

David  B.  Allen, 

Regional  Director,  Region  7,  Fish  and  Wildlife 
Sewvice. 
[FR  Doc.  95-18283  Filed  7-25-95;  8:45  am) 
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Thts  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  furwtions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Environmental  impact  Statement,  King 
George  Timber  Harvest  on  tho 
Wrangeil  Ranger  District,  Stiidne  Area 
of  the  Tongass  Natlonai  Forest, 
Petersburg 

AGENCY:  Forest  Service,  USDA- 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  Stikine  Area  of  the  USDA 
Forest  Service  proposes  to  harvest 
timber  on  approximately  1300  acres  in 
the  King  Geoi^e  project  area  on  North 
Etolin  Island  using  a  variety  of  harvest 
methods  that  would  leave  various 
densities  of  trees  within  harvested  areas. 
A  variety  of  yarding  systems  would  be 
used  induding  helicopter,  cable, 
skyline,  and  shovel  systems, 
approximately  ten  miles  of  road  would 
be  constructed  in  the  Honeymoon  and 
King  George  drainages.  A  log  transfer 
site  with  a  ramp  for  both  large  and  small 
scale  operators  would  be  constructed 
north  of  Honeymoon  Creek. 

The  purpose  and  need  for  this  project 
is  to  make  available  for  harvest 
approximately  15  to  25  million  board 
feet  (MMBF)  of  timber  to  (1)  implement 
direction  in  the  Tongass  Land 
Management  Plan,  (2)  contribute  to 
providing  a  sustained  volume  of  wood 
to  meet  local  and  national  demand,  and 
(3)  provide  local  and  regional 
emplojnnent  opportvuiities.  A 
comparison  of  the  existing  and  desired 
condition  suggests  that  approximately 
900  to  1300  acres  would  be  treated  with 
a  variety  of  silvicultujal  methods. 
Silvicultural  methods  will  be  designed 
to  maintain  stand  structure  and 
ecological  functions  over  time  while 
still  producing  timber.  These  methods 
will  leave  low,  medium,  and  high 
densities  of  trees  within  the  stands 
following  harvest.  Harvesting  between 
900  to  1300  acres  of  forest  using  these 


methods  could  make  available 
approximately  15  to  25  MMBF  of  timer. 
A  variety  of  resotutss  and  values  will  be 
maintained  through  the  application  of 
ecosystem  management  principles  in 
the  design  of  the  project. 

A  range  of  alternatives  will  respond  to 
environmental  issues  such  as  scenery 
and  recreation  values,  economics, 
subsistence  hunting  and  gathering, 
freshwater  and  estixary  systems,  and 
habitat  conservation.  The  no-action 
alternative  will  not  harvest  timber  in  the 
area.  The  action  alternatives  will  harvest 
approximately  15  to  25  million  board 
feet  of  timber  and  construct  alternate 
road  systems. 

The  decision  to  be  made  is  (1)  if, 
where,  how,  and  how  much  timber 
harvest  will  occur  in  the  King  George 
area,  (2)  how  much  and  where  road 
construction  will  occiu'  to  facilitate 
harvest,  and  (3)  what  mitigati'on 
measures  Bihd  monitoring  will  be 
implemented. 

EFFECTIVE  DATE:  Public  coping  began  in 
June  1993.  The  Draft  Environmental 
Impact  Statement  should  be  available 
for  public  review  by  August,  1995.  The 
Final  Environmental  Impact  Statement 
is  scheduled  to  be  completed  by 
November,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions,  written  comments  and 
suggestions  concerning  the  analysis 
should  be  sent  to  Margaret  Y.  Mitchell, 
Team  Leader,  P,0.  Box  51.  Wrangeil, 
AK,  99929,  phone  (907)  874-2323.  fox 
(907) 874-2095. 

SUPPt.EMENTARY  INFORMATION:  The 
following  permits  or  approvals  will  be 
necessary  to  implement  the  proposed 
action: 

1.  U.S.  Army  Corp  of  Engineers 
approval  to  dredge  of  fill  materials  into 
coastal  waters  imder  Section  404  of  the 
Clean  Water  Act. 

2.  Environmental  Protection  Agency 
National  Pollution  Discharge 
Elimination  System  Review  under 
Section  402  of  the  Clean  Water  Act. 

3.  State  of  Alaska,  Department  of 
Natural  Resources  tideland  permit  and 
lease  or  easement. 

4.  State  of  Alaska,  Department  of 
Environmental  Conservation  Solid 
Waste  Disposal  Permit  and  Certificate  of 
Compliance  with  Alaska  Water  Quality 
Standards  under  Section  401  of  the 
Qean  Water  Act. 

5.  State  of  Alaska  Coastal  Zone 
Consistency. 


6.  State  of  Alaska,  State  Historic 
Preservation  Officer  compliance  with 
Section  106  of  the  National  Historic 
Preservation  Act 

Public  Comment 

Federal,  State,  and  local  agencies; 
potential  contractors;  and  other 
individuals  or  organizations  who  may 
be  interested  in.  or  affected  by,  the 
decision  are  invited  to  participate  in  the 
scoping  process.  This  process  will 
include: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Determination  of  potential 
cooperating  agencies  and  assignment  of 
responsibility. 

4.  Examination  of  various  alternatives. 
The  Forest  Supervisor  will  hold 

public  meetings  during  the  planning 
process.  Meetings  have  not  been 
scheduled  at  this  time. 

Interested  publics  are  invited  to 
comment.  The  comment  period  on  the 
Draft  EIS  will  be  45  days  from  the  date 
the  Enviroiunental  Protection  Agency 
Notice  of  Availability  appears  in  the 
Federal  Register. 

The  Forest  Service  believes,  at  this 
stage,  it  is  important  to  give  reviewers 
notice  of  several  court  rulings  related  to 
public  participation  in  the 
environmental  review  prqpess.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structtire  their 
participation  in  the  environmental 
review  of  the  proposal  so  it  is 
meaningful  and  aierts  an  agency  to  the 
reviewer's  position  and  contentions 
[Vermont  Yankee  Nuclear  Power  v. 
NRDC.  435  U.S.  519,  533  11978]).  Also, 
environmental  objections  that  could 
have  been  raised  at  the  Draft  EIS  stage 
may  be  waived  if  not  raised  until  after 
the  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts  (City 
ofAngpon  v.  Model.  803  F.2d  1016, 
1022  (9th  Cir.  1986]  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980]).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45 
day  comment  period  so  substantive 
conmients  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
envimonment  impact  statement. 


To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  helpful  if  comments 
refer  to  specific  pages  or  chq)ters  of  the 
draft  environmental  impact  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  satement.  Reviewers  may  wish  to 
refer^to  the  Coimcil  on  Environmental 
Quanty  regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environment  Policy  Act  in  40 
CFR  1503.3  while  addressing  these 
points. 

The  responsible  official  for  the 
decision  is  Abigail  R.  Kimbell,  Forest 
Supervisor  of  the  Stikine  Area,  Tongass 
National  Forest,  Alaska  Region, 
Petersburg,  Alaska. 

Dated:  )uly  12, 1995. 
Abigail  R.  KimbelL 
Forest  Supennsor. 

(PR  Doc.  95-18300  Filed  7-25-95;  8:45  am] 
BtLUNQ  CODE  3410-11-M 


DEPARTMENT  OF  COIMMERCE 

National  Oceanic  and  Atmospiieric 
Administration 

P.D.070695C] 

Shrimp  Fishery  of  the  South  Atlantic 
Region;  Intent  to  Prepare  a 
Supplemental  Environmental  Impact 
Statement 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  intent  to  prepare  a 

supplemental  environmental  impact 

statement  (SEIS);  request  for  comments. 

summary:  NMFS  announces  the  intent 
of  the  South  Atlantic  Fishery 
Management  Coimcil  (Council)  to 
prepare  an  SEIS  for  proposed 
Amendment  2  to  the  Fishery 
Management  Plan  for  the  Shrimp 
Fishery  of  the  South  Atlantic  Region 
(FMP)  to  address  the  issue  of  bycatch  in 
the  shrimp  trawl  fishery.  The  SEIS  will 
examine  the  environmental  effects  of 
shrimp  trawling  on  the  human 
environment,  as  well  as  other  fisheries 
and  protected  species  (endangered  or 
threatened).  The  FMP  was  prepared  by 
the  Council  and  approved  and 
implemented  by  NMFS  under 
provisions  of  the  Magnuson  Fishery 


JMI 


Conservation  and  Management  Act 
(Magnuson  Act)- 

DATES:  Writtea-comments.on  the  scope 
of  the  SEIS  must  be  submitted  by 
August  25, 1995. 

ADDRESSES:  Comments  and  requests  for 
copies  of  the  SEIS  should  be  sent  to 
Robert  K.  Mahood,  Executive  Director, 
South  Atlantic  Fishery  Management 
Council,  One  Southparic  Circle,  Suite 
306,  Charleston,  SC  29407^699  (FAX: 
803-769-4520). 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Coste,  Public  Information 
Officer,  803-571-4366. 
SUPPLEMENTARY  INFORMATION:  The 
Council  held  scoping  meetings  on 
bycatch  in  the  shrimp  fishery  to 
determine  the  scope  of  significant  issues 
to  be  addressed  in  the  SEIS  and 
associated  Amendment  2.  The  scoping 
meetings  were  held  in  conjunction  with 
the  following  Council  meetings: 
February  7, 1995,  in 

St.  Augustine,  FL,  April  11, 1995,  in 
Savannah,  GA,  and  June  20, 1995,  in 
Palm  Beach  Gardens,  FL.  Additional 
scoping  meetings  were  held  on  May  22, 
1995,  in  Wilmington,  NC,  and  May  23, 
1905,  in  Charleston,  SC.  Minutes  of  the 
scoping  meetings  are  available  from  the 
Council  office. 

The  Coimcil  prepared  the  FMP  in 
1992  and  NMFS  approved  and 
implemented  it  in  1993.  At  the  time  the 
Shrimp  FMP  was  implemented,  the 
Council  was  concerned  about  bycatch  in 
the  shrimp  trawl  fishery,  and  intended 
to  begin  developing  management 
measures  that  would  reduce  bycatch 
through  an  FMP  amendment. 

The  Council's  goal  of  bycatch 
reduction  was  delayed  by  the  1990 
amendments  to  the  Magnuson  Act, 
which  prohibited  the  Gulf  and  South 
Atlantic  Councils  fixjm  implementing 
regulations  for  bycatch  reduction  in  the 
southeast  shrimp  fisheries.  These 
amendments  also  mandated  that  NMFS 
conduct  a  3-year  research  program  to 
assess  the  impact  on  fishery  resources  of 
incidental  harvest  by  the  shrimp  trawl 
fishery  within  the  authority  of  the  South 
Atlantic  and  Gulf  of  Mexico  Fishery 
Management  Councils.  The  results  of 
this  research  program  have  been 
summarized  recenUy  in  a  NMFS  report 
to  Congress  entitled  "A  Report  to 
Congress — Cooperative  Research 
Program  Addressing  Finfish  Bycatch  in 
the  Gulf  of  Mexico  and  South  AUantic 
Shrimp  Fisheries— April  1995." 

The  Council  is  considering  these 
research  results  as  an  important  basis 
for  any  specific  management  action. 
Recent  advances  in  gear  development 
through  cooperative  efforts  between 
Federal  and  state  governments  and  the 


shrimp  industry  have  produced  Bycatch 
Reduction  Devices  (BRDs)  that 
successfully  exclude  fish  from  shrimp 
trawls  with  a  minimum  of  shrimp  loss. 
Both  the  Council  and  the  South  Atlantic 
States  have  requested  that  NMFS 
proceed  as  rapidly  as  possible  to  obtain 
the  research  information  needed  to 
identify  and  assess  options  for  requiring 
the  use  of  BRDs  under  the  FMP  and 
under  coastal  fishery  management  plans 
(CFMPs)  developed  by  the  Atlantic 
States  Marine  Fisheries  Commission 
(Commission),  pursuant  to  provisions  of 
the  Atlantic  Coastal  Fisheries 
Cooperative  Management  Act  of  1993 
(AUantic  Coastal  Act). 

The  Council  still  is  concerned  about 
the  impacts  of  shrimp  bycatch  on  the 
Spanish  and  king  mackerel  resources.  In 
addition,  under  the  current  amendment 
to  the  CFMP  for  Weakfish,  prepared  by 
the  Commission  under  the  Atlantic 
Coastal  Act,  all  South  Atlantic  states 
must  implement  measures  to  reduce  the 
bycatch  of  weakfish  in  the  shrimp  trawl 
fisheries  by  50  percent  for  the  1996 
fishing  season.  Bycatch  reduction  plans 
must  be  submitted  to  the  Commission's 
Weakfish  Technical  Committee  by 
October  1,1995. 

As  a  result  of  the  scoping  process,  the 
Council  has  determined  that  the 
following  principal  issues  need  to  be 
addressed  in  the  SEIS  for  Amendment  2: 
Reducing  the  bycatch  of  non-target 
finfish  and  invertebrates  in  the  shrimp 
trawl  fishery,  and  coordinating  the 
development  of  State  and  Federal 
measures  for  reducing  bycatch  to 
enhance  enforceability. 

The  Coimcil  is  considering  the 
following  management  measures  for  this 
amendment:  Developing  specific 
bycatch  reduction  measures  for  all 
penaeid  shrimp  fisheries  in  the  South 
Atlantic  exclusive  economic  zone  (EEZ), 
including  possibly  requiring  the  use  of 
NMFS-approved  BRDs  in  all  penaeid 
shrimp  trawls  in  the  South  AUantic 
EEZ,  and  reducing  the  bycatch 
component  of  weakfish  and  Spanish 
mackerel  fishing  mortality  by  50 
percent.  The  Council  may  consider 
seasonal  and  areal  restrictions  to  reduce 
bycatch.  Also,  regarding  the  bycatch 
issue,  the  SEIS  would  evaluate  the 
effects  of  taking  no  management  action. 
The  Council  is  also  considering  adding 
brown  and  pink  shrimp  to  the 
management  unit. 

The  Council  intends  to  approve  draft 
Amendment  2  to  the  FMP  and  the  draft 
SEIS  for  public  hearings  at  its  August 
1995  meeting.  These  documents  are 
expected  to  be  released  for  public 
comment  in  early  September.  The  draft 
SEIS  would  be  filed  wiUi  Uie 
Environmental  Protection  Agency  for  a 
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45-day  public  comment  period  in 
September  1995. 

Antliortty:  16  U.S.C  1801  et  seq. 
Dated:  July  20, 1995. 
Richard  W.  Sordi. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fineries  Service. 
[FR  Doc  95-18310  Filed  7-25-95;  8:45  am] 
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p.D.  06019SE] 

Small  Takes  of  Marina  Mammals 
Incidental  to  Specified  Activltias; 
Lockheed  Launcti  Vehiclea  at 
Vandenberg  Air  Force  Base,  CA 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  issuance  of  an 

incidental  harassment  authorization. 

SUMMARY:  In  accordance  with  provisions 
of  the  Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  notification  is 
hereby  given  that  an  Incidental 
Harassment  Authorization  to  take  small 
niunbers  of  harbor  seals  by  harassment 
incidental  to  launches  of  Lockheed's 
laimch  vehicles  (LLVs)  at  Space  Launch 
Ck)mplex  6  (SLC-6),  Vandenberg  Air 
Force  Base,  CA  (VAFB)  has  been  issued. 
EFFECTIVE  DATE:  This  authorization  is 
effective  from  July  18, 1995  until  July 
18, 1996. 

ADDRESSES:  The  application  and 
authorization  are  available  for  review  in 
the  following  offices:  Marine  Mammal 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910  and  the  Southwest 
Region,  NMFS,  501  West  Ocean  Blvd. 
Long  Beach,  CA  90802. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Hollingshead,  Marine  Mammal 
Division,  Office  of  Protected  Resources 
at  301-713-2055.  or  Craig  Wingert. 
Southwest  Regional  Office  at  301-980- 
4021. 
SUPPLEMENTARY  INFORMATION: 

Section  101(a)(5)(A)  of  the  MMPA  (16 
U.S.C.  1361  et  seq.)  directs  the  Secretary 
of  Commerce  to  allow,  upon  request,  the 
incidental,  but  not  intentional,  taking  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  regulations  are  issued. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s];  will  not  have  an  immitigable 
adverse  impact  on  the  availability  of  the 


species  or  stock(s)  for  subsistence  uses; 
and  the  permissible  methods  of  taking 
and  requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking 
are  set  forth. 

On  April  30, 1994,  the  President 
signed  Public  Law  103-238,  the  Marine 
Mammal  Protection  Act  Amendments  of 
1994.  One  part  of  this  law  added  a  new 
subsection  101(a)(5)(D)  to  the  MMPA  to 
establish  an  expedited  process  by  which 
citizens  of  the  United  States  can  receive 
an  authorization,  without  regulations,  to 
incidentally  take  small  numbers  of 
marine  mammals  by  harassment.  New 
subsection  101(a)(5)(D)  establishes  a  45- 
day  time  limit  for  I«flVlFS  review  of  an 
application  foUowed  by  a  30-day  public 
notice  and  comment  period  on  any 
proposed  authorizations  for  the 
incidental  harassment  of  small  ntunbers 
of  marine  mammals.  Within  45  days 
after  the  comment  period,  NMFS  must 
either  issue,  or  deny  issuance,  of  the 
authorization. 

On  March  13, 1995,  NMFS  received 
an  application  from  Lockheed 
requesting  an  authorization  for  the 
harassment  of  small  numbers  of  harbor 
seals  [Phoca  vitulina)  incidental  to  LLV 
launches  at  SLC-«,  VAFB.  These 
launches  would  place  commercial 
payloads  into  low  earth  orbit  using  its 
family  of  vehicles  (LLV-l,  LLV-2  and 
LLV-3).  Because  of  the  requirements  for 
drcumpolar  trajectories  of  the  LLV  and 
its  payloads,  the  use  of  SLC-6  is  the 
only  feasible  alternative  within  the 
United  States.  Lockheed  intends  to 
laimch  approximately  two  LLVs  during 
the  period  of  this  proposed  1-year 
authorization  (Air  Force,  1995)'.  The 
noise  associated  with  the  launch  itself 
and  the  resultant  sonic  boom  have  the 
potential  to  cause  a  startle  response  to 
harbor  seals  that  haul  out  on  the 
coastline  south  and  southwest  of  VAFB 
and  possibly  on  the  northern  Channel 
Islands.  Launch  noise  would  be 
expected  to  occur  over  the  coastal 
habitats  in  the  vicinity  of  SLC-6  while 
low-level  sonic  booms  potentially  could 
be  heard  on  the  Channel  Islands. 
specifically  San  Miguel  Island  (SMI) 
and  Santa  Rosa  Island. 

A  notice  of  receipt  of  the  application 
and  the  proposed  authorization  was 
published  on  May  10, 1995  (60  FR 
24840)  and  a  30-day  public  conunent 
period  was  provided  on  the  application 
and  proposed  authorization.  During  the 
comment  period,  one  comment  was 
received.  The  Marine  Mammal 
Commission  recommended  that  NMFS 
(1)  determine  whether  additional 


'  A  list  of  refarencas  uMd  In  this  document  can 
be  obtained  by  writing  to  the  address  provided 
above  (see  AOOHnsss). 


marine  mammals  should  be  included  in 
the  authorization;  (2)  justify  the 
conclusion  that  no  harbor  seals, 
including  pups,  would  be  killed  or 
seriously  injured  during  launches;  and 
(3)  demonstrate  that  only  small  numbers 
of  harbor  seals  or  other  marine 
mammals  would  be  taken.  These 
recommendations  an  discussed  in 
detail  below.  Other  than  information 
necessary  to  respond  to  the  comments, 
additional  background  information  on 
the  activity  and  request  can  be  found  in 
the  above-mentioned  notice  and  needs 
not  be  repeated  here. 

1.  Determine  whether  additional 
marine  mammals  should  be  included  in 
the  authorization.  While  there  are 
approximately  29  species  of  cetaceans 
and  6  species  of  pinnipeds  that  have  the 
potential  to  be  under  the  flight  path  of   " 
the  LLV  and  thereby  subject  to  hearing 
either  laimch  or  sonic  boom  noise,  only 
harbor  seals  are  expected  to  haul  out 
along  the  coast  at  VAFB  and  be  subject 
to  taking  by  harassment.  Launch  noises, 
which  are  predicted  to  be  about  93  dBA 
(118  dB)  at  the  principal  haulout  at 
Rocky  Point,  are  expected  to  be  almost 
unnoticeable  offshore.  In  order  to  be 
detectable  by  a  marine  mammal,  noise 
needs  to  be  greater  than  ambient  within 
the  same  frequency  band  as  the  animal's 
hearing  range.  With  launch  noises 
attenuating  to  approximately  85  dBA 
within  2.5  km  offshore,  and  ambient 
noise  level  expected  to  range  between 
56  and  96  dBA  (Lockheed,  1995),  there 
is  no  scientific  evidence  that  any  marine 
mammals,  other  than  harbor  seals 
onshore  at  the  time  of  launch,  would  be 
subject  to  harassment  by  launch  noises, 
although  the  potential  does  exist  that 
other  marine  manunal  species  may  hear 
the  launch  noise. 

Sonic  booms  resulting  from  launches 
of  the  LLV  vary  with  the  type  of  vehicle, 
vehicle  trajectory  and  the  specific 
ground  location.  Sonic  booms  are  not 
expected  to  intersect  with  the  ocean 
surface  until  the  vehicle  changes  its 
launch  trajectory.  This  location  will 
vary  depending  upon  the  LLV  type,  but 
will  be  well  offshore.  For  example,  the 
sonic  boom  from  LLV-3  (the  largest  of 
the  LLV  rockets)  is  not  expected  to 
intersect  any  portion  of  the  northern 
Channel  Islands,  but  instead  will  focus 
approximately  37  miles  from  the  launch 
site,  in  open  water  southwest  of  the 
Channel  Islands. 

The  maximum  magnitude  of  sonic 
booms  from  launches  of  the  LLV-l  (6.3 
lb/ft2  (psf)/130.7.6  dB),  LLV-2  (3.5  psf/ 
125.6  dB)  and  the  LLV-3  (3.5  psf/125.6 
dB),  as  predicted  by  Lockheed,  will  be 
less  than  those  measured  for  other 
launch  vehicles,  such  as  the  Titan  FV 
and  the  Space  Shuttle  (10  psf),  for 


which  small  take  authorizations  for 
harassment  have  been  issued  previously 
(see  56  FR  41628,  August  22, 1991  and 
51  FR  11737.  April  7, 1986).  Also,  while 
it  is  predicted  that  launches  of  the  LLV- 
1  and  LLV-2  will  produce  sonic  booms 
over  portions  of  the  Channel  Islands,  the 
maximum  overall  sound  pressure  levels 
over  the  islands  are  not  expected  to 
exceed  80  dBA  and  in  most  cases  will 
not  exceed  70  dBA  (Air  Force,  1995). 
These  sonic  boom  levels  are  likely  to  be 
indistinguishable  from  background 
noises  caused  by  wind  and  surf  (Air 
Force.  1995).  Furthermore,  as  the 
expected  noise  level  is  well  below  the 
threshold  response  criteria  of  101.8  dBA 
identified  during  previous  research  on 
harbor  seal  behavior  resulting  from 
sonic  booms  (Stewart  et  al.,  1993),  and 
as  harbor  seals  have  shown  themselves 
to  be  more  sensitive  to  noise  than  other 
species  of  seals  and  sea  lions  (Bowles 
and  Stewart,  1980)  and,  therefore,  more 
likely  to  flee  to  the  water  than  other 
pinniped  species,  there  is  no  evidence 
that  either  harbor  seals  or  other 
pinniped  species  on  the  Channel  Islands 
would  be  impacted  by  sonic  booms  from 
LLVs.  However,  to  ensure  that  this 
assumption  is  valid,  NMFS  will  require 
acoustic  monitoring  of  the  first  launch 
of  each  type  of  LLV  that  takes  place  at 
the  same  time  that  pinnipeds  are  hauled 
out  on  SMI  to  determine  sound  pressure 
levels.  If  noise  levels  exceed  the 
predicted  levels,  and/or  there  are 
indications  that  pinnipeds  responded  to 
the  sonic  booms,  Lockheed  will  be 
requested  to  seek  a  modification  to  its 
authorization  to  include  pinnipeds  on 
the  Channel  Islands. 

Cetaceans  and  pinnipeds  in  the  water 
should  also  be  unaffected  by  the  sonic 
booms,  although,  depending  upon 
location  and  ambient  noise  levels,  they 
may  be  able  to  hear  the  sonic  boom. 
First,  sound  entering  a  water  surface  at 
an  angle  greater  than  13  degrees  from 
the  vertical  has  been  shown  to  be  largely 
deflected  at  the  surface  with  very  little 
sound  entering  the  water  (Chappell, 
1980;  Richardson  et  al.,  1991).  although 
rough  seas  may  provide  some  surfaces  at 
the  proper  angle  for  penetration 
(Richardson  et  al.,  1991).  As  this  area  is 
relatively  small,  the  chance  that  a 
marine  mammal  would  be  within  it  and 
thereby  capable  of  hearing  the  sonic 
boom  is  low.  Also,  Chappell  (1980) 
believes  that  a  sonic  boom  would  need 
to  have  a  peak  overpressure  in  the  range 
of  138  to  169  dB  to  cause  a  temporary 
hearing  threshold  shift  (TTS)  in  marine 
mammals,  lasting  at  most  a  few  minutes. 
Therefore,  with  tiie  likelihood  that  a 
marine  mammal  will  be  direcUy  under 
the  line  of  flight  of  the  LLV  being 


remote,  and  with  the  LLVs  having 
overpressures  below  the  threshold  for 
potentially  causing  TTS  in  marine 
mammals,  NMFS  believes  that  sonic 
booms  are  not  likely  to  result  in  the 
harassment  of  cetacean  or  pinniped 
populations  in  offshore  southern 
California. 

2.  Justify  the  conclusion  that  no 
harbor  seals,  including  pups,  would  be 
killed  or  seriously  injured  during 
launches.  NMFS  is  not  aware  of  any 
Titan  IV  launchings  by  the  U.S.  Air 
Force  during  the  harbor  seal  pupping 
season  (February  through  end  of  May 
(post- weaning));  direct  observations  to 
conclude  whether  harbor  seal  pups 
would  be  incidentally  killed  or 
seriously  injured  during  launches  or  not 
is  therefore  not  available.  However, 
several  studies  on  other  pinniped 
species  support  this  assumption.  First, 
Stewart  (1981, 1982)  exposed  breeding 
Cahfomia  sea  Uons  and  northern 
elephant  seals  on  San  Nicolas  Island  to 
loud  implosive  noises  created  by  a 
carbide  pest  control  cannon.  Sound 
pressure  levels  varied  from  125.7  to 
146.9  dB.  While  behavioral  responses  of 
each  species  varied  by  sex,  age,  and 
season,  Stewart  found  that  habitat  use, 
population  growth,  and  pup  survival  of 
both  species  appeared  unaffected  by 
periodic  exposure  to  the  noise.  In 
addition,  while  monitoring  the  August 
2, 1993,  Titan  IV  launch,  Stewart  et  al. 
(1993)  reported  that  the  rocket 
explosion  created  a  sonic  boom-Uke 
pressure  wave  that  caused 
approximately  45  percent  of  the 
California  sea  lions  (approximately 
23,400,  including  14  to  15  thousand  1- 
month  old  pups,  were  hauled-out  on 
SMI  during  the  launch)  and  2  percent  of 
the  northern  fur  seals  to  enter  the  surf 
zone.  Although  approximately  15 
percent  of  the  sea  lion  pups  were 
temporarily  abandoned  when  their 
mothers  fled  into  the  surf,  no  injuries  or 
mortalities  were  observed.  After  forming 
rafts  offshore,  most  animals  returned  to 
shore  within  2  hours  of  the  disturbance 
(Stewart  et  al..  1993).  However,  to 
ensure  that  no  harbor  seals  (or  other 
pinnipeds)  are  killed  or  seriously 
injured  by  launchings  of  LLVs, 
monitoring  of  the  impact  of  LLV 
launches  on  the  harbor  seal  haulouts  at 
Rocky  Point  or  in  the  absence  of  harbor 
seals  at  that  location,  at  another  South 
VAFB  location,  and  on  the  northern  part 
of  SMI  during  the  1-year  period  of 
authorization  will  be  required. 

3.  Demonstrate  that  only  small 
numbers  of  harbor  seals  or  other  marine 
mammals  would  be  taken.  Based  upon 
the  information  discussed  above,  NMFS 
believes  that  only  those  harbor  seals 
hauled  out  along  the  coast  of  VAFB  at 


the  time  of  either  of  the  two  planned 
launches  could  potentially  be  taken  by 
harassment.  As  the  population  at  this 
haulout  numbers  fewer  than  500 
animals  at  the  peak  haulout  time  of  the 
year  (Lockheed,  1995),  and  as  only  a 
portion  of  the  population  is  expected  to 
react  to  launch  noises,  NMFS  considers 
that  this  authorization  will  result  in  the 
taking  by  harassment  of  only  a  small 
number  of  harbor  seals  and  have  a 
negligible  impact  on  the  species. 

Therefore,  since  NMFS  is  assured  that 
the  taking  will  not  result  in  more  than 
the  harassment  (as  defined  by  the 
MMPA  Amendments  of  1994)  of  a  small 
number  of  harbor  seals,  would  have 
only  a  negligible  impact  on  the  species, 
and  would  result  in  the  least  practicable 
impact  on  the  stock,  NMFS  has 
determined  that  the  requirements  of 
section  101(a)(5)(D)  have  been  met  and 
the  authorization  can  be  issued. 

Dated:  July  19,  1995. 
Patricia  A.  Montanio. 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Sennce. 
[PR  Doc.  95-18311  Filed  7-25-95:  8:45  ami 
BILUNO  CODE  3S10-22-F 


P.D.071995A] 

New  England  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  will 
hold  a  pubhc  meeting  to  review  and 
approve  a  public  hearing  document  and 
a  Draft  Supplemental  Impact  Statement 
(DSEIS)  for  Amendment  #7  to  the 
Council's  multispecies  fishery 
management  plan. 
DATES:  The  meeting  will  be  held  on 
August  2, 1995,  at  9:00  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  bin.  Route  1,  (1  Newbury 
Street),  Peabody,  MA  01960;  telephone: 
(508) 535-4600. 

Council  address:  New  England 
Fishery  Management  Coimcil,  5 
Broadway,  Saugus,  MA  01906-1097. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  G.  Marshall,  Executive  Director, 
New  England  Fishery  Management 
Council;  telephone:  (617)  231-0422. 
SUPPLEMENTARY  INFORMATION:  The 
public  hearing  document  will  describe 
the  alternatives  currenUy  under  active 
consideration  by  the  Council  for 
eliminating  overfishing  and  rebuilding 
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stocks  of  cod,  haddock  and  yellowtail 
floundw.  It  will  also  indicate  tlie  likely 
impacts  of  the  various  alternatives  if 
they  were  approved  and  implemented 
by  Amendment  #7.  The  DSEIS  will 
evaluate  the  environmental  impacts  of 
the  proposed  alternatives  in  greater 
detail. 

Following  approval  by  the  Coimcil, 
the  public  hearing  docxunent  and  the 
DS^S  will  be  put  into  final  form  and 
distributed  for  comment  by  the  public  at 
a  series  of  hearings,  after  which  the 
Coimcil  will  select  an  alternative  and 
prepare  the  plan  amendment  and  the 
Final  Supplemental  Environmental 
Impact  Statement. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  vnth  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Douglas  G. 
Marshall  (see  ADDRESSES],  at  least  5  days 
prior  to  the  meeting  date. 

Dated:  jvly  20, 1095. 
Ridiard  W.  Surdi, 

Acting  Director,  Office  ofFisherieg 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc  95-18386  Filed  7-25-95:  8:45  am] 
muma  coot  M^»-aa-^ 


National  Telecommunications  and 
Infofmation  Administration 

Advlaory  Council  on  the  National 
Information  Infrastructure 

AGENCY:  National  Telecommunications 
and  Information  Administration  (NTIA), 
Commerce. 

ACDOH:  Notice  is  hereby  given  of  a 
meeting  of  the.  United  States  Advisory 
Coimcil  on  the  National  Information 
Infrastructiu^,  created  pursuant  to 
Executive  Order  12864,  as  amended. 

SUMMARY:  The  President  established  the 
Advisory  Coimcil  on  the  National 
Information  Infrastructure  (Nil)  to 
advise  the  Secretary  of  Conunerce  on 
matters  related  to  the  development  of 
the  Nn.  In  addition,  the  Council  shall 
advise  the  Secretary  on  a  national 
strategy  for  promoting  the  development 
of  the  Nn.  The  Nil  will  result  from  the 
integration  of  hardware,  software,  and 
skills  that  willmake  it  easy  and 
affordable  to  connect  people,  through 
the  use  of  communication  and 
information  technology,  with  each  other 
and  with  a  vast  array  of  services  and 
information  resoiuces.  Within  the 
Department  of  Commerce,  the  National 
Telecommunications  and  Information 
Administration  has  been  designated  to 


provide  secretariat  services  to  the 
Council 

DATES:  The  Nil  Advisory  Council 
meeting  will  be  held  on  Wednesday, 
August  9, 1995  from  9:00  a.m.  until  4:30 
p.m. 

ADDRESSES:  The  NU  Advisory  Council 
meeting  will  take  place  in  the 
University  of  Wa^iington,  School  of 
Public  Pobcy,  Perrington  Hall,  The 
Commons,  Room  308,  Seattle, 
Washington  98195. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Eliiabeth  Lyie  (or  Ms.  Tifiani  Burke, 
alternate).  Designated  Federal  Officer  for 
the  Advisory  Council  on  the  National 
Information  Infrastructure,  National 
Telecommunications  and  Information 
Administration  (NTIA);  U.S. 
Department  of  Commerce,  Room  4892; 
14th  Street  and  Constitution  Avenue, 
N.W.;  Washington,  D.C.  20230. 
Telephone:  202-482-1835;  Fax:  202- 
482-0979;  E-mail:  niidntia.doc.gov. 
AUTHORITY:  Executive  Order  12864, 
signed  by  President  Clinton  on 
September  15, 1993,  and  amended  on 
December  30, 1993  and  June  13, 1994. 

AGENDA: 

1.  Welcome  Opening  (Delano  Lewis,  Ed 
McCracken) 

2.  Universal  Access  and  Service 
Implementation — discussion 

3.  Security  Paper  Responses — 
discussion 

4.  Review  Document  Outlines 

5.  Public  Comment 

6.  Health  Care  Principles — discussion 

7.  KickStart  Review 

8.  Responses  to  Intellectual  Property 
White  Paper 

PUBUC  PARTiaPATION:  The  meeting  will 
be  open  to  the  public,  with,  limited 
seating  available  on  a  first-come,  first- 
served  basis.  Any  member  of  the  public 
requiring  special  services,  such  as  sign 
language  interpretation,  should  contact 
Tifiani  Burke  at  202-482-1835. 

Any  member  of  the  public  may 
submit  written  comments  concerning 
the  Council's  affairs  at  any  time  before 
or  after  the  meetings.  Comments  should 
be  submitted  throii^  electronic  mail  to 
niiQntia.doc.gov  or  to  the  Designated 
Federal  Officer  at  the  mailing  address 
listed  above. 

Within  thirty  (30)  days  following  the 
meeting,  copies  of  the  minutes  of  the 
Advisory  Council  meeting  may  be 
obtained  through  Bulletin  Board 
Services  at  202-501-1920,  202-482- 
1199,  over  the  Internet  at  iitf.doc.gov,  or 
from  the  U.S.  E)epartment  of  Commerce, 
National  Telecommunications  and 
Information  Administration,  Room 
4892. 14th  Street  and  Constitution 


Avenue,  N.W.;  Washington,  D.C.  20230, 
Telephone  202-482-1835. 
Larry  Irving, 

Assistant  Secretary  for  Communications  and 

Information. 

(FR  Doc.  95-18327  Filed  7-25-95;  8:45  am) 

MUMQ  OOOe  MKMS-P 


DEPARTMENT  OF  DEFENSE 

Dapartmant  of  the  Army 

Military  Traffic  Managamant  Command 
Rules  and  Accaaaoriai  Sarvlcaa 
Qoveming  tha  Movamant  of 
DafMrtmant  of  Dafanaa  Freight  Traffic 
by  Motor  or  Railroad  Carriara 

AGENCY:  Military  Traffic  Management 
Command,  DOD. 

ACTION:  Extension  of  request  for  carrier 
industry  conunents. 

SUMMARY:  This  notice  extends  the 
deadline  to  August  29, 1995  for  carriers 
to  submit  suggestions  to  Headquarters, 
MTMC,  Attn:  MTOP-^T-SR  for  needed 
changes  to  MTMC  Flight  Traffic  Rules 
Publication  (MFTRP)  No.  lA  for 
transport  of  military  freight  by  motor 
carriers  and  to  MFTRP  No.  10  railroads. 
Formerly  the  deadline  for  carriers  to 
submit  comments  was  July  27, 1995,  as 
published  on  June  21, 1995  (Federal 
Register,  Vol.  60,  No.  119,  page  nimiber 
32305). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Julian  Jolkovsky,  Military  Traffic 
Management  Command,  ATTN:  MTOP- 
T-SR,  5611  Columbia  Pike,  Falls 
Church,  VA  22041-5050;  or  telephone 
(703)  681-3440. 

SUPPLEMENTARY  INFORMATION:  After  the 
deadline  to  receive  carrier  comments, 
MTMC  will  prepare  an  initial  draft  of 
the  updated  MFTRP  No.  lA  and  MFTRP 
No.  10  and  furnish  copies  to  carriers 
approved  under  the  MTMC  Carrier 
Qualification  Program. 
Gregory  D.  Showalter, 
Army  Federal  Registo' Liaison  Officer. 
(FR  Doc.  95-18313  Filed  7-25-95;  8:45  am) 
BIUJNO  COOE  371(MW-M 


Department  of  the  Navy 

Chief  of  Naval  Operations  Executive 
Panel;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Conunittee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  will  meet  11 
August  1995  from  1330-1500.  The 
meeting  will  be  held  at  the  Pentagon, 


room  4E630.  This  session  will  be  closed 
to  the  public. 

The  purpose  of  this  meeting  is  to  brief 
the  Chief  of  Naval  Operations  on 
strategies  for  an  uncertain  future  to 
include  information  warfare,  reserve 
structure  and  mobilization,  and  the 
changing  strategic  environment.  These 
matters  constitute  classified  information 
that  is  specifically  authorized  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  and  are,  in 
fact,  properly  classified  pursuant  to 
such  Executive  order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  pubUc  interest  requires 
that  all  sessions  of  the  meeting  be  closed 
to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552b(c)(l)  of  tide  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact:  Timothy  J.  Galpin, 
Assistant  for  CNO  Executive  Panel 
Management,  4401  Ford  Avenue,  Suite 
601.  Alexandria,  Virginia  22302-0268, 
Phone:  (703)  681-6205.. 

Dated:  July  11, 1995 
L.  R.  McNees, 

LCDR,  JAGC,  USN.  Federal  Register  Liaison 
Officer. 

(FR  Doc.  95-18351  Filed  7-25-95;  8:45  am] 
BtLUNQ  COOe  381fr.fF-F 


Secretary  of  the  Navy's  Advisory 
Sut>commltt8e;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Secretary  of  the  Navy's 
Advisory  Subcommittee  on  Naval 
History,  a  Subcommittee  of  the 
Departinent  of  Defense  Historical 
Advisory  Committee,  will  meet  from 
0800-1600  on  September  21  and  0800- 
1600  on  September  22, 1995  in  Building 
1  of  the  Naval  Historical  Center, 
Washington  Navy  Yard,  Washington, 
DC.  The  meeting  will  be  open  to  the 
public. 

The  purpose  of  the  meeting  is  to 
review  naval  historical  activities  since 
the  last  meeting  of  the  Advisory 
Subcommittee  on  Naval  History  on  10 
and  11  March  1994,  and  to  make 
comments  and  reconunendations  on 
these  activities  to  the  Secretary  of  the 
Navy. 

For  further  information  concerning 
this  meeting,  write  to  the  Director  of 
Naval  History,  901  M  Street  SE,  Bldg.  57 
WNY,  Washington,  DC.  20374-5060,  or 
call  Dr.  William  S.  Dudley  at  (202)  433- 
2210. 


Dated:  July  11, 1995 
LJL  McNees, 

LCDR.  JAGC,  USN,  Federal  Register  Liaison 
C^cer. 
(FR  Doc.  95-18352  Filed  7-25-95;  8:45  am] 
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Notice  of  Avallabillty  of  Inventions  for 
Licensing 

The  inventions  listed  below  are 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  made 
available  for  licensing  by  the 
Department  of  die  Navy. 

Copies  of  patents  cited  are  available 
from  the  Commissioner  of  Patents  and 
Trademarks,  Washington,  DC  20231,  for 
$3.00  each.  Requests  for  copies  of 
patents  must  include  the  patent  number. 

For  further  information  contact:  Mr. 
RJ.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research  (Code  OOCC), 
ArUngton,  Virginia  22217-5660, 
telephone  (703)  696-4001. 

Dated:  July  10, 1995. 
L.R.  McNees, 

LCDR,  JAGC,  USN,  Federal  Register  Liaison 
Officer. 

Patent  5,293,261:  DEVICE  FOR  LOW 
ELECTRIC-FIELD  INDUCED 
SWITCHING  OF  LANGMUIR- 
BLODGETT  FERROELECTRIC 
UQUID  CRYSTAL  POLYMER  FILMS; 
filed  31  December  1992;  patented  8 
March  1994. 

Patent  5,299.171:  TORPEDO  DECOY 
SIGNAL  GENERATOR;  filed  20  July 
1970;  patented  29  March  1994. 

Patent  5,342,737;  HIGH  ASPECT  RATIO 
METAL  MICROSTRUCTURES  AND 
METHOD  FOR  PREPARING  THE 
SAME;  filed  27  April  1992;  patented 
30  August  1994. 

Patent  5,353.260:  NOISE  SIGNAL 
PROCESSOR;  filed  13  May  1982; 
patented  4  October  1994. 

Patent  5,374,567:  OPERATIONAL 
AMPLIFIER  USING  BIPOLAR 
JUNCTION  TRANSISTORS  IN 
SIUCON-ON-SAPPHIRE;  filed  20  May 
1993;  patented  20  December  1994. 

Patent  5,377,613:  SUBMERSIBLE 
BOAT;  filed  29  June  1993;  patented  3 
January  1995. 

Patent  5,378.413:  PROCESS  FOR 
PREPARING  MICROCAPSULES 
HAVING  GELATIN  WALLS 
CROSSLINKED  WITH  QUINONE; 
filed  21  January  1993;  patented  3 
January  1995.      

Patent  5,378,962:  METHOD  AND 
APPARATUS  FOR  A  HIGH 
RESOLUTION.  FLAT  PANEL 
CATHODOLUMINESCENT  DISPLAY 
DEVICE;  filed  29  May  1992;  patented 
3  January  1995.  ^ 


Patent  5,379,034:  APPARATUS  AND 
METHOD  OF  RADIO 
COMMUNICATION  FROM  A 
SUBMERGED  UNDERWATER 
VEHICLE;  filed  15  June  1993; 
patented  3  January  1995. 
Patent  5,379,043:  REPLY-FREQUENCY 
INTERFERENCE/JAMMING 
DETECTOR;  filed  26  September  1975; 
patented  3  January  1995. 

Patent  5,379,109:  METHOD  AND  ' 
APPARATUS  FOR  NON- 
DESTRUCnVELY  MEASURING 
LOCAL  RESISTIVITY  OF 
SEMICONDUCTORS;  filed  17  June 
1992;  patented  3  January  1995. 

Patent  5,379,270:  ACOUSTIC-OPTIC 
SOUND  VELOCITY  PROFILER;  filed 
25  March  1994;  patented  3  January 
1995. 

Patent  5,379,346:  CASCADED 
SYNCHRONIZED  CHAOTIC 
SYSTEMS;  filed  30  September  1993; 
patented  3  January  1995. 

Patent  5,379,711:  RETROFTTTABLE 
MONOLITHIC  BOX  BEAM 
COMPOSITE  HULL  SYSTEM;  filed  30 
September  1992;  patented  10  January 
1995.  

Patent  5,379.955:  INFEED  HOPPER 
WITH  PIVOTABLE  THROAT  FOR 
SHREDDER  OR  GRANULATOR;  filed 
24  September  1993;  patented  10 
January  1995. 

Patent  5.380,298:  MEDICAL  DEVICE 
WITH  INFECTION  PREVENTING 
FEATURE;  filed  7  April  1993; 
patented  10  January  1995. 

Patent  5,380,382:  METHOD  OF 
INSTALLING  A  METALUC 
THREADED  INSERT  IN  A 
COMPOSITE/RUBBER  PANEL;  filed 
22  February  1994;  patented  10 
January  1995. 

Patent  5.381.381:  FAR  FIELD 
ACOUSTIC  RADL\TION 
REDUCTION;  filed  30  September 
1993;  patented  10  January  1995. 

Patent  5.381.384:  VERTICAL  VELOCITY 
AMBIGUITY  RESOLUTION 
METHOD;  filed  9  May  1988;  patented 
10  January  1995. 

Patent  5.381,428:  TUNABLE 
YTTERBIUM-DOPED  SOLID  STATE 
LASER;  filed  30  July  1993;  patented 
10  January  1995. 

Patent  5,381.433: 1.94  jiM  LASER 
•  APPARATUS.  SYSTEM  AND 
METHOD  USING  A  THULIUM- 
DOPED  YTTRIUM-LTTHIUM- 
FLUORIDE  LASER  CRYSTAL 
PUMPED  WITH  A  DIODE  LASER; 
filed  28  January  1993;  patented  10 
January  1995. 

Patent  5.381.755:  METHOD  OF 
SYNTHESIZING  HIGH  QUALITY. 
DOPED  DL^MOND  AND  DIAMONDS 
AND  DEVICES  OBTAINED 
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■nffiREFROM;  filed  20  Augurt  1992; 
pctented  17  January  1995. 

Patent  5,382,185:  THIN-FILM  EDGE 
EMITTER  DEVICE  AND  METHOD  OF 
MANUFACTURING  THHIEFOR;  filed 
31  March  1993;  patented  17  January 
1995. 

Patent  5,382,957:  SYSTEM  AND 
METHOD;  filed  19  December  1989; 
patented  17  January  1995. 

Patent  5,383,366:  ULTRASONIC  TWO 
PROBE  SYSTEM  FOR  LOCATING 
AND  SIZING;  filed  26  October  1992; 
patented  24  January  1995. 

Patent  5,383.567:  PROTECTIVE  DEVICE 
FOR  CONTAINER;  filed  24  September 
1993;  patented  24  January  1995. 

Patent  5,384,751:  ATTACTPvlENT 
DEVICE  FOR  TETHERED 
TRANSDUCER;  filed  30  Tune  1994; 
patented  24  January  199j. 

Patent  5,385,109:  DISPENSER  FOR 
DEPLOYING  ELONGATED  FLEXIBLE 
ARTICLES;  filed  5  April  1993; 
patented  31  January  1995. 

Patent  5,385,618:  NON-MAGNETIC 
ALLOW;  filed  19  November  1993; 
patented  31  January  1995. 

Patent  5.385,633:  METHOD  FOR 
LASER- ASSISTED  SILICON 
ETCHING  USING  HALOCARBON 
AMBIENTS;  filed  29  March  1990; 
patented  31  January  1995. 

Patent  5,387,095:  APPARATUS  FOR 
INJECTION  MOLDING  HIGH- 
VISCOSITY  MATERL\LS;  filed  7 
April  1993;  patented  7  February  1995. 

Patent  5,387,864:  CHANNEL 
EQUAUZED  DC  SQUID  FLUX- 
LOCKED  LOOP;  filed  26  July  1993; 
patented  7  February  1995. 

Patent  5,388,021:  VOLTAGE  SURGE 
SUPPRESSION  POWER  CIRCUITS; 
filed  18  September  1992;  patented  7 
February  1995. 

Patent  5.388,112:  DIODE  PUMPED 
CONTINUOUSLY  TUNABLE,  2.3 
MICRON  CW  LASER;  filed  29  April 
1994;  patented  7  February  1995. 

Patent  5,389.411:  COMPOSITE 
STRUCTURE  FORMING  A  WEAR 
SURFACE;  filed  24  September  1993; 
patented  14  February  1995. 

Patent  5,389,441:  PHmALONTTRILE 
PREPOLYMER  AS  HIGH 
TEMPERATURE  SIZING  MATERL\L 
FOR  COMPOSITE  FIBERS;  filed  28 
June  1993;  patented  14  February  1995. 

Patent  5,389,746:  SUBMARINE  HULL 
STRUCTURES  PROVIDING 
ACOUSTICALLY  ISOLATED  HULL 
OPENINGS;  filed  30  June  1994; 
patented  14  February  1995. 

Patent  5,390.154:  COIffiRENT 
INTEGRATOR;  filed  14  July  1983; 
patented  14  February  1995. 

Patent  5.390.203:  METHOD  OF 
LOCKING  LASER  WAVELENGTH  TO 
AN  ATOMIC  TRANSITION;  filed  13 
June  1994;  patented  14  February  1995. 


Patent  5,390,548:  ELECTRODE  ARRAY 
ELECTROMAGNETIC 
VELOOMETER;  filed  18  March  1993; 
patented  21  FebnuCT  1995. 

Patent  5,390,581:  MARKER  BEACCM 
CASE;  filed  23  March  1994;  patented 
21  February  1995. 

Patent  5,390,619:  WATER  EXPANDED 
COMPRESSED  SPONGE  CABLE 
FAIRING;  filed  25  August  1993; 
patented  21  February  1995. 

Patent  5.391,914:  DL\MOND 
MULTILAYER  MULTICHIP  MODULE 
SUBSTRATE;  filed  16  March  1994; 
patented  21  February  1995. 

Patent  5,392,256:  MAGNSJO- 
ACOUSTIC  SIGNAL  CONDITIONER: 
filed  4  October  1993;  patented  21 
February  1995.  

Patent  5,392,258:  UNDERWATER 
ACOUSTIC  INTENSITY  PROBE;  filed 
12  October  1993;  patented  21 
February  1995. 

Patent  5.392,370:  MULTI-CHANNEL 
FIBER  OPTIC  ROTATABLE 
INTERCONNECTION  SYSTEM;  filed 
21  April  1994;  patented  21  February 
1995. 

Patent  5,392,881:  DEVICE  FOR 
DAMPENING  VIBRATORY  MOTION; 
filed  6  October  1993;  patented  28 
February  1995. 

Patent  5,393,016:  ENERGY 
ABSORPTION  DEVICE  FOR  SHOCK 
LOADING;  filed  30  June  1993; 
patented  28  February  1995. 

Patent  5.394,151:  APPARATUS  AND 
METHOD  FOR  PRODUCING  THREE- 
DIMENSIONAL  IMAGES;  filed  30 
September  1993;  patented  28 
PobniflTV  19Q5 

Patent  5.394.378:  HYDROPHONE 
TRANSDUCTION  MECHANISM;  filed 
21  June  1993;  patented  28  February 
1995. 

Patent  5,394,493:  FIBER-OPTIC 
BUNDLE  AND  COLLIMATOR 
ASSEMBLY;  filed  8  Augiist  1994; 
patented  28  February  1995. 

Patent  5.395.568:  FEEDBACK- 
CONTROLLED  OXYGEN 
REGULATION  SYSTEM  FOR 
BENTHIC  FLUX  CHAMBERS  AND 
METHOD  FOR  MAINTAINING  A 
CONSTANT  VOLUME  OF  OXYGEN 
THEREFOR;  filed  3  December  1993; 
patented  7  March  1995. 

Patent  5.396,166:  FIBER-OPTIC 
INTERFEROMETRIC  ELECTRIC 
FIELD  AND  VOLTAGE  SENSOR 
UTILIZING  AN  ELECTROSTRICTIVE 
TRANSDUCER;  filed  28  August  1992; 
patented  7  March  1995. 

Patent  5,396,811:  FLUID 
DYNAMOMETER  HAVING  FLUID 
CHARACTERISTIC  POWER 
ABSORPTION  ADJUSTMENT* 
CAPABILITY;  filed  29  March  1993; 
patented  14  March  1995. 


Patent  5.396,830:  ORTHOGONAL  LINE 
DEPLOYMENT  DEVICE;  filed  17  June 
1994;  patented  14  March  1995. 

Patent  5,396.855:  UNDERWATER 
VEHICLE  TAILCONE  ASSElyffiLY; 
filed  30  June  1994;  patouted  14  March 
1995. 

Patent  5.396.859:  SYSTEM  FOR 
EFFECTING  UNDERWATER 
COUPLING  OF  OPTICAL  FIBER 
CABLES  CHARACTERIZED  BY  A 
NOVEL  V-PROBE  CABLE  CAPTURE 
MECHANISM;  filed  13  September 
1993;  patented  14  March  1995. 

Patent  5,397,447:  ELECTRIFIED 
MICROHETEROGENEOUS 
CATALYSIS;  filed  24  November  1993; 
patented  14  March  1995. 

Patent  5,397,953:  STATOR  FOR  DISC 
TYPE  ELECTRIC  MOTOR;  filed  17 
November  1993;  patented  14  March 
1995. 

Patent  5.398.214:  PRESSURE 
RESPONSIVE  CLASP;  filed  2  March 
1981;  patented  14  March  1995. 

Patent  5,398,239:  CROSSPOINT 
ANALOG  DATA  SELECTOR;  filed  8 
December  1993;  patented  14  March 
1995. 

Patent  5,398.587:  GAS-PROPELLED 
LINE  DEPLOYMENT  SYSTEM;  filed 
23  March  1994;  patented  21  March 
1995. 

Patent  5,398,636:  SYSTEM  FOR 
EFFECTING  UNDERWATER 
COUPLING  OF  OPTICAL  FIBER 
CABLES  CHARACTERIZED  BY  A 
NOVEL  LATERAL  ARM  CABLE 
CAPTURE  MECHANISM;  filed  13 
September  1993;  patented  21  March 
1995. 

Patent  5,399,388:  METHOD  OF 
FORMING  THIN  FILMS  ON 
SUBSTRATES  AT  LOW 
TEMPERATURES;  filed  28  February 
1994;  patented  21  March  1995. 

Patent  5,399.444:  ENCAPSULATED 
DRY  ELECTROLYTE  COMPOSITION 
FOR  TIME  RELEASE  INTO  A 
SOLUTE;  filed  30  September  1993; 
patented  21  March  1995. 

Patent  5.400.296:  ACOUSTIC 
ATTENUATION  AND  VIBRATION 
DAMPING  MATERL\LS;  filed  25 
January  1994;  patented  21  March 
1995. 

Patent  5,4,00,422;  TECHNIQUE  TO 
PREPARE  HIGH-REFLECTANCE 
OPTICAL  FIBER  BRAGG  GRATINGS 
WITH  SINGLE  EXPOSURE  IN-LINE 
ON  FIBER  DRAW  TOWER;  filed  21 
January  1993;  patented  21  March 
1995. 

Patent  5.400.429:  METHOD  FOR 
MAKING  FIBER-OPTIC  BUNDLE 
COLLIMATOR  ASSEMBLY;  filed  8 
August  1994;  patented  21  March 
1995. 


Patent  5,402.131:  DETECTION  OF 
RADAR  TARGETS  USING  HIGHER- 
ORDER  STATISTICS;  filed  28 
September  1993;  patented  28  March 
1995. 

Patrait  5,402,317:  METHOD  AND 
MEANS  FOR  ISOLATING 
EQUIPMENT  FROM  SHOCK  LOADS; 
filed  29  December  1993;  patented  28 
March  1995. 

Patent  5,402,335:  TWO-STEP  METHOD 
CONSTRUCTING  LARGE- AREA 
FAOLrnES  AND  SMALL- AREA 
INTRAFAaUTIES  EQUIPMENTS 
OPTIMIZED  BY  USER  POPULATION 
DENSITY;  filed  24  September  1992; 
patented  28  March  1995. 

Patent  5.402,393:  NON-INVASIVE 
ACOUSTIC  VELOCIMETRIC 
APPARATUS  AND  METHOD;  filed  14 
March  1994;  patented  28  March  1995. 

|FR  Doc.  95-18350  Filed  7-25-95;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Informatiort 
Collection  Requests 

AQBICY:  Department  of  Education^ 
ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director.  Information 
Resoiut:es  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperworit 
Ruction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
25, 1995. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok:  D^k  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  SW.,  Room 
5624,  Regional  Office  Building  3, 
Washington.  EX:  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-9915. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.  Chapter  35)  requires  that 
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the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  eariy 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  piupose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  (^ligations.  The  Director  of  the 
Information  Resources  Group,  pubUshes 
this  notice  ctmtaining  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Frequency 
of  collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  'above. 

Dated:  )uly  20. 1995. 
Gloria  Parker, 

Director,  Information  Resources  Group. 

Office  of  Postsecondary  Education 

Type  of  Review:  Expedited. 

Title:  Higher  Education  Collaboration 
Between  the  United  States  and  the 
Program  Community  (A  Special  Focus 
Competition  of  the  Fund  for  the 
Improvement  of  Postsecondary 
Education) 

Frequency:  Annually. 

Affected  Public:  Not  for  profit 
institutions. 

Reporting  Burden: 
Responses:  300. 
Burden  Hours;  6000. 

Recordkeeping  Burden: 
Recordkeepers:  0. 
Burden  Hours:  0. . 

Abstract:  The  Higher  Education  r 
Collaboration  Between  the  United 
States  and  the  European  Community 
is  an  experimental  program  that  will 
support  new  types  of  cooperation  and 
exchai^e  between  institutions  of 
■  higher  education  in  the  U.S.  and 
counterparts  in  the  member  states  of 
the  European  Community  through 
awarding  of  grants. 
Additional  Information:  Clearance  for 

this  information  collection  is  requested 

by  August  14. 1995.  An  expedited 

review  is  requested  to  allow  enough 

time  to  make  grant  awards  for  this  year. 

[PR  Doc.  95-18305  Filed  7-25-95;  8:45  am] 
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Notice  of  Proposed  information  '^ 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resources  Group,  invites  comments  on 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATE&:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  August  18, 1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Etesk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget.  725  17th 
Street  NW..  Room  3208,  New  Executive 
Office  Building,  Washington.  D.C. 
20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill,  Department  of  Education,  600 
Independence  Avenue,  SW..  Room 
5624.  Regional  Office  Building  3, 
Washington,  D.C.  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill,  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Information  Resources 
Group,  publishes  this  notice  with  the 
attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  OMB.  This  notice, 
contains  the  following  information:  (1) 
Type  of  review  requested,  e.g.. 
expedited;  (2)  Title;  (3)  Abstract;  (4) 
Additional  Iiiformation;  (5)  Frequency 
of  collection;  (6)  Affected  pubUc;  and  (7) 
Reporting  and/or  Recordkeeping 
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burden.  Because  an  expedited  review 
has  been  requested,  a  description  of  the 
information  to  be  collected  is  also 
included  as  an  attachment  to  this  notice. 

Dated:  July  20, 1995. 
Gloria  Ptrlwr, 

Director,  Information  Resources  Group. 

OCBce  of  Postsacondary  Edacation 

Type  of  Review.  Expedited. 
Title:  Application  for  the  Training 

Program  for  Federal  TRIO  Programs. 
Frequency.  Bienniallyr 
Affected  Public  Not  for  profit 

institutions. 
Reporting  Burden: 
Responses:  60. 
Burden  Hours:  2,040. 
Recordkeeping  Burden: 
Recordkeepers:  0. 
Burden  Hours:  0. 
Abstract:  The  Training  Program  will 
provide  training  to  staff  and 
leadership  personnel  employed  or 
preparing  for  employment  in  projects 
designed  to  identify  Individuals  from 
disadvantaged  backgrounds,  prepare 
them  for  a  program  of  postsacondary 
education  and  provide  special 
services  for  such  students  pursuing 
programs  in  postsecondary  education. 
The  Department  will  use  the 
information  to  make  grant  awards, 
Additional  hiformation:  Clearance  for 
this  information  collection  is  requested 
by  August  18, 1995.  An  expedited 
review  is  requested  to  meet  the  schedule 
for  Fiscal  Year  1996  funding.  To  obtain 
a  copy  of  this  application  for  your 
review  and  comment,  please  call  (202) 
70»-4804. 
IFR  Doc.  95-18306  Filed  7-25-95;  8:45  am) 
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Notice  of  Proposed  Inf  onnatkm 
Collection  Requosts 

AQENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  in£(»mation 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resoiuces  Group,  invites  comments  on 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 

DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act. 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (0MB)  has 
been  requested  by  July  31. 1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok,  Desk  Officer, 


Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington,  D.C. 
20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill,  Department  of  Education,  600 
Independence  Avenue,  SW.,  Room 
5624,  Regional  Office  Bwlding  3. 
Washington,  DC.  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill.  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-800-«77-8339 
between  8  a.m.  to  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  pub^^c  considtation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Enrector,  Information  Resoiux:es 
Group,  publishes  this  notice  with  the 
attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  OMB.  This  notice 
contains  the  following  information:  (1) 
Type  of  review  requested,  e.g.. 
expedited;  (2)  Title;  (3)  Abstract;  (4) 
Additional  Information;  (5)  Frequency 
of  collection;  (6)  Affected  public;  and  (7) 
Reporting  and/or  Recordkeeping 
burden.  Because  an  expedited  review 
has  been  requested,  a  description  of  the 
information  to  be  collected  is  also 
included  as  an  attachment  to  this  notice. 

Dated:  )uly  20. 1995. 
Gloria  Parker. 
Director,  Information  Resources  Group. 

Office  of  Postsecondary  Education 

T^pe  of  Review:  Expedited. 

Title:  Notice  Inviting  Applications  for 

Participation  in  the  Quality  Assurance 

Program. 
Frequency:  One  Time. 
Affected  Public:  Business  or  other  for- 
profit;  and  Not  for  profit  institutions. 
Reporting  Burden: 

Responses:  400. 

Burden  Hours:  400. 
Recordkeeping  Burden:  "^ 

Recordkeepers:  0. 

Burden  Hours:  0. 
Abstract:  A  Notice  Inviting  Applications 

for  Participation  in  the  Quality 


Assurance  (QA)  Program  will  be 
published  in  the  Federal  Register  for 
institutions  to  fireely  apply.  In  a  letter 
of  application  to  the  Diepartment, 
Financial  Aid  Administrators  wiU  be 
requested  to  describe  their 
commitment  to  quality  assurance  and 
error  reduction  in  processing  and 
awarding  student  aid  dollars.  The 
information  being  collected  will 
determine  that  an  institution  has  basic 
procedures  in  place  to  control  for  and 
correct  weaknesses  in  its  financial  aid 
operations,  and  the  institution's  intent 
and  capacity  to  support  and  conduct 
program  activities. 

Additional  Information:  Qearance  for 
this  information  collection  is  requested 
by  July  31. 1995.  An  expedited  review 
is  requested  to  allow  enough  time  to 
recruit  institutions  to  participate  in  the 
Quality  Assurance  Program  by  late 
summer/early  fall  of  1995.  Institution 
will  need  this  time  to  determine 
whether  to  apply. 
[PR  Doc.  95-18307  Filed  7-25-95;  8:45  am) 
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Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 

ACTION:  Notice  of  Proposed  Information 

Collection  Requests. 

»  '  « 

SUMMARY:  The  Director,  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperworic 
Reduction  Act  of  1980. 

-DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
25, 1995. 

ADDRESSES:  Written  comments  shoidd 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok,  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget,  725  1 7th 
Street.  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  coUection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  SW..  Room 
5624.  Regional  Office  Building  3, 
Washington.  DC  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 


SUPPLeNENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportxmity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  information 
collection,  violate  State  or  Federal  law. 
or  substantially  interfere  with  any 
agency's  ability  to  perform  its  statutory 
obligations.  The  Director  of  the 
Information  Resources  Group,  publishes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g..  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Frequency 
of  collection;  (4)  llie  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  July  21, 1995. 
Gloria  Parker, 

Director,  Information  Resources  Group. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Reinstatement.- 

Tiue;  Annual  Vocation  RehabiUtation 
Prog^^am/Cost  Report. 

Frequency:  Annually. 

Affected  Public:  State,  Local  or  Tribal 
Governments. 

Reporting  Burden: 
Responses:  94. 
Burden  Hours:  395. 

Recordkeeping  Burden:. 
Recordkeepers:  0. 
Burden  Hours:  0. 

Abstract:  State  vocational  rehabilitation 
agencies  provide  data  from  the 
Department  on  the  Annual  Vocational 
Rehabilitation  Program/Cost  Report. 
The  Department  uses  this  information 
to  management  and  administer  the 
Basic  Support  Program  and  Title  VI. 

[PR  Doc.  95-18394  Filed  7-25-95;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Agency  Information  Collection 
Extensions 

AGENCY:  Department  of  Energy. 
ACTION:  Notice. 


summary:  The  Department  of  Energy 
(DOE)  has  submitted  five  informaticm 
collection  packages  to  the  Office  of 
Management  and  Budget  (OMB)  for 
renewal  imder  the  Paperworic  Reduction 
Act  of  1980. 

The  packages  cover  management  and 
procurement  collections  of  information 
bom  management  and  operating 
contractors  of  DOE's  Government- 
owned/  contractor-operated  facilities 
and  offsite  contractors.  The  information 
is  used  by  Departmental  management  to 
exercise  management  oversight  as  to  the 
implementation  of  applicable  statutory 
and  contractual  requirements  and 
obligations. 

DATES  AND  ADDRESSES:  Comments 
regarding  the  information  coUection 
packages  should  be  submitted  to  the 
OMB  Desk  Officer  at  the  following 
address  no  later  than  August  25, 1995. 
DOE  Desk  Officer.  Office  of 
Management  and  Budget  (OIRA),  Room 
3001,  New  Executive  Office  Building, 
Washington,  DC  20503,  (202)  395-3084. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  OMB  Desk  Officer  of  your 
intention  to  do  so  as  soon  as  possible. 
The  Desk  Officer  may  be  telephoned  at 
(202)  395-3084.  (Also,  please  notify  the 
DOE  contact  listed  in  this  notice.) 
FOR  FURTHER  INFORMATION  AND  COPIES  OF 
RELEVANT  MATERIALS  CONTACT:  Mary 
Ann  Wallace,  Records  Management 
Team  (HR-424),  Department  of  Energy, 
Washington.  DC  20585,  (301)  903-4353. 
SUPPLEMENTARY  INFORMATION:  Each 
package  listing  contains  the  following 
information:  (1)  Title- of  the  information 
collection  package;  (2)  current  OMB 
control  number;  (3)  type  of  respondents; 
(4)  estimated  number  of  responses;  (5) 
estimated  total  biuden  hours,  including 
recordkeeping  hours,  required  to 
provide  the  information;  (6)  purpose; 
and  (7)  niunber  of  collections. 
Package  Title:  Information  Management 
Current  OMB  No.:  1910-0100 
Type  of  Respondents:  DOE  management 
and  operating  contractors  and  offsite 
contractors. 
Estimated  Number  of  Responses:  25,389 
Estimated  Total  Burden  Hours:  176,027 
Purpose:  This  information  is  reqiuredby 
die  Department  to  ensure  that 
information  management 
requirements  and  resources  are 
managed  efficientiy  and  effectively 
and  to  exercise  management  oversight 
of  DOE  contractors,  llie  i>ackage 
contains  29  information  and/or 
recordkeeping  requirements. 
Package  Title:  Industrial  Relations 
Current  OMB  No.:  1910-0600 


Type  of  Respondents:  DOE  management 
and  operating  contractors  and  o&ite 
contractors. 

Estimated  Number  of  Responses:  1 .452 

Estimated  Total  Burden  Hours:  30.149 

Purpose:  This  information  is  required  by 
the  Department  to  ensure  that 
industrial  relations  resources  and 
requirements  are  managed  efficientiy 
and  effectively  and  to  exercise 
management  oversight  of  DOE 
contractors.  The  package  contains  27 
information  and/or  recordkeeping 
requirements. 

Package  Title:  Legal 

Current  OMB  No.:  1910-0800 

Type  of  Respondents:  DOE  management 
and  operating  contractors,  and  o^te 
contractors. 

Estimated  Number  of  Responses:  3,109 

Estimated  Total  Burden  Hours:  23,469 

Purpose:  This  information  is  required  by 
the  Department  to  ensure  that  legal 
resources  and  requirements  are 
managed  efficientiy  and  effectively 
and  to  exercise  management  oversight 
of  DOE  contractors.  "Hie  package 
contains  8  information  and/or 
recordkeeping  requirements. 

Package  Title:  Public  Affairs 

Current  OMB  No.:  1910-1500 

Type  of  Respondents:  DOE  management 
and  operating  contractors  and  offsite 
contractors. 

Estimated  Number  of  Responses:  241 

Estimated  Total  Burden  Hours:  3,694 

Purpose:  This  information  is  required  by 
the  Department  to  ensure  that  public 
affairs  resources  and  requirements  are 
managed  efficientiy  and  effectively 
and  to  exercise  management  overeight 
of  DOE  contractors.  "The  package 
contains  8  information  and/or 
recordkeeping  requirements. 

Package  Title:  Procurement 

Current  OMB  No.:  1910-4100 

Type  of  Respondents:  DOE  management 
and  operating  contractors,  and  ofkite 
contractors. 

Estimated  Number  of  Responses:  6,131 

Estimated  Total  Burden  Hours: 
1,248,436 

Purpose:  This  information  is  required  by 
the  Department  to  ensure  that 
prociu«ment  resources  and 
requirements  are  managed  efficientiy 
and  effectively  and  to  exercise 
management  oversight  of  DOE 
contractors.  The  package  contains  30 
information  and/or  recordkeeping 
requirements. 

Issued  in  Washington,  DC.  on  July  13. 
1995. 
Gerald  F.  Chappell. 

Director,  Program  Management  Group,  Office 
of  Information  Management. 

[FR  Doc.  95-18392  Filed  7-25-95;  8:45  am) 
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Office  of  Fossil  Energy 
[FE  Dodwt  Na  ftS-etMIQ] 

Texas-Ohio  Gas,  inc.;  Order  Qtanting 
Blani(0t  Auttiorization  to  Import  and 
Export  Natural  Qas  From  and  to 
Canada 

agency:  OfBce  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Texas-Ohio  Gas,  Inc.  authorization  to 
import  and  export  up  to  a  combined 
lotal  of  100  Bcf  of  nattlral  gas  from  and 
to  Canada  over  a  two-year  term 
beginning  on  the  date  of  the  first  import 
or  export. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  on  July  11, 
1995. 

Clifibrd  P.  Tomaszewski. 
Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
(PR  Doc.  95-18238  Filed  7-25-95;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

[Docfcat  No.  RP95-319-001] 

Iroquois  Qas  Transmission  System, 
LP.;  Notice  of  Proposed  Ciianges  in 
FERC  Gas  Tariff 

)uly  20,  1995. 

Take  notice  that  on  July  17. 1995. 
Iroquois  Gas  Transmission  System.  L.P. 
(Iroquois)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volxmie  No.  1,  the  following  revised 
tariff  sheets: 

First  Revised  Sheet  No.  92 
Third  Revised  Sheet  No.  93 
First  Revised  Sheet  No.  93A 

The  proposed  effective  date  of  the 
above  tariff  sheets  is  June  1, 1995. 
Iroquois  states  that  this  filing  is  made  in 
compliance  with  the  Commission's  Jime 
30, 1995  Order  in  the  above-referenced 
docket  requiring  Iroquois  to  revise 
Section  28.5(a]  of  the  General  Terms 
and  Conditions  of  its  Tariff  to  clarify  the 
exceptions  to  the  notice,  bidding,  and 
allocation  requirements  of  its  capacity 
release  provisions.  In  addition,  Iroquois 
states  that  it  has  modified  Section  28.2 


of  the  General  Terms  and  Condidons  to 
add  a  new  defined  term  required  by  the 
modifications  to  Section  28.5(a). 
Iroquois  states  that  copies  of  this  filing 
wert  served  upon  all  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N.E.. 
Washington,  D.C.  20426,  in  accordance 
writh  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  July  27. 1995.  Protests  vdll  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
Secretary. 
[PR  Doc  95-18293  Filed  7-25-95;  8:45  amj 
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[Dodnt  No.  RP95-390-000] 

Kocit  Gateway  Pipeline  Company; 
Notice  of  Proposed  Ciianges  in  FERC 
Gas  Tariff 

July  20, 1995. 

Take  notice  that  on  July  17, 1995. 
Koch  Gateway  Pipeline  Company 
(KGPC)  tendered  for  to  become  part  of 
its  FERC  Gas  Tariff  Fifth  Revised 
VoliuneNo.  1.  the  followring  tariff 
sheets: 

Second  Revised  Sheet  No.  3603 

KGPC  states  that  the  above  referenced 
tariff  sheets  reflect  KGPC's  compliance 
with  the  Commission's  Final  Rule 
(Order  No.  577-A)  issued  May  31, 1995 
at  Docket  No.  RM95-5-O01.  KGPC  states 
that  these  tariff  sheets  reflect 
modifications  to  KGPC's  capacity 
release  provisions  to  reflect  the 
Commission's  revision  of  Section 
284.243(h)  of  its  Regulations. 

KGPC.  pursuant  to  Section  154.51  of 
the  Commission's  Regulations, 
respectfully  requests  waiver  of  the 
notice  requirement  of  Section  154.22  of 
said  Regulations  to  permit  the  tendered 
tariff  sheets  to  become  effective  July  17, 
1995  as  submitted. 

KGPC  also  states  that  the  revised  tariff 
sheets  are  being  served  upon  all  its 
customers.  State  Commissions,  and 
other  Interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 


North  Capitol  Street.  NE.",  Washington. 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Conunission's  regulations.  All  such 
motions  or  protests  should  be  filed  on 
or  before  July  27, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  Motion  to  Intervene,  dopies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  Qtafadl, 
Secretary. 
[PR  Doc.  95-18294  Filed  7-25-95;  8:45  am) 
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[Doclwt  No.  RP95-389-000] 

Mot)ile  Bay  Pipeline  Company*  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

)uly  20, 1995. 

Take  notice  that  on  July  17, 1995, 
Mobile  Bay  Pipeline  Company  (MBPC) 
tendered  for  to  become  part  of  its  FERC 
Gas  Tariff  Second  Revised  Volume  No. 
1.  the  following  tariff  sheets,  with  the 
proposed  effective  date  of  July  17. 1995: 

First  Revised  Sheet  No.  83 
First-Revised  Sheet  No.  238 
First  Revised  Sheet  No.  239 

MBPC  states  that  the  above  referenced 
tariff  sheets  reflect  MBPC's  compliance 
with  the  Commission's  Final  Rule 
(Orders  No.  577  and  577-A)  issued 
March  29. 1995  at  Docket  No.  RM95-5- 
000  and  May  31,  1995  at  Docket  No. 
RM95-5-001,  respectively.  MBPC  stat6s 
that  these  tariff  sheets  reflect 
modifications  to  MBPC's  capacity 
release  provisions  to  reflect  the 
Commission's  revision  of  Section 
284.243(h)  of  its  Regulations. 

MBPC,  pursuant  to  Section  154.51  of 
the  Commission's  Regulations, 
respectfully  requests  waiver  of  the 
notice  requirement  of  Section  154.22  of 
said  Regulations  to  permit  the  tendered 
tariff  sheets  to  become  effective  July  17, 
1995  as  submitted. 

MBPC  also  states  that  the  revised 
tariff  sheets  are  being  served  upon  all  its 
customers.  State  Commissions,  and 
other  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  regulations.  All  such 
motions  or  protests  should  be  filed  on 


or  before  July  27. 1995.  Protests  will  be 

considered  t^  the  Commission  in 

determining  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Any  person  wishing  to  become  a  party 

must  file  a  Motion  to  Intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

LoisD-CaahaO, 

Secntazy. 

[FR  Doc.  95-18295  Filed  7-25-95;  8:45  am] 

■UMO  OOOE  l717-ei-M 

[DodcslNa  RP95-63-O0q 

NorAm  Gas  Transmission  Company; 
Notice  of  niing 

July  20. 1995. 

Take  notice  that  on  July  18. 1995. 
NorAm  Gas  Transmission  Company 
(NGT)  moved  to  place  into  effect  the 
rates  and  tariff  sheets  in  NGT's 
November  23, 1994  filing  in  this 
proceeding. 

NGT  states  that  ifs  motion  rate  filing 
complies  with  the  Commission's 
December  23, 1994  suspension  order, 
and  Jime  28, 1995  order  terminating  the 
referenced  docket.  NGT's  motion  rate 
filing  would  be  come  effective  on 
August  1, 1995. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Commission.  825  North 
Capitol  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  shoidd  be  filed  on  or  before  July 
27, 1995.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  0.  CasheU, 
Secretary. 

[FR  Doc.  95-18296  Filed  7-25-95;  8:45  am) 
MUMO  OOOE  tTir-OI-M 

[Doclcet  No.  RP94-145-003] 

Pacific  Gas  Transmission  Company; 
Notice  of  Rling  of  Operational  Report 
Regarding  Hub  Service 

July  20, 1995. 

Take  notice  that  on  May  15, 1995, 
Pacific  Gas  Transmission  Company 
(PGT)  filed  an  operational  report  of  hub 
service  activities  in  Docket  No.  RP94- 
145-003.  The  fiUng  was  made  to  comply 
with  the  Federal  Energy  Regulatory 


Commission's  (Commission)  Qcder  of 
August  3. 1994. 

PGT  states  that  the  Operational  report 
provides  a  detailed  operational 
accounting  of  all  changes  to  PGTs  line 
pack  for  the  12  month  period  ending 
March  31, 1995.  Including  all  additions 
and  deletions,  a  breakdown  for  each 
month  of  the  approximate  ownership  of 
the  line  pack  between  PGT  and  others, 
and  sets  forth  the  percentage  of 
ownership  for  each.  In  addition,  the 
report  provides  a  valuation  of  the  line 

Eack  in  PGT's  system  for  each  month, 
roken  down  between  gas  owned  by 
PGT  and  gas  owned  by  others. 

PGT  states  that  copies  of  PGT's  filing 
have  been  served  upon  all  parties  to  tlds 
proceeding  as  well  as  PGT's 
jurisdictional  customers  and  interested 
state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capital  Street,  N.E., 
Washington.  DC  20426.  in  accordance 
with  Ride  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
Section  385.211).  All  such  protests 
should  be  filed  on  or  before  JtUy  27. 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CasheU. 
Secretary. 

(FR  Doc.  95-18297  Filed  7-25-95;  8:45  am] 
BM.UNO  cooe  anr-oi-M 


[Doclwt  No.  RP95-S5-002] 

Paiute  Pipeline  Company;  Notice  of 
Compliance  Filing 

July  20,  1995. 

Take  notice  that  on  July  18, 1995, 
Paiute  Pipeline  Company  (Paiute) 
tendered  for  filing  to  be  part  of  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1-A,  the  following  tariff  sheets: 

Substitute  First  Revised  Sheet  No.  63 
Substitute  Original  Sheet  No.  65A 

Paiute  indicates  that  the  purpose  of  its 
filing  is  to  comply  with  the 
Commission's  order  issued  Jtme  1, 1995 
in  Docket  Nos.  RP95-55-O01  and  RP95- 
269-000.  by  which  the  Commission 
approved  an  offer  of  settlement  filed  by 
Paiute.  Paiute  requests  that  the 
proposed  tariff  sheets  be  permitted  to 
become  effective  Jtme  1, 1995. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E., 


Washington.  D.C  20426.  in  accordance 
Mdth  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  July  27. 1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheD. 
Secretary. 

(FR  Doc  95-^8298  Filed  7-2S-^;  8:45  am] 
BHJJNO  COOE  anT-oi-M 

[DockM  No.  RP9S-38»-«01] 

Panhandle  Eastern  Pipe  Une 
Company;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

July  20, 1995. 

"Take  notice  that  on  July  18,  1995, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1.  the  following 
tariff  sheets,  with  a  proposed  effective 
date  of  August  7, 1995: 

Second  Revised  Sheet  No.  222 
Second  Revised  Sheet  Na  235 
Second  Revised  Sheet  No.  241 

Panhandle  states  that  the  purpose  of 
this  filing  is  to  fully  conform  the 
General  "Terms  and  Conditions  to  the 
changes  proposed  by  Panhandle  in  its 
July  7, 1995  filing.  These  sheets  were 
inadvertently  omitted  from  the  Jidy  7. 
1995  filing.  In  that  filing.  Section  6.1  is 
being  revised  to  delete  the  references  to 
Section  6.12,  which  was  deleted  from 
the  General  Terms  and  Conditions. 
Section  6.7.  Section  7.2(b)(iii)  and 
Section  8.7  of  the  General  Terms  and 
Conditions  should  also  be  revised  to 
make  similar  conforming  changes 
regarding  requests  for  transportation 
and  storage  service. 

Panhandle  states  that  copies  of  this 
filing  have  been  served  on  all  customers 
subject  to  the  tariff  sheets  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  vnth  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E.. 
Washington,  D.C.  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  must  be  filed  on  or 
before  July  27, 1995.  Protests  virill  be 
considered  by  the  Commission  in 
determining  the  appropriation  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  vnth  the 
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Commission  and  are  available  for  puUic 

inspection  in  the  Public  Reference 

Room. 

LoisaCaalidl. 

Secretajy. 

[FR  Doc  95-18299  Filed  7-25-95;  B:45  am] 

■UMQ  COOK  •nr-at-M 


[Dockat  No.  ER94-1S03-002,  et  aL] 

National  Power  Exchange  Corporation, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

July  18. 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  National  Power  Exchange 
Corporation 

IDocket  No.  ER94-1593-0021 

Take  notice  that  on  Jime  5, 1995, 
National  Power  Exchange  Corporation 
tendered  for  filing  certain  information 
as  required  by  the  Commission's  letter 
order  dated  October  7, 1994.  Copies  of 
the  informational  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 

2.  Midamerican  Energy  Company 

IDocket  No.  ER95-18ft-0011 

Take  notice  that  on  Jime  30, 1995  and 
Jidy  11, 1995,  Kfidamerican  Energy 
Company  tendered  for  filing  revised 
tariff  sheets  in  the  above-referenced 
docket. 

Comment  date:  July  31, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Industrial  Gas  &  Electric  Services 
Company 

(Docket  No.  ER95-2S7-0O2] 

Take  notice  that  on  June  26. 1995, 
Industrial  Gas  &  Electric  Services 
Company  tendered  for  filing  certain 
information  as  required  by  the 
Commission's  letter  order  dated 
February  1, 1995.  Copies  of  the 
informational  filing  are  on  file  wdth  the 
Commission  and  are  available  for  public 
inspection. 

4.  Kaztex  Energy  Services,  Inc. 

(Docket  No.  ER95-295-003J 

Take  notice  that  on  July  11,  1995, 
Kaztex  Energy  Services,  inc.  tendered 
for  filing  certain  information  as  required 
by  the  Commission's  letter  order  dated 
February  24,  1995.  Copies  of  the 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 


5.  Toledo  Ediaon  Conqiany 

(Docket  Na  ER95-49S-O0OI 

Take  notice  that  on  July  3, 1995.  the 
Toledo  Edison  Company  (Toledo), 
amended  its  filing  in  the  above- 
referenced  docket  to  modify  the  method 
by  which  Toledo  will  determine  the  cost 
of  emission  allowances  in  the 
coordinated  sales  of  agreements 
between  Toledo  and  Ohio  Power 
Company,  American  Municipal  Power- 
Ohio,  the  parties  to  the  Operating 
Agreement  with  the  Michigan 
Companies  (namely,  Consumers  Power 
Company  and  Detroit  Edison  Company), 
Ohio  Valley  Electric  Corporation,  and 
the  parties  to  the  CAPCO  Basic 
Operating  Agreement  (namely, 
IDuquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company  and  the  Cleveland  Electric 
Illuminating  Company). 

A  copy  oi  the  filing  was  served  upon 
the  parties  affected  by  the  amendment 
and  the  Ohio  Public  Utilities 
Commission. 

Comment  date:  August  1, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER95-1 2  83-000) 

Take  notice  that  on  Jime  28, 1995, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  Supplement  to  its  Rate 
Schedule,  Con  Edison  Rate  Schedule 
FERC  No.  127,  a  facilities  agreement 
with  the  New  York  Power  Authority 
*(NYPA).  The  Supplement  provides  for  a 
decrease  in  the  monthly  carrying 
charges.  Con  Edison  has  requested  that 
this  decrease  take  effect  as  of  July  1, 
1995. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
NYPA. 

Comment  date:  August  1, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER95-128&-0001 

Take  notice  that  on  June  29, 1995, 
PubUc  Service  Electric  and  Gas 
Company  (PSE&G)  tendered  for  filing  an 
initial  rate  schedule  to  provide 
transmission  service  to  Jersey  Central 
Power  and  Light  (Purchaser).  The  Rate 
Schedule  provides  for  a  monthly 
transmission,  energy  losses  and 
administrative  charge  for  delivery  by 
PSE&G  of  the  Sussex  Rural  Electric 
Cooperative  Association's  and  the 
Boroughs  of  Butler,  Lavallette,  Madison, 
Pemberton  and  Seaside  Heights' 


(recipient  Entities)  share  of  the  state 
hydroelectridty  firom  the  New  York/ 
New  Jersey  boarder  to  Purchaser.  PSE&G 
requests  that  the  filing  be  permitted  to 
become  effective  on  July  1. 1995. 

Comment  date:  August  1, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER95-1 287-000) 

Take  notice  that  on  June  29, 1995. 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  tendered  for  filing  an 
initial  rate  schedule  to  provide 
transmission  and  subtransmission 
service  to  the  Borough  of  Milltown 
(Purchaser).  The  Rate  Schedule  provides 
for  a  monthly  transmission, 
subtransmission.  energy  losses  and 
administrative  charge  for  delivery  by 
PSE&G  of  the  Purchase's  share  of  the 
State  of  New  Jersey's  allocation  of  New 
york  Power  Authority  neighboring  state 
hydroelectricity  fi-om  the  New  York/ 
New  Jersey  boarder  to  Purchaser.  PSE&G 
requests  that  the  filing  be  permitted  to 
become  effective  on  July  1, 1995. 

Comment  date:  July  31, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Hinson  Power  Company 

(Docket  No.  ER95-1 3 14-000) 

Take  notice  that  on  Jime  30, 1995,    - 
Hinson  Power  Company  (Hinson) 
tendered  for  filing  FERC  Electric  Service 
Rate  Schedule  No.  1,  together  with  a 
petition  for  waivers  and  blanket 
approvals  of  various  Commission 
Regulations  necessary  for  such  Rate 
Schedule  to  become  effective  60  days 
after  Jime  30, 1995. 

Hinson  states  that  it  intends  to  engage 
in  electric  power  and  energy 
transactions  as  a  marketer,  and  that  it 
proposes  to  make  sales  under  rates, 
terms  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party. 
Hinson  further  states  that  it  is  not  in  the 
business  of  generating,  transmitting,  or 
distributing  electric  power. 

Comment  date:  jxuy  31, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 


comment  date.  Protests  will  be 

considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

LoisD.CaalMU, 

Secretary. 

(FR  Doc.  95-18328  FUed  7-25-95;  8:45  am) 

BHJJNe  coot  fMT-ei-P 


[D^DCkat  No.  ER96-135-001,  et  at.] 

Allegheny  Power  Service  Corporation, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

July  19, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (the  APS  Companies) 

(Docket  No.  ER95-135-001] 

Take  notice  that  on  June  30, 1995, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  ("the  APS  Companies")  filed 
amendments  to  comply  with  a 
Commission  Order  on  filing^ rates  for 
emission  allowances.  Allegheny  Power 
Service  Corporation  requests  waiver  of 
notice  requirements  and  asks  the 
Commission  to  honor  the  proposed 
January  1, 1995  efiiective  date  specified 
in  Docket  No.  ER95-135-O00. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  August  2, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Kentucky  Utilities  Company 

[Docket  No.  ER95-529-000] 

Take  notice  that  on  July  11, 1995, 
Kentucky  Utilities  Company  (KU), 
tendered  for  filing  an  amendment  to  its 
filing  in  the  above-referenced  docket 
regarding  the  inclusion  of  the  cost  of 
emission  allowances  associated  with 
coordination  sets. 


Comment  date:  August  2, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  I^M  Interconnection  Associati<« 

(Docket  Nos,  ER95-564-000  ER95-565-000 
ER95-566-000  ER95-567-000  and  ER95- 
56»-000] 

Take  notice  that  on  June  27, 1995,  the 
Pennsylvania-New  Jersey-Maryland 
(PJM)  Interconnection  Association  filed, 
on  behalf  of  the  signatories  to  PJM 
Interconnection  Agreement,  amended 
versions  of  Exhibit  A  in  each  of  the 
subject  dockets  to  explain  the  treatment 
of  the  costs  of  emission  allowances  in 
energy  sales. 

Comment  date:  August  2, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ER95-57&-001] 

Take  notice  that  Wisconsin  Public 
Service  Corporation  (WPSC).  of  Green 
Bay.  Wisconsin  on  June  30,  1995, 
tendered  for  filing  revisions  to  its  SOj 
emission  allowance  procedures  in 
compliance  with  the  Commission's  June 
2, 1995  order  accepting  WPSC's 
February  8, 1995  emissions  allowance 
filing.  WPSC  asks  that  its  emission 
allowance  rate  become  effective  on  July 
1, 1995  rather  than  January  1, 1995  as 
specified  in  the  Commission's  June  2, 
1995  order. 

WPSC  states  that  the  filing  has  been 
served  on  the  affected  parties  and 
posted  as  required  by  the  Commission's 
Regulations. 

Conunenf  date:  August  2, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Maine  Public  Service  Company 

(Docket  No.  ER95-836-001] 

Take  notice  that  on  June  30, 1995, 
Maine  Public  Service  Company 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  docket. 

Comment  date:  August  2. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER95-9b2-000] 

Take  notice  that  on  July  14, 1995. 
Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  August  2. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Orange  and  Rockland  Utilities,  Inc. 

[Docket  No.  ER95-1026-000] 

Take  notice  that  on  July  6, 1995, 
Orange  and  Rockland  Utilities,  Inc. 
(O&R)  tendered  for  filing  an 
Amendment  to  its  agreement  vnth 
Enron  Power  Marketing,  Inc,  (EPMI)  to 
provide  for  the  purchase  or  sale  by 
either  party  of  energy  and  capacity  and 
whereby  the  sale  by  O&R  is  subject  to 
cost  based  ceiling  rates.  The  ceiling  rate 
for  O&R  energy  is  100  percent  of  O&R's 
Incremental  Cost  (SIC)  plus  up  to  10 
percent  of  the  SIC  (where  such  10 
percent  is  limited  to  1  mill  per  Kwhr 
when  the  SIC  in  the  hour  reflects  a 
purchased  power  resource).  The  ceiling 
rate  for  capacity  sold  by  O&R  is  $14.79 
per  megawatt  hour. 

O&R  states  that  a  copy  of  this  filing 
has  been  served  by  mail  upon  EPMI. 

Conmient  date:  August  2, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Orange  and  Rockland  Utilities,  Inc. 

(Docket  No.  ER95-1U27-Q001 

Take  notice  that  on  July  3, 1995, 
Orange  and  Rockland  Utilities,  Inc. 
(O&R)  tendered  for  filing  an 
Amendment  to  its  agreement  with  Long 
Island  Lighting  Company  (LILCO)  to 
provide  for  the  sale  by  O&R  of  energy 
and  capacity  subject  to  cost  based 
ceiling  rates.  The  ceiling  rate  for  energy 
is  100  percent  of  the  Seller's 
Incremental  Cost  (SIC)  plus  up  to  10 
percent  of  the  SIC  (where  such  10 
percent  is  limited  to  1  mill  per  Kwhr 
when  the  SIC  in  the  hour  reflects  a 
purchased  power  recourse).  The  ceiling 
rate  for  capacity  sold  by  O&R  is  $14.79 
per  megawatt  hour. 

Comment  date:  August  2. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

0.  Duquesne  Light  Company 

(Docket  No.  ER95-1053-O00] 

Take  notice  that  on  July  3, 1995. 
Duquesne  Light  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  August  2, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Central  Hudson  Gas  &  Electric 
Corporation 

[Docket  No.  ER9 5-1 093-000) 

Take  notice  that  on  July  17, 1995, 
Central  Hudson  Gas  &  Electric 
Corporation  tendered  for  filing  a  letter 
requesting  to  withdraw  its  Notice  of 
Cancellation  regarding  Rate  Schedule 
71. 
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Camnent  date:  August  2, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Portland  General  Electric  Company 

(Docket  No8.  ER9S-1 098-000] 

Take  notice  that  Portland  General 
Electric  Company,  on  July  5, 1995, 
tendered  for  filing  an  amendment  to  its 
May  25, 1995  filing  in  the  above- 
referenced  docket. 

Comment  date:  August  2, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Public  Sorice  Company  of 
Colorado 

IDocket  No.  ER95-1 207-000] 
Take  notice  that  on  July  7, 1995, 

Public  Service  Company  of  Colorado 

tendered  for  filing  an  amendment  in  the 

above-referenced  docket. 
Comment  date:  August  2,  1995,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

13.  Entergy  Services,  Inc. 

[Docket  No.  ER95-1 2  76-000] 

Take  notice  that  on  June  27, 1995, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Arkansas  Power 
&  Light  Company,  Gulf  States  Utilities 
Company,  Louisiana  Power  &  Light 
Company,  Mississippi  Power  &  Light 
Company,  and  New  Orleans  Public 
Service  Inc.,  tendered  for  filing  the  First 
Amendment  to  the  Transmission 
Service  Agreement  (Amendment) 
between  &itergy  Services  and  NorAm 
Energy  Services  (NorAm).  Entergy 
Services  states  that  the  Amendment 
modifies  the  transmission  arrangements 
\mder  which  the  Entergy  Operating 
Companies'  will  provide  NorAm  non- 
firm  transmission  service  under  Entergy 
Services  Transmission  Service  Tariff. 

Comment  date:  August  2, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company 

(Docket  No.  ER9S-128S-000] 

Take  notice  that  on  June  29, 1995, 
GPU  Service  Corporation  (GPU) 
tendered  for  filing  on  behalf  of  Jersey 
Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company 
tendered  for  an  amendment  to  the  GPU 
Power  Pooling  Agreement  dated  July  21, 
1969,  as  amended,  which  is  on  file  with 
the  Commission  as  Jersey  Central  Power 
&  Light  Rate  Schedule  No.  31. 
Metropolitan  Edison  Company  Rate 
Schedule  No.  40  and  Pennsylvania 
Electric  Company  Rate  Schedule  No.  62. 


Comment  date:  August  2, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Entergy  Power,  lac 

(Docket  No.  ER95-133&-O00) 

Take  notice  that  on  Jtdy  3, 1995. 
Entergy  Power,  Ina  (HT),  tendered  for 
filing  a  Purchase  and  Sale  Agreement 
with  Catex  Vitol  Electric.  L.L.C 

EPI  requests  an  effective  date  for  the 
Agreement  that  is  one  (1)  day  after  the 
date  of  filing,  and  respectfully  requests 
waiver  of  the  Commission  notice 
requirements  in  §  35.11  of  the 
Commission's  Regulations. 

Comment  date:  August  2, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Wisconsin  Electric  Pownt  Company 

(Docket  No.  ER95-1 33 2-000] 

Take  notice  that  on  July  3, 1995, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
a  Transmission  Service  Agreement 
between  itself  and  Enron  Power 
'  Marketing,  Inc.  (EPMI).  The 
Transmission  Service  Agreement  allows 
EPMI  to  receive  transmission  service 
under  Wisconsin  Electric's  FERC 
Electric  Tariff,  Original  Volxune  1,  Rate 
Schedule  T-1. 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  from  date  of 
filing.  Copies  of  the  filing  have  been 
served  on  EPMI,  the  Public  Service 
Commission  of  Wisconsin  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  August  2, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Wisconsin  Electric  Power  Cmnpany 

[Docket  No.  ER95-1333-000] 

Take  notice  that  on  July  3, 1995. 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  Electric  Service  Agreement  between 
itself  and  LG&E  Power  Marketing  Inc. 
(LPM).  The  Electric  Service  Agreement 
provides  for  service  imder  Wisconsin 
Electric's  Coordination  Sales  Tariffs 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  bom  date  of 
filing.  Copies  of  the  filing  have  been 
served  on  LPM,  the  Public  Service 
Commission  of  Wisconsin  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  August  2, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Stalwart  Power  Company 

[Docket  No.  ER95-1334-000] 

Take  notice  that  on  July  3, 1995, 
Stalwart  Power  Company  (Stalwart) 
tendered  for  filing  pursuant  to  Rule  205. 


18  CFR  385.205  an  application  for  a 
blanket  certificate,  disclaimer  of 
jurisdiction,  and  various  other 
authorizations  and  waivers  from  the 
Commission,  including  approval  of  its 
FERC  Electric  Rate  Schedule  No.  1  to  be 
effective  August  31, 1995. 

Stalwart  proposes  to  engage  in  the 
wholesale  electric  power  market  as  both 
a  broker  and  a  marketer  buying  and 
selling  electric  power.  Specifically, 
Stalwart  proposes  to  purchase  electric 
energy  and  transmission  capacity  from 
public  utilities  and  other  power 
producers,  and  resell  such  energy  and 
capacity  to  others.  Stalwart  anticipates 
that  such  transactions  will  vary  in 
duration  and  quality  of  service  relative 
to  intemiptibility.  In  addition,  the  price 
it  proposes  to  charge  for  its  services 
shall  be  negotiated,  market-based  rates. 
Stalwart  does  not  own  or  operate 
electric  power  generation,  transmission, 
or  distribution  facilities. 

Comment  date:  August  2, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Entergy  Power,  Inc. 

(Docket  No.  ER95-1335-000] 

Take  notice  that  on  July  3, 1995. 
Entergy  Power,  Inc.  (EPI),  tendered  for 
filing  an  Interchange  Agreement  with 
Sam  Raybuim  G&T  Electric  Cooperative, 
Inc. 

EPI  requests  an  effective  date  for  the 
Interchange  Agreement  that  is  one  (1) 
day  after  the  date  of  filing,  and 
respectfully  requests  waiver  of  the 
notice  requirements  specified  in  §  35.11 
of  the  Com^ssion's  Reg\ilations. 

Comment  date:  August  2, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Enteigy  Power,  Inc. 

(Docket  No.  ERd5-l 3 36-000] 

Take  notice  that  on  July  5, 1995, 
Entergy  Power,  Int.  (EPI),  tendered  for 
filing  an  Interchange  Agreement  with 
East  Texas  Electric  Cooperative,  Inc. 

EPI  requests  an  effective  date  for  the 
Interchange  Agreement  that  is  one  (1) 
day  after  the  date  of  filing,  and 
respectfully  requests  waiver  of  the 
notice  requirements  specified  in  §35.11 
of  the  Commission's  Regulations. 

Comment  date:  August  2, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Wisconsin  Power  &  Light  Company 

(Docket  No.  ER95-1 337-000] 

Take  notice  that  on  July  5, 1995. 
Wisconsin  Power  &  Light  Company 
(WP&L),  tendered  for  filing  an  amended 
Wholesale  Power  Agreement  dated  June 
26, 1995,  between  Adams-Columbia 


Electric  Cooperative  and  WP&L.  WP&L 
states  that  this  amended  Wholesale 
Power  Agreement  revises  the  previous 
agreement  between  the  two  parties 
dated  August  24, 1988,  and  designated 
Rate  Schedule  Number  144  by  the 
Commission. 

The  parties  have  amended  the 
Wholesale  Power  Agreement  to  add  an 
additional  delivery  point.  Service  under 
this  amended  Wholesale  Power 
Agreement  will  be  in  accordance  with 
standard  WP&L  Rate  Schedule  W-2. 

WP&L  requests  an  effective  date  of 
July  14, 1995  which  is  concvurent  with 
the  expected  service  date.  WP&L  states 
that  copies  of  the  amended  Wholesale 
Power  Agreement  and  the  filing  have 
been  provided  to  Adams-Columbia 
Electric  Cooperative  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  date:  August  2,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Pacific  Gas  and  Electric  Company 

(Docket  No.  ER95-1338-000] 

Take  notice  that  on  July  6, 1995, 
Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  the  First 
Amendment  to  the  September  22, 1993 
Power  and  Transmission  Services 
Agreement  between  PG&E  and  Lassen 
Municipal  UtiUty  District  (Lassen),  a 
Revised  Appendix  A  to  that  Agreement, 
and  a  February  3. 1995  Letter 
Agreement  between  PG&E  and  Lassen. 
The  three  submittals  proposed  changes 
in  energy,  power  and  transmission  rates 
for  services  PG&E  provides  Lassen  to  be 
effective  July  1, 1994. 

Copies  of  this  filing  have  been  served 
upon  Lassen  and  the  Cahfomia  Public 
Utilities  Commission. 

Comment  date:  August  2, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Portland  General  Electric  Company 

(Docket  No.  ER95-1 340-000] 

Take  notice  that  on  July  6, 1995, 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  a  Revision  No. 
2  to  Exhibit  D  of  the  General  Transfer 
Agreement  between  Bonneville  Power 
Administration  (BPA)  and  PGE  (FERC 
Electric  Service  Tariff  Volume  No.  72). 

The  BPA  and  PGE  mutually  agree  to 
revise  Exhibit'D  to  the  General  Transfer 
Agreement  to  reflect  PGE  as  the  full 
service  supplier  to  Canby  UtiHty  Board 
(Docket  No.  ER95-1 128-000). 

Copies  of  the  filing  have  been  served 
on  the  parties  included  in  the  filing 
letter. 

Pursuant  to  18  CFR  35.11  and  the 
Commission's  order  issued  Jiily  30, 
1993,  (Docket  No.  PL93-2-002),  PGE 


respectfully  requests  that  the 
Commission  grant  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
Revision  No.  2  to  Exhibit  D  of  the  GTA 
to  become  effective  as  of  August  1, 1995. 

Comment  date:  August  2, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER95-1 34 1-000] 

Take  notice  that  on  July  6, 1995, 
Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  a  rate 
schedule  change  to  Rate  Schedule  FERC 
No.  79.  between  PG&E  and  the  Western 
Area  Power  Administration  (Western). 

The  rate  schedule  change  establishes 
recorded-cost  based  rates  for  true-up  of 
capacity  sales  and  energy  sales  bom 
Energy  Accoimt  No.  2  made  during 
1993,  at  rates  based  on  estimated  costs. 
Pursuant  to  Contract  No.  14-06-200- 
2948A.  and  to  the  PG&E— Western 
Letter  Agreement  dated  February  7, 
1992,  sales  are  made  initially  at  rates 
based  on  estimated  costs  and  then  are 
rebilled  at  rates  based  on  recorded  costs 
after  the  necessary  data  becomes 
available.  With  interest,  the  rebilling 
will  result  in  a  refund  to  Western  of 
over  $2.1  million. 

Copies  of  this  filing  have  been  served 
upon  Western  and  the  Cahfomia  PubUc 
Utilities  Commission. 

Comment  date:  August  2, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER95-1342-000] 

Take  notice  that  on  July  7, 1995, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  between  PubUc 
Service  Electric  and  Gas  Company  and 
Virginia  Power,  dated  July  1. 1995 
imder  the  Power  Sales  Tariff  to  EUgible 
Purchasers  dated  May  17. 1994.  Under 
the  tendered  Service  Agreement 
Virginia  Power  agrees  to  provide 
services  to  Engelhard  Power  Marketing. 
Inc.  imder  the  rates,  terms  and 
conditions  of  the  Power  Sales  Tariff  as 
agreed  by  the  parties  pursuant  to  the 
terms  of  the  applicable  Service 
Schedules  included  in  the  Power  Sales 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utihties  Commission. 

Comment  date:  August  2. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


26.  Black  Hills  Corporation 

[Docket  No.  ER95-1343-000] 

Take  notice  that  on  July  7, 1995,  Black 
Hills  Corporation  (Black  Hills),  which 
operates  its  electric  utility  business 
imder  the  name  of  Black  Hilb  Power 
and  Light  Company,  tendered  for  filing 
the  Second  Restated  Electric  Power  and 
Energy  Supply  and  Transmission 
Agreement,  dated  as  of  February  28, 
1995  (Amended  Agreement),  between 
Black  Hills  and  the  Qty  of  Gillette, 
Wyoming  (Gillette),  in  replacement  of 
and  to  supersede  the  Restated  Electric 
Power  and  Energy  Supply  and 
Transmission  Agreement,  dated 
December  21, 1987,  between  Black  Hills 
and  Gillette  filed  with  the  Commission 
and  designated  Black  Hills  Power  and 
Light  Company.  Rate  Schedule  FERC 
No.  34  and  Supplement  No.  1  thereto. 
As  a  further  supplement  to  the  above 
Rate  Schedule.  Black  Hills  also  tenders 
for  filing  the  Restated  and  Amended 
Coal  Supply  Agreement  for  Neil 
Simpson  Unit  No.  2.  dated  February  12, 
1993  as  an  amended  to  Black  Hills'  Rate 
Schedule  FERC  No.  33  (as  now 
designated). 

The  New  Agreement  reduces  the 
quantity  of  capacity  and  energy  to  be 
sold  Gillette  and  provides  for  an 
increase  in  the  capacity  charge  and 
other  minor  changes. 

Black  Hills  requests  and  provides 
waiver  of  the  Commission's  Notice 
requirements  to  permit  this  rate 
schedule  to  become  effective  September 
1,1995. 

Copies  of  this  filing  were  served  upon 
the  parties  to  the  Amended  Agreement, 
the  South  Dakota  Public  Utilities 
Commission,  the  Wyoming  Public 
Service  Commission  and  the  Montana 
PubUc  Service  Commission. 

Comment  date:  August  2, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

« 

27.  CINergy  Services,  Inc. 

[Docket  No.  ER9&-1 344-000] 

Take  notice  that  on  July  7, 1995, 
CINergy  Services,  Inc.  (CIN),  tendered 
for  filing  on  behalf  of  its  operating 
companies.  The  Cinciimati  Gas  & 
Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  an  Interchange 
Agreement,  dated  June  1, 1995,  between 
CIN.  CG&E.  PSI  and  Torco  Energy 
Marketing,  Inc.  (TORCO). 

The  Interchange  Agreement  provides 
for  the  following  service  between  CIN 
and  TORCO. 

1.  Exhibit  A— Power  Sales  by  TORCO 

2.  Exhibit  B— Power  Sales  by  CIN 
QN  and  TORCO  have  requested  an 

effective  date  of  August  1, 1995. 
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Copies  of  the  filing  were  served  on 
Torco  Energy  Marketing,  Inc.  the 
Illinois  Conunerce  Commission,  the 
Kentucky  Public  Service  Commission, 
Public  Utilities  Conunission  of  Ohio  and 
the  Indiana  Utility  Regulatory 
Conunission. 

Comment  date:  August  2, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  CINergy  Services,  Inc. 

(Docket  No.  ER95-1 345-000) 

Take  notice  that  on  July  7, 1995, 
CINergy  Services,  Inc.  (QN),  tendered 
for  filing  on  behalf  of  its  operating 
companies,  The  Cincinnati  Gas  & 
Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  an  Interchange 
Agreement,  dated  June  1, 1995,  between 
ON,  CGAE,  PSI  and  Tennessee  Power 
Company  (TPCO). 

The  Interchanges  Agreement  provides 
for  the  following  service  between  QN 
and  TPCO. 

1.  Exhibit  A— Power  Sales  by  TPCO 

2.  Exhibit  B— Power  Sales  by  ON 

CIN  and  TPCO  have  requested  an 
effective  date  of  August  1, 1995. 

Copies  of  the  filing  were  served  on 
Tennessee  Power  Company,  the 
Tennessee  Public  Service  Commission, 
the  Kentucky  Public  Service 
Conunission,  PubUc  Utilities 
Commission  of  Ohio  and  the  Indiana 
Utihty  Regulatory  Commission. 

Comment  date:  August  2, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  {18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubhc 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc  95-18329  Filed  7-25-95;  8:45  am) 
BNJJNG  CODE  Sn7-4n-P 


Notic*  Of  Application  Filed  With  the 
Commission 

July  20. 1995. 

Take  notice  that  the  following 
hydroelectric  appUcation  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Amendment 
of  License. 

b.  ftToyert  No.:  258ft-018. 
c  Date  filed:  July  3, 1995. 

d.  Applicant:  Alabama  Electric 
Cooperative,  Inc. 

e.  Name  of  Project:  Gantt  Project. 

f.  Location:  Hie  project  is  located  on 
the  Conecuh  River  in  Crenshaw  and 
Covington  Counties,  Alabama. 

g.  FUed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  John  Tisdale, 
Alabama  Electric  Cooperative,  Inc.,  P.O. 
Box  550,  Andalusia,  AL  36420,  Phone: 
(334) 222-2571. 

i.  FERC  Contact:  Jon  E.  Cofrancesco, 
(202) 219-0079. 

t  Comment  Date:  August  18, 1995. 
.  Description  of  Amendment: 
Alabama  Electric  Cooperative,  Inc. 
(licensee),  proposes  to  drawdown  the 
project's  Point  A  reservoir  6-10  feet  for 
90  days  to  allow  the  installation  of  a 
concrete  basin  for  a  cooling  tower 
associated  with  the  McWilliams  Steam 
Plant  1 50  yards  downstream  from  the 
Gantt  Dam  and  the  installation  of  a  boat 
ramp  adjacent  to  the  Gantt  Dam. 

.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITiONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Niunber  of 
the  particular  appUcation  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 


provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  AppUcanl 
specified  in  the  particular  application. 

D2.  Agency  Comments — ^Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Uis  D.  Cashell. 
Secretary. 

(FR  Doc.  95-18291  Filed  7-25-95;  8:45  am] 
BiuMQ  cooe  fnr-oi-M 

[ProjMt  Na  11419-001  Oragon] 

AkMit  Rbn  Hydroelectric  Associates; 
Notice  of  Surrender  of  Preliminary 
Permit 

)uly  20, 1995. 

"Take  notice  that  Abert  Rim 
Hydroelectric  Associates,  Permittee  for 
the  Abert  Rim  Project  No.  11419,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  11419  was  issued  October  5, 
1993,  and  would  have  expired 
September  30, 1996.  The  project  would 
have  been  located  on  Lake  Abert  and 
Rabbit  Creek,  in  Lake  County,  Oregon. 

The  Permittee  filed  the  request  on 
July  12, 1995,  and  the  preliminary 
permit  for  Project  No.  11419  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Satiuday,  Sunday  or 
hoUday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  efi'ect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
Part  4,  may  be  filed  on  the  next  business 
day. 

Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  95-18292  Filed  7-25-95;  8:45  am) 
BILUNQ  COOf  STir-OI-M 


Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

AQENCY:  Office  of  Hearings  and  Appeals. 
Department  of  Energy. 


ACTION:  Notice  of  implementation  of 
special  refund  procedures. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OliA)  of  the  Department  of 
Energy  announces  the  procedures  for 
disbursement  of  $29,376,255.50  (plus 
accrued  interest)  in  alleged  or 
adjudicated  crude  oil  overcharges 
obtained  by  the  DOE  from  Western 
Asphalt  Service,  Inc.  (Case  No.  LEF- 
0047),  Gray  Trucking  Company  (Case 
No.  LEF-0120),  William  Valentine  k 
Sons,  Inc.  (Case  No.  LEF-0123). 
Dorchester  Master  Limited  Partnership 
(Case  No.  VEF-O005).  Howell 
Corporation  (Case  No.  VEF-0006), 
Placid  Oil  Company  (Case  No.  VEF- 
0008),  Eton  Trading  Corporation  (Case 
No.  VEF-0009)  and  Rodgers 
Hydrocarbon  Corporation  (Case  No. 
VEF-0010).  The  OHA  has  determined 
that  the  funds  obtained  bom  these 
firms,  plus  accrued  interest,  will  be 
distributed  in  accordance  with  the 
DOE'S  Modified  Statement  of 
Restitutionary  Policy  in  Crude  Oil 
Cases,  51  FR  27899  (August.4,  1986). 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  W.  Dugan,  Associate  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  S.W., 
Washington.  D.C.  20585,  (202)  586- 
2860. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  205.282(c), 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  set  forth  below. 
The  Decision  and  Order  sets  forth  the 
procedures  that  the  EKDE  has  tentatively 
formulated  to  distribute  a  total  of 
$29,376,255.50,  plus  accrued  interest, 
remitted  to  the  EXDE  by  Western  Asphalt 
Service,  Inc.,  Gray  Trucking  Company, 
William  Valentine  &  Scms,  Inc., 
Dorchester  Master  Limited  Partnership, 
Howell  Corporation,  Placid  Oil 
Company,  Eton  Trading  Corporation 
and  Rodgers  Hydrocarbon  Corporation. 
The  DOE  is  currently  holding  these 
funds  in  interest  bearing  escrow 
accounts  pending  distribution. 

The  OHA  will  distribute  these  funds 
in  accordance  with  the  DOE's  Modified 
Statement  of  Restitutionary  Policy  in 
Crude  Oil  Cases,  51  FR  27899  (Augiist 
4, 1986)  (the  MSRP).  Under  Oie  MSRP, 
crude  oil  overcharge  monies  are  divided 
among  the  federal  government,  the 
states,  and  injured  purchasers  of  refined 
petroleum  products.  Refunds  to  the 
states  will  be  distributed  in  proportion 
to  each  state's  consumption  of 
petroleum  products  diuing  the  price 
control  period.  Refunds  to  eligible 
purchasers  will  be  based  on  the  voliune 
of  petroleiun  products  that  they 
purchased  and  the  extent  to  which  they 
can  demonstrate  injury. 


Because  the  June  30, 1995,  deadline 
for  the  crude  oil  refund  applications  has 
passed,  no  new  applications  from 
purchasers  of  refined  petroleiun 
products  will  be  accepted  for  the  20 
percent  of  these  funds  allocated  to 
individual  claimants.  Instead,  that  share 
of  the  funds  will  be  added  to  the  general 
crude  oil  overcharge  pool  used  for  direct 
restitution. 

Date:  July  17, 1995. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
July  17, 1995. 

Decision  and  Order  of  die  Department  of 
Energy;  Impleme;ntation  of  Special  Refund 
Procedum 

Names  of  Firms:  Western  Asphalt  Service, 
Inc  etal. 

Dates  of  Filing:  July  17. 1992  et  al. 

Case  Numbers:  l£F-0047  et  al. 

The  Office  of  General  Counsel,  Regulatory 
Litigatioi)  ("OGC")  (fbrmerly  the  Economic 
Regulatory  Administration  (ERA),  Office  of 
Enforcement  Litigation),  filed  Petitions  for 
the  Implementation  of  Special  Refund 
Procedures  with  the  Office  of  Hearings  and 
Appeals  (OHA)  to  distribute  funds  which  the 
eight  firms  listed  in  the  Appendix  to  this 
Decision  and  Order  remitted  to  the  DOE 
pursuant  to  court-approved  settlements 
between  the  parties  and  the  DOE,  DOE 
consent  orders  or  remedial  orders. 

In  accordance  with  procedural  regulations 
codified  at  10  CF.R.  Part  205,  Subpart  V 
(Subpart  V),  the  OGC  requested  in  its 
Petitions  that  the  OHA  establish  special 
refund  procedures  to  remedy  the  effects  of 
the  regulatory  violations  which  were 
resolved  by  these  proceedings.  This  Decision 
and  Order  sets  forth  the  OHA's  final  plan  to 
distribute  these  funds. 

/.  Background 

As  indicated  by  the  following  summaries 
of  the  relevant  enforcement  proceedings,  all 
of  the  funds  that  are  subject  to  this  Decision 
were  obtained  by  the  DOE  as  a  result  of    . 
alleged  or  adjudicated  crude  oil  overcharges. 

A.  Western  Asphalt  Service,  Inc.  (Western) 

During  the  period  of  Federal  petroleiun 
pries  controls.  Western  was  engaged  in  crude 
oil  refining  and  reselling.  ■  The  firm  was 
therefore  subject  to  regulations  governing  the 
pricing  of  crude  oil  set  forth  at  10  CFR  parts 
205,  210.  211.  and  212  of  the  Mandatory 
Petroleum  Price  and  Allocation  Regulations. 
As  a  result  of  an  ERA  audit  of  its  operations, 
a  Proposed  Remedial  Order  (PRO)  was  issued 
to  Western  on  April  4, 1984  pursuant  to  10 
CFR  part  205,  Subpart  O  (ERA  Docket  No. 
940X00182).  The  PRO  alleged  violations  of 
the  pricing  and  certification  rules  that 
applied  to  crude  oil  resellers.  Essentially,  the 
firm  was  charged  with  selling  price- 
controlled  crude  oil  at  unlawfully  high  prices 


in  violation  of  the  provisions  of  10  CFR  part 
212,  Subpart  L  and  10  CTR  §  212.131.  In 
another  enforcement  proceeding,  on  May  7, 

1981,  a  Notice  of  Probable  Violation  (NOPV) 
was  issued  to  Western  which  alleged  that  the 
firm  unlawfully  received  Small  Refiner  Bias 
Entitlements  (ERA  Docket  No.  N00S90197)  in 
April  and  May  1977.  These  alleged  violations 
of  DOE  crude  oil  regulations  by  Western  were 
settled  by  a  Consent  Order  between  the  firm 
and  DOE  on  May  30,  1984.  The  PRO  was 
therefore  withdrawn  and  the  NOPV  was 
rescinded.  Western  agreed  to  remit  $300,000, 
plus  interest,  to  the  DOE  for  deposit  in  an 
interest-bearing  escrow  account.  Western  has 
complied  with  this  obligation,  remitting  a 
total  of  $390,059.12  to  the  DOE.  In  return,  the 
DOE  has  released  Western  from  any  liability 
regarding  its  biliue  to  comply  with  the 
Federal  petroleum  price  and  allocation 
regulations  during  the  fwriod  August  19, 
1973  through  January  27, 1981,  with  the  sole 
exception  of  any  potential  violations  of  the 
Entitlements  Program  after  September  30, 
1980. 

B.  Cray  Trucking  Company  (Cray) 

Gray  was  also  a  crude  oil  reseller  during 
the  period  of  price  controls.  On  March  29, 

1982,  Gray  and  the  DOE  entered  into  a 
Consent  XDrder  whereby  Grey  would  remit 
$31,500,  plus  interest,  to  the  DOE  for  deposit 
in  an  interest-bearing  escrow  account.  The 
DOE  agreed  not  to  pursue  its  claim  that, 
during  the  period  March  1977  through 
January  1980,  Grey  overcharged  its  customere 
by  charging  unlawfully  high  prices  for  crude 
oil  in  violation  of  10  CFR  part  212,  subparts 
F  and  L.  Despite  its  agreement  with  the  terms 
of  the  Consent  Order,  Grey  failed  to  comply 
fully  with  its  financial  obligations  to  the 
DOE,  and  remitted  only  $4,738.86  to  the 
DOE.  On  October  15, 1985,  the  U.S.  District 
Court  for  the  Northern  District  of  Texas, 
Amarillo  Division,  granted  the  DOE  en 
Amended  Judgment  against  Grey  for  an 
additional  $34,625.  However,  the  Amended 
Judgment  has  not  resulted  in  any  additional 
paymei^ts  to  DOE  by  Gray.  ERA  has 
petitioned  that  the  $4,738.86.  plus  accrued 
interest,  obtained  from  Gray  be  distributed  by 
OHA  in  accordance  with  the  Subpart  V 
regulations. 

C  William  Valentine  k  Sons,  Inc  (Valentine) 

Valentine  was  engaged  in  crude  oil 
reclamation  during  the  period  May  1979 
through  December  1980.^  Through  an 
unincorporated  subsidiary.  Big  Muddy  Oil 
Processors  Inc.  (Big  Muddy),  Valentine 
obtained  waste  crude  oil  from  oil  spills, 
pipeline  ruptures,  waste  oil  pits  and  oil  tank 
bottoms.  After  numerous  separation  and 
filtering  processes,  the  waste  oil  was  mixed 
with  various  blending  agents  (naphthas, 
nat\iral  gasoline,  natural  gcs  by-products, 
etc.)  and  the  resulting  product  was  sold  as 
pipeline-quality  crude  oil.  Big  Muddy,  and 
by  extension  Valentine,  was  therefore  a 
reseller  of  crude  oil,  subject  to  the  provisions 


■  Western  Asphalt  Service,  Inc,  W.F.  Moore  and 
Son,  Inc.,  and  Gibson  Oil  and  Refining  Company 
were  all  controlled  by  Wilfred  Paige  van  Loben  Sets 
during  the  price  control  period.  Textual  references 
to  "Western"  in  this  Decision  include  all  parties  to 
the  Western  Consent  Order. 


>  William  Valentine  and  Sons,  Inc.,  Vdentine 
Construction,  Inc..  Dele  L  Valentine,  Vema 
Valentine,  and  fames  L  Marchant  are  collectively 
referred  to  as  "Valentine"  in  the  text.  All  are  parties 
to  the  Senlement  Agreement  which  resolved  DOE 
claims  against  them. 


JMI 
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of  10  CFR  part  212.  sulqpait  L,  which 
governed  the  resales  of  crude  oiL 

An  ERA  audit  uncovered  evidence  that 
Valentine  sold  crude  oil  at  unlaMrfully  high 
prices  during  the  period  May  1979  through 
December  1980.  On  December  2, 1987,  OHA 
issued  a  Remedial  Order  (RO)  to  Valentine 
directing  the  firm  to  refund  $1,454,876  in 
overcharges,  plus  interest.  See  William 
«i^    Valentine  and  Sons,  Inc.,  16  DOE  183,025 
(1987).  Valentine  appealed  OHA's 
determination  to  the  Federal  Energy 
Regulatory  Commission  (FERC).  On  March 
23, 1989,  FERC  rejected  Valentine's  Appeal 
of  the  RO  and  upheld  OHA's  findings.  See 
William  Valentine  and  Sons,  Inc.,  46  FERC 
161,252  (1989).  Valentine  appealed  that 
decision  and,  on  January  24, 1990,  the  U.S. 
District  Court  for  the  District  of  Wyoming 
ruled  that  Valentine's  challenge  to  the  RO 
and  to  FERC's  ruling  was  without  merit.  At 
the  same  time,  the  Court  also  approved  a 
Settlement  Agreement  in  which  Valentine 
agreed  to  remit  to  DOE  no  less  than  $108,739 
plus  interest.  In  return,  DOE  agreed  to  deem 
Valentine  in  full  compliance  with  the  price 
control  program  and  to  release  all 
administrative  and  civil  claims  against  the 
firm.  Valentine  has  paid  $126,402.66  into  an 
interest-bearing  DOE  escrow  account  in 
compliance  with  the  Settlement  Agreement. 

^    O.  Dorchester  Master  Limited  Partnership 
(DMLP) 

During  the  period  of  petroleum  price 
controls,  the  firms  which  now  comprise 
•     DMLP '  were  engaged  in  crude  oil  refining 
and  reselling.  The  firms  were  therefore 
subject  to  regulations  governing  the  pricing 
and  allocation  of  crude  oil  set  forth  at  10 
CF.R.  Parts  211  and  212.  In  an  audit  which 
covered  the  period  firom  November  1, 1974 
through  August  1979  the  ERA  identified 
instances  in  which  it  believed  that 
Dorchester's  refinery  subsidiary  and  reseller 
division  engaged  in  the  improper  switching 
of  crude  oil  certifications  in  violation  of  10 
CF.R.  211.67  (the  Crude  Oil  Entitlements 
Program)  and  212.131(b).  As  a  result  of  the 
ERA  audit,  a  PRO  was  issued  to  Dorchester 
on  March  19, 1982  (Case  No.  6AOXOo278). 
The  OHA  affirmed  the  findings  of  the  PRO 
and  issued  an  RO  to  Dorchester  on  March  11, 
1985.  Dorchester  Gas  Corp.,  12  DOE  1  83,034 
(1985),  appeal  docketed.  No.  R085-12-000 
(FERC  April  22, 1985).  As  a  result  of  another 
ERA  audit,  on  March  9, 1983,  a  PRO  was 
issued  to  Doram  and  Damson,  the  other  firms 
now  comprising  DMLP,  alleging  that  during 
the  period  March  1980  through  December 
1980.  they  received  illegal  revenue  by 
reselling  crude  oil  at  prices  in  excess  of  those 
permitted  by  applicable  crude  oil  reseller 
price  regulations.  An  RO  was  issued  to  those 
two  firms  on  March  12, 1987.  Domm  Energy, 
Inc.,  15  DOE  1  83,024  (1987),  modified,  16 


'DMLP.  a  limited  partnership  formed  in  1964.  is 
the  successor  to  Dorchester  Ges  Corporation 
(Dorchester)  and  includes  Damson  Oil  Corporation 
(Damson),  the  general  partner  of  DMLP,  and  Doram 
Energy,  Inc.  (Doram),  a  subsidiary  of  Damson. 
Therefore,  DMLP  will  be  used  to  refer  collectively 
to  Dorchester,  Damson,  and  Doram,  and  their 
subsidiaries  and  affiliates.  We  will  refer  to  the 
'  individual  firms  in  some  instances,  since  the  audits 
originated  with  those  firms  during  the  period  of 
price  controls. 


DOE  1 83,006  (1987).  appeal  docketed.  Na 
R087-16-000  (FERC  April  6, 1987). 

On  April  4, 1988,  a  Consent  Order  was 
executed  between  DMLP  and  the  DOE  which 
resolved  a  number  of  outstanding  issues 
involving  DMLP.  Under  the  terms  of  the 
settlement,  DMLP  would  p>ay  the  DOE  a 
maximum  of  $65  million  but  no  less  than  $11 
million,  plus  installment  interest,  by  July  1, 
1997.  The  Consent  Order  states  that  the  DOE 
has  made  no  formal  findings  of  violation  by 
DMLP  and  that  DMLP  does  not  admit  it  has 
committed  any  regulatory  violations.  As  of 
March  31. 1995,  DMLP  had  paid  the  DOE  the 
sum  of  Sll.193,729.72,*  and  it  is  oirrent  in 
its  payments  to  DOE.  Although  we  anticipate 
4hat  additional  revenues  will  be  collected 
from  DMLP,  no  good  reason  exists  to  forestall 
implementing  procedures  for  distributing  the 
current  balance  of  the  fund. 

£.  Howell  Corporation  (Howell) 

During  the  price  control  period,  Howell 
was  a  crude  oil  producer,  refiner,  and 
reseller.  Howell  was  therefore  subject  to  the 
Federal  petroleum  price  and  allocation 
regulations.  In  1981,  the  ERA  audited 
Howell's  compliance  with  the  crude  oil 
EntiUentents  Program  during  the  period 
January  1, 1978  through  January  27, 1981.  As 
a  result  of  that  audit,  on  June  24, 1988,  a  PRO 
was  issued  to  the  firm,  alleging  violations  of 
the  crude  oil  price  and  allocation 
regulations.'  On  February  23, 1989,  the  DOE 
and  Howell  executed  a  Consent  Order 
resolving  the  issues  addressed  in  the  PRO. 
Pu^uant  to  the  Consent  Order,  Howell 
agreed  to  pay  the  DOE  $19,375,000  plus 
interest,  with  installment  payments  over 
seven  years.  As  of  June  30, 1995,  Howell  had 
paid  the  DOE  $15,288,097.66,  and  it  is 
current  in  its  payments  to  the  CXDE.  Although 
we  anticipate  that  additional  revenues  will 
be  collected  from  Howell,  no  good  reason 
exists  to  forestall  implementing  procedures 
for  distributing  the  current  balance  of  the 
fund. 

F.  Placid  Oil  Company  (Placid) 

Placid  was  a  producer  of  crude  oil  during 
the  p)eriod  of  price  controls.  On  March  30| 
1981,  the  ERA  issued  a  PRO  in  which  it 
alleged  that  during  the  period  hfsm 
September  1973  through  May  1977,  Placid 
overcharged  its  customers  in  sales  of  crude 
oil  from  several  propwrties  it  operated.  In 
addition,  the  PRO  also  alleged  that  Placid 
improperly  calculated  the  average  daily 


'Of  that  amount  S5,198.S2  came  from  Damson 
pursuant  to  its  own  bankruptcy  proceeding. 

'  The  PRO  alleged  violations  of  10  CF.R. 
211.66(b)  and  (h),  205.202,  and  210.62(c),  resulting 
from  significant  understatement  of  receipts  of  price- 
controlled  crude  oil.  Specifically,  ERA  alleged  that 
during  the  period  April  1978  through  December 
1979,  the  Joint  Venture  consisting  of  Howell  and 
Quintana  Refinery  Co.  failed  to  correctly  repori  the 
tier  certifications  associated  with  substantial 
volumes  of  its  crude  oil  receipts  at  its  Corpus 
Christi,  Texas,  refinery;  and  Howell  Hydrocarbons 
engaged  in  similar  conduct  during  the  period  April 
1978  through  November  1980  at  its  San  Antonio, 
Texas,  refinery.  In  addition,  the  ERA  alleged  that 
during  the  period  April  1978  through  December 
1979,  Howell  Industries,  an  aSiliate,  improperly 
charged  prices  for  crude  oil  in  excess  of  its  actual 
purchase  prices,  in  violation  of  10  C.F.R.  212.186, 
210.62(c)  and  205.202. 


production  bx  a  number  of  properties  and  as 
a  result  erroneously  certified  crude  oil 
production  fit>m  these  properties  as  exempt 
from  price  controls  pursuant  to  the  stripper 
well  exemption.  On  February  11, 1985,  die 
OHA  issued  an  RO  to  Placid,  affirming  the 
ERA  allegations  concerning  Placid's 
overcharges.  Placid  CHI  Co..  12  DOE  1  83,030. 
modified.  13  DOE  1  83,007  (1985).  Placid 
appealed  the  RO  to  the  FERC  On  February 
26, 1987,  the  FERC  revwsed  and  vacated  the 
RO  [Placid  Oil  Co.,  38  FERC  1  61.199); 
however,  on  July  23, 1987,  the  FERC  reversed 
itself  in  part,  vacating  portions  of  its  previous 
Order  (Placid  Oil  Co.,  40  FERC  1  61,112).  On 
March  18, 1988,  the  FERC  issued  an  Order 
affirming  the  RO  but  modifying  the  violation 
amount  Placid  Oil  Co.,  42  FERC  1  61.326 
(1988).  Subsequently,  in  a  bankruptcy 
proceeding  involving  Placid,  the  U.S. 
Bankruptcy  Court  for  the  Northern  District  of 
Texas  approved  the  DOE's  claim  of 
$1,196,728.09  against  Placid.  Plaad  has 
fulfilled  its  financial  obligation  to  the  DOB. 
with  payments,  including  installment 
interest,  totalling  $1,272,963.81. 

G.  Eton  Trading  Corporation  (Eton) 

Eton  and  its  affiliate,  Eton  Enterprises,  Inc.. 
were  resellers  of  crude  oil  during  the  period 
June  1980  through  December  1980,  and  were 
subject  to  the  crude  oil  reseller  regulations 
set  forth  at  10  CFR.  Part  212,  Subpart  L.  As 
the  result  of  an  ERA  audit  of  Eton's 
operations,  on  January  14, 1986,  the  ERA 
issued  a  PRO  to  the  firm  alleging  that  it  had 
engaged  iiUayered  crude  oil  transactions  in 
violation  of  10  CFR  §212.186.  The  PRO 
Stated  that  those  layered  transactions  resulted 
in  overcharges  amounting  to  $9,182,412.70. 
On  March  17, 1986,  Eton  filed  a  Notice  of 
Objection  with  this  Office  but  waived  its 
right  to  contest  the  determinations  made  in 
the  PRO  by  failing  to  file  a  Statement  of 
Objections  in  a  timely  manner.  Accordingly, 
on  December  5, 1986,  the  OHA  issued  the 
PRO  as  a  final  Remedial  Order.  Eton  Trading 
Corp.,  15  DOE  1  83,011  (1986).  In  July  1986, 
Eton  Trading  Corporation  and  Eton 
Enterprises  filed  for  bankruptcy.  The  DOE 
filed  identical  claims  in  the  bankruptcy 
proceedings  of  the  two  firms.  A  distribution 
has  been  made  in  the  Eton  Trading 
bankruptcy  proceeding,  in  which  the  DOE 
received  $1,049,073.67.  Although  the 
possibility  exists  that  additional  revenues 
will  be  distributed  to  the  DOE  in  the  Eton 
Enterprise  bankruptcy  proceeding  which  has 
not  yet  been  closed,  no  reason  exists  to  delay 
in  implementing  distribution  of  the  current 
balance  of  the  fund. 

H.  Rodgers  Hydrocarbon  Corporation 

Rodgers  Hydrocarbon  Corporation  and  Ray 
V.  Rodgers,  Jr.  (referred  to  collectively  as 
Rodgers)  were  crude  oil  resellers  during  the 
period  of  September  1977  through  January 
1980.  On  March  29, 1985,  the  ERA  issued  a 
PRO  to  Rodgers  alleging  that  during  that 
period,  Rodgers  failed  to  properly  certify 
crude  oil  as  required  by  10  CFR.  212.131(b). 
In  addition,  the  ERA  alleged  that  Rodgers 
failed  to  submit  reports  and  maintain  books 
and  records  in  accordance  with  10  CFR 


212.187  (a)  and  (b).«  Rodgers  filed  a 
Statement  of  Objections  to  the  PRO  on 
August  26. 1985.  After  considering  Rodgers' 
objections,  certain  provisions  of  the  PRO 
were  modified,  and  the  PRO  was  issued  as 
a  final  RO  on  July  20, 1989.  Rodgers 
Hydrocarbon  Corp..  19  DOE  1  83.004  (1989). 
On  December  4, 1989,  Rodgers  and  the  DOE 
executed  a  Consent  Order  resolving  the 
isaues  addressed  by  the  RO.  Pursuant  to  the 
Consent  Order,  Rodgers  agreed  to  pay  the 
DOE  $50,000,  plus  interest,  in  two  equal 
payments.  Rodgers  paid  to  the  DOE  the  sum 
of  $51,190  and  has  fulfilled  its  financial 
obligation  to  the  DOE. 

n.  Jurisdiction  and  Authority 

The  Subpart  V  regulations  set  fcvth  general 
guidelines  which  may  be  used  by  the  OHA 
in  fcHTnulating  and  implementing  a  plan  of 
distribution  of  funds  received  as  a  result  of 
an  enforcement  proceeding.  The  DOE  policy 
is  to  use  the  Subpart  V  process  to  distribute 
such  funds.  For  a  more  detailed  discussion 
of  Subpart  V  and  the  authority  of  the  OHA 
to  fashion  procedures  to  distribute  refunds, 
see  Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986, 15  U.S.C  4501  et 
seq.;  see  also  Office  of  Enforcement.  9  IX)E 
1 82.508  (1981),  and  Office  of  Enforcement,  8 
DOE  182,597  (1981). 

m.  The  Proposed  Decisions  and  Orders 

On  July  1. 1994,  and  June  12, 1995,  OHA 
issued  Proposed  Decisions  and  Orders 
(PDOs)  setting  forth  the  OHA's  tentative  plan 
to  distribute  these  funds.  See  59  FR  35329 
Ouly  11. 1994)  (the  Western  PDO)  and  60  FR 
32004  (June  19, 1995)  (the  DMLP  PDO), 
respectively.  OHA  tentativ^ly  concluded  that 
the  funds  should  be  distributed  in 
accordance  with  the  EKDE's  Modified 
Statement  of  Restitutionary  Policy  in  Crude 
Oil  Cases,  (MSRP),  see  51  FR  27899  (August 
4, 1986).  Pursuant  to  the  MSRP,  OHA 
proposed  to  reserve  20  percent  of  those  funds 
for  direct  refunds  to  applicants  who  claim 
that  they  were  injured  by  the  crude  oil 
violations.  We  stated  that  the  remaining  80 
percent  of  the  hinds  would  be  distributed  to 
the  states  and  federal  government  for  indirect 
restitution. 

We  provided  a  period  of  30  days  from  the 
date  of  the  PDOs'  publication  in  the  Federal 
Register  in  which  the  public  could  submit 
comments  regarding  the  tentative  refund 
procedures.  More  than  30  days  have  elapsed, 
and  the  OHA  has  received  no  comments 
concerning  the  proposed  procedures. 

rv.  The  Refund  Procedures 

A.  Crude  Oil  Refund  Policy 

We  adopt  the  tentative  determination  of 
the  PDOs  to  distribute  the  funds  obtained 
from  the  eight  firms  in  accordance  with  the 
MSRP,  which  was  issued  as  a  result  of  the 
Settlement  Agreement  approved  by  the  court 
in  The  Department  of  Energy  Stripper  Well 


Exemption  Litigation,  653  F.  Supp.  108  (D. 
Kan.  1986).  Shratly  after  the  issuance  of  the 
MSRP,  the  OHA  issued  an  Order  that 
announced  that  this  policy  would  be  applied 
in  all  Subpart  V  proceedings  involving 
alleged  crude  oil  violations.  See  Order 
Implementing  the  MSRP,  51  FR  29689 
(August  20, 1986)  (the  August  1986  Order). 

Under  the  MSRP,  40  percent  of  crude  oil 
overcharge  funds  will  be  disbursed  to  the 
federal  government,  another  40  percent  to  the 
states,  and  up  to  20  percent  may  initially  be 
reserved  for  the  payment  of  claims  to  injured 
parties.  The  MSRP  also  specified  that  any 
fiinds  remaining  after  all  valid  claims  by 
injured  purchasers  are  paid  will  be  disbursed 
to  the  federal  government  and  the  states  in 
equal  amounts. 

In  April  1987,  the  OHA  issued  a  Notice 
analyzing  the  numerous  comments  received 
In  response  to  the  August  1986  Order.  52  FR 
11737  (April  10. 1987)  (April  10  Notice).  This 
Notice  provided  guidance  to  claimants  that 
anticipated  filing  refund  applications  for 
crude  oil  monies  under  the  Subpart  V 
regulations.  In  general,  we  stated  that  all 
claimants  would  be  required  to  (1)  Document 
their  purchase  volumes  of  petroleum 
products  during  the  August  19, 1973  through 
January  27, 1981  crude  oil  price  control 
period,  and  (2)  prove  that  they  were  injured 
by  the  alleged  crude  oil  overcharges. 
Applicants  who  were  end-users  or  ultimate 
consumers  of  petroleum  products,  whose 
businesses  are  unrelated  to  the  petroleum 
industry,  and  who  were  not  subject  to  the 
DOE  price  regulations  would  be  presumed  to 
have  been  injured  by  any  alleged  crude  oil 
overcharges.  In  order  to  receive  a  refund, 
end-users  would  not  need  to  submit  any 
further  evidence  of  injury  beyond  the  volume 
of  petroleum  products  purchased  during  the 
period  of  price  controls.  See  City  of 
Columbus.  Georgia.  16  DOE  1 85,550  (1987). 

B.  Refund  Qaims 

The  amount  of  money  subject  to  this 
Decision  is  $29,376,255.50,  plus  accrued 
interest,  which,  as  of  May  31, 1995,  totalled 
$6,312,426.32.  In  accordance  with  the  MSRP, 
we  shall  initially  reserve  20  percent  of  those 
funds  ($5,875,251.10  plus  accrued  interest) 
for  direct  refunds  to  applicants  who  claim 
that  they  were  injured  by  crude  oil 
overcharges.  We  shall  base  refunds  on  a 
volumetric  amount  which  has  been 
calculated  in  accordance  with  the 
methodology  described  in  the  April  10 
Notice.  That  volumetric  refund  amount  is 
currently  $0.0016  per  gallon.  See  57  FR 
15562  (March  24,  1995). 

In  the  Western  PDO,  we  indicated  that  the 
filing  deadline  for  refund  applications  in  the 
crude  oil  refund  proceeding  was  June  30, 
1994.  This  was  subsequently  changed  to  June 
30, 1995.  See  Filing  Deadline  Notice,  60  FR 
19914  (April  20, 1995):  see  also  DMLP  PDO. 
60  FR  32004,  32007  (June  19, 1995).  Because 
the  June  30, 1995.  deadline  for  crude  oil 


refund  applications  has  passed,  nc  new 
applications  from  purchasers  of  refined 
petroleum  products  will  be  accepted  for 
these  funds.  Instead,  these  funds  will  be 
added  to  the  general  crude  oil  overcharge 
pool  used  for  direct  restitution.^  \ 

C  Payments  to  the  States  and  Federal 
Government 

Under  the  terms  of  the  MSRP,  the 
remaining  80  percent  of  the  crude  oil 
violation  amounts  subject  to  this  Decision,  or 
$23,501,004.40  plus  accrued  interest,  should 
be  disbursed  in  equal  shares  to  the  states  and 
federal  government,  for  indirect  restitution. 
Refunds  to  the  states  will  be  in  proportion  to 
the  consimiption  of  f>etroieum  products  in 
each  state  during  the  period  of  price  controls. 
The  share  or  ratio  of  the  funds  which  each 
state  will  receive  is  contained  in  Exhibit  H 
of  the  Stripper  Well  Settlement  Agreement. 
When  disbursed,  these  funds  will  be  subject 
to  the  same  limitations  and  reporting 
requirements  as  all  other  crude  oil  monies 
received  by  the  states  under  the  Stripper 
Well  Agreement 

Accordingly,  we  will  direct  the  DOE's 
Office  of  the  Controller  to  transfer  one-half  of 
that  amount,  or  $11,750,502.20  plus  interest, 
into  an  interest  bearing  subaccount  for  the 
states,  and  one-half  or  $11,750,502.20,  plus 
interest,  into  an  interest  bearing  subaccount 
for  the  fsderal  government. 

It  Is  Therefore  Ordered  That 

(1)  The  Director  of  Special  Accounts  and 
Payroll,  Office  of  Departmental  Accounting 
and  Financial  Systems  Development,  Office 
of  the  Controller  of  the  Department  of  Energy 
shall  take  all  steps  necessary  to  transfer  the 
consent  order  funds  shown  in  the  Appendix 
to  this  Decision  and  Order,  plus  all  accrued 
interest  from  the  escrow  accounts  of  the  firms 
listed  in  the  Appendix  pursuant  to 
Paragraphs  (2),  (3),  and  (4j  of  this  Decision. 

(2)  Th6  Director  of  Special  Accounts  and 
Payroll  shall  transfer  $11,750,502.20  plus  any 
accrued  interest,  of  the  funds  referenced  in    . 
Paragraph  (1)  above,  into  the  subaccount 
denominated  "Crude  Tracking-States," 
Number  999DOE0003W. 

(3)  The  Director  of  Special  Acccounts  and 
Payroll  shall  transfer  $11,750,502.20,  plus 
any  accrued  interest,  of  the  funds  referenced 
in  Paragraph  (1)  above,  into  the  subaccount 
denominated  "Crude  Tracking-Federal." 
Number  999DOE002W. 

(4)  The  Director  of  Special  Accounts  and 
Payroll  shall  transfer  $5,875,251.10  plus  any 
accrued  interest,  of  the  funds  referenced  in 
Paragraph  (1)  above,  into  the  subaccount 
denominated  "Crude  Tracking-Claimants  4," 
Number  999DOE0010Z. 

(5)  This  is  a  final  Order  of  the  Department 
of  Energy. 

Dated:  July  17, 1995. 
Geoige  B.  Breznay, 
Director.  Office  of  Hearings  and  Appeals. 


*  Crude  oil  resellers  were  required  to  file  certain 
information  on  ERA-69  "Crude  Oil  Reseller's  Self- 
Reporting  Forms." 

''A  crude  oil  refund  applicant  is  only  required  to 
submit  one  application  for  its  share  of  all  available 


crude  oil  overcharge  funds.  See,  e.g..  Ernest  A. 
Allerkamp.  17  DOE  1 8S,079  at  88,176  (1988). 
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APPENDIX 


Case  No. 


LEF-0047 
LEF-0120 
LEF-0123 
VEF-0006 
VEF-0006 
VEF-0008 
VEF-0009 
VEF-O010 

Total 


Firm 


Western  Asphalt  Service,  Inc.  

Gray  Trucking  Company 

William  Valentine  &  Sons,  Inc 

Dorchester  Master  Lirnted  Partnership 

Howell  Corporation  — 

Placid  Oil  Company 

Eton  Trading  Corporation  — 

Rodgers  Hydrocartx)n  Corporation  ....... 


ERA  order 
numbers 


940X001 82Z 

6A0X00305Z 

N00X00683Z 

6A0X00278W 

650X00367W 

600C00048W 

600X00301 W 

6A0X00328W 


Principal  amount 


$390,059.12 

4.738.86 

126.402.66 

11.193.729.72 

15.288,097.66 

1.272.963.81 

1.049.073.67 

51.190.00 


29.376.255.50 


[FR  Doc.  95-18390  Filed  7-2S-95:  8:45  am] 

BIUJNQ  COOe  MM-OI-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6261-S] 

Ambient  Air  Monitoring  Reference  and 
Equivalent  Mettiods;  Raference 
Method  Designation 

Notice  is  hereby  given  that  EPA,  in 
accordance  with  40  CFR  part  53,  has 
designated  another  reference  met^d  for 
the  measurement  of  ambient  ,^ 
concentrations  of  nitrogen  dioxide.  The 
new  reference  method  is  an  automated 
method  (analyzer)  which  utilizes  the 
measurement  principle  (gas  phase 
chemiluminescence)  and  calibration 
procedure  specified  in  appendix  F  of  40 
CFR  part  50.  The  new  designated 
method  is  identified  as  follows: 

RFNA-0795-104.  "Environment  S.  A. 
Model  AC  31  M  Chemiluminescent 
Nitrogen  Oxide  Analyzer,"  operated 
with  a  full  scale  range  of  0-500  ppb,  at 
any  temperatiire  in  the  range  of  IS'C  to 
35'C,  vdth  5-micron  PTFE  sample 
particulate  filter,  with  the  following 
software  settings:  Automatic  response 
time  ON,  Minimum  response  time  set  to 
60  seconds  (RT+2),  and  with  or  without 
any  of  the  following  options: 
Internal  Permeation  Oven 
Connection  for  Silica  Gel  Dryer 
RS232-422  interface 
EV34  valve 
Internal  Printer 

Note:  In  addition  to  the  standard  U.S. 
electrical  power  voltage  and  frequency  (115 
Vac,  60  Hz),  this  analyzer  is  approved  for 
use,  with  proper  factory  configuration,  on  50 
Hertz  line  frequency  and  any  of  the  following 
voltage  ranges:  98-126  Vac  (115  nominal) 
and  195-246  Vac  (230  volts  nominal). 

This  method  is  available  from 
Environmental  S.A..  111.  Bd 
Robespierre.  78300  Poissy,  France  or 
from  Environment  U.S.A.,  570  Higuera 
Street,  Suite  25,  San  Luis  Obispo, 


California  93401.  A  notice  of  receipt  of 
application  for  this  method  appeared  in 
the  Federal  Register,  Volume  60. 
January  31. 1995,  page  5919. 

A  test  analyzer  representative  of  this 
method  has  been  tested  by  the 
applicant,  in  accordance  with  the  test 
procedures  specified  in  40  CFR  part  53. 
After  reviewing  the  results  of  these  tests 
and  other  information  submitted  by  the 
apphcant,  EPA  has  determined,  in 
accordance  with  part  53.  that  this 
method  shoiUd  be  designated  as  a 
reference  method.  The  information 
submitted  by  the  applicant  will  be  kept 
on  file  at  EPA's  National  Exposure 
Research  Laboratory,  Research  Triangle 
Park.  North  Carolina  27711,  and  will  be 
available  for  inspection  to  the  extent 
consistent  with  40  CFR  part  2  (EPA's 
regulations  implementing  the  Freedom 
of  Information  Act). 

As  a  designated  reference  method, 
this  method  is  acceptable  for  use  by 
States  and  other  air  monitoring  agencies 
under  requirements  of  40  CFR  part  58. 
Ambient  Air  Quality  Surveillance.  For 
such  purposes,  the  method  must  be 
used  in  strict  accordance  with  the 
operation  or  instruction  manual 
associated  with  the  method  and  subject 
to  any  limitations  (e.g..  operating  range) 
specified  in  the  applicable  designation 
(see  description  of  the  method  above). 
Vendor  modifications  of  a  designated 
method  used  for  purposes  of  part  58  are 
permitted  only  with  prior  approval  of 
EPA,  as  provided  in  part  53.  Provisions 
concerning  modification  of  such 
methods  by  users  are  specified  imder 
section  2.8  of  appendix  C  to  40  part  58 
(Modifications  of  Methods  by  Users). 

In  general,  this  designation  applies  to 
any  analyzer  which  is  identical  to  the 
analyzer  described  in  the  designation.  In 
many  cases,  similar  analyzers 
manufactured  prior  to  the  designation 
may  be  upgraded  (e.g.,  by  minor 
modification  or  by  substitution  of  a  new 
operation  or  instruction  manual)  so  as  to 
be  identical  to  the  designated  method 
and  thus  achieve  designation  status  at  a 
modest  cost.  The  manufacturer  should 


be  consulted  to  determine  the  feasibility 
of  such  upgrading. 

Part  53  requires  that  sellers  of 
designated  methods  comply  with 
certain  conditions.  These  conditions  are 
given  in  40  CFR  53.9  and  are 
simimarized  below: 

(1)  A  copy  of  the  approved  operation 
or  instruction  manusd  must  accompany 
the  analyzer  when  it  is  delivered  to  the 
ultimate  purchaser. 

(2)  The  analyzer  must  not  generate 
any  imreasonable  hazard  to  operators  or 
to  the  environment. 

(3)  The  analyzer  must  function  within 
the  limits  of  the  performance 
specifications  given  in  table  B-1  of  part 
53  for  at  least  one  year  after  delivery 
when  maintained  and  operated  in 
accordance  with  the  operation  manual. 

(4)  Any  analyzer  offered  for  sale  as  a 
reference  or  equivalent  method  must 
bear  a  label  or  sticker  indicating  that  it 
has  been  designated  as  a  reference  or 
equivalent  •  jethod  in  accordance  with 
part  53. 

(5)  If  such  an  analyzer  has  two  or 
more  selectable  ranges,  the  label  or 
sticker  must  be  placed  in  close 
proximity  to  the  range  selector  and    ' 
indicate  which  range  or  ranges  have 
been  included  in  the  reference  or 
equivalent  method  designation. 

(6)  An  applicant  who  offers  analyzers 
for  sale  as  reference  or  equivalent 
methods  is  required  to  maintain  a  list  of 
ultimate  purchasers  of  such  analyzers 
and  to  notify  them  within  30  days  if  a 
reference  or  equivalent  method 
designation  applicable  to  the  analyzers 
has  been  canceled  or  if  adjustment  of 
the  analyzers  is  necessary  imder  40  CFR 
53.11(b)  to  avoid  a  cancellation. 

(7)  An  applicant  who  modifies  an 
analyzer  previously  designated  as  a 
reference  or  equivalent  method  is  not 
permitted  to  sell  the  analyzer  (as 
modified)  as  a  reference  or  equivalent 
method  (although  be  may  choose  to  sell 
it  without  such  representation),  nor  to 
attach  a  label  or  sticker  to  the  analyzer 
(as  modified)  under  the  provisions 
described  above,  until  he  has  received 
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notice  under  40  CFR  53.14(c)  that  the 
original  designation  or  a  new 
designation  applies  to  the  method  as 
modified  or  imtil  he  has  applied  for  and 
received  notice  imder  40  CFR  53.8(b)  of 
a  new  reference  or  equivalent  method 
determination  for  the  analyzer  as 
modified. 

Aside  from  occasional  breakdovims  or 
malfunctions,  consistent  or  repeated 
noncompliance  with  any  of  these 
conditions  should  be  reported  to: 
Director,  National  Exposure  Research 
Laboratory,  Department  E  (MD-77),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711. 

Designation  of  this  reference  method 
will  provide  assistance  to  the  States  in 
establishing  and  operating  their  air 
quality  surveillance  systems  under  part 
58.  Technical  questions  concerning  the 
method  should  be  directed  to  the 
manufacturer.  Additional  information 
concerning  this  action  may  be  obtained 
from  Frank  F.  McElroy,  Air 
Measurements  Research  Divisfon  (MD- 
77),  National  Exposure  Research 
Laboratory,  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  North  Carolina  27711,  (919)  541- 
2622. 

Dated:  July  12. 1995. 
Joaeph  Alexander, 

Assisiant  Administrator  for  Research  and 

Development. 

(PR  Doc.  95-18369  Filed  7-25-95;  8:45  am]. 
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[FRL-«264-3] 

Notie*  of  Open  MeMng  of  the  Federal 
Faciiitias  Environmental  Rastoratlon 
Dialogue  Committee 

agency:  Environmental  Protection 
Agency. 

ACTION:  FACA  Committee  Meeting- 
Federal  Facilities  Environmental  . 
Restoration  Dialogue  Committee. 

summary:  As  required  by  Section  9(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  we  are  giving  notice  of 
the  next  meeting  of  the  Federal 
Facilities  Environmental  Restoration 
Dialogue  Committee.  The  meeting  is 
open  to  the  public  without  advance 
registration. 

The  purpose  of  the  meeting  is  to 
discuss  issues  related  to  improving  the 
Federal  faciUties  environmental 
restoration  process. 
DATES:  The  meeting  will  be  held  on 
August  1. 1995,  from  8  a.m.  until  5  p.m. 
and  on  August  2, 1995,  from  8  a.m.  imtil 
5  p.lll. 


JMI 


ADDRESSES:  The  meeting  will  be  held  at 
the  Grand  Hyatt  Hotel.  1000  H  Street, 
SW.,  Washington.  DC  20001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  needing  further  information  on 
the  meeting  or  on  the  Federal  Facilities 
Environmental  Restoration  Dialogue 
Committee  should  contact  Sven-Erik 
Kaiser.  Federal  Facilities  Restoration 
and  Reuse  Office  (5101),  U.S. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460, 
(202) 260-5138. 

Dated:  July  17, 1995. 
Sven-Erik  Kaiser, 
Designated  Federal  Official. 
[FR  Doc.  95-18370  Filed  7-25-95;  8:45  am) 
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[FRL-5264^] 

Vermont  Adequacy  Determination  of 
State/Tribal  Municipal  Solid  Waste 
Permit  Program 

AQENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Tentative 
Determination  to  Fully  Approve  the 
Adequacy  of  the  State  of  Vermont's 
Mimicipal  Solid  Waste  Permitting 
Program,  Public  Hearing  and  Public 
Comment  Period. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  42 
U.S.C  6945(c)(1)(B),  requires  states  to 
develop  and  implement  permit 
programs  to  ensure  that  mimicipal  solid 
waste  landfills  (MSWLFs).  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  hazardous 
waste,  will  comply  with  the  re\'ised 
Federal  MSWLF  Criteria  (40  CFR  part 
258).  RCRA  Section  4005(c)(1)(C),  42 
U.S.C.  6945(c)(1)(C),  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  states  have 
adequate  "permit"  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 
v«ll  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve, 
State/lYibal  landfill  permit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  besed  on 
the  statutory  authorities  and 


requirements.  In  addition,  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribe  permit  programs  provide  for 
interaction  between  the  State/Tribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operators  located  in  States/ 
Tribes  with  approved  permit  programs 
can  use  the  site-specific  flexibilities 
provided  by  40  CFR  Part  258  to  the 
extent  the  State/Tribal  permit  program 
allows  such  flexibility.  EPA  notes  that, 
regardless  of  the  approval  status  of  a 
State/Tribe  and  the  permit  status  of  any 
facility,  the  federal  landfill  criteria  shall 
apply  to  all  permitted  and  unpermitted 
MSWLF  facilities. 

The  State  of  Vermont  has  applied  for 
a  determination  of  adequacy  under 
section  4005(c)(1)(C)  of  RCRA,  42  U.S.C. 
6945(c)(1)(C).  EPA  Region  I  has 
reviewed  Vermont's  MSWLF  permit 
program  adequacy  application  and  has 
made  a  tentative  determination  that  all 
portions  of  Vermont's  MSWLF  permit 
program  are  adequate  to  assure 
compliance  with  the  revised  MSWLF 
Criteria.  (In  statutes  and  ndes  of  the 
State  of  Vermont  "certification"  is 
substituted  for  the  term,  ''permitting 
program."  References  herein  to  the  State 
Permitting  Program  pertain  to  the 
Vermont  Certification  Program.) 
Vermont's  application  for  program 
adequacy  determination  is  available  for 
public  review  and  conunent  at  the 
places  listed  in  the  ADDRESSES  section 
below  diuing  regular  office  hours. 

Although  RCRA  does  not  require  EPA 
to  hold  a  public  hearing  on  a 
determination  to  approve  any  State/ 
Tribe's  MSWLF  permit  program.  EPA 
Region  I  has  tentatively  scheduled  a 
public  hearing  on  this  determination.  If 
a  sufficient  number  of  persons  express 
interest  in  participating  in  a  hearing  by 
writing  to  the  EPA  Region  I  Solid  Waste 
Program  or  calling  the  contact  given 
below  within  30  days  of  the  date  of 
publication  of  this  notice,  EPA  Region  I 
will  hold  a  hearing,  in  Montpelier, 
Vermont,  bn  the  date  given  below  in  the 
"DATES"  section.  EPA  Region  I  wrill 
notify  all  persons  who  submit 
comments  on  this  notice  if  it  appears 
that  there  is  sufficient  public  interest  to  ^ 
warrant  a  hearing.  In  addition,  anyone 
who  wishes  to  learn  whether  the 
hearing  will  be  held  may  call  the  person 
listed  in  the  CONTACTS  section  below. 
DATES:  All  comments  on  Vermont's 
application  for  a  determination  of 
adequacy  must  be  received  by  the  close 
of  business  on  August  25, 1995.  If  there 
is  sufficient  interest,  a  public  hearing 
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Kvill  be  held  on  October  12, 1995  at 
lOKK)  a.m.,  at  the  Pavilion  Office 
Building,  Fourth  Floor  Conference 
Room,  109  State  Street.  Montpelier. 
Vermont.  The  State  will  participate  in 
the  public  hearing,  if  held  by  EPA 
Region  I  on  this  subject. 
ADDRESSES:  Copies  of  Vermont's 
application  for  adequacy  determination 
are  available  at  the  following  addresses 
for  inspection  and  copying:  during  the 
hoius  of  8:00  ajn.  to  4:00  p.m.,  Vermont 
Agency  of  Natural  Resources,  Solid 
Waste  Management  Division,  103  South 
Main  Street,  The  Laimdry  Building, 
Waterbury,  VT  06571-0407,  Attn:  Ms. 
Stacey  Gosselin,  telephone  (802)  241- 
3444;  during  the  hours  of  8:00  a.m.  to 
5:00  p.m.,  U.S.  EPA  Region  1, 90  Canal 
Street,  Boston,  MA  02203.  Attn:  Fred 
Friedman,  telephone  (617)  573-9687. 
Written  comments  should  be  sent  to  Mr. 
John  F.  Hackler,  Chief,  Solid  Waste  and 
Geographic  Information  Section,  mail 
code  HER-CAN6,  EPA  Region  I.  John  F. 
Kennedy  Federal  Building,  Boston,  MA 
02203-2211. 

FOR  FURTHER  INFORMATION  CONTACT:  EPA 
Region  I,  John  F.  Kennedy  Federal 
Building,  Boston.  MA  02203-2211, 
Attn:  Mr.  Charles  Franks,  mail  code 
HER-CAN6,  telephone  (617)  573-9678. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9, 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  states  to  develop  permitting 
programs  to  ensure  that  MSWLFs 
comply  with  the  Federal  Criteria  under 
40  CFR  part  258.  Subtitle  D  also  requires 
in  section  4005(c)(1)(C),  42  U.S.C. 
6945(c)(1)(C),  that  EPA  determine  the 
adequacy  of  state  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate 

The  EPA  intends  to  approve  State/ 
Tribal  MSWLF  permit  programs  prior  to 
the  promulgation  of  STIR.  EPA 
interprets  the  requirements  for  states  of 
tribes  to  develop  "adequate"  programs 
for  permits  or  other  forms  of  prior 
approval  and  conditions  (for  example, 
hcense  to  operate)  to  impose  several 
minimum  requirements.  First,  each 
State/Tribe  must  have  enforceable 
standards  for  new  and  existing  MSWLFs 


that  are  technically  comparable  to  EPA's 
revised  MSWLF  criteria.  Next,  the  State/ 
Tribe  must  have  the  authority  to  issue 
a  permit  or  other  notice  of  prior 
approval  and  conditions  to  all  new  and 
existing  MSWLFs  m  its  jurisdiction.  The 
StateAnibe  also  must  provide  for  public 
participation  in  permit  issuance  and 
enforcement,  as  required  in  section 
7004(b)  of  RCRA.  42  U.S.C.  6974(b), 
Finally,  the  State/Tribe  must  show  that 
it  has  sufficient  compliance  monitoring 
and  enforcement  authorities  to  take 
specific  action  against  any  owner  or 
operator  that  fails  to  comply  with  an 
approved  MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an 
"adequate"  program  based  on  the 
interpretation  outlined  above.  EPA 
plans  to  provide  more  specific  criteria 
for  this  evaluation  when  it  proposes  the 
STIR.  EPA  expects  States/Tribes  to  meet 
all  of  these  requirements  for  all 
elements  of  a  MSWLF  program  before  it 
gives  full  approval  to  a  MSWLF 
program. 

B.  State  of  Vermont 

On  August  23, 1993,  EPA  Region  I 
received  Vermont's  draft  final  MSWLF 
Permit  Program  application  for 
adequacy  determination.  Region  I 
reviewed  the  final  application, 
submitted  comments  to  Vermont,  and 
requested  additional  information  about 
state  program  implementation.  Vermont 
addressed  EPA's  comments,  provided 
the  requested  additional  information, 
and  submitted  a  revised  final 
application  for  adequacy  determination 
on  April  27, 1995.  Region  I  has 
reviewed  Vermont's  revised  application 
and  has  tentatively  determined  that  all 
portions  of  Vermont's  MSWLF  program 
meet  all  the  requirements  necessary  to 
qualify  for  full  program  approval  and 
ensiue  compliance  with  the  revised 
Federal  Criteria. 

The  public  may  submit  written 
comments  on  EPA's  tentative 
determination  until  August  25, 1995. 
Cxjpies  of  Vermont's  application  are 
available  for  inspection  and  copying  at 
the  location  indicated  in  the  ADDRESSES 
section  of  this  notice. 

The  State  of  Vermont's  Solid  Waste 
Rules  are  performance  based  and  allow 
for  adaptability  in  specifications  while 
maintaining  protection  of  human  health 
and  the  environment.  The  Vermont 
Municipal  Solid  Waste  Landfill 
Permitting  Program  generally  reflects, 
but  in  some  instances  is  different  from, 
the  Federal  Criteria.  In  those  instances 
where  the  program  is  different  it  is 
equivalent  to  the  Federal  Criteria  and  no 
less  stringent.  The  differences  are  found 


primarily  in  the  parts  pertaining  to 
groundwater  and  corrective  action. 

The  Vermont  permitting  process  relies 
heavily  on  site  characterization  and 
groundwater  protection  strategy. 
Vermont  has  a  groimdwater 
classification  sdieme  which  has  not 
been  fully  implemented;  each  proposed 
application,  however,  must  identify  the 
groimdwater  classification  of  the 
proposed  site  and  meet  the  siting 
restriction  and  criteria  for  'ihose 
conditions.  In  addition  to  the  siting 
restrictions,  the  approach  taken  by 
Vermont  as  their  permitting  program 
relates  to  groundwater  monitoring  and 
corrective  action  has  a  pro-active 
involvement  by  the  Department  of 
Environmental  Conservation.  The 
Vermont  approach  goes  directly  from 
detection  of  a  release  into  corrective 
action,  with  the  appropriate  solution(s)  - 
determined  by  the  Department  of 
Environmental  Conservation  based 
upon  the  information  reported  by  the 
owner/operat(»'.  The  Vermont  approach 
typically  does  not  implement 
assessment  monitoring  as  a  distinct  step 
in  evaluating  a  release  from  a  municipal 
solid  waste  landfill.  Assessment 
monitoring  is  generally  included  as  a 
function  of  corrective  action. 

To  ensure  full  compliance  with  the 
Federal  Criteria,  Vermont  has  modified 
its  current  MSWLF  permitting 
requirements  by  the  adoption  of 
Procediues.  The  Procedures  have 
incorporated  those  requirements  fit>m 
the  Federal  Criteria  not  found  in  the 
State's  existing  MSWLF  permitting 
program  and  are  applicable  to  all 
dxisting  MSWLFs  and  to  all  MSWLF 
permit  applications.  Vermont  will 
implement  its  MSWLF  permit  program 
through  enforceable  permit  conditions. 
These  new  requirements  occtu'  in  the 
following  areas: 

1.  The  adoption  of  the  following 
definitions  as  required  by  the  revised 
Federal  Criteria,  40  CFR  258.2:  active 
life,  active  portion,  composite  liner, 
earthen  daily  cover,  existing  MSWLF 
unit,  final  cover  system  for  lined 
landfills,  final  cover  system  for  unlined 
landfills,  lateral  expansion,  municipal 
solid  waste  landfill  unit,  new  MSWLF 
unit,  100-year  flood,  and  washout. 

2.  Compliance  with  the  new  location 
restrictions  of  40  CFR  258.10,  258.14, 
and  258.15,  which  pertain  to  airport 
safety,  seismic  impact  zones,  and 
unstable  areas. 

3.  Compliance  with  the  new  0{}erating 
criteria  of  40  CFR  258.20,  258.23, 
258.26,  258.28.  and  258.29  which 
pertain  to  procedures  for  excluding  the 
receipt  of  hazardous  waste,  explosive 
gases  control,  run-on/run-off  control 


systems,  liqiiids  restrictions,  and 
recordkeeping  reqiiirements. 

4.  Compliance  with  the  design  criteria 
of  40  CFR  258.40. 

5.  Compliance  with  the  requirements 
of  40  CFR  258.50,  258.51,  258.53, 
258.54,  and  258.55  which  pertain  to 
groundwater  monitoring  and  the 
requirements  of  40  CFR  258.56,  258.57, 
and  258.58  which  pertain  to  corrective 
action. 

6.  Compliance  with  the  closure  and 
post-closure  criteria  of  40  CFR  258.60 
and  258.61. 

7.  Compliance  with  the  financial 
assiuance  criteria  of  40  CFR  258.73, 
which  pertain  to  financial  assiuance  for 
corrective  action. 

Vermont's  Department  of 
Environmental  Conservation  requires  al^ 
existing  MSWLFs  to  have  either  an 
existing  permit  or  a  temporary  permit, 
both  of  which  require  compliance  with 
the  Federal  Criteria  in  40  CFR  part  258 
pursuant  to  state  laws  and  regulations, 
found  at  Title  10  of  the  Vermont 
Statutes  Annotated  (V.S.A.)  Chapters 
159,  201  and  211,  and  4  V.S.A.  Chapter 
27.  The  State  of  Vermont  is  not  asserting 
jurisdiction  over  Indian  land  recognized 
by  the  United  States  government  for  the 
purpose  of  this  notice.  Tribes 
recognized  by  the  United  States 
government  are  also  required  to  comply 
with  the  terms  and  conditions  foimd  at 
40  CFR  part  258. 

EPA  will  consider  all  public 
comments  on  its  tentative  determination 
received  during  the  public  comment 
period  and  during  any  public  hearing 
held.  Issues  raised  by  those  comments 
may  be  the  basis  for  a  determination  of 
inadequacy  for  Vermont's  program.  EPA 
will  make  a  final  decision  on  approval 
of  the  State  of  Vermont's  program  and 
will  give  notice  of  the  final 
deteimination  in  the  Federal  Register. 
The  notice  shall  include  a  simunary  of 
the  reasons  for  the  final  determination 
and  a  response  to  all  significant 
comments. 

Section  4005(a)  of  RCRA,  42  U.S.C. 
6945(a),  provides  that  citizens  may  use 
the  citizen  suit  provisions  of  section 
7002  of  RCRA,  42  U.S.C.  6972,  to 
enforce  the  Federal  Criteria  in  40  CFR 
part  258  independent  of  any  State/ 
Tribal  enforcement  program.  As  EPA 
explained  in  the  preamble  to  the  final 
MSWLF  criteria,  EPA  expects  that  any 
owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See,  56  FR  50978, 50995 
(October  9, 1991). 


Compliance  With  ExecntiTe  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatoiy 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  biudens  on  small 
entities.  This  notice,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  Section  4005  of  the  Solid  Waste 
Disposal  Act,  as  amended,  42  U.S.C.  6945. 

Dated:  July  17, 1995. 
John  P.  DeViilais. 
Begiona]  Administrator. 
(FR  Doc.  95-18375  Filed  7-25-95;  8:45  ami 
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[OPP-3000(V10I;  FRL-4944-4] 

Lindane:  Decision  Not  To  Initiate  a 
Special  Reviaw  on  Kidney  Effects 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  EPA  (the  Agency)  announces 
its  decision  not  to  initiate  a  Special 
Review  for  pesticide  products 
containing  lindane  based  on  worker 
health  concerns  arising  from  studies 
showing  irreversible  renal  effects  in  the 
rat.  EPA  has  determined  that  these 
effects  occiu-  only  in  the  kidneys  of  the 
male  rat  and  are  not  relevant  for  himjan 
risk  assessment.  The  Agency  is 
currently  developing  a  strategy  to 
examine  the  role  organochlorine 
chemicals,  such  as  lindane,  may  play  as 
endocrine  disrupters.  Should  the 
Agency  determine  that  this  or  other 
effects  cause  unacceptable  risk,  it  will 
take  appropriate  regulatory  action. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail,  David  H.  Chen,  Special  Review 
and  Reregistration  Division  (7508W), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number  and 
e-mail  address:  Special  Review  Branch, 
Rm.  WF32C6,  Crystal  Station  #1,  2800 
Crystal  Drive,  Arlington,  VA.,  telephone 
Nxmiber:  703-308-8017,  internet  e-mail 
address:  chen.david@epamail.epa.gov 
SUPPLEMENTARY  INFORMATION:  On  March 
18;  1994,  EPA  annoimced  its  proposed 
decision  (and  solicitation  for  public 


comment)  not  to  initiate  a  Special 
Review  of  lindane  for  male  rat  kidney 
effects  described  in  the  September  18, 
1985  preliminary  notification  to  lindane 
registrants  and  applicants.  The  Agency 
has  reviewed  the  available  data  in  Ught 
of  the  Agency's  1991  alphaju-globulin 
(otiu-g)  regulatory  poUcy  and  tiie  public 
comments  received  in  response  to  the 
March,  1994  announcement.  This  notice 
provides  the  Agency's  final  decision,  its 
response  to  comments,  and  the  rationale 
for  its  final  decision. 

L  Introduction 

Background  information  on  pesticide 
registration  and  the  Special  Review 
process  can  be  found  in  the  Federal 
Insecticide,  Fungicide  and  Rodentidde 
Act  (FIFRA)  as  amended  (7  U.S.C.  136 
et  seq.),  and  appropriate  sections  under 
40  CFR  part  154,  published  on 
November  27, 1985  (50  FR  49015).  For 
a  more  comprehensive  siunmary  of  the 
legal  and  regulatory  background 
pertaining  to  lindane,  refer  to  the 
Agency's  proposed  decision  not  to 
initiate  a  .Special  Review  on  rat  kidney 
effects,  published  on  March  18, 1994  (59 
FR  12916).  Below  is  a  slunmary  of  the 
text  of  that  document. 

A.  Background 

Lindane  {gamma- 
hexachlorocyclohexane)  is  a  broad 
spectrum  organochlorine  insecticide/ 
acaridde  registered  for  control  of  insects 
and  other  invertebrates  on  a  wide 
variefy  of  sites.  This  pesticide  is 
currently  registered  for  use  on  field  and 
vegetable  crops  (including  seed 
treatments)  and  non-food  crops 
(ornamental  and  tobacco),  greenhouse 
food  crops  (vegetables),  forestry 
(including  Christmas  trees),  domestic 
outdoor  and  indoor  (pets  and  household 
uses),  commercial  indoor  (food/feed 
storage  areas  and  containers),  animal 
premises,  wood  or  wooden  structures, 
and  human  skin/clothing  (military  use 
only). 

B.  Regulatory  History 

Between  1977  and  1983,  EPA 
conducted  a  Special  Review  that  was 
based  on  the  carcinogenicity, 
fetotoxicity/teratogenicity,  and 
reproductive  effects  of  lindane,  and  its 
potential  to  cause  blood  dyscrasia,  as 
well  as  acute  toxicity  to  aquatic  vdldlife. 
In  the  Agency's  final  determination  (PD- 
4)  published  in  1983,  the  Agency 
canceled  the  indoor  uses  of  smoke 
fumigation  devices  (by  May,  1986)  and 
the  use  of  dips  on  dogs  to  control  pests 
other  than  mites.  Subsequently,  the  dog 
dip  use  was  permitted  for  commercial 
use  (kennel,  farm,  and  sport  dog  uses 
only),  provided  that  additional  label 
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precautions  were  added  to  reduce 
applicator  exposiue.  All  other  uses  were 
allowed  to  continue  with  various 
restrictions.  Those  restrictions  varied 
according  to  the  degree  of  hazard 
associated  with  the  use.  but  typical 
requirements  included  protective 
clothing,  label  statements  describing 
necessary  precautions,  and  restrictions 
of  some  products  to  certified  pesticide 
applicators. 

Following  the  conclusion  of  the 
Special  Review  in  1983,  the  Agency 
received  a  new  90-day  subchronic  rat 
feeding  study  which  showed 
histopathological  kidney  and  liver 
changes.  Based  on  the  effects  observed 
in  this  study,  on  September  18, 1985, 
EPA  notified  registrants  and  applicants 
for  registrations  for  lindane  that  the 
Agency  was  considering  initiating  a  new 
Special  Review  base  on  concerns  for 
workers  exposed  to  lindane  as  a  result 
of  its  forestiy  and  uninhabited  building 
uses. 

The  subchronic  feeding  study  showed 
that  lindane  causes  histopathological 
lesions,  primarily  in  the  kidney  of  male 
rats,  and  also  in  the  liver  of  male  and 
female  rats.  The  kidney  lesions  were  not 
completely  reversed  after  a  6-week 
recovery  period  on  a  lindane-free  diet. 
These  renal  changes  included  tubular 
degeneration,  hyaUne  droplets,  tubular 
casts,  tubular  distention,  interstitial 
nephritis,  and  basophilic  tubules.  No 
adverse  effects  on  Iddney  structure  in 
female  rats  were  noted.  The  Uver  effects 
(hepatocellular  hypertrophy)  were  not 
regarded  as  a  specific  response  to 
lindane  because  they  are  related  to 
increased  detoxification  processes,  and 
are  considered  a  typical  response  and 
defensive  mechanism  to  the  presence  of 
foreien  substemces. 

SuDsequent  to  the  initial 
demonstration  of  lindane  induced  rat 
kidney  lesions,  the  Agency  required  and 
received  a  niunber  of  additional 
toxicological  studies  aimed  at 
elucidating  the  observed  kidney  effects. 
In  siurunary,  only  male  rats 
demonstrated  the  hndane  induced 
kidney  effects;  while  mice,  rabbits  and 
female  rats  did  not.  In  the  rat  chronic 
feeding/carcinogenicity  study,  male 
Wistar  rats  demonstrated  the 
characteristic  Oju-g  kidney 
histopathological  sequence  of  kidney 
lesions  associated  with  increased 
"acctunulation  of  hyaline  droplets 
containing  Oju-g",  "necrosis  of  tubule 
epithelium"  leading  to  tubular 
degeneration,  and  subsequent  formation 
of  granular  casts,  without  any  evidence 
of  lindane  induced  kidney  tvmiors. 
(Refer  to  "Alphaju-Globulin:  Association 
with  Chemically  Induced  Renal  Toxicity 
and  Neoplasia  in  the  Male  Rat",  Risk 


Assessment  Forum  Monograph  (EPA/ 
625/391/019F,  September  1991,  page  2). 
The  Monograph  is  available  through  the 
U.S.  Govenunent  Printing  Office:  1992- 
648-003/41809.  A  chemical  analysis  of 
the  kidney  for  evidence  of  increased 
levels  of  Ozu-g  revealed  clear  and 
pronounced  compound  dose-related 
increases  in  this  protein.  Furthermore, 
the  exacerbation  of  hyaline  droplets  was 
due  to  the  apparent  binding  of  the  aju- 
g  to  lindane  as  an  adduct,  which 
accumulates  in  the  kidney  proximal 
tubules  and  cannot  be  excreted  (refer  to 
Monograph,  page  92).  Lindane  is  one  of 
a  group  of  Ozu-g  chemical  inducera 
tested  that  has  been  shown  to  produce 
"the  sequence  of  lesions  characteristic 
of  the  Oju-g  syndrome"  in  the  absence  of 
renal  tubule  tumors  in  the  male  Wistar 
rat  (refer  to  Monograph,  page  89). 

In  the  above  Monograph,  the  Agency 
outlined  its  regulatory  poUcy  for  human 
risk  assessment  for  chemical  agents  that 
affect  the  male  rat  kidney  through  the 
Ozu-g  mechanism  (refer  to  Monograph, 
page  89).  This  policy  states  "if  a 
compound  induces  alpha  2u-globulin 
accumulation  in  hyaline  droplets,  the 
associated  nephropathy  in  male  rats  is 
not  an  appropriate  endpoint  to 
determine  noncancer  (systemic)  effects 
potentially  occurring  in  humans. 
Likewise,  quantitative  estimates  of 
noncancer  risk  (e.g.,  reference  doses  and 
margin  of  exposure  determinations)  are 
based  on  other  endpoints."  In  the  case 
of  lindane,  the  Agency  has  reviewed  the 
weight-of-evidence  in  light  of  the  1991 
a2u-g  policy,  and  has  concluded  that  the 
observed  renal  effects  were  the  resiUt  of 
the  a2u-g  mechanism.  The  potential  for 
lindane  to  induce  kidney  lesions  in 
male  rats  is  not  currently  regarded  as 
being  relevant  to  human  health  risk 
assessment.  Therefore,  the  renal  effects 
observed  do  not  provide  a  basis  for  a 
Special  Review  of  lindane. 

n.  Comments  Received  on  the  Proposed 
Notice  Not  to  Initiate  a  Special  Review 
on  Kidney  Effiects 

In  its  March,  1994  proposal  not  to 
initiate  a  Special  Review,  the  Agency 
provided  a  60-day  comment  period, 
which  ended  on  May  17, 1994.  EPA 
received  five  sets  of  comments,  most  of 
which  were  responses  &t>m  public 
interest  groups. 

Conmient.  All  of  the  conunentera 
urged  the  Agency  not  to  abandon  the 
Special  Review  of  lindane  because  there 
are  additional  health  concerns  beyond 
kidney  effects  that  are  ciurently  not 
under  consideration  in  the  review  by 
EPA. 

Agency  Response.  In  1983,  EPA 
concluded  a  major  Special  Review  effort 
of  lindane  based  on  carcinogenicity. 


fatotoxicity/teratogenicity,  reproductive 
effects,  and  acute  effects  on  aquatic 
organisms.  This  effort  resulted  in  the 
cancellation  of  indoor  uses  of  smoke 
fumigation  devices  and  greatly  limited 
the  use  of  pet  dips  on  dogs.  In  addition, 
there  were  uses  that  were  allowed  to 
continue  only  if  certain  imposed 
restrictions  were  implemented.  The 
restrictions  were  based  on  the  degree  of 
associated  hazards,  and  included 
changes  in  warning  labels,  the  wearing 
of  protective  clothing,  and  restrictions 
to  limit  uses  to  certified  pest  control 
operatore.  Today's  action  only  deals 
with  the  concerns  originally  raised  in 
the  1985  preliminary  notification  to 
registrants  and  applicants  of  lindane, 
that  is,  kidney  effects  to  workera 
exposed  to  lindane  in  forestry  and 
uninhabited  building  uses.  The  Agency 
has  concluded  that  the  unique  kidney 
effects  induced  via  the  a2u-g  mechanism 
in  the  rat  have  no  direct  biological 
relevance  for  hiunan  risk  assessment. 
Consequently,  there  is  no  basis  for 
initiating  a  Special  Review  of  lindane 
due  to  the  kidney  effects  at  this  time. 
However,  the  Agency  recognizes  that 
organochlorine  pesticides,  such  as 
lindane,  can  cause  endocrine  disruption 
that  may  be  associated  with  risk 
concerns.  The  Agency  is  currently 
developing  a  strategy  to  look  at 
organochlorine  pesticides  as  a  group  to 
examine  their  role  as  endocrine 
disrupters.  Although  the  Agency  is  not 
initiating  a  Special  Review  on  lindane 
for  kidney  effects,  the  findings  fit)m  a 
comprehensive  examination  of  the 
group  of  chemicals  could  lead  to  further 
regulatory  action  on  lindane. 

Comment.  Several  commenters 
pointed  to  concerns  for  breast  cancer, 
neurotoxic,  endocrine-disruption  and 
other  health  effects  bom  the  continued 
use  of  lindane  products.  The 
commenters  luged  that  EPA  take  more 
aggressive  actions  to  further  reduce  risk. 

Agency  Response.  The  issues  raised 
by  the  commentere  were  not  Special 
Review  triggera  in  the  1985  preliminary 
notification  letter  to  registrants  of 
lindane.  Also,  the  identification  of  a 
possible  toxic  response  or  health 
concern  to  a  given  chemical  does  not 
always  indicate  that  Special  Review 
criteria  have  been  exceeded.  The 
recently  completed  rat  carcinogenicity 
study  did  not  demonstrate  an 
association  between  lindane  exposure 
and  carcinogenicity.  Presently,  the 
Agency  does  not  have  a  mouse 
carcinogenicity  study  that  meets  current 
acceptance  criteria  and  a  new  study  has 
been  requested.  However,  the  literature 
reports  suggesting  an  apparent 
relationship  between  lindane  and  breast 
cancer  in  humans  require  further 


evaluation.  Investigation  is  underway  at 
the  National  Cancer  Institute  to 
determine  whether  the  association 
found  in  these  studies  can  be  confirmed. 
The  possible  endocrine  effects  reported 
in  the  literature  to  date  have  not  been 
evident  in  those  studies  conducted  in 
rats  reviewed  by  the  Agency,  nor  has 
immtmotoxicity  been  indicated  to  be  a 
critical  endpoint  for  lindane  toxicity. 
The  Agency  is  considering  additional 
data  requirements  for  reregistration, 
including  a  neurotoxicity  study,  and  the 
need  for  requiring  special  studies  to 
assess  both  immunotoxicity  and 
endocrine  effects.  The  Agency  is 
currently  developing  a  strategy  for 
examining  the  role  of  organochlorine 
chemicals  as  endocrine  disrupters.  Such 
an  effort  could  result  in  the  Agency 
piu-suing  further  regulatory  action 
against  Uhdane.  Today's  action  only 
deals  with  the  kidney  effects  and  does 
not  preclude  the  Agency  fitnn  taking 
future  regulatory  action  against  this 
chemical  based  on  the  risk  concerns 
raised  above. 

Comment.  Several  commentere 
suggested  EPA  ban  further  use  of 
lindane  because  the  severity  of  the 
pesticide's  environmental  and  health 
concerns  have  already  caused  regulators 
in  more  than  a  dozen  countries  to  ban 
or  severely  restrict  the  use  of  this 
chemical. 

Agency  Response.  EPA  updates  and 
reviews  its  scientific  database  on  a 
routine  basis  for  new  evidence  on 
chemicals  which  may  identify  risk 
concerns.  Any  regulatory  action  must 
meet  the  scrutiny  of  sound  science  and 
be  consistent  with  the  statutes  and 
regulations  governing  pyesticide 
r^stration  and  use.  The  Agency  will 
exercise  its  authority  to  ban  or  restrict 
the  use  of  pesticides  when  such  action 
is  necessary  to  protect  against 
unreasonable  adverse  effects. 

m.  Reregistration  Activities 

EPA  is  considering  what  additional 
toxicological  data  are  necessary  to 
support  continued  registration,  which 
include  carcinogenicity  and 
developmental  neurotoxicity  studies. 
Upon  receipt  and  review  of  any  of  these 
studies,  the  Agency  could  initiate  a 
Special  Review  or  take  other 
appropriate  regulatory  action  if  risk 
concerns  are  raised. 

IV.  Conclusion 

Today's  notice  announces  the 
Agency's  final  decision  that  the  lindane 
induced  kidney  effects  observed  in  male 
rats  are  not  relevant  for  hiunan  risk 
assessment,  nor  do  these  effects  meet 
the  risk  criteria  for  initiation  of  a 
Special  Review.  Because  EPA  no  longer 


believes  there  is  a  renal-related  hazard 
posed  to  humans,  the  Agency  will  not 
initiate  a  Special  Review  for  this  effect. 
The  Agency  is  developing  a  strategy  to 
look  at  the  role  of  organochlorine 
pesticides,  such  as  lindane,  may  play  as 
endocrine  disrupters  to  better 
understand  the  risks  from  this  group  of 
chemicals.  This  action  does  not 
preclude  the  Agency  from  taking  action 
on  this  chemical  in  the  futiue  as  new 
information  on  this  or  any  other  risk 
concern  becomes  known. 

Dated:  July  19, 1995. 

Ljmn  R.  Goldman, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

(PR  Doc.  95-18368  Filed  7-25-95:  8:45  am] 
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[OPP-30390;  FRL-4966-1] 

Monterey  Laboratories;  Application  to 
Register  a  Pesticide  Product 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  an  application  to  register  a  pesticide 
product  involving  a  changed  use  pattern 
purauant  to  the  provisions  of  section 
3(c)(4)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended. 
DATES:  Written  comments  must  be 
submitted  by  August  25, 1995. 
ADDRESSES:  By  mail,  submit  written 
comments  identified  by  the  document 
control  number  (OPP-30390)  and  the 
file  symbol  {63608-R)  to:  Pubhc 
Response  and  Program  Resources 
Branch,  Field  Operations  Divisions 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  comments  to: 
Environmental  Protection  Agency,  Rm. 
1132,  CM  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  be  accepted  on 
disks  in  Wordperfect  in  5.1  file  format 
or  ASCn  file  format.  All  comments  and 
data  in  electronic  form  must  be 
identified  by  the  docket  number  [OPP- 
30390].  No  "Confidential  Business 
Information"  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  notice  may  be  filed  online  at  many 


Federal  Depository  Libraries.  Additional 
information  on  electronic  submission 
can  be  found  below  in  this  document. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding 
hoUdays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Shanaz  Bacchus,  Biopesticides 
and  Pollution  Prevention  Division 
(7501 W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  CS51B6,  Westfield  Building  North 
Tower,  2800  Crystal  Drive,  Arlington, 
VA  22202,  (703)  308-8097;  e-mail: 
bacchu8.shanaz@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
received  an  application  from  Monterey 
Laboratories,  777  Maher  Court,  P.O.  Box 
189,  Watsonville,  CA  95077-0189.  to 
register  the  p>esticide  product  Vertigo 
Mushroom  Fimgicide  (EPA  File  Symbol 
63608-R),  containing  the  active 
ingredient  ciimamaldehyde  at  50 
percent,  which  involves  a  changed  use 
pattern  purauant  to  the  provisions  of 
section  3(c)(4)  of  FIFRA.  This  product  is 
for  general  use  to  include  in  its 
presently  registered  use,  the  control  of 
larvae  of  soil  dwelUng  beetles  on  or  in 
tiufgrass,  landscape  ornamentals,  soil, 
transporation  facilities,  and  interior 
plantscapes.  Notice  of  receipt  of  this 
appUcation  does  not  imply  a  decision 
by  the  Agency  on  the  application. 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  aimounced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

A  record  has  been  established  for  this 
notice  under  docket  number  (OPP- 
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30390]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  8.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Reso\irces 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp^ocketdepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  .ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division  at  the 
address  provided  from  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  It  is  suggested  that 
persons  interested  in  reviewing  the 
application  file,  telephone  this  office  at 
(703-305-5805),  to  ensure  that  the  file 
is  available  on  the  date  of  intended  visit. 

Audiority:  7  U.S.C  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  July  12, 1995. 

Janflt  L.  Andenm^ 

Acting  Director,  Biopesticides  and  Pollution 
Prevention  Division.  Office  of  Pesticide 
Proffums. 

[FR  Doc.  95-18000  Filed  7-25-95;  8:45  am] 
•lUJNQCOOE  6SM-60-F 


[OPP-30371A:  FRL-49e4-1] 

Ciba-Geigy  Corp;  Approval  of 
Pesticide  Product  Registrations 

agency:  Environmental  Protection 
Agency  (EPA).     - 


ACTION:  Notice. 


SUMMARY:  This  notice  annotmces 
Agency  approval  of  apphcations 
submitted  by  Ciba-Geigy  Corporation,  to 
conditionally  register  the  pesticide 
products  Peak,  Exceed,  and  Prosulfiiron 
Technical  containing  new  active 
ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(7)(C)  of  ■ 
the  Federal  Insecticide,  Fungicide,  and 
Rodentidde  Act  (FIFRA),  as  amended. 

FOR  FURTHER  INFORMATKM  CONTACT:  By 
mail:  Robert  Taylor.  Product  Manager 
(PM)  25,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs,  401  M  St., 
SW..  Washii^on.  DC  20460.  Office 
location  and  telephone  number:  Rm. 
245.  CM  #2,  Environmental  Protection 
Agency,  1921  JeSerson  Davis  Hwy, 
ArUngton,  VA  22202,  703-305-6800;  e- 
mail:  taylor.robert9epamail.epa.gov. 

SUPPt^MENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  August  18, 1994  (59 
FR  42593),  which  announced  that  Qba- 
Geigy  Corp.,  P.O.  Box  18300, 
Greensboro,  NC,  27419,  had  submitted 
applications  to  conditionally  register  the 
pesticide  products  Exceed  WG  (now 
known  as  Peak)  and  Prosulfuron 
Technical  (EPA  File  Symbols  100-TAG 
and  100-TAE),  containing  the  active 
ingredient  prosulfuron  l-(4-methoxy-6- 
methyl-triazin-2-yl)-3-l2-(3.3.3- 
trifluoropropyl)-phenylsulfonyl]-m«a  at 
57  and  96  percent  respectively,  an 
active  ingredient  not  included  in  any 
previously  registered  products. 

EPA  subsequently  received  an 
application  from  Ciba-Geigy  to  register 
the  product  Exceed  (EPA  File  Symbol 
100-TTU),  containing  the  active 
ingredient  prosulfuron  l-(4-methoxy-6- 
methyl-triazin-2-yl)-3-|2-(3,3,3- 
trifluoropropyl)-phenylsulfonyl)-urea  at 
32.3  percent,  an  active  ingredient  not 
included  in  any  previously  registered 
products  and  primisulfuron-methyl  3- 
(4,6-bis(difluoromethoxy)-pyrimidin-2- 
yll-l-(2- 

methoxycarbonylphenylsulfonyl)  urea 
also  at  32.3  percent,  an  active  ingredient 
that  was  registered  in  1990,  for  use  in 
other  products.  However,  since  the 
notice  of  receipt  of  application  was  not 
published  in  Federal  Register,  as 
required  by  FIFR.^,  as  amended, 
interested  parties  may  submit  written 
comments  within  30  days  from  the  date 
of  publication  of  this  notice  for  this 
product  only.  Comments  and  data  may 
also  be  submitted  electronically  by 
sending  electronic  mail;  e-mail  to:  opp- 
docketdepamail.epa.gov.  More  detailed 
information  is  found  in  all  docuipents 
requesting  comments  as  of  May  1995. 


llie  applications  woe  approved  on 
May  3, 1995,  for  one  technical  and  two 
end-use  products  listed  below: 

1.  Prosulfuron  Technical  for 
formulation  into  herbicides  for  the  use 
on  com  (EPA  Registration  Number  100- 
762). 

2.  Peak  Herbicide  (formerly  Exceed 
WG)  for  weed  control  in  field  com 
(grown  for  grain,  silage,  or  seed), 
popcorn,  and  sweet  com  (EPA 
Registration  Number  100-763). 

3.  Exceed  for  weed  control  in  field 
com  (grown  for  grain,  silage,  or  seed), 
and  popcom  (EPA  Registration  Number 
100-774). 

A  conditional  registration  may  be 
granted  under  section  3(c)(7)(C)  of 
FIFRA  for  a  new  active  ingredient  where 
certain  data  are  lacking,  on  condition 
that  such  data  are  received  by  the  end 
of  the  conditional  registration  period 
and  do  not  meet  or  exceed  the  risk 
criteria  set  forth  in  40  CFR  154.7;  that 
use  of  the  pesticide  during  the 
conditional  registration  period  will  not 
cause  unreasonable  adverse  effects;  and 
that  use  of  the  pesticide  is  in  the  pubUc 
interest. 

The  Agency  has  considered  the 
available  data  on  the  risks  associated 
with  the  proposed  use  of  prosulfuron 
and  primisulfuron-methyl.  and 
information  on  social,  economic,  and 
environmental  benefits  to  be  derived 
from  such  use.  Specifically,  the  Agency 
has  considered  the  nature  and  its 
pattern  of  use,  application  methods  and 
rates,  and  level  and  extent  of  potential 
exposure.  Based  on  these  reviews,  the 
Agency  was  able  to  make  basic  health 
and  safety  determinations  which  show 
that  use  of  prosulfuron  and 
primisiilfuron-methyl  during  the  period 
of  conditional  registration  will  not  cause 
any  unreasonable  adverse  effect  on  the 
environment,  and  that  use  of  the 
pesticide  is,  in  the  public  interest. 

These  products  are  conditionally 
registered  in  accordance  with  FIFRA    . 
section  3(c)(7)(C).  If  the  conditions  are 
not  complied  with  the  registrations  will 
be  subject  to  cancellation  in  accordance 
writh  FIFRA  section  6(e).  Qba-Geigy 
must  make  sure  that  all  required  studies 
are  submitted  under  the  terms  of  these 
conditional  registrations. 

Consistent  with  section  3(c)(7)(C),  the 
Agency  has  determined  that  these 
conditional  registrations  are  in  the 
public  interest.  Use  of  the  pesticides  are 
of  significance  to  the  user  community, 
and  appropriate  labeling,  use  directions, 
and  other  measures  have  been  taken  to 
ensure  that  use  of  the  pesticides  will  not 
result  in  unreasonable  adverse  effects  to 
man  and  the  environment. 

More  detailed  information  on  these 
conditional  registrations  is  contained  in 


an  EPA  Pesticide  Fact  Sheet  on 
prosulfuron  and  primisulfuron-methyl. 

A  copy  of  this  fact  sheet,  which 
provides  a  simunary  description  of  the 
chemical,  use  patterns  and 
formulations.^ience  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  c^tained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road, 
Springfield,  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Response  and 
Prc^ram  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  Rm.  1132.  CM  #2. 


Arlington,  VA  22202  (703-305-5805). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must 
be  addressed  to  the  Freedom  of 
Information  Office  (A-101).  401  M  St., 
SW. ,  Washington.  D.C.  20460.  Such 
requests  should:  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 

Audioritjr:  7  U.S.C  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  July  14, 1995. 

Stephen  L.  Johnson, 

Director,  Registration  Division.  Office  of 
Pesticide  Propxims. 

(FR  Doc  95>-18253  Filed  7-25-95;  8:45  am] 

WLUMO  COOS  m»o  ur 


[OPP-34076A;  FRL-4969-2] 

Reregistration  EilgitXIity  Decision 
Documents  for  Ethephon,  A  al.; 
Availability  for  Comment  Correction; 
Extension  of  Put)lic  Comment  Period 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  correction. 

SUMMARY:  In  this  notice  EPA  is 
correcting  a  Notice  of  Availability  of 
Reregistration  Eligibility  Decision  (RED) 
for  active  ingredients  of  Ethephon. 
Liniutin  and  Metolachlor  which 
published  in  the  Federal  Register  on 
May  24, 1995  ^d  is  reopening  the 
comment  peridd. 

DATE:  The  comment  period  for  this  RED 
is  reopened  and  comments  are  due  by 
August  31,  1995. 

FOR  FURTHER  INF0RMATK3N  CONTACT: 
Technical  questions  on  the  decisions  in 
this  RED  and  on  this  correction  should 
be  directed  to  the  appropriate  chemical 
review  managers  Usted  below: 


Ust 

Chemical  Name 

Case  No. 

Chemical  Review  Manager 

Telephone  No. 

List  A  

Ethephon 

Linuron 

Metolachlor  

Case  0382  _ 

Judy  Loranger  _ 

Karen  Jones ..»».« .••.•.m..m.«. •»•••. ...«••••.«. 

Jane  Mitchell  „ 

(703)  308-6056 

Ust  A  

Li8t"A  

Case  0047 

Case  0001  

(703)308-8047 
(703)  308-8061 

Correction 

In  FR  Doc.  95-12566  published  in  the 
Federal  Register  of  Wednesday,  May  24, 
1995.  beginning  on  page  27505,  in  the 
2nd  column,  fourth  line  fitim  the  top, 
the  sentence  "EPA  has  determined  mat 
all  currently  registered  products  subject 
to  reregistration  containing  these  active 
ingredients  are  eligible  for 
reregistration.",  is  corrected  to  read  as 
follows:  "EPA  has  determined  that  all 
currently  registered  products  subject  to 
reregistration  containing  Metolachlor 
are  eligible  for  reregistration  except 
those  with  uses  for  potatoes,  soybeans, 
and  peanuts.  An  eligibility  decision  for 
these  uses  cannot  be  made  at  this  time 
because  under  current  policies,  section 
409  tolerances  imder  the  Federal  Food, 
Dmg  &  Cosmetic  Act  (FFDCA)  are 
needed  because  Metolachlor 
concentrates  in  some  of  the  processed 
fractions  of  these  crops  and  such 
tolerances  may  be  barred  by  the  Delaney 
Clause.  EPA  has  determined  that  all 
currently  registered  products  subject  to 
reregistration  containing  Linuron  are 
eligible  for  reregistration  except  for  the 
use  of  Linuron  on  cotton,  potato,  non- 
cropland  (rights-of-way),  and  sweet  com 
until  additional  generic  data  are 
submitted.  The  Agency  is  imable  to 
make  a  reregistration  eUgibility  decision 
on  the  use  of  Linuron  on  potatoes 


because  under  current  policies 
tolerances  imder  section  409  of  the 
(FFDCA)  are  needed  for  this  use,  but 
such  a  tolerance  may  be  barred  by  the 
Delaney  clause  in  section  409." 

There  are  no  changes  regarding 
Ethephon. 

Dated:  July  20, 1995. 

Lois  Rossi. 

Director,  Special  Review  and  Reregistration 
Division.  Office  of  Pesticide  Programs. 

[FR  Doc.  95-18366  Filed  7-25-95;  8:45  am] 
BiujNO  CODE  asao-so-F 


[PF-628;  FRL-4958-2] 

Pesticide  Tolerance  Petitions;  Filings, 
Amendments,  and  a  Withdrawal 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  annoimces  initial 
filings,  amendments,  and  a  withdrawal 
of  pesticide  petitions  (PP)  and  food/feed 
additive  petitions  (FAP)  proposing  the 
establishment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  agricultural  commodities. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 


Operations  Division  (7506C),  Office  of 
i^estidde  Programs,  Enviromnental 
Protection  Agency,  401  M  St..  SW.. 
Washington,  DC  20460.  In  person,  bring 
:omments  to:  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "(Donfidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  riot  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Ck>mments  and  data  will  also  be 


JMI 
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accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  fbrmaL  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
(PF-628].  No  CBI  should  be  submitted 
through  e-mail.  Electronic  comments  on 


this  notice  may  be  filed  online  at  many 
Federal  Depository  Libraries.  Additional 
information  on  electronic  siibmissions 
can  be  found  below  in  this  dociunent. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
•mail:  Registration  Division  (7505C), 


CDffice  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.  SW..  Washington,  DC  20460.  In 
person,  contact  the  PM  named  in  each 
petition  at  the  following  office  location/ 
telephone  number: 


Product  Manager 

Office  location/leleptKine  nurrtier/e^inai 

Address 

George  LaRocca  (PM-13) - ... 

Dennis  Edwards.  Jr.  (PM-19) 

Joanne  Mitter  (PM-23) •. 

Rm.  204.  CM  «2.  70a^30&6100:  e-mail: 
laroccageorge@epamaii.epa.gov. 

Rm.  207.  CM  #2.  703-305-6386;  e-mail:  ed- 
wards.dennis@epemail.epe.gov. 

Rm.  237.  CM  #2.  703-30S6224:  e-meii:  mi- 
ler.panne@epamail.epa.gov. 

1921  Jefferson  Davis  Hwy.,  Arlington,  VA 

Da 

Da 

SUPPt^MENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  and  food/ 
feed  additive  petitions  as  follows 
proposing  the  amendment  of  regulations 
for  residues  of  certain  pesticide 
chemicals  in  or  on  various  agricultural 
commodities.  EPA  is  also  withdrawing 
a  petition. 

Initial  Filings 

1.  PP  5F4508.  Merck  &  Co.,  Inc., 
Agricultural  Research  and  Development. 
Hillsborou^  Rd..  Three  Bridges,  NJ 
08487,  has  submitted  to  EPA  pesticide 
petition  (PP)  5F4508  that  proposes 
amending  40  CFR  180.449  to  establish 
tolerances  for  the  insecticide  avermectin 
Bi  and  its  delta-8,9-isomer  in  or  on 
potatoes  at  .002  part  per  million  (ppm). 
(PM-13) 

2.  PP5F4522.  Bayer  Corp.  (formerly 
Miles,  Inc.)  8400  Hawthorn  Rd.,  P.O. 
Box  4913.  Kansas  Qty.  MO  64120-0013, 
has  submitted  to  EPA  pesticide  petition 
(PP)  5F4522  that  proposes  amending  40 
CFR  180.472  by  establshing  a  regulation 
permitting  residues  of  the  the 
insecticide  imidacloprid.  l-[chloro-3- 
pyridinyl)methyl-N-nitro-2- 
imidazolidinimine,  in  or  on  leafy  green 
vegetables  (including  amaranth; 
arrugula;  chervil;  chrysanthemiun, 
edible-leaved;  chrysanthemum,  garland; 
com  salad;  cress,  garden;  cress,  upland; 
dandelion;  dock;  endive;  orach;  parsley; 
purslane,  garden;  purslane,  winter; 
radicchio  (red  chicory);  spinach; 
spinach.  New  Zealand;  and  spinach, 
vine).  (PM-19) 

Amended  Filings 

3.  FAP  4H5700.  EPA  gave  notice  in 
the  Federal  Register  of  November  2, 
1994  (59  FR  54907).  that  Gustafeon.  hic, 
P.O.  Box  660065,  Dallas.  TX  75266- 
0065.  had  submitted  the  petition  to 
amend  40  CFR  part  186  to  establish  a 
fised  additive  regulation  for  the 
insecticide  imidacloprid.  l-[(chloro-3- 
pyridinyl)methyl-N-nitro-2- 
imidazolidinimine,  and  its  metaboUtes 
(calculated  as  imidacloprid),  in  or  on 


the  processed  commodity  beets,  sugar, 
molasses  at  0.2  part  per  million  (ppm). 
Gustafson,  Inc.,  has  submitted  to  EPA  an 
amendment  to  the  petition  that  now 
calls  for  establishing  a  feed  additive 
regulation  for  the  processed  conunodity 
beets,  sugar,  molasses  at  0.5  ppm.  (PM- 
19) 

4.  PP  3F3607.  In  the  Federal  Register 
of  May  25, 1986  (53  FR  18897),  EPA 
issues  a  notice  that  Hoechst  Celanese 
Corp.,  Route  202-206  North, 
Sommerville,  NJ  08876,  proposed 
amending  40  CFR  part  180  by 
establishing  a  regulation  to- permit  the 
residues  of  the  herbicide 
monoammonium  2-amino-4- 
(hydroxymethylphosphinyll-butanoate 
(expressed  as  2-amino-4- 
(hydroxymethylphosphinyl  butanoic 
acid)  and  3- 

methylphosphinicopropionic  acid 
(expre^ed  as  2-amino-4- 
(hydroxymethylphosphinyl)  butanoic 
add)  in  or  on  soybean  seeid  at  0.05  ppm; 
apples  at  0.05  ppm;  grapes  at  0.05  ppm; 
field  com  grain',  forage,  fodder,  and 
silage  at  0.05  ppm;  nuts  at  0.05  ppm; 
and  almond  hulls  at  0.50  ppm.  An 
amendment  to  the  PP  8F3607  has  been 
submitted  to  EPA  by  AgrEvo  USA  Co., 
Little  Falls  One.  2711  Centerville  Rd.. 
Wilmington.  DE  19808,  proposing  to 
amend  40  CFR  part  180  by  establishing 
a  regulation  to  permit  residues  of  the 
herbicide  butanoic  add.  2-amino-4- 
(hydroxymethylphosphinyl), 
monoanmioniiun  salt  and  its  metabolite 
3-methylphosphinico-propionic  add,  in 
or  on  the  tree  nut  group  at  0.10  ppm. 
almond  hulls  at  0.50  ppm,  cattle  fat  at 
0.05  ppm.  cattle  meat  at  0.05  ppm,  cattle 
meat  byproducts  (mbyp)  at  0.10  ppm, 
eggs  at  0.05  ppm,  goat  fat  at  0.05  ppm, 
goat  meat  at  0.05  ppm.  goat  mbyp  at 
0.10  ppm,  horse  fkt  at  0.05  ppm.  horse 
meat  at  0.05"  ppm,  horse  mbyp  at  0.10 
ppm.  milk  at  0.02  ppm,  poultry  fat  at 
0.05  ppm.  poultry  meat  at  0.05  ppm. 
poultry  mbyp  at  0.10  ppm.  sheep  fat  at 
0.05.  sheep  meat  at  0.05,  and  sheep 
mbyp  at  0.10  ppm. 


Withrawn  Petition 

5.  PP  2F4110.  Hoechst-Roussel  Agri- 
Vet  Co..  Route  202-206.  P.O.  Box  2500 
Somerville,  NJ  08876-1258.  has 
requested  that  the  petition  be 
withdrawn  without  prejudice  to  future 
filing.  Notice  of  filing  of  the  petition 
appeared  in  the  Fadnal  Register  of  Jime 
10.  1992  (57  FR  24646),  and  proposed 
establishment  of  a  regulation  to  permit 
residues  of  the  insectidde  amitraz  in  or 
on  the  liver,  fat,  and  meat  byproduds  of 
cattle,  goats,  hogs,  horses,  and  sheep. 
The  notice  of  filing  is  hereby  vdthdrawn 
without  prejudice  to  a  future  filing  of 
the  notice.  (PM  19) 

A  record  has  been  established  for  this 
notice  document  imder  docket  number 
[PF-628]  (including  any  comments  and 
data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  indude  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
hohdays.  The  pubUc  record  is  located  in 
Rm.  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pestidde  Programs,  Environmental 
Protection  Agency.  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway. 
Arlington.  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-DocketOepamaiI.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  spedal  charaders  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  wiU 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 


comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

Listof  Sobiects 

Environmental  protection. 
Agricultural  commodities.  Food 
additives.  Feed  additives,  Pestiddes  and 
pests.  Reporting  and  recordkeeping. 

Authority:  7  U.S.C.  136a. 

Dated:  July  10, 1995. 

Peter  Caulkina, 

Acting  Dinctor,  Registration  Division,  Office 
of  Pesticide  Programs. 

(FR  Doc.  95-18367;  Tiled  7-25-95;  8:45  am] 
HLLMQ  CODE  MM-6»-F 

[pPP-180975;  FRL-4963-q 
Emergenqf  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  EPA  has  granted  specific 
'exemptions  for  the  control  of  various 
pests  to  the  12  States  listed  below.  Two 
crisis  exemptions  were  initiated  by  the 
Washington  Department  of  Agriculture. 
These  exemptions,  issued  during  the 
month  of  April  1995,  are  subjed  to 
application  and  timing  restrictions  and 
reporting  requirements  designed  to 
protect  the  environment  to  the 
maximum  extent  possible.  Information 
on  these  restrictions  is  available  from 
the  contad  persons  in  EPA  listed  below. 
DATES:  See  each  specific  exemption  for 
its  effective  date. 

FOR  FURTHER  INFORMATION  CONTACT:  See 
each  emergency  exemption  for  the  name 
of  the  contad  person.  The  following 
information  applies  to  all  contad 
persons:  By  mail:  Registration  Division 
(7505W),  Office  of  Pestidde  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
6th  Floor.  CS  #1.  2800  Jefferson  Davis 
Highway.  Arlington,  VA,  (703)  308- 
8417;  e-mail: 

group.ermus@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
granted  specific  exemptions  to  the: 

1.  Delaware  Department  of 
Agriculture  for  the  use  of  clomazone  on 
cucumbers  to  control  broadleaf  weeds 
and  grasses;  April  10. 1995.  to  August 
20. 1995.  Pavid  Deegan) 

2.  Delaware  Department  of 
Agriculture  for  the  use  of  clomazone  on 
watermelons  to  control  weeds;  April  19. 
1995.  to  June  30. 1995.  (David  Deegt  n) 


3.  Idaho  Department  of  Agriculture  for 
the  use  of  avermectin  on  hops  to  control 
two-spotted  spider  mites;  April  19. 
1995.  to  September  20. 1995.  (Margarita 
Collantes) 

4.  Maryland  Department  of 
Agriciilture  for  the  use  of  domazone  on 
watermelons  to  control  weeds;  April  19. 

1995.  to  June  30,  1995.  pavid  Deegan) 

5.  Maryland  Department  of 
Agriculture  for  the  use  of  clomazone  on 
cucimibers  to  control  broadleaf  weeds 
and  grasses;  April  10. 1995.  to  August 
20, 1995.  (David  Deegan) 

6.  Michigan  Department  of 
Agriculture  for  the  use  of 
oxytetracycline  on  apples  to  control  fire 
blight;  April  18, 1995.  to  July  1. 1995. 
(Margarita  Collantes) 

7.  New  Jersey  Department  of 
Environmental  Protediou  and  Energy 
for  the  use  of  chlorothalonil  on 
blueberries  to  control  anthracnose;  April 
12. 1995.  to  December  31. 1995.  (David 
Deegan) 

8.  New  York  Department  of 
Environmental  Conservation  for  the  use 
of  chlorothalonil  on  blueberries  to 
control  anthracnose;  April  12. 1995.  to 
July  31, 1995.  (David  Deegan) 

9.  Oregon  Department  of  Agriculture 
for  the  use  of  propiconazole  on  mint  to 
control  peppermint  rust;  April  3, 1995. 
to  June  1. 1995.  (Margarita  Collantes) 

10.  Oregon  Department  of  Agriculture 
for  the  use  of  oxytetracycline  on  apples 
to  control  fire  blight;  April  18.  1995.  to 
May  7. 1995.  (Margarita  Collantes) 

11.  Oregon  Department  of  Agriculture 
for  the  use  of  bifenthrin  on  raspberries 
to  control  weevils;  April  20, 1995.  to 
August  15. 1995.  (David  Deegan) 

12.  Oregon  Department  of  Agricultiue 
for  the  use  of  bifenthrin  on  strawberries 
to  control  weevils;  April  19, 1995.  to 
August  31, 1995.  (David  Deegan) 

13.  Oregon  Department  of  Agriculture 
for  the  use  of  avermectin  on  hops  to 
control  two-spotted  spider  mites;  April 
19,  1995,  to  September  20, 1995. 
(Margarita  Collantes) 

14.  Pennsylvania  Department  of 
Agriculture  for  the  use  of  chlorothalonil 
on  mushrooms  to  control  verticillium 
fungicola;  April  27, 1995.  to  April  26. 

1996.  (David  Deegan) 

15.  Texas  Department  of  Agricultiu* 
for  the  use  of  esfenvalerate  on  greens 
(kale,  kohlrabi,  and  mustard  greens)  to 
control  cabbage  loopers;  April  21. 1995. 
to  November  30. 1995.  (Libby 
Pemberton) 

16.  Virginia  Department  of 
Agriculture  and  Consumer  Services  for 
the  use  of  clomazone  on  watermelons  to 
control  weeds;  April  19. 1995,  to  June 
30, 1995.  (David  Deegan) 

17.  Virginia  Department  of 
Agriculture  and  Consumer  Services  for 


the  use  of  clomazone  on  cucumbers  to 
control  broadleaf  weeds  and  grasses; 
April  1. 1995,  to  August  20. 1995. 
(David  Deegan) 

,  18.  Washington  Department  of 
Agricultiue  for  the  use  of  bifenthrin  on 
strawberries  to  control  weevils;  April 
19, 1995.  to  Septeml>er  30, 1995.  QQavid 
Deegan) 

19.  Washington  Department  of 
Agricultiue  for  the  use  of  avermectin  on 
hops  to  control  two-spotted  spider 
mites;  April  19, 1995.  to  September  20. 
1995.  (Margarita  Collantes) 

20.  Washington  Department  of 
Agricidtiue  for  the  use  of 
oxytetracycline  on  apples  to  control  fire 
blight;  April  18. 1995.  to  August  1, 
1995.  Washington  had  initiated  a  crisis 
exemption  for  this  use.  (Margarita 
Collantes) 

21.  Washington  Department  of 
Agriculture  for  the  use  of  clomazone  on 
cuciunbers  to  control  broadleaf  weeds 
and  grasses;  April  10. 1995.  to  Jime  30. 
1995.  (David  Deegan) 

22.  Wisconsin  Department  of 
Agricultur^,  Trade,  and  Consumer 
Services  for  the  use  of  clomazone  on 
cabbage  to  control  velvetleaf;  April  15, 
1995.  to  August  31. 1995.  (David 
Deegan) 

Crisis  exemptions  were  initiated  by 
the: 

1.  Washington  Department  of 
Agricultiue  on  April  27. 1995.  for  the 
use  of  sethoxydim  on  mint  to  control 
grasses.  This  program  is  expeded  to  last 
until  November  1. 1995.  (Libby 
Pemberton) 

2.  Washington  Department  of 
Agriculture  on  April  7, 1995.  for  the  use 
of  oxytfetracycline  on  apples  to  control 
fire  blight.  This  program  will  end  on 
August  1, 1995.  (Margarita  Collantes) 

Authority:  7  U.S.C.  136. 

ListofSub)ects 

Environmental  protection.  Pesticides 
and  pests,  Crisis  exemptions. 
Dated:  July  5, 1995. 

Peter  Caulkina. 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

[PR  Doc.  95-17999  Filed  7-25-45;  8:45  am] 

BiLUNO  CODE  a660-6ft-F 

[OPP-1 80976;  FRL  4967-2] 

Lactofen;  Receipt  of  Application  for 
Emergency  Exemption,  Solicitation  of 
Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 
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summary:  EPA  has  received  a  specific 
exemption  request  from  the  Florida 
Depaitment  of  Agriculture  Consumer 
Services  (hereafter  referred  to  as  the 
"Applicant")  for  use  of  the  pesticide, 
lactofen  (Cobra  Herbicide),  to  control 
nightshade  Solanum  spp.  and 
puthenium  Parthenium  spp.  on  up  to 
10,000  acres  of  row  middle  tomatoes 
and  5,000  acres  of  row  middle  green 
peppers  in  Florida.  In  accordance  Mdth 
40  CFR  166.24,  EPA  is  soliciting  public 
comment  before  making  the'decision 
whether  or  not  to  grant  the  exemption. 

DATES:  Comments  must  be  received  on 
or  before  August  10, 1995. 

ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180976."  should  be 
submitted  by  mail  tor  Public  Response 
and  Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  Ciystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docketOepamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
1OPP-180976J.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  foimd 
below  in  this  dociunent. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procediu^s  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  (CBI)  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  #2. 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
from  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  legal  holidays. 


FOR  FURTHER  MFORMATKM  CONTACT:  By 
mail:  Margarita  Collantes,  Registration 
Division  (7505W],  OfBce  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number  6th  Floor,  Crystal  Station  I. 
2800  Jefferson  Davis  Highway, 
Arlington,  VA.  (703)  308-8347;  Internet 
address: 
collantes.Margaritadepamail.epa.gov. 

SUPPLEMENTARY  INFORMATKM:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodentidde  Act  (FIFRA) 
(7  U.S.Q  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  sudh 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  use  of  the  herbicide, 
lactofen,  available  as  Cobra  from  Valent 
USA  Corporation,  to  control  nightshade 
and  parthenium  on  up  to  10,000  acres ' 
of  row  middle  tomatoes  and  5,000  acres 
of  row  middle  green  peppers  in  Florida. 
Information  in  accordance  with  40  CFR 
part  166  was  submitted  as  part  of  this 
request. 

According  to  the  Applicant,  the  use  of 
registered  altemativeg.  Paraquat  and 
Diquat  herbicides,  has  led  to  the 
development  of  different  biotypes  of 
nightshade  in  Florida.  Researchers  have 
shown  that  nightshade  has  developed  a 
tolerance  to  postemergence  apphcations 
of  both  Diquat  and  Paraquat.  There  are 
no  preemergence  herbicides  labeled  in 
tomatoes  or  green  peppers  which 
control  nightshade.  Enquik,  provides 
some  postemergence  bumdown  of 
nightshade,  however,  control  is 
incomplete  and  regrowth  can  occur 
quite  rapidly.  In  addition,  Enquik  is 
highly  corrosive  and  requires  special 
application  equipment,  res\ilting  in 
limited  use  potential. 

Loss  of  yields  can  be  due  to 
allelopathic  affect  from  nightshade, 
direct  competition  for  water  and 
nutrients  from  both  weed  species,  and 
interference  in  crop  harvest  from  both 
weed  species.  Finely  and  most 
importantly,  nightshade  is  an  excellent 
host  of  the  poinsettia  strain  of  silverleaf 
whitefly.  Silverleaf  whitefly  causes 
irregular  ripening  and  is  a  vector  for 
gemini  virus  in  tomatoes.  Institute  of 
Food  and  Agricultiu«  Scientists  (IF AS) 
have  shown  that  gemini  virus  can 
reduce  tomato  yields  up  to  60  percent. 
They  believe  that  the  use  of  Cobra 
herbicide  will  control  nightshade  and 
partheniiun  which  should  result  in 
tomato  and  green  pepper  estimated  net 
and  gross  revenues  falling  within  the 
previous  5  year  averages. 


Undv  the  proposed  exemption,  a 
mwvimiiin  of  two  applications  per  crop 
would  be  made  at  [0.3  to  0.5  lbs  of 
active  ingredient  (a.i.)]  (19  to  32  fl.  ozs. 
per  acre)  as  a  preemergence  and/or 
postemergence  application.  Not  to  apply 
within  30  days  of  harvest.  Reentry  to 
treated  acres  without  protective  clothing 
is  not  allowed  until  spray  has  dried. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  that  the  Agency  publish 
notice  of  receipt  in  the  Federal  Register 
and  solicit  public  comment  on  an 
application  for  a  specific  exemption  if 
an  emergency  exemption  has  been 
requestcKl  or  granted  for  that  use  in  any 
3  previous  years,  and  a  complete 
application  for  registration  of  that  use 
has  not  been  submitted  to  the  Agency 
[40  CFR  166.24(a)(6)].  Exemptions  for 
the  use  of  Lactofen  on  tomatoes  and 
green  peppers  have  been  requested  and 
granted  for  the  past  3  years,  and  an 
application  for  registration  of  this  use 
has  not  been  submitted  to  the  Agency. 

A  record  has  been  established  for  tnis 
notice  under  docket  niunber  "[OPP- 
180976]"  (including  conmients  and  data 
submitted  electronically  as  described 
below).  A  public  veraion  of  this  record, 
including  printed,  paper  versions  of 
electronic  conunents,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Resporwe  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directiy  to  EPA  at: 

opp-docket6epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characterf  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form.  . 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  wiU  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  direcUy  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 


address  above.  The  Agency  vtrill  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Florida  Department  of  Agricultiu«  and 
Consumer  Services. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests,  Crisis  exemptions. 

Dated:  July  13, 1995. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

(PR  Doc.  95-18254  Filed  7-25-95;  8:45  am] 
Biuma  CODE  e66a-s»-F 

[OPP-60808;  FRL-4965-3] 

Issuance  of  Experimental  Use  Permits 

AGENCY:  Environmental  Protection 
Agmcy  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  granted  experimental 
use  permits  to  the  following  applicants. 
These  permits  are  in  Euxx)rdance  with, 
and  subject  to,  the  provisions  of  40  CFR 
part  172,  which  defines  EPA  procedures 
with  resp>ect  to  the  use  of  pesticides  for 
experimental  use  purposes. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washineton,  DC  20460. 

In  person  or  by  telephone:  Contact  the 
product  manager  at  the  following 
address  at  the  office  location,  telephone 
niunber,  or  e-mail  address  dted  in  each 
experimental  use  permit:  1921  Jefferson 
Davis  Highway,  Arlington,  VA. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
issued  the  following  experimental  use 
permits: 

275-EUP-80.  Issuance.  Abbott 
Laboratories.  1401  Sheridan  Road, 
North  Chicago,  II  60064-4000.  This 
experimental  use  permit  allows  the  use 
of  270  pounds  of  the  plant  growth 
regulator  (S)-trans-2-amino-4-(2- 
aminoethoxy)-3-butenoic  acid 
hydrochloride  on  2,450  acres  of  apples 
to  evaluate  its  ability  to  maintain  fruit 
firmness  and  its  effectiveness  as  a  stop 
drop  agent.  The  program  is  authorized 
only  in  the  States  of  California,  Maine, 
Massachusetts,  Michigan,  New  Jersey. 
New  York,  North  Carolina.  Ohio. 
Oregon,  Pennsylvania.  Vermont. 
Virginia,  and  Washington.  The 
experimental  use  permit  is  effective 
from  May  10, 1995  to  Jime  1,  1996.  A 
temporary  tolerance  for  residues  of  the 
active  ingredient  in  or  on  apples  has 


been  established.  (James  Stone,  Acting 
PM  22.  Rm.  229,  CM  #2.  703-305-7391, 
e-mail:  stone.james@epamail.epa.gov) 

241-EUP-120.  Renewal.  American 
Cyanamid  Company,  P.O.  Box  400, ' 
Princeton,  NJ  08543-0400.  This 
experimental  use  permit  allows  the  use 
of  720  pounds  (360  pounds  each  year) 
of  the  chemical  hybridizing  agent 
potassium  3,4-didiloro-5- 
isothiazolecarboxylate  on  400  acres  (200 
acres  each  year)  of  cotton  to  evaluate 
chemical  hybridizing.  The  program  is 
authorized  only  in  the  State  of  Arizona. 
The  experimental  use  permit  is  effective 
from  March  3. 1995  to  April  12, 1997. 
(James  Stone,  Acting  PM  22,  Rm.  229. 
CM  #2,  703-305-7391.  e-mail: 
stone.james@epamail.epa.gov) 

241-EUP-123.  Renewal.  American 
Cyanamid  Company.  P.O.  Box  400. 
Princeton,  NJ  08543-0400.  This 
experimental  use  permit  allows  the  use 
of  560  pounds  (280  pounds  each  year) 
of  the  plant  growrth  regulator  l-(3- 
chlorophthalimido)- 
cyclohexanecarboxamide  on  2,000  acres 
(1,000  acres  each  yearj  on  various 
ornamental  crops  to  evaluate  the 
increase  of  stem  production  and  quality. 
The  program  is  authorized  only  in  the 
States  of  Alabama.  Arkansas,  California, 
Colorado,  Coimecticut,  Florida,  Georgia, 
Hawaii,  Idaho,  Illinois,  Indiana,  Iowa, 
Kentucky,  Maryland,  Massachusetts. 
Michigan,  Minnesota,  Missouri,  New 
Hampshire,  New  Jeraey,  New  Mexico, 
New  York,  North  Carolina,  Ohio. 
Oregon,  Pennsylvania,  Tennessee, 
Texas.  Utah,  Virginia,  Washington,  and 
Wisconsin.  The  experimental  use  permit 
is  effective  fitim  May  31, 1995  to  May 
31, 1997.  (James  Stone,  Acting  PM  22, 
Rm.  229,  CM  #2,  703-305-7391,  e-mail: 
stone.james@epamail.epa.gov] 

241-EUP-129.  Issuance.  American 
Cyanamid  Company,  P.O.  Box  400, 
Princeton,  NJ  08543-0400.  This 
experimental  use  permit  allows  the  use 
of  4,508  poimds  (2.254  pounds  each 
year)  of  the  herbicide  isopropylamine 
salt  of  imazapyr  (2-[4.5-dihydro-4- 
methyl-4-(l-methylethyl)-5-oxo-lH- 
imidazol-2-yl]-3-pyridinecarboxylic 
acid)  on  6.000  acres  (3.000  acres  each 
year)  of  nonfood  aquatic  areas.  The 
program  is  authorized  only  in  the  States 
of  Alabama.  Florida,  Louisiana, 
Mississippi,  and  Texas.  The 
ex{>erimental  use  permit  is  effective 
from  March  13, 1995  to  March  13, 1997. 
(Robert  Taylor,  PM  25,  Rm.  241,  CM  #2, 
703-305-6800,  e-mail: 
taylor.robert@epamail.epa.gov) 

68173-EUP-l.  Issuance.  Kaken 
Pharmaceutical  Co..  c/o  Ltd.,  Stewart 
Pesticide  Registration  Association,  2001 
Jefferson  Davis  Highway,  Suite  603, 
Arlington,  VA  22202.  this  experimental 


use  permit  allows  the  use  of  30.2 
pounds  of  the  fungicide  polyoxin  D  zinc 
salt  on  28  acres  of  turf  to  evaluate  the 
control  of  various  turf  diseases.  The 
program  is  authorized  only  in  the  States 
of  Georgia,  Kansas,  Missouri,  North 
Carolina,  New  Jersey,  Pennsylvania, 
South  Carolina,  Tennessee,  Texas,  and 
Virginia.  The  experimental  use  permit  is 
effective  from  May  11, 1995  to 
November  1, 1995.  (James  Stone,  Acting 
PM  22,  Rm.  229.  CM  #2,  703-305-7391, 
e-mail:  stone.james@epamail.epa.gov) 

400-EUP-68.  Renewal.  Uniroyd 
Chemical  Company.  Inc.,  74  Amity  Rd.. 
Bethany,  CT  06524-3402.  This 
experimental  use  permit  allows  the  use 
of  120  pounds  of  the  growth  retardant 
potassium  salt  of  l,2-dihydro-3;6- 
pyridazinedione  on  80  acres  of  rice  to 
evaluate  the  suppression  of  red  rice  seed 
production  in  white  rice.  The  program 
is  authorized  only  in  the  State  of 
Louisiana.  The  experimental  use  permit 
is  effective  from  June  12, 1995  to  August 
31, 1995.  Qames  Stone,  Acting  PM  22. 
Rm.  229.  CM  #2.  703-305-7391,  e-mail: 
stone.  james@epam  ail. epa.gbv) 

Persons  vnshing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  product  managers. 
Inquires  concerning  these  permits 
should  be  directed  to  the  persons  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
hoUdays. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection. 
Experimental  use  permits. 

Dated:  July  10. 1995. 

Peter  Caulkins. 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

IFR  Doc.  95-18121  Filed  7-25-95;  8:45  am] 
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IPF-630;  FRL-4965-41 

Cinnamaldehyde;  Filing  of  Pesticide 
Petition 

AQENCY:  Enviroiunental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  fix)m  the  IR- 
4  (Interregional  Research  Project  No.  4) 
a  petition  to  establish  an  exemption 
from  the  requirement  of  a  tolerance  for 
the  fungicide  cinnamaldehyde  in  or  on 
all  raw  agricultural  commodities. 
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ADOAESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  {7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St,  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
Information  submitted  and  any 
comment(s)  coDceming  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procediues  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(8)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  1132  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4:30  p.hi.,  Monday  through 
Friday,  excluding  legal  holidays. 

Comments  ana  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[PF-6301.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  proposed  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  foimd  below  in  this 
document. 

FOR  FURTHER  MFORMATICN  CONTACT:  By 
mail:  Shanaz  Bacchus,  Biopesticides 
and  Pollution  Prevention  Division 
(7501 W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
3rd  Floor.  CS  #1,  2805  Jefferson  Davis 
Hwy.,  Arlington,  VA,  (703)-308-8097;  e- 
mail:  bacchus.shanaz@epamail.epa.gov. 
SUPPLEMEF4TARY  INFORMATION:  This 
notice  announces  that  EPA  has  received 
bom  the  IR-4,  New  Jersey  Agricultural 
Experiment  Station,  P.O.  Box  231,  New 
Brunswick,  NJ  08903-0231,  a  notice  of 
filing  imder  section  408  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C 
346a)  for  pesticide  petition  (PP)  0E3858 
to  amend  40  CFR  part  180  to  establish 


an  exemption  from  the  requirement  of  a 
tolerance  for  the  fungicide 
dnnamaldehyde  (also  known  as 
dnn&uiic  aldehyde)  in  or  on  all  raw 
agricultural  commodities. 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  [PF- 
6301  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway.  Arlington.  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-Dock6tOBpainail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  euiy  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

ListofSubiecto 

Environmental  protection, 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Authority:  21  U.S.C  346a  and  348. 

Dated:  July  12, 1995. 

Janet  L.  Andenea, 

Acting  Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

(PR  Doc.  95-18483  Filed  7-25-95;  8:45  am] 
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[OPP-60e07;  FRL-4965-2] 

Issuance  of  Experimental  Use  Permits 

agency:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice. 


SUMMARY:  EPA  has  granted  experimental 
use  permits  to  the  following  applicants. 
These  permits  are  in  accordance  with, 
and  subject  to,  the  provisions  of  40  CFR 
part  172,  which  defines  EPA  procedures 
with  respect  to  the  use  of  pesticides  for 
experimental  use  purposes. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  " 

In  person  or  by  telephone:  Contact  the 
product  manager  at  the  following 
address  at  the  office  location,  telephone 
nimiber,  or  e-mail  address  cited  in  each 
experimental  use  permit:  1921  Jefferson 
Davis  Highway,  Arlington,  VA. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
issued  the  following  experimental  use 
permits: 

4581-EUP-43.  Issuance.  Elf  Atochem 
North  America,  Inc.,  2000  Market  St., 
21st  Floor,  Philadelphia,  PA  19103.  This 
experimental  use  permit  allows  the  use 
of  128  pounds  of  the  herbicide 
mono(N,N-dimethylaLkylamine)  salt  of 
endothall  on  50  acres  of  cotton  to 
evaluate  the  enhancement  of  cotton  boll 
opening.  The  program  is  authorized 
only  in  the  States  of  Alabama,  Arkansas, 
Georgia,  Louisiana,  Mississippi, 
Missouri,  North  Carolina,  South 
Carolina,  Tennessee,  Texas,  and 
Virginia.  The  experimental  use  permit  is 
effective  &t)m  June  14,  1995  to  Jime  14, 
1996.  This  permit  is  issued  with  the 
limitation  that  all  treated  crops  will  be 
destroyed  or  used  for  research  purposes 
only.  (Joanne  Miller,  PM  23,  Rm.  237.    . 
CM  #2,  703-305-7830,  e-mail: 
miller.joanne@epamail.epajgov) 

lOO-EUP-98.  Amended.  Ciba-Geigy 
Corporation.  P.O.  Box  18300, 
Greensboro,  NC  27419.  This 
experimental  use  permit  allows  the  use 
of  16.066  pounds  of  the  herbicide 
methyl  [[2-chloro-4-fluoro-5- 
[(tetrahydro-3-oxo-lH.3H- 
[1.3,4]thiadiazolo  l3,4-alpyridazin-l- 
ylidene)amino]-phenyl]thio)acetateon 
1,200  acres  of  com  and  soybeans  (200 
acres  of  com  in  1995,  400  acres  of  com 
in  1996  and  200  acres  of  soybeans  in 
1995  and  400  acres  of  soybeans  in  1996) 
to  evaluate  the  control  of  various  weeds. 
The  program  is  authorized  only  in  the 
StEtes  of  Arkansas,  Delaware,  Iowa, 
Illinois,  Indiana,  Kansas.  Kentucky, 
Louisiana,  Maryland,  Minnesota, 
'    Michigan,  Missouri,  Nebraska,  New 
York,  North  Carolina,  North  Dakota, 
Ohio,  Pennsylvania,  South  Dakota, 
Tennessee,  Texas,  Virginia,  and 
Wisconsin.  This  experimental  use 
permit  is  effective  from  March  27, 1995 
to  December  31, 1996.  This  permit  is 


issued  with  the  limitation  that  all 
treated  crops  will  be  destroyed  or  used 
for  research  purposes  only.  (Joanne 
Miller.  PM  23,  Rm.  237,  CM  #2,  703- 
305-7830.  e-mail: 
miller.joanne@epamail.epa.gov) 

279-EUP-132.  Issuance.  FMC 
Corporation,  Agricultural  Chemical 
Group.  1735  Market  St.,  Philadelphia, 
PA  19103.  This  experimental  use  permit 
allows  the  use  of  260  pounds  of  the 
herbicide  ethyl  2-chloro-3-[2-chloro-4- 
fluoro-5-l4-(diifluoromethyl)-4,5- 
dihydro-3-methyl-5-oxo-lH-l,2,4- 
triazol-l-yl]phenyl]propanoate  on  4,000 
acres  of  com,  sorghum,  soybeans,  and 
wheat  to  evaluate  the  control  of  grasses, 
sedges,  and  broadleaf  weeds.  The 
program  is  authorized  in  the  States  of 
Alabama.  Arkansas,  California, 
Colorado,  Delaware,  Florida,  Georgia, 
Idaho,  Illinois,  Indiana,  Iowa,  Kansas, 
Kentucky,  Louisiana,  Maryland, 
Michigan,  Minnesota,  Mississippi, 
Missouri,  Montana,  Nebraska,  New 
Jersey,  New  Mexico,  New  York.  North 
Carolina,  North  Dakota,  Ohio, 
Oklahoma,  Oregon,  Pennsylvania,  South 
Carolina,  South  Dakota,  Tennessee, 
Texas.  Utah,  Virginia,  Washington, 
Wisconsin,  West  Virginia,  and 
Wyoming.  The  experimental  use  permit 
is  effective  &t)m  February  9, 1995  to 
February  9, 1996.  This  permit  is  issued 
with  the  limitation  that  all  treated  crops 
will  be  destroyed  or  used  for  research 
purposes  only.  (Joanne  Miller,  PM  23, 
Rm.  237,  CM  #2,  703-305-7830,  e-mail: 
miller.joanne@epamail.epa.gov) 

Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  product  manager. 
Inquires  concerning  these  permits 
should  be  directed  to  the  person  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  fit>m  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays. 

Authority:  7  U.S.C.  136. 

Listof  Subiects 

Environmental  protection. 
Experimental  use  permits. 

Dated:  July  13, 1995. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc.  95-18484  Filed  7-25-95;  8:45  am] 

BtLUNQ  CODE  66aO-60-F 


JMi 


FEDERAL  COMMUNICATIONS 
COMMISSION 

PB  Docket  No.  95-50] 

Preemption  of  Local  Zoning 
Regulations 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  On  May  15, 1995,  the 
Commission  issued  a  Notice  of 
Proposed  Rulemaking  proposing  to 
revise  oiu  rules  regarding  the 
preemption  of  local  zoning  regulations 
of  satellite  earth  stations.  The  NPRM 
announced  that  the  Commission  would 
entertain  petitions  for  declaratory  relief 
under  the  current  venison  of  the  rule,  on 
an  interim  basis.  This  notice  announces 
the  procedures  imder  which  such 
petition  may  be  filed. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rosalee  Chiara,  International  Bureau, 
Satellite  and  Radiocommunication 
Division,  Satellite  Policy  Branch,  (202) 
739-0730. 

SUPPLEMENTARY  INFORMATION:  On  May 
15, 1995,  the  Commission  issued  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
proposing  to  revise  our  rule  regarding 
preemption  of  local  zoning  regulations 
of  satellite  earth  stations.  IB  Docket  No. 
95-59,  60  FR  28077  (May  30, 1995). 
Included  in  this  NPRM  was  an 
announcement  that  the  Commission 
would  entertain  petitions  for  declaratory 
relief  imder  the  current  version  of  the 
rule,  on  an  interim  basis,  until 
completion  of  the  rulemaking.  Petitions 
for  such  relief  must  show  that  they  have 
exhausted  local  administrative 
remedies. 

In  addition  to  demonstrating 
exhaustion  of  administrative  remedies, 
petitioners  must  show  that  a  copy  of  the 
petition,  a  copy  of  this  PubUc  Notice 
(Report  No.  SPB-16),  and  a  copy  of  the 
Commission's  May  15  NPRM  have  been 
served  on  the  appropriate  local  officials 
concurrent  with  its  filing  at  the 
Commission.  For  administrative 
purposes,  a  number  will  be  assigned  to 
each  petition  filed  and  should  be  used 
whenever  possible  in  corresponding 
with  the  Commission  on  the  given 
petition.  The  numbers  vfill  be 
designated  as  File  No.  ###SAT-DR-YY. 
where  ###  IS  THE  next  sequential 
number  in  the  Satellite  Policy  Branch 
Database  and  the  YY  is  the  fiscal  year 
in  which  the  petition  is  filed  (e.g.,  120- 
SAT-DR-95).  Informational  Public 
Notices  will  be  issued  when  petitions 
are  filed. 

Oppositions  to  preemption  petitions 
must  be  filed  vkrithin  15  days  after  the 


petition  is  filed  and  replies  must  be 
filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 
Additional  pleadings  may  be  filed  only 
if  specifically  requested  or  authorized 
by  the  Commission.  All  pleadings 
should  be  addressed  to  the  Secretary, 
Federal  Communications  Commission. 
1919  M  Stnet  NW.,  Washington,  DC 
20554,  Attention:  Satellite  Policy 
Branch,  International  Bureau. 

Copies  of  the  petitions  and  related 
pleadings  will  be  available  for  public 
insi>ection  in  the  International 
Reference  Center,  2000  M  Street  NW.. 
Ground  Floor,  Washington,  DC  20554. 
dining  its  normal  operating  hours. 
Copies  are  available  for  purchase  from 
ITS,  Inc.  2100  M  Sti«et  NW.,  Suite  140, 
Washington,  DC  20037,  (202)  857-3800. 

Federal  Conununications  Commission. 

WillUm  F.  Caton. 

Acting  Secretary. 

(FR  Doc.  95-18317  Filed  7-25-95;  8:45  am] 

BILUNQ  COOE  VT\2-0\-U 


[Report  No.  2065] 

Petition  for  Reconsideration  of  Actions 
In  Rulemaking  Proceedings 

July  21, 1995. 

Petition  for  reconsideration  have  been 
filed  in  the  Commission  rulemaking 
proceedings  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
1.429(e).  The  full  text  of  this  document 
are  available  for  viewing  and  copying  in 
Room  239, 1919  M  Stiwt,  N.W., 
Washington,  DC  or  may  be  purchased 
from  the. Commission's  copy  contractor 
ITS,  hic.  (202)  857-3800.  Opposition  to 
this  petition  must  be  filed  by  August  10, 
1995.  See  Section  1.4(b)(1)  of  the 
Commission's  mles  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 
Subject:  Preparation  for  International 
Telecommunication  Union  World 
Radiocommunication  Conferences. 
(IC  Docket  No.  94-31) 
Number  of  Petitions  Filed:  2. 

Federal  Conununications  Commission. 

WUliam  F.  Caton, 

Acting  Secretary. 

[PR  Doc.  95-18281  Filed  7-25-95;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Agency  Forms  Under  Review 

AQENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Notice. 
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BACXQRCXJNO: 

On  June  IS.  1984,  the  Office  of 
Management  and  Budget  (CM4B) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
RedticticHi  Act  of  1980.  as  per  5  CFR 
1320.9.  to  approve  of  and  assign  0MB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 
1320.9.  Board-approved  collections  of 
information  will  be  incorporated  into 
the  official  0MB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  OMB  83-1  and  supporting 
statement  and  the  approved  collection 
of  information  instruments  will  be 
placed  into  OMB's  public  docket  files. 
The  following  forms,  which  are  being 
handled  under  this  delegated  authority, 
have  received  initial  Board  approval 
and  are  hereby  published  for  comment. 
At  the  end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  conunents  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  imder  OMB  delegated 
authority. 

DATES:  Comments  must  be  submitted  on 
or  before  August  21, 1995. 
ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  Docket  nimiber  (or 
Agency  form  number  in  the  case  of  a 
new  information  collection  that  has  not 
yet  been  assigned  an  OMB  number), 
should  be  addressed  to  Mr.  William  W. 
Wiles,  Secretary,  Board  of  Governors  of 
the  Federal  Reserve  System.  20th  and  C 
Streets.  N.W..  Washington,  DC  20551.  or 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m..  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street.  N.W.  Comments  received  may 
be  inspected  in  room  M-P-500  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  section  261.8  of  the  Board's 
Rules  Regarding  Availability  of 
Information.  12  CFR  261.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Milo  Sunderhauf,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATKM  CONTACT:  A 
copy  of  the  proposed  form  and 
instructions,  the  Paperwork  Reduction 
Act  Submission  (OMB  83-1),  supporting 
statement,  and  other  docimients  that 
will  be  placed  into  OMB's  public  docket 


files  once  approved  may  be  requested 
from  the  agency  clearance  officer.  Mary 
M.  McLaughlin.  Federal  Reserve  Board 
Clearance  Officer  (202-452-3829), 
Division  of  Research  and  Statistics. 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 
For  the  hearing  impaired  only, 
Telecommunications  Device  for  the  Deaf 
(TDD)  Dorothea  Thompson  (202-452- 
3544),  Board  of  Governors  of  the  Federal 
Reserve  System,  Washington.  DC  20551. 

Proposal  to  approve  imder  OMB 
delegated  authority  the  extension,  with 
revision,  of  the  following  reports: 

1.  Report  title.  Report  of  Commercial 
Paper  Outstanding  Placed  by  Brokers 
and  Dealers  (FR  2957a);  Report  of 
Commercial  Paper  Outstanding  Placed 
Directly  by  Issuers  (FR  2957b);  Daily 
Report  of  Ofiiering  Rates  on  Commercial 
Paper  (FR  2957d) 

Agency  form  numbers:  FR  2957a,  b,  and 

d 

OhfB  Docket  number.  7100-0002 

Frequency.  Dally,  weekly,  and  monthly 

Reporters:  Brokers  and  dealers  and 

direct  issuers  of  commercial  paper 

Annual  reporting  hours:  1,858 

Estimated  average  hours  per  response: 

0.20  to  0.75 

Number  of  respondents:  68 

Small  businesses  are  not  affected. 

General  description  of  report.  This 
information  collection  is  volimtary  and 
is  authorized  by  law  [12  U.S.C.  §225(a). 
263.  353.  and  461).  The  FR  2957a  and 
b  are  confidential  |5  U.S.C.  §552(b)(4)]. 

Abstract  These  reports  provide 
information  on  the  amounts  outstanding 
of  and  selected  offering  rates  on 
commercial  paper,  which  the  Federal 
Reserve  uses  to  gauge  the  aggregate  flow 
of  funds  and  to  determine  the 
composition  of  short-term  financing 
components  in  credit  markets. 

2.  Report  title:  International 
Applications  and  Prior  Notifications 
imder  Subparts  A  and  C  of  Regulation 
K 

Agency  form  number.  FR  K-1 

OMB  Docket  number  7100-0107 

Frequency.  On  occasion 

Reporters:  State  member  and  national 

banks.  Edge  and  corporations,  and  bank 

holding  companies 

Annuo/  reporting  hours:  440 

Estimated  average  hours  per  response: 

Varies  from  10  to  20  hours 

Number  ofjrespondents:  38 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  required 
(sections  25  and  25A  of  the  Federal 
Reserve  Act  (12  U.S.C.  601-604(a)  and 
611-631).  and  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(13). 
1843(c)(14).  and  1844(c))).  The  applying 
organization  has  the  opportunity  to 


request  confidentiality  for  information 
that  it  believes  will  qualify  for  a 
Fteedom  of  Information  Act  exemption. 

Abstract  The  FR  K-1  is  a  compilation 
of  all  the  applications  and  prior 
notification  requirements  in  Regulation 
K  that  govern  the  formation  of  Edge  and 
Agreement  corporations  and  the 
international  and  foreign  activities  of 
U.S.  banking  organizations. 

The  proposed  revisions  include  the 
addition  of  one  item,  expansion  of  an 
existing  item,  and  clarifications  to  the 
reporting  instructions.  The  Federal 
Reserve  proposes  adding  a  new  item 
that  will  require  foreign  banking 
organizations  that  are  seeking  to  either 
establish  or  acquire  control  of  an 
existing  Edge  corporation  to  furnish 
information  relating  to  the  supervision 
and  regvdation  of  the  foreign  banking 
organization  by  its  home  coimtry 
supervisor,  as  well  as  information  to 
allow  the  Federal  Reserve  to  determine 
whether  the  foreign  banking 
organization  will  be  able  to  provide 
whatever  information  is  deemed 
necessary  to  determine  and  enforce 
compliance  with  U.S.  law.  This  is  the 
same  type  of  Information  that  a  foreign 
banking  institution  must  provide 
(pursuant  to  the  Foreign  Bank 
Supervision  Enhancement  Act  of  1991) 
in  order  to  acquire  ownership  or  control 
of  a  subsidiary  bank  or  commercial 
lending  company  or  to  establish  a 
branch  or  agency  in  the  United  States. 
The  Federal  Reserve  proposes  that 
Attachment  H  require  applicants 
seeking  to  engage  in  any  activity  that  the 
Federal  Reserve  has  not  previously 
determined  to  be  of  a  banking  or 
financial  nature  to  discuss  the  extent  to 
which  such  activity  is  usual  in 
connection  with  the  transaction  of 
banking  or  other  financial  operations  in 
the  country  in  which  the  activity  is  to 
be  conducted,  supported  by  examples.- 
The  proposed  revision  to  item  2.f. 
would  enable  the  Federal  Reserve  to 
determine  whether  a  proposed  new 
activity  is  usual  in  connection  with  the 
transaction  of  the  business  of  banking  or 
other  financial  operations  abroad,  as  the 
Federal  Reserve  is  required  to  do  imder 
section  211.5(d)(20)  of  Regulation  K. 

3.  Report  title:  Bank  Holding 
Company  Report  of  Investments  and 
Activities 

Agency  form  number.  FR  Y-6A 
OMB  Docket  number  7100-0124 
Frequency.  Event  generated 
Reporters:  Bank  Holding  Companies 
Annual  reporting  hours:  11,000 
Estimated  average  hours  per  response: 
1.0 

Number  of  respondents:  1,746 
Small  businesses  are  not  affected. 


General  description  of  report  This 
infcvmation  collection  is  mandatory  [(12 
U.S.C  1844(b)  and  (c)))  and  is  not 
routinely  given  confidential  treatment. 
However,  confidential  treatment  for  the 
report  information  can  be  requested,  in 
whole  or  part,  in  accordance  with  the 
instructions  to  the  form. 

Abstract  The  Bank  Holding  Company 
Report  of  Changes  in  Investments  and 
Activities  is  an  event-generated  report 
filed  by  top-tier  bank  holding 
companies  to  report  changes  in 
regulated  Investments  and  activities 
made  pursuant  to  the  Bank  Holding 
Company  Act  and  Regulation  Y.  The 
report  collects  information  relating  to 
acquisitions,  divestitures,  changes  in 
activities,  and  legal  authority.  The 
respcMise  rate  for  the  FR  Y-6A  varies 
depending  on  the  reportable  activity 
engaged  in  by  each  bank  holding 
company. 

The  Federal  Reserve  proposes  the 
following  revisions  to  the  FR  Y-6A: 

(1)  Mc^fy  the  reporting  threshold  to 
collect  data  from  those  bank  holding 
companies  that  control  25  percent  or 
more  of  any  class  of  non-voting  equity 
of  a  bank  or  bank  holding  company.  The 
current  FR  Y-6A  reporting  threshold 
applies  where  the  bank  holding 
company  controls  in  excess  of  25 
percent  of  any  class  of  non-voting 
equity. 

(2)  Eliminate  the  requirement  to 
report  Investments  In  Edge  and 
agreement  corporations.  This 
information  will  be  proposed  to  be 
reported  on  the  Report  of  Changes  in 
Foreign  Investments  (FR  2064;  OMB  No. 
7100-0109). 

(3)  Reformat  the  Investments 
Schedule  to  show  one  investment 
transaction  and  one  activities 
transaction  on  each  report  page. 

(4)  Make  certain  clarifications  to  the 
reporting  Instructions. 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension, 
without  revision,  of  the  following 
reports: 

1.  Report  title:  Annual  Daylight 
Overdraft  Capital  Report  for  U.S. 
Branches  and  Agencies  of  Foreign  Banks 
Agency  form  number.  FR  2225 
Market  number  7100-0216 
Frequency.  Annual 

Reporters:  U.S.  branches  and  agencies  of 
foreign  banks 

Aimual  reporting  hours:  240 
Estimated  average  hours  per  response: 
1.0 

Number  of  respondents:  240 
Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  voluntary 
(sections  ll(i).  16.  and  19(f)  of  the 
Federal  Reserve  Act).  The  FR  2225  is  a 


public  report  subject  to  the  right  of 
individual  reporters  to  request 
confidential  treatment  on  an  ad  hoc 
basis  for  particular  items. 

Abstract:  This  report  was 
implemented  in  March  1986  as  part  of 
the  procedures  used  to  administer  the 
Federal  Reserve's  Payments  System  Risk 
policy.  The  report  provides  the  Federal 
Reserve  with  the  foreign  bank's 
worldwide  capital  figure  which,  in 
connection  mth  a  net  debit  cap 
multiple,  is  used  to  calculate  the  bank's 
dayli^t  overdraft  limit. 

Under  the  Federal  Reserve's  Payments 
System  Risk  policy,  all  institutions  that 
maintain  a  Federal  Reserve  account  are 
assigned  or  may  establish  a  net  debit 
cap  that  represents  a  maximum  limit  on 
daylight  overdrafts  incurred  in  that 
account  on  a  single  day  or  on  average 
during  a  two-week  maintenance  period. 
The  net  debit  cap  is  a  multiple  applied 
to  the  risk-based  capital  for  a  U.S.- 
chartered  institution  and  to  the 
consolidated  U.S.  capital  equivalency 
for  a  U.S.  branch  or  agency  of  a  foreign 
bank. 

The  FR  2225  report  was  designed  to 
minimize  the  reporting  burden  for 
foreign  banks  by  relying  as  much  as 
possible  on  publicly  available  data 
regarding  capital  and  by  requiring  most 
foreign  banks  to  submit  their  capital  and 
asset  figures  only  once  each  year,  within 
three  months  following  the  end  of  the 
bank's  fiscal  year.  A  bank  may 
voluntarily  submit  the  report  more 
frequently  to  have  their  overdraft  limit 
based  on  current  data.  However,  the 
overdraft  limit  generally  would  be 
smaller  for  any  bank  that  does  not 
provide  the  requested  information 
because  the  limit  would  be  based  on  the 
imputed  capital  of  the  bank's  U.S.    " 
branches  and  agencies. 

2.  Report  title:  Report  of  Net  Debit  Cap 
Agency  form  number.  FR  2226 
OMB  Docket  number  7100-0217 
Frequency.  Annually 
Reporters:  Depository  institutions.  Edge 
and  agreement  corporations,  and  U.S. 
branches  and  agencies  of  foreign  banks 
Annual  reporting  hours:  2.250 
Estimated  average  hours  per  response: 
1.0 

Number  of  respondents:  2,250 
Small  businesses  are  not  affected. 

General  description  of  report  This 
information  collection  is  required 
(sections  11. 16,  and  19  of  the  Federal 
Reserve  Act)  and  is  given  confidential 
treatment  (5  U.S.C.  552(b)(4)). 

Abstract:  The  Federal  Reserve  is 
concerned  about  the  risks  associated 
with  critical  payment  systems.  The 
Federal  Reserve  Banks  are  directly 
exposed  to  the  risk  of  loss  if  a 
depository  institution  uses  Federal 


Reserve  intraday  credit  to  settle  Fedwin 
funds  or  book-entry  securities  transfer 
payments  and  is  unable  to  repay  the 
extension  of  credit.  The  Federal  Reserve 
has  adopted  a  payment  system  risk 
reduction  policy  that  relies  in  part  on 
the  efforts  of  individual  institutions  to 
identify,  control,  and  reduce  their 
exposure.  The  Report  of  Net  Debit  Cap 
comprises  one  or  more  resolutions  filed 
by  an  institution's  board  of  directors. 

Under  the  Federal  Reserve's  Payments 
System  Risk  policy,  all  institutions  that 
maintain  a  Federal  Reserve  account  are 
assigned  or  may  establish  a  net  debit 
cap  that  represents  a  maximum  limit  on 
daylight  overdrafts  Incurred  in  that 
account  on  a  single  day  or  on  average 
during  a  two-week  maintenance  period. 
The  net  debit  cap  is  a  multiple  applied 
to  the  risk-based  capital  for  a  U.S.- 
chartered  institution  and  to  the  U.S. 
capital  equivalency  for  a  U.S.  branch  Ar 
agency  of  a  foreign  bank. 

3.  Report  title:  Applications  for  the 
Issuance  and  Cancellation  of  Federal 
Reserve  Stock — National  Bank, 
Nonmember  Bank,  Member  Bank 
Agency  form  number  FR  2030.  2030a, 
2056.  2086a,  2086b,  and  2087 
OMB  Docket  number  7100-0042 
Frequency:  On  occasion 
Reporters:  National,  State  Member  and 
Noninember  Banks 

Annual  reporting  hours:  942  (FR  2030: 
43;  FR  2030a:  29;  FR  2056:  797;  FR 
2086a:  26;  FR  2086b:  24;  FR  2087:  23). 
Estimated  average  hours  per  response: 
0.5  (for  each  form) 

Number  of  respondents:  1,881  (FR  2030: 
86;  FR  2030a:  57;  FR  2056: 1,594;  FR 
2086a:  52;  FR  2086b:  47;  FR  2087:  45). 
Small  businesses  are  affected. 

General  description  of  report  This 
information  collection  is  mandatory  (12 
U.S.C.  §§35,  222,  282,  287,  288,  and  321 
and  12  C.F.R.  §§209.1,  209.3.  209.5(b), 
209.6,  209.7,  and  209.8]  and  is  not  given 
confidential  treatment. 
Abstract  These  Federal  Reserve  Bank 
stock  application  forms  are  required  to 
be  submitted  to  the  Federal  Reserve 
System  by  any  national  bank,  state 
member  bank,  or  state  nonmember  bank 
wanting  to  purchase  stock  in  the  Federal 
Reserve  System,  increase  or  decrease  its 
Federal  Reserve  Bank  stock  holdings,  or 
cancel  such  stock. 

National  banks,  chartered  by  the 
Comptroller  of  the  Currency,  are 
required  to  become  members  of  the 
Federal  Reserve  System.  State-chartered 
commercial  banks  may  elect  to  become 
members  if  they  meet  the  requirements 
estabhshed  by  the  Board  of  Governors  of 
the  Federal  Reserve  System.  When  a 
bank  receives  approval  for  membership 
in  the  Federal  Reserve  System,  the  bank 
agrees  to  certain  conditions  of 
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membership  which  are  contained  in  an 
approval  letter  soit  to  the  bank  by  the 
Federal  Reserve  Bank  in  the  District 
where  the  bank  is  located.  In  addidon 
to  the  conditions  of  membership,  the 
bank  also  is  advised  by  the  Reserve 
Bank  that  it  must  subscribe  to  the 
capital  stock  of  the  Federal  Reserve 
Bank  of  its  District  in  an  amoimt  equal 
to  6  percent  of  the  bank's  paid-up 
capital  and  surplus,  including  reserve 
for  dividends  payable  in  common  stock, 
pursuant  to  Section  5  of  the  Federal 
Reserve  Act  and  Regulation  I.  However, 
the  bank  is  required  to  make  payment 
for  only  50  percent  of  the  subscription, 
which  is  recorded  as  paid-in  capital  on 
the  Reserve  Bank's  balance  sheet.  The 
remaining  50  percent  is  subject  to  call 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System.  On  June  30, 1994,  there 
were  4,160  Federal  Reserve  member 
banks,  and  their  consolidated  paid-in 
capital  at  the  twelve  Federal  Reserve 
Banks  was  $3.5  billion. 

The  applications  are  necessary  in 
order  to  obtain  account  data  on  the 
bank's  capital  and  surplus  and  to 
document  its  request  to  increase  or 
decrease  its  holdings  of  Federal  Reserve 
Bank  stock.  Another  purpose  of  the 
applications  is  to  verify  that  a  request 
has  been  diily  authorized  and  to  prevent 
imauthorized  requests  for  issuance  or 
cancellation  of  Federal  Reserve  Bank 
stock.  The  applications  are  used 
exclusively  by  the  applying  banks  and 
the  Federal  Reserve  Banks.  The 
information  collected  on  the 
applications  is  not  available  from  any 
other  source. 

4.  Report  title:  Notification  of  Foreign 
Branch  Status 

Agency  form  number.  FR  2058 
OMB  Docket  number.  7100-0069 
Frequency.  On  occasion 
Reporters:  State  member  banks.  Edge 
aod  agreement  corporations,  and  bank 
holding  companies 
Annua]  reporting  hours:  20 
Estimated  average  hours  per  response: 
0.25 


Number  of  respondents:  80 
Small  businesses  are  not  afiected. 

General  description  of  report  This 
information  collection  is  required  (12 
U.S.C.  §§321,  601,  602, 615, and 
1844(c)).  The  notifications  are  not 
considered  confidential. 

Abstract  Member  banks,  bank 
holding  companies,  and  Edge  and 
agreement  corporations  are  required  to 
notify  the  Federal  Reserve  System  of  the 
opening,  closing,  or  relocation  of  an 
approved  foreign  branch.  The  notice 
requests  information  on  the  location  and 
extent  of  service  provided  by  the 
branch,  and  is  filed  within  thirty  days 
of  the  change  in  status.  The  Federal 
Reserve  needs  the  information  to  fidfill 
its  statutory  obligation  to  supervise 
foreign  branches  of  U.S.  banking 
organizations.  Minor  clarifying  changes 
will  be  made  to  the  form  and 
instructions. 

Regulation  K.  "International  Banking 
Operations,"  sets  forth  the  conditions 
under  which  a  foreign  branch  may  be 
established.  For  their  initial 
establishment  of  foreign  branches, 
organizations  must  request  prior  Board 
approval  as  directed  in  Attachmenl  A  of 
the  FR  K-1,  "International  Applications 
and  Prior  Notifications  Under  Subparts 
A  and  C  of  Regulation  K"  (OMB  No. 
7100-0107).  For  subsequent  branch 
establishments  into  additional  foreign 
countries,  organizations  must  give  the 
Federal  Reserve  Systran  forty-five  days 
prior  written  notice  using  Attachment  B 
of  FR  K-1.  Organizations  use  the  FR 
2058  notification  to  notify  the  Federal 
Reserve  when  any  of  these  branches  has 
been  opened,  closed,  or  relocated. 

The  proposed  changes  in  the  FR  2058 
instructions  will  clarify  the  scope  of  the 
braitch  status  changes  that  require 
notification  to  the  Federal  Reserve. 
Information  on  changes  in  status  of 
additional  branches  within  the  same 
country  in  which  such  a  subsidiary  is 
incorporated  is  not  required.  The  FR 
2058  instructions  will  be  clarified  to 
limit  the  filing  reqiiirement  to  the 


organization's  initial  entrant  into  each 
foreign  country.  Also,  the  instnictions 
will  be  clarified  to  reflect  that  a  notice 
should  be  filed  for  foreign  branches  of 
subsidiaries  acquired  or  divested  by  the 
institution.  The  FR  2058  notification 
form  also  will  be  better  formatted  to 
elicit  the  effective  date  of  the  branch 
status  change  and  whether  the  branch  is 
a  shell  or  a  full  service  branch. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  20. 1995 
William  W.Wilas. 
Secretary  of  the  Board 
[FR  Doc  95-18314  Filed  7-25-95;  8:4SAM1 
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FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  ttie  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transacuons  Granted  Early  Termination  Between:  070395  and  071495 


Name  of  acquiring  person,  name  of  acx^uired  person,  name  of  acquired  entity 


American  Stores  Company,  Rx  America,  LLC,  Rx  America  LLC 

Ciba-Getgy  Limited,  Rx  America.  L.LC.,  Rx  America,  LL.C ^ 

Modine  Manufacturing  Company,  Enscor  Inc.,  The  Equion  Corpoiation 

Orade  Corporation,  Information  Resources  Inc.,  Information  Resources  Inc  » 

Lawrence  Flinn,  Jr.,  SSDS,  Inc.,  SSDS,  Inc  

University  Hospi^  Haaitti  System,  Inc.,  The  Geauga  Hospital  Association,  Inc.,  The  Geauga  Hoepttal  Asso- 

cialion,  Inc  .„ „ 

Equus  II  Incorporated,  Allwaste,  Inc.,  ARI  Glass  Newco,  Inc 

The  Limited,  Inc.,  Partrick  W.  Galyan,  Galyan's  Trading  Company,  Inc  

Aurora  Health  Care,  Inc.,  Catholic  Health  Corporation,  Trinity  Memorial  Hospital  of  Cudahy,  Irv 

Quincy  Nevwpapers.  Inc.,  ML  Med»  Partners,  L.P..  WREX-TV  

ML-Lee  Acqiisition  Fund,  LP.,  General  Nutrition  Companies,  Inc..  General  Nutrition  Companies,  Inc  


PMNNo. 


95-1868 
95-1869 
95-1881 
96-1946 
95-1979 

95-2004 
95-2012 
95-1968 
95-1899 
95-1928 
95-1965 


Date  termi- 
nated 


07/03/95 
07/03/95 
07/03/95 
07/03/95 
07/03/95 

07/03/95 
07/03/95 
07/05/95 
07/06«5 
07/06/95 
07/06/95 


TRANSACTIONS  GRANTED  EARLY  TERMINATION  BETWEEN:  070395  AND  071495 


Name  of  acquiring  person,  name  of  acquired  parson,  name  of  acquired  entity 


General  Signal  Corporation,  MagneTek.  Inc.,  MagneTek  Electric,  Inc „ 

Northwestern  PMki  Service  Company,  Sherman  C.  Vogel,  Synergy  Group  Incorporated 

Time  Wamer  Inc.,  John  Hancock  Mutual  Life  Insurance  Company,  Daniels  Convnunications  Partners  Limited 
Paitrtership „ _ 

Cedar  Fair,  L.P.,  Hunt  Mklwest  Enterprises,  Inc.,  Hunt  Midwest  Entertainment,  Inc  .„ : ». - 

Parametric  Techfx>togy  Corporation,  Rasna  Corporation,  Rasna  Corporation 

SSM  Health  Care.  DeanCare  Partnership,  The  Dean  Health  Plan,  Inc  „ 

Cincinnati  Milacron  Inc.,  Tabot  Hokjings  Ltd.,  Taltx>t  Hokings  Ltd  

Tenneco  Inc.,  The  Dow  Chenvcal  Company,  Dow  Hydrocartxxra  and  Resources  Inc  — 

James  W.  F.  Brooks,  MC  Bottlers,  LP,  Mid-Continent  Bottlers,  Inc  .'.,. 

Sar^oga  Partners  III,  LP.,  Saratoga  Partners  lit,  L.P.,  U.S.I.  HokHngs  Corporatkm ^ 

Occidental  Petroleum  Corporation,  BankAmerica  Corporatx)n,  BA  Leasing  &  Capital  Corp.  &  Seafirst  Leasing 
Corp „ 

General  American  Life  Insurance  Company,  ITT  Corporatkm  ITT  Lyndon  Life  Ins.  CoyiTT  Lyndon  Property  Ins. 
Co - 

PhyCor,  Inc,  Amett  Clinic.  Ina,  Amett  Health  Systems,  Inc.  and  Amett  OptKal,  Inc 

The  Upjohn  Company,  Elf  /^uitaine  (a  French  company),  Sanofi .<. „ 

Koninklijke  Ahold  nv,  Stanley  P.  Kaufelt,  Mayfair  SuperMartcets,  Inc »„ 

Omnicom  Group  Inc.,  CNat/Day  Holdings,  Inc..  Chiat/Day  Inc.  Advertising  Intematkmal  IT. 

United  States  Filter  Corporatkxi,  Continental  H20  Services,  Inc.,  Continental  H20  Servkses,  Inc  

Goklen  Eagle  industries.  Inc.,  National  Gypsum  Company,  National  Gypsum  Company  _ 

Ronald  O..Perelman,  Power  Control  Technologies,  Inc.,  Power  Control  Technologies,  Inc .. 

Pyxis  Corporation,  Allied  Pharmacy  Management,  Inc.,  Allied  Pharmacy  Management,  Inc  

Corange  Limited,  GeneMedkane,  Inc.,  GeneMedicine,  Inc ~ 

Omrtcom  Group  Inc.,  Ross  Roy  Communicatrons,  Inc.,  Ross  Roy  CommunKatk>ns.  Inc 

The  Deaconess  Associations,  Inc.,  Robert  I.  Clausen,  DCL  Associates,  LP  

The  Deaconess  Associatk>ns,  Inc.,  James  J.  Lk>yd,  DCL  Associates,  LP.  d/tVa  Cleveland  Health  Care  Center 

Palmetto  MotxIeNet,  L.P.,  BellSouth  Corporatk>n,  South  Carolina  RSA  No.  4  Cellular  General  Partnership 

Evening  Post  Putjiishing  Company,  ML  Media  Partners,  LP.,  ML  Media  Partners,  LP  

Sumner  M.  Redstone,  Phyllis  Kaminer,  Instructranal  Systems,  Inc 

Vendex  International  N.V.,  Bames  &  Noble,  Inc.,  Bames  &  Noble,  Inc  ., „ 

H  Group  HoWing,  Inc.,  TRST  Denver,  Inc.,  Hyatt  Regency  Tech  Center  Hotel - 

Cyprus  Amax  Minerals  Company,  Imax  Gold  Inc.,  Amax  Gold  Inc ~ „~ 

The  AHen  Group  Inc.,  Handy  &  Hamian,  GO/DAN  Industries  

Northwestern  Healthcare  Networi<,  Ingalls  Health  System,  Ingalls  Health  System _ 

Motorola,  Inc.,  Alan  H.  GddfieW,  CellStar  Corporation „. 

General  Electric  Company,  Dr.  Rolf  Geriing,  Frankona  Ruckversrcherungs-Aktier>-Gesellschafl 

General  Electric  Company  /Vachener  Und  Munchener  Beteiligungs-AG,  Laurensberg  Beteiligungs— AG  ...'. 

Pierre  Peladeau.  U  S  West,  Inc.,  Directory  Printing  Company .„ ^. 

Olsten  Corporation,  IMI  Systems,  Inc.,  IMI  Systems,  Inc „ 

Raytheon  Conx^any,  United  Dominion- Industries  Limited,  Litwin  CorporatkKi,  Litwin  Engineers  &  Constructors  . 

The  Allen  Group  Inc..  The  Allen  Group  Inc.,  GO/DAN  Industries 

TCA  Cable  TV,  Inc.,  Time  Wamer  Inc.,  Time  Wamer  Entertainnwnt  Company,  LP 

Pall  CorporatkKi,  Bayer  AG,  Bayer  Corporation 

Southem  New  England  Telecommuncations  Corporation,  Souttiem  New  England  Telecommunk»tk>ns  Cor- 
poration, Berkshire  Cellular  Limited  Partnership  

Rheinisch-Westfalisches  Elektrizitatswertc  AG,  KW  Control  Systems,  Inc.,  KW  Control  Systems,  Inc 

Sisters  of  the  Humility  of  Mary,  Wanen  General  Health  System,  Warren  General  Health  System ......... 

Siebe  pic,  Joseph  Rea,  Form  Rite  Corp  — 

.  Siet>e  pte,  Juliann  Good,  Form  Rite  Corp  

Rchfbod  Holdings,  Inc.,  Super  Rite  CcHporatkxi,  Super  Rite  Corporatkm 

Tom  E.  Turner,  Robert  D.  Farmer,  Famxo,  Inc.  and  Farmco-San  Antorw,  Inc . ...... 

Enron  Corp.,  GKH  Investments,  LP.,  Hanover  Compressor  Company  

MDS  Health  Group  Limited,  Panlat>s  International,  Inc.,  Panlat>s  lntematk>nal,  Inc 

Hughes  Supply,  Inc.,  John  V.  Moore,  Moore  Electrfc  Supply,  Inc 

U.S.  Office  Products  Company,  Clifton  B.  Phillips,  Mills  Morris  Arrow,  Inc 

Clifton  B.  Phillips,  U.S.  Office  Products  Company,  U.S.  Offrce  Products  Company 

Belden  &  Blake  Corporation,  Quaker  State  Corporatran,  QSE&P,  Inc 

GKH  Investments,  L.P.,  Mr.  Rotjert  G.  Irvin,  Arcus,  Inc  

Samuel  Gary,  Ken-McGee  Corporation,  Ken-McGee  Refining  Corporatkxi 

Host  Marriott  Corporatton,  Califomia  Federal  Bank,  FSB,  Point  Clear  Bay  Hotel  Limited  Partnership 

HartXHjr  Group  Investments  III,  L.P.,  TRAK  International,  Inc.,  TRAK  Intematronal,  Inc 

AnnaC.  Ball.  Geo.  J.  BaM,  Inc.,  Ball  Seed  Company  


PMNNo. 


95-2005 
95-2006 

95-2015 
95-2021 
95-1926 
95-1986 
95-1494 
95-1951 
95-1973 
95-2023 

95-2025 

95-2026 
95-2029 
95-2031 
95-2034 
95-2041 
95-2043 
95-2044 
95-2046 
95-2047 
95-2048 
95-2049 
95^2052 
95-2054 
95-2055 
95-2057 
95-2061 
95-2065 
95-2088 
95-2093 
95-2020 
95-2033 
95-2062 
95-2068 
95-2069 
95-2071 
95-2074 
95-2083 
95-2084 
95-2050 
95-2082 

95-2086 
95-1768 
95-1991 
95-2037 
95-2038 
95-2080 
95-2087 
95-2089 
95-2091 
95-2099 
95-2102 
95-2103 
95-2106 
95-2108 
95-2117 
95-2124 
95-2125 
95-2126 


Date  termi- 
nated 


JMI 


07/06/96 
07/06/95 

07/06«5 
07/06/95 
07/10/95 
07/10/95 
07/11/95 
07/11/96 
07/11/95 
07/1 1/95 

07/11/95 

07/11/95 
07/11/95 
07/11/95 
07/1 1/95 
07/11/95 
07/11/95 
07/11/95 
07/11/95 
07/11/95 
07/11/95 
07/11/95 
07/1 1/95 
07/11/95 
07/11/95 
07/11/95 
07/11/95 
07/11/95 
07/11/95 
07/11/95 
07/11/95 
07/12/95 
07/12/95 
07/12/95 
07/12/95 
07/12/95 
07/12/95 
07/12/95 
07/12/95 
07/13/95 
07/13/95 

07/13/95 
07/14/95 
07/14/95 
07/14/95 
07/14/95 
07/14/95 
07/14/95 
07/14/95 
07/14/95 
07/14/95 
07/14/95 
07/14/95 
07/14/95 
07/14/95 
07/14/95 
07/14/95 
07/14/95 
07/14/95 
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FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Ranee  A.  Horton, 
Contact  Representatives,  Federal 
Trade  Commission,  Premerger 
Notification  C^ce,  Bureau  of 
Competition,  Room  303,  Washington. 
DC  20580.  (202)  326-3100. 

By  Direction  of  the  Commission. 
Donald  S- Ciaric 
Secntaiy. 

(FR  Doc  9S-18332  Filed  7-25-«5: 8:45  am) 
MUMO  coot  (7W-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Haattti  Care  Financing  Administration 

[BPO-131-N] 

Mecflcare  and  Medicaid  Programs; 
Quartsriy  Usting  of  Program 
laauancae  and  Coverage  Decisions- 
First  Quarter  1995 

AQB«CY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice. 

SUMMARY:  This  notice  lists  HCFA 
manual  instructions,  substantive  and 
interpretive  regulations  and  other 
Federal  Register  notices,  and  statements 
of  policy  that  were  pubUshed  during 
January,  February,  and  March  of  1995 
that  relate  to  the  Medicare  and  Medicaid 
programs.  Section  1871(c)  of  the  Social 
Security  Act  requires  that  we  publish  a 
list  of  Medicare  issuances  in  the  Federal 
Register  at  least  every  3  months. 
Although  we  are  not  mandated  to  do  so 
by  statute,  for  the  sake  of  completeness 
of  the  listing,  we  are  including  all 
Medicaid  issuances  and  Medicare  and 
Medicaid  substantive  and  interpretive 
regulations  (proposed  and  final) 
published  during  this  timeframe.  We  are 
also  providing  the  content  of  revisions 
to  the  Medicare  Coverage  Issues  Manual 
published  between  January  1  and  March 
31, 1995.  On  August  21, 1989,  we 
published  the  content  of  the  Manual  (54 
FR  34555)  and  indicated  that  we  will 
publish  quarterly  any  updates.  Adding 
to  this  listing  the  complete  text  of  the 
changes  to  the  Medicare  Coverage  Issues 
Manual  allows  us  to  fulfill  this 
requirement  in  a  manner  that  facilitates 
identification  of  coverage  and  other 
changes  in  our  manuals. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Cotton,  (410)  786-5255  (For 
Medicare  instruction  information).  Pat 
Prete.  (410)  966-3246  (For  Medicaid 
instructicm  information).  After  July  21, 
1995,  (410)  786-3246.  Nancy  Ranels, 
(410)  966-8928  (For  all  other 


infbrmatian).  After  August  4. 1905. 
(410) 786-892B. 

SUPPLEMENTARY  MFOmiATIOM: 
L  Program  iBBWMices 

The  Health  Care  Financing 
Administratian  (HCFA)  is  responsible 
for  administering  the  Medicare  and 
Medicaid  programs,  which  pay  for 
health  care  and  related  services  for  38 
million  Medicare  beneficiaries  and  36 
million  Medicaid  recipients. 
Administration  of  these  programs 
involves  (1)  Providing  iidbzmation  to 
Medicare  beneficiaries  and  Medicaid 
recipients,  health  care  providers,  and 
the  public;  and  (2)  effective 
communications  with  regional  offices. 
State  governments.  State  Medicaid 
Agencies.  State  Survey  Agencies, 
various  providers  of  health  care,  fiscal 
intermediaries  and  carriers  who  process 
claims  and  pay  bills,  and  others.  To 
implement  the  various  statutes  on 
wkich  the  programs  are  based,  we  issue 
regulations  under  authority  granted  the 
Secretary  under  sections  1102. 1871, 
and  1902  and  related  provisions  of  the 
Social  Seciuity  Act  (the  Act)  and  also 
issue  various  manuals,  memonnda,  and 
statements  necessary  to  administer  the 
programs  efficiently. 

Section  1871(c)(1)  of  the  Act  requires 
that  we  publish  in  the  Federal  Register 
at  least  every  3  months  a  list  of  all 
Medicare  manual  instructions, 
interpretive  rules,  statements  of  policy, 
and  guidelines  of  general  applicability 
not  issued  as  regulations.  We  published 
our  fiirst  notice  June  9, 1988  (53  FR 
21730).  Although  we  are  not  mandated 
to  do  so  by  statute,  for  the  sake  of 
completeness  of  the  listing  of 
operational  and  policy  statements,  we 
are  continuing  our  practice  of  including 
Medicare  substantive  and  interpretive 
regulations  (proposed  and  final) 
published  during  the  3-month 
timeframe.  Since  the  publication  of  our 
quarterly  listing  on  June  12,  1992  (57  FR 
24797),  we  decided  to  add  Medicaid 
issuances  to  our  quarterly  listings. 
Accordingly,  we  are  listing  in  this 
notice  Medicaid  issuances  and 
Medicaid  substantive  and  interpretive 
regulations  published  bom  January  1 
through  Mardi  31, 1995. 

n.  Medicare  Coverage  Issues 

We  receive  ntmierous  inqiiiries  frtnn 
the  general  public  about  whether 
specific  items  or  services  are  covered 
under  Medicare.  Providers,  carriers,  and 
intermediaries  have  copies  of  the 
Medicare  Coverage  Issues  Manual, 
which  identifies  those  medical  items. 
services,  technologies,  or  treatment 
procedures  that  can  be  paid  for  under 


Medicare.  On  August  21. 1989,  we 
published  a  nodes  in  the  Federal 
Register  (54  FR  3455S)  that  contained 
aU  the  Medicare  coverage  decisirais 
issued  in  that  manual. 

In  that  notice,  we  indicated  that 
revisions  to  the  Coverage  Issues  Manual 
will  be  published  at  least  qiiarteriy  in 
the  Federal  Register.  We  also  sometimes 
issue  proposed  or  final  national 
coverage  decision  changes  in  separate 
Federal  Register  notices.  Readers 
should  find  this  an  easy  wav  to  identify 
both  issuance  changes  to  all  our 
mantials  and  the  text  of  changes  to  die 
Coverage  Issues  ManuaL 

Revisions  to  the  Coverage  Issiies 
Manual  are  not  published  on  a  regului 
basis  but  on  an  as-needed  basis.  We 
publish  revisions  as  a  result  of 
technological  changes,  medical  practice 
changes,  responses  to  inqtiiries  we 
receive  seeking  clarifications,  or  the 
resolution  of  coverage  issues  under 
Medicare.  If  no  Coverage  Issues  Manual 
revisions  were  published  during  a 
particular  quarter,  our  listing  will  reflect 
that  fact 

Not  all  revisions  to  the  Coverage 
Issues  Manual  contain  major  changes. 
As  with  any  instruction,  sometimes 
minor  clarifications  or  revisions  are 
made  within  the  texL  We  have  reprinted 
manual  revisions  as  transmitted  to 
manual  holders.  The  new  text  is  shown 
in  italics.  We  will  not  reprint  the  table 
of  contents,  since  the  table  of  contents 
serves  primarily  as  a  finding  aid  for  the 
user  of  the  manual  and  does  not  identify 
items  as  covered  ornot 

m.  How  to  Use  the  Addenda 

This  notice  is  organized  so  that  a 
reader  may  review  the  subjects  of  all 
manual  issuances,  memoranda, 
substantive  and  interpretive  regulations, 
or  coverage  decisions  published  during 
the  timeframe  to  determine  whether  any 
are  of  particular  interest.  We  expect  it  to 
be  used  in  concert  with  previously 
published  notices.  Most  notably,  those 
unfamiliar  with  a  description  of  our 
Medicare  manuab  may  wish  to  review 
Table  I  of  our  first  three  notices  June  9. 
1988  (53  FR  21730).  September  22, 1988 
(53  FR  36891),  December  16, 1988  (53 
FR  50577)  and  the  notice  published 
March  31, 1993  (58  FR  16837).  and 
those  desiring  information  on  the 
Medicare  Coverage  Issues  Manual  may 
wish  to  review  the  August  21, 1989 
publication  (54  FR  34555). 

To  aid  the  reader,  we  have  organized 
and  divided  this  current  listing  into  five 
addenda.  Addendum  1  identifies 
updates  that  changed  the  Coverage 
Issues  Manual.  We  published  notices  in 
the  Federal  Register  that  included  the 
text  of  changes  to  the  Coverage  Issues 


Manual,  lliese  updates,  when  added  to 
material  fit)m  the  manual  published  on 
August  21, 1989  constitute  a  complete 
manual  as  of  March  31, 1995.  Parties 
interested  in  obtaining  a  copy  of  the 
manual  and  revisions  should  follow  the 
instructions  in  section  IV  of  this  notice. 

Addendimi  II  identifies  previous 
Federal  Register  documents  that 
contain  a  description  of  all  previously 
published  HCFA  Medicare  and 
Medicaid  manuals  and  memoranda. 

Addendimi  in  of  this  notice  lists,  for 
each  of  our  manuals  or  Program 
Memoranda,  a  HCFA  transmittal 
number  imique  to  that  instruction  and 
its  subject  matter.  A  transmittal  may 
consist  of  a  single  instruction  or  many. 
Often  it  is  necessary  to  use  information 
in  a  transmittal  in  conjxmction  with 
information  currently  in  the  manuals. 

Addendum  IV  sets  forth  the  revisions 
to  the  Medicare  Coverage  Issues  Manual 
that  were  published  during  the  quarter 
covered  by  this  notice.  For  the  revisions, 
we  give  a  brief  synopsis  of  the  revisions 
as  they  appear  on  the  transmittal  sheet, 
the  manual  section  number,  and  the  tide 
of  the  section.  We  present  a  complete 
copy  of  the  revised  material,  no  matter 
how  minor  the  revision,  and  identify  the 
revisions  by  printing  in  italics  the  text 
that  was  changed.  If  the  transmittal 
includes  material  unrelated  to  the 
revised  section,  for  example,  when  the 
addition  of  revised  material  causes  other 
sections  to  be  repaginated,  we  do  not 
reprint  the  unrelated  material. 

Addendum  V  lists  all  substantive  and 
interpretive  Medicare  and  Medicaid 
regulations  and  general  notices 
published  in  the  Federal  Register 
during  the  quarter  covered  by  this 
notice.  For  each  item,  we  list  the  date 
published,  the  Federal  Register  citation, 
the  tide  of  the  regulation,  the  parts  of 
the  Code  of  Federal  Regulations  (CFR) 
which  have  changed  (if  applicable),  the 
agency  file  code  number,  the  ending 
date  of  the  comment  period  (if 
applicable),  and  the  effective  date  (if 
applicable). 

IV.  How  to  Obtain  Listed  Material 

A.  Manuals 

An  individual  or  organization 
interested  in  routinely  receiving  any 
manual  and  revisions  to  it  may  purchase 
a  subscription  to  that  manual.  Those 
wishing  to  subscribe  should  contact 
either  the  Government  Printing  Office 
(GPO)  or  the  National  Technical 
Information  Service  (NTIS)  at  the 
following  addresses: 
Superintendent  of  Docimients, 

Government  Printing  Office,  ATTN: 

New  Order,  P.O.  Box  371954, 

Pittsburgh,  PA  15250-7954, 


Telephone  (202)  512-1800.  Fax 
number  (202)  512-2250  (for  credit 
card  orders);  or 
National  Technical  Information  Service. 
IDepartment  of  Commerce,  5825  Port 
Royal  Road,  Springfield,  VA  22161. 
Telephone  (703)  487-4630. 

In  addition,  individual  manual 
transmittals  and  Program  Memoranda 
listed  in  this  notice  can  be  purchased 
from  NTIS.  Interested  parties  should 
identify  the  transmittal(s)  they  want. 
GPO  or  NTIS  can  give  complete  details 
on  how  to  obtain  the  publications  they 
seU. 

B.  Regulations  and  Notices 

Regulations  and  notices  are  published 
in  the  daily  Federal  Register.  Interested 
individuals  may  purchase  individual 
copies  or  subscribe  to  the  Federal 
Register  by  contacting  the  GPO  at  the 
address  indicated  above.  When  ordering 
individual  copies,  it  is  necessary  to  cite 
either  the  date  of  publication  or  the 
volume  number  and  page  number. 

C.  Rulings 

Rulings  are  published  on  an 
infi^uent  basis  by  HCFA.  Interested 
individuals  can  obtain  copies  from  the 
nearest  HCFA  Regional  Office  or  review 
them  at  the  nearest  regional  depository 
library.  We  also  sometimes  publish 
Rulings  in  the  Federal  Register. 

D.  HCFA's  Compact  Disk-Read  Only 
Memory  (CD-ROM) 

HCFA's  laws,  regulations,  and 
manuals  are  now  available  on  CD-ROM, 
which  may  be  purchased  fi-om  GPO  or 
NTIS  on  a  subscription  or  single  copy 
basis.  The  Superintendent  of  Dociunents 
list  ID  is  HCLRM,  and  the  stock  nimiber 
is  717-139-00000-3.  The  follovwng 
material  is  contained  on  the  CI>-ROM 
disk: 

•  Titles  XI,  XVm,  and  XIX  of  die  Act. 

•  HCFA-related  regulations. 

•  HCFA  manuals  and  monthly 
revisions. 

•  HCFA  program  memoranda. 
The  titles  of  the  Compilation  of  the 

Social  Security  Laws  are  current  as  of 
January  1, 1993.  The  remaining  portions 
of  CD-ROM  are  updated  on  a  monthly 
basis. 

The  CI>-ROM  disk  does  not  contain 
Appendix  M  (Interpretative  Guidelines 
for  Hospices).  Copies  of  this  appendix 
may  be  reviewed  at  a  Federal  Depository 
Library  (FDL). 

Any  cost  report  forms  incorporated  in 
the  manuals  are  included  on  the  CD- 
ROM  disk  as  LOTUS  files.  LOTUS 
software  is  needed  to  view  the  reports 
once  the  files  have  been  copied  to  a 
personal  computer  disk. 


V.  How  to  Review  Listed  Material 

Transmittals  or  Program  Memoranda 
can  be  reviewed  at  a  local  FDL.  Under 
the  FDL  program,  government 
publications  are  sent  to  approximately 
1400  designated  libraries  throughout  the 
United  States.  Interested  parties  may 
examine  the  docvunents  at  any  one  of 
the  FDLs.  Some  may  have  arrangements 
to  transfer  material  to  a  local  library  not 
designated  as  an  FDL.  To  locate  the 
nearest  FDL,  individuals  should  contact 
any  library. 

In  addition,  individuals  may  contact 
regional  depository  libraries,  which 
receive  and  retain  at  least  one  copy  of 
most  Federal  government  pubUcations, 
either  in  printed  or  microfilm  form,  for 
use  by  the  general  public.  These 
libraries  provide  reference  services  and 
interlibrary  loans;  however,  they  are  not 
sales  outiets.  Individuals  may  obtain 
information  about  the  location  of  the 
nearest  regional  depository  library  from 
any  library.  Superintendent  of 
Doctmients  niunbers  for  each  HCFA 
publication  are  shown  in  Addendum  ID. 
along  vsrith  the  HCFA  publication  and 
transmittal  numbers.  To  help  FDLs 
locate  the  instruction,  use  the 
Superintendent  of  Docimients  number, 
plus  the  HCFA  fi«nsmittal  number.  For 
example,  to  find  the  Carriers  Manual, 
Part  3— Claims  Process  (HCFA-Pub.  14- 
3)  transmittal  entitled  "Medical 
Review,"  use  the  Superintendent  of 
Dociunents  No.  HE  22.8/7  and  the 
HCFA  transmittal  number  1508. 

VI.  General  Information  ' 

It  is  possible  that  an  interested  party 
may  have  a  specific  information  need 
and  not  be  able  to  determine  from  the 
listed  information  whether  the  issuance 
or  regulation  would  fulfill  that  need. 
Consequentiy,  we  are  providing 
information  contact  persons  to  answer 
general  questions  concerning  these 
items.  Copies  are  not  available  through 
the  contact  persons.  Copies  can  be 
purchased  or  reviewed  as  noted  above. 

Questions  concerning  Medicare  items 
in  Addenda  III  may  be  addressed  to 
Margaret  Cotton,  Issuances  Staff,  Bureau 
of  Program  Operations,  Health  Care 
Financing  Achninistration,  Sl-03-08, 
7500  Security  Blvd.,  Baltimore.  MD 
21244-1850,  Telephone  (410)  786-5255. 

Questions  concerning  Medicaid  items 
in  Addenda  III  may  be  addressed  to  Pat 
Prete,  Medicaid  Bureau,  Office  of 
Medicaid  Policy,  Health  Care  Financing 
Administration,  (before  July  21.  1995) 
Room  233  East  High  Rise,  6325  Security 
Blvd.,  Baltimore,  MD  21207,  Telephone 
(410)  966-3246  or  (after  July  21,  1995) 
C4-25-02,  7500  Security  Boulevard, 


JMI 


38346 


Federal  Register  /  Vol.  60.  No.  143  /  Wednesday,  July  26,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  143  /  Wednesday,  July  26,  1995  /  Notices 


38347 


Baltimore.  MD  21244-1850.  Telephone 
(410)786-3246. 

Questions  concerning  all  other 
information  may  be  addressed  to  Nancy 
Ranels,  Office  of  Regulations.  Bureau  of 
Policy  Development.  Health  Care 
Financing  Administration,  (before 
Augmt  4, 1995)  Room  132  East  High 
Rise  6325  Security  Blvd..  Baltimore,  MD 
21207,  Telephone  (410)  966-8928  or 
(after  August  4. 1995)  C5-14-22.  7500 
Security  Boulevard,  Baltimore.  MD 
21244-1850.  Telephone  (410)  786-8928. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare — Hospital 
Insiiffaiice,  Program  No.  93.774,  Medicare- 
Supplementary  Medical  Insxirance  Program, 

Addendum 


and  Program  Na  93.714,  Medical  Assistance 
Program) 

Dated:  July  19, 1995. 
Brace  C  Vladeck, 

Administrator,  HealthXkite  Financing 
Adthinistration. 

Addendum  I 

This  addendiun  lists  the  publication 
dates  of  the  most  recent  quarterly  listing 
of  program  issuances  and  coverage 
decision  updates  to  the  Coverage  Issues 
Manual.  For  a  complete  listing  of  the 
quarterly  updates  to  the  Coverage  Issues 
Manual  published  between  March  20, 
1990  through  November  14, 1994, 
please  refer  to  the  January  3, 1995- 
update  (60  FR  134). 


January  3, 1995  (60  FR  132) 
April  6, 1995  (60  FR  17538) 

Addendum  II — Description  of  Manuals, 
Memoranda,  and  HCFA  Rulings 

An  extensive  descriptive  listing  of 
Medicare  manuals  and  memoranda  was 
published  on  June  9, 1988,  at  53  FR 
21730  and  supplemented  on  September 
22, 1988,  at  53  FR  36891  and  December 
16, 1988,  at  53  FR  50577.  Also,  a 
complete  description  of  the  Medicare 
Coverage  Issues  Manual  was  published 
on  August  21, 1989,  at  54  FR  34555.  A 
brief  description  of  the  various 
Medicaid  manuals  and  memoranda  that 
we  maintain  was  published  on  October 
16, 1992,  at  57  FR  47468. 


Addendum  III.— Medicare  and  Medicaid  Manual  Instructions— Continued 

(January  Through  March  199^ 


Trans.  No. 


MarHjaVSubject/PubNcation  Number 


.—Medicare  and  Medicaid  Manual  Instructions 

[January  Through  March  1995] 


Data  Analysis  to  Identify  At)errancies  * 

Aben'andes 

Taking  Corrective  Actions  on  Identified  Aberrancies 

Conducting  Evaluation  of  Effectiveness  of  Correction  Action' 

Standard  Postpayment  Data  Reports 

Categories  of  MR  Screens 

Provider  Audit  List 

CMR  Corrective  Actions 

Assessing  an  Overpaynnent  or  Potential  Overpayment  When  the  CMR  was  Based  on  a  Limited  Sanriple/Sut)sample 

Determination 

Consent  Settlement  Documents 

Participating  Pfiysidan/Supplier  Report 

Completion  of  Items  on  Participating  PhysiciarVSupplier  Report 

Checking  Reports 

ReccMery  From  the  PhyskaarVSuppier— Overpayment  Demand  Letters 

Initial  Demand  Letter  to  PhysKians/Suppfiers 


1509 


1510 


Trans.  No. 


Manual/Sulaiect/Publkiatnn  Number 


Medicare 

Intannediafy  Manual— Part  2 

Audfts,  RalmtMirsemant 

Program  Administration  (HCFA-Pub.  13-2) 

(Superintendent  of  Documents  No.  HE  22.8^1) 


1511 
1512 


402 
403 

404 


Maximum  Payment  For  Rural  Health  Clintos 

Maximum  Payment  For  Federally  Qualified  Health  Centers 

Contractor  PerformarK»  Evaluation 

Fiscal  Intermediary  Performance  Criteria— Gerwral 

The  RHHI  Performance  Evaluation 

RHHI  Performarx»  Criteria— General 

Beneficiary  Services 

Provkler  Servk»s 


Medicare 

Intennedlary  Manual    Part  3 

Claints  Process  (HCFA-Pub.  13-3) 

(Superintendent  of  Documents  No.  HE  22.8/6) 


1642 

1643 
1644 


1645 
1646 


1647 


HCPCS  for  Hospital  Outpatient  Radk)k>gy  Servtees  and  Other  Diagnostk:  Procedures 

Ambulatory  Surgfcal  Center  Pricer  Program 

Biffing  for  Durable  Medk:al  Equipment.  Orthotk:/Proslhetk:  Devtees  and  Surgnal  Dressings 

Frequency  of  Billing 

Requirement  That  Bills  Be  Submitted  In-Sequence  for  a  Continuous  Inpatient  Stay 

Need  to  Reprocess  Inpatient  Claims  in-Sequence 

PRO  Reporting  on  Medial  Review 

All-Inclusive  Rate  Providers 

Billing  for  Parenteral  and  Enteral  Nutrition 

Special  Billing  Instructions  for  Pneumococcal  Pneumonia 

On-Site  CMRs 

Review  Optk)ns 


A-05-1 

A-96-2 
A-95-3 


B-95-1 


Carrtefs  Manual-Part  2 

n ■  M^   ail  1   1,1   J II     1  nj^cA    n.,!*    44   ti 

Program  Administration  (nCFA-PuD.  14-2) 
(Superintendent  of  Documents  No.  HE  22.8/7-3) 

130 
131 

•  The  FY  1995  Contractor  Performance  Evakjation 

•  Beneficiary  Services 
Provider  Services 

Medicare 

Carrters  Manual-Part  3 

Claims  Process  (HCFA-Pub.  14-3) 

(Superintendent  of  Documents  No.  HE  22.8/7) 

AB-05-1 

AB-05-2 
AB  95  "3 

AB-9&-4 
AB-d&-6 


1508 


Medk:al  Review 
Local  MR  Policy 
The  Carrier  Advisory  Committee 


Folow-up  Demand  Letter  to  Physksians/Suppliers 

Overpayment  Report 

Optxinal  Overpayment  Customizing  Paragraphs 

Sample  Letter— Ctieck  Inchxled  For  Correct  Amount 

Sample  Letter — Check  IncKjded  But  Wrong  Amount 

Personal  Computer  EMC  Software 

HCFA  Common  Procedure  Coding  System 

Use  and  maintenance  of  CPT-4  in  HCPCS 

Local  Codes  at  Regular  Carriers 

Use  and  Acceptance  of  HCPCS  Codes  and  Modifiers 

HCPCS  Update 

Payment  Concerns  While  Updating  Codes 

Payment,  Utilizatkm  Review  and  Coverage  lnformatk>n  on  HCFA  Tape  File 

Deleted  HCPCS  Codes/Modifiers 

Claims  Review  and  Adjudk»tk>n  Procedures 

HCPCS  Release 


Program  Memorandum 

Intermediaries  (HCFA-Pub.  60A) 

(Superintendent  of  Document  No.  HE  22.8/7) 


Hospital  Outpatient  Procedures:  1995  Update  to  the  List  of  Radiok)gy  Procedures  and  Other  Diagnostk:  Services  SiJbjficA 

to  Payment  Limitation  and  Update  to  the  List  of  HCPCS  Codes  to  Be  Grossed-Up 
Submissk>n  of  Form  HCFA-2552-92  (Hospital  and  Hospital  Health  Care  Complex  Cost  Report) 
Ambulatory  Surgfcal  Center— PRICER  9.1 


Program  Memorendum 

Carriers  (HCFA-Pub.  60B) 

(Superintendent  of  Documents  No.  HE  22.8/6-S) 


lmplementatk>n  of  1995  Physkmn  Fee  Schedule  Payment  Polkry  Changes 


Program  Memorandum 

Intemediaries/Csrriers  (HCFA-Pub.  60AB) 

(Superintendent  of  Documents  No.  HE  22.8/6-6) 


Estat)lishment  of  Standard  Rates  for  Transmitting  Claims  Informatkxi  Between  Medk»re  Contractors  and  Complementary 

Insurers 
New  Interest  Rate  Payat>le  on  Clean  Claims  Note  Pakf  Timely 
Implementatkm  of  "PhysKtan  Ownership  and  ReferraT  (Section  1877  of  the  Social  Security  Act,  as  amended  by  Section 

13562  of  the  Omnibus  Budget  ReconcHiatnn  Act  of  1993  (OBRA  93)) 
EDI  Enrollment  Form 
Temporary  HCPCS  Codes  ky  Dexamethasone  Acetate 


Program  Mentorartdum 

Medtoeid  State  Agencies  (HCFA-Pub.  17) 

(Superintendent  of  Documents  No.  HE  22.8/6-5 


95-1 


Title  XIX.  Social  Security  Act.  Transfers  of  Assets  and  Treatment  of  Trusts 
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ADDENDUM  III.— Medicare  and  Medicaid  Manual  Instructions— Continued 

(January  Through  March  199^ 


Addendum  III.— Medicare  and  Medicaid  Manual  Instructions— Continued 

(January  Through  March  1995] 


Manuai/Subject/Pubiication  Number 


Trans.  No. 


Manuai/Subject/PubHcation  Number 


ProQram  Memorandum 

Insurance  Commlssionars  (HCFA-Pub.  80) 

(Supertnlandent  of  Documents  No.  HE  22.8M-S) 


Regionel  Office  Manual 
Standards  and  Certmcatlen  (HCFA-Pub.  23-4) 
(Supertnlandent  of  Documents  No.  HE  22.8/8-3) 


Medlgap  BuNetin  Series  (Number  Four) 


Stats  Operations  Manual 

Provtdsr  Certification  (HCFA-Pub.  7) 

(Superintsndsnt  of  Document  No.  HE  22J/12) 


266  J  •        Survey  Procedures  for  Swing-Bed  Hospitals 

iMlodel  Letter— Swing  Bed  Applicants 

Nurse  Aide  Training/Nurse  Aide  Training  and  Corrpetency  Evaluation  Program 

Une-ltem  Justification  for  Direct  and  Indirect  Costs 

Preparation  of  the  State  Survey  Agency  Certification  WorWoad  Report— HCFA-434 

Distribution  o(  Approved  Funds 

Disbursement  of  Approved  Funds 

General 

Goods,  Facilities.  Services  From  Other  Staff  Agencies  or  From  Local  Agencies 

Personnel  Services 

State  Agency  Accounts 

Detemiination  of  Necessary  Staff 

Communications  and  Supplies 

Equipment  / 

Training  of  State  Agency  Persormei 

Long  Tenri  Care  Facility  Woridoad  (SNF/NF) 

Preparation  of  the  State  Agency  Budget  List  of  Positions— HCFA-1465A 

Preparation  of  the  State  Agency  Schedule  for  Equipment  Purchases— HCFA-1 466 

Preparation  of  State  Survey  Agency  Budget  Request  (Nor>-LTC)-HCFA-435 

Preparation  of  State  Survey  Agency  Budget  Request— Long-Term  Care,  HCFA-435 

Submittal  of  Budget  Request 

Notification  of  Approval 

Need  For  AddHional  Title  XVIII  and  Title  XIX  Funds 

Financial  Reporting 

Limit  on  ExpendHures 

PeriodK  Analysis  of  Accounts 

Cash  Balances  arxl  ExpendKure  Auttwrity 

Unliquidated  Ot)ligations 

State  Survey  Agency  Quarterly  Expenditure  Report.  HCFA-435  and  State  Survey  Agency  Certification  Woridoad  Report 

HCFA-434— Submittal  and  Due  Date 
Preparation  of  State  Survey  Agency  Non-TLC  Quarterly  Expendrture  Report  HCFA-435 
Preperation  of  State  Survey  Agency  Long-Term  Care  Quarterly  ExpeiKlture  Report.  HCFA-435 
State  Survey  Agency/Certification  Workload  Report 

267  •        Conimunity  Mental  Health  Centers— Citations  arxj  Description 

Certification  Process 

Model  Letter  to  CMHCs 

CMHC  Crucial  Data  Extract 

Public  Health  Service  Act  Requirements 

Health  Insurance  Benefit  Agreement 

Conditions  to  Be  Assessed  Prior  to  Scheduling  An  RHC  Survey 

268  •       Essential  Access  Community  Hospital/Rural  Primary  Care  Hospital— Citations  and  Description 

MedKare  Designation  as  an  EACH 

Medicare  participation  by  an  RPCH 

RPCH  Anti-Dumping  Requirements 

Advance  Directives  Requirements  for  RPCHs 

Model  Letter:  Transmitting  Materials  to  Rural  Primary  Care  Hospitals 

Model  Letter.  Notification  to  Rural  Primary  Care  Hospital  Regarding  Scheduling  a  Survey 

Survey  Tasks  and  Interpretive  Guidelines  for  Rural  Primary  Care  Hospitals 

269  •       Survey  Protocol 

Appendix  P,  Part  I— Survey  Procedures  for  Long-Term  Care  Facilities 
•    Appendix  P,  Part  II— Guidance  to  Surveyors— Long-Term  Care  Facilities 
List  of  Documents  in  Certilicatkxi  Packet 

Medicare 

Christian  Science  Sanatorium 

Hospital  Manual  Supplement  (HCFA-Pub.  32) 

(Superintendent  of  Documents  No.  HE  22.8/2-2) 


57        I  •        Assignment  of  Provider  and  Supplier  Identificatkxi  Numbers 

Essential  Access  Community  HospitalZ/Rural  Primary  Care  Hospital  (EACH/RPCH)  Progran>— Citations  and  Description 

Procedures  for  EACH  Approval  by  the  Regional  Office  (RO) 

Procedures  for  RPCH  Approval  by  the  RO 

Procedures  for  Processing  RPCH  Swing-Bed  Applications 

Processing  Complaints  Against  EACHs  and  RPCHs 

Processir)g  Denials  and  Terminations  for  EACHs  and  RPCHs 

EACH  Approval  Letter 

RPCH  Apixoval  Letter 

EACH  Denial  Letter 

RPCH  Denial  Letter 


Hoep*tal  Menual  (HCFA-PiA.  10) 
(Supertntsitdent  of  Documents  No.  HE  22.8/2) 


675 
676 
677 

678 


HCPCS  for  Hospital  Outpatient  Radk)logy  Services  and  Other  Diagnostic  Procedures 
Billing  for  Durat)le  Medk»l  Equipment.  Orlfiotic/Prosthetic  Devnes  and  Surgical  Dressings 
Oral  Cancer  Drugs 

Requirement  That  BHIs  Be  Submitted  In-Sequence  for  a  Continuous  Inpatient  Stay 
Prwumocoocal  Prwumonia,  Influenza  Virus  and  Hepetitis  B  Vaccines 


Medicare 
Home  Heamr  Agency  Manual  (HCFA-Pub.  11) 
(Superintendent  of  Documents  No.  HE  22.8/5) 


274 


Pneumococcal  Pneumonia,  Influenza  Virus  and  Hepetitis  B  Vaccines 


Medlcere 

Skilled  Nursing  Faculty  Manual  (HCFA-Pub.  12) 

(Superintendent  of  Docaments  No.  HE  22.8/3) 


334 

335 
336 


Billing  for  Durable  Mednal  Equipment,  Orthotici/Prosthetk:  Devices  and  Surgical  Dressings 

Requirement  That  BiHs  Be  Submitted  In-Sequence  For  a  Continuous  Inpatient  Stay 

Special  Billing  Instructions  for  Pneumococcal  Pneumonia..  Influenza  Virus  and  Hepatitis  B  Vaccines 


Rural  Heelth  Clink;  and  Federally 

Quellfied  Heelth  Centers  Manual  (HCFA-Pub.  27) 

(Superintendent  of  Documents  No.  HE  22.8/19:985) 


18 

1.  II 


Rural  HeaWi  ainics 
Federally  Qualified  Health  Centers 

Billing  of  Pneumococcal  Pneumonia,  Influerua  Virus  stkI  Hepatitis  B  Vaccines  by  Rural  Health  Clinics  and  Federally  Quali- 
fied HealthOenters 


Medicare 

Hosptee  Manual  (HCFA-Pub.  21) 

(Superintendent  of  Documents  No.  HE  22.8/18) 


45 


Special  BilHng  Instructions  for  Pneumococcal  Pneumonia,  Influenza  Virus  and  Hepatitis  B  Vaodnse 


i 


Medlcere 

Provider  Reimbursement  Manual  Part  1  (HCFA-Pub.  15-1) 

(Superintendent  of  Documents  No.  HE  22.8/4) 


380 
381 
382 


34 


•       Pneumococcal  Pneumonia,  Influenza  Virus  and  Hepetitis  B  Vaccines 


JMI 


Board  Action  on  Request  for  Hearing 

Ancillary  Services  in  SNFs 

Principles 

Land  (Non-Depreciable) 

Historical  Cost 

Purchase  of  Facility  as  Ongoing  Operation 

Fair  Market  Value 

Donated  Assets 

Net  Book  Value 

Acquisitions 

Sale  and  Leaseback  Agreements— Rental  Charges 
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Addendum  III.— Medicare  and  Medicaid  Manual  Instructions— Continued 

[January  Through  March  1995] 


Trans.  No. 


Manual/SutJtect/Publication  Number 


Lease  Purchase  Agreements— Rental  Charges 

Assets  Partially  or  FuMy  Depreciated  on  Pravidar's  Books  When  Provider  Enters  Program 

Transfer  of  Governmental  FactMies 

Assets  Derated  to  Provider 

Useful  Life  of  Depreciable  Assets 


ProvMer  Rehnbureement  Manual 

Part  II— Provider  Cost  Reporting  Fonns  and  Instructions  (HCFA-Pub.  15-11AF) 

(Superintendent  of  Documents  No.  HE  22.8/4) 


1  •        Home  Health  Agency  Cost  Report,  Form  HCFA-1728-94 

2  .  •        Rounding  Standards  for  Fractional  Computations 

Method  of  Payment 

Worioheet  S— Independent  Renal  Dialysis  Facility  Cost  Report  Certification 

Wor1(sheet  A— Reclassification  and  Adjustments  of  Trial  Balance  of  Expenses 

Wortcsheet  A-2— Adiustments  to  Expenses  '' 

Worlcsheet  B,  Cost  Allocatiorv— General  Service  Costs  and  Wortcsheet  B-1— Cost  Allocation— Statistical 

Medicere 

Provider  ReimlNiraefnent  Manual 

Part  II — Provider  Cost  Reporting  Forms 

and  Instructions  (General)  (HCFA-Pub.  15-11A) 

(Superintendent  of  Documents  No.  HE  22.8/4) 


17 


Sutxnission  of  Cost  Reports 


Medicare 

Outpatient  PliysicalJherapy  and 

Compreheitslve  Outpatient  Rehabilitation  Facility 

Manual  (HCFA-Pub.  9) 

(Superintendent  of  Documents  No.  HE  22J/9) 


120 
121 
122 


Billing  for  Durable  MedN»l  Equipment,  Orthotic/Prostttetic  Devices  and  Surgical  Dressing 
Pneumococcal  Pneumonia.  Influenza  Virus  arxi  Hepatitis  B  Vaccines 
Pneumococcal  Pneumonia,  Influerua  Virus  arxi  Hepatitis  B  Vaccines 


Peer  Review  Organization  Manual 

(HFCA-Pub.  19) 

(Superintendent  of  Documents  No.  HE  22JI/15) 


44 


46 


47 


48 


Introduction 

HCFA-Provided  Data 

PRO-Selected  Data 

Confidentiality  of  PRO  Data 

Training 

Objectives  of  the  Internal  Quality  Control  Program 

IQC  Program  Requirements 

IOC  Control  Process 

Analysis  and  Reporting  Requirements 

Introduction 

Uses  for  PDC 

Conducting  PDC 

Concerns  Identified  During  PDC 

Confidentiality 

Reports  to  HCFA 

Required  HCFA 'Notification/Approval 

Office  of  Management  and  Budget  Cleararwe 

Related  Activities  Through  PRO/Carrier  Intermediary/ESRD  Network  Cooperatkxi 

Timeline  for  PDC  Process 

Statutory  Basis 

Grounds  for  Terminatkxi 

Recommendatkxi  to  Initiate  Terminatkm 

Notk»  of  Intent  to  Terminate  Contract 

Termination  Panel 

Terminatwn  Decision 
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ADDENDUM  III.— MEDICARE  AND  MEDICAID  MANUAL  INSTRUCTIONS— Continued 

(January  Through  March  1995] 


Trans.  No. 


ManuaVSubject/PubOcatton  Number 


NWOICarS 

Coverage  Issues  Manual  (HCFA-Pub.  8) 
(Supertntondent  of  Documents  No.  22.  8/14) 


74 


Bladder  Stimulators  (Pacemakers) 


State  Medtoaid  Manual 

Psrt  3— Eligibility  (HCFA-Pub.  46-6) 

(Superintendent  of  DocunMnts  No.  HE  22J/10) 


65 


Persora  with  Drug  Addttkxi  or  Ak»holism 


State  Medicaid  Manual 

Part  6— Payment  for  Services  (HCFA-Pub.  45-6) 

(Superintendent  of  Documents  No.  HE  22.8/10) 


27 


Physician  Services  to  Chlklren  Under  21 
Physican  Services  to  Pregnant  Women 


End  Stage  Renal  Diseaia 

Networic  Organizations  Manual  (HCFA-Pub.  81) 

(Superintendent  of  Documents  No.  HE  22.9/4) 


Introductkx) 
Board  of  Directors 
NetworkStaff 
Network  Council 
Patient  Involvement 
Medial  Review  Board 
Other  Cormnittees 
Meetings 
Goals 

'Internal  Quality  Control  System 
Continuous  Quality  Improvement 
Mednare  Benefits  for  ESRD  Patients 

Hospital  Insurance  for  Persons  Needing  Kkjney  Trartsplant  or  Dialysis 
When  ESRD  Coverage  Begins 
When  ESRD  Coverage  Ends 
Supplemental  Medical  Insurance 

Organizatk>nal  ConfHcts  of  Interest  Among  Governing  Body  of  ESRD  Network  Organizatk>ns,  Facilities,  and  Patient 
ConfUct  of  Interest— Private  Arrangements  Prohibited 
Organizatkxial  Conflicts  of  Interest 
Permitted  Acttvities 


Renal  Dialysis  Facility  Manual  (HCFA-Pub.  29) 
(Superintendent  of  Document  No.  HE  22J/13) 
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Pneumococcal  Pneumonia,  Influerua  Virus  and  Hepatitis  B  Vaccines 


MedlcDre/Medlcald 
Sanction/Reinstatement  Report 


95-1 
95-2 
95-3 


Report  of  Phystoians/Practitkxiers,  Provklers  ancVor  Other  Health  Care  Suppliers  Excluded/Reinstated 
Report  of  Physidans/Practittoners,  Provklers  anchor  Other  Health  Care  Suppliers  Excluded/Reinstated 
Report  of  Physk:ians/Practitk)ners,  Provklers  and/or  Other  Health  Care  Supplies  Excluded/Reinstated 


Addendum  IV — ^Medicare  Coverage 
Issues  Manual 

(For  the  reader's  convenience,  new 
material  and  changes  to  previously 
published  material  are  in  italics.  If  any 
part  of  a  sentence  in  the  manual 
instruction  has  changed,  the  entire  line 
is  shown  in  italics,  llie  transmittal 
includes  material  imrelated  to  revised 


sections.  We  are  not  reprinting  the 
unrelated  material.) 

Transmittal  No.  74;  sections  65-10.1- 
65-11  Bladder  Stimulators 
(Pacemakers)  CHANGED 
IMPLEMENTING 
INSTRUCTIONS— Eh'FELTlVE 
DATE:  For  services  performed  on  or 
after  03-01-95. 


Section  65-10.1,  Bladder  Stimulators 
(Pacemakers). — ^This  section  is  revised 
to  reflect  that  pelvic  floor  stimulators, 
whether  inserted  into  the  vaginal  canal 
or  rectum  or  implanted  in  the  pelvic 
area,  used  as  a  treatment  for  urinary 
incontinence  either  as  a  bladder  pacer 
or  a  retraining  mechanism  are  not 
covered  for  the  reason  that  the  safety 
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and  effectiveness  of  these  devices  are 
unproven. 

65-11  BLADDER  STIMULATORS 
(PACEMAKERS)— NOT  COVERED 
Pelvic  floor  stimulators,  whether 


inserted  into  the  vaginal  canal  or 
rectum  or  implanted  in  the  pelvic  area, 
used  as  a  treatment  for  urinary 
incontinence  either  as  a  bladder  pacer 


or  a  retraining  mechanism  are  not 
covered  for  the  reason  that  the  safety 
and  effectiveness  of  these  devices  are 
unproven. 


ADDENDUM  v.— Regulation  Documents  Pubushed  in  the  Federal  Register 


Publication 
date 

FRVOL60 
page 

CFRpart 

Fie  code 

Regulation  title 

End  of  com- 
ment period 

Effective 
date 

01/D3/9S 

46-64  

130-132  

132-141  

2325-2330  .. 

3250-3253  .. 

3405-3410  .. 
4418-4423  .. 

5185-6204  .. 

6537-6547  .. 
7514  

410,414  

BPD-789- 
CN 

HSQ-224-N 

BPO-12&-N 

BPO-79&- 
FC 

MB-089-N 

BPD-778- 

FN 
ORD-070-N 

BPD-776- 
FNC 

BPD-812- 

NC 
BPD-826-N 
HSO-223-N 

BPD-793- 

NC 
BPD-424-F 

OPL-004-W 

BPD-798- 
CN 

BPD-633-N 
BPD-724-F 

ORD-073-W 

Medicare  Program;  Refinements  to  Geographic  Ad- 
Justment  Factor  Values,  Revisions  to  Payment 
Policies,  Adjustments  to  the  Relative  Value  Units 
(RVUs)  Under  the  Physician  Fee  Schedule  for 
Calendar  Year  1995.  and  the  &-Year  Refinement 
of  RVUs. 

CUA  Program:  Approval  of  the  Joint  Commission 
on  /Accreditation  of  Healthcare  Organizations  As 
An  Accrediting  Organization. 

Medicare  and  Mednaid  Programs;  Quarterly  Listing 
of  Program  Issuances  and  Coverage  Deci- 
sions—Third Quarter  1994. 

Medicare  Program;  Providers  and  Suppliers  of 
Specialized  Services:  Technical  Amendments. 

Medicaid  Program;  Limitations  on  Aggregate  Pay- 
ments to  Disproportionate  Share  Hospitals:  Fed- 
eral Fiscal  Year  1995. 

Medicare  Program;  Special  Payment  Limits  for 
Home  Blood  Glucose  Monitors. 

New  and  Pending  Demonstration  Project  Proposals 
Sulxnitted  Pursuant  to  Section  1115(a)  of  the 
Social  Security  Act  Novemt)er  and  December 
1994. 

Medicare  Program;  Additions  To  and  Deletions 
From  the  Current  List  of  Covered  Surgical  Proce- 
dures for  Ambulatory  Surgical  Centers. 

Medicare  Program;  Criteria  for  Medicare  Coverage 
of  Lung  Transplants. 

Medicare  Program;  Hospice  Wage  Index 

CLIA  Program:  Approval  of  the  College  of  Amer- 
ican Pathologists. 

Medicare  Program;  Schedule  of  Limits  on  Home 
Health  Agency  Costs  Per  Visit 

Me<£care  Program;  MedH»re  Coverage  of  Pre- 
scription Drugs  Used  in  Immurtosuppressive 
Therapy. 

Medicare  Program;  Meeting  of  the  Practicing  Phy- 
sicians Advisory  Council. 

Medicare  Program;  Providers  and  Suppliers  of 
Specialized  Services-Technical  Amendments: 
Corrections. 

Medicare  Program;  Hospice  Wage  Index 

Medicare  Program;  Medicare  Coverage  of  Screen- 
ing Mammography;  Corrnction. 

New  arxj  Pending  Demonstration  Protect  Proposals 
Submitted  Pursuant  to  Sedian  1115<a)  of  the 
Social  Security  Act:  January  1995. 

01/01/95 

01/03/95 

01/03/95 

01/03/95 

01/03/95 

1/09/95 

01/13/95 

400.405. 
410.  484. 
485.486, 
498.. 

03/10/95 

03/27/95 
04/03/95 

02A)8/95 
01/13/95 

01/17/95 

02/16/95 

01/23/95 

01/23/95 

01/26«5 

02/02/95 

02/27195 
02/02/95 

02/08/95 

482  

02/08/95 

02/09/95 

7774-7780  .. 
R389-8406  .. 
8951-6955  .. 

10395-10396 
11632-11633 

13441 
14223-14224 

16481-16486 

02/09/95 

02/14/95  „ 

04/17/95 

07/01/94 

02/16/95 

410  

01/01/95 

02/24/95 

02/24/95 

03A)2/95 

486.  486  

410  

02/08/95 

03/13/95 

03/13/95 

03/16/95    .... 

10/01/94 

03/30/95 

•GI4-General  Notice;  PN— Proposed  Notice;  FN— Final  htotice;  P— Notice  of  Proposed  RuiemaWng  (NPRM);  F— Final  Rule:  FC— Final  Rule 
with  Comment  Period;  CN— Correction  Notice;  SN— Suspension  Notice;  WN— Withdrawal  Notice;  NR--Ncrtice  of  HCFA  Ruling 


(FR  Doc.  95-18333  Filed  7-25-95;  8:45  am] 

MLUNO  COOE  4120-01-P 

Office  of  the  Secretary 

nndlngs  of  Scientific  IMisconduct 

AOENCY:  Office  of  the  Secretary.  HHS. 
ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
has  made  final  findings  of  scientific 
misconduct  in  the  following  case: 
John  J.  Tomasula,  Mount  Sinai 
Medical  Center:  On  June  29, 1995,  ORI 
foimd  that  John  J.  Tomasula,  formerly  of 
the  Mount  Sinai  Medical  Center  in  New 
York,  committed  scientific  misconduct 
by  falsifying  research  involving 


guanabenz  treatment  of  spinal  cord 
injured  cats  reported  in  a  Public  Health 
Service  (PHS)  grant  application. 
Additionally,  ORI  found  that  Mr. 
Tomasula  had  falsified  his  credentials 
on  three  PHS  grant  applications  in 
which  he  claimed  to  have  a  Ph.D.  degree 
from  Northwestern  University  when,  in 
fact,  he  had  obtained  a  mail-order 


degree  from  Noithwestem  College  of 
Alhed  Sciences  in  Oklahoma,  an 
imaccredited.  now-defunct 
"institution." 

Mr.  Tomasula  has  entered  into  a 
Voluntary  Exclusion  Agreement  with 
ORI  in  which  he  has  accepted  ORI's 
finding  and  has  agreed  to  exclude 
himself  volimtarily,  for  the  three  (3) 
year  period  beginning  June  29. 1995. 
frtun: 

(1)  applying  for  or  receiving  any 
Federal  grant  or  contract  funds;  and. 

(2)  serving  in  any  advisory  capacity  to 
the  PHS.  induding  but  not  limited  to 
service  on  any  PHS  advisory  committee, 
board,  and/or  peer  review  committee,  or 
as  a.  consultant. 

No  scientific  publications  were 
required  to  be  corrected  as  part  of  this 
A^eement. 

FOR  FURTHER  INFORMATION  CONTACT: 
Director.  Division  of  Research 
Investigations,  Office  of  Research 
Integrity,  5515  Security  Lane,  Suite  700. 
Rockville,  MD  20852. 
LyleW.Bivans, 

Director.  Office  of  Research  Integrity. 
(FR  Doc  95-18347  Filed  7-25-95;  8:45  am] 
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nndlngs  of  Scientific  Miacondiict 

AQ0fCY:  Office  of  the  Secretary,  HHS. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  hitegrity  (ORI) 
has  made  final  findings  of  scientific 
misoond\ict  in  the  followiiu  case: 

Jose  R.  Sotolongo.  Jr..  M.D.,  Mount 
Sinai  Medical  Center.  On  July  3, 1995, 
ORI  found  that  Jose  R.  Sotolongo,  Jr., 
M.D.,  formerly  of  Mount  Sinai  Medical 
Center  in  New  York,  committed 
scientific  misconduct  by  falsifying 
research  involving  guanabenz  treatment 
of  spinal  cord  injured  cats  presented  in 
a  Public  Health  Service  (PHS)  grant 
application. 

Dr.  Sotolongo  has  entered  into  a 
Voluntary  Exclusion  Agreement  with 
ORI  in  which  he  has  accepted  ORI's 
finding  and  has  agreed  to  exclude 
himseU  voluntarily,  for  the  three  (3) 
year  period  begiiming  July  3, 1995. 
from: 

(1)  Applying  for  or  receiving  any 
Federal  grant  or  contract  funds;  and, 

(2)  Serving  in  any  adviscHy  capacity  to 
the  PHS,  induding  but  not  limited  to 
service  on  any  PHS  advisory  committee, 
board,  and/or  peer  review  committee,  or 
as  a  consultant. 

The  above  voluntary  exdusion, 
however,  shall  not  apply  to  Dr. 
Sotolongo 's  future  training  or  practice  of 
clinical  medicine  as  a  Ucensed 


practitioner  tmless  that  practice 
involves  research  or  research  training. 

No  scientific  publications  were 
reqiiired  to  be  ctmected  as  part  of  this 
Agreemeot. 

FOR  FURTHER  INFORMATXJN  CONTACT: 

Director,  Division  of  Research 

Investigations,  Office  of  Research 

Integrity,  5515  Sectuity  Lane,  Suite  700, 

Rockville.  MD  20852. 

LylaW.Binm, 

Director,  Office  of  Research  Integrity. 

(FR  Doc.  95-18348  Filed  7-25-95;  8:45  am) 
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ACTION:  Notice. 


NalkNwi  InstitutM  of  Health 

Division  of  Research  Qrants;  Notics  of 
8  Ciosad  MsaUng 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Spedal  Emphasis 
Panel  (SEP)  meeting: 

Purpose/Agenda:  To  iwiew  individual 
grant  applicatioiu. 

Name  of  SEP:  Behavioral  and 
NeuTosciences. 

Date.July27. 1995. 

Time:  9KX)  a.m. 

Mace:  Holiday  Inn,  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Keith  Murray, 
Scientific  Review  Admin.,  6701  Rockledge 
Drive.  Room  5194.  Bethesda.  MD  20892, 
(301)435-1256. 

The  meeting  will  be  closed  in  accordance 
Mdth  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6].  Title  5,  U.S.C 
Applintions  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  grant  review  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878. 
93.892, 93.893,  National  Institutes  of  Health. 
HHS) 

Dated:  July  20, 1995. 
Susan  K.  Feldman, 
Committee  Management  Office^,  NIH. 
(FR  Doc.  95-18284  Filed  7-25-95;  8:45  am] 

BIUMQ  COOE  4140-01-M 


Public  Health  Swvice 

Action  Related  to  Emergency  Research 
Activity 

AGENCY:  Public  Health  Service,  HHS. 


SUMMARY:  The  Public  Health  Service  is 
announcing  an  action  related  to  the 
appUcability  of  the  Title  45  CFR  Part  46 
(protection  of  human  subjects) 
requirement  for  obtaining  and 
documenting  informed  consent  for  a 
specific  research  activity.  The  purpose 
V  of  this  action  is  to  invoke  45  CFR 
46.101(i)  related  to  an  NIH  funded 
research  project:  "National  Acute  Brain 
Injury  Study:  Hypotheitaia."  This 
important  and  necessary  research  needs 
to  be  carried  out  in  hum^  subjects  who 
require  emergency  therapy  and  for 
whom,  because  of  the  subjects'  medical 
condition  and  the  unavailability  of 
legally  authorized  representatives  of  the 
subjects,  no  legally  elective  informed 
consent  can  be  obtained. 
FOR  FURTHER  INFORMATION  CONTACT:  F. 
William  Dommel.  Jr.,  J.D.,  Senior  Policy 
Advisor,  Office  for  Protection  from 
Research  Risks,  6100  Executive 
Boulevard.  Suite  3B01J.  National 
Institutes  of  Health,  MSC  7507, 
Rockville,  MD  20802-7507.  Telephone 
(301)  496—7005  ext  203  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 

Waiver 

Pursuant  to  Section  46.101(1)  of  Htle 
45  of  the  Code  of  Federal  Regulations, 
the  Secretary  of  Health  and  Human 
Services,  has  waived  the  general 
requirements  for  informed  consent  at  45 
CFR  46.116  and  46.117  for  the  specific 
research  activity  known  as  the 
"National  Acute  Brain  Injiuy  Study: 
Hypothermia"  and  funded  by  the 
National  Institutes  of  Health  (NIH)  grant 
number  ROl  NS  32786  under  the 
following  stricUy  limited  cirtaunstances: 

In  the  course  of  the  conduct  of  the  research 
funded  under  NIH  grant  nimiber  ROl  NS 
32786,  human  research  subjects  may  be 
included  without  seeking  informed  consent 
as  otherwise  required  by  45  CFR  46.116  and 
46.117  if  the  proposed  research  involves  the 
study  of  activities  which  would  be  aaried 
out  on  persons  who  are  in  need  of  emergency 
treatment  and  the  IRB(8)  responsible  for  the 
review,  approval,  and  continuing  review  of 
the  research  approve(s)  that  research  without 
requiring  that  legally  efiective  informed 
consent  be  obtained  and  the  IRB(s)  find(s], 
doc\mient(s),  and  report(s)  to  the  Office  for 
Protection  from  Research  Risks  (OPRR),  NIH, 
that  the  research  is  approved  in  the  absence 
of  a  requirement  for  obtaining  informed 
consent  for  the  following  reasons: 

(i)  The  opportunity  for  the  subjects  to 
particiftate  in  the  research  is  in  the  health 
interest  of  the  subjects; 

(ii)  The  waiver  of  consent  will  not 
adversely  aSect  the  rights  and  welfare  of  the 
subjects; 

(ili)  Additional  appropriate  protections  of 
the  rights  and  welfare  of  the  subjects  will  be 
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provided,  including ,  but  not  limited  to, 
consultation  (which  may  include 
consultation  carried  out  by  the  IRB  itself) 
with  representatives  of  the  communities  &xim 
which  the  subjects  will  be  drawn: 

(iv)  The  research  could  not  practicably  be 
carried  out  without  the  waiver,  and 

(v)  Whenever  appropriate,  the  subjects  will 
be  provided  with  additional  pertinent 
infbnnation  after  participation. 

Background 

The  NIH,  through  its  National 
Institute  of  Neurological  Disorders  and 
Stroke,  has  funded  a  research  project 
entitled,  "National  Acute  Brain  Injury 
Study:  Hjrpothennia,"  which  is  a  study 
of  the  treatment  with  hypothermia  of 
severe  head  injuiy.  This  important  and 
necessary  research  needs  to  be  carried 
out  in  human  subjects  who,  because  of 
their  injuries,  are  not  conscious  and 
caiuiot,  therefore,  consent  to  their 
participation.  In  scune  instances,  but  not 
always,  consent  irom  a  legally 
authorized  representative  can  be  sought 
and  obtained.  Nevertheless,  the 
unavailability  of  such  representatives  in 
many  cases  is  impeding  the  progress  of 
the  research  to  such  an  extent,  that  the 
NIH  determined  that  the  research 
cannot  go  forward  in  the  context  of  the 
current  Department  of  Health  and 
Human  Services  (HHS)  regulations  for 
the  protection  of  human  subjects  (45 
CFR  Part  46)  imless  certain  informed 
consent  requirements  of  those 
regulations  are  waived  by  the  Secretary, 
HHS  in  accord  with  the  waiver 
provisions  provided  at  45  CFR  46.101(i). 
A  request  for  consideration  of  such  a 
waiver  was  received  from  the 
Institutional  Review  Board,  University 
of  Texas  Health  Science  Center, 
Houston,  on  July  12.  1995. 

Current  HHS  regulations  permit  IRBs 
acting  in  acontl  with  an  Assurance  of 
Compliance  with  45  CFR  Part  46.  to 
waive  the  requirement  for  obtaining 
informed  consent  imder  the  following 
stringently  applied  conditions  found  at 
45  CFR  46.116(d). 

The  IRB  must  find  and  document  that: 

•  The  research  involves  no  more  than 
minimal  risk  to  the  subjects; 

•  The  waiver  *  •  •  will  not 
adversely  affect  the  rights  and  wel&re  of 
the  subjects; 

•  The  research  could  not  practicably 
be  carried  out  without  the  waiver  *  *  *; 
and, 

•  Whenever  appropriate,  the  subjects 
will  be  provided  with  additional 
pertinent  information  after 
participation. 

However,  the  waiver  of  informed 
consent  requirements  now  being 
authorized  imder  §  46. 101  (i)  could  not 
previously  have  been  approved  by  an 
IRB,  acting  independently  of  the 


§  46. 101  (i)  waiver,  because  the  risk 
involved  in  this  emergency  treatment 
activity  is  greater  than  minimal  and 
therefore  the  "minimal  risk" 
requirement  for  the  exercise  of  an  IRB 
waiver  of  informed  consent  could  not  be 
met. 

NIH  notes  that  testimonies  to  this 
effect,  in  regard  to  similar  research 
activities,  were  delivered  to  (i)  the 
Subcommittee  on  Regulation,  Business 
Opportimities,  and  Technology, 
Committee  on  Small  Business.  U.S. 
House  of  Representatives  (Washington. 
DC,  May  23, 1994);  (ii).the  Coalition 
Conference  of  Acute  Resuscitation 
Researchers  (Washington,  DC.  October 
25, 1994);  (iii)  the  meeting  of  Applied 
Research  Ethics  National  Association 
(Boston,  MA,  October  30, 1994);  (iv)  the 
meeting  of  Public  Responsibility  in 
Medicine  &  Research  (Boston,  MA, 
November  1. 1994);  and  (v)  the  Food 
and  Drug  Administration/National 
Institutes  of  Health  Public  Forum  on 
Informed  Consent  in  Clinical  Research 
Conducted  in  Emergency  Circumstances 
(Rockville,  MD,  January  9-10, 1995). 

Therefore,  the  issue  for  decision  by 
the  Secretary  was  whether  this 
particular  research  activity,  involving 
greater  than  minimal  risk  to  the 
subjects,  should  be  permitted  to  go 
forward  in  the  absence  of  legally 
effective  informed  consent.  The 
decision  is  that  under  certain  strictly 
limited  circumstances  such  permission 
is  appropriate. 

Periodic  Review 

A  periodic  review  of  the 
implementation  by  IRBs  of  this  waiver 
will  be  conducted  by  OPRR  to 
determine  its  adequacy  in  meeting  its 
intended  need  or  if  adjustments  to  the 
waiver  might  be  necessary  and 
appropriate. 

Dated:  July  19, 1995. 
Philip  R.  Lee, 

Assistant  Secretary  for  Health. 
IFR  Doc.  95-18334  Filed  7-25-95;  8:45  am) 
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Office  of  Refugee  Reeetttement 

Refugee  Reeetdement  Program; 
Availability  of  Formula  Allocation 
Funding  for  FY  1995  Targeted 
Assistance  Qrants  for  Services  to 
Refugeee  In  Local  Areas  of  High  Need 

agency:  Office  of  Refugee  Resettlement 
(ORR),  ACF,  HHS. 

ACTION:  Final  notice  of  availability,  of 
formula  allocation  fimding  for  FY  1995 
targeted  assistance  grants  to  States  for 


services  to  refugees  ^  in  local  areas  of 
high  need. 

SUMMARY:  This  notice  announces  the 
availability  of  funds  and  award 
procedvires  for  FY  1995  targeted 
assistance  grants  for  services  to  refugees 
under  the  Refugee  Resettlement  Pro-am 
(RRP).  These  grants  are  for  service 
provision  in  localities  with  large  refugee 
populations,  high  refugee 
concentrations,  and  high  use  of  public 
assistance,  and  where  specific  needs 
exist  for  supplementation  of  cvirrently 
available  resources.  The  formula  has 
been  updated  to  take  into  account  FY 
1994  arrivals. 

A  notice  of  proposed  allocation  of 
targeted  assistance  hmds  was  piiblished 
for  public  comment  in  the  Federal 
Re^ater  on  April  17, 1995  (60  FR 
19270). 

FOR  FURTHER  MFORMATKM  CONTACT: 
Toyo  Biddle  (202)  401-9250. 
APPUCATKM  DEAOUNE:  The  deadline  for 
applications  from  States  for  grants 
under  this  notice  is  on  August  25. 199S. 

Applications  from  States  for  grants 
imder  this  notice  must  be  received  on 
time.  An  application  will  be  considered 
to  be  received  on  time  tmder  either  of 
the  following  two  cirounstances:  The 
application  is  postmarked  indicating  it 
was  sent  via  the  U.S.  Postal  Service  or 
by  private  conunercial  carrier  not  later 
than  the  closing  date  specified  in  the 
final  notice  or  the  application  is  hand- 
deliY««d  on  or  before  the  closing  date 
to  the  Office  of  Refugee  Resettlement. 
370  LTnCant  Promenade,  SW.,  6th 
Floor,  Washington,  DC  20447.  Hand- 
dehvered  applications  will  be  accepted 
during  the  normal  working  hours  of  8;00 
a.m.  to  4:30  p.m..  Monday  through 
Friday  (excluding  Federal  legal 
hoUdays)  up  to  4:30  p  jn.  of  the  closing 
date. 

To  be  considered  complete,  an 
application  package  must  include  a 


>  In  addition  to  person*  who  meet  all 
raquiramants  of  45  CFR  400.43,  "Raquiranenta  for 
documentation  of  refugee  status,"  eligibility  for 
targeted  aaaistance  includes  Cuban  and  Haitian 
entrants,  certain  Amerasians  from  Vietnam  who  are 
admitted  to  the  U.S.  as  immigrants,  and  certain 
Amerasians  from  Vietnam  who  are  U.S.  citizens. 
(See  section  0  of  this  notice  on  "Authorization.") 
The  term  "refugee",  used  In  this  notice  for 
convenience,  is  intended  to  encompass  such 
additional  persons  who  are  eligible  to  participate  in 
refugee  program  services,  including  the  targeted 
assistance  program. 

Refugees  admitted  to  the  U.S.  under  admissions 
numbers  set  aside  for  private-sector-initiative 
admissions  are  not  eligible  to  be  served  under  the 
targeted  assistance  program  (or  under  other 
programs  supported  t>y  Federal  refugee  funda) 
during  their  period  of  coverage  under  their 
sponsoring  agency's  agreement  with  the  Department 
of  State— usually  two  years  from  their  date  of 
arrival,  or  until  they  obtain  permanent  raaident 
alien  status,  whichever  come*  first. 


signed  original  end  two  copies  (tf 
Standard  Form  424,  424A,  and  424B. 
dated  April  1988.  (We  will  provide 
copies  of  these  materials  to  all  targeted 
assistance  States.)  The  application 
package  should  be  addressed  to  the 
Division  of  Refugee  Self-Suffidmcy, 
Office  of  Refugee  Resettlement.  ACF. 
6th  Flow,  370  L'Enfant  Promenade  SW.. 
Washington,  DC  20447. 
CATALOG  OF  FEDERAL  DOMESTIC 
ASSISTANCE  (CFDA)  NUMBER:  93.584. 
FOR  FURTHER  INFORMATION  ON 
APPLICATION  PROCEDURES,  STATES 
SHOULD  contact:  RON  MUNIA  AT  (202) 
401-4559  IN  ORR. 

SUPPLBiENTARY  INFORMATION: 

I.  Pnrpoae  and  Scope 

This  notice  annoimces  the  availability 
of  fimds  for  grants  for  targeted 
assistance  for  services  to  refugees  in 
counties  where,  because  of  factors  such 
as  tmusually  large  refugee  populations, 
high  refugee  concentrations,  and  high 
use  of  public  assistance,  there  exists  and 
can  be  demonstrated  a  specific  need  for 
supplementation  of  resources  for 
services  to  this  population. 

The  Office  of  Refugee  Resettlement 
(ORR)  has  available  $49,397,000  in  FY 
1995  funds  for  the  targeted  assistance 
program  (TAP)  as  pari  of  the  FY  1995 
appropriation  for  the  Department  of 
Health  and  Human  Services  (Pub.  L. 
103-333). 

The  House  Appropriations  Committee 
Report  reads  as  follows  with  respect  to 
targeted  assistance  funds  (H.R.  Rept.  No. 
103-553,  p.  93): 

This  program  provides  grants  to  Statas  for 
counties  which  are  impacted  by  high 
concentrations  of  refiigees  and  high 
dependency  rates.  The  Committee  intends 
tliat  $19,000,000  of  the  total  recommended 
for  targeted  assistance  be  provided  to 
continue  the  current  program  of  support  to 
commonities  affscted  as  a  result  of  the 
massive  influx  of  Cuban  and  Haitian 
entrants.  The  Committee  also  intends  that  10 
percent  of  the  total  appropriated  for  targeted 
assistance  be  used  for  grants  to  localities 
most  heavily  impacted  by  the  Infhix  of 
refugees  such  as  Laotian  Hmong, 
Cambodians,  and  Soviet  Pentecostals, 
including  secondary  migrants  who  entered 
the  United  States  after  October  1, 1979.  The 
Committee  expects  these  grants  to  be 
awarded  to  communities  not  presently 
receiving  targeted  assistance  because  of 
previous  concentration  requirements  and 
other  fisctois  in  the  grant  formulas,  as  well  as 
those  who  do  currently  receive  targeted 
assistance  grants. 

The  Senate  Appropriations 
Committee  Report  (S.  Rept.  No.  103- 
318,  p.  154)  is  consistent  with  the 
above-quoted  House  Report 

The  Conference  Report  on 
Appropriations  (H.  Rept  No.  103-733, 


p.  24)  clarifies  Ccmgress'  intent  on  the 
use  of  the  $19  million  for  communities 
affected  by  Cuban  and  Haitian  entrants 
as  follows: 

The  conferees  are  agreed  that  $19,000,000 
of  the  $49,397,000  appropriated- fcv  targeted 
assistance  is  to  serve  communities  affected 
by  the  Cuban  and  Haitian  entrants  and 
refugees  whose  arrivals  in  recent  yean  have 
incmaaed. 

The  Director  of  the  Office  of  Refugee 
Resettlement  (ORR)  will  use  the 
$49,397,000  appropriated  for  FY  1995 
targeted  assistance  as  follows: 

•  $25,457,300  will  be  allocated  under 
the  updated  formula,  as  set  forth  in  this 
notice. 

•  $f  9,000,000  will  be  awarded  to 
serve  communities  most  heavily 
affected  by  recent  Cuban  and  Haitian 
entrant  and  refugee  arrivals. 

•  $4,939,700  (10%  of  the  total)  will 
be  awarded  as  second-year  continuation 
grants  in  a  two-year  project  period 
under  a  discretionary  grant 
announcement  that  was  issued  in  FY 
1994. 

In  addition,  the  Office  of  Refugee 
Resettlement  has  available  an  additional 
$6,000,000  in  FY  1995  funds  to  augment 
the  targeted  assistance  10%  program 
through  the  Foreign  Operations,  Export 
Financing,  and  Related  Programs 
Appropriations  Act  (Pub.  L.  103-306). 
These  fimds  will  be  awarded  imder  a 
sepMuate  discretionary  grant 
annoimcement  which  will  be  issued 
setting  forth  application  requirements 
and  evaluation  criteria. 

The  purpose  of  targeted  assistance 
grants  is  to  provide,  through  a  process 
of  local  planning  and  implementation, 
direct  services  intended  to  result  in  the 
economic  self-sufficiency  and  reduced 
welfere  dependency  of  refugees  through 
jobplacements. 

Tne  targeted  assistance  program 
reflects  the  requirements  of  section 
412(c)(2)(B)  of  the  Immigration  and 
Nationality  Act  (IN A),  which  provides 
that  targeted  assistance  grants  shall  be 
made  available  "(i)  primarily  for  the 
purpose  of  fecilitating  refugee 
employment  and  achievement  of  self- 
sufficiency,  (ii)  in  a  manner  that  does 
not  supplant  other  refugee  program 
funds  and  that  assures  that  not  less  than 
95  percent  of  the  amount  of  the  grant 
award  is  made  available  to  the  county 
or  other  local  entity." 

n.  Authorization 

Targeted  assistance  projects  are 
funded  imder  the  authority  of  section 
412(c)(2)  of  the  Immigration  and 
Nationality  Act  (IN A),  as  amended  by 
the  Refugee  Assistance  Extension  Act  of 
1986  (Pub.  L.  99-605),  8  U.S.C.  1522(c); 
section  501(a)  of  the  Refugee  Education 


Assistance  Act  of  1980  (Pub.  L.  96-422). 
8  U.S.C.  1522  note,  insofar  as  it 
incorporates  by  reference  with  respect 
to  Cuban  and  Haitian  entrants  the 
authorities  pertaining  to  assistance  for 
refugees  established  by  section  412(c)(2) 
of  the  INA,  as  dted  above;  section 
584(c)  of  the  Foreign  Operations,  Export 
Financing,  and  Related  Prt)grams 
Appropriations  Act,  1988,  as  included 
in  me  FY  1988  Continuing  Resolution 
(Pub.  L.  100-202),  insofar  as  it 
incxirporates  by  reference  with  respect 
to  certain  Amerasians  bom  Vietnam  the 
authorities  pertaining  to  assistance  for 
refugees  established  by  section  412(c)(2) 
of  the  INA.  as  cited  above,  including 
certain  Amerasians  from  Vietnam  who 
are  U.S.  citizens,  as  provided  under  title 
n  of  the  Foreign  Operations,  Export 
Financing,  and  Related  Programs 
Appropriations  Acts.  1989  (Pub.  L.  100- 
461),  1990  (Pub.  L.  101-167),  and  1991 
(Pub.  L.  101-513). 

m.  Client  and  Service  Prioritiea 

Targeted  assistance  funding  should  be 
used  to  assist  refugee  femilies  to  achieve 
economic  independence.  To  this  end. 
ORR  expects  States  and  counties  to 
ensure  that  a  coherent  plan  of  services 
is  developed  for  each  eligible  family 
that  addresses  the  family's  needs  from 
time  of  arrival  until  attainment  of 
economic  independence.  Each  service 
plan  should  address  a  family's  needs  for 
both  employment-related  services  and 
other  needed  social  services.  In  local 
jurisdictions  that  have  both  targeted 
assistance  and  refugee  social  services 
programs,  one  plan  of  services  may  be 
developed  for  a  family  that  incorporates 
both  targeted  assistance  and  refugee 
social  services. 

Services  funded  under  the  targeted 
assistance  allocations  are  required  tO 
focus  primarily  on  those  refugees  who, 
either  because  of  their  protracted  use  of 
public  assistance  or  difficulty  in 
securing  employment,  continue  to  need 
services  beyond  the  initial  yean  of 
resettlement.  The  targeted  assistance 
program,  however,  is  not  intended  to  be 
limited  to  cash  assistance  recipients. 
TAP-funded  services  may  also  be 
provided  to  other  refugees  in  need  of 
services,  regardless  of  whether  the 
refugees  are  receiving  cash  assistance. 

However,  effective  October  1, 1995, 
under  new  provisions  in  §  400.314  in 
the  final  rulie  published  in  the  Federal 
Kegister  on  June  28. 1995.  (60  FR 
33584),  States  will  be  required  to 
provide  targeted  assistance  services  to 
refugees  in  the  following  order  of 
priority,  except  in  certain  individual 
extreme  circumstances:  (a)  Refugees 
who  are  cash  assistance  recipients, 
particularly  long-term  recipients:  (b) 
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unemployed  refugees  who  are  not 
receiving  cash  assistance;  and  (c) 
employmi  refugees  in  need  of  swices  to 
retain  employment  or  to  attain 
economic  independence.  EfEoctive 
October  1, 1995,  States  will  also  be 
reqiured,  in  accordance  with  %  400.315. 
to  limit  the  provisicm  of  targeted 
assistance  services,  with  the  exception 
of  refwral  and  interpreter  services,  to 
refugees  who  have  been  in  the  U.S.  for 
60  months  or  less. 

In  addition  to  the  statutory 
requirement  that  TAP  funds  be  used 
"primarily  for  the  purpose  of  facilitating 
refugee  employment"  (section 
412(c)(2)(B)(i)),  funds  awarded  under 
thin  program  are  intended  to  help  fidfill 
the  Congressional  intent  that 
"employable  refugees  should  be  placed 
on  jobs  as  soon  as  possible  after  their 
arrival  in  the  United  States"  (section 
412(a)(l)(B)(i)  of  the  INA).  Therefore 
targeted  assistance  funds  must  be  used 
primarily  for  services  which  directly 
enhance  refugee  employment  potential, 
have  specific  employment  objectives, 
and  are  designed  to  enable  refugees  to 
obtain  jobs  with  less  than  one  year's 
participation  in  the  targeted  assistance 
program.  Examples  of  these  activities 
are:  Job  development;  job  placement; 
job-related  and  vocational  English; 
short-tOTm  job  training  specifically 
related  to  opportunities  in  the  local 
economy;  on-the-job  training;  business 
and  employer  incentives  (such  as  on- 
site  employee  orientation,  vocational 
English  training,  or  bilingual  supervisor 
assistance);  and  business  technical 
assistance.  General  or  remedial 
educational  activities — such  as  ad\ilt 
basic  education  (ABE)  or  preparation  for 
a  high  school  equivalency  or  general 
education  diploma  (GED)— ^nay  be 
provided  within  the  context  of  an 
individual  employability  plan  for  a 
refugee  which  is  intended  to  result  in 
job  placement  in  less  than  one  year. 
ORR  encourages  the  continued 
provision  of  services  after  a  refugee  has 
entered  a  job  to  help  the  refugee  retain 
employment  or  move  to  a  better  job. 
Targeted  assistance  funds  caimot  be 
used  for  long-term  training  programs 
such  as  vocational  training  that  last  for 
more  than  a  year  or  educational 
programs  that  axe  not  intended  to  lead 
to  employment  within  a  year.  If  TAP 
funds  are  used  for  the  provision  of 
F.Tig]iah  language  training,  such  training 
should  be  provided  concurrently,  rather 
than  sequentially,  with  employment  or 
with  other  employment-related  services, 
to  the  maximum  extent  possible. 

A  portion  of  a  local  area's  allocation 
may  be  used  for  services  which  are  not 
directed  toward  the  achievement  of  a 
specific  employment  objective  in  less 


than  one  year  but  whidi  are  essential  to 
the  adjustment  of  refugees  in  the 
community,  provided  such  needs  are 
clearly  demonstrated  and  such  use  is 
approved  by  the  State. 

Reflecting  section  412(a)(l)(A)(iv)  of 
the  INA.  the  Director  of  ORR  expects 
States  to  "insiue  that  women  have  the 
same  opportunities  as  men  to 
participate  in  training  and  instruction." 
In  addition.  States  are  expected  to  make 
sure  that  services  are  provided  in  a 
mannw  that  raicourages  the  use  of 
bilingual  women  on  service  agency 
sta^  to  ensure  adequate  s«vice  access 
by  refugee  women.  In  order  to  facilitate 
refugee  self-support,  the  Director  also 
expects  States  to  implement  strategies 
which  address  simultaneously  the 
employment  potential  of  both  male  and 
female  wage  earners  in  a  fiEunily  unit 
States  and  coimties  are  expected  to 
make  every  effort  to  assure  availability 
of  day  care  services  in  order  to  allow 
women  with  children  the  opportunity  to 
participate  in  employment  services  or  to 
accept  or  retain  employment.  To 
accomplish  this,  di^  care  may  be  treated 
as  a  priority  employment-related  service 
under  the  targeted  assistance  program. 
Refugees  who  are  participating  in  TAP- 
funded  or  social  services-funded 
employment  services  or  have  accepted 
employment  are  eligible  for  day  care 
services.  For  an  employed  refugee,  TAP- 
funded  day  care  must  be  limited  to  one 
year  aft^  the  refugee  becomes 
employed.  States  and  counties, 
however,  are  expected  to  use  day  care 
funding  from  other  publicly  funded 
mainstream  programs  as  a  prior  resource 
and  are  encoiuBged  to  work  with  service 
providers  to  assiue  maximtmi  access  to 
other  publicly  funded  resources  for  day 
care. 

Targeted  assistance  services  should  be 
provided  in  a  manner  that  is  culturally 
and  linguistically  compatible  with  a 
refugee's  language  and  cultural 
background.  In  light  of  the  increasingly 
diverse  popiUation  of  refugees  who  are 
resettling  in  this  coimtry,  refugee 
service  agencies  will  need  to  develop 
practical  ways  of  providing  culturally 
and  lingxiistically  appropriate  services 
to  a  rhnnging  ethnic  population.  To  the 
mnvimiim  extent  possible,  particularly 
during  a  refugee's  initial  years  of 
resettlement,  targeted  assistance 
services  should  be  provided  through  a 
refugee-specific  service  system  rather 
than  through  a  system  in  which  refugees 
are  only  one  of  many  client  groups 
being  served. 

ORR  strongly  encourages  States  and 
counties  when  contracting  for  targeted 
assistance  services,  including 
employment  services,  to  give 
consideration  to  the  special  strengths  of 


MAAs,  whenever  contract  bidden  are 
otherwise  equally  qualified,  providad 
that  the  MAA  has  the  capability  to 
deliver  services  in  a  mannor  that  is 
culturally  and  linguistically  compatible 
with  the  background  of  the  target 
populaticm  to  be  served.  States  may  use 
a  portion  of  their  targeted  assistance 
funds,  either  through  amtracts  or 
thro\igh  the  use  of  State/county  staff,  to 
provide  tedmical  assistance  and 
organizational  training  to  strengthen  the 
capability  of  MAAs  to  provide 
nnployment  services,  particularly  in 
States  where  MAA  capability  is  weak  or 
undeveloped.  If  a  State  chooses  to  use 
State  employees  to  provide  technical 
assistance  to  MAAs,  this  would  be  an 
administrative  cost  which  must  be 
included  within  the  State  administrative 
cost  limit  of  5%  for  the  targeted 
assistance  program. 

ORR  defines  MAAs  as  organizations 
with  the  following  qualifications: 

a.  The  oiganizitfion  is  legally 
incorporated  as  a  nonprofit    - 

Tnization;  and 
Not  less  than  51%  of  the 
composition  of  the  Board  of  Directore  or 
governing  board  of  the  mutual 
assistance  association  is  comprised  of 
refugees  or  former  refugees,  including 
both  refugee  men  and  women. 

Finally,  in  order  to  provide  culturally 
and  linguistically  compatible  services  in 
as  cost-efficient  a  manner  as  possible  in 
a  time  of  limited  resources,  ORR 
strongly  encourages  States  and  counties 
to  promote  and  give  special 
coniideration  to  the  provision  of 
services  through  coalitions  of  refugee 
service  organizations,  such  as  coalitions 
of  MAAs.  voluntary  resettlement 
agencies,  or  a  variety  of  service 
providers.  ORR  believes  it  is  essential 
for  refugee-serving  organizations  to  form 
close  partnerships  in  the  provision  of 
services  to  refugees  in  order  to  be  able 
to  respond  adequately  to  a  changing 
refugee  picture.  Coalition-building  and 
consolidation  of  providers  is 
particularly  important  in  communities 
with  multiple  service  providers  in  order 
to  ensure  better  coordination  of  services 
and  maximimi  use  of  funding  for 
services  by  minimizing  the  funds  used 
for  multiple  administrative  overhead 
costs. 

The  award  of  funds  to  States  imder 
this  notice  will  be  contingent  upon  the 
completeness  of  a  State's  application  as 
described  in  section  IX,  below. 

IV.  Discussion  of  Comment  Received 

Nine  letters  of  comment  were , 
received  in  response  to  the  notice  of 
proposed  availabiUty  of  FY  1995  funds 
for  targeted  assistance.  The  comments 
are  summarized  below  and  are  followed 


in  each  case  by  the  Department's 
response. 

Coaunent  Five  commenters  opposed 
allowing  States  with  more  than  one 
eligible  county  to  determine  county 
allocations  diffarently  from  those 
specified  in  the  targeted  assistance 
notice.  Four  of  those  commenten 
complained  that  their  State's 
reallocation  plan  shifted  resources  from 
counties  with  new  arrivals  to  counties 
with  long-term  assistance  users. 

Response:  We  believe  that  States  with 
more  than  one  eligible  county  shoiUd  be 
given  the  flexihihty  to  determine  county 
allocations  difierenUy  from  those 
specified  in  the  notice,  based  on  more 
complete  and  accurate  data  that  a  State 
may  have  on  coimty  population 
numbers  and  welfue  dependency  rates 
than  what  is  available  at  the  Federal 
level 

Effective  October^,  1995,  under  the 
new  rule.  States  with  more  than  one 
eligible  targeted  assistance  coimty  will 
be  allowed  to  allocate  funds  differently 
from  the  fcHTDula  in  the  targeted 
assistance  notke  only  on  the  basis  of  its 
population  of  refugees  who  arrived  in 
the  U.S.  during  the  most  recent  5-year 
period.  States  will  be  allowed  to  use 
welfare  data  as  a  factor  in  its  allocation 
formula,  but  only  in  combinaticm  with 
arrival  data,  not  as  the  only  factor. 

Coaunent  Two  commenten 
questioned  the  3  percent  threshold  for 
the  Cuban/Haitian  special  allocation. 
One  comimenter  objected  to  the 
exclusion  of  secondary  migrants  in  the 
entrant  population  count.  The  othw 
commenter  recommended  that  the 
threshold  be  lowered  to  1  percent  to 
provide  awards  te  more  counties. 

Response:  As  we  have  noted  in 
previous  yean,  we  are  not  able  to 
include  secondary  migrants  in  the 
population  count  fortaigeted  assistance 
becaiise  secondary  migration  data  are 
not  available  at  the  county  level. 

In  order  to  be  consistent  with  the 
Conference  Report  on  Appropriations, 
we  have  established  a  3  pmcent 
threshold  for  allocations  imder  the 
Cuban/Haitian  special  allocation  in 
order  to  target  the  communities  most 
heavily  affscted  by  recent  Cuban  and 
Haitian  mtrant  and  refugee  arrivals.  A 
lowering  of  the  threshold  would 
disperse  the  available  funds  across  more 
communities,  which  would  significanUy 
reduce  the  grants  to  the  communities 
which  have  the  greatest  need. 

Comment.  One  commenter  objected  to 
ORR's  intention  not  to  consider  data  for 
the  purpose  of  determining  the 
eligibility  of  new  counties  for 
participation  in  TAP  in  FY  1995. 

Response:  In  FY  1996  we  intend  to  re- 
examine the  targeted  assistance  program 


to  determine  what  policies  need  to  be 
updated  or  revised.  At  that  time,  the 
eUgibility  of  all  counties  will  be 
reviewed  against  the  new  qualifying 
critfflia.  We  do  not  beUeve  that  it  makes 
sense  to  admit  new  coimties  to  the 
program  in  FY  1995  when  these 
counties  may  become  ineligible  in  FY 
1996.  We  believe  that  funds  are  best 
used  for  already  established  counties 
rather  than  for  the  start  up  costs  for  new 
counties  that  may  only  receive  funding 
for  one  year. 

Comment  One  commenter 
recommended  that  the  10% 
discretionary  program  be  eliminated 
because  the  program  allows  non- 
impacted  counties  to  receive  grants 
which,  in  turn,  reduces  the  grants  to  the 
impacted  counties. 

Response:  The  commimities  which 
receive  grants  under  the  TAP  10% 
discretionary  program  are  impacted, 
communities,  even  though  they  may  not 
receive  grants  under  the  targeted 
assistance  formula  program.  The  TAP 
10%  program  reflects  Congressional 
intent  as  expressed  in  the  House 
Appropriations  Committee  R^ort 
which  states:  "The  Committee  expects 
these  (TAP  10%)  grants  to  be  awuded 
to  communities  not  presenUy  receiving 
targeted  assistance  because  of  previous 
concentration  requirements  *   *  *  as 
well  as  those  who  do  currenUy  receive 
targeted  assistance  grants:" 

Comment.  One  commenter 
recommended  that  TAP  funds  be 
allocated  to  counties  within  5  months 
after  being  appropriated  by  Congress. 
The  commenter  feltihat  releasing  the 
funds  later  keeps  counties  from 
accessing  funds  when  they  are  needed 
and  gives  Congress  and  OMB  the 
impression  that  the  counties  do  not 
really  need  the  resources. 

Response:  We  hope  to  issue  targeted 
assistance  awards  earlier  in  the  fiscal 
year  than  has  been  the  case  to  date. 

Comment.  Tvw}  commenten 
recommended  that  the  allowances  for 
State  and  county  administrative  costs,  5 
and  10  percent  respectively,  be  re- 
examined. The  commenten  felt  that  the 
counties'  allowance  should  be 
increased.  One  commenter 
recommended  that  coimties  be  allowed 
as  much  as  15  to  20  percent  in 
administrative  costs  since  the  counties 
are  responsible  for  directiy 
administering  the  targeted  assistance 
grants.  The  other  commenter 
recommended  a  sUding-scale  for  State 
allowances,  with  a  hi^er  percentage  for 
smaller  States  and  a  lower  percentage 
for  larger  States. 

Response:  Regarding  State 
administrative  allowances,  section 
412(c)(2)(B)(ii)  of  die  INA  allows  up  to 


5%  of  the  TAP  allocation  to  be  retained 
by  die  SUte. 

As  we  indicated  earlier,  in  FY  1096 
we  intend  to  re-examine  thetargeted 
assistance  program  to  determine  what 
policies  need  to  be  updated  or  revised. 
This, will  provide  an  appropriate  time  to 
re-examine  the  issue  of  allowable 
administrative  cost  levels. 

Comment.  One  commenter  requested 
that  the  application  procedures  for  the 
Cuban/Haitian  special  allocation  be 
made  available  as  soon  as  possible  if  the 
procedures  will  be  difiierent  frxun 
previous  yean. 

Response:  The  application  procedures 
for  the  Cuban/Haitian  special  allocation 
will  be  iat»vided  to  participating  States 
shortly. 

Comment.  One  commenter  requested 
that  counties  receiving  awards  for  the 
fijTst  time  under  the  Cuban/Haitian 
special  allocation  be  awarded  grants 
from  October  1995  through  September 
1996  to  give  the  State  sufficient 
planning  time. 

Response:  Awards  will  Im  made 
before  the  end  olFY  1995.  Counties  may 
obligate  targeted  assistance  funds  for  up 
to  one  year  after  the  end  of  the  Federal 
fiscal  year  in  which  the  Department 
awarded  the  ^ant.  Therefore,  grants 
awarded  this  year  may  be  obligated 
through  September  30, 1996.  Fimds 
must  be  liquidated  vtrithin  two  yean 
after  the  end  of  the  Federal  fiscal  year 
in  which  the  Dq>artment  awarded  the 
grant. 

V.  Eligible  Grantees 

The  following  requirements,  which 
have  previously  appUed  to  TAP,  will 
continue  to  apply  with  respect  to  FY 
1995  awards: 

Eligible  grantees  are  those  agencies  of 
State  governments  which  are 
responsible  fior  the  refugee  program 
under  45  CFR  400.5  in  States  containing 
counties  which  qualify  for  FY  1995 
targeted  assistance.awards.  The  use  of 
targeted  assistance  fimds  for  services  to 
Cuban  and  Haitian  entrants  is  limited  to 
States  which  have  an  approved  State 
plan  under  the  Cuban/Haitian  Entrant 
Program  (CHEP). 

Ine  State  agency  will  subndt  a  single . 
application  on  behalf  of  all  county 
governments  of  the  qualified  counties  in 
that  State.  Subsequent  to  the  approval  ot 
the  State's  application  by  ORR,  local 
targeted  assistance  plans  will  be 
develop>ed  by  the  county  government  or 
other  designated  entity  and  submitted  to 
the  State. 

A  State  with  more  than  one  qualified 
county  is  permitted,  but  not  required,  to 
determine  the  allocation  amount  for 
each  qualified  county  within  the  State. 
However,  if  a  State  cbooses  to  determine 
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cx>unty  allocations  differently  firom 
thoee  set  forth  in  this  notice,  the  FY 
1995  allocations  proposed  by  the  State 
must  be  included  in  the  State's 
application. 

Applications  submitted  in  response  to 
this  notice  are  not  subject  to  review  by 
State  and  areawide  clearinghouses 
under  Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs." 

VL  Qualification  and  Allocatian 
Fonnolas 

A.  Qualifying  New  Counties 

ORR  is  not  considering  new  counties 
for  participation  in  TAP  in  FY  1995. 
The  reason  is  that  in  FY  1996  we  intend 
to  modify  the  qualifying  criteria  and 
allodktions  formida  for  targeted 
assistance.  At  that  time,  the  eligibility  of 
all  counties  for  participation  in  TAP 
will  be  reviewed  against  the  new 
qualifjdng  criteria.  We  do  not  believe  it 
makes  sense  to  invite  new  counties  to 
submit  evidence  of  eligibility  in  FY 
1995  when  these  counties  may  become 
ineligible  in  FY  1996  under  the  new 
q\ialifying  criteria. 

B.  Allocation  Formula 

The  FY  1995  TAP  formula  allocations 
are  based  on  the  same  formula  as  in  FY 
1994.  updated  to  reflect  arrivals  through 
September  30. 1994. 

Under  this  formula,  one  portion  of  the 
allocation  is  based  on  refugee  and 
Cuban/Haitian  entrant  arrivals  during 
FY  1980-1982;  funds  for  this  portion  of 
the  formula  are  allocated  on  the  same 
proportionate  basis  among  participating 
counties  as  in  FY  1994.  The  second 
portion  of  the  allocation  is  based  on 
refugee  and  entrant  placements  in  these 
counties  diuing  calendar  year  (CY) 
1983-September  30, 1994. 


For  the  participating  counties,  the 
$25,457,300  which  is  allocated  by 
formula  is  apportioned  as  follows: 

a.  $7,891,763  or  31%,  is  allocated  on 
the  basis  of  the  formula  which  has  been 
used  for  all  previous  targeted  assistance 
allocations  ("old  formula")  and  which  is 
based  on  initiid  placements  during  FY 
1980-1982  and  other  factors  as 
described  under  "Formula  Used  to 
Date"  in  the  FY  1989  TAP  notice 
published  in  the  Federal  Register  on 
July  3, 1989  (54  F.R.  27944). 

b.  $17,565,537  or  69%,  is  allocated  on 
the  basis  of  arrivals  during  CY  1983- 
September  30. 1994  ("new  formula"). 

The  above  percentages  are  based  on 
the  proportion  of  initial  placements  in 
these  counties  during  the  two  periods: 
338.247  refugee  arrivals,  or  31%  of  the 
total  number  of  placements,  during  the 
old-formula  period;  and  768.750  or 
69%.  during  the  new-formula  period. 

The  old-formula  allocation  of 
$7,891,763  follows  the  same 
distribution  among  counties  as  in  the 
past. 

The  new- formula  allocation  of 
$17,565,537  is  based  on  the  niunber  of 
initial  placements  in  each  county  during 
CY  1983-September  30. 1994.  Welfare 
dependency  rates  were  not  used  as  a 
factor  in  this  portion  of  the  formula. 

C.  Allocation  Formula  for  Communities 
Affected  by  Recent  Cuban/Haitian 
Arrivals 

Allocations  for  recent  Cuban  and 
Haitian  refugee  and  entrant  arrivals  are 
based  on  arrival  numbers  during  the  3- 
year  period  beginning  October  1. 1991 
throi^  September  30. 1994. 
Allocations  are  limited  to  targeted 
assistance  counties  with  3  percent  or 
more  of  the  total  3-year  Cuban  and 
Haitian  arrival  population  (35,863 
arrivals)  in  the  42  targeted  assistance 
coimties.  We  have  established  a  3 
percent  threshold  for  allocations  in 


order  to  target  the  most  impacted 
communities. 

Vn.  Allocations 

Table  1  lists  the  participating 
coimties.  the  number  of  placements  in 
each  coimty  during  CY  1983-September 
30. 1994.  the  amount  of  each  county's 
allocation  which  is  based  on  the  old 
formula,  the  amount  of  each  county's  . 
allocation  which  is  based  on  the  new 
formula,  and  the  coimty's  total 
allocation. 

Although  Table  1  shows  an  amount 
for  each  coimty.  the  Director  has 
decided,  in  the  case  of  a  State  which 
contains  more  than  one  qualified 
county,  to  continue  to  permit  the  State 
to  determine  (in  accordance  with  the 
requirements  set  forth  in  this  notice)  the 
appropriate  allocation  of  the  State's 
tainted  assistance  award  among  the 
qualified  counties  in  the  State.  If  a  State 
diooses  to  make  allocations  which  are 
difiiarent  from  the  notice,  the  State,  as  in 
the  FY  1994  TAP,  would  be  responsible 
for  determining  an  appropriate  and 
equitable  basis  for  allocating  the  funds 
among  the  qualified  counties  in  the 
State  and  for  including  in  its  application 
a  description  of  this  allocation  basis,  the 
data  to  be  used,  and  the  allocation 
proposed  for  each  county. 

Table  2  lists  the  participating 
coimties,  the  number  of  Cuban  and 
Haitian  refugee  and  entrant  arrivals  in 
each  county  during  FY  1992-FY  1994, 
each  county's  percentage  of  the 
aggregate  total  Cuban/Haitian  arrivals  in 
the  42  targeted  assistance  counties,  and 
the  allocation  amount  for  each  county 
that  has  an  arrival  threshold  of  3  percent 
or  above. 

Table  3  provides  State  totals  for 
targeted  assistance  allocations. 

'Table  4  indicates  the  areas  that  each 
participating  county  represents. 
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Table  i  .—Targeted  Assistance  Allocatkdns  by  Coutfrv:  FY  1995 


County 

State 

Arrivals  Jan. 

1983-Sept 

1994 

(A) 

Portion  of  FY 
1995  alloca- 
tion under  old 
formula 

(B) 

Portion  of  FY 
1995  alloca- 
tion under  new 
formula 

(C) 

Total  FY  1995 
allocation' 

(D) 

Alameda 

Contra  Costa 

Fresno        ............... 





CA 
CA 
CA 

CA 
CA 
CA 
CA 
CA 
CA 

15,342 

4.291 

14.168 

96.344 

4.419 

45.039 

17,687 

25.368 

25,198 

9.352 

34.488 

3.433 

5.345 

$196,075 

56.063 

108.273 

990.155 

132.156 

440,587 

167,821 

328,383 

254,838 

169,342 

327,990 

30.639 

0 

$350,380 

97,998 

323,569 

2,200.303 
100.921 

1.028.600 
403.935 
579.354 
575.471 
213.581 
787,636 
78,403 
122.069 

$546,455 
154.061 
431342 

Los  Angeles 

Merced 

Orange 

Sacramento 

San  Diego 



3.190.458 

233.077 

1.469.187 

_„.._.....^......~.... 

571.756 
907.737 

San  Francisco 

San  Joequin 



830.309 
362.923 

Santa  Oara »>.. 

•••••~"~ 

1.115.626 

Stanislaus  

Tutoe 



109.042 
122.069 

Table  1  .—Targeted  Assistance  Allocations  by  County:  FY  1995— Continued 


County 


Denver  ., 
Bnwaid . 
Dade  


HonoWu 

CooWKane 

Sedgwick _ - 

Ortearw  

Montgomery/Prinoe  Qeoiges 

Middtosex 

Suffolc 

Hemefsln 

Hamsoy  .■•m....*......h..hh. ....... 

vCH^K^Kff  I    .....a........................... 

C^^^VA    .«...■....»•........•.*.•.•.•....... 

Hudson _.. 

NOW  YOfK  ■»■••••■••••»•••■■■••••«»•• 

Multnomah ^ 

Ptiilade^phia  ...... 

Providence 

DaHaa^'anant  ... 

Harris  „ 

Salt  Lake 

Arlington „ 

Fairfax 

King/Snohomiah 

Pierce 

Total  


State 


CO 

FL 

PL 

FL 

FL 

HI 

IL 

KS 

LA 

MD 


MO 

NJ 

NJ 

NJ 

NY 

OR 

PA 

Rl 

TX 

TX 

UT 

VA 

VA 

WA 

WA 


Anivals  Jan. 

l983-8apL 

1994 


(A) 


9.865 
3,568 

55,816 
3,496 
3.595 
3.417 

36.430 
4,038 

OfOvV 

8.851 

6356 

16.114 

10.446 

10,263 

4319 

5.925 

2,941 

1312 

135331 

17376 

18,643 

4350 

26,002 

21,917 

7.210 

3.163 

9.006 

29.276 

4,719 

769,137 


Porttonof  FY 

1995iykx»- 

tion  under  oU 

formula 

(B) 


66.147 

109368 

1.911.490 

34.433 

45317 

72.838 

342.151 
81334 
55399 
67.761 
53329 

122.853 
86311 

121357 
31.685 
18.336 

122.698 
24,631 

273,761 

186,998 

127317 

90,936 

0 

149,237 
45,368 
78319 
94,800 

226,469 

48,398 

7,891.763 


Portion  of  FY 

1995altoca- 

tion  under  new 

formula 

(C) 


225,297 

81,486 

1^74,725 

79342 

82,103 

78,037 

831,968 

92,220 

89,045 

202,139 

145,135 

368,011 

238.566 

234,386 

98,637 

135315 

67,167 

41,382 

3,097,538 

389,981 

425,769 

110,764 

593,833 

500,540 

164,662 

72,603 

205379 

668,605 

107,772 

17,566,537 


Total  FY  1995 
aMocation' 


(D) 


291,444 
191,064 

3,186,215 
114,275 
127.620 
150.875 

1.174.139 
173,754 
144,744 
269,900 
196.664 
490364 
324.877 
356.743 
130322 
153.661 
180.865 
66,013 

3371,299 
575,979 
563,066 
201,700 
593,833 
649,777 
210,030 
151312 
300,479 
895,074 
156,170 
25,457,300 


'  Based  on  arrivals  througti  September  30, 1994. 
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ABLE  2.— Targeted  Assistance  Allocations  for  Communities  Affected  by  Recent  Cuban  and  HIaitian 

ARRIVALS:  FY  1995 


County 


Alameda 

Contra  Costa  ..... 

Fresrx)  

Los  Angeles 

Merced 

Orange 

SacramenK)  

San  Diego 

San  Francisco .... 
San  Joaquin ....... 

Santa  Oara 

Stanislaus 

Tulare 

l^^KIWW     ■••■•■•>■•••••* 

Broward  

Dade 

Hilsboro 

Pakn  Beach 

HoraMu  ........„>. 

Cook/Kane 

Sedgwick  

Orleans — 

MonlgomTPr.  Q. 

MIOOroSeX  .M..H.HI 


CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CO 

FL. 

FL, 

FL, 

FL, 

HI  , 

IL., 

KS 

LA, 

MD 


FY  92-94  total 
Cut)en  &  Hai- 
tian refugee  & 
entrant  arrivals 


6 

1 

3 

660 

0 

24 

13 

199 

274 

2 

4 

0 

0 

se 

2,000 

24,932 

832 

2.621 

0 

250 

6 

94 

SO 

82 


%  of  total  ar- 
rivals 


0.02 
030 
031 
1.80 
0.00 
0.07 
034 
034 
0.75 
031 

aoi 

0.00 
0.00 
0.16 
5.46 
68.10 
2.27 
7.16 
0.00 
0.68 
032 
0.26 
0.16 
0.22 


Anrwunttobe 

alocated: 
$19,000,000 


Final  AHoca- 
Hon:  3%  arriv- 
al ttveshokJ 


$1,237,866 
15.431.234 

""l",622!223 
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Table  2.- 


County 


SurMk 

Hennepin  .... 
Ramsey  — 
Jadoon  ....... 

Essex  

Hudson  

Union  « 

New  Yofk  .... 
Muitnomah  .. 
Ptiitadeiptiia 
Providence 
DaHaa/Tarrant  .„. 

Harris  

Salt  Lake _.. 

Arlinglon 

Fairtax 

King/Snohomish 
Pierce 


Total 


MA, 


MN 

MO 

NJ. 

NJ. 

NJ. 

NY 

OR 

PA 

Rl  . 

TX 

TX 

UT 

VA 

VA 

WA 

WA 


FY  92-«4  total 
Cul)an&Hai- 
tianre(ugee& 
entrant  anivals 


3S2 

51 

0 

310 

371 

1.079 

121 

1.145 

139 

154 

11 

349 

137 

0 

12 

3 

219 

0 


36.613 


%(rf  total  ar- 
rivals 


1.07 
0.14 
0.00 
0.85 
1.01 
2.95 
0.33 
3.13 
0.38 
0.42 
0.03 
0.95 
0.37 
0.00 
0.03 
0.01 

aoo 

0.00 


100.00 


Amount  to  t)e 

allocated: 
$19,000,000 


Final  Alloca- 
tion: 3%  arriv- 
al threshold 


706.678 


19.000.000 


Table  3.— Targeted  Assistance  Allocations  by  State:  FY  1995 


Califomia 

Colorado  

Florida 

Hawaii  

Illinois  ........*••..• 

Kansas  

Louisiana 

Maryland 

Massachusetts 

Minnesota  

Missouri 

h4ew  Jersey 

New  York  

Oregon 

Pennsylvania ... 
Rhode  Islarxl... 

Texas  

Utah  

Virginia 

WashingtoTi 

Total  .„.. 


FY  1995 
allocation^ 


$10,064,542 
291.444 

221,910,486 

150,875 

1.174,139 

173,754 

144,744 

269,900 

689,528 

680,620 

130,322 

409,529 

»  4,079,977 

575,979 

553,086 

201,700 

1,243,610 

210.030 

451,791 

1.051.244 


44.457.300 


^  Based  on  arrivals  through  September  30,  1994. 

2The  allocations  for  Federal  and  New  Yorit  indude  $18.291322  and  $708,678  respectively  for  conrvnunities  affected  by  Cuban  and  Haitian  en- 
trants  arxj  refugees.  This  is  referred  to  in  the  Conference  Report  on  the  appropriations:  "\o  serve  communities  affected  by  the  Cuban  and  Haitian 
entrants  and  refugees  whose  arrivals  in  recent  years  have  increased." 
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Table  4.— Targeted  Assistance  Areas 

State 

Targeted  assistance  area  ^ 

Dellnillon 

CA    i 

ALAMEDA 

- 

CA 

CONTRA  COSTA 

CA 

FRESNO 

CA 

LOS  ANGELES 

CA 

MERCED 

CA 

ORANGE 

CA 

SACRAMENTO 

SAN  DIEGO 

CA 

CA 

SAN  FRANCISCO 

MARIN,  SAN  FRANCISCO.  &  SAN  MATEO  COUNTIES. 

CA 

SAN  JOAQUIN 

CA 

SANTA  CLARA 

CA 

STANISLAUS 

CA 

TULARE 

CO 

DENVER 

ADAMS,  ARAPHOE.  BOULDER.  DENVER  &  JEFFERSON  COUNTIES. 

FL 

BROWARD 

FL 

DADE 

• 

FL 

HILLSBOROUGH 

FL 

PALM  BEACH 

HI 

1 

HONOLULU 

IL 

COOKAOME 

KS 

SEDGWICK 

LA 

ORLEANS  _„ 

JEFFERSON  &  ORLEANS  PARISHES. 

MD 

MONTGOMERY/PRINCE  GEORGES 

MA 

MIDDLESEX 

MA 

1 

SUFFOLK 

MN 

HENNEPIN 

MN 

RAMSEY 

MO 

JACKSON 

JACKSON  COUNTY.  MO.  &  WYANDOTTE  COUNTY  KS. 

NJ 

ESSEX 

NJ 

HUDSON 

NJ 

UNION 

NY 

NEW  YORK „.. „> „._    

BRONX  KINGS  NEW  YORK  QUEENS  &  RICHMOND  COUNTIES 

OR 

MULTNOMAH  

CLACKAMAS,  MULTNOMAH.  &  WASHINGTON  COUNTIES.  OR.  & 
CLARK  COUNTY.  WA. 

PA 

PHILADELPHIA 

Rl 

PROVIDENCE 

TX 

DALLASn"ARRANT 

TX 

HARRIS 

UT 

SALT  LAKE  

DAVID.  SALT  LAKE  &  UTAH  COUNTIES. 

VA- 

ARUNGTON 

VA 

FAIRFAX _ 

FAIRFAX  COUNTY  &  THE  INDEPENDENT  CITIES  OF  ALEXANDRIA. 
FAIRFAX  AND  FALLS  CHURCH. 

WA 

KINGS/SNOHOMISH 

WA 

PIERCE 

^  Consists  of  a  named  county/counties  unless  otherwise  defined. 


MU«a  OOOC  41M-01-M 

Vm.  Application  and  Implementation 
Proce— 

Under  the  FY  1995  taigeted  assistance 
program.  States  may  apply  for  and 
receive  grant  awards  on  behalf  of 
qualified  counties  in  the  State.  A  single 
dlocation  will  be  made  to  each  State  by 
ORR  on  the  basis  of  an  approved  State 
application.  The  State  agency  will,  in 
turn,  receive,  review,  and  determine  the 
acceptability  of  individual  coimty 
targeted  assistance  plans. 

TAP  funds  will  be  awarded  through  a 
more  streamlined  grant  process  similar 
to  that  used  for  the  ORR  social  services 
formula  grant  program.  An  application 
and  assurances  are  still  required  of  the 
States  eligible  to  receive  TAP  funding. 
FY  1995  funds  must  be  obligated  by  the 
State  agency  no  later  than  one  year  after 


the  end  of  the  Federal  fiscal  year  in 
which  the  Department  awarded  the 
grant.  There  will  be  no  carryover  of 
imobligated  fimds  into  the  FY  1996 
grant  award.  Funds  must  be  liquidated 
within  two  years  after  the  end  of  the 
Federal  fiscal  year  in  which  the 
Department  awarded  the  grant.  A  State's 
final  financial  report  on  targeted 
assistance  expenditures  must  be 
received  no  later  than  two  years  after 
the  end  of  the  Federal  fiscal  year  in 
which  the  Department  awarded  the 
grant.  If  final  reports  are  not  received  on 
time,  the  Department  will  deobligate 
any  imexpended  funds,  including  any 
vmliquidated  obligations,  on  the  basis  of 
a  State's  last  filed  report. 

Although  additional  funding  to 
Florida  and  New  York  for  communities 
afiected  by  Cuban  and  Haitian  entrants 


and  refiigees  whose  anivals  in  recent 
years  have  increased  is  part  of  the 
appropriation  amoimt  for  targeted 
assistance,  the  scope  of  activities  for 
these  additional  funds  will  be 
administratively  determined. 
Applications  for  these  fimds  are 
therefore  not  subject  to  provisions 
contained  in  this  notice  but  to  other 
requirements  which  will  be  conveyed 
separately.  Similarly,  the  reqiurements 
regarding  the  10%  portion  of  the 
targeted  assistance  appropriation  as  well 
as  the  supplemental  fundis  to  the  10% 
portion  of  the  targeted  assistance 
appropriation  that  will  be  awarded 
separately  have  been  addressed  in  the 
grant  announcements  for  those  funds. 
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DL  AppUcaticm  Requirements 

The  State  application  requirements 
for  grants  for  the  FY  1995  targeted 
assistance  formula  allocation  are  as 
follows: 

States  that  are  currently  operating 
under  approved  management  plans  for 
their  FY  1994  targeted  assistance 
program  and  wish  to  continue  to  do  so 
for  dieir  FY  1995  grants  may  provide  the 
following  in  lieu  of  resubmitting  the  full 
currently  approved  plan: 

The  State's  application  for  FY  1995 
funding  shall  provide: 

A.  Assurance  that  the  State's  current 
management  plan  for  the  administration 
of  the  targeted  assistance  program,  as 
approved  by  ORR,  will  continue  to  be  in 
full  force  and  effect  for  the  FY  1995 
targeted  assistance  program,  subject  to 
any  additional  assurances  or  revisions 
required  by  this  notice  which  are  not 
reflected  in  the  current  plan.  Any 
proposed  modifications  to  the  approved 
plan  will  be  identified  in  the 
application  and  are  subject  to  ORR 
review  and  approval.  Any  proposed 
changes  must  address  and  reference  all 
appropriate  portions  of  the  FY  1994 
application  content  requirements  to 
ensure  complete  incorporation  in  the 
State's  management  plan. 

B.  Assurance  that  efiective  October  1, 
1995,  targeted  assistance  funds  will  be 
used  in  accordance  with  the  new  ORR 
regulations  published  in  the  Federal 
Register  on  June  28, 1995. 

C.  Assiuance  that  targeted  assistance 
funds  will  be  used  primarily  for  the 
provision  of  services  which  directly 
enhance  refugee  employment  potential, 
have  specific  employment  objectives, 
and  are  designed  to  enable  refugees  to 
obtain  jobs  with  less  than  one  year's 
participation  in  the  targeted  assistance 
program.  States  must  indicate  what 
percentage  of  FY  1995  targeted 
assistance  formula  allocation  funds  that 
are  used  for  services  will  be  allocated 
for  employment  services. 

D.  A  line  item  budget  and  justification 
for  State  administrative  costs  limited  to 
a  maximiun  of  5%  of  the  total  award  to 
the  State.  Each  total  budget  period 
funding  amoimt  requested  must  be 
necessary,  reasonable,  and  allocable  to 
the  project 

Stoles  administering  the  program 
locally:  States  that  have  administered 
the  program  locally  or  provide  direct 
service  to  the  refugee  population  (with 
the  concurrence  of  the  county)  must 
submit  a  program  siunmary  to  ORR  for 
prior  review  and  approval.  The 
summary  must  include  a  description  of 
the  proposed  services;  a  justification  for 
the  projected  allocation  for  each 
component  including  relationship  of 


funds  allocated  to  numbers  of  clients 
served,  characteristics  of  clients, 
duratim  of  training  and  services, 
projected  outcomes,  and  cost  per 
placement.  In  addition,  the  program 
component  simunary  must  describe  any 
ancillary  services  or  subcomponents 
such  as  day  care,  transportation,  or 
language  training. 

States  with  two  or  more  counties 
receiving  targeted  assistance  funds:  As 
in  FY  1994,  a  State  with  two  or  more 
local  areas  which  qualify  for  the 
program  may  choose  to  determine 
respective  county  allocations.  If  the 
State  chooses  to  determine  coimty 
allocations  difierentiy  from  those  set 
forth  in  Table  1  of  this  notice,  the  State 
must  provide  a  description  of  the  State's 
propcMsed  allocation  plan  and  the  basis 
for  the  proposed  aUocations.  The 
application  must  contain  a  description 
of  the  allocation  approach,  data  used  in 
its  determination,  the  calculated 
allocation  amount  for  each  county,  and 
the  rationale  for  the  proposed 
allocations.  States  are  encouraged  to 
revise  allocation  formulas  to  assure 
appropriate  funding  among  eligible 
counties  for  the  duration  of  the  grant 
such  that  targeted  assistance  activities 
within  the  State  conclude 
simultaneously.  Where  the  State 
chooses  not  to  determine  county 
allocation  amounts,  the  State  must 
provide  the  allocations  which  are 
specified  in  this  notice. 

X.  Reportiiig  Requirements 

States  will  be  reqviired  to  submit 
quarterly  reports  on  the  outcomes  of  the 
targeted  assistance  program,  using  the 
same  form  which  States  use  fox 
reporting  on  refugee  social  services 
formula  grants.  This  is  Schedule  A  and 
Schedule  C  of  the  ORR-6  Quarterly 
Performance  Report  form.  ORR  is  no 
longer  using  the  ORR-12  form  which 
was  originally  used  to  report  on  the 
outcomes  of  the  targeted  assistance 
program.  ORR  is  consolidating  its 
reporting  requirements.  The  new 
reporting  form  will  consolidate  social 
services  and  targeted  assistance 
performance  repenting  in  one  format  in 
order  to  simplify  and  coordinate 
reporting.  The  new  form  will  be 
available  when  reporting  on  FY  1995 
grants  begins,  which  would  be  at  the 
end  of  the  first  quarter  of  FY  1996. 

Dated:  July  19, 1995. 
Lavinia  Limon, 

Director,  Office  of  Refugee  Resettlement 
(PR  Doc.  95-18335  Filed  7-25-95;  8:45  am] 
aajJNO  COM  41*4-01-^ 


Substance  Abuse  and  Mental  Health 
Servlcee  Administration  Propoeed 
Data  Collection 

AQENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA),  HHS. 
ACTION:  Notice. 

SUMMARY:  SAMHSA  is  publishing  this 
notice  to  solicit  public  comment  on  a 
proposed  data  collection:  Evaluation  of 
High  Risk  Substance  Abuse  Prevention 
Initiatives.  Written  comments  are 
requested  Mrithin  60  days  of  the 
publication  of  this  notice. 
AUTHORtTY/JUSTmCA'nON:  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that 
Federal  agencies  provide  a  60-day 
notice  in  the  Federal  Riq;ister 
concerning  each  proposed  collection  of 
information. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Pqwrwork 
Reduction  Act  of  1995  for  opportunity 
for  public  comment  on  propcued  data 
collection  projects,  the  Substance  Abuse 
and  Mental  Health  Services 
Administration  will  publish  periodic 
summaries  of  propomd  projects.  To 
request  copies  of  data  collection  plans 
and  instruments,  call  the  SAMHSA 
Reports  Clearance  Officer  on  (301)  443- 
0525. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have    , 
practical  utility;  (b)  the  accviracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  re^Hjndents.  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Deborah 
Tnmzo.  SAMHSA  Reports  Clearance 
Officer,  Room  16-105,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
MD  20857.  Written  cranments  should  be 
received  within  60  days  of  this  notice. 

Propoaed  Project 

Evaluation  of  High  Risk  Substance 
Abuse  Prevention  Initiatives — New — 
The  Center  for  Substance  Abuse 
Prevention  (CSAP),  SAMHSA  will 
conduct  a  cross-site  evaluation  of 
approximately  50  demonstration 
projects  targeting  high  risk  youth  to:  (1) 
AsMss  the  effectiveness  of  the 
Demonstration  Program  in  preventing 
and/or  reducing  substance  abuse  among 
at-risk  youth  and  intervention  strategies 


in  reducing  selected  risk  factors  or 
anhanring  protective  &ctors;  and  (2) 
document  the  process  of  service 


deUvery  and  program  implementation. 
Data  will  be  collected  from  both 
program  participants  and  comparison 


group  youth  at  foiu  points  in  time  over 
a  4-year  period.  The  annual  burdoi 
estimates  are  as  follows: 


Demonstration  Project  Staff 
Youth 


Number  of  re- 
spondents 


245 

11,000 


Number  of  re- 
sponses per 
respondent 


.75 

1.0 


Average  txjrderVre- 
sponse 


1.1  houra. 
1.0  hour. 


Dated:  July  20, 1995. 
Ridiani  Kopanda, 

Acting  Executive  Officer,  SM4HSA. 

[FR  Doc.  95-18324  Filed  7-25-95;  8:45  am] 

WUMQ  CODE  41tt-»# 

Food  and  Drug  Administration 

Muade  Monitoring  Devicee;  Decision 
Not  to  Rsly  on  Dental  Products  Panel 
Recommendations 

AQfNCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  does  not  intend  to  rely  on 
recommendations  arising  out  of  the 
October  13  and  14, 1994,  meeting  of  the 
Dental  Products  Panel  of  the  Medical 
Devices  Advisory  Committee 
concerning  the  classification  of  muscle 
monitoring  devices.  It  is  FDA's  view 
that  the  October  1994  meeting  was 
flawed  and  should  not  be  the  basis  for 
decisions  made  about  the  use  of  these 
devices.  FDA  plans  to  fully  and 
comprehensively  consider  the 
classification  of  muscle  monitoring 
devices  at  a  future  meeting  of  the  Dental 
Products  Panel  of  the  Medical  Devices 
Advisory  Committee. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Pluhowski,  Center  for  Devices 
and  Radiological  Health  (HFZ-400), 
Food  and  Drug  Administration.  9200 
Corporate  Blvd..  Rockville,  MD  20850. 
301-594-2022. 

SUPPLBiENTARY  MFORMATXM:  In  the 
Federal  Register  of  September  19, 1994 
(59  FR  47880  at  47881),  FDA  announced 
that  a  meeting  of  the  Dental  Products 
Panel  of  the  Medical  Devices  Advisory 
Committee  would  be  held  on  October  13 
and  14, 1994.  to  consider  the 
classification  of  muscle  monitoring 
devices.  Because  of  substantive  and 
procedural  issues  in  connection  with 
the  October  1994  meeting,  including  the 
scope  of  products  included  and 
concerns  that  all  interested  parties  may 
not  have  received  adequate  notice  of  the 
devices  to  be  discussed  at  the  meeting. 
FDA  does  not  intend  to  rely  on  the 


Panel's  discussion  or  recommendations 
for  the  use  or  classification  of  these 
devices.  In  addition,  it  is  FDA's  view 
that  the  October  1994  meeting  should 
not  be  the  basis  for  decisions  about  the 
use  of  these  devices.  FDA  plans  a  full 
and  comprehensive  consideration  of 
muscle  monitoring  devices  at  a  future 
meeting  of  the  Dental  Products  Panel. 

The  Dental  Products  Panel  of  the 
Medical  Devices  Advisory  Conunittee 
meeting  tentatively  scheduled  for 
August  8, 9,  and  10, 1995,  which  was 
announced  in  the  Federal  Register  on 
March  9. 1995  (60  FR  12960  at  12962). 
will  not  include  discussion  of  muscle 
monitoring  devices.  FDA  will  annoimce 
future  meetings  of  the  E>ental  Products 
Panel  of  the  Medical  Devices  Advisory 
Conunittee  in  the  Federal  Register  at 
least  15  days  in  advance  of  the 
upcoming  meetings. 

Dated:  July  21, 1995. 
William  B.  Schultz,  , 

Deputy  Commissioner  for  Policy. 
(FR  Doc.  95-18450  Filed  7-24-95;  11:46  am] 

BILLMQ  CODE  41M-01-F 


DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

[Docltat  Noe.  FR-3622-N-07  and  FR-3878- 
N-03] 

Announcement  of  Funding  Awards 
Fair  Housing  initiatives  Program  FY 
1M4 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Fair  Housing  and  Equal 

Opportunity,  HUD. 

ACTION:  Announcement  of  funding 

awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Envelopment 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  FY  1994  funding 
awards  made  under  the  Fair  Housing 
Initiatives  Program  (FHIP).  The  purpose 
of  this  document  is  to  announce  the 
names  and  addresses  of  the  award 
winners  and  the  amount  of  the  awards 


to  be  used  to  strengthen  the 
Department's  enforcement  of  the  Fair 
Housing  Act  and  to  further  fair  housing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maxine  Cunningham,  Director,  Office  of 
Fair  Housing  Initiatives  and  Voluntary 
Programs,  Room  5234,  451  Seventh 
Street,  S.W.,  Washington,  D.C.  20410- 
2000.  Telephone  number  (202)  708- 
0800.  A  telecommunications  device 
(TDD)  for  hearing  and  speech  impaired 
persons  is  available  at  (202)  708-3216. 
(These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  Title  Vm 
of  the  Civil  Rights  Act  of  1968,  as 
amended,  42  U.S.C.  3601-19  (The  Fair 
Housing  Act),  charges  the  Secretary  of 
Housing  and  Urban  Development  with 
responsibility  to  accept  and  investigate 
complaints  alleging  discrimination 
based  on  race,  color,  religion,  sex, 
handicap,  familial  status  or  national 
origin  in  the  sale,  rental,  or  financing  of 
most  housing.  In  addition,  the  Fair 
Housing  Act  directs  the  Secretary  to 
coordinate  with  State  and  local  agencies 
administering  fair  housing  laws  and  to 
cooperate  with  and  render  technical 
assistance  to  public  or  private  entities 
carrying  out  programs  to  prevent  and 
eliminate  discriminatory  housing 
practices. 

Section  561  of  the  Housing  and 
Commimity  Development  Act  of  1987, 
42  U.S.C.  3616  note,  established  the 
FHIP  to  strengthen  the  Department's 
enforcement  of  the  Fair  Housing  Act 
and  to  further  fair  housing.  This 
program  assists  projects  and  activities 
designed  to  enhance  compliance  with 
the  Fair  Housing  Act  and  substantially 
equivalent  State  and  local  fair  housing 
laws.  Implementing  regulations  are 
found  at  24  CFR  Part  125. 

The  FHIP  has  four  funding  categories: 
The  Administrative  Enforcement 
Initiative,  the  Education  and  Outreach 
Initiative,  the  Private  Enforcement 
Initiative,  and  the  Fair  Housing 
Organizations  Initiative. 

In  the  FY  1995  FHIP  Notice  of 
Funding  Availability  (NOFA)  published 
in  the  Federal  Register  on  April  11, 
1995  (60  FR  18444),  the  Department 
announced  the  availability  of  up  to 
$1,457,446  for  funding  of  FY  1994 
awards.  This  Notice  annoimces  the 
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award  of  these  FY  1995  funds  to  eig^t 
recipients  who  had  applied  under  the 
FY  1994  FHIP  NOFA  (59  FR  25532)  to 
continue  their  FY  1993-funded  projects. 
Because  at  the  time  the  FY  1994  awards 
were  made,  these  recipients  were  still 
administering  their  FY  1993  activities 
and  would  not  be  able  to  use  FY  1994 
funds  for  some  time,  the  Department 
determined  to  award  the  FY  1994  funds 
to  qualifying  applicants  who  could 
sooner  begin  the  implementation  of 


their  {Kojects.  The  qualifying  FY  1993 
continuation  projects  under  the  FY  1994 
NOFA  were  held  over  to  be  avraided  out 
of  FY  1995  funds  in  the  amounts  here 
announced. 

The  Departmrait  reviewed,  evaluated 
and  scored  the  applications  received 
based  on  the  criteria  in  the  FY  1994 
FHIP  NOFA.  As  a  result,  HUD  has 
funded  the  applications  aimounced 
below,  and  in  accordance  with  secticm 
102(aK4)(C)  of  the  Department  of 


Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L.  101-235, 
approved  December  15, 1989),  the 
Department  is  publishing  details 
concerning  the  recipients  of  funding 
awards,  as  follovrs  below. 

Dated:  July  12, 1995. 

EUulMthlCJiiliaii. 

Acting  Deputy  Assistant  Secntaryfor  Policy 
and  Initiatives,  Fair  Housing  and  Equal 
Opportunity. 


FY94  FAIR  HOUSING  INITIATIVES  PROGRAM  AWARDS  MADE  WITH  FY  95  FUNDS 


Appicani  name  and  addraes 


Contact  name  and  phone  number 


Region 


Sindeor 

muH-year 

lundlne 


Amount  re- 


Feir  Houaing  Counci.  836  West 
v«e.Kenluoicy  40201. 


Jeflsfson  Street.  Louie- 


Qalen    Martin.     Executive    Direciar, 
(502)  58^-3247. 


S 


$130,251 


Lawyers'  CommMee  tor  Civl  Rights  Under  Law  o(  the 

Ozel  HudMjn.  Jr..  Executive  Director. 

1 

S 

194.415 

Boston  B»  Assodaiion.  294  Washington  Street.  Bos- 

(617)482-1145. 

ton,  Mnsiachu»etti  02103. 

Fair  Housing  PartnsrsMp  of  Qreeter  Pttsborgh,  Inc.,  Bish- 

Donna C.  Chemoff.  Executive  Oireo- 

3 

s 

137360 

op  Boyto  Centsr,  120  E.  NMh  Avenue.  Homselaad, 

tor.  (412)  462-640& 

Fair  Housing  Cound,  835  West  Jeffsraon  Street.  Room 

Qalen    lyianin.    Executive    Director. 

4 

S 

164338 

106.  lUMisvHe.  Kentucky  40201. 

(502)  583-3247. 

Chic««o  Lawyers'  Commttee  tor  Civl  Rights  Under  Law. 

Rosiyn  C.  Lisb.  Executive  Director. 

5 

s 

178310 

185  North  Wabash  Avenue.  Suite  2110.  Chicago.  Unois 

(312)  630-0744. 

60601. 

- 

Connecticut  Housing  CoaMion.   Inc.,  30  Jordan  lam 

Jefbey    Fieiser,    Executive   Director. 

1 

S 

353328 

WelharsMd.  Connecticut  06109. 

(203)563-2943. 

The  Legal  Aid  Society.  15  P^  Row-22nd  Floor.  New 

AicNbaid  R.  tAMnv,  Executive  Direo- 

2 

S 

106.445 

Yoifc.  New  York  10038. 

tor.  (212)  577-3313. 

Tenants'  Action  Group.  21  South  12m  Stoeet.  12th  Floor. 

Elzabeth  Q.  HersK  Executive  Dirao- 

3 

s 

196.000 

PhiladeipNa.  Pennsylvania  19107. 

tor.  (215)  525-0700. 

1 

(FR  Doc  95-18309  Filed  7-25-95;  8:45  am) 
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DEPARTMENT  OF  THE  IHTERIOR 

[NV-030-1430-01;  N-466e6| 


Notice  Of  Racrtty  Action;  Laaae  Of 
Public  Land  for  Racraatlon  and  Public 
Puiposas;  Storey  County,  NV 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Realty  Action 

Classifying  Public  land. 

8UIMIARY:  Approximately  16.256  acres 
have  been  examined  and  identified  as 
suitable  to  be  classified  for  lease  under 
the  Recreation  and  Public  Purposes  Act. 
as  amended  (43  U.S.C.  869,  et  seq.). 


withiii  the  following  described  public 
land: 

T.  17  N..  R.  n  E..  Mount  Diablo  Marldian. 
Narada 

S«ction  28 — Lot  7  excluding  pcntioiu  within 
Mineral  Patents  and  portions  within 
R&PP  Classification  N-53123;  and 

Section  29 — Lot  9  excluding  portions  within 
Mineral  Patents. 

Upon  satisfactory  completion  of  a 
cultural  resources  inventory  and 
clearance,  a  five-year  lease  with  option 
to  renew  will  be  offered  to  Storey 
Coimty  School  District.  A  high  school 
has  already  been  constructed  on  a 
portion  of  the  site,  and  the  remaining 
land  would  be  used  for  baseball,  tndt, 
and  footbaU  fields  plus  additional 
vehicle  parking  in  conjimction  with  the 
school. 

The  land  is  not  required  for  federal 
purposes.  Classification  and  issuance  of 


a  lease  is  consistent  with  Bureau 
planning  for  this  area  and  would  be  in 
the  public  interest 

The  lease,  when  issued,  will  be 
subject  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  be  made  subject 
to  any  and  all  rights  that  holders  thereof 
may  have  pursuant  to  the  laws  of  the 
United  States  and  the  State  of  Nevada, 
unless  such  claims  are  relinquished 
prior  to  issuance  of  a  leese. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
Bureau  of  Land  Management  Carson 
aty  District  Office. 

Upon  publication  of  this  notice  in  Xbe 
Federal  Register,  the  subject  land  will 
be  segregated  from  all  forms  of 
appropriation  imder  the  public  land 
laws,  including  location  imder  the 


general  mining  laws  but  not  the 
Recreation  and  Public  Purposes  Act.  the 
mineral  leasing  laws,  or  the  mineral 
material  sales  laws.  The  segregative 
efiisct  will  terminate  as  specified  in  an 
opening  order  published  in  the  Federal 
Register. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  Notice  in  the 
Federal  Register,  interested  parties  may 
submit  conunents  to  the  BLM  District 
Manager,  1535  Hot  Springs  Road, 
Carson  Qty,  Nevada  89706.  Any  adverse 
comments  will  be  reviewed  by  the 
Nevada  State  Director.  In  the  absence  of 
any  adverse  comments,  the 
classification  of  the  land  described  in 
this  notice  will  become  effective  60  days 
from  the  date  of  publication  in  the 
Federal  Register. 

Dated:  July  17, 1995. 
John  Matthimsen, 

Area  Manager,  Walker  Resource  Area. 
[FR  Doc  95-18302  Filed  7-25-95;  8:45  am] 
sajjaa  COOK  4S1S-HC-M 


Buraau  of  Land  l/lanagement 
[AZ-066-06-1210-04:  AZA-25497] 

Artxona:  Eagletail  Mountains 
Wlidemass;  implementation  of 
Recreationai  R/lanagement  Provisions 
in  the  Eagiataii  Mountains  Wlidemass 
Management  Plan 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Restriction  of  portions  of  the 

Eagletail  Mountains  Wilderness  to  day 

use  only. 

summary:  The  Bttreau  of  Land 
Management  (BLM)  Yuma  District  has 
initiated  implementation  of  the 
wilderness  management  provisions  of 
the  Eagletail  Moimtains  Wilderness 
Management  Plan  which  restricts 
certain  recreational  activities  in  an  area 
located  within  imsurveyed  Township  1 
North,  Range  11  West,  sec  9.,  to  day  use 
only,  in  order  to  protect  wilderness  and 
cultural  values.  Activities  specifically 
prohibited  in  this  area  are  overnight 
camping,  and  the  use  of  campfires.  The 
restricted  area  includes  a  one-quarter 
(V4)  of  a  mile  wide  corridor 
encompassing  the  canyon,  canyon 
walls,  and  bench  area  above  the  canyon, 
from  the  point  commonly  known  as 
Indian  Springs  or  Willow  Springs  for  a 
distance  of  three-quarters  of  a  mile 
through  the  canyon  in  a  southerly 
direction,  and  all  areas  within  one- 
quarter  ( V4)  of  a  mile  of  Indian  or 
Willow  Springs  outside  the  canyon 
corridor,  as  depicted  on  maps  located  at 
the  Yuma  District  Office  and  at  the 


Courthouse  Rock  trailhead.  The 
restricted  area  includes  300  acres  more 
or  less.  The  restriction  is  in  effect  until 
further  notice. 

EFFECTIVE  DATE:  This  action  will  take 
effect  August  25, 1995. 

FOR  FURTHER  INFORMATKM  OONTACT:  Ken 
Howell.  Wilderness  Specialist,  Yuma 
Resource  Area,  3150  Winsor  Avoiue 
Yuma,  Arizona,  85365,  telephone  (520) 
726-6300. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  authorized  by  Title  43,  Code  of 
Federal  Regulations,  Sub{}art  8560, 
Section  1-1  and  is  being  taken  to  protect 
wilderness  and  cvdtural  values.  The 
action  was  called  for  in  the  Eagletail 
Mountains  Wilderness  Management 
Plan  which  was  available  for  a  45-day 
public  review  and  comment  period  that 
ended  on  November  3, 1994. 

Public  notice  of  this  action  will  be 
posted  at  the  Yuma  District  Office,  and 
at  entry  points  to  the  Eagletail 
Mountains  Wilderness.  Violations  of 
this  order  as  provided  for  by  Tide  43, 
Code  of  Federal  Regulations,  Subpart 
8560,  Section  5,  are  punishable  by  a  fine 
not  to  exceed  $1000.00  or  imprisonment 
not  to  exceed  12  months  or  both. 

Dated:  July  18, 1995. 
Clinton  R.  Oka. 

Acting  Associate  District  Manager. 

(ra  Doc.  95-18303  Filed  7-25-95;  8:45  am] 
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Hsh  and  Wiidlifa  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  appUcants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531,  et 
seq.y. 

Applicant:  Pete  Trottier,  Fairbanks,  AK, 
PRT-804722 

The  applicant  requests  a  permit  to 
import  the  sport-himted  trophy  of  one 
male  bontebok  (Damaliscus  pygarcus 
dorcas)  culled  frt>m  the  captive  herd 
maintained  by  A.G.  Spaeth,  Doomboom, 
Bedford,  Republic  of  South  Africa,  for 
the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Colton  W.  Brinkoeter, 
Beeville,  TX,  PRT-804905 
The  applicant  requests  a  permit  to 
import  the  sport-himted  trophy  of  one 
male  bontebok  [Damaliscus  pygarcus 
dorcas)  culled  from  the  captive  herd 
maintained  by  Mrs.  Pat  Cawood, 
Gannahoek,  Cradock,  Republic  of  South 


Africa,  f(»^  the  purpose  of  enhancement 
of  the  survival  of  die  species. 

Applicant:  K.  Payne  Hughes,  Duluth, 
GA,  PRT-804902 
Tlie  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Donia/jscus  pygarcus 
dorcas)  culled  from  the  captive  herd 
maintained  by  Andrew  Austin, 
Splitzkop,  Grahamstown,  Republic  of 
South  Africa,  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species. 

Applicant:  Circus  Tihany,  Sarasota,  FL, 
PRT-768272 
The  applicant  requests  a  permit  to  re- 
export and  re-import  captive-bom  tiger 
[Panthera  tigris)  and  leopard  (Panfheni 
pardus),  and  progeny  of  the  animals 
currently  held  by  the  applicant  and  any 
animals  acquired  in  the  United  States  by 
the  applicant  to/from  worldwide 
locations  to  enhance  the  survival  of  the 
species  through  conservation  education. 
This  notification  covers  activities 
conducted  by  the  applicant  over  a  three 
year  period. 

Applicant:  The  Institute  of  Wildlife  and 
Environmental  Toxicology, 
Pendleton,  SC,  PRT-804440 
The  applicant  requests  a  permit  to 
import  25  non-viable  eggs  from  wild 
Morelet's  crocodile  {Crocodylus 
moreletii)  from  Sapote  Lagoon,  Belize 
for  the  prupose  of  enhancement  of  the 
survival  of  the  species  through  scientific 
research. 

Applicant:  Duke  University  Primate 
Center,  Durham.  NC,  PRT-804437 

The  applicant  request  a  permit  to 
impKJrt  0.2  live  captive-bom  Crowned 
lemur  [Eulemur  coronatus)  from  Pare 
Tsimbazaza  in  Antananarivo, 
Madagascar  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  through  propagation. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office,  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  420(c),  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Docxunents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  wriUen  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairbx  Drive,  Room  420(c),  Arlington, 


JMI 


V. 
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Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  July  21. 1995. 
Mary  Elian  Amtow«r, 
Acting  Chwf,  Branch  ofFonnits.  Office  of 
ManagBment  Authority. 
(FR  Doc  95-18385  Piled  7-25-95;  8:45  am] 
BUMQ  COM  4l10-«i-P 


Nationai  Park  Service 

Draft  dlmbing  Management  Plan  and 
Environmental  Aaaeeament  for  City  of 
Rocka  National  Reaerve,  Idaho 

ACTION:  Notice  of  availability  of  Draft 
Climbing  Management  Plan  and 
Environmental  Assessment. 

SUMMARY:  This  Notice  announces  the 
availability  of  a  draft  Climbing 
Management  Plan  and  Environmental 
Assessment  (EA)  for  Gty  of  Rocks 
National  Reserve,  Idaho. 
DATES:  Written  comments  on  the  Plan/ 
EA  should  be  received  no  later  than 
Friday,  15  September  1995. 
ADDRESSES:  Copies  of  the  Plan/EA  are 
available  on  request  from  the 
Superintendent,  City  of  Rocks  National 
Reserve,  P.O.  Box  169,  Almo,  Idaho 
83312:  telephone  (208)  824-5519. 
Written  comments  should  be  sent  to  the 
above  address. 

SUPPLEMENTARY  INFORMATION:  Rock 
climbing  is  one  of  the  most  popular 
recreation  activities  at  City  of  Rocks 
National  Reserve.  While  recognizing  the 
legitimacy  of  this  activity  at  the  Reserve, 
the  National  Park  Service  prepared  the 
Climbing  Management  Plan  to  help 
ensiire  that  such  use  will  not  impair  the 
Reserve's  natural  and  cultural  resoiirces. 
The  plan/EA  describes  four  alternatives 
and  analyzes  their  associated 
environmental  impacts:  (1)  No  Action; 
(2)  Permit  System;  (3)  Regulatory 
Approach;  and  (4)  Proposed  Action, 
which  combines  elements  from  the 
other  alternatives.  Because  the  Twin 
Sisters  formation  is  such  a  prominent 
and  significant  feature  of  the  Reserve, 
the  plan/EA  gives  special  attention  to 
managing  climbing  on  that  resource. 

Dated:  July  14. 1995. 
Rory  D.  Waattar^ 

Superintendent,  Columbia  Cascades  System 

Support  Office,  National  Park  Service. 

(FR  Doc  95-18278  Filed  7-25-95;  8:45  am] 

HUMS  COW  4»ie-^»-H 


Palroglyph  National  Monument; 
Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 


Act.  Public  Law  92-463.  that  a  meeting 
of  the  Petroglyph  National  Monument 
Advisoiy  Commission  will  be  held  at  2 
p.m.,  Monday,  August  21, 1995,  at  the 
Tedmical- Vocational  Institute,  Board 
Room  100.  Smith  Brashm-  Hall,  717 
University  Boulevard  SE.  Albuquerque. 
New  Mexico. 

The  matters  to  be  discussed  at  this 
meeting  include: 
— Superintendent's  Report 
— Update  on  General  Management  Plan 
— Public  Comment 
— New  Business 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  at  the 
Commission  meeting  with  the 
Superintendent.  Petroglyph  National 
Manwaient. 

Persons  who  wish  further  information 
concerning  the  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
Stephoi  Whitesell,  Superintendent. 
Petroglyph  National  Monument.  123  4th 
Street  SW.  Room  101,  Albuquerque, 
New  Mexico  87102,  telephone  505/766- 
8375. 

Minutes  of  the  Commission  meeting 
will  be  available  for  public  inspection 
six  weeks  after  the  meeting  at  the  office 
of  Petroglyph  National  Monument. 

The  Petioglyph  National  Monument 
Advisory  Commission  will  tal^  a 
guided  tour  of\he  monument  from  8:15 
a.m.  to  noon  on  Monday.  August  21, 
1995  at  the  Las  Imagines  Visitor  Center, 
4735  Unser  Boulevard  NW, 
Albuquerque,  New  Mexico. 

The  Petroglyph  National  Advisory 
Commission  was  established  pxirsuant 
to  Public  Law  101-313,  establishing 
Petroglyph  National  Monument,  to 
advise  the  Secretary  of  the  Interior  on 
the  management  and  development  of 
the  monument  and  on  the  preparation  of 
the  monument's  general  management 
plan> 

Dated:  July  18,1995. 
VicUaE-WhilB. 

Superintendent.  Petrogfyph  National 
Monument. 

[FR  Doc  95-18279  Filed  7-25-45;  8:45  am] 
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INTERNATIONAL  TRADE 
COMM»SION 

pnvMdgaOon  No.  731-TA-706  (finalH 

Furfuryl  Alcohol  From  Thailand 

Detaniiination 

On  the  basis  of  the  record  >  developed 
in  the  subject  investigation,  the 
Commission  determines,  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(the  Act).2  that  an  industzy  in  the  United 
States  is  materially  injured  by  reason  of 
imports  frtim  ThaUand  of  fuifuryl 
alcohol,'  that  have  been  found  by  the 
Department  of  Commerce  to  be  sold  in 
the  United  States  at  less  than  fair  value 
(LTFV).* 

Backgronnd 

The  Commission  instituted  this 
investigation  efCective  May  5. 1995, 
following  an  affirmative  final 
determination  by  the  Department  of 
Commerce  that  imp<xts  of  furfuryl 
alcohol  from  Thailand  were  being  sold 
at  LTFV  within  the  meaning  of  section 
735(b)(3)  of  die  Act.^  Notice  of  the 
institution  of  the  Commission's 
investigation  and  of  a  pubUc  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission. 
Washington.  DC.  and  by  publishing  the 
notice  in  the  Federal  Re^ster  of  May 
24, 1995.'  A  hearing  was  scheduled  to 
be  held  in  Washington,  DC,  on  Jime  13. 
1995.  However,  based  on  a  request  from 
the  only  party  filing  a  notice  of 
appearance  in  this  investigation,  the 
hearing  was  cancelled  on  June  9, 1995.'' 
Notice  of  cancellation  of  the  hearing 


■  The  racord  is  defined  in  tec  207.2(f)  of  the 
Ccanmiuion'i  Rules  of  Practice  and  P|tx»dun  (19 
CFR§  207 .2(f)). 

M9U.S.CSl673d(b). 

>  Furfuryl  alcohol  (C4H3OCH1OH).  also  called 
fnryl  carbinol.  is  a  primary  alcohol  that  is  colorless 
or  pale  yellow  in  appearance.  It  is  uaad  in  the 
manufacture  of  reains  and  as  a  wetting  agent  and 
solvent  for  coating  resins,  nitrocellulose,  celluloae 
acetate,  and  other  soluble  dyes.  It  is  clasaiflable 
under  subheading  2032.13.00  of  the  Hatmonitad 
Tariff  Schedule  of  the  United  State*  (HTS).  The 
chemical  has  an  assigned  Chemical  Abatiacts 
Service  registry  nunj^  of  CAS  98-00-0. 

*  The  petition  in  this  investigation  wras  filed  prior 
to  the  effective  date  of  the  Uruguay  Round 
AgreemenU  Act  ("URAA").  This  investigation, 
thus,  remains  subject  to  the  substantive  and 
procedural  rules  of  the  pre-existing  law.  See  Public 
Law  103-4S5,  approved  Dec.  8.  1994.  108  SUt 
4S09.  at  section  291. 

'  19  U.S.C  1673d(b)(3). 

»60  FR  27554. 

''  The  Commission  held  a  hearing  in  the 
companion  investigations.  Invs.  Nos.  731-TA-703 
and  704  (Final):  Furfuryl  Alcohol  From  China  and 
South  Africa,  on  May  3. 190S. 


was  published  in  the  Federal  Register  of 
June  15. 1995." 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  July  18, 
1995.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2909 
(July  1995),  entitled  "Furfuryl  Alcohol 
From  Thailand:  Investigation  No.  731- 
TA-705  (Final)." 

Issued:  July  21, 1995. 

By  order  of  the  Commission. 
Dnana  R.  Knehnlai. 
Secntary. 

[FR  Doc.  95-18376  Filed  7-25-95;  8:45  am] 
BMUNG  CODE  70a»-0>-P 

PnvMtigaliona  Nos.  793-TA-l  through  31] 
Countervailing  Duty  Orders 

Determinations 

Pursuant  to  section  753(b)(4)  of  the 
Tariff  Act  of  1930  (19  U.S.C. 
ie75b(b)(4))  (the  Act),  the  Conmussion 
hereby  determines  that  industries  in  the 
United  States  are  not  likely  to  be 
materially  injured  by  reason  of  imports 
of  the  subject  merchandise  if  the 
countervailing  duty  orders  listed  in  the 
attachment  were  to  be  revoked. 

Background 

Section  753(a]  of  the  Act  provides 
that,  in  the  case  of  a  coimtervaiUng  duty 
order  issued  under  section  303  of  die 
Act  with  respect  to  which  the 
requirement  of  an  affirmative 
determination  of  material  injury  under 
section  303(a)(2)  was  not  applicable  at 
the  time  the  order  was  issued,  interested 
parties  may  request  the  Commission  to 
initiate  an  investigation  to  determine 
whether  an  industry  in  the  United 
States  is  likely  to  be  materially  injured 
by  reason  of  imports  of  the  subject 
merchandise  if  the  order  is  revoked. 
Further,  section  753(a)(3}  requires  that 
such  requests  must  be  filed  with  the 
Commission  within  6  months  of  the 
dste  on  which  the  country  fit)m  which 
the  subject  merchandise  originates 
became  a  signatory  to  the  Agreement  on 
Subsidies  and  Countervailis^  Measures 
(the  Subsidies  Agreement],  as  referred  to 
in  section  101(d)(12)  of  the  Uruguay 
Round  Agreements  Act. 

On  May  26, 1995,  the  Department  of 
Commerce  (Commerce)  published  in  the 
Federal  Register  notice  of  opportunity 
to  request  injury  investigation(s)  imder 
section  753  of  the  Act  (60  F.R.  27963. 
May  26, 1995).  In  that  notice,  Commerce 
stated  that,  for  those  coimtries  becoming 
signatories  to  the  Subsidies  Agreement 
onjanuary  1, 1995,  requests  for  injury 


investigations  must  be  filed  with  the 
Commission  no  later  than  Jxme  30. 1995. 

The  Commission  did  not  receive 
requests  for  investigation  imder  section 
753(a)  with  regard  to  the  orders  listed  in 
the  attachment  Section  753(b)(4)  of  the 
Act  provides  that,  if  a  request  for  an 
injury  investigation  is  not  made  within 
6  months  of  the  time  the  country  of 
origin  of  the  subject  merchandise 
became  a  signatory  to  the  Subsidies 
Agreement,  the  Commission  shall  notify 
the  administering  authority  that  it  has 
made  a  negative  determination  with 
regard  to  the  question  of  the  likelihood 
of  material  injury  by  reason  of  imports 
of  the  subject  mercl^dise  if  the  order 
is  revoked.  Accordingly,  pursuant  to 
section  753(b)(4)  of  the  Act,  the 
Commissicm  hereby  notifies  Comment 
of  its  negative  injury  determinations 
with  regard  to  imports  subject  to  those 
orders. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Jonathan  Seiger  (202-205-3183)  or  Vera 
Ubeau  (202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810. 

Authority 

These  determinations  are  being  made 
under  authority  of  the  Tariff  Act  of 
1930,  tide  Vn,  as  amended  by  the 
URAA.  litis  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 

Issued:  July  17, 1995. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

Attachment 


•60  FR  31404. 


tnv.  No. 

Country 

Product 

753-TA-1 

Argentina 

Apparel. 

75»-TA-2 

Argentina 

Cartxjn  steel 
cokJ-rolled 
flat  products. 

753-TA-3 

Argentina 

Leather  wear- 
ing apparel. 

753-TA-4 

Argentina 

Line  pipe. 

753-TA-5 

Argentina 

Nonriihhef 
footwear. 

753-TA-« 

Argentfna 

Standard  pipe. 

753-TA-7 

Argentina 

Textile  mill 
products. 

753-TA-8 

Argentina 

Heavy-waNed 
rectangular 
tubing. 

75»-TA-9 

Argentina 

Ught-waHed 
rectangular 
tubing. 

753-TA-ia 

Malaysia 

Caibon  steel 
wire  rod. 

753-TA-11 

Mexico 

Ceramic  tile. 

Inv.  No. 

Country 

Product 

753-TA-12 

Mexico 

Leather  wear- 
ing apparel. 

753-TA-13 

Mexico 

Textile  mill 
products. 

753-TA-14 

New  Zealand 

Brazing  copper 
rod  &  wire. 

753-TA-15 

New  Zealand 

Steel  wire. 

75^TA-16 

New  Zealand 

Steel  wire 
nails. 

753-TA-17 

NewZealarvi 

Ctftxxi  steel 
wire  rod. 

753-TA-18 

Penj 

Cotton  sheet- 

ing  arxj  sa- 

teen. 

753-TA-19 

Peru 

Cotton  yam. 

753-TA-20 

Peru  _ 

Rebar. 

753-TA-21 

Peru 

Textile  rrall 

products. 

75»-TA-22 

South  Africa  . 

Ferochrome. 

753-TA-^ 

Sri  Lanka 

Textile  mill 
products. 

753-TA-24 

Thaited  

Apparel. 

753-TA-25 

Thailand  

Butt-weld  pipe 
fittings. 

f53-TA-26 

Thailand  

MaUeableiron 
pipe  fittings. 

753-TA-27 

Thailand  

Pipe  and  tube. 

753-TA-28 

Thailand  

nice. 

753-TA-29 

Thailand  

Steel  wire 
nails. 

753-TA-30 

Venezuela  .... 

Circular  weld- 
ed nonaloy 
steel  pipe. 

753-TA-31 

Venezuela  .... 

Ferrosilicon. 

(FR  Doc.  95-18377  Filed  7-25-95;  8:45  am] 

BH.LJNQ  CODE  7Q2»-0t-P 

INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-65  (Sub-No.  470X)] 

CSX  Transportation,  inc.— 
Abandonment  Exemption — In 
Seminole  and  Orange  Counties,  PL 

AQENCV:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
bom  the  prior  approval  requirements  of 
49  U.S.C.  10903-04  the  abandonment  by 
CSX  Transportation,  Inc.,  of  a  portion  of 
its  JarJesonville  Division,  Aloma 
Subdivision,  between  milepost  AU- 
778.3  at  Wagner  and  milepost  AU-785.5 
at  Oviedo,  and  between  milepost  ST- 
830.6  at  Oviedo  and  milepost  ST-822.05 
at  Aloma,  a  total  distance  of  15.75  miles 
in  Seminole  and  Orange  Coimties,  FL, 
subject  to  standard  labor  protective 
conditions  and  an  environmental 
condition. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  August 
25, 1995.  Formal  expressions  of  intent 
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to  file  an  OFA  ilnder  49  CFR 
1152.27(c)(2) »  must  be  filed  by  August 
7, 1995,  petitions  to  stay  must  be  filed 
by  August  10, 1995,  requests  for  a 
public  use  condition  confbiming  to  49 
CFR  1152.28(a)(2)  must  be  filed  by 
August  15, 1995,  and  petitions  to  reopen 
must  be  filed  by  August  21, 1995. 
ADOflCSSCS:  Send  pleadings  refatilng  to 
Docket  No.  AB-55  (Sub-No.  470X)  to: 
(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  1201  Constitution  Avenue 
NW..  Washington,  DC  20423,  and  (2) 
Petitioner's  representative:  Qiarles  M. 
Rosenberger,  500  Water  Street, 
Jacksonville.  FL  32202. 
FOR  FURTHER  MPORMATION  CONTACT: 
Beryl  Gordon.  (202)  927-5610.  [TDD  for 
the  hearing  impaired:  (202)  927-5721.] 
SUPPLEMENTARY  INFORMATION; 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pidiL  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Interstate  Commerce 
Commission  Building,  1201 
Constituticm  Avenue  NW.,  Room  2229, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistoice  for 
the  hearing  impaired  is  available 
throu^  TDD  services  (202)  92^-5721.) 

Dscided:  July  11,1995. 

By  tlie  ConmuMion,  Chaiiman  Margan, 
Vice  Qiaiimui  Owen,  and  Comminionars 
Simmons  and  McDonald. 
Vmoa  A.  %niliaaH. 
Secrvtoiy. 
(FR  Doc  95-18404  Filed  7-25-95: 8:45  am) 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  AdmlnietrBlion 
Jamee  Simon  TaabJIan,  M.D. 

RevocatkMi  of  RegMration 

On  December  12. 1994,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  James  Simon  Tashjian, 
M.D.,  at  3657  Grand  Avenue,  Oakland, 
California  proposing  to  revolce  his  DEA 
Certificate  of  Registration,  ATa440668, 
and  to  deny  any  pending  applications, 
for  renewal  of  such  registration  as  a 
practitioner  under  21  U.S.C.  823(f).  The 
proposed  action  was  predicated  on  Dr. 
Tash|ian's  lack  of  authorization  to 
handle  controlled  substances  in  the 
State  of  California. 


>  Sm  Exempt  of  Rail  Line  Abandonment— Offea 
ofFinan.  /mitt.,  4  LCC2d  1S4  (ISS?). 


The  DEA  leceived  the  return  receipt 
which  indicated  that  the  Order  to  Show 
Cause  was  accepted  on  December  19, 
1994.  More  than  thirty  days  have 
elapsed  since  the  Order  to  Show  Cause 
was  served  and  the  D£A  has  received  no 
response  from  Dr.  Tashiian.  The  Deputy 
Administrator  finds  that  Dr.  Tashjian 
has  waived  his  opportunity  for  a  hearing 
and  hereby  issues  his  final  order  in  this 
matter.  21  CFR  1301.54  and  1301.57. 

The  Deputy  Administrator  finds  that 
on  November  25, 1991,  the 
Pennsylvania  Board  of  Medicine  entered 
into  a  Consoat  Agreement  and  Order 
with  Dr.  Tashjian  which  provided  for 
the  voluntary  surrender  of  his  license  to 
practice  memcine.  The  C(Hisent 
Agreement  and  Oder  also  provided  that 
Dr.  Tash}ian  was  preluded  from  ever 
applying  bx  rsactivatian,  renewal  or 
rainstatement  of  his  medical  license  in 
the  Commonwealth  of  Pennsylvania. 

On  August  31, 1992.  the  California 
Medical  Board  filed  an  Accusation 
against  Dr.  Tashjisn.  The  Accusation 
was  based  on  the  disciplinary  action 
taken  by  the  Pennsylvania  Board  of 
Medicine.  On  August  12, 1993,  the 
California  Medical  Board  issued  a 
De&ult  Decision  and  Ordw  revoking  Dr. 
Tashjian'smedicial  license,  thereby 
termhiating  his  authority  to  prescribe, 
dispense,  administer  or  otherwise 
handle  controlled  substances  in  that 
state. 

The  TXK  does  not  have  the  stuatory 
authority  imder  the  Controlled 
Substances  Act  to  issue  or  maiatirin  a 
registration  if  the  applicant  or  registrant 
is  without  state  autnority  to  handle 
controlled  substances.  See  21  U.S.C 
801(21).  21  U.S.C.  823(f)  and  824(a)(3). 
This  prerequiste  has  been  consistently 
upheld.  See,  lawson  A.  Akpulonu, 
M.D..  60  FR  33434  (1995);  Robert  C. 
Davis.  M.D..  59  FR  66049  (1994);  Elliott 
F.  Monroe.  M.a,  57  FR  23246  (1992); 
Bobby  Watts.  M.D..  53  FR  11919  (1988); 
Avner  Kauffman,  MJ)..  50  FR  34208 
(1985).  S 

The  Deputy  Administrator  finds  that 
Dr.  Tashjian  is  not  currently  licensed  to 
practice  medicine  or  authorized  to 
handle  controlled  substances  in  the 
State  of  California.  Therefore,  his  DEA 
registration  must  be  revoked. 

Accordingly,  the  Deputy 
administrator  of  the  DEA,  pursuant  to 
the  authority  vested  in  him  by  21  U.S.C. 
823  and  824  and  28  CFR  0.100(b)  and 
0.104,  hereby  orders  that  DEA 
Certificate  of  Registration  AT8440668, 
previously  issued  to  James  Simon 
Tashjian,  M.D.,  be,  and  it  hereby  is, 
revolted.  The  Deputy  Administrator 
further  orders  that  any  pending 
applications  for  the  renewal  of  such 
registration,  be,  and  they  hereby  are. 


denied.  This  order  is  efifoctive  August 
25, 1995. 

Dated:  July  19. 1995. 
StapiMB  H.  GreeDS, 
Deputy  Administrator. 
(FR  Doc  95-18378  Piled  7-25-95;  8:45  am] 


Office  of  Juvenile  Juatlce  and 
Dellnquenqf  Prewemion 

Meeting  of  ttie  Coonflnadng  Coundl 
on  Juvenile  Juetice  and  Delinquency 
Prevention 

July  7, 1995. 

agency:  U.S.  Department  of  Justice, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 
action:  Nodce  of  meeting. 

8UPPLEMBITARY INPORMATKM:  A  meeting 
of  the  Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention  will 
take  place  in  the  District  of  Columbia, 
beginning  at  1:00  p.m.  on  Wednesday, 
August  9, 1995,  and  ending  at  4:00  p.m. 
on  August  9, 1995.  This  advisory 
committee,  chartered  as  the 
Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Preventian, 
will  meet  at  the  United  States 
Department  of  Justice,  located  at  IDth 
and  Constitution  Avenue,  N.W., 
Confuence  Room  5111,  Washington, 
D.C.  20530.  The  Coordinating  Council, . 
established  pursuant  to  section  3(2)(A) 
of  the  Federal  Advisory  Committee  Act 
(5  U.S.C  App.  2),  will  meet  to  carry  out 
its  advisory  mnctions  under  section  206 
of  the  Juvasiile  Justice  and  Delinquency 
Prevention  Act  of  1974,  as  amended. 
This  meeting  will  be  open  to  the  public. 
Ilie  public  is  advised  mat  it  must  enter 
the  building  via  the  Constitution 
Avenue  Visitore'  Center.  For  security 
reasons,  memben  of  the  public  who  are 
attending  the  meetii^  must  contact  the 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention  (OJJDP)  by 
close  of  business  August  2, 199S.  "The 
point  of  contact  at  OJJDP  is  Lutrida  Key 
who  can  be  reached  at  (202)  307-5911. 
The  public  is  further  advised  that  a 
pictured  identification  is  required  to 
enter  the  building. 
ShayBikhik. 

AdministnUor,  Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 
[FR  Doc.  95-18354  Filed  7-25-95;  8:45  am] 
BUJNO  oooi  44ie-is-r 


Infonnation  Collectiona  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  sent  the  following 
collection(s)  of  information  proposals 


for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Ch^ter  35)  and  the  Paperwork 
Reducti(Hi  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  foim/oollection; 

(2)  llie  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  nimiber  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  houn)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether 
Section  35040i)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7304  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Afiairs, 
Office  orManagement  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Jiistice 
Clearance  Officer,  Systems  Policy  Stafi/ 
Information  Resoiuces  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
CoUection 

(1)  Request  to  Enforce  Affidavit  of 
Financial  Support  and  Intent  to  Petition 
for  Custody  for  Public  Law  97-359 
Amerasian. 

(2)  Form  1-363.  Immigration  and 
Naturalization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  or 
households.  Others:  None.  The  Form  I- 
363  is  used  to  determine  whether  an 
affidavit  of  finanrial  support  and  intent 
to  petition  for  legal  custody,  Form  1-363 
requires  enforcement. 

(4)  50  annual  respondents  at  .50  per 
response. 


(5)  25  annual  burden  hours. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Uw  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated;  July  21, 1995. 
Kflont  B.  Briggs, 

Department  Qearance  Officer,  United  States 
Department  trf Justice. 
[FR  Doc.  95-18364  Filed  7-25-95;  8:45  am] 
BRJJNQ  coot  4410-1S-M 


Infonnation  Collectiona  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  propc»als 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reducticm  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  infonnation: 

(1)  the  tide  of  the  form/collection; 

(2)  the  agency  form  number,  if  any, 
and  the  applicdile  component  of  the 
Department  sponsoring  the  collection. 

(3)  who  wiO  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  an  estimate  of  the  total  niunber  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  an  estimate  of  the  total  public 
bujxien  (in  hoius)  associated  with  the 
collection;  and, 

(6)  an  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(8)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  bom 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division,  Suite  850, 
WCTR,  Washington,  DC  20530. 


Extension  of*  Currmtly  Approved 
CoUection 

(1)  Immigration  User  Fee. 

(2)  FormsNone.  Immigration  and 
Natiiralization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  Business  or  other  for- 
profit.  Others:  None.  IThe  information 
requirements  have  been  developed  to 
facilitate  compliance  with  Section  286 
of  the  Immigration  and  Nationality  Act 
(8  U.S.C.  1356).  The  infonnation 
requirements  further  seek  to  ensure 
soimd  and  prudent  budgeting,  financial 
management  and  collection  and  debt 
management  activities  of  the 
Immigration  User  Fee  Account.  The 
infomxation  will  also  assist  Immigration 
and  Natiuvlization  Service  auditing 
activities  to  ensure  substantial 
compliance  with  the  law.  Given  the 
structure  and  natixre  of  collection 
activities  established  by  statute  for  the 
Immigration  User  Fee,  the  information 
requirements  are  necessary  for  the 
Federal  Government  to  oversee 
collection  activities  and  to  manage  the 
Immigration  User  Fee  Account  itself. 
Section  286  of  the  Act  authorizes  the 
Attorney  General  to  "charge  and  collect 
$5  per  individual  for  the  immigration 
inspection  of  each  passenger  arriving  at 
a  port  of  entry  in  the  United  States,  or 
for  the  preinspection  of  a  passenger  in 
a  place  outside  the  United  States  prior 
to  sudi  arrival,  aboard  a  commercial 
aircraft  or  a  commercial  vessel." 
Exceptions  are  enumerated  in  section 
286(e)  of  tiie  Act. 

(4)  2,550  annual  respondents  at  .25 
per  response. 

(5)  2,138  annual  burden  hours. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  July  21, 1995. 
Robert  B.  Briggs, 

Department  Qearance  Officer,  United  States 
Department  of  Justice. 
[FR  Doc.  95-18363  Filed  7-25-95;  8:45  am] 
Ba.Lsta  oooE  44io-ie-M 


Infonnation  Collectiona  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  contaiaing  the 
following  information: 

(1)  The  tiUe  of  the  form/collection; 
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(2)  The  agency  fonn  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  \aief  absbact; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Conunents  and/ or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  Uam/ 
collection,  but  find  that  time  to  preptue 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  C^fB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Managmnent  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Qearance  Officer,  Systems  Policy  Staff/ 
Information  Resoxirces  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Request  for  Hearing  on  a  Decision 
in  Naturalization  Processing  Under 
Section  336  of  the  Act. 

(2)  Form  N-336.  Immigration  and 
Naturalization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  Individiials  or 
households.  Others:  None.  Form  1-9 
provides  a  method  for  applicants  whose 
applications  for  natiualization  are 
denied,  to  request  a  new  hearing  by  an 
Immigration  Officer  of  the  same  or 
higher  rank  as  the  denying  officer, 
within  30  days  of  the  ori^nal  decision. 

(4)  5,000  aimual  respondents  at  2.75 
hours  per  response. 

(5)  13,750  annual  burden  hours. 

(6)  Not  applicable  imder  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 


Dated:  July  21, 1995. 
Robit  B.  Bii^||s» 

Department  Clearance  Officer.  United  States 
Department  of  Justice. 
(FR  Doc  95-18302  Filed  7-2S-9S:  8:45  am) 
BUMQ  OOOe  441»-1«-H 

InfoniMrtlon  Collactions  Under  Rcviaw 

The  Office  of  Management  and  Budget 
(CAdB)  has  been  sent  the  following 
collection(8)  of  information  prop<^ab 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collecticm; 

(2)  The  agency  form  niunber,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
biuden  (in  hours)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Afiiairs, 
Office  of  Management  and  Budget, 
Washingtop,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resoiuces  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extenekm  of  a  Currently  Approved 
Collectian 

{1)  Employment  Eligibility 
Verification. 


(2)  Form  1-9.  Immigration  and 
Naturalization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  Individiials  or 
households.  Others:  None.  Fonn  1-9  is 
used  by  the  Immigration  and 
Nat\uaIization  Service  to  facilitate 
compliance  with  Section  101  of  the 
Immigration  Reform  and  Ccmtrol  Act  of 
1986.  Making  employment  of 
unauthorized  aliens  unlawful. 

(4)  90,000,000  annual  respondents  at 
10  minutes  per  respmue. 

(5)  16,600,000  annual  burden  hours. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comments  on  this  item  is 
encouraged. 

Dated:  July  21, 1995. 
Kobert  B.  Diigna, 

Department  Qearance  Officer.  United  States 
Department  of  Justice. 
[FR  Doc  95-18361  Filed  7-25-95;  8:45  am] 
■HJJNQ  coot  4«ie-10-M 


InfoniMrtlon  Collactlona  Under  nevtaw 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(8)  of  information  propcraals 
for  review  \mder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35)  and  the  paperwork 
Reduction  Reeuthorization  Act  since  the 
last  hst  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  pubUc 
burden  (in  hours)  associated  with  the 
collection:  and, 

°  (6)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  jrou  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  IDepartment 


of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget , 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Cleerance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division,  Suite  580, 
WCTR,  Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Notice  of  AppeaL 

(2)  Form  1-694.  unmigration  and 
Natviralization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  or    ^ 
households.  Others:  None.  Form  1-694 
is  used  by  the  Immigration  and 
Naturalization  Service  in  considering 
appeals  of  denials  of  temporary  and 
permanent  resident  status  by 
legalization  applicants  and  special 
agricultural  workers. 

(4)  20,000  annual  respondents  at  .50 
per  response. 

(5)  10,000  annual  burden  hours. 

(6)  Not  applicable  imder  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is  ' 
encouraged. 

Dated:  July  21, 1995. 
Robert  B.  Briggs. 

Department  Qearartce  Officer,  United  States 
Department  of  Justice. 
[FR  Doc.  95-18360  Filed  7-25-95;  8:45  am] 
■axMO  COOK  44ie-ie-M 


Infonnation  Collectiona  Under  Ravfaw 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reeuthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and. 


(6)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
appUes. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitied  to  Office  of 
Infonnation  and  Regtilatory  A&irs, 
Office  of  Management  and  Budget. 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Departmffiit  of  Justice 
Clearance  Officw,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
Collectiao 

(1)  Biographical  Information. 

(2)  Form  C-325.  Immigration  and 
Naturalization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  or 
households.  Others:  None.  Form  G-325 
is  used  by  the  Immigration  and 
Nattualization  Service  when  it  is 
necessary  to  check  other  agency  records 
(FBI,  CIA,  etc.)  on  applications  or 
petitions  submitted  by  applicants  for 
benefits  under  the  Immigration  and 
Naturalization  Act.  Also,  the  form  is 
required  from  applicants  for  adjtistment 
to  permanent  resident  status  and 
specific  applicants  for  naturalization. 

(4)  1,144,994  annual  respondents  at 
.25  (15  minutes)  per  response. 

(5)  286,249  annual  btuden  hours. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  July  21. 1995. 
Reoert  B.  Briggi. 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
(FR  Doc  95-18359  Filed  7-25-95;  8:45  am] 
BIUMQ  COOC  441*-1«>M 


Infonnation  Collactlona  Under  Ravlaw 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  prop<»als 


for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  Inief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and 

(6)  An  indication  as  to  whether 
Section  3504(h)  of  PubUc  Law  96-511 
applies. 

Conunents  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
re^onse  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Qearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimates  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington.  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  £>ivision  Suite  850. 
WCTR,  Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Application  by  Refugee  for  Waiver 
of  Grounds  of  Excludability. 

(2)  Form  1-602.  Immigration  and 
Naturalization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  or 
households.  Others:  None.  Form  1-602 
will  be  used  by  the  Immigration  and 
Naturalization  Service  to  determine 
approved  refogee  applicants  eligibiUty 
for  waivers.  The  burden  is  upon  the 
applicant  to  show  that  the  waiver 
should  be  granted  based  upon:  a. 
Humanitarian  piuposes.  b.  Family 
unity,  or  c.  public  interest. 
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(4)  2,500  annual  respondents  at  .2S 
(15  minutes)  per  response. 

(5)  625  amual  buraen  hoius. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  conunent  on  this  item  is 
encouraged. 

Dstad:  July  21. 1995. 
Kobsrt  S.  Bnj^i. 

Diapaztment  Qaarance  Officer,  United  States 
Depaitment  of  Justice. 
[FR  Doc  9S-18358  Piled  7-25-95;  8:45  ■ml 

■RJJNQ  OOM  441«.tt-M 


Infonnallon  Collacllons  Under  Rsvtow 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collectionts)  of  the  information 
proposals  for  review  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35)  and  the 
Paperwork  Reduction  Reauthorization 
Act  since  the  last  list  was  published. 
Entries  are  grouped  into  submissicm 
catMories,  with  each  entry  containing 
the  rollowing  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  niunber,  if  any, 
and  the  applicable  component  of  the 
Oepaitment  sponsoring  the  collection; 

[3]  Who  will  be  asked  or  reqiiired  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
Inirden  (in  hours)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether 
Secticm  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggealians 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Brig^,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Afiiairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resoiirces  Management/ 


Justice  Management  Dtvision  Suite  850, 
WCTR,  Wastdngton,  DC  20503. 

Extenaioa  of  a  Carreiitly  Approved 
CoUection 

(1)  Immigrant  Petition  for  Alien 
Woricns. 

(2)  Form  1-140.  Immigration  and 
Naturalization  Service.  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  or 
households.  Others:  Business  or  other 
for-profit  The  information  furnished  on 
Form  1-140  will  be  used  by  the 
Immigration  and  Naturalization  Service 
to  determine  if  the  applicant  is  eligible 
to  receive  the  requested  immigraticm 
Benefit  This  form  will  be  used  to 
provide  petitioning  procedures  fat 
employment-based  immigrants  under 
sections  203(b)  (1)  throu^  (5)  of  tiie 
Immigration  and  Nationality  Act. 

(4)  186,000  aimual  respcmdents  at 
(1.0)  per  response. 

(5)  186.000  annual  burden  hours. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  conunent  on  this  item  is 
encouraged. 

Datad-  July  21, 1995. 
Robert  B*  Biig^s. 

Department  Qearance  Officer,  United  States 
Department  offiutice. 
(FR  Doc  95-18357  Filed  7-2»-95;  8:45  am) 
I  coot  4«1»-1»4I 


Infonnallon  Cdtoctlon  Under  Rsvtaw 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  tide  of  the  form/collection; 

(2)  The  agency  form  niunber,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
biuden  (in  hours)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 


estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
C^ffl  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Qearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  aa  a  form/ 
coUection.  but  find  that  time  to  prepare 
such  comments  will  prevent  3rou  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  dw  Department 
of  Jiistice  Cleerance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collecticm  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Depaitment  of  Justice 
Clearance  Officer.  Systems  Policy  Stafi/ 
Informatiaa  Rasouroes  Management/ 
Justice  Management  Division  Suite  850. 
WCTR.  Washington.  DC  20530. 

Extension  of  a  Canendy  Appnnred 
Collection 

(1)  Canadian  Border  Boat  I  binding 
Permit 

(2)  Form  1-68.  hnmigration  and 
Naturalization  Service,  Uitited  States 
Depaitment  of  Justice. 

(3)  Primary:  Individtials  or 
households.  Others:  None  Section  235 
of  the  Immigration  and  Nationalization 
Act  (8  U.S.C  1225)  provides  for  Uie 
inspection  of  persons  entering  the 
United  SUtes.  8  CFR  235.1(e)  allows 
certain  persons  who  enter  the  United 
States  from  Canada  by  small  pleasiue 
craft  to  be  inspected  only  once  diuing 
the  navigational  season,  rather  than 
each  time  they  enter.  Crafts  of  less  than 
5  net  tons,  without  merchandise,  may, 
after  being  inspected  by  an  inunigration 
officer  apply  on  Form  1-68.  for  the 
privilege  of  entering  the  United  States 
for  the  duration  of  the  navigation  season 
without  further  inspection. 

(4)  68.000  annual  respondents  at  .166 
(10  minutes)  per  response. 

(5)  11.288  anniud  burden  hours. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Uw  96-511. 

Public  comment  on  this  item  is 
encoxiraged. 

Dated  July  21. 1995. 
Robert  B.  Briggi. 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

(FR  Doc  95-18356  Filed  7-25-«5;  8:45  am] 
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[Rpofrvn  Announcement  CRS-86-03] 

ShaHsrCars  and  Child  Walfars 
Sarvlcas  to  Allen  Unaccompanlad 
Minors;  Avaliabillty  of  Funding  tor 
Cooperative  Agraanwnts 

AGENCY:  Community  Relations  Service 
(CRS),  DOJ. 

ACTION:  Notice  of  availability  of  Fimding 
for  Cooperative  Agreements  to  support  a 
program  which  provides  shelter  care 
and  other  related  child  welfare  services 
to  alien  minors  detained  in  the  custody 
of  the  Uiuted  States  Department  of 
Justice,  Immigration  and  Naturalization 
Service  (INS). 

SUMMARY:  This  announcement  governs 
the  award  of  Cooperative  Agreements  to 
public  or  private  non-profit 
^      organizations  or  agencies,  and,  under 
certain  conditions,  to  for-profit 
organizations  or  agencies,  to  provide 
shelter  care  and  related  child  welfare 
services  to  alien  minors  detained  in  the 
custody  of  the  United  States  Department 
of  Justice,  Inunigration  and 
Naturalization  Service.  The  programs 
providing  such  services  shall  hereafter 
be  referred  to  as  the  Alien 
Unaccompanied  Minors  Shelter  Care 
Programs  (AUMSCPs). 

AUMSCPs  have  the  specific  goal  of 
providing  shelter  care  and  other  related 
child  welfare  services  to  male  and 
female  alien  minors  under  18  years  of 
age  who  are  referred  to  the  CRS  by  the 
INS.  These  child  welfare  services  will 
afford  alien  minors  a  structured,  safe 
and  productive  environment  which 
meets  or  exceeds  respective  State 
guidelines  and  standards  for  similar 
services  designed  to  serve  minors  in 
AUMSCP  care  and  custody. 
AppUcations  submitted  piusuant  to  this 
announcement  must  plan  for  the 
delivery  of  services  to  a  population  of 
alien  minors  (8-10  beds  in  the  San 
Francisco,  California  area;  24  beds  in 
the  Los  Angeles,  California  area;  and  24 
beds  in  the  San  Diego,  California  area). 

DATES:  Closing  Date.  5:00  p.m.  Eastern 
Daylight  Time;  September  11, 1995. 

APPLICATION  REQUESTS  AND  CONTACT 
PERSON:  Eligible  appUcants  may  request 
Proposal  Application  Packages  from  the 
United  States  Department  of  Justice, 
Commuidty  Relations  Service,  Suite 
330,  5550  Friendship  Boulevard,  Chevy 
Chaise,  Maryland,  20815;  Attention:  Orin 
McCrae,  Grants  Officer. 

Proposal  Apphcation  Packages  may 
also  bie  obtained  by  contacting  CRS  at 
(301)  492-5995,  or  FAX  (301)  492-5984. 


SUPPLEMENTARY  INFORMATION: 
Pnrpoee  and  Scope 

The  purpose  of  the  AUMSCPs  is  to 
provide  temporary  shelter  care  and 
other  related  services  to  alien  minors  in 
INS  custody.  Shelter  care  services  will 
be  provided  for  the  interim  period 
beginning  when  the  minor  is  transfaired 
into  the  AUMSCP  and  ending  when  a 
final  disposition  of  the  child's  status  is 
implemented.  Final  disposition  may 
iesuh  in  either  the  bond,  release,  or 
removal  of  the  minor  from  the  United 
States. 

These  minors,  although  released  to 
the  physical  custody  of  the  CRS 
Recipient,  shall  remain  in  the  legal 
custody  of  the  INS. 

The  population  level  of  alien  minors 
is  expected  to  fluctiiate  as  arrivals  and 
case  dispositioiu  occiu.  Program 
content  must,  therefore,  reflect 
differential  planning  of  services  to 
children  in  various  stages  of  personal 
adjustment  and  administrative 
processing.  Although  the  population  of 
minors  is  projected  to  consist  primarily 
of  adolescents,  the  Recipient  is  expected 
to  be  able  to  serve  some  minors  who  are 
12  years  of  age  or  yoimger. 

The  CRS  Recipients  are  expected  to 
facilitate  the  provision  of  assistance  and 
services  for  each  alien  minor  including, 
but  not  limited  to:  Physical  care  and 
maintenance,  access  to  routine  and 
emergency  medical  care,  comprehensive 
needs  assessment,  education,  recreation, 
individual  and  group  counseling,  access 
to  religious  services  and  other  social 
services. 

Other  services  that  are  necessary  and 
appropriate  for  these  minors  may  be 
provided  if  CRS  determines  in  advance 
that  the  service  is  reasonable  and 
necessary  for  a  particular  minor. 

The  Recipients  are  expected  to 
develop  and  implement  an  appropriate 
individualized  service  plan  for  the  care 
and  maintenance  of  each  minor  in 
accordance  with  his/her  needs  as 
determined  in  an  intake  assessment.  In 
addition,  the  Recipients  are  required  to 
implement  and  administer  a  case 
management  system  which  tracks  and 
monitors  clients'  progress  on  a  regular 
basis  to  ensiue  that  each  minor  receives 
the  full  range  of  program  services  in  an 
integrated  and  comprehensive  manner. 

Shelter  care  services  shall  be  provided 
in  accordance  with  applicable  State 
child  welfare  statutes  and  generally 
accepted  child  welfare  standards, 
practices,  principles,  and  procedures. 
Services  must  be  delivered  in  an  open 
type  of  setting  without  a  need  for 
extraordinary  security  measures. 

However,  the  Recipients  are  required 
to  design  programs  and  strategies  to 


discourage  runaways  and  prevent  the 
unauthorized  absence  of  minors  in  care. 

Service  delivery  is  expected  to  be 
accompUshed  in  a  manner  which  is 
sensitive  to  the  cultvire,  native  language, 
and  needs  of  these  children. 

Application  Review 

Applications  submitted  by  the  closing 
dete  and  meeting  the  requirements  of 
this  Notice  vfiU.  be  competitively 
reviewed,  evaluated,  rated,  and 
nimierically  ranked  by  an  independent 
panel  of  experts  on  the  basis  of 
weighted  criteria  listed  in  this  Notice. 
All  final  funding  decisions  are  at  the 
discretion  of  the  Associate  Director. 
Office  of  Immigration  and  Refugee 
A&irs,  Community  Relations  Service. 
The  awards  made  are  subject  to  the 
availability  of  funds  and  the 
conciurence  of  the  Assistant 
Commissioner,  Detention  and 
Deportation,  Immigration  and 
Naturalization  Service. 

Authorization 

Authority  for  the  provision  of  shelter 
care  and  related  child  welfare  services 
to  alien  minors  detained  in  the  custody 
of  the  Immigration  and  Natiu^zation 
Service  is  contained  in  a  Memorandum 
of  Agreement  and  Cost  Reimbursable 
Agreement,  dated  October  1, 1994, 
between  the  Immigration  and 
Natxiralization  Service  and  the 
Community  Relations  Service. 

Legislative  authority  for  CRS  Cuban/ 
Haitian  Entrant  child  welfare  activities 
is  contained  in  Titie  V,  Section  501(c). 
of  Public  Law  96-422  (The  Refugee 
Education  Assistance  Act  of  1980). 

Available  Funds 

Funds  will  be  available  on  a  Fiscal 
Year  basis  to  support  the  number  of 
shelters  needed  to  provide  56-58  beds. 
The  number  of  shelters  to  be  funded 
will  depend  on  the  design  of  the        * 
prcmams  proposed. 

Ine  awards  made  will  not  exceed  a  36 
month  program  performance  period. 
Funding  will  be  for  12  month  budget 
periods.  Continuation  of  funding  is 
dependent  upon  successful  completion 
of  prior  year  objectives,  the  level  of  need 
as  defined  by  the  Federal  Government, 
and  the  availabiUty  of  future  fiscal  year 
funding. 

The  number  of  beds  listed  above  do 
not  bind  CRS  to  any  specific  number  of 
Cooperative  Agreements  or  to  any 
specific  level  of  funding. 

Award  Instrument 

The  awards  issued  by  CRS  to  support 
AUMSCP  services  will  be  in  the  form  of 
Cooperative  Agreements,  as  defined  in 
the  Federal  Grant  and  Cooperative 
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Agreement  Act  of  1977,  P.L.  95-224. 
The  administration  of  tlie  Cooperative 
Agreement  awards  will  require  the 
substantial  programmatic  involvement 
of  the  Federal  Government 

CRS  will  negotiate  Coopoative 
Agreements  with  the  applicants 
approved  by  the  Associate  Director  for 
Immigration  and  Refugee  Afiaira,  CRS. 
Prior  to  these  negotiations,  the  CRS  wiU 
visit  the  proposed  program  locations  to 
conduct  a  management  review  and  to 
evaluate  the  applicants'  financial  and 
programmatic  capability. 

Eligible  Applicants 

Non-profit  organizations  incorporated 
under  State  law  which  have 
demonstrated  child  welfare,  social 
service  or  related  experience  and  are 
appropriately  licensed  or  can 
expeditiously  meet  applicable  State 
licensing  reqiiiiements  for  the  provision 
of  shelter  care,  foster  care,  group  care, 
and  related  services  to  dependent 
children  are  eligible  to  apply. 

For-profit  organizations  incorporated 
imder  State  law  which  have 
demonstrated  child  welfare,  social 
service  or  related  experience,  and  are 
appropriately  licensed  or  can 
expeditiously  meet  State  licensing 
requirements  for  the  provision  of  shelter 
care,  foster  care,  group  care,  and  other 
related  services  to  dependent  children, 
and  which  can  clearly  demonstrate  that 
only  actual  costs  and  not  profit,  faes,  or 
other  elements  above  cost  have  been 
budgeted,  are  also  eligible  to  apply. 

CUent  Population 

It  is  anticipated  that  the  client 
population  will  consist  primarily  of 
m^es,  13-17  yeare  of  age.  Females 
generally  comprise  15%  of  the  total 
population  of  alien  minors.  These 
minora  are  primarily  nationals  of  El 
Salvador,  Nicaragua,  Guatemala, 
Holfduras,  and  the  People's  Republic  of 
China;  however,  the  Recipients  should 
expect  to  provide  services  to  children 
from  other  coxmtries.  The  Recipients 
shoidd  also  be  prepared  to  provide 
emergency  shelter  care  to  a  limited 
niunber  of  children  12  yeare  of  age  and 
younger. 

Clients  would  generally  be  considered 
to  be  dependent  children  without 
significant  behavioral  or  psychological 
problems.  Many  children,  however, 
have  inconsistent  or  sporadic 
educational  histories,  and  some 
children  may  be  illiterate  in  their  own 
language. 

Definition  of  Alien  Minor 

An  alien  minor  is  defined  as  a  male 
or  female  foreign  national  under  18 
yean  of  age  who  is  detained  in  the 


custody  of  the  Immigration  and 
Naturalization  Service  and  is  the  subject 
of  exclusion  or  deportation  proceedings 
under  the  komi^tion  and  Nationality 
Act 

Designated  Program  Area 

The  sheltere  should  be  within  a  fifty 
mile  radius  of  the  INS  District  Office — 
San  Diego,  California;  the  INS  District 
Office — ^Los  Angeles,  California;  and  the 
INS  District  Office — San  Francisco, 
California. 

Geographical  Location 

The  geographical  location  of  the 
applicants  is  not  restricted  to  its 
selected  area  of  service;  however,  the 
applicants  must  be  able  to  substantiate 
that  its  networic  of  local  affiliates  or  its 
subcontracttnfs)  or  subredpientts)  will 
be  able  to  deliver  the  required  services 
effectively  and  appropriately  and  that 
local  service  provider  organizations  are 
licensed  imder  applicable  State  law  to 
provide  emergency  shelter  care  and 
related  services  to  dependent  children. 

Technical  Asaistance  ConliBreiice 

The  CRS  will  hold  a  public  meeting 
regarding  this  solicitation.  Further 
information  regarding  the  time,  date  and 
location  will  be  included  in  the 
Proposal  AppUcation  Package. 

Application  Contents 

Applicants  are  required  to  set  forth  in 
detail  a  proposal  that  meets  the  program 
reqtiirements  described  in  this  Notice 
and  as  supplemented  by  the  "Alien 
Unaccompanied  Minora  Shelter  Care 
Program--Program  Guidelines  and 
Requirements"  (available  with  the 
application  package).  Applicants  are 
required  to  set  forth  in  detail  the 
following 

A.  Program  Abstract  The  Program 
Abstract  is  intended  to  be  a  brief 
summary  of  the  proposal. 

B.  Or^nization/ Agency  Background. 
Applicants  must  include  a  detailed 
discussion  of: 

1.  The  applicant's  professional 
history,  philosophy,  and  goals; 

2.  Its  particular  demonstrated 
experience  with  respect  to:  provision  of 
services  to  imaccompanied  alien 
minora;  the  administration  of  residential 
sheltera  for  minora;  or,  the 
administration  of  similar  type  of 
shelters;  and 

3.  The  applicant's  history  of  service 
delivery  and  institutional  presence  in 
the  proposed  dty  where  the  shelter  will 
be  located. 

If  the  appUcant  is  a  national-level 
organization  which  proposes  to  deliver 
services  through  a  local-level  affiliate, 
the  proposed  affiliate  must  be 


identified.  Within  the  context  of  the 
topics  outlined  above,  the  application 
must  address  the  local-level  affiliate's 
qualifications  and  provide  a  rationale 
for  its  particular  selection  as  their 
service  provider  and  for  the  use  of  such 
a  subcontractual  arrangement. 

C.  Program  Design:  "ine  applicants 
must  set  forth  in  detail  information 
concerning  the  following: 

1.  Target  Population 

A  comprehensive  overview  of  the 
applicant  agency,  agency  qualifications 
and  history,  including  philosophy,  goals 
and  history  of  experience  with  respect 
to  the  provision  of  child  welbre  or 
related  services  to  minors  under  18 
yean  of  age. 

2.  Management  Plan 

a.  A  plan  for  overall  fiscal  and 
program  management  and 
accountability. 

b.  A  description  of  the  organizational 
structure  and  lines  of  authority. 

c.  A  comprehensive  program  staffing 
plan  and  information  regarding  staff 
qualifications. 

d.  A  comprehensive  plan  for 
coordination  of  activities  between  the 
various  program  components  and 
coordination  with  other  community  and 
governmental  agencies. 

e.  Staff  supervisory  model. 

f.  Provisions  for  staff  training. 

g.  Proposed  staff  schedule(8). 

h.  A  description  of  the  role(8)  and 
responsibillty(ies)  of  the  proposed 
consultants  and  the  rationale  for  their 
use. 

3.  Individual  Client  Service  Plana 

Applicants  shall  describe  in  detail: 

a.  The  methodology  regarding  the 
development  of  individiul  client  service 
plans; 

b.  "The  process  to  ensure  that  service 
plans  will  be  periodically  reviewed  and 
updated;  and 

c.  The  staff  who  will  have 
responsibility  for  the  development  and 
updating  of  the  plans. 

4.  Case  Management 

Describe  in  detail  the  case 
management  system  for  tracking  and 
monitoring  client  progress  on  a  regular 
basis  to  ensure  that  each  minor  receives 
the  full  range  of  program  services  in  an 
integrated  and  comprehensive  manner. 
Identify  the  staff  positions  responsible 
for  coordinating  the  implementation 
and  maintenance  of  the  case 
management  system. 

5.  Structure  and  Accountability 

Applicants  must  fully  describe: 
a.  'The  plan  for  developing  and 
maintaining  internal  structure,  control 
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and  accountability  through 
programmatic  means. 

b.  Utilization  of  dally  logs,  statistical 
reports,  etc. 

c.  Other  security  measures. 

D.  Characteristics  of  Program  Site 

Residential/Office  Facility. 
AppUcants  are  required  to  set  forth  in 
detafl  comprehensive  information 
regarding: 

1.  A  physical  description  of  the 
proposed  facility  including  the 
proposed  allocation  of  shelter  and  office 
space;  and 

2.  Documentation  that  the  facility 
meets  all  relevant  zoning,  licensing,  fire, 
safety  and  health  codes  required  to 
operate  a  residentially  based  social 
service  program.  Copies  of  relevant 
documents  must  be  submitted  at  the 
time  of  application. 

If  a  properly  zoned,  licensed,  or 
inspected  facility  is  not  available  at  the 
time  of  application,  the  applicant  must 
submit  a  report  on  the  progress  made  in 
obtaining  the  appropriate 
documentation,  as  noted  above.  This 
report  must  consist  of  a  description  of 
the  required  dociunents,  copies  of 
correspondence  to  relevant  local 
officials  or  offices  from  which  they  will 
be  obtained,  and  the  means  and  time- 
lines for  obtaining  the  documentation. 

E.  Cooununity  Support 

Applicants  must  identify  those 
measures  the  agency  will  take  or  has 
taken,  to  assure  and  maintain 
community  receptivity  and  support 
and/or  reduce  community  opposition  to 
the  program. 

F.  Client  Services 

Applicants  are  required  to  describe,  in 
a  detailed  and  comprehensive  manner, 
the  following  servidss  and  the 
methodology  for  service  delivery: 

1.  Physical  Care  and  Maintenance; 

2.  Routine  and  Emergency  Medical/ 
Dental  Care; 

3.  Orientation; 

4.  Individual  Coimseling; 

5.  Group  Counselina; 

6.  Acculturation/ A(uptation; 

7.  Education; 

8.  Recreational.  Social  and  Work 
Activities; 

9.  Visitation  Procedures; 

10.  Access  to  Legal  Services;  and, 

11.  Family  Reunification  Services. 

G.  Client  Records 

Applicants  must  provide  descriptive 
information  regarding  the  development, 
maintenance  and  content  of  individual 
client  ease  records,  including  a 
description  of  all  material/information 
which  will  be  maintained  in  these 
records. 


H.  Program  Records 

Applicants  are  required  to  set  forth 
comprehensive  information  regarding 
the  types  of  program  records  to  be 
maintained  by  the  program  (daily 
activity  logs,  records  of  staff  meetings, 
cash  disbursement  systems,  daily  and 
weekly  status  of  population  reports, 
etc.). 

/.  Program  Evaluation 

Applicants  must  set  forth  a  plan  for 
program  evaluation  including 
identification  of  evaluation  criteria. 

/.  Budget  and  Budget  Narrative 

Applicants  are  required  to  submit  a 
comprehensive  line  item  budget 

The  following  budget  structxire  should 
be  used  to  provide  appropriate  costs 
breakdown: 

a.  Personnel; 

b.  Fringe  Benefits; 

c.  Travel  Costs; 

d.  Equipment,  including  computer 
hardware  and  software; 

e.  Supplies; 

f.  Contractual  Obligations; 

g.  Rearrangement  and  Alteration  Costs 
(if  applicable); 

h.  EMrect  Client  Costs; 

1.  Other:  and 

j.  Indirect  Costs. 

A  narrative  explanation  for  each  line 
item,  included  in  each  object  class,  must 
accompany  the  proposed  budget. 

K.  Supportive  Addenda  Material 

Applicants  are  required  to  submit  the 
following  supporting  material  as  an 
addendum  to  the  program  proposal: 

1.  Admiiustratrve  Requirements 

a.  Agency  Administration  and 
Organization 

(1)  Agency  organizational  chart 
describing  the  agency  as  a  whole  and 
the  organizational  relationship  of  the 
proposed  program  to  other  agency 
programs; 

(2)  Comprehensive  organizational 
chart  of  the  proposed  program; 

(3)  Copies  of  Article  of  Incorporation; 

(4)  Proof  of  IRS  status  as  a  non-profit 
organization,  if  applicable; 

(5)  List  of  Officers  and  Board 
Members,  if  applicable; 

(6)  List  of  professional  affiliations  and 
certifications,  and; 

(7)  Cop)r(ies)  of  applicable  State  child 
welfare  license(s). 

b.  Organizational  Standards/Polices 
and  Policies  Regarding  Clients. 

(1)  Personnel  Handbook  and 
Standards  of  Conduct; 

(2)  Statement  regarding  professional 
and  agency  liability; 

(3)  Copy  of  Disciplinary  Procedures; 


(4)  Copy  of  Agency  policy  regarding 
the  confidentiality  of  client  in^mation 
and  records; 

(5)  Discussion  of  the  method  to  be 
used  to  inform  clients  of  program  rules, 
regulations  and  policies,  including  the 
confidentiaUty  of  client  information; 

(6)  Copy  of  Grievance  Policy  and 
Procedures,  and; 

(7)  Fire  and  earthquake  evacimtion 
procediues,  as  applicable. 

c.  Staff 

(1)  Job/Position  Description  and 
resumes  (if  individuals  have  been 
identified  for  certain  positions)  for  all 
personnel  to  be  hired  for  the  program 
including  documented  evidence  of  the 
availability  of  bi-lingual  and  culturally 
sensitive  personnel,  and; 

(2)  Resimies  and  qualifications  of 
program  consultants. 

d.  Community  Support  of  the  Program 

(1)  Lettera  of  program  support  from 
local  political  representatives,  social 
service  agencies,  etc.  Lettere  should 
reflect  writers'  awareness  of  program's 
intent,  potential  Federal  funding  so\ux» 
and  location  of  the  program.  Letters 
should  also  contain  a  recommendation 
or  comment  regarding  the  proposed 
program; 

(2)  A  listing  of  service  providera  to 
whom  clients  will  be  referred,  including 
name,  address  and  description  of 
8ervice(s)  to  be  provided,  and; 

(3)  A  listing  of  volimtary  and/or 
donated  resources,  including  lettere  of 
intent  from  the  agency  or  entity 
providing  the  resources,  if  applicable. 

e.  Implementation  Plan 

A  plan  for  program  implementation 
including  time-lines  regarding 
significant  milestones. 

2.  Finance 

a.  A  copy  of  the  most  recent  agency/ 
organization  audit. 

b.  A  description  of  the  agency/ 
organization  Financial  Management 
Syston. 

c.  A  listing  of  other  Federal,  State, 
local  or  foundation  grants,  cooperative 
agreements  or  contracts,  etc.,  being 
administered  by  the  applicant.  This 
materia]  should  include  information 
regarding  the  funding  source(s);  grant, 
cooperative  agreements  ot  contract 
nimiber;  level  of  financial  support; 
purpose  of  award;  grant,  cooperative 
agreement  or  contract  performance 
period;  and  name,  address  and 
telephone  number  of  grant,  cooperative 
agreement  and/or  contract  officer 
(Federal,  State  or  local). 

d.  Subrecipients  and/or 
Subcontractors. 
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(1)  Identify  all  proposed  services 
whicb  are  to  be  awarded  to 
subredpients/subcontractors; 

(2)  Provide  relevant  background 
material  regarding  the  proposed 
subrecipient(s)/subcontractor(sl,  and; 

(3)  Provide  letters  from  the  proposed 
8ubrecipient(8)/subcontractoT(8) 
indicating  their  commitment  and  the 
specific  services  to  be  provided. 

e.  Budget 

(1)  Itemized  budget. 

(2)  A  narrative  explaining  the  budget. 

Screening  Criteria 

CRS  will  screen  all  applications 
submitted  pursuant  to  this  Notice  to 
determine  whether  an  application  is 
sufficiently  complete  to  warrant 
consideration  and  review  by  the  CRS 
Review  Panel.  An  appUcation  may  be 
rejected  if: 

1.  The  application  is  from  an 
ineligible  applicant; 

2.  The  application  is  received  after  the 
dosi^  date; 

3.  The  application  omits: 

a.  Documented  written  evidence  of 
conmumity  support  for  the  program; 

b.  A  comprehensive  line-item  budget 
with  appropriate  descriptive  narrative, 
or, 

c  A  copy  of  the  latest  financial  audit 
of  the  applicant 

Criteria  ibr  Evaluating  AppHc^ons 

Applications  will  be  reviewed, 
evaluated,  and  ranked  niunerically 
according  to  the  following  weigltted 
criteria: 

1.  The  degree  to  w^ch  the  entire 
proposed  plan  for  developing, 
imi^ementing  and  administering  a 
sheher  care  program  is  clear,  suodnct, 
integrated,  efficient  cost  efiiective  and 
likely  to  achieve  program  objectives.  (15 
POINTS) 

2.  The  quality  of  the  applicant's 
program  management  axul  staffing  plans 
as  demonstrated  by: 

a.  The  adequacy  of  the  plan  for 

-  progmn  management  and  the  plan  for 
coordination  between  the  components 
of  theprogram. 

b.  The  adequacy  of  the  plan  for 
coordination  with  community  and 
governmental  agencies. 

c  The  adequacy  of  the  qualifications 
of  the  applicant  organization,  and  the 
extent  to  which  this  organization  has  a 
demonstrated  record  as  a  provider  of 
child  welfare  or  other  social  services. 

d.  The  extent  to  which  the  applicant 
has  a  demonstrated  capacity  for 
effective  fiscal  management  and 
accountability. 

e.  The  extent  to  whidi 
8ubTecipient(s)/subcontractor(s)  have  a 
demonstrated  capacity  for  effective 


fiscal  and  program  management  and 
accountability. 

f.  The  adequacy  of  the  plans  for  staff 
supervision  and  intra-program 
communication. 

g.  The  adequacy  of  the  staffing  plans 
in  terms  of  the  relationship  between  the 
proposed  functions  and  responsibilities 
of  the  staff  in  the  program,  and  the 
education  and  relevant  experience 
required  for  the  position. 

n.  Clear  organizational  charts 
delineating  organizational  relationships 
and  levels,  of  authority,  including  the 
identification  of  the  staff  position 
accountable  for  the  overall  management, 
direction  and  progress  of  the  program. 
(20  POINTS) 

3.  Program  Services — ^The  applicant's 
response  to  the  required  program 
services,  including  a  description  of 
program  resources  which  demonstrates: 

a.  The  capacity  of  the  program  to  offer 
comprehensive,  integrated  and 
differential  services  which  meet  the 
needs  of  the  clients. 

b.  Utilization  of  resources  in  a  manner 
which  enhances  program  control, 
structtue  and  accountabiUty. 

c  Provision  of  service  in  a  manner 
which  promotes  and  fosters  cultural 
identification  and  mutual  support. 

d.  Sensitivity  to  the  issues  oi  c\iltiire, 
race,  ethnicity  and  native  language.  (20 
POINTS) 

4.  The  degree  to  which  the  applicant 
provides  effective  strategies  of 
programmatic  control,  predictability 
and  accountability  as  evidenced  by  the 
structure  and  continuity  inherent  in  the 
program  design.  (15  POINTS) 

5.  The  adequacy  of  the  plansfor 

a.  developing  and  updating  individual 
client  service  plans;  and. 

b.  the  proposed  system  of  case 
maoMement.  (10  POINTS) 

6.  Toe  reasonableness  of  the  proposed 
budget  and  budget  narrative,  inrelatioa 
to  proposed  program  activities.  (10 
POINTS) 

7.  The  plan  for  program  evaluation, 
including  the  methodology  and  criteria 
for  evaluation  of  the  program.  (5 
POINTS) 

8.  The  degree  to  which  the 
application  has  provided  Mnritten 
dociunented  evidence  of  community 
support  and  acceptance  of  the  program. 
(5  POINTS) 

Application  Submission 

Applicants  must  submit  a  signed 
ori^nal  and  two  copies  of  the  Proposal 
and  supporting  documentation  to  the 
United  States-Department  of  Justice. 
Community  Relations  Service,  Suite 
330,  5550  Friendship  Boulevard,  Chevy 
Chase,  Maryland,  20815;  Attention:  Orin 
McCrae,  Grants  Officer  by  5  p.m. 
(Eastern  Time)  of  the  closing  date. 


Applications  Delivered  by  Mail 

An  applicant  must  show  proof  of 
mailing  consistency  of  the  following: 

1.  A  legible  dated  U.S.  Postal  Service 
postmark. 

2.  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

3.  A  dated  shipping  label,  invoice,  or 
receipt  fiom  a  commercial  carrier. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service.  CRS  does  not  accept 
either  of  the  following  as  proof  of 
mailing:  (1)  A  private  metered  postmark., 
or  (2)  a  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Applicants  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before 
relying  on  this  method,  the  applicant 
should  check  with  its  local  Post  Office. 
Applicants  are  encouraged  to  use 
registered  or  at  least  Pint  Class  mail. 
Each  late  applicant  wiU  be  notified  that 
the  application  Mrill  not  be  considered. 

Applications  postmarked  on  or  before 
5  p.m.  (Eastern  Daylight  Time). 
September  11, 1995,  shall  be  considered 
as  timely  applications. 

Applications  Delivered  by  Hand 

An  apphcation  that  is  hand  delivered 
must  be  taken  to  the  United  States 
Department  of  Justice,  Comnmnity 
Relations  Service,  Suite  330,  5550  - 
Frioidship  Boulevard,  Chevy  Chase, 
M^land,  20615. 

The  Grants  Managemoot  Office  wiU  . 
accept  hand  delivered  applicationa 
betweea9a.m.  and  5  p.m.,  Eastern   ' 
Daylight  Time,  daily,  except  Saturdajrs. 
Sundays,  and  Federal  holidajrs.  An 
application  that  is  hand  delivered  will- 
not  be  accepted  after  5  p.m..  Eastern 
Daylight  Time,  on  the  closing  date. . 
Applications  hand  delivered  on  or 
before  the  closing>date  shall  be 
considered  as  timely  applications. 

PuUic  Program  Orientation  Meeting  Cor 
Prospective  ^pUcants 

CRS  will  hold  a  pubhc  program 
orientation  meeting  for  prospective 
applicants  in  regard  to  diis  Notice. 
Information  regardingihe  time,  date  and 
location  of  the  meeting(s)  will  be 
included  in  the  proposal  application 
package. 

Proposal  Review 

Proposals  will  be  reviewed,  evaluated, 
and  ranked  niunerically  by  an 
independent  review  panel  on  the  basis 
of  weighted  criteria  listed  in  this  Notice. 
All  funding  decisions  are  at  the 
discretion  of  the  Associate  Director  for 
Immigration  and  Refugee  Affairs,  CRS. 
Awards  will  be  subject  to  the 
availability  of  funds.  ^- 


Processing  Time 

CRS  expected  that  all  eligible 
submissions  will  be  reviewed  and  rated 
within  45  days  of  the  closing  date. 

Past  Performance  ^ 

UnsatisCsctory  performance  under 
prior  Federal  awuds  may  residt  in  an 
appUcation  not  being  considered  for 
funding. 

Preaward  Activities 

Any  costs  incurred  by  an  applicant 
prim  to  an  award  being  made  are 
incurred  solely  at  the  applicant's  own 
risk,  and  will  not  be  reimbursed  by  the 
Govenmient.  Notwithstanding  any 
verbal  assurance  that  an  applicant  may 
have  received,  there  is  no  obUgation  on 
the  part  of  the  Department  of  Justice  to 
cover  pre-award  costs. ' 

No  ObUgation  fiv  Future  Funding 

If  an  appUcation  is  selected  for 
funding,  the  Department  of  Justice  has 
no  obUgation  to  provide  any  additional 
future  funding  beyond  the  first  budget 
period.  Renewal  of  an  award  to  increase 
funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
the  Department  of  Justice. 

Delinquent  Federal  Debts 

No  award  of  Federal  funds  shall  be 
made  to  an  appUcant  who  has  an 
outstanding  delinquent  Federal  debt 
imtil  either  (1)  The  delinquent  account 
is  paid  in  fuU;  (2)  a  negotiated 
repayment  schedule  is  estabUshed  and 
at  least  one  payment  is  received;  or,  (3) 
other  arrangements  satisfactory  to  the 
Department  of  Justice  are  made. 

Name  Check  Review 

All  non-profit  and  for-profit 
appUcants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of,  or  are  presently  facing, 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  mstters  which 
significantly  reflect  on  the  appUcant's 
management,  honesty  or  financial 
integrity. 

Primary  AppUcant  Certification 

All  primary  appUcants  must  submit  a 
completed  OJP  Fonn-4061-6, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  ResponsibiUty 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbjring": 

A.  Nonprocurement  Debarment  and 
Su^iension.  Prospective  participants  (as 
defined  at  15  CFR  Part  26,  Section  105) 
are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspoision"  and  the  related  section  of 


the  certification  form  prescribed  above 
appUes; 

B.  Drug-Free  Workplace.  Grantees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26.  Subpart 
F,  "Government-wide  Requirements  far 
Diug-Ftee  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  appUes; 

C.  Anti-Lobbying.  Persons  (as  defined 
at  15  CFR  Part  28,  Section  105)  are 
subject  to  the  Ic^bying  provisions  of  31 
U.S.C  1352.  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  appUes  to  appUcations/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000; 

D.  Anti-Lobbying  Disclosures.  Any 
appUcant  that  has  paid  or  wiU  pay  for 
lobbying  using  any  funds  must  si^mit 
an  SF-LLL,  "Disclosiue  of  Lobbying 
Activities,"  as  required  under  15  CFR 
Part  28,  Appendix  B. 

Lower-Tier  CertificatioDS 

Recipients  shaU  require  appUcants/ 
bidders  for  subgrants.  contracts, 
subcontracts,  or  other  lower-tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  appUcable,  a  completed 
OJP  Form  4061-6,  "Certifications 
Regarding  Debarment,  Suspension, 
IneUgibiUty  and  Volimtary  Exclusion 
Lower-Tier  Covered  Transactions  and 
Lobbying"  and  disclosure  form,  SF- 
LLL.  "Disclosiue  of  Lobbying 
Activities."  OJP  Form  4061-6  is 
intended  for  the  use  of  Recipients  and 
should  not  be  transmitted  to  the 
Department  of  Justice.  SF-LLL 
submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to  the 
Department  of  Justice  in  accordance 
vfiih  the  instructions  contained  in  the 
award  document. 

False  Statements 

A  false  statement  on  an  appUcation  is 
grounds  for  denial  or  termination  of 
funds,  and  for  possible  pimishment  by 
a  fine  or  imprisonment  as  provided  in 
18  U.S.C.  1001. 

Disclosure  of  Federal  Participation 

Recipients  and  subrecipients 
receiving  Federal  funds  must  adhere  to 
the  requirements  of  Section  136  of  the 
DeparUnent  of  Defense  Appropriation 
Act  (Steven's  Amendment  of  October  1, 
1988).  The  Stevens'  Amendment 
requires  grantees  and  subgrantees  to 
state  clearly  in  writing,  during  time  of 
application  submission:  1)  the 
percentage  of  the  total  cost  of  the 
program  or  project  which  wiU  be 
financed  with  Federal  money;  and  2)  the 


dollar  amount  of  Federal  funds  for  the 
project  or  program.  AU  grantees  and 
subgrantees  shall  make  this  statement 
when  issuing  statements,  press  releases, 
requests  for  proposals,  bid  soUdtations, 
and  other  documents  describing  projects 
or  programs  funded  in  whole  or  in  part 
with  Federal  funds. 

Federal  Policies  and  Procedures 

Recipients  and  subrecipients  are 
subject  to  aU  appUcable  Federal  laws 
and  Federal,  Department  of  Justice,  and 
CRS  poUdes,  regiilations,  and 
procedures  applicable  to  Federal 
finandal  assistance  awards. 

Intergovernmental  Review 

Application  Requirements 

Pursuant  to  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs,  aU  States  have  the  option  of 
designing  procedures  for  review  and 
comment  on  appUcations  for  FederaUy 
assisted  programs  from  State  and  local 
appUcants. 

Each  appUcant  is  required  to  notify 
each  State  in  which  it  is  proposing 
activities  under  this  annoimcement  and 
to  comply  with  the  State's  established 
review  procedures.  This  may  be  done  by 
contacting  the  appUcable  State  Single 
Point  of  Contact  (SPOC). 

State  Requirements 

Comments  and  recommendations 
relative  to  appUcations  submitted  under 
this  soUdtation  should  be  mailed  no 
later  than  30  days  after  the  date  of 
pubUcation,  addressed  to:  Kenneth 
Leutbecker,  Associate  Director, 
Immigration  and  Refugee  Afhin, 
Community  Relations  Service,  Suite 
330,  5550  Friendship  Boulevard,  Chevy 
Chase,  Maryland  20815. 

(Catalog  of  Federal  Domestic  Assistance 
Number:  16.201) 

Dated:  )uly  20, 1995. 
JeOuy  WeisB, 

Acting  Director,  Community  Relations 
Service. 
(PR  Doc.  9S-18380  Filed  7-25-95;  8:45  am) 

BILUNO  CODE  4410-01-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Renewal  of  Advisory  CommittM  on 
Preservation 

This  notice  is  pubUshed  in 
accordance  with  the  provisions  of 
section  9(a)(2)  of  the  Federal  Advisory 
Committee  Ad  (FACA)  (Pub.  L.  92-463, 
5  U.S.C,  App.)  and  advises  of  the 
renewal  of  the  National  Archives  and 
Records  Administration's  (NARA) 


JMI 
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Adviaoiy  Committee  on  Preservation.  In 
accordance  with  Office  of  Management 
and  Bud^  (OMB)  Circular  A-13S, 
OMB  has  approved  the  inclusion  of  the 
Advisory  Committee  on  Preservation  in 
NARA's  ceiling  of  discretionary 
advisory  committees.  The  Committee 
Management  Secretariat,  General 
Services  Administration,  has  also 
conoirred  with  the  renewal  of  the 
Advisory  Committee  on  Presovation  in 
correspondence  dated  Jime  29, 1995. 

"Hie  Archivist  of  the  United  States  has 
determined  that  the  renewal  of  the 
Advisory  Committee  is  in  the  public 
interest  due  to  the  expertise  and 
valiiable  advice  the  Committee  members 
provide  on  technical  preservation  issues 
affecting  Federal  records  of  all  types  of 
media.  NARA  uses  the  Committee's 
recommendations  in  NARA's 
implementation  of  strategies  for 
preserving  the  permanently  valuable 
records  of  the  Federal  Government. 

Dated:  July  14, 1995. 
John  W.  CarliB. 

ArchMst  of  the  United  States. 

[FR  Doc  95-18304  Filed  7-25-95;  8:45  ami 

iUMQ  coot  7S1S-01-M 


NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  THE  HUMANITIES 

National  Endovimtent  for  the  Arts; 
National  Council  on  the  Arte  12Sth 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  h««by 
given  that  a  meeting  of  the  National 
Council  on  the  Arts  will  be  held  oa 
August  4, 1995  from  8:30  a.m.  to  7:00 
p.m.  in  Room  M-09  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW.,  Washington.  D.C.  20506. 

This  meeting  will  be  open  to  the 
public.  Topics  for  discussion  will 
include  a  Legislative  Update,  updates 
from  the  deputy  chairmen  and  the 
chairman  of  the  President's  Committee 
on  the  Arts  and  the  Humanities,  a 
discussion  of  the  FY  97  Budget,  a 
discussion  on  Blind  Judging.  rep<»t8 
from  the  Coimcil  Millenium  and 
Coimdl  Design  Committees,  and 
guidelines  and/or  program  reviews  for 
the  Music,  Arts  in  Education,  and 
Theater  Programs. 

If,  in  the  coiirse  of  application 
discussion  review,  it  becomes  necessary 
for  the  Council  to  discuss  nca-public 
commercial  or  financial  information  of 
intrinsic  value,  the  Council  will  go  into 
closed  session  pursuant  to  subsectim 
(cM4)  of  the  Government  in  the 
Sunshine  Act,  5  U.S.C  552b. 


Additionally,  discussion  concerning 
purely  personal  infbnnation  about 
individuals,  submitted  with  grant 
q>pttcations,  such  as  personad 
biographical  and  salary  data  or  medical 
information,  may  be  conducted  by  the 
Council  in  closed  session  in  accordance 
with  subsection  (c)(6)  of  5  U.S.C  552b. 

Any  interested  persons  may  attend,  as 
observers.  Council  discussions  and 
reviews  which  are  open  to  the  public  If 
you  need  special  accommodations  due 
to  a  disability,  please  contact  the  Office 
of  Special  Constituencies,  National 
Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20506.  202/682/5532, 
TTY-TDD  202/682-5496,  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  the 
Office  of  Commuidcations,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506.  at  202/682/5570. 

Dated:  July  21. 1995. 
YTMUMKLSaliiiM, 

Dinctor,  Council  and  Panel  Operations. 
[FR  Doc  95-18344  Filed  7-25-95: 8:45  am] 
■LUNO  coot  7SI7-tt-M 


NUCLEAR  REQULATORY 

Proposed  Qenerte  Cofnniunicalion 
Qeneric  Letter  80-10,  Supplement  7, 
Valve  KflepoeltkNiIng  In  Preesurlied- 
Water  Reactors 

AQENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  opp<Htunity  f(»  public 

comment 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to  issue 
Generic  Letter  89-10,  Supplement  7  to 
notify  addressees  that  the  NRC  is 
removing  the  recommendation  that 
MOV  mispositioning  be  considered  by 
pressurized-water  reactor  licensees  in 
responding  to  GL  89-10,  as  was  done  for 
boiling-water  reactor  licensees  in 
Supplement  4.  The  NRC  is  seeking 
comment  from  interested  parties 
regarding  both  the  technical  and 
regulatory  aspects  of  the  proposed 
generic  letter  supplement  presented 
under  the  Supplementary  Information 
heading.  This  proposed  gmeric  letter 
supplement  and  supporting 
documentation  were  discuraed  in 
meeting  number  276  of  the  Committee 
to  Review  Goieric  Requirements  (CRQl) 
on  Jtily  11, 1995.  The  relevant 
informaticm  that  was  sent  to  the  CRGR 
to  support  their  review  of  the  proposed 
generic  letter  is  available  in  the  NRC 


Public  Document  Room  imder  accession 
number  9507170370.  The  NRC  will 
consider  comments  received  from 
interested  parties  in  the  final  evaluation 
of  the  proposed  generic  letter 
supplement.  The  NRC's  final  evaluation 
will  include  a  review  of  the  technical 
position  and,  when  appropriate,  an 
analysis  of  the  value/impact  on 
licensees.  Should  this  generic  letter 
supplement  be  issued  byihe  NRC.  it 
will  become  available  for  public 
inspection  in  the  NRC  Pu))lic  Document 
Room. 

DATES:  Comment  period  expires  August 
25. 1995.  Comments  submitted  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so.  but  assurance  of  consideration 
cannot  be  given  except  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  written  comments 
to  Chief,  Rides  Review  and  Directives 
Branch,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  IX  20555. 
Written  comments  may  also  be 
delivered  to  11545  Rockville  Pike. 
Rockville,  Maryland,  from  7:30  am  to 
4:15  pm,  Federal  workdays.  Copies  of 
written  comments  received  mey  be 
examined  at  the  NRC  Public  Document 
Room.  2120  L  Street.  NW.  (Lower 
Level),  Washington.  DC 
FOR  FURTHER  MFORMATION  CONTACT: 
David  C  Fischer.  (301)  415-2728. 

SUPPLEMENTARY  MFORMATION: 

NRC  Generic  Letter  80-10,  Sopplonent 
7:  Conaideration  of  Vahre 
Mi^MMitioning  in  Preasurizad-Water 
Reactors 

Addressees 

All  holders  of  operating  licenses 
(except  those  licenses  that  have  been 
amended  to  a  possession  only  status)  or 
construction  pennits  for  nuclear  power 
reactors. 

Purpose 

The  U.S.  Nuclear  R^ulatory 
Commission  (NRC)  is  issuing  this 
generic  letter  to  notify  addressees  about 
a  revised  NRC  position  regarding 
consideration  of  valve  mispositioning 
within  the  scope  of  Generic  Letter  (GL) 
89-10  for  pressurized-water  reactors 
(PWRs).  Althoiigh  this  generic  letter 
forwards  a  new  staff  position,  no 
specific  action  or  written  response  is 
required. 

Background 

In  GL  89-10  (June  28, 1989),  "Safisty- 
Related  Motor-Operated  Valve  Testing 
and  SurveiUanoe."  the  staff 
recommended,  among  other  things,  that 
any  motor-operated  valve  (MOV)  in  a 
safety-related  system  that  is  not  blocked 


from  inadvertent  operation  from  either 
the  control  ro(»i.  the  motor  omtrol 
center,  or  the  valve  itself  be  considered 
capable  of  being  mispositioned  (referred 
to  as  podtion-caangeeble  MOVs)  and  be 
included  in  licensee  MOV  programs. 
When  determining  the  mairiTniim 
differential  pressure  or  flow  for 
position-changeable  MOVs,  the 
licensees  were  asked  to  consider  "the 
fact  that  the  MOV  must  be  able  to 
recover  from  mispositioning  *  *  *" 
Supplement  1  to  GL  89-10  Wited  the 
prevention  of  inadvertent  MOV 
operation  Mrithin  die  context  of  the 
generic  letter  to  the  potential  for  MOV 
mintositioninB  from  the  control  room. 
The  Boiling  Water  Reactor  Owners 
Group  (BWROG)  submitted  a  backfit 
appeal  on  the  recommendations  for 
pcMltion-changeable  valves.  The  staff, 
with  the  assistance  of  Brookhaven 
National  Laboratory  (BNL).  reviewed 
and  evaluated  the  isniea  conoeming  the 
mispositioning  of  valves  from  the 
control  room  and  determined  that  the 
recommendations  in  GL  89-10  should 
be  changed  for  BWRs.  The  BNL  study, 
w^dch  lued  probabilistic  ri^ 
assessment  (PRA)  techniques,  and  the 
NRC  staff  evaluation  and  conclusions 
were  transmitted  in  a  letter  from  the 
NRC  to  the  BWROG  dated  February  12. 
1992.  The  conclusions  were 
communicated  to  industry  and  the 
public  at  large  via  Supplement  4  to  GL 
89-10.  also  dated  February  12. 1992. 
Supplement  4  indicated  that  the  NRC 
wotud.perform  a  similar  review  for 
PWRs  and  stated  that  GL  89-10  might 
be  revised,  if  warranted,  to  clarify  die 
NRC  position  regarding  consideration  of 
MOV  mispositioning  within  the  scope 
of  GL  80-10  for  PWRs. 

Description  of  Circumstances 

By  letter  dated  July  21. 1992.  the 
Westinghouse  Ownera  Group  (WOG) 
asked  die  NRC  staff  to  notify  PWR 
licensees  that  the  provisions  of  GL  89- 
10  for  valve  mispositioning  are  not 
applicable  to  PWRs.  based  on  arguments 
similar  to  thoee  made  by  the  B  WOG. 

Discussion 

Under  contract  to  the  NRC  staff,  BNL 
performed  a  study  similar  to  the  one 
performed  for  BWRs  of  the  safety 
significance  of  inadvertent  operation  of 
MOVs  in  safety-related  piping  systems 
of  three  PWRs.  Consistent  with 
Supplement  1  to  GL  89-10,  the  scope  of 
the  study  was  limited  to  MOVs  in 
safety-related  systems  that  could  be 
mispositioned  from  the  control  room. 
However,  because  the  available  PRA 
models  do  not  include  active 
mispositioning  of  MOVs  or  the  physical 
phenomena  that  could  inhibit 


repositioning.  BNL's  study  of  available 
plant  models  was  limited  in  its  ability 
to  address  this  issue.  Given  this  limited 
scope.  BNL  concluded  that  the  risk 
insights  from  the  mispositioning  of 
unlocked  MOVs  were  similar  for  both 
PWRs  and  BWRs.  Aldiough  PWRs  tend 
to  have  a  higher  core  damage  frequency 
(CDF)  than  BWRs.  vidiich  would  suggest 
that  the  net  increase  in  CDF  from 
mispositioning  of  MOVs  woidd  be 
higher  for  PWRs  dian  Cor  BWRs,  PWRs 
typically  have^  lower  conditional 
containment  failure  probability,  which 
would  tend  to  balance  the  overall  risk 
to  the  public. 

The  NRC  is  removing  the 
recommendation  that  MOV 
mispositioning  be  considered  by  PWR 
licensees  in  responding  to  GL  89-10.  a» 
was  done  for  BWR  licensees  in 
Supplement  4.  in  light  of  the  following: 

•  Corrective  actions  have  been  taken 
by  licensees  subsequmt  to  the  Devis- 
Besse  event  (i.e..  detailed  control  room 
design  reviews,  independent  valve, 
position  verification  programs,  and 
operator  training  improvements). 

•  Corrective  actions  are  being  applied 
to  many  of  the  most  important  valves 
under  the  other  provisions  of  GL  89-10. 

•  Other  operational  events  are  absent 
(other  than  Davis-Besse)  in  which 
mispositioning  MOVs  from  the  control 
room  actually  set  up  conditions  that 
prevented  repositioning. 

•  Hie  results  of  the  BNL  study  for 
PWRs. 

Implementation  of  this  relaxation  by 
licensees  is  voluntary. 

Staff  Position 

The  staff  no  longer  considere  the 
recommendations  for  inadvertent 
operation  of  MOVs  from  the  control 
room  to  be  within  the  scope  of  GL  89- 
10  for  PWRs.  However,  the  staff  believes 
that  consideration  of  valve 
mispositioning  benefits  safety. 

Modifying  the  provisions  in  GL  89-10 
for  valve  mispositioning  does  not  affect 
the  GL  89-10  recommendations  for 
licensees  to  review  safety  analyses, 
emergency  procedures,  and  other  plant 
documentation  to  determine  the  design- 
basis  ■  fluid  conditions  imder  which  all 
MOVs  in  safety-related  piping  systems 
may  be  called  upon  to  function.  This 
position  also  does  not  supersede  the 
NRC  generic  recommendations  or 
regulations  on  valve  mispositioning  that 
pertain  to  such  other  issues  as 
interfedhg-systems  loss-of-coolant 


acddsnts  (ISLOGAs)  or  fire  protection 
(10  CFR  Part  50,  Appendix  R). 

Backfit  Discussion 

This  letter  represents  a  relaxation  of 
recommendations  set  forth  in  GL  89-10 
and  prior  supplements.  Implementation 
of  this  relaxation  is  voltmtary  and  this 
generic  letter  supplement  requests 
neither  actions  nor  information  from 
licensees.  Therefore,  this  generic  letter 
supplement  is  not  considered  a  backfit 
and  the  staff  has  not  performed  a  backfit 
analysis. 

Datwi  at  RockviUe.  Maiyland.  this  19th4l«y 
of  July  1995. 

For  the  Nuclear  Regulatory  Commiseion. 
niaeK.! 


Director,  Division  of  Project  Support,  Office 

ofSudear  Reactor-RepilatitM. 

(FR  Doc  95-18320  Filed  7-25-95;  8:45  am) 


'  Design-buU  conditions  an  those  conditions 
during  both  normal  operation  and  abnormal  events 
that  are  within  the  design  basis  of  the  plant 


Privacy  Act  of  1074;  RevMona  to 
Syatsni  ol  Recofda 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Proposed  revision  of  an  existing 
system  of  records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended 
(Privacy  Act),  the  Nuclear  Regulatory 
Commission  (NRC)  is  issuing  public 
notice  of  our  intent  to  modify  the 
system  of  records  maintained  by  the 
c5ffice  of  the  Inspector  General  (OIG), 
NRC-18,  currently  tided  "Office  of  die 
Inspector  General  Index  File  and 
Associated  Records — NRC"  The 
proposed  modifications  will  rename  the 
system  "Office  of  the  Inspector  General 
(OIG)  Investigative  Records— NRC," 
permit  disclosures  to  consumer 
reporting  agencies,  and  add  two  other 
Privacy  Act  exemptions.  The  routine 
uses  for  the  system  are  being  revised 
and  other  technical  and  editorial 
revisions  to  the  system  notice  are  being 
made  to  make  it  more  accurate. 
EFFECTIVE  DATE:  The  revised  system  of 
records  will  become  effective  without 
further  notice  on  September  5, 1995, 
unless  comments  received  on  or  before 
that  date  cause  a  contrary  decision.  U, 
based  on  NRC's  review  of  comments 
received,  changes  are  made,  NRC  will 
publish  a  new  final  notice.  NRC  will  not 
withhold  records  imder  the  (j)(2)  or 
(k)(5)  exemptions  imtil  adoption  of  the 
final  nde  amending  10  CFR  9.95  to  add 
these  exemptions  to  this  system  of 
records. 

ADDRESSES:  Send  comments  to  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regidatory  Commission, 


JMI 


3S380 


Fadenl  Ragistsr  /  Vol.  60,  Na  143  /  Wednesday.  July  26.  1995  /  Notices 


Federal  Ragbter  A  Vol.  60.  No.  yi3  /  Wednesday.  July  26,  IWS  Y  Notices 


3Mtl 


Wtshiogton,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch.  Hand 
deliver  comments  to  11555  Rockville 
Pilce.  Rockville.  Maryland,  between  7:45 
am  and  4:15  pm  Federal  Mroii^days. 
Copies  of  ccnunoits  may  be  examined 
at  the  NRC  Public  Document  Room  at 
2120  L  Street,  NW.,  Lower  Level. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Jona 
L.  Souder,  Freedom  of  Information/ 
Local  Public  Document  Room  Branch, 
Division  of  Freedom  of  Informatian  and 
Publications  Services,  OfBce  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  telephone:  301-415-7170. 
SUPPLEMENTARY  INFORMATION:  NRC  is 
republishing  Systran  of  Records  NRC- 
18.  currently  titled  "OfBce  of  the 
Inspector  General  Index  File  and 
Associated  Records — NRC."  to  rename 
the  system;  revise  all  cxirrent  routine 
uses  to  more  clearly  describe  the 
disclosures  for  OIG's  investigative 
system  of  records;  add  new  routine  use 
g.  permitting  disclosures  to  other 
agencies,  including  the  Department  of 
Justice,  to  obtain  advice  on  OIG  matters; 
add  new  routine  use  h.  permitting 
disclosures  to  the  Naticmal  Archives  and 
Records  Administration  and  the  General 
Services  Administration  for  records 
management  inspections;  authorize 
disclosures  to  consimier  reporting 
agencies  under  5  U.S.C.  552a(b](12);  add 
the  (i)(2]  and  (k)(5]  exemptions;  and 
update  other  information  in  the 
previoxisly  published  notice  of  this 
system  of  records. 

NRC  is  renaming  NRC-18  "Office  of 
the  Inspector  General  (OIG) 
Investigative  Records— NRC"  to  cover 
only  investigative  records  of  the  OIG. 
Audit  records  that  were  previously 
included  in  this  system  have  been 
deleted  from  NRC-18  because  they  are 
not  retrieved  by  personal  identifier. 

Other  information  in  the  system  is 
being  updated  to  reflect  changes  in  the 
way  information  is  retrieved  and 
safeguarded,  and  to  more  accurately 
describe  the  categories  of  individuals 
covered  and  the  categories  of  records 
being  maintained. 

The  NRC  is  exempting  NRC-18  from 
certain  provisions  of  the  Privacy  Act 
under  5  U.S.C.  552a(j)(2)  to  the  extent 
that  the  system  contains  investigatory 
material  pertaining  to  the  enforcement 
of  criminal  laws  or  compiled  for 
criminal  law  enforcement  piuposes.  The 
CHG  is  an  agency  component  that 
performs  as  one  of  its  principal 
functions  activities  pertaining  to  the 
enforcement  of  criminal  laws. 

NRC-18  is  also  being  exempted  from 
certain  provisions  of  the  Privacy  Act 


under  5  U.S.C.  5S2a(kM5)  to  the  extant 
that  the  system  contains  investigatory 
material  compiled  solely  for  the  purpose 
of  detnmining  suitability.  elis^bUity.  or 
qualifications  for  Federal  civilian 
omployment.  Federal  contracts,  or 
access  to  classified  information. 

In  a  separate  notice  published  in  the 
proposed  rule  sectioD  of  today's  issue  of 
the  Federal  Register,  the  NRC  is  giving 
public  notice  of  a  proposed  rule  to 
amend  10  CFR  9.95  to  exempt  this 
system  of  records  from  certain 
provisions  of  5  U.S.C.  552a  undw 
subsections  (j)(2)  and  (k)(5). 

A  report  on  the  propomd  revisicms  to 
this  system  of  records,  required  by  5 
U.S.C  552a(r),  as  implemented  by 
Office  of  Management  and  Budget 
(0MB)  Circular  Na  A-130.  has  been 
sent  to  the  Chairman.  Committee  on 
Government  Reform  and  Oversight.  U.S. 
Hovise  of  Representatives;  the  Chairman, 
Committee  on  Governmental  Afiiairs, 
U.S.  Senate;  and  OMB. 

AcccHxUngly,  the  NRC  proposes  to 
amend  NRC-18  as  follows: 

NRC-18 
SVSTBINAIC: 

Office  of  the  Inspector  General  (OIG) 
Investigative  Records — NRC 

SYSTBI  LOCATWN: 

Office  of  the  Inspects  General.  NRC. 
11545  Rockville  Pike,  Rockville. 
Maryland. 

CATEOones  of  mdmduals  covbieo  by  the 

SVSTBfE 

Individuals  and  entities  referred  to  in 
complaints  or  actual  investigative  cases, 
reports,  accompanying  documents,  and 
correspondence  prepared  by,  compiled 
by,  or  referred  to  the  OIG. 

CATEQOMES  OF  RECOROS  M  TW  SYSTm 

The  system  comprises  four  parts:  (1) 
An  automated  Text  Management  System 
containing  reports  of  investigations  and 
inspections  closed  since  1989  and  brief 
descriptions  of  investigative  cases  open 
and  pending  in  the  OIG  since  1989  that 
have  not  yet  resulted,  but  will  result.  In 
investigative  or  inspection  reports;  (2) 
paper  files  of  all  OIG  and  predecessor 
Office  of  Inspector  and  Auditor  (OIA) 
reports,  correspondence,  cases,  matters, 
memoranda,  materials,  legal  papers, 
evidence,  exhibits,  data,  and  work 
p&pers  pertaining  to  all  closed  and 
pending  Investigations  and  inspections; 
(3)  paper  index  card  files  of  OIG  and 
OIA  cases  closed  bom  1970  through 
1989;  and  (4)  an  automated  Allegations 
Tracking  System  that  includes 
allegations  referred  to  the  OIG  since 
1985,  whether  or  not  the  allegation 
progressed  to  an  investigation  or 


inspection,  and  dates  that  the 
investigation  or  inspectian,  if  any,  was 
openaaand  closed. 

MnNOMTY  FOR  MMNnsiANCC  OF  Ttc  svarafe 

Inspector  General  Act  of  1978,  as 
amended,  5  U.S.C.  App.  3;  42  U.S.C 
2035(c),  2201(c).  and  5841(f)  (1988). 

ROUTME  USn  OF  RKOROS  MABir AMEO  SI  THE 
SVSnim  BICU«NQ  CATMONMS  OF  UaOW  AND 

THE  puRPoaw  OF  SUCH  usa: 

In  addition  to  the  disclosures 
pennitted  under  subsection  (b)  of  the 
Privacy  Act,  OIG  may  disclose 
information  contained  in  a  record  in 
this  system  of  records  without  the 
consent  of  the  subject  individual  if  the 
disclostue  is  compatible  with  the 
purpose  for  which  the  record  was 
collected  under  the  following  routine 
uses: 

a.  To  any  Federal.  State,  local,  tribal, 
or  foreign  agency,  or  other  public 
authority  responsible  for  enfordi^, 
investigating,  or  prosecuting  violations 
of  administrative,  civil,  or  criminal  law 
or  regulation  if  that  information  is 
relevant  to  any  enfncement.  regulatory, 
investigative,  or  prosecutive 
responsibility  of  the  receiving  entity 
when  records  from  this  system  of 
records,  either  by  themselves  or  in 
combination  wiUi  any  other 
information.  Indicate  a  violation  or 
potential  violation  of  law,  whether 
administrative,  civil,  criminal,  or 
regulatory  in  nature. 

D.  To  public  or  private  sources  to  the 
extent  necessary  to  obtain  information 
from  those  sources  relevant  to  an  OIG 
Investigation,  audit,  inspection,  or  other 
inquiry. 

c.  To  a  Federal,  State,  local,  tribal,  or 
foreign  agency,  or  a  public  authority  or 
professional  organization  if  necessary  to 
obtain  information  relevant  to  a 
decision  by  NRC  or  the  requesting 
organization  concerning  the  retention  of 
an  employee,  the  retention  of  a  security 
clearance,  the  letting  of  a  contract,  or 
the  issuance  or  retention  of  a  license, 
grant,  or  other  benefit,  or  other 
personnel  action  related  to  the  reoHtl 
subject. 

d.  To  a  court,  adjudicative  body 
before  which  NRC  Is  authorized  to 
appear.  Federal  agency,  individual  or 
entity  designated  by  NRC  or  otherwise 
empowered  to  resolve  disputes,  coimsel 
or  other  represCTitative,  or  witness  or 
potential  witness  when  it  is  relevant 
and  necessary  to  the  litigation  if  any  of 
the  parties  listed  below  is  involved  in 
the  litigation  or  has  an  interest  in  the 
litigation: 

1.  NRC,  or  any  component  of  NRC; 

2.  Any  employee  of^NRC  where  the 
NRC  or  the  Department  of  Justice  has 
agreed  to  represent  the  employee;  or 


3.  The  United  States,  where  NRC 
determines  that  the  litigation  is  likely  to 
affect  the  NRC  or  any  of  its  components. 

e.  To  a  private  firm  or  other  entity 
with  which  OIG  or  NRC  contemplates  it 
will  contract  or  with  which  it  has 
contracted  for  the  purpose  of  performing 
any  functions  or  analyses  that  facilitate 
or  are  relevant  to  an  investigation,  audit. 
inspection,  inquiry,  or  other  activity 
related  to  this  system  of  records.  The 
contractor,  private  firm,  or  entity 
needing  access  to  the  records  to  perform 
the  activity  shall  be  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  information.  A  contractor, 
private  firm,  or  entity  operating  a 
system  of  records  under  5  U.S.C. 
552a(m)  shall  be  required  to  comply 
with  the  Privacy  Act. 

f.  To  another  agency  to  the  extent 
necessary  for  obtaining  its  advice  on  any 
matter  relevant  to  an  OIG  investigation, 
audit,  inspection,  or  other  inquiry 
related  tc  the  responsibilities  of  the  OIG. 

g.  To  e  member  of  Congress  or  to  a 
congressional  staff  member  in  response 
to  hk  or  her  inqiury  made  at  the  written 
request  of  the  subject  individual. 

h.  To  the  National  Archives  and 
Records  Administration  or  to  the 
General  Services  Administration  for 
records  management  inspections 
conducted  under  44  U.S.C  2904  and 
2906. 


TO 


Disclosure  Pursuant  to  5  U.S.C. 
552a(bJ(12): 

Disclosure  of  information  to  a 
consinner  reporting  agency  is  not 
considered  a  routine  use  of  records. 
Dlsclosiues  may  be  made  from  this 
system  to  "consxuner  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C  1681a(f))  or  the 
Federal  Claims  Collection  Act  of  1966, 
as  amraided  (31  U.S.C  3701(a)(3)). 

FOUCrn  AND  PHACTKES  FOR  STOMNO, 
RETRSVMO,  ACCEESStQ,  RETASSNO,  AND 
OKPOSMG  OF  RECORDS  S(  THE  SYSTEM: 

STORAei: 

Information  contained  in  this  system 
is  stored  maniially  on  index  cards,  in 
files,  and  in  various  ADP  storage  media. 

retrkvamuty: 

Information  is  retrieved  from  the  Text 
Management  System  alphabetically  by 
the  name  of  an  individual,  by  case 
number,  or  by  subject  matter. 
Information  in  the  paper  files  backing 
up  the  Text  Management  System  and 
older  cases  closed  by  1989  is  retrieved 
by  subject  matter  and/or  case  nimiber, 
not  by  individual  identifier.  Information 


is  retrieved  from  index  card  files  fat 
cases  closed  before  1989  by  the  name  or 
numerical  identifier  of  the  individual  or 
entity  imder  investigation  or  by  subject 
matter.  Information  in  the  Allegations 
Tracking  System  is  retrieved  by 
allegation  number,  case  number,  or 
name. 

BAFIQUARDS- 

The  automated  Text  Management 
System  is  accessible  only  on  one 
terminal  in  the  OIG,  Is  password 
protected,  and  is  accessible  only  to  OIG 
investigative  personnel  Paper  files 
backing  up  the  Text  Management 
System  and  older  case  reports  and  work 
papers  are  maintained  in  approved 
security  containers  and  locked  filing 
cabinets  in  a  locked  room;  associated 
indices,  records,  diskettes,  tapes,  etc., 
are  stored  in  locked  metal  filing 
cabinets,  safas,  storage  rooms,  or  nimiliir 
secure  facilities.  Index  card  files  for 
older  cases  (1970-1989)  are  under 
visual  control  during  working  hours  and 
are  available  only  to  authorized 
investigative  personnel  who  have  a  need 
to  know  and  whose  duties  require 
access  to  the  Information.  The 
Allegations  Tracking  System  is  double- 
password-protected  and  is  available  to  a 
limited  number  of  OIG  investigative 
employees  on  only  one  terminal  in  a 
locked  room. 

RETENTION  AND  DISPOSAL: 

a.  Investigative  Case  Files. 

1.  Files  containing  information  or 
allegations  that  are  of  an  Investigative 
nature  but  do  not  relate  to  a  specific 
investigation — Destroy  when  5  years 
old. 

2.  All  other  investigative  files,  except 
those  that  are  unusually  significant — 
Place  in  inactive  file  when  case  is 
closed.  Cut  off  inactive  file  at  end  of 
fiscal  year.  Destroy  10  years  after  a 
cutoff. 

3.  Significant  cases  (those  that  result 
in  national  media  attention, 
congressional  investigation,  or 
substantive  changes  in  agency  poUcy  or 
procedures) — ^To  be  determined  by  the 
National  Archives  and  Records 
Administration  cm  a  case-by-case  basis. 

b.  Index/Indices.  Destroy  or  delete 
with  the  related  records  or  sooner  if  no 
longer  needed. 

c.  Text  Management  System.  Delete 
after  10  jrears  or  when  no  longer  needed, 
whichever  is  later. 

d.  Allegation  Tracking  System. 
Destroy  when  no  longer  needed. 

SYSTEM  MANAOER(S)  AND  ADDRESS.^ 

Inspector  General,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001. 


NOmCATKM 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Director.  Division  of 
Freedom  of  Informatian  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

RECORDS  ACCnS  FROCEDUNM: 

Same  as  "Notification  procedure." 
Informatian  classified  pursuant  to 
Executive  Order  12356  will  not  be 
disclosed.  Information  received  in 
confidence  will  be  maintained  pursuant 
to  the  Commission's  Policy  Statement 
on  Confidentlahty;  Management 
Directive  8.8,  "Management  of 
Allegations"  (formerly  NRC  Manual 
Chapter  0517);  and  other  procedures 
concerning  confidentiality  as 
determine  by  the  Inspector  Genera! 
and  will  not  be  disclosed  to  the  extent 
that  disclosure  would  reveal  a 
confidential  source. 

CONT  ES  TWO  RECORD  PROCBHIRES! 

Same  as  "Notification  procedure." 


The  information  In  this  system  of 
records  is  obtained  from  sources 
Including,  but  not  limited  to.  the 
individual  record  subject;  NRC  officials 
and  employees;  employees  of  Federal, 
State,  local,  and  foreign  agencies;  and 
other  persons. 

SYSTBtt  EXEMPTED  FROM  CBtTAM  PROVISIONS 
OF  THE  ACT: 

Pursuant  to  5  U.S.C.  552a(j)(2),  the 
Commission  has  exempted  this  system 
of  records  from  subsections  (c)(3)  and 
(4),  (d)(lH4).  (e)(lH3).  (5).  and  (8).  and 
(g)  of  the  Act.  This  exemption  applies  to 
information  in  the  system  that  relates  to 
criminal  law  enforcement  and  meets  the 
criteria  of  the  (j)(2)  exemption.  Pursuant 
to  5  U.S.C.  552a(k)(l),  (k)(2),  (kK5),  and 
(k)(6),  the  Commission  has  exempted 
portions  of  this  system  of  records  from 
5  U.S.C  552a(c)(3),  (d),  (e)(1),  (e)(4)(G), 
(H).  and  (I),  and  (f).  The  exemption  rule 
Is  contained  in  10  CFR  9.95  of  the  NRC 
regulations. 

Dated  at  Rockville,  MD,  this  18th  day  of 
July,  1995. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 
Executive  Director  for  Operations. 
[FR  Doc  95-18321  Filed  7-2&-«5;  8:45  am] 
■LUNQ  CODE  78W-ei-P 
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IFIeNo.Sl-«a4 

AppHcatfon  and  Opportunity  for 
Hearing:  Charfea  E.  Smith  Reaidential 
Realty.  Inc. 

July  20, 1995. 

Notice  is  Hereby  Given  that  Charles  E. 
Smith  Residential  Realty,  Inc. 
("Applicant")  has  filed  an  application 
puisuant  to  Section  12(h)  of  the 
Secimties  Exchange  Commission  Act  of 
1934,  as  amended  (the  "Exchange  Act") 
for  an  order  exempting  applicant  from 
the  provisions  of  Section  16  of  the 
Exchange  Act  with  respect  to  its 
ownership  of  and  transactions  in  units 
of  limited  partnership  interest  of 
Charles  E.  Smith  Residential  Realty  L.  P. 

For  a  detailed  statement  of  the 
infionnation  presented,  all  persons  are 
referred  to  said  application  which  is  on 
file  at  the  oCBces  of  the  Commission  in 
the  Public  Reference  Room,  450  Fifth 
Street.  N.W.,  Washington,  D.C  20549. 

Notice  is  Further  Given  that  ai^ 
interested  person  not  later  than  August 
9, 1995  may  submit  to  the  Commission 
in  writing  its  views  or  any  substantial 
facts  beahng  on  the  application  or  the 
desirability  of  a  hearing  thereon.  Any 
such  commimication  or  request  should 
be  addressed  to:  Secretary,  Securities 
and  Exchange  Conunission.  450  Fifth 
Street,  N.W..  Washington,  D.C.  20549, 
and  should  state  briefly  the  nature  of  the 
interest  of  the  person  submitting  such 
inframation  or  requesting  the  hearing, 
the  reason  for  such  a  request,  and  the 
issues  of  fact  and  law  raised  by  the 
application  which  it  desires  to 
controvert 

Persons  who  request  a  hearing  or 
advice  as  to  whether  a  hearing  is 
ordered  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered)  and 
any  postponement  thereof.  At  any  time 
after  said  date,  an  order  granting 
application  may  be  issued  upon  request 
or  upon  the  Commission's  own  motion. 

For  the  Commission,  by  the  Division  of 
Coiparation  Finance,  puisuant  to  delegated 
authority. 

Margaret  H.  McFaiiand. 
Depu  ty  Secretary. 

[FR  Doc  95-18286  Filed  7-25-95;  8:45  am] 
■UMQ  COM  WIO-ai-M 


pnveelmant  Compeny  Act  RaL  Na  21219; 
812-M3q 

Pioneer  WInlhrop  Real  Estate 
Invaatmant  Fund,  at  aL;  NotIca  of 
Application 

July  19. 1905. 

AQENCY:  Securities  and  Qcchange 

Commissi(ni  ("SEC"). 

ACTKM:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  Pioneer  Winthrop  Real 
Estate  Investment  Fimd  ("Pioneer 
Winthrop  Fund");  Pioneer  Variable 
ContracU  Trust  ("Variable  Trust")  on 
behalf  of  its  Real  Estate  Ckowth  Portfolio 
series  (together  with  Pioneer  Winthrop 
Fund,  the  "Funds");  and  Pioneering 
Management  Corporation  ("PMC"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
imder  section  6(c)  for  an  exemption 
from  section  15(a). 

SUMMARY  OF  APPUCATION:  Apollo  Real 
Estate  Advisors,  LJ>.  ("Apollo")  has 
agreed  to  acquire  W.L.  Realty,  L.P. 
("Realty  LP"),  including  the  investment 
advisory  business  of  its  indirect 
subsidiary  Winthrop  Advisors  Limited 
Partnership  ("WALP"),  from  The 
Nomura  Securities  Co.  ("Nomura")  and 
certain  principals  of  Realty  L.P.  The 
reorganization  will  result  in  the 
assignment,  and  thus  the  termination,  of 
existing  investment  advisory  contracts 
of  the  applicant  investment  companies. 
Applicants  seek  an  order  to  permit  the 
implementation,  without  shareholder 
approval,  of  interim  investment 
advisory  contracts  dvuing  a  period  of  up 
to  120  days  following  July  3, 1995.  The 
order  also  wUl  permit  the  applicant 
investment  adviser  to  receive  from  the 
applicant  investment  companies  fees 
earned  under  the  interim  investment 
advisory  contracts  following  approval 
by  the  investmoit  companies' 
shareholders. 

FUNQ  DATES:  The  application  was  filed 
on  June  20, 1995  and  amended  on  July 
19, 1995. 

HEARMO  OR  NOTIFICATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  14, 1995,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natiire 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 


Persons  vdio  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth  St. 
NW.,  Washington,  DC  20549. 
Applicants.  60  State  St,  Bostcm.  MA 
02109. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marianne  H.  Khawly,  Staff  Attorney,  at 
(202)  942-0562.  or  C  David  Messman. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  MFORMATKM:  The 
following  is  a  simunary  of  the 
application.  Tlie  ctunplete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

^pUcants'  Repreemtatioiis 

1.  The  Fimds,  each  a  Delaware 
business  trust,  are  registered  open-end 
management  investment  companies. 
Pioneer  Winthrop  Fimd  continuously 
offers  its  shares  for  sale  to  the  general 
investing  public.  Real  Estate  Growth 
Portfolio  continually  offers  its  shares  for 
sale  primarily  to  insurance  company 
segregated  accounts  that  fund  variable 
annuity  and  life  insurance  contracts. 

2.  The  Fimds  each  have  entered  into 
an  investment  advisory  agreement  with 
Pioneer  Winthrop  Associates  ('TWA"), 
a  general  partnership  and  registered 
investment  adviser  tmder  the 
Investment  Advisers  Act  of  1940  (the 
"Advisers  Act"),  under  which  PWA 
provides  advisory  and  management 
services  to  the  Funds  (the  "Advisory 
Agreements").  Also,  the  Funds  each 
have  entered  into  subadvisory 
agreements  with  PMC  and  WALP,  (the 
"Subadvisory  Agreements,"  and 
together  with  the  Advisory  Agreements, 
the  "Prior  Agreements"),  each  a 
registered  investment  adviser  ujider  the 
Advisers  Act. 

3.  PMC  currently  serves  as  investment 
adviser  to  each  of  the  mutual  fimds, 
other  than  the  Fimds,  in  the  Pioneer 
complex  of  mutual  funds.  PMC  is  a 
wholly-owned  subsidiary  of  The 
Pioneer  Group,  Inc.  ("PGI").  WALP  is  a 
wholly-owned  subsidiary  of  Winthrop 
Financial  Associates  ("WFA").  PGI  and 
WFA  each  own  50%  of  the  partnership 
interests  of  PWA. 

4.  WFA's  indirect  parent  company. 
Realty  LP.  is  a  majority  owned 
subsidiary  of  Nomura,  an  international 
brokerage  and  financial  services  firm. 
The  remaining  minority  interests  in 
Realty  LP  are  owned  by  Arthur  J. 
Halleran  and  Stephen  G.  Kasnet, 
(collectively,  the  "Management 
Investors"),  principals  of  WFA.  The 
Management  Investors  serve  as  trustees 


and  officers  of  Pioneer  Winthrop  Fund, 
and  officers  of  Variable  Trust. 

5.  On  May  11, 1995,  Apollo  and 
Nomura  announced  that  they  had 
entered  into  negotiations  pursuant  to 
which  Apollo  int«ided  to  acquire  from 
Nomura  its  controlling  intoest,  and 
from  the  Management  Investors  their 
remaining  minority  interest,  in  Realty 
LP  (the  "Reorganization").  On  July  17. 
1995,  the  Reorganization  was 
consummated.  PMC  agreed  to  provide 
the  investment  advisory  services  now 
provided  to  the  Fundsl>y  PWA  and 
WALP. 

6.  PMC  has  entered  into  an 
employment  agreement  with  the  key 
employee  of  WALP,  pursuant  to  which 
such  employee  has  agreed  to  provide  to 
PMC  real  estate  securities  ad^ce 
equivalent  to  that  which  he  currently 
provides  to  the  Funds  through  WALP. 
In  addition,  PMC  is  in  the  process  of 
entering  into  a  consulting  agreement 
with  Winthrop  Commercial  Partnership 
("WCP"),  a  subsidiary  of  WFA,  under 
which  WCP  will  continue  to  provide 
information  regarding  real  estate 
properties  and  markets  that  it  currently 
provides  to  the  Funds  through  WALP. 
WCP  will  provide  this  information  to 
PMC  tmder  the  consulting  agreement  at 
cost,  i«^ch  will  be  IxHne  by  PMC. 

7.  Immediately  upon  being  notified  of 
the  agreements  in  principal,  the 
respective  Boards  of  Trustees  of  the 
Funds  (the  "Boards")  held  special 
meetings  on  Jtme  6, 1995  to  discuss  the 
Reorganization.  During  those  meetings, 
the  Boards,  including  a  majority  of  the 
Board  members  w^o  are  not  "interested 
persons,"  as  that  term  is  defined  in  the 
Act  (the  "Independent  Trustees"),  of  the 
respective  Funds,  with  the  advice  and 
assistance  of  counsel  to  the  Independent 
Trustees,  made  a  full  evaluation  of  the 
interim  investment  advisory  agreements 
between  the  Fimds  and  PMC  (the 
"Interim  Agreements").  In  accordance 
with  section  15(c)  of  the  Act.  the  Boards 
voted  to  approve  the  Interim 
Agreements.  The  Boards  concluded  that 
payment  of  the  advisory  and 
subadvisory  fees  during  the  Interim 
Period  would  be  appropriate  and  feir 
because  there  will  be  no  diminution  in 
the  scope  and  quality  of  services 
provided  to  the  Funds,  the  fees  to  be 
paid  are  unchanged  from  the  fees  paid 
under  the  Prior  Agreements,the  fees 
would  be  maintained  in  an  interest- 
bearing  escrow  account  until  payment  is 
approved  or  disapproved  by 
shareholders,  and  the  nonpayment  of 
fees  would  be  inequitable  to  PMC  in 
view  of  the  substantial  services  to  be 
provided  by  PMC  to  the  Funds,  and  the 
expenses  incurred  by  PMC.  The  Boards 
of  each  Fund  also  voted  to  recommend 


that  shareholders  of  eadi  Fund  approve 
the  Interim  Agreements,  as  well  as  the 
new  advisory  agreements  with  PMC 

8.  Applicants  seek  an  exemption  from 
section  15(a)  of  the  Act  to  pennit  the 
implementation,  virithout  shareholder 
approval,  of  the  Interim  Agreements.  On 
June  20, 1995,  the  date  of  the  filing  of 
the  original  application,  applicant 
anticipated  that  the  Reoi^ganization 
would  be  consummated  on  July  3, 1995.* 
Accordingly,  the  exemption  would 
cover  the  period  commencing  on  July  3, 
1995  and  continuing  through  the  date 
the  Interim  Agreements  are  approved  or 
disapproved  by  shareholders  of  the 
respective  Funds,  which  period  shall  be 
no  longer  than  120  days  (the  "Interim 
Period"). 

^pUcants*  Legal  Condnsiaw 

1.  Section  15(a)  prohibits  an 
investment  adviser  from  providing 
investment  advisory  services  to  an 
investment  company  except  under  a 
written  contract  that  has  been  approved 
by  a  majority  of  the  voting  securities  of 
such  investment  company.  Section  15(a) 
further  requires  that  such  written 
contract  provide  for  its  automatic 
termination  in  the  event  of  an 
assignment  Section  2(a)(4)  defines 
"assignment"  to  include  any  direct  or 
indirect  transfer  of  a  contract  by  the 
assignor  or  of  a  controlling  block  of  the 
assignor's  outstanding  voting  securities 
by  a  security  holder  of  the  assignor. 

2.  Section  2(a)(9)  defines  "control"  as 
the  power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  company.  Beneficial 
ownership  of  more  than  25%  of  the 
voting  securities  of  a  company  is 
presumed  under  section  2(a)(9)  to 
constitute  control. 

3.  Upon  consiunmation  of  the 
Reorganization,  Apollo  will  acquire  all 
of  Realty  LP's  outstanding  voting 
securities  and  thus  an  indirect, 
controlling  interest  in  each  of  WFA  and 
WALP,  Including  WFA's  50%  general 
partnership  interest  in  PWA.  lltus,  the 
Reorganization  will  result  in  an 
"assignment,"  within  the  meaning  of 
section  2(a)(4),  of  the  Advisory 
Agreements  and  WALP  Subadvisory 
Agreements.  Therefore,  each  such 
agreement  will  terminate  by  its  terms.  ^ 

4.  Rule  15a— 4  provides,  among  other 
things,  that  if  an  advisory  contract  is 
terminated  by  assignment,  the 
investment  adviser  may  continue  to  act 
as  such  for  120  days  at  the  previous 
compensation  rate  if  a  new  contract  is 
approved  by  the  board  of  directors  of 


'  The  PMC  Subadvisory  AgroemenU  terminate  by 
their  tenna  upon  the  tennination  of  the  Advisory 
Agreementf. 


the  investment  company,  and  if  the 
investment  adviser  or  a  controlling 
person  of  the  investment  adviser  does 
not  directly  or  indirectly  receive  money 
or  other  benefit  in  connection  with  the 
assignment.  Because  Nomura  and  the 
Management  Investors  will  receive  a 
benefit  in  connection  with  the 
assignment  of  the  contracts,  applicants 
may  not  rely  on  rule  15a-4. 

5.  Applicants  assert  that  because  the 
Funds  did  not  have  sufficient  advance 
notice  of  the  Reorganization,  it  was  not 
possible  for  the  Funds  to  obtain 
shareholder  approval  of  the  new 
advisory  agreements  in  accordance  with 
section  15(a)  prior  to  the  closing  of  the 
Reorganization.  Applicants  believe  that 
the  requested  relief  will  enable  the 
Funds  to  receive  the  same  scope  and 
quality  of  advisory  services  after  the 
Reorganization  as  they  received  prior  to 
the  Reoi^anization,  and  that  the 
engagement  of  PMC  as  the  Funds'  sole 
investment  adviser  is  in  the  best 
interests  of  the  Funds  and  their 
shareholders. 

6.  Applicants  believe  that  the 
requested  relief  will  allow  the  Funds  to 
continue  to  ofwrate  on  an  orderly  basis 
until  the  shareholders  have  the 
opportunity  to  consider  new  investment 
advisory  agreements.  The  120  day 
Interim  Period  will  facilitate  the  orderly 
and  reasonable  consideration  of  the  new 
agreements. 

7.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person, 
security,  or  transaction  from  any 
provision  of  the  Act,  if  and  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  Uie  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act  Applicants  believe  that  the 
requested  relief  meets  this  standard. 

Applicants'  Conditions 

Applicants  agree  as  conditions  to  the 
requested  exemptive  relief  that: 

1.  The  Interim  Agreements  will  have 
the  same  terms  and  conditions  as  the 
Advisory  Agreements,  except  in  each 
case  for  the  names  and  identities  of  the 
parties,  the  dates  of  execution  and 
termination,  and  the  inclusion  of  escrow 
arrangements. 

2.  Fees  earned  by  PMC  during  the 
Interim  Period  in  accordance  with  the 
Interim  Agreements  will  be  maintained 
in  an  interest-bearing  escrow  account, 
and  amoimts  in  such  account  (including 
interests  earned  on  such  paid  fees)  will 
be  paid  to  PMC  only  upon  approval  of 
the  Funds'  respective  shareholders  or, 
in  the  absence  of  such  approval,  to  the 
respective  Funds. 
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3.  The  Funds  will  hold  meetings  of 
shareholders  to  vote  on -approval  of  the 
Interim  Agreements  and  new 
investment  advisory  agreements,  on  or 
before  the  120th  day  following  July  3, 
1995. 

4.  PMC  will  bear  the  cost  of  preparing 
and  filing  this  application  and  the  costs 
relating  to  the  solicitation  of  the 
approvals  of  the  Funds'  shareholders  of 
the  Interim  Agreements  necessitated  by 
the  Reorganization 

5.  PMC  will  take  all  appn^riate 
actions  to  ensure  that  the  scope  and 
quality  of  advisory  and  other  services 
provided  to  the  Funds  imder  the  Interim 
Agreements  will  be  at  least  equivalent, 
in  the  judgment  of  the  respective 
Boards,  including  a  majority  of  the 
Independent  Directors,  to  the  scope  and 
quahty  of  sovices  previously  provided, 
hi  the  event  of  any  material  change  in 
persoimel  providing  services  under  the 
Interim  A^«ements,  PMC  will  apprise 
and  consiUt  the  Boards  of  the  affected 
Funds  to  assure  that  such  Boards, 
including  a  majority  of  the  Independent 
Directors,  are  satisfied  that  the  services 
provided  by  PMC  will  not  be 
diminished  in  scope  or  quality. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Mflfgaret  H.  McFarUnd, 
Deputy  Secntaiy. 

[PR  Doc  9S-18287  Filed  7-25-95;  S:45  am) 
■HJJNQ  COM  «M-ei-M 


IRatoaae  Na  34-3SM0;  Fie  Na  8R-MA8D- 
96-2S] 

Self-Regulatory  Organizations;  Order 
Approving  Pn^weed  Rule  Change  tiy 
National  Association  of  Securttlee 
Deeters,  Inc.  Relating  to  Mediation  of 
Diaputos 

July  19. 1995. 

On  June  6, 1995,^  the  National 
Association  of  Seciuities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change  piusuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")^,  and 
Rule  19b-4  thereimder.'  The  proposed 
rule  change  amends  the  Code  of 


>  The  NASD  amended  the  proposed  rule  change 
subsequent  to  its  original  filing  on  May  19.  1995. 
Amendment  No.  1  wras  a  minor  technical 
amendment,  the  text  of  which  may  be  examined  in 
the  Commission's  Public  Reference  Room.  See 
Letter  from  Suzanne  E.  Rothwell,  Associate  General 
Counsel,  NASD,  to  Mark  P.  Barracca,  Branch  Chief, 
Over-the-Counter  Regulation,  Division  of  Market 
Regulation.  SEC  (June  2, 1995). 

M5  U.S.C  78s(b)(l). 

M7CFR240.19b-l. 


Arbitration  Prooedxue  ("Code"}*  by 
adding  a  new  Pari  IV  to  set  fordi  rules 
to  govern  the  administration  of 
mediation  proceedings  ("Mediation 
Rules")  and  by  amending  Sections  37, 
43  and  44  of  the  Code^  to  add  be  and 
other  provisions  relating  to  the 
administratian  of  mediation 
prooeedinm. 

Notice  of  the  proposed  rule  diange, 
together  with  the  substance  of  the 
proposal,  was  provided  by  issuance  of  a 
Commission  release  (Securities 
Exchange  Act  Release  No.  35830.  June  9. 
1995)  and  by  publication  in  the  Federal 
Register  (60  FR  31522.  June  15. 1995). 
No  comment  letters  were  received.  Tliis 
order  approves  the  proposed  rule 
change. 

More  than  5,500  arbitration  cases 
were  filed  with  the  NASD  in  calendar 
year  1994,  which  represents  82  percent 
of  all  securities  arbitrations  filed  in  all 
arbitration  for  a  combined  (including 
the  American  Arbitration  Association) 
and  86  percent  of  all  arbitrations  filed 
with  self-regulatory  organizations.  The 
volume  of  arbitration  cases  has  been 
growing  dramatically  since  the  U.S. 
Supreme  Court  recognised  the 
enforceability  of  predispute  arbitration 
agreements  with  respect  to  claims 
arising  under  the  Act*  and  under  the 
Securities  Act  of  1933.' 

As  the  volume  of  arbitrations  has 
increased,  cases  have  grown  more 
complex  and  time-consuming  such  that 
some  of  the  advantages  of  arbitration  as 
a  low  cost  and  swift  alternative  to 
litigation  are  disappearing.  This  has  led 
to  interest  in  other  forms  of  alternative 
dispute  resolution  that  may  be  less 
expensive  than  adversarial  proceedings 
in  arbitration  or  in  court.  A  goal  of 
mediation  is  to  explore  and  come  to  a 
settlement  of  an  outstanding  dispute 
without  resort  to  adversarial 
adjudication.  - 

Amendmenta  to  Rxiattng  Rules 

Record  of  Sessions.  Section  37  of  the 
Code  has  been  amended  by  adding  a 
new  paragraph  (b)  to  prohibit  keeping  a 
verbatim  record  of  any  mediation 
session  conducted  ptusuant  to  the 
proposed  rules.  The  NASD  believes  that 
a  verbatim  record  is  not  consistent  with 
the  methods  of  mediation:  a  free-flowing 
and  confidential  exchange  of  views, 
opinions,  proposals  and  admissimis. 


*  NASD  Manual,  Code  of  AiUtration  Procedure, 
(CCH)  113701  et  leq. 

>  NASD  Manual.  Code  of  ArbHntion  Procedure. 
Part  m.  Sees.  37, 43  and  44.  (CCH]  113737,  3743. 
3744. 

*  SheanonyAmeriam  Express,  Inc.  v.  AfcMohon, 
482  U.S.  220  (1987). 

'  Rodriguez  de  Quijas  v.  Shearson/Aoiefican 
Exptess.  btc.  490  U.S.  477  (1980). 


Fees.  Sections  43  and  44  of  the  Code 
have  been  amended  to  include  fees  for 
NASD  mediaticm  sessions.  The 
administrative  fees  of  the  NASD  set 
forth  in  new  Subsection  43(i)  and  44(j) 
for  administering  a  mediation  will  be 
charged  <mly  wlran  there  is  no 
Asscxdaticm  arbitration  pending.  When 
there  is  no  arbitration  pending,  the 
NASD  will  charge  each  party  $150 
under  new  Subsection  43(i)  to 
administer  the  mediation  of  a  public 
custcuner  matter  and  will  charge  each 
party  $250  under  new  Subsection  44(j) 
to  administer  the  mediation  of  an 
industnr  matter. 

The  raes  will  be  assessed  for  each 
matter  submitted  to  mediation.  Pursuant 
to  new  Section  51.  discussed  below,  a 
matter  is  deemed  submitted  to 
mediation  when  the  Director  of 
Mediation*  has  received  an  executed 
mediation  Submission  Agreement  from 
all  parties." 

In  addition,  new  Subsections  43(j) 
and  44(k)  (^ligate  the  parties  to  pay  all 
of  the  mediator's  charges,  inducung 
travel  and  other  expenses.  The 
Submissioi  Agreement  will  set  forth  the 
mediator's  charges  and  these  charges 
will  be  apportianed  equally  among  the 
parties  unless  they  agree  otherwise.  The 
NA^  will  estimate  initially  the 
mediator's  charges  based  on  the 
antidiMted  length  of  the  session  or 
sessions.  Hub  parties  will  be  required  to 
depoat  their  proportional  share  of  such 
estimated  chuges  with  the  NASD  prior 
to  the  first  me<Uation  session. 

The  NA^'s  standard  mediator 
charges  will  be  $150  per  hour,  although 
the  parties  may  agree  to  pay  different 
dia^es  for  a  particular  mediator.  The 
NASD  intends  to  make  its  best  efforts  to 
make  mediators  available  at  the 
specified  hourly  rate;  however,  some 
qualified  mediators  may  decline  to  serve 
unless  compensated  at  a  higher  rate. 

Finally,  tne  mediator's  hourly  fee  for 
joint  sessions  (except  for  the  first 
session)  and  separate  sessions  will  be 
assessed  for  each  half  hour  or  portion 
thereof.  In  addition,  the  mediator's 
hourly  rate  for  separate  meetings  will  be 
.apportioned  equ^y  among  all  parties 
without  regard  to  the  actual  amoimt  of 
time  each  party  has  spent  with  the 
mediator  because  all  parties  should 
benefit  equally  from  the  mediator's 
efforts  in  meeting  with  each  party  even 
if  the  mediator  spends  more  time  with 
one  than  the  other. 


MadktioBKntes 

General  Scope  and  Authority.  New 
Section  SO  establishes  the  scope  and 
authority  of  the  Mediatian  Rules.  This 
Section  provides  that  the  Mediation 
Rules  will  apply  to  mediations 
administered  by  the  Association  and 
calls  for  the  designation  of  a  Director  to 
administer  mediations.  Section  50  also 
specifies  that  the  Director  will  consult 
the  National  Arbitration  Committee 
("Committee")  on  administering  the 
NASD  mediation  program.  Hie 
Committee,  as  necessary,  may  make 
iecommen«iati(ms  concerning  the 
administration  of  the  mediation 
program  to  the  Director  and  recommend 
amendments  to  the  rules  to  the  NASD 
Board,  Finally,  Secticm  50  stateslhat 
neither  any  mediates  nor  the  NASD 
shall  have  any  authority  to  compel  a 
party  to  submit  to  mediation  or  to  settle 
a  matter.  This  last  provision  is  intended 
to  clarify  the  voluntary  nature  of 
mediation.  10 

Submission  of  Eligible  Matters.  New 
Section  51  provides  that  any  matter,  or 
part  of  a  matter  (such  as  procedural 
issues),  eligible  for  arbitration  under  the 
Code  may  be  mediated.  The  Director  has 
the  sole  authority  to  determine  the 
eligibility  of  any  particular  matter  for 
mediation.  New  Section  51  also 
provides  that  a  matter  will  be  deemed 
submitted  when  the  Director  has 
received  an  executed  mediation 
Submission  Agreement  from  eadi  party. 
The  submission  of  a  matter  will  trigger 
the  obUgation  to  pay  applicable  fees  and 
will  trigger  the  NASD's  activities  in 
finding  a  mediator  and  making 
arrangements  for  fadUties  for  the 
mediation. 

As  noted  above,  the  NASD  has  stated 
that  it  intends  to  solidt  partidpation  in 
mediation  by  approaching  parties  to 
arbitration  cases  to  advise  them  about 
mediation,  explain  the  program  and  its 
merits  and  explore  whether  mediation 
might  meet  the  needs  of  the  parties. 
Parties  may  volimteer  to  mediate  a 
matter  even  if  the  Director  has  not 
solidted  indications  of  interest  in 
mediation.  If  a  party  expresses  interest 
in  mediating  a  matter,  the  Diredor  will 
seek  commitments  to  partidpate  from 
other  parties.  If  commitments  are 
obtained  fitun  all  parties,  either  orally  or 
in  writing,  the  Diiedor  virill  forward  a 


mediation  Submission  Agreement  to  the 
parties  fior  execution. 

Stay  or  Delay  of  Arbitration  Pending 
Mediation.  New  Section  52  provides 
that  any  arbitration  pending  at  the  time 
of  a  mediatian  will  not  be  stayed  or 
delayed  imless  the  parties  agree.  This 
provisitm  is  intended  to  prevent 
gamesmanship  through  the  use  of 
mediation  as  a  delaybig  tactic. 

Mediator  Selection.  New  Section  53 
provides  for  the  appointment  of 
mediators  and  permits  parties  to  seled 
a  mediator  from  a  list  supplied  by  the 
Director,  or  to  obtain,  on  dieir  own.  a 
non-NASD  mediator.  If  the  parties  do 
not  ad  to  select  a  mediator,  the  Director 
will  assign  a  mediator.  The  parties  also 
will  be  provided  with  information 
relating  to  the  mediator's  employment, 
education,  and  professional  background, 
as  well  as  information  on  the  mediator's 
experience,  training,  and  credentials  as 
a  mediator.  Section  53  also  requires 
mediators  to  comply  with  the  same 
background  disdosure  requirements  as 
arbitrators.^^ 

Finally,  new  Subsection  53(c) 
prohibits  a  mediator  from  serving  as  an 
arbitrator  or  bom  representing  any  party 
to  a  mediation  in  any  subsequent 
arbitration  proceeding  relating  to  the 
subject  matter  of  the  mediation.  A 
mediator  functions  as  a  third  party 
neutral  who  assists  parties  in  exploring 
the  strengths  and  weaknesses  of  their 
case.  Mediation  can  function  effectively 
only  if  parties  can  fully  trust  the 
mediator  to  provide  impartial  gtiidance 
and  not  to  divulge  confidential 
information  disdosed.  Parties  are 
unlikely  to  trust  a  mediator  if  that 
mediator  is  permitted  to  serve  as  an 
arbitrator  or  represent  a  party  to  a 
mediation  in  a  subsequent  adversarial 
proceeding  relating  to  the  subject  matter 
of  the  mediation.  With  respect  to 
judidal  proceedings,  state  law,  attorney 
codes  of  ethics,  and  mediator  codes  of 
condud  12  should  provide  suffident 
protection  for  parties  in  judidal  forums. 

Liability  Limitation,  New  Section  54 
provides  for  the  limitation  of  liability  of 
mediators,  the  Association,  and  its 
employees,  for  any  act  or  omission  in 
connection  with  a  mediation 
administered  by  the  NASD  imder  the 
rules. 


*N«w  Section  50  provides  for  tho  appointment  of 
aOifector  of  Mediation  ("Director")  to  administer 
mediations.  See  infra  text  accompanying  n.  10. 

*The  NASD  is  developing  a  standard  form 
mediation  Submission  Agreement  A  copy  of  the    - 
Submission  Agreement  will  be  provided  to  all 
pcrties. 


">The  NASD  has  stated  that  it  intends  to  solicit 
participation  in  mediation  by  approaching  parties 
to  arUtiation  cases  to  advise  them  about  mediation, 
explain  the  program  and  its  merits  and  explore 
whether  ntediation  might  meet  the  needs  of  the 
parties.  These  efiorts  are  intended  to  increase  the 
number  of  matters  submitted  to  mediation  and 
raduce  the  number  of  matters  submitted  to 
arbitration. 


"  See  NASD  Manual,  Code  of  Arbitration 
Procwiure,  Part  m.  Sec.  23,  (CCH)  1 3723. 

"The  American  Bar  Association  ("ABA")  is 
considering  draft  mediator  standards  of  conduct. 
Draft  Standard  III  states  in  pertinent  pert  that 
"(w)ithout  the  consent  of  all  parties,  a  mediator 
shall  not  subsequently  establish  a  professional 
relationship  with  one  of  the  parties  in  a  related 
matter,  or  in  an  unrelated  matter  under 
drcumstances  which  would  raise  legitimate 
questions  about  the  integrity  of  the  mediation 
process. '* 


(kotmd  Rules.  New  Subsection  55(a) 
states  that  Section  55  sets  forth  standard 
(kound  Rules  governing  mediations  and 
permits  the  parties  to  amend  any  of  the 
Grouiui  Rules  at  any  time.  The 
Subaecticn  also  provides  that  the 
&ound  Rules  are  intended  to  be 
standards  of  conduct  for  the  parties  and 
for  the  mediation.  Parties  will  be  able  to 
tailor  the  groimd  rules  governing  their 
mediati<Hi  to  meet  their  needs. 

New  Subsection  55(b)  states  that 
mediation  is  volimtary  and  that  parties 
may  withdraw  from  a  mediation  at  any 
time  prior  to  the  execution  of  a 
settlement  agreement  by  giving  written 
notice  of  withdrawal  to  the  mmliator, 
the  other  parties,  and  the  Director.  Tlds 
provision  is  intended  to  clarify  that, 
while  the  goal  of  mediation  is  to  explore 
and  settie  outstanding  disputes,  if 
possible,  the  proposed  rules  are  process 
oriented,  not  result  oriented.  Mediation 
is  wholly  volimtary  aiul  any  party  may 
withdraw  from  a  mediation  at  any  time 
and  for  any  reason,  or  for  no  reason  at 
all. 

New  Subsection  55(c)  establishes  that 
the  mediator's  role  is  to  act  as  a  neutral 
and  impartial  fadlitator,  without 
authority  to  impose  dedsions  or  a 
setUement  on  the  parties. 

New  Subsection  55(d)  requires  that 
the  parties  and  their  representatives 
meet  jointiy  with  the  mediator,  in 
I>er8on  or  by  conference  call  as 
determined  by  the  mediator  or  by 
mutual  agreement  of  the  parties.  The 
mediator  will  fadhtate  through  joint 
sessions,  caucuses  and/or  other  means, 
discussions  between  the  parties  on  the 
subject  matter  of  the  mediation 

New  Subsection  55(d]  also  provides 
that  the  mediator  will  determine  the 
procedure  for  the  mediation.  Under  this 
subsection,  parties  would  agree  to 
cooperate  with  the  mediator  in 
conducting  the  mediation  expeditiously, 
to  make  reasonable  efforts  to  be 
available  for  mediation  sessions,  and  to 
be  represented  at  all  sessions  either  in 
person  or  by  a  representative  with 
authority  to  settle  the  matter.  This 
subsection  is  intended  to  avoid  common 
obstacles  to  e}q>editious.  efiiective 
mediation  and  it  sets  forth  rules  that  are 
intended  to  prevent  gamesmanship  and 
discourage  dilatory  conduct. 

New  Subsection  55(e)  permits  the 
mediator  to  meet  with  and  commimicate 
separately  with  each  party,  provided  the 
mediator  notifies  the  other  parties.  This 
is  intended  to  permit  the  mediator  to 
pursue  a  candid  discussion  with  all 
parties  of  the  issues  and  priorities  in  the 
dispute  and  the  strengths  and 
weaknesses  of  their  positions.  However, 
Subsection  55(g).  discussed  below,  bars 
the  mediator  from  disclosing  one  party's 
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confidential  infonnation  to  another 
party  without  authoiizatiaii. 

New  Subsection  S5(f)  sets  forth  the 
goal  of  mediation — to  explore  and  come 
to  a  good  faith  settlement  of  an 
outstanding  dispute  without  resort  to 
adversarial  adjudication.  This 
Subsection  also  permits  parties  to 
negotiate  directly  outside  the  mediation 
process. 

New  Subsection  55(g)  provides  that 
mediation  is  intended  to  be  private  and 
confidential.  This  Subsection  obligates 
the  parties  and  the  mediator  not  to 
disclose  or  otherwise  communicate 
anything  disclosed  during  the  mediation 
in  any  other  proceeding,  unless 
authorized  by  all  other  parties  to  the 
mediation.  Tlie  Subsection  permits 
disclosure  if  compelled  by  law,  which 
provides  for  situation^  when  a  party  is 
subpoenaed  or  when  there  are 
regulatory  requirements,  such  as  the 
disclosures  required  in  Form  U-4  or 
under  Article  fv.  Section  5  of  the  Rules 
of  Fair  Practice.  »3  This  Subsection  also 
provides  expressly  that  the  fact  that  a 
mediation  occurred  is  not  confidential. 

New  Subsection  55(g)  also  makes 
clear  that  the  confidentiality  provisions 
will  not  operate  to  shield  fiom 
disclosure  documentary  or  other 
infonnation  that  the  Association  or  any 
other  regulatory  authority  would  be 
entitled  to  obtain  or  examine  in  the 
exercise  of  its  regulatory 
responsibilities.  Accorcfingly.  the  fact 
that  documentary  or  other  information 
had  been  disclosed  during  the  course  of 
a  mediation  would  not  render  it 
confidential  or  ^eld  it  from  disdosme 
to  the  NASD  or  an  opposing  party  in 
dvil  litigation  where  it  otherwise  would 
be  available  to  these  parties. 

In  addition,  the  Subsection  bars  the 
mediator  from  disclosing  one  party's 
confidential  infonnation  to  another 
party  without  authorization,  which 
memorializes  a  standard  practice  of 
mediators. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act  ^*  because  the  rule  change  will 
protect  investors  and  the  public  interest 
by  providing  a  volimtary  alternative  to 
adversarial  adjudication  of  disputes  that 
may  result  in  lower-cost,  quicker 
resolution  of  disputes.  The  proposed 
rule  change  approved  today  provides  a 
forum  for  a  non-binding  discussion  by 
all  interested  parties,  and  a  form  of 
dispute  resolution  that  can  be  more 
effective  than  direct  negotiations  and 


"NASD  Manual.  Rulw  of  Fair  Piactio*,  Ait  IV. 
Sw.  5  (CCH)  1 2205. 
'M15U.S.C780-3. 


that  increases  the  likelihood  of  early 
settlement  of  a  dispute  at  cost  savings. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  File  No. 
SR-NASI>-g5-25  be.  and  hereby  is. 
approved,  effective  August  1. 1995. 

For  the  Conrniiwion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12l. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc  95-18285  Filed  7-25-65;  8:45  amj 
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Self-Regulatory  Organliatlone;  Notice 
of  Rling  and  bninedlato  Effectiveneea 
of  Pro|»aed  Rule  Change  by  the 
Chicago  Stock  Exchange,  Incorporatod 
ftelating  to  the  Trading  Floor  Draaa 
Code 

July  20. 1995. 

Pursuant  to  Secticm  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  notice  is  hereby  given  that  on 
July  6, 1995,  the  Chicago  Stock 
Exchange,  Incorporated  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change,  and  amended  such  profKMed 
rule  change  on  July  12, 1995,'  as 
described  in  Items  I,  n,  and  HI  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fiom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Role  Change 

The  Exchange  proposes  to  add 
interpretation  and  policy  .03  to  Rule  3 
of  Article  XII  of  the  Exchange's  rules 
relating  to  the  Exchange's  dress  code. 

n.  Self-Regulatory  Organizatitm's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 


'  15  U.S.C  78a(b)(l). 

'Amendment  No.  1  contacted  a  citation  In  the 
original  filing  to  one  of  the  Exchange's  rulea  and 
referenced  Section  6(b)(6)  of  the  Act  as  a  statutory 
basis  for  the  proposed  rule  change.  See  letter  from 
David  T.  Rusoff,  Esq.,  Foley  k  Lardner,  to  Glen 
Banentine,  Senior  Counsel,  Division  of  Market 
RegulaUon.  ^C  (July  11. 1905). 


the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summariM,  set  forth  in 
Sections  A.  B.  and  C  below^  of  the  most 
si^iificant  aspects  of  sudi  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Article  Xn,  Rule  3.  interpretation  and 
policy  .01.  provides  that  violations  of 
the  Exchange's  dress  code  are  Class  B 
violations  of  the  exchange's  decorum 
rules.'  The  CHX  dress  code,  which  has 
been  in  existence  for  many  years,  is  not 
codified  in  the  Exchange's  rules.  The 
purpose  of  the  proposed  rule  change  is 
to  incorporate  tne  existing  CHX  dress 
code  into  the  Exchange's  rules  as  a 
formal  interpretation  and  policy. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  *  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest.  The  proposed  rule 
change  also  is  oonsistant  with  Section 
6(b)(6)  of  the  Act  9  in  that  it  will  assist 
the  Exchange  in  appropriately 
disciplining  its  members  and  persons 
associated  with  its  members  for 
violati(His  of  the  rules  of  the  Exchange. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

m.  Date  of  Efbctiveness  ofthe 
Proposed  Rule  Change  and  Timing  far 
Commission  Action 

The  foregoing  rule  change  constitutes 
a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Exchange  and.  therefore,  has  become 


^Chicago  Stock  Ex.  Guide  (CCH)  11613  (Sept 
1994).  A  member  whose  violative  conduct  is 
classified  as  a  Class  B  offense  may  be  fined 
summarily  an  amount  not  to  exceed  SIOO. 

«15U.S.C78f(bK5). 

siSU.S.C78f(bX6)- 


effective  pursuant  to  Sectim  19(b)(3)(A) 
of  the  Act "  and  subparagraph  (e)  of  Rule 
19b-4  thereunder.'  At  any  time  within 
60  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protecticm  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  ofthe  Act 

IV.  SfrikitatioB  (rfConuiMnts 

Interested  persons  are  invited  to 
submit  wiitien  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commissian.  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  ofthe 
submission,  all  subsequent 
amendmoits.  all  ivritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Coiomission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  at 
the  Coanmission's  Public  Refermce 
Section.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Chicago  Stock  Exchange. 
All  submissions  should  refer  to  File  No. 
SR-CHX-95-16  and  should  be 
submitted  by  August  16. 1995. 

For  the  Commission,  by  the  Division  of 
Mariut  Regulation,  pursuant  to  delegated, 
authority.* 

Maigant  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc  95-18339  Piled  7-25-95;  8:45  am] 
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Sel^Regulatory  Organizations;  Notice 
Of  Rling  and  Order  Granting 
Accelerated  Approval  of  a  Propoaed 
Rule  Change  by  Philadelphia  Stock 
Exchange,  Inc.  Relating  to  Reducing 
the  Value  of  the  Semiconductor  Index 

Pursuant  to  Section  19(b)(1)  ofthe 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  S  78s(b)(l).  notice  is 
hereby  given  that  on  June  5. 1995,  the 
Philadelphia  Stock  Exchange,  Inc. 


•lSU.S.C788(bH3)(A). 
'17CFR240.19b-t. 
•17  CFR  2O0.3O-3(aKl2). 


("Phbc"  or  "Exdiange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commissiim")  the  propoaed  rule 
change  as  described  in  Itons  I  and  II 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regnlatwy  Organization's 
Statement  of  the  Tenns  of  SnbMance  of 
die  Proposed  Role  Changs 

The  Phlx  proposes  to  reduce  the  value 
of  its  Semiconductor  Index  ("Index") 
option  ("SOX")  to  one-half  its  present 
vahie.*  The  Index  is  a  price-weighted 
industry  index  designed  by  the 
Exchange,  omiposed  of  16  highly 
capitalized  and  widely  held  stodcs 
representing  the  semiconductor 
industry.  The  other  contract 
specifications  for  the  SOX  remain 
unchanged 

The  text  of  the  proposed  rule  diange 
is  available  at  the  Office  of  the 
Secretary.  Phlx  and  at  the  Commission. 

n.  Self-Ragolatory  Organization's 
Statement  ofthe  Pnrpose  ai,  and 
Statutory  Basis  fiir,  Uie  Proposed  Rule 
Oiange 

In  its  filing  vnth  the  Commission,  the 
Phlx  indudoj  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phbc  has  prepared 
summaries,  set  forth  in  Sections  A,  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  ofthe  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

The  Exchange  began  trading  the  SOX 
in  September  ,  1994.'  The  Index  value 
was  created  with  a  value  of  200  on  its 
base  date  of  December  1, 1993,  which 
rose  to  237  in  July,  1994,  shortly  before 
the  time  it  began  trading  on  the  Phlx. 
CurrenUy.  the  index  value  is  427  (on 
May  31. 1995).  Thus,  the  value  has 
doubled  over  the  course  of  less  than  two 
years.  Consequentiy,  the  premium  for 
SOX  options  has  also  risen. 


>  The  Exchange  %idll  accomplish  this  reduction  in 
value  by  doubling  the  divisor  used  in  calculating 
the  Index.  Telephone  conversation  between  Edith 
Hallahan,  Special  Counsel,  Regulatory  Services, 
Phlx,  and  James  T.  McHale,  Attwney.  Office  of 
Market  Supervision  ("OMS"),  Division  of  Market 
Regulation  ("Division"),  Coimiuasion,  on  July  12, 
IMS. 

*  Securities  Exchange  Act  Release  No.  34546 
(August  18. 1094),  59  FR  43881  (August  25, 1094). 


As  a  result,  the  Exdiange  proposes  to 
conduct  a  "two-for-one  split"  ofthe 
Index,  such  that  the  value  would  be 
reduced  by  one-half.  The  number  of 
SOX  contracts  will  be  doubled,  such 
that  for  each  SOX  contract  currentfy 
held,  the  holder  would  receive  two 
contracts  at  the  reduced  value,  with  a 
strike  price  one-half  of  the  original 
strike  price.  For  instance,  the  holder  of 
a  290  SOX  call  wiD  receive  two  145 
SOX  calls.  In  addition  to  the  strike  price 
being  reduced  by  one-half,  the  position 
and  exerdse  limits  nrplicahle  to  the 
SOX  will  be  double<^  from  7.500 
contracts  to  15.000  contracts  until  the 
last  expiration  then  trading.'  This 
procedure  is  similar  to  the  one 
employed  respecting  equity  options 
where  the  underlying  security  is  subject 
to  a  two-for^ne  stock  spUt  llie  trading 
symbol  will  remain  as  SOX. 

In  con);uiction  with  the  split,  the 
Exchange  will  lict  strike  prices 
surrounding  the  new.  lower  index 
value,  pursuant  to  Phlx  Rule  IIOIA. 
The  Exchange  will  announce  the 
effective  date  by  way  of  an  Exchange 
memorandum  to  the  membership,  also 
serving  as  notice  of  the  strike  price  and 
position  limit  changes. 

The  purpose  of  the  proposal  is  to 
attract  ad(Utional  liqtiidi^  to  the 
product  in  those  series  that  pubfic 
custofnersare  most  interested  in 
trading.  For  example,  a  near-term,  at- 
the-money  call  option  series  currentiy 
trades  at  approximately  $1,200  per 
contract.  The  Exchange  believes  that 
certain  investore  and  traden  may 
currently  be  impeded  from  trading  at 
such  levels.  With  the  Index  split,  that 
same  option  series  (once  adjusted),  with 
all  else  remaining  equal,  could  trade  at 
approximately  $600  per  contract.  The 
Exchange  believes  that  this  reduced 
premium  value  should  encourage 
additional  investor  interest 

The  Exchange  believes  that  SOX 
options  provide  an  important 
opporttinity  for  investors  to  hedge  and 
speculate  upon  the  market  risk 
assodated  with  the  underlying 
semiconductor  stocks.  By  reducing  tbe 
value  ofthe  Index,  such  investors  will 
be  able  to  utilize  this  trading  vehicle, 
while  extending  a  smaller  outlay  of 
capital. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act  in  general,  and  in 
particular,  with  Section  6(b)(5),  in  that 
it  is  designed  to  promote  just  and 
equitable  prindplee  of  trade,  as  well  as 


'  According  to  the  Exchange,  this  will  be  in 
March,  1996.  Telephone  conversation  between 
Edith  Hallahan,  Special  Counsel,  ReguUtory 
Services,  Phlx,  and  )ames  T.  McHale,  Attorney, 
MOS,  Division,  Commiscion,  on  July  10, 1995. 
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to  protect  investors  and  the  public 
interest,  by  establishing  a  lower  index 
value,  which  should,  in  turn,  {acilitate 
tradiiig  in  SOX  options.  The  Exchange 
believes  that  reducing  the  value  of  the 
Index  does  not  raise  manipulation 
concerns  and  would  not  cause  adverse 
market  impact,  because  the  Exchange 
will  continue  to  employ  its  smveiUance 
procedures  and  has  proposed  an  orderly 
procedure  to  achieve  the  index  split 

B.  S^f-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  changiB  will  impose  no 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  ECEsctiveneas  of  the 
Proposed  Rule  Change  and  Timing  fisr 
Commiaaion  Action 

The  Phbc  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act  in  order  to 
implement  the  change  for  the  July 
em^ration. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5)  of  the 
Act.*  Specifically,  the  Commission 
believes  that  reducing  the  value  of  the 
Index  will  serve  to  promote  the  public 
interest  and  help  to  remove 
impediments  to  a  £ree  and  open 
securities  market,  by  providing  a 
broader  range  of  investors  with  a  means 
of  hedging  exposure  to  market  risk 
associated  with  securities  representing 
the  semiconductor  industry.  Further, 
the  Commission  notes  that  reducing  the 
value  of  SOX  contracts  should  help 
attract  additional  investors,  thus 
creating  a  more  active  and  liquid  trading 
market.  The  Commission  also  notes  that 
the  Phlx  proposes  to  provide  market 
participants  with  adequate  prior  notice 
of  the  Index  level  change  in  order  to 
avoid  investor  confusion.  Moreover,  the 
Commission  believes  that  the  Phlx's 
position  and  exercise  limits  and  strike 
price  adjustments  are  appropriate  and 
consistent  with  the  Act.  In  this  regard, 
the  Commission  notes  that  the  position 
and  exercise  limits  and  strike  price 


adjustmoits  are  identical  to  the 
approach  used  to  adjust  outstanding 
options  on  stocks  that  have  undergone 
a  two-for-one  stock  split 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirti^  day  after  the  date 
of  publication  of  the  notice  thereof  in 
the  Federal  Rogiatar  to  allow  the  Phlx 
to  reduce  the  value  of  the  Index  without 
further  delay.  The  Commission  notes 
that  the  Index  has  increased  in  value 
dramatically  over  the  last  two  years, 
which  has  caused  a  resulting  increase  in 
the  SOX  contract  premium.  The  high 
contract  premium  could  adversely  afiact 
liquidity  in  the  SOX.  The  Commissicm 
beheves  that  because  the  only  change  to 
be  made  to  the  actual  Index  is  the 
adjustment  in  its  value,  it  is  ^propriate 
to  allow  the  Phlx  to  quickly  address  its 
SOX  liquidity  concerns,  and 
accordingly  finds  that  it  is  consistent 
with  Section  19(b)(2]  of  the  Act  >  to 
approve  the  proposed  rule  change  on  an 
accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  ami 
arguments  concerning  the-foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C  2iD549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  raspect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W., 
Washington,  DC.  20549.  Copies  of  such 
filing  wUl  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx~95-41 
and  should  be  submitted  by  August  16, 
1995. 

It  Is  Therefore  Ordered,  pursiiant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  chuige  (SR-4'hlx-95-41), 
is  approved. . 

For  the  Conmiission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 


Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc  95-18340  Piled  7-2S-e5;  8:45  am] 
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SeW-Requlatery  Organlzaliofw;  the 
MMNveet  Securtdee  Truat  Company; 
Notice  of  niing  and  ImmadMe 
Effectlveneaa  of  Propoaad  Rule 
Ctiange  Eatabliehing  Procadurea  for 
the  Daatnietlon  of  Expirad  RIghta  and 
Warrants 

July  19,  lees. 

Pursuant  to  Section  19(b)(1)  olthe 
Securities  Exchange  Act  of  1934  * 
("Act"),  notice  is  hereby  given  that  on 
May  24, 1995,  the  Midwest  Securities 
Trust  Company  ("MSTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  items  I,  n,  and 
m  below,  which  items  have  been 
prepared  primarily  by  MSTC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
diange  bom  interested  persons. 

L  Self-Regulatory  Organization't 
Statemmt  of  the  Tenns  of  Substance  of 
the  PropoMd  Rule  Change 

MSTC  proposes  to  add  a  new  section 
3  to  Rule  1  of  Article  VI  of  its  rules  to 
establish  procedures  for  the  orderly 
destruction  of  certain  expired  rights  and 
warrants. 

n.  Self-Regulatory  Oi^ganizatioa't 
Statranent  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
MSTC  included  statements  concerning 
the  piupose  of  an  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MSTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Chganization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  add  a  new  section  3  to 
Article  1.  Rule  1  of  MSTC's  rules  to 
estabhsh  procedures  for  the  orderly 
destruction  of  certain  expired  rights  and 


«15U.S.C78«(bX5). 
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•15U.S.C78*(b)(2). 
"  17  CFR  200.30-3(aMl2). 


>  15  U.S.C  78«Cb)(l)  (1968). 
*The  CommiMion  hw  modified  the  text  of  the 
tumfflerie*  prepared  by  MSTC 


wairaats.  MSTC  proposes  this  rule 
change  in  order  to  reduce  the  burden 
and  cost  of  maintaining  expired 
wanmts  and  riobXB  in  its  vault 

MSTC  will  adhere  to  the  following 
procedures  relating  to  eiqpired  rights 
and  warrants.  First  MSTC  shall  contact 
the  transfer  agent  or  the  issuer  of  the 
securities  after  their  expiraticHi  date  to 
verify  that  the  respective  warrants  or 
rights  have  expired.  Second,  MSTC  will 
obtain  written  confirmation  from  the 
transfar  agent  or  the  issuer  that  the 
ceitificHtes  representing  such  warrants 
or  Ji^tt  have  e^qiired.  If  there  is  no 
transfer  agent,  MISTC  personnel  shall 
exercise  ^  reesonabla  due  diligence  to 
confinn  that  the  respective  certificates 
have  expired.  Third,  MSTC  «vill  notify 
participants  of  the  following:  (1)  That 
acooBding  to  the  judgment  of  the  transfer 
agent  or  in  the  event  that  a  transfer 
agent  does  not  exist  of  other  appropriate 
parties,  the  securities  certificates  are 
expired;  (2)  that  MSTC  %vill  delete  such 
securities  positions  from  participants' 
accounts  on  or  after  the  thirtieth  day 
following  the  date  of  the  notice;  and  (3) 
that  MSTC  shall  appropriately  mark  the 
securities  certificates  and  destroy  them. 
At  MSTC's  discretion,  it  may  retain 
copies  of  the  certificates  on  microfilm  or 
on  other  media. 

MSTC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Sectiixi  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder  because  the  proposal  will . 
assure  the  safeguarding  of  securities  or 
funds  in  its  custody  or  control  or  for 
whidb  it  is  responsible. 

(B)  Self-Regulan>ry  Organization's 
Statement  on  Burden  on  Competition 

MSTC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competidon. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  have  been 
solicited  or  received.  MSTC  will  notify 
the  Commission  of  any  written 
comments  received  by  MSTC. 

m.  Date  of  Effisctiveness  of  the 
Propoaed  Rule  Change  and  Timing  fior 
CooDUiiission  Action 

Because  the  foregoing  proposed  rule 
change:  (i)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  (3) 
was  provided  to  the  Commission  for  its 
review  at  least  five  days  prior  to  the 
filing  date;  and  (4)  does  not  become 


operative  for  thirty  days  from  the  date 
of  its  filing  on  May  24. 1995.  the 
proposed  rule  dimge  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(iii)  >  of  the  Act  and  Rule 
I9b-4(e)(6)^  thereimder.  In  particular, 
the  Commission  believes  the  proposed 
standards  do  not  significantiy  aSecX  the 
protection  of  investors  or  the  public 
interest  and  do  not  impose  any 
significant  burden  on  competition.  At 
any  time  within  sixty  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 

rnmnifarinn  that  Sudl  SCtiOU  IS 

necessary  ot  appropriate  in  the  public 
interest,  for  tl^  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Coomients 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MSTC.  All  submissions  should 
refer  to  File  No.  SR-44STC-95-08  and 
should  be  submitted  by  August  16, 
1995. 

For  the  Commission  by  the  Kvision  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFaiiamd, 
Deputy  Secretary. 

[FR  Doc.  95-18337  Filed  7-25-95;  8:45  am] 
ilUMQ  COOf  s»io-ai-« 
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pWseee  No.  94-aa001;  FHe  No.  8R-NY8C- 

SaN-RaguMoryOrgantaatlona;  Nottca 
of  Filing  of  Propoaad  Rule  Changaa  by 
ttia  New  York  Stock  Exchange,  Inc. 
Relating  to  Amaftdntanls  to  Rulea  600 
(Artttratlon),  619  (Qanaral  ProvWon 
Qovaming  8ut)poanaa^  Produetton  of 
Docuroarrta,  etc),  629  (Schedule  of 
Faea),  and  637  (Failure  to  Honor 
Aawd) 

July  20, 1995. 

Pursuant  to  Section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  notice  is  hereby  given  that  on 
June  26, 1995,  die  New  York  Stock 
Exdiange,  bic.  ("NYSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  changes  as  described  in 
items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  oiganization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organisation's 
Statonent  of  the  Terms  of  Substance  of 
die  Proposed  Rule  Change 

The  proposed  amendment  to  Rule 
600(d)(iii)  clarifies  that  all  class  actions, 
including  claims  involving  members, 
allied  members,  member  organizations, 
and  associated  persons  are  ineligible  for 
submission  to  arbitration.  The  proposed 
amendment  to  Rule  619(c)  provides  that 
parties  may  provide  a  list  of  documezits 
they  intend  to  present  at  the  hearings  in 
lieu  of  exchanging  copies  of  documents 
that  have  already  been  produced,  llie 
proposed  amendment  to  Rule  619(c) 
further  requires  that  the  list  identifying 
witnesses  include  the  address  and 
business  affiliatioii  of  the  witnesses 
listed.  In  addition,  Rule  619(c)  would 
now  require  prehearing  exchanges  to 
occur  twenty  days  in  advance  of  the 
hearing,  instead  of  ten  d8>x  in  advance 
as  is  presentiy  requirrd.  The  proposed 
amendment  to  Ride  629(e)  provides  that 
the  filing  fee  for  an  indusdy  party  thall 
be  $500  when  the  dispute  does  not 
specify  a  money  claim.  The  proposed 
amendment  to  Rule  637  provides  that 
the  failure  of  a  member,  allied  member, 
registered  representative,  at  member 
organization  to  honor  an  arbitration 
award,  including  those  issued  at  another 
self-regidatory  organization  or  by  the 
American  Arbitration  Association,  shall 
subject  the  member,  allied  member, 
registered  representative,  or  member 
organization  to  disdplinery  proceedings 
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at  the  Exchange  or  to  the  imposition  of 
a  fine  by  way  of  a  siunmary  proceeding. 

n.  Self-Regulatory  OygeniTation's 
SUtBUMBt  of  the  Pnipoee  of;  and 
Statntoiy  Basis  fitr,  Um  Prapoeed  Role 


In  its  filing  with  the  Commission,  the 
self-regulatory  organization  indiided 
statements  concerning  the  piupose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-re^ilatory  organization  has 
prepared  simunaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  tnost 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  t/ie  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  rule  changes  are  based 
primarily  on  proposals  developed  by  the 
Securities  Industry  Conference  on 
Arbitration.  The  purpose  of  the 
proposed  change  to  R\ile  600(d)(iii)  is  to 
make  it  clear  that  under  this  rule  all 
class  action  claims  involving  members, 
allied  members,  member  organizations, 
and  associated  persons  are  ineligible  for 
submission  to  the  Exchange's  aihitration 
fodhty.  The  proposed  amendment  to 
Rule  619(c)  allows  parties  to  provide  a 
list  of  documents  that  have  been 
produced  previously  to  the  other  side. 
This  would  provide  for  more  efficient 
prehearing  exchanges  by  not  requiring 
the  parties  to  again  exchange  those 
documoits  that  have  been  produced 
previously.  This  proposal  also  provides 
that  the  list  identifying  witnesses 
include  the  address  and  business 
affiliation  of  the  witnesses  listed.  This 
would  allow  the  parties  to  receive 
advance  notice  as  to  the  background  of 
witnesses  and  the  location  of  nonparty 
witnesses.  In  addition,  the  proposed 
amendment  to  Rule  619(c)  requires 
prehearing  exchanges  to  occ\ir  twenty 
days  in  advance  of  the  hearing,  instead 
of  ten  days  as  is  presently  required.  This 
part  of  the  propoisal  would  serve  to 
avoid  surprise  and  provide  the  parties 
with  time  to  organize  and  present  their 
cases  in  an  efficient  manner.  The 
proposed  amendment  to  Rule  629(e) 
provides  that  the  filing  fee  for  an 
industry  party  shall  be  $500  vidien  the 
dispute  does  not  specify  a  money  claim. 
This  would  imify  the  filing  fee  for  all 
industry  claims  at  $500.  The  proposed 
amendment  to  Rule  637  provides  that 
the  failure  of  a  member,  allied  member, 
registered  representative,  or  member 


organization  to  honor  an  arbitration 
award,  including  those  issued  st  another 
self-regulatory  (»ganization  or  by  the 
American  Ar^tration  Association,  shall 
subject  the  member,  allied  member, 
registered  representative,  <»-  member 
organization  to  disciplinary  proceedings 
at  the  Exchange  or  to  the  imposition  of 
a  fine  by  way  of  a  summary  proceeding. 
This  would  establish  the  enforceability 
of  arbitration  awards  issued  by  other 
self-regulatory  organizations  and  by  the 
American  Arbitration  Association. 

2.  Statutory  Basis 

The  proposed  nde  changes  are 
consistent  with  Section  6(b) '  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  ^  in  particular  in  that 
they  are  designed  to  promote  just  and 
equitable  principles  of  trade  by  ensuring 
that  members,  member  organizations, 
and  the  public  have  an  impartial  forum 
for  the  resolution  of  their  disputes. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  changes  will  impose  no  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  changes. 

m.  Date  ofEgectiveness  of  the 
Proposed  Role  Change  and  Timing  (w 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (1)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (11)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Conments 

Interested  persons  are  Invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 


Commission.  450  Fifth  Street.  N.W.. 
Washington.  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendmonts.  all  written  statements 
with  respect  to  the  proposed  rule 
change  tfiat  are  filed  with  the 
Commission,  and  all  writtea 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  cop3ring  at 
the  Commission's  Reference  Section. 
450  Fifth  Street.  N.W.,  Washington.  D.C. 
20549.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  New  York 
Stock  Exchange.  All  submissions  should 
refer  to  File  No.  SR-NYSE-95-25  and 
should  be  sutmiitted  by  August  16. 
1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulati<m,  porauant  to  delegated 
authority.* 

Margaret  H.  McFariaad, 
Deputy  Secretary. 

(FR  Doc  95-18336  Filed  7-25-9S;  8:45  am] 
SLUMS  coof  asis-ei-M 


SMALL  BUSINESS  ADMNMSTRATION 

[DedaraUon  of  DIssslsr  Loan  Aim  #2783; 
AmdtZ] 

Miseourl;  Declaration  of  Dieaetwr  Loan 
Area 

The  above-numbered  Declaration  is 
hereby  amended,  effective  July  13. 1995, 
to  include  the  following  coimtles  in  the 
State  of  Missouri  as  a  disaster  area  due 
to  damages  caused  by  severe  storms, 
hail,  tornadoes,  and  flooding  beginning 
on  May  13, 1995  and  continuing 
throu^  Jime  23, 1995:  Barton,  Cass, 
Dallas,  Nodaway,  Saline.  St.  Francis. 
Stone,  and  SuUivan. 

In  addition,  applicants  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Christian,  Greene,  Iron, 
Madison,  Mercer,  Taney,  and  Webster 
Counties  in  Missouri;  Boone  County  in 
Arkansas;  and  Taylor  County  in  Iowa. 

Any  counties  contiguous  to  the  above- 
named  primary  coimtries  and  not  listed 
herein  have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e..  the  termination  date  for  filing 
applications  for  physical  damage  is 
August  11. 1995.  and  for  loans  for 


econoinic  injury  the  deadline  is  March 
12. 1996. 

The  economic  injury  nimibers  are 
853400  fat  Missouri,  853900  for  Iowa, 
and  855400  for  Arkansas. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated  July  20, 1995. 
Beniard  Kalflc, 

Axcocidta  Administrator  for  Disaster 
Assistance. 

(FR  Doc  95-18341  Filed  7-25-45;  8:45  am] 
tflllHB  OOM  I 
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LouWana;  Declaration  of  DIsaatar 
LoanAraa 

The  above-numbered  Declaration  is 
hereby  amended,  effiective  July  14. 1995, 
to  extend  the  deadline  for  filing 
applications  for  physical  damages  as  a 
result  of  this  disaster.  The  new  deedline 
is  August  10, 1995. 

The  termination  date  for  filing 
applications  for  loans  for  economic 
injury  remains  February  12, 1996. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  July  20, 1995. 
Bernard  KnUk. 

Associate  Administrate  for  Disaster 
Assistance. 
[FR  Doc.  95-18342  Filed  7-25-95;  8:45  am) 
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Weat  Virginia:  Declaration  of  DIaaatar 
LoanAraa 

As  a  result  of  the  President's  major 
disaster  declaration  on  July  12. 1995, 
and  an  amendment  thereto  on  July  18, 
I  find  that  Mercer.  Mineral,  and 
Nicholas  Counties  in  the  State  of  West 
Virginia  constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms,  heavy 
rain  and  flash  flooding  beginning  on 
June  23, 1995  and  continuing  through 
June  28, 1995.  Applications  for  loans  for 
physical  damages  may  be  filed  until  the 
close  of  business  on  September  11, 

1995,  and  for  loans  for  economic  injury 
until  the  close  of  business  on  April  12, 

1996.  at  the  address  listed  below: 

U.S.  Small  Business  Administration, 
Disaster  Area  1  Office,  360  Rainbow 
Blvd.  South.  3rd  Floor,  Niagara  Falls, 
NY  14303 
or  other  locally  annoimced  locations.  In 
addition,  applications  for  economic 
injiiry  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 


date  at  the  above  location:  Braxtcm. 
Clay,  Fayette,  Grant,  Oeenbrier,  Hardy, 
McDowell,  Monroe,  Raleigh,  Sxmimers, 
W^Mter,  and  WycHnii^  Coimtles  in 
West  Virginia,  and  Tazewell  County  in 
Virginia. 

Any  counties  contiguous  to  the  above- 
named  counties  and  not  listed  herein 
have  )>een  previously  declared  in  a 
separate  declaration  for  the  same 
occiurence. 

The  interest  rates  are: 


rercent 

For  Physical  Damage: 
Homeoiwnefs  with  credit  bmH- 
able  elsewhere  ..._.._ _... 

avalafole  elsewhere 

8.000 
4.000 

Businesses  with  credtt  availabte 

8.000 

Bu8in6S868  snd  nofvpfoM  ocgft- 
nizattons  without  credtt  avtf- 
able  olsewhero 

4.000 

ganizalions)  with  credit  avait- 
atte  elsewhsre  ...>.._............. 

7.125 

For  Ecorwmic  Irijury: 
Businesses  and  smal  agricul- 
tural   cooperattves     without 
credX  available  elsewtwre 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  279806.  For 
economic  injiuy  the  numbers  are 
857100  for  West  Virginia  and  856100  for 
Virginia. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  July  20, 1995. 
Bernard  Kulik. 

Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  95-18343  Filed  7-25-95;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedlnga;  Agraementa 
filed  during  the  Week  Ended  July  14, 
1995 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-95-312. 

Datefiled:]uly  11, 1995. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  COMP  Reso/C  0626  dated 
March  7, 1995,  Standard  Revalidating 
Resolutions  002,  Correction— COMP 
Reso/C  0636  dated  April  13, 1995. 

Proposed  Effective  Date:  October  1, 
1995. 

Docket  Number  OST-95-313. 


Date  filed:  July  11, 1995. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC3  Telex  Mail  Vote  746, 
Introduce  Osaka-Guangzhou  feres,  r-1 — 
0431,  r-4— 06311,  r- 7— 087k,  r-2— 0531,  i^ 
5— 076t,  r-8— 092f,  r-3— 0631,  r-d— 
085hh,  r-9— 092v. 

Proposed  Effective  Date:  August  1, 
1995. 

Dbcicet  Number:  OST-95-319. 

Date  filed:  J\xly  13, 1995. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC3  Telex  Mail  Vote  745, 
Jap>an-Korea  feres  r-l  to  r-9. 

Proposed  Effective  Date:  July  25, 
1995. 

Panlslts  V.  TwtaM. 

Chief,  Documentary  ^^Mces  Division. 
(FR  Doc  95-18267  Filed  7-25-95;  8:45  am) 


Federal  Aviation  Administration 

Aviation  Rulemaking  Advleory 
Commltlae;  Meeting 

AQBtCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  meeting. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  general  aviatlcm 
operations  issues. 
DATES:  The  meeting  will  be  held  on 
Augiut  9, 1995,  at  9:30  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Helicopter  Association 
International,  1635  Prince  Street, 
Alexander,  VA. 

FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  Louis  C.  Cusimano,  Assistant 
Executive  Director  for  General  Aviation 
Operations,  Flight  Standards  Service 
(AFS-800),  800  Independence  Avenue, 
SW.,  Washington,  DC  20591.  Telephone: 
(202)267-8452;  FAX:  (202)  267-5094. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C  App.  U),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  to 
discuss  general  aviation  operations 
issues,  "nils  meeting  will  be  held  on 
August  9, 1995,  at  9:30  a.m.,  at  the 
Helicopter  Association  International, 
1635  Prince  Street,  Alexandria,  VA.  The 
agenda  for  this  meeting  will  include 
status  reports  from  the  part  103 
(Ultralight  Vehicles)  Working  Group 
and  the  VHS  Navigation  and 
Commimlcations  Working  Groiq>.  In 
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addition,  the  IFR  Fuel  Seqiiirements/ 
Destination  and  Alternate  Weather 
Minimiuns  Woiking  Ooup  will  present 
a  revised  (^cept  briefing  at  the 
meeting,  and  the  ARAC  members  will 
vote  whether  or  not  the  woridng  group 
should  include  the  revised  concept 
when  it  drafts  its  recommmdation. 
Members  of  the  public  may  contact 
Qndy  Herman.  AKM-108,  Federal 
Aviation  Administration.  800 
Independence  Avenue,  S.W. 
Washington,  DC  20591.  (202)  267-7627, 
fax  (202)  267-5075  to  obtain  a  copy  of 
the  briefing  prior  to  the  meeting. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  pubUc  must  make 
arrangements  in  advance  to  present  oral 
statements  at  the  meeting  or  may 
present  written  statements  to  the 
committee  at  any  time.  In  addition,  sign 
and  oral  interpretation  can  be  made 
available  at  the  meeting,  as  well  as  an 
assistive  listening  device,  if  requested 
10  calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  MFORMATKM 
CONTACT. 

Issued  in  Washington,  DC  on  July  19. 1995. 
Hogar  M.  Bakv,  Jr.. 
Acting  Assistant  Executive  Director  for 
Ceneml  Aviation  Operations,  Aviation 
Rulemaking  Advisory  Committee. 
(FR  Doc  9S-18384  Filed  7-2&-9S;  8:45  am] 
MLUNQ  COM  mf»-i»-m 


Maillliiie  Adninlstration 
[DocfcMS-a221 

OMI  Patriot  Transport,  Inc.,  at  al.; 
AppUcatton  for  Modifleation  of 
Oparatlng-OMarantiai  Sutwidy 
AQfaamants 

By  application  of  April  27, 1995. 
pursuant  to  Title  VI  of  the  Merchant 
Marine  Act,  1936,  as  amended,  and 
Article  11-25  of  Operating-Differential 
Subsidy  Agreements  (ODSAs)  No.  MA/ 
MSB-167  (a),  (b),  (c)  and  (d),  OMI 
Patriot  Transport,  Inc.,  OMI  Courier 
Transport,  Inc.,  and  OMI  Rover 
Transport,  Inc.  requested  approval  for 
modification  of  Article  1-3  (a)  of  the 
ODSAs  to  incorporate  the  OMI 
COLUMBIA  in  the  ODSAs  and  approval 
to  include  the  OMI  COLUMBIA  in  an 
Operating-Differential  Subsidy  (ODS) 
sharing  system  among  the  vessels 
named  in  the  ODSAs.  The  vessels 
currently  named  in  the  ODSAs,  under 
an  ODS  sharing  arrangement  are  the 
COURIER.  PATRIOT.  RANGER.  ROVER. 
OMI  MISSOURI,  and  OMI 
SACRAMENTO. 


The  OMI  OOLUMBL^.  which  is 
owned  by  0^41  Challenger  Transport. 
Inc.,  is  a  138,698  DWT  U.S.-flag  crude 
oil  tanker  that  began  operating  in  1983 
on  a  time  charter  basis  in  the  Alaska 
North  Slope  crude  oil  trade,  following 
its  reconstruction  and  documentation 
under  U.S.-flag  pursuant  to  the  Wrecked 
Vessel  Act  (46  app.  U.S.C.  14).  The 
applicants  note  that  for  the  last  two 
years,  however,  the  OMI  COLUMBIA 
has  been  operating  in  the  spot  maricet 
and  has  been  in  laid  up  status  for  most 
of  that  time. 

The  applicants  believe  that  a  subsidy 
«hi>ring  arrangement  for  the  OMI 
COLUMBIA  would  result  in  critically 
needed  operating  flexibility  for  the 
vessel.  The  OMI  COLUMBIA  is  a  highly 
efficient,  diesel  powered  vessel  that 
could  compete  eSiectively  in  the  foreign 
trade  with  subsidy.  The  applicants  point 
out  that  the  entry  of  the  OMI 
COLUMBIA  into  the  foreign  trade 
would  enhance  the  presence  of  the  U.S.- 
flag  fleet  in  a  trade  where  the  U.S.-flag 
presence  is  far  too  small.  Furthermore, 
the  expansion  of  U.S.-flag  service  in  the 
foreign  commerce  is  the  primary  goal  of 
the  COS  program  and  one  that  would  be 
furthered  by  permitting  the  OMI 
COLUMBIA  te  be  incorporated  into  the 
subsidy  sharing  agreement  enjoyed  by 
other  OMI-owned  vessels. 

At  a  time  when  the  U.S.  merchant 
marine  is  fighting  to  remain  strong  and 
competitive,  the  applicants  aver  that 
every  permitted  use  of  available  subsidy 
shoiild  be  allowed.  In  the  applicant's 
view,  no  statutory  restriction  limits 
subsidy  to  tank  vessels  under  100,000 
DWT;  the  restriction  is  a  matter  of 
informal  policy  only.  The  applicants 
maintain  that  circumstances  have 
changed  markedly,  providing  a 
substantial  basis  for  modification  of  the 
deadweight  limitation  policy. 

Hie  applicants'  p>osition  is  that  the 
modification  needed  is  modest.  The 
deadweight  tonnage  of  the  OMI 
COLUMBIA  is  not  significantly  higher 
than  the  informal  limitation.  In 
addition,  the  total  amoimt  of  subsidy  to 
be  paid  is  not  increased  by  this  contract 
modification.  Consequently,  the  subsidy 
is  simply  used  to  maintain  another  U.S.- 
flag  vessel  in  active  service  in  the  U.S. 
merchant  marine. 

Granting  the  OMI  COLUMBIA 
subsidy  sharing  rights,  the  applicants 
conclude,  will  enable  the  OMI 
COLUMBIA  to  enhance  U.S.-flag  service 
in  the  foreign  trade  and  will  help 
maintain  a  trained  base  of  U.S.  seafarers. 

This  application  may  be  inspected  in 
the  Office  of  the  Secretary,  Maritime 
Administration.  Any  person,  firm,  or 
corporation  having  any  interest  in  such 
application  and  desiring  to  submit 


comments  concerning  the  application 
must  file  written  comments  in  triplicate 
with  the  Secretary,  Maritime 
Administraticm,  Rocmi  7210,  Nassif 
Building.  400  Seventh  Street  SW., 
Washington.  D.C  20590.  Comments 
must  be  received  no  later  than  SKM  p.m. 
on  Aug.  2, 1995.  This  notice  is 
published  as  a  matter  of  discretion  and 
publication  should  in  no  way  be 
considered  a  favorable  or  unfavorable 
decision  on  the  application,  as  filed  or 
as  may  be  ammded.  The  Maritime 
Administrator  will  consider  any 
comments  submitted  and  take  such 
action  with  respect  thersfto  as  may  be 
deemed  appropriate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  (Openting-DifiiBrential 
Subsidies)). 

By  Order  of  the  Maritime  Subsidy  Board. 

Dated:  July  21, 1995. 
Joel  C  Richard. 
Secretary. 

(FR  Doc  95-18379  Filed  7-2S-«S:  8:45  am] 
COM  4tt«-«t-r 


Nationai  Highway  Traffle  Safety 
Adminiatratlon 

poctot  Na  96-67;  Nolloe  1] 

Qeneral  Motors  Corporation;  Receipt 
of  Application  for  Decieion  of 
Inconeequential  Noncompilanoe 

General  Moton  Corporation  (GM)  of 
Warren,  Michigan,  has  determined  that 
some  of  its  vehicles  fail  to  comply  with 
the  requirements  of  49  CFR  571.108, 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  108,  "Lamps  Reflective 
Devices,  and  Associated  Equipment," 
and  has  filed  an  appropriate  report 
punuant  to  49  CFR  Part  573,  'Ttefect 
and  Noncompliance  Reports."  GM  has 
also  applied  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
49  U.S.C.  Chapter  301-"Mot(H-  Vehicle 
Safety"  on  the  basis  that  the 
noncompliance  in  inconsequential  to 
motor  vehicle  safety. 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  jud^ent  concerning  the 
merits  of  the  application. 

In  FMVSS  No.  108,  Paragraph 
S5.5. 10(d)  requires  that  "all  (AhoT  lamps 
[not  mentioned  in  Paragraphs  S5.510(a- 
c)  which  includes  all  stop  lamps  such 
as  enter  high-mounted  stop  lamps 
(CHMSLs)]  shall  be  wired  to  be  steady- 
burning." 

During  the  1995  model  year,  GM 
manufactured  a  total  of  96.607  CMC  and 
Chevrolet  Suburban,  GMC  Yukon,  and 


Ghenolet  Tahoe  v^das  that  have 
CHMSLs  that  were  inadwtently  %viied 
in  a  manner  which  permits  the  CHMSLs 
to  momentarily  flash  under  certain 
conditions  while  the  driver  is  in  the 
process  of  activating  or  deactivating  the 
aazard  flashen.  As  a  result,  they  do  not 
meet  the  requirement  stated  in 
Paragraph  S5.5.10(d)  that  they  be 
"wind  to  be  steady-burning."  While 
CM  designed  the  subject  vwicles  to 
meet  this  requirement,  it  subsequently 
discovered  a  transient  contact  condition 
inside  the  multi-function  (brake  lamp. 
CHMSL,  turn  signal,  and  hazard  flasher) 
switch  which  occasionally  causes  the 
CHMSL  to  flash  while  the  driver  is  in 
the  process  of  turning  the  hazard  flasher 
switch  "on"  or  "off."  The  error  was 
corrected  in  production  in  March  1995 
by  adding  a  brake  lamp  relay  to  the  1/ 
P  harness  to  provide  isolation  from  the 
miilti-fimction  switch  transient. 

CM  supports  its  application  for 
inconsequential  noncompliance  with 
the  following: 

The  CHMSL  preforms  properly  at  all  times 
when  the  service  brakes  are  applied  The 
transient  condition  will  not  occur  if  the 
service  brakes  an  applied  when  the  driver 
activates  or  deactivates  tlie  hazard  flasher 
switch.  Therafore.  the  CHMSL  will  not  flash 
when  it  is  required  to  be  steady-burning.  The 
CHMSL  will  not  flash  if  the  ignition  switch 
is  in  the  "off"  posidon.  Thus,  the  condition 
wrill  not  occur  if  the  hazard  fliashers  are 
turned  "off"  or  "on"  when  the  ignition  is  off 
and  the  vehicle  is  perked  at  the  side  of  the 
roed,  for  example. 

If  the  CHMSL  flashes  at  all,  it  will 
illuminate  a  fp  <*•»'""""  of  three  times  during 
the  transient  condition,  with  each  pulse 
lasting  0.5  (millisecond  (ms))  to  4.0  ma.  The 
entire  unintended  event,  in  its  worst  case, 
lasts  no  more  than  125.8  ms.  This  extremely 
short  duration  is  likely  to  go  entirely 
unnoticed  by  following  drivers  in  many 
instances.  In  the  event  that  it  is  noticed,  it  is 
not  likely  to  be  confused  mth  anything  other 
than  the  hazard  flashers.  Since  the  flashers 
will  be  activated  while  the  unintended 
condition  occurs,  but  the  brake  lamps  will 
not  be,  this  will  not  present  a  safety  risk 

The  CHMSL  otherwise  meets  all  of  the 
requiremenU  of  FMVSS  108. 

In  a  1989  interpretation,  NHTSA  discussed 
the  difference  between  the  requirements  that 
stop  lamps  be  steady-burning  and  hazard 
warning  lights  flash.  NHTSA  explained: 

Stan^d  No.  108  requires  stop  lamps  to  be 
steedy-buming,  and  hazard  warning  signal 
lamps  to  flash  (generally  through  the  turn 
signal  lamps).  The  primary  reason  tot  the 
distinction  is  that  the  stop  lamps  are 
intended  to  be  operated  while  the  vehicle  is 
in  motion,  while  hazard  warning  lamps  are 
intended  to  indicate  that  the  vehicle  is 
stopped.  Each  lamp  is  intended  to  convey  a 
single,  easily  recognizable  signal.  If  a  lamp 
which  is  ordinarily  steady  burning  begins  to 
flash,  the  agency  is  concerned  that  the  signal 
will  prove  confusing  to  motorists,  thereby 
diluting  die  effectiveness. 


August  8. 1989  letter  from  SJ>.  Wood.  Acting 
Chief  Counsel,  NHTSA.  to  LP.  Bgley 

While  this  condition  technically  causes  a 
lamp  which  is  ordinarily  steady  burning  to 
begin  te  flash,  it  will  not  likely  "prove 
confusing  to  motorists,  thereby  diiluting  its 
efisctiveneas."  because  it  wrill  not  occur  if  the 
service  brakes  are  applied.  Even  if  the 
omdition  were  mjttaken  for  a  Inake  signal 
(which  is  doubtful  since  CHMSLs  do  not 
flash  with  brake  lamp  activation),  the 
following  driver  would  not  likely  react  to  it 
According  to  recent  research  studies 
conducted  by  C^,  as  wrell  as  field  data,  it 
takes  a  following  driver  at  least  0.5  seconds 
to  react  to  a  signal  and  apply  the  service 
brakes  onoe  (a)  preceding  vehicle's  brake 
lamps  are  activated.  Given  the  extremely 
short  duration  of  the  transient  CHMSL 
condition,  the  misinterpreted  signal  would 
be  gone  long  before  the  following  driver 
could  respond 

Hazard  flashen  are  not  hequsnUy  used. 
Thus,  the  expotan  of  following  drivers  to  the 
nonoompUant  condition  would  be  very 
limited.  This  is  particularly  true  because  of 
the  transient  nature  of  the  conditi<m,  its  short 
duration,  and  the  tact  that  it  will  not  occur 
at  all  if  the  service  brakes  are  applied  or  the 
vehicle's  ignition  is  off. 

GM  is  not  aware  of  any  accidents,  injuries, 
owner  complaints,  or  field  reports  related  to 
this  condition. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  of  GM 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
TYaffic  Safety  Administration,  Room 
5109,  400  Seventh  Street,  SW., 
Washington,  D.C,  20590.  It  is  requested 
but  not  required  that  six  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  R^jster  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  August  25. 
1995. 

(15  U.S.C.  1417;  delegations  of  authority  at 
49  CFR  1.50  and  501.8) 

Issued  on:  July  21, 1995. 
Barry  Felrioe. 

Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  95-18383  Filed  7-25-95;  8:45  am) 
MUMQ  coot  4eiS-M-F4l 


DEPAirmENT  OF  THE  TREASURY 
Privacy  Act  Of  1974:  Altarad  Sytlam  of 


AQENCV:  Customs  Service.  Treasuiy. 
ACnON:  Notice  of  altered  system  of 
records. 

SUMMARY:  hi  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974. 
as  amended,  5  U.S.C  552a,  the  United 
States  Customs  Service  gives  notice  of 
an  altered  Privacy  Act  system  of 
records.  Internal  Security  Records 
System — ^Treasury/Customs  .127.  The 
title,  as  amended,  will  be  Internal 
Afhin  Record  System — ^Treasury/ 
Customs  .127. 

DATES:  Comments  must  be  received  no 
later  than  August  25, 1995.  The  altered 
system  of  records  will  be  effective 
September  5, 1995,  unless  comments  are 
received  which  would  result  in  a 
contrary  determination. 

ADDRESSES:  Comments  should  be  sent  to 
the  Disclosure  Law  Branch,  Office  of 
Regulations  and  Rulings.  U.S.  Customs 
Service,  1301  Constitution  Avenue, 
NW.,  Washington,  DC  20229.  Comments 
will  be  made  available  at  the  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  Franklin  Court,  1099  14th 
Street,  NW..  Suite  4000,  Washington. 
DC. 

FOR  FURTHER  INFCRMATKM  CONTACT: 
Kathryn  C  Peterson,  Chief,  Disclosure 
Law  Branch,  Office  of  Regulations  and 
Rulings,  (202)  482-6970. 
SUPPLEMENTARY  INFCRMATKM:  This 
report  is  to  give  notice  of  an  altered  U.S. 
Customs  Service  system  of  records 
entiUed  "Internal  Security  Records 
System — ^Treastiry/Customs  .127"  which 
is  subject  to  the  IMvacy  Act  of  1974, 5 
U.S.C.  552a. 

The  Customs  Service  is  amending  its 
present  system  of  records  covering 
pereonnel  and  administrative  records 
for  the  following  reasons: 

1.  To  more  fully  describe,  by  the 
addition  of  photographic  images,  the 
records  about  the  individual  in  the 
system, 

2.  To  show  additional  categories  of 
individuals  covered  by  the  system. 

The  altered  ^system  of  records  report, 
as  required  by  S  U.S.C  552a(r)  of  the 
Privacy  Act,  has  been  submitted  to  the 
Committee  on  Government  Reform  and 
Oversight  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget, 
pursuant  to  Appendix  I  to  OMB  Circular 
A-130,  Federal  Agency  Responsibilities 
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for  Maintaining  Racords  About 
Individuals,  dated  Jidy  15. 1994. 

The  proposed  altered  system  of 
records,  Treasury/Customs  .127  Internal 
Afbirs  Records  System  is  published  in 
its  entirety  below. 

Dated:  July  18, 199S. 
Aln  RMtrigms. 
Deputy  Assistant  Secretary  Administmtion. 

Tieaiury^Cuitoms  .127 

SYSTEM  NAME: 

MTBMAL  ATFAMS  RECOnoe  SYBTBUp- 
TKASURV/CUSrOMS. 

SYSrai  LOCATION: 

Seciuity  Programs  Division,  OJEBce  of 
Internal  AfEairs,  1301  Constitution 
Avenue  NW.,  Washington.  DC  20229- 
0004. 

CATEOOMES  OF  MOMBUALS  COVnSD  SY  THE 
SYSTBI: 

Present  and  past  employees; 
contractor  applicants/employees;  and 
applicants  for  positions  that  require  an 
investigation;  and  others  that  are 
principals  or  non-principals  in  an 
investigation  or  integrity  issue. 

CATEQOMES  OF  MECOAOS  M  THE  SYSTBI: 

Background  investigations,  integrity 
investigations,  and  photographic 
images. 

AUTHORITY  FOn  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  Number  165,  revised,  as 
amended. 

FUflPOeE(S): 

To  maintain  all  records  on  applicants, 
employees,  contractors,  and  contractor 
applicants  relating  to  investigations 
conducted  by  Internal  Affairs,  and  to 
support  personnel  and  administrative 
programs  of  the  Customs  Service. 

(KMITME  USES  OF  RECOROe  MANfTAMB)  M  THE 
SYSTBi.  MCUXmH  CATEQOMES  OF  U88IS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regiilation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  (m-  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 


the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  cimtract,  grant  or 
other  benefit;  (3)  disclose  informatirai  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosiues  to 
opposing  counsel  or  witnesses  in  the 
course  of  dvil  discovery,  Utigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
reqaBst  of  the  individual  to  v^om  the 
record  pertains;  (5)  provide  infcmnation 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2, 
which  relate  to  an  agency's  functions 
relating  to  dvil  and  criminal 
proceedings;  (6)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUOES  AND  PRACTICES  FOR  STOASM, 
RCTRKVMQ.  ACCESSSiO.  RETAMMQ,  AND 
nSPOSSIQ  OF  RECORDS  M  THE  SYSTEM: 

STORAOE: 

Investigative  records  are  maintained 
in  computers,  as  well  as  in  file  folders, 
in  metal  security  cabinets  secured  by 
government  approved  three-position 
combination  locks,  and  in  a  mobile 
filing  system  within  a  seemed  area  that 
is  alarmed  with  motion  detectors. 

RETRKVASaJTY: 

These  records  are  indexed  by  name 
and/or  niunerical  identifier  in  a  maniial 
filing  system  and/or  computerized 
system. 

SAFEQUAR06: 

In  addition  to  being  stored  in  secured 
metal  containers  with  government 
approved  combination  locks,  mobile 
filing  system,  etc.,  the  containers  are 
located  in  a  locked,  alarmed  room,  the 
keys  of  which  are  controlled  and  issued 
to  the  custodians  of  the  files.  The 
security  specialists  and  administrative 
personnel  who  maintain  the  files  are 
selected  for  their  experience  and 
afforded  access  only  after  having  been 
deared  by  a  full-field  backgroimd 
investigation  and  granted  appropriate 
seciuity  clearances  for  critical  sensitive 
positions.  Those  departmental  officials 
who  may  occasionally  be  granted  access 
consistent  with  their  positions  to 
employ  and  concur  in  the  granting  of 
security  clearances  have  also  been 
investigated  prior  to  filling  critical- 
sensitive  positions. 

RETENTION  AND  DMPOSAL: 

The  file  records  are  maintained  as 
long  as  the  subject  of  the  investigation 


is  employed  by  the  U.S.  Customs 
Service  and  then  for  1  year  after  the 
subject  terminates  employment.  The 
files  are  then  transferred  to  the  Federal 
Records  Center  for  retention.  After 
transfer,  records  are  retained  by  the 
Federal  Records  Center  for  the  following 
period  of  time  and  then  destroyed: 
Background  Investigations — 15  yean; 
Conduct  and  Spedal  Inquiry 
Investigations — 25  years. 

SYSTBI  MANAQBMS)  AND  ADDRESS: 

Director,  Security  Programs  Division, 
Office  of  Intonal  Afhirs.  U.S.  Customs 
Service.  1301  Constitution  Avmue  NW.. 
Washington.  DC  20229-0004. 

NOTmCATION  PROCEDURE: 

See  Customs  Appendix  A  (57  FR 
14007.  April  17, 1992). 

RECORD  ACCESS  PROCEDURES: 
See  "Notification  procedure"  above. 

CONTBSTBO  RECORD  PROCaURBS: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEOORBS: 

Sources  of  information  are: 
Employers;  educational  institutions; 
police;  government  agendes;  credit 
bureaus;  references;  neighborhood 
checks;  confidential  soiuces;  medical 
soiuces;  personal  intraviews; 
photographic  images,  military,  finanrjul, 
dtizenship.  birth  and  tax  records;  and 
the  applicant's,  employee's  or 
contrador's  personal  history  and 
application  forms. 

EXEMPTIONS  CUUMED  FOR  TMB  SYSTEM: 

This  system  is  exmnpt  bom  5  U.S.C. 
552a(c)(3).  (c)(4).  (d)(1),  (d)(2),  (d)(3). 
(d)(4),  (e)(1),  (e)(2),  (e)(3).  (e)(4).  (G).  (H) 
and  (I),  (5)  and  (8),  (f)  and  (g)  of  the 
Privacy  Ad  pursuant  to  5  U.S.C. 
552a(j)(2),  (k)(2)  and  (k)(5). 
[FR  Doc.  95-18346  Filed  5-25  -95;  8:45  am] 
BIUMQ  CODE  4aao-«>-p 


Public  Infomurtlon  Collection  * 
Requirements  Submitted  to  0MB  for 
Review 

July  18, 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Ad  of  1980. 
Public  Law  96-5  ll.Copiesofthe 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Biu^au  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 


Treasury.  Room  2110. 1425  New  York 
Avenue  NW..  Washingtcm.  DC  20220. 

Internal  Revenue  Service  (IKS) 

OMB  Number:  1545-0020. 

Forai  Number:  IRS  Form  709. 

Type  of  Review:  Extension. 

Title:  United  States  Gift  (and 
Generation-Skipping  Transfer)  Tax 
Return. 

Description:  Form  709  is  used  by 
individuals  to  report  transfers  subjed  to 
the  gift  and  generation-slapping  transfer 
taxes  and  to  compute  these  taxes.  IRS 
uses  the  information  to  enforce  these 
taxes  and  to  compute  the  estate  tax. 

Respondents:  Individuals  and 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  110,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Riecbrdkeeping:  40  mmutes 

T<Mming  aoout  the  law  or  the  form:  59 
minutes 

Preparing  the  form:  1  hour,  43 
minutes 

Copying,  assembling,  and  sending  the 
form  to  the  IRS:  1  hour,  3  minutes 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  484,000  hours. 

Clearance  Officer:  Ganidc  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building.  Washington. 
DC  20503. 
Dele  A.  Moi<gan, 

Departmental  Reports,  Management  Officer. 
(FR  Doc  95-18288  Filed  7-25-95;  8:45  am] 
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Public  Infomiation  Collection 
Requirements  Submitted  to  OMB  for 
Review 

July  19, 1995. 

The  Department  of  Treasiuy  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  dearance  under  the 
Paperwork  Reduction  Ad  of  1980, 
Public  Law  96-511.  Copies  of  the 
subnussion(s)  may  be  obtained  by 
calling  the  Treas\uy  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasiuy  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110. 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 
OMB  Number:  1545-0575. 


Fonn  Number:  IRS  Form  5330. 

Type  of  Review:  Extension. 

Title:  Retiun  of  Exdse  Taxes  Related 
to  Employee  Benefit  Plans. 

Description:  Internal  Revenue  Code 
(IRS)  sections  4971,  4972,  4973(a),  4975, 
4976,  4977,  4978.  4978A,  4978B.  4979. 
4979 A,  and  4980  impose  various  exdse 
taxes  in  connection  with  employee 
benefit  plans.  Form  5330  is  used  to 
compute  and  colled  these  taxes. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  8,403. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping  16  hours,  59  minutes 

Learning  about  the  law  or  the  form  7 
hours,  56  minutes 

Preparing  the  form  8  hours,  34 
minutes 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  281,416  hours. 

Clearance  Officer:  Garridc  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue. 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Simderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Dele  A.  Morgen, 

Departmental  Reports,  Management  Officer 
[FR  Doc.  95-18289  Filed  7-25-95;  8:45  am] 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

July  19, 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0181. 

Form  Number:  IRS  Form  4768. 

Type  of  Review:  Extension. 

Title:  Application  for  Extension  of 
Time  to  File  a  Return  and/or  Pay  U.S. 
Estate  (and  Generation-Skipping 
Transfer)  Taxes. 


Description:  Form  4768  is  used  by 
estates  to  request  an  extension  of  time 
to  file  an  estate  (and  GST)  tax  return 
and/or  to  pay  the  estate  (and  GST)  taxes 
and  to  explain  why  the  extension 
should  be  granted.  IRS  uses  the 
information  to  decide  whether  the 
extension  should  be  granted. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  18,500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping:  13  min. 

Learning  anout  the  law  or  the  form:  16 
min. 

Preparing  the  form:  22  min. 

Copying,  assembling,  and  sending  the 
form  to  the  IRS:  20  min. 

Frequency  o/' flesjponse:  Aimually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  22,015  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226.  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Dele  A.  Moi^ an. 

Departmental  Reports,  Management  Officer 
[FR  Doc.  95-18290  Filed  7-25-95;  8:45  am] 
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UNfTED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Ad  of 
October  19,  1965  (79  Stat.  985.  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27,  1978  (43  F.R.  13359,  March  29, 
1978),  and  Delegation  Order  No.  85-5  of 
June  27, 1985  (50  PR.  27393,  July  2, 
1985),  I  hereby  determine  that  the 
objects  to  be  induded  in  the  exhibit,  "A 
Great  Heritage:  Renaissance  and 
Baroque  Drawings  from  Chatsworth" 
(See  list '),  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  1  also  determine  that  the 
exhibition  or  display  of  the  listed 
exhibit  objects  at  the  National  Gallery  of 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Mn.  Carol  B.  Epstein,  Assistant  General 
Counsel,  at  202/619-6961,  and  the  address  is  Room 
700.  U.S.  Information  Agency,  301  4th  Street.  SW., 
Washington.  DC  20S47-0001. 


^ 
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Art  from  on  or  about  October  8. 1995. 
through  December  31, 1995;  the 
Pierpcmt  Morgan  Library,  New  YoA. 
N.Y.,  from  on  or  about  January  18. 1996 
through  April  21, 1996,18  in  the 
national  interest.  Public  Notice  of  this 
determination  is  wdered  to  be 
published  in  the  Federal 

Dirted:  July  20, 1995. 
LmPb. 

Ceiiaal  Counsel. 

fFR  Doc  95-18393  Filed  7-2S-05;  8:45  am] 
■UMQ  COOK  nJO-SI-M 
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Sunshine  Act  Meetings 

II 


Fedaral  Ragistar 
V(d.  60,  No.  143 
WednaKlay,  July  26,  1995 


ERAL/ 


TMs  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put)iished  under 
the  "Qovemmenl  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  COMMUNICATKM  COMMSSKM 

FCC  To  Hold  Open  Commission 
Meeting  Friday,  July  28, 1995 

The  Federal  Cranmunications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on  Friday, 
July  28, 1995,  which  is  scheduled  to 
commence  at  9:30  a.m.,  in  Room  856,  at 
1919  M  Street.  NW.,  Washington.  DC 

hem  No,  Bureau,  Subject 

1— Wireless  Telecommiuiications — Title: 
Amendment  of  Part  90  of  the  Commission's 
Rules  to  Provide  for  the  Use  of  the  220-222 
MHz  Band  by  the  Private  Land  Mobile 
Radio  Service  (PR  Docket  No.  89-552); 
Implementation  of  Sections  3(n)  and  332  of 
the  Commimications  Act — Regulatory 
Treatment  of  Mobile  Services  (GN  Docket 
No.  93-252)  and  Implementation  of 

:Section  309  (j)  of  the  Conmiunications 
Act— Competitive  Bidding  220-222  MHz 
(PP  Docket  No.  93-253).  Summary:  The 
Commission  xrill  consider  action 
concerning  establishment  of  a  new 
framework  for  the  operations  and  licensing 

.of  the  services  in  the  220-222  MHz  band. 


2 — Mass  Media  and  GeneraM^unsel— Htle: 
Fox  Television  Stations,  Inc.,  for  Renewal 
of  License  of  Station  WNYW-TV,  New 
York,  New  Yatk  (File  No.  BRCT- 
940201KZ).  Summary:  The  Commission 
will  consider  further  issues  related  to  the 
application  of  Fox  Television  Stations,  Inc. 

3 — ^Mass  Media — ^Title:  Review  of  the  Prime 
Time  Access  Rule,  Section  73.658(k)  of  die 
Commission's  Rules  (MM  Docket  No.  94- 
123).  Summary:  The  Commission  will 
consider  modification  of  the  Prime  Time 
Access  Rule  (PTAR). 

4 — ^Mass  Media— Title:  Advanced  Television 
Systems  and  Their  Impact  Upon  the 
Existing  Television  Broadcast  Service  (MM 
Docket  No.  87-268).  Summary:  The 
Commission  will  consider  action 
concerning  several  issues  in  its  Advanced 
Television  Proceeding. 

.    Additional  information  concerning 
this  meeting  may  be  obtained  from 
Audrey  Spivack  or  Maureen  Peratino, 
Office  of  PubUc  A&irs,  telephone 
number  (202)  418-0500. 

Dated  July  21, 1995. 
Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary. 

[FR  Doc  95-18505  Filed  7-24-95;  3:11  jmi] 
BSXMQ  CODE  e712-01-F 


BOARD  OF  GOVERNORS  OF  THE  FEDI 
RESERVE  SYSTEM 

TME  AND  DATE:  11  KM  a.m.,  Monday,  July 
31, 1995. 

PLAbE:  William  McChesnf  y  Martin,  Jr. 
Federal  Reserve  Board  Building,  C 
Street  entrance  between  20th  and  21st 
Streets,  NW.,  Washington,  DC  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONStDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  July  24. 1995. 
JennifiBr  J.  JtriiiiMui, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  95-18464  Filed  7-24-95;  1:42  pm) 
BHJJNQ  CODE  S1M-01-P 
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Part  II 

Department  of 
Health  and  Human 
Services  

Health  Care  Financing  Administration 

42  CFR  Part  400,  405,  et  al. 
Medicare  Program;  Revisions  to  Payment 
Policies  Under  the  Physician  Fee 
Schedule  for  Calendar  Year  1996; 
Proposed  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  AdministFation 

42  CFR  Parts  400. 405. 410, 411, 412. 
413, 414, 415, 417,  and  489 

[BPD-827-P] 

raN0938-nAQ96 

Medicare  Program;  Revisions  to 
Payment  Policies  Under  the  Physician 
Fee  Schedule  for  Calendar  Year  1996 

agency:  Health  Care  Financing 
Administration  (HCTA),  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  discusses 
several  policy  changes  affecting 
payment  for  physician  services 
including: 

•  Medicare  payment  for  physician 
services  in  teaching  settings. 

•  Changes  in  calculating  the  default 
Medicare  volume  performance  standard 
beginning  in  fiscal  year  1996. 

•  Our  efforts  to  implement  the 
statutory  requirement  in  the  Social 
Secnrity  Act  Amendments  of  1994  to 
develop  a  resource-based  system  for 
practice  expenses. 

The  rule  would  redesignate  current 
regulations  on  teaching  hospitals,  on  the 
services  of  physicians  to  providers,  on 
the  services  of  physicians  in  providers, 
and  on  the  services  of  interns  and 
residents.  This  redesignation  would 
consolidate  related  rules  affecting  a 
specific  audience  in  a  separate  part  and, 
thereby,  make  them  easier  to  use. 
DATES:  Comments  vnll  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  September  25, 1995. 
ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  BPD- 
827-P,  P.O.  Box  7519,  Baltimore,  MD 
21207-0519. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses:  Room  309-G,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201.  or 

Before  August  4, 1995 

Room  132,  East  High  Rise  Building, 
6325  Security  Boulevard,  Baltimore, 
MD  21207. 

After  August  6,  1995 

Room  C5-09-26.  7500  Security 
Boulevard,  Baltimore,  MD  21244- 
1850. 


Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  fiacsimile  (FAX)  transmissiim.  In 
commenting,  please  refer  to  file  code 
BPD-627-P.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weelu  after  publication 
of  a  dociunent,  in  Room  309-G  of  the 
Department's  offices  at  200 
Independence  Avenue,  SW., 
Washington,  E)C,  on  Monday  throu^ 
Friday  of  each  week  from  8:30  a.m.  to    " 
5  p.m.  (phone:  (202)  690-7890). 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Dociunents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
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In  addition,  because  of  the  many 
organizations  and  terms  to  which  we 
refer  by  acronym  in  this  final  rule,  we 
are  Usting  these  acronyms  and  their 
corresponding  terms  in  alphabetical 
order  below: 

AMA    American  Medical  Association 
ASC    Ambulatory  surgical  center 
CF    Conversion  factor 
CFR    Code  of  Federal  Regulations 
COBRA    Consolidated  Omnibus  Budget 

Reconciliation  Act 
CPEP    Clinical  Practice  Expert  Panel 
CPT    [Physicians']  Current  Procedural 

Terminology  [4th  Edition,  1994, 


copyrighted  by  the  American  Medical 

Association] 
CRNA    Certified  Registered  Nurse 

Anesthetist 
CY    Calendar  year 
DEFRA    Deficit  Reduction  Act 
EKG    Electrocardiogram 
ESRD    End-stage  renal  disease 
FQHC    Federally  Qualified  Health  Centers 
FTE    Full-Time  Equivalent 
FY    Fiscal  year 

GAF    Geographic  adjustment  factor 
GPCI    Ge^raphic  practice  cost  index 
GPVS    Group-Specific  Volume  Performance 

Standards 
HC7A    Health  Care  Financing 

Administration 
HCPAC    Health  Care  Professional  Advisory 

Cotmcil 
HCPCS    HCFA  Conunon  Procedure  Coding 

System 
HHA    Home  health  agency 
HHS    [Department  of]  Health  and  Human 

Services 
I.L    Intermediary  Letter 
IPL    Independent  Physiological  Laboratory 
MAC    Maryland  Access  to  Care 
MB    Malpractice  Expense 
MVPS    Medicare  volume  performance 

standards 
NCI    National  Cancer  Institute 
OBRA    Omnibus  Budget  Reconciliation  Act 
OMB    Office  of  Management  and  Budget 
ORA    Omnibus  Reconciliation  Act 
OTIP    Occupational  Therapists  in 

Independent  Practice 
PE    Practice  Expense 
PMP    Primary  Medical  Provider 
PPS    Prospective  Payment  System 
PTIP    Physical  Therapists  in  Independent 

Practice 
RCE    Reasonable  compensation  equivalency 
RFA    Regulatory  Flexibility  Act 
RFP    Request  for  Proposal 
RHC    Rural  Health  Clinics 
RUC    (AMA  Specialty  Society]  Relative 

[Value]  Update  Committee 
RVU    Relative  Value  Unit 
SNF    Skilled  Nursing  Facility 
TEFRA    Tax  Equity  and  Fiscal 

Responsibility  Act 
TEG    Technical  Expert  Group 
VI    Volume  and  Intensity 

I.  Background 

A.  Legislative  History 

The  Medicare  program  was 
established  in  1965  by  the  addition  of 
title  XVIII  to  the  Social  Security  Act  (the 
Act).  Since  January  1, 1992,  Medicare 
pays  for  physician  services  imder 
section  1848  of  the  Act,  "Payment  for 
Physicians'  Services."  This  section 
contains  three  major  elements:  (1)  A  fee 
schedule  for  the  payment  of  physician 
services;  (2)  a  Medicare  volume 
performance  standard  (MVPS)  for  the 
rates  of  increase  in  Medicare 
expenditures  for  physician  services;  and 
(3)  limits  on  the  amounts  that 
nonparticipating  physicians  can  charge 
beneficiaries.  The  Act  requires  that 
payments  under  the  fee  schedule  be 
based  on  national  tmiform  relative  value 


units  (RVUs)  based  on  the  resources 
used  in  furnishing  a  service.  Section 
1848(c)  of  the  Act  requires  that  national 
RVUs  be  established  for  physician  work, 
practice  expense  (PE),  and  malpractice 
expense  (ME). 

SecUon  1848(c)(2)(B)(ii)(II)  of  the  Act 
provides  that  adjustments  in  RVUs 
because  of  changes  resulting  from  a 
review  of  those  RVUs  may  not  cause 
total  physician  fee  schedule  payments 
to  diner  by  more  than  $20  million  from 
what  they  would  have  been  had  the 
adjustments  not  been  made.  If  this 
tolerance  is  exceeded,  we  must  make 
adjustments  to  preserve  budget 
neutrality. 

B.  Published  Changes  to  the  Fee 
Schedule 

We  published  a  final  rule  on 
November  25, 1991.  (56  PR  59502)  to 
implement  section  1848  of  the  Act  by 
establishing  a  fee  schedule  for  physician 
services  furnished  on  or  after  January  1, 
1992.  In  the  November  1991  final  rule 
(56  FR  59511),  we  stated  our  intention 
to  update  RVUs  for  new  and  revised 
codes  in  the  American  Medical 
Association's  (AMA's)  Physicians' 
Current  Procediwal  Terminology  (CPT) 
through  an  "interim  RVU"  process 
every  year.  The  updates  to  the  RVUs 
and  fee  schedule  policies  follow: 

•  November  25, 1992,  as  a  final  notice 
writh  comment  period  on  new  and 
revised  RVUs  only  (57  FR  55914). 

•  December  2, 1993,  as  a  final  rule 
writh  comment  period  (58  FR  63626)  to 
revise  the  refinement  process  used  to 
establish  physician  work  RVUs  and  to 
revise  payment  policies  for  specific 
physician  services  and  supplies.  (We 
solicited  comments  on  new  and  revised 
RVUs  only.) 

•  December  8, 1994,  as  a  final  rule 
with  comment  period  (59  FR  63410)  to 
revise  the  geographic  adjustment  factor 
(GAF)  values,  fee  schedule  payment 
areas,  and  payment  policies  for  specific 
physician  services.  The  final  rule  also 
discussed  the  process  for  periodic 
review  and  adjustment  of  RVUs  not  less 
frequently  than  every  5  years  as 
required  by  section  1848(c)(2)(B)(i)  of 
the  Act. 

This  proposed  rule  would  affect  the 
regulations  set  forth  at  42  CFR  part  400, 
which  consists  of  an  introduction  to, 
and  definitions  for,  the  Medicare  and 
Medicaid  programs;  part  405,  which 
encompasses  regulations  on  Federal 
health  insurance  for  the  aged  and 
disabled;  part  410,  which  consists  of 
regulations  on  supplementary  medical 
insiu^nce  benefits;  part  414,  which 
covers  regulations  on  payment  for  Part 
B  medical  and  other  health  services;  and 
new  part  415,  which  contains 


regulations  on  services  of  physicians  in 
providers,  supervising  physicians  in 
teaching  sfettings,  and  residents  in 
certain  settings.  We  are  making 
technical  and  conforming  amendments 
to  parts  411,  412, 413,  417,  and  489. 

n.  Specific  Proposals  for  Calendar  Year 
(CY)1996 

A.  Budget-Neutrality  Adjustments  for 
Relative  Value  Units  (RVUs) 

We  make  annual  adjustments  to  RVUs 
for  the  physician  fee  schedule  to  reflect 
changes  in  CPT  codes  and  changes  in 
estimated  physician  work.  As  stated 
earlier,  the  statute  requires  that  these 
revisions  may  not  change  physician 
expenditures  by  more  than  $20  million 
compared  to  estimated  expenditures 
that  would  have  occurred  if  the  RVU 
adjustments  had  not  been  made.  To 
maintain  this  statutorily-mandated 
budget  neutrality,  we  make  an 
adjustment  across  all  RVUs  in  the 
physician  fee  schedule. 

We  have  received  a  niunber  of 
suggestions  (including  those  from  the 
American  Medical  Association  (AMA), 
private  payers,  and  State  Medicaid 
programs  that  base  payments  on  the 
Medicare  RVUs)  that  we  apply  these 
adjustments  to  the  conversion  factors 
(CFs)  rather  than  across  all  RVUs.  This 
would  reduce  the  number  of  billing 
system  changes  required  by  the  annual 
revisions  to  the  physician  fee  schedule. 

We  agree  vtdth  the  conunenters  that  it 
would  be  administratively  simpler  to 
apply  the  adjustments  to  the  CFs  rather 
than  the  RVUs.  We  propose  that  these 
budget-neutrality  adjustments  be 
applied  to  the  physician  fee  schedule 
CFs.  The  impact  on  payment  amounts 
would  be  minimal  (slight  differences 
could  be  caused  by  roimding).  This 
alternative  approach  would  be 
administratively  simpler  for  Medicare 
and  other  payers  that  base  payments  on 
the  Medicare  RVUs,  including  many 
State  Medicaid  programs.  In  addition, 
this  change  would  provide  for 
consistent  RVUs  from  year  to  year,  thus 
making  it  easier  to  analyze  payment  and 
policy  changes.  For  example,  CPT  code 
99215  had  1.53  work  RVUs  in  1994. 
Because  of  the  1.1  percent  budget- 
neutrality  adjustment  in  1995,  ibis  code 
has  1.51  work  RVUs  this  year.  If  the 
proposed  policy  had  been  in  effect  in 
1995,  the  work  RVUs  for  CPT  code 
99215  would  have  remained  at  1.53,  but 
all  1995  CFs  would  have  been  reduced 
1.1  percent 

Therefore,  in  §414.28  ("Conversion 
factors"),  we  propose  to  revise 
paragraph  (b)  ("Subsequent  CFs")  to 
state  that  beginning  January  1, 1996,  the 
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CF  for  each  CY  may  be  further  adjxnted 
to  maintain  budget  neutrality. 

B.  Bundled  Services 

1.  Hydration  Therapy  and 
Qiemotherapy 

Hydration  therapy  intravenous  (TV) 
infusion  is  billed  imder  CPT  codes 

90780  (up  to  1  hour)  and  90781  (each 
additional  hour,  up  to  8  hours).  The 
saline  solution  used  in  hydratim 
therapy  IV  infusion  is  billed  and  paid 
separately  under  the  appropriate  HCFA 
Common  Procedure  Coding  System 
(HCPCS)  "J"  code.  Chemotherapy  IV 
infusion  is  billed  under  CPT  codes 
96410  (up  to  1  hour),  96412  (each 
additional  hour,  up  to  8  hours),  and 
96414  (more  than  8  hours).  The 
chemotherapy  drug  is  billed  and  paid 
separately  imder  the  appropriate  HCPCS 
"J"  code. 

Hydration  therapy  IV  infusion  may  be 
administered  at  the  same  time  as 
chemotherapy.  In  some  cases,  the  saline 
solution  is  mixed  with  the 
chemotherapy  drug.  We  believe  that 
paying  for  hydration  therapy  IV  infusion 
and  chemotherapy  IV  infusion 
administered  at  the  same  time 
represents  duplicate  payment. 
Therefore,  we  propose  not  paying 
separately  for  CPT  codes  90780  and 

90781  when  billed  on  the  same  day  as 
CPT  codes  96410,  96412,  and  96414.  We 
would  continue  to  pay  separately  for  the 
saline  solution  and  the  chemotherapy 
drug.  This  proposal  reflects  a  policy 
change  that  is  not  explicitly  addressed 
in  our  regulations. 

2.  Evaluation  of  Psychiatric  Records  and 
Re{>orts  and  Family  Counseling  Services 

At  present,  we  allow  separate 
payment  for  the  following  codes: 

•  CPT  code  90825  (Psychiatric 
evaluation  of  hospital  records,  other 
psychiatric  reports,  psychometric  and/ 
or  projective  tests,  and  other 
accumulated  data  for  medical  diagnostic 
purposes). 

•  CPT  code  90887  (Interpretation  or 
explanation  of  results  of  psychiatric, 
other  medical  examinations  and 
procedures,  or  other  accumulated  data 
to  family  or  other  responsible  persons, 
or  advising  them  how  to  assist  the 
patient). 

We  believe  that  these  activities  are 
generally  performed  as  part  of  the 
prework  and  postwork  of  other 
physician  services.  For  example,  the 
work  involved  in  a  psychiatric 
evaluation  of  records  and  tests  as 
described  by  CPT  code  90825  is  a 
fundamented  element  of  the  prework 
and  postwork  of  other  psychiatric 
services,  such  as  individual  ' 


psychotherapy  (CPT  codes  90842 
through  90844).  The  interpretation  or 
explanation  of  the  results  of  medical 
examinations  or  procedures  as 
described  by  CPT  code  90887  is  also  an 
integral  part  of  the  prework  and 
postwork  of  other  physician  services. 
Counseling  of  the  family  is  part  of  the 
postwork  of  evaluation  and  management 
services. 

When  these  types  of  activities  are 
performed  in  conjunction  with 
evaluation  and  management  services  or 
writh  surgical  services,  payment  for  them 
is  included  in  the  prework  and 
postwork  components  of  the  visit  or 
procedure.  The  psychiatric  evaluation  of 
hospital  records  and  the  interpretation 
or  explanation  of  psychiatric 
examinations  are  not  significantly 
different  from  other  types  of  medical 
evaluations  of  records  or  interpretation 
of  other  examinations.  With,  the 
exception  of  family  counseling  services, 
the  RVUs  for  psychiatric  services  (CPT 
codes  90801  and  90835  through  90857) 
already  include  the  prework  and 
postwork  activities  described  by  CPT 
codes  90825  and  90887.  Thus, 
continuing  to  allow  separate  payment 
for  these  procedures,  in  addition  to 
payment  for  other  psychiatric  services, 
results  in  duplicate  payments  and  is 
inconsistent  with  oiu  policy  for  other 
services.  (We  also  note  that  the  times 
associated  with  the  individual  medical 
psychotherapy  CPT  codes  90842 
through  90844  are  face-to-£Bce  times. 
While  payment  for  the  review  and 
preparation  of  records  is  included  in  the 
fee  schedule  payment  for  these  codes, 
the  time  spent  in  those  activities  shouM 
not  be  counted  for  purposes  of 
determining  and  reporting  the  level  of 
the  individual  psychotherapy  code.) 

With  respect  to  family  counseling 
services.  Medicare  has  a  longstanding 
policy  of  covering  these  services  if  they 
are  needed  to  assess  the  capability  of  the 
family  in,  and  to  assist  family  members 
in,  managing  the  patient.  The  service 
must  relate  primarily  to  the 
management  of  the  beneficiary's 
problems  and  not  to  the  treatment  of 
problems  of  the  family  member. 
Counseling  principally  concerned  with 
the  effects  of  the  beneficiary's  condition 
on  the  family  member  is  not  considered 
part  of  the  physician's  personal  service 
to  the  beneficiary;  thus,  it  is  not  covered 
imder  Medicare.  While  we  have  always 
considered  counseling  activities  to  be 
included  in  the  evaluation  and 
management  services,  such  as  office  and 
hospital  visits  that  are  described  by  CPT 
codes  99201  through  99353,  we  have 
not  had  the  same  policy  for  the 
psychotherapy  codes.  We  believe  it  is 
appropriate  to  bundle  covered  family 


counseling  procedures  into  the  other 
psychiatric  codes  so  that  our  policy  is 
consistent  with  our  policy  on  services 
furnished  by  other  physician  specialties. 

Therefore,  we  propose  to  change  the 
status  indicator  for  CPT  codes  90825 
and  90887  to  "B"  to  show  that  payment 
for  these  codes  is  bundled  into  the 
payment  for  another  service,  and 
separate  payment  would  not  be  allowed. 
We  would  implement  this  change  in  a 
budget-neutral  manner  by  redistributing 
the  RVUs  for  CPT  codes  90825  and 
90887  across  the  following  psychiatric 
codes:  90801. 90820,  90835,  90842 
through  90847,  and  90853  through 
90857.  This  proposal  reflects  a  policy 
change  that  is  not  explidtiy  addressed 
in  our  regulations. 

3.  Fitting  of  Spectacles 

The  fitting,  repair,  and  adjustment  of 
prosthetic  devices  (including  spectacles) 
are  covered  imder  section  18B£(s)(8)  of 
the  Act  Services  under  section 
1861  (s)(8)  are  not  included  in  the 
definition  of  physician  services  as 
defined  in  section  1848(j)(3)  of  the  Act 
and  should  not  be  payable  under  the 
l^ysidan  fee  schedule.  Nevertheless, 
we  inadvertently  established  payment 
amounts  for  the  fitting  of  spectacles  and 
low  vision  systems  under  the  physician 
fee  schedule.  Payment  for  the  fitting  of 
spectacles  is  included  in  the  payment 
for  the  spectacles  in  the  same  way  that 
payment  for  other  prosthetic  fitting 
services  is  included  in  the  payment  for 
theprosthetic  device. 

Therefore,  we  propose  to  cease  paying 
separately  for  the  fitting  of  spectacles 
and  low  vision  systems  to  end  this 
duplicate  payment  for  the  fitting 
service.  We  propose  to  assign  a  "B" 
status  indicator  for  the  following  CPT 
codes  to  indicate  that  the  services  are 
covered  under  Medicare,  but  payment 
for  them  is  bundled  into  the  payment 
for  the  spectacles: 


CPT  code 

Description 

92352  

Fitting  of  spectacle  prosthesis  for 

aphakia;  monofocal. 

92353  

Frtting  of  spectacle  prosthesis  for 

aphakia;  muitifocal. 

92354  

Fitting  of  spectacle  mounted  low 

vision  aid;  single  element  sys- 

tem. 

92355  

Fitting  of  spectacle  mounted  tow 

vision  aid;  telescopic  or  ottier 

compound  lens  system. 

92358  

Prosthesis  service  for  aphakia. 

temporary  (disposable  or  toan. 

iTK^uding  materials). 

92371   

Repair  and   refitting  spectacles; 

spectacle       prostheses       for 

aphakia. 

This  proposed  change  clarifies  both 
the  coverage  and  payment  policies.  The 


coverage  poUcy  is  clarified  in  that  the 
fitting  service  is  clearly  covered  as  part 
of  the  prosthesis.  The  payment  policy  is 
clarified  in  that  the  payment  for  the 
spectacles  includes  the  fitting  services, 
lius  proposal  reflects  a  policy  change 
that  is  not  explicitly  addressed  in  our 
regulations. 

C.  X-Bays  and  Electrocardiograms 
(EKGs)  Taken  in  the  Emergency  Boom 

This  issue  concerns  our  policy 
regarding  the  interpretation  of  x-rays  or 
electroc^iograms  (EKGs)  by  a  hospital 
emergency  room  physician  and  a  second 
interpretation  by  a  hospital's  radiologist 
or  cardiologist.  The  emergency  room 
physician  may  be  an  emergency 
medicine  specialist,  a  physician 
covering  the  emergency  room,  or  the 
patient's  personal  physician. 

Our  current  national  policy,  issued  in 
1981  in  section  2020C  of  the  Medicare 
Carriers  Manual,  states  that  when  a 
hospital  radiologist  interprets  an  x-ray 
that  has  already  been  interpreted  by 
another  physician,  the  service  of  the 
radiologist  almost  always  constitutes  a 
physician  service  and  should  be  paid  by 
the  Medicare  carrier.  The  instruction 
also  states  that  any  interpretation 
performed  by  the  physician  in  the 
emei^ncy  room  is  paid  through  his  or 
her  emergency  room  visit  fee.  (This 
manual  section  also  applies  this  policy 
to  the  interpretation  of  EKGs  by 
cardiologists.) 

Some  Medicare  carriers  are  paying 
separately  for  the  interpretations  of  both 
the  emergency  room  physician  and  the 
radiologist  or  cardiologist. 

In  our  deliberations  about  the  natiue 
of  the  appropriate  Medicare  policy  on 
payments  for  these  interpretations,  we 
have  taken  into  account  the  following 
factors: 

•  The  statement  in  the  existing 
manual  instruction  about  the  inclusion 
of  the  x-ray  interpretation  in  the 
emergency  room  visit  is  inconsistent 
with  the  AMA's  CPT  coding  system  that 
we  use  to  describe  and  process  claims 
for  physician  services.  In  discussing  the 
guidelines  for  the  evaluation  and 
management  service  codes,  the  CPT 
,  states  on  page  2  of  the  1995  Edition: 

The  actual  performance  of  diagnostic  tests/ 
studies  for  which  specific  CPT  codes  are 
available  is  not  included  in  the  levels  of  E/ 
M  (evaluation  and  management]  services. 
Physician  performance  of  diagnostic  tests/ 
studies  for  which  specific  CPT  codes  are 
available  should  be  reported  separately,  in 
addition  to  the  appropriate  E/M  code. 

We  note  that  the  AMA  has  not 
distinguished  between  the  evaluation 
and  management  codes  applicable  to  the 
emergency  room  and  other  evaluation 
and  management  codes  in  this  regard. 
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•  Somewhat  differenUy,  the- 
questionnaire  used  by  the  Harvard 
School  of  Public  Health  (in  a 
cooperative  agreement  with  us)  to 
develop  work  RVUs  for  the  physician 
fee  schedule  specifically  indicates  that 
the  interpretation  of  x-rays  is  included 
in  the  emergency  room  codes  (but  not  in 
the  other  evaluation  and  management 
codes).  However,  we  do  not  believe  that 
the  use  of  the  term  "interpretation"  in 
this  context  indicates  that  the 
emergency  room  physician  has 
furnished  an  in-depth  interpretation 
with  a  report  analogous  to  an 
interpretation  and  a  report  performed  by 
a  radiologist.  We  believe  it  is  conunon 
practice  for  au  emergency  room 
physician  to  "review"  x-rays  and  use 
the  information  gained  in  diagnosing 
and  treating  the  patient,  but  that  this 
review,  witiiout  a  report  for  inclusion  in 
the  patient's  medical  record  maintained 
by  the  hospital,  does  not  meet  the 
requirement  for  payment  of  a 
professional  component  radiologic 
service. 

•.  Section  13514  of  the  Onmibus 
Reconciliation  Act  of  1993,  PubUc  Law 
103-66,  enacted  on  August  10. 1993, 
requires  us  to  make  separate  payment 
for  EKG  interpretations  and  to  exclude 
the  RVUs  for  EKG  interpretations  from 
the  RVUs  for  visits  and  consultations. 

•  In  a  July  1993  report  entitled, 
"Medicare's  Reimbursement  for 
Interpretations  of  Hospital  Emergency 
Room  X-rays,"  the  Office  of  Inspector 
General  (OIG)  recommended  that  we 
pay  for  a  reinterpretation  of  x-rays  only 
if  the  attending  physician  specifically 
requests  a  second  physician's 
interpretation  to  furnish  appropriate 
medical  care  before  the  patient  is 
discharged.  The  report  stated  that  any 
other  reinterpretation  of  the  attending 
physician's  original  interpretation 
should  be  treated  and  paid  as  part  of  the 
hospital's  quality  assurance  program. 
(We  note  that  the  costs  of  quality  control 
activities  as  discussed  above  are  taken 
into  account  in  determining  pmyments 
made  to  the  hospital  by  the  hospital's 
Medicare  fiscal  intermediary.)  'The  net 
effect  of  the  OIG's  proposal  would  be 
that,  in  many  cases,  Medicare  carriers 
would  not  pay  separately  for  the 
interpretation  of  x-rays  by  either  the 
radiologist  or  the  emergency  room 
physician  since  the  OIG  operated  on  the 
assumption  (as  set  forth  in  the  Medicare 
Carriers  Manual)  that  the  emergency 
room  physician  is  paid  for  the 
interpretation  through  the  emergency 
room  visit  charge. 

•  The  CPT  coding  system  differs  in  its 
treatment  of  EKGs  and  x-rays.  For  EKGs, 
there  is  a  separate  code  for  the  taking  of 
an  EKG  tracing  (CPT  code  93005)  and 


for  the  interpreting  and  reporting  of  the 
procedure  (CPT  code  93010).  For  x-rays. 
the  code  represents  all  aspects  of  the 
procedure,  and  a  CPT  modifier  -  26  is 
used  when  only  the  professional 
component  is  billed.  On  page  230  of  the 
1995  Edition,  the  CPT  states:  "A  vmtten 
report,  signed  by  the  interpreting 
physician,  should  be  considered  an 
integral  part  of  a  radiologic  procedure- or 
interpretation." 

•  Under  §  405.550(b)(2)  (proposed  to 
be  redesignated  as  §  415.100(b)(2)),  the 
Medicare  carrier  pays  for  services  of 
physicians  to  patients  of  hospitals  only 
if  the  services  contribute  directly  to  the 
diagnosis  and  treatment  of  an  individual 
patient. 

•  There  is  no  legal  basis  for  a 
Medicare  carrier  to  deny  payment  to  any 
physician  for  the  interpretation  of  a 
reasonable  and  necessary  diagnostic  test 
if  payment  for  the  interpretation  is  not 
made  in  some  other  way. 

We  believe  that,  in  any  situation  in 
which  the  interpretation  of  the 
radiologist  or  cardiologist  is  furnished 
contemporaneously  with  the  diagnosis 
and  treatment  of  the  patient,  the 
Medicare  carrier  should  pay  for  the 
interpretation  made  by  the  radiologist  or 
cardiologist  and  deny  any  claim 
submitted  by  an  emergency  room 
physician  for  the  x-ray  interpretation. 
However,  in  the  case  of  emergency  room 
services,  the  specialist  often  does  not 
perform  the  interpretation  and  prepare 
the  report  until  a  significant  period  of 
time  (days  in  some  situations)  after  the 
patient  has  been  diagnosed,  treated,  and 
discharged.  We  beUeve  that  there  are 
situations  in  which  an  emergency  room 
physician  performs  the  interpretation 
and  report  required  by  the  patient  and 
that  a  later  interpretation  furnished  by 
the  cardiologist  or  radiologist  is 
essentially  a  quality  control  activity,  the 
costs  of  which  may  be  taken  into 
account  by  Medicare  fiscal 
intermediaries  in  their  payments  to 
hospitals.  Nevertheless,  if  the  hospital 
elects  to  have  the  cardiologist  or 
radiologist  perform  and  receive  payment 
for  the  interpretation  in  every 
emergency  room  case,  the  hospital 
should  ensure  that  other  physicians 
who  practice  on  its  premises  do  not  also 
bill  for  the  same  interpretation. 

We  believe  that  when  a  physician 
bills  for  the  interpretation  of  an  EKG  or 
the  professional  component  of  an  x-ray 
furnished  to  a  beneficiary  in  an 
emergency  room,  the  physician  is 
indicating  that  he  or  she  has  prepared 
a  written  report  of  the  findings  for 
inclusion  in  the  patient's  medical  record 
maintained  by  the  hospital.  We  note 
that  this  also  means  the  physician  is 
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assuming  legal  responsibility  ha  the 
interpretation  and  report. 

We  believe  that,  in  most  situations, 
the  Medicare  carrier  should  receive  only 
one  claim  for  an  interpretation  of  each 
procediue.  However,  when  multiple 
claims  are  received  for  the 
interpretation  and  report  or  professional 
component  of  an  x-ray  or  an  EKG,  the 
carrier  should  pay  for  the  service  that 
directly  contributed  to  the  diagnosis  and 
treatment  of  the  boieficiary. 

We  will  provide  further  guidance  to 
the  Medicare  carriers  through  operating 
instructions.  However,  in  practice,  the 
carrier  would  almost  always  pay  the 
first  claim  received  (since  the  carrier 
would  not  know  if  a  second  bill  will 
arrive).  If  a  second  bill  is  received,  the 
"Medicare  carrier  would  suspend  the 
claim  to  determine  whether  to  pay  the 
claim. 

Listed  below  are  the  elements  of  our 
proposed  policy.  If  the  policy  is 
adopted,  we  will  incorporate  the  policy 
in  a  new  Medicare  Carriers  Manual 
instruction. 

•  The  carrier  should  generally  pay 
separately  for  only  one  interpretation  of 
an  EKG  or  x-ray  procedure  furnished  to 
an  emergency  room  patient.  However, 
there  should  be  provision  for  an 
additional  interpretation  under  unusual 
drciunstances  such  as  a  questionable 
finding  for  which  the  physician 
performing  the  initial  interpretation 
believes  another  physician's  expertise  is 
needed. 

•  The  professional  component  of  a 
diagnostic  procedure  furnished  to  a 
beneficiary  in  a  hospital  includes  an 
interpretation  and  written  report  for 
inclusion  in  the  beneficiary's  medical 
record  maintained  by  the  hospital.  We 
propose  to  place  this  reqmrement  in  the 
radiology  section  of  the  regulations  on 
services  of  physicians  in  providers  at 

§  405.554(a).  (Under  the  recodification 
proposed  in  this  regulation,  this  section 
would  become  415.120(a).) 

•  We  would  distinguish  between  an 
"interpretation  and  report"  of  an  x-ray 
or  an  EKG  procedure  and  a  "review"  of 
the  procedure.  An  interpretation  and 
report  of  the  procedure  is  separately 
payable  by  the  carrier.  A  review  of  the 
findings  of  these  procedures,  without  a 
written  report,  does  not  meet  the 
conditions  for  separate  payment  of  the 
service  since  the  review  is  already 
included  in  the  emergency  room  visit 
payment. 

•  In  the  case  of  multiple  bills  for  the 
same  interpretation  and  report,  we 
would  instruct  the  carriers  to  adopt  the 
following  procedures: 

■f  End  the  policy  of  considering 
physician  specialty  to  be  the  prime 
consideration  in  deciding  which 


interpretation  and  report  to  pay 
regardless  of  when  the  service  is 
performed. 

+  Pay  for  the  intopretation  and 
report  that  directly  contributed  to  the 
diagnosis  and  treatment  of  the 
individual  patient 

+  Pay  for  the  interpretation  billed  by 
the  cardiologist  or  radiologist  if  the 
interpretation  of  the  procedure  is 
performed  contemporaneously  with  the 
diagnosis  and  treatment  of  the 
beneficiary.  (This  interpretation  may  be 
a  verbal  report  conveyed  to  the  treating 
physician  that  will  be  written  in  a  report 
at  a  later  time.) 

•  We  propose  to  minimize  the 
carrier's  need  to  make  decisions  about 
which  claim  to  pay  when  multiple 
claims  for  the  interpretation  and  report 
of  the  same  procedure  are  received  by — 

■•■  Encouraging  hospitals  to  exercise 
their  authority  over  the  medical  staff  to 
ensure  that  only  one  claim  per 
interpretation  is  submitted; 

+  Advising  hospitals  that  if  they 
allow  a  physician  to  perform  and  bill  for 
a  medically  necessary  service  (the 
interpretation  and  report)  in  an 
emergency  room  and  permit  another 
physician  to  perform  and  bill  for  the 
same  service,  the  Medicare  carrier  will 
not  pay  two  claims; 

■t-  Advising  hospitals  that  the 
Medicare  carrier  may  determine  that  the 
hospital's  "official  interpretation"  is  for 
quality  control  and  liability  purposes 
only  and  is  a  service  to  the  hospital 
rather  than  to  an  individual  beneficiary; 
and 

+  Advising  hospitals  that  Medicare 
fiscal  intermediaries  consider  costs 
inciured  for  quality  control  activities  in 
determining  payments  to  hospitals. 

•  When  the  Medicare  carrier  receives 
only  one  claim  for  an  interpretation  and 
the  procedure  is  reasonable  and 
necessary,  the  carrier  will  pay  the  claim. 
When  the  claim  is  fi'om  a  cardiologist  or 
radiologist,  we  will  not  require  the 
Medicare  carrier  to  make  a 
determination  of  whether  the  service  is 
a  quality  control  service.  We  will 
presume  that  the  one  service  billed  was 
a  service  to  the  individual  beneficiary. 

D.  Extension  of  Site-of-Service  Payment 
Differential  to  Services  in  Ambulatory 
Surgical  Centers  (ASCs) 

Services  that  are  performed  more  than 
50  percent  of  the  time  in  office  settings 
are  subject  to  a  site-of-service  payment 
differential  if  they  are  performed  in 
hospital  outpatient  departments  and 
inpatient  settings.  For  these  procedures, 
the  PE  RVUs  are  reduced  by  50  percent. 
We  base  the  PE  RVUs  on  charge  data 
fiom  the  office  setting.  We  assiune  that 
office  charge  data  accurately  reflect 


physician  PEs  in  the  office  setting. 
Therefore,  for  office-based  services,  the 
PE  RVUs  reflect  office  practice  costs. 
The  payment  differential  reflects  the 
fact  Uiat  PEs  are  lower  for  services 

Eerformed  in  hospital  settings  lising 
ospital  equipment,  p>ersonnel,  and 
space.  We  developed  the  site-of-service 
payment  differential  under  the  authority 
of  section  1848(c)(4)  of  the  Act,  which 
permits  the  Seoetary  to  establish 
ancillary  policies  necessary  to 
implement  the  physician  ke  schedule. 
Services  furnished  in  ASCs  were 
originally  exempt  fircan  the  site-of- 
service  payment  differential  because 
ASC-approved  procedures  were 
performed  less  than  50  percent  of  the 
time  in  a  physician's  office,  that  is,  the 
ASC  list  and  site-of-service  payment 
difiiarential  were  mutually  exclusive. 

However,  now  a  procedure  furnished 
more  than  50  percent  of  the  time  in  a 
physician's  office  may  be  an  ASC- 
approved  procedure,  for  example,  when 
the  ASC  setting  is  more  appropriate  in 
cases  when  a  patient  needs  anesthesia. 
Therefore,  we  propose  extending  the 
site-of-service  payment  differential  to 
office-based  services  if  those  services 
are  performed  in  an  ASC. 

We  see  no  reason  for  exempting  these 
procedures  fiom  the  site-of-service 
payment  differential  because  payments 
for  overhead  and  other  expenses 
included  in  the  PE  RVUs  duplicate  the 
expenses  paid  in  the  ASC  facility 
payment  rate,  that  is,  the  physician  does 
not  bear  these  expenses  himself  as  he 
would  in  his  own  office.  Therefore,  in 
§414.32  ("Determining  payments  for 
certain  physician  services  furnished  in 
facility  settings"),  we  propose  to  remove 
bom  paragraph  (d)  ("Services  excluded 
firom  the  reduction")  the  subordinate 
paragraph  (d)(2),  which  would  have  the 
effect  of  applying  the  site-of-service 
payment  differential  to  ASC  services. 

The  following  procedure  codes 
currently  on  the  ASC  list  are  furnished 
more  than  50  percent  of  the  time  in  a 
physician's  office.  Therefore,  we 
propose  adding  them  to  the  list  of 
services  subject  to  the  site-of-service 
payment  differential. 

Procedure  Codes  To  Be  Added  to 
THE  Site-of-Service  Differential 
List 


Procedure  Cooes  To  Be  Added  to 
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Description 

11042  

Cleansing  of  skin/tissue. 
Removal  of  skin  lesk>n. 

11404  

11424  ._ 

11444  

Removal  of  skin  leskxi. 
Removal  of  skin  lesion 

11446  

Removal  of  skin  leskxi 

11604  

Removed  of  skin  lesion. 

11624  

Removal  of  skin  leskm. 

11644 
12021 
13100 
13101 
13120 
13121 
13131 
13132 
13150 
131  SI 
131$2 
14000 
14020 
14040 
14041 
14060 
14061 
15740 
19100 
20670 
21025 
21026 
21040 
21041 
21208 
21210 
21215 
21248 
21249 
21440 
21465 
21550 
21920 
23066 
23330 

236^ 
23931 
24065 
24362 
25065 
25624 
25635 
26070 
26432 
26605 
26645 
27086 
27323 
27520 
27604 
27613 
27760 
27780 
27786 
27788 
28003 
28030 
28043 
28092 
28222 
28261 
28313 
28400 
28835 
28665 
29850 
30124 
30560 
30580 
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Deecriptkm 


Removal  of  skih  leskxi. 
Closure  of  split  wourxl 
Repair  of  wound  or  lesion. 
Repair  of  wourvj  or  lesk>n. 
Repair  of  wound  or  lesion. 
RefMir  of  wound  or  lesion. 
Repair  of  wound  or  leswn. 
Repair  of  wound  or  lesion. 
Repair  01  wound  or  lesk>n. 
Repair  of  wound  or  leskm. 
R^wir  of  wound  or  leskxi. 
Skin  tissue  rearrangement 
Skin  tissue  rearrangement 
Skin  tissue  rearrangement 
Skin  tissue  rearrangement 
Skin  tissue  rearrangement 
Skintesue  rearrangement 
Island  pedk^  flap  graft 
Brapsy  of  breast 
Removal  of  support  implant 
Excisnn  of  bone,  k>wer  jaw. 
Excisnn  of  facial  bone(s). 
Removal  of  jaw  txKw  lesion. 
Renwvai  of  jaw  tx)ne  leskxi. 
Augmentatkxi  of  facial  txxies. 
Face  bone  graft. 
Lower  jaw  bone  graft 
Reconstruction  of  jaw. 
Reconstruction  of  jaw. 
Repair  dental  ridge  fracture. 
Reset  diskKated  jaw. 
Bk)psy  of  neck/chest 
Bkipsy  soft  tissue  of  back. 
Bk>psy  stxxrider  tissues. 
Remove  shoukler  foreign 

body. 
Treat  humerus  fracture. 
Drainage  of  arm  bursa. 
Bkipsy  arm/eltx>w  soft  tissue. 
Reconstruct  elbow  joint. 
Bkjpsy  foroarm  soft  tissues. 
Treat  wrist  bone  fracture. 
Treat  wrist  bone  fracture. 
ExploreAreat  harxl  joint 
Repair  finger  tendon. 
Treat  metacarpal  fracture. 
Treat  thumb  fracture. 
Remove  hip  foreign  txxJy. 
Bkipsy  thigh  soft  tissues. 
Treat  kneecap  fracture. 
Drain  lower  leg  bursa. 
Biopsy  k>wer  leg  soft  tissue. 
Treatment  of  ankle  fracture. 
Treatment  of  fitxjia  fracture. 
Treatment  of  ankle  fracture. 
Treatment  of  ankle  fracture. 
Treatment  of  foot  infectkxi. 
Removal  of  foot  nerve. 
Exciskxi  of  foot  leskxi. 
Removal  of  toe  lesk>ns. 
Release  of  foot  tendons. 
Revision  of  foot  tendon. 
Repair  deformity  of  toe. 
Treatment  of  heel  fracture. 
Treat  toe  dislocation. 
Treat  toe  disk)catk>n. 
Knee  arthroscopy/surgery. 
Removal  of  nose  lesion. 
Release  of  nasal  adhesior^. 
Repair  upper  jaw  fistula. 
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HCPCS 

Description 

30801  

Cauterizatkxi  inner  nose. 

31233  

Nasal/sinus  endoscopy,  dx. 

31235  

Nasal/sinus  erxjoscopy,  dx. 

31237  

Nasal/sinus  endoscopy,  surg. 

31238  

Nasal/sinus  endoscopy,  surg. 

31525  

DiagnostK  laryngoscopy. 

31570 „.. 

Laryngoscopy  with  injectkxi. 

33011  .- 

Repeat  drainage  of  heart  sac. 

38300 „... 

Drainage  lymph  node  leskxi. 

38505  .„ 

Needle  bk)psy,  lymph  node(s). 

40510  

Partial  exciskxi  of  Hp. 

40801  

Drainage  of  mouth  lesion. 

40814  

Excise/repair  mouth  lesion. 

40816  

Exctskxi  of  mouth  lesion. 

40819  

Excise  lip  or  cheek  fokJ. 

40820  

Treatment  of  mouth  leskxi. 

4iogo  

Drainage  of  mouth  leskxi. 

41008  

Drainage  of  mouth  lesion. 

41105  

Bkipsy  of  tongue. 

41110  

Exciskxi  of  tongue  leskxi. 

41112  

Excision  of  tongue  leskxi. 

41113  

Exciskxi  of  tongue  lesk>n. 

41800  

Drainage  of  gum  leskxi. 

41806  

Removal  foreign  body,  gum. 

41806  

Removal  foreign  bddy,  jaw- 

bone. 

41827  ._ 

Exciskxi  of  gum  leskxi. 

42000  

Drainage  mouth  roof  leskxi. 

42104  

Exciskxi  leskxi,  mouth  roof. 

42106  

Exciskxi  lesion,  mouth  roof. 

42107  

Exciskxi  leskxi,  mouth  root 

42160  

Treatment  mouth  roof  leskxi. 

42300  

Drainage  of  salivary  gland. 

42310  

Drainage  of  salivary  gland. 

42335  

Removal  of  salivary  stone. 

42340  

Removal  of  salivary  stone. 

42405  

Bkipsy  of  salivary  gland. 

42408  

Excision  of  salivary  cyst. 

42700  

Drainage  of  tonsil  abscess. 

45305  

Proctosigmoidoscopy;  bkipsy. 

46308  

Proctosigmoidoscopy. 

45309  

ProctosigmokJoscopy. 

46050  

Incision  of  anal  abscess. 

46220  

Removal  of  anal  tab. 

46610  

Anoscopy;  remove  leskxi. 

46611  

Anoscopy. 

51710  

Change  of  bladder  tube. 

51725  

Simple  cystometrogram. 

51726  

Complex  cystometrogram. 

51772  

Urethra  pressure  profile. 

51785  

Anal/urinary  muscle  study. 

52000  

Cystoscopy. 

52010  

Cystoscopy  &  duct  catheter. 

52281  

Cystoscopy  and  treatment 

52285 

Cystoscopy  and  treatment 

53420  

Reconstruct  urethra,  stage  1 . 

54065  

Destruction,  penis  lesion(s). 

55700  

Bkipsy  of  prostate. 

56405  

1  &  D  of  vulva/perineum. 

56605  

Bk}psy  of  vulva/perineum. 

57180 

Treat  vaginal  bleeding. 

57800  

Dilation  of  cervcal  canal. 

60000  

Drain  thyroid^ongue  cyst 

61070  

Brain  canal  shunt  procedilre. 

63600  

Remove  spinal  cord  lesion. 

64420  

Injectkxi  for  nerwe  block. 

65270  

Repair  of  eye  wound. 

65805  

Drainage  of  eye. 

66030  

Injection  treatment  of  eye. 

66762  

Reviskxi  of  ins. 

Procedure  Codes  To  Be  Added  to 
THE  Site-of-Service  Differential 
List— Continued 


HCPCS 

Descriptkxi 

67031  - 

Laser  surgery,  eye  strands. 

67101  „. 

Repair,  detached  retina. 

67105  

Repair,  detached  retina. 

67141  

Treatment  of  retina. 

672)8 

Treatment  of  retinal  leskxi. 

67921 

Repair  eyelid  defect. 

69424  

Remove  ventilating  tube. 

E.  Services  of  Teaching  Physicians 
1.  General  Background 

The  focus  of  this  proposal  is  Medicare 
payment  for  those  services  furnished 
under  graduate  medical  education 
(GME)  programs  that  are  not  payable 
through  the  mechanisms  established  for 
direct  GME  costs  by  se^ion  1886(h)  of 
the  Act.  Section  1886(h)  addresses 
Medicare  payments  to  hospitals  and 
hospital-based  providers  for  the  costs  of 
approved  GME  programs  in  medicine, 
osteopathy,  dentistry,  and  podiatry. 
These  costs  include  residents'  salaries 
and  fringe  benefits,  physician 
compensation  costs  for  GME  program 
activities  that  are  not  payable  on  a  fee 
schedule  basis,  and  other  GME  program 
costs. 

Medicare  intermediary  expendittnes 
under  section  1886(h)  of  the  Act  for 
fiscal  year  (FY)  1996  are  estimated  to  be 
approximately  $1.9  billion.  In  addition, 
under  section  1886(d)(5)(B)  of  the  Act, 
Medicare  makes  additional  payments  to 
teaching  hospitals  under  the  prospective 
payment  system  (PPS)  for  the  higher 
indirect  operating  costs  hospitals  incur 
by  having  C^IE  programs.  CThese  are 
costs  other  than  direct  GME  costs.) 
Medicare  indirect  GME  payments  for  FY 
1996  are  estimated  to  be  approximately 
$4.9  billion.  Medicare  also  supports 
GME  programs  in  teaching  hospitals 
through  billings  for  the  services  ol 
attending  physicians  who  involve 
residents  in  the  care  of  their  patients. 
The  amount  of  Medicare  expenditures 
for  these  services  is  not  known  since 
attending  physicians  are  not  required  to 
distinguish  between  services  they 
personally  furnish  and  those  they 
furnish  as  attending  physicians  in 
claims  submitted  to  the  part  B  carriers. 

This  proposal  addresses  services  of 
teaching  physicians  that  are  payable  on 
a  fee  schedule  basis,  services  of 
residents  in  settings  that  are  not  payable 
imder  section  1886(h],  and  services  of 
moonlighting  residents.  In  addition,  the 
proposed  rule  addresses,  but  does  not 
substantially  change,  existing  rules  on 
related  issues  on  Medicare  payments  for 
the  services  of  residents  in  approved 
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(^4E  programs  furnished  in  certain 
freestanding  skilled  nursing  focilities 
(SNFs)  and  home  health  agencies 
(HHAs),  and  services  of  residents  who 
are  not  in  approved  GME  programs.  We 
refer  to  the  section  1886(h)  mechanisms 
to  distinguish  between  that  payment 
methodology  and  other  payment 
mechanisms. 

Title  XVm  of  the  Act  provides 
separate  coverage  and  payment  bases  for 
provider  services  and  physician 
services.  Under  Medicare,  provider 
services,  such  as  inpatient  hospital 
services  and  SNF  services,  are  covered 
under  Hospital  Insurance  (Part  A)  and 
are  paid  from  the  Part  A  Trust  Fund. 
Outpatient  hospital  services  are  covered 
under  Supplementary  Medical 
Insurance  (Part  B)  and  are  paid  from  the 
Part  B  Trust  Fimd.  Provider  services  are 
paid  on  a  prospective  payment, 
reasonable  cost,  or  other  payment 
mechanism  through  Medicare 
contractors  called  "fiscal 
intermediaries."  Physician  services  and 
other  "medical  and  other  health 
services,"  as  defined  in  section  1861  (s) 
of  the  Act  are  generally  paid  under  Part 
B  through  Medicare  contractors  called 
"carriers."  To  administer  the  Medicare 

Srogram.  we  must  distinguish  clearly 
etween  provider  services  and 
physician  services  to  determine  the 
appropriate  payment  methodology  and 
the  appropriate  Trust  Fund  that  is  liable 
for  payment. 

In  part  405  ("Federal  Health 
Insurance  for  the  Aged  and  Disabled"), 
subpart  D  ("Principles  of 
Reimbursement  for  Services  by 
Hospital-Based  Physicians"), 
regulations  beginning  with  §  405.480  set 
forth  the  basic  principles  regarding 
payment  for  services  of  physicians  who 
practice  in  providers.  Additional 
principles  applicable  to  payment  for 
physician  services  in  teaching  hospitals 
appear  in  subpart  E  ("Criteria  for 
Determination  of  Reasonable  Charges; 
Payment  for  Services  of  Hospital 
Interns,  Residents,  and  Supervising 
Physicians")  in  §§405.520  and  405.521. 
Principles  applicable  to  services  of 
interns  and  residents  appear  in 
§§405.52:?  through  405.525.  Sections 
405.465  and  405.466  address  the 
payment  methodology  for  teaching 
hospitals  that  elect  reasonable  cost 
payments  for  physician  services.  (See 
sections  1832(a)(2)(B)(i)(II)  and 
1861(b)(7)  of  the  Act.)  Since  Uie 
publication  of  these  regulations,  the 
Congress  has  enacted  a  series  of 
legislative  changes  that  affect  payments 
for  these  services,  and  we  propose  to 
revise  the  regulations  to  conform  to 
these  statutory  changes  and  to  clarify 
current  policy. 


Section  948  of  the  Omnibus 
Reconciliation  Act  of  1980  (ORA  '80) 
(Pub.  L.  96-499),  enacted  on  December 
5. 1980,  as  amended  by  section  2307  of 
the  Deficit  Reduction  Act  of  1984 
(DEFRA  '84)  (Pub.  L.  98-369),  enacted 
on  July  18, 1984,  addressed  payments 
for  physician  services  in  teaching 
settings.  (See  section  1842(b)(7)  of  the 
Act.)  Another  pertinent  legislative 
change,  section  108  of  the  Tax  Equity 
and  Fiscal  ResponsibiUty  Act  of  1982 
(TEFRA  '82)  (Pub.  L.  97-248),  enacted 
on  September  3, 1982,  added  a  new 
section  1887  to  the  Act.  That  legislation 
dealt  explicitly  with  distinguishing 
between  the  professional  services 
physicians  furnish  to  individual 
patients  in  a  provider  and  services 
physicians  furnish  to  the  provider  itself. 
While  section  1887  of  the  Act  does  not 
specifically  address  teaching  physicians 
or  GME  issues,  it  is  consistent  with 
Medicare  policy  on  classifying  the 
activities  in  Which  physicians  in 
teaching  hospitals  are  engaged. 

We  published  a  final  rule  with 
comment  period  in  the  Federal  Register 
on  March  2, 1983  (48  FR  8902),  which 
implemented  the  provisions  of  section 
1887  of  the  Act.  That  final  rule  revised 
the  regulations  that  govern  Medicare 
payment  for  services  of  physicians  who 
practice  in  providers  such  as  hospitals, 
SNFs,  and  comprehensive  outpatient 
rehabilitation  facilities.  As  a  part  of  that 
final  rule,  we  revised  §§  405.480 
through  405.482,  removed  §§  405.483 
through  405.488,  and  added  new 
§§  405.550  through  405.557.  Those 
regulations — 

•  Set  forth  basic  criteria  for 
distinguishing  those  physician  services 
furnished  in  providers  that  are  payable 
by  Part  B  carriers  as  physician  services 
to  individual  patients  from  those 
services  that  are  payable  by  fiscal 
intermediaries  as  physician  services  ta 
the  provider  itself; 

•  Set  limits  on  the  amounts  payable 
on  a  reasonable  cost  basis  to  providers 
for  physician  services  to  the  provider; 
and 

•  Established  more  specific  criteria 
for  determining  the  basis  and  amount  of 
payment  for  physician  services  in  the 
specialties  of  anesthesiology,  radiology, 
and  pathology. 

In  the  preamble  to  the  March  1983 
final  rule  (48  FR  8906),  we  stated  that 
because  of  problems  related  to  applying 
portions  of  the  revised  regulations  to 
teaching  hospitals  and  to  implement 
sections  1842(b)(6)  and  1861(b)(7)  of  the 
Act  for  physician  payment  (as  amended 
by  section  948  of  ORA  '80),  we  planned 
to  pubhsh,  in  a  separate  document, 
proposed  regulations  that  would 
establish  special  rules  governing 


payment  for  services  of  physicians  in 
teaching  hospitals.  These  rules  would 
have  superseded  §§  405.520  and 
405.521  if  they  became  effective. 
Subsequently,  however,  the  Congress 
passed  DEFRA  '84,  which  further 
amended  section  1842(b)(6)  of  the  Act 
and  redesignated  it  as  section 
1842(b)(7). 

Another  statutory  change  that  affected 
payments  to  teaching  hospitals  was 
section  9202  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985  (COBRA  '85)  (Pub.  L.  99-272). 
enacted  on  April  7, 1986,  as  amended 
by  section  9314  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986  (OBRA  '86) 
(Pub.  L.  99-509),  enacted  on  October  21, 
1986.  which  added  a  new  section 
1886(h)  to  the  Act.  Section  1886(h)  of 
the  Act  revised  the  method  of 
calculating  Medicare  payment  for  the 
direct  costs  of  approved  GME  activities 
such  as  residents'  salaries  and  fringe 
benefits,  from  reasonable  cost  payment 
to  payments  based  on  hospital-specific 
per-resident  amounts  multiplied  by  the 
number  of  fuU-time  equivalent  (FTE) 
residents  working  in  the  hospital  during 
a  hospital's  cost  reporting  period. 

A  major  change  in  the  Medicare 
payment  rules  for  physician  services  in 
general  was  enacted  as  part  of  the 
Omnibus  Budget  Reconciliation  Act  of 

1989  (OBRA  '89)  (Pub.  L.  101-239), 
enacted  on  December  19, 1989,  which 
added  section  1848  to  the  Act.  Section 
1848  replaced  the  reasonable  charge 
payment  mechanism  with  a  fee 
schedule  for  physician  services.  The 
Omnibus  Budget  Reconciliation  Act  of 

1990  (OBRA  '90)  (Pub.  L.  101-508). 
enacted  on  November  5, 1990, 
contained  several  modifications  and 
clarifications  to  the  OBRA  '89 
provisions  that  established  the 
physician  fee  schedule. 

2.  Payment  for  Physician  Services 
Fmnished  in  Teadiing  Settings 

a.  Current  Practices.  Of  the  nearly 
7,000  hospitals  that  participate  in 
Medicare,  approximately  1,200  have 
GME  programs  that  are  approved  for 
residency  training  by  the  appropriate 
accrediting  organization.  (We  are  using 
the  term  "residents"  in  this  preamble  to 
include  residents,  interns,  and  fellows 
who  are  in  formally  organized  and 
approved  GME  programs.) 

For  hospital  cost  reporting  periods 
beginning  on  or  after  July  1, 1985,  the 
costs  of  residents'  compensation 
(representing  payment  for  the  residents' 
services),  certain  physician 
compensation  costs  related  to  GME 
programs,  and  other  GME  program  costs 
are  payable  based  on  hospital-specific 
per-resident  amounts  as  described  in 
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§  413.86,  in  accordance  with  section 
1886(h)  of  the  Act.  Physician 
compensation  costs  for  administrative 
and  supervisory  services  unrelated  to 
the  GME  program  or  other  approved 
educational  activities  are  payable  as 
operating  costs  through  diagnosis- 
related  group  payments  imder  PPS  for 
inpatient  services  and  on  a  reasonable 
cost  basis  for  inpatient  services  in 
hospitals  excluded  from  PPS  and  for 
outpatient  services. 

m  the  case  of  those  few  teaching 
hospitals  that  elect  reasonable  cost 
payments  for  physician  direct  medical 
and  surgical  services  under  section 
1861(b)(7)  of  the  Act  instead  of  billing 
for  services  to  Medicare  beneficiaries  on 
a  fee-for-service  basis,  the  election  and 
payment  mechanisms  described  in 
current  §§405.465  and  405.466  would 
be  set  forth  in  this  proposed  rule  in  new 
§  415.160  and  in  redesignated 
§§415.162  and  415.164. 

Practices  vary  widely  among  and 
within  teaching  hospitals  with  respect 
to  the  degree  of  physician  involvement 
in  the  care  of  patients.  In  some  cases, 
teaching  physicians  personally  direct 
residents  in  furnishing  patient  care 
services.  In  others,  residents  assume  a 
greater  degree  of  responsibility  for  the 
care  patients  receive,  and  the  teaching 
physicians  exercise  only  general  control 
over  the  residents'  activities. 

b.  Statutory  and  Other  Developments 
Pertaining  to  Teaching  Physician 
Senices.  (1)  Original  Medicare  Law  and 
Regulations.  As  originally  enacted,  title 
XVin  of  the  Act  excluded  the  services 
of  physicians,  interns,  and  residents 
from  the  definition  of  "inpatient 
hospital  services."  except  for  the 
services  of  interns  and  residents  in 
approved  training  programs.  The 
services  of  residents  in  an  approved 
program  of  a  hospital  with  which  an 
SNF  has  a  transfer  agreement  are 
included  in  the  definition  of  "extended 
care  services"  and  in  the  definition  of 
"home  health  services"  in  the  case  of  an 
HHA  that  is  affiliated  vdth  or  imder 
common  control  of  a  hospital  having  the 
program.  These  provisions  established 
the  costs  of  approved  GME  programs  for 
provider  services  payable  by 
intermediaries  on  a  reasonable  cost 
basis.  The  Act  did  not  include  special 
rules  for  payment  of  physician  services 
in  teaching  hospitals. 

Under  §§  405.520  and  405.521  for 
teaching  physician  services,  and 
§§405.522  through  405.525  for 
residents'  services,  a  physician  in  a 
teaching  setting  is  considered  the 
attending  physician  for  a  Medicare 
patient,  and  thereby  quaUfies  for  Part  B 
payment,  only  if  he  or  she  furnishes 
"personal  and  identifiable  direction"  to 


the  interns  and  residents  who  provide 
the  actual  services  to  the  patient.  Before 
January  1, 1992,  Part  B  physician 
services  were  paid  imder  the  reasonable 
charge  payment  system.  As  of  January  1, 
1992,  these  physician  services  are  paid 
under  the  physician  fee  schedule  set 
forth  in  part  414  (56  FR  59502). 

Although  §  405.521(b)  lists  examples 
that  illustrate  the  types  of 
responsibilities  attending  physicians 
typically  carry  out,  the  list  is  not 
exhaustive.  In  individual  cases,  it  may 
be  difficult  to  determine,  by  referring  to 
§  405.521.  Aether  a  physician  in  a 
teaching  setting  is  the  "attending 
physician"  for  a  Medicare  patient.  It 
may  be  necessary  for  the  carrier  to 
review  hospital  charts  to  see  if  the 
attending  physician  requirements  were 
met;  however,  the  involvement  of  the 
teaching  physician  in  individual 
services  is  often  unclear  from  a  review 
of  the  charts. 

It  became  apparent,  shortly  after 
§§405.520  and  405.521  were  issued, 
that  some  Medicare  carriers  were  paying 
charges  for  physician  services  in  some 
teaching  hospitals,  even  though  interns 
and  residents  were  primarily 
responsible  for  the  care  of  the  patients. 
The  physicians  who  were  billing  for 
these  services  were  often  assiuning  only 
limited  responsibility  for  the  medical 
management  of  the  patients'  treatment. 
It  also  became  clear  that  some 
physicians  were  submitting  charges  for 
services  furnished  to  Medicare  patients 
even  though  non-Medicare  patients 
were  not  billed  for  similar  services,  and 
patients  generally  were  not  obligated  to 
pay  for  these  physician  services. 

m  April  1969,  these  problems  led  to 
the  issuance  of  Intermediary  Letter  (I.L.) 
372,  which  sets  forth  specific  conditions 
that  physicians  in  teaching  settings 
must  meet  to  be  considered  attending 
physicians  and,  thus,  qualify  to  charge 
the  carrier  for  services  in  which  they 
involve  residents.  It  also  specifies  how 
carriers  must  determine  the  reasonable 
charges  for  these  services.  Although  I.L. 
372,  which  is  still  in  effect,  has 
provided  guidance  to  Medicare  carriers 
and  intermediaries  on  payment  for  these 
services,  it  has  not  been  applied 
uniformly  by  all  Medicare  carriers. 

(2)  1972  Amendments.  On  October  30, 
1972,  the  Congress  amended  the  Act  to 
provide  rules  on  payment  for  physician 
services  (as  distinguished  from  the 
services  of  interns  and  residents) 
furnished  in  teaching  hospitals.  Section 
227  of  the  Social  Security  Amendments 
of  1972  (Pub.  L.  92-603)  amended 
section  1861(b)  of  the  Act  to  require  that 
Medicare  treat  these  services  as  hospital 
services  and  pay  for  them  on  a 
reasonable  cost  basis,  except  imder 


certain  specific  circumstances.  Section 
227  also  made  certain  incentives 
available  to  hospitals  that  elected  to  be 
paid  for  physician  services  on  a 
reasonable  cost  basis. 

In  subsequent  legislation  (section  15 
of  Pub.  L  93-233,  enacted  on  December 
31, 1973,  and  section  7  of  the  End-Stage 
Renal  Disease  Program  Amendments  of 
1978  (Pub.  L.  95-292),  enacted  on  June 
13, 1978),  the  Congress  deferred 
implementation  of  all  provisions  of 
section  227  of  the  1972  amendments 
except  for  the  incentives  to  elect 
reasonable  cost  payment  for  physician 
direct  medical  and  surgical  services. 
The  cost  reimbursement  provisions 
were  implemented  through  §  405.465,  as 
published  in  a  final  rule  on  August  8, 
1975  (40  FR  33440).  The  statutory 
provisions  for  which  the  Congress 
deferred  implementation  were 
eventually  replaced  by  new  provisions 
passed  by  the  Congress  in  ORA  '80. 
ORA  '80  reaffirmed,  but  did  not 
otherwise  affect,  the  provisions  of 
section  227  of  the  1972  amendments 
authorizing  cost  reimbursement 
incentives. 

(3)  ORA  '80.  Section  948  of  ORA  '80 
made  several  important  changes  in  the 
sections  of  the  Medicare  statute  that 
address  payment  for  physician  services 
in  teaching  hospitals.  Specifically, 
section  948 — 

•  Re]>ealed  the  provisions  of  the  1972 
Amendments  that  required  Medicare  to 
pay  for  these  services  (with  certain 
exceptions)  on  a  reasonable  cost  basis; 

•  Amended  section  1861(b)  of  the  Act 
to  allow  hospitals  with  approved 
teaching  programs  to  elect  to  be  paid  on 
a  reasonable  cost  basis  for  physician 
direct  medical  and  surgical  services 
furnished  to  their  Medicare  patients  and 
for  the  supervision  of  interns  and 
residents  in  the  care  of  individual 
patients  if  all  physicians  in  the  hospital 
agree  not  to  bill  charges  for  their 
services  furnished  to  Medicare  patients; 
and 

•  Added  section  1842(b)(6)  of  the  Act 
(now  section  1842(b)(7))  to  specify  the 
conditions  that  must  be  met  to  permit 
payment  under  Part  B  for  physician 
services  in  teaching  hospitals  that  do 
not  elect  cost  reimbursement,  and  to 
provide  special  payment  rules  for 
determining  the  customary  charges 
applicable  in  this  situation. 

In  the  Conference  Report 
accompanying  ORA  "80  (H.R.  Rep.  No. 
1479,  96th  Cong.,  2d  Sess.  145  (1980)), 
the  Conference  Committee  stated  that  its 
intention  was  to  permit  payment  for 
physician  services  in  a  teaching  hospital 
on  a  reasonable  charge  basis  only  if  the 
physician  is  the  patient's  "attending 
physician."  The  conferees  also  endorsed 
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the  attending  physician  critnia  in  I.L. 
372. 

The  Conference  Report  further  states 
that  "Itjhe  conferees  intend  (without 
precluding  reasonable  changes  in  the 
future)  that  in  determining  the  amount    . 
payable  on  a  charge  basis  imder 
Medicare  Part  B  for  services  of 
physicians  in  teaching  hospitals,  the 
policies  contained  in  l.L  372  should  be 
generally  followed  where  these  are  not 
inconsistent  with  the  provisions  of  the 
conference  agreement."  Ibid.  p.  146. 

(4)  DEFRA  '84.  Subsequently,  section 
2307(a)  of  DEFRA  '84  further  amended 
section  1842(b)(7)  of  the  Act  concerning 
conditions  for  payment  for  physician 
services  furnished  in  teaching  hospitals 
that  do  not  elect  cost  reimbursement. 
Section  2307(a)  was  later  amended  by 
sections  3(b)  (5)  and  (6)  of  the  DEFRA 
Technical  Amendments  (Pub.  L.  9ft- 
617),  enacted  on  November  8, 1984.  As 
revised,  section  1842(b)(7)  of  the  Act 
(which  was  redesignated  from  section 
1842(b)(6)  of  the  Act  by  section  2306  of 
DEFRA  '84)  provides  that— 

•  The  customary  charge  of  a 
physician  quaUfying  as  a  teaching 
physician  is  set  no  lower  than  85 
percent  of  the  prevailing  charge  paid  for 
similar  services  in  the  saine  locality, 
and 

•  If  all  the  teaching  physicians  in  a 
teaching  hospital  agree  to  accept 
assignment  for  all  the  services  they 
furnish  to  Medicare  patients  in  that 
hospital,  the  customary  charge  is  set  at 
90  percent  of  the  prevailing  charge  paid 
for  similar  services  in  the  same  locality. 

(5)  1989  Proposed  Rule.  On  February 
7, 1989,  we  published  a  proposed  rule 
that  would  have  implemented  the 
teaching  physician  payment  provisions 
of  both  ORA  '80  and  DEFRA  '84  (54  FR 
5946).  In  that  document,  we  proposed 
the  following  changes  relating  to 
teaching  physicians: 

•  Revise  the  regulations  governing  the 
conditions  under  which  Medicare 
payment  is  made  for  the  services  of 
physicians  in  teaching  settings  and 
implement  a  special  methodology  for 
determining  customary  charge$  for  the 
services  of  teaching  physicians. 

•  Revise  the  regulations  governing 
Medicare  payment  to  providers  for 
compensation  paid  to  physicians  who 
furnish  services  that  are  of  general 
beneBt  to  patients  in  the  provider. 

That  proposed  rule  was  never 
published  in  final  because  legislation 
enacted  in  1989  and  1990  that  mandated 
the  implementation  of  the  Medicare 
physician  fee  schedule  had  the  effect  of 
replacing  the  payment  methodology  of 
the  proposed  rule. 


3.  Payments  for  Supervising  Physicians 
in  Teaching  Settings  and  for  Residents 
in  Certain  Settings 

We  propose  to  revise  the  regulations 
because  of  the  substantial  changes  that 
have  taken  place  in  the  way  Medicare 
payments  for  physician  services  are 
determined  (that  is.  the  replacement  of 
the  reasonable  charge  system  with  the 
physician  fee  schedule);  the  length  of 
time  since  the  publication  of  the 
February  1989  proposed  rule;  and  our 
decision  to  propose  to  replace  the 
attending  physician  criteria  of  that 
proposed  rule. 

We  propose  to  change  the  attending 
physician  criteria  frvm  those  of  l.L.  372 
to  make  the  criteria  more  flexible  in 
terms  of  the  individual  teaching 
physician  who  may  serve  as  the 
responsible  physician  for  a  particular 
service  while  ensuring  that  a  physician 
is  present  during  at  least  some  portion 
of  each  service  payable  by  the  carrier. 
We  also  propose  rules  based  on  other 
Medicare  policies  that  hav6  been  in 
effect  for  years  but  have  never  been 
explicitly  addressed  in  the  regulations. 

a.  Distinction  Between  Teaching 
Hospital  an4  Teaching  Setting.  We 
propose  to  distinguish  between 
"teaching  hospital"  and  "teaching 
setting."  because  the  former  is  more 
directly  related  to  intermediary 
payments,  and  the  latter  (although 
defined  in  terms  of  intermediary 
payments)  is  more  directly  related  to 
carrier  payments.  We  propose  to  define 
"teaching  hospital"  as  a  hospital 
engaged  in  an  approved  GME  residency 
program  in  medicine,  osteopathy, 
dentistry,  or  podiatry.  We  propose  to 
define  "teaching  setting"  as  a  provider 
or  freestanding  setting  in  whidi 
Medicare  payment  for  the  services  of 
residents  is  made  under  the  direct  GME 
payment  provisions  of  §  413.86 
(hospitals,  hospital-based  providers,  and 
settings,  including  nonprovider  settings, 
meeting  the  requirements  for  residents 
in  §  413.86(0(l)(iii)).  or  on  a  reasonable 
cost  basis  under  the  provisions  of 
§  409.26  or  §  409.40(f)  for  residents' 
services  furnished  in  freestanding  SNFs 
or  HHAs,  respectively. 

b.  Statutory  Requirements  for 
Payment  in  Teaching  Hospitals  Not 
Electing  Reasonable  Costs  for  Physician 
Services  to  Individual  Patients.  Section 
1842(b)(7)  of  the  Act  is  generally 
premised  on  the  use  of  customary 
charges,  that  is,  the  reasonable  charge 
system,  as  the  basis  for  Medicare 
payments  for  the  services  of  physicians 
in  teaching  hospitals.  Section  1848  of 
the  Act,  however,  established  the 
physician  fee  schedule  as  the  payment 
methodology  for  physician  services 


furnished  beginning  January  1, 1992 
vinthout  any  exception  for  physician 
services  furnished  in  teaching  settings. 
Therefore,  we  based  the  policies  in  this 
proposed  rule  on  principles  established 
in  legislation  on  paym«it  for  physician 
services  generally  under  the  physician 
fee  schedule,  on  payment  for  physician 
services  furnished  in  providers,  and  on 
paymentto  hospitals  for  GME  programs. 
With  regard  to  payment  to  hospitals  for 
GME  programs,  this  proposal  addresses 
activities  associated  with  GME  programs 
that  are  not  payable  through  fiscal 
intermediary  payment  mechanisms. 

c.  Intermediary  Letter  (I±.)  372 
Attending  Physician  Criteria.  The  I.L. 
372  attending  physician  criteria  and 
related  policy  were  developed  by 
Medicare  in  1989  as  a  means  of 
documenting  the  involvement  of 
teaching  physicians  in  patient  care 
services  fiimished  in  teaching  hospitals 
and  have  been  controversial  ever  since. 
It  was  recognized  then  and  now  that 
residents  must  furnish  patient  care 
services  to  develop  their  skills  as 
physicians  or  other  types  of 
practitioners.  The  "attending  physician" 
poUcy  was  developed  as  a  mechanism 
to  make  Part  B  fee  schedule  payments 
for  services  in  which  residents  were 
involved.  The  main  requirement  of  the 
poUcy  was  that  there  would  be  a  single 
attending  physician  who  personally 
examined  the  beneficiary  within  a 
reasonable  time  after  admission, 
confirmed  the  diagnosis  and  course  of 
treatment,  and  was  continuously 
involved  in  the  care  of  the  beneficiary 
throughout  the  stay.  The  attending 
physician  policy  as  set  forth  in  l.L.  372 
and  related  issuances  specifically  stated 
that  the  attending  physician  had  to  be . 
present  when  a  major  surgical 
procedure  or  a  complex  or  dangerous 
medical  procedure  was  performed,  but 
was  vague,  perhaps  necessarily,  on  the 
matter  of  the  presence  of  the  physician 
during  other  occasions  of  inpatient 
service.  There  was  less  ambiguity  with 
regard  to  hospital  outpatients.  Part  A 
LL.  No.  70-7/Part  B  l.L.  No.  70-2 
(issued  in  January  1970),  a  questicn- 
and-answer  l.L.  on  l.L.  372,  indicated 
that  the  super\'ising  physicif  n  must 
either  personally  perform  the  service  or 
function  as  the  attending  physician  and 
be  present  while  a  service  is  being 
furnished  (qilestion  14). 

Medicare  carriers  were  directed  to 
periodically  review  the  hospital  charts 
for  verification  of  the  establishment  of 
attending  physician  relationships  and 
their  involvement  in  individual 
services.  If  the  chart  did  not  substantiate 
a  sufficient  level  of  involvement  in  tlie 
care  furnished,  the  teaching  physician 
role  was  seen  as  supervisory  in  nature. 


rather  than  as  an  attending  physician, 
even  though  the  teaching  physician  may 
have  had  legal  responsibility  for  the  care 
furnished  to  the  patient.  Consequently, 
the  fiscal  intermediary  for  the  hospital 
would  pay  Medicare's  share  of  the 
salary  costs  of  the  teaching  physician 
attributable  to  the  supervision  of 
residents,  but  the  Medicare  carrier 
would  not  make  payment  for  the 
physician  services  on  the  basis  of 
reasonable  charges. 

We  believe,  after  years  of  working 
experience  with  the  l.L  372  attending 
physician  policy,  that  we  should  replace 
it.  The  amount  of  postpayment  review 
necessary  to  verify  the  establishment 
and  continuity  of  the  attending 
physician  relationship  from  patient 
charts  has  become  impractical  given 
reductions  in  contractor  budgets  and  is 
inconsistent  with  more  recent 
congressional  action.  While  the 
Congress  endorsed  the  attending 
physician  poUcy  in  the  Conference 
Report  accompanying  ORA  '80,  the  l.L. 
372  policy  may  be  viewed  as  not 
entirely  consistent  with  the  payment 
mechanism  enacted  in  OBRA  '86  under 
section  1886(h)  of  the  Act  for  payment 
of  direct  GME  costs  in  teaching 
hospitals.  For  example,  l.L.  372 
indicates  that,  if  a  physician  is  not  an 
attending  physician  but  supervises  a 
resident  who  furnishes  a  service,  the 
costs  of  the  physician  services  are 
payable  by  the  intermediary.  Under 
section  1886(h)  of  the  Act,  if  a  service 
is  determined  not  to  be  an  attending 
physician  service  billable  under  Part  B, 
the  service  cannot  become  a  provider 
service  for  purposes  of  additional 
payments  made  under  Part  A  since  the 
GME  payments  are  prospectively 
determined  amounts  that  cannot  be 
adjusted  based  on  the  individual 
circumstances  of  the  delivery  of 
individual  services.  Further,  allocation 
agreements  between  physicians  and 
hospitals  identifying  the  various 
activities  in  which  the  physicians  are 
involved  for  purposes  of  determining 
the  appropriate  payment  amounts  have 
no  effect  on  GME  payments  in  an 
individual  hospital  cost  reporting 
period.  The  costs  that  were  allocated 
during  the  GME  base  period  are  carried 
forward  regardless  of  changes  in  the 
physician  activities. 

Moreover,  the  l.L.  372  policy  left  it  to 
individual  carriers  to  determine 
coverage  of  the  services  based  on 
customary  practices  in  the  area  or  on  the 
competence  of  individual  residents.  For 
example,  a  sentence  in  l.L  3  72. A.  reads 
as  follows: 

If  the  sup>ervising  physician  was  present  at 
surgery,  and  the  surgery  was  performed  by  a 


resident  acting  under  his  close  suparvisioa 

and  instruction,  he  would  not  be  the 
attending  surgeon  unless  it  were  customary 
in  the  community  for  such  services  to  be 
performed  in  a  similar  fashion  to  private 
patients  who  pay  for  services  rendered  by  a 
private  physician. 

While  this  policy  might  have  been 
appropriate  30  years  ago  in  the  early 
days  of  Medicare,  we  now  believe  it  is 
inappropriate  to  base  the  determination 
of  whether  a  carrier  will  pay  several 
thousand  dollars  or  zero  dollars  for  a 
surgical  procedure  on  this  standard, 
which  could  result  in  a  wide  disparity 
of  policy  from  area  to  area  regarding 
when  payment  is  made. 

Another  problem  with  the  l.L  372 
policy  is  reliance  on  a  single  physidan 
to  be  the  attending  physician  for  the 
beneficiary  throughout  the  inpatient 
stay.  The  only  exception  permitting  an 
attending  physician  relationship  for 
only  a  portion  of  a  stay  was  if  the 
portion  was  a  distinct  segment  of  the 
patient's  course  of  treatment,  such  as 
the  postoperative  period.  Another 
example  frt>m  l.L.  372  reads  as  follows: 

A  group  of  physicians  share  the  teaching 
and  supervision  of  the  house  staff  on  a 
rotating  basis.  Each  physician  sees  patients 
every  third  day  as  he  makes  rounds.  No 
physician  can  be  held  to  be  one  of  these 
patients'  attending  physician  for  any  portion 
of  the  hospital  care  although  consultations 
and  other  services  they  personally  perfonn 
for  the  patient  might  be  covered. 

We  now  believe  that  this  emphasis  on 
a  single  teaching  physician  serving  as 
the  attending  physician  through  the  stay 
is  no  longer  necessary,  and  that  we 
should  provide  teaching  hospitals  and 
GME  programs  with  flexibility  in  the 
determination  of  the  responsible 
teaching  physician  in  an  individual 
case.  We  no  longer  believe  the  l.L.  372 
requirement  that  a  single  physician  be 
recognized  by  the  beneficiary  as  his  or 
her  personal  physician  through  a  period 
of  hospitalization  reflects  current 
realities.  Further,  the  existing  attending 
physician  regulation  may  operate  at 
cross-purposes  with  managed  care 
arrangements  that  often  employ 
treatment  teams. 

The  l.L.  372  requirements  for 
continuity  of  care  may  be  difficult  for 
carriers  to  verify  from  reviews  of 
medical  records,  may  be  interpreted  in 
different  ways  by  different  carriers,  and 
may  be  counterproductive  and 
biu-densome  in  the  delivery  of  services 
to  the  patient.  We  believe  die  proposed 
policy  would  address  potential  sources 
of  misunderstanding  and  abuse  that 
have  been  longstancUng  Medicare 
program  concerns.  For  example,  l.L.  372 
requires  the  attending  physician  to 
personally  examine  the  patient,  review 


the  history  and  record  of  test  results, 
etc.  From  discussions  with  carrier 
medical  directors,  it  is  our 
understanding  that  some  carriers 
consider  the  requirements  to  be  met  if 
the  responsible  physician  first  sees  the 
patient  1  or  2  days  after  admission.  In 
these  situations,  the  carrier  might  pay 
for  an  admission  history  and  physical 
performed  by  a  resident  on  Saturday 
while  the  responsible  physician  does 
not  actually  see  and  examine  the  patient 
until  Monday.  Other  carriers  would 
maintain  that,  to  pay  for  the  admission 
history  and  physical  as  an  attending 

Ehysician,  the  teaching  physician  would 
ave  to  see  the  patient  on  the  day  the 
service  was  performed. 

We  now  believe  that  the  most 
important  consideration  should  be  the 
presence  of  the  teaching  physician 
during  the  key  portion  of  the  service  or 
procedure  being  furnished  by  the 
resident,  and  that  requiring  both  an 
attending  physician  relationship  and 
the  presence  of  that  same  physician 
during  every  billable  service  is  not 
warranted.  Thus,  imder  our  proposal, 
carriers  would  no  longer  pay  for 
services  such  as  admission  evaluation 
and  management  services  unless  a 
teaching  physician  was  present  during 
the  key  portion  of  the  service. 

d.  Carrier  Payment  for  Services  of 
Teaching  Physicians — General.  We 
propose  to  eliminate  the  l.L.  372 
attending  physician  criteria  fitim  the 
determination  of  whether  payment 
should  be  made  for  the  services  of 
physicians  in  teaching  settings.  We 
recognize  that  the  term  "attending 
physician"  is  used  in  academic 
medicine  to  denote  the  responsible 
physician,  and  we  believe  that  hospitals 
and  GME  programs  should  be  free  to 
designate  any  physician  to  be  the 
attending  physician  of  the  patients  in 
the  teaching  setting.  We  propose  to 
require  the  following  conditions  for 
services  of  teaching  physicians 
(physicians  who  involve  residents  in  the 
care  of  their  patients)  in  both  inpatient 
and  outpatient  settings  to  be  payable 
under  the  physician  fee  schedule: 

•  A  teacning  physician  (a  physician 
other  than  a  resident  or  fellow  in  an 
approved  program)  must  be  present  for 
a  key  portion  of  the  time  during  the 
performance  of  the  service  for  which 
payment  is  sought. 

•  In  the  case  of  surgery  or  a 
dangerous  or  complex  procedure,  the 
teaching  physician  must  be  present 
during  all  critical  portions  of  the 
procedure  and  must  be  immediately 
available  to  furnish  services  during  the 
entire  service  or  procedure.  We  would 
specify  that  the  teaching  physician 
presence  requirement  is  not  met  when 
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the  pressDce  of  a  teaching  physician  is 
required  in  two  places  for  conciurent 
major  surgeries.  The  operative  notes 
must  indicate  when  the  teaching 
physician  presence  in  individual 
procedures  began  and  ended,  hi  the  case 
of  minor  procedures,  such  as  an 
endoscopy  in  which  a  body  area,  rather 
than  a  representation,  is  viewed,  we 
would  not  make  pa3rnient  if  the  teaching 
physician  was  not  present  during  the 
viewing.  A  discussion  of  the  findings 
with  a  resident  would  not  be  sufficioat. 
The  situation  is  contrasted  with  a 
diagnostic  procedure,  such  as  an  x-ray. 
in  which  the  physician  would  not  be 
expected  to  be  present  during  the 
performance  of  a  test  and  could  bill  for 
an  interpretation  by  reviewing  the  film 
with  the  resident  (or  by  pOTfonning  an 
independent  interpretation). 

•  In  the  case  of  services  such  as    - 
evaluation  and  management  services 
(for  example,  visits  and  consultations). 
for  which  there  are  several  levels  of 
service  available  for  reporting  purposes, 
the  appropriate  payment  level  must 
reflect  the  extent  and  complexity  of  the 
service  if  the  service  had  been  fully 
furnished  by  the  teaching  physician.  In 
other  words,  if  the  medical 
decisionmaking  in  an  individual  service 
is  highly  complex  to  an  inexperienced 
resident,  but  straightforward  to  the 
teaching  physician,  payment  ismade  at 
the  lower  payment  level  reflecting  the 
involvement  of  the  teaching  physician 
in  the  service.  We  intend  to  promote 
flexibility  and  leave  the  decision  to  the 
teaching  physician  as  to  whether  the 
teaching  physician  should  perform 
hands-on  care,  in  addition  to  the  care 
furnished  by  the  resident  in  the 
presence  of  the  teaching  physician. 
However,  in  the  case  of  Irath  hospital 
inpatient  and  outpatient  evaluation  and 
management  services,  the  teaching 
physician  must  be  present  during  the 
key  portion  of  the  visit. 

•  The  presence  of  the  physician 
during  the  service  or  procedure  must  be 
documented  in  the  medical  records. 

The  proposal  eliminates  the  I.L.  372 
requirement  that  the  attending 
physician  personally  examine  the 
patient  and  leaves  the  decision  to  the 
teaching  physician  as  to  whether  he  or 
she  should  perform  an  examination  in 
addition  to  the  resident's  examination 
based  on  medical  and  risk  management 
considerations  rather  than  Medicare 
payment  rules.  For  example,  a 
beneficiary  may  be  admitted  to  the 
hospital  on  a  Satimlay  and  be  examined 
by  a  resident  in  the  presence  of  a 
teaching  physician  on  duty  at  the  time. 
On  Monday,  another  teaching  physician 
might  be  designated  to  be  the  attending 
physician  in  die  case.  Under  the 


proposal  to  eliminate  the  I.L.  372 
attending  physician  criteria,  the  services 
of  both  teaching  physicians  in  this 
example  would  be  payable  (as  long  as 
distinct  services  are  furnished). 

Under  our  proposal,  we  are  clarifying 
that  services  of  teaching  physicians  that 
involve  the  supervision  of  residents  in 
the  care  of  individual  patients  are 
payable  under  the  physician  fee 
schedule  only  if  the  teaching  physician 
is  present  during  the  key  portion  of  the 
service.  If  a  teacJ^g  i^ysician  is 
engaged  in  such  activities  as  discussions 
of  the  patient's  treatment  with  a  resident 
but  is  not  present  during  any  portion  of 
the  session  with  the  patient,  we  believe 
that  the  supervisory  service  furnished  is 
a  teaching  service  as  distmguished  from 
a  physician  service  to  an  individual 
patient. 

We  believe  that  this  clarification  is 
consistent  with  existing  policy.  Part  A 
I.L  No.  70-7/Part  B  I.L.  No.  70-2. 
issued  in  January  1Q70  and  still  in 
effiect,  contains  a  series  of  questions  and 
answers  about  the  attending  physician 
policy  set  forth  in  I.L.  No.  372.  Question 
14  of  that  issuance  addresses  services 
furmshed  in  emergency  rooms  and 
outpatimit  departments  and  states  the 
following: 

Q.  Intermediary  lettOT  No.  372  states,  "An 
emergency  room  supervising  physician  may 
not  customarily  be  considered  to  be  the 
attending  physician  of  patients  cared  for  by 
the  house  staff,  etc."  Is  this  also  true  In  the 
hospital's  outpatient  department? 

A.  Yes,  because  an  attending  physician 
relationship  is  not  normally  established  with 
anyone  other  than  the  treating  physician  in 
an  outpatient  department.  If  the  Part  B  bills 
are  submitted  for  services  performed  by  a 
physician  in  either  the  emergency  room  or  in 
any  part  of  the  outpatient  department,  the 
hospital  records  should  clearly  indicate 
either  that:  The  supervising  physician 
personally  pierformed  the  service;  or  he 
functioned  as  the  patient's  attending 
physician  and  was  present  at  the  furnishing 
of  the  service  for  wnich  payment  is  claimed. 

At  the  same  time  we  are  concerned 
about  the  integrity  of  the  Medicare 
payment  process,  we  recognize  that 
appUcation  of  this  policy  to  the 
reimbursement  of  teaching  physicians 
in  family  practice  residency  programs 
raises  special  concerns  about  the 
viabiUty  of  these  programs.  Family 
practice  residency  programs  are 
different  from  other  programs  because 
training  occurs  primarily  in  an 
outpatient  setting,  known  as  a  family 
practice  center.  In  these  centers, 
residents  are  assigned  a  panel  of 
patients  for  whom  they  will  provide 
care  throughout  their  3  years  of  training. 
While  teaching  physicians  supervise 
this  care  and,  indeed,  are  present  during 
the  actual  fiuTiishing  of  services  in  some 


drcumstances  (most  notably  with  first 
year  residents  and  for  more  complex 
patient  cases)  a  gefteral  requirement  that 
teaching  physicians  be  physically 
present  during  all  visits  to  the  family 
practice  center  would  undermine  the 
development  of  this  physician/patient 
relationship.  This  requirement  also 
would  be  incompatible  With  the  way 
family  practice  centers  are  organized 
and  staniBd  and  could  require  the  hiring 
of  additional  teaching  physicians  when 
the  faculty  are  already  in  short  supply. 

We  are  willing  to  develop  a  special 
rule  for  paying  teaching  family 
physicians  that  takes  into  account  the 
unique  nature  of  these  training 
programs  while  clarifying  the 
appropriate  level  of  involvement  of  thfr  - 
teaching  physician  in  patient  care  in 
femily  practice  centers.  We  invite 
comments  on  the  structine  and  content 
of  such  a  rule,  or  a  legislative  proposal, 
along  with  any  supportive  data.  We  also 
invite  comments  on  whether  and  how 
such  a  rule  might  be  applied  to  other 
primary  care  training  pronams. 

e.  Special  Treatment — Psychiatric 
Services.  During  the  period  in  which  we 
were  developing  the  February  1989 
proposed  rule,  we  met  with 
representatives  of  psychiatric  C^^ 
programs  who  indicated  that  it  was 
inappropriate  for  a  physician  other  than 
the  treating  resident  to  be  viewed  by 
psychiatric  patients  as  their  physician. 
In  psychiatric  programs,  the  teaching 
physician  may  observe  a  resident's 
treatment  of  patients  only  through  one- 
way mirrors  or  video  equipment.  We 
have  accepted  this  position  and  propose 
that,  with  respect  to  psychiatric  services 
(including  evaluation  and  management 
services)  furnished  under  an  approved 
psychiatric  GME  program,  the  teaching 
physician  would  be  considered  to  be 
"present"  during  each  visit  for  which 
payment  is  sou^t  as  long  as  the 
teaching  physician  observes  the  visit 
through  visual  devices  and  meets  with 
the  patient  after  the  visit. 

/.  Physician  Services  Furnished  to 
Renal  Dialysis  Patients  in  Teaching 
Hospitals.  Effective  for  services 
furnished  on  or  after  August  1, 1983, 
Medicare  pays  for  physician  services  to 
end-stage  renal  disease  (ESRD)  patients 
on  the  basis  of  the  physician  monthly 
capitation  payment  method  described  in 
§  414.314.  This  payment  method 
generally  applies  to  renal-relsted 
physician  services  furnished  to 
outpatient  maintenance  dialysis 
patients,  regardless  of  where  the 
services  are  furnished  (that  is,  in  an 
independent  ESRD  facility,  a  hospital- 
based  ESRD  facility,  or  in  the  patient's 
home).  Physician  services  furnished  to 
ESRD  patients  on  or  after  August  7, 


1990  may  also  be  paid  on  the  basis  of 
the  initial  method  as  described  in 
§414.313.  We  would  continue 
application  of  these  physician  payment 
methods  to  teaching  hospitals  with 
ESRD  facilities.  We  would  not  impose 
any  special  medical  record 
documentation  requirements  solely 
because  the  ESRD  {adlity  is  based  in  a 
teaching  hospital. 

Physician  fee  schedule  payments  for 
covered  physician  services  furnished  to 
inpatients  in  a  hospital  by  a  physician 
who  elects  not  to  continue  to  receive 
payment  on  a  monthly  capitation  basis 
throu^  the  period  of  the  inpatient  stay, 
or  who  is  paid  based  on  the  initial 
method,  would  be  determined  according 
to  the  rules  described  in  proposed 
§  415.170.  Phjrsidans  would  have  to 
either  personally  furnish  the  services,  or 
furnish  the  services  as  a  teaching 
physician  as  described  in  proposed 
§415.172. 

g.  Special  Criteria  for  Anesthesia 
Services  and  Interpretation  of 
Diagnostic  Tests.  Special  criteria  for 
anesthesia  services  involving  residents 
appear  in  §  414.46(c)(2)(iii).  In  the  case 
of  diagnostic  radiology  and  other 
dia^ostic  tests,  we  make  payment  for 
the  interpretation  if  the  physician  either 
personally  performs  the  interpretation 
or  reviews  the  resident's  interpretation. 
h.  Services  of  Residents.  We  propose 
to  incorfiorate  into  the  regidations 
longstendins  Medicare  coverage  and 
payment  policy  regarding  the 
circumstances  under  which  the  services 
of  residents  are  payable  as  physician    . 
services.  These  policies  are  currenUy  in 
operating  instructions  and  other 
issuances. 

Generally,  the  services  of  residents  in 
approved  GME  programs  furnished  in 
hospitals  and  hospital-based  providers 
are  payable  Um>ugh  die  direct  GME 
payment  methodology  in  §  413.86.  For 
hospital  cost  reporting  periods 
beginning  on  or  after  July  1, 1985,  a 
teaching  hospital  is  entitled  to  include 
residents  working  in  the  hospital  and 
hospital-based  providers  in  the  FTE 
count  used  to  compute  direct  GME 
payments.  These  payments  are  based  on 
per-resident  amounts  reflecting  GME 
costs  incurred  during  a  base  period  and 
updated  by  the  Consumer  Price  Index. 
Further,  effective  July  1, 1987,  under  the 
conditions  set  forth  in  §  413.86{f)(l)(iii), 
a  teaching  hospital  may  elect  to  enter 
into  a  written  agreement  with  another 
entity  for  the  purpose  of  including  the 
time  spent  by  residents  in  furnishing 
patient  care  services  in  a  setting  outside 
thfi  hospital  in  the  hospital's  FTE  count 
of  residents  for  GME  purposes.  The 
agreement  must  specify  that  the  hospital 
compensate  the  resident  for  the  services 
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in  the  nonhoq>ital  setting.  When  an 
agreement  is  in  effect,  the  teaching 
setting  guidelines  of  proposed 
§§415.170  through  415.184  would 
apply  to  services  in  which  physicians 
involve  residents  in  the  nonhospital 
setting.  The  services  of  residents  in 
these  settings  are  payable  as  hospital 
services  rather  than  physician  services. 
Proposed  §  415.200  would  replace  Uie 
current  §  405.522. 

The  current  §  405.523  addresses 
payment  for  the  services  of  residents 
who  are  not  in  approved  programs.  The 
section  is  applicable  to  the  services  of 
a  physician  employed  by  a  hospital  who 
is  authorized  to  practice  only  in  a 
hospital  setting  and  to  residents  in  an 
luiapproved  program.  We  propose  to 
replace  this  rule  with  proposed 
§  415.202.  The  proposed  rule 
incorporates  the  policy  currently  in 
section  404. 1  .B  of  the  Provider 
Reimbursement  Manual  (HCFA  Pub. 
15-1)  which  provides  that  only  the  costs 
of  the  residents'  services  are  allowable 
as  Part  B  costs,  and  that  other  costs, 
such  as  teaching  costs,  of  an 
miapproved  program  are  not  allowable. 
The  current  §  405.524  ("Interns'  and 
residents'  services  outside  the  hospital") 
provides  for  reasonable  cost  paymmts 
for  the  services  of  residents  in 
freestanding  SNFs  and  HHAs.  We 
propose  to  rename  this  section  to  clarify 
that  its  scope  is  limited  to  these  types 
of  providers  and  to  include  it  with  oidy 
minor  changes  into  a  new  §  415.204. 

We  propose  to  estabUsh  a  new 
§415.206  to  address  payment  issues 
relating  to  the  services  of  residents  in 
nonprovider  settings,  such  as 
freestanding  clinics  that  are  not  part  of 
a  hospital.  Paragraph  (a)  addresses 
situations  when  a  teaching  hospital  and 
another  entity  have  entered  into  a 
written  agreement  under  which  the  time 
the  residents  spend  in  patient  care 
activities  in  these  nonhospital  settings  is 
included  in  the  hospital's  FTE  count 
used  to  compute  direct  GME  payments. 
If  an  agreemeut  is  in  force,  the  carrier 
would  make  payments  for  teaching 
physician  and  other  physician  services 
under  the  rules  in  §§  415.170  through 
415.190. 

If  a  nonprovider  entify,  such  as  a 
freestanding  family  practice  or 
multispecialty  clinic,  does  not  enter  into 
this  type  of  agreement  for  residency 
training  with  a  teaching  hospital,  the 
payment  mechanism  in  proposed 
§  415.206(b)  would  apply  in  the  case  of 
services  furnished  by  certain  residents. 
We  modified  the  poUcy  on  Part  B 
billings  for  services  furnished  by 
licensed  residents  in  the  late  1970's  in 
an  action  designed  to  enhance  the 
ability  of  primary  care  residency 


programs  to  finance  their  training 
activities  outside  the  teaching  hospital 
setting.  We  revised  the  Medicare 
Carriers  Manual  (HCFA  Pub.  14-3)  to 
cover  residents*  services  furnished  in  a 
setting  that  is  not  part  of  a  hospital  as 
physician  services  if  the  resident  was 
fully  licensed  to  practice  by  the  State  in 
which  the  service  was  performed.  This 
policy  applies  whether  or  not  the 
residents  are  functioning  within  the 
scope  of  their  approved  GME  program. 
Under  these  circumstances,  the  resident 
is  functioning  in  the  capacity  of  a 
physician,  and  the  teaching  physician 
guidelines  do  not  apply. 

Additionally,  the  services  of  residents 
practicing  in  freestanding  Federally 
qualified  heeldi  centers  (FQHCs)  and 
rural  health  clinics  (RHCs)  who  meet  . 
the  requirements  of  proposed 
§  415.206(b)  would  be  eUgible  for 
payment  under  the  FQHC  payment 
methodology.  (We  would  make 
payinents  for  residents'  services  in  a 
hospital-based  entify  under  the 
provisions  of  §  413.86  for  direct  GME 
payments.)  We  propose  to  allow 
freestanding  FQHCs  and  RHCs  to 
include  the  costs  of  a  service  performed 
by  a  resident  meeting  those 
requirements  as  an  allowable  cost  on  the 
entity's  cost  report  We  propose  to 
amend  §  405.2468(b)(1),  which  s^  forth 
allowable  costs  for  FQHC  and  RHC 
services,  to  recognize  these  costs. 
Further,  a  resident  is  considered  to  be 
a  physician  as  defined  in  revised 
§  405.2401(b)  for  the  purpose  of 
determining  payments  to  the  FQHC  or 
RHC.  Consistent  with  the  FQHC  and 
RHC  pa)na)ent  method,  payments  for 
FQHC  and  RHC  services  furnished  by 
residents  in  FQHCs  and  RHCs  would  be 
paid  under  §  405.2462  rather  than  under 
the  physician  fee  schedule.  In  other 
words,  services  of  the  resident  would  be 
treated  in  exactly  the  same  manner  as 
services  of  other  physicians  who  are  not 
residents  in  the  PQHC  or  RHC.  We 
believe  that  recognizing  the  costs  of 
these  residents  in  FQHC  and  RHC 
settings  would  create  more  uniformity 
in  the  way  these  costs  are  treated  by  the 
Medicare  program. 

We  propose  to  establish  a  new 
§  415.208  to  address  carrier  payments 
for  the  services  of  "moonUghting" 
residents.  Paragraph  (a)  defines  these 
services  as  referring  to  services  that 
licensed  residents  perform  that  are 
outside  the  scope  of  an  approved  GME 
program.  Paragraph  (b)  reflects  the 
poUcy  set  forth  in  section  2020.8.C.  of 
the  Medicare  Carriers  Manual  under 
which  carriers  may  pay  under  the 
physician  fee  schedule  for  the  services 
of  moonlighting  residents  in  the 
outpatient  department  or  emergency 
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departin«it  of  a  hospital  in  which  they 
have  their  training  program  if  there  is  a 
contract  between  the  resident  and  the 
hospital  indicating  that  the  following 
criteria  an  met 

•  The  services  are  identifiable 
physician  services  and  meet  the  criteria 
in  §  415.100(b)  (currently  §  405.550(b)). 

•  The  resident  is  fully  licensed  to 
practice  medicine,  osteopathy, 
dentistry,  or  podiatry  in  the  State  in 
which  the  services  are  performed. 

•  The  services  can  be  separately 
identified  from  those  services  that  are 
required  as  part  of  the  approved  CME 
program. 

Paragraph  (c)  indicates  that  the 
moonlighting  services  of  a  resident 
furnished  outside  the  scope  of  an 
approved  GME  program  in  a  hospital  ot 
other  setting  that  does  not  participate  in 
the  CME  program  are  payable  as 
physician  services  imder  the  phjrsiciui 
fee  schedule. 

J.  Redesignation  of  Regulations  on 
Teaching  Hospitals,  Teaching 
Physicians,  and  Physicians  Who 
Practice  in  Providers.  As  a  part  of  this 
rulemaking  process,  we  would 
redesignate  the  regulations  ciurently  set 
forth  in  §§  405.465  and  405.466,  405.480 
through  405.482,  405.522  through 
405.524,  405.550,  405.551,  405.554, 
405.556,  and  405.580  into  a  new  part 
415,  along  with  the  new  regulations 
proposed  in  this  rule.  This 
redesignation  is  part  of  our  continuing 

effort  to  improve  the  overall   

organization  of  title  42  of  the  CFR  and, 
in  this  case,  specifically,  the 
organization  of  the  regulations  on 
teaching  bo^itals.  teaching  physicians, 
and  physicians  who  practice  in 
providers. 

Except  as  indicated  below,  we  are 
making  only  technical  changes  to 
conform  cross-references,  and  no 
substantive  changes  are  included.  We 
would  remove  §§  405.520  and  405.521 
because  the  applicable  rules  for 
payment  of  services  are  obsolete.  We 
would  also  remove  the  chart  for 
payment  to  interns  and  residents  in 
§  405.525  as  obsolete.  In  addition,  we 
would  remove  §  405.552  because  the 
applicable  payment  rules  for  anesthesia 
services  are  set  forth  in  §  414.46. 

We  intend  this  redesignation  to  make 
these  regulations  easiw  to  use. 
Following  is  a  distribution  table  that 
indicates  where  each  section  of  the 
(mginal  material  would  be  moved  or 
why  it  would  no  longer  be  needed,  and 
the  new  section  numbers  that  would 
result  from  the  rede«gnation: 


OiSTRieunoN  Table 


OMaedian 

Ncfw  section 

405.466 

415.162. 

405  466  _     

415.164. 

406.480      _.-    

415.56. 

405.481  

415.60. 

405.482  

415.70. 

405.520 

Removed. 

405.521           _..   ...» 

Removed. 

405.522  

415.200. 

406.523 .-.. 

416.202. 

405.624  

415.204. 

406.525           

Removed. 

406560 

415.100. 

406.551 >   — 

415.106. 

405.552  .     .     ~-     _ 

Removed. 

405.554 
405.556 
405.580 


415.120. 
415.130. 
415.190. 


Following  is  a  derivation  table  that 
shows  the  origin  of  each  section  oi  the 
new  material: 

DERIVATION  Table 


New  section 


Old 


406.480 
406.481 
406.482 
406.560 
406.551 
406.554 
405.556 


406.466 
405.466 


406.580 
405.522 
405.523 
405.524 


F.  Unspecified  Physical  and 
Occupational  Therapy  Services  (HCPCS 
Codes  M0005  Throu^  M0008  and 
H5300) 


We  propose  to  eliminate  HCPCS 
codes  M0005  through  M0008  and  H5300 
and  redistribute  the  RVUs  to  the  codes 
in  the  physical  medicine  section  of  the 
CPT  (CFT  codes  97010  through  97799). 
This  proposal  represents  a  single  way  of 
reporting  and  paying  for  a  service  for 
which  there  are  now  two  ways  to  report 
and  would  be  a  payment  policy  change. 
We  propose  no  change  to  what  services 


may  be  covered,  only  to  how  covered 
services  would  be  billed  and  paid. 
We  propose  this  change  because 
HCPCS  codes  M0005  through  M0008 
and  H530O  fail  to  accurately  describe 
the  services  furnished.  Therefore,  we  are 
unable  to  establish  resource-based  work 
RVUs  for  them  as  the  statute  requires. 
Moreover,  because  the  codes  do  not 
accurately  describe  the  services  being 
fumidiea,  they  preclude  effective 
review  to  determine  that  the  services 
being  paid  are  covered  by  Medicare. 

We  believe  that  the  CPT  codes  and  the 
remaining  HCPCS  codes  provide  a 
sufficient  means  for  physicians, 
physical  therapists  in  independent 
practice  (PTffs).  and  occupational 
therapists  in  independent  practice 
(OTIPs)  to  bill  and  be  paid  for  the 
covered  services  they  nimish.  In  1995. 
the  AMA  revised  the  codes  in  the 
Physical  Medicine  and  Rehabilitation 
section  of  the  CPT  to  better  reflect  the 
provision  of  physical  and  occupational 
therapy  services.  The  American 
Physi(»l  Therapy  Association  and  the 
American  Occupational  Therapy 
Association  are  membera  of  the  Health 
Care  Professional  Advisory  Committee 
(HCPAC)  of  the  AMA's  Relative  Value 
Update  Committee  (RUC)  and 
participated  in  the  creation  of  new 
codes  tor  1995  and  in  the  RUC's 
recommendations  to  us  for  the 
assignment  of  work  RVUs  for  these 
codes. 

As  a  resuh  of  these  coding  changes, 
we  established  interim  resource-based 
work  RVUs  for  the  services  described  by 
the  new  CPT  codes.  We  will  consider 
public  comments  received  on  the 
interim  RVUs  and  establish  final  RVUs 
for  these  new  codes  for  1996.  The  CPT 
and  RUC  processes  of  the  AMA  provide 
for  the  opportunity  to  include  all  codes 
necessary  to  bill  physical  and 
occupational  therapy  services  listed  in 
the  CPT,  should  furUier  changes  to  the 
CPT  be  necessary. 

In  addition  to  the  new  CPT  codes  for 
physical  medicine  services,  HCPCS 
codes  Q0103,  Q0104,  Q0109,  and  QpllO 
describe  the  evaluation  and 
management  work  of  PTIPs  and  OTIPs 
when  they  establish  a  plan  of  care  and 
periodically  review  that  plan.  While 
physicians  may  bill  the  CPT  evaluation 
and  management  codes,  PTIPs  and 
OTIPs  may  not  bill  these  codes  because, 
imlike  physicians,  the  evaluation  and 
management  services  PTIPs  and  OTIPs 
furnish  do  not  include  consideration  of 
chemotherapeutic  or  surgical 
alternatives  to  physical  or  occupational 
therapy.  We  understand  that  the  HCPAC 
will  be  considering  creation  of  codes  to 
describe  the  evaluation  and 
management  services  furnished  by 


Federal  Regirtwr  /  Vol.  60.  No.  143  /  Wednesday.  July  26.  1995  /  Proposed  Rules  38413 


PnPs  and  OTIPs  for  1997,  at  which 
time  we  expect  to  eliminate  the  Q  codes 
that  currently  serve  this  purpose. 

We  believe  that  each  unit  of  service 
currently  billed  under  the  codes  we 
propose  to  delete  wiU  be  billed  under  a 
CPT  or  HCPCS  code  and  that  the  total 
amount  of  Medicare  payment  for 
physical  medicine  services  will  not 
change  significantly  as  a  result  of  the 
elimination  of  these  codes.  Tbis 
proposal  reflects  a  policy  change  that  is 
not  explicitly  addressed  in  o\u 
regulations. 

G.  Transportation  in  Connection  With 
Furnishing  Diagnostic  Tests 

We  have  received  a  number  of 
inquiries  about  the  conditions  under 
which  carriers  should  pay  for  the 
transportation  of  diagnose  equipment 
used  to  furnish  procedures  payable 
under  the  physician  fee  schedule. 
Medicare  carriers  have  been  told  for 
ywn  that,  in  the  absence  of  specific 
instructions  fit>m  us,  it  was  within  their 
discretion  to  determine  when  payment 
for  the  transportation  of  diagnostic 
equipment  should  be  made.  We  are 
proposing  to  enunciate  a  national  policy 
now.  Under  our  proposal.  Medicare 
carriera  would  apply  the  gowral 
physician  fiae  schedule  policy  on 
additional  payments  for  travel  expenses 
{o  transportation  services  except  as 
indicated  below. 

Section  I861(s)(3)  of  the  Act 
establishes  the  coverage  of  diagnostic  x- 
rays  fiunished  in  a  place  of  residence 
used  as  the  patient's  home  if  the 
performance  of  the  tests  meets  health 
and  safety  anulitions  established  by  the 
Secretary.  This  provision  is  the  basis  for 
payment  of  x-ray  services  furnished  by 
approved  portable  suppliers  to 
beneficiaries  in  their  homes  and  in   . 
musing  facilities. 

Although  the  Congress  did  not 
explicitly  so  state,  we  determined  that, 
because  there  were  increased  costs  in 
transporting  the  x-ray  equipment  to  the 
beneficiary,  the  Congress  intended  that 
we  pay  an  additional  amount  for  the 
transportation  expenses,  llierefore,  we 
established  HCPCS  codes  R0070  and 
R0075  (for  single-patient  and  multiple- 
patient  trips,  respectively)  to  pay 
approved  portable  x-ray  suppliers  a 
transportation  "component"  when  they 
fomish  the  services  listed  in  section 
2070.4.C  of  the  Medicare  Carriers 
Manual. 

We  later  added  the  taking  of  an  EKG 
tracing  to  the  list  of  services  approved 
suppliers  of  portable  x-ray  services  may 
furnish  (section  2070.4.F.  of  the 
Medicare  Carriers  Manual)  and 
estabhshed  HCPCS  code  R0076  to  pay 
for  the  transportation  of  EKG 


equipment  Many  Medicare  cairiere 
have  limited  the  use  of  HCPCS  code 
R0076  to  approved  portable  x-ray 
suppliers,  but  some  Medicare  carriers 
permit  other  types  of  entities,  such  as 
independent  physiological  latxtratories 
(IPLs).  to  use  the  code. 

Further,  section  2070. l.G  of  the 
Medicare  Carriers  Manual  provides  for 
the  coverage  of  an  EKG  tracing  by  an 
independent  laboratory — 

•  ma  home  if  the  beneficiary  is  a 
"homeboimd  patient";  or 

•  In  an  institution  used  as  a  place  of 
residence  if  the  patient  is  confined  to 
the  facility  and  tne  facility  does  not 
have  on-duty  personnel  qualified  to 
perform  the  service. 

•  The  Act  does  not  make  specific 
provision  for  furnishing  diagnostic 
procedures  payable  under  the  physician 
fee  schedule,  other  than  portable  x-rays, 
to  beneficiaries  in  their  residences.  We 
have  received  inquiries  from  our 
regional  offices  regarding  payment  for 
the  transportation  of  diagnostic 
equipment  that  have  generally  involved 
the  equipment  used  to  furnish 
ultrasound  and  cardiography 
procedures.  We  have  also  received 
complaints  bom  suppliers  of  these  types 
of  services  about  variations  in 
individual  Medicare  carrier  policies  cm 
transportation  paymmts.  We  have  little 
information  about  the  amounts  of 
payments:  however,  in  the  case  of 
fmrtable  x-ray  services  (which  woiild 
not  be  afilBCted  by  this  proposal),  the 
transportation  payment  is  often  several 
times  higher  than  the  payment  for  the 
procedure  furnished. 

As  discussed  in  the  preamble  to  our 
November  1991  final  rule  (56  FR  59605), 
the  physician  fee  schedule  policy 
includes  travel  in  the  PE  of  a  medical 
practice;  therefore,  travel  is 
compensated  through  the  PE  component 
of  the  RVUs  for  a  service.  The  preamble 
of  the  November  1991  final  rule  further 
states  that  CPT  code  99081  may  be  used 
to  bill  for  unusual  travel  in  unusual 
cases  and  that  carriers  would  handle 
these  billings  on  a  "by  report"  basis. 
Section  15026  of  the  Medicare  Carriers 
Manual  adds  the  stipulation  that  CPT 
code  99082  is  payable  only  when  the 
travel  is  "very  unusual." 

The  scope  of  this  proposal  is  limited 
to  transportation  expenses  associated 
with  diagnostic  tests  that  are  payable 
under  the  physician  fee  schedule.  It 
would  apply  both  to  payments  made  in 
connection  with  the  transportation  of 
diagnostic  equipment  to  the  beneficiary 
and  to  the  transportation  of  equipment 
to  a  site,  such  as  a  physician's  office,  for 
use  in  furnishing  tests  to  beneficiaries. 
We  are  not  proposing  to  place  this 
policy  in  r^ulations.  but  we  would 


change  the  applicable  sections  of  the 
Medicare  Carriera  Manual. 

Under  our  proposal,  Medicare  carriera 
would  continue  to  pay  for  the 
transportation  of  x-ray  and  EKG     '' 
equipment  in  some  cases.  The  following 
exceptions  to  the  general  rule  on 
payment  for  travel  are  based  on  our 
interpretation  of  statutory  requirements 
in  the  case  of  x-rays  and  specific 
longstanding  policy  in  the  case  of  EKGs. 

•  Medicare  carriera  would  continue 
to  make  transportation  payments  under 
HCPCS  codes  R0070  and  R0075  in 
connection  with  portable  x-ray 
procedures  if  approved  Appliere 
furnish  the  services  described  in  section 
2070.4.C.  of  tile  Medicare  Carriera 
Manual: 

•  Skeletal  films  involving  arms  and 
legs,  pelvis,  vertebral  column,  and  skuU. 

•f  Chest  films  that  do  not  involve  the 
use  of  contrast  media  (except  routine 
screening  procedures  and  tests  in 
connection  with  routine  physical 
examinations). 

■¥  Abdominal  films  that  do  not 
involve  the  use  of  contrast  media. 

•  Medicare  carriera  would  make 
transp<Hlation  payments  imder  HCPCS 
code  R0076  in  coimection  with  standard 
EKG  procedures  if  the  approved 
portable  x-ray  suppUer  fiunishes  the 
service  described  by  CPT  code  93005  (or 
CPT  93000,  if  tile  interpretation  is  billed 
with  the  tracing). 

•  Medicare  carriera  would  make 
transportation  payments  under  HCPCS 
R0076  in  connection  with  standard  EKG 
procediues  (CPT  code  93005)  furnished 
by  an  IPL  when — 

•f  The  IPL  meets  applicable  State  and 
local  licensure  laws; 

+  The  EKG  is  ordered  by  a  referring 
physician;  and 

+  The  carrier  determines  the  service 
to  be  reasonable  and  necessary.  (See 
section  2070.5.  of  the  Medicare  Carriera 
Manual.) 

•  We  would  delete  the  reference  to  : 
EKGs  in  the  existing  section  2070.1.G.  of 
the  Medicare  Carriera  Manual  and  place 
the  policy  in  a  revised  section  2070.5  of 
the  Medicare  Carriera  Manual.  However, 
we  would  remove  the  requirement  that 
the  beneficiary  be  confined  to  his  or  her 
home  or  to  an  institution  for  the  EKG 
tracing  to  be  covered  since  this 
requirement  does  not  apply  to  QCG 
tracings  taken  by  portable  x-ray 
suppliere. 

•  For  all  other  types  of  diagnostic 
tests  payable  under  the  physician  fee 
schedule,  Medicare  carriers  would  pay 
for  the  transportation  of  equipment  only 
on  a  "by  report"  basis  under  CPT  code 
99082  if  a  physician  submits 
documentation  to  justify  the  "very 
unusual"  travel  as  set  forth  in  section 
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15026  of  the  Medicare  Carriers  ManuaL 
An  example  of  such  a  circumstance 
could  be  when  a  beneficiary  in  a 
nursing  facility  is  in  immediate  need  of 
a  diagnostic  test  and  there  is  a  pK4)lem, 
such  as  extreme  obesity,  with 
transpwting  the  individual  to  a  facility. 


H.  Maxillofacial  Prosthetic  Services 

At  present,  payment  amounts  for  the 
maxillofacial  prosthetic  services  (CPT 
codes  21079  through  21087  and  HCPCS 
codes  G0020  and  G0021)  are  determined 
by  individual  Medicare  carriers.  We 


propose  to  eliminate  the  carriei^prioed 
status  and  establish  RVUs  for  these 
codes  efiisctive  for  services  performed 
on  or  after  January  1, 1996.  We  propose 
to  determine  h»  schedule  payment 
amounts  based  on  the  RVUs  shown  in 
the  table  below. 


Proposed  Relative  Value  Units  For  Maxillofacial  Prosthesis  Services 


CFTcode 


21079 

21080 

21081 

21082 

21083 

21084 

21085 

21086 

21087 

Q0020 

G0021 


Description 


Impfession  and 
Irnpiession  and 
hnpiesaion  and 
Knpression  and 
Impression  and 
Impression  and 
Impression  and 
Impression  and 
Impression  and 
Impression  and 
Impression  and 


custom  preparefion; 
custom  preparation; 
custom  preparation: 
custom  preparation; 
custom  preparation; 
custom  preparation; 
custom  preparation; 
custom  preparation; 
custom  preparation; 
custom  preparaliQn; 
custom  preparation; 


interim  obturator  prosthesis  ....... 

definitive  obturator  prosthesis  .... 

mandtoular  resection  prositwsis 
palatal  augmentation  prosttiesis 

palatal  ift  presttiesis 

speech  aid  prosthesis 

oral  surgical  spfint  ....... 

auricular  prosttieais 

nasal  prosthesis 

surgical  obturator  prosttwsis  . — 

II  aki  Is  nl    ■■■III  Miti  «»  ■!■ 

Ofwiai  prosviMis _.......»_... 


Prpposed 
woricRVUs 


20.88 
23.46 
21.38 
19.50 
18.04 
21.04 
8.41 
23.29 
23.29 
12.54 
31 S4 


Proposed 
PERVUs 


27.93 
31.38 
28.59 
26.08 
24.13 
28.14 
11.25 
31.15 
31.18 
18.77 
42.18 


Proposed 
ME  RVUs 


2.25 
2.52 
2.30 
2.10 
1.94 
2.28 
0.90 
2.61 
2.51 
1.35 
3.39 


The  woric  RVUs  that  we  propose  were 
developed  by  the  American  Academy  of 
Maxillofacial  Prosthetics.  We  believe 
they  appropriately  represent  the  work 
involved  in  these  procedures.  Because 
the  CPT  codes  were  new  in  1991  and 
the  Level  2  HCPCS  codes  are  new  in 
1995.  we  have  Uttie  or  no  charge  data 
on  which  to  base  PE  and  ME  RVUs  in 
accordance  with  section  1848(c)(2)(C)  of 
the  Act.  Therefore,  we  have  imputed  the 
PE  and  ME  RVUs  from  the  v/oA  RVUs 
based  on  the  practice  cost  shares 
provided  by  me  American  Association 
of  Oral  and  MaxiUofacial  Surgetms. 
Those  shares  are  54.7  percent  for  PE  and 
4.4  percent  for  ME. 

We  would  establish  a  90-day  global 
period  for  thes6  services  with  the 
exception  of  CPT  code  21085  and 
HCPCS  code  G0020,  which  we  beUeve 
require  only  a  10-day  global  period 
(Iftider  a  global  period,  a  single  fee  is 
billed  and  paid  for  all  necessary  services 
normally  furnished  by  the  surgeon 
before,  during,  and  after  the  procediue 
within  the  time  period  assigned  to  die 
service.) 

CPT  codes  21079  through  21087  and 
HCPCS  codes  G0020  and  G0021  should 
be  used  only  if  the  physician  actually 
designs  and  prepares  the  prosthesis.  If 

the  physician  has  designed  and       

prepared  the  prosthesis  and  bills  a  CPT 
code  in  the  range  of  21079  through 
21087  and  HCPCS  codes  G0020  and 
G0021,  we  will  not  pay  the  physician 
separately  for  the  prosthesis.  We 
consider  the  cost  of  the  materials  used 
in  preparing  the  prosthesis  to  be 
inuuded  in  the  PE  portion  of  the  codes. 

HCPCS  codes  L8610  through  L8618 
identify  prostheses  that  are  prepared  by 
an  outsit  laboratory.  Payment  for 


HCPCS  codes  L8610  through  L8618  is 
not  made  under  the  physician  fee 
schedule.  Payment  is  made  on  an 
individual  consideration  basis. 

CPT  codes  21079  through  21087  and 
HCPCS  codes  G0020  and  G0021  are  on 
the  list  of  codes  subject  to  the  site-of- 
service  payment  difiierential  since  they 
are  predominanUy  office-based  services. 
^Hiile  we  wek»me  any  written  public 
comments,  we  have  found  from  past 
experience  that  the  most  useful 
comments  have  followed  a  {Mrticular 
pattern.  They  include  the  CPT  code,  a 
clinical  description  of  the  service,  and 
a  discussion  of  the  v/atk  of  that  service. 
Physician  work  has  two  components: 
time  and  intensity.  The  clinical  analogy 
for  many  services  can  be  strengthened 
by  dividing  the  service  into  the 
following  three  time  segments: 

•  Preservice  wori(— Work  pwformed 
before  the  actual  procediue  s\x:h  as 
review  of  reccmis.  solicitation  of 
informed  consent,  and  preparation  of 
equipment.  Time  sp«it  by  the  ph)^cian 
dressing,  scrubbing,  and  waiting  for  the 
patient  ^ould  be  identified.  Preservice 
woric  also  includes  the  time  spent 
scrubbing,  positioning,  or  otherwise 
preparing  the  patient.  For  surgical 
procediires  with  global  periods, 
commenters  should  include  estimates  of 
the  number,  time,  and  type  of  visits 
from  the  day  before  surgery  until  the 
time  the  patient  enters  die  operating 
room.  The  visit  when  the  physician 
decides  to  operate  and  the  visits 
preceding  it  should  not  be  included  in 
the  estimate  of  preservice  work  since 
these  services  are  not  included  in  the 
Medicare  definition  of  global  period. 

•  Intraservice  work — ^The  actual 
performance  of  the  procedure.  For 


evaluation  and  management  services, 
this  would  be  described  as  "fece-to- 
face"  time  in  the  office  setting  and 
"unit/floor"  time  in  the  inpatient 
setting.  For  siugical  procedures,  the 
customary  term  would  be  "skin-to-skin" 
time  or  its  eqmvalent  for  those 
procedures  not  beginning  with 
incisions. 
•  Postservice  woric— Analysis  of  data 

collected  from  the  encounter, 
preparation  of  a  report,  and 
communication  (rfthe  results.  For 
procedures  with  global  periods, 
commenters  should  identify  the  time 
spent  by  the  physician  with  the  patient 
after  the  proosdure  on  the  same  day  and 
whether  the  patient  typically  goes 
home,  to  an  ordinary  hospital  bed.  or 
goes  to  the  intensive  care  unit 
Commenters  should  describe  the 
number,  time,  and  type  of  physician 
visits  from  the  day  after  the  procedure 
until  the  end  of  the  dobal  period. 

They  should  also  aistingiiish 
inpatient  from  outpatient  visits. 

We  encourage  commenters.  in  making 
these  estimations,  to  provide  detailed 
rlinifail  information  such  as  data 
derived  from  operating  logs,  operative 
reports,  and  medical  charts  concerning 
the  length  of  service,  the  amount  of 
woric  performed  before  and  after  the 
service,  and  the  length  of  stay  in  the 
hospital.  The  usefulness  of  these  data  is 
greatly  increased  if  the  data  are 
presented  with  comparable  data  for 
reference  services  and  evidence  that 
justifies  that  the  data  presented  are 
nationally  representative  of  the  average 
work  involved  in  furnishing  the  service. 
We  often  receive  data  that  are  not 
helpful  to  us  because  the  data  are  not 
representative  of  national  practices.  In 


addition,  some  commenters  have 
presented  a  lengthy  and  elaborate 
description  of  the  work  in  the  service, 
but  omitted,  or  provided  an  incomplete 
description  of,  the  comparability  of  the 
work  in  the  service  to  the  work  in  a 
refaranoe  procedure  or  procedures 
identified. 

Intensity  of  the  work  in  the  service  is 
best  compared  by  breaking  the  intensity 
into  the  following  elements: 

•  Mental  effort  and  judgment — 
Commenters  should  compare  the  service 
in  question  with  a  reference  service  as 
to  the  amount  of  clinical  data  that  needs 
to  be  considered,  the  depth  of 
knowledge  required,  the  range  of 
possible  decisions,  the  number  of 
factors  considered  in  making  a  decision, 
and  the  degree  of  complexity  of  the 
interaction  of  these  factors. 

•  Technical  skill  and  physical 
effort — One  useful  measure  of  skill  is 
the  point  in  training  when  a  resident  is 
expected  to  be  able  to  perform  the 
procedure.  Physical  effort  can  be 
compared  by  dividing  services  into 
tasks  and  making  the  direct  com{>arison 
of  tasks.  In  making  the  comparison,  it  is 
necessary  to  show  that  the  differences  in 
physician  effort  are  not  reflected 
accurately  by  differences  in  the  time 
involved:  if  they  are,  considerations  of 
physician  effort  amount  to  double 
counting  of  physician  work  in  the 
service. 

•  Psychological  stress— Two  kinds  of 
psychological  stress  are  usually 
associated  with  physician  work.  The 
first  is  the  pressure  involved  when  the 
outcome  is  heavily  dependent  upon 
skill  and  judgment  and  a  mistake  has 
serious  consequences.  The  second  is 
related  to  unpleasant  conditions 
connected  with  the  work  that  are  not 
affected  by  skill  or  judgment.  These 
circumstances  would  include  situations 
with  high  rates  of  mortality  or  morbidity 
regardless  of  the  physician's  skill  or 
judgment,  difficult  patients  or  families, 
or  physician  physical  discomfort.  Of  the 
two  forms  of  stress,  only  the  former  is 
fully  accepted  as  an  aspect  of  work; 
many  consider  the  latter  to  be  a  highly 
variable  function  of  physician 
personality. 

Intensity  often  varies  significantly  in 
the  course  of  furnishing  a  service. 
Sometimes  commenters  "anchor"  the 
value  of  the  service  to  a  point  of 
maximum  intensity  during  the  service 
as  the  basis  for  comparing  services.  It  is 
unlikely  that  the  maximum  intensity  is 
an  accurate  reflection  of  the  average 
intensity  of  a  service:  a  lengthy 
procedure  that  is  simple  except  for  a 
few  moments  of  extreme  intensity  is 
probably  less  work  than  one  of  equal 


length  during  which  a  fairly  hi^  level 
of  intensity  is  maintained  throughout. 

This  proposal  reflects  a  policy  change 
that  is  not  explicitly  addrMsed  in  our 
regidations. 

/.  Coverqge  of  Mammography  Services 

In  the  December  31, 1990  interim 
final  rule  (55  FR  53510)  and  Uie 
September  30, 1994  final  rule  (59  FR 
49808),  we  based  our  present  definitions 
of  "diagnostic"  and  "screening" 
mammography  and  related  provisions 
on  advice  bom  the  Food  and  Dmg 
Administration  (FDA),  the  National 
Cancer  Institute  (NQ),  our  own  medical 
consultants,  and  other  components  of 
HHS. 

These  definitions  are  important 
because  of  the  impact  they  can  have  on 
how  frequenUy  mammograms  are 
covered  under  the  Medicare  program. 
The  Medicare  law  and  current 
regulations  limit  the  frequency  of 
coverage  for  "screening"  mammography 
services  according  to  the  patient's  age 
and  for  women  over  age  39  but  under 
age  50  based  on  whether  she  is 
considered  at  high  risk  of  developing 
breast  cancer.  On  the  other  hand, 
coverage  of  "diagnostic"  mammography 
is  not  restricted  by  specific  statutory 
frequency  limitations  but  depends  on 
whether  the  examination  has  been  (1) 
ordered  by  the  patient's  physician,  and 
(2)  is  determined  by  the  local  Medicare 
contractor  to  be  medically  necessary  for 
the  patient. 

In  response  to  inquiries  fix)m 
beneficiaries,  practicing  physicians,  and 
others  in  the  medical  community,  we 
have  reexamined  our  definitions  of 
"diagnostic"  and  "screening" 
mammography  in  §  410.34 
(Mammography  services:  Conditions  for 
£md  limitations  on  coverage").  In 
addition,  we  have  consulted  further 
with  FDA,  NQ.  and  a  Medicare  Carrier 
Medical  Director  workgroup  regarding 
the  appropriateness  of  the  definitions. 
We  have  also  reexamined  the  current 
definitions  in  view  of  our  previous 
Medicare  policy  on  diagnostic 
mammograms  as  described  in  section 
50-21  of  the  Coverage  Issues  Manual 
(HCFA  Pub.  6)  that  permits  coverage  for 
diagnostic  mammograms  for  patients 
with  a  personal  history  of  breast  cancer 
and  certain  other  patients,  even  though 
they  are  not  symptomatic  (that  is,  they 
do  not  have  any  signs  or  symptoms  of 
a  medical  problem  with  their  breasts). 
Based  on  our  reexamination  of  this 
issue,  we  propose  to  revise  the 
definitions  of  "diagnostic"  and 
"screening"  mammography  in  §410.34 
to  make  them  consistent  with  previous 
Medicare  coverage  policy  regarding 
"diagnostic"  mammography,  and  with 


the  way  these  terms  are  used  in  general 
clinical  practice  in  the  United  States. 

Some  clinicians  and  mammography 
experts  consider  patients  with  a 
perstmal  history  of  breast  disease,  such 
as  breast  cancer  and  chronic  fibrocystic 
disuse,  to  be  candidates  for  diagnostic 
mammography  for  a  period  following 
treatment  of  the  disease  and  then 
candidates  for  screening  mammography 
thereafter.  However,  most  clinicians  and 
mammography  experts  in  the  United 
States  consider  patients  with  a  (>ersonal 
history  of  breast  disease  to  be 
candidates  for  diagnostic  manunography 
for  the  rest  of  their  lives,  following  the 
onset  of  their  disease  and  its  treatment. 

In  view  of  the  above  information,  we 
propose  to  expand  the  definition  of 
"diagnostic"  mammography  to  include 
patients  with  a  personal  history  of 
breast  disease;  however,  we  propose  to 
leave  the*  definition  of  "screening" 
mammography  imchanged  so  that 
patients  with  a  personal  history  of 
breast  cancer  can  be  considered 
candidates  for  the  "screening" 
examination,  if  the  patients  and  their 
physicians  decide  that  this  is 
appropriate. 

We  propose  that  the  present 
definition  of  "diagnostic" 
mammography  in  paragraph  (a)(1)  of 
§410.34  be  expanded  to  include  also,  as 
a  candidate  for  this  service,  a  patient 
who  does  not  have  signs  or  symptoms 
of  breast  disease  but  who  has  a  personal 
history  of  biopsy-proven  breast  disease. 

The  present  regulations  include  as 
candidates  for  "screening" 
mammography  all  asymptomatic 
women  regardless  of  whether  they  have 
had  a  personal  history  of  biopsy-proven 
breast  disease.  We  propose  to  leave' 
unchanged  the  substance  of  the  present 
definition  of  "screening"  mammography 
in  paragraph  (a)(2)  of  §410.34  but 
clarify  it  to  read  as  follows:  "Screening 
mammography  means  a  radiological 
procedure  furnished  to  a  woman 
without  signs  or  symptoms  of  breast 
disease,  for  the  purpose  of  early 
detection  of  breast  cancer,  and  includes 
a  physician's  interpretation  of  the 
results  of  the  procedure."  This  might 
include  an  asymptomatic  woman  (that 
is,  a  woman  without  signs  or  symptoms 
of  breast  disease)  with  a  history  of 
biopsy-proven  breast  disease  who  might 
otherwise  qualify  for  a  diagnostic 
mammography  as  defined  in  the  current 
§  410.34(a)(1).  The  woman  and  her 
physician  would  determine  which 
examination  to  request  (that  is.  either  a 
diagnostic  or  a  screening 
mammography).  Although  a  history  of 
biopsy-proven  breast  disease  would 
ordinarily  require  recurrent  diagnostic 
examinations,  in  some  cases,  when  the 
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breast  disease  is  no  longer  present, 
screening  mammography  might  be 
appropriate. 

We  also  propose  that  certain  minor 
and  technical  changes  be  made  in  the 
limitations  on  coverage  of  screening 
mammography  services  to  make  them 
consistent  with  the  proposed  revisions 
to  the  definitions  in  "diagnostic"  and 
"screening"  mammography  in 
§410.34(aKl)  and  (a)(2).  respectively, 
and  to  simplify  the  language  in 
§  410.34(d)(1)  regarding  the 
postmastectomy  patient. 

/.  Use  of  Category-Specific  Volume  and 
Intensity  (VI)  Growth  Allowances  in 
Calculating  the  Default  Medicare 
Volume  Performance' Standard  (MVPS) 

Currently,  the  default  formula  uses  an 
estimate  of  the  average  annual 
percentage  growth  in  the  VI  of  physician 
services  that  is  the  same  for  all 
categories  of  physician  services. 
Although  historically  the  data  available 
to  us  allowed  an  acciuate  estimate  of  the 
overall  growth  in  the  VI  of  physician 
services,  they  did  not  allow  us  to 
estimate  the  VI  growth  for  each 
individual  category  of  service  vrixh  the 
degree  of  accuracy  required  for  the 
MVPS  calculation.  More  recent  data 
now  allow  us  to  do  this.  We  propose  to 
calculate  the  MVPS  for  FY  1996  and  all 
future  years  based  on  estimates  of  the 
average  VI  growth  specific  to  each 
category.  This  would  be  consistent  with 
our  use  of  category-specific  estimates  of 
the  MVPS  factors  for  the  weighted- 
average  increase  in  physician  fees  and 
the  percentage  change  in  expenditiues 
resulting  from  changes  in  law  or 
regulations.  The  efi^  this  proposal 
would  have  on  a  future  MVPS  for  a 
category  depends  on  the  difference 
between  the  VI  growth  for  that  category 
and  for  physician  services  overall.  To 
illustrate,  the  following  table  compares 
the  estimated  FY  1996  VI  allowance  for 
each  category  based  on  the  overall 
average  and  the  category-specific 
average: 


' 

OveraH 
aver- 
age VI 
(per- 
cent) 

Cat- 

spectnc 
VI 

(per- 
cent) 

Suraical  Services „ 

4.4 
4.4 

4.4 
4.4 

2.3 

Primary  Care  Services 

Nonsurgical  Services 

All  Physician  Services  

5.3 

5.1 
4.4 

As  can  be  seen  from  the  table,  the  FY 
1996  MVPS  VI  allowance  for  primary 
care  is  higher  using  the  category-specific 
VI  factor  than  using  the  single  VI  factor. 
This  is  because  the  average  VI  growth 


for  primary  care  services  has  been 
higher  than  the  average  VI  growth  for  all 
physician  services.  Althou^  for  FY 
1996  this  change  in  methodology  would 
result  in  a  higher  primary  care  MVPS. 
this  does  not  necessarily  mean  it  would 
have  a  similar  result  in  future  years.  The 
impact  on  any  individual  category  is 
dependent  on  the  future  relationship 
between  the  average  VI  growth  for  that 
category  and  for  physician  services 
overall.  If  future  growth  in  the  VI  of 
primary  care  services  is  lower  than 
overall  physician  growth,  this  change 
would  result  in  a  lower  MVPS  for 
primary  care  services.  Similar  reasoning 
appUes  to  the  surgical  and  other 
nonsiugical  categories.  This  proposal 
reflects  a  policy  change  that  is  not 
expUcitly  addressed  in  our  regulations. 

Although  we  are  proposing  this 
regulatory  change  now  to  address 
immediate  problems  in  the  fee  schedule. 
it  is  our  intention  to  move  toward  the 
development  of  a  legislative  proposal  to 
implement  a  single  MVPS  and  OF  for  all 
Mmlicare  physician  fee  schedule 
services.  Because  of  past  differential 
updates,  the  surgical  tIT"  is  currently  8 
percent  and  14  percent  higher  than  the 
CFs  for  primary  care  and  other 
nonsurgical  services,  respectively.  We 
are  concerned  that  this  situation  clearly 
undermines  the  original  intent  of  the 
Medicare  physician  fee  schedule. 

m.  Issue  for  Oiange  in  Calendar  Year 
(CY)  1998— Two  Anesthesia  Providers 
Involved  in  One  Procedure 

The  certified  registered  nurse 
anesthetist  (CRNA)  fee  schedule 
regulations  provide  that  if  an 
anetsthesiologist  and  a  CRNA  are  both 
involved  in  a  single  procedure,  we  deem 
the  service  to  be  personally  performed 
by  the  anesthesiologist  and  allow 
payment  only  for  the  physician  service. 
Approximately  equal  percentages  of 
CRN  As  are  employed  by  physicians  and 
hospitals.  When  the  physician  employs 
the  CRNA.  payment  for  both  the  CRNA's 
and  the  physician's  service  go  into  the 
same  practice  revenue  pool  that  is  used 
to  pay  both  providere.  Our  policy 
described  above  does  not  create  any 
problems  for  this  type  of  arrangement, 
since  the  practice  views  itself  as  being 
paid  for  the  service.  However,  if  the 
hospital  employs  the  CRNA  and  the 
physician  is  involved  with  this  CRNA  in 
a  single  procedure,  then  only  the 
physician  is  paid.  The  hospital  is  not 
paid  under  the  Medicare  program  for 
the  CRNA  service. 

Although  we  have  not  received  many 
complaints  from  hospitals  about  this 
poUcy,  the  CRN  As  have  stated  that  our 
policy  causes  hospitals  to  lower  CRNA 
salaries.  While  the  CRNAs  have  not 


been  able  to  produce  information  on  the 
extent  of  this  practice,  they  believe  that 
this  type  of  arrangement  is  not  unusual. 

The  QlNAs  also  have  expressed 
concern  that  the  CRNA  is  the  person 
furnishing  the  service  to  the  patient. 
The  anesthesiologist  is  present  in  the 
room  usually  because  the  hospital  has 
an  operating  policy  that  the  C3U^iA 
service  always  be  supervised  or 
directed. 

Currently  our  medical  direction  rules 
apply  only  to  concurrent  procedures 
(mat  is.  two,  three  or  four)  directed  by 
a  physician.  We  have  not  applied  these 
rules  to  a  single  procedure.  The 
application  of  the  medical  direction 
payment  i>olicy  to  a  single  procedure 
would  have  resulted  in  increased 
program  payment,  approximately  30 
percent  greater  than  the  current  policy. 
Thus,  part  of  oiu-  concern  for  not 
extending  the  medical  direction 
payment  policy  to  a  single  procedure 
has  been  the  additional  cost  to  the 
Medicare  program. 

Section  13516  of  OBRA  '93 
established  a  new  payment 
methodology  for  both  the  physician's 
medical  direction  service  and  the 
medically  directed  CRNA  service.  For 
1994,  the  allowance  for  each  of  these 
services  is  equal  to  60  percent  of  the 
allowance  that  would  be  recognized  for 
the  procedme  personally  performed  by 
the  physician  alone.  These  percentages 
are  reduced  each  year  so  that  in  1998, 
the  allowance  for  each  service  is  equal 
to  50  percent  of  the  allowance  that 
would  be  recognized  for  the  procedure 
peraonally  performed  by  the  physician 
alone.  The  objective  is  that  in  1998,  the 
allowance  for  anesthesia  care  in  a  given 
area  will  be  the  same  whether  the  care 
is  furnished  by  the  physician  alone,  a 
nonmedically  directed  CRNA.  or  the 
anesthesia  care  team. 

As  a  result  of  the  revised  payment 
methodology  for  the  anesthesia  care 
team,  we  propose  to  apply  the  medical 
direction  payment  policy  to  the  single 
procedure  involving  boUi  the  physician 
and  the  CRNA.  Thus,  in  §  414.46  we 
propose  to  revise  paragraphs  (c)  and  (d) 
to  state  that  in  this  situation  the 
allowance  for  the  medical  direction  50 
service  of  the  physician  and  the 
medically  directed  service  of  the  CRNA 
or  the  anesthesiologist  assistant  is  based 
on  the  specified  percentage  of  the 
allowance  in  §  416.40(d)(2).  In  addition, 
we  propose  that  in  1998  and  later  years, 
this  allowance  is  equal  to  50  perc»nt  of 
the  allowance  for  personally  performed 
procedures. 

We  propose  to  implement  this  policy 
on  January  1, 1998.  At  that  time,  the 
change  in  policy  will  be  done  in  a 
budget-neutral  manner.  If  we  were  to 


implement  this  policy  earlier,  the  policy 
would  cause  program  payments  to 
increase  relative  to  the  current  policy. 

IV. 


A.  Reaource-Based  Practice  Expense 
(PE)  Relative  Value  Units  (RVUs) 

With  the  exception  of  anesthesia 
services,  physician  services  and  other 
diagnostic  services  paid  undw  the 
physician  fee  schedule  have  PE  and  ME 
RVUs.  Payments  for  PE  RVUs  account 
for  approximately  42  percent  of 
physician  fee  schedufe  payments. 

The  PE  RVUs  are  doaved  from 
historical  allowed  charge  data.  The 
common  criticism  is  that  the  PE  RVUs 
are  not  truly  resource-based  because 
they  are  not  based  on  resource  costs. 

Section  121  of  the  Social  Security  Act 
Amendments  of  1994  (Pub.  L.  103-432), 
enacted  on  October  31, 1994,  requires 
the  Secretary  to  develop  a  methodology 
for  a  resource-based  system  for 
determining  PE  RVUs  for  each 
physician  service.  In  developing  the 
methodology,  the  Secretary  must 
consider  the  staff,  equipment,  and 
supplies  used  in  the  provision  of 
medical  and  siugical  services  in  various 
settings.  The  Sea-i^ary  must  report  to 
the  QHtgress  on  the  methodology  by 
Jime  30, 1996.  The  new  payment 
methodology  is  effective  for  services 
furnished  in  1998.  There  is  no  transition 
provision  for  these  services. 

To  implement  this  statutory 
provision,  we  published  a  Request  for 
Proposal  (RFP)  in  the  Conunerce  Daily 
in  November  1994.  Offerors  were 
required  to  respond  by  January  17. 1995. 

The  objective  of  the  RFP  is  to  develop 
a  unifonn  database  that  can  be  used  to 
support  a  number  of  analytical  methods 
(for  example,  microcosting  or  economic 
cost  functions)  to  estimate  PE  per 
service.  The  contractor  will  provide  us 
with  both  direct  and  indirect  PE 
estimates  for  all  services  paid  under  the 
physician  fee  schedule.  Further,  we 
expect  that  these  estimates  will  vary 
based  on  the  site  where  the  service  is 
furnished.  For  example,  the  PE  for  a 
physician  service  furnished  in  the 
hospital  outpatient  department  vnH 
differ  from  the  PE  for  the  same  service 
furnished  in  the  physician's  office.  The 
physician  does  not  ordinarily  incur  the 
costs  of  clinical  labor,  medical  suppUes, 
or  equipment  associated  with  services 
in  the  hospital  outpatient  department. 

The  contractor  will  be  responsible  for 
identifying  candidates  for  a  technical 
expert  group  (TEG)  who  will  assist  with 
the  development  of  data  collection 
instruments  to  obtain  PEs  (both  direct 
and  indirect)  and  resource  profiles. 
Resource  profiles  will  be  used  to 
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measure  the  quantities  of  inputs,  such 
as  clinical  lalmr,  equipment,  and 
supplies  used  in  producing  specific 
services.  The  group  of  experts  can  be 
researchere  and  others  who  have 
published  articles  in  this  area  or  are 
members  of  the  medical  community, 
including  clinical  personnel, 
nonclinical  personnel,  and  practice 
managere. 

The  TEG  can  have  as  many  as  20 
participants.  We  will  make  the  final 
selection  of  participants  in  the  TEG.  The 
TEG  will  assiune  an  active  role  in  the 
process.  It  will  be  responsible  for 
monitoring  the  entire  project  up  to  the 
point  of  delivery  of  data  for  analysis. 

The  contractor,  with  our  assistance, 
will  select  clinical  practice  expert 
panels  (CPEPs).  The  omtractor  will 
address  the  following  issues  in  selecting 
the  CPEPs: 

•  The  choice  and  grouping  of 
participating  specialties. 

•  The  mix  of  physicians,  other 
clinicians,  and  practice  managere. 

•  The  number  of  panels. 

•  The  grouping  of  codes  and 
spedaldes  in  panels. 

•  The  overlap  of  panels. 

•  Techniques  for  resolving 
disagreements  across  panels. 

The  actual  niunber  of  panels  and  the 
size  of  the  panels  vtrill  be  determined  by 
the  contractor  and  us.  We  expect  that 
there  will  be  fewer  than  15  panels  and 
the  size  of  a  panel  will  vary  but  wrill  not 
exceed  12  persons. 

The  primary  tasks  of  the  CPEPs  will 
be  twofold.  The  first  task  will  be  to 
classify  services  and  procedures  into 
clinical  and  practice  cost  coherent 
groups.  The  common  groups  vtrill  be 
based  on  the  direct  cost  of  the 
procedure.  The  second  task  will  be  to 
select  a  reference  procedure  for  each 
common  groupiog  of  codes.  Hie  CPEPs 
will  complete  a  dietailed  resource  profile 
for  each  reference  procedure  for  the 
different  practice  sites.  These  profiles 
will  consider  only  items  that  are  direct- 
costed. 

After  the  resource  profiles  are 
completed,  the  contractor  will  assign 
input  prices  to  the  resource  inputs.  This 
will  produce  a  direct  cost  estimate  for 
each  reference  procedure.  In  addition, 
the  contractor  wrill  extrapolate  the  direct 
cost  estimates  for  the  reference 
procedure  to  other  codes  included  in 
the  same  group,  based  on  the 
relationship  that  the  CPEP  has 
established  between  the  reference  code 
and  the  other  codes  in  the  same  group. 

In  addition  to  the  procedure-specific 
profiles,  the  following  kinds  of  data  will 
be  collected: 


•  Cost  inf(Hmation  from  physician 
practices  categorized  by  direct  and 
indirect  costs. 

•  Profiles  of  sovices  from  physician 
practices  by  place  of  service. 

•  Input  pnoe  (including  wage) 
information. 

The  first  two  kinds  of  informatiob 
will  be  collected  primarily  by  mail  or  by 
telephone  survey  frtun  approximately 
3,000  respondents.  The  contractor  will 
gather  the  input  price  information  from 
standard  representative  national  data 
sources.  Also,  the  contractor  vwll  be 
responsible  for  designing,  organizing, 
and  assembling  the  resuTts  into  a 
documented  database  for  access  and  use 
by  multiple  researchers. 

The  contractor  will  be  responsible  fat' 
generating  PE  estimates  (both  direct  and 
indirect)  for  all  CPT  codes  including 
radiology  and  anesthesia  codes  as  well 
as  the  technical  component  and 
diagnostic  testing  codes  that  are  paid 
under  the  physician  fee  schedule. 

There  are  a  number  of  methods  by 
which  the  contractor  could  derive 
indirect  cost  estimates  per  code. 
Approaches  include  economic  cost 
functions  or  accoimting-based  methods, 
wherry  indirect  costs  are  allocated 
based  on  fectors,  such  as  direct  expense, 
physician  work,  or  time.  Regardless  of 
which  option  is  proposed,  direct  and 
indirect  PE  cost  estimates  will  be 
presented  for  each  code. 

We  awarded  the  contract  to  Abt 
Associates  on  March  31, 1995.  The 
principal  investigator  is  Monica 
Noether,  Ph.D.  In  addition  to  Abt.  the 
project  team  consists  of  the  folloveing: 

•  Consulting  services  furnished  by 
Mark  Pauly,  Ph.D..  and  Gerald  Wedig. 
Ph.D.,  economists  at  the  Univereity  of 
Pennsylvania;  and  William  Katz.  D.BJi., 
a  health  care  management  consultant. 

•  The  subcontractors  are  EnterMedica 
Resources,  a  management  consulting 
firm  that  has  conducted  microcosting 
studies  of  physician  practices  in  a 
variety  of  settings;  and  the  Center  for 
Research  in  Ambulatory  Health  Care 
Administration,  the  research  arm  of  the 
Medical  Group  Management 
Association. 

•  The  clinical  consultants  are  Dre. 
Sankey  Williams  and  Jose  Escarce, 
practicing  primary  care  physicians  and 
health  service  researchers  at  the 
Univereijfy  of  Pennsylvania. 

The  RFP  includes  the  schedule  for  the 
completion  of  certain  key  activities.  For 
example,  the  data  collection  and 
delivery  must  be  completed  by  March 
1996,  and  the  report  on  analysis  must  be 
finished  by  September  1996.  We  exp)ect 
to  publish  the  proposed  rule  in  the 
Federal  Register  in  March  1997  and  the 
final  rule  in  November  1997.  We  will 
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implement  the  resource-baaed  PE  RVUs 
be^nning  Januaiy  1, 1998. 

This  discussion  of  our  efforts  to 
implement  the  reqxiirement  in  the 
statute  to  develop  a  resource-based 
relative  value  scale  for  PEs  is  not  a 
formal  proposal.  We  are  notifying  the 
physician  community  and  others  about 
our  progress  to  date  and  are  providing 
othw  helpful  information  about  the 
effort. 

B.  Primary  Care  Case  Management  and 
Other  Managed  Care  Approaches 

We  are  considering  approaches  to 
increasing  managed  care  options  under 
Medicare.  One  approach  could  be  to 
apply  primary  care  case  management 
methods  currently  used  by  private 
payers  and  Medicaid  programs  to  the 
Medicare  fee-for-service  system.  There 
are  many  interpretations  of  primary  care 
case  management.  The  CPT  defines  case 
management  as  "a  process  in  which  a 
physician  is  responsible  for  direct  care 
of  a  patient,  and  for  coordinating  and 
controlling  access  to  or  initiating  and/or 
supervising  other  health  care  services 
needed  by  the  patient."  The  State  of 
Maryland  operates  a  primary  care  case 
management  system  known  as  Maryland 
Access  to  Care  (MAC).  Under  the  MAC 
program.  Medicaid  recipients  are  linked 
to  a  primary  medical  provider  (PMP). 
Each  PMP  acts  as  a  "gatekeeper"  to  the 
health  care  system,  furnishing  primary 
care  and  preventive  services  and  making 
referrals  to  specialty  care  when 
necessary.  Permutations  of  the 
gatekeeper  approach  are  being  used  in 
many  managiad  care  arrangements. 
Under  the  physician  fee  schedule,  we 
could  construct  fee  arrangements  with 
piimary  care  physicians  that  would 
promote  greatOT  use  of  case 
management  We  also  are  considering 
whether  to  undertake  demonstrations  of 
primary  care  case  management  that 
involve  beneficiary  enrollment  or 
election  and  diffsrent  approaches  for  a 
primary  care  option.  We  welcome 
comments  on  a  possible  Cramework  for 
a  Medicare  primary  care  case 
management  option  either  under  current 
regulations  or  through  a  demonstration 
project. 

We  are  already  exploring  case 
management  options  through  several 
Medicare  demonstration  and 
developmental  efforts  that  are 
\mderway.  One  demonstration  is  a 
voluntary  program  of  Medicare  case 
management  for  targeted  high-cost 
illnesses  such  as  congestive  heart  failure 
and  cancer.  The  case  management 
services  consist  of  regular  telephone 
calls  to  provide  education  and  monitor 
treatment,  assistance  in  arranging 
support  services,  caregiver  support,  and 


occasional  in-person  visits.  These 
services  are  furnished  by  teams  of 
nurses  and  social  workers  who 
coordinate  their  efforts  with  the 
beneficiary's  physician.  This 
demonstration  tests  whether  the  case 
managemmt  service  wdll  reduce  the  cost 
and  aggravation  incurred  when  patients 
with  specific  conditions  are 
unnecessarily  rehospitalized  or  must 
revisit  a  physician. 

Other  projects  involve  a  new  method 
for  paying  physicians  that  provides 
incentives  for  effective  management  of 
care  to  beneficiaries.  Physician  groups 
will  be  paid  eitha*  on  a  capitated  basis 
or  incentive  throu^  payment  for 
specified  bundles  of  services  associated 
with  the  treatment  of  chronic  conditions 
and  acute  episodes  of  care. 

The  intent  of  these  new  payment 
arrangements  is  to  transfer  financial  risk 
to  the  physician  groups,  thereby  finding 
efficient  ways  to  provide  care  and 
increasing  incentives  to  the  physician 
groups  to  contain  costs.  Five  payment 
models  will  be  evaluated  that  range 
fit>m  a  model  of  full  capitation  that 
transfera  the  financial  risk  to  the 
physician  group  furnishing  all 
Medicare-covered  services  to  models 
that  reduce  the  amount  of  risk 
transferred  to  the  group  and  limit  the 
requirement  for  an  enrolled  population. 
These  approaches  represent  a  sample 
of  available  options.  We  are  not 
prepared  to  make  a  specific  proposal 
now.  Rather,  ovi  intent  at  this  time  is  to 
solicit  information,  recommendations, 
and  suggestions  firom  the  public  on  how 
we  might  apply  primary  care  case 
management  to  the  Medicare  fee-for- 
service  system.  We  are  particularly 
interested  in  the  following: 

•  Which  physicians,  providere,  or 
other  health  care  professionals  should 
be  designated  as  case  managers? 

•  Which  types  of  patients  would 
benefit  from  case  management? 

•  What  evidence  is  there  that  case 
management  is  valuable  to  patients 
other  than  those  with  chronic  illness  or 
acute  episodes? 

•  Should  Medicare  pay  for  case 
management  services  and  how  should 
they  be  paid? 

V.  CollectioB  (tf  Information 
Requirements 

Sections  415.60(f)(1)  (concerning 
determination  and  payment  of  allowable 
physician  compensation  costs), 
415.60(g)  (concerning  recordkeeping 
requirements  for  allocation  of  physician 
compensation  costs),  and  415.70(e) 
(concerning  limits  on  compensation  for 
services  of  physicians  in  providers)  of 
this  dociunent  contain  information 
collection  requirements.  The 


information  collection  requirements  in 
§  415.60(f)(1)  concern  the  amoimts  of 
time  the  physician  spends  in  furnishing 
physician  services  to  the  provider, 
physician  services  to  patients,  and 
services  that  are  not  paid  under  either 
Part  A  or  Part  B  of  Medicare;  and 
assiuance  that  the  compensation  is 
reasonable  in  tenns  of  tiie  time  devoted 
to  these  services.  The  infcxrmation 
collection  requirements  in  $  415.60(g) 
concnn  time  records  used  to  allocate 
physician  compensation,  information  on 
which  the  physician  compensation 
allocaticm  is  based,  and  retention  of  this 
information  fnr  a  4-year  period  after  the 
end  of  each  cost  reporting  period  to 
whidi  the  allocation  applies.  The 
informaticm  collection  requirements  in 
§  415.70(e)  concern  an  exception  to  the 
limits  on  compensation  for  services  of 
physicians  in  providere  if  the  provider 
can  demonstrate  to  the  intermediary 
that  it  is  unable  to  recruit  or  maintain 
an  adequate  number  of  physicians  at  a 
compensation  level  writhin  these  limits. 
Respondents  who  will  provide  the 
information  include  providers, 
intermediaries,  and  physicians. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  and 
recordkeeping  requirements  should 
direct  them  to  the  OMB  official  whose 
name  appeere  in  the  ADDRESSES  section 
of  this  preamble. 

VI.  Response  to  Coounents 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and,  if  we  proceed  with 
a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  document. 

Vn.  Regttlatery  Impact  Analysis 

A.  Regulatory  Flexibility  Act 

Consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612).  we  prepare  a  regulatory 
flexibility  analysis  imless  the  Secretary 
certifies  that  a  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  all  physicians  are 
considered  to  be  small  entities. 

This  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Nevertheless,  we  are  preparing  a 
regulatory  flexibility  analysis  because 
the  provisions  of  this  rule  are  expected 


to  have  varying  efiiscts  on  the 
distribution  of  Medicare  physician 
payments  and  services.  We  anticipate 
that  virtually  all  of  the  approximately 
500,000  physicians  who  furnish  covered 
services  to  Medicare  beneficiaries 
would  be  afiiscted  by  one  or  more 
provisicms  of  this  rule.  In  addition, 
physicians  who  are  paid  by  private 
insurers  for  non-Medicare  services 
would  be  affected  to  the  extent  that  they 
are  paid  by  private  insurere  that  choose 
to  use  the  proposed  RVUs.  However, 
with  faw  exceptions,  we  expect  that  the 
impact  would  De  limited. 

u  these  proposals  result  in  increases 
in  Medicare  payment  amounts, 
braieficiary  liability  would  also  increase 
because  the  coinsurance  amounts  would 
increase.  In  addition,  if  nonpartidpating 
physicians  do  not  accept  assignment, 
the  amount  that  they  may  bill  above  the 
fee  schedule  amount  would  also 
increase  becaiise  the  limiting  charge  for 
the  service  would  increase.  If  a  proposal 
results  in  a  decrease  in  Medicare 
payment  amounts  or  the  bundUng  of 
payment  for  one  service  into  payment 
for  another,  beneficiary  liability  would 

Section  1848(c}(2)(B)  of  the  Act 
requires  that  adjustments  in  a  year  may 
not  cause  the  amount  of  expenditiires 
for  the  year  to  differ  by  more  than  $20 
million  from  the  amount  of 
expenditures  that  would  have  been 
made  if  these  adjustments  had  not  been 
made.  If  this  threshold  is  exceeded,  we 
usually  make  adjiistments  to  the  RVUs 
in  order  to  preserve  budget  neutrality. 
The  proposals  discussed  in  sections  B 
through  K  below  would  have  no  impact 
on  total  Medicare  expenditures  because 
the  effects  of  these  changes  would  be 
neutrahzed  in  the  establishment  of 
RVUs  for  1996. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  proposed 
rule  was  reviewed  by  the  Office  of 
Management  and  Budget. 

B.  Budget-Neutrality  Adjustments  for 
Relative  Value  Units 

Under  this  proposal,  budget  neutrality 
adjustments  would  be  applied  to  the  f^ 
schedule  CFs  instead  of  procedure 
RVUs.  This  alternative  approach  would 
be  administratively  simpler  for 
Medicare  and  other  payers  that  base 
their  payments  on  the  Medicare  RVUs, 
including  many  Medicaid  programs  and 
would  fadhtate  policy  and  data 
analyses  of  RVUs.  Any  changes  to 
procediire  payment  amoimts  or  total 
payment  would  be  due  to  rounding  and 
would  be  minimal. 

We  do  not  expect  any  objection  to  this 
proposal  because  we  are  responding  to 
requests  by  the  AMA.  private  payers. 


and  Medicaid  programs  that  base 
payment  on  Medicare  RVUs. 

C.  Bundled  Services 

1.  Hydration  Therapy  and 
Chemotherapy 

Presentiy.  we  allow  separate  payment 
for  hydration  therapy  IV  infusion  (CPT 
codes  90780  and  90781)  when  it  is 
performed  on  the  same  day  as 
chemotherapy  IV  infusion  (CPT  codes 
96410,  96412,  and  96414).  The  Medicare 
charge  data  show  that  in  1994,  CPT 
codes  90780  and  90781  (hydration 
therapy  IV  infusion)  were  billed  in 
addition  to  chemotherapy  IV  infusion 
only  9.3  percent  and  4  percent  of  the 
time,  respectively,  and  accounted  for 
$8.5  million  in  Medicare  expenditures. 

We  beUeve  that  paying  for  hydration 
therapy  IV  infusion  and  chemotherapy 
IV  infiision  administered  on  the  same 
day  represents  dupUcate  payment 
Therefore  we  propose  not  paying 
separately  for  CPT  codes  90780  and 
90781  when  billed  on  the  same  day  as 
CPT  codes  96410.  96412,  and  96414.  We 
propose  implementing  this  proposal  in  ' 
a  budget  neutral  manner  by 
redistributing  the  payment  for  hydration 
therapy  IV  infusion  performed  on  the 
same  day  as  chemotherapy  IV  infusion 
across  all  RVUs.     > 

2.  Evaluation  of  Psychiatric  Records  and 
Reports  and  Family  Counseling  Services 

We  propose  to  bundle  payment  for 
CPT  codes  90825  and  90887  into  the 
pajonent  for  other  psychiatric  codes. 
Thus,  separate  payment  would  no 
longer  be  made  for  either  CPT  code 
90825  or  CPT  code  90887.  The  annual 
expenditures  for  CPT  code  90825  under 
our  current  policy  are  approximately 
$2.3  million.  The  current  poUcy 
allowing  separate  payment  for  CPT  code 
90Q87  results  in  aimual  expenditures  of 
approximately  $2.5  miUion.  We  would 
implement  this  change  in  poUcy  by 
redistributing  the  payment  for  CPT 
codes  90825  and  90887  equally  into  the 
following  psychiatric  procedure  codes: 
90801, 90820,  90835,  90842  through 
90847.  and  90853  through  90857.  We 
estimate  that  this  change  would  increase 
the  RVUs  for  the  latter  codes  by 
approximately  0.7  percent 

3 .  Fitting  of  Spectacles 

We  propose  to  cease  making  separate 
payment  under  the  physidan  fee 
schedule  for  fitting  of  spectacles  and 
low  viMon  systems,  CPT  codes  92352 
through  92358  and  92371,  beginning 
January  1. 1996.  We  would  redistribute 
the  payment  currently  made  for  these 
codes  across  all  physician  services, 
which  is  what  would  have  occurred  had 
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we  not  induded  these  fees  when  the  fee 
schedule  was  created.  Payment  for  these 
services  is  already  included  in  the 
payment  for  the  prosthetic  device. 

Because  the  total  payment  for 
spectade  fitting  services  is  relatively 
low  (approximately  $3  milUcm  in  CY 
1993)  compared  to  the  total  payment  for 
all  physidan  services,  we  believe  the 
impact  on  RVUs  for  all  physidan 
services  would  be  negligible. 

Virtually  all  of  the  providers  who 
have  been  billing  for  the  fitting  as  a 
professional  service  have  been 
optometrists.  Under  this  pro[>osal,  they 
would  no  longer  be  able  to  bill 
separately  for  this  service.  The  effsct  on 
individual  optometrists  would  depend 
upon  the  amount  of  their  income 
derived  from  billing  for  fitting  services. 

D.  X-Rays  and  Electrocardiograms 
(EKGs)  Taken  in  the  Emergency  Room 

Under  current  poUcy,  issued  in  1981. 
the  interpretation  of  an  x-ray  or  EKG 
furnished  to  an  emergency  rooip  patient 
by  a  radiologist  or  cardiologist, 
respectively,  "almost  always" 
constitutes  a  covered  Part  B  service 
payable  by  the  carrier,  regardless  of 
whether  the  test  results  have  been 
previously  used  in  the  diagnosis  and 
treatment  of  the  patient  by  a  physidan 
in  the  emergency  room  and  regardless  of 
when  the  spedalist  furnishes  the 
interpretation.  A  study  completed  by 
the  OIG  of  DHHS.  dated  July  1993. 
recommended  that  we  change  this 
policy  to  indicate  that  the  second 
interpretation  is  generally  a  quality 
control  service  to  be  taken  into  account 
by  intermediaries  in  determining 
hospital  reasonable  costs.  Further,  we 
understand  that  some  carriers  are 
currently  paying  both  the  emergency 
room  physician  and  the  radiologist  or 
cardiologist  for  the  interpretation  of  the 
same  x-ray  or  EKG. 

We  propose  to  pay  for  only  one 
interpretation  of  an  x-ray  or  EKG 
furnished  to  an  ER  patient  except  under 
unusualdrcumstances.  In  situations  in 
which  both  the  ER  physician  and  the 
radiologist  or  cardiologist  bill  for  the 
interpretation,  the  carriers  would  be 
instructed  to  pay  for  the  interpretaticMi 
used  in  the  diagnosis  and  treatment  of 
the  patient.  The  second  interpretation 
would  be  considered  a  quahty  control 
service.  Under  this  proposal,  the 
inddence  of  carriers'  paying  twice  for 
an  interpretation  would  be  reduced,  but 
we  have  no  estimate  of  the  number  of 
duplicate  payments  that  would  be 
eliminated.  We  believe  the  speciaUsts 
would  be  affected  primarily.  If  hospitals 
want  to  ensure  that  their  specialists  are 
paid  for  these  interpretations,  they 
could  make  arrangements  to  preclude 
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the  ER  physician  from  billing  for  the 
same  service. 

E.  Extension  of  Site-of-Seivice  Payment 
Differential  to  Services  in  Ambulatory 
Surgical  Centers  (ASCs) 

We  propose  to  extend  the  site-of- 
service  payment  differential  to  office- 
based  services  if  those  services  are 
furnished  in  an  ASC,  effective  for 
services  furnished  beginning  January  1, 
1996.  We  propose  adding  152  codes  to 
the  list.  Were  it  not  for  budget-neutrality 
adjustments,  we  estimate  that  these 
additions  would  resuh  in  a  $25.7 
millim  reduction  in  Medicare 
payments. 

F.  Services  of  Teaching  Physicians 

This  proposed  change  would  remove 
the  single  attending  physician  criteria 
for  hospital  patients  and  allow  and 
promote  supervision  of  the  care  by 
physician  group  practices.  We  believe 
allowing  for  more  than  one  teaching 
physician  per  beneficiary  inpatient  stay 
would  result  in  negligible  additional 
cost,  but  the  lack  c^  any  data  prevents 
us  from  quantifying  the  effects  of  this 
change.  In  addition,  this  proposed  rule 
would  incorporate  long-standing 
Medicare  coverage  and  payment  policy 
regarding  the  circumstances  under 
which  the  services  of  residents  are 
payable  as  physician  services. 

We  propose  to  require  the  physical 
presmce  of  a  teaching  physician  during 
the  key  portion  of  the  service.  Details 
regarding  the  physical  presence  of  a 
teaching  physician  diuing  difiierent 
types  of  services  and  procedures  are 
discussed  in  section  n.  F.  of  this 
preamble.  Although  we  lack  specific 
data,  we  beUeve  that  the  provisions  of 
this  part  of  the  proposed  rule  would 
have  Uttle  budgetary  effect. 

G.  Unspecified  Physical  and 
Occupational  Therapy  Services  (HCPCS 
Codes  M)005  throu^  M0008  and 
H5300) 

We  propose  to  eliminate  HCPCS 
codes  M0005  through  M0008  and  H5300 
and  redistribute  the  RVUs  to  codes  in 
the  physical  medicine  and  rehabilitation 
section  of  the  CPT  (codes  97010  through 
97039).  The  codes  we  propose  to  delete 
are  general  codes  that  do  not  describe 
adequately  the  service  being  provided. 
Their  use  precludes  effective  review 
necessary  to  ensure  that  the  services 
being  paid  are  covered  by  Medicare.  In 
1995,  the  AMA  revised  the  CPT  codes 
in  the  Physical  Medicine  and 
Rehabilitation  section  of  the  CPT  to 
better  reflect  the  provision  of  physical 
and  occupational  therapy  services. 

We  believe  that  each  imit  of  service 
currently  billed  under  the  codes  we 


propose  to  delete  would  be  billed  undw 
a  CPT  or  HCPCS  code  and  that  the  total 
amount  of  Medicare  payment  for 
physical  medicine  services  would  not 
change  significantly  as  a  result  of  the 
elimination  of  these  codes.  Therefore, 
we  are  assiuning  that  there  would  not  be 
any  additional  costs  or  savings  as  a 
resuh  of  this  proposed  change  in  billing. 
Since  the  (Miginal  codes  were  not 
descriptive,  we  would  have  no  way  of 
comparing  payments.  However,  we 
believe  we  would  eliminate  any 
manipulation  of  payment  and  improve 
the  data  we  collect  by  requiring  these 
practitioners  to  use  the  more  specific 
codes  when  billing  for  services. 

H.  Transportation  in  Connection  With 
Furnishing  IXagnostic  Tests 

Except  for  portable  x-ray  and  EKG 
equipment,  this  proposed  rule  would  no 
longer  authorize  payments  for  the 
transportation  of  diagnostic  equipment 
to  the  patient  or  to  a  site,  such  as  a 
physician  office,  for  use  in  furnishing 
tests  to  Medicare  beneficiaries.  The 
transportation  expense  is  "bundled" 
into  me  payment  for  the  procedure. 
Individiud  carrier  policies  on  making 
transportation  payments  vary.  This 
proposed  rule  would  establish  a 
national  Medicare  policy  on  payments 
for  the  transpcvtation  of  diagnostic  test 
equipment.  The  little  data  we  have 
indicate  that  the  transportation  payment 
is  often  several  times  higher  than  the 
payment  we  make  for  the  specific 
procedure  furnished. 

/.  Maxillofacial  Prosthetic  Services 

We  propose  to  establish  national 
RVUs  for  these  services  and  to 
discontinue  pricing  by  individual 
carriers.  We  estimate  that  total 
estimated  expendittues  for  CPT  codes 
21079  throu^  21087  and  codes  G0020 
and  G0021  based  on  the  proposed  RVUs 
will  be  approximately  $2.4  million  in 
CY  1996.  The  1994  Medicare 
expenditxires  for  the  codes  under  the 
carrier  pricing  methodology  were 
approximately  $1.5  million  which,  if 
updated  for  1995  would  be 
approximately  $1.6  million.  Thus,  we 
estimate  an  increase  of  approximately 
$800,000  for  these  codes.  However,  total 
expenditures  for  physician  services 
would  not  increase  as  a  result  of  this 
proposal  because  we  would  implement 
this  change  in  a  budget  neutral  manner 
in  aocoroanoe  with  section 
1848(c)(2)(B)(II)  of  the  Act. 

These  services  are  furnished  most 
fi«quenUy  by  oral  surgeons  (dentists 
only)  and  by  maxillofecial  surgeons. 
Because  the  total  expenditiues  for  these 
services  are  estimated  to  increase 
slightly,  we  expect  that  in  general  the 


physicians  who  perform  and  bill  for 
these  procedures  will  realise  an  increase 
in  payment.  However,  in  some  areas,  the 
payment  amounts  based  on  national 
RVUs  may  be  lower  than  those 
calculated  by  the  local  carrier. 

/.  Coverage  of  Mammography  Savices 

We  propose  to  expand  the  definition  - 
of  "diagnostic"  mammography  to 
include  as  candidates  for  this  service 
asymptomatic  men  or  women  who  have 
had  a  personal  history  of  biopsy-proven 
breast  disease.  At  present,  the  definition 
includes  as  candidates  for 
mammography  services  only  persons 
showing  signs  or  symptoms  of  breast 
disease.  We  do  not  believe  this  change 
will  result  in  a  significant  increese  in 
the  total  number  of  mammography 
services  beause  information  frtMu 
carriere  indicates  that  most 
asymptomatic  patients  with  a  personal 
history  of  breast  disease  are  already 
receiving  diagnostic  mammography 
services. 

K.  Use  of  Category-Sped  fie  Volume  and 
Intensity  (VI)  Growth  Allowances  in 
Calculating  the  Default  Medicare 
Volume  Performance  Standard  (MVPS) 

The  use  of  category -specific  VI  in  the 
MVPS  de&ult  formtda  would  be  budget 
neutral  overall,  although  it  would  have 
redistributional  effects  on  the  surgical, 
primary  care,  and  nonsurgical 
categories. 

L  Two  Anesthesia  Providers  Involved  in 
One  Procedure 

We  propose  to  apply  the  medical 
direction  payment  poucv  to  the  single 
procedure  iftvolving  bom  the  physician 
and  the  CRNA.  We  do  not  pn^Ktse  to 
implement  this  policy  until  January  1, 
1998  at  which  time  the  proposal  will  be 
budget  neutral.  In  1998.  the  allowance 
for  the  medically-directed  CRNA  service 
and  the  medical-direction  service  of  the 
anesthesiologist  will  be  equivalent  to  50 
percent  of  the  allowance  recognized  for 
the  service  personally  performed  by  the 
anesthesiologist  alone.  Thus,  payment 
for  both  services  will  be  no  different 
than  what  would  be  allowed  for  the 
anesthesia  service  personally  performed 
by  the  anesthesiologist. 

Although  this  proposal  is  budget 
neutral,  total  payments  to 
anesthesiologists  will  decrease  slightly 
and  payments  to  the  CRNAs'  employers 
will  increase  slightly.  We  cannot 
quantify  the  amoimt  'of  the  losses  to  the 
anesthesiologists  or  the  gains  to  the 
CRNAs'  employera.  However, 
anesthesiologists  can  lessen  their  losses 
by  actually  personally  performing  as 
many  of  these  cases  as  possible  and 
receiving  the  same  allowance  they 


would  have  in  the  absence  of  this 
proposal  « 

M.  Rural  Hospital  br,pact  Statement 

Section  1102(b)  of  the  Act  require?  the 
Secretary  to  prepare  a  regulatory  impact 
analysis  if  a  rule  may  have  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  This 
analysis  must  conform  to  the  provisions 
of  section  603  of  the  RFA.  For  purposes 
of  section  1102(b)  of  the  Act.  we  define 
a  small  rural  hospital  as  a  hospital  that 
is  located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  SO 
beds. 

This  proposed  rule  would  have  little 
direct  effect  on  payments  to  rural 
hospitals  since  this  rule  would  change 
only  payments  made  to  physicians  and 
certain  other  practiticmers  under  Part  B 
of  the  Medicare  program  and  would 
make  no  change  in  payments  to 
hospitals  under  Part  A.  We  do  not 
believe  the  changes  would  have  a  major, 
indirect  effect  on  rural  hospitals. 

Therefore,  we  are  not  preparing  an 
analysis  for  section  1102(b)  of  the  Act 
since  we  have  determined,  and  the 
Secretary  certifies,  that  this  rule  would 
not  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

List  of  Subjects 

42  CFR  Part  400 

Grant  programs-health,  Health 
facilities.  Health  maintenance 
organizations  (HMO),  Medicaid, 
Medicare,  Reporting  and  recordkeeping 
requirements. 

42  CFB  Part  405 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions,  Kidney  diseases.  Medicare, 
Reporting  and  recordkeeping 
requirements.  Rural  areas,  X-rays. 

42  CFR  Part  410 

Health  faciUties,  Health  professions, 
Kidney  diseases.  Laboratories, 
Medicare,  Rural  areas.  X-rays. 

42  CFR  Part  411 

Kidney  diseases.  Medicare,  Reporting 
and  recordkeeping  requirements. 

42  CFR  Part  412 

Administrative  practice  and 
procedure.  Health  facilities.  Medicare, 
Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  413 

Health  facilities.  Kidney  diseases. 
Medicare,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 


42  CFR  Part  414 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Kidney  diseases.  Medicare, 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

42  CFR  Part  415 

Health  fecilities.  Health  professions. 
Medicare,  Repuriing  and  recordkeeping 
requirements. 

42  CFR  Part  417 

Administrative  practice  and 
procedure.  Grant  programs-health. 
Health  care,  HealUi  facilities,  Health 
insurance,  Health  maintenance 
organizations  (HMO),  Loan  programs- 
health,  Medicare,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  489 

Health  facilities.  Medicare,  Reporting 
and  recordkeeping  requirements. 

42  CFR  chapter  TV  would  be  amended 
as  set  forth  below: 

A.  Part  400  is  amended  as  set  forth 
below: 

PART  400-INTRODUCnON; 
DEFINITIONS 

1.  The  authority  citation  for  j>art  400 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh)  and  44  U.S.C.  Chapter  35. 

2.  In  §  400.202,  the  introductory  text 
is  republished  and  the  definition  of 
GME  is  added  in  alphabetical  order  to 
read  as  follows: 

§400.202    Deflnmons  specific  to  Medicare. 

As  used  in  connection  with  the 
Medicare  program,  unless  the  context 
indicates  otherwise — 

»        •        *        *        • 

GME  stands  for  graduate  medical 
education. 

***** 

B.  Part  405  is  amended  as  set  forth 
below: 

PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

Subpart  D— {Removed  and  Reserved] 

1.  Subpart  D,  consisting  of  §§  405.465 
through  405.482,  is  removed  and 
reserved. 

2.  Subpart  E  is  amended  as  set  forth 
below: 

a.  The  authority  citation  for  subpart  E 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102, 1814(b),  1832, 
1833(a),  1834(a)  (b),  and  (c),  1842(b).  (h),  and 
(i).  1848, 1861(b),  (s),  (v),  (aa),  and  (jj). 


1862(a)(14).  1866(a),  1871, 1881. 1886, 1887, 
and  1889  of  the  Social  Security  Act  as 
amended  (42  U.S.C.  1302, 1395f(b).  1395k, 
13951(a),  1395m(a),  (b).  and  (c),  1395u(b),  (h). 
and  (i),  1395w-4, 139Sx(b],  (s).  (v),  (aa).  and 
(jj),  1395y(aKl4).  1395cc(a).  1395hh.  1395it, 
1395WW.  1395XX,  and  1395zz). 

b.  The  heading  for  subpart  E  is  revised 
to  read  as  follows: 

Subpart  E— Criteria  for  Datannining 
Raasonabla  Charges 

c.  Subpart  E  is  amended  by  removing 
§§  405.520  through  405.525. 

Subpart  F— {Ramovad  and  Rasarved) 

3.  Subpart  F,  consisting  of  §§  405.550 
through  405.580,  is  removed  and 
reserved. 

4.  Subpart  X  is  amended  as  set  forth 
below: 

Subpart  X-Aural  Health  Clinic  and 
Federally  Qualifiad  Health  Center 
Services 

a.  The  authority  citation  for  subpart  X 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1833, 1861(aa),  and 
1871  of  the  Social  Security  Act  (42  U.S.C. 
1302, 13951, 1395x(aa),  and  1395hh). 

b.  In  §405.2401,  paragraph  (b),  the 
introductory  text  is  republished,  and  the 
definition  for  physician  is  revised  to 
read  as  follows: 

S  405.2401    Scope  and  definitions. 

*  *        •        •        » 

(b)  Definitions.  As  used  in  this 
subpart,  unless  the  context  indicates 
otherwise: 

*  •        *        •        » 

Physician  means  the  following: 

(1)  A  doctor  of  medicine  or 
osteopathy  legally  authorized  to  practice 
medicine  and  surgery  by  the  State  in 
which  the  function  is  performed. 

(2)  Within  limitations  as  to  the 
specific  services  furnished,  a  doctor  of 
dentistry  or  dental  or  oral  surgery,  a 
doctor  of  optometry,  a  doctor  of 
podiatry  or  surgical  chiropody  or  a 
chiropractor.  (See  section-1861(r)  of  the 
Act  for  specific  limitations.) 

(3)  A  resident  (including  residents  as 
defined  in  §  415.152  of  this  chapter  who 
meet  the  requirements  in  §  415.206(b)  of 
this  chapter  for  payment  under  the 
physician  fee  schedule). 
***** 

C.  Part  410  is  amended  as  set  forth 
below: 

PART  410-SUPPLEMENTARY 
MEDICAL  INSURANCE  (SMI) 
BENEFITS 

1.  The  authority  citation  for  part  410 
continues  to  read  as  follows:     ^ 
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Aolharity:  Sees.  1102  and  1871  of  the 
Sodal  Security  Act  (42  U.S.C  1302  and 
139Shh)  unless  otherwise  indicated. 

2.  Section  410.34  is  amended  by 
republishing  the  introductory  text  to 
paragraph  (a)  and  revising  paragraphs 
(a)(1),  (a)(2),  and  (d)  to  read  as  follows: 

{410.34   Mammography  ••'Vices: 
CondltkMis  tor  and  limitatkNis  on  coverage. 

(a)  Definitions.  As  used  in  this 
section,  the  following  definitions  apply: 

(1)  Diagnostic  mammoffvphy  means  a 
radiologic  procedure  furnished  to  a  man 
or  w(Hnan  with  signs  or  symptoms  of 
breast  disease,  or  a  personal  history  of 
biopsy-proven  breast  disease,  and 
includes  a  physician's  interpretation  of 
the  results  of  the  procedure. 

(2)  Screening  mammogmphy  means  a 
radiologic  procediue  furnished  to  a 
woman  without  signs  or  symptoms  of 
breast  disease,  for  the  purpose  of  early 
detection  of  breast  cancer,  and  includes 
a  physician's  interpretation  of  the 
results  of  the  procedure. 

(d)  Limitations  on  coverage  of 
screening  mairunography  services.  The 
following  limitations  apply  to  coverage 
of  screening  mammography  services  as 
described  in  paragraph  (a)(2)  of  this 
section: 

(1)  The  service  must  be,  at  a  minimum 
a  two-view  exposure  (that  is,  a  cranio- 
caudal  and  a  medial  lateral  oblique 
view)  of  each  breast. 

(2)  Payment  may  not  be  made  for 
screening  mammography  performed  on 
a  woman  under  age  35. 

(3)  Payment  may  be  made  for  only  1 
screening  mammography  performed  on 
a  woman  over  age  34,  but  luder  age  40. 

(4)  For  a  woman  over  age  39,  but 
under  age  50,  the  following  limitations 
apply: 

0)  Payment  may  be  made  for  a 
screening  mammography  performed 
after  at  least  11  months  have  passed 
following  the  month  in  which  the  last 
screening  mammography  was  performed 
if  the  woman  has — 

(A)  A  personal  history  of  breast 
cancer, 

(B)  A  personal  history  pf  biopsy- 
proven  benign  breast  disease; 

(C)  A  mother,  sister,  or  daughter  who 
has  had  breast  cancer;  or 

(D)  Not  given  birth  before  age  30. 
(ii)  If  the  woman  does  not  meet  the 

conditions  described  in  paragraph 
(d)(4)(i)  of  this  section,  payment  may  be 
made  for  a  screening  mammography 
performed  after  at  least  23  months  have 
passed  following  the  month  in  which 
the  last  screening  mammography  was 
performed. 

(5)  For  a  woman  over  age  49,  but 
under  age  65,  payment  may  be  made  for 


a  screening  mammography  prnfmned 
after  at  leest  11  months  have  passed 
following  the  month  in  which  the  last 
screening  mammography  was 
performed. 

(6)  For  a  woman  over  age  64,  [layment 
may  be  made  for  a  screening 
mammography  performed  after  at  least 
23  montns  have  passed  following  the 
month  in  which  the  last  screening 
mammography  was  performed. 

D.  Part  414  IS  amended  as  set  forth 
below: 

PART  414— PAYMENT  FOR  PART  B 
MEDICAL  AND  OTHER  HEALTH 
SERVICES 

1.  The  authority  citation  for  part  414 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C  1302  and 
1395hh). 

2.  In  §  414.28,  the  introductory  text  is 
republished,  and  paragraph  (b)  is 
revised  to  read  as  follows: 

§414.28   Converalon  taetora. 

HCFA  establishes  C3^s  in  accordance 
with  section  1848(d)  of  the  Act. 

•        *        •        •        * 

(b)  Subsequent  CFs.  Beginning 
January  1, 1993,  the  CF  for  each  year  is 
equal  to  the  CF  for  the  previous  year, 
adjusted  in  accordance  with  §  414.30. 
Beginning  January  1, 1996,  the  CF  for 
each  CY  may  be  further  adjusted  so  that 
adjustments  to  the  fee  schedule  in 
accordance  with  section  1848(c)(2)(B)(ii) 
of  the  Act  do  not  cause  total 
expenditures  under  the  fee  schedule  to 
di^er  by  more  than  $20  million  from  the 
amount  that  would  have  been  spent  if 
these  adjustments  had  not  been  made. 

§414.32    [Amended] 

3.  In  §  414.32.  paragraph  (d)(2)  is 
removed,  and  paragraph  (d)(3)  is 
redesignated  as  paragraph  (d)(2). 

§414.46    [Amended] 

4.  In  §  414.46,  the  following  changes 
are  made: 

a.  The  word  "procedure"  in 
paragraphs  (c)(2)  introductory  text, 
(c)(2)(i),  (d)(1)  introductory  text,  and  (g) 
is  removed,  and  the  word  "service"  is 
added  in  its  place.  The  word 
"procedures"  in  paragraphs  (aKD.  (c)(1), 
(d)(l)(i).  (d)(l)(ii),  (d)(l)(iii).  (d)(l)(iv), 
(d)(2)(i),  (d)(2)(ii),  (d)(2)(iii),  (d)(2)(iv). 
(d)(2)(v).  the  heading  of  paragraph  (e). 
and  paragraphs  (e)  and  (g)  is  removed, 
and  the  woid  "services"  is  added  in  its 
place. 

b.  Paragraphs  (c)(2)(ii)  and  (c)(2)(iii) 
are  redesignated  as  paragraphs  (c)(2)(iii) 
and  (c)(2)(ii),  respectively. 

c.  Newly  redesignated  paragraph 
(c)(2)(ii)  and  paragraph  (c)(3)  are 


revised,  a  new  paragraph  (c)(4)  is  added, 
and  the  introductory  text  to  paragraph 
(d)  and  paragraph  (d)(2)  are  revised  to 
read  as  follows: 

§414.4«   Additional  rules  tor  payment  o( 


(c)  Physician  personally  performs  the 
anesthesia  service. 

•  •        •        •        • 

(2)  •   •   * 

(ii)  For  services  furnished  before 
January  1. 1998,  the  physician  is 
continuously  involved  in  a  single  case 
involving  a  certified  registered  nurse 
anesthetist  (CRN A),  anesthesiologist 
assistant  (AA).  or  student  nurse 
anesthetist. 

*  •        •        *        • 

(3)  For  services  furnished  before 
January  1. 1998,  no  payment  is  made 
under  the  CRNA  fee  sdiedule  for  the 
services  of  a  CRNA  or  AA  involved  in 

a  service  described  in  paragraph  (c)(2)  of 
this  section  unless  HCFA  determines 
that  it  was  medically  necessary  for  both 
the  physician  and  the  CRNA  or  AA  to 
be  involved  in  the  same  case. 

(4)  For  services  furnished  on  or  after 
January  1. 1998,  if  a  physician  is 
continuously  involved  in  a  single 
service  involving  a  CRNA  or  AA,  the 
payment  allowance  for  the  service  of  the 
CRNA  or  the  AA  is  determined  on  the 
basis  of  the  payment  methodology  in 
paragraph  (d)(2)  of  this  section. 

{d]Pnysician  medically  directs 
concurrent  anesthesia  services.  HCFA 
uses  one  of  the  following  payment 
methodologies  to  determine  the  fee 
schedule  amoimt  for  concurrent 
medically  directed  anesthesia  services 
furnished  by  a  physician  during  a 
specified  CY. 
•        *        *        •        • 

(2)  Beginning  CY  1994.  Payment  is 
based  on  a  specified  percentage  of  the 
payment  allowance  recognized  for  the 
anesthesia  service  personally  performed 
by  a  physician  alone.  For  services 
furnished  on  or  after  January  1, 1998,  if 
a  physician  is  continuously  involved  in 
a  single  service  involving  a  CRNA,  AA, 
or  a  student  nurse  anesthetist,  the 
payment  rules  for  medical  direction  in 
this  paragraph  apply.  The  following 
percentages  apply  for  the  years 
sp>ecified: 
***** 

5.  In  §  414.60,  paragraph  (b)  is 
revised,  and  paragraph  (c)  is  added  to 
read  as  follows: 

§  414.60    Payment  for  the  aervtces  of 
certified  registered  nurse  anesthetists. 

***** 

(b)  Beginning  CY  1994.  The  allowance 
for  an  anesthesia  service  furnished  by  a 


medically  directed  CRNA  beginning  CY 
1994  is  based  on  a  fixed  percentage,  as 
specified  in  §  414.46(d)(2),  of  the 
allowance  recognized  for  the  anesthesia 
service  pwsonally  performed  by  the 
physician  alone.  The  CF  for  an 
anesthesia  service  furnished  by  a 
ncNunedically  directed  CRNA  beginning 
CY  1994  cannot  exceed  the  CF  for  a 
service  personally  performed  by  an 
anesthesiologist. 

(c)  Individuals  or  entities  that  can 
receive  payment.  The  allowance  for  an 
anesthesia  service  furnished  by  a  CRNA 
or  an  AA  can  be  made  to  the  CRNA 
furnishing  the  service,  or  to  a  hospital, 
rural  primary  care  hospital,  physician, 
group  practice,  or  ambulatory  surgical 
centra  with  which  the  CRNA  furnishing 
the  service  has  an  employment  or 
contractual  relationship  that  provides 
for  payment  to  be  made  for  the  service 
to  the  entity.  Payment  for  the  service  of 
a  CRNA  may  be  made  only  on  an 
assignment-related  basis,  and  any 
assigiunent  agreed  to  by  a  CRNA  is 
binding  on  any  other  person  presmting 
a  claim  or  request  for  payment  for  the 
service. 

§§414.450^14.453    [Ramovecq 

6.  Subpart  H,  consisting  of  §§  414.450 
through  414.453,  is  removed. 

E.  A  new  part  415  is  added  to  read  as 
follows: 

PART  415— SERVICES  OF 
PHYSiaANS  IN  PROVIDERS. 
SUPERVISING  PHYSICIANS  IN 
TEACHINQ  SETTINQS.  AND 
RESIDENTS  IN  CERTAIN  SETTINQS 

Subpart  A— Qenerai  Provisions 

41 S.  1    Basis  and  scope. 

Subpart  B    Fiscal  Intermediary  Payments 
to  Providsra  tor  Physician  Sarvicas 

oSC* 

415.50    Scope. 

41S.55    General  payment  rules. 

415.60    Allocation  of  physician 

compensation  costs. 
415.70    Limits  on  compensation  for 

physician  services  in  providers. 

Subpart  C— Part  B  Carrier  Payments  tor 
Physician  Senricas  to  Baneficlarlas  In 
ProvMera 

OvC* 

415.100    Conditions  for  fee  schedule 
payment  for  physician  services  to 
beneficiaries  in  providers:  General 
provisions. 

415.105    Payment  for  physician  services  to 
beneficiaries  in  providers. 

415.120    Conditions  for  payment:  Radiology 
services. 

415.130    Conditions  for  payment:  Physician 
pathology  services. 


JMI 


Subpart  D    Physician  Sarvicas  In  Teaching 
Settings 

415.150    Scope. 

415.152    Definitions. 

415.160    Election  of  reasonable  cost 

payment  for  direct  medical  and  suigical 

services  of  physicians  in  teaching 

hospitals:  General  provisions. 
415.162    Determining  payment  for  physician 

services  furnished  to  beneficiaries  in 

teaching  hospitals. 
415.164    Payment  to  a  fund. 
415.170    Conditions  for  payment  on  a  fee 

schedule  basis  for  physician  services  in 

a  teaching  setting. 
41 5. 1 72    Physician  fee  schedule  payment  for 

services  of  teaching  physicians. 
415.176    Renal  dialysis  services. 
415.178    Anesthesia  services. 
415.180    Teaching  setting  requirements  for 

the  interpretation  of  diagnostic  radiology 

and  other  diagnostic  tests. 
415.184  Psychiatric  services. 
415.190    Conditions  of  payment:  Assistants 

at  suigery  in  teaching  hospitals. 

Subpart  E— Services  of  Residents 

Sec 

415.200    Services  of  residents  in  approved 

GME  programs. 
415.202    Services  of  residents  not  in 

approved  GME  programs. 
415.204    Services  of  residents  in  SNFs  and 

HHAs. 
415.206    Services  of  residents  in 

nonprovider  settings. 
415.208    Services  of  moonlighting  residents. 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

Subpart  A— Qenerai  Provisions 

§415.1    Baais  snd  scope. 

(a)  Basis.  This  part  is  based  on  the 
provisions  of  the  following  sections  of 
the  Act:  Section  1848  establishes  a  fee 
schedule  for  payment  for  physician 
services.  Section  1861  (q)  specifies  what 
is  included  in  the  term  "physician 
services"  covered  under  Medicare. 
Section  1862(a)(14)  sets  forth  the 
exclusion  of  nonphysician  services 
furnished  to  hospital  patients  imder  Part 
B  of  Medicare.  Section  1886(d)(5)(B) 
provides  for  a  payment  adjustment 
under  the  prospective  payment  system 
for  the  operating  costs  of  inpatient 
hospital  services  furnished  to  Medicare 
beneficiaries  in  cost  reporting  periods 
beginning  on  or  after  Cictober  1, 1983,  to 
account  for  the  indirect  costs  of  medical 
education.  Section  1886(h)  establishes 
the  methodology  for  Medicare  payment 
of  the  cost  of  direct  GME  activities. 

(b)  Scope.  This  part  sets  forth  rules  for 
fiscal  intermediary  payments  to 
providers  for  physician  services.  Part  B 
carrier  payments  for  physician  services 
to  beneficiaries  in  providers,  physician 
services  in  teaching  settings,  and 
services  of  residents. 


Subpart  B— Fiscal  Intsnnadiary 
Payments  to  Providars  (or  Physician 
Sarvlcae 

§415.50   Scope. 

This  subpart  sets  forth  rules  for    >^ 
payment  by  fiscal  intermediaries  to 
providers  for  services  furnished  by 
physicians.  Payment  for  covered 
services  is  made  either  under  the 
prospective  payment  system  (PPS)  to 
PPS-participating  providers  in 
accordance  with  part  412  of  this  chapter 
or  imder  the  reasonable  cost  method  to 
non-PPS  participating  providers  in 
accordance  with  part  413  of  this 
chapter. 

§415.56    Qenerai  payment  rulea. 

(a)  Allowable  costs.  Except  as 
specified  otherwise  in  §§413.102  of  this 
chapter  (concerning  compensation  of 
owners),  415.60  (concerning  allocation 
of  physician  compensation  costs),  and 
415.162  (concerning  payment  for 
physician  services  furnished  to 
beneficiaries  in  teaching  hospitals), 
costs  a  provider  incurs  for  services  of 
physicians  are  allowable  only  if  the 
following  conditions  are  met: 

(1)  The  services  do  not  meet  the 
conditions  in  §  415.100(b)  regarding  fee 
schedule  payment  for  services  of 
physicians  to  a  beneficiary  in  a 
provider. 

(2)  The  services  include  a  surgeon's 
supervision  of  services  of  a  qualified 
anesthetist,  but  do  not  include 
physician  availability  services,  except 
for  reasonable  availability  services 
furnished  for  emergency  rooms  and  the 
services  of  standby  surgical  team 
physicians. 

(3)  The  provider  has  inaured  a  cost 
for  salary  or  other  compensation  it 
furnished  the  physician  for  the  services. 

(4)  The  costs  incurred  by  the  provider 
for  the  services  meet  the  requirements 
in  §  413.9  of  this  chapter  regarding  costs 
related  to  patient  care. 

(5)  The  costs  do  not  include 
supervision  of  interns  and  residents 
unless  the  provider  elects  reasonable 
cost  payment  as  specified  in  §  415.160, 
or  any  other  costs  incurred  in 
connection  with  an  approved  GME 
program  that  are  payable  under  §  413.86 
of  this  chapter. 

(b)  Allocation  of  allowable  costs.  The 
provider  must  follow  the  rules  in 

§  415.60  regarding  allocation  of 
physician  compensation  costs  to 
determine  its  costs  of  services. 

(c)  Limits  on  allowable  costs.  The 
intermediary  must  apply  the  limits  on 
compensation  set  forth  in  §  415.70  to 
determine  its  payments  to  a  provider  for 
the  costs  of  services. 


38424 


Federal  Register  /  Vol.  60.  No.  143  /  Wednesday.  ]uly  26.  1995  /  Proposed  Ruleft 


Federal  Register  /  Vol.  60,  No.  143  /  Wednesday.  July  26,  1995  /  Proposed  Rules 


38425 


f41S.eo    Alloeatien  of  pliysician 
ooinpenwBoii  costs. 

(a)  Definition.  For  purposes  of  this 
subpart,  physician,  compensation  costs 
means  monetary  payments,  fringe 
benefits,  deferred  compensation,  and 
any  other  items  of  value  (excluding 
office  space  or  billing  and  collection 
services)  that  a  provider  or  other 
organization  furnishes  a  physician  in 
retiuTi  for  the  physician  services.  Other 
organizations  are  entities  related  to  the 
provider  within  the  meaning  of  §  413.17 
of  this  chapter  or  entities  that  furnish 
services  for  the  provider  imder 
arrangements  within  the  meaning  of  the 
Act. 

(b)  General  rule.  Except  as  provided 
in  paragraph  (d)  of  this  section,  each 
provider  that  incius  physician 
compensation  costs  must  allocate  those 
costs,  in  proportion  to  the  percentage  of 
total  time  that  is  spent  in  furnishing 
each  category  of  services,  among — 

(1)  Physiaan  services  to  the  provider 
(as  described  in  §  415.50); 

(2)  Physician  services  to  beneficiaries 
(as  described  in  §  415.100);  and 

(3)  Activities  of  the  physician,  such  as 
funded  research,  that  are  not  paid  under 
either  Part  A  or  Part  B  of  Medicare. 

(c)  Allowable  physician  compensation 
costs.  Only  costs  allocated  to  paid 
physician  services  to  the  provider  (as 
described  in  §  415.50)  are  allowable 
costs  to  the  provider  under  this  subpart. 

(d)  Allocation  of  all  compensation  to 
services  to  the  provider.  The  total 
physician  compensation  received  by  a 
physician  is  allocated  among  all 
services  furnished  by  the  physician  to 
the  provider,  unless — 

(1)  The  provider  certifies  that  the 
compensation  is  attributable  solely  to 
the  physician  services  furnished  to  the 
provider;  and 

(2)  The  physician  bills  all  patients  for 
the  physician  services  he  or  she 
furnishes  to  those  patients  and 
personally  receives  the  payment  from 
the  billings.  If  returned  directly  or 
indirectly  to  the  provider  or  an 
organization  related  to  the  provider 
within  the  meaning  of  §  413.17  of  this 
chapter,  these  payments  are  not 
compensation  for  physician  services 
furnished  to  the  provider. 

(e)  Assumed  allocation  of  all 
compensation  to  beneficiary  services.  If 
the  prcTvider  and  physician  agree  to 
accept  the  assumed  allocation  of  all  the 
physician  services  to  direct  services  to 
beneficiaries  as  described  under 

S  415.100(b).  HCFA  does  not  require  a 
written  allocation  agreement  between 
the  physician  and  the  provider. 

(f)  Determination  and  payment  of 
allowable  physician  compensation 
costs.  (1)  Except  as  provided  imder 


paragraph  (e)  of  this  section,  the 
intermeidiary  pays  the  provider  for  these 
costs  only  if— 

(i)  The  provider  submits  to  the ' 
intermediary  a  written  allocation 
agreement  between  the  provider  and  the 
physician  that  specifies  the  respective 
amounts  of  time  the  physician  spends  in 
furnishing  physician  services  to  the 
provider,  physician  services  to 
beneficiaries,  and  services  that  are  not 
paid  under  either  Part  A  or  Part  B  of 
Medicare;  and 

(ii)  The  compensation  is  reasonable  in 
terms  of  the  time  devoted  to  these 
services. 

(2)  In  the  absence  of  a  written 
allocation  agreement,  the  intermediary 
assumes,  for  piirposes  of  determining 
reasonable  costs  of  the  provider,  that 
100  percent  of  the  physician 
compensation  cost  is  allocated  to 
services  to  beneficiaries  as  specified  in 
paragraph  (b)(2)  of  this  section. 

(g)  Recordkeeping  requirements. 
Except  for  services  furnished  in 
accordance  with  the  assumed  allocation 
under  paragraph  (e)  of  this  section,  each 
provider  that  claims  payment  for 
services  of  physicians  under  this 
subpart  must  meet  all  .of  the  following 
requirements: 

(1)  Maintain  the  time  records  or  other 
information  it  used  to  allocate  physician 
compensation  in  a  form  that  permits  the 
information  to  be  validated  by  the 
intermediary  or  the  carrier. 

(2)  RepcHt  the  information  on  which 
the  physician  comf>ensation  allocation 
is  based  to  the  intermediary  or  the 
carrier  on  an  aimual  basis  and  promptly 
notify  the  intermediary  or  carrier  of  any 
revisions  to  the  compensation 
allocation. 

(3)  Retain  each  physician 
compensation  allocation,  and  the 
information  on  which  it  is  based,  for  at 
least  4  years  after  the  end  of  each  cost 
reporting  period  to  which  the  allocation 
applies. 

§  415.70    Limits  on  compensation  for 
physician  services  in  providers. 

(a)  Principle  and  scope.  (1)  Except  as 
provided  in  paragraphs  (a)(2)  and  (a)(3) 
of  this  section,  HCFA  establishes 
reasonable  compensation  equivalency 
(RCE)  limits  on  the  amount  of 
compensation  paid  to  physicians  by 
providers.  These  limits  are  applied  to  a 
provider's  costs  incurred  in 
compensating  physicians  for  services  to 
the  provider,  as  described  in  §  415.50(a). 

(2)  Limits  established  under  this 
section  do  not  apply  to  costs  of 
physician  compensation  attributable  to 
furnishing  inpatient  hospital  services 
that  are  paid  for  under  the  prospective 
payment  system  implemented  under 


part  412  of  this  chapter  or  to  costs  of 
physician  compensation  attributable  to 
approved  GME  programs  that  are 
payable  under  §413.86  of  this  chapter. 

(3)  Compensation  that  a  physician 
receives  for  activities  that  may  not  be 
paid  for  under  either  Part  A  or  Part  B 
of  Medicare  is  not  considered  in 
applying  these  limits. 

(b)  Methodology  for  establishing 
limits.  HCFA  establishes  a  methodology 
for  determining  annual  RCE  limits  and 
considers  average  physician  inccnnes  by 
specialty  and  type  of  location  to  the 
extent  possible  using  the  best  availablf 
data. 

(c)  Application  of  limits.  If  the  level 
of  compensation  exceeds  the  limits 
established  under  paragraph  (b)  of  this 
section.  Medicare  payment  is  based  on 
the  level  established  by  the  limits. 

(d)  Adjustment  of  the  limits.  The 
intermediary  may  adjust  limits 
established  under  paragraph  (b)  of  this 
section  to  account  for  costs  incurred  by 
the  physician  or  the  provider  related  to 
malpractice  insiirance,  professional 
memberships,  and  continuing  medical 
education. 

(1)  For  the  costs  of  membership  in 
professional  societies  and  continuing 
medical  education,  the  intermediary 
may  adjust  the  limit  by  the  lesser  of — 

(i)  The  actual  cost  incurred  by  the 
provider  or  the  physician  for  these 
activities;  or 

(ii)  Five  percent  of  the  appropriate 
limit. 

(2)  For  the  cost  of  malpractice 
expenses  inciured  by  eiOier  the  provider 
or  the  physician,  the  intermediary  may 
adjust  the  RCE  limit  by  the  cost  of  the 
malpractice  insurance  expense  related 
to  the  physician  service  furnished  to 
beneficiaries  in  providers. 

(e)  Exception  to  limits.  An 
intermediary  may  grant  a  provider  an 
exception  to  the  limits  established 
under  paragraph  (b)  of  this  section  only 
if  the  provider  can  demonstrate  to  the 
intermediary  that  it  is  imable  to  recruit 
or  maintain  an  adequate  number  of 
physicians  at  a  compensation  level 
within  these  limits. 

(0  Notification  of  changes  in 
methodologies  and  payment  limits.  (1) 
Before  the  start  of  a  cost  reporting 
period  to  which  limits  established 
under  this  section  will  be  applied, 
HCFA  publishes  a  notice  in  the  Federal 
Register  that  sets  forth  the  amount  of 
the  limits  and  explains  how  it 
calculated  the  limits. 

(2)  If  HCFA  proposes  to  revise  the 
methodology  for  establishing  payment 
limits  under  this  section,  HCFA 
publishes  a  notice,  with  opportunity  for 
public  comment,  in  the  Federal 
Register.  The  notice  explains  the 


proposed  basis  and  methodology  for 
setting  limits,  specifies  the  limits  that 
would  result,  and  states  the  date  of 
implementation  of  the  limits. 

(3)  If  HCFA  updates  limits  by 
applying  the  most  recent  economic 
index  data  without  revising  the  limit 
methodology,  HCFA  pubUshes  the 
revised  limits  in  a  notice  in  the  Federal 
Register  without  prior  publication  oi  a 
proposal  m  public  comment  period. 

Subpart  C— Part  B  Carrier  Payments 
for  Ptiysiolan  Oarvlcas  to  Banaflciarias 
in  I 


1418.100   CondMont  for  fae  schedule 
paymsnt  for  pnysioisn  ssrvtoss  to 
bansfleisrlss  In  nftwlrtsfi  Qenenl 


(a)  Scope.  This  section  implements 
section  1887(a)(1)  of  the  Act  by 

Eroviding  general  conditions  that  must 
a  met  in  order  for  services  furnished  by 
ph3r8ician8  to  beneficiaries  in  providers 
to  be  paid  for  on  the  basis  of  the 
physician  fee  schedule  under  part  414 
of  this  diapter.  Section  415.105  sets 
forth  genmal  requirements  for 
determining  the  amounts  of  payment  for 
services  that  meet  the  conditions  of  this 
section.  Sections  415.120  through 
415.130  set  forth  additional  conditions 
for  payment  for  physician  services  in 
the  spiedaltias  of  radiology  and 
pathology  (laboratory  services). 

(b)  Conditions  for  payment  for 
physician  services  to  beneficiaries  in 
providers.  The  carrier  pays  for  services 
of  physicians  furnished  to  beneficiaries 
in  providers  on  a  fee  schedule  basis  if 
the  following  requirements  are  mat 

(1)  The  services  are  personally 
furnished  for  an  individual  beneficiary 
by  a  physician. 

(2)  The  services  contribute  directly  to 
the  diagnosis  or  treatment  of  an 
individual  beneficiary. 

(3)  The  services  ordinarily  require 
performance  by  a  physician. 

(4)  In  the  case  of  radiology  or 
laboratwy  services,  the  additional 
requiranmts  in  $415,120  or  §415.130, 
respectively,  are  met 

(c)  Services  of  physicians  to  providers. 
If  a  physician  furnishes  services  in  a 
provider  that  do  not  meet  the 
requirements  in  paragraph  (b)  of  this 
section,  but  are  related  to  beneficiary 
care  by  the  provider,  the  intermediary 
pays  for  those  services,  if  otherwise 
covered,  under  the  rules  for  payment  of 
physician  services  to  providers  in 
§§415.50  and  415.60  on  the  basis  of 
reasonable  cost  or  PPS,  as  appropriate. 

(d)  Effect  of  billing  charges  for 
physician  services  to  a  provider.  (1)  For 
services  furnished  by  a  physician  that 
may  be  paid  under  the  reasonable  cost 


rules  in  §  415.50  or  §  415.60,  or  would 
be  paid  under  those  rules  except  fat  the 
PPS  rules  in  part  412  of  this  dupter, 
and  tmder  the  payment  ndes  for  GME 
established  by  §413.86  of  this  chapter, 
neither  the  jHovider  nor  the  physician 
may  seek  payment  from  the  cairier, 
beneficiary,  or  another  insiirer. 

(2)  The  carrier  does  not  pay  on  a  fee 
schedule  basis  for  services  furnished  by 
a  physician  to  an  individual  beneficiary 
that  do  not  meet  the  applicable 
conditions  in  §§  415.120  (concerning 
conditions  for  payment  for  radiology 
services)  and  415.130  (concerning 
conditions  for  payment  for  physician 
pathology  services). 

(3)  If  the  physician,  the  provider,  or 
another  entity  bills  the  carrier  or  the 
beneficiary  or  another  insurer  for 
physician  services  furnished  to  the 
provider,  as  described  in  §  415.50(a), 
HCFA  c(msiders  the  provider  to  whom 
the  services  are  furnished  to  have 
violated  its  provider  participation 
agreement,  and  may  terminate  that 
agreement  See  part  489  of  this  chapter 
for  niles  governing  provider  agreements. 

(e)  Effxt  of  physician  assumption  of 
operating  costs.  U  a  physician  or  other 
entity  enters  into  an  agreement  (such  as 
a  lease  or  concession)  with  a  provider, 
and  the  physician  (or  entity)  assiunes 
some  or  all  of  the  operating  costs  of  the 
provider  department  in  wdhich  the 
phjrsician  furnishes  physician  services, 
the  foUowing  rules  apply: 

(1)  If  the  conditions  set  forth  in 
paragraph  (b)  of  this  section  are  met,  the 
carrier  pays  for  the  phyridan  services 
under  the  physician  fee  schedule  in  put 
414  of  this  chapter. 

(2)  To  the  extent  the  provider  incurs 

a  cost  payable  on  a  reasonable  cost  basis 
under  part  413  of  this  chapter,  the 
intomediary  pays  the  provider  on  a 
reasonable  cost  basis  for  the  costs 
associated  with  producing  these 
services,  including  oveiiiead,  supplies, 
equipment  costs,  and  services  furnished 
by  nonphysidan  personnel. 

(3)  The  physician  (or  other  entity)  is 
treated  as  being  related  to  the  provider 
within  the  meaning  of  §  413.17  of  this 
chapter  (concerning  cost  to  related 
orsanizations). 

(4)  The  phjrsidan  (or  other  entity] 
must  make  its  books  and  records 
available  to  the  provider  and  the 
intermediary  as  necessary  to  verify  the 
nature  and  extent  of  the  costs  of  the 
services  furnished  by  the  physidan  (or 
other  entity). 

f  418.106   Payment  for  physidan  esfvicea 
to  benafldarlee  In  providers. 

(a)  General  rule.  The  carrier 
determines  amounts  of  paym«it  for 
physician  services  to  benafidaries  in 


providers  in  accordance  with  the 
general  rules  governing  the  physidan 
fee  schedule  payment  in  part  414  of  this 
chapter,  except  as  provided  in 
paragraph  (b)  of  this  section. 

(b)  Application  in  certain  settings — (1) 
Teaching  hospitals.  In  determining 
whether  fae  schedule  payment  should 
be  made  for  physidan  services  to 
individual  benefidaries  in  a  teaching 
hospital,  the  carrier  applies  the  rules  in 
subpart  D  of  this  part  (concerning 
physidan  services  in  teaching  settings), 
in  addition  to  those  in  this  section. 

(2)  Hospital-based  ESRD  facilities. 
The  carrier  applies  §§414.310  through 
414.314  of  this  chapter,  which  set  forth 
determination  of  reasonable  charges 
under  the  ESRD  program,  to  determine 
the  amount  of  payment  for  physidan 
services  furnished  to  individual 
benefidaries  in  a  hospital-based  ESRD 
fedlity  approved  under  part  405  subpart 
U. 

1418.120    CondMonsforpaymem: 
Wadlelegyi 


(a)  Services  to  beneficiaries.  The 
carrier  pays  for  radiology  services 
furnished  by  a  physician  to  a 
benefidary  on  a  fee  schedule  basis  only 
if  the  services  meet  the  conditions  for 
fae  schedule  payment  in  §  415.100(b) 
and  are  identifiable,  direct,  and  discrete 
diagnostic  or  therapeutic  services 
furnished  to  an  individual  benefidary, 
such  as  interpretation  of  x-ray  plates, 
angiograms,  myelograms,  pyelograms,  or 
ultrasound  procedures.  The  carrier  pajrs 
for  interpretations  only  if  there  is  a 
written  report  prepared  for  inclusion  in 
the  patient's  medical  record  maintained 
by  the  hospital. 

(b)  Services  to  providers.  The  carrier 
does  not  pay  cd  a  fiae  schedule  basis  for 
physidan  services  to  the  provider  (for 
example,  administrative  or  supervisory 
services)  or  for  provider  services  needed 
to  produce  the  x-ray  films  or  other  items 
that  are  interpreted  by  the  radiologist. 
However,  the  intermediary  pays  the 
provider  for  these  services  in 
accordance  with  §  415.50  for  provider 
costs;  §  415.100(e)(2)  for  costs  incurred 
by  a  physidan,  such  as  under  a  lease  or 
concession  agreement;  or  part  412  of 
this  chapter  for  payment  imder  PPS. 

1418130    Conditions  for  payment 
PtufiiriMi  BathokMiv  ssrvlceB. 

(a)  Physician  pathology  services.  The 
carrier  pays  for  pathology  services 
furnished  by  a  physidan  to  an 
individual  benefidary  on  a  fee  schedule 
basis  only  if  the  services  meet  the 
conditions  for  payment  in  §  415.100(b) 
and  are  one  of  the  following  services: 

(1)  Surgical  pathology  services. 
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(2)  ^tedfic  cytopathology. 
hematology,  and  blood  banking  services 
that  have  been  idmtifiad  to  require 
perfonnanoe  by  a  physician  and  are 
listed  in  program  operating  instructions. 

(3)  Clinical  consultation  services  that 
meet  the  requirements  in  paragraph  (b) 
of  this  section. 

(4)  Clinical  laboratory  interpretative 
services  that  meet  the  requlranents  of 
paragraphs  (b)(1).  (b)(3).  and  (b)(4)  of 
this  section  and  that  are  specifically 
listed  in  program  operating  instructions. 

(b)  QinicaJ  consultation  seivices.  For 
purposes  of  this  section,  clinical 
consultation  services  must  meet  the 
following  requirements: 

(1)  Be  requested  by  the  beneficiary's 
attending  physician. 

(2)  Reute  to  a  test  result  that  lies 
outside  the  clinically  significant  nonnal 
or  expected  range  in  view  of  the 
condition  of  the  beneficiary. 

(3)  Result  in  a  written  narrative  report 
included  in  the  beneficiary's  medical 
record. 

(4)  Require  the  exercise  of  medical 
judgoaait  by  the  consultant  physician. 

(c)  Physician  pathology  services 
furnished  by  an  independent  laboratory. 
Laboratory  services,  including  the 
technical  component  of  a  service, 
furnished  to  a  hospital  inpatient  or 
outpatient  by  an  independent  laboratory 
are  paid  (h1  a  fee  schedule  basis  under 
this  subpart  only  if  they  are  physician 
patholosr  services  as  described  in 
paragraph  (a)  of  this  section. 

Subpart  P    Phyatdan  Sanrlcea  in 
Teaching  SatUnga 

S415l1S0   Scope. 

This  subpart  sets  forth  the  rules 
governing  payment  for  the  services  of 
physicians  in  teaching  settings  and  the 
criteria  for  determining  whedier  the 
payments  are  made  as  one  of  the 
foUowing: 

(a)  Services  to  the  hospital  under  the 
reasonable  cost  election  in  §§415.160 
through  415.164. 

(b)  Provider  services  through  the 
direct  CME  payment  mechanism  in 
§  413.86  of  this  chapter. 

(c)  Physician  services  to  beneficiaries 
under  the  physician  fee  schedule  as  set 
forth  in  part  414  of  this  chapter. 

f41S.1S2    DefinMons. 

As  used  in  this  subpart^ 

Approved  graduate  medical 
education  (GME)  program  means  a 
residency  program  approved  by  the 
Accreditation  Council  for  Graduate 
Medical  Education  of  the  American 
Medical  Association,  by  the  Committee 
on  Hospitals  of  the  Bureau  of 
Professional  Education  of  the  American 


Osteopathic  Association,  by  the  Council 
on  Dental  Education  of  (he  American 
Dental  Association,  or  by  the  Council  on 
Pediatric  Medicine  Education  of  the 
American  Pediatric  Medical 
Associati(m. 

Direct  medical  and  surgical  services 
means  services  to  individual 
beneficiaries  that  are  either  peraonally 
furnished  by  a  physician  or  furnished 
by  a  resident  under  the  supervision  of 
a  physician  in  a  teaching  hospital 
making  the  cost  election  described  in 
§§415.160  through  415.162. 

Nonprovider  setting  means  a  setting 
other  than  a  hospital,  SNF,  HHA.  or 
CORF  in  which  residents  fumi^ 
services.  These  include,  but  are  not 
limited  to.  family  practice  or 
multispecialty  clinics  and  physician 
offices. 

Resident  means  (me  of  the  following: 

(1)  An  individual  who  participates  in 
an  approved  GME  program,  including 
pro-ams  in  osteopathy,  dentistry,  and 
podiatry. 

(2)  A  physician  who  is  not  in  an 
approved  CME  program,  but  who  is 
authorized  to  practice  only  in  a  hospital, 
for  example,  individuals  with  temporary 
or  restricted  licenses,  or  unlicensed 
graduates  of  foreign  medical  schools. 
For  purposes  of  this  subpart,  the  term 
resident  is  synonymous  with  the  terms 
intern  and  fellow. 

Teaching  hospital  means  a  hospital 
engaged  in  an  approved  GME  residency 
program  in  mecUcine,  osteopathy, 
dentis&y,  or  podiatry. 

Teaching  physician  means  a 
I^ysician  (other  than  another  resident) 
who  involves  residents  in  the  care  of  his 
or  her  patients. 

Teaching  setting  means  any  provider, 
hospital-based  provider,  or  nonprovider 
settings  in  which  Medicare  payment  for 
the  services  of  residents  is  made  under 
the  direct  (^/lE  payment  provisions  of 
§413.86,  or  on  a  reasonable-cost  basis 
under  the  provisions  of  §  409.26  or 
§  409,40(f)  for  resident  services 
furnished  in  SNFs  or  HHAs, 
respectively. 

S415.160    Election  of  reaaonabte  coat 
payment  for  (Nract  medical  and  surgical 
•ervices  of  physicians  in  teaching 
hoapitais:  General  provialone. 

(a)  Scope.  A  teaching  hospital  may 
elect  to  receive  payment  on  a  reasonable 
cost  basis  for  the  direct  medical  and 
surgical  services  of  its  physicians  in  lieu 
of  fee  schedule  payments  that  might 
otherwise  be  made  for  these  services. 

(b)  Conditions.  A  teaching  hospital 
may  elect  to  receive  these  payments 
only  if— 

(1)  The  hospital  notifies  its 
intermediary  in  writing  of  the  electicm 


and  meets  the  conditirais  of  either 
paragraph  (b)(2)  or  paragraph  (b)(3)  of 
this  section; 

(2)  All  physicians  who  fiimish 
services  to  Medicare  beneficiaries  in  the 
hospital  agree  not  to  bill  diaiges  for 
these  services;  or 

(3)  All  physicians  who  fiimish 
services  to  Medicare  beneficiaries  in  the 
hospital  are  employees  of  the  hospital 
and,  as  a  condition  of  employment,  are 
precluded  from  billing  for  these 
services. 

(c)  Effect  of  election.  If  a  teaching 
hospital  elects  to  receive  reasonable  cost 
pa3rment  for  physician  direct  medical 
and  surgical  services  furnished  to 
beneficiaries — 

(1)  Those  services  and  the  supervision 
of  interns  and  residents  in  the  care  of 
individual  beneficiaries  are  covered  as 
hospital  services,  and 

(2)  The  intermediary  pays  the  hospital 
for  those  services  on  a  reasonable  cost 
basis  under  the  rules  in  §  415.162. 
(Payment  for  other  physician 
compenseticm  costs  related  to  approved 
C^4E  programs  is  made  as  described  in 

§  413.86  of  this  chapter.) 

(d)  Election  declined.  If  the  teaching 
hospital  does  not  make  this  election, 
payment  is  made — 

(1)  For  physician  services  furnished  to 
beneficiaries  on  a  fee  schedule  basis  as 
described  in  part  414  subject  to  the  rules 
in  this  subpart,  and 

(2)  For  the  supervisipn  of  interns  and 
residents  as  described  in  §  413.86. 

§418.162   Dalannlning  payment  fQT 

-     --  ito 


(a)  Genefal.  Payments  for  direct 
medical  and  surgical  services  of 
physicians  fiunished  to  bmeficiaries 
and  supervision  of  interns  and  residents 
in  the  care  of  beneficiaries  is  made  by 
Medicare  on  the  basis  of  reasonable  cost 
if  the  hospital  exercises  the  election  as 
provided  for  in  §415.160.  If  this 
election  is  made,  the  following  occurs: 

(1)  Physician  services  furUisned  to 
beneficiaries  and  supervision  of  interns 
and  residents  in  the  care  of  beneficiaries 
are  paid  on  a  reasonable-cost  basis,  as 
provided  for  in  paragraph  (b)  of  this  - 
section.  •'■' 

(2)  Payment  for  certain  medical 
school  costs  may  be  made  as  provided 
for  in  paragraph  (c)  of  this  section. 

(3)  Pajrments  for  services  donated  by 
volunteer  physicians  to  beneficiaries  are 
made  to  a  fund  designated  by  the 
organized  medical  staff  of  the  teaching 
hospital  or  medical  school  as  provided 
for  in  paragraph  (d)  of  this  section. 

(b)  Reasondble  cost  of  physician 
services  furnished  to  beneficiaries  and 
supervision  of  interns  and  residents  in 


the  care  of  beneficiaries  in  a  teaching 
hospital.  Physician  services  furnished  to 
beoefidaries  and  supervision  of  interns 
and  residents  in  the  care  of  beneficiaries 
in  a  teaching  hospital  are  payable  as 

Cdder  services  on  a  reasonable-cost 
s.  For  purposes  of  this  paragraph. 
reasonable  cost  is  defined  as  the  direct 
salary  paid  to  these  physidans,  plus 
applicable  fiinge  benefits.  The  costs 
must  be  allocated  to  the  services  as 
provided  by  paragraph  (j)  of  this  section 
and  apportioned  to  program 
beoefidaries  as  provided  by  paragraph 
(g)  of  this  section.  Other  allowable  costs 
incuried  by  the  provider  related  to  the 
services  described  in  this  paragraph  are 
payaUe  subject  to  the  requirements 
applicable  to  all  other  provider  services. 

(c)  Reasonable  costs  incurred  by  a 
teaching  hospital  for  the  services 
furnished  by  a  mpdical  school  or  related 
organiaation  in  a  hospital.  An  amount  is 
payable  to  the  ho^tal  by  HCFA  under 
the  Medicare  ptrogrus  provided  that  the 
costs  would  be  payable  if  incurred 
directly  by  the  hospital  retiiOT  than 
undw  the  amngeraent.  The  amount 
must  not  be  in  excess  of  the  reasonable 
costs  (as  defined  in  paragraphs  (cKl) 
and  (cM2)  of  this  section)  incurred  by  a 
teaching  hospital  for  services  fiunished 
by  a  medical  school  or  organizaticm  as 
described  in  §413.17  of  this  chapter  for 
certain  costs  to  the  medical  school  (or 
a  related  organizaticHi)  in  furnishing 
services  in  the  hospittd. 

(1)  Reasonable  costs  of  physician 
services  furnished  to  beneficiaries  and 
supervision  of  interns  and  residents  in 
the  care  of  beneficiaries  in  a  teaching 
hospital  by  physicians  on  the  faculty  of 
a  medical  school  or  organization  related 
to  the  medical  school,  (i)  If  the  medical 
school  (or  organization  related  to  the 
medical  school)  and  the  hospital  are 
related  by  common  ownership  or 
control  as  described  in  §  413.17  of  this 
chapter,  the  cost  of  these  services  are 
allowable  costs  to  the  hospital  under  the 
provisions  of  §  413.17  of  this  chapter 
and  the  reimbursable  costs  to  the 
hospital  are  determined  under  the 
provisions  of  this  section  in  the  same 
manner  as  the  costs  incurred  for 
physidans  on  the  hospital  staff  and 
without  regard  to  payments  made  to  the 
medical  sd^ool  by  the  hospital. 

(ii)  If  the  medical  school  and  the 
hospital  are  not  related  organizations 
under  the  provisions  of  §  413.17  of  this 
chapter  and  the  hospital  makes  paymmit 
to  the  medical  school  for  the  costs  of 
those  services  furnished  to  all  patients, 
payment  is  made  by  Medicare  to  the 
hospital  for  the  reasonable  cost  incurred 
by  the  hospital  fat  its  payments  to  the 
medical  school  for  services  furnished  to 
beneficiaries.  Costs  incurred  under  an 


arrangement  must  be  allocated  to  the 
full  range  of  services  furnished  to  the 
hospital  by  the  medical  school 
physidans  on  the  same  basis  as 
provided  for  under  paragraph  (j)  of  this 
section,  and  costs  allocated  to  direct 
medical  and  surgical  services  furnished 
to  hospital  patients  must  be  apportioned 
to  benefidaries  as  provided  for  under 
paragraph  (g)  of  this  section.  If  the 
medical  school  and  the  hospital  are  not 
related  organizations  under  the 
provisions  of  §  413.17  of  this  chapter 
and  the  hospital  makes  payment  to  the 
medical  school  only  fat  the  costs  of 
those  services  fiunished  to  beneficiaries, 
costs  of  the  medical  school  not  to 
exceed  105  percent  of  the  sum  of 
physician  direct  salaries,  applicable 
fiinge  benefits,  employer's  portion  of 
PICA  taxes.  Federal  and  State 
unemploymmt  taxes,  end  woiianen's 
compensation  paid  by  the  medical 
school  or  an  organization  related  to  the 
medical  school  may  be  recognized  as 
allowable  costs  of  the  medical  school. 
These  allowable  medical  school  costs 
must  be  allocated  to  the  full  range  of 
services  furnished  by  the  physidans  of 
the  medical  school  or  organization 
related  as  provided  by  paragraph  ())  of 
this  section.  Costs  allocated  to  direct 
medical  and  surgical  services  furnished 
to  hospital  patients  must  be  apportioned 
to  benefidaries  as  provided  by 
paragraph  (g)  of  this  section. 
{2}  Reasonable  costs  of  other  than 

ghysician  services  furnished  to 
eneficiaries  and  supervision  of  interns 
and  residents  in  the  care  of  beneficiaries 
in  a  teaching  hospital  by  medical  school 
faculty  (or  organization  related  to  the 
medical  school).  These  costs  are 
determined  in  accordance  with 
paragraph  (c)(1)  of  this  section  except 
that— 

(i)  If  the  hospital  makes  payment  to 
the  medical  school  for  other  than 
physidan  services  furnished  to 
benefidaries  and  supervision  of  interns 
and  residents  in  the  care  of 
benefidaries,  these  payments  are  subjed 
to  the  required  cost-finding  and 
apportionment  methods  applicable  to 
the  cost  of  other  hospital  services 
(except  for  dired  medical  and  surgical 
services  furnished  to  benefidaries);  or 
(ii)  If  the  hospital  makes  payment  to 
the  medical  school  only  for  these 
services  furnished  to  beneficiaries,  the 
cost  of  these  services  is  not  subjed  to 
cost-finding  and  apportionment  as 
otherwise  provided  by  this  subpart,  and 
the  reasonable  cost  paid  by  Medicare 
must  be  determined  on  the  basis  of  the 
health  insurance  ratio(s)  used  in  the 
apportionment  of  all  other  provider 
costs  (excluding  physician  dired 
medical  and  surgical  services  furnished 


to  benefidaries)  applied  to  the 
allowable  medical  school  costs  incurred 
by  the  medical  school  for  the  services 
furnished  to  all  patients  of  the  hospital. 

(d)  "Salary  equivalent"  payments  for 
physician  direct  medical  and  surgical 
services  furnished  to  beneficiaries  in  a 
teaching  hospital  by  physicians  on  the 
voluntary  staff  of  the  hospital  (or 
medical  school  or  organization  under 
arrangement  with  the  hospital).  (1) 
HCFA  makes  payments  under  the 
Medicare  program  to  a  fund  as  defined 
in  §  415.164  for  dired  medical  and 
surgical  services  furnished  on  a 
regulcffly  scheduled  basis  by  physicians 
on  the  unpaid  voluntary  medical  staff  of 
the  hospital  (or  medical  school  imder 
arrangement  with  the  hospital)  to 
benefidaries. 

fliese  payments  represent 
compensation  for  contributed  medical 
staff  time  which,  if  not  contributed, 
would  have  to  be  obtained  through 
employed  staff  on  a  payable  basis. 
Payments  for  volunteer  services  are 
determined  by  applying  to  the  regularly 
scheduled  contributed  time  an  hourly  « 
rate  not  to  exceed  the  equivalent  of  the 
average  dired  salary  (exclusive  of  fringe 
benefits)  paid  to  all  full-time,  salaried 
physicians  (other  than  interns  and 
residents)  on  the  hospital  staff  or,  if  the 
niunber  ot  full-time  aalaried  physidans 
is  minimal  in  absolute  terms  or  in 
relation  to  the  number  of  physicians  on 
the  voluntary  staff,  to  physicians  at  like 
institutions  in  the  area.  This  "salary 
equivalent"  is  a  single  hourly  rate 
covering  all  physidans  regardless  of 
spedalty  and  is  applied  to  the  actual 
regularly  scheduled  time  contributed  by 
the  physicians  in  furnishing  dired 
medical  and  surgical  services  to 
beneficiaries  including  supervision  of 
interns  and  residents  in  that  care.  A 
physidan  who  receives  any 
compensation  fitim  the  hospital  or  a 
medical  school  related  to  the  hospital  by 
common  ownership  or  control  (within 
the  meaning  of  §  413.17  of  this  chapter) 
for  dired  medical  and  surgical  services 
furnished  to  any  patient  in  the  hospital 
is  not  considered  an  unpaid  voluntary 
physidan  for  purposes  of  this 
paragraph.  If.  however,  a  physidan 
receives  compensation  fi^m  the  hospital 
or  related  medical  school  or 
organization  only  for  services  that  are 
other  than  dired  medical  and  surgical 
services,  a  salary  equivalent  payment  for 
his  or  her  regularly  scheduled  dired 
medical  and  surgical  services  to 
beneficiaries  in  the  hospital  may  be 
imputed.  However,  the  sum  of  the 
imputed  value  for  volunteer  services 
and  his  or  her  adual  compensation  from 
the  hospital  and  the  related  medical 
school  (or  organization)  may  not  exceed 
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the  amount  that  would  have  been 
imputed  if  all  of  the  physician's  hospital 
and  medical  school  services 
(compensated  and  volunteer)  had  been 
volunteer  services,  or  paid  at  the  rate  of 
$30,000  per  year,  whichever  is  less. 

(2)  The  foflotving  examples  illustrate 
how  the  allowable  imputed  value  for 
volimteer  services  is  determined.  In 
each  example,  it  has  been  assumed  that 
the  average  salary  equivaloit  hourly  rate 
is  equal  to  the  hourly  rate  for  the 
individual  physician's  compensated 
services. 

Example  No.  1.  Dr.  Jones  received  $3,000 
■  year  torn  Hospital  X  for  services  other  than 
dkect  medical  services  to  all  patients,  fat 
example,  utilization  review  and 
administrative  services.  Dr.  Jones  also 
voluntarily  furnished  direct  medical  services 
to  beneficiaries.  The  imputed  value  of  the 
volunteer  services  amounted  to  $10,000  for 
the  cost  reporting  period.  The  full  imputed 
value  of  Dr.  Jones'  volimteer  direct  medical 
services  would  be  allowed  since  the  total 
amount  of  the  imputed  value  ($10,000)  and 
the  compensated  services  ($3,000)  does  not 
exceed  $30,000. 

•  Example  No.  2.  Dr.  Smith  received  $25,000 
from  Hospital  X  for  services  as  a  department 
head  in  a  teaching  hospital.  Dr.  Smith  also 
voluntarily  fiimished  direct  medical  services 
to  beneficiaries.  The  imputed  value  of  the 
volunteer  services  amounted  to  $10,000. 
Only  $5,000  of  the  imputed  value  of 
volimteer  services  would  be  allowed  since 
the  total  amount  of  the  imputed  value 
($10,000)  and  the  compensated  services 
($25,000)  exceeds  the  $30,000  maximum 
amount  allowable  for  all  of  Dr.  Smith's 
services.  Camputati<Mi: 
Maximum  amount  allowable  for  all 

services  performed  by  Dr.  Smith 

bx  purposes  of  this 

computation 430.000 

Less  compensation  received  from 
^  Hospital  X  for  other  than  direct 

medical  s«vices  to  individual 

patients $25,000 

Allowable  amount  of  imputed  value 

for  the  volunteer  services 

furnished  by  Dr.  Smith $5,000 

Example  No.  3.  Dr.  Brown  is  not 
compensated  by  Hospital  X  for  any  services 
furnished  in  the  hospital.  Dr.  Brown 
voluntarily  furnished  direct  surgical  services 
to  beneficiaries  for  a  period  of  6  months,  and 
the  imputed  value  of  these  services 
amoimted  to  $20,000.  The  allowable  amount 
of  the  imputed  value  for  volunteer  services 
furnished  by  Dr.  Brown  would  be  limited  to 
$15,000  ($30.000x<yi2). 

(3)  The  amount  of  the  imputed  value 
for  volunteer  services  applicable  to 
beneficiaries  and  payable  to  a  fund  is 
determined  in  accordance  with  the 
aggregate  per  diem  method  described  in 
paragraph  (g)  of  this  section. 

(4)  Medicare  payments  to  a  fund  must 
be  used  by  the  fund  solely  for 
improvement  of  care  of  hospital  patients 
or  for  educational  or  charitable  purposes 


(which  may  include  but  are  not  limited 
to  medical  and  other  scientific 
research).  No  pMw>nal  financial  gain, 
either  direct  or  indirect,  from  benefits  of 
the  fund  may  inure  to  any  of  the 
hoq>ital  staff  phyudans,  medical  school 
foailty,  or  physicians  kat  whom 
Medicare  imputes  costs  for  piuposes  of 
payment  into  the  fund.  Expenses  met 
&om  contributions  made  to  the  hospital 
from  a  fimd  are  not  included  as  a 
reimbursable  cost  when  expended  by 
the  hospital,  and  depreciatiim  expense 
is  not  allowed  with  respect  to 
equipment  or  facilities  donated  to  the 
hospital  by  a  fimd  or  purchased  by  the 
hospital  firom  monies  in  a  fund. 

(e)  Requirements  for  payment  for 
physician  direct  medical  and  surgical 
services  (including  supervision  of 
interns  and  residents)  to  beneficiaries 
furnished  in  a  teaching  hospital— (1) 
Physicians  on  the  hospital  staff.  The 
requirements  under  which  the  costs  of 
physician  direct  medical  and  surgical 
services  (including  supervision  of 
intwns  and  residents)  to  beneficiaries 
are  the  same  as  those  applicable  to  the 
cost  of  all  other  covered  provider 
services  except  that  the  costs  of  these 
services  are  separately  determined  as 
provided  by  this  section  and  are  not 
subject  to  cost-finding  as  described  in 
§413.24  of  this  chapter. 

(2)  Physicians  on  the  medical  school 
faculty.  Payment  is  made  to  a  hospital 
for  the  costs  of  services  of  physicians  on 
the  medical  school  faculty,  provided 
that  if  the  medical  school  is  not  related 
to  the  hospital  (within  the  meaning  of 
§  413.17  of  this  chapter,  concerning  cost 
to  related  organizations),  the  hospital 
does  not  make  payment  to  the  medical 
school  for  services  furnished  to  all 
patients  and  the  following  requirements 
are  met:  If  the  hospital  m^es  payment 
to  the  medical  school  for  services 
furnished  to  all  patients,  these 
requirements  do  not  apply.  (See 
paragraph  (c)(l)(ii)  of  this  section.) 

(i)  There  is  a  written  agreement 
between  the  hospital  and  the  medical 
school  or  organization,  specifying  the 
types  and  extent  of  services  to  be 
furnished  by  the  medical  school  and 
specifying  that  the  hospital  must  pay  to 
the  medical  school  an  amount  at  least 
equal  to  the  reasonable  cost  (as  defined 
in  paragraph  (c)  of  this  section)  of 
fiuiiishing  the  services  to  beneficiaries. 

(ii)  The  costs  are  paid  to  the  medical 
school  by  the  hospital  no  later  than  the 
date  on  which  the  cost  report  covering 
the  period  in  which  the  services  were 
furnished  is  due  to  HCFA. 

(iii)  Payment  for  the  services 
furnished  under  an  arrangement  would 
have  been  made  to  the  hospital  had  the 


services  been  furnished  directly  by  the 
hospital.  \ — V 

(3)  Mtysicians  on  the  voluntary  staff  \ 
of  the  hospital  (or  medical  school  under 
arrangement  with  the  hospital).  If  the 
conditions  for  payment  to  a  fuJad 
outlined  in  §  415.164  are  met,  payments 
are  made  on  a  "salary  eqidvalent"  basis 
(as  defined  in  paragraph  (d)  of  this 
section)  to  a  fund. 

(f)  Requirements  fa- payment  for 
medical  school  faculty  services  other 
than  physician  direct  medical  and 
surgical  services  furnished  in  a  teaching 
hospital.  If  the  requirements  for 
payment  for  physician  direct  medical 
and  surgical  services  furnished  to 
beneficiaries  in  a  teaching  hospital 
described  in  paragraph  (e)  of  this    • 
section  are  met,  payment  is  made  to  a 
hospital  for  the  costs  of  medical  school 
bculty  services  other  titiai  physician 
direct  medical  and  surgical  services 
furnished  in  a  teaching  hospital. 

(g)  Aggregate  per  diem  methods  of 
apportionment  for  physician  direct 
medical  and  surreal  services  (including 
supavision  of  interns  and  residents)  to 
beneficiaries  furnished  in  a  teaching 
hospital— (\)  Aggregate  per  diem 
method  of  appaiionment  for  the  costs 
of  physician  direct  medical  and  surgical 
services  (including  supervision  of 
interns  and  residents)  to  beneficiaries. 
The  cost  of  physician  direct  medical 
and  stugical  services  furnished  in  a 
teaching  hospital  to  beneficiaries  is 
determined  on  the  basis  of  an  average 
cost  per  diem  as  defined  in  paragraph 
(h)(1)  of  this  section  for  physician  direct 
medical  and  surgical  services  to  all 
patients  (see  §§415.172  through 
415.184)  for  each  of  the  following 
categories  of  physicians: 

(i)  Physicians  on  the  hospital  staff. 

(ii)  Physicians  on  the  medical  school 
faculty. 

(2)  Aggregate  per  diem  method  of 
apportiorunent  for  the  imputed  value  of 
physician  volunteer  direct  medical  and 
surgical  services.  The  imputed  value  of 
physician  direct  medical  and  surgical 
services  furnished  beneficiaries  in  a 
teaching  hospital  is  determined  on  the 
basis  of  an  average  per  diem,  as  defined 
in  pars^ph  (h)(1)  of  this  section,  for 
physician  direct  medical  and  surgical 
services  to  all  patients  except  that  the 
average  per  diem  is  derived  from  the 
imputed  value  of  the  physician 
volimteer  direct  medical  and  surgical 
services  furnished  to  all  patients. 

(h)  Definitions.  (1)  Average  cost  per 
diem  for  physician  direct  medical  and 
surgical  services  (including  supervision 
of  interns  and  residents)  furnished  in  a 
teaching  hospital  to  patients  in  each 
category  of  physician  services  described 
in  paragraph  (g)(1)  of  this  section  means 


the  amount  computed  by  dividing  total 
reasonable  costs  of  these  services  in 
each  category  by  the  siun  of — 

(i)  Inpatient  diays  (as  defined  in 
paragraph  (h)(2)  of  this  section);  and 

(iijOutpatient  visit  days  (as defined 
in  paragraph  (h)(3)  of  this  section)^ 

(2)  Inpment  days  are  determined  by 
cotmtingthe  day  of  admission  as  3.5 
days  and  each  day  after  a  patient's  day 
of  admission,  except  the  day  of 
discharge,  as  1  day. 

(3)  Outpatient  visit  days  are 
determined  by  counting  only  one  visit 
day  for  each  calendar  day  that  a  patient 
visits  the  outpatient  department. 

(i)  Application.  (1)  Tne  following 
illustrates  how  appcnlionment  based  on 
the  aggregate  per  diem  method  for  costs 
of  physician  direct  medical  and  surgical 
services  furnished  in  a  teadiing  hospital 
to  patients  is  determined. 

Teaching  Hospital  Y 
Statistical  and  financial  data: 

Total  inpatient  days  as  defined  in 
paragraph  (h)(2)  of  this  section  and 
outpatient  visit  days  as  defined  in 
paragraph  (h)(3)  of  this  section 75,000 

Total  inpatient  Part  A  days 20.000 

Total  inpatient  Part  B  days  where  Part 

A  coverage  is  not  available 1,000 

Total  inpatient  Part  B  visit  days 5,000 

Total  cost  of  direct  medical  and 
surgical  services  furnished  to  all 
patients  by  physicians  on  the 
hospital  staff  as  determined  in 
accordance  with  paragraph  (i)  of 
this  section $1,5004)00 

Total  cost  of  direct  medical  and 
suigical  services  furnished  to  all 
patients  by  physicians  on  the 
medical  school  faculty  as 
determined  in  accordance  with 
paragraph  (i)  of  this  section $1,650,000 

Computation  of  cost  applicable  to 
program  for  physicians  on  the  hospital 
staff: 

Average  cost  per  diem  for  direct 
medical  and  surgical  services  to  patients 
by  physicians  on  the  hospital  staff: 
$1,500,000  -•■  75,000  =  $20  per  diem. 

Cost  of  physician  direct  ihedical  and 

surgical  services  furnished  to 

inpatient  beneficiaries  covered 

under  Part  A:  $20  per  diem  x 

20,000 $400,000 

Cost  of  physician  direct  medical  and 

surgical  services  furnished  to 

inpatient  beneficiaries  covered 

under  Part  B:  $20  per  diem  x 

1,000 $20,000 

Cost  of  physician  direct  medical  and 

surgical  services  furnished  to 

outpatient  beneficiaries  covered 

under  Part  B:  $20  per  diem  x 

5.000 $100,000 

Computation  of  cost  applicable  to 
program  for  physicians  on  the  medical 
school  faculty: 

Average  cost  per  diem  for  direct 


JMI 


medical  and  surgical  services  to  Imputed  value  of  physician  direct 

patients  by  physicians  on  the  medical  and  surgical  services 

medical  school  faculty:  $1350,000  furnished  to  inpatient  beneficiaries 

+  75J0OO  = $22  per  diem.  covered  imderPart  B:  $1.28  per 

Cost  of  physician  direct  me<lBcal  and  diem  x  1,000 1,280 

siugical  services  furnished  to  Imputed  value  of  physician  direct 

inpatient  beneficiaries  covered  medical  and  surgical  services 

under  Part  A:  $22  per  diem  x  furnished  to  outpatient 

20,000 „ 4440,000  beneficiaries  covered  under  Part  B: 

Cost  of  physician  direct  medical  and  $1.28  per  diem  x  5,000 - $6/400 

surgical  services  furnished  to  Total $33,280 

inpatient  beneficiaries  covered  ...   .„     _^.        -                _^.          .,  ^ 

under  Part  B:  $20  per  diem  x  UJ  Allocation  of  compensation  paid  to 

1,000 $22XK)0  physicians  in  a  teaching  hospital.  In 

Cost  of  physician  direct  medical  and  determining  reasonable  cost  under  this 

surgical  services  furnished  to  section,  the  compensation  paid  by  a 

outpatient  beneficiaries  covered  teaching  hospital,  or  a  medical  sciiool  or 

under  Part  B:  $22  per  diem  x  related  organization  under  arrangement 

^•"* •- " WiO'OOO  with  the  hospital,  to  physicians  in  a 

(2)  The  following  illustrates  how  the  teaching  hospital  must  be  allocated  to 

imputed  value  of  physician  volunteer  the  full  range  of  services  implicit  in  the 

direct  medical  and  surgical  services  physician  compensation  arrangements, 

furnished  in  a  teaching  hospital  to  (However,  see  paragraph  (d)  of  this 

beneficiaries  is  determined.  section  for  the  computation  of  the 

Example:  The  physicians  on  the  medical  "salary  equivalent"  payments  for 

staff  of  Teaching  Hospital  Y  donated  a  total  volunteer  services  furnished  to 

of  5,000  hours  in  furnishing  direct  medical  patientsj  This  allocation  must  be  made 

and  surgical  services  to  patients  of  the  and  must  be  capable  of  substantiation 

hospital  during  a  cost  reporting  period  and  on  the  basis  of  the  proportion  of  each 

did  not  receive  any  compensation  from  either  physician's  time  spent  in  furnishing 

the  hospital  or  Oie  med.«l  school.  Also,  the  ^^          ^j  ^^-^  ^^  ^^^  ^       -^^^  ^^ 

miputed  value  for  any  physician  volunteer  ^A-     \      u     1 

services  did  not  exceed  the  rate  of  $30,000  meoicai  scnooi. 

per  year  per  physician^  §415.164    P«ym«»t  to  a  fund. 

Statistical  and  financial  data:                     •  ,  x  ^           i      ,      t,               r 

Total  salaries  paid  to  the  full-time  «^  ^"«™^  ru/es^Payment  for  oertam 

salaried  physicians  by  the  hospital  voluntary  services  by  physiaans  m 

(excluding  interns  and  teaching  hospitals  (as  these  services  are 

residents) $800,000  described  in  §  415.160)  is  made  on  a 

Total  physicians  who  were  paid  for  an  salary  equivalent  basis  (as  described  in 

average  of  40  hours  per  week  or  §  415.162(d)lsubject  to  the  conditions 

2.080  (52  weeks  x  40  hours  per  and4iflMtfi{Ion^ contained  in  parts  405 

week)  hours  per  year ...         20  ^^  4^3  ^j  ^j^^  ^^  ^^J.  ^^  ^^^  ^ 

Average  hourly  rate  equivalent  ..^  .         .     ,    t^^ ,     defined  in 

$800,000  +  41,600(2.080x20 $19.23  415.  to  a  Single  luna  lasoennea  m 

paragraph  (b)  of  this  section)  designated 

Computation  of  total  imputed  value  of  by  the  organized  medical  staff  of  the 

physician  volunteer  services  applicable  hospital  (or,  if  the  servires  are  himished 

to  all  patients:  j^  the  hospital  by  the  faculty  of  a 

(Total  donated  hours  x  average  hourly  medical  school,  to  a  fund  as  may  be 

rate  equivalent):  5,000  x  $19.23  ...496.150  designated  by  the  faculty),  if  the 

ToUl  inpatient  days  (as  defined  in  following  conditions  are  met: 

paragraph  (h)(2)  of  this  section)  (jj  fhe  hospital  (or  medical  school 

and  outpatient  visit  days  (as  furnishing  the  services  under 

d^^^^  m  paragraph  l^^H^J  °f^^is  ^^  ^  arrangement  with  the  hospital)  incurs 

Total  inpatient  PMt  A  days."!!.r.!"..!!!!!!!2o!ooo  no  actual  cost  in  furnishing  the  services. 

Total  inpatient  Part  B  days  if  Part  A  (2)  The  hospital  has  an  agreement 

coverage  is  not  available 1.000  with  HCFA  under  part  489  of  this 

Total  outpatient  Part  B  visit  days 5,000  chapter. 

Computation  of  imputed  value  of  (3)  "Hie  intermediary,  or  HCFA  as 

physician  volunteer  direct  medical  and  appropriate,  has  received  written 

surgical  services  furnished  to  Medicare  assurances  that 

beneficiaries:  (')  ^®  payment  is  used  solely  for  the 

Average  per  diem  for  physician  direct  improvement  of  care  of  hospital  patients 

medical  and  surgical  services  to  all  or  for  educational  or  charitable 

patients:  $96,150  +  75,000  =  $1.28  per  purposes;  and 

(iiem.  (ii)  Neither  the  individuals  who  are 

Imputed  value  of  physician  direct  furnished  the  services  nor  any  other 

medical  and  slir^cal  services  P/rso"^  are  charged  for  the  services  (and 

furnished  to  inpatient  beneficiaries  "  charged,  provision  is  made  for  the 

covered  under  Part  A:  $1.28  per  return  of  any  monies  incorrectly 

diem  x  20,000 25.600  collected). 
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(b)  Definition  ofafiind.  For  purposes 
of  paragraph  (a)  of  this  section,  a  fiind 
is  an  organization  that  meets  either  of 
the  following  requirements: 

(1)  The  organization  has  and  retains 
exemption,  as  a  governmental  entity  or 
under  section  501(c)(3)  of  the  hiternal 
Revenue  Code  (nonprofit  educational, 
charitable,  and  similar  organizations), 
firom  Federal  taxation. 

(2)  The  organization  is  an 
organization  of  physicians  who,  under 
the  terms  of  their  employment  by  an 
entity  that  meets  the  requirements  of 
paragraph  (b)(1)  of  this  section,  are 
required  to  turn  over  to  that  entity  all 
income  that  the  physician  organization 
derives  from  the  physician  services. 

(c)  Status  of  a  fund.  A  fund  approved 
for  payment  under  paragraph  (a)  of  this 
section  has  all  the  rights  and 
responsibilities  of  a  provider  imder 
Medicare  except  that  it  does  not  enter 
into  an  agreement  with  HCFA  under 
part  489  of  this  chapter. 

f41S.170    Conditions  for  payment  on  a  tee 
•ctMduie  iMSis  for  physictan  aervicee  In  a 
taacliing  Mttlng. 

Services  meeting  the  conditions  for 
payment  in  §  415.100(b)  furnished  in 
teaching  settings  are  payable  uinder  the 
physician  fee  schedule  if — 

(a)  The  services  are  personally 
furnished  by  a  physician  who  is  not  a 
resident;  or 

(b)  The  services  are  furnished  by  a 
resident  in  the  presence  of  a  teaching 
physician  except  as  provided  in 
§415.172  (concerning  physician  fee 
schedule  payment  for  services  of 
teaching  physicians),  §415.176 
(concerning  renal  dialysis  services),  or 
§415.184  (concerning  psychiatric 
services),  as  applicable. 

§415.172    Pliyslclan  fee  schedule  payment 
for  services  of  teeching  physicians. 

(a)  General  rule.  When  residents 
participate  in  a  service  furnished  in  a 
teaching  setting,  physician  fee  schedule 
payment  is  made  only  when  a  teaching 
physician  is  present  during  the  key 
portion  of  any  service  or  procedure  for 
which  payment  is  sought.  In  the  case  of 
surgery  or  a  dangerous  or  complex 
procedure,  the  teaching  physician  must 
be  present  during  all  critical  portions  of 
the  procedure  and  immediately 
available  to  furnish  services  during  the 
entire  service  or  procedure.  In  the  case 
of  evaluation  and  management  services 
(that  is,  visits  and  consultations),  the 
teaching  physician  must  be  present 
during  the  portion  of  the  service  that 
determines  the  level  of  service  billed, 
that  is,  type  of  decisionmaking,  type  of 
history,  and  examination,  etc. 

(b)  Documentation.  In  the  case  of 
every  service  billed,  the  hospital  chart 


must  document  the  presence  of  the 
teaching  physician  at  the  time  of  the 
service.  The  presence  of  the  teediing 
physician  may  be  demonstrated  by  the 
notes  made  by  a  physician,  resident,  or 
nurse. 

(c)  Payment  level.  In  the  case  of 
services  such  as  evaluation  and 
management  for  which  there  are  several 
levels  of  service  codes  available  for 
reporting  purposes,  the  appropriate 
payment  level  must  reflect  the  extent 
and  complexity  of  the  service  when 
fully  furnished  by  the  teaching 
physician. 

$415,176    Reneldiaiyeissarvicee. 

In  the  case  of  renal  dialysis  services, 
physicians  who  are  not  paid  imder  the 
physician  monthly  capitation  payment 
method  (as  described  in  §  414.314  of 
this  chapter)  must  meet  the 
requirements  of  §§415.170  and  415.172 
(concerning  physician  fee  schedule 
payment  for  services  of  teaching 
physicians). 

S415.178   AneMieeiaeervlcee. 

(a)  General  rule.  An  unreduced 
physician  fee  schedule  payment  may  be 
made  if  an  anesthesiologist  is  not 
involved  in  directing  concurrent 
services  with  more  than  one  resident  or 
with  a  resident  and  a  nonphysician 
anesthetist  (see  §  414.46(c)(l)(iii)  for 
additional  rules  for  payment  of 
anesthesia  services). 

(b)  Documentation.  Documentation 
must  indicate  the  physician's  presence 
or  participation  in  the  administration  of 
the  anesthesia  and  a  preoperative  and 
postoperative  visit  by  the  physician. 

§415.180   Teeching  eetting  requirements 
for  the  interpretation  of  diagnostic 
radiology  and  other  diagnostic  tests. 

(a)  General  rule.  Physician  fee 
schedule  payment  is  made  for  the 
interpretation  of  diagnostic  radiology 
and  other  diagnostic  tests  if  the 
interpretation  is  performed  or  reviewed 
by  a  physician  other  than  a  resident. 

(b)  Documentation.  Documentation 
must  indicate  that  the  physician 
personally  performed  the  interpretation 
or  reviewed  the  resident's  interpretation 
with  the  resident. 

§415.184    Psychiatric  services. 

To  quahfy  for  physician  fee  schedule 
payment  for  psychiatric  services 
furnished  under  an  approved  GME 
program,  the  physician  must  meet  the 
requirements  of  §§  415.170  and  415.172, 
including  documentation,  except  that 
the  requirement  for  the  presence  of  the 
teaching  physician  during  the  service  in 
which  a  resident  is  involved  may  be  met 
by  observation  of  the  service  through  a 


one-way  mirror,  video  tape,  or  similar 
device. 

f4l&190   Conditions  or  payiMnt 
AaeislantB  at  eurgsry  In  leeeMng  hoepltale. 

(a)  Basis,  purpose,  and  scope.  This 
section  describes  the  conditions  under 
which  Medicare  pays  on  a  fee  schedule 
basis  for  the  services  of  an  assistant  at 
surgery  in  a  teaching  hospital.  This 
section  is  based  on  section 
1842(b)(7)(D)(i)  of  the  Act  and  appUes 
only  to  hospitals  with  an  approved  GME 
residency  program.  Except  as  specified 
in  paragraph  (c)  of  this  section,  fee 
schedule  payment  is  not  available  for 
assistants  at  surgery  in  hospitals  with — 

(1)  A  training  program  relating  to  the 
medical  specialty  required  for  the 
surgical  procedure;  and 

(2)  A  resident  in  a  training  program 
relating  to  the  specialty  required  for  the 
siugery  available  to  serve  as  an  assistant 
at  surgery. 

(b)  Definition.  Assistant  at  surgery 
means  a  physician  who  actively  assists 
the  physician  in  charge  of  a  case  in 
performing  a  surgical  procedure. 

(c)  Conditions  for  payment  for 
assistants  at  surgery. 

Payment  on  a  fee  schedule  basis  is 
made  for  the  services  of  an  assistant  at 
surgery  in  a  teaching  hospital  only  if  the 
services  meet  one  of  the  following 
conditions: 

(1)  Are  required  as  a  result  of 
exceptional  medical  circumstances. 

(2)  Are  complex  medical  procedures 
performed  by  a  team  of  physicians,  each 
performing  a  discrete,  unique  function 
integral  to  the  performance  of  a  complex 
medical  procedure  that  requires  the 
sperial  skills  of  more  than  one 

pi  ysician. 

(3)  Constitute  concurrent  medical  care 
relating  to  a  medical  condition  that 
requires  the  presence  of,  and  active  care 
by,  a  physician  of  another  specialty 
during  surgery. 

(4)  Are  medically  required  and  are 
furnished  by  a  physician  who  is 
primarily  engaged  in  the  field  of 
surgery,  and  the  primary  surgeon  does 
not  use  interns  and  residents  in  the 
surgical  procedures  that  the  surgeon 
performs  (including  preoperative  and 
postoperative' care). 

(5)  Are  not  related  to  a  surgical 
procedure  for  which  HCFA  determines 
that  assistants  are  used  less  than  5 
percent  of  the  time. 

Subpart  E— Services  of  Residents 

§415.200   Services  of  residents  In 
apf>roved  GME  programs. 

(a)  General  rules.  Services  of  residents 
in  approved  GME  programs  furnished  in 
hospitals  are  specifically  excluded  from 


being  paid  as  "physician  services" 
defined  in  §414.2  of  this  chapter  and 
are  payable  as  hospital  services.  This 
exclusion  appUes  whether  at  not  the 
residmit  is  licensed  topracdce  under 
the  laws  of  the  State  in  which  he  or  she 
performs  the  services.  The  payment 
methodology  for  services  of  residents  in 
hospitals  and  hospital-based  providers 
is  set  forth  in  §  413.86  of  this  chapter. 

(b)  Definitions.  See  §  415.152  for 
definitions  of  terms  used  in  this  subpart 
E. 

§4l8kl02   ServteeeofreaMsntsnetln 
approved  QME  progrMne. 

(a)  General  rules.  Payment  is  made  to 
a  hospital  for  the  services  of  a  resident 
who  is  not  in  an  approved  GME 
program  on  a  Part  B  reasonable  cost 
basis  regardless  of  whether  the  services 
are  fiimished  to  hospital  inpatients  or 
outpatients.  For  piuposes  of  this 
section,  these  services  are  deemed  to 
include  services  of  a  physician 
employed  by  a  hospital  who  is 
authorized  to  practice  only  in  a  hospital 
setting. 

(b)  Payment.  Payment  is  made  under 
Part  B  for  a  resident's  services  by 
reducing  the  reasonable  costs  of 
furnishing  the  services  by  the 
beneficiary  deductible  and  paying  80 
peraant  of  the  remaining  amount  No 
payment  is  made  for  other  costs  of 
unapproved  programs,  such  as 
administTative  costs  related  to  teaching 
activities  of  physicians. 

I41&204   SetvieeaofreaMentilnSNFa 
andHHAa. 

(a)  Medicare  Part  A  payment. 
Payment  is  made  under  Medicare  Part  A 
for  interns'  and  residents'  services 
fumished  in  the  following  settings  that 
meet  the  specified  requirements: 

(1)  SNF.  Payment  to  a  participating 
SNF  may  indude  the  coet  of  services  of 
an  intern  or  resident  who  is  in  an 
appfoved  CME  program  in  a  hospital 
with  which  the  SNF  has  a  transfer 
agreement  that  provides,  in  part,  for  the 
transfer  of  patients  and  the  interchange 
of  medical  records. 

(2)  HHA.  A  participating  HHA  may 
receive  payment  for  the  cost  of  the 
services  of  an  intern  or  resident  who  is 
under  an  approved  GME  program  of  a 
hospital  with  which  the  HHA  is 
aCBliated  or  under  common  control  if 
these  services  are  furnished  as  part  of 
the  posthospital  home  health  visits  for 
a  Medicare  beneficiary.  (Nevertheless, 
see  §  413.86  of  this  chapter  for  the  costs 
of  approved  C^E  programs  in  hospital- 
based  providers.) 

(b)  Medicare  Part  B  payment.  Medical 
services  of  a  resident  of  a  hospital  that 
are  furnished  by  a  SNF  or  HHA  are  paid 


tmder  Medicare  Part  B  if  payment  is  not 
provided  under  Medicare  Part  A. 
Payment  is  made  under  Part  B  for  a 
resident's  services  by  reducing  the 
reasonable  costs  of  furnishing  the 
services  by  the  beneficiary  deductible 
and  paying  80  percent  of  the  remaining 
amoimt 

§415.206    ServteeaofraaMsfitsin 
nonprovider  eetilnga. 

Patient  care  activides  of  residents  in 
approved  C^ifE  programs  that  are 
furnished  in  nonprovider  settings  are 
payable  in  one  of  the  following  two 
ways: 

(a)  Direct  GME  payments.  If  the 
condidons  in  §413.86(f)(l)(iii)  regarding 
patient  care  activities  and  training  of 
residents  are  met,  the  time  residents 
spend  in  nonprovider  settings  such  as 
clinics,  nursing  feciUties,  and  physician 
offices  in  connection  with  approved 
GME  programs  is  included  in 
determinhig  the  number  of  full-time 
equivalency  residents  in  the  calculation 
of  a  teaching  hospital's  resident  count 
The  teaching  physician  rules  on  carrier 
payments  in  §§415.170  through  415.184 
apply  in  these  teaching  settings. 

(b)  Physician  fee  schedule.  (1) 
Services  furnidied  by  a  resident  in  a 
nonprovider  setting  are  covered  as 
physician  services  and  payable  \mder 
the  physician  fise  schedule  if  the 
following  requirements  are  met: 

(i)  The  residmit  is  fully  licensed  to 
practice  medicine,  osteopathy, 
dentistiv,  or  podiatry  in  the  State  in 
which  the  service  is  performed. 

(ii)  The  time  spent  in  patient  care 
activities  in  the  nonprovider  setting  is 
not  included  in  a  teaching  hospital's 
full-time  equivalency  resident  count  for 
the  purpose  of  direct  GME  payments. 

(2)  Payment  may  be  made  regardless 
of  whether  a  resi(tont  is  functioning 
within  the  scope  of  his  or  her  GME 
program  in  the  noninrovider  setting. 

(3)  If  fee  schedule  payment  is  made 
for  the  resident's  services  in  a 
nonprovider  setting,  payment  must  not 
be  made  fw  the  services  of  a  teaching 
physician. 

(4)  The  carrier  must  apply  the 
physician  fee  schedule  payment  rules 
set  forth  in  subpart  A  of  part  414  of  this 
chapter  to  payments  for  services 
furnished  by  a  resident  in  a  nonprovider 
setting. 

§415.206   Servloee  of  moonlighting 


(b)  Services  in  GME  program 
hospitals.  (1)  The  services  of  residents 
to  inpatients  of  hospitals  in  which  the 
residents  have  their  approved  GME 
program  are  not  covered  as  physician 
services  and  are  payable  imder  §  413.86 
regarding  direct  GME  payments. 

(2)  Services  of  residents  that  are  not 
related  to  their  approved  GME  programs 
and  are  performed  in  an  outpatient 
department  or  emergency  department  of 
a  hospital  in  which  they  have  their 
training  program  are  covered  as 
physician  services  and  payable  under 
the  physician  fee  schedule  if  all  of  the 
following  criteria  are  met: 

(i)  The  services  are  identifiable 
physician  services  and  meet  the 
conditions  for  payment  of  physician 
services  to  beneficiaries  in  providers  in 
§  415.100(b). 

(ii)  The  resident  is  fully  licensed  to 
practice  medicine,  osteopathy, 
dentistry,  or  podiatry  by  the  State  in 
which  the  services  are  performed. 

(iii)  The  services  performed  can  be 
separately  identified  iram  those  services 
that  are  required  as  part  of  the  approved  . 
(^4E  program. 

(3)  If  the  criteria  specified  in 
paragraph  (b)(2)  of  this  section  are  met, 
the  services  of  the  moonlighting 
resident  are  considered  to  have  been 
furnished  by  the  individual  in  his  or  her 
capacity  as  a  physician,  rather  than  in 
the  capacity  of  a  resident  The  carrier 
must  review  the  contracts  and 
agreements  for  these  services  to  ensure 
compliance  with  the  criteria  specified  in 
paragraph  (bK2)  of  this  section. 


(4)  No  payment  is  made  for  services 
idiingp" 
with  moonlighting  services,  and  the 


of  a  "teediing  physician"  assodated 


(a)  Definition.  For  purposes  of  this 
section,  the  term  services  of 
moonlighting  residents  refere  to  services 
that  licensed  residents  perform  that  are 
outside  the  scope  of  an  approved  GME 
program. 


time  spent  furnishing  these  services  is 
not  included  in  the  teaching  hospital's 
full-time  equivalency  count  for  the 
indirect  (^4E  payment  (§412.105  of  this 
diapter)  and  for  the  direct  CME 
payment  (§  413.86  of  this  chapter), 
(c)  Other  setting^.  Moonlighting 
services  of  a  licensed  resident  in  an 
approved  GME  program  furnished 
outside  the  scope  oif  that  program  in  a 
hospital  or  other  setting  that  does  not 
partidpate  in  the  approved  GME 
program  are  payable  under  the 
physidan  fee  schedule  as  set  forth  in 
§  415.206(b)(1). 

F.  Technical  Amendments 

§400il0   [Amended] 

1.  In  §  400.310,  the  following  changes 
are  made: 

a.  The  entries  for  §§  405.481  and 
405.552  are  removed. 

b.  In  §  400.310,  the  table  is  amended 
by  adding  the  following  entries: 


JMI 
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§400310    DiivlayofGuiTMMIyvalidOMB 
control  nunitoera. 


Sodionsjn  42  CFR  that 
cdtoctKNiB  of  MuiiiiBlion 


Current 
0MB  con- 
trol  nun- 
bore 


415.00  .. 
415.70  „ 


0938-0301 
0038-0301 


{406.501    lAmendodl 

2.  In  §  405.501.  the  following  changes 
are  made: 

a.  Paragraphs  (c)  and  (d)  are  removed, 
and  paragraphs  (e)  and  (f)  are 
redesignated  as  paragraphs  (c)  and  (d). 
respectively. 

b.  In  newly  redesignated  paragraph 
(c).  the  phrase  "§§  405.480  through 
405.482  and  §§405.550  through 
405.557"  is  removed,  and  the  phrase 
"§§415.55  through  415.70  and 

§§  415.100  through  415.130  of  this 
chapter"  is  added  in  its  place. 

f406J02   lAmwided) 

3.  In  §  405.502(aKl0),  the  phrase 

"§  405.580(c)  (2)  or  (3)"  is  removed,  and 
the  phrase  "§415.190  (c)(2)  or  (c)(3)  of 
this  chapter"  is  added  in  its  place. 

PART  411— EXCLUSIONS  FROM 
MEDICARE  AND  UMTTATIONS  ON 
MEDICARE  PAYMENT 

4.  The  authority  citation  for  part  411 
continues  to  read  as  follows: 

AvAartty:  Sees.  1102, 1834, 1842(1),  1861, 
1862, 1866, 1871, 1877,  and  1879  of  the 
Social  Security  Act  (42  U.S.C  130l  139Sin, 
139Su(l),  1385X,  1395y.  1395cc  1395hh. 
139SIU1,  and  1395pp). 

1411.15   [Amandwq 

5.  hi  §  411.l5(m)(2)(i).  the  phrase 
"§  405>S50(b)  of  this  chapter"  is 
removed,  and  the  phrase  "§ 415.100(b) 
of  this  chapter"  is  added  in  its  place. 

PART  412-PROSPECTIVE  ^AYMENT 
SYSTEMS  FOR  INPATIENT  HOSPITAL 
SERVICES 

6.  The  authority  citation  for  part  412 
continues  to  reed  as  follows:  . 

Authority:  Sees.  1102. 1815(e).  1820, 1871, 
and  1886  of  the  Social  Security  Act  (42 
U.S.C  1302, 139Sg(e),  1395i-4. 1395hh,  and 
1395ww). 

§412^    [Amondotg 

7.  In  §  412.50.  the  follo%ving  changes 
are  made: 

a.  In  paragraph  (a),  the  phrase 
"§  405.550(b)  of  this  chapter"  is 
removed,  and  the  phrase  "§  415.100(b) 
of  this  chapter"  is  added  in  its  place. 

b.  In  paragraph  (b).  the  phrase 
"§  405.550(b)  of  this  chapter"  is 


removed,  and  the  phrase  "§  415.100(b) 
of  this  chapter"  is  added  in  its  place. 


f41Z71 

8.  In  §412.7l(c)(l)(i).  the  phrase 
"§  405.550(b)  of  this  chapter"  is 
removed,  and  the  phrase  "§  415.100(b) 
of  this  chapter"  is  added  in  its  place. 

§412.109   [Amondodl 

9.  In  §412.105(g)(l)(i)(A).  the  phrase 
"§  405.522(a)  of  this  chapter"  is 
removed,  and  the  phrase  "§  415.200(a) 
of  this  chapter"  is  added  in  its  place. 

PART  413— PRINaPLES  OF 
REASONABLE  COST 
REIMBURSEMENT:  PAYMENT  FOR 
ENO-STAQE  RENAL  DISEASE 
SERVICES 

10.  The  authority  citation  for  part  413 
continues  to  read  as  follows: 

Andnriiy:  Sees.  1102, 1122, 1814(b),  181S, 
1833  (a),  (i),  and  (n),  1861(v),  1871, 1881. 
1883,  and  1886  of  the  Social  Security  Act  as 
amended  (42  U.S.C  1302, 1320B-1, 1395{(b), 
1395g.  13951  (a),  (i).  and  (n),  139Sx(v). 
1395hh,  1395rT,  13»5tt,  and  1395ww). 

§413.5   [Amondodl 

11.  La  §  413.5(c)(9).  the  phrase  "(as 
described  in  §  405.465  of  this  chapter) 
where  elected  as  provided  for  in 
§405.521  of  this  chapter"  is  removed, 
and  the  phrase  "(as  described  in 

§  415.162  of  this  chapter  if  elected  as 
provided  for  in  §  415.160  of  this 
chapter)"  is  added  in  its  place. 

§413.13   [Amondod] 

12.  In  §  413.13(g)(l)(i),  the  phrase 
"§§  405.480  through  405.482  of  this 
chapter"  is  removed,  and  the  phrase 
"§§415.55  through  415.70  of  this 
chapter"  is  added  in  its  place. 

§413J0   [AmoiMlod] 

13.  In  § 413.80(h).  the  phrase  ".  as 
described  in  §  414.450  of  this  chapter." 
is  removed. 


§413.86    [An 

14.  In  §413.86.  the  following  changes 
are  made: 

a.  In  paragraph  (b),  in  the  definition ' 
of  "Approved  medical  residency 
program"  in  paragraph  (1),  the  phrase 
"§  405.522(a)  of  this  chapter"  is 
removed,  and  the  phrase  "§  415.200(a) 
of  this  chapter"  is  added  in  its  place. 

b.  hi  paragraph  (g)(l)(ii).  the  phrase 
"§  405.522(a)  of  this  chapter"  is 
removed,  and  the  phrase  "§  415.200(a) 
of  this  chapter"  is  added  in  its  place. 

§413.174    [Amondod] 

15.  In  §413.174(b)(4Kiv),  the  phrase 
"§  405.465  through  405.482  of  this 
chapter"  is  removed,  and  the  phrase 
"§§415.55  through  415.70.  §415.162. 


and  §415.164  of  this  chapter"  is  added 
in  its  place. 

§414.2   lAmondodJ 

16.  In  §414.2.  in  the  definition  for 
"Physicians'  services,"  in  paragraph  (2). 
the  phrase  "physicians'  services"  is 
removed,  and  the  phrase  "physician 
services"  is  added  in  its  place. 

§414^8   {Amondedl 

17.  In  §  414.58.  the  following  changes 
are  made: 

a.  In  paragraph  (a),  the  phrase 
"§§  405.550  through  405.580  of  this 
chapter"  is  removed,  and  the  phrase 
"§§415.100  through  415.130.  and 

§  415.190  of  this  chapter"  is  added  in  its 
place. 

b.  In  paragraph  (b),  the  phrase     ..^,: 
"§  405.465  of  this  chapter  if  the  hospital 
exercises  the  election  described  in 

§  405.521(c)(2)  of  this  chapter"  is 
removed,  and  the  phrase  "§  415.162  of 
this  chapter  if  the  hospital  exercises  the 
election  described  in  §  415.160  of  this 
chapter"  is  added  in  its  place. 

PART  417— HEALTH  MAINTENANCE 
ORGANIZATIONS,  COMPETITIVE 
MEDICAL  PLANS,  AND  HEALTH  CARE 
PREPAYMENT  PLANS 

18.  The  authority  dtatitxi  for  part  417 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  oTthe 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh),  sees.  1301, 1306,  and  1310  of  the 
Public  Health  Service  Act  (42  U.S.C  300e. 
300e-S,  and  300e-9);  and  31  U.S.C  9701. 

§417J64   [Amondodl 

19.  In  §417.554.  the  phrase 
"§405.480.  part  412  of  this  chapter,  and 
§§413.55  and  413.24  of  this  chapter"  is 
removed,  and  the  phrase  "part  412. 
§§413.24  and  413.55.  and  §415.55  of 
this  diapter"  is  added  in  its  place. 

PART  489-PROVIDER  AND  SUPPLIER 
AGREEMENTS 

20.  The  authority  citation  for  part489 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1819. 1861, 
1864(m).  1866.  and  1871  of  the  Social 
Security  Act  (42  U.S.C  1302. 1395i-3. 1395x. 
1395aa(m).  1395cc,  and  1395hh). 


§489.20    [Ar 

21.  In  §  48g.20(d)(l).  the  phrase 
"§  405.550(b)  of  this  chapter"  is 
removed,  and  the  phrase  §  415.100(b)  of 
this  chapter"  is  added  in  its  place. 

§489.21    [Amended] 

22.  In  §  489.21(f),  the  phrase 
"§  405.550(b)  of  this  chapter"  is 
removed,  and  the  phrase  "§  415.100(b) 
of  this  chapter"  is  added  in  its  place. 
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Dated:  July  6, 1995. 
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OFFICE  OF  MANAQEMENT  AND 
BUDGET 

Eoonomic  CtaMlflcalion  Pdtey 
CommltlM:  Standard  InduatrW 
gaaalHcatlon  Replacament~Tha 
North  American  InduatiyClaaaHlcatfon 
Syaism  PropoMd  indiHMry 
ClaaaMlcalion  Structuie 

AQBWY:  Office  of  Management  and 
Budget.  Executive  Office  of  the 
President. 

ACTION:  Notice  of  Proposed  NAICS 
industry  classification  structure  for 
Petroleum  and  Coal  Products 
Manufacturing.  Chemicals 
Manufacturing,  and  Rubber  and  Plastics 
Products  Manu&ctxuing;  Broadcasting 
and  Telecommunications;  and 
Foodservices  and  Drinking  Places  and 
Accommodations. 


r:  Under  Title  44  U.S.C  3504. 
the  Office  of  Management  and  Budget 
[OMB]  is  seeking  public  comment  on  a 
series  of  notices  docimienting  the 
development  of  the  new  North 
American  Industry  Classification 
System  (NAICS),  the  industry 
classification  system  being  proposed  to 
replace  the  current  Standsfd  Industrial 
Classification  (SIC)  system. 

Tliis  notice,  the  third  related  to 
preparation  of  NAICS  and  the  first  in  a 
series  seeking  comment  on  proposed 
industry  revisions,  presents  the 
proposed  NAICS  structures  for 
petroleum  and  coal  products 
manufacturing,  chemical 
manufacturing,  and  rubber  and  plastics 
manufacturing;  broadcasting  and 
telecommunications;  and  foodservices 
and  drinking  places  and 
aocommodati(ms. 

OMB  is  seeking  comments  on  the 
usefulness  and  ^visability  of  the 
proposed  new  NAICS  subeectors 
submitted  by  the  Economic 
Classification  PoUcy  Committee  (ECPC). 
an  interagency  committee  established  by 
OMB. 

Subsequent  Federal  Register  notices 
will  seek  comment  on  other  industry 
sector  and  subsector  proposals.  OMB  is 
publishing  the  prop<Med  new  industry 
structure  as  soon  as  the  drafting  is 
completed,  to  provide  as  much 
information  as  quickly  as  possible  and 
to  ensure  extensive  public  participation 
in  the  process.  A  filial  Federal  Register 
notice,  to  be  published  inihe  fall  of 
1995,  will  include  the  entire  NAICS 
structure  for  public  comment. 

NAICS  is  being  developed  in 
cooperation  with  Statistics  Canada  and 
Mexico's  Institute  Nadonal  de 
Estadistica.  Geografia  e  Informatica 
CMEGI).  The  new  NAICS  system 


provides  "«"">""  industry  definitions 
Mir  Canada.  Mexico,  and  the  United 
States  to  fariHtate  economic  analyses 
that  cover  the  economies  of  the  three 
N(»th  American  coimtries.  The  three 
country  collaboration  on  an  taidustry 
classification  system  for  North  America 
was  announced  for  public  comment  in 
the  Federd  Register.  July  26. 1004.  pp. 
38092-38096. 

The  July  26. 1994.  Federal  R^|atar 
notice  includes  the  concepts  for  the  new 
system,  as  developed  by  Statistica 
Canada.  Mexico's  INEGI,  and  the  ECPC 
It  also  includes  a  copy  of  the  joint 
statement  of  the  three  countries' 
statistical  agencies  regarding  the 
development  of  NAICS.  That  agreement 
includes  the  following  principles: 

(1)  NAICS  will  be  erected  on  a       ----x 
production-oriented,  or  supply-baaed, 
conceptual  framework.  This  means  that 
producing  units  that  use  identical  os 
similar  production  processes  will  be 
grouped  together  in  NAICS. 

(2)  The  system  will  give  special 
attention  to  developing  proouction- 
oriented  classifications  for  (a)  new  and 
emerging  industries,  (b)  service 
industries  in  general,  and  (c)  indiistriea 
engaged  in  the  production  a!  advanced 
tedmologies. 

(3)  Time  series  continuity  will  be 
maintained  to  the  extent  possible. 
However,  changes  in  the  economy  and 
proposals  from  data  users  must  be 
consideied.  In  addition,  adjustments 
will  be  required  for  sectors  where  the 
United  States,  Canada,  and  Mexico 
presently  have  incompatible  industry 
classification  definitions  in  order  to 
produce  a  common  industry  system  for 
all  three  North  American  countries.  ;-,£ 

(4)  The  system  will  strive  {fa 
compatibility  with  the  2-digit  level  of 
the  International  Standard  Industrial 
Claaaification  of  All  Economic  Activities 
(ISIC  Rev.  3)  of  the  United  Nations. 

ECPC  Report  No.  3 — Siunmaxy  of 
Public  Respcmses  to  the  Pn^Kised  New 
North  Amotican  Industry  Classification 
Industry  System  provides  a  summary  of 
public  comments  received  in  response 
to  the  July  26. 1994,  Federal  Re^ster 
notice. 

DATES:  To  «isure  consideration  and 
response  to  all  comments  on  the 
proposals  set  forth  in  this  notice, 
comments  must  be  in  writing  and 
should  be  submitted  as  soon  as  possible, 
but  no  later  than  September  18, 1995. 
The  proposed  industry  system  would 
become  effective  in  the  U.S.  on  January 
1. 1997. 

ADDRESSES:  Correspondence  about  the 
industry  proposals  of  the  NAICS 
structure  annoimced  in  this  Federal 
Register  notice  should  be  sent  to:  Carole 


A.  Ambler,  Coordinator,  Economic 
aassification  Policy  Committee,  Bureau 
of  the  Census,  U.S.  Department  of 
Commerce,  Room  2633-3,  Washington, 
DC  20233.  telephone  number  (301) 
457-2668.  FAX  number:  (301)  457- 
1343. 

Copies  of  all  ECPC  issues  papers  and 
ECPC  reports  are  available  }yy  contacting 
Jack  E.  Triplett,  Ghairman.  Economic 
Qusification  Policy  Committee,  Bureau 
of  Economic  Analysis  (BE-«2),  U.S. 
Department  of  Commerce,  Washington. 
DC  20230,  telei^ione  number  (202) 
606-9615,  FAX  number  (202)  606- 
5311. 

ELECmOMC  AVAILAMUTY  AND  COMMENTS: 
This  dociunent  is  available  on  the 
Internet  from  the  Census  Bureau  via 
WWW  browser,  ftp,  and  emalL 

To  obtain  this  document  via  WWW 
browser,  ccmnect  to  "http:// 
www.census.gov"  then  select 
"Economy,"  then  select  "Economy- 
Wide  Programs,"  then  select  "NAICS 
Documents." 

To  obtain  this  document  via  ftp.  login 
to  itp.oensus.gov  as  anonymous,  and 
retrieve  the  file  "prop01.txt"  from  the  "/. 
pub/epcd/naics"  directory.  (That 
directory  also  "'"♦*i"«  previous  NAICS 
Federal  Register  Notices  and  related 
documents.) 

To  obtain  this  document  via  Internet 
email,  send  a  message  to 
mqordomoOcensus.gov  with  the  body 
text  as  follows:  "get  gatekeeper 
prop01.txt".  The  document  will  be 
delivered  as  a  message  attachment. 

Comments  may  be  sent  via  Internet 
email  to  the  Census  Bureau  at 
naicsOcensus.gov  (do  not  include  any 
capital  letters  in  the  address). 
Comments  received  at  this  address  by 
the  date  specified  above  will  be 
included  as  part  of  the  official  record. 

FOR  FURTHER  MFORMATION  CONTACT: 
Carole  A.  Ambler,  Coordinator. 
Economic  Classification  Policy 
Committee,  Buraau  of  the  Census.  U.S. 
Department  of  Commerce,  Room  2633- 
3.  Washington.  DC  20233,  telephone 
niunber.  (301)  457-2668,  FAX  number: 
(301) 457-1343. 

SUPPLEMBITARY  INFORMATK)N: 

Slmctnre  of  Notioe: 

There  are  three  parts  to  this  notice. 
PART  1  includes  the  proposals  for 
petroleum  and  coal  products 
manufactxuing,  chemicals 
manufacturing,  and  rubber  and  plastics 
products  maniifacturing;  PART  2 
includes  broadcasting  and 
telecommunications;  and  PART  3, 
includes  foodservices  and  drinking 
places  and  accommodations. 


Eadi  of  the  three  parts  of  die  notice 
is  orgsniaed  into  two  sectiona.  The  first 
section  includes  a  copy  of  the  proposed 
agreement  signed  fay  the  ECPC,  Statistics 
Canada,  and  INBd:  the  structure  of 
NAICS;  and  an  explanaticm  of  the 
structure.  For  a  number  of  reasons, 
NAICS  industries  do  not  alwajrs  provide 
as  much  industry  detail  as  has  be«i 
present  in  the  U.S.  SIC  This  will  allow 
each  country  to  add  additimial  detailed 
industries,  below  the  4-digit  level  of 
NAICS,  as  necessary  to  meet  national 
needs,  so  long  as  this  additional  detail 
aggregates  to  a  4-digit  NAICS  level  in 
order  to  msure  full  comparability 
among  the  three  countries.  The  secmd 
section  of  the  notice  includes  the  U.S. 
detailed  industries  within  NAICS  and 
two  comparison  tables  shovdng  the 
difCeranoes  between  the  1087  SIC  and 
the  1007  NAICS  with  United  States 
detail 

NAK]S  is  organized  in  a  hioarchical 
structure  much  like  the  existing  SIC 
The  first  digit  of  a  NAICS  code 
designates  the  sector.  The  code  also 
desi^tes  2>digit  subsecttn,  3-digit 
industry  groups,  and  4-digit  industries. 
Each  country  may  add  additicmal 
detailed  inchistries.  below  the  4-digit 
level  of  NAICS,  as  necessary  to  meet 
national  needs,  so  long  as  this 
additional  detail  aggregates  to  a  4-digit 
NAICS  level  in  or^  to  ensure  fuU 
comparability  among  the  three 
countries.  The  proposed  United  States 
NAICS  system,  for  example,  would 
include  5-digit  industries,  lliese 
represent  important  industries  in  the 
U.S.  that  cannot  be  recognized  in  the 
statistical  systems  of  either  Canada  or 
Mexico  because  of  size  restrictions, 
confidentiality,  or  other  reasons. 

The  NAICS  numbering  system  is  still 
imder  development;  therefore  the 
hierarchical  structure  is  displayed  in 
this  document  with  X's  representing  the 
following: 

X  Industry  Sector  (not  highlighted 

in  itructure). 
XX  Industry  Subsector. 

XXX  Industry  Group. 

XXXX         Industry. 
XXXXX       U.S.'  National  Industry. 

The  terms  "Industry  Sector"  and 
"Industry  Subsector"  are  changes  from 
the  terms  "Division"  and  "Major 
Group"  used  in  the  1987  SIC  manual. 

Time  Series  Summary 

The  standard  approach  to  preserving 
time  series  continuity  after  classification 
revisions  is  to  create  linkages  where  the 
series  break.  This  is  accomplished  by 
producing  the  data  series  using  both  the 
old  and  new  classifications  for  a  given 
period  of  transition.  With  the  dual 
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classifications  of  data,  the  full  impact  of 
the  revision  csn  be  assessed.  Data 
producers  then  may  meesure  the 
reallocatian  of  the  data  at  aggregate 
industry  levels  and  develc^  a 
concordanoe  between  the  new  and  old 
series  far  that  given  p<unt  in  time.  The 
concordanoe  creates  a  crosswalk 
between  the  old  and  new  classification 
systems.  This  link  between  the  1987 
U.S.  SIC  end  NAICS  («rith  U.S.  national 
detail)  will  be  developed  by  the 
statistical  agencies  in  the  U.S. 

Outreach  Acdvities 

OMB  and  the  Econcnnic  ClaaaificaticHi 
Policy  Committee  (ECPC)  are  seeking 
comments  on  the  proposed  NAICS 
structure  for  the  industries  dmcribed  in 
this  notice. 

In  carrying  out  its  mandate  to  ensure 
maximum  public  participation  in  the 
process  of  constructing  NAICS.  the 
ECPC  has  already  discussed  many  of 
these  industry  proposals  with  industry 
and  user  groups  and  will  continue  to  do 
so.  In  additicm,  the  ECPC  is  replying  on 
a  flow  basis  as  soon  as  the  work  is . 
completed  for  industry  subsectors  to 
organizations  that  responded  to 
previous  Federal  Ra^ster  notices.  Thus, 
this  Federal  Register  notice 
supi^ements  o^er  ECPC  public 
outreach  activities  in  the  development 
of  NAICS. 

Part  I    Proposed  New  ladwlry 
Structnre  lor  Pstroleam  and  Coal 
Products  Mannfiactnring,  Cliamicals 
Mannfactoring.  and  fibber  and 
Plastics  Prodncto  Mannfiutaring 

Section  A— NAICS  Structure 

North  American  Industry  Classification 
System 

(NAICS) 
Agreement  Number  1 

This  Document  represents  the 
proposed  agreement  on  the  structure  of 
the  North  Ajnerican  Industry 
Classification  System  (NAICS)  for  the 
foUowing  industries: 
Petroleum  and  Coal  Products 

Manufacturing 
Chemicals  Manufacturing 
Rubber  and  Plastics  Pro^^rts 

Manufacturing 

The  detailed  NAICS  structure  along 
with  a  brief  description  of  the  structure 
is  attached  (Attachmenta  1  and  2).  Each 
country  agrees  to  release  a  copy  of  the 
proposed  NAICS  structure  to  interested 
data  users.  Commenta  received  v^  be 
shared  among  the  countries  and 
discussions  held  before  a  final  decision 
on  the  structure  is  made.  Each  coimtry 
may  add  additional  detailed  industries, 
below  the  4-digit  level  of  NAICS.  as 


necesnry  to  meet  national  needs,  so 
long  tf  this  additional  detail  aggregates 
to  a  4-digit  NAICS  level  in  order  to 
ensure  full  comparability  among  the 
three  countries.  This  NAICS  structure 
was  presented  and  provisionally 
accepted  at  the  NAICS  Committee 
meeting  held  on  May  18  and  19  in 
Ottawa.  Canada. 
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ATTACHMEhfT  1.— NAICS  STRUCTURE 


XX 

XXX 

XXXX 
XXXX 

XXXX 

XX 
XXX 

XXXX 

XXXX 

XXXX 
XXXX 
XXXX 
XXX 

XXXX 
XXXX 

XXX 


XXXX 
XXXX 


XXX 
XXX 
XXX 

XXXX 
XXXX 


Pseeleum  end  Coal  Producta 

ManUIBCIUnny 

Paeotsum  and  Coei  Prod- 
ucts ManulacturfnQ.    ' 

Pseoleuni  Refineries. 

AapheK  Peving  and  Roof- 
ing and  Saturated  Materials 
Menufscturing. 

Other  Petroteum  «id 
Coei  Products  Manufactur- 
ing. 
Chsmioals  Manufaduring 
Baaic  Chemicais  Manuiao- 
turing. 

Petrochenifcate  Manulao- 
turing. 

Industrial  Qaaes  M«iu- 
facturing. 

Dyes  and  Pigments  Man- 
ufacturing. 

Other  Inorganic  Chem^ 
cals  Manufaduring. 

Other  Organic  Chemicats 
Manufacturing. 
Reains,  Synthetic  Rubber. 
Artificial  and  Synthetic  R- 
t)ersand  Flamenl  kAanufao- 
turing. 

Resins  and  Synthetic 
Rutiber  Manufacturing. 

Artifldal  and  Synthetic  Fi- 
bers and  Flamenl  Manutac- 
turing. 

Pesticidss.  Fertitzeia,  and 
Other  Agricultural  Chemi- 
cals Manufacturing. 

Fertilizers  Manufacturing. 

Pestictdes  and  Other  Ag- 
ricultural Chemicals  Manu- 
facturing. 

Pharmaoeuticats  and  MedK 
dne  Manufacturing. 

Ptiarmaceulicals  and 
Medicine  Manufaduring. 
Paints,  CoatingB,  Adhe- 
sives,  and  Sealants  Manu- 

Paints  and  Coatings  Mar>- 
ufaduring. 

Adhesivesand  Sealants 
Manufacturing. 
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Structure— Continued* 


XXX 

xxxx 
xxxx 

xxx 

xxxx 

xxxx 
xxxx 

XX 

xxx 

XXXX 

xxxx 

XXXX 

xxx 
xxxx 

xxxx 

xxxx 

xxxx 
xxxx 
xxxx 
xxxx 


Soap*.  Ctoaninq  Com- 
pounds,  and  ToM  Prapara- 
lions  Manufacturing. 

Soaps  and  Ctoartnq 
ConpoundB  Manufacturing. 

ToM  Piaparationa  Manu- 
faduing. 

KMcaaanaous  uiamni 
Products  Manufacturing. 

Printing  Ink  Manufactur- 

E)<)iQ8ivas  Manufacturing. 

Ottwr  MtoceHanaous 
Chsfflical  Products  Manu- 
facturing. 
Rubber  and  Plastics  Products 
Manufacturing. 
Rubber  Products  Manufao 
turing. 

Tires  and  Tubes  Manu- 
facturing. 

Rubber  and  Plastics  Hose 
Mid  Betting  Manufacturing. 

CXfier  Rubber  Products 
.  Manufacturing. 
Plasties  Products  Manufao- 
turing. 

Unsupported  Plastics 
Flms,  Sheets  and  Bags 
klanufacturing. 

Unsupported  Profits 
Stwpes,  Plastics  Pipes,  and 
Rtbngs  Manufacturing. 

Laminated  Plastics 
Plates,  Sheets,  and  Stiapes 
Manufacturing. 

Poiyatyrene  Foam  Prod- 
ucts Ii4anufacluring. 

Urelhane  Foam  Products 
Manufacturing. 

Plastics  Bodies  Manufac- 
turing. 

Other  Plastics  Products 
Manufacturing. 


AttaduneBt  2 — North  American 
Industry  Claaaification  System 

Draft  Classification  for 
Petroleum  and  Coal  Products 

Manuiactxiring 
Chemicals  Manuiioctuiing 
Rubber  and  Plastics  Products 

Muiuiactxiring 
Representatives  of  the  statistical 
agencies  of  Canada,  Mexico  and  the 
United  States  have  agreed  to  a  draft 
industry  classification  for  these 
industries. 

The  draft  classification  provides  for 
three  industry  subsectors,  Petroleum 
and  Coal  Products  Manufacturing; 
Chemicals  Manufacturing;  and  Rubber 
and  Plastics  Products  Manufactiiring. 
These  are  further  subdivided  into  ten 
industry  groups  and  thirty  industries. 
These' industry  subsectors  will  be  part  of 
the  Manufacturing  sector(s)  of  the 
NAICS  classification. 


Achievement  of  Objectives   .  '^*r-  ' 

The  dassificatiMi  meets  the  ob)ectives 
for  the  North  American  Industry 
Classification  System.  It  is  comprised  of 
industries  that  group  establishments 
with  similar  production  processes,  that 
is,  it  applies  the  production-oriented 
economic  concept.  In  the  main,  the 
hierarthical  structure  of  the 
classification  also  follows  the 
prodiiction  concept. 

The  classificatian  achieves 
comparability  for  the  three  participating 
countries.  Based  on  existing  data,  all 
three  countries  expect  to  be  able  to 
publish  daU  regularly  at  the  industry 
level  of  the  structure.  All  countries 
agree  on  the  detailed  definitions  of  the 
industries. 

The  classification  improves 
comparability  with  other  countries. 
With  the  exception  of  the    . 
"miscellaneous"  industries,  all 
industries  are  compatible  with  the  2- 
digit  level  of  the  current  International 
Standard  Industrial  Classification  of  All 
Econranic  Activities  (ISIC,  Revision  3) 
of  the  United  Nations.  This  means  that 
each  NAICS  industry  is  the  same  as,  or 
part  of,  a  single  ISIC  2-digit  Division. 
Therefore,  data  tabulated  using  NAICS 
can  be  readily  re-tabulated  according  to 
ISIC.  This  comparability  extends  to 
higher  levels  of  the  NAICS.  For 
example,  there  is  little  difference 
between  the  NAICS  Chemical 
Industries,  and  ISIC  24,  Manufacture  of 
Chemicals  and  Chemical  Products. 

Objectives  of  the  NAICS  project  other 
than  comparability  are  not  so  relevant  in 
the  classification  of  these  subsectore  as 
in  othere.  These  objectives  are  the 
delineation  of  new  and  emerging 
industries,  service  industries  and 
industries  engaged  in  the  production  of 
advanced  technologies.  These 
manufacturing  industry  subsectors  are 
relatively  matiue.  generally  produce 
goods,  and  have  always  employed 
relatively  advanced  technology. 
Therefore  the  emphasis  in  developing 
this  area  has  been  on  the  production 
concept  and  comparabiliW- 
The  industries  nave  high 
specialization  ratios,  and  they  are 
economically  significant.  The  detail  and 
structure  of  the  classification  are 
balanced  in  size.  This  enhances  the 
classification's  smtability  for  sampling, 
data-publishing  and  other  aspects  of 
survey  operations.  Finally,  disruptions 
to  time  series  at  the  NAICS  industry 
level  have  been  kept  to  a  minimum. 
Most  of  the  changes  at  the  detail  to 
existing  classifications  are  marginal. 
The  major  changes  are  well-identified 
and  can  be  taken  into  account  in  linking 
time  series. 


Limitaiions  of  the  CloBaification 

On  the  other  hand,  there  are  some 
analytical  requiremmts  that  cannot  ba 
met  by  the  proposed  industry 
classification.  In  particular,  mere  is  a 
demand  for  data  on  ^b»  productiohof  all 
articles  of  plastic.  This  cannot  be 
accommodated  by  the  jm>po8ed 
industry  claasification  due  to  the 
ubimiity  of  plastics  in  manufactured 
prooucts.  Kfany  industrial  activities  that' 
incorporate  plastics  in  combination 
with  other  materials  are  classified 
elsewhoe  in  manufacturing. 

Similariy,  a  breakdown  of  plastics 
industries  that  follows  mariiet  lines 
cannot  be  produced.  This  arises  from 
the  fact  that,  in  general,  plastics 
fabricators  can  and  do  switch 
producticm  from  one  type  of  product  to 
another  as  maricet  conditions  change.  In 
some  cases  a  market  m  demand  category 
does  correspond  to  a  distinct  production 

Erocess,  in  which  case  an- industry  can 
B  defined  that  supports  the  needs  of 
both  supply-oriented  and  demand- 
oriented  analyses.  An  example  of  this  is 
the  NAICS  Plastics  Bottles 
Manufacturing  industry.  However,  in 
general,  this  is  not  possible  because  of 
the  way  businesses  have  organized  their 
production  facilities. 

Usen  requiring  data  far  donand 
analysis  can  instead  make  lue  of  ^ 

statistics  based  on  commodity 
classifications.  Each  coimtry  publishes 
such  data.  Efforts  are  underway  to 
harmonize  the  conunodity 
classifications  to  allow  comparability  of 
these  statistics. 

Ck>nstiwnts  on  the  NAICS  Claasification 

A  few  facton  constrained  the 
structure  and  detail  of  the  classification 
in  the  area  \mder  consideration. 

An  issue  related  to  the  coding 
structiire  is  the  ability  to  publi^  and 
the  economic  significance  of  the  items 
defined  in  the  classification.  In  the 
chemicals  industry,  most  activities  that 
were  identified  in  one  country  exist  in 
the  others.  However,  often  an  activity  is 
not  economically  significant  to  the  same 
degree  in  all  countries.  Further,  data  for 
some  significant  activities  cannot  be 
pubUshed  for  a  particular  country  for 
reasons  of  confidentiality,  such  as  the 
matches  manufacturing  industry  in 
Canada.  Finally,  the  way  activities  are 
combined  in  establishments  differe  to 
some  extent  in  the  different  countries.  A 
structure  could  have  been  developed 
that  specified  such  activities  in  NAICS, 
but  tl^  resulting  statistical  tables  for  any 
given  country  would  have  nimierous 
insignificant  or  suppressed  entries.  It 
was  preferable  to  adopt  an  operating 
rule  that  xhs  NAICS  industries  for  this 


area  must  be  econcnnically  significant 
and  publishable.  It  is  anticipated  that 
each  cbuntiy  will  publish  ad^tiooal 
categories  that  comprise  sub-divisions 
of  NAICS  industries,  to  present  data  for 
activities  that  are  significant  nationally. 

Other  constraints  did  involve  the 
nature  of  the  industries  to  be  classified. 
In  the  case  of  chemicals,  it  was  essential 
bx  NAICS  to  include  Petrochcnnicals 
Manufacturing  as  an  industry,  due  to 
the  significance  of  this  activity  in 
Mexico.  This  is  a  major  change  for  the 
United  States  and  Canada.  It  involves 
some  extra  wori^  for  these  countries  in 
implementing  the  classification,  since 
the  direct  assignment  of  industry  codes 
from  commodity  output  infonnation  (a 
common  technique  for  most 
manufacturing  industries)  cannot  be 
used  without  modification. 
Nevertheless,  the  importance  of  the 
activity,  and  the  fact  that  it  is  iMsed  on 
a  Mrell-defined  production  process, 
resulted  in  its  inclusion  in  NAIC^S. 
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A  General  Outline 

The  Petroleum  and  Coal  Products 
Manufacturing  subsector  is  based  on  the 
transformation  of  crude  petroleum  and 
coal  into  usable  products.  The  dominant 
process  is  petroleum  refining,  which 
involves  the  separation  of  crude 
petroleum  into  component  products 
through  such  techniques  as  cracking 
and  distillation. 

The  Chemicals  Manufacturing 
subsector  is  based  on  the  transformation 
of  organic  and  inorganic  raw  materials 
by  a  chemical  process,  and  the 
formulation  of  products.  This  subsector 
distinguishes  the  production  of  basic 
chemicals,  which  comprises  the  first 
industry  group,  from  the  production  of 
intermediate  and  end  products 
produced  by  fitrdier  processing  of  basic 
chemicals,  which  mi^e  up  the 
remaining  industnr  groups. 

Concerning  Basic  Cbemicals 
Manufacturing  industries,  data  usen 
will  note  that  a  general  distinction  has 
not  been  made  between  organic  and 
inorganic  basic  chemicals.  The 
prodiiction  of  organic  and  inorganic 
industrial  gases  is  a  single  activity.  In 
Mexjco.  the  production  of  oiganic  and 
inorganic  dyes  and  pigments  commonly 
takes  place  in  the  same  establidunents. 

The  industry  subsector  Rubber  and 
Plastics  Prodiicts  Manufacturing 
includes  establishments  that  make 
goods  by  processing  raw  rubber  and 
plastics  materials.  To  the  extent 
possible,  this  subsector  is  restricted  to 
indiistrial  activities  whose  core 
technology  is  the  production  of 
products  made  of  just  one  material, 
rubber  or  plastic.  Many  manufacturing 
activities  use  rubber  or  plastic  as  one  of 


several  inputs,  to  the  extmt  that  the 
axe  tedmology  relies  to  the  type  of 
product  produced.  An  example  of  this  is 
the  manufacture  of  footwear.  Typically, 
more  than  one  ni«ti»riwl  is  used  to 
juoduce  shoes,  so  technologies  that 
allow  disparate  materials  to  be  formed 
and  combined  are  of  central  importance 
in  describing  the  footwear 
manufacturing  activity.  Sudi  activities, 
for  example  footwear  and  furniture 
manufacture,  are  generally  classified 
elaewhero  than  in  the  industry 
subsecton  oiganized  around  the  core 
tedmolo^es  of  rubber  and  plastic 

The  main  exception  to  this  prindple 
is  Tires  and  Tubes  Manufacturing.  The 
production  of  tires  is  included  in 
Rubber  Products  Manufacturing  to 
minimize  the  disruption  of  time  series 
and  for  comparability  with  ISIC,  rather 
than  because  it  particularly  fits  the 
general  production  process  of  the  major 
group  subsector.  Tires  are  normally 
made  fnan  several  nuterials. 

A  distinction  is  made  between  rubber 
and  plastics  products  at  the  industry 
group  leveL  It  is  not  a  rigid  distinction, 
as  can  be  seen  from  the  definition  of 
Rubber  and  Plastics  Hose  and  Belting 
Manufacttiring.  As  materials  technology 
improves,  plastics  are  increasingly  being 
used  as  a  substitute  for  rubber. 
Eventually,  the  distinction  may 
disappear  as  a  basis  for  defining 
establishments,  and  be  limited  to  the 
commodity  classification. 

The  Plastics  Products  Manufacturing 
industry  subsector  consists  generally  of 
activities  involving  the  processing  of 
plastics  materials  in  forms  such  as 
pellets  into  intermediate  or  final 
products,  using  such  processes  as 
extrusion  and  injection  moulding. 
Within  most  of  these  industries,  the 
production  process  is  such  that  a  wide 
variety  of  products  can  be  produced. 

Some  Changes  to  the  National 
Classifications 

This  section  highlights  some  of  the 
significant  changes  to  existing  national 
classifications. 

In  Petroleimi  and  Coal  Products 
Manufacturing,  the  main  change  to  an 
existing  classification  is  the  inclusion  of 
activities  currently  in  CSIC  ^  2721, 
Asphalt  Roofing  Industry,  in  NAICS 
Asphalt  Paving  and  Roofing  and 
Saturated  Materials  Manufacturing.  It  is 
induded  here  because  the  defining 
featiue  of  the  production  process  (the 


>CSIC  i«fm  to  tb*  Stuidud  IndiMtrial 
CkMification  of  Ctnada.  1900  Ravision.  USIC  mim 
to  the  Standard  Inductrial  ClaMificition  of  the 
United  Sutae.  1987  Ravision.  CMAP  refsn  to  the 
Claatification  of  Activitia*  and  Producu  of  Mexico. 


saturation  of  paper  with  asphalt)  is  the 
manipulation  of  asphalt 

The  production  of  alumina  from 
bauxita  is  currently  classified  in  USIC 
281d,.Industrial  Inorganic  Chemicals, 
NEC  The  production  of  alumina  does 
involve  the  use  of  a  chemical  process, 
but  it  is  analogous  to  the  chemical 
activities  involved  in  the  processing  of 
other  ores  in  smelting  and  refining 
industries.  It  will  therefore  be  treated  as 
an  activity  in  the  primary  metals,  rather 
than  in  NAICS  Other  Inorganic 
Chemicals  Manufacturing. 

The  production  of  artificial  and 
synth^c  fiben  is  treated  as  a  textile 
activity  in  CSIC  While  the  outputs  are 
a  basic  raw  material  for  textile 
production,  the  fiber  production  itself  is 

an  activity  with  rhwmiral 

characteristics.  It  is  basically  a 
poljmaerization  process,  similar  to  the 
production  of  synthetic  resins.  It  is 
therefore  induded  in  the  NAICS 
Chemicals  Manufacturing  subsector 
(Artificial  and  Synthetic  FUien  and 
Filament  Manufacturing). 

The  manufacture  of^otographlc 
chemicals  and  sensitized  paper  is 
classified  in  CSIC  3912,  Other 
Instruments  and  Rekted  Products 
Industry  and  in  USIC  3861. 
Photographic  Equipment  and  Supplies. 
NAICS  classifies  the  production  of  these 
goods  in  Miscellaneous  rh«wn<rail 
Products  Manufacturing,  since  their 
production  process  is  a  chemical 
products  process,  not  an  equipment 
manufacturing  process. 

The  new  claMification  eliminates  the 
2-dMt  distinction  between  rubber 
products  and  plastics  products  that  was 
found  in  CSIC  (groups  15  and  16). 
NAICS  combines  CSIC  group  15,  rubber 
products,  and  group  16,  plastics 
products,  into  one  subsector,  Rubber 
and  Plastics  Products  Manufacturing. 

NAICS  Tires  and  Tubes 
Manufacturing  includes  an  activity — the 
retreading  and  recapping  of  tires — 
which  in  CSIC  and  USIC  is  classified  as 
non-manufacturing.  The  tire  retreading 
and  recapping  activity  is  induded  in 
manufacturing  because  it  involves  more 
than  just  a  repair.  This  activity  is  an 
example  of  "re-building",  which  occurs 
when  a  manufactured  article  is  returned 
to  usability  using  processes  similar  to 
those  used  in  the  original  manufacturing 
operation.  Re-building  activities  will  be 
induded  in  manufacturing  in  NAICS. 

NAICS  Rubber  and  Plastics  Products 
Manufacturing  exdudes  the 
manufacture  of  footwear,  furniture  and 
to3rs  of  rubber  and  plastic.  This  is  a 
significant  change  to  CMAP,  which 
indudes  these  activities  in  CMAP  3550, 
Rubber  Industry  and  3560,  Manufacture 
of  Plastics  Products. 
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NAICS  Unsupported  Plastics  Fiteis, 
Sheet  and  Bags  Manufacturing  includes 
the  manufacture  of  plastic  lawiin^tii*  for 
packaging  and  plastic  bags.  «diich  an 
dassifisd^respectivdy  in  USIC  2871. 
Packaging  Paper  and  Plastics  Film, 
Coated  anid  Laminated  and  2673, 
Plastics,  Foil  and  Coated  Paper  Bags. 

NAICS  Odier  Plastics  Products 
Manufacturing  includes  the 
manufacture  of  most  of  the  plastics 
motor  vehicle  parts,  such  as  interior  and 
exterior  trim  of  plastics,  whidi  are 
classified  in  CSIC  3256.  Plastics  Parts 
and  Accessories  for  Motor  Vdiicles. 


Section  B-^Annex:  United  States 
National  Industry  Detail 

As  explained  in  the  Structure 
preaentatian  of  this  notice,  for  a  number 
of  reasons  4-digit  industries  in  the  three 
NAKS  industry  subsectors  presented  in 
Part  1,  Section  A — ^Attociune/it  1, 
contain  less  detail  than  is  currently  in 
the  U.S.  SIC  system,  and  less  detail  than 
is  required  to  meet  important  analytical 
requirements  in  the  U.S.  The  three 
country  agreement  on  NAICS  envisions 
that  each  country  may  develop  national 
detailed  industries  below  the  NAICS 

Table  1 


industry  level,  so  long  as  the  national 
detail  can  be  aggregated  to  the  NAICS 
classification,  thus  assuring  full  Ncnth 
American  comparability. 

Hie  ECPC  is  proposing  U.S.  5-digit 
industry  detail  for  die  three  NAICS 
industry  subsecton  covered  in  Part  I  of 
this  notice.  In  the  following  tables, 
proposed  S-digit  detail  is  indicated  in 
italics.  For  cases  where  no  5-digit  detail 
is  8ho%m.  the  ECPC  is  proposing  that  the 
NAICS  4^t  industries  will  also 
represent  the  most  detailed  U.S. 
industries. 


The  deMiom  or  strtus  (xxtos  are  as  folovn:  E-existIno  Muslm  N^ww  MuBlry;  f^ 

NEC  to  used  for  Not  Elsewheie  Classified. 


XX 
XXX 
XXXX 
XXXX 

xxxxx 
xxxxx 

XXXX 

xxxxx 
xxxxx 


XX 

XXX 

XXXX 


XXXX 


XXXX 

xxxxx 


xxxxx 

XXXX 

xxxxx 
xxxxx 


xxxxx 


1987  NAiCS  and  U.S.  deaalpllon 


Peirolaum  and  Coal  Produds  Manufaciuing 
Peeolaum  and  Coal  Products  Manufacturing 

Petroleum  Refinories  „„„.....«.« .....~..~~. 

AifjhM  Pavhig  and  Roofing  and  Saiuraled  Malsriala  Manufac- 
turing 

AapliaR  Paving  MIxluras  and  Bloclcs  Manufacturing 


Aiphaft  Fato  and  Coattngs  Manufacturing 

Ottm  Putiuliiii  and  Coal  Products  ManuJaduring 

LoMcaHng  Ols  and  Qreeaae  Manufacturing 

Al  Otttar  Peirolaum  and  Coal  Products  Manufacturing . 


Ctwmlcals  Manufaduring 
Basic  Chemicals  Manufacturing 
Petiocherwicals  Manufacturwig 


XXXX 

xxxxx 
xxxxx 


induairiai 


Manufacturing 


coda 


N 


Dyes  and  Pigments  Manufacturing 
Inorganic  Dyes  and  Ptgmenis  Manufacturing 


Organic  Dyes  and  Pigments  Msnufacluring 

Other  tnoiganic  Chemicals  Manufacturing 

AtaHes  and  Chlorine  Manufacturing 

Cartxxi  Black  Manufacturing 


Al  Other  Inorganic  Chemicals  Manufacturing 


N 


N 


1967 
USIC 
coda 


Other  Organic  Chemicals  Manufacturing 

Gum  and  Wood  Chemicals  Manufacturing 

Cydc  Cmdes  and  Intermeddles  Manufacturing  ... 


2911 

2961 

2962 

2992 
2999 

*3312 

*2865 

*28e9 

2813 
*2869 

*2816 
*2819 

*2866 

» 

2812 
•2816 

2885 

*2819 


1967  UStC  description 


2861 
*2865 


AMwt    Pawing    Mixluree    and 

Btodcs. 
AsphaM  Felts  arKl  Coatings. 

Lubricating  Ois  and  Qreeses. 
Petroleum    and    Coal    Products, 

NEC. 
Blast  Furnaces  and  Steel  MIto 

(Coke  Ovens). 


Cyclic  Crudes  and  Intermedtates 

(Aromattcs). 
Induairiai  Organk:  Chemtesis,  NEC 

(Alphaltes). 
Industrial  Oases, 
industrial  Organto  Chemteels.  NEC 

(Fkjorocarbon  Qaaes). 

inorgank:  PtgmentB  (Except  Bone 

wid  L«Tip  Black), 
industrial    Inorganic    Chemkaris, 

NEC  Onorgank:  Dyes). 
Cydc  Cmdes  and  Inlsrmedtates 

(Organic  Dyes  and  Pigmenis). 

Alcales  and  Chtorine. 

Inorgank:  pigmenis  (Bone  and 
Lamp  Black). 

CaibonBlack. 

Industrial  Inorgank:  Chemk^ls, 
NEC  (Except  Activated  Caitxxi 
and  Charcoel,  Akjmina,  and  In- 
organic Industrial  Dyes). 

Industrie  Orgenk:  Chemk»is.  NEC 
(Cartxx)  BisuHUe). 

Qum  and  Wood  Chemtoais. 
Cydc  Crudes  and  tntermedtates 

(Ewept     Aromatks,     Organic 

Dyes,  and  Pigmenis). 


|l 
The  dBtlnWons  of  stttus  codes  are  as  tolkMs: 
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xxxxx 


XXX. 
XXXX 

xxxxx 
xxxxx 

XXXX 

xxxxx 
xxxxx 

XXX 
XXXX 

xxxxx 
xxxxx 
xxxxx 

XXXX 

XXX 

XXXX 

xxxxx 
xxxxx 


xxxxx 
xxxxx 

XXX 
XXXX 

XXXX 
XXX 

XXXX 

xxxxx 
xxxxx 
xxxxx 

XXXX 

XXX 
XXXX 


XXXX 
XXXX 

xxxxx 
xxxxx 


xxxxx 


XX 

XXX 

XXXX 


1997  NAICS  and  U.S.  daacriptkm 


Al  Other  Organk:  Chemk:als  Mvufaduring 


Reslne.  SynfheHc  Rubber.  Amfidal  and  Synlhedc  Flwrs  and  Fla- 
ment  Manufacturing 
Reskis  and  Synihetk:  Rubber  Manufacturing 

Plastfcs  Materials  and  Reskis  Manutecturing 

Synihetk:  Rubber  Manufacturing „„ 

Artlfcial  and  Synihetk:  Ffeers  and  Flamant  Manufaduring 

Celukisk:  Manmade  FJben  Manufacturing 

Noncefcjtosfc  Organk:  Ftoers  Manufacturing  

PestfckJes.  Fertiizefs  and  Other  Agricultural  Chemkais  Manufac- 
turing 
Fertilizers  Manufacturing 

NHrogenous  Fertilzers  Manufaduring . 

PhosphaUc  Fertilizers  Manufacturing 

Ferttizers,  Mixkig  Only  ManufaiAjring 

Pesik:kles  and  Ottwr  Agricultural  Chemtoals  Manufadurir^ 

Phannaceuifcals  and  Medctae  Manufacturing 
PhannaceulKals  and  Medk:kw  Manufacturing 

Medk:kial8  and  Botank»ls  Mmjfaduring  :. 

Phannaceutk»i  Preperations  Manufacturing 


In-Vitro  t^agnotOc  Substances  Manufacturing 


Bk>k>gk»l  Products.  Except  Diagnostk:  Manuteduring  , 
Pakit.  Coatings,  Adhesives,  and  Seaianls  Manufacturing 
Pakits  and  Coatkigs  Manufacturing  „ >, 


Actwsives  and  Seaianls  Manufaduring 

Soapa.  Oeenkig  Compounds  and  Toilet  Preperabons  Manufadur- 
kig 

Soaps  and  Clearang  Compounds  Manufaduring 
Soaps  and  Other  Detergents  Manufacturing 

Polishes  and  Other  Sanitatkin  Goods  Manufaduring 

Surface  Active  Agents  ktanufaduring 

Toilet  Preperattons  Manufacturing 

Miscellaneous  Chemkal  Produds  Manufacturing 
Prinikig  Ink  Manufacturing 


ooda 


Expk)sives  Manufaduring _ „ 

Other  Miscellaneous  Chemical  Produds  Manufacturing 
Custom  Compoundkig  Purchased  Reskn  Mani^cturing 


Photographk:  Fims,  Papers.  Plates  and  Chemk»ls  Manufac- 
turing. 

All  Other  Miscellaneous  Chemkal  Products  Manuteduring 


Rubber  and  Plaslk»  Produds  Manufaduring 
Rubber  Produds  Manufaduring 
Tkes  and  Tubes  Manutaduring 


1987 
USIC 
code 


*2889 


2821 
2822 

2823 

2824 


2873 
2874 
2875 
2879 


2833 

2834 

*2835 

*2835 

2836 

2861 
*2899 

2881 


2841 

*2844 

2842 

2843 
*2844 


2883 
*2899 

*3962 

2892 

3087 

•3861 

•2819 
'2869 
*2899 

•3999 


1987  USIC  descriplton 


Industrial  Organk:  ChemKalB,  NEC 
(Except  Alphatk».  Cartxm  Bi- 
suMde.  Elhyl  Akxjhol.  Fatty  Ackj 
Esters,       and      Fluorocaftxxi 

Gases). 


PiBstKS  Materials  and  Reskis. 
Synlheik:  Rubber. 


Celukiaic  Mmnads  1 
Noncelutosk;  Orgarac  Fk)ers. 


Nitrogenous  FarWzers. 
Phosphatk:  FeriHizers. 
Fertilizers,  Mbckig  Only. 
Agricultural  Chemkxis,  NEC. 


Medtekwls  and  Botankais. 
Pharmaceutical  Praparatkms. 
Diagnbatk:  Subeianoes  (Except  k>- 

VKro  Diagnostic). 
Diagnoettc    Substances    (In-Vkro 

Oisgnostic  Substances). 
Biological  Products. 

Pakts  and  Coatings. 

CheoNcal  Preperattons,  NEC  (FriQ. 

Adhesives  and  Seeianls. 


Soaps  and  Other  Detergents. 

Toilet  Preparatnns  (Toothpaste). 

Polishes  and  Other  Sanitaiton 
Goods. 

Surface  Active  Agents. 

Toilet  Preparatnns  (Except  Tooth- 
paste). 

rrmong  inKs. 

Chemtoal      Preperattons,      NEC 

(Writing  and  Stamping  Inks). 
Lead    Pencils    and    Art    Goods 

(Drawkig  Inks  and  Indto  Ink). 
Exptosives. 

Custom  Compoundkig  Purchased 
Reskis. 

Photographto  Equipment  and  Sup- 
plies (Photographk:  Films.  Paper 
and  Chemtoals). 

Chemical  Preperattons,  NEC  (Acti- 
vated Cartxxi  arvj  Charcoal). 

Industrial  Organk:  Chemtoals.  NEC 
(Fatty  Ackt  Esters). 

Chemtoal  Preperattons,  NEC  (Ex- 
cept Frit  and  Writkig  and  Stamp 
Ink). 

Manufacturing  Industries,  NEC 
(Mak:hes). 


38442 
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'*•'****" '^'~~r,?&t2i5i!ri?rs^ 


xxxxx 
xxxxx 
xxxx 

xxxx 

xxxxx 

xxxxx 


XXX 

xxxx 
xxxxx 

xxxxx 


xxxxx 

xxxx 
xxxxx 

xxxxx 

xxxx 

xxxx 

xxxx 

xxxx 
xxxx 
xxxxx 
xxxxx 

xxxxx 


1987  HMCS  and  U.S.  dascriplion 


Tires  and  inner  Tubaa  Manufartirtng  ^^ 

Tire  RabuUing  and  Repair 

Rubber  and  Plastics  Hosa  and  Baiting  Msnufacturino 

Other  Rubber  Products  Manufacturing 

lylecbenical  Rubber  Products  iyianufacturing 

AN  Other  Rubber  Products  Ktanutocturing 


Plasiics  Products  MHwlacluring 
Unsupported  Plestics  Rims.  Sheets  and  Bags  Manufacturing 
Unsupported  Plastics  Bags  Manufacturing 


Unstpportsd  Plastics  Padcaging  Films  and  Sheets  Manutao- 
turing. 

Unsupported  Plestics  FNms  and  Sheets.  Except  Packaging 
Manutacturing. 


Unsupported  Profiie  Shapes.  Plastics  Pipes,  and  Fittings  Manu- 
fsctunnQ 

Unsupported  Plastics  ProfHe  Shepee  Manufacturing  


Plastics  Pipes  and  Pipe  Fidings  Manufacturing , 


Laminated  Plastics  Plates,  Sheets,  and  Shapes  Manufacturing 


code 


Polystyrene  Foem  Products  Manufacfuring  . 

Urethane  Foam  Producte  Manufacturing  — 

Plastics  Bottles  Manufacturing  

Other  Plastics  Products  Menufacturing 
Plastics  Plumbing  Fixtures  Manufa^uring 
Resilient  Floor  Coverings  Manufacturing  _ 


1987 
USIC 
code 


3011 
TC34 
3062 


3061 
*3063 


*3069 


1987  USIC  description 


1987  USIC  cods 


All  Other  Plastics  Products  Manufacturing 


•2873 
•2871 

3061 
*3073 

3062 
•3069 

3064 

*3089 

*3083 

*3086 

*3066 

3085 

3088 
*3069 

3996 

*3053 

•3089 


Tkea  and  Inner  Tubes. 
Tke  Rebuking  snd  Repeir. 
Rubber  and  Plastics  Hose  and 
.  DeWng. 

Mechanical  Rubber  Products. 

Oastets.  PacMngs  and  Seeling 
Devices  (Rubber  Qesicets. 
PacWngs  and  Sealing  Devices. 

Fabricelsd  Rubber  Products,  NEC 
(Except  Rubberized  Fabric  and 
Rubber  ResiHent  Floor  CfOftft- 
ing).  ■•■V  V 


Bags:   Plastics,   Lamiratod.  and 

Coated  (Plastics  Bags). 
Papsr    Coated    and    Laminated. 

NEC  (Plestics  Packaging  Film 

and  Sheet). 
Unsupported   Plastics   FHm   and 

Sheets,  Exospt  Packaging. 
Lamineied  Pissttos  Piste.  Sheet, 

and    Profite    Shapes    (AcryNc 

Sheets). 


Unsupported      Plastics      Profile 

Shapes. 
PIssttes  ProducL   NEC  (PIsstka 

Sausage  Caskigs). 
PtaSDCS  ptpos* 
Plasttos  Producte.  NEC  (Plasttes 

PipO  FntlnQS)* 

Laminated  Ptastks  Plato.  Sheet 
and  Shapes  (Except  AcryHc 
Sheete). 

Plaslk»  Foam  Producte  (Poly- 
styrene Foem  Products). 

Plaslics  Foam  Producte  (Urethane 
Foam  Producte). 

Plastics  Bottles. 

Plaslk»  f*lumbing  Fixtures. 

Fabricated  Rubber  Producte.  NEC 
(Rubber  Resilient  Fkxx  Cover- 
ings). 

Hard  Surface  FkKX  Coverings, 
NEC. 

Qasketo.  Packing  and  Sealing  De- 
vices (Plestics  Gaskets.  Packing 
Sealing  Devices). 

Plasttos  Producte,  NEC  (Except 
Plastics  Pipe  Fittings  and  Plas- 
tk»  Sausage  Casings). 


28199 


208s 
2822 
2823 
2834 


2834  ... 

28359 


2838 

2841 
2842 

2843 
2844 


2861 
2881 


2878  '. 

2874  

28^ 

2879  ...... 

2891  

2862 


2889 


TABLE  2 

The  abbreviation  "pT  means  "part  oT.  &  means  time  series  break  has  been  created  that  is  greater  than  3%  of  the  1992  vakw  of  shipmsnte  for 

the  1987  SIC  industry.  The  abbreviatton  NEC  is  used  for  Not  Elsewhere  Classified. 


2911 
2961 
2962 
2992 
2999 
3011 
3021 
3052 


30639 


1967  USIC  code 

1987  USIC  descriptfon 

1997  U.S.  description 

2812 

2813 

2816 

s 

AlcaNes  and  Chkxvia 

Industriel  Gases 

inorganic  rngmems. 

Inorgarac  Pigmente,  Except  Bone 

and  Lamp  Black. 

Alkaies  and  Chkxine  Manufacturing. 
Industrial  Gases  Manufacturing  (pQ. 

Inorganc  Dyes  and  Pigmente  Menufacturing  (pQ. 

JMI 


1987  USIC  descrtptfon 


Bone  and  Lamp  Black  ._ .,..„.. 

Industrial  Inorganic  Chemkato,  NEC 
Activated  Cart»n  and  Charcoal  ... 

^'^''^Wi  ••••••••••••■••••••■•■■»••••••••■•••••••■■ 

""'^^^■^'  i/y^w  •••»•••••••••■•■••••••■•■••••• 

^'"^'  *••*••*■»••••*••■•••••••••••••••••«•■•■■•««••• 

Plastks  Matoriate  and  Resins ..... 

Synthetfc  Rubber 

CeNukish:  Manmade  FImis „.. 

NoncelhJtoste  Orgenk:  FlMrs 

Medteinels  end  Botanteal 

Pharmaceutk»l  Preperatkxis 

Diagnostic  Subatances 

Diagnostk;  Substancea,  £xoepl  In- 

Vitro  Diagnostic. 

In-Vitro  Diagnostk:  Substances 

Bkitogtoal   Producte.   Except   Dieg- 
-  -  .. 
nosuc 

Sosps  end  Other  Oelergento 

Polshes     and     Other     Sanitatton 

Goods. 

Surface  Active  Agente  

Toitet  Preperatkxis 

Toiet  Prsperatmns.  Except  Tooth- 
paste. 

Toottipeste  „.,„ 

Painte  and  AHied  Producte 

Gum  and  Wood  Chemk»ls  .~. 

Cyclic  Cnjdes  end  Inlemnedtetos 

Aromatics 

Orgsnk:  Dyes  and  Pigmente ... 

Other 

Industrial  Organk:  Chemicate^  Nic"' 

Alkiftatics 

Cartwn  BisuNkte 

Fatty  Ackl  Esters «......_ 

Fhjorocsrbon  Gases 

Other 

Nitrogenous  Fertilizers 

Phocphatic  Fertilizers 

Fertilizers,  Mixing  Only  

Agricultural  Chemwals,  NEC 

Adhesives  and  Seelante 

Explosives ^.„, 

Printing  Inks \ 

Chemk»l  Preperatk)ns,  NEC 

Frit 

Writing  and  Drawing  Inks 

Petroleum  Refining .. 

Asphalt  Paving  Mixtures  and  Bk)cks 

AsphaK  Feito  and  Coatings 

Lubricating  Oils  and  Greases 

Petroleum  and  Coal  Producte.  NEC  . 

Tires  arxj  Inner  Tutws  _.. 

Rubber  and  PlastKs  Footwear 

Rubber  and  Ptastk»  Hose  and  Belt- 
ing. 

Gaskete.  Packkigs.  and  Sealing  De- 
vices 

Cort(  Gaskete,  Packing,  and  Seai- 
^Devtees. 

Metal  Gaskete,  Packing,  and  Seal- 
ing Devkses. 

Plastk»  Gaskete.   PacWna   «)d 
Sealing  Devtees. 

Rubber   (baskets.    Packing,   and 
Sealing  Devk»s. 


1997  U.S.  dascriplkMi 


Carbon  Black  Manutecturing  (pt). 

Other  Miscelianeoui  Chemteel  Prepyatkms  Manufacturing  (ph. 

Primary  Ahjminum  Manufacturing  (pQ. 

morgank:  Dyes  end  Pigmente  Menutacturing  (pt). 

Other  Misceitaneous  Inorgerac  Chemk»is  Mamrfacturing  (pt). 

Ptastk»  Materials  and  Resins  Menufadwlna 

Synthetk:  Rubber  Manufacturing. 

CeNufoek;  Menmads  Fbers  Menufacturing. 

NonceNukiSk:  Orgsnk:  Fl)ers  Manutaduring. 

Medkanels  and  BotankBis  ManutaK^uring. 

Phamnaceutk»l  Preperatfons  Manufacturing  (pt). 

Phannaoeutk»i  Prsparatfons  Manufacturing  (pt). 

tn-Vtro  Diagnostk:  Subetances  Manufacturing. 
Bkitogteal  Producte,  Except  Diagnoetk:  Manutecturing. 

Soapa  and  Other  Deteigante  Manufacbjring  (pt). 
PoBshes  and  Othsr  Sanitelkin  Goods  fylanufacturing. 

Surteoe  Active  Agente  Manufacturing. 

Toitet  Preparattons  Manufacturing. 

Soap  and  Other  Detergente  Manufacturing  (pt). 
Painte  and  Coetings  Manufacturing  (pt). 
Gum  and  Wood  Chemk»lB  Manutecturing. 

Pefrochemk»is  Manufacturing  (pt). 

Organic  Dyes  and  Pigmente  Manufacturing  (pQ. 

Cycik:  Cnidas  and  intennedtetes  Manutecbsing. 

Petrochemfcals  Manufacturing  (pt). 

AH  Other  Inorgank:  Chemk»ls  Manufacturing  (pt). 

DistHtod  and  Blended  Uquors  Manulac«jring  (pt). 

Other  Miscellaneous  Chemk»ls  Preperatk)ns  Manufacturing  (pt). 

Industrial  Gases  Manufacturing  (pt). 

Other  MisceHaneous  Organic  Chemknis  Manufacturing. 

NJIrogenous  Fertilizers  Manutecturing. 

Pho^ihatk:  FertHzers  Manufacturing. 

FertMzers,  Mixing  Only  Manufacturing. 

Pestk:ktes  and  Other  Agricultural  Chenicals  Manufacturing. 

Adhesives  and  Seelante  Manufacturing. 

Exptosives  Manufacturing. 

PrkMkig  Ink  Manufacturing  (pt). 

Cartion  Black  Manufacturing  (pt). 

Painte  and  Coatings  Manufacturing  (pQ. 

Printing  Ink  Manufacturing  (pt). 

Other  MisoeHaneous  Chemicei  Preperatkxis  Manufacturing  (pQ. 

Petroleum  Refineries. 

Asphalt  Paving  Mixtures  and  Btocks  Manutecturing. 

Asphalt  Felte  and  Coatings  Manufacturing. 

Lubricating  Oils  and  Greases  Manufacturing. 

AH  Other  Petroleum  and  Coal  Producte  Menufacturing  (pt). 

Tires  and  Inner  Tubes  Manufacturing. 

Rubber  and  Plastics  Footwear  Manufacturing. 

Rubber  and  Plastics  Hose  and  Betting  MamSacturing. 


Other  MisceHaneous  Wood  Producte  Manufacturing  (pt). 
Other  Miscellaneous  Fabricated  Metal  Producte  Manufacturing  (pt). 
AH  Other  Plastk»  Producte  Manufacturing  (pt). 
AH  Otfwr  Rubber  Producte  Manufacturing  (pt). 


i^.-A-- 


F«d<wl  RagiilMr  /  Vol  60.  Na  143  /  Wednesday,  ftily  26.  1995  /  Nbflcet 


Federal  R^gfatw  /  Vol.  60.  No.  143  /  Wednesday,  July  26.  1995  /  Notices 


3M45 
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^  Ihe  1967  S»Cindurty.Th«M*re¥f«llon  NEC  huMd  lor  Not  &W(h« 


'  th«t  3%  of  tw  1982  vah»  of  sMpmams  for 


1987  USIC  code 


3061 
3069 


3061 

3062 
3063 


30649. 

3065  ... 

3066  .~. 


3067 

3068 
3068 


1967  UStC 


Mscfienici  Rubtar  Producto 

FiWciM  Rubber  Produdi.  NEC 

Rubberized  FiMc --. 

Rubber  ReeNent  Roor  Cowering  _ 

Uneupported    PfeaMci     Flm    end 
Sheeli.  EKsept  Packeging. 

uniU|iponiQ 

Lflinrana  rism  rnm,  %sntm 
Acryfc  Sheets 

Pleslice  PIpee 

Plee|ice  Botttee 

Pleriice  Fosm  Preduoli 
ureeiane  roam  r^oouoi  _.......~_ 

Poiystyiene  Foam  Produdi 

CuBlom  Compoundbig  of  PuRiweed 


PtaeScs  Plumbing  Fixtures  — 
Plertcs  Products.  NEC 

Pipe  FHUngs 

Plestice  Saueege  Casings . 

Otier 


1887  U.S.  deecripion 


tytedianictf  Rubber  Praduds  iMlsnufackJilng. 

Coaled  Fabrice  mdudng  Rubbertaed  1Mb  (pt). 

nssient  Floor  Cowsrlng  Manufadurtng  (pt)> 

Al  Oihsr  Rubber  Products  ktanulacluring  (pQ. 

Unsupported  Plasice  Fime  and  Sheets.  Except  Padcaging  MenulBcturing 

(pt). 
Uns«4iportsd  Plastics  Proiia  Shepee  Menufaduring  (pt). 

Unsupported  PteeSce  Fime  and  Sheets.  Except  Padoging  Menufaduring 

(pt)- 
Laminalsd  Plestics  Plales.  Sheets,  and  Shepee  Menufaduring. 

Plsslcs  PIpss  and  Pipe  FWings  Manuladufing  (pt). 

Ptaeice  Botttee  IMIanufaduring. 

Urdhane  Foem  Products  lAenufaduring. 

Poiyslyrene  Foem  Products  Menufaduring. 

Cuelom  Compoundng  of  Purchased  Reeine  Menuleduring. 

Pledlcs  Plumbing  Fbdures  Manufacturing. 

Pieslcs  Pipss  «id  Pipe  Fillings  MenulMluring  OH). 
Uneupported  Pleelice  PraMe  Shepee  Menufedufing  (pt). 
Al  Other  Pledics  Products  Menufaduring  (pt). 


Description  (^  Changes  to  the  US. 
System 

1.  Petroleum  end  Coal  Products 
Manulacturing — ^There  was  one  dianse 
firom  the  1987  indtistry  structure  for  this 
sector. 

Coke  ovens,  not  opersted  with  a  blest 
furnace  trsnsfened  mun  1987  Industry 
Code  3312,  Blast  Furnaces  and  Steel 
Mills  to  the  1997  CXher  Petroleum  and 
Cloal  Products.  h4EC. 

The  numbw  of  1997  petroleum  and 
coal  products  indiistries  remains 
unchanged  at  five  from  1987.  For  time 
series  linkage,  all  five  1987  industries 
are  comparable  within  three  percent  of 
the  1997  industries. 

2.  Chemicals  Manufacturing— There 
were  five  new  industries  added  to  die 
1997  indiistry  structiue  for  this  industry 
subsector.  New  indiistries  were  created 
for 

Petrochemicals  Manufacturing  from 
parts  of  1987  Industry  Code  2865,  Cyclic 
Crudes  and  Intermediates  and  1987 
hidustry  Ck)de  2869.  Industrial  Organic 
Chraniods.  NEC 

Organic  Dyes  and  Pigments 
Manufacturing  from  part  of  old  Industry 
Code  2863,  Clyclic  Cntdes  and 
Intermediates. 

In- Vitro  Diagnostic  Substances 
Manufacturing  from  part  of  old  Industry 
(Dode  2835,  Diagnostic  Substances. 

Photographic  Films,  Papers,  Plates, 
and  Chemicals  Manufacttiring  from  part 
of  1987  Industry  Code  3861, 
Photographic  Equipment  and  Supplies. 


Custom  Compounding  Purdiaaed 
Resins  Msnufiscturing  transferred  from 
the  1987  Major  Group  Code  30,  Rubber 
and  Miscellaneous  Plastics  Products. 

Two  activities  transfened  out  of  1987 
Major  Group  28,  Chemicals  and  Allied 
Products. 

Alumina  transfBrred  from  1987 
Industry  C^ode  2819,  Industrial  Inorganic 
Chemicals.  NEC  into  Primary 
Aluminum  Manufacturing. 

Ethyl  Alcdiol  transiiBrred  from  1987 
Industry  Code  2869,  Industrial  Organic 
Chemicals  into  Distilled  and  Blended 
Liquors  Mannfacturins. 

Two  activities  transraned  into  the 
1997  Chemicals  Manufacturing. 

Drawing  ink  and  India  ink  transferred 
from  old  Industry  Code  3952.  Lead 
Pencils  and  Art  Goods  into  Printing  Ink 
Manufacturing. 

Matches  transferred  from  old  Industry 
Code  3999.  Manufacturing  Industries. 
NEC  into  All  Other  Miscellaneous 
Chemical  Preparations. 

Also,  there  were  several  activities  that 
transferred  within  the  chemical 
industry.  The  number  of  chemical 
industries  increased  from  29  in  1987  to 
34  in  1997.  For  time  series  linkage.  25 
of  the  29  1987  industries  are  comparable 
within  three  percent  of  the  1997 
industries. 

3.  Rubber  and  Plastics  Products 
Manufacturing— There  were  six  new 
industries  ad^d  to  the  1997  industry 
structvire  for  this  industry  subsector. 

Tire  Rebuilding  and  Repair 
transferred  from  the  1987  Services 


Mafor  (koup  Code  75,  Auto  Repair. 
Services,  aiul  Paridng. 

Unsupported  Plasdcs  Packaging  Films 
and  ShMts  Manufecturing  from  part  of 
1987  Industry  Coda  2671,  Paper  Coated 
and  Laminated.  NEC 

Unsupported  Plastics  Bags  from  part 
of  1967  Industry  Code  2673.  Bags: 
Plastics,  Laminated,  and  (boated. 

Polystj^rene  Foam  Products  from  part 
of  1987  Industry  Code  3086,  Plastics 
Foam  Products. 

Urethane  Foam  Products  from  part  of 
1987  Industry  Code  3086.  Plastics  Foam 
Products. 

ResiUent  Floor  Coverings  from  parts 
of  1987  Industry  Code  3069,  Fabricated 
Rubber  Products,  NEC  and  1987 
Indiistry  Ckxie  3996,  Hard  Surface  Floor 
Coverii^.NEC 

Three  industries  were  removed  from 
this  industry  group. 

Rubber  and  Plastics  Footweer 
transferred  into  the  1997  NAICS 
Industry  Subsector,  Leather  and  Allied 
Products  Manufacturing. 

Gaskets,  Packings,  and  Sealing 
Devices  were  deleted  and  the  products 
were  split  into  various  residual 
industries  by  material. 

Custom  (Compounding  Purchased 
Resins  transferred  into  die  1997  NAICS 
Industry  subsector.  Chemicals 
Manufacturing. 

One  activity  transferred  out  of  the 
1987  Major  Group,  Rubber  and  Plastics 
Products. 

Rubberized  Fabric  transferred  from 
the  1987  Industry  Code  3069,  Fabricated 


Rubber  Products.  NEC  to  1987  NAICS 
Industry,  Coated  Psbric  Mills  including 
Rubbaiiaed  Fabric  Mills. 

Also,  there  were  several  activities  that 
transfiBRed  within  the  nUrtier  and 
plastics  products  industries.  The 
number  of  rubber  and  plastics  products 
industries  increasad  from  15  in  1987  to 
17  in  1997.  For  time  series  linkage.  13 
of  the  15  1987  industries  are  comparable 
within  three  percent  of  the  1997 
industriee. 

Part  n—Praposad  New  Imfauliy 
Slractare  far  Broadcasting  and 


Section  A— NAICS  Structure  and 
Nanative 

North  American  Industry  Classificattion 
Sj^stem 

(NAICS) 


Agreement  Number  2 

This  Document  represents  the 
propoeed  agreement  on  the  structure  of 
the  North  American  Industry 
Classification  System  (NAICS)  for  die 
following  industries: 
Broadcasting  snd  Twlwrrnnmimif^t^^nt 

The  detailed  NAICS  strticture  along 
with  a  brief  description  of  the  structure 
is  attached  (Attachments  1  and  2).  Each 
country  agrses  to  release  a  copy  of  the 
piopoMd  NAICS  structure  to  interested 
data  users.  Comments  received  will  be 
shared  among  the  countries  and 
discussions  held  before  a  final  dedsion 
on  the  structure  is  made.  Eadi  country 
may  add  additional  detailed  industries, 
below  die  4-digit  level  of  NAICS.  as 
necessary  to  meet  national  needs,  so 
l(Nig  as  this  additional  detail  aggregates 
to  a  4-digit  NAICS  level  in  order  to 

ATTACHMENT  1.— NAICS  STRUCTURE 


ensure  full  oomperability  among  the 
three  countries.  This  NAKS  structure 
was  presented  and  provisionally 
accepted  at  the  NAICS  Committee 
meeting  held  on  May  18  and  18  in 
Ottawra,  (Canada. 
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BroedcastlngandTeieoommunicailue 
Radto  and  Television  Broadcasting. 

Radto  Broadceding. 

Television  BroedcnUng. 
Csbis  Netwoda  and  Progrsm  DistribuSon. 

wane  Nenvonis. 

Csbleand  Prognvn  Disiitoulion. 
Teieoommunicaiions. 

Wired  Teieoommunicaiions  Carriers. 

Wireless  Teieoommunicaiions  Carriers.  Except  SateNiie. 

Tdorommunlcalions  flsssliers. 

Sotollte  Teleoommunlcations. 

Other  Teieoommunicaiions. 


Attenhmaet  a— North  American 
ladastry  OassificatieB  S jstans 

Draft  Classification  for 

Broadcasting  and 
Telecommunications 

Repreeentatives  of  the  statistical 
agencies  of  Canada.  Mexico  and  the 
United  States  have  agreed  to  a  draft 
industry  classification  for  the 
Broadcasting  and  Telecommunications 
subsector.  The  draft  establi^es  three 
industry  groups  and  nine  industries.  It 
has  not  yet  been  determined  in  which 
industry  sector  in  NAICS  the 
Broadcasting  and  Telecommunications 
industry  subsector  will  be  included. 

Achievement  of  Objectives 

The  classification  meets  the  objectives 
for  the  North  American  Industry 
Classification  System.  It  is  comprised  of 
industries  that  group  establishments 
with  similar  productirai  processes,  that 
is.  it  applies  the  production-oriented 
economic  concept  The  hierarchical 
structure  also  follows  the  production 
concept. 

The  classification  achieves 
comparability  for  the  three  participating 


countries.  Based  on  existing  data,  all 
three  countries  expect  to  be  able  to 
publish  data  regularly  at  the  NAICS 
industry  level  of  the  NAKZS  structure 
with  the  exception  of  satellite 
telecommunications,  which  will  be 
published  only  in  the  United  States.  All 
countries  agree  on  the  detailed 
definitions  of  the  classes. 

The  classification  improves 
comparability  with  other  coimtries. 
With  the  exception  of  radio  dispatch 
services  and  radio  and  television  relay 
systems,  all  industries  are  compatible 
with  the  2-digit  level  of  the  current 
International  Standard  Industrial 
Classification  of  All  Economic  Activities 
(ISIC,  Revision  3)  of  the  United  Nations. 
Radio  dispatch  services  and  radio  and 
television  relay  systems  activities  are 
not  significant 

Odier  objectives  of  the  NAICS  project 
have  also  bieen  met.  In  an  effort  to 
idMitify  high  technology  and  new  and 
emerging  industries,  new  industries  for 
cable  networks,  and  satellite 
telecommunications  have  been 
identified.  A  relatively  new  economic 
development  has  been  identified  by 


creating  an  industry  for 
telecommunications  resellers. 

In  addition  to  the  above  objectives  of 
the  NAICS  project,  the  classification 
meets  the  (wjectives  of  an  industry 
classification.  Tlie  classifications  are 
homogeneous  and  accoimt  for  most  of 
the  activities  that  define  them.  In 
addition,  they  are  economically 
significant  Finally,  disrupti<xis  to  time 
series  at  the  NAICS  industry  level  have 
been  kept  to  a  miniTnum  i^  majcff 
changes  in  country  detail  ye  well- 
defined  and  can  be  taken  into  account 
in  linking  time  series. 

Limitations  of  the  Qassification 

There  are  some  limitations  to  the  draft 
Broadcasting  and  Telecommunications 
hierarchy.  First  th^iroposed  structure 
attempts  to  describe  tte  subsector  as  it 
currently  exists.  It  is  therefore  rooted  in 
today's  technology  and  regulatory 
environment  and  it  reflects  the  current 
profile  of  service  providers.  However, 
many  are  anticipating  fundamental 
changes  in  this  sector.  For  instance,  the 
distinction  between  the  Wired 
Telecommunication  (Carriers  industry 
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and  the  C^le  and  Program  Distribution 
induatty  may  not  be  viable  in  the  future 
if  both  industries  are  mgaged  in  the 
carnage  of  voice  (basic  telephone 
service),  data,  and  video  (inchiding 
television  prognms).  Similarly,  the 
systems  that  are  now  used  to  distribute 
television  programs  may  well  be  used  in 
the  future  to  distribute  other  types  of 

Sroducts  such  as  games  and  software  or 
e  used  fat  other  purposes  such  as 
interactive  home  shopping  or  benking. 
In  such  an  environment,  the  provision 
of  menus,  interactive  controls,  and 
billing  services  could  become  an 
integral  oart  of  the  btmdle  of  services 
providea  by  carriers. 

Secondly,  it  may  be  argued  that  for 
some  purposes  a  number  of  industries 
that  are  important  users  of 
telecommunications,  as  outlined  in  the 
proposal,  should  be  included  in  this 
subsector.  These  include  telephone 
answering  swvices  and  other  message 
services  that  may  include  the  use  of 
paging  and  voice  mail,  phone  booth 
operations,  and  on-line  infbrmati<m 
services.  Tliese  industries  have  not  been 
included  in  this  subsector  as  they  are 
users  of  teleconunimications  services, 
not  providers  of  the  telecommimications 
services  as  defined  in  the  proposal. 
They  will  be  classified  elsewhere  in 
NAICS. 

These  few  examples  illustrate  the 
difficulty  of  biiilding  a  classification  for 
an  evolving  sector  that  will  stand  the 
test  of  time. 

Constraints  on  the  NAICS  Clasaipcation 

A  number  of  industries  that  can 
appropriately  be  defined  in  terms  of 
production  distinctions  could  not  be 
published  in  all  countries  because  of 
considerations  of  size  and 
confidentiality. 

A  General  Outline 

The  Broadcasting  and 
Telecommunications  subsector  has  beem 
defined  to  include  establishments 
providing  point-to-point 
mmmuniratigna  and  the  services 
related  to  that  activity.  The  industry 
groups  (Radio  and  Television 
Broadcasting.  Cable  Networiu  and 
Program  Distribution,  and 
Telecommunications)  are  based  on 
differences  in  the  methods  of 
communication  and  in  the  nature  of 
services  provided. 

The  Radio  and  Television 
Broadcasting  industry  group  operates 
broadcasting  studios  and  fedhties  for 
over  the  air  or  satellite  delivery  of  radio 
and  television  programs  of 
entertainment,  news,  talk,  and  the  like. 
These  establishments  are  often  engaged 
in  the  prodiu:tion  and  |>iirchase  of 


programs  and  generate  revenues  from 
the  sale  of  air  time  to  advertisers,  and 
from  donati<Hi8,  subsidies,  and/or  the 
safe  of  programs.  The  distinction 
between  rwiio  and  television 

;  involves  the  use  of 
equipment  dealing  in  audio  versus 
audio/video 

The  Cable  Netwt^ts  and  Program 
Distributian  industry  gfoap  includes 
two  types  of  establishments.  Cabfe 
networics  operate  studios  and  facilities 
for  the  broadcasting  of  prograins  that  are 
typically  narrowcast  in  nature  (limited 
format  such  as  news,  sports,  ediication, 
and  youth-oriented  programming).  The 
services  of  these  establishments  are 
typically  sold  on  a  subscripti(Si  or  fee 
basis  aoid  the  delivery  of  the  programs 
to  customen  is  handled  by  other 
establishments  that  operate  cabfe 
systems,  direct-to-home  satellite 
systems,  or  other  similar  systems.  These 
distribution  systems  establishments  are 
classified  to  the  Cabfe  and  Program 
Distribution  industry. 

The  Telecommunications  industry 
■  group  is  primarily  oogaged  in  operating. 
nmintiiining,  and/w  providing  access  to 
fedlities  for  the  transmission  of  voice, 
data.  text,  sound,  and  full  motion 
picture  video  between  networic 
terminaticm  points.  A  transmission 
facility  may  be  based  on  a  single 
technology  at  a  combination  of 
technolo^es. 

Wired  Telecommimications  Carriers 
operate  and  maintain  switching  and 
transmission  faciUties  (usually  land 
lines  and  microwave)  to  provide  one-to- 
one  communications  vfe  landlines 
(including  microwave)  or  a  combination 
of  landline  and  satellite 
commimications. 

Wireless  Telecommunications 
Carriers.  Except  Satellite  operate  and 
mnintAjn  switching  and  transmission 
fiscilities  to  provide  one-to-one 
communications  via  airwaves.  The 
United  States  cfessification  further 
distinguishes  wireless  carriers  on  the 
basis  of  technology  by  separating  paging 
services  and  other  wireless  services 
such  as  cellular  and  personal 
communications  services. 

Telecommimications  Resellen 
provide  services  similar  to  those  of 
telecommunications  carriere  but  do  not 
operate  and  maintain  a  network.  They 
principally  purchase  the  services  of 
carrien  for  resale  to  customera. 

The  Satellite  Tefecommxmications 
industry  principally  provides  point-to- 
point  communications  services  to  other 
establishments  in  the 
telecommunications  and  broadcasting 
industries  by  forwarding 
communications  signals  via  a  system  of 
satellites.  The  Other 


Tefeoranmunications  industry  includes 
eetablishmeots  that  speoaliae  in  the 
provision  of  other  types  of  services  such 
as  satellite  tracking,  radar  staticm 
operations,  and  overseas 
teleoommunioations  (exc^  fat  satellite 

taUmmmiiniftwriniM).    ,  ^i  ^ 

Some  Changes  to  the  National 
Classtftcations 

This  section  highlights  some  of  the  - 
significant  changes  to  the  existing 
national  industry  classification  systems. 

The  only  chai^  to  USIC  4832  Radio 
Broadcastbig  Stations  is  to  add  detail  to 
separate  the  radio  networks  from  the 
radio  stations.  It  was  felt  that  the 
programming  functicm  of  the  network 
%vas  a  significant  production  difference. 
There  is  a  significant  change  for  Mexico 
in  that  the  draft  propoees  ^e 
elimination  of  the  designation  of  private 
venus  pubhc. 

The  change  in  the  Television 
Broadcasting  industry  for  the  U.S.  is 
restricted  to  a  title  change  to  clarify  the 
proper  classification  for  television 
networks.  The  issue  of  private  versus 
public  television  is  e  change  for  Mexico. 

Cabfe  Netwccks  u  similar  to  Radio 
Broadcasting,  in  that  the  programming 
function  fa  being  used  to  identify  these 
Mtablishments  as  a  separate  industry. 
This  would  be  a  new  classification  for 
all  three  countries. 

Cabfe  and  Program  Distribution 
establishments  are  separMed  from  the 
cabfe  networics  based  on  the  absence  of 
the  programming  function.  This  would 
be  a  new  industry  for  all  three  countries. 

The  Wired  Tefeoenununif:ations 
Carriere  industry  group  has  been 
dianged  to  inducfe  the  activitiee  of 
USIC  4822  Telegraph  and  Othw 
Message  Communfoations.  Detail  was 
also  added  for  carrien  and  resellen. 
USIC  4822  has  been  a  declining 
industry  and  has  assumed  more  and 
more  of  the  characteristics  of  the  wired 
telecommunications  industry.  This 
change  also  improved  comparability 
with  both  Mexico  and  Canada. 

Recent  changes  in  the  tefephone 
industry  have  paved  the  way  for  new 
businesses.  The  most  prevalent  are  the 
telecommunications  resellers.  A  reseller 
purchases  commimications  services 
from  the  telecofnmunications  carrier 
and  resells  the  services  to  its  custcmiers. 
The  reseller  does  not  operate  the 
communications  network  but  instead 
may  operate  only  the  svdtching  sjrstem 
to  connect  customen  to  the  carriere' 
networiL  Telecommunication  Carriere 
and  Telecommimications  Resellen  are 
new  industries  for  all  three  coimtries.  It 
is  a  new  economic  development  and,  as 
such,  is  being  identified  as  a  new  and 
emerging  industry. 
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Changes  in  the  Wireless 
Telecommunications  Carriere.  Except 
Satellite  industry  involve  moving  radio 
dispatch  from  USIC  4899  and  adding 
detail  to  reflect  different  technologies 
and  updating  the  terminology.  The 
production  function  of  radio  dispatch  is 
similar  to  that  of  wireless 
telecommunicatirais.  This  change  also 
increased  comparability  with  Canada 
and  Mexico.  Paging  was  found  to  haye 
a  distinct  production  function.  Canada 
could  not  support  this  activity  as  a 
NAICS  industiy  so  it  was  added  as  a  5- 
digit  U.S.  industry.  Wireless 


Telecommunications  Carriers,  Except 
Satellite  will  be  a  new  industry  for  all 
three  countries. 

Satellite  Telecommunications  is  a 
new  industry  in  all  three  countries.  It  is 
a  new  technology  that  is  now  being 
identified  as  a  new  and  emerging 
industry. 

Other  Telecommunications  is  a  new 
industry  for  all  three  countries. 

Section  B— Annex:  United  States 
National  Industry  Detail 

As  explained  in  the  Structure 
presentetion  of  this  notice,  the  three 
country  agreement  on  NAICS  envisions 

Table  1 


that  each  coimtry  may  develop  national 
detailed  industries  below  the  NAICS 
industry  level,  so  long  as  the  national 
detail  can  be  aggregated  to  the  NAICS 
classification,  thus  assuring  full  North 
American  comparability. 

The  ECPC  is  proposing  U.S.  5-digit 
industry  detail  for  this  NAICS  industry 
subsector.  In  the  following  tables, 
proposed  5-digit  detail  is  indicated  in 
italics.  For  cases  where  no  5-digit  detail 
is  shown,  the  ECPC  is  proposing  that  the 
NAICS  4-digit  industries  will  afeo 
represent  the  most  detailed  U.S. 
industries. 


ine  oonmDons 


of  status  codes  are  as  follows:  E-existina  Induslry;  N-new  industry;  R-revised  industry;  and  *  means  "pert  oT.  The  abbreviation 

NEC  »  used  for  Not  Elsewttere  Classified. 


XX 

XXX 

XXXX 

XXXXX 

XXXXX 

XXXX 

XXX 

XXXX 

XXXX 

XXX 
XXXX 


XXXX 
XXXXX 

XXXXX 


XXXX 

XXXX 
XXXX 


1997  NAICS  and  U.S.  descripiion 


Brosdcasting  and  Telecommunications 
Radk)  and  Television  Broadcasting 
Radk)  Broadcasting 

Radto  Networks _......_. 

Radk)  Stattons 

Televiston  Broadcasting  

Cable  Networks  and  Program  Distritxjtton 
Cable  Networks 


Cable  and  Program  Distributfon  

Teteoommunications 
Wired  Telecommunicatnns  Carriers 


Wkeiass  TdecommunlcaBons  Carriers,  Except  SatelHte 
Pafllng 


Cellular  and  Other  Wireless  Telecomniuracatk)ns 


Telecommunicatfons  Resellers 


Satellite  Teleconrwnunicatfons 
Other  TdocommunicaBons  _. 


Status 
code 


N 


1987 
USIC 
code 


•4832 
'4832 

4833 

*4841 
'4841 

•4813 
4822 

•4812 
•4812 


•4812 
•4813 

•4899 
•4899 


1987  USIC  descriptfon 


Radk)  Broadcasting  Stations. 
Radk)  Broedcastfng  Statfons. 
Televiston  Broadcasting  Statk>ns. 

Cable  and  Other  Pay  Televiskyi 
Servnes. 

Cable  and  Other  Pay  TeleviSMn 
Services. 


Telephone  Convnuncatkxn,  Ex- 
cept Radtotelephono  (Carriers). 

Telegraph  and  Other  Message 
Communfcations. 

Radk>teiephone    Convnuracatkxis 

(Paging  Camars). 
Radotelephone    Communteattons 

(Gellular  Carriers). 
Communicatkxi    Services,     NEC 

(Radk)  Dispatoh). 
RadkXalephone    Communicatkxis 

(Paging  and  CeHular  Resellers). 
Telephone  Commuracations,   Ex- 
cept Radfotelephone 

(Resellers). 
Communicalion    Services,     NEC 

(Satellite). 
Communwation  Servkses,  NEC. 


Table  2 

The  abbreviation  "pT  means  "part  oT.  @  means  time  series  break  has  been  created  that  is  greater  than  3%  of  the  1992  revenues  tor  the  1987 

SIC  industry.  The  abbreviatkm  NEC  is  used  for  Not  Elsev^iere  dassHied. 


1987  USIC  code 


48129 
48139 
4822# 
48&  ... 
4833  ... 


1987  USIC  descriptfon 


Radfotelephone  Communfoatfons 
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Telephone  Commuracatfons,  Except 

Radfotelephone. 
Telegraph  and  Other  Message  Conv 

munk»tk)ns. 
Radfo  Broadcasting  Statfons 

Televisfon  Broedcasting  Statfons 


1997  U.S.  descriptfon 


Wireless  Teleconvnunicatfons  (pt). 
Telecommunfoatforts  Resellers  (pt). 
Wired  Telecommunications  Carriers  (pL). 
Telecommunicatfons  Resellers  (pt). 
Wired  Telecommunfoatnns  Carriers  (pL). 

Radfo  Networks. 
Radto  Statfons. 
Televisfon  Broadcasting. 
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Table  2— Continued 


Ths  iribbrwMion  npr  msara  Ipsrt  or.  •  im««  tiro  MriM  bTMk  hM  bean  craaM  tt^ 

SiCinduiay.'meabbraviBtlonNECiBUMdtorNal 


than  3%  of  ttw  1992  i«MnMS  for  ttia  1987 


1967  USIC  cods 


4841 


1987  USIC  dMOipiion 


Cabia  and  0«wr  Pay  TalswWon 

Sar^oas. 
Convnunicaions  Saivioa.  NEC 


1997U.&deacftp8on 


CaMa  «id  Program  DMribuloa 
VMralasB  Toiaoommunialiona  Cantara  (pt). 

Olhar  Talaoonvnunicalions. 


Description  of  Changes  to  the  U.S. 
System 

The  Broadcasting  and 
TeleooQununications  subsector  has  bemi 
completely  rastiuctured  for  1997  to 
reflect  the  changing  technology  of  the 
subsector.  New  indiistries  are  the 
following: 

Radio  Networiu  from  part  of  1987 
Indxistry  Code  4832.  Radio  Broadcasting 
Stations. 

Radio  Stations  from  part  of  1987 
Indtistry  Code  4832,  Radio  Broadcasting 
Stations. 

Cable  Networks  from  part  of  1987 
Industry  Code  4841.  Cable  and  Other 
Pvy  Television  Services. 

Cable  and  Program  Distribution  from 
part  of  1987  Industry  Code  4841,  Cable 
and  Other  Pay  Television  Services. 

Wired  Teleamununicatioos  Carriers 
frmn  part  of  1987  Industry  Code  4813, 
Telephone  Conmnmications,  except 
Radiotelephone  and  Industry  Code 
4822,  Telegraph  and  Other  Message 
Communications. 

Paging  from  part  of  1987  Indiistry 
Code  4812,  Radiotelephone 
Conmnmications. 

Cellular  and  Other  Wireless 
Telecommunications  from  parts  of  1987 
Industry  Codes  4812,  Radiotelephone 
Commiinicatians  and  Industry  Code 
4899,  Communications  Services,  Not 
Elsewhere  Classified. 

Telecommunications  Resellers  from 
part  of  1987  Industry  Code  4812. 
Radiotelephone  Conmnmications  and 


part  of  Industry  Code  4813,  Telephcme 
Communicatians.  Except 
Radiotelephone. 

Satellite  Teleconununications  from 
part  of  1987  Industry  Code  4899. 
Commimicatioiu  Services.  Not 
Elsewhere  Classified. 

Other  Telecommunications  from  part 
of  1987  bidustry  Code  4899, 
Communications  Services,  Not 
Elsewhere  Classified. 

The  munber  of  industries  in  this 
industry  subsector  increased  from  7  in 
1987  to  11  in  1997.  For  time  series 
linkage,  4  of  the  7  1987  industries  are 
comparable  within  three  percent  of  the 
1997  industries.  For  the  other  3 
industries,  changes  involve  splitting  a 
part  of  1987  SIC  4-digit  industries  to 
obtain  more  industry  detail,  in  response 
to  new  economic  and  technological 
developments  in  this  subaector,  the  new 
more  detailed  industries  can  readily  be 
reaggregated  fcur  analytical  purposes 
where  time  series  comparability  is 
important 

Part  IP-^ropoeed  New  bidiHliy 
Stmctiin  for  Food  Seivkes  and 
Drinkiiig  Places  and  AccommedatkMia 

Section  A—NAICS  Structuie  and 
Narrative 

North  American  Industry  Classification 
System 

(NAICS) 

ATTACHMENT  1 .— NAICS  STRUCTURE 


Agreement  Number  3 

This  Document  represents  the 
proposed  agreemoit  on  thestnictuia  of 
the  North  American  Industry 
Classification  System  (NAICS)  for  the 
following  induces: 
Foodservices  and  Drinking  Places 
Accommodations 

The  detailed  NAICS  structure  along 
with  a  brief  dasaciption  of  the  structure 
is  attacfaed  (Attaclunents  1  and  2).  Each 
coimtry  agrees  to  release  a  copy  of  the 
proposed  NAICS  structure  to  interested 
.data  users.  Commants  received  will  be 
diared  among  the  countcias  and 
discussions  held  befaire  a  final  decision 
on  the  structure  is  made.  Badi  country 
may  add  additional  detailed  industries, 
below  the  4-digit  level  of  NAICS.  as 
necessary  to  meet  national  needs,  so 
long  as  this  additional  detail  aggregates 
to  a  4-digit  NAICS  level  in  order  to 
ensiu«  full  comparability  amoaog  the 
three  coimtries.  This  N/JCS  structure 
was  presented  and  provisionally 
accepted  at  the  NAICS  Committee 
meeting  held  on  May  18  and  19  in 
Ottawa.  Canada. 


Accepted 

Signature 

Dale 

Canada 

/S/ Jacob 
Rylaa 

5/19/95 

Mexico  — 

/S/ Enrique 
Ordaz. 

S/19/95 

UnilBd  Stales ... 

/S/JackE. 
TriplelL 

S/19«5 

XX 

XXX 

XXXX 

XXX 

XXXX 

XXXX 

XXX 

XXXX 

XXXX 

XXXX 

XXX 

XXXX 

XX 

XXX 

XXXX 

XXXX 


Foodservices  and  Drinking  Pieces. 
Fun-Service  Restaurants. 

FuH-Serwice  Restaurants. 
Linited-Servtee  Eating  Places. 

Umited-Service  Restaurants  and  CaMarias. 

Refreshment  Places. 
Special  Foodservices. 

Foodservice  Contractors. 

Caterers. 

Mobile  Caterers. 
Bars,  Taverns,  and  Other  Drinking  Places  (Aloohoic  Beverages). 

Bars.  Taverns,  and  Other  DrinMng  Places  (Alcohoic  Beverages). 
Aocommodatkxtt. 
Traveler  Accommodattons. 

IHotels  and  Motels,  except  Casirws. 

Casino  Hotels. 


ATTACHMBIT  1.— Naics  STRUCTURE— Continued 


XXXX 
XXX 
XXXX 
XXXX 


other  Traveler  AcoommodBHons. 
RecreaBonal  and  Ottiar  Aeoommodattons. 
■Racraational  Vahtele  Paiks  am  Cwnpa. 
Rooming  and  Boawtng  Houaea. 


Attachmert  »— North  Aaaertcaa 
IndHlry  daaaiflcation  System 

Draft  Classification  for 
Foodservices  and  Drinking  Places 
Accommodations. 

Representatives  of  the  statistical 
agencies  of  Canada.  Mexico  and  the 
United  States  have  agreed  to  a  draft 
industry  classification  for  Foodservices 
and  Drinking  Places  and 
Acconmiodations.  These  are  further 
subdivided  into  six  industry  groups  and 
ten  izuhistries. 

Achievement  of  Objectives 

The  classification  meets  the  objectives 
for  the  North  American  Industry 
Classification  System.  It  is  comprised  of 
industries  that  group  establishments 
with  similar  production  processes,  that 
is.  it  ^>plies  the  production-oriented 
economic  concept  The  hiwarchical 
structure  also  fculows  the  production 
concept 

The  classification  achieves 
comparability  for  the  three  participating 
countries.  Based  on  existing  data,  all 
three  coimtries  expect  to  be  able  to 
publiah  data  regulariy  at  the  NAICS  4- 
digit  industry  level  of  the  NAICS 
structure  wiUi  the  exception  of  Casino 
Hotels,  which  will  be  published  only  in 
the  United  St^es.  All  countries  agree  on 
the  detailed  definitions  of  the 
industries. 

The  classification  improves 
comparability  with  othw  countries.  The 
grouping  of  the  Accommodations 
Subsector  with  the  Foodservices  and 
Drinking  Places  Subsector  achieves 
comparability  with  the  International 
Standard  Industrial  Classification  of  All 
Economic  Activities  (ISIC,  Revision  3) 
of  the  United  Nations  at  the  2-digit 
level,  with  the  exception  of  dou^mut 
shops  which  are  included  in  the 
Foodservices  and  Drinking  Places 
Subsector  in  NAICS  and  in  the 
Manufacturing  Division  in  ISIC  This 
means  that  the  NAICS  classification  is 
the  same  as.  or  part  of.  a  single  ISIC  2- 
digit  Division. 

Other  objectives  of  the  NAICS  project 
have  also  been  met.  New  industries  for 
different  types  of  restaurants  have  been 
designated.  These  classifications  reflect 
chafes  in  the  industry  that  have 
oocuned  in  the  past  but  have  never  been 
identified  in  the  classification  system. 
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In  additicm  to  the  above  objectives  of 
the  NAICS  project,  the  clarification 
meets  the  objectives  of  an  industry 
classification.  The  industries  are 
homogeneous  and  they  are 
economically  significant  Finally, 
disruptions  to  time  soles  at  the  NAICS 
indu^  level  have  been  k^  to  a 
minimum,  In  the  United  States,  the 
major  changes  to  existing  classifications 
at  die  country  level  estabUsh  additional 
detail  in  the  industry  group,  which  can 
readily  be  linked  to  constriict  time 
series. 

Foodaervioas  and  Drinking  PUcas 

Limitations  of  the  Classification 

There  are  some  limitations  to  the  draft 
foodservices  and  drinking  places  - 
hierarchy.  A  number  of  related 
industries  that  provide  foodservices  as  a 
secondary  activity  are  not  included. 
These  are  such  activities  as  dinner 
theaters,  dinner  cruises,  and  fretemal 
organizations  that  provide  foodservices 
to  their  membws.  These  activities  are 
not  included  in  this  industry  subsector 
but  will  be  classified  in  other  service 
related  industry  subsectors  based  on 
their  primary  aictivity. 

Cojistraints  on  the  NAICS  Classification 

A  number  of  industries  that  can 
appropriately  be  defined  in  terms  of 
production  distinctions  could  not  be 
published  in  all  countries  becaiise  of 
considerations  of  size  and 
confidentiality.  In  addition,  the  way 
activities  are  combined  in 
establishments  differs  to  some  extent  in 
the  difiisrent  countries.  It  is  anticipated 
that  each  coimtry  will  publish 
additional  categories  that  comprise  sub- 
divisions of  NAJCS  industries,  to 
present  data  for  activities  that  are 
nationally  significant 

A  General  Outline 

The  foodservices  and  drinking  places 
grouping  of  industries  is  defined  to 
include  establishments  that  are 
primarily  engaged  in  preparing  meals, 
snacks,  and  beverages  to  customer  order 
for  immediate  consumption,  primarily 
on  the  premises.  Within  the  subsector 
Food  Services  and  Drinking  Places,  the 
industry  groups  (Full-Service 
Restaurants;  Limited-Service  Eating 
Places;  Special  Foodservices;  and  Bars, 
Taverns,  and  Other  Drinking  Places) 


reflect  the  level  of  service  i»ovided.  The 
NAICS  industries  are  described  below. 

Full-Service  Restaurants  provide  a 
complete  menu  of  foil  meals  and  fuU 
waiter/waitress  service. 

Limited-Service  Eating  Places  provide 
a  limited  menu,  limited  waiter/waitress 
service,  or  both.  This  group  is  separated 
into  limited-service  restaurants  and 
cafeterias.  Limited-Service  includes  fest 
food  and  take  out  plus  cafeterias  which 
are  distinguished  based  on  the  cafeteria- 
style  serving  equipment  RefrBshment 
places  indiule  doughnut  shops,  pretzel 
shops,  cocdde  shops,  coffee  shops,  and 
other  such  locations  that  primarily 
prepare  and  provide  a  single-item  menu 
of  food  and  drink  for  immediate 
consimiption.  Establishments  that 
primarily  resell  food  and  drink  prepared 
elsewhere,  and  that  do  not  provide  an 
eating  place,  are  classified  in  retail 
trade. 

Special  Foodservices  inovide 
foodservices  imder  special  conditions. 
The  group  distinguishes  Foodservice 
Contractors.  Caterers,  and  Mobile 
Caterers.  Foodservice  Contractors 
operate  under  a  long  term  contract  to 
provide  foodservices  primarily  in 
institutional,  office,  or  industrial 
locations.  Caterers  provide  event-based 
fbodservioe  for  both  households 
(weddings,  etc.)  and  industrial  accoimts 
(trade  shows,  etc.).  Mobile  Caterers  are 
distinguished  based  on  the  use  of  s 
specialized  vehicle  and  mobile  service. 
Food  carts  that  prepare  foods  rather 
than  merely  selling  food  prepared 
elsewhere  are  clashed  in  this  industry. 

Bars,  Taverns,  and  Other  E>rinking 
Places  (Alcoholic  Beverages)  are 
distinguished  based  on  the  use  of 
special  equipment,  training  and  skills  in 
the  preparation  and  serving  of  alcoholic 
beverages. 

Some  Changes  to  National 
Classification 

This  section  highlights  some  of  the 
significant  changes  to  existing  national 
industry  classifications.  For 
foodservices,  all  coimtries  have  had 
separate  industries  based  on  food  versiis 
alcoholic  beverages;  however,  this  draft 
proposes  new  d^ail  for  the  U.S.  and  a 
redefinition  of  many  of  the  industries 
for  both  Canada  and  Mexico. 

For  Canada,  this  draft  regroups  the 
activities  included  in  CSIC  9211,  9212, 
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and  9213.  Full-Sovice  includes  some  of 
the  operations  that  are  cunently  in  CSIC 
9211  and  9212.  The  ramaining 
establishments  in  these  indusibies. 
namely  those  providing  limited  service 
aie  combined  with  the  establishments  in 
CSIC  9213  to  form  the  Limited-Service 
Eating  Places  industry  of  NAICS.  New 
detail  for  fbodseivioes  contractors, 
caterers,  and  mcAiile  catorers  has  been 
establi^ed  from  within  CSIC  9214. 

For  Mexico,  parts  of  CMAP  931011 
(all  but  cafeterias,  dining  cars,  and 
vmding  madiinas).  931013.  and  931015 
are  combined  in  the  full-service 
classification.  CMAP  931012  (except 
industrial  cafeterias),  931014.  and 
931015  make  up  the  new  Limited- 
Service  Eating  Place  industry  group. 

For  the  United  States.  USiC  5812  is 
^lit  into  separate  detail  for  full-service, 
limited-service,  and  special  services 
restaurants  with  additional  U.S.  detail 
for  special  services  incliiding 
foodservice  contractcHs,  caterers,  and 
mobile  caterers,  a  total  of  six  new 
industries. 


Limitations  and  Constiaiats  oftiie 
NAICS  Classification 

There  are  some  limitations  to  the  draft 
accommodations  structiue. 
Accommodation  establishments, 
especially  hotels  and  motels,  provide 
many  services  other  than  lodging.  For 
example,  many  establishments  have 
restaurants.  Others  have  recreational 
facilities.  Small  establishments  with 
very  limited  lodging  facilities  may  offer 
no  amenities  at  lidl.  Hotels  and  motels 
are  accordingly  not  homogeneous  with 
nspetA  to  the  services  they  provide. 
Moreover,  this  is  by  far  the  largest 
industry  in  the  sulMector.  Nevertheless, 
no  acceptable  way  was  found  to  clearly 
demarcate  the  hotel  and  motel  industry 
into  more  detailed  industries  that  would 
be  collectibfe  in  all  three  countries,  and 
would  apply  to  the  operations  of  the 
industry  in  all  three  countries.  Each 
country  may  add  additional  detailed 
industries,  below  the  4-digit  level  of 
NAICS,  as  necessary  to  meet  national 


needs,  so  hn^  as  this  additional  detail 
^sregates  to  a  NAICS  industry  level  in 
order  to  ensure  full  comparability 
among  the  three  countries. 

A  General  Outline 

The  accommodations  area  is  defined 
to  include  establishmmts  that  are 
primarily  engagsd  in  providing  short- 
term  aooommodatifms.  The  industry 
groups  and  industries  within 
accommodations  have  been  grouped 
based  on  the  various  levels  of  sendees 
and  facilities  provided.  The  NAICS 
industries  are  described  below. 

Hotels  and  Motris  primarily  provide 
traditional  types  of  lodging  sMvices  to 
travelers.  In  addition  to  lodging,  a  range 
of  other  sovices  may  be  providad. 

Casino  Hotels  include  both  lodging 
and  gAming  casinos  as  an  integrated 
facility.  Both  the  lodging  and  gaming 
services  are  generally  major  operations 
and  a  separate  industry  has  been  created 
to  claMi^  these  establishments.  Casino 
Hotels  are  clasdfied  in  this  industry 
regfljrdless  of  whether  separate  data  are 
available  for  the  gambling  and  hotel 
activities  of  these  establishments.  This 
industry  is  becoming  large  in  the  United 
States,  diough  it  does  not  currently  exist 
in  Cmim^h  and  Mexico. 

Other  Traveler  Accommodations 
include  bed  and  breakfast 
establishments,  hostels,  and  other 
establishments  that  provide  lodging  to 
travelers  but  provide  few  of  the  types  of 
ancillary  services  that  hotels  and  motels 
commonly  provide. 

Recreational  Vehicle  Parks  and  Camps 
provide  special  types  of 
accommodations  for  travelers, 
vacationers,  and  others.  Hie  facilities 
are  often  outdoors  (such  as  campsites) 
and  are  recreational  in  nature. 

Rooming  and  Boarding  Houses 
include  ertahlishments  renting  rooms, 
with  or  without  board,  for  indefinite 
periods.  This  industry  primarily 
includes  establishments  known  as 
rooming  houses  and  student  residences. 

Changes  to  the  National  Classifications 

This  section  highlights  some  changes 
to  each  coimtry's  current  industry 

TABtf  1 


classification  of  accommodations.  The 
most  significant  aie: 

For  the  United  States,  the  distinctimi 
between  mendienhip  and  non- 
membership  organizations  that  provide 
lodgbig  has  been  deleted  horn  tike 
danification.  Such  activities  will  be 
classified  based  upon  the  type  of 
^M^mmimHlatiTOrf  being  provided.  The 
current  industry  for  hotels  uid  motels 
(SIC  7011)  has  been  divided  into  four 
NAICS  industries.  Also,  separate 
industries  fat  recreational  vehicle  paries 
and  sporting  camps  have  been 
combined. 

For  Canada,  the  proposal  regroups 
four  existing  industries  (CSIC's  9111, 
9112. 9113. 9114)  into  two  NAICS 
industries  within  the  Traveler 
AcamunodaticHis  industry  group.  In 
addition,  three  existing  industries  have 
hem  combined  into  a  recreational 
vdiicle  parks  and  camp  industry. 

For  Mexico,  the  prt^rasal  regroups 
three  existing  industries  (CMAP's 
932001 .  932002. 032012)  into  two 
NAICS  industries  within  the  industry 
group  for  traveler  accommodations. 

Section  B—Annex:  United  States 
Nationd  Industry  DetaS 

As  explained  in  the  Structure 
presentation  of  this  notice,  the  three 
coimtry  agreement  on  NAICS  envisions 
that  eadi  couhtry  may  choose  to 
develop  national  detailed  industries 
below  the  NAICS  industry  level,  so  long 
as  the  national  detail  can  be  aggregated 
to  the  NAICS  classification,  thus 
assuring  fiill  North  American 
comparability. 

The  ECPC  is  proposing  U.S.  5-digit 
industry  detail  for  the  two  NAICS 
industry  subsectors  covered  in  Part  III  of 
this  notice.  In  the  following  tables, 
proposed  5-digit  detail  is  indicated  in 
italics.  For  cases  where  no  5-digit  detail 
is  shown,  the  ECPC  is  proposing  that  the 
NAICS  4^digit  industries  will  also 
represent  tlM  most  detailed  U.S. 
industries. 


The  defirtboos  o«  status  codes  are  as  tolowK  E-extoBng  indusfcy.  N^iew  hdustiy;  R-rewiaed  Industry;  and  *  means  "part  oT.  The  attirevialton 
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XX 

XXX 

XXXX 

XXX 

XXXX 

xxxxx 


1907  NAICS  «id  U.S.  description 


Foodsefvices  and  Drinking  Places 
Fui-Service  Restaurants 

Fun-Service  Ftoelaurants  

UmNed-Servlce  Eating  Places 
UmMed-SenAce  Restaurants  and  Cafeterias 
UmHed-Senrice  Restaurants ~ 


Status 
Code 


1987 
USiC 
Code 


*5812 


•5812 


1967  USIC  description 


Ealing        Places(tJmile(»-Servtoe 
Restaurants). 


1 1  Table  i— <k>ntimjed 

The  daflnWons  of  status  codes  are  as  foHows:  E-exisiIng  Industry;  N-new  industry;  FUevlsed  industry:  and  *  means  "part  oT.  The  at)tyevietion 

NEC  b  used  for  Not  Elsewhere  Classified. 


xxxxx 

XXXX 


XXX 
XXXX 

XXXX 
XXXX 

XXX 
XXXX 

XX 
XXX 

XXXXI 

XXXX 


XXXX 
XXXX 

xxxxx 
xxxxx 


XXX 


XXXX 

xxxxx 

XXXXX 
XXXX 


1997 I4AICS  and  U.S.  description 


Cafeterias 

Refreshment  Places 


Special  Foodservices 
Foodservice  Contractors 

Caterers 

Mot)ile  Caterers 


Bars,  Taverns,  and  Other  Drinking  Places  (AlcohoKo  Beverages). 
Bars,  Taverns,  and  Other  Drinking  PteKi^s  (Alcoholic  Beverages) 

Accommodations 
Traveler  Accommodations 
Hotels  and  Motels,  except  Casino  Hotels  „ 


Casino  Hotels  „. .. 

Other  Traveler  Accommodations 
Bed  and  Breakfast  Inns 

Att  Other  Traveler  Accomnodations 

Reaeatkm  arxl  Other  Accommodatkxis  

RecreatkKial  Vehcie  Parks  and  Camps. 
Sporting  and  Recreation  Camps 
Recreational  Vehicle  Parks  and  CampgroundsE 

Rooming  and  Boarding  Houses 


Status 
Code 


1987 
USIC 
Code 


*5812 
•5812 

•5461 

•5812 

•5812 
•5963 


5813 

•7011 
•7041 

•7011 

•7011 
•7011 

•7041 


7032 
7033 

7021 
•7041 


1987  USIC  descriptkjn 


Eating  Places  (Cafeterias). 
Eating       Places       (Refreshment 

Places). 
Retail  Bakeries  (Snacks). 

Eating  Places  (Food  Servkse  Con- 
tractors). 

Ealing  Places  (Caterers). 

Direct  Selling  Establishments  (Mo- 
bile Caterers). 

Drinking  Places  (AfeohoRc  Bev- 
erages). 


Hotels  and  Motels  (Hotels  and 
Motels,  Except  Casino  Hotels). 

Organization  Hotels  and  Lodging 
Houses,  on  Membership  Basis 
(Except  Hotels). 

Hotels  and  Motels  (Casino  Ho- 
tels). 

Hotels    and    Motels    (Bed    and 

Breakfast  Inns) 
Hotels  and  Motels  (Except  Hotels, 

Motels  and  Bed  and  Breakfast 

Inns). 
Organteatkxi  Hotels  and  Lodging 

Houses,  on  Memtjership  Basis 

(Except  Hotels) 

Sporting  arxj  Recreatkxial  Camps. 
Recreatk>ral   Vehicle    Parks   and 

Campgrounds 
Rooming  and  Board^ig  Houses. 
Organization  Hotels  arxj  Lodging 

Houses,  on  Memt)ership  Basis 

(Rooming        and        Boardkig 

Houses). 


Table  2 


The  abbreviatkm  "pT  means  "part  oT.  @  means  a  time  series  break  has  been  created  that  is  greater  than  3%  of  the  1992  revenues  for  the 

1987  SIC  industry. 

19Q7  USIC  code 

1987  USIC  descriptkxi 

i007  1  1  C     Waa#«vm.^m«m 

i88r  u.o,  descripuon 

58129 

Ealing  Places 

Full-Service  Restaurants 

Limited-Service  Restaurants. 

• 

Cafeterias. 

Refreshment  Places  (pt). 
Foodseonce  Contractors. 
Caterers. 

5813  1 „.. 

Drinking  Places „.. 

Bars,  Taverns,  and  Other  Drinking  Places  (Alcoholic  Beverages). 

7011 

L  

Hotels  and  Motels „ 

Hotels  and  Motels,  except  Casino  Hotels  (pt). 
Casino  Hotels. 

Bed  and  Breakfast  Inns. 

All  Other  Traveler  Accommodattons.  NEC. 

7021   : 

Rooming  and  Boarding  Houses 

Rooming  and  Boarding  Houses  (pt). 

7032 

Sporting  and  Recreational  Camps  .... 

Sporting  and  Recreatk>n  Camps. 

7033  .» 

Recreatkxial    Vehicle    Parks    and 
Campsites. 

Recreational  Vehk:ie  Parks  and  Carrpgrounds. 

7041® .;. 

Organizatkxi    Hotels    and    Lodging 

Hotels  and  Motels,  except  Casino  Hotels  (pL). 

Houses,  on  Membership  Basis. 

Rooming  and  Boarding  Houses  (pt). 
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Description  of  Changes  to  the  U.S. 
System 

1.  Foodservices  and  Drinking  Places- 
Seven  new  industries  are  added  to  the 
1997  industry  structure  for  this  industry 
subsector.  New  industries  are  the 
following: 

Full-Service  Restaurants  frcni  part  of 
1987  Industry  Code  5812,  Eating  Places. 

Limited-Service  Restaurants  from  part 
of  1987  hidustry  Code  5812.  Eating 
Places. 

Cafeterias  from  part  of  1987  Industry 
Code  5812,  Eating  Places. 

RefiBshment  Places  from  parts  of  1987 
Industry  Code  5812,  Eating  Places  and 
Industiy  Code  5461,  Retail  Bakeries. 

Foodservice  Contractors  from  part  of 
1987  Industry  Code  5812,  Eating  Places. 

Caterers  from  part  of  1987  Industry 
Code  5812,  Eating  Places. 


Mobile  Caterers  transferred  from  part 
of  1987  Industry  Code  5963,  Direct 
Selling  Establishments. 

The  number  of  Foodserving  and 
Drinking  Places  increased  from  2  in 
1987  to  8  in  1997.  For  time  series 
linkage,  1  of  the  1987  industries  is 
comparable  within  three  percent  of  the 
1997  industries.  Industry  5812  was  split 
into  6  new  industries. 

2.  Accommodations — ^Three  new 
industries  are  added  to  the  1997 
industry  structure  for  this  industry 
subsector.  New  industries  are  the 
following: 

Casino  Hotels  from  part  of  1987 
Industry  Code  7011,  Hotels  and  Motels. 

Bed  and  Breakfast  Inns  from  part  of 
1987  Industry  Code  7011,  Hotels  and 
Motels. 


Other  Traveler  Accommodations,  NEC 
from  part  of  1987  badustry  Code  7011, 
'  Hotels  and  Motels. 

One  industry  was  deleted  from  this 
industry  subsector. 

Organization  Hotels  and  Lodging 
Houses,  on  Membership  Basis  was 
deleted  and  the  accommodations  were 
spUt  between  Hotels  and  Motels,  except 
Casino  Hotels  and  Rooming  and 
Boarding  Houses. 

The  number  of  1997  Accommodations 
Industries  increased  bom  5  in  1987  to 
7  in  1997.  For  time  series  linkage,  4  of 
the  5  1987  industries  are  comparable 
within  three  percent  of  the  1997 
industries. 


Salljr  KatMii, 

Administrator,  Office  of  Information  and 
Regalatory  Affairs 

[FR  Doc.  95-18258  Filed  7-25-95;  8:45  ami 
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8ECURmES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  230. 239.  and  274 
ptilllH  Nos.  33-7196;  10-21210;  87-21- 

NN  3236^066 

Monay  MMtot  Fund  Proapaeluaaa 

AQENCY:  Securities  and  Exchange 

Conunission. 

ACTION:  Proposed  amendments  to  niles, 

forms,  and  staff  Guides. 

summary:  The  Commission  is  proposing 
amendments  to  the  legistration  fonns 
ba  money  market  funds.  The 
amendments  would  tailor  the 
prospectus  disclosure  requirements  to 
the  unique  characteristics  of  money 
maiicet  funds.  These  changes  are 
intended  to  allow  money  market  funds 
to  prepare  prospectuses  that  are  shorter, 
simpler,  more  informative,  and  more 
readily  understandable  to  investors. 
DATES:  Comments  on  the  proposed  nUe 
and  form  amendments  and  on  the 
proposed  staff  Guides  must  be  received 
on  or  before  September  27, 1995. 
AOOnESSCS:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  £)C  20549.  All  comment 
letters  should  refer  to  File  No.  87-21- 
95.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room,  450  Fifth  Street,  ^4W., 
Washington,  DC  20549. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Martha  H.  Piatt,  Senior  Attorney,  or 
Robert  E  Plaze,  Assistant  Director,  (202) 
942-0721.  Office  of  Disclosure  and 
Investment  Adviser  Regulation;  for 
accoxmting  questions,  contact  James  F. 
Yolk,  Assistant  Chief  Accoimtant,  (202) 
942-0637,  Division  of  Investment 
Management,  450  Fifth  Street,  NW.. 
Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  Hie 
Securities  and  Exchange  Commission 
("the  Commission")  today  is  proposing 
for  comment  amendments  to  Form  N- 
lA  [17  CFR  239.15A  and  274.11A1  and 
Form  N-3  [17  CFR  239.17a  and 
274.11b],  the  registration  forms  used  by 
open-end  management  investment 
companies  ("mutual  funds")  and 
separate  accounts  organized  as 
management  investment  companies 
("separate  accounts")  to  comply  with 
the  registration  statement  requirements 
of  the  Investment  Company  Act  of  1940 
[15  U.S.C.  80a-l  et  seq.]  ("1940  Act") 
and  to  register  their  seciuities  under  the 


Securities  Act  of  1933  [15  U.S.C  77a  et 
aeq.]  ("1933  Act").  The  proposed 
amendments  would  shorten  and 
simplify  money  maricet  fund 
prospectuses.  Th»Commission  is 
proposing  additional  amendments  to 
Form  N-IA  that  would:  (1)  modify  the 
manner  in  which  the  yirid  of  a  tax 
exempt  money  market  fund  it 
calculated;  (2)  change  the  calculation  of 
total  return  for  partial  years  in  the 
financial  highlights  table;  (3)  remove  the 
requirement  that  funds  file  a  ichadule  of 
performance  quotation  computadons; 
and  (4)  amend  the  instructians 
regarding  the  fee  table.  Confanning 
amendments  are  being  propoaed  to  rule 
482  under  the  1933  Act  [17  CFR 
230.482]  and  Form  N-2  [17  CFR  239.14 
and  274.1la-l].  the  registration  fonn  for 
closed-end  management  investment 
companies.  The  Conunission  also  is 
publishing  related  changes  to  staff 
Guides  to  Forms  N-lA  and  N-3. 

Table  of  Contanis 

Executive  Summaiy 

I.  Background  and  Sununary  of  Troposed 

Amendmsnts 
n.  DiscuBsion  of  the  Proposed  Amendments 

A.  Propoaed  Revisions  Pertaining  to  Money 
Fund  Prospectuses 

1.  Replacement  of  Financial  Highlights 
Table 

2.  Descriptions  of  Investment  Policies  and 
Techniques 

3.  Inclusion  of  Description  of  Advertised 
Perfbcmance  Data  in  SAI 

4.  Sununary  Description  of  Securities 
Valuation 

B.  Other  Amendments 

1.  Calculation  of  Tax  Exempt  Money  Fund 
Yield 

2.  Total  Return  Calculation 

3.  Amendments  to  Fee  Table 

4.  Exhibit  16  to  Form  1^1  A 

C  Request  for  Comments  Regarding 
Prospectus  Simplification  Genendly 
m.  Amendments  to  Staff  Guides 

IV.  Transition  Period 

V.  General  Request  for  Comments 

VI.  Cost/Benefit  of  Proposal 

Vn.  Summary  of  Initial  Regulatocy  Flexibility 

Analysis . 
Text  of  Proposed  Rule  and  Form 

Amendments 

ExecutiTe  Sununary 

The  Commission  is  proposing  to 
amend  the  prospectus  disclosure 
requirements  of  Form  N-IA  to  permit 
and  encourage  money  market  funds 
("money  funds")  to  provide  shorter 
prospectuses  that  are  more  relevant  to 
the  needs  of  typical  money  fund 
investors.  The  Conunission  believes  that 
the  proposed  rule  and  form 
amendments  will  significantly  shorten 
and  simplify  money  fund  prospectuses 
and  provide  valuable  information  to 
investors  in  more  useable  formats.  The 


most  significant  of  the  proposed 
changes  are  summarized  below. 

First,  the  multi-line  financial 
highlights  table  would  be  replaced  with 
a  bar  graph  showing  a  fund's  total 
returns  for  each  of  the  last  ten  years. 
The  bar  graph  is  intended  to  provide 
investors  Mrith  information  regarding 
fund  performance  in  a  simple,  graphic 
format  that  is  easy  to  understand. 

Second,  a  money  fund's  description  of 
its  portfolio  and  investmmt  techniques 
would  be  greatly  abbreviated.  Money 
fund  prospectuses  often  contain 
detailed,  tedinical  desoripticms  of 
instruments  and  investment  techniques 
that  are  unlikely  to  assist  an  investor  in 
understanding  a  money  fund's  essential 
characteristics.  The  Commission  is 
concerned  that  these  complicated 
descriptions  add  substantial  length  and 
complexity  to  money  fund  prospectuses, 
which  may  disooiuage  investors  from 
reading  important  information  in  the 
prospectuses.  The  Commission  proposes 
to  aodress  this  concern  by  permitting  all 
money  funds  to  describe  themselves  in 
their  prospectuses  with  very  basic, 
general  statements  about  their 
investment  objectives  and  portfolio 
composition. 

The  narrative  disclosure  that  money 
funds  would  remove  from  their 
prospectuses  in  response  to  the 
proposals  described  above  would  be 
relocated  to  the  Statement  of  Additional 
Information  ("SAI"),  which  is  available 
to  investors  upon  request  and  without 
charge. 

I.  Background  and  Sommary  of 
Proposed  Amendments 

Money  funds  are  open-end 
management  investment  companies  that 
invest  in  short-term  debt  instruments  or 
instruments  that  have  similar 
characteristics.  Money  funds  currently 
hold  over  $692  billion  in  assets  >  in 
approximately  25  million  shareholder 
accounts.^  Tluough  these  funds, 
individual  investors  are  able  to 
participate  in  the  money  markets. 

Like  other  mutual  funds,  money  fimds 
oSar  investors  a  diversified  and 
professionally  managed  portfolio  of 
securities.  Many  investors  select  money 
funds  as  part  of  their  investment  plans 
because  these  funds  have  characteristics 
that  allow  them  to  be  used  as  a  cash 
management  tool.  These  characteristics 


•  Money  Fund  Report  (July  7. 1995).  $574  bilUon 
it  invested  in  taxable  fundi  and  S118  billion  it 
invested  in  tax  exempt  fundi.  Id. 

'Investment  Company  Institute  Mutual  Fund  Fact 
Book  99  (35tb  ed.  1995).  See  Inveitment  Company 
Act  Rel.  No.  17589  (]uly  17. 1990)  [55  FR  30239 
(]uly  25. 1990))  at  nn.  3-7  and  15-18,  and 
accompanying  text,  for  a  summary  of  the 
development  of  money  funds. 


include  relative  safety  of  principal,  a 
high  degree  of  liquidity,  a  wide  range  of 
shareholder  services  (including  check- 
writing),  and  maintenance  of  a  stable 
net  asset  value,  usually  of  $1.00.  Money 
funds  are  not  protected  by  federal 
deposit  insurance,  and  there  is  no 
guarantee  that  a  money  fimd  will  always 
be  able  to  maintain  a  stable  net  asset 
value.  3  Nevertheless,  maaey  funds' 
success  at  maintaining  a  stable  $1.00 
share  price  has  encouraged  investors  to 
view  these  funds  as  alternatives  to  bank 
deposit  and  checking  account^ 

Form  N-IA  is  the  registration  form 
that  mutual  fimds,  including  money 
funds,  use  to  satisfy  the  registration 
statement  requirements  of  the  1940  Act 
and  to  register  their  shares  imder  the 
1933  Act.  Form  N-IA  permits  mutual 
funds  to  provide  investors  %vith  a 
simplified  prospectus  covering  matters 
of  fundamental  importance  about  the 
funds.  Upon  request,  detailed 
information  is  available  in  an  SAI. 
When  the  Commission  proposed  Form 
N-IA  in  the  early  1980s,  money  funds 
were  relatively  new,  tax  exempt  money 
funds  had  fust  been  introduced,  and 
money  funds  invested  in  only  a  few 
t3rpe8  of  relatively  simple  instruments.' 
Accordingly,  few  provisions  of  the  form 
reflect  the  tmique  characteristics  of 
money  funds  or  specify  the  level  of 


*  bmn  l(a)(vi)  of  Pom  N-IA  requires  a  money 
fond  to  dlacloea  this  bet  on  tb*  cover  of  its 
prospectus. 

*  An  sRcaption  to  this  historical  success  occurred 
in  September  19M  when  the  US  Government 
Money  Market  Fund,  a  series  of  Community 
Bonkers  Mutual  Fund,  Inc.  that  had  invested  in 
certain  adinstabla  rMe  notes,  announced  that  it 
would  liquidate  and  distribute  lesa  than  Sl.OO  per 
shore  to  its  shorefaoldors.  See,  e.g.,  Olaf  de 
Senerpont  Domis  and  Koren  Talley,  "Collopse  of 
Money ^und  Seen  Heightening  Derivatives 
Scrutiny,"  Aoiarican  Banker,  Sept  29, 19M  ot  1,  3; 
Leslie  Wsyne,  Tor  Money  Morket  Investors,  New 
Cautions,"  N.Y.  Times,  Sept  29. 1994  st  Dl.  Da. 

'  In  the  1980s,  these  funds  generally  restricted 
their  investments  to  short-term  U.S.  government 
securitiea.  bonk  instrumonts.  and  canunerciol 
poper.  See.  e.g..  In  the  Motter  of  Intercopitol  Liquid 
Asset  Fund.  Inc..  et  al..  Investment  Company  Act 
Rel.  No.  10201  (Apr.  12. 1978)  (43  FR  10830  (Apr. 
20. 1978)1  (notice  of  applications  for  exemption 
from  section  2(aX41)  of  1940  Act  and  rulos 
promulgated  thmunder  and  order  for  hearing  on 
ten  related  applications).  By  controst  money  funds 
todoy  invest  in  a  vast  array  of  instruments,  many 
of  which  hove  complex  structures.  The  types  of 
instruments  available  ore  constantly  expanding  in 
response  to  demand  from  money  funds.  See  /i0a. 
Section  ILA.2  of  this  Releete.  Thii  trend  is 
especially  morked  in  the  case  of  tax  exempt  money 
funds,  where  the  demand  for  securities  that  ore 
eligible  for  money  fund  investment  bos  resulted  in 
the  investment  bonking  community  developing 
mony  types  of  new  instruments.  See  Investment 
Company  Act  Rel.  No.  19959  (Dec  15. 1993)  [58  FR 
08585  (Dec.  28, 1903))  ("Release  19959")  (proposing 
further  amendments  to  tighten  the  risk-limiting 
conditions  of  rule  2a-7. 17  CFR  27D.2a-7)  at  nn. 
24-25  and  accompanying  text.  All  references  to  rule 
20-7  or  ony  porogroph  of  the  rule  will  be  to  17  CFR 
270.20-7. 


disclosure  appropriate  for  describing  the 
many  difierent  types  of  instruments  that 
now  comprise  money  fimd  portfolios. 
As  a  result,  although  money  funds  are 
acknowledged  as  being  the  most  stable 
and  conservative  muttlual  ftmds,  their 
prospectus  disclosure  is  often  more 
detailed  and  technical  than  that  of  other 
mutual  funds. 

While  detailed  disclosure  about 
investment  policies  and  portfolio 
securities  may  be  material  to  investors 
choosing  among  other  types  of  fimds,  it 
may  not  be  material  to  a  money  fund 
investor.  Money  fund  investment 
policies  and  the  composition  of  money 
fund  portfolios  are  subject  to  much 
more  detailed  regulation  imder  the  1940 
Act  and.  as  a  result,  are  very  similar.' 
While  the  difiiarences  among  taxable 
money  funds,  tax  exempt  money  fimds, 
and  money  funds  that  invest  only  in 
U.S.  government  securities  may  be 
material  to  money  fund  investors,  small 
differences  in  types  of  portfolio 
holdings  that  differentiate  money  fimds 
within  each  of  these  groups  may  not  be 
particularly  important  to  investors,  who 
typically  select  money  funds  on  the 
basis  of  convenience,  shareholder 
services,  or  yield. 

Based  upon  these  considerations,  the 
Commission  is  proposing  to  revise  the 
prospectus  disclosure  requirements  for 
money  funds  to  accoimt  for  the  unique 
characteristics  of  money  funds  and  die 
regulatory  structure  to  which  they  are 
subject.  The  revisions  would  resillt  in 
shorter  and  more  comprehensible 
prospectuses  that  are  mote  relevant  to 
the  needs  of  typical  money  fund 
investors.' 

n.  Discussion  of  the  Proposed 
Amemdments 

A.  Proposed  Revisions  Pertaining  to 
Money  Fund  Prospectuses 

1.  Replacemoit  of  Financial  Highlights 
Table 

The  financial  highlights  table 
currently  required  by  Item  3(8)  of  Form 


•Rule  20-7  |17  CFR  270.2»-7|  allows  money 
funds  to  use  the  amortized  cost  method  of  valuation 
and  the  penny-rounding  method  of  ihore  pricing  to 
osiist  in  maintaining  a  stable  shore  price.  In 
addition,  any  inveitment  com|>any  that  boldi  itself 
out  as  a  money  fund  may  only  invest  in  U.S.  dollor- 
denominoted  initnunents  and  must  meet  the  risk- 
limiting  conditions  of  rule  2a-7  regarding  portfolio 
quality,  maturity,  and  diversification.  Paragraphs 
(b).  (c)(2),  (cX3)  and  (c)(4)  of  rule  2ft-7.  These 
conditioiu  limit  a  fund's  exposure  to  credit,  interest 
rate,  and  currency  risk.  All  references  to  rule  2a- 
7  or  any  paragraph  of  the  rule  «rill  be  to  17  CFR 
270.20-7. 

''In  addition,  shorter  prospectuses  would  result  in 
reduced  printing  end  mailing  costs.  Those  costs 
usually  ore  borne  by  the  fund  and,  indirecUy,  by 
fund  shoreholdor*. 


N-1 A  •  provides  summary  finanrinl 
information  about  a  fund,  including  the 
fund's  total  return  for  each  of  the 
previous  ten  fiscal  years.'  Although  the 
table  provides  useful  information  for 
investors  in  stock  and  bond  funds 
generally,  some  of  the  table's  Items  are 
generally  not  relevant  to  money  fund 
investors  because  money  funds  rarely 
experience  changes  in  per  share  net 
asset  value  or  realize  capital  gains. 

The  Commission  proposes  to  replace 
the  financial  highU^ts  table  in  money 
fund  prospectuses  with  a  bar  graph 
showing  the  fund's  total  return  for  each 
of  its  last  ten  fiscal  years. '°  Because 
most  of  a  money  fund's  rettirn  consists 
of  dividends,  the  bar  graph  would 
primarily  reflect  the  fund's  annual 
yield.  Money  funds  occasionally 
recognize  capital  gains  as  a  result  of  the 
disposition  of  a  portfoUo  security, 
which  would  be  reflected  in  the  bar 
graph  as  part  of  the  fund's  total  return. 
If  a  fund  makes  capital  gains 
distributions  during  the  period,  a 
footnote  to  the  graph  would  state  the 
amoimt  of  the  distribution  per  share  and 
indicate  that  the  amount  of  the 
distribution  is  indicated  in  the  bar  graph 
by  a  shaded  or  otherwise  distinctively 
marked  area  of  the  bar  for  each  year  for 
which  such  a  distribution  was  made.  ■  ■ 
The  bar  graph  woidd  be  accompanied 
by  statements  that:  (1)  Past  performance 
is  not  predictive  of  future  performance; 
(2)  performance  is  primarily  affected  by   . 
short-term  interest  rates  and  fund 
ejmenses;  and  (3)  more  detailed 
information  regarding  performance  is 
contained  in  the  financial  statements  in 
die  SAI. 

The  bar  graph  is  intedded  to  provide 
investors  with  a  deletion  of  historical 


JMI 


*  Most  of  the  farai  amendments  ore  being 
proposed  for  both  Form  N-IA  and  Form  H-3.  For 
esse  of  reference,  citationi  to  proposed  and  current 
form  items  and  instructions  refer  to  Form  N-IA 
unless  the  context  otherwise  requires. 

*The  financial  highlights  table  contains  the 
following  fourteen  items:  beginning  net  ass  it  value; 
net  investment  income;  net  gains  (losses);  totsl 
income  from  investment  operations;  dividends  from 
net  investment  income:  distributions  from  capital 
gains;  returns  of  capital;  total  distributioos;  ending 
net  asset  value;  total  return;  total  net  aasets;  ratio 
of  expenses  to  average  net  assets;  rstio  of  net 
income  to  average  net  assets;  and  portfolio  turnover 
rate.  The  table  if  required  to  contain  information  for 
the  fund's  lost  ten  fiscal  years.  Item  23  of  Form  N- 
lA  requires  thai  the  financial  highlights 
information  for  each  of  the  previous  five-fiscal  yean 
be  provided  in  'und  annual  reports  to  shoreholdert. 

■°  Proposed  hem  3(b).  The  financial  statements  for 
the  fimd's  previous  fiscal  year  would  continue  to 
be  required  in  the  SAL  See  Item  23  of  Form  N-IA., 
While  other  mutual  funds  curreutiy  are  required  to 
provide  a  periormance  graph  and  discussion  of 
performance  in  their  pros{>ectuses  or  annual 
reports,  money  funds  are  exempt  frfHn  those 
requirements  of  Form  N-IA.  See  Investment 
C(»npany  Act  Rel.  No.  19382  {Apr.  6. 1993).  (58  FR 
10050  (Apr.  12. 1993))  ("Release  19382"). 

■  ■  Proposed  Item  3(b)  of  Form  N-1  A. 
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fund  returns  in  a  farmat  that  is  simple 
and  understandable.  The  Commission  is 
particularly  concerned  that  investors 
with  long-term  financial  goals,  such  as 
those  using  mutual  funds  to  fund  a 
retirement  plan,  imderstand  that  money 
funds  provide  them  with  substantially 
less  of  an  opportimity  for  long-term 
growth  than  other  types  of  mutual 
funds. 

Comment  is  requested  whether  funds 
should  be  required  to  compare  their 
performance  during  each  of  the  ten 
years  with  that  of  an  index,  and.  if  so. 
what  type  of  index  should  be  required 
for  die  comparison.  Such  a  comparison 
would  permit  investors  to  compare  how 
the  fund  performed  relative  to 
alternative  investments  or  industry 
averages.  For  example,  should  money 
funds  be  required  to  compare  their  total 
returns  to  changes  in  the  Consumer 
Price  Index,  or  to  a  securities  index?  In 
order  to  foster  ccmiparability  among 
funds,  shoiUd  the  Commission  prescribe 
the  scale  of  the  vertical  and  horizontal 
axes  of  the  graph  and  other  formatting 
specifications? 

The  Commission  requests  comment 
whether  money  fund  investore  are  likely 
to  use  historical  performance 
information  when  selecting  a  money 
fund.  Alternatively,  or  supplementally, 
should  the  Cranmission  require  a  short- 
term  depiction  of  fund  yield,  such  as  a 
line  graph  comparing  the  fund's  yield 
during  die  last  twelve  months  with  that 
of  an  index  of  short-term  or  money 
funds  securities.  Would  investors  find  a 
line  graph  showing  recent  yields  useful 
in  money  fund  annual  and  semi-annual 
reports  to  shareholders,  documents  that 
focus  on  the  more  recent  financial 
history  of  the  fund?  ShoiUd  such  a 
graph  be  substituted  for  the  current 
financial  highlights  tables  in  those 
reports? 

2.  Descriptions  of  Investment  Policies 
and  Techniques 

Item  4(a)  of  Form  N-1 A  requires  a 
fund  to  describe  how  it  proposes  to 
achieve  its  investment  objectives.  The 
Commission  is  proposing  to  amend  this 
item  to  reduce  substantially  the  amount 
of  detailed,  technical  information 
regarding  investment  policies, 
techniques,  and  instruments  now  found 
in  money  fund  prospectuses.  In 
addition,  this  item  would  be 
reorganized  to  clarify  its  requirements. 

Item  4(a}(ii)  of  Form  N-lA  currently 
requires  "a  short  description  of  the 
types  of  securities"  in  which  a  fund 
invests,  as  well  as  any  "special 
investment  practices  or  techniques" 
used  by  the  fund  in  connection  with 
those  securities  and  "significant 
investment  poiiqies  or  techniques  (such 


as  risk  arbitrage,  repurchase  agreonents. 
forward  delivery  contracts,  investing  for 
6ontrol  or  management)"  that  the  fund 
uses  or  intends  to  use  in  the  foreseeable 
future. '2  The  responses  to  paragraphs  (a) 
and  (b)  of  Item  4  have  become  the 
longest  and  most  complex  section  of 
many  money  fund  prospectuses."  The 
responses  often  include  detailed 
descriptions  of  numerous  types  of 
instruments,  including  U.S.  Treasury 
bills  and  notes,  government  agency 
securities,  short-term  tranches  of 
collateralized  mortgage  obligations  and 
other  types  of  asset-backed  seciirities, 
certificates  of  deposit,  bankere' 
acceptances,  floating  and  variable  rate 
securities,  commercial  paper,  and 
repurchase  and  reverse  repurchase 
agreements.  The  list  is  even  longer  for 
tax  exempt  money  fund  prospectuses, 
which  may  contain  descriptions  of 
variable  rate  demand  notes;  put  bonds: 
general  obligation  bonds;  bond,  revenue, 
and  tax  anticipation  notes;  industrial 
development  bonds;  lease  obligations; 
tax  exempt  commercial  paper;  and 
"synthetic"  instruments.  such\s  tender 
option  bonds  and  custodial  receipts. 
Descriptions  of  particidar  securities  are 
often  accompanied  by  lengthy 
descriptions  of  investment  techniques, 
such  as  purchasing  securities  on  a 
"when-issued"  basis  and  acquisition  of 
stand-by  commitments.'* 

The  following  is  a  typical  description 
of  a  portfolio  security  for  a  tax  exempt     ' 
money  fund  currently  provided  in 
response  to  Item  4(a): 

The  Fund  may  purchase  participation 
interests  in  municipal  securities  that  have 
fixed,  floating  or  variable  rates  of  interest. 
These  participation  interests  will  be 
purchased  from  financial  institutions  that 
sell  undivided  interests  in  the  securities  that 
underlie  tlje  instrument.  The  Fund  will  only 
purchase  such  an  interest  if:  (i)  the 
underlying  securities  mature  in  twelve 
months  or  less  or  the  instrument  includes  a 
right  to  demand  payment  (a  "demand 
feature"),  usually  exercisable  within  no  more 
than  seven  days;  (ii)  the  security  meets 
certain  quality  standards  set  forth  by  the 
Fund  and  federal  regulation;  and  (iii)  the 
security  is  accompanied  by  an  opinion  of 


counsel  or  is  the  subject  of  a  ruling  from  the 
Internal  Revenue  Service  stating  that  the 
interest  earned  is  exempt  bam  federal 
income  tax. 

Another  tax  exempt  money  fund 
describes  the  investment  technique  of 
purchasing  municipal  bonds  on  a 
"when-issued"  basis,  also  in  response  to 
Item  4(a).  as  follows: 

The  Fund  may  purchase  Mimicipal 
Obligations  on  a  "when-issued"  basis — the 
purchase  of  securities  which  are  paid  for  and 
delivered  beyond  the  normal  settlement  date. 
The  Fund  will  generally  not  pay  for  such 
securities  or  start  earning  interest  on  them 
until  they  are  received.  Securities  purchased 
on  a  when-issued  basis  are  recorded  as  an 
asset  and  subject  to  changes  in  value  based 
upon  changes  in  the  genial  level  of  interest 
rates.  The  Fund  expects  that  its  commitments 
to  purchase  when-issued  securities  will  not 
exceed  25%  of  total  assets,  absent  unusual 
market  conditions,  and  that  it  will  not 
commit  to  purchase  when-issued  securities 
beyond  45  days.  The  Fund  does  not  intend 
to  purchase  when-issued  securities  for 
speculative  purposes  but  only  to  further  its 
investment  objective. 

To  be  eligible  for  money  fund 
investment  under  rule  2a-7,  the 
instruments  described  above  all  must  be 
high  quality  and,  although  they  may 
have  different  mechanisms  for 
determining  interest  rates  or  maturity, 
all  are  designed  to  have  the  stability  of 
principal  and  yield  of  short-term  debt 
instruments,  llie  riskiness  of  any 
particular  investment  technique  is 
further  limited  by  rule  2a-7'8  maturity 
and  currency  denomination 
conditions.  ■'  as  well  as  the  requirement 
that  the  board  of  directora  adopt 
procedures  designed  to  maintain  a 
stable  share  price  or  net  asset  value." 

Because  of  the  limitations  on 
securities  in  which  a  money  fimd  is 
permitted  to  invest,  the  partioUar  types 
of  securities  in  which  a  fund  invests  are 
unlikely  to  be  an  important  factor  for 
most  investors  when  selecting  a  money 
fund.i^  Moreover,  detailed,  technical 


"  Item  4(b)(ii)  (piopoMd  instruction  3(iil  to  item 
4(a))  pennits  a  fund  simply  to  identify  a  practice 
if  five  percent  or  less  of  the  fund's  net  assets  an 
placed  "^t  risk"  by  the  practice.  Money  funds 
generally  are  not  able  to  take  advantage  of  this 
opportunity  to  simplify  theii  disclosure  because 
they  require  the  flexibility  to  employ,  above  the  five 
percent  "at  risk"  level,  many  or  all  of  the 
investment  practices  they  describe. 

"Some  money  funds,  however,  already  limit 
those  descriptions  to  general,  twsic  statements 
about  the  securities  in  wliich  they  invest 

■*  Descriptions  of  particular  types  of  securities 
(Item  4(aj(ii)(B](l))  and  various  investment 
techniques  (Item  4(a)(ii)(B)(l)  and  (D))  used  by  a 
fund  often  appear  together  in  the  same  section  of 
money  markist  fund  prospectuses. 


I'Rule  2a-7  limits  the  amount  of  currency  risk  to 
which  money  funds  can  tie  exposed  tiy  restricting 
their  investments  to  U.S.  dollar-denominated 
liutruments.  Paragraph  fc)(3)  of  rule  2a-7.  The  rule 
limits  the  interest  rate  and  credit  risks  to  which 
money  funds  can  be  exposed  by  requiring  that  they 
maintain  a  dollar-weighted  average  portfolio 
maturity  of  no  more  than  ninety  days  and  generally 
invest  in  individual  securities  that  have  remaining 
maturities  of  no  more  than  397  days.  Paragraph 
(c)(2)  of  rule  28-7. 

■*  See  paragraph  (c)  of  rule  2a-7. 

■^  The  Commission  has  considered  whether 
disclosure  of  each  type  of  security  may  provide 
investors  with  information  they  can  use  to  avoid 
investment  in  money  market  funds  investing  in 
securities  whose  characteristics  may  threaten  the 
fund's  stable  net  asset  value.  In  1994  a  number  of 
fund  advisers  took  steps  to  maintain  the  share 
values  of  money  funds  that  had  invested  in 
adjustable  rate  securities  that  had  interest  rate 
adjustment  formulas  tiiat  did  not  result  in  the  value 


desariptions  of  instiummts  and 
investment  techniques  are  unlikely  to 
contribute  to  investor  imderstanding  of 
a  money  fund's  essential  characteristics. 
Finally,  these  complicated  descriptions 
often  add  substantial  length  to  money 
fimd  prospectuses,  contributing  to 
investors'  perceptions  that  prospectuses 
are  too  complicated  and  discouraging 
them  from  reading  the  important 
informaticm  that  is  in  the  prospectuses. 

To  address  these  concerns,  uie 
Commission  is  proposing  to  add  an 
instruction  to  Item  4  stating  diat  it  is 
sufficient  for  a  money  fimd  to  describe 
the  characteristics  of  the  fimd  and  its 
portfolio  in  very  general  and  basic  terms 
[e.g..  that  it  seeks  to  maintain  a  stable 
net  asset  value  of  Si  .00  by  investing  in 
a  portfolio  of  high-quality,  short-term 
debt  obligations  issued  by  corporations, 
banks  and  other  financial  institutions). 
and  that  a  listing  or  description  of  the 
particular  instruments  that  the  fund 
may  purchase  is  not  necessary.  '^  If  the 
fund  limits  investment  to  a  group  of 
securities  or  a  type  of  issuer  (e.g..  to  U.S. 
government  securities),  the  fund  would 
also  be  required  to  identify  any  other 
group  of  securities  or  type  of  issuer  in 
whidi  it  has  reserved  the  right  to  invest 
more  than  five  percent  of  assets,  unless 
the  fund  has  not  invested  more  than  five 
percent  of  its  assets  in  those  securities 
within  the  past  year  and  has  no  current 
intention  of  doing  so  in  the  foreseeable 
future."  For  example,  if  the  "XYZ  U.S. 
Government  Money  Market  Fund" 
reserves  the  right  to  invest  twenty 
percent  of  its  assets  in  corporate 
obligations  and  has  invested  in  such 
securities  within  the  past  year,  the  fund 
would  state  that  in  its  prospectus. 

Hie  proposed  instruction  is  intended 
to  encourage  funds  to  avoid  lengthy 
descriptions  of  the  areas  currently 
covered  by  Item  4(a)  that  have  resulted 
in  techniad,  multi-page  descriptions  of 
types  of  securities  and  investment 
policies  and  techniques.  Instead,  the 
detailed  descriptions  of  instruments  and 


of  the  security  returning  to  par  on  the  interest  rate 
reset  date  as  required  by  rule  2a-7;  the  adviser  of 
one  fund  holding  these  instruments  was  not  in  a 
position  to  take  steps  to  maintain  the  fund's  share 
price.  See  supra,  note  4.  Under  the  current 
requiremenu  of  Form  N-IA,  these  funds  disclosed 
that  they  invest  in  adjustable  rate  instruments,  but 
generally  did  not  describe  the  terms  of  the  interest 
rate  adjustment  formula  of  each  instrument  Thus, 
even  under  the  current  rules,  investors  are  not  able 
to  ascertain  whether  to  avoid  funds  investing  in 
inappropriate  securities.  Because  the  interest  rate 
adjustment  formulas  are  complicated,  if  the 
Commission  were  to  require  disclosure  of  the 
formulas,  money  market  fund  prospectuses  would 
be  considerably  longer  and  more  complex,  even 
though  most  investors  could  not  be  expected  to 
draw  any  conclusions  as  to  the  appropriateness  of 
a  particular  adjustable  rate  security. 

'■  Propoeed  Instruction  1  to  Item  4(a). 

■*  Proposed  Instruction  1(b)  to  Item  4(a). 


techniques  would  be  placed  in  the  SAL 
where  they  would  bfr  available  upon 
request  to  interested  investors, 
including  those  who  restrict  their 
investments  in  mutual  funds  to  funds 
that  invest  only  in  particular  types  of 
instruments.  30  The  proposedinstruction 
makes  clear  that  the  Commission  is  not 
proposing  to  eliminate  from  money  fund 
prospectuses  discussion  of  those 
material  investment  policies  that 
distinguish  one  group  of  money  funds 
from  another.^'  For  example,  a  fund 
would  be  expected  to  state,  as 
appropriate,  that  it  proposes  to  achieve 
its  investment  objective  by  investing 
oidy  in  Government  securities, 
securities  exnnpt  from  the  income  taxes 
of  a  particular  state,  or  securities  exmnpt 
from  federal  income  taxation.  The 
proposed  instruction  also  makes  explicit 
that  a  money  fund  is  not  required  to 
describe  the  detailed  investment 
policies  that  it  has  adopted  in  order  to 
comply  with  rule  2a-7.= 

The  proposed  changes  should  not  be 
interpreted  to  suggest  that  the 
Commission  believes  that  investment  in 
a  money  fund  is  riskless.  No  substantive 
changes  are  being  proposed  to  existing 
Item  4(c)  (Item  4(b),  as  proposed  to  be 
amended),  which  requires  a  money  fund 
to  discuss  "briefly  the  principal  risk 
facton  associated  with  investment"  in 
the  fund,  including  risk  factors  peculiar 
to  the  fund  and  those  of  the  same  fund 
type  generally.  Money  funds  would 
continue  to  respond  to  this  sub-item  and 
to  Item  1(a)  of  Form  N-IA.  which 
requires  a  money  fund  to  disclose  on  the 
cover  page  of  its  prospectus  that  an 
investment  in  the  fund  is  neither 
insured  nor  guaranteed  by  the  U.S. 
government  and  that  there  can  be  no 
assurance  that  the  fund  will  be  able  to 
maintain  a  stable  net  asset  value."  A 
money  fund  that  is  sold  by  or  through 
a  bank,  or  whose  name  is  the  same  as, 
or  similar  to.  the  name  of  a  bank  that 
advises  or  sells  the  fund's  shares,  would 


"Proposed  Instruction  3  to  Item  13.  Requiring 
more  detailed  disclosure  in  the  SAI  also  enables 
Commission  staR  to  review  whether  the  fund's 
stated  policies  and  techniques  comply  with 
regulatory  requirements. 

>■  Proposed  Instruction  1(b)  to  Item  4(a). 

°  The  Commission  also  proposes  to  reorganize 
the  current  structure  of  sub-item  4(a).  Several 
paragraphs  would  be  redesignated  as  instructions  to 
reflect  their  modifying  the  more  general 
requirements  of  Item  4. 

^In  addition,  other  amendments  that  were 
proposed  to  Form  N-IA  in  1993  would  require  a 
money  fund  to  disclose  the  fund's  reliance  on  credit 
and  liquidity  enhancements  from  third  parties 
when  more  than  forty  percent  of  the  fund's  portfolio 
consists  of  securities  subject  to  such  features  and, 
for  single  state  tax  exempt  money  market  funds,  the 
risks  associated  with  reduced  issuer  diversification 
and  greater  geographic  concentratioa  See  Release 
19959,  supra  note  5  at  nn.  196-197. 


also  continue  to  be  required  to 
prominendy  disclose  on  the  cover  page 
of  its  prospectus  that  shares  in  the  fund 
are  not  deposits  or  obligations  of,  or 
guaranteed  or  endorsed  by,  the  bank, 
and  that  the  shares  are  not  federally 
insured.^* 

3.  Inclusion  of  Description  of 
Advertised  Performance  Data  in  SAI 

Item  3(c)  currently  requires  a  brief 
explanaticm  in  the  prospectus  of  how 
the  fund  calculates  performance  data      , 
that  it  advertises.^  Because  money  fund 
yields  are  calculated  in  a  uniform 
manner  prescribed  by  the  Commission, 
an  inve^or  is  unlikely  to  use  these 
descriptions  when  evaluating 
advertisements  by  the  fund.  The 
Commission  therefore  proposes  to 
p>ermit  a  money  fund  to  place  its 
response  to  this  item  in  the  SAI  if  the 
response  is  incorporated  by  reference 
into  the  prospectus.^  The  (Commission 
requests  comment  on  whether  this 
option  shoidd  be  made  available  to 
other  mutual  funds.  27  « 

4.  Summary  Description  of  Securities 
Valuation 

Item  7(b)  of  Form  N-IA  requires 
funds  to  describe,  among  other  things, 
the  way  in  which  the  pimlic  offering 
price  of  fund  shares  is  determined  and 
the  timing  of  the  determination.  The 
methodologies  money  funds  use  to 
calcidate  their  net  asset  values  are 
prescribed  by  the  1940  Act  and 
Commission  fules  and  are  designed  so 
that  the  value  of  each  share  represents 
the  pro  rata  value  of  the  assets  of  the 
fimd.  typically  at  a  stabilized  share 


^See  Letter  to  Registrants  from  Barbara  ).  Green, 
Deputy  Director,  Division  of  Investment 
Management  (May  13, 1993). 

^  This  disclosure  provides  a  basis  for  inclusion 
of  performance  information  in  advertisements.  Rule 
4S2  advertisements  may  only  include  information 
the  "substance  of  which"  is  included  in  the  fund's 
statutory  prospectus.  For  performance  quotations, 
this  requirement  is  met  if  the  methodology  for 
calculating  performance  is  set  forth  in  the 
prospectus.  See  Dechert,  Price  ft  Rhoads  (pub.  avalL 
Nov.  12, 1979).  The  Division  has  recommended 
eliminating  the  "substance  of  which"  requirement 
(see  Protecting  Investors:  A  Half  Century  of 
Investment  Company  Regulation  349,  Division  of 
Investment  Management,  United  States  Securities 
and  Exchange  Commission  (May  1992)),  and 
legislation  has  t)een  introduced  that  would 
eliminate  the  requirement  (see  H.R.  1495. 104th 
Cong.,  1st  Seas.  §  3  (1995)). 

^Proposed  Instruction  to  Item  3(d).  Because 
information  incorporated  by  reference  from  the  SAI 
is  deemed  to  be  included  in  the  prospectus,  the 
legal  requirement  that  the  substance  of  the 
information  in  an  advertisement  be  contained  in  the 
statutory  prospectus  would  be  met.  If  adopted,  the 
response  to  this  item  would  be  the  only  response 
to  a  prospectus  item  that  could  be  incorporated  by 
reference  from  the  SAI. 

"The  Division  is  considering  deleting  the  guide 
regarding  explanations  of  performance  data  from 
Form  h4-lA  (Guide  32). 
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value  of  $1.00.^  The  descriptions  of 
these  methodologies,  which  tend  to  be 
complicated,  may  be  less  important  to 
money  fund  investors  than  the  fact  that 
the  share  price  represents  a  pro  rata 
share  of  the  fund's  net  assets.  Therefore, 
the  Commission  is  proposing  to  pomit 
money  funds  simply  to  state  in  the 
prospectus  that  the  share  price 
represents  a  pro  rata  share  of  the  net 
assets  of  the  fund,  and  to  describe  in  the 
SAI  the  pricing  method  employed  by 
the  fund.» 

In  the  case  of  a  money  fund  that  seeks 
to  maintain  a  Stable  net  asset  value,  the 
timing  of  the  determination  of  the  share 
price  each  day  may  not  be  material  to 
an  investor  who  will  ordinarily  receive 
the  same  price  pet  share  regardless  of 
the  time  a  payment  is  made  or  a 
redemption  tendered.^  Therefore,  the 
Commission  is  proposing  to  relieve 
money  funds  that  seek  to  maintain  a 
stable  net  asset  value  from  the 
requirement  to  disclose  in  the 
prospectus  the  timing  of  the 
determination  of  the  offering  price.  This 
information  would  continue  to  appear 
in  the  SAI.3' 

B.  Other  Amendments 

1.  Calculation  of  Tax  Exempt  Money 
Fund  Yield 

Tax  exempt  funds  typically  advertise 
a  "tax  free"  yield.  Under  staff  gmdes,  a 
money  fund  that  holds  itself  out  as 
distributing  income  that  i&  exempt  from 
income  taxation  may  invest  up  to 
twenty  porcent  of  its  net  assets  in 
taxable  securities  or  invest  its  assets  so 
as  much  as  twenty  percent  of  its  income 


"The  mathodoiogia*  include  amortized  coat 
(acquisition  coat  as  adjusted  for  amortization  of 
premium  or  accretion  of  discount),  market  value 
(marking  to  market  daily),  and  fail  value  (good  Eaith 
eatimate  by  the  board  of  directors)  and 
combinations  of  these  methods. 

>*Sea  Item  19.  Instruction  1  (valuation 
procedure).  Money  market  funds  would  continue  to 
state  in  the  prospectus  when  the  fund  will  not 
process  requests  to  pun^ase  or  sell  shares.  See 
Guide  28  to  Form  H-IA  (interpreting  Item  7 
regarding  days  on  which  fund  will  not  price 
shares). 

^Perhaps  more  important  to  a  money  market 
fund  investor  is  the  relationship  of  the  timing  of  a 
share  purchase  to  the  accrual  of  dividends  on  the 
investment  (for  example,  whether  dividends  on 
shares  begin  to  accrue  on  the  day  the  fund  receives 
the  investment,  or  on  the  next  business  day).  This 
information  would  continue  to  be  required  in  the 
prospectiu  in  response  to  Item  6(f)  (Capital  Stock 
and  Other  Securities).  Funds  also  would  be 
required  to  disclose  the  date  on  which  dividends 
cease  accruing  as  the  result  of  a  redemption. 
Proposed  Instruction  to  Item  8(a)  (Redemption  and 
Repurchase). 

>■  See  Item  19,  Instruction  3  (timing  of  calculation 
of  net  asset  value).  A  money  market  fund  that  does 
not  maintain  a  stable  net  asset  value  would 
continue  to  describe  the  timing  of  its  share  price 
calculation  in  the  prospectus. 


is  taicable.^  In  addition,  most  tax 
exempt  mcmey  funds  reserve  the 
authority  to  temporarily  invest  any  or 
all  of  the  fund's  assets  in  taxable 
securities  if  no  suitable  tax-exempt 
securities  are  available.  Because  taxdile 
instruments  generally  have  higher 
yields  than  tax  exempt  instruments,  a 
prospective  investor  may  be  unaware 
that  a  tax  exempt  fund's  relatively 
higher  yield  may  be  the  result  of  the 
inclusion  of  some  taxable  securities  in 
its  portfolio.  Therefore,  the  Commission 
is  proposing  to  revise  the  money  fund 
yield  formula  set  forth  in  Item  22(a)  of 
Form  N-IA  to  require  a  tax  exempt  fund 
to  reduce  any  taxable  income  by  a 
percentage  equal  to  the  highest  marginal 
income  tax  rate  in  effect  at  the  time  the 
yield  is  quoted.  ^^  The  tax-adjusted  yield 
would  represent  a  more  accurate  tax- 
fi«e  yield,** 

2.  Total  Return  Calculation 

The  Commission  is  proposing  a 
technical  amendment  to  the  instructions 
regarding  calculation  of  the  total  rettim 
in  the  financial  highlights  table  that 
would  apply  to  all  management 
investment  companies  using  Forms  N- 
lA  and  N-2.''  Instruction  11(e)  to  Item 
3  of  Form  N-lA  currently  requires  a 
fund  to  annualize  total  return  for  partial 
year  periods.  The  Commission  is 
concerned  that  annualization  of 
performance  based  on  a  short  period 
may  result  in  a  distorted  performance 
figure  that  may  mislead  investors.^  The 
Commission  proposes  to  amend  the 
instruction  in  Form  N-IA  and  add  an 
instruction  to  Form  N-2  to  require  that 
performance  for  a  period  of  less  than 
twelve  months  be  stated  without 
annualization. 

3.  Amendments  to  Fee  Table 

The  Commission  is  proposing  several 
technical  amendments  to  Item  2  of  Form 
N-IA,  which  requires  a  fund  to  provide 
in  its  prospectus  a  table  stunmarizing 
the  transaction  and  operating  expenses 
■associated  with  an  investment  in  the 


^  See  Guide  1  to  Form  N-IA. 

"  If  a  fund  represents  itself  as  being  free  from 
state  and/or  local  income  taxation  as  well  as  federal 
income  taxation,  the  fund  would  also  be  required 
to  reduce  the  yield  of  those  securities  that  are  not 
exempt  bt>m  state  andVor  local  income  taxation  by 
the  highest  marginal  state  and/or  local  income  tax 
rates  for  individuals. 

^The  Commission  is  also  propoaing  technical 
amendments  to  rule  482  and  Form  N-IA  to  clarify 
that  money  market  funds  may  advertise  tax 
equivalent  and  tax  equivalent  effective  yields  and 
how  thoee  yields  should  be  calculated. 

'^  If  the  proposed  amendments  to  Item  3  are 
adopted,  money  market  funds  would  be  exeiqpt 
from  the  Financial  Highlights  table  requirement 

'^  Notwithstanding  the  current  instruction,  the 
Commission  urges  funds  not  to  annualize  the  total 
return  for  a  partial  year. 


fund.  In  addition,  the  fee  table  provides 
examples  of  what  expenses  a 
sharwiolder  would  pay  if  shares  were 
redeemed  at  the  end  of  several  time 
periods. 

Instruction  13(a)  to  hem  2(a)  of  Form 
N-IA  instructs  funds  that  have  expense 
reimbursement  or  fee  waiver 
arrangements  that  reduce  fund  operating 
expenses  to  reflect  these  arrangements 
in  their  fee  table  if  the  reimbursement 
or  waiver  "will  continue."  The 
Commissiooi  is  proposing  to  amend  the 
instruction  to  clarify  that  the  phrase 
"will  continue"  applies  regardless  of 
whether  a  guarantee  that  the 
arrangement  will  continue  is  in  place.  A 
fund  is  reqiured  to  update  its  prospectus 
by  means  of  a  prospectus  supplement  or. 
"sticker"  to  reflect  a  material  change  in 
the  reimbursement  or  waiver 
arrangement.^  As  a  result,  fund 
shareholders  will  be  informed  of 
decreases  in  amounts  reimbursed  or  fees  ~ 
waived  that  would  have  a  material  affect 
on  fund  expenses. 

Two  amendments  are  being  proposed 
to  conform  Form  N-IA  to  Forms  N-3 
and  N— 4.  The  instructions  to  the 
example  in  the  table  would  be  amended 
to  permit  a  new  fund  to  adjust  the  data 
in  the  example  to  reflect  the  completion 
of  amortization  of  expenses  associated 
with  organizing  the  frmd  ^  and  to 
prescribe  a  metiiod  for  allocating 
account  fees  charged  to  shareholdere  in 
an  investment  company  complex  or  a 
series  company." 

Fimds  are  currentiy  required  to 
provide  a  brief  explanation  of  the  table 
immediately  after  the  table.  The 
proposed  amended  instruction  would 
permit  funds  to  provide  the  explanation 
"contiguous  to"  the  table,  giving  funds 
additional  discretion  to  determine  how 
the  table's  purposes  can  be  made  clear 
to  investors.'** 

4.  Exhibit  16  to  Form  N-lA 

Fimds  are  currentiy  required  by  Item 
24  of  Form  N-1 A  to  include  as  an 
exhibit  to  their  financial  statements  a 
schedule  showing  how  the  fund 
computes  performance  quotations.  The 
Commission  is  proposing  to  remove  this 
requirement.  Fimds'  calculations  of 
their  performance  data  instead  will  be 
reviewed  during  fund  examinations. 


C.  Request  for  Comments  Regarding 
Pmspectus  Simplification  Generally 

The  Commission  is  currentiy 
reviewing  the  prospectus  disclosure 
requirements  for  all  management 
investment  companies  to  determine 
what  changes  might  improve  further  the 
quality  of  prospectus  disclosure, 
particularly  in  light  of  regulatory 
developments  and  changes  in  the 
investment  company  industry.^'  The 
Commission  would  consider  proposing 
further  amendments  to  Form  N-IA  to 
simplify  and  generally  improve  the 
quality  of  prospectus  disclosure  to 
investors  in  other  types  of  mutual  funds. 
The  Commission  requests  comments 
and  suggestions  about  ways  in  which 
the  Form  may  be  amended  to  further 
shorten  and  simplify  prospectus 
disclosure  for  other  mutual  funds. 
Specifically,  the  Commission  seeks 
comment  on:  (i)  whether  some 
information  currentiy  required  to  be 
presented  in  narrative  form  could  be 
presented  more  effectively  in  a  graphic, 
pictorial,  or  tabular  format;  and  (ii) 
whether  the  appropriate  allocation  of 
required  disclosure  between  the 
prospectus  and  the  SAI  should  be 
clarified. 

The  Commission  also  requests 
comment  on  the  utiUfy  to  investore  of 
money  fund  portfolio  schedules,  which 
are  provided  in  semi-annual  reports  to 
shareholdere.^  Do  these  schedules 
provide  useful  information  for 
investore?  Should  other  information  be 
provided  instead  or  in  a  different  format 
from  that  currentiy  required? 

in.  Amendments  to  Sta£f  Guides 

Form  N-IA  is  accompanied  by  a 
series  of  staff  guides  designed,  among 
other  things,  to  clarify  the  disclosure 
requirements  in  the  form.  The  Appendix 
to  this  release  contains  draft  revisions  to 
the  current  guides. 

The  Division  of  Investment 
Management  (the  "Division")  intends  to 
revise  Guides  3,  4, 8  and  22  to  Form  N- 
lA  to  reflect  the  amendments  proposed 
today.  Guide  3  (Investment  Objectives 
and  Policies)  would  be  revised  to  urge 
money  funds  to  be  concise  in  describing 
the  maimer  in  which  they  propose  to 


"  The  Conmiission  acknowledges  that  a  material 
change  requiring  a  stickving  of  a  fund's  prospectus 
tvould  ordinarily  not  occur  where  a  fee  waiver  or 
reimbursement  is  increased,  thereby  reducing  fund 
expenses. 

"Instruction  14(a)  to  Form  N-IA. 

^  Proposed  Instruction  14(i)  to  Item  2(a)  of  Form 
M-IA. 

*>See  Genecal  Instruction  1  to  Item  2,  as  proposed 
to  be  amended. 


'■  The  Conmiission  recently  issued  a  concept 
release  regarding  mutual  fund  risk  disclosure  and 
requested  comment  regarding  a  broad  range  of 
issues  related  to  this  topic.  See  Investment 
Company  Act  Rel.  No.  20974  (Mar.  29. 1995)  [60  FR 
V172  (Apr.  4.  1995)1. 

<3Rule  30d-l  (17  CFR  270.30d-l]  requires  Uiat 
shareholder  reports  contain  the  financial  statements 
specified  in  the  appropriate  investment  company 
registration  statement  form.  Instructioiu  for 
preparing  financial  statements  are  contained  in  the 
registration  statement  forms,  which  refer  to  the 
requirements  of  Regulation  S-X.  See,  e.g., 
instructioiu  to  Item  23  of  Form  N-IA. 


achieve  their  investment  objectives  and 
would  state  that  a  general  description  of 
the  types  of  instruments  in  which  the 
fund  may  invest  and  the  issuere  of  those 
instruments  generally  should  be 
sufficient;  that  listing  or  describing  each 
type  of  instrument  in  which  the  fimd 
may  invest  is  not  required;  and  that 
detailed  descriptions  of  rule  2a-7's 
requirements  and  the  various  nationally 
recognized  statistical  rating 
organizations  ("NRSROs")  and  the 
ratings  they  assign  should  be  omitted. 
The  Division  staff  intends  to  revise 
Guide  4  (Types  of  Securities)  to  state 
that  money  funds  are  not  required  to  list 
or  describe  the  particular  instruments  in 
which  the  fund  may  invest.  Guide  8 
(Senior  Securities,  Reverse  Repurchase 
Agreements,  Firm  Commitment 
Agreements  and  Standby  Commitment 
Agreements)  would  be  revised  to  state 
that  money  funds  should  discuss  the 
use  of  certain  trading  practices  in  the 
SAI  in  response  to  Item  13  rather  than 
in  the  prospectus.  Finally,  Guide  22 
(Government  Securities)  would  be 
amended  to  shift  some  of  the  disclosure 
money  funds  place  in  their  prospectuses 
about  U.S.  Government  securities  to  the 
SAI. 

The  Division  dlso  intends  to  revise 
Guides  4  and  5  to  clarify  certain  other 
mattere  applicable  to  money  funds. 
Guide  4  (Types  of  Securities)  would  be 
revised  to  clarify  the  Commission's      • 
policy  that  money  funds  may  not  invest 
more  than  ten  percent  of  their  assets  in 
illiquid  securities.'*^  Guide  5  (PortfoUo 
Turnover)  would  be  amended  to 
indicate  that  money  funds  need  not 
discuss  the  effects  of  portfolio  turnover, 
as  an  investment  technique,  in  the 
prospectus.  Money  funds  would  still  be 
required  to  discuss  the  effects  of 
portfolio  turnover  in  the  SAI.'** 

The  Division  requests  comment  on 
the  proposed  changes  to  the  guides  and 
the  deletion  of  the  guides  regarding 
performance  data,^  as  well  as  any 
suggestions  for  amendment  of  existing 
guides  that  would  result  in  improved 


*3See  Investment  Company  Act  ReL  No.  13380. 
Ouly  11. 1983)  [48  FR  32555  Quly  18, 1983)).  See 
also  Investment  Company  Iiutitute  (pub.  avail.  Dec. 
9,  1992).  The  limit  on  illiquid  holdings  by  other 
types  of  mutual  funds  is  fifteen  percent  of  net 
assets.  See  Investment  Company  Act  Rel.  No.  18612 
(Mar.  12, 1992).  See  also  Merrill  Lynch  Money 
Markets,  Inc.  (pub.  avail.  )an.  14,  1994)  (subject  to 
certain  conditions,  limit  on  illiquid  securities  does 
not  apply  to  commercial  paper  issued  in  reliance 
on  Section  4(2)  of  the  1933  Act). 

**In  the  1993  amendments  to  Form  N-1  A,  money 
funds  were  explicitiy  exempted  from  the 
requirement  to  state  their  portfolio  turnover  rates  in 
the  Financial  Highlights  table.  See  Release  19382, 
gupm  note  10  at  n.3. 

«  See  iupra  note  31. 


disclosure  by  money  funds  and  other 
types  of  mutual  funds. 

IV.  Transition  Poiod 

If  adopted,  the  proposed  amendments 
would  become  effective  sixfy  days  after 
publication  in  the  Federal  Register. 
Funds  would  be  required  to  conform 
their  prospectuses  and  SAls  to  the 
amendments  in  their  next  post-effective 
amendment  filed  after  the  conclusion  of 
the  sixty  day  period  that  updates 
financial  statements  pursuant  to  the 
requirements  of  section  10(a)(3)  of  the 
1933  Act  (15  U.S.C.  77j(a)(3)l.  New 
funds  would  be  required  to  implement 
the  new  requirements  in  registration 
statements  filed  after  the  conclusion  of 
the  sixty  day  period. 

V.  General  Request  for  Comments 

All  interested  persons  who  wish  to 
submit  written  comments  on  the 
proposed  form,  rule,  and  Guide 
amendments  discussed  in  this  release, 
to  suggest  other  amendments  to  Forms 
N-1  A  and  N-3,  or  to  comment  on 
related  mattere  that  might  have  a 
significant  impact  upon  the  proposals 
discussed  in  this  release,  are  requested 
to  do  so.  Commentera  suggesting 
alternative  approaches  are  encouraged 
to  submit  proposed  text  to  amend  the 
Form  or  related  rules  or  staff  guides. 

VL  Cost/Benefit  of  Proposal 

The  changes  to  Forms  N-IA  and  N- 
3  and  related  rules  proposed  today  are 
intended  to  shorten  and  simplify  the 
prospectuses  provided  to  investors  and 
potential  investore  in  money  funds  and 
to  improve  the  quality  of  prospectus 
disclosure  by  these  hinds.  The  proposed 
revisions  should  benefit  investore  by 
providing  them  with  a  shorter,  clearer 
and,  therefore,  more  useful  document 
and  better  enable  investore  to  make  an 
informed  investment  decision.  Because 
the  proposed  revisions  would  shorten 
the  prospectuses  provided  by  most 
money  hinds,  the  revisions  should 
reduce  the  burdens  of  preparing  and  the 
cost  of  mailing  the  prospectus  for  funds. 
That  information  which  is  transferred 
from  the  prospectus  to  the  SAI  will 
lengthen  the  SAIs  of  some  funds; 
however,  the  number  of  investore 
typically  requesting  the  SAI  is  much 
lower  than  the  number  of  investore  to 
whom  the  prospectus  will  be  provided. 
The  Commission  is  interested  in  any 
public  comment  concerning  the  cost 
savings  or  cost  burdens  to  money  funds 
of  all  sizes  affected  by  these  proposals. 

Vn.  Summary  oflnitial  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis  in 
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accordance  with  5  U.S.C.  603  regarding 
the  proposed  amendments.  The 
Analysis  notes  that  the  proposed 
amendments  are  intended  to  simplify 
money  fund  prospectus  disclosure. 
Pertinent  information  contained  in  the 
preceding  section  of  this  release  ("Cost/ 
Benefit  of  Proposal")  is  also  reflected  in 
the  Analysis.  A  copy  of  the  Initial 
Regulatory  Flexibility  Analysis  may  be 
obtained  by  contacting  Martha  H.  Piatt, 
Mail  Stop  10-6.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington.  D.C.  20549. 

Text  of  Proposed  Rule  and  Form 
Amendments 

List  of  Subjects  in  17  CFR  Puts  230. 
239,  and  274 

Investment  companies,  Reporting  and 
recordkeeping  requirements,  Seciuities. 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  is  proposing 
to  amend  Chapter  n.  Title  17  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  230-QENERAL  RULES  AND 
REGULATIONS.  SECURITIES  ACT  OF 
1933 

1.  The  authority  citation  for  Part  230 
continues  to  read  in  part  as  follows: 

AudMritr- 15  U.S.C  77b,  77f,  77g.  77h.  77j. 
778,  778»8,  78c,  78/,  78in,  78n,  78o,  78w, 
79lKd],  79t,  80a-8, 80a-29,  SOe-30,  and  SOa- 
37,  unless  otherwise  noted. 

2.  Section  230.482  is  amended  by 
removing  the  word  "or"  at  the  end  of 
paragraph  (d)(1);  removing  the  period 
and  adding  ";  or"  at  the  end  of 
paragraph  (d)(2);  and  adding  paragraph 
(d)(3)  to  read  as  follows: 

{23a482   Advertisbigbyanlnvestinent 
company  as  satisfying  rsqulramants  of 
section  10. 

•        •        •        •        • 

(d)*  •  • 

(3)  In  the  case  of  a  money  market  fund 
holding  itself  out  as  distributing  income 
exempt  from  regular  federal  income  tax, 
in  addition  to  the  quotation  of  yields 
described  in  paragraphs  (d)(1)  and  (d)(2) 
of  this  section: 

(i)  A  quotation  of  current  yield 
described  in  paragraph  (d)(1)  of  this 
section  and  a  corresponding  quotation 
of  tax  equivalent  yield  based  on  the 
method  of  computation  prescribed  in 
Form  N-IA,  relating  to  the  same  base 
period  and  of  equal  prominence;  or 

(ii)  A  quotation  of  current  yield  and 
e^active  yield  and  corresponding 
quotations  of  tax  equivalent  current 
yield  and  tax  equivalent  effective  yield 
based  on  methods  of  computation 
prescribed  in  Form  N-IA.  relating  to  the 


-same  base  period  and  of  equal 
prominence. 


PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

3.  The  authority  citation  for  Part  239 
continues  to  read,  in  part,  as  follows: 

Audiortty:  15  U.S.C  77f.  77g,  77h,  77j,  778, 
77888.  78c.  787,  78m.  78n.  78o(d).  78w(a). 
78/7(d),  79e.  79f.  79g,  79j.  79/,  79m,  79n.  79q, 
79t,  80a-6.  80a-29,  80a-30  and  80a-37, 
unless  otherwise  noted. 


PART  274-FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

4.  The  authority  citation  for  Part  274 
continues  to  read  as  follows: 

Aolfaartty:  15  UAC  77f,  77g,  77h,  77J,  77«, 
78c(b).  78/,  78m,  78n,  78o{d),  80a-«.  80a-24, 
and  80a-29,  unless  othei^vise  noted. 

Nolr.  Fonn  N-2  does  not  and  the 
amendments  will  not  appear  in  the  Ckide  of 
Federal  Regulations. 

5.  Form  N-2  (referenced  in  §§  239.14 
and  274.11a-l)  is  amended  by  removing 
"and"  at  the  end  of  paragraph  (b), 
removing  the  period  at  the  end  of 
paragraph  (c),  adding  ";  and"  at  the  end 
of  paragraph  (c),  and  adding  instruction 
13.d.  to  Item  4.1,  to  read  as  follows: 

Fonn  N-2 


Item  4.  Financial  Hi^dights 

1.  General  •  *  " 
Instructions 
General  Instructions 


Several  Items  of  Form  N-1 A  contain 
specific  provisions  or  instructions  for 
money  market  fund  Registrants.  See 
General  Instruction  E  and  Items  1,  3, 4, 
7,  and  8  of  Part  A,  Items  13,  22  and  23 
of  Part  B,  and  Item  32  of  Part  C  In 
addition,  money  market  fund  registrants 
need  not  respond  to  Items  5(c)  and  5 A. 


Total  Investment  Return 

13.  •  *  • 

d.  for  a  period  of  less  than  a  fidl  fiscal 
year,  state  the  total  investment  return 
for  the  period  and  disclose  in  a  note  to 
the  table  that  the  figure  is  not 
annualized. 
•        •        *        •        • 

Note:  Fonn  N-lA  does  not  and  the 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

6.  General  Instruction  A  of  Form  N- 
lA  (referenced  in  §§  239.15A  and 
274.11A)  is  amended  by  adding  a 
second  paragraph  (unnumbered)  to  read 
as  follows: 

Fonn  N-IA 


General  Instnictions 

A.  Rule  as  to  Use  of  Fonn  N-1  A 


7.  General  Instruction  E  of  Form  N- 
lA  (referenced  in  §§  239.15A  and 
274.11A)  is  amended  by  removing  the 
second  sentence  of  the  second 
paragraph  (unnumbered)  and  adding 
two  sentences  to  the  end  of  that 
paragraph,  to  read  as  follows: 

Fonn  N-IA 


General  Instnictions 


E.  Incorporation  by  Reference 

•        •        •        •        • 

*  *  *'In  general,  a  Registrant  may 
incorporate  by  reference,  in  answer  to 
any  item  in  a  registration  statement  filed 
on  Form  N-lA  not  required  to  be 
included  in  a  prospectus,  any 
information  contained  elsewhere  in  the 
registration  statement  or  any 
information  contained  in  other 
statements,  applications  or  reports  filed 
with  the  Commission,  except  that  a 
money  market  fund  Registrant's 
response  to  Item  3(d)  may  be 
incorporated  into  the  prospectus  by 
reference  from  the  Statement.  A  money 
mari^et  fund  Registrant  that  elects  to 
incorporate  its  response  to  Item  3(d) 
from  the  Statement  of  Additional 
Information  is  not  required  as  a  result  of 
that  incorporation  to  physically  deliver 
the  Statement  with  the  prospectus  if  the 
Statement  is  available  as  described  in 
the  first  paragraph  of  this  instruction. 
•        •        *        •        • 

8.  Item  1,  Part  A  of  Form  N-IA 
(referenced  in  §§  23g.l5A  and  274.11A] 
is  amended  by  adding  an  instruction 
immediately  following  paragraph 
(a)(iii),  to  read  as  follows: 

Fonn  N-lA 


Part  A 

Information  Required  in  a  Prospectus 

Item  1.  Cover  Page 

(a)  •  '  • 
(iu)*  *  * 

Instruction 

A  money  maiket  fund  Registrant 
incorporating  by  reference  from  the 
Statement  of  Additional  Information 
only  its  response  to  Item  3(d)  must 


'  include  within  the  prospectus  a 
statement  that  information  has  been 
incorporated  into  the  prospectus  by 
reference  from  the  Statement  of 
Additional  Information,  but  may  omit 
the  statement  from  its  cover  page. 

9.  Item  2,  General  Insmiction  1  of 
Form  N-IA  (referenced  in  §§  239.15A 
and  274. 11  A)  is  revised  by  removing 
"Immediately  after"  and  adding  in  its 
place  "Contiguous  to". 

10.  Item  2,  Part  A  of  Form  N-IA 
(referenced  in  §§  239.15A  and  274.11A 
is  amended  by  adding  paragraph  (c) 
instruction  13  to  read  as  follows: 

FonnN-lA 

V  Ii  *   *   * 

Part  A 

Infonaation  Required  in  a  Prospectus 

Item  2.  Synopsis 

(a)(i)*  •  • 
Instructions 

Genenl Instructions*  *  * 

Annual  Fund  Operating  Expenses 

•  •  * 

13.  (a)*  *  * 

(c)  The  registrant  should  reflect  any 
expense  reimbursement  or  fee  waiver 
arrangement  that  reduced  any  fund 
operating  expense  that  is  expected  to 
continue,  regardless  of  whether  the 
reimbiusement  or  waiver  arrangement 
has  been  guaranteed. 

11.  Item  2,  Part  A  of  Form  N-1  A 
(referenced  in  §§  239.15A  and  274.11A 
is  amended  by  adding  ",  except  that  an 
appropriate  adjustment  to  reflect 
reduced  annuad  expenses  from 
completion  of  organization  expense 
amortization  may  be  made"  before  the 
semi-colon  at  the  end  of  instruction 
14(a). 

12.  Item  2,  Part  A  of  Form  N-IA 
(referenced  in  §§  239.15A  and  274.11A 
is  amended  by  adding  paragraph  (i)  to 
instruction  14  to  read  as  follows: 

Fonn  N-IA 

PariA 

Information  Required  in  a  Prospectus 

Item  2.  Sjmopsis 

(a)(i)*  *  * 
Instructions 

General  Instructions  *  *  * 
£xainp/e 

14.  •  *  • 

(i)  Reflect  any  administrative  fee 
collected  by  dividing  the  total  amount 
of  the  fee  collected  during  the  year  by 
all  funds  or  series  whose  shareholders 
are  subject  to  the  administrative  fee  by 


the  total  average  net  assets  of  all  the 
funds  or  series.  Add  the  resulting 
percentage  to  "Annual  Fund  Operating 
Expenses"  and  assume  that  it  remains 
the  same  in  each  of  the  one,  three,  five, 
and  ten-year  periods.  New  Registrants 
should  estimate  administrative  fees 
collected. 

13.  Item  3  of  Form  N-IA  (§§  239.15A 
and  274.11A)  is  amended  by  revising 
the  introductory  text  of  paragraph  (a) 
and  revising  instruction  11(e)  to 
paragraph  (a),  redesignating  paragraphs 
(b).  (c).  and  (d)  as  paragraphs  (c).  (d), 
and  (e),  and  adding  paragraph  (b)  and  an 
instruction  to  newly  designated 
paragraph  (d)  to  read  as  follows: 

Form  N-IA 


Item  3.  Condensed  Financial 
Information 

(a)  For  a  Registrant  other  than  a 
money  market  fund,  furnish  the 
following  information  for  the  Registrant, 
or  for  the  Registrant  and  its  subsidiaries, 
consolidated  as  prescribed  in  Rule  6-03 
[17  CFR  210.6-03]  of  Regulation  S-X. 


Instructions  ^ 

General  Instructions 

•  *        •        •        • 

Total  Return 

11.*  •  • 

(e)  for  a  period  of  less  tlian  a  full  fiscal 
year,  state  the  total  return  for  the  period 
and  disclose  in  a  note  to  the  table  that 
the  figiue  is  not  annualized. 

•  •        •        •        • 

(b)  For  a  money  market  fimd 
Registrant,  provide  a  bar  graph  showing 
the  annual  total  returns  of  the  fund  for 
each  of  the  last  ten  fiscal  years,  or  the 
life  of  the  fund  if  less  than  ten  years. 
The  graph  should  also  show  the  return 
for  each  year  in  numerical  form. 
Accompany  the  graph  with  a  statement 
or  statements  that:  (1)  Past  performance 
is  not  predictive  of  future  performance; 
(2)  money  market  fimd  performance  is 
primarily  affected  by  short-term  interest 
rates  and  fund  expenses  (and  provide  a 
cross-reference  to  the  Registrant's 
tabular  responses  to  Item  2(a),  unless 
the  bar  graph  and  tabular  responses  to 
Item  2(a)  appear  on  the  same  page  of  the 
prospectus);  and  (3)  financial  statements 
providing  more  detailed  information 
regarding  the  fund's  performance  are 
contained  in  the  Statement  of 
Additional  Information. 


Instructions 

Genera] 

Briefly  e)q>lain  the  nattue  of  the 
information  contained  in  the  bar  graph 
and  that  the  information  is  derived  from 
the  financial  statements  in  the 
Statement  of  Additional  Information. 
The  auditor's  report  as  to  the  financial 
statements  need  not  be  included  in  the 
prospectus.  Note  that  the  auditor's 
report  as  to  the  fund's  financial  data 
reflected  in  the  bar  graph  is  included 
elsewhere  in  the  registration  statement, 
specify  its  location,  and  state  that  it  can 
be  obtained  by  shareholden. 

Bar  Graph  Presentation 

1.  Partial  Years/New  Registrants.  Do 
not  reflect  partial  fiscal  years  in  the  bar 
graph.  The  first  year  shown  in  the  graph 
will  be  the  first  full  fiscal  year  for 
which:  (i)  the  Registrant's  registration 
statement  was  effective  (or,  in  the  case 
of  a  series,  the  Registrant  offered  shares 
of  the  series);  or  (ii)  the  Registrant  (or 
series)  invested  its  assets  in  accordance 
with  its  investment  objectives. 

2.  Total  Return.  Calculate  total  return 
as  prescribed  in  Instruction  11  to  Item 
3(a)  of  this  form. 

3.  Distribution  of  Capital  Gains.  If  the 
fund  made  capital  gains  distributions 
during  tiie  period,  state  in  a  footnote  to 
the  graph  what  the  amoimt  of  the 
distribution  per  share  was  and  state  that 
such  distribution  is  reflected  in  the  bar 
graph  by  means  of  a  shaded  or 
otherwise  distinctively  marked  area 
within  the  bar  for  each  year  in  which 
capital  gains  distributions  were  made. 

4.  Format.  Measure  return  on  the 
vertical  axis  of  the  bar  graph  and 
measure  time  in  yearly  increments  on 
the  horizontal  axis. 

5.  Series  Companies.  Treat  each  series 
as  a  separate  Registrant  for  purposes  of 
this  item. 


(d)*  *  * 
Instruction 

A  money  maiket  fimd  Registrant  may 
incorporate  its  response  to  this  sub-item 
from  the  Statement  of  Additional 
Information.  See  General  Instruction  E. 

•  •        •        •        * 

14.  Form  N-IA  (referenced  in 
§§  23g.lSA  and  274.11A)  is  amended  by 
revising  Item  4  to  read  as  follows: 

Form  N-IA 

*  *        •        •        • 

Item  4.  General  Description  of 
Registrant 

(a)  Concisely  discuss  the  organization 
and  operation  or  proposed  operation  of 
the  Registrant.  Include  the  following: 


JMI 
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(i)  basic  identifying  infonnation. 
including: 

(A)  the  date  and  form  of  organization 
of  the  Registrant  and  the  name  of  the 
state  or  other  sovereign  power  imder  the 
laws  of  which  it  is  organized;  and 

(B)  the  classification  and 
subclassification  of  the  Registrant 
pursuant  to  Sections  4  and  5  of  the  1940 
Act  [15  U.S.C  80a-4.  80a-5l; 

(ii)  a  concise  description  of  the 
investment  objectives  and  policies  of 
the  Registrant,  including,  if  those 
objectives  may  be  changed  without  a 
vote  of  the  holders  of  the  majority  of  the 
voting  seciuities,  a  brief  statement  to 
that  efEact;  and 

(iii)  a  concise  disoission  of  how  the 
Registrant  proposes  to  achieve  such 
objectives,  including: 

(A)  a  short  description  of  the  types  of 
securities  in  which  the  Registrant 
invests  or  will  invest  principally  and,  if 
applicable,  any  special  investment 
practices  or  techniques  that  will  be 
employed  in  connection  with  investing 
in  such  securities; 

(B)  if  the  Registrant  proposes  to  have 
a  poUcy  of  concentrating  in  a  particular 
industry  or  group  of  industries, 
identification  of  such  industry  or 
industries; 

(C)  identification  of  any  other  policies 
of  this  Registrant  that  may  not  be 
changed  without  the  vote  of  the  majority 
of  the  outstanding  voting  securities, 
including  those  policies  which  the 
Registrant  deems  to  be  fundamental 
within  the  meaning  of  Section  8(b)  of 
the  1940  Act;  and 

(D)  a  concise  description  of  those 
significant  investment  policies  or 
techniques  (such  as  risk  arbitrage, 
repurchase  agreements,  forward 
delivery  contracts,  investing  for  control 
or  management)  that  are  not  described 
pursuant  to  subparagraphs  (a)(iii)  (A)- 
(C)  above  that  the  Registrant  employs  or 

\^    has  the  current  intention  of  employing 
in  the  foreseeable  future. 

Instructions 

1.  hi  responding  to  paragraph  (a)(iii) 
of  this  item  (other  than  paragraph 
(a)(iii)(B),  regarding  concentration),  it  is 
sufficient  for  a  money  market  fund 
Registrant  to:  (a)  describe  the 
characteristics  of  the  Registrant  in 
general  terms  {e.g.,  that  it  seeks  to 
maintain  a  stable  net  asset  value  of 
$1.00  by  investing  in  a  portfolio  of  high 
quality  short-term  debt  obligations 
issued  by  corporations,  banks,  and  other 
financial  institutions,  etc.]  without 
listing  or  describing  the  particular 
instruments  in  which  the  fund  may 
invest  or  explaining  detailed  investment 
policies  designisd  to  comply  with  rule 
2a-7  of  the  1940  Act;  and  (b)  if  the  fund 


limits  investment  to  a  group  of 
setnirities  or  a  type  of  issuer  (e.g.,  to  U.S. 
government  securities,  or  securities  the 
distributions  from  whidi  are  exempt 
from  federal  income  taxes),  identify:  (i) 
the  group  of  securities  or  type  of  issuer 
and  (ii)  any  other  group  of  securities  or 
type  of  issuer  in  which  the  fund 
reserves  the  right  to  invest  more  than 
5%  of  its  assets  and  state  the  maximum 
percentage  of  the  fund's  assets  that  may 
be  so  invested,  unless  the  Registrant  has 
not  invested  more  than  5%  of  its  assets 
in  those  securities  within  the  past  year 
and  has  no  current  intention  of  doing  so 
in  the  foreseeable  future. 

2.  "Concentration."  for  purposes  of 
paragraph  (a)(iii)(2).  is  deemed  to  be 
25%  or  more  of  the  value  of  the 
Registrant's  total  assets  invested  or 
proposed  to  be  invested  in  a  particular 
industry  or  group  of  industries.  A  fund's 
poUcy  on  concentration  should  not  be 
inconsistent  with  the  Registrant's  name. 

3.  Discussion  of  types  of  investments 
that  will  not  constitute  the  Registrant's . 
principal  portfolio  emphasis,  and  of 
related  policies  or  practices,  should 
generally  receive  less  emphasis  in  the 
prospectus,  and  imder  the 
circiunstances  set  forth  below  may  be 
omitted  or  limited  to  infonnation 
necessary  to  identify  the  type  of 
investment,  policy,  or  practice. 
Specifically,  and  notwithstanding 
paragraph  (a)  above: 

(i)  If  the  effect  of  a  policy  is  to 
prohibit  a  particular  practice,  or,  if  the 
poUcy  permits  a  particular  practice  but 
the  Registrant  has  not  employed  that 
practice  within  the  past  year  and  has  no 
current  intention  of  doing  so  in  the 
foreseeable  future,  do  not  include 
disclosure  as  to  that  poUcy;  and 

(ii)  If  such  a  policy  has  the  efiect  of 
limiting  a  particular  practice  in  such  a 
way  that  no  more  than.  5%  of  the 
Registrant's  net  assets  are  at  risk,  or,  if 
the  Registrant  has  not  followed  that 
practice  within  the  last  year  in  such  a 
manner  that  more  than  5%  of  the 
Registrant's  net  assets  were  at  risk,  and 
does  not  have  a  ciurent  intention  of 
following  such  practice  in  the 
foreseeable  future  in  such  a  maimer  that 
more  than  5%  of  the  Registrant's  net 
assets  will  be  at  risk,  disclosure  of 
information  in  the  prospectus  about 
such  practice  should  be  limited  to  that 
which  is  necessary  to  identify  the 
practice. 

(b)  Discuss  briefly  the  principal  risk 
factors  associated  with  investment  in 
the  Registrant,  including  factors 
peculiar  to  the  Registrant  as  well  as 
those  generally  attendant  to  investment 
in  an  investment  company  with 


investment  policies  and  objectives 
similar  to  the  Registrant's. 

•  •        *        •       • 

IS.  Fonn  N-IA  (refBrenced  in 
§$  239.15A  and  274.11A)  is  amended  by 
adding  an  instruction  following 
paragraph  (b)  of  Item  7  to  read  as 
follows: 

FonaN-lA 

•  •       •       •       * 

Item  7.  Pnichaae  of  Sacuitias  Being 


•  •        •       *       • 
(b)*  •  • 

Instruction 

In  responding  to  sub-item  (b)(i),  a 
money  market  fund  Registrant  need 
only  state  that  the  public  ofiiaring  price 
per  share  represents  a  proportionate 
interest  in  the  net  assets  of  the  fund.  In 
responding  to  sub-item  (b)(ii),  a  money 
market  fund  Registrant  that  seeks  to 
mwintain  a  Stabilized  net  asset  value 
need  not  state  the  time  of  day  at  which 
net  asset  value  is  calculated. 

•  •        *        *        • 

16.  Form  N-IA  (referenced  in 
§$  239.15A  and  274.11A)  is  amended  by 
adding  an  instruction  following 
paragraph  (a)  of  Item  8  to  read  as 
follows: 

FonnN-lA 


Item  8.  Rademption  or  Repurchase 

(a)*  •  • 

Instruction 

In  responding  to  paragraph  (a),  a 
money  market  nmd  Registrant  need  not 
discuss  the  timing  of  share  pricing  but 
should  state  how  the  timing  of  a 
redemption  request  will  affect  the 
accrual  or  payment  of  dividends. 

17.  Form  N-lA  (referenced  in 
§§  239.15A  and  274.11A)  is  amended  by 
adding  an  instruction  3  following 
paragraph  (b)  of  Item  13  to  read  as 
follows: 

Form  N-IA 


Item  13.  Investment  Objectives  and 
Policies 

•  •        «        •        • 

(b)»  •  • 

Instructions 

•  *        *        •        • 

3.  In  responding  to  this  item,  a  money 
mariiet  fund  Registrant  should  include 
descriptions  of: 


(i)  The  types  of  instruments  which  it 
purchases  or  intends  to  purchase; 

(ii)  The  types  of  issuers  that  issue  the 
instruments  in  which  it  intends  to 
invest; 

(iii)  Significant  investment  policies  or 
techniques  (e.g.,  forward  delivery 
contracts,  repiux:hase  agreements,  and 
standby  commitments)  that  the 
Registrant  employs  or  has  the  current 
intention  of  employing  in  the 
foreseeable  future;  and 

(iv)  The  quality,  maturity,  and 
diversity  restrictions  which  pertain  to 
money  market  fund  investments,  to  the 
extent  such 'descriptions  are  not 
included  in  the  prospectxis  in  response 
to  Instruction  1  to  Item  4. 
•        •       *       •       * 

18.  Form  N-IA  (referenced  in 
§§  239. ISA  and  274. 11  A)  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a),  redesignating  paragraphs 
(a)(iii)  and  (a)(iv)  as  paragraphs  (a)(v) 
and  (a)(vi);  adding  paragraphs  (a)(iii), 
(a)(iv),  and  (a)(vii);  revising  Instruction 
4  to  paragraph  (a);  adding  Instruction  5 
to  paragraph  (a);  and  revising  the 
introductory  text  of  paragraph  (b)(iii)  of 
Item  22  to  read  as  follows: 

Fonn  N-IA 


Item  22.  Calculation  of  Perfoimanoe 
DaU 

(a)  Money  Market  Funds.  If  a  money 
market  fund  Registrant  advertises  a 
yield  quotation,  an  effective  yield 
quotation,  a  tax  equivalent  yield 
quotation,  or  a  tax  equivalent  effective 
yield  quotation,  furnish: 

•  •        *        •        • 

(iii)  A  tax  equivalent  current  yield 
quotation  computed  by  dividing  that 
portion  of  the  yield  of  the  Registrant  (as 
computed  pursiiant  to  Item  22(a)(i)) 
which  is  tax-exempt  by  one  minus  a 
stated  income  tax  rate  and  adding  the 
product  to  that  portion,  if  any,  of  the 
yield  of  the  Re^strant  that  is  not  tax- 
exempt: 

(iv)  A  tax  equivalent  effisctive  yield 
quotation  computed  by  dividing  that 
portion  of  the  effective  yield  of  the 
Registrant  (as  computed  pursuant  to 
Item  22(a)(ii))  whidi  is  tax-exempt  by 
one  minus  a  stated  income  tax  rate  and 
adding  the  product  to  that  portion,  if 
any,  of  the  yield  of  the  Registrant  that 
is  not  tax-exempt: 

•  •       •       •       • 

(vii)  The  income  tax  rate  used  in  the 
computation. 

Instiuctiotts 

•  •       •       *       • 

4.  If  the  Registrant  does  not  advertise 
any  of  the  four  types  of  yield,  it  need 


JMI 


not  disclose  or  discuss  the  computation 
of  that  yield. 

5.  If  the  Registrant  holds  itself  out  as 
distributing  income  that  is  exempt  bam 
federal  and/or  state  and/or  local  income 
taxation,  in  calculating  yield  and 
effective  yield  (but  not  tax  equivalent 
yield  or  tax  equivalent  effective  yield), 
the  Registrant  must  reduce  the  yield 
.  quoted  by  the  effect  of  any  income  taxes 
on  the  shareholder  receiving  dividends, 
emplo)ring  the  maximum  rate  for 
individual  income  taxation.  For 
example,  if  the  Registrant  holds  itself 
out  as  distributing  income  exempt  from 
federal  taxation  and  the  income  taxes  of 
State  A,  but  invests  in  srane  securities 
of  State  B,  it  must  reduce  its  yield  by  the 
effect  of  state  income  taxes  that  must  be 
paid  by  the  residents  of  State  A  on  that 
portion  of  the  income  attributable  to  the 
securities  of  State  B. 

(b)  Other  Registrants. 

•  •       *        •        • 

(iii)  Tax  Equivalent  Yield.  If  the 
Registrant  advertises  a  tax  equivalent 
yield,  furnish, 

•  •       •       •        * 

19.  Fonn  N-IA  (referenced  in 
§$239.15A  and  274.11A],  paragraph  (b) 
of  Item  24,  is  amended  by  removing 
paragraph  (16)  and  redesignating 
paragraphs  (17)  and  (18)  as  paragraphs 
(16)  and  (17). 

20.  Guide  3  to  Form  N-IA  is  revised 
to  read  as  follows: 

Guide  3.  Investment  Objective  and 
PoUcies 

In  the  response  to  Item  4,  the 
registrant's  investment  objective  and 
poUdes  (including  the  types  of 
seciuities  in  whi(±  it  wiU  invest)  should 
be  clearly  and  concisely  stated  in  the 
prospectus  so  that  they  may  be  readily 
understood  by  the  investor.  Because  the 
circumstances  of  each  registrant  will 
vary,  it  is  not  possible  to  define 
precisely  what  level  of  investment 
would  make  a  particular  type  of 
investment  one  in  which  the  registrant 
invests  "principally,"  as  that  term  is 
used  in  Item  4.  As  a.general  matter, 
however,  the  level  of  disclosure  as  to  a 
particular  type  of  investment  should  be 
consistent  with  the  prominence  of  that 
type  of  investment  in  the  registrant's 
portfolio.  The  prospectus  should 
emphasize  the  main  types  of 
investments  the  registrant  proposes  to 
make  and  the  principal  risks  inherent  in 
such  investmmts.  Accordingly, 
discussions  of  types  of  investments  that 
will  not  constitute  the  registrant's 
principal  portfolio  emphasis  should  be 
as  brief  as  possible  and,  in  many  cases, 
may  be  limited  to  identifying  the 
particular  type  of  investments.  (As 


discussed  below,  the  instructions 
delineate  certain  circumstances  in 
which  disclosure  may  be  so  limited.) 
Similar  treatment  should  be  accorded  to 
other  types  of  practices,  such  as 
borrowing  money.  In  order  to  achieve 
the  objective  of  clear  fuid  concise 
disclosure,  registrants  should  avoid 
extensive  legal  and  technical  detail  and 
need  not  discuss  every  possible 
contingency,  such  as  remote  risks.* 

Money  market  fund  registrants  in 
particular  are  urged  to  be  concise  in 
describing  the  manner  in  which  they 
propose  to  achieve  their  investment 
objectives  (item  4(a)(iii)).  A  general 
description  of  the  types  of  instruments 
in  which  the  registrant  may  invest  (i.e., 
short-term,  high  quality  instnunents) 
and  the  types  of  issuers  that  issue  the 
seciuities  in  which  the  registrant  may 
invest  (e.g.,  corporations,  banks,  etc.) 
should  generally  be  s\ifficient.  As  stated 
in  Instruction  1  to  Item  4,  listing  or 
describing  each  type  of  instrument  in 
which  the  registrant  may  invest  is  not 
required;  however,  the  registrant  shoiild 
identify  those  groups  of  securities  or 
types  of  issuers  in  wiiich  it  has  reserved 
the  right  to  invest  more  than  5%  of  its 
assets,  unless  it  has  not  invested  more 
than  5%  of  its  assets  in  those  securities 
or  issuers  within  the  past  year  and  has 
no  cvurent  intention  of  doing  so  in  the 
foreseeable  future.  Registrants  should 
omit  detailed  descriptions  of  rule  2a-7's 
requirements  and  the  various  NRSIJps 
and  the  ratings  they  assign  to  securities 
in  which  the  fund  may  or  does  invest 
More  detailed  responses  regarding 
investment  pohcies  and  techniques 
should  be  provided  in  the  Statement  of 
Additional  Information  in  response  to 
Item  13. 

Pursiiant  to  Instruction  3(i)  to  Iton 
4(a),  the  registrant  should  omit  from  the 
prospectus  disclosxire  about  so-called 
negative  investment  policies,  that  is, 
policies  that  prohibit  a  particular  type  of 
investment  or  practice.  Item  4(a)  may 
have  particvilar  applicability  to  those 
types  of  activities  for  which  section  8(b) 
of  the  1940  Act  specifically  requires  that 
there  be  information  in  the  registration 
statement.  Although  Item  4(a)  generally 
does  not  attempt  to  define  what  or  how 
much  disclosure  should  be  made  about 
particular  practices,  Instruction  3(ii) 
calls  for  minimal  disclosure  of  policies 
registrant  will  not  follow  to  a  significant 
extent.  Specifically,  if  not  more  than  5 
percent  of  the  registrant's  net  assets  will 
be  at  risk,  the  prospectus  should  merely 
identify  the  policy  or  practice.  For 
example,  if  a  registrant  planned  to 

>  S«e  individual  sabjoct  hMdingt  of  thwe 
Guidelines  concaming  disclosure  for  specific 
investment  techniques  or  policies. 
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invest  no  more  than  5  percent  of  its  net 
'  assets  in  speculative  growth  stocks,  it 
y  would  be  sufficient  to  state  that  policy 
in  the  prospectus  without  elaboration. 

The  response  to  Item  13  should 
include  a  hiller  discussion  in  the 
Statement  of  Additional  Information  of 
V    those  investment  policies  of  the 
registrant  with  respect  to  which  an 
abbreviated  or  no  narrative  description 
'  is  included  in  the  prospectus.  Fuller 
descriptions  of  the  registrant's  principal 
types  of  investment  may  also  be 
appropriate,  depending  on  the 
circumstances.  If  the  registrant  has  not 
used  a  poUcy  in  the  past,  the  registrant 
should  disclose  that  fact,  as  well  as  its 
intention  with  respect  to  that  policy  in 
the  coming  year  in  the  Statement  of 
Additional  Information  in  responding  to 
Item  13. 

21.  Guide  4  to  Form  N-lA  is  amended 
by  adding  a  footnote  at  the  end  of  the 
first  sentence  to  read  as  follows: 

Guide  4.  Tjrpes  of  Securities 

*        *        •        •     ,    * 

*  As  set  forth  in  instruction  1  to  Item  4, 
money  market  fund  Registrants  are  not 
required  to  list  or  describe  the  particular 
instruments  in  wliich  (be  fund  may  invest 


22.  Guide  4  to  Form  N-IA  is  amended 
by  adding  a  sentence  and  a  footnote  in 
the  last  paragraph  (unnumbered)  after 
the  phr^  "fifteen  percent  of  its  net 
assets."  to  read  as  follows: 

Guide  4.  Types  of  Securities 


*  *  *  A  money  market  fund  is 
limited  to  investing  less  than  ten 
percent  of  its  assets  in  illiquid 
securities.'  •  •  • 


23.  Guide  5  to  Form  ^4-lA  is  amended 
by  adding  a  footnote  at  the  end  of  the 
first  sentence  to  read  as  follows,  and 
sequentially  reniunbering  all  subsequent 
footnotes  in  the  guides  to  Form  N-lA: 

Guide  5.  Portfolio  Turnover 


"  Money  market  funds  ara  not  required  to 
discuss  the  effects  of  portfolio  turnover  in 
their  prospectuses. 
•         •         •         •         * 

24.  Guide  8  to  Form  N-IA  is  amwided 
by  adding  a  sentence  to  the  second 
paragraph  (unniunbered)  following  the 
third  sentence  to  read  as  follows: 


s  See  Investment  Company  Act  R«l.  No.  13380 
Ouly  11,  IMS),  4a  FR  32S55  Quly  18, 1983).  See 
also  Investment  Company  Institute  (pub.  avail.  Dec 
9. 1992). 


Guide  8.  Senior  Securities,  Reverse 
Repurchase  Agreements,  Finn 
Commitment  Agreements  and  Standby 
Commitment  Agreements 

*        *        *        •        • 

*  *  *  Money  market  funds  should 
discuss  their  use  of  these  trading 
practices  in  the  Statement  of  Additional 
Information  in  response  to  Item  13  (see 
Instruction  1  to  Item  4(a)(iii)  and 
Instruction  3  to  Item  13).  *  •  • 

25.  Guide  22  to  Form  N-lA  is 
amended  to  read  as  follows: 

Guide  22.  Government  Securities 

If  the  registrant  is  investing  in  United 
States  Government  securities,  the 
prospectus  should  reflect  imder  what 
conditions,  and  to  what  extent  the 
registrant  intends  to  invest  its  assets  in 
United  States  Government  securities. 

If  a  registrant  other  than  a  money 
market  fund  is  investing  to  a  significant 
extent  in  United  States  Government 
securities  on  a  routine  basis,  the 
prospectus  should  include  the  following 
information:  (i)  The  types  of 
Government  secimties  in  which  the 
fimd  will  invest;  (ii)  examples  of 
Government  agencies  and 
instrumentalities  in  whose  securities  the 
fimd  will  invest;  and  (iii)  whether  the 
securities  of  such  agency  or 
instrumentality  are:  (a)  Supported  by 
full  faith  and  credit  of  the  United  States, 
(b)  supported  by  the  ability  to  borrow 
from  die  Treasury,  (c)  supported  oidy  by 
the  credit  of  the  agency  or 
instrumentality,  or  (d)  supported  by  the 
United  States  in  some  other  way.  If  the 
registrant  is  a  money  market  fund,  the 
disclosure  described  in  (i)-(iii)  above 
should  be  placed  in  the  Statement  of 
Additional  Information. 

If  the  registrant  is  a  money  market 
fund  holding  itself  out  as  investing  in 
'  United  States  Government  securities, 
and  the  registrant  does  not  invest  all  of 
its  assets  in  securities  backed  by  the  fidl 
faith  and  credit  of  the  United  States  . 
Government,  the  fund  should  not 
suggest  in  its  prospectus  or  sales 
material  that  Uiere  is  no  credit  risk 
associated  with  the  fund's  investments. 

26.  Guide  28  to  Form  N-lA  is 
amended  by  removing  the  following 
phrase  in  the  first  sentence  of  the  tenth 
paragraph  (unnumbered):  "with 
portfolio  securities  that  mature  in  one 
year  or  less". 

27.  General  Instruction  A  of  Form  N- 
3  (refiarenced  in  §§  239.17a  and  274.11b) 
is  amended  by  adding  a  paragraph 
between  the  first  and  second 
(unnumbered)  paragraphs  to  read  as 
follows: 

Form  N-3 


Genmal  Instmctioiis 

A.  Rule  as  to  Use  of  Form  N-3 

•        •        *        •        • 

Several  Items  of  Form  N-3  contain 
specific  provisions  or  instructions  for 
money  maricet  accounts.  See  General 
Instruction  G  and  Items  1, 4,  5, 11, 12, 
of  Part  A,  Items  19  and  27  of  Part  B,  and 
Item  37  of  Part  C. 


Note:  Form  N-3  does  not  and  the 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

28.  General  Instruction  G  of  Form  N- 
3  (referenced  in  §§  239.17a  and  274.11b) 
is  amended  by  removing  the  period  and 
adding  a  comma  at  the  end  of  the 
second  paragraph  (unnumbered)  and 
adding  the  following  to  read  as  follows: 

FormN-9 


General  ImtructioM 


G.  Incoiporatioii  by  Refemice 

•        •        *        •        •  ' 

*  *  *,  except  that  a  Registrant's 
response  to  Item  4(d)  may  be 
incorporated  into  the  prospectus  by 
reference  fix>m  the  Statement  of 
Additional  Information.  A  money 
market  account  electing  to  incorporate  ■ 
its  response  to  Item  4(d)  from  the 
Statement  of  Additional  Information 
will  not  be  required  as  a  result  of  that 
incorporation  to  physically  deliver  the 
Statement  with  the  prospectus  if  the 
Statement  is  available  as  described  in 
the  first  paragraph  of  this  instruction. 
***** 

29.  Item  1  of  Form  N-3  (referenced  in 
§§  239.17a  and  274.11b)  is  amended  by 
adding  an  instruction  at  the  end  of 
paragraph  (a)(vi)  to  read  as  follows: 

Form  N-3 


Item  1.  Cover  Page 

(a)*  •  • 
(vi)*  •  • 

Instruction 

A  money  market  account 
incorporating  by  reference  bom  the 
Statement  of  Additional  Information 
only  its  response  to  Item  4(c)  must 
include  within  the  prospectus  a 
statement  that  information  has  been 
incorporated  into  the  prospectus  by 
reference  from  the  Statement  of 
Additional  Information,  but  may  omit  , 
the  statement  bom  its  cover  page. 
***** 

30.  Item  3  of  Form  N-3  (referenced  in 
§§  239.17a  and  274.11b)  is  amended  by 


revising  General  Instructioa  1  by 
removing  "Immediately  after"  and 
substituting  in  its  place  "Contiguous 
to". 

31.  Item  3  of  Form  N-3  (referenced  in 
§§  239.17a  and  274.11b)  is  amended  by 
adding  paragraph  (c)  to  instruction  18  to 
read  as  follows: 

Form  N-3 

*       •       •       •       • 

Item  3.  Sjmopsis 

(a)*  •  • 

Annual  Expenses  *  "  * 

18.  (a)*  •  * 

(b)*  •  • 

(c)  The  registrant  should  reflect  any 
expense  reimbursement  or  fee  waiver 
arrangemoit  that  reduced  any  operating 
expense  that  is  expected  to  continue, 
regardless  of  whether  the 
reimbursement  or  waiver  arrangement 
has  been  guaranteed. 

32.  Item  4  of  Form  N-3  (referenced  in 
§§  239.17a  and  274.11b)  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a),  redesignating  paragraphs 
(b),  (c),  and  (d)  as  paragraphs  (c),  (d), 
and  (e).  adding  paragraph  (b),  and 
adding  an  insfruction  to  newly 
designated  paragraph  (d)  to  read  as 
follows: 

Form  N-3 


Itmn  4.  Condensed  Financial 
Information 

(a)  For  all  registrants  other  than 
money  market  accounts,  furnish  the 
following  information  for  each  class  of 
accumulation  units  of  the  Registrant,  or 
for  such  classes  of  the  Registrant  and  its 
subsidiaries  consolidated  as  prescribed 
in  Rule  6-03  of  Regulation  S-X  [1 7  CFR 
210.6-03]. 
***** 

(b)  For  each  money  market  accoimt, 
provide  a  bar  graph  showing  the  unniml 
total  returns  of  the  account  for  each  of 
the  last  ten  fiscal  years,  or  the  life  of  the 
accoimt  if  less  than  ten  years.  The  graph 
should  also  show  the  return  for  eadi 
year  in  numerical  form.  Accompany  the 
graph  with  a  statement  or  statements 
that:  (1)  Past  performance  is  not 
predictive  of  futiue  performance;  (2) 
money  market  accoimt  performance  is 
primarily  affected  by  short-term  interest 
rates  and  expenses  (and  provide  a  cross- 
reference  to  the  Registrant's  tabular 
responses  to  Item  3(a),  unless  the  bar 
graph  and  tabular  responses  to  Item  3(a) 
appear  on  the  same  page  of  the 
prospectus);  and  (3)  financial  statements 
providing  more  detailed  information 
regarding  the  account's  performance  are 


contained  in  the  Statement  of 
Additional  Information. 

Instructions 

General 

Briefly  explain  the  nature  of  the 
infnmation  contained  in  the  bar  graph 
and  that  the  information  is  deriv^  frcHU 
the  financial  statements  in  the 
Statement  of  Additional  Information. 
The  auditor's  report  as  to  the  financial 
statements  need  not  be  included  in  the 
prospectus.  Note  that  the  auditor's 
report  as  to  the  fund's  financial  data 
reflected  in  the  bar  graph  is  included 
elsewhere  in  the  registration  statement, 
specify  its  location,  and  state  that  it  can 
bie  obtained  by  shareholders. 

Bar  Graph  Presentation 

1.  Partial  Years/New  Registrants.  Do 
not  reflect  partial  fiscal  years  in  the  bar 
graph.  The  first  year  shown  in  the  graph 
will  be  the  first  full  fiscal  year  for 
which:  (i)  The  Registrant's  registration 
statement  was  e^ctive  (or,  in  the  case 
of  a  series,  the  Registrant  offered  shares 
of  the  account);  or  (ii)  the  Registrant  (or 
account)  invested  its  assets  in 
accordance  with  its  investment 
objectives. 

2.  Total  Return.  Calculate  total  return 
as  prescribed  in  Instruction  11  to  Item 
3(a)  of  Form  N-IA. 

3.  Distribution  of  Capital  Gains.  If  the 
accoimt  made  capital  gains  distributions 
during  the  period,  state  in  a  footnote  to 
the  graph  what  the  amoilnt  of  the 
distribution  per  share  was  and  state  that 
such  distribution  is  reflected  in  the  bar 
graph  by  means  of  a  shaded  or 
otherwise  distinctively  marked  area 
within  the  bar  for  each  year  in  which 
capital  gains  distributions  were  made. 

4.  Format.  Measure  return  on  the 
vertical  axis  of  the  bar  graph  and 
measure  time  in  yearly  increments  on 
the  horizontal  axis. 

5.  Series  Companies.  Treat  each  sub- 
account as  a  separate  Registrant  for 
purposes  of  this  item. 
***** 

(d)*  •  • 
Instruction 

A  money  market  account  may 
incorporate  its  response  to  this  item 
from  the  Statement  of  Additional 
Information.  See  General  Instruction  G. 

***** 

33.  Item  5  of  Form  N-3  (referenced  in 
§§  239.17a  and  274.11b)  is  amended  by 
revising  paragraph  (c)(ii),  removing 
paragraph  (d),  and  redesignating 
paragraph  (e)  as  paragraph  (d)  to  read  as 
follows: 

Form  N-3 


Item  5.  General  Description  af 
Registrant  and  Insurance  Company 

(c)'  •  • 

(ii)  how  the  Registrant  proposes  to 
achieve  its  objectives,  inducting: 

(A)  a  short  description  of  the  types  of 
securities  in  which  the  Registrant 
invests  or  will  invest  principally  and,  if 
applicable,  any  special  investment 
practices  or  techniques  that  will  be 
employed  in  connection  with  investing 
in  such  securities; 

(B)  if  the  Registrant  proposes  to  have 
a  policy  of  concentrating  in  a  particular 
indust^  or  group  of  industries, 
identification  of  such  industry  or 
industries; 

(C)  the  identity  of  other  policies  of  the 
Registrant  that  may  be  changed  only 
widi  the  approval  of  a  majority  of  votes, 
including  those  policies  which  the 
Registrant  deems  to  be  fundamental 
within  the  meaning  of  Section  8(b)  of 
the  1940  Act;  and 

(D)  those  significant  investment 
pohcies  or  techniques  (such  as  risk 
arbitrage,  repurchase  agreements, 
forward  delivery  contracts,  investing  for 
control  or  management)  that  are  not 
described  pursuant  to  subparagraphs 
(A),  (B)  or  (C)  above  that  Registrant 
employs  or  intends  to  employ  in  the 
foreseeable  future. 

Instructions 

1.  In  responding  to  paragraph  (c)(ii)  of 
this  item  (other  than  paragraph  (c)(ii)(B). 
regarding  concentration),  it  is  sufficient 
for  a  money  market  account  to: 

(a)  Describe  the  characteristics  of  the 
account  in  general  terms  (e.g.,  that  it 
seeks  to  maintain  a  stable  net  asset 
value  of  $1.00  by  investing  in  a  portfolio 
of  high  quality  ^ort-term  debt 
obligations,  issued  by  corporations, 
banks,  and  other  financial  institutions, 
etc.)  mthout  listing  or  describing  the 
particular  instruments  in  which  the 
account  may  invest  or  explaining 
detailed  investment  policies  designed  to 
comply  with  rule  2a-7  of  the  1940  Act; 
and 

(b)  If  the  account  limits  investment  to 
a  group  of  securities  or  a  type  of  issuer 
(e.g.,  to  U.S.  government  securities), 
identify:  (i)  the  group  of  securities  or 
type  of  issuer  and  (ii)  any  other  group 
of  securities  of  type  of  issuer  in  whidi 
the  fund  reserves  the  right  to  invest 
more  than  5%  of  its  assets  and  state  the 
maximum  percentage  of  the  fund's 
assets  that  may  be  so  invested,  unless 
the  account  has  not  invested  more  than 
5%  of  its  assets  in  those  securities 
within  the  past  year  and  has  no  current 
intention  of  doing  so  in  the  foreseeable 
future. 
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2.  "CoDcentration".  for  purposes  of 
paragraph  (c](ii)(B),  is  deemed  to  be 
25%  or  more  of  the  value  of  Registrtot's 
total  assets  invested  or  proposed  to  be 
invested  in  a  particular  industry  or 
group  of  industries.  Registrant's  policy 
on  concentration  should  not  be 
inconsistent  with  Registrant's  name. 

3.  Discussion  of  types  of  investments 
that  will  not  constitute  Registrant's 
principal  portfolio  emphasis,  and  of 
related  policies  or  practices,  should 
generally  receive  less  emphasis  in  the 
prospectus,  and  under  the 
circumstances  set  forth  below  may  be 
omitted  or  limited  to  information 
necessary  to  identify  the  type  of 
investment,  policy,  or  practice. 
Specifically,  and  notwithstanding 
paragraph  (c)  above: 

(a)  If  the  effect  of  a  policy  is  to 
prohibit  a  particular  practice,  or,  if  the 
policy  permits  a  particular  practice  but 
the  Registrant  has  not  employed  that 
practice  within  the  past  year  and  has  no 
current  intention  of  doing  so  in  the 
foreseeable  future,  do  not  include 
disclosure  as  to  that  policy;  and 

(b)  If  such  a  policy  has  the  effect  of 
liipiting  a  particular  practice  in  such  a 
way  that  no  more  th^  5%  of 
Registrant's  net  assets  are  at  risk,  or,  if 
Registrant  has  not  followed  that  practice 
within  the  last  year  in  such  a  manner 
that  more  than  5%  of  Registrant's  net 
assets  were  at  risk,  and  does  not  have  a 
ciurent  intention  of  following  such 
practice  in  the  foreseeable  future  in 
such  a  manner  that  more  than  5%  of 
Registrant's  net  assets  will  be  at  risk, 
disclosure  of  information  in  the 
prospectus  about  such  practice  should 
be  Umited  to  that  which  is  necessary  to 
identify  the  practice. 

•        •        •        •        • 

34.  Form  N-3  {referenced  in 
§§  239.17a  and  274.11b)  is  amended  by 
adding  an  instruction  following  Item 
1 1(c)  to  read  as  follows: 

FwmN-a 


Item  11.  Purchases  and  Contract  Value 

•  *        •        •        • 

(c)*  •  * 

Instruction 

In  responding  to  sub-item  11(c),  a 
money  market  accoimt  need  only  state 
that  the  acomiulation  unit  value 
represents  a  proportionate  interest  in 
the  net  assets  of  the  account 

*  •        •        •        • 

35.  Form  N-3  (referenced  in  ' 
§§  239.17a  and  274.11b)  is  amended  by 
adding  an  instruction  following  Item 
11(d)  to  read  as  follows: 


FonnN-3 


Item  11.  Purchaees  and  Contract  Value 

***** 

(d)*  *  • 
Instruction 

In  responding  to  sub-item  11(d),  a 
money  market  account  that  seeks  to 
m'^jptwin  a  stabilized  acciunulation  unit 
value  need  not  state  the  time  of  day  at 
which  the  calculation  is  made.  *   •  * 

36.  Form  N-3  (referenced  in 
§§  239.17a  and  274.11b)  is  amended  by 
adding  an  instruction  following  Item 
12(a)  to  read  as  follows: 

Form  N-3 


Item  12.  Redonptions 

(a)*  '  * 

Instruction 

In  responding  to  paragraph  (a),  a 
money  market  account  Registrant  need 
not  discuss  the  timing  of  unit  value 
pricing  but  should  state  how  the  timing 
of  a  redemptirai  request  will  affect  the 
accrual  of  dividends. 
***** 

37.  Form  N-3  (referenced  in  CFR 
§§  239.17a  and  274.11b)  is  amended  by 
adding  instruction  3  following  Item 
19(b)  to  read  as  follows: 

FofmN-3 


38.  Form  N-3  (referenced  in 

§§  239.17a  and  274.11b),  paragraph  (b) 
of  Item  28.  is  amended  by  removing 
paragraph  (16)  and  redesignating 
paragraph  (17)  as  paragraph  (16). 

39.  Guide  3  to  Form  N-3  is  amended 
by  removing  the  word  "basic"  in  the 
first  paragraph  and  substituting  in  its 
place  "principal". 

40.  Guide  3  to  Form  N-3  is  amended 
by  adding  a  paragraph  (unnumbered) 
after  the  first  (unnumbered)  paragraph 
to  read  as  follows: 
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Item  19.  Investment  Objectives  and 
Policies 

***** 
(b)»  •  • 

Instructions: 
***** 

3.° In  responding  to  this  item,  money 
market  accounts  ^ould  include 
descriptions  of: 

(a)  'The  types  of  instruments  which  it 
purchases  or  intends  to  purchase; 

(b)  The  types  of  issuers  that  issue  the 
instruments  in  which  it  intends  to 
invest; 

(c)  Significant  investment  policies  or 
techniques  (e.g.,  forward  delivery 
contracts,  repurchase  agreements,  and 
standby  commitments)  that  the 
Registrant  employs  or  has  the  ciurent 
intention  of  employing  in  the 
foreseeable  future;  and 

(d)  The  quality,  maturity,  and 
diversity  restrictions  which  pertain  to 
money  market  account  investments,  to 
the  extent  such  descriptions  have  not 
been  included  in  the  prospectus  in 
response  to  Instruction  1  to  Item  5(c}. 


Guide  3.  Investment  Ob|ectiTes  and 
Policies 

*        »        *        *        * 

In  particular.  Registrants  with  money 
market  accoimts  are  urged  to  be  concise 
in  describing  the  manner  in  which  such 
accounts  propose  to  achieve  their 
investment  c^jectives  (item  5(c)).  A 
general  description  of  the  types  of 
instruments  in  which  a  money  market 
accoimt  may  invest  (i.e.,  short-term, 
high  quality  instnunents)  and  the  types 
of  issuers  that  issue  the  secvuities  in 
which  it  may  invest  [e.g.,  corporations, 
banks,  etc.)  should  generally  be 
sufficient.  As  stated  in  Instruction  1  to 
Item  5.  listing  or  describing  each  type  of 
instrument  in  which  the  money  market 
account  may  invest  is  not  required; 
however,  the  registrant  should  identify 
those  groups  of  securities  or  types  of 
issuers  in  which  the  account  has 
reserved  the  right  to  invest  more  than 
5%  of  its  assets,  unless  it  has  not 
invested  more  than  5%  of  its  assets  in 
those  seciuities  or  issuers  within  the 
past  year  and  has  no  current  intention 
of  doing  so  in  the  foreseeable  future. 
Registrants  should  omit  detailed 
descriptions  of  rule  2a-7's  requirements 
and  the  various  NRSROs  and  the  ratings 
they  assign.  More  detailed  responses 
regarding  investment  policies  and 
techniques  should  be  provided  in  the 
SAI  in  response  to  Item  13. 
*        *        •        •        • 

41.  Guide  4  to  Form  N-3  is  amended 
by  adding  a  footnote  at  the  end  of  the 
first  sentence  to  read  as  follows: 

Guide  4.  Types  of  Securities 

***** 

3  As  set  forth  in  instruction  1  to  Item  5, 
money  market  funds  are  not  required  to  list 
or  describe  the  particular  instruments  in 
which  the  fund  may  invest. 

*****' 

42.  Guide  4  to  Form  N-3  is  amended 
by  adding  a  final  paragraph  to  read  as 
follows: 

Guide  4.  T]rpes  of  Securities 

***** 
*  If  an  account  holds  a  material 
percentage  of  its  assets  in  secvuities  or 


other  assets  for  which  there  is  no 
established  maricet,  there  may  be  a 
question  concerning  the  ability  of  the 
account  to  make  paj^ent  within  seven 
days  of  the  date  its  shares  are  tendered 
lor  redemption.  The  usual  limit  on 
aggregate  holdings  of  illiquid  assets  by 
separate  accoimts  is  15  percent  of  net 
assets.  A  money  market  account  is 
limited  to  investing  less  than  ten 
percent  of  its  assets  in  illiquid 
securities.'  An  illiquid  .asset  is  any  asset 
which  may  not  be  sold  or  disposed  of 
in  the  oftfinary  course  of  business 
within  seven  days  at  approximately  the 
value  at  which  the  mutual  fund  has 
valued  the  instrummit.^ 
***** 

43.  Guide  5  to  Form  N-3  is  amended 
by  adding  a  footnote  at  the  end  of  the 
first  sentence  to  read  as  follows: 

Guide  5.  Portfolio  Turnover 

***** 

'  Money  market  accounts  are  not  required 
to  discuss  the  effects  of  portfolio  turnover  in 
their  prospectuses. 

44.  Guide  8  to  Form  N-3  is  amended 
by  adding  a  sentence  in  the  second 
paragraph  (unnumbered)  following  "and 
standby  commitment  agreements.*,  to 
read  as  follows,  and  reniunbering 
sequentially  all  subsequent  footnotes  in 
the  guides  to  Form  N-3: 

Guide  8.  Senior  Securities,  Reverse 
Repurchase  Agraements,  and  Standby 
Commitment  Agreements 


*  *  *  Money  market  accounts  should 
discuss  their  use  of  these  trading 
practices  in  the  Statement  of  Additional 
Information  in  response  to  Item  19  (see 
Instruction  1  to  Item  5(c)(ii)  and 
''     Instruction  3  to  Item  19(b)).  *  •  • 

45.  Guide  21  to  Form  N-3  is  amended 
to  read  as  follows: 

Guide  21.  Government  Securities 

If  the  registrant  is  investing  in  United 
States  Government  securities,  the 
prospectus  should  explain  when  and  to 
what  extent  the  registrant  intends  to  do 
so. 

If  a  registrant  other  than  a  money 
market  account  is  investing  significantly 
in  United  States  Government  securities 
on  a  routine  basis,  the  prospectus 
should  include  the  following 
information:  (1)  The  types  of 
Government  securities  in  which  the 
separate  account  will  invest;  (2) 
examples  of  Government  agencies  and 


'  See  Investment  Company  Act  Rel.  No.  13380 
Ouly  11. 1083).  48  FR  32555  (July  18,  1983).  See 
also  Investment  Company  Institute  (pub.  avail.  Dec. 
9.  1992). 

^See-Investmeat  Company  Act  Release  No.  14983 
(Mtr.  12, 1986)  [51  FR  9773  (Mar.  20, 1986)). 
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instrumentalities  in  whose  securities  the 
separate  account  will  invest;  and  (3) 
whether  the  securities  of  such  agency  or 
instrumentality  are  (a)  supported  by  the 
full  faith  and  credit  of  the  United  States, 
(b)  supported  by  the  ability  to  borrow 
from  the  Treasury,  (c)  supi>orted  only  by 
the  credit  of  the  agency  or 
instnunentality.  or  (d)  supported  by  the 
United  States  in  some  other  way.  If  the 
registrant  is  a  money  market  account, 
the  disclosure  described  in  (1)  through 
(3)  above  should  be  placed  in  the 
Statement  of  Additional  Information. 

If  the  registrant  is  a  money  market 
account  holding  itself  out  as  investing 
in  United  States  Government  seciuities, 
and  the  registrant  does  not  invest  all  of 
its  assets  in  securities  backed  by  the  full 
faith  and  credit  of  the  United  States 
Government,  the  account  should  not 
suggest  in  its  prospectus  or  in  its  sales 
material  that  there  is  no  credit  risk 
associated  with  the  account's 
investments. 

46.  Guide  27  to  Form  N-3  is  amended 
by  removing  the  phrase  in  the  first 
sentence  of  the  tenth  paragraph 
(unnumbered):  "with  portfolio 
seciuities  that  mature  in  one  year  or 
less". 
•        •        *        *        • 

Dated:  July  19. 1995. 

By  the  Commission. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

(FR  Doc.  95-18243  Filed  7-25-95;  8:45  am] 
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17  CFR  Parts  232, 240, 249  and  270 

[Release  Nos.  34-35991;  IC-21217;  87-22- 
95] 

RrN3235-AQ56 

Money  Market  Fund  Quarterly 
Reporting 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule  and  rule 

amendment. 

SUMMARY:  The  Commission  is  proposing 
a  new  rule  under  the  Investment 
Company  Act  of  1940  that  would 
require  money  market  funds  to  file 
quarterly  reports  with  the  Commission 
identifying,  describing,  and  providing 
valuation  information  for  each  security 
in  their  portfolios.  The  reports  would  be 
filed  electronically  through  the 
Commission's  EIXiAR  system.  This 
information  would  enhance  the 
Commission's  ability  to  monitor  money 
market  fimd  compliance  with  the 
federal  securities  laws,  particularly  rule 
2a-7  under  the  1940  Act,  the  rule  that 


pennits  money  maricet  funds  to  use 
sjjecda]  share  pricing  and  portfolio 
valuation  methods. 

DATES:  Comments  on  the  proposed  rule 
and  rule  and  form  amendments  must  be 
received  on  or  before  September  27, 
1995. 

ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange* 
Commission,  450  Fifth  Street.  N.W., 
Washington.  D.C  20549.  All  conunent 
letters  should  refer  to  File  No.  S7-22- 
95.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Martha  H.  Piatt,  Senior  Attorney,  (202) 
942-0725,  or  Joseph  E.  Price,  Deputy 
Office  Chief,  (202)  942-0721,  Office  of 
Disclosure  and  Investment  Adviser 
Regulation,  Division  of  Investment 
Management,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549. 
SUPPI.EMENTARY  INFORMATKM:  The 
Commission  is  proposing  for  comment: 

(1)  Rule  30b3-l  under  the  Investment 
Company  Act  of  1940  (15  U.S. C.  80a-l 
et  seq.]  ("1940  Act")  that  would  require 
money  mari:et  funds  to  file  with  the 
Commission  quarterly  reports  regarding 
their  portfolio  holdings;  and 

(2)  Tedmical  amendments  to 
Regulation  S-T  [17  CFR  232.301),  the 
caCommission's  general  rules  for 
electronic  filings,  and  rule  12b-25  (17 
CFR  240.12b-25l  and  Form  12b-25  [17 
CFR  249.322]  under  the  Securities 
Exchange  Act  of  1934  [15  U.S.C.  78a  et 
seq.].  to  accommodate  notification  of 
late  filings  of  the  quarterly  reports. 
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Executive  Siunmary 

The  Commission  is  proposing  a  new 
rule  under  the  1940  Act  that  would 
require  money  market  funds  ("money 
funds")  to  file  with  the  Commission 
quarterly  reports  regarding  their 
portfolio  holdings  (the  "Money  Market 
Fund  Portfolio  Schedule"  or 
"Schedule").  The  Schedule  would  be 
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filed  electronically  thrtmgh  the 
Commission's  EDGAR  system. 

Rule  3*3-1  would  require  a  money 
fund  to  report  electronically,  for  each 
seciuity  in  its  portfolio:  (i)  The  name  of 
the  security  and  its  issuer  and  any 
guarantor  of  the  security;  (ii)  the 
security's  credit  quality;  (iiij  whether  it 
is  illiquid;  (iv)  its  value;  (v)  the 
«  percentage  of  the  portfolio  represented 
by  the  security  and  the  percentage  of  the 
portfoUo  invwted  in  securities  issued  by 
the  issuer,  (vi)  its  maturity  date;  and,  in 
the  case  of  an  adjustable  rate 
instrument,  (vii)  the  formula  used  for 
adjusting  its  interest  rate.  A  money  fund 
would  also  be  required  to  report  its 
yield,  average  weighted  maturity,  total 
assets,  percentage  of  net  assets  invested 
in  illiquid  securities,  certain 
transactions  between  the  fund  and 
affiliated  persons,  and  any  difference 
between  the  stabilized  share  price  of  the 
fund  (which  is  usxially  $1.00)  and  the 
per  share  net  asset  value  of  the  fund 
based  on  the  market  value  of  its 
portfoUo  as  of  the  end  of  the  period.  The 
information  contained  in  the  proposed 
reports  would  enhance  the 
Commission's  abiUty  to  monitor  money 
fund  comphance  with  the  federal 
securities  laws,  target  its  limited  on-site 
examination  resources,  and  respond  in 
the  event  of  a  significant  market  event 
affecting  money  funds  and  their 
shareholders. 

L  Background 

Money  funds  are  permitted  to  use 
methods  of  asset  valuation  and  share 
pricing  that  depart  from  the  daily 
pricing  requirements  of  the  1940  Act  ■ 
and  hold  themselves  out  as  offering  high 
levels  of  liquidity  and  safety  of 
principal.^  As  a  result,  money  funds  are 


subject  to  substantially  greater 
Conunission  regulation  and  monitoring 
of  their  investment  activities  than  other 
types  of  investment  companies. 

Money  funds  are  subject  to  rule  2a- 
7  under  the  1940  Act,  which  limits  their 
investments  to  high  quality,  short-term, 
U.S.  dollar-dencnninated  debt 
instruments.^  Under  rule  2a-7,  a  money 
fund  is  permitted  to  use  the  amortized 
cost  method  for  valuing  its  portfolio 
securities  and  the  penny-rounding 
method  of  pricing  its  shares,  whidi 
faciUtate  the  maintenance  of  a  stable 
share  price.*  As  a  condition  of  using 
these  methods,  rule  2a-7  requires, 
among  other  things,  that  a  money  fund's 
board  of  directors  take  certain,  steps  to 
make  sure  that  the  fund's  use  of  these 
pricing  methods  does  not  result  in  its 
shares  being  unfairly  priced.^  These 
steps  include  periodically  determining 
the  extent  of  deviation,  if  any,  between 
the  fund's  ciurent  net  asset  value  per 
share  calculated  using  available  market 
quotations,  and  the  fund's  amortized 
cost  per  share,  and  considering  what 
action,  if  any,  should  be  taken  if  the 
deviation  is  greater  than  one-half  of  one 
pocent.^  A  board  of  directors  of  a  fund 
using  the  penny-rounding  method  is 
required  to  assure  that  the  net  asset 
value  per  share,  after  rounding,  does  not 
deviate  from  the  share  price  established 
for  the  fiind.^ 

Pursuant  to  authority  provided  in  the 
1940  Act,  the  Commission  periodically 
inspects  money  funds  to  determine 
compliance  with  the  federal  securities 
laws,  including  nde  2a-7.  The 
Commission  annually  inspected  each 
money  fund  between  1991  and  1993  in 
response  to  a  series  of  events  that 
threatened  some  money  funds'  ability  to 
mnintain  a  Stable  net  asset  value.*  The 


•  Section  2(aX41)  of  tfaa  1940  Act  (IS  U.&C  flO*- 
2(aM41)]  and  rulas  2a-4  and  22c-l  undar  the  IMO 
Act  (17  CFR  270.28-4,  270.22c-ll  require  funds  to 
calculate  net  asset  value  per  share  by  valuing 
portfolio  securities  for  which  market  quotations  are 
readily  available  at  niarket  value,  aad  other 
securities  and  assets  at  fair  value  as  determined  in 
good  faith  by  the  board  of  directors.  Money  funds 
that  seek  to  maintain  a  stable  share  price  generally 
use  either  the  amortiied  cost  method  of  valuation 
or  the  penny-rounding  method  of  share  pricing. 
Under  the  amoriized  cost  method,  portfolio 
securities  are  valued  by  reference  to  their 
acquisition  cost  as  adjusted  for  amortization  of 
premium  or  accretion  of  discount  Paragraph  (aXl) 
of  rule  2a-7  (17  CFK  270.2a-7(a)(l)i.  Share  price  is 
determined  under  the  penny-rounding  method  by 
valuing  securities  at  market  value,  fair  value,  or 
amortized  cost  and  rounding  the  per  share  net  asset 
value  to  the  nearest  cent.  Paragraph  (a)(ll)  of  rule 
2a-7.  All  references  to  rule  28-7  or  any  paragraph 
of  the  rule  will  be  to  17  CFR  270.2a-7. 

'Because  of  these  characteristics,  investors  often 
use  money  funds  as  a  substitute  for  demand 
deposits,  even  though  money  funds  are  not 
protected  by  federal  deposit  insurance,  and  there  is 
no  guarantee  that  the  funds  will  be  able  to  maintain 
stable  shara  price*. 


3  Money  funds  are  subject  to  portfoUo  quality, 
maturity,  and  divereification  requirements  under 
paragraphs  (b),  (cM2).  (c)(3).  and  (c)(4)  of  rule  2a- 
7.  These  conditions  limit  a  fund's  exposure  to 
credit,  interest  rate,  and  currency  risL  For  a 
discussion  of  the  effect  of  rule  2a-7  on  the  types 
of  investments  made  by  money  market  funds,  see 
Investment  Company  Act  Rel.  No.  21216  (July  19. 
1995)  at  n.6  and  S  n.A.2..  a  companion  release  being 
issued  today  in  which  the  Commission  proposes  to 
shorten  and  simplify  money  fund  prospectuses  to 
reflect  their  unique  characteristics  and  in  light  of 
the  regulatory  limitations  on  those  funds. 

'Paragraphs  (a)  (1)  and  (11)  of  rule  2a-7. 

'  If  a  fund's  shares  are  sold  or  redeemed  based  on 
a  net  asset  value  that  either  understates  or 
oventates  the  amount  for  which  portfolio 
instruments  could  have  been  sold,  the  interests  of 
either  existing  shareholders  or  new  investon  will 
be  diluted.  See  Investment  Trusts  and  Investment 
Companies:  Hearings  on  S.  3580  Before  a  Subcomm. 
of  the  Sen.  Comm.  on  Banking  and  Currency,  76th 
Cong.,  3d  Seas.  13fr-138,  288  (1940). 

*  Paragraphs  (c)(6)(ii)  (A)  and  (B)  of  rule  2»-7. 

'  Paragraph  (c)(7)  of  rule  2a-7. 

»ln  1989  and  1990,  commercial  paper  issued  by 
Mortgage  and  Realty  Trust.  Integrated  Resources. 


Commission  believes  that,  while  not 
preventing  money  fimds  from  being 
afiiected  by  subsequent  market  events, 
the  frequency  of  inspections  during  this 
period  contributed  substantially  to  the 
level  of  compliance  and  safety  of  money 
funds. 

More  recently,  the  Commissicm  has 
found  it  necessary  to  allocate  its 
inspection  resources  among  a  wider 
range  of  investment  companies.  To 
allow  the  Conunission  to  provide  greater 
oversight  of  mon^  funds  than  its  on- 
site  examination  resources  would 
otherwise  permit,  the  Commission  is 
proposing  to  require  money  funds  to  file 
quarterly  reports  detailing  their 
portfoUo  holdings,  yield,  dollar- 
weighted  average  maturity,  ilUquid 
holmngs,  transactions  with  affiliated 
persons,  and  securities  valuation 
practices  with  the  Commission.  These 
reports  should  improve  the  efficiency 
and  effectiveness  of  the  Commission's 
money  fimd  examination  program  in 
several  respects.  First,  because  the 
reports  wcnild  eUdt  much  of  the  same 
information  regarding  portfoUo 
securities  that  would  he  obtained  diuing 
an  on-site  examination,  the  Commission 
will  be  able  to  use  the  reports  to  review 
compUanoe  with  many  of  rule  2a-7's 
requirements  without  making  on-site 
visits.  Second,  the  reports  wiU  enable 
the  Commission  to  target  funds  with 
investment  practices  or  portfoUo 
holdings  that  suggest  the  need  for  on- 
site  examination.  Third,  information  in 
the  reports  will  permit  Commission 
examiners  to  conduct  a  significant 
portion  of  each  on-site  money  market 
fund  examination  at  Commission 
offices,  reducing  Commission 
examination  costs  and  the  disruption  to 
funds  and  their  advisers.  Fourth, 
information  in  the  reports  will  enable 
the  Commission  to  respond  when  a 
significant  market  event  dccurs  that 
could  affect  money  funds  and  their 
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Inc.,  and  MNC  Financial  Corporation  defaulted  or 
was  downgraded,  resulting  in  significant  daclinea 
in  the  securities'  market  prices,  and  threatening  the 
stable  net  asset  values  of  the  money  market  funda 
holding  them.  In  1991,  New  Jersey  insurance 
regulatore  seized  Mutual  Benefit  Life  Insurance 
Company  ("MBU"),  a  provider  of  demand  features 
and  other  credit  enhancements  to  securities  owned 
by  several  money  market  funds.  When  MBU  could 
not  honor  its  put  obligations,  the  value  of  MBU- 
backed  securities  declined  substantially. 
Shareholders  of  funds  that  held  these  securities 
were  not  adversely  affected  because  each  fund's 
investment  adviser  voluntarily  purchased  the  papw 
from  the  funds  at  amortized  cost  or  principal 
amount,  otherwise  agreed  to  indemnify  the  fund,  or 
obtained  a  replacement  guarantor  in  order  to 
prevent  shareholder  losses.  See  Investment 
Company  Act  Rel.  No.  19959  (Dea  17. 1993)  (58  FR 
68585  (Dec.  28, 1993)1  (hereinafter  "Release 
19959")  (proposing  further  amendments  to  tighten 
the  risk-limiting  conditions  of  rule  2a-7}  at  nn.12 
and  28  and  accompanying  text 


shareholders.'  The  availability  of  a  list 
of  portfoUo  securities  for  each  rn)taey 
fimd  will  permit  the  Commissionuji 
identify  those  fimds  that  are  holding 
distressed  securities  to  determine 
whether  they  are  appropriately  pricing 
their  seciuities  '°  and  taking  other  steps 
that  may  be  required  under  rule  2a-7. ' ' 
FinaUy,  because  the  reports  would  be 
pubUcly  available,  they  would  permit 
pubUc  scrutiny  of  money  fund 
investment  practices  through  (Be^ 
financial  press  and  private  informt\tion 
seorvices.'^  The  Commission  beUeVibs 
that  this  disclosure  may  have  a  salutary 
effect  on  money  fund  investment 
practices,  reducing  the  possibiUty  that  a 
money  fimd  will  engage  in  practices 
that  pose  risks  to  its  abiUty  to  maintain 
a  stable  net  asset  value. 


n.  Discussion 

To  address  the  concerns  discussed 
above,  the  Commission  is  proposing 
new  rule  30b3-l  under  the  1940  Act 
that  would  require  every  open-end 
management  investment  company 


*  Supra  note  8.  In  addition,  in  1904  a  number  of 
money  market  funds  that  had  invested  in  adjustable 
rate  securities  experienced  losses  when  these 
securities'  interest  rates  failed  to  follow  short-term 
market  rates.  See  Wayne,  "For  Money  Market 
Investon.  New  Cautions,"  N.Y.  Times,  Sept  29, 
1994  at  Dl,  D8.  In  one  case,  a  money  market  fund 
holding  theae  adjustable  rate  securities  was  forced 
to  liquidate  and  redeem  its  shareholdera  at  a  price 
of  less  than  SI. 00.  See  de  Senerpont  Domis  and 
Talley,  "Collapse  of  Money  Fund  Seen  Heightening 
Derivatives  Scrutiny,"  American  Banker,  Sept.  29, 
1994  at  1,  3.  Most  recently,  a  major  municipal 
isauei^-Orange  County — filed  for  bankruptcy.  To 
maintain  their  funds'  net  asset  values,  several 
money  market  funds'  advisen  took  stepM  to  prevent 
the  net  asset  value  of  their  funds  from  falling  below 
$1.00.  See  "Orange  County,  Mired  in  Investment 
Meea,  Files  for  Bankruptcy,"  Wall  St. ).,  p.Al  (Dec. 
7. 1904). 

">See  paragraphs  (c)(6MU)  (B)  and  (C)  of  rule  2a- 
7  (if  the  market  value  per  share  for  a  fund  using 
amortized  cost  method  deviates  more  than  one-half 
of  one  percent  from  the  fund's  share  price,  the 
board  of  directora  must  promptly  consider  what 
action,  if  any,  should  be  taken  and,  to  the  extent 
the  deviation  has  dilutive  or  un&ir  results,  take 
appropriate  action  to  eliminate  or  reduce  deviation, 
including  changing  the  share  price).  Similarly, 
because  the  permy-rounding  method  permits 
rounding  to  the  nearest  one  percent,  if  the  share 
price  of  a  fund  using  the  penny-rounding  method 
deviates  by  more  than  one-half  of  one  percent,  the 
share  price  for  the  fund  could  not  be  maintained. 
.Se^paragraphs  (a)(ll)  and  (c)(7)  of  rule  28-7. 

"See,  e.g.,  paragraph  (c)(5)(i)(A)  of  rule  2»-7 
(requirement  to  reassess  promptly  whether 
downgraded  security  continues  to  present  minimal 
credit  risks):  paragraph  (c)(5)(ii)  of  rule  2e-7  (fund 
must  dispose  of  security  that  has  become  ineligible 
or  has  been  determined  no  longer  to  present 
minimal  credit  risks  as  soon  as  practicable  unless 
the  board  of  directors  finds  that  disposal  of  the 
portfolio  security  would  not  be  in  tiie  best  interests 
of  the  fund). 

"While  the  reports  will  be  available  to 
individual  ihvestora,  the  Commission  anticipates 
that,  more  typically,  interested  investors  will  learn 
about  information  contained  in  the  reports  in  the 
sj[>ecialized  financial  press  that  reports  on  money 
funds  and  other  t3rpes  of  investment  companies. 


holding  itself  out  as  a  money  fund  "  to 
file  a  Money  Market  Fimd  PortfoUo 
Schedule  with  the  Commission  not 
more  than  thirty  days  following  the  last 
day  of  each  calend^  quarter.'*  The 
Schedule,  which  is  described  in 
paragraph  (d)  of  proposed  rule  30b3-l, 
would  be  filed  electronicaUy  with  the 
Commission  through  the  EDGAR 
system,  pursuant  to  a  new  appendix  to 
the  EDGAR  Filer  Manual,  and  would  be 
made  pubUcly  available.  '^ 

A.  Money  Market  Fund  Portfolio 
Schedule 

The  Schedule  would  require  fund 
portfoUo  information  on  a  security-by- 
security  basis  in  the  foUowing  areas: 

•  Identifying  information:  the  CUSIP 
number  assigned  to  the  security,'*  the 
name  of  the  issuer,  the  name  of  the  issue 
(Items  12  (aHc)).  the  names  of  any 
providers  of  puts,  demand  features, 
bond  insurance,  or  other  guarantees  for 
the  security  (Item  12  (d)),'''  and  whether 
the  security  is  pre-refunded  (Item  12(g) 
or  a  repurchase  agreement  (Item  12(i)); 

•  Maturity  information:  The 
sectuity's  final  maturity  date  and 
maturity  date  currently  used  for 
purposes  of  determining  compUance 
with  rule  2a-7'8  maturity  limitations 
(Items  12  (j)  and  (k));  '* 


JMI 


'^  Paragraph  (b)  of  rule  2a-7  enumerates  the  types 
of  activities  that  constitute  "holding  out"  and  that 
require  compliance  with  rule  2ft-7. 

■'Rule  12b-25  under  the  Securities  Exchange  Act 
of  1934  (17  CFR  240.12b-25],  the  general  rule 
regarding  notification  to  the  Commission  of  the 
inability  to  file  timely,  and  Form  12b-25  (17  CFR 
249.322],  the  form  for  notification  of  late  filing, 
would  be  amended  to  include  reports  pureuant  to 
proposed  rule  30b3-l  that  are  filed  late.  A  money 
market  fund  filing  notification  of  its  inability  to  file 
timely  would  be  required  to  file  iu  Schedule  within 
five  days  of  the  due  date  in  accordance  with 
paragraph  (b)(2)(iij  of  rule  12b-25. 

"The  Commission  has  adopted  a  series  of  rules 
to  mandate  and  accommodate  electronic  filing 
through  EDGAR.  See  Securities  Act  Rel.  No.  6977 
(Feb.  23,  1993)  [58  FR  14628  (Mar.  18.  1993)] 
(adopting  rules  applying  to  electronic  submissions 
generally);  Investment  Company  Act  Rel.  Na  19284 
(Feb.  23, 1993)  (58  FR  14848  (Mar.  18,  1993)] 
(adopting  rules  specific  to  electronic  filings  by 
investment  companies). 

■*A  CUSIP  number  is  an  identification  number 
aasigned  to  many  United  States  Government, 
municipal,  and  corporate  securities  issues  through 
a  system  administered  by  Standard  &  Poor's 
Corporation  under  the  authority  of  the  American 
Banken  Association  Committee  on  Uniform 
Security  Identification  Procedure  ("CUSIP"). 

"The  terms  "put"  and  "demand  faelura"  would 
be  defined  by  reference  to  paragraphs  (a)(4)  and 
(a)(12)ofrule2a-7. 

"  Money  funds  are  required  to  maintain  a  dollar- 
weighted  average  portfolio  maturity  of  not  more 
than  ninety  days,  and  generally  may  not  purchase 
any  instrument  urith  a  remaining  maturity  of  mora 
than  397  days.  See  paragraph  (c)(2)  of  rule  2a-7.  A 
money  fund  may  treet  certain  adjustable  rate 
securities  as  having  maturities  equal  to  the  period 
remaining  until  the  securities'  next  interest  rate 
readjustment  date.  See  paragraph  (d)  of  rule  2ft-7. 


•  Interest  rate  information:  The  rate  of 
interest  the  security  was  paying  on  the 
last  day  of  the  reporting  period  (Item 
12(p));  Mdiether  the  security  is  subject  to 
any  special  interest  rate  features,  such 
as  a  future  change  in  rate  structure  from 
variable  to  fixed  (Item  12(s))."  or  an 
interest  rate  cap  (Item  12(t)); »  and,  for 
an  adjustable  rate  security,  the  interest 
rate  reset  formula  and  the  frequency  of 
the  interest  rate  reset  (e.g.,  weekly, 
monthly,  or  quarterly)  (Items  12(q)  and 
(D); 

•  Credit  quality  information:  Whether 
the  security  is  treated  as  "tmrated"  and/ 
or  "second  tier"  for  purposes  of  rule  2a- 
7  (Items  12  (e)  and  (f));  2' 

•  Liquidity:  Whether  the  security  is 
ilUquid  (Item  12(h));  22 

•  Valuation  information:  For  all 
funds,  the  maiket  value  of  the  security, 
based  on  quotations  obtained  not  more 
than  ten  business  days  prior  to  the  end 
of  the  quarter  (Item  12(1));  and,  for  funds 
using  the  amortized  cost  method,  the 
amortized  cost  of  the  security  and  any 
deviation  between  the  amortized  cost 
and  market  values  (Item  12(m));  and 

•  Diversification  information:  The 
percentage  of  the  fund's  "total  assets" 
represented  by  the  position,  and  the 
percentage  of  the  fund's  "tetal  assets" 
represented  by  all  securities  issued  by 
the  issuer  of  this  security  (Items  12  (n) 
and  (o)). 

The  Schedule  would  also  require  a 
fi^id  to  categorize  itself  by  fund  type 
(Item  3) "  and  to  provide  other 


"  Such  features  would  be  required  to  be  disclosed 
whether  or  not  the  triggering  condidons  have 
occurred. 

'B  While  the  staff  has  interpreted  rule  2a-7  as  not 
permitting  money  market  funds  to  use  the  maturity 
shortening  provisions  of  the  rule  whan  determining 
the  maturity  of  cap[>ed  floaters  that  do  not  have 
demand  features,  this  position  has  not  been  applied 
if  the  cap  is  set  to  comply  with  state  usury  laws  and 
is  in  excess  of  twenty  percent.  See  Investment 
Company  Institute  (pub.  avail.  )une  16, 1993).  For 
a  discussion  regarding  determining  the  maturity  of 
capped  floaten  under  rule  2a-7,  see  Release  19959. 
supra  note  8  at  n.l61. 

'<  See  paragraphs  (a)  (14)  and  (20)  of  rule  2a-7. 
The  particular  ratings  assigned  to  a  security  would 
not  be  required  in  the  report. 

"  A  money  market  fund  may  hold  up  to  ten 
percent  of  its  net  assets  in  illiquid  securities.  See 
Investment  Company  Institute  (pub.  avail.  Dec.  9, 
1992).  The  staff  intends  to  revise  Guide  4  to  Form 
N-IA,  as  discussed  in  the  companion  release  being 
proposed  today,  supra  note  3  at  §  m,  to  clarify  the 
Commission's  policy  that  money  market  funds  may 
not  invest  more  than  ten  percent  of  their  assets  in 
illiquid  securities. 

^The  fund  would  describe  itself  as  primarily 
distributing  income  that  is  taxable  or  tax-exempt 
and,  if  tax-exempt,  whether  the  fund  is  a  Single 
State  Fund  (as  defined  in  paragraph  (a)(22)  of  rule 
2a-7,  as  proposed  to  be  amended;  see  Release 
19959,  supra  note  8).  The  fund  would  also  indicate 
whether  it  selb  shares  to  retail  investon  or  only  to 
institutions. 
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infonnation  regarding  the  portfolio  as  a 

whole: 

•  For  funds  using  the  amortized  cost 

method,  the  per  share  net  asset  value 
based  on  the  market  value  of  the 
portfolio;  for  funds  using  the  penny- 
rounding  method,  the  per  share  net 
asset  value  prior  to  roimding:  for  funds 
using  both  methods,  both  figiues  (Item 

6): 

•  The  fund's  seven-day  yield  (Item 

•  The  dollar-weighted  average 
maturity  (Item  8):  25 

•  Total  assets  (Item  9); " 

•  The  percentage  of  net  assets 
invested  In  illiquid  assets  (Item  10);  and 

•  Certain  transactions  between  the 
fund  and  affiliated  parties  that  occurred 
during  the  quarter  uaat  are  intended  to 
stabilize  the  fund's  per  share  net  asset 
value,  including  any  sale  of  a  portfolio 
security  for  a  price  greater  than  its 
current  market  value  (Item  11)." 

The  Commission  will  consider 
including  a  requirement  that 
infonnation  regarding  the  fund's 
compliance  with  the  put  diversification 
requirements  of  rule  2a-7  be  provided 
in  the  Schedule.  The  Commission 
requests  comment  whether  holdings  of 
Treasury  bills  and  repurchase 
agreements  with  the  same  counterparty 
that  are  collateralized  fully,  as  well  as 
other  types  of  securities  that 
commenters  may  suggest,  shoidd  be 
groujjed  and  not  reported 
individually.^  The  Commission  also 


>«Tha  yield  quoted  would  be  baaed  on  the  Mven 
days  ending  on  the  last  day  of  the  reporting  period 
and  would  be  calculated  in  accordance  with  Item 
22(aHi)ofFonnr4-lA. 
>>  See  supra,  note  18. 

>*  "Total  AaaeU"  is  defined  in  patagrspb  (a)(18) 
of  rule  2a-7  as  meaning,  for  a  money  fund  using 
the  amortized  cost  method,  the  total  amortized  cost 
of  its  assets  and.  for  any  other  fund,  the  total 
market -based  valne  of  its  assets. 

^  Examples  of  these  transactioiu  include  the  sale 
of  portfolio  securities  to  an  affiliated  person  of  the 
fiind,  a  contribution  to  the  fund's  net  assets  by  an 
affiliated  person,  or  the  purchase  of  a  credit 
enhancement  for  a  portfolio  security  by  an  affiliate 
on  the  fund's  behalf.  Certain  of  these  types  of 
transactions  are  prohibited  by  section  17(al(2)  of  the 
1940  Act.  The  staff  has  taken  the  position  regarding 
some  of  these  transactions,  based  on  the  particular 
facts  and  circumstances  involved,  that  an 
enforcement  action  would  not  be  recommended  to 
the  Commission  so  long  as  certain  conditions  were 
met.  The  Commission  proposed  rule  17a-4  under 
the  1940  Act  in  1993  to  exempt  these  transections 
from  section  17(a}  if  certain  conditions  wrere  met. 
See  Release  19959,  supra  note  S,  at  $  IV. 

Related  party  transactions  are  reqaired  to  be 

identified  in  fund  financial  statementa.  Sea  17  CFS 
210.4-08(k);  Sutement  of  Financial  Accounting 
Standards  No.  S7  (Related  Party  Disclosures), 
Financial  Accounting  Standartis  Board  (Mar.  19S2). 
See  alsa  Letters  to  Chief  Financial  Officers  from 
Lawrence  A.  Friend,  Chief  Accountant.  Divisioa  of 
Investment  Management  (Nov.  1, 1994  and  Fab.  3, 
1995). 

»The  term  "CoUateralired  Fully"  would  be 
defined  by  reference  to  paragraph  (aX4)  of  tula  2a- 


requests  comment  on  whether,  instead 
of  requiring  that  money  funds  indicate 
whether  a  security  is  iUiquid,  the  rule 
shoiUd  require  funds  to  iiMlicate 
whether  the  value  of  the  security  is 
being  determined  in  good  faith  by  the 
fund's  board  of  directors. 

B.  Reporting  Peripd 

The  proposed  report  woidd  contain 
information  as  of  the  end  of  each 
calendar  quarter,  rather  than  fund  fiscal 
quarters,  so  that  the  Commission  may 
compare  fund  portfolio  data  and 
aggregate  certain  of  the  information  to 
obtain  industry-wide  data.  The 
Commission  requests  comment  whether 
the  reporting  burden  would  be 
significantly  reduced  if  reporting  was 
required  as  of  the  end  of  the  fund's 
fiscal  quarter. 

C.  Appendix  J  to  the  EDGAR  Filer 
Manual 

All  money  funds  would  be  required  to 
file  their  Schedules  through  the  EIXJAR 
system.^  Detailed  instructions 
regarding  the  manner  in  which 
responses  to  the  infonnation  items  of 
rule  30b3-l  would  be  provided  would 
be  set  forth  in  a  new  Appendix  J  to  the 
EDGAR  Filer  Manual:  Guide  for 
Electronic  Filing  with  the  U.S. 
Securities  and  Exchange  Commission.^ 
Appendix  J  provides  instructions 
regarding  important  technical  topics, 
such  as  how  the  information  required  by 
an  item  in  the  Schedule  should  be 
"tagged,"  how  to  describe  certain  types 
of  securities,  what  types  of  errors  in  the 
reports  will  residt  in  the  suspension  or 
rejection  of  a  filing,  and  sections  of  rule 
2a-7  to  which  the  fund  should  refer 
when  responding  to  particular  items. ^' 
The  Commission  expects  that  if  the 
proposals  are  adopted,  fimds  will  use  an 
automated  process  to  craistruct  their 
Schedules  from  their  existing  computer 
systems,  so  that  Schedules  can  be 
prepared  and  transmitted  without 
extensive  additional  data  entry. 
Appendix  J  is  designed  to  facilitate  this 


7,  as  proposed  to  be  amended  in  Release  19999, 
siipra  note  8  at  §  IL0.3. 

>The  final  phase-in  of  investment  companies  to 
the  EDGAR  system  is  scheduled  for  November 
199S.  As  proposed,  the  Schedule  would  only  be 
filed  electronically,  and  rule  30b3-l(c)(4)  would 
waive  the  filing  requirement  for  the  period  of  any 
temporary  hardship  or  continuing  hardship 
exemption  under  Regulation  S-T  il7  CFR  232.201 
and  .2021. 

»The  September  1994  edition  of  the  EDGAR 
Filer  Manual  (Release  4.10)  has  been  incorporated 
into  the  Code  of  Federal  Regulations  by  reference. 
See  17  CFR  232.301.  The  amendments  to  the 
manual  being  proposed  in  this  release  would  alao 
be  incorporated  by  reference  into  the  Code  of 
Federal  Regulations  following  their  adoption. 

^'  A  "tag"  is  used  to  identify  information  required 
in  an  EDGAR  filing.  17  CFR  232.11(u). 


process.  Comment  is  requested  on  ways 
to  further  facilitate  preparation  of 
Schedules  in  this  manner.  Comment  is 
also  requested  whether  funds  would  be 
substantially  assisted  if  the  quarterly 
report  could  be  transmitted  not  only  in 
ASCn  format,  but  in  a  format  generated 
by  widely-used  or  easily  translated 
commercial  software,  llie  Commission 
is  also  considering  alternative  methods 
for  receiving  the  data  through  EDGAR, 
including  tag-less  submissions. 

m.  Cost/Benefit  Analysis 

The  rule  and  rule  amendments 
proposed  today  are  intended  to  provide 
information  to  the  Commission  and  to 
the  public  that  can  be  used  to  imfHOve 
the  money  fund  inspection  capability  of 
the  Commission,  money  fund 
compliance  with  the  federal  securities 
laws,  and  investor  protection.  The 
proposals  would  enable  the  Commission 
to  better  target  its  on-site  examinations 
of  money  fiinds  and  to  respond  in  the 
event  of  market  events  that  affect  money 
funds  and  their  shareholders. 

The  information  required  in  the 
Schedule  for  each  security  is  (or  should 
be)  maintained  by  money  funds  to 
ensure  compliance  with  rule  2a-7  under 
the  1940  Act.  The  Commission  has 
designed  the  Schedule  and  the  EDGAR 
filing  instructions  in  Appendix  J  to 
facilitate  direct  transfer  of  information 
from  fund  computer  systems.  As  a 
result,  the  Commission  anticipates  that 
the  majority  of  the  costs  experienced  by 
funds  will  result  from  initial  efforts  to 
revise  data  capture  systems.  In  addition, 
because  the  Schedules  would  need  to  be 
prepared  and  delivered  electronically 
only,  there  would  be  no  burdens 
associated  with  printing  and  mailing. 
Finally,  quarterly  reporting  should 
result  in  fewer  on-site  money  fimd 
inspections  and  related  costs  for  funds 
that  appear  to  be  in  compliance  with  the 
federal  securities  laws,  based  on 
information  provided  in  the  quarterly 
reports. 

While  adoption  of  the  proposed  rule 
and  form  would  impose  some  additional 
costs  on  money  funds,  the  Commission 
has  attempted  to  strike  a  balance 
between  the  Commission's  need  for 
additional  information  fitim  money 
funds  about  their  portfolio  securities 
and  the  costs  of  fimds  providing  that 
information.  The  Commission  requests 
comment  regarding  these  costs  and 
benefits,  and  reasonable  alternatives  for 
achieving  the  benefits  of  the  proposed 
rule. 

IV.  Transition  Period 

If  proposed  rule  30b3-l  is  adopted, 
the  Commission  would  conduct  a  series 
of  test  filings  to  test  both  the  filing 


process  and  to  enable  funds  to  develop 
the  capability  to  transfer  the  information 
required  in  the  Schedules  from  existing 
computer  files.  The  Commission  asks 
that  funds  that  wish  to  participate  in  the 
test  filing  process  so  indicate  in  their 
comment  letters.32  The  Commission 
anticipates  that  temporary  rules  would 
be  adopted  during  this  period.  The 
Commission  will  consider  comments  for 
purposes  of  adopting  both  temporary 
and  permanent  rules.  For  other  filers, 
the  Commission  plans  to  make  the 
proposed  amendments  effective  sixty 
days  following  the  completion  of  the 
test  filing  period.  All  money  funds 
would  be  required  to  file  Money  Market 
Fund  Portfolio  Schedules  under  rule 
30b3-l  beginning  with  the  first 
complete  calends^  quarter  following 
conclusion  of  the  sixty  day  period. 

V.  General  Request  for  Conunentt 

All  interested  persons  who  wish  to 
submit  written  comments  on  the 
proposed  rule  and  form  discussed  in 
this  release,  or  to  comment  on  related 
matters  that  might  have  a  significant 
effect  upon  the  proposals  discussed  in 
this  release,  are  requested  to  do  so. 
Commenters  suggesting  alternative 
approaches  are  encouraged  to  submit 
proposed  text. 

V].  Summary  of  Initial  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis  in 
accordance  with  5  U.S.C.  603  regarding 
the  proposed  amendments.  The 
Analysis  notes  that  the  proposed 
amendments  are  intended  to  elicit  from 
money  fimds  infonnation  that  would 
improve  the  Commission's  ability  to 
monitor  the  fimds'  compliance  with  the 
federal  securities  laws.  Pertinent 
infonnation  reflected  in  the  Cost  Benefit 
Analysis  section  of  this  Release  is  also 
reflected  in  the  analysis,  A  copy  of  the 
Initial  Regulatory  Flexibility  Analysis 
may  be  obtained  by  contacting  Martha 
H.  Piatt,  Mail  Stop  10-6,  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
N.W..  Washington.  D.C.  20549. 

Vn.  Statutory  Authority 

The  Commission  is  proposing  rule 
30b3-l  pursuant  to  sections  13  (15 
U.S.C.  78ml.  15(d)  (15  U.S.C.  78o(d)l 
and  23(a)  [15  U.S.C.  78w(a)l  of  the 
Securities  Exchange  Act  of  1934  and 
sections  8  [15  U.S.C.  80a-8].  30  [15 
U.S.C.  80a-29l,  31  [15  U.S.C.  80a-30]. 
38  [15  U.S.C  80a-37].  and  45  [15  U.S.C. 
80a-44]  of  the  1940  Act  The  authority 


citations  for  the  proposals  precede  the 
text  of  the  rule  and  appendix. 

Text  of  Propoaed  Rule  and  FiMm 
Anendnieiita 

List  of  Subjects  in  17  CFR  Parts  232, 
240  and  270 

Investment  companies.  Reporting  and 
recordkeeping  requirements,  Seciuities. 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  is  proposing 
to  amend  Chapter  II,  Title  17  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  232— GENERAL  RULES  AND 
REGULATIONS  FOR  ELECTRONIC 
RUNGS 

1.  The  authority  citation  for  Part  232 
continues  to  read  as  follows: 

Aodioriljr:  15  U.S.C.  77f,  77g,  77h,  77J, 
778(a),  77888(a).  78c(b),  78/.  78m.  78n,  78o(d), 
78w(a).  78/Ad),  79t(a),  80a-8.  80a-29.  80a^30 
and  80a-37. 

2.  Section  232.101  is  amended  by 
removing  the  word  "and"  at  the  end  of 
paragraph  (a)(l)(iv),  removing  the 
period  at  the  end  of  paragraph  (a)(l)(v) 
and  in  its  place  adding  ";  and"  and 
adding  paragraph  (a)(l)(vi)  to  read  as 
follows: 

1232.101    Mandated  electronic 
submlsalona  and  exceptions. 

(a)*  *  * 

(D*  •  • 

(vi)  Quarterly  reports  filed  by  money 
market  funds  pursuant  to  rule  30b3-l 
(§  270.30b3-l  of  this  chapter). 


PART  240-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

3.  The  authority  citation  for  Part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g.  77j, 
77s,  77eee,  77ggg,  77nnn,  778S8.  77ttt,  78c. 
78d,  78i.  78j,  78/,  78m,  78n,  78o.  78p,  78q. 
78s,  78w,  78x,  78//{d).  79q,  791,  80a-20.  80a- 
23.  80a-29.  80a-37,  80b-3.  80b-4  and  80b- 
*11.  unless  otherwise  noted. 


"Information  submitted  in  test  Clings  by 
volunteering  funds  during  the  test  period  would  be 
treated  by  the  Commission  as  non-public. 


S  240.120-25    [Amended] 

4.  By  amending  §  240.12b-25  by 
revising  the  section  heading  to  read  as 
follows: 

§240.12b-25  Notification  of  inability 
to  timely  file  all  or  any  required  portion 
of  a  Form  10-K,  10-KSB.  20-F,  11-K,  N- 
SAR.  10-Q.  10-QSB  or  report  filed 
pursuant  to  rule  30b3-l . 

5.  By  amending  §  240.12b-25, 
paragraph  (a),  by  adding  the  following 
phrase  after  the  first  "thereunder": 

",  or  all  or  any  required  portion  of  a 
quarterly  report  filed  by  a  money  market 


fund  pursuant  to  rule  30b3-l  under  the 
Investment  Company  Act  of  1940  (17 
CFR  270.30b3-l);" 

6.  By  amending  §  240.12b-25, 
paragraph  (b)(2){ii),  by  adding  the 
following  phrase  after  "10-QSB,": 

"or  report  filed  pursuant  to  rule  30b3- 
1  imder  the  Investment  Company  Act  of 
1940  (17  CFR  270.30b3-l).". 

7.  By  amending  §  240.12b-25. 
paragraph  (g),  by  removing  the  period  at 
the  end  of  the  paragraph  and  adding  in 
its  place  "or,  for  a  quarterly  report  filed 
by  a  money  market  fund,  comply  with 
Rule  30b3-l  (c)(3)  under  the  Investment 
Company  Act  (17  CFR  270.30b3- 
1(c)(3))." 

PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

8.  The  authority  citation  for  Part  249 
continues  to  read  in  part  as  follows: 

Antiisrity:  15  U.S.C  78a,  et  seq.,  unleas 
otherwise  noted: 


S  240.322    [Amendad] 

9.  By  amending  §  249.322.  paragraph 
(a),  by  adding  the  following  phrase  after 
"section  13  or  15(d)  of  the  Act": 

"or  quarterly  report  filed  by  a  money 
market  fund  pursuant  to  rule  30b3-l 
under  the  Investment  Company  Act  of 
1940.". 


Note:  Fonn  12b-25  does  not  and  the 
amendment*  will  not  appear  in  the  Code  of 
Federal  Regulations. 

10.  Form  12b-25  (referenced  in 

§  249.322)  is  amended  by  adding  the 
following  after  "[  ]  Form  N-SAR"  to 
read:  "[  ]  Money  Market  Fund  Rule 
30b3-l  Filing ". 

11.  Form  12b-25  (referenced  in 

§  249.322)  is  amended  by  adding  the 
following  after  "Form  10-Q"  in 
paragraph  (b)  of  Part  D,  to  read:  "or 
filing  made  by  a  money  market  fund 
pursuant  to  rule  30b3-l". 

12.  Form  12b-25  (referenced  in 

§  249.322)  is  amended  by  adding  the 
following  after  "Form  10-Q,"  in  Part  HI: 
"or  filing  made  by  a  money  market  fund 
pursuant  to  rule  30b3-l". 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

13.  The  authority  citation  for  Part  270 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  80a-l  et  seq..  unless 
otherwise  noted. 

14.  By  adding  §  270.30b3-l  to  read  as 
follows: 


JMI 
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§270L30b3-1    Quartwlyraport  for  money 
martot  funds. 

(a)  General.  Every  open-end 
mftnagnmant  investment  company 
registered  under  the  1940  Act  that  holds 
itself  out  as  a  money  market  fund 
("money  market  fund")  shall  file  a 
Money  Market  Fund  Portfolio  Schedule 
("Schedule")  containing  the  information 
set  forth  in  paragraph  (d)  of  this  section 
with  the  Commission  not  more  than 
thirty  days  after  the  last  day  of  each 
calendar  quarter. 

(b)  Format  and  filing  of  schedule.  The 
Schedule  shall  be  filed  through  the 
EDGAR  system  and  prepared  in  the 
format  prescribed  in  Appendix  J  to  the 
EDGAR  Filer  Manual.  Money  market 
funds  also  shall  refer  to  Regulation  S-T 
(17  CFR  232.10  through  232.903] 
regarding  the  general  rules  for  electronic 
filings  on  the  EDGAR  system. 

(c)  Special  rules.  (1)  Master/feeder 
arrangements.  A  money  market  fund 
that  is  a  "feeder  fund,"  as  that  term  is 
defined  in  General  Instruction  I  to  Form 
N-IA  (17  CFR  239.15A  and  274.11A1,  is 
not  required  to  file  a  Schedule. 

(2)  Series  funds.  Each  series  of  a  series 
fund  shall  be  considered  to  be  a  separate 
investment  company  for  purposes  of 
this  section. 

(3)(i)  Temporary  hardship 
exemptions.  If  a  money  market  fund 
experiences  unanticipated  technical 
difficulties  preventing  the  timely 
preparation  and  submission  of  its 
Schedule,  the  money  market  fund  shall 
submit  a  written  statement  to  the 
Commission  no  later  than  one  business 
day  after  the  date  on  which  the 
Schedule  was  to  be  filed  stating  that  the 
fund  requires  a  temporary  hardship 
exemption.  A  money  market  fund  that 
has  ti^en  advantage  of  a  temporary 
hardship  exemption  with  regard  to  the 
filing  of  the  Schedule  shall 
electronically  file  its  Schedule  within 
six  days  of  filing  its  written  notification 
to  the  Commission,  (ii)  Continui/ig 
hardship  exemptions.  A  money  market 
fund  may  apply  in  writing  for  a 
continuing  hardship  exemption  in 
accordance  with  paragraphs  (a),  (b),  and 
(d)  of  §  232.202  of  this  chapter. 

(d)  Contents  of  money  market  fund 
portfolio  schedule.  The  Schedule  shall 
set  forth  the  information  specified  in 
this  paragraph  that  is  applicable  to  the 
money  market  fund.  Where  the  context 
requires,  capitaUzed  terms  are  used  as 
defined  in  §  270.2a-7. 

Item  1. 
Item  1(a)  Name  of  registrant 
Item  1(b)  QK  number  of  registrant 


Item  1(c)  Investment  Company  Act  File 
Number  of  registrant 
Item  2. 
Item  2(a)  Name  of  money  market  fund. 
Item  2(b)  Name  of  person  that  should  be 
contacted  regarding  the  information 
contained  in  this  report. 
Item  2(c)  Telephone  number  of  person 

named  in  response  to  item  2(b). 
Item  2(d)  Securities  Act  File  Niunber  for 

money  market  fund. 
Item  2(e)  If  the  Schedule  pertains  to  a 
separate  series  of  a  series  company,  or  to 
a  sub-account  of  an  insurance  company 
separate  accoimt,  assign  a  numberto  the 
series  that  the  series  will  be  identified  by 
in  all  future  filings.  If  a  number  has 
previously  been  assigned  to  the  series  in 
a  report  on  Form  N-SAR,  use  that 
number. 
Item  3.  Indicate  whether  the  fund  is  a  Tax 
Exempt  Fund  and.  if  so,  whether  it  is  a 
Single  State  Ptind  and  the  state  in  which 
the  securities  in  which  it  invests  are 
exempt  from  taxation.  For  a  taxable  fund, 
indicate  whether  the  fund  invests  only  in 
Government  Securities  and  repurchase 
agreements,  at  in  other  securities  as  well. 
Item  4.  Indicate  whether  the  fund  sells  shares 

to  institutional  investors  only. 
Item  5.  State  the  last  day  of  the  quarter  for 

which  this  information  is  filed. 
Item  6.  If  the  fund  uses  the  Penny- Rounding 
Method  of  pricing,  state  the  per  share  net 
asset  value  of  the  fund  before  rounding. 
If  the  fund  uses  the  Amortized  Cost 
Method  of  valuation,  sUte  the  per  share 
net  asset  value  of  the  fund  based  on  the 
available  market  quotations  obtained 
most  recently  by  the  fund  but  not  more 
than  ten  business  days  prior  to  the  end 
of  the  quarter  (or  an  appropriate 
substitute  ttiat  reflects  current  market 
conditions)  for  the  securities  in  the 
portfolio.  If  the  fund  uses  both  methods, 
[vovide  both  figures. 
Item  7.  State  the  fund's  yield  for  the  seven 
days  ended  on  the  last  day  of  the  quarter 
for  which  this  Schedule  is  filed, 
computed  in  accordance  with  Item 
22(a)(i)  of  Farm  N-lA.  17  CFR  239.15A 
and  274.11A. 
Item  8.  State  the  dollar-weighted  average 
pcMlfolio  maturity  calculated  for 
purposes  of  determining  compliance 
with  paragraph  (c)(2)  of  $  270.2s-7  on 
the  last  day  of  the  quarter. 
Item  9.  State  the  Total  Assets  of  the  fund  on 

the  last  day  of  the  quarter. 
Item  10.  State  the  percentage  of  net  assets  of 
the  fund  invested  in  illiquid  assets  on 
the  last  day  of  the  quarter. 
Item  11.  State  whether,  at  any  time  during 
the  quarter,  an  affiliated  person  of  the 
fund,  or  any  affiliated  person  of  such 
person: 

(a)  ptirchaaed  a  security  from  the  fond  at 

a  price  in  excess  of  the  security's  market 
value; 

(b)  obtained  or  provided  liquidity  at  credit 
support  for  a  security  in  the  fund's 
pc»tfolio;(» 


(c)  contributed  cash  or  other  assets  to  the 
fund  to  ofbet  a  realized  or  unrealized 
loss  on  an  investment  made  by  the  fund. 
Item  12.  Provide  the  following  information 
for  each  security  owned  by  the  fund  as 
of  the  last  day  of  the  quarter  for  which 
this  information  is  filed,  where 
applicable: 
Item  12(a)  CUSIP  number. 
Item  12(b)  Name  of  issuer  of  security. 
Item  12(c)  Name  of  issue. 
Item  12(d)  (l)-(4)  Names  of  issuers  of  Puts, 
Demand  Features,  bond  iiuuranca,  and 
other  guarantees. 
Item  12(e)  Whether  the  security  is  an 

Unrated  Security. 
Item  12(f)  Whether  the  secyrity  is  a  Second 

Tier  Security. 
Item  12(g)  Whether  the  security  is  a 

Refunded  Security. 
Item  12(h)  Whether  the  security  is  an 

illiquid  security. 
Item  12(i)  Whether  the  security  is  a 
repurchase  agreement  that  is 
Collateralized  Fully. 
Item  12(j)  Stated  maturity  date. 
Item  12(k)  Maturity  date  for  purposes  of 

S  270.2a-7. 
Item  12(1)  Market  value,  based  on  the 
quotations  obtained  most  recently  by  the 
hmd  but  not  more  than  ten  business  days 
prior  to  the  end  of  the  quarter. 
Item  12(m)  In  the  case  of  a  fund  using  the 

Amortized  Cost  Method  of  valuation: 
Item  12(m)(i)  the  amortized  cost  of  the 

seciirity:  and 
hem  12(m](ii)  the  ratio  of  Item  12(1)  to  Item 

12(m)(l). 
Item  12(n)  The  percentage  of  the  fund's 

Total  Assets  represented  by  this  security. 
Item  12(o)  The  percentage  of  the  fund's 
Total  Assets  comprised  by  all  securities 
currently  held  by  the  fund  that  have 
been  issued  by  this  issuer. 
Item  12(p)  Rate  of  interest  the  security  was 
paying  on  the  last  day  of  the  period  for 
which  this  information  is  being  filed. 
Item  12(q)  For  a  Floating  Rate  Instrument 
or  a  Variable  Rate  Instrument,  the 
formula  for  determining  the  interest  rate 
the  security  will  pay. 
Item  12(r)  For  a  Floathig  Rate  Instrument 
or  a  Variable  Rate  Instrument,  the 
frequency  with  which  the  security's 
interest  rate  will  be  reset. 
Item  12(s)  Indicate  whether  the  security's 
characterization  as  fixed  rate.  Floating 
Rate,  or  Variable  Rate  is  subject  to 
change  as  the  result  of  one  or  more 
triggering  events.  Briefly  describe  the 
triggering  events  in  the  form  of  a 
formula. 
Item  12(t)  Indicate  whether  the  security  is 
subject  to  an  interest  rate  cap.  Describe 
the  cap  in  the  form  of  a  formula. 
Dated:  July  19, 1995. 
By  the  Commission. 
Margaret  H.  MacFarland, 
Deputy  Secretary. 
[FR  Doc.  95-18244  Filed  7-25-95;  8:45  am] 


BtUMQ  COOC  8010-ei-F 


JMI 


Wednesday 
July  26,  1995 


Part  V 

Federal  Trade 
Commission 


16  CFR  Part  419 

Games  of  Chance  in  the  Food  Retailing 
and  Gasoline  industries,  Proposed 
Amendment  of  Trade  Regulation  Rule; 
Proposed  Rule 


38474  Federal  Register  /  Vol.  60,  No.  143  /  Wednesday.  July  26.  1995  /  Proposed  Rules 


FEDERAL  TRADE  COMMSSKM 

16  CFR  Part  419 

Games  of  Chance  In  the  Food  Retailing 
and  QasoUne  Industries,  Proposed 
Amendment  of  Trade  Regulation  Rule 

agency:  Federal  Trade  Cominission. 

ACTION:  Reopening  of  the  rulemaking 
record  and  request  for  comment  from 
the  pubUc. 

SUMMARY:  The  Presiding  Officer  has 
directed  that  the  rulemaking  record  in 
the  above-captioned  proceeding  be 
reopened.  Interested  persons  and 
members  of  the  public  are  invited  to 
submit  written  conunent  on  any  issue  of 
fact.  law.  or  policy  which  may  have 
some  bearing  on  the  proposed 
amendments. 

DATES:  Written  comments  wrill  be 
received  until  September  25, 1995. 

ADDRESSES:  Written  comments  should 
be  sent  to  Henry  B.  Cabell.  Presiding 
Officer,  Federal  Trade  Commission,  6th 
Street  and  Peimsylvania  Avenue,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Henry  B.  Cabell  (Presiding  Officer), 
202-326-3642,  or  John  M.  Mendenhall 
(Assistant  Regional  EHrector,  Cleveland 
Regional  Office).  216-522-4210. 


SUPPLEMENTARY  INFORMATION:  On  July  7. 
1988,  the  Commission  announced  the 
commencement  of  a  proceeding  to 
consider  proposed  amendments  to  the 
Games  of  Chance  in  the  Food  Retailing 
and  Gasoline  Industries  Trade 
Regulation  Rule,  16  CFR  part  419.  and 
published  in  the  Federal  Register  (53 
FR  25503)  its  Notice  of  Proposed 
Rulemaking  and  invited  written 
comment  on  the  proposals.  In  response 
to  the  notice,  written  submissions  were 
received  and  the  record  was  closed  on 
September  6, 1988.  A  public  hearing 
was  not  held  because  none  of  the 
interested  persons  expressed  a  desire  for 
one.  By  motion  dated  July  13, 1995,  the 
Commission  staff  requested  the 
Presiding  Officer  to  reopen  the 
rulemaking  record  for  additional 
comment  in  order  to  permit  the  receipt 
of  timely  and  ciirrent  information 
preparatory  to  its  completion  of  the  final 
staff  report  containing  its 
recommendations  to  the  Commission. 
Because  of  the  length  of  time  this 
proceeding  has  been  pending,  the 
Presiding  Officer  granted  the  modon. 

In  the  Notice  of  Proposed  Rulemaking 
the  Commission  sent  out  24  questions 
which  it  urged  interested  persons  to 
consider  in  their  respective  comments. 
See  53  FR  25503  at  25505-06.  In  the 
main  these  questions  inquired  as  to  the 
effect  of  the  proposed  amendments. 


Although  not  required,  those  questions 
may  be  used  as  a  fi^unework  for 
comments  submitted  in  response  to  this 
notice.  In  addition  both  the  staff  and  the 
Presiding  Officer  request  specific 
conunents  on  Question  23,  which  asks 
if  there  is  a  continuing  need  for  the 
Rule,  and  Question  24,  which  asks  if 
any  other  modifications  of  the  Rule  are 
appropriate. 

Copies  of  the  Notice  of  Proposed 
Rulemaking  issued  on  July  7, 1988,  may 
be  obtained  from  the  PubUc  Reference 
Room  (Room  130),  Federal  Trade 
Commission,  6th  and  Peimsylvania 
Ave..  NW..  Washington.  DC  20580. 
Telephone  202-326-2222. 

The  Commission  has  not  yet  reviewed 
the  rulemaking  record  in  this 
proceeding  nor  has  it  determined  the 
nature  or  extent  of  any  action  it  may 
take  with  respect  to  the  Rule.  Any 
decision  by  the  Commission  in  this 
matter  will  be  based  solely  upon  the 
contents  of  the  rulemaking  record, 
including  the  material  submitted  in 
response  to  this  notice. 

List  of  Subfects  in  16  CFR  Part  419 

Advertising,  Foods.  Gambling, 
Gasoline,  Trade  practices. 
Heniy  B.  Cabell, 
Presiding  Officer. 
[FR  Doc.  95-18331  Filed  7-25-95;  8:45  am) 
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attestations  by  facilities,  38579-38593 

Employment  Standards  Administration 

NOTICES 

Agency  information  collection  activities  imder  OMB 
review;  correction,  38578 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Engineers  Corps 

NOTICES 

Single-family  residential  development;  nationwide  permits; 

aquatic  environment  protection  and  regulatory  reform, 

38650-38663 

Environmental  Protection  Agency 

RULES 

Acquisition  regulations: 

Miscellaneous  amendments,  38504-38505 
Hazardous  waste  program  authorizations: 

Ohio. 38502-38504 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

California.  38535-38537 
Hazardous  waste  program  authorizations: 

Wyoming,  38537-38539 

Executive  Office  of  the  President 

See  Trade  Representative,  Office  of  United  States 

Farm  Credit  Administration 

PROPOSED  RULES 
Farm  credit  system: 
Funding  and  fiscal  affairs,  loan  policies  and  operations, 
and  funding  operations — 
Capital  adequacy,  38521-38533 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
McDonnell  Douglas,  38477-38478 

Federal  Communications  Commission 

PROPOSED  RULES 

Radio  stations;  table  of  assignments: 
Michigan,  38539 
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NOTICES 

Common  carrier  services: 
Personal  communications  services — 
Broadband  PCS  "C  block"  auction;  Form  175 
applications  filing  extension,  38554-38561. 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  38606 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.:  . 

Texas  Eastern  Transmission  Corp.,  38551-38552 
Applications,  hearings,  determinations,  etc.: 

Hanley  &  Bird.  Inc..  et  al.,  38552-38553 

Mojave  Pipeline  Co.,  38553 

NorAm  Gas  Transmission  Co.,  38553-38554 

Northern  Natural  Gas  Co.,  38554 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
La  Crosse  County,  WI,  38603-38604 
Logan  and  Payne  Counties,  OK,  38604 
Mobile  County,  AL,  38604 

Federal  Maritime  Commission 

NOTICES 

Freight  forwarder  licenses: 
Aquaocean  Transport,  Inc.,  et  al.,  38561-38562 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

BayBanks,  Inc.,  et  al.,  38562 

Northern  Trust  Corp.,  38562-38563  ■» 

Norwest  Corp.  et  al.,  38563 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feed,  and  related  products:  ' 

Technical  amendments,  38479-38480 
Civil  money  penalties;  hearing  procedures.  38612-38633 
Human  drugs: 
Cold,  cough,  allergy,  brbnchodilator,  and  antiasthmatic 
products  (OTC)— 
Theophylline-containing  combination  bronchodilator 
products,  38636-38642 
Medical  devices: 
Immunology  and  microbiology  devices — 
Automated  blood  culturing  system  devices;  premarket 
notification  exemption  revocation,  38480-38482 

PROPOSED  RULES 

Human  drugs: 
Cold,  cough,  allergy,  bronchodilator,  and  antiasthmatic 
products  (OTC)— 
Ephedrine,  ephedrine  hydrochloride,  ephedrine  sulfate, 
and  racephedrine  hydrochloride-containing 
bronchodilator  products;  monograph  amendment, 
38643-38647 
NOTICES 
Meetings: 

Advisory  committees,  panels,  etc.,  38564-38565 
Organization,  functions,  and  authority  delegations: 
Departmental  Appeals  Board  chair  and  members,  38634 


Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Texas     , 
Phibro  Refining,  Inc.;  crude  oil  refinery,  38541 
Valero  Refining  Co.;  crude  oil  refinery,  38541 

General  Services  Administration 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Boards;  membership.  38563-38564 

Health  and  Human  Services  Department 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 

Health  Care  Financing  Administration 

NOTICES 
Privacy  Act: 
Systems  of  records.  38565-38567 

Housing  and  Urt>an  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availabiUty.  etc.: 
Housing  assistance  payments  (Section  8) — 
Rental  certificate  and  rental  voucher  programs; 
correction.  38567-38569 

Interior  Department 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  Mines  Bureau 

See  National  Park  Service 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

NOTICES 

Taxable  substances,  imported: 
Poly  1,4  butyleneterephthalate,  38604-38605 

International  Trade  Administration 

NOTICES 

Antidumping: 
Brass  sheet  and  strip  from — 

Germany, 38542-38546 
Large  newspaper  printing  presses  and  components 
(assembled  or  unassembled)  from — 
Germany  and  Japan,  38546-38549 
Large  power  transformers  from — 
Japan,  38549-38550 

Interstate  Commerce  Commission 

NOTICES 

Raihoad  services  abandonment: 
Missouri  Pacific  Railroad  Co.,  38575 

Justice  Department 

See  Drug  Enforcement  Administration 

See  Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Pollution  control;  consent  judgments: 
Shaner,  Terry,  et  al.,  38575-38576 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Children's  advocacy  centers,  38578 


LatMr  Department 

See  Employment  and  Training  Administration 
See  Employment  Standards  Administration 

Land  Management  Bureau 

NOTICES 

Alaska  Native  claims  selection: 

Doyon,  Ltd.,  38569 
Environmental  statements;  availability,  etc.: 

Virgin  River,  UT;  management  framework  plan,  38570 
Management  framework  plans,  etc.f 

Utah,  38569-38570 
Opening  of  public  lands: 

Arizona,  38569 

Montana,  38570 
Realty  actions;  sales,  leases,  etc.: 

Idaho,  38570-38571 

Oregon,  38571-38572 
Survey  plat  filings: 

Oregon  and  Washington,  38572 

Minerals  Management  Service 

PROPOSED  RULES 

Royalty  management:  ^ 

Royalties;  unpaid  or  underpaid,  compensatory,  or  other 
Federal  and  Indian  minerals  lease  payments;  liability 
estabUshment  and  clarification,  38533 

Mines  Bureau 

NOTICES 

Agency  information  collection  activities  under  OMB 
review: 
Proposed  agency  information  collection  activities; 
comment  request,  38572-38573 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Gulf  of  Alaska  groundfish,  38519-38520 

Pacific  Coast  groundfish,  38519 
Tuna,  Atlantic  bluefin  fisheries,  38505-38519 
NOTlces 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 

State  programs — 
Intent  to  evaluate  performance,  38550 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Grand  Canyon  National  Park,  AZ,  38573-38574 

Management  and  land  protection  plans;  availability,  etc.: 
Richmond  National  Battlefield  Paric,  VA,  38574-38575 

Natural  Resources  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Deep  Creek  Watershed,  NC,  38540-38541 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Georgia  Power  Co.  et  al.,  38593-38595 
Operating  licenses,  amendments;  no  significant  hazards 
considerations;  biweekly  notices;  correction,  38596 
Applications,  hearings,  determinations,  etc.: 

Entergy  Operations,  Inc.,  38596 


Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Public  Healttt  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 

Reclamation  Bureau 

NOTICES 
Meetings: 
Bay-Delta  Advisory  Council,  38575 

Rural  Telephone  Bank 

NOTICES 

Meetings;  Sunshine  Act,  38606 
Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  38596-38597 
Self-regulatory  organizations;  proposed  rule  changes: 

Philadelphia  Depository  Trust  Co.,  38602-38603 
Applications,  hearings,  determinations,  etc.: 

Institutional  Short  Duration  Government  Portfolio. 
38597-38598 

Morgan  Stanley  &  Co.  Inc.  et  al.,  38598-38601 

MYA  Tombstone  Fund,  Inc.,  38601-38602 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Alaska  et  al.,  38482-38487 
Arkansas  et  al.,  38487-38491 
■     Colorado  et  al,  38491-38496 
Iowa  et  al.,  38496-38500 
Ohio, 38500-38502 
PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Oklahoma,  38533-38535 

Tennessee  Valley  Authority 

RULES 

Freedom  of  Information  Act;  implementation,  38478-38479 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 

Agreements  / 

Trade  Representative.  Office  of  United  States 

NOTICES 

North  American  Free  Trade  Agreement  (NAFTA): 
Canadian  tariRis  on  certain  U.S.  agricultural  products; 
dispute  settlement,  38605 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 

Treasury  Department 

See  Internal  Revenue  Service 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Education,  38608-38609 
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Department  of  Health  and  Human  Services,  Food  and  Drug 
Admmistration,  38612-38634 

PartIV 

Department  of  Health  and  Human  Services,  Food  and  Drug 
Administration,  38636-38647 

PartV 

Department  of  Defense,  Army  Corps  of  Engineers,  38650- 
38663 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
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DEPARTMENT  OF  AGRICULTURE 

Agrleultural  Marketing  Service 

7CFRPaft947 

[Docket  No.  FV95-447-1FIR] 

OregofvCaltfomla  Potatoes;  Expenses 
and  Asseesment  Rata 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACnow;  Final  rule. 

summary:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule  that 
authorized  expenses  and  established  an 
assessment  rate  that  will  generate  funds 
to  pay  those  expenses.  Authorization  of 
this  budget  enables  the  Oregon- 
CaUfomia  Potato  Committee 
(Committee)  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  Fimds  to  administer  this 
program  are  derived  bom  assessments 
on  handlers. 

EFFECTIVE  DATE:  July  1, 1995,  through 
Jime  30, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456.  telephone  202-720- 
9918,  or  Toesa  L.  Hutchinson, 
Northwest  Marketing  Field  Office,  Fruit 
and  Vegetable  Division,  AMS,  USDA, 
Green-Wyatt  Federal  Building,  room 
369, 1220  Southwest  Third  Avenue, 
Portland,  OR  97204,  telephone  503- 
326-2724. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  ismed  under  Marketing  Agreement 
No.  114  and  Order  No.  947,  both  as 
amended  (7  CFR  part  947),  regulating 
&e  handling  of  Irish  potatoes  grown  in 
Oregon-Califomia.  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 


Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  \mder 
Executive  Order  12778,  Civil  Jiistice 
Reform.  Under  the  provisions  of  the 
mariceting  order  now  in  effect  Oregon- 
Califomia  potatoes  are  subject  to 
assessments.  Funds  to  administer  the 
Oregon-Califomia  potato  order  are 
derived  from  such  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  vtrill  be  applicable  to  all 
assessable  potatoes  during  the  1995-96 
fiscaJLperiod,  which  began  July  1, 1995. 
and  ends  June  30, 1996.  This  final  rule 
will  not  preempt  any  State  or  local  laws, 
regvilations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the- 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  mil  not  be  unduly 
qr  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  ihe  mles  issued  thereimder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 


behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  550 
producers  of  Ongon-Califomia  potatoes 
under  this  marketing  order,  and 
approximately  40  handlers.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  Oregon-Califomia  potato 
producers  and  handlers  may  be 
classified  as  small  entities. 

The  budget  of  expenses  for  the  1995- 
96  fiscal  period  was  prepared  by  the 
Oregon-Califomia  Potato  Committee,  the 
agency  responsible  for  local 
administration  of  the  marketing  order, 
and  submitted  to  the  Department  for 
approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Oregon-Califomia  potatoes.  They  are 
familiar  with  the  Committee's  needs  and 
with  the  costs  of  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportimity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Oregon-Califomia 
potatoes.  Because  that  rate  vnll  be 
applied  to  actiial  shipments,  it  must  be 
established  at  a  rate  that  will  provide 
sufficient  income  to  pay  the 
Committee's  expenses. 

The  Committee  met  on  March  15, 
1995,  and  unanimously  recommended  a 
budget  of  $46,200,  $1,100  more  than  last 
season.  Budget  items  for  1995-96  which 
have  increased  compared  to  those 
budgeted  for  1994-95  (in  parentheses) 
are:  Annual  report,  $1,500  ($1,400), 
audit,  $1,000  ($800),  inspection  fees, 
$2,500  ($2,000),  and  miscellaneous. 
$600  ($300).  All  other  items  are 
budgeted  at  last  year's  amounts. 

The  Committee  also  imanimously 
recommended  an  assessment  rate  of 
$0,006  per  himdredweight.  the  same  as 
last  season.  This  rate,  when  applied  to 
anticipated  shipments  of  7,920,000 
himdredweight,  will  yield  $47,520  in 
assessment  income,  which  will  be 
adequate  to  cover  budgeted  expenses. 
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Fimds  in  the  reserve  on  June  30, 1995, 
estimated  at  $27,000,  were  within  the 
maximum  permitted  by  the  order  of  one 
fiscal  period's  expenses. 

An  interim  final  rule  was  pubUshed 
in  the  Federal  Register  on  June  6, 1995 
(60  FR  29750).  That  interim  final  rule 
added  §  947.246  to  authorize  expenses 
and  estabUsh  an  assessment  rate  for  the 
Committee.  That  rule  provided  that 
interested  persons  could  file  comments 
through  July  6, 1995.  No  comments 
were  received. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
poUcy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  imtil  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  Committee 
needs  to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1995-96  fiscal 
period  began  on  July  1, 1995.  The 
marketing  order  requires  that  the  rate  of 
assessment  for  the  fiscal  period  apply  to 
all  assessable  potatoes  handled  during 
the  fiscal  period.  In  addition,  handlers 
are  aware  of  this  action  which  was 
unanimously  recommended  by  the 
Committee  at  a  pubUc  meeting  and 
published  in  the  Federal  Register  as  an 
interim  final  rule. 

List  of  Subjects  in  7  CFR  Part  947 

Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  947  is  amended  as 
follows: 

PART  947— IRISH  POTATOES  QROWN 
IN  MODOC  AND  SISKIYOU  COUNTIES, 
CALIF.,  AND  IN  ALL  COUNTIES  IN 
OREGON,  EXCEPT  MALHEUR 
COUNTY 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  947  which  was 


pubhshed  at  60  FR  29750,  is  adopted  as 
a  final  rule  without  change. 

Dated:  July  21. 1995. 
Sharon  Bomer  Lauritsen, 
Deputy  Director,  Fruit  and  Vegetable  Division. 
[PR  Doc.  95-18478  Filed  7-26-95;  8:45  am) 
BIUJNG  CODE  3410-Ot-P 

Commodity  Credit  Corporation 

7  CFR  Part  1427 
RIN0560-AD99 

1995  Specifications  for  Cotton  Bale 
Packaging  Materials 

agency:  Commodity  Credit  Corporation, 

USDA. 

action:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
regulations  with  respect  to  the  price 
support  loan  programs  for  upland  and 
extra  long  staple  cotton  which  are 
conducted  by  the  Commodity  Credit 
Corporation  (CCC)  in  accordance  with 
the  Agricultural  Act  of  1949  (the  1949 
Act),  as  amended.  The  amendments 
made  by  this  final  rule  will  eliminate 
obsolete  provisions  and  more 
appropriately  reflect  loan  eUgibiUty 
quaUty  requirements  for  the  1995  and 
subsequent  year  crops. 
EFFECTIVE  DATES:  July  27, 1995.  The 
incorporation  by  reference  of  a  certain 
pubUcation  Usted  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  July  27,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Sharp,  Program  SpedaUst,  Price 
Support  EKvision,  Consolidated  Farm 
Service  Agency,  United  States 
Department  of  Agricultm^  (USDA),  P.O. 
Box  2415,  Washington,  DC  20013-2415; 
telephone  202-720-7988. 

SUPPt.EMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  Office  of  Management  and 
Budget  (0MB). 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  foimd  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are: 
Commodity  L,oans  and  Piuchases — 
10.051. 

Regulatory  Flexibility  Act  ' 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  because  CCC  is  not  required 
by  5  U.S.C.  553  or  any  other  provision 


of  law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  these  determinations. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quaUty  of  human  environment. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  pubhshed  at  48  FR 
29115  (June  24, 1983). 

Executive  Order  12778 

This  rule  has  been  reviewed  pursuant 
to  Executive  Order  12778.  To  the  extent 
State  and  local  laws  are  in  confhct  with 
these  regulatory  provisions,  it  is  the 
intent  of  CCC  that  the  terms  of  the 
regulations  prevail.  The  provisions  of 
this  rule  are  not  retroactive.  Prior  to  any 
judicial  action  in  a  court  of  jurisdiction, 
administrative  review  imder  7  CFR  part 
780  must  be  exhausted. 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  Part  1427 
set  forth  in  this  final  rule  do  not  contain 
additional  information  collections  that 
require  clearance  by  the  OMB  imder  the 
provisions  of  44  U.S.C.  chapter  35. 
Existing  information  collections  were 
approved  by  OMB,  and  assigned  OMB 
control  Numbers  0560-0087  and  0560- 
0129. 

Background 

Each  year  the  Joint  Cotton  Industry 
Bale  Packaging  Committee  (JCIBPC), 
sponsored  by  the  National  Cotton 
Coimcil  in  cooperation  with  the 
American  Textile  Manufactiu^s 
Institute,  approves  specifications  for 
cotton  bale  packaging  to  be  used  as 
industry  guidelines.  Accordingly,  this 
final  rule  amends  §  1427.5(b)(2)(iii)  to 
change  the  referenced  year  from  1994  to 
1995  for  the  Specifications  for  Cotton 
Bale  Packaging  Materials  pubhshed  by 
the  JCIBPC. 

List  of  Subjects  in  7  CFR  Part  1427 

Cotton,  Loan  programs — agriculture. 
Packaging  and  containers.  Price  support 
programs.  Reporting  and  recordkeeping 
requirements.  Surety  bonds. 
Warehouses. 

Accordingly,  7  CFR  part  1427  is 
amended  as  follows:  ~  . 

PART  1427— COTTON 

1.  The  authority  citation  for  7  CFR 
part  1427  continues  to  read  as  follows: 


AuthMity:  7  U.S.C  1421, 1423, 1425, 1444. 
and  1444-2;  15  U.S.C  714b  and  714c 

2.  Section  1427.5  is  amended  by 
revising  paragraphs  (b)(2)(iii) 
introductOTy  text  and  (b)(2Hiii)(A)  to 
read  as  follows: 

i1427J   General  ellgMlityrsquirMnents. 

•       •       •       *       • 

(b)*  •  * 

(2)»  •  • 

(iJi)  Be  packaged  in  materials  which 
meet  specifications  adopted  by  the  Joint 
Cotton  Industry  Bale  Packaging 
Committee  (JCIBPC)  sponsored  by  the 
National  Cotton  Council  of  America,  for 
bale  coverings  and  bale  ties  which  are 
identified  and  approved  by  the  JCIBPC 
as  experimental  packaging  materials  in 
the  Jime  1995  Specifications  for  Cotton 
Bale  Packaging  Materials.  Heads  of  bcdes 
must  be  completely  covered. 

(A)  Copies  of  the  June  1995 
Specifications  for  Cotton  Bale  Packaging 
Materials  pubUshed  by  the  JCIBPC 
which  are  incorporated  by  reference  are 
available  upon  request  at  the  county 
office  and  at  the  following  address:  Joint 
Cotton  Industry  Bale  Packaging 
Committee,  National  Cotton  Council  of 
America,  P.O.  Box  12285,  Memphis, 
Tennessee  38112.  Copies  may  be 
inspected  at  the  South  Agriculture 
Building,  room  3623, 14th  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday,  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700. 
Washington.  DC. 
*        *        *        «        * 

Signed  in  Washington,  DC  on  July  20, 
1995. 
Bruce  R.  Waber. 

Acting  Executive  Vice  President,  Conunodity 
Credit  Corporation. 

[FR  Doc.  95-18481  Filed  7-26-95;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94  NM  253-AD;  Amendment 
39-9317;  AD  95-04-07  R1] 

Airworthiness  Directivss;  McDonnell 
DouglM  Model  DC-10-10,  -15,  and  -30 
Airplanes,  and  KC-10A  (Military) 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  amendment  clarifies 
information  in  an  existing  airworthiness 


directive  (AD),  applicable  to  certain 
McDonnell  Dou^as  Model  DC-10  series 
airplanes  and  KC-lOA  (miUtaiy) 
airplanes,  that  currenUy  requires 
inn>ections  to  determine  the  condition 
of  me  lockwires  on  the  forward  engine 
moimt  bolts  and  correction  of  any 
discrepancies  found.  That  amendment 
also  provides  for  termination  of  the 
inspections  for  some  airplanes  by 
installing  retainers  on  the  bolts.  The 
actions  specified  in  that  AD  are 
intended  to  prevent  broken  lockwires, 
which  could  result  in  loosening  of  the 
engine  mount  bolts,  and  subsequent 
separation  of  the  engine  from  the 
airplane.  This  amendment  clarifies  the 
procedures  for  accomplishing  the 
optional  terminating  action  on  engines 
1,  2,  and  3.  This  amendment  is 
prompted  by  communications  received 
from  affected  operators  indicating  that 
those  procedures  were  unclear. 
DATES:  Effective  March  17, 1995. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
March  17, 1995  (60  FR  11617,  March  2, 
1995). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
3855  Lakewood  Boulevard,  Long  Beach, 
Cahfomia  90846,  Attention:  Technical 
P\ibhcations  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Ronton,  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
Transport  Airplane  Directorate,  3960 
Paramount  Boulevard,  Lakewood, 
Cahfomia;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.. 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Moreland,  Aerospace 
Engineer,  Airframe  Branch.  ANM-120L. 
FAA,  Transport  Airplane  Directorate. 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramoimt  Boulevard, 
Lakewood,  Cahfomia  90712;  telephone 
(310)  627-5238;  fax  (310)  627-5210. 
SUPPLEMENTARY  INFORMATION:  On 
Febmary  16, 1995,  the  FAA  issued  AD 
95-04-07,  amendment  39-9159  (60  FR 
11617,  March  2, 1995),  which  is 
appUcable  to  certain  McDonnell 
Douglas  Model  DC-10-10,  -15,  and  -30 
airplanes,  and  KC-lOA  (mihtary) 
airplanes.  That  AD  requires  visual 
inspections  to  determine  the  condition 
of  the  lockwrires  on  the  forward  engine 
mount  bolts  on  engines  1,  2,  and  3,  and 
correction  of  discrepancies  found.  That 


AD  also  requires  that  operators  report 
the  results  of  the  visual  insp>ections  to 
the  FAA.  Additionally,  that  AD 
provides  for  the  termination  of  the 
visual  insp>ections  by  installing  retainers 
on  the  engine  mount  bolts  on  Model 
DG-10-30  airplanes  and  KC-lOA 
airplanes  in  accordance  with  Revision  6 
of  McDonnell  Douglas  DG-10  Service 
Bulletin  71-133,  dated  June  30, 1992. 
That  action  was  prompted  by  reports 
indicating  that  the  lodcwires  on  the 
forward  engine  mount  bolts  were 
stretched  or  broken.  The  actions 
required  by  that  AD  are  intended  to 
prevent  broken  lockwires,  which  could 
result  in  loosening  of  the  engine  mount 
bolts,  and  subsequent  separation  of  the 
engine  from  the  airplane. 

Since  the  issuance  of  that  AD,  the 
FAA  has  received  communication  from 
a^ected  operators  indicating  that  the 
procedures  for  accomphshing  the 
optional  terminating  action  on  engines 
1.  2,  and  3  are  unclear.  These  operatora 
have  indicated  that  the  service 
information  contained  in  McE)onnell 
Douglas  DC-10  Service  Bulletin  71-133, 
Revision  6,  dated  Jime  30, 1992  (which 
is  referenced  in  the  AD  as  the 
appropriate  source  of  service 
information)  does  not  describe 
procedures  to  accompUsh  the  optional 
terminating  action  for  engine  2.  These 
operators  have  requested  that  the  FAA 
clarify  AD  95-04-07  to  indicate  exactly _^ 
how  to  accomphsh  the  optional 
terminating  action  for  engine  2. 

In  considering  this  request,  and  upon 
further  review  of  the  procedures 
contained  in  that  service  bulletin,  the 
FAA  concvus  that  clarification  is 
necessary. 

It  was  the  FAA's  intent  to  include  all 
engines  in  the  provision  for  the  optional 
terminating  action.  As  such,  the  intent 
of  paragraph  (c)  was  to  allow 
termination  of  the  inspection  for  any 
engine  on  which  retainers  on  the  engine 
mount  bolts  had  been  installed.  The 
FAA  finds  that  although  Figure  6  of  Uie 
service  bulletin  does  not  describe 
procediu^s  for  instalhng  retainers  on 
the  forward  engine  mount  bolts  on 
engine  2,  the  method  for  installing  the 
retainers  on  engine  2  does  not  di^er 
from  the  method  for  installing  the 
retainers  on  engines  1  and  3,  which  is 
described  in  Figure  6  of  the  service 
bulletin.  Therefore,  the  FAA  has 
determined  that  paragraph  (c)  must  be 
revised  to  reference  Figure  6  of 
McDonnell  Douglas  DC-10  Service 
Bulletin  71-133,  Revision  6,  dated  June 
30, 1992,  as  the  appropriate  source  of 
service  information  to  accompUsh  the 
optional  terminating  action  on  engine  2, 
as  well  as  engines  1  and  3. 


JMI 
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Action  is  taken  herein  to  clarify  AD 
95-04-07  and  to  correctly  add  the  AD 
as  an  amendment  to  section  39.13  of  the 
Federal  Aviation  Regulations  (14  CFR 
39.13). 

The  final  rule  is  being  reprinted  in  its 
entirety  for  the  convenience  of  affected 
operators.  The  effective  date  of  the  rule 
remains  March  17, 1995. 

Since  this  action  only  clarifies  the 
procedures  for  accompfishing  an 
optional  action  contained  in  a  final  rule, 
it  has  no  adverse  economic  impact  and 
imposes  no  additional  burden  on  any 
person.  Theref(H«,  notice  and  pubUc 
procedures  hereon  are  unnecessary. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safiaty. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audiority:  49  U.S.C.  App.  13S4(a).  1421 
and  1423: 49  U.S.C.  106(g);  and  14  CFR 
11.89. 

139.13    [AiTMnded] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9159  (60  FR 
11617,  March  2,  1995),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-9317.  to  read  as  follows: 

9S-04-07  Rl    McOoniwll  Douglas: 

Amendment  39-9317.  Docket  94-NM- 
253-AD.  Revises  AD  95-04-07, 
Amendment  39-9159. 
Applicability:  Model  DC-10-30  airplanes 
on  which  bolt  retainers  have  not  been 
installed  on  the  engine  mount  in  accordance 
with  McDonnell  Douglas  DC-10  Service 
Bulletin  71-133,  Revision  6,  dated  June  30, 
1992:  Model  DC-IO-IO  and  -15  airplanes: 
and  KC-lOA  (military)  airplanes;  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 

identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  rep>aired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 


address  the  unsafie  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  aqy  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  broken  lockwires,  which  could 
result  in  loosening  of  the  engine  mount  bolts 
and  subsequent  separation  of  the  engine  bom 
the  airplane,  accomplish  the  following: 

(a)  Within  120  days  after  the  efiiactive  date 
of  this  AD,  unless  accomplis)^  previously 
within  the  last  750  flight  hoxirs  prior  to  the 
efiiactive  date  of  this  AD,  perform  a  visual 
inspection  to  detect  broken  lockwires  on  the 
forward  engine  mount  bolts  on  engines  1,  2, 
and  3,  in  accordance  with  McDonnell 
Douglas  Alert  Service  Bulletin  DClO- 
71A159,  Revision  1,  dated  January  31, 1995. 

(1)  If  no  lockwire  is  found  broken,  repeat 
the  inspection  thereafter  at  intervals  not  to 
exceed  750  flight  hours. 

(2)  If  any  lodnvire  is  found  broken,  prior 
to  further  flight,  check  the  torque  of  the  bolt, 
install  a  new  lockwira,  and  install  a  torque 
stripe  on  the  bolt,  in  accordance  with  the 
alert  service  bulletin.  Thereafter  at  intervals 
not  to  exceed  750  flight  hours,  p>erform  a 
visual  inspection  to  detect  misalignment  of 
the  torque  striiies,  and  rep>eat  the  inspection 
to  detect  broken  lockwires,  in  accordance 
with  the  alert  service  bulletin. 

(b)  Sulnnit  a  report  of  findings  of  broken 
lockwires  and/or  misaligned  torque  stripes 
found  during  the  insf>ections  required  by 
paragraph  (a)  of  this  AD  to  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA, 
Transp)ort  Airplane  Directorate,  3960 
Paramount  Boulevard,  Lakewood.  California 
90712;  or  fax  to  (310)  627-5210,  at  the  times 
specified  in  either  paragraph  (b)(1)  or  (b)(2) 
of  this  AD,  as  applicable.  The  report  must 
include  the  manufacturer's  fuselage  number 
of  the  airplane,  number  of  cycles  on  the 
airplane,  traque  value  of  the  bolt,  and 
condition  of  the  lockwire  (i.e.,  broken  or 
intact).  Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(1)  For  airplanes  on  which  the  inspections 
are  accomplished  after  the  efiective  date  of 
this  AD:  Submit  reports  within  30  days  after 
finding  any  discrepancy. 

(2)  For  airplanes  on  which  the  inspections 
have  been  accomplished  prior  to  the  effective 
date  of  this  AD:  Submit  the  initial  report 
within  30  days  after  the  effective  date  of  this 
AD,  and  subsequent  reports  within  30  days 
after  finding  any  discrepancy. 

(c)  For  Model  DC-10-30  airplanes  and  KC- 
lOA  (military)  airplanes  only:  Installation  of 
retainers  on  the  engine  mount  bolts  of 
engines  1,  2,  or  3  in  accordance  with  the 
procedures  depicted  in  Figure  6  of  Revision 

6  of  McDonnell  Douglas  DC-10  Service 
Bulletin  71-133,  dated  June  30. 1992. 
constitutes  terminating  action  for  the 
requirements  of  this  AD  for  that  engine. 


(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Lc^ 
Angeles  Aircraft  Certification  Office  (ACQ), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  inspections  shall  be  done  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  DC10-71A159,  Revision  1, 
dated  January  31, 1995.  The  installation  shall 
be  done  in  accordance  with  McDonnell 
Douglas  DC-10  Service  Bulletin  71-133, 
Revision  6,  dated  June  30, 1992.  The 
incorporation  by  reference  of  these 
documents  was  approved  by  the  Director  of 
the  Federal  Register,  in  accordance  with  S 
U.S.C  552(a)  and  1  CFR  part  51,  as  of  March 
17, 1995  (60  FR  11617,  Maich  2, 1995). 
Copies  may  be  obtained  &x>m  McDonnell 
Douglas  Cnporation,  3855  Lakewood 
Boulevard.  Long  Beach,  California  90846, 
Attention:  Technical  Publications  Business 
Administration,  Department  C1-L51  (2-60). 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Ronton,  Washington;  or  at  the 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  Transport  Airplane  Directorate,  3960 
Paramount  Boulevard,  Lakewood,  California; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC 

(g)  This  amendment  is  effective  on  March 
17, 1995. 

Issued  in  Renton,  Washington,  on  July  18, 
1995. 

Durell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  95-18087  Filed  7-26-95;  8:45  am] 
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TENNESSEE  VALLEY  AUTHORITY 
18  CFR  Part  1301 
Freedom  of  Information  Act 

AGENCY:  Teimessee  Valley  Authority 

(TVA). 

ACTION:  Final  rule. 

SUMMARY:  The  Tennessee  Valley 
Authority  is  amending  its  Freedom  of 
Information  Act  (FOIA)  regulations  to 
reflect  organizational  and  administrative 
changes  within  TVA. 
EFFiCnVE  DATE:  July  27, 1995. 


FOR  FURTHER  INf  ORMATION  CONTACT: 
Mark  R.  Winter,  Tennessee  Valley 
Authority,  1101  Market  Street  (GST 
13B),  Chattanooga.  TN  37402-2801. 
telephone  number.  (615)  751-2523. 
SUPPLBIENTARY  INFORMATION:  This  rule 
was  not  pubUshed  in  proposed  form 
since  it  relates  to  internal  agency 
organization  and  administration.  Since 
this  rule  is  nonsubstantive,  it  is  being 
made  effective  immediately,  July  27, 
1995. 

List  of  Snbiects  in  18  CFR  Part  1301 

Administrative  practice  and 
procedure.  Freedom  of  information, 
Privacy  Act,  Simshine  Act. 

For  the  reasons  set  forth  in  the 
preamble,  title  18,  chapter  Xm,  part 
1301  of  die  Code  of  Federal  Regulations 
is  amended  as  follows: 

PART  1301— PROCEDURES 

1.  Tlie  authority  citation  for  part  1301 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  831-831dd,  S  U.S.C 
552. 

2.  Section  1301.1  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)  to  read  as  follows: 

f  1301.1    Records. 

•        •        •        •        • 

(b)  Requests.  Requests  to  inspect  and 
copy  TVA  records  shall  be  directed  to 
the  Tennessee  Valley  Authority,  TVA 
FOIA  Officer,  Records  and  Information 
Management  (RIM),  1101  Market  Street, 
Qiattanooga,  TN  37402-2801.  A  request 
shall: 


section,  and  the  time  limits  therefor; 
and  the  name  and  job  title  of  the  person 
responsible  for  the  initial  determination. 

•        *        *        •        * 

4.  Section  1301.1  is  amended  by 
revising  the  text  of  paragraph  (c)(2)(i)  to 
read  as  follows: 


f  1301.1    Reconts. 


3.  Section  1301.1  is  amended  by 
revising  the  text  of  paragraph  (c)(l)(i)  to 
read  as  follows: 

f  1301.1    Records. 


{c)  Processing  of  requests— *  •  * 

(2)  Appeal,  (i)  If  the  initial 
determination  is  to  deny  the  request,  the 
person  making  the  request  may  appeal 
such  action  to  the  TVA  FOIA  Appeal 
Official.  Such  an  appeal  must  be  taken 
within  30  days  after  the  person's  receipt 
of  the  initial  determination  and  is  taken 
by  delivering  a  written  notice  of  appeal 
to  the  TVA  FOIA  Appeal  Official 
des^ated  in  paragraph  (c)(2)(iii)  of  this 
section.  Such  notice  shall  include  a 
statement  that  it  is  an  appeal  from  a 
denial  of  a  request  under  the  Freedom 
of  Information  Act  and  shall  indicate: 

(A)  The  date  on  which  the  denial  was 
issued;  and 

(B)  The  date  on  which  the  denial  was 
received  by  the  person  making  the 
request. 

5.  Section  1301.1  is  amended  by 
revising  the  text  of  paragraph  (c)(2)(ii)  to 
read  as  follows: 

f  1301.1    Records. 


(c)  Ptxxxssing  of  requests— {\)  Initial 
determination,  (i)  Within  10  days 
(excluding  Saturdays,  Sundays,  and 
legal  pubUc  hoUdays)  after  a  request  is 
received  by  TVA,  and  subject  to 
paragraph  (c)(3)  of  this  section,  TVA 
shall  make  an  initial  determination  as  to 
whether  to  comply  with  the  request,  and 
shall  immediately  give  written  notice  of 
the  determination  to  the  peraon  making 
the  request.  Initial  determinations  shall 
be  made  by  the  TVA  FOIA  Officer  or  the 
TVA  POIA  Officer's  designee.  If  the 
initial  determination  is  not  to  comply 
with  the  request,  the  notice  to  the 
person  making  the  request  shall  include 
a  statement  of  the  reasons  for  the  denial 
of  the  request:  a  notice  of  the  right  of  the 
person  making  the  request  to  appeal  the 
denial  to  the  TVA  FOIA  Appeal  Official 
designated  in  paragraph  (c)(2)(iii)  of  this 


6.  Section  1301.1  is  amended  by 
adding  a  new  paragraph  (c)(2)(iii)  to 
read  as  follows: 

11301.1    Records. 

•        •        •        •        • 

(c)*  •  * 

(2)«  •  • 

(ill)  TVA  has  designated  its  Senior 
Manager,  Administrative  Services,  TVA, 
400  Summit  Hill  Drive,  Knoxville,  TN 
37902-1499  as  the  TVA  FOIA  Appeal 
Official  and  appeals  should  be  directed 
accordingly. 

7.  Section  1301.1  is  amended  by 
revising  the  text  of  paragraph  (c)(3)(ii)  to 
read  as  follows: 

f  1301.1    Records. 


(c)*  •  • 

(2)*  •  • 

(ii)  Within  20  days  (excluding 
Saturdays,  Sundays,  and  legal  public 
hoUdays)  after  an  appeal  is  received, 
and  subject  to  paragraph  (c)(3)  of  this 
section,  TVA  shall  make  a  final 
determination  on  the  appeal.  In  making 
such  a  determination,  TVA  will 
consider  whether  or  not  to  waive  the 
provisions  of  any  exemption  contained 
in  paragraph  (a)  of  this  section,  except 
that  writhout  the  written  permission  of 
the  person  involved,  TVA  vdll  not 
waive  the  exemptions  contained  in 
paragraphs  (a)  (4),  (6)  and  (7)  of  this 
section.  Determinations  of  appeals 
under  this  section  shall  be  made  by  the 
TVA  FOIA  Appeal  Official  or  the  FOIA 
Appeal  Official's  designee.  If  the 
determination  on  the  appeal  is  to  deny 
the  request  for  records,  TVA  shall  notify 
the  person  making  the  request  of  such 
determination,  including  the  reason  for 
the  denial;  a  notice  of  the  person's  right 
to  judicial  review  of  the  denial;  and  the 
name  and  job  title  of  the  TVA  official 
responsible  for  the  determination  of  the 
appeal. 


(c)*  •  • 

(3)*  •  • 

(ii)  The  20-day  time  limit  provided  in 
paragraph  (c)(2)  of  this  section  may  be 
extended  by  TVA  for  unusual 
circiunstances  as  set  forth  in  this 
paragraph  upon  written  notice  to  the 
person  appealing  a  denial  of  a  request 
tor  records.  The  notice  shall  specify  the 
reasons  for  the  extension  and  the  date 
on  which  a  determinatiAi  of  the  appeal 
is  expected  to  be  dispatched.  The 
aggregate  length  of  an  extension  imder 
this  paragraph  when  combined  with  any 
extensirai  provided  under  paragraph 
(c)(3)(i)  of  this  section  shall  not  exceed 
10  working  days.  A  decision  to  make  an 
extension  under  this  paragraph  shall  be 
made  by  the  TVA  FOIA  Appeal  Official 
or  the  FOIA  Appeal  Official's  designee. 
•        •        *        •        • 

William  S.  Moofe, 

Senior  Manager,  Administrative  Services. 
IFR  Doc.  95-18430  Filed  7-26-95;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  202, 500, 501,  and  510 

Animal  Drugs,  Feeds,  and  Relatsd 
Products;  Technical  Amendments 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  technical 

amendments. 

SUMMARY:  The  Food  and  Drug 
Administration  is  amending  the  animal 
drug  regulations  to  reflect  a  change  in 
several  cross-references  to  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act). 
These  changes  resulted  from  enactment 
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of  the  Nutritional  Labeling  and 
Education  Act  of  1993  (NLEA).  By 
maldng  these  changes  to  the  animal 
drug  regulations  those  who  rely  on  these 
regulations  will  be  better  able  to 
understand  and  adhere  to  the 
requirements  of  the  regulations. 
FOfl  FURTHER  INFORMATION  CONTACT: 
David  L.  Gordon,  Center  for  Veterinary 
Medicine  (HFV-238),  Food  and  Drug 
Administration.  7500  Standish  PI., 
Rockville.  MD  20855,  301-594-1737. 
EFFECTIVE  DATE:  July  27, 1995. 
SUPPt-EMENTARY  INFORMATION:  As  a  result 
of  enactment  of  the  NLEA,  certain  cross- 
references  to  the  act  in  21  CFR  Chapter 
I  aie  incorrect.  Under  section  3  of  the 
NLEA,  entitled  "Technical 
Amendments  to  the  Federal  Food,  Drug, 
and  Cosmetic  Act,"  paragraph  (r) 
provides  for  several  amendments  to 
section  512  of  the  act  (21  U.S.C.  360b). 
The  amendments  changed  the  cites  for 
two  definitions  imder  section  201  of  the 
act  (21  U.S.C.  321),  specifically  the  cites 
for  "new  animal  drug"  and  "animal 
feeds"  were  changed  from  "201(w)"  to 
"201(v)"  and  from  "201(x)"  to 
"201(w),"  respectively.  This  document 
amends  §§  202.1,  500.26,  501.4,  and 
510.413  (21  CFIt202.1,  500.26,  501.4, 
and  510.413)  of  the  animal  drug 
regulations  to  conform  to  those  changes. 

Pubhcation  of  this  dociiment 
constitutes  final  action  on  these 
changes.  Under  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)),  FDA 
finds  for  good  cause  that  due  notice  and 
pubUc  procedure  is  unnecessary.  This 
document  only  corrects  various 
technical  errors  introduced  by 
enactment  of  the  NLEA.  By  making 
these  changes  to  the  animal  drug 
regulations,  those  who  rely  on  these 
regulations,  including  regulated 
industry,  will  be  better  able  to 
understand  and  adhere  to  the 
requirements  of  the  regulations. 
Therefore,  FDA  concludes  that  good 
cause  exists  for  proceeding  dire£Uy  to  a 
final  rule. 

The  agency  has  determined  under  21 
CFR  25.24(a)(9)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects 

21  CFR  Part  202 

Advertising,  Prescription  drugs. 

21  CFR  Part  500 

Animal  drugs.  Animal  feeds.  Cancer, 
Labeling,  Polychlorinated  biphenyls 
(PCB's). 


21  CFR  Part  501 

Animal  foods.  Labeling,  Packaging 
and  containers,  Reporting  and 
recordkeeping  req\iirements. 

21  CFR  Part  510 

Administrative  practice  and 
procedure,  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  vmder  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  202, 500,  501,  and  510  are 
amended  as  follows: 

PART  202— PRESCRIPTION  DRUG 
ADVERTISING 

1.  The  authority  citation  for  21  CFR 
part  202  continues  to  read  as  follows: 

Authority:  Sees.  201,  301.  502.  505.  507, 
512,  701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321,  331.  352.  355, 
357,  360b,  371). 

$20e.1    [Anwnded] 

2.  Section  202.1  Prescription-drug 
advertisements  is  amended  in  paragraph 
(e)(4)(i)(6){3)  by  removing  "201(w)"  and 
adding  in  its  place  "201(v)". 

PART  500— GENERAL 

3.  The  authority  citation  for  21  CFR 
part  500  continues  to  read  as  follows: 

Authority:  Sees.  201,  301,  402. 403.  409, 
501,  502.  503.  512.  701  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  321,  331, 
342.  343.  348.  351,  352,  353,  360b,  371). 

§500.26    [Amended] 

4.  Section  500.26  Timed-release 
dosage  form  drugs  is  amended  in 
paragraph  (a)  by  removing  "201(w)"  and 
adding  in  its  place  "201  (v)". 

SSOO^    [AmwKtod] 

5.  Section  500.27  Methylene  blue- 
containing  drugs  for  use  in  animals  is 
amended  in  paragraph  (a)(3)  by 
removing  "201(w)"  and  adding  in  its 
place  "201(v)". 

PART  501— ANIMAL  FOOD  LABELING 

6.  The  authority  citation  for  21  CFR 
part  501  continues  to  read  as  follows: 

Authority:  Sees.  4,  5, 6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C.  1453, 
1454. 1455);  sees.  201.  301,  402,  403,  409, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  331,  342,  343,  348,  371). 

$  501.4    [Amended] 

7.  Section  501.4  Animal  food; 
designation  of  ingredients  is  amended 


in  paragraph  (b)(13)  by  removing 
"201(x)"  and  adding  in  its  place 
"201(w)". 

PART  510— NEW  ANIMAL  DRUGS 

8.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201,  301,  501.  502,  503, 
512,  701,  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321,  331,  351,  352. 
353,  360b,  371,  379e). 

§510.413    [Amended] 

9.  Section  510.413  Chloroform  used 
as  an  ingredient  (active  or  inactive)  in 
animal  drug  products  is  amended  in 
paragraph  (b)  by  removing  "201(w)"  and 
adding  in  its  place  "201(v)". 

Dated:  July  18, 1995. 
WillUm  B.  Schuhz. 

Deputy  Commissioner  for  Policy. 

IFR  Doe.  95-18447  Filed  7-26-95;  8:45  am] 
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21  CFR  Part  866 
[Docket  Na91N-0063] 

Immunology  and  Mtcrobiology 
Devices;  Revocation  of  ttte  Exemption 
From  Premarket  Notification;  Blood 
Culturing  System  Devices 

AQENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule.      ^ 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  revising  the 
microbial  growth  monitor  classification 
regulation  by  revoking  the  exemption 
from  the  premarket  notification 
requirements  for  automated  blood 
culturing  system  devices  used  in  testing 
blood  and  other  normally  sterile  body 
fluids  for  bacteria,  fungi,  and  other 
microorganisms.  Revocation  of  the 
exemption  is  necessary  because  of  the 
importance  of  these  devices  in 
providing  rapid  diagnosis  of  potentially 
life-threatening  conditions.  Devices 
using  traditioiial  manual  methods 
employing  turbidity  measurements  or 
direct  counts,  included  imder  this 
classification  regulation,  will  continue 
to  be  exempt  from  the  requirement  of 
premarket  notification. 
DATES:  The  final  rule  is  effective 
October  25, 1995.  A  premarket 
notification  submission  is  required  for 
any  automated  blood  cultiuing  system 
intended  to  be  introduced  or  deUvered 
for  introduction  into  commerce  on  or 
after  October  25, 1995,  under  section 
510(k)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  360(k)),  and  the 
procedures  in  subpart  E  of  21  CFR  part 


807.  A  manufacturer  or  an  initial 
distributor  of  an  imported  blood 
culturing  device  that  has  already  begun 
commercial  distribution  xmder  the 
existing  exemption  from  premarket 
notification  is  required  to  submit  a 
premarket  notification  on  or  before 
October  25, 1995  and  must  have  a 
premarket  notification  cleared  by  FDA 
by  April  22, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  M.  Sheehan,  Center  for  Devices 
and  Radiological  Healtii  (HFZ-64),  Food 
and  Drug  Administration,  2094  Gaither 
Rd.,  Rockville.  MD  20850.  301-594- 
4765,  Ext.  157. 

SUPPLEMENTARY  INF0RMATK3N: 
L  Backgronnd 

Blood  culturing  system  devices  are 
diagnostic  devices  used  in  clinical 
settings  to  detect  the  presence  or  growth 
of  bacteria,  fungi,  or  other 
microorganisms  from  blood  samples  or 
frt>m  samples  of  other  body  fluids  that 
are  normally  sterile.  The  process 
involves  testing  for  these 
microorganisms  by  inoculating  the 
patient's  sample  directly  into  broth 
media  or  by  inoctilating  a  processed 
sample  concentrate  onto  agar  media. 
Microbial  growth  is  monitored  either  by 
traditional  manual  methods  (visual 
inspection,  microscopic  evaluation, 
and/or  subculturing)  or  by  instrument- 
assisted  (automated)  monitoring  of 
microbial  metaboUc  activities,  such  as 
the  detection  of  increased  presence  of 
carbon  dioxide  or  changes  in 
fluorescence,  bioluminescence,  or 
ATPase  activities. 

In  the  Federal  Register  of  November 
9, 1982  (47  FR  50814  at  50826),  FDA 
classified  blood  culturing  system 
devices  uito  class  I  (21  CFR  866.2560). 
In  the  Federal  Register  of  June  12, 1989 
(54  FR  25042  at  25046),  FDA  pubUshed 
a  final  rule  exempting  microbial  growth 
moiutors,  subject  to  certain  limitations, 
from  the  requirement  of  premarket 
notification.  In  the  Federal  Register  of 
April  26, 1991  (56  FR  19333),  FDA 
proposed  to  revoke  this  exemption  for 
blood  culturing  system  devices  because 
of  safety  and  effectiveness 
considerations.  FDA  determined,  on 
reconsideration,  that  blood  culturing 
system  devices  do  not  meet  the  criteria 
for  exemption  identified  in  the 
regulation  pubUshed  in  the  Federal 
Register  of  Jime  12, 1989. 

Although  current  efforts  have  been 
directed  toward  streamlining  the 
regulation  of  in  vitro  diagnostic  devices, 
FDA's  revocation  of  the  blood  culturing 
system  devices  exemption  is  necessary 
because  it  is  based  on  significant  safety 
and  effectiveness  considerations. 


Subsequent  to  June  12, 1989,  through 
the  medical/scientific  Uteratiu«,  FDA 
became  aware  of  a  significant  number  of 
problems  related  to  these  devices.  These 
problems  include:  (1)  Failiu-e  of  media 
to  support  growth  of  certain  organisms; 
(2)  false  negative  and  false  positive 
results;  and  (3)  cross  contamination  of 
cultures.  Also,  in  the  early  1990'8,  the 
use  of  instrument  assisted  microbial 
growth  monitors,  originally  intended  for 
blood  cultiuing,  started  to  be  commonly 
used  to  detect,  recover,  and  provide  a 
complete  panel  of  susceptibiUty  results 
for  Mycobacterium  tuberculosis. 

Since  these  devices  are  reUed  upon 
for  rapid  diagnosis  of  bacterial  or  fungal 
infection,  and  are  commonly  used  to 
detect,  recover,  and  determine 
susceptibility  of  Mycobacterium 
tuberculosis,  the  reported  failiu<e  of 
these  devices  raises  significant 
questions  of  safety  and  effectiveness. 
Bacterial  or  fungal  infections  of  the 
bloodstream  may  be  Ufe-threatening. 
Tuberculosis  is  a  disease  of  serious 
health  consequences  for  the  patient  and 
its  potential  for  quick  dissemination  is 
a  very  significant  public  health  concern. 
Malfunction  of  these  devices,  therefore, 
could  result  in  misdiagnosis  and 
mistreatment,  thus  endangering 
patients,  health  care  professionals,  and 
the  pubUc  at  lane. 

Because  of  safety  and  effectiveness 
concerns  presented  by  the  device,  FDA 
believes  it  is  necessary  to  revoke  the 
exemption  frxjm  the  premarket 
notification  procediu«s  to  eiuble  FDA 
to  monitor  the  introduction  into 
commerce,  by  manufacturers  and 
importers,  of  automated  blood  culturing 
system  devices,  and  to  determine 
whether  the  devices  are  as  safe  and 
effective  as  legally  marketed  devices. 
Devices  using  traditional  manual 
methods  employing  visual  turbidity 
measurement  or  direct  counts  are  not 
affected  by  this  final  regulation. 

FDA  provided  interested  persons  60 
days  to  submit  written  comments  on  the 
proposal.  FDA  received  two  comments. 
A  summary  of  these  comments  and 
FDA's  responses  follows: 

1.  One  comment  requested 
clarification  of  the  continued  exemption 
for  traditional  culture  media  used  with 
manual  blood  culture  methods.  The 
comment  suggested  that  the  amended 
section  contain  language  that  makes  it 
clear  that  traditional  manual  blood 
culture  botUes  in  which  microbial 
growth  is  detected  by  visual  reading  and 
conventional  subculturing  techniques 
are  not  affected  by  the  revocation  of  the 
exemption. 

FDA  agrees  with  this  suggestion. 
Conventional  media  dispensed  in  blood 
culture  bottles  (20  to  100  milUUter 


volume)  with  limited  entry  seals  that  are 
used  only  with  conventional  manual 
blood  cultxire  procedures  (visual 
observation  for  signs  of  microbial 
growth  and  routine  subcultures  and/or 
microscopic  screening  for  presence  of 
bacteria  and  fungi)  are  not  dependent  on 
instrument-based  monitoring  for 
detection  of  signs  of  microbial  growth. 
However,  media  bottles  used  with  the 
automated  system  are  an  integral  part  of 
the  system;  therefore,  any  new  or 
modified  media  to  be  used  with  an 
automated  blood  culturing  system  are 
also  subject  to  the  revocation. 

2.  A  second  comment  objected  to  the 
continued  exemption  for  blood  cidtiue 
systems  not  using  automated 
instrumentation. 

FDA  disagrees  with  the  comment. 
Current  traditional  manual  blood 
culturing  methods  use  media 
formulations  and  techniques  that  have 
been  in  use  for  many  years.  The  types 
of  media  used  are  often  commerciaUzed 
for  blood  culturing  by  manual 
procediues  developed  and  controlled  by 
individual  laboratories.  In  contrast, 
devices  or  systems  that  specify 
incubation  and  observation  procedures 
based  on  a  combination  of  difierent 
media  or  for  use  with  a  monitoring 
component  (other  than  visual  inspection 
for  evidence  of  microbial  growth  and 
routine  subculture  to  solid  media  and 
microscopic  examination)  are  not 
exempt  from  premarket  notification. 

Closed  systems  that  exclude  routine 
microscopic  examination  and 
subcultures  would  also  be  considered  a 
microbial  growth  monitor  and  would  be 
subject  to  the  revocation.  Similarly,  any 
media  bottle  designed  to  be  used  with 
a  microbial  growth  monitor  (blood 
culture  instrument  or  detection 
mechanism  other  than  direct 
observation/subculture/microscopic 
inspection)  for  detection  of 
microorganisms  from  patient  specimens 
would  be  considered  a  component  of 
the  microbial  growth  monitor  and  also 
subject  to  the  revocation. 

n.  References 
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m.  Environmental  Impact 

The  agency  has  determined  vmder  21 
CFR  25.24(a)(8)  and  (a)(10)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  impact  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  FlexibiUty  Act  (Pub. 
L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts:  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  FlexibiUty  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  this  final  rule  revokes 
an  exemption  and  places  manufact\uers 
of  these  devices  on  a  level  with 
manufacturers  of  other  devices,  the 
agency  certifies  that  the  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Therefore,  imder  the  Regulatory 
FlexibiUty  Act,  no  further  analysis  is 
required  on  small  entities. 

List  of  Subjects  in  21  CFR  Part  866 

Biologies,  Laboratories,  Medical 
devices. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 


of  Food  and  Drugs,  21  CFR  part  866  is 
amended  as  follows: 

PART  86&-IMMUNOLOGY  AND 
MICROBIOLOGY  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  866  continues  to  read  as  follows: 

Authority:  Sees.  501.  510.  513,  515,  520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351,  360,  360c,  360«,  360), 
371). 

2.  Section  866.2560  is  amended  by 
revising  paragraph  (b)  to  read  as  foUows: 

S  866.2580  Microbial  growth  monitor. 

***** 

(b)  Qassification.  Class  I.  With  the 
exception  of  automated  blood  culturing 
system  devices  that  are  used  in  testing 
for  bacteria,  fungi,  and  other 
microorganisms  in  blood  and  other 
normally  sterile  body  fluids,  this  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

Dated:  July  18, 1995. 
William  B.  Schultz, 
Deputy  Commissioner  for  Policy. 
|FR  Doc.  95-18446  Filed  7-26-95;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reciamatlon 
and  Enforcement 

30  CFR  Parts  902, 926. 934,  and  950 

Alaska,  Montana,  North  Dakota,  and 
Wyoming  Regulatory  Programs 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Notice  of  decision. 

SUMMARY:  OSM  is  annoimcing  its 
decision  on  initial  enforcement  of 
underground  coal  mine  subsidence 
control  and  water  replacement 
requirements  in  Alaska,  Montana,  North 
Dakota,  and  Wyoming.  Amendments  to 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA)  and 
the  implementing  Federal  regxdations 
require  that  underground  coal  mining 
operations  conducted  after  October  24, 
1992:  promptly  repair  or  compensate  for 
subsidence-caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  residential  dwellings  and 
related  structures  and  promptly  replace 
drinking,  domestic,  and  residential 
water  supplies  that  have  been  adversely 
affected  by  underground  coal  mining. 
After  consultation  with  Alaska, 
Montana,  North  Dakota,  and  Wyoming 
and  consideration  of  pubUc  comments. 


OSM  has  decided  that  initial 
enforcement  in  Alaska  and  North 
Dakota  will  be  accompUshed  through 
the  State  program  amendment  process; 
in  Montana  through  State  enforcement 
and,  if  necessary,  direct  Federal 
enforcement;  and  in  Wyoming  through 
State  enforcement  and  the  State  program 
amendment  process. 
EFFECTIVE  DATE:  July  27, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Guy 
Padgett,  Director,  Casper  Field  Office, 
Telephone:  (307)  261-5776. 

SUPPLEMENTARY  INFORMATION: 

A.  The  Energy  Policy  Act 

Section  2504  of  the  Energy  PoUcy  Act 
of  1992,  Pub.  L.  102-486,  106  Stat.  2776 
(1992)  added  new  section  720  to 
SMCRA.  Section  720(a)(1)  requires  that 
all  undergrotmd  coal  mining  operations 
promptly  repair  or  compensate  for 
subsidence-caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  residential  dwellings  and 
related  structures. 

Repair  of  damage  includes 
rehabiUtation,  restoration,  or 
replacement  of  the  structures  identified 
in  section  720(a)(1),  and  compensation 
must  be  provided  to  the  owner  in  the 
full  amount  of  the  reduction  in  value  of 
the  damaged  structures  as  a  result  of 
subsidence.  Section  720(a)(2)  requires 
prompt  replacement  of  certain 
identified  water  suppUes  if  those 
suppUes  have  been  adversely  affected 
by  underground  coal  mining  operations. 

These  provisions  requiring  prompt 
repair  or  compensation  for  damage  to 
structtires,  and  prompt  replacement  of 
water  suppUes.  went  into  effect  upon 
passage  of  the  Energy  PoUcy  Act  on 
October  24. 1992.  As  a  result, 
undergroimd  coal  mine  permittees  in 
States  with  OSM-approved  regulatory 
programs  are  required  to  comply  with 
these  provisions  for  operations 
conducted  after  October  24, 1992. 

B.  The  Federal  Regulations 
Implementing  the  Energy  Policy  Act 

On  March  31, 1995,  OSM 
promulgated  regulations  at  30  CFR  Part 
817  (60  FR  16722)  to  implement  the 
performance  standards  of  sections 
720(a)(1)  and  (2)  of  SMCRA. 
30  CFR  817.121(c)(2)  requires  in  part 
that: 

The  permittee  must  promptly  repair,  or 
compensate  the  owner  for,  material  damage 
resulting  from  subsidence  caused  to  any  non- 
commercial building  or  occupied  residential 
dwelling  or  structure  related  thereto  that 
existed  at  the  time  of  mining.  •  •  •  The 
requirements  of  this  paragraph  apply  only  to 
subsidence-related  damage  caused  by 
underground  mining  activities  conducted 
after  October  24, 1992. 


30  CFR  817.41(j)  requires  in  part  that: 

The  permittee  must  promptly  replace  any 
drinking,  domestic  or  residential  water 
supply  that  is  contaminated,  diminished  or 
intenupted  by  underground  mining  activities 
conducted  after  October  24, 1992,  if  the 
affected  well  or  spring  was  in  existence 
before  the  date  the  regulatory  authority 
recei>ped  the  permit  application  for  the 
activities  causing  the  loss,  contamination  or 
interruption. 

Alternative  OSM  Enforcement  Decisions 

30  CFR  843.25  provides  that  by  July 
31, 1095,  OSM  wiU  decide,  after 
consultation  with  each  State  regulatory 
authority  v^th  an  approved  program, 
how.  enforcement  of  the  new 
requirements  will  be  accompUshed.  As 
discussed  in  the  April  6, 1995,  Federal 
Register  (60  FR  17459)  and  as  reiterated 
below,  enforcement  could  be 
accompUshed  by  State,  OSM,  or  joint 
State  and  OSM  enforcement  of  the 
requirements,  or  by  a  State  after  it  has 
amended  its  program. 

(1)  State  program  amendment 
process.  If  the  State's  promulgation  of 
regulatory  provisions  that  are 
counterpart  to  30  CFR  817.41(j)  and 
817.121(c)(2)  is  imminent,  the  number 
and  extent  of  underground  mines  that 
have  operated  in  the  state  since  October 
24, 1992,  is  low,  the  number  of 
complaints  in  the  State  concerning 
section  720  of  SMCRA  is  low,  or  the 
State's  investigation  of  subsidence- 
related  complaints  has  been  thorough 
and  complete  so  as  to  assure  prompt 
remedial  action,  then  OSM  could  decide 
not  to  directly  enforce  the  Federal 
prtyvisions  in  the  State.  In  this  situation, 
the  State  would  enforce  its  State 
statutory  and  regulatory  provisions  once 
it  has  amended  its  program  to  be  in 
accordance  with  the  revised  SMCRA 
and  to  be  consistent  with  the  revised 
Federal  regulations.  This  program 
revision  process,  which  is  addressed  in 
the  Federal  regulations  at  30  CFR  Part 
732,  is  commonly  referred  to  as  the 
State  program  amendment  process. 

(2)  State  enforcement.  If  the  State  has 
statutory  or  regulatory  provisions  in 
place  that  correspond  to  all  of  the 
requirements  of  the  above-described 
Federal  regulations  at  30  CFR  817.41(j) 
and  817.121(c)(2)  and  the  State  has 
audiority  to  implement  its  statutory  and 
regulatory  provisions  for  all 
imderground  mining  activities 
conducted  after  October  24, 1992,  then 
the  State  would  enforce  its  provisions 
for  these  operations. 

(3)  Interim  direct  OSM  enforcement.  If 
the  State  does  not  have  any  statutory  or 
regulatory  provisions  in  place  that 
correspond  to  the  requirements  of  the 
Federal  regulations  at  30  CFR  817.41(j) 


and  817.121(c)(2),  then  OSM  would 
enforce  in  their  entirety  30  CFR 
817.41(j)  and  817.121(c)(2)  for  all 
imderground  mining  activities 
conducted  in  the  State  after  October  24, 
1992. 

(4)  State  and  OSM  enforcement.  If  the 
State  has  statutory  or  regulatory 
provisions  in  place  that  correspond  to 
some  but  not  all  of  the  requirements  of 
the  Federal  regulations  at  30  CFR 
817.41(j)  and  817.121(c)(2)  and  the  State 
has  authority  to  implement  its 
provisions  for  all  imdergroimd  mining 
activities  conducted  after  October  24, 
1992,  then  the  State  would  enforce  its 
provisions  for  these  operations.  OSM 
would  then  enforce  those  provisions  of 
30  CFR  817.41(j)  and  817.121(c)(2)  that 
are  not  covered  by  the  State  provisions 
for  these  operations. 

If  the  State  has  statutory  or  regidatory 
provisions  in  place  that  correspond  to 
some  but  not  all  of  the  requirements  of 
the  Federal  regulations  at  30  CFR 
817.41(j)  and  817.121(c)(2)  and  if  the 
State's  authority  to  enforce  its 
provisions  applies  to  operations 
conducted  on  or  after  some  date  later 
than  October  24, 1992,  the  State  woidd 
enforce  its  provisions  for  these 
operations  on  and  after  the  provisions' 
effective  date.  OSM  would  tiien  enforce 
30  CFR  817.41(j)  and  817.121(c)(2)  to 
the  extent  the  State  statutory  and 
regulatory  provisions  do  not  include 
corresponding  provisions  appUcable  to 
all  underground  mining  activities 
conducted  after  October  24, 1992;  and 
OSM  would  enforce  those  provisions  of 
30  CFR  817.41(j)  and  817.121(c)(2)  that 
are  included  in  the  State  program  but 
are  into  enforceable  back  to  October  24, 
1992,  for  the  time  period  from  October 
24, 1992,  imtil  the  effective  date  of  the 
State's  nUes. 

As  described  in  items  (3)  and  (4) 
above,  OSM  could  directly  enforce  in 
total  or  in  part  the  appUcable  Federal 
regidatory  provisions  until  the  State 
adopts  and  OSM  approves  under  30 
CFR  Part  732,  the  State's  counterparts  to 
the  required  provisions.  However,  as 
discussed  in  item  (1)  above,  OSM  could 
decide  not  to  initiate  direct  Federal 
enforcement  but  rather  to  rely  instead 
on  the  30  CFR  Part  732  State  program 
amendment  process. 

In  those  situations  here  OSM 
determined  that  direct  Federal 
enforcement  was  necessary,  the  ten-day 
notice  provisions  of  30  CFR  843.12(a)(2) 
would  not  apply.  That  is,  when  on  the 

basis  of  Federal  inspection  OSM  

determined  that  a  violation  of  30  CFR 
817.41(j)  or  817.121(c)(2)  existed,  OSM 
would  issue  a  notice  of  violation  or 
cessation  order  without  firet  sending  a 
ten-day  notice  to  the  State. 


Also  under  direct  Federal  

enforcement,  the  provisions  of  30  CFR 
817.121(c)(4)  would  apply.  This 
regulation  states  that  if  damage  to  any 
noncommercial  building  or  occupied 
residential  dwelling  or  structure  related 
thereto  occura  as  a  result  of  earth 
movement  within  an  area  determined  by 
projecting  a  specified  angle  of  draw 
from  the  outermost  boundary  of  any 
undergroimd  mine  workings  to  the 
surface  of  the  land  (normally  a  30 
degree  angle  of  draw),  a  rebuttable 
presumption  exists  that  the  permittee 
caused  the  damage. 

LasUy,  under  direct  Federal 
enforcement,  OSM  would  also 
implement  the  new  definiticms  at  30 
CFR  701.5  of  "drinking,  domestic  or 
residential  water  supply,"  "material 
damage,"  "non-commercial  building," 
"occupied  residential  dwelling  and 
structures  related  thereto,"  and 
"replacement  of  water  supply"  that 
were  adopted  with  the  new 
underground  mining  performance 
standards.  

OSM  would  enforce  30  CFR  817.41(j), 
817.121(c)(2)  and  (4),  and  implement 
the  definitions  at  30  CFR  701.5  for 
operations  conducted  after  October  24, 
1992. 

C  Enforcement  in  Alaska 

Alaska  program  activity, 
requirements,  and  enforcement.  By 
letter  to  Alaska  dated  December  15, 
1994,  OSM  requested  information  from 
Alaska  that  would  help  OSM  decide 
which  approach  to  take  in  Alaska  to 
implement  the  requirements  of  section 
720(a)  of  SMCRA,  the  implementing 
Federal  regulations,  and/or  the 
coimterpart  Alaska  program  provisions 
(Administrative  Record  No.  AK-F-01). 
By  letter  dated  January  27, 1995,  Alaska 
responded  to  OSM's  request 
(Administrative  Record  No.  AK-F-02). 

Alaska  stated  that  no  underground 
coal  mines  were  operating  in  Alaska 
after  October  24, 1992. 

Alaska  stated  that  its  program  does 
not  contain  or  authorize  enforcement  of 
the  structural  damage  repair  and  water 
supply  replacement  requirements  of 
section  720(a)  of  SMCRA.  To  be  no  less 
stringent  than  SMCRA,  Alaska  indicated 
that  it  would  have  to  amend  section 
27.21.220  of  the  Alaska  Surface  Coal 
Mining  Control  and  Reclamation  Act  to 
add  subsection  (c)  to  reqiure  prompt 
repair  or  compensation  for  material 
damage  resulting  subsidence,  and 
prompt  replacement  of  water  supplies 
affected  by  underground  coal  mining 
operations.  It  indicated  that  it 
realistically  beUeved  that  this  statutory 
change  could  be  made  in  the  spring  of 
1996. 
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Alaska  concluded  that  it  did  not 
believe  that  it  has  the  statutory  authority 
to  investigate  complaints  of  structural 
damage  or  water  loss  caused  by 
imderground  coal  mining  operations 
after  October  24, 1992. 

On  May  18, 1995,  OSM  confirmed 
with  Alaska  that  no  underground  mines 
were  active  after  October  24, 1992 
(Administrative  Record  No.  AK-F-07). 
However,  there  is  an  underground  coal 
mine  exploration  site  that  would  likely 
be  permitted  within  6  months.  Alaska 
has  indicated  that  it  would  address  the 
requirements  of  section  720(a)  of 
SMCRA  in  its  permitting  process  for  this 
mine.  Due  to  the  rmnote  location  of  this 
operation,  it  is  highly  unlikely  that 
material  damage  to  noncommercial 
buildings  and  to  occupied  residential 
dwellings  and  related  structures  and 
that  damage  to  drinking,  domestic,  and 
residential  water  supplies  would  occur. 

Comments.  On  April  6,  1995,  OSM 
published  in  the  Federal  Ragister  (60 
FR 17495)  notice  of  opportunity  for  a 
pubUc  hearing  and  a  request  for  public 
comment  to  assist  OSM  in  making  its 
decision  on  bow  the  undergroimd  coal 
mine  subsidence  control  and  water 
replacement  requirements  should  be 
implemented  in  Alaska  (Administrative 
Record  No.  AK-F-04).  The  comment 
period  closed  on  May  8, 1995.  Because 
OSM  did  not  receive  a  request  for  a 
public  hearing,  OSM  did  not  hold  one. 
OSM  received  comments  from  one  party 
in  response  to  its  notice. 

The  party  stated  that  the  enforcement 
alternatives  incorporating  total  or  partial 
direct  interim  Federal  enforcement 
(items  (3)  and  (4)  in  section  B.  above) 
have  no  statutory  basis  in  SMCRA  and 
are  not  consistent  with  Congress'  intent 
in  creating  section  720  of  SMCRA 
(Administrative  Record  No.  AK-F-08). 
The  party  also  commented  that  the 
waiving  of  ten-day  notice  procediues  in 
implementing  direct  Federal 
enforcement  is  not  consistent  with 
Federal  case  law.  OSM  does  not  agree 
with  the  commenter's  assertions,  and  it 
addressed  similar  comments  in  the 
March  31, 1995,  Federal  Register  (60  FR 
16722, 16742-16745)  and  also  responds 
to  these  comments  below  in  the 
"Comments"  subsection  of  following 
Montana  section  D.  These  concerns 
about  direct  Federal  enforcement  are 
moot  issues  for  Alaska  because  the 
Regional  Director  has  decided,  as  set 
forth  below,  not  to  implement  an 
enforcement  alternative  including  direct 
Federal  enforcement. 

Regional  Director's  decision.  Prior  to 
the  Regional  Director  making  this 
decision  on  wiiich  enforcement 
alternative  should  be  implemented  in 
Alaska,  the  Casper  Field  Office  on  May 


18, 1995,  consulted  with  Alaska  in 
accordance  with  30  CFR  843.25(a)(4) 
(Administrative  Rec(Hd  No.  AK-F-07). 
Because  there  has  been  no  underground 
mining  activity  since  October  24, 1992; 
there  is  little  likelihood  for  subsidence 
damage  to  noncommercial  bliildings 
and  to  occupied  residential  dwellings 
and  related  structuires,  or  adverse  effects 
to  drinking,  domestic,  and  residential 
water  suppUes  by  a  proposed 
imdergroimd  coal  mining  operation;  and 
Alaska  has  indicated  it  woidd  address 
the  requirements  of  section  720(a)  of 
SMRCA  in  the  permit  for  the  proposed 
mine,  the  Field  Office  and  Alaska 
agreed  that  it  is  unlikely  that  any 
enforcement  would  be  necessary  in  the 
State  diuing  the  interim  period  between 
October  24, 1992,  and  the  date  by  which 
Alaska  revises  its  program  in 
accordance  with  SMQIA  and  the 
Federal  regulations. 

On  this  basis  and  the  disposition  of 
the  comments  rsceived,  the  Regional 
Director  decides  the  initial  enforcement 
of  the  underground  coal  mine 
subsidence  control  and  water 
replacement  requirements  in  Alaska  is 
not  reasonably  likely  to  be  required  and 
that  implementation  will  be 
accomplished  through  the  State  program 
amendment  process. 

If  circumstances  within  Alaska 
change  significanUy,  the  Regional 
Director  may  reassess  this  decision. 
Formal  reassessment  of  this  decision 
would  be  addressed  by  Federal  Register 
notice. 

D.  Enfoicementin  Montan» 

Montana  Program  Activity, 
Requirements,  and  Enforcement 

By  letter  to  Montana  dated  December 
15, 1994,  OSM  requested  information 
from  Montana  that  would  help  OSM 
decide  which  approach  to  take  in 
Montana  to  implement  the  requirements 
of  section  720(a)  of  SMCRA,  the 
implementing  Federal  regulations,  and/ 
or  the  counterpart  Montana  program 
provisions  (Administrative  Record  No. 
MT-13-01).  By  letter  dated  March  6, 
1995,  Montana  responded  to  OSM's 
request  (Administrative  Record  No. 
MT-13-02). 

Montana  stated  that  one  imderground 
coal  mine  was  active  in  Montana  after 
October  24, 1992.  Montana  stated  that 
its  program  does  not  fully  authorize 
enforcement  of  the  structural  repair  and 
water  replacement  requirements  of 
section  720(a)  of  SMCRA  and  the 
implementing  Federal  regulations. 

Specifically,  Montana  indicated  that 
(1)  Administrative  Rules  of  Montana 
26.4.911(5),  which  address 
compensation  for  structural  damage 


resulting  from  subsidence,  are  not 
clearly  authorized  by  the  subsidence 
prevention  provisions  of  section  82-4- 
231(10)(f)  of  the  Montana  Strip  and 
Underground  Mine  Reclamation  Act 
(MSUMRA);  (2)  section  82-4-253(2)  of 
MSUMRA  excepts  water  derived  bom 
"a  subterranean  stream  having  a 
permanent,  distinct,  and  known 
channel"  from  the  requirement  for 
underground  coal  miners  to  promptly 
replace  drinking,  domestic,  or 
residential  water  supphes  afiiected 
undergroimd  coal  mining,  and  (3)  the 
procedural  requirements  of  section  82- 
4-253(2)  of  MSUMRA  wotdd  not,  in 
Montana's  opinion,  result  in  "prompt" 
replacement  of  water  suppUes  adversely 
affected  by  underground  coal  mining. 

Montana  has  stated  that  statutory 
changes  to  address  these  issues  will 
need  to  be  sought  in  the  next  legislative 
session  in  January  1997,  and  subsequent 
rule  changes  would  follow  adoption  of 
statute  changes.  OSM  has  determined 
that  Montana  has  not  received  or 
investigated  any  citizen  complaints 
alleging  subsidenoerrelatad  structural 
damage  or  water  supply  loss  or 
contamination  as  a  result  of 
underground  mining  operations 
conducted  after  October  24, 1992. 

On  May  3, 1995,  Montana  indicated 
its  preferred  enforcement  alternative  for 
the  State  (Administrative  Record  No. 
MT-13-05).  Because  it  would  enforce 
its  currently  approved  program  to  the 
fullest  extent  and  introduce  in  the  1997 
legislative  session  program  amendments 
to  address  the  issues  in  its-March  6, 
1995,  letter,  Montana  leconunended  that 
OSM  only  initiate  direct.  Federal 
enforcement  in  the  interim  period 
(between  October  24, 1992,  and  the 
effective  date  of  Montana's  revision  of 
its  program  to  be  no  less  stringent  than 
SMCRA  and  no  less  effective  than  the 
Federal  regulations)  when  enforcement 
is  needed  and  the  Montana  program 
falls  short  of  the  Federal  standards. 

OSM  has  determined  that  only  the 
one  underground  coal  mine  has 
operated  after  October  24,  1992,  and 
that  Montana  has  not  received  any 
complaints  alleging  subsidence-related 
structiual  damage  or  water  supply  loss 
or  contamination  as  a  result  of  this 
undergroimd  mine's  operations 
conducted  after  October  24. 1992. 

Comments.  On  April  6, 1995,  OSM 
published  in  the  Federal  Register  (60 
FR  17495)  notice  of  opportunity  for  a 
public  hearing  and  a  request  for  pubhc 
comment  to  assist  OSM  in  making  its 
decision  on  how  the  underground  coal 
mine  subsidence  control  and  water 
replacement  requirements  should  be 
implemented  in  Montana 
(Administrative  Record  No.  MT-13-04). 


The  comment  period  closed  on  May  8, 
1995.  Because  OSM  did  not  receive  a 
request  for  a  pubUc  hearing,  OSM  did 
not  hold  one.  OSM  received  from  the 
party  that  conunented  on  the  Alaska 
program  the  same  comments  for  the 
Montana  program  (Administrative 
Reconl  No.  MT-13-12). 

The  party  stated  that  the  enforcement 
alternatives  incorporating  total  or  partial 
direct  interim  Federal  enforcement 
(items  (3)  and  (4)  in  section  B.  above) 
have  no  statutory  basis  in  SMCRA  and 
are  not  consistent  with  Congress'  intent 
in  creating  section  720  of  SMCRA. 
Specifically,  the  party  commented  that 
SMCRA  contains  various  statutory 
procedures  for  the  amendment, 
preemption,  and  substitution  of  Federal 
enforcement  of  State  programs  (sections 
503.  505,  and  521(b))  that  should  be 
used  in  Ueu  of  direct  interim  Federal 
enforcement. 

In  response  to  this  comment.  OSM's 
position  remains  as  was  stated  in  the 
March  31. 1995,  preamble  for  the 
Federal  regulations  at  30  CFR  843.25, 
which  in  part  implement  section  720  of 
SMCRA: 

OSM  has  concluded  that  it  is  not  clear 
from  the  legislation  or  legislative  history, 
how  Gohgress  intended  &at  section  720  was 
to  be  implemented,  in  light  of  existing 
SMCRA  provisions  for  State  primacy.  Thus, 
OSM  has  a  certain  amount  of  flexibility  in 
implementing  section  720.  After  weighing  • 
these  considerations,  OSM  intends  to 
implement  section  720  promptly,  but  will 
pursue  federal  enforcement  without 
undermining  State  primacy  under  SMCRA. 

(60  FR  16722, 16743).  Using  this 
rationale,  OSM  concludes  that  there  is 
no  inconsistency  in  its  implementation 
of  section  720  of  SMCRA  with  sections 
503,  505,  and  521(b)  of  SMCRA. 

Further  the  party  commented  that 
Congress'  intent  was  that  agreements 
between  coal  mine  operators  and 
landowners  would  be  used  to  ensure 
that  the  protective  standards  of  section 
720  of  SMCRA  would  occur  rather  than 
enforcement  by  State  regulatory 
authorities  and  OSM.  The  party  did  not 
supply  any  legislative  history  to  support 
this  cx>nclusion,  and  the  plain  language 
of  section  720  of  SMCRA  does  not 
support  this  conclusion. 

Lasdy,  the  party  conunented  that  the 
waiving  of  ten-day  notice  procedures  in 
implementing  direct  Federal 
enforcement  is  not  consistent  with 
Federal  case  law.  OSM  does  not  agree 
with  the  commenter's  assertion,  llie 
following  response  to  a  similar 
comment  in  the  March  31. 1995, 
Federal  Register  (60  FR  16722. 16742- 
16745)  also  appUes  to  this  comment. 

(The  commenter  stated  that)  the  proposal 
to  provide  for  direct  Federal  enforcement 


ignores  Federal  case  law  which  indicates 
that,  as  a  general  proposition,  the  State 
program,  not  SMCRA,  is  the  law  within  the 
State.  OSM  recognizes  that,  under  existing 
rules  implementing  SMCRA,  States  with 
approved  regulatory  programs  have  primary 
responsibility  for  implementing  SMCRA, 
based  on  the  approved  program.  However,  in 
this  rule  OSM  has  carved  out  a  limited 
exception  to  the  general  proposition,  to  the 
extent  necessary  to  give  reasonable  force  and 
effect  to  section  720,  while  maintaining  so  far 
as  possible  State  primacy  pnxedures.  OSM 
believes  that  the  process  adopted  in  this  final 
rule  is  consistent  with  and  authorized  by 
Congress  under  the  Energy  Policy  Act,  and 
that  case  law  interpreting  other  provisions  of 
SMCRA  is  not  necessarily  dispositive. 

Regional  Director's  Decision 

Prior  to  the  Regional  Director  making 
this  decision  on  which  enforcement 
alternative  should  be  implemented  in 
Montana,  the  Casper  Field  Office  on 
April  25,  1995,  consulted  with  Montana 
in  accordance  with  30  CFR  843.25(a)(4) 
(Administrative  Record  No.  MT-13-05). 

Only  one  Montana  mine  has  operated 
after  October  24, 1992,  and  is  subject  to 
the  provisions  of  section  720(a)  of 
SMCRA  and  the  implementing  Federal 
regulations.  Neither  Montana  nor  OSM 
have  received  any  complaints  alleging 
subsidence-related  structiual  damage  or 
water  supply  loss  or  contamination  as  a 
result  of  this  underground  mine's 
operations  conducted  after  October  24( 
1992.  The  1997  projection  for 
promulgating  coimterpart  State  statutory 
provisions  is  consistent  with  the  State 
legislature  schedule  for  meeting  in 
regular  session  every  other  year. 
Montana  would  not  promulgate  rules  to 
implement  these  statutory  provisions 
until  after  the  legislature's  action. 

OSM  agrees  with  Montana  that  the 
State  should  be  the  primary  enforcer  of 
its  program  provisions  for  subsidence- 
caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  residential  dwellings  and 
related  structures  and  for  drinking, 
domestic,  and  residential  water  supplies 
adversely  affected  by  undergroimd  coal 
mining.  It  also  agrees  that  if,  during  the 
interim  period  prior  to  Montana  revising 
its  program,  Montana  needs  to,  but  is 
unable  to,  fully  implement  counterparts 
to  the  requirements  of  section  720(a)  of 
SMCRA  or  the  implementing 
regulations,  OSM  should  initiate  direct 
Federal  enforcement. 

On  this  basis  and  the  disposition  of 
the  comments  received,  the  Regional 
Director  decides  that  initial  enforcement 
of  the  underground  coal  mine 
subsidence  control  and  water 
replacement  requirements  in  Montana 
will  occur  through  State  enforcement 
and,  if  necessary,  direct  Federal 
enforcement  of  sections  720(a)  (1)  and 


(2)  of  SMCRA  and  30  CFR  817.121  and 
817.41(j). 

If  circumstances  within  Montana 
change  significanUy.  the  Regional 
Director  may  reassess  this  decision. 
Formal  reassessment  of  this  decision 
would  be  addressed  by  Federal  Register 
notice. 

E.  Enforcement  in  North  Dakota 

North  Dakota  Program  Activity, 
Requirements,  and  Enforcement 

By  letter  to  North  Dakota  dated 
December  15, 1994,  OSM  requested   . 
information  from  North  Dakota  that 
would  help  OSM  decide  which 
approach  to  take  in  North  Dakota  to 
implement  the  requirements  of  section 
720(a)  of  SMCRA,  the  implementing 
Federal  regulations,  and/or  the 
counterpart  North  Dakota  program 
provisions  (Administrative  Record  No. 
ND-W-01).  By  letter  dated  December 
21. 1994,  North  Dakota  responded  to 
OSM's  request  (Administrative  Record 
No.  ND-W-02).  North  Dakota  indicated 
that  its  regulatory  program  does  not 
include  provisions  for  undergrouiMi  coal 
mining  and  that  no  underground  coal 
mines  have  operated  in  North  Dakota 
after  October  24, 1992. 

On  April  11, 1995.  OSM  confirmed 
with  North  Dakota  that  no  underground 
coal  mines  have  operated  in  North 
Dakota  after  October  24. 1992,  and  that 
there  is  no  underground  mining  activity 
proposed  in  the  State  (Administrative 
Record  No.  ND-W-07).  Prior  to  the 
issuance  of  any  permit  allowing 
underground  mining.  North  Dakota  is 
aware  that  it  would  have  to  revise  its 
program  to  incorporate  underground 
mining  provisions  no  less  stringent  than 
SMCRA  and  no  less  effective  than  the 
Federal  regulations.  Such  provisions 
would  include  counterpart  provisions  to 
section  720(a)  of  SMCRA  and  the 
implementing  Federal  regulations. 

Comments.  On  April  6, 1995.  OSM 
pubUshed  in  the  Federal  Register  (60 
FR  17495)  notice  of  opportunity  for  a 
pubhc  hearing  and  a  request  for  pubhc 
comment  to  assist  OSM  in  making  its 
decision  on  how  the  underground  coal 
mine  subsidence  control  and  water 
replacement  requirements  should  be 
implemented  in  North  Dakota 
(Administrative  Record  No.  ND-W-08). 
The  comment  period  closed  on  May  8. 
1995.  Because  OSM  did  not  receive  a 
request  for  a  pubUc  hearing,  OSM  did 
not  hold  one.  The  comments  discussed 
above  for  the  Alaska  program,  and 
OSM's  responses  to  it.  also  apply  to  the 
North  Dakota  program  (Admiiustrative 
Record  No.  ND-W-09). 


JMI 
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Regional  Director's  Decision 

Prior  to  the  Regional  Director  making 
this  decision  on  which  enforcement 
alternative  should  be  implemented  in 
North  Dakota,  the  Casper  Field  Office  on 
May  30, 1995,  consulted  with  North 
Dakota  in  accordance  with  30  CFR 
843.25(a)(4)  (Administrative  Record  No. 
ND-W-07). 

The  North  Dakota  program  does  not 
currently  allow  underground  coal 
mining.  Prior  to  issuing  a  permit 
allowing  underground  mining.  North 
Dakota  would  have  to,  throu^  the  State 
program  amendment  process,  revise  its 
program  to  incorporate  imderground 
mining  provisions  no  less  stringent  than 
SMCRA  and  no  less  effective  than  the 
Federal  regiilations.  These  State 
provisions  would  include  counterparts 
to  section  720(a)  of  SMCRA  and  its 
implemwiting  Federal  regulations.  Any 
underground  mining  permit  that  North 
Dakota  would  issue  imder  the 
imderground  mining  provisions  it 
promulgated  would  have  to  address 
State  coimterparts  to  section  720(a)  of 
SMCRA  and  its  implementing  Federal 
regulations.  No  imderground  mining 
activities  could  commence  prior  to  the 
issuance  of  a  permit. 

On  this  basis  and  the  disposition  of 
the  comment  received,  the  Regional 
Director  decides  that  no  State  or  Federal 
enforcement  of  underground  coal  mine 
subsidence  control  and  water 
replacement  provisions  would  be 
needed  in  the  interim  period  between 
October  24, 1992,  and  the  date  of 
issuance  of  any  North  Dakota 
underground  mining  permit. 

If  circimistances  within  North  Dakota 
change  significantly,  the  Regional 
Director  may  reassess  this  decision. 
Formal  reassessment  of  this  decision 
would  be  addressed  by  Federal  Register 
notice. 

F.  Enforcement  in  Wyoming 

Wyoming  Program  Activity, 
Requirements,  and  Enforcement 

By  letter  of  Wyoming  dated  December 
15, 1994.  OSM  requested  information 
from  Wyoming  that  would  help  OSM 
decide  which  approach  to  take  in 
Wyoming  to  implement  the 
requirements  of  section  720(a)  of 
SMCRA,  the  implementing  Federal 
regulations,  and/or  the  counterpart 
Wyoming  program  provisions 
(Administrative  Record  No.  WY-29-01) 
By  letter  dated  January  19, 1995, 
Wyoming  responded  to  OSM's  request 
(Administrative  Record  No.  WY-29-02) 

Wyoming  stated  that  three 
underground  coal  mines  were  active  in 
Wyoming  after  October  24, 1992. 
Wyoming  indicated  that  existing  State 


program  provisions  at  Wyoming 
Statutes  35-11-102  (poUcy  and 
purpose):  35-11-406  (permit 
applications):  35-11-416  (surface  owner 
protection);  and  35-11-428  (in  situ 
mining  permit  appUcations):  and 
Wyoming  Coal  Rules  and  Regulations  at 
chapter  VI,  section  2  (general 
environmental  performance  standards): 
chapter  VII,  sections  1  through  4 
(underground  mining  permit 
apphcations,  environmenlal  protection 
performance  standards,  public  notice, 
and  siuface  owner  protection);  and 
chapter  XVni,  section  3  (in  situ  mining 
permit  appUcations)  are  adequate  State 
counterparts  to  section  720(a)  of 
SMCRA  and  the  implementing  Federal 
regulations. 

Wyoming  explained  that  it  will 
enforce  these  State  program  provisions 
in  accordance  with  the  enforcement 
provisions  that  were  in  effiact  October 
24, 1992.  Wyoming  has  investigated  one 
citizen  complaint  alleging  subsidence- 
caused  structural  damage  or  water 
supply  loss  or  contamination  as  a  result 
of  underground  mining  operations 
conducted  after  October  24. 1992.  This 
cranplaint  concerned  subsidence 
damage  to  a  reclaimed  reservoir.  This  is 
a  imique  situation  in  that  the  alleged 
damage  occurred  within  the  permit  area 
of  an  ad)acent  surface  coal  mine.  The 
two  mine  operators  have  mut\ially 
agreed  upon  conective  measures  and 
have  not  requested  the  State  of 
Wyoming  to  intervene. 

On  May  11, 1995,  OSM  corresponded 
with  Wyoming  and  reiterated  the 
available  alternative  enforcement 
decisions  in  the  State  (Administrative 
Record  No.  WY-29-09). 

On  July  13, 1995.  Wyoming  sent  to 
OSM  a  letter  in  which  it  stated  that  it 
preferred  the  State  enforcement 
alternative  (Administrative  Record  No. 
WY-29-12).  Wyoming  also  stated  that  it 
interpreted  its  program  and  the  Federal 

water  replacement  requirements  (at 

section  720(a)(2)  of  SMCRA  and  30  CFR 
817.41(j))  to  apply  only  to  vahd  water 
rights  as  determined  by  the  Wyoming 
State  Engineer.  That  is.  Wyoming  would 
not  require  an  underground  mine 
operator  to  replace  a  drinking,  domestic, 
or  residential  water  supply  that  was 
being  used  illegally  in  contradiction  of 
water  rights  as  determined  by  the  State 
Engineer. 

OSM  has  determined  that  three 
undergroimd  coal  mines  have  operated 
after  October  24, 1992.  For  these  mines, 
Wyoming  has  received  the  one 
complaint  alleging  subsidence-related 
damage  to  a  water  reservoir. 

Comments.  On  April  6, 1995,  OSM 
pubUshed  in  the  Federal  Reguter  (60 
FR  17495)  notice  of  opportunity  for  a 


pubUc  hearing  and  a  request  for  pubUc 
comment  to  assist  OSM  in  making  its 
decision  on  how  the  undergroimd  coal 
mine  subsidence  control  and  water 
replacement  requirements  should  be 
implemented  in  Wyoming 
(Administrative  Record  No.  WY-29-04). 
The  comment  period  closed  on  May  8, 
1995.  Because  OSM  did  not  receive  a 
request  for  a  pubhc  hearing,  OSM  did 
not  hold  one.  OSM  received  conunents 
from  three  parties  in  response  to  its 

notice. 

The  comments  discussed  above  for 
the  Alaska  program,  and  OSM's 
responses  to  it,  also  apply  to  the 
Wyoming  program  (Administrative   - 
Record  No.  WY-2&-11). 

A  party  supported  the  selection  of  the 
State  enforcement  alternative 
(Administrative  Record  No.  WY-29-07). 
The  Regional  Director  acknowledges 
this  comment  and  took  it  into 
consideration  before  making  the 
enforcement  decision  set  forth  below. 
A  party  commented  that  several  of 
Wyoming's  statutory  provisions  are  less 
stringent  than  the  Federal  counterparts 
at  section  720(a)  of  SMCRA  and  less 
effective  than  the  implementing  Federal 
regulations  at  30  CFR  817.121(c)  an* 
817.41(j)  (Administrative  Record  No. 
VVY-29-08).  Because  of  this,  the  party 
stated  that  OSM  is  required  to  provide 
direct  Federal  enforcement  as  set  fcwth 
in  item  (3)  of  section  B.  of  the  April  6, 
1995,  Federal  Register  notice  soliciting 
comment  on  the  enforcement  alternative 
that  should  be  implemented  in  the 
State. 

In  the  near  future,  OSM  intends  to 
send  a  letter  to  Wyoming  in  accordance 
with  30  CFR  732.17(d)  notifying 
Wyoming  of  revisions  that  need  to  be 
made  to  its  program.  OSM  does  not 
agree  with  the  commenter's  conclusion 
that  OSM  is  required  to  institute  Federal 
enforcement  in  the  interim  period 
because  Wyoming's  program  is  less 
stringent  than  SMCRA  and  less  effective 
than  the  implementing  Federal 
regulations.  As  set  fortii  in  item  (1)  of 
section  B.  of  the  April  6, 1995,  Federal 
Register  notice,  OSM  could  decide  not 
to  directly  enforce  the  Federal  SMCRA 
and  regulation  provisions  in  the  interim 
period  in  Wyoming  if  it  found  that  the 
number  and  extent  underground  mines 
that  have  operated  since  October  24, 
1992,  is  low,  the  number  of  complaints 
concerning  section  720  of  SMCRA  is 
low,  the  State's  investigation  of 
subsidence-related  or  water  supply  loss 
and  contamination  complaints  has  been 
thorough  and  complete  so  as  to  assure 
prompt  remedial  action,  or  the  State's 
promulgation  of  counterparts  to  30  CFR 
817.410)  and  817.121(c)(2)  is  imminent. 
Also,  OSM  could  decide  not  to  directly 


enforce  the  Federal  SMCRA  and 
regulation  provisions  if  some  other 
similar  extenuating  circumstances  exist. 
Even  though  OSM  does  not  agree  with 
this  comment  supporting  direct  Federal 
enforcement,  the  Regional  Director 
acknowledges  it  and  took  it  into 
consideration  before  making  the 
enforcement  decision  set  forth  below. 

Regional  Director's  Decision 

Prior  to  the  Regional  Director  making 
this  decision  on  which  enforcement 
alternative  should  be  implemented  in 
Wyoming,  the  Casper  Field  Office  on 
May  11  and  July  13, 1995,  consulted 
with  Wyoming  in  accordance  with  30 
CFR  843.25(a)(4)  (Administrative 
Record  Nos.  WY-29-09  and  WY-29- 
12). 

Three  Wyoming  mines  have  operated 
after  October  24, 1992,  and  are  subject 
to  the  provisions  of  section  720(a)  of 
SMCRA  and  the  implementing  Federal 
regulations.  For  one  of  these  mines, 
Wyoming  investigated  a  complaint 
relating  to  potential  subsidence  damage 
to  a  water  reservoir. 

The  Regional  Director  acknowledges 
Wyoming's  determination  that  its 
program  would  not  require  an 
underground  mine  operator  to  replace  a 
drinking,  domestic,  or  residential  water 
supply  that  was  being  used  illegally  in 
contradiction  of  water  rights  as 
determined  by  the  State  Engineer.  OSM 
believes  this  position  is  not  inconsistent 
with  section  720(a)  of  SMCRA  regarding 
water  supply  replacement  and  section 
717  of  SMCRA  regarding  water  rights. 
However,  l)efore  OSM  finally 
detemiines  that  Wyoming's  program  on 
this  compUcated  issue  is  no  less 
stiingent  than  SMCRA,  OSM  will 
further  review  Wyoming's  water  right 
statutes,  rules,  policies,  and  procedures. 

OSM  agrees  with  Wyoming  that  the 
State  should  be  the  enforcer  of  its 
program  provisions  for  subsidence- 
caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  residential  dwellings  and 
related  structures  and  for  drinking, 
domestic,  and  residential  water  supplies 
adversely  affected  by  underground  coal 
mining.  Based  upon  the  number  and 
location  of  the  underground  mines,  the 
potential  is  low  for  material  damage  to 
noncommercial  buildings,  occupied 
residential  dwellings,  and  related 
structures  and  for  damage  to  drinking, 
domestic,  or  residential  water  suppUes. 
Given  these  circumstances,  it  is  unlikely 
that  any  enforcement  would  be 
necessary  in  the  State  during  the  interim 
period  between  October  24, 1992,  and 
the  date  by  which  Wyoming  revises  its 
program  in  accordance  with  SMCRA 
and  the  Federal  regulations. 


On  this  basis  and  the  disposition  of 
the  comments  received,  the  Regional 
Director  decides  that  initial  enforcement 
of  the  underground  coal  mine 
subsidence  control  and  water 
replacement  requirements  in  Wyoming 
will  occur  through  State  enforcement 
and  the  State  program  amendment 
process. 

If  circumstances  within  Wyoming 
change  significantiy,  the  Regional 
Director  may  reassess  this  decision. 
Formal  reassessment  of  this  decision 
would  be  addressed  by  Federal  Register 
notice. 

Dated:  July  19, 1995. 
Ruflsell  F.  Price, 

Acting  Regional  Director,  Western  Regional 

Coordinating  Center. 

(FR  Doc.  95-18439  Filed  7-26-95;  8:45  am) 
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Arf(an888,  Louisiana,  Oldahoma,  and 
Texas  Regulatory  Programs 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Notice  of  decision. 

SUMMARY:  OSM  is  announcing  its 
decision  on  initial  enforcement  of 
underground  coal  mine  subsidence 
control  and  water  replacement 
requirements  in  Arkansas,  Louisiana, 
Oklahoma,  and  Texas.  Amendments  to 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA)  and 
the  implementing  Federal  regulations 
require  that  underground  coal  mining 
operations  conducted  after  October  24, 
1992:  promptly  repair  or  compensate  for 
subsidence-caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  dwelUngs  and  related 
structures  and  promptly  replace 
drinking,  domestic,  and  residential 
water  supplies  that  have  been  adversely 
affected  by  underground  coal  mining. 
After  consultation  with  Arkansas, 
Louisiana,  Oklahoma,  and  Texas  and 
consideration  of  public  comments,  OSM 
has  decided  that  initial  enforcement  is 
not  reasonably  Ukely  to  be  required  and 
that  implementation  in  these  States  will 
be  accompUshed  through  the  State 
program  amendment  process. 

EFFECTIVE  DATE:  July  27, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tim  L.  Dieringer,  Acting  Director,  Tulsa 
Field  Office,  Telephone:  (918)  581- 
6430. 


SUPPt^MENTARY  INFORMATION: 
A.  The  Energy  Policy  Act 

Section  2504  of  the  Energy  Policy  Act 
of  1992,  Pub.  L.  102-486, 106  Stat.  2776 
(1992)  added  new  section  720  to 
SMCRA.  Section  720(a)(1)  requires  that 
all  underground  coal  mining  operations 
promptly  repair  or  compensate  for 
subsidence  caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  residential  dwellings  and 
related  structures.  Repair  of  damage 
includes  rehabiUtation,  restoration,  or 
replacement  of  the  structures  identified 
in  section  720(a)(1),  and  compensation 
must  be  provided  to  the  ov^rner  in  the 
full  amount  of  the  reduction  in  value  of 
the  damaged  structures  as  a  result  of 
subsidence.  Section  720(a)(2)  requires 
prompt  replacement  of  certain 
identified  water  supphes  if  those  ' 

suppUes  have  been  adversely  affected 
by  underground  coal  mining  operations. 

These  provisions  requiring  prompt 
repair  or  compensation  for  damage  to 
structures,  and  prompt  replacement  of 
water  supplies,  went  into  effect  upon 
passage  of  the  Energy  PoUcy  Act  on 
October  24, 1992.  As  a  result, 
underground  coal  mine  permiUees  in 
States  with  OSM-approved  regulatory 
programs  are  required  to  comply  with 
these  provisions  for  operations 
conducted  after  October  24. 1992. 

B.  The  Federal  Regulations 
Implementing  the  Energy  Policy  Act 

On  March  31, 1995,  OSM 
promulgated  regulations  at  30  CFR  Part 
817  (60  FR  16722)  to  implement  the 
performance  standards  of  sections 
720(a)(1)  and  (2)  of  SMCRA. 

30  CFR  817.121(c)(2)  requires  in  part 
that: 

The  permittee  must  promptly  repair,  or 
compensate  the  owner  for,  material  damage 
resulting  from  subsidence  caused  to  any  non- 
commercial building  or  occupied  residential 
dwelling  or  structure  related  thereto  that 
existed  at  the  time  of  mining.  *  *  *  The 
requirements  of  this  paragraph  apply  only  to 
subsidence-related  damage  caused  by 
underground  mining  activities  conducted 
after  October  24, 1992. 

30  CFR  81 7.41  (j)  requires  in  part  that: 

The  permittee  must  promptly  replace  any 
drinking,  domestic  or  residential  water 
supply  that  is  contaminated,  diminished  or 
interrupted  by  underground  mining  activities 
conducted  after  October  24, 1992,  if  the 
affected  well  or  spring  was  in  existence 
t>efore  the  date  the  regulatory  authority 
received  the  permit  application  for  the 
activities  causing  the  loss,  contamination  or 
interruption. 

Alternative  OSM  enforcement 
decisions.  30  CFR  843.25  provides  that 
by  July  31, 1995,  OSM  will  decide,  after 
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consultation  with  each  State  regulatory 
authority  with  an  approved  program, 
how  enforcement  of  the  new 
requirements  will  be  accomplished.  As 
discussed  in  the  April  6, 1995,  Federal 
Register  (60  PR  17498)  and  as  reiterated 
below,  enforcement  could  be 
accomplished  by  State,  OSM,  or  joint 
State  and  OSM  enforcement  of  the 
requirements,  or  by  a  State  after  it  has 
amended  its  program. 

(1)  State  program  amendment 
process.  If  the  State's  promulgation  of 
regulatory  provisions  that  are 
counterpart  to  30  CFR  817.41|j)  and 
817.121(c)(2)  is  imminent,  the  niunber 
and  extent  of  undergroimd  mines  that 
have  operated  in  the  State  since  October 
24, 1992.  is  low,  the  number  of 
complaints  in  the  State  concerning 
section  720  of  SMCRA  is  low.  or  the 
State's  investigation  of  subsidence- 
related  complaints  has  been  thorough 
and  complete  so  as  to  assure  prompt 
remedial  action,  then  OSM  could  decide 
not  to  directly  enforce  the  Federal 
provisions  in  the  State.  In  this  situation, 
the  State  would  enforce  its  State 
statutory  and  regulatory  provisions  once 
it  has  amended  its  program  to  be  in 
accordance  with  the  revised  SMCRA 
and  to  be  consistent  with  the  revised 
Federal  regulations.  This  program 
revision  process,  which  is  addressed  in 
the  Federal  regulations  at  30  CFR  Fart 
732.  is  commonly  referred  to  as  the 
State  program  amendment  process. 

(2)  Statjg  enforcement.  If  the  State  has 
statutory  or  regulatory  provisions  in 
place  that  correspond  to  all  of  the 
requirements  of  the  above-described   - 
Federal  regulations  at  30  CFR  817.41(j) 
and  817.121(c)(2)  and  the  State  has 
authority  to  implement  its  statutory  and 
regulatory  provisions  for  all 
underground  mining  activities 
conducted  after  October  24, 1992,  then 
the  State  would  enforce  its  provisions 
for  these  operations. 

(3)  Interim  direct  OSM  enforcement.  If 
the  State  does  not  have  any  statutory  or 
regulatory  provisions  in  place  that 
correspond  to  the  requirements  of  the 
Federal  regulations  at  30  CFR  817.41(i) 
and  817.121(c)(2),  then  OSM  would 
enforce  in  their  entirety  30  CFR 
817.41(j)  and  817.121(c)(2)  for  all 
underground  mining  activities 
conducted  in  the  State  after  October  24, 
1992. 

(4)  State  and  OSM  enforcement.  If  the 
State  has  statutory  or  regulatory 
provisions  in  place  that  correspond  to 
some  but  not  all  of  the  requirements  of 
the  Federal  regulations  at  30  CFR 
817.41(j)  and  817.121(c)(2)  and  the  State 
has  authority  to  implement  its 
provisions  for  all  undergroimd  mining 
activities  conducted  after  October  24, 


1992,  then  the  State  would  enforce  its 
provisions  for  these  operations.  OSM 
would  then  enforce  those  provisions  of 
30  CFR  817.41(j)  and  817.121(c)(2)  that 
are  not  covered  by  the  State  provisions 
for  these  operations. 

If  the  State  has  statutory  or  regulatory 
provisions  in  place  that  correspond  to 
some  but  not  all  of  the  requirements  of 
the  Federal  regulations  at  30  CFR 
817.41(j)  and  817.121(c)(2)  and  if  the 
State's  authority  to  enforce  its 
provisions  applies  to  operations 
conducted  on  or  after  some  date  later 
than  October  24, 1992,  the  State  would 
enforce  its  provisions  for  these 
operations  on  and  after  the  provisions' 
effective  date.  OSM  would  then  enforce 
30  CFR  817.41(j)  and  817.121(c)(2)  to 
the  extent  the  State  statutory  and 
regulatory  provisions  do  not  include 
corresponding  provisions  applicable  to 
all  undergroimd  mining  activities 
conducted  after  October  24, 1992;  and 
OSM  would  enforce  those  provisions  of 
30  CFR  817.41(j)  and  817.121(c)(2)  that 
are  included  in  the  State  program  but 
are  not  enforceable  back  to  October  24, 
1992,  for  the  time  period  from  October 
24, 1992,  until  the  effective  date  of  the 
State's  rules. 

As  described  in  items  (3)  and  (4) 
above,  OSM  could  directly  enforce  in 
total  or  in  part  the  applicable  Federal 
regulatory  provisions  until  the  State 
adopts  and  OSM  approves  under  30 
CFR  Part  732,  the  State's  counterparts  to 
the  required  provisions.  However,  as 
discussed  in  item  (1)  above,  OSM  could 
decide  not  to  initiate  direct  Federal 
enforcement  but  rather  to  rely  instead 
on  the  30  CFR  Part  732  State  program 
amendment  process.  ' 

In  those  situations  where  OSM 
determined  that  direct  Federal 
enforcement  was  necessary,  the  ten-day 
notice  provisions  of  30  CFR  843.12(a)(2) 
would  not  apply.  That  is,  when  on  the 
basis  of  a  Federal  inspection  OSM 
determined  that  a  violation  of  30  CFR 
817.41(j)  or  817.121(c)(2)  existed,  OSM 
would  issue  a  notice  of  violation  or 
cessation  order  without  first  sending  a 
ten-day  notice  to  the  State. 

Also  under  direct  Federal 
enforcement,  the  provisions  of  30  CFR 
817.121(c)(4)  would  apply.  This 
regulation  states  that  if  damage  to  any 
noncommercial  building  or  occupied 
residential  dwelling  or  structure  related 
thereto  occurs  as  a  result  of  earth 
movement  within  an  area  determined  by 
projecting  a  specified  angle  of  draw 
from  the  outermost  boundary  of  any 
underground  mine  workings  to  the 
surface  of  the  land  (normally  a  30 
degree  angle  of  draw),  a  rebuttable 
presumption  exists  that  the  permittee 
caused  the  damage. 


Lastly,  under  direct  Federal 
enforcement,  OSM  would  also 
implement  the  new  definitions  at  30 
CFR  701.5  of  "drinking,  domestic  or 
residential  water  supply,"  "material 
damage,"  "non-commercial  building," 
"occupied  dwelling  and  structures 
related  thereto,"  and  "replacement  of 
water  supply"  that  were  adopted  with 
the  new  underground  mining 
performance  standards. 

OSM  would  enforce  30  CFR  817.41(j), 
817.121(c)(2)  and  (4),  and  implement 
the  definitions  at  30  CFR  701.5  for 
operations  conducted  after  October  24, 
1992. 

C  Enforcement  in  Arkansas 

Arkansas  Program  Activity. 
Requirements,  and  Enforcement 

By  letter  to  Arkansas  dated  December 
15, 1994,  OSM  requested  information 
frtjm  Arkansas  that  would  help  OSM 
decide  which  approach  to  take  in 
Arkansas  to  implement  the 
requirements  of  section  720(a)  of 
SMCRA,  the  implementing  Federal 
regulations,  and/or  the  counterpart 
Arkansas  program  provisions 
(Administrative  Record  No.  AR-542). 
By  letter  dated  January  30, 1995, 
Arkansas  respond  to  OSM's  request 
(Administrative  Record  No.  AR-543). 

Arkansas  stated  that  one  underground 
coal  mine  was  active  in  Arkansas  after 
October  24, 1992.  Arkansas  indicated 
that  its  existing  State  law  and  its 
regulations  at  Arkansas  Surface  Coal 
Mining  and  Reclamation  Code 
(ASCMRC)  Sections  779.17,  780.21(e), 
783.17,  784.14,  784.20(c).  816.54,  and 
816.124-U(b)  and  (c)  are  adequate  State 
counterparts  to  section  720(a)  of 
SMCRA  and  the  implementing  Federal 
regulations.  Arkansas  did  not  indicate 
when  the  existing  State  counterpart 
provisions  went  into  effect.  However, 
Arkansas  did  indicate  that  it  had  not 
received  any  citizen  complaints  alleging 
subsidence-caused  structural  damage  or 
water  supply  loss  or  contamination  as  a 
result  of  underground  mining 
operations  conducted  after  October  24, 
1992. 

On  May  31, 1995.  OSM  confirmed 
with  Arkansas  that  one  underground 
coal  mine  was  active  after  October  24, 
1992.  and  that  no  citizen  complaints 
alleging  subsidence-caused  material 
damage  or  water  supply  loss  or 
contamination  as  a  result  of  this 
op>eratioh  had  been  received  by 
Arkansas  (Administrative  Record  No. 
AR-553).  Arkansas  stated  its  intention 
to  actively  pursue  and  promulgate 
regulations  conforming  to  the  Federal 
regulations  once  it  receives  a  30  CFR 
Part  732  notification  from  OSM. 
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Comments.  On  April  6, 1995,  OSM 
published  in  the  Federal  Register  (60 
FR  17498)  notice  of  opportunity  for  a 
public  hearing  and  a  request  for  public 
comment  to  assist  OSM  in  making  its 
decision  on  how  the  underground  coal 
mine  subsidence  control  and  water 
replacement  requirements  should  be 
implemented  in  Arkansas 
(Administrative  Record  No.  AR-552). 
The  comment  period  closed  on  May  8, 
1995.  Because  OSM  did  not  receive  a 
request  for  a  public  hearing,  OSM  did 
not  hold  one.  OSM  received  comments 
frt)m  one  party  in  response  to  its  notice 
(Administrative  Record  No.  AR-554). 
These  comments  apply  not  only  to  the 
Arkansas  program  but  also  to  the 
Louisiana,  Oklahoma,  and  Texas 
programs  (Administrative  Record  Nos. 
LA-356.  OK-971,  and  TX-592)  that  are 
addressed  below. 

Hie  party  commented  that  the 
enforcement  alternatives  incorporating 
total  or  partial  direct  interim  Federal 
enforcement  (items  (3)  and  (4)  in  section 
B.  above)  have  no  statutory  basis  in 
SMCRA  and  are  not  consistent  with 
Congress'  intent  in  creating  section  720 
of  SMCRA.  The  party  also  commented 
that  the  waiving  often-day  notice 
procedures  under  direct  Federal 
enforcement  is  not  consistent  with 
Federal  case  law.  OSM  does  not  agree 
with  the  commenter's  assertions,  and  it 
addressed  similar  comments  in  the 
March  31, 1995.  Federal  Register  (60  FR 
16722. 16742-16745).  These  concerns 
about  direct  Federal  enforcement  are 
moot  issues  for  these  States  because  the 
Regional  Director  has  decided,  as  set 
forth  below,  not  to  implement  an 
enforcement  alternative  including  direct 
Federal  enforcement. 

Regional  Director's  decision.  Prior  to 
the  Regional  Director  making  this 
decision  on  which  enforcement 
alternative  should  be  implemented  in 
Arkansas,  the  Tulsa  Field  Office  on  May 
31, 1995,  consulted  with  Arkansas  in 
accordance  with  30  CFR  843.25(a)(4) 
(Administrative  Record  No.  AR-553). 
Based  upon  the  location  of  the  existing 
and  projected  underground  mining,  the 
potential  is  low  for  material  damage  to 
noncommercial  buildings,  occupied 
residential  dwellings,  and  related 
structures  and  for  damage  to  drinking, 
domestic,  or  residential  water  supplies. 
Given  thee  circumstances,  the  Tulsa 
Field  Office  and  Arkansas  agreed  that  it 
is  unlikely  that  any  State  or  Federal 
enforcement  would  be  necessary  in  the 
State  during  the  interim  period  between 
October  24. 1992.  and  the  date  by  which 
Arkansas  revises  its  program  in 
accordance  with  SMCRA  and  the 
Federal  regulations. 


On  this  basis  and  the  disposition  of 
the  comments  received,  the  Regional 
Director  decides  that  initial  enforcement 
of  the  underground  coal  mine 
subsidence  control  and  water 
replacement  requirements  in  Arkansas 
is  not  reasonably  likely  to  be  required 
and  that  implementation  will  be 
accomplished  through  the  State  program 
amendment  process.  In  the  near  future, 
and  in  accordance  with  30  CFR 
•732.17(d),  OSM  intends  to  notify 
Arkansas  of  the  specific  revisions  that  it 
must  make  to  its  regulatory  program  to 
be  no  less  stringent  than  SMCRA  and  no 
less  effective  than  the  implementing 
Federal  regulations. 

If  circumstances  within  Arkansas 
change  significantly,  the  Regional 
Director  may  repasses  this  decision. 
Formal  reassessment  of  this  decision 
would  be  addressed  by  Federal  Register 
notice. 

D.  Enforcement  in  Louisiana 

Louisiana  Program  Activity, 
Requirements,  and  Enforcement 

By  letter  of  Louisiana  dated  January 
23, 1995.  OSM  requested  information 
from  Louisiana  that  would  help  OSM 
decide  which  approach  to  take  in 
Louisiana  to  implement  the 
requirements  of  section  720(a)  of 
SMCRA.  the  implementing  Federal 
regulations,  and/or  the  counterpart 
Louisiana  program  provisions 
(Administrative  Record  No.  LA-352).  By 
letter  dated  February  7.  1995,  Louisiana 
responded  to  OSM's  request 
(Administrative  Record  No.  LA-353). 
Louisiana  indicated  that  its  regulatory 
program  does  not  Include  provisions  for 
underground  coal  mining  and  that  no 
underground  coal  mines  have  operated 
in  Louisiana  after  October  24,  1992. 

On  May  30.  1995.  OSM  confirmed 
with  Louisiana  that  no  underground 
coal  mines  have  operated  in  Louisiana 
after  October  24, 1992.  and  that  there  is 
no  underground  mining  activity 
proposed  in  the  State  (Administrative 
Record  No.  LA-355).  Prior  to  the 
issuance  of  any  permit  allowing 
underground  mining,  Louisiana  is  aware 
that  it  would  have  to  revise  its  program 
to  incorporate  underground  mining 
provisions  no  less  stringent  than 
SMCRA  and  no  less  effective  than  the 
Federal  regulations.  Such  provisions 
would  include  counterpart  provisions  to 
section  720(a)  of  SMCRA  and  the 
implementing  Federal  regulations. 

Comments.  On  April  6,  1995.  OSM 
published  in  the  Federal  Register  (60 
FR  17498)  notice  of  opportunity  for  a 
public  hearing  and  a  reqifbst  for  public 
comment  to  assist  OSM  in  making  its 
decision  on  how  the  underground  coal 


mine  subsidence  control  and  water 
replacement  requirements  should  be 
implemented  in  Louisiana 
(Administrative  Record  No.  LA-354). 
The  comment  period  closed  on  May  8, 
1995.  Because  OSM  did  not  receive  a 
request  for  a  public  hearing,  OSM  did 
not  hold  one.  The  comments  discussed 
above  for  the  Arkansas  program,  and 
OSM's Tesponses  to  them,  also  apply  to 
the  Louisiana  program. 

Regional  Director's  decision.  Prior  to 
the  Regional  Director  making  this 
decision  on  which  enforcement 
alternative  should  be  implemented  in 
Louisiana,  the  Tulsa  Field  Office  on 
May  30, 1995,  consulted  with  Louisiana 
in  accordance  with  30  CFR  843.25(a)(4) 
(Administrative  Record  No.  LA-355). 

The  Louisiana  program  does  not 
currently  allow  underground  coal 
mining.  Prior  to  issuing  a  permit 
allowing  underground  mining, 
Louisiana  would  have  to,  through  the 
State  program  amendment  process, 
revise  its  program  to  incorporate 
underground  mining  provisions  no  less 
stringent  than  SMCRA  and  no  less 
effective  than  the  Federal  regulations. 
These  State  provisions  would  include 
counterparts  to  section  720(a)  of 
SMCRA  and  its  implementing  Federal 
regulations.  Any  underground  mining 
permit  that  Louisiana  would  issue 
under  the  underground  mining 
provisions  it  promulgated  would  have 
to  address  State  counterparts  to  section 
720(a)  of  SMCRA  and  its  implementing 
Federal  regulations.  No  underground 
mining  activities  could  commence  prior 
to  the  issuance  of  a  permit. 

On  this  basis  and  the  disposition  of 
the  comments  received,  the  Regional 
Director  decides  that  no  State  or  Federal 
enforcement  of  underground  coal  mine 
subsidence  control  and  water 
replacement  provisions  would  be 
needed  in  the  interim  period  between 
October  24, 1992,  and  the  date  of 
issuance  of  any  Louisiana  underground 
mining  permit. 

If  circumstances  within  Lowsiana 
change  significantly,  the  Regional 
Director  may  reassess  this  decision. 
Formal  reassessment  of  this  decision 
would  be  addressed  by  Federal  Register 
notice. 

E.  Enforcement  in  Oklahoma 

Oklahoma  Program  Activity, 
Requirements,  and  Enforcement    " 

By  letter  to  Oklahoma  dated  January 
23, 1995,  OSM  requested  information 
from  Oklahoma  that  would  help  OSM 
decide  which  approach  to  take  in 
Oklahoma  to  implement  the 
requirements  of  section  720(a)  of 
SMCRA,  the  implementing  Federal 
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regulations,  and/or  counterpart 
OUahoma  program  provisions 
(Administrative  Record  No.  OK-965). 
By  letter  dated  Fet)ruary  8, 1995. 
Oklahoma  responded  to  OSM's  request 
(Administrative  Record  No.  OK-966). 

Oklahoma  stated  that  one 
imdergroimd  coal  mine  was  active  after 
October  24. 1992.  and  one  undergroimd 
mine  was  constructing  surface  fecilities 
as  of  February  8, 1995. 

Oklahoma  mdicated  that  the  State 
regulation  at  OAC  460:20-45-47(c) 
(previously  codified  as  section 
817.121(c))  addresses  repair  or 
compensation  of  subsidence-related 
material  damage  to  structures  and 
replacement  of  water  supplies 
contaminated  or  diminished  due  to 
subsidence.  However,  Oklahoma 
indicated  that  this  regulation  "is  not  as 
clearly  written"  as  the  new  Federal 
regulations  and  that  it  includes  "vague 
statements  *  *  •  regarding  structures, 
facilities,  and  any  drinldng,  domestic  or 
residential  water  supplies"  that  wiii  be 
clarified  once  the  regulation  is  revised 
in  accordance  with  the  new  Federal 
regulations. 

Oklahoma  did  not  indicate  when  the 
State  coimterpart  provisions  went  into 
effect.  However,  Oklahoma  stated  that  it 
had  investigated  one  citizen  complaint 
alleging  subsidence-related  damage  for 
underground  mining  operations 
conducted  after  October  24,  1992,  and  it 
issued  a  violation  notice  as  a  result  of 
the  complaint.  OSM  has  determined 
that  the  citizen  complaint  did  not 
involve  structural  damage  or  water 
supply  loss  or  contamination. 

0^  May  23, 1995,  OSM  confirmed 
with  Oklahoma  that  one  imderground 
coal  mine  was  active  after  October  24. 
1992  (Administrative  Record  No.  OK- 
970).  This  mine  is  no  longer  producing 
coal,  and  the  imderground  mine 
woridngs  are  not  extensive.  The  other 
permitted  imdergroimd  mine  was 
continuing  development  work  and  had 
not  produced  coal  by  underground 
mining  m^ods.  Oklahoma  stated  its 
intention  to  actively  puraue  and 
promidgate  regidations  conforming  to 
the  Federal  regulations  once  it  receives 
a  30  CFR  Fart  732  notification  bom 
OSM  (Administrative  Record  No.  OK- 
969).  It  stated  that  it  befieved  this 
process  would  take  approximately  12 
months  to  implement. 

Comments.  On  April  6. 1995.  OSM 
pubUshed  in  the  Federal  Register  (60 
'FR 17498)  notice  of  opportimity  for  a 
pubUc  hearing  and  a  request  for  public 
comment  to  assist  OSM  in  making  its 
decision  on  how  the  underground  coal 
mine  subsidence  control  and  water 
replacement  requirements  shoiUd  be 
implemented  in  Oklahoma 


(Administrative  Record  No.  OK-968). 
The  comment  period  closed  on  May  8, 
1995.  Because  OSM  did  not  receive  a 
request  for  a  pubUc  hearing.  OSM  did 
not  hold  one.  The  comments  discussed 
above  for  the  Arkansas  program,  and 
OSM's  responses  to  them,  also  apply  to 
the  Oklahoma  program. 

Regional  Director's  decision.  Prior  to 
the  Regional  Director  making  this 
decision  on  which  enforcement 
alternative  should  be  implemented  in 
Oklahoma,  the  Tulsa  Field  Office  on 
May  23. 1995,  consulted  with  Oklahoma 
in  accordance  with  30  CFR  843.25(a)(4) 
(Administrative  Record  No.  OK-970). 
Based  upon  the  location  of  the  existing 
and  projected  undergroimd  mining,  the 
potential  is  low  for  material  damage  to 
noncommercial  buildings,  occupied 
residential  dwelUngs,  and  related 
structiues  and  for  damage  to  drinking, 
domestic,  or  residential  water  suppUes. 
Given  these  circumstances^the  Tulsa 
Field  Office  and  Oklahoma  agreed  that 
it  is  unlikely  that  any  State  or  Federal 
enforcement  would  be  necessary  in  the 
State  during  the  interim  period  between 
October  24, 1992,  and  the  date  by  which 
Oklahoma  revises  its  program  in 
accordance  with  SMQIA  and  the 
Federal  regulations. 

On  this  basis  and  the  disposition  of 
the  comments  received,  the  Regional 
Director  decides  that  initial  enforcement 
of  the  undergroimd  coal  mine 
subsidence  control  and  water 
replacement  requirements  in  Oklahoma 
is  not  reasonably  likely  to  be  required 
and  that  implementation  will  be 
accompUshed  through  the  State  program 
amendment  process.  In  the  near  future, 
and  in  accordance  with  30  CFR 
732.17(d).  OSM  intends  to  notify 
Oklahoma  of  the  specific  revisions  that 
it  must  make  to  its  regulatory  program 
to  be  no  less  stringent  than  SMCRA  and 
no  less  effective  than  the  implementing 
Federal  regulations. 

If  circiunstances  within  Oklahoma 
change  significanUy.  the  Regional 
Director  may  reassess  this  decision. 
Formal  reassessment  of  this  decision 
would  be  addressed  by  Federal  Register 
notice. 

F.  Enforcement  in  Texas 

Texas  Program  Activity,  Requirements, 
and  Enforcement 

By  letter  to  Texas  dated  January  23. 
1995.  OSM  requested  information  firom 
Texas  that  would  help  OSM  decide 
which  approach  to  take  in  Texas  to 
implement  the  requirements  of  section 
720(a)  of  SMCRA.  the  implementing 
Federal  regulaftons,  and/or  the 
counterpart  Texas  program  provisions 
(Administrative  Record  No.  TX-587).  By 


letter  dated  January  26, 1995.  Texas 
responded  to  OSM's  request 
(Administrative  Record  No.  TX-588). 

Texas  stated  that  no  underground  coal 
mines  were  operating  in  Texas  after 
October  24. 1992. 

Texas  stated  that  the  Texas  Surfiace 
Coal  Mining  and  Reclamation  Act 
currently  has  no  counterpart  to  section 
720  of  SMCRA,  and  its  regulations  at 
section  817.564,  regarding  repair  and 
compensation  for  damages  occurring  to 
buildings  and  other  structures,  and  at 
section  817.521,  regarding  replacement 
of  water  suppUes,  have  no  direct 
counterparts  to  OSM's  proposed 
regulations  at  30  CFR  817.121(c)  and 
817.41(k). 

On  May  30, 1995,  OSM  confirmed 
with  Texas  that  no  underground  coal 
mines  have  operated  in  Texas  after 
October  24, 1992,  and  that  there  is  no 
underground  mining  activity  proposed 
in  the  State  (Administrative  Record  No. 
TX-591).  Texas  stated  its  intention  to 
actively  pursue  and  promidgate 
regulations  conforming  to  tlie  Federal 
regulations  once  it  receives  a  30  CFR 
Part  732  notification  from  OSM. 

Comments.  On  April  6, 1995,  OSM 
published  in  the  Federal  Register  (60 
FR  17498)  notice  of  opportimity  for  a 
public  hearing  and  a  request  for  pubUc 
comment  to  assist  OSM  in  making  its 
decision  on  how  the  imderground  coal 
mine  subsidence  control  and  water 
replacement  requirements  should  be 
implemented  in  Texas  (Administrative 
Record  No.  TX-590).  The  comment 
period  closed  on  May  8, 1995.  Because 
OSM  did  not  receive  a  request  for  a 
public  hearing,  OSM  did  not  hold  one. 
The  comments  discussed  above  for  the 
Arkansas  program,  and  OSM's 
responses  to  them,  also  apply  to  the 
Texas  program. 

RegioncJ  Director's  decision.  Prior  to 
the  Regional  Director  making  this 
decision  on  which  enforcement 
alternative  should  be  implemented  in 
Texas,  the  Tulsa  Field  Office  on  May  30, 
1995,  consulted  with  Texas  in 
accordance  with  30  CFR  843.25(a)(4) 
(AdministiBtive  Record  No.  TX-591). 
Because  there  has  been  no  underground 
mining  activity  since  October  24, 1992,' 
and  there  is  no  underground  mining 
activity  proposed  in  the  State,  the  Tulsa 
Field  Office  and  Texas  agreed  that  it  is 
unlikely  that  any  State  or  Federal 
enforcement  would  be  necessary  in  the 
State  during  the  interim  period  between 
October  24, 1992,  and  the  date  by  which 
Texas  revises  its  program  in  accordance 
with  SMCRA  and  the  Federal 
regulations. 

On  this  basis  and  the  disposition  of 
the  comments  received,  the  Regional 
Director  decides  that  initial  enforcement 


of  the  underground  coal  mine 
subsidence  control  and  water 
replacement  requirements  in  Texas  is 
not  reasonably  likely  to  be  required  and 
that  implementation  will  be 
accomph^ed  through  the  State  program 
amendment  process.  In  the  near  future, 
and  in  accordance  with  30  CFR 
732.17(d).  OSM  intends  to  notify  Texas 
of  the  specific  revisions  that  it  must 
make  to  its  regulatory  program  to  be  no 
less  stringent  than  SMCRA  and  no  less 
effective  than  the  implementing  Federal 
regulations. 

If  circumstances  within  Texas  change 
significanUy,  the  Regional  Director  may 
reassess  this  decision.  Formal 
reassessment  of  this  decision  would  be 
addressed  by  Federal  Registn*  notice. 

Dated:  July  19, 1995. 
RusmII  t.  Price. 

Acting  Regional  Director.  Western  Regional 
Coordinating  Center. 

(FR  Doc.  95-18440  Filed  7-2&-95;  8:45  am] 
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30  CFR  Parts  906, 931,  and  944 

Colorado,  New  Mexico,  and  Utah 
Regulatory  Programs 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Notice  of  decision. 

SUMMARY:  OSM  is  announcing  its 
decision  on  initial  enforcement  of 
underground  coal  mine  subsidence 
control  and  water  replacement 
requirements  in  Colorado.  New  Mexico, 
and  Utah.  Amendments  to  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA)  and  the  implementing 
Federal  regulations  require  that 
underground  coal  mining  operations 
conducted  after  October  24, 1992, 
prompUy  repair  Or  compensate  for 
subsidence-caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  dwellings  and  related 
structures  and  promptly  replace 
drinking,  domestic,  and  residential 
water  supplies  that  have  been  adversely 
affected  by  underground  coal  mining. 
After  consultation  with  Colorado,  New 
Mexico,  and  Utah  and  consideration  of 
public  comments,  OSM  has  decided  that 
initial  enforcement  will  be 
accomplished  in  Colorado  through  State 
enforcement,  in  New  Mexico  through 
the  State  program  amendment  process, 
and  in  Utah  through  State  enforcement 
and,  if  necessary,  direct  Federal 
enforcement  of  Federal  provisions 
protecting  water  supplies. 
EFFECTIVE  DATE:  July  27, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 


Arthur  W.  Abbs,  Acting  Director, 
Albuquerque  Field  Office.  Telephone: 
(505) 766-1486. 

SUPPLEMENTARY  INFORMATION: 

A.  Hie  Eneigy  Policy  Act 

Section  2504  of  the  Energy  PoUcy  Act 
of  1992,  Pub.  L.  102-486,  106  Stat.  2776 
(1992)  added  new  section  720  to 
SMCRA.  Section  720(a)(1)  requires  that 
all  underground  coal  mining  operations 
promptly  repair  or  compensate  for 
subsidence-caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  residential  dwellings  and 
related  structures.  Repair  of  damage 
includes  rehabiUtation,  restoration,  or 
replacement  of  the  structures  identified 
in  section  720(a)(1).  and  compensation 
must  be  provided  to  the  owner  in  the 
full  amount  of  the  reduction  in  value  of 
the  damaged  structures  as  a  result  of 
subsidence.  Section  720(a)(2)  requires 
prompt  replacement  of  certain 
identified  water  supplies  if  those 
supplies  have  been  adversely  affected 
by  underground  coal  mining  operations. 

These  provisions  requiring  prompt 
repair  or  compensation  for  damage  to 
structures,  and  prompt  replacement  of 
water  supplies,  went  into  effect  upon 
passage  of  the  Energy  PoUcy  Act  on 
Octol^r  24, 1992.  As  a  result, 
underground  coal  mine  permittees  in 
States  with  OSM-approved  regulatory 
programs  are  required  to  comply  with 
these  provisions  for  operations 
conducted  after  October  24. 1992. 

B.  The  Federal  Regulations 
Implementing  the  Energy  Policy  Act 

On  March  31,  1995.  OSM 
promulgated  regulations  at  30  CFR  Fart 
817  (60  FR  16722)  to  implement  die 
performance  standards  of  sections 
720(a)(1)  and  (2)  of  SMCRA. 

30  CFR  817.121(c)(2)  requires  in  part 
that: 

The  permittee  must  promptly  repair,  or 
compensate  the  owner  for,  material  damage 
resulting  from  subsidence  caused  to  any  noo- 
commercial  building  or  occupied  residential 
dwelling  or  structure  related  thereto  that 
existed  at  the  time  of  mining.  *  •  •  The 
requirements  of  this  paragraph  apply  only  to 
subsidence-related  damage  caused  by 
underground  mining  activities  conducted 
after  October  24, 1992. 

30  CFR  81 7.41  (j)  requires  in  part  that: 

The  permittee  must  promptly  replace  any 
drinking,  domestic  or  residential  water 
supply  that  is  contaminated,  diminished  or 
interrupted  by  undergroimd  mining  activities 
conducted  after  October  24, 1992.  if  the 
affected  well  or  spring  was  in  existence 
before  the  date  the  regulatory  authority 
received  the  permit  application  for  the 
activities  causing  the  loss,  contamination  or 
interruption. 


Alternative  OSM  enforcement 
decisions.  30  CFR  843.25  provides  that 
by  July  31, 1995,  OSM  will  decide,  after 
consultation  with  each  State  regulatory 
authority  with  an  approved  program, 
how  enforcement  of  the  new 
requirements  will  be  accomplished.  As 
discussed  in  the  April  6, 1995.  Federal 
Register  (60  FR  1 7501)  announcing  the 
public  comment  period  and  opportunity 
for  public  hearing  and  as  reiterated 
below,  enforcement  could  be 
accompUshed  by  State,  OSM,  or  joint 
State  and  OSM  enforcement  of  the 
requirements,  or  by  a  State  after  it  has 
amended  its  program. 

(1)  State  program  amendment 
process,  lithe  State's  promulgation  of 
regulatory  provisions  that  are 
counterpart  to  30  CFR  817.41(j)  and 
817.1^1(c)(2)  is  imminent,  the  number 
and  extent  of  underground  mines  that 
have  operated  in  the  State  since  October 
24, 1992,  is  low,  the  number  of 
complaints  in  the  State  concerning 
section  720  of  SMCRA  is  low,  or  the 
State's  investigation  of  subsidence- 
related  complaints  has  been  thorough 
and  complete  so  as  to  assure  prompt 
remedial  action,  then  OSM  could  decide 
not  to  direcUy  enforce  the  Federal 
provisions  in  the  State.  In  this  situation, 
the  State  would  enforce  its  State 
statutory  and  regulatory  provisions  once 
it  has  amended  its  program  to  be  in 
accordance  with  the  revised  SMCRA 
and  to  be  consistent  with  the  revised 
Federal  regulations.  This  program 
revision  process,  which  is  addressed  in 
the  Federal  regulations  at  30  CFR  Part 
732,  is  commonly  referred  to  as  the 
State  program  amendment  process. 

(2)  State  enforcement.  If  the  State  has 
statutory  or  regulatory  provisions  in 
place  that  correspond  to  all  of  the 
requiren^nts  of  the  above-described 
Federal  regulations  at  30  CFR  817.41(j) 
and  817.121(c)(2)  and  the  State  has 
authority  to  implement  its  statutory  and 
regulatory  provisions  for  all 
undergroimd  mining  activities 
conducted  after  October  24. 1992,  then 
the  State  would  enforce  its  provisions 
for  these  operations. 

(3)  Interim  direct  OSM  enforcement.  If 
the  State  does  not  have  any  statutory  or 
regulatory  provisions  in  place  that 
correspond  to  the  requirements  of  the 
Federal  regulations  at  30  CFR  817.41(j) 
and  817.121(c)(2),  dien  OSM  would 
enforce  in  their  entirety  30  CFR 
817.41(j)  and  817.121(c)(2)  for  all 
underground  mining  activities 
conducted  in  the  State  after  October  24, 
1992. 

(4)  State  and  OSM  enforcement.  If  the 
State  has  statutory  or  regulatory 
provisions  in  place  that  correspond  to 
some  but  not  all  of  the  requirements  of 
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the  Federal  regulations  at  30  CFR 
817.41(j)  and  817.121(c)(2)  and  the  State 
has  authority  to  implement  its 
provisions  for  all  imderground  mining 
activities  conducted  after  October  24, 
1992,  then  the  State  would  enforce  its 
provisions  for  these  operations.  OSM 
would  then  enforce  those  provisions  of 
30  CFR  817.41(j)  and  817.121(c)(2)  that 
are  not  covered  by  the  State  provisions 
for  these  operations. 

If  the  State  has  statutory  or  regulatory 
provisions  in  place  that  correspond  to 
some  but  not  all  of  the  requirements  of 
the  Federal  regulations  at  30  CFR 
817.41(j)  and  817.121(c)(2)  and  if  the 
State's  authority  to  enforce  its 
provisions  applies  to  operations 
conducted  on  or  after  some  date  later 
than  October  24, 1992,  the  State  would 
enforce  its  provisions  for  these      ^ 
operations  on  and  after  the  provisions' 
effective  date.  OSM  would  Uien  enforce 
30  CFR  817.41(j)  and  817.121(c)(2)  to 
the  extent  the  State  statutory  and 
regulatory  provisions  do  not  include 
correspon<hng  provisions  appUcable  to 
all  underground  mining  activities 
conducted  after  October  24, 1992;  and 
OSM  would  enforce  those  provisions  of 
30  CFR  &17.41())  and  817.12Kc)(2)  that 
are  included  in  the  State  program  but 
are  not  enforceable  beck  to  October  24, 
1992,  for  the  time  period  from  October 
24, 1992.  imtil  the  effective  date  of  the 
State's  rules. 

As  described  in  items  (3)  and  (4) 
above,  OSM  could  directly  enforce  in 
total  or  in  part  the  appUcable  Federal 
regulatory  provisions  imtil  the  State 
adopts  and  OSM  approves  under  30 
CFR  Part  732.  the  State's  counterparts  to 
the  required  provisions.  However,  as 
discussed  in  item  (1)  above,  OSM  could 
decide  not  to  initiate  direct  Federal 
enforcement  but  rather  to  rely  instead 
on  the  30  CFR  Part  732  State  program 
amendment  process. 

In  those  situations  where  OSM 
determined  that  direct  Federal 
enforcement  was  necessary,  the  ten-day 
notice  provisions  of  30  CFR  843.12(a)(2) 
would  not  apply.  That  is.  when  on  the 
basis  of  a  Federal  inspection  OSM 
determined  that  a  violation  of  30  CFR 
817.41(j)  or  817.121(c)(2)  existed,  OSM 
woidd  issue  a  notice  of  violation  or 
cessation  order  without  first  sending  a 
ten-day  notice  to  the  State. 

Also  under  direct  Federal 
enforcement,  the  provisions  of  30  CFR 
817.121(c)(4)  would  apply.  This 
regulation  states  that  if  damage  to  any 
noncommercial  building  or  occupied 
residential  dwelling  or  structiue  related 
thereto  occurs  as  a  result  of  earth 
movement  within  an  area  determined  by 
projecting  a  specified  angle  of  draw 
from  the  outermost  boimdary  of  any 


underground  mine  worifdngs  to  the 
surface  of  the  land  (normally  a  30 
degree  angle  of  draw),  a  rebuttable 
presiunption  exists  that  the  permittee 
caused  the  damage. 

Lastly,  under  direct  Federal 

enforcement,  OSM  would  also  

implement  the  new  definition  at  30  CFR 
701.5  of  "drinking,  domestic  or 
residential  water  supply,"  "material 
damage,"  "non-commercial  building," 
"occupied  dwelling  and  structures 
related  thereto,"  and  "replacement  of 
water  supply"  that  were  adopted  with 
the  new  imderground  mining 
performance  standards. 

OSM  would  enforce  30  CFR  817.41(j). 
817.121(c)  (2)  and  (4),  and  implement 
the  definitions  at  30  CFR  701.5  for 
operations  conducted  after  October  24, 
1992. 

C  Enforcement  hi  Colorado 

Colorado  Program  Activity, 
Requirements,  and  Enforcement 

By  letter  to  Colorado  dated  December 
14. 1994.  OSM  requested  information 
that  would  help  OSM  decide  which 
approach  to  take  in  Colcvado  to 
implement  the  requirements  of  section 
720(a)  of  SMCRA.  the  implementing 
Federal  regulations,  and/or  the 
counterpart  Colorado  program 
proviaioos  (Administrative  Record  No. 
CO-652).  By  letter  dated  February  24, 
1995.  Colorado  responded  to  OSM's 
request  (Administrative  Record  No.  CO- 
661). 

Colorado  stated  that,  of  the  25 
underground  coal  mines  that  had 
permits  as  of  October  24. 1992, 11 
actually  mined  coal  after  that  date. 

Colorado  indicated  that  prior  to  June 
1, 1992.  Colorado  had  in  place  siuiace 
owner  protection  performance  standards 
at  2  Code  of  Colorado  Regulations  407- 
2.  rules  4.20.3(1)  and  4.20.3(2)  that 
encompassed  the  requirements  of 
section  720(a)(1)  of  SMCRA.  Rule 
4.20.3(2).  which  contained  requirements 
regarding  an  operator's  obUgation  to 
repair  or  compensate  for  material 
damage  or  reduction  in  value  or 
reasonably  foreseeable  use  caused  by 
subsidence  to  surface  structures, 
features,  or  values,  expired  on  June  1. 
1992,  under  Colorado's  "Sunset  Law." 
The  rule  expired  because  Colorado's 
Office  of  Legislative  Legal  Services 
found  during  November  1991  it  was  not 
supported  by  statute.  Colorado 
subsequently  developed  language  for  a 
bill  to  amend  the  Colorado  Surface  Coal 
Mining  and  Reclamation  Act  (the 
Colorado  Act)  and  introduced  the  bill 
diuing  the  1995  legislaUve  session.  The 
intent  of  the  bill  was  to  amend  Colorado 
Revised  Statute  (C.RS.)  34-33-121(2)(a) 


to  provide  specific  statutory  support  for 
Rule  4.20.3(2). 

Colorado  explained  that,  although  the 
specific  language  of  Ride  4.20.3(2) 
expired  during  June  1992,  the  Division 
of  Minerals  and  Geology  has  continued 
since  that  time  to  interpret  its  rules  to 
require  that  mine  operatore  are 
responsible  for  repairing  or 
compensating  suiiace  ownera  for 
subsidence-caused  material  damage  to 
structures.  Colorado  based  its  authority 
for  doing  so  on  the  general  provisions  of 
Rule  4.20.3(1)  and  the  subsidence 
control  plan  mitigation  requirements  of 
Rule  2.05.6(6)(iv). 

Colorado  indicated  that  there  may  be 
a  conflict  between  the  provisions  of 
section  720(aK2)  of  SMCRA,  which 
requires  prompt  replacement  of 
drinking,  domestic,  or  residential  water 
suppUes  adversely  impacted  by 
undierpttund  mining  operations,  and 
Colorado  water  law.  Consequently, 
Colorado  has  requested  an  opinion  fiom 
the  Colorado  Assistant  Attorney  General 
in  this  regard.  Existing  Colorado  Rule 
4.05.15  requires  operaton  to  "*  *  * 
replace  the  water  supply  of  any  owner 
of  a  vested  water  right  which  is 
proximately  injured  as  a  result  of  the 
mining  activities  in  a  maimer  consistent 
with  applicable  State  law"  (emphasis 
added). 

For  underground  mining  operations 
conducted  after  October  24, 1992, 
Colorado  has  received  one  complaint 
alleging  subsidence-related  structural 
damage  and  two  complaints  alleging 
water  supply  loss  or  contamination. 
Colorado  investigated  all  three 
complaints.  Colorado  determined  the 
complaint  alleging  subsidence-caused 
structural  damage  to  be  without  basis. 
One  of  the  complaints  alleging  water 
supply  loss  or  contamination  was 
withdrawn,  and  the  second  was  under 
investigation  by  Colorado. 

On  May  4  and  31. 1995,  OSM 
confirmed  with  Colorado  that  11  of  its 
25  underground  coal  mines  produced 
coal  after  October  24, 1992 
(Administrative  Record  No.  CO-668).  At 
that  time,  OSM  also  discussed  with 
Colorado  the  status  of  the  State's 
revision  of  its  program  to  include 
counterparts  to  SMCRA  and  the 
implementing  Federal  regulations. 

Effective  July  1, 1995,  the  Colorado 
legislature  amended  the  Colorado 
Surface  Coal  Mining  Reclamation  Act, 
C.R.S.  34-33-101,  et  seq., 
(Administrative  Record  No.  CO-664)  to 
serve  as  a  statutory  basis  for  a 
subsidence  material  damage  rule  to 
replace  Rule  4.20.3(2),  which,  as 
discussed  above,  expired  under 
Colorado's  Sunset  Law.  On  May  24, 
1995,  the  Colorado  Mined  Land 


Reclamation  Board  commenced 
rulemaking  to  replace  this  rule.  Upon 
the  completion  of  these  actions, 
Colorado  beUeves  that  it  will  have  fully 
implemented  counterparts  to  the 
subsidence  material  damage  provisions 
of  the  Federal  regulations  at  30  CFR 
817.121(c)(2). 

Colorado  stated  that  C.RS.  S4-33- 
lll{l)(m)  and  Rule  2.05.6(3),  which 
address  protection  of  the  hydrologic 
balance,  give  it  the  necessary  authority 
to  require  replacement  of  drinking, 
domestic,  or  residential  water  suppUes 
in  a  manner  no  less  effective  than  30 
CFR  817.41(j)  (Administrative  Record 
No.  CO-664).  However,  Colorado  has 
not  yet  received  an  opinion  from  the 
Colorado  Assistant  Attorney  General  as 
to  whether  related  Rule  4.05.15  limits 
the  replacement  of  water  suppUes  to 
those  with  "vested  water  ri^ts." 

Colorado  received  no  admtional 
complaints.  The  investigation  of  the 
water  supply  complaint  is  ongoing. 
With  respect  to  the  structural  damage 
complaint  that  Colorado  initially 
determined  was  without  basis,  Colorado 
and  OSM  are  reviewing  information 
suppUed  by  the  complainant  with  the 
intent  of  resolving  the  complainant's 
concerns. 

CbJTune/its.  On  April  6,  1995,  OSM 
pubUsbsd  in  the  Federal  Register  (60 
FR 17501)  notice  of  opportunity  for  a 
pubUc  hearing  and  a  request  for  pubUc 
comment  to  assist  OSM  in  making  its 
decision  on  how  the  underground  coal 
mine  subsidence  control  and  water 
replacement  requirements  should  be 
implemented  in  Colorado 
(Administrative  Record  No.  CO-662). 
The  comment  period  closed  on  May  8, 
1995.  Because  OSM  did  not  receive  a 
request  for  a  pubUc  hearing,  OSM  did 
not  hold  a  pubUc  hearing.  OSM  received 
comments  from  two  parties  in  response 
to  its  notice. 

One  party  stated  that  the  enforcement 
alternatives  incorporating  total  or  partial 
direct  interim  Federal  enforcement 
(items  (3)  and  (4)  in  section  B.  above) 
have  no  statutory  basis  in  SMCRA  and 
are  not  consistent  with  Congress'  intent 
in  creating  section  720  of  SMCRA 
(Administrative  Record  No.  CO-666). 
The  party  also  commented  that  the 
waiving  often-day  notice  procedures  in 
implementing  direct  Federal 
enforcement  is  not  consistent  with 
Federal  case  law.  OSM  does  not  agree 
with  the  commenter's  assertions,  and  it 
addressed  similar  comments  in  the 
March  31, 1995,  Federal  Register  (60  FR 
16722,  16742-16745)  and  also  responds 
to  these  comments  below  in  the 
"Comments"  subsection  of  foUowing 
Utah  section  E.  These  concerns  about 
direct  Federal  enforcement  are  moot 


issues  for  Colorado  because  the  Regional 
Director  has  decided,  as  set  forth  beloW, 
not  to  implement  an  enforcement 
alternative  including  direct  Federal 
enforcement. 

Another  party  commented  on  the 
national  Federal  regulations 
(Administrative  Record  No.  CO-665) 
after  OSM  published  them  as  a  final  rule 
on  March  31, 1995  (60  FR  16722).  These 
comments  are  not  germane  to  OSM's 
April  6, 1995,  Federal  Register  request 
for  pubUc  comment  to  assist  OSM  in 
making  its  decision  on  how  the 
underground  coal  mine  subsidence 
control  and  water  replacement 
requirements  should  be  implemented  in 
Colorado. 

Regional  Director's  decision.  Prior  to 
the  Regional  Director  making  this 
decision  on  which  enforcement 
alternative  should  be  implemented  in 
Colorado,  the  Albuquerque  Field  Office 
on  May  4  and  31, 1995,  consulted  with 
Colorado  in  accordance  with  30  CFR 
843.25(a)(4)  (Administrative  Record  No. 
CO-668).  Because  the  numt)er  of  mines 
in  Colorado  that  are  subject  to  section 
720(a)  of  SMCRA  is  low,  Colorado  has 
made  significant  progress  in 
promulgating  the  necessary  statutory 
and  rule  provisions,  and  Colorado  has 
shown  a  commitment  to  investigating 
citizen  complaints  regarding  subsidence 
and  water  supply  impacts,  the  Field 
Office  and  Colorado  agreed  that 
Colorado  should  be  the  primary  enforcer 
of  its  State  program  provisions  for 
subsidence-caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  dwellings  and  related 
structures  and  for  drinking,  domestic, 
and  residential  water  suppUes  adversely 
affected  by  underground  coal  mining. 
Only,  if  a  situation  arises  in  which 
Colorado's  enforcement  role  as  primary 
enforcer  does  not  appear  to  fully  meet 
the  requirements  of  section  720(a)  of 
SMCRA,  would  OSM  through  Federal 
oversight  issue  ten-day  notices. 

On  this  basis  and  the  disposition  of 
the  comments  received,  the  Regional 
Director  decides  that  initial  enforcement 
of  the  underground  coal  mine 
subsidence  control  and  water 
replacement  requirements  in  Colorado 
will  occur  through  State  enforcement. 

If  circumstances  within  Colorado 
change  significantly,  the  Regional 
Director  may  reassess  this  decision. 
Formal  reassessment  of  this  decision 
would  be  addressed  by  Federal  Register 
notice. 


D.  Enforcement  in  New  Mexico 

New  Mexico  Program  Activity, 
Requirements,  and  Enforcement 

By  letter  to  New  Mexico  dated 
December  14, 1994,  OSM  requested 
information  that  would  help  OSM 
decide  which  approach  to  take  in  New 
Mexico  to  implement  the  requirements  . 
of  section  720(a)  of  SMCRA,  to 
implementing  Federal  regulations,  and/ 
or  the  counterpart  New  Mexico  program 
provisions  (Administrative  Record  No. 
NM-725).  By  letter  dated  December  22, 
1994,  New  Mexico  responded  to  OSM's 
request  (Administrative  Record  No. 
NM-726). 

New  Mexico  stated  that  two 
underground  coal  mines  were  active  in 
New  Mexico  after  October  24,  1992. 
New  Mexico  stated  that  it  intended  to 
revise  its  subsidence  information  and 
control  plan  provisions  at  Coal  Surface 
Mining  Commission  (CSMC)  Rule  80-1- 
20-124  to  be  no  less  stringent  than 
section  720  of  SMCRA. 

New  Mexico  did  not  indicate  whether 
it  had  authority  within  its  program  to 
investigate  citizen  complaints  of 
structural  damage  or  water  supply  loss 
or  contaminaUon  caused  by 
underground  mining  operations 
conducted  after  October  24, 1992.  New 
Mexico  had  not  received  any  citizen 
complaints  alleging  subsidence-related 
structural  damage  or  water  supply  loss 
or  contamination  as  a  result  of 
underground  mining  operations 
conducted  after  October  24,  1992.  New 
Mexico  indicated  that  both  of  the 
underground  mines  that  operated  after 
October  24, 1992,  are  located  several 
miles  from  structures  subject  to  the 
Federal  requirements  for  subsidence- 
related  material  damage. 

On  May  13, 1995,  New  Mexico 
proposed  an  amendment  to  OSM  for  its 
permit  application  requirements  at 
CSMC  Rule  80-1-9-39  (Administrative 
Record  No.  NM-739).  Specifically,  New 
Mexico  proposed  to  revise  its 
subsidence  mformation  and  control 
plan  requirements  at  this  rule  with  the 
intent  of  making  it  consistent  with 
section  720  of  SMCRA.  OSM  is 
currently  reviewing  the  effectiveness  of 
this  proposed  rule. 

On  May  3  and  June  5, 1995.  OSM 
confirmed  with  New  Mexico  that  tow 
underground  coal  mines  were  active 
after  October  24, 1992  (Administrative 
Record  No.  NM-746).  New  Mexico 
stated  that  it  had  received  no 
subsidence  material  damage  or  water 
supply  complaints  for  these  operations, 
and  that  neither  operation  has 
noncommercial  buildings  or  occupied 
dwellings  and  related  structiues,  or 
developed  water  sources,  within  the 
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projected  subsidence  angles  of  draw. 
New  Mexico  indicated  that,  if  it  were 
necessary  to  apply  the  provisions  of  30 
CFR  817.41(j)  and  817.12(c)(2)  before  it 
had  revised  its  program  to  be  no  less 
effective  than  these  Federal  regulations, 
it  would  piu^ue  enforcement  utilizing 
general  provisions  contained  in  the 
State  regulations. 

Comments.  On  April  6, 1995,  OSM 
published  in  the  Federal  Register  (60 
FR  17501)  notice  of  opportunity  for  a 
pubUc  hearing  and  a  request  for  pubUc 
comment  to  assist  OSM  in  making  its 
decision  on  how  the  underground  coal 
mine  subsidence  control  and  water 
replacement  requirements  should  be 
implemented  in  New  Mexico 
(Administrative  Record  No.  NM-737). 
The  comment  period  closed  on  May  8, 
1995.  Because  OSM  did  not  receive  a 
request  for  a  pubUc  hearing,  OSM  did 
not  hold  one.  OSM  received  from  one  of 
the  parties  that  commented  on  the 
Colorado  program  the  same  comments 
regarding  total  or  partial  direct  interim 
Federal  enforcement  and  ten-day  notice 
procedures  (Administrative  Record  No. 
NM-749).  OSM  does  not  agree  with  the 
commenter's  assertions.  It  addressed 
similar  comments  in  the  March  31, 
1995,  Federal  Register  (60  FR  16722, 
16742-16745)  and  also  respcmds  to 
these  comments  below  in  the 
"Comments"  subsection  of  following 
Utah  section  E.  These  concerns  about 
direct  Federal  enforcement  are  moot 
issues  for  New  Mexico  because  the 
Regional  Director  has  decided,  as  set 
forth  below,  not  to  implement  an 
enforcement  alternative  including  direct 
Federal  enforcement. 

Regional  Director's  decision.  Prior  to 
the  Regional  Director  making  this 
decision  on  which  enforcement 
alternative  should  be  implemented  in 
New  Mexico,  the  Albuquerque  Field 
Office  on  May  3  and  June  5, 1995. 
consulted  with  New  Mexico  in 
accordance  with  30  CFR  843.25(a)(4) 
(Administrative  Record  No.  NM-746). 
Because  there  has  been  little 
undergroimd  mining  activity  since 
October  24, 1992;  there  is  httle 
likeUhood  for  subsidence  damage  to 
noncommercial  buildings  and  to 
occupied  dweUings  and  related 
structures,  or  adverse  effects  to 
drinking,  domestic,  and  residential 
water  supplies  by  underground  coal 
mining;  and  New  Mexico  has  already 
proposed  to  OSM  revisions  to  part  of  its 
regulatory  program,  the  Field  Office  and 
New  Mexico  agreed  that  it  is  unlikely 
that  any  State  or  Federal  enforcement 
would  be  necessary  in  the  State  diuing 
the  interim  period  between  October  24. 
1992,  and  the  date  by  which  New 
Mexico  entirely  revises  its  program  in 


accordance  with  SMCRA  and  the 
Federal  regulations. 

On  this  basis  and  the  disposition  of 
the  comments  received,  the  Regional 
Director  decides  that  initial  enforcement 
of  the  underground  coal  mine 
subsidence  control  and  water 
replacement  requirements  in  New 
Mexico  is  not  reasonably  likely  to  be 
required  and  that  implementation  will 
be  accomplished  through  the  State 
program  amendment  process.  On  June 
22, 1995,  OSM  notified  New  Mexico  of 
the  specific  revisions  that  it  must  make 
to  its  regulatory  program  to  be  no  less 
stringent  than  SMCRA  and  no  less 
effective  than  the  implementing  Federal 
regiUations  (Administrative  Record  No. 
NM-747). 

If  circumstances  within  New  Mexico 
change  significantly,  the  Regional 
Director  may  reassess  this  decision. 
Formal  reassessment  of  this  decision 
would  be  addressed  by  Federal  Register 
notice. 

E.  Enfbrcemrat  in  Utah 

Utah  Program  Activity.  Requirements, 
and  Enforcement 

By  letter  to  Utah  dated  December  14, 
1994,  OSM  requested  information  that 
would  help  OSM  decide  which 
approach  to  take  in  Utah  to  implement 
the  requirements  of  section  720(a)  of 
SMCRA,  the  implementing  Federal 
regulations,  and/or  the  coimterpart  Utah 
program  provisions  (Administrative 
Record  No.  UT-1001).  By  letter  dated 
January  20,  1995,  Utah  responded  to 
OSM's  request  (Administrative  Record 
No.  UT-1015). 

Utah  stated  that  the  number  of 
underground  coal  mines  in  operation 
after  October  24, 1992,  may  bis  found  in 
the  past  and  current  grant  appUcations 
filed  annually  with  OSM.  From  review 
of  these  grant  applications,  OSM 
determined  that  there  are  approximately 
21  imderground  mines  that  operated 
after  October  24, 1992. 

As  submitted  to  OSM  on  April  14, 
1994,  and  sub^uently  revised  on 
December  14,(1995  (Administrative 
Record  Nos.  UT-917  and  UT-997),  Utah 
proposed  subsidence  material  damage 
provisions  at  Utah  Code  Annotated 
(UCA)  40-10-18(4)  Uiat  were  intended 
to  be  coimterparts  to  the  provisions  of 
section  720(a)(1)  of  SMCRA.  OSM  has 
not  yet  published,  in  accordance  with 
30  CFR  Part  732.17.  a  final  rule  Federal 
Register  notice  detailing  its  decision  on 
the  proposed  provisions. 

In  its  January  20, 1995,  letter,  Utah 
indicated  that  it  intends  to  promulgate 
by  March  1996  water  replacement 
statutory  provisions  that  are 


counterparts  to  the  provisions  of  section 
720(a)(2)  of  SMCRA. 

Utah  did  not  state  whether  it  has 
authority  to  investigate  citizen 
complaints  of  structural  damage  of 
water  loss  caused  by  underground 
mining  operations  conducted  after 
October  24. 1992.  Utah  indicated  that  it 
did  receive,  investigate,  and  resolve  one 
citizen  complaint  after  October  24, 
1992,  but  is  also  indicated  that  the 
complaint  was  judged  not  to  be  one  that 
the  Energy  Policy  Act  of  1992  revisions 
to  section  720  of  SMCRA  could  remedy. 

On  May  1  and  31,  and  June  5, 1995, 
OSM  discussed  with  Utah  its  regulatory 
program  as  it  relates  to  section  720  of 
SMCRA  (Administrative  Record  No. 
UT-1058). 

After  further  review,  0^4  has 
determined  that  16  underground  mines 
conducted  mining  operations  after 
October  24. 1992.  Utah  has  not  received 
for  these  operations  any  complaints 
relating  to  subsidence  damage  to 
noncommercial  buildings  and  to 
occupied  dwellings  and  related 
structures,  or  adverse  effects  to  drinking 
domestic,  and  residential  water 
supplies. 

Utah  stated  that  it  still  intends  to 
introduce  a  water  replacement 
counterpart  section  720(a)(2)  of  SMCRA 
to  its  legislature  diuing  the  1996  session 
and  that  it  intends  to  undertake 
rulemaking  by  the  summer  of  1996. 
Utah  stated  that,  although  there  is 
potential  for  conflicts  with  State  water 
law  regarding  replacement  of  "junior" 
water  allocation,  it  is  committed  to 
developing  water  replacement 
regulations  that  meet  both  the 
requirements  of  section  720(a)(2)  of 
SMCRA  and  30  CFR  817.41(j)  and  water 
rights  doctrine.  Notwithstanding  these 
future  program  revisions,  Utah 
indicated  that  it  has  the  authority  under 
existing  enactments  and  rules  to 
adequately  address  water  replacement 
issues  as  Uiey  arise.  It  stated  that  it  is 
committed  to  the  investigation  and 
resolution  of  citizens'  concerns 
regarding  water  sources. 

Comments.  On  April  6, 1995,  OSM 
pubUshed  in  the  Federal  Register  (60 
FR  17501)  notice  of  opportunity  for  a 
pubhc  hearing  and  a  request  for  public 
comment  to  assist  OSM  in  making  its 
decision  on  how  the  underground  coal 
mine  subsidence  control  and  water 
replacement  requirements  should  be 
implemented  in  Utah  (Administrative 
Record  No.  UT-1039).  The  comment 
period  closed  on  May  8, 1995.  In 
response  to  a  request,  OSM  held  a 
pubhc  hearing  on  May  1, 1995,  in  Salt 
Lake  City,  Utah.  OSM  entered  into  the 
administrative  record  a  verbatim 
transcript  of  the  hearing  testimony 


(Administrative  Record  No.  UT-1050). 
Following  are  summaries  of  all 
substantive  comments  that  OSM 
received,  and  OSM's  responses  to  them. 

Two  commenters  indicated  that  there 
are  13  active  underground  mines  in 
Utah  (Administrative  Record  Nos.  UT- 
1045. 1049,  and  1050).  By  OSM's  count, 
there  are  16  mines  that  operated  after 
October  24, 1992,  and  that  are  subject  to 
the  provisions  of  the  Energy  PoUcy  Act. 

One  party  stated  that  the  enforcement 
alternatives  incorporating  total  or  partial 
direct  interim  Federal  enforcement 
(items  (3)  and  (4)  in  section  B.  above) 
have  no  statutory  basis  in  SMCRA  and 
are  not  consistent  with  Congress'  intent 
in  creating  section  720  of  SMCRA 
(Administrative  Record  No.  UT-1060). 
Specifically,  the  party  conunented  that 
SMCRA  contains  various  statutory 
procedtues  for  the  amendment, 
preemption,  and  substitution  of  Federal 
enforc^nent  of  State  programs  (sections 
503,  505,  and  521(b))  that  should  be 
used  in  Ueu  of  direct  interim  Federal 
enforcement. 

In  response  to  this  comment,  OSM's 
position  remains  as  was  stated  in  the 
March  31, 1995,  preamble  for  the 
Federal  regulations  at  30  CFR  843.25, 
which  in  part  implement  section  720  of 
SMCRA: 

OSM  has  concluded  that  it  is  not  clear 
from  the  legislation  or  legislative  history, 
how  Congress  intended  that  section  720  was 
to  be  implemented,  in  light  of  existing 
SMCRA,  provisions  for  State  primacy.  Thus, 
OSM  has  a  certain  amount  of  flexibility  in 
implementing  section  720.  After  weighing 
these  considerations,  OSM  intends  to 
implement  section  720  promptly,  but  will 
pursue  federal  enforcement  without 
undemiining  State  primacy  under  SMCRA. 

(60  FR  16722, 16743).  Using  this 
rationale,  OSM  concludes  that  there  is 
no  inconsistency  in  its  implementation 
of  section  720  of  SMCRA  with  sections 
503,  505,  and  521(b)  of  SMCRA. 

Fiuther  the  party  commented  that 
Congress'  intent  was  that  agreements 
between  coal  mine  operators  and 
landowners  would  be  used  to  ensure 
that  the  protective  standards  of  section 
720  of  SMCRA  would  occtu  rather  than 
enforcement  by  State  regulatory 
authorities  and  OSM.  The  party  did  not 
supply  any  legislative  history  to  support 
this  conclusion,  and  the  plain  language 
of  section  720  of  SMCRA  does  not 
support  this  conclusion. 

Lastly,  the  party  commented  that  the 
waiving  of  ten-day  notice  procedtues  in 
implementing  direct  Federal 
enforcement  is  not  consistent  with 
Federal  case  law.  OSM  does  not  agree 
with  the  commenter's  assertion.  The 
following  response  to  a  similar 
comment  in  the  March  31, 1995, 


Federal  Registor  (60  FR  16722, 16742- 
16745)  also  appUes  to  this  comment. 

[The  commenter  stated  that]  the  proposal 
to  provide  for  direct  Federal  enforcement 
ignores  Federal  case  law  which  indicates 
that,  as  a  general  proposition,  the  State 
program,  not  SMCRA,  is  the  law  within  the 
State.  OSM  recognizes  that,  under  existing 
rules  implementing  SMCRA,  States  with 
approved  regulatory  programs  have  primary 
responsibility  for  miplementing  SMCRA, 
based  on  the  approved  program.  However,  in 
this  rule  OSM  has  carved  out  a  limited 
exception  to  the  general  proposition  to  the 
extent  necessary  to  give  reasonable  force  and 
effect  to  section  720,  while  maintaining  so  far 
as  possible  State  primacy  procedures.  OSM 
believes  tliat  the  process  adopted  in  this  final 
rule  is  consistent  with  and  authorized  by 
Congress  under  the  Energy  Policy  Act,  and  /» 
that  case  law  interpreting  other  provisions  of 
SMCRA  is  not  necessarily  disponitive. 

Two  commenters  recommended  that 
Utah  take  over  the  iitunediate 
enforcement  of  Energy  PoUcy  Act 
provisions  and  30  CFR  817.41(j)  and 
817.121(c)(2)  because  (1)  There  is  a 
relatively  low  niunber  of  active 
underground  coal  mines  in  Utah,  (2) 
there  have  been  a  relatively  low  number 
of  citizen  complaints  deal^g  with 
subsidence  material  damage  or  water 
supply  damage.  (3)  Utah  has  promptly 
taken  remedial  action  of  all  citizen  . 
complaints  received,  (4)  Utah  is  Keenly 
aware  of  State  water  law,  (5)  Utah  has 
quaUfied  personnel  to  enforce  the 
requirements  of  the  Energy  PoUcy  Act 
(Administrative  Record  Nos.  1045. 1049, 
and  1050).  OSM  acknowledges  these 
recommendations  and  took  them  into 
consideration  in  making  a  decision  on 
enforcement  in  Utah. 

One  conunenter  stated  that  the  water 
supply  protections  afforded  by  March 
31, 1995,  Federal  regulations  are 
ciurently  in  place  imder  the  Utah  Water 
Code  and  that,  without  further 
amendment  of  Utah  law,  enforcement  of 
these  regulations  may  be  accompUshed 
through  a  memorandiun  of 
understanding  (MOU)  between  the  Utah 
Division  of  Oil,  Gas  and  Mining 
(Division)  and  the  Utah  State  Engineer 
(Engineer,  Administrative  Record 
No.UT-1046).  Another  commenter 
submitted  a  suggested  MOU  addressing 
water  replacement  that  could  be  entered 
into  the  Division  and  the  Engineer 
(Administrative  Record  No.  UT-1050). 
In  response  to  a  commenter's  perception 
that  a  regulatory  gap  exists  between 
what  the  Division  is  willing  to  enforce 
and  what  the  Utah  State  Engineer  is 
wilUng  to  enforce  (Administrative 
Record  No.  UT-1050),  the  Division 
endorsed  the  concept  of  an  MOU  with 
the  Engineer  as  a  means  to  bring 
together  in  a  complete  regulatory 
framework  the  Division's 


determinations  on  mining's  impact  on 
water  and  the  Engineer's  determinations 
of  adjudications  on  water  rights.  OSM's 
response  to  these  comments  and 
submission  is  that,  although  this  is  one 
approach  that  Utah  may  decide  to 
pursue,  this  MOU  is  not  in  place  and  as 
such  is  not  a  consideration  in  the 
Regional  Director's  decision  on  whether 
to  institute  direct  Federal  enforcement 
in  Utah.  If  Utah  decides  to  modify  its 
approved  regulatory  program  through 
such  an  MOU.  it  woiild  have  to  submit 
it  as  a  State  program  amendment  for 
OSM  approval  in  accordance  with  30 
CFR  732.17. 

The  Utah  Division  of  Oil,  Gas  and 
Mining  stated  that  direct  Federal 
enforcement  in  the  State  would  amount 
to  institution  of  a  separate  Federal 
program  to  address  only  subsidence 
damage  and  water  replacement  issues 
(Administrative  Record  No.  UT-1050). 
In  its  opinion,  this  would  be  an 
inefficient  and  wasteful  use  of  scarce 
budgetary  resoiuces  because  (1)  It  has 
adequate  authority  to  implement  the 
subsidence  damage  and  water 
replacement  provisions  required  by  the 
Energy  PoUcy  Act  and  the  implementing 
regulations.  (2)  there  exists  significant 
legal  and  administrative  impediments  to 
creation  of  a  successful  separate  federal 
program,  and  (3)  it  can  have  new 
regulatory  provisions  in  place,  if 
necessary,  by  March  1996.  In  making 
the  decision  that  is  set  forth  below. 
OSM  has  given  thoughtful  consideration 
to  Utah's  concerns.  OSM  does  not 
consider  that  any  direct  Feder^ 
enforcement  in  Utah  would  be 
inefficient  and  wasteful  because  OSM 
also  has  a  responsibihty  under  section 
720(a)  of  SMCRA  to  ensure  that  the 
protective  provisions  to  remedy 
subsidence  material  damage  and 
adversely  affected  water  suppUes  are 
promptly  appUed. 

The  Division  indicated  its  intent  to 
actively  seek  the  input  of  the  Utah 
Division  of  Water  Wghts  when  it 
develops  water  supply  regulations  so 
that  these  regulations  are  consistent 
with  existing  water  rights  doctrine.  The 
Division  and  several  other  commenters 
made  statements  about  what  State  water 
law  and  the  Utah  State  Engineer  require 
or  do  not  require  with  respect  to  water 
rights  and  allocations.  Some  of  these 
comments  related  directly  or  indirectly 
to  the  implementation  of  section  720(a) 
and  30  CFR  817.41(j).  OSM  responds  to 
these  comments  by  reiterating  its 
position  on  water  rights  that  was 
included  in  the  preamble  to  the  March 
31, 1995,  Federal  regulations. 

Section  717(a)  requires  deference  to  State 
water  law  on  questions  of  water  allocation 
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■nd  use.  OSM  interprets  section  720  and  the 
implementing  rules  as  not  requiring  the 
replacement  of  water  supplies  to  the  extent 
underground  mining  activities  consimie  or 
legitimately  use  the  vrater  supply  under  a 
senior  water  right  determined  under 
applicable  State  law.  See  In  re  Permanent 
Surface  Mining  Regulation  Litigation  U, 
Round  m.  620  F.  Supp.  1519,  1525  (D.C.D.C. 
1985).  However,  OSM  believes  that  section 
717(a)  concerns  rights  under  State  water  law 
to  consimiption  or  use  of  water,  and  was  not 
intended  to  address  destruction  or  damage  of 
the  source  of  water,  or  contamination  of 
water  supply.  Thus,  OSM  anticipates  that 
undeigroimd  mining  activities  which  cause 
destruction  or  damage  of  a  water  supply 
source,  or  contamination  of  a  water  supply, 
would  be  subject  to  the  replacement 
requirements  of  section  720  even  if  the 
permittee  possessed  senior  water  rights. 

(60  FR 16722. 16733). 

Two  commenters  indicated  that,  in  a 
proceeding  before  the  Board  on  Oil,  Gas 
and  Mining  concerning  alleged 
diminution  and  contamination  by  a 
Utah  mining  operation  of  a  water 
sourc»,  the  Division  was  unwilling  to 
enforce  the  water  replacement 
requirements  of  section  720(a)  of 
SMCRA  (Administrative  Record  Nos. 
UTM047, 1048,  and  1050).  These 
commenters,  and  one  other  person 
(Administrative  Record  No.  UT-1050), 
.  stated  that  the  Division  had  not  fully 
enforced  the  water  protection  provisions 
of  the  Utah  program.  One  of  the 
commenters  recommended  a  number  of 
changes  in  the  implementation  of  the 
Utah  program  and  indicated  that,  until 
these  changes  were  made,  OSM  should 
conduct  oversight  Utah's 
implementation  of  the  ground-water 
protection  provisions  of  the  Utah 
program  and,  if  necessary,  directly 
enforce  water  resources  protection 
provisions  in  Utah.  The  other 
commenter  recommended,  at  a 
minimum,  joint  EHvision  and  OSM 
enforcement  of  the  Energy  PoUcy  Act 
requirements,  or  direct  Federal 
enforcement.  OSM  acknowledges  these 
comments  and  took  them  into 
consideration  in  making  the  decision  set 
forth  below. 

One  commenter  stated  that,  to  the  best 
of  his  knowledge,  Utah  does  not 
conduct  any  monitoring  of  the 
hydrological  consequences  of  a  mine 
after  it  has  been  permitted  to  determine 
whether  the  mine  is  affecting  the 
hydrologic  balance  as  predicted  in  the 
permit  (Administrative  Record  No.  UT- 
1050).  In  response  to  this  statement,  the 
Division  indicated  that,  during  the 
operation  of  a  mine,  it  does  reevaluate 
the  hydrologic  impact  conclusions  made 
at  the  permitting  stage  in  Ught  of 
monitoring  data  collected  during  the 


mine's  (^ration  (Administrative 
Record  No.  UT-1050). 

Regional  Director's  decision.  Prior  to 
the  Regional  Director  making  this 
decision  on  which  enforcement 
alternative  should  be  implemented  ii\ 
Utah,  the  Albuquerque  Field  Office,  on 
May  1  and  31,  and  June  5, 1995, 
consulted  with  Utah  in  accordance  with 
30  CFR  843.25(a)(4)  (Administrative 
Record  No.  UT-1058). 

The  majority  of  Utah  mines  have 
operated  after  October  24, 1992,  and  are 
subject  to  the  provisions  of  section 
720(a)  of  SMCKA  and  the  implementing 
Federal  regulations.  Although  Utah  has 
implemented  its  regulatory  program 
provisions  concerning  hydrologic 
information  and  hydrologic  balance  and 
is  committed  to  the  inve^igation  and 
resolution  of  citizens'  concerns 
regarding  water  sources,  there  are,  as  is 
docimiented  in  the  written  record  of  the 
pubhc  hearing,  current  concerns  and 
potential  for  additional  complaints 
regarding  the  loss,  contamination,  or 
diminution  of  water  sources  that  serve 
large  populations  in  the  coal  producing 
coimties  in  Utah.  The  mid-1996 
projection  for  promulgating  statutory 
and  regulatory  State  program  provisions 
for  water  replacement  is  in  keeping  with 
usual  timeframes  for  enactment  of 
le^lation  and  revision  of  regulations. 

The  Field  Office  and  Utah  agreed  that 
Utah  should  be  the  primary  enforcer  of 
its  State  program  provisions  for 
subsidence-caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  dwellings  and  related 
structures  and  for  drinking,  domestic, 
and  residential  water  suppUes  adversely 
affected  by  imdergroimd  coal  mining. 
However,  the  Field  Office  foimd  that  it 
is  imclear  that  the  water  supply 
protections  of  section  720(a)(2)  of 
SMCRA  and  30  CFR  817.41(j)  can  be 
implemented  by  Utah  in  all  cases. 
Therefore,  the  Field  Office  concluded 
that,  if  a  situation  arises  in  which  Utah's 
enforcement  role  as  primary  enforcer 
does  not  appear  to  fully  meet  the  water 
replacement  requirements  of  section 
720(a)(2)  of  SMCRA,  OSM  must  take 
direct  Federal  enforcement. 

On  this  basis  and  the  disposition  of 
the  comments  received,  the  Regional 
Director  decides  that  initial  enforcement 
of  the  undergroimd  coal  mine 
subsidence  control  and  water 
replacement  requirements  in  Utah  will 
occur  through  State  enforcement  and,  if 
necessary,  direct  Federal  enforcement  of 
the  water  replacement  requirements  of 
section  720(a)(2)  of  SMCRA  and  30  CFR 
817.41(j). 

If  circumstances  within  Utah  change 
significantly,  the  Regional  Director  may 
reassess  this  decision.  Formal 


reassessment  of  this  decision  would  be 
addressed  by  Federal  Register  notice. 

Dated:  )uly  19, 1995. 
Ruaseil  F.  Price. 

Acting  Regional  Director,  Western  Regional 
Coordinating  Center. 

[FR  Doc.  95-18441  Filed  7-26-95;  8:45  am] 
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30  CFR  Parts  915, 916,  and  925 

Iowa,  Kansas,  and  Missouri  Regulatory 
Programs 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Notice  of  decision. 

summary:  OSM  is  announcing  its 
decision  on  initial  enforcement  of 
undergroimd  coal  mine  subsidence 
control  and  water  replacement 
requirements  in  Iowa,  Kansas,  and 
Missouri.  Amendments  to  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA)  and  the  implementing 
Federal  regulations  require  that 
underground  coal  mining  operations 
conducted  after  October  24, 1992: 
promptly  repair  or  compensate  for 
subsidence-caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  dwellings  and  related 
structures  and  promptly  replace 
drinking,  domestic,  and  residential 
water  supphes  that  have  been  adversely 
affected  by  underground  coal  mining. 
After  consultation  with  Iowa,  Kansas, 
and  Missouri  and  consideration  of 
public  comments,  OSM  has  decided  that 
initial  enforcement  is  not  reasonably 
Ukely  to  be  required  and  that 
implementation  in  these  States  will  be 
accompUshed  through  the  State  program 
amendjnent  process. 
EFFECTIVE  DATE:  July  27,  1995. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Michael  C.  Wolfrom,  Acting  Director. 
Kansas  City  Field  Office,  Telephone: 
(816)  374-6405. 

SUPPt^MENTARY  INFORMATKM: 

A.  The  Energy  Policy  Act 

Section  2504  of  the  Energy  Policy  Act 
of  1992.  Pub.  L.  102-486, 106  Stat.  2776 
(1992)  added  new  section  720  to 
SMCRA.  Section  720(a)(1)  requires  that 
all  undergroimd  coal  mining  operations 
promptly  repair  or  compensate  for 
subsidence-caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  residential  dwelUngs  and 
related  structures.  Repair  of  damage 
includes  rehabilitation,  restoration,  or 
replacement  of  the  structures  identified 
in  section  720(a)(1),  and  compensation 


must  be  provided  to  the  owner  in  the 
full  amount  of  the  reduction  in  value  of 
the  damaged  structures  as  a  result  of 
subsidence.  Section  720(a)(2)  requires 
prompt  replacement  of  certain 
identified  water  supphes  if  those 
suppUes  have  been  adversely  affected 
by  underground  coal  mining  operations. 

These  provisions  requiring  prompt 
repair  or  compensation  for  damage  to 
structures,  and  prompt  replacement  of 
water  supphes,  went  into  effect  upon 
passage  of  the  Energy  Pohcy  Act  on 
Octoter  24,  1992.  As  a  result, 
underground  coal  mine  permittees  in 
States  with  OSM-approved  regulatory 
programs  are  required  to  comply  with 
these  provisions  for  operations 
conducted  after  October  24, 1992. 

B.  The  Federal  Regulations 
Implementing  the  Energy  Policy  Act 

On  March  31, 1995,  OSM 
promulgated  regulations  at  30  CFR  Part 
817  (60  FR  16722)  to  implement  the 
performance  standards  of  sections 
720(a)  (1)  and  (2)  of  SMCRA. 

30  CFR  817.121(c)(2)  requires  in  part 
that: 

The  permittee  must  promptly  repair,  or 
compensate  the  owner  for,  material  damage 
resulting  from  subsidence  caused  to  any  non- 
commercial building  or  occupied  residential 
dwelling  or  structure  related  thereto  that 
existed  at  the  time  of  mining.  •  •  •  The 
requirements  of  this  paragraph  apply  only  to 
subsidence-related  damage  caused  by 
underground  mining  activities  conducted 
after  October  24,  1992. 

30  CFR  817.41(j)  requires  in  part  that: 

The  permittee  must  promptly  replace  any 
drinking,  domestic  or  residential  water 
supply  that  is  contaminated,  diminished  or 
interrupted  by  underground  mining  activities 
conducted  after  October  24, 1992,  if  the 
affected  well  or  spring  was  in  existence 
before  the  date  the  regulatory  authority 
received  the  permit  application  for  the 
activities  causing  the  loss,  contamination  or 
interruption. 

Alternative  OSM  enforcement 
decisions.  30  CFR  843.25  provides  that 
by  July  31, 1995,  OSM  will  decide,  after 
consultation  vrith  each  State  regulatory 
-authority  with  an  approved  program, 
how  enforcement  of  the  new 
requirements  will  be  accompUshed.  As 
discussed  in  the  April  6, 1995,  Federal 
Register  (60  FR  17504)  and  as  reiterated 
below,  enforcement  could  be 
accompUshed  by  State,  OSM,  or  joint 
State  and  OSM  enforcement  of  the 
requirements,  or  by  a  State  after  it  has 
amended  its  program. 

(1)  State  program  amendment 
process.  If  die  State's  promulgation  or 
regulatory  provisions  that  are 
counterpart  to  30  CFR  817.4l(j)  and 
817.121(c)(2)  is  imminent,  the  number 


and  extent  of  underground  mines  that 
have  operated  in  the  State  since  October 
24, 1992,  is  low,  the  number  of 
complaints  in  the  State  concerning 
section  720  of  SMCRA  is  low,  or  the 
State's  investigation  of  subsidence- 
related  complaints  has  been  thorough 
and  complete  so  as  to  assure  prompt 
remedial  action,  then  OSM  could  decide 
not  to  directly  enforce  the  Federal 
provisions  in  the  State.  In  this  situation, 
the  State  would  enforce  its  State 
statutory  and  regulatory  provisions  once 
it  has  amended  its  program  to  be  in 
accordance  with  the  revised  SMCRA 
and  to  be  consistent  with  the  revised 
Federal  regulations.  This  program 
revision  process,  which  is  addressed  in 
the  Federal  regulations  at  30  CFR  Part 
732,  is  commonly  referred  to  as  the 
State  program  amendment  process. 

(2)  State  enforcement.  If  the  State  has 
statutory  or  regulatory  provisions  in 
place  that  correspond  to  all  of  the 
requirements  of  the  above-described 
Federal  regulations  at  30  CFR  817.41(j) 
and  817.121(c)(2)  and  the  State  has 
authority  to  implement  its  statutory  and 
regulatory  provisions  for  all 
underground  mining  activities 
conducted  after  October  24, 1992,  then 
the  State  would  enforce  its  provisions 
for  these  operations. 

(3)  Interim  direct  OSM  enforcement.  If 
the  State  does  not  have  any  statutory  or 
regulatory  provisions  in  place  that 
correspond  to  the  requirements  of  the 
Federal  regulations  at  30  CFR  817.41(j) 
and  817.121(c)(2),  then  OSM  would 
enforce  in  their  entirety  30  CFR 
817.41(j)  and  817.121(c)(2)  for  all 
underground  mining  activities 
conducted  in  the  State  after  October  24, 
1992. 

(4)  State  and  OSM  enforcement.  If  the 
State  has  statutory  or  regulatory 
provisions  in  place  that  correspond  to 
some  but  not  all  of  the  requirements  of 
the  Federal  regulations  at  30  CFR 
817.41(j)  and  817.121(c)(2)  and  the  State 
has  authority  to  implement  its 
provisions  for  all  underground  mining 
activities  conducted  after  October  24, 
1992,  then  the  State  would  enforce  its 
provisions  for  these  operations.  OSM 
would  then  enforce  those  provisions  of 
30  CFR  817.41(j)  and  817.121(c)(2)  that 
are  not  covered  by  the  State  provisions 

.  for  these  operations. 

If  the  State  has  statutory  or  regulatory 
provisions  in  place  that  correspond  to 
some  but  not  all  of  the  requirements  of 
the  Federal  regulations  at  30  CFR 
817.41(j)  and  817.121(c)(2)  and  if  the 
State's  authority  to  enfon^e  its 
provisions  applies  to  operations 
conducted  on  or  after  some  date  later 
than  October  24, 1992,  the  State  would 
enforce  its  provisions  for  these 


operations  on  and  after  the  provisions' 
effective  date.  OSM  would  tiien  enforce 
30  CFR  817.41(j)  and  817.121(c)(2)  to 
the  extent  the  State  statutory  and 
regulatory  provisions  do  not  include 
corresponding  provisions  applicable  to 
all  underground  mining  activities 
conducted  after  October  24, 1992;  and 
OSM  would  enforce  those  provisions  of 
30  CFR  817.41(1)  and  817.121(c)(2)  that 
are  included  in  the  State  program  but 
are  not  enforceable  back  to  October  24, 
1992,  for  the  time  period  ft-om  October 
24, 1992,  until  the  effective  date  of  the 
State's  rules. 

As  described  in  items  (3)  and  (4) 
above,  OSM  could  directly  enforce  in 
total  or  in  part  the  appUcable  Federal 
regulatory  provisions  imtil  the  State 
adopts  and  OSM  approves  under  30 
CFR  Part  732,  the  State's  coimterparts  to 
the  reqiured  provisions.  However,  as 
discussed  in  item  (1)  above,  OSM  could 
decide  not  to  initiate  direct  Federal 
enforcement  but  rather  to  rely  instead 
on  the  30  CFR  Part  732  State  program 
amendment  process. 

In  those  situations  where  OSM 
determined  that  direct  Federal 
enforcement  was  necessary,  the  ten-day 
notice  provisions  of  30  CFR  843.12(a)(2) 
would  not  apply.  That  is,  when  on  he 
basis  of  a  Federal  inspection  OSM 
determined  that  a  violation  of  30  CFR 
817.41(j)  or  817.121(c)(2)  existed,  OSM 
would  issue  a  notice  of  violation  or 
cessation  order  without  first  sending  a 
ten-day  notice  to  the  State. 

Also  under  direct  Federal  

enforcement,  the  provisions  of  30  CFR- 
817.121(c)(4)  would  apply.  This 
regulation  states  that  if  damage  to  any 
noncommercial  building  or  occupied 
residential  dwelUng  or  structure  related 
thereto  occurs  as  a  result  of  earth 
movement  within  an  area  determined  by 
projecting  a  specified  angle  of  draw 
bom  the  outermost  boundary  of  any 
underground  mine  workings  to  the  • 
surface  of  the  land  (normally  a  30 
degree  angle  of  draw),  a  rebuttable 
presumption  exists  that  the  permittee 
caused  the  damage. 

Lastly,  under  direct  Federal 
enforcement,  OSM  would  also 
implement  the  new  definitions  at  30 
CFR  701.5  of  "drinking,  domestic  or 
residential  water  supply,"  "material 
damage,"  "non-commercial  building," 
"occupied  dwelling  and  structures 
related  thereto,"  and  "replacement  of 
water  supply"  that  were  adopted  with 
the  new  underground  mining 
performance  standards. 

OSM  would  enforce  30  CFR  817.41(j), 
817.121(c)(2)  and  (4),  and  implement 
the  definitions  at  30  CFR  701.5  for 
operations  conducted  after  October  24, 
1992. 
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C  Enforcement  in  Iowa 

Iowa  Program  Activity,  Requirements, 
and  Enforcement 

By  letter  to  Iowa  dated  December  14. 
1994.  OSM  requested  information  from 
Iowa  that  would  help  OSM  decide 
which  approach  to  take  in  Iowa  to 
implement  the  requirements  of  section 
720(a)  of  SMCRA.  the  implementing 
Federal  regulations,  and/or  the 
coimterpart  Iowa  program  requirements 
(Administrative  Record  No.  lA-413). 
Iowa  did  not  respond  to  this  request. 

OSM  determined  that  Iowa  has  not 
revised  its  statute  to  incorporate 
counterparts  to  the  requirements  of 
section  720  of  SMCRA. 

On  May  9, 1995.  OSM  confirmed  with 
Iowa  that  no  underground  coal  mines 
have  operated  in  Iowa  after  October  24. 
1992.  and  that  there  is  no  imd^rground 
mining  activity  proposed  in  the  State 
(Administrative  Record  No.  lA-418).  At 
that  time,  OSM  also  discussed  whether 
the  State  has  counterparts  to  the 
implementing  Federal  regulations. 

Iowa  has  not  revised  its  regulations  to 
incorporate  counterparts  to  the  Federal 
regulations  implementing  the  SMCRA 
provisions.  OSM's  review  of  Iowa's 
regulations  indicates  that  (1)  at  Iowa 
Administrative  Code  (lAC)  27- 
40.64(207).  Iowa  incorporated  30  CFR 
817.41  as  it  existed  on  July  1. 1992,  and 
(2)  at  lAC  27-40.64(6).  Iowa 
incorporated  30  CFR  817.121(c)(2)  as  it 
existed  on  July  1. 1992,  except  the 
phrase  "To  the  extent  required  imder 
applicable  provisions  of  State  law." 

Iowa  has  not  proposed  a  schedule  to 
OSM  for  when  it  will  revise  its  program 
to  be  no  less  stringent  than  SMCRA  and 
no  less  effective  than  the  Federal 
regulations. 

Comments.  On  April  6. 1995.  OSM 
pubUshed  in  the  Federal  Register  (60 
FR  17504)  notice  of  opportimity  for  a 
pubUc  hearing  and  a  request  for  pubUc 
comment  to  assist  OSM  in  making  its 
decision  on  how  the  underground  coal 
mine  subsidence  control  and  water 
replacement  requirements  should  be 
implemented  in  Iowa  (Administrative 
Record  No.  IA-415).  The  comment 
period  closed  on  May  8. 1995.  Because 
OSM  did  not  receive  a  request  for  a 
public  hearing,  OSM  did  not  hold  one. 
OSM  received  comments  from  one  party 
in  response  to  its  notice  (Administrative 
Record  No.  IA-419).  These  comments 
apply  not  only  to  the  Iowa  program  but 
also  to  the  Kansas  and  Missouri 
programs  that  are  addressed  below 
(Administrative  Record  Nos.  KS-598 
and  MO-632). 

The  party  commented  that  the 
enforcement  alternatives  incorporating 
total  or  partial  direct  interim  Federal 


enforcement  (items  (3)  and  (4)  in  section 
B.  above)  have  no  statutory  basis  in 
SMCRA  and  are  not  consistent  with 
Congress'  intent  in  creating  section  720 
of  SMCRA.  The  party  also  commented 
that  the  waiving  of  ten-day  notice 
procedures  in  implementing  direct 
Federal  enforcement  is  not  consistent 
with  Federal  case  law.  OSM  does  not 
agree  with  the  commenter's  assertions, 
and  it  addressed  similar  comments  in 
the  March  31. 1995.  Federal  Register 
(60  FR  16722, 16742-16745).  These 
concerns  about  direct  Federal 
enforcement  are  moot  issues  for  these 
States  because  the  Regional  Director  has 
decided,  as  set  forth  below,  not  to 
implement  an  enforcement  alternative 
including  direct  Federal  enforcement. 

Regional  Director's  decision.  Prior  to 
the  Regional  Director  making  this 
decision  on  which  enforcement 
alternative  should  be  implemented  in 
Iowa,  the  Kansas  Qty  Field  Office  on 
May  9, 1995,  consulted  with  Iowa  in 
accordance  with  30  CFR  843.25(a)(4) 
(Administrative  Record  No.  IA-418). 
Because  there  has  been  no  underground 
mining  activity  since  October  24. 1992. 
and  there  is  no  imdergroimd  mining 
activity  proposed  in  the  State,  the  Field 
Office  and  Iowa  agreed  that  it  is 
unlikely  that  any  State  or  Federal 
enforcement  would  be  necessary  in  the 
State  during  the  interim  period  between 
October  24, 1992,  and  the  date  by  which 
Iowa  revises  its  program  in  accordance 
with  SMCRA  and  the  Federal 
regulations. 

On  this  basis  and  the  disposition  of 
the  comments  received,  the  Regional 
Director  decides  that  initial  enforcement 
of  the  undergroimd  coal  mine 
subsidence  control  and  water 
replacement  requirements  in  loWa  is  not 
reasonably  likely  to  be  required  and  that 
implementation  will  be  accomplished 
through  the  State  program  amendment 
process.  In  the  near  future,  and  in 
accordance  with  30  CFR  732.1 7td),  OSM 
intends  to  notify  Iowa  of  the  specific 
revisions  that  it  must  make  to  its 
regulatory  program  to  be  no  less        • 
stringent  than  SMCRA  and  no  less 
effective  than  the  implementing  Federal 
regulations. 

If  circumstances  within  Iowa  change 
significantly,  the  Regiojfial  Director  may 
reassess  this  decision,  itonnal 
reassessment  of  this  decision  would  be 
addressed  by  Federal  Register  notice. 

D.  Enforcement  in  Kansas 

Kansas  Program  Activity,  Requirements, 
and  Enforcement 

By  letter  to  Kansas  dated  December 
14. 1994,  OSM  requested  information 
from  Kansas  that  would  help  OSM 


decide  which  approach  to  take  in 
Kansas  to  implement  the  requirements 
of  section  720(a)  of  SMCRA.  the 
implementing  Federal  regulations,  and/ 
or  the  counterpart  Kansas  program 
requirements  (Administrative  Record 
No.  KS-594).  By  letter  dated  February  3. 
1995.  Kansas  responded  to  OSM's 
request  (Administrative  Record  No.  KS- 
595). 

Kansas  stated  that  no  underground 
coal  mines  were  operating  in  Kansas 
after  October  24. 1992,  and  that  there  is 
no  underground  mining  activity 
proposed  in  the  State. 

OSM  has  determined  that  Kansas  has 
not  revised  its  statute  to  incorporate 
coimterparts  to  the  requirements  of 
section  720(a)  of  SMCRA.  AlUiough  not 
specifically  stated,  Kansas'  letter 
implies  that  the  provisions  can  be 
implemented  in  the  State  program 
through  the  promulgation  of  regulations. 

Kaj^as  indicated  that  at  Kansas 
Administrative  Regulations  (KAR)  47- 
9-l(d)(40).  it  adopted  30  CFR  817.121  as 
it  existed  on  July  1. 1990.  and  was  in  the 
process  of  promulgating  regulations 
adopting  30  CFR  817.121  as  it  was 
written  on  July  1, 1992.  Kansas  stated 
that  this  revised  regulation  will 
authorize  the  repair  of  structural 
damage  caiised  by  subsidence  in 
accordance  with  section  720(a)(1)  of 
SMCRA  as  it  existed  on  December  31, 
1993. 

Kansas  further  indicated  that  it  has 
the  authority  to  investigate  complaints 
concerning  water  loss  through  the 
material  damage  criteria  of  KAR  47-9- 
l(d)(40),  which  adrats  by  reference  30 
CFR  817.121(a),  and  throvigh  its 
hydrologic  balance  regiilations  at  KAR 
47-©-l(d)(7).  which  adopts  by  reference 
30  CFR  817.41.  It  further  stated  that  any 
drinking,  domestic,  or  residential  water 
supply,  or  other  beneficial  use  as 
defined  by  the  Kansas  Water 
Appropriations  Act,  which  is  impaired 
by  diversion  or  is  otherwise  impaired, 
would  have  to  be  replaced  according  to 
Kansas  Statutes  Annotated  (KSA)  82a- 
706b.  Lastiy.  Kansas  stated  that  any 
waters  of  the  state  whose  quality  is 
adversely  impacted  Mrill  have  to  be 
cleaned  up  at  the  owner's  expense  as 
provided  for  in  KSA  65-171  et  seq. 
Kansas  concluded  that  the  above- 
■  discussed  regulations  and  statutes 
adequately  encompass  the  requirements 
of  section  720(a)  of  SMCRA. 

Kansas  made  these  statements  about 
the  effectiveness  of  its  regulations  on 
February  3, 1995.  prior  to  the 
publication  of  the  Federal  regulations 
on  March  31. 1995.  On  May  5. 1995. 
after  Kansas  had  an  opportunity  to 
review  the  new  Federal  regulations, 
OSM  discussed  with  Kansas  the  Federal 


requirements  and  whether  Kansas  still 
beheved  that  its  reg\Uations  contained 
the  necessary  counterparts  to  the 
Federal  regulations  (Administrative 
Record  No.  KS-597).  At  that  time,  it 
concluded  that  it  did  not. 

Kansas  indicated  that  it  is  under  a 
moratoriimi  for  promulgating  new 
regulations  under  its  State  nJemaking 
process,  but  that  it  will  propose  new 
regulations  that  are  counterparts  to  the 
Federal  regulations  at  the  first  ' 

opportxmity  to  do  so.  Such  new 
regulations  could  not  be  expected  to  be 
promulgated  until  1997  or  1998. 

Comments.  On  April  6, 1995,  OSM 
published  in  the  Fedoal  Register  (60 
FR  17504)  notice  of  opportunity  for  a 
public  hearing  and  a  request  for  public 
comment  to  assist  OSM  in  making  its 
decision  on  how  the  undergroimd  coal 
mine  subsidence  control  and  water 
replacement  requirements  should  be 
implemented  in  Kansas  (Administrative 
Record  No.  KS-596).  The  comment 
period  closed  on  May  8. 1995.  Because 
OSM  did  not  receive  a  request  for  a 
public  hearing.  OSM  did  not  hold  one. 
The  comments  discussed  above  for  the 
Iowa  program,  and  OSM's  responses  to 
them,  also  apply  to  the  Kansas  program. 
Regjional  Director's  decision.  Prior  to 
the  Regional  Director  making  this 
decision  on  which  enforcement 
alternative  should  be  implemented  in 
Kansas,  the  Kansas  City  Field  Office  on 
May  5, 1995,  consulted  with  Kansas  in 
accordance  with  30  CFR  843.25(a)(4) 
(Administrative  Record  No.  KS-597). 
Because  there  has  been  no  undergroimd 
mining  activity  since  October  24, 1992, 
and  there  is  no  xmderground  mining 
activity  proposed  in  the  State,  the  Field 
Office  and  Kansas  agreed  that  it  is 
unlikely  that  any  State  or  Federal 
enforcement  would  be  necessary  in  the 
State  during  the  interim  period  between 
October  24. 1992,  and  the  date  by  which 
Kansas  revises  its  program  in 
accordance  with  SMCRA  and  the 
Federal  regulations. 

On  this  basis  and  the  disposition  of 
the  comments  received,  the  Regional 
Director  decides  that  initial  enforcement 
of  the  imderground  coal  mine 
subsidence  control  and  water 
replacement  requirements  in  Kansas  is 
not  reasonably  likely  to  be  required  and 
that  implementation  will  be 
accomplished  through  the  State  program 
amendment  process.  In  the  near  future, 
and  in  accordance  with  30  CFR 
732.17(d),  OSM  intends  to  notify  Kansas 
of  the  specific  revisions  that  it  must 
make  to  its  regulatory  program  to  be  no 
less  stringent  than  SMCRA  and  no  less 
effective  than  the  implementing  Federal 
regulations. 


If  circumstances  within  Kansas 
change  significantly,  the  Regional 
Director  may  reassess  this  decision. 
Formal  reassessment  of  this  decision 
would  be  addressed  by  Federal  Register 
notice. 


E.  Enforcement  in  Kfisaouri 

Missouri  Program  Activity, 
Requirements,  and  Enforcement 

By  letter  to  Missouri  dated  December 
14. 1994.  OSM  requested  information 
from  Missouri  that  would  help  OSM 
decide  which  approach  to  take  in 
Missouri  to  implement  the  requirements 
of  section  720(a)  of  SMCRA.  the 
implementing  Federal  regulations,  and/ 
or  the  counterpart  Missouri  program 
provisions  (Administrative  Record  No. 
MO-619).  By  letter  dated  February  16. 
1995,  Missouri  responded  to  OSM's 
request  (Administrative  Record  No. 
MO-620). 

Missouri  stated  that  the  subsidence 
plan  permitting  requirements  at  10 
Missouri  Code  of  State  Regulations 
(CSR)  40-6.120(11)  and  the  performance 
standards  for  subsidence  control  at  10 
CSR  40-3.280  generally  correspond  to 
the  requirements  of  section  720(a)(1)  of 
SMCRA.  In  these  regulations.  Missouri 
requires  the  permit  appUcant  to  submit 
a  plan  detailing  steps  to  prevent 
subsidence  damage  or  mitigate  effects  of 
that  damage  to  "structures  or  renewable 
resource  lands."  Missouri  interprets 
"structiues"  to  broadly  mean  any 
building,  whether  commercial  or 
noncommercial  and  whether  occupied 
or  unoccupied,  and  it  defines 
"renewable  resource  lands"  as  "aquifere 
and  areas  for  the  recharge  of  aquifers 
and  other  underground  waters,  areas  for 
agricultural  or  silviculture  production 
for  food  and  fiber,  and  grazing  lands." 

Missouri  also  stated  that  the 
underground  mining  permit 
requirements  for  alternate  water  supply 
at  10  CSR  40-6.110(8)  and  protection  of 
hydrologic  balance  requirements  at  10 
CSR  4O-6.120(5)(B)3.,  together  with  the 
performance  requirements  for  water 
rights  replacement  at  10  CSR  40- 
3.200(14),  generally  correspond  to 
section  720(a)(2)  of  SMCRA. 

Missouri  indicated  that  all  of  the 
above-discussed  regulations  have 
effective  dates  pre<»ding  October  24. 
1992.  and  appear  to  provide  Missouri 
authority  to  enforce  the  provisions  of 
section  720  of  SMCRA. 

On  May  10. 1995,  OSM  confirmed 
with  Missouri  that  no  undergroimd  coal 
mines  have  operated  in  Missouri  after 
October  24, 1992,  and  there  is  no 
underground  mining  activity  proposed 
in  the  State  (Administrative  Record  No. 
MO-631). 


Missouri  indicated  that  it  would 
propose  regulation  revisions  that  are 
intended  to  be  no  less  effective  than  the 
Federal  regulations  in  the  next 
amendment  that  it  submits  to  OSM. 

Comments.  On  April  6, 1995.  OSM 
published  in  the  Federal  Register  (60 
FR  17504)  notice  of  opportunity  for  a 
pubUc  hearing  and  a  request  for  public 
comment  to  assist  OSM  in  making  its 
decision  on  how  the  underground  coal 
mine  subsidence  control  and  water 
replacement  requirements  should  be 
implemented  in  Missouri 
(Administrative  Record  No.  MO-628). 
The  comment  period  closed  on  May  8, 
1995.  Because  OSM  did  not  receive  a 
request  for  a  public  hearing.  OSM  did 
not  hold  one.  The  comments  discussed 
above  for  the  Iowa  program,  and  OSM's 
response  to  them,  also  apply  to  the 
Missouri  program. 

Reffonal  Director's  decision.  Prior  to 
the  Regional  Director  making  this 
decision  on  which  enforcement 
alternative  should  be  implemented  in 
Missouri,  the  Kansas  City  Field  Office 
on  May  10, 1995,  consulted  with 
Missouri  in  accordance  with  30  CFR 
843.25(a)(4)  (Administrative  Record  No. 
MOh-631).  Because  there  has  been  no 
underground  mining  activity  since 
October  24, 1992,  and  there  is  no 
underground  mining  activity  proposed 
in  the  SUte,  the  Field  Office  and 
Missouri  agree  that  it  is  imlikely  that 
any  Federal  or  State  enforcement  would 
be  necessary  in  the  State  during  the 
interim  period  between  October  24, 
1992.  and  the  date  by  which  Missouri 
revises  its  program  in  accordance  with 
SMCRA  and  the  Federal  regulations. 

On  this  basis  and  the  disposition  of 
the  comments  received,  the  Regional 
Director  decides  that  initial  enforcement 
of  the  underground  coal  mine 
subsidence  control  and  water 
replacement  requirements  in  Missouri  is 
not  reasonably  likely  to  be  required  and 
that  implementation  will  be 
accomplished  through  the  State  program 
amendinent  process.  In  the  near  future, 
and  in  accordance  with  30  CFR 
732.17(d),  OSM  intends  to  notify 
Missouri  of  the  specific  revisions  that  it 
must  make  to  its  regulatory  program  to 
be  no  less  stringent  than  SMCRA  and  no 
less  effective  than  the  implementing 
Federal  regulations. 

If  circumstances  within  Missouri 
change  significanUy,  the  Regional 
Director  may  reassess  this  decision. 
Formal  reassessment  of  this  decision 
would  be  addressed  by  Federal  Registw 
notice. 
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Dated:  July  19. 1995. 
Rii— U  F.  Prica, 

Acting  Regional  Director,  Western  Regional 
Coordinating  Center. 

(FR  Doc.  95-18442  Filed  7-26-95;  8:45  am] 
MUMQ  COM  4310-OMi 


30  CFR  Part  935 

Ohio  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (O^l). 

Interior. 

ACTION:  Notice  of  decision. 

SUIMARY:  OSM  is  announcing  its 
decision  on  initial  enforcement  of 
undergroimd  coal  mine  subsidence 
control  and  water  replacement 
requirements  in  Ohio.  Amendments  to 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA)  and 
the  implementing  Federal  regulations 
require  that  underground  coad  mining 
conducted  after  October  24,  1992: 
promptly  repair  or  compensate  for 
subsidence-caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  residential  dwellings  and 
related  structures  and  promptly  replace 
drinking,  domestic,  and  residential 
water  supplies  that  have  been  adversely 
affected  by  imderground  coal  mining. 
After  consultation  with  Ohio  and 
consideration  of  public  comments,  OSM 
has  decided  that  initial  enforcement  in 
Ohio  will  be  accomplished  through 
State  enforcement. 
EFFECTIVE  DATE:  July  27, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  C.  Brock,  Acting  Director, 
Columbus  Field  Office,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
Eastland  Professional  Plaza,  4480 
Refugee  Road,  2nd  Floor,  Colmnbus, 
Ohio  43232,  Telephone:  (614)  866-0578. 

SUPPLEMENTARY  INFORMATION: 

A.  The  Energy  Policy  Act 

Section  2504  of  the  Energy  Policy  Act 
of  1992,  Pub.  L.  102-486. 106  Stat.  2776 
(1992)  added  new  section  720  to 
SMCRA.  Section  720(a)(1)  requires  that 
all  underground  coal  mining  operations 
promptly  repair  or  compensate  for 
subsidence-caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  residential  dwellings  and 
related  structures.  Repair  of  damage 
includes  rehabilitation,  restoration,  or 
replacement  of  the  structures  identified 
in  section  720(a)(1),  and  compensation 
must  be  provided  to  the  owner  in  the 
full  amount  of  the  reduction  in  value  of 
the  damaged  structures  as  a  result  of 
subsidence.  Section  720(a)(2)  requires 


prompt  replacement  of  certain 
identified  water  supplies  if  those 
supplies  have  been  adversely  affected 
by  undergroimd  coal  mining  operations. 

These  provisions  requiring  prompt 
repair  or  compensation  for  damage  to 
structures,  and  prompt  replacement  of 
water  supplies,  went  into  effect  upon 
passage  of  the  Energy  Policy  Act  on 
October  24. 1992.  As  a  result, 
underground  coal  mine  permittees  in 
States  with  OSM-approved  regulatory 
programs  are  required  to  comply  with 
these  provisions  for  operations 
conducted  after  October  24,  1992. 

B.  The  Federal  Regulations 
Implementing  the  Energy  Policy  Act 

On  March  31, 1995,  OSM 
promulgated  regulations  at  30  CFR  Part 
817  to  implement  the  performance 
standards  of  sections  720(a)  (1)  and  (2) 
of  SMCRA  (60  FR  16722). 

30  CFR  817.121(c)(2)  requires  in  part 
that: 

The  pennittee  must  promptly  repair,  or 
compensate  the  owner  for.  material  damage 
resulting  from  subsidence  caused  to  any  non- 
commercial building  or  occupied  residential 
dwelling  or  structure  related  to  thereto  that 
existed  at  the  time  of  mining.  *   *  *  The 
requirements  of  this  piaragraph  apply  only  to 
subsidence-related  damage  caused  by 
undeiground  mining  activities  conducted 
after  October  24. 1992. 

30  CFR  817.41(i)  requires  in  part  that: 

The  permittee  must  promptly  replace  any 
drinking,  domestic  or  residential  water 
supply  that  is  contaminated,  diminished  or 
interrupted  by  underground  mining  activities 
conducted  after  October  24, 1992.  if  the 
a^Bcted  well  or  spring  was  in  existence 
before  the  date  the  regulatory  authority 
received  the  permit  application  for  the 
activities  causing  the  loss,  contamination  or 
interruption. 

Alternative  OSM  Enforcement  Decisions 

30  CFR  843.25  provides  that  by  July 
31, 1995,  OSM  will  decide,  in 
consultation  with  each  State  regulatory 
authority  with  an  approved  program, 
how  enforcement  of  the  new 
requirements  will  be  accomplished.  As 
discussed  in  the  April  7,  1995.  Federal 
Register  (60  FR  17741)  and  as  reiterated 
below,  enforcement  could  be 
accomplished  through  the  30  CFR  Part 
732  State  program  amendment  process, 
or  by  State,  OSM,  or  joint  State  and 
OSM  enforcement  of  the  requirements. 

(1)  State  program  amendment 
process.  If  the  State's  promulgation  of 
regulatory  provisions  that  are 
counterpart  to  30  CFR  817.41(i)  and 
817.121(c)(2)  is  imminent,  the  number 
and  extent  of  underground  mines  that 
have  operated  in  the  State  since  October 
24, 1992,  is  low,  the  number  of 
complaints  in  the  State  concerning 


section  720  of  SMCRA  is  low,  or  the 
State's  investigation  of  subsidence- 
related  complaints  has  been  thorough 
and  complete  so  as  to  assure  prompt 
remedial  action,  then  OSM  could  decide 
not  to  directly  enforce  the  Federal 
provisions  in  the  State.  In  this  situation, 
the  State  would  enforce  its  State 
statutory  and  regulatory  provisions  once 
it  has  amended  its  program  to  be  in 
accordance  with  Uto  revised  SMCRA 
and  to  be  consistent  with  the  revised 
Federal  regulations.  This  program 
revision  process,  which  is  addressed  in 
the  Federal  regulations  at  30  CFR  Part 
732,  is  commonly  referred  to  as  the 
State  program  amendment  process. 

(2)  State  enforcement.  If  me  State  has 
statutory  or  regulatory  provisions  in 
place  that  correspond  to  all  of  the 
requirements  of  the  above-described 
Federal  regtilations  at  30  CFR  817.41(j) 
and  817.121(c)(2)  and  the  State  has 
authority  to  implement  its  statutory  and 
regulatory  provisions  for  all 
undergroimd  mining  activities 
conducted  after  October  24, 1992,  then 
the  State  would  enforce  its  provisions 
for  these  operations. 

(3)  Interim  direct  OSM  enforcement.  If 
the  State  does  not  have  any  statutory  or 
regulatory  provisions  in  place  that 
correspond  to  the  requirements  of  the 
Federal  regulations  at  30  CFR  817.41(j) 
and  817.121(c)(2),  tiien  OSM  would 
enforce  in  their  entirety  30  CFR 
817.41(j)  and  817.121(c)(2)  for  all 
underground  mining  activities 
conducted  in  the  State  after  October  24, 
1992. 

(4)  State  and  OSM  enforcement.  If  the 
State  has  statutory  or  regulatory 
provisions  in  place  that  correspond  to 
some  but  not  all  of  the  requirements  of 
the  Federal  regulations  at  30  CFR 
817.41())  and  817.121(c)(2)  and  the  State 
has  authority  to  implement  its 
provisions  for  all  underground  mining 
activities  conducted  after  October  24, 
1992,  then  the  State  would  enforce  its 
provisions  for  these  operations.  OSM 
would  then  enforce  those  provisions  of 
30  CFR  817.41(j)  and  817.121(c)(2)  that 
are  not  covered  by  the  State  provisions 
for  these  operations. 

If  the  State  has  statutory  or  regulatory 
provisions  in  place  that  correspond  to 
some  but  not  all  of  the  requirements  of 
the  Federal  regulations  at  30  CFR 
817.41(j)  and  817.121(c)(2)  and  if  the 
State's  authcnity  to  enforce  its 
provisions  applies  to  operations 
conducted  on  or  after  some  date  later 
than  October  24, 1992.  the  State  would 
enforce  its  provisions  for  these 
operations  on  and  after  the  provisions' 
effective  date.  OSM  would  then  enforce 
30  CFR  817.41(j)  and  817.121(c)(2)  to 
the  extent  the  State  statutory  and 


regulatory  provisions  do  not  include 
corresponcting  provisions  appUcable  to 
all  underground  mining  activities 
conducted  after  October  24, 1992;  and 
OSM  would  enforce  those  provisions  of 
30  CFR  817.41(j)  and  817.121(cM2)  that 
are  induded  in  the  State  program  but 
are  not  enforceable  back  to  October  24, 
1992,  for  the  time  period  from  October 
24, 1992,  until  the  effective  date  of  the 
State's  rules. 

As  described  in  items  (3)  and  (4) 
above,  OSM  could  directly  enforce  in 
total  or  in  part  the  applicable  Federal 
regulatory  provisions  until  the  State 
adopts  and  OSM  approves  under  30 
CFR  Part  732,  the  State's  counterparts  to 
the  required  provisions.  However,  as 
discussed  in  item  (1)  above,  OSM  could 
decide  not  to  initiate  direct  Federal 
enforcement  but  rather  to  rely  instead 
on  the  30  CFR  Part  732  State  program 
amendment  process. 

In  those  situations  where  OSM 
determined  that  direct  Federal 
enforcement  was  necessary,  the  ten-day 
notice  provisions  of  30  CFR  843.12(a)(2) 
would  not  apply.  That  is,  when  on  the 
basis  of  a  Federal  inspection  OSM 
determined  that  a  violation  of  30  CFR 
817.41(j)  or  817.121(c)(2)(  existed,  OSM 
would  issue  a  notice  of  violation  or 
cessation  order  without  first  sending  a 
ten-day  notice  to  the  State. 

Also  under  direct  Federal  

enforcement,  the  provisions  of  30  CFR 
817.121(c)(4)  would  apply.  This 
regulation  states  that  if  damage  to  any 
noncommercial  building  or  occupied 
residential  dwelling  or  structure  related 
thereto  occurs  as  a  result  of  earth 
movement  within  an  area  determined  by 
projecting  a  specified  angle  of  draw 
from  the  outermost  boundary  of  any 
underground  mine  workings  to  the 
surfrice  of  the  land  (normally  a  30 
degree  angle  of  draw),  a  rebuttable 
presumption  exists  that  the  pennittee 
caused  the  damage. 

Lastly,  under  direct  Federal 
enforcement,  OSM  would  also  enforce 
the  new  definitions  at  30  CFR  701.5  of 
"drinking,  domestic  or  residential  water 
supply,"  "material  damage,"  "non- 
commercial building,"  "occupied 
dwelling  and  structures  related  thereto," 
and  "replacement  of  water  supply"  that 
were  adopted  with  the  new 
underground  mining  performance 
standards. 

OSM  would  enforce  30  CFR  817.41(j), 
817.121(c)  (2)  and  (4),  and  30  CFR  701.5 
for  operations  conducted  after  October 
24, 1992. 


C  Enforcement  in  Ohio 

Ohio  Program  Activity,  Requirements, 
and  Enforcement 

By  letter  to  Ohio  dated  December  15, 
1994,  OSM  requested  information  that 
would  be  useful  in  determining  how  to 
implement  section  720(a)  of  SMCRA 
and  the  implemoating  Federal 
regulations  in  Ohio  (Administrative 
Record  No.  OH-2073).  By  letter  dated 
January  18, 1995,  Ohio  responded  to 
this  request  (Administrative  Record  No. 
OH-2085). 

Ohio  provided  a  list  of  permitted 
undergroimd  coal  mining  operations. 
There  are  eighteen  active  underground 
coal  mines  in  Ohio.  The  term  "active 
underground  coal  mines"  includes  coal 
mines  that  are  currently  producing  coal. 
The  term  also  includes  coal  mines  that 
are  not  currently  producing  coal  but  are 
being  inspected  by  Ohio  at  the  same  rate 
as  those  mines  that  are  producing  coal. 
Thus,  the  number  of  mines  actually 
producing  coal  varies  and  is  usually 
much  lower  than  eighteen. 
(Administrative  Record  Number  OH- 
2090).  Ohio  indicated  that  existing 
program  provisions  at  Ohio  Revised 
Code  sections  1513.162  and  the  Ohio 
Administrative  Code  sections  1501:13- 
1-02(S),  1501:13-9-04(P),  and  1501:13- 
12-03  (C).  (D).  (E).  (F),  (H),  and  (I)  are 
the  State's  authority  for  enforcement  of 
water  replacement  and  subsidence 
related  structural  damage.  Ohio 
explained  that  it  has  enforced  these 
State  program  provisions  requiring 
replacement  of  water  supplies  impacted 
by  underground  mining  operations 
since  1977  and  enforced  State  program 
provisions  requiring  repair  or 
compensation  for  subsidence  related 
structural  damage  since  1988.  Ohio  has 
distributed  Division  Policy  Procedures 
addressing  subsidence  related  water 
replacement  at  PPD  Underground  93-2, 
subsidence  related  damages  to 
structures  at  PPD  Underground  90-2 
and  90-3. 

By  letter  dated  February  1, 1995 
(Administrative  Record  Number  OH- 
2090),  Ohio  provided  information 
concerning  complaints  related  to 
underground  mining  operations  in 
Ohio.  Ohio  has  investigated  26  citizen 
complaints  alleging  water  supply  loss  or 
contamination  as  a  result  of 
underground  mining  operations 
conducted  after  October  24, 1992.  To 
date,  Ohio  has  made  a  determination  on 
six  of  the  complaints  that  water  loss  wai 
not  mining  related  and  on  six  of  the 
complaints  that  water  loss  was  mining 
related.  Fourteen  complaints  are  still 
being  investigated.  Twelve  of  the  14  are 
related  to  water  supplies  associated 
with  one  underground  coal  mining 


operation  and  are  not  subsidence 
related.  Ohio  also  stated  that  there  is 
only  one  pending  complaint  related  to 
structure  damage  from  subsidence. 

On  June  2, 1995,  OSM  met  with  the 
Ohio  Division  of  Reclamation  to  discuss 
the  enforcement  scheme  to  be  followed 
in  Ohio.  Ohio  stated  that  counterparts  to 
30  CFR  817.41(j)  and  817.121(c)(2)  are 
fully  provided  for  in  the  Ohio  program 
and  that  the  appropriate  enforcement 
scheme  for  Ohio  is  State  enforcement  of 
the  approved  Ohio  program 
(Administrative  Record  Number  OH- 
2131). 

Comments.  On  April  7. 1995,  OSM 
published  in  the  Federal  Register  (60 
FR  17741)  an  opportunity  for  a  pubUc 
hearing  and  a  request  for  pubUc 
comment  to  assist  OSM  in  making  its 
decision  on  how  the  underground  coal 
mine  subsidence  control  and  water 
replacement  requirements  should  be 
implemented  in  Ohio.  The  comment 
period  closed  on  May  8, 1995.  Because 
OSM  did  not  receive  a  request  for  one, 
OSM  did  not  hold  a  public  hearing. 
OSM  received  conunents  from  one  party 
in  response  to  its  notice  (Administrative 
Record  Number  OH-2141). 

The  party  commented  that  the 
enforcement  alternatives  incorporating 
total  or  partial  direct  interim  Federal 
enforcement  (items  (3)  and  (4)  in  section 
I.B.  above)  have  no  statutory  basis  in 
SMCRA  and  are  not  consistent  with 
Congress'  intent  in  creating  section  720 
of  SMCRA.  Tlie  party  also  commented 
that  the  waiving  of  ten-day  notice 
procedures  under  direct  Federal 
enforcement  is  not  consistent  with 
Federal  case  law.  OSM  does  not  agree 
with  the  commenter's  assertions,  and  it 
addressed  similar  comments  in  the 
March  31,  1995.  Federal  Register  (60  FR 
16722, 16742-16745).  These  concerns 
about  direct  Federal  enforcement  are 
moot  issues  in  Ohio  because  the 
Regional  Director  has  decided,  as  set 
forth  below,  not  to  implement  an 
enforcement  alternative  including  direct 
Federal  enfortxment. 

Director's  Decision.  Based  on  the 
information  discussed  above,  the 
Director  has  decided  that  enforcement 
of  the  underground  coal  mine 
subsidence  control  and  water 
replacement  requirements  in  Ohio  will 
be  accomplished  by  State  enforcement 
of  the  Ohio  program.  The  Director  has 
made  this  decision  after  soUciting 
pubhc  comment  (one  comment  was 
received)  and  providing  opportunity  for 
public  hearing  (no  requests  for  a  hearing 
were  received),  and  considering 
information  provided  by  Ohio  by  letters 
dated  January  18, 1995,  and  February  1, 
1995,  and  in  discussions  held  with  Ohio 
on  June  2, 1995.  The  Director  would  like 
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to  clarify  the  meaning  of  subsection  (E) 
of  OAC  1501:13-12-03.  This  subsection 
states  that  any  agreement  between  the 
operator  and  the  structure  owner  takes 
precedence  over  1501:13-12-03.  This 
section  appears  to  conflict  with  the 
requirements  of  section  720(a)(l]  of 
SMCRA,  which  requires  repair  or 
compensation  of  damaged  structiires 
without  regard  to  private  agreements 
(see  60  FR  16722. 16735;  March  31. 
1995).  When  OSM  approved  this 
subsection  in  1991.  OSM  asked  for 
clarification  from  Ohio  about  this 
subsection.  Ohio  clarified  this 
subsection  to  mean  that  the  agreement 
must  at  a  minimum  require  repair  or 
compensation  for  subsidence  damage  of 
a  protected  structure  and  that  anything 
less  than  this  would  be  considered  no 
agreement  between  the  parties  (56  FR 
52469,  52470-71;  October  21. 1991). 
Therefore,  this  subsection  is  in 
accordance  with  section  720(a)(1)  of 
SMCRA.  The  Director  has  concluded 
that  C%io  law  at  ORC  1513.162  and 
rules  at  OAC  1501:13-1-02(5);  1501:13- 
9-04(P);  and  1501:13-12-03  (C);  (D);  (E) 
as  clarified  in  56  FR  52469  (October  21. 
1991);  (F);  (H);  and  (I)  authorize 
enforcement  of  provisions  of  the  Energy 
PoUcy  Act  of  1992  in  Ohio  from  October 
24. 1992. 

If  cinnunstances  within  Ohio  change 
significanUy,  the  Director  may  reassess 
this  decision.  Formal  reassessment  of 
this  decision  would  be  addressed  by 
Federal  Register  notice. 

Dated:  July  20. 1995. 
David  G.  SimpMm. 

Acting  Regional  Director,  Appalachian 
Reg^nal  Coordinating  Center. 
[FR  Doc.  9S-18438  Filed  7-26-95;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart271 
[FRL-«264-8] 

Ohio:  Authorization  of  State  Hazardous 
Wests  Management  Program 

AQENCY:  Environmental  Protection 
Agency. 

ACTION:  hnmediate  final  rule. 

SUMSyURY:  Ohio  submitted  an 
application  seeking  final  authorization 
of  revisions  to  its  hazardous  waste 
program  under  the  Resource 


Conservation  and  Recovery  Act  of  1976. 
as  amended  (RCRA).  The  application 
included  a  program  description,  a 
statement  hy  the  Ohio  Attorney  General, 
a  memorandum  of  agreement,  and  the 
revisions  to  Ohio's  Administrative 
Code.  The  Environmental  Protection 
Agency  (EPA)  has  reviewed  Ohio's 
application  and  has  reached  a  decision, 
subject  to  public  review  and  comment, 
that  these  hazardous  waste  program 
revisions  satisfy  all  the  requirements 
necessary  to  qualify  for  final 
authorization.  Thus.  EPA  intends  to 
grant  final  authorization  to  Ohio  to 
operate  its  expanded  program,  subject  to 
authority  retained  by  EPA  under  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (hereinafter 
HSWA). 

EFFECTIVE  DATE:  Final  authorization  for 
Ohio  shall  be  effective  on  September  25. 
1995  imless  EPA  pubUshes  a  prior 
Federal  Register  (FR)  action 
withdrawing  this  immediate  final  rule. 
All  comments  on  Ohio's  final 
authorization  must  be  received  by  4:30 
p.m.  central  time  on  August  26, 1995.  If 
an  adverse  comment  is  received.  EPA 
will  publish  either  (1)  a  withdrawal  of 
this  immediate  final  rule  or  (2)  a 
dociunent  containing  a  response  to  the 
comment  which  either  affirms  that  the 
immediate  final  decision  takes  effiact  or 
reverses  the  decision. 
AOOftESSES:  Copies  of  Ohio's  final 
Authorization  Revision  Application  are 
available  for  inspection  and  copying 
from  9  a.m.  to  4  p.m..  at  the  following 
addresses:  Ms.  Kit  Arthur,  Ohio 
Environmental  Protection  Agency,  1800 
WaterMark  Drive.  Coliunbus.  Ohio 
43266,  Phone  614/644-2956;  Mr. 
Timothy  O'Malley,  U.S.  EPA  Region  5. 
Office  of  RCRA.  77  W.  Jackson,  Seventh 
Floor.  Chicago.  Illinois  60604,  Phone 
312/886-6085.  Written  comments 
should  be  sent  to  Mr.  Timothy 
O'Malley.  U.S.  EPA  Region  5.  Office  of 
RCRA.  77  W.  Jackson  (HRM-7J). 
Chicago.  Illinois.  60604.  Phone  312/ 
886-6085. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Timothy  O'Malley,  Ohio  Regulatory 
Specialist.  U.S.  EPA  Region  5,  HRM-7J. 
77  West  Jackson  Blvd.,  Chicago.  Illinois, 
60604,  (312)  886-6085. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  RCRA.  42  U.S.C. 
§  6929(b),  have  a  continuing  obligation 


to  maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  witii. 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program. 

In  accordance  with  40  CFR  271.21. 
revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  Parts  124, 
260-266.  268.  and  270. 

B.Ohio 

Ohio  initially  received  final 
authorization  for  its  program  effective 
June  30. 1989  (54  FR  271 70). 
SubsequenUy.  Ohio  received 
authorization  for  revisions  to  its 
program,  which  became  effective  on 
June  7. 1991  (56  FR  14203)  and  August 
19. 1991  (56  FR  28008).  On  June  21. 
1994,  Ohio  submitted  a  program 
revision  application  for  additional 
program  approvals.  Today,  Ohio  is 
seeking  approval  of  its  program  revision 
in  accordance  with  40  CFR  271.21(b)(3). 

EPA  has  reviewed  Ohio's  application, 
and  has  made  an  immediate  final 
decision  that  Ohio's  hazardous  waste 
program  revisions  satisfy  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Consequently.  EPA 
intends  to  grant  final  authorization  for 
the  additional  program  modifications  to 
Ohio.  The  public  may  submit  written 
comments  on  EPA's  immediate  final 
decision  up  until  August  26, 1995. 
Copies  of  Ohio's  application  for 
program  revision  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  A00IVS8E8  section  of 
this  notice. 

Approval  of  Ohio's  program  revision 
shall  become  effective  in  60  days  unless 
an  adverse  comment  pertaining  to  the 
State's  revision  discussed  in  this  notice 
is  received  by  the  end  of  the  comment 
period.  If  an  adverse  comment  is 
received.  EPA  will  publish  either  (1)  a 
withdrawal  of  the  immediate  final 
decision  or  (2)  a  notice  containing  a 
response  to  comments  which  either 
afBrms  that  the  immediate  final 
decision  takes  effiect  or  reverses  the 
decision. 

On  September  25. 1995,  Ohio  will  be 
authorized  to  carry  out,  in  lieu  of  the 
Federal  program,  those  provisions  of  the 
State's  program  which  are  analogous  to 
the  following  provisions  of  the  Federal 
program: 


Federai  requiremeni 


•Reportabte  Quantity  Adjustment  Melhyl  Bro- 
mide Production  Wastes,  October  6,  1989, 
(54  FR  41402). 

'Repoflabie  Quantity  At^ustment,  December 
11,1989.  (54  FR  50968). 

•LJBling  of  1,1-Dimelhylhydrazine  Production 
Wastes,  May  2. 1990.  (55  FR  18496). 

•Land  Disposal  Restrictions  for  Third  Third 
Scheduled  Wastes.  June  1,  1990.  (55  FR 
22520). 


Analogous  state  authority 


*ldenfification  and  Listing  of  Hazardous  Waste; 

Technical  Correction.  July  19.  1988.  (53  FR 

27162). 
Mining  Waste  Exclusion  I,  September  1.  1989. 

(54  FR  36592). 
Mining  Waste  Exclusion  II.  January  23.  1990. 

(55  FR  2322). 
Testing  and  Monitoring  Activities,  September 

29,  1989,  (54  FR  40260). 
Testing   and   Monitoring  Activities;   Technical 

CorrectKXi,  March  9,  1990,  (55  FR  8948). 
•Toxicity  Characteristic  Revisions,  March  29, 

1990.  (55  FR  11798)  and  June  29.  1990,  (55 

FR  26986). 

•Exception  Reporting  for  Small  Quantity  Gen- 
erators of  Hazardous  Waste,  September  23. 
1987,  (52  FR  35894). 

•Corrective  Action  for  Injection  WeHs,  Decenrv 
t)er  1,  1987,  (52  FR  45788). 

Delay  ot  Closure  Period  for  Hazardous  Waste 
Management  Facilities.  August  14.  1989.  (54 
FR  33376). 


•HSWA  Codification  Rule  2— Permit  Condttions 
to  Protect  Human  Health  and  the  Environ- 
ment. December  1,  1987.  (52  FR  45788). 

•Land  Disposal  Restrictions;  Correction  to  the 
First  Third  Scheduled  Wastes.  September  6, 
1989.  (55  FR  36967)  and  June  13.  1990.  (55 
FR  23935). 

•Land  Disposal  Restrictions  for  Third  Third 
Scheduled  Wastes;  Technical  Amendment. 
January  31, 1991.  (56  FR  3864). 


Ohio  A*ninistrative  Code  (OAC)  3745-51-32;  Appendix  II  to  3745-51-20;  and  Appendw  to 
3745-51-30;  effective  Febaiary  11,  1992. 

OAC  3745-61-51;  Appendw  to  3745-61-11;  Appendix  to  3745-61-30;  effecfive  Febnjary  11. 

1992. 
OAC  3745-61-32.  Appendw  II  to  3745-51-20;  Appendix  to  3745-51-30;  effective  February 

11    1992 

OAC  374&^1-20(B):  3745-51-21  (B);  3745-61 -22(B);  3745-61-23(8);  Appendix  to  3745-51- 
30  3745-51-31;  3745-51-33(0);  374S-52-1 1  (C);  3745-62-34(A)(4);  3745-64-1 3(A)(2) 
Comment;  3746-56-29;  3745-56-56;  3745-56-81;  3745-57-12(A)  and  (B);  3745-65- 
13(A)(2)  Comment;  3745-67-29;  3745-67-56;  3745-67-81;  3745-68-1 2(A)  and  (B);  374&- 
59-01  (C).(C)(3).(C)(3)(a).  and  (C)(3)(b);  3745-59-02(A)(i).(A)(2),(A)(3),(A)(3)(a)-(h), 
(A)(4).(A)(5),(A)(6),(A)(7).(A)(7)(aHc);  3745-59^(A)  and  (B);  37^^  3745-69^ 
3745-59-40(A)  and  (C);  3745-69-41;  3745-59-42;  3745-59-43;  3745-65-01  (E);  effective 
February  11  1992.  OAC  Rule  3745-51-24  (B);  effective  March  31.  1992.  OAC  Riie  3745- 
59-07;  3745-59-07  (A)(1)(b).(A)(2)(a)(ij).(A)(3)(b).  (A)(7H9).  (B)(4)(b).(B)(5)(a).(B)(5)(C). 
(B)(7).(C);  effective  Septemt»f  7,  1992. 

OAC  3746-61-05(E)  and  (F)(2);  effective  February  1 1 .  1992. 

OAC  3745-51-03(A)(2)(a)  and  (A)(2)(c);  OAC  3745-51-04(B)(7),(B)(7)(a).  (B)(7)(a)(l)- 
(xxiv)  (B)(7)(b),  (B)(7)(b)(i>-(xx);  effective  February  11, 1992. 

OAC  3745-60-10(A)(20);  3745-51 -04(B)(7),  (B)(7)(a)(iHxxiv).  (B)(7)(b),  (B)(7)(b)(iHxx);  ef- 
fective February  11,  1992.  OAC  3745-^-23(E);  effective  March  31,  1992. 

OAC  3745-50-1 1(A)(4);  ^  Appendix  tl  to  3745-51-20;  effective  February  11, 1992. 

OAC  3745-60-1 1(A)(5);  Appendta  II  to  3746-51-20;  eftedive  February  11, 1992. 

OAC  3745-51-08;  3745-67-21  (D)(1);  3745-67-73  (A);  3745-61-04(B)(6)(a),  (B)(9),(B)(10); 
3745-51 -30(C)-  3745-57-03(E)(1);  effective  February  11.  1992.  OAC  3745-51-24(A)  and 
(B);  Appendix  to  3746-51-24;  effective  March  31.  1992.  OAC  3745-69-07;  effective  Sep- 
tef^^.  1992.  ^  ^  ,^   ,„^ 

OAC  3746-62-42(A)(1).(A)(2).  and  (B);  3745-62-44;  etsctive  February  1 1,  1992. 

OAC  3745-50-46(B);  effective  February  1 1 , 1 992. 

OAC  3745-64-1 3(A)(1),  (A)(3)(a).  and  (B)(1);  3745-55-1 2(D)(2)(a)  a««(D)<2)(»>):  37^^13 
(A)(A)(1)(b)(i).(B),(B)(1)(b)(i).(C),(C)(1),  (C)(2).(D),(D)(1).(D)(1)(aHe).(D)(2),(D)(3^. 

D)4)(E(S(1).(E(l(a^^^  (E)2H4).  (E)(4)(aHc).(E)(5).(E)(6).(E)(7)^)(7)(aHd); 
3745-55-42(A)(3)  and  (A)(4);  374&-«5-13(A)(1),(A)(3)(a)  and  (B)(1);  3745;^  2(D)^)(a) 
and  (D)(2)(b);  3745-66-l3(A),(A)(1)(b)(i).(B),(B)(1)(b)(i), 

(C)(C)(1),(C)(2).(D).(D)(1).(D)(1)(aHe).  (D)(2),(D)(3),(D){4),(E).(E)(1).(E)(1)(a)-(^ 

(E)KE)(k(E)W;(E)(4)(aHc),(E)S.  (E)(6),(E)(7),(E)(7)(aHd):  3745-66-l2(A)(3)  and 
(A)(4);  effective  Febmary  11, 1992. 

OAC  3745-50-40(L);  effective  March  31 ,  1 992. 

OAC  3745-68-30(B);  3745-59-01(C),(E).(E)(1),  (E)(2),  and  (E)(3):  3745^6^(n;  3745-59- 
33(A),(F)  and  (G);  3745-59-50(0),  effective  February  1 1,  1992.  OAC  3745-59-07(A)(3)  and 
(B)(7);  effective  September  7, 1992. 

OAC  3745-51 -03(D)(1);  3745-51 -20(B);  3745-52-10  Comment  2;  3745-52-11(0)^745-52- 
34(D)(4);  3745-69-02(A)(5).(A)(7)(a),(A)(7)(b).(A)(3),  (A)(3)(a>-<h);  3745-69-09(A)  arid 
(D)(1)(b);  3745-59-33  (B);  3745-59-35(A),(C),(D),  and  (E);  3745-69-40(A);  Appendix  to 
3745-59-40;  3745-59-41  (A);  3746-59-42(A).(A)(2)  and  (A)(3);  Appendices  I  and  M  to 
3745-59-42;  3746-69-43  (A),(C).(C)(1  ),(C)(2)  and  (C)(3);  3745-51^1  (A);  effec^  Feb- 
ruary 11  1992.  OAC  3745-69-07(A),(A)(1)(b).(A)(2)(a)(K),  (A)(3)(b).(A)(6)  and 
(A)(7).(A)(8).(A)(9).  (A)(10)  and  (B)(4)(b);  effective  September  7.  1992. 


•  (Kicates  HSWA  raquiremenL 


EPA  shall  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits,  that  contain  conditions  based 
upon  the  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization,  and  which  were  issued 
by  EPA  prior  to  the  effective  date  of  this 
authorization.  EPA  has  previously 
suspended  issuance  of  permits  for  the 


other  provisions  on  June  30. 1989,  Jime 
7, 1991.  and  August  19. 1991.  the 
effective  dates  of  Ohio's  final 
authorization  for  the  RCRA  base 
program,  and  for  subsequent  program 
revisions. 

Ohio  is  not  authorized  to  operate  the 
Federal  program  on  Indian  lands.  This 
authority  remains  with  EPA  unless 


provided  otherwise  in  a  futur^  statute  or 
regulation. 

C  Decision 

I  conclude  that  Ohio's  program 
revision  meets  all  of  the  statutory  and 
regulatory  requirements  established  by 
RCRA  described  in  its  revised  program 
application,  subject  to  the  limitations  of 
the  HSWA.  Accordingly,  EPA  grants 


JMI 
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Ohio  final  authorization  to  operate  its 
hazardous  waste  program  as  revised. 
Ohio  ciurently  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  focihties  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA 

Cgram  and  its  amendments.  Ohio  also 
primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  imder 
section  3007  of  RCRA.  and  to  take 
enforcement  actions  under  sections 
3008,  3013,  and  7003  of  RCRA. 

D.  Codification  in  Part  272 

EPA  incorporates  by  reference 
authorized  State4>rograms  in  Part  272  of 
40  CFR  to  provide  notice  to  the  public 
of  the  scope  of  the  authorized  program 
in  each  State.  Incorporation  by  reference 
of  the  Ohio  program  will  be  completed 
at  a  later  date. 

Campliance  With  Executtre  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
raquirements  of  Section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  4  U.S.C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
apphcabihty  of  certain  Federal 
regulations  in  favor  of  Ohio's  program, 
thereby  eliminating  dupUcative 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  It  does  not  impose 
any  new  biudens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibiUty  analysis. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq. ,  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  materials  transportation. 
Hazardous  waste,  Indian  lands, 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  tiie 
authority  of  sections  2002(a),  3006  and 


7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C  6912(a),  6926,  and 
6974(b). 

Dated:  July  17, 1995. 
Dmrid  A.  Ulliich. 

Acting  Regfonal  Administrator. 

IFR  Doc  95-18373  Filed  7-26-45: 8:45  am] 
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48  CFR  Parts  1501, 1503. 1504, 1505. 
1506, 1509, 1512, 1513, 1514, 1515, 
1516, 1519, 1520. 1522, 1524, 1525, 
1530, 1531, 1532. 1533, 1536, 1545, 
1546 

[FRL-8264-7] 

AcquisitkNi  Regulation;  Removal  of 
OtMOleta  and  Unnecessary 
Regulations 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  removing  sections  of 
the  EPA  Acquisition  Regulation 
(EPAAR)  which  are  obsolete,  confusing, 
or  involve  delegations  or  procedures 
internal  to  the  Agency  not  required  for 
inclusion  in  the  EPAAR. 
EFFECTIVE  DATE:  July  27. 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Schaffer  at  (202) 260-9032, 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  EX:  20460 
(Mail  Code  3802F). 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  President  directed  each  agency  to 
report  by  June  1. 1995.  all  Agency 
regulations  which  can  be  deleted 
because  they  are  obsolete,  confusing,  or 
unenforceable.  This  effort  is  aimed  at 
making  all  our  regulations  cleaner, 
cheaper,  and  smarter.  Tbls  final  rule 
eliminates  numerous  sections  which  are 
outdated  or  unnecessary.  Additionally, 
this  rule  eliminates  certain  delegations 
and  designations  of  authority  covered 
elsewhere  in  internal  Agency  guidance. 

In  addition,  EPA  also  plans  to  delete 
internal  Agency  procedures  for 
incorporation  into  internal  Agency 
guidance  dociunents  at  a  later  date. 
These  procedures  are  contained  in  the 
following  sections: 


EPAAR  section 

Title 

1501.602-3 

RatificatKXTS. 

1504.804-5  

Detailed  procedures  fof 

dosing  out  contract  files. 

1506.371  

Conduct  of  market  surveys. 

1509.^70-1  

Scope  of  subpart. 

1509.170-2  

Appllcatiility. 

1509.170-3 

Purpose. 

EPAAR  section 

Tide 

1509.170^ 

Procedures. 

1509-406  

Pfoceduree. 

1509.407-3 

Procedures. 

1513.570  

Oral  purchase  orders. 

1517.201  

Exercise  of  options. 

1533.212 

Contracting  Officer's  duties 

upon  appeal. 

1536.201  

Evaluation  of  contractor  per- 

formance. 

1536.602-2 

Establisfment  of  evaki^ion 

boards. 

1537.200  

Scope  of  subpart. 

1537205  

Management  controls. 

1542.700 

Scope  of  subpart 

-1542.705 

Final  mdkect  cost  rates. 

1542.705-1  

Contracting  Officer's  deter- 

nwnation  procedure. 

B.  Executive  Order  12866 

This  rule  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866;  therefore,  no 
review  is  required  at  the  Office  of 
Information  and  Regulatory  Affairs, 
within  OMB. 

C  Paperwork  Rednctitni  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  rule  does  not 
propose  any  information  collection 
requirements  which  would  require  the 
approval  of  OMB  under  44  U.S.C.  3501. 
et  seq. 

D.  Regulatory  Flexibility  Act 

This  rule  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  FlexibiUty  Act,  5  U.S.C.  601 
et.  seq. 

E.  Unfunded  Mandates 

This  final  nile  does  not  impose 
unfunded  mandates  on  state  and  local 
entities  or  others,  It  will  make  the 
internal  Agency  procurement  process 
more  efficient. 

List  of  Subfects  in  48  CFR  Parts  1501, 
1503, 1504. 1505, 1506, 1509. 1512, 
1S13. 1514. 1515. 1516. 1519. 1520, 
1522, 1524, 1525, 1530. 1531, 1532, 
1533, 1536. 1545.  and  1546 

Government  procurement. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  15  of  Title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  Parts 
1501, 1503, 1504, 1505. 1506,  1509, 
1512, 1513. 1514. 1515. 1516, 1519. 
1520, 1522. 1524, 1525. 1530.  1531. 
1532, 1533, 1536, 1545,  and  1546 
continues  to  read  as  follows: 

Authority:  Sec.  205(c).  63  Stat.  390.  as 
amended.  40  U.S.C.  486(c). 

2.  Section  1501.101  is  revised  to  read 
as  followrs: 
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1501.101    Purpose. 

This  subpful  estabhshes  Chapter  15, 
the  Environmental  Protection  Agency 
Acquisition  Regulation  (EPAAR),  within 
Title  48,  the  Federal  Acquisition 
Regulations  System. 

3.  In  Section  1501.602-3,  paragraph 
(c)(2)  is  revised  to  read  as  follows: 

1501.002-3    Ratification  of  unauthorized 
commitnients. 

»        »        •        *        • 

(c)(1)*  •  * 

(2)  For  ratification  actions  which  arise 
in  regional  offices  or  laboratory  sites, 
the  Chief  of  the  Contracting  Office  to 
whom  the  activity  functionally  reports 
is  the  ratifying  official. 
*        •        *        *        • 

4.  Section  1503.602  is  revised  to  read 
as  follows: 

1503402    Exceptions. 

The  Assistant  Administrator  for 
Administration  and  Resources 
Management  may  authorize  an 
exception,  in  writing,  to  the  policy  in 
FAR  3.601  and  1503.601  for  the  reasons 
stated  in  FAR  3.602,  if  the  exception 
would  not  involve  a  violation  of  18 
U.S.C.  203, 18  U.S.C.  205, 18  U.S.C  207, 
18  U.S.C.  208,  or  EPA  regulations  at  40 
CFR  part  3.  The  Assistant  Administrator 
shall  consuh  with  the  Designated 
Agency  Ethics  Official  before 
authorizing  any  exceptions. 

5.  Section  1505.202  is  revised  to  read 
as  follows: 

1506.202    Exceptions. 

The  Contracting  Officer  need  not 
submit  the  notice  required  by  FAR  5.201 
when  the  Contracting  Officer 
determines  in  writing  that  the  contract 
is  for  the  services  of  experts  for  use  in 
preparing  or  prosecuting  a  civil  or 
criminal  action  under  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986. 

6.  Section  1515.608  is  amended  by 
removing  paragraphs  (b)(2)  and  (c)(2); 
by  redesignating  paragraph  (b)(3)  as 
(b)(2)  and  by  revising  paragraph  (b) 
introductory  text,  by  revising  newly 
designated  (b)(2)  introductory  text;  and 
by  redesignating  paragraph  (c)(1)  as  (c) 
introductory  text  and  redesignating 
paragraphs  (cKDti).  (ii)  and  (iii)  as 
(c)(1),  (2)  and  (3).  respectively;  and  the 
tiUe  to  paragraph  (c)  introductory  text  to 
read  as  follows: 

1515.608    Proposal  evaluation. 

(a)  *  •  * 

(b)  Technical  evaluation  panel  report 
of  initial  offers.  The  TEP  shall  deliver 
their  report  to  the  Contracting  Officer 
upon  completion  of  the  evaluation  of 
initial  offers. 


(I)*** 

(2)  The  TEP  reiKVt  shall  also  include: 

•  *  • 

(c)  Technical  evaluation  panel  report 
/(Mowing  the  competitive  range 
determination.  *  •  •' 

•  *        •        •        * 

7.  Section  1532.102  is  revised  to  read 
as  follows: 

1532.102    Description  of  contract  financing 
methods. 

Progress  payments  based  on  a 
percentage  or  stage  of  completion  are 
authorized  for  use  as  a  payment  method 
under  EPA  contracts  or  subcontracts  for 
construction  and  alteration  or  repair  of 
buildings,  structures,  or  other  real 
property. 

8.  The  following  sections  are 
removed: 


EPAAR  section 


1501.303 


1501.304 


1501.404  .... 
1503.101-3 
1503.103-2 
1503.203  .... 


Title 


1503.301  .... 
1503.408-1 
1503.409  ... 


1503.502 
1503.603 

1505270 

1505.401 
1505.502 
1506.202 

1506.301 
1506.302 


1506.302-1 


1506.303  .... 
1506.370  .... 
1506.372  .... 
1509.105-2 


1509.105-3 

1509.506  .... 
1509.508  .... 
1514205-1 
1514.404-1 


1514.406-3  .. 

1514.406-4  .. 

1515.403 

1515.610-70 


Codification  and  pubfic  par- 
ticipation. 
Agency  control  and  compli- 
ance procedures. 
Class  deviations. 
Agency  regulations. 
Evaluating  ttie  certification. 
Reporting  suspected  viola- 
tions of  the  gratuities 
clause. 
General. 
Responsibilities. 
Misrepresentations  or  viola- 
tions of  ttie  covenant 
against  contingent  fees. 
Sutx»ntractor  kicJctjacks. 
.Responsibilities  of  tt)e  Corv 

tracting  Officer. 
Use  of  synopses  to  perform 

market  surveys. 
General. 
Authority. 
Establishing  or  maintaining 

alterative  sources. 
Policy. 

Circumstances  Permitting 
other  than  full  and  open 
competitkxi. 
Only  one  responsible 
source  and  no  other  sup- 
plies or  services  will  sat- 
isfy agency  requirements. 
Justificatkxis. 
Limited  competition. 
Class  justification. 
Determinatkjns  and  docu- 

merHation. 
Disck)sures  of  preaward  in- 
formation. 
Procedures. 
Examples. 

Estatilishment  of  lists. 
Car)cellation  of  invitations 

after  opening. 
Ottier  mistakes  disck)sed 

t)efore  award. 
Mistakes  after  award. 
Solicitatkjn  mailing  lists. 
Limited  discussions  versus 
full  negotiatkxis. 


EPAAR  sectkm 

TWe 

1515.804-»  ..... 

of  submissnn  of  certified 

cost  or  pricing  data. 

1515.1003 

Debriefings. 

1519.602-1  

Referral. 

1520.102  „ 

Latxy  surplus  area  goals. 

1520.303 

Review  of  subcontracbng 

program. 

1522.10^-4  

Approvals. 

1522.608-3  

Protests  against  eligibility. 

1522.608-4  

Award  upon  final  determirta- 

tion. 

1522.608-6  

Postaward. 

1522.1003 

Applnabiiity. 

1522.1306 

Complaint  procedures. 

1522.1403  

Waivers. 

1522.1406 

Complaint  procedures. 

1524202 

Policy. 

1525.102  

Policy. 

1530.304  „ 

Waiver. 

1531.101  

Objectives. 

1532.402 

General. 

1532.407  

Interest. 

1532.409-2 

Recommendatkxi  for  d»- 

approval. 

1532.412  

Contract  clause. 

1533209 

Suspected  fraudulent 

claims. 

1533211  

Contracting  Officer's  deci- 

sion. 

1536203 

Government  estimate  of 

construction  costs. 

1536.602-4  

Selectkxi  autfx>rity. 

1536.602-5  

Short  Selection  processes 

for  contracts  not  to  ex- 

ceed $10,000. 

1536.604  

Performance  evaluaton. 

1536.605  

Government  estimate  of  ar- 

chitect-engineer work. 

1545.403  

Rental— Use  and  Charges 

clause. 

Dated:  July  10 

.1995. 

Acting  Director, 

Office  of  Acquisition 

Management. 

> 

Jeanette  L.  Brown, 

[FR  Doc.  95-18372  Filed  7-26-95;  8:45  am) 

DEPARTMENT  OF  COMMERCE 

Natiofial  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 

[Docket  No.  950426116-6184-02;  LD. 
0404950] 

RIN  0648-AQ14 

Atlantic  Tuna  Rsheries;  Quotas  and 
Permit  Requirements 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 


summary:  NMFS  issues  this  final  rule  to 
revise  the  regulations  governing  the 
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Atlantic  tuna  fisheries  to:  Set  Atlantic 
bluefin  tuna  (ABT)  fishing  category 
quotas  for  the  1995  fishing  year,  control 
fishing  effort  in  the  ABT  General 
category;  extend  vessel  and  dealer 
permitting  and  reporting  requirements 
to  additional  Atlantic  tunas  fisheries; 
adjust  angler  bag  limits;  and  make 
amendments  to  clariiy  the  regulations, 
facihtate  enforcement  and  improve 
management  efficiency. 

Thrae  regulatory  amendments  address 
scientific  monitoring  and  allocation 
issues  in  the  ABT  fisheries  and  simpUfy 
rules  applicable  to  recreational  fishing 
for  tiuias.  The  permitting  and  reporting 
provisions  enhance  data  collection  and 
enforcement  of  catch  restrictions  in  the 
Atiantic  tuna  fisheries  and  enable  the 
United  States  to  collect  fishery 
information  needed  by  the  International 
Commission  for  the  Conservation  of 
Atiantic  Tunas  (ICCAT)  to  produce 
stock  assessments.  These  actions  are 
necessary  to  begin  implementation  of 
the  1993  recommendation  of  ICCAT 
regarding  fishing  effort  on  yellowfin 
tuna,  and  to  implement  the  1994 
recommendation  of  ICCAT  regarding 
fishing  quotas  for  ABT,  as  required  by 
the  Atlantic  Timas  Convention  Act 
(ATCA). 

EFFECTIVE  DATE:  July  28, 1995. 
ADDRESSES:  Copies  of  the  Final 
Environmental  Impact  Statement  (FEIS) 
and  final  Regulatory  Impact  Review/ 
Regulatory  Flexibifity  Analysis  (RIR/ 
RFA),  are  available  from  Richard  B. 
Stone,  Chief,  Highly  Migratory  Species 
Management  Division  (F/CM4).  NMFS, 
1315  East-West  Highway,  Silvfer  Spring. 
MD  20910.  Comments  regarding  the 
biuden-hour  estimate  or  any  other 
aspect  of  the  collection-of-information 
requirement  contained  in  this  rule 
should  be  sent  to  Richard  B.  Stone  and 
to  the  Office  of  Management  and  Budget 
(OMB),  (0648-0040;  0648-0168;  0648- 
0202;  0648-0239;  0648-0247), 
Attention:  NOAA  Desk  Officer. 
Washington.  DC  20503.  • 

Permit  appUcations  and  reporting 
forms  are  available  fit>m  NMFS. 
Northeast  Regional  Office,  1  Blackburn 
Drive,  Gloucester,  MA  01930-3799;  or 
from  NMFS,  Southeast  Regional  Office, 
9721  Executive  Center  Drive,  St 
Petersburg,  FL  33702-2432. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  W.  Rogers,  301-713-2347; 
or  Kevin  B.  Foster,  508-281-9260. 
SUPPLEMENTARY  INFORMATION:  The 
Atiantic  tuna  fisheries  are  managed 
imder  regulations  at  50  CFR  part  285 
implementing  the  recommendations  of 
ICCAT  and  issued  under  the  authority 
of  ATCA,  16  U.S.C.  971  et  seq.  ATCA 
authorizes  the  Secretary  of  Commerce 


(Secretary)  to  issue  such  regulations  as 
may  be  necessary  to  carry  out  the 
recommendations  of  ICCAT.  The 
regulatory  authority  of  the  Secretary 
with  respect  to  ICCAT 
reconunendations  has  been  delegated  to 
the  Assistant  Administrator  for 
Fisheries,  NOAA  (AA).  The  AA  has 
determined  that  provisions  of  this  final 
rule  are  necessary  to  implement  the 
recommendations  of  ICCAT. 

Purpose  of  Current.  Action 

Background  information  about  the 
need  for  revisions  to  Atiantic  tima 
fishery  regulations  was  provided  in  the 
notice  of  proposed  rulemaking  (60  FR 
25665.  May  12. 1995)  and  is  not 
repeated  here. 

Management  Measures 

These  regulatory  changes  will 
improve  NMFS'  ability  to  implement 
the  ICCAT  recommendations  and 
further  the  management  objectives  for 
the  domestic  tima  fisheries: 

1.  Quota  Allocations 

Initial  ABT  quotas  by  category  for  the 
1995  fishing  year  are  established  as 
follows:  General  category — 438  mt; 
Harpoon  Boat  category— 47  mt;  Purse 
Seine  category — 250  mt;  Angling 
category — 324  mt;  Incidental  category — 
125  mt;  Inseason  Reserve — 145  mt.  The 
quota  for  the  Angling  category  is  further 
subdivided  as  follows:  Southern  area 
school  bluefin — 70  mt;  northern  area 
school  bluefin — 80  mt;  large  school/ 
small  medium  bluefin — 170  mt;  and 
large  medium/giant  bluefin  (may  not  be 
sold)— 4  mt.  The  quota  for  the 
Incidental  category  is  further 
subdivided  as  follows:  Southern  area 
longline — 100  mt;  northern  area 
longline — 23  mt;  and  other  gear — 2  mt. 

2.  General  Category  Effort  Controls 

Monthly  subquotas  and  effort  controls 
are  established  for  the  ABT  General 
category  for  the  1995  fishing  year.  The 
initial  438  mt  quota  for  the  General 
category  is  subdivided  as  follows:  June/ 
July— 88  mt;  August— 175  mt; 
September— 131  mt;  and  October— 44 
mt.  The  AA  may  designate  a  portion  of 
the  October  quota  for  a  particular 
geographical  area. 

Tnis  rule  establishes  regulatory 
authority  for  the  AA  to  control  effort  in 
the  General  category  fishery  by 
designating  "no-fishing"  days.  Prior  to 
the  start  of  each  fishing  season, 
scheduled  "no-fishing"  days  will  be 
pubUshed  in  the  Federal  Register  for  a 
comment  period  of  30  days.  For 
calendar  year  1995,  this  notice  and 
comment  procedure  is  waived  because 
such  effort  controls  were  discussed  at 


pubUc  hearings  on  the  proposed  rule. 
Notice  is  hereby  given  that,  for  1995, 
-scheduled  days  on  which  no  large 
medium  or  giant  ABT  may  be  retained 
by  persons  on  board  vessels  permitted 
in  the  General  category  are:  July  30.  and 
31:  August  2. 6.  7. 10. 11, 12. 16,  20,  21, 
23,  27.  28.  and  30;  and  September  5.  6, 
10, 11. 13. 17. 18.  20.  24,  25,  and  27.  A 
designated  "no-fishing"  day  may  be 
waived  if  the  AA  determines  that  sudi 
effort  control  is  impeding  attainment  of 
the  monthly  quota.  If  appUcable.  a 
notice  of  such  waiver  will  be  filed  with 
the  Office  of  the  Federal  Register  a 
minimum  of  5  days  in  advance  of  the 
scheduled  "no-fishing"  day. 

3.  Permits  and  Reporting 

Permits  and  reporting  are  required  for 
all  of  the  Atlantic  tuna  fisheries.  Vessels 
taking  any  Atiantic  tima  for  recreational 
or  commercial  purposes  and  fish  dealers 
purchasing  any  Atlantic  tima  must  be 
issued  appropriate  permits  by  the 
Director,  Northeast  Region,  NMFS 
(Regional  Director).  Dealer  permits  for 
the  Atiantic  tima  fisheries  must  be 
obtained  by  November  15, 1995.  Vessel  - 
permits  for  the  Atiantic  tuna  fisheries 
must  be  obtained  by  November  15. 1995 
for  commercial  vessels  including  charter 
and  headboat  vessels,  and  by  January  1, 
1996  for  private  recreational  vessels. 
Atiantic  tunas  landed  by  vessels 
permitted  in  the  Angling  category  must 
not  be  sold. 

Only  one  category  of  Atiantic  tunas 
permit  may  be  issued  for  a  vessel. 
Persons  on  board  General  category 
vessel^may  fish  for  non-commercial 
size  class  ABT  or  other  species  of 
Atiantic  tunas,  except  when  the  catch 
limit  for  commercial  size  class  ABT  has 
been  retained  or  possessed.  Current 
vessel  and  dealer  permittees  in  the  ABT 
fishery  may  fish  for.  sell,  or  purchase 
other  species  of  Atlantic  tunas  without 
need  of  tm  additional  permit.  Current 
vessel  and  dealer  permittees  in  the 
Atlantic  shark,  and  Atiantic  swordfish 
fisheries  may  fish  for,  sell,  or  purchase 
aU  species  of  Atlantic  tunas,  except 
ABT,  without  need  of  an  additional 
permit.  Handgear  fishermen  who  are 
operating  solely  in  the  exclusive 
economic  zone  (EEZ)  surrounding 
Puerto  Rico  and  the  U.S.  Virgin  Islands 
and  dealers  of  tuna  taken  by  handgear 
from  those  waters  are  also  exempt  from 
permit  requirements  for  the  Atlantic 
tuna  fisheries. 

Permanent  consolidation  of  permits 
and  ABT  allocations  is  authorized  for 
owners  of  vessels  permitted  in  the  ABT 
Purse  Seine  category,  however,  vessel 
operators  transferring  permits  may  not 
fish  with  purse  seines  in  any  directed 
Atlantic  tuna  fishery. 


4.  Catch  Limits 

ABT  recreational  catch  limits 
applicable  to  persons  on  board  vessels 
permitted  in  the  Angling  category  are 
two  fish  per  angler  per  trip  from  among 
the  school/large  school  size  classes  plus 
one  fish  per  vessel  in  the  small  medium 
size  class.  In  addition,  one  fish  per  year 
per  vessel  is  authorized  in  the  large 
medium  or  giant  class,  provided  it  is 
reported  and  is  not  sold. 

Persons  on  board  vessels  permitted  in 
the  General  category  or  permitted  in  the 
Charter/Headboat  category  may  fish 
under  the  catch  limits  for  Atlantic  tunas 
applicable  to  the  Angling  category. 
Captains  and  mates  on  board  vessels 
permitted  in  the  Charter/Headboat 
category  may  be  counted  as  anglers  for 
the  purposes  of  recreational  catch 
limits. 

Regardless  of  permit  category,  all 
fishing  for  any  species  must  cease  and 
the  vessel  must  return  to  port  to  offload 
once  a  large  medium  or  giant  ABT  is 
retained  or  possessed  under  regulations 
pertaining  to  the  Angling  category  or 
General  category  fishery,  as  appUcable. 

5.  Size  Limits 

The  n*'"'""""  size  for  yellowfin  and 
bigeye  tuna  is  22  inches  (56  cm)  total 
fork  length  according  to  the  curved 
measureinent  method. 

6.  Other  Amendments 

Other  amendments  to  the  regulations 
at  50  CFR  part  285  are  made  to  restrict 
close  approaches  by  purse  seine  vessels 
to  other  vessels  actively  fishing,  allow 
for  a  10  percent  per  season  and  15 
percent  per  trip  incidental  catch  of  large 
medium  ABT  by  purse  seine  operators, 
codify  the  allowance  for  purse  seine 
vessel  operators  to  transfer  ABT  at  sea, 
restrict  issuance  of  letters  of 
authorization  to  the  Director,  redefine 
authorized  gear  for  the  Atlantic  tuna 
fisheries  and  clarify  gear  use  by  permit 
category,  define  commercial  and 
recreational  fishing,  redefine  the  curved 
measurement  method,  authorize  use  of 
certain  catch-and-release  tags  issued  by 
organizations  other  than  NMFS,  clarify 
the  regulations  pertaining  to  sale  of 
small  ABT  and  possession  by  dealers, 
and  expand  the  appUcabihty  of  subpart 
C  regulations  to  all  Atiantic  timas  other 
than  bluefin.  These  changes  will  not 
affect  the  conduct  of  the  tima  fisheries 
except  to  facilitate  enforcement,  reduce 
discarding,  and  reduce  gear  conflict. 
Without  such  changes,  the  fisheries 
cannot  be  monitored  or  enforced  with 
maximum  effectiveness. 


Comments  and  Responses 

1.  Quota  Allocations 

Comment:  Many  fishery  participants 
stated  the  need,  based  on  increased 
participation  rates  and  the  usefulness  of 
scientific  data  obtained,  to  increase  the 
allocation  to  the  Angling  and  General 
categories  by  reducing  the  allocation  to 
the  Purse  Seine  category.  Others 
commented  that  the  underharvest  from 
the  1994  Angling  category  fishery 
should  be  used  to  cover  the  1994 
overharvest  in  the  General  category 
rather  than  reduce  the  initial  quota  for 
the  General  category  in  1995. 

Response:  NMFS  agrees  that 
participation  in  the  General  and  Angling 
categories  has  increased  in  recent  years 
and  has  resulted  in  early  closures  for 
these  categories.  Because  of  the  reUance 
on  the  large  fish  and  small  fish  catch- 
per-unit-effort  (CPUE)  indices  for  stock 
assessment,  the  General  and  Angling 
category  fineries  should  be  kept  open 
as  long  as  possible  to  achieve  high 
survey  sampling  rates  over  the  widest 
possible  geographic  area.  Also,  NMFS, 
in  response  to  recommendations  from 
the  National  Research  Council,  has 
increased  scientific  sampling,  working 
with  outside  organizations,  for  genetic 
studies,  microconstituent  analysis, 
sexual  maturity  determination,  tagging 
studies,  and  age  and  growth  studies.  For 
these  reasons,  NMFS  has  reallocated  51 
mt  from  the  Purse  Seine  category  (the 
only  category  which  has  not  been 
subject  to  increased  participation  and 
premature  closure)  to  the  Reserve 
category.  A  total  reserve  of  145  mt  will 
allow  NMFS  to  transfer  tonnage  into 
other  categories  as  needed  to  keep 
fisheries  open  to  maximize  scientific 
data  collection.  The  criteria  for  such 
inseason  transfers  are  stipulated  in  the 
regulations  and  are  not  changed  by  this 
rule. 

Comment:  The  General  Category  Tuna 
Association  (GCTA)  petitioned  NMFS  to 
amend  rules,  regulations,  and  guidelines 
for  allocation  of  U.S.  quota,  and  to 
reallocate  the  quota  among  user  groups. 
More  specifically,  GCTA  requested  that 
NMFS  address  areas  of:  (1)  Reallocation, 

(2)  Control  of  bycatch  and  discards,  and 

(3)  Modification  of  methodology  used  in 
computing  costs  and  benefits  related  to 
the  directed  bluefin  tuna  fishery. 

Response:  See  response  to  previous 
comment.  In  addition,  NMFS  agrees  that 
there  could  be  additional  reduction  in 
bycatch.  and  NMFS  is  supporting 
research  in  this  area.  NMFS  will 
continue  to  monitor  advances  in  this 
research  to  see  if  additional  regulatory 
action  is  necessary.  The  FEIS  considers 
the  effect  of  various  management 
options  in  terms  of  net  economic 


benefits,  as  required  under  E.0. 12866. 
However,  the  FEIS  also  examines,  to  the 
extent  that  data  are  available,  the 
economic  impact  of  the  management 
alternatives,  including  expenditures  and 
employment. 

Comment:  Many  people  commented 
that  allocation  of  quota  to  the  Purse 
Seine  fishery,  which,  they  assert,  does 
not  provide  useful  catch  and  effort 
information  for  scientific  monitoring 
purposes,  does  not  support  the  overall 
ICCAT  objective  of  a  scientific 
monitoring  quota  for  ABT. 

flesponse;  NMFS  agrees  that  fishery 
data  are  essential  to  monitor  the  status 
of  the  bluefin  tuna  resource.  Information 
fiom  commercial  fisheries  that  can  be 
used  for  scientific  monitoring  (i.e.,  input 
to  stock  assessments)  includes  landings 
data,  size  fi«quency  information,  and 
CPUE  data.  Rod-and-reel  fishermen  also 
tag  numerous  bluefin  each  year  and 
purse  seiners  have  been  used  as 
platforms  for  large-scale  tagging 
experiments  in  the  past  All  bluefin  tuna 
gear  categories  provide  catch  and  size 
frequency  information.  All  commercial 
landings  are  censused  and  measured. 
However,  because  purse  seine  landings 
cover  only  a  narrow  size  range  and 
geographic  area,  they  do  not  provide 
information  about  the  stock  as  a  whole. 
In  addition,  CPUE  data  from  purse 
seiners  cannot  be  used  in  stock 
assessments,  since  they  do  not  appear  to 
correlate  well  with  stock  abundance. 
Standardized  CPUE  data  are  also  lacking 
for  the  harpoon  category  and 
northeastern  U.S.  coastal  longline 
fisheries.  The  categories  that  do  provide 
usable  catch  per  unit  effort  information 
are  the  Angling  and  General  category 
fisheries  and  the  Gulf  of  Mexico 
Incidental  Longline  fishery.  It  would 
also  be  possible  to  develop  a  CPUE 
series  for  the  northeastern  U.S. 
Incidental  Longline  fishery  using 
existing  methodology,  but  it  would  take 
several  years  before  it  could  be  used  in 
the  stock  assessment.  The  feasibility  of 
developing  a  new  series  based  on  aerial 
survey  information  from  the  purse  seine 
and  harpoon  fisheries  is  currentiy  being 
investigated.  Thus,  NMFS  places 
considerable  emphasis  on  the 
development  of  existing  and  new 
indices  that  can  be  used  to  monitor 
stock  abundance.  Although  the  need  for 
scientific  monitoring  is  paramount, 
NMFS*  quota  allocation  decisions  also 
take  account  of  stock  rebuilding  goals, 
targeted  size  categories,  historical 
participation  and  dependence,  number 
of  participants,  other  socio-economic 
effects,  and  other  relevant  factors. 

Comment:  Some  people  expressed 
concern  about  the  biological,  economic, 
and  scientific  effects  of  reallocation 
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from  the  Purse  Seine  categoiy  to  other 
categories. 

Response:  Compared  to  the  current 
allocation,  reallocating  51  mt  from  the 
Purse  Seine  category  to  other  categories 
will  have  only  a  small  negative  effect  on 
stock  rebuilding  (the  spawning  stock 
will  grow  slightly  less  (1  percent  less) 
by  the  year  2010),  and  a  small  positive 
economic  effect  (a  cumulative  increase 
of  $5  million  over  16  years,  or  2  percent 
in  net  national  economic  benefits).  In 
addition,  the  use  of  quota  to  extend  the 
season  for  rod-and-reel  fisheries 
increases  overall  sampling  success, 
leading  to  increases  in  the  accuracy  and 
precision  of  CPUE  indices. 

Comment:  There  was  opposition  to 
the  proposed  allocation  of  350  mt  of 
yellowfin  tuna  to  purse  seine  vessels 
permitted  for  ABT  without  further 
analysis  of  environmental  and  economic 
impacts. 

Response:  NMFS  agrees  that  further 
analysis  and  comment  on  yellowfin 
tuna  allocations  is  needed,  and  NMFS  is 
not  implementing  a  purse  seine  quota  at 
this  time. 

2.  General  Category  Effort  Controls 

Comment:  Most  commenters  were  in 
basic  agreement  on  the  need  to  extend 
the  General  category  fishing  season  but 
no  clearly  preferable  option  emerged  on 
how  to  do  this.  Comments  were  divided 
on  whether  the  quota  should  be 
partitioned  on  a  monthly  or  bimonthly 
basis. 

Response:  Although  there  was  a 
geographical  split  on  comments  for 
monthly  or  bimonthly  quotas,  NMFS 
agrees  that  the  first  2  weeks  of  August 
are,  from  the  standpoint  of  price  and  the 
U.S.  share  of  the  Japanese  market, 
important  for  the  General  category- 
caught  ABT.  Part  of  the  argiunent  for 
bimonthly  quotas  (August/September) 
was  to  protect  this  critical  market 
period.  NMFS  believes  that  allocating 
40  percent  of  the  General  category  quota 
to  August  and  providing  a  larger 
reserve,  which  could  be  used  in  August, 
will  reduce  the  possibifity  of  closiu% 
during  that  period. 

Comment:  Many  fishery  participants 
wanted  to  reduce  the  rate  of  catch  in  the 
General  category  fishery  and 
commented  that  the  proposed  2  days  of 
no  fishing  each  week  were  insufficient 
to  slow  catch  rates  enough  to  extend  the 
fishing  season.  In  addition,  many 
commented  that  the  3-day  market 
closiue  in  Tokyo,  Japan,  in  August 
should  also  be  considered  for  time  off  in 
the  General  category  fishery. 

Response:  N\ff"S  concurs  that  2  days 
off  per  week  may  be  insufficient  to  slow 
the  catch  rates  to  desired  levels. 
Therefore,  NMFS  has  included  Mondays 


and  the  3-day  Japanese  holiday  in 
August  as  pwrt  of  the  effort  control 
calendar.  Since  the  AA  retains  the 
authority  to  waive  "no-fishing"  days 
imder  this  rule,  NMFS  has  some 
flexibility  to  ensiu«  that  the  desired 
catch  rate  is  achieved.  In  futiue  years, 
a  schedule  of  designated  "no-fishing" 
days  will  be  published  in  the  Federal 
Rnister. 

Comment:  Many  fishery  participants 
did  not  want  fishing  restricted  on 
weekends,  citing  adverse  impart  on 
local  economies,  particularly  shoreside 
service  industries.  These  participants 
suggested  that  all  days  off  be  scheduled 
for  weekdays. 

Response:  NMFS  concius  that  high 
participation  rates  in  the  General 
category  fishery  generate  important 
econonlfc  impacts.  However,  Sundays 
have  been  high  production  days  and 
NMFS  is  concerned  that  the  effort 
control  program  would  be  ineffective  if 
only  weekdays  are  included  in  the  effort 
control  program.  Also,  NMFS  agrees 
with  some  commenters  that  the  burden 
of  "no-fishing"  days  should  be  "shared" 
between  part-time  and  full-time  fishery 
participants.  In  addition,  early  closiues 
in  the  General  category  eliminate  all 
weekend  days,  possibly  with  greater 
adverse  economic  impacts.  The 
allowance  at  this  time  for  General 
category  vessels  to  participate  in  the 
ABT  recreational  fishery  should 
mitigate  some  of  the  adverse  impacts  of 
"no-fishing"  days. 

Comment:  Many  fishery  participants 
in  the  Mid- Atlantic  area  were  concerned 
that  the  monthly  quota  for  October,  in 
and  of  itself,  would  not  assure  a  late- 
season  fishery  in  the  New  York  Bight 
area. 

Response:  Under  this  final  rule,  the 
AA  may  designate  a  portion  of  the 
October  quota  for  a  particular 
ge^raphic  area. 

Comment:  Some  General  cat^ory 
participants  were  concerned  that  the 
proposed  7-day  notice  for  waiver  of  "no- 
fishing"  days  would  unduly  restrict  the 
use  of  waivers  to  enable  a  monthly 
quota  to  be  reached.  They  suggested  3- 
days  notice  would  be  adequate. 

Response:  Under  this  final  rule,  the 
required  notification  period  is  reduced 
to  5  days.  NMFS  is  concerned  that  3 
days  would  be  insufficient  to  adequately 
notify  all  fishery  participants. 

3.  Permits  and  Reporting 

Comment:  Many  fishery  participants 
were  concerned  about  the  proposed 
separation  of  Angling  and  General 
category  permits.  While  many  anglers 
maintain  General  category  permits  for 
the  limited  occasions  when  giant  ABT 
are  available  to  them,  their  main  fiahing 


activity  is  for  school  tima.  There  were 
also  concerns  that  General  category 
vessels  could  not  participate  in 
recreational  tournaments  when  the 
General  category  fishery  is  closed  or 
subject  to  effort  controls. 

Response:  Since  the  majority  of 
General  category  permit  holders 
primarily  participate  in  the  recreational 
fishery.  NMFS  has  decided  not  to 
eliminate  these  vessels  fit>m  the  school 
tima  fishery.  Instead,  operators  of 
General  category  vesseU  may  target  and 
land  ABT  in  the  smaller  size  categories. 
However,  persons  on  board  General 
category  vessels  must  cease  fishing  and 
the  vessel  must  retiun  to  port 
immediately  upon  retaining  or 
possessing  die  daily  catch  limit  of  large 
mediiun  or  giant  ABT. 

Comment:  NMFS  received  a  petition 
and  other  letters  from  harpoon 
fishermen,  requesting  a  moratorium  on 
issuance  of  new  Harpoon  Boat  permits. 
However,  during  the  comment  period 
on  the  proposed  moratorium,  many 
current  and  past  participants  in  the 
Harpoon  Boat  category  fishery 
expressed  concerned  about  the  agency's 
proposed  criteria  for  limiting  entry  into 
that  category.  Addidonally.  many 
fishermen  were  concerned  that  NMFS 
was  not  addressing  limited  entry  for  all 
ABT  categories  simidtaneously. 

Response:  While  NMFS  believes  that 
limited  entry  programs  could  have 
beneficial  impacts  on  the  operation  and 
management  of  the  ABT  fisheries. 
NMFS  agrees  that  more  discussion  is 
needed  to  address  industry  concerns  on 
limited  entry,  to  help  develop  specific 
criteria  for  participation,  and  to  ensiue 
that  any  adverse  effiacts  of  incremental 
changes  are  minimized.  NMFS  will  hold 
workshops  on  limited  entry  for  the  tima 
fisheries  in  1995,  but  will  not  limit 
entry  into  the  Harpoon  Boat  category 
this  year.  To  avoid  speculative  entry  or 
fishing  effort  in  this  category,  NMFS 
advises  Harpoon  category  permit 
holders  that  catch  history  in  the  1995 
season  may  not  be  considered  in  any 
future  limited  access  program. 

Comment:  Purse  seme  operators 
requested  that  NMFS  amend  the 
proposed  hailing  and  inspection 
requirements  to  minimize  delays. 

Response:  NMFS  has  adjusted  the 
requirements  so  that  only  one 
inspection  of  the  gear  and  vessel  is 
rec^iired  prior  to  dte  start  of  the  fishing 
season.  In  addition,  inspection  is 
automatically  waived  if  not  undertaken 
within  48  houra  of  notifying  NMFS. 

Comment:  Purse  seine  operatora 
requested  that  NMFS  allow  permanent 
consolidation  of  permits  and  ABT 
allocations  and  provide  for  individual 
vessel  quotas  which  could  be  freely 


transferrable  to  permit  holden  in  all 
fishing  categories. 

Response:  This  rule  authorizes 
permanent  consolidation  of  permits  and 
ABT  allocations  for  owners  of  vessels 
permitted  in  the  ABT  Purse  Seine 
category,  however,  vessel  operatora 
transferring  permits  may  not  fish  with 
purse  seine  nets  in  any  directed  fishery 
for  Atlantic  tunas.  NMFS  believes  that 
freely  transferrable  quotas  could  be 
useful  in  resolving  allocation  issues 
between  participants  in  all  categories. 
However,  time  is  needed  to  develop 
monitoring  procedures  and  adeqtiate 
controls  for  such  a  system. 

Comment:  Artisaiial  fishermen  and 
local  fish  dealere  operating  in  Puerto 
Rico  and  the  U.S.  Virgin  Islands 
requested  exemptions  bom  the 
permitting  and  reporting  requirements, 
because  they  would  duplicate  local 
reporting  systems. 

Response:  NMFS  agrees  to  initially 
exempt  such  fishermen  and  dealere 
frtjm  permitting  and  reporting  while  the 
adequacy  of  existing  information 
collection  programs  is  investigated. 

4.  Angfing  Catch  Limits 

Comment:  Many  people  commented 
that  simplification  of  ABT  catch  limits 
was  needed  but  that  the  potential  to  take 
two  small  medium  tvina  per  angler  was 
excessive.  It  was  suggested  that  the  limit 
for  small  medium  ABT  remain  at  one 
fish  per  vessel. 

Response:  NMFS  agrees  and  has 
adjusted  the  catch  limits  to  allow  two 
ABT  per  angler  from  either  the  school 
or  large  school  size  classes  plus  one 
small  medium  ABT  per  vessel. 

Cbnunent:  Some  cnarter  vessel 
operatora  opposed  the  prohibition  on 
captains  and  mates  from  counting  as 
anglera  for  the  piuposes  of  catch  limits. 
They  commented  that  removing  this 
measure  would  not  result  in  significant 
catch  towards  the  annual  quotas  but 
does  impact  the  success  of  individual 

Response:  NMFS  remains  concerned 
that  increased  catch  rates,  particularly 
for  school  bluefin,  could  result  in  early 
closures.  Nevertheless,  those  parties 
most  direcUy  affected  by  closures  are  in 
the  best  position  to  moderate  catch 
levels.  The  rule  allows  captains/mates 
to  be  coimted  as  anglera  for  the 
purposes  of  catch  limits. 

Comment:  While  many  individuals 
commented  that  the  proposed  yellowfin 
tuna  10- fish  catch  limit  was  too  high 
(relative  to  actual  catch  rates),  they 
oppose  the  limit  imtil  NMFS  provides 
further  analysis.  It  is  beUeved  that  a  10 
fish  limit  amounts  to  a  quota  on  the 
recreational  fishery  while  no 
commercial  category,  except  purse 


seine,  was  proposed  for  yellowfin  quota 
management 

Response:  NMFS  agrees  that  further 
analysis  on  the  impact  of  recreational 
catch  limits  is  needed.  For  this  reason, 
NMFS  did  not  include  a  yellowfin  tima 
catch  limit  in  this  rule.  NMFS  seeks 
further  comment  on  appropriate  catch 
limits  for  the  recreational  tuna  fishery. 

5.  Size  Limits 

Comment:  NMFS  should  set  a  higher 
yellowfin  size  limit  because  the  ICCAT 
limit  does  not  coincide  with  age  of  firet 
spawning;  fish  should  have  the 
opportxmity  to  spawn  at  least  once. 

Response:  NMFS  agrees  that 
increasing  the  mjnimiiTn  size  could  be 
beneficial;  however,  more  information  is 
needed  on  the  potential  impact  for  both 
recreational  and  commercial  sectora, 
especially  the  effect  on  discard  rates  and 
an  analysis  of  release  mortality.  Because 
U.S.  landings  are  low  relative  to  total 
AUantic  landings  and  the  major 
spawning  area  is  outside  of  the  U.S. 
EEZ,  a  higher  U.S.  size  limit  is  not  likely 
to  have  measurable  effect  on  yield  per 
recruit.  NMFS  must,  therefore,  assess 
benefits  in  terms  of  post-release  return 
of  larger  fish  to  U.S.  fishing  areas. 

Comment:  Many  anglera  catch  both 
yellowfin  and  bluefin.  Small  sized  times 
are  difficult  to  differentiate  and  the 
length-weight  relationship  is 
approximately  the  same  for  young  fish 
of  both  species.  Though  22  inches  (56 
cm)  corresponds  to  the  ICCAT 
ipinimnTn,  NMFS  should  reduce 
confusion  by  having  a  consistent 
yellowfin,  bigeye,  and  bluefin  tuna  size 
minimum  of  27  inches  (69  cm). 
Response:  NMFS  agrees  that  a 
uniform  size  limit  would  simplify 
regulations.  However,  further  analysis  is 
needed  before  establishing  27  inches  (69 
cm)  curved  measure  as  the  minimum  for 
yellowfin  and  bigeye  tuna.  Since  the  22 
inch  (56  cm)  minimum  corresponds 
closely  with  the  current  ICCAT 
recommendation,  NMFS  is  establishing 
this  as  the  tp'"'"'""'  size  for  the  current 
time. 

6.  Technical  Amendments 

Comment:  Many  anglera  use  tags 
issued  by  the  Billfish  Foundation  for  tag 
and  release  fishing.  ABT  regulations 
should  reflect  this. 

Response:  NMFS  is  concerned  that  all 
anglera  register  with  the  NMFS  tagging 
program  to  assist  in  data  collection  and 
provide  a  means  to  contact  ABT  fishery 
participants.  An  allowance  is  made  to 
certify  use  of  tags  issued  by  other 
programs,  provided  anglera  are 
registered  with  NMFS  in  the  tagging 
program. 


Comment:  As  proposed,  the 
prohibition  on  close  approaches  by 

purse  seine  vessels  is  not  truly 
reciprocal,  since  approaching  the  cork 
line  signifies  the  "act  of  fishing."  There 
is  a  nrad  for  similar  reciprocal  language, 
or  purse  seinera  could  be  precluded 
bom  ever  setting  the  net  if  other  vessels 
move  into  an  area  wher«  a  purse  seiner 
is  operating. 

Response:  The  regulatory  text  has 
been  changed  to  include  similar 
reciprocal  language. 

Comment:  As  proposed,  the  seasonal 
allowance  for  purse  seine  incidental 
catch  of  large  medium  ABT  is  not 
enforceable  until  a  vessel's  entire 
annual  catch  has  been  landed. 

Response:  NMFS  has  amended  the 
incidental  catch  allowance  to  restrict 
the  take  of  large  medium  ABT  to  15 
percent  per  trip  and  10  percent  per 
season. 

Comment:  NMFS  has  allowed  at-sea 
transfer  of  ABT  between  purse  seine 
vessels  but  the  regulations  prohibit  at- 
sea  transfera  for  all  vessels  except 
permitted  buy-boats. 

Response:  Since  1986,  NMFS  has 
allowed  transfers  between  purse  seine 
vessels  to  reduce  discarding  when 
vessels  have  netted  more  fish  than  the 
remaining  vessel  allocation  would 
allow.  Codified  text  has  been  amended 
to  reflect  this  poUcy. 

Comment:  Bandit  gear,  as  defined,  is 
not  synonymous  with  downrigger.  This 
could  lead  to  confusion  about  use  of 
downriggera  by  Angling  category  boats. 

Response:  Tlie  definition  of 
downrigger  is  clarified  and  downriggera 
are  authorized  for  use  with  rod-and-reel 
gear  under  the  rules  for  the  Angling. 
General  and  Charter/Headboat 
categories. 

Comment:  The  existing  prohibition  on 
the  sale  of  small  bluefin  does  not 
address  dealer  trade  in  Pacific  bluefin  or 
imported  AUantic  bluefin. 

Response:  NMFS  has  clarified  the 
regulations  by  inserting  a  new  section  of 
regulatory  text  to  specify  that  small 
bluefin  tuna  in  the  possession  of  dealere 
must  be  accompanied  by  documentatioh 
of  origin. 

Comment:  The  existing  subpart  C 
regulations  apply  only  to  yellowfin  and 
bigeye  tuna.  NMFS  must  clarify  whether 
permitting  and  reporting  requirements 
apply  to  all  species  of  Atlantic  tuna. 
Response:  NMFS  has  clarified  the 
regulations  by  amending  subp>art  C  to 
apply  to  all  Atlantic  tunas  other  than 
bluefin. 

Changes  From  the  Proposed  Rule 

Based  on  consideration  of  comments 
received,  and  further  analysis  of 
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available  data,  the  followiiig  changes 
were  made  to  the  proposed  rule: 

1.  Quota  Allocations 

Initial  ABT  quotas  by  category  for  the 
1995  fishing  year  were  changed  by 
transfiarTing  51  mt  from  the  Purse  Seine 
category  to  the  Reserve  category  for 
scientific  research  and  to  enhance  data 
collection  in  the  handgear  categories,  hi 
addition.  4  mt  were  transferred  from  the 
Incidental  category  to  the  Angling 
category  to  account  for  catch  of  large 
mediiun  and  giant  ABT  in  the 
consoUdation  of  recreational  permits. 

2.  General  Category  Effort  Controls 

Monthly  subquotas  were  modified  by 
increasing  the  percentage  allocated  to 
August  to  40  percent  and  reducing  the 
percentage  allocated  to  September  to  30 
percent.  This  should  reduce  the 
possibility  of  closure  during  a  critical 
market  period  for  U.S.  product.  A 
portion  of  the  October  sub-quota  may  be 
set  aside  for  a  specific  geographic  area. 
In  addition,  the  scheduled  days  off  were 
increased  to  3  per  week,  generally 
including  Sundays,  Mondays,  and 
Wednesdays,  but  modified  to  coincide 
with  certain  market  closiues  in  Japan. 
The  regulatory  text  has  been  modified  to 
provide  notification  and  opportxinity  for 
comment  on  the  annual  schedule  of 
"no-fishing"  days.  Also,  the  required 
advance  notice  of  waiver  of  days  off  has 
been  reduced  to  5  days  from  the  . 
proposed  7  days. 

3.  Permits  and  Reporting 

The  moratoriiun  on  the  Harpoon  Boat 
category  has  been  eliminated,  pending 
further  analysis  and  comment.  Vessels 
for  which  General  category  permits  have 
been  issued  may  fish  for  non- 
commercial size  ABT  and  other  species 
of  Atlantic  times,  except  when  the  catch 
limit  for  commercial  size  class  ABT  has 
been  retained.  Handgear  fishermen  and 
dealers  operating  solely  in  the  EEZ 
siuTOimding  Puerto  Rico  and  the  U.S. 
Virgin  Islands  are  exempt  from  Atlantic 
tima  permit  requirements.  Hailing  and 
inspection  requirements  for  purse  seine 
vessel  operators  have  been  revised  to 
minimize  delay.  Permanent 
consohdation  of  permits  and  ABT 
allocations  is  authorized  for  owners  of 
vessels  permitted  in  the  ABT  Purse 
Seine  category;  however,  vessel 
operators  transferring  permits  may  not 
fish  with  purse  seines  in  any  of  the 
Atlantic  tima  fisheries. 

4.  Catch  Limits 

ABT  catch  limits  applicable  to 
persons  on  board  vessels  permitted  in 
the  Angling  category  are  two  fish  per 
angler  per  trip  from  either  the  school/ 


large  school  size  classes  plus  one  fish 
per  vessel  in  the  small  medium  size 
class.  In  addition,  a  total  quota  of  4  mt 
is  set  for  the  one  fish  per  year  per  vessel 
authcnized  in  the  large  mediiun  or  giant 
class.  Captains  and  mates  on  board 
charter/headboat  vessels  may  be 
counted  as  anglers  for  the  purposes  of 
catch  limits.  G^rators  of  charter/ 
headboat  vessels  are  subject  to  the  rules 
appUcable  to  General  category  vessels 
once  a  large  medium  or  giant  ABT  is 
retained  or  possessed. 

5.  Size  Limits 

This  rule  incorporates  the  proposed 
minimum  size  for  yellowfin  and  bigeye 
tuna  of  22  inches  (56  cm)  total  fork 
length  according  to  the  curved 
measurement  method.  Further  analysis 
on  alternative  minimum  sizes  will  be 
conducted  and  comment  is  requested. 

6.  Other  Amendments 

Changes  were  made  to  the  proposed 
amendments  to  restrict  close  approaches 
by  purse  seine  vessels  to  other  vessels 
actively  fishing,  to  codify  the  allowance 
for  purse  seine  vessels  to  transfer  ABT 
at  sea,  to  set  the  purse  seine  tolerance 
for  large  medium  ABT  to  15  percent  per 
trip  and  10  percent  per  season,  to  add 
definitions  for  commercial  and 
recreational  fishing,  to  clarify  the 
definitioif  and  authorized  use  of 
downriggers,  to  authorize  use  of  certain 
catch-and-release  tags  issued  by 
organizations  other  than  NMFS.  In 
addition,  a  new  §  285.34  has  been  added 
to  clarify  the  prohibition  on  dealers 
possessing  and  selling  bluefin  tuna 
smaller  than  the  large  medium  size 
class.  Finally,  subpart  C  of  part  285  has 
been  revised  to  make  regulations 
appUcable  to  all  Atlantic  tunas  other 
than  bluefin  tuna. 

ClassificatioD 

This  final  rule  is  published  under  the 
authority  of  ATCA.  16  U.S.C  971  et  seq. 
The  AA  has  determined  that  this  rule  is 
necessary  to  implement  the 
recommendations  of  ICCAT  and  is 
necessary  for  management  of  the 
Atlantic  tuna  fisheries. 

NMFS  prepared  an  FEIS  for  this  rule 
that  examined  the  environmental 
consequences  of  four  national  quota 
levels  in  combination  with  five 
domestic  allocation  alternatives  and 
three  access  control  alternatives.  The 
selected  quota  level  is  expected  to  allow 
the  bluefin  tuna  resource  to  rebuild, 
while  enabling  a  viable  commercial 
industry  and  recreational  fishery  to 
exist.  The  selected  allocation  alternative 
is  expected  to  result  in  little  biological 
or  economic  impact  overall,  but  should 
improve  the  quaUty  of  data  used  for 


scientific  monnoring.  NMFS  does  not 
intend  to  implement  access  controls  in 
1995,  pending  further  analysis.  No 
significant  impact  on  the  human 
environment  would  result  from 
implementing  effort  controls  in  the 
General  category  or  amending  the  tuna 
permitting  and  reporting  requirements. 
The  FEIS  has  been  filed  with  the  U.S. 
Envlroiunental  Protection  Agency  and 
has  been  distributed.  Parties  not  on  the 
initial  distribution  list  may  obtain  a 
copy  frtnn  Richard  B.  Stone  (see 
AOORCSSES). 

NMFS  prepared  an  RFA  as  part  of  the 
RIR,  which  describM  the  impact  this 
nde  has  on  small  entities.  The  RIR/RFA 
indicates  that  General  category  permit 
holders  (81  percent  of  commercdal 
vessels  landing  at  least  one  bluefin  in 
1 994)  would  £Bce  a  reduction  of  gross 
revenues  of  approximately  18  percent 
due  to  the  reduction  in  overall  quota 
relative  to  1994.  However,  effort 
controls  coidd  result  in  increased 
prices,  o^etting  the  revenue  decline 
associated  with  decreased  quota.  In 
addition,  inaeason  transfers  from  the  - 
Reserve  category  to  the  General  category 
could  increase  die  total  catch  in  that 
category.  This  final  rule  is  also 
estimated  to  reduce  gross  revenues  to 
vessel  owners  in  the  Purse  Sehae 
category  by  about  18  percent  due  to  the 
transfer  of  51  mt  to  the  Reserve  category. 
Copies  of  the  RIR/RFA  are  available 
from  NMFS  (see  ADDRESSES). 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

This  rule  contains  new  and  revised 
collection-of-information  requirements 
subject  to  review  under  the  Paperwork 
Reduction  Act.  It  modifies  requirements 
that  were  approved  by  OMB  under 
control  numbers  0648-0202  and  0648- 
0239  and  restates  requirements  that 
were  approved  by  CMB  under  control 
numbers  0648-0040.  0648-0168  and 
0648-0247. 

The  public  reporting  burden  for 
completing  an  appUcation  for  a  Federal 
fishing  permit  for  vessel  owners  is 
estimated  at  0.50  hours  (30  minutes)  per 
response  for  initial  applications  and 
0.25  hours  (15  minutes)  per  response  for 
renewals.  The  pubUc  reporting  burden 
for  completing  an  appUcation  for  a 
Federal  permit  for  tuna  dealers  is 
estimated,  at  0.08  hours  (5  minutes)  per 
response.  The  pubUc  reporting  burden 
for  these  dealers  for  collection  of 
information  on  dealer  reports  is 
estimated  at  0.08  hours  (5  minutes)  per 
response  for  the  phone-in  daily  dealer 
reports,  at  0.05  hours  (2.5  minutes)  per 
response  for  the  written  daily  dealer 
reports,  at  0.55  hours  (33  minutes)  per 
response  for  the  biweekly  dealer  reports. 


The  pubUc  reporting  burden  for 
completing  an  ICCAT  Bluefin  Tuna 
Statistical  Document  is  estimated  at  0.33 
hours  (20  minutes).  The  pubUc 
reporting  burden  for  completing  a  vessel 
log  by  vessel  owners  is  estimated  at  0.10 
hours  (6  minutes)  per  day  and  0.10 
hours  (6  minutes)  per  notification  of  fish 
transfer.  The  pubUc  reporting  burden  for 
registering  writh  the  NMFS  Cooperative 
Tagging  Center  is  estimated  at  0.03 
hours  (2  minutes). 

These  estimates  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaLiing  the  data  needed,  and 
completing  and  reviewing  the  coUection 
of  information.  Send  comments 
regarding  these  burden  estimates  or  any 
other  aspects  of  these  coUections  of 
information,  including  suggestions  for 
reducing  the  burden,  to  NMFS  and  OMB 
(see  ADDRESSES). 

List  of  Subjects  in  50CFR  Part  285 

Fisheries,  Fishing,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Treaties. 

Dated:  )uly  21, 1995. 
Rollaad  A.  Sciiniittn, 

Assistant  Administiator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  285  is  amended 
as  follows: 

PART  28S-ATLANnC  TUNA 
HSHEraES 

1.  The  authority  citation  for  part  285 
continues  to  read  as  follows: 

AuOority:  16  U.S.C  971  et  seq. 

2.  In  $285.1,  paragraph  (c)  is  revised 
to  read  as  foUows: 

S28S.1    Purpose  and  scope. 

•  •        *        *        • 

(c)  This  part  does  not  apply  to  any 
person  or  vessel  authorized  by  the 
Commission,  or  in  writing  by  the 
Director,  (w  any  state  upon  written 
authorization  by  the  Director,  to  engage 
in  fishing  for  research  purposes. 

•  •        •        •        • 

3.  In  §  285.2,  the  definitions  of 
"Center  Director"  and  "Party  boat"  are 
removed,  definitions  of  "Bandit  gear". 
"Commercial  fishing".  "Dowmigger". 
"Fixed  gear",  "Headboat".  "Length 
overaU".  "Operator",  "Recreational 
fishing",  "Rod  and  reel",  and  "Trap" 
are  added  in  alphabetical  order,  and  the 
definitions  of  "Charter  boat",  "Curved 
fork  length"  and  "Regional  Director", 
"Straight  fork  length"  are  revised  to 
read  as  foUows: 


§285.2    DeflnMons. 

•  •         *         *        • 

Bandit  gear  means  vertical  hook-and- 
line  gear  with  rods  attached  to  a  vessel, 
with  no  more  than  two  hooks  per  line 
and  with  line  retrieved  by  manual, 
electric,  or  hydrauUc  reels. 

•  •        *        *        * 

Charter  boat  means  a  vessel  less  than 
100  gross  tons  (90.8  metric  tons)  that 
meets  the  requirements  of  the  Coast 
Guard  to  carry  six  or  fewer  passengers 
for  hire  and  that  carries  a  passenger  for 
hire  at  any  time  during  the  calendar 

year. 

***** 

Commercial  fishing  means  fishing  for 
purposes  including  sale  or  barter  of  any 
or  all  of  the  fish  harvested. 

Curved  fork  length  means  a 
measurement  of  the  length  of  Atlantic 
tuna  taken  in  a  line  tracing  the  contour 
of  the  body  along  the  middle  of  the 
lateral  surface  from  the  tip  of  the  upper 
jaw  to  the  fork  of  the  tail. 

Doivnngger  means  a  rod  attached  to  a 
vessel  and  with  a  weight  on  a  cable  that 
is  in  turn  attached  to  hook-and-Une  gear 
to  maintain  lures  or  bait  at  depth  while 
trolling,  and  that  has  a  release  system  to 
retrieve  the  weight  by  rod  and  reel  or  by 
manual,  electric,  or  hydraulic  winch 
after  a  fish  strike  on  the  hook-and-line. 

Fixed  gear  means  stationary,  anchored 
non-trawl  gear. 

-Headboat  (partyboat)  means  a  vessel 
that  holds  a  vaUd  Certificate  of 
Inspection  issued  by  the  U.S.  Coast 
Guard  to  carry  passengers  for  hire. 

Length  overall  means  the  length  Usted 
on  the  vessel's  U.S.  Coast  Guard 
Certificate  of  Documentation  or 
Certificate  of  Number,  or  if  not 
documented,  on  the  vessel's  state 
registration  certificate. 
***** 

Operator,  with  respect  to  any  vessel* 
means  the  master  or  other  individual  on 
board  and  in  charge  of  that  vessel. 
***** 

Recreational  fishing  means  fishing  for 
purposes  not  including  sale  or  barter  of 
any  or  all  of  the  fish  harvested. 

Regional  Director  means 

(1)  For  the  purposes  of  AUantic  tuna 
vessel  and  dealer  permits  and  AUantic 
bluefin  tuna  dealer  reports,  the  Director, 
Northeast  Region,  National  Marine 
Fisheries  Service,  One  Blackburn  Drive. 
Gloucester.  MA  01930-3799;  and  for 
purposes  of  reporting  for  Atlantic  tunas 
other  than  bluefin,  the  Regional 


Director,  Southeast  Region,  National 
Marine  Fisheries  Service,  9721 
Executive  Center  Drive,  St.  Petersburg, 
FL  33702-2432. 

(2)  For  the  purposes  of  Pacific  bluefin 
dealer  permits  and  reporting,  the 
Director,  Southwest  Region,  National 
Marine  Fisheries  Service.  501  W.  Ocean 
Blvd.,  Suite  4200,  Long  Beach,  CA 
90802-4213. 


Rod  and  reel  means  vertical  hook- 
and-line  gear  with  a  hand-held 
(includes  rod  holder)  fishing  rod  and 
with  a  manually  operated  reel  attached. 

***** 

Straight  fork  length  means  a 
measurement  of  the  length  of  Atlantic 
tima  taken  in  a  straight  line  along  the 
middle  of  the  lateral  surface  from  a  line 
perpendicular  to  the  tip  of  the  upper 
jaw  to  a  line  perpendicular  to  the  fork 
of  the  tail. 
***** 

Trap  means  a  pound  net,  weir  or 
staked  gill  net  that  is  maintained  and 
operated  at  a  fixed  location. 

4.  In  §  285.3,  paragraphs  (j)  and  (k)  are 
revised,  and  paragraphs  (q),  (r)  and  (s) 
are  added  to  read  as  follows: 

1285.3    Prohlbttlons. 


(j)  For  any  person  on  board  a  vessel 
subject  to  the  jurisdiction  of  the  United 
States  to  fish  for  or  catch  any  Atlantic 
tuna  with  gear  that  is  not  authorized 
under  §  285.21(b)  or  §  285.51,  or  to 
retain  or  land  Atlantic  timas  taken  with 
unauthorized  gear. 

(k)  For  ariy  person  to  possess  any 
Atlantic  tuna  on  board  a  vessel  subject 
to  the  jurisdiction  of  the  United  States 
that  has  gear  on  board  that  is  not 
authorized  under  §  285.21(b)  or 
§  285.51,  unless  authorized  under 
§285.7. 

(q)  Purchase,  receive,  or  transfer  for 
commercial  purposes  any  AUantic  tunas 
landed  by  owners  or  operators  of  vessels 
not  permitied  to  do  so  under  this  part, 
or  purchase,  receive,  or  transfer  for 
commercial  purposes  any  Atlantic  tunas 
without  a  valid  dealer  permit  issued 
under  this  part. 

(r)  Sell,  offer  for  sale,  or  transfer  for 
commercial  purposes  any  Atlantic  tunas 
landed  by  owners  or  operators  of  a 
vessel  not  permitted  to  do  so  under  this 
part  or  to  any  person  or  vessel  without 
a  vaUd  dealer  permit  issued  under  this 
part. 

(s)  Dispose  of  fish  or  parts  thereof  or 
other  matter  in  any  manner,  after  any 
communication  or  signal  from  an 


IMI 
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authorized  officer,  or  after  the  approach 
of  an  authorized  officer. 

5.  Section  285.9  is  removed. 

6.  In  §  285.20,  paragraphs  (a)(l)(i)  and 
(b)(3)  are  revised  to  read  as  follows: 


{286.20    FisMngi 

w  •  • 

(1)'  *  • 

(i)  For  anglers  fishing  for  Atlantic 
bluefin  tuna  under  the  quota  specified 
in  §  285.22(d): 

*  •        •        •        • 

(b)*  *  * 

(3)  A  vessel  permitted  in  the  Purse 
Seine  category  may  fish  under  the 
bluefin  txma  quota  specified  in 
§  285.22(c),  or  in  fisheries  for  Atlantic 
yellowfin  or  skipjack  tuna  or  other 
fisheries  where  bluefin  tima  might  be 
taken  as  bycatch.  only  until  the 
allocation  of  bluefin  tuna  assigned  or 
transferred  under  §  285.25(d)  to  that 
vessel  is  reached.  Upon  reaching  its 
individual  vessel  allocation  of  Atlantic 
bluefin  tima,  directed  purse  seine 
fisheries  for  Atlantic  tunas  are  closed  to 
such  vessel  and  the  vessel  will  be 
deemed  to  have  been  given  notice  to 
that  effect. 

*  •        •        •        • 

7.  hi  §285.21,  pahigraphs  (a),  (b),  the 
heading  and  first  sentence  in  paragraph 
(c),And  paragraphs  (h),  (i),  and  (m)  are 
revised  to  read  as  follows: 

{285.21    VesMl  pennits. 

(a)  Permit  requirements.  A  vessel  that 
fishes  for,  takes,  retains  or  possesses 
Atlantic  bluefin  tima  must  have  on 
board  a  vaUd  permit  issued  to  the  vessel 
owner  under  diis  section. 

(b)  Categories  of  permits.  (1)  Upon 
submission  of  a  complete  and  valid   V 
apphcation  piu^uant  to  paragraph  (cf^f 
this  section,  the  Regional  Director  will 
issue  to  the  owner  of  each  quahfying 
vessel  a  permit  for  one  of  the  following 
permit  categories:  General,  Charter/ 
Headboat.  Angling,  Harpoon  Boat,  Purse 
Seine,  or  Incidental  Catch.  A  permit  will 
not  be  issued  for  more  than  one 
category. 

(2j  Persons  may  fish-for,  retain  or 
possess  Atlantic  bluefin  tuna  only  under 
the  quota,  catch  limits,  and  size  classes 
applicable  to  the  permit  category  of  the 
carrying  vessel,  except  that  anglers  on 
board  General  and  Charter/Headboat 
category  vessels  may  fish  for  and  retain 
school,  large  school  and  small  mediiun 
bluefin  tuna,  subject  to  the  limits 
apphcable  to  the  AngUng  category  only 
until  such  time  that  a  large  medium  or 
giant  bluefin  tuna  is  caught,  retained  or 
possessed  on  board  the  vessel. 

(3)  School,  large  school  and  small 
mediiun  bluefin  tima  landed  by  anglers 
on  board  General  and  Charter/Headboat 


category  vessels  are  counted  against  the 
Angling  category  quota.  When  the 
General  category  fishery  is  open,  large 
medium  and  giant  bluefin  tima  landed 
by  anglers  on  board  General  and 
Charter/Headboat  category  vessels  are 
counted  against  the  General  category 
quota.  When  the  General  category 
fishery  is  closed,  or  at  any  time  in  the 
Gulf  of  Mexico,  large  medium  and  giant 
bluefin  tuna  landed  by  anglers  on  board 
Angling  and  Charter/Headboat  category 
vessels  pursuant  to  §  285.24(d)(2)  may 
not  be  sold  and  are  counted  against  the 
Angling  category  quota. 

(4)  Persons  fishing  for  Atlantic  bluefin 
tuna  must  not  possess  on  board  or  use 
any  gear  inappropriate  to  the  category 
for  which  the  carrying  vessel  is 
permitted: 

(i)  Genmal — ^rod  and  reel  (including 
downriggers),  handline,  harpoon,  bandit 
gear: 

(ii)  Charter/Headboat — ^rod  and  reel 
(including  downriggers),  handling; 

(iii)  Angling — tm  and  reel  (including 
downriggers),  handline: 

(iv)  Harpoon  Boat — ^harpoon; 

(v)  Purse  Seine — purse  seine  nets; 

(vi)  Incidental  Catch — purse  seine 
nets,  fixed  gear,  traps,  longlines. 

(5)  When  fishing  for,  or  possessing, 
Atlantic  bluefin  tuna,  operators  of 
vesseb  permitted  for  the  Charter/ 
Headboat  category  must  have  on  board 
a  current  copy  of  the  operator's 
merchant  marine  license  or  the 
operator's  uninspected  ]}assenger  vessel 
license. 

(6)  Vessels  permitted  for  any  category 
other  than  the  Angling  category  are 
ehgible  to  conduct  commercial  fishing 
for  Atlantic  bluefin  tuna. 

(c)  Application  procedure.  Permits 
issued  under  this  section  must  be 
renewed  upon  expiration.  *  *  " 

•  •        *        •        • 

(h)  Transfer.  A  permit  issued  under 
this  section,  except  in  the  case  of  a 
purse  seine  permit  as  allowed  under 
paragraph  (m)  of  this  section,  is  not 
transferable  or  assignable  to  another 
vessel  or  owner;  it  is  valid  only  for  the 
vessel  and  owner  to  which  it  is  issued. 

(i)  Display.  A  permit  issued  under  this 
section  must  be  carried  on  board  the 
vessel  at  all  times.  The  permit  must  be 
displayed  for  inspection  upon  request  of 
any  authorized  officer  or  any  employee 
of  NMFS  designated  by  the  Regional 
Director  for  such  purpose.  Upon  sale  of 
any  large  mediiun  or  giant  Atlantic 
bluefin  tuna,  the  vessel  permit  must  be 
presented  for  inspection  to  the 
permitted  dealer  completing  the  landing 
card. 

•  *        •        *        • 

(m)  Closed  categories.  The  Regional 
Director  will  issue  permits  to  catch  and 


retain  Atlantic  bluefin  tuna  under 
§  285.22(c)  only  to  current  owners  of 
those  purse  seine  vessels,  or  their 
replacements,  that  were  granted 
allocations  under  this  subpart  and 
landed  Atlantic  bluefin  tuna  in  the 
fishery  for  Atlantic  bluefin  tuna  during 
the  period  1980  through  1982.  The 
Regional  Director  will  not  issue  a  permit 
to  take  Atlantic  bluefin  tuna  under  this 
subpart  to  the  owner  of  any  vessel  that 
was  replaced  or  consoUdated  with 
anothw  vessel  and  retired  from  the 
purse  seine  fishery  during  the  period 
1980  through  1982,  unless  that  vessel  is 
replacing  another  vessel  being  retired 
from  the  fishery. 

8.  hi  §  285.22,  paragraphs  (a),  (b),  (dj, 
(e),  the  heading  and  first  sentence  of 
.  parapaph  (f)  introductory  text,  and 
paragraph  (h)  are  revised  to  read  as 
follows: 

f28&22   Quotas. 

•        •        •        •        • 

(a)  General.  (1)  The  total  aimual 
amount  of  large  medium  and  giant 
Atlantic  bluefin  tuna  that  may  be 
caught,  retained,  possessed  or  landed  in 
the  regulatory  area  by  vessels  permitted 
in  the  General  category  under 
§  285.21(b)  is  438  mt,  of  which  88  mt  are 
available  in  the  period  beginning  June  1 
and  ending  July  31;  175  mt  are  available 
in  the  period  beginning  August  1  and 
^  ending  August  31;  131  mt  are  available 
in  the  period  beginning  September  1 
and  ending  September  30;  and  44  mt  are! 
available  beginning  October  1. 

(2)  On  the  oasis  of  the  statistics 
referenced  at  §  285.20(b)(1),  the 
Assistant  Administrator  will  project  a 
date  when  the  catch  of  Atlantic  bluefin 
tuna  will  equal  the  available  quota  in 
any  period,  and  will  pubUsh  a 
notification  in  the  Federal  Register 
stating  that  fishing  for,  retaining, 
possessing,  or  landing  Atlantic  bluefin 
tuna  under  the  quota  for  that  period  is 
prohibited  torn  a  specified  time  on  that 
date  until  the  opening  of  the  subsequent 
quota  period,  whereupon  a  quota  equal 
to  the  initial  quota  for  that  period  as 
adjusted  for  estimated  overharvest  or 
underharvest  prior  to  that  period  will 
become  available. 

(3)  If  the  Assistant  Administrator 
determines  (based  on  dealer  reports, 
availabihty  of  large  medium  or  giant 
Atlanticbluefin  tuna  on  the  fishing 
grounds,  and  any  other  relevant 
informatirai)  that  variations  in  seasonal 
distribution,  abundance,  or  migration 
patterns  of  Atlantic  bluefin  tuna,  and 

the  catch  rate,  may  prevent  fishermen  in\ 
an  identified  area  from  harvesting  their 
share  of  the  quota,  the  Assistant 
Administrator  may  set  aside  an 
allocation  of  the  C)ctober  quota  for  such 


area.  The  amount  of  any  geographic 
allocation  shall  not  exceed  20  mt.  The 
Assistant  Administrator  will  publish 
notification  of  any  geographic  set-aside 
allocation  and  its  basis  in  the  Federal 
Register.  The  daily  catch  limit  for  the 
identified  area  will  be  set  at  one  large 
medium  or  giant  Atlantic  bluefin  tuna 
per  day  per  vessel. 

(b)  Harpoon  Boat.  The  total  annual 
amount  of  large  medium  and  giant 
Atlantic  bluefin  tuna  that  may  be 
caught,  retained,  possessed  or  landed  in 
the  regulatory  area  by  vessels  permitted 
in  the  Harpoon  Boat  category  under 
§  285.21(b)  is  47  mt. 
••        •        •        •        * 

(d)  Angling,  The  total  annual  amount 
of  Atlantic  bluefin  tima  that  m<y  be 
caught,  retained,  possessed  or  landed  in 
the  regulatory  area  by  anglers  is  324  mt. 
No  more  than  4  mt  of  this  quota  may  be 
large  medium  or  giant  Atlantic  bluefin 
tuna  and  no  more  that  150  mt  of  this 
quota  may  be  school  Atlantic  bluefin 
tuna.  The  quota  for  school  Atlantic 
bluefin  tuna  is  fiirther  subdivided  as 
follows: 

(1)  70  mt  of  school  Atlantic  bluefin 
tuna  may  be  caught,  retained,  possessed, 
or  landed  south  of  38''47'  N.  lat.;  and 

(2)  80  mt  of  school  Atlantic  bluefin 
tuna  may  be  caught,  retained,  possessed, 
or  landed  north  of  38''47'  N.  lat. 

(e)  Incidental.  The  total  annual 
amount  of  large  mediiun  and  giant 
Atlantic  bluefin  tuna  that  may  be 
caught,  retained,  possessed,  or  landed  in 
the  regulatory  area  by  vessels  permitted 
in  the  Incidental  Catch  category  under 
§  285.21(b)  is  125  mt.  This  quota  is 
further  subdivided  as  follows: 

(1)  For  longline  vessels,  123  mt,  no 
more  than  100  mt  of  which  may  be 
caught,  retained,  possessed,  or  landed  in 
the  area  south  of  34''00'  N.  lat. 

(2)  For  vessels  fishing  under  §  285.23 
(a)  and  (b),  2  mt  may  be  caught, 
retained,  possessed,  or  landed  in  the 
regulatory  area. 

(f)  Inseason  adjustment  amount.  The 
total  amount  of  Atlantic  bluefin  tuna 
that  will  be  held  in  reserve  for  inseason 
adjustmenta  is  145  mt.  *  *  " 

»        *        •        *        • 

(h)  If  the  Assistant  Administrator 
determines,  based  on  landing  statistics 
and  other  available  information,  that  an 
annual  quota  in  any  category,  or  as 
appropriate,  subcategory,  has  been 
exceeded  or  has  not  been  reached,  the 
Assistant  Administrator  will  subtract 
the  overharvest  from,  or  add  the 
underharvest  to,  that  quota  category  for 
the  foUovnng  year;  provided  that  the 
total  .of  the  adjusted  quotas  and  the 
reserve  is  consistent  with  a 
recommendation  of  the  Commission 


regarding  country  quotas.  The  Assistant 
Administrator  will  publish  any  amounts 
to  be  subtracted  or  added  and  the  basis 
for  the  quota  reductions  or  increases  in 
the  Federal  Register. 
•        •        »        *        • 

9.  In  §  285.23,  paragraphs  (a)  and  (b) 
are  revised,  paragraph  (d)  is  removed, 
and  paragraph  (e)  is  redesignated  as 
paragraph  (d)  and  revised  to  read  as 
follows: 

{286^    Incidantal  ealdi. 

(a)  Herring,  mackerel,  and  menhaden 
purse  seine  gear  and  fixed  gear  other 
than  longlines  or  traps.  Subject  to  the 
quotas  in  §  285.22.  large  medium  and 
giant  Atlantic  bluefin  tuna  may  be 
retained  during  any  fishing  trip,  on 
board  a  vessel  for  which  an  Incidental 
Catch  permit  has  been  issued  under 
§  285.21  that  is  fishing  with  herrii^. 
mackerel,  and  menhaden  purse  seine 
gear  or  fixed  gear  other  than  longlines 
or  traps  principally  for  species  of  fish 
other  than  tuna,  jwovided  that  the  total 
amount  of  Atiantic  bluefin  tima  taken 
does  not  exceed  2  percent,  by  weight,  of 
all  other  fish  on  board  the  vessel  at  the 
end  of  each  fishing  trip. 

(b)  Traps.  Subject  to  the  quotas  in 
§  285.22,  large  medium  and  giant 
Atlantic  bluefin  tuna  may  be  retained 
during  any  fishing  trip  on  board  a  vessel 
for  which  an  Incidental  Catch  permit 
under  §  285.21  has  been  issued  that 
catches  Atlantic  bluefin  tuna 
incidentally  while  fishing  with  traps, 
provided  that  the  total  amount  of 
Atlantic  bluefin  tuna  taken  does  not 
exceed  2  percent,  by  weight,  of  all  other 
fish  landed  by  the  owner  of  the  vessel 
within  the  preceding  30-day  period. 


(d)  Purse  Seine.  When  fishing  for 
Atlantic  yellowfin  or  skipjack  tuna, 
vessels  for  which  an  Atlantic  bluefin 
tuna  Pursa  Seine  category  permit  has 
been  issued  are  allowed  a  1  percent  per 
trip  (by  weight)  incidental  take  of 
bluefin  less  than  the  large  medium  size 
class.  Any  landings  of  these  incidental 
catches  may  not  be  sold  and  will  be 
counted  against  the  Purse  Seine 
category  quota  allocation  for  bluefin 

tuna. 

10.  In  §  285.24,  paragraphs  (a),  (c),  (d), 
and  (e)  are  revised  to  read  as  follows: 

§285.24    Catch  limits. 

(a)  General  category.  (1)  From  the  start 
of  each  fishing  year,  except  on 
designated  "no-fishing"  days,  only  one 
large  medium  or  giant  Atiantic  bluefin 
tuna  may  be  caught  and  landed  per  day 
fi^m  a  vessel  for  which  a  General 
category  permit  has  been  issued  under 
§285.21.  On  designated  "no-fishing" 


days,  persons  on  board  such  vessels 
may  not  possess,  retain  or  land  any  large 
medium  or  giant  Atiantic  bluefin  tuna. 
The  Assistant  Administrator  will 
publish  in  the  Federal  Register  a 
schedule  of  designated  "no-fishing" 
days. 

(2)  The  Assistant  Administrator  may 
increase  or  reduce  the  catch  limit  over 
a  range  &t>m  zero  ("no-fishing"  days)  to 
a  maximum  of  three  large  medium  or 
giant  Atlantic  bluefin  tuna  per  day  per 
vessel  based  on  a  review  of  dealer 
reports,  daily  landing  trends, 
availabihty  of  the  species  on  the  fishing 
grounds,  and  any  other  relevant  factors, 
to  provide  for  maximum  utihzation  of 
the  quota.  The  Assistant  Administrator 
will  pubUsh  a  notice  in  the  Federal 
Register  of  any  adjustment  in  the 
allowable  daily  catch  limit  made  under 
this  paragraph.  Other  than  fishery 
closures  pursuant  to  attainment  of 
quotas  in  any  period,  such  notice  of 
catch  limit  adjustment  shall  be 
published  at  least  5  calendar  days  prior 
to  the  change  becoming  effective. 

(3)  Large  medium  and  giant  Atlantic 
bluefin  tuna  may  be  possessed  or 
retained  on  board  a  vessel  for  which  a 
General  category  permit  has  been  issued 
if  the  amount  does  not  exceed  a  single 
day's  catch,  regardless  of  the  length  of 
the  trip,  as  allowed  by  the  daily  catch 
limit  in  effect  on  that  day. 

(4)  Anglers  on  board  vessels  permitted 
in  the  General  category  may  possess 
school,  large  school,  and  small  medium 
Atiantic  bluefin  tuna  in  an  amount  not 
to  exceed  a  single  day's  catch,  regardless 
of  the  length  of  the  trip,  as  allowed  by 
the  daily  catch  limit  for  the  Angling 
category  in  eff^ect  on  that  day.  However, 
on  allowable  fishing  days,  once  the 
apphcable  catch  limit  for  large  medium 
or  giant  bluefin  tuna  is  possessed  or 
retained,  fishing  by  persons  on  board 
the  vessel  must  cease  and  the  vessel 
must  proceed  to  port. 
*        »        •        *        • 

(c)  Purse  Seine  category.  Large 
medium  bluefin  tuna  may  be  caught 
fixim  a  vessel  for  which  a  Purse  Seine 
category  permit  has  been  issued 
provided  that  the  total  amount  of  large 
medium  bluefin  landed  per  trip  does 
not  exceed  15  percent  by  weight  of  the 

'  total  amount  of  giant  Atlantic  bluefin 
tuna  landed  on  that  trip,  and  the  total 
annual  amount  of  large  medium  bluefin 
landed  does  not  exceed  10  percent  by 
weight  of  the  total  amount  of  giant 
Atiantic  bluefin  tuna  allocated  to  that 
vessel  for  that  fishing  season. 

(d)  Angling  category.  (1)  Each  angler 
on  board  a  vessel  permitted  in  the 
Angling  category  may  catch  and  retain 
each  day  no  more  than  two  Atlantic 


IMI 
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bluefin  tuna  which  may  be  &om  the 
school  or  large  school  size  class,  hi 
addition  to  the  per  angler  limits,  one 
small  medium  size  class  bluefin  t\ma 
may  be  retained  each  day.  per  angling 
category  vessel.  Anglers  may  not  retain 
yoimg  school  Atlantic  bluefin  tiuia. 

(2)  In  addiUcm  to  the  daily  catch  limit 
for  school,  large  school  and  small 
medium  bluefin  tima,  a  vessel  for  which 
an  Angling  category  permit  has  been 

^Hssued  may  catch  and  retain  annually 
one  large  mediimi  or  giant  Atlantic 
bluefin  tuna,  to  be  counted  against  the 
Angling  category  quota  specified  in 
§  285.22.  The  owner  or  operator  of  the 
vessel  must  report  to  the  nearest  ^4MFS 
enforcement  office  within  24  hours  of 
landing  any  large  medium  or  giant 
bluefin,  and  must  make  the  tuna 
available  for  inspection  and  attachment 
of  a  tag.  No  such  large  medium  or  giant 
Atlantic  bluefin  tuna  may  be  sold  or 
transferred  to  any  person  for  a 
commercial  purpose  except  for 
taxidermic  purposes.  A  list  of  local 
NMFS  enforcement  offices  may  be 
obtained  from  the  Regional  Director. 

(3)  The  Assistant  Administrator  may 
increase  or  reduce  the  per  angler  catch 
limit  for  any  size  class  bluefin  tima  or 
may  change  the  per  angler  limit  to  a  per 
boat  limit  or  a  per  boat  limit  to  a  per 
angler  limit  based  on  a  review  of  daily 
landing  trends,  availability  of  the 
species  on  the  fishing  groimds,  and  any 
other  relevant  factors,  to  provide  for 
maximimi  utilization  of  the  quota 
spread  over  the  longest  possible  period 
of  time.  The  Assistant  Administrator 
will  publish  a  notice  in  the  Federal 
Register  of  any  adjustment  in  the 
allowable  daily  catch  limit  made  under 
this  paragraph.  Other  than  fishery 
closures  pursuant  to  attainment  of 
quotas  in  any  period,  such  notice  shall 
be  published  at  least  5  calendar  days 
prior  to  a  change  in  daily  catch  limit 
becoming  effective. 

(4)  Anglers  on  board  vessels  for  which 
an  Angling  category  permit  has  been 
issued  may  possess  school,  large  school, 
and  small  medium  Atlantic  bluefin  tima 
in  an  amount  not  to  exceed  a  single 
day's  catch,  regardless  of  the  length  of 
the  trip,  as  allowed  by  the  daily  catch 
limit  for  the  Angling  category  in  effect 
on  that  day. 

(e)  Charter/ Headhoat  category.  i\) 
Anglers  on  board  vessels  for  which  a 
Charter/Headboat  category  permit  has 
been  issued  are  subject  to  the  daily 
catch  limits  for  school,  large  school,  and 
small  medium  Atlantic  bluefin  ttma 
applicable  to  the  Angling  category. 

(2)  When  the  General  category  fishery 
is  closed,  or  at  any  time  when  operating 
in  the  Gulf  of  Mexico,  operators  of 
'  Charter/Headboat  vessels  are  subject  to 


the  annual  vessel  limit  and  reporting 
requirement  iat  non-commercial  take  of 
large  medium  or  giant  Atlantic  bluefin 
tuna  as  specified  in  paragraph  (d)  of  this 
section. 

(3)  When  the  General  category  fishery 
is  open,  except  when  operating  in  the 
Gulf  of  Mexico,  operators  of  vessels  for 
which  a  Charter/Headboat  category 
permit  has  been  issued  are  subject  to  the 
daily  catch  limit  in  effect  for  the  General 
category  for  large  medium  or  etant 
Atlantic  bluefin  tima  as  specified  in 
paragraph  (a)  of  this  section.  Once  the 
applicable  catch  limit  for  large  medium 
or  giant  bluefin  tuna  is  poss^sed  or 
retained,  fishing  by  persons  on  board 
the  vessel  must  cease  and  the  vessel 
must  proceed  to  port.  Large  medium  or 
giant  bluefin  tuna  landed  by  Charter/ 
Headhoat  vessels  may  be  sold  and  are 
counted  against  the  quota  for  the 
General  category. 

(4)  Anglers  on  board  vessels  for  which 
a  Charter/Headboat  category  permit  has 
been  issued  may  possess  sciiool,  large 
school,  and  small  medium  Atlantic 
bluefin  tuna  in  an  amount  not  to  exceed 
a  single  day's  catch,  regardless  of  the 
length  of  the  trip,  as  allowed  by  the 
daily  catch  limit  for  the  Angling 
category  in  effect  on  that  day.  Vessels 
for  which  a  Charter/Headboat  category 
permit  has  been  issued  may  possess 
large  medium  and  giant  Atl^tic  bhiefin 
tuna  in  an  amoimt  not  to  exceed  a  single 
day's  catch,  regardless  of  the  length  of 
the  trip,  as  allowed  by  the  daily  catch 
limit  in  effect  on  that  day. 

11.  In  §  285.25,  paragraph  (d)  is 
revised  and  paragraph  (e)  is  added  to 
read  as  follows: 

S  285^    Purse  seine  vessel  requirements. 

(d)  Vessel  allocations.  (1)  Owners  or 
operators  of  vessels  for  which  a  Purse 
seine  permit  has  been  issued  under 
§  285.21(b)  must  apply  for  an  allocation 
of  Atlantic  bluefin  tuna  from  the  quotas 
specified  in  §  285.22.  The  owner  or 
operator  must  apply  for  this  allocation 
in  wrriting  to  the  Regional  Director  by 
April  15  and  must  specify  the  particular 
size  class  or  classes  of  Atlantic  bluefin 
tuna  for-which  the  vessel  will  fish.  The 
owner  or  operator  must  supply 
documentation  of  the  vessel's 
stockholders,  owners,  partners,  or 
association  structure. 

(2)  The  Regional  Director  will  review 
apphcations  for  allocations  of  Atlantic 
bluefin  tuna  on  or  about  May  1,  and  will 
make  equal  allocations  of  the  available 
size  classes  of  Atlantic  bluefin  tuna 
among  vessel  owners  so  requesting. 
Such  allocations  are  freely  transferrable 
among  purse  seine  vessel  permit, 
holders.  Any  purse  seine  vessel  permit 


holder  intending  to  fish  for  more  than 
one  allocation  in  any  fishing  season 
must  provide  written  notice  of  such 
intent  to  the  Regional  Director  15  days 
before  commencing  fishing  in  that 
season.  Purse  seine  vessel  permit 
holders  who  transfer  their  annual 
allocation  to  another  purse  seine  vessel 
permit  holder  must  not  fish  their 
permitted  vessel  in  any  .fishery  in  which 
Atlantic  bluefin  tuna  might  be  caught. 

(3)  Purse  seine  vessel  owners  may 
apply  to  the  Regional  Director  to 
permanently  consolidate  vessel  permits 
issued  under  §  285.21(b).  Upon  approval 
of  consolidation  by  the  Regional 
Director,  the  Atlantic  tuna  permit(s)  of 
the  transferring  vessel(s)  will  be 
cancelled,  and  the  holder  of  the 
consolidated  permit  is  authorized  to 
apply  for  allocations  of  Atlantic  bluefin 
tuna  commensurate  with  the  number  of 
consolidated  permits.  Purse  seine  vessel 
owners  who  cancel  their  permit  by 
means  of  consolidation  must  not  fish 
their  vessel  in  any  fishery  in  which 
Atlantic  bluefin  tima  might  be  caught. 

(e)  Transfer  at  sea.  Purse  seine  vessel 
owners  or  operators  may  transfer  large 
medium  and  giant  Atlantic  bluefin  tuna 
at  sea  from  the  net  of  the  catching  vessel 
to  another  permitted  piu^e  seine  vessel 
provided  the  amount  transferred  does 
not  cause  the  receiving  vessel  to  exceed 
its  annual  vessel  allocation  as  modified 
by  authorized  transfers.  Such  at-sea 
transfers  are  authorized  only  between 
purse  seine  vessels  permitted  under 
§  285.21  and  not  to  buy  boats  permitted 
under  §  285.28. 

12.  Section  285.26  is  amended  by 
removing  the  phrase  "tip  of  the  snout" 
in  the  second  sentence,  and  adding  in 
its  place  the  phrase  "tip  of  the  upper 
jaw". 

13.  Section  285.27  is  revised  to  read 
as  follows: 
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S  285.27    Tag  and  relseee  program. 

(a)  Notwithstanding  other  provisions 
of  this  pari,  an  angler  may  fish  for 
Atlantic  bluefin  tuna  under  a  tag  and 
release  program,  provided  the  angler 
tags  all  Atlantic  bluefin  tuna  so  caught 
with  tags  issued  under  this  section,  and 
releases  and  returns  such  fish  to  the  sea 
immediately  after  tagging  and  with  a 
minimum  of  injury.  To  participate  in 
this  program,  an  angler  must  obtain  tags, 
reporting  cards,  and  detailed 
instructions  for  their  use  from  the 
Cooperative  Tagging  Center,  Southeast 
Fisheries  Center,  NMFS,  75  Virginia 
Beach  Drive,  Miami,  FL  33149-1099  or 
by  calling  (800)437-3936. 

fb)  Tags  obtained  from  sources  other 
than  NMFS  may  be  used  to  fish  for 
Atlantic  bluefin  tuna  provided  the 
angler  has  registered  each  year  vdth  the 


Cooperative  Tagging  Center  and  the 
NMFS  program  manager  has  approved 
the  use  of  tags  from  that  source.  Anglers 
using  an  alternative  source  of  tags 
wishing  to  tag  bluefin  tuna  can  call 
(800)  437-3936  or  write  NMFS  at  the 
address  given  above. 

(c)  Anglers  registering  for  the  Atlantic 
bluefin  tagging  program  are  required  to 
provide  their  name,  address,  phone 
number,  and,  if  applicable,  identify  the 
alternate  source  of  tags. 

(d)  If  NMFS-issued  of  NMFS- 
approved  tags  are  not  on  board  a  vessel, 
all  anglers  on  board  that  vessel  are 
deemed  to  be  ineligible  to  fish  under 
this  section. 

14.  In  §  285.29,  paragraphs  (a)  and  (d) 
are  revised  to  read  as  follows: 

1285.29    Dealer  recordkeeping  and 
rspoiUng. 

•  *        •        •        • 

(a)  Must  report  via  electronic 
facsimile  (fax)  or  an  Interactive  Voice 
Response  System  (FVRS)  as  instructed 
by  tie  Regional  Director  within  24 
hours  of  tihe  purchase  or  receipt  of  each 
Atlantic  bluefin  tuna  from  the  person  or 
vessel  that  harvested  the  fish.  Said 
report  via  fax  or  the  IVRS  must  include 
the  tag  number  affixed  to  the  fish  by  the 
dealer,  the  date  landed,  the  round  and/ 
or  dressed  weight  (indicating  which 
weight(s)  measured),  the  total  or 
pectoral  fin  curved  fork  length 
(indicating  which  length(s)  measvired), 
and  the  permit  category  of  the  landing 
vessel.  In  addition,  dealers  must  submit 
to  the  Regional  Director  a  daily  report 
on  a  reporting  card  provided  by  NMFS. 
Said  cord  must  be  postmarked  and 
mailed  at  the  dealer's  expense  within  24 
hours  of  the  purchase  or  receipt  of  each 
Atlantic  bluefin  tuna.  Each  vessel 
permit  holder  or  vessel  operator  must 
sign  each  reporting  card  immediately 
upon  transfer  of  the  fish  to  verify  the 
name  of  the  vessel  that  landed  the  fish 
and  the  vessel  permit  number,  and  each 
card  must  indicate  the  tag  number 
affixed  to  the  fish  by  the  dealer  or 
assigned  by  an  authorized  officer,  the 
date  landed,  the  port  where  landed,  the 
round  and/or  dressed  weight  (indicating 
which  weight(s)  measured),  the  total 
and/or  pectoral  fin  curved  fork  length 
(indicating  which  length (s)  measured), 
gear  used,  and  area  where  the  fish  was 
caught.  The  dealer  purchasing  or 
receiving  the  Atlantic  bluefin  tuna  must 
inspect  the  vessel  permit  and  verify  that 
the  required  vessel  name  and  vessel 
permit  information  is  correctly  recorded 
on  the  reporting  card. 

•  •        •        •        • 

(d)  Must  retain  at  his/her  place  of 
business  a  copy  of  each  landing  card 
(including  proof  of  fax  or  IVRS 


transmission)  and  a  copy  of  each  bi- 
weekly report  for  a  period  of  2  years 
from  the  date  on  which  each  was 
required  to  be  submitted  to  the  Regional 
Director. 
*■**»* 

15.  In  §  285.31,  paragraphs  (a)(3), 
(a)(4).  (a)(8).  (a)(13),  (a)(15),  (a)(30), 
(a)(31).  (a)(34)  and  (a)(37)  are  revised 
and  paragraph  (a)(38)  is  added  to  read 
as  follows: 

§285.31    Prohll)ltions. 

(a)  *  *  • 

(3)  Fish  for,  catch,  possess  or  retain 
Atlantic  bluefin  tima  in  excess  of  the 
quotas  specified  in  §  285.22  except  that 
fish  may  be  caught  and  released  under 
the  provisions  of  §  285.27. 

(4)  Fish  f(M-.  catch,  or  possess  or  retain 
Atlantic  bluefin  tuna  in  excess  of  the 
catch  limits  specified  in  §  285.24,  or  to 
possess  or  retain  large  medium  or  giant 
ABT  on  designated  "no-fishing"  days, 
except  that  fish  may  be  caught  and 
released  under  the  provisions  of 
§285.27. 

•  •         •         *         • 

(8)  For  any  vessel  other  than  a  vessel 
holding  a  purse  seine  permit  issued 
under  §  285.21(b),  to  approach  to  within 
100  yd  (91.5  meters)  of  the  cork  line  of 
any  purse  seine  net  used  by  any  vessel 
fishing  for  Atlantic  bluefin  tuna,  or  for 
any  such  purse  seine  vessel  to  approach 
to  within  100  yd  (91.5  meters)  of  any 
vessel,  other  than  a  purse  seine  vessel, 
actively  fishing  for  Atlantic  bluefin 
tuna; 

•  •        *        *        • 

(13)  Purchase,  receive,  or  transfer  any 
Atlantic  bluefin  tuna  at  sea  fi*om  a 
person  or  vessel  engaged  in  fishing  for 
such  tuna  without  a  valid  dealer  permit 
for  buy-boat  operations  issued  under 
§  285.28  unless  between  permitted 
purse  seine  vessels  as  authorized  under 
§  285.25(e); 

•  •        •        •        • 

(15)  Sell,  offer  for  sale,  or  transfer  to 
any  person  for  a  commercial  purpose 
any  large  mediimi  or  giant  Atlantic 
bluefin  tuna  caught  with  rod  and  reel 
gear  under  §  285.24(d)(2)  or 
§  285.24(e)(2); 

•  •        •        •        * 

(30)  Fish  for,  catch,  possess,  or  retain 
Atlantic  bluefin  tuna  from  the  Gulf  of 
Mexico  except  as  specified  under 

§§  285.23(c]  or  285.24(e)(2).  or  if  taken 
incidental  to  recreational  fishing  for 
other  species  and  retained  in 
accordance  with  §  285.24(d)(2): 

(31)  Fish  for,  catch,  possess  or  retain 
Atlantic  bluefin  tuna  with  a  gear  type  or 
in  a  manner  other  than  specified  in 

§§  285.21,  285.22,  285.23,  285.24  and 
285.25,  or  other  than  authorized  under 


an  experimental  fishing  exemption 
issued  pursuant  to  the  requirements  of 
§  285.^. 


(34)  Sell,  offer  for  sale,  purchase, 
receive  for  a  commercial  purpose,  trade, 
or  barter,  or  if  a  seafood  dealer  or 
processor,  retain  or  possess,  any 
Atlantic  bluefin  tuna  other  than  a  large 
medium  or  giant,  except  v«rith 
documentation  as  specified  in  §  285.34; 
*        •        *        *        * 

(37)  Fish  for,  catch,  possess  or  retain 
any  Atlantic  bluefin  tuna  less  than  the 
large  medium  size  class  from  a  vessel 
other  than  one  issued  a  permit  for  the 
Angling,  General  or  Charter/Headboat 
categories  under  §  285.21,  or  a  Purse 
Seine  category  permit  operating  under 
§  285.23(d); 

(38)  Fail  to  cease  fishing  and  return  to 
port  once  the  catch  limit  for  large 
medium  and  giant  bluefin  is  retained  or 
possessed  on  board  vessels  permitted  in 
the  General  and  Charter/Headboat 
categories. 

16.  In  §  285.32,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  foUovra: 

§28542    CMI  penalties. 

(a)  Any  person  who  violates 

§  285.31(a)(1)  through  (a)(21)  inclusive, 
or  (a)(25)  through  (a)(31)  inclusive,  or 
(a)(33)  and  (a)(34)  or  (a)(36)  through 
(a)(38)  inclusive,  will  be  assessed  a  civil 
penalty  of  not  more  than  $25,000  for  a 
first  violation  and  a  civil  penalty  of  not 
more  than  $50,000  for  a  subsequent 
violation. 

(b)  Any  person  who  violates 

§  285.31(a)(22)  through  (24)  inclusive,  or 
(a)(32),  or  (a)(35)  will  be  assessed  a  dvil 
penalty  of  not  more  than  $1 .000,  and  a 
civil  penalfy  of  not  more  than  $5,000  for 
a  subsequent  violation. 

17.  Section  285.34  is  added  to  read  as 
follows: 

§285.34    Restrictions  on  sale. 

(a)  Any  Atlantic  bluefin  tuna  less  than 
the  large  medium  size  class  may  not  be, 
or  attempted  to  be,  purchased,  bartered, 
traded,  sold,  or  offered  for  sale,  or 
retained  or  possessed  by  a  dealer  or 
seafood  processor  in  any  state  unless  it 
is  lawfully  imported  and  is 
accompanied  by  the  Commission's 
Bluefin  Tuna  Statistical  Document. 

(b)  Except  for  a  bluefin  tuna  landed  in 
a  Pacific  state  and  remaining  in  the  state 
of  landing,  a  bluefin  tuna  that  is 
possessed  by  a  dealer  or  seafood 
processor  is  deemed  to  be  a  bluefin  tuna 
harvested  from  the  Atlantic  Ocean  by  a 
United  States  vessel  unless  it  is 
accompanied  by  the  Commission's 
Bluefin  Tuna  Statistical  Document. 


JMI 


38516        Federal  Register  /  Vol.  60.  No.  144  /  Thursday,  July  27.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  144  /  Thursday.  July  27.  1995  /  Rules  and  Regulations        38517 


18.  Subpart  C  is  revised  to  read  as 
follows: 

Subpart  C— Atlantic  Tuna*  OtiMr  Than 
BhMflnTuna 

285.50 
285.51 
285.52 
285.53 
285.54 

and 
285.55 
285.56 
285.57 
285.58 
285.59 


Species  subject  to  regulatioii. 

Authorized  Sshing  gear. 

Size  limits. 

Vessel  penults. 

Conunercial  Vessel  recordkeeping 

repoitiag. 

Dealer  permits. 

Dealer  recordkeeping  and  reporting. 

Purse  Seine  vessel  requirements. 

Incidental  catch. 

Prohibitions. 


Subpart  C— Atlantic  Tunas  Othar  Than 
Blualin  Tuna 

1285^    8paelasaub|acttor»gulation. 

Regulations  contained  in  this  subpart 
pertain  to  yellowfin  tuna,  bigeye  tuna, 
albacore  tuna,  skipjack  tuna  and 
Atlantic  bonito. 

f28S.51    Airthortzad  flsMng  gear. 

Fishing  for,  catching,  retention  or 
possession  of  Atlantic  yellowfin,  bigeye, 
albacore,  and  skipjack  tunas  and 
Atlantic  bonito  in  the  regulatory  area  by 
persons  on  board  fishing  vessels  subject 
to  the  jurisdiction  of  the  United  States 
is  authorized  only  for  handline,  rod  and 
reel  (including  downriggers),  harpoon, 
purse  seine,  longline,  drift  gillnet  and 
bandit  gear  unless  the  gear  is  authorized 
under  an  experimental  fishing 
exemption  issued  pursuant  to  the 
requirements  of  §  285.7. 

f  285.52    Stza  limits. 

(a)  Fishing  for.  catching,  retention  or 
possession  of  Atlantic  yellowfin  and 
bigeye  timas  in  the  regulatory  area  by 
persons  on  board  fishing  vessels  subject 
to  the  jurisdiction  of  the  United  States 
is  authorized  only  for  yellowfin  or 
bigeye  tuna  measuring  22  inches  (56 
cm)  or  more  in  total  curved  fork  length. 

(b)  Total  curved  fork  length  is  the  sole 
criterion  for  determining  the  size  class 
of  whole  (head  on)  Atlantic  yellowfin 
and  bigeye  tuna.  For  this  purpose,  all 
measurements  must  be  taken  in  a  line 
tracing  the  contour  of  the  body  along  the 
middle  of  the  lateral  surface  from  the  tip 
of  the  upper  jaw  to  the  fork  of  the  tail. 

§285.53    Vassal  parmits. 

(a)  Permit  requirements.  The  operator 
of  each  vessel  that  fishes  for,  or  takes, 
Atlantic  yellowfin,  bigeye,  albacore,  and 
skipjack  timas  and  Atlantic  bonito  must 
have  on  board  a  valid  permit  issued 
under  this  section. 

(b)  Commercial  vessel  permits. 
Effective  November  15, 1995.  as  a 
prerequisite  to  seUing  Atlantic 
yellowfin,  bigeye,  albacore,  and  skipjack 
tunas  and  Atlantic  bonito  and  to  be 


eUgible  for  exemption  from  applicable 
bag  limits,  if  any.  specified  in  this 
subpart,  an  owner  or  operator  of  a  vessel 
that  fishes  for  or  takes  Atlantic 
yellowfin,  bigeye,  albacore,  and  skipjack 
tunas  and  Atl&ntic  bonito  must  be 
issued  by  the  Regional  Director  a  vessel 
permit  in  the  commercial  category 
appropriate  for  the  gear  type  or  method 
of  fishing. 

(c)  Charter/Headboat  vessel  permits. 
Effective  November  15. 1995.  owners  or 
operators  of  charter  vessels  and 
headboats  must  be  issued  by  the 
Regional  Director  a  charter/headboat 
vessel  permit  to  lawfully  fish  for.  catch, 
retain  or  land  Atlantic  yellowfin.  bigeye. 
albacore,  and  skipjack  tunas  and 
Atlantic  txmito.  Anglers  on  board 
charter  vessels  and  headboats  must 
adhere  to  apphcable  catch  limits  for  the 
recreational  fisheries. 

(d)  Recreational  vessel  permits. 
Effective  January  1, 1996,  owners  or 
operators  of  private  recreational  vessels 
are  required  to  obtain  vessel  permits  in 
order  to  fish  for,  catch,  retain  or  land 
Atlantic  yellowfin,  bigeye,  albacore,  and 
skipjack  tunas  and  Atlantic  bonito. 
Anglers  on  board  private  recreational 
vessels  must  adhere  to  appUcable  daily 
catch  limits.  Atlantic  yellowfin,  bigeye, 
albacore,  and  skipjack  tunas  and 
Atlantic  bonito  taken  an  l>oard  private 
recreational  vessels  may  not  be  sold. 

(e)  Purse  seine.  Directed  pmse  seine 
filling  for  Atlantic  yellowfin,  bigeye. 
albacore,  and  skipjack  tunas  and 
Atlantic  bonito  is  restricted  to  owners  of 
those  purse  seine  vessels  that  have 
current  Atlantic  bluefin  tuna  purse 
seine  permits  under  §  285.21(d)  and  that 
have  reported,  or  replaced  vessels  that 
have  reported,  Atlantic  yellowfin, 
skipjack,  albacore  or  bigeye  tima 
landings  to  NMFS  over  the  period  1989 
throu^  1993.  The  owner  or  operator  of 
such  purse  seine  vessel  must  apply  for 
authorization  to  fish  for  Atlantic 
yellowfin,  bigeye,  albacore,  and  skipjack 

,tunas  and  Atlantic  bonito  in  writing  to 
the  Regional  Director  by  April  15.  TTie 
owner  must  supply  documentation  of 
the  vessel's  stockholders,  owners, 
partners,  or  association  structiu«  and 
records  of  landings  to  verify  that  the 
vessel  meets  the  qualifying  criteria.  The 
Regional  Director  will  review  these 
appUcations  for  authorization  on  or 
about  May  1  and  issuS  authorizations  as 
appropriate. 

if)  Exemptions.  In  Ueu  of  a  permit 
issued  imder  this  section,  persons  on 
board  a  vessel  for  which  a  vaUd  permit 
for  the  Atlantic  bluefin  tuna  fishery  has 
been  issued  under  §  285.21  of  this  part 
are  eUgible  to  fish  for  and  take  Atlantic 
yellowfin,  bigeye,  albacore,  and  skipjack 
timas  and  AUantic  bonito  using  the 


authorized  gear  and  subject  to  the 
commercial  fishing  restrictions 
applicable  to  the  category  of  permit 
issued  for  the  vessel.  In  Ueu  of  a  permit 
issued  under  this  secticm,  owners  or 
operators  of  vessels  for  which  valid 
permits  for  the  AUantic  shark  fishery 
(50  cm  part  678)  or  the  Atlantic 
swordfish  fishery  (50  CFR  part  630) 
have  been  issued  are  eUgible  to  fish  for 
and  take  Atlantic  yeUowfin,  bigeye, 
albacore.  and  skipjack  timas  and 
Atlantic  bonito  using  the  authorized ' 
gear  and  subject  to  fishing  restrictions 
appUcable  to  the  permit  issued  to  the 
vessel.  Owners  or  operators  of  vessels 
fishing  for  AUantic  yeUowfin,  bigeye. 
albacore,  and  skipjack  tunas  and 
Atlantic  bonito  shoreward  of  the  outer 
botmdary  of  the  EEZ  around  Puerto  Rico 
and  the  Virgin  Islands  with  only 
handgear  on  board  are  exempt  from  the 
permit  requirements  of  this  section. 

S285.S4   Commerciai veasal rscordiisaping 
and  reporting. 

(a)  The  master  or  other  perstm  in 
charge  of  a  fishing  vessel  that  engages  in 
commercial  fishing  for  Atlantic 
yellowfin,  bigeye,  albacore,  and  skipjack 
timas  and  Atlantic  bonito  or  any  person 
as  may  be  authorized  in  writing  to  serve 
as  the  agent  of  such  master  or  person, 
must: 

(1)  Keep  an  accurate  log  of  all 
operations  conducted  from  the  vessel, 
entering  therein  for  each  day  the  date, 
noon  position  (stated  in  latitude  and 
longitude  or  in  relation  to  known 
physical  features),  and  the  tonnage  of 
tuna  on  board  by  species.  The  record 
and  bridge  log  shall  be  sufficient  to 
comply  with  this  paragraph,  provided 
however,  that  the  items  of  information 
specified  herein  are  fully  and  accurately 
entered  in  such  log;  and, 

(2)  Furnish  on  a  form  obtainable  from 
the  Regional  Director,  foUowing  the  sale 
or  deUvery  of  a  catch  of  tuna  made  by 
such  vessel,  a  report,  certified  to  be 
correct  as  to  facts  within  the  knowledge 
of  the  reporting  individual,  giving  the 
name  and  official  number  of  the  fishing 
vessel,  the  dates  of  beginning  and 
ending  of  the  fishing  voyage,  the  port  of 
departure,  and  a  Usting  separately  by 
species  of  the  round  weight  quantities 
(pounds  or  short  tons)  of  tuna  sold  or 
deUvered.  At  the  option  of  the  vessel 
master  or  other  person  in  charge,  a  copy 
of  the  fish  ticket,  weighout  sUp, 
settlement  sheet,  or  similar  record 
issued  by  the  dealer  or  his  agent  may, 
however,  be  used  for  reporting  purposes 
in  Ueu  of  the  form  obtainable  from  the 
Regional  Director,  if  such  alternate 
record  is  similarly  certified  and  contains 
all  items  of  information  required  by  this 
paragraph.  Sudi  sale  and  deUvery 


reports  must  be  deUvered  or  post 
marked  and  mailed  to  the  Regional 
Director  within  72  hours  after  weighout 
has  been  completed. 

(b)  The  master  or  other  person  in 
charge  of  a  fishing  vessel,  subject  to  the 
jurisdiction  of  the  United  States,  except 
vessels  proceeding  direcUy  to  Puerto 
Rico  or  to  any  other  U.S.  port  for 
unloading,  must  report  to  the  Regional 
Director  not  less  than  48  hours  prior  to 
entering  the  regulatory  area  via  the 
Panama  Canal.  In  addition,  the  master 
or  othar  person  in  charge  ota  vessel, 
subject  to  the  jurisdiction  of  the  United 
States  except  a  vessel  without  fish  on 
board,  must  notify  the  Regional  Director 
not  less  than  48  hours  prior  to  leaving 
the  regulatory  area  via  the  Panama 
Canal.  Each  report  must  include  the 
name  of  the  reporting  vessel,  the 
tonnage  by  species  on  board,  and 
whether  the  fish  were  caught  in  Pacific 
or  Atlantic  waters. 

(c)  AU  such  fishing  vessels  entering  or 
leaving  the  regulatory  area  via  the 
Panama  Canal  are  subject  to  inspection. 
Official  seals  will  be  affixed  to  wells 
containing  fish  taken  within  or  outside 
the  regulatory  area,  as  appropriate  and 
the  same  wiU  be  noted  on  the  vessel  log. 
The  official  seals  may  be  removed  only 
by  a  designated  agent  of  NMFS  upon 
arrival  at  point  of  sale  or  deUvery. 

(d)  The  master  or  other  person  in 
charge  of  a  fishing  vessel  subject  to  the 
jurisdiction  of  the  United  States,  must 
notify  the  Regional  Director  not  less 
than  48  hours  prior  to  any  transfer  of 
AUantic  tuna  taken  in  the  regulatory 
area  to  another  vessel  for  the  purpose  of 
transshipment.  Such  reports  must 
include  the  date  and  place  of  unloading, 
name  and  destination  of  the  oncarrying 
vessel,  and  the  tonnage  by  species  of 
tuna  transferred. 

(e)  The  failure  to  file  the  reports  or  to 
foUow  the  procedures  required  by  this 
section,  the  tampering  with  or  the 
removal  of  an  official  seal,  or  the 
alteration  of  a  fishing  vessel's  log  by  any 
person  or  fishing  vessel  subject  to  the 
jurisdiction  of  the  United  States  is  a 
prohibited  act  within  the  meaning  of 
§285.3. 

(f)  Any  person  authorized  to  carry  out 
enforcement  activities  under  the  Act  or 
these  regulations  has  power,  without 
warrant  or  other  process,  to  inspect,  at 
any  reasonable  time,  catch  on  board  the 
vessel,  log  books,  catch  reports, 
statistical  records,  or  other  reports  as 
required  by  the  regulations  in  this  part 
to  be  made,  kept  or  furnished. 

(g)  Owners  and  operators  of  vessels 
fishing  for  Atlantic  yellowfin,  bigeye, 
albacore,  and  skipjack  tunas  and 
Atlantic  bonito  shoreward  of  the  outer 
boundary  of  the  EEZ  around  Puerto  Rico 
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and  the  Virgin  Islands  with  only 
handgear  on  board  are  exempt  from  the 
reporting  requirements  of  this  section. 

f28S.56    Dealer  permits. 

(a)  General.  Effective  November  15, 
1995,  a  dealer  purchasing  or  attempting 
to  purchase,  receiving,  possessing, 
importing  or  exporting  AUantic 
yellowfin,  bigeye,  albacore,  and  skipjack 
tunas  and  AUantic  bonito  must  have  a 
vaUd  {>ennit  required  under  this  section. 

(b)  Application.  Applications  for  a 
dealer  permit  must  be  in  writing  on  an 
appropriate  form  obtained  from  the 
Regional  Director.  The  appUcation  must 
be  signed  by  the  appUcant,  and  be 
submitted  to  the  Regional  Director  at 
least  30  days  before  the  date  upon 
which  the  appUcant  desires  the  permit 
to  be  effective.  The  appUcation  must 
contain  the  following  information: 
Company  name;  principal  place  of 
business;  owner  or  owners'  names: 
appUcant's  name  (if  different  from 
owner  or  owners)  and  mailing  address 
and  telephone  number;  and  any  other 
information  required  by  the  Regional 
Director. 

(c)  Issuance.  (1)  Except  as  provided  in 
subpart  D  of  15  CFR  part  904,  the 
Regional  Director  will  issue  a  permit  - 
within  30  days  of  receipt  of  a  completed 
appUcation. 

(2)  The  Regional  Director  will  notify 
the  appUcant  of  any  deficiency  in  the 
appUcation.  If  the  applicant  fEdls  to 
correct  the  deficiency  within  15  days 
foUowing  the  date  of  notification,  the 
appUcation  will  be  considered 
abandoned. 

(d)  Duration.  Any  permit  issued 
under  this  section  remains  vaUd  until 
December  31  of  the  year  for  which  it  is 
issued,  unless  suspended  or  revoked. 

(e)  Alteration.  Any  permit  which  is 
substantially  altered,  erased,  or 
mutilated  is  invaUd. 

(f)  Replacement.  The  Regional 
Director  may  issue  replacement  permits. 
An  appUcation  for  a  replacement  permit 
is  not  considered  a  new  appUcation. 

(g)  Transfer.  A  permit  issued  under 
this  section  is  not  transferable  or 
assignable;  it  is  vaUd  only  for  the  dealer 
to  whom  it  is  issued. 

(h)  Inspection.  The  dealer  must  keep 
the  permit  issued  under  this  section  at 
his/her  principal  place  of  business.  The 
permit  must  be  displayed  for  inspection 
upon  request  of  any  authorized  officer, 
or  any  employee  of  NMFS  designated  by 
the  Regional  Director  for  such  purpose. 

(i)  Sanctions.  The  Administrator  may 
suspend,  revoke,  modify,  or  deny  a 
permit  issued  or  sought  under  this 
section.  Procedures  governing  permit 
sanctions  and  denials  are  found  at 
subpart  D  of  15  CFR  part  904. 


(j)  Fees.  The  Regional  Director  may 
charge  a  fee  to  recover  the 
administrative  expenses  of  permit 
issuance.  The  amoimt  of  the  fee  is 
calculated,  at  least  annually,  in 
accordance  with  the  proceouTes  of  the 
NOAA  Finance  Handbook  for 
determining  administrative  costs  of  each 
special  product  or  service.  The  fee  may 
not  exceed  such  costs  and  is  specified 
on  each  appUcation  form.  The 
appropriate  fee  must  accompany  each 
appUcation.  Failure  to  pay  the  fee  wiU 
preclude  issuance  of  the  permit. 
Payment  by  a  commercial  instrument 
later  determined  to  be  insuffidenUy 
funded  shaU  invaUdate  any  permit 

(k)  Change  in  application 
information.  Within  15  days  after  any 
change  in  the  information  contained  in 
an  appUcation  submitted  under  this 
section,  the  dealer  issued  a  permit  wiU 
report  the  change  in  writing  to  the 
Regional  Director.    • 

(I)  Exemptions.  Dealers  issued  vaUd  - 
permits  for  the  Atlantic  bluefin  tuna 
fishery  under  §  285.28  of  this  part, 
dealers  issued  vaUd  permits  for  the 
Atlantic  shark  fishery  (50  CFR  part  678) 
or  the  Atlantic  swordfish  fishery  (50 
CFR  part  630),  and  dealers  located  in 
Puerto  Rico  and  the  Virgin  Islands  who 
purchase,  sell,  or  re-sell  only  Atlantic 
yeUowfin,  bigeye,  albacore,  and  skipjack 
tunas  and  AUantic  bonito  taken 
shoreward  of  the  outer  boundary  of  the 
EEZ  around  Puerto  Rico  and  the  Virgin 
Islands  by  handgear  are  exempt  from  the 
permit  requirements  of  this  section. 

1286.58    Dsiisr  recordkeeping  and 
reporting. 

(a)  A  dealer  who  has  been  issued  a 
dealer  permit  pursuant  to  §  285.55  must 
submit  reports  to  the  Fisheries  Science 
Center  Director  as  specified  in 
paragraph  (b)  of  this  section.  A  report 
form  is  available  from  the  Science  and 
Research  Director.  The  following 
information  must  be  included  in  each 
report: 

(1)  Name,  address,  and  permit  number 
of  the  dealer. 

(2)  Names  and  official  numbers  of 
fishing  vessels  from  which  Atlantic 
yeUowfin,  bigeye,  albacore,  and  skipjack 
tunas  and  AUantic  bonito  were  received. 

(3)  Dates  of  receipt  of  Atlantic 
yellowfin,  bigeye,  albacore,  and  skipjack 
tunas  and  Atlantic  bonito. 

(4)  Listed  by  each  port  and  county 
where  Atlantic  yellowfin,  bigeye, 
albacore,  and  skipjack  tunas  and 
Atlantic  bonito  were  offloaded  bom 
fishing  vessels: 

(i)  Total  weight  (pounds)  for  Atlantic 
yellowfin.  bigeye,  albacore,  and  skipjack 
tunas  and  AUantic  bonito  by  market 
category,  if  appUcable,  and  for  other 
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species  received  with  the  tvma. 
including,  but  not  limited  to,  shark, 
swordfish.  dolphin,  and  wahoo;  and 

(ii)  Price  per  poimd  or  total  value  paid 
by  market  category  for  tuna  and  other 
species,  to  the  extent  that  such  price 
infonnation  is  known  at  the  time  of 

reporting. 

(b)  A  report  of  tima  and  other 
applicable  species  received  by  a  dealer 
on  the  first  through  the  15th  days  of 
each  month  must  be  submitted  to  the 
Science  and  Research  Director 
postmarked  not  later  than  the  20th  day 
of  that  month.  A  report  of  tima  and 
other  applicable  species  received  by  the 
dealer  on  the  16th  through  the  last  day 
of  each  month  must  be  submitted  to  the 
Science  and  Research  Director 
postmarked  not  later  than  the  5th  day  of 
the  following  month.  If  no  tuna  was 
received  during  the  reporting  period,  a 
report  so  stating  must  be  submitted 
postmarked  as  specified  for  that 
respective  reporting  period. 

(c)  The  reporting  requirement  of 
paragraph  (a)  of  this  section  may  be 
satisfied  by  providing  a  copy  of  each 
appropriate  weigh-(^t  sheet  and/or 
saks  record,  provided  such  weigh-out 
sheet  and/or  sales  record,  by  itself  or 
combined  with  the  fcwm  available  fit>m 
the  Science  and  Research  Director, 
includes  all  of  the  reouired  information. 

(d)  In  heu  of  providing  a  required 
report  to  the  Science  and  Research 
Director  by  mail,  as  specified  in 
paragraph  (a)  of  this  section,  a  dealer 
may  provide  a  report  to  a  state  or 
Federal  fishery  port  agent  designated  by 
the  Science  and  Research  Director. 
Reports  so  provided  must  be  delivered 
to  such  port  agent  not  later  than  the 
prescribed  postmark  date  for  submitting 
each  such  report. 

(e)  Additional  data  and  inspectioh. 
Additional  data  may  be  collected  by 
authorized  statistical  reporting  agents, 
as  designees  of  tfie  Science  and 
Research  Director,  and  by  authorized 
officers.  Dealers  are  required  to  make 
tima  available  for  inspection  by  the 
Science  and  Research  Director  or  an 
authorized  officer  and  must  allow  an 
authorized  officer,  or  any  employee  of 
NMFS  designated  by  the  Regional 
Director  for  this  purpose,  to  inspect  and 
copy  any  records  of  transfers,  purchases, 
or  receipts  of  Atlantic  yellowfin,  bigeye, 
albacore,  and  skipjack  tunas  and 
Atlantic  bonito; 

(f)  Recordkeeping.  Dealers  must  retain 
at  their  place  of  business  a  copy  of  eadi 
bi-weekly  report  for  a  period  of  2  years 
from  the  date  on  which  each  was 
required  to  be  submitted  to  the  Regional 
Director. 

(g)  Exemptions.  Dealers  located  in 
Puerto  Rico  and  the  Virgin  Islands  who 


pwchase,  sell,  or  re-sell  only  Atlantic 
yellowfin,  bigeye,  albacore,  and  skipjack 
t\mas  and  Atlantic  bonito  taken 
shoreward  of  the  outer  boundary  of  the 
EEZ  around  Puerto  Rico  and  the  Virgin 
Islands  by  handgear  are  exempt  from  the 
reporting  and  recordkeeping 
requirements  of  this  section. 

f  285.57    PurM  Sain*  vmmI  requirements. 

(a)  Mesh  size.  Any  owner  or  operator 
of  a  piuse  seine  vessel  conducting  a 
directed  fishery  for  Atlantic  yellowrfin, 
bigeye,  albacore,  and  skipjack  tunas  and 
Atlantic  bonito  must  use  a  purse  seine 
net  with  a  mesh  size  as  specified  under 
§  285.25(a). 

(b)  Inspection.  The  owner  or  operator 
of  a  purse  seine  vessel  conducting  a 
directed  fishery  for  Atlantic  yellowfin, 
bigeye,  albacore,  and  skipjadc  timas  and 
Atlantic  bonito  must  request  an 
inspection  of  the  vessel  and  fishing  gear 
by  an  enforcement  agent  of  NMFS  prior 
to  commencing  fishing  for  the  season  in 
any  fishery  that  may  result  in  the 
harvest  of  any  regulated  species.  The 
owner  or  operator  miist  request  such 
inspection  at  least  48  hours  before 
commencement  of  the  first  fishing  trip 
of  the  season.  In  addition,  at  least  48 
hoxas  before  conunencement  of 
offloading  any  Atlantic  yellowfin, 
bigeye,  albacore,  and  skipjack  txmas  and 
AUantic  bonito  after  a  fishing  trip,  the 
owner  or  operator  must  request  an 
inspection  of  vessel  and  catch  by  calling 
50S-563-5721  or  508-281-9261.  The 
inabiUty  to  provide  for  an  inspection 
withm  48  hours  of  notification  shall 
ctmstitute  a  waiver  of  this  requirement. 
The  owner  or  operator  of  a  purse  seine 
vessel  must  have  the  vessel's  catch 
information  recorded  on  the  appropriate 
forms  at  the  time  of  offloading  and  prior 
to  transporting  said  tuna  from  the  area 
of  offloading. 

1285^   kiddentilcMch. 

Persons  or  fishing  vessels  subject  to 
the  jurisdiction  of  the  United  States 
must  release,  in  a  manner  to  promote 
survival,  any  yellowfin  tuna  or  bigeye 
tuina  less  than  the  minitnum  size  v^ 

specified  in  §  285.52  taken  incidental  to 
authorized  fishing  in  the  regulatory 
area. 

S28SJ9    ProhibMona. 

(a)  It  is  unlawful  for  any  person  or 
vessel  subject  to  the  jurisdiction  of  the 
United  States  to  do  any  of  the  following: 

(1)  Fish  for,  catch,  possess,  retain  or 
land  Atlantic  yellowfin,  bigeye, 
albacore,  and  skipjack  timas  and 
Atlantic  bonito  without  a  valid  permit 
required  luider  §  285.53  and  carried  on 
board  the  vessel; 


(2)  Fish  for.  catch,  land,  retain  or 
possess,  Atlantic  yellowfin  or  bigeye 
tima  below  the  minimum  size  specified 
in  §285.52; 

(3)  Fail  to  release  immediately  with  a 
minimum  of  injury  any  Atlantic 
yellowfin  or  bigeye  tuna  that  will  not  be 
retained; 

(4)  Fish  for  or  catch  Atlantic 
yellowfin,  bigeye,  albacore,  and  skipjack 
tunas  and  Atlantic  bonito  in  a  directed 
fishery  vyith  purse  seine  nets  if  without 
any  remaining  bluefin  tuna  allocation 
made  under  §  285.25(d); 

(5)  For  any  vessel  other  than  a  vessel 
holding  a  purse  seine  permit  issued 
under  §  285.53(d),  to  approach  to  within 
100  yds  (91.5  metere)  of  the  cork  line  of 
any  purse  seine  net  used  by  any  vessel 
filling  for  Atlantic  yellowfin,  bigeye, 
albacore,  and  skipjack  tunas  and 
Atlantic  bonito,  or  for  any  such  purse 
seine  vessel  to  approach  to  within  100 
yds  (91.5  meters)  of  any  vessel,  other 
than  a  purse  seine  vessel,  actively 
fishing  for  Atlantic  yellowfin,  bigeye. 
albacore,  and  skipjack  tunas  and 
Atlantic  bonito; 

(6)  Begin  fishing  or  offloading  from 
any  purse  seine  vessel  to  which  a  permit 
has  been  issued  under  §  285.21  any 
Atlantic  tuna  vdthout  first  requesting  an 
inspection  of  the  vessel  in  accordance 
with  §  285.57(b); 

(7)  Fail  to  report  the  catching  of  any 
Atlantic  tuna  to  which  a  plastic  tag  has 
been  affixed  under  a  tag  and  release 
program  conducted  by  ?>JMFS  or  any 
other  scientific  organization; 

(8)  Falsify  or  fail  to  make,  keep, 
maintain,  or  submit  any  reports,  or  other 
record  required  by  this  subpart; 

(9)  Refuse  to  allow  an  authorized 
officer  to  make  inspections  for  the 
purpose  of  checking  any  records  relating 
to  the  catching,  harvesting,  landing, 
purchase,  or  sale  of  any  Atlantic  tuna 
required  by  this  subpart; 

(10)  Make  any  false  statement,  oral  or 
written,  to  an  authorized  officer 
concerning  the  catching,  harvesting, 
landing,  purchase,  sale,  or  transfer  of 

■~^^y  Atlantic  tuna; 

(11)  Interfere  with,  delay,  or  prevent 
by  any  means,  the  apprehension  of 
another  person,  knowing  that  such 
person  has  committed  any  act 
prohibited  by  this  part: 

(12)  Refuse  to  permit  access  of  NMFS 
personnel  to  inspect  any  records 
relating  to,  or  area  of  custody  of, 
Atlantic  yellowfin,  bigeye,  albacore,  and 
skipjack  tunas  and  AUantic  bonito; 

(b)  It  is  unlawful  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  violate  any  other  provision  of 


this  subpart,  the  Act,  or  any  other  rules 
implemented  under  the  Act. 

(PR  Doc.  95-18419  Filed  7-21-95;  4:36  pm] 
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SO  CFR  Part  663 

[DodWl  No.  94126fr-4366;  LD.  071N6B] 

PacMc  Coaet  Qroundfish  FIshary;  End 
of  Whiting  Regular  SMSon 

AOENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnON:  Fishing  restrictions. 

summary:  NMFS  announces  the  end  of 
the  regular  season  for  the  Pacific 
whiti]^  (whiting)  fishery  off 
Washington,  Oregon,  and  Cahfomia  and 
the  reimposition  of  a  10,000-lb  (4,536- 
kg)  trip  limit  coastwide.  This  action  is 
authorized  by  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
that  governs  the  harvest  of  groundfish  in 
the  U.S.  exclusive  economic  zone  off  the 
coasts  of  Washington,  Oregon,  and 
California.  This  action  is  intended  to 
keep  landings  close  to  the  1995  harvest 
guideline  for  whiting,  while  allowing 
small  quantities  to  be  landed  by  fresh 
fish  and  bait  fisheries  and  as  bycatch  in 
other  fisheries. 

EFFECTIVE  DATE:  Effective  &t>m  0001 
hours  (local  time),  July  24, 1995.  until 
the  effective  date  of  the  1996  annual 
specifications  and  management 
measures,  which  will  be  pubUshed  in 
the  Federal  Register. 
ADDRESSES:  Comments  on  this  action 
should  be  sent  to  Mr.  Wilham  Stelle,  Jr., 
Director,  Northwest  Region,  National 
Marine  Fisheries  Service,  7600  Sand 
Point  Way  NE..  BIN  C15700,  Bldg.  1, 
Seattle,  WA  98115-0070;  or  Ms.  Hilda 
Diaz-Soltero,  Director,  Southwest 
Region,  National  Marine  Fisheries 
Service,  501  West  Ocean  Blvd.,  Suite 
4200.  Long  Beach.  CA  90802-4213. 
Information  relevant  to  these  actions  has 
been  compiled  in  aggregate  form  and  is 
available  for  pubUc  review  during 
business  hours  at  the  office  of  the 
Director,  Northwest  Region,  NMFS 
(Regional  Director). 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  206-526-6140;  or 
Rodney  R.  Mclnnis  310-980-4040. 
SUPPt^MENTARY  INFORMATION:  At  its 
October  1994  meeting,  the  Pacific 
Fishery  Management  Council  (Council) 
recommended  that  a  10,000-lb  (4,536- 
kg)  trip  limit  apply  to  landings  of 
whiting  after  the  end  of  the  regular 
season  (when  the  harvest  guideline  is 
reached)  (60  FR  2339.  January  9, 1995). 


At-sea  processing  of  whiting  was 
prohibited  on  May  4, 1995  (60  FR 
24572,  May  9, 1995)  when  107,000 
metric  tons  (mt)  (60  percent  of  the 
178,400  mt  harvest  guideline)  was 
projected  to  have  bmn  taken  (102,624 
mt  for  at-sea  processing  and  3,932  mt  for 
shore-based  processing.  The  remaining 
71,844  mt  of  the  harvest  guideline  was 
reserved  for  deUvery  to  wore-based 
processors. 

Based  on  the  best  available 
information  on  current  and  projected 
rates  of  landings,  the  Regional  Director 
has  determined  that  approximately 
168,346  mt  of  whiting  has  been  caught 
through  July  16, 1995,  and  that  at  a  rate 
of  about  1.200  mt  deUvered  shoreside 
per  day,  the  178,400  mt  harvest 
guideline  would  be  reached  on  July  24, 
1995.  Therefore,  the  regular  season  ends 
and  the  10,000-lb  (4,536-4:g)  trip  Umit 
for  whiting  resumes  at  0001  houra  (local 
time),  July  24, 1995.  Because  at-sea 
processing  of  whiting  is  prohibited,  this 
trip  limit  applies  only  to  vessels 
delivering  shoreside.  The  trip  limit  is 
intended  to  acconunodate  small  bait  and 
fresh  fish  markets  and  the  bycatch  of 
whiting  in  other  fisheries. 

NMFS  Action 

NMFS  annoimces  the  following 
change  to  the  1995  fishery  specifications 
and  management  measures  for  whiting 
published  at  paragraph  IV.F.(l)(b)  (60 
FR  2343,  January  9.  1995)  as  follows: 

(b)  No  more  than  10,000  lb  (4.536  kg) 
of  whiting  may  be  taken  and  retained, 
possessed,  or  landed,  per  vessel  per 
fishing  trip. 

Qassification 

The  determination  to  take  this  action 
is  based  on  the  most  recent  data 
available.  The  aggregate  data  upon 
which  the  determination  is  based  are 
available  for  public  insp>ection  at  the 
office  of  the  Regional  Director  (see 
ADDRESSES)  during  business  houra.  This 
action  was  recommended  by  the 
Council  at  its  October  1994  meeting, 
and  was  announced  in  the  flnmial 
specifications  and  management 
measures  on  January  9, 1995  (60  FR 
2331).  There  was  an  opportunity  for 
pubUc  comment  at  the  August  and 
October  1994  Council  meetings. 
Supporting  documents  (catch 
projections)  were  available  for  pubUc 
inspection  prior  to,  and  at,  the  June 
1995  Council  meeting.  Because  of  the 
need  for  immediate  action,  and  because 
the  pubhc  had  an  opportunity  to 
comment  on  the  action  at  Council 
meetings,  NMFS  has  determined  that 
good  cause  exists  for  this  action  to  be 
pubUshed  writhout  affording  a  prior 
opportunity  for  pubUc  comment  or  a  30- 


day  delayed  effectiveness  period.  This 
action  is  taken  under  the  authority  of  50 
CFR  663.23(b)(3)  and  {c){l)(i)(I),  and  is 
exempt  from  review  under  E.0. 12866. 

Dated:  July  21, 1995. 
Richard  W.  Siirtii. 
Acting  Director,  Office  of  Fisheries 
Conservatioix  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  95-18432  Filed  7-24-95;  11:55  im] 
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50  CFR  Part  672 

[Docfcet  Na  950206041-6041-01;  LO. 
072096B] 

Qroundflah  of  tha  Gulf  of  Alaska; 
"Other  Rocfcflah"  in  tha  Central 
Ragulatory  Area  of  tha  Oulf  of  Alaaka 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closiue. 

SUMMARY:  NMFS  is  prohibiting  the 
retention  of  "other  rockfish"  in  the 
Central  Regulatory  Area  of  the  Gulf  of 
Alaska  (GOA).  NMFS  is  requiring  that 
catches  of  "other  rockfish"  in  this  area 
be  treated  in  the  same  manner  as 
prohibited  species  and  discarded  at  sea 
with  a  minimum  of  injury.  This  action 
is  necessary  because  the  "other 
rockfish"  total  allowable  catch  (TAC)  in 
the  Central  Regulatory  Area  of  the  GOA 
has  been  reached. 
^FECnvE  DATE:  Effective  12  noon, 
Alaska  local  time  (A.l.t.),  July  21, 1995. 
until  12  midnight.  A.l.t.,  December  31, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
50  CFR  parts  620  and  672. 

In  accordance  with  §  672.20(c)(l)(ii), 
the  TAC  for  "other  rockfish"  in  the 
Central  Regulatory  Area  was  established 
by  the  final  1995  harvest  specifications 
of  groundfish  (60  FR  8470,  February  14, 
1995)  as  370  metric  tons  (mt). 

The  Director,  Alaska  Region,  NMFS, 
has  determined,  in  accordance  with 
§  672.20(c)(3),  that  the  TAC  for  "other 
rockfish"  in  the  Central  Regulatory  Area 
of  the  GOA  has  been  reached.  Therefore, 
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NMFS  is  requiring  that  further  catches 
of  "other  rockfish"  in  the  Central 
Regulatory  Area  of  the  GOA  be  treated 
as  prohibited  species  in  accordance 
with  §  672.20(e). 

Classification 

This  action  is  taken  under  §  672.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authoritjn  16  U.S.C  1801  et  seq. 

Dated:  July  21, 1905. 
Richard  W.Surdi, 
Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  Nadona] 
Marine  Fisheries  Service. 
IFR  Doc  95-18420  Filed  7-21-95  4:36pm] 
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TNs  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put)lic  of  the  proposed 
Issuanoe  of  rules  and  regulations.  The 
purpoee  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  In  the 
rule  meking  prior  to  the  adoption  of  the  final 
rules. 


FARM  CREDIT  ADMINISTRATION 

12  CPR  Parts  615, 618.  and  620 
RIN30S2-AB48 

Funding  and  Fiscal  Affairs,  Loan 
Pollclas  and  Operations,  and  Funding 
OpsraHons;  Qensrri  Provisions; 
Dlsdosurs  to  Sharsholders;  Capital 
Adsquaqr 

AQENCV:  Farm  Credit  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA),  by  the  FCA 
Board  (Board),  proposes  amendments  to 
FCA  capital  regulations  for  Farm  Credit 
System  (Farm  Credit  or  System) 
institutions  to  add  imallocated  surplus 
and  total  surplus  standards  for  banks 
and  associations;  add  a  collateral  ratio 
for  banks;  add  procedures  for  the 
establishment  of  individual  institution 
capital  standards  and  for  the  issuance  of 
capital  directives;  remove  outdated 
provisions:  and  make  other  technical, 
clarifying,  and  conforming  changes.  The 
regulation  would  require  that  each 
institution  maintain  at  least  a  minimiun 
level  of  imallocated  siuplus  and  total 
surplus  capita,  and  that  banks  maintain 
at  least  a  minimum  collateral  ratio.  In 
addition,  the  regulations  would  specify 
procedures  for  setting  higher  individual 
capital  standards  when  warranted  by 
higher  risk  and  issuing  capital 
directives. 

DATES:  Written  comments  must  be 
received  on  or  before  October  25, 1995. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  Patricia  W. 
DiMuzio,  Associate  Director,  Regulation 
Development,  Office  of  Examination, 
Farm  Credit  Administration,  McLean, 
Virginia  22102-5090.  Copies  of  all 
communications  received  will  be 
available  for  examination  by  interested 
parties  in  the  Office  of  Examination, 
Farm  Credit  Administration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  K.  Carpenter,  Senior  Policy 
Analyst,  Office  of  Examination,  Farm 
Credit  Administration,  McLean,  VA 


22102-5090,  (703)  883-4498,  TDD 
(703)  883-4444,  or 
Rebecca  S.  Orlich,  Senior  Attorney, 
Office  of  General  Coimsel,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090,  (703)  883-4020,  TDD 
(703) 883-4444. 

SUPPLEMENTARY  INFORMATION: 

L  Summary  of  Proposed  Surplus  and 
Collateral  Requirements 

System  banks  and  associations  should 
hold  sufficient  capital  to  operate  in  a 
safe  and  sound  manner,  provide  a 
foundation  for  future  viability,  and 
provide  a  reasonable  level  of  protection 
to  shareholdera  who  must  purchase 
equity  in  a  System  institution  as  a 
condition  of  receiving  a  loan.  The  FCA 
proposes  to  require  System  banks  and 
associations  to  maintain  the  following 
capital  standards  in  addition  to  the 
existing  risk-adjusted  permanent  capital 
standards: 

•  A  ratio  of  at  least  7  percent  of  total 
siuplus  to  risk-weighted  assets;  and 

•  A  ratio  of  at  least  3.5  percent  of 
unallocated  surplus  to  risk-weighted 
assets. 

For  piuposes  of  the  total  siupliis 
computation,  institutions  would  be 
permitted  to  treat  the  following  as 
surplus:  stock  held  by  non-borrowere, 
allocated  stock,  and  stock  held  by 
borrowers  that  was  not  purchased  as  a 
condition  of  receiving  a  loan,  provided 
that  all  of  such  stock  can  only  be  retired 
purauant  to  a  discretionary  revolvement 
plan  of  at  least  5  years  or  a  similar 
retirement  plan.  Perpetual  stock  held  by 
non-borrowere  could  also  be  included  in 
the  unallocated  siuplus  computations. 
For  the  purposes  of  the  total  surplus 
computation,  the  double  coimting  of 
association  investments  in  their 
affiliated  banks  would  be  eliminated 
according  to  the  permanent  capital 
allotment  agreements.  However,  the 
unallocated  surplus  measiuement  for  an 
association  would  be  net  of  the 
association's  investment  in  the  bank. 

In  addition,  banks  would  also  be 
required  to  maintain  a  collateral  ratio  of 
at  least  104  percent  of  eligible  assets  (as 
defined  by  §815.5050  of  existing  FCA 
regulations)  to  liabilities,  net  of  any 
bank  equities  that  are  being  counted  as 
permanent  capital  of  associations. 

The  existing  permanent  capital 
requirements  would  continue 
unchanged.  An  institution  that  falls 
below  its  permanent  capital  ratio  is 


statutorily  prohibited  from  further 
retirement  of  borrower  stock,  but 
noncompliance  with  the  proposed 
Surplus  and  collateral  standuds  would 
not  result  in  the  same  prohibition. 
However,  as  proposed  by  these 
regulations,  noncompliance  with  the 
surplus  or  collateral  ratios  would 
prohibit  the  board  of  directors  of  an 
institution  from  delegating  the  decision 
to  retire  stock  to  management. 

Institutions  that  do  not  satisfy  the 
proposed  surplus  and  collateral 
standards  would  be  required  to  develop 
and  implement  a  plan  approved  by  the 
FCA  for  building  surplus  to  attain  the 
standards  within  a  reasonable  time.  An 
association  that  dpes  not  meet  the 
unallocated  surplus  standard  would 
have  the  option,  as  part  of  its  capital 
plan,  of  entering  into  a  risk-sharing 
agreement  with  its  affiliated  bank. 
Under  such  a  risk-sharing  agreement, 
the  bank  would  share  association  losses 
up  to  an  amount  not  to  exceed  the 
amount  of  bank  equities  counted  as 
association  permanent  capital. 
Institutions  meeting  the  goals  of  plans 
approved  by  the  FCA  would  be 
considered  to  be  in  compliance  with  ■ 
their  applicable  surplus  and  collateral 
ratios. 

n.  Background 

Since  1986,  the  Farm  Credit  Act  of 
1971,  as  amended  (Act),  12  U-S.C.  2001 
et  seq..  has  required  the  FCA  to  "cause 
institutions  to  achieve  and  maintain 
adequate  capital  by  establishing 
minimum  levels  of  capital  for  such 
System  institutions  and  by  using  such 
other  methods  as  the  [FCA]  deems 
appropriate."  Section  4.3(a)  of  the  Act 
revisions  of  the  Agricultural  Credit  Act 
of  1987  (1987  Act),  Pub.  L.  100-233, 
added  a  requirement  that  the  FCA 
promulgate  regulations  establishing 
minimum  standards  of  "permanent 
capital"  as  defined  in  the  statute.  These 
standards  were  required  to  be  based  on 
financial  statements  prepared  in 
accordance  with  generally  accepted 
accounting  principles  (GAAP)  and  to 
take  into  consideration  relative  risk 
factore  as  determined  by  the  FCA. 

Most  of  the  FCA's  existing  capital 
regulations  were  adopted  in  1988,  in 
order  to  implement  the  permanent 
capital  provisions  of  the  1987  Act. 
Those  regulations:  (1)  Established  a 
minimum  permanent  capital  standard 
for  both  banks  and  associations  of  7 
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percent  of  risk-weighted  assets,  after 
elimination  of  intra-System  reciprocal 
investments;  and  (2)  prohibited  the 
double  counting  of  capital  invested  by 
associations  in  their  affiliated  banks. 
Such  capital  was  to  be  coimted  as 
permanent  capital  by  only  one 
institution,  and  the  regulation  specified 
that  eventually  only  the  bank  could 
coimt  it.  In  October  1992.  the  statutory 
definition  of  "permanent  capital"  was 
amended  by  Congress  to  permit  banks 
and  associations  to  specify  by  mutual 
agreement  the  amount  of  allocated 
equities  that  would  be  considered  bank 
or  association  equity  for  the  purpose  of 
calculating  the  permanent  capital  ratio. 
In  July  1994,  the  FCA  amended  the 
regulations  to  implement  the  statutory 
change. 

The  1992  statutory  change  was  a 
response  to  concerns  raised  by  the 
System  that  the  1988  regulatory 
provisions  would  have  resulted  in 
additional  tax  habilities  for  Farm  Credit 
associations.  The  associations' 
investments  in  their  respective  banks 
resulted  over  a  period  of  many  years 
and  largely  consisted  of  allocated 
equities — that  is,  earnings  that  tax- 
exempt  banks  distributed  to  their  owner 
associations  in  the  form  of  stock  or 
allocated  siuplus  rather  than  cash. 
When  earnings  were  distributed  in  the 
form  of  equities,  taxes  did  not  have  to 
be  paid  by  the  associations. 

m.  Purposes  of  Capital 

The  capital  structure  of  a  System 
institution,  at  a  minimum,  needs  to 
fulfill  three  broad  piuposes: 

A.  To  provide  a  c\ishion  that  will 
allow  an  institution  to  remain 
finandaily  viable  during  periods  of 
adversity,  thereby  protecting  the  System 
institutions,  investors,  and  taxpayers; 

B.  To  provide  a  source  of  funds  to 
help  stabiUze  earnings  and  finance 
growth;  and 

C.  To  denote  and  protect  the 
ownership,  investment,  and  rights  of 
shareholders. 

There  are  several  categories  of  capital 
in  the  System  that,  in  combination, 
achieve  one  or  more  of  these 
fundamental  purposes  of  capital.  These 
categories  are:  borrower  stock; 
participation  certificates;  preferred 
stock;  allocated  equities;  and 
imallocated  surplus.  Borrower  stock  is 
common  shareholder  equity  piutiiased 
as  a  condition  of  obtaining  a  loan  with 
a  System  institution.'  Participation 
certificates  are  similar  to  borrower  stock 
and  arise  from  authorized  lending 


relationships  with  entities  and 
individuals  ineUgible  to  own  borrower 
stock.2  Preferred  stock  may  be  sold  to 
individuals  separate  from  the  lending 
relationship  and  provides  preferential 
treatment,  such  as  the  payment  of  fixed 
dividends  or  prefierence  over  common 
shareholders  upon  liquidation. 
Allocated  equities,  including  allocated 
siuplus  and  allocated  borrower  stock, 
residt  from  a  patronage  allocation  of  an 
institution's  earnings  to  its  active 
members.  Finally,  unallocated  surplus 
is  the  unallocated  retained  earnings  of 
an  institution. 

IV.  FCA  Review  and  Concerns 

The  FCA  has  been  engaged  in  a 
comprehensive  review  of  its  capital 
regulations  to  determine  whether  they 
create  appropriate  incentives  for  the 
accxunulation  of  adequate  amounts  of 
various  components  of  capital,  in  Ught 
of  risks  undertaken  by  the  System.  The 
FCA  has  also  reviewed  the  principles  of 
the  1988  international  framework  for 
capital  standards,  known  as  the  Basle 
Accord,  and  capital  regulations  imposed 
by  Federal  banking  agencies  on 
commercial  banks  and  thrifts,  as  well  as 
a  pubUcation  evaluating  the  adequacy  of 
those  regiilations  by  staff  of  the  Federal 
Deposit  Insurance  Corporation  (FDIC). 
for  information  that  may  be  relevant  to 
determining  the  adequacy  of  System 
capital.  As  a  result  of  this  review,  the 
FCA  has  concluded  that  the  proposed 
minirmim  surplus  and  net  collateral 
ratios  would  generate  an  additional 
level  of  protection  for  both  borrower/ 
shareholders  and  investors  in  the 
System's  debt  instnunents. 

A.  Regulatory  Requirements  Need  To 
Ensure  Sufficient  Capital 

The  FCA  beUeves  that  a  mixture  of 
capital  components  is  necessary  to 
achieve  a  sound  capital  structiue,  and 
that  each  institution  should  have  a 
minimum  amount  of  secure  capital  that 
is  not  at  risk  at  another  System 
institution.  As  a  result,  the  FCA  has  the 
following  concerns. 

1.  Long-term  StabiUty  fat  Associations 
Requires  a  More  Stable  Capital  Base 
Than  Just  Borrower  Stock  and  Should 
Provide  Some  Cushion  for  Borrower 
Investments 

Under  existing  regulations,  it  is 
possible  for  an  institution  to  rely  solely 
on  'borrower  stock  to  meet  Its  minimum 
capital  standards,  by  establishing  a 


■  Injtitutions  an  aoUiorizad  to  issue  common 
stock  to  non-bonowMs.  but  no  such  stock  has  been 
issued. 


2  For  the  remainder  of  the  preamble,  further 
references  to  borrower  stock  will  include 
participation  certificates,  as  applicable. 
Participation  certificates  are  considered  to  be 
similar  to  borrower  stock  from  a  financial 
perspective,  even  though  votiitg  rights  dinar. 


Stock  purchase  requirement  of  7  percent 
or  more  of  the  loan  amoimt.  An 
institution  may  then  be  in  compliance 
but  have  little  or  no  surplus  to  cushion 
the  investment  of  a  shareholder.  While 
the  shareholder's  investment  is  at  risk 
and  provides  some  protection  to  the 
institution,  the  Agency  beUeves  that  it  is 
imprudent  to  make  such  investments 
vuhierable  to  even  modest  levels  of 
adversity,  given  the  cooperative 
structure  of  the  System. 

For  most  corporations,  common 
equity  capital  is  generally  a  permanent 
source  of  funds.  Once  the  equity  shares 
are  issued,  the  company  permanently 
retains  the  proceeds.  The  stock  may 
trade  among  investors,  but  an  individual 
shareholder  may  not  demand  that  the 
company  retire  the  stock.  Unlike 
corporate  equity  capital.  System 
borrower  stock  may  be,  and  often  is, 
retired  upon  repayment  of  a  borrower's 
loan  at  the  board's  discretion.  If  pending 
losses  threaten  the  value  of  an 
association's  stock,  borrower/ 
shareholders  can  obtain  financing 
elsewhere,  pay  down  their  loan  and 
request  retirement  of  their  stock.  As  a 
practical  matter,  in  a  situation  in  which 
the  institution  still  meets  its  permanent 
capital  requirements,  the  degree  to 
which  borrower  stock  acts  as  a  buffer  for 
absorbing  loss  depends  on  the  extent  to 
which  the  association  refrains  from 
retiring  stock. 

For  an  association  to  use  this 
authority  in  a  way  that  makes  borrower 
stock  a  meaningful  buffer,  the 
association  has  to  recognize  potential 
losses  in  a  timely  manner  and  be  willing 
to  vsrithhold  proceeds  from  stock 
retirement  requests.  However,  such 
actions  can  signal  problems  to  existing 
and  potential  borrowers  at  the 
association.  Thus,  an  association  might 
continue  to  make  retirements  imtil  the 
evidence  of  serious  adverse  financial 
conditions  is  abundanUy  clear.  By  then, 
the  stock  of  many  members  may  have 
been  retired,  and  remaining  members 
would  bear  the  loss.  Therefore,  despite 
the  fact  that  borrower  stock  is  an  at-risk 
investment  like  any  common  equity 
stock,  it  is  less  able  to  absorb  losses  than 
common  equity  capital.  By  contrast,  a 
Tpinimiim  surplus  requirement  would 
provide  a  more  permanent  source  of 
capital  that  is  capable  of  absorbing 
losses  and  of  providing  protection  to  the 
investments  of  borrower/shareholders. 

Another  concern  is  that  an  institution 
can  grow  in  an  unbounded  manner  if 
each  new  loan  is  fully  capitalized  by 
borrower  stock.  Similarly,  the 
institution's  capital  base  can  fluctuate 
significantly  wnen  borrowers  repay  or 
prepay  loans  and  their  stock  is  retired. 


In  addition,  the  most  frequent  source 
of  an  association's  financial  stress  is 
borrower  adversity,  whether  it  is  the 
result  of  Mridespread  adverse  financial 
conditions  (as  it  was  in  the  mid-1980s), 
or  the  result  of  troubled  conditions  in  a 
region  or  industry  in  which  an 
association  has  a  concentration  of  loans. 
As  occurred  in  the  mid-1980s,  when  ah 
institution  is  unable  to  retire  borrower 
stock  because  of  financial  stress,  the 
institution's  business  and  its  borrower/ 
shareholders  are  adversely  affected. 

2.  "Local"  Unallocated  Retained 
Earnings  (URE)  Are  Important  to 
Institutions  During  Periods  of  Economic 
Adversity 

Over  a  number  of  years,  most 
associations  in  the  System  accumulated 
URE.  in  part,  through  non-cash  earnings 
distributions  bom  their  affiUated  banks. 
Since  these  non-cash  distributions  have 
seldom  been  retired,  some  portion  of 
these  distributions  has  resulted  in  an 
increase  to  URE  on  the  associations' 
balance  sheets  and  yet  has  continued  to 
be  reported  as  allocated  equities  on  the 
bank's  financial  statements.  Certain 
associations  have  tittle  or  no  URE  that 
is  not  also  included  in  the  bank's  GAAP 
capital.  This  group  of  associations  is 
particularly  viilnerable  to  financial 
adversity  at  their  affitiated  banks 
because  most  of  their  capital  other  than 
borrower  stock  is  at  risk  in  both  the 
bank  and  the  association.  When  a  bank 
sustains  losses,  all  of  the  bank's  capital 
is  available  to  absorb  losses,  regardless 
of  whether  it  is  being  counted  as 
permanent  capital  at  the  association.  It 
follows  that  such  capital  will  not  be 
available  to  absorb  association  losses, 
which  can  create  a  domino  effect  in 
troubled  times,  since  adversity  in  one 
institution  can  cause  adversity  in  many 
or  all  institutions  in  the  district. 

The  FCA  conducted  a  study  of 
production  credit  associations  (PCAs) 
that  became  financially  stressed  during 
the  1980s.  The  sample  used  represented 
a  comparable  set  of  financially  stressed 
and  healthy  institutions.  Although  the 
number  of  institutions  and  quarters  of 
historical  financial  data  were  limited, 
the  FCA  was  able  to  make  inferences 
regarding  capital  levels  and  long-term 
viability.  The  healthy  associations, 
which  had  imallocated  siuplus  net  of 
their  investments  in  their  affifiated 
banks,  were  better  able  to  withstand 
adversity  and  stay  financially  viable 
without  assistance.  However, 
associations  with  no  or  low  surplus, 
after  deducting  the  investment  in  the 
bank,  generally  could  not  independenUy 
withstand  an  adverse  economic 
enviroiunent  without  assistance  or  other 


action  to  address  their  financial 
deterioration.^ 

A  URE  cushion  that  does  not  include 
the  association's  interdependent 
investment  in  its  affihated  bank 

Erovides  optimiun  protection  for 
orrower/shareholders.  Losses  at  the 
affiliated  bank  stemming  from  adversity 
in  other  associations  or  from  risks  borne 
by  the  bank  (funding,  investment, 
operational,  etc.)  could  impair  the  ^ 
investment  in  the  bank  and  deplete 
association  capital.  Consequently,  an 
association  with  a  large  URE  and  a  high 
permanent 'Capital  ratio  may  not  be 
adequately  insxUated  from  adversity  ff  it 
reUes  heavily  on  capital  that  is  invested 
in  its  affiUated  bank.  Strong  local  URE 
allows  the  association  to  remain  viable 
even  if  the  investment  in  the  bank 
becomes  impaired.  The  likelihood  of  the 
bank  and  associations  sustaining  losses 
simultaneously  greatiy  amplifies  the 
need  for  a  local  URE  standard. 

3.  A  Sufficient  Level  of  Eligible 
Collateral  Is  Needed  To  Protect 
Investors  in  the  System's  Debt 
Instnunents 

The  basis  for  fimding  banks  within 
the  System  is  the  maintenance  of 
sufficient  eligible  collateral.  Performing 
agricultiu^l  loans  make  up  the  bulk  of 
eligible  collateral,*  followed  by 
marketable  securities  and  cash. 
Nonperforming  loans  and  acqiured 
property  also  provide  eUgible  collateral, 
after  deducting  for  losses.  During  the 
1980s,  the  collateral  positions  of  the 
Farm  Credit  banks  were  a  critical 
measure  of  survival.  As  an  example,  the 
collateral  of  one  bank  was  exhausted, 
and  the  bank  lost  its  abiUty  to 
independently  obtain  funding  from  the 
marketplace  before  its  capital  was 
depleted.^ 

Farm  Credit  banks  have  long  used  a 
collateral  ratio  as  a  principal  indicator 
of  financial  strength.  Both  the  Market 
Access  Agreement  and  the  Contractual 
Interbank  Performance  Agreement 
(CIPA)  ^  use  a  collateral  ratio  as  a  critical 
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>In  tact,  the  stressed  PCAs  in  the  study  generally 
had  no  "local"  URE.  The  median  value  was  actually 
below  zero.  These  PCAs  were  subsequently  merged 
or  provided  financial  assistance. 

*  Such  loans  consist  of  loans  made  directly  by  the 
bank  or,  in  the  case  of  a  bank's  wholesale  lending 
activities,  the  loans  made  by  the  direct  lender 
associations  which  are  pledged  as  security  for  the 
associatioiu'  direct  loans  from  the  bank  (up  to  the 
amount  of  the  direct  loan). 

'  The  bank  was  able  to  maintain  access  to  the 
funding  markets  only  after  certain  other  System 
banks  agreed  to  pledge  excess  collateral  to  the 
troubled  bank. 

^These  are  self-monitoring  agreements  amotig  the 
Federal  Farm  Credit  Banks  Funding  Corporation 
(Funding  Corporation)  and  System  banks  that 
specify  levels  of  bank  financial  performance,  as 
well  as  the  consequences  of  a  bank's  felling  below 
such  levels. 


measure  of  bank  financial  viabiUty  and 
survivabiUty.  A  bank  failure  within  the 
System  would  have  grave  consequences 
not  only  for  that  bank  and  its  affihated 
assodatiens,  but  also  for  the  otha 
System  banks  because  of  joint  and 
several  liability  and  the  market 
perception  of  ihe  System  as  a  single 
entity  seeking  fimding. 

The  FCA  beUeves  that  a  bank  could  be 
shut  out  of  the  securities  markets  if  its 
collateral  ratio  (as  defined  in  §615.5050 
of  the  regulations)  dropped  below  100 
percent.  Thus,  a  margin  of  safety  above 
this  level  is  reasonable,  in  order  to 
protect  investors  and  aUow  sufficient 
time  for  corrective  action  to  be 
implemented  prior  to  a  funding  crisis  at 
an  individual  bank,  and  thus  district, 
level.  Also,  the  FCA  beUeves  that  the 
net  collateral  position  of  a  bank,  net  of 
its  equities  counted  by  associations  as 
part  of  their  permanent  capital,  affords 
better  protection  for  both  investors  and 
shareholders. 

Both  the  statute  and  the  FCA's  capital 
regulations  require  a  permanent  capital 
calculation  that  eliminates  the  double 
counting  of  capital  shared  by  System 
institutions  through  the  aUotment 
agreements.  Similarly,  the  FCA  beUeves 
a  coUateral  ratio  adjusted  for  the 
allotment  agreements  is  another 
appropriate  measure  of  financial  safety, 
litis  would  help  ensure  that  the  bank 
has  sufficient  capital,  net  of  any  capital 
counted  as  association  permanent 
capital,  to  protect  investors  and 
shareholdera.  SpecificaUy,  it  prevents  a 
bank  from  placing  such  equities  at  risk 
for  investor  protection  at  the  same  time 
that  associations  are  placing  them  at  risk 
for  credit  and  other  purposes. 

B.  Basle  Accord  and  Capital  Regulations 
of  Other  Regulators 

As  a  part  of  its  review,  the  FCA  has 
re-examined  the  1988  Basle  Accord 
agreed  to  by  the  Committee  on  Banking 
Regulations  and  Supervisory  Practices, 
which  meets  under  the  auspices  of  the 
Bank  for  International  Settiements  in 
Basle,  Switzerland.  In  the  existing 
capital  regulations,  the  FCA 
incorporated  the  Basle  Accord 
principles  of  weighting  assets,  including 
off-balance-sheet  items,  according  to 
categories  of  risk.  However,  the  FCA  did 
not  incorporate  in  the  regulations  the 
two-tiered  approach  of  the  Basle 
Accord,  which  requires  that  each 
institution  have  at  least  a  minimum 
amount  of  "core  capital"  (primarily 
stable  equity  capital),  which  must 
constitute  at  least  50  percent  of  the 
required  capital  of  the  institution. 
Rather,  the  FCA  treated  all  types  of 
capital  meeting  the  statutory  definition 
of  permanent  capital  as  if  they  were  of 
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equal  value  to  the  institution  to  absorb 
losses. 

The  Federal  regulatory  agencies  for 
commercial  banks  and  thrifts  in  this 
country — the  Federal  Deposit  Insurance 
Corporation  (FDIC).  the  Office  of  the 
Comptroller  of  the  Currency  (OCC),  the 
Office  of  Thrift  Supervision,  and  the 
Board  of  Governors  of  the  Federal 
Reserve  Syston-^ave  all  adopted 
capital  regulations  that  are  c(msistent 
with  the  Basle  Accord  framework.  In 
each  agency's  two-tiered  capital  system, 
core  or  Tier  1  capital  is  mainly 
composed  of  common  stock,  surplus, 
nonctunulative  perpetual  preferred 
stock,  and  minority  interests  in 
consolidated  subsidiaries. 
Supplementary  or  Tier  2  capital  is 
composed  of  a  portion  of  the  allowance 
for  loan  losses  and  all  other  kinds  of 
capital  and  capital-like  instruments,.up 
to  an  amoimt  equal  to  the  amount  of 
Tier  1  capital.  The  minlmiun  capital 
requirement  is  8  percent.  Commercial 
banks  and  thrifts  also  have  a  minimum 
leverage  requirement,  calcxilated  as  the 
ratio  of  Tier  1  capital  to  total  {i.e..  not 
risk-adjusted)  assets,  to  protect  against 
risks  other  than  credit  risk. 

Common  shareholders'  equity  in 
commercial  banks  and  thrifts  is  the  most 
stable,  permanent  fram  of  capital 
because  it  is  fully  paid  and  is  rarely 
retired.  By  contrast,  nearly  all  of  the 
common  equity  capital  of  System 
associations  is  borrovrer  stock,  which 
lacks  the  characteristic  of  permanmice 
beca\ise  it  is  retired  in  the  ordinary 
course  of  business  of  the  associations. 

The  FCA  also  reviewed  an  FDIC  staff 
study  pubUshed  in  1993  that  compared 
the  risk-based  standards  for  comnnrcial 
banks  to  the  primary  and  secondary 
capital  constraints  they  had  replaced.'' 
The  previous  standards  differeid  from 
ihe  current  8-percent  standard  in  two 
important  ways:  the  assets  were  not  risk 
weighted,  and  all  of  the  allowance  for 
losses  (ALL)  was  included  in  capital. 
The  study  concluded  that  the  risk-based 
standard  was  a  better  predictor  of  the 
potential  failure  of  a  bank  than  the 
previous  standards  for  two  reasons:  (1) 
The  exclusion  of  ALL  from  Tier  1  and 
its  only  limited  inclusion  in  Tier  2 
improved  the  quality  of  the  capital 
measure;  and  (2)  the  risk-based  measure 
was  more  sensitive  to  credit  risk.^  But 


">  }ohn  P.  CKeafo.  "Risk-B«Md  Capital  Standards 
for  Commercial  Banks:  Improved  Capital-Adequacy 
Standards?"  published  in  the  FDIC  Banking  Review, 
Spring-Summer  1993. 

■  ALL  is  already  excluded  from  the  permanent 
capital  measure  for  System  institutions;  so  the  FDIC 
staft  finding  is  not  directly  relevant  with  respect  to 
the  inclusion  of  ALL.  However,  the  fmding  is 
important  because  it  shows  the  necessity  of 
assuring  at  least  a  minimum  amount  of  the  highest 
quality  of  capital 


the  Study  also  concluded  that  using  both 
the  risk-based  standard  and  the  new 
Tier  1  capital-to-total-assets  leverage 
ratio  togeth^was  a  better  predictor  of 
{allure  than  eithw  one  separately, 
because  in  many  cases  the  leverage 
ratio,  which  addressed  risks  other  than 
credit  risk,  provided  a  more  stringent 
test  of  capital  adequacy. 

C.  Farm  Credit  System  Observations 

In  May  1993,  the  System's  Presidents 
Planning  Committee  appointed  a  capital 
adequacy  work  group  (System  group) 
with  the  charge  of  reviewing  the  FCA's 
capital  adequacy  regulations  and 
making  recommendations  for 
improvements.  As  a  result  of  this  effort, 
in  November  1993  the  System  group 
provided  the  FCA  with  a  report  of  its 
findings  and  siiggestions.  The  System 
group  refined  this  report  with  a 
supplemental  document  sulxnitted  to 
the  FCA  in  April  1994.  The  System 
group  informed  the  FCA  that  the  group 
had  consulted  with  all  the  banks  and  a 
number  of  associations  in  developing  its 
final  report. 

The  nnal  report  recognized  concerns 
with  existing  regulatory  requirements 
similar  to  those  identified  by  the  FCA. 
The  System  report  supported  a 
requirement  to  build  tuiallocated 
surplus  and  allocated  siurplus  to  buffer 
borrower  stock  from  potential  losses  and 
to  insulate  an  institution's  capital 
position  bom  the  potentially  volatile 
nature  of  borrower  stock.  The  report 
noted  the  important  role  borrower  stock 
plays  in  obtaining  new  loans  and 
retaining  quaUty  business,  given  the 
cooperative  structiu«  of  the  System.  The 
report  also  acknowledged  the  need  to 
protect  investors"in  System  securities. 

The  System  group  recommended  that 
the  FCA  estabUsh  regulatory  standards 
requiring  all  institutions  to  build 
unalloo^ed  surplus  and  total  surplus 
(i.e.,  allocated  equities  and  imallocated 
surplus)  by  annually  retaining  a  portion 
of  earnings.  The  System  group's 
proposed  goals  of  3.5-percent 
imallocated  surplus  and  7-percent  total 
siirplus  were  proposed  to  be  achieved 
by  retaining  at  least  10  percent  of  net 
earnings  after  taxes  in  imallocated 
surplus  and  at  least  50  percent  of  net 
earnings  in  unallocated  and  allocated 
equities.  These  objectives  were  based  on 
the  regulatory  permanent  capital 
fivmework  and  used  risk-adjusted  assets 
as  the  ratios'  denominators. 

The  System  group's  report  also 
recognized  the  need  to  protect  investors 
in  System  securities.  The  System 
recommended  that  each  bank  begin 
reporting  to  the  Funding  Corporation  its 
collateral  position  net  of  bank  equities 
being  counted  at  associations  for 


permanent  capital  purposes.  The 
System  group  stated  that  its 
reconunend^on  "effectively  prevents 
the  bank  frtim  placing  such  equities  at 
risk  for  investor  protection  at  the  same 
time  that  associations  are  putting  them 
at  risk  for  credit  and  other  purposes 
pursuant  to  an  allotment  agreement," 
and  further  that  "[i]t  gives  tangible 
recognition  to  the  spirit  and  intent  of 
the  .  .  .  1992  legislation." 

Similarities  and  diffierences  between 
the  FCA's  proposed  regulation  and  the 
System  group's  suggestions  are 
discussed  below  in  section  C  of  part  V. 

V.  FCA  Conclusions  and  Proposals  for 
Surplus  and  Collateral  Ratios 

The  FCA  makes  the  following 
proposals: 

A.  Suqjius  and  Collateral  Requirements 

Each  Farm  Credit  institution'  should 
have  some  mininiiim  amount  of  capita 
in  the  form  of  unallocated  surplus, 
allocated  equities  or  stock  not  required 
to  be  purchased  as  a  condition  of 
obtaining  a  loan,  in  order  to  protect 
against  losses.  Part  of  the  surplus  should 
be  unallocated  surplus  that  provides  a 
cushion  for  borrower  stock  and 
allocated  equities  and  that  does  not  also 
support  risks  in  another  System 
institution.  The  FCA  believes  that  this 
unallocated  surplus  would  better  enable 
an  institution  to  withstand  its  own 
losses  and  also  insulate  both  the 
institution  and  its  borrowers  from 
adversities  suffered  by  related  System 
institutions. 

1.  Unallocated  Surplus  Requirement 

The  FCA  proposes  that  institutions 
have  unallocated  surplus  of  at  least  3.5 
percent  of  risk-weighted  assets.  For  this 
purpose,  unallocated  surplus  would 
include  common  stock  and 
noncumulative  perpetual  preferred 
stock  held  by  non-borrowers,  provided 
that  the  institution  adheres  to  a  policy 
of  not  retiring  such  stock.  For 
associations,  the  net  investment  in  its 
affiliated  bank — that  is,  the  total 
investment  less  reciprocal  investments, 
pass-through  stock,  and  investments 
related  to  loan  participations — would  be 
subtracted  from  the  unallocated  surplus. 
For  both  banks  and  associations,  the 
risk-weighted  asset  base  would  be 
calculated  as  it  is  for  the  institution's 
permanent  capital  requirement,  except 


that  an  association's  assets  would  be 
reduced  by  the  net  investment  in  the 


bank.  The  unallocated  surplus  ratio 
would  be  calculated  as  follows: 


*  "Institution"  includes  each  System  bank. 
System  association,  and  the  Farm  Credit  Leesing 
Services  Corporation.  It  does  not  include  other 
System  entities,  such  as  other  service  corporations. 
Tlie  surplus  ratios  for  the  Leasing  Corporation  are 
calculated  the  same  way  as  the  surplus  ratios  for 
banks.  However,  the  Leasing  Corporation  would  not 
have  to  maintain  a  net  collateral  standard. 


(URE)  -f  (qualifying  stock)  -  (net  investment) 
(Risk-adjusted  assets)- Risk-adjusted  net  investment) 


If  this  proposed  regulation  is  enacted, 
the  existing  requirement  in  §  615.5330 
for  banks  for  cooperatives  to  add  a 
percentage  of  earnings  to  unallocated 
surplus  annually  would  be  replaced  by 
the  new  requirement. 

The  FCA  believes  this  minimum 
unallocated  surplus  requirement  is 
needed  to  provide  a  source  of 
permanent  at-risk  capital  that  does  not 
depend  on  the  financial  condition  of  the 
bank  and  that  protects  against  the 
suspension  of  stock  retirements  when 
problems  emerge. 

2.  Total  Surplus  Requirement 

The  FCA  proposes  a  requirement  that 
each  institution  hold  total  surplus 


(adjusted  according  to  the  permanent 
capital  allotment  agreement,  or 
accx}rding  to  the  allotment  regulation  if 
there  is  no  agreement)  equal  to  7  percent 
of  risk-weighted  assets.  'The  total 
surplus  would  consist  of  the  capital 
treated  as  unallocated  surplus  for  the 
purposes  of  the  unallocated  surplus 
ratio  (prior  to  any  deductions  for 
investments  in  the  banks),  as  well  as 
certain  allocated  equities  and  other 
stock.  Allocated  equities  would  consist 
of  allocated  surplus  and  allocated  stock 
subject  to  a  discretionary  revolvement 
plan  of  5  years  or  more,  or  not  projected 
to  be  retired  under  the  institution's 
capital  adequacy  plan.  Other  stock 
included  in  total  surplus  would  be  stock 


other  than  stock  that  has  been 
purchased  as  a  requirement  of  obtaining 
a  loan  and  would  be  either  perpetual 
stock  or.  if  term  stock,  have  an  original 
maturity  of  at  least  5  years;  furthermore, 
the  institution  must  adhere  to  a  policy 
of  hot  retiring  the  perpetual  stock  and 
of  not  retiring  the  term  stock  prior  to  its 
maturity.  The  amount  of  such  term 
stock  that  is  eligible  to  be  included  in 
total  surplus  would  be  reduced  by  20 
percent  in  each  of  the  last  5  years  of  the 
life  of  the  instrument. '°  The  risk- 
weighted  asset  base  would  be  the  base 
as  calculated  for  the  institution's 
permanent  capital  ratio.  The  total 
surplus  ratio  would  be  calculated  as 
follows: 


(URE)  -t-  (qualifying  allocated  equities) + (qualifymg  stock) 


3.  Net  Collateral  Requirement 

The  FCA  proposes  that  all  System 
banks  should  also  maintain  a  net 
collateral  ratio  of  at  least  lb4  percent  of 
eligible  assets  (which  are  defined  by 
§615.5050),  exclusive  of  any  amounts 
counted  as  association  permanent 
capital,  divided  by  total  liabilities.  This 
measiue  would  differ  from  the  measure 
of  eUgible  collateral  that  is  required  by 
section  4.3(c)  of  the  Act  in  that  it  would 
eliminate  any  double-leveraged  capital 
by  "netting  out"  the  capital  counted  as 
association  permanent  capital  pursuant 
to  the  allotment  agreements.  ■  >  A  104- 
percent  minimum  net  collateral  ratio 
affords  an  added  measure  of  protection 
should  market  forces  cause  a  decline  in 
the  underlying  value  of  collateral. 

This  ratio  would  also  provide  the 
overall  protection  against  other  risks 
that  a  leverage  {i.e..  total  assets)  ratio  is 
intended  to  address  and  that  ratios 
based  on  risk-adjusted  assets  do  not 
fully  provide  for.  For  example,  it  would 
provide  important  information  on  a 
bank's  abiUty  to  withstand  losses 
associated  with  management  and 
operational  risks.  Management  and 
operational  risks  are  not  readily 


Risk-adjusted  assets 


measurable,  but  they  are  often  serious 
sources  of  risk  in  a  financial  institution. 

B.  Compliance 

1.  Capital  Plans 

Institutions  that  are  below  any 
applicable  minimum  surplus  or 
collateral  standards  on  the  effective  date 
of  the  regulations,  or  that  fall  below  the 
minimum  standards  after  the  effective 
date,  would  be  required  to  develop  and 
submit  a  capital  plan  acceptable  to  the 
FCA  for  achieving  the  minimum 
standards. '2  The  plan  would  include  an 
explanation  of  how  the  institution  will 
build  surplus,  realistic  projections  and 
goals  for  increasing  the  pertinent  ratios, 
and  a  reasonable  timeframe  for 
achieving  the  minimum  capital 
standards.  An  association  that  proposes 
a  long  timeframe  for  achieving  its 
minimum  unallocated  surplus  standard 
would  gmerally  be  expected  to  have  a 
Risk-Sharing  Agreement,  as  described 
below,  as  part  of  its  capital  plan; 
however,  determination  of  the 
appropriateness  of  having  a  Risk- 
Sharing  Agreement  would  be  made  on 
a  case-by-case  basis.  An  institution  that 
is  meeting  the  goals  of  its  approved  plan 


would  be  deemed  by  the  FCA  to  bp  in 
compliance  with  the  surplus  and 
collateral  standards. 

2.  Risk-Sharing  Agreements 

a.  Noncompliance  on  the  Effective 
Date.  Associations  that  are  below  their 
imallocated  surplus  standard  on  the 
effective  date  of  the  surplus 
requirements  would  have  the  option  of 
including  a  Risk-Sharing  Agreement 
with  their  affiliated  bank  as  a  part  of 
their  capital  plan.  Under  such  a  Risk- 
Sharing  Agreement,  the  affiliated  bank 
could  agree  to  share  specified 
association  losses.  The  maximum 
amount  of  such  specified  losses  may  not 
be  greater  than  the  amount  of  the 
association's  investment  in  the  bank 
counted  as  association  permanent 
capital  during  the  term  of  the  Risk- 
Sharing  Agreement.  While  the 
agreement  is  in  effect,  the  bank  would 
have  to  defer  sharing  in  losses  when  it 
is  below  its  own  minimum  capital 
standards,  or  when  doing  so  would 
cause  it  to  fall  below  them. 

An  association  would  be  able  to  count 
in  its  unallocated  surplus  the  amount  its 
bank  agrees  to  cover  in  the  event  of  loss. 


■oThus,  for  example,  in  the  first  year  aftar  its 
issuance,  tenn  stock  Mrith  a  5-year  maturity  would 
count  in  surplus  in  an  amount  equal  to  SO  percent 
of  its  value;  in  the  fifth  year,  none  of  the  stock 
would  be  counted  in  surplus. 


■  ■  This  net  collateral  position  would  not  replace 
the  collateral  requirement  of  section  4.3(c)  of  the 
Act  and,  indeed,  could  not  do  so  without  a  statutory 
amendment.  The  FCA  is  not  coiuidering  proposing 
such  a  statutory  change. 


■'Such  a  plan  would  supplement  or  amend  the 
capital  adequacy  plan  required  by  $615.5200  of  the 
regulations. 


V 


■■i 
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Any  association  losses  actually  absorbed 
by  the  bank  (which  would  probably  be 
reflected  by  a  reduction  of  the  amount 
of  the  association's  direct  loan)  would 
then  have  to  be  allocated  back  to  the 
association  by  the  bank,  which  would 
result  in  a  reduction  of  the  association's 
investment  in  the  bank. 

The  FCA  notes  that  an  association 
with  a  Risk-Sharing  Agreement  must 
continue  to  build  vinallocated  surplus 
net  of  the  investment  in  the  bank  diuing 
the  time  period  of  its  capital  plan,  so 
that  the  association  will  have  achieved 
at  least  the  miniiniiTn  standard  when  the 
Aoeement  tenninates. 

The  risk-sharing  arrangement  would 
have  two  potential  benefits  for  the 
associations.  First,  an  association  would 
be  able  to  report  a  higher  unallocated 
surplus  ratio  without  directly  generating 
the  earnings  itself  or  causing  a  taxable 
event.  Second,  in  the  event  that  the 
association  does  sustain  losses,  the 
sharing  of  the  losses  by  the  bank  would 
mitigate  the  effect  of  the  losses  on  the 
association's  loanable  funds  position. 
"Loanable  funds  position"  refers  to  the 
association's  levels  of  interest-earning 
assets  and  interest-bearing  liabiUties.  A 
positive  loanable  funds  position  means 
that  interest-earning  assets  exceed 
interest-bearing  Uabihties. 

There  is  ilso  a  benefit  for  the  bank 
and  the  other  associations  in  the 
district.  That  is,  the  allocation  of  losses 
by  the  bank  back  to  the  association 
would  mean  that  the  bank's  unallocated 
surplus  would  not  be  reduced  by  the 
association's  losses  shared  in  by  the 
bank,  and  the  interest  rates  on  direct 
loans  to  the  other  associations  should 
not  be  affected.'^  Without  a  loss- 
allocation  requirement,  the  Risk-Sharing 
Agreement  woidd  require  a  bank  to 
come  to  the  assistance  of  an  association 
without  ultimately  holding  the 
association  accountable  for  that 
assistance. 

b.  Subsequent  Noncompliance 

An  association  that  foils  below  the 
unallocated  surplus  standard 
subsequent  to  the  effective  date  of  the 
regulations  could  propose  a  Risk- 
Sharing  Agreement  with  its  affiliated 
bank  as  part  of  its  capital  plan,  but  the 
FCA  would  approve  it  only  under 
appropriate  circumstances.  Factors  the 
FCA  would  consider  would  include:  (1) 


■>M<Mt  wbolesals  banks  in  the  System  currently 
do  not  require  equalization  of  associations' 
investments  in  the  banlu  instead  the  banks 
compensate  their  affiliated  associations  based  on 
the  relative  size  of  the  association's  investment  in 
the  bank.  The  risk-sharing  arrangement  would  work 
under  these  circumstances.  If  the  district's 
associations  are  required  to  equalize  their  relative 
investments  in  the  bank  on  a  regular  basis,  risk 
sharing  might  not  be  a  viable  option. 


The  causes  of  the  decline  in  the 
association's  surplus  ratio;  (2)  the 
present  and  projected  financial  health  of 
the  affiUated  bank  and  other 
associations  in  the  district;  (3)  the 
bank's  continued  ability  to  meet  its  own 
capital  ratios  under  risk  sharing;  and  (4) 
the  likelihood  that  the  association  will 
sustain  significant  losses  in  the  near 
term. 

An  example  of  a  dicumstance  in 
which  risk  sharing  may  be  appropriate 
would  be  a  temporary  decrease  in  an 
association's  imallocated  surplus  ratio 
due  to  a  significant  and  immediate 
growth  in  assets.  There  may  also  be 
times  when  an  association  is 
experiencing  losses,  but  the  affihated 
bank  is  very  well  capitahzed  and  the 
other  associations  in  the  district  are 
healthy.  In  this  situation,  the  prospects 
arb  very  high  that  a  bank  would  be  able 
to  share  an  association's  losses  when 
needed,  without  causing  undue  stress 
on  the  bank  or  other  associations  in  the 
district.  Therefore,  a  Risk-Sharing 
Agreement  may  be  appropriate. 

3.  Other  Considerations 

In  the  development  of  these  proposed 
regulations,  the  FCA  considered  making 
the  Risk-Sharing  Agreement  a 
permanent  means  of  association 
compUance  with  the  unallocated 
surplus  standard.  U  the  Agreement  were 
a  permanent  method  of  compUance.  an 
association  with  an  Agreement  would 
not  be  required  to  build  unallocated 
siirplus  to  at  least  3.5  percent  net  of  its 
investment  in  the  bank.  Arguments  in 
flavor  of  doing  so  are  that  tMs  approach 
would  better  reflect  the  value  to  the 
association  of  an  important  intra-System 
asset  and  that  it  woiild  not  limit  the 
discretion  of  an  association  and  its 
affiliated  bank  to  acciunulate  earnings  at 
the  bank  in  order  to  minimize  taxes. 
However,  permitting  a  Risk- Sharing 
Agreement  to,  in  effect,  substitute  for 
unallocated  surplus  net  of  the 
investment  in  the  bank  would  fail  to 
address  an  important  safety  and 
soimdness  concern — that  is,  the  concern 
that  institutions  have  a  minimum 
amount  of  capital  in  excess  of  borrower- 
owned  equities  that  is  not  at  risk  in 
other  F'arm  Credit  institutions.  It  is  only 
by  having  imallocated  surplus  net  of  its 
investment  in  the  bank  that  an 
association  will  be  insiUated  fatm 
problems  that  may  be  suffered  by  the 
bank  (due,  in  most  cases,  to  problems  at 
other  associations). 

As  stated  above,  a  Risk-Sharing 
Agreement  would  not  permit  the  bank 
to  share  association  losses  if  the  bank  is 
not  meeting  all  of  its  capital 
reqxiirements.  including  the  surplus  and 


collatmal  requirements. '<  Consequently, 
in  a  time  of  widespread  financial  stress 
for  Farm  Credit  institutions, 
associations  with  Risk-Sharing 
Agreements  would  not  be  sufficiently 
insulated  from  the  problems  of  other 
Farm  Credit  institutions,  because  the 
bank  may  be  unable  to  perform  under 
the  Risk-Sharing  Agreement.*' 

The  FCA  has,  therefore,  provided  in 
the  proposed  regiUations  that  Risk- 
Sharing  Agreements  may  be  used  only 
temporarily  as  a  means  of  complying 
with  the  imallocated  surplus 
requirement  and  that  associations  must 
eventually  meet  the  minimum  standard 
on  their  own.  However,  the  FCA 
specifically  invites  conunents  and 
suggestions  on  the  use  of  the  Risk- 
Sharing  Agreements  to  meet  the 
imallocated  surplus  requirements  on  a 
permanent  basis,  as  well  as  any 
alternative  methods  of  ensuring  that 
associations  have  sufficient  surplus  that 
is  not  at  risk  in  other  Farm  Credit 
institutions. 

4.  Terms  and  Conditions  of  the  Risk- 
Sharing  Agreement 

The  term  "Risk-Sharing  Agreement" 
has  been  chosen  to  distinguish  the 
arrangement  from  the  loss-sharing 
agreements  previously  entered  into  by 
some  Farm  Credit  institutions.  Unlike 
the  previous  loss-sharing  agreements, 
which  obUgated  one  institution  to  use 
funds  that  it  had  earned  to  absorb  losses 
at  another  institution  that  otherwise  had 
no  claim  on  the  funds,  the  Risk-Sharing 
Agreement  covere  only  funds  earned 
(albeit  allocated  from  the  bank)  by  an 
association  and  accumulated  at  the  bank 
to  absorb  losses  at  that  association. 

The  basic  terms  and  conditions  of  a 
Risk-Sharing  Agreement  would  lirut  the 
amount  of  exposure  to  the  bank. 
Restrictions  on  such  an  arrangement, 
which  are  intended  to  protect  both 
parties,  would  be  as  follows: 


>4  The  FCA  recognizes  that  sharing  association 
loMee  imdar  the  Agreement  would  not  reduce  the 
permanent  capital  or  total  .surplus  ratios  of  the  bank 
and  would  only  temporarily  reduce  the  unallocated 
surplus  and  collateral  ratios,  until  losses  are 
allocated  back  to  the  association.  However,  the  risk 
sharing  would  result  in  a  reduction  of  toul  bank 
capital,  which  could  eventually  expose  System 
investors  to  greater  risk. 

»  The  FCA  notes  that  there  were  complaints 
from  certain  System  managers  during  the  late 
1980s,  and  even  as  recently  as  1994,  about  bank 
assistance  to  %veaker  associations.  During  the  19S0s, 
certain  financially  strong  direct  lender  associations 
in  some  districts  expressed  reservations  about  their 
district  bank's  provision  of  assistance  to  other, 
weaker  associations  in  the  district.  The  managers  of 
the  stronger  associations  complained  that  the 
weaker  associations  were  being  given  assistance 
without  any  requirements  to  repay,  and  that  the 
funds  were  coming  from  the  unallocated  surplus  of 
the  bank,  which,  in  the  view  of  some,  should  be 
used  to  keep  the  cost  of  all  direct  loans  to 
associations  at  the  lowest  level  possible. 


a.  The  maximum  dollar  amount  of 
losses  the  bank  could  participate  in 
would  be  specified  by  the  Agreement 
and  could  not  be  greater  than  the 
amount  allocated  to  the  association  by 
the  bank  that  is  counted  as  permanent 
capital  of  the  association.  Such  amount 
would  be  counted  in  the  3.5-percent 
unallocated  surplus  capital  of  the 
association. 

b.  The  bank's  partici[>ation  in 
association  losses  must  begin  on  m 
before  the  point  when  losses  of  the 
association  exceed  the  association's 
current  year's  earnings. 

c.  The  percoitage  of  bank 
participation  in  a  loss  could  not  be  less 
than  25  percent  and  would 
automatically  increase  to  100  percent 
when  the  association's  unallocated 
surplus,  net  of  the  investment  in  the 
baiJc.  is  exhausted.  In  other  words,  the 
bank  would  share  losses  up  to  the 
maximimi  amount  specified  in  the 
Agreement  before  other  association 
capital  is  charged. 

d.  The  amount  committed  to  risk 
gharing  by  a  bank  could  not  be  reduced, 
except  by  payment  to  the  association, 
until  the  association's  unallocated 
surplus  ratio  net  of  its  investment  in  the 
bank  is  in  excess  of  3.5  percent.  The 
association  and  the  bank  may,  of  course, 
agree  that  the  bank  will  share  losses  of 
the  association  even  when  the 
association's  unallocated  surplus  ratio 
exceeds  the  minimum  requirement 
without  counting  the  amount  covered 
by  the  Risk-Sharing  Agreement. 

e.  A  bank  would  be  prohibited  from 
sharing  any  association  losses  under  the 
Agreement  when  the  bank's  permanent 
capital  ratio,  surplus  ratios,  or  net 
collateral  ratio  is  below  any  of  the 
minimum  standards,  or  if  sharing  in  the 
losses  would  cause  it  to  fell  below  any 
of  the  standards. 

f.  A  bank  would  be  required  to 
allocate  any  losses  shared  pursuant  to 
the  Risk-Sharing  Agreement  back  to  the 
association  where  die  loss  was  incurred. 
The  allocation  of  losses  back  to  the 
association,  which  may  be  implemented 
under  general  cooperative  practices  in 
the  System,  is  essential  to  hold  the 
association  fully  accountable  for  losses 
incurred.*' 


■*  The  allocation  of  loaees  back  to  the  association 
could  be  a  book  entry  only,  without  the  actual 
physical  movement  of  assets.  At  the  association 
level,  capital  would  decrease  because  the 
investment  in  the  bank  would  decrease.  The 
allocation  of  losses  by  the  bank  would  decrease  the 
bank's  allocated  surplus  and  restore  its  unallocated 
surplus  to  the  level  prior  to  the  losses  taken  under 
the  Risk-Sharing  Ayvement. 


C.  Comparison  of  FCA  Proposed 
Regulations  and  System  Group's 
Proposal 

The  FCA's  proposed  regulations  are 
broadly  similar  to  the  System  group's 

3sted  approach  for  establishing 
seated  and  total  surplus  standards. 
However,  the  FCA's  proposed 
regulations  differ  witii  respect  to 
adoieving  the  standards,  because  the 
FCA  beUeves  that  the  System's  proposal 
to  require  that  a  percentage  of  earnings 
be  retained  axmuidly  until  the  standards 
are  met  would  not  ensure  that  an 
institution  experiencing  gro%vth,  making 
cash  distributions,  or  allocating  equities 
would  ever  achieve  the  minirnnm 
surplus  standards.  The  FCA  proposes 
instead  to  require  institutions  not 
meeting  the  standards  to  submit  a 
capital  plan  to  achieve  such  standards. 
The  FCA  believes  that  achieving  the 
standards  over  time  is  a  complex 
planning  issue  with  many 
considerations  that  are  best  addressed  in 
a  comprehensive  capital  plan.  An 
institution  that  does  not  submit,  or  does 
not  meet  the  goals  of,  an  acceptable 
capital  plan  would  not  be  in  compliance 
with  the  capital  requirements. 

The  FCA  s  proposed  regulations  also 
differ  from  the  System  group's  proposal 
in  how  the  unallocated  surplus  standard 
is  calculated.  The  FCA  is  proposing  that 
URE  be  reduced  by  an  association's  net 
investment  in  its  bank.  This  approach 
would  ensure  that  an  association  has  a 
level  of  unallocated  surplus  to  provide 
for  financial  strength  that  is 
independent  of  its  bank  affiliation.  The 
FCA  notes  that,  because  the  proposed 
surplus  standards  are  separate 
requirements  apart  from  the  permanent 
capital  standard,  the  failure  to  meet  the 
minimum  surplus  standards  would  not 
alone  trigger  the  statutory  prohibition 
on  the  retirement  of  borrower  stocL 

The  net  collateral  ratio  for  banks  is 
proposed  by  the  FCA  to  be  calculated  as 
recommended  by  the  System  group. 
However,  the  FCA  is  proposing  that  an 
enforceable  minimum  regulatory 
standard  be  set  in  Ueu  of  the 
requirement  to  report  the  net  collateral 
position  to  the  Funding  Corporation. 
The  FCA  concluded  that  a  minimum  net 
collateral  standard  is  key  to  ensuring  the 
building  of  capital  at  the  bank  to  protect 
investors  in  System  securities  and  to 
ensure  an  early  warning  mechanism  for 
market  access  to  fimding,  which  is  a 
critical  safety  and  soimdbaess  issue. 

VI.  Retirement  of  Borrower  Stock 

As  long  as  an  institution's  ■'' 
unallocated  and  total  surplus  ratios 


meet  or  exceed  applicable  minimum 
standards,  and  the  permanent  capital 
position  is  at  least  9  percent,  the 
retirement  of  borrower  stock  may  be 
delegated  by  its  board  of  directors  to 
management  within  certain  parameten. 

This  provision  clarifies  what  kind  of 
delegations  may  be  made  by  the  board 
to  management,  consistent  with  the 
statutory  mandate  that  stock  is  retirable 
only  at  the  board's  discretion.  If  an 
institution  is  meeting  or  exceeding  its 
minimum  surplus  standards  and,  if 
appUcable,  collateral  standard,  the 
board  may  delegate  the  decision  to  retire 
borrower  stock  to  management  provided 
that  the  institution's  permanent  capital 
will  remain  at  9  percent  or  greater  after 
the  retirement.  Management  may  make 
such  retirements  only  in  accordance 
with  the  institution's  retirement  poUcy 
and  must  report  the  aggregate  amount  of 
the  retirements  and  their  impact  on  the 
institution's  capital  position  to  the 
board  every  quarter.  If  an  institution's 
surplus  and  collateral  standards  are  less 
than  the  minimum  requirements,  ot  if 
its  permanent  capital  would  be  less  than 
9  percent  after  the  retirement,  the 
institution's  board  of  directors  must 
specifically  C(msider  and  approve  each 
retirement  of  borrower  stodc  prior  to 
actual  cash  retirement  or  payout  of  the 
stock. 

This  proposed  regulation  is  similar  to 
a  suggestion  made  by  the  System  group. 
The  System  group  recommended  that 
stock  retirements  be  delegable  to 
management  when  an  institution's 
permanent  capital  ratio  is  greater  than  8 
percent  after  the  retirement,  or  when  the 
institution  had  reached  the  surplus 
requirements  (or,  if  not,  had  been 
applying  the  required  proportion  of 
earnings  to  surplus).  The  proposed 
regulation  would  set  a  hi^er  permanent 
capital  standard  for  delegations  and 
would  require  the  institution  also  to  be 
in  compUance  with  the  surplus  and 
collateral  standards. 

Vn.  Individual  Institution  Capital 
Ratios  and  Capital  Directives 

The  FCA  proposes  regulations 
providing  procedures  to  implement  its 
statutory  authorities:  (1)  To  estabUsh 
individual  capital  ratios  for  a  single 
institution,  and  (2)  to  issue  a  capital 
directive  to  an  institution  that  is  below 
its  minimum  capital  requirements 
(including  individual  institution 
standards,  if  any),  or  to  the  board  of 
directors  of  an  institution  to  prohibit  the 
board  from  reducing  the  capital  of  the 
institution.  These  authorities  would 
apply  with  respect  to  the  proposed 


"While  this  provision  of  the  regulation 
addresses  all  institutions  it  is  recognized  that  the 


delegation  rectriction  would  have  a  limited  im|MCI 

on  moat  bank*. 


»* 
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surplus  and  collateral  ratios  as  well  as 
to  the  permanent  capital  ratio.  They 
provide  another  regulatory  tool  to  the 
FCA  to  take  appropriate  action  when  an 
institution's  capital  is  insufficient.  The 
authorities  differ  from  a  cease  and  desist 
order  in  that  a  full  hearing  (as  mandated 
by  section  5.25  of  the  Act)  is  not 
required;  therefore,  the  FCA  may 
respond  more  quickly  in  order  to 
minimize  further  deterioration  of  an 
institution's  capital  position. 

These  powers  were  granted  to  the 
FCA  in  1986,  at  the  same  time  the 
Agency  was  directed  to  set  capital 
standards  for  System  institutions.  The 
FCA  was  authorized  to  "estabUsh  such 
Tninimiim  level  of  capital  for  a  System 
institution  as  the  [FCA],  in  its 
discretion,  deems  to  be  necessary  or 
appropriate  in  Ught  of  the  particular 
circumstances  of  the  System 
institution."  Section  4.3(a)  of  the  Act. 
The  FCA  was  further  authorized  to  issue 
a  capital  directive  to  any  System 
institution  foiling  to  maintain  capital  at 
or  above  the  required  level,  including 
Any  individual  minimiiTn  Standard. 
Such  a  capital  directive  may,  among 
other  things,  require  the  System  to 
submit  and  adhere  to  a  plan  acceptable 
to  the  FCA  describing  how  the 
institution  will  achieve  its  minimum 
capital  requirements.  Section  4.3(b)(2) 
and  (3)  of  the  Act. 

The  1987  Act,  which  added 
pennanent  capital  provisions  to  the  Act, 
prohibited  System  institutions  from 
reducing  the  permanent  capital  of  an 
institution  through  the  payment  of 
patronage  refunds  or  dividends,  or  the 
retirement  of  stock,  if  the  permanent 
capital  of  the  institution  failed,  or 
would  fail,  to  meet  the  minimum  capital 
adequacy  standards  estabUshed  imder 
section  4.3(a)  of  the  Act,  including  the 
permanent  capital  standards,  la 
addition,  the  FCA  was  authorized, 
pursuant  to  section  4.3A(e),  to  issue  a 
capital  directive  to  the  board  of 
directors  of  an  institution  to  domply 
with  such  prohibitions  if  the  board  has 
failed  to  do  so. 

The  issuance  of  a  capital  directive 
would  be  at  the  discretion  of  the  FCA. 
Section  5.31  of  the  Act,  as  amended  by 
the  1987  Act,  provides  that  a  capital 
directive  "shall  be  treated  as  an  effective 
and  outstanding  order  enforceable  in  the 
appropriate  United  States  district  court 
in  the  same  manner  and  to  the  same 
extent  as  a  final  cease  and  desist  order 
issued  imder  section  5.25."  In  addition, 
civil  money  penalties  may  be  imposed 
for  violation  of  a  capital  directive 
pursuant  to  section  5.32.  A  capital 
directive  could  be  issued  in  Ueu  of,  in 
conjUinction  with,  or  in  addition  to  other 
enforcement  actions  available  to  the 


FCA.  Furthermore,  the  FCA  could  take 
any  available  enforcement  action  in  Ueu 
of  issuing  a  capital  directive. 

These  proposed  regulations  contain 
procedures  for  the  estabUshment  by  the 
FCA  of  a  permanent  capital  ratio, 
siuplus  ratios  and,  if  appUcable,  a 
collateral  ratio  for  an  individual 
instituticm,  as  well  as  fcv  the  issuance  of 
capital  directives.  The  regulations  are 
similar  to  the  regulations  of  the  OCC 
and  the  FDIC,  which  have  nearly 
identical  authority  to  the  FCA's  with 
respect  to  individual  capital  ratios  and 
capital  directives.  See  12  U.S.C.  3907. 

For  the  establishment  of  individual 
institution  capital  ratios,  the  procedures 
provide  for  notice  to  the  institution 
setting  forth  the  proposed  individual 
capital  ratio  or  ratios,  the  reasons  the 
FCA  has  determined  that  such  ratio  or 
ratios  are  appropriate  for  the  institution, 
and  a  statement  that  the  institution  has 
30  days  within  which  to  comment  in 
writing  on  the  proposal.  The  30-day 
time  period  may  be  shortened  or 
lengthened  in  the  discretion  of  the  FCA, 
with  proper  notice  of  its  action  to  the 
institution.  The  institution  has  the 
opportunity  to  agree  to  or  object  to  the 
FQ\'s  proposals  and  to  state  the  reasons 
therefor,  to  propose  modifications  to  the 
proposal,  and  to  provide  dociunentation 
or  other  relevant  information,  including 
information  about  any  mitigating 
circumstances. 

For  the  issuance  of  capital  directives, 
the  procedures  are  similar — notification 
to  the  institution  of  the  proposed  capital 
directive,  a  30-day  period  for  the 
institution  to  respond,  an  evaluation  of 
the  institution's  response,  and  a 
detennination  to  issue  the  capital 
directive  as  proposed,  to  modify  it,  or 
not  to  issue  the  capital  directive  at  all. 

Vm.  Odier  Proposed  Changes 

A.  Exclasion  of  Impact  ofFASB  115 

The  FCA  has  concluded  that 
unrealized  gains  and  losses  should  not 
be  reflected  in  the  permanent  capital, 
surplus,  or  collateral  ratios.  The  FCA  is 
considering  the  implementation  of 
interest  rate  risk  requirements  that 
would  ensure  that  System  institutions 
have  sufficient  capital  to  cover  the  level 
of  risk  taken  for  interest  rates.  The 
oirrent  requirements  of  the  Financial 
Accounting  Standards  Board's  (FASB) 
Statement  No.  115  would  include 
unreaUzed  gains  or  losses  based  largely 
on  the  shifts  in  interest  rates.  Such  a 
requirement  may  duplicate  the  efforts  of 
an  interest  rate  risk  standard.  The  FCA 
notes  that  the  other  Federal  bank 
regulators  have  now  eliminated  the 
unrealized  gains  and  losses 


requirements  of  FASB  Statement  No. 
115  from  their  capital  standards. 

B.  Technical  and  Conforming  Changes 

The  following  amendments  are  being 
proposed  to  add  new  terms  to  the 
capital  regulations,  to  remove  obsolete 
terms  and  provisions,  and  to  make 
conforming  changes  in  other  parts  of  the 
regulations: 

Section  615.5201  is  proposed  to  be 
amended  to  include  the  terms  "Federal 
land  credit  association"  and 
"agricultiual  credit  bank"  in  the 
definition  of  "institution."  Changes 
would  also  be  made  to  §  615.S220(d) 
and  (e)  to  include  such  terms. 

Section  615.5216,  which  granted 
forbearance  to  institutions  that  were 
below  the  minimum  permanent  capital 
standards  when  those  standards  became 
effective  in  1988,  is  proposed  to  be 
deleted  from  the  regulations  because  all 
institutions  are  now  in  excess  of  the 
minimum  standard.  References  to  the 
interim  standards  would  also  be  deleted 
in  §§615.5205, 615.5220(f).  615.5240(a). 
615.5250(a)(4)(ii)  and  (iu), 
615.5250(c)(3),  and  615.5270(b). 

Section  615.S230(b)(l)  is  proposed  to 
be  amended  to  eliminate  the  refisrence 
to  preferred  stock  issued  to  the 
Financial  Assistance  Corporation.  All 
such  stock  has  been  retired. 

Section  615.5250(c),  which  pertains  to 
the  mandatory  exchai^e  of  eligible 
borrower  stodc,  is  proposed  to  be 
deleted  because  all  mandatory 
exchanges  have  been  completed.  A 
related  provision  in  §  615.5260(a)  woidd 
also  be  deleted. 

Section  615.5260(d),  which  requires 
FCA  approval  of  eligible  borrower  stock 
retirements  other  than  in  the  ordinary 
course  of  business,  is  proposed  to  be 
deleted.  The  FCA  has  determined  that  it 
no  longer  has  significant  safety  and 
soimdness  concerns  regarding  such 
retirements,  because  there  is  only  a 
small  amount  of  eligible  borrower  stock 
outstanding,  and  the  FCA  has  not 
received  an  approval  request  since  1990. 

IX.  Regulatory  Impact  and  FCA 
Regulatory  Philosophy 

These  proposed  regulations  are 
consistent  with  the  FCA  Board's  PoUcy 
Statement  on  Regulatory  Philosophy 
and  achieve  the  Board's  objective  of 
creating  an  environment  that  promotes 
the  confidence  of  borrower/ 
shareholders,  investora  and  the  public 
in  the  System's  financial  strengdi,  and 
future  viabiUty.  See  60  FR  26034,  May 
16, 1995. 

The  objective  of  the  revisions  to  the 
capital  re^^ations  is  to  estabUsh 
standards  that  encourage  the  building  of 
a  soimd  capital  structure  in  System 


institutions.  The  FCA  expects  the 
building  of  a  sound  capital  structure  at 
each  institution  to  improve  the 
likelihood  of  an  institution's  survival 
d\uing  periods  of  economic  stress  and 
thereby  improve  the  safety  and 
soundness  of  the  System  as  a  whole. 
Additionally,  the  regulations  reflect  the 
importance  of  capital  structure  to 
bvtsiness  viabiUty  for  System 
institutions.  The  FCA  beUeves  that 
regulations  implementing  these  goals 
must  provide  a  meaningful 
measiuement  of  capital  adeqtiacy  and  be 
appropriate  for  all  System  institutions. 

These  proposed  regulations  will  affect 
all  System  banks,  associations,  and  the 
Lea^ng  Corporation  because  all  such 
institutions  wiU  be  required  to  adhere  to 
the  standards.  However,  less  than  10 
percent  of  the  institutions  would  be 
below  the  standards,  if  the  standards 
were  in  effect  today,  and  those 
institutions  will  be  required  to  build 
capital.  As  of  the  quarter  ending  March 
31, 1995. 90  percent  of  the  direct  lender 
assodadcms  would  have  met  the 
proposed  surplus  requirements  had  the 
requiranents  been  in  place  on  that  date. 
All  of  the  Federal  land  bank 
associations  would  have  met  the 
proposed  siirplus  standards.  Of  the 
direct  lender  associations  that  would 
not  have  been  in  compliance,  two 
associations  would  not  have  met  either 
the  total  surplus  or  imallocated  surplus 
ratios,  nine  additional  associations 
would  not  have  met  the  unallocated 
surplus  ratio,  and  four  additional 
associations  would  not  have  met  the 
total  surplus  requirements.  However,  in 
most  of  those  associations  both  types  of 
surplus  have  been  increasing  steadily 
during  the  past  5  years,  and  the  FCA 
estimates  that  most,  if  not  all,  of  the 
associations  would  achieve  the 
miniiniini  standards  in  7  yean  or  less  if 
these  trends  continue. 

As  of  the  quarter  ending  March  31, 
1995,  all  eight  banks  would  have  been 
above  the  7-percent  total  surplus 
standard.'*  hi  addition,  five  of  the  eight 
banks  would  have  been  above  the 
proposed  unallocated  surplus  ratio  and 
the  net  collateral  ratio.  Of  those  that 
would  not  have  met  the  proposed 
requirements,  two  banks  would  have 
been  below  the  minimum  unallocated 
surplus  standard  and  one  bank  would 
have  been  below  the  net  collateral 
standard.  All  banks  have  been  building 
allocated  and  unallocated  surplus  over 
the  past  several  years,  althou^  in  some 


■•  The  PCB  of  ColmnbU  and  the  FCB  of  Baltimore, 
which  mailed  on  April  1,  IMS.  to  form  AgFir«t. 
FCB,  are  traatad  here  a<  a  tingle  beoL 


cases  the  ratios  have  not  increased 
because  assets  have  also  grown. 

The  FCA  has  determined  that  the 
proposed  regulations  would  not  have  a 
significant  effect  upon  the  general 
economy.  In  addition,  the  proposed 
regulations  pertain  only  to  System 
institutions  and,  therefore,  would  not 
present  a  conflict  with  the  rules  and 
regulations  of  other  financial  regulatory 
agencies.  Due  to  the  nature  of  the 
regulations,  it  is  not  anticipated  that  the 
regulations  will  have  any  material 
impact  upon  governmental  entitlements, 
grants,  user  fees,  or  loan  programs. 

List  of  Subjects 

12  CFR  Part  615 

Accoimting,  Agricult\ue,  Banks, 
banking.  Government  secmities. 
Investments.  Rtiral  areas. 

12  CFR  Part  618 

Agriculture,  Ardiives  and  records, 
Banks,  banking,  Instirance,  Reporting 
and  recordkeeping  requirements.  Rural 
areas.  Technical  assistance. 

12  CFR  Part  620 

Accounting,  Agriculture,  Banks, 
banking.  Reporting  and  recordkeeping 
requirements,  Rtnral  areas. 

For  reasons  stated  in  the  preamble, 
parts  615,  618,  and  620  of  diapter  VI. 
title  12  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
to  read  as  foUows: 

PART  615-FUNDINQ  AND  FISCAL 
AFFAIRS.  LOAN  POUaES  AND 
OPERATIONS.  AND  FUNDING 
OPERATIONS 

1.  The  authority  citation  for  part  615 
is  revised  to  read  as  follows: 

Audnrity:  Sees.  1.5, 1.7, 1.10, 1.11, 1.12, 
2.2,  2.3,  2.4,  2.5,  2.12,  3.1,  3.7,  3.11,  3.25,  4.3, 
4.3A,  4.9, 4.14B,  4.25,  5.9,  5.17, 6.20,  6.26, 
8.0,  8.4,  8.6,  8.7,  8.8,  8.10, 8.12  of  the  Fann 
Credit  Act  (12  U.S.Q  2013,  2015,  2018,  2019, 
2020.  2073,  2074,  2075,  2076,  2093,  2122, 
2128,  2132,  2146,  2154,  2154a,  2160,  2202b, 
2211,  2243,  2252,  2278b,  2278b^.  2279aa, 
227988-4,  227988-6.  227988-7.  227988-8, 
227988-10,  227988-12);  sec.  301(8)  of  Pub.  L 
100-233, 101  Stat  1568, 1608. 

Subpart  H— Capital  Adequacy 

$615.5201    [Amended] 

2.  Section  615.5201  is  amended  by 
adding  the  words  "Federal  land  credit 
association,"  after  the  words  "Federal 
land  bank  association,";  and  by 
removing  the  words  "National  Bank  for 
Cooperatives,"  and  adding  in  their 
place,  the  words  "agricultiual  credit 
bank,"  in  paragraph  (g). 

3.  Section  615.S20S  is  revised  to  read 
as  foUows: 


S  615.5205    Minimum  pennanent  capHal 


Each  Farm  Credit  System  institution 
shall  at  all  times  maintain  permanent 
capital  at  a  level  of  at  least  7  percent  of 
its  risk-adjusted  assets. 

4.  Section  615.5210  is  amended  by 
removing  paragraphs  (f)(2)(i)(D)  and 
(f)(2)(v)(D);  redesignating  paragraph 
(f)(2)(v)(E)  as  new  paragraph  (f)(2)(v)(D); 
adding  a  new  paragraph  (e)(2)(ii)(G)(10); 
and  revising  paragraphs  (e)(2)(ii)(G)(7) 
and  (f)(2)(i)(C)  to  read  as  follows: 

1615.5210   ComputMon  of  the  permanent 
<i'H)Hil  ratio. 


•           • 

(e)  • 

•        *        • 

(2)  ' 

•  • 

(ii)  • 

•  • 

(G)  * 

•  • 

(7)  Each  institution  shall  deduct  from 
its  total  capital  an  amount  equal  to  any 
goodwill. 

*        •        •        •        * 

[10)  The  permanent  capital  of  an 
institution  shaU  exclude  any  impact 
from  unrealized  holding  gains  or  losses 
for  available-for-sale  seciuities. 

(f)  •  •  • 
(2)  •  •  • 

(i)  •  •  • 
(C)  GoodH-iU. 


1615.5216    ptemoved  and  reeefved] 

5.  Section  615.5216  is  removed  and 
reserved. 

Subpart  I— toauar>e«  Of  Equitlaa 

$615.5220   [Amended] 

6.  Section  615.5220  is  amended  by 
removing  paragraph  (f),  redesignating 
paragraphs  (g),  (h),  and  (i)  as  paragraphs 
(f),  (g),  and  (h),  respectively:  removing 
the  words  "may  be  more  than,  but"  each 
place  they  appear  in  paragraphs  (d)  and 
(e);  by  adding  the  words  ",  agricultural 
credit  banks  (with  respect  to  loans  other 
than  to  cooperatives),"  after  the  words 
"For  Farm  Credit  Banks"  in  paragraph 
(d);  by  adding  the  words  "and 
agricultural  credit  banks  (with  respect  to 
loans  to  cooperatives)"  after  the  words 
"For  banks  for  cooperatives"  in 
paragraph  (e);  and  by  removing  the 
words  "(including  interim  standards)" 
in  newly  designated  paragraph  (f). 

1615.6230   [Amended] 

7.  Section  615.5230  is  amended  by 
removing  the  words  "preferred  stock  to 
be  issued  to  the  Farm  Credit  System 
Financial  Assistance  Corporation  and" 
in  paragraph  (b)(1). 

8.  Section  615.5240  is  amended  by 
removing  paragraph  (b);  redesignating 
the  introductory  paragraph  and 
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paragraph  (a)  introductoiy  text  as 
paragraphs  (a)  and  (b)  introductory  text, 
respectively:  adding  a  new  paragraph 
(c);  and  revising  newly  designated 
paragraph  (a)  to  read  as  follows: 


f61S.5240 
requlraments. 

(a)  The  capitalization  bylaws  shall 
enable  the  institution  to  meet  the 
Tninimiim  permanent  capital  adequacy 
standards  established  under  subpart  H 
of  this  part  and  the  total  capital 
requirements  established  by  the  board  of 
diractora  of  the  institution. 
•       *       •        •       • 

(c)  An  institution's  board  of  directors 
may  delegate  to  management  the 
decision  whether  to  retire  borrower 
stock,  provided  that: 

(1)  llie  institution's  permanent 
capital  ratio  will  be  in  excess  of  9 
percent  after  any  such  retirements; 

(2)  The  institution  meets  and 
maintains  all  appUcable  minimum 
surplus  and  collateral  standards; 

(3)  Any  such  retirements  are  in 
accordance  with  the  institution's  capital 
plan;  and 

(4)  The  aggregate  amoimt  of  stock 
purchases,  retirements,  and  the  net 
efiiact  of  such  activities  are  reported  to 
the  board  of  directors  on  a  quarterly 
basis. 

1615.5250    [AmMHtad] 

9.  Section  615.5250  is  amended  by 
removing  paragraph  (c);  redesignating 
paragraphs  (d)  and  (e)  as  paragraphs  (c) 
and  (d)  respectively;  by  removing  the 
words  "(including  interim  standards)" 
in  paragraphs  (a)(4)(ii)  and  newly 
designated  (c)(3);  and  by  removing  the 
words  ",  including  interim  standards" 
in  paragraph  (a)(4)(iii). 

Subpart  J — Retirement  of  Equities 

§615.5260    [AmMidad] 

10.  Section  615.5260  is  amended  by 
removing  ";  or"  at  the  end  of  paragraph 
(a)(2)(ii)  and  inserting  a  period  in  its 
place  and  by  removing  paragraphs 
(a)(2)(iii)  and  (d). 

1615.5270    [AiMndad] 

11.  Section  615.5270  is  amended  by 
removing  the  words  "(including  interim 
standards)"  in  paragraph  (b). 

12.  Subpart  K  is  revised  to  read  as 
follows: 

Subpart  K— Surplus  and  CoHalMai 
Rsc|ulisnwnts 

Sec 

615.5301    Definitions. 

615.5330    Minimum  surplus  ratios. 

615.5335  Bank  net  collateral  ratio 
requirements. 

615.5336  Compliance. 


Sutipart  K— Surplus  and  Collateral 
Requiramants 

1615.5301    Definltipns. 

For  the  purposes  of  this  subpart,  the 
following  definitions  shall  apply: 

(a)  The  terms  institution,  permanent 
capital,  risk-adjusted  asset  base,  and 
total  capital  shall  have  the  meanings  set 
forth  in  §615.5201. 

(b)  Net  collateral  ratio  means  a  bank's 
collateral  position  as  defined  by 

§  615.5050,  less  an  amount  equal  to  that 
portion  of  the  allocated  investments  of 
afBliated  associations  that  is  not 
counted  as  permanent  capital  of  the 
bank,  divided  by  the  bank's  total 
liabilities. 

(c)  Net  investment  in  the  bank  means 
the  total  investment  by  an  association  in 
its  affiliated  bank,  less  reciprocal 
investments  and  investments  resulting 
from  a  loan  originating/service  agency 
relationship,  including  participations. 

(d)  Risk-Sharing  Agreement  means  a 
binding  contract  between  a  bank  and  its 
affiliated  association,  under  which  a 
bank  agrees  to  share  losses  that  the 
affiliated  association  may  incur  and 
which  specifies  at  least  the  following: 

(1)  The  maximum  dollar  amoimt  of 
association  losses  to  be  shared  by  the 
bank  shall  be  specified  and  shall  not  be 
greater  than  the  amoimt  of  the 
association's  allocated  investment  in  the 
bank  that  is  counted  as  association 
permanent  capital. 

(2)  The  participation  in  losses  shall 
begin  on  or  before  the  point  when  losses 
of  the  association  exceed  its  current 
year's  earnings,  net  of  non-cash 
allocated  earnings  allocated  to  the 
association  from  the  affiliated  bank. 

(3)  The  percentage  of  bank 
participation  in  a  loss  shall  be  not  less 
than  25  percent  and  shall  automatically 
increase  to  100  percent  when  the 
association's  unallocated  surplus  less 
the  net  investment  in  the  hank  is  zero. 

(4)  The  dollar  amoimt  committed  to 
risk  sharing  by  the  bank  under  the 
agreement  shall  not  be  reduced  except 
by  payment  to  the  association,  uinless 
the  association  has  an  imallocated 
surplus  ratio  in  excess  of  3.5  percent, 
net  of  the  net  investment  in  the  bank. 

(5)  At  any  time  a  bank's  permanent 
capital  ratio,  surplus  ratios,  or  net 
collateral  ratio  is  less  than  the  minimum 
applicable  standards  or  would  fall 
below  upon  payment,  the  bank  shall 
defer  its  payments  under  the  agreement 
imtil  such  time  as  the  payments  do  not 
result  in  the  bank's  failure  to  meet  its 
minimum  standards. 

(6)  The  bank  shall  allocate  any  and  all 
losses  shared  under  the  agreement  back 
to  the  association  where  the  loss  was 
incurred. 


(e)(1)  Tofay  surplus  means: 

(i)  Unallocated  retained  earnings; 

(ii)  Allocated  equities,  including 
allocated  surplus  and  stock  which,  if 
subject  to  revolvement,  have  a 
revolvement  of  not  less  than  5  yeare  and 
are  eligible  to  be  included  in  permanent 
capital  piursuant  to  §  615.5201(j)(4)(iv); 
and 

(iii)  Stock  that  is  not  purchased  as  a 
condition  of  obtaining  a  loan,  provided 
that  it  is  either  perpetual  stock  or  term 
stock  with  an  original  maturity  of  at 
least  5  yeara,  and  provided  that  the 
institution  has  and  adheres  to  a  policy 
of  not  retiring  such  perpetual  stock  and 
of  not  retiring  such  term  stock  prior  to 
its  stated  maturity.  The  amoimt  of  term 
stock  that  is  eligible  to  be  included  in 
total  surplus  slull  be  reduced  by  20 
percent  in  each  of  the  last  5  years  of  the 
life  of  the  instrument. 

(2)The  surplus  of  an  institution  shall 
exclude  any  impact  from  unrealized 
holding  gains  or  losses  for  available-for- 
sale  securities. 

(f)  Unallocated  surplus  means 
unallocated  retained  earnings  and  any 
common  or  non-cumulative  perpetual 
preferred  stock  held  by  non-boirowera. 
provided  that  the  institution  has  and 
adheres  to  a  policy  of  not  retiring  the 
stock.  Any  impact  from  unrealized 
holding  gains  or  losses  for  available-for- 
sale  securities  shall  be  excluded  from 
unallocated  surplus. 

f615J330   Minimum  surplus  ratios. 

(a)  Total  surplus.  Each  institution 
shall  achieve  and  maintain  a  ratio  of  at 
least  7  percent  of  total  surplus  to  risk- 
adjusted  assets. 

(b)  Unallocated  surplus.  (1)  Each 
institution  shall  achieve  and  maintain  a 
ratio  of  unallocated  surplus  to  risk- 
adjusted  assets  of  at  least  3.5  percent. 

(2)  Each  association  shall  compute  its 
unallocated  surplus  ratio  by  deducting 
an  amoimt  equd  to  the  net  investment 
in  its  affiUat^  Farm  Credit  bank  from 
which  it  has  received  allocated  equities 
from  both  its  unallocated  surplus  and  its 
risk-adjusted  asset  base,  except  that  the 
amoimt  specified  as  the  maximum 
amount  of  losses  to  be  shared  by  the 
bank  in  a  Risk-Sharing  Agreement  that 
is  in  efiisct  shall  not  be  deducted  from 
the  imallocated  surplus  or  risk-adjusted 
asset  base. 

(c)  An  institution's  total  and 
unallocated  surplus  ratios  shall  be 
computed  as  of  the  end  of  each  month. 

§615.5336    Banii net coUatsrai  ratio 
rsquirsmsnta. 

(a)  Each  bank  shall  achieve  and 
maintain  a  net  collateral  ratio  of  at  least 
104  percent  of  net  collateral  to  total 
liabilities. 


(b)  A  bank's  net  collateral  ratio  shall 
be  computed  as  of  the  end  of  each 
month. 

(a)  Association  compliance 
requirements.  (1)  Each  association  that 
fails  to  satisfy  either  or  both  of  its 
miTiimiim  surplus  ratios  shall  submit  a 
plan  for  achieving  and  maintaining  the 
standards,  with  appropriate  annual 
progress  toward  meeting  the  goal,  to  the 
Farm  Credit  Administration  within  60 
days  of  the  month-end  in  which  the 
failure  occurred.  If  the  capital  plan  is 
not  approved  by  the  Farm  Credit 
Administration,  the  association  shall 
submit  a  revised  capital  plan  within  the 
time  specified  by  the  Farm  Credit 
Administration. 

(2)  An  association  whose  unallocated 
surplus  ratio  is  less  than  the  minimum 
requirement  on  [the  effective  date  of  the 
final  rule]  shall  have  the  option  to 
include  a  Risk-Sharing  Agreement  with 
its  affiliated  bank  in  the  capital  plan, 
provided  that  the  capital  plan  also 
incorporates  provisions  for  achieving 
and  maintaining  the  unallocated  surplus 
standard  exclusive  of  the  Risk-Sharing 
Agreement. 

(3)  An  association  whose  unallocated 
surplus  ratio  is  less  than  the  minimum 
requirement  subsequent  to  (the  effective 
date  of  the  final  rule]  may  include  a 
Risk-Sharing  Agreement  in  its  capital 
plan  only  if  the  Farm  Credit 
Administration  approves  such 
inclusion. 

(b)  Bank  compliance  requirements.  A 
.  bank  that  fails  to  meet  its  minimum 

applicable  unallocated  or  total  surplus 
standard  or  net  collateral  standard  shall 
submit  a  plan  for  achieving  and 
maintaining  the  standards  to  the  Farm 
Credit  Administration  within  60  days  of 
the  month-end  when  the  failure 
occurred  for  meeting  the  standard.  U 
such  plan  is  not  acceptable  to  the  Farm 
Credit  Administration,  the  bank  shall 
submit  a  revised  capital  plan  within  the 
time  specified  by  the  Farm  Credit 
Administration. 

(c)  Compliance  with  the  use  of  a 
capital  plan.  An  institution  that  is 
adhering  to  a  capital  plan  that  has  been 
submitted  to  the  Farm  Credit 
Administration  under  this  subpart  and 
that  has  been  approved  by  the  Agency 
shall  be  deemed  to  be  in  compliance 
with  the  requirements  of  this  subpart. 

13.  Subparts  L  and  M  are  added  to 
read  as  follows: 


r 


JMI 


Subpart  L— Cstabllshmsnt  of  IMnimum 
Capital  Ratios  for  an  IndMdusI  Institution 

615.5350  General— ApplicabilUy. 

615.5351  Standards  for  detennination  of 
appropriate  individual  institution 
minimum  capital  ratios. 

615.5352  Procediu«s. 

615.5353  Relation  to  other  actions. 

615.5354  Enforcement. 

Subpart  M— Issuance  Of  a  Capital  Dliactive 

615.5355  Purpose  and  scope. 

615.5356  Notice  of  intent  to  issue  a  capital 
directive. 

615.5357  Response  to  notice. 

615.5358  Decision. 

615.5359  Issuance  of  a  capital  directive. 

61 5. 5360  Reconsideration  based  on  change 
in  drcunutances. 

61 5. 5361  Relation  to  other  administrative 
actions. 

Subpart  L— Establishmant  of  Minimum 
Capital  Ratioa  for  an  Individual 
Inatltution 

§615.5350    Oenerat-AppHcabillty. 

(a)  The  rules  and  procedures  specified 
in  this  subpart  are  applicable  to  a 
proceeding  to  establish  required 
minimum  capital  ratios  that  would 
otherwise  be  appUcable  to  an  institution 
under  §§  615.5205, 615.5330,  and 
615.5335.  The  Farm  Credit 
Administration  is  authorized  to 
estabUsh  such  minimum  capital 
requirements  for  an  institution  as  the 
Farm  Credit  Administration,  in  its 
discretion,  deems  to  be  necessary  or 
appropriate  in  light  of  the  particular 
circumstances  of  the  institution. 
Proceedings  under  this  subpart  also  may 
be  initiated  to  require  an  institution 
having  capital  ratios  greater  than  those 
set  forth  in  §§  615.5205,  615.5330,  or 
615.5335  to  continue  to  maintain  those 
higher  ratios. 

(b)  The  Farm  Credit  Administration 
may  require  higher  minimum  capital 
ratios  for  an  individual  institution  in 
view  of  its  circumstances.  For  example, 
higher  capital  ratios  may  be  appropriate 
for 

(1)  An  institution  receiving  special 
supervisory  attention; 

(2)  An  institution  that  has,  or  is 
expected  to  have,  losses  resulting  in 
capital  inadequacy; 

(3)  An  institution  with  significant 
exposure  due  to  operational  risk; 
interest  rate  risk;  the  risks  from 
concentrations  of  credit;  certain  risks 
arising  from  other  products,  services,  or 
related  activities;  or  management's 
overall  inability  to  monitor  and  control 
financial  risks  presented  by 
concentrations  of  credit  and  related 
services  activities; 


(4)  An  institution  exposed  to  a  high 
volume  of,  or  particularly  severe, 
problem  loans; 

(5)  An  institution  that  is  growing 
rapidly;  or 

(6)  An  institution  that  may  be 
adversely  affected  by  the  activities  or 
condition  of  System  institutions  with 
which  it  has  significant  business 
relationships  or  in  which  it  has 
significant  investments. 

§615.6351  Standards  for  detsfmination  of 
appropriate  Individual  Institutton  minimum 
capnai  rauos. 

The  appropriate  minimum  capital  . 
ratios  for  an  individual  institution 
cannot  be  determined  solely  through  the 
application  of  a  rigid  mathematical 
formula  or  wholly  objective  criteria.  The 
decision  is  necessarily  based  in  part  on 
subjective  judgment  grounded  in 
Agency  expertise.  The  factors  to  be 
considered  in  the  detennination  will 
vary  in  each  case  and  may  include,  for 
example: 

(a)  The  conditions  or  circumstances 
leading  to  the  Farm  Credit 
Administration's  detennination  that  . 
higher  minimum  capital  ratios  are 
appropriate  or  necessary  for  the 
institution; 

(b)  The  exigency  of  those 
ciramistances  or  potential  problems; 

(c)  The  overall  condition, 
management  strength,  and  future 
prospects  of  the  institution  and,  if 
applicable,  affiliated  institutions; 

(d)  The  institution's  capital,  risk  asset 
and  other  ratios  compared  to  the  ratios 
of  its  peers  or  industry  norms;  and 

(e)  The  views  of  the  institution's 
directora  and  senior  management. 

§615.5362    Procedures. 

(a)  Notice.  When  the  Farm  Credit 
Administration  determines  that 
minimum  capital  ratios  greater  than 
those  set  forth  in  §§615.5205,  615.5330, 
or  615.5335  are  necessary  or  appropriate 
for  a  particular  institution,  the  Farm 
Credit  Administration  will  notify  the 
institution  in  writing  of  the  proposed 
mjpimiim  capital  ratios  and  the  date  by 
which  they  ^ould  be  reached  (if 
apphcable)  and  will  provide  an 
explanation  of  why  the  ratios  proposed 
are  considered  necessary  or  appropriate 
for  the  institution. 

(b)  Response.  (1)  The  institution  m^ 
respond  to  any  or  all  of  the  items  in  the 
notice.  The  response  should  include  any 
matters  which  the  institution  would 
have  the  Farm  Credit  Administration 
consider  in  deciding  whether  individual 
minimum  capital  ratios  should  be 
estabhshed  for  the  institution,  what 
those  capital  ratios  should  be,  and,  if 
applicable,  when  they  should  be 
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achieved.  The  response  must  be  in 
writing  and  deUvered  to  the  designated 
Farm  Credit  Administration  official 
within  30  days  after  the  date  on  which 
the  institution  received  the  notice,  hi  its 
discretion,  the  Farm  Credit 
Administration  may  extend  the  time 
period  for  good  cause.  The  Farm  Credit 
Administration  may  shorten  the  time 
period  with  the  consent  of  the 
institution  or  when,  in  the  opinion  of 
the  Farm  Credit  Administration,  the 
condition  of  the  institution  so  requires, 
provided  that  the  institution  is  injformed 
promptly  of  the  new  time  period. 

(2)  Failure  to  respond  within  30  days 
or  such  other  time  period  as  may  be 
specified  by  the  Farm  Credit 
Administration  shall  constitute  a  waiver 
of  any  objections  to  the  proposed 
niiniirmm  capital  ratios  or  the  deadline 
for  their  achievement. 

(c)  Decision.  After  the  close  of  the 
institution's  response  period,  the  Farm 
Credit  Administration  will  decide, 
based  on  a  review  of  the  institution's 
response  and  other  information 
concerning  the  institution,  whether 
individual  Tninimnm  capital  ratios 
should  be  established  for  the  institution 
and,  if  so,  the  ratios  and  the  date  the 
reqiiirements  will  become  effective.  Hie 
institution  will  be  notified  of  the 
decision  in  writing.  The  notice  will 
include  an  explanation  of  the  decision, 
except  for  a  decision  not  to  estabUsh 
individual  minimum  capital 
requirements  for  the  institution. 

(d)  Submission  of  plan.  The  decision 
may  require  the  institution  to  develop 
and  submit  to  the  Farm  Credit 
Administration,  within  a  time  period 
specified,  an  acceptable  plan  to  reach 
the  m'Tiin^"'"  capital  ratios  established 
for  the  institution  by  the  date  required. 

(e)  Reconsideration  based  on  change 
in  circumstances.  If,  after  the  Farm 
Credit  Administration's  decision  in 
paragraph  (c)  of  this  section,  there  is  a 
change  in  the  circumstances  affecting 
the  institution's  capital  adequacy  or  its 
abihty  to  reach  the  required  minimum 
capital  ratios  by  the  specified  date, 
eidier  the  institution  or  the  Farm  Credit 
Administration  may  propose  a  change 
in  the  minimum  capital  ratios  for  the 
institution,  the  date  when  the 
minimums  must  be  achieved,  or  the 
institution's  plan  (if  applicable).  The 
Farm  Credit  Administration  may 
decline  to  consider  proposals  that  are 
not  based  on  a  significant  change  in 
drcximstances  or  are  repetitive  or 
fiivolous.  Pending  a  decision  on 
reconsideration,  the  Farm  Credit 
Administration's  original  decision  and 
any  plan  required  imder  that  decision 

*    shall  continue  in  full  force  and  effect. 


1615.5353    ReMkNitoodieraclions. 

In  lieu  of.  or  hi  addition  to,  the 
procedures  in  this  subpart,  the  required 
minimum  capital  ratios  for  an 
institution  may  be  established  or  revised 
through  a  written  agreement  or  cease 
and  desist  proceedings  imder  part  C  of 
title  V  of  the  Act,  or  as  a  condition  for 
approval  of  an  application. 

1615.5364    Enforoement 

An  institution  that  does  not  have  or 
maintiiin  the  tninimnm  capital  ratios 
appUcable  to  it,  whether  required  in 
subparts  H  and  K  of  this  part,  in  a 
decision  pursuant  to  this  subpart,  in  a 
written  agreement  or  temporary  or  final 
order  under  part  C  of  title  V  of  the  Act, 
or  in  a  condition  for  approval  of  an 
application,  or  an  institution  that  has 
failed  to  submit  or  comply  with  an 
acceptable  plan  to  attain  those  ratios, 
wiU  be  subject  to  such  administrative 
action  or  sanctions  as  the  Farm  Credit 
Administration  considers  appropriate. 
These  sanctions  may  include  the 
issuance  of  a  capital  directive  pursuant 
to  subpart  M  of  this  part  or  other 
enforcement  action,  assessment  of  dvil 
money  penalties,  and/or  the  denial  or 
condition  of  appUcations. 

Sutipart  M— Isauance  of  a  Capital 
Directive 

f  615.5355    Purpoee  and  scope. 

(a)(1)  This  subpart  is  apphcable  to 
proceedings  by  the  Farm  Credit 
Administration  to  issue  a  capital 
directive  under  sections  4.3(b)  and 
4.3A(e)  of  the  Act.  A  capital  directive  is 
an  order  issued  to  an  institution  that 
does  not  have  or  maintain  capital  at  or 
greater  than  the  minimum  ratios  set 
forth  in  §§615.5205, 615.5330,  and 
615.5335;  or  established  for  the 
institution  under  subpart  L,  by  a  written 
agreement  under  part  C  of  title  V  of  the 
Act,  or  as  a  condition  for  approval  of  an 
appUcation.  A  capital  directive  may 
order  the  Institution  to: 

(i)  Achieve  the  minimum  capital 
ratios  appUcable  to  it  by  a  specified 
date; 

(ii)  Adhere  to  a  previously  submitted 
plan  to  achieve  the  appUcable  capital 
ratios; 

(ui)  Submit  and  adhere  to  a  plan 
acceptable  to  the  Farm  Credit 
Administration  describing  the  means 
and  time  schedule  by  which  the 
institution  shall  achieve  the  appUcable 
capital  ratios; 

(iv)  Take  other  action,  such  as 
reduction  of  assets  or  the  rate  of  growth 
of  assets,  restrictions  on  the  payment  of 
dividends  or  patronage,  or  restrictions 
on  the  retirement  of  stock,  to  achieve 
the  appUcable  capital  ratios;  or 


(v)  A  combination  of  any  of  these  or 
similar  actions. 

(2)  A  capital  directive  may  also  be 
issued  to  the  board  of  directors  of  an 
institution,  requiring  such  board  to 
comply  with  the  requirements  of  section 
4.3A(d)  of  the  Act  prohibiting  the 
reduction  of  permanent  capital. 

(b)  A  capital  directive  issued  under 
this  subpart,  including  a  plan  submitted 
under  a  capital  directive,  is  enforceable 
in  the  same  manner  and  to  the  same 
extent  as  an  effective  and  outstanding 
cease  and  desist  order  which  has 
become  final  as  defined  in  section  5.25 
of  the  Act.  Violation  of  a  capital 
directive  may  result  in  assessment  of 
dvil  money  penalties  in  accordance 
with  section  5.32  of  the  Act. 

{615.5356   NolioeoflnlMittolssuea 
capital  directlva. 

The  Farm  Credit  Administration  will 
notify  an  institution  in  writing  of  its 
intention  to  issue  a  capital  directive. 
The  notice  will  state: 

(a)  The  reasons  for  issuance  of  the 
capital  directive; 

(b)  The  proposed  contents  of  the 
capital  directive,  including  the 
proposed  date  for  achieving  the 
minimum  capital  requirement;  and 

(c)  Any  other  relevant  information 
concerning  the  decision  to  issue  a 
capital  directive. 

1615.5367    Response  to  notice. 

(a)  An  institution  may  respond  to  the 
notice  by  stating  why  a  capital  directive 
should  not  be  issued  and/or  by 
proposing  alternative  contents  for  the 
capital  directive  or  seeking  other 
appropriate  reUef.  The  response  shall 
include  any  information,  mitigating 
circumstances,  documentation,  or  other 
relevant  evidence  that  supports  its 
position.  The  response  may  include  a 
plan  for  achieving  the  minimum  capital 
ratios  appUcable  to  the  institution.  The 
response  must  be  in  writing  and 
delivered  to  the  Farm  Credit 
Administration  within  30  days  after  the 
date  on  which  the  institution  received 
the  notice.  In  its  discretion,  the  Farm 
Credit  Administration  may  extend  the 
time  period  for  good  cause.  The  Farm 
Credit  Administration  may  shorten  the 
30-day  time  period: 

(1)  When,  in  the  opinion  of  the  Farm 
Credit  Administration,  the  condition  of 
the  institution  so  reqmres,  provided  that 
the  institution  shall  be  informed 
promptly  of  the  new  time  period; 

(2)  With  the  consent  of  ue  institution; 
or 

(3)  When  the  institution  already  has 
advised  the  Farm  Credit  Administration 
that  it  cannot  or  will  not  achieve  its 
applicable  minimum  capital  ratios. 


(b)  Failure  to  respond  within  30  days 
or  such  other  time  period  as  may  be 
spedfied  by  the  Farm  Credit 
Administration  shall  constitute  a  waiver 
of  any  objections  to  the  proposed  capital 
directive. 

§615.5358    DecMon. 

After  the  closing  date  of  the 
institution's  response  period,  or  receipt 
of  the  institution's-re^Kmse,  if  earUer, 
the  Farm  Credit  Administration  may 
seek  additional  information  or 
clarification  of  the  response.  Thereafter, 
the  Farm  Credit  Administration  wiU 
determine  whether  or  not  to  issue  a 
capital  directive,  and  if  one  is  to  be 
issuedk  whether  it  should  be  as 
originally  proposed  or  in  modified  form. 

1611.5866    Issuanoe  Of  a  capltBl  directive. 

(a)  A  capital  directive  wiU  be  served 
by  deliwy  to  the  institution.  It  wiU 
indude  or  be  accompanied  by  a 
statement  of  reasons  for  its  isQiance. 

(b)  A  capital  directive  is  effective 
immediately  upon  its  receipt  by  the 
institution,  or  upon  such  later  date  as 
may  be  spedfied  therein,  and  shall 
remain  effective  and  enforceable  until  it 
is  stayed,  modified,  or  terminated  by  the. 
Farm  Credit  Administration. 

S615.6360    ReconsMsfation baaed ow 
chanQS  In  drcuinstsncea. 

Upon  a  diange  in  circumstances,  an 
institution  may  request  the  Farm  Oedit 
Administration  to  reconsider  the  terms 
of  its  capital  directive  or  may  propose 
changes  in  the  plan  to  achieve  the 
institution's  appUcable  minimum ' 
capital  ratios,  llie  Farm  Credit  . 
Administration  also  may  take  such 
action  on  its  own  motion.  The  Farm 
Credit  Administration  may  decline  to 
consider  requests  or  proposals  that  arr 
not  based  on  a  significant  change  in 
circumstances  or  are  repetitive  or 
frivolous.  Pending  a  dedsion  on 
reconsideration,  the  capital  directive 
and  plan  shall  continue  in  full  force  and 
effed. 

§615.5361    fMalion  to  other  administrative 
actiona. 

A  capital  directive  may  be  issued  in 
addition  to,  or  in  lieu  of,  any  other 
action  authorized  by  law,  including 
cease  and  desist  proceedings,  dvil 
money  penalties,  or  the  conditioning  or 
denial  of  appUcations.  The  Farm  Credit 
Administration  also  may,  ia  its 
discretion,  take  any  action  authorized 
by  law,  in  Ueu  of  a  capital  directive,  in 
response  to  an  institution's  failiue  to 
achieve  or  maintain  the  appUcable 
minimum  capital  ratios. 


PART  6ia-QENERAL  PROVISIONS 

14.  The  authority  dtation  for  part  618 
continues  to  read  as  follows: 

Aetfaority:  Sees.  1.5, 1.11, 1.12,  2.2,  2.4, 
2.5,  2.12, 3.1,  3.7,  4.12.  4.13A,  4.25, 4.29,  5.9, 
5.10, 5.17,  of  the  Fann  Credit  Act  (12  U.S.C 
2013,  2019,  2020,  2073.  2075,  2076,  2093. 
2122,  2128, 2183,  2200,  2211,  2218,  2243, 
2244,  2252). 

Subpart  J^ntemal  Controla 

§618.8440   [Amandadl 

15.  Section  618.8440  is  unended  by 
removing  the  reference  "§  615.5200(b)" 
and  adding  in  its  place,  the  references 
"§§  615.5200(b),  615.5330  (c)  or  (d),  and 
615.533S(b)"  hi  paragraph  (b)(6). 

PARTV2&--DISCL0SURE  TO 
SHAREHOLDERS 

16.  The  authority  dtation  for  part  620 
continues  to  read  as  foUows: 

Authority:  Sect.  5.17,  5.19, 8.11  of  the 
Farm  Credit  Act(12  U.aC  2252,  2254, 
2279aa-ll);  sec.  424  of  Pub.  L  100-233, 101 
Stat  1568, 1656. 

Subpart  B—Annual  Report  to 
Sharaholdara 

17.  Section  620.5  is  amended  by 
revising  paragraphs  (d)(l)(ix)  and 
(g)(4)(ii)  to  read  as  foUows: 

§  620.5   Contsntsof  tlie  annual  raportto 
shareholdars. 


(d)  •  •  * 

(!)••• 

(ix)  The  statutory  and  regulatory 
restriction  regarding  retirement  of  stock 
and  distribution  of  earnings  punuant  to 
§  615.5215.  and  any  requirements  to  add 
capital  under  a  plan  approved  by  the 
Farm  Credit  Administration  punuant  to 
§§615.5330,  615.5335,  615.5351.  or 
615.5357. 


(g)  *  •  • 

(4)  *  *  • 

(ii)  Describe  any  material  trends  or 
changes  in  the  mix  and  cost  of  debt  and 
capital  resources.  The  discussion  shall 
consider  changes  in  proteded  borrower 
capital,  permanent  capital,  surplus 
requirements  and  collateral  position, 
debt,  risk-sharing  agreements,  and  any 
off-balance-sheet  financing 
arrangements. 
•        ***•' 

Dated:  July  20, 1995. 
Floyd  Fithian. 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc  95-18323  FUed  7-26-95;  8:45  ami 
BtLUNGCOOE  STOt-OI-^ 


DEPARTMENT  OF  THE  INTERIOR 

Minorala  Managamant  Sarvica 

30  CFR  Part  211 

Amandmants  of  Regulations  to 
EataMiah  Liability  for  Royalty  Due  on 
Fadaral  and  Indian  Laaaes,  and  to 
Eatabllah  RaaponaibHIty  to  Pay  and 
Report  Royalty  and  Ott>ar  Paymanto 

agency:  Minerals  Management  Service. 

Interior. 

ACTION:  Proposed  rule;  notice  of 

extension  of  pubUcromment  period. 

summary:  The  Minwals  Management 
Service  (MMS)  herebygives  notice  that 
it  is  extending  the  public  comment 
period  on  a  Notice  of  Proposed  Rule, 
which  was  published  in  tne  Federal 
Register  on  June  9. 1995.  The  proposed 
rule  would  establish  and  clarify  which 
persons  may  be  held  liriile  for  ujipaid 
or  underpaid  royalties,  compensatory 
royalties,  or  other  payments  on  Federal 
and  Indian  mineral  leases.  In  response 
to  requests  for  additional  time,  MMS 
wiU  extend  the  comment  period  from 
August  8, 1995,  to  September  8, 199S. 
DATESr  Comments  must  be  received  by 
4  p.m.  mountain  time  on  September  8, 
1995. 

ADDRESSES:  Written  comments  should 
be  sent  to  the  Minerals  Management 
Service,  Building  85,  Denver  Federal 
Center,  P.O.Box  25165,  Mail  Stop  3101. 
Denver.  Colorado  80225^165, 
Attention:  David  S.  Guzy. 
FOR  FURTHER  MFORMATKM  CONTACT: 
David  S.  Guzy.  Chief.  Rules  and 
Procedures  Staff,  telephone  (30312^1- 
3432  or  (FTS)  231-3432. 

Doted:  July  21, 1995. 
James  W.  Shaw, 

Associate  Director  for  Royalty  Management 
[FR  Doc  95-18471  FUed  7-26-95: 8:45  am] 
BILUNQ  oooc  4aio-Me-p 


Offloa  of  Surface  Mining  Radamatkm 
and  Enforcement 

30CFRPart936 
[SPATS  No.  OK-016-f  OR] 

Oklahoma  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

action:  Proposed  rule;  pubUc  comment 

period  and  opportimity  for  pubUc 

hearing. 

summary:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Oklahoma 
regulatory  program  (hereinafter  referred 


JMI 
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to  as  the  "Oklahoma  program")  under 
the  Sur&ce  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of  a 
revision  to  the  Oklahoma  rules 
pertaining  to  procedures  for  assessment 
conference.  The  proposed  amendment  is 
intended  to  revise  the  Oklahoma 
program  to  improve  operational 
efBciency. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  c.d.t.  August  28. 
1995.  If  requested,  a  pubhc  hearing  on 
the  proposed  amendment  will  be  held 
on  August  21, 1995.  Requests  to  speak 
at  the  hearing  must  be  received  by  4:00 
pjn.,  &d.t  on  August  11, 1995. 

ADDRC88CS:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Tim 
Dieringer,  Acting  Director,  Tulsa  Field 
Office  at  the  first  address  listed  below 

Copies  of  the  Oklahoma  program,  the 
proposed  ammdment.  a  listing  of  any 
schedxiled  pubhc  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 

Eubhc  review  at  the  addresses  listed 
slow  during  normal  business  hours, 
Monday  through  Friday,  excluding 
hoUdays.  Each  requester  may  receive 
one  fne  copy  of  the  proposed 
amendment  by  contactii^  OSM's  Tulsa 
Field  Office. 

Tim  Dieringer,  Acting  Director,  Tulsa 
Field  Office,  Office  of  Siuiace  Mining 
Reclamation  and  Enforcement,  5100 
East  Skelly  Drive,  Siiite  470,  Tulsa, 
Oklahoma  74135-6547,  Telephone: 
(918) 581-6430. 

CXdahoma  Department  of  Mines,  4040 
N.  Lincobi,  Suite  107,  Oklahoma  Qty, 
Oklahoma  73105,  Telephone:  (405) 
521-3859. 

FOM  FURTHER  MFORMATKM  CONTACT:  Tim 
Dieringer,  Acting  Director.  Tulsa  Field 
Office.  Telephone:  (918)  581-6430. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  en  the  Oklahoma 
Program 

On  January  19. 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Oklahoma  program.  Background 
information  on  the  Oklahoma  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  foimd  in 
the  January  19. 1981.  Federal  Register 
(46  FR  4902).  Subsequent  actions 
concerning  Oklahoma's  program  and 
program  amendments  can  be  foimd  at 
30  CFR  936.10.  936.15.  936.16.  and 
938.30. 


n.  Discussion  of  the  Propoeed 
Amendment 

By  letter  dated  July  5. 1995, 
Oklahoma  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  (Administrative  Record  No. 
OK-972).  Oklahoma  submitted  the 
proposed  amendment  at  its  own 
initiative.  The  provisions  of  the 
Oklahoma  rules  that  Oklahoma 
proposes  to  amend  are  at  Oklahoma 
Administrative  Code  (OAC)  460:20-61- 
10  concerning  procedures  for 
assessment  coiiferenoe. 

Specifically.  Oklahoma  pro{>oses  to 
revise  OAC  460:20-61-10(a)(l)  by 
adding  the  word  "original"  in  the 
second  sentence.  The  eBect  of  this 
proposed  wording  change  is  that 
assessment  confinences  would  be  held 
within  60  days  from  the  date  of  issuance 
of  the  proposed  assessment  or  the  end 
of  the  original  abatement  period, 
whichever  is  later. 

in.  Pablic  Comment  Procednrat 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  apphcable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Oklahoma  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Tulsa  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  pubUc 
hearing  should  contact  the  person  Usted 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m.,  cd.t.  on  August 
11. 1995.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
pubhc  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 


Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation' to 
attend  a  pubUc  hearing  should  contact 
the  individual  Usted  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Public  Meeting 

If  only  one  person  requests  an 
opportimity  to  speak  at  a  hearing,  a 
pubUc  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  Mrith  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  Usted  under  FOR  FURTHER 
MFORMATKM  CONTACT.  AU  such  meetings 
wiU  be  open  to  the  pubUcand,  if 
possible,  notices  of  meetings  wiU  be 
posted  at  the  locations  Usted  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
AdminiBtrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Qvil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law.  this  rule  meets  the  appUcable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  appUcable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 


provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  coUection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  wiU  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  FlexibiUty  Act  (5 
U.S.Q  601  et  seq.].  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  reUed  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

List  of  Subiects  in  30  CFR  Part  936 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  July  20, 1995. 
Clurlai  E.  Sandbarg, 
Acting  Regjond  Director,  Mid-Continent 
Regional  Coordinating  Center. 
[FR  Doc.  95-18437  Filed  7-26-95;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[CA  37-0-7097;  FRL-6264-e] 

Approval  and  Promulgation  of 
ImplementBtion  Plans;  California  State 
Implementation  Plan  Reviaion;  Butte 
County  Air  Pollution  Control  District, 
Mojave  Desert  Air  Quality  Management 
District.  Monterey  Bay  Unified  Air 
Pollution  Control  District,  Santa 
BartMira  County  Air  Pollution  Control 
District  snd  Yolo-Solano  Air  Quality 
Management  District 

AGENCY:  Environmental  Protection 
Agwicy  (EPA). 


ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  CaUfomia  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from  the 
manufiactiire  and  appUcation  of  cutback 
and  emulsified  asphalt  materials. 

The  intended  etrect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act. 
as  amended  in  1990  (CAA  or  the  Act). 
EPA's  final  action  on  this  notice  of 
proposed  rulemaking  (NPRM)  wiU 
incorporate  these  rules  into  the  federally 
approved  SIP.  EPA  has  evaluated  each 
of  these  rules  and  is  proposing  to 
approve  them  xmder  jHt)visions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quaUty 
standards,  and  plan  requirements  for 
nonattainment  areas. 
DATE:  Comments  must  be  received  on  or 
before  August  28, 1995. 
ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer,  Rulemaking  Section 
(A-5-3J,  Air  and  Toxics  Division.  U.S. 
Enviroiunental  Protection  Agency. 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  pubUc  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 

California  Air  Resources  Board,  Stationary 

Source  Division,  Rule  Evaluation  Section, 

2020  "L"  Street.  Sacramento,  CA  95814. 
Butte  County  Air  Pollution  Control  District, 

9287  Midway,  Suite  lA,  Durham,  CA 

95938. 
Mojave  Desert  Air  Quality  Management 

District,  15428  Civic  Drive,  Victorville,  CA 

92392. 
Monterey  Bay  Unified  Air  Pollution  Control 

District,  24580  Silver  Cloud  Court, 

Monterey,  CA  93940. 
Santa  Barbara  County  Air  Pollution  Control 

District,  26  Castilian  Drive  B-23,  Goleta, 

CA  93117. 
Yolo-Solano  Air  Quality  Management 

District,  1947  GaUleo  Court,  Suite  103, 

Davis,  CA  95616. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  BowUn.  Rulemaking  Section 
lA-5-3].  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency, 
Region  DC,  75  Hawthorne  Street.  San 
Francisco,  CA  94105-3901.  (415)  744- 
1188. 

SUPPLEMENTARY  INFORMATION: 

AppUcabilitj^ 

The  rules  being  proposed  for  approval 
into  the  CaUfomia  SiP  include:  Butte 


County  Air  PoUution  Control  District 
(BCAPCD)  Rule  241.  Cutback  and 
Emulsified  Asphalt;  Mojave  Desert  Air 
QuaUty  Management  District 
(MDAQMD)  Rule  1103.  Cutback  and 
Emulsified  Asphalt;  Monterey  Bay 
Unified  Air  PoUution  Control  District 
(MBUAPCD)  Rule  425,  Use  of  Cutback 
Asphalt;  Santa  Barbara  County  Air 
PoUution  Control  District  (SBCAPCD) 
Rule  329.  Cutback  and  Emulsified 
Asphalt  Paving  Materials;  and  Yolo- 
Solano  Air  QuaUty  Management  District 
(YSAQMD)  Rule  2.28.  Cutback  and 
Emulsified  Asphalts.  These  rules  were 
submitted  by  the  CaUfomia  Air 
Resources  Board  to  EPA  on  May  13. 
1993;  December  22, 1994;  November  18, 
1993;  June  19. 1992;  and  November  30. 
1994  respectively. 

Background 

On  March  3, 1978,  EPA  promulgated 
a  Ust  of  ozone  nonattainment  areas 
imder  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  CAA  or 
pre-amended  Act),  that  included  the 
Chico  Area,  the  Southeast  Desert 
Modified  AQMA  Area,  the  Monterey 
Bay  Area,  the  Santa  Barbara-Santa 
Maria-Lompoc  Area,  and  the 
Sacramento  Metro  Area  ■.  43  FR  8964; 
40  CFR  81.305.  Because  these  areas 
(with  the  exception  of  the  Chico  Area) 
were  unable  to  meet  the  statutory 
attainment  date  of  December  31,  1982. 
CaUfomia  requested  under  section 
172(a)(2).  and  EPA  approved,  an 
extension  of  the  attainment  date  to 
December  31. 1987.  [40  CFR  52.222)  On 
May  26,  1988.  EPA  notified  the 
Governor  of  CaUfomia.  pursuant  to 
section  110(a)(2)(H)  of  the  pre-amended 
Act,  that  the  above  districts'  portions  of 
the  California  SIP  were  inadequate  to 
attain  and  maintain  the  ozone  standard 
and  requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
CaU).  On  November  15, 1990,  the  Qean 
Air  Act  Amendments  of  1990  were 
enacted.  Pub.  L.  101-549, 104  Stat 
2399,  codified  at  42  U.S.C.  7401-7671q. 
In  amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available    ■ 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15. 1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  appUes  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 


■  The  BCAPCD  lie*  within  tha  Chico  Aim. 
Portions  of  MDAQMD  lie  within  Southewt  Duart 
Modified  AQMA  Area.  YSAQMD  Lies  within  the 
Sacramento  Metro  Area. 
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date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 
guidance.3  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  Southeast  Desert  Modified  AQMA 
Area  is  classified  as  severe-17.  Monterey 
Bay  Area  and  Santa  Barbara-Santa 
Maria-Lompoc  Area  are  classified  as 
modnate.  Sacramento  Metro  Area  is 
classified  as  severe.^  Therefore,  all  these 
areas  (with  the  exception  of  the  Chico 
Area,  which  is  classified  as  transitional) 
were  subject  to  the  RACT  fix-up 
requirement  and  the  May  15, 1991 
deadline. 

The  Chico  Area  is  subject  to  Section 
185A  and  Section  172(c)(1)  instead  of 
Section  182(a)(2)(A).  Section  185A 
specifically  exempts  transitional  areas 
from  Subpart  2  (of  Title  I.  Part  D), 
including  any  RACT  fix-up  obUgations, 
imtil  December  31, 1991.  Section 
172(c)(1)  requires  transitional  areas  to 
correct  any  RACT  deficiencies  regarding 
enforceabihty  (see  General  Preamble.  57 
FR 13525). 

The  State  of  CaUfomia  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  May  13. 
1993;  December  22, 1994;  November  18, 
1993;  Jime  19, 1992:  and  November  30, 
1994.  including  the  rules  being  acted  on 
in  this  document.  This  document 
addresses  EPA's  proposed  action  for 
BCAPCD  Rule  241 ,  Cutback  and 
Emulsified  Asphalt;  MDAQMD  Ride 
1103,  Cutback  and  Emulsified  Asphalt; 
MBUAPCD  Rule  425,  Use  of  Cutback 
Asphalt;  SBCAPCD  Rule  329,  Cutback 
and  Emulsified  Asphalt  Paving 
Materials;  and  YSAQMD  Rule  2.28. 
Cutback  and  Emulsified  Asphalts.  The 
BCAPCD  adopted  RiUe  241  on  January 
12, 1993;  the  MDA^j^lifD  adopted  Rule 
1 103  on  December  21 ,  1994;  the 
MBUAPCD  adopted  Rule  425  on  August 
25. 1993;  the  SBCAPD  adopted  rule  329 
on  February  25, 1992;  and  the  YSAQMD 


'Among  other  thingi.  the  pre-aroendmant 
guidanct  coiuicU  of  those  portions  of  the  propoeed 
poet-lSS?  ozone  and  carbon  monoxide  policy  that 
concwn  RACT.  52  FR  45044  (November  24, 1987); 
"ItMiM  Relating  to  VOC  Regulation  CutpoinU, 
Defideiiclea.  and  Deviations,  Clarification  to 
AppMidix  D  of  November  24, 1»«7  fmtmnX 
Notice"  (Blue  Book)  (notice  of  availability  was 
publiahMi  in  the  Federal  lagMar  on  May  25. 1988); 
and  the  existing  control  technique  guidelines 
(CTGe). 

'Chico  Area.  Southeast  Desert  Modified  AQMA 
Ai«a,  Monterey  Bay  Area,  and  Santa  Barbara-Santa 
Maria-Looipoc  Area  retained  their  designations  of 
nooattainmant  and  were  classified  by  operation  of 
law  pursuant  to  aectioiu  107(d)  and  181(a)  upon  the 
data  of  enactment  of  the  CAA.  See  55  FR  56694 
(Novanber  6. 1091).  Sacramento  Metro  Area  was 
radaaaifiad  from  serious  to  severe  eSective  on  June 
1. 1005.  See  60  FR  20237  (April  25. 1905). 


adopted  Rule  2.28  on  May  25. 1994. 
These  submitted  ndes  were  foimd  to  be 
complete  on  July  19. 1993;  December 
27. 1993;  January  3. 1995;  August  27, 
1992;  and  January  30, 1995  pursuant  to 
EPA's  completeness  criteria  that  are  set 
forth  in  40  CFR  Part  51  Appendix  V* 
and  are  being  proposed  for  approval 
into  the  SIP. 

The  submitted  rules  control  VOC 
emissions  fitim  the  manufacture,  sale, 
mixing,  storage,  use,  and  appUcation  of 
cutback  and  emulsified  asphalt 
materials.  VCXZs  contribute  to  the 
production  of  ground-level  ozone  and 
smog.  The  rules  were  adopted  as  part  of 
each  district's  efforts  to  achieve  the 
National  Ambient  Air  Quahty  Standard 
(NAAQS)  for  ozone  and  in  response  to 
EPA's  SIP-Call  and  the  section 
182(a)(2)(A)  CAA  requirement.  The 
following  is  EPA's  evaluation  and 
proposed  action  for  these  rules. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  nde 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  Part  D  of  the  CAA 
and  40  CFR  Part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
whidi  forms  thebasis  for  today's  action, 
appears  in  the  various  EPA  poUcy 
guidance  documents  Usted  in  footnote 
2.  Among  those  provisions  is  the 
requirement  that  a  VOC  nde  must,  at  a 
miniminn,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules.  EPA  prepared  a  series  of  Control 
Technique  GuideUne  (CTG)  doamxents. 
The  CTGs  are  based  on  the  underlying 
reqiiirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  dociunents.  as  well  as  other 
Agency  {>oUcy.  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTG  appUcable  to  all 
of  these  rules  is  entitled,  "Control  of 
Volatile  Organic  Compounds  from  Use 
of  Cutback  Asphalt,"  EPA-450/2-77- 
037.  Further  interpretations  of  EPA 
poUcy  are  fotmd  in  the  Blue  Book, 
referred  to  in  footnote  2.  In  general, 
these  guidance  documents  have  been  set 


*EPA  adopted  the  completeness  criteria  on 
February  16.  1990  (55  FR  5830)  and.  pursuant  to 
section  110(k)(l)(A)  of  the  CAA.  revised  the  criteria 
on  August  26. 1991  (56  FR  42216). 


forth  to  ensure  that  VOC  rules  are  fully 
enforceable  and  strengthen  or  maintain 
the  SIP. 

BCAPCD  Rule  241.  Cutback  and 
Emulsified  Asphalt:  and  MDAQMD 
Rule  1103,  Cutback  and  Emulsified 
Asphalt  are  new  rules  that  were  adopted 
to  limit  VOC  emissions  from  the  use  of 
cutback  and  emulsified  asphalts. 

MBUAPCD  Rule  425,  Use  of  Cutback 
Asphalt  includes  the  following 
significant  changes  from  the  current  SIP: 

•  Prohibition  of  manufacture  and  sale 

•  Maximum  allowable  distillate 
content  for  slow  cure  cutback  asphalt  of 
0.5  percent 

•  Maximum  allowable  petroleum 
solvent  content  for  emidsified  asphalt  of 
3  percent 

•  ASTM  Test  Method  D244-88  for 
emulsified  asphalt 

•  Recordkeeping  requirements 
SBCAPCD  Rule  329,  Cutback  and 

Emidsified  Asphalt  Paving  Materials 
includes  the  following  significant 
changes  &t)m  the  current  SIP: 

•  Modified  defiidtions  of  "Asphalt"' 
and  "Cutback  asphalt" 

•  Sections  for  applicabihty. 
prohibitions,  recordkeeping,  and  test 
methods 

•  Maidmum  allowable  reactive 
organic  compoimd  content  for  cutback 
asphalts  of  0.5  percent 

•  No  penetrating  prime  coat,  cold- 
weather  appUcation.  or  asphalt  plant 
distance  exemptions 

e  ASTM  Test  Method  D244  for 
emulsified  asphalt 

YSAQMD  Rule  2.28.  Cutback  and 
Emi^ified  Asphalts  includes  the 
following  significant  changes  from  the 
current^: 

•  No  penetrating  prime  coat 
exemption 

•  Maximum  allowable  solvent 
content  for  emulsified  asphalts  of  3 
percent 

•  Prohibitions  of  manufacture  and 
sale  and  of  specification 

•  Detailed  recordkeeping  and  test 
methods  provisions 

(A  detailed  summary  of  rule  highhghts 
and  changes  is  provided  in  the  TSD's 
dated  June  9, 1995.) 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA.  EPA 
regulations,  and  EPA  policy.  Therefore. 
BCAP(3D  Rule  241 ,  Cutback  and 
Emulsified  Asphalt;  MDAQMD  Rule 
1103,  Cutback  and  Emulsified  Asphalt; 
MBUAPCD  Rule  425.  Use  of  Cutback 
Asphalt;  SB(^APCD  Rule  329,  Cutback 
and  Emulsified  Asphalt  Paving 
Materials;  and  YSAQMD  Rule  2.28. 
Cutback  and  Emulsified  Asphalts  are 
being  proposed  for  approval  imder 
section  110(k)(3)  of  the  CAA  as  meeting 


the  requirements  of  section  110(a)  and 
PartD. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  FlexibiUty  Act, 
5  U.S.C.  Section  600  et  seq..  EPA  must 
prepare  a  regulatory  QexibiUty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
§§603  and  604.  Alternatively.  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000; 

SIP  approvals  under  sections  110  and 
301  and  subchapter  I,  part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  it 
does  not  have  a  significant  impact  on 
any  small  entities  afi^ected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  imder  the  CAA.  preparati(Mi 
of  a  regulatory  flexibifity  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds, 
l/nion  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66  (S.a.  1976);  42  U.S.C 
7410(a)(2). 

Unfunded  Mandates 

Under  Sections  202.  203.  and  205  of 
the  Unfimded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995.  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
residt  in  estimated  costs  of  $100  miUion 
or  more  to  the  private  sector  or  to  State, 
local,  or  tribal  governments  in  the 
agCTegate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  afiiected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  imder  Pari  D  of 
the  Clean  Air  Act.  These  rules  may  bind 
State,  local,  and  tribal  governments  to 
perionn  certain  actions  and  also  require 
the  private  sector  to  perform  certain 


duties.  The  rules  being  proposed  for 
approval  by  this  action  will  impose  no 
new  requirements  because  afiiected 
sources  are  already  subject  to  these 
regulations  under  State  law.  Therefore, 
no  additional  costs  to  State,  local,  or 
tribal  governments  or  to  the  private 
sector  result  from  this  action.  EPA  has 
also  determined  that  this  proposed 
action  does  not  include  a  mandate  that 
may  residt  in  estimated  costs  of  $100 
milUon  or  more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

The  0MB  has  exempted  this  action 
from  review  under  Executive  Order 
12866. 

List  of  Subjects  in  40  CFK  Part  52 

Environmental  protecticm.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compound. 

Authority:  42  U.S.C  7401-7671q. 
Dated:  July  17, 1995. 
Felicia  Marcos. 

Regional  Administiator. 

[FR  Doc.  95-18490  Filed  7-26-95;  8:45  am] 
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40CFRPart271 

[FRL-S266^] 

State  of  Wyoming;  Final  Autt)orizatlon 
of  Stat*  Hazardous  Waste  Management 


agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  tentative 

determination  on  appUcation  of 

Wyoming  for  final  authorization,  pubhc 

hearing  and  pubUc  comment  period. 

summary:  Wyoming  has  appUed  iot 
final  authorization  of  its  hazardous 
waste  regulatory  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  The  Environmental 
Protection  Agency  (EPA)  has  reviewed 
Wyoming's  appUcation  and  has  made 
the  tentative  decision  that  Wyoming's 
hazardous  waste  program  satisfies  all  of 
the  requirements  necessary  to  quaUfy 
for  final  authorization.  Thus,  EPA 
intends  to  grant  final  authorization  to 
the  State  to  operate  its  program  subject 
to  the  limitations  on  its  authority 
retained  by  EPA  in  accordance  with  the 
Hazardous  and  SoUd  Waste 
Amendments  of  1984.  Wyoming's 
appUcation  for  final  authorization  is 
available  for  pubUc  review  and 
comment  and  a  pubUc  hearing  will  be 


held  to  soUcit  comments  on  the 
appUcation. 

DATES:  A  pubUc  hearing  is  schedided  for 
August  29, 1995,  at  7:00  p.m.,  at  the 
Laramie  County  Library.  Pioneer  Room. 
2800  Central  Avenue,  Cheyenne, 
Wyoming,  at  7:00  p.m.  Wyoming  wiU 
participate  in  the  pubUc  hearing  held  by 
EPA  on  this  subject.  AU  comments  on 
the  Wyoming's  final  authorization 
appUcation  must  be  received  by  the 
close  of  business  on  August  28, 1995. 

ADDRESSES:  Copies  of  Wyoming's  final 
authorization  appUcation  are  available 
diuing  business  hours  at  the  foUowing 
addresses  for  inspection  and  copying: 
U.S.  EPA  Region  Vm,  Library,  Suite 
144, 999  18th  Street,  Denver,  Colorado 
80202-2466  and  at  the  Department  of 
Environmental  QuaUty.  Herschler 
Building.  4th  Floor,  122  West  25th 
Street,  Cheyenne,  Wyoming  82002. 
Written  comments  should  be  sent  to 
Marcella  De Vargas,  Mail  code:  8HWM- 
WM,  U.S.  EPA  Region  Vm,  999  18th 
Street.  Suite  500,  Denver.  Colorado. 
80202-2466. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcella  DeVargas,  U.S.  EPA  Region 
vm,  999  18th  Street,  Suite  500,  Denver. 
Colorado,  80202-2466,  Phone  1-800- 
227-Wl  7  or  303-293-1670. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  3(X)6  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
allows  EPA  to  authorize  State  hazardous 
waste  programs  to  operate  in  the  State 
in  Ueu  of  the  Federal  hazardous  waste 
program,  subject  to  the  authority 
retained  by  YPh  in  accordance  with  the 
Hazardous  and  SoUd  Waste 
Amendments  of  1984  (HSWA).  Two 
types  of  authorization  may  be  granted. 
"The  first  type,  known  as  "interim 
authorization."  is  a  temporary 
authorization  whidi  is  granted  ilEPA 
determines  that  the  State  program  is 
"substantially  equivalent"  to  the 
Federal  program  (Section  3006(c),  42 
U.S.C.  6926(c)).  Interim  authorization  is 
currently  available  only  for 
requirements  imposed  pursuant  to 
HSWA. 

The  second  type  of  authorization  is  a 
"final"  (permanent)  authorization  that  is 
granted  by  EPA  if  the  Agency  finds  that 
the  State  pnigram  (1)  is  "equivalent"  to 
the  Federal  program,  (2)  is  consistent 
with  the  Federal  program  and  other 
State  programs,  and  (3)  provides  for 
adequate  enforcement  (Section  3006(b). 
42  U.S.C.  6926(b)).  States  need  not  have 
obtained  interim  authorization  in  order 
to  quaUfy  for  final  authorization.  EPA 
regulations  for  the  interim  or  final  State 
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authorization  processes  appear  at  40 
CFR  Part  271. 

B.  Wyoniing 

On  September  19, 1994,  Wyoming 
submitted  a  draft  application  to  EPA  for 
review.  This  application  consisted  of 
Wyoming's  proposed  hazardous  waste 
rales.  EPA  submitted  comments  to  the 
State  on  January  31, 1995.  Comments  on 
the  draft  appUcation  have  been 
addressed  by  the  State.  On  July  17, 
1995,  Wyoming  submitted  its  official 
application  for  review  for  final 
authorization  to  EPA.  Prior  to 
submission,  Wyoming  sohdted  pubUc 
comments  and  held  a  pubUc  hearing  on 
the  draft  application. 

EPA  has  reviewed  Wyoming's 
application,  and  has  tentatively 
determined  that  the  State's  program 
meets  all  of  the  requirements  necessary 
to  quahfy  for  final  authorization. 
Consequently,  EPA  intends  to  grant 
final  authorization  to  Wyoming  to 
operate  its  program  subject  to  the 
authority  retained  by  EPA  imder  HSWA. 

hi  accordance  with  Section  3006  of 
RCRA  and  40  CFR  271.20(d),  the 
Agency  will  hold  a  pubUc  hearing  on  its 
tentative  decision  on  August  29, 1995, 
at  the  Laramie  Public  Library,  Pioneer 
Room,  2800  Central  Avenue,  Cheyenne, 
Wyoming  at  7:00  p.m.  The  pubtic  may 
also  submit  written  comments  ob  EPA's 
tentative  determination  until  August  28, 
1995.  Copies  of  Wyoming's  application 
are  available  for  inspection  and  copying 
at  the  locations  indicated  in  the 
ADDRESSES  section  of  this  notice. 

EPA  will  consider  all  public 
comments  on  its  tentative  determination 
received  at  the  hearing  or  during  the 
pubUc  comment  period.  Issues  raised  by 
those  comments  may  be  the  basis  for  a 
decision  to  deny  final  authorization  to 
Wyoming.  EPA  expects  to  make  a  final 
decision  on  whether  or  not  to  approve 
Wyoming's  program  by  October  25, 
1995  and  will  give  notice  of  it  in  the 
Federal  Register.  The  notice  will 
include  a  siunmary  of  the  reasons  for 
the  final  determination  and  a  response 
to  all  major  comments. 

C  Effect  of  HSWA  on  Wyoming's 
Authorization 

Prior  to  the  Hazardous  and  SoUd 
Waste  Amendments  of  1984,  a  State 
with  final  authorization  would  have 
administered  its  hazardous  ^ste 
program  entirely  in  lieu  of  EPA.  The 
Federal  requirements  no  longer  appUed 
in  the  authorized  State,  and  EPA  could 
not  issue  permits  for  any  fadUties  the 
State  was  authorized  to  permit.  When 
new,  more  stringent  Federal 
requirements  were  promulgated  or 
enacted,  the  State  was  obligated  to  enact 


equivalent  authority  writhin  spedfied 
time  frames.  New  Federal  requirements, 
however,  did  not  take  effect  in  an 
authorized  State  until  the  State  adopted 
the  requirements  as  State  law. 

hi  contrast,  imder  the  amended 
Section  3006(g)  of  RCRA,  42  U.S.C 
6926(g),  new  requirements  and 
prohibitions  imposed  by  HSWA  take 
effect  in  authorized  States  at  the  same 
time  as  they  take  effiect  in  non- 
authorized  States.  EPA  is  directed  to 
carry  out  those  requirements  and 
prohibitions  in  authorized  States, 
induding  the  issuance  of  full  or  partial 
permits,  until  the  State  is  granted 
authorization  to  do  so.  While  States 
must  still  adopt  law  equivalent  or  more 
stringent  than  newly  promulgated 
HSWA-related  federal  provisions  to 
retain  final  authorization,  such  federally 
promulgated  HSWA-related  provisions 
apply  in  authorized  States  in  the 
interim. 

As  a  result  of  HSWA,  there  will  be  a 
dual  State/Federal  regulatory  program 
in  Wyoming  if  final  RCRA  autiiorization 
is  granted.  To  the  extent  the  State 
program  as  authorized  is  unaffected  by 
changes  to  the  federal  program 
promulgated  pursuant  to  HSWA^  the 
State  program  will  operate  in  lieu  of  the 
Federal  program.  To  the  extent  federal 
HSWA-related  requirements  go  into 
effect  after  authorization  of  the  State 
program,  EPA  will  administer  and 
enforce  these  portions  of  HSWA  in 
•  Wyoming  until  the  State  receives 
authorization  to  do  so.  Among  other 
things,  this  will  entail  the  issuance  of 
Federal  RCRA  permits  for  those  areas  in 
which  the  State  is  not  yet  authorized. 

Once  the  State  is  authorized  to 
implement  a  HSWA  requirement  or 
prohibition,  the  State  program  in  that 
area  will  operate  in  Ueu  of  the  Federal 
provision.  Until  that  time  the  State  may 
assist  EPA's  implementation  of  HSWA 
under  a  Cooperative  Agreement. 

Today's  tentative  determination  only 
includes  authorization  of  Wyoming's 
program  for  certain  HSWA 
requirements.  Any  State  requirement 
that  is  more  stringent  than  a  Federal 
HSWA  provision  will  also  remain  in 
effed;  thus,  generators  of  hazardous 
waste,  and  those  who  manage 
(transport,  treat,  store  and/or  dispose) 
hazardous  waste  regulated  under  the 
State  program,  must  comply  with  any 
more  stringent  State  requirements. 

EPA  has  pubUshed  a  Federal  Register 
notice  that  explains  in  detail  the  HSWA 
and  its  effed  on  authorized  States.  That 
notice  was  published  at  50  FR  28702- 
28755,  July  15, 1985. 


D.  Indian  Country 

Today's  proposal  to  authorize  the 
Wyoming  hazardous  waste  regulatory 
program  does  not  extend  to  "Indian 
Country,"  as  defined  in  18  U.S.C. 
§  1151,  induding  the  Wind  River 
Reservation. 

Should  Wyoming  dedde  in  the  future 
to  apply  for  authorization  of  its 
hazardous  waste  program  on  "Indian 
Country",  the  State  would  have  to 
provide  an  appropriate  analysis  of  the 
State's  jurisdiction  to  enforce  in  these 
areas.  In  order  for  a  state  (or  tribe)  to 
satisfy  this  requirement,  it  must 
demonstrate  to  the  EPA's  satisfaction 
that  it  has  authority  either  pursuant  to 
explidt  Congressional  authorization  or 
applicable  {mndples  of  Federal  Indian 
Law  to  enforce  its  laws  against  existing 
and  p>otential  pollution  sources  within 
any  geographical  area  for  which  it  seeks 
program  approval. 

EPA  is  not  making  a  determination 
that  the  State  either  has  adequate 
jurisdiction  or  lacks  such  jurisdiction. 
Should  the  State  of  Wyoming  choose  to 
submit  analysis  with  regard  to 
jurisdiction  of  the  State  over  all  or  part 
of  Indian  Coiuitry  in  the  State,  it  may  do 
so  without  prejudice. 

Any  future  EPA  evaluation  of  whether 
to  approve  the  Wyoming  program  fOT 
"Indian  Country,"  to  include  Indian 
reservation  lands,  would  be  govwned  by 
EPA's  judgment  as  to  whether  the  State 
has  demonstrated  adequate  authority  to 
justify  such  approval,  based  upon  its 
understanding  of  the  relevant  prindples 
of  Federal  Indian  law  and  soimd 
administrative  practice.  The  State  may 
wish  to  consider  EPA's  discussion  of  the 
related  issue  of  tribal  jurisdiction  fotmd 
in  the  preamble  to  the  Indian  Water 
Quality  Standards  Regulation  (see  56 
Federal  Register  64876,  December  12, 
1991). 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  bom  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impad  on  a  substantial 
nmnber  of  small  entities.  The 
authorization  effectively  suspends  the 
applicabiUty  of  certain  Federal 
regulations  in  favor  of  Wyoming's 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 


impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibihty  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection, 
Administrative  practice  and^procedure. 
Confidential  Inisiness  information, 
Hazardous  materials  transportation, 
Hazardous  waste,  Indian  lands, 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements,  Water  pollution  control, 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  Sections  2002(a),  3006,  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C  6912(a),  6926, 6974(b). 

Dated:  July  19, 1995. 
William  P.  YeUowtail. 
Regional  Administrator. 
[FR  Doc.  95-18489  Filed  7-26-95;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Dooiwt  No.  96-119,  RM-8667] 

Radio  Broadcasting  Services;  Dafter, 
Ml 

agency:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule. 


JMI 


SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Dafter 
Community  Broadcasters  proposing  the 
allotment  of  Channel  293A  to  Dafter, 
Michigan,  as  that  community's  first 
local  service.  The  coordinates  for 
Channel  293A  are  46-21-36  and  84-25- 
36. 

DATES:  Comments  must  be  filed  on  or 
before  September  11, 1995,  and  reply 
comments  on  or  before  September  26, 
1995. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  coiuisel,  as  follows:  Jeffrey 
D.  Southmayd,  Southmayd  &  Miller, 
1220  Nineteenth  Street,  NW.,  Suite  400, 
Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
95-119,  adopted  July  13, 1995,  and 
released  July  21, 1995.  The  full  text  of 
this  Commission  dedsion  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  of  this  dedsion 


; 


may  also  be  purchased  from  the 
Commission's  copy  contradors. 
International  Transcription  Services, 
hic.  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Ad  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subjed  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Conunission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contad. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Gimmissioa. 
Andrew  J.  Rhodea, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  95-18405  Filed  7-26-95;  8:45  am] 
■■JJNQ  coot  «n2-0l-f 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicatjie  to  the 
public.  Notices  of  hearir>gs  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  turwtions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Fonns  Under  Review  by  Office  of 
Management  and  Budget 

July  21. 1995. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entiy  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  numbers),  if 
applicable;  (4)  Who  will  be  required  or 
asked  to  report:  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  niunber  of  hours  needed  to 
provide  the  information;  (7)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington,  DC  20250,  (202) 
690-2118. 

New 

•  Animal  Plant  Health  Inspection 
Service 

Importation  of  Animal  &  Poultry, 
Animal/Poultry  Products,  Certain 
Animal  Embryos,  and  Zoological 
Animals — Addendum  2 

VS  Form  17-129 

Business  or  other  for-profit;  400 
responses;  68  hours 

Dr.  Roger  Perkins  (301)  734-8170 

Extension 

•  Consolidated  Farm  Service  Agency 
Application  for  payment  amounts  due 

persons  who  have  died,  disappeared 


or  who  have  been  declared 

incompetent— 7  CFR  707 
ASCS-325 
Individuals  or  households;  3,000 

responses;  1,500  hours  Jane  Salem 

(202) 720-7635 
National  Agricultural  Statistics  Service 
Mink  Survey 

Farms;  500  responses;  83  hours 
Larry  Gambrell  (202)  720-5778 
•  National  Agricultural  Statistics 

Service 
Livestock  Surveys 
Farms;  Business  or  other-for-profit;  117, 

736  responses;  21.526  hours 
Larry  Gambrell  (202)  720-5778 
Donald  E.  HaldMr, 
Deputy  Department  Clearance  Officer. 
[FR  Doc.  95-18421  Filed  7-26-95;  8:45  am] 
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Animal  and  Plant  Health  Inapection 
Service 

[Docket  No.  95-051-1] 

Secretary's  Advisory  Committee  on 
Foreign  Animal  and  Poultry  Diseases; 
Meeting 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  We  are  giving  notice  of  a 
meeting  of  the  Seoetary's  Advisory 
Committee  on  Foreign  Animal  and 
Poultry  Diseases. 

PUKCE,  DATES,  AND  TIME  OF  MEETING:  The 
meeting  will  be  held  in  the  Marrs- 
Valencia  meeting  room  of  the  Embassy 
Suites  Hotel,  1800  South  Second  Street, 
McAUen,  TX  78503,  (210)  686-3000. 
Sessions  will  be  held  from  8  a.m.  to  5 
p.m.  on  August  15-17, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Williams,  Chief  Staff  Veterinarian. 
Emergency  Programs,  VS.  APHIS,  4700 
River  Road  Unit  84.  Riverdale.  MD 
20737-1231.  (301)  734-8073. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary's  Advisory  Committee  on 
Foreign  Animal  and  Poultry  Diseases 
(the  Committee)  advises  the  Secretary  of 
Agricultxu^  on  actions  necessary  to 
prevent  the  introduction  of  foreign 
diseases  of  livestock  and  poultry  into 
the  United  States.  In  addition,  the 
Committee  advises  on  contingency 
planning  and  on  maintaining  a  state  of 
preparedness  to  deal  with  these 
diseases,  if  introduced. 


Tentative  topics  for  discussion  at  the 
upcoming  meeting  include:  The  status 
of  avian  influenza  (AI)  in  Mexico;  the 
status  of  AI  surveillance  activity  in  the 
United  States;  the  status  of  H5  and  H7 
AI  vaccine  for  production;  Foot-and- 
Mouth  Disease  Vaccine  Bank  update; 
the  status  of  vesicular  stomatitis  in  the 
United  States;  update  on  emergency 
preparedness;  workshop  on  global  trade; 
the  status  of  bovine  spongiform 
encephalopathy  surveillance;  the  status 
of  hog  cholera  in  Mexico;  update  of 
activities  at  the  Plum  Island  Animal 
Disease  Center,  world  disease  status; 
and  surveillance  of  emerging  diseases. 

The  meeting  will  be  open  to  the 
pubUc.  However,  due  to  time 
constraints,  the  public  will  not  be 
allowed  to  participate  in  the 
Committee's  discussions.  Written 
statements  on  meeting  topics  may  be 
filed  with  the  Committee  before  or  after 
the  meeting  by  sending  them  to  Dr.  John 
Williams  at  the  address  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 
Written  comments  may  also  be  filed  at 
the  time  of  the  meeting.  Please  refer  to 
Docket  No.  95-051-1  when  submitting 
your  comments. 

This  notice  of  meeting  is  given 
pursuant  to  section  10  of  the  Federal 
Advisory  Committee  Act. 

Done  in  Washington,  DC.  this  20th  day  of 
July  1995. 
Terry  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  95-18479  Filed  7-26-95;  8:45  am] 

BILUNQ  CODE  341».34-P 


Natural  Resources  Conservation 
Service 

Deep  Creek  Watershed,  Yadkin,  North 
Carolina 

AGENCY:  Natural  Resoiuces 
Conservation  Service. 
ACTION:  Notice  of  a  Finding  of  No 
Significant  Impact. 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500);  and  the  Natural 
Resources  Conservation  Service 
Regulations  (7  CFR  Part  650);  the 
Natural  Resources  Conservation  Service, 
US  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 


statement  is  not  being  prepared  for  the 
Deep  Creek  Watershed,  Yadkin  County, 
North  CaroUna. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Gallo.  State  Conservationist. 
Natural  Resources  Conservation  Service, 
4405  Bland  Road,  Suite  205.  Raleigh, 
NC.  27609,  telephone  (919)  790-2888. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicated  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment  As  a  result  of  these 
findings.  Richard  A.  Gallo,  State    ' 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  purposes  are  flood  control 
and  municipal  and  industrial  jvater 
supply.  The  planned  works  of 
improvement  include  one  multiple 
purpose  reservoir. 

The  Notice  of  a  Fmdlng  Of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal.  State^  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessmentere  on 
file  and  may  be  reviewed  by  contacting.. 
Richard  A.  Gallo 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
pubUcatlon  in  the  Fedleral  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904,  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provisions 
of  Executive  order  12372.  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 

Richard  A.  Gallo, 

State  Conservationist. 

(FR  Doc.  95-18485  Piled  7-2ft-95;  8:43  am) 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zone»(Soard 
pocket  A(32b1)-14-«5] 

Foreign-Trade  Zone  122— Corpus 
Chrlsti,  TX,  Subzone  122J,  Valero 
Refining  Company  (Crude  Oil 
Refinery);  Request  for  Modification  of 
Restrictions 

A  request  has  been  submitted  to  the 
Foreign-Trade  Zones  Board  (the  Board) 
by  the  Port  of  Corpus  Christi  Authority, 
grantee  of  FTZ  122,  piusuant  to 


§400.32(bHl)  of  the  Board's  regulations, 
for  modification  of  the  restrictions  in 
FTZ  Board  Order  414  authorizing 
Subzone  122)  at  the  crude  oil  refinery  of 
Valero  Refining  Company  (Valero)  in 
Corpus  Christi,  Texas.  The  request  was 
formally  filed  on  July  18, 1995. 

The  Board  Order  in  question  was 
issued  subject  to  certain  standard 
restrictions,  including  one  that  required 
the  election  of  privileged  foreign  status 
on  incoming  foreign  merchandise.  The 
zone  grantee  has  requested  that  the 
latter  restriction  be  modified  so  that 
Valero  would  have  the  option  available 
under  the  FTZ  Act  to  choose  non- 
privileged  foreign  (NPF)  status  on. 
foreign  refinery  inputs  used  to.produce 
certain  petrochemical  feedstocks  and 
by-products,  including  the  following: 
benzene^  toluoie,  xylenes,  other 
hydrocarbon  mixtures,  distillates/, 
residual  fuel  oils,  ketoseno,  naphthas, 
Uquified  petroleum  gas,  ethane, 
methane,  propane,  butane,  ethylene, 
propylene,  butylene,  butadi^ie, 
petroleum  coke,  asphalt,  sulfur,  sulfuric 
add,  cumene  and  pseudocumene: 

The  request  cites  the  FTZ  Board's 
recent  decision  in  the  Amoco,  Texas 
Qty.  Texas  case  (Board  Order  731. 60 
FR  13118. 3/10/95)  which  authorized 
subzcme  status  with  die  NPF  option 
noted  above.  In  the  Amoco  case,  the 
Board  concluded  that  the  restriction  that 
precluded  this  NPF  option  was  not 
needed  under  current  oil  refinery 
industry  circumstances. 

Public  comment  on  the  proposal  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  August  28, 1995. 

A  copy  of  the  appUcation  and 
accompanying  exhibits  will  be  available 
for  pubhc  inspection  at  tlie  following 
location:  Office  of  the  Executive 
Secretary,  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  Room 
3716, 14th  &  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20230. 

Dated:  )uly  19. 1995. 
Dennis  Pucdnelli, 
Acting  Executive  Secretary. 
(FR  Doc.  95-18395  Filed  7-26-95;  8:45  am] 
BH.UNQ  COOC  3Sie-06-P 


pocket  A(32b1)-1 3-05] 

Foreign-Trade  Zone  84 — Houston,  TX, 
Subzone  84F,  Phibro  Refining,  Inc. 
(Crude  Oil  Refinery);  Request  for 
Modification  of  Restrictions 

A  request  has  been  submitted  to  the 
Foreign-Trade  Zones  Board  (the  Board) 


by  the  Port  of  Houston  Authority, 
grantee  of  FTZ  84,  pursuant  to 
§  400.32(b)(1)  of  the  Board's  regulations, 
for  modification  of  the  restrictions  in 
FTZ  Board  Order  552  authorizing 
Subzone  84F  at  the  crude  oil  refiner)'  of 
Phibro  Refining,  Inc.  (Phibro).  in 
Houston,  Texas.  The  request  was 
formally  filed  on  July  18, 1995. 

The  Board  Order  in  question  was 
issued  si^ject  to  certain  standard 
restrictions,  including  one  that  required 
the  election  of  privileged  foreign  status 
on  incoming.  fi(M«ignmen:handl8e.  The- 
zone  grantee  has  requested  diet  the 
latter  restriction  be  modified' so  that 
Phibro  would  have  the  option  available 
under  the  FTZ  Act  to  choose  non- 
privileged  foreign  (NPF)  status  on 
foreign  refinery  inputs  used  to  produce 
certain  petrochemical  feedstocks  and 
by-products,  including  the  following: 
benzene,  toluene,  xylenes,  other 
hydrocarbon  mixtures,  distillates/ 
residual  fuel  oils,  kerosene,  naphthas,, 
liquified  petroleum  gas,  ethane, 
methane,  propane,  butane,  ethylene, 
propylene,  butylene,  butadiene, 
petroleum  coke,  asphalt,  sulfur,  sulfuric 
acld.-ciunene  and  pseudocumene. 

The  request  cites  die  FTZ  Board's 
recent  decision  in  the  Amoco,  Texas 
Qty,  Texas  case  (Board  Order  731.  60 
FR  13118, 3/10/95)  which  authorized 
subzone  status  with  the  NPF  option 
noted  above^In  the  Amoco  case,  the 
Board  concluded  thatlhe'restriction  that 
precluded  this  NPF  option  was  not 
needed  under -current  oil  refinery 
industry  circumstances. 

Public  comment  on  the  proposal  is. 
invited  from  interested  parties. 
Submissions  (original  and  3  copies)    . 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the*  address 
below.  The  closing  periodior  their 
receipt  is  August  28. 1995. 

A  copy  of  theeppUcation  axid 
accompanying  exhibits  will-be  available 
for  public  inspection  at  the  following 
location:  Office  of  the  Executive 
Secretary.  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce.  Room 
3716, 14th  k  Pennsylvania  Avenue,  . 
NW.,  Washington,  DC  20230. 

Dated:  July  19,1995. 
Dennis  Pucdnelli, 
Acting  Executive  Secretary. 
[FR  Doc.  95-18396  Filed  7-26-95;  8:45  amj 
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International  Trade  Administration 

[A-42fr-602] 

Brass  Sl>eet  and  Strip  From  Germany; 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Ck>mmerce. 
ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews. 

SUMMARY:  On  January  6, 1995,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  1990-1993  administrative 
reviews  of  brass  sheet  and  strip  from 
Germany.  The  reviews  cover  exports  of 
this  merchandise  to  the  United  States  by 
one  manufacturer/exporter,  Wieland- 
Werke  AG  (Wieland),  diuing  the  periods 
March  1, 1990  through  February  28. 
1991.  March  1. 1991  through  February 
29.  1992,  and  March  1. 1992  through 
February  28, 1993.  The  reviews  indicate 
the  existence  of  dumping  margins  for 
the  1990-91  and  1991-92  periods,  and 
de  minimis  margins  for  the  1992-93 
period. 

We  gave  interested  parties  an 
opportunity  to  comment  cm  our 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  adjusted  Wieland 's  margins  for 
these  final  results. 
EFFECTIVE  DATE:  July  27. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  KilUam  or  John  Kugeiman, 
Office  of  Antidiunping  Compliance. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone:  (202)  482-5253. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  6, 1995,  the  Department 
published  in  the  Federal  Reg^er  (60 
FR  2076)  the  preliminary  results  of  its 
1990-91, 1991-92,  and  1992-93 
administrative  reviews  of  the 
antidumping  duty  order  on  brass  sheet 
and  strip  from  Germany  (52  FR  6997, 
March  6, 1987). 

AppUcable  Statute  and  Regulations 

The  Department  has  now  completed 
these  administrative  reviews  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act). 
Unless  otherwise  indicated,  all  citations 
to  the  statute  and  to  the  E)epartment's 
regulations  are  in  reference  to  the 
provisions  as  they  existed  on  December 
31, 1994. 


Scope  of  the  Reviews 

Imports  covered  by  these  reviews  are 
sales  or  entries  of  brass  sheet  and  strip, 
other  than  leaded  and  tinned  brass  sheet 
and  strip,  from  Germany.  The  chemical 
composition  of  the  products  imder 
review  is  currently  defined  in  the 
Copper  Development  Association 
(C.D.A.)  200  Series  or  the  Unified 
Numbering  System  (U.N.S.)  C20000 
series.  These  reviews  do  not  cover 
products  the  chemical  compositions  of 
which  are  defined  by  other  CD. A.  or 
U.N.S.  series.  The  merchandise  is 
currently  classified  under  Harmonized 
Tariff  Schedule  (HTS)  item  niunbers 
7409.21.00  and  7409.29.20.  The  HTS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive.       '    . 

The  review  periods  are: 
March  1, 1990  through  February  28, 

1991  (fourth  review); 

March  1, 1991  through  February  29, 

1992  (fifth  review); 

March  1, 1992  through  February  28, 

1993  (sixth  review). 

The  reviews  cover  one  manufactmer/ 
exporter.  Wieland. 

Analysis  of  Comments  Received 

We  received  case  and  rebuttal  briefs 
from  Wieland  and  from  the  petitioners. 
Hussey  Copper,  Ltd.,  The  Miller 
Company,  Outokumpu  Amwican  Brass, 
Revere  Copper  Products,  Inc., 
International  Association  of  Machinists 
and  Aerospace  Workers,  International 
Union,  AlUed  Industrial  Workers  of 
Amer"   -  (AFL-CIO).  Mechanics 
Educational  Society  of  America  (Local 
56),  and  the  United  Steelworkers  of 
America.  Unless  otherwise  noted,  the 
comments  below  pertain  to  all  three 
reviews. 

Model-Matching  Methodology 

Comment  1:  Wieland  disputes  the 
Department's  use  of  specific  alloy 
grades  in  matching  U.S.  to  home  market 
sales.  Wieland  would  have  the 
Department  use  only  two  classes  of 
alloys,  above  or  below  75  {>ercent 
copper  content,  instead  of  using  exact 
alloy  grades.  The  respondent  states  that 
the  exact-alloy  comparison  method 
which  we  used  in  the  preliminary 
results  is  a  change  from  the  method 
used  in  the  prior  review. 

The  respondent  further  alleges  that 
the  Department  used  the  exact-alloy 
method  in  order  to  conform  the  model- 
matching  criteria  with  other  orders,  and 
that  in  so  doing  the  Department  ignored 
record  evidence  demonstrating  that 
Wieland's  U.S.  sales  caimot  be 
"appropriately  matched"  to  home 


maiiiet  sales  of  identical  alloys.  Wieland 
claims  that  "using  alloy  groups  *  *  * 
provides  the  most  practical  means  of 
achieving  reasonable  comparisons". 

Wieland  claims  that  our  approach  is 
contrary  to  Department  practice  in  other 
cases  involving  brass  sheet  and  strip, 
because  the  Department  failed,  in  these 
reviews,  to  determine  the  appropriate 
matching  criteria  on  the  basis  of  the 
specific  natiire  of  Wieland's  sales.  The 
respondent  alleges  that  by  relying  on 
specific  alloy  grades  rather  than  using  ' 
Wieland's  two  alloy  groups,  the 
Department  "fails  to  take  accotmt  of  the 
nature  of  Wieland's  sales".  Wieland 
does  not  make  clear  how  our  approach 
neglects  to  take  account  of  the  nature  of 
its  sales,  but  implies  that  its  sales  are 
made  more  often  on  the  basis  of  whether 
products  are  above  or  below  75  percent 
in  copper  content  than  6n  the  basis  of 
exact  alloys. 

The  respondent  also  asserts  that,  since 
certain  other  model-matching  criteria, 
namely  gauge  and  width,  are  grouped  by 
classes,  alloys  should  also  be  grouped. 

The  petitioners  note  in  rebuttal  that 
there  is  no  Industry  standard  to 
distinguish  alloys  for  high  copper  ' 

content  (i.e.,  greater  than  75  percent), 
that  customers  specify  exact  alloys  in 
placing  their  orders,  that  in  all  other 
antidumping  proceedings  involving 
brass  sheet  and  strip  the  Department  has 
always  made  exact-alloy  matches,  and 
that  Wieland's  alloy  groupings  disregard 
the  Department's  conclusion  in  an 
earUer  review  that  it  should  abandon 
the  grouping  methodology  and  instead 
make  matches  on  an  exact-alloy  basis. 
The  petitioners  further  assert  that 
Wieland  failed  to  establish  that  its  home 
market  sales,  when  matched  to  U.S. 
sales  on  the  basis  of  exact  alloys,  ought 
not  to  be  taken  as  representative  of 
home  market  prices. 

Department's  Position:  We  disagree 
with  the  respondent.  We  did  not  employ 
the  alloy-specific  approach  merely  to 
conform  to  approaches  used  in  reviews 
of  other  brass  sheet  and  strip  orders,  but 
in  order  to  follow  section  771(16)(B)  of 
the  Act,  which  requires  us  to  compare 
U.S.  sales  to  home  market  merchandise 
which  is  identical  or,  when  not 
identical,  is  "like  that  (U.S.) 
merchandise  in  component  material  or 
materials  and  in  the  purposes  for  which 
used,"  prior  to  resorting,  if  necessary,  to 
less  similar  merchandise  as  described  in 

771(16)(C)(iHiii). 

Wieland  does  not  identify  which  U.S. 
sales,  if  any,  are  not  "appropriately" 
matched  to  home  market  merchandise 
by  our  method,  or  otherwise  explain 
how  its  less  specific  standard  would  be 
more  appropriate.  Nor  does  Wieland 
explain  how  its  grouped  alloy  approach 


would  be  "the  most  practical  means  of 
achieving  reasonable  comparisons", 
other  than  by  arguing  that  it  would 
make  the  number  of  home  market  sales 
used  in  sales  comparisons  "sufficient". 

Regarding  Wieland's  claim  that 
matching  by  alloy  groups  would  more 
appropriately  reflect  the  nature  of 
Wieland's  sales,  nothing  in  the  record 
supports  this  claim.  On  the  contrary, 
according  to  Wieland,  its  customers 
generally  specify  exact  alloys  in  their 
orders.  While  its  customers  may 
sometimes  choose  the  lowest-cost 
combination  of  metals  within  a  narrow 
range,  no  information  on  the  record 
suggests  that  Wieland's  customers  use 
the  standard  of  75  percent  copper 
content  in  ordering  merchandise. 

In  aligning  that  grouping  alloys  would 
be  appropriate  because  grouping  is  used 
for  gauge  and  width  ranges,  Wieland 
glosses  over  the  distinction  between  the 
gauge  and  width  measures  on  the  one 
hand,  and  alloy  grades  on  the  other. 
Gauge  and  width  are  both  infinitely 
variable  and  therefore  must  be  divided 
into  tiers  to  permit  any  comparisdhs. 
Alloy  grades,  by  contrast,  are  discretely 
defined  proportions  of  metals.  Matching 
by  specific  alloys  provides  more 
precision  than  merely  differentiating 
between  merchandise  which  contains 
above  or  below  75  percent  copper. 

The  respondent's  grouped-alloy 
approach  would  assign  all  home  market 
merchandise  to  one  of  two  groupings, 
would  compare  each  U.S.  sale  to  home 
market  merchandise  containing  up  to 
seven  different  alloys,  and  would  not 
necessarily  result  in  comparisons  of 
U.S.  sales  to  home  market  merchandise 
made  of  only  the  identical  alloy,  or  of 
only  the  single  most  similar  alloy.  The 
respondent's  suggested  groupings  could 
result  in  understated  or  overstated 
dumping  margins,  due  to  the  mix  of 
home  market  models  which  would  form 
the  basis  of  foreign  market  value  (FMV). 
Matching  by  specific  alloys,  on  the  other 
hand,  enstuvs  that  we  use  the  most 
similar  merchandise  possible  to 
establish  FMV  in  our  dumping 
calculations.  Therefore,  the  Department 
has  continued  to  use  the  alloy-specific 
matching  method. 

Comment  2:  The  respondent 
complains  that  the  Department's  change 
in  model-matching  methodology 
reduces  the  dumping  analysis  to  "Uttle 
more  than  a  game  of  chance"  since, 
according  to  Wieland,  the  margin 
depends  far  more  on  the  chance 
occurrence  that  a  home  market  customer 
will  place  an  order  for  an  alloy  identical 
to  one  sold  in  the  United  States  than  on 
Wieland's  general  pricing  policies  for  its 
U.S.  and  home  market  sales.  Where  a 
single  home  market  sale  serves  as  the 


basis  for  comparison,  Wieland  argues, 
the  results  of  the  U.S./home  market 
price  comparison  will  depend 
completely  on  the  date  on  which  that 
home  market  sale  was  made,  or,  more 
particularly,  on  the  metal  pricing  date 
for  the  metal  component  of  the  home 
market  sale.  Thus,  Wieland  argues, 
differences  between  U.S.  and  home 
market  prices  are  caused  by  volatiUty  in 
the  market  prices  for  copper,  zinc,  and 
tin,  rather  than  by  Wieland's  brass  sheet 
and  strip  pricing  strategies.  Wieland 
suggests  that  as  an  alternative  the 
Department  should  use  alloy  groups  for 
model-matching  purposes.  Wieland 
points  out  that  differences  in  alloy  costs 
could  then  be  adjusted  for  with  a  sale- 
specific  metal  adjustment. 

Department's  Position:  We  disagree 
with  the  respondent.  Wieland's  "game 
of  chance"  complaint  is  not  supported 
by  the  facts  of  the  case  or  the 
methodology  we  used.  This  complaint 
hinges  on  Wieland's  implicit  suggestion 
that  individual  home  market  sales,  or 
pairs  of  sales,  somehow  may  not 
conform  to  its  pricing  policies.  Wieland 
offers  no  evidence  on  tiie  record  that 
any  home  market  sale  prices  should  be 
excluded  as  unrepresentative.  Wieland 
has  not  argued  or  demonstrated  that 
some  of  its  home  market  sales  are 
outside  the  ordinary  course  of  trade  or 
are,  for  some  other  reason,  inappropriate 
as  the  basis  of  FMV. 

While  Wieland  has  alleged  that  there 
is  a  danger  that  price  differences  for 
identical  merchandise  comparisons 
might  result  bom  changes  in  commodity 
prices  of  components,  it  has  not 
demonstrated  that  such  price 
fluctuations  should  affect  the  model- 
match  methodology. 

In  the  statutory  definition  of  such  or 
similar  merchandise  (section  771(16)  of 
the  Act)  there  is  a  clear  preference  for 
matching  U.S.  sales  to  home  market 
merchandise  which  is  manufactured  by 
the  same  producer,  composed  of  the 
same  materials,  and  approximately 
equal  in  value,  before  resorting  to 
comparisons  to  less  similar 
merchandise.  Our  approach  reflects  this 
preference;  the  respondent's  approach 
would  ignore  it.  We  are  not  permitted  to 
ignore  contemporaneous  sales  of 
identical  merdiandise.  Wieland's 
suggested  approach  simply  does  not 
conform  to  the  requirements  of  the 
antidumping  law  and  regulations. 

The  risk  of  price  differences  caused 
by  changes  in  the  prices  of  commodities 
used  as  components  is  not  unique  to 
this  proceeding  but  is  inherent  in  price 
comparisons  in  many  industries.  That 
risk  has  not  heretofore  served  as 
justification  for  omitting  comparisons  of 
U.S.  sales  to  contemporaneous  home 


market  sales  of  identical  or  most  similar 
merchandise.  Yet  the  respondent's 
approach  would  make  comparisons  to 
identical  or  most  similar  merchandise 
impossible,  by  defining  models  so 
broadly  that  all  comparisons  would 
potentially  include  similar  merchandise 
as  well  as  identical  merchandise  (and 
would  thus  be  subject  to  adjustments  for 
differences  in  alloy  values  under  19  CFR 
353.57(b)).  But  this  grouped-alloy  * 

approach  would  not  be  warranted  by  the 
regulations  cited  above  or  by  the  facts  of 
this  review;  using  exact  alloy 
comparisons,  we  were  able  to  match  a 
substantial  portion  of  U.S.  sales  to  home 
market  merchandise  of  identical  alloys, 
and  all  the  remaining  U.S.  sales  with 
home  market  merchandise  containing 
one  of  the  three  most  similar  alloys. 

Comment  3:  Wieland  states  that  the 
Court  of  International  Trade  (GIT), 
addressing  the  model-matching  issue  in 
remanding  the  final  results  in  the  first 
administrative  review,  did  not  require 
the  Department  to  abandon  the  use  of 
two  alloy  groups,  but  merely  asked  the 
Department  to  articulate  the  reasons 
why  it  did  not  use  the  exact-alloy 
method.  See  Hussey  Copper  Ltd.,  v. 
United  States,  834  F.  Supp.  413  (OT 
1993). 

Department's  Position:  As  explained 
in  our  response  to  Comment  2  above, 
the  Department  has  concluded  that  the 
exact-alloy  matching  methodology  more 
closely  follows  the  statute,  which 
requires  us  to  make  comparisons  of 
identical  merchandise,  when  this  is 
possible,  before  making  comparisons 
with  similar  merchandise. 

Comment  4:  The  petitioners  request 
that  the  Department  alter  the  hierarchy 
of  traits  used  in  matching  U.S.  sales  to 
home  market  sales.  In  particular,  the 
petitioners  ask  the  Department  to  place 
alloy  in  the  third  position,  instead  of  the 
fifth  position.  According  to  the 
petitioners,  alloy  was  placed  in  the  third 
position  in  certain  other  brass  sheet  and 
strip  cases,  and  alloy  specifications  are 
more  important  to  customers  than  gauge 
and  width  differences. 

Department's  Position:  The 
petitioners  argue  that  the  model-match 
methodology  used  in  this  review  is  a 
departxire  from  the  methodology  used  in 
reviews  of  brass  sheet  and  strip  from 
other  countries.  In  fact,  although  there 
are  many  similarities  in  the 
methodologies  used  in  the  various  brass 
sheet  and  strip  cases,  they  are  not 
identical.  Because  the  facts  of  each  case 
are  distinct  from  those  of  other  cases, 
different  hierarchies  are  applied  to  the 
criteria  to  define  home  market  sales  of 
the  most  similar  merchandise. 

In  these  reviews,  the  Department  used 
five  criteria  to  define  models  in  order  to 
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compare  sales:  form,  coating,  gauge, 
widUi,  and  alloy.  For  those  U.S.  sales  for 
which  we  did  not  find  sales  of  identical 
home  market  merchandise,  we 
determined  that  the  most  similar  home 
market  merchandise  for  comparison 
purposed  was  merchandise  which  was 
identical  in  form,  coating,  gauge,  and 
width,  and  similar  in  alloy  content. 
Therefore,  we  used  specific 
ptogramming  instructions  to  search  for 
contemporaneous  home  market  sales  of 
merchandise  which  was  identical 
except  for  alloy.  Thus,  the  only  criterion 
for  which  we  considered  diffierenoes 
was  alloy,  no  matter  what  the  order  of 
the  criteria  as  hsted  in  the  program. 
Consequently,  we  do  not  agree  with  the 
petitioners'  suggestion  that  we  change 
the  ordering  of  the  criteria  in  a  search 
for  similar  merchandise. 

Concerning  the  question  of  whether 
alloy  is  more  important  to  custcHuers 
than  gauge  and  width  specification,  as 
the  petitioners  allege,  we  note  that 
Wieland  states  in  its  February  23, 1995 
Rebuttal  Brief  (p.3)  that  "generally 
customers  must  have  very  precise 
gauges  and  widths  to  serve  their 
particular  piupose  and  to  use  with  their 
particular  equipment,  and  no  gauge  or 
width  substitutes  would  be  acceptable". 
Notwithstanding  the  petitioners' 
allegation,  there  is  nothing  in  the  record 
of  this  review  to  confirm  or  support  the 
petitioners'  suggestion  that  customers 
have  less  flexibihty  in  alloy  than  in 
gauge  and  width  specifications,  which 
typically  have  narrow  tolerances 
reflecting  the  customers'  machining  or 
assembly  requirements.  Thus,  the 
petitioners'  assertion  that  alloy  is  more 
important  than  gauge  and  width  to  the 
respondent's  customers  is  without 
foundation  in  the  record  of  this  review. 

Therefore,  we  have  determined  for 
these  final  results  to  use  the  model- 
matching  methodology  used  for  the 
preUminary  results. 

Difiereaces  ia  Average  Order  Size 

Conunent  5:  Defending  its  claim  for 
adjustments  in  price  to  reflect  the 
different  average  order  sizes  of  its  U.S. 
sales,  Wieland  contests  our  preUminary 
finding  that  it  has  not  demonstrated  a 
relationship  between  order  size  and 
price.  In  support  of  the  claimed 
adjustment,  Wieland  cites  the  price  fists 
in  its  questionnaire  responses,  the 
Department's  verification  report  in  the 
1991-1992  administrative  review* 
section  773(a)(4)(A)  of  the  Act,  and  the 

Tlations  (19  CFR  353.55). 
rebuttal,  the  petitioners  point  to  the 
Department's  disallowance  in  the  first 
•review,  as  upheld  by  the  OT, 
concerning  die  same  cost  adjustment 
claim  for  ufiierent  order  sizes.  The 


petitioners  also  note  Wieland's  failure  to 
show  that  it  met  the  regulatory 
requirement  for  such  an  adjustment,  i.e., 
that  Wieland  must  show  that  it  "granted 
quantity  discoimts  of  at  least  the  same 
magnitude  on  20  percent  or  more  of 
sales  of  such  or  similar  merchandise 
•   *   *"  (19  CFR  353.55(b)(1)). 

Department's  Position:  We  disagree 
with  the  respoiulent.  The  regulations  do 
not  allow  for  adjustments  to  price  based 
merely  on  claimed  differences  in  per- 
pound  costs  according  to  order  size.  The 
adjustments  allowed  are  only  for 
differences  in  price  or  discounts  for 
difiierent  quantities  produced.  The 
regulations  (19  CFR  353.55(b)(2)) 
provide  for  adjustments  if  "the  producer 
demonstrates  *  *  *  that  the  discounts 
reflect  savings  specifically  attributable 
to  the  production  of  the  (fifferent 
quantities."  In  its  questionnaire 
response  Wieland  compUed  in  part,  by 
showing  the  savings,  in  the  form  of 
differences  in  per-kilogram  costs  for 
processing  different  order  quantities. 
But  Wieland  did  not  place  on  the  record 
any  evidence  of  quantity  discounts 
actually  given,  or  information  showing 
that  prices  were  affiected  by  different 
production  quantities.  Indeed, 
Wieland's  questionnaire  response  states 
unequivocally:  "Wieland  does  not 
provide  price-based  quantity 
discounts". 

The  price  list  Wieland  cites  in  this 
regard  is  not  an  adequate  basis  for  this 
claim  since  it  is  a  matter  of  record  that 
the  respondent's  prices  are  negotiated 
ad  hoc  and  do  not  necessarily  follow  the 
price  Ust.  The  1991-1992  verification 
report,  in  which  we  noted  variations  in 
prices  for  varying  quantities  in  one 
particular  contract,  is  not  dispositive; 
our  inspection  of  a  contract  in  a 
verification  does  not  signal  our 
acceptance  of  a  claimed  adjustment  to 
price.  Wieland  has  the  burden,  in  each 
review,  of  showing  how  its  actual  prices 
varied  according  to  quantity,  as  required 
by  19  CFR  353.55. 

Vahie-AMed  Tax 

Conunent  6:  While  conceding  that  the 
practice  is  consistent  with  current 
Department  policy  on  value-added  tax 
(VAT).  Wieland  contests  die 
Department's  appUcation  of  a  14- 
percent  VAT  adjustment  to  both  U.S. 
and  home  market  sales  in  this  review, 
and  requests  that  the  Department 
instead  add  the  actual  home  market 
VAT  amount  to  U.S.  price.  Wieland 
alleges  that  the  use  of  the  VAT  rate  on 
sales  in  both  markets  introduces  a 
midtiplier  effect.  Wieland  urges  the 
Department  to  instead  adopt  its 
alternative  solution,  at  least  imtil  this 
issue  can  be  resolved  more  definitively 


by  the  U.S.  Court  of  Appeals  for  the 
Federal  Circuit  (CAFC).  once  an  appeal 
is  heard  in  the  case  of  Federal  Mogul 
Corporation  v.  United  States,  834  F. 
Supp.  1391  (Fed.  Cir.  1993). 

Department's  Position:  We  disagree 
with  Wieland.  We  adjusted  U.S.  Price 
(USP)  and  FMV  for  VAT  in  accordance 
with  our  practice,  pursuant  to  the 
decision  of  the  CTT  in  Federal-Mogul 
Corporation  and  the  Torrington 
Company  V.  United  States.  813  F.  Supp. 
856  (October  7. 1993)  (Federal-Mogul) 
and  as  ouUined  in  Silicomanganese 
From  Venezuela;  Preliminary 
Determimtion  of  Sales  at  Less  than  Fair 
Value,  59  FR  31204,  June  17. 1994. 
where  we  address  the  multipUer  effect 
issue  in  detail. 

CommiMion  0£Ewt 

Comment  7:  The  petitioners  argue  that 
the  Department  should  offset  home 
market  commissions  for  purchase  price 
(PP)  sales. 

Department's  Position:  We  agree  and 
have  made  an  offiset  to  FMV  for  PP  sales 
based  on  U.S.  indirect  selling  expenses, 
Umited  to  the  amount  of  commissions 
that  were  deducted  bom  home  market 
price. 

Interest  Rates  Used  in  Credit  Expenses 

Comment  8:  In  the  1990-1991  review 
period,  neither  Wieland  nor  its  U.S. 
affiUate  borrowed  funds  in  the  United 
States.  To  calculate  the  imputed  credit 
expense  on  its  ESP  sales  in  that  period, 
Wieland  used  a  U.S.  bank  deposit 
interest  rate.  The  petitioners  argue  that 
the  Department  should  correct  for 
Wieland's  use  of  deposit  interest  rates, 
and  replace  them  with  home  market 
borrowing  rates.  The  petitioners  cite  the 
Department's  position  in  Final 
Determination  of  Sales  at  less  than  Fair 
Value:  Coated  Groundwood  Paper  from 
Belgium  56  FR  56359  (November  11, 
1991)  (Groundwood  Paper),  that  a 
respondent  must  show  that  it  had  actual 
borrowings  in  the  United  States  before 
the  Department  imputes  credit  expenses 
based  upon  U.S.  rates. 

To  calculate  the  imputed  credit 
expense  on  its  PP  sales  in  the  1990- 
1991  period.  Wieland  originally  used  its 
home  market  borrowing  rates.  However, 
in  its  February  13, 1995  rebuttal  brief. 
Wieland  asks  the  Department  to  "correct 
this  mistake"  and  to  replace  the  home 
market  rates  which  it  used  for  PP  sales 
with  the  U.S.  deposit  rate  which  it  used 
for  ESP  sales,  because  IDepartment 
policy  now  requires  that  a  U.S.  interest 
rate  be  used  to  calculate  imputed  credit     ^ 
expense  on  U.S.  sales. 

For  die  1991-1992  and  1992-1993 
review  periods,  Wieland  did  have 
borrowings  in  the  United  States,  and 


used  Wieland-America's  average  short- 
term  borrowing  rate  during  the  review 
period  as  the  basis  for  calculating 
imputed  credit  expenses  for  both  PP  and 
ESP  sales.  For  both  of  these  reviews,  the 
petitioners  argue  that  Wieland- Werke's 
home  market  borrowing  rate  should  be 
used  as  the  basis  for  all  U.S.  credit 
expenses.  The  petitioners  argue  that 
Wieland-Werke  extended  the  credit  and 
incurred  the  expense  to  finance  the 
receivables.  The  petitioners  also  note 
that  in  the  1992-1993  period  of  review. 
Wieland  discontinued  invoicing  its 
customers  through  Wieland-America 
and  instead  bill^  its  unrelated  U.S. 
customers  directly. 

The  respondent  argues  that  the 
Department  correctiy  measured  the  cost 
of  financing  sales  made  in  dollars  by 
applying  a  dollar  interest  rate,  citing 
Dspartment  policy  in  the  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Fresh  Cut  Roses  from  Colombia, 
60  FR  6980.  6998  (1995)  (Comment  21) 
(Roses).  Wieland  also  notes  that  in  the 
Final  Determination  of  Sales  at  Less 
than  Pair  Value:  Class  150  Stainless 
Steel  Threaded  Pipe  Fittings  from 
Taiwan  (59  FR  38432  (July  28, 1994) 
(Class  150  Stainless  Steel  Pipe)),  the 
Department  stated  that  it  "is  required  to 
use  the  lowest  rate  at  which  the 
respondent  has  borrowed  or  to  which 
the  respondent  has  access." 

Department's  Position:  We  disagree 
writh  the  petitioners  and  concur  with  the 
respondent  that  it  is  reasonable  to  use 
dollar-denominated  borrowing  rates  in 
these  reviews.  The  respondent  is  correct 
in  arguing  that  the  interest  rate  used  for 
credit  expenses  should  match  the 
currency  in  which  the  sales  are 
denominated,  as  stated  in  Roses. 

On  the  question  of  whether  the 
parent's  or  the  U.S.  subsidiary's  dollar- 
denominated  borrowing  rate  should  be 
applied,  where  a  company  had  access, 
directly  or  through  its  U.S.  affiUate,  to 
two  different  dollar-denominated  rates, 
the  lower  of  the  two  rates  is  presumed 
to  have  been  used.  See.  for  example. 
Class  150  Stainless  Steel  Pipe,  where 
the  Department  calculated  imputed 
credit  for  PP  sales  using  the  lower  of 
two  U.S.  interest  rates  available  to  the 
respondent.  See  also  Notice  of  Final 
Determinations  of  Sales  at  Less  than 
Fair  Value:  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products,  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  Products, 
and  Certain  Cut-to-Length  Carbon  Steel 
Plate  from  France,  58  FR  37125  (1993) 
(Comment  30).  in  which  the  Department 
states  that  it  does  not  concern  itself  with 
determining  which  of  the  corporate 
entities  related  to  the  respondent 
actually  incurs  the  cost  of  financing. 


In  this  case,  during  the  1990-1991 
POR  neither  the  German  parent  nor  the 
U.S.  subsidiary  had  borrowings  in  U.S. 
dollars,  and  in  the  1991-1992  and 
1992-1993  PORs,  we  are  aware  of  only 
the  U.S.  subsidiary  having  U.S. 
borrowings.  Therefore,  for  the  1991- 
1992  and  1992-1993  administrative 
reviews,  we  have  used  the  U.S. 
subsidiary's  interest  rate  for  borrowings 
in  U.S.  dollars. 

Concerning  Wieland's  calculation  of 
U.S.  credit  expenses  in  the  1990-1991 
review  period  and  Wieland's  request 
that  we  use  deposit  rates  rather  than 
borrowing  rates,  (1)  as  noted  above  in 
Class  150  Stainless  Steel  Pipe,  we  use 
actual  borrowing  rates  or,  if  no 
borrowing  occurred,  borrowing  rates  to 
which  the  firm  had  access,  either 
directly  or  through  its  U.S.  affiliate;  (2) 
it  is  our  practice  to  use  lending  rates,  as 
opposed  to  investment  return  or  deposit 
rates,  in  calculating  credit  expenses  (see 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Antidumping  Duty 
Investigation  of  Stainless  Steel  Angfe 
From  Japan  60  FR  16608.  March  31. 
1995  (Comment  7)). 

As  for  the  petitioner's  reference  to  the 
Department's  position  in  Groundwood 
Paper,  our  decision  in  Groundwood 
Paper  has  been  superseded  by  more 
recent  proceedings  (see  Final 
Determinations  of  Sales  at  Less  than 
Fair  Value:  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products,  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products,  and  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Belgium,  58  FR  37122.  July  8. 1993).  As 
stated  later  in  Roses,  in  cases  where 
there  are  no  borrowings  in  the  currency 
of  the  sales  made,  as  in  Wieland's  1990- 
1991  review  period,  the  Department 
may  use  external  information  about  the 
cost  of  borrowing  in  a  particular 
currency.  Since  Wieland  did  not  supply 
the  U.S.  borrowing  rates  to  which  it  had 
access  during  the  1990-1991  review 
period,  we  have  used  the  U.S.  prime 
rate  to  calculate  Wieland's  imputed  U.S. 
credit  expenses  for  this  period. 

Use  of  Alloy  CDA250 

Comment  9:  The  petitioners  state  that 
in  the  fifth  review  (1991-1992)  the 
Department  should  include  home 
market  sales  with  alloy  grade  CDA250 
in  its  dumping  analysis,  in  order  to 
ensure  that  each  U.S.  sale  is  compared 
to  the  home  market  sales  with  the 
closest  alloy  composition  for  product 
matches  in  which  an  identical  alloy 
match  is  not  available. 

Department's  Position:  We  agree  with 
the  petitionera  and  have  included  these 
sales  in  our  analysis  for  these  final 
results. 


Clerical  and  Programming  Errors 

Comment  10:  Wieland  states,  and  the 
petitioners  agree,  that  the  Department's 
computer  program  fails  to  reflect  all 
possible  matches  between  U.S.  and 
home  market  sales. 

Department's  Position:  We  concur  and 
have  amended  the  programs  by  adding 
programming  whici  ensures  that  all 
U.S.  sales  are  correctly  matched  to  home 
market  sales. 

Comment  1 1 :  The  respondent  points 
out  that  adjustments  for  different  alloys 
were  not  converted  to  pounds. 

Department's  Position:  We  agree  v«th 
the  respondent  and  have  converted  the 
adjustments  for  different  alloys  to 
pounds. 

Comment  12:  The  petitioners  state 
that  the  Department  failed  to  deduct 
commissions  or  direct  and  indirect 
selling  expenses  in  its  VAT  tax 
adjustment  when  it  calculated  the  net 
U.S.  price  for  ESP  sales. 

Department's  Position:  We  agree  in 
part  with  the  petitioners.  Since  in  the 
preUminary  results  we  did  not  adjust 
U.S.  commissions  and  indirect  expenses 
for  VAT,  we  have  done  so  in  these  final 
results. 

Qerical  Errors  Alleged  in  the  Fourth 
Review  Only 

Comment  13:  The  petitioners  state 
that  the  Department  failed  to  adjust 
FMV  for  the  differences  in  metal  costs 
whenever  U.S.  sales  were  matched  to  a 
home  market  sale  of  merchandise  with 
a  different  alloy.  Petitionen  state  that 
the  Department  should  increase  both  the 
adjustment  for  different  alloys  and  the 
adjustment  for  other  differences  in 
merchandise  to  account  for  the  VAT. 

Department's  Position:  In  the 
preliminary  results,  when  matches  were 
based  on  merchandise  made  of  (Afferent 
alloys,  we  did  adjust  FMV  tot 
differences  in  alloys.  However,  we 
inadvertently  failed  to  increase  the 
adjustments  for  differences  in 
merchandise  and  differences  in  alloys 
by  the  VAT  rate.  We  have  corrected  this 
overai^t  for  these  final  results. 

Corrunent  14:  The  petitioners  state 
that  the  Department  compared  VAT- 
inclusive  U.S.  prices  to  constructed 
values  (CV)  which  had  not  been 
increased  by  the  VAT  rate. 

Department's  Position:  We  agree  with 
the  pietitioners;  we  do  not  add  VAT  to 
CV,  but  in  the  preUminary  results  we 
inadvertently  compared  VAT-inclusive 
U.S.  prices  to  CV.  We  have  corrected  the 
computer  programming  language  by 
removing  VAT  from  the  U.S.  prices 
which  would  be  compared  to  CV. 
However,  since  CV  was  not  used  in 
these  final  results,  this  point  is  moot. 
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Conunent  15:  The  petitioners  state 
that  in  its  test  for  sales  below  cost  in  the 
home  market,  the  Department  neglected 
to  subtract  after-sale  rebates  and  fireight 
charges.  The  petitioners  further  state 
that  in  calciilating  total  cost,  the 
Department  neglected  to  include  home 
market  packing  expenses. 

Department's  Position:  We  disagree 
with  the  petitioners.  After-sale  rebates, 
home  market  packing  expenses,  and 
freight  are  included  in  reported  costs, 
and  are  therefore  also  included  in  price 
for  the  purpose  of  the  cost  test. 

Comment  16:  The  petitioners  state 
that  the  Department  failed  to  add  U.S. 
packing  expenses  to  CV. 

Department's  Position:  We  disagree 
with  the  petitioners;  U.S.  packing 
expenses  were  included  in  CV  for  the 
preliminary  results.  However,  since  CV 
was  not  used  in  these  final  results,  this 
point  is  moot.  Clerical  Errors  Alleged  in 
the  Fifth  and  Sixth  Reviews 

Comment  1 7:  The  petitioners  state  the 
Department  double-counted  after-sale 
rebates  by  including  them  in  both  direct 
and  indirect  selling  expenses. 

Department's  Position:  We  agree  with 
the  petitioners,  and  have  amended  the 
final  results  to  remove  after-sale  rebates 
from  home  market  indirect  selling 
expenses. 

Comment  18:  The  petitioners  state 
that  in  the  1992-1993  review,  the 
Department  failed  to  include  invratory 
carrying  costs  in  the  calculation  of  U.S. 
indirect  selling  expenses. 

Department's  Position:  We  agree  and 
have  added  inventory  carrying  costs  to 
indirect  selling  expenses  for  ESP  sales. 

Comment  1 9:  Petitioner  states  that  the 
Department  should  increase  both  the 
adjustment  for  different  alloys  and  the 
adjustment  for  other  differences  in 
merchandise  to  account  for  the  VAT. 

Department's  Position:  We 
inadvertently  biled  to  increase  the 
adjustments  for  difiierences  in 
merchandise  and  differences  in  alloys 
by  the  VAT  rate.  We  have  corrected  this 
oversight  for  these  final  results. 

Final  Results  of  Reviews 

As  a  result  of  our  analysis  of  the 
comments  received,  we  determine  that 
the  following  margins  exist  for  Wieland: 


Manufac- 
turer/expofter 

Period 

Percent 
margin 

Wieiand- 
WerkeAG 

3/1/90-2/28«1 
3/1/91-2/28/92 
3/1/92-2C8«3 

2.04 
2.36 
0.46 

Individual  difiierences  between  the 
USP  and  FMV  may  vary  from  the  above 
percentages.  The  Department  shall 


instruct  the  Customs  Service  to 
liquidate  all  appropriate  entries. 

Furthermore,  the  following  deposit 
requirements  vnll  be  effective  for  all 
shipments  of  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consiunption  on  or  after  the 
pubUcation  date  of  these  final  results,  as 
provided  for  by  section  751(a)(1)  of  the 
Act: 

(1)  The  cash  deposit  rate  for  Wieland 
will  be  zero,  since  the  rate  published  in 
the  final  results  of  review  for  the  1993- 
1994  period  is  de  minimis; 

(2)  For  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period; 

(3)  If  the  exporter  is  not  a  firm 
covered  in  these  reviews,  a  prior  review, 
or  the  original  less-than-fair-value 
(LTFV)  investigation,  but  the 
manufactxuer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and 

(4)  If  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  review  conducted  by  the 
Department,  the  cash  deposit  rate  will 
be  8.87%.  the  "all  others"  rate 
established  in  the  LTFV  investigation. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibiUty  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  the  review  periods. 
Failure  to  comply  with  this  requirement 
could  resuft  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidiunping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APOs)  of  their 
responsibiUty  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
witii  19  CFR  353.34(d).  Timely  written 
notification  of  the  rettuWdestruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction.  These 
administrative  reviews  and  this  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 


Doted:  )uly  11. 199S. 
Susan  G.  EaMiman, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  9S-18397  Filed  7-26-95;  8:45  am) 
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Initiation  of  Antidumping  Doty 
Investigations:  iJMge  Newspaper 
Printing  Presses  and  Components 
Tliereof,  WNether  Assembled  or 
Unassembled,  From  Germany  and 
Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECnVE  DATE:  July  27, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Crow  or  James  Maeder,  Office  of 
Antidiunping  Investigations,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC  20230;    , 
telephone  (202)  482-0116  and  482- 
3330,  respectively. 

Initiation  of  Investigations 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effiective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA). 

The  Petitions 

On  Jime  30, 1995,  we  received 
petitions  filed  in  proper  form  by 
Rockwell  Graphic  Systems,  Inc.  and  its 
parent  company,  Rockwell  International 
Corporation  (the  petitioner). 
Supplements  to  the  petitions  were 
received  on  July  17  and  19, 1995.  In 
accordance  with  section  732(b)  of  the 
Act,  the  petitioner  alleges  that  large 
newspaper  printing  presses  from 
Germany  and  Japan  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  (LTFV)  within  the 
meaning  of  section  731  of  the  Act,  and 
that  these  imports  are  materially 
injuring,  or  threaten  material  injury  to, 
a  U.S.  industry. 

The  [>etitioner  has  stated  that  it  has 
standing  to  file  these  petitions  because 
it  is  an  interested  party,  as  defined 
under  section  77l(9)(C)  of  the  Act.  The 
petitioner  also  states  that  it  has  filed  the 
petitions  on  behalf  of  the  U.S.  industry 
producing  the  product  that  is  subject  to 
this  investigation. 


Determination  of  Industry  Support  for 
the  Petitioner 

Section  732(c)(4)(A)  of  the  Act 
requires  the  Department  to  determine, 
prior  to  the  initiation  of  an 
investigation,  that  a  minimum 
percmtage  of  the  domestic  industry 
supports  an  antidumping  petition.  A 
petition  meets  these  minimum 
requirements  if  (1)  the  domestic 
producers  or  workers  who  support  the 
petition  accoimt  for  at  least  25  percent 
of  the  total  production  of  the  domestic 
like  product;  and  (2)  the  domestic 
producers  or  workers  who  support  the 
petition  account  for  more  than  50 
peioent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition.  For  purposes  of  our  analyses, 
we  accept  the  definition  of  the  domestic 
like  product  as  defined  in  the  petitions. 

A  review  of  the  production  data 
provided  in  the  petitions  indicates  that 
the  petitioner  accounts  for  more  than  25 
percent  of  the  total  production  of  the 
domestic  like  product  and  for  more  than 
50  percent  of  that  produced  by 
companies  expressing  support  for,  or 
opposition  to,  the  petitions.  The 
Etepartment  received  no  expressions  of 
opposition  to  the  petitions  by  domestic 
producers  of  the  domestic  like  product. 
However,  on  July  17, 1995,  Mitsubishi 
Heavy  Industries,  Ltd.  (MHI)  submitted 
on  the  Japanese  record  a  challenge  to 
the  petitioner's  claim  that  the  petition 
was  filed  on  behalf  of  the  domestic 
industry  with  respect  to  newspaper 
press  components,  alleging  that 
petitioner  lacks  standing  because  it  does 
not  produce  all  components  (e.g., 
folders),  subcomponents  and  parts  (e.g.. 
reel  stands,  paper  guides,  screws,  etc.) 
of  the  subject  merchandise.  Also,  on 
July  18, 1995,  MAN  Roland,  Inc.  (MAN 
Roland)  submitted  in  connection  with 
the  German  petition  a  challenge  to  the 
petitioner's  claim  that  the  petition  was 
filed  on  behalf  of  the  domestic  industry 
with  respect  to  newspaper  press 
components. 

Hie  petitioner  filed  a  response  to  both 
challenges  on  July  19, 1995.  In  addition, 
in  an  ex-parte  meeting  with  Department 
officials,  the  petitioner  clarified  certain 
elements  of  the  scope  language 
submitted  in  the  original  petitions.  With 
respect  to  the  arguments  concerning 
parts  manufactiuing,  we  have  found 
MHI's  and  MAN  Roland's  challenges  to 
be  unsubstantiated.  Rockwell  is  a 
producer  of  all  five  of  the  named 
newspaper  press  components 
designated  as  within  tiie  scope  of  these 
investigations  as  it  attested  to  in  its  July 
19  affidavit. 


With  respect  to  the  argiunent  that  the 
petitioner  does  not  produce 
subcomponents  and  parts,  we  note  that 
the  subject  merchandise  defined  in  the 
scope  section  of  this  notice  clarifies  that 
the  domestic  like  product  identified  in 
the  petition  is  limited  to  large 
newspaper  printing  press  systems,  press 
additions,  and  the  five  named  major 
press  system  components.  The 
subcomponents  and  parts  identified  by 
MHI  are  not  included  in  the  definition 
of  the  domestic  like  product  accepted  by 
the  Department.  As  such,  there  is  no 
issue  with  respect  to  domestic 
producers  of  printing  press 
subcomponents  or  parts. 

MAN  Roland  also  argued  that  the 
petitioner  does  not  manufacture  presses 
using  flexographic  printing  technology 
and,  therefore,  has  not  presented 
evidence  of  sufficient  industry  support. 
Based  on  the  petitioner's  attestation, 
MAN  Roland  is  incorrect.  The  petitioner 
has  produced  and  sold,  and  remains 
capable  of  producing  and  selling,  large 
newspaper  printing  presses  using 
flexographic  printing  technology,  as 
discussed  in  its  July  19  and  20, 1995, 
submissions. 

Therefore,  the  Department  determines 
that  both  the  German  and  the  Japanese 
petitions  are  filed  on  behalf  of  the 
domestic  producers  of  large  newspaper 
printing  presses,  and  the  five  named 
components  designated  in  the  petitions. 

Scope  of  Investigations 

The  products  covered  by  these 
investigations  are  large  newspaper 
printing  presses,  including  press 
systems,  press  additions  and  press 
components,  whether  assembled  or 
unassembled,  that  are  capable  of 
printing  or  otherwise  manipulating  a 
roll  of  paper  more  than  two  pages 
across.  A  page  is  defined  as  a  newspaper 
broadsheet  page  in  which  the  lines  of 
type  are  printed  perpendicular  to  the 
running  of  the  direction  of  the  paper  or 
a  newspaper  tabloid  page  with  lines  of 
type  parallel  to  the  running  of  the 
direction  of  the  paper. 

In  addition  to  complete  systems,  the 
scope  of  these  investigations  includes 
the  five  press  system  components.  They 
are: 

(1)  A  printing  unit,  which  is  any 
component  that  prints  in  monocolor, 
spot  color  and/or  process  (full)  color,  or 
a  printing-unit  cylinder; 

(2)  A  reel  tension  paster  (RTF),  which 
is  any  component  that  feeds  a  roll  of 
paper  more  than  two  newspaper 
broadsheet  pages  in  width  into  a  subject 
printing  unit; 

(3)  A  folder,  which  is  a  module  or 
combination  of  modules  capable  of 
cutting,  folding,  and/or  deUvering  the 


paper  bom  a  roll  or  rolls  of  newspaper 
broadsheet  paper  more  than  two  pages 
in  width  into  a  newspaper  format; 

(4)  Conveyance  and  access  apparatus 
capable  of  manipulating  a  roll  of  paper 
more  than  two  newspaper  broadsheet 
pages  across  through  the  production 
process  and  which  provides  structural 
support  and  access;  and 

(5)  A  computerized  control  system, 
which  is  any  computer  equipment  and/ 
or  software  designed  specifically  to 
control,  monitor,  adjust,  and  coordinate 
the  functions  and  operations  of  large 
newspaper  printing  presses  or  press 
components. 

A  press  addition  is  comprised  of  a 
union  of  one  or  more  of  the  press 
components  defined  above  and  the 
equipment  necessary  to  integrate  such 
components  into  an  existing  press 
system. 

Because  of  their  size,  large  newspaper 
printing  press  systems,  press  additions, 
and  press  ccunponoits  are  typically 
shipped  either  partially  assembled  or 
unassembled.  Any  of  the  five 
components,  or  collection  of 
components,  the  use  of  whidi  is  to. 
fulfill  a  contract  for  large  newspaper 
printing  press  systems,  press  additions, 
or  press  components,  regardless  of 
degree  of  disassembly  and/or  degree  of 
combination  with  non-subject  elements 
before  or  after  importation,  is  included 
in  the  scope  of  this  investigation.  This 
scope  does  not  cover  spare  or 
replacement  parts.  Fiuther,  these 
investigations  cover  all  current  and 
future  printing  technologies  capable  of 
printing  newspapers,  including,  but  not 
limited  to  lithographic  (offset  or  direct), 
flexographic,  and  letterpress  systems. 

The  products  covered  by  these 
investigations  are  imported  into  the 
United  States  under  subheadings 
8443.11.10,  8443.11.50,  8443.30.00, 
8443.60.00,  and  8443.90.50  of  the 
HTSUS.  Large  newspaper  printing 
presses  may  also  enter  under  HTSUS 
subheadings  8443.21.00  and  8443.40.00. 
Large  newspaper  printing  press 
computerized  control  systems  may  enter 
under  HTSUS  subheadings  8471.91.00, 
8524.21.00,  8524.90.00,  and  8537.10.00. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  these  investigations  is 
dispositive. 

Export  Price  and  Normal  Value 

Germany 

The  petitioner  based  gross  export 
price  on  detailed  pricing  information  on 
a  sale  to  a  customer  in  the  United  States 
obtained  by  the  bidding  process  for 
newspaper  press  sales.  The  petitioner 
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deducted  from  a  delivered  price  a 
certain  proprietary  allowance, 
installation  costs,  training  expenses,  and 
movement  charges,  including  foreign 
inland  freight,  foreign  port  and  loading 
(iiaiges.  ocean  freight,  marine 
insurance,  U.S.  whar&ge  expenses,  U.S. 
port  and  loading  costs,  U.S.  duty,  and 
U.S.  inland  ^ight  expenses. 

According  to  the  petitioner,  the 
German  home  market  is  viable. 
However,  contending  that  large 
newspaper  printing  presses  sold  in 
Germany  difier  substantially  from  those 
sold  in  ihe  United  States,  the  petitioner 
was  unable  to  provide  information  for 
sales  of  identical  or  similar  large 
newspaper  printing  presses  sold  in  both 
markets.  Accordingly,  the  petitioner 
based  normal  value  on  constructed 
value  (CV). 

CV  includes  the  cost  of  manufacturing 
(COM),  selling,  general  and 
administrative  expenses  (SGA),  interest 
expense,  U.S.  packing  and  profit.  For 
COM,  the  petitioner  estimated  overhead 
production  factors  and  material 
requirements  based  on  its  own  bid 
proposal  cost  of  production  model  for 
the  U.S.  sale  used  in  its  allegation.  The 
petitioner  valued  labor  and  oveihead 
(excluding  depreciation)  using  publicly 
available  data  for  Germany.  Where 
German  market  specific  costs  were 
unavailable,  the  petitioner  relied  on  its 
own  experience.  Major  component  parts 
were  valued  using  price  quotes  received 
from  a  German  supplier  where 
available.  Because  petitioner  was  unable 
to  obtain  German  prices  for  the 
remaining  material  parts,  it  relied  on  its 
own  experience  as  a  reasonable 
surrogate.  Therefore,  the  petitioner  used 
Rockwell  Graphic  Systems'  actual  price 
paid  to  a  U.S.  supplier  to  value  all  the 
remaining  material  parts. 

As  part  of  COM,  the  petitioner 
included  an  amount  for  depreciation 
expense  computed  from  MAN  Roland's 
1994  financial  statements.  As  noted 
above,  however,  the  petitioner  based  the 
materials  costs  on  supplier  price  quotes 
which  would  reasonably  recover  the 
suppliers'  costs,  including  costs  relating 
to  manufacturing  depreciation.  Since 
MAN  Roland  produces  its  own 
component  parts,  a  significant  amount 
of  the  depreciation  expense  reflected  in 
its  financial  statements  relates  to 
machinery  and  equipment  used  to 
manufacture  these  component  parts. 
Therefore,  we  believe  the  COM  in  the 
petition  double  counts  depreciation 
expense  for  component  parts.  We  could 
not  identify  the  amoimt  of  depreciation 
expense  directly  related  to 
manufacturing  the  component  parts.  In 
order  to  avoid  overstating  costs,  we 
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excluded  all  reported  depreciation 
expense  from  the  CV  calculation. 

Although  petitioner  had  obtained  a 
copy  of  MAN  Roland's  1994  financial 
statements,  it  was  unable  to  use  the 
information  presented  to  compute  SGA 
expense  for  CV  due  to  the  fcHmat  of  the 
company's  income  statement.  Moreover, 
the  petitioner  was  unable  to  obtain  bom 
other  sources  the  German  market  SGA 
data  for  the  printing  machinery  and 
equipment  industry,  and  documented 
its  unsuccessful  attempts  to  collect  this 
information.  As  an  alternative  source  for 
SGA  expense,  the  petitionw  calculated 
an  SGA  rate  specific  to  large  newspaper 
printing  presses  based  on  its  own 
experience.  The  Department  normally 
relies  on  home  market  specific 
information  where  reasonably  available. 
In  this  instance,  however,  having  made 
a  reasonable  effort  to  collect  this  data, 
the  petitioner  was  unable  to  do  so.  We 
therefore  have  relied  on  the  petitioner's 
own  SGA  information  for  CV. 

The  petitioner  calculated  interest 
expense  based  on  MAN  Roland's  1994 
imconsohdated  financial  statements 
rather  than  using  the  1994  MAN 
consoUdated  financial  statements.  The 
Department  normally  computes  interest 
expense  on  a  consolidated  basis.  MAN's 
1994  consolidated  financial  statements 
indicate  that  short-term  interest  income 
exceeded  interest  expense.  Therefore, 
we  included  no  interest  expense  in  CV. 
For  U.S.  packing,  the  petitioner 
calculated  MAN  Roland's  cost  based  on 
its  own  experience. 

The  petitioner  contends  that  MAN 
Roland's  lack  of  profit,  as  reported  in  its 
audited  financial  statements,  does  not 
constitute  a  reasonable  profit  under  the 
statute.  Thus,  the  petitioner  calculated 
profit  based  on  the  financial  results  for 
six  other  MAN  companies  whicli 
manufactured  marine  engines, 
automotive  parts,  space  systems,  and 
heavy  industrial  equipment.  Section 
773(e)(2)  of  the  Act  provides  that  CV 
include  a  reasonable  amount  for  profit 
earned  by  the  exporter  or  producer  of 
the  merchandise  imder  investigation. 
The  Department  therefore  recalculated 
CV  using  a  profit  figure  of  zero  based  on 
the  results  shown  in  MAN  Roland's 
1994  financial  statements. 

Based  on  the  Department's 
modifications  to  the  petitioner's 
methodology,  the  estimated  dumping 
margin  is  46.40  percent. 

Japan 

The  petitioner  based  gross  export 
price  on  detailed  pricing  information  on 
two  sales  to  customers  in  the  United 
States  obtained  by  the  bidding  process 
for  newspaper  press  sales.  The 
petitioner  deducted  from  delivered 


prices  installations  costs,  training 
expenses  and  movement  charges 
including  foreign  inland  fi^ight,  foreign 
port  and  loading  charges,  ocean  freight, 
marine  insurance,  U.S.  duty,  U.S. 
wharfage  charges.  U.S.  port  and 
imloading  fees  and  U.S.  inland  freight. 
For  one  sale,  the  petitioner  deducted  the 
cost  of  a  certain  proprietary  allowance; 
trom  the  second  sale,  the  petitioner 
deducted  the  expenses  incurred  for 
advance  press  and  support  services. 

According  to  the  petitioner,  the 
Japanese  home  market  is  viable. 
However,  contending  that  large 
newspaper  printing  presses  sold  in 
Japan  diffier  substantially  from  those 
sold  in  the  United  States,  the  petitioner 
was  imable  to  provide  information  for 
sales  of  identical  or  similar  large 
newspaper  printing  presses  sold  in  both 
markets.  Accordingly,  the  petitioner 
based  normal  value  on  CV. 

CV  includes  the  COM.  SGA.  interest 
expense,  U.S.  packing,  and  profit.  For 
COM,  the  petitioner  estimated  material 
requirements  and  overhead  costs  for  the 
two  reported  Japanese  sales  based  on  its 
OMm  bid  proposal  cost  of  production 
model  and  adjusted  for  known 
differences  between  costs  incurred  in 
producing  the  large  newspaper  printing 
presses  in  the  United  States  and  the 
production  costs  inonred  for  the 
merchandise  in  Japan. 

For  one  sale,  the  petitioner  used  SGA 
expenses  from  its  own  U.S.  Graphic 
Systems  division  expense  because  the 
CV  was  based  primarily  on  U.S. 
production  costs.  For  the  other  sale,  the 
petitioner  used  the  SGA  expenses 
incurred  by  its  Japanese  subsidiary 
because  the  CV  was  based  primarily  on 
the  subsidiary's  costs.  The  Department 
prefers  to  calculate  SGA  using  home 
market  and  industry  specific 
information  where  reasonably  available. 
Therefore,  we  used  the  SGA  expenses 
frtdn  petitioner's  Japanese  subsidiary  for 
both  Japanese  sales  because  this 
represented  costs  specific  to  the 
newspaper  press  industry  in  Japan. 

The  petitioner  calculated  interest 
expense  and  profit  for  both  Japanese 
sales  based  on  Mitsubishi  Heavy 
Industries'  1993  and  1994  consolidated 
financial  statements,  respectively. 
Packing  costs  were  based  on  its  own 
U.S.  Graphic  Systems  division's 
experience. 

Based  on  the  Department's 
modifications  to  the  petitioner's 
methodology,  the  estimated  dumping 
margins  range  frtjm  78.22  to  179.55 
percent. 

Fair  Value  Comparisons 

Based  on  the  data  provided  by  the 
petitioner,  there  is  reason  to  beUeve  that 


imports  of  large  newspaper  printing 
presses  are  being,  or  are  likely  to  be, 
sold  at  less  than  fair  value.  If  it  becomes 
necessary  at  a  later  date  to  consider 
these  petitions  as  a  source  of  facts 
available  under  section  776  of  the  Act, 
we  may  review  further  the  calculations. 

Initiation  of  Investigations 

We  have  examined  the  petitions  on 
large  newspaper  printing  presses  from 
Germany  and  Japan  and  have  found  that 
they  meet  the  requirements  of  section 
732  of  the  Act,  including  the 
requirements  concerning  allegations  of 
the  material  injury  or  threat  of  material 
injury  to  the  domestic  producers  of  a 
domestic  like  product  by  reason  of  the 
complained-of  imports,  allegedly  sold  at 
less  than  fair  value.  Therefore,  pursuant 
to  section  732(c)(2)  of  the  Act.  we  are 
initiating  antidumping  duty 
investigations  to  determine  whether 
imports  of  large  newspaper  printing 
presses  bom  Germany  and  Japan  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value. 
Unless  extended,  we  will  make  our 
preliminary  determinations  by 
December  7, 1995. 

Distribution  of  Copies  of  the  Petitions 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act.  copies  of  the 
public  versions  of  the  petitions  have 
been  provided  to  the  representatives  of 
the  governments  of  Germany  and  Japan. 
We  will  attempt  to  provide  copies  of  the 
public  versions  of  the  petitions  to  all  the 
exporters  named  in  the  petitions. 

International  Trade  Commission  (ITC) 
Notification 

We  have  notified  the  ITC  of  our 
initiations,  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determinations  by  the  ITC 

The  ITC  will  detwmihe  by  August  14. 
1995,  whether  there  is  a  reasonable 
indication  that  imports  of  large 
newspaper  printing  presses  from 
Germany  and  Japan  are  materially 
injuring,  or  threaten  material  injury  to, 
a  U.S.  industry.  A  negative  ITC         • 
determination  in  either  investigation 
will  result  in  that  investigation  being 
terminated;  otherwise,  the 
investigations  will  proceed  according  to 
statutory  and  regulatory  time  limits. 

Dated:  July  20, 1995. 

Paul  L.  Jefie, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(PR  Doc.  9&-18399  Filed  7-26-95;  8:45  am) 
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[A-688-032] 

Large  Power  Transformers  From 
Japan;  Preliminary  Resuits  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  In  response  to  a  request  by  the 
petitioner,  the  Ctepartment  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  finding  on  large  power 
transformers  from  Japan.  The  review 
covers  exports  of  one  manufacturer  of 
this  merchandise  to  the  United  States. 
The  review  period  is  June  1,  1993, 
through  May  31, 1994.  The  review 
indicates  that  no  shipments  of  the 
subject  merchandise  took  place  during 
the  review  period.  Interested  parties  are 
invited  to  comment  on  these 
preliminary  results. 
EFFECTIVE  DATE:  July  27, 1995. 
FOR  FURTHER  MFOMIATION  CONTACT: 
Andrea  Chu,  Kris  Campbell,  or  Michael 
R.  Rill.  Office  of  Antidumping 
Compliance,  Import  Administration. 
International  Trade^Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avepue  NW.. 
Washington,  DC  20230;  telephone:  (202) 
482-4733. 

SUPPLBNENTARY  INFORMATION:      - 

Background 

On  Jime  7, 1994,  the  Department 
published  in  the  Federal  Register  a 
notice  of  "Opportunity  to  Request 
Administrative  Review"  (59  FR  29411) 
of  the  antidumping  finding  on  large 
power  transformers  from  Japan.  In 
accordance  with  19  CFR  353.22(a),  the 
petitioner  requested  that  the  Department 
conduct  an  administrative  review.  We 
initiated  the  review  on  July  15, 1994  (59 
FR  36160),  covering  the  period  June  1, 
1993,  through  May  31, 1994.  The 
Department  is  conducting  this  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act). 

Scope  of  dM  Review 

Imports  covered  by  the  review  are 
shipments  of  large  power  transformers; 
that  is,  all  types  of  transformers  rated 
10,000  kVA  (kilovolt-amperes)  or  above, 
by  whatever  name  designated,  used  in 
the  generation,  transmission, 
distribution,  and  utilization  of  electric 
power.  The  term  "transformers" 
includes,  but  is  not  limited  to,  shunt 


reactors,  autotransformers,  rectifier 
transformers,  and  power  rectifier 
transformers. 

Not  included  are  combination  units, 
commonly  known  as  rectiformers,  if  the 
entire  integrated  assembly  is  imported 
in  the  same  shipment  and  entered  on 
the  same  entry  and  the  assembly  has 
been  ordered  and  invoiced  as  a  unit, 
without  a  separate  price  for  the 
transformer  portion  of  the  assembly. 

This  merchandise  is  currently 
classifiable  under  the  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
8504.22.00,  8504.23.00,  8504.34.33. 
8504.40.00,  and  8504.50.00.  The  HTS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

The  review  covers  one  manufacturer/ 
exporter  of  transformers,  Fuji  Electric 
Co.,  Ltd.  (Fuji).  The  review  period  is 
June  1, 1993,  through  May  31, 1994. 

PrelimiBary  Results  of  Review 

Fuji  reported  that  it  made  no 
shipments  to  the  U.S.  during  the  period 
of  review.  The  Department  confirmed 
with  the  U.S.  Customs  Service  that  no 
subject  merchandise  exported  by  Fuji 
was  entered  into  the  United  States 
during  the  period  of  review.  Therefore, 
we  preliminarily  determine  that  there 
were  no  shipments  subject  to  this 
review  and  that  Fuji's  cash  deposit  rate 
will  continue  to  be  5.90  percent,  which 
is  the  rate  established  in  the  final  results 
of  the  last  relevant  review  period  in 
which  Fuji  made  shipments. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  fit>m  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
for  by  section  751(a)(1)  of  the  Tariff  Act: 
(l>~For  the  reviewed  company  and 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (2)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less-than-fair- 
value  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (3)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  is  10.63  percent  (see 
Federal  Register  on  August  23, 1993  (59 
FR  44498)).  These  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 
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Any  interested  party  may  request  a 
hearing  within  10  days  of  publication  of 
this  notice.  Any  hearing,  if  requested, 
will  be  held  approximately  44  days  after 
the  publication  of  this  notice.  Interested 
parties  may  submit  written  comments 
(case  brie&l  within  30  days  of  the  date 
of  publication  of  this  notice.  Rebuttal 
comments  (rebuttal  briefs),  which  must 
be  limited  to  issues  raised  in  the  case 
briefs,  may  be  filed  not  later  than  37 
days  after  the  date  of  publication.  The 
Department  will  publish  a  notice  of 
final  results  of  this  administrative 
review,  including  the  results  of  its 
analysis  of  issues  raised  in  any  such 
written  conunents. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  resuh  in  the  Secretary's 
presimiption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  July  19. 1995. 
Paul  L.  Joffe. 

Deputy  Assistant  Secretary  for  Import 
Administration. 

IF  R  Doc  95-18400  Filed  7-2&-95;  8:45  am] 
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Evaluation  of  State  Coastal 
Management  Programs  and  National 
Estuarine  Research  Reserve 

agency:  Office  of  Ocean  and  Coastal 

Resource  Management,  National  Ocean 

Service,  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

DOC. 

ACTION:  Notice  of  intent  to  evaluate. 

SUMMARY:  The  NOAA  Office  of  Ocean 
and  Coastal  Resource  Management 
(OCRM)  annoimces  its  intent  to  evaluate 
the  performance  of  the  Wisconsin  and 
Florida  Coastal  Management  Programs 
and  the  Wells  (Maine)  National 
Estuarine  Research  Reserve  Program. 

These  evaluations  will  be  conducted 
pursuant  to  section  312  of  the  Coastal 
2^ne  Management  Act  of  1972  (CZMA), 
as  amended.  The  CZMA  requires  a 
continuing  review  of  the  performance  of 
coastal  states  with  respect  to  coastal 
management.  Evaluation  of  Coastal 
Management  Programs  and  National 
Estuarine  Research  Reserves  requires 


findings  concerning  the  extent  to  which 
a  state  has  met  the  national  coastal 
management  objectives,  adhered  to  its 
Coastal  Program  or  Reserve  Management 
Plan  approved  by  the  Secretary  of 
Commerce,  and  adhered  to  the  terms  of 
financial  assistance  awards  funded 
imder  the  CZMA.  The  evaluations  will 
include  a  site  visit,  consideration  of 
public  comments,  and  consultations 
with  interested  Federal,  State,  and  local 
agencies  and  members  of  the  public. 
Public  meetings  are  held  as  p>art  of  the 
site  visits. 

Notice  is  hereby  given  of  the  dates  of 
the  site  visits  for  the  Listed  evaluations, 
and  the  dates,  local  timqf ,  and  locations 
of  public  meetings  during  the  site  visits. 

The  Wells  National  Estuarine 
Research  Reserve  in  Maine  site  visit  will 
be  from  September  11-15, 1995.  A 
public  meeting  will  be  held  on  Tuesday, 
September  12, 1995,  at  7  p.m.,  at  the 
Wells  Reserve  Visitor  Center,  342 
Laudholm  Road,  Wells,  Maine,  04090. 

The  Wisconsin  Coastal  Management 
Program  evaluation  site  visit  will  be 
from  September  11-15, 1995.  Public 
meetings  will  be  held  on  Tuesday, 
September  12, 1995,  at  7  p.m.,  at  the 
Neville  Museum,  210  Museum  Place, 
Green  Bay.  WI,  54301.  ( 

The  Florida  Coastal iManagement 
Program  evaluation  sit,e  visit  will  be 
from  September  18-22^  1995.  A  public 
meeting  will  be  held  oik  Thursday, 
September  21, 1995,  from  6  to  8  p.m,  at 
the  Naval  Beach  Hotel,  851  Gulf  Shoi«s 
Blvd.,  North,  Naples,  Florida. 

The  States  will  issue  notice  of  the 
public  meeting(s)  in  a  local 
newspaper(s)  at  least  45  days  prior  to 
the  public  meeting(s),  and  will  issue 
other  timely  notices  as  appropriate. 

Copies  of  the  State's  most  recent 
performance  reports,  as  well  as  OCRM's 
notifications  and  supplemental  request 
letters  to  the  States,  are  available  upon 
request  from  OCRM.  Written  comments 
from  interested  parties  regarding  these 
Programs  are  encouraged  and  will  be 
accepted  until  15  days  after  the  public 
meeting.  Please  direct  written  comments 
to  Vickie  A.  Allin,  Chief,  Policy 
Coordination  Division,  Office  of  Ocean 
and  Coastal  Resource  Management, 
NOA/NOAA,  1305  East- West  Highway, 
Silver  Spring,  Maryland,  20910.  When 
the  evaluation  is  completed,  OCRM  will 
place  a  notice  in  the  Federal  Register 
announcing  the  availability  of  the  Final 
Evaluation  Findings. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vickie  A.  Allin,  Chief,  Policy 
Coordination  Division,  Office  of  Ocean 
and  Coastal  Resource  Management, 
NOS/NOAA.  1305  East-West  Highway. 
Silver  Spring,  Maryland,  20910,  (301) 
713-3090,  ext.  126. 


Federal  Domestic  Assistance  Catalog 
11.419,  Coastal  2U)ne  Management  Pribram 
Administration. 

Dated:  )uly  19, 1995. 

W.  Stanley  Wilson. 

Assistant  Administrator  for  Ocean  Senrices 
and  Coastal  Zone. 

[PR  Doc.  95-18488  Filed  7-26-95:  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton.  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Indonesia 

July  21. 1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  July  28, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6704.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  5  percent  allowance  for  traditional 
folklore  products,  swing  and  special 
shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994).  Also 
see  60  FR  17325.  pubUshed  on  April  5, 
1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  aissist  only  in  the 


implementation  of  certain  of  their 

provisions. 

Rita  D.  Hayes, 

Chaimujn,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  die  Implementation  of  Textile 

Agreements 

July  21. 1995. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  30, 1995,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concenu  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  teictiles  and  textile  products, 
produced  or  manufactured  in  Indonesia  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1995  and  extends 
through  December  31, 1995. 

Effective  on  July  28, 1995,  you  are  directed 
to  amend  the  directive  dated  March  30, 1995 
to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  Uruguay 
Roimd  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


l( 


Category 


Levels  in 
Group  I: 

219 

313  » 

314 

317/817/ 
326. 


331/631  .... 
334/335.... 
336/636.... 
338/339  .... 
340/640.... 

341  

342/642  .... 

345 

347/346  .... 
35(^650.... 
351/651  .... 
445/446  .... 

448 

604-A2  .... 

618 

625^6/ 

627/628/ 

629. 
634«35.... 
638/639  .... 

641  

644 

647/648  .... 


Adjusted  twelve-month  limit  ^ 


5,867,479  square  meters. 

13,555,344  square  meters. 

47,250,253  square  meters. 

20,560,336  square  meters  of 
wtiicti  not  more  tttan 
3,083,244  square  meters  shal 
be  in  Category  326. 

1 ,545,003  dozen  pairs. 

184,373  dozen. 

535,173  dozen. 

1,204,271  dozen. 

1,274.789  dozen. 

801 ,497  dozen. 

306,544  dozen. 

289.589  dozen. 

1,567,173  dozen. 

102,870  dozen. 

452,074  dozen. 

40,045  dozen. 

15,232  dozen. 

457,538  kilograms. 

2,369,516  square  meters. 

19.881,056  square  meters. 


245,236  dozen. 
1,294,594  dozen. 
1,834.440  dozen. 
313,765  numbers. 
2,723.165  dozen. 


^The  limits  have  not  been  aC^ed  to  ac- 
count for  any  imports  exported  after  December 
31    1994. 

2  Category  604-A:  only  HTS  number 
5609.32.0000. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  detemiined  that 


these  actions  hll  within  the  foreign  a&irs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  DOC.9&-18401  Filed  7-26-95;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  ttte  Office  of 
Management  and  Bydg^t  (OMB)  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  uinder  the  provisions  of  the 
Paperworit  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  Applicable  Form:  Department 
of  Defense  Request  for  Personnel 
Security  hivestigation;  DD  Form  1879 
Type  of  Request:  Expedited 
Processing — Approval  Date 
Requested:  30  days  following 
publication  in  the  Federal  Register 
Number  of  Respondents:  150,000 
Responses  Per  Respondent:  1 
Annua/ flesponses:  150,000 
Average  Burden  Per  Response:  15 

minutes 
Annual  Burden  Hours:  37,500 
Needs  and  Uses:  The  DD  Form  1879, 
"Department  of  Defense  Request  for 
Personnel  Security  Investigation,"  is 
used  to  request  Single  Scope 
Background  Investigations  (SSBIs), 
Expanded  National  Agency  checks 
(ENACs),  SSBI  Periodic 
Reinvestigations  (PRs),  or  Special 
Investigative  Inquiries  (SIIs).  It  will 
.   accompany  the  revised  Standard 
Form  85P,  "Questionnaire  for  Public 
Trust  Position,"  or  Standard  Form  86, 
"Questionnaire  for  National  Security 
Position,"  which  will  be  used  by  the 
Defense  Investigative  Service  for  the 
purpose  of  conducting  SSBIs,  ENACs, 
PRs,  and  SIIs.  These  provide  the  basis 
for  determination  of  a  person's 
eligibility  for  access  to  classified 
information,  appointment  to  a 
sensitive  position,  assignment  to 
duties  that  require  a  persoimel 
security  or  trustworthiness 
determination,  continuing  eligibility 
for  retention  of  a  security  clearance, 
or  assignment  to  other  sensitive 
duties. 
Affected  Public:  Individuals  or 
households,  Businesses  or  other  for- 
profit;  Federal  Government 


Frequency:  On  occasion 
Respondent 's  Obligation:  Volimtary 
OAffl  DesJc  Officer:  Mr.  Edward  C. 
Springer.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent 
to  Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC 
20503. 
DoD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR,  1215 
Je&rson  Davis  Highway,  Suite  1204, 
ArUngton,  VA  22202-4302. 

Dated:  July  24. 1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  ofDe^nse. 
[FR  Doc.  95-18469  Filed  7-26-95;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  No.  CP»5-6«5-00(q 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Intent  To 
Prepare  an  Environmental  Assessment 
for  the  Propoeed  Brazos  River 
Crossing  Project,  Request  for 
Comments  on  Environmental  Issues, 
and  Notice  of  Site  Vistt 

July  21, 1995. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of  the 
facilities  proposed  in  the  Brazos  River 
Crossing  Project.'  This  EA  will  be  used 
by  the  Commission  in  its  decision- 
making process  to  determine  whether  an 
environmental  impact  statement  is 
necessary  and  whether  to  approve  the 
project. 

Summary  of  the  Proposed  Project 

Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  wants  to 
abandon  about  1.8  miles  of  its  mainline 
No.  11,  and  replace  it  with  about  1.6 
miles  of  24-inch-diameter  pipeline, 
including  a  new  crossing  of  the  Brazos 
River  by  directional  drill,  in  Austin  and 
Waller  Counties,  Texas.  Texas  Eastern's 


'  Texas  Eastern  Transmission  Corporation's 
application  was  filed  with  the  Commission  under 
Section  7  of  the  Natural  Gas  Act  and  Part  157  of 
the  Commission's  regulations. 
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existing  mainline  No.  11  Brazos  River 
crossing  has  been  exposed  by  erosion. 

The  location  of  the  project  facilities  is 
shown  in  appendix  1.^ 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  16.8  acres  of  land. 
An  85-foot-wide  right-of-way  would  be 
used  during  construction  on  the  land 
portion  of  the  project,  as  well  as 
additional  extra  work  spaces.  Follo%ving 
construction,  the  permanent  right-of- 
way  would  be  50  feet  wide.  Extra  work 
spaces  and  right-of-%vaybeyoHd  the  SO- 
foot-wide  permanent  right-of-way 
would  revert  to  their  original  land  uses/ 
Vegetation  woukl  be  restored  in  all 
distvirbed  areas. 

The  EA  Process 

The  National  EnviiuameBtal  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  resultrfrom  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Pubhc.Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analyei^ 
in  the  EA  on  the  important  " 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issuerit 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and-local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on.  their  areas  of 
concom. 

The  EA  will  discuss  impacts  that 
could  occiu-  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils; 

•  Water  resources,  fisheries,  and 
wetlands: 

•  Vegetation  and  wildUfe; 

•  Endangered  and  threatened  species; 

•  Public  safety; 

•  Land  use; 

•  Cultural  resources; 

•  Air  quaUty  and  noise; 

•  Polychlorinated  biphenyls. 
We  will  also  evaluate  possible 

alternatives  to  the  proposed  project  or 


2  The  appendices  referenced  in  this  notice  «re  not 
being  printed  in  the  Federal  Regiater.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch.  Room  31M,  941 
North  Capitol  Street.  NE..  Washington.  DC  20426. 
or  call  (202)  20&-1371.  Copies  of  the  appendices 
were  sent  to  til  those  receiving  this  notice  in  the 
'mail. 


portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  bd 
pubUshed  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries^  and 
'  the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
pubUshed.  We  v^  11  consider  all 
comments  on  theEA  before  we 
recommend  tiiat  the  Conunissicm 
approve  or  not  approve  the  project. 

Currently  Identified  Envinmntental 
Issues  ^ 

We  havaalready  identified  se 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Texas  Eastern.  Keep  in  mind  that  this  is 
a  preliminary  list.  The  list  of  issues  may 
be  added  to,  subtracted  from,  or 
changed  based  on  your  comments  and 
our  analysis.  Issues  are: 

•  The  project  would  cross  cropland 
and  rangeland.  An  luidetermined 
amount  of  prime  farmland  soils  would 
be  temporarily  affected.  The  project 
would  also  cross  an  existing  pecan, 
orchard,  ranch,  corrals,  and  the 
construction  right-of-way  is  within  23 
feet  of  a  residence. 

•  Several  landowners  have  stated  that 
an  alternative  route  which  uses  existing 
right-of-way  would  be  preferable  to  the 
proposed  route. 

•  The  project  would  afiiect  about  5.8 
acres  of  herbaceous  wetlands,  and  about 
1.0  acre  of  forested  wetland. 

Public  Participation 

You  can  make  a  diSerenca  by  smding 
a  letter  addressing  your  specific 
comments  c»-  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  die  propoeal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  envircHimental  impact 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please 
following  the  instructions  below  to 
ensure  that  your  comments  are  received 
and  properly  recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary,  Federal  Energy  Regulation 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426; 

•  Reference  Docket  No.  CPQS-SQS- 
000; 


•  Send  a  copy  of  your  letter  to:  Mr. 
Jeff  Gerber,  EA  Project  Manager,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Room  7312. 
Washington.  D.C.  20426;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  D.C.  on 
or  before  August  21, 1995. 

If  you  wish  to  receive  a  copy  of  the 
EA,  you  should  request  one  from  Mr. 
Gerber  at  the  above  address. 

Site  Visit 

On  August  9. 1995.  the  FERC  staff, 
accompanied  by  representatives  of 
Texas  Eastern,  will  inspect  the  proposed 
location  of  the  fecilities.  All  interested 
parties  may  attend.:.Those  planning  to 
attend  must  provide  their  own 
transporation.  For  further  information,    . 
call  Mr.  Jeff  Gerber,  EA  Project  Manager. 
(202)  208-1121. 

an  Intervener 

In  addition  to  involvement  in  the.£A 
scoping-process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervencM'". 
Among-other  things,  interveners  have 
the  ri^t  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  interveners.  Likewise, 
each  intervener  must  provide  copies  of    • 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  interv«ior  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  is  August  4, 
1995.  Parties  seeking  to  file  late 
interventions  must  ^ow  good  cause,  as 
required  by  Section  385.124(b)(3),  why 
this  time  limitation  should  be  waived. . 
Environmental  issues  have  been  viewed 
as  good  cause  for  late  intervention.  You 
do  not  need  intervenor  status  to  have 
your  scoping  comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
Jeff  Gerber,  EA  Project  Manager,  at  (202) 
208-1121. 

Linwood  A.  Watioai  Jr., 
Acting  Secretary. 

[FR  Doc  95-18413  Filed  7-26-95;  8:45  am] 
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[Docket  No.  RP9S-387-000] 

Hanley  and  Bird,  Inc.  v.  CNQ 
Transmission  Corporation;  Notica  of 
Complaint 

July  21, 1995. 

Take  notice  that  on  July  14, 1995, 
Hanley  and  Bird,  Inc.  (Hanley), 
pursuant  to  Section  5  of  the  Natural  Gas 


Act  (NGA).  717d.  and  Section  206  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.206,  filed  a 
complaint  seeking  resumption  of  certain 
end-user  interruptible  transportation 
and  capacity  release  service,  and  relief 
from  allegedly  unlawful,  unduly 
discriminatory  and  anticompetitive 
practices  by  CNG  Transmission 
Corporation  (CNG)  in  violation  of  NGA 
Sections  5  and  7,  the  antitrust  laws. 
Commission  policy,  and  the  nomination 
procedures  of  CNG's  FERC  GAS  Tariff. 

Hanley  complains  that  CNG  has 
imlawfuUy  tied  entitlement  to  a  small 
customer,  one-part,  volumetric  (FT(SC)) 
rate  to  the  requirement  that  Hanley  must 
first  ship  10,000  Dth  of  gas  per  day 
(Hanley's  contractual  reservation  level) 
before  CNG  will  allow  unaffiliated  and 
independent  shippers  behind  Hanley's 
city-gate  to  nominate  and  ship 
interruptible  transportation  (IT)  or 
released  capacity  gas  in  their  own 
names  to  Hanley's  delivery  points  on 
CNG. 

Hanley  also  complains  that  CNG 
delayed  implementation  of  Hanley's 
timely  request  for  FT(SC)  rates  for  the 
month  of  June  1995,  until  July  1, 1995, 
because  notice  was  not  received  until 
after  CNG  confirmed  nominations  for 
Jime  1995  services. 

Hanley  requests  that  the  Commission 
(1)  direct  CNG  to  provide  IT  and 
capacity  release  service  to  the  end-users 
behind  Hanley's  city-gate,  (2)  enforce 
Hanley's  election  of  FT(SC)  rates  for  the 
month  of  June  1995  as  timely  received, 
or,  alternatively,  as  a  cognizable  intra- 
month  revision  to  Hanley's  prior 
nomination  for  that  month,  and  (3) 
exercise  its  authority  under  NGA 
Section  16  to  cure  all  damages  to  Hanley 
and  the  end-users  caused  by  CNG's 
imlawful  practices. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  18  CFR  385.214,  385.211.  All 
such  motions  or  protests  should  be  filed 
on  or  before  August  21, 1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection.  Answers  to  this  complaint 


shall  be  due  on  m  before  August  21. 

1995. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  95-18418  Filed  7-26-95;  8:45  am] 
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[Docket  No.  RP95-1 75-000] 

Mojave  Pipeline  Co.;  Notice  of  Inform^ 
Settlement  Conference 

July  21, 1995. 

"Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  August  3, 1995,  at 
10:00  a.m.,  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Stieet  NE.,  Washington,  DC  for  the 
purpose  of  exploring  the  possible 
settlement  of  the  referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c)  or  any  participant,  as  defined 
in  18  CFR  385.102(b)  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  any 
receive  intervenor  status  pursuant  to  the 
Commission's  Regulation  (18  CFR 
385.214). 

For  additional  information,  contact 
Kathleen  M.  Dias  at  (202)  208-0524  or 
J.  Carmen  Gastilo  at  (202)  206-2182. 
Linvvood  A.  Watson,  Jr.. 
Acting  Secretary. 

[FR  Doc.  95-18417  Filed  7-26-95;  8:45  am] 
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[Docket  No.  CP95-61 8-000] 

NorAm  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

July  21, 1995. 

Take  notice  that  on  July  14, 1995, 
NorAm  Gas  Transmission  Company 
-^NGT),  1600  Smith  StieeU  Houston, 
Texas  77002,  filed  in  Docket  No.  CP95- 
618-000  a  request  pursuant  to 
§§  157.205, 157.216  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.216  and  157.211)  for  authorization 
to  abandon  certain  facifities  in 
Arkansas,  and  to  construct  and  operate 
certain  facilities  in  Arkansas,  under 
NGT's  blanket  certificate  issued  in 
Docket  No.  CP82-384-000  and  CP82- 
384-001  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  pubUc 
inspection. 

NGT  proposes  to  abandon  one  1-inch 
tap  and  1-inch  U-shape  meter  station 
located  on  NGT's  Line  B  in  Faulkner 
County,  Arkansas,  and  to  replace  it  with 
one  2-inch  tap  and  3-inch  L-Shape 


meter  station  to  be  located  on  Line  B, 
Faulkner  Coimty,  Arkansas.  No  service 
will  be  abandoned.  These  faciUties  are 
necessary  to  accommodate  a  request 
from  Arkla  for  increased  volumes  to  its 
Nucor  and  Conway  City  Plant.  The  tap 
to  be  abandoned  and  the  tap  to  be 
constructed  are  located  in  Section  23, 
Township  5  North,  Range  14  West, 
Faulkner  County,  Arkansas.  The 
estimated  volumes  to  he  delivered 
through  these  facilities  are 
approximately  1,489,200  MMBtu 
annually  and  4,080  MMBTu  a  day.  The 
estimated  cost  of  construction  is  ' 
$43,925  and  Arkla  will  reimburse  NGT 
$31,487. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  date  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
-  within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr^        > 
Acting  Secretary. 

[FR  Doc.  95-18414  Filed  7-26-95;  8:45  am) 
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[Docket  No.  RP94-343-0001 

NorAm  Gas  Transmission  Co.;  Notice 
of  Informal  Settlement  Conference 

July  21, 1995. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Tuesday,  August 
8, 1995,  at  10:00  a.m.,  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  810  First  Street  NE., 
Washington,  DC  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  Regulations  (18  CFR 
385.214). 
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For  additional  information,  contact 
Donald  Williams  at  (202)  208-0743  or 
Irene  Szopo  at  (202)  20fr-1602. 
Linwaod  A.  Walsoa.  Jr., 
Acting  Secntary. 

IFR  Doc.  95-18416  Filed  7-26-95;  8:45  am) 
■■XMQ  COM  crtT-oi-M 

[Docket  No.  CP»5-«23-00(q 

Northern  Na^ral  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

July  21. 1995. 

Take  notice  that  on  July  17. 1995. 
Northern  Natural  Gas  Company 
(Northern).  1111  South  103rd  Street, 
Omaha.  Nebraska  68124-1000.  filed  in 
Docket  No.  CP95-623-000  a  request 
pursuant  to  §§  157.205  and  157.212  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205.  - 
157.212)  for  authorization  to  upgrade 
facilities  at  an  existing  delivery  point  in 
Columbia  County,  Wisconsin,  under 
Northern's  blanket  certificate  issued  in 
Docket  No.  CP82-401-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northern  proposes  to  upgrade  the 
Portage  Town  Border  Station  #1  in  order 
to  accommodate  increased  deliveries 
Wisconsin  Power  &  Light  Company 
(WPAL)  under  Northern's  currently 
effective  throughout  service  agreements. 
It  is  stated  that  WP&L  has  requested  the 
upgrade  of  the  delivery  point  to 
accommodate  growth  of  gas 
requirements  in  the  area.  It  is  asserted 
that  Northern  would  use  the  upgraded 
delivery  point  for  the  delivery  of  up  to 
9.613  MMBtu  equivalent  of  natural  gas 
on  a  peak  day  and  1.956.013  MMBtu 
equivalent  on  an  annual  basis.  It  is . 
further  asserted  that  Northern  is 
presently  using  the  delivery  point  for 
the  delivery  of  up  to  6.113  MMBtu 
equivalent  on  a  peak  day  and  678.513 
K^ffitu  equivalent  on  an  annual  basis. 
It  is  explained  that  the  proposed 
increase  would  be  3,500  MMBtu 
equivalent  on  a  peak  day  and  1.277,500 
on  an  annual  basis.  It  is  stated  that  the 
volumes  to  be  delivered  would  not 
exceed  the  total  volumes  presently 
delivered  to  WP4L.  Tlie  construction 
cost  is  estimated  at  $166,898.  It  is  stated 
that  WP&L  will  reimburse  Northern  in 
the  amount  of  $154,159.  Northern  states 
that  it  has  sufficient  capacity  to  render 
the  proposed  service  without  detriment 
or  disadvantage  to  its  other  existing 
customers  and  that  its  tariff  does  not 
prohibit  the  proposed  upgrade  of  a 
delivery  point. 


Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  withdrawn  within  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
LiawoMl  A.  Watson.  Jr., 
Acting  Seavtary. 

IFR  Doc.  95-18415  Filed  7-26-95;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

FCC  Clarification  of  Manual  and 
Electronic  Filing  Process  for  the 
Broadband  PCS  "C  Block"  Auctton; 
Improved  Software  and  Instructions 
Provided— Electronic  Signatures  Are 
Acceptable 

July  14, 1995. 
Information  for  All  Filers 

By  Public  Notice,  released  June  13. 
1995,  the  Commission  announced  it  was 
suspending  the  June  15. 1995  filing 
deadline  for  the  FCC  Form  175 
applications  for  the  broadband  personal 
commimications  services  (PCS)  C  Block 
auction  and  would  return  any 
applications  filed  prior  to  the 
announcement  of  a  new  filing  deadline. 
The  Commission  established  a  new.  July 
28. 1995  filing  deadline  by  Public 
Notice  on  June  23. 1995.  By  this  Public 
Notice,  the  Commission  clarifies  that  it 
will  continue  to  accept  any  short  form 
applications  that  are  filed  up  to  the  July 
28  filing  deadline.  We  remind  bidders, 
however,  that  we  have  a  pending  rule 
making  proceeding  that  proposes 
changes  to  the  competitive  bidding  rules 
for  the  C  Block  auction.  See  Further 
Notice  of  Proposed  Rule  Making.  FCC 
95-263,  60  FR  34,201  (June  30, 1995). 
Bidders  may  want  to  wait  until  that 
proceeding  is  resolved  before  submitting 
their  FCC  Form  175  applications. 

Electronic  Filing  Instructions 

The  FCC  urges  applicants  for  the 
upcoming  broadband  Personal 
Communications  Services  (PCS)  "C 


block"  auction  to  file  their  FCC  Form 
175  applications  electronically  and 
emphasizes  that  the  electronic 
transmission  of  a  name  in  place  of  a 
handwritten  signature  is  p>ennitted. 

In  an  Order  released  April  21, 1995 
(April  21  Order),  electronic  filing  of 
applications  was  announced.  See  Order. 
DA  95-805.  The  April  21  Order  stated 
that  "handwritten  signatures  will 
continue  to  be  required  on  all 
applications  unless  and  imtil  specific 
procedures  are  established  for  electronic 
filing  of  such  applications.  Such 
procedures  will  be  implemented  by 
future  Public  Notices  in  the  Federal 
Register,  modified  application  forms, 
and  other  published  procedures."  Id.  at 
13. 

The  specific  procedures  for 
electronically  filing  applications  for  the 
C  Block  were  set  forth  previously  in  the 
Bidder  Information  Package  for  the  FCC 
Entrepreneurs'  Block  auction  on  Block 
C,  which  was  released  to  the  public  in 
May  1995.  The  Commission,  nowever,  is 
republishing  these  procedures,  as 
updated,  in  an  attachment  to  this  Public 
Notice,  which  will  be  printed  in  the 
Federal  Register  in  its  entirety.  See 
Attachment  A.  By  so  doing,  the  agency 
is  responding  to  concerns  that  electronic 
signatures  may  not  be  officially 
recognized  according  to  the  terms  of  the 
April  21  Order.  The  Commission  will 
accept  the  electronic  transmission  of  a 
name  as  a  valid  signature  on  all 
electronically  filed  FCC  Form  175 
applications  as  specified  in  Attachment 
A  to  the  Public  Notice. 

Also,  in  an  effort  to  make  it  easier  for 
applicants  to  file  electronically,  the 
Commission  has  improved  its  software 
to  facilitate  the  electronic  filing  process. 
Today,  in  re-releasing  electronic  filing 
procedures,  the  Commission  offers  new 
and  improved  instructions  on  how  to 
down-load  the  software  and  on 
electronic  filing  generally.  The  new 
software  will  be  available  starting 
Saturday.  July  15. 1995.  Anyone 
interested  in  filing  electronically  must 
down-load  the  new  software  package 
since  the  old  one  will  no  longer  be 
recognized  by  the  Commission's 
computer  system.  Any  information 
previously  submitted  to  the  electronic 
filing  system  has  been  purged. 
Therefore,  on  July  15. 1995.  electronic 
filing  will  be  available  to  the  public. 
Electronically  filed  applications  may  be 
modified  by  the  applicant  up  until  the 
filing  deadline.  5:30  p.m.  E.D.T.  on 
Friday,  July  28, 1995.  when  the 
information  submitted  by  the  applicant 
will  be  considered  a  formally  filed 
application.  All  applicants  are 
encouraged  to  file  electronically. 
Applicants  are  also  encouraged  to  watch 


for  Public  Notices  which  will  keep  them 
apprised  of  any  important  dates  or  rule 
changes  involving  the  C  Block  PCS 
auction. 

FCC  Auction  Hotline:  (202)  418-1400 
Wireless  Telecommunications 
Bureau:  News  Media  Contact — Stacey 
Reuben  Mesa  (202)  418-0654;  General 
Information— Anne  Linton  (202)  418- 
0660 

Federal  Communications  Commission. 
LaVarm  F.  Mardull. 
Acting  Secretary. 

Attachment  A — Electronic  Filing 
Information  and  Instructions 

In  order  to  be  eligible  to  bid  in  the 
FCC  action,  applicants  must  submit  an 
FCC  Form  175  application  to  the 
Commission.  The  Commission  recently 
implemented  a  remote  access  system  to 
allow  applicants  to  submit  their  FCC 
Form  application  electronically. 
Auction  applicants  will  have  the 
opportimity  to  file  their  applications 
either  electronically  or  manually  (via 
hard  copy).  Electronic  filing  will  enable 
the  appplicant  to:  (1)  Receive  interactive 
feedback  v^iile  completing  the 
application,  and  (2)  receive  immediate 
acknowledgment  that  the  FCC  Form  175 
has  been  submitted  for  filing. 

A  new  version  of  the  Remote  FCC 
Form  175  application  software  will  be 
available  for  downloading  beginning 
Saturday.  July  15, 1995.  The  old  version 
of  the  Remote  FCC  Form  175 
application  software  will  not  work.  Hiat 
is.  all  application  software  downloaded 
prior  to  Saturday,  July  15, 1995  will  not 
run  properly.  The  FCC  encourages 
applicants  to  file  electronically.  The 
remote  access  system  for  initial  filing  of 
the  FCC  Form  175  applications  will 
generally  be  available  24  hours  per  day. 

The  old  version  of  the  Remote  FCC 
Form  175  application  software  will  not 
work.  You  must  download  the  new 
version  of  the  Remote  FCC  Form  175 
application  software  to  file 
electronically.  If  you  had  previously 
downloaded  and  installed  the  FCC  Form 
175  application,  then  you  should  delete 
the  existing  FCC  Form  175  directory 
(usually  installed  as  c:/auction)  and  all 
files  within  it.  However,  if  you  do  not 
delete  the  directory  before  installation, 
then  during  installation  the  setup 
program  will  prompt  you  to  update  any 
existing  files.  You  MUST  update  all  the 
existing  files.  New  instructions  for 
downloading  the  application  as  well  as 
revised  instruction  for  filing 
electronically  are  attached. 

All  FCC  Form  175  applications 
submitted  to  the  FCC  previously  have 
been  DELETED  from  the  system. 


The  electronic  filing  process  consists 
of  an  initial  filing  period  and  a 
resubmission  period  to  make  minor 
corrections. 

Applicants  who  file  FCC  Form  175 
application  electronically  will  NOT  be 
required  to  transmit  an  original  or 
electronic  signature.  However,  by 
submitting  the  form  electronically  the 
certifying  official  has  made 
representation  that  they  are  an 
authorized  representative  of  the 
applicant  for  the  license(s)  selected,  and 
that  they  have  read  the  instructions  and 
the  certifications  and  all  matters  and 
things  stated  in  the  application  and 
attachments  including  exhibits,  are  true 
and  correct. 

Late  applications  (i.e.,  any 
applications  filed  after  5:30  p.m.  E.D.T. 
on  Friday,  July  28, 1995)  or 
unconfirmed  submissions  of  electronic 
data  will  not  be  accepted. 

The  following  provides  a  general 
description  of  the  electronic  filing 
software. 

Note:  Ail  ownership  docimientation  (for 
electronic  filing)  must  be  formatted  as  ASQI 
Text  (.TXT)  file(s),  so  be  prepared  and  have 
the  61e(s)  ready  prior  to  accessing  the  remote 
FCCFomil75. 

The  remote  FCC  Form  175  submission 
software  will  prompt  the  appUcant  for 
an  FCC  Account  Number.  The  FCC 
Account  number  that  is  required  to  log 
in  to  the  software  is  the  same  as  what 
is  required  in  Item  7  of  the  FCC  Form 
175  application.  This  number  will  be 
used  to  identify  and  track  applications. 
Applicants  must  create  this  number 
using  their  Taxpayer  Identification 
Number  (TIN)  vrith  a  prefix  of  "0".  i.e.. 
0123456789.  If.  and  only  if.  an  applicant 
does  not  have  a  Taxpayer  Identification 
Number,  the  applicant  may  use  its  ten 
digit  area  code  and  telephone  number 
(i.e..  5552345678). 

In  addition,  the  applicant  will  be 
required  to  enter  a  self-assigned 
password.  This  password  must  be 
entered  in  both  the  password  and  the 
verify  password  fields.  Be  careful  when 
entering  the  passwords  since  the  data 
entry  is  case  sensitive.  The  applicant 
will  need  to  remember  the  exact 
spelling  of  the  password  and  keep  it 
secure.  In  the  event  that  an  applicant 
loses  its  password  to  the  remote 
electronic  filing  system,  the  applicant 
most  notify  the  FCC  Technical  Support 
Hotline  at  (202)  414-1260  and  will  be 
required  to  obtain  a  replacement  code  in 
person  at  the  auction  sKe  located  at  2 
Massachusetts  Avenue.  NE  in 
Washington,  D.C.  Only  the  certifying 
official  or  one  of  the  authorized  bidders 
will  be  able  to  obtain  a  replacement 
password  and  two  forms  of 


identification  will  be  required  (at  least 
one  of  which  must  be  a  photo 
identification).  To  ensure  the  security  of 
the  filed  applications,  replacement 
passwords  will  not  be  provided  over  the 
telephone. 

Further,  if  an  applicant  exits  the  FCC 
Form  175  without  ever  submitting  the 
application,  the  password  associated 
with  the  FCC  Account  Number  and  any 
data  entered  will  NOT  be  saved. 

The  FCC  Form  175  submission 
software  contains  seven  main  screens. 
The  first  screen  is  the  "Profile"  screen 
which  is  used  to  capture  the  general 
FCC  Form  175  information.  The  second 
screen  is  the  "Licenses"  screen  which  is 
used  to  select  the  licenses  for  which  the 
applicant  wishes  to  apply.  The  third 
screen  provides  the  "Required 
Certifications"  prior  to  submitting  their 
application.  Tlie  fourth  and  fifth  screens 
are  used  to  submit  the  required 
"Ownership"  information.  Applicants 
must  provide  their  ownership 
documentation  in  an  ASCII  Text  (.TXT) 
file  format.  The  sixth  screen  allows  the 
applicant  to  enter  a  &«e-form  waiver 
request.  The  last  screen  provides  the 
instructions  for  filing  the  FCC  Form  175. 

ff  the  applicant  exits  the  remote 
access  system  prior  to  submitting  their 
FCC  Form  175,  the  information  that  they 
entered  during  the  session  will  not  be 
saved. 

The  electronic  filing  method  will 
captiue  all  of  the  infoimation  required 
on  the  FCC  Form  175  and  will 
electronically  submit  the  application  to 
the  FCC  when  the  Form  175  has  been 
properly  completed  and  the  applicant 
presses  the  submit  button.  The  system 
will  provide  interactive  error  messages 
to  help  ensure  the  application  contains 
the  required  information.  Applicants 
that  file  their  FCC  Form  175 
applications  electronically  through  the 
FCC  remote  access  system  will  be  able 
to  print  their  completed  application. 

The  Commission  will  prohibit 
submission  of  FCC  Form  175 
applications  after  the  deadline  and 
encourages  applicants  to  file  their 
applications  early  in  order  to  ensure 
that  their  applications  are  submitted 
and  confirmed. 

After  the  FCC  Form  175  has  been 
successfully  submitted,  the  option  to 
generate  and  complete  the  FCC  Form 
159  (FCC  Remittance  Advice  Form)  will 
be  offered.  The  FCC  Form  159  screen 
allows  the  applicant  to  prepare  and 
print  its  FCC  Form  159  which  must 
accompany  its  upfront  payment  to 
participate  in  the  auction.  Certain 
information  will  automatically  appear 
on  the  screen  based  on  the  information 
entered  on  the  applicant's  FCC  Form 
175  application  (i.e.,  the  name  and 
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address  of  the  applicant,  the  payment 
type  code,  the  FCC  Code  1  (auction 
niunber).  etc.).  The  FCC  Form  159 
should  be  completed,  submitted  and 
printed.  The  printed  copy  must 
accompany  an  applicant's  upfront 
payment  if  the  applicant  is  paying  by 
cashier's  check  or  must  be  foxed  to 
Mellon  Bank  at  (412)  236-5702  if  the 
applicant  wishes  to  submit  its  upfront 
payment  by  wire  transfer. 

After  the  initial  submission  period 
deadline,  the  Commission  will  issue  a 
Public  Notice  which  will  identify 
accepted,  incomplete  and  rejected 
applications  and  the  markets  in  which 
each  apphcant  has  apphed.  All 
applications  are  sUll  subject  to  FCC 
approval.  AppUcants  who  submit  their 
FCC  Form  175  electronically  will  need 
to  check  the  Public  Notices  to  verify 
acceptance  of  their  application. 

During  the  resubmission  period, 
applicants  can  make  minor  corrections 
to  their  FCC  Form  175  application 
electronically.  AppUcants  will  not  be 
permitted  to  modify,  their  Ucense 
selection(s),  change  their  certifying 
oEBcial,  or  change  control  of  the 
applicant.  If  the  FCC  Form  175  is 
initially  submitted  electronically,  then 
any  modifications  to  the  form  must  also 
be  submitted  electronically.  Furthw, 
minor  modifications  to  FCC  Form  175 
appUcations,  intended  to  correct 
applications  initially  determined  to  be 
incomplete,  must  be  submitted  priorto 
the  deadline  for  resubmissions  stated  in 
the  PubUc  Notice  that  identifies  the 
accepted,  incomplete  and  refected 
applications. 

Once  the  Public  Notice  is  released 
which  identifies  the  accepted, 
incomplete,  and  rejected  applications, 
remote  access  system  users  will  be 
allowed  to  review  other  applicants'  FCC 
Form  175  appUcations  online. 

The  FCC  Form  175  review  software 
may  be  used  to  review  and  print  other 
applicants'  FCC  Form  175s.  It  also 
provides  the  abihty  to  download  other 
applicants'  FCC  Form  175s  once  the 
FCC  Form  175  resubmission  period  has 
started. 

The  remote  access  system  for  initial 
filing  of  the  FCC  Form  175  apphcations 
will  generally  be  available  24  hours  per 
day.  Once  the  Public  Notice  that 
identifies  the  accepted,  incomplete  and 
rejected  appUcations  has  been  released 
by  the  Commission,  the  remote  access 
system  will  generaUy  be  available  on  a 
24  hour  basis  for  resubmission  of  FCC 
Form  175  applications  to  make  minor 
corrections  and  for  the  pubUc  to  access 
other  FCC  Form  175  filings.  During 
certain  FCC  required  timeframes  the 
system  may  not  be  available  due  to 
internal  maintenance  and  process 


requirements  or  other  unforeseen 
technical  difficulties.  A  message  will  be 
provided  when  access  is  denied. 

Those  appUcants  who  wish  to  file 
their  FCC  Form  175  electronically  or 
review  other  FCC  Form  175  appUcations 
online  will  need  to  carefully  review  the 
Bidder's  Information  Package  and  aU 
subsequent  Public  Notices.  For 
technical  assistance  in  downloading, 
extracting  or  installing  the  FCC 
application  software  contact  the  FCC 
Technical  Support  Hotline  at  (202)  414- 
1260. 

After  the  deadline  for  resubmitting 
corrected  appUcations,  the  Commission 
will  release  another  Public  Notice 
announcing  all  appUcations  that  have 
been  accepted  for  filing. 

There  is  no  appUcation  fee  required 
when  filing  an  FCC  Form  175.  However, 
to  be  eUgible  to  bid,  an  appUcant  will 
have  to  submit  an  upfront  payment.  In 
a  pending  rulemaking  proceeding,  the 
Commission  is  considering  charging 
fees  for  software  and  on-line  computer 
services  associated  with  bidding  and 
viewing  other  appUcations.  900  Number 
Fee  Schedule  Notice  of  Proposed 
Rulemaking.  WTB  Docket  No.  95-69, 10 
FCC  Red  7066  (1995). 

The  following  provides  information 
about  electronic  filing  and  remote 
access.  It  is  divided  into  three 
functional  and  technical  parts: 
Part  1:  Hardware  and  Software 

Reqiiirements  and  Instructicms  for 

'     Installing  Electronic  Filing  Software 

P^  2:  Instructions  for  using  the  remote 

J     FCC  Form  175  Submission  Program 

Part  3:  Instructions  for  using  the  remote 

FCC  Form  175  Review  Program. 

Part  1 — Hardware  and  Software 
Requirements  and  InstnictionB  fur 
Installing  Electronic  Filing  Software 

About  Your  Software 

The  FCC  Form  175,  bid  submission 
and  round  results  viewer  aU  require  ppp 
software  that  is  Winsock  vl.l  compUant 
to  access  the  FCC  system.  Configuration 
parameters  for  Trumpet  v2.0b, 
NetManage  Chameleon  v4.1  and 
Wollongong  Pathway  Access  for 
Windows  v3.2  software  are  included  in 
the  appendix. 

Recommended  Hardware  and  Software 
Requirements  to  Access  the  FCC 
Auction  System 

You  will  need  at  minimimi  the 
following  hardware: 

•  CPU:  hitel®  80386  or  above  (80486 
or  faster  recommended). 

•  RAM:  8MB  RAM  (more 
recommended  if  you  have  multiple 
applications  open). 

•  Hard  Disk:  10MB  available  disk 
space. 


/ 


•  1.44MB  Floppy  Drive  (to  install  the 
FCC  Form  175), 

•  Three  blank  MS-DOS«  formatted 
1.44MB  floppy  disks. 

•  Modem:  v.32bi8  14.4bps  Hayes® 
compatible  modem. 

•  Monitor.  VGA  or  above. 

•  Mouse  or  other  pointing  device. 

•  Microsoft*  WindowsTM  3.1  or 
above,  or  Microsoft®  Windows  for 
WorkGroups'"'**  v3.11  or  above. 

•  PPP  asynchronous  communications 
pmckage  Winsock  vl.l  compUant 

The  FCC  Form  175  has  not  been 
tested  on  a  Macintosh  or  OS/2 
environment.  Therefore  the  FCC  will 
not  provide  assistance  to  those  who 
cannot  run  Microsoft  Windows  3.1  or 
above,  or  Windows  for  Workgroups 
v3.ll  or  above  in  an  enhanced  mode. 
This  includes  any  other  emulated 
Windows  environments. 

If  your  Windows  is  in  a  netwoiked 
environment,  you  should  check  with 
your  local  network  administrator  for  any 
potential  confUcts  with  the  ppp 
software  package  you  will  use  to 
connect  to  the  FCC  network.  This 
usually  includes  any  TCP/IP  installed 
network  protocol. 

Phone  Numbers 

The  FCC  Auction  Network  phone 
number  for  your  ppp  commimications 
package  is  202-408-7835.  Technical 
support  for  installing  or  using  the  FCC 
Form  175  appUcation  can  be  reached  at 
202-414-1260.  The  FCC  Auction  BBS 
niunber  is  202-682-5851.  The  general 
FCC  Auction  Hotline  niunber  is  202- 
418-1400. 

Various  Programs  on  the  Internet 

The  follo%ving  is  a  Ust  of  various 
programs  that  can  be  found  on  the 
Internet.  These  files  can  be  downloaded 
via  ftp  (be  sure  to  download  in  binary 
mode). 

Trumpet  v2.0b  can  be  found  at 
oak.oakland.edu  in  the  following 
directory  /simtel/win3/winsock  as 
twsk20b.zip.  The  newest  version. 
Trumpet  v2.1c,  can  be  found  at 
ftp.trumpet.com.au  in  the  directory 
/winsock  as  twsk21c.2ip.  You  will  need 
PKWare's  v2.04g  pkunzip.exe  to 
uncompress  these  files. 

PKWare  v2.04g  can  be  found  at 
oak.oakland.edu  in  the  foUowing 
directory  /simtel/msdos/zip  as 
pkz204g.exe.  This  is  a  self-extracting 
file.  Type  pk2204g.exe  to  extract  the  file 
pkunzip.exe. 

Please  be  aware  of  any  licensing 
issues  for  these  shareware  products.  The 
information  is  included  in  the 
respective  package. 


Installing  Your  PPP  Software 

Before  you  can  use  the  FCC  Form  175, 
you  will  need  to  install  the  ppp 
software.  The  ppp  software  should 
include  documentation  sufficient  to 
install  their  product.  Please  see  the 
appendix  for  various  ppp  software  hints 
and  configuration  parameters. 

Where  to  Get  Form  1 75 

On  the  Internet,  you  can  connect  via 
anonymous  ftp  at  fcc.gov.  Login  using 
the  account  name  anonymous  and  use 
your  Internet  e-mail  address  as  the 
password.  The  file  F175V2.EXE  can  be 
found  in  the  following  dir:  /pub/ 
Auctirais/PCS/Broadband/BTA.  Set  to 
binary  before  you  download  the  file. 

If  you  wish  to  use  the  FCC  Auctions 
BBS,  dial  202-682-5851  (set  your 
modem  to  8  databits,  no  parity  and  1 
stop).  To  download  the  FCC  Form  175 
application,  you  will  need  a 
communications  program  that  can 
handle  at  least  xmodem  protocol  and 
preferably  zmodem  protocol. 

Detailed  Internet  Instruction 

To  access  the  FCC  ftp  server,  you  will 
need  to  have  access  to  the  Internet  and 
ftp  client  software.  The  foUowing  are 
instructions  for  the  command  line 
version  of  ftp.  Graphical  ftp  interfaces 
may  differ;  please  check  with  your  Icoal 
computer  speciaUst.  Connect  to  the  FCC 
ftp  server,  usually  by  typing  ftp  fcc.gov. 

•  At  the  user  name  prompt,  type 
anonymous  and  press  [Enter]. 

•  At  the  password  prompt,  type  your 
Internet  e-mail  address  and  press 
(Enter). 

•  Type  binary  so  you  can  download 
binary  files  and  press  [&iter]. 

•  Change  your  current  directory  to 
the  BTA  directory  by  typing:  cd/pub/ 
Auctions/PCS/Broadband/BTA  and 
press  [Enter]. 

•  Type  get  F175V2.EXE  and  press 
[Enter]. 

•  To  exit,  type  bye  and  press  [Enter]. 

Detailed  BBS  Instructions 

To  access  the  FCC  Auctions  BBS,  you 
will  need  a  PC  with  a  modem  and  a 
communications  package  that  can 
handle  at  least  xmodem  protocol.  Use 
the  communications  package  to  dial  in 
to  202-682-5851.  Use  the  settings  of  8 
data  bits,  no  parity  and  1  stop  bit  (8,n,l). 

New  users  foUow  steps  1-6.  otherwise 
go  to  step  7: 

1.  Type  New  and  press  [Enter].  If  the 
word  ANSI  is  blinking,  type  Y  for  Yes. 
If  the  word  ANSI  is  not  blinking,  type 
N  for  No. 

2.  Type  in  your  first  and  last  name 
and  press  [Enter].  This  wiU  be  your 
login  name. 


3.  Type  in  your  Telephone  number 
and  press  [Enter]. 

4.  Type  in  your  Fax  number  and  press 
[Enter]. 

5.  Type  in  what  you  want  your      ^ 
password  to  be  and  press  [Enter]. 

6.  Retype  the  password  for 
verification  and  press  [Enter]. 

After  the  account  is  generated: 

7.  Type  B  for  Broadrand  Auction  and 
press  [Enter]. 

8.  Type  B  for  BTA  Auction  and  press 
[Enter]. 

9.  tSt«  P  to  download  proraam  files. 

10.  Move  the  cursor  to  the  file 
F175V2.EXE,  type  [Control-D]  (hold  the 
Ctrl  key  down  and  press  the  D  key)  for 
Download  and  press  [Enter]. 

11.  Type  the  letter  representing  the 
transfer  protocol  you  want  to  use  and 
press  [Enter].  How  the  file  is 
downloaded  and  where  it  gets 
downloaded  depends  on  the  package 
being  used. 

12.  When  the  file  has  finished 
downloading,  press  [Enter]. 

Repeat  steps  9  through  12  to 
download  another  file  or  press  X  and 
[Enter]  to  exit  the  screen. 

To  Exit: 

Type  X  to  exit  and  press  [Enter]  and 
continue  to  press  [Enter]  until  asked  if 
you  want  to  exit  the  BBS.  Answer  Y  for 
Yes  when  asked  to  verify  that  you  want 
to  exit. 

Creating  Installation  Disks  From 
Downloaded  Files 

After  you  download  the  file 
F175V2.EXE,  create  the  FCC  Form  175 
installation  disks.  You  will  need  to  have 
three  (3)  blank  MS-DOS*  formatted  3.5" 
1.44MB  disks.  To  create  the  installation 
disks,  type  at  the  MS-^X)S  prompt: 
F175V2/! 

The  F175V2  program  will  first 
decompress  several  files  and  then  run  a 
batch  file  to  create  the  installation  disks. 
Please  foUow  the  instructions  on  the 
screen. 

Installing  FCC  Form  1 75  Disks 

If  you  had  previously  downloaded 
and  installed  the  FCC  Form  175 
appUcation  then  you  should  delete  the 
existing  FCC  Form  175  directory 
(usually  instaUed  as  c:Nauction)  and  all 
files  within  it.  However,  if  you  do  not 
delete  the  directory  before  installation^ 
then  during  installation  the  setup 
program  wiU  prompt  yon  to  update  any 
existing  files.  You  MUST  update  aU  the 
existing  files. 

After  you  create  the  installation  disks, 
restart  Windows  and  run  SETUP  .EXE 
from  installation  Disk  1  of  3  and  follow 
the  instructions  on  the  screen.  Before 
running  the  installed  FCC  Form  175,  be 
sure  you  have  started  and  successfuUy 
connected  usiug  your  ppp  software. 
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Running  FCC  Form  1 75 

After  the  FCC  Form  175  installation 
completes,  you  wiU  have  a  new  Program 
Manager  group  caUed  FCC  Auction  with 
two  icons:  Remote  FCC  Form  175 
Submit  and  Remote  FCC  Form  175 
Review.  You  must  start  the  ppp  software 
and  be  connected  before  you  start  either 
the  Remote  FCC  Form  175  Review  or 
Remote  FCC  Form  175  Submit.  To  start 
up  either  the  Remote  FCC  Form  175 
Submit  or  the  Remote  FCC  175  Review, 
you  double  cUck  the  respective  icon. 
When  you  are  finished  with  either  FCC 
Form  175  program,  be  sure  to 
disconnect  &t>m  the  FCC  Network  via 
your  ppp  software. 

Appendix — Inetalling  Trumpet  v2.ob  or 
id^er 

If  you  already  have  some  kind  of  TCP/ 
IP  networking  package  installed,  the 
Trumpet  Winsock  program  may  not  nm. 
Contact  your  LAN  administrator  for 
assistance.  Tnunpet  versions  2.0b  and 
2.1c  have  successfuUy  been  tested  to 
work  with  the  FCC  network. 

Copy  the  files  winsock.dll, 
tcpman.exe,  hosts,  services,  login.cmd. 
bye.cmd,  setup.cmd,  sendreg.exe,  and 
protocol  to  a  suitable  directory, 
e.g.,  c/trumpet 

The  essential  files  are: 
winsock.  dU    the  core  of  the  Trumpet 

TCP/IP  driver 
tepman.exe    controlling  program  for 

the  Winsock 
sendreg.exe    registration  program 
hosts    Ust  of  host  nam^^ 
services    Ust  of  Internet  services 
protocol    Ust  of  Internet  protocols 
login.cmd    Trumpet  script  file  to 
connect  to  the  FCC  Network 
bye.cmd    Trumpet  script  file  to 

disconnect  irom  the  FCC  Network 
setup.cmd    Trumpet  setup  file  to 
connect  to  the  FCC  Network 

Modify  the  path  line  in  your 
autoexecbat  to  contain  a  reference  to 
that  directCHy. 
e.g.,  path  c:/trumpet;c7dos;c:/window8 

Make  sure  it  is  active  by  rebooting 
yoiu  computer.  Now  you  are  ready  to 
start  windows. 

From  windows,  start  up  tcpman  by 
selecting  File  |  Run  frvm  the  file 
manager,  then  type  tcpman.  If  this  foils, 
the  path  is  probably  not  set  up  correctly. 
Please  fix  it  before  proceeding.  Later, 
you  can  set  up  tcpman  as  an  icon  so  it 
can  be  started  directly. 

Assuming  you  are  a  first  time  user,  a 
setup  screen  wiU  appear  giying  you  a 
number  of  options  to  fillM.  You  wiU 
need  to  fill  in  the  following  details  to 
enable  the  TCP  package  to  function.  If 
you  are  unclear  on  any  of  them,  try  to 
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seek  some  help  from  qualified  Internet 
support  staff — it  will  save  you  a  lot  of 
time. 

First  click  on  Internal  PPP.  Some  of 
the  parameters  will  be  grayed  and  others 
ungrayed. 

Name  server 

•  Enter  name  server  IP  address 
165.135.22.249  for  DNS  searches. 

Domain  suffix 

•  Enter  doman  suffix  fcc.gov 
MTU 

•  Maximum  Transmission  Unit,  set  to 
1500.  Related  to  TCP  MSS  usually  TCP 
MSS  +  40  (Numeric) 

TCPRWIN 

•  TCP  Receive  Window,  set  to  4096. 
It  is  recommended  that  this  value  be 
roughly  3  to  4  times  the  value  of  TCP 
MSS  (Numeric). 

TCP  MSS 

•  Maximum  Segment  Size,  set  to 
1460. 

support 

•  your  modem  port  niunber  l=coml, 
2=com2  etc..  (numeric). 

Baud  rate 

•  The  speed  you  wish  to  run  at 
(numeric),  set  to  the  maximum  modem 
DTE  speed  or  57600.  Up  to  115200  is 
supported  although  speeds  greater  than 
19200  require  suitable  hardware. 

Hardware 

•  Handshake  Should  be  checked. 
The  rest  of  the  details  should  be 

grayed  out  and  you  need  not  try  to  fill 
them  in.  When  you  are  done.  cUck  on 
(OK). 

Under  the  Dialler  1 1.  setup.cmd: 

•  Set  the  telephone  number  to:  202- 
408-7835.  You  may  need  to  add  a 
dialing  prefix 

•  Leave  the  login  usemame  blank 
(i.e.,  no  usemame) 

•  Leave  the  login  password  blank 
(i.e..  no  password) 

Under  the  file  |  PPP  Options 

•  Do  not  enable  PAP. 

If  you  decide  to  use  the  login  script 
login.cmd.  you  will  need  to  use  a  text 
editor  and  modify  the  following  lines  by 
using  the  pound  symbol  (')  at  the 
beginning  of  the  Une.  The  line  number 
is  the  approximate  location: 
Lines  71  and  72 

» input  30  Suserprompt 

•  output  $usemame/13 
Lines  76  and  77 

•  input  30  Spassprompt 


•  output  $password/13 
Line  81 

'  input  30  Sprompt 
Line  86 

'  output  $pppcmd/13 
Line  88 

•  input  30/n 

If  all  goes  well,  the  Trumpet  WLosock 
will  be  initialized.  You  are  now  ready 
to  start  using  the  Winsock. 

Remember,  before  you  use  the  FCC 
Form  175,  you  will  need  to  be 
connected.  To  connect,  select  Dialler  | 
Login  on  the  menu  bar.  After  finishing 
the  FCC  Form  175,  you  should 
disconnect  from  the  FCC  network  by 
selecting  Dialler  |  Bye. 

Detailed  Configuration  Information 
Using  NetManage  Chameleon  v4.1 

Install  the  software  as  instructed  by 
the  NetManage  installation  routine. 
Activate  the  Custom — Connect  Here 
icon  in  the  Program  Manager  Internet 
Chameleon  group.  Setup  Qiameleon's 
parameters  with  the  following: 

Under  the  Custom  menu  Interface  |  Add: 

•  Set  the  Name  to  FCC 

•  Set  the  Type  to  PPP. 

Under  the  Custom  menu    Setup  |  Port: 

•  Set  the  Baud  Rate  to  the  maximum 
DTE  speed  of  your  modem,  usually 
57600  bps  for  14.4  kbps  modems. 

•  Set  Uie  Data  Bits  to  8. 

•  Set  the  Stop  Bits  to  1. 

•  Set  the  Parity  to  none. 

•  Set  the  Flow  Control  to  Hardware. 

•  Set  the  Connector  to  match  your 
modem  comm  port. 

Under  the  Custom  menu    Setup  | 
Modem: 

•  Select  the  modem  that  most  closely 
matches  your  modem.  HayesO  is  the 
most  common  choice. 

Under  the  Custom  menu    Setup  |  Kal: 

•  Type  in  the  dial  edit  box:  202-408- 
7835.  You  may  need  to  add  a  dialing 
prefix. 

Under  the  Custom  menu    Setup  |  Login: 

•  Leave  User  Name  blank. 

•  Leave  User  Password  blank. 

Under  the  Services  |  Domain  Servers: 

•  Set  the  IP  address  to  the  mmiber 
165.135.22.249 

Remember,  before  you  use  the  FCC 
Form  175.  you  will  need  to  be 
connected.  To  connect.  cUck  on  Connect 
on  the  menu  bar.  After  finishing  the 
FCC  Form  175,  you  should  disconnect 
from  the  FCC  network  by  clicking  on 
Disconnect. 


Configuration  Information  For  Using 
Wollongong  Pathway  for  Windows  v3.2 

Install  the  Pathway  Rimtime  for 
Windows  v4.0  software  using  the 
Wollongong  installation  routine.  During 
setup,  you  will  be  required  to  provide 
the  following  parameters:  (you  may 
enter  anything  for  information  not 
listed): 

•  Set  the  Adapter  to  SUP/CSLIP/PPP 
connection. 

•  Set  the  Domain  Name  to  fcc.gov. 

•  Set  the  IP  Address  to  0.0.0.0. 

•  Set  the  Subnet  Mask  to  255.255.0.0. 

•  Set  the  DNS  Server  to  the  number 
165.135.22.249. 

After  the  installation,  start  Dialer 
found  in  the  Pathway  Access  Program 
Manger  group.  Enter  a  new  profile  (File 
I  New)  and  supply  the  following 
relevant  information: 

•  Set  the  Telephone  Number  to:  202- 
408-7835.  You  may  need  to  add  a 
dialing  prefix. 

•  Set  the  Port  to  match  your  modem 
comm  port 

•  Set  the  Baud  Rate  to  the  maximimi 
DTE  speed  of  your  modem 

•  Check  Driver  Parameters'  Flow 
Control 

•  Under  Protocol,  select  PPP 

•  In  the  script  text  box,  have  only  the 
following  command: 

SEND: 

When  you  are  finished,  click  on 
[Save]  and  provide  a  filename  for  your 
new  profile. 

Before  you  use  the  FCC  Form  175 
programs,  you  must  be  connected.  To 
connect,  click  on  Dial  on  the  tool  bar. 
After  you  are  connected.  Dial  will  gray 
out  and  Disconnect  will  be  made 
available.  After  finishing  the  FCC  Form 
175  programs,  you  should  disconnect 
from  the  FCC  Network  by  clicking  on 
Disconnect. 

General  Setup  for  Unsupported  or 
Unlisted  PPP  Software 

It  is  possible  to  use  ppp  software  that 
we  have  not  tested.  The  following 
information  should  provide  enough 
information  to  make  your  software 
work.  However,  if  your  software  cannot 
confirm/establish  Uie  following 
parameters,  you  will  need  to  get  one  of 
the  tested  ppp  software.  The  FCC  will 
not  provide  support  for  any  untested 
software  product. 

1.  Set  the  ppp  software  to  ppp  mode 
(do  not  set  for  sUp). 

2.  Set  the  domain  name  server  to 
165.135.22.249. 

3.  Set  the  domain  suffix  to  fcc.gov. 

4.  Set  the  phone  niunber  to:  202-408- 
7835.  You  may  need  to  add  a  dialing 
prefix. 

5.  Be  sure  to  set  the  Baud  Rate  to  the 
maximum  DTE  modem  speed.  This  is 


usually  57600  bps  for  14.4  kbps 
modems. 

6.  Sot  the  modem  parameters  to  8  data 
bits,  no  parity  and  1  stop  (if  needed,  set 
flow  control  to  hardware). 

Note:  Spry's  Interiiet-in-a-Box  foiled 
our  testing  procedures. 

Part  2 — Instructioiu  For  Using  The 
Remote  FCC  Form  175  Submission 

The  Remote  FCC  Form  175 
Submission  program  must  first  be 
installed.  You  MUST  start  the  ppp 
software  and  be  connected  to  the  FCC 
Remote  Electronic  Auction  System 
before  you  start  the  FCC  Form  175 
program.  If  you  have  not  successfully 
connected  to  the  System,  you  will 
receive  an  error  message  after  the 
Account  Verification  Login  Screen 
stating  that  you  were  unable  to  connect 
to  the  server. 

Once  you  have  successfully 
coimected.  double-cUck  on  the  Remote 
FCC  Form  175  Submission  icon  to  load 
the  apphcation. 

Use  the  TAB  key  or  the  mouse  to 
redirect  the  ciusor  so  the  data  may  be 
entered.  The  data  entry  for  this 
application  is  case  sensitive,  therefore 
be  careful  to  type  using  either  lower 
case  and/or  upper  case  exactly  as  you 
want. 

In  the  lower  right  comer  of  the  FCC 
Form'175  program  is  an  icon  with  a 
question  mark  representing  the  Help 
facility.  Click  on  the  Help  facility  for 
definitions  and  additional  instructions 
on  how  to  use  the  FCC  Form  175. 

PleaM  Note:  If  you  exit  the  FCC  Form  175 
without  ever  submitting  the  application,  then 
the  information  that  was  entered  and  the 
password  associated  with  that  FCC  Account 
Number  wall  NOT  be  saved. 

After  you  have  finished  using  the 
Remote  FCC  Form  175  Submission 
program,  you  should  disconnect  from 
the  FCC  System. 

The  first  screen  to  appear  will  be  the 
Welcome  Screen. 

Welcome  Screen 

Select  the  appropriate  auction  number 
(in  this  case  auction  '5')  by  using  the 
mouse  to  advance  to  the  arrow  just 
below  the  word  Auction. 

Chdc  on  Ok  to  continue  the 
submission  process.  The  next  screen  to 
appear  will  be  the  Account  Verification 
Login  Screen. 

To  exit  the  remote  FCC  Form  175 
application,  click  on  the  Exit  button  and 
enter  either  a  'Y'  or  click  on  'Yes*  in 
response  to  the  message  box  that  asks 
'Are  you  sure  you  want  to  exit  the 
application?'. 


Account  Verification  Login  Screen 

Please  Note:  The  data  entry  for  this 
application  is  case  sensitive,  therefore 
be  careful  to  type  using  either  lower 
case  and/or  upper  case  exactly  as  you 
want. 

Enter  your  ten  digit  FCC  Account 
Niunber.  This  is  your  Taxpayer 
Identification  Number  (TW)  with  a 
prefix  of  '0'  or  your  ten  digit  telephone 
number  (if  you  do  not  have  a  TIN). 

Use  the  TAB  key  or  the  mouse  to 
advance  to  the  password.  On  the  initial 
entry  of  this  screen,  you  will  be  defining 
your  confidential  password.  The 
password  must  be  a  minimum  of  five 
characters  and  a  maximum  of  ten 
characters.  It  must  be  entered  in  BOTH 
the  password  and  the  verify  password 
fields.  Please  be  careful  when  typing  the 
passwords  since  the  data  entry  is  case 
sensitive.  You  will  need  to  remember 
the  exact  spelling  of  your  password  and 
keep  it  secure. 

Click  on  Ok  to  continue  the  FCC  Form 
175  submission  process.  The  next 
screen  to  appear  %vill  be  the  Profile 
Screen. 

Click  on  the  Cancel  button  to  exit  the 
Account  Verification  Login  Screen. 

Entering  Data  on  the  Profile  Screen 

Please  Note:  After  entering  the  Profile 
information,  you  will  need  to  click  on  each 
tab-atthe  top  of  the  screen  to  navigate 
through  the  entire  FCC  Form  175. 

Click  on  the  Instructions  tab  (at  the 
top  of  the  screen]  to  review  the 
instructions  for  filing  the  FCC  Form  175. 

The  Profile  Screen  is  used  to  capture 
the  general  FCC  Form  175  information. 
The  FCC  Form  175  will  be  displayed 
with  your  FCC  Account  Number  and  the 
auction  number  prefilled.  The  filing 
phase  appears  in  the  lower  left  comer  of 
the  screen  in  red. 

Enter  the  applicant  name. 

Enter  the  applicant  address,  city, 
state,  and  zip  code. 

Click  on  the  applicable  applicant 
classification  box.  Click  on  the  box 
again  to  reset  the  box. 

If  you  are  eligible  to  bid  on 
entrepreneurial  block  Ucenses.  then 
click  on  the  appropriate  entrepreneurial 
block  box(es).  Click  on  the  box  again  to 
reset  the  box. 

Click  on  all  applicable  designated 
entity  boxes.  Click  on  the  box  again  to 
reset  the  box. 

Enter  the  person(s)  authorized  to 
submit  and  withdraw  a  bid.  Enter  the 
name  in  First  Name.  Middle  Initial.  Last 
Name  order. 

Click  on  the  Required  Certifications 
tab  (at  the  top  of  the  screen)  to  review 
the  certification  requirements.  This 
screen  provides  the  certification 


requirements  for  fiUng  the  FCC  Form  - 
175.  AppUcants  should  read  the 
'Certifications'  listed  on  the  FCC  Form 
175  carefully  before  submitting  the 
application.  These  certifications  help  to 
ensure  a  foir  and  competitive  auction 
and  require,  among  other  things, 
disclosure  to  the  Commission  of  certain 
information  on  applicant  ownership  and 
agreements  or  arrangements  concerning 
the  auction.  Submission  of  a  false 
certification  to  the  Commission  may 
result  in  penalties,  including  monetary 
forfeitures,  license  forfeitures,  and 
ineligibility  to  participate  in  future 
auctions,  and/or  criminal  prosecution. 

Click  on  the  Profile  tab  (at  the  top  of 
the  screen)  to  retxmi  to  the  FCC  Form 
175  profile  information  and  reposition 
the  cursor  to  the  box  labeled  'Name  of 
Person  Certifying'. 

Enter  the  person  certifying  the 
application.  Enter  the  name  in  First 
Name,  Middle  Initial,  Last  Name  order. 

Enter  the  title  of  the  person  certifying 
the  application. 

Enter  the  contact  person.  Enter  the 
name  in  First  Name,  Middle  Initial.  Last 
Name  order. 

Enter  the  contact  person's  telephone 
number  and  fax  number. 

Click  on  the  Licenses  tab  (at  the  top 
of  the  screen)  to  select  the  licenses  for 
which  you  wish  to  apply. 

Entering  Data  on  the  Licenses  Screen 

Please  Note:  This  information  will  not  be 
available  for  update  after  the  initial  FCC 
Form  175  filing  period  has  ended. 

The  Licenses  Screen  is  used  to 
capture  the  licenses  for  which  you  wish 
to  apply. 

The  licenses  that  are  offered  in  the 
specified  auction  will  be  displayed  in 
the  'Available  Licenses'  box. 

If  you  wish  to  apply  for  all  markets, 
then  click  on  the  box  next  to  the  words 
'Markets  All'.  CUck  again  on  the  box  to 
reset.  , 

If  you  wish  to  apply  for  all  frequency 
block(s),  then  click  on  the  box  next  to 
the  words  'Freq  Blks  All'.  CUck  again  on 
the  box  to  reset. 

If  you  wish  to  apply  for  selected 
licenses,  then  cUck  on  the  markets  that 
you  want.  Click  on  the  available 
frequency  block(s)  that  you  want. 

CUck  on  the  'Copy»'  button  to  move 
the  Ucense(s)  you  selected  into  the 
'Selected  Licenses'  box. 

If  you  wish  to  delete  a  license  that  is 
in  the  'Selected  licenses'  box,  then  click 
on  the  selected  license(s)  and  then  click 
on  the  '«Remove'  button  to  move  the 
license  back  into  the  'Available 
Licenses'  box. 

Click  on  the  Ownership 
Documentation  tab  (at  the  top  of  the 
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screen)  to  enter  the  reqiiired  free-form 
ownership  information. 

Entering  Data  on  the  Ownership 
Documentation  Screen 

The  Ownership  Documentation 
Screen  is  used  to  upload  and/or  view 
the  required  free-form  ownership 
information. 

Click  on  the  exhibit  you  wish  to 
upload.  You  may  upload  only  one 
exhibit  at  a  time,  however,  you  may 
upload  and  view  all  exhibits  if  you  wish 
to  do  so.  Click  on  the  'Upload'  button 
to  upload  a  file  containing  the 
ownership  information.  'The  file  format 
must  be  ASCII  Text  (.TXT). 

Click  on  the  exhibit  you  wish  to  view. 
CUck  on  the  'View'  button  to  review  the 
ownership  file  that  was  uploaded.  If  a 
message  box  appears  asking  wh^ier 
you  wish  to  convert  the  file,  to  a  Write 
format,  you  may  select  either  Convert, 
No  Conversion,  or  Cancel. 

Click  on  the  Ownership  Worksheet 
tab  (at  the  top  of  the  screen)  to  enter.tha 
fonnatted  ownership  information. 

Entering  Data  on  the  Ownership  -_ 
Worksheet  Screen 

The  Ownership  Worksheet  Screen  is 
used  to  enterthe  formatted  ownership 
information.  Two  separate  worksheets 
are  displayed,  one  for  Direct  Ownership 
and  one  for  Indirect  Ownership. 

A  separate  row  for  each  direct  interest 
holder  that  has  at  least  a  5%  equity 
ownership  in  the  applicant  must  be 
entered  on  the  Direct  Ownership 
Worksheet.  A  separate  row  for  each 
indirect  interest  holder  should  be 
entered  on  the  Indirect  Ownerships- 
Worksheet.  Use  the  Add  and  Delete 
buttons  to  add  or  delete  rowsto/from 
the  appropriate  worksheet. 

Enter  the  Taxpayer  Identification 
Number  (TIN)  (or  the  Social  Security 
Number  (SSN),  if  an  individual>-bf  each 
interest  holder. 

Enter  the  femilial  relationship.  It 
should  reflect  whether  the  direct  holder 
is  related  to  any  other  direct  interest 
holder  by  blood  or  marriage  (e.g., 
brother,  mother,  spouse,  etc.). 

Enter  the  appropriate  selection  for 
alien  ('Y'  for  yes  or  'N'  for  no). 

Enter  the  appropriate  selection  for 
each  interest  holder's  principal     . 
business. 

Click  on  all  applicable  quahfying 
entity  boxes  (M=Minority  Owned, 
S=Small  Business,  W=Woman  Owned, 
and  RzRural  Telephone).  Qick  again  on 
the  box  to  reset  the  box. 

Enter  the  appropriate  selection  for 
control  group  which  reflects  whether 
the  interest  holder  is  a  member  of  the 
applicants'  control  group  ('Y'  for  yes  or 
•N*  for  no). 


Enter  the  interest  holder's  voting 
interest  percentage  of  the  applicant 

Enter  the  percentage  equity  held  in 
the  applicant 

PleaM  ^iote:  The  Direct  Ownership 
Worksheet  has  the  following  requirements; 
The  equity  held  percentage  must  be  5%  or 
greater.  The  sum  of  the  equity  held 
percentage  may  not  exceed  100% 

The  system  will  calculate  the 
difference  of  100%  and  the  sum  of  all 
equity  held  percentages  and  prefiU  the 
difference  in  the  'Other'  category. 

CUck  on  the  Waiver  tab  (at  the  top  of 
the  screen)  or  enter  a  free-form  waiver 
request. 

Entering  Data  on  the  Wairer.  Screen 

The  Waiver  Screen  is  used  to  enter  a 
free-form  waiver  request. 

Click  on  the  free-form  texi  area  and 
enter  the  waiver  request  information  as 
you  wish.  Use  the  arrows  on  the  right 
to  scroll  up  and  down  through  the  text. 

Click  on  the  Submit  button  to  submit 
the  PCC  Form  175.  If  any  error  messages 
appear,  make  appropriate  corrections 
and  cUck  on  Submit  until  nir further  . 
error  messages  appear.. 

Bid  Method  Screen 

The  Bid  Method  screen  captures  the 
desired  method(s)  you  wish  to  use  for 
the  bid  submission/withdrawal  process. 
The  methods  may  include  telephonic 
and  remote.. 

The  Bid  Method  screen  wilLappear  as 
your  FCC  Form  1 75  is  being  submitted. 

You  will  receive  a  message  stating 
your  application'  was  successfully 
submitted.  The  system  will  then  ask  if 
you  want  to  generate  the  FCC  Form  159: 

Entoing  Data  on  the  FCC  Form  159 
Screen 

The  FCC  Form  159  screen  is  used  to 
capture  the  information  that  needs  to 
accompany  the- upfront  payment.  A 
copy  of  this  screen  needs  to  be  either 
mailed  witha  cashier's -check  or  faxed 
when  pajdngby  wire  transfer. 

This  option  will  only  be  available 
after  the  FCC  Form  175  has  been 
initially  submitted. 

If  you  have  used  an  FCC  Account 
Number  other  than  the  one  prefiUed  on 
the  screen  pre-viously  with  the  FCC, 
enter  it  in  the  box  that  is  labeled  'Did 
you  have  a  number  prior  to  this?  Enter 
if. 

Enter  the  total  amount  paid  (in  dollars 
and  cents). 

Enter  the  payor  name. 

Enter  the  payor  address,  city,  state, 
and  2dp  code. 

Enter  the  payor  daytime  telephone 
number. 

Enter  the  payor  country  code  when 
the  country  code  is  not  U.S.A. 


CUck  on  the  Ok  button  to  save  the 
FCC  Form  159  information.  Once  the 
FCC  Form  159  information  has  been 
saved  the  following  instructions  will 
appear. 

Making  Auction  Payments  by  Cashier's 
Check 

Each  cashier's  check  and 
corresponding  FCC  Remittance  Advice, 
FCC  Form  159,  must  be  in  an  individual 
envelope  and  specifically  addressed  to: 
Mellon  Bank,  Attention:  Auction 
Payment,  P.O.  Box  3S8850,  Pittsburgh. 
PA  15251-5850. 

If  deUvering  an  auction  payment  in 
person  or  by  courier,  the  check  and  FCC 
Remittance  Advice,  FCC  Form  159, 
must  be  deUvered  to:  Mellon  Bank, 
Attention:  Wholesale  Lockbox  Shift 
Supervisor,  27th  Floor  (153-2713).  3 
Mellon  BanLCentar,  52S  WilUam  Penn 
Way,  Pittsburg.  PA  15259^0001.  . 

Note:  Please  indicate  on  the  inside  of  the 
envelope  'Lockbox  No.  358850'. 

Making  Auction  Payments  by  Wire    ' 
Transfer 

If  making  an  auction,  payment  byr  wire- 
transfer,  you  must  fax  a  completed  FCC 
Remittance  Advice,  FCC  Form  159,  to 
Mellon  Bank  at  (412)  236-5702  atleest 
one  hour  prior  to  placing  the  order  for 
the  wire  transfer  (but  on  the  same 
business  day). 

Click  on  die  Print  button  to  print  the. 
FCC  Form  159.The  Cancel  button  on 
the  FCC  Form  159  screen  will  return 
you  to  the  FCC  Form  175  screen. 

CUck  on  the  Print  button  to  print  the 
FCC  Form  175. 

CUck  on  the  Backup  Data  button  (iti-: 
the  upper  right  comer)  to  save  the  FCC 
Form  175  information  to  a  textfile(s). 

The  FCC  Form  159  button  will  be 
enabled  once-the  FCC  Form  175  has 
been  initially  submitted.  Once  enabled, 
cUck  on  the  FCC  Form  159  button  to 
enter  the  remittance  advice  information. 
This  form  must.accoropany  the  upfront 
payment. 

Click  on  the  Cancel  button  to  exit  the  . 
FCC  Form  175  screen. 

After  you  have  finished  using  the 
Remote  FCC  Form  175  Submission 
program,  you  should  disconnect  from 
the  FCC. 

Part  3 — Instructions  For  Using  The 
Remote  FCC  Form  175  Review 

The  Remote  FCC  Form  175  Review 
program  must  first  be  installed.  You 
must  start  the  ppp  software  and  be 
connected  before  you  start  the  FCC 
Form  175  program.  If  you  have  not 
successfully  connected,  you  will  receive 
an  error  message  stating  that  you  were 
unable  to  cormect  to  the  server. 


Once  you  have  successfuUy 
connected,  dick  on  the  Remote  FCC 
Form  175  Review  icon  to  load  the 
application. 

Use  tlw  TAB  Key  or  the  Mouse  to 
Redirect  the  Cursor 

In  the  lower  right  comer  of  the  FCC 
Form  175  program  is  an  icon  with  a 
quesdon  mark  representing  the  Help 
faciUty.  Refer  to  die  Help  facility  for 
definitions  and  additional  instructions 
on  how  to  use  the  FCC  Form  175 
program. 

After  you  have  finished  using  the 
Remote  FCC  Form  175  Review  program, 
you  shoidd  disconnect  from  the  FCC. 

The  first  screen  to  appear  will  be  the 
Welcome  Screen. 

Welcome  Screen 

Select  the  appropriate  auction  number 
(in  this  case  auction  '5')  by  using  the 
mouse  to  advance  to  the  arrow  just 
below  the  word  Auction. 

CUck  on  OK  to  continue  the  review 
process.  The  next  screen  to  appear  will 
be  the  Available  Applicants  Screen. 

To  exit  the  remote  FCC  175 
application,  cUck  on  the  Exit  button  and 
enter  either  a  'Y'  or  click  on  'Yes'  in 
response  to  the  message  box  that  asks 
'Are  you  sure  you  want  to  exit  the 
application?'. 

Available  Applicants  Screen 

Please  Note:  The  ability  to  review  other 
applicants  FCC  Form  175(s)  will  not  be 
available  during  the  initial  FCC  Form  175 
filing  period.  After  the  initial  filing  phase,  all 
FCC  Form  175(s)  will  be  available  for  review. 

Plesse  Note:  The  applications  may  be 
subject  to  certain  minor  amendments  during 
the  resubmission  period. 

The  available  applicants  screen  will 
display  all  applicants  (in  FCC  Account 
Nimiber  order)  that  submitted  FCC  Form 
175  for  the  specified  auction.  If  more 
than  one  page  of  applicants  exist,  then 
use  the  arrows  at  the  comer  of  the  table 
to  scroll  up  and  down  through  the  list 
of  applicants. 

The  date  last  changed  column  reflects 
the  date  and  time  of  the  last 
modification  to  the  FCC  Form  175. 

The  status  of  the  FCC  Form  175  wiU 
appear  in  the  status  column.  The 
following  values  may  be  displayed 
during  the  resubmission  period: 
A=Accepted,  I=Incomplete,  R=Rejected, 
U=Unknown.  After  the  Upfront 
Payments  have  been  applied,  then  the 
following  values  will  be  displayed: 
N=Non-Qualified,  Q=Qualified. 

The  Upfront  Payment  received  for  an 
applicant  will  appear  in  the  upfront 
payment  column  after  the  upfront 
payments  have  been  processed. 
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To  review  the  appUcants'  FCC  Form 
175,  select  the  applicant  by  cUcking  on 
the  specific  appUcant  line. 

CUck  on  Ok.  The  next  screen  to 
appear  wiU  be  the  profile  Screen. 

To  print  a  copy  of  the  FCC  Fonn  175 
for  that  applicant,  press  the  Print  button 
on  any  of  the  screens  (i.e..  Profile, 
Licenses,  Required  Certifications, 
Ownership  Eiocumentation,  Ownership 
Worksheet,  Waiver,  Instructions). 

The  ability  to  download  either 
selected  records  or  all  records  may  be 
limited  to  specified  timefremes 
established  by  the  FCC. 

If  you  wish  to  download  only  specific 
records  then  cUck  on  the  box  labeled 
"Select  records  for  download",  cUck  on 
each  applicant  line  you  desire,  and  then 
cUck  on  the  Download  button.  If  you 
wish  to  reset  this  option,  then  cUck 
again  on  the  "Select  records  for 
download"  box. 

If  you  wish  to  download  all  records, 
then  click  on  the  box  labeled 
"Download  ail  records"  and  then  click 
on  the  Download  button.  If  you  wish  to 
reset  this  option,  click  again  on  the 
"Download  all  records  box". 

Click  on  the  Cancel  button  to  exit  the 
Available  Applicants  screen. 

Profile  Screen 

Please  Note:  After  reviewing  the  Profile 
information,  you  will  need  to  click  on  each 
tab  at  the  top  of  the  screen  to  navigate 
through  the  entire  FCC  Form  175. 

The  Profile  Screen  will  display  the 
general  FCC  Form  175  information.  The 
filing  phase  appears  in  the  lower  left 
comer  of  the  screen. 

Click  on  the  Ucenses  tab  (at  the  top  of 
the  screen)  to  review  the  licenses  that 
were  selected. 

Licenses  Screen 

The  Licenses  Screen  provides  a  listing 
of  the  licenses  that  were  selected. 

If  the  FCC  Form  175  contained  invalid 
market  or  frequency  block  information, 
then  "Invalid  License  Data  was 
selected"  wiU  appear  below  the 
"Selected  Licenses"  box. 

CUck  on  the  Required  Certifications 
tab  (at  the  top  of  the  screen)  to  review 
the  certification  requirements. 

Required  Certifications  Screen 

This  screen  provides  the  certification 
requirements  for  filing  the  FCC  Form 
175.  These  certifications  help  to  ensure 
a  fair  and  competitive  auction  and 
require,  among  other  thingSj  disclosiue 
to  the  Commission  of  certain 
information  on  applicant  ownership  and 
agreements  or  arrangements  concerning 
the  auction. 

Submission  of  a  false  certification  to 
the  Commission  may  result  in  penalties. 


including  monetary  forfeitures,  Ucense 
forfeitures,  and  ineligibiUty  to 
participate  in  future  auctions,  and/or 
criminal  prosecution. 

CUck  on  the  Ownership 
Documentation  tab  (at  the  top  of  the 
screen)  to  review  the  free-form 
ownership  information. 

Ownership  Documentation  Screen 

The  Ownership  Documentation 
Screen  provides  the  ownership 
information  for  review. 

CUck  on  the  exhibit  you  wish  to  view. 
You  may  view  only  one  exhibit  at  a 
time,  however,  you  may  view  all 
exhibits  if  you  wish  to  do  so.  CUck  on 
the  "View"  button  to  review  the  free- 
from  ownership  information. 

CUck  on  the  Owmership  Worksheet 
tab  to  review  the  formatted  ownership 
information. 

Ownership  Worksheet  Screen 

The  Ownership  Worksheet  Screen 
provides  the  formatted  ovwiership 
information  for  review. 

CUck  on  the  Waiver  tab  (at  the  top  of 
the  screen)  to  review  the  free-form 
waiver  request 

Waiver  Scre«i 

The  Waiver  Screen  provides  the  fioe- 
form  waiver  request  for  review. 

Click  on  the  Instructions  tab  (at  the 
top  of  the  screen)  to  review  the 
instructions  for  fiUng  the  FCC  Form  175. 

Instructions  Screen 

This  screen  provides  the  instructions 
for  filing  the  FCC  Form  175. 

Click  on  the  Print  button  to  print  the 
FCC  Form  175. 

Click  on  the  Cancel  button  to  exit  the 
FCC  Form  175  screen. 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  Ucenses  as  ocean  fieight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  af>plicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

Aquaocean  Transport,  Inc. 
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10555  Northwest  Freeway.  Ste.  236 

Houston,  TX  77027 

OfBcers: 

R.  W.  van  Tuyll.  President 

Laura  True,  Vice  President 
Overseas  Trading  &  Shipping  Co.,  Inc. 

2719  Pittman  Drive 

Silver  Spring,  MD  20910 

Officers: 

Richard  P.  Stevens,  Chairman 

Osman  Habour,  Director 
Wilson  International,  Inc. 

250  Cooper  Ave.,  Ste.  102 

Buffalo.  NY  14150 

Officers: 

Michael  Dahm,  President 

Robert  Clendenning,  Vice  President 
Miami  (USA)  International  Freight 
Forwarders,  Inc. 

2046  NW  180th  Ave., 

Pembroke  Pines,  FL  33029 

Officer 

Juliet  K.  E.  Wong,  President 
Marian  Shipping  Limited 

Pier  D  Berth  052 

Long  Beach.  CA  90802 

Officers: 

Thomas  A.  Solomon,  President 

Daniel  ].  D'Agrosa,  Vice  President 

Dated:  July  24, 1995. 
By  the  Federal  Maritime  Commission. 
Joseph  C  PoUdng. 
Secretary. 
(FR  Doc.  95-18502  Filed  7-26-95;  8:45  am] 

BILUNQ  COOe  (TSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

BayBanks,  Inc.,  et  al.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Banit 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Banlc  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acqtiire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
sp>ecifically  any  questions  of  fact  that 
are  in  dispute  and  simunarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 


Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
21, 1995. 

A.  FedCToI  Reserve  Bank  of  BoetOD 
(Robert  M.  Brady.  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  BavBanks,  Inc.,  Boston, 
Massachusetts;  to  acquire  an  additional 
95.5  percent,  for  a  total  of  100  percent, 
of  the  voting  shares  of  Cornerstone 
Financial  Corporation,  Derry,  New 
Hampshire,  and  thereby  indirectly 
acquire  Cornerstone  Baink.  Derry,  New 
Hampshire. 

2.  Westfwld  Mutual  Savings  Bank 
Maiding  Company,  Westfield, 
Massachusetts;  to  become  bank  holding 
companies  by  acquiring  100  percent  of 
the  voting  shares  of  Westfield  Savings 
Bank,  Westfield,  Massachusetts,  which 
upon  the  reorganization,  will  continue 
to  participate  in  the  Massachusetts 
Savings  Bank  Lifie  bisurance  program. 

B.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  Piedmont  Bancorp,  Inc., 
Hillsborough,  North  Carolina:  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of 
Hillsborough  Savings  Bank,  hic,  S.S.B., 
Hillsborough,  North  Carolina. 

C  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303: 

1.  ThomasviUe  Bancshares,  Inc., 
Thomasville,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Thomasville  National  Bank, 
Thomasville,  Georgia,  in  organization. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  Cahfomia 
94105: 

1.  Banque  Nationah  de  Paris.  Paris, 
France,  to  form  a  subsidiary,  BancWest 
Corporation,  San  Francisco,  CaUfomia, 
which  will  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Bank  of  the  West, 
San  Francisco,  California,  an  existing 
subsidiary  of  Banque  Nationale  de  Paris. 

2.  Draper  Bancorp,  E)raper,  Utah;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Draper  Bank  and  Trust, 
Draper,  Utah. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  21, 1995. 

Jennifier  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  95-18461  Filed  7-26-95;  8:45  am] 

BILUNQ  coot  mO-OI-F 


Northern  Tnwt  Corporation; 
Acquisition  of  Company  Engaged  In 
PennissiM*  Nonbanking  AclivitiM 

The  organization  Usted  in  this  notice 
has  appUed  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  sectuities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
quesfion  whether  constmimation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsoimd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  appUcation 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  10, 
1995. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Northern  Trust  Corporation. 
Chicago,  Illinois;  to  acquire  RCB 
International,  Inc.,  Stamford, 
Connecticut,  and  thereby  engage  in 
performing  functions  and  activities  that 
may  be  performed  by  a  trust  company, 
including  fiduciary,  agency  and 
custodial  activities,  pursuant  to  § 
225.25(b)(3)  of  the  Board's  Regulation  Y; 
and  serving  as  an  advisor  for  a  mortgage 
or  real  estate  investment  trust,  providing 
portfolio  investment  advice  to  any 


person,  and  providing  financial  advice 
to  state  and  local  governments  and 
foreign  governments,  pursuant  to  § 
225.25(b)(4)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Fed«^  Reserve 
System,  July  21, 1905. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc  06-18462  Piled  7-26-95;  8:45  araj 
BiujNOCOoe  anfr-oi-p 


Norweet  Corporation  and  Wella  Fargo 
&  Company,  at  al.;  Notice.of 
Applicattons  to  Engage  de  novo  la 
Parmisaibia  Nonbanking  Aetlvitiae 

The  companies  listed  in  this  notice 
have  filed  an  application  under§ 
225.23(a)(1)  of  the  Board's  Regulatioo-Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of>Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  vmtten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  simimarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  10, 1995. 

A.  Federal  Reserve  Bank  of 
Minneapolis  Qanies  M.  Lyon,  Vice 


President)  250  Marquette  Avenue, 
MinneapoUs,  Miimesota  55480: 

1.  Norwest  Corporation,  MinneapoUs, 
Minnesota,  through  its  wholly-owned 
subsidiary,  Norwest  Ventures,  Inc.,  Des 
Moines  Iowa,  and  Wells  Fargo  & 
Company,  San  Francisco,  Califbmia, 
through  its  wholly-owned  subsidiary. 
Wells  Fargo  Ventures,  Inc.,  San 
Francisco  CaUfomia,  propose  to  form  a 
joint  venture,  Towne  Square  Mortgage, 
San  Diego,  California  (which  will  be 
owned  85  percent  by  Norwest  and  15 
percent  by  Wells  Fargo),  and  engage  de 
novo  in  the  residential  mortgage  lending 
business,  including  activities  such  as 
prequaUfication,  mortgage  loan 
origination  and  processing  and  closing 
loans,  pursuant  to  §  225.25(b)(1)  of  the 
Board's  Regulation  Y.  The  geographic 
scope  for  these  activities  is  the  State  of 
CaUfomia,  primarily  at  locations  of 
Wells  Fargo's  subsidiary  bank.  Wells 
Faigo  Bank,  N.A.  Comments  on  this 
appUcation  also  may  be  submitted  to  the 
Federal  Reserve  Bank  of  San  Francisco 
(Kenneth  R.  Binning,  Director,  Bank 
Holding  Company)  101  Market  Street, 
San  Francisco,  California  94105. 

2.  Dacotah  Banks,  Inc.,  Aberdeen, 
South  Dakota;  to  engage  de  novo  in 
making  and  servicing  loans,  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y.  The  geographic  scope  for  this  activity 
is  South  Dakota. 

B.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1.  Barclays  Bank  PLC,  London, 
England,  and  Barclays  PLC,  London, 
England;  to  engage  de  novo  through 
their  subsidiary,  Barclays  De  Zoete 
Wedd  Securities,  Inc.,  New  York,  New 
York,  in  providing  securities  brokerage 
services,  related  securities  credit 
activities,  and  securities  brokerage 
services  in  combination  v\rith 
investment  advisory  services,  pursuant 
to  §  225.25(b)(15)(i)  and  (ii)  of  the 
Board's  Regulation  Y;  and  providing 
investment  or  financial  advice,  pursuant 
to  §  225.25{b)(4)(i)  through  (vi)  of  the 
Board's  Regulation  Y. 

C.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Crystal  Valley  Financial 
Corporation,  Middlebury,  Indiana;  to 
engage  through  its  subsidiary.  Crystal 
Valley  Financial  Corporation, 
Middlebury,  Indiana,  in  retaining  its 
investment  in  a  community 
development  corporation  (a  qualified 
low-income  housing  project  as  defined 
in  section  42(c)(2)  of  the  Intemal 
Revenue  Code),  through  its  investment 
in  a  limited  liability  company;  and 


investing  in  an  additional  commimity 
development  corporation  (a  quaUfied 
low-income  housing  project  as  defined 
in  section  42(c)(2)  of  the  Intemal 
Revenue  Code),  through  an  investment 
in  a  limited  liabiUty  company,  piu^uant 
to  §  225.25(b)(6)  of  the  Board's 
Regulation  Y. 

2.  Horizon  Bancorp,  Michigan  City, 
Indiana;  to  engage  de  novo  through  its 
subsidiary,  The  Loan  Store,  Inc., 
Michigan  City,  Indiana,  in  acting  as 
agent  or  broker  for  insurance  directiy  ■ 
related  to  extension  of  credit,  under  § 
225.25(b)(8)(ii)  of  the  Board's  Regulation 
Y. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
aty,  Missouri  64198: 

1.  Stuart  Family  Partnership,  The 
Catherine  Stuart  Schmoker  Family 
Partnership,  The  fames  Stuart,  fr. 
Family  Partnership,  The  Scott  Stuart 
Family  Partnership  and  First  Commerce 
Bancshares,  aU  of  Lincoln,  Nebraska;  to 
engage  de  novo  through  First  Commerce 
Bancshares,  Inc.,  Lincoln,  Nebraska,  in 
the  business  of  making  loans  pivsuant, 
to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  20, 1995. 
Jennifier  J.  Jotinson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-18463  Filed  7-26-95;  8:45  am] 

BHUNQ  COOC  •Z1».«1-F 


GENERAL  SERVICES 
ADMINISTRATION 

Performance  Review  Boards  for  Small 
Client  Agencies  Serviced  by  ttie 
General  Services  Administration, 
Names  of  Membera 

Sec.  4314(c)  (1)  through  (5)  of  Title  5 
U.S.C,  requires  each  agency  to 
establish,  in  accordance  with 
regulations  prescribed  by  the  office  of 
Personnel  Management,  one  or  more 
Performance  Review  Boards.  The  board 
shall  review  and  evaluate  the  initial 
appraisal  by  the  supervisor  of  a  senior 
executive's  performance,  along  with  any 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive.  The  Performance 
Review  Board  also  shall  make 
recommendations  as  to  whether  the 
career  executive  should  be  recertified, 
conditionally  recertified,  or  not 
recertified. 

As  provided  under  Section  601  of  the 
Economy  Act  of  1932,  amended  31 
U.S.C.  1525,  the  General  Service 
Administration  through  its  Agency 
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Liaison  Division,  provides  various 
personnel  management  services  to  a 
number  of  diverse  Presidential 
commissions,  onnmittees,  boards  and 
other  agencies  through  reimbursable 
administrative  support  agreements.  This 
notice  is  proceeded  on  behalf  of  the 
dient  agencies,  and  it  supersedes  all 
othw  notices  in  the  Federal  Register  on 
this  subject. 

Because  of  their  small  size,  a 
Performance  Review  Board  register  has 
been  established  in  which  SES  members 
from  the  client  agencies  participate.  The 
Board  is  composed  of  SES  members 
from  various  agencies.  From  this  register 
of  names,  the  head  of  each  client  agency 
will  appoint  executives  to  a  specific 
board  to  serve  a  particular  client  agency. 

The  members  whose  names  appear  on 
the  Performance  Review  Board  standing 
roster  to  sere  client  agencies  are: 

Administrative  Conference  of  the  U.S. 

Gary ).  Edles,  General  Counsel 
)e£Erey  S.  Lubbers,  Research  Director 

Barry  M.  Goldwater  Scholarship  and 
Excellence  in  Education  Foundation  ■ 

Gerald  J.  Smith.  Executive  Secretary 
Board  of  International  Broadcasting 

Richard  McBride,  Executive  Director 
John  A.  Lindburg.  General  Counsel 
Patricia  H.  Schlueter,  Director  of  Financial 

and  Congressional  A%irs 
Bria  T.  Conniff,  Inspector  General 

Committee  for  Purchase  From  People  Who 
Are  Blind  or  Severely  Disabled 

Beverly  L.  Milkman,  Executive  Director 
Defense  Nuclear  Facilities  Safety  Board 

Kenneth  M.  Pusateri,  General  Manager 
Joseph  R.  Neubeiser,  Deputy  General 

Manager 
Robert  M.  Anderson,  General  Counsel 
Richard  A.  Azzaro,  Deputy  General  Counsel 

for  Policy  and  Litigation 
George  W.  Cunningham,  General  Engineer 
Joyce  P.  Davis,  Chief.  Health  Physics  Branch 
Wallace  R.  Komack,  Assistant  Director  for 

Engineering 
Steven  L.  Krahn.  Assistant  Director  for 

Weapon  Programs 
Lester  A.  Ettlinger,  Assistant  Director  for 

Standards 

Harry  S  Truman  Scholarship  Foundation 

Louis  H.  Blair.  Executive  Secretary 

Japan-United  States  Friendship  Commission 

Eric  J.  Gangloff,  Executive  Director 

Office  of  Navajo  and  Hopi  Indian  Relocation 

Christopher  J.  Bavasi.  Executive  Director 

Micliael  J.  McAlister,  Deputy  Executive 

Director  \ 

Artie  Research  Commission  ) 

Garrett  W.  Brass,  Executive  Director 

National  Mediation  Board 

Ronald  M.  Etters,  General  Counsel 


Dated:  July  18. 199S. 
Cahrin  R.  Snotnien, 

Director. 

(FR  Doc.  95-18486  Filed  7-26-95;  8:45  am] 

BMJJNQCOOii 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Centers  for  Di 
Prevention 


Control  and 


CDC  Recommendations  for  Civilian 
Communities  Near  Chemical  Weapons 
Depots:  Guidelines  for  Medical. 
Preparedness;  Correction 

A  notice  was  pubhshed  in  the  Federal 
Register  on  June  27, 1995  (60  FR  33308), 
entitled,  "CbC  Recommendations  for 
Civilian  Communities  Near  Chemical 
Weapons  Depots:  Guidelines  for 
Medical  Preparedness."  This  notice  is 
corrected  as  follows: 

On  page  33309,  first  column,  hne  6  of 
the  second  paragraph,  change  "falls"  to 
"fall";  and  in  the  second  column,  line 
9,  under  the  heading:  1.  Perscmal 
Protective  Equipment  (PPE),  change 
"have"  to  "has"  and  in  Hne  11,  change 
"portable"  to  "powered."  On  page 
33311,  second  column,  line  8,  under  the 
heading:  5.  Personal  Protective 
Equipment  (PPE),  change  "have"  to 
"has." 

Dated:  July  21, 1995. 
Joeeph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC).  ■ 

|FR  Doc.  95-18433  Filed  7-26-95;  8:45  am] 

BIUJNQ  COOC  41fl9-1»^ 


Food  and  Drug  Administration 
Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice.    ' 

SUHMARY:  This  notice  annoimces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 


hotline,  which  will  disseminate  ciurent 
information  and  information  updates, 
can  be  accessed  by  diaUng  1-80O-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number 
This  5-digit  niunber  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  niunber.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made. 

MEETMQ:  Tbe  following  advisory 
committee  meeting  is  announced: 

Subcommittee  Meeting  of  the  National 
Task  Force  on  AIDS  IMig 
Development  on  Drug  Development 


Date.  time,  and  place.  September  13 
and  14, 1995, 8:30  a.m.,  Gaithersburg 
Hilton  Hotel,  Grand  Ballroom,  629  Perry 
Pkwy.,  Gaithersburg,  MD.  A  Umited 
niunber  of  overnight  accommodations 
have  been  reserved  at  the  Gaithersburg 
Hilton  Hotel.  Attendees  requiring 
overnight  accommodations  may  contact 
the  hotel  at  301-977-8900  and  reference 
the  task  force.  Interested  persons  are 
encouraged  to  register  early  because 
space  is  limited. 

Type  of  meeting  and  contact  person. 
Open  subcommittee  discussion, 
September  13, 1995, 8:30  a.m.  to  11:45 
a.m.;  open  public  hearing,  11:45  a.m.  to 
12:15  p.m..  unless  public  partidpatitm 
does  not  last  that  long;  open 
subcommittee  discussion,  12:15  p.m.  to 
4:45  p.m.;  open  subcommittee 
discussion,  September  14, 1995,  8:30 
a.m.  to  11:45  a.m.;  open  pubUc  hearing, 
11:45  a.m.  to  12:15  p.m.,  unless  pubUc 
participation  does  not  last  that  long; 
Nancy  L.  Stanisic,  Office  of  AIDS  and 
Special  Health  Issues  (HF-12),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
0104,  or  FDA  Advisory  Committee 
Information  Hotline,  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 
area).  National  Task  Force  on  AIDS  Drug 
Development,  code  12602. 

General  functions  of  the  task  force. 
The  task  force  shall  identify  any  barriers 
and  provide  creative  options  for  the 
rapid  development  and  evaluation  of 
treatments  for  human 
immunodeficiency  virus  (HTV)  infection 
and  its  sequelae.  It  also  advises  on 
issues  related  to  such  barriers,  and 
provides  options  for  the  elimination  of 
these  barriers. 

Open  subcommittee  discussion.  The 
subcommittee  will  review,  discuss,  and 
clarify  issues  concerning  the 


investigational  new  drug  applications 
and  submissions  to  the  National 
Institutes  of  Health's  Recombinant  DNA 
Advisory  Committee  as  it  relates  to  gene 
therapy.  Representatives  from  FDA's 
Center  for  Biologies  Evaluation  and 
Research  and  the  National  Institutes  of 
Health's  Office  of  Recombinant  DNA 
Activities  will  make  presentations  and 
answer  questions  concerning  the 
application  process. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
task  force.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  September  6, 
1995,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
apprt»dmate  time  required  to  make  their 
comments. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  pubUc 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deUberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  imless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  pubUc  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
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accordance  with  the  agenda  pubUshed 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
begiiming  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  pubUc  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  Usted  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  Ust  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16.  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  July  19, 1995. 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
(FR  Doc.  95-18503  Filed  7-26-95;  8:45  ami 
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Health  Care  Financing  Administration 

Privacy  Act  of  1974;  Report  of  New 
System 

AGENCY:  Department  of  Health  and 
Human  Services  (HHS),  Health  Care 
Financing  Administration  (HCFA). 
ACTION:  Notice  of  new  system  of  records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
we  are  proposing  to  establish  a  new 
system  of  records,  "Evaluation  of,  and 


External  Quality  Assurance  for,  the 
Community  Nursing  Organization 
(CNO)  Demonstration."  HHS/HCFA/ 
ORD  No.  360-94-30500,  30501.  We 
have  provided  background  information 
about  the  proposed  system  in  the 
"Supplementary  Information"  section 
below.  Although  the  Privacy  Act 
requires  only  mat  the  "routine  uses" 
portion  of  the  system  be  pubUshed  for 
comment,  HCFA  invites  comments  on 
all  portions  of  this  notice. 
DATES:  HCFA  filed  a  new  system  report 
with  the  Chairman  of  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives,  the  Chairman  of  the 
Committee  on  Governmental  Affaira  of 
the  Senate,  and  the  Administrator, 
Office  of  Information  and  Regulatory 
Afiairs,  Office  of  Management  and 
Budget  (0MB),  on  July  21. 1995.  To 
ensure  that  all  parties  have  adequate 
time  in  which  to  comment,  the  new 
system  of  records,  including  routine 
uses,  will  become  effective  40  days  fit)m 
the  publication  of  this  notice  or  from  the 
date  the  report  was  submitted  to  OMB 
and  the  Congress,  whichever  is  later, 
unless  HCFA  receives  comments  which 
require  alterations  to  this  notice. 
ADDRESSES:  The  public  should  address 
comments  to  Richard  DeMeo,  HCFA 
Privacy  Act  Officer,  Office  of  the 
Associate  Administrator  for  External 
Affairs,  HCFA,  Room  C2-01-11,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-^1850.  Comments 
received  will  be  available  for  inspection 
at  this  location. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  McNiff,  Project  Officer  for  the 
evaluation  of  the  Community  Nursing 
Organization  Demonstration  and  the 
External  Quality  Assurance  Program. 
Office  of  Research  and  Demonstrations. 
HCFA,  Room  C3-21-06,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850,  Telephone  410-786-8494. 
SUPPLEMENTARY  INFORMATION:  HCFA 
proposes  to  initiate  a  new  system  of 
records,  collecting  data  under  the 
authority  of  section  4079  of  Pub.  L.  100- 
203,  the  Omnibus  Budget  Reconciliation 
Act  of  1987.  The  purpose  of  this  system 
is  to  provide  data  necessary  to  test  the 
operational  feasibility  of  the  CNO  and 
'examine  whether  the  combination  of 
capitated  payment  and  nurse-case 
management  will  promote  timely  and 
appropriate  use  of  community  nursing 
and  ambulatory  care  services  and 
reduce  the  use  of  costly  acute  care 
services.  It  will  further  determine  the 
effect  of  membership  in  a  CNO  on  a 
typical  beneficiary's  use  of  health 
services  covered  under  the  CNO 
package  and  on  services  such  as 
physician  and  inpatient  hospital  care 
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which  are  covered  by  Medicare  but 
which  are  not  part  of  the  CNO  plan. 
This  system  of  records  will  also  provide 
data  necessary  to  monitor  the  quality  of 
home  health  care  and  selected 
ambulatory  care  services  furnished  by 
providers  participating  in  the  CNO 
Demonstration. 

The  external  QA  contractor  will 
estabhsh  a  system  of  records  that 
includes  information  on  the  individual 
patients  receiving  Medicare  coverage  for 
this  purpose.  The  system  of  records  will 
contain  information  concerning  a 
patient's  name,  Health  Insurance  Claim 
Number,  demographic  characteristics, 
medical  diagnoses  and  conditions,  plans 
of  treatment,  receipt  of  services,  health 
and  functional  status,  and  utilization  of 
home  health  services  and  certain 
ambulatory  care  services.  HCFA  and  the 
QA  contractor  will  collect  only  that 
information  necessary  to  p)erform  the 
system's  function,  llie  database  will 
contain  a  record  for  each  client  eiut>lled 
in  each  CNO.  Depending  on  the  size  of 
the  CNO  enrollment,  information  will 
be  collected  on  approximately  7,500 
Medicare  enrollees. 

In  order  to  fulfill  the  objectives  and 
complete  the  tasks  of  this  contract,  the 
contractor  must  have  individually 
identifiable  records.  Since  we  are 
proposing  to  estabhsh  this  system  of 
records  in  accordance  with  the 
requirements  and  principles  of  the 
Privacy  Act,  it  will  not  have  an 
unfavorable  effect  on  the  privacy  or 
other  personal  rights  of  individuals. 

The  Privacy  Act  permits  us  to  disclose 
information  %vithout  the  consent  of  the 
individual  for  a  "routine  use" — ^that  is, 
disclosures  which  are  compatible  with 
the  purpose  for  which  we  collected  the 
information.  The  proposed  routine  uses 
in  the  new  system  meet  the 
compatibility  criteria  since  the 
information  is  collected  for  the  purpose 
of  administering  the  Community 
Nursing  Organization  demonstration  for 
which  we  are  responsible.  The 
disclosiu^s  under  the  routine  uses  will 
not  result  in  any  unwarranted  adverse 
effects  on  personal  privacy. 

Dated:  luly  12,1995. 
Bmca  C.  VUdeck, 

Administrator,  Health  Care  Financing 
Administration. 

09-70-0066 

SVSTBINAME: 

Evaluation  of,  and  External  Quality 
Assurance  for,  the  Community  Nursing 
Organization  Demonstration. 

SECUWTY  CLASSnCATION: 

None. 


SYSTm  location: 

The  system  will  be  maintained  by  the 
evaluation/quality  assurance  contractor 
selected  by  HCFA.  Contact  the  System 
Manager  for  the  location  of  the 
contractor.  The  system,  or  portions  of 
the  system,  may  also  be  maintained  at 
the  HCFA  Data  Center  located  at  7131 
Rutherford  Road,  Baltimore,  MD  21244. 

CATEGORIES  OF  MDMOUALS  COVERED  BY  THE 
SYSTEM: 

Medicare  beneficiaries  who  receive 
home  health  care  and  certain 
ambulatory  care  services  from  one  of  the 
four  CNO  project  sites  (Carle  Clinic, 
Mahomet,  IL;  Carondelet  Health  Care, 
Tucson,  AZ;  Living  at  Home/Block 
Nurse  Program,  St.  Paul.  MN;  Visiting 
Nurse  Service  of  New  York.  New  YoA, 
NY)  chosen  to  participate  in  the 
demonstration. 

CATEGORIES  OF  RECORDS  M  THE  SYSTBI: 

The  system  will  contain  information 
concerning  a  patient's  name,  Health 
Insurance  Claim  Number,  demographic 
characteristics  (e.g.,  sex,  age),  medical 
diagnoses  and  conditions,  receipt  of 
service,  health  and  functional  status, 
and  utilization  of  home  health  services 
and  certain  ambulatory  care  services. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTai: 

Section  4079(c)(6)  of  the  Onmibus 
ReconciUation  Act  of  1987  (Pub.  L.  100- 
203). 

PURPOSE(^ 

To  provide  data  necessary  to  test  the 
feasibility  of  a  capitated  niu«e-case 
managed  service  delivery  model  and  the 
effect  it  has  on  patient  care.  The  system 
will  also  provide  data  necessary  to 
assess  and  monitor  the  quality  of  home 
health  care  and  selected  ambulatory 
care  services  rendered  by  providers 
participating  in  the  Community  Nursing 
Organization  Demonstration. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

Disclosures  may  be  made: 

1.  To  the  CNOs  that  provided  the 
home  health  and  selected  ambulatory 
care  services  in  order  to  verify  service 
utilization  rates,  elicit  feedback  on 
evaluation  findings,  and  investigate 
potential  quality  problems  and  notify 
the  CNOs  of  any  confirmed  quality 
problems  that  are  foimd. 

2.  To  a  Congressional  office,  fitim  the 
record  of  an  individual  in  response  to 
an  inquiry  from  the  Congressional  office 
made  at  the  request  of  that  individual. 

3.  To  the  Bureau  of  Census  for  use  in 
processing  research  and  statistical  data 
directly  related  to  the  administration  of 
programs  under  the  Social  Security  Act. 


4.  To  the  Department  of  Justice,  to  a 
court  or  other  tribunal,  or  to  another 
party  before  such  tribunal,  when 

(a)  HHS,  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components;  is  party  to  litigation 
or  has  an  interest  in  such  Utigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
tribimal,  or  the  other  party  is  relevant 
and  necessary  to  the  litigation  and 
would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

5.  To  an  individual  or  organization  for 
a  research,  evaluation,  or 
epidemiological  project  related  to  the 
prevention  of  disease  or  disability,  or 
the  restoration  or  maintenance  of  health 
if  HCFA: 

a.  Determines  that  the  use  or 
disclosure  does  not  violate  legal 
limitations  under  which  the  record  was 
provided,  collected,  or  obtained: 

b.  Determines  that  the  piupose  for 
which  the  disclosure  is  to  be  made: 

(1)  Cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form, 

(2)  Is  of  sufficient  importance  to 
warrant  the  effect  and/ or  risk  on  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring,  and 

(3)  There  is  a  reasonable  probability 
that  the  objective  for  the  use  would  be 
accomplished. 

(c)  Risquires  the  information  recipient 
to: 

(1)  Establish  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  imauthorized  use 
or  disclosure  of  the  record,  and 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  project  omless  the 
recipient  presents  an  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and 

(3)  Make  no  further  use  or  disclosure 
of  the  record  except: 


(a)  In  emergency  drctunstances 
affecting  the  health  or  safety  of  any 
individual,  or 

(b)  For  use  in  another  research 
project,  under  these  same  conditions, 
and  with  written  authorization  of 
HCFA.  or 

(c)  For  disclosure  to  a  properly 
identified  person  for  the  piupose  of  an 
audit  related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earUest  opportimity 
consistent  with  the  purpose  of  the  audit, 
or 

(d)  When  required  by  law; 

d.  Seciures  a  written  statement 
attesting  to  the  information  recipient's 
understanding  of  and  mllingness  to 
abide  by  these  provisions. 

6.  To  a  contractor  for  the  purpose  of 
collating,  analyzing,  aggregating  or 
otherwise  refining  or  processing  records 
in  this  system  or  for  developing, 
modifying  and/or  manipulating  ADP 
software.  Data  would  also  be  disclosed 
to  contractors  incidental  to  consultation, 
programming,  operation,  user 
assistance,  or  maintenance  for  an  ADP 
or  telecommunications  system 
containing  or  supporting  records  in  the 
system. 

POUOES  AND  PRACTKCS  FOR  STORMG, 
RETRKVMQ,  ACCE8SMG,  RETAMMQ  AND 
OOPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAOE: 

Paper  and  magnetic  media. 

retrevabuty: 

Records  are  retrieved  by  benefioary 
name  and  health  insiuance  claim 
niunber. 

SAFEGUARDS: 

The  contractor  will  maintain  all 
records  in  seciue  storage  areas 
accessible  only  to  authorized  employees 
and  will  notify  all  employees  having 
access  to  records  of  criminal  sanctions 
for  unauthorized  disclosure  of 
information.  For  computerized  records, 
safeguards  established  in  accordance 
with  Departmental  standards  and 
National  Institute  of  Standards  and 
Technology  guidelines  (e.g.,  security 
codes)  will  be  used,  limiting  access  to 
authorized  personnel.  System  securities 
are  established  in  accordance  with 
DHHS  Information  Resources  Manual, 
Circular  #10,  Automated  Information 
Systems  Security  Program;  and  HCFA 
Automated  Information  Systems  (AIS) 
Guide,  Systems  Seciuity  Policies. 

RETENnON  AND  disposal: 

Hardcopy  data  collection  forms  and 
magnetic  media  with  identifiers  will  be 
retained  in  secure  storage  areas.  These 
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records  will  be  retained  for  1  year  after 
the  termination  of  the  monitoring 
contract.  Records  are  maintaned  with 
identifiers  as  long  as  needed  for 
program  research  analysis. 

system  MANAGBtt  AND  ADDRESS: 

Director,  Office  of  Research  and 
Demonstrations,  HCFA,  Room  C3-25- 
26,  7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

NOmCATION  PROCEDURE: 

Inquiries  and  requests  for  system 
records  should  be  addressed  to  the 
system  manager  at  the  address  indicated 
above.  The  requestor  must  specify  the 
name,  address,  and  health  insurance 
number. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requestors  should  also  reasonably 
specify  the  record  contents  being 
sought.  These  access  procedures  are  in 
accordance  with  Department  Regulation 
(45  CFR  5b.5(a)(2). 

C0NTE8TWG  RECORD  PROCEDURES: 

Contact  the  system  manager  named 
above  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested.  State  the  corrective  action 
being  sought  and  the  reasons  for  the 
correction  with  supporting  justification. 
These  procediues  are  in  accordance 
with  Department  Regulation  (45  CFR 
5b.7). 

RECORDS  SOURCE  CATEGORES: 

Sources  of  information  contained  in 
this  records  system  are  expected  to 
include:  Data  collected  from  the 
Medicare  claims  files;  Medicare 
Statistical  Systems;  CNO  plans  of  care 
and  related  patient  records; 
supplemental  patient  intake  forms 
prepared  by  the  CNOs;  and  results  of 
quality  assessments  conducted  by  the 
contractor. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
(FR  Doc.  95-18487  Filed  7-26-95;  8:45  am] 

BILLMO  CODE  4120-OI-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dodwt  No.  FR-3849-N-03] 

Office  Of  the  Assistant  Secretary  for 
PuMIc  and  Indian  Housing;  Fund 
AvallabiUty  (NOFA)  for  Fiscal  Year 
1995  for  Rental  Voucher  Program  and 
Rental  Certificate  Program;  Correction 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  Fund  Availabihty 
(NOFA)  for  Fiscal  Year  (FY)  1994  for  the 
Rental  Voucher  Program  and  Rental 
Certificate  Program;  Correction. 

SUMMARY:  The  Department  is  pubUshing 
a  correction  to  the  Notice  of  Fimd 
Availabihty  (NOFA)  pubUshed  in  the 
Federal  Register  on  March  3,  1995  (60 
FR  12036),  for  the  Rental  Voucher 
Program  and  Rental  Certificate  Program. 
The  fail  share  allocation  areas  for  the 
States  of  Maine.  New  Hampshire,  and 
Vermont  were  erroneously  combined 
into  one  MetropoUtan  allocation  area 
and  one  Non-MetropoUtan  allocation 
area.  Instead,  using  the  principle  that 
each  allocation  area  is  supposed  to  be 
the  smallest  possible  area,  the  NOFA 
should  have  identified  two  allocation 
areas  (Metropolitan  and  Non- 
Metropohtan)  for  each  State. 
DATES  AND  ADDRESSES:  Apphcations 
have  already  been  received  for  these 
revised  allocation  areas,  in  accordance 
with  the  original  NOFA.  Housing 
agencies  do  not  need  to  submit  any 
additional  appUcation  materials. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Benoit,  Director,  Operations 
Branch,  Rental  Assistance  Ehvision, 
Office  of  PubUc  and  Indian  Housing, 
Room  4220,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington,  DC  20410-6000, 
telephone  (202)  708-0477.  Hearing-  or 
speech-impaired  individuals  may  call 
HUD'S  TDD  number  (202)  708-4594. 
(These  telephone  numbers  are  not  tool- 
free.) 

SUPPLEMENTARY  INFORMATION:  The 
Department  discovered  that  when  the 
original  NOFA  for  the  Rental  Voucher 
Program  and  Rental  Certificate  Program 
was  published,  the  allocation  areas  for 
the  New  Hampshire  State  Office  had  not 
been  based  on  the  principle  of  using  the 
smallest  possible  area,  which  was  used 
for  determining  the  allocation  areas  for 
the  other  offices.  Instead,  the  States  of 
Maine,  New  Hampshire,  and  Vermont 
had  been  combined  into  one  area.  The 
total  amount  of  funding  for  the  program 
operation  in  those  States  remains  the 
same,  but  this  correction  document 
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divides  that  single  allocation  area 
(subdivided  by  metropolitan  area  and 
non-metropolitan  area)  into  three 
allocation  areas  (similarly  subdivided). 

The  apphcations  for  funding  have 
been  received  from  housing  agencies  in 
these  States.  No  additional  submissions 
are  needed.  However,  the  Department 


wanted  to  clarify  that  the  rating  and 
ranking  procedure  used  to  select 
applications  for  funding  will  be  based 
on  these  corrected  allocation  areas. 

Accordingly,  FR  Doc.  95-5184,  the 
NOFA  for  the  Rental  Voucher  Program 
and  Rental  Certificate  Program, 
published  in  the  Federal  Register  on 


March  3, 1995  (60  FR  12036),  is 
corrected  as  follows: 

1.  On  page  12063,  the  allocation  areas 
for  the  New  Hampshire  State  Office  is 
deleted  and  the  following  is  inserted  to 
read: 


New  Hampshire  State  of- 
fice: metropoiitan  alkx:a- 
tion  areas 


Metropolitan  Vermont 


Metropoiitan  New  Hamp- 
shire. 


Metropoiitan  Maine 


NorvnetropoMan  Vermont 


Nonmetropoiitan  New 
Hampshire. 


Nonmetropofitan  Maine ... 


Oolars 


$1,048,193 


2,366,870 


2.381.477 


1.375,659 


1.200,992 


2,296,453 


Units 


27 


60 


43 


37 


71 


Cotnponent  parts  of  allocation  area 


CHITTENDEN  county  towns  of:  Burlington,  Charlotte,  Colchester.  Essex,  Hinesburg. 
Jericho,  Milton,  Richmond,  St.  George,  Shelbume,  South  Burlington,  WHIiston. 
WinoosW.  FRANKUN  county  towns  of:  Georgia.  GRAND  ISLE  county  towns  of: 
Grand  Isle,  South  Hero. 

ROCKINGHAM  county  towns  of:  Atkinson,  Brentwood,  Darrville,  Derry,  East  Kingston, 
Hampstead.  Kingston.  Newton.  Raistow.  Salem,  Sandown,  Seabrook,  Windham. 
HILLSBOROUGH  county  towns  of:  Bedford,  Goffstown,  Manchester.  MERRIMACK 
county  towns  of:  AMenstown,  Hooltsett.  ROCKINGHAM  county  towns  of:  Aut)um, 
CandB.  HILLSBOROUGH  county  towns  of:  Pelham,  Amherst.  BrooWine,  Hollis.  Hud- 
son, Litch«ekJ.  Merrimack,  MiNord,  Mount  Vernon,  Nashua.  Wilton.  ROCKINGHAM 
county  towns  of:  Exeter,  Greenland.  Hampton,  New  Castle.  NewfieWs,  Newington. 
Newmarket.  North  Hampton.  Portsmouth.  Rye.  Stratham.  STRAFFORD  county  towns 
of.  Barrington.  Dover.  Durham.  Farmington.  Lee.  Madtxiry,  Milton,  Rochester. 
Roflinsford,  Somersworth. 

NOBSCOT  county  towns  of:  Bangor.  Brewer.  Eddington.  Glenbum,  Harrpden. 
Hermon,  HoWen.  Kenduskeag,  OW  Town.  Orono.  Onington,  Penotjscot  Indian  I, 
Veazie.  WALDO  county  towns  of:  Winterport  ANDROSCOGGIN  county  towns  of: 
Auburn.  Greene,  Lewiston,  Lisbon,  Mechanic  FaHs.  Poland,  Sabattus.  CUM- 
BERLAND county  towns  of:  Cape  Elizabeth,  Cumberiand.  Fatonouth,  Freeport.  Gor- 
ham.  Gray,  North  Yarmouth,  Portland,  Raymond,  Scarborough,  South  Portland. 
Standish.  Westbrook,  Windham.  Yarmouth.  YORK  county  towns  ot.  Berwk*,  Elkrt. 
KIttery.  North  Berwick.  South  Benwk:h.  WeMs.  York. 

ADDISON.  BENNINGTON.  CALENDONIA.  CHITTENDEN  county  towns  of:  Bolton, 
Buels.  Huntington.  Underhill.  Westford.  ESSEX.  FRANKLIN  county  towns  of:  Bakers- 
fiekl.  Berkshire.  Enosburg.  Fairfax.  FairfieW.  Fletcher,  Franklin,  Highgate,  Montgonv 
ery.  Rchford.  St.  Albans.  Shekton,  Swanton.  GRAND  ISLE  county  towns  of:  Aburg, 
Isle  La  Motte.  North  Hero.  LAMOILLE.  ORANGE.  ORLEANS.  RUTLAND.  WASHING- 
TON. WINDHAM.  WINDSOR. 

BELNAP.  CARROLL.  CHESHIRE.  COOS.  GRAFTON.  HILLSBOROUGH  county  towns 
of:  Antrim,  Bennington.  Deering.  Francestown.  GreenfieW,  Greenville.  Hancock. 
Hillsborough.  Lyndeborough.  Mason.  New  Boston,  New  Ipswich,  Petertxwough.  Shar- 
on. Temple.  Weare.  Windsor.  MERRIMACK  county  towns  of:  Andover,  Boscawen. 
Bow,  Bradford.  Cantertxjry.  Chkihester.  Concord.  Danbury,  Dunbarton.  Epsom. 
Franklin.  Henniker,  Hill.  Hopkinton,  Loudon.  Newbury.  New  London,  NorthfieW.  Pem- 
broke, PittsfieW.  Salisbury,  Sutton,  Warner.  Webster.  Wilmot.  ROCKINGHAM  county 
towns  of:  Chester.  DeerfieW.  Epping.  Fremond.  Hampton  Falls,  Kensington,  North- 
wood.  Nottingham.  Rayrrwnd.  South  Hampton.  STRAFFORD  county  towns  of:  MkJ- 
dieton.  New  Durham.  Strafford,  Sullivan. 

ANDROSCOGGIN  county  towns  of:  Durham.  Leeds.  Livemfiore.  Uvemwe  Falls.  Minot, 
Turner.  Wales.  AROOSTOOK.  CUMBERLAND  county  towns  of:  BaWwin,  Bridgton. 
BrunswKk,  Casco,  Harpswell.  Hanison.  Naples.  New  Gtoucester.  Pownal.  Sebago. 
FRANKLIN.  HANCOCK.  KENNEBEC.  KNOX.  LINCOLN.  OXFORD.  PENOBSCOT 
county  towns  of:  Alton.  Argyle.  Bradtord,  Bradley.  Burlington.  Carmel  Can^oll. 
Charleston.  Chester.  Clifton.  Corinna.  Corinth.  Dexter.  Dixmont,  Drew.  East 
MilNnocket.  Edinburg.  EnfieW.  Exeter.  Garland,  Grand  Falls.  Greenbush.  GreenfieW. 
Howland.  Hudson,  Kingman.  Lagrange.  Lakeville.  Lee.  Levant  Lincoln,  Lowell. 
Mattawamkeag.  MaxfieW.  Medway.  Milford.  Millinocket.  Mount  Chase.  Newburgh. 
Newport,  North  Penotjscot,  Passadumkeag.  Patten.  Plymouth,  Prentiss,  Seboels, 
SpringfieW,  Staceyville,  Stetson,  Summit.  TwomWy,  Webster.  Whitney.  Winn.  Wood- 
vMe.  PISCATAQUIS.  SAGADAHOC.  SOMERSET.  WALDO  county  towns  of:  Belfast. 
Belmont  Brooks.  Bumham,  Frankfort,  Freedom,  Isleboro,  Jackson,  Knox.  Liberty. 
Uncolnville.  Monroe.  MontviHe.  Morrill.  Northport.  Palermo,  Prospect.  Searsmont, 
Searsport,  Stockton  Springs.  Swanville.  Thomdike.  Troy.  Unity.  Waklo.  WASHING- 
TON. YORK  county  towns  of:  Acton.  Alfred.  Arundel.  BkJdefcxd,  Cornish.  Dayton. 
Kennebunk,  Kennebunkport,  Lebanon.  Limerick.  Limington,  Lyman,  NewfieW, 
Parsonfiekl,  Saco.  Sanford.  Shapleigh.  Waterboro. 


Dated:  July  21. 1995. 
Joseph  Shuldinar, 

Assistant  Secretary  for  PuUic  and  Indian 
Housing. 

[FR  Doc  9S-18411  Filed  7-26-95;  8:45  am] 
HUWQ  COOl  431».S9-M 


DEPARTMENT  OF  THE  INTERIOR      ' 

Bureau  of  Land  Management 
[AK-M4-1410-0(M>  and  F-191S6-iq 

Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(e)  and  22(j)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971,  43  U.S.C.  1601, 1613(e),  will  be 
issued  to  Doyon,  Limited  for 
approximately  178  acres.  The  lands 
involved  are  in  the  vicinity  of  Nenana, 
Alaska,  within  T.  3  S..  R.  7  W., 
Fairbanks  Meridian,  Alaska. 

A  notice  of  the  decision  will  be 
pubUshed  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Fairbanks 
Daily  News-Miner.  Copies  of  the 
decision  may  be  obtained  by  contacting 
the  Alaska  State  Office  of  the  Bvueau  of 
Land  Management.  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  afTected  by  die 
decision,  an  agency  of  the  Federal 
govenunent  or  regional  corporation, 
shall  have  until  August  28, 1995  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Elizabcdi  Sherwood, 
Land  Law  Examiner.  Branch  of  Northern 
Adjudication. 
[FR  Doc.  95-18425  Filed  7-26-95;  8:45  am] 

BtLUNQ  CODE  43ie-JA-P 


[AZ-«2«-0fr-1430-«1;  AZA-7489] 

Arizona:  Tennination  of  Classification 
and  Opening  of  l.ands  to  Entry  In 
■Maricopa  County,  Arizona 

AGENCY:  Biueau  of  Land  Management, 

Interior. 

ACTION:  Notice. 


summary:  This  Notice  will  open  15 
acres  to  location  and  entry  under  the 
public  land  laws  and  the  general  naining 
laws. 

EFFECTtVE  DATE:  August  28, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Mogel,  Realty  Speciahst, 
Phoenix  District  Office,  U.S.  Bureau  of 
Land  Management.  2015  West  Deer 
Valley  Road,  Phoenix,  Arizona  85027; 
telephone  (602)  780-8090. 
SUPPt^MENTARY  INFORMATION:  The  lands 
were  classified  and  segregated  on 
August  6, 1973  \mder  the  provisions  of 
the  Recreation  and  Public  Purposes  Act, 
as  amended  (43  U.S.C.  869  et  seq.).  The 
classification  is  no  longer  needed  for  the 
following  described  lands: 

Gila  and  Salt  River  Meridian,  Arizoiui 

T.  1  S.,  R.  3  W.. 
Sec.  20,  ^4EV4NEV4SWV4, 

S^/i,SEV4SEV4NWV4. 
Containing  15  acres. 

At  9:00  a.m.  on  August  28, 1995,  the 
classification  on  the  lands  described 
above  will  be  terminated  and  the  land 
will  be  open  to  location  and  entry  under 
the  United  States  public  land  laws  and 
the  mining  laws. 

Dated:  July  17, 1995. 
G  J..  Cheniae. 

District  Manager  Phoenix  District  Office. 
[FR  Doc.  95-18426  Filed  7-26-95;  8:45  am] 

BILUNQ  COOe  4S10-42-P 

[UT-046-3120-00] 

•Modification  of  Notice  of  Intent  To 
Prepare  Environmental  Impact 
Statement  (EIS)  for  Proposed  Plan 
Amendment 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Modification  of  notice  of  intent 
to  prepare  an  EIS  for  the  proposed  plan 
amendment  for  the  Virgin  River 
management  fiBmework  plan  (MFP). 

SUMMARY:  This  notice  is  to  advise  the 
public  that,  as  a  result  of  public  and 
internal  scoping,  the  preliminary  scope 
of  the  referenced  Proposed  Amendment/ 
EIS  has  been  modified. 
DATES:  Comment  opportimities  on  the 
modification  of  the  scope  of  the 
Proposed  Amendment/EIS  as  well  as  the 
preliminary  issues  identified  in  the 
original  Notice  of  Intent,  published  June 
5, 1995,  will  commence  with 
pubUcation  of  this  notice.  Comments 
must  be  submitted  within  30  days  of  the 
date  of  publication. 

FOR  FURTHER  INFORMATKM  CONTACT:  Jim 
Crisp,  Area  Manager,  Dixie  Resource 
Area,  345  E.  Riverside  Drive.  St.  Geoige. 


Utah  84790.  801-673-4654  or  Verlin 
Smith.  Area  Manager,  Kanab  Resource 
Area,  318  North  First  East,  Kanab,  Utah 
84741,801-644-2672. 

SUPPLEMENTARY  INFORMATION:  Based  on 
concern  regarding  the  number  of 
complex  and  diverse  actions  associated 
with  the  Proposed  Plan  Amendment/ 
EIS,  and  public  concern  over  the 
planning  criteria  presented  in  the  above 
referenced  Notice  of  Intent,  it  has  been 
decided  that  it  woxild  be  more  effective 
to  separate  those  actions  that  are 
unrelated  to  the  proposed  land  tenure 
adjuMments  by  one  of  the  project 
proponents.  Therefore,  the  scope  of  the 
Proposed  Plan  Amendment/EIS  will 
only  address  the  alternatives  to.  and  the 
environmental  impacts  of  specific  land 
teniue  adjustments  as  proposed  by  the 
Washington  County  Water  Conservancy 
District  (WCWCD).  These  proposed  land 
tenure  adjustments  would  be 
accompUshed  through  the  exchange 
process  as  follows:  1)  TTie  WCWCD  has 
offered  BLM  two  parcels  of  non-Federal 
land  adjacent  to  Zi(»i  National  Park 
(N.P.)  in  exchange  for  Federal  lands. 
One  parcel  north  of  Zion  N.P.  would 
facilitate  the  protection  of  downstream 
resources  including  special  status  fish 
species.  Further  review  of  this  site  has 
shown  that  it  is  governed  by  the  Zion 
MFP  which  applies  to  the  Kani^ 
Resource  Area.  This  proposed 
amendment  would  therefore  consider 
the  impacts  of  amending  the  Zion  MFP 
to  allow  this  specific  land  exchange. 
The  other  parcel  has  the  potential  to 
facilitate  resolution  of  inholding 
confhcts  in  Zion  N.P.;  2)  In  exchange  for 
these  two  parcels,  the  WCWCD  has 
identified  three  parcels  of  Federal  land 
that  they  would  like  to  acquire  through 
exchange  for  the  following  purposes: 
construct  the  proposed  Sand  Hollow 
Reservoir  to  accommodate  storage  of 
excess  water  flow  and  consolidate 
ownership  of  lands  beneath  Quail  Creek 
Reservoir  and  an  associated  reservoir 
pip>eline.  Preliminary  planning  issues  to 
be  addressed  in  this  Proposed  Plan 
Amendment/EIS  associated  with  these 
land  tenure  adjustments  remain  the 
same  as  stated  in  the  Federal  Register 
Notice  Vol.  60.  No.  107,  Monday.  June 
5, 1995.  The  present  land  use  plan  for 
the  Dixie  Resource  Area  is  the  Virgin 
River  MFP  approved  in  1981.  This  land 
use  plan  is  being  revised  and  updated 
through  preparation  of  a  newer  and       ^ 
more  comprehensive  Dixie  Resource      '^ 
Management  Plan  (RMP)  but  the 
completion  date  is  uncertain  at  this 
time.  The  plan  amendment  now  being 
initiated  vdll  amend  either  the  Virgin 
River  MFP  or  the  Dixie  RMP  whichever 
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is  the  current  documant  at  the  time  this 

amendment  is  completed. 

MatMllnteMdi, 

State  Director. 

(FR  Doc  95-18496  Filed  7-2»-9S;  8:4S  am) 

aaxMS  COOK  4iie-oo-M 


[UT-04e-06-(M»-6] 

Notice  of  Intent  To  Amend  Ptan 

AQENCY:  Biueau  of  Land  Management, 

biterior. 

ACTION:  Notice  of  Intent  to  Prepare  a 

Proposed  Plan  Amendment  to  the  Virgin 

River  Management  Framework  Plan 

(MFP). 

summary:  This  notice  is  to  advise  the 
public  that  the  Bureau  of  Land 
Management  proposes  to  amend  the 
Virgin  River  MFP  to  allow  for  land 
tenure  adjustments  not  previously 
identified  in  the  MFP. 
DATES:  The  comment  period  for  issues 
and  criteria  associated  with  the 
proposed  plan  amendment  will 
commence  with  pubhcation  of  this 
notice.  Comments  are  due  within  30 
days  &Y>m  the  date  of  pubUcation  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Crisp,  Area  Manager.  Dixie  Resource 
Area,  345  E.  Riverside  Drive,  St.  George. 
Utah  84770,  801-674-4654. 
8UPPI.EMENTARY  INFORMATION:  The 
purpose  of  the  Proposed  Plan 
Amendment  is  to  add  additional  land 
exchange  criteria  imder  which  lands 
could  be  disposed  of,  or  acquired 
through  the  exchange  process,  if  certain 
goals  or  objectives  are  met.  Specifically, 
the  land  exchange  criteria  to  be 
addressed  are  as  follows:  (1)  Land 
teniue  adjustments  would  be  considered 
where  such  adjustments  are  in  the 
pubUc  interest  and  accommodaie  the 
needs  of  local  and  State  people, 
including  needs  for  the  economy,  and 
community  growth  and  expansion  and 
are  in  accordance  with  other  land 
exchange  goals  and  objectives:  (2)  The 
land  tenure  adjustment  results  in  a  net 
gain  of  important  and  manageable 
resource  values  on  public  land  such  as 
crucial  wildhfe  habitat,  significant 
cultural  sites,  high  quaUty  riparian 
areas,  hve  water,  Threatened  & 
Endangered  species  habitat,  or  areas  key 
to  the  maintenance  of  productive 
ecosystems;  (3)  The  land  tenure 
adjustment  ensiues  the  accessibility  of 
pubUc  lands  in  areas  where  access  is 
needed  and  cannot  otherwise  be 
obtained;  (4)  The  land  tenure 
adjustment  is  essential  to  allow  effective 
management  of  public  lands  in  areas 
where  consolidation  of  ownership  is 


necessary  to  meet  resource  management 
objectives;  (5)  The  land  tenure 
adjustment  results  in  acquisition  of 
lands  which  serve  a  national  pricvity  as 
identified  in  national  policy  directives. 
Issues  to  be  addressed  in  this  proposed 
amendment/Environmental  Assessment 
(EA)  include  the  impacts  of  disposal  or 
acquisition  of  lands  to  the  local 
communities,  social  and  economic 
values  and  impacts  on  natural 
resources.  This  amendment  will  also 
examine  the  impacts  to  the  existing  land 
use  plan.  The  present  land  use  plan  for 
the  majority  of  the  Dixie  Resource  Area 
is  the  Virgin  River  MFP  approved  in 
1981.  This  land  use  plan  is  being 
revised  and  updated  through 
preparation  of  a  newer  and  more 
comprehensive  Dixie  Resource 
Management  Plan  but  the  completi<m 
date  is  still  uncertain  at  this  time.  The 
planning  amendment  now  being 
initiated  will  amend  either  the  Virgin 
River  MFP  or  the  Dixie  RAMP, 
whichever  is  the  ciurent  document  at 
the  time. 
KM  MUlanlMcli. 
State  Directm: 

|FR  Doc.  95-18495  Filed  7-26-95;  8:45  am) 
■NJJNa  CODE  4no-ofr# 


[MT-MO-1430-01;  MTM  82S8S] 

Conveyance  of  Public  Lands  in 
Beavertiead  County,  Montana,  and 
Order  Providing  for  Opening  of  PutMc 
Land  In  BeaverlMad  County,  Montana 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  order  hiforms  the  public 
and  interested  state  and  local 
governmental  officials  of  the 
conveyance  of  1,192.72  acres  of  public 
lands  out  of  Federal  ownership  and  will 
open  320.00  acres  of  surface  estate 
reconveyed  to  the  United  States  in  an 
exchange  imder  the  Federal  Land  Policy 
and  Management  Act  of  1976, 43  U.S.C. 
1701  et  seq.  (FLPMA),  to  the  operation 
of  the  public  land  laws.  The  land  that 
was  acquired  in  the  exchange  provides 
access  to  other  public  land  with  wildhfe 
habitat,  excellent  big-game  hunting 
opportunities,  timber  resources, 
wetlands,  recreation  use  area,  and  is 
adjacent  to  a  wilderness  study  area.  The 
exchange  also  allows  for  increased 
management  efficiency  of  pubUc  land  in 
the  area.  No  minerals  were  exchanged 
by  either  party.  The  pubhc  interest  was 
well  served  through  completion  of  this 
exchange. 

EFFECTIVE  DATE:  September  17, 1995. 


FOR  FURTHER  INFORMATION  CONTACT:  Dick 
Thompson,  BLM  Montana  State  Office, 
P.O.  Box  36800,  Billings,  Montana 
59107,  406-255-2829. 
SUPPLEMENTARY  INFORMATION:  1.  Notice 
is  hereby  given  that  in  an  exchange  of 
land  made  pursuant  to  Section  206  of 
FLPMA,  the  following  described  lands 
were  transferred  to  Jack  G.  Thomas 
Limited  Partnership: 

Principal  Meridian.  Montaiu 

T.  13  S.,  R.  5  W., 
Sec.  19,  lots  1-4,  inclusive,  and  EV&  and 

Sec.  20,  SWV«,  NWViSEi/i  and  SV1SEV4: 
Sec.  29,  N>/tNVi  and  SEV4NWV4:  and 
Sec.  30,  NViNEVi. 

Total  acreage  conveyed:  1.192.72 
acres. 

2.  In  exchange  for  the  above  lands,  the 
United  States  acquired  the  following 
described  lands  from  Jack  G.  Thomas 
Limited  Partnership: 

T.  11  S.,  R.  11  W., 
Sac.  10,  NWV4NWV«,  SV4NWV4,  SW'A,  and 
SWV4SEV4. 
Total  acreage  acquired:  320.00  acres. 

3.  The  value  of  the  Federal  pubUc 
land  was  appraised  at  $88,000.00  and 
the  private  land  was  appraised  at 
$143,800.00.  An  Equalization  Payment 
fit>m  the  Land  and  Water  Conservation 
Fund  was  made  in  the  amount 
$55,800.00. 

4.  At  9  a.m.  on  September  17, 1995, 
the  lands  described  in  paragraph  2 
above  that  were  conveyed  to  the  United 
States  will  be  opened  only  to  the 
operation  of  the  pubUc  land  laws 
generally,  subject  to  vahd  existing  rights 
and  requirements  of  appUcable  law.  All 
vaUd  appUcations  received  at  or  prior  to 
9  a.m.  on  September  17, 1995,  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of 
filing. 

Dated:  July  18, 1995. 
Thomaa  P.  Lonnie. 

Deputy  State  Director,  Division  of  Resources. 
[PR  Doc.  95-18493  Filed  7-26-95;  8:45  am] 
BILUNa  CODE  4310-OM-P 

PD-054-1430-01;  IDI-28819] 

Notice  Of  Realty  Action,  Sale  of  Public 
Land  in  Lincoln  County,  Idaho 

AGENCY:  Bureau  of  Land  Management; 

Interior. 

ACTION:  Sale  of  PubUc  Land  in  Lincoln 

County. 

SUMMARY:  The  following  described 
pubhc  land  has  been  examined  and, 
through  the  pubUc-supporied  land  use 
planning  process,  has  been  determined 


to  be  suitable  for  disposal  by  direct  sale 
pursuant  to  section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  at  no  less  than  the  appraised  fair 
market  value  of  $8000.00.  The  land  will 
not  be  offered  for  sale  tmtil  at  least  60 
days  after  the  pubUcation  date  of  this 
notice  in  the  Federal  Register. 

T.  7  S.,  R.  19  B.,  Boise  Meridian: 

Section  2:  Lots  3,  SE'ANEVi; 

Section  3:  SW'ASWVi. 

The  ana  described  contains  99.510  acres  in 
Lincoln  County. 

When  patented,  the  land  wiU  be 
subject  to  the  foUowing  reservations: 

1.  A  reservation  to  the  United  States 
for  rights-of-way  for  ditches  and  canals 
constructed  imder  the  Act  of  August  30, 
1890  (43  U.S.C.  945). 
DATES:  Upon  pubUcation  of  this  notice 
in  the  Federal  Register,  the  land 
described  above  wiU  be  segregated  from 
appropriation  under  the  pubUc  land 
laws,  including  the  mining  laws,  except 
the  sale  provisions  of  the  Federal  Land 
Policy  and  Management  Act.  The 
segregative  effect  of  the  Notice  of  Realty 
Action  shaU  terminate  upon  issuance  of 
patent  or  other  document  of  conveyance 
to  such  land,  upon  pubUcation  in  the 
Federal  Register  or  termination  of  the 
segregation  270  days  fix>m  the  date  of 
pubUcation,  whichever  occurs  first. 
ADDRESSES:  Shoshone  District  Office, 
Monument  Resource  Area,  P.O.  Box  2- 
B,  400  West  F  Street.  Shoshone,  Idaho 
83352. 

FOR  FURTHER  INFORMATION  CONTACT: 
Realty  SpeciaUst  Fred  Pence  at  the 
address  shown  above  or  telephone  (208) 
736-2350. 

SUPPLEMENTARY  INFORMATION:  This  land 
is  being  offered  by  direct  sale  to  Jeff 
Weber  and  Phil  Hawkes  of  Star  Gate 
Ranch,  950  E.  570  S,  Dietrich,  Idaho 
83324,  based  on  historical  use. 

It  has  been  determined  that  the 
subject  parcel  contains  no  known 
mineral  values;  therefore,  the  mineral 
interest  wiU  be  conveyed 
simultaneously.  A  separate 
nonrefundable  filing  fee  of  $50.00  will 
be  required  from  the  purchaser  for 
conveyance  of  the  mineral  interests. 

There  will  be  no  reduction  in  grazing 
allotment  preference  as  a  result  of  this 
land  going  into  private  ownership. 

For  a  period  of  45  days  from  the  date 
of  this  pubUcation,  interested  parties 
may  submit  comments  to  the  Field 
Manager,  Btuley  District  Office,  15  East 
200  South,  Burley,  Idaho  83318.  Any 
adverse  comments  will  be  reviewed  by 
the  Field  Manager,  who  may  vacate  or 
modify  this  realty  action  to 
accommodate  thfe  protest.  If  the  protest 
is  not  accommodated,  the  comments  are 
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subject  to  review  of  the  State  Director 
who  may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
adverse  comments,  this  realfy  action 
will  become  the  final  determination  of 
the  Department  of  the  Interior. 

Dated:  July  21, 1995. 
Mary  C  Gaylord, 

Field  Manager. 

(FR  Doc.  95-18492  Filed  7-26-95;  8:45  am] 
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[OR  51998,  OR  S216S,  OR  52166;  OR-080- 
0fr-143(M)1:  G5-17q 

Realty  Action;  Proposed  Modified 
Compettth^e  Sale;  Oregon 

July  19, 1995. 

The  following  described  pubUc  lands 
have  been  examined  and  determined  to 
be  suit^le  for  transfer  out  of  Federal 
ownership  by  modified  competitive  sala 
under  the  authority  of  Sections  203  and 
209  of  the  Federal  Land  PoUcyand 
Management  Act  of  1976,  as  amended 
(90  SUt.  2750;  43  U.S.C.  1713  and  90 
Stat.  2757;  43  U.S.C.  1719),  at  not  less 
than  the  appraised  fair  market  value: 

Willamette  Kferidian,  Oregon 

T.  7  S.,  R.  3  W., 

Sec.  18,  Lot  3  (OR  51998] 

Sec.  18.  Lot  4  (OR  52165) 

Sec.  18.  Lot  5  (OR  52166) 

The  above-described  parcels  aggregate  0.99 
acre  in  Polk  county. 

The  parcels  wiU  not  be  offered  for  sale 
until  at  least  60  days  after  pubUcation 
of  this  notice  in  the  Federal  Register. 
The  fair  market  value  of  the  parcels 
have  not  yet  been  determined.  Anyone 
interested  in  knowing  the  values  may 
request  this  information  from  the 
address  shown  below. 

The  above-described  lands  are  hereby 
segregated  from  appropriation  under  the 
pubUc  lands  laws,  including  the  mining 
laws,  but  not  from  sale  under  the  above- 
cited  statute,  for  270  days  or  imtil  title 
transfer  is  completed  or  the  segregation 
is  terminated  by  pubUcation  in  the 
Federal  Register,  whichever  occtus  first. 

The  parcels  are  difficult  and 
uneconomic  to  manage  as  part  of  the 
pubhc  lands  and  are  not  suitable  for 
management  by  another  Federal 
department  or  agency.  No  significant 
resoiu'ce  values  will  be  affected  by  this 
transfer.  Because  of  the  parcels' 
relatively  small  size,  their  best  use  is  to 
merge  them  with  the  adjoining 
ownerships.  Use  of  the  modified 
competitive  sale  procedures  will  avoid 
an  inappropriate  land  ownership 
pattern.  The  sale  is  consistent  with  the 
Salem  District  Resoiuce  Management 


Plan  and  the  pubUc  interest  "wiU  be 
served  by  offiering  these  parcels  for  sale. 

Modified  Bidding  Procedures 

Modified  bidding  procedures  are 
being  used  pursuant  to  43  CFR  2711.3- 
2.  Bidders  must  be  United  States 
dtizMis  and  18  years  of  age  or  older. 

The  parcel  identified  as  OR  51998  is 
being  offered  only  to  Ervln  Simmons 
Estate  et  al.  (fee  owners  of  Tax  Lot  200, 
Map  7  3  18),  Polk  County  (fee  owner  of 
Tax  Lot  100,  Map  7  3  18B),  Richard  O. 
Cox  and  Carol  M.  Cox  (fee  owners  of 
Tax  Lot  200,  Map  7  3  18B),  S.  Annette 
Whisenhant  (fee  owner  of  Tax  Lot  3601, 
map  7  3  18BD),  Raymond  Dale  Johnson 
and  Nancy  K.  Johnson  (fee  owners  of 
Tax  Lot  3607,  Map  7  3  18BD),  Larry  W. 
KilUngsworth  and  Mary  J.  Killingsworth 
(fee  owners  of  Tax  Lot  3700,  Map  7  3 
18BD),  and  Richard  Schwarz  and 
MicheUe  Schwarz  <fae  owners  of  Tax 
Lot  4100  Map  7  3  18BD). 

The  parcel  identified  as  OR  52165  is 
being  offered  only  to  Ervin  Simmons 
Estate  et  al.  (fee  owners  of  Tax  Lot  200, 
800,  and  1100,  Map  7  3  18),  Richard 
Schwarz  and  Michelle  Schwarz  (fee 
owners  of  Tax  Lot  4100,  Map  7  3  18BD), 
Raymond  R.  Kreuger  and  PhylUs  A. 
Krueger  (fee  owners  of  Tax  Lot  4301, 
Map  7  3  18BD).  Evelyn  R.  Abies  Trust 
et  al.  (fee  owners  of  Tax  Lot  4300,  Map 
7  3  18BD],  Malcom  J.  Elstad  and  Nonna 
Y.  Elstad  (fee  owners  of  Tax  Lot  4400, 
map  7  3  18BD),  and  Clara  Taylor  and 
Dennis  Magnello  (fee  owners  of  Tax  Lot 
702,  Map  7  3  18). 

The  parcel  identified  as  OR  52166  is 
being  offered  only  to  Ervin  Simmons 
Estate  et  al.  (fee  owners  of  Tax  Lot  800 
and  1100,  Map  7  3  18)  and  Ella  E. 
Lippert  (fee  owner  of  Tax  Lot  1500,  Map 
7  3  18D). 

Sealed  written  bids,  deUvered  or 
mailed,  must  be  received  by  the  Bureau 
of  Land  Management,  Salem  District 
Office,  1717  Fabry  Road  SE,  Salem 
Oregon  97306.  prior  to  11:00  a.m.  on 
Wednesday,  September  20, 1995.  Each 
written  sealed  bid  must  be  accompanied 
by  a  certified  check,  postal  money  order, 
bank  draft  or  cashier's  check,  made 
payable  to  USDI — Bureau  of  Land 
Management  for  not  less  than  the 
appraised  value  of  the  parcel  to  be  sold, 
and  shall  be  enclosed  in  a  sealed 
envelop  clearly  marked  in  the  lower  left 
hand  comer,  "Bid  for  PubUc  Land  Sale 
OR  51998"  or  "Bid  for  PubUc  Land  Sale 
OR  52165"  or  "Bid  for  PubUc  Land  Sale 
OR  51266",  as  aporopriate. 

The  written  sealed  Dids  will  be 
opened  and  an  apparent  high  bid  will  be 
declared  at  the  sale.  The  apparent  high 
bidder  and  any  other  designated  bidder 
wiU  be  notified.  In  case  of  a  tie  of  bids 
submitted  by  designated  bidders,  the 
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interested  bidders  would  be  given  an 
opportunity  to  submit  an  additional 
sealed  bid  within  30  days  of  notification 
of  eligibility. 

The  terms,  conditicms,  and 
reservations  applicable  to  the  sale  are  as 
follows: 

'   1.  The  mineral  interests  being  offered 
for  conveyance  have  no  known  mineral 
value.  A  bid  submitted  will  also 
constitute  an  application  for  conveyance 
of  the  mineral  estate,  in  accordance  yriXh 
Section  209  of  the  Federal  Land  Policy 
and  Management  Act.  All  qualified 
bidders  must  include  with  their  bid  a 
nonrefundable  $50.00  fifing  fee  for  the 
conveyance  of  the  mineral  estate. 

2.  The  patents  will  subject  to: 

a.  Rights-of-way  for  ditches  or  canals 
will  be  reserved  to  the  United  States 
under  43  U.S.C.  945;  and 

b.  All  valid  existing  rights  and 
reservations  of  record. 

Detailed  information  concerning  the 
sale  is  available  for  review  at  the  Salem 
District  Office,  address  above. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Marys  Peak 
Area  Manager.  Salem  District  Office, 
address  above.  Any  adverse  comments 
will  be  reviewed  by  the  Salem  District 
Manager,  who  may  svistain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  adverse  conunents,  this  reaUy 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Robert  D.  Saunden,  Jr., 
Acting  Marys  Peak  Ana  Manager. 
(PR  Doc.  95-18494  Filed  7-26-95;  8:45  am] 

BILUNO  CODE  4310-33-M 


[OR-a42-00-1420-00:  05-175] 

Filing  of  Plats  of  Survey:  Oregon/ 
Washington 

AGENCY:  Biireau  of  Land  Management, 
Interior. 


ACTION:  Notice. 


SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
puhhcation. 

Willamette  Meridian, 

Oregon 

T.  35  S.,  R.  3  W..  accepted  June  12, 1995 
T.  37  S.,  R.  3  W..  accepted  June  26, 1995 
T.  33  S.,  R.  4  W.,  accepted  June  22, 1995 
T.  18  S.,  R.  6  W.,  accepted  June  16, 1995 
T.  15  S.,  R.  7  W.,  accepted  June  2, 1995 
T.  38  S.,  R.  7  W.,  accepted  June  13, 1995 


Washington 

T.  7  N.,  R.  13  E.,  accepted  June  19, 1995 
T.  28  N..  R.  15  W.,  accepted  June  23, 1995 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s),  are  recelived 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office.  Bureau 
of  Land  Management,  1515  S.W.  5th 
Avenue,  Portland,  Oregon  97201,  and 
will  be  available  to  the  pubUc  as  a 
matter  of  information  only.  Copies  of 
the  plat(s)  may  be  obtained  fi'om  the 
above  office  upon  required  payment.  A 
person  or  party  who  wishes  to  protest 
against  a  survey  must  file  with  the  State 
Director,  Bureau  of  Land  Management. 
Portland,  Oregon,  a  notice  that  they 
wish  to  protest  prior  to  the  proposed 
official  filing  date  given  above.  A 
statement  of  reasons  for  a  protest  may  be 
filed  with  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
proposed  official  fiUng  date. 

The  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  (1515 
S.W.  5th  Avenue.)  P.O.  Box  2965, 
Portland,  Oregon  97208. 

Dated:  July  19, 1995. 

Robert  0.  DeViney,  Jr., 

Acting  Chief,  Branch  of  Realty  and  Records 
Services. 

(PR  Doc  95-18491  Filed  7-26-95;  8:45  am) 
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Bureau  of  Mines 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  ttie  Paperwork 
Reduction  Act 

A  request  extending  the  collection  of 
information  fisted  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  proposed  collection  of 
information  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  Bureau's  clearance 
officer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  requirement  should  be  made  within 
30  days  directly  to  the  Bureau  clearance 


officer  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (1032-0006).  Washington,  DC 
20503,  telephone  202-395-7340. 

Title:  Ferrous  Metals  SiUT^eys. 

OMB  approval  number:  1032-0006. 

Abstract:  Respondents  supply  the 
Bureau  of  Mines  with  domestic 
production  and  consiunption  data  on 
ferrous  and  related  metals.  This 
information  is  published  in  the  monthly 
and  annual  issues  of  Mineral  Industry 
Survey  series,  Mineral  Commodity 
Summaries,  and  other  Bureau 
pubfications  for  use  by  private 
organizations  and  other  Government 
agencies. 

Bureau  form  number.  6-1056-A  ET 
AL  (14  Forms). 

Frequency:  Monthly  Annual. 

Description  of  respondents:  Producers 
and  Consumers  of  Ferrous  Metals. 

Annual  responses:  3,600. 

Annual  burden  hours:  1,931. 

Bureau  clearance  officer:  AUce  J. 
Floyd, 202-501-9569. 

Dated:  June  30, 1995. 
Michael  McKinley, 

Chief,  Division  of  Statistics  and  Inforajtation 
Services. 

(FR  Doc.  95-18428  Filed  7-26-95;  8:45  am] 
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Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

A  request  extending  the  collection  of 
information  Usted  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  proposed  collection  of 
information  and  related  forms  and 
explanatory  material  niay  be  obtained 
by  contacting  the  Bureau's  clearance 
officer  at  the  phone  number  Usted 
below.  Comments  and  suggestions  on 
the  requirement  should  be  made 
directly  to  the  Bureau  clearance  officer 
and  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(1032-0004),  Washington,  D.C.  20503. 
telephone  202-395-7340. 

Title:  Consolidated  Consiuners* 
Report. 

OMB  approval  number:  1032-0084. 

Abstract:  Respondents  supply  the 
Biu«au  of  Mines  with  domestic 
production  and  consumption  data  on 
ferrous  and  related  metals.  This 
information  is  pubUshed  in  the  monthly 
and  annual  issues  of  Mineral  Industry 
Surveys  series,  Mineral  Commodity 
Summaries,  and  other  Bureau 


publications  for  use  by  private 
organizations  and  other  Government 
agencies. 

Bureau  form  number:  6-110&-MA. 

Frequency:  Monthly  and  Annual. 

Description  of  respondents: 
Operations  that  consume  ferrous  metals. 

Estimated  completion  time:  45 
minutes. 

Annual  responses:  3,656. 

Annual  burden  hours:  2,742. 

Bureau  clearance  officer:  Alice  J. 
Floyd, 202-501-9569. 

Dated:  June  9, 1995. 
K.W.  Kflyiuuski, 

Acting  Chief,  Division  of  Statistics  and 
Information  Services. 

(FR  Doc.  95-18427  Filed  7-26-45;  8:45  am) 
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National  Park  Service 

Qei>«rai  Management  Plan/Final 
Environmantai  Impact  Statement 
Grand  Canyon  National  Park  Coconino 
and  Mohave  Countiea,  Arizona; 
Availability 

Introduction:  Pursuant  to  102(2)(C)  of 
the  National  Environmmtal  PoUcy  Act 
of  1969  (Pub.  L.  91-190,  as  amended), 
the  Department  of  the  Interior,  National 
Park  Service  (NPS),  has  prepared  a  Final 
Environmental  Impact  Statement  (FEIS) 
and  General  Management  Plan  (GMP) 
that  describe  and  analyze  a  proposed 
action  and  four  alternatives  for  the 
future  management,  use,  and 
development  of  Grand  Canyon  National 
Park. 

P|^lic  Review  Comments:  Two 
hunored  and  forty  comment  letters  were 
received  on  the  draft  environmental 
impact  statement  (DEIS)  during  a  60-day 
period  ending  May  11, 1995.  In 
addition,  four  pubUc  meetings  were 
held  during  March  25-29, 1995  in 
various  locations  in  Arizona  and  Utah. 
Approximately  1,400  copies  of  the 
DEIS/CMP  were  distiibuted  during  Uie 
pubUc  review  period.  The  FEIS/GMP 
incorporates  modifications  and 
clarifications  in  response  to  some  of 
these  public  comments.  The  same 
proposed  action  and  same  four 
alternatives  were  evaluated  in  both  the 
DEIS/GMP  and  the  FEIS/GMP. 

Proposed  and  Alternative  Actions: 
The  GMP  proposed  for  adoption 
provides  specific  management 
objectives  and  visions  for  the  entire 
park,  as  well  as  general  regional- 
ecosystem  management  objectives  and 
visions.  The  proposed  action,  the  no- 
action  alternative,  and  three  other 
alternatives,  and  their  environmental 
consequences,  were  identified  and 
analyzed  as  follows: 


Proposed  Action:  The  "proposed 
action"  (Alternative  2)  emphasizes 
regional  cooperation  for  ii^ormation 
distribution,  regional  resourts 
preservation,  and  a  quaUty  visitor 
experience.  A  major  shift  avny  from  the 
use  of  private  automobiles  would  occur. 
Alternate  inodes  of  transportation 
would  be  emphasized  throughout  the 
region  and  within  the  park,  with  staging 
areas  linked  to  regional  private  transit 
services  in  outiying  communities  and  a 
public  transit  system  within  the  park. 
Private  vehicles  would  be  removed  fitun 
the  heaviest  use  areas  in  the  park, 
creating  pedestrian-only  areas.  The 
number  of  private  vehicles  allowed  into 
the  park  at  any  one  time  would  be 
Umited  in  certain  areas.  The  adaptive 
use  of  historic  structures  and  other 
structures  would  be  maximized.  To 
minimize  resource  impacts, 
construction  of  new  park  facifities 
would  be  almost  entirely  within 
disturbed  areas.  The  visitor  experience 
would  be  defined  by  the  unique 
quahties  of  each  individual  area,  and 
the  number  of  visitors  allowed  into 
some  areas  of  the  park  would  be 
determined  by  a  carrying  capacity 
analysis.  With  respect  to  environmental 
consequences,  the  proposed  action 
would  stabiUze  the  growth  of 
infi'astructure  within  the  park,  enhance 
nattu^l  and  cultiual  resource 
preservation,  improve  significantly  the 
visitor  experience,  create  better  Uving 
and  working  conditions  for  park 
employees,  and  benefit  local  economies. 

Under  the  Plan  proposed  for 
adoption,  the  regional  context  of  Grand 
Canyon  National  Park  would  be 
emphasized,  and  proposals  for  resource 
preservation  and  visitor  use  would  take 
into  account  environmental  effects  on 
both  the  park  and  the  region. 
Cooperative  planning  efforts  outside  the 
park  would  emphasize  disseminating 
information,  preserving  regional  and 
park  resources,  and  providing  a  quaUty 
visitor  experience.  "The  NPS  would  work 
jointly  with  adjacent  entities  to  provide 
for  many  park  needs  outside  park 
boundaries.  The  most  appropriate 
locations  for  faciUties  would  be 
considered  in  a  regional  context,  taking 
into  consideration  principles  of 
sustainable  design  and  the  need  to 
preserve  resources  while  providing  for  a 
quahty  visitor  experience. 

The  number  of  visitors  in  certain 
areas  would  be  limited  during  peak 
visitation  periods  based  on  desired 
visitor  experience  and  identified 
resource  protection  needs,  according  to 
the  monitoring  program  called  for  in  the 
plan.  The  process  for  determining  use 
limits  would  be  the  same  throughout  the 
developed  areas  of  the  park.  However, 


visitor  levels  in  specific  areas  could 
vary  considerably,  and  use  may  be 
limited  sooner  in  some  areas  than 
others.  South  Rim  day  visitation  would 
be  imlimited  during  tiie  life  of  this  plan 
if  all  the  proposed  alternate 
transportation  services  are  fully  funded 
and  operational  in  an  appropriate  time 
frame.  If  this  does  not  occiu,  as  a 
contingency  measure  day  use 
reservations  would  be  estabUshed  for 
the  South  Rim  diuing  peak  visitation 
periods  (similar  to  Alternative  1).  North 
Rim  Day  visitation  would  be  limited  by 
2005  or  2010,  depending  on 
effectiveness  of  management  actions. 
Day  use  at  Tuweep  could  be  limited  at 
peak  times.  In  areas  where  reservations 
became  necessary,  visitors  would  be 
able  to  reserve  permits  in  advance, 
which  would  be  subject  to  verifying  at 
park  entrances.  Overnight 
accommodations  would  be  expanded  on 
the  South  and  NcHlh  Rims  primarily  by 
adaptively  reusing  existing  structures. 

lo  preserve  resources  and  enhance 
visitor  experience,  most  of  the  park's 
developed  areas  would  be  accessible 
only  by  pubUc  transit,  hiking,  or  biking. 
Private  vehicles  (tour  buses,  cars,  and 
RVs)  would  only  be  allowed  in  s[>ecific 
areas.  The  public  transit,  pedestrian, 
and  bikeway  system  would  be 
significanUy  expanded.  The  monitoring 
program  called  for  would  measure 
resource  impacts,  faciUty  use,  visitor 
satisfaction,  and  visitor  attendance 
levels  in  each  park  developed  area.  The 
permit  system  would  be  adjusted  as 
needed.  To  further  provide  a  quahty 
visitor  experience,  interpretive 
programs  would  focus  on  significant 
resources  of  Grand  Canyon,  as  well  as 
regional  conservation  issues. 

Alternatives  Considered:  The  four 
other  alternatives  analyzed  include: 
continuing  existing  programs  and 
conditions  (the  no-action  alternative),  a 
minimum  requirements  alternative 
(alternative  1),  reduced  park 
development  (alternative  3),  and 
increased  park  development  (alternative 
4).  They  are  as  follows: 

Under  the  "No-Action"  alternative 
(continuing  existing  programs  and 
conditions),  plaiming  would  be  focused 
within  the  park,  primarily  to  solve 
existing  problems.  Issues  related  to 
planning  and  land  management 
practices  in  areas  immediately  outside 
the  park  would  be  handled  individually 
as  the  need  arose,  without  an  overall 
area  vision  or  cooperative  regional 
planning  effort  to  guide  the  direction. 
Cooperative  planning  to  distribute 
regional  information  to  visitors  would 
be  limited.  Visitation  would  continue  in 
all  park  developed  areas,  with  nearly 
every  South  Rim  visitor  faciUty 
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continuing  to  be  overcapacity  during 
peak  use  periods.  No  major  facilities 
would  be  built,  and  no  major  park 
functions  would  be  relocated.  Any 
required  facility  changes  would  be  done 
in  or  adjacent  to  existing  disturbed 
areas.  The  number  of  overnight 
accommodations,  campsites,  and  all 
other  visitor  services  would  remain  the 
same  in  each  developed  area.  Minor 
adjustments  in  management  would  be 
made  to  help  reduce  resource  damage 
and  to  provide  a  safer  visitor 
experience. 

Under  the  "Minimum  Requirements" 
alternative  (Alternative  1),  planning 
would  be  focused  within  the  park 
(similar  to  the  No- Action  alternative). 
Issues  related  to  planning  and  land 
management  in  areas  adjacent  to  the 
park  would  be  individually  handled  as 
the  need  arose,  without  overall  area 
vision  or  an  integrated  regional 
planning  effort  to  give  direction. 
Unlimited  day  visitation  would 
continue  in  all  park  developed  areas 
until  visitor  congestion,  resource 
damage,  and  public  safety  warranted 
restricting  peak  visitation  access.  This 
would  be  accomplished  by 
implementing  reservation  systems  based 
on  capacity  of  existing  parking  and 
eating  facilities  on  the  South  and  North 
Rims.  Regional  information  programs 
would  explain  the  park's  reservation 
systems  to  visitors.  Overnight 
accommodations  would  not  be  affected. 
Visitor  use  at  Tuweep  and  on  corridor 
trails  would  not  be  limited  under  this 
alternative.  Existing  land  use  patterns 
would  be  retained — no  major  fecilities 
would  be  built^no  major  park  functions 
would  be  relocated,  and  most  park 
facilities  would  remain  where  they  are 
now  (some  minor  facilities  would  be 
added).  Any  required  facility  changes 
would  be  accomplished  in  or  adjacent  to 
existing  disturbed  areas. 

Under  the  "Reduced  Park 
Development"  alternative  (Alternative 
3),  planning  for  the  park  would  be  done 
in  a  regional  context  to  minimize 
negative  impacts  resulting  from  park 
uses  being  placed  in  areas  outside  the 
park.  CoEomunications  would  be 
expanded  (as  with  Alternative  2). 
Wherever  possible,  facilities  placed 
outside  the  park  would  be  clustered  in 
disturbed  areas  and  linked  to  existing 
systems.  Preserving  the  park's  natural 
and  cultural  resources  would  be 
emphasized;  many  disturbed  areas 
would  be  rehabilitated.  Alternate  modes 
of  transportation  would  be  emphasized 
regionally  as  well  as  in  major  park  high 
use  areas  (as  with  Alternative  2).  Park 
resources  would  be  preserved  by 
placing  all  new  facilities  and  relocating 
many  existing  functions  outside  the 


park.  Cooperative  regional  planning 
would  ensiue  that  NPS  functions 
occurring  outside  park  boundaries 
featiued  sustainable  planning  and 
design.  The  NPS  would  expand  its 
regional  information  services  (as  with 
Alternative  2).  On  the  South  Rim  all  day 
visitor  vehicles  would  be  removed,  and 
a  major  public  transit  system  would  be 
provided.  No  new  lands  within  the  park 
would  be  distiubed,  and  historic  uses  of 
existing  structiires  would  be  retaiiied 
wherever  possible.  Overnight 
accommodations  would  be  reduced  on 
the  South  Rim  but  increased  on  the 
North  Rim  by  adaptively  reusing 
historic  structures. 

Under  the  "Increased  Park 
Development"  alternative  (Alternative 
4),  planning  outside  the  park  would 
emphasize  regional  information  (as  with 
Alternative  2).  Cooperative  planning 
with  outside  entities  would  focus  on 
disseminating  information,  providing 
trip  planning  assistance,  and 
distributing  visitor  use.  Actions  to 
improve  visitor  convenien6e  would 
place  major  visitor  services  inside  the 
park  wherever  reasonable,  and  visitors 
would  be  distributed  throughout  the 
park's  developed  areas.  No  day  use 
limits  would  be  established  unless  the 
visitor  experience  was  significantly 
degraded.  The  type  of  vehicular  iise 
allowed  in  some  areas  would  be 
restricted,  and  high  use  areas  would  be 
accessible  only  by  transit  vehicles  or 
hiking  or  biking  (as  with  Alternative  2). 
Other  developed  areas  would  be 
accessible  by  private  vehicles. 
Overnight  accommodations  would  be 
increased  in  all  developed  areas  on  the 
North  and  South  Rims  by  adaptively 
reusing  existing  structiues  and 
constructing  some  new  facilities  (either 
in  or  adjacent  to  distiurbed  areas). 
SUMMARY:  Based  upon  the  analysis  in 
the  DEIS,  and  taking  into  account  all 
comments  obtained  from  public 
meetings  and  received  in  writing  from 
reviewers.  Alternative  2  (as  described  in 
the  DEIS  and  modified  somewhat  in  the 
subject  FEIS)  is  identified  as  the  general 
management  plan  proposed  to  be 
adopted  to  guide  future  management  of 
Grand  Canyon  National  Paric.  The  no 
action  period  on  this  FEIS  will  expire  30 
days  after  Notice  of  its  availabiity  is 
published  by  the  Environmental 
Protection  Agency  in  the  Federal 
Register. 

SUPPLEMENTARY  INFORMATION:  A  limited 
number  of  copies  of  the  FEIS/GMP  are 
available  upon  request  fix>m: 
Superintendent,  Grand  Canyon  National 
Park,  P.O.  Box  129,  Grand  Canyon,  AZ 
86023  (520)638-7945;  or  the  Planning 
Team  Leader,  Grand  Canyon  General 


Management  Plan,  National  Park 
Service,  TWE-Denver  Service  Center, 
P.O.  Box  25287,  Denver,  CO  80225- 
0287  (303)969-2267. 

As  noted  in  the  Federal  Register 
Notice  published  March  13, 1995,  the 
official  responsible  for  a  decision  on  the 
action  proposed  is  the  Regional 
Director.  Western  Regional  Office. 
National  Park  Service.  Subsequently, 
the  officials  responsible  for 
implementing  the  approved  plan  are  the 
Field  Director.  Intermountain  Field 
Office.  National  Park  Service  and  the 
Superintendent,  Grand  Canyon  National 
Park. 

Dated:  July  12, 1995. 
Stanley  T.  Albright, 

Regional  Director,  Western  Region. 

[FR  Doc.  95-18410  Filed  7-26-95;  8:45  am] 
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Richmond  National  Battiefleld  Park 
Draft  Qeneral  Management  Plan/ 
Environmantal  Impaiet  StatemenVLand 
Resource  Protection  Study 

AGENCY:  National  Park  Service.  Interior. 
ACTKM:  Notice  of  Availability. 

SUMMARY:  Pursuant  to  Council  on 
Environmental  Quality  Regulations  and 
National  Park  Service  Policy,  the 
National  Park  Service  (NPS)  announces 
the  release  of  the  Draft  General 
Management  Plan  (Draft  GMP/EIS/ 
LRPS)  for  Richmond  National 
Battlefield  Park.  Virginia. 
DATES:  The  Draft  GMP/EIS/LRPS  will  be 
on  public  review  imtil  September  3% 
1995.  All  review  comments  must  be 
postmarked  no  later  than  October  2, 
1995.  Open  house  public  meetings  will 
be  held. 

6:00-10:00  pm    Wednesday,  August  9. 
1995— Laurel  Hill  United  Methodist 
Church.  Fellowship  Hall.  1991  New 
Market  Rd..  Richmond.  VA  23231 
5:00-9:00  pm    Thiu^day.  August  10, 
1995 — Beulah  Presbyterian  Church. 
7252  Beulah  Church  Rd., 
Mechanicsville,  VA. 23111 
12:30-4:30  pm    Friday.  August  11, 
1995— Chesterfield  Coimty 
Historical  Society,  "Old 
Coiuthouse"  at  the  Administration 
Complex,  10011  Iron  Bridge  Rd.. 
Chesterfield.  VA  23832 
9:00  am-1 :00  pm    Satiuday.  August  12, 
1995— St.  John's  Church  Parish 
Hall,.2401  E.  Broad  St.,  Richmond, 
VA  23223 
SUPPLEMENTARY  INFORMATION:  The  Draft 
GMP/EIS/LRPS  presents  four 
alternatives  for  hiture  management  and 
use  of  Richmond  National  Battlefield 
Park. 


FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Richmond  National 
Battlefield  Parii.  3215  Broad  Street, 
Richmond,  Virginia  23223.  (804)  226- 
1981. 

For  copies  of  the  Draft  QvIP/EIS/ 
LRPS.  please  contact  the 
Superintendent  at  the  above  address. 

Dated:  )uly  17, 1995. 
Marie  Rut, 

Field  DitectoT,  Northeast  Field  Area. 

IFR  Doc.  95-18501  Filed  7-26-95;  8:45  am) 
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Bureau  of  Reclamation 

Bay-Delta  Advisory  Council  Meeting 

AGENCY:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Bay-Delta  Advisory 
Council  (BDAC)  will  meet  to  discuss 
several  issues  including:  review  of  the 
plan  of  action;  discussion  of  problem 
definition,  goals  and  objectives,  and  a 
mission  statement;  and  discussion  of 
other  program  components.  The  meeting 
is  open  to  the  public.  Interested  persons 
may  make  oral  statements  to  the  BDAC 
or  may  file  written  statements  for 
consideration. 

DATES:  The  Bay-Delta  Advisory  Council 
will  meet  from  10:00  am  to  4:00  pm  on 
Wednesday,  August  16, 1995. 
ADDRESSES:  The  Bay-Delta  Advisory 
Council  will  meet  at  the  Capital  Plaza 
Holiday  Inn,  300  J  Street,  Sacramento, 
CA  95814. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Sharon  Gross.  CALFED  Bay-Delta 
Program,  at  (916)  657-2666. 
SUPPLEMENTARY  INFORMATION:  The  San 
Francisco  Bay/Sacramento-San  Joaquin 
Delta  Estuary  is  a  critically  important 
part  of  California's  natural  environment 
and  economy.  In  recognition  of  the 
serious  problems  facing  the  region  and 
the  complex  resource  management 
decisions  that  must  be  made,  the  state 
of  California  and  the  Federal 
government  are  working  together  to 
stabilize,  protect,  restore,  and  enhance 
the  Bay-Delta  Estuary.  The  State  and 
Federal  agencies  with  management  and 
regulatory  responsibilities  in  the  Bay- 
Delta  Estuary  are  working  together  as 
CALFED  to  provide  policy  direction  and 
oversight  for  the  process. 

One  area  of  Bay-Delta  management 
includes  the  establishment  of  a  joint 
State-Federal  process  to  develop  long- 
term  solutions  to  problems  in  the  Bay- 
Delta  Estuary  related  to  fish  and 
wildlife,  water  supply  reliability, 
natural  disasters,  and  water  qudity.  The 


intent  is  to  develop  a  comprehensive 
and  balanced  plan  which  addresses  all 
of  the  resource  problems.  This  effort 
will  be  carried  out  under  the  poUcy 
direction  of  CALFED.  A  group  of  citizen 
advisors  representing  CaUfomia's 
agricultural,  environmental,  urban, 
business,  fishing,  and  other  interests 
who  have  a  stake  in  finding  long  term 
solutions  for  the  problems  affecting  the 
Bay-Delta  Estuary  has  been  chartered 
under  the  Federal  Advisory  Committee 
Act  (FACA)  as  the  Bay-Delta  Advisory 
Council  (BDAC)  to  advise  CALFED  on 
the  program  mission,  problems  to  be 
addressed,  and  objectives  for  the 
CALFED  Bay-Delta  Program.  BDAC  will 
also  provide  a  fonun  to  help  ensure 
public  participation,  and  vnll  review 
reports  and  other  materials  prepared  by 
CALFED  staff. 

Minutes  of  the  meeting  will  be 
maintained  by  the  CALFED  Bay-Delta 
Program,  Suite  1155, 1416  Ninth  Street, 
Sacramento,  CA  95814,  and  will  be 
available  for  public  inspection  during 
regular  business  houra,  Monday  through 
Friday  within  30  days  following  the 
meeting. 

Dated:  )uly  21. 1995. 
Roger  Patterson, 

Regional  Director,  Mid-Pacific  Region. 

[FR  Doc.  95-18500  Filed  7-26-95;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-3  (Sub-No.  122X)] 

Missouri  Pacific  Railroad  Company- 
Abandonment  Exemption— 4n  Saline 
County,  KS  (Trigo  Industrial  Lead) 

agency:  Interatate  Commerce 

Commission. 

action:  Notice  of  exemption. 

SUMMARY:  The  Commission,  under  49 
U.S.C.  10505,  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
10903-04  the  abandonment  by  Missouri 
Pacific  Railroad  Company  of  a  0.40-mile 
portion  of  the  Trigo  Industrial  Lead 
extending  from  the  end  of  the  line  at 
milepost  491.2  to  milepost  491.6  near 
Salina,  in  Saline  Coimty.  KS.  subject  to 
standard  labor  protective  conditions. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  August 
26. 1995.  Formal  expressions  of  intent 
to  file  an  offer  ■  of  financial  assistance 
under  49  CFR  1152.27(c)(2)  must  be 


filed  by  August  7, 1995;  petitions  to  stay 
must  he  filed  by  August  11, 1995; 
requests  for  a  public  use  condition  must 
be  filed  by  August  16. 1995;  and 
petitions  to  reopen  must  be  filed  by 
August  21, 1995. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-3  (Sub-No.  122X)  to:  (1) 
Office  of  the  Secr^ary ,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  1201  Constitution  Avenue, 
NW.,  Washington,  DC  20423;  and  (2) 
Joseph  A.  Anthofer,  1416  Dodge  Street, 
Room  830,  Omaha,  NE  68179-0830. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 
[TDD  for  the  hearing  impaired:  (202) 
927-5721.] 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pi<i  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Interstate  Commerce 
Commission  Building,  1201 
Constitution  Avenue.  NW..  Room  2229. 
Washington.  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  im{>aired  is  available 
through  TDD  services  (202)  927-5271.) 

Decided:  July  12, 1995. 

By  the  Commission,  Chairman  Morgan. 
Vice  Chairman  Owen,  and  Commissioners 
Simmons  and  McDonald. 
Vernon  A.  WiUiams, 
Secretary 
[FR  Doc.  95-18460  Filed  7-26-95;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  ttie  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7  and  42  U.S.C. 
9622(d)(2),  notice  is  hereby  given  that  a 
proposed  consent  decree  in  United 
States  V.  Teny  Shaner.  et  al..  Civil 
Action  No.  85-1372,  was  lodged  on  July 
10, 1995,  with  the  United  States  District 
Court  for  the  Eastern  District  of 
Pennsylvania.  A  motion  to  file  an 
amended  complaint  was  filed 
simultaneously  with  the  lodging  of  the 
Consent  Decree. 

The  proposed  consent  decree  requires 
the  current  Site  owners/operators  (Terry 
Shaner,  Sr.,  Susan  Shaner.  and  Terry 
Shaner,  Jr.):  (1)  To  enter  into  a  Consent 
Judgment  for  payment  of  $50,000  with 
interest  (over  time)  based  on  EPA's 
assessment  of  their  inability  to  pay  their 
fair  share  of  response  costs;  (2)  to 
convey  a  conservation  easement  to 
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General  Battery  Corporaticm  (the  fourth 
signatory  to  the  Decree  and  a  major 
generator  of  waste  disposed  of  at  the 
Site)  providing  access  to  the  Site,  the 
Shanws'  cooperation  during  the 
cleanup,  permanent  use  reactions  on 
the  Site  and  preservation  of  a  portion  of 
the  Site  as  a  permanent  wilderness  area; 
and  (3)  to  waive  any  claims  fcH'  Takings 
under  the  Fifth  Amendment  of  the 
United  States  Constitution  and  claims 
for  statutory  relocation  benefits.  By 
signing  the  Decree,  General  Battery 
Corporation  ("GBC")  has  agreed:  (1)  To 
reimburse  the  Hazardous  Substances 
Superfund  in  the  amount  of  $3,000,000, 
(2)  to  pay  $24,000  in  past  natxual 
resource  costs  to  the  federal  natural 
resoiirces  trustees  (the  National 
Oceanographic  and  Atmospheric 
Administration  ("NOAA"]  and  the 
Department  of  Interior  ("DOI"));  (3)  to 
pay  certain  of  EPA's  future  response 
costs;  (4)  to  pay  up  to  $10,000  of  DOI's 
future  costs;  (5)  to  perform  those 
activities  required  by  the  Record  of 
Decision  ("ROD")  for  Operable  Unit 
Two  of  the  final  Site  remedy  (excavating 
lead  contaminated  soil  above  1000  parts 
per  million,  transport  of  the 
contaminated  soil  to  GBC's  off-Site 
innovative  thermal  treatment  facility, 
and  treatment  of  the  deep  and  shallow 
groundwater)  and  complete  those 
activities  required  by  the  ROD  for 
Operable  Unit  One  of  the  final  Site 
remedy  (constructing  a  fence  around  the 
property);  and  (6)  to  perform  extensive 
work  to  protect  natural  resources  at  the 
Site  as  required  by  DOI  and  NOA^ 

The  Department  of  Justice  will  U 
receive,  for  a  period  of  thirty  (30)  days 
fit>m  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
NatiuBl  Resoiuces  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  Teny 
Shaner,  et  al..  DOJ  Ref.  #  90-11-3-76. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Eastern  District  of 
Pennsylvania,  615  Chestnut  Street,  Suite 
1250,  Philadelphia,  Pennsylvania, 
19106-4476;  the  Region  m  Office  of  the 
Enviftmnental  Protection  Agency,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania,  19107;  and  at  the  Consent 
Decree  Library,  1120  G  Street  NW.,  4tfi  \ 
Floor,  Washington,  DC  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street  NW.,  4th  . 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy  of  the  body  of  the 
proposed  decree,  please  refer  to  the 


referenced  case  and  enclose  a  check  in 
the  amount  of  $41.25  (25  cents  per  page 
reproduction  costs),  for  each  copy.  The 
check  should  be  made  payable  to  the 
Consent  Decree  Library.  If  copies  of  the 
proposed  consent  decree  attachments 
are  requested,  enclose  $167.25  (an 
additional  $126.00  is  required  for  the 
attachments). 
Bmoe  S.  Gelber, 

Acting  Chief.  Enviwnmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  05-18429  Filed  7-26-95;  8:45  am] 
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Drug  Enforcement  Administration 

[DEA*134P] 

Controiled  Substances:  Proposed 
Aggregate  Production  Quotas  for  1996 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Notice  of  proposed  aggregate 
production  quotas  for  1996. 

SUMMARY:  This  notice  proposes  initial 
1996  aggregate  production  quotas  for 
controlled  substances  in  Schedules  I 
and  n  of  the  Controlled  Substances  Act. 
DATESi  Comments  or  objections  should 
be  received  on  or  before  August  28, 
1995. 

ADDRESSES:  Send  comments  or 
objections  to  the  Deputy  Administrator, 
Drug  Enforcement  Administration, 
Washington,  DC  20537,  Attn:  DEA 
Federal  Register  Representative  (OCR). 
FOR  FURTHER  INFORMATKM  CONTACT: 
Howard  McClain,  Jr.,  Chief,  Drug  & 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  D.C.  20537.  Telephone: 
(202) 307-7183. 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  Controlled  Substances  Act 
(21  U.S.C.  826)  requires  that  the 
Attorney  General  establish  aggregate 
production  quotas  for  each  basic  class  of 
controlled  substance  listed  in  Schedules 
I  and  n.  This  responsibility  has  been 
delegated  to  the  Administrator  of  the 
DEA  by  Section  0.100  of  Title  28  of  the 
Code  of  Federal  Regulations. 

The  Administrator,  in  turn,  has 
redelegated  this  function  to  the  Deputy 
Administrator  pursuant  to  §  0.104  of 
Tide  28  of  the  Code  of  Federal 
Regulations. 

The  quotas  are  to  provide  adequate 
supplies  of  each  substance  for:  (1)  The 
estimated  medical,  scientific,  research, 
and  industrial  needs  of  the  United 
States;  (2)  lawful  export  requirements; 
and  (3)  the  establislunent  and 
maintenance  of  reserve  stocks. 


In  determining  the  below  listed 
proposed  1996  aggregate  production 
quotas,  the  Deputy  Administrator 
considered  the  foUowing  factors:  (1) 
Total  actual  1994  and  estimated  1995 
and  1996  net  disposals  of  each 
substance  by  all  manufacturers;  (2) 
estimates  of  1995  year-end  inventories 
of  each  substance  and  of  any  substance 
manufactxued  fit>m  it  and  trends  in 
accumulation  of  such  inventories;  and 
(3)  projected  demand  as  indicated  by 
procurement  quota  applications  filed 
pursuant  to  §  1303.12  of  title  21  of  the 
Code  of  Federal  Regulations. 

Pureuant  to  §  1303.23(c)  of  title  21  of 
the  Code  of  Federal  Regulations,  the 
Deputy  Administrator  of  the  DEA  will, 
in  early  1996,  adjust  aggregate 
producti(Hi  quotas  and  individual 
manufactunng  quotas  allocated  for  the 
year  based  upon  1995  year-«Ml 
inventory  and  actual  1995  disposition 
data  supplied  by  quota  recipients  for 
each  basic  class  of  Schedule  I  or  n 
controlled  substance. 

Therefore,  imder  the  authority  vested 
in  the  Attorney  General  by  section  306 
of  the  Controlled  Substances  Act  of 
1970  (21  U.S.C.  826),  delegated  to  the 
Administrator  of  the  E£A  by  §  0.100  of 
title  28  of  the  Code  of  Federal 
Regulations,  and  redelegated  to  the 
Deputy  Administrator  pursuant  to 
§  0.104  of  tide  28  of  the  Code  of  Federal 
Regulations,  the  Deputy  Administrator 
hereby  proposes  that  the  aggregate 
production  quotas  for  1996  for  the 
following  controlled  substances, 
expressed  in  grams  of  anhydrous  acid  or 
base,  be  established  as  follows: 


Basic  class 


Basic  dass 

Proposed 
1996  quotas 

Schedule  1: 

Acetytmethadol 

Alphacetylmethadoi 

Aminorex ..« 

Cathinone 

7 
7 
7 
9 

Difenoxin 

14,000 

Dihydromorphlne 

2,&-Oimethoxyamphetamine  . 

Dimethylamphetamine  

Ethylamine  Analog  of 
Phencyclidine 

N-Ethylamphelamine 

Lysergic  acid  diethylamide  .... 

Mescaline 

Mettiaqualone  

MethcatWnone 

4-Methoxyamphetamine 

4-Methylaminofex 

3,4- 
Mettiylenedioxyamphetafni- 
ne 

7 

10,650,000 

7 

5 

7 

58 

7 
17 

9 
17 

2 

17 

3.4-Methylenedioxy-N- 
ethylaiTiphetamine  

3.4- 
Methylenedioxymethamph- 
etamine „ 

3-MethyHentanyl 

2^ 

42 
14 

Proposed 
1996  quotas 


Nmiiieltnulmio «...__ 

Normofphine  ^.............MnN.,.* 

Psilocyt)in - >..~ 

Telrahydrocannibinots 

Scheduiail: 

Alfentonil  _ 

Amobaibital  ..............««...._... 

Arrphstamine  ....................... 

Cocaine ..- 

Codeine  (tar  sale) 

Codeine  (for  conversion)  

Deaoxyephedrine,  1,000,000 
grama  of 

levodesoxyephedrine  for 
use  in  a  nonconlrolad, 
nonprescription  product 
and  44  kg  lor  methamphet- 
amine 

Dextropropoxypherw 

Dihydrocodeine . 

Diphenoxylate  

Ecgonine  (for  conversion) 

Ethylmoiphine 

Ferilanyi  

Hydrocodone  (for  sale)  .„ 

Hydrooodone  (for  conversion) 

Hydromorpfione  

Isomslhadone  — 

Levo-alpha-acetylniethadol  ... 

Levorphanol  

Meperidine ».. 

Methadone  ... 

Methadone  (for  conversion)  .. 

Methadone  Intermediate  (for 
oorwersion) 

Methamphetamine  (for  oorv 
vertlon) 

Methylphenidate  ..._..._....».... 

Morphine  (for  sale) — 

Morphine  (for  conversion) 

Noroxymorphone  (for  sale)  ... 

Noroxymorphone  (for  conver- 
sion)   

Opium 

Oxycodone  (for  sale)  

Oxycodone  (for  conversion) .. 

Oxymorphone 

Penlabait>ital 

Ptiencydidine 

Ptwnylacetone  (for  conver- 
sion)   

I-Phenyteydohexytamine 

1- 
Piperidinocyclohexanecart)- 
onitrile ...».«...m....~ 

Secobarbital  ....................... 

Sufentanil  „ _.. 

Thebaine „ 


7 

7 

2 

2 

56,100 

8,500 

15 

1,300,100 

550.040 

58,396,000 

16,632,000 


1,044,000 

118.066,000 

60.000 

1,063,000 

650,100 

12 

120,100 

8,880,000 

2,800,000 

448,000 

12 

200,000 

14,300 

10,822,000 

4351,000 

364.000 

5,534,000 

723,000 

10,291,000 

12,450,000 

76,735,000 

2,000 

2,406,000 

1,226.000 

5.571.000 

37,300 

11,200 

15,100,000 

40 

5,280.000 
10 


12 

400.000 

1.000 

9.217,000 


mentioned  substances  without  filing 
comments  or  objections  regarding  the 
others.  If  a  person  believes  that  one  or 
more  of  these  issues  warrant  a  hearing, 
the  individual  should  so  state  and 
siunmarize  the  reasons  for  this  belieL 

In  the  event  that  comments  or 
objections  to  this  proposal  raise  one  or 
more  issues  which  the  Deputy 
Administrator  finds  warrant  a  hearing, 
the  Deputy  Administrator  shall  order  a 
public  hearing  by  notice  in  the  Federal 
Register,  summarizing  the  issues  to  be 
heard  and  setting  the  time  for  the 
hearing. 

The  Office  of  Management  and  Budget 
has  determined  that  notices  of  aggregate 
production  quotas  are  not  subject  to 
centralized  review  luider  Executive 
Order  12866.  This  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  this  matter  does  not 
have  sufficient  federaUsm  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  Deputy  Administrator  hereby 
certifies  that  this  action  will  have  no 
significant  impact  upon  small  entities 
whose  interests  must  be  considered 
imder  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601,  et  seq.  liie  establishment  of 
annual  aggregate  production  quotas  for 
Schedules  I  and  II  controlled  substances 
is  mandated  by  law  and  by  international 
treaty  obligations.  While  aggregate 
production  quotas  are  of  primary 
importance  to  large  manufacturers,  their 
impact  upon  small  entities  is  neither 
negative  nor  beneficial.  Accordingly,  the 
Deputy  Administrator  has  determined 
that  this  action  does  not  require  «-r^. 
regulatory  flexibility  analysis. 

Dated:  July  19, 1995. 
Stephen  H.  Greene, 
Deputy  Administrator. 
IFR  Doc.  95-18407  Filed  7-26-95;  8:45  am) 
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The  Deputy  Administrator  further 
proposes  that  aggregate  production 
quotas  for  all  other  Schedules  I  and  II 
controlled  substances  included  in 
§§1308.11  and  1308.12  of  title  21  of  the 
Code  of  Federal  Regulations  be 
established  at  zero. 

All  interested  persons  are  invited  to 
submit  their  comments  and  objections 
in  writing  regarding  this  proposal.  A 
person  may  object  to  or  comment  on  the 
proposal  relating  to  any  of  the  above- 


Ofug 

Schedule 

Marihuana  (7360) 

1 

Cocaine  (9041) 

II 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 
§  1301.54(e),  the  Deputy  Assistant 
Administrator,  Office  of  Divenion. 
Control,  hereby  ordera  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manu&cturer 
of  the  basic  classes  of  controlled 
substances  hsted  above  is  granted. 

Dated:  July  19. 1995. 
Gene  R.  HaiaUp, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

[FR  Doc.  95-18408  Filed  7-26-95: 8:45  am] 
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Importer  of  Controlled  Substances; 
Registration 

By  Notice  dated  May  30, 1995,  and 
published  in  the  Federal  Register  on 
June  8. 1995,  (60  FR  30319),  Research 
Triangle  Institute,  Kenneth  H.  Davis,  Jr., 
Hermann  Building,  East  Institute  Drive, 
P.O.  Box  12194.  Research  Triangle  Park. 
North  Carolina  27709,  made  appUcation 
to  the  Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  an  importer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


lAanufacturer  of  Controlled 
Sul>stances;  Registration 

By  Notice  dated  May  30. 1995,  and 
published  in  the  Federal  Register  on 
June  8, 1995  (60  FR  30318),  Research 
Triangle  Institute,  Kenneth  H.  Davis,  Jr., 
Hermann  Building,  East  Institute  Drive, 
P.O.  Box  12194,  Research  Triangle  Park, 
North  Carolina  27709,  made  application 
to  the  Drug  Enforcement  Administration 
PEA)  to  be  registered  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

Marihuana  (7360) 

Cocaine  (9041) _..... 

1 
II 

No  onnments  or  objections  have  been 
received.  Therefore,  pureuant  to  section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  title  21,  Code  of 
Federal  Regulations,  §  1311.42,  the 
above  firm  is  granted  registration  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  above. 

Dated:  July  19, 1995. 
Gene  R.  HaisBp, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

[FR  Doc.  95-18409  Filed  7-26-95;  8:45  am] 
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OfHoe  of  Juvenile  Justtoe  «kI 
DeUnqueiwy  Prevention 

Ccwrtinuation  of  Fundhig  of  Ctilidran's 
Aovocflcy  Centers 

AQBICY:  us.  Department  of  Justice. 
Office  of  Juvenile  Justice  and 
Delinquency  I'revention. 

ACTION:  Notice  of  continuation  grants. 

summary:  The  purpose  of  this  notice  is 
to  announce  the  Office  of  Juvenile 
Justice  and  Delinquency  Prevention's 
(OJJDP)  intent  to  develop  local 
children's  advocacy  centers  through 
continuation  funding  to  regional 
children's  advocacy  centers  and  the 
National  Network  of  Children's 
Advocacy  Centers. 

FOR  FURTHER  MFORMATKW  CONTACT: 
Robin  V.  Delany-Shabazz.  program 
manager,  Training  and  Tedmical 
Assistance  Division,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention.  633 
Indiana  Avenue,  Northwest,  Room  710. 
Washington.  DC.  20531;  (202)  307- 
99d3* 

SUPPLBIENTARY  MFORMATKM: 

GUldien's  Advocacy  Centers 

With  respect  to  the  funding  of 
Children's  Advocacy  Centers,  piusuant 
to  the  Victims  of  Child  Abuse  Act.  42 
U.S.C.  130001b  - 130002,  OJJDP  has   * 
established  a  five-year  project  period  for 
the  Regional  Children's  Advocacy 
Center  programs,  effective  February  21. 
1995. 

Given  availability  of  funds  and 
adequate  performance,  awards  will  be 
without  further  competition  for  the 
duration  of  the  projcKrt  period  to  the  four 
grantees  currently  managing  the 
Regional  Children's  Advocacy  Centers 
(RCAC).  They  are  as  follows:  Children's 
Advocacy  Center,  Inc.  (Northeast 
RCAC):  National  Children's  Advocacy 
Center.  Inc.  (Southern  RCAC):  LaRabida 
Children's  Hospital  and  Research  Center 
(Midwest  RCAC);  and  Pueblo  Child 
Advocacy  Center  (Western  RCAC). 

Funding  to  local  Children's  Advocacy 
Centers  will  continue  to  be 
administered  by  the  National  Network 
of  Children's  Advocacy  Centers.  The 
National  Network  will  competitively 
subgrant  funds  to  local  Children's 
Advocacy  Centers.  A  continuation  grant 
will  be  awarded  without  competition  for 
the  purposes  of  grants  administration  to. 
the  National  Network,  contingent  upon 
availability  of  funds  and  grantee 
performance.  Interested  appUcants  for 
local  Children's  Advocacy  Center  funds 


can  contact  the  National  Netw<^  on 
202/63»-05g7.  -  '  '"   ' ^  ,- 

ShayBilchik.  '  "    ' 

Administratot,  Office  of  JuvenUe  Justice  and 

Delinquency  Prevention. 

(FR  Doc  05-18459  Filed  7-20-95;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Eniployinont  StRndwds  AdminiRtratlon 

Reporting  and  RwordkMpIng 
RequirenMnta  for  Supply  and  Sarvico 
Contractors;  0MB  Number  121&-0072; 
Aganqf  Raportlng/Racordkoaping 
Raquiramanta  To  Ba  fWviawad  by  tha 
Offloa  of  Managamant  and  Budget 
(0MB):  OorracUon 

AQBICY:  Emplo]nnent  Standards 
Administratioii. 

ACTION:  Correction. 

SUMMARY:  In  notice  document  95-17997 
beginning  on  page  37675  in  the  issue  of 
Friday,  July  21, 1995.  make  the 
following  correction: 

On  page  37676:  in  the  first  colunm. 
the  description  dted  38  USC  2012.  This 
should  be  changed  to  read  38  USC  4212. 

Dated:  July  24. 1995. 
MaiSanl  J.  ShatiiU. 

Chief  Branch  of  Management,  Review  and 
Analysis,  Division  of  Financial  Management, 
Office  of  Management,  Administration  and 
Planning,  Employment  Standards 
Administration. 

|FR  Doc.  95-18465  Filed  7-26-95;  8:45  am] 

muma  oooi  uinr-m 


Employmant  and  Training 
Administration 

[TA-W-31.(e4] 

I.egend8  IManufacturIng,  Inc.,  A/K/A 
Linden  Draaa,  Throop,  Pennsylvania; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  Jime  14, 1995,  applicable 
to  all  workers  of  Legends 
Manufacturing,  Incorporated,  Throop, 
Pennsylvania.  The  notice  was  publi^ed 
in  the  Federal  Register  on  June  27. 1995 
(60  FR  33235). 

New  information  received  from  the 
State  Agency  show  that  some  of  the 
workers  at  Legends  Manufacturing. 
Incorporated  had  their  unemployment 


insurance  (UI)  taxes  paid  to  Linden 
Dress. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Legends  ManufacturiiM.  Incorporated 
who  were  adversely  amcted  by 
increased  imports. 

The  amended  notice  applicable  to 
TA-W-31,024  is  hereby  issued  as 
follows: 

"All  workoe  of  Legends 
Manufacturing,  Incorporated,  t/kfi 
Linden  Dress.  Thioop,  Pennsylvarda 
who  became  totally  or  partially 
separated  from  employment  on  or  after 
Amii  20. 1994  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974." 

Signed  at  Washington,  DC.  this  17th  day 
of  July  1995.  ^ 

Victor  J.  Tmiiao, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc  95-18466  Filed  7-26-95;  8:45  am) 
BUJNO  COM  nut  M  M 


[NAFTA— 00422] 

Ganaral  Eiaetrle  Co.,  Roma,  Qaorgia; 
Notice  of  Ravissd  Dalarmination  on  . 
Reopening 

On  Jidy  5, 1995,  the  Department,  at 
the  request  of  the  petitioners,  reopened 
its  investigation  for  workers  producing 
mediiun  transformers  at  the  subject 
facility.  The  initial  investigation 
resuhed  in  a  negative  determination. 
The  notice  was  pubUshed  in  the  Federal 
Register  on  May  25, 1995  (60  FR  27794). 

llie  Etepartment  had  issued  a  negative 
determination  in  the  subject  case 
because  criteria  (3)  and  (4)  of  the  group 
eligibiUty  requirements  in  paragraph 
(a)(1)  of  Section  250  of  the  Tratte  Act  of 
1974,  as  amended,  were  not  met. 
Imports  of  medium  transformers  from 
Mexico  or  Canada  did  not  contribute 
importantiy  to  worker  separations  at  the 
General  Electric  Company,  Rome. 
Georgia  faciUty,  and  there  was  no  shift 
in  production  to  Mexico  or  Canada. 

'The  petitioners  had  alleged  a  shift  in 
production  by  the  subject  firm  to 
Mexico.  An  intent  to  outsoiuce  some 
production  had  been  announced,  but  a 
final  decision  had  not  yet  been  made. 
New  findings  on  reopening  show  that 
on  Jtme  12. 1995,  General  Electric 
Company  ratified  an  agreement  to  shift 
some  production  of  transformers  to 
Mexico. 

Other  findings  show  that  sales, 
production  and  employment  decreased 


during  the  relevant  time  periods  of  the 
investigation. 

CoBclnsion 

After  careful  consideration  of  the  new 
facts  obtained  on  reopening,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
medium  transformers  produced  by  the 
subject  firm  contributed  importantiy  to 
the  decline  in  production  and  to  the 
total  or  partial  separation  of  workers  at 
the  subject  firm.  In  accordance  with  the 
provisions  of  the  Trade  Act  of  1974. 1 
make  the  following  revised 
determination: 

"All  workers  of  General  Electric 
Company,  Rome,  Georgia  who  became 
totally  or  partially  separated  from 
employment  on  or  after  March  30, 1994 
are  eligible  to  apply  for  NAFTA-TAA 
Section  250  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  D.C.  this  13th  day 
of  July  1995. 
Vioter  J.  Tnmse, 

Program  Manager,  Policy  and  Reemployment 
Services  Office  of  Trade  Adjustment 
Assistance. 


Notioe  of  Attestationa  niad  by 
Fadlitias  Using  Nonimmigrant  Allans 
aa  Registsrsd  Nurses 

AGENCY:  Employment  aixl  Training 
Administration,  Labor. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor 
(DOL)  is  pubhshing,  for  public 
information,  a  bst  of  the  following 
health  care  fodfities  that  have  submitted 
attestations  (Form  ETA  9029  and 
explanatory  statements)  to  one  of  four 
Regional  Offices  of  DOL  (Boston. 
Chicago,  Dallas  and  Seattie)  for  the 
purpose  of  employing  noninunigrant 
alien  nurses.  A  decision  has  been  made 
on  these  organizations'  attestations  and 
they  are  on  file  with  DOL. 
ADDRESSES:  Anyone  interested  in 
inspecting  or  reviewing  the  employer's 


attestation  may  do  so  at  the  employer's 
place  of  business. 

Attestations  and  short  supporting 
explanatory  statements  are  also 
available  for  inspection  in  the  U.S. 
Employment  Service,  Employment  and 
Training  Administration,  Department  of 
Labor,  Room  N-4456,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Any  complaints  regarding  a  particular 
attestation  or  a  facihty's  activities  imder 
that  attestation,  shall  be  filed  with  a 
local  office  of  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration,  Department  of  Labor, 
llie  address  of  such  offices  are  fouind  in 
many  local  telephone  directories,  or 
may  be  obtained  by  writing  to  the  Wage 
and  Hoxu-  Division,  Employment 
Standards  Administration,  Department 
of  Labor,  Room  S-3S02,  200 
Constitution  Avenue.  NW.,  Washington. 
DC  20210. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Regarding  the  Atteetation  Process 

Chief,  Division  of  Foreign  Labor 
Certifications,  U.S.  Employment 
Service.  Telephone:  202-219-5263  (this 
is  not  a  toll-free  number). 

Regarding  the  Complaint  Process 

Questions  regarding  the  complaint 
process  for  the  H-IA  nurse  attestation 
program  will  be  made  to  the  Chief,  Farm 
Labor  Program,  Wage  and  Hoiu 
Division.  Telephone:  202-219-7605 
(this  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
Immigration  and  NationaUty  Act 
requires  that  a  health  care  facihty 
seeking  to  use  nonimmigrant  aliens  as 
registered  nurses  first  attest  to  the 
Department  of  Labor  (DOL)  that  it  is 
taking  significant  steps  to  develop, 
recruit  and  retain  United  States  (U.S.) 
workers  in  the  nursing  profession.  The 
law  also  requires  that  these  foreign 
nurses  will  not  adversely  affect  U.S. 
nurses  and  that  the  foreign  nurses  will 
be  treated  fairly.  The  facility's 


attestation  must  be  cm  file  with  DOL 
before  the  Immigration  and 
Naturahzation  Service  will  consider  the 
facility's  H-IA  visa  petitions  for 
bringing  nonimmigrant  registered 
nurses  to  the  United  States.  26  U.S.C. 
1101(a)(15)(H)(i)(a)  and  1181(m).  The 
regulations  implementing  the  nursing 
attestation  program  are  at  20  CFR  parts 
655.  Subpart  D,  and  29  CFR  part  504. 
(January  6, 1994).  The  Emplo)rment  and 
Training  Administration,  pursuant  to  20 
CFR  655.310(c),  is  publishing  the 
following  list  of  faciUties  which  have 
submitted  attestations  which  have  been 
accepted  for  filing  and  those  which  have 
been  rejected. 

The  Ust  of  faciUties  is  published  so 
that  U.S.  registered  nurses,  and  other 
persons  and  organizations  can  be  aware 
of  health  care  hdUties  that  have 
requested  foreign  ntirses  for  their  staff. 
If  U.S.  registered  nurses  or  other  persons 
wish  to  examine  the  attestation  (on 
Form  ETA  9029)  and  the  supporting 
docimientation,  the  facility  is  required 
to  make  the  attestation  and 
doounentation  available.  Telephone 
ntunbers  of  the  facilities  chief  executive 
officer  also  are  listed  to  aid  public 
inquiries.  In  addition,  atiestations  and 
explanatory  statements  (but  not  the  full 
supporting  documentation)  are  available 
for  inspection  at  the  address  for  the 
Employment  and  Training 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

If  a  person  wishes  to  file  a  complaint 
regarding  a  particular  attestation  or  a 
facility's  activities  under  the  attestation, 
such  complaint  must  be  filed  at  the 
address  for  the  Wage  and  Hour  Division 
of  the  Employment  Standards 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

Signed  at  Washington,  D.C,  this  21st  day 
of  June  1995. 
Jolm  M.  Robinson, 

Deputy  Assistant  Secretary,  Employment  and 
Training  Administration. 


Division  of  Foreign  Labor  Certifications,  health  Care  Faciuty  Attestations 

[FORM  ETA-9029] 


CEO-Name/Facility  Name/Address 


State 


Action  date 


ETA  REGION  1 
04/03/95  TO  04/09«5 


Peggy  Urton  Cave.Greenery  Rehabilitation  Center,  177  Whitewood  Road,  Waterbury,  CT  06708.  203-757-9491 

ETA  CONTROL  NUMBER— 1/218622  ACTION— ACCEPTED 
Sherwin  Z.  GoodWatt,  Westwood  Pemt)roke  Health  System.  333  Bolivar  St.,  Canton,  MA  02021.  821-6200  

ETA  CONTROL  NUMBER— 1/218593  ACTION— ACCEPTED 
Morris  Wiesel,  Cedar  Oaks  Care  Center.  131 1  Durham  Avenue,  South  Plainfield,  NJ  07080,  908-287-9555 

ETA  CONTROL  NUMBER— 1/218189  ACTION-ACCEPTED 
Harvey  Adelsberg.  Daughters  of  Miriam,  Ctr.  for  Aged,  155  Hazel  SL,  Clifton,  NJ  07015,  201-772-3700  

ETA  CONTROL  NUMBER— 1/218588  ACTION— ACCEPTED 
Adolfo  Dela  Cuesta,  Health  Aire  Co.,  Inc.,  711  Route  3  East,  Clifton,  NJ  07014,  201-777-1233  


CT 
MA 
NJ 
NJ 
NJ 


04/06/95 
04/07/95 
04/06/95 
04/07/95 
04/06/95 


JMI 
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Division  of  Foreign  Labor  Certifications,  Health  Care  Facujty  Attestations— Continued 

[FORM  ETA-g0291 


CEO-Name/Facillty  Name^Address 


ETA  CONTROL  ^WMBER— 1  /21 8532  ACTION-ACCEPTED 
Carol  Godwin,  Action  Intl  Hedthcare  Services,  116  Chambers  Street  2nd  R.,  New  York,  NY  10007, 212-571-3900 

ETA  CONTROL  NUMBER— 1/218635  ACTION— ACCEPTED 
Jeanne  Lee,  Frances  Schenner  Home  &  Hospital,  2975  Independence  Ave.,  Bronx,  NY  10463.  718-648-1700 

ETA  CONTROL  NUMBER-1/218634  ACTION— ACCEPTED 
Harry  OonnKer,  Harry's  Nurses  Registry.  Inc..  169^22  Hilside  Avenue,  Jamaica,  NY  11432, 718-739-0045 

ETA  CONTROL  NUMBER— 1/218192  ACTION— ACCEPTED 
Elizabeth  Maddea  Health  Care  Registry.  Inc..  192  Lexington  Avenue,  Tlh  R.,  New  York.  NY  10016,  212-632-9250 

ETA  CONTROL  NUMBER— 1/218477  ACTION— ACCEPTED 
Judtth  Dicker.  Hillside  Manor  Nursing  Center.  182-15  HiUskle  Avenue,  Jamawa  Estates.  NY  11432,  718-291-8200  . 

ETA  CONTROL  NUMBER— 1  /21 8536  ACTION-ACCEPTED 
Vktor  Ornola,  HoHts  Park  Manor  Nursing  Home,  191-06  Hilskte  Ave..  HoWs,  NY  11423.  718-479-1010 

ETA  CONTROL  NUMBER— 1/218207  ACTION— ACCEPTED 
Hershel  Weber.  N  &  W  Nursing  Registry,  inc.,  461  Bedford  Ave..  Brooklyn,  NY  11211, 718-387-7702  

ETA  CONTROL  NUMBER— 1/218208  ACTION— ACCEPTED 
Percy  AHen,  II,  State  U/N.Y.  Health  Science  Center,  450  Ctarkson  Avenue,  Brooklyn,  NY  11203, 718-270-1000  

ETA  CONTROL  NUMBER— 1/218478  ACTION-ACCEPTED 


State 


NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 


ETA  REGION  1 
04/10/95  TO  04/1«M 


John  G.  Magttaro,  Coiumbus  Hospitel,  495  North  13th  SL,  Newark.  NJ  07107, 201-268-1495 „ 

ETA  CONTROL  NUMBER— 1/218726  ACTION— ACCEPTED 
Marie  D.  Moore.  Dellridge  Care  Center.  532  Fan/iew  Avenue,  Paramus.  NJ  07652, 201-261-1589  

ETA  CONTROL  NUMBER— 1/218776  ACTION-ACCEPTED 
Leonora  Pilao-Dwyer.  King  David  Care  CtrVAtlantx:  City,  166  S.  South  Caroline  Avenue.  Atlanlk:  City,  NJ  08401, 
609-344-2181. 

ETA  CONTROL  NUMBER— 1/218775  ACTION— ACCEPTED 
Francine  Ehrlnh.  Waterview  Nursing  Center,  536  Rklge  Road,  Cedar  Grove,  NJ  07009,  201-239-9300 

ETA  CONTROL  NUMBER— 1/21 8774  ACTION— ACCEPTED 
John  J.  Koeilner.  Bayside  Dialysis  Center,  Inc.,  201-10  Northern  Boulevard,  Bayside,  NY  11361.  718-423-6638 

ETA  CONTROL  NUMBER— 1/218695  ACTION— ACCEPTED 
Domingo  Jimenez,  Domingo  Jimenez.  M.D..  1 1  Springtree  Boulevard,  Apalachian,  NY  13732.  607-625-4021  

ETA  CONTROL  NUMBER— 1/218709  ACTION— ACCEPTED 
Abraham  N.  Klein,  Fairview  Nursing  Care  Center,  Inc.,  69-70  Grand  Central  Parkway,  Forest  Hills,  NY  1 1375,  718- 
263-4600. 

ETA  CONTROL  NUMBER— 1/218703  ACTION— ACCEPTED 
Joshua  Teitelbaum.  Queens  Nassau  Nursing  Home,  Inc.  520  Beach.  19th  Street,  Apt  1-A,  Far  Rockway,  NY 
11691.718^71-7400. 

ETA  CONTROL  NUMBER— 1/218697  ACTION— ACCEPTED 
Natalie  George  McDowell,  Virgin  Islarxls  DepL  of  Health,  St  Thomas  Hospital  Estate  Thomas,  *48.  St  Thomas.  VI 
00802,809-774-0117. 

ETA  CONTROL  NUMBER— 1/218693  ACTK)N— ACCEPTED 


ETA  REGION  1 
04/17/95  TO  04/23/95 


Maria  L  Bondoc.  Somerset  Manor  (Shady  Rest  Home).  1 135  Hamilton  Street.  Somerset.  NJ  08873. 908-247-1460 

ETA  CONTROL  NUMBER— 1/218800  ACTION— ACCEPTED 
Joan  Madden,  Health  Care  Placement  Services,  Inc.,  192  Lexington  Avenue,  New  York.  NY  10016.  212-532-9520  . 

ETA  CONTROL  NUMBER— 1/218798  ACTION— ACCEPTED 
Richard  N.  Yezzo,  St  Clare's  Hospitel  &  Health  Ctr.,  415  West  51st  Street,  New  York,  NY  10019,  212-686-1500 

ETA  CONTROL  NUMBER— 1/218799  ACTION— ACCEPTED 


ETA  REGION  10 
04^3/95  TO  04/09«5 


Eden  Sak:eda,  Apache  Junctkxi  Health  Center,  2012  West  Southern  Avenue,  Apache  Junction,  AZ  85220,  602- 
983-0700. 
ETA  CONTROL  NUMBER— 1 0/206676  ACTION— ACCEPTED 

Barbara  Gamer.  North  Valley.  1645  The  Esplanade.  Chico.  CA  95926  714-544-4443 _ 

ETA  CONTROL  NUMBER— 10/207010  ACTION— ACCEPTED 

Lite  Tsai,  Orthopaedk;  Hospital,  2400  South  Fkiwer  Street,  Los  Angeles,  CA  90007,  213-742-1114  _ 

ETA  CONTROL  NUMBER— 10^06878  ACTION— ACCEPTED 
John  W  Wiser.  Visiting  Nurse  Assodatkxi  of  LA.,  520  South  La  Fayette  Parte  Place,  Suite  500,  Los  Angeles,  CA 
90057,  213-386-7200. 


AZ 

CA 
CA 
CA 


Action  date 


04/07/95 
04/07/95 
04/06/96 
04/06/95 
04/07/95 
04/06/95 
04/06/95 
04/06/95 


04/12/95 
04/13/95 
04/13/95 

04/13/95 
04/12/95 
04/12/95 
04/12/95 

04/12/95 

D4/12/95 


04/17/95 
04/17/95 
04/17/95 


04/06/95 

04/06/95 
04/06/95 
04/06/95 
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DIVISION  OF  FOREIGN  LABOR  CERTIFICATIONS.  HEALTH  CARE  FACHJTY  ATTESTATIONS— Continued 

[FORM  ETA-002g! 


CEO-Name/Facility  Name/Address 


ETA  CONTROL  NUMBER— 10/206677  ACTION— ACCEPTED 


State 


ETA  REGION  10 
04/10/95  TO  04/16/95 


Robert  R.  Schwartz.  EmeraU  Terrace  Convalescent  Hosp..  1 154  S.  Alvarado  Street  Lost  Angeles,  CA  90006,  213- 
385-1715. 
ETA  CONTROL  NUMBER— 10/207119  ACTION— ACCEPTED 


ETA  REGION  10 
04/24/95  TO  04/30/95 


Thomas  Ramstwrger,  Health  Exchange,  Inc.,  5251  North  Sixteenth  Street  Suite  B100,  Phoenix,  AZ  85016.  602- 
265-9606. 
ETA  CONTROL  NUMBER— 10«)7023  ACTIOf^-ACCEPTED 

ETA  REGION  5 
04M»W5  TO  04/09M 


Lorraine  Suissa,  Briar  Place,  Ltd.,  6800  Jdet  Road,  Indian  Head  Parit,  IL  60525,  708-246-8500 „ 

ETA  CONTROL  NUMBER— 5/239644  ACTION— ACCEPTED 
Lisa  R.  Hilliard.  Courtyard  Terrace.  2313  N.  Rockton  Avenue,  Rockford.  IL  61103.  815-964-2200 _ 

ETA  CONTROL  NUMBER— 5/239594  ACTION— ACCEPTED 
Judy  Pitzete,  Glenview  Terrace  Nursing  Center,  ATTN:  Marie  Hollander,  151 1  Greenwood  Road.  Glenview,  IL  60025, 
708-729-9090. 

ETA  CONTROL  NUMBER— 5/239632  ACTION— ACCEPTED 
MKhael  Elkes,  Lakeview  Nursing  and  Geriatric  Ctr..  735  W.  Diversey  Parieway,  Chicago.  IL  60614,  312-348-4055  ... 

ETA  CONTROL  NUMBER— 5^39641  ACTION— ACCEPTED 
Lucia  S.  Davis,  R.N.,  Lia  Home  Health,  Inc.,  9730  S.  Western,  Suite  230.  Evergreen  Parte,  IL  60642,  708-229-0360 

ETA  CONTROL  NUMBER— 5/239593  ACTION-ACCEPTED 
Davkl  Stem,  Sovereign  Nursing  Home,  6159  N.  Kenmore  Ave.,  Chwago,  IL  60660,  312-761-9050 

ETA  CONTROL  NUMBER— 5/239642  ACTION— ACCEPTED 
Mkshael  Gillman,  Westehire  Care  Centre.  5825  W.  Cermak  Road,  Cfeero.  IL  60650.  708-656-9120 - 

ETA  CONTROL  NUMBER— 6/239587  ACTION— ACCEPTED 
Pamela  M.  Orr,  William  L  Dawson  Nursing  Center,  3500  S.  Giles.  Chteago.  IL  69653,  312-326-2000 

ETA  CONTROL  NUMBER— 5/239627  ACTION— ACCEPTED 
Jana  Fk)yd  or  Liz  Woods,  Morton  County  Hospital,  445  HHItop,  P.O.  Box  937,  Elkhart,  KS  67950,  316-697-2141  

ETA  CONTROL  NUMBER— 6/239592  ACTION— ACCEPTED 
EmeKn  Joy  Tan,  Concerned  Home  Care.  Inc.,  2233-A  South  Lakeshore  Drive,  P.O.  Box  142,  Harbor  Beach,  Ml 
48441,517-479-6169. 

ETA  CONTROL  NUMBER— 5«39643  ACTION-ACCEPTED 
Davkl  Koepplinger,  Health  Enterprises  of  Mchigan  Inc.,  d/b/a  Clara  Barton  Terrace,  1801  East  Atherton,  Rint,  Ml 
48507  313-742—5850. 

ETA  CONTROL  NUMBER— 5/239591  ACTION— ACCEPTED 

Deborah  Howard.  Hillside  Lutheran  Manor,  1430  Alamo,  Kalamazoo,  Ml  49006,  616-349-2661  , 

•       ETA  CONTROL  NUMBER— 5/239588  ACTION— ACCEPTED 
Bonnie  Sabuda.  Luther  Haven.  464  East  Grand  Blvd..  Detroit.  Ml  48207-3692,  313-579-2255 

ETA  CONTROL  NUMBER— 5/239589  ACTION— ACCEPTED 
Cheryl  G.  Keenoy.  Pines  Healthcare  Center,  707  Armstrong,  Lansing,  Ml  48911, 517-393-5680 

ETA  CONTROL  NUMBER— 5/239586  ACTION— ACCEPTED 


ETA  REGION  5 
04/24/95  TO  04/30/95 


Jeffrey  Webster,  Atrium  Health  Care  Center,  1425  W.  Estes.  Chcago,  IL  60626,  312-973-4780 

ETA  CONTROL  NUMBER-6/240653  ACTION— ACCEPTED 
Morris  Esformes,  Community  Care  Nursing  Home,  4314  South  Wabash,  Chicago,  IL  60653,  312-538-8300  

ETA  CONTROL  NUMBER— 5/240662  ACTION— ACCEPTED 
Morris  Esformes,  EMI  Enterprises.  Inc.,  3737  West  Arthur.  Uncolnwood,  IL  60645,  708-674-1946 

ETA  CONTROL  NUMBER— 5/240664  ACTION— ACCEPTED 
Behr  Burton.  Hampton  Plaza  Health  Care  Centre.  8555  Maynard  Road.  Niles.  IL  60714,  708-967-7000  ....„ 

ETA  CONTROL  NUMBER— 5/240640  ACTION— ACCEPTED 
Sally  Skemp,  Holy  Cross  Hospital,  2701  West  68th  Street,  Chicago,  IL  60629,  312-471-8000 

ETA  CONTROL  NUMBER— 5/240649  ACTION— ACCEPTED 
Max  RedrTX)rKl,  Hoosier  Care  Inc.,  DBA  Swann  Special  Care  Center,  109  Kenwood  Road,  Champaign,  IL  61821, 
217-356-5164. 

ETA  CONTROL  NUMBER— 5/240633  ACTK3N— ACCEPTED 
Maila  Parga,  Nontvegian  American  Hospitel,  1044  N.  Francisco  Avenue,  Chicago,  IL  60622,  312-292-8200  

ETA  CONTROL  NUMBER— 5/240643  ACTION— ACCEPTED 
Jess  Cole,  Parieskte  Gardens  N.H.,  dba  Sunset  House,  LLC,  5701  W.  79th  Street,  Burtank,  IL  60459,  708-636- 
3860. 
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Division  of  Foreign  Labor  Certircations,  Health  Care  Faquty  Attestations— Continued 

[FORM  ETA-M29] 


CEO-Name^acttty  Name/Address 


ETA  CONTROL  NUMBER-6/240656  ACTION-ACCEPTED 

Jackie  Goken.  Shabbona  HeaWhCare  Center,  409  W.  Comanche  St..  Shabbona.  IL  60550, 815-824-2194 

ETA  CONTROL  NUMBER— 5/240639  ACTION— ACCEPTED 

Lawrence  Carlson.  St  PauTs  House  &  Health  Care  Ctr..  3831  N.  Mozart  St.  Chicago,  IL  60618,  312-478-4222  

ETA  CONTROL  NUMBER-5/240655  ACTION-ACCEPTED 
Henrietta  McQhone,  Home  HeaWi  Support  Systems,  Inc.,  29777  Telegraph.  Suite  1560.  SoutWieW.  Ml  48034,  810- 
350-0778. 
ETA  CONTROL  NUMBER-5/240658  ACTION-ACCEPTED                         _  .,  ^        „.  ««■«,  ,«,^.o^ 
Steven  P.  Haggerty,  Autumn  Care  of  Madeon,  One  Autumn  Court.  P.O.  Drawer  420,  Madteon,  VA  22727, 703-948- 
3054. 
ETA  CONTROL  NUMBER-5C40669  ACTION-ACCEPTED 
Steven  P.  Haggerty.  Autumn  Care  of  Portsmouth.  3610  Winchester  Drive,  P.O.  Box  7277,  Portamoulh.  VA  23707. 
804-397-0725. 
ETA  CONTROL  NUMBER-5/240661  ACTK)f4— ACCEPTED 
Stephanie  Zeman,  Marshal  Manor,  Inc.,  8645  John  Marshad  Highway.  P.O.  Box  749.  Marshall.  VA  22115.  70^ 
364-1200. 
ETA  CONTROL  NUMBER-5/240607  ACTION— ACCEPTED 
Jane  Clemente  ElliotL  Bel  Air  Health  Care  Center,  9350  West  Fond  (kj  Lac  Avenue,  Milwaukee.  Wl  53225,  414- 
438-4360. 
ETA  CONTROL  NUMBER— 5/240645  ACTION— ACCEPTED  ^^ 


ETA  REGION  6 
04/03/96  TO  0«08«5 


Ms.  Nancy  F.  Taytor,  Cabamjs  Nursing  Center.  Inc..  430  Brookwood  Avenue.  P.O.  Box  748.  Concord.  NC  28026- 
0748.704-788-4115. 
ETA  CONTROL  NUMBER— 5/226715  ACTION— ACCEPTED 
Ms.  Donna  Gunter,  East  Texas  Medfcal  Center-Rusk,  P.O.  Box  317.  Rusk  TX  75785.  903-683-2273 

ETA  CONTROL  NUMBER— 6/226260  ACTION-ACCEPTED  


ETA  REGION  6 
04/1(V96TO04/16«5 


Ms.  Frances  Eddings.  Integrated  Health  Services,  850  N.W.  9th  StreeL  Alabaster,  AL  35007.  205-663-3^9 

ETA  CONTROL  NUMBER— 6/226718  ACTION— ACCEPTED 

Ms.  Predla  Buffalo,  Devon  Gables  Health  Care  Center.  6150  E.  Grant  Road.  Tucson.  AZ  85712.  602-296-6181  

ETA  CONTROL  NUMBER— 6/226536  ACTIOW— ACCEPTED 
Ms.  Marge  Evans.  Broward  Children's  Center,  200  S.  E.  19th  Avenue,  Pompano  Beach,  FL  33060.  305-943-7638  .. 
ETA  CONTROL  NUMBER— 6/226639  ACTION— ACCEPTED 

Mr.  Rtehard  Zacher,  Crystal  Palms.  1710  4th  Avenue  N.,  Lakeworth.  FL  33460.  407-547-0950 

ETA  COhTTROL  NUMBER— 6/226637  ACTION— ACCEPTED 
Dr.  E.  A.  Ordonez.  Dr.  E.  A.  Ordonez  M.D..  P.A..  1024  B  Edgewood  Avenue  West.  Jacksonville,  FL  32208,  904- 
764-5638. 
ETA  CONTROL  NUMBER— 6/226635  ACTION-ACCEPTED 
Mr  Richard  Bradley,  G.  Pierce  Wood  Memorial  Hospital,  5847  S.  E.  Hwy  31,  Arcadta,  FL  33821,  81^-494-3323  „... 

ETA  CONTROL  NUMBER— 6/226805  ACTION-ACCEPTED 
Ms.  Freda  Ebert,  Halifax  Convalescent  Center,  820  North  Clyde  Morris  Boulevard,  Dayton  Beach,  FL  32t17.  904- 
274-4575. 
ETA  CONTROL  NUMBER— 6/226636  ACTION— ACCEPTED 

Mr.  Jack  Norman.  Venice  Hospital.  540  The  Rialto.  Verece.  FL  34285,  813-483-7888 ~ - 

ETA  CONTROL  NUMBER— 6/226716  ACTION— ACCEPTED 
Mr.  Frank  A.  Riddrck.  Jr.  Alton  Ochsner  Medk»l  Foundatkxi.  1518  Jefferson  Highway.  New  Orleans.  LA  70121. 
504-842—3604. 
ETA  CONTROL  NUMBER— 6/226806  ACTION— ACCEPTED 
Ms.  Ftorida  Fuentecilla.  Health  &  Professionals  Network.  Inc.,  2  Canal  Street.  Suite  902,  New  Orleans,  LA  70130. 
504-627-0074 
ETA  CONTROL  NUMBER— 6/226807  ACTION— ACCEPTED 

Ms.  Barbara  Friday,  Laurel  Wood  Center,  5000  Highway  39  North,  Meridian,  MS  39303,  601-483-6211  

ETA  CONTROL  NUMBER— 6/226535  ACTION— ACCEPTED 
Mr.  Joe  Dan  Edwrards,  Methodist  Hospital  of  Middle  MS,  1  Bowling  Green  Road.  Lexington.  MS  39095,  601-834- 
1321. 
ETA  CONTROL  NUMBER— 6/226717  ACTION— ACCEPTED 
Shenwn  D.  Wefch.  Cheraw  Healthcare.  Inc.,  114  ChesterfieW  Highway,  P.O.  Box  967.  Cheraw.  SC  29520.  803- 
537-5253. 
ETA  CONTROL  NUMBER— 6/226633  ACTION— ACCEPTED 

Mr.  Louis  Milite.  Life  Care  Center  of  Columbia.  2514  Faraway  Drive,  Columbia,  SC  29206,  803-790-1999 

ETA  CONTROL  NUMBER— 6/226429  ACTION— ACCEPTED 

Mr.  James  L  Dozier.  Jr.,  Self  Memorial  Hospital.  1325  Spring  Street,  Greenwood.  SC  29646.  803-227-4166  

ETA  CONTROL  NUMBER— 6/226561  ACTION— ACCEPTED 
Mr.  William  R.  Leake,  Community  Health  Care.  Inc.,  1819  Holston  River  Road.  Knoxville.  TN  37914,  615-646-1799 
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Division  of  Foreign  Labor  Certifications,  Health  Care  Faciuty  Attestations— Continued 

(FORM  ETA-9029] 


CEO-Name/Facility  Nanrw/Address 


ETA  CONTROL  NUMBER— 6/226534  ACTION— ACCEPTED 
Ms.  Betty  S.  Leake.  Your  Home  Visiting  Nurse  Sen/.,  Inc.,  5703A  Broadway,  Knoxville.  TN  37918. 615-688-1159  ... 

ETA  CONTROL  NUMBER— 6/226537  ACTION— ACCEPTED 
Ms.  Connie  Kk)Stermann.  Cotonial  BeHe  Nursing  Home.  108  North  Baron.  P.O.  Box  59,  BelMlle,  TX  77418,  409- 
865-3689 
ETA  CONTROL  NUMBER-«/226714  ACTION-ACCEPTED 
Mr.  Stephen  B.  HiH.  Tri-City  Community  Hospital.  1604  Hwy.  97E.  P.O.  Box  189,  Jourdanton.  TX  78026,  210-769- 
3515. 
ETA  CONTROL  NUMBER— 6/226808  ACTION-ACCEPTED 


ETA  REGION  6 
04/17/95  TO  04/23/95 


Mr.  James  Sturgeon.  Moosehaven  Nursing  Center,  1701  Park  Avenue.  Orange  Park,  FL  32073, 904-278-1225 

ETA  CONTROL  NUMBER— 6/226926  ACTION— ACCEPTED 
Mr.  Wayne  Campbell,  Palm  Beach  Regonal  Hospital,  2829  10th  Avenue  North.  Leto  Worth,  FL  33461,  407-967- 
7800. 

ETA  CONTROL  NUMBER— 6/226977  ACTION— ACCEPTED 
Ms.  Elizabeth  Camarena,  West  Gables  Rehab  Hosp/HCC,  2525  S.  W.  75th  Avenue,  Miami,  FL  33135,  305-262- 
1822. 

ETA  CONTROL  NUMBER-6/22701 5  ACTION— ACCEPTED 
Mr.  Robert  HII,  Britthaven.  Inc..  1211  Hwy  258  N.  P.O.  Box  6150.  Kinston.  NC  28502-6159.  919-523-9094 

ETA  CONTROL  NUMBER— 6^271 20  ACTION— ACCEPTED 
Ms.  Marie  Buoraconti.  Century  Care  of  Laurinburg.  Route  3.  Box  95.  8900  Hasty  Road.  Laurinburg,  NC  28352.  910- 
276-8400. 

ETA  CONTROL  NUMBER— 6/226855  ACTION— ACCEPTED 
Mt.  PoHy  Pine.  Cibola  General  Hospital  Corp..  1212  Bonita.  Grants.  NM  87020.  505-287-4446 

ETA  CONTROL  NUMBER— 6/226964  ACTION— ACCEPTED 
Mr.  Neal  M.  Eltott,  Hacienda  de  Salud— BkxxnfieM.  400  West  Blanco.  BksomfieM.  NM  87413.  505-632-1823  

ETA  CONTROL  NUMBER— 6/227018  ACTION— ACCEPTED 
Mr.  Heai  M.  EOkm.  Hacienda  de  Salud— Silver  City,  3514  Leslie  Road,  Silver  City,  NM  88061.  505-388-3127  

ETA  CONTROL  NUMBER— 6/227019  ACTION— ACCEPTED 
Mr.  Neal  M.  ElKott.  Hacienda  de  Salud— Espanola,  720  Hacienda  Street.  Espanola,  NM  87532,  505-753-6769  

ETA  CONTROL  NUMBER— 6/227017  ACTION-ACCEPTED 
Mr.  Neal  M.  Eltott,  Sunshine  Haven,  West  Railway  Avenue,  Lorcteburg,  NM  88045,  505-542-3539 „ 

ETA  CONTROL  NUMBER— 6/227020  ACTION— ACCEPTED 
Mr.  Erik  Stumpfl,  Texoma  Manor,  Inc..  HC  71,  Box  83,  Kingston,  OK  73439,  405-564-2351  

ETA  CONTROL  NUMBER— 6/227014  ACTION— ACCEPTED 
Mr.  Robert  CoNette.  AMI  BrownsvHIe  Medk»l  Center,  1040  West  Jefferson  St.,  BrownsvHIe,  TX  78520.  210-544- 
1428. 

ETA  CONTROL  NUMBER— 6/226927  ACTION— ACCEPTED 
Mr.  Arxlrew  E.  Anderson.  Jr.,  Bee  County  Regional  Medtoal  Center.  1500  E.  Houston  Highway.  BeeviNe.  TX  78102. 
512-35ft-5431. 

ETA  CONTROL  NUMBER— 6/226925  ACTION— ACCEPTED 
Bobby  PaweKk.  Cantertxjry  ViHa  of  Carrizo  Spring,  8th  &  aark  Streets.  Canizo  Springs.  TX  78834.  512-876-5011  .. 

ETA  CONTROL  NUMBER— 6/226854  ACTION— ACCEPTED 
Mr.  Neal  M.  Eltott.  Doctor's  Healthcare  Center,  9009  White  Rock  Trail,  Dallas,  TX  75238,  214-34&-8100 

ETA  COI^ROL  NUMBER— 6/227016  ACTIOf^— ACCEPTED 
Mr.  Bryan  James,  Hondo  Skilled  Nursing/Rehab  Center,  3002  Avenue  0,  Hondo,  TX  78861,  210-426-3057 

ETA  CONTROL  NUMBER— 6/226976  ACTION— ACCEPTED 
Ms.  Edna  Bingham,  Oakridge  Center,  615  North  Ware  Road,  McAllen,  TX  78501,  210-664-8900  

ETA  CONTROL  NUMBER— 6/226853  ACTION— ACCEPTED 
Mr.  John  E.  Smithhisler,  Sun  Belt  Regk>nat  Medk»l  Center,  13111  East  Freeway,  Houston,  TX  77015,  713-455- 
6911. 

ETA  CONTROL  NUMBER— 6/226928  ACTION-ACCEPTED 
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ETA  REGION  6 
04/24/95  TO  04/30^ 


Vicky  Woriey,  Integrated  Health  Sennces,  39  Hanover  Cr.,  Bimningham,  AL  35205, 205-933-1828  

ETA  CONTROL  NUMBER— 6/227191  ACTION— ACCEPTED 

Mr.  Fred  D.  Hirt,  Mount  Sinai  Medk:al  Center,  4300  Alton  Road,  Miami  Beach,  FL  33140.  305-674-2396 „ 

ETA  CONTROL  NUMBER-6/226852  ACTION— ACCEPTED 
Mr.  Don  S.  Steigman,  North  Rklge  Medk^at  Center,  5757  North  Dixie  Highway.  Fort  Lauderdale.  FL  33334.  305- 
776-6000. 
ETA  CONTROL  NUMBER— 6/227244  ACTION— ACCEPTED 
Mr.  Steve  Pkdcett,  University  Healthcare  Systems,  L  C.  Tulane  University.  1415  Tutane  Avenue.  New  Orteans,  LA 
70112,504-588-5566. 
ETA  CONTROL  NUMBER— 6/227234  ACTION— ACCEPTED 
Mr.  DonaM  J.  Fisher,  The  King's  Daughters  Hospital,  300  S.  Washington  Ave.,  P.O.  Box  1857,  Greenville,  MS 
38701,601-378-2020. 
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OlVtSION  OF  FOREIGN  LABOR  CERTIFICATIONS,  HEALTH  CARE  FACIUTY  ATTESTATIONS— Continued 

[FORM  ETA-M291 


CEO-Name/Faciiity  Name/Address 


ETA  CONTROL  NUMBER— 6/227083  ACTION— ACCEPTED 
Mr.  Steven  Haggerty.  Autum  Care  of  Mariori,  610  Airport  Road,  P.O.  Box  339.  Marion.  NC  28752,  704-652-6701  .... 

ETA  CONTROL  NUMBER— 6/227237  ACTION— ACCEPTED 
Mr.  Steven  Haggerty,  Autum  Care  of  Raeford,  1206  North  FuNon  Street,  P.O.  Box  10,  Raetord,  NC  28376,  910- 
875-4280.  

ETA  CONTROL  NUMBER— 6/227236  ACTION— ACCEPTED 
Mr.  Steven  Haggerty,  Autum  Care  of  SaHebury.  1505  Bringte  Ferry  Road,  P.O.  Box  1789.  SaRsixvy.  NC  28145. 
704-637-5885. 

ETA  CONTROL  NUMBER— 6/227235  ACTIOf«4— ACCEPTED 
Ms.  Margie  B.  Mills,  First  American  Home  Care,  7010  Lee  Hwy.,  Ste.  712,  Chattanooga,  TN  37421-177S.  615-«92- 
1247. 

ETA  CONTROL  NUMBER— 8/227240  ACTION— ACCEPTED 
Mr.  Edward  Hernandez,  Bio-Medwrf  Applications  of  McAMe,  1117  East  Dallas,  McAHen,  TX  78501, 210-682-1259  ... 

ETA  COf^ROL  NUMBER— 6/227203  ACTIOI^— ACCEPTED 
Ms.  Ehna  Gomez,  Cantertjury  Villa  of  Kingsville,  316  General  Cavazos  Blvd.,  KingsvUte,  TX  78363,  512-592-9366  .. 

ETA  COffTROL  NUMBER— 6/227243  ACTION-ACCEPTED 
Ms.  Mar^  B.  Mais,  First  American  Home  Care.  3910  Kirtjy  Drive,  Ste.  201,  Houston.  TX  77098.  713-528-7118 

ETA  CONTROL  NUMBER— 6/227239  ACTION— ACCEPTED 
Ms.  Margie  B.  MiHs.  First  Americwt  Home  Care,  7610  N.  Stemmons  Hwy..  Ste.  140,  DaHas,  TX  75247-4216,  214- 
630-1093. 

ETA  CONTROL  NUMBER— 6/227238  ACTIOf+-ACCEPTED 
Mr.  James  Kerr,  Sunny  Brook  Health  Care  Center.  3050  Sunnybrook,  Corpus  Christi,  TX  78415,  512-863-9981  .-... 

ETA  CONTROL  NUMBER— 6/227233  ACTION— ACCEPTED 
Mr.  John  Wilson,  Trinity  Lutheran  Home.  1000  E.  Main,  Round  Rock,  TX  78664.  512-255-2521  

ETA  COffTROL  NUMBER— 6/227204  ACTION— ACCEPTED 
Jeffrey  N.  Rico,  ULTRACARE  Health  Services,  1299  Main  SL,  Ste  A,  Eagle  Pass,  TX  78852,  210-757-1823  

ETA  CONTROL  NUMBER-6/227194  ACTIOf*— ACCEPTED 


ETA  REGION  1 
06/01/95  TO  05/07/95 


William  L.  Lane,  Holy  Family  Hospital  &  Medk»l  Ctr.,  V.P.,  Human  Resources,  70  East  Street.  Methuen,  MA  01844, 
508-687-0151. 

ETA  CONTROL  NUMBER— 1/219036  ACTION— ACCEPTED 
Martin  Eugene  Rivers,  Lemuel  Shattuck  Hospital,  170  Morton  Street,  Jamak»  Plane,  MA  02130,  617^-652-8110 

ETA  CONTROL  NUMBER— 1/218927  ACTION— ACCEPTED 
Dwighi  D.  Sowert>y,  Westwood  Healthcare  Center.  Inc.,  298  Main  Street  Keene,  NH  03431, 603-352-731]  . — 

ETA  COfJTROL  NUMBER— 1/218932  ACTION— ACCEPTED 
Bart>ara  Van  Aistyne,  ACGS  Care  Giving  ServKes.  Inc.,  622  Georges  Road.  North  Brunswwk,  NJ  08902.  90fr-24^ 
0600. 

ETA  CONTROL  NUMBER— 1/218940  ACTION— ACCEPTED 
HaroW  Herskowitz,  Freehold  Rehab.  &  Nursing  Center,  3419  US  Highway  9,  Freehold.  NJ  07728. 908-780-0660  .... 

ETA  CONTROL  NUMBER— 1/218930  ACTION— ACCEPTED 
Irwin  Lam,  Biatystoker  Nursing  Home.  288  East  Broadway,  New  Yortt.  NY  10002.  212-475-7755  

ETA  CONTROL  NUMBER— 1/218939  ACTION— ACCEPTED 
William  Polkx*.  Cedar  Hedge  Nursing  Home,  260~Lake  Street  Rouses  Point,  NY  12979.  516-297-5190 — 

ETA  CONTROL  NUMBER— 1/218937  ACTIONS-ACCEPTED 
William  Pascocelto.  Fkxence  Nightingale  Nursing  Home,  1760  Third  Avenue,  New  York,  NY  10029,  212-410-8700  . 

ETA  CONTROL  NUMBER— 1/218931  ACTION— ACCEPTED 
Beten  Sering,  Gk)t>al  Empkiyment  &  Management  Inc.,  Blair  House,  Suite  2-H,  143-40  Roosevelt  Ave.,  Flushing, 
NY11354.  71&-984-7510. 

ETA  CONTROL  NUMBER— 1/219150  ACTION— ACCEPTED 
Sr.  Helen  Murphy,  New  Yortt  FoundHng  Hospital  (The),  590  Avenue  of  the  Americas,  New  York,  NY  10011.  212- 
633-9300 

ETA  CONTROL  NUMBER— 1/219020  ACTION— ACCEPTED 
Evelyn  McLaughlin.  St  Thomas  Hospital,  48  Sugar  Estates  Chariotte  AmaHes,  St  Thomas,  VI  00802,  809-776- 
8311. 

ETA  CONTROL  NUMBER— 1/219018  ACTION— ACCEPTED 


ETA  REGION  10 
06M>1/95  TO  05/07/95 


Sylvia  Hadk)ck,  NovaCare  Meridian  Point  Rehab  Hosp.,  1 1250  North  92nd  Street,  Scottsdale,  AZ  85260.  602-451- 
2702. 
ETA  CONTROL  NUMBER— 10A207231  ACTION— ACCEPTED 
Scott  Van  Brunt  Professional  Nursing  Sen/ices,  2001  Camelback  Street  «350,  Phoenix,  AZ  85015,  602-242-2300  .. 

ETA  CONTROL  NUMBER— 10/207028  ACTION— ACCEPTED 
Iheanyi  Nathan,  Good  Shepherd  Honrte  Health  Agency,  101  North  Brand  Boulevard,  Suite  1230,  Glendale,  CA 
91203,818-548-2511. 
ETA  CONTROL  NUMBER— 10/206900  ACTION— ACCEPTED 
Adelakla  O.  Gert>ery,  International  Medial  Rek)cators,  808  Plaza  Taxco,  San  Diego,  CA  921 14,  619-472-6605  
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DIVISION  OF  FOREIGN  LABOR  CERTIFICATIONS,  HEALTH  CARE  FACMJTY  ATTESTATIONS— Continued 

(FORM  ETA-e029] 


CEO-Name/FacUity  Name/Address 

StM 

Actk>ndate 

ETA  CONTROL  NUMBER— 10/206955  ACTION— ACCEPTED 
Em\.  tourdes  Santos  Tanctrwo.  Nurse  Provklers.  345  Gelert  Boulevard.  Suite  F,  Daly  City.  CA  94015,  4l5-<397- 

CA 

05/03/95 

ETA  CONTROL  NUMBER— 10C07230  ACTION— ACCEPTED 
RonaW  T.  Tablante,  RonaW  T.  Tablante.  M.D..  Unrt  1-C  &  l-D.  GMI  Buikfrtg.  176  Sereno  Avenue,  Tamuning,  GO 

GO 

0SA)5/95 

96911,671-646-6310. 
ETA  CONTROL  NUMBER— 1 0^06834  ACTION-ACCEPTED 

Susan  M  Hashimoto,  St  Francis  Medfcal  Center,  2230  Liliha  Street  Honolulu.  HI  96817,  808-547-6290 -... 

ETA  CONTROL  NUMBER— 1 0«)6902  ACTION-ACCEPTED 

HI 

05/03/95 

ETA  REGION  10 

osmns  TO  06/14/95 


Tim  J.  Badgley.  Thunderbird  Health  Care  Center,  8825  South  Seventh  Street  Ptwenlx.  AZ  85040. 602-243-6121  ... 

ETA  CONTROL  NUMBER— 10^06956  ACTION— ACCEPTED 
Oftando  Clarizk).  Sr.,  Mcadia  Convalescent  Hospital,  1601  South  Baklwin  Avenue.  Arcadia,  CA  91007-0000,  818- 
445-2170. 

ETA  CONTROL  NUMBER— 10/206959  ACTION-ACCEPTED 
Barbara  Gamer,  Brittany  Healthcare  Center,  3900  GarfieW  Avenue,  Carmichael,  CA  95608,  714-644-4443 

ETA  CONTROL  NUMBER— 10/207007  ACTION-nACCEPTED 
Amelia  A.  Smith,  Buena  Ventura  Care  Center,  1016  South  Record  Street,  Los  Angeles,  CA  90023.  213-268-0106  .. 

ETA  CONTROL  NUMBER— 10/207021  ACTION— ACCEPTED 
Claire  H.  Ek:hinger,  Courtyard  Health  Care  Center,  1850  East  Eighth  Street,  Davis,  CA  95610,  916-756-1800  

ETA  CONTROL  NUMBER-1 0/2071 1 8  ACTION— ACCEPTED 
Joan  Bartow.  Hilltop  Manor  Convalescent  Hospital.  12225  Shale  Ridge  Lane.  Auburn.  CA  95602. 916-624-6230  

ETA  CONTROL  NUMBER— 10/207027  ACTION— ACCEPTED 
Toni  B.  Ong.  RkJgewood  Care  Center,  809  Fremont  Avenue,  Los  Altos,  CA  94024,  415-941-5255 

ETA  CONTROL  NUMBER— 10/207106  ACTION— ACCEPTED 
Alan  RenaWo,  Telescience  lntematk)nal.  Inc.,  759  Sugarpine  Street  OceansWe,  CA  92054-1657,  619-721-7573  .... 

ETA  CONTROL  NUMBER— 10/207006  ACTION— ACCEPTED 
Joan  Bartow,  Westgate  Gardens,  4525  West  Tulare  Avenue.  Visalla,  CA  93277,  916-624-6230 - 

ETA  CONTROL  NUMBER— 10/207026  ACTION— ACCEPTED 
Cynthia  Ftores,  Winchester  Convalescent  Hospital,  1250  South  Winchester  Boulevard.  San  Jose,  CA  95128.  408- 
241-3844. 

ETA  CONTROL  NUMBER— 10^07029  ACTION— ACCEPTED 
Joann  Iverson.  Woodmff  Convalescent  Hospital.  17836  Woodmff  Avenue,  Bellftower,  CA  90706. 310-925-8457  

ETA  CONTROL  NUMBER— 10/206909  ACTION— ACCEPTED 
Helen  B.  Ripple.  Guam  Memorial  Hospital  Authority.  850  Governor  Cartos  Camacho  Road.  Tamuning,  GO  969T1, 
671-646-6711. 

ETA  CONTROL  NUMBER— 10/206901  ACTION— ACCEPTED 


ETA  REGION  10 
0S/1S/95  TO  05/21/95 


Madeline  D.  Jariel,  Rosecrans  Care  Center.  1 140  West  Rosecrans  Avenue,  Gardena,  CA  90247.  310-323-3194  — 

ETA  CONTROL  NUMBER— 10/207022  ACTION— ACCEPTED 
Babylyn  Svwattowski,  St  Luke's  Subacute  Care  Hospital,  1652  Mono  Avenue,  San  Leandro.  CA  94578,  510-785- 
8870. 

ETA  CONTROL  NUMBER— 1 0/207024  ACTION— ACCEPTED 
Santi  Um,  Villa  Magnolia  Retirement  Hotel,  10537  Magnolia  Boulevard.  North  Hollyvwx>d.  CA  91601.  818-769-6400 

ETA  CONTROL  NUMBER— 10/207032  ACTION— ACCEPTED 


CA 

CA 

CA 


ETA  REGION  10 
06/22/95  TO  06/28/95 


Janet  Corey.  Phoenix  Memorial  Hospital.  1201  South  Seventh  Avenue,  Phoenix,  AZ  85007,  602-238-3286 

ETA  CONTROL  NUMBER— 10/207162  ACTION— ACCEPTED 
Jenny  Buckles.  Brotman  Medcal  Center,  3828  Delmas  Terrace,  Culver  City,  CA  90231,  310-202-4701  » 

ETA  CONTROL  NUMBER— 1 0/207239  ACTION— ACCEPTED 
Fe  Catama.  Care  Net  Pomona  Rehab  Center,  2351  Town  Avenue,  Pomona,  CA  91766,  909-628-1245 

ETA  CONTROL  NUMBER— 10/207232  ACTION— ACCEPTED 
Fa  Catama,  Cokxiial  Convalescent  Center.  980  West  Seventh  Street,  San  Jacinto,  CA  92585, 909-654-9347 

ETA  CONTROL  NUMBER— 10/207233  ACTION-ACCEPTED 
Fe  Catama,  Palm  Terrace  Convalescent  Center,  1 1 162  Palm  Terrace  Lane,  Riverskle,  CA  92505,  909-687-7330 

ETA  CONTROL  NUMBER— 10/207235  ACTION— ACCEPTED 
Karen  Merrill,  Sebastopol  Convalescent  Hospital,  477  Petaluma  Avenue,  Sebastopol,  CA  95472,  707-823-7855  .. 

ETA  CONTROL  NUMBER— 1 0/207286  ACTION— ACCEPTED 
Sotorrwn  GoWner,  Sheltering  Pine  Convalescent  Hosp..  33  Mateo  Avenue,  Millbrae,  CA  94030. 818-986-1550  .... 

ETA  CONTROL  NUMBER— 10/207238  ACTION— ACCEPTED 
Fe  Catama,  Tustin  Manor,  1051  Bryan  Avenue,  Tustin,  CA  92680.  714-832-6780 


AZ 

CA 
CA 
CA 
CA 
CA 
CA 
CA 


05/12/95 
06/12/95 


05A)8/95 
05A)8/95 


05/19/95 
05/19/95 

05/19/95 


05/26/95 
05/23/95 
05/22/95 
05/22/95 
05/22/95 
05/25/95 
05/23/95 
05/22/95 
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DfVISION  OF  FORBGN  LABOR  CERTIFICATIONS.  HEALTH  CARE  FACMJTY  ATTESTATIONS— Continued 

[FORM  ETA-e029| 


CEO-Name/Factlity  Name/AddreM 


ETA  CONTROL  NUMBER— 1(V207234  ACTION— ACCEPTED 
WiKafn  A.  Mattves.  Valey  Care  and  Guidance  Center,  9919  SoUh  Elm,  Fresno,  CA  93706.  209-834-6351  

ETA  CONTROL  NUMBER-10C07400  ACTION— ACCEPTED 
BiUie  Anne  Schoppman,  Vencor  Hoapitd  Orange  County,  200  HosfJtel  Circle,  Westminster.  CA  92683,  310-642- 

0325. 
ETA  CONTROL  NUMBER— 10/207168  ACTION-ACCEPTED 

Robert  0.  Kent,  Oneida  County  HoapiM.  150  North  200  West,  Maiad  City,  ID  63252, 208-766^2231  .>..„...... 

ETA  CONTROL  NUMBER— 10/207197  ACTION— ACCEPTED 


State 


CA 
CA 

ID 


ETA  REGION  10 
06129195  TO  (MOAIK 


John  Hoopes,  Cotxa  Viriley  Community  Hospital,  11  Hospital  Drive,  P.O.  Box  3261,  Ooipook.  AZ  85532,  520-^25- 

3261. 

ETA  CONTROL  NUMBER— 10/207390  ACTION— ACCEPTED 
Laah  Babuia.  BeWkwwr  Home  Health,  Inc..  10929  South  Street  #21 4B.  Carriloe,  CA  90701 ,  310-924-2444 

ETA  CONTROL  NUMBER— 10/207403  ACTION— ACCEPTED 
Stantey  Otake,  BeUllower  Medfeai  Center.  9542  East  Artesia  Boulevard.  BelleflovMr,  CA  80706;  310-925-8356 

ETA  CONTROL  NUMBER-10/207295  ACTION— ACCEPTED 
Helen  George,  Beverty  Hospital  309  W.  Beverly  Blvd..  Montetwllo.  CA  90640. 213-889-2417 - 

ETA  CONTROL  NUMBER— 10/207290  ACTION-ACCEPTED 
Ruth  Jacicson.  Brasswell  Colonial  Care.  1618  Laurel.  Redtands.  CA  92373.  909-792-6050 ~. 

ETA  CONTROL  NUMBER— 10/207242  ACTION— ACCEPTED 
Remy  Broas.  Broas  Love's  Rest  Home.  258  Date  Street,  Chula  Vista,  CA  91911, 619-262-7701  . — ™ ~ 

ETA  CONTROL  NUMBER— 10/207293  ACTION— ACCEPTED 
Blanca  Halkanp.  Newhal  Community  Hospital.  24237  North  San  Fernando  Road,  Newhall,  CA  91321,  805-25»- 
6300. 

ETA  CONTROL  NUMBER— 1 0«)7392  ACTION— ACCEPTED 
Ponv)eia  Lurenana.  Orange  Coast  Villa,  Inc.,  2619  Orange  Avenue.  Costa  Mesa,  CA  92627.  714-646-6716  

ETA  CONTROL  NUMBER— 1 0/207296  ACTION— ACCEPTED 
Jean  Laconte.  Restful  Homes  Assisted  &  Alzheimer,  1266  Pleiades  Drive.  Vista.  CA  92084,  619-598-9697 „. 

ETA  CONTROL  NUMBER— 10/207396  ACTION— ACCEPTED 
Joan  Bariow.  Sierra  Health  Care  Management  Inc..  715  Pole  Line  Road,  Davis.  CA  95616.  916-624-6230 

ETA  CONTROL  NUMBER— 10/207297  ACTION— ACCEPTED 
Margaret  Keaveney.  St.  Francis  Medical  Center,  3630  East  Imperial  Highway,  Lynwood,  CA  90262,  310-603-6930  . 

ETA  CONTROL  NUMBER— 10/207391  ACTION— ACCEPTED 
An»y  C  Handscom,  The  Hillhaven  Corp.,  600  Sunrise  Avenue,  Rosevilte,  CA  95661-4174.  617-861-5408  .... — 

ETA  CONTROL  NUMBER— 10/207288  ACTION— ACCEPTED 


AZ 

CA 
CA 
CA 
CA 
CA 
CA 

CA 
CA 
CA 
CA 
CA 


ETA  REGION  5 
OS/01/95  TO  OSKjmS 


June  Valentine,  Layton  Home  for  Aged  Persons,  300  East  Eighth  Street  Wilmington,  DE  19801,  302-656-6413  

ETA  CONTROL  NUMBER— 5/241092  ACTION— ACCEPTED 
Cynthia  Halgard,  Artxxir  Health  Care  Center,  1512  W.  Fargo.  Chicago.  IL  60626.  312-465-7751  

ETA  CONTROL  NUMBER— 5/241248  ACTION— ACCEPTED 
Corrine  Lennan.  BaHashire  Hall,  dba  Cantertxjry  Care  Center.  1000  East  Brighton  Lane.  Crystal  Lake.  IL  60012, 
815-477-6400. 

ETA  CONTROL  NUMBER— 5/241221  ACTION— ACCEPTED 
Manmi  Memielstein.  EmeraW  Park  Healthcare  Center.  9125  South  Pulaski.  Evergreen  Parte.  IL  60642.  708-425- 
3400. 

ETA  CONTROL  NUMBER— 5/241254  ACTION— ACCEPTED 
Pam  Seefurth,  GoWman  Home  for  the  Aged,  6601  W.  Touhy  Ave.,  Niles.  IL  60714,  70^-647-9875 

ETA  CONTROL  NUMBER— 5/241 143  ACTI0r4— ACCEPTED 
JoseWo  Fernandez.  Uberty  Hill  Healthcare  Center,  28  W.  141  Uberty  Road.  WinfiefcJ,  IL  60190.  708-668-2928 

ETA  CONTROL  NUMBER— 5/241236  ACTION— ACCEPTED 
Joselito  Fernandez.  Monte  Cassino  Healthcare  Center,  101  E.  Via  Ghiglieri,  ToJuca.  IL  61369.  815-452-2367 

ETA  CONTROL  NUMBER— 5/241112  ACTION— ACCEPTED 
Joselito  Fernandez.  Morton  Health  Care.  LTD.,  dba  Morton  Healthcare  Centre,  190  E.  Queenwood  Road,  Morton,  IL 
61550  309-674—4732. 

ETA  CONTROL  NUMBER— 5/241238  ACTION— ACCEPTED 
Seymour  Oliven,  Northwest  Home  for  the  Aged,  6300  N.  California.  Chfcafo.  IL  60659.  312-973-1900  ...; 

ETA  CONTROL  NUMBER— 5/241239  ACTION— ACCEPTED 
Unda  A.  Jackson.  Oregon  Health  Care  Center,  81 1  South  10th  St.,  Oregon,  IL  61061,  815-732-7994 

ETA  CONTROL  NUMBER— 5/241 142  ACTION— ACCEPTED 
Sherry  Mauer,  Parte  Rklge  Care  Center  Ltd..  665  Busse  Hwy.,  Parte  RkJge,  IL  60068.  708-825-5517 

ETA  CONTROL  NUMBER— 5/241230  ACTION— ACCEPTED 
Ludivina  A.  Pamintuan.  Pro  Health  Care  Sennces.  Inc..  2104  Des  Plaines  Avenue,  Des  Plaines.  IL  60175.  708-824- 
7162. 

ETA  CONTROL  NUMBER— 5/241227  ACTION— ACCEPTED 
JeweH  S.  Thompson,  Roseland  Community  Hospitel.  45  West  1 1 1th  Street.  Chicago.  IL  60628. 312-995-3000  


DE 
IL 


IL 


IL 


IL 


IL 


IL 
IL 


IL 


IL 
IL 


IL 


IL 


Actk)ndete 


06/26/95 
05/25/95 

06/25/96 


05/30/95 

05/30/95 
05/30/96 
06/31/95 
05/31/95 
05/31/95 
06/31/95 

05/31/96 
06/31/96 
05/30/96 
05/30/95 
05/31/95 


05/03/95 
05/04/96 
05A)4/95 

05/04/95 

05/04/95 
05/04/95 
05A)3/95 
05/04/95 

05/04/95 
05«)4/95 
05/04/95 
05/04/95 

05/04/95 


» 

DIVISION  OF  FOREIGN  LABOR  CERTIFICATIONS.  HEALTH  CARE  FACILITY  ATTESTATIONS— Continued 

IFORM  ETA-9029I 

CEO-Name/Facility  Nanw/Addraas 

State 

Actnndato 

E 

Martir 
860 

E 
Shiria 

E 
Shiria 

E 

Brian 

81 C 

E 
Gary 

E 
Daboi 

E 
Ltoyd 

E 
Sidne 

E 

TA  CONTROL  NUMBER— 5/241257  ACTION-ACCEPTED 

1  J.  Bukacak,  St  Joseph  Home  of  Chteago,  Inc.,  2660  N.  RMgaway  Avenue,  Chkago.  IL  60647.  312-235- 

0. 

TA  CONTROL  NUMBER-6C41229  ACTION— ACCEPTED 

y  Holt  Westmont  Convalescent  Center.  6501  S.  Cass  Ave..  Westmont  IL  60559.  708-960-2026 

IL 

IL 
IL 
IL 

MD 
Ml 
Ml 
Wl 

05A}4/95 
05/04/95 

TA  CONTROL  NUMBER— 5/241261  ACTION— ACCEPTED 

y  Holt  Westmont  Convalescent  Center.  6401  S.  Cass  Ave.,  Westmont  IL  60560,  708-960-2026 

05/04/95 

TA  CONTROL  NUMBER— 6/241201  ACTION— ACCEPTED 

Levinson,  Wood  Glen  Nursing  &  Rehabilitatkxi,  201  West  North  Avenue,  West  Chteago.  IL  60185,  708-876- 

0. 

TA  CONTROL  NUMBER— 6^41255  ACTION— ACCEPTED 

3.  Waitt  Forest  Haven  Nursing  Home,  315  Ingieskle  Avenue,  Calonsvito,  MD  21228, 410-747-7426 

05A)4/95 
05/04/95 

TA  CONTROL  NUMBER— 6/241223  ACTION-ACCEPTED 

rah  Howard.  HHIskte  Lutheran  Manor,  1430  Alamo  Avenue.  Kaknazoo.  Ml  49006, 61fr-349-2661  

TA  CONTROL  NUMBER— 6/241202  ACTION— ACCEPTED 

Kitchens.  HMskle  Terrace  Retirement  Center.  1939  Jackson  Avenue.  Ann  Arbor,  Ml  48103, 313-761-4452 

TA  CONTROL  NUMBER— 6/241245  ACTION-ACCEPTED 

J.  Mukler,  St  John's  Home  of  Milwaukee.  1840  N.  Prospect  Avenue,  Milwaukee,  Wl  53202.  414-272-2022  ... 
TA  CONTROL  NUMBER— 5/241243  ACTION-ACCEPTED 

-.  05«>4«5 
05A)4/95 
05/04/95 

ETA  REQION  5 

06/15/95  TO  05/21/95 


Nancy  Robinson.  Cherry  Creek  Nursing  Center.  14699  E.  Hampden  Avenue.  Aurora.  CO  80014-3996.  303-693- 
0111. 
ETA  COIMTROL  NUMBER— 5/242181  ACTION— ACCEPTED 
Howard  L  Wengrow  or  Sharon  Hinkto.  All  American  Nursing  Home.  5448  N.  Broadway.  Chicago.  IL  60640.  312- 
334-2224. 
ETA  CONTROL  NUMBER-6/242165  ACTION-ACCEPTED 
Leo  Feigenbaum  or  Barry  Gans.  Fairhaven  of  Chnago  Rklge.  Inc..  10602  Southwest  Highway,  Chkago  Rklge.  IL 
60415.  708-448-1540. 
ETA  CONTROL  NUMBER— 5/242176  ACTION— ACCEPTED 
Howard  L  Wengrow.  Hnkory  Nursing  PaviNon,  Inc.,  9246  S.  Roberts  Road.  Hwkory  HHis.  IL  60457. 708-598-4040  . 
ETA  CONTROL  NUMBER— 5/242166  ACTION— ACCEPTED 

Araoeli  M.  Hanson.  Hiltop  Convalescent  Center.  910  W.  Polk.  Charteston.  IL  61920.  217-345-7066 

ETA  CONTROL  NUMBER— 5/242180  ACTION— ACCEPTED 
Bart>ara  M.  Harris.  Progressive  Intn'L  Nursing  Care.  2600  West  Peterson  Avenue.  Ste  203.  Chnago.  IL  60659,  312- 
378-1170. 
ETA  CONTROL  NUMBER-5/242169  ACTION— ACCEPTED 

Ronakl  Campbell.  Saint  Bernard  Hospital.  64th  &  Dan  Ryan  Expressway,  Chicago.  IL  60621,  312-962-4100 

ETA  COfTTROL  NUMBER— 5/242161  ACTION— ACCEPTED 

Geny  Woods.  Rrver  Parte  Health  Care.  1432  N.  Waco,  Wichite,  KS  67203.  316-262-8481  „.. 

■     ETA  CONTROL  NUMBER— 5/242167  ACTION— ACCEPTED 

W.  Jean  Sherman.  AmoW  Home  Inc.,  18520  W.  Seven  Mile  Road.  Detroit.  Ml  48219,  313-531-4001  

ETA  CONTROL  NUMBER— 6/242175  ACTION— ACCEPTED 

Judy  Bradford.  Madonna  Nursing  Care  Center,  15311  Schaefer,  Detroit  Ml  48227,  313-835-4775 

ETA  CONTROL  NUMBER— 5/242163  ACTION— ACCEPTED 
Ralph  Cozzens  or  Dan  Hutson,  Community  Care  of  Amer.  at  Laramie.  503  South  18th  Street.  Laramie,  WY  82070. 
307-742-3728. 
ETA  CONTROL  NUMBER— 6/2421 70  ACTION-ACCEPTED 

Lucy  Frahm.  Community  Care  of  America.  307  Holly  Street.  Saratoga.  WY  82331.  307-326-8212  

ETA  CONTROL  NUMBER— 6/242177  ACTION— ACCEPTED 


ETA  REGION  5 
05/22/95  TO  05/28^5 


Andre  Williams.  Washington  Cardk>k)gy  Center.  110  In/ing  St  NW,  Suite  4B1,  Washington.  DC  20010.  202-877- 
3198. 

ETA  CONTROL  NUMBER— 5/242709  ACTION— ACCEPTED 
Alliance  Home  Healthcare.  Inc..  6457  S.  Pulaski  Rd.,  2nd  Floor.  Chicago,  IL  60629.  312-585-8100 

ETA  CONTROL  NUMBER— 5/242621  ACTION— ACCEPTED 
Diane  E.  Kramer.  Aurora  Manor  Nursing  Center.  1601  N.  Famsworth,  Aurora,  IL  60505.  708-898-1180 

ETA  CONTROL  NUMBER— 5/242694  ACTION— ACCEPTED 
Jessica  Fritz,  Caseyville  Nursing  &  Rehab  Center,  601  West  Lincoln,  Caseyville,  IL  62232,  618-345-3072 

ETA  CONTROL  NUMBER— 5/242707  ACTION— ACCEPTED 
Jacob  Bakst,  Countryside  Healthcare  Center,  Inc..  1635  East  I54th  Street,  Dolton,  IL  60419,  708-641-9550  

ETA  CONTROL  NUMBER— 5/242681  ACTION— ACCEPTED 
Katherine  Johnson,  Dogwood  Health  Care  Center,  902  E.  AmoW.  P.O.  Box  147.  Sandwfch.  IL  60548.  815-786- 
8409. 

ETA  CONTROL  NUMBER— 5/242391  ACTION— ACCEPTED 
Leo  Feigenbaum,  Edgewater  Care  &  Rehab.  Center,  5838  North  Sheridan  Road,  Chk»go,  IL  60660,  312-769-2230 


DC 

IL 

IL 
IL 
IL 

IL 

IL 


05/19/95 

05/19/95 

05/19/95 

05/19/95 
05/19/95 
05/19/95 

05/19/95 
05/19/95 
05/19/95 
05/19/95 
05/19/95 

05/19/95 


05/26/95 

05/25«5 
05/26/95 
05/26«5 
05/26/95 
05/23/95 

05/26/95 


JMI 
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Division  of  Foreign  Labor  Certificatkdns,  Health  Care  Facjuty  Attestaikdns— Continued 

[FORM  ETA-e029] 


CEO-Name/FaciKty  Name/Address 


State 


ETA  CONTROL  NUMBER— 5C42676  ACTION— ACCEPTED 

Jacob  BaksL  FairfieW  ol  Jdiet.  Inc.  dba  Glenwood  222  North  Hammes.  Joiiet.  IL  60435. 815-725-0443 

ETA  CONTROL  NUMBER— 5/242682  ACTION— ACCEPTED 

Leo  Feigenbaum,  Fairrrxxjrrt  of  Oak  Pafk.  Inc..  625  North  Harlem.  Oak  Parte.  IL  60302.  708-848-5966 

ETA  CONTROL  NUMBER-6/242675  ACTION— ACCEPTED 

Jakob  Bakst,  Hillcrest  Healthcare  Center,  Inc..  777  Draper  Avenue.  Joiiet.  IL  60432. 815-727-4794  : 

ETA  CONTROL  NUMBER-6/242679  ACTION— ACCEPTED 

Jekob  Bakst.  Imperial  of  Hazel  Crest  Inc..  3300  West  175th  Street  Hazel  Crest.  IL,  706-335-2400  

ETA  CONTROL  NUMBER— 5/242678  ACTION— ACCEPTED 
Chester  A.  Plodzien,  Lee  Manor  Health  Care  Residence,  1301  Lee  Street.  Des  Ptaines.  IL  60018.  706-635-4000  .... 

ETA  CONTROL  NUMBER— 5/242686  ACTION— ACCEPTED 
Donna  Cartson,  Magnola  Wood  Health  Care  Center.  900  North  Market  Street  Watseka.  IL  60970. 815-432-6261  -. 

ETA  COffTROL  NUMBER— 5/242623  ACTION— ACCEPTED 
GerakHne  Wagner,  McAWster  Nursing  Home.  Inc..  18300  S.  Lavergne  Avenue.  P.O.  Box  367.  Tinley  Parte,  IL  60477. 
708-798-2272. 
ETA  CONTROL  NUMBER— 5/242683  ACTION— ACCEPTED 
Ertando  V.  Gallermo,  MkJwest  Nursing  Services.  Inc..  1831  N.  Natoma  Avenue.  CNcago.  IL  60635,  313-237-6021  .. 
ETA  CONTROL  NUMBER-5/242685  ACTION-nACCEPTED 

EdHh  A.  Brady.  River  Bkjfts  RehabiWatton  &  Nrsg.  3354  Jerome  Lane.  CahoWa.  IL  62206.  618-397-4000 

ETA  CONTROL  NUMBER— 5/242601  ACTION— ACCEPTED 
Aglae  Velasco.  Rush  Surgnenter  Ltd.  Partnership.  1725  W.  Harrison.  Suite  556.  Chicago.  IL  60612.  312-663-2269 
ETA  CONTROL  NUMBER-5/242688  ACTION— ACCEPTED 

Grace  Swanson,  USA  HeaMhPro.  Inc..  5174  Cypress  Court,  Lisle,  IL  60532,  708-964-1758  

ETA  CONTROL  NUMBER— 5C42385  ACTION— ACCEPTED 
Mary  Schroder.  R.N.,  Clark  County  Health  Department.  Medk»l  Arts  BuiUing,  207  Sperio  Avenue,  Suite  307,  Jef- 
fersonville,  IN  47130,  812-282-9818. 
ETA  CONTROL  NUMBER-6/242625  ACTION— ACCEPTED 
Kimberty  A.  Schmaltz.  Shady  Nook  Nursing  Home,  Inc..  38  Valey  Drive.  Lawrenceburg.  IN  47025. 812-637-0930  ... 
ETA  CONTROL  NUMBER— 5/242624  ACTION— ACCEPTED 

Virginia  Scifres.  Washington  Courrty  Memorial  Hosp..  91 1  N.  Shetoy  Street  Salem,  IN  47167,  812-883-6881  

ETA  CONTROL  NUMBER— 5/24261 3  ACTION— ACCEPTED 
Peggy  Urton  Cave,  lnd»n  Meadows  Nursing  Center,  6505  West  103rd  Street  Overiand  Parti,  KS  66212,  913-649- 
5110. 
ETA  CONTROL  NUMBER— 5/242609  ACTION— ACCEPTED 

Steve  Wilkinson.  St.  Catherine  Hospital.  410  East  Walnut  Garden  City.  KS  67846.  316-272-2222  

ETA  CONTROL  NUMBER— 5/242400  ACTION— ACCEPTED 

Henrietta  McElhone.  At  Home  Care.  Inc.,  29777  Telegraph.  Suite  1580,  SouthBeW,  Ml  48034,  810-350-0202 

ETA  CONTROL  NUMBER— 5/242615  ACTION— ACCEPTED 

Peggy  Urton  Cave,  Birchwood  Care  Center,  15140  16th  Avenue,  Mame,  Ml  49435,  616-677-1215 

ETA  CONTROL  NUMBER— 6/242585  ACTION— ACCEPTED 

Robert  Malott,  Eaton  Manor  Nursing  Center,  51 1  East  Shepherd,  Chartotte,  Ml  48813,  517-643-4750 - 

ETA  CONTROL  NUMBER— 5/242717  ACTION— ACCEPTED 

Peggy  Urton  Cave,  Greenery— Clarkston,  4800  Clintonville  Road,  Clarieton,  Ml  48346,  810-674-0903  

ETA  CONTROL  NUMBER— 6/242581  ACTION— ACCEPTED 

Peggy  Urton  Cave,  Greenery— Farmington,  34225  Grand  River  Avenue,  Fanrtngton,  Ml  49335, 810-477-7373 

ETA  CONTROL  NUMBER— 5/242583  ACTION— ACCEPTED 

Peggy  Urton  Cave.  Greenery— Howell.  3003  West  Grand  River  Avenue.  Howell.  Ml  48843.  517-646-4210 

ETA  CONTROL  NUMBER— 6/242586  ACTION— ACCEPTED 

Doris  Papandrea.  Health  Care  Personnel  Alternatives.  27099  James  St,  Wan^n,  Ml  48092,  810-558-6680  

ETA  CONTROL  NUMBER— 5/242620  ACTION— ACCEPTED 
Arylne  E.  Michael,  Ktome  Pro  Care,  Inc.,  28091  Dequindre  Road,  Suite  307,  Madison  Heights,  Ml  48071,  810-647- 
5258.   , 
ETA  CONTROL  NUMBER-6/242619  ACTION— ACCEPTED 

Jean  Newman.  Huriey  Medical  Center.  One  Huriey  Plaza.  Flint  Ml  48503.  810-257-9140 - 

ETA  CONTROL  NUMBER— 6/242690  ACTION— ACCEPTED 
Lawana  S.  Parks.  L  &  L  Associates,  dba  Hilton  Convalescent  Home.  3161  Hilton  Road,  Femdale,  Ml  46220,  810- 
547-6227. 
ETA  CONTROL  NUMBER— 5/242602  ACTION— ACCEPTED 

Peggy  Urton  Cave,  Lynwood  Manor,  730  Kimde  Lane,  Adrian,  Ml  49221,  517-263-6771  - 

ETA  CONTROL  NUMBER— 5/242588  ACTION— ACCEPTED 

Shekton  Green,  Nightingale  West  Inc..  8365  Newburgh  Road,  Westland,  Ml  48185,  313-416-2000  „ 

ETA  CONTROL  NUMBER— 5/242389  ACTION— ACCEPTED 
Catherine  T.  Bertolini,  Saratoga  Hospital,  dba  Father  Murray  Nursing,  8444  Engieman,  Center  Line,  Ml  48015,  810- 
755-2400. 
ETA  CONTROL  NUMBER— 5/242420  ACTION-ACCEPTED 

Peggy  Urton  Cave,  Silvertxook  Manor,  911  South  Third  Street,  Niles,  Ml  49120,  616-684-4320 — 

ETA  CONTROL  NUMBER— 5/242591  ACTION— ACCEPTED 

Lori  DeBoer.  St.  Mary's  Nursing  Home.  22901  E.  Nine  Mile,  St  Clair  Shores,  Ml  48080,  810-772-4300 

ETA  CONTROL  NUMBER— 5/242608  ACTION— ACCEPTED 
Peggy  Urton  Cave,  Wiltowbrook  Manor.  4436  Beecher  Road.  Flirt.  Ml  48532.  313-733-0290 
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DIVISION  OF  FOREIGN  LABOR  CERTIFICATIONS,  HEALTH  CARE  FACIUTY  ATTESTATIONS— Continued 

FORM  ETA-9029] 


CEO-Name/Facility  Name/Address 

ETA  CONTROL  NUMBER— 5/242595  ACTION— ACCEPTED 
Teresa  Reinhari,  Ctoveriodge  Care  Center,  P.O.  Box  B  301  N.  13th  St,  St  Edward,  NE  68660, 402-678-2294 

ETA  CONTROL  NUMBER— 5/242604  ACTION— ACCEPTED 
Peggy  Urton  Cave,  Autumnwood  of  Sylvania,  41 1 1  Holland-Sylvania  Road,  Toledo,  OH  43623.  419-882-2087  

ETA  CONTROL  NUMBER— 5/242626  ACTION-ACCEPTED 
Wendi  Wells,  Rocky  Mountain  Health  Care.  Bntifl.  350  S.  400  E..  Bountiful.  UT  84010. 801-298-2291  ....„ 

ETA  CONTROL  NUMBER— 5/242610  ACTION— ACCEPTED 
Betty  Q.  Sotonrionson,  Mourt  Vernon  Nursing  Center.  8111  Tis  WeH  Drive.  Alexandria.  VA  22306-3297.  703-360- 
4000. 

ETA  CONTROL  NUMBER— 6/242622  ACTIOf'J— ACCEPTED 


Action  date 


ETA  REGION  5 
06/29^5  TO  06/04/95 


Lois  Peters.  Peters  Pediatric  Nursing  Team.  Inc..  6856  Eastern  Avenue.  Suite  210.  Washington.  DC  20012.  202- 
291-0062. 

ETA  CONTROL  NUMBER— 5/243061  ACTION-ACCEPTED 
Han/ey  Singer.  Buckingham  Pavilion,  Inc.,  2625  W.  Touhy  Avenue,  Chtoago,  IL  60645,  312-973-6333 

ETA  CONTROL  NUMBER— 6/243055  ACTION— ACCEPTED 
Marta  Coquillette,  Clayton  Resktential  Home.  Inc.,  2026  N.  Clartc  St,  Chnago,  IL  60614,  312-649-1840 ~. 

ETA  CONTROL  NUMBER— 5^43046  ACTION-ACCEPTED 
Gregory  A.  Olson.  Highland  Hospital,  Inc.,  1625  South  State  Street  Betvklere,  IL  61008,  815-647-6441  

ETA  CONTROL  NUMBER— 5/243043  ACTIOf'4— ACCEPTED 
Dana  C.  Whitson,  Lake  Shore  Nursing  Centre,  7200  N.  Sherican  Road,  ChKago,  IL  60626,  312-073-7200 

ETA  CONTROL  NUMBER-6/243000  ACTION— ACCEPTED 
Pat  Sheridan,  Sharon  Health  Care  Oaks,  31 1 1  W.  Rk;hwood  Blvd.,  Peoria.  IL  61604, 30^-685-8800 

ETA  CONTROL  NUMBER— 6/243002  ACTION— ACCEPTED 
Susan  Ledesma,  Skokie  Meadows  Nursing  Centers,  Inc.,  9615  N.  Knox  Avenue,  Skokie,  IL  60076,  706-679-1157  .. 

ETA  CONTROL  NUMBER— 6^43053  ACTION— ACCEPTED 
LetKta  Laxa  or  Lucy  Morales,  South  Shore  Surgi-Center  ENTS.  Inc..  8300  S.  Crandon.  Chk»go,  IL  60617,  312- 
721-6000. 

ETA  CONTROL  NUMBER— 5/243004  ACTION— ACCEPTED 
Paul  Breininger,  Valley  View  Health  Care  Center,  333  West  Mishawaka  Road,  Elkhart,  IN  46517.  219-293-1550  

ETA  CONTROL  NUMBER— 6/243015  ACTION— ACCEPTED 
Mchael  Kaplan,  Uberty  Nursing  Center,  1200  West  College,  Uberty.  MO  64068,  816-781-3020 

ETA  CONTROL  NUMBER— 5/243012  ACTION— ACCEPTED 
Eileen  De  Cesare,  Professional  Healthcare  Resources,  101  S.  Whiting  Street  Suite  307.  Alexandria.  VA  22304, 
703-370-7474. 

ETA  CONTROL  NUMBER-6/243050  ACTION-ACCEPTED 


DC 


,  ETA  REGK>N  6 

1 1  06/01/95  TO  05/07/95 

-      -  •  ■  ■■  ■ 

Mr.  Dennis  Norton,  Arbor  at  Tampa,  281 1  Campus  Hill  Dr.,  Tanrpa,  FL  33612,  813-972-9700  

ETA  CONTROL  NUMBER— 6/227308  ACTION— ACCEPTED 
Mr.  Joseph  A.  Boshart,  CCHP,  Inc.,  1515  S.  Federal  Highway,  Suite  210,  Boca  Raton,  FL  33432,  800-347-2264  .... 

ETA  CONTROL  NUMBER— 6/22731 7  ACTION— ACCEPTED 
E.  Cooper  Shamblen,  Clinical  Pharmacology  Associates.  2060  N.W.,  22nd  Ave.,  Miami,  FL  33142.  305-634-0777  ... 

ETA  CONTROL  NUMBER— 6/227342  ACTION— ACCEPTED 
Lois  G.  Collins.  Lake  Worth  Health  Center,  3599  S.  Congress  Ave..  Lake  Worth.  FL  33461.  407-965-8876  — 

ETA  CONTROL  NUMBER— 6/227456  ACTION— ACCEPTED 
Gkxia  Ceballos.  Volusia  Medical  Center.  1055  Saxon  Blvd..  Orange  City.  FL  32763.  904-851-6090 

ETA  CONTROL  NUMBER— 6/227353  ACTION-^ACCEPTED 
Ms.  Dorothy  N.  Key.  Greene  Point  Health  Care,  1321  Washington  Highway,  P.O.  Box  312,  Union  Point  GA  30669, 
706-486-2167. 

ETA  CONTROL  NUMBER— 6/227343/  ACTION— ACCEPTED 
William  Repzynski,  Lynn  Haven  Nursing  Home.  Rt  1.  Box  185.  Hwy  11.  Gray.  GA  31032. 912-986-3196 

ETA  CONTROL  NUMBER— 6/227349  ACTION— ACCEPTED 
Kenneth  A.  Goings.  Starcrest  of  McDonough,  198  Hampton,  P.O.  Box  796,  McDonough.  GA  30253, 404-057-«)8l 

ETA  CONTROL  NUMBER— 6/227348  ACTION— ACCEPTED 
Mr.  Tom  Ford,  Brian  Center  Health  &  Retirement,  3000  Holston  Lane,  Raleigh.  NC  27610,  919-231-6045 

ETA  CONTROL  NUMBER— 6/227314  ACTION— ACCEPTED 
Ms.  Paula  Phillips,  Chartotte  Health  Care  Center,  1735  Toddville  Road,  Chartotte,  NC  28214,  704-394-4001  

ETA  CONTROL  NUMBER— 6/227316  ACTION— ACCEPTED 
Mr.  Andy  Mannich,  Granville  Medical  Center,  1010  College  Street  Oxford,  NC  27565,  919-690-3238  

ETA  CONTROL  NUMBER— 6/227408  ACTION— ACCEPTED 
Ms.  Peggy  R.  Moore,  Meadowbrook  Manor,  5935  Mt.  Sinah  Road,  Durtiam,  NC  27705-9603,  919-489-2361  

ETA  CONTROL  NUMBER— 6/227346  ACTION— ACCEPTED 
Mr.  Douglas  Kramer,  Onsk)w  Menrxxial  Hospital,  317  Western  Blvd.,  Jacksonville,  NC  28541. 910-677-2392  
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38591 


CEO^tame/Factlity  Name/Address 


ETA  CONTROL  NUMBER— 6/227319  ACTION-ACCEPTED 
Ms.  Oemelria  S.  MonWvo.  Manhattan  Health  Sefvioes,  Inc..  250  West  57th  Street  Suite  1500.  New  Yoifc.  NY  10019. 
212-«64-1821. 

ETA  CONTROL  NUMBER-6/227351  ACTION-ACCEPTED 
Ms.  Elizabeth  Scott.  Trident  Neurosciences  Cnlr.  Inc..  9181  Medcom  Street.  N.  Chtfleston.  SC  29406.  803-420- 
7777. 

ETA  CONTROL  NUMBER-6/227306  ACTION— ACCEPTED 
Ms.  Linda  Karting,  The  Windsor  House,  3425  Knight  Drive,  Whites  Cnek.  TN  37189, 615-876-2754 

ETA  CONTROL  NUMBER— 6/227402  ACTION— ACCEPTED 
Lucile  Kiemsteadt.  Azalea  Manor  Nursing  Home,  207  N  Meyer.  Sealy,  TX  77474, 409-885-2937 

ETA  CONTROL  NUMBER— 6/227403  ACTION-ACCEPTED 
Neal  M.  ElKott.  Horizon  Specialty  Hospital,  2301  N.  Oregon.  El  Paso.  TX  79902. 505-881-4961  

ETA  CONTROL  NUMBER— 6/227465  ACTION— ACCEPTED 
Unda  Colvjn.  Juliette  Fowler  Homes,  Inc..  100  S.  Fulton,  DaHas.  TX  75214. 214-827-0813 

ETA  CONTROL  NUMBER— 6/227311  ACTION-ACCEPTED 
Brad^  R.  Anderson,  Normandy  Terrace  Northeast  8607  ViNage  Dr.,  San  Antonio,  TX  78217,  210-656-6733 

ETA  CONTROL  NUMBER— 6/227313  ACTION— ACCEPTED 
BWie  Saunders,  OalOand  Manor  Nursing  Center,  1400  N.  Main  St,  Giddmgs.  TX  78942, 409-642-1755 

ETA  CONTROL  NUMBER-6^27312  ACTION— ACCEPTED 
Ms.  Pam  LyIe.  Westridge  Nursing  Cntr.,  1241  Westridge,  Lancaster,  TX  75146,  214-227-6110 - 

ETA  CONTROL  NUMBER— 6/227310  ACTION— ACCEPTED 


ETA  REGION  6 

osnens  to  05/14/95 


Mr.  Richard  White.  Reliance  H/C  of  Pickens,  Inc.,  512  Second  Avenue.  NW.  P.O.  Box  400,  Refomt,  AL  36481, 205- 
375-6379. 

ETA  CONTROL  NUMBER-6/227646  ACTION— ACCEPTED 
Mr.  Richard  White.  Reliance  H/C  o(  Tuskegee.  Inc.,  502  Gaulhier  Street,  P.O.  Box  599,  Tuskegee.  AL  36083-2633. 
205-727-1945. 

ETA  CONTROL  NUMBER— 6/227645  ACTION— ACCEPTED 
Scott  Claris,  Central  Pari(  Village.  9309  S.  Orange  Blossom  Tran,  Orlando,  FL  32837  407-659-7990 

ETA  CONTROL  NUMBER— 6/227699  ACTION— ACCEPTED 
Scott  Claris.  IHS  of  Central  Fla.  at  Oriando,  1800  Mercy  Drive,  Orlando.  FL  32808,  407-299-5404 

ETA  CONTROL  NUMBER— 6/227700  ACTION— ACCEPTED 
Scott  Clari<,  IHS  of  Winter  Park.  2970  Scarlett  Rd.  Winter  Park,  FL  32792.  407-671-3030 

ETA  CONTROL  NUMBER— 6/227702  ACTION— ACCEPTED 
Mr.  Rwhard  White,  Reliance  H/C  of  Starke.  Inc.,  808  South  Cotoy  Road,  Starke,  FL  32091  904-964-6220 

ETA  CONTROL  NUMBER— 6/227648  ACTION— ACCEPTED 
Mr.  Rnhard  White.  Reliance  H/C  of  Thonotosassa.  Inc.,  12006  Mcintosh  Road,  Thonotosassa.  FL  33692  813-686- 
4848. 

ETA  CONTROL  NUMBER— 6/227641  ACTION— ACCEPTED 
Mr.  Bob  Via,  BuHoch  Memorial  Hospital,  500  East  Grady  Street.  Stetesboro,  GA  30458.  912-764-6671 

ETA  CONTROL  NUMBER— 6/227695  ACTION— ACCEPTED 
Mr.  Rk^hard  White,  Reliance  H/C  of  Augusta,  Inc.,  2021  Scott  Road,  Augusta,  GA  30906,  706-793-1057 

ETA  CONTROL  NUMBER— 6/227643  ACTION— ACCEPTED 
D.  Gray  Angell,  Jr..  Meadowbrook  Manor— Ro6(ingham,  804  Long  Dr.,  P.O.  Box  1237,  Rockingham.  NC  28379, 
910-997—4493. 

ETA  CONTROL  NUMBER— 6/227679  ACTION— ACCEPTED 
Susan  Goad.  Ardmore  Care  Center,  1111  Thirteenth  N.W.,  Ardmore,  OK  74301,  405-223-4803 

ETA  CONTROL  NUMBER— 6/227507  ACTION— ACCEPTED 
Susan  Goad,  Atoca  Care  Center,  323  West  Sixth  St.,  Moca,  OK  74525.  914-337-0703 „ 

ETA  CONTROL  NUMBER— 6/228258  ACTION— ACCEPTED 
Susan  Goad.  Cedar  Creek  Nursing  Home,  600  24th  Ave.,  Nonnan,  OK  73069,  405-321-11]1  _ 

ETA  CONTROL  NUMBER— 6/227510  ACTION— ACCEPTED 
Susan  Goad.  Grand  Place,  501  East  Grand  Sayre,  OK  73662.  405-928-3374 

ETA  CONTROL  NUMBER— 6/22751 1  ACTION— ACCEPTED 
Susan  Goad.  Hiilcrest  Nursing  Home,  2120  N.  Broadway,  Moore,  OK  73160  405-794-4429 

ETA  CONTROL  NUMBER— 6/227513  ACTION— ACCEPTED 
Susan  Goad,  Park  Terrace  Convalescent  Home.  5115  East  51st  SL,  Tulsa,  OK  74135,  918-627-5961 

ETA  CONTROL  NUMBER— 6/227512  ACTION— ACCEPTED 
Charies  W.  EINott.  Jr.,  Beaufort  Memorial  Hospital,  955  Ribaut  Rd.,  Beaufort  SC  29902,  803-522-5200 

ETA  CONTROL  NUMBER— 6/227703  ACTION— ACCEPTED 
Mr.  Rk^rd  White.  Continuum  Care  Corporatkxi,  1200  Spruce  Lane.  Elizabethton,  TN  37643.  625-543-3202 

ETA  CONTROL  NUMBER— 6/227650  ACTION— ACCEPTED 
Mr.  RKhard  White,  Continuum  Care  Corporation,  919  Medical  Park  Drive,  Mountain  City,  TN  37683,  615-727-7800 

ETA  CONTROL  NUMBER— 6/227651  ACTION— ACCEPTED 
Mr.  Rchard  White.  Reliance  H/C  of  Eastland,  Inc.,  701  Porter  Road.  P.O.  Box  68049,  Nashville,  TN  37206,  615- 
226-3264. 

ETA  CONTROL  NUMBER— 6/227640  ACTION— ACCEPTED 
Ken  Holland,  Richland  Place,  Inc.,  500  Elmington  Ave.,  Nashville,  TN  37205, 615-269-4200 
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Division  of  Foreign  labor  Certifications.  Health  Care  Fachjty  Attestatk)ns— Continued 

[FORM  ETA-90291 


CEO-Name/FadHty  Name/Address 


ETA  CONTROL  NUMBER-«/227675  ACTION— ACCEPTED 
Mr.  Davkl  Collins.  Abilene  Regtonal  Medwal  Center.  6250  Highway  83/84  at  Antilley  Rd..  Abilene.  TX  79606,  915- 
691-2430. 

ETA  CONTROL  NUMBER— 6/227661  ACTION— ACCEPTED 
Charles  Buchert  Beaumont  Regional  Med.  Cntr..  3080  College,  Beaumont  TX  77701. 409-339-7113 

ETA  CONTROL  NUMBER— 6/227653  ACTIOfJ— ACCEPTED 
Neal  M.  Elltott,  Castle  Hills  Manor,  8020  Blanco  Road,  San  Antonk),  TX  78216. 210-844-4553 „ _... 

ETA  COffTROL  NUMBER— 6/227691  ACTION— ACCEPTED 
Mr.  Randall  H.  Rolfe,  Columbia  Healthcare  Systems.  1900  North  Oregon  St,  Suite  610,  El  Paso.  TX  79902,  915- 
577-9824. 

ETA  CONTROL  NUMBER— 6/227482  ACTION— ACCEPTED 
Neal  M.  Ellkrtt,  GoWen  Plains  Care  Center,  15  Hospital  Drive.  Canyon.  TX  79015, 806-655-2161 

ETA  CONTROL  NUMBER-6/227690  ACTION— ACCEPTED 
Neal  M.  Elltott  Heritage  Place  of  Grand  Prairie,  820  Small,  Grand  Prairie,  TX  75050, 214-262-1351  

ETA  CONTROL  NUMBER— 6/227687  ACTION— ACCEPTED 
Amand  P.  Capadocia.  Hobby  Physfcal  Therapy,  8951  Ruthby,  Ste.  2,  Houston,  TX  77061,  713-644-0222  ....„ 

ETA  CONTROL  NUMBER— 6/227607  ACTION— ACCEPTED 
Neal  M.  Ellk)tt  Longmeadow  Care  Center,  120  Meadowview  Drive.  Justin,  TX  76247, 817-648-2731  

ETA  COI^ROL  NUMBER— 6/227689  ACTION— ACCEPTED 
Neal  M.  Elliott.  North  Shores  Health  Center,  12350  Wood  Bayou  Drive.  Houston,  TX  77013,  7ia-453-0446  

ETA  CONTROL  NUMBER— 6/227688  ACTION— ACCEPTED 
Juan  R.  Amell,  Red  Oak  Cardkjvascular  Cntr.  P.A,,  17200  Red  Oak  Dr..  Ste.  107,  Houston,  TX  77090,  713-893- 
8640. 

ETA  CONTROL  NUMBER-6/227605  ACTION— ACCEPTED 
Neal  M.  Elltott,  Seven  Oaks  Care  Center.  901  Seven  Oaks  Blvd..  Bonham,  TX  75418, 903-683-2191  „ 

ETA  CONTROL  NUMBER— 6/227692  ACTION— ACCEPTED 
Ms.  Shartyn  Threadgill,  Soulhwood  Care  Center.  3759  Valley  View  Road,  Austin.  TX  78704.  512-443-3436 

ETA  CONTROL  NUMBER— 6/227479  ACTION— ACCEPTED 
Peter  C.  Kern,  The  Decatur  Convalescent  Center,  605  W.  Mulberry  Ave.,  Decatur,  TX  76234.  817-627-5444 

ETA  CONTROL  NUMBER— 6/227671  ACTION— ACCEPTED 
Danny  Morten,  Tri-City  Health  Centre.  7525  Scyene  Rd..  Dallas.  TX  75227.  214-381-7171  „ 

ETA  COf^ROL  NUMBER— 6/227673  ACTION— ACCEPTED 
Neal  M.  Elltott.  Valley  Grande  Manor.  901  WiW  Rose  Ln.,  Brownsville.  TX  78520.  210-546-4568 

ETA  CONTROL  NUMBER— 6/227694  ACTION— ACCEPTED 


State 


TX 

TX 
TX 
TX 

TX 

TN 
TN 
TX 
TX 
TX 

TX 
TX 
TX 
TX 
TX 


ETA  REGION  6 
06/15/95  TO  05/21/95 


Mr.  Biyan  Casey.  Bay  Pointe  Nursing  Pavillton.  4201  31st  St  S.,  St  Petersburg,  FL  33712-4051,  813-867-1104 

ETA  CONTROL  NUMBER— 6/227831  ACTION— ACCEPTED 
Larry  Flannagan.  Boca  Raton  Rehab.  Cntr..  755  Meadows  Rd..  Boca  Raton.  FL  33486, 407-391-6200 

ETA  CONTROL  NUMBER— 6/227921  ACTION— ACCEPTED 
Deborah  Mari<ey,  Hillhaven  Healthcare  Cntr,  950  Mellonville  Ave.,  Sanford,  FL  32771-2299,  407-322-8566 

ETA  CONTROL  NUMBER— 6/227923  ACTION— ACCEPTED 
Edgar  L  Beteher.  Walton  Medtoal  Center.  330  Ateova  St.  Monroe.  GA  30655.  404-267-8461 

ETA  CONTROL  NUMBER-6/227836  ACTION— ACCEPTED 
Robert  Hill.  Britthaven  of  Releight  3609  Bond  St,  Raleigh,  NC  27604,  919-231-8113 ™ 

ETA  CONTROL  NUMBER— 6/227823  ACTION— ACCEPTED 
DavkJ  Antle,  Miner's  Colfax  Medtoal  Center,  200  Hospital  Drive,  Raton.  NM  87740,  505-445-3661  „. 

ETA  CONTROL  NUMBER— 6/227826  ACTION— ACCEPTED 


FL 
FL 
FL 
QA 
NC 
NM 


ETA  REGION  6 
06/29/95  TO  06/04/95 


ETA  REGION  6 
06/22/95  TO  05/28/95 


Mr.  Gerato  Labourene.  Heartland  Health  Care  &  Rehab  Ctr..  7225  Boca  Del  Mar  Drive.  Boca  Raton,  FL  33433,  407- 
362-9644. 
ETA  CONTROL  NUMBER— 6/228021  ACTION— ACCEPTED 
Mr.  Jeff  Bradley,  Hillhaven  Convalescent  Center.  5640  Rand  Blvd.,  Sarasote.  FL  34238.  813-922-8009 


FL 
FL 


Acttondate 


05-10-95 

05-10-95 
05-10-95 
05-19-95 

05-10-95 
05-10-05 
05-09-95 
05-10-95 
05-10-95 
05-09-95 

05-10-95 
05-09-95 
05-10-95 
05-10-95 
05-10-05 


05-18-95 
05-18-95 
05-18-95 
05-18-95 
05-18-95 
05-18-95 


Mr.  Ben  White,  Southwestern  Medical  Center,  5602  Southwest  Lee  Blvd.,  Lawton.  OK  73505, 405-531-4700  ... 

ETA  CONTROL  NUMBER— 6/227825  ACTION— ACCEPTED 
Ms.  Lolite  O.  Cuevas,  Texas  Medtoal  Services,  1 1767  Katy  Frwy,  Ste  780.  Houston,  TX  77079,  713-658-6609 

ETA  CONTROL  NUMBER— 6/227919  ACTION— ACCEPTED 
Mr.  DavkJ  Butler.  Valley  Regtonal  Medtoal  Center.  #l  Ted  Hunt  Blvd..  Brownsville,  TX  78521.  210-831-5974  .... 

ETA  CONTROL  NUMBER— 6/227827  ACTION— ACCEPTED 
Mtohael  Mastej.  Victoria  Regtonal  Med.  Cntr..  101  Medtoal  Drive.  Vtotoria.  TX  77904,  512-573-6100 „ 

ETA  CONTROL  NUMBER— 6/227924  ACTION— ACCEPTED 


05/18/95 
05/18/95 
05/18/95 
05/18/95 


05/25/95 
05/26/95 
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Division  of  Foreign  Labor  Certifications,  Health  Care  Facility  Attestations— Continued 

(FORM  ETA-e029] 


CEO-Name/Facility  Name/Address 


ETA  CONTROL  NUMBER-6/228024  ACTION— ACCEPTED 
Ms.  Donna  Keisey,  Hilhaven  Rehabilitation  and  HC,  616  Wade  Avenue,  Raleigh,  NC  27605, 919-828-6251 

ETA  CONTROL  NUMBER-6/228022  ACTION— ACCEPTED 
Dionicio  Rivera,  Resthaven  Nursing  Home.  2729  Porter  Ave.,  El  Paso,  TX  79930,  915-566-3757 

ETA  CONTROL  NUMBER— €/228a28  ACTION— ACCEPTED 
Eduardo  Duarte,  Retama  Manof  West,  1200  Lane.  Laredo.  TX  78040, 210-722-0031 

ETA  CONTROL  NUMBER— 6^28030  ACTION— ACCEPTED 
Mr  Larry  F.  Parsons,  Wilt)arger  General  Hospital.  920  HiMcrest  Drive.  Vernon.  TX  76384,  817-552-9351  — 

ETA  CONTROL  NUMBER— 6/228023  ACTION— ACCEPTED 


Action  date 


05/25/95 
05/26/95 
06/26/95 
05/26/95 


ETA  REGION  6 
06/29ra5  TO  06/04/96 


Neal  M.  Ellott.  Elms  Haven  Care  Center,  12080  Bellaire  Way.  Thornton.  CO  80241-3600.  303-450-^00  ..-.. 

ETA  CONTROL  NUMBER— 6/228196  ACTION— ACCEPTED 
Mr.  Neal  M.  Elliott.  Sable  Care  Center.  656  Dillon  Way.  Aurora.  CO  80011.  303-344-0636 

ETA  CONTROL  NUMBER— 6/228288  ACTION— ACCEPTED 
Michael  Dada,  Advanced  Nursing  Care  Svcs.  Inc..  6120  Mirimar  Pkwy..  Miramar.  FL  33023,  305-981-1147  

ETA  CONTROL  NUMBER— 6/228180  ACTION— ACCEPTED 
Ira  Clark,  Jackson  Memorial  Hospital.  161 1  NW  I2th  Ave..  Miami.  FL  33136.  305-585-7142 

ETA  CONTROL  NUMBER-8/2281 07  ACTION— ACCEPTED 
Kevin  D.  Mort  Manhattan  Convalescent  Cntr..  4610  S.  Manhattan  Ave..  Tampa.  FL  33611. 813-839-6311 

ETA  CONTROL  NUMBER— 6/228189  ACTION— ACCEPTED 
Ms.  Carolina  Cakjerin,  Pan  American  Hospital,  5959  NW  7th  Street  Miami.  FL  33126.  305-264-1000 _. 

ETA  CONTROL  NUMBER— 6/228347  ACTION— ACCEPTED 
David  Bussone,  Plantation  General  Hospital.  401  N.W.  42nd  Ave.,  Plantatkxi.  FL  33317,  305-797-«450 „ 

ETA  CONTROL  NUMBER— 6/228554  ACTION— ACCEPTED 
Lairy  Potter,  SL  Ckxjd  Healthcare  Center.  1301  Kansas  Avenue.  St  Cloud,  FL  34769,  407-892-5121  

ETA  CONTROL  NUMBER— 6/228256  ACTION— ACCEPTED 
Ms.  Donita  Tannenbaum,  Suv«innee  Health  Care  Center.  1620  HeNenston  Street  Live  Oak,  FL  32060.  904-362- 
7860. 

ETA  CONTROL  NUMBER-6/228255  ACTION— ACCEPTED 
Jack  Lord.  General  Health  Homecase  &  Staffing.  6160  Perkins  Rd..  Ste.  130.  Baton  Rouge.  LA  70806.  504-766- 
8008. 

ETA  CONTROL  NUMBER-6/2281 81  ACTION— ACCEPTED 
Rehard  E.  Waller,  Quitman  Cnty  Hosp.  &  Nursing  Home,  340  Getwell  Dr..  Marks.  MS  38646.  601-326-8031  

ETA  CONTROL  NUMBER— 6/228186  ACTION— ACCEPTED 
Robert  Hai.  Britthaven  of  Piedmont  33426  OW  Salisbury  Rd..  P.O.  Box  1250.  AlDemarle.  NC  28002,  704-983-1195 

ETA  CONTROL  NUMBER— 6/228257  ACTION— ACCEPTED 
Bruce  Bu^.  Hillhaven  Rehab.  &  Healthcare  Cntr..  1602  E.  Franklin  St..  Chapel  Hill.  NC  27514. 919-967-1418 

ETA  CONTROL  NUMBER-8/228194  ACTION— ACCEPTED 
Hugh  D.  Moon.  Smoky  Mountain  Center.  P.O.  Box  280.  Dillsboro.  NC  28725,  704-686-5501  — 

ETA  CONTROL  NUMBER-6/228366  ACTION— ACCEPTED 
Vteente  B.  Denuna.  V.B.  Denuna.  PA.,  28  N.  Logan  St,  Marion.  NC  28752,  704-652-6797 „ , 

ETA  CONTROL  NUMBER-8C28367  ACTION— ACCEPTED 
Sam  Jewell,  Callaway  Nursing  Home,  1300  W.  Undsay,  Sulphur,  OK  73086.  405-622-2416  

ETA  CONTROL  NUMBER— 6/228074  ACTION— ACCEPTED 
Sam  Jewell,  CordeH  Manor.  1420  N.  Crider  Rd.,  Corded,  OK  73632.  405-832-6341  .„ - 

ETA  CONTROL  NUMBER— 6/228072  ACTION— ACCEPTED 
Mr.  Melvin  Stepp,  Meadow  Haven,  261  S.  Heriong  Avenue,  Rock  Hill,  SC  29732.  803-366-7133 

ETA  CONTROL  NUMBER— 6/228075  ACTION— ACCEPTED 
Benny  Judah,  Amherst  Manor.  700  Main  St,  Amherst.  TX  79312.  806-246-3642 

ETA  CONTROL  NUMBER— 6/228073  ACTION— ACCEPTED 
Velma  Cowell.  Cantertxiry  Villa  of  Navasota,  1405  East  Washington.  Navasota.  TX  77868. 409-825-6463 

ETA  CONTROL  NUMBER— 6/228187  ACTION— ACCEPTED 
Velma  Coweil,  Columbus  Care  Cntr.,  103  Sweet  Brair  Lane.  Columbus.  TX  78934,  409-732-6716  — - 

ETA  CONTROL  NUMBER— 6/228184  ACTION— ACCEPTED 
Mr.  H.  Douglas  Gamer.  Coronado  Hospital,  One  Medical  Plaza,  Pampa,  TX  79065.  806-665-3721  „ 

ETA  CONTROL  NUMBER— 6/228244  ACTION— ACCEPTED 

Guy  Bowles.  Heartland  at  San  Antonio.  One  Heartland  Drive.  San  Antonio.  TX  78247. 210-653-1219 - 

ETA  CONTROL  NUMBER-6/2281 93  ACTION— ACCEPTED 

Tracy  Dean.  Sharyland  Med.  Support  Serv..  Inc..  P.O.  Box  3480,  McAllen.  TX  78501, 210-618-6566 

ETA  CONTROL  NUMBER— 6/228242  ACTION— ACCEPTED 

Woody  Kem,  SiNer  Pines  Convalescent  Cntr..  Route  1,  Box  IX,  Bastrop.  TX  78602.  512-321-6220 

ETA  CONTROL  NUMBER— 6/228192  ACTION— ACCEPTED 

Nancy  Schnekler,  The  Renaissance  Care  Center.  fW.  4.  Box  7.  Gainesville.  TX  76240.  817-665-5221  

ETA  CONTROL  NUMBER— 6/228492  ACTION— ACCEPTED 

Wayne  Ogbum.  Titus  County  Memorial  Hospital,  2001  N.  Jefferson.  KAt  Pleasant,  TX  75455,  903-677-6179  ....^ 
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06/01/95 
06/01/95 
05/31/95 
06/30/^ 
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MS 
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NC 

06/01/95 

NC 
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NC 
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NC 

06/01/96 

OK 

06/30/95 

OK 
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SC 
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TX 
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TX 
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TX 
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DIVISON  OF  FOREIGN  LABOR  CERTIFK^TKJNS,  HEALTH  CARE  FACILITY  ATTESTATKDNS— Continued 

(FORM  ETA-9029I 


CEO-Nameff^acility  Name/Address 

State 

Acton  dale 

ETA  CONTROL  NUMBER-6/2281 85  ACTION— ACCEPTED 

Patrick  Relffer.  Wesleyan  Nursing  Home,  2001  Scenk:  Dr..  Georgetown.  TX  78626.  512-863-9511 

ETA  CONTROL  NUMBER-6«28178  ACTION— ACCEPTED 

Charles  Vektekens,  Yale  Clink:  &  Hospital,  Inc..  510  W.  Tidwell.  Ste.  100.  Ho««ton.  TX  77091. 713-691-1111  

ETA  CONTROL  NUMBER— 6/228183  ACTION— ACCEPTED 

TX 
TX 

06A)1/95 
05/31/95 

[FR  Doc  95-18468  Filed  7-26-95;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[DockM  Nos.  50-421  and  50-366] 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Edwin  I.  Hatch 
Nuclear  Plant,  Unite  1  and  2; 
Environmental  Aaaeaament  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facihty  Operating  License  Nos.  DPR-57 
and  NPF-5  issued  to  Georgia  Power 
Company,  et  al.  (GPC  or  the  licensee), 
for  operation  of  the  Edwin  I.  Hatch 
Nuclear  Plant,  Units  1  and  2,  located  in 
Appling  Coimty,  Georgia. 

EnTironmental  Aseewment 

Identification  of  the  Proposed  Action 

This  Environmental  Assessment, 
provided  by  the  Ucensee.  addresses 
potential  environmental  issues  related 
to  Q^'s  application  to  amend  Plant 
Hatch,  Units  1  and  2,  Operating 
Licenses.  The  proposed  amendments 
would  increase  the  Ucensed  core 
thennal  power  from  2436  MWt  to  2558 
MWt,  which  represents  an  increase  of  5 
percent  over  the  ciurent  licensed  power 
level.  This  request  is  in  accordance  with 
the  generic  boiling  water  reactor  (BWR) 
power  uprate  program  established  by 
the  General  Electric  Company  (GE)  and 
approved  by  the  NRC  staff  in  a  letter 
from  W.T.  Russell,  NRC,  to  P.W. 
Marriott,  GE,  dated  September  30, 1991. 
Implementation  of  the  proposed  power 
uprate  at  Plant  Hatch  will  result  in  an 
increase  of  steam  flow  to  approximately 
106  percent  of  the  current  value,  but 
will  not  require  changes  to  the  basic  fuel 
design.  Core  reload  design  and  fuel 
parameters  will  be  modified  as  power 
uprate  is  implemented  to  support  the 
current  18-month  reload  cycle.  The 
higher  power  level  will  be  achieved  by 
expanding  the  power/flow  map  and 
sUghtly  increasing  reactor  vessel  dome 


pressure.  The  maximum  core  flow  limit 
will  not  be  increased  over  the  pre-uprate 
value.  Implementation  of  this  proposed 
power  uprate  will  require  minor 
modifications,  such  as  resetting  of  the 
safety  relief  setpoints,  as  well  as 
caUbrating  plant  instnunentation  to 
reflect  the  uprated  power.  Plant 
operating,  emergency,  and  other 
procedure  changes  will  be  made  where 
necessary  to  suppcwt  uprated  operation. 

The  proposea  action  involves  NRC 
issuance  of  ficense  amendments  to 
uprate  the  authorized  power  level  by 
changing  the  Operating  Licenses, 
including  Appendix  A  (Technical 
Specifications).  Appendix  B  of  the 
Operating  License  (Environmental 
Technical  Specifications)  does  not 
require  revision  as  a  result  of  power 
uprate. 

The  Need  for  the  Proposed  Action 

The  proposed  action  would  authorize 
GPC  to  increase  the  potential  electrical 
output  of  Plant  Hatch  by  approximately 
40  megawatts  per  iinit  and  thus  would 
provide  additional  electrical  power  to 
service  GPC's  grid. 

Environmental  Impacts  of  the  Proposed 
Action 

The  "Final  Environmental  Statement" 
(FES)  related  to  operation  of  Plant  Hatch 
Units  1  and  2  (Reference  6)  evaluates 
the  nonradiologlcal  impact  of  operation 
at  a  maximum  design  reactor  power 
level  of  2537  MWt  per  unit.  By  letter 
dated  January  13, 1995  (Reference  1), 
GPC  submitted  the  proposed 
amendment  to  implement  power  uprate 
for  Hatch  Units  1  and  2  which  is  the 
subject  of  this  environmental 
assessment.  Enclosure  2  of  that 
submittal  provided  information  on  the 
noradiological  environmental  aspects  of 
the  amendment  request.  Enclosure  4 
was  the  Plant  Hatch  power  uprate 
Ucensing  report  (GE  report  NEDC- 
32405P)  which  provided  information  on 
the  radiological  environmental  impact 
of  power  uprate. 

The  proposed  amendments  allowing 
power  uprate  operation  will  not  have  a 
significant  impact  on  the  environment 
and  the  change  does  not  constitute  an 


unreviewed  environmental  question. 
The  nonradiologlcal  and  radiological 
effects  of  the  proposed  action  on  the 
environment  are  described  below. 

Nonradiological  Environmental 
Assessment 

Power  uprate  will  not  change  the 
method  of  generating  electricity  nor  the 
method  of  handling  any  influents  from 
the  environment  or  effluents  to  the 
environment.  Therefore,  no  new  or 
different  types  of  environmental 
impacts  are  expected. 

The  detailed  evaluation  presented 
below  and  in  Reference  1  concludes  that 
nonradiological  parameters  affected  by 
power  uprate  will  remain  within  the 
bounding  conditions  cited  in  the  FES, 
which  concludes  that  no  significant 
environmental  impact  will  result  from 
operation  of  Plant  Hatch.  This 
conclusion  remains  valid  for  power 
uprate. 

The  FES  evaluated  the 
nonradiological  impact  at  a  maximum 
design  reactor  power  level  of  2537  MWt 
per  unit  (approximately  104  percent  of 
the  current  licensed  power  level).  The 
parameters  evaluated  in  the 
Environmental  Report  and  the 
subsequent  FES  (References  4  through 
6)  were  re-evaluated  at  2558  MWt  to 
determine  whether  the  proposed  change 
is  significant  relative  to  adverse 
environmental  impact.  Table  E2-1  of 
Reference  1  provided  a  comparison  of 
environmental-related  operation 
parameters  at  rated  and  uprated  power. 
Both  units  at  Plant  Hatch  utilize  a 
closed-loop  circulating  year  system  and 
forced  air  cooling  towers  for  dissipating 
heat  from  the  main  turbine  condenser. 
Other  equipment  is  cooled  by  the  plant 
service  water  (PSW)  and  residual  heat 
removal  (RHR)  service  water  systems. 
The  cooling  towers  and  service  water 
systems  are  operated  in  accordance  with 
the  requirements  of  the  National 
Pollutant  Discharge  Elimination  System 
(NffDES)  Permit  No.  GA  0004120,  which 
expires  October  31. 1997.  No 
notification  changes  or  other  action 
relative  to  the  NPDES  Permit  are 
required. 
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The  withdrawal  of  cooling  water  from 
the  Altamaha  River  is  expected  to 
increase  slightly,  primarily  due  to  the 
increase  in  the  evaporation  rate  from  the 
cooling  towers.  Emergency  system  flows 
are  expected  to  remam  generally 
unchanged.  Although  increased  heat 
loads  are  expected  for  nonsafety-related 
loads,  such  as  the  main  generator  stator 
coolers,  hydrogen  coolers,  and  exciter 
coolers,  heat  loads  will  remain  within 
the  existing  design  heat  loads  of  the 
service  water  systems. 

The  circulating  water  system  design 
flow  rate  is  the  primary  basis  for 
determining  makeup  water  for  the  Plant 
Hatch  cooling  towers.  Other  factors 
afiiacting  tower  makeup  are  tower 
performance  and  meteorological 
conditions.  Based  on  the  review  of 
cooling  tower  performance  parameters 
associated  with  power  uprate,  the 
design  flow  rate  of  the  cooling  towers 
will  not  change.  Makeup  requirements 
may  increase  shghtly  due  to  increased 
heat  load  on  the  towers  and  the 
associated  increase  in  evaporation.  As 
discussed  in  Enclosiue  2  of  Reference  1, 
the  increase  in  makeup  (withdrawal  rate 
is  expected  to  be  approximately  5 
percent  or  500  gpm.  This  pcoiected 
increase  associated  with  the  uprate  is 
not  significant  and  is  enveloped  by  the 
river  water  withdrawal  rates  discussed 
in  the  FES  and  the  rates  approved  under 
the  current  Gecwgia  Surface  Water 
Withdrawal  Permit  for  Plant  Hatch. 
Intake  canal  velocity  will  not  be 
significantly  eiffected.  No  measurable 
effiscts  on  fish  impingement  or  plankton 
entrainment  are  expected. 

Changes  in  cooling  tower  blowdown 
rate  and  cooling  tower  chemistry  as  a 
result  of  the  uprate  are  not  significant. 
Any  changes  in  blowdown  rate  and 
cooling  tower  cycles  of  concentration 
resulting  from  uprated  power  operation 
are  enveloped  by  the  existing  design 
criteria  discussed  in  FES. 

Cooling  tower  drift  does  not  increase 
as  a  result  of  the  uprate  since  the 
circulating  water  flow  rate  does  not 
change.  Cooling  tower  blowdown 
temperatiue  associated  with  power 
uprate  operation  increase  sUghtly 
(<1  'F),  Uiereby  producing  a  slight 
increase  in  river  discharge  temperature. 
A  review  of  the  increase  in  the  river 
discharge  temperature  relative  to  the 
conclusions  of  the  FES  and  thermal 
studies  required  to  support  Ucensing  of 
the  plant  indicates  the  sUght 
temperature  increase  is  not  significant. 

Tne  thermal  plume  characteristics  are 
not  expected  to  change  significantly  as 
a  result  of  power  uprate.  Circulating 
water  and  service  water  flow  rates 
remain  imchanged.  The  discharge 
temperature  to  the  cooling  towers 


should  increase  by  no  more  than  1  *F 
due  to  operation  at  power  uprate 
conditions.  The  corresponding  change 
in  discharge  temperatiue  at  the  river 
will  not  significantly  impact  the  size  or 
characteristics  of  the  thermal  plume. 
Thermal  pltune  studies  conducted 
during  original  Ucensing  and  the  FES 
conclusions  relative  to  thermal  impacts 
remain  vlallid  for  the  uprated  condition. 

No  significant  change  in  discharge 
flow  rate,  velocity,  or  chemical 
composition  will  occur  due  to  the 
proposed  power  uprate:  Power  uprate 
does  not  impact  the  discharge 
characteristics  upon  which  the  NPDES 
Permit  is  baaad.  No  notification, 
changes,  or  other  actions  relative  to  the 
NPDES  Permit  are  required. 

No  change  in  the  ^undwater 
withdrawal  required  to  supply  the 
Hatch  treatment  plant  or  Rxe  protection 
system  will  result  from  the  proposed 
uprate. 

The  evaluation  also  considered  the 
flow  rate  reqiiired  by  the  Uquid 
radwaste  system  (e.g.,  floor  and 
equipment  drains)  dbe  to  the  proposed 
uprate.  No  significant  change  in  liquid 
radwaste  quantities  or  activity  levels 
which  would  increase  the  required 
radwaste  dilution  flow  are  expected. 
Therefore,  the  impact  on  the 
environment  bova  these  systems  as  a 
resuh  of  operation  at  the  uprate  power 
levels  is  not  si^ficant. 

Plant  operation  at  uprated  power 
conditions  will  not  affect  current  noise 
levels.  Major  plant  equipment  is  housed 
within  structures  located  on  the  plant 
site  and  is  not  a  major  contributor  to 
surroimding  noise  levels.  Equipment, 
such  as  \he  main  turbines/generators 
and  the  cooling  towers,  will  continue  to 
operate  at  the  current  speed  and  noise 
level.  The  generator  step-up 
transformers  will  operate  at  an 
increased  KVA  level;  however,  the 
overall  noise  level  will  not  increase 
si^ificantly. 

Thus,  the  proposed  uprate  will  not 
result  in  any  significant  environmental 
impact  and  is  not  an  unreviewed 
environmental  question.  In  addition,  no 
actions  relative  to  the  Environmental 
Technical  Specifications  (ETS),  NPDES 
permit  or  other  environmental 
documents  are  required. 

Radiological  Environmental  Assessment 

Georgia  Power  Company  evaluated 
the  impact  of  the  proposed  power 
uprate  amendment  and  concluded  that 
the  applicable  regulatory  acceptance 
criteria  relative  to  radiological 
environmental  impacts  will  continue  to 
be  satisfied  for  the  uprated  power 
conditions.  Existing  Technical 
Specifications  Umits  on  radiological 


effluents  will  be  maintained.  In 
conducting  this  evaluation,  GPC 
considered  the  effect  of  the  higher 
power  level  on  liquid  radioactive 
wastes,  gaseous  radioactive  wastes,  and 
radiation  levels  both  in  the  plant  and 
offtite  during  both  normal  operation 
and  post-accidrat.. 

Enclosure  4  of  Reference  1  provides 
the  power  uprate  safety  analyses  report 
for  Plant  Hatch,  as  well  as  an 
assessment  of  the  radiological  efiiects  of 
power  uprate  operation  diuing  both 
normal  and  postulated  accident 
conditions.  Sections  8.1  and  8.2  discuss 
the  potential  efiiact  of  power  uprate  on 
the  liquid  and  gaseous  radwaste 
systems.  Sections  8.3,  8.4,  and  8.5 
discuss  the  potmtial  effect  of  power 
uprate  on  radiation  sources  within  the 
plant  and  radiation  levels  during  normal 
and  post-accident  conditions.  Section 
4.4  discusses  the  standby  gas  treatment 
system  (SOTS).  Section  9.2  pre8ent»the 
results  of  the  calculated  whole  body  and 
thyroid  doses  at  the  exdxision  area 
boundary  and  the  low  i>opulation  zone 
that  might  residt  from  the  postulated 
design  basis  radiological  accidents.  All 
offsite  doses  remain  below  established 
regulatory  limits  for  power  uprate 
operation. 

The  floor  drain  collector  stibsystem 
and  the  waste  collector  subsystem  both 
receive  inputs  from  a  variety  of  sources 
(e.g.,  leakage  from  component  cooling 
water  system,  reactor  coolant  system, 
condensate  and  feedwater  system, 
turbine,  and  plant  cooling  water 
system).  However,  leakages  from  these 
systems  are  not  expected  to  increase 
significantly  since  the  operating 
pressiues  of  these  systems  are  either 
being  maintained  constant  or  are  being 
increased  only  slightly  due  to  the 
proposed  power  uprate. 

Tlie  largest  source  of  liqmd 
radioactive  waste  is  from  the  backwash 
of  the  condensate  demineralizers.  These 
demineralizers  remove  activated 
corrosion  products  which  are  expected 
to  increase  proportionally  to  the 
proposed  power  uprate.  However,  the 
total  volume  of  processed  waste  is  not 
expected  to  increase  significantly,  since 
the  only  appreciable  increase  in 
processed  waste  will  be  due  to  the 
sUghtly  more  frequent  cleaning  of  these 
demineraUzera.  Based  on  a  review  of 
plant  effluent  reports  and  the  shght 
increase  expected  due  to  the  proposed 
power  uprate,  OPC  has  concluded  that 
the  sUght  increase  in  the  processing  of 
liquid  radioactive  wastes  will  not  have 
a  significant  increase  in  environment 
impact  and  that  requirements  of  10  CFR 
part  20  and  10  CFR  part  50,  Appendix 
I,  will  continue  to  be  met. 


Gaseous  radioactive  effluents  are 
produced  during  both  normal  opwration 
and  abnormal  operation  occurrsncea.    . 
These  effluents  are  o^ected,  controlled, 
processed,  stored,  and  disposed  of  by 
the  gaseous  radioactive  waste 
management  systems  which  include  the 
various  building  ventilation  systems, 
the  off  gas  system,  and  the  SCTTS.  The 
concentration  of  radioactive  gaseous 
effluents  released  through  the  building 
ventilation  systems  during  normal 
operation  is  not  expected  to  increase 
significantly  due  to  the  propoeed  power 
uprate  since  the  amount  of  fission 
products  released  into  the  reactor 
coolant  (and  subsequenUy  into  the 
building  atmosphere)  depends  on  the 
number  and  nature  of  fuel  rod  defiacts 
and  is  not  dependent  on  reactor  power 
level.  The  concentration  of  activation 
products  contained  in  the  reactor 
coolant  is  expected  to  remain 
unchanged,  since  the  linear  increase  in 
the  production  of  these  activation 
products  will  be  offset  by  the  linear 
increase  in  steaming  rate.  Therefore, 
based  on  its  review  of  the  various 
building  ventilation  systems,  GPC  has 
concluded  that  there  will  not  be  a 
significant  adverse  effect  on  airborne 
radioactive  effluents  as  a  result  of  the 
proposed  power  uprate. 

Radiolysis  of  the  reactor  coolant 
causes  the  formation  of  hydrogen  and 
oxygen,  the  quantities  of  whicb  increase 
liniaarly  with  core  power.  These 
additional  quantities  of  hydrogen  and 
oxygen  would  increase  the  flow  to  the 
recombiners  by  5  percent  during 
uprated  power  conditions.  However,  the 
opoational  increases  in  hydrogen  and 
oxygen  remain  within  the  design 
capacity  of  the  system. 

Hie  SGTS  is  designed  to  minimize 
o^te  and  control  room  radiation  dose 
rates  during  venting  and  purging  of  both 
the  primary  and  secondary  containment 
atinospheres  imder  accident  or 
abnormal  conditions.  This  is 
accompUshed  by  maintaining  the 
secondary  containment  at  a  slightly 
negative  pressiue  with  respect  to  the 
outside  atmosphere  and  discharging  the 
secondary  containment  atmosphere 
through  high-efficiency  particulate  air 
(HEPA)  filters  and  charcoal  absorbers. 
The  SGTS  charcoal  absorbera  are 
designed  for  a  charcoal  loading  capacity 
of  2.5  mgl/gC  for  the  30-day  loss-of- 
coolant  accident  (LOCA)  scenario.  The 
proposed  power  uprate  will  increase  the 
post-LOCA  iodine  loading  by  5  percent; 
however,  the  charcoal  loading  will 
remain  within  the  2.5  mgl/gC  design 
Umit.  Therefore,  there  will  be  no 
significant  increase  in  environmental 
impact. 


Ge(»<gia  Power  Company  evaluated 
the  effects  of  the  power  uprate  on  in- 
plant  radiation  levels  for  Plant  Hatch 
during  both  normal  operation  and  post- 
acddent.  GPC's  conclusions  are  that 
radiation  levels  during  both  normal 
operaticm  and  post-accident  may 
increase  slightly  (approximately 
proportional  to  the  increase  in  power 
level).  The  sUght  increases  in  in-plant 
radiation  leveb  expected  due  to  the 
proposed  power  uprate  should  not  affiact 
radiation  zoning  or  shielding 
requirements.  Individual  worker 
occupational  exposures  will  be 
maintained  within  acceptable  limits  by 
the  existing  as  low  as  reasonably 
achievable  (ALARA)  program  which 
GPC  uses  to  control  access  to  radiation 
areas.  Therefore,  the  sUghtiy  increased 
in-plant  radiation  levels  will  not  have  a 
significant  environmental  impact. 

The  offsite  doses  associated  with 
normal  operation  are  not  significantiy 
affiscted  by  operation  at  the  proposed 
uprated  power  level  and  are  expected  to 
remain  well  within  the  limits  of  10  CFR 
part  20  and  10  CFR  part  50,  Appendix 
I.  Existing  Technical  Specifications 
limits  will  not  be  changed  due  to  uprate. 
Therefore,  offsite  doses  due  to  power 
uprate  conditions  will  not  result  in  a 
significant  environmental  impact. 

Georgia  Power  Company  performed 
does  evaluations  for  design  basis 
accidents  at  or  above  102%  of  the 
uprated  power  level  and  reported  these 
results  in  Reference  1.  The  offsite  doses 
remain  below  regulatory  limits  and  the 
increase  due  to  power  uprate  is  5%  or 


The  NRC  staff  agrees  with  GPC's 
assessment  of  the  radiological  effects  of 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  appUcation  would  result  in  no 
change  in  current  environmental 
impacts  of  plant  operation,  but  would 
restrict  operation  of  Plant  Hatch  to  the 
currentiy  licensed  power  level.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  Plant  Hatch. 


Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  July  20, 1995,  the  staff  consiUted 
with  the  Georgia  State  official,  James  L 
Setser  of  the  Enviroiunental  Protection 
Division,  Department  of  Natural 
Resources,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quaUty  of  the 
human  environment  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

F^r  further  detuls  mth  respect  to  the 
proposed  action,  see  the  Ucensee's  letter 
dated  January  13, 1995,  as 
supplemented  by  lettera  dated  April  S 
and  June  20, 1995,  which  are  available 
for  pubUc  inspection  at  the 
Commission's  PubUc  Document  Room, 
The  Gehnan  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
pubUc  document  room  located  at  the 
Appling  County  Public  Library,  301  Qty 
Hall  Drive,  Baxley,  Georgia. 

Refisrences 

1.  Georgia  Power  Company  HL-4724, 
J.  T.  Beckham,  Jr.,  to  NRC,  "Power 
Uprate  Operation,"  dated  January  13, 
1995. 

2.  Georgia  Power  Company  HL-4812, 
J.  T.  Beckham,  Jr.,  to  NRC,  "Response  to 
Request  for  Additional  Information — 
Power  Uprate  Submittal,"  dated  April  5, 
1995. 

3.  Federal  Register  Vol.  60,  No.  41, 
"Niagara  Mohawk  Corporation; 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact,"  dated  March 
2, 1995. 

4.  Georgia  Power  Company  "Final 
Environmental  Statement  for  Edwin  I. 
Hatch  Nuclear  Plant  Units  1  and  2," 
October  1972. 

5.  Georgia  Power  Company  Edwin  I. 
Hatch  Nuclear  Plant— Unit  2 
Environmental  Report,  Operating 
License  Stage,  June  1975. 

6.  Georgia  Power  Company  "NUREG- 
0417,"  Final  Enviroiunental  Statement 
Related  to  Operation  of  Edwin  I.  Hatch 
Nuclear  Plant  Unit  No.  2,  March  1978. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  July  1995. 

For  the  Nuclear  Regulatory  Conunission. 
Herbert  N.  Berkow, 

Director,  Project  Directorate  11-2.  Division  of 
Reactor  Projects — l/n,  Office  of  Nuclear 
Reactor  Regulation. 

[PR  Doc.  95-18444  Filed  7-26-95;  8:45  ami 
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Applications  and  Amendments  to 
Operating  Licenses  Involvtng  No 
Significant  Hazards  Consideration: 
Correction  to  Biweekly  Notice 

On  June  21, 1995,  the  Federal 
Register  published  the  Biweekly  Notice 
of  Apphcations  and  Amendments  to 
Operating  Licenses  Involving  No 
Significant  Hazards  Consideration.  On 
page  32374,  Column  1,  the  third 
paragraph  should  read  as  follows: 

The  second  proposed  change  which  is 
appUcable  to  all  MODES  of  operation, 
allows  48  hours  to  restore  diesel 
generator  fuel  oil  inventory  to  the  seven- 
day  level  as  long  as  the  inventory  does 
not  fall  below  the  six-day  level.  The 
probability  of  a  LOOP  during  this  period 
is  low.  The  6-day  fuel  oil  supply  is 
calculated  with  adequate  margin  sii^ilar 
to  the  calculation  of  7-day  fuel  oil 
inventory.  In  spite  of  the  potential  that 
there  may  be  slightly  less  fuel  available 
in  inventory  at  the  time  of  an  event, 
actions  would  have  been  initiated  to 
obtain  replenishment  within  this  brief 
p>eriod.  Based  on  this  and  the  low 
probability  of  an  event  during  this  brief 
period,  it  is  considered  that  this  change 
request  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Dated  at  Rockville.  Maryland  Jhis  20th  day 
of  July  1995. 
For  the  Nuclear  Regulatory  Commission. 

Hmothy  J.  Polich, 

Project  Manager,  Project  Directorate  IV-1, 
Division  of  Reactor  Projects  ID/IV,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  95-18445  Filed  7-26-45;  8:45  am] 
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Energy  Operations,  inc.;  Notice  of 
Issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  81  to  Facility 
Operating  License  No.  NPF-47  issued  to 
Entergy  Operations,  Inc.  (the  Ucensee), 
which  revised  the  Technical 
Specifications  for  operation  of  the  River 
Bend  Station,  Unit  1,  located  in  West 
Feliciana  Parish,  Louisiana.  The 
amendment  is  effective  as  of  the  date  of 
issuance. 

The  amendment  modified  the 
technical  specifications  by  replacing  the 
existing  technical  specifications  in  Uieir 
entirety  with  a  new  set  of  technical 
specifications  based  on  NUREG-1434, 
"Improving  BWR-6  Technical 
Specifications,"  dated  Septnnber  1992. 
This  ameiKiment  was  based  on  the 
bcensee's  submittal  of  November  30, 
1993,  as  supplemented  by  letters  dated 


January  18,  Jime  6.  June  30,  and  July  14, 
1995. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the  . 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  hcense  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  coimection  with  this  action 
was  published  in  the  Federal  Register 
on  April  21, 1994  (59  FR  19030).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmraital  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quafity 
of  the  human  environment  (60  FR 
29867,  dated  June  6,  1995). 

For  further  details  with  respect  to  the 
action  see  (1)  The  application  for 
amendment  dated  November  30, 1993, 
and  supplemented  by  letters  dated 
January  18,  June  6,  June  30,  and  July  14, 
1995,  (2)  Amendment  No.  81  to  License 
No.  NPF-47,  (3)  the  Commission's 
related  Safety  Evaluation,  and  (4)  the 
Commission's  Environmental 
Assessment.  All  of  these  items  are 
available  for  pubUc  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street 
NW.,  Washington,  DC  20555,  and  at  the 
local  pubUc  doc\mient  room  located  at 
the  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  LA  70803. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  July  1995. 

For  the  Nuclear  Regulatory  Commission. 
Paul  W.  O'Connor, 

Acting  Director.  Project  Directorate  TV-l, 
Division  of  Reactor  Projects  III/IV,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  95-18443  Filed  7-26-95:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMIMISSION 

Requests  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  C^icer:  Michael  E. 
Bartell,  (202)  942-8800. 


Upon  Written  Request  Copies 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings 
and  Information  Services,  Washington, 
D.C.  20549 

Extension 

Rule  15a-4— File  No.  270-7 

Rule  15b6-l  and  Form  BDW— File  No. 

270-17 
Rule  15Bc3-l  and  Form  MSDW— File 
•  No.  270-93 

Rule  17a-l— FileNo.  270-244 
Rule  17a-2— File  No.  270-189 
Rule  17a-3— File  No.  270-26 
Rule  17a-7— File  No.  270-147 
Rule  17f-l(g)— File  No.  270-30 
Rule  17Ad-6— File  No.  270-151 
Rule  17Ad-7— File  No.  270-152 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.],  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  the  following  rules  under  the 
Securities  Exchange  Act  of  1934: 

Rule  15a-4  permits  a  natural  person 
member  of  a  securities  exchange  who 
terminates  its  association  with  a 
registered  broker-dealer  to  continue  to 
do  business  on  the  exchange  while  the 
Commission  reviews  his  application  for 
registration  as  a  broker-dealer,  if  the 
exchange  files  a  statement  indicating 
that  there  does  not  appear  to  be  any 
ground  for  disapproving  the  apphcation. 
The  total  annual  burden  is  400  hours, 
based  on  approximately  50  submissions, 
each  requiring  8  hours  to  complete. 

Rule  15b6-l  provides  that  a  notice  of 
withdrawal  from  registration  as  a 
broker-dealer  is  to  be  filed  on  Form 
BDW.  Approximately  850  respondents 
file  1  response  per  year,  with  each 
response  requiring  approximately  half 
an  hour,  resulting  in  a  total  average 
annual  burden  of  425  hours. 

Rule  15Bc3-l  and  Form  MSDW 
provide  that  a  notice  of  withdrawal  fit>m 
registration  as  a  bank  municipal 
seciirities  dealer  is  to  be  filed  on  Form 
MSDW.  Approximately  20  respondents 
file  1  response  each  per  year,  with  each 
response  requiring  approximately  half 
an  hour,  resulting  in  a  total  average 
annual  burden  of  10  hours. 

Rule  17a-l  requires  that  all  national 
securities  exchanges,  national  seciuities 
associations,  registered  clearing 
agencies,  and  the  Municipal  Securities 
Rulemaking  Board  keep  on  file  for  a 
period  of  five  years,  two  years  in  an 
accessible  place,  all  documents  which  it 
makes  or  receives  respecting  its  self- 
regulatory  activities,  and  that  such 
documents  be  made  available  for 
exaninatioo  by  the  Commission.  The 
average  nunber  of  hours  necessary  lot 
compUance  with  the  requirements  of 


Rule  17a-l  is  50  horus  per  year.  There 
are  25  entities  required  to  comply  with 
the  rule:  8  national  securities  exchanges, 
1  national  securities  association,  15 
registered  clearing  agencies,  and  the 
Municipal  Securities  Rulemaking  Board. 
The  total  number  of  hours  required  for 
all  respondents  to  comply  with  the  rule 
is  thus  1,250  hours  annually. 

Rule  1 7a-2  requires  the  manager  of  an 
underwriting  syndicate  to  retain,  in  a 
separate  file,  certain  information 
relating  to  stabilizing  purchases  of  a 
security  being  distributed.  The  rule 
enables  the  Commission  to  monitor 
compliance  with  Rule  lOb-6  and  10b- 
7.  Apinx)ximately  500  recordkeepers 
will  spend  1  hoiu*  per  year  complying 
with  the  rule,  for  a  total  average  annual 
burden  of  500  hotirs. 

Rule  17a-3  requires  that  certain 
records  be  made  by  exchange  members, 
brokers,  and  dealers.  There  are 
approximately  6,000  exchange 
members,  broJrars,  and  dealers  subject  to 
the  rule.  Each  spends  an  average  of  1 
hour  per  day,  or  249  hours  per  year, 
complying  with  the  rule.  Therefore,  the 
total  average  annual  Inuxien  is  6,000  x 
249  hours,  or  1,494,000  hours. 

Rule  17a-7  requires  foreign  broker- 
dealers  registered  with  the  Commission 
to  retain  copies  of  their  books  and 
records  in  the  United  States  or  file  an 
undertaking  agreeing  to  make  them 
available  upon  request.  It  is  estimated 
that  the  thrae  foreign  broker-dealers 
registered  with  the  Commission  will 
spend  an  average  of  one  hour  per  year 
complying  with  the  rule,  for  an  annual 
average  total  biuden  of  three  hoiu«  per 
year. 

Rule  17f-l(g)  requires  reporting 
institutions  to  retain  all  dociunents  that 
are  necessary  for  purposes  of  monitoring 
compliance  with  the  registration, 
reporting,  and  inquiry  requirements  of 
the  rule.  It  is  estimated  that  there  are 
24,518  respondents  and,  on  average, 
each  respondent  would  need  to  retain 
33  records  annually,  with  each  retention 
requiring  approximately  1  minute  (33 
minutes  or  .55  hours).  The  total 
estimated  annual  burden  is  thus 
13,484.9  hoius. 

Rule  17Ad-6  is  needed  to  (1)  assure 
that  registered  transfer  agents  are 
maintaining  minimum  records  to 
monitor  and  control  adequately  their 
performance;  and  (2)  to  permit  the 
appropriate  regulatory  agencies 
("ARAs")  to  examine  those  transfer 
agents  for  compUance  wit^  the 
Commission's  rules.  It  is  estimated  that 
approximately  480  hours  per  year  are 
used  to  make  and  keep  current  these 
records.  The  total  burden  on  the 
estimated  1576  respondents  is  thus 
756,480  hours  per  year. 


Rtile  17Ad-7  requires  entities  to 
retain  information  to  (1)  assure  that 
registered  transfer  agents  are 
maintaining  records  to  monitor  and     . 
control  adequately  their  performance 
and  (2)  to  permit  ARAs  to  examine 
those  transfer  agents  for  compUance 
with  the  Commission's  rules.  It  is 
estimated  that  approximately  2.2  hours 
per  week  are  used  to  retain  these 
records,  or  114  hoius  per  year.  The  total 
burden  on  the  estimated  1576 
respondents  is  thus  179.664  hours  per 
year. 

Direct  general  comments  to  the 
Clearance  Officer  for  the  Securities/and 
Exchange  Commission  at  the  addr^ 
below.  Direct  any  comments  conceding 
the  accuracy  of  the  estimated  averagev 
burden  hours  for  compUance  with  the 
Commission  rules  and  forms  to  Michael 
E.  Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Secxmties  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549  and  the  Clearance  Officer  for  the 
Securities  and  Exchange  Commission. 
Office  of  Management  and  Budget, 
Room  3208.  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:  July  7, 1995. 
Mai^garat  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc  95-18476  Filed  7-26-95;  8:45  am] 
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Institutional  Short  Duration 
Qovemmant  Portfolio;  Application  for 
Deregistratlon 

July  21. 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  AppUcation  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  histitutional  Short  Duration 
Government  PortfoUo. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  AppUcant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RUNQ  DATES:  The  appUcation  on  Form 
N-8F  was  filed  on  April  18. 1995.  and 
amended  on  July  3. 1995. 
SCARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  appUcation  will  be 
issued  unless  the  SEC  orders  a  hearing.' 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  appUcant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 


received  by  the  SEC  by  5:30  p.m.  on 
August  15, 1995,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
AppUcant,  520  Madison  Avenue,  New 
Yoric,  New  York  10022. 
FOR  FURTHER  MFORMATKM  CONTACT: 
James  J.  Dwyer.  Staff  Attorney,  at  (202) 
942-0581.  or  C.  David  Messman,  Branch 
Chief,  at  (202)  942-0564  (Office  of 
Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  simunary  of  the 
appUcation.  The  complete  appUcation 
may  be  obtained  for  a  fee  at  the  SEC's 
PubUc  Reference  Branch. 

Applicant's  Representations 

1.  AppUcant  is  a  diversified  open-end 
management  investment  company 
organized  as  a  trust  imder  New  York 
law.  On  November  5, 1990,  appUcant 
registered  under  section  8(a)  of  the  Act 
on  Form  N-8A,  and  filed  a  registration 
statement  on  Form  N-lA  imder  section 
8(b)  of  the  Act.  AppUcant  did  not 
register  its  seciuities  under  the 
Securities  Act  of  1933  and  did  not  make 
any  pubUc  offerings  of  its  securities. 
While  in  operation,  appUcant  issued 
beneficial  interests  only  to  other 
investment  companies.  AppUcant 
formerly  was  named  the  Short  Duration 
Government  PortfoUo. 

2.  On  August  2, 1993.  99.99%  of 
appUcant's  total  interests  was  held  by 
Hyperion  Institutional  Short  Duration 
Government  Fund  ("Hyperion").  A  $100 
interest  in  appUcant  was  held  by 
appUcant's  investment  adviser. 
Hyperion  Capital  Management,  Inc.  (the 
"Adviser"),  as  organizational  seed 
money.  Hyperion  is  a  series  of  Hyperion 
Government  Mortgage  Trust,  a 
diversified,  open-end  registered 
investment  company  organized  as  a 
Massachusetts  business  trust.  Hyperion 
invested  in  appUcant  through  a  two-tier, 
master-feeder  fond  structure. 

3.  On  August  3. 1993,  Hyperion 
redeemed  for  cash  its  interest  in 
appUcant  at  net  asset  value.  At  a 
meeting  held  on  October  5, 1993, 
appUcant's  board  of  trustees  determined 
that  it  would  terminate  appUcant  and 
deregister  under  the  Act.  'The  trustees 
based  their  decision  on  the  fact  that 
Hyperion  withdrew  its  interest  in 
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applicant  and  there  was  no  desire  to 
maricet  appUcant  further.  No 
securityholdw  authorization  was 
obtained  in  connection  with  applicant's 
liquidation  because  no  securityholder 
vote  was  required  by  law. 

4.  Legal,  accounting,  deregistration, 
termination,  and  other  expenses 
incurred  in  connection  with  appUcant's 
liquidation  were  paid  by  the  Adviser. 
The  Adviser's  $100  interest  in  applicant 
was  used  to  pay  expenses  relating  to  the 
winding  up  of  appUcant's  a^irs.  In 
addition,  on  Augiist  2, 1993,  the  Adviser 
paid  in  full  applicant's  imamortized 
organizational  expenses  of  $10,415. 

5.  At  the  time  of  the  application, 
appUcant  had  no  securityholders,  assets, 
or  UabiUties.  AppUcant  is  not  a  party  to 
any  Utigation  or  administrative 
proceeding.  Applicant  is  not  presently 
engaged  in,  nor  does  it  propose  to 
engage  in,  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

For  the  SEC.  by  the  Division  of  Inveatment 
Management,  under  delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc  95-18475  Filed  7-26-95;  8:45  am] 
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Applications,  Hearings, 
Determinations,  etc:  Morgan  Stanley  ft 
Co.,  Inc.  et  al. 

July  21, 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  AppUcation  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT8:  Morgan  Stanley  ft  Co. 
Incorporated  ("Morgan  Stanley"), 
Technology  Equity  and  Income  Trust 
(the  "Trust"),  and  any  future  cloaed-end 
investment  company  underwritten  by 
Morgan  Stanley  (together  with  the  Trust, 
the  "Trusts")  that  invests  in  Listed 
Securities  (as  defined  below),  is 
structured  in  a  manner  identical  in  aU 
material  respects  to  the  Trust,  and  is 
authorized  to  write  call  options  on  its 
portfoUo  of  securities. 
RELEVANT  ACT  SECPONS:  Order  requested 
under  sections  6(c)  and  17(b)  granting 
an  exemption  from  section  17(a)(2). 
SUMMARY  OF  APPUCATION:  AppUcants 
seek  an  order  to  permit  Morgan  Stanley, 
the  principal  underwriter  for  the  Trusts, 
and  other  principal  underwriters  of  the 
Trusts,  to  purchase  call  options  on 
securities  held  by  the  Trusts. 
FHJNG  DATES:  The  application  was  filed 
on  March  30, 1992,  and  amend  on  June 


30, 1992,  September  28, 1992.  February 
9, 1993,  Au^ist  23, 1994,  and  March  7, 
1995. 

HEARINQ  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  wiU  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  ^e  SEC  by  5:30  p.m.  on 
Aug\i8t  15. 1995,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
AppUcants:  Technology  Equity  and 
Income  Trust,  c/o  The  Bank  of  New 
York,  101  Barclay  Street,  21st  Flow 
West.  New  York.  New  York  10286; 
Morgan  Stanley  ft  Co.  Incorporated, 
1251  Avenue  of  the  Americas.  New 
York,  New  York  10020. 
FOR  FURTHER  INFORMATION  CONTACT:  C 
David  Messman,  Branch  Chief,  at  (202) 
942-0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  MFORMATION:  The 
following  is  a  summary  of  the 
appUcation.  The  complete  appUcation 
may  be  obtained  for  a  fee  at  the  SEC's 
PubUc  Reference  Branch. 

AppUcants'  Representations 

1.  The  Trusts  will  be  registered,  non- 
diversified,  closed-end  management 
investment  companies.  The  Trusts  wiU 
hold  a  portfoUo  of  seciuities  subject  to 
caU  options  and  stripped  U.S.  Treasury 
securities  ("Treasury  Securities").  The 
portfoUo  securities  must  be  registered 
under  section  12  of  the  Securities 
Exchange  Act  of  1934,  and  Usted  on  the 
New  York  Stock  Exchange,  the 
American  Stock  Exchange  (other  than 
Emerging  Company  Maii^etplace 
seouities  ("ECM  Secmities")).  or  traded 
on  the  NASDAQ-National  Market 
System  (provided  the  NASDAQ-NMS 
securities  satisfy  the  Usting 
requirements  of  the  New  York  Stock 
Exchange  or  the  American  Stock 
Exchange  (other  than  the  Usting 
requirements  appUcable  to  ECM 
Seciuities))  (CoUectively,  the  "Listed 
Secmities").  Interests  in  the  Trusts  will 
be  called  STEP  Units.  The  Trusts' 
objectives  will  be  to  provide  current 
quarterly  cash  distributions  from  the 


proceeds  of  the  Treasury  Securities  and 
regular  cash  dividends  on  the  Listed 
Securities,  and  the  potential  for  capital 
appreciation  up  to  a  disclosed 
rpwYimiim  on  the  Listed  Securities.  The 
final  composition  of  a  Trust's  portfoUo 
wiU  be  determined  at  the  close  of 
trading  on  the  way  prior  to  the 
commencement  of  Uie  offering  of  STEP 
Units  (the  "Determination  Date").  The 
Trusts  will  acquire  their  portfoUos  in 
the  manner  described  below. 

2.  Each  Trust  wiU  invest  in  Listed 
Securities  using  the  gross  proceeds 
received  from  the  sale  of  its  STEP  Units 
to  the  underwriters.  The  trustees  of  each 
Trust  (the  "Trustees"),  with  the  advice 
of  an  investment  adviser  (the 
"Investment  Adviser"),  will  select  the 
specific  Listed  Securities  for  the 
respective  Trust  at  least  one  business 
day  prior  to  the  Determination  Date.  At 
the  opening  of  the  market  on  the 
Determination  Date,  the  Trustees  will 
enter  market  buy  orders  to  purchase  the 
Listed  Secunties  with  unaffiliated 
brokers  or  dealers  selected  by  the 
Trustees  with  the  advice  of  the  Trust's 
Investment  Adviser. 

3.  Immediately  after  the  purchase  of 
the  Listed  Seciuities.  the  Trusts  wiU  seU 
a  single  call  option  on  each  issue  of 
Listed  Securities  (each  option  is  referred 
to  as  a  "Contract").  Each  Trust  wiU 
invest  the  net  proceeds  from  the  sale  of 
the  Contracts  in  Treasury  Securities 
which  will  mature  on  a  quarterly  basis 
over  the  Ufe  of  the  Trust.  Unitholdere 
wiU  receive  quarterly  distributions 
which  ciHisist  of  the  proceeds  received 
from  the  Treasury  Securities  as  they 
matiire  and  regular  cash  dividends  on 
the  Listed  Securities.  The  expenses  of  a 
Trust,  including  any  ujiderwriting 
commissions  on  the  sale  of  STEP  Units. 
will  be  deducted  from  the  proceeds 
from  the  sale  of  its  Contracts. 

4.  Each  Contract  wiU  grant  the 
Contract  holder  the  right  to  purchase  the 
Listed  Seciuities  underlying  the 
Contract  at  a  fixed  price  (the  "Exercise 
Price")  on  a  fixed  date  (the  "Expiration 
Date").  The  Exercise  Price  for  each 
Contract  will  range  between  30%  and 
50%  in  excess  of  the  current  market 
price  of  the  Listed  Securities  on  the 
Determination  Date.  The  Expiration 
Date  wiU  be  no  more  than  3V^  years 
after  issuance. 

5.  The  Contracts  also  will  provide  that 
the  Exercise  Price  for  each  Listed 
Security  be  reduced  doUar-for-doUar  by 
the  per  share  amount  of  (a)  any 
Extraordinary  Cash  Dividend  ^  and  (b)   • 


•  An  "Extraordinary  Cash  Dividend"  will  be 
defined,  with  respect  to  any  Listed  Security,  as  a 
dividend  which  exceeds  the  immediately  preceding 
non-Extraordinary  Cash  Dividend  on  the  Listed 
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any  ncm-caah  dividend  or  non-cash 
distribution  on  a  Listed  Security  that  is 
taxable  to  security  holdera  under  federal 
inccnne  tax  laws  valued  as  of  the  record 
date  for  the  dividend  or  distribution.  If 
on  at  prior  to  the  Expiration  Date  the 
Exercise  Price  for  a  Listed  Security  has 
been  reduced  to  zero  or  below,  the 
Contract  holder  shaU  be  deemed  to  have 
exercised  its  purchase  rights  under  the 
Contract  on  that  date.  The  Trust  will 
deUver  to  the  Contract  holder  the  Listed 
Security  and  any  Extraordinary  Cash 
Dividend  or  non-cash  dividend  that 
caused  the  Exercise  Price  to  fall  below 
zero. 

6.  If  on  or  prior  to  the  Expiration  Date, 

(a)  a  merger  or  consoUdation  of  a  Listed 
Sectirity's  issuer  is  consummated  and 
the  issuer  is  not  the  surviving  party,  or 

(b)  a  successful  tender  or  exdiange  offer 
is  made  for  at  least  a  majority  interest 
in  the  issuer  of  a  Listed  Security,  the 
Contract  holder  for  that  Listed  Security 
will  have  the  right  for  five  business 
days,  beginning  on  the  date  of 
consiunmation  of  the  merger  or 
consoUdation  or  the  date  the  Security  is 
accepted  for  payment  imder  the  tender 
or  exchange  offer,  to  accelerate  its 
purchase  rights  under  the  Contract. 
After  this  period,  the  rights  of  the 
Contract  holder  wiU  expire. 

7.  The  Contracts  will  he  sold  to  major 
broker/dealera  and/or  financial 
institutions  (which  may  include  Morgan 
Stanley  or  other  principal  imderwriters 
of  the  Trusts)  through  a  bidding 
procedure  described  in  detail 
Conditions  1  and  2  below.  Because  aU 
the  terms  of  the  Contracts  wiU  be  set 
(i.e..  Expiration  Date.  Exercise  Price  (as 
a  percentage  of  the  then-current  price  of 
the  underlying  Listed  Security), 
termination  provisions,  adjustments  for 
extraordinary  events,  etc.),  bidding  on  a 
Contract  will  consist  solely  of  the 
submission  of  a  bid  price  expressed  as 

a  percentage  of  the  then-current  price  of 
the  underlying  security.  Each  bidder 
will  be  permitted  to  bid  for  all  of  the 
Contracts  on  an  aggregate  basis  and/or 
submit  a  separate  bid  on  each.  Subject 
to  certain  conditions  described  below, 
the  Trustees  will  sell  the  Contracts  in 
the  manner  best  calculated  to  maximize 
the  net  proceeds  to  the  Trust. 

8.  The  administration  and  operation 
of  the  Trusts  will  be  overseen  by  three 
Trustees,  none  of  whom  are  interested 
persons  as  defined  in  section  2(a)(19)  of 
the  Act.  A  bank  having  the 
qualifications  described  in  section  26(a) 
of  the  Act  will  perfOTm  the  daily 


Security  by  an  amount  equal  to  at  least  10%  of  the 
closing  sale  price  of  the  Listed  Security  on  the 
business  day  preceding  the  ex-dividend  date  for  the 
current  dividend. 


administratian  of  the  Trusts  (the 
"Administrator").  In  addition,  the 
Administrator  wiU  act  as  the  Trusts' 
custodian,  paying  agent,  registrar,  and 
transfer  agent  The  Administrator  vnU 
not  he  a  principal  underwriter  or 
affiUated  person  of  the  Trusts,  or  an 
affiUated  person  of  a  principal 
tmderwriter  or  affiliated  person. 

9.  The  Investment  Adviser  for  each 
Trust  will  be  unaffiliated  with  Morgan 
Stanley  and  any  other  principal 
imderwriter  of  the  Trust,  will  be  an 
estabUshed  entity,  registered  as  an 
investment  adviser  imder  the 
Investment  Advisers  Act  of  1940  and 
will  have  significant  assets  under  its 
management.  The  Investment  Adviser 
wiU  advise  the  Trustees  in  connection 
with  the  composition  and  acquisition  of 
the  initial  portfoUo  of  the  Trusts,  and 
thereafter,  the  Trustees  may  consult 
with  the  Investment  Adviser  concerning 
the  disposal  of  the  Listed  Securities  in 
the  instances  descrilied  below  where  the 
Trustees  have  the  discretion  to  dispose 
of  them. 

10.  The  Trusts  wiU  terminate  on  or 
shortly  after  the  Expiration  Date.  Each 
Trust's  prospectus  wiU  specify  that  the 
Trust  intends  to  hold  each  Listed 
Security  and  any  distributions  thereon 
until  the  Expiration  Date.  However, 
each  Trust  will  be  required  to  distribute 
cash  or  dispose  of  any  securities  it 
receives  and  distribute  the  proceeds  to 
unitholders  if  (a)  an  issuer  of  a  Listed 
Secvuity  pays  a  non-cash  dividend  or 
makes  a  non-cash  distribution  that  is 
taxable  to  its  security  holders  under 
federal  income  tax  laws,  (b)  an  issuer  of 
a  Listed  Security  is  acquired,  whether  in 
a  cash  merger  or  a  merger  involving  the 
distribution  of  securities,  or  is  a  party  to 
a  consoUdation  where  it  is  not  the 
siuviving  party,  (c)  there  is  a  tender  or 
exchange  offer  for  at  least  a  majority 
interest  in  an  issuer  of  a  Listed  Security; 
however,  if  the  offer  is  imsuccessfiil,  the 
Trust  wiU  withdraw  the  Listed 
Seciuities  it  has  previously  tendered, 
and  if  only  a  portion  of  the  Trust's 
shares  are  purchased,  the  Trust  wiU  be 
required  to  sell  the  balance  of  its  shares 
in  the  market,  or  (d)  an  issuer  of  a  Listed 
Security  declares  a  cash  dividend  or 
makes  a  cash  distribuUon.  In  addition, 
any  time  security  holders  may  elect  cash 
consideration,  the  Trust  will  be  required 
to  elect  to  receive  cash  and  distribute  it 
to  unitholders.  Each  Trust  will  retain 
any  securities  or  property  obtained  in  a 
stock  spUt.  reverse  stock  spUt.  or  tax- 
bee  non-cash  dividend  or  distribution 
declared  or  made  by  any  issuer  of  a 
Listed  Security.  Any  retained  seciuitiiss 
or  property  will,  together  with  the 
related  Listed  Security,  be  subject  to 


purchase  by  the  holder  of  the  Contract 
related  to  that  Listed  Sectuity. 

11.  The  Trustees  may  dispose  of  a 
Listed  Sectuity  and  distribute  the 
proceeds  to  unitholders  if  (a)  the  Listed 
Security's  market  price  falls  to  less  than 
50%  of  its  mari^et  price  on  the 
Determination  Date,  or  (b)  the  issuer  of 
the  Listed  Security  becomes  bankrupt, 
insolvent,  or  defaults  on  amoimts  due 
on  its  outstanding  sectirities.  In  these 
instances,  the  Contract  holders  wiU 
have  agreed  to  negotiate  in  good  feith 
with  the  Trustees  the  early  termination 
of  the  Contracts.  Except  imder  the  above 
circumstances,  the  Contract  holders  wiU 
not  have  an  opportunity  to  seek  to 
negotiate  an  early  termination  of  the 
Contracts. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order  under 
sections  6(c)  and  17(b)  exempting  them 
from  section  17(a)(2)  of  the  Act  to 
permit  Morgan  Stanley  and  other 
principal  underwriters  of  the  Trusts  to 
purchase  the  Contracts.  Section  17(a)(2) 
of  the  Act,  in  part,  prohibits  an  affiUated 
person  of  or  a  principal  underwriter  for 
a  registered  investment  company,  acting 
as  principal,  from  purchasing  any 
security  or  other  property  from  the 
registered  company  (except  securities  of 
which  the  seUer  is  the  issuer).  Since  the 
sale  of  an  option  may  be  viewed  as  a 
sale  of  the  underlying  security,  section 
17(a)(2)  prohibits  the  Trusts'  principal 
underwriters  from  purchasing  the 
Contracts.  Section  17(b)  of  the  Act 
provides,  however,  that  the  Commission 
may  exempt  a  transaction  from  the 
provisions  of  section  17(a)  if  evidence 
establishes  that  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  that  the  proposed 
transaction  is  consistent  wiUi  the  poUcy 
of  the  registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  Act.  Section  6(c) 
provides  that  the  Commission  may 
conditionally  or  unconditionally 
exempt  any  person,  security  or 
transaction,  or  any  class  or  classes  of 
persons,  securities  or  transactions,  from 
any  provision  of  the  Act  or  any  rule  or 
regulation  thereunder,  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  pubUc  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  poUcy  and  provisions  of 
the  Act. 

2.  The  market  for  the  Contracts  is  the 
over-the-counter  options  market. 
Morgan  Stanley  believes  that  it  is  one  of 
only  a  small  number  of  firms  that  are 
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active  and  frequent  participants  within 
the  U.S.  over-tfie-counter  market 
segment  that  would  include  the 
Contracts.  Applicants  believe  that  to 
preclude  Morgan  Stanley  and  other 
principal  underwriters  of  a  Trust  from 
bidding  for  the  Cootracts  may  prevent  a 
Trust  from  receiving  the  best  price 
because  it  would  exclude  the  bid  of 
entities  who  mi^t  pay  a  price 
somewhat  higher  than  the  market  price 
since  they  had  the  most  to  gain  from  the 
successful  marketing  of  the  Trust,  and 
because  there  would  be  a  perceived  lack 
of  competition  if  independent  bidders 
are  aware  that  major  participants  in  the 
over-the-counter  options  market  are 
excluded  from  bidding.  AppUcants 
assert  that  the  competitive  bidding 
process  has  a  direct  affect  on  the 
quarterly  distributions  to  imitholders 
since  the  amount  of  Treasury  Seauities 
purchased  will  depend  upon  the 
amount  of  the  proceeds  received  from 
.  the  sale  of  the  Contracts.  Accordingly, 
applicants  submit  that  providing  the 
Trusts  with  access  to  all  major  dealers 
is  in  the  best  interests  of  the  Trusts,  its 
holders,  and  is  consistent  with  the 
general  purposes  of  the  Act. 

3.  AppUcants  beUeve  that  Morgan 
Stanley's  dual  role  as  underwriter  and 
bidder  for  the  Contracts  would  not  give 
it  an  advantage  in  structiuing  the 
Contracts  or  assessing  their  value.  The 
participants  in  the  over-the-coimter 
options  market  are  various 
sophisticated,  established,  well- 
capitalized  financial  institutions 
including  major  investment  banking 
firms,  money  center  banks,  insurance 
companies,  and  their  affiliates.  These 
sophisticated  institutions  employ 
almost  identical  valuation  models  and 
technology  to  price  options.  Prospective 
bidders  will  have  a  copy  of  a  Trust's 
prospectus  and  draft  of  the  Contract  at 
least  two  business  days  prior  to  the  day 
the  final  bids  are  due.  Although  the 
Contracts  will  not  be  typical  over-the- 
counter  options,  they  are  not  of  such  a 
customized  nattoe  to  make  it  imlikely 
for  other  broker/dealers  or  financial 
institutions  to  submit  bids.  The 
Contract's  form  will  be  similar  to  other 
types  of  call  options  used  in  privately 
negotiated  transactions.  Since  all  of  the 
Contracts'  terms  have  been  set,  othn 
than  price,  the  bidding  procedure  has 
been  made  as  simple  as  possible. 
Accordingly,  the  notice  period  and 
information  provided  in  the  bidding 
process  are  sufficient  to  ensure 
competitive,  bona  fide  bids. 

4.  AppUcants  assert  that  the  bidding 
procedures  to  be  followed  by  Moigan 
Stanley  or  any  other  principal 
underwriter  in  purchasing  the 
Contracts,  as  set  forth  in  AppUcants' 


Conditions  below,  will  be  consistent 
with  the  standards  of  sections  17(b)  and 
6(c).  These  procedures  ensure  that  the 
Trusts  receive  the  best  price  and 
executicm  on  the  sale  of  the  Contracts 
and  ensure  against  any  overreaching  on 
the  part  of  any  party  concerned. 

5.  Lastly,  each  prospectus  wiU  fully 
disclose  that  the  Contracts  will  be 
offered  by  competitive  bid  and  that 
Mcwgan  Stanley,  and  to  the  extent 
applicable,  any  other  underwriter,  will 
be  among  the  bidders. 

AppUcants'  Conditions 

AppUcants  agree  to  the  following  as 
conditions  to  the  remiested  order 

1.  The  Trustees  wfll  select  prospective 
bidders  on  the  basis  of  such  factors  as 
having  the  necessary  capital  to  purchase 
Contracts,  having  the  ability  to 
appropriately  price  the  Contracts  and 
being  a  major  participant  in  the  over- 
the-covmter  options  market.  The 
Contracts  will  be  ofiiered  by  competitive 
bid  to  not  less  than  four  major  broker- 
dealers  and/or  financial  institutions 
who  are  in  the  business  of  making  bids 
on  over-the-coiuiter  options,  at  least 
three  of  whom  are  not  affiUated  persons 
or  principal  imderwriters  of  a  Trust  or 
affiUated  persons  or  a  principal 
underwriter  or  affiUated  person.  At  least 
two  business  days  prior  to  the  date  and 
time  that  final  bids  are  due,  the  Tnistees 
wiU  contact  prospective  bidders, 
indicate  when  bidding  for  the  Contracts 
will  commence  and  invite  them  to  bid. 
The  Trustees  will  supply  prospective 
bidders  with  a  draft  invitation  to  bid 
summarizing  the  terms  of  the  Contract, 

a  copy  of  the  Trust's  prospectus  and  a 
draft  of  the  Contract.  On  the  business 
day  before  final  binding  bids  are  due, 
the  Trustees  will  send  a  formal  notice  to 
prospective  bidders.  The  notice  will 
indicate  where  and  at  what  time  final 
binding  bids  are  due.  No  bidder, 
includhig  Morgan  Stanley,  will  have 
access  to  any  bids  until  aifter  the 
Contracts  are  awarded.  Subject  to 
condition  2  below,  the  Trustees  will  seU 
the  Contracts  in  the  manner  best 
calculated  to  maximize  net  proceeds  to 
the  Trust  (e.g.,  on  an  aggregate  or 
individual  basis). 

2.  No  sale  of  Contracts  by  a  Trust  will 
be  made  to  Morgan  Stanley  or  another 
principal  underwriter  unless  (a)  if 
Morgan  Stanley  or  another  principal 
underwriter  submits  separate  bids  on 
individual  Contracts,  the  Trustees 
receive  and  document  for  each  Contract 
bid  for  by  Morgan  Stanley  or  the  other 
principal  underwriter  at  least  two  bona 
fide  bids  from  major  broker  dealers  and/ 
or  financial  institutions  who  are  not 
affiUated  persons  or  principal 
underwriters  of  the  Trust  or  affiliated 


persons  of  a  principal  underwriter  or 
affiUated  person,  and  (b)  if  Morgan 
Stanley  or  another  principal 
imderwriter  submits  bids  for  all  of  the 
Contracts  on  an  aggre^te  basis,  the 
Trustees  receive  and  document  for  aU 
Contracts  in  the  aggregate  at  least  two 
bona  fid  bids  from  major  broker  dealers 
and/or  financial  institutions  who  are  not 
affiUated  persons  or  principal 
underwriters  of  the  Trust  or  affiliated 
persons  of  a  principal  underwriter  at 
affiUated  person,  and  the  Trustees 
determine  that  either  the  bid  price  on  an 
individual  Contract  or  the  aggregate  bid 
price,  as  the  case  may  be,  offered  by 
Morgan  Stanley  or  any  other 
imderwriter  wiU  maximize  net  proceeds 
to  the  Trust.  In  the  event  of  a  tie,  the 
bidders  would  be  permitted  to  submit 
one  last  bid.  If  there  were  still  a  tie 
following  submission  of  the  last  bid,  the 
Contracts  in  question  would  not  be  sold 
to  Morgan  Stanley  or  any  other 
principal  underwriter. 

3.  The  Administrator,  imder  the 
supervision  of  the  Trustees,  will 
maintain  sufficient  records  to  verify 
compUance  with  the  conditions  of  the 
order.  Such  records  will  include  the 
following:  (a)  The  basis  upon  which  the 
Trustees  selected  prospective  bidders: 
(b)  aU  bidders  contacted;  (c)  all  bidders 
to  whom  a  bidding  form  was  sent;  (d) 
all  bids  received;  (e)  the  bidder  who  was 
awarded  the  Contracts;  (f)  the  winning 
bid  prices;  and  (g)  whether  the  bidders 
were  principal  imderwriters  of  the 
Trust,  affiUated  persons  of  the  Trust,  or 
affiUated  persons  of  a  principal 
underwriters  or  affiUated  person.  AU 
records  wiU  be  maintained  and 
preserved  in  the  same  manner  as 
records  required  imder  Rule  31a-l(b)(l) 
of  the  Act. 

4.  Morgan  Stanley's  legal  department, 
and  the  legal  departments  of  any  parties 
relying  on  this  order,  will  prepare 
guidelines  for  personnel  to  make  certain 
that  transactions  conducted  pursuant  to 
the  order  comply  with  the  conditions 
set  forth  in  the  cnrder  and  that  the  parties 
generally  maintain  arm's  length 
relationships. 

5.  The  imderwriting  allocations  will 
be  determined  at  least  one  business  day 
prior  to  the  day  the  Trustees  invite 
financial  institutions  to  bid  and  will  not 
in  any  way  be  based  on  participation  in 
the  bidding  process. 

6.  Moigan  Stanley,  or  any  party 
relying  on  this  order,  will  not  have  any 
involvement  with  respect  to  the 
Trustees'  selection  of  prospective 
bidders  or  the  bids  accepted  by  the 
Trustees  and  will  not  attempt  to 
influence  or  control  in  any  way  the  sale 
of  the  Contracts  to  principal 


underwriters  aside  frt>m  placing  its  own 
bid  for  the  Contracts. 

7.  The  Trustees  of  each  Trust, 
including  a  majority  of  noninterested 
Trustees,  have  or  wiU  have  approved 
the  lYust's  participation  in  transactions 
conducted  pursuant  to  the  exemption 
and  have  or  will  have  determined  that 
such  participation  by  the  Trust  is  in  the 
best  interests  of  the  Trust  and  its 
unidiolders.  The  minutes  of  the  meeting 
of  the  Board  of  Trustees  at  which  this 
approval  was  or  will  be  given  reflect  or 
will  reflect  in  detail  the  reasons  for  the 
Trustee's  detennination. 

By  the  Commission. 
Mufaret  H.  McFarland, 
Depaty  Seaetazy. 

(FR  Doc  95-18473  Filed  7-26-95;  8:45  am] 
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MYA  Tombstone  Fund,  Inc.;  Notice  of 
Application  for  DeregletraUon 

July  21, 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  AppUcation  for 

Deregistration  under  the  Investment 

Company  Act  of  19^  (the  "Act"). 

APPLICANT:  MYA  Tombstone  Fund,  hic. 
(formerly  MuniVield  Arizona  Fimd, 
Inc.). 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  AppUcant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FHJNO  DATES:  The  appUcatlon  was  filed 
on  June  1, 1995  and  amended  on  July 
14, 1995. 

HEARINQ  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personaUy  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  15, 1995,  and  should  be 
accompanied  by  proof  of  service  on 
appUcant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
AppUcant.  800  Scudders  Mill  Road, 
PlaLi^ro,  New  Jersey  08536. 
FOR  FURTHER  INFORMATION  CONTACT. 


Marc  DuCfy,  Senior  Attorney,  (202)  942- 
0565,  or  C.  David  Messman,  Brandi 
Chief,  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regidation). 
SUPPLEMENTARY  INFORMATION:  The 
foUowing  is  a  stunmary  of  the 
application.  The  complete  appUcation 
may  be  obtained  for  a  fee  frt>m  the  SEC's 
PubUc  References  Branch. 

Applicant's  Representations 

1.  AppUcant  is  a  closed-end  non- 
diversified  management  investment 
company  organized  as  a  Maryland 
corporation.  On  June  15, 1993,  appUcant 
registered  under  section  8(a)  of  the  Act. 
On  this  same  date,  appUcant  filed  a 
registration  statement  under  section  8(b) 
of  the  Act  and  the  Seauities  Act  of 
1933,  whereby  it  registered  2,472,000 
shares  of  its  common  stock.  One  July  23, 
1993,  appUcant  filed  a  pre-effective 
amendment  to  its  registration  statement 
registering  an  additional  58,000  shares 
of  common  stock.  The  registration 
statement  was  declared  effective  on  Jidy 
23. 1993,  and  appUcant  commenced  its 
initial  piibUc  offering  on  that  date. 

2.  On  and  after  August  5, 1993, 
appUcant  filed  a  registration  statement 
and  pre-effective  amendments  thereto 
(the  "AMPS  Registration  Statement") 
whereby  it  registered  347  shares  of  its 
auction  market  preferred  stock 
("AMPS")  with  a  Uquidation  preference 
of  $50,000  per  share  and  an  aggregate 
Uquidation  preference  of  $17,350,000.' 
The  AMPS  Registration  Statement,  as 
amended,  was  declared  effective  on 
August  25, 1993,  and  appUcant 
commenced  its  initial  public  offering  on 
that  date. 

3.  On  June  17, 1994,  appUcant's  Board 
of  Directors  approved  a  plan  of 
reorganization  whereby  MuniVield 
Arizona  Fund  n.  Inc.  ("Arizona  11") 
would  acquire  substantially  all  of 
appUcant's  assets  and  assume 
substantially  all  of  appUcant's  UabiUties 
in  exchange  for  shares  of  Arizona  n 
common  stock  and  shares  of  Arizona  II 
Auction  Market  Preferred  Stock,  Series 
B  ("Arizona  II  AMPS").  AppUcant's 
Board  of  Directors  determined  that  the 
reorganization  could  benefit  appUcant's 
shareholders  by  achieving  lower 
expenses  per  share  of  common  stock, 
greater  efficiency  and  flexibiUty  in 


portfoUo  management,  and  a  more 
Uquid  trading  market. 

4.  In  accordance  with  rule  17a-8  of  the 
Act,  appUcant's  Board  of  Directora 
determined  that  the  sale  of  appUcant's 
assets  to  Arizona  Q  was  in  the  best 
interest  of  appUcant's  shareholders,  and 
that  the  interests  of  the  existing 
shareholders  would  not  be  diluted  as  a 
result.* 

5.  On  October  6, 1994,  Arizona  II  filed 
a  registration  statement  on  Form  N-14. 
which  contained  proxy  materials 
soUdting  the  approval  of  the 
reorganization  by  appUcant's 
shareholders.  The  registration  statement 
was  declared  effective  on  January  4, 
1995.  On  or  about  January  24, 1995, 
proxy  materials  were  distiibuted  to  each 
of  appUcant's  shareholdere  of  record  as 
of  December  14, 1994.  At  a  special 
meeting  held  on  March  10, 1995, 
shareholders  of  appUcant  approved  the 
reorganization,  in  accordance  with 
Maryland  law. 

6.  As  of  the  close  of  business  on 
March  24, 1995,  appUcant  had 
outstanding  2,519,982  shares  of 
common  stock  and  694  shares  of  AMPS. 
On  that  date,  the  net  asset  value  of 
appUcant's  common  stock  was  $12.72 
per  share  and  appUcant's  aggregate  net 
asset  value  attributable  to  the  common 
stock  was  $32,044,460.  Also  on  that 
date,  the  Uquidation  preference  per 
share  of  AMPS  was  $25,000,  and  the 
aggregate  Uquidation  preference  of  the 
AMPS  was  $17,350,000. 

7.  Pursuant  to  the  reorganization,  on 
March  27, 1995,  applicant  transferred 
seciuities  and  cash  valued  at 
$49,394,460  to  Arizona  II  and  received 
in  exchange  2,562,282  shares  of  Arizona 
n  common  stock  and  694  shares  of 
Arizona  II  AMPS.  Each  holder  of 
appUcant's  common  stock  received  the 
number  of  shares  of  Arizona  n  common 
stock  received  by  appUcant  with  a  net 
asset  value  equal  to  the  net  asset  value 
of  appUcant's  common  stock  owned  by 
such  shareholder.  Each  holder  of 
applicant's  AMPS  received  the  number 
of  shares  of  Arizona  II  AMPS  received 
by  appUcant  with  an  aggregate 
Uquidation  preference  equal  to  the 
aggregate  Uquidation  preference  of 
appUcant's  AMPS  owned  by  such 
shareholder. 


*  The  AMPS  are  shares  of  preferred  stock  sold 
principally  at  auction  that  entitle  the  boldan 
thereof  to  receive  dividends  at  a  rate  that  may  vary 
for  successive  dividend  periods.  On  December  1, 
1994,  a  2-for-l  stock  split  of  the  AMPS  was  effected 
thereby  increasing  to  694  the  number  of  shares  of 
AMPS  outstanding.  Pursuant  to  the  terms  of  the 
stock  split,  each  of  the  694  shares  of  AMPS  has  a 
liquidation  preference  of  S2S,000.  The  aggregate 
liquidation  preference  of  the  AMPS  was  unchanged 
by  the  stock  split 


'  Applicant  and  Arizona  0  may  be  deemed  to  be 
affiliated  persons  of  each  other  by  reason  of  having 
a  common  investment  adviser,  common  directors, 
and  common  officers.  Although  purchases  and  sales 
between  affiliated  persons  generally  are  prohibited 
by  section  17(a)  of  the  Act,  rule  17a-B  provides  an 
exemption  for  certain  purchases  and  sales  among 
investment  companies  that  are  affiliated  persons  of 
one  another  solely  by  reason  of  having  a  common 
investment  adviser,  common  directors,  and^or 
common  officers. 


JMI 
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8.  Applicant  and  Arizona  II  incurred 
approximately  $219,139  in  expenses  in 
connection  with  the  reorganization. 
These  expenses  included  filing,  legal, 
and  audit  fees,  printing  expenses,  and 
portfolio  transfer  taxes  (if  any).  All 
expenses  of  the  applicant  incurred  in 
connection  with  the  reorganization  were 
borne  by  Arizona  n.  In  addition, 
expenses  incurred  in  connection  with 
the  deregistration,  dissolution,  and 
liqmdation  of  applicant  will  be  borne  by 
Arizona  n. 

9.  At  the  time  of  filing  the  application, 
applicant  had  no  shareholders,  assets,  or 
liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  AppUcant  is  not  engaged  in, 
and  does  not  propose  to  engage  in,  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

10.  On  March  23, 1995,  applicant 
filed  Articles  of  Transfer  with  the 
Department  of  Assessments  and 
Taxation  of  the  State  of  Maryland. 
Applicant  intends  to  file  Articles  of 
Dissolution  with  such  office  as  soon  as 
practical  following  its  deregistration. 

For  the  SEC,  by  the  Divicion  of  Investment 
Management,  under  delegated  authority. 
Margarat  H.  McFuiand, 
Deputy  Secretary . 

(FR  Doc.  95-1 S474  Filed  7-26-95;  8:45  am] 
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[FMmm  No.  34-36002:  FNe  No.  8R- 
PhHadap-06-01] 

Self-Regulatory  Organizations;  The 
Philadelishia  Deposllory  Trust 
Company;  Notice  of  Filing  and  Order 
Granting  Temporary  Accelerated 
Approval  of  Proposed  Rule  Change 
Relating  to  the  Modification  of 
Procedures  To  Implement  Rule  17Ad- 
16 

July  20, 1995. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 . 
("Act"), '  notice  is  hereby  given  that  on 
January  17. 1995,  the  Philadelphia 
Depository  Trust  Company 
( "Philadep" )  filed  with  the  Securities 
and  Exchuige  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  11 
below,  which  items  have  been  prepared 
primarily  by  Philadep.  Philadep  filed 
amendments  to  the  proposed  rule 
change  on  March  7, 1995,  and  on  April 
11. 1995.2  xi^e  Commission  is 


publishing  this  notice  and  order  to 
solicit  comments  bom  interested 
persons  and  to  grant  accelerated 
approval  to  the  proposed  rule  change 
through  February  6, 1996. 

L  Seif-R^ulaUwy  Organization's 
Statement  of  the  Terms  of  Sobetance  of 
the  Propoaed  Rule  Change 

Philadep  proposes  to  modify  its 
procediu«s  to  implement  the 
requirements  of  Commission  Rule 
17Ad-16. 

n.  Self'Regulatory  Organization's 
Statement  of  the  Puipoae  of,  and 
Statutory  Basis  for,  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Philadep  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specifieKl  in  Item  IV  below. 
Philadep  has  prepared  summaries,  set 
forth  in  sections  (A).  (B).  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements.^ 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

On  December  1, 1994,  the 
Commission  adopted  Rule  17Ad-16* 
which  requires  a  registered  transfer 
agent  to  provide  written  notice  to  the 
"appropriate  qualified  registered 
securities  depository."  '  when 
terminating  or  assuming  transfer  agent 
services  on  behalf  of  an  issuer  or  when 
changing  its  name  or  address.*  The  rule 
also  requires  the  appropriate  qualified 
registered  securities  depository  that 
receives  such  a  notice  &om  a  transfer 


'  15  U.S.C  78B(bKl)  (19«a). 

'Latter*  from  Sharon  S.  Metzker.  Staff  Counsel. 
Philadep,  to  Ester  Sawson,  Special  Counsel, 
Division  of  Market  Regulation,  Commission  (March 
7,  199S,  and  April  11.  1095). 


>  The  Conunission  has  modified  the  texts  of  the 
statement  submitted  by  Philadep. 

♦  17  CFR  240.17Ad-16.  Rule  17Ad-16  took  effect 
on  February  6,  IMS. 

'Rule  17Ad-16  defines  "appropriate  qualified 
registered  securities  depository"  to  mean  the 
qualified  registered  securities  depository  that  the 
Commis-sion  so  designates  by  order  or  in  the 
absence  of  such  designation  the  qualified  securities 
depository  that  is  the  largest  holder  of  record  of  all 
qualified  registered  securities  depositories  as  of  the 
most  recent  record  date.  Rule  17Ad-16  defines 
"qualified  registered  securities  depository"  to  mean 
a  clearing  agency  registered  under  Section  17A  of 
the  Act  that  performs  clearing  agency  functions  and 
that  has  rules  and  procedures  concerning  its 
responsibility  for  maintaining,  updating,  and 
providing  appropriate  access  to  the  information  it 
receives  pursuant  te  Rule  17Ad-16.  Philadep,  The 
Depository  Trust  Company  ("DTC"),  and  the 
Midwest  Securities  Trust  Company  ("MSTC")  and 
the  three  qualified  registered  securities 
depositories. 

*  Securities  Exchange  Act  Haleaee  No.  39S39 
(December  1 .  t9M),  59  FR  BSSSS  (Uacamber  8, 
1994)  (order  adopting  Rule  17Ad-18). 


agent  to  deliver  within  twenty-four 
hours  a  copy  of  such  notice  to  all 
"qualified  registered  securities 
depositories"  and  each  qualified 
registered  securities  depository  that 
receives  such  a  notice  to  notify  its 
participants  of  such  transfer  agent 
change  within  twenty-foiu-  btours. 

To  foster  a  timely  and  efficient  means 
of  disseminating  such  notices,  Philadep 
has  requested  that  the  Commission 
designate  DTC  as  the  appropriate 
qualified  registered  securities 
depository  to  receive  such  transfer  ag«it- 
notices  on  behalf  of  Philadep.'  Philadep 
and  DTC  have  agreed  that  such  transfer 
agent  notices  will  be  forwarded  by  DTC 
to  Philadep  using  fecsimile 
transmissions  on  a  daily  basis.  To  assure 
complete  and  accurate  records  of  such 
transmissions,  Philadep  upon  receipt  of 
the  notice  by  DTC  will  verify  a  common 
control  number  used  for  record-keeping 
purposes.  Philadep  will  forward  notice 
of  such  transfer  agent  changes  to  its 
participants  by  hand  delivery,  fecsimile 
transmission,  electronic  means,  or  as 
Philadep  and  its  participants  may 
mutually  agree. 

Philadep's  computer  system  currently 
is  not  able  to  process  information, 
including  notices  of  transfer  agent 
changes,  concerning  issues  which  are 
not  eligible  for  deposit  at  Philadep. 
Therefore,  in  order  to  comply  with  Rule 
17Ad-16  during  the  temporary  approval 
period,  Philadep  participants  which  are 
members  only  of  Philadep  and  not  of 
any  other  securities  depository  *  will  be 
contacted  by  Philadep  in  order  that  they 
may  elect  to  either  accept  or  to  waive 
receiving  such  transfer  agent  notices." 
As  Philadep  performs  its  daily  updating 
of  its  security  masterfile  to  reflect 
transfer  agent  changes  for  issues  that  are 
depository  eligible  at  Philadep,  it  will 
make  transfer  agent  information  for 
issues  that  are  not  depository  eligible  at 
Philadep  available  to  participants  that 
have  elected  to  receive  transfer  agent 
notices  from  Philadep. 


'  Securities  Exchange  Act  Release  No.  35378 
(February  15. 1995).  60  FK  9875. 

■A  majority  of  Philadep  participants  are  also 
members  of  DTC  end/or  MSTC  and  will  receive 
notices  of  transfer  agent  changes  from  DTC  and/or 
MSTC.  Approximately  twenty  of  Philadep's 
participants  are  members  only  of  Philadep.  Letter 
from  Sharon  Metzker,  Esq.,  Philadep,  to  Ester 
Saverson,  Special  Counsel,  Division  of  Market 
Regulation,  Commission  (March  7, 1995). 

'Philadep  has  informed  the  Commission  that  all 
of  its  participants  that  are  not  members  of  any  other 
securities  depository  have  been  contacted  in  writing 
and  have  made  their  election  of  whether  to  receive 
or  to  waive  receipt  of  notices  of  transfer  agent 
changes.  Letter  from  Sharon  Metzker.  Staff  Counael. 
Philadep,  to  Ester  Saverson,  Special  Counsel, 
Division  of  Mafkel  Ha||uka(ian,  Commission  (April 
11, 1995). 


In  accordance  with  the  record 
retention  requirements  of  Rule  17Ad- 
16(d)(3),  Philadep  will  maintain  the 
notices  sent  to  it  by  DTC  for  a  period  of 
not  less  than  two  years  with  the  first  six 
months  in  an  easily  accessible  place  on 
Philadep's  premises. 

B.  Self-Regulatory  Organization's 
Statement  on  Bviden  on  Competition 

Philadep  does  not  believe  that  the 
proposed  rule  change  will  impose  an 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Cmimients  on  the 
Proposed  Rule  Change  Received  From 
AfemJMn.  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  respect  to 
the  proposed  rule  change. 

m.  Date  of  Eflectiveness  of  the 
Proposed  Rnle  Oiange  and  Timing  for 
Commissioa  Action 

The  Commission  believes  Philadep's 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act,  espedaUy 
section  17A  of  the  Act.^o  and  the  rules 
and  regulations  thereunder.  Among 
other  things,  section  17A(b)(3)(A) 
requires  that  a  clearing  agency  be 
organized  and  have  the  capacity  to 
comply  with  the  provisions  of  ihe  Act 
and  the  rules  and  regulations 
thereunder.  In  its  letter  amendment 
dated  April  11, 1995,  Philadep 
requested  that  the  Commission  grant 
temporary  approval  of  the  proposed  rule 
change.  Between  the  February  6, 1995, 
implementation  of  Rule  17Ad-16  and 
August  6, 1995,  Philadep  will  review 
the  automation  requirements  and  wh^t 
system  changes  it  must  make  in  order 
for  Philadep  to  fiiUy  comply  with  Rule 
17Ad-16  with  respect  to  transfer  agent 
notices  regarding  issues  which  are  not 
depository  eligible  at  Philadep.  After  its 
review,  Philadep  will  report  to  the 
Commission  the  results  of  its  review 
and  how  it  plans  to  fully  comply  with 
Rule  17Ad-16  on  a  permanent  basis. 
Therefore,  because  the  proposed  rule 
change  will  allow  Philadep  to  comply 
withbi  the  limits  of  its  computer  system 
with  Commission  Rules  17Ad-16,  the 
Commission  believes  that  the  proposal 
is  consistent  with  Philadep's  obligation 
under  section  17 A. 

Philadep  also  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing  in 
the  FedOTal  Register.  Because 
accelerated  approval  will  permit 
Philadep  to  implement  procedures 


enabling  it  to  comply  to  the  extent  its 
computer  system  permits  with 
requirements  of  Rule  17Ad-16  as  soon 
as  possible,  the  Commission  finds  good 
cause  for  approving  the  proposed  rule 
change  on  an  accelerated  basis.'^ 

IV.  Solicitation  of  CoBaments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submiMions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,\and  all  written 
communicatibns  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  IX  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  Philadep.  All  submissions 
should  refer  to  the  File  No.  SR- 
Philadep-9&-01  and  should  be 
submitted  by  August  17, 1995. 

It  is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act  tiiat  the 
proposed  rule  change  (File  No.  SR- 
Philadep-95-01)  is  hereby  approved  on 
a  temporary  basis  through  February  6, 
1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margaret  H.  McFariaod, 
Deputy  Secretary. 
(FR  Doc.  95-18423  Filed  7-26-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement  La 
Crosse  County,  Wisconsin 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 


ACTION:  Notice  of  intent. 


><>lSU.S.C78q-l(19e8). 


JMI 


"Telephone  conversation  between  Don 
Vinnedge,  Ivlanager  of  the  Trust  Activity  Program, 
Board  of  Governors  of  the  Federal  Reserve  System, 
and  Eater  Saverson,  Special  Counsel,  and  Michele 
Bianco.  Staff  Attorney,  Division,  Commission  (July 
20, 1995).  The  Federal  Reserve  concurred  with  the 
Division's  decision  to  accelerate  approvaL 

» 17  CFR  200.3O-3(a)(12)  (1994). 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  north-south 
transportation  fecility  in  the  City  of  La 
Crosse,  La  Crosse  County,  Wisconsin. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  Eugene  M.  Hoelker,  Construction 
and  Materials  Engineer,  Federal 
Highway  Administration,  4502  Vernon 
Boulev«ud,  Madison,  Wisconsin,  53705: 
Telephone:  (608)  264-5944.  You  may 
also  contact  Ms.  Carol  Cutshall, 
Director,  Office  of  Environmental 
Analysis,  Wisconsin  Department  of 
Transportation,  P.O.  Box  7916, 
Madison,  Wisconsin,  53707-7916: 
Telephone:  (608)  266-^26. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Wisconsin  Department  of 
Transportation,  will  prepare  a  combined 
Major  Investment  Study  (MIS)/ 
Environmental  Im{>act  Statement  (EIS) 
on  a  proposal  to  provide  additional 
north-south  transportation  capacity  in 
the  La  Crosse  River  Valley  area  between 
interstate  90  and  South  Avenue  near  7th 
Street,  a  distance  of  about  6  miles.  The 
proposal  is  being  considered  to  address 
future  transpMsrtation  demand,  to 
finalize  the  transportation  component  of 
the  La  Crosse  River  Valley  Land  Use 
Plan  being  prepared  by  the  City  of  La 
Crosse,  and  to  preserve  land  for  a  future 
transportation  corridor.  Alternatives 
under  consideration  include:  (1)  No 
build,  (2)  Transportation  System 
Management  (TSM)  measiu-es  to 
improve  traffic  operations  on  existing 
hi^ways,  (3)  expanding  capacity  and 
mass  transit  on  existing  highways,  and 
(4)  a  new  north-south  highway  link  with 
mass  transit  and  bicycle  enhancements. 

A  strategic  advisory  committee 
comprised  of  Federal,  State,  and  local 
agencies,  environmental,  business,  and 
neighborhood  representatives,  has  been 
established  to  provide  input  during  data 
gathering,  development  and  refinement 
of  alternatives.  A  series  of  public 
meetings  will  be  held  in  the  project 
corridor  to  solicit  comments  from 
citizens  and  interest  groups  who  have 
previously  expressed,  or  are  known  to 
have  interest  in  the  proposal.  In 
addition,  a  public  hearing  will  be  held. 
Public  notice  will  be  given  of  the  time 
and  place  of  the  meetings  and  hearing. 
The  Mis/Draft  EIS  will  be  available  for 
public  and  agency  review  and  comment 
prior  to  the  public  hearing.  Agencies 
having  an  interest  in,  or  jurisdiction 
regarding  the  proposed  action  will  be 
contacted  through  interagency 
coordination  meetings  and  mailings. 
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To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  MIS/EIS  should 
be  directed  to  FHWA  or  the  Wisconsin 
Department  of  Transportation  at  the 
addresses  provided  above. 

(Catalog  of  Federal  Domestic  Aasistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program). 

Issued  July  21. 1995. 
Eugene  M.  Hoelker, 
Construction  &  Materials  Engineer. 
[FR  Doc.  95-18497  Filed  7-26-95;  8:45  am] 
■LUNQ  COK  4ei*-a-M 


Environmental  Impact  Statement 
Mobile  County,  Alabama 

AQENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Mobile  County,  Alabama. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Joe  D.  Wilkerson,  Division 
Administrator,  Federal  Highway 
Administration,  500  Eastern  Boulevard, 
Suite  200,  Montgomery,  Alabama 
36117-2018,  Telephone  (334)  223-7370. 
SUPPLEMBfTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Alabama  Department  of  Transportation, 
will  prepare  an  Environmental  hnpact 
Statement  (EIS)  on  a  proposal  to 
construct  a  multi-lane  roadway  from  the 
intersection  of  Schillinger  Road  and  Lott 
Road  to  U.S.  Highway  45  in  Mobile, 
Alabama.  The  leoigth  of  the  proposed 
roadway  is  approximately  8.5 
kilometers  (5.3  miles).  The  purpose  of 
the  proposed  project  is  to  provide  a 
connecting  link  for  north  Mobile  to 
Interstate  Highway  65,  U.S.  Highway  90, 
and  Interstate  Highway  10.  Alternatives 
under  construction  include:  (1) 
Alternate  route  location,  (2)  taking  no 
action,  and  (3)  postponing  the  action. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies  and  to  the  private 
organizations  and  citizens  who  have 
previously  expressed  or  are  known  to 
have  an  interest  in  this  proposal.  A 
public  involvement  meeting  and  a 
pubUc  hearing  will  be  held  in  the  dty 


of  Mobile.  Public  Notice  will  be  given 
of  the  time  and  place  of  the  meeting  and 
hearing.  No  formal  scoping  meeting  is 
planned  at  this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 

Program  Number  20.205,  Highway  Plaiming 

and  Construction.  The  regulations 

implementing  Executive  Order  12372 

regarding  intergovernmental  consultation  on 

Federal  programs  and  activities  apply  to  this 

program.) 

Joe  D.  WilkvMMi. 

Division  Administrator.  Montgomery, 

Alabama. 

(FR  Doc  95-18498  Filed  7-26-95;  8:45  am) 
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recommended  in  the  Statewide 
Intermodal  Transportation  Plan. 

The  EIS  process  will  solicit  input 
from  all  appropriate  federal,  state,  and 
local  agencies.  A  pubUc  bearing  will  be 
held.  Public  notice  will  be  given  of  the 
time  and  place  of  the  hearing.  The  draft 
EIS  will  be  available  for  pubUc  agency 
review  and  comment. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issties 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

Issued  on:  July  17. 1995. 
Milce  Ileiiuii, 

Planning  Team  Leader.  Oklahoma  City. 
Oklahoma. 

(FR  Doc  95-18431  Filed  7-26-95;  8:45  am] 
MUMO  CODE  4t10-»-M 
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Environmental  Impact  Statement 
Logan  and  Payne  Countiea,  Oklahoma 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  the  pro[>osed 
highway  project  in  Logan  and  Payne 
Counties.  Oklahoma. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Herron,  Planning  Team  Leader, 
Federal  Highway  Administration.  715 
South  Metropolitan  Avenue,  Suite  700, 
Oklahoma  City,  Oklahoma  73108, 
telephone  (405)  945-6011. 
SUPPl^MENTARY  INFORMATION:  The 
FHWA  in  cooperation  with  the 
Oklahoma  Department  of  Transportation 
will  prepare  an  EIS  for  a  proposal  to 
improve  SH-33  from  the  I-35/SH-33 
interchange  east  approximately  60 
kilometere  (38  miles)  to  the  western 
urlMtn  boundary  of  the  City  of  Cuahing, 
Logan  and  Payne  Counties. 
Improvements  to  this  segment  of  SH-33 
are  considered  necessary  to  provide  for 
projected  traffic  demand,  enhance 
safety,  and  replace  structurally  deficient 
bridge  structtues. 

The  EIS  will  consider  several 
alternatives,  including:  taking  no  action, 
reconstruction  on  existing  alignment 
and  construction  on  new  alignment.  The 
build  alternatives  will  consider 
purchasing  enough  right-of-way  to 
ultimately  construct  a  fovu-lane  facility 
but  with  an  initial  two-lane 
reconstruction  or  construction  as 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Tax  on  Certain  Imported  SutMtancee 
(Poly  1,4  butyleneterephthalate);  Filing 
ofPetitlon 

AGENCY:  hitemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 

SUMMARY:  This  notice  annoimces  the 
acceptance,  imder  Notice  89-61,  of  a 
petition  requesting  that  poly  1,4 
butyleneterephth^te  be  added  to  the 
list  of  taicable  substances  in  section 
4672(a)(3).  Publication  of  this  notice  is 
in  compliance  with  Notice  89-61.  This 
is  not  a  determination  that  the  list  of 
taxable  substances  should  be  modified. 
DATES:  Submissions  must  be  received  by 
September  25, 1995.  Any  modification 
of  the  hst  of  taxable  substances  based 
upon  this  petition  would  be  efiiective 
April  1, 1991. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:T:R  (Petition),  room 
5228,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station.  Washington. 
DC  20044.  In  the  alternative, 
submissions  may  be  hand  delivered 
between  the  houra  of  8  a.m.  and  5  p.m. 
to:  CC:DOM:CORP:T:R  (Petition). 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Hoffman.  Office  of  Assistant  Chief 
Cotmsel  (Passthroughs  and  Special 
Industries).  (202)  622-3130  (not  a  toll- 
free  number). 


8UPPl£MENTARY  INFORMATION:  The 
petition  was  received  on  April  30, 1990. 
The  petitioner  is  GE  Plastics,  a 
manufacturer  and  exporter  of  this 
substance.  The  following  is  a  summary 
of  the  information  contained  in  the 
petition.  The  complete  petition  is 
available  in  the  Internal  Revenue 
Service  Freedom  of  Information  Reading 
Room. 

HTS  number:  3907.91.00 
CAS  number:  26062-94-2 

Poly  1,4  butyleneterephthalate  is 
derived  from  the  taxable  chemicals 
acetylene,  methane,  and  xylene  and  is  a 
solid  produced  predominantly  by  the 
melt  polycondensation  process. 

The  stoichiometric  material 
consumption  formula  for  this  substance 
is:  176  C2H2  (acetylene)*  702  CH4 
(methane)+175  C»Hio  (xylene)+352  Hj 
(hydrogen)-»-701  O2  (oxygen)-t-350  H2O 
(watBr)+0.08  Ti(OC3H7)4  (tetra  iso- 
propyl  titanate)  — > 
HO(CH2)40(C8H402),75(C4H802),75(poly 
1,4  butyleneterephthalate)+0.08  Ti 
(titanium)+0.32  CaHsO 
(isopropanol)+350  CH3OH 
{methanol)+700  H2O  (water)+702  H2 
(hydrogen). 

According  to  the  petition,  taxable 
chemicals  constitute  53.8  percent  by 
weight  of  the  materials  used  to  produce 
this  substance.  The  rate  of  tax  for  this 
substance  would  be  $3.92  per  ton.  This 
is  based  upon  a  convereion  factor  for 
acetylene  of  0.1186,  a  conversion  factor 
for  methane  of  0.2920,  and  a  convereion 
factor  for  xylene  of  0.4816. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  a  determination  is  made, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  a 
peraon  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 
Dale  D.  Goode, 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 
[FR  Doc.  95-18402  Filed  7-26-95;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

NAFTA  Diapute  Settlement  Proceeding 
Concerning  Canadian  Tariffs  on 
Certain  U.S.  Agricultural  Products 

AGENCY:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  (USTR)  is 
providing  notice  that  the  Free  Trade 
Conunission  of  the  North  American  Free 
Trade  Agreement  (NAFTA),  at  the 
request  of  the  United  States,  has 
estabhshed  an  arbitral  panel  to  examine 
Canadian  tariffs  on  several  U.S. 
agricultural  products,  specifically 
poultry,  eggs,  and  barley,  products  made 
from  them  and  U.S.  dairy  products. 
USTR  invites  written  comments  from 
the  public  concerning  the  issues  raised 
in  the  dispute. 

DATES:  Although  USTR  will  accept  any 
comments  received  during  the  course  of 
the  dispute  settlement  proceedings, 
comments  should  be  submitted  on  or 
before  August  16. 1995,  in  order  to  be 
assured  of  timely  consideration  by 
USTR  in  preparing  its  first  written 
submission  to  the  panel. 
ADDRESS:  Comments  may  be  submitted 
to  the  Office  of  the  General  Counsel, 
Attn:  Canadian  Tariffs  Dispute,  Room 
223,  USTR.  600  17th  Street.  NW.. 
Washington,  DC  20508. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Brinza,  Senior  Advisor  and 
Special  Counsel  for  Natiu^l  Resources. 
Office  of  the  General  Counsel.  USTR, 
600  17th  Street,  NW,  Washington,  DC 
20508,  (202)  395-7305. 
SUPPLEMENTARY  INFORMATION:  As  part  of 
the  Agreement  Establishing  the  World 
Trade  Organization,  the  Govenunent  of  ' 
Canada  committed  to  convert  to  "tariff- 
rate  quotas"  (TRQs)  the  quotas  and 
other  non-tariff  barriers  that  it 
maintained  on  imports  of  certain 
agricultural  goods.  These  tariff-rate 
quotas  result  in  significant  increases  in 
the  duty  rates  Canada  applies  to  these 
agricultiual  goods.  Canada  is,  or  will  be. 
applying  these  higher  tariffs  to  imports 
of  several  U.S.  agricultural  products, 
specifically  poultry,  eggs,  and  barley,  on 
products  made  from  them,  and  on  U.S. 
dairy  products. 


Hie  United  States  has  asked  for  the 
estabUshment  of  an  arbitral  panel  under 
the  NAFTA  to  review  whether  Canada 
may  apply  these  higher  tariff  rates 
consistent  with  Canada's  NAFTA 
obUgations.  NAFTA  Article  302  requires 
Canada  to  apply  tariff  rates  that  are 
lower  than  those  that  Canada  is 
applying  or  will  apply  through  the 
application  of  tariff-rate  quotas  to  these 
goods. 

Membera  of  the  panel  are  currently 
being  selected,  and  the  panel  is 
expected  to  meet  as  necessary  in 
Ottawa.  Canada  to  examine  the  dispute. 
The  panel  is  expected  to  issue  its  final 
report  detailing  its  findings  and 
recommendations  within  five  months 
after  the  last  paneUst  is  selected. 

Public  Comment:  Requirements  far 
Submissions 

Interested  p>ersons  are  Invited  to 
submit  written  comments  concerning 
the  issues  raised  in  the  dispute. 

The  provisions  of  15  CFR  2006.13  (a) 
and  (c)  (providing  that  comments 
received  will  be  open  to  public 
inspection)  and  2006.15  will  apply  to 
comments  received.  Comments  must  be 
in  English  and  provided  in  fifteen 
copies.  Pureuant  to  15  CFR  2006.15, 
confidential  business  information  must 
be  clearly  marked  "BUSINESS 
CONFIDENTIAL"  in  a  contrasting  color 
ink  at  the  top  of  each  page. 

USTR  will  maintain  a  public  file  on 
this  dispute  settlement  proceeding, 
which  will  include  a  Ust  of  comments 
received,  in  the  USTR  Reading  Room: 
Room  101,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW.,  Washington  DC.  An  appointment 
to  review  the  docket  (Docket  NAFTA/ 
D-1,  "Canada — Agricultural  Tariffs"), 
may  be  made  by  calling  Brenda  Webb, 
(202)  395-6186.  The  USTR  Reading 
Room  is  open  to  the  public  by 
appointment  only  bom  10  a.m.  to  noon 
and  1  p.m.  to  4  p.m.,  Monday  through 
Friday. 

Jennifer  Hillman, 
General  Counsel. 

(FR  Doc.  95-18477  Filed  7-26-95;  8:45  am] 
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RURAL  TELEPHONE  BANK,  U80A 

action:  Staff  Briefing  for  the  Board  of 

Directors. 

TME  AND  DATE:  2  p.m.,  Thursday,  August 

10, 1995. 

PLACE:  Room  5066,  South  Building, 

Department  of  Agriculture,  14th  and 

Independence  Avenue,  SW., 

Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  DISCUSSED:  General 

discussion  involving  privatization 

planning;  Class  C  stock  dividend  rate  for 

fiscal  year  1995;  proposed  amendments 

to  the  bylaws  regarding  Bank  Board 

election  procedures;  and  update  on  the 

RUS  telecommimications  loan  program. 

ACTION:  Regular  Meeting  of  the  Board  of 

Directors. 

TME  AND  DATE:  10  a.m..  Friday,  August 

11. 1995. 

PLACE:  Williamsburg  Room, 

Administration  Building,  Department  of 

Agriculture,  14th  and  Independence 

Avenue,  SW.,  Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

following  matters  have  been  placed  on 

the  agenda  for  the  Board  of  Directors 

meeting: 

1.  Call  to  Order. 

2.  Swearing  in  new  Board  member. 

3.  Approval  of  Minutes  of  the  May  9, 1995, 
Board  meeting. 


4.  Report  on  loans  approved  in  the  third 
quarter  of  FY  1995. 

5.  Review  third  quarter  financial 
statements  for  FY  1995. 

6.  Report  of  ad  hoc  committee  on 
privatization  of  the  RT6. 

7.  Consideration  of  resolution  to  adopt 
bylaw  amendments  modifying  the 
Board's  election  proceduies. 

8.  Consideration  of  resolution  to  set  annual 
Class  C  stock  dividend  rate. 

9.  Adjournment. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Matthew  P.  Link,  Assistant  Secretary, 
Rural  Telephone  Bank  (202)  720-0530. 

Dated:  July  24, 1995. 
Wally  Beyer. 

Governor,  Rural  Telephone  Bank. 
[FR  Doc  95-18594  Filed  7-25-95;  12:2«  pm] 
muma  com  94io-is-p 


FEDERAL  ELECTION  COMMISSION 

DATE  AND  TMIE:  Tuesday.  August  1, 1995 

at  10:00  a.m. 

PLACE:  999  E  Street.  NW.,  Washington. 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Comptiance  matters  pursuant  to  2  U.S.C. 
S437g. 

Audits  conducted  pursiumt  to  2  U.S.C 
§437g.,  §  438(b),  and  Title  26.  U.S.C. 

Matters  concerning  ptarticipation  in  dvil 
actions  or  proceedings  or  arbitration. 

Internal  personnel  ndes  and  procedures  or 
matters  affecting  a  particular  employee. 

DATE  AND  TME:  Wednesday.  August  2, 
1995  at  10:  aon. 


PLACE:  999  E  Street.  NW.,  Washington. 

DC  (ninth  floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DISCUSSED: 

Regulations: 

Draft  Final  Rules  and  Accranpanying 
Explanation  and  Justification  on 
Amendments  to  the  Communications 
Disclaimer  Requirements  (11  CFR  110.11). 

DATE  AND  TME:  Thursday.  August  3. 
1995  at  10:00  a.m. 

PLACE:  999  E  Street.  NW.,  Washington. 

DC  (ninth  floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DISCUSSED: 

Ccnnction  and  Approval  of  Minutes. 

Bush/Quayle — '92  Statement  of  Reaaons 
(Primary  and  General)  (LRA  *425). 

Fulani  for  President  Notice  of  Initial 
Repayment  Determination  (LRA  #451). 

Advisory  Opinion  1995-25:  David  A. 
Noicroas,  General  Counsel,  Republican 
National  Committee. 

Regulations: 

Draft  Final  Rules  and  Accompanying 
Explanation  and  Justification  on 
Amendments  to  ^e  Commimications 
Disclaimer  Requirements  (11  CFR  110.11). 

Administrative  Matters. 

PERSON  TO  CONTACT  FOR  MFORMATION:  - 

Mr.  Ron  Harris.  Press  Officer. 

Telephone:  (202)  219-4155. 

Delons  Hardy, 

Administrative  Assistant. 

[FR  Doc.  95-18639  Filed  7-25-95;  3:19  pm] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  371 
Rmi820-nAB32 

Vocational  Rehabilitation  Service 
Pro|ects  for  American  Indians  With 
Disabilities 

AGENCY:  Deparunent  of  Education. 
ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  regulations  implementing  the 
Vocational  Rehabilitation  Service 
Projects  for  American  Indians  with 
Disabilities  program  authorized  under 
Title  I,  Part  D,  section  130  of  the 
Rehabihtation  Act  of  1973,  as  amended 
(Act).  Proposed  changes  are  needed  to 
implement  section  130(b)(3)  of  the  Act 
to  provide  greater  funding  continuity  for 
tribal  projects  that  are  performing 
effectively  by  extending  the  normal  36- 
month  project  period  for  up  to  24 
additional  months.  Proposed  changes 
are  also  needed  to  conform  the  purpose 
and  outcome  of  the  program,  consistent 
with  section  100(a)(2)  of  the  Act  as 
revised  by  the  1992  Amendments,  from 
placement  in  suitable  employment  to 
placement  in  gainful  employment 
consistent  with  individual  strengths, 
resources,  priorities,  concerns,  abilities, 
capabilities,  and  informed  choice.  The 
Secretary  also  invites  public  comment 
on  whether  other  changes  to  existing 
program  regulations  are  needed  in  order 
to  clarify  program  requirements,  reduce 
grantee  burden,  and  increase  program 
effectiveness  and  flexibility. 
DATES:  Comments  must  be  received  on 
or  before  September  11. 1995. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Fredric  K.  Schrooder, 
Commissioner,  Rehabilitation  Services 
Administration,  U.S.  Department  of 
Education.  600  Independence  Avenue, 
SW.,  Room  3028,  Mary  E.  Switzer 
Building,  Washington,  DC  20202-2531. 
Comments  may  also  be  sant  through  the 
internet  to. 

"American Indians@ed.gov". 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  M.  Sweeney,  U.S.  Department 
of  Education,  600  Independence 
Avenue,  SW.,  Room  3225  Mary  E. 
Switzer  Building,  Washington,  DC 
20202-2575.  Telephone:  (202)  205- 
9544.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 


(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  MFORMATION:  These 
proposed  regulations  would,  in  part, 
implement  section  130(h)(3)  of  the  Act, 
which  authorizes  the  Secretary  to 
prescribe  regulations  that  would  extend 
the  project  period  for  certain  tribal 
projects  beyond  the  maximum  36 
months  specified  in  the  Act.  The 
Secretary  proposes  to  grant,  on  a  case- 
by-case  basis,  extensions  of  up  .to  24 
months  to  tribal  projects  that  meet  the 
requirements  to  be  established  in  a  new 
§  371.5.  In  order  to  receive  an  extension 
of  its  project  period,  a  tribal  grantee 
must  submit  a  written  request  for 
extension  that  contains  an  assurance  of 
compliance  with  all  program 
requirements  and  that  provides 
satisfactory  evidence  that  there  is  a 
continuing  need  for  the  project  and  that 
the  project  has  been  effective  in  meeting 
the  rehabilitation  needs  of  the  American 
Indians  it  has  served,  including 
achieving  employment  outcomes  thiat 
are  consistent  with  individual  strengths, 
resources,  priorities,  concerns,  abilities, 
capabilities,  and  informed  choice. 

In  addition,  the  Secretary  is 
particularly  interested  in  whether  other 
changes  are  needed  in  existing  program 
regulations  in  order  to  clarify 
requirements,  reduce  grantee  burden, 
and  increase  program  flexibility  and 
effectiveness.  For  example,  §  371.21  of 
the  current  regulations  requires  Indian 
tribes  to  provide  evidence  in  their 
applications  for  grant  assistance  that 
they  will  comply,  in  carrying  out  their 
tribal  projects,  with  certain  State 
Vocational  Rehabilitation  (VR)  Services 
Program  requirements.  These 
requirements  include  developing 
individualized  written  rehabilitation 
programs  for  each  individual  receiving 
services,  providing  an  opportunity  for 
dissatisfied  service  recipients  to  file 
grievances  under  procedures  that  are 
comparable  to  the  fair  hearing 
procedures  required  of  State  VR 
agencies,  establishing  minimum 
standards  for  providers  of  services 
comparable  to  those  used  by  State  VR 
agencies,  and  making  an  effort  to 
provide  a  broad  scope  of  VR  services  in 
a  manner  and  at  a  level  of  quality 
comparable  to  the  services  provided  by 
State  VR  agencies.  Do  these  application 
requirements  need  to  be  clarified  or 
revised  in  light  of  the  changes  made  to 
the  State  VR  Services  Program  by  the 
1992  Amendments  to  the  Act  (for 
example,  by  requiring  individual  choice 
in  the  selection  of  VR  services,  goals, 
and  providers)  or  because  these 


requirements  may  be  burdensome  or 
unfeasible  for  a  tribal  VR  project, 
especially  a  developing  one?  In  what 
ways  should  tribal  projects  be 
comparable  to  VR  programs 
administered  by  State  VR  agencies, 
other  than  providing  comparable 
rehabilitation  services  to  the  extent 
feasible  as  required  by  section 
130(b)(1)(B)  of  the  Act?  Should  Federal 
regulations  estabUsh  additional 
comparability  requirements  or  should 
tribal  applicants  be  given  the  flexibility 
in  their  funding  proposals  to  describe 
how  their  projects  would  or  would  not 
be  comparable  and  the  reasons  therefor? 

The  Secretary  also  is  interested  in 
whether  revisions  are  needed  to  the 
selection  criteria  for  this  program  in 
§  371.30  in  order  to  better  evaluate 
applications  for  funding. 

The  program  supports  the  National 
Education  Goal  that  every  adult 
American,  including  individuals  with 
disabilities,  will  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

Executive  Order  12866 

Clarity  of  the  Regulations 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand. 

The  Secretary  invites  comments  on 
how  to  make  these  proposed  regulations 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  proposed 
regulations  clearly  stated?  (2)  Do  the 
regulations  contain  technical  terms  or 
other  wording  that  interferes  with  their 
clarity?  (3)  Does  the  format  of  the 
regulations  (groupings  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  their  clarity?  Would 
the  regulations  be  easier  to  understand 
if  they  were  divided  into  more  (but 
shorter)  sections?  (A  "section"  is 
preceded  by  the  symbol  "§  "  and  a 
numbered  heading;  for  example,  §  371.5 
What  is  the  length  of  the  project  period 
under  this  program?)  (4)  Is  the 
description  of  the  regulations  in  the 
"Supplementary  Information"  section  of 
this  preamble  helpful  in  understanding 
the  regulations?  How  could  this 
description  be  more  helpful  in  making 
the  regulations  easier  to  understand?  (5) 
What  else  could  the  Department  do  to 
make  the  regulations  easier  to 
understand? 

A  copy  of  any  comments  that  concern 
how  the  Department  could  make  these 
proposed  regulations  easier  to 
understand  should  be  sent  to  Stanley  M. 
Cohen,  Regulations  Quality  Officer,  U.S. 
Department  of  Education,  600 


Independence  Avenue,  SW.  (Room 
5121,  FB-lOB),  Washington.  D.C. 
20202-2241. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Because  these  proposed  regulations 
would  affect  only  Indian  trih«s  and 
consortia  of  Indian  tribes  located  on 
Federal  or  State  reservations,  the 
regulations  would  not  have  an  impact 
on  small  entities.  Indian  tribes  and 
consortia  of  Indian  tribes  are  not 
defined  as  "small  entities"  in  the 
Regulatory  Flexibility  Act. 

Paperwork  Reduction  Act  of  1980 

Section  371.5  contains  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980, 
the  Department  of  Education  will 
submit  a  copy  of  this  section  to  the 
Office  of  Management  and  Budget 
(OMB)  for  its  review.  (44  U.S.C.  3504(h)) 

The  governing  bodies  of  Indian  tribes 
and  consortia  of  these  governing  bodies 
located  on  Federal  and  State 
reservations  are  eligible  to  apply  for 
grants  tmder  these  regulations.  The 
Department  needs  and  will  use  the 
information  to  give  extensions  of  grants 
in  which  the  original  project  period  is 
ending.  Annual  pubUc  reporting  burden 
for  this  collection  of  information  is 
estimated  to  average  10  hours  per 
response  for  around  an  average  of  10 
respondents  each  year,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Orgeuiizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
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OMB,  Room  10235,  New  Executive 
Office  Building,  Washington,  D.C. 
20503;  Attention:  Laura  OUven. 

Intergovernmental  Review 

This  program  is  not  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regidations  in  34  CFR  part  79. 

Invitatioii  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  insp>ection,  diuing 
and  after  the  comment  period,  in  Room 
3214  Switzer  Building,  330  C  Street, 
S.W.,  Washington  D.C,  between  the 
hoius  of  8:30  a.m.  and  4:00  p.m., 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

List  of  Subiects  in  34  CFR  Part  371 

Education,  Grant  programs — 
education.  Vocational  rehabilitation. 

Dated:  )uly  19, 1995. 
Howard  R.  Moms, 

Acting  Assiitant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 

(Catalog  of  Federal  Domestic  Assistance 
Number:  84.250  Vocational  Rehabilitation 
Service  Projects  for  American  Indians  with 
Disabilities) 

The  Secretary  proposes  to  amend  part 
371  of  title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  371— VOCATIONAL 
REHABILITATION  SERVICE 
PROJECTS  FOR  AMERICAN  INDIANS 
WITH  DISABILITIES 

1.  The  authority  citation  for  part  371 
continues  to  read  as  follows: 

Autliority:  29  U.S.C.  711(c)  and  750,  unless 
otherwise  noted. 

2.  Section  371.1  is  revised  to  read  as 
follows: 


$371.1    What  is  the  Vocational 
Rehabilitation  Services  Program  for 
American  Indians  with  Disabilities? 

This  program  is  designed  to  provide 
vocational  rehabilitation  services  to 
American  Indians  with  disabilities  who 
reside  on  Federal  or  State  reservations, 
consistent  with  their  individual 
strengths,  resources,  priorities, 
concerns,  abilities,  capabilities,  and 
informed  choice,  so  that  they  may 
prepare  for  and  engage  in  gainful 
employment. 

(Authority:  Sees.  100(a)(2)  and  130(a)  of  the 
Act;  29  U.S.C.  720(a)(2)  and  750(a)) 

3.  A  new  §  371.5  is  added  to  subpart 
A  to  read  as  follows: 

f371.5    What  is  the  iength  of  the  pro)ect 
period  under  this  program? 

(a)  The  Secretary  approves  a  project 
period  of  up  to  three  years. 

(b)  The  Secretary  may  extend  a  grant 
for  up  to  two  additional  years  if  the 
grantee  includes  in  its  extension 
request — 

(1)  An  assurance  that  the  project  is  in 
compliance  with  all  applicable  program 
requirements;  and 

(2)  ^afisfactory  evidence  that — 

(i)  The  project  has  made  substantial 
and  measurable  progress  in  meeting  the 
needs  of  American  Indians  with 
disabilities  on  the  reservation  or 
reservations  it  serves; 

(ii)  American  Indians  with  disabilities 
who  have  received  project  services  have 
achieved  employment  outcomes 
consistent  with  their  strengths, 
resoitfces,  priorities,  concerns,  abiUties, 
capabiUties,  and  informed  choice;  and 

(iii)  There  is  a  continuing  need  for  the 
project. 

(Authority:  Section  130(b)(3)  of  the  Act;  29 
U.S.C  750(b)(3)) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  5, 10, 17,  and  20 
[Docket  No.  91 N-0447] 
raN0Q06-AD5S 

Civii  Money  Penaltlas:  Biologies, 
Drugs,  and  Medical  Devices 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  final 
regulations  to  establish  hearing 
procedures  for  use  when  FDA  proposes 
the  imposition  of  administrative  civil 
money  penalties.  This  rule  implements 
the  civil  money  penalty  provisions  of 
several  statutes:  the  National  Childhood 
Vaccine  hi  jury  Act  of  1986  (NCVIA),  the 
Prescription  Drug  Marketing  Act  of  1988 
(PDMA).  the  Safe  Medical  Devices  Act 
of  1990  (SMDA),  the  Generic  Drug 
Enforcement  Act  of  1992  (GDEA),  and 
the  Manmiography  Quahty  Standards 
Actofl992(MQSA). 
EFFECTIVE  DATE:  August  28, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  M.  Sheehan.  Center  for  Devices 
and  Radiological  Health  (HFZ-84),  Food 
and  Drug  Administration.  2098  Gaither 
Rd..  Rockville  MD  20850,  301-594- 
4765. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

fa  the  Federal  Register  of  May  26, 

1993  (58  PR  30680).  FDA  issued  a  notice 
of  proposed  rulemaking  (NPRM)  to 
establish  procedures  for  hearings 
concerning  the  administrative 
imposition  of  civil  money  penalties  by 
the  agency.  The  NPRM  noted  that 
Congress  had  in  recent  years  given  FDA 
authority  to  impose  dvil  money 
penalties  in  the  NCVIA,  the  PDMA,  the 
SMDA.  and  the  GDEA.  FDA  requested 
that  comments  be  filed  by  July  26, 1993. 

Subsequently,  a  trade  association 
requested  an  extension  of  time  to  file 
comments,  and,  in  the  Federal  Register 
of  July  27, 1993  (58  FR  40103),  the 
agency  extended  the  deadline  for 
comments  to  August  25, 1993.  fa  the 
July  27, 1993,  Federal  Register,  FDA 
corrected  an  inadvertent  error  in  the 
proposed  rule  and  added  a  reference  to 
civil  money  penalties  authority 
provided  for  in  the  MQSA.  The  MQSA 
was  added  to  the  list  of  statutes  covered 
by  proposed  part  17  insofar  as  the 
MQSA  provided  for  the  administrative 
im[K>sition  of  civil  money  penalties. 


Also,  as  an  mterim  measure  pending 
adoption  of  proposed  part  17,  FDA 
issued  a  regulation  in  the  Fedeial 
Register  of  September  22. 1993  (58  FR 
49190),  under  which  it  could 
temporarily  conduct  dvil  money 
penalties  hearings  purstiant  to  part  12 
(21  CFR  part  12).  FDA  is  now  revoking 
procedural  regulations  that  it  issued  as 
a  temporary  measure  pendmg  adoption 
of  part  17.  This  revocation  will  be 
effective  when  these  part  17  regulations 
become  effective.  Specifically,  §  5.99  (21 
CFR  5.99)  (as  published  at  58  FR  34212, 
June  24. 1993)  and  §  10.50(c)(21)  (21 
CFR  10.50(c)(21))  (as  pubUshed  at  58  FR 
49190)  were  issued  to  allow  FDA  to  use 
part  12  for  civil  money  penalties 
proceedings  on  an  faterim  basis. 
Because  this  delegation  is  no  longer 
needed  and  because  retention  of  these 
provisions  in  the  Code  of  Federal 
Regulations  would  be  confusing,  FDA  is 
revoking  §§  5.99  and  10.50(c)(21)  when 
the  new  part  17  becomes  effective. 

As  to  any  pending  dvil  money 
penalty  administrative  actions  that  were 
subject  to  Notices  of  Opportvmity  for 
Hearing  under  part  12,  when  these  part 
17  regulations  become  effective,  FDA 
will  send  letters  to  the  respondents 
explaining  that  the  agency  intends  to 
reinitiate  the  actions  by  the  complafat 
and  answer  process  of  part  17.  None  of 
the  pending  actions  has  yet  reached  the 
point  in  the  process  of  publication  of  a 
Notice  of  Hearing  under  21  CFR  12.35. 
Smce  part  17  was  specifically  drafted  to 
govern  administrative  hetuings  on  dvil 
money  p>enalty  assessments,  its  use  for 
pending  actions  will  not  prejudice  the 
respondents  and  will  assure  consistency 
in  the  adjudication  of  these  matters.  If. 
for  any  reason,  there  is  a  stay  of  the 
effectiveness  of  these  part  17 
regulations,  the  agency  will  proceed 
with  the  pending  civil  money  penalty 
administrative  actions  under  current  21 
CFR  5.99. 10.50(c)(21),  and  part  12. 

n.  Sununary  of  and  Response  to 
Comments 

fa  response  to  FDA's  NPRM.  the 
agency  received  12  public  comments. 
Most  came  from  device  manufactiirers 
or  their  representatives  and  device 
manufacturer  trade  associations,  fa 
addition,  one  consumer  group  and  the 
Administrative  Conference  of  the 
United  States  commented.  What  follows 
is  a  summary  of  and  response  to  each 
comment.  Most  of  those  commentfag 
made  more  than  one  comment.  Except 
for  those  comments  that  are  not  germane 
to  a  particular  proposed  section  of  part 
17,  the  comments  are  considered  fa 
connection  with  the  proposed  sections 
to  which  they  are  related.  In  addition  to 
the  changes  discussed  below,  a  number 


of  editorial  changes  to  the  text  of  the 
ffaal  rule  have  been  made  to  improve 
the  clarity  of  the  regulation. 

A.  General  Comments  on  the  Preamble 

In  respondfag  to  comments  and 
formulatfag  a  final  rule,  FDA  has 
balanced  competing  concerns:  Namely, 
the  interests  of  potential  defendants  fa 
securing  as  many  procedural  safeguards 
as  practicable,  and  the  interests  of  the    - 
public  in  an  effident  process  that 
efflBctively  implements  the  statutes.  FDA 
is  very  consdous  of  the  need  to  provide 
due  process  for  companies  and 
fadividuals  from  whom  the  Government 
is  seeldng  civil  money  penalties,  and  the 
comments  were  carefully  evaluated 
against  this  standard.  At  the  same  time, 
for  the  dvil  money  penalty  remedy  to 
become  an  effective  enforcement  tool 
under  the  statute,  the  administrative 
process  must  be  able  to  proceed  with 
predidabihty  and  effidency.  The 
industry,  as  a  whole,  benefits  from  an 
efficient  administrative  civil  penalties 
process  fa  that  such  a  system  will  help 
to  maintafa  consistency  in  enforcement 
and  thereby  protect  the  majority  of 
companies  who  stay  in  compliance 
against  unfair  competition  from  the 
small  minority  of  firms  that  do  not. 

Accordingly,  in  developfag  this  final 
rule.  FDA  has  sought  to  establish  an 
efficient,  pr^ictable  system  that 
processes  cases  in  a  fair  and  responsible 
manner,  while  affording  defendants 
adequate  procedural  safeguards.  As 
benchmarks,  the  agency  has  examined 
other  existing  dvil  money  penalty 
processes,  particularly  as  administered 
by  the  Environmental  Protedion  Agency 
(EPA)  and  by  the  faspedor  General  of 
the  IDepartment  of  Health  and  Human 
Services  (HHS).  (See  HHS  regulation  on 
Medicare  Exclusions  and  Civil  Money 
Penalties,  42  CFR  part  1005;  EPA  Qvil 
Penalties  and  Permit  Revocation 
Regulation,  40  CFR  part  22;  Program 
Fraud  Civil  Remedies  Regulation  for 
HHS,  45  CFR  part  79;  and  Program 
Fraud  Civil  Remedies  Regulation  for 
EPA,  40  CFR  part  27). 

These  regulations  provide  a  variety  of 
procedural  rights.  FDA  has  seleded 
bom  among  these  various  provisions  to 
create  a  fair  hearing  process,  fa  response 
to  comments,  FDA  has  made  over  25 
changes  in  the  final  rule  (see  concluding 
sedion  of  this  preamble),  in  addition  to 
numerous  clarifications  throughout  the 
preamble.  For  example,  procedural 
safeguards  under  part  17  include 
motions  for  summary  decisions, 
faterlocutory  appeal  from  rulings  of  the 
presidfag  officer,  settiement 
conferences,  allowing  the  parties  to 
determine  an  appropriate  settlement, 
and  providing  additional  time  before  the 
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hearing  for  the  exchange  of  exhibits, 
wifaess  hsts,  and  written  testimony.  All 
of  the  EPA  and  HHS  regulations  provide 
for  appeal  of  a  presidfag  officer's  faitial 
dedsion  to  an  appeals  board.  EPA  has 
an  Environmental  Appeals  Bo^rd,  while 
HHS  has  the  Departmental  Appeals 
Board  (DAB).  FDA  has  determined  (see 
paragraph  101  below)  that  it  would  be 
an  appropriate  use  of  agency  resources, 
as  well  as  an  effident  and  effective 
means  for  handling  appeals,  to  have  the 
DAB  serve  as  the  reviewing  authority  for 
appeals  of  dedsions  by  presidfag 
officers  on  civil  penalty  adions. 

The  DAB  is  generally  recognized  as  a 
fair  and  effedive  adjudicative  forum. 
The  DAB  is  an  independent  body  within 
HHS  with  expertise  in  adjudication  of 
dvil  money  penalties.  Accordfagly. 
FDA  will  use  that  board,  at  least 
initially,  for  the  adjudication  of  all 
appeals,  facluding  review  of  default 
judgments,  interlocutory  appeals,  and 
appeals  from  faitial  decisions  imder  this 
part.  Elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  publishing  a 
final  rule  in  which  the  Commissioner  of 
Food  and  Drugs  delegates  to  the  DAB 
the  authority  for  the  adjudication  of 
appeals. 

while  a  niunber  of  comments  to  the 
proposed  rule  sought  procedures 
virtually  identical  to  procedural  rights 
available  in  dvil  litigation  fa  Federal 
distrid  courts,  another  comment  urged 
that  FDA  use  a  more  effident  complaint 
and  answer  procedure  to  streamhne  the 
process.  These  part  17  regulations 
provide  a  level  of  procedural  safeguards 
consistent  with  that  provided  fa  other 
existing  civil  money  penalties 
regulations.  FDA  believes  that  these 
procedures  afford  a  respondent  an 
impartial  forum  for  the  adjudication  of 
any  contested  dvil  money  penalty 
assessments. 

1.  Two  comments  questioned  the  use 
of  administrative  dvil  money  penalties 
fa  connedion  with  the  PDMA  and  the 
NCVIA.  Those  conunenting  argued  that, 
without  specific  congressional 
authority,  FDA  may  not 
administratively  impose  dvil  money 
penalties,  but  must  seek  them  through 
court  proceedfags.  Additionally, 
another  comment  argued  that  FDA  may 
not  bind  any  future  statutory  grant  of 
dvil  money  penalties  authority  to  part 
17  hearing  procedures. 

FDA  disagrees  with  the  p>osition  that 
dvil  money  penalties  in  connection 
with  the  PDMA  and  the  NCVIA  may  not 
be  imposed  administratively,  for  the 
reasons  stated  in  the  preamble  to  the 
NPRM  (58  FR  30680  through  30681). 
FDA  aclaiowledges  that  the  issue  has 
not  been  diredly  addressed  by  the 
courts,  but  it  agrees  with  the  comment 


of  the  Administrative  Conference  of  the 
United  States  that  "any  challenge  to 
FDA's  authority  to  impose  penalties 
administratively  under  such  statutes  (as 
the  NCVIA)  should  be  unsuccessful,  cf.. 
United  States  v.  International  Harvester, 
387  F.  Supp.  1338  p.D.C.  1974)." 

As  to  implementation  of  any  future 
civil  money  penalty  statutory  provision, 
FDA  has  reconsidered  the  desirability  of 
determinfag  in  advance  the  use  of  part 
17  procedures.  Although  the  use  of  part 
17  procedures  to  implement  future  dvil 
money  penalty  legislation  may  be 
entirely  appropriate,  the  agency  prefers 
to  preserve  the  flexibility  to  determfae 
the  procedures  that  will  apply  to 
sped  fie  statutory  language  once 
enaded.  Sedion  17.1  has  been  modified 
to  refled  this  change. 

2.  One  comment  raised  the  concern 
that  FDA  has  thus  far  not  been  delegated 
authority  to  impose  dvil  money 
penalties  by  the  Secretary  of  Health  and 
Human  Services  (the  Secretary).  The 
comment's  premise  is  incorred.  The 
Secretary  has  delegated  to  the 
Commissioner  of  Food  and  Drugs  (the 
Commissioner)  all  authority  given  the 
Secretary  under  the  Federal  Food,  Drug, 
and  Cosmetic  Ad  (ths  ad).  (See 

§  5.10(a)(1).)  (See  also  sedion  903  of  the 
ad  (21  U.S.C.  393).)  fa  addition,  the 
Secretary  has  delegated  to  the 
Commissioner  authority  to  perform  all 
functions  vested  in  the  Secretary  by 
Congress  under  sedion  351  of  the 
PubUc  Health  Service  Ad  (the  PHS  Ad) 
(42  U.S.C.  262)  concemfag  biologic 
recall  ordere.  (See  5  CFR  5.10(a)(5).)  The 
Secretary  has  granted  the  Commissioner 
authority  to  impose  civil  money 
penalties  imder  the  NCVIA.  (See 
§  5.10(a)(35).)  Also  the  Secretary 
delegated  to  the  Commissioner  authority 
granted  the  Secretary  imder  the  MQSA, 
which  includes  authority  to  impose 
dvil  money  penalties.  (See  21  CFR 
5.10(a)(36).) 

3.  One  comment  requested  FDA  to 
corred  its  misquotfag  in  the  NPRM 
regardfag  the  language  of  sedion  17(f)  of 
the  SMDA  (21  U.S.C.  333(g))  by  using 
"and"  when  the  statute  provided  "or". 

The  preamble  to  the  NPRM  stated  (58 
FR  30680  at  30681)  that  "dvil  money 
penalties  are  not  authorized  agafast 
persons  who  violate  section  519(a]  of 
the  ad  (21  U.S.C.  360i(a))  *  *  *  or 
sedion  520(f)  of  the  ad  (21  U.S.C 
360j(f))  *  •  •  unless  the  violation 
constitutes  a  significant  and  knowing 
departure  from  such  requirements  or  a 
risk  to  the  public  health."  [emphasis 
added.]  fa  the  July  27, 19^,  Federal 
Register  (58  FR  40103  t&ougb  40104), 
FDA  correded  its  faadvertent  misquote. 
Section  17(f)  of  the  SMDA  (21  U.S.C. 
333(g)(1)(B))  states  that  dvil  money 


penalties  shall  not  apply  to  any  person 
who  violates  the  requirements  of  section 
519(a)  or  520(f)  •••  •  •  unless  such 
violation  constitutes  (I)  a  significant  or 
knowing  departure  from  such 
requirements,  or  (11)  a  risk  to  pubUc 
health*  •  *."  lemnhasis  added) 

Conversely,  another  comment  aigued 
that  FDA  had  been  inadvertently  corred 
and  that  the  legislative  history  s^ows 
that  Congress  had  actually  intended  that 
the  violations  in  question  constitute 
significant  and  knowing  departures  fa 
order  to  be  punishable  by  civil  money 
penalties.  FDA  rejects  this  ai^ument 
because  Congress'  intent  is  clear  from 
the  language  of  the  statute.  The 
legislative  history  contafaed  in  the 
Conference  Report  on  the  SMDA  also 
supports  FDA's  interpretation  (H.  Conf. 
Rept.  959, 101st  Cong.,  2d  Sess.  29 
(1990)). 

4.  Another  comment  stated  that  FDA 
should  make  clear  that  dvil  money 
penalties  are  in  addition  to  other 
remedies  available  under  law,  not  in 
lieu  of  them.  FDA  agrees  that  the  agency 
has  the  authority  to  use  civil  money 
penalties  in  addition  to  other  judidal 
and  administrative  remedies,  if 
appropriate. 

5.  (%e  comment  asserted  that 
violations  of  medical  device  repK)rting. 
current  good  manufaduring  pradice 
(CGMP),  and  trackmg  regulations 
should  be  enforced  through  dvil  money 
penalties.  FDA  agrees  that  these 
violations,  as  well  as  others,  are  suitable 
candidates  for  dvil  money  penalty 
actions  where  authorized  by  the  SMDA. 
FDA  does  not  fatend  to  rule  out  the  use 
of  dvil  money  penalties  in  any  situation 
provided  for  by  law.  Nor  does  FDA 
believe  that  civil  money  penalties  need 
be  the  only  remedy  it  may  use  to  enforce 
these  violations. 

6.  A  comment  urged  the  use  of  dvil 
money  penalties  in  lieu  of  warning 
letters  for  serious  violations  of  law.  FDA 
advises  that  its  normal  practice  is  to 
give  prior  notice  by  a  warning  letter  or 
other  means  before  taking  more 
significant  enforcement  action. 
However,  fa  the  case  of  very  serious 
violations  or  other  special 
circumstances,  the  agency  can  and  will 
continue  to  initiate  judicial  enforcement 
actions,  as  may  be  appropriate  with  or 
without  the  customary  prior  notice. 
Qvil  money  penalties  were  not 
intended  to  take  the  place  of  warning 
letters;  rather,  dvil  money  penalties 
were  intended  to  assist  the  agency  in 
safeguarding  the  regulatory  system. 

On  April  21, 1995,  President  Clfaton 
direded  agencies  to  use  discretion  to 
modify  penalties  for  small  businesses. 
FDA's  traditional  approach,  by  which 
the  agency  usually  provides  written 
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warning  to  encourage  voltmtary 
correction  of  violations  before 
undertaking  the  imposition  of  regulatory 
sanctions,  is  in  keeping  with  the 
President's  directive.  Also,  as  discussed 
in  paragraph  25,  in  addition  to 
establishing  the  respondent's  liability, 
FDA  must  prove  the  appropriateness  of 
the  penalty  under  the  applicable  statute 
in  administrative  dvil  money  penalty 
actions. 

7.  One  comment  requested  that  the 
agency  set  forth  specific  examples  of 
what  will  constitute  substantial 
comphance  with  device  tracking 
regulations  such  as  assigning  a 
percentage  of  trackable  devices  that 
would  constitute  "substantial 
compliance."  Until  FDA  has  gathered 
more  information  on  how  and  to  what 
extent  industry  has  complied  with  the 
device  tracking  regulations,  it  would  be 
premature  for  the  agency  to  present 
such  specific,  defining  examples.  FDA 
declines  to  do  this  at  this  time. 

8.  Yet  another  comment  proposed  that 
all  civil  money  penalty  proposals  be 
cleared  through  the  Department  of 
Health  and  Human  Services  prior  to 
implementation.  Because  the 
Commissioner  of  Food  and  Drugs  has 
been  delegated  authority  to  impose  civil 
money  penalties  as  noted  in  comment  2 
of  section  n.A.  of  this  dociunent,  the 
agency  declines  to  adopt  the  comment's 
suggestion.  However,  as  previously 
noted  in  the  preamble  and  in  paragraph 
101  below,  FDA  has  selected  the  DAB, 
at  least  initially,  as  the  reviewing 
authority  for  appeals  of  civil  penalty 
matters.  Thus,  the  DAB's  decision  will 
constitute  final  agency  action  on 
contested  FDA  civil  money  penalties 
matters. 

9.  Several  comments  noted  the 
absence  of  any  prohibition  against  ex 
parte  communications  with  the 
presiding  officer.  FDA  agrees  that 
restrictions  on  communications  with  the 
presiding  officer  concerning  matters 
involved  in  part  17  hearings  would  be 
appropriate.  Therefore,  the  agency  has 
added  §  17.20  to  provide  restrictions  on 
ex  parte  communications. 

10.  Another  comment  requested  that 
FDA  specifically  state  that  its  part  17 
regulation  does  not  provide  for  a  private 
right  of  action.  FDA  advises  that  only 
Congress  can  create  a  private  right  of 
action.  FDA's  regulations  are  not 
intended  to  create  such  a  right. 

11.  One  comment  requested  that  FDA 
make  explicit  the  authority  of  the  / 
parties  and  of  the  presiding  officer  to 
use  alternative  dispute  resolution  (ADRl 
in  resolving  a  dispute  under  part  17. 
FDA  agrees  that  settlement  discussions 
should  be  encouraged.  Therefore,  the 
presiding  officer  has  been  given 


authority  to  require  the  parties  to  attend 
settlement  conferences,  which  oould 
include  a  conference  held  before  an 
impartial  third  party,  including  the 
presiding  officer,  another  administrative 
law  judge,  or  a  professional  mediator. 
This  change  is  reflected  in  revised. 
§  17.19,  and  the  agency  believes  it  is  a 
sufficient  authorization  for  the  use  of 
ADR  mocedures. 

12.  The  same  comment  suggested  that 
FDA  clarify  whether  an  appeal  to  the 
Commissioner  after  an  initial  decision  is 
reouired  before  a  respondent  may  seek 
judicial  review.  The  comment  noted 
that  in  Darby  \.  Cisneros,  113  S.Ct.  2539 
(1993),  the  Supreme  Court  determined 
that  agency  regulations  that  permit,  but 
do  not  require,  an  aggrieved  party  to 
seek  administrative  review  of  a 
presiding  officer's  decision,  allow 
parties  to  forego  the  option  of 
administrative  review  and  proceed 
directly  to  court.  The  comment  stated  a 
preference  for  requiring  that  a  party  seek 
administrative  review  of  a  presiding 
officer's  decision  before  going  to  court, 
asserting  that  to  be  a  sensible  allocation 
of  responsibilities  between  courts  and 
agencies.  FDA  agrees  and  accepts  the 
suggestion  that  FDA  recast  the 
regulation  to  ensure  that  a  respondent 
must  request  administrative  review, 
which  is  now  made  to  the  DAB,  before 
seeking  judicial  review.  Section  17.51(c) 
has  been  revised  accordingly. 

13.  One  comment  criticized  the 
proposal  on  grounds  that  the  new  part 
■  17  will  limit  respondents'  ability  to 
reasonably  contest  the  agency's 
allegations,  but  did  not  provide 
specifics  to  support  the  assertion. 
Absent  any  specific  concerns  raised  by 
the  comment,  FDA  can  only  reiterate 
that  the  agency  believes  these 
procedures  reasonably  accord  due 
process  and  offer  respondents  a  fair 
opportunity  to  contest  the  Center's 
allegations  before  an  impartial  presiding 
officer. 

14.  One  comment  took  issue  with  that 
portion  of  the  preamble  of  the  NPRM 
which  establishes  FDA  headquarters  in 
Rockville,  MD,  as  the  "venue  of  choice 
for  hearing  procedures."  The  author  of 
the  comment  urged  that  hearings  take 
place  in  the  FDA  district  office  in  whose 
jurisdiction  the  violations  are  alleged  to 
have  occurred.  The  author  further 
argued  that  the  burden  of  proof  for 
change  of  venue  from  the  districts 
where  the  alleged  violations  occurred 
should  rest  with  the  Center  rather  than 
the  respondent.  FDA  believes  this 
comment  would  be  more  persuasive  if 
the  presiding  officer  were  an  FDA 
official  from  the  pertinent  district  office. 
However,  since  the  administrative  law 
judge's  principal  office  is  in  Rockville. 


MD,  and  other  types  of  administrative 
hearings  are  held  there  (e.g.,  hearings 
under  part  12  of  FDA's  procedural 
regulations),  Rockville,  MD.  is  the  most 
logical  and  appropriate  venue  in  most 
cases.  FDA  notes  that  the  presiding 
officer  has  ample  discretion  to  change 
the  venue  of  the  hearing  when  the 
Rockville  location  would  present  a 
significant  hardship  to  the  respondent. 

15.  Another  comment  recommended 
that  FDA  estabUsh  an  internal 
procedure  such  as  an  intra-agency 
coimdl  of  senior  compliance  officials 
and  representatives  &t)m  the  Office  of  ' 
the  Chief  Counsel  to  assuire  the  fair 
exercise  of  prosecutorial  discretion  in 
choosing  which  civil  penalty  cases  to 
bring  and  how  large  a  penalty  to  seek. 

FDA  agrees  that  it  is  important  to 
exercise  enforcement  discretion  in  a  fair 
and  reasonable  manner.  Due  to  the 
newness  of  the  civil  penalties  authority 
and  the  lack  of  FDA  precedents  in  this 
area,  the  Office  of  Regulatory  Afiiairs. 
Office  of  Enforcement,  will  establish 
coordinating  procedures  to  help  assure 
consistent  policies  in  exercising  civil 
money  penalties  authority  agencywide. 
This  will  augment  FDA's  existing 
multilevel  process  that  reviews  all 
compliance  actions  proposed  by  the 
field  and  Centers,  including  civil  money 
penalties,  and  which  includes  review  by 
the  Office  of  the  Chief  Counsel.  If  FDA 
determines  that  additional  review 
procedures  are  appropriate  after  further 
experience  assessing  civil  money 
penalties,  it  can  establish  those  as  a 
matter  of  internal  agency  procedure  and 
not  regulation. 

B.  Conunents  on  Specific  Sections 

S"clion  17.3— Definitions 

16.  One  comment  noted  that  proposed 
§  17.3  defined  several  terms  including 
"defective,"  "knowing  departure," 
"significant  departure,"  and  "minor 
violations,"  used  in  the  SMDA,  but  that 
the  defined  terms  were  not  used 
elsewhere  in  the  proposed  rule  and, 
therefore,  were  unnecessary.  The 
comment  urged  that  it  should  be  made 
clear  that  the  purpose  of  the  definitions 
section  is  to  define  certain  terms  used 
in  the  SMDA,  not  terms  used  in  21  CFR 
part  17. 

FDA  agrees  that  the  final  rule  should 
clarify  that  these  defined  terms  apply  to 
specific  acts  giving  rise  to  civil  money 
penahies.  and  has  revised  §  17.3  to 
reflect  these  changes.  The  agency  has 
also  modified  the  definition  of  "person" 
or  "respondent"  in  §  17.3(b)  to  provide 
additional  examples  of  potential 
respondents.  Finally.  FDA  has  included 
by  reference  in  §  17.3  definitions  from 
the  act.  Title  21.  Code  of  Federal 


Regulations,  and  the  PHS  Act  as  they 
may  be  used  in  part  17  proceedings. 

17.  Another  comment  took  issue  with 
FDA's  interpretation  of  the  phrase 
"significant  departiu«"  as  that  term  is 
used  at  21  U.S.C.  333(g)(l)(B)(i),  which 
applies  to  certain  recordkeeping  and 
reporting  requirements  for  devices  (21 
U.S.C.  360i(a))  and  to  COM? 
requirements  for  devices  (21  U.S.C. 
360j(f)).  Proposed  §  17.3(c),  which  is 
now  §  17.3(a)(1),  defined  significant 
departure  as  a  "departure  from 
requirements  whidi  is  neither  isolated 
nor  inconsequential."  The  comment 
contended  that  this  definition  is  likely 
to  be  met  more  often  than  not  in  the 
case  of  CGMP  violations.  The  comment 
further  argued  that  this  result  was 
contrary  to  the  intent  of  Congress. 

FDA  notes  that  the  comment  cited  no 
statutory  language  or  legislative  history 
regarding  the  definition  of  "significant 
departure,"  although  a  review  of  the 
conference  report  (H.R.  Conf.  Rep.  No. 
959,  lOlst  Cong,  2d  Sess.  29  (1990)) 
indicates  that  Congress  did  not  Umit  a 
"significant  departure"  as  the  comment 
advocated.  FDA  believes,  however,  that 
the  proposed  definition  could  be 
improved  to  state  that  a  significant 
departure  includes  a  single  major 
incident  or  a  series  of  incidents  that 
collectively  are  consequential.  Section 
17.3  has  been  amended  to  reflect  this 
interpretation  and  to  clarify  that 
"significant  departiue"  is  being  defined 
for  the  purposes  of  interpreting  21 
U.S.C  333(gKl)(B)(i). 

The  agency  emphasizes  that  it  will 
not  seek  assessments  of  dvil  money 
penalties  for  trivial  violations.  FDA 
cannot  list  all  violations  that  it  regards 
as  "inconsequential."  and  believes  that 
it  can  and  will  make  reasonable 
judgments  about  the  importance  of 
violations. 

18.  One  comment  requested  that  the 
definition  of  "knowing  departtue"  be 
revised.  The  author  would  have 
"knowing"  limited  to  actual  knowledge. 
FDA's  proposed  definition  stated  that 
"knowing  de[>art\ue  means  actual 
knowledge  of  departure  from 
requirements,  or  acting  in  deliberate 
ignorance  of  such  departure,  or  acting  in 
reckless  disregard  of  such  departure." 
FDA  disagrees  with  the  comment.  Part 
17  defines  "knowing"  consistently  with 
the  definitions  of  "knowingly"  or 
"knew"  in  the  act  as  amended  by  the 
GDEA  in  1992  (now  21  U.S.C.  32l(bb)). 
Nothing  in  the  SMDA  or  its  legislative 
history  suggests  that  the  definition  of 
"knowing"  in  21  U.S.C.  333(g)(l)(B)(i) 
was  intended  to  be  more  restrictive  than 
the  definitions  of  "knowingly"  or 
"knew"  that  were  added  to  the  act  by 
the  GDEA  in  1992.  FDA  has  revised  the 


definition  of  "knowing"  to  darify  that  it 
is  being  defined  for  the  purposes  of 
interpreting  21  U.S.C.  333(g)(l)(B)(i). 

19.  Another  comment  maintained  that 
the  spedfic  acts  giving  rise  to  dvil 
money  penalties  are  defined  much  too 
broadly.  For  example  the  author  of  the 
comment  maintained  that  "minor 
violations"  is  too  broadly  defined.  In 
proposed  §  17.3,  the  term  "minor 
violations"  was  defined  as  "violations 
which  are  isolated  and 
inconsequential." 

The  term  "minor  violations,"  as  used 
in  21  U.S.C  333(g)(l)(B)(ii).  prohibits 
the  assessment  oTcivil  money  penalties 
for  minor  violations  against  a  person 
who  demonstrates  substantial 
compliance  with  the  requirements  of  21 
U.S.C.  360i(e)  and  (f),  which  relate  to 
device  tracking  and  correction  reports. 
FDA  beUeves  that  the  term  "minor 
violations"  was  used  by  Congress  to 
prohibit  the  assessment  of  dvil 
penalties  when  a  departure  from 
requirements  does  not  rise  to  a  level  of 
single  major  inddent  or  a  series  of 
inddents  that  are  collectively 
consequential.  FDA  has  revised  the  final 
rule  (§  17.3(a)(3))  accordingly  and  has 
clarified  that  "minor  violations"  is 
being  defined  for  the  purposes  of 
interpreting  21  U.S.C.  333(g)(l)(B)(ii). 
FDA  notes  that  this  definition  of  "minor 
violation"  is  the  converse  of  that 
adopted  for  significant  departure  as 
used  in  21  U.S.C  333(g)(1)(B). 

20.  FDA  received  several  comments 
on  the  definition  of  "defective."  As 
proposed,  §  17.3(a)(4)  defined  defective 
to  include  "any  defect  in  performance, 
manufacture,  construction,  components, 
materials,  spedfications,  design, 
instalfation,  maintenance,  service,  or 
any  defied  in  mechanical,  physical  and 
chemical  properties  in  a  device."  The 
comments  expressed  concern  about 
possible  broad  implications  of  the 
proposed  definition.  In  the  final  rule, 
FDA  has  generally  retained  the 
proposed  definition  but  clarified  that  it 
is  included  in  the  defined  terms  solely 
for  the  purpose  of  interpreting  21  U.S.C. 
333(g)(l)(B)(iii),  which  pertains  to  the 
very  narrow  area  of  devices  that  may  be 
prepared,  packed  or  held  imder 
insanitary  conditions. 

One  comment  argued  that  the 
inclusion  of  "performance"  in  the 
definition  of  "defective"  is  overly  broad 
because  it  includes  potential  user  error 
in  the  operation  of  the  device.  The 
comment  suggested  "performance" 
should  be  eliminated  from  the 
definition. 

The  intent  of  21  U.S.C. 
333(g)(l)(B){iii)  was  to  exempt,  from 
potential  assessment  of  civil  penalties, 
those  violations  that  may  result  from 


preparing,  packing,  or  holding  devices 
under  insanitary  conditions  but  that  do 
not  involve  "defective"  devices. 

FDA  agrees  that  performance  failiues 
based  solely  on  user  error  unrelated  to 
the  conditions  stated  in  21  U.S.C. 
351(a)(2)(A)  or  unrelated  to  problems 
with  the  device  itself  would  not  be 
considered  a  "defed  in  performance"  of 
the  device.  The  agency  has  revised  the 
definition  to  make  it  clearer  that  "defed 
in  performance"  refers  to  "defed  in 
performance  of  a  device,"  not  to  defed 
in  performance  of  a  user. 

21.  The  same  comment  also 
recommended  that  the  definition  of 
"defective"  in  §  17.3  be  amended  to  add 
the  following  statement:  "Defective 
service  and  maintenance  are  included 
within  the  scope  of  this  definition  only 
to  the  extent  that  such  defects  are  the 
result  of  negligence." 

FDA  does  not  believe  that  a  different 
standard  should  be  applied  to  service 
and  maintenance  than  to  other  activities 
covered  by  the  definition,  such  as 
manufadure  and  construction. 
Therefore,  the  agency  is  not  adopting 
the  suggested  amendment  to  the 
definition.  FDA  notes  that  it  does  not 
envision  minor  deviations  from 
established  maintenance  or  service 
schedules  as  being  the  basis  for  a  dvil 
money  penalty  action.  FDA  has  clarified 
the  definition  of  "defective"  to 
substitute  "or"  for  "and"  in  the  phrase 
"any  defed  in  the  mechanical,  physical, 
or  chemical  properties  of  a  device." 
since  a  defed  in  any  one  of  these 
properties  would  cause  the  device  to  be 
"defective." 

22.  Another  comment  requested  that 
the  definition  of  "defective"  for 
purposes  of  civil  money  penalty  actions 
incorporate  the  concept  that  a  device  is 
defective  only  if  the  device  could 
reasonably  be  expeded  to  p)ose  a  risk  of 
some  harm  or  not  to  function  as 
intended  because  of  the  defed. 

FDA  disagrees.  FDA  will  not  seek 
dvil  money  penalties  because  of  trivial 
defects.  However,  defeds  are  deviations 
that  can  affed  the  quality  or 
performance  characteristics  of  a  device. 
To  require  a  showing  that  the  deviation 
is  expeded  to  cause  harm  or 
malfunction  would  shift  the  standard  to 
allow  more  deviations  and  to  provide 
less  public  health  protection.  The  dvil 
money  penalty  remedy  is  intended  to 
promote  the  public  health  and  the 
adopted  definition  of  "defective"  for 
purposes  of  21  U.S.C.  333(g)(l)(B)(iii) 
supports  this  goal. 

Section  17.5 — Complaint 

23.  A  comment  remarked  that  §  17.5 
does  not  contain  any  safeguards  to 
ensure  that  FDA  will  only  bring  adions 
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in  those  instances  where  it  believes  in 
good  faith  after  properly  conducting  an 
investigation  that  violations  have 
oocuned  sufficient  to  warrant  dvil 
money  penalties.  The  comment  did  not 
identify  what  those  safeguards  should 
be.  Although  FDA  declines  to  change 
§  17.5,  as  the  answer  to  comment  15 
makes  clear,  FDA's  review  process  for 
assessing  civil  money  penalties  should 
ensure  that  the  agency  will  bring  such 
actions  only  under  the  circumstances 
stated  in  the  comment. 

24.  One  comment  argued  that  a 
complaint  should  specify  "all  fects"  on 
which  FDA  is  relying.  FDA  believes  that 
the  requirement  regarding  the  contents 
of  the  complaint  filed  under  part  17,  as 
proposed,  is  consistent  with  other  dvil 
processes.  For  example,  a  complaint 
filed  under  Rule  8(a)  of  the  "Federal 
Rules  of  Civil  Procedure."  requires  only 
"*  •  *  (2)  a  short  and  plain  statement 
of  the  claim  showing  that  the  pleader  is 
entitled  to  relief*  •  *."The 
requirements  for  a  complaint  are  also 
consistent  with  the  previously  cited 
EPA  and  HHS  Program  Fraud  CSvil 
Remedies  regulations. 

FDA  intends  to  file  complaints  that 
provide  a  reasonable  description  in 
sufficient  detail  for  a  respondent  to  have 
a  fair  understanding  of  the  bases  for  the 
action.  Moreover,  the  regulations 
requiring  production  of  dociunents 
(§  17.23)  and  exchanges  of  witness 
statements  and  exhibits  (§  17.25) 
provide  for  detailed  presentations  of 
factual  information. 

25.  The  same  comment  argued  that 
the  complaint  should  justify  the  amoimt 
of  dvil  penalties  being  sought  in 
accordance  with  factors  identified  in 

§  17.34.  Again,  FDA  believes  that  a 
complaint  filed  under  part  17  satisfies 
the  requirements  of  notice  pleading. 

FDA  recognizes  that  under  the 
Administrative  Procediue  Ad  (APA)  (5 
U.S.C.  556(d)),  as  interpreted  by  the 
Supreme  Court  in  Director.  OWCPv. 
Greenwich  Collieries,  114  S.  Ct.  2251, 
2257  (1994),  the  agency  has  the  burden 
of  proof  on  the  respondent's  liability 
and  on  the  appropriateness  of  the 
penalty  in  light  of  the  fadors  spedfied 
in  the  statute  to  be  taken  into  accoimt 
in  determining  the  penalty.  However, 
the  proof  that  is  required  by  the  APA 
and  spedfied  in  §  17.33(b)  is  to  be 
presented  by  the  Center  at  the  time  of 
the  hearing,  not,  as  the  comment 
suggests,  in  the  complaint.  In  order  to 
darify  that  the  burden  of  proof 
referenced  in  the  APA  requires  the 
Center  to  prove  the  respondent's 
liability  and  the  appropriateness  of  the 
penalty  under  the  appUcable  statute, 
§  17.33(b)  has  been  revised  to  state  that 
"in  order  to  prevail,  the  Center  must 


prove  respondent's  liability  and  the 
appropriateness  of  the  penalty  under  the 
applicable  statute  by  a  preponderance  of 
the  evidence." 

26.  This  same  comment  called  for 
"the  intervention  of  [an]  impartial,  non- 
investigating  party  regarding  whether  an 
administrative  complaint  is 
sustainable."  FDA  believes  that  part  17 
already  provides  for  such  an  "impartial 
non-investigating  party"  in  the  form  of 

a  presiding  officer,  who  is  an 
administrative  law  judge  qualified 
und«r  5  U.S.C  3105. 

27.  Another  comment  objeded  that 
the  regulation  does  not  provide  for  a 
separation  of  investigatory  and 
adjudicatory  fundicHis  and  stated  that 
dvil  money  penalty  proceedings  should 
be  among  those  hearings  to  which 
separation  of  functions  applies.  FDA  has 
added  §  17.20  to  provide  restrictions  on 
ex  parte  communications  with  the 
presiding  officer.  Since  the  DAB  will  be 
adjudicating  appeals  in  dvil  money 
penalties  proceedings,  there  is  no  need 
to  adopt  separation-of-functions  rules  in 
these  proceedings. 

28.  Vet  another  comment  complained 
that  §  17.5(a)  fails  to  identify  anyone  in 
FDA  management  who  must  approve 
the  decision  to  impose  a  dvil  money 
penalty.  Fiirther,  the  author  of  the 
comment  stated  a  belief  that  an  initial 
determination  of  whether  or  not  civil 
money  penalties  should  be  imposed 
should  be  made  prior  to  the  service  of 

a  complaint. 

FDA  advises  that  such  an  initial 
determination  is  in  fad  made.  As 
described  in  paragraph  15,  FDA  has  an 
established  review  procedure  for 
enforcement  cases,  and  that  process  will 
have  added  coordination  for  dvil 
money  penalties  cases  due  to  the 
newness  of  the  authority  and  the  lack  of 
FDA  precedents.  However,  since  this  is 
an  institutional  decision,  it  is  not 
appropriate  to  designate  a  single 
individual  as  the  agency's 
decisionmaker. 

29.  Yet  another  comment  argued  that 
notice  pleading  such  as  that  provided 
for  in  §  17.5(b)(1)  is  inappropriate  in 
light  of  the  limited  discovery  provided 
for  under  these  regulations.  The 
comment  called  for  either  a  more 
detailed  notice  in  the  complaint  or 
greater  discovery. 

As  discussed  in  paragraphs  24  and  61, 
FDA  believes  expanded  discovery  and 
pleading  are  not  necessary.  FDA  intends 
to  file  complaints  that  provide  a 
reasonable  description  in  suffident 
detail  for  respondents  to  have  a  fair 
understanding  of  the  bases  for  the 
adion. 

30.  One  comment  requested  that  FDA 
first  put  a  respondent  on  notice  via  a 


warning  letter  before  it  files  a  claim  for 
dvil  money  penalties.  FDA  advises  that 
as  with  FDA's  judidal  enforcement 
remedies,  it  will  normally  give  prior 
notice  by  a  warning  letter  or  other 
means,  although  there  may  be 
exceptional  circumstances  where  no 
prior  warning  would  be  given. 

Section  17.7 — Service  of  Complaint 

31.  One  comment  stated  that  an 
affidavit  as  proof  of  service  should 
suffice  only  when  service  is  made  by 
personal  delivery.  FDA  agrees  that  an 
affidavit  is  most  appropriate  when 
service  is  made  by  personal  delivery, 
and  has  amended  §  17.7(b)(1)  to  refer  to 
"personal  delivery." 

32.  A  comment  expressed  concerns 
about  the  costs  to  be  incurred  by  both 
the  Center  and  the  respondent  as  a 
result  of  these  administrative 
procediues.  FDA  was  mindful  of  the 
costs  of  litigation  when  it  proposed  part 
17,  and  has  sought  to  draft  these 
procedures  to  minimize  costs  to  all 
concerned.  For  example,  providing  for 
written  dired  testimony  rather  tlum  oral 
dired  testimony  will  significantly 
reduce  the  time  and  costs  associated 
with  hearings  before  the  presiding 
officer. 

Sedion  17.9 — ^Answer 

33.  One  comment  argued  that  §  17.9 
should  provide  for  amendments  to  an 
answer  after  submission.  FDA  advises 
that  it  intends  that  complaints  and 
answers  may  be  amended  on  motion  of 
the  parties  throughout  the  proceeding  to 
conform  to  proof  as  justice  may  require. 
The  "Federal  Rules  of  Qvil  Procedure" 
follow  this  method  for  amendment  of 
pleadings,  allowing  the  motions  to  be 
ruled  on  by  the  distrid  judge.  Similarly, 
the  presiding  officer  has  been  given  this 
authority,  which  is  so  provided  in  the 
final  rule  (§  17.9(d)). 

34.  A  comment  argued  that  30  days  is 
not  sufficient  to  file  an  answer  and  that 
60  days  should  be  allowed  for  this 
purpose.  FDA  advises  that  if  30  days  is 
not  sufficient,  a  respondent  may  apply 
for  more  time  upon  a  showing  of  good 
cause.  (See  §  17.9(c).) 

35.  One  comment  observed  that 

§  17.9(c)  provides  for  a  request  for  an 
extension  of  time  within  which  to  file 
an  answer,  which  request  is  to  be  ruled 
on  by  the  presiding  officer,  who  at  that 
stage  will  not  have  been  appointed. 
Under  proposed  §  17.12.  the  presiding 
officer  is  appointed  only  after  the 
respondent  has  answered.  The  comment 
requested  that  the  final  rule  change  the 
procedure. 

FDA  agrees  and  is  changing  the  rules 
to  eliminate  §  17.12,  which  is 
uimecessarily  repetitious,  to  include  the 


definition  of  "presiding  officer"  in 
§  17.3,  and  to  add  a  provision  to 
§  17.5(d)  fiDr  the  assignment  of  the 
presiding  officer  upon  the  filing  of  the 
complaint. 

36.  Another  comment  objeded  that 
the  proposed  rules  allow  for  the  default 
of  a  respondent  who  fails  to  answer  a 
complaint  t)ecause  extraordinary 
circumstances  prevented  it  from 
responding  within  a  particular 
timeframe. 

FDA  believes  the  regulation,  as 
proposed,  adequately  addresses  this 
point.  Section  17.9(c)  provides  for  an 
extension  of  time  within  which  to  file 
an  answer  when  the  respondent  can 
show  good  cause.  Additionally,  a 
respondent  may  file  a  motion  to  reopen 
a  default  judgment  on  the  grounds  that 
extraordinary  drcumstances  prevented 
the  respondent  from  filing  an  answer. 
This  should  provide  the  relief  that  the 
comment  requested.. 

Section  17.11 — Default  Upon  Failure  to 
File  An  Answer 

37.  A  comment  argued  that  §  17.11 
should  apply  an  "exoisable  negled" 
standard,  not  an  "extraordinary 
drcumstances"  test,  for  determining 
when  relief  from  default  for  failure  to 
answer  should  be  granted.  FDA  prefers 
the  "extraordinary  circumstances"  test, 
which,  although  somewhat  harder  to 
meet,  is  justified  by  the  need  to 
encourage  respondents  to  respond  in  a 
timely  fashion.  Additionally,  both  EPA's 
and  HHS's  Program  Fraud  Civil 
Remedies  regulations  use  an 
"extraordinary  circumstances"  test  for 
determining  whether  to  set  aside  a 
default  judgment. 

38.  Another  comment  recommended 
that  the  language  set  forth  in  §  17.11(a) 
be  modified  to  contain  a  requirement  for 
the  Commissioner  to  stay  the  initial 
decision  of  default  upon  a  showing  of 
extraordinary  drcumstances.  FDA  has 
changed  §  17.11  regarding  the  issuance 
of  a  dedsion  based  upon  default  to 
allow  the  presiding  officer  to  issue  the 
initial  decision  rather  than  the 
Commissioner.  The  determination  of 
whether  to  set  aside  a  default  judgment 
is  an  administrative  matter  that  is  better 
suited  for  initial  review  by  the  presiding 
officer,  and  which  would  be  subjed  to 
appeal  to  the  DAB. 

39.  The  same  comment  stated  that  it 
is  imperative  that  the  term 
"extraordinary  circumstances"  be  fully 
defined.  FDA  disagrees.  To  attempt  to 
define  and  thus  limit  the  circumstances 
which  will  be  deemed  "extraordinary" 
would  be  futile.  FDA  could  not  possibly 
antidpate  all  "extraordinary 
circumstances."  Indeed,  such  an 
attempt  would  probeUy  not  be  in  the 


interest  of  respondents  as  a  group,  since 
it  would  necessarily  limit  the  kinds  of 
draunstances  that  could  be  considered 
"extraordinary"  and,  therefore,  in  which 
a  default  decision  could  be  set  aside. 

40.  Yet  another  comment  requested 
that  no  time  limit  be  imposed  on  the 
remedy  set  forth  in  proposed  §  17.11(c) 
concerning  late  filing  of  an  answer.  FDA 
disagrees.  It  is  difficult  to  conceive  of 
"extraordinary  drciunstances"  that 
would  justify  extending  the  period  for 
filing  an  answer  or  motion  before  the 
initial  decision  becomes  final  and 
binding.  The  regulation  sets  forth  a 
reasonable  procedure  for  the  presiding 
officer  to  set  aside  a  default  judgment 
upon  the  showing  of  extraordinary 
drcumstances  by  the  respondent. 

41.  A  comment  requested  that,  in 
order  for  a  default  judgment  to  be 
entered  for  failing  to  answer  a 
complaint,  the  Center  should  be 
required  to  prove  that  the  complaint 
was  received  by  the  respondent.  FDA 
agrees  and  has  amended  §  17.11 
accordingly. 

42.  A  comment  advocated  a  provision 
authorizing  a  party  to  move  to 
disqualify  a  presiding  officer  in  order  to 
assure  a  fair  and  impartial  hearing.  The 
agency  advises  that  such  a  motion, 
carefully  documented  and  based  upon 
good  cause,  may  be  filed  without  a 
provision  in  these  rules  specifically 
authorizing  it.  The  APA  (5  U.S.C. 
556(b))  authorizes  disqualification  of  a 
presiding  officer  based  on  the  filing  in 
good  faith  of  a  timely  and  sufficient 
affidavit. 

Section  17.13 — Notice  of  Hearing 

43.  One  comment  argued  that  §  17.13 
should  contain  clear  standards,  with 
reasonable  timeframes,  for  setting  the 
date,  time,  and  place  of  the  hearing  or 
prehearing  conference.  Further,  the 
comment  suggested  that  the  rules 
should  clarify  that  the  presiding  officer 
sets  all  hearing  dates. 

FDA  believes  that  it  is  currently  clear 
that  the  presiding  officer  sets  all  hearing 
dates.  However,  FDA  disagrees  that  the 
rules  should  set  timeframes  for  a 
hearing  or  prehearing  conference. 
Scheduling  depends  on  many  variables, 
including  the  schedule  of  the  presiding 
officer,  the  length  of  the  hearing,  the 
number  of  witnesses,  etc.  The  presiding 
officer  needs  flexibility  to  schedule 
prehearing  conferences,  testimony,  and 
biiefing  within  the  limits  set  forth  in  the 
regulation.  Accordingly,  additional 
specific  time  limitations  are  not  being 
added  to  the  regulations. 

44.  One  comment  requested  that 

§  17.13  explicitly  provide  that  either  the 
notice  of  hearing  or  the  complaint  state 
specifically  and  in  detail  each  violation 


alleged  and  the  fadual  basis  for  it.  The 
complaint  is  required  to  state  the 
allegations  of  liability  against  the 
respondent,  including  the  statutory 
basis  for  liability,  to  identify  the 
violations  that  are  the  basis  for  the 
alleged  liabilify,  and  to  state  the  reasons 
that  the  respondent  is  responsible  for 
the  violations.  In  addition,  the  notice  of 
hearing  requires  a  statement  as  to  the 
natiue  of  the  hearing  and  the  legal 
authority  and  jurisdiction  under  which 
the  hearing  is  to  be  held,  as  well  as  a 
description  of  the  procedures  for  the 
condud  of  the  hearing. 

FDA  declines  to  make  the  requested 
change.  The  agency  believes  that  the 
regulations,  including  §  17.5(b),  require 
that  a  complaint  provide  a  respondent 
with  a  reasonable  description  in 
suffident  detail  for  a  respondent  to  have 
a  fair  understanding  of  the  bases  for  the 
adion  and  the  issues  for  the  hearing. 
FDA  has  clarified  in  §  17.13  that  the 
notice  of  hearing  is  to  be  served  on  the 
respondent  after  the  answer  has  been 
filed. 

45.  Another  comment  expressed  the 
view  that  pro{>osed  §  17.13(f),  which  is 
now  §  17.13(e).  allows  ex  parte 
communications  between  the  Center 
and  the  presiding  officer  without 
participation  or  comment  by  the 
respondent.  The  comment  requested 
that  ex  parte  communications  not  be 
permitted. 

As  noted  in  comment  9  above,  §  17.20 
has  been  added  to  restrict  ex  parte 
communications  under  part  17. 
However,  FDA  believes  that  ex  parte 
contacts  are  necessary  with  resped  to 
scheduling  of  the  hearing  or  prehearing 
conference,  and  are  contemplated  for 
such  administrative  purposes.  Ex  parte 
scheduling  contacts  are  common  at 
agencies  throughout  the  Federal 
Government  and  are  not  improper  under 
§  17.20.  All  scheduling  decisions  made 
before  the  notice  of  hearing  is  served  are 
subjed  to  change  on  motion  of  the 
respondent,  in  any  event. 

Section  17.15 — Parties  to  the  Hearing 

46.  One  comment  argued  that  §  17.15 
should  specify  that  parties  may  settle 
issues  prior  to  the  hearing  without 
admitting  liability.  FDA  advises  that 
there  is  no  need  to  specifically  state  that 
the  parties  can  stipulate  that  a 
settlement  does  not  carry  with  it  an 
admission  of  liability. 

The  regulation  provides  that  the 
parties  may  agree  to  a  settlement  of  all 
or  a  part  of  the  matter.  It  would  be 
inappropriate  to  limit  by  regulation  the 
issues  that  may  or  may  not  be  covered 
in  a  settlement  ugreement.  The  final  rule 
allows  for  wide  latitude  in  settlement 
agreements. 
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47.  Another  comment  requested  that 
FDA  specifically  state  that  respondent's  '' 
counsel  may  be  present  and  participate 
at  the  hearing.  FDA  agrees,  and  has 
amended  the  regulation  to  add 

§  17.15(c)  accordingly. 

48.  A  comment  recommended  that  the 
final  rule  state  whether  a  settlement 
pursuant  to  §  17.15(b)  is  to  be 
incorporated  in  the  initial  decision  or  is 
instead  to  be  an  independent  agreement 
between  the  parties.  The  comment  went 
on  to  state  that,  if  the  settlement  is  to 

be  incorporated  in  an  independent 
agreement,  the  complaint  ^ould  be 
dismissed. 

FDA  advises  that  a  settlement 
agreement  is  to  be  an  independent 
agreement.  However,  FDA  believes  that 
it  is  not  necessary  to  require  the 
dismissal  of  the  complaint  upon  the 
filing  of  a  settlement  agreement,  as  the 
case  will  be  considered  resolved  and 
closed  by  the  filing  of  the  settlement 
agreement,  and  the  agreement  will  so 
provide. 

Section  17.17 — Summary  Decisions 

49.  A  comment  objected  to  the 
inclusion  of  a  siunmary  decision 
procedure  in  proposed  part  17.  FDA 
affirms  the  desirability  of  summary 
decision  procediues  in  this  context.  In 
many  situations,  the  facts  will  be 
undisputed  and  the  only  question  to  be 
decided  is  one  of  law.  In  such  cases, 
time  and  money  can  be  saved  through 
a  simimary  decision  procedure. 

50.  The  author  of  tne  same  comment 
urged  that,  if  simunary  decision 
procedures  are  retained,  time  to  respond 
to  a  motion  for  summary  decision 
should  be  30  days,  not  10.  FDA  agrees 
that  10  days  is  a  short  time  in  which  to 
respond.  Therefore,  FDA  is  extending 
from  10  to  30  days  the  period  in  which 
to  respond  to  a  motion  for  siunmary 
decision. 

51.  Another  comment  argued  that 
summary  judgment  for  the  Center 
should  never  be  granted  without  the 
filing  of  an  affidavit  prior  to  the  motion 
being  filed.  The  comment  asserts  that 
failure  to  require  an  initial  affidavit 
prior  to  a  motion  for  summary  decision 
denies  the  respondent  the  opportunity 
to  verify  the  facts  set  forth  in  the 
complainant's  pleadings. 

The  language  in  §  17.17  setting  forth 
the  use  of  affidavits  in  filing  for  a 
motion  for  summary  decision  is 
virtually  identical  to  the  language  in 
Rule  56  of  the  "Federal  Rules  of  Civil 
Procedure."  Respondent  may  oppose 
the  motion  for  summary  decision  with 
specific  facts  or  opposing  affidavits.  The 
presiding  officer  may  only  grant  the 
motion  if  the  pleadings,  affidavits,  and 
other  material  in  the  record  show  that 


there  is  no  genuine  issue  as  to  any 
material  fact.  Additionally,  the 
presiding  officer  may  direct  furthw 
evidentiary  proceedings  on  bets  still  at 
issue.  Accoidingly,  FDA  believes  the 
rule  provides  adequate  safeguards  fior 
the  due  process  rights  of  the  respondent 

52.  Another  comment  asked  the 
following:  (1)  Whether  or  not  a 
proceeding  will  be  stayed  pending  an 
interlocutory  appeal  granting  partial 
summary  decision,  and  (2)  whether 
judicial  review  of  such  a  decision  is  a 
prerequisite  to  interlocutory  relief. 

The  decision  to  stay  a  pioceeding 
pending  appeal  is  within  the  discretion 
of  the  presiding  officer,  who  will  make 
such  a  decision  based  on  the  facts  before 
him  or  her  at  the  time.  Similarly,  FDA 
believes  that  in  some  circimistanoes  it 
would  not  be  necessary  or  appropriate 
to  have  an  interlocutory  appeal  of  a 
presiding  officer's  partial  summary 
judgment  decision  on  dvil  money 
penalties.  A  decision  by  a  district  court 
granting  partial  siunmary  judgment  is 
usually  not  reviewable  by  the  court  of 
appeals  on  an  interlocutory  basis.  (See. 
e.g.,  *jng  V.  California  Co.,  224  F.2d  193 
(5th  Qr.),  cert,  denied.  352  U.S.  1007 
(1955);  Marino  v.  Nevitt,  311  F.2d  406 
(3rd  Cir.  1963);  Acha  v.  Blame,  570  F.2d 
57  (2nd  Cir.  1978).) 

53.  Another  comment  suggested  that 
respondents  should  be  given  an 
opportunity  to  conduct  discovery  before 
FDA  may  bring  a  motion  for  summary 
decision.  FDA  advises  that  the  presiding 
officer  has  the  discretion  to  deny  the 
motion,  grant  the  motion,  or  order  a 
continuance  to  permit  affidavits  or 
additional  evidence  to  be  obtained 
under  §  17.23(a). 

54.  Another  conunent  argued  that  a 
party  should  have  the  option  of  taking 
an  interlocutory  appeal  on  a  partial 
siunmary  decision  order  or  appealing 
the  issue  after  a  final  disposition  of  tibe 
entire  matter.  FDA  believes  that  a  party 
should  be  permitted  to  request 
interlocutory  appeal  and  has  amended 
§  17.17  and  added  §  17.18  accordingly. 

Economy  of  effort  dictates  that  partial 
summary  decisions  not  be  appealed 
routinely  to  the  entity  designated  by  the 
Commissioner  to  decide  appeals 
(currently  the  DAB)  on  an  interlocutory 
basis,  but  FDA  has  agreed  to  provide  the 
option  to  permit  interlocutory  appeal 
within  the  discretion  of  the  presiding 
officer  and  the  entity  hearing  the  ap[>eal. 
In  general,  appeal  of  all  issues  after  a 
final  disposition  of  the  entire  matter 
would  reduce  unnecessary  review  time 
for  resolution  of  civil  money  penalty 
cases. 

55.  One  comment  expressed  a  concern 
about  language  in  the  preamble  of  the 
proposed  rule  to  the  eUecX  that  the 


SMDA  permits  FDA  to  bypass  the 
administrative  hearing  procedure  and 
pursue  the  imposition  of  civil  money 
penalties  in  Federal  court.  FDA  has 
reconsidered  the  language  stated  in  the 
NPRM. 

The  statute  authorizes  assessment  of 
dvil  money  penalties  in  an 
administrative-procedure  under  the 
SMDA  (21  U.S.C  333(g)(2)).  and  this  is 
the  most  effident  manner  of  imposing 
dvil  money  penalties.  Judidal  review 
would  only  occur  in  the  United  States 
Court  of  Appeals  as  initiated  by  the 
respondent  (21  U.S.C  333(g)(3)). 

Section  17.19— Authority  of  the 
Presiding  Officer 

56.  A  comment  objected  that  §  17.19 
does  not  set  forth  criteria  upon  which 
the  presiding  officer  is  to  base  the 
assignment  of  a  hearing  date.  This 
hearing  date,  according  to  the  conunent, 
should  be  within  at  least  30  days  of  the 
giving  of  written  notice  in  all  hearings. 

FDA  does  not  believe  it  is  necessary 
to  set  forth  such  criteria.  The  presiding 
officer  will  set  dates  based  upon  factors 
such  as  his  or  her  own  schedule,  the 
length  of  the  hearing,  and  the  number  of 
witnesses.  FDA  hopes  that  hearings  will 
be  completed  expeditiously,  but  a  30- 
day  period  from  notice  until  actual 
hearing  may  not  be  enough  time  in 
complex  hearings. 

57.  A  conunent  complained  that 
proposed  §  17.l9(b)(14),  which  is  now 
paragraph  (b)(15),  does  not  define 
"related  or  similar  proceedings."  FDA 
chose  not  to  define  this  phrase  because 
of  the  difficulty  of  antidpating  all 
proceedings  that  might  be  "related  or 
similar."  "Ilie  comment  provides  no 
help  in  defining  the  phrase,  and  the 
agency  does  not  believe  that  a  definition 
is  necessary. 

58.  A  comment  argued  that  FDA 
should  not  have  the  power  to  subpoena 
documents  because  this  would 
impermissibly  broaden  FDA's 
enforcement  powere.  FDA  disagrees. 
Congress  has  spedfically  provided  that 
FDA  may  subpoena  documents  under 
certain  circumstances  in  civil  money 
penalty  proceedings.  (See  21  U.S.C. 
333(g)(2)(A)  and  21  U.S.C.  335(b)(1)(A)). 
This  statutory  authority  is  similar  to  that 
granted  to,  and  exercised  by,  other 
Federal  entities,  such  as  the  EPA  and 
the  HHS  Inspector  General,  and  the 
agency  expects  to  use  this  authority  to 
the  extent  provided  by  law.  (See 
paragraph  60  below.) 

59.  Yet  another  comment  complained 
that  proposed  §  17.19(b)(16),  which  is 
now  paragraph  (b)(17),  which  permits 
the  presiding  officer  to  "waive,  suspend, 
or  modify  any  rule,"  gives  too  much 
discretion  to  the  presiding  officer.  The 


comment  urged  that  this  language  be 
deleted.  FDA  disagrees.  Under  21  CFR 
12.70(m),  the  presiding  officer  in  formal 
FDA  evidentiary  hearings  has  had  this 
authority  for  many  years,  and  there  have 
been  fsw,  if  any.  allegations  that  this 
authority  has  been  abu^d. 

60.  One  comment  opposed  the 
authorizaticm  in  §  17.19(b)(5)  for 
issuance  of  subpoenas  by  the  presiding 
officer  in  proceedings  under  section 
303(g)(2)(A)  of  the  act  (21  U.S.C. 
333(g)(2)(A)).  The  author  of  the 
comment  stated  that  this  section  of  the 
SMDA  authorizes  only  an  investigative 
subpoena,  not  a  hearins  subpoena. 

FDA  disagrees  with  the  comment's 
interpretation  of  the  SMDA,  which,  in 
pertinent  part,  reads  as  follows:  "In  the 
course  of  any  investigation,  the 
Secretary  may  issue  subpoenas 
requiring  the  attendance  and  testimony 
of  witnesses  and  the  production  of 
evidence  that  relates  to  mattere  under 
investigation."  FDA  interprets  this  to 
allow  the  agency  to  issue  subpoenas 
related  to  a  civil  money  penalty 
proceeding  at  any  time,  induding 
diuing  the  adjudication  of  the  penalty. 
The  legislative  history  indicates  that  the 
agency  was  given  authority  to  subpoena 
records  and  witnesses  relevant  to  the 
dvil  penalty  proceeding.  In  addition, 
the  statutory  phrase  "attendance  and 
testimony  of  witnesses  and  the 
production  of  evidence"  reflects  an 
intention  that  the  testimony  and 
dociunents  be  useable  at  the  hearing 
itself. 

Section  17.23 — Discovoy 

61.  A  comment  stated  that  FDA 
should  authorize  depositions,  written 
inteiTogatories,  and  requests  for 
admissions.  The  comment  argued  that, 
while  brevity  and  economy  are 
worthwhile  goals,  respondents  need 
fuller  discovery.  The  comment  asserts 
that  discovery  depositions  are  necessary 
tools  in  the  formation  of  a  response  to 

a  dvil  money  penalties  complaint. 
Spedfically,  the  comment  objects  to  the 
presentation  of  hearing  testimony  orally 
without  the  opportunity  to  depose 
witnesses  before  the  hearing. 

FDA  disagrees,  and  does  not  believe 
that  additional  forms  of  discovery  are 
necessary  for  due  process  to  be  accorded 
to  respondents.  EPA  and  HHS 
adjudicative  procedures  provide  these 
discovery  mechanisms  under  their 
regulations  enacted  pursuant  to  the 
Program  Fraud  Civil  Remedies  Ad  (31 
U.S.C.  3801,  et.  seq.).  However,  31 
U.S.C.  3803(g)(3)(B)(ii)  requires  that 
discovery  be  authorized  to  the  extent 
allowed  by  the  presiding  officer.  The 
program  statutes  that  these  part  17 
provisions  implement  do  not  require 
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that  discovery  be  provided  and  FDA  is 
not  required  to  provide  for  discovery 
under  the  APA,  which  governs  these 
procedures.  (See  Pacific  Gas  and 
Electric  Co.  v.  F£J{.C..  746  F.2d  1383. 
1387  (9th  Or.  1984);  McClelland  v. 
Andrus,  606  F.2d  1278. 1285  P.C.  Cir. 
1979).) 

FDA  has  discretion  to  determine  the 
extent  of  discovery  to  which  a  party  is 
entitled  in  an  administrative  hearing.  In 
order  to  allow  the  parties  to  present  a 
witness'  testimony  in  the  event  that  a 
witness  would  be  unavailable  for  the 
hearing,  FDA  has  added  §  17.23(e)  to 
provide  for  depositions  in  limited 
dramistances.  Specifically,  the 
presiding  officer  may  order  depositions 
upon  a  showing  that  the  information 
sought  is  not  available  by  alternative 
methods  and  there  is  a  substantial 
reason  to  believe  that  relevant  and 
probative  evidence  may  not  otherwise 
be  preserved  for  presentation  by  a 
witness  at  the  hearing. 

In  order  to  provide  advance  notice  of 
each  witness'  testimony  pricv  to  cross- 
examination  at  the  hearing,  FDA  has 
changed  §  17.37(b)  to  require  that  direct 
testimony  of  witnesses  be  submitted  in 
written  form.  Section  17.25(a)  requires 
that  parties  exchange  written  testimony 
at  least  30  days  before  the  hearing.  This 
should  eliminate  any  concern  that  a 
party  may  be  imfairly  surprised  by  a 
witness'  testimony  presented  at  a 
hearing.  Section  17.19(b)(10)  has  also 
been  changed  to  authorize  the  presiding 
officer  to  recall  a  witness  for  additional 
testimony  upon  a  showing  of  good 
cause.  The  &ilure  of  a  party  to  provide 
written  dired  testimony  of  a  witness 
before  a  bearing  will  result  in  exdusion 
of  the  witness'  testimony. 

The  prehearing  production  of 
dociunents  and  exchange  of  exhibits  by 
both  parties,  coupled  with  the  right  to 
cross-examine  witnesses  at  the  hearing 
and  recall  witnesses  upon  a  showing  of 
good  cause,  obviates  the  need  for 
routine  depositions,  written 
interrogatories,  and  requests  for 
admission.  Recent  changes  to  the 
"Federal  Rules  of  Qvil  Procedure"  have 
significantly  reduced  the  number  of 
depositions  available  to  parties  in 
Federal  court  litigation  because  of  their 
expensive  and  time  consuming  nature 
(Fed.  R.  Qv.  Proc  30(a)(2)).  FDA 
believes  that  its  provision  for  written 
dired  testimony  is  more  cost  effective 
for  all  concerned.  Additionally,  to 
ensure  timely  exchange  of  documents 
between  the  parties,  §  17.23(a}  has  been 
changed  to  require  that  requests  for 
production  of  dociunents  be  answered 
30  days  after  the  request,  and  that  the 
request  be  made  no  later  than  60  days 


before  the  hearing,  unless  otherwise 
ordered  by  the  presiding  officer. 

62.  Another  conunent  argued  that 

§  17.23  should  spedfically  authorize  the 
presiding  officer  to  grant  protective 
orders  for  trade  secrets  and  confidential 
commerdal  information. 

FDA  agrees  and  has  added  a  new 
paragraph  to  §  17.l9(b)(18)  to  the  final 
rule  autnorizing  the  presiding  officer  to 
issue  protective  orden  for  the  protection 
of  trade  secrets  and  confidential 
commercial  information.  In  order  to 
refled  this  change  and  to  eliminate  any 
confusion  that  resulted  from  the 
proposed  rule,  FDA  has  revised 
SS  17.28, 17.33,  and  17.41  to  more 
clearly  state  the  disdosure  rules  related 
to  part  17  hearings.  Additionally,  in 
$  17.23(d)(3)  FDA  has  added  that  the 
burden  of  showing  that  a  protective 
order  is  necessary  is  on  the  party 
seeking  the  order. 

63.  A  conunent  argued  that  §  17.23 
should  spedfically  exempt  "privileged" 
information  from  access  by  FDA,  even 
under  a  protective  order.  'The  comment 
expressed  concern  that  the  subsection 
authorizing  the  presiding  officer  to  grant 
a  protective  order  does  not  address  trade 
secrets  and  confidential  commerdal 
information. 

The  agency  believes  that  it  would  not 
be  appropriate  for  FDA  to  be  denied 
access  to  such  information.  FDA 
typically  has  broad  access  to 
confidential  documents  through  its 
regulatory  activities  and  carefully 
safeguards  the  confidentiality  of  those 
documents.  As  discussed  in  comment 
62,  the  presiding  officer  is  authorized  to 
issue  a  protedive  order  that  will  prevent 
public  disclosure  of  such  information. 

Section  17.25 — Exchange  of  Witness 
Lists,  Witness  Statements,  and  Exhibits 

64.  A  comment  took  issue  with  the 
harshness  of  the  "extraordinary 
drcumstances"  test  for  relief  for  failure 
to  exchange  witness  lists,  statements, 
and  exhibits.  The  author  argued  that 
this  relief  should  be  granted  only  when 
a  party  did  not  substantially  comply  or 
noncompliance  was  in  bad  faith. 

FDA  oisagrees  with  the  comment's 
interpretation  of  proposed  §  17.25(b)(2). 
However,  the  agency  has  clarified  that 
8 17.25  (b)(2)  and  (b)(3)  refer  to  the 
timely  exchange  of  witness  lists  under 
§  17.25(a).  The  exclusion  of  other 
evidence  not  exchanged  in  accordance 
with  §  17.25(a)  is  wiUiin  the  discretion 
of  the  presiding  officer  as  noted  in 
§  17.25(b)(1).  The  agency  believes  that  it 
is  fair  and  appropriate  to  grant  relief 
fitim  sanctions  for  failure  to  follow  the 
requirements  for  the  timely  exchange  of 
witness  lists  only  if  there  are 
"extraordinary  circumstances." 
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To  provide  additional  time  for  the 
parties  to  prepare  for  the  hearing,  FDA 
has  changed  the  deadline  for  the 
exchange  of  witness  lists,  exhibits,  and 
prior  written  statements  of  witnesses 
from  15  days  to  30  days  before  the 
hearing.  Section  17.25(c)  has  also  been 
changed  to  add  that  objections  to 
authenticity  of  documents,  exchanged 
pursuant  to  §  17.25(a),  must  be  made  no 
later  than  5  days  before  the  hearing,  or 
the  documents  will  be  deemed 
authentic. 

Section  17.27 — Hearing  Subpoenas 

65.  A  comment  argued  that  the 
authority  of  the  presiding  officer  under 
§  17.27  to  subpoena  witnesses  broadens 
FDA's  power  and  is  not  authorized 
under  the  PDMA  and  the  NCAOA.  FDA 
agrees  that  because  neither  the  PDMA 
nor  the  NCVIA  grants  FDA  subpoena 
powers,  §  17.27  should  not  be  made 
applicable  to  hearings  under  these 
statutes. 

FDA  is  altering  §  17.27  to  clarify  that 
subpoenas  may  only  be  issued  by  the 
presiding  officer  to  the  extent 
authorized  by  law.  In  order  to  ensure 
that  a  party  can  prove  that  a  witness  has 
been  served  with  a  subpoena,  FDA  has 
deleted  the  provision  on  service  of 
subpoenas  by  first-class  mail.  Revised 
§  17.27(e)  provides  that  subpoenas  shall 
be  served  in  the  manner  prescribed  for 
service  of  a  complaint  in  §  17.7. 

Section  17.30 — Computation  of  Time 

66.  Another  comment  contended  that 
the  "less  than  7  days"  time  period 
stated  in  proposed  §  17.30(b)  should  be 
changed  to  be  "less  than  11  days"  if  the 
summary  decision  response  time  in 

§  17.17  remains  at  10  days.  The 
comment  explained  that  Rule  6(a)  of  the 
"Federal  Rules  of  Civil  Procedure"  uses 
the  "less  than  11  days"  rule  specifically 
to  avoid  routine  requests  for  extension 
of  the  10-day  time  for  responding  to 
most  motions,  a  period  that  may  include 
only  5  business  days.  FDA  is  changing 
the  svunmary  decision  response  time  to 
30  days  (see  paragraph  50),  which 
should  obviate  the  need  for  routine 
requests  for  extension  of  the  time  for 
responding  to  motions  for  summary 
decision. 

Section  17.33 — ^The  Hearing  and  Burden 
of  Proof 

67.  A  comment  urged  that  the 
presiding  officer  be  required  to  exclude 
from  the  public  portion  of  a  hearing  all 
evidence  involving  what  he  or  she  has 
determined  to  be  trade  secrets  or 
confidential  commercial  information. 
FDA  believes  that  this  is  unnecessbiy. 

The  agency  has  revised  §  17.33(d)  to 
clarify  the  scope  of  information  that 


may  be  presented  in  a  closed  hearing. 
Under  §  17.33  the  presiding  officer  will 
apply  existing  laws  and  regulations  to 
protect  trade  secrets  and  confidential 
commercial  information  from  public 
disclosure. 

68.  Yet  another  comment  urged  that 
the  Center  be  required  to  prove  its  case 
by  "clear  and  convincing  evidence"  in 
light  of  what  the  comment  refers  to  as 
the  extremely  broad  definitions  of 
punishable  acts  in  §  17.3,  rather  than  by 
a  "preponderance  of  evidence"  as 
provided  for  in  the  proposal. 

FDA  believes  that  the  definitions  in 
§  17.3  as  revised  provide  adequate 
explanation  of  the  defined  terms.  The 
acts  for  which  civil  money  penalties 
may  be  assessed,  however,  are 
delineated  in  the  various  statutory 
schemes  for  civil  penalties  to  which  part 
17  applies.  The  "preponderance  of 
evidence"  test  is  common  in  many  dvil 
proceedings,  and  is  the  appropriate 
standard  of  proof  to  be  applied  by  the 
presiding  officer  vuider  5  U.S.C.  556(d). 
(See  Sea  Island  Broadcasting  of  S.C.  v. 
Federal  Communications  Commission, 
627  F.2d  240  (D.C.Cir.),  reh.  den.,  cert, 
denied.  449  U.S.  834  (1980).)  FDA 
rejects  the  comment. 

Section  17.34 — Determining  the 
Amount  of  Penalties  and  Assessments 

69.  Two  comments  urged  that  FDA 
include  "degree  of  culpability"  as  a 
factor  in  determining  the  amount  of  a 
civil  money  penalty  under  §  17.34.  The 
degree  of  culpabihty  is  listed  as  a  factor 
to  be  considered  in  21  U.S.C. 
333(g)(2)(B).  Because  the  statutory  civil 
money  penalty  provisions  implemented 
by  this  regulation  differ,  FDA  has 
referenced  the  statutory  scheme  under 
which  the  penalty  is  assessed  for 
purposes  of  determining  the  amount  of 
penalty,  rather  than  listing  factors  in 

§  17.34.  Accordingly,  FDA  rejects  the 
comment. 

70.  Another  comment  argued  that 
FDA  should  factor  in  the  degree  to 
which  a  respondent  has  cooperated  with 
FDA.  FDA  believes  that  the  presiding 
officer  could  properly  consider  the 
extent  of  cooperation  under  the 
authority  provided  in  §  17.34(c). 

Section  17.35 — Sanctions 

71.  Another  comment  argued  that  the 
sanctions  section  (§  17.35)  is  unclear, 
unnecessarily  harsh,  and  goes  beyond 
the  authority  delegated  to  FDA.  The 
comment  urged  FDA  to  describe  the 
types  of  misconduct  to  which  the 
section  applies  and  to  limit  sanctions. 
Such  sanction  provisions  are  not  novel. 
For  example,  they  are  included  in 
regulations  used  by  EPA  and  HHS  to 
impleitient  statutory  civil  money 


penalty  provisions  and  are  designed  to 
enable  the  presiding  officer  to  manage 
prooeedings  effectively.  FDA  cannot 
anticipate  all  types  of  misbehavior  and 
misconduct  that  could  give  rise  to 
sanctions.  Further,  FDA  cannot 
anticipate  what  sanctions  may  be 
appropriate  for  particular  conduct  in  a 
particular  situation.  The  presiding 
officer  must  have  discretion  in  this  area, 
and  §  17.35  is  consistent  with  the 
discretion  that  may  be  delegated  to  the 
presiding  officer  under  the  APA  (5 
U.S.C.  556(c)).  FDA  therefore  decUnes  to 
accept  the  comment. 

72.  A  comment  argued  that  FDA 
needs  to  provide  a  means  of  appeal  of 
an  order  of  the  presiding  officer 
imposing  sanctions.  FDA  agrees. 
Sanctions  should  be  subject  to  requests 
for  interlocutory  appeal.  Section  17.18 
has  been  added  to  allow  for 
interlocutory  appeal  of  matters  certified 
by  the  presiding  officer  to  need 
immediate  review.  However,  the  rule 
does  not  contain  a  provision  for  the 
automatic  stay  of  proceedings  before  the 
presiding  officer  pending  appeal. 

73.  A  comment  argued  that  the 
sanctions  listed  in  §  17.35  are  too  harsh 
and  that  financial  penalties  might  be 
more  appropriate  than  the  loss  of  the 
right  to  defend  against  or  prosecute  a 
civil  money  penalty  claim. 

FDA  disagrees.  The  sanctions 
imposed  in  §  17.35  are  similar  to 
sanctions  available  under  Rule  37  of  the 
"Federal  Rules  of  Civil  Procedure,"  as 
well  as  under  the  Program  Fraud  Civil 
Remedies  regulations  of  EPA  and  HHS, 
and  are  a  justifiable  means  of 
compelling  the  parties  jo  adhere  to  the 
orders  and  rulings  of  the  presiding 
officer.  As  in  a  proceeding  before  a 
judge  in  Federal  court,  a  party's 
recalcitrance  in  disobeying  a  presiding 
officer's  order  in  an  administrative 
hearing  should  not  be  tolerated.  The 
wide  range  of  sanctions  listed  in  §  17.35 
provide  flexibility  for  the  presiding 
officer  who  might  be  presented  with  a 
party's  failure  to  comply  with  an  order 
through  refusal  or  neglect. 

74.  In  coimection  with  appellate 
rights,  one  comment  urged  that  the 
parties  be  afforded  the  right  of  judicial 
review  of  sanctions  imposed  during  a 
part  17  hearing. 

FDA  advises  that  it  has  no  authority 
to  provide  for  an  appeal  to  the  courts 
before  the  agency's  final  decision  is 
issued.  Under  §  17.51,  the  final  decision 
constitutes  final  agency  action  which  is 
subject  to  judicial  review.  The  entire 
record  that  forms  the  basis  of  the  final 
decision  would  be  available  to  the 
reviewing  Court  of  Appeals. 

75.  Another  comment  disagreed  with 
proposed  §  17.35(g),  which  provides 


that  the  presiding  officer  may  order  a 
party  to  pay  expenses.  This  remedy,  the 
author  argued,  is  unenforceable  and 
outside  the  authority  of  the  Government 
to  provide. 

FDA  does  not  agree  that  it  lacks  the 
authority  or  that  such  an  order  of  the 
presiding  officer  is  unenforceable. 
However,  because  of  the  wide  range  of 
other  sanctions  available  to  the 
presiding  officer  for  regulating  the 
conduct  of  the  hearing,  FDA  has  made 
the  change  requested  by  the  conunent 
and  eliminated  §  17.35(g)  as  proposed. 

Section  17.37 — Witnesses 

76.  One  comment  took  issue  with 
what  was  viewed  as  a  requirement  that 
a  cross-examining  party  pay  a  witness' 
travel  expenses  in  a  situation  where 
direct  testimony  was  submitted  in 
writing.  This  was  not  FDA's  intention  in 
drafting  §  17.37.  FDA  advises  that  it 
intends  that  a  party  submitting  a 
witness'  testimony  in  writing  is 
responsible  for  paying  the  travel  and 
other  expenses  of  that  witness  oa  cross^ 
examination  at  the  hearing.  FDA  has 
added  §  17.37(g)  to  clarify  its  intention. 

77.  A  comment  objected  to  §  17.37 
because  it  could  be  interpreted  to  permit 
rebuttal  witnesses  and  evidence  to  be 
submitted  without  any  provision  for 
discovery  or  identification,  as  provided 
for  in  connection  with  a  party's 
presentation  of  its  case  in  chief.  FDA 
advises  that,  because  rebuttal  testimony 
and  other  rebuttal  evidence  are  limited 
in  scope  and  in  quantity,  requirements 
for  notice  and  discovery  are  not 
necessary.  Thus,  FDA  is  not  specifically 
providing  for  discovery  or  notice  of  a 
rebuttal  witness'  appearance.  However, 
§  17.39(g)  allows  the  presiding  officer  to 
permit  the  parties  to  introduce  rebuttal 
witnesses  and  evidence.  Implicit  in  this 
authority  is  the  authority  to  set  the 
terms  of  rebuttal  testimony,  as  justice 
may  require. 

78.  Yet  another  comment  argued  that 
§  17.37(e)  is  unduly  broad  in  permitting 
cross-examination  of  witnesses  on 
matters  other  than  those  within  the 
scope  of  his  or  her  direct  examination. 
The  comment  recommended  that  the 
rules  for  cross-examination  be 
predicated  upon  the  "Federal  Rules  of 
Evidence." 

FDA  disagrees.  In  the  interest  of  truth 
seeking  in  general  and  in  the  interest  of 
procedural  economy,  FDA  prefers 
§  17.37(e)  as  proposisd.  This  provision  is 
similar  to  what  EPA  and  HHS  provide 
in  their  Program  Fraud  Civil  Remedies 
of  regulations,  which  give  the  presiding 
officer  discretion  to  allow  cross- 
examinaticm  of  witnesses  beyond  the 
scope  of  their  direct  examination,  rather 
than  limiting  cross-examination  to  only 


those  matters  within  the  scope  of  direct 
examination.  Otherwise,  the  opposing 
party  would  have  to  request  that  a 
subpoena  be  issued  to  a  witness  by  the 
presiding  officer,  making  the  witness  its 
own  in  a  manner  that  imnecessarily 
wastes  time. 

Section  17.39 — ^Evidence 

79.  One  comment  objected  to  §  17.39 
to  the  extent  that  it  renders  privileged 
information  nondiscoverable.  Section 
17.39  is  similar  to  Rule  45  of  the    : 
"Federal  Rules  of  Civil  Procedure," 
which  allows  privileged  information  to 
be  withheld  by  a  person  responding  to 
a  subpoena.  FDA  rejects  the  comment. 

80.  Another  comment  objected  to 
language  in  §  17.39(b),  which  allows  the 
presiding  officer  discretion  to  apply  the 
"Federal  Rules  of  Evidence."  According 
to  the  cqtpiment,  the  presiding  officer  is 
given  authority  to  invoke  the  "Federal 
Rules  of  Evidence"  in  an  arbitrary  and 
capricious  fashion,  which,  the  comment 
alleges,  abridges  the  due  process  rights 
of  both  parties.  The  comment  does  not, 
however,  provide  any  details  to  support 
its  assertion. 

FDA  disagrees  with  the  coimnent.  To 
the  contrary,  under  §  17.39(b)  the 
presiding  officer  is  allowed  to  apply  the 
"Federal  Rules  of  Evidence"  when 
appropriate  which  is  similar  to  what 
EPA  and  HHS  provide  in  their  Program 
Fraud  Civil  Remedies  regulations. 
Section  17.39(f)  has  been  changed  to 
substitute  the  relevant  language  of  Rule 
408  of  the  "Federal  Rules  of  Evidence" 
in  place  of  the  reference  to  Rule  408  in 
the  proposed  rule. 

Section  17.41 — ^The  Administrative 
Record 

81.  A  comment  suggested  that  §  17.41 
should  include  an  explicit  exemption  to 
the  "open  record"  provision,  not  subject 
to  the  discretion  of  the  presiding  officer, 
if  the  officer  has  determined  that  a 
portion  of  the  record  contains  trade 
secrets  or  confidential  commercial 
information. 

FDA  believes  this  to  be  a  good 
suggestion,  and  has  so  provided.  Trade 
secrets,  confidential  commercial 
information,  information  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy,  or  other  information  that  would 
be  withheld  from  public  disclosiue 
under  21  CFR  part  20  are  1o  be  protected 
from  disclosure  by  order  of  the 
presiding  officer.  Additionally,  FDA  is 
amending  21  CFR  20.86,  concerning 
disclosure  of  information  in 
administrative  proceedings,  to  include 
part  17. 

82.  Another  comment  was  concerned 
that  the  {voposal  does  not  contain  a 


provision  authorizing  the  correction  of 
the  hearing  transcript  and 
recommended  that  a  provision  similar 
to  that  contained  in  21  CFR  12.98(d)  be 
included  in  §  17.41.  FDA  has  made  the 
requested  change  in  §  17.41(a). 

Section  17.43 — ^Posthearing  Briefs 

83.  A  comment  objected  to  the 
requirement  that  briefs  be  filed 
simultaneously  and  be  limited  to  30 
pages.  According  to  the  comment,  these 
restrictions  may  prejudice  respondents, 
however,  the  comment  does  not  state 
how  respondents  may  be  prejudiced. 

Under  §  17.43,  a  party  may  filea 
longer  brief  if  the  presiding  officer  iias 
found  that  the  issues  in  the  proceeding 
are  so  complex  at  the  administrative 
record  is  so  voliuninous  as  to  justify 
longer  briefs.  In  the  absence  of  a 
showing  that  simultaneous  briefs  will 
prejudice  a  party  unfairly,  FDA  sees  no 
reason  to  change  this  requirement. 
Additionally,  parties  may  file  proposed 
findings  of  fact  and  conclusions  of  law. 
FDA  has  added  to  §  17.43  that  proposed 
findings  of  feet  and  conclusions  of  law 
are  also  limited  to  30  pages  unless  the 
presiding  officer  orders  otherwise. 

84.  Another  comment  requested  that 
§  17.43  be  clarified  to  state  whether  the 
30-page  limitation  includes  exhibits  and 
attachments.  FDA  advises  that  the  30- 
page  limitation  does  not  include 
exhibits  and  attachments  unless  some 
material  is  made  part  of  an  exhibit  or 
attachment  to  avoid  the  30-page  ^ 
limitation  when  the  material  should 
reasonably  have  been  included  in  the 
main  portion  of  the  brief  itself. 

Section  17.45 — ^Initial  Decision 

85.  One  comment  complained  that 
requiring  the  presiding  officer  to  decide 
the  case  within  90  days  will  inherently 
increase  the  risk  of  an  incorrect  result, 
thereby  allegedly  denying  due  process. 
FDA  disagrees.  Ninety  days  should  be 
an  ample  amount  of  time  for  a  presiding 
officer  to  decide  most  part  17  hearings. 
If  the  presiding  officer  needs  more  time, 
he  or  she  may  request  that  the  entity 
deciding  the  appeal  set  a  new  deadline 
under  S  17.45(c).  As  stated  in  the 
preamble,  the  DAB  will  be  deciding,  at 
least  initially,  appeals  to  the 
Commissioner  for  presiding  officer 
decisions  under  this  part,  including  a 
presiding  officer's  request  for  extending 
deadlines. 

86.  Another  comment  urged  FDA  to 
include  timeframes  for  extensions  of 
deadlines  for  rendering  an  initial 
decision.  This  would  assure  a  s]>eedier 
process,  according  to  the  comment.  FDA 
disagrees.  It  is  difficult  if  not  impK>ssible 
to  set  forth  in  a  regulation  the  criteria 
for  extending  timeframes  in  issuing 
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hearing  decisions.  FDA  believes  that 
attemptinB  to  do  so  would  be 
unworkable. 

87.  Yet  another  comment  urged  that 
the  initial  decision  be  required  to 
include  a  discussion  of  the  reasons  for 
the  findings  and  conclusions  upon 
which  the  decision  is  based.  However, 
§  17.45  already  requires  that  the  initial 
decision  shall  contain  findings  of  fact, 
conclusions  of  law,  and  the  amount  of 
any  penalties  imposed.  Section  17.45(b) 
further  elaborates  on  this  requirement. 
In  FDA's  view,  the  regulation  as 
proposed  does  not  permit  a 
"conclusory"  initial  decision  as  the 
comment  seems  to  presuppose.  FDA 
declines  to  make  the  requested  change. 

88.  One  comment  requested  that 

§  17.45  provide  that  the  initial  decision 
be  automatically  stayed  pending 
disposition  of  an  appeal  or  motion  for 
reconsideration.  FDA  disagrees.  The 
agency  does  not  believe  that  such  a 
provision  is  necessary  since  no  dvil 
money  penalty  can  be  imposed  until 
there  has  been  final  agency  action.  The 
initial  decision  would  not  become  final 
agency  action  until  any  appeal  has  been 
acted  on,  the  appeal  time  has  expired, 
or  the  respondent  has  stated  an 
intention  not  to  seek  an  appeal. 

89.  Another  comment  recommended 
that  the  word  "may"  (in  §  17.45(c)),  as 
it  applies  to  the  Commissioner's 
authority  to  set  a  new  timeframe  for 
issiiing  the  initial  decision,  be  changed 
to  "shall."  This,  the  comment  alleges, 
would  preclude  indefinite  delay  in  the 
issuance  of  an  initial  decision.  FDA 
declines  to  adopt  this  comment.  As 
indicated  under  comment  86,  FDA 
believes  it  would  be  unworkable  to 
specify  all  the  criteria  for  determining 
when  timeframes  for  issuing  initial 
decisions  may  be  extended.  FDA 
reaffirms  its  intention  that  all  such 
decisions  be  made  promptly. 

Section  17.47 — ^Appeals 

90.  A  comment  suggested  that  §  17.47 
should  be  modified  to  explicitly  provide 
for  an  automatic  stay  of  a  decision 
pending  an  appeal  or  motion  for 
reconsideration.  As  stated  in  a  prior 
response  (see  paragra{^  88  above),  such 
an  automatic  stay  is  not  necessary. 

91.  A  comment  requested  that  FDA 
make  clear  that  the  Commissioner's 
decision,  which  has  been  delegated  to 
the  DAB,  not  to  consider  an  appeal  or 
the  affirmation  of  the  presiding  officer's 
decision  on  appeal  constitutes  final 
agency  action  subject  to  judicial  review. 
FT)A  agrees  with  the  comment  and 
affirms  that  such  events  do  constitute 
final  agency  action.  However,  the 
agency  sees  no  reason  to  amend  any 
regulation  to  accomplish  this.  This 


statement  in  the  preamble  should 
suffice. 

92.  A  comment  urged  that  oral 
argument  of  an  appeal  to  the  entity 
designated  by  the  Commissioner  to 
decide  appeals  (currently  the  DAB)  be 
allowed.  FDA  disagrees.  Oral  argument 
woiild  not  provide  the  DAB  with  any 
additional  information  that  could  not  be 
included  in  the  briefe  allowed  to  be 
filed  by  the  parties  under  §  17.47.  The 
time  required  to  conduct  oral  argument 
does  not  justify  any  advantage  that 
might  be  gaineid  from  it. 

93.  A  comment  urged  that  FDA  allow 
60  days  for  submission  of  an  appellate 
brief,  especially  considering  the 
complexity  of  likely  issues.  The 
comment  cites  the  part  12  practice  of 
allowing  60  days  for  an  appellate  brief. 
FDA  disagrees  with  the  comment.  The 
agency  believes  that  issues  raised  in  part 
17  hearings  will  generally  be  less 
complex  and  the  volume  of  testimony 
smaller  than  is  the  case  concerning  part 
12  hearings.  Thus,  30  days  should  oie 
sufficient.  If  not,  §  17.47  provides  for 
extensions  upon  a  showing  of  good 
cause. 

94.  A  comment  alleged  that  proposed 
$  17.47(f),  which  has  been  redesignated 
as  §  17.47(g),  fevors  appellees  (which  it 
alleges  will  usually  be  the  Center)  by 
allowing  the  appellee  to  make  any 
argument  bascKl  on  the  record  in  support 
of  the  initial  decision  or  decision 
granting  sxmmiary  decision.  This,  the 
comment  alleges,  is  imfair  because  the 
appellant  does  not  have  as  much 
leeway. 

FDA  disagrees.  The  appellant  has  the 
discretion  to  determine  the  specific 
exceptions  to  the  initial  decision  that 
are  to  be  urged  on  appeal.  Section 
17.47(c)  has  been  changed  to  clarify  that 
in  the  notice  of  appeal  the  appellant 
must  identify  and  support  specific 
exceptions  with  citations  to  the  record 
and  explain  the  basis  for  the  exceptions. 
Since  the  appellant  may  urge  whatever 
exceptions  it  finds  appropriate,  FDA 
sees  no  prejudice  in  allowing  the 
appellee  to  make  arguments  on  matters 
contained  in  the  record.  If  the  entity 
deciding  the  appeal  (currently  the  DAB) 
reverses  on  issues  that  the  presiding 
officer  considered  pivotal,  it  may  still 
affirm  on  other  grounds  if  the  appellee 
has  raised  such  other  groimds  below. 
There  should  be  no  prejudice  to  either 
side  as  both  sides  have  the  record  before 
them  and  can  brief  on  appeal  all  issues 
raised  in  it  As  explained  in  paragraph 
95  below,  FDA  is  amending  §  17.470i)  to 
allow  the  DAB  to  request  additional 
briefing  when  an  issue  has  not  been 
adequately  briefed  by  the  appellant. 

95.  Similar  objection  was  raised  to 

§  17.47(g),  relating  to  the  appellee's  right 


to  make  any  argmnent  based  on  the 
record.  The  comment  stated  that  if  the 
purpose  of  this  provision  is  to  allow  the 
appellee  to  anticipate  sua  sponte 
decisions  by  the  Commissioner 
favorable  to  the  appellant,  the  regulation 
would  be  better  if  recast  as  allowing  the 
Commissioner  to  request  both  parties  to 
address  issues  not  raised  by  the 
appellant  but  determined  to  be 
important  by  the  Commissioner. 

As  previously  discussed,  the 
Commissioner  has  initially  designated 
the  DAB  to  conduct  appeals  of  dvil 
money  penalty  proceeoings  under  this 
part.  FDA  advises  that  the  piirpose  of 
the  provision  in  $  17.47(g)  is  to  allow 
the  DAB  or  other  entity  dedding  the 
appeal  to  affirm  a  decision  based  on 
issties  raised  before  the  presiding  officer 
but  that  did  not  serve  as  a  basis  rar  the 
presiding  officer's  dedsion.  This  will 
allow  the  entity  dedding  the  appeal  to 
overrule  the  presiding  officer  on  an 
issue  considered  pivotal  by  the 
presiding  officer,  out  nevertheless  to 
dedde  the  matter  in  favor  of  the 
appellee  on  other  issues  based  on 
evidence  adduced  at  the  hearing. 
However,  FDA  agrees  with  the  comment 
that  the  entity  dedding  the  appeal  may 
wish  to  dedde  an  issue  that  is  not  fully 
briefed  by  both  parties.  Therefore,  FDA 
is  amendiing  §  17.47(h)  to  allow  that 
entity  discretion  to  request  additional 
briefing  if  it:  (a)  Proposes  to  affirm  an 
initial  decision  based  on  arguments  not 
fully  briefed  by  appellant,  and  (b) 
believes  that  additional  briefing  is 
necessary. 

96.  One  comment  took  issue  with  the 
review  standard  of  "substantial 
evidence  on  the  w[hole  record"  in 
§  17.47.  The  comment  argued  that  the 
standard  of  substantial  evidence  on  the 
whole  record  is  applicable  for  appellate 
court  review  of  ag«icy  action,  but 
should  not  be  applied  by  an  agency 
head  when  the  agency  does  not  preside 
at  the  evidentiary  hearing  imder  the 
APA,  5  U.S.C.  557(b).  The  comment 
went  on  to  state  that  the  burden  of  proof 
by  a  preponderance  of  the  evidence 
rests  upon  the  complainant  under  5 
U.S.C.  556(d). 

FDA  agrees  that  the  appropriate 
burden  of  proof  before  the  presiding 
officer  is  a  preponderance  of  the 
evidence,  as  explained  in  paragraph  68 
above.  However,  the  agency  may  limit 
review  of  the  initial  dedsion  by  the 
presiding  officer  if  the  powers  of  review 
have  been  limited  by  rule.  See  5  U.S.C 
557(b). 

FDA  has  provided  that  an 
administrative  law  judge  serve  as  the 
fact  finder  in  its  civil  money  penalty 
actions.  As  the  hct  finder,  the  presiding 
officer  is  required  to  make  his  or  her 


findings  based  on  the  preponderance  of 
the  evidence  standard. 

When  an  appeal  is  made  to  the  DAB 
under  part  17,  the  DAB,  if  it  deddes  to 
review  the  initial  dedsion,  will  review 
disputed  issues  of  fad  based  on  the 
standard  of  whether  the  initial  dedsion 
is  supDOTted  by  substantial  evidence  on 
the  whole  record.  Additionally,  the  final 
regulation  in  §  17.47  has  set  the 
standard  of  review  on  a  disputed  issue 
of  law  to  be  whether  the  initial  dedsion 
is  erroneous.  These  standards  of  review 
are  similar  to  the  HHS  regulation  on 
appeals  of  Medicare  exdusions,  42  CFR 
part  1005.  The  purpose  of  limiting  the 
scope  of  tin  DAB's  review  of  appeals 
from  the  presiding  officer  is  to  allow  the 
presiding  officer  to  serve  as  the  fad 
finder  and  to  limit  the  DAB's  reviewing 
powers  to  be  similar  to  that  of  an 
appellate  court.  The  APA  permits  the 
standards  of  review  set  forth  in  §  17.47 
for  the  DAB's  review  of  initial  and 
summary  dedsions  by  the  presiding 
officer. 

97.  Another  comment  suggested  that 
only  the  respondent  shouldbe 
permitted  to  appeal  an  adverse  initial 
dedsion.  The  comment  supports  its 
argument  by  noting  that  FDA's  proposed 
procedures  did  not  follow  the  EPA 
model,  which  predudes  appeals  by  any 
party  other  than  the  defendant. 
However,  as  the  comment  points  out, 
the  EPA  provision  tracks  the  statute,  31 
U.S.C  3803(i)(2)(A)(i),  with  procedures 
that  are  statutorily  imposed  on  EPA. 

In  enacting  the  civil  money  penalty 
provisions  in  the  statutes  to  which  this 
regulation  applies,  Congress  did  not 
choose  to  prescribe,  other  than  in  a 
general  manner,  the  administrative 
procedures  to  be  followed  in  FDA's 
assessment  of  dvil  money  penalties. 
FDA  therefore  does  not  believe  the 
Center  should  be  preduded  fit>m 
requesting  the  D^  to  review  an  initial 
dedsion  with  which  the  Center 


The  comment  questioned  the  fairness 
of  allowing  the  Center  to  appeal  an 
initial  decision  in  favor  of  the 
respondent.  Because  FDA  has  revised 
the  appeals  provisions  in  the  final  rule 
to  designate  the  DAB,  at  least  initially, 
to  make  the  dedsion  for  the 
Commissioner,  the  independent  review 
by  the  DAB  should  eliminate 
speculation  of  possible  bias  of  the 
reviewing  authority.  FDA  notes  that  in 
dvil  cases  where  the  United  States  is  a 
party  plaintiff,  district  court  decisions 
that  are  adverse  to  the  plaintiff  may  be 
subjed  to  appeal  by  the  plaintiff. 

For  example,  the  ad  (21  U.S.C. 
360pp(a))  provides  tliat  Federal  distrid 
courts  shall  have  jurisdiction  over  civil 
penalties  arising  from  prohibited  acts 


(21  U.S.C  360oo)  potaining  to  the 
regulation  of  electronic  products.  If  the 
United  States  disagrees  with  a  distrid 
court  judgment  as  to  the  amount  or  lack 
of  penalty,  the  Federal  Rules  of 
Appellate  Procedure  (Rule  4)  authorize 
an  appeal.  Under  part  17,  the  Center's 
right  to  appeal  an  initial  dedsion  to  the 
DAB  is  consistent  with  appellate  review 
authorized  for  dvil  cases  in  Federal 
distrid  courts. 

In  cases  that  are  appealed  to  the  DAB, 
the  DAB  will  normally  issue  a  dedsion 
within  60  days.  In  dnnmistances  where 
that  is  not  practicable,  the  DAB  will 
notify  the  parties  of  the  antidpated  time 
period  for  ruling  on  the  appeal. 
Accordingly,  §  17.47(j)  has  been 
changed  to  add  "if  practicable"  to  the 
60-day  timeframe  for  the  DAB's 
dedsion. 

98.  A  comment  requested  that  the 
time  to  file  an  appeal  be  set  at  60  days 
and  that  the  time  to  submit  a  brief  be  set 
by  the  presiding  officer.  FDA  disagrees, 
llie  only  reason  given  by  the  author  of 
the  comment  for  this  extension  of  time 
is  that  the  issues  involved  are  likely  to 
be  more  factually  and  legally  complex 
than  those  in  the  typical  dvil  penalty 
adjudications  by  other  agencies. 
Ftuther,  the  comment  suggested  that  a 
change  in  the  deadlines  would  avoid 
routine  requests  for  extension  of  time. 

The  agency  believes  that  it  is  far  from 
clear  that  the  issues  involved  in  part  17 
hearings  will  be  more  fadually  and 
legally  complex  than  those  in  "typical 
dvil  penalty  adjudication."  However,  in 
order  to  alleviate  the  concerns 
expressed  by  the  comment,  FDA 
changed  §  17.47(b)(2)  to  provide  that  the 
30-day  Ume  limit  to  file  the  notice  of 
appeal  may  be  extended  by  the 
Commissioner  or  the  entity  designated 
by  the  Commissioner  to  hear  appeals 
(currently  the  DAB),  within  his  or  her 
discretion,  upon  request  of  the 
appealing  party  for  good  cause  shown. 
In  order  to  ensure  that  a  party  has 
adequate  time  to  respond  to  the  brief 
filed  in  support  of  the  appeal,  §  17.47(d) 
has  also  been  changed  to  allow  the 
entity  dedding  appeals,  within  his  or 
her  discretion,  to  extend  the  time  limit 
for  the  filing  of  a  brief  in  opf>osition  to 
the  appeal  upon  request  of  the  party  and 
a  showing  of  good  cause. 

99.  Another  comment  recommended 
that  §  17.47(d)  not  prohibit  an 
appellant's  reply  brief.  The  comment 
stated  that,  on  a  practical  level,  motions 
for  leave  to  reply  will  regularly  be  filed 
typically  accompanied  by  a  brief. 
Further,  the  comment  argues  that,  based 
on  past  practice,  such  briefs  will  be 
routinely  read  and  considered  in  any 
case.  FDA  agrees  and  is  amending 


$  17.47  to  allow  for  a  short  (no  more 
than  10  pages)  reply  brief. 

100.  One  comment  requested  that 
FDA  explain  more  clearly  what  FDA 
means  in  proposed  §  17.47(i),  whicii  is 
S  17.47(j)  in  the  final  rule,  for  the 
Commissioner  to  "decline  to  review  the 
case."  Indeed,  FDA  agrees,  as  the 
comment  presupposes,  a  dedsion  to 
decline  to  review  the  case  has  the  same 
legal  efied  as  a  dedsion  to  affirm  the 
initial  decision  simunarily  without 
further  comment.  Such  a  simunary 
dedsion  may  be  issued  without  findings 
of  fad  or  conclusions  of  law. 

In  §  17.47(i),  FDA  has  added  that  a 
dedsion  by  ^e  DAB  to  decline  to 
review  the  case  shall  be  the  final 
dedsion,  rendering  the  initial  decision 
final  and  binding  on  the  parties  30  days 
after  the  declination.  For  clarification  of 
the  possible  actions  by  the  entity 
designated  by  the  Commissioner  to 
dedde  the  appeal,  currently  the  DAB, 
FDA  has  changed  §  17.47(j)  in  the  final 
rule  to  authorize  the  entity  to  reverse 
the  initial  dedsion  or  dedsion  granting 
simimary  dedsion.  The  proposeid 
§  17.47(i)  only  provided  that  the 
Commissioner  could  reverse  the 
penalty,  but  did  not  explidtly  state  that 
the  initial  dedsion  could  be  reversed. 

101.  Another  comment  opposed  any 
form  of  summary  affirmance  of  a 
decision  appealed  by  the  Center.  The 
author  of  the  comment  alleged  that  a 
respondent  is  entitled  to  an  explanation, 
however  condse,  of  the  reasons  why  the 
Commissioner  agrees  with  the  presiding 
officer.  According  to  the  comment,  the 
right  to  omit  such  an  explanation  invites 
cursory  review  and  inappropriately 
relieves  the  Commissioner  of  the  burden 
of  responsibility  that  accompanies  the 
authority  to  penalize  a  manufadurer. 

FDA  rejects  the  comment  and,  in  so 
doing,  notes  that  summary  affirmances 
are  routinely  used  by  the  courts  of 
appeals.  Additionally,  the  EPA  and  HHS 
regulations  on  program  fraud  that  were 
previously  cited  provide  for  similar 
affirmance  of  an  initial  decision  by  the 
presiding  officer,  as  does  the  HHS 
regulation  on  Medicare  exclusions  and 
dvil  penalties.  FDA  continues  to  believe 
that  a  simimary  dis(>osition  is 
appropriate  in  various  drciunstances, 
such  as  where  issues  are  not  complex 
and  where  the  evidence  heavily  favore 
the  appellee. 

Underlying  the  comment  may  be  the 
concern  that  the  Commissioner  might  be 
biased  in  favor  of  the  Center,  when 
deciding  an  appeal  and  using  summary 
affirmances  to  do  so.  In  order  to  provide 
the  parties  with  an  independent  review 
of  dvil  penalty  appeals,  eliminate 
speculation  of  possible  bias  by  the 
reviewing  authlsrity,  and  to  allow  for 
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more  efficient  and  effiBCtive  use  of  the 
Commissioner's  resources,  FDA  has 
elected  to  designate  the  DAB  to  decide 
appeals  under  this  part,  at  least  initially. 

The  DAB  serves  as  the  reviewing 
authority  for  HHS  administrative 
hearings  in  the  previously  cited 
regulations,  as  does  the  &ivironmental 
Appeals  Board  for  EPA.  These  Boards 
have  the  training  and  resources  to 
review  appeals  of  civil  penalty  actions, 
whereas  the  Commissioner  would  be 
required  to  set  up  a  separate  process  for 
handling  dvil  penalty  appeals.  The 
DAB  is  the  logical  choice,  at  least 
initially,  to  review  appeals  of  decisions 
rendered  by  the  presiding  officer  in  part 
17  matters,  while  efficiently  and 
effectively  using  agency  resources. 

FDA  will  use  the  DAB  to  decide 
appeals  under  part  17  for  at  least  a  4- 
year  period.  After  4  years,  FDA  will 
evaluate  the  DAB's  role  and  the 
Commissioner  will  determine  whether 
to  maintain  or  alter  the  delegation  to  the 
DAB. 

Section  17.49 — Delegated  Functions 

102.  A  conunent  suggested  that 
§  17.49  should  contain  criteria  for 
selecting  and  delegating  authority  to  an 
individual  under  that  section.  Because 
FDA  is  initially  providing  that  the  DAB 
be  designated  as  the  entity  to  decide  any 
app)eals  under  this  part,  §  17.49  has  been 
eliminated. 

103.  A  comment  alleged  that  §  17.49 
allows  the  Commissioner  to  assign  an 
agency  party  with  an  interest  in  the 
litigation  to  make  the  final  decision  on 
appeal,  as  long  as  the  individual  was 
not  assigned  to  advise  the  Center.  As 
noted  in  paragraph  101,  appeals  will 
initially  be  handled  by  the  DAB. 
Therefore,  any  concern  about  an  agency 
party's  influence  on  the  final  decision 
should  be  eliminated. 

104.  A  comment  argued  that  all  civil 
money  penalty  assessments  should  be 
finally  decided  by  the  Commissioner 
without  delegation  to  another  FDA 
official.  As  noted  in  the  preceding 
paragraphs,  FDA  has  provided,  at  least 
initially,  for  ap{>eals  to  the  DAB  for  a 
variety  of  reasons.  Therefore,  FDA 
rejects  the  comments. 

Section  17.51 — Judicial  Review 

105.  A  comment  urged  that  FDA 
should  not  be  allowed  to  seek  judicial 
review  of  an  adverse  decision.  Only  a 
respondent  should  be  allowed  to  do  so, 
according  to  the  comment.  FDA  agrees. 
Section  17.51  should  not  be  interpreted 
to  provide  for  the  Center  to  seek  judicial 
review.  Once  a  final  decision  is 
rendered  denying  civil  money  penalties, 
this  becomes  the  decision  of  the  agency 
from  which  there  is  no  judicial  appeal 


by  FDA  or  any  of  its  Centers.  Section 
17.51  is  being  amended  to  clarify  this 
issue. 

m.  Summary  of  Changes 

1.  In  S  17.1,  conoeming  the  scope  of 
the  regulation,  the  reference  to  future  - 
statutory  dvil  money  penalty  authority 
has  been  deleted.  (See  comment 
paragraph  1.) 

2.  In  §  17.3(a).  (b).  (d),  (e),  and  (f), 
references  to  definitions  in  the 
applicable  statutes  and  regulations  have 
been  added.  In  §  17.3(a)  the  definition  of 
"significant  departure"  has  been 
changed  to  either  a  single  major 
inddent,  or  a  series  of  inddents  that  are 
collectively  consequential  (paragraph 
17).  In  section  17.3(a)  the  definition  of 
"minor  violations"  has  been  changed  to 
"departures  horn  requirements  that  do 
not  rise  to  a  level  of  a  single  major 
inddent  or  a  series  of  inddents  that  are 
collectively  consequential"  (i>aragraph 
19).  Section  17.3(a)(4)  has  been  revised 
to  clarify  that"*  *  *  defect  in 
performance  *  *  •••  refars  to  "•  *  * 
defect  in  performance,  *  .  *  *  or  service 
of  a  device,"  (paragraph  20).  In  §  17.3(b) 
scientific  or  academic  establishment  or 
governmental  agency  or  organizational 
imit  has  been  added  to  the  definition  of 
"person  or  respondent"  (paragraph  16). 
In  §  17.3(c)  the  definition  of  "presiding 
officer"  has  been  added  (paragraph  35). 
In  §  17.3(g)  the  definition  of 
Departmental  Appeals  Board  has  been 
added  (paragraph  101). 

3.  Section  17.5(c)  has  been  revised  to 
provide  for  the  right  of  the  Center  to 
amend  its  complaint  (paragraph  33). 
Section  17.5(d)  has  been  revised  to 
provide  that  the  presiding  officer  is 
assigned  to  the  case  upon  filing  of  the 
complaint  (paragraph  35). 

4.  Section  17.9(a]  is  revised  to  add 
that  the  respondents  may  answer 
without  requesting  a  hearing.  Section 
17.9(b)  is  revised  to  add  that  allegations 
not  denied  are  deemed  to  be  admitted, 
and  that  all  defenses  must  be  stated  in 
the  answer  (paragraph  33).  Section 
17.9(d)  was  added  to  provide  that 
respondents  may  amend  their  answera 
(paragraph  33). 

5.  Saction  17.11(a)  is  revised  to  add  a 
requirement  for  proof  of  service  and  the 
authority  of  the  presiding  officer  to 
enter  default  judgments  and  hold 
hearing^  on  motions  to  reopen  defoult 
judgments  (paragraph  38).  In  §  17.11(a) 
the  reference  to  the  Commissioner  has 
been  deleted  (paragraph  38). 

6.  Section  17.12  nas  been  eUminated 
because  the  presiding  officer  is  now 
appointed  when  the  complaint  is  filed 
(paragraph  35). 

7.  Section  17.13  was  changed  to 
clarify  that  the  notice  of  hearing  is  to  be 


served  on  a  respondent  after  an  answer 
has  been  filed  (paragraph  44). 

8.  Section  17.15(b)  was  revised  to  add 
a  provision  that  settlement  agreements 
are  to  be  filed  in  the  docket  and  do  not 
require  ratification  by  the  presiding 
officer  (paragraph  48).  Section  17.15(c) 
was  added  to  clarify  that  parties  may  be 
represented  by  counsel  at  the  hearing 
(paragraph  47). 

9.  In  §  17.17(a)  the  response  time  to 
motions  for  summary  judgment  has 
been  extended  from  10  days  to  30  days 
(paragraph  50).  Section  17.17(b)  was 
dianged  to  clarify  that  sununaiy 
decision  shall  be  granted  when  there  is 
no  genuine  issue  as  to  any  material  fact 
(paragraph  51).  Section  17.17(e)  now 
limits  the  ability  of  a  party  to  obtain 
interlocutory  review  of  a  partial 
summary  dedsion  and  refers  to  the  DAB 
as,  ciUTently,  the  reviewing  authority 
(paragraph  52). 

10.  New  §  17.18  was  added  to  provide 
for  inteflocutory  appeal  from  a  ruling  of 
the  presiding  officer  (paragraph  54). 

11.  Section  17.19(b)(3)  was  changed  to 
authorize  the  presiding  officer  to  require 
parties  to  attend  conferences  for 
settlement  (paragraph  11).  A  new 

§  17.ig(b)(10)  was  added  to  authorize 
the  presiding  officer  to  allow  a  witness 
to  be  recalled  for  additional  testimony 
(paragraph  61).  Proposed  §  17.19(b)(10) 
through  (b)(17)  have  been  renumbered. 
For  consistency  of  language,  in 
§17.19(b)(13)  (proposed  §17.19(b)(12)) 
summary  "judgment"  now  reads 
summary  "decision"  when  there  is  no 
"genuine"  issue  of  material  fact.  A  new 
§  17.19(b)(18)  has  been  added  to 
authorize  the  presiding  officer  to  issue 
protective  orders  (paragraph  62). 

12.  New  §  17.20,  has  been  added  to 
provide  restrictions  on  ex  parte 
communications  (paragraph  9). 

13.  Section  17.21(c)^)  now  includes 
discussion  of  "scheduling  dates  for 
completion  of  discovery"  as  an 
authorized  use  of  a  prehearing 
conference  (paragraph  61).  Section 
17.21(d)  has  been  changed  to  require  the 
presiding  officer  to  issue  an  order  after 

a  prehearing  conference  (paragraph  61). 

14.  In  §  17.23(a)  a  requirement  nas 
been  added  that  requests  for 
"production,  inspection,  and  copying" 
of  documents  be  made  no  later  than  60 
days  before  the  date  of  the  hearing, 
unless  otherwise  ordered  by  the 
presiding  officer. 

The  party  served  with  the  request 
must  respond  no  later  than  30  days  after 
the  request  has  been  made  (paragraph 
61).  In  §  17.23(c)  a  reference  to  new 
§  17.23(e)  has  been  added.  A  new 
§  17.23(d)(3)  now  places  the  burden  of 
showing  that  a  protective  order  is 
necessary  on  the  party  seeking  the  order 


(paragraph  62).  Proposed  §  17.23(d)(3) 
has  been  renumbered  (d)(4).  Section 
17.23(e)  has  been  added  to  provide  for 
oral  depositions  under  limited 
circumstances  (paragraph  61). 

15.  Section  17.25(a)  has  been  revised 
to  change  the  deadUne  for  the  exchange 
of  witness  lists,  prior  written 
statements,  and  exhibits  fiom  15  days  to 
30  days  before  the  hearing  (paragraph 
64).  For  clarification,  $  17.25(b)(2)  and 
(b)(3)  have  been  changed  to  spedfically 
clarify  that  the  paragraphs  concern  the 
admission  of  testimony  by  any  witness 
whose  name  does  not  appear  on  the 
witness  lists  exchanged  under 
§17.2S(a).  Section  17.25(c)  now  imposes 
a  deadline  of  "5  days"  prior  to  the 
hearing  for  objection  to  authentidty  of 
documents  (paragraph  64). 

16.  Section  17.27ia)  now  explidtly 
limits  the  issuance  of  subpoenas  to 
when  such  issuance  is  "authorized  by 
law"  (paragraph  65).  For  ease  of  proving 
service,  §  17.27(e)  has  been  changed  to 
delete  the  provision  on  service  of 
subpoenas  by  first  class  mail  (paragraph 
65). 

17.  Section  17.28(b)  was  revised  to 
clarify  that  a  protective  order  may  be 
issued  to  protect  information  that  would 
be  withheld  from  pubUc  disclosure 
under  the  agency's  pubUc  information 
regulations  in  21  CFR  part  20  (paragraph 
63). 

18.  For  clarification.  §  17.31(b)  was 
changed  to  provide  that  an  opposing 
party  must  be  served  with  a  copy  of  a 
document  no  later  than  when  me 
document  is  filed  in  the  docket.  Section 
17.32(a)  now  requires  that  the  presiding 
officer  also  be  served  with  a  copy  of 
documents  filed  with  the  Dockets 
Management  Branch. 

19.  For  darification,  in  §  17.33(b)  and 
(c)  "is  to"  was  replaced  with  "must". 

Section  17.33(b)  has  been  darified  to 
add  that  the  Center  has  the  burden  of 
proof  to  establish  that  the  proposed 
penalty  is  appropriate  imder  the 
applicable  statute  (paragraph  25). 
Siection  17.33(d)  was  revised  to  include 
a  refarence  to  information  that  would  be 
withheld  from  pubUc  disclosiu«  imder 
21  CFR  part  20. 

20.  Section  17.34  has  been  changed  to 
refer  to  the  statute  under  which  the 
penalty  is  assessed  for  purposes  of 
determining  the  amount  of  the  penalty. 
The  DAB  has  been  referenced  as  the 
entity  ciurenUy  designated  by  the 
Commissioner  to  dedde  appeals  under 
-this  part  in  §  17.34(a)  and  (c)  (paragraph 
101). 

21.  Proposed  §  17.35(g),  which 
authorized  the  presiding  officer  to  order 
the  payment  of  costs  as  a  sanction,  has 
been  deleted  (paragraph  75).  New 

§  17.3S(g)  now  provides  for 
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interlocutory  appeal  to  the  entity 
designated  by  the  Commissioner  to 
dedde  appeals  (currently  the  DAB)  of 
sanctions  imposed  by  the  presiding 
officer  (paragraph  72). 

22.  Section  17.37(b)  now  requires, 
rather  than  permits,  that  direct 
testimony  of  witnesses  be  submitted  by 
written  declaration  under  penalty  of 
perjmy.  The  proposed  provision  in 

§  17.37(b)  on  "suffident  time  for  other 
parties  to  subpoena  witness"  has  been 
deleted  in  Ught  of  the  addition  of  new 
§  17.37(ri  (paragraph  76).  For  clarity, 
§  17.37(f)(2)  was  modified  to  explain 
more  clearly  that  an  officer  or  employee 
of  a  party  who  is  "designated  to  be  the 
party's  sole  representative  for  piuposes 
of  the  hearing"  may  not  be  exuuded 
from  hearing  the  testimony  of  other 
witnesses.  Section  17.37(f)(3)  has  also 
been  revised  to  make  clear  that  each 
party  may  also  have  an  individual,  such 
as  an  expert  witness,  present  at  the 
hearing  who  would  not  be  exduded 
from  hearing  other  witnesses'  testimony. 
New  §  17.37(g)  was  added  to  clarify  that 
a  cross-examining  party  need  not 
subpoena  the  witness,  and  to  require 
that  a  sponsoring  party  produce  a 
witness  at  its  own  expense  (paragraph 
76). 

23.  In  §  17.39(f),  a  modified  veraion  of 
the  language  of  Rule  408  of  the  "Federal 
Rules  of  Evidence"  has  been  substituted 
for  the  proposed  reference  to  Rule  408 
(paragraph  80).  For  clarification,  in 

§  17.39(g)  a  refisrence  to  the  discretion  of 
the  presiding  officer  was  added. 

24.  In  §  17.41(a)  a  provision  has  been 
added  to  allow  for  corrections  for 
transcription  errore  (paragraph  82). 
Section  17.41(b)  has  been  changed  to 
reference  the  DAB  as  the  entity 
currentiy  designated  by  the 
Commissioner  to  dedde  appeals  under 
this  part.  Section  17.41(c)  has  been 
revised  to  clarify  that  upon  motion  of 
any  party  the  presiding  officer  shall 
protect  from  disclosure  documents  that 
would  be  withheld  from  public 
disclosure  under  the  agency's  public 
information  regulations  at  21  CFR  part 
20  (paragraph  81). 

25.  Section  17.43  has  been  revised  to 
add  a  page  limit  provision  for  filing  of 
proposed  findings  of  fact  and 
conclusions  of  law  (paragraph  83). 

26.  Section  17.45(c)  has  been  changed 
to  reference  "the  Commissioner  or  the 
entity  dedding  the  appeal." 

27.  Section  17.47  has  been  changed  to 
authorize  appeals  to  the  DAB  instead  of 
to  the  Commissioner  (paragraph  101). 
Section  17.47(b)(2)  now  provides  that 
the  Commissioner  or  other  entity 
designated  by  the  Commissioner  to  hear 
appeals  (ciirrently  the  DAB)  has 
discretion  to  extend  the  30-day  time 


limit  to  file  an  appeal  upon  request  of 
a  parfy  and  a  showing  of  good  cause. 

Section  17.47(c)  has  been  revised  to 
add  a  page  limitation  for  briefs  in 
support  of  appeals  and  a  requirement 
that  exceptions  listed  in  the  notice  of 
appeal  be  explicitly  supported  by 
citations  to  the  record  (paragraph  94). 
The  prohibition  on  the  filing  of  an 
appellant's  reply  brief  in  proposed 
§  17.47(d)  has  been  deleted.  Section 
17.47(d)  has  been  changed  to  allow  the 
Commissioner  or  the  entity  designated 
by  the  Commissioner  to  hear  appeals, 
currenUy  the  DAB,  to  extend  the  30-day 
time  limit  for  the  filing  of  a  brief 
opposing  the  appeal  upon  request  of  the 
party  and  a  shoMong  of  good  cause.  New 
§  17.47(e)  has  been  added  to  provide  the 
right  of  an  appellant  to  file  a  reply  brief 
within  10  days  of  being  served  with  the 
appellee's  brief  (paragraph  99).  Section 
17.47(h)  has  been  renumbered  as 
§  17.470^)  and  has  been  revised  to  add 
that  the  standard  of  review  on  a 
disputed  issue  of  law  is  whether  the 
initial  dedsion  is  erroneous  (paragraph 
101).  Proposed  §  17.47(e)  through  (i) 
have  been  renumbered.  New  §  17.47(h) 
has  been  added  to  authorize  the  entify 
dedding  the  appeal  (currently  the  DAB) 
to  request  additional  briefing  by  the 
parties  (paragraph  95).  Section  17.47(j) 
has  added  "if  practicable"  to  the  60Hlay 
deadUne  for  the  dedsion  on  appeal.  For 
consistency  df  language,  "summary 
judgment"  was  changed  to  "summary 
decision"  in  §  17.47(j),  which  was 
proposed  §  17.47(i).  hi  §  17.47(j)  expUdt 
language  authorizing  the  entity  dedding 
the  ap{>eal  (currently  the  DAB)  to 
reverse  the  initial  decision  or  dedsion 
granting  summary  dedsion  has  been 
added  (paragraph  100).  Section  17.47(j) 
now  darifies  that  a  decision  by  the 
entity  dedding  the  appeal  (currently  the 
DAB)  to  decUne  to  review  the  case  shall 
be  the  final  action  of  the  agency  and  the 
initial  decision  shall  be  final  and 
binding  on  the  parties  30  days  after  the 
declination. 

28.  Section  17.48  has  been  changed  to 
reference  the  DAB  as  the  entity 
currenUy  designated  by  the 
Conunissioner  to  dedde  appeals  under 
this  part. 

29.  Sedion  17.49  has  been  deleted. 

30.  Section  17.51(a)  now  states  that 
only  a  respondent  may  petition  for 
judicial  review  or  file  a  petition  for  stay 
of  a  dedsion  by  the  Commissioner 
(paragraph  105).  New  §  17.51(c)  makes 
explidt  that  exhaustion  of  an  appeal  to 
the  entity  dedding  the  appeal  (currently 
the  DAB)  is  a  jurisdictional  prerequisite 
to  judidal  review  (paras-aph  12). 

31.  Section  17.54  has  oeen  revised  to 
state  amounts  assessed  under  part  17  are 
to  be  delivered  to  the  Director  of  FDA's 
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Division  of  Financial  Managemmit  and 
then  deposited  in  the  U.S.  Treasury. 

32.  hi  addition,  the  following 
revisions  have  been  made  to  other 
regulations: 

a.  Section  5.99,  regarding  issuance  of 
notices  and  orders  relating  to  civil 
money  penalties,  has  been  deleted  (see 
the  Background  section  of  this 
docimient). 

b.  Section  10.50(c)(21),  regarding 
opportunities  for  a  hearing  under  21 
CFR  part  12,  has  been  deleted 
(paragraph  9). 

c.  Section  20.86,  regarding  disclosure 
of  data  and  information  in 
administrative  proceedings,  has  been 
revised  to  include  part  17  (paragraph 
81). 

IV.  Environinental  Impact 

'    The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or  f. 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Anal]rsi8  of  Impacts 

FD/O^s  examined  the  impacts  of  the 
final  rule\nder  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (Pub. 
L.  96-3S4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  beneHts 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
beheves  that  this  Rnal  rule  is  consistent 
Mdth  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  FlexibiUty  A^ 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  viy 
significant  impact  of  a  rule  on  kmall 
entities.  The  final  rule  specifies  the 
procedures  to  be  followed  by  peursons 
who  have  the  right  to  a  hearing  qn  the 
administrative  imposition  of  civ; 
money  penalties  by  the  agency.  As  such, 
the  rule  does  not  impose  any  burden  on 
regulated  industry.  Because  thC. 
procedures  themselves  are  pronations 
and  do  not  impose  significant  (fbsts 
beyond  what  the  underlying  statute 
imposes,  the  agency  certifies  that  the 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities.  Therefore, 
under  the  Regulatory  Flexibility  Act,  no 
further  analysis  is  required. 

List  of  Subjects 

21  CFR  Part  5 

Authority  delegations  (Government 
agencies),  hnports.  Organization  and 
functions  (Government  agencies). 

21  CFR  Part  10 

Administrative  practice  and 
procedure.  News  media. 

21  CFR  Part  17 

Administrative  practice  and 
procedure.  Animal  drugs,  Biologies, 
Qvil  money  penalties  hearings,  £>rugs. 
Generic  drugs.  Prescription  drugs 
samples.  Medical  devices. 

21  CFR  Part  20 

Confidential  business  information. 
Courts,  Freiedom  of  information. 
Government  employees. 

Therefore,  under  the  Federal  Food, 
I>ug,  and  Cosmetic  Act  and  the  Public 
Health  Service  Act  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  Title  21.  Chapter  1  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  5— DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
part  5  continues  to  read  as  follows: 

Authority:  5  U.S.C  S04.  552.  App.  2;  7 
U.S.C  138a,  2271;  15  U.S.C  638. 1261-1282. 
3701-3711a;  sees.  2-12  of  the  Fair  Packaging 
and  Labeling  Act  (15  U.S.C  1451-1461):  21 
use.  41-50,  61-63, 141-149,  467f.  679(b), 
801-886.  1031-1309;  sees.  201-903  of  the 
Federal  Food.  Dnig,  and  Cosmetic  Act  (21 
U.S.C  321-394);  35  U.S.C  156;  sees.  301. 
302.  303.  307,  310,  311,  351,  352,  354,  361, 
362. 1701-1706,  2101,  2125,  2127,  2128  of 
the  Public  Health  Service  Act  (42  U.S.C  241, 
242,  242a,  2421,  242n,  243,  262.  263,  263b, 
264,  265,  300u-300u-5.  300aa-l.  300aa-25. 
300aa-27.  300aa-28);  42  U.S  C.  1395y, 
3246b,  4332,  4831(a),  10007-10008;  E.O. 
11490, 11921,  and  12591;  sees.  312.  313,  314 
of  the  National  Childhood  Vaccine  Injury  Act 
of  1986,  Pub.  L.  99-660  (42  U.S.C  300aa-l 
note). 

§5.99    [Removed] 

2.  Section  5.99  Issuance  of  notices 
and  orders  relating  to  the  administrative 
imposition  of  civil  money  penalties 
under  various  statutes  is  removed. 

PART  10-ADMlNISTRATIVE 
PRACTICES  AND  PROCEDURES 

3.  The  authority  citation  for  21  CFR 
part  10  continues  to  read  as  follows: 

Authority:  Sees.  201-903  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C 


321-394);  21  U.S.C  41-50. 141-149,  467f. 
679,  821, 1034:  sees.  2.  351,  354,  361  of  the 
Public  Health  Service  Act  (42  U.S.C  201, 
262,  263b,  264);  sees.  2-12  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C  1451- 
1461);  5  U.S.C.  551-558,  701-721;  28  U.S.C 
2112. 

§10.50    [Amended] 

4.  Section  10.50  Promulgation  of 
regulations  and  orders  after  an 
opportunity  for  a  formal  evidentiary 
public  hearing  is  amended  by  removing 
paragraph  (c)(21). 

5.  New  pari  17  is  added  to  read  as 
follows: 

PART  17— aVIL  MONEY  PENALTIES 
HEARINGS 

17.1    Scope. 

17.3    Definitions. 

17.5    Complaint. 

17.7    Service  of  complaint. 

17.9    Answer. 

17.11     Defiault  upon  failure  to  file  an  answer. 

17.13    Notice  of  hearing. 

17.15    Parties  to  the  hearing. 

17.17  Summary  decisions. 

17.18  Interlocutory  appeal  from  ruling  of 
presiding  officer. 

17.19  Authority  of  the  presiding  officer. 

17.20  Ex  parte  contacts. 

17.21  Prehearing  conferences. 
17.23    Discovery. 

17.25    Exchange  of  witness  lists,  witness 
statements,  and  exhibits. 

17.27  Hearing  subpoenas. 

17.28  Protective  order. 

17.29  Fees. 

1 7.30  Computation  of  time. 

17.31  Form,  filing,  and  service  of  papers. 

17.32  Motions. 

17.33  The  hearing  and  burden  of  proof. 

17.34  Determining  the  amount  of  penalties 
and  assessments. 

17.35  Sanctions. 
17.37  Witnesses. 
17.39    Evidence. 

17.41  The  administrative  record. 

17.43  Posthearing  briefe. 

17.45  Initial  decision. 

17.47  Appeals. 

17.48  Harmless  error. 
17.51  )udicial  review. 

17.54    Depqsit  in  the  Treasury  of  the  United 
States. 
Authority:  Sees.  301.  303.  307,  501,  502, 
505.  510,  513,  516,  519.  520,-701  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  331,  333.  337,  351,  352,  355,  360, 
360c,  360f,  360i,  360j.  371);  sec.  351,  354, 
2128  of  the  Public  Health  Service  Act  (42 
U.S.C  262,  263b.  300aa-28);  5  U.S.C  554, 
555,  556.  557. 

§17.1    Scope. 

This  part  sets  forth  practices  and 
procedures  for  hearings  concerning  the 
administrative  imposition  of  civil 
money  penalties  by  FDA.  Listed  below 
are  the  statutory  provisions  that  as  of 
August  28, 1995,  authorize  civil  money 


penalties  that  are  governed  by  these 
procctdures. 

(a)  Section  303  (b)(2)  through  (b)(4)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  authorizing  civil  money 
penalties  for  certain  violations  of  the  act 
that  relate  to  prescription  drug 
marketing  practices. 

(b)  Section  303(g)  of  the  act 
authorizing  civil  money  penalties  for 
certain  violations  of  the  act  that  relate 
to  medical  devices. 

(c)  Section  307  of  the  act  authorizing 
dvil  money  penalties  for  certain  actions 
in  connection  with  an  abbreviated  new 
drug  apphcation  or  certain  actions  in 
connection  with  a  person  or  individual 
debarred  under  section  306  of  the  act. 

(d)  Section  351(d)(2)(B)  of  the  PubUc 
Health  Service  Act  (the  PHS  Act) 
authorizing  civil  money  penalties  for 
violations  of  biologic  recall  orders. 

(e)  Section  354(h)(2)  of  the  PHS  Act, 
as  amended  by  the  Kfammography 
QuaUty  Standards  Act  of  1992, 
authorizing  qvil  money  penalties  for 
failure  to  obtain  a  certificate,  failure  to 
comply  with  established  standards, 
among  other  things. 

(f)  Section  2128  of  the  PHS  Act 
authorizing  dvil  money  penalties  for 
intentionally  destroying,  altering, 
falsifying,  or  concealing  any  record  or 
report  required  to  be  prepared, 
maintained,  or  submitted  by  vaccine 
manufacturers  pursuant  to  that  section 
ofthePHSAct. 

§17.3    Daflnlbon*. 

The  following  definitions  are 
applicable  in  this  part: 

(a)  For  spedfic  ads  giving  rise  to  dvil 
money  penalty  actions  brought  tmder  21 
U.S.C  333(fi)(l): 

(1)  Significant  departure,  for  the 
purpose  of  interpreting  21  U.S.C. 
333(g)(l)(B)(i),  means  a  departure  from 
requirements  that  is  either  a  single 
major  incident  or  a  series  of  inddents 
that  collectively  are  consequential. 

(2)  Knowing  departure,  for  the 
purposes  of  interpreting  21  U.S.C. 
333(g)(l)(B)(i),  means  a  departiu^  from 
a  requirement  taken:  (a)  With  adual 
knowledge  that  the  action  is  such  a 
departiu«,  or  (b)  in  deliberate  ignorance 
of  a  requirement,  or  (c)  in  reckless 
disregajd  of  a  requirement. 

(3)  Ad/ior  violations,  for  the  purposes 
of  interpreting  21  U.S.C.  333(g)(l)(B)(ii), 
means  departures  from  requirements 
that  do  not  rise  to  a  level  of  a  single 
major  inddent  or  a  series  of  inddents 
that  are  collectively  consequential. 

(4)  Defective,  for  the  purposes  of 
inteipreting  21  U.S.C.  333^)(l)(B)(iii), 
includes  any  defect  in  performance, 
manufadiue,  construction,  components, 
materials,  spedfications,  design, 


installation,  maintenance,  or  service  of 
a  device,  or  any  defect  in  mechanical, 
physical,  or  chemical  properties  of  a 
device. 

(b)  Person  or  respondent  indudes  an 
individual,  partnership,  corporation, 
assodation,  sdentific  or  academic 
establishment,  government  agency  or 
organizational  unit  thereof,  or  other 
legal  entity,  or  as  may  be  defined  in  the 
ad  or  regulation  pertinent  to  the  dvil 
penalty  action  being  brought. 

(c)  Presiding  officer  means  an 
administrative  law  judge  quaUfied 
under  5  U.S.C.  3105. 

(d)  Any  term  that  isxlefined  in  the  ad 
has  the  same  definition  for  civil  money 
penalty  actions  that  may  be  brought 
under  that  ad. 

(e)  Any  term  that  is  defined  in  Title 
21  of  the  Code  of  Federal  Regulations 
has  the  same  definition  for  civil  money 
penalty  adions  that  may  arise  ftt)m  the 
application  of  the  regulation(s). 

(f)  Any  term  that  is  defined  in  the 
PHS  Ad  has  the  same  definition  for 
civil  money  penalty  adions  that  may  be 
brought  under  that  ad. 

(g)  Departmental  Appeals  Board 
(DAB)  means  the  Departmental  Appeals 
Board  of  the  Department  of  Health  and 
Human  Services. 

§17.5    CompWiiL 

(a)  The  Center  with  prindpal 
jurisdiction  over  the  matter  involved 
shall  begin  all  administrative  civil 
money  penalty  actions  by  serving  on  the 
respondent(s)  a  complaint  signed  by  the 
Office  of  the  Chief  Counsel  attorney  for 
the  Center  and  by  filing  a  copy  of  the 
complaint  with  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville.  MD 
20857. 

(b)  The  complaint  shall  state: 

(1)  The  allegations  of  liabihty  against 
the  respondent,  including  the  statutory 
basis  for  habiUty,  the  identification  of 
violations  that  are  the  basis  for  the 
alleged  liability,  and  the  reasons  that  the 
respondent  is  responsible  for  the 
violations; 

(2)  The  amount  of  penalties  and 
assessments  that  the  Center  is  seeking; 

(3)  Instructions  for  filing  an  answer  to 
request  a  hearing,  including  a  spedfic 
statement  of  the  respondent's  right  to 
request  a  hearing  by  fiUng  an  answer 
and  to  retain  counsel  to  represent  the 
respondent;  and 

(4)  That  failure  to  file  an  answer 
within  30  days  of  service  of  the 
complaint  will  result  in  the  imposition 
of  the  proposed  amount  of  penahies  and 
assessments,  as  provided  in  §  17.11. 

(c)  The  Center  may,  on  motion, 
subsequently  amend  its  complaint  to 


conform  with  the  evidence  adduced 
during  the  administrative  process,  as 
justice  may  require. 

(d)  The  presiding  officer  will  be 
assigned  to  the  case  upon  the  filing  of 
the  complaint  under  this  part. 

§  17.7    Service  of  complaint 

(a)  Service  of  a  complaint  may  be 
made  by: 

(1)  Certified  or  registered  mail  or 
similar  mail  delivery  service  with  a 
retirni  receipt  record  reflecting  receipt; 
or 

(2)  Delivery  in  person  to: 

(i)  An  individual  respondent;  or 
(ii)  An  officer  or  managing  or  general 

agent  in  the  case  of  a  corporation  or 

unincorporated  business. 

(b)  Proof  of  service,  stating  the  name 
and  address  of  the  person  on  whom  the 
complaint  was  served,  and  the  manner 
and  date  of  service,  may  be  made  by: 

(1)  Affidavit  or  declaration  under 
penalty  of  perjury  of  the  individual 
serving  the  complaint  by  personal 
delivery; 

(2)  A  United  States  Postal  Service  or 
similar  mail  delivery  service  return 
receipt  record  reflecting  receipt;  or 

(3)  Written  acknowledgment  of 
receipt  by  the  respondent  or  by  the 
respondent's  counsel  or  authorized 
representative  or  agenL 

§17.9    Answer. 

(a)  The  respondent  may  request  a 
hearing  by  filing  an  answer  with  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857,  within  30  days  of 
service  of  the  ccHuplaint.  Unless  stated 
otherwise,  an  answer  shall  be  deemed  to 
be  a  request  for  hearing. 

(b)  In  the  answer,  the  respondent: 

(1)  Shall  admit  or  deny  each  of  the 
allegations  of  liability  made  in  the 
complaint;  allegations  not  specifically 
denied  in  an  answer  are  deemed 
admitted; 

(2)  Shall  state  all  defenses  on  which 
the  respondent  intends  to  rely; 

(3)  Shall  state  all  reasons  why  the 
respondent  contends  that  the  penalties 
and  assessments  should  be  less  than  the 
requested  amount;  and 

(4)  Shall  state  the  name,  address,  and 
telephone  number  of  the  respondent's 
counsel,  if  any. 

(c)  If  the  respondent  is  unable  to  file 
an  answer  meeting  the  requirements  of 
paragraph  (b)  of  this  section  within  the 
time  provided,  the  respondent  shall, 
before  the  expiration  of  30  days  from 
service  of  the  complaint,  file  a  request 
for  an  extension  of  time  within  which 
to  file  an  answer  that  meets  the 
requirements  of  paragraph  (b)  of  this 


JMI 
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section.  The  presiding  officOT  may,  for 
good  cause  shown,  grant  the  respondent 
up  to  30  additional  days  within  which, 
to  file  an  answer  that  meets  the 
requirements  of  paragraph  (b)  of  this 
section. 

(d)  The  respondent  may,  on  motion, 
amend  its  answer  to  confonA  with  the 
evidence  as  justice  may  require. 

117.11    DafMittupontaiufetollean 

(a)  If  the  respondent  does  not  file  an 
answer  within  the  time  prescribed  in 

§  17.9  and  if  service  has  been  effected  as 
provided  in  §  17.7,  the  presiding  officer 
shall  assiune  the  &cts  alleged  in  the 
complaint  to  be  true,  and,  if  such  facts 
establish  liability  under  the  relevant 
statute,  the  presiding  officer  shall  issue 
an  initial  decision  within  30  days  of  the 
time  the  answer  was  due,  imposing: 

(1)  The  maximum  amount  of  penalties 
provided  for  by  law  for  the  violations 
alleged;  or 

(2j  The  amount  asked  fior  in  the 
complaint,  whichever  amount  is 
smaller. 

(b)  Except  as  otherwise  provided  in 
this  section,  by  Cailing  to  file  a  timely 
answer,  the  respondent  waives  any  right 
to  a  hearing  and  to  contest  the  amount 
of  the  penalties  and  assessments 
imposed  imder  paragraph  (a)  of  this 
section,  and  the  initial  decision  shall 
become  final  and  binding  upon  the 
parties  30  days  after  it  is  issued. 

(c)  If,  before  such  a  decision  becomes 
final,  the  respondent  files  a  motion 
seeking  to  reopen  on  the  grounds  that 
extraordinary  circumstances  prevented 
the  respondent  bom  filing  an  answer, 
the  initial  decision  shall  be  stayed 
pending  a  decision  on  the  motion. 

(d)  If,  on  such  motion,  the  respondent 
can  demonstrate  extraordinary 
circiunstances  excusing  the  failure  to 
file  an  answer  in  a  timely  manner,  the 
presiding  officer  may  withdraw  the 
decision  under  paragraph  (a)  of  this 
section,  if  such  a  decision  has  been 
issued,  and  shall  grant  the  respondent 
an  opportunity  to  answer  the  complaint 
as  provided  in  §  17.9(a). 

(e)  If  the  presiding  officer  decides  that 
the  respondent's  feiliue  to  file  an 
answer  in  a  timely  manner  is  not 
excused,  he  or  she  shall  affirm  the 
decision  under  paragraph  (a)  of  this 
section,  and  the  decision  shall  become 
final  and  binding  upon  the  parties  30 
days  after  the  presiding  officer  issues 
the  decision  on  the  respondent's  motion 
filed  imder  paragraph  (c)  of  this  section. 

f  17.13    Notlcf  of  hearing. 

After  an  answer  has  been  filed,  the 
Center  shall  serve  a  notice  of  hearing  on 
the  respondent  Such  notice  shall 
include: 


(a)  The  date,  time,  and  place  of  a 
prehearing  conference,  if  any,  or  the 
date,  time,  and  place  of  the  hearing  if 
there  is  not  to  be  a  prehearing 
conference; 

(b)  The  nature  of  the  hearing  and  the 
legal  authcHity  and  iurisdiction  under 
which  the  hearing  is  to  be  held; 

(c)  A  description  of  the  procedures  for 
the  conduct  of  the  hearing; 

(d)  The  names,  addresses,  and 
telephone  niunbers  of  the 
representatives  of  the  government  and 
of  the  respondent,  if  any;  and 

(e)  Sucn  other  matters  as  the  Center  or 
the  presiding  officer  deems  appropriate. 

117.15   Parties  to  Iheheartns- 

(a)  The  parties  to  the  hearing  shall  be 
the  respondent  and  the  Center(s)  with 
jurisdiction  ow  the  mattw  at  issue.  No 
other  person  may  participate. 

(b)  'The  parties  may  at  any  time  prior 
to  a  final  decision  by  the  entity  deciding 
any  appeal  agree  to  a  settlement  of  all 
or  a  part  of  the  matter.  The  settlement 
agreement  shall  be  filed  in  the  docket 
and  shall  constitute  complete  or  partial 
resolution  of  the  administrative  case  as 
so  designated  by  the  setUement 
agreement.  The  settlement  document 
shall  be  effective  upon  filing  in  the 
docket  and  need  not  be  ratified  by  the 
presiding  officer  or  the  Commissioner  of 
Food  and  Drugs. 

(c)  The  parties  may  be  represented  by 
coimsel,  who  may  be  present  at  the 
hearing. 

{17.17   Sunwwry  oedsiofis. 

(a)  At  any  time  after  the  filing  of  a 
complaint,  a  party  may  move,  with  or 
without  supporting  affidavits  (which, 
for  purposes  of  this  part,  shall  include 
declarations  under  penalty  of  perjury), 
for  a  siunmary  decision  on  any  issue  in 
the  hearing.  The  other  party  may,  within 
30  days  after  service  of  the  motion, 
which  may  be  extended  for  an 
additional  10  days  for  good  cause,  serve 
opposing  affidavits  or  cotmtermove  for 
summary  decision. 

The  presiding  officer  may  set  the 
matter  for  argument  and  call  for 
submission  of  twiefe. 

(b)  The  presiding  officer  shall  grant 
the  motion  if  the  pleadings,  affidavits, 
and  other  material  filed  in  the  record,  or 
matters  officially  noticed,  show  that 
there  is  no  genuine  issue  as  to  any 
material  fact  and  that  the  party  is 
entitled  to  summary  decision  as  a  matter 
of  law. 

, .  (c)  Affidavits  shall  set  forth  only  such 
facts  as  would  be  admissible  in 
evidence  and  shall  show  affirmatively 
that  the  affiant  is  competent  to  testify  to 
the  matters  stated.  When  a  motion  for 
stunmary  decision  is  made  and 
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supported  as  provided  in  this 
regulation,  a  party  opposing  the  motion 
may  not  rest  on  mere  allegations  at 
denials  or  general  descriptions  of 
positions  and  contentions;  affidavits  or 
other  responses  must  set  forth  specific 
facts  showing  that  there  is  a  genuine 
issue  of  material  feet  fot  the  hearing. 

(d)  If,  on  motion  under  this  section,  a 
siunmary  decision  is  not  rendered  on  all 
issues  or  for  all  the  reUef  asked,  and  if 
additional  fects  need  to  be  developed, 
the  presiding  officer  will  issue  an  order 
specifying  the  fects  that  appear  without 
substantiid  controversy  and  directing 
further  evidentiary  proceedings  on  bets 
still  at  issue.  The  fects  specified  not  to 
be  at  issue  shall  be  deemed  established. 

(e)  Except  as  provided  in  S  17.18,  a 
party  may  not  (A)tain  interlocutory 
review  by  the  entity  deciding  the  appeal 
(currenUy  the  DAB)  of  a  partial 
summary  decision  of  the  presiding 
officer.  A  review  of  final  siunmary 
decisions  on  all  issues  may  be  had 
through  the  procedure  set  forth  in 

S  17.47. 

{17.18   hitortocutofy  sppeal  froni  niNng  of 


(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  rulings  of  the 

E residing  officer  may  not  be  appealed 
efore  consideration  on  appeal  of  the 
''entire  record  of  the  hearing. 

(b)  A  ruling  of  the  presiding  officer  is 
subject  to  interlocutory  appeal  to  the 
entity  deciding  the  appeal  (currently  the 
DAB)  if  the  presiding  officer  certifies  on 
the  record  or  in  writing  that  immediate 
review  is  necessary  to  prevent 
exceptional  defey,  expense,  or  prejudice 
to  any  participant,  or  substantial  harm 
to  the  pubUc  interest. 

(c)  When  an  interlocutory  appeal  is 
made,  a  participant  may  file  a  brief  on 
the  appeal  only  if  specifically 
authorized  by  the  presiding  officer  or 
the  entity  deciding  the  appeal  (currently 
the  DAB),  and  if  such  authorization  is 
granted,  only  within  the  period  allowed 
by  the  presiding  officer  or  the  entity 
deciding  the  appeal.  If  a  participant  is 
authorizisd  to  file  a  brief,  any  other 
participant  may  file  a  brief  in 
opposition,  within  the  period  allowed 
by  the  entity  deciding  the  appeal 
(ciurently  the  DAB).  The  deadline  for 
filing  an  interlocutory  appeal  is  subject 
to  the  discretion  of  the  presiding  officer. 

f  17.19   Auttwrlty  of  the  presiding  offleer. 

(a)  The  presiding  officer  shall  conduct 
a  feir  and  impartial  hearing,  avoid 
delay,  maintain  order,  and  assure  that  a 
record  of  the  proceeding  is  made. 

(b)  The  presiding  officer  has  the 
authority  to: 


(1)  Set  and  change  the  date,  time,  and 
place  of  the  hearing  on  reasonable 
notice  to  the  parties; 

(2)  Continue  or  recess  the  hearing  in 
whole  or  in  part  for  a  reasonable  time; 

(3)  Require  parties  to  attend 
conferences  for  setUement,  to  identify  or 
simplify  the  issues,  or  to  consider  other 
matters  that  may  aid  in  the  expeditious 
disposition  of  the  proceeding; 

(4)  Administer  oaths  and  affirmations; 

(5)  Issue  subpoenas  requiring  the 
attendance  and  testimony  of  witnesses 
and  the  production  of  evidence  that 
relates  to  the  matter  under  investigation; 

(6)  Rule  on  motions  and  other 
procedural  matters; 

(7)  Regulate  the  scope  and  timing  of 
discovery  consistent  with  §  17.23; 

(8)  Regulate  the  course  of  the  hearing 
and  the  conduct  of  the  parties; 

(9)  Examine  witnesses; 

(10)  Upon  motion  of  a  party  for  good 
cause  shown,  the  presiding  officer  may 
allow  a  witness  to  be  recalled  for 
additional  testimony; 

(11)  Receive,  rule  on,  exclude,  or  limit 
evidence; 

(12)  Upon  motion  of  a  party  or  on  the 
presiding  officer's  own  motion,  take 
official  notice  of  facts; 

(13)  Upon  motion  of  a  party,  decide 
cases,  in  whole  or  in  part,  by  siunmary 
decision  when  there  is  no  genuine  issue 
of  material  fact; 

(14)  Conduct  any  codferenoe, 
argument,  or  hearing  on  motions  in 
person  or  by  telephone; 

(15)  Consolidate  related  or  similar 
proceedings  or  sever  unrelated  matters; 

(16)  Limit  the  length  of  pleadings; 

(17)  Waive,  suspend,  or  modify  any 
rule  in  this  part  if  the  presiding  officer 
determines  that  no  party  will  be 
prejudiced,  the  ends  of  justice  will  be 
served,  and  the  action  is  in  accordance 
with  law; 

(18)  Issue  protective  orders  pursuant 
to  §  17.28;  and 

(19)  Exercise  such  other  authority  as 
is  necessary  to  carry  out  the 
responsibilities  of  the  presiding  officer 
under  this  part. 

(c)  The  presiding  officer  does  not  have 
the  authority  to  find  Federal  statutes  or 
regulations  invalid. 

{ 17.20    Ex  parts  contacts. 

No  party  or  person  (except  employees 
of  the  presiding  officer's  office)  shall 
communicate  in  any  way  with  the 
presiding  officer  on  any  matter  at  issue 
in  a  case,  unless  on  notice  and 
opportunity  for  all  parties  to  participate. 
This  provision  does  not  prohibit  a 
person  or  party  from  inquiring  about  the 
status  of  a  case  or  asking  routine 
questions  concerning  administrative 
functions  or  procedures. 
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%  17.21    PrstMsrlng  confsrsncss. 

(a)  The  presiding  officer  may  schedule 
prehearing  conferences  as  appropriate. 

(b)  Upon  the  motion  of  any  party,  the 
presiding  office  shall  schedule  at  least 
one  prehearing  conference  at  a 
reasonable  time  in  advance  of  the 
heariM. 

(c)  Ine  presiding  officer  may  use  a 
prehearing  conference  to  discuss  the 
following: 

(1)  Simplification  of  the  issues; 

(2)  The  necessity  or  desirability  of 
amendments  to  the  pleadings,  including 
the  need  for  a  more  definite  statement; 

(3)  Stipulations  and  admissions  of  fact 
as  to  the  contents  and  authenticity  of 
documents; 

(4)  Whether  the  parties  can  agree  to 
submission  of  the  case  on  a  stipulated 
record; 

(5)  Whether  a  party  chooses  to  waive 
appearance  at  an  oral  hearing  and  to 
submit  only  documentary  evidence 
(subject  to  the  objection  of  the  other 
party)  and  written  ai^giunent; 

(6)  Limitation  of  the  number  of 
witnesses; 

(7)  Scheduling  dates  for  the  exchange 
of  witness  Usts  and  of  proposed 
exhibits; 

(8)  Discovery  and  scheduUng  dates  for 
completion  of  discovery; 

(9)  The  date,  time,  and  place  for  the 
hearing;  and 

(10)  Such  other  matters  as  may  tend 
to  expedite  the  fair  and  just  disposition 
of  the  proceedings. 

(d)  "The  presiding  officer  shall  issue  an 
order  containing  all  matters  agreed  upon 
by  the  parties  or  ordered  by  the 
presiding  officer  at  a  prehearing 
conference. 

S  17.23    DIscovsry. 

(a)  No  later  than  60  days  prior  to  the 
hearing,  unless  otherwise  ordered  by  the 
presiding  officer,  a  party  may  make  a 
request  to  another  party  for  production, 
inspection,  and  copying  of  documents 
that  are  relevant  to  (he  issues  before  the 
presiding  officer.  Documents  must  be 
provided  no  later  than  30  days  after  the 
reouest  has  been  made. 

(o)  For  the  purpose  of  this  part,  the 
term  "documents"  includes 
information,  reports,  answers,  records, 
accounts,  papers  and  other  data  and 
documentary  evidence.  Nothing 
contained  in  this  section  may  be 
interpreted  to  require  the  creation  of  a 
document,  except  that  requested  data 
stored  in  an  electronic  data  storage 
system  must  be  produced  in  a  form 
readily  accessible  to  the  requesting 
party. 

(c)  Requests  for  documents,  requests 
for  admissions,  written  interrogatories, 
depositions,  and  any  forms  of  discovery. 


other  than  those  permitted  under 
paragraphs  (a)  and  (e)  of  this  section,  are 
not  authorized. 

(d)(1)  Within  10  days  of  service  of  a 
request  for  production  of  documents,  a 
party  may  file  a  motion  for  a  protective 
order. 

(2)  The  presiding  officer  may  grant  a 
motion  for  a  protective  order,  in  whole 
or  in  part,  if  he  or  she  finds  that  the 
discovery  sought: 

(i)  Is  unduly  costly  or  burdensome, 
(ii]  Will  unduly  delay  the  proceeding, 
or 
(iii)  Seeks  privileged  information. 

(3)  The  burden  ofshowing  that  a 
protective  order  is  necessary  shall  be  on 
the  party  seeking  the  order. 

(4)  The  burden  of  showing  that 
documents  should  be  produced  is  on 
the  party  seeking  their  production. 

(e)  The  presiding  officer  shall  order 
depositions  upon  oral  questions  only 
upon  a  showing  that: 

(1)  The  information  sought  caimot  be 
obtained  by  alternative  methods,  and 

(2)  There  is  a  substantial  reason  to 
believe  that  relevant  and  probative 
evidence  may  otherwise  not  be 
preserved  for  presentation  by  a  witness 

'^at  the  hearing. 

117.25    Exchange  of  witness  lists,  witness 
statomsnts,  and  sxhiMs. 

(a)  At  least  30  days  before  the  hearing, 
or  by  such  other  time  as  is  specified  by 
the  presiding  officer,  the  parties  shall 
exchange  witness  lists,  copies  of  ^or 
written  statements  of  proposed 
witnesses,  and  copies  of  proposed 
hearing  exhibits,  including  written) 
testimony. 

(b)(1)  If  a  party  objects  to  the 
proposed  admission  of  evidence  i 
exchanged  in  accordance  with 
paragraph  (a)  of  this  section,  the 
presiding  officer  will  exclude  such 
evidence  if  he  or  she  determines  that  the 
failure  to  comply  with  paragraph  (a)  of 
this  section  should  result  in  its 
exclusion. 

(2)  Unless  the  presiding  officer  finds 
that  extraordinary  circiunstances 
justified  the  failure  to  make  a  timely 
exchange  of  witness  lists  under 
paragraph  (a)  of  this  section,  he  or  she 
must  exclude  from  the  party's  hearing 
evidence  the  testimony  of  any  witness 
whose  name  does  not  appear  on  the 
witness  list. 

(3)  If  the  presiding  officer  finds  that 
extraordinary  circumstances  existed,  the 
presiding  officer  must  then  determine 
whether  the  admission  of  the  testimony 
of  any  witness  whose  name  does  not 
appear  on  the  witness  lists  exchanged 
under  paragraph  (a)  of  this  section 
would  cause  substantial  prejudice  to  the 
objecting  party.  If  the  presiding  officer 
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finds  that  there  is  not  substantial 
prejudice,  the  evidence  may  be 
admitted.  If  the  presiding  officer  finds 
that  there  is  substantial  prejudice,  the 
presiding  officer  may  exclude  the 
evidence,  or  at  his  or  her  discretions.^ 
may  postpone  the  hearing  for  such  time 
as  is  necessary  for  the  objecting  party  to 
prepare  and  respond  to  the  evidence, 
(c)  Unless  a  party  objects  within  5 
days  prior  to  the  hearing,  documents 
exchanged  in  accordance  with 
paragraph  (a)  of  this  section  will  be 
deemed  to  be  authentic  for  the  purpose 
of  admissibility  at  the  hearing. 

§  17.27  r  Hearing  subpoenas. 

(^)  A  party  wishing  to  procure  the 
appearance  and  testimony  of  any 
individual  at  the  hearing  may,  when 
authorized  by  law,  request  that  the 
presiding  officer  issue  a  subpoena. 

(h)  A  subpoena  requiring  me 
attendance  and  testimony  of  an 
individual  may  also  require  the 
individual  to  produce  dociunents  at  the 
hearing. 

(c)  A  party  seeking  a  subpoena  shall 
file  a  written  request  therefor  not  less 
than  20  days  before  the  date  fixed  for 
the  hearing  unless  otherwise  allowed  by 
the  presiding  officer,  upon  a  showing  by 
the  party  of  good  cause.  Such  request 
shall  specify  any  documents  to  be 
produced  and  shall  designate  the 
witnesses  and  describe  the  address  and 
location  thereof  with  sufficient 
particularity  to  permit  such  witnesses  to 
be  found. 

(d)  The  subpoena  shall  specify  the 
time  and  place  at  which  the  witness  is 
to  appear  and  any  documents  the 
witness  is  to  produce. 

(e)  The  party  seeking  the  subpoena 
shall  serve  it  in  the  manner  prescribed 
for  service  of  a  complaint  in  §  17.7. 

(f)  If  a  party  or  the  individual  to 
whom  the  subpoena  is  directed  believes 
a  subpoena  to  be  uiu^asonable, 
oppressive,  excessive  in  scope,  or 
unduly  burdensome,  or  if  it  wishes  to 
raise  any  other  objection  or  privilege 
recognized  by  law,  the  party  or 
individual  may  file  a  motion  to  quash 
the  subpoena  within  10  da)rs  after 
service  or  on  or  before  the  time 
specified  in  the  subpoena  for 
compUance  if  it  is  less  than  10  days 
after  service.  Such  a  filing  will  state  the 
basis  for  the  motion  to  quash.  The 
presiding  officer  may  quash  or  modify 
the  subpoena  or  order  it  implemented, 
as  justice  may  require. 

117,28    Protective  order. 

(a)  A  party  or  a  prospective  witness 
may  file  a  moticm  for  a  protective  order 
with  respect  to  discovery  sought  by  a 
party  at  with  respect  to  the  hearing. 


seeking  to  limit  the  availability  or 
disclosure  of  evidence. 

(b)  When  issuing  a  protective  order, 
the  presiding  officer  may  make  any 
order  which  justice  requires  to  protect  a 
party  or  person  from  oppression  or 
undue  burden  or  expense,  or  to  protect 
trade  secrets  or  confidential  commercial 
information,  as  defined  in  §  20.61  of  this 
chapter,  information  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy,  or  other  information  that  would 
be  withheld  firom  public  disclosure 
under  21  CFR  part  20.  Such  orders  may 
include,  but  are  not  limited  to,  one  or 
more  of  the  following: 

(1)  That  the  discovery  not  be  had; 

(2)  That  the  discovery  may  be  had 
only  on  specified  terms  and  conditions, 
including  a  designation  of  the  time  or 
place; 

(3)  That  the  discovery  may  be  had 
only  through  a  method  of  discovery 
provided  for  by  this  part  other  than  that 
requested; 

(4)  That  certain  matters  not  be 
inquired  into,  or  that  the  scope  of 
discovery  be  limited  to  certain  matters; 

(5)  That  the  contents  of  discovery  or 
evidence  be  sealed; 

(6)  That  the  information  not  be 
disclosed  to  the  public  or  be  disclosed 
only  in  a  designated  way;  or 

(7)  That  the  parties  simultaneously 
file  specified  documents  or  information 
enclosed  in  sealed  envelopes  to  be 
opened  as  directed  by  the  presiding 
officer. 


S  17.29    F« 

The  party  requesting  a  subpoena  shall 
pay  the  cost  of  the  fees  and  mileage  of 
any  witness  subpoenaed  in  the  amounts 
that  would  be  payable  to  a  witness  in  a 
proceeding  in  a  United  States  EHstrict 
Court.  A  check  for  witness  fees  and 
mileage  shall  accompany  the  subpoena 
when  served. 

f  17.30   ComputattonoftinM. 

(a)  In  computing  any  period  of  time 
under  this  part  or  in  an  order  issued 
thereunder,  the  time  begins  with  the  day 
following  the  act  or  event,  and  includes 
the  last  day  of  the  period,  unless  either 
such  day  is  a  Saturday,  Simday,  or 
Federal  holiday,  in  which  event  the 
time  includes  the  next  business  day. 

Cb)  When  the  period  of  time  allowed 
is  less  than  7  days,  intermediate 
Satiutiays,  Sundays,  and  Federal 
hohdays  shall  be  excluded  horn  the 
computation. 

(c)  When  a  document  has  been  served 
or  issued  by  placing  it  in  the  mail,  an 
additional  5  days  will  be  added  to  the 
time  {wrmitted  for  any  response. 


117^1    Form,  Wing,  and  aarvleaof  papers. 

(a)  Form.  (1)  Documents  filed  with  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Paridawn  Dr., 
Rockville,  MD  20857,  shall  include  an 
original  and  two  copies. 

(2)  The  first  page  of  every  pleading 
and  paper  filed  in  the  proceeding  shall 
contain  a  caption  setting  forth  the  title 
of  the  action,  the  case  number  assigned 
by  the  Office  of  the  Chief  Counsel,  and 
designation  of  the  pleading  or  paper 
(e.g.,  "motitMi  to  quash  subpoena"). 

(3)  Every  pleadmg  shall  be  signed  by, 
and  shall  contain  the  address  and 
telephone  niunber  of,  the  party  or  the 
person  on  whose  behalf  the  pleading 
was  filed,  or  his  or  her  counsel. 

(4)  Pleadings  or  papers  are  considered 
filed  when  they  are  received  by  the 
Dockets  Management  Branch. 

(b)  Service.  A  jmrty  filing  a  document 
with  the  Dockets  Management  Branch 
under  this  part  shall,  no  later  than  the 
time  of  filing,  serve  a  copy  of  such 
document  on  every  other  party.  Service 
up>on  any  party  of  any  document,  other 
than  service  of  a  complaint,  shall  be 
made  by  delivering  a  copy  personally  or 
by  placing  a  copy  of  the  document  in 
the  United  States  mail  or  express 
delivery  service,  postage  prepaid  and 
addressed,  to  the  party's  last  known 
address.  When  a  party  is  represented  by 
counsel,  service  shall  be  made  on  such 
counsel  in  lieu  of  the  actual  party. 

(c)  Proof  of  service.  A  certificate  of  the 
individual  serving  the  docimient  by 
personal  delivery  or  by  mail,  setting 
forth  the  time  and  manner  of  service, 
shall  be  proof  of  service. 

117.32    Motions. 

(a)  Any  apphcation  to  the  presiding 
officer  for  an  order  or  ruhng  shall  be  by 
motion.  Motions  shall  state  the  relief 
sought,  the  authority  relied  upon,  and 
the  facts  alleged,  and  shall  be  filed  with 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville.  MD  20857,  delivered  to  the 
presiding  officer,  and  served  on  all  other 
parties. 

(b)  Except  for  motions  made  during  a 
prehearing  conference  or  at  the  hearing, 
all  motions  shall  be  in  writing.  The 
presiding  officer  may  require  that  oral 
motions  be  reduced  to  writing. 

(c)  Within  15  days  after  a  written 
motion  is  served,  or  such  other  time  as 
may  be  fixed  by  the  presiding  officer, 
any  party  may  file  a  response  to  such 
motion. 

(d)  The  presiding  officer  may  not 
grant  a  written  motion  before  the  time 
for  filing  responses  thereto  has  expired, 
except  upon  consent  of  the  parties  or 


following  a  hearing  on  the  motion,  but 
may  overrule  or  deny  such  motion 
without  awaiting  a  response. 

{17.33   The  hearing  and  burden  of  proof . 

(a)  The  presiding  officer  shall  conduct 
a  hearing  on  the  record  to  deteirmine 
whether  the  respondent  is  liable  for  a 
dvil  money  penalty  and,  if  so,  the 
appropriate  amount  of  any  such  civil 
money  penalty  considering  any 
agsravating  or  mitigating  factors. 

(o)  In  order  to  prevail,  the  Center  must 
prove  respondent's  liability  and  the 
appropriateness  of  the  penalty  under  the 
applicable  statute  by  a  preponderance  of 
the  evidence. 

(c)  The  respondent  must  prove  any 
affirmative  defenses  and  any  mitigating 
factors  by  a  preponderance  of  the 
evidence. 

(d)  The  hearing  shall  be  open  to  the 
public  unless  otherwise  ordered  by  the 
presiding  officer,  who  may  order  closure 
only  to  protect  trade  secrets  or 
confidential  commercial  information,  as 
defined  in  §  20.61  of  this  chapter, 
infonnation  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  or  other 
information  that  would  be  withheld 
from  public  disclosure  under  part  20  of 
this  chapter. 

117.34    DalarmlningttM  amount  of 
nanaltlasand  aaaaawiMnta. 

(a)  When  determining  an  appropriate 
amount  of  civil  money  penahies  and 
assessments,  the  presiding  officer  and 
the  Commissioner  of  Food  and  Drugs  or 
entity  designated  by  the  Commissioner 
to  decide  the  appeal  (currently  the  DAB) 
shall  evaluate  any  circimistances  that 
mitigate  or  aggravate  the  violation  and 
shall  articulate  m  their  opinions  the 
reasons  that  support  the  penalties  and 
assessments  imposed. 

(bl^The  presiding  officer  and  the 
entity  deciding  the  appeal  shall  refer  to 
the  factors  identified  in  the  statute 
under  which  the  penalty  is  assessed  for 
purposes  of  determining  the  amount  of 

penalty. 

(c)  Nothing  in  this  section  shall  be 
construed  to  limit  the  presiding  officer 
or  the  entity  deciding  the  appeal  from 
considering  any  other  factors  that  in  any 
given  case  may  mitigate  or  aggravate  the 
offense  for  which  penalties  and 
assessments  are  imposed. 

f  17.35    Sanctions. 

(a)  The  presiding  officer  may  sanction 
a  person,  including  any  party  or  counsel 
for. 

(1)  Failing  to  comply  with  an  order, 
subpoena,  rule,  or  procedure  governing 
the  oroceeding; 

(2)  Failing  to  prosecute  or  defend  an 
action:  or 


(3)  Engaging  in  other  misconduct  that 
interferes  with  the  speedy,  orderly,  or 
fair  conduct  of  the  hearing. 

(b)  Any  such  sanction,  including,  but 
not  Umited  to,  those  listed  in  paragraphs 
(c),  (d),  and  (e)  of  this  section,  shall 
reasonably  relate  to  the  severity  and 
nature  of  the  failure  or  misc(mduct. 

(c)  When  a  party  fails  to  comply  with 
a  discovery  order,  including  discovery 
and  subpoena  provisions  of  this  part, 
the  presiding  officer  may. 

(1)  Draw  an  inference  in  favor  of  the 
requesting  party  with  regard  to  the 
infonnation  sought; 

(2)  Prohibit  the  party  failing  to 
comply  with  such  order  from 
introducing  evidence  concerning,  or 
otherwise  relying  upon,  testimony 
relating  to  the  information  sought;  and 

(3)  Strike  any  part  of  the  pleadings  or 
other  submissions  of  the  party  failing  to 
comply  with  such  request. 

(dj  The  presiding  officer  may  exclude 
from  participation  in  the  hearing  any 
legal  counsel,  party,  or  witness  who 
refuses  to  obey  an  order  of  the  presiding 
officer.  In  the  case  of  repeated  refusal. 
the  presiding  officer  may  grant 
judgment  to  the  opposing  party. 

(e)  If  a  party  fiails  to  prosecute  or 
defend  an  action  under  this  part  after 
service  of  a  notice  of  hearing,  the 
presiding  officer  may  dismiss  the  action 
or  may  issue  an  initial  decision 
imposing  penalties  and  assessments. 

(f)  The  presiding  officer  may  refuse  to 
consider  any  motion,  request,  response, 
brief,  or  other  document  that  is  not  filed 
in  a  timely  fashion  or  in  compliance 
with  the  rules  of  this  part. 

(g)  Sanctions  imposed  under  this 
section  may  be  the  subject  of  an 
interlocutory  appeal  as  allowed  in 

§  17.18(b),  provided  that  no  such  appeal 
will  stay  or  delay  a  proceeding. 

§17.37   WitnMsas. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  testimony  at  the 
hearing  shall  be  given  orally  by 
witnesses  under  oath  or  affirmation. 

(b)  Direct  testimony  shall  be  admitted 
in  the  form  of  a  written  declaration 
submitted  under  penalty  of  perjury.  Any 
such  written  declaration  must  be 
provided  to  all  other  parties  along  with 
the  last  known  address  of  the  witness. 
Any  prior  written  statements  of 
witnesses  proposed  to  testify  at  the 
hearing  shall  be  exchanged  as  provided 
in  §  17.25(a). 

(c)  The  presiding  officer  shall  exercise 
reasonable  control  over  the  manner  and 
order  of  questioning  witnesses  and 
presenting  evidence  so  as  to: 

(1)  Make  the  examination  and 
presentation  effective  for  the 
ascertainment  of  the  truth; 


(2)  Avoid  undue  consumption  of  time; 
and 

(3)  Protect  witnesses  from  harassment 
or  undue  embarrassment. 

(d)  The  presiding  officer  shall  permit 
the  parties  to  conduct  such  cross- 
examination  as  may  be  required  for  a 
full  disclosure  of  the  facts. 

(e)  At  the  discretion  of  the  presiding 
officer,  a  witness  may  be  cross- 
examined  on  relevant  matters  without 
regard  to  the  scope  of  his  or  her  direct 
examination.  To  the  extent  permitted  by 
the  presiding  officer,  a  witness  may  be 
cross-examined  on  relevant  matters  with 
regard  to  the  scope  of  his  or  her  direct 
examination.  To  the  extent  permitted  by 
the  presiding  officer,  cross-examination 
on  matters  outside  the  scope  of  direct 
examination  shall  be  conducted  in  the 
manner  of  direct  examination  and  may 
proceed  by  leading  questions  only  if  the 
witness  is  a  hostile  witness,  an  adverse 
party,  or  a  witness  identified  with  an 
adverse  party. 

(f)  Upon  motion  of  any  party,  the 
presiding  officer  may  order  witnesses 
excluded  so  that  they  cannot  hear  the 
testimony  of  the  other  witnesses.  This 
rule  does  not  authorize  exclusion  of: 

(1)  A  party  who  is  an  individual: 

(2)  In  the  case  of  a  party  that  is  not 
an  individual,  an  officer  or  employee  of 
the  party  designated  to  be  the  party's 
sole  representative  for  purposes  of  the 
hearing;  or 

(3)  An  individual  whose  presence  is 
shown  by  a  party  to  be  essential  to  the 
presentation  of  its  case,  including  an 
individual  employed  by  a  party  engaged 
in  assisting  counsel  for  the  party. 

(g)  If  a  witness'  testimony  is 
submitted  in  writing  prior  to  cross- 
examination,  the  cross-examining  party 
need  not  subpoena  the  witness  or  pay 
for  his  or  her  travel  to  the  hearing.  The 
sponsoring  party  is  responsible  for 
producing  the  witness  at  its  own 
expense,  and  failure  to  do  so  shall  result 
in  the  striking  of  the  witness'  testimony. 

$17.39    Evidence. 

(a)  The  presiding  officer  shall 
determine  the  admissibihty  of  evidence. 

(b)  Except  as  provided  in  this  part,  the 
presiding  officer  shall  not  be  bound  by 
the  "Federal  Rules  of  Evidence." 
However,  the  presiding  officer  may 
apply  the  "Federal  Rules  of  Evidence" 
when  appropriate,  e.g.,  to  exclude 
unreliable  evidence. 

(c)  The  presiding  officer  shall  exclude 
evidence  that  is  not  relevant  or  material. 

(d)  Relevant  evidence  may  be 
excluded  if  its  probative  value  is 
substantially  outweighed  by  the  danger 
of  unfair  prejudice,  confusion  of  the 
issues,  or  by  considerations  of  undue 
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delay  or  needless  presentation  of 
cumulative  evidence. 

(e)  Relevant  evidence  may  be 
excluded  if  it  is  privileged  undo* 
Federal  law. 

(0  Evidence  of  furnishing  or  offering 
or  promising  to  furnish,  or  accepting  or 
oaring  or  promising  to  accept,  a 
valuable  consideration  in  settling  or 
attempting  to  settle  a  dvil  money 
penalTy  assessment  which  was  disputed 
as  to  eithw  validity  or  amount,  is  not 
admissible  to  prove  li^iUty  for  or 
invalidity  of  the  dvil  money  penalty  or 
its  amount.  Evidence  of  conduct  or 
statements  made  in  settlement 
negotiations  is  likewise  not  admissible. 
This  rule  does  not  require  the  exdusion 
of  any  evidence  otherwise  discoverable 
merely  because  it  is  presented  in  the 
course  of  settlement  negotiations.  This 
rule  also  does  not  require  exclusion 
when  the  evidence  is  offered  for  another 
purpose,  sudi  as  proving  bias  or 
prejudice  of  a  witness  or  opposing  a 
contention  of  undue  delay. 

(g)  The  presiding  officer  may  in  his  or 
her  discretion  permit  the  parties  to 
introduce  rebuttal  witnesses  and 
evidence. 

(h)  All  doaunents  and  other  evidence 
offered  or  taken  for  the  record  shall  be 
open  to  examination  by  all  parties, 
unless  otherwise  ordered  by  the 
presiding  officer  pursuant  to  §  17.28. 

f  17.41    The  admlnielrettve  reeord. 

(a)  The  hearing  will  be  recorded  and 
transcribed.  Witnesses,  partidpants.  and 
counsel  have  30  days  from  the  time  the 
transcript  becomes  available  to  propose 
corrections  in  the  transcript  of  oral 
testimony.  Corrections  are  permitted 
only  fw  transcription  errors.  The 
presiding  officer  shall  promptly  order 
justified  corrections.  Transcripts  may  be 
obtained  following  the  hearing  from  the 
Dockets  Management  Branch  at  a  cost 

^not  to  exceed  die  actual  cost  of 
duplication. 

(b)  The  transcript  of  testimony, 
exhibits,  and  other  evidence  admitted  at 
the  hearing  and  all  papers  and  requests 
filed  in  the  proceeding  constitute  the 
administrative  record  for  the  decision 
by  the  presiding  officer  and  the  entity 
designated  by  the  Commissioner  of 
Food  and  Drugs  to  decide  the  appeal, 
ciurently  the  DAB. 

(c)  The  administrative  record  may  be 
inspected  and  copied  (upon  payment  of 
a  reasonable  fee)  by  tinyone  unless 
otherwise  ordered  by  the  presiding 
officer,  who  shall  upon  motion  of  any 
party  order  otherwise  when  necessary  to 
protect  trade  secrets  or  confidential 
commercial  information,  as  defined  in 

§  20.61  of  this  chapter,  information  the 
disclosure  of  which  would  constitute  a 


dearly  unwarranted  invasion  of 
personal  privacy,  or  otho-  infionnation 
that  would  be  vrithheld  from  public 
diadoeure  under  part  20. 


117.43 

An3rpaity  may  file  a  posthearing 
brief.  Ine  presiding  officer  shall  £bc  the 
time  for  filing  such  briefs  (which  shall 
be  filed  simidtaneously),  which  shall 
not  exceed  60  days  from  the  date  the 
parties  received  the  transcript  of  the 
hearing  dr,  if  appUcable.  the  stipulated 
record.  Such  briefs  may  be  acccnnpanied 
by  proposed  findings  of  fed  and 
conclusions  of  law.  The  presiding 
officer  may  permit  the  parties  to  file 
responsive  briefe.  No  brief  may  exceed 
30  pages  (exdusive  of  proposed  findings 
and  condusions)  unless  the  presiding 
officer  has  previously  found  that  the 
issues  in  the  proceeding  are  so  complex, 
or  the  administrative  record  is  so 
voliuninous.  as  to  jiistify  longer  briefe, 
in  which  case  the  presiding  officer  may 
set  a  longer  page  Ihnit.  Proposed 
findings  of  fad  and  conclusions  of  law 
shall  not  exceed  30  pages  imless  the 
presiding  officer  has  previously  found 
that  the  issues  in  the  proceeding  are  so 
complex,  or  the  administrative  record  is 
so  voluminous,  as  to  justify  longer 
proposed  findings  and  condusions,  in 
which  case  the  presiding  officer  may  set 
a  longer  page  limit 

f  17.46   inMaKtoeiaion.  « 

(a)  The  presiding  officer  shall  issue  an 
initial  dedsion  basied  only  on  the 
administrative  record.  The  dedsion 
shall  contain  findings  of  fed, 
conclusions  of  law,  and  the  amount  of 
any  penalties  and  assessments  imposed. 

(b)  The  findings  of  fad  shall  include 
a  finding  on  each  of  the  following 
issues: 

(1)  Whether  the  allegations  in  the 
complaint  are  true,  and,  if  so,  whether 
respondent's  actions  identified  in  the 
complaint  violated  the  law; 

(2)  Whether  any  affirmative  defenses 
are  meritorious;  and 

(3)  If  the  respondent  is  Uable  for 
penalties  or  assessments,  the 
appropriate  amount  of  any  such 
penalties  or  assessments,  considering 
any  mitigating  or  aggravating  fedors 
that  he  or  she  finds  in  the  case. 

(c)  The  presiding  officer  shall  serve 
the  initial  dedsion  or  the  decision 
granting  simunary  dedsion  on  all 
parties  within  90  days  after  the  time  for 
submission  of  posthearing  briefs  and 
responsive  briefs  (if  permitted)  has 
expired.  If  the  presiding  officer  beUeves 
that  he  or  she  cannot  meet  the  90-day 
deadline,  he  or  she  shall  notify  the 
Commissioner  of  Food  and  Drugs  or 
other  entity  designated  by  the 


Commissioner  to  dedde  the  appeal  of 
the  reeson(s)  therefor,  and  the 
Commissioner  or  that  entity  may  then 
set  a  new  deadline. 

(d)  Unless  the  initial  dedsion  or  the 
decision  granting  summary  dedsion  of 
the  presimng  officer  is  timely  appealed, 
the  initial  dedsion  or  the  decision 
granting  siunmary  dedsion  shall 
constitute  the  final  decision  of  FDA  and 
shall  be  final  and  binding  on  the  parties 
30  days  after  it  is  issued  by  the 
presiding  officer. 


117.47 

(a)  Either  the  Center  or  any 
respondent  may  appeal  an  initial 
decision,  induding  a  dedsion  not  to 
withdraw  a  defeult  judgment,  or  a 
decision  granting  summary  dedsion  to 
the  Commissioner  of  Food  and  Drugs  or 
other  entity  the  Commissioner 
designates  to  dedde  the  appeal.  The 
Commissioner  has  currently  designated 
the  Departmental  Appeels  Board  (DAB) 
to  dedde  appeals  under  this  part. 
Parties  may  appeal  to  the  DAB  by  filing 
a  notice  of  appeal  with  the  DAB.  rm. 
637-D.  Hubert  H.  Humphrey  Bldg.,  200 
Independence  Ave.  SW.,  Washington, 
DC  20201,  and  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857.  in 
accordance  with  this  section. 

(b)  (1)  A  notice  of  appeal  may  be  filed 
at  any  time  within  30  days  after  the 
presiding  officer  issues  an  initial 
dedsion  or  decision  granting  siunmary 
decision. 

(2)  The  Commissioner  or  the  entity 
designated  by  the  Commissioner  to  hear 
appeals  may,  within  his  or  her 
discretion,  extend  the  initial  30-day 
period  for  an  additional  period  of  time 
if  the  Center  or  any  respondent  files  a 
reqiiest  for  an  extension  within  the 
initial  30-day  period  and  shows  good 
cause. 

(c)  A  notice  of  appeal  shall  be 
accompanied  by  a  written  brief  of  no 
greater  length  than  that  allowed  for  the 
posthearing  brief.  The  notice  must 
identify  specific  exceptions  to  the  initial 
decision,  must  support  each  exception 
with  dtations  to  the  record,  and  must 
explain  the  basis  for  each  exception. 

(d)  The  opposing  pariy  may  file  a  brief 
of  no  greater  length  than  that  allowed 
for  the  posthearing  brief  in  opposition  to 
exceptions  within  30  days  of  receiving 
the  notice  of  ap[>eal  and  accompanying 
brief,  unless  such  time  period  is 
extended  by  the  Commissioner  or  the 
entity  designated  by  the  Commissioner 
to  hear  appeals  on  request  of  the 
opposing  party  for  good  cause  shown. 
Ajiy  brief  in  opposition  to  exceptions 
shall  be  filed  with  the  Dockets 


Management  Branch  and  the  DAB 
(addreeses  above). 

(e)  The  appelluit  may  file  a  reply  brief 
not  more  than  10  pages  in  length  within 
10  days  of  being  served  with  appellee's 
brief. 

(f)  There  is  no  right  to  appear 
personally  before  the  Commissioner  of 
Food  and  Drugs  or  other  entity  dedding 
the  appeal  (currently  the  DAB). 

(g)The  entity  deoding  the  appeal  will 
consider  only  those  issues  raised  before 
the  presiding  officer,  except  that  the 
appellee  may  make  any  argument  based 
on  the  record  in  support  of  the  initial 
decision  or  dedsion  granting  summary 
decision. 

(h)  If  on  appeal  the  entity  dedding  the 
appeal  considers  issues  not  adeqiiately 
briefed  by  the  parties,  the  entity  may  ask 
for  additional  briefing.  However,  no 
such  additional  briefs  will  be 
considered  unless  so  requested. 

(i)  If  any  party  demonstrates  to  the 
satisfection  of  the  entity  dedding  the 
appeal  (currently  the  DAB)  that 
additional  evidence  not  presented  at  the 
hearing  is  relevant  and  material  and  that 
there  were  reasonable  grounds  for  the 
failure  to  adduce  such  evidence  at  the 
hearing,  the  entity  dedding  the  appeal 
may  remand  the  matter  to  the  presiding 
officer  for  consideration  of  the 
additional  evidence. 

(j)  The  Commissioner  of  Food  and 
Dnj^  or  other  entity  deciding  the 
appeal  (currently  the  DAB)  will  issue  a 
decision  on  the  appeal  within  60  days, 
if  practicable,  of  me  due  date  for 
suWission  of  the  appellee's  brief.  In  the 
dedsion,  the  entity  dedding  the  appeal 
may  decline  to  review  the  case,  affirm 
the  initial  dedsion  or  dedsion  granting 
summary  dedsion  (with  or  without  an 
opinion),  or  reverse  the  initial  dedsion 
or  dedsion  granting  siunmary  dedsion, 
or  increase,  reduce,  reverse,  or  remand 
any  dvil  money  penalty  determined  by 
the  presiding  officer  in  the  initial 
dedsion.  If  die  entity  dedding  the 
appeal  declines  to  review  the  case,  the 
initial  decision  or  the  dedsion  granting 
summary  dedsion  shall  constitute  the 
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final  dedsion  of  FDA  and  shall  be  final 
and  binding  on  the  parties  30  days  alter 
the  declination  by  the  entity  dedding 
the  appeal. 

(k) The  standard  of  review  on  a 
disputed  issue  of  fed  is  whether  the 
initial  dedsion  is  supported  by 
substantial  evidence  on  the  whole 
record.  The  standard  of  review  on  a 
disputed  issue  of  law  is  whether  the 
initial  decision  is  erroneous. 

( 17.48   HinMeee  enof. 

No  error  in  either  the  admission  or  the 
exclxision  of  evidence,  and  no  error  or 
defed  in  any  ruling  of  order  or  in  any 
ad  done  or  omitted  by  the  presiding 
officer  or  by  any  of  the  parties  is 
grounds  for  vacating,  modifying,  or 
otherwise  disturbing  an  otherwise 
appropriate  ruling  or  order  or  ad,  unless 
remsal  to  take  sudi  action  appears  to 
the  presiding  officer  or  the 
Commissioner  of  Food  and  Dnigs  or 
other  entity  deciding  the  appeal 
(currently  the  DAB)  to  be  inconsistent 
with  substantial  justice.  The  presiding 
officer  and  the  entity  dedding  the 
appeal  at  every  stage  of  the  proceeding 
will  disregard  any  error  or  defed  in  the 
proceeding  that  does  not  affed  the 
substantial  rights  of  the  parties. 

fl74l    Judicial  fevlew. 

(a)  The  final  dedsion  of  the 
Commissioner  of  Food  and  Drugs  or 
other  entity  deciding  the  appeal 
(currentiy  the  DAB)  constitutes  final 
agency  action  from  which  a  respondent 
may  petition  for  judidal  review  \mder 
the  statutes  governing  the  matter 
involved.  Although  the  filing  of  a 
petition  for  judidal  review  does  not  stay 
a  decision  under  this  part,  a  respondent 
may  file  a  petition  for  stay  of  such 
dedsion  under  §  10.35  of  this  chapter. 

(b)  The  Chief  Counsel  of  FDA  has 
been  designated  by  the  Secretary  of 
Health  and  Human  Services  as  the 
officer  on  whom  copies  of  petitions  for 
judidal  review  are  to  be  served.  This 
officer  is  responsible  for  filing  the 
record  on  which  the  final  dedsion  is 


based.  Tbe  record  of  the  proceeding  is 
certified  by  the  entity  dedding  the 
appeal  (currently  the  DAB). 

(c)  Exhaustion  of  an  appeal  to  the 
entity  dedding  the  appeal  (ciirrently  the 
DAB)  is  a  jurisdictional  prerequisite  to 
judicial  review. 

%MM    DapoattintheTreaauryodhe 
United  r 


All  amounts  assessed  pursuant  to  this 
part  shall  be  deUvered  to  the  Diredor. 
Division  of  Finandal  Management 
(HFA-100),  Food  and  Drug 
Administration,  rm.  11-61,  5600  Fishers 
Lane,  Rockville,  MD  20857,  and  shall  be 
deposited  as  miscellaneous  receipts  in 
the  Treasury  of  the  United  States. 

PART  20— PUBLIC  INFORMATION 

7.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Andwrity.  Sees.  201-903  of  tlie  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C 
321-393):  sees.  301.  302.  303.  307,  310.  311. 
351,  352.  354-360F,  361,  362, 1701-1706, 
2101  of  tiie  Public  Health  Service  Act  (42 
U.S.C  241,  242.  242a.  2421,  242n,  243,  262, 
263,  263b-263n,  264.  265,  300u-300u-5, 
300aft-l);  5  U.S.C  552;  18  U.S.C  1905. 

f2a86    [Amended] 

8.  Section  20.86  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

12086    DIaeioaure  In  admlntolretlve  or 

Data  and  infonnation  otherwise 
exempt  from  public  disclosure  may  be 
revealed  in  Food  and  Drug 
Administration  administrative 
proceedings  pureuant  to  parts  10, 12, 13, 
14, 15, 17,  and  19  of  this  chapter  or 
coiut  proceedings,  where  data  or 
information  are  relevant.  *  *  * 

Dated:  July  12, 1995. 
WiliiaaB.Schnliz, 
Deputy  Commissionarfor  Policy. 
[FR  Doc  95-18325  Filed  7-26-95:  8:45  am] 
aajjNO  oooa  4i«-ti-» 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Statement  of  Organization,  Functions, 
and  Delegations  of  Auttu)rity 

AQENCV:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

Notice  is  her^y  given  tliat  I  have 
delegated  to  the  Chair  and  Members  of 
the  Departmental  Appeals  Board 
authority  to  review  administrative  civil 


money  penalty  decisions  pursuant  to 
part  17  (21  CFR  part  17).  This  authority 
was  delegated  to  me  by  the  Secretary  of 
Health  and  Human  Swvices  under  The 
Federal  Food.  Drug,  and  Cosmetic  Act, 
21  CFR  S.10(a)(l);  section  351  of  the 
PubUc  Health  Service  Act  (42  U.S.C. 
section  262)  concerning  biologic  recall 
orders.  21  CFR  5.10(a)(5);  the  National 
Childhood  Vaccine  Injury  Act  of  1986 
(42  U.S.C  section  300aa-28)  concerning 
authority  to  impose  administrative  civil 
money  penalties,  21  CFR  5.10(a)(35); 
and  the  Mammography  Quality 
Standards  Act  of  1992  (42  U.S.a  section 
263b(h)(2)).  21  CFR  5.10(a)(36).  This 


authority  concerns  making  final 
determinations  with  respect  to  the 
imposition  of  administrative  civil 
monetary  penalties  on  review  of,  or  by 
declining  to  review,  initial  decisions 
and  decisions  granting  summary 
decisions  of  Administrative  Law  Judges, 
as  set  forth  in  21  CFR  part  17. 

This  delegation  becomes  effective 
August  28, 1995. 

Dated:  July  20, 1995. 
David  A.  Kewier, 

Commissioner  of  Food  and  Drvgs. 

(PR  Doc.  95-18326  Filed  7-26-95;  8:45  am} 
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21  CFR  Parts  310  and  341 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21 CFR  Part  310 
[Docket  Na  7eN-062Q] 
Rm0006^AA06 

Cold,  Cough.  Ailargy,  Bronchodliator. 
and  Antiasthmatic  Drug  Products  for 
Ovar-thO' Counter  Human  Uaa; 
Combinalion  Bronchodilalor  Drug 
Products  Contsining  ThoophyWno 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnow;  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  establishing  that  cough-cold 
combination  drug  products  containing 
theophylline  are  not  generally 
recognized  as  safe  and  effective  and  are 
misbranded  for  over-the-counter  (OTC) 
use.  FDA  is  issuing  this  final  rule  after 
considering  public  comments  on  the 
agency's  proposed  regulation,  which 
was  issued  in  the  form  of  a  tentative 
final  monograph,  and  all  new  data  and 
information  on  OHTC  cough-cold 
combination  drug  products  containing 
theophylline  that  have  come  to  the 
agency's  attention.  Also,  this  final  rule 
lists  in  a  regulation  all  OTC 
bronchodliator  ingredients  that  have 
been  found  to  be  not  generally 
recognized  as  safe  and  effective  and  are 
misbranded.  This  final  rule  is  part  of  the 
ongoing  review  of  OTC  drug  products 
conducted  by  FDA. 
EFFECTIVE  DATE:  January  29. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-610), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-594-5000. 

SUPPLEMENTARY  INFORMATION: 

L  Background- > 

In  the  Federal  Registn-  of  September 
9. 1976  (41  FR  38312),  FDA  published, 
under  §  330.10(a)(6)  (21  CFR 
330.10(a)(6)).  an  advance  notice  of 
proposed  rulemaking  to  establish  a 
monograph  for  OTC  cold,  cough, 
allergy,  bronchodliator,  and 
antiasthmatic  drug  products,  together 
with  the  recommendations  of  the 
Advisory  Review  Panel  on  OTC  Cold, 
Cough,  Allergy,  Bronchodilator,  and 
Antiasthmatic  Drug  Products  (the 
Panel),  which  was  the  advisory  review 
panel  responsible  for  evaluating  data  on 
the  active  ingredients  in  these  drug 
classes.  The  Panel  recommended  tixat 


theophylline  as  a  single  ingredient  be 
Category  I  (generally  reco^oixed  as  safe 
and  effective)  (41  FR  38312  at  38373 
and  38374).  The  Panel  also 
recommended  that  combinations 
containing  an  oral  sympathomimetic 
bronchodilator  (e.g.,  ephedrine 
hydrochloride)  and  an  oral 
bronchodilator  (theophylline)  be 
Category  I  (41  FR.38312  at  38326). 
Interested  persons  were  invited  to 
submit  comments  by  December  8, 1976. 
Reply  comments  in  response  to 
comments  filed  in  the  initial  comment 
period  could  be  submitted  by  January  7. 
1977. 

In  accordance  with  §  330.10(a)(10), 
the  data  and  information  consideied  by 
the  Panel,  after  deletion  of  a  small 
amoimt  of  trade  secret  information, 
were  placed  on  public  display  in  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 
Rockville.  MD  20857. 

In  the  Federal  Register  of  December 
10, 1976  (41  FR  54032  at  54033),  the 
agency  aimounced  that  it  did  not  agree 
with  the  Panel's  recommendation  that 
theophylline  be  classified  in  Category  I 
and  be  made  available  for  OTC  use  as 
a  single  ingredient  because  additional 
information,  not  available  during  the 
Panel's  deUberations.  indicated  that  the 
Panel's  recommended  therapeutic  dose 
for  theophylline  may  be  toxic  to  some 
individuals.  The  new  information 
suggested  that  the  safe  and  effiactive  use 
of  theophylline  requires  careful  dosage 
titration  based  on  theophylline  serum 
concentrations.  The  agency  reaffirmed 
its  decision  to  restrict  Single-ingredient 
theophylline  preparations  to 
prescription  use  only  in  the  tentative 
final  monograph  for  OTC  bronchodilator 
drug  products  (47  FR  47520  at  47521, 
October  26, 1982).  In  Uie  final 
monograph  for  OTC  bronchodilator  drug 
products  (51  FR  35326  at  35331, 
October  2, 1986),  the  agency  stated  that 
it  would  address  theophyll^e 
combinations  in  the  tentative  final 
monograph  for  OTC  cough-cold 
combination  drug  products,  in  a  future 
issue  of  the  Federal  Register. 

In  the  tentative  final  monograph  for 
OTC  cough-cold  combination  dnig 
products  (53  FR  30522  at  30544  to 
30546,  August  12, 1988),  combination 
drug  products  containing  theophylline 
and  ephedrine  were  reclassified  from 
Category  I  to  Category  n  (not  generally 
recognized  as  safe  and/or  efiiective). 
Additionally,  the  agency  classified  in 
Category  II  any  OTC  combination  drug 
product  that  contains  theophylline. 
Interested  persons  were  invited  to 
submit  written  comments,  objections,  or 
requests  for  oral  hearing  on  the 


proposed  r^ulaticm  before  the 
Commissioner  of  Food  and  Drugs  (the 
Commissioner)  and  on  the  agency's 
economic  impact  determination  for  the 
proposal  by  December  12, 1988.  New 
data  could  have  been  submitted  by 
August  14, 1989,  and  comments  on  the 
new  data  by  October  12, 1989. 

In  response  to  the  OTC  cough-cold 
combination  drug  products  tentative 
final  monograph,  two  manufacturers 
submitted  comments  and  data  on 
theophylline  combination  drug 
products,  and  two  physicians  submitted 
a  case  study  related  to  a  theophylline- 
ephedrine-phenobarbital  combination 
product.  Aikother  comment  reported 
injuries  it  considered  to  be  caused  by 
theophylline  toxicity.  Although  that 
comment  was  submitted  after  the 
administrative  record  had  closed,  the 
agency  considered  it  important  and  has 
addressed  it  in  this  final  rule.  Copies  of 
the  comments  are  on  pubUc  display  in 
the  Dockets  Management  Branch 
(address  above). 

In  this  final  rule,  the  agency  is 
declaring  OTC  cough-cold  combination 
drug  products  containing  theophylline 
to  be  new  drugs  under  se€:tion  201(p)  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (tfie  act)  (21  U.S.C.  321{p)).  for 
which  an  application  or  abbreviated 
appUcation  (hereinafter  called 
appUcation)  approved  imder  section  505 
of  the  act  (21  U.S.C.  355)  and  21  CFR 
part  314  is  required  for  marketing.  In  the 
absence  of  an  approved  appUcation. 
products  contaii^ng  drugs  for  this  use 
also  would  be  misbranded  under  section 
502  of  the  act  (21  U.S.C.  352).  ]n  this 
final  rule,  the  agency  is  amending  part . 
310  (21  CFR  part  310)  (nonmonograph 
conditions)  by  adding  to  §  310.545(a)(6) 
new  paragraph  (iv)  to  include  any 
cough-cold  combination  drug  products 
containing  theophylline. 

In  the  advance  notice  of  proposed 
rulemaking  for  OTC  cold,  cough, 
allergy,  bronchodilator,  and 
antiasthmatic  drug  products  (41  FR 
38312).  the  agency  stated  that  the 
conditions  for  products  excluded  from 
the  monograph  (Category  II)  should  be 
eliminated  from  OTC  drug  products 
effective  6  months  after  the  date  of     ^^^ 
pubUcation  of  the  final  monograplufi"'^^ 
the  Federal  Register,  regardless  of  ' 
whether  further  testing  is  undertaken  to 
justify  their  future  use.  The  agency  also 
stated  that  conditions  included  in  the 
monograph  (Category  I)  should  be 
effective  30  days  after  the  date  of 
publication  of  the  final  monograph  in 
the  Federal  Register.  In  the  tentative 
final  monograph  for  OTC  cough-cold 
combination  drug  products,  the  agency 
extended  this  30-day  period  to  12 
months  in  order  to  provide  a  reasonable 


period  of  time  for  relabeling  and 
reformulation  of  products  covered  by 
the  monograph  (53  FR  30522  at  30523). 

In  the  case  of  OTC  combination 
bronchodilator  drug  products 
containing  theophylline,  the  agency  has 
determined  that  no  combination  is 
generally  recognized  as  safe  and 
effective  for  this  use.  Accordingly,  the 
agency  is  not  establishing  any 
monograph  conditions  for  these 
combination  drug  products.  Thus,  there 
is  no  need  for  a  12-month  period  for 
relabeling  and  reformulation  of  these 
products.  As  stated  in  the  advance 
notice  of  proposed  rulemaking,  these 
conditions  should  be  eliminated  from 
OTC  drug  products  effective  6  months 
after  the  date  of  publication  of  this  final 
rule.  Therefore,  on  or  after  January  29, 
1996,  no  OTC  cough-cold  combination 
drug  products  containing  theophylline 
may  be  initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  unless  they  are  the  subject  of 
an  approved  application.  Any  such  OTC 
drug  product  in  interstate  commerce 
after  the  efiisctiJ^e  date  of  this  final  nile 
that  is  not  in  compUance  with  the 
regulation  is  subject  to  regulatory 
action.  Manufacturers  are  urged  to 
comply  volimtarily  with  this  final  rule 
at  the  earUest  possible  date. 

In  the  final  rule  for  OTC 
bronchodilator  drug  products  (51  FR 
35326  at  35338),  the  agency  listed  a 
number  of  noiunonograph 
bronchodilator  ingredients.  At  that  time, 
§  310.545  had  not  been  established. 
Thus,  none  of  these  nonmonograph 
bronchodilator  ingredients  are  Usted  in 
that  regulation. 

Accordingly,  at  this  time,  the  agency 
is  also  listing  in  §  310.545(a)(6)(iv)  all  of 
the  nonmonograph  bronchodilator 
active  ingredients  discussed  in  that  final 
rule.  The  effective  date  of 
nonmonograph  status  for  these 
ingredients,  which  did  not  apply  to 
combinations  containing  theophylline, 
was  October  2, 1987.  The  date  of     . 
noiunonograph  status  of  combinations 
containing  theophylline  will  be  January 
29, 1996. 

n.  The  Agency's  Conclusions  on  the 
Comments 

1.  One  comment  rec^uested  that  the 
agency  ban  theophylline  in  OTC  drug 
products.  The  comment  mentioned  the 
growing  body  of  medical  Uterature 
highly  critical  of  theophylline's  safety 
record.  The  comment  contended  that 
theophylline  can  be  a  dangerous  drug 
and  its  use  should  be  tailored  (by  a 
physician)  to  the  individual  patient.  The 
comment  mentioned  26  incidents  of 
theophylline-caused  injuries,  most  of 
whi^  involved  young  asthma  patients 
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who  sustained  brain  damage  from 
seizures  or  died  as  a  result  of  using 
theophylline.  The  comment  emphasized 
the  need  for  greater  understanding  of 
the  use  of  theophylline,  especially  when 
used  by  children  or  anyone  suffering 
from  fever  or  a  viral  infection,  such  as 
the  flu. 

Another  conunent  reported  a  case 
involving  a  6-year-old  child  who  had 
been  admitted  to  the  hospital  with  a 
diagnosis  of  complex  febrile  seizures 
(Ref.  1).  Because  such  febrile  seizures 
often  do  not  reoccvir,  the  child  was  not 
placed  on  anticonvulsant  medication, 
but  was  observed  over  time.  Several 
months  later,  when  the  child  was 
readmitted  with  gastroenteritis 
presumably  of  viral  etiology,  the 
physician  discovered  that  the  child  had 
been  taking  an  OTC  drug  product 
containing  130  milligrams  (mg) 
theophylline,  24  mg  ephedrine,  and  8 
mg  phenobarbital  twice  daily  for  asthma 
prophylaxis.  The  comment  indicated 
that  the  presence  of  phenobarbital  in 
this  product  could  have  affected  the 
patient's  cUnical  course  and/or 
recognition  of  reoccurring  seizures.  The 
comment  urged  the  agency  to  remove 
this  type  of  combination  product  from 
the  CrC  marketplace. 

The  agency  agrees  with  the  comments 
that  theophylline-containing 
combination  drug  products  should  no 
longer  be  available  OTC.  Inithe  OTC 
cough-cold  combination  tentative  fiiud 
monograph  (53  FR  30522  at  30544  to 
30546),  the  agency  stated  its  awareness 
of  the  increase  in  adverse  effects 
associated  with  the  use  of  theophylline 
and  ephedrine  combination  drug 
products.  Moreover,  the  agency 
concluded  that  whether  theophylline  is 
administered  as  a  single  ingredient  or  in 
combination  with  other  drugs,  it  is 
essential  that  a  physician  titrate 
theophylline  dosage  based  on 
individual  patient  measurements  of 
theophylline  serum  levels.  Thus,  the 
agency  classified  any  OTC  combination 
dbrug  product  containing  theophylline  as 
Category  n  (not  generally  recognized  as 
safe  and/or  effective)  and  reaffirmed  its 
position  that  theophylline  should  be 
administered  imder  professional   /^ 
supervision.  / 

More  recent  data  also  suppcvt  the 
conclusion  that  theophylljiie  is  not  safe 
for  OTC  use.  These  include: 

(1)  Twenty-six  incidents  of 
theophylline-caused  injury  between 
1980  and  1991  (involving  mostiy  yoimg 
asthma  patients),  including  6  deaths 
(likely  causally  related),  15  cases  of 
brain  damage  (not  otherwise  defined),  4 
seizures  and/or  coma,  and  1  rapid 
heartbeat  (Ref.  2);  (2)  FDA  adverse 
reaction  reports  for  the  years  1969  to 


March.  1994  (Ref.  3);  and  (3)  the 
American  Association  of  Poison  Control 
Centers  National  Data  Collection  System 
(Refs.  4  tiirough  7). 

The  agency's  adverse  reaction 
reporting  system  (Ref.  3)  includes  116 
adverse  reactions  associated  with 
theophylline-containing  combination 
drug  products.  Twenty-two  of  these 
reactions  were  serious:  4  resulted  in 
death;  15  resulted  in  hospitalization; 
and  3  were  disabling.  These  reports 
include  both  prescription  and  OTC  use 
of  theophyUine  combination  drug 
products.  Adverse  reaction  reports 
involving  single  ingredient  theophylline 
drug  products  include  2,175  cases.  Of 
these,  782  were  serious.  111  resulted  in 
death.  5  others  were  considered  Ufe- 
threatening,  4  required  medical 
intervention  to  prevent  impairment,  698 
resulted  in  hospitaUzation,  and  27  were 
disabling  (Ref.  3). 

The  aimual  reports  of  the  American 
Association  of  Poison  Control  Centers 
for  the  years  1990  to  1993  (Refs.  4 
through  7)  concerning  theophylline 
exposures  state  the  following:  (1)  In 
1990,  there  were  6,527  theophylline 
exposures  resulting  in  36  deaths,  93 
major  (severe)  outcomes,  622  moderate 
outcomes,  and  2,039  minor  outcomes; 
(2)  in  1991,  there  were  6,744 
theophylline  exposures  resulting  in  38 
deaths,  138  major  outcomes,  619 
moderate  outcomes,  and  2,101  minor 
outcomes;  (3)  in  1992,  there  were  5,735 
theophylUne  exposures  resulting  in  35 
deaths,  113  major  outcomes,  596 
moderate  outcomes,  and  1,343  minor 
outcomes;  and  (4)  in  1993,  there  were 
4,473  theophylline  exposures  resulting 
in  27  deaths,  120  major  outcomes,  782 
moderate  outcomes,  and  1,026  minor 
outcomes.  The  agency  notes  that  these 
•  reports  do  not  differentiate  theophylline 
exposure  as  resulting  from  prescription 
or  OTC  drug  products;  nor  do  the 
reports  differentiate  exposure  as 
resulting  from  drug  products  containing 
theophylline  as  a  single  ingredient  or  in 
combination  with  another  active 
inraedient.' 

Tsiu  et  al.  (Ref.  8)  reported  1,570 
pubhshed  cases  of  theophylline- 
induced  toxicities  from  1973  through 
1988,  which  included  198  seizures,  525 
cardiovascular  compUcations,  and  63 
deaths.  The  study  indicates  that  many 
patients  suffered  serious  and  frequently 
fatal  side  effects,  despite  receiving 
"standard"  prescription  doses  of 
theophylline.  This  type  of  reporting 
emphasizes  the  narrow  therapeutic 
index  of  theophylline  and  the  need  to 
determine  individual  dose  titration 
levels. 

Sessler  (Ref.  9)  examined  the  clinical 
and  pharmacokinetic  characteristics  of 
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5.557  theophyllm»-related  toxicity 
reports  from  two  hospitals  over  a  2-year 
poiod.  Ten  percent  of  the  reported 
cases  had  serum  theophylline 
concentrations  above  the  therapeutic 
range,  while  2  percent  of  these  cases 
reported  serum  theophylline 
concentrations  greater  than  30 
micrograms  per  milliliter  ()ig/mL).  Of 
the  116  cases  having  serum 
theophylline  concentrations  greater  than 
30  (ig/mL.  12  percent  were  due  to  acute 
overdose  and  88  percent  due  to  chronic 
overmedication.  Sessler  stated  that  cases 
of  theophyUine-induced  toxicity  are 
relatively  common  in  ho^ital 
emergency  departments,  result 
primarily  from  patient  and  physician 
dosing  errors,  and  cause  a  broad  range 
of  toxic  manifestations  of  varying 
severity.  Sessler  indicated  that  the  most 
common  single  cause  of  toxicity  is 
inappropriate  drug  administration  by 
the  patient,  i.e.,  additional  doses 
administered  for  the  relief  of 
bronchospasm  and/or  dyspnea 
(difficulty  in  breathing. 

In  a  recent  prospective  study  (Ref.  10), 
Shannon  evaluated  major  theophylline 
toxicity  of  249  subjects  with  acute 
theophylline  intoxication:  119  subjects 
with  acute  intoxication  who  were  not 
receiving  theophylline  therapy,  92 
subjects  with  chronic  intoxication  due 
to  overmedication,  and  38  subjects  who 
ere  acutely  intoxicated  while  on 
theophylline  therapy.  The  study  pointed 
out  that  chronic  overmedication  is 
responsible  for  the  high  rate  of 
m(ui>idity  and  mortality  in  elderly 
subjects  with  theophylline  intoxication. 
Shannon  concluded  that  the  data 
support  the  admonition  that 
theophylline  should  be  used  cautiously, 
if  at  all.  in  elderly  patients,  and  that 
close  patient  monitoring  is  necessary. 

The  data  discussed  above  demonstrate 
an  incidence  of  theophyOine-related, 
life-threatening  events  and  deaths,  and 
a  narrow  therapeutic  window  for  the 
safiB  use  of  theophylline.  Accordingly, 
the  agency  concludes  that  theophylline 
should  be  administered  under 
professional  supervision  and  not  be 
available  OTC  Therefore,  all  OTC 
cough-cold  combination  drug  products 
containing  theophylline  are  considered 
nonmonograph. 
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2.  Two  comments  disagreed  with  the 
agency's  Category  II  classification  of  any 
OTC  cough-cold  combination  drug 
product  containing  theophylline  (53  FR 
30544  at  30546).  One  comment  stated 
that  OTC  combination  bronchodilator  . 
drug  products  containing  theophylline 
and  ephedrine  provide  the  same  benefit 
to  asthmatics  as  either  single  active 
ingredient  when  used  for  temporary 
relief  of  symptoms  associated  with 
episodic  asthma.  The  comment  asserted 
that  low  dose  theophylline  and 
ephedrine  combinations  have  an 
extensive  marketing  history  and  a 
record  of  safe  and  effective  use.  The 
comment  submitted  two  clinical  studies 
(Refs.  1  and  2)  in  support  of  the 
therapeutic  benefit  of  both  theophylline 
and  ephedrine  and  the  additive  effect(s) 
when  both  ingredients  are  taken  in 
combination  in  fixed  dosage.  The 
comment  contended  that  the  two 
clinical  studies  confirm  the  following: 
(1)  Low  dose  theophylline  in 
combination  products  is  therapeutically 
effective:  (2)  addition  of  low  dose 
theophylline  enhances  the  effectiveness 
of  ephedrine;  and  (3)  significant  clinical 
benefit  is  achieved  from  using  the 
combination  product.  The  comment 
concluded  that  these  studies  provide 
substantial  evidence  to  adequately     > 
support  a  final  determination  by  the  / 
agency  that  low  dose  theophylline  in 
combination  with  ephedrine  is  generally 
recognized  as  safe  and  effective  as  an 


OTC  comUnation  brcmchodilator  drug 
product. 

The  second  comment  stated  that 
adequate  and  well-controlled  clinical 
studiies  and  50  yeare  of  successful  OTC 
use  in  the  management  of  reversible 
bronchospastic  disorder  have 
demonstrated  the  safety  and 
effectiveness  of  its  OTC  combination 
bronchodilator  drug  product  ccmtaining 
130  mg  theophylline,  24  mg  ephedrine, 
and  8  mg  phenobarbital.  In  support  of 
the  additive  effects  and  benefits  from 
combining  theophylline  with  ephedrine, 
the  comment  submitted  data,  literattue 
reviews,  and  affidavits  from  several 
health  care  providers  (Refs.  3  through 
50).  The  comment  stated  that  the  data 
presmted  show  that  the  combination 
drug  product  containing  theophylline 
and  ephedrine  is  a  rational  dmg 
combination  by  virtue  of  the  synergistic 
effects  of  the  two  bronchodilators.  and 
that  the  reduction  in  the  dos^  of  each 
component  reduces  the  rislrof  toxicity 
bom  either  ingredient.  The  comment 
added  that  sudi  combination  drug 
products  provide  mild  to  moderate 
chronic  and  stable  asthmatic 
individuals  with  safe  and  effisctive 
medication  that  is  convenient  and  cost- 
effisctive. 

The  agency  has  reviewed  the 
submitted  data  and  information, 
considered  other  pertinent  information, 
and  determined  that  the  existing  data  do 
not  support  the  safety  and  effectiveness 
of  OTC  combination  drug  products 
containing  theophylline  and  ephedrine. 
The  agency  notes  that  on  July  20  and  21, 
1981.  the  FDA  Pulmonary-Allergy  Drugs 
Advisory  Committee  (the  Committee) 
met  and  concluded  that  there  was 
insufficient  evidence  to  demonstrate  the 
additive  effect  few  combination  drug 
products  containing  theophylline  and 
ephedrine  (Ref.  51).  The  Committee  met 
again  on  November  4, 1982,  and  stated 
that  it  did  not  favor  the  continued  OTC 
or  prescription  marketing  of 
theophylline  and  ephedrine  fixed 
combination  drug  products  (Ref.  52).  In 
the  tentative  final  monograph  for  OTC 
cough-cold  combination  drug  products 
(53  FR  30522  at  30545  to  30546).  the 
agency  agreed  with  the  Committee  that: 
(1)  Insufficient  evidence  exists  to 
support  the  use  of  theophylline  and 
ephedrine  in  combination;  (2)  ephedrine 
adds  little  benefit  to  the  theophylline 
and  ephedrine  combination  when 
theophylline  is  given  in  a  dosage 
titrated  for  the  individual  patient;  (3) 
individual  dosage  titration  for 
theophylline  is  needed;  and  (4)  an 
increase  in  adverse  effects  has  been 
associated  with  the  use  of  theophylline 
and  ephedrine  combination  drug 
products. 


The  additional  data  submitted  by  the 
comments  do  not  diange  the  agency's 
position.  One  unpubliued  study  (WM- 
339)  (Ref.  1)  addressed  the  therapeutic 
benefit  of  a  combination  containing  130 
mg  theophylline  and  24  mg  ephedrine. 
This  randomized,  double-blind, 
placebo-controlled,  four-way  crossover 
study  ounpared  the  bronchodilator 
efiiects  of  dngle  doees  of  theophylline, 
ephedrine,  theophylline  with 
ephedrine.  and  placebo  in  30  subjects 
%vith  reversible  bronchospasm. 
According  to  the  comment,  the  study 
demonstrates  that  ephedrine  is  an 
effective  single  ingredient 
bronchodilator  and  that  combination 
drug  treatment  with  theophylline  plus 
ephedrine  is  significantly  more  effective 
than  treatment  with  either  single 
ingredient  in  providing  relief  from 
reversible  airway  obstruction 
attributable  to  bronchial  asthma. 

The  agency  finds  that  study  WM-339 
(Ref.  1)  does  not  provide  substantial 
evidence  that  botn  ingredients  in  the 
combinatibn  drug  jtfoduct  make  a 
contribution  to  the  claimed  effects. 
According  to  the  authors,  effectiveness 
of  the  two  single  ingredient  products 
(130  mg  theOThylUne  and  24  mg 
ephedi^e),  the  combination  product 
(both  theophylline  and  ephedrine),  and 
plac^x)  (inwt  tablet)  was  compared 
using  the  following  endpoints:  (1) 
Results  of  spirometric  measurements  of 
forced  expiratory  volume  in  1  second 
(FEV  i)  and  the  peak  expiratory  flow 
rate,  (2)  subjective  evaluations  of  test 
subjects,  and  (3)  incidence  of 
therapeutic  failure.  The  authore 
concluded  that  the  combination  therapy 
was  superior  to  both  placebo  and  to  the 
single  ingredients  for  spirometric 
measurements  at  several  time  points 
and  for  subjective  patient  global 
responses.  Although  signincandy  fewer 
failure  rates  were  reported  for  the 
combination  treatment  group  than  for 
the  plac»bo  group,  there  was  no 
significant  difference  in  treatment 
fa&ures  between  either  individual 
insedient  and  the  combination  product. 

Flaws  in  the  design  and  analysis  of 
this  study  preclude  substantiation  of  the 
authors'  conclusions.  Fint,  the  agency 
does  not  consider  a  single-dose, 
crossover  study  sufficient  to  establish 
effiectiveness  of  both  components  of  this 
fixed  combination  that  would  be  used 
for  multiple  doses  in  a  dynamic  illness. 
Treatment-by-sequence  effects,  possible 
carryover  effects,  and  dynamic  changes 
in  the  subject's  baseline  disease  over 
time  could  not  be  assessed  because 
individual  subject  information  was  not 
provided. 

Second,  the  agency  considers 
inappropriate  the  method  utilized  to 


specify  and  analyze  all  effectiveness 
data  recorded  for  treatment  failures. 
Treatment  biluras  were  defined  by 
inability  to  record  at  least  one  FEV  i 
measurement  with  a  minimum  15 
percent  improvement  during  the  first  2 
noun,  and  dropouts  after  the  first  2 
houre  of  observation.  The  planned 
analysis  specified  proper  handling  of 
treatment  failure  dropouts.  However,  88 
percent  (15  of  17)  of  the  subjects  with 
at  least  a  single  treatment  fiailure  at  the 
2-hour  observation  point  were  allowed 
to  finish  the  same  6-hour  study  period 
and  were  included  in  the  evaluation  of 
effectiveness.  Some  of  these  subjects 
may  have  received  the  allowed  2-hour 
rescue  medication  generating 
"improved"  data  for  observation  points 
between  2  and  6  hours,  which  cannot  be 
attributed  to  the  assigned  study  drug. 

Finally,  beta-agonist  aerosol  rescue 
medication  was  allowed  by  the  study 
protocol  at  the  single  2-hour  observation 
point.  This  caused  effiectiveness  results 
to  be  compromised  by  inclusion  of 
further  data  in  the  analysis  of 
effectiveness  whethv  or  not  use  of  the 
rescue  medication  was  considered  a 
treatment  failure. 

The  agency  discussed  the  Sims  et  al. 
study  (Ref.  2),  submitted  by  one 
comment,  in  the  tentative  final 
monograph  for  OTC  cough-cold 
combination  drug  products  (53  FR 
30522  at  30544).  During  two  phases  in 
that  study,  several  combination 
products,  including  one  containing  130 
mg  theophylline  and  25  mg  ephedrine, 
were  compared  to  single  doses  of 
theophylune  and  ephedrine  in  10  adults 
with  mild  but  continuously 
symptomatic  asthma  and  in  10 
nonsmoking  healthy  adults.  Reported 
results  were  that:  (1)  A  single  dose  of 
130  mg  theophylline  combined  with  25 
mg  ephedrine  produced  a 
bronchodilator  effect  in  subjects  with 
mild  to  moderate  asthma;  (2)  the 
theophylline  and  ephedrine 
combination  caused  more  side  effiects 
(i.e.,  tremor,  nervousness,  nausea)  than 
either  ingredient  alone;  and  (3)  one 
theopylline  and  ephedrine  combination 
was  more  effective  than  either  drug 
alone,  but  there  was  no  improvement  in 
bronchodilator  effectiveness  for  another 
combination  despite  higher 
theophylline  blood  levels  achieved  after 
2  weeks  of  multiple  dosing  with  a 
combination  product  containing 
theophylline,  ephedrine,  and 
phenobarbital.  To  explain  the  observed 
lack  of  improved  lung  function  after 
multiple  dosing  with  higher 
theophylline  blood  levels,  the  authore 
suggested  the  development  of  tolerance 
to  theophylline,  ephedrine.  or  both.  The 
agency  considera  this  two-phase  study 


insufficient  to  support  the  claim  that  the 
combination  of  theophylline  and 
ephedrine  is  more  effective  than  either 
single  active  ingredient  alone  for  the 
treatment  of  mild,  continuously 
sjrmptomatic  asthma.  The  agency 
concludes  that  this  study  does  not 
provide  sufficient  data  to  support  the 
use  of  OTC  combination  drug  products 
containing  theophylline  and  ephedrine. 

The  agency  has  also  reviewed  the 
other  studies  (Refs.  3  through  50)  and 
determined  that  the  data  do  not 
substantiate  the  safe  and  effisctive  use  of 
OTC  combination  drug  products 
containing  theophylline.  References  3 
through  6  were  previously  addressed  in 
the  tentative  final  monograph  for  OTC 
cough-cold  combination  dmg  products 
(S3  FR  30522  at  30544).  Refnence  7 
reported  superim'  effects  of  a 
combination  of  two  drugs  (theophylline 
and  ephedrine)  over  single  ingredient 
products  (theophylline  or  ephedrine)  in 
ameliorating  exndse-induoed 
bronchospasm.  However,  a  three 
ingredient  combination  drug  product 
(theophylline,  ephedrine,  and 
hydroxyzine  hydrochloride)  was  used  in 
these  studies.  Further,  the  side  effects 
(drowsiness,  tzemon,  nausea,  insomnia, 
and  palpitations)  made  the 
theophylline-ephedrine  combination 
product  unacceptable  to  almost  one-half 
of  the  subjects  in  the  study. 

References  8  and  9  suggested  that 
combinations  are  more  effiective  than 
their  individual  components  in 
controlling  induced  bronchospasm  and 
modifying  both  early  asthmatic  response 
and  late  asthmatic  response.  However, 
two  other  reports  (Refe.  49  and  50) 
indicated  that  oral  theophylline  has  no 
effect  on  airway  hyperresponsiveness 
even  at  dose  levels  greater  than  the  fixed 
dose  (780  mg  per  day)  currently 
available  OTC. 

Reference  10  noted  that  in  some 
studies  additive  effects  of  the 
combination  drug  product  containing 
theophylline  are  recorded  and  in  other 
studies  they  are  not.  Reference  11  was 
a  double-bUnd.  placebo-controlled, 
randomized  cross-over  study  of  a 
combination  of  three  ingredients 
(theophylline,  ephedrine,  and 
hydroxyzine),  another  combination  of 
three  ingredients  (theophylline, 
ephedrine.  and  phenobarbital).  and  a 
single  ingredient  product  containing 
ephedrine.  The  authors  reported  that 
both  combinations  were  more  effective 
than  ephedrine  alone,  but  the  study  did 
not  include  a  single  ingredient  product 
containing  theophylline.  Therefore,  the 
study  was  imable  to  evaluate  the 
contribution  of  ephedrine. 

References  12  and  13  indicated  that 
the  prescription  drugs  metaproterenol 
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(Ref.  12)  and  teibutaline  (Ref.  13) 
produced  additive  effects  when  given 
with  theophylline.  However,  these  data 
concerning  additive  effects  of 
prescription  drugs  are  irrelevant  to  OTC 
use  of  ephedrine.  Reference  14  involved 
a  comparison  of  a  three  ingredient 
combination  drug  product  containing 
130  mg  theophylline,  24  mg  ephedrine, 
and  8  mg  phenobarbital  to  a  single 
ingredient  product  containing  300  mg 
theophylline,  given  four  times  a  day. 
The  investigators  recorded  similar 
pulmonary  function  responses  for  the 
two  products.  However,  it  is  difficult  to 
assess  these  results  because  the  two 
products  contained  different  amounts  of 
theophylline.  The  appropriate  study  to 
estabUsh  effectiveness  would  have  been 
to  compare  the  combination  product  to 
a  single  ingredient  product  containing 
the  same  amoimt  of  theophylline. 

None  of  the  other  reports  (Refs.  IS 
through  48)  contains  information  to 
demonstrate  safisty  and  effactiveness. 
References  15  through  26  provided 
general  information  only.  References  27 
through  31  do  not  contain  any  clinical 
trials,  and  references  32  through  48 
involved  the  comment's  siistained 
action  formidation.  Some  of  these 
studies  employed  either  a  placebo  . 
control  (Ref.  33)  or  a  beta-agonist    '; 
control  other  than  ephedrine  (Refe.  35 
through  38).  Two  other  studies  (Refe.  32 
and  34)  compare  the  safety  and 
effectiveness  of  a  theophylline- 
containing  sustained  action  dosage  form 
and  a  theophylline-containing 
immediate  release  dosage  form. 
References  39  through  48  lack  study 
controls  and  are  some  of  the  early  1976 
trials  in  Europe  that  dealt  with  a  variety 
of  disease  entities. 

The  afBdavlts  contained  statements 
.from  several  health  care  providers  that 
the  combination  therapy  of  130  mg 
theophylline  and  24  mg  ephedrine  in 
fixed  doses  provides  safe  and  effective 
therapy  for  the  treatment  of  mild 
asthma.  However,  none  of  the  affidavits 
included  any  new  scientific  data  to 
support  the  safety  and  effectiveness  of 
any  OTC  combination  drug  product 
containing  theophylline  and  ephedrine. 

The  agency  concludes  that  the 
submitted  data  do  not  support  any 
combination  bronchodilattv  drug 
products  containing  theophylline  as  safe 
and  effective  for  OTC  use,  particularly 
with  regard  to  effectiveness  at  steady 
state.  Substantial  evidence  has  not  been 
provided  to  demonstrate  that  each 
ingredient  in  the  combination  of 
theophylline  and  ephedrine  makes  a 
contribution  to  the  claimed  effects  as 
noted  in  §330.10(a)(4)(iv)  (21  CFR 
300.10(a)(4)(iv)).  Accordingly,  in  this 
final  rule,  combination  bronchodilator 


drug  products  containing  theophylline 
are  not  generally  recognized  as  safe  and 
effective  and  are  considered  misbranded 
for  OTC  use. 
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m.  Analysis  of  Impacts 

An  analysis  of  the  cost  and  benefits  of 
this  regulation,  conducted  tmder 


Executive  Order  12291,  was  discussed 
in  the  tentative  final  monograph  of 
August  12, 1988  (53  FR  30522).  No 
comments  were  received  in  response  to 
the  agency's  request  for  specific 
comment  on  the  economic  impact  of 
this  rulemaking  (S3  FR  30522  at  30560), 
and  the  substance  of  that  analysis  has 
not  changed.  Executive  Order  12201  has 
been  superseded  by  Executive  Order 
12866. 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (Pub. 
L.  96-354),  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regtilatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
writh  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  die  Executive  Order  and,  thus,  is  not 
subject  to  review  tmder  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  The  agency  concludes  that 
there  is  no  basis  for  the  continued 
marketing  of  any  OTC  combination 
cough-cold  drug  products  containing 
theophylline  with  claims  or  directions 
for  use  as  a  bronchodilator  and/or 
antiasthmatic  drug  product.  In  the 
interim,  manufacturers  may  be  able  to 
reformulate  to  single  ingredient 
ephedrine  drug  products.  However, 
elsewhere  in  this  issue  of  the  Federal 
Register,  the  agency  is  proposing  to 
remove  the  ingredients  ephedrine, 
ephedrine  hydrochloride,  ephedrine 
sulfate,  and  racephedrine  hydrochloride 
from  the  bronchodilator  final 
monograph  and  to  require  premarket 
approval  for  any  OTC  drug  product 
containing  these  ingredients.  If  that 
proposal  is  finahzed,  manufacturers  will 
not  be  able  to  market  any  OTC 
bronchodilator  drug  products 
containing  theophylline  or  ephedrine 
without  obtaining  an  approved 
application. 

Early  finaUzation  of  the 
nonmonograph  status  of  OTC  cough- 
cold  combination  drug  products 
containing  theophylline  will  benefit 
consumers  by  early  removal  horn  the 
marketplace  of  drug  products  for  which 
safety  and  effectiveness  have  not  been 
established.  This  will  result  in  a  direct 


economic  savings  to  consimiers. 
Bronchodilator  drug  products 
containing  epinephrine  will  continue  to 
be  available  for  consimaers  to  use  on  an 
OTC  basis  to  treat  bronchial  asthma. 
Based  on  the  information  above,  the 
agency  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  nimiber  of  small 
entities.  Therefore,  under  the  Regulatory 
FlexibiUty  Act,  no  further  analysis  is 
required. 

The  agency  has  determined  imder  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

At  the  time  that  the  final  monograph 
for  OTC  bronchodilator  drug  products 
was  pubUshed  in  the  Federal  Register  of 
October  2, 1986  (51  FR  35326),  the 
agency  had  not  established  §  310.545, 
which  lists  certain  active  ingredients 
that  are  not  generally  recognized  as  safe 
and  effective  for  certain  OTC  drug  uses. 
Therefore,  bronchodilator  ingredients 
that  were  foimd  to  be  nonmonograph  in 
1986  are  not  currently  included  in 
§  310.545.  In  this  final  rule,  the  agency 
is  Usting  in  new  §  310.545(a)(6)(iv)  all 
nonmonograph  bronchodilator 
ingredients.  New  §  310.545(a)(6)(iv)(A) 
includes  the  following  ingredients: 
Aminophylline,  belladonna  alkaloids, 
euphoibia  pilulifera,  metaproterenol 
sulfate,  methoxyphenamine 
hydrochloride,  pseudoephedrine 
hydrochloride,  pseudoephedrine 
sulfate,  and  theophylUne  preparations 
(theophylline,  anhydrous;  theophylline 
calciiun  saUcylate;  theophylline  sodiimi 
glycinate).  New  §310.545(a)(6)(iv)(B) 
includes  any  combination  drug  product 
containing  theophylline  (e.g., 
theophylline  and  ephedrine,  or 
theophylline  and  ephedrine  and 
phenobarbital).  The  agency  is  also 
amending  §  310.545(d)  to  add  new 
paragraphs  (d)(19)  and  (d)(20)  to  Ust  the 
effective  dates  for  the  ingredients  in 
new  §  310.545(a)(6)(iv)(A)  and 
(a)(6)(iv)(B),  respectively. 

List  of  Subjects  in  21  CFR  Part  310 

Administrative  practice  and 
procedure.  Drugs,  Labeling,  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  310  is 
amended  as  follows: 
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PART  310-NEW  DRUGS 

1.  The  authority  citation  for  21  CFR 
pait  310  continues  to  read  as  follows: 

Anttoritjr:  Sees.  201,  301.  501. 502, 503, 
505.  506,  507,  512-516, 520, 601(a),  701,  704, 
705,  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321,  331,  351,  352. 
353,  355,  356,  357,  360b-360f,  360),  361(a), 
371, 374, 375,  379e):  sees.  215,  301,  302(a), 
351, 354-360P  of  the  Public  Health  Sendpe 
Act  (42  U.S.C  216,  241,  242(a),  262,  263b- 
263n). 

2.  Section  310.545  is  amended  by 
adding  new  paragraphs  (a)(6)(iv). 
(d)(19),  and  (d)(20)  to  read  as  follows: 


1310.546    Drug  products  containing 
certain  active  Ingredients  offered  over  ttie 
oountv  (OTC)  for  certain  usee. 

(a)  •  •  • 
(6)  •  •  • 

(iv)  Bronchodilator  drug  products — 
(A)  Approved  as  of  October  2, 1987. 

Aminophylline 
Belladonna  alkaloids 
Euphoibia  piluUfara 
Metaproterenol  sul&te 
Methoxyphenamine  hydrochloride 
Pseudoephedrine  hydrochloride 
Pseudoephedrine  suliiate 
Theophylline,  anhydrous 
Theophylline  caldum  saUcylate 
Theophylline  sodiiun  glydnate 

(B)  Approved  as  of  January  29, 1996. 
Any  combination  drug  product 


containing  theophylline  (e.g., 
theophyllLie  and  ephedrine,  or 
theophylline  and  ephedrine  and 
phenobarfoital). 

•  •        •       •       * 

(d)  •  •  ' 

(19)  October  2, 1987,  for  products 
subject  to  paragraph  (a)(6)(iv)(A)  of  this 
section. 

(20)  January  29, 1996,  for  products 
subject  to  paragraph  (a)(6)(iv)(B)  of  this 
section. 

*  *        •       •       * 

Dated:  July  5, 1995. 
WUliuBlLHidibanl. 

Acting  Deputy  Commissioner  for  Ptdicy. 
[PR  Doc.  95-18449  Filed  7-26-95;  8:45  am] 
BILUNQ  COOK  41M-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  310  and  341 

[DocicetNo.95N-0205] 

RIN090S-AA06 

Cold,  Cough,  Allergy,  Bronchodilator, 
and  Antiasthmatic  Drug  Products  for 
Over-the-counter  Human  Use; 
Proposed  Amendment  of  Monograph 
for  OTC  Bronchodilator  Drug  Products 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  the  final  monograph  for  over-the- 
counter  (OTC)  bronchodilator  drug 
products  to  remove  the  ingredients 
ephedrine,  ephedrine  hydrochloride, 
ephedrine  sulfate,  and  racephedrine 
hydrochloride  and  to  classify  these 
ingredients  as  not  generally  recognized 
as  safe  and  effective  for  OTC  use.  This 
action  is  being  talcen  in  response  to  a 
request  from  the  U.S.  Department  of 
Justice,  Drug  Enforcement 
Administration  (DEA)  to  restrict  OTC 
availabiUty  of  ephedrine  because  of  its 
illicit  use  as  the  primary  prectusor 
utilized  in  the  synthesis  of  the 
controlled  substances 
methamphetamine  and  methcathinone. 
This  action  is  also  based  on  new 
information  that  shows  that  the  misuse 
and  abuse  of  OTC  ephedrine  drug 
products  has  the  potential  for  causing 
harm  and  on  comments  made  by  FDA's 
Pulmonary-Allergy  Drugs  Advisory 
Committee  and  the  Nonprescription 
Drugs  Advisory  Committee  on 
November  14, 1994.  This  proposal  is 
part  of  the  ongoing  review  of  OTC  drug 
products  conducted  by  FDA. 

DATES:  Written  comments  or  objections 
by  August  28, 1995;  written  comments 
on  the  agency's  economic  impact 
determination  by  August  28,  1995.  FDA 
is  proposing  that  any  final  rule  that  may 
issue  based  on  this  proposal  become 
effective  30  days  after  its  date  of 
publication  in  the  Federal  Register. 
ADDRESSES:  Submit  written  comments 
or  objections  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wilham  E.  Gilbertson.  Center  for  Drug 
Evaliuition  and  Research  (HFD-810), 
Food  and  Drug  Administration,  5600 


Fishers  Lane,  Rockville,  MD  20857, 
301-594-5000. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  September 
9, 1976  (41  FR  38312),  FDA  pubUshed, 
under  §  330.10(a)(6)  (21  CFR 
330.10(a)(6)),  an  advance  notice  of 
proposed  rulemaking  to  establish  a 
monograph  for  OTC  cold,  cough, 
allergy,  bronchodilator,  and 
antiasthmatic  drug  products,  together 
with  the  recommendations  of  the 
Advisory  Review  Panel  on  OTC  Cold, 
Cough,  Allergy,  Bronchodilator,  and 
Antiasthmatic  Drug  Products  (the 
Panel),  which  was  the  advisory  review 
panel  responsible  for  evaluating  data  on 
the  active  ingredients  in  this  drug  class. 
The  Panel  recommended  that  ephedrine 
preparations  be  Category  I  (generally 
recognized  as  safe  and  effective)  for 
OTC  bronchodilator  use  (41  FR  38312  at 
38370  and  38371.  September  9, 1976). 
The  agency  concurred  with  the  Panel  in 
the  bronchodilator  tentative  final 
monograph  (47  FR  47520  at  47527. 
October  26. 1982)  and  included 
ephedrine  preparations  in  the  final 
monograph  for  OTC  bronchodilator  drug 
products  (51  FR  35326  at  35339, 
October  2, 1986). 

n.  Recent  Developments 

Since  pubUcation  of  the  final 
monograph  for  OTC  bronchodilator  drug 
products,  the  agency's  views  about  OTC 
ephedrine-containing  bronchodilator 
drug  products  have  changed  for  several 
reasons:  (1)  A  large-scale  diversion  of 
OTC  ephedrine-containing  drug 
products  to  illicit  use  in  the 
manufactiue  of  the  controlled 
substances  methamphetamine  and 
methcathinone,  (2)  new  information  that 
ephedrine  may  be  unsafe  for  OTC  use 
and  has  the  potential  for  causing  harm 
as  a  result  of  misuse  and  abuse,  due  to 
widespread  and  easy  availability  as  an 
OTC  drug,  and  (3)  the  consensus  of 
FDA's  Pulmonary-Allergy  Drugs 
Advisory  Committee  and  the 
Nonprescription  Drugs  Advisory 
Committee  (the  Committee)  on 
November  14, 1994,  that  the  use  of  oral 
ephedrine  drug  products  as  an  OTC 
bronchodilator  to  relieve  the  symptoms 
of  asthma  can  no  longer  be  justified 
when  the  drug's  potential  for  illicit  use 
and  misuse  is  considered. 

m.  Illicit  Use  of  OTC  Ephedrine  Drug 
Products 

FDA  has  received  correspondence  and 
inquiries  fitim  consumers,  U.S. 
Senators,  DEA,  and  others  (Ref.  1) 
concerning  the  need  for  additional 


controls  on  the  distribution  of  OTC 
ephedrine-containing  drug  products. 
The  "Domestic  Chemical  Diversion 
Control  Act  of  1993,  Pub.  L.  103-200" 
was  signed  into  law  on  December  17, 
1993,  to  control  the  diversion  of  certain 
chemicals  (e.g.,  ephedrine)  used  in  the 
illicit  production  of  controlled 
substances  such  as  methcathinone  and 
methamphetamine.  The  law  became 
effective  on  April  16, 1994,  and 
removed  the  exemption  from  the 
definition  of  a  "regulated  transaction" 
that  had  existed  for  single  entity 
ephedrine  drug  products  legally 
marketed  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act).  Thus,  drugs 
that  were  previously  marketed  lawfully 
under  the  act  are  no  longer  exempt  from 
chemical  precursor  controls.  The  new 
law  was  intended  to  close  this  loophole 
and  help  eliminate  the  availability  of 
ephedrine  as  a  raw  material  source  in 
the  clandestine  synthesis  of 
methamphetamine  and  methcathinone. 

In  the  Federal  Register  of  October  11, 
1994  (59  FR  51365),  DEA  issued  a  final 
rule  eliminating  the  threshold  for 
ephedrine  and  subjecting  all 
transactions  involving  bulk  ephedrine 
and  single  entity  ephedrine  drug 
products  to  the  applicable  provisions  of 
the  Controlled  Substances  Act  (21 
U.S.C.  801).  The  final  rule  eliminated 
the  threshold  (an  amoimt  of  a  Usted 
chemical  that  determines  if  a 
transaction  such  as  receipt  or  sale  of  the 
chemical  is  a  regulated  transaction 
imder  part  1310  (21  CFR  part  1310))  for 
single  entity  ephedrine  drug  products. 
The  final  rule  established  that  all 
transactions  involving  ephedrine, 
regardless  of  size,  are  subject  to 
recordkeeping  and  reporting 
requirements  set  forth  in  part  1310  and 
the  notification  provisions  of  part  1310 
(21  CFR  part  1313).  However,  the  final 
rule  did  not  apply  to  combination  drug 
products  containing  ephedrine. 

At  the  Committee  meeting  on 
November  14, 1994,  the  Committees 
discussed  OTC  bronchodilator  drug 
products.  DEA  had  submitted  a 
comment  (Ref.  2)  to  the  Committee 
expressing  its  concern  that,  although  the 
recent  legislation  and  proposed 
regulations  (59  FR  12562,  March  17, 
1994)  (now  final  regulations  (59  FR  ; 
51365))  adequately  address  the  ability  to 
control  single  ingredient  ephedrine 
products,  DEA  is  aware  that  laboratories 
may  turn  to  combination  drug  products 
containing  ephedrine  and  guaifenesin 
that  would  be  exempt  from  the  final 
rule. 

The  comment  stated  that  the  iUicit 
use  of  OTC  ephedrine  drug  products  is 
contributing  to  a  serious  public  health 
problem  that  is  an  extremely  critical 
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issue  requiring  further  action  at  the 
Federal  level.  The  comment  added  that 
the  ore  marketing  status  and  broad 
distribution  of  these  products  is 
hindering  efforts  to  prevent  this  iUidt 
use  of  ephedrine  and  urged  the 
Committees  to  restrict  the  OTC 
availabihty  of  this  ingredient. 

The  agency  has  also  received 
comments  from  county,  State,  and 
Fed^al  Govenunent  organizations; 
pharmacists'  associations;  and 
consiuners  who  object  to  the  continued 
marketing  of  OTC  ephedrine  drug 
products  because  some  manufact\uers 
are  promoting  these  products  for  misuse 
as  stimulant,  weight  control,  and  muscle 
enhancement  products  (Ref.  3).  The 
comments  contended  that  this 
promotion  has  resulted  in  extensive  and 
extremely  dangerous  misuse  and  abuse 
of  such  products,  particularly  in 
teenaged  children. 

IV.  Nfisuse  and  Abuse  of  OTC 
Ephedrine  Drug  Products 

The  agency  has  received  a  number  of 
reports  (Ref.  4]  of  yoimg  people  abusing 
OTC  ephedrine  drug  products.  In  one 
case,  nine  jimior  high  school  students 
took  three  to  eight  ephedrine  25 
milligram  (mg)  tablets  for  added  energy 
and  experienced  rapid  heart  beats.  One 
female  who  took  eight  tablets  had  200 
heart  beats  per  minute  2  hours  after 
taking  the  tablets.  The  student  was  able 
to  purchase  the  ephedrine  tablets  from 
a  product  display  at  a  local  convenience 
store  without  being  questioned  about 
the  reason  for  its  use.  Another  report 
(Ref.  5)  indicated  that  three  15-year-old 
girls  had  consiuned  24  to  33  tablets  of 
ephedrine-containing  OTC  drugs  for 
"kicks." 

The  agency  is  aware  of  numerous 
other  reports  involving  young  people 
who  have  overdosed  by  using  OTC 
ephedrine  products  promoted  as  a 
stimulant  or  for  weight  control,  or  by 
using  such  products  for  recreational 
purposes  in  high  doses  and  on  a  regular 
basis.  One  report  (Ref.  5)  involved  a  17- 
year-old  male  who  died  after  ingesting 
a  toxic  or  lethal  amount  of  ephedrine. 
The  youth  apparently  took  the 
ephedrine  to  increase  alertness, 
strength,  and  physical  stamina.  In 
another  case  (Ref.  4),  a  21-year-old 
female  developed  respiratory  problems 
(trouble  breathing)  after  taking  three  to 
four  25  mg  ephedrine  tablets,  purchased 
OTC,  every  other  hour  (and  then  every 
hour)  over  an  8-hour  period  and 
consuming  alcc^olic  beverages. 
Hospitalization  resulted  from  this 
recreational  use  of  ephedrine. 

In  another  case  (Ref.  4),  a  22-year-old 
female  took  OTC  ephedrine  tablets 
because  her  friends  had  told  her  they 


would  act  as  "uppers."  The  woman's 
job  required  her  to  work  long  hours,  and 
she  felt  she  needed  a  chemical  pick-up 
to  get  through  the  day.  She  presented  to 
a  hospital  emergency  room  with 
headache,  nausea,  anxiety,  and  blood 
pressure  of  170/110  millimeters 
merciuy.  She  was  treated,  with  no 
permanent  adverse  effects. 

FDA's  Spontaneous  Reporting  System 
also  contains  a  number  of  reports  of 
ephedrine  misuse  and  abuse  (Ref.  4), 
some  of  which  have  resulted  in  death 
due  to  an  overdose  of  ephedrine.  In  one 
case,  a  52-year-old  male  took  10  to  15 
ephedrine  tablets  (beUeved  to  be  50  mg) 
over  the  previous  24  hours.  In  another 
case,  a  24-year-old  male  who  died  of  an 
overdose  had  a  blood  level  of  ephedrine 
over  30  times  the  usual  therajwutic 
range.  In  another  overdose  case,  the 
reporting  pharmacist  commented  that 
"ephedrine  is  becoming  a  drug  for 
abuse — would  recommend  to  withdraw 
OTC  status."  In  another  case,  the 
reporting  hospital  pharmacist  noted  that 
the  ephedrine  overdose  (in  a  19-year-old 
female)  was  the  second  incident 
observed  this  year  for  these  ephedrine/ 
caffeine  products  sold  at  convenience 
markets  and  "not  FDA  regulated." 

Interested  consumers  and  state 
regulatory  officials  (e.g.,  health 
departments,  boards  of  pharmacy)  have 
expressed  concern  about  OTC  ephedrine 
drug  products  being  sold  under  brand 
names  that  reflect  a  use  other  than  as  a 
bronchodilator  (e.g.,  use  as  a  stimulant 
or  for  weight  control);  about  products 
being  readily  available  at  convenience 
stores,  truck  stops,  gas  stations,  and 
mini-marts  with  little,  or  no,  restriction 
on  their  sale;  and  about  products  being 
purchased  and  used  by  children  and 
adolescents,  on  an  ever  increasing  basis, 
with  a  continuing  increase  in  the 
niunber  of  reported  adverse  events. 

One  director  of  an  addictions  program 
informed  FDA  (Ref.  6)  that  his  locahty 
(in  Indiana)  is  experiencing  a  siuge  of 
adverse  responses  or  reactions  to  the  use 
of  OTC  ephedrine  being  abused  for  its 
stimulant  effect.  He  reported  that  a 
niunber  of  people  abusing  ephedrine 
have  demonstrated  stimulant 
dependence  characterized  by 
compulsion,  obsession,  or 
preoccupation,  and  that  ephedrine 
abuse  has  induced  or  worsened  mental 
disorders  such  as  depressive  anxiety 
and  different  thought  disorders.  He 
stated  that  people  are  obtaining  the  drug 
OTC  as  ephedrine  (not  in  combination 
with  other  drugs)  under  different  brand 
names,  some  of  which  are  advertised  as 
an  "energizer."  He  mentioned  that  the 
age  group  abusing  ephedrine  ranges 
from  teenagers  to  people  who  are  in 
their  40's. 


A  muse  reported  her  daughter's 
adverse  experience  with  an  OTC 
ephedrine  product  (Ref.  4)  and 
mentioned  that  within  the  last  year  the 
child's  pediatrician  had  treated  several 
adolescents  who  had  overdosed  on 
ephedrine.  The  nurse  added  that  many 
emergency  room  physicians  are  seeing 
behavior  similar  to  schizophrenia 
occurring  in  young  adults  as  a  result  of 
ephedrine  obtained  OTC.  The  nurse 
questioned  why  this  drug  was  readily 
purchasable  by  unsuspecting  teenagers. 

The  agency  concludes  that  these 
reports  show  that  OTC  ephedrine  drug 
products  are  marketed  in  ways  that  are 
misleading,  that  promote  misuse  and 
abuse,  and  that  can  be  dangerous.  The 
agency  beUeves  that  these  reports 
represent  only  a  small  percentage  of  the 
actual  number  of  adverse  events  that 
have  occtured  and  that  ephedrine 
misuse  and  abuse  are  a  widespread 
problem  in  the  United  States. 

According  to  one  source  (Ref.  7),  at 
least  14  states  have  placed  additional 
controls  and  restrictions  on  ephedrine 
to  address  the  abuse  problem.  These 
controls  include,  in  at  least  five  states 
(Florida,  Idaho,  New  Mexico,  Oregon, 
and  Washington),  switching  the 
products  to  prescription  only  status.  In 
Ktichigan,  possession  of  more  than  4 
grams  of  ephedrine  requires  a 
prescription.  Six  states  (Arizona, 
Missouri,  Nevada,  Ohio,  Oklahoma,  and 
Wisconsin)  have  scheduled  ephedrine 
as  a  controlled  substance.  The  agency  is 
aware  that  Kentucky,  Massachusetts, 
and  Virginia  have  introduced  bills  to 
tighten  ephedrine  controls  and  that 
other  states  are  also  considering  similar 
actions. 

The  agency  concludes  that  the  misuse 
and  abuse  of  OTC  ephedrine  drug 
products  have  the  potential  for  causing 
harm  as  shown  by  the  many  reports 
submitted  to  the  agency.  FDA  has 
determined  that  action  is  needed  to 
ehminate  this  misuse/abuse  potential. 
FDA's  proposed  action,  when  finalized, 
wall  eliminate  the  need  for  futiue  action 
by  individual  states. 

V.  Advisory  Committee  Comments 

At  a  meeting  of  FDA's  Pulmonary- 
Allergy  Drugs  Advisory  Committee  and 
Nonprescription  Drugs  Advisory 
Committee  (the  Committee)  held  on 
November  14, 1994,  the  Committee 
members  heard  presentations  frt>m 
private  citizens  and  state  officials 
concerning  the  misuse  and  abuse  of 
OTC  ephedrine  drug  products  (Ref.  8). 
The  Committee  members  expressed 
concern  about  the  reports  of  abuse  and 
illicit  diversion  of  ephedrine.  One 
Conunittee  member  mentioned  that 
removal  of  ephedrine  from  the  OTC 


marketplace  by  FDA  or  DEA  regulatory 
action  would  cause  no  harm  and, 
indeed,  would  do  some  amount  of  good. 
Although  the  Conunittee  did  not  hear 
bom  manufacturers  of  OTC  ephedrine 
dnig  products  and  was  not  asked  the 
specific  question  whether  these 
products  should  be  removed  from  the 
OTC  market,  there  was  a  consensus  that 
the  benefit  of  OTC  ephedrine  does  not 
justify  its  continued  use  as  an  OTC 
bronchodilator  active  ingredient  when 
the  potential  for  ilUdt  use  and  misuse 
is  considered  (Ref.  9). 

FDA  received  comments  frtim 
manufactiirers  in  response  to  the  notice 
for  the  Committee  meeting  (59  FR 
34847,  July  7, 1994).  Two  manufacturers 
opposed  the  marketing  of  any  OTC 
bronchodilator  drug  product  (Ref.  10). 
One  manufacturer  submitted  a  "Profile 
of  Asthma  Sufierers  and  Users  of 
Nonprescription  Epinephrine  (Mist)  and 
Ephedrine  Combination  (Tablets)"  in 
suppcxt  of  its  position  these  drug 
products  remain  available  OTC  (Ref. 
11).  Another  manufactiuer  supported 
the  continued  marketing  of  legitimate 
OTC  ephedrine-containing 
bronchodilator  drug  products  (Ref  12). 
This  manufacturer  briefly  discussed  the 
abuse  potential  for  single  ingredient 
ephedrine-containing  products, 
particularly  those  that  are  deUberately 
labeled  to  imply  nonmonographed 
usage.  The  manufacturer  stated  that  the 
extent  of  any  abuse  is  unclear  and 
potentially  exaggerated  by  a  small 
number  of  highly  pubUcized  abuse 
instances.  The  comment  noted  that  a 
niunber  of  states  have  enacted 
legislation  to  discourage  abuse,  in 
response  to  this  situation.  The  comment 
mentioned  that  most  states  have 
generally  made  provisions  to  ensure 
continued  OTC  availability  of  legitimate 
combination  asthma  products,  such  as 
its  product  containing  ephedrine  sulfate 
and  guaifenesin,  an  expectorant. 

The  agency  has  considered  the 
manufacturers'  views  in  developing  this 
proposal.  As  discussed  above,  the 
agency  believes  that  the  misuse/abuse 
problem  is  widespread  and  much 
broader  than  one  manufacturer 
suggested.  Continued  OTC  availabiUty 
of  combination  products  containing 
ephedrine  and  guaifenesin  would  not 
alleviate  this  problem.  Large  quantities 
of  guaifenesin  are  generally  safe,  and  the 
combination  product  would  not  stop 
people  from  taking  large  amounts  for  the 
effects  of  the  ephedrine.  Further,  DEA 
has  informed  FDA  that  it  is  aware  that 
ephedrine  can  readily  be  isolated  bom 
such  combinations  for  ilhcit 
manufacture  (Ref  13).  Accordingly, 
FDA  concludes  that  the  best  resolution 
for  this,  misuse/abuse  problem  is  for 
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ephedrine.  singly  or  in  combination 
products,  not  to  be  available  OTC 

VI.  References 

The  following  references  are  on 
display  in  the  Dockets  Management 
Branch  (address  above)  and  may  be  seen 
by  interested  persons  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

(1)  Correspondence  in  OTC  Vol.  04BPEA, 
Docket  No.  95N-0205,  Dockets  Manageoient 
Branch. 

(2)  Comment  No.  OB,  Docket  No.  94N- 
0232,  Dockets  Management  Branch. 

(3)  CommenU  No.  C5,  C6.  ClO,  Cll,  C12, 
C17,  C19,  C20,  APE8,  APElO,  APE13,  and 
LET142,  Docket  No.  94N-^232,  Dockets 
Management  Branch. 

(4)  Adverse  reaction  reports  in  OTC  Vol. 
04BPEA,  Docket  No.  95N-0205.  Dockets 
Management  Branch. 

(5)  Comment  No.  ClO,  Docket  No.  94N- 
0232,  Dockets  Management  Branch. 

(6)  Letter  from  B.  B.  Rohrer,  The 
Addictions  Program,  to  FDA,  dated  June  24, 
1993,  in  OTC  Vol.  04BPEA,  Docket  No.  95N- 
0205,  Dockets  Management  Branch. 

(7)  National  Association  of  Boards  of 
Pharmacy  Foundation,  Inc.  Newsletter, 
October  1994,  pp.  2-3,  in  OTC  Vol.  04BPEA, 
Docket  No.  9SN-0205,  Dockets  Management 
Branch. 

(8)  Transcript  of  a  Joint  Meeting  of  the 
Pulmonary-Allergy  Drugs  Advisory 
Committee  and  the  Nonprescription  Drugs 
Advisory  Conunittee,  November  14, 1994,  pp. 
56-64,  in  OTC  Vol.  04BPEA,  Docket  No. 
9SN-0205,  Dockets  Management  Branch. 

(9)  Transcript  of  a  Joint  Meeting  of  the 
Pulmonary-Allergy  Drugs  Advisory 
Committee  and  the  Nonprescription  Drugs 
Advisory  Committee,  November  14, 1994,  pp. 
235,  236,  258,  259,  264,  265,  270,  271,  and 
272,  in  OTC  Vol.  04BPEA,  Docket  No.  95N- 
0205,  Dockets  Management  Branch. 

(10)  Comments  No.  C8,  APEl,  and  Cll, 
Docket  No.  94N-0232,  Dockets  Management 
Branch. 

(11)  Comment  No.  LET144.  Docket  No. 
94N-0232,  Dockets  Management  Branch. 

(12)  Conmienl  No.  C18,  Docket  No.  94N- 
0232,  Dockets  Management  Branch. 

(13)  Memorandum  of  a  telephone 
conversation  between  D.  Snyder,  DEA,  and 
G.  Rachanow,  FDA,  dated  April  20, 1994,  in 
OTC  Vol.  04BPEA,  Docket  No.  95N-0205, 
Dockets  Management  Branch. 

Vn.  Summary  of  the  Agency's  Proposed 
Change 

The  agency  is  proposing  that 
ephedrine,  ephedrine  hydrochloride, 
ephedrine  sulfate,  and  racephedrine 
hydrochloride  should  no  longer  be 
included  in  the  final  monograph  for 
OTC  bronchodilator  drug  products 
based  on  their  extensive  use  in  illicit 
drug  manufacture  and  their  potential  for 
causing  harm  as  a  result  of  misuse  and 
abuse  due  to  their  widespread  and  easy 
availability  as  an  OTC  dnig.  This 
proposed  amendment  removes  the 
ingredients  ephedrine,  ephedrine 


hydrochloride,  ephedrine  sul&te,  and 
racephedrine  hydrochloride  bom  the 
final  monograph  for  OTC  bronchodilator 
drug  products  (21  CFR  part  341).  h  does 
not  affect  the  monograph  status  of 
epinephrine-containing  drug  prtxlucts 
when  used  in  a  hand-held  rubber  bulb 
nebulizer.  Such  products  will  remain  in 
the  final  monograph  for  OTC 
bronchodilator  drug  products. 

This  proposal  would  remove  all  oral 
systemically  acting  bronchodilator  drug 
products  from  the  OTC  market.  Thus, 
the  agency  is  proposing  to  amend 
$  341.16  of  the  final  monograph  for  OTC 
bronchodilator  drug  products  to  remove 
8  §  341.16(a),  (b),  (c).  and  (f)  for 
ephedrine  ingredients  and  to 
redesignate  §  341.16(d),  (e),  and  (g)  as 
$341.16(a],  (b),  and  (c),  respectively. 
Also,  the  agency  is  proposing  to  amend 
§  341.76(c)  to  remove  paragraph  (5),  to 
revise  the  heading  for  paragraph  (6),  and 
to  redesignate  paragraphs  (6)(i),  (6)(ii), 
and  (6)(iii)  as  paragraphs  (5)(i),  (5)(ii), 
and  (5)(iii),  respectively.  In  addition,  the 
agency  is  proposing  to  amend 
§  341.76(d)  to  remove  paragraph  (1),  to 
redesignate  paragraph  (2)  as  paragraph 
(1),  to  revise  the  heading  in  new 
paragraph  (1),  and  to  reserve  paragraph 
(2).  'The  agency  is  also  proposing  to 
amend  §  341.90  by  removing  paragraph 
(a)  that  pertains  to  ephedrine  and 
redesignating  paragraphs  (b)  through  (q) 
as  paragraphs  (a)  through  (p), 
respectively.  Furthermore,  the  agency  is 
proposing  to  amend  the  Ust  of 
ingredients  that  are  not  generally 
recognized  as  safe  and  effective  for 
specified  uses  in  §  310.545  (21  CFR 
310.545)  by  adding  new  paragraphs 
(a)(6)(iv)(D)  and  (d)(27)  for  ephedrine 
preparations. 

Vm.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  pubUc  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and,  thus,  is  not  subject 
to  review  under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
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options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  This  rule  would  eventually  stop 
the  marketing  of  OTC  bronchodilator 
drug  products  containing  ephedrine, 
ephedrine  hydrochloride,  ^hedrine 
sulfate,  or  racephedrine  hydrochloride. 
The  agency  has  determined  that 
legitimate  drug  manufacturers  have 
Uttle  or  no  interest  in  single  ingredient 
OTC  ephedrine  drug  products. 
However,  some  maniifacturers  may  have 
an  interest  in  combination  drug 
products  containing  ephedrine. 

The  agency  acknowledges  that  this 
proposed  rule,  if  finalized,  would  have 
an  impact  on  consumers  who 
legitimately  use  OTC  bronchodilator 
drug  products  containing  ephedrine  to 
relieve  their  bronchial  asthma.  They 
will  no  longer  be  able  to  purchase  these 
products  without  a  doctor's 
prescription.  However,  all  OTC 
bronchodilator  drug  products  must  bear 
a  label  warning  that  states  "Do  not  use 
this  product  unless  a  diagnosis  of 
asthma  has  been  made  by  a  doctor." 
Therefore,  it  is  presumed  that  legitimate 
users  of  these  products  have  seen  a 
doctor  and  are  under  a  doctor's 
occasional  care  for  the  treatment  of  their 
asthma.  These  consumers  will  be  able  to 
obtain  an  ephedrine  drug  product  upon 
a  doctor's  prescription  if  the  doctor 
determines  that  ephedrine  is  the  drug 
that  should  be  used  to  treat  the 
condition.  These  consiuners  will  also  be 
able  to  piuchase  OTC  epinephrine  for 
inhalation  to  treat  their  bronchial 
asthma  without  a  doctor's  prescription. 
At  its  November  14, 1994,  meeting,  the 
Committee  recommended  that 
epinephrine  for  inhalation  remain 
available  OTC  for  self-treatment  of 
asthma  under  certain  conditions.  The 
agency  has  weighed  the  consequences  of 
this  proposed  rule  as  it  might  adversely 
impact  some  legitimate  users  of  these 
OTC  ephedrine  drug  products. 
However,  these  consumers  will  have 
access  to  another  drug  without  a 
prescription  and  could  continue  to 
obtain  ephedrine  products  on  a  doctor's 
prescription.  The  agency  has 
determined  that  as  a  result  of  the 
widespread  misuse  and  abuse  of  OTC 
ephedrine  drug  products,  especially  by 
many  young  people  and  people  up  to  in 
their  40's,  that  it  is  in  the  best  interest 
of  all  consumers  (especially  parents)  to 
remove  from  the  OTC  market 
ingredients  that  are  used  extensively  in 
the  manufacture  of  illicit  drugs  and  that 
have  widespread  misuse  and  abuse  with 
the  potential  to  cause  harm.  Fiulher,  the 
agency  is  not  aware  of  a  widespread 
marketing  of  legitimate  OTC 
bronchodilator  drug  products 


containing  ephedrine,  although  sev»al 
manufiacturers  could  be  adversely 
affected  by  this  proposed  rule. 
Accordingly,  the  agency  certifies  that 
the  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  imder  the  Regulatory 
Flexibihty  Act,  no  further  analysis  is 
required. 

The  agency  invites  public  comment 
regarding  any  sxibstantial  or  significant 
economic  impact  that  this  rulemaking 
would  have  on  OTC  bronchodilator 
drug  products  that  contain  ephedrine, 
ephedrine  hydrochloride,  ephedrine 
sulfate,  or  racephedrine  hydrochloride. 
Comments  regarding  the  impact  of  this 
rulemaking  on  these  drug  products 
should  be  accompanied  by  appropriate 
documentation.  A  period  of  30  days 
from  the  date  of  pubUcation  of  this 
proposed  nUem^dng  in  the  Federal 
Ref^ster  will  be  provided  for 
development  and  submission  of 
comments  on  this  subject.  Because  of 
the  existing  serious  pubUc  health 
problem  identified  by  DEA  and  a 
number  of  states,  and  the  many  reports 
of  misuse  and  abuse  of  OTC  ephedrine 
drug  products  that  FDA  has  received, 
the  Commissioner  has  determined  that 
there  is  good  cause  for  a  shortened     • 
comment  period.  FDA  will  evaluate  any 
comments  and  supporting  data  that  are 
received  and  will  reassess  the  economic 
impact  of  this  rulemaking  in  the 
preamble  to  the  final  rule. 

IX.  Environmental  Impact 

The  agency  has  determined  that  under 
21  CFR  25.24(c)(6)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Interested  persons  may.  on  or  before 
August  28, 1995,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  or  objections 
regarding  this  proposal.  Written 
comments  on  the  agency's  economic 
impact  determination  may  be  submitted 
on  or  before  August  28,  1995.  Three 
copies  of  all  comments  or  objections  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  and 
objections  are  to  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document  and  may  be 
accompanied  by  a  supporting 
memorandiun  or  brief.  Comments  and 
objections  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 


List  of  Subjects 

21  CFR  Part  310 

Administrative  practice  and 
procedure.  Drugs,  Labeling,  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  341 

Labeling,  Over-the-counter  drugs. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  parts  310  and  341  be  amended 
as  follows: 

PART  310-NEW  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows: 

Authority:  Sees.  201.  301,  501,  502.  503, 
505,  506,  507,  512-516,  520,  601(a),  701,  704, 
705,  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  331,  351,  352, 
353,  355,  356,  357,  360b-360f.  360),  361(a), 
371,  374,  375.  37ge);  sees.  215,301,  302(a), 
351, 3S4-360F  of  the  Public  Health  Service 
Act  (42  U.S.C.  216,  241,  242(a),  262,  263b- 
263n). 

2.  Section  310.545  is  amended  by 
adding  new  paragraphs  (a)(6)(iv)(D)  and 
(d)(27)  and  by  revising  paragraph  (d) 
introductory  text  to  read  as  follows: 

§  31 0.545    Drug  products  containing 
certain  active  Ingrsdlants  offered  over-the- 
counter  (OTC)  for  certsin  uses. 

(a)  *  *  * 
(6)*  •  * 
(iv)  Bronchodilator  drug  products. 

*  *  * 

(D)  Approved  as  of  August  28. 1995. 
Ephedr^e 

Ephedrine  hydrochloride 
Ephedrine  sulfate 
Racephedrine  hydrochloride 

(d)  Any  OTC  drug  product  that  is  not 
in  compliance  with  this  section  is 
subject  to  regulatory  acticm  if  initially 
introduced  or  initiedly  delivered  for 
introduction  into  interstate  commerce 
after  the  dates  specified  in  paragraphs 
(d)(1)  through  (d)(27)  of  this  section. 

*  •        •        •        * 

(27)  August  28, 1995,  for  products 
subject  to  paragraph  (a)(6)(iv){D)  of  this 
section. 

PART  341— COLD,  COUGH,  ALLERGY, 
BRONCHODILATOR,  AND 
ANTIASTHMATIC  DRUG  PRODUCTS 
FOR  OVER-THE-COUNTER  HUMAN 
USE 

3.  The  authority  citation  for  21  CFR 
part  341  continues  to  read  as  follows: 

Authority:  Sees.  201,  501,  502,  503,  505, 
510,  701  of  the  Federal  Food,  Drug,  and 


Cosmetic  Act  (21  U.S.C.  321,  351,  352,  353, 
355,  360,  371). 

$341.16   [Amended] 

4.  Section  341.16  Bronchodilator 
active  ingredients  is  amended  by 
removing  paragraphs  (a),  (b),  (c),  and  (f) 
and  by  redesignating  paragraphs  (d),  (e), 
and  (g)  as  paragraphs  (a),  fb),  and  (c), 
respectively. 

5.  Section  341.76  is  amended  by 
removing  paragraph  (c)(5);  redesignating 
paragraph  (c)(6)  as  paragraph  (c)(5);  and 
revising  the  heading  for  newly 
redesignated  paragraph  (c)(5);  by 
removing  paragraph  (d)(1);  by 
redesignating  paragraph  (d)(2)  as 


paragraph  (d)(1);  by  reserving  paragraph 
(d)(2);  and  by  revising  the  heading  in 
newly  redesignated  paragraph  (d)(1)  to 
read  as  follows: 

§  341.76    l-abeiing  of  bronchodilator  drug 
products. 

•  •        •        •        * 

(c)*  *  * 

(5)  For  products  containing 
epinephrine,  epinephrine  bitartrate,  or 
racepinephrine  hydrochloride  identified 
in  §  341.16(a),  (b),  and  (c).  *  *  * 

•  •        •        •        • 

(d)*  *  • 

(1)  For  products  containing 
epinephrine,  epinephrine  bitartrate,  or 


racepinephrine  hydrochloride  identified 
in  §  341.16(a).  (b),  and  (c).*  *  * 
(2)  [Reserved] 


§341.90    [Amended] 

7.  Section  341.90  Professionai 
labeling  is  amended  by  removing 
paragraph  (a)  and  redesignating 
paragraphs  (b)  through  (q)  as  paragraphs 
(a)  through  (p),  respectively. 

Dated:  )uly  5, 1995. 
William  K.  Hubbard. 

Acting  Deputy  Commissioner  for  Policy. 
(FR  Doc.  95-18448  Filed  7-26-95;  8:45  am]  ■ 

BtLUNG  CODE  41MM>1-F 


? 


JMI 


Thursday 
July  27,  1995 


V, 


Part  V 

Department  of 
Defense 


Corps  of  Engineers,  Department  of  the 
Army 

Issuance  of  Nationwide  PermK  for  SIngU 
Family  Housing;  Notice 


JMI 


38650 


Federal  Register  /  Vol.  60,  No.  144  /  Thursday,  July  27,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  144  /  Thursday,  July  27,  1995  /  Notices 


38651 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  DefMNtment  of  ttie 
Anny 

issuance  of  Nationwide  Permit  for 
Singie-Family  Housing 

AQENCY:  Anny  Corps  of  Engineers,  DOD. 
ACTION:  Notice. 

SUMMARY:  As  a  part  of  our  effort  to 
improve  the  regulatory  program,  the 
Army  Corps  of  Engineers  is  hereby 
issuing  a  new  nationwide  general 
permit  (NWP)  under  section  404  of  the 
jClean  Water  Act  and  section  10  of  the 
Rivers  and  Harbors  Act  for  single-fanuly 
residential  housing  activities.  As 
announced  by  the  President  on  July  12, 
1995.  the  NWP  will  provide  for  effective 
protection  of  the  aquatic  environment 
while  substantially  reducing  regulatory 
burdens  on  landowners. 

In  August  1993.  the  CUnton 
Administration  annoimced  a 
comprehensive  package  of 
improvements  to  the  Federal  wetlands 
program  that  identified  measures  to 
enhance  the  fairness,  flexibility,  and 
effectiveness  of  the  wetlands  program.  A 
major  focus  of  the  Administration's 
Wetlands  Plan  is  intended  to  address 
the  concerns  of  landowners  by 
streamlining  the  Section  10  and  Section 
404  permitting  programs,  where 
possible,  while  maintaining  needed 
environmental  protection. 
EFFECTIVE  DATE:  September  25, 1995. 
ADDRESS:  Information  can  be  obtained 
by  writing  to:  The  Chief  of  Engineers, 
U.S.  Army  Corps  of  Engineers,  ATTN: 
CECW-OR,  Washington.  C  20314-1000. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Ms.  Kelly  Enright  or  Mr.  Sam  Collinson 
at  (202)  761-0199. 

SUPPLEMENTARY  INFORMATION:  On  August 
24, 1993,  the  White  House  Office  on 
Environmental  Policy  announced  the 
President's  Wetlands  Plan  (Plan).  The 
40-point  Plan  set  forth  a  comprehensive 
package  of  improvements  to  \he  Federal 
wetlands  protection  programs.  A  major 
goal  of  the  Plan  is  to  ensure  that 
programs  are  fair,  flexible,  and  effective. 
To  achieve  this  goal,  the  Corps 
regulatory  program  must  continue  to 
provide  effective  protection  of  wetlands 
while  conveying  to  the  public  a  clear 
understanding  of  regulatory 
requirements.  In  its  implementation,  the 
regulatory  program  must  be 
administratively  efficient,  flexible  yet 
predictable,  and  avoid  unnecessary 
impacts  to  private  property  and  the 

Tlated  public, 
e  are  issuing  this  new  NWP  to 
support  the  objectives  in  the  President's 
Wetlands  Plan.  The  new  NWP  will 


authorize  activities  in  wetlands  related 
to  the  construction  or  expansion  of  a 
single-family  home.  This  would  allow, 
for  example,  a  couple  to  build  a        ? 
retirement  home  on  wetlands  property 
they  own  without  applying  for  an 
individual  Section  404  permit.  The 
NWP  includes  limits  and  conditions  to 
minimize  impacts  on  the  aquatic 
enviroiunent. 

There  is  a  perception  by  many  in  the 
country  that  the  regulatory  process  has 
become  too  burdensome  on  small 
landowners  simply  desiring  to  build  a 
home.  This  NWP  has  been  developed  to 
reduce  the  regulatory  burden  on  small 
landowners  proposing  to  build  or 
expand  a  single-family  home  while 
simultaneously  maintaining 
environmental  safeguards.  This  NWP 
seeks  to  strike  this  balance  by  allowing 
a  landowner  to  build  or  expand  a  home 
with  minimal  regiilatcny  oversight  while 
protecting  the  aquatic  resource  through 
specific  limitations.  The  new  NWP  will 
allow  the  Corps  to  focus  better  its 
resources  on  areas  that  have  the 
potential  for  greater  environmental 
impacts.  Furthermore,  as  the  Corps 
realizes  workload  savings  resulting  from 
this  NWP,  service  to  other  sectors  of  the 
regulated  public  (e.g.,  large 
developments),  should  be  improved. 

On  March  23, 1995,  the  Corps 
published  its  proposed  single-family 
housing  NWP  in  the  Federal  Register. 
We  received  approximately  450 
comments  responding  to  the  proposed 
NWP.  In  response  to  these  comments, 
we  made  a  row  revisions  to  the  NWP  as 
discussed  below.  Issioance  of  this  NWP 
should  result  in  continued  protection  of 
the  aquatic  environment,  reduced 
regulatory  burden  on  the  small 
landowner  and  an  overall  decrease  in 
workload.  Any  workload  savings  will  be 
devoted  to  more  efficient  individual 
permit  evaluations  and  increased 
enforcement  and  compliance  activities. 

This  nationwide  permit  for  single- 
family  housing  activities  issued  today 
becomes  effective  on  September  25, 
1995.  During  this  60-day  period,  the 
States  must  make  their  final 
determination  on  issuance  of  State 
Section  401  water  quality  certification 
or,  where  appropriate,  whether  they 
agree  with  our  CZM  consistency 
determination.  The  NWP  will  remain  in 
effect  for  5  years  from  the  effective  date 
unless  sooner  revoked,  modified,  or 
reissued. 

Discussion  of  Public  Comments  and 
Changes 

We  requested  comments  on  the 
following  specific  issues: 


1.  Maximum  Acreage 

This  topic  received  a  large  number  of 
comments;  specifically,  commenters 
suggested  increasing,  decreasing,  or 
retaining  the  proposed  acreage  figure. 
Several  commenters  supported  the  0.5 
acre  limit.  They  stated  that  such  an 
acreage  figure  was  appropriate, 
reasonable  and  sufficient  for  a  single- 
family  residence  with  attendant 
features. 

Several  commenters  were  in  favor  of 
an  increased  acreage  threshold.  Some 
stated  that  the  acreage  figure  should  be 
increased  to  10  acres  to  remain 
consistent  with  that  of  the  NWP  26.  One 
commenter  suggested  a  5 -acre  limit  to 
correspond  with  the  Department  of  the 
Interior's  proposal  to  lessen  Endangered 
Species  Act  restrictions  on  individuals 
owning  5  acres  or  less.  The  majority  of 
those  who  encouraged  a  higher  acreage 
amount,  recommended  a  1-acre 
threshold.  One  of  these  commenters 
equated  this  figure  to  the  1-acre 
threshold  of  the  NWP  26  below  which 
the  Corps  does  not  require  notification. 
One  commenter  expressed  concern  over 
the  proportionality  of  impacts  versus 
the  overall  size  of  the  parcel  of  land  to 
be  impacted.  This  commenter 
recommended  increasing  the  maximum 
acreage  threshold  so  that  a  more 
proportional  impact  to  wetlands  could 
be  allowed.  For  example,  if  a  landowner 
owns  a  10-acre  parcel,  he  should  be 
authorized  to  fill  5  acres  of  wetlands 
and  one  who  owns  a  1-acre  parcel 
should  be  allowed  to  fill  0.5  acre  of 
wetlands.  The  commenter  did  not  offer 
a  specific  ratio  or  threshold.  Another 
commenter  recommended  that  wetlands 
of  lower  value  should  have  a  higher 
acreage  threshold  while  higher  quality 
wetlands  should  be  allowed  more  minor 
impacts.  Again,  this  commenter  did  not 
offer  specific  thresholds. 

The  majority  of  the  comments  on  the 
acreage  limit  were  in  favor  of  a  lesser 
acreage.  Many  commenters  maintained 
that  the  acreage  proposed  was  excessive 
and  a  lesser  acreage  would  encourage 
prospective  permittees  to  avoid  and 
minimize  impacts.  Several  commenters 
compared  the  acreage  threshold  to  that 
allowed  in  their  respective  states  for 
single-family  housing  activities.  Those 
states  had  a  lower  acreage  threshold. 
Many  commenters  suggested  that  the 
NWP  should  only  apply  to  individuals 
who  had  some  usable  uplands  on  their 
property.  By  using  some  uplands  the 
property  owner  would  nefed  less  fill  in 
wetlands  to  have  a  homesite,  and 
therefore  a  lower  acreage  limit  could  be 
established.  These  commenters 
indicated  that  the  NWP  should  not 
apply  to  those  who  own  only  wetlands 


since  they  would  need  to  fill  more  to 
achieve  their  project  purpose.  One 
commenter  stated  that  there  should  be 
a  distinction  made  between  residential 
expansion  and  completely  new 
construction.  That  commenter  suggested 
that  an  individual  developing  a  new  lot 
should  be  afforded  a  greater 
authorization  than  one  expanding  a 
developed  lot,  but  that  both  acreages 
should  be  less  than  0.5  acre. 

A  few  commenters  questioned  the 
logic  used  in  the  selection  of  the  0.5 
acre  threshold.  Several  commenters 
suggested  that  the  NWP  should  apply 
only  to  lots  of  a  certain  size  but  greater 
than  as  acre  (e.g.,  the  NWP  should 
apply  only  to  parcels  that  are  greater 
than  5  acres). 

Review  of  statistical  data  from  the 
U.S.  Department  of  Commerce  and  the 
U.S.  Department  of  Housing  and  Urban 
Development  reveals  that  approximately 
90%  of  residential  landowners  in  the 
United  States  ov^rn  parcels  that  are  0.5 
acre  in  size  or  less.  This  includes  all 
residential  land;  wetlands  comprise  a 
very  small  subset  of  these  lands.  From 
this  data  we  conclude  that  construction 
on  0.5  acre  of  land  is  consistent  with 
what  the  public  believes  to  be  adequate 
for  single-family  housing  activities. 
Furthermore,  this  data  demonstrates 
that  this  0.5  acre  threshold  would 
satisfy  the  vast  majority  of  the  public's 
need  for  a  homesite.  Additionally, 
approximately  60%  of  landowners  own 
parcels  that  are  less  than  0.25  acre  in 
size.  Adopting  this  lower  acreage 
threshold  may  eliminate  a  large  portion 
of  the  public  who  could  benefit  from 
this  NWP.  However,  we  anticipate  that 
most  landowners,  regardless  of  the  size 
of  their  property,  will  require  impacts 
less  than  0.25  acre  for  their  single- 
family  housing  activities. 

We  believe  mat  relating  the  size  of  the 
impact  to  the  upland  acreage  would  add 
unnecessary  confusion  to  the 
applicability  of  the  NWP  without 
additional,  commensurate  aquatic 
resource  protection.  We  are  concerned 
with  the  impacts  to  the  aquatic 
environment  and  are  therefore 
measuring  those  impacts.  When  we 
review  the  Pre-Construction  Notification 
(PCN),  we  will  consider  the  availability 
of  uplands  at  the  site  and  cumulative 
impacts.  Therefore,  we  are  not 
estabhshing  a  limitation  on  the  size  of 
the  parcel  for  which  this  NWP  is 
applicable.  With  regard  to  State  acreage 
thresholds,  a  Corps  permit  does  not 
obviate  the  need  for  a  State  permit. 
Therefore,  a  permittee  can  only  impact 
the  lowest  acreage  threshold  allowed  by 
either  the  State  or  the  Corps. 
Additionally,  the  Corps  will  encourage 
its  district  offices  to  adopt  the  State's 


equivalent  authorization,  where 
appropriate,  and  regionally  condition 
this  NWP  to  adhere  to  that  threshold. 
The  Corps  is  issuing  the  NWP  with  the 
0.5  acre  threshold  for  the  single-family 
housing  NWP.  In  an  effort  to  simplify 
this  permitting  process,  the  Corps  will 
allow  no  more  than  0.5  acre  of  impact 
for  non-tidal  wetlands.  There  will  be  no 
automatic  exclusions  based  on  wetland 
value.  However,  the  Corps  will 
determine  on  a  case-by-case  basis,  if  a 
specific  area  should  be  exempted  from 
this  NWP  based  on  functions  or  values. 
Upon  review  of  the  comments, 
statistical  data,  a  survey  of  Corps  district 
offices  to  determine  need  for  the  permit, 
and  our  experience  and  judgement 
concerning  the  potential  for  adverse 
effects  on  the  environment  associated 
with  the  various  acreage  limits,  we 
concluded  that  the  0.5  acre  threshold 
was  appropriate.  The  0.5  acre  limit 
strikes  a  balance  that  will  reduce 
unnecessary  regulatory  burdens  on  most 
residential  landowners  while  providing 
for  individual  permit  review  of  those 
single-family  housing  activities  with  the 
potential  for  more  than  minimal  impacts 
on  the  aquatic  environment.  While  the 
NWP  provides  for  up  to  0.5  acre  of 
impacts  to  wetlands,  we  believe  that 
compliance  with  the  permit  requirement 
to  avoid  and  minimize  on-site  impacts 
will  result  in  most  homesites  affecting 
less  than  0.25  acre.  The  PCN  will 
provide  for  Corps  district  offices  to 
ensure  compliance  with  this 
requirement  as  well  as  to  review 
cumulative  impacts.  Finally,  we  will 
monitor  this  NWP  and  will  revoke  or 
modify  the  NWP,  if  necessary,  to  further 
reduce  unacceptable  impacts  to  the 
aquatic  environment. 

One  commenter  questioned  how  the 
Corps  could  ever  justify  denying 
proposals  for  impacts  due  to  larger 
developments  when  this  NWP  will 
authorize  equivalent  impacts  for  several 
individual  homesites  in  a  given  area. 

The  Corps  does  issue  and  will 
continue  to  issue  individual  permits  for 
large  developments.  These  often  involve 
mitigation  for  impacts.  The  Corps  also 
denies  and  will  continue  to  deny 
permits  for  large  developments,  when 
appropriate.  T^is  NWP  will  not  affect 
those  decisions.  When  reviewing  the 
PCN  for  a  single-family  housing  activity, 
the  Corps  vdll  consider  cmnulative 
impacts  of  the  proposed  homesite  with 
other  potential  homesites.  In  some 
cases,  the  Corps  Division  Engineers  may 
exercise  their  discretionary  authority 
which  will  result,  in  a  given  area,  in  the 
requirement  for  individual  permits 
and/or  for  mitigation  for  the  individual 
homesites  to  address  cumulative 
impacts.  Therefore,  we  expect  that 


similar  considerations  and  requirements 
would  be  imposed  for  both  large 
developments  and  for  many  individual 
homesites  in  a  given  area.  Furthermore, 
this  NWP  does  not  apply  to  individual 
parcels  subdivided  on  or  after 
November  22, 1991.  where  the  aggregate 
total  of  impacts  exceeds  0.5  acre. 

2.  Pre-Construction  Notification: 

The  comments  on  the  Pre- 
Construction  Notification  (PCN) 
requirement  for  this  NWP  addressed  a 
wide  range  of  issues  including,  the  need 
for  the  pre-construction  notification,  the 
criteria  for  when  a  PCN  should  be 
required,  the  30-day  timeframe,  the 
need  for  agency  coordination,  and  the 
wetland  delineation  requirements.  The 
majority  of  the  commenters  supported 
the  requirement  for  a  PCN  in  some  form, 
while  a  few  commenters  opposed  a  PCN 
entirely  or  in  certain  circumstances. 

Several  commenters  recommended 
that  PCNs  should  be  required  in  all 
cases.  Reasons  given  include:  to 
maintain  consistency,  to  avoid  potential 
violations,  to  assist  applicants  in 
avoiding  impacts  on  their  property,  to 
allow  the  Corps  to  ensure  that  the 
permittee  has  minimized  to  the  greatest 
extent  practicable,  and  to  aid  in 
evaluating  cumulative  impacts.  Several 
commenters  indicated  the  PCN  should 
only  be  required  in  certain  situations. 
One  commenter  suggested  that  any 
discharge  occurring  after  March  6, 1995, 
should  require  a  PCN  but  that  activities 
occurring  prior  1o  this  date  should  not. 
Some  commenters  suggested  flexibiUty 
when  the  area  of  effect  is  a  lesser 
acreage;  specifically,  sizes  of  0.1  and 
0.25  acre  were  referenced  as  dimensions 
warranting  no  notification.  Another 
commenter  suggested  that  the  Corps 
require  a  PCN  for  all  projects,  regardless 
of  size,  for  the  first  3  years  after 
implementation  of  this  NWP; 
afterwards,  adopt  a  size  limit  regarding 
PCNs,  if  practicable.  Several 
commenters  recommended  that  the 
notification  process  be  eliminated 
completely.  One  commenter  stated  that 
the  PCN  procedure  was  cumbersome 
and  imdermines  the  intent  of  the 
general  permit  program.  Some  other 
reasons  given  include  reducing  the 
regulatory  workload,  reducing  the 
required  recordkeeping,  reducing 
agency  s{>ending,  avoiding  delay  and 
expense  to  the  landowner,  and  serving 
as  an  incentive  for  landowners  to  reduce 
the  area  of  impact.  One  commenter 
suggested  that  the  PCN  Would  result  in 
subjective  treatment  of  the  regulated 
pubUc.  A  few  commenters  stated  that  no 
notification  would  be  consistent  with 
the  notification  procedures  governing 
the  existing  NWPs.  One  commenter 
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recommended  adopting  existing  PCN 
requirements  rather  than  a  modified 
PQ4  only  for  this  NWP,  to  avoid 
confusion  by  both  the  regulated  pubUc 
and  the  resoiutx  and  regulatory 
agencies. 

We  continue  to  believe  that  the  PCN 
process  is  necessary  for  the  Corps  to 
examine  projects  on  a  case-by-case  basis 
to  determine  compUance  with  the 
single-family  housing  NWP  and  to 
ensure  that  the  impacts  are  minimal. 
Fiulhermore,  the  PCN  will  maintain 
nationwide  consistency  and  continue  to 
provide  adequate  environmental 
protection.  At  this  time  we  are  requiring 
the  PCN  for  all  activities  quaUfying  for 
this  NWP.  However,  we  will  monitor 
the  NWP  use  and,  if  appropriate,  will 
propose,  at  a  later  date,  any  necessary 
thresholds  below  which  the  PCN  would 
not  be  required.  Although  having  two 
notification  procedures  may  seem 
confusing,  the  PCN  process  for  this 
NWP  is  simpler  than  the  existing  PCN 
and  will  result  in  less  biu-dens  on  the 
appUcant.  We  beUeve  that  the  PCN 
process  for  this  NWP  should  be  different 
from  the  existing  PCN  for  the  reasons 
discussed  below. 

A  few  commenters  addressed  the  30- 
day  timeframe.  Specific  concerns  were 
that  Corps  personnel  may  not  be  able  to 
adhere  to  this  limiting  factor,  thus, 
verifying  projects  that  would  not 
otherwise  qualify  for  authorization 
under  this  NWP;  the  30-day  timeframe 
will  discourage  case-by-case  review  and 
site  visits  to  independently  monitor 
impacts;  and  the  Corps  will  have  to 
verify  authorization  prior  to  State  water 
quaUty  and  CZMA  certification  being 
issued  or  denied.  One  recommendation 
was  that  the  Corps  should  detail  how 
the  PCN  process  will  be  undertaken  to 
ensure  that  only  a  minimum  number  of 
projects  exceed  the  30-day  limit.  A  few 
commenters  stated  that  the  30-day 
timeframe  was  inadequate  and  should 
be  extended;  one  suggested  a  90-day 
timeframe.  One  commenter  questioned 
whether  the  District  Engineer  will  send 
notification  to  the  permittee  as  to  the 
date  that  notification  was  received. 
Another  commenter  suggested  that  the 
permittee  should  be  able  to  rely  on  the 
30-day  timeframe  for  the  Corps  to  raise 
issues  and  that  the  District  Engineer 
should  not  be  able  to  Intervene  after  that 
point. 

The  Corps  beUeves  that  the  30-day 
timeframe  is  sufficient,  based  on  the 
natiu«  of  these  activities  and  the 
information  required  to  be  submitted  by 
the  permittee,  to  review  and  determine 
if  an  activity  qualifies  for  this  NWP. 
Currently,  the  Corps  reviews 
approximately  40,000  general  permit 
activities  and  reaches  a  decision  in  an 


average  of  16  days.  State  401  water 
qtudity  certification  and  CZMA 
consistency  determinations  will  not  be 
affected  by  the  30-day  timeframe. 
Permittees  may  proceed  under  the  NWP 
upon  verification  by  the  Corps,  if  the 
State  issues  401  certification  or  401 
certification  conditions  for  the  NWP. 
However,  if  the  State  denies  401 
certification  for  the  NWP,  the  Corps  will 
verify  the  activity  within  the  30-day 
timeframe,  subject  to  the  permittee 
individually  obtaining  401  certification 
fit)m  the  State.  Until  &en,  authorization 
for  the  activity  is  denied  without 
prejudice.  (This  also  appUes  to  CZMA 
consistency  determinations.)  Therefore, 
during  the  30-day  timeframe  the  Corps 
will  only  verify  that  authorization  under 
the  NWP  will  be  valid  if  tne  permittee 
dose  successfully  obtain  State  water 
quality  certification  or  waiver  thereof 
and/or  C2MA  conciurence  or  presumed 
conciurence,  where  appUcable.  Some 
Corps  districts  may  have  some 
mechanism  in  place  whereby  permittees 
are  informed  that  their  notification  has 
been  received.  However,  there  is  no 
requirement  that  the  districts  send  such 
notification.  Permittees  may  use 
certified  mail  to  document  receipt  of 
their  notice  by  the  Corps  district  office. 
The  Corps  expects  to  evaluate  all 
activities  under  this  NWP,  on  a  case-by- 
case  basis.  HovTOver,  we  do  not  beUeve 
that  minor  activities  will  require  on-site 
inspections  in  every  situation.  If, 
subsequent  to  verification,  the  Corps 
discovers  that  folse  information  has 
been  furnished,  then  appropriate  action 
v«rill  be  taken.  Finally,  if  the  Corps  does 
not  respond  vdthln  the  30-day 
timeframe,  then  the  permittee  may 
proceed  with  the  project. 

Many  commenters  expressed  their 
views  concerning  the  proposal  to  not 
notify  the  Federal  and  State  resoiuce 
agencies  as  part  of  the  notification 
procedures.  Several  commenters 
disagreed  that  notifying  the  resource 
agencies  would  result  in  significant 
Increases  in  permit  processing  time. 
Many  stated  that  review  of  the  public 
notice  was  insufficient  consultation  and 
that  notification  with  the  agencies 
should  be  retained.  However,  the  issue 
of  greatest  concern  was  the  belief  that 
the  Corps'  would  be  in  violation  of 
Section  404(q)  of  the  Clean  Water  Act, 
the  Fish  and  WildUfe  Coordination  Act, 
the  Endangered  Species  Act,  associated 
Memoranda  of  Agreement,  and  the 
National  Historic  Preservation  Act. 
Many  commenters  stated  that  the 
modified  PCN  process  provided 
Inadequate  evaluation  of  fish  and 
wildlife  impacts,  impacts  to  threatened 
and  endangered  species,  and  all 


potential  adverse  impacts  in  general. 
One  commenter  stated  that  the  Corps 
lacks  the  expertise  to  protect  fish  and 
wildlife  resources  as  its  primary 
responsibility  and,  therefore, 
coordination  with  resource  agencies 
should  be  required.  One  commenter 
recommended  that  coordination  should 
be  maintained  if  the  activity  is  within 
close  proximity  to  an  "endangered 
species  area."  A  few  commenters 
suggested  establishing  a  process  by 
which  the  USFWS  and  a  representative 
State  agency  coordinates  review  of 
activities  which  could  potentially 
impact  Federally  threatened  or 
endangered  species.  A  few  commenters 
questioned  how  the  Corps  Intends  to 
implement  the  NWP  general  conditions 
that  prohibit  jeopardizing  endangered 
species  and  impacting  historic 
resources.  Also  offered  were 
recommendations  that  the  Corps  should 
notify  agencies  who  issue  building 
permits  about  proposed  projects  and  the 
Corps  should  notify  the  NRCS  of  any 
agricultiual  projects.  One  commenter 
posed  several  questions  in  an  effort  to 
justify  the  need  for  notification  with  the 
resource  agencies.  Specifically,  the 
commenter  asked  if  the  Corps  had 
examined  statistics  on  the  number  of 
homes  to  be  built  under  this  NWP, 
amount  of  ground  distiu-bance,  and 
amount  of  impacts  to  known 
archaeological  sites.  Another 
conunenter  recommended  that  a  review 
for  the  presence  of  archaeological 
resources  be  conducted  prior  to 
commencement  of  the  activify.  One 
commenter  stated  that  not  requiring  a 
PCN  will  reduce  the  accuracy  of 
USFWS'  records  of  wetland  losses  for  its 
oational  status  and  trends  report.  One 
commenter  stated  that  the  NWP  limits 
the  States'  involvement  in  reviewing 
proposed  activities  that  may  affect  State 
resources.  Other  commenters  stated  that 
the  public  should  have  the  opportimity 
to  comment  on  projects  in  areas  under 
developmental  pressure;  the  pubUc 
should  have  the  opportimity  to 
comment  on  all  projects  (e.g.,  rescind  all 
NWPs);  PCNs  should  include 
notification  to  all  adjacent  property 
owners  within  500  feet  of  the  project 
site;  and  the  Corps  should  not  only 
require  resource  agency  coordination 
but  also  include  a  provision  that  allows 
any  Federal  resource  agency  the 
authority  to  require  an  individual 
permit. 

The  purpose  of  NWPs  is  to  authorize 
activities  having  minimal  impacts,  with 
Uttle  or  no  review,  in  a  timely  manner. 
Based  on  our  experience,  third  party 
involvement  adds  little  to  the  review 
process,  but  decreases  the  efficiency  of 


Corps  staff  who  cotild  be  focusing  their 
resoiuoes  on  areas  that  have  the 
potential  for  greater  environmental 
impacts.  Due  to  reduced  agency 
resoun»s,  resource  agency  comments 
firequenUy  merely  dte  regulations  or 
policies  governing  alternatives  analysis 
and/or  mitigation  policy  and  do  not 
provide  site-specific  comments. 
Furthermore,  we  believe  that  the 
interdisciplinary  Corps  regulatory  staff 
is  extremely  knowledgeable  of  resource 
values  and  fully  capable  of  evaluating 
impacts  resulting  from  NWP  activities. 
Over  70%  (700)  of  the  Corps  regulatory 
persoiwel,  nation v^de,  are  natural 
resoiux»  scientists,  many  vnth  advanced 
degrees.  Regarding  endangered  species 
and  historic  properties,  33  CFR  330.4(f) 
and  (g)  outline  the  procediu«s  regarding 
adverse  impacts  to  threatened  or 
endangered  species  or  critical  habitat, 
and  Impacts  to  historic  properties.  The 
permittee  must  follow  these  standard 
conditions  in  order  to  be  in  compliance 
with  the  NWP;  failure  to  adhere  to  these 
conditions  results  in  a  violation  of  the 
permit  on  the  permittee's  part.  It  has 
been  ovi  experience  that  requiring 
notification  to  the  resource  agencies 
places  an  additional  biu-den  on  the 
applicaht  and  the  regulator,  with  very 
little  benefit.  We  do  not  believe  that  this 
NWP  will  reduce  the  USFWS'  ability  to 
monitor  losses  of  the  nation's  wetiands. 
Further,  other  mechanisms  can  be 
implemented  to  assist  the  USFWS  with 
the  task  of  tracking  cumulative  impacts. 
The  States  may  impose  conditions  on 
the  NWP  or  review  each  project  with 
regard  to  water  quaUty  certification  and 
coastal  zone  management  consistency, 
where  applicable.  The  Corps  disagrees 
that  case-by-case  notification  with  the 
resource  agencies  is  necessary  for  these 
minor  activities.  However,  it  is  the 
Corps'  beUef  that  notification  to  the 
Corps  is  necessary  to  ensure  that 
impacts  are  minimal. 

A  few  commenters  stated  that  the 
Corps  should  outline  under  what 
circumstances  a  wetland  jurisdictional 
delineation  will  be  necessary.  It  was 
also  recommended  that  we  require  a 
wetland  delineation  to  ensure  that  the 
proposed  project  Impacts  comply  with 
the  acreage  threshold.  One  commenter 
questioned  the  requirement  for  the 
permittee  to  identify  the  project's  direct 
and  indirect  adverse  environmental 
effects,  likening  this  condition  to  an 
environmental  impact  statement  (EIS) 
such  as  those  required  for  large  scale 
projects.  Additional  comments  received 
regarding  PCNs  include:  PCNs  should 
contain  evidence  of  avoidance  and 
minimization  on  the  part  of  the 
appUcant;  permittees  should  complete  a 


standard  individual  permit  application 
form  for  all  projects:  PCNs  should 
include  scaled  site  plans  with  existing 
and  proposed  development,  slopes  and 
elevation;  PCNs  shoiUd  include  a  legal 
description  of  die  project  site  and  a 
certified  statement  as  to  whether  the 
parcel  is  part  of  a  real  estate 
subdivision;  and  a  copy  of  the  PCN 
should  be  sent  to  the  clerk  or  secretary 
of  the  appropriate  local  munidpahty. 

For  the  purpose  of  clarification,  a 
formal  wetland  delineation  is  a  routine 
or  comprehensive  delineation  as 
described  in  the  Corps'  1987  wetland 
delineation  manual.  We  have 
determined  that  if  the  entire  parcel 
owned  by  the  NWP  apphcant  is  0.5  acre 
or  less  in  size,  no  formal  on-site  wetland 
deUneation  will  be  required.  Therefore, 
such  individuals  vfiW  not  be  required  to 
hire  a  consultant  to  perform  a  detailed 
field  investigation  for  die  purpose  of 
determining  Federal  jurisdiction.  A 
general  indication  of  the  amoimt  and/or 
location  of  the  wetlands  would  be 
sufficient.  Permittees  who  ovyn  parcels 
greater  than  0.5  acre  must  have  a  formal 
weUand  delineation  prepared  in 
accordance  with  the  cvurent  method 
required  by  the  Corps.  Conditions  will 
be  Incorporated  stating  this  and 
allovdng  appUcants  to  request  that  the 
Corps  perform  the  delineation  with  the 
understanding  that  such  requests  may 
cause  some  delay  in  the  permitting 
process.  Approximately  90%  of  the 
landowners  in  the  United  States  owm 
less  than  0.5  acre  of  land;  therefore,  this 
condition  should  not  prove  to  be  a 
burden  on  most  appUcants.  We  disagree 
that  the  permittee's  responsibility  to 
Identify  adverse  environmental  effects  is 
in  anyway  similar  to  preparing  an  EIS. 

The  Corps  only  requires  a  clear  and 
concise  statement  regarding  the 
proposed  project's  direct  and  indirect 
adverse  environmental  effects;  such  a 
requirement  can  be  undertaken  by  the 
permittee  or  done  in  consultation  with 
Corps  staff.  We  do  not  expect  a  study  or 
detailed  analysis  of  such  impacts.  We 
disagree  that  the  aforementioned 
proposals  should  be  required  in  aU 
cases.  These  options  are  certainly 
available  to  each  applicant  and  in  some 
cases  may  expedite  the  permitting 
process,  but  will  not  be  required.  This 
NWP  is  a  general  permit;  as  such,  it 
authorizes  activities  with  minimal 
environmental  effects  and  requires 
minimal  effort  on  the  part  of  the 
applicant.  The  Corps  will  require  that 
appUcants  avoid  and  minimize  impacts 
wherever  practicable  on-site. 

3.  Mitigation 

Numerous  comments  were  received 
regarding  mitigation.  Many  of  these 


comments  concerned  compensatory 
mitigation  and  include:  mitigation 
should  be  in-kind  and  on-site  except  in 
extreme  cases  of  hardship;  permittees 
should  mitigate  for  the  lost  acreage, 
functions,  and  values;  the  Corps  should 
justify  mitigation  based  on  the  wetland 
loss  and  not  the  appUcant  type  (small 
landovtmer);  compensatory  mitigation 
should  be  required  for  impacts  to  high 
quaUty  systems  and  for  Impacts 
resulting  from  construction  of  attendant 
features;  and  compensatory  mitigation 
should  be  required  for  Impacts 
exceeding  0.1  acre.  Several  commenters 
recommended  mitigation  ratios  ranging 
from  1:1  to  10:1.  compensatory 
mitigation  to  impacts.  One  commenter 
recommended  that  mitigation 
requirements  should  be  established  at 
the  Corps  district  level  based  on  local 
resource  needs  and  should  be  made  in 
consultation  with  other  resources 
agencies.  One  commenter  recommended 
that  all  remaining  wetlands  on  a  parcel 
in  which  this  NWP  is  used  should  be 
placed  into  a  deed  restriction. 

Many  suggestions  were  made  to 
utiUze  mitigation  banking.  Some  of  the 
justifications  presented  were  because  it 
has  been  successful  in  creating  sizeable 
wetiand  resources,  is  affordable,  can 
assist  in  maintaining  a  no  net  loss 
poUcy,  can  aid  in  avoiding  the  problems 
with  compensatory  mitigation  for  small 
impacts,  and  would  give  permittees 
predictabiUty  with  regard  to  mitigation 
costs.  Some  stated  that  the  mitigation 
bank  should  be  utiUzed  on  a  sub- 
watershed  basis.  Some  have 
recommended  only  allowing  appUcation 
of  the  NWP  in  watersheds  where 
mitigation  banks  have  been  legally 
estabU^ed.  A  few  suggestions  were 
offered  to  have  permittees  make 
donations  to  a  recognized  wetland 
conservation  project. 

The  no  net  loss  of  wetlands  poUcy 
was  a  recurring  theme  in  comments 
regarding  mitigation  requirements  for 
this  NWP,  as  well  as  a  long-term  goal  of 
increasing  the  quaUty  and  quantity  of 
wetlands. 

Some  commenters  recommended  that 
no  mitigation  be  required.  Some  of  the 
reasons  presented  include:  the 
reqmrement  is  too  biudensome  on 
Individual  property  owners;  no 
significant  loss  of  wetlands  will  result 
from  this  NWP,  mitigation  is  too  costly 
for  the  Corps  to  track;  mitigation  limits 
the  landowner's  ablUty  to  construct  a 
home  in  the  most  desirable  location; 
mitigation  is  too  costly  for  the 
landowner;  and  the  creation  of  non-tidal 
wetlands  is  difficult  and  results  in 
questionable  success.  Many  beUeve  that 
compensatory  mitigation  should  not  be 
required  if  avoidance  and  minimization 
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are  undertaken  on-site.  One  commenter 
stated  that  compensatory  mitigation 
should  not  be  used  in  lieu  of  avoidance 
and  minimization.  One  commenter 
offered  that  NWPs  are  supposed  to 
apply  only  to  actions  having  minimal 
individual  and  cumulative  effects  and 
the  Corps'  consideration  of  mitigation 
suggests  that  the  Corps  does  ncA  believe 
the  activity  cnvered  by  this  NWP  is 
minor. 

If  cumulative  impacts  become  more 
than  minimal  or  a  wetland  system 
proposed  to  be  impacted  through  the 
use  of  this  NWP  is  of  such  high  quality 
or  importance,  in  terms  of  functions, 
that  compensation  is  warranted,  the 
District  Engineer  will  so  notify  the 
apphcant,  who  may  ofier  compensatory 
mitigation  to  ofiiset  the  adverse 
environmental  effects.  However,  a 
standard  ratio  to  establish  the  amount  of 
compensation  required  per  amount  of 
impact  will  not  be  established  in  this 
NWP.  The  decision  regarding  the 
quantity  of  mitigation  that  is  required 
will  be  made  by  the  District  Engineer  on 
a  case-by-case  basis,  if  mitigation  is 
determined  to  be  necessary.  The  District 
Engineer  also  has  the  authority  to 
require  an  individual  permit  in  which 
the  need  for  mitigation  would  be  more 
closely  examined.  The  Corps  Division 
Engineers  have  the  authority  to 
regionally  condition  the  single-family 
housing  NWP  to  exclude  certain 
geographical  areas,  where  applicable. 
The  Corps  does  not  beUeve  that  placing 
a  deed  restriction  provision  on  all  small 
landowners  is  necessary,  warranted  or 
follows  the  intent  of  this  NWP.  A  permit 
would  be  necessary  for  activities  in  the 
remaining  wetlands,  and  we  woixld 
address  any  adverse  effects  for  such  a 
permit.  Furthermore,  we  do  not  believe 
it  is  appropriate  to  require  mitigation 
beyond  the  adverse  impacts  that  are 
being  caused  by  the  permittee. 

The  Corps  agrees  that  mitigation 
banks,  wetland  trusts,  and  other 
conservation  projects  offer  a  solid 
means  for  compensating  for  lost  wetland 
functions  and  values.  However,  we  do 
not  believe  that  such  compensation  is 
warranted  for  every  impact  covered  by 
this  NWP,  nor  is  it  a  practicable  option 
for  every  district,  since  many  areas  do 
not  have  mitigation  banks  or  other 
conservation  projects  established.  These 
options  will  be  considered  and 
encouraged  where  cumulative  impacts 
are  a  concern. 

The  Administration's  policy  of  no  net 
loss  of  wetlands  is  a  national  goal  that 
calls  for  no  net  loss  overall,  not  on  a 
case-by-case  basis.  This  policy  also 
recognizes  that  the  Corps  Regulatory 
Program  will  support  but  not  meet  this 
goal  in  every  permit  case  and  provides 


for  Other  programs  to  help  meet  the  goal. 
Thus,  ccHupensation  associated  with 
standard  and  general  permits  is  not  the 
only  means  by  which  the  nation  attains 
the  goal  of  no  net  loss  of  wetlands. 
Some  other  examples  of  means  by 
which  a  no  net  loss  of  wetlands  gocd  is 
achieved  include  State  comprehensive 
watershed  managemoit  plans.  State  and 
local  programs  that  require 
compensation  for  residraitial 
development,  and  the  Wetland  Reserves 
Program. 

Tnis  NWP  is  not  a  guarantee  that 
every  landowner  who  owns  0.5  acre  of 
wetlands  will  be  authorized  to  impact 
the  entire  parcel.  One  of  the  specific 
conditions  of  this  NWP  is  that  the 
permittee  takes  necessary  actions  to 
minimize  on-site  and  off-site  impacts  of 
the  discharge.  Such  evidence  will  be 
provided  and  evaluated  in  the 
notification  procedure.  Compensatory 
mitigation  will  generally  not  be 
accepted  in  lieu  of  on-site  avoidance 
and  minimization.  Although  the  Corps 
agrees  that  compensatory  mitigation  is 
not  warranted  for  every  single-family 
housing  activity  authorized  by  this 
NWP,  we  do  regard  on-site  avoidance 
and  minimization  as  necessary  steps  in 
all  cases  to  ensure  that  there  are  only 
minimal  environmental  effects. 

Several  commenters  questioned  how 
the  Corps  intends  to  ensure  that 
permittees  will  minimize  impacts.  One 
commenter  stated  that  the  existing 
NWPs  have  proven  that  general  permits 
do  not  include  even  a  minimum  level  of 
review.  A  few  commenters  stated  that 
this  NWP  would  eliminate  the 
requirement  for  landowners  to  avoid 
and  minimize  impacts.  One  commenter 
recommended  that  the  District  Engineer 
should  be  able  to  condition  the  NWP  to 
require  further  minimization  of  impacts. 

Many  stated  that  the  NWP  should  not 
be  utilized  where  altena^tives  exist.  One 
commenter  questioned  whether  the 
Corps  would  require  an  Alternatives 
review  to  determine  if  the  permittee 
owns  a  non-wetland  parcel.  Another 
stated  that  it  appears  that  the  Corps 
considers  single-family  housing 
activities  to  have  no  alternative.  One 
commenter  stated  that  individual 
permits  are  now  more  flexible  than  this 
NWP,  given  the  recent  flexibility 
guidance.  A  few  commenters  suggested 
that  the  failure  to  require  compensatory 
mitigation  for  this  NWP  would  be 
contrary  to  the  sequencing  requirements 
outlined  in  the  404  (b)(1)  Guidelines 
and  the  MOA  between  the  EPA  and  the 
Corps.  Another  disagreed  and  stated 
that  sequencing  requirements  do  not 
apply  to  any  other  general  permit  and 
questioned  why  it  should  apply  to  this 
NWP. 


The  issue  of  water  dependency  was 
raised  by  a  few  commenters.  These 
commenters  specifically  stated  that 
existing  regulations  require  a  project  to 
be  water  dependent  to  quahfy  fcH-  a 
Section  404  permit  and  that  this  NWP 
could  remove  the  water  dependency 
standard  for  all  404  permitting. 

One  commenter  stated  that,  with 
regard  to  on-site  adjustment  of  the  home 
to  avoid  flooding  of  adjacent  property 
owners,  the  Corps  implied  that  a 
wetland  can  be  altered  as  long  as  no 
harm  is  caused  to  another  man-made 
structure.  Another  commenter  asked  if 
this  NWP  allowed  the  partial  filling  of 
a  lake  to  construct  a  home,  if  one  owned 
property  adjacent  to  a  lake. 

Ine  modified  notification  condition 
will  require  that  the  permittee  notify  the 
Corps  prior  to  discharging  fill.  The 
District  Engineer  will  then  be 
responsible  for  determining  whether  the 
proposed  activity  would  resuh  in  more 
than  minimal  individual  or  ciunulative 
adverse  environmental  effects.  If  the 
District  Engineer  determines  that  the 
adverse  effects  of  the  proposed  work  are 
more  than  minimal,  he  will  so  notify  the 
applicant  and  present  his  options  (e.g., 
offer  mitigation  to  reduce  impacts  or 
apply  for  an  individual  permit).  While 
this  review  is  not  as  extensive  as  that  for 
an  individual  pramit,  we  have 
determined  that  it  is  sufficient  to  make 
the  "minimal  effect"  determination. 

In  March  1995,  the  Corps  issued  a 
Regulatory  Guidance  Letter  regarding 
individual  permit  flexibility  for  small 
landowners.  This  guidance  indicated 
that  the  Corps  will  presume  that  small 
landowners  have  no  practicable 
alternatives  on  property  not  owned  by 
the  landowner.  This  guidance  is  to  be 
used  for  activities  affecting  up  to  2  acres 
of  non-tidal  wetlands  for  the 
construction  or  expansion  of  a  single- 
family  home  and  attendant  features,  or 
a  farm  building,  or  for  the  expansion  of 
a  small  business  facility.  In  accordance 
with  40  CFR  230.7,  consideration  of 
alternatives  is  not  directly  applicable  to 
general  permits.  Other  existing  NWPs 
require  compensatory  mitigation  where 
the  individual  or  cumulative  impacts 
bom  a  discharge  are  more  than  minimal. 
We  believe  that  the  activities  covered  by 
this  NWP  will  have  minimal  impacts. 
However,  there  may  be  cases  where  the 
cumulative  impacts  within  a  particular 
watershed  become  more  than  minimal. 
In  these  instances,  the  District  Engineers 
have  the  authority  to  require 
compensatory  mitigation.  Additionally, 
on-site  avoidance  and  minimization  will 
be  required  in  all  cases  for  the  entire 
parcel. 

Water  dependency  criteria  under  the 
section  404(b)(1)  Guidelines  establishes 


a  rebuttable  presumption  that  other,  less 
environmentally  damaging,  practicable 
alternatives  exist  for  the  proposed 
project.  It  does  not,  however,  as 
suggested  by  some  commenters,  allow 
authorization  of  only  water  dependent 
projects.  Further,  as  indicated  above,  the 
alternative  test  does  not  apply  to  general 
permits.  Additionally,  we  believe  that 
for  single-family  housing  activities 
qualifying  for  this  NWP,  other 
practicable  alternatives  normally  do  not 
exist  for  these  homeowners.  We  do  not 
agree  that  issuance  of  this  NWP  will 
affect  the  water  dependency  standard  of 
other  404  permittinB  procedures. 

We  did  not  intend  to  imply  that  a 
wetland  can  be  altered  as  long  as  there 
are  no  impacts  to  another  man-made 
structure.  Rather  oiu*  intent  was  to  give 
an  example  of  when  it  may  be  necessary 
to  relocate  a  fill.  In  addition,  it  is  highly 
unlikely  that  an  applicant  will  need  to 
discharge  fill  into  a  lake  to  construct  a 
single-&mily  house  and  therefore,  use  of 
this  NWP  would  normally  not  be 
authorized  in  such  cases.  One  term  of 
this  NWP  is  that  the  permittee  will 
minimize  on-site  and  off-site  impacts  of 
the  discharge.  We  believe  that  this  NWP 
will  have  only  minimal  environmental 
adverse  effects.  However  if,  on  an 
individual  basis,  the  impacts  are 
determined  to  be  more  than  minimal, 
then  the  NWP  does  not  apply. 

4.  Subdivisions 

The  comments  indicated  there  was 
some  confusion  regarding  the 
subdivision  provision.  There  were 
several  requests  for  an  overall 
clarification  of  the  subdivision  clause.  A 
few  commenters  requested  that  a  clear 
definition  of  a  subdivision  be  provided, 
not  only  for  the  purposes  of 
imderstanding  but  to  ensure  that  the 
circumstances  the  Corps  is  trying  to 
guard  against  do  not  surface  as  a 
problem.  A  few  commenters  requested  a 
more  encompassing  definition  of 
subdivision.  Other  commenters  advised 
the  Corps  to  carefully  word  the 
conditions  surrounding  the  subdivision  - 
date  to  prevent  misinterpretatitm  and 
misuse. 

"Real  estate  subdivision"  shall  be 
interpreted  to  include  drcvunstances 
where  a  landowner  or  developer  divides 
a  tract  of  land  into  smaller  parcels  for 
the  purpose  of  selling,  conveying, 
transferring,  leasing,  or  developing  said 
parcels.  This  would  include  the  entire 
area  of  a  residential,  commercial,  or 
other  real  estate  subdivision,  including 
all  parcels  and  parts  thereof.  The 
definition  of  the  term  "real  estate 
subdivision"  is  the  same  as  the  existing 
definition  of  that  term  that  applies  to 
NWP  26.  However,  the  date  of  the 
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subdivision  provision  is  different  for 
this  NWP  and  NWP  26  as  discussed 
below. 

Several  commenters  agreed  that 
March  6, 1995,  was  an  appropriate  date 
regarding  the  subdivision  provision  of 
the  NWP.  Several  commenters 
questioned  how  the  March  6, 1995,  date 
was  selected.  A  few  commenters  argued 
that  the  March  6, 1995,  date  penalizes 
developers  who  subdivided  their 
property  after  October  5, 1984,  since 
under  existing  regulations  they  were 
required  to  avoid  and  minimize  impacts 
for  the  entire  subdivision  but  would  not 
imder  the  new  NWP.  Some  of  the 
commenters  further  said  that  these 
developers  may  have  realized  greater 
profits  if  they  had  not  followed  the 
regulations.  Many  commenters 
recommended  that  the  date  be  changed 
to  October  4, 1984.  Some  of  the  reasons 
given  to  justify  this  date  include 
remaining  consistent  with  NWP  26, 
avoiding  complicated  regulations  when 
we  are  supposedly  simplifying,  avoiding 
greater  individual  and  ciunulative 
impacts  in  subdivisions  created  prior  to 
March  6, 1995,  and  avoiding  negation  of 
previous  wetland  master  planning 
efforts.  Other  reasons  were  centered 
aroimd  the  large  number  of  subdivisions 
created  since  1984,  and  because 
property  owners  were  made  aware,  at 
that  time,  of  the  need  for  Sectidn  404 
permits  to  develop  lots.  One  commenter 
stated  that  modifying  the  date  to 
October  5, 1984,  would  penalize 
existing  single  lot  owners  who 
purchased  lots  in  subdivisions  in  the 
last  10  years.  Another  commenter 
questioned  how  the  NWP  would  apply 
in  a  situation  where  the  subdivision  is 
approved  and  lots  are  being  sold  but  are 
not  completely  sold  by  March  6, 1995; 
the  question  was  whether  or  not  early 
lot  owners  would  be  treated  differently. 
One  commenter  suggested  allowing  this 
NWP  to  apply  to  individuals  who 
purchased  property  prior  to  October  5, 
1984.  One  commenter  recommended 
that  this  NWP  should  not  apply  in  cases 
where  property  was  platted  prior  to 
1984,  but  is  ciurently  undeveloped  and 
imder  one  ownership.  One  commenter 
stated  that  modifying  the  subdivision 
provision  to  allow  for  the  later  date 
could  areata  legal  conflict  in  existing 
subdivisions  where  the  developer  has 
placed  restrictive  covenants  on  property 
that  has  been  sold  and  developed 
because  the  property  owners  would  seek 
authorization  for  expansion.  Several 
commenters  recommended  that  the  date 
be  modified  to  the  effective  date  of  the 
permit  so  as  to  maximize  the  number  of 
individuals  who  may  take  advantage  of 
the  permit 


March  6, 1995,  was  the  date  that  this 
NWP  was  proposed.  November  22, 
1991,  is  the  date  in  which  the  current 
NWP  program  regulations,  including 
issuance  of,  reissuance  of  and 
modifications  to  the  existing  NWPs 
were  published  in  the  Federal  Register. 
It  was  in  these  regulations  that  the  terms 
surrounding  subdivisions  for  the 
purpose  of  NWP  26  were  outlined  and 
awareness  of  the  subdivision  clause  was 
heightened.  With  few  exceptions,  we 
believe  this  date  would  be  fair  to  all 
parties.  We  do  not  beUeve  that  the 
November  22,  1991,  date  will  penalize 
any  one  group  of  individuals.  The 
subdivision  date  issue  centers  on  when 
a  parcel  is  subdivided  into  smaller 
parcels,  not  when  the  subdivided 
smaller  parcels  are  sold.  Therefore, 
individual  parcel  owners  will  not  be 
penalized  based  on  when  they 
purchased  property.  Furthermore,  we 
imderstand  that  this  NWP  may  not 
appear  to  address  all  possible  scenarios 
similarly.  However,  we  will  encourage 
Corps  districts  to  use  consistency  when 
reviewing  any  project  under  this  new 
NWP  and  to  give  consideration  to 
existing  authorizations  a  property  owner 
may  have.  Upon  review  and 
consideration  of  the  comments,  we 
determined  that  the  appropriate  date 
regarding  subdivision  creation  should 
be  November  22,  1991. 

Any  subdivisions  or  lots  that  were 
platted,  developed,  sold,  or  purchased 
in  the  past  were  done  so  under 
regulations  in  place  at  that  time.  This 
NWP  does  not  apply  to  wetlands  in 
developed  subdivisions  where 
restrictive  covenants  have  been 
employed  to  preserve  such  wetlands.  If 
the  subdivision  was  platted  on  or  after 
November  22,  1991,  the  aggregate  total 
of  impacts  within  the  subdivision 
cannot  exceed  0.5  acre.  Similarly,  if  a 
parcel  was  subdivided  prior  to 
November  22, 1991,  each  lot  owner  may 
use  this  NWP,  regardless  of  when  he 
purchased  the  property.  However,  any 
previously  permitted  fill  must  be  added 
to  any  fill  proposed  under  this  NWP 
such  that  the  aggregate  total  impacts  for 
the  lot  does  not  exceed  0.5  acre. 

This  NWP  vrill  not  be  modified  to 
exempt  situations  such  as  the 
aforementioned  where  property  was 
platted  prior  to  1984,  but  is  currently 
undeveloped  and  under  one  owmership. 
We  realize  that  under  this  authorization, 
impacts  in  such  a  scenario  have  the 
potential  to  become  unacceptable. 
However,  NWPs  do  not  apply  in  cases 
where  cumulative  impacts  are  more 
than  minimal.  Furthermore,  Corps 
Division  Engineers  may  exercise  their 
discretionary  authority  to  require 
individual  permits  or  mitigation  for  the 
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individual  homesites  to  address 
cumulative  impacts.  Additionally,  we 
do  not  believe  that  such  situations  are 
prevalent  and  therefore  will  not  present 
a  problem. 

With  regard  to  dealings  with  property 
owners  who  subdivided'their  parcel 
prior  to  November  22, 1991,  and  either 
acquired  a  Department  of  the  Army 
permit  or  did  not,  we  understand  that 
this  NWP  may  not  appear  to  address  the 
2  scenarios  similarly.  However,  we  will 
encourage  Corps  districts  to  use 
consistency  when  reviewing  any  project 
under  this  new  NWP  and  to  give 
consideration  to  existing  authorizations 
a  property  owner  may  have.  For 
example,  if  the  district  has  previously 
required  a  permittee  to  provide  the  total 
plan  of  development  including 
infrastructiue  and  lot  fill,  then  we 
would  expect  the  district  to  require  such 
information  of  all  permittees  under  this 
NWP. 

One  commenter  stated  that  there  is  no 
limit  on  how  much  area  could  be 
impacted  within  a  subdivision.  Another 
conunenter  questioned  to  what  size 
subdivisions  the  NWP  would  apply, 
specifically,  a  few  buildable  lots 
subdivided  from  a  small  parcel  or 
several  lots  complete  with 
infrastructure.  Another  commenter 
questioned  how  the  Corps  would 
address  a  situation  where  landowners 
create  parcels  one  at  a  time  over  a 
period  of  time.  One  commenter 
suggested  that  this  NWP  might  lead  to 
many  smaller  subdivisions,  thus  making 
cumulative  impact  tracking  more 
difficult.  One  commenter  stated  that  the 
NWP  should  not  apply  to  residential  or 
commercial  developments  but  rather  to 
single-family  developments  in  private 
family  ownership.  Another  commenter 
stated  that  the  NWP  would  probably  be 
used  more  for  large  landowners  seeking 
to  build  a  large  subdivision  rather  than 
small  landowners,  for  which  the  permit 
was  intended. 

Regarding  use  of  this  NWP,  there  is  no 
threshold  on  parcel  size.  The  0.5  acre 
Umit  appUes  to  all  single-family  housing 
activities  complying  with  this  NWP. 
The  use  of  Corps  district  databases  will 
be  utiUzed  to  assist  in  one-time,  per  lot 
usage  and  ciunulative  impact  tracking. 
The  size  or  number  of  subdivisions 
within  a  watershed  should  not  afi^ect 
this  mechanism.  It  is  anticipated,  based 
on  the  aggregate  acreage  threshold,  that 
this  NWP  will  not  be  utiUzed  for  many 
residential  developments  created  on  or 
after  November  22, 1991.  and 
commercial  developments  are  not 
permitted  under  this  NWP. 
Furthermore,  it  is  anticipated  that 
landowners  will  choose  to  receive 
verification  under  NWP  26,  where 


applicable,  since  the  acreage  threshold 
imder  the  single-family  housing  NWP  is 
more  restrictive.  The  Corps  beUeves  that 
large  landowners  seeking  to  build  a 
single-family  residence  will  generally 
have  more  options  with  regard  to  where 
they  place  a  homesite.  thereby,  negating 
the  large  landowners'  need  for  this 
NWP.  Nevertheless,  the  maximum 
acreage  of  impacts  to  non-tidal  wetlands 
under  this  NWP  is  0.5  acre  regardless  of 
whether  the  landowner  owns  a  large 
parcel  and  intends  to  subdivide  or  owns 
a  small  parcel  for  a  single  residence. 
The  term  of  this  NWP  which  is 
apphcable  to  subdivisions  states  that  the 
discharge  must  be  part  of  a  single  and 
complete  project  and  that  for  any 
subdivision  created  on  or  after 
November  22, 1991,  the  discharges 
authorized  under  this  NWP  may  not 
exceed  an  aggregate  total  loss  of  waters 
of  the  United  States  of  0.5  acre  for  the 
entire  subdivision. 

A  few  commenters  questioned  how 
the  Corps  will  track  each  landowner  in 
a  development,  determine  if  the  NWP 
has  been  used,  track  the  number  of 
times  a  parcel  has  been  subdivided  and 
when  a  parcel  was  subdivided.  Another 
commenter  questioned  what 
requirements  will  be  placed  on 
permittees  to  provide  evidence  that 
demonstrates  that  the  project  meets  this 
provision  of  the  NWP. 

Each  Corps  district  has  a  computer 
database  to  assist  with  the  task  of 
tracking  pertinent  information.  The 
Corps  districts  will  continually  monitor 
their  tracking  mechanisms  and  make 
adjustments,  as  necessary,  to  ensure 
production  of  the  most  reliable  data. 
Additionally,  the  Corps  must  depend  on 
facts  presented  by  the  appUcant  during 
the  notification  process  and  will  verify 
such  information,  as  needed,  using 
available  data.  Taking  all  of  this 
information  together,  the  Corps  makes 
the  final  determination  on  whether  an 
activity  comphes  with  the  NWP. 

5.  One-Time  Use 

Many  questions  surrounded  the  issue 
of  one-time  use.  One  commenter  stated 
that  this  condition  was  too  ambiguous 
and  asked  for  clarification.  Many 
commenters  suggested  clarifying  this 
term  of  the  NWP  by  stating  that  it  is  to 
be  used  once  per  individual  and  once 
per  lot.  A  few  commenters  questioned 
whether  a  successive  parcel  owner  can 
fill  an  additional  0.5  acre.  One 
commenter  stressed  the  importance  of 
explaining  that,  within  a  subdivision, 
the  landowner  cannot  use  his  or  her 
one-time  allowance  if  the  0.5  acre  loss 
for  the  subdivision  has  already  occurred 
through  another  landowner's  or  the 
subdivision  developer's  action.  A  few 


commenters  raised  the  issue  of  whether 
a  loophole  exists  when  a  developer 
subdivides  a  parcel  after  March  6, 1995, 
then  sells  lots  to  individuals  who  may 
then  use  this  NWP.  The  commenter 
stated  that  the  developer  may  legally 
defend  that  each  project  is  single  and 
complete.  However,  the  cumulative 
impacts  would  be  more  than  minimal.  A 
few  commenters  inquired  about  how 
this  NWP  appUes  to  property  owners 
who  own  more  than  one  lot  or  who 
move  to  a  new  lot.  One  commenter 
suggested  that  because  farming 
operations  may  need  more  than  one 
single- family  bousing  NWP,  the  one- 
time allowance  should  be  determined 
on  a  case-by-case  basis.  A  few  said  the 
NWP  should  be  allowed  to  be  used  an 
unlimited  niunber  of  times.  One 
commenter  stated  that  the  NWP  should 
only  be  available  to  individuals  who 
own  a  specific  piece  of  property  at  the 
time  the  permit  becomes  effective. 

Several  commenters  recommended 
eliminating  this  one-time  use  provision 
because  of  enforcement  difficulties  and 
the  idea  that  permits  should  apply  to 
projects,  not  individuals.  Some 
questioned  how  tracking  of  this 
condition  would  be  accomplished.  One 
commenter  raised  the  issue  that  since 
the  permittee  does  not  have  to  own  the 
property,  another  individual  could 
apply  for  the  NAVP  on  behalf  of  the 
property  owner  who  has  already  used 
his  one-time  allowance.  Several  other 
commenters  inquired  about  transferring 
one-time  use  to  others  and  how  this 
would  be  prevented. 

This  NwP  was  developed  to  address 
situations  where  land  was  subdivided 
into  homesites  or  where  individuals 
purchased  homesites  for  the  purpose  of 
building  a  single-family  home.  We  did 
not  intend  to  limit  its  use  to  land  that 
an  individual  owns  on  a  given  date.  We 
also  did  not  intend  the  NWP  to  be  used 
for  further  subdivision  of  property  for 
residential  development  in  wetlands.  By 
applying  the  NWP  to  aggregate  impacts 
in  subdivisions  created  on  or  after 
November  22, 1991,  we  encourage  the 
use  of  individual  permits  for  such 
development.  Therefore,  we  do  not 
beUeve  that  the  NWP  should  be 
restricted  by  the  date  on  which  an 
apphcant  purchased  a  piece  of  property 
or  be  limited  to  only  those  individuals 
who  own  the  land  at  the  time  this  NWP 
becomes  effective.  In  an  effort  to  hold 
cumulative  impacts  to  a  minimum,  we 
proposed  the  one-time  usage  clause. 
Upon  further  consideration  and  review 
of  the  comments,  the  Corps  decided  to 
restrict  use  to  an  individual  who  may 
use  this  NWP  only  for  a  single-family 
home  for  a  personal  residence.  As  an 
example,  an  individual  could  choose  to 


construct  a  single-family  homesite  for  a 
seasonal  (e.g.,  simuner)  residence,  or  for 
both  an  East  Coast  and  West  Coast 
residence.  Such  an  individual  may  use 
this  NWP  in  each  situation  with  the 
stipulations  that  the  home  is  for  a 
personal  residence  aixd  all  other  terms 
and  conditions  are  met.  However,  we 
beUeve  that  the  vast  majority  of 
individuals  would  only  need  this  NWP 
once  in  their  lifetime.  Additionally,  we 
determined  that  the  one-time  usage 
provision  of  this  NWP  should  apply  to 
the  lot  for  a  single-fiEunily  hoiising 
activity.  Thus,  successive  property 
owners  cannot  fill  additional  0.5  acre 
fragments  of  a  lot  using  the  NWP.  The 
total  impacts  for  a  specific  lot  cannot 
exceed  die  0.5  acre  threshold  whether 
filled  hy  a  previous  owner,  developer,  or 
an  individual  within  a  subdivision 
created  on  or  after  November  22, 1991. 
Consequently,  when  determining  rf  a 
single-family  housing  activity  is 
authorized  by  this  NWP,  any  fill 
material  currently  permitted  for  the  lot 
must  be  added  to  any  proposed  fill  such, 
that  the  total  impacts  do  not  exceed  0.5 
acre.  We  believe  that  applyingfthis 
usage  restriction  to  bodi  individuals  and 
the  lot  is  necessary  to  ensure  that  the 
impacts  will  be  minimal  and  that  the 
NWP  will  be  used  for  the  type  of 
housing  for  which  it  was  developed. 

We  have  addressed  ma^  of  the 
enforcement  issues^nijse^by  adding 
several  requirements  tMhe  PCN. 
Enforcement  will  be  accomplished  by 
requiring  .that  the  appUcant  submit  a 
statement  declaring  that  the  single- 
family  housing  activity  is  for  a  personal 
residence  of  the  permittee,  stating  how 
many  times  this  NWP  has  been  used, 
and  listing  other  property  owned  by  the 
applicant  in  the  vicinity  of  the  proposed 
single-family  homesite.  The  Corps  will 
use  district  databases  to  monitor  use  of 
this  NWP,  and  if  this  provision  is 
abused,  we  will  consider  appropriate 
action  to  address  the  abuse. 

6.  Attendant  Features 

A  few  commenters  requested  a  more 
encompassing  definition  of  "attendant 
features"  beyond  those  examples  that 
were  listed  in  the  proposed  Federal 
Register  notice.  One  commenter  stated 
that  such  an  ambiguous  term  may 
prompt  a  prospective  permittee  to  assert 
that  anything  is  an  attendant  feature. 
Several  commenters  recommended 
including  amenities  such  as  yards, 
pools,  tennis  courts,  bams,  stables,  in 
addition  to  housepads,  driveways,  and 
septic  systems.  However,  the  majority  of 
the  commenters  disagreed  with  the  idea 
of  authorizing  fill  for  non-essential 
amenities  such  as  tennis  courts, 
swimming  pools,  ponds,  and  gazebos. 


some  stating  that  such  accommodations 
were  non-water  dependent.  Some  of 
these  commenters  recommended 
limiting  fill  to  foundations  only,  while 
others  approved  of  the  need  for 
additional  fill  for  driveways  and 
garages.  While  some  commenters 
included  septic  fields  as  an  essential 
feature  for  the  construction  of  a  single- 
family  residence,  many  specifically 
disagreed  with  allowing  fill  for  septic 
fields.  Some  of  the  reasons  given  were 
water  quality  impacts,  discrepancies 
with  existing  state  and  local  regulations, 
and  the  existence  of  other  avaikble 
options  for  wastewater  treatmmit. 

A  favf  conunenters  also  singled  out 
disallowing  fill  for  a  yard  because  of  the 
adverse  impacts  associated  with 
fertilizers  and  pesticides.  One 
commenter  suggested  such  attendant  . 
features  be  authorized  on  a  regional 
basis  if  they  are  standard  for  a  particular 
area.  One  commanter  stated  that  if 
attendant  feetiues  were  not  included  in 
this  NWP  authorization,  then  the 
permittee  would  have  to  endure 
individual  permit  processing  for  minor, 
additional  work. 

The  purpose  of  this  NWP  is  to  reduce 
the  regulatory  burden  associated  with 
the  construction  of  single-family  homes 
while  maintaining  environmental 
protection.  When  building  single-family 
homes  we  recognize  that,  besides  the 
foundation  of  the  house  itself,  there  are 
activities  associated  with  a  house  that 
are  considered  necessary,  customary,  or 
normal  to  homesites.  We  believe  these 
"attendant  featiues"  should  normally  be 
authorized  with  the  house.  We  would 
not  accomplish  the  piupose  of  this  NWP 
if  we  were  to  authorize  the  house  only 
and  process  an  individual  permit  for  the 
attendant  features.  Attendant  features 
for  the  purpose  of  this  NWP,  include 
features  that  are  reasonable,  necessary 
appurtenances  constructed  in 
conjunction  with  single-family  housing 
activities.  Examples  include  a  garage, 
driveway,  storage  shed,  septic  field,  and 
yard.  Examples  of  inappropriate 
attendant  features  not  covered  by  this 
NWP  include  a  bam,  which  may  be 
covered  by  NWP  40,  or  a  small  business. 
Such  features  would  not  be  directly 
related  to  a  single-family  home.  While 
we  believe  that  a  yard  is  an  appropriate 
attendant  feature  of  a  single-family 
home,  we  have  not  identified  a  size  that 
would  be  acceptable.  Corps  districts 
will  work  with  the  appUcant  to  ensiue 
that  acceptable,  but  not  excessive,  yards 
are  authorized.  This  NWP  only 
authorizes  activities  fit)m  the 
perspective  of  the  Corps  regulatory 
authorities;  other  Federal,  state,  and 
local  permits,  approvals,  or 
authorizations  may  also  be  required. 


The  permittee  woxdd  be  responsible  for 
obtakiing  all  necessary  authorizations, 
including  building  permits,  prior  to 
placing  a  septic  system,  yard,  or  any  • 
other  fill  in  wetlands.  Additionally, 
water  quaUty  is  a  concem  addressed  by 
appUcable  state  agencies  as  weU  as  the 
Corps.  It  is  the  permittee's  responsibiUty 
to  obtain  any  necessary  water  quality 
approvals  or  authorizations  prior  to  the 
discharge  of  fill.  Furthermore,  while 
properly  designed,  constructed,  and 
operated  septic  systems  can  be  placed 
on  fiU  in  many  wetlands,  the  septic 
system  must  be  approved  by  the 
appropriate  state  or  local  agency.  The 
Corps  has  determined  the  extent  of  the 
attendant  features  to  be  appUed  on  a 
nationwide  basis.  If  an  individual 
district  conclirdes  that  a  particiUar 
feature  should  not  be  autliorized  imder 
this  NWP,  then  the  Division  Engineer 
must  regionally  condition  the  NWP  to 
exclude  the  feature.  Furthermore, 
additional  restrictions  may  be  placed  by 
states  in  401  water  quality  certification 
or  CZM  consistency  determination.  On ' 
a  case-by-case  basis,  where  a  particular 
feature  is  not  appropriate  at  a  specific 
site,  the  District  Engineer  may  condition 
the  NWP  or  require  an  individual 
permit. 

Other  concerns  were  raised  during  the 
comment  period  on  thefoUowing 
specific  issues: 

7,  Permit  Applicdbility 

We  received  a  wide  range  of 
recommendations  to  both  increase  and 
decrease  the  applicabiUty  of  the  single- 
family  housing  NWP.  Many  commenters 
raised  the  issues  regarding  the 
geographic  scopw  of  waters  of  the  United 
States.  Several  others  offered 
suggestions  to  expand  the  category  of 
activities  to  which  this  NWP  would  be 
apphcable.  Several  commenters  raised 
the  issue  of  the  definition  of  non-tidal 
waters  and  how  it  appUes  to  this  NWP. 
One  commenter  stated  that  with  this 
NWP,  the  Corps  is  broadening  their 
authority  beyond  that  aUowed  under 
Section  404  of  the  Clean  Water  Act, 
specifically  by  regulating  excavation, 
flooding,  and  draining. 

With  regard  to  decreasing  the 
appUcabiUty  of  this  NWP,  several 
commenters  replied  by  Usting  a  variety 
of  geographic  areas  from  which  this 
NWP  should  not  apply.  Different 
commenters  suggested  limiting  the 
scope  of  the  NWP  to  isolated  systems 
only,  wetlands  only,  and  wetlands 
above  the  headwaters.  Other  areas 
suggested  to  be  disallowed  by  this  NWP 
include  threatened  and  endangered 
species  habitats,  sensitive  or  important 
wildlife  and  fisheries  habitats,  highly 
developed  areas,  non-riverine  wetlai^ds, 
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riparian  or  lacustrine  wetlands,  areas  on 
state  and  national  scenic  rivers,  national 
park  areas,  national  wildlife  refuges, 
bogs,  fems.  springs,  forested  wetlands, 
rivers,  streams,  lakes  containing 
anadromous  or  native  fish,  and 
wetlands  identified  as  high  value  in 
state  or  Federal  land  management  plans 
or  wetland  inventories.  With  regard  to 
increasing  the  appUcabiUty  of  this  NWP. 
one  commenter  recommended 
expanding  the  authorization  to  include 
tidal  as  well  as  non-tidal  wetlands. 
Several  other  commoiters  made  no 
recommendation  regarding  the 
appUcabiUty  of  certain  systems,  but 
simply  inquired  as  to  whether  marine 
waters,  surface  waters,  estuaries, 
riparian  zones,  streams,  ponds,  non- 
wetland  special  aquatic  sites  and 
freshwater  riverine  systems  were 
included. 

Many  commenters  raised  the  issue  of 
analyzing  the  functions  and  values  of 
wetlands.  Some  stated  that  higher  . 
quahty  wetlands  warrant  a  more 
rigorous  review  than  do  lower  quality 
wetlands  and  that  non-tidal  systems 
were  not  necessarily  less  valuable  than 
tidal  systems.  Several  recommendations 
were  made  to  develop  a  functions  and 
values  rating  system  and  some 
suggested  that  such  functions  could  be 
better  evaluated  at  the  local  level.  One 
commenter  stated  that  man-made 
wetlands  should  be  exempt  from  all 
environmental  regulations,  while 
another  commenter  made  a  more 
general  statement  that  certain  wetlands 
having  no  real  value  should  be  exempt 
from  regulations. 

The  Corps  of  Engineers  regulates  the 
discharge  of  dredged  or  fill  material 
under  Section  404  of  the  Clean  Water 
Act.  The  discharge  of  dredged  material 
includes  discharges  incidental  to  any 
activity  including  mechanized 
landclearing,  ditching,  channeUzation, 
or  other  excavation.  Furthermore,  in 
evaluating  permit  applications  and  pre- 
construction  notifications,  the  Corps 
considers  the  effects  of  flooding  and 
draining  with  respect  to  the  proposed 
project.  However,  the  Corps  includes 
excavation,  flooded  and  drained  areas  in 
measuring  the  acreage  of  loss  to  ensure 
that  the  impacts  of  the  proposed  project 
are  minimal. 

Limiting  this  NWP  to  many  of  the 
aforementioned  suggestions  would 
negate  the  need  for  the  permit  due  to 
existing  authorizations  that  cover  these 
categories.  In  some  areas  listed  above, 
the  Division  and  District  Engineers  have 
the  authority  to  regionally  condition  the 
NWP  to  exempt  these  systems  or  require 
an  individual  permit,  if  warranted. 
Discharges  of  fill  in  tidal  waters  for 
residential  development  are  generally 


not  reasonable  or  practicable  since 
contiguous,  more  suitable  property  is 
usually  available.  Furthermore,  the 
individual  permit  process  is  available  to 
those  who  desire  to  request 
authorization  to  dischai^  fill  in  tidal 
wetlands.  We  determined  that  applying 
this  NWP  to  non-Udal  waters  of  the 
United  States,  including  non-tidal 
wetlands,  is  appropriate  and  assists  in 
achieving  the  goal  of  targeting  a  large 
group  of  people  desiring  to  construct  a 
single- family  homesite  with  minimal 
impacts. 

At  this  time,  the  Corps  has  not 
adopted  a  functions  and  values  rating 
system  for  wetlands.  While  it  is  the 
Corps'  responsibility  to  regulate  all 
Federally  jurisdictional  wetlands 
regardless  of  their  value  unless 
specifically  exempted  by  section  404(f)> 
we  do  take  into  account  the  relative 
functions  of  the  resource  when  deciding 
how  to  regulate.  It  is  anticipated  that 
single-family  residential  construction  is 
not  going  to  occur  in  aquatic  ecosystems 
of  the  highest  value.  We  recognize, 
however,  that  there  are  circumstances 
where  authorization  in  a  specific  area 
under  this  NWP  would  not  be 
appropriate.  In  those  cases,  the  Division 
or  District  Engineer  may  assert 
discretionary  authority  to  add  regional 
conditions  or  revoke  the  NWP 
authorization  for  activities  in  such 
areas.  We  believe  that  the  Division  and 
District  Engineers  are  more  famiUar 
wi\h  the  wetlands  and  other  aquatic 
resources  in  their  area  and  can  best 
determine  which  of  those  resources 
should  be  subject  to  individual  permit 
evaluations  or  regional  conditions. 

Several  commenters  recommended 
specific  activities  to  whibh  this  NWP 
should  apply.  Some  of  these  activities 
include  agricultural  uses,  apartments, 
and  commercial  uses.  One  commenter 
suggested  expanding  the  permit  to 
include  residential  buildings  for  a 
maximum  of  four  families.  A  few 
commenters  argued  that  the  impact  to 
the  resource  is  the  same  regardless  of 
use;  therefore,  land  use  should  not  be  a 
factor  in  the  permit.  Other  categories 
that  commenters  suggested  be  excluded 
from  this  permit  include  subdivisions 
writh  lots  for  commercial  use  and 
significant  areas  conserved  through  an 
enforceable  instrument. 

This  NWP  was  created  for  single- 
family  housing  activities.  Allowing  this 
authorization  to  encompass  all  possible 
land  uses  would  dramatically  increase 
cumulative  impacts  and  surpass  the 
intended  scope  of  this  NWP. 
Furthermore,  adopting  many  of  the 
aforementioned  suggestions  would  be 
an  unacceptably  extensive  change.  Such 
a  modification  to  this  NWP  would 


require  additional  pubfic  notice  and 
opportimity  for  comment.  The 
restrictive  category  of  activities  for 
which  this  NWP  appUes  remains  as 
proposed. 

lue  primary  activity  associated  with 
this  NWP  is  private  residential 
development.  No  commercial  uses  will 
be  allowed.  Any  area  conserved  through 
an  enforceable  instrument,  such  as  a 
legal  conservation  easement,  is  subject 
to  the  restrictions  existing  within  the 
document.  For  example,  if  this  NWP  is 
appropriate  for  use  on  a  parcel  of  land 
with  the  exception  that  development  is 
prohibited  on  the  parcel  by  other 
restrictions,  then  the  NWP  would  not 

Several  commenters  requested 
clarification  of  the  definition  of  non- 
tidal  waters.  One  question  was  whether 
or  not  this  NWP  will  apply  to  wetlands 
adjacent  to  tidal  waters.  Another 
question  was  the  extent  of  tidal 
influence.  One  commenter  interpreted 
the  definition  of  non-tidal  as  areas 
above  mean  high  water,  excluding  all 
coastal  areas  supporting  halophytes  and 
all  freshwater  wetlands  subject  to  tidal 
influences.  One  commenter  pointed  out 
that  the  terms  "waters  of  the  United 
States"  and  "wetlands"  were  used 
interchangeably  and  questioned  which 
was  appropriate.  Another  commenter 
questioned  if  salinity  characteristics  in 
the  water  coliunn  would  be  used  to 
define  tidal  waters.  One  commenter 
asked  if  areas  blocked  by  tide  gates  and 
man-made  berms  would  be  considered 
tidal  waters.  Another  commenter 
inquired  as  to  whether  the  NWP  cover 
activities  within  wetlands  as  defined  in 
40  CFR  230.3(s)  and  40  CFR  230.3  (t). 

The  definition  of  tidal  waters  can  be 
found  in  33  CFR  328.3(f)  and  is  defined 
as  those  waters  that  rise  and  fall  in  a 
predictable  and  measurable  rhythm  or 
cycle  due  to  the  gravitational  pulls  of 
the  moon  and  sun.  Tidal  waters  end 
where  the  rise  and  fall  of  the  water 
surface  can  no  longer  be  practically 
measured  in  a  predictable  rhythm  due 
to  masking  by  hydrologic,  wind,  or 
other  effects.  The  limits  of  jurisdiction 
in  non-tidal  waters  of  the  United  States 
can  be  found  in  33  CFR  328.4(c).  This 
regulation  does  not  mean  that  wetlands 
adjacent  to  tidal  wetlands  are  also  tidal 
wetlands,  but  rather  that  in  coastal 
areas,  Corps  jiuisdiction  extends  to  the 
limits  of  these  "non-tidal  wetlands"  that 
are  adjacent  to  tidal  wetlands. 
Consequently,  this  NWP  is  applicable  to 
wetlands  that  are  adjacent  to  tidal 
wetlands.  Areas  blocked  by  tide  gates 
may  modify  the  area  behind  the  tide 
gate  so  as  to  no  longer  meet  the 
definition  of  tidal  waters.  The  Corps 
district  office  would  make  this  decision 


on  a  case-by-case  basis.  However,  in  any 
case,  such  tide  gates  would  not  remove 
Section  10  jiuisdiction. 

8.  Relationship  of  this  NWP  to  other 
NWPs 

Several  commenters  questioned  the 
qjpUcabiUty  of  existing  NWPs  as  they 
relate  to  the  single-family  housing 
permit.  One  commenter  questioned  the 
0.1  acre  threshold  of  the  NWP  18  and 
how  it  compares  to  this  new  NWP.  One 
commenter  observed  that  this  NWP 
might  amend  or  supersede  NWP  18 
since  NWP  18  only  authorizes  0.1  acre 
of  fill  for  minor  discharges.  Many 
commenters  stated  that  NWP  26 
completely  covers  the  activity  to  be 
included  in  this  NWP.  A  feW 
commenters  suggested  expanding  the 
appUcation  of  either  the  existing  NWP 
26  or  NWP  18  in  lieu  of  issuing  a  new 
NWP.  Many  other  questions  were  raised 
about  the  combined  use  of  NWPs.  A  few 
commenters  expressed  that  it  is 
redimdant  to  have  two  NWPs  that 
authorize  the  same  type  of  activity. 
Several  commenters  recommended  not 
allowing  combination  of  authorizations 
in  an  effort  to  avoid  more  than  minimal 
impacts,  and  suggested  that  if  there  is  a 
need  for  more  than  one  NWP  per 
project,  then  the  project  should  be 
evaluated  under  an  individual  permit 
process.  Several  commenters    - 
recommended  that  projects  authorized 
with  this  NWP  should  not  be  provided 
additional  coverage  under  any  other 
individual  permit  or  NWP. 

Each  NwP  is  issued  to  authorize 
certain  types  of  activities.  However,  in 
some  cases  a  particular  activity  may 
qualify  for  more  than  one  NWP  or  a 
combination  of  NWPs. 

Consequently,  some  single-family 
housing  activities  could  quahfy  for 
either  NWP  18  or  NWP  26.  For  example, 
NWP  18  could  authorize  0.1  acre  of  fill 
in  any  wetland;  NWP  26  could 
authorize  up  to  10  acres  of  fill  in  a 
wetland  above  the  headwaters  or  an 
isolated  wetland,  while  this  NWP  could 
authorize  up  to  0.5  acre  of  fill  in  a  non- 
tidal  wetland.  Therefore,  it  is  possible 
that  a  single-family  home  involving  0.1 
acre  of  fill  in  a  wetland  above  the 
headwaters  could  quaUfy  for  either 
NWP  18,  NWP  26,  or  this  NWP.  Our 
regulations  provide  for  multiple  use  of 
NWPs  (but  each  one  only  once  for  a 
single  and  complete  project)  provided 
that  the  combined  impacts  are  minimal. 
Furthermore,  if  an  NWP  authorized 
activity  is  an  integral  part  of  a  larger 
project  which  requires  an  individual 
permit,  then  that  NWP  wall  not  be  vahd 
for  that  portion  of  the  larger  project  and 
an  individual  permit  is  required  for  the 
entire  project,  including  the  NWP 
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portion.  This  NWP  is  intended  to 
authorize  single-family  housing, 
including  attendant  features  where  the 
maximum  impwct  on  waters  of  the 
United  States  does  not  exceed  0.5  acre. 
We  did  not  intend  this  NWP  to 
authorize  a  portion  of  a  single-family 
housing  activity  that  was  in  excess  of 
0.5  acre.  Therefore,  if  such  a  single- 
family  housing  activity,  including 
attendant  features,  is  being  proposed 
that  exceeds  0.5  acre,  this  NWP  cannot 
be  used  in  conjunction  with  other 
NWPs,  regional  general  permits,  or 
individual  permits  to  authorize  the 
project.  We  further  beheve  this 
restriction  may  be  confusing  and  could 
cause  some  inadvertent  violations  of  the 
NWP.  Therefore,  to  clarify  this  point  we 
have  added  a  condition  to  the  NWP  to 
indicate  that  it  cannot  be  used  with 
NWPs  26, 18,  and  14.  Furthermore, 
Division  Engineers  will  add  regional 
conditions  to  ensiu«  that.it  is  not  used 
with  any  similar  regional  general 
permits. 

9.  Cumulative  Impacts 

Many  commenters  stated,  in  general 
terms,  that  the  proposed  NWP  would 
result  in  detrimental  cumulative 
impacts  on  the  aquatic  environment. 
Many  other  commenters  were 
specifically  concerned  with  the 
cumulative  loss  of  wetland  functions, 
specifically,  fish  and  wildlife  resources, 
endangered  species,  filtration, 
groundwater  recharge  and  stormwater 
retention.  Concerns  over  increased 
flooding  potential  were  thsLmost  often 
stated.  ^^ 

A  few  commenters  stated  that  limiting 
the  aggregate  loss  of  wetlands  to  0.5  acre 
for  the  entire  subdivision  only  in  real 
estate  subdivided  after  March  6, 1995, 
does  nothing  to  protect  wetlands  in 
already  existing  subdivisions.  They  gave 
examples  of  existing,  platted 
subdivisions,  comprisisd  of  dozens, 
hundreds,  and  thousands  of  lots  which 
could  amount  to  substantial  ciunulative 
impacts  writhin  a  given  watershed. 

One  commenter  questioned  how 
cuimulative  impacts  would  be  addressed 
without  the  full  review  of  the  individual 
permit  process.  One  commenter  stated 
that  such  a  permit  would  allow  for  an 
entire,  large  wetland  system  to  be 
destroyed  since  there  is  no  limit  on  the 
niunber  of  0.5  acre  sites  that  may  be 
located  on  it. 

Because  the  activity  associated  writh 
the  use  of  the  NWP  could  be  located 
writhin  the  floodplain  of  a  waterbody, 
there  is  potential  for  increased  flooding 
and  reduced  flow.  The  modified 
notification  process  wrill  allow  the 
District  Engineer  to  evaluate  the 
proposed  impacts,  including  potential 


flooding  impacts,  compare  them  to 
existing  impacts  within  the  wetland 
system  or  watershed,  and  determine  if 
the  project  has  more  than  minimal 
individual  or  cumulative  effects.  The 
District  Engineer  has  the  discretionary 
authority  to  place  conditions  upon  a 
proposed  activity  to  avoid  or  minimize 
these  potential  impacts.  If  the  activity  is 
determined  to  be  more  than  minimal, 
the  District  Engineer  can  require 
mitigation  or  an  individual  permit.  With 
regard  to  this  and  other  potential 
cxmaulative  wetland  functions  impacts, 
this  NWP  will  be  subject  to  the 
conditions  that  apply  to  all  NWPs.  The 
district  and  division  offices  may 
identify  specific  geographic  areas,  such 
as  a  subdivision,  where  there  may  be 
concerns  over  ciunulative  impacts  to  a 
watershed,  and  revoke  this  NWP  in 
specific  geographic  areas  or  develop 
regional  conditions  that  apply  to  that 
specific  area.  Many  districts  and 
divisions  have  already  revoked  NWPs  or 
imposed  such  regional  conditions  in 
many  geographic  areas  or  wetland  or 
water  types. 

10.  Regulatory  Burden 

Several  commenters  supported  this 
NWP  because  it  would  reduce  the 
regulatory  burden  on  the  public  by 
simplifying  the  process  to  obtain 
approval  of  single-family  housing  f 

activities  and  would  reduce  the  Corps 
regulatory  workload.  An  equal  number 
of  commenters  were  opposed  to  the 
NWP.  The  principal  reason  for  such 
opposition  was  a  perception  that  the 
NWP  would  result  in  less 
environmental  protection.  Also,  a  few 
commenters  believed  the  NWP  is  not 
necessary  either  because  the  current 
individual  permit  process  is  not  a 
burden  on  the  pubUc,  existing  NWPs  are 
adequate  to  cover  single-family  housing 
activities,  or  because  the  NWP  is 
motivated  only  by  poHtics.  One 
commenter  felt  the  NWP  would 
encourage  poor  construction  practices 
(e.g.  the  construction  of  structures  on 
wetland  fills).  A  few  commenters 
indicated  that,  rather  than  this  NWP, 
state  programs  would  be  a  better 
mechanism  to  reduce  burden  on  the 
public  and  the  Corps.  Programs  such  as 
State  assumption,  State  Programmatic 
General  Permits  (SPGP),  and  State 
stewardship  workshops  assist 
landowmers  in  utilizing  their  lands  in  an 
environmentally  sensitive  manner  and 
reduce  inconsistencies  among  federal, 
state  and  local  regulations.  Many 
commenters  believed  that  we  were 
increasing  the  regulatory  burden  on  the 
public  based  on  their  understanding 
that  we  were  proposing,  for  the  first 
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time,  to  begin  regxilating  single-family 
housing  activities. 

We  beUeve  this  NWP  will  be 
apphcable  to  over  95%  of  all  single- 
family  housing  activities.  Statistical  data 
from  the  U.S.  Department  of  Commerce 
and  the  U.S.  Department  of  Housing  and 
Urban  Development  reveals  that 
approximately  90%  of  residential 
landowners  in  the  United  States  own 
parcels  that  are  0.5  acre  in  size  or  less. 
Furthermore,  most  houses  are  less  than 
2000  square  feet  while  few  exceed 
10,000  square  feet.  Therefore,  we 
beheve  that  virtually  all  single-family 
houses  could  easily  fit  on  less  than  0.25 
acre.  This  would  allow  in  excess  of  0.25 
acre  for  attendant  features.  We  beUeve 
this  would  be  sufficient  for  all  but  a  few 
single-family  homes.  Currently,  the 
Corps  regulates  the  discharge  of  dredged 
or  fill  material  for  many  single-family 
housing  activities  by  the  individual 
permit  process.  A  number  of  single- 
family  housing  activities  are  also 
currently  authorized  by  regional  general 
permits  or  other  NWPs,  such  as  NWP 
26.  Our  proposal  will  allow  us  to 
regulate,  with  this  NWP,  the  vast 
majority  of  single-family  housing 
activities  that  are  not  now  covered  by 
other  general  permits.  Virtually  all 
individual  permit  applications  for 
single-family  housing  activities  are 
issued.  This  NWP  provides  a  quick 
approval  process  while,  through  the 
notification  process,  we  would  ens\u« 
that  impacts  are  minimal  and  on-site 
impacts  will  be  avoided  or  minimized  to 
the  extent  practicable.  Ifowever,  some 
single-family  housing  activities  would 
continue  to  be  authorized  by  other 
NWPs  or  Regional  General  Permits 
which,  in  many  cases,  would  be  less 
burdensome.  Where  State  mechanisms 
are  available,  and  are  determined  to 
provide  equivalent  environmental 
safeguards,  the  Corps  district  and 
division  offices  will  consider  regional 
conditions  or  revocations  of  this  NWP  to 
reduce  any  uimecessary  regulatory     ' 
burden  on  the  public.  For  example,  our 
New  England  Division  has  proposed  to 
revoke  this  NWP  in  the  State  of  New 
Hampshire,  because  an  existing  State 
regulatory  progrun  and  a  Corps  SPGP 
already  adequately  regulate  single- 
family  housing  activities  in  that  state. 
Therefore,  in  New  Hampshire,  single- 
family  housing  activities  that  quaUfy  for 
a  State  permit  would  be  authorized  by 
the  Corps  SPGP.  Other  districts  and 
divisions  are  proposing  or  considering 
similar  State  medianisms  to  reduce 
unnecessary  regulatory  burdens.  In 
conclusion  we  believe  that  this  NWP  in 
conjxmction  with  other  NAATs  and 
Regional  and  SPGPs  will  provide  for  an 


expedited  decision  for  all  but  the  most 
atypical  or  extremely  large  single-family 
housing  activities.  TTxerefore,  over  90% 
of  single-family  housing  activities 
would  now  qualify  for  a  general  permit, 
which  should  reduce  the  average  permit 
processing  time  from  a  little  over  100 
days  to  less  than  30  days. 

Several  commenters  stated  that  this 
NWP  would  be  inconsistent  with  either 
state  or  local  wetland  protection 
programs.  Several  of  these  commenters 
asserted  that  the  NWP  would  be  more 
lenient  than  state  or  local  wetland 
protection  programs  and  would  tend  to 
weaken  state  and  local  positions 
regarding  wetland  protection.  In  some  of 
those  cases  where  NWPs  have  been 
revoked  in  conjimction  with  SPGPs,  the 
involved  states  were,jeoncenied  that  this 
NWP  would  add  complexity  and 
confusion  to  the  process.  A  few 
commenters  stated  that  the  NWP 
preempts  state  and  local  wetland 
protection  laws  and  building  codes. 
These  commenters,  in  general,  also 
asked  that  all  permittees  be  notified  of 
the  requirements  to  obtain  other  state 
and  local  required  permits  and 
approvals.  A  few  commenters  suggested 
that  some  other  agency  be  responsible 
for  administering  and  implementing  the 
404  wetlands  program. 

In  those  States  where  NWPs  have 
been  suspended  or  revoked  in 
conjunction  with  SPGPs,  the  districts 
have  the  authority  to  suspend  or  revoke 
this  NWP  as  well,  and  we  anticipate 
they  will  give  serious  consideration  to 
such  action.  As  discussed  in  33  CFR 
330.4  of  the  NWP  Program  Regulations, 
NWPs  do  not  obviate  the  need  to  obtain 
other  Federal,  State,  or  local  permits, 
approvals,  or  authorizations  required  by 
law;  nor  do  they  grant  any  property 
rights  or  exclusive  privileges.  We 
believe  that  this  NWP  does  not 
represent  a  relaxing  of  Federal 
protection  for  wetlands,  but  rather 
strengthens  our  capability  to  deal 
effectively  with  those  cases  involving 
greater  than  minor  impacts.  The  Corps 
currently  has  the  responsibility  for 
implementing  and  administering  the 
Section  404  program  and  will  continue 
to  uphold  this  responsibility  until 
otherwise  directed. 

One  commenter  stated  that  improved 
service  to  landowners  can  be  addressed 
by  hiring  adequate  staff.  Another  stated 
that  workload  savings  is  not  a  justifiable 
reason  to  relax  regulation  of  nationally 
important  resources. 

Budgetary  constraints  are  continually 
a  source  of  concern.  Therefore,  other 
avenues  must  be  piusued  to  improve 
service  to  the  public  and  make  the 
program  more  efficient.  The  Corps 
agrees  that  regulatory  requirements 


protecting  wetlands  should  not  be 
relaxed  to  facilitate  workload  savings  at 
the  expense  of  needed  environmental 
protection.  The  same  aquatic  systems 
will  be  regulated,  but  in  an  expedited 
manner.  In  an  attempt  to  reUeve  the 
regulatory  burden  on  small  landowners, 
this  new  NWP  is  designed  to  streamline 
the  process  for  such  individuals 
desiring  to  build  a  residence,  and  we 
believe  it  will  be  successful  to  this 
extent. 

11.  Enforcement 

Several  issues  regarding  enforcement 
of  distinct  aspects  of  this  NWP  were 
raised.  A  few  commentOTS  expressed 
concern  that  permittees  may  not  use  the 
NWP  for  the  construction  of  a  home  but 
for  some  other  use  and  that  they  may 
exceed  the  allowed  impact  acreage.  A 
few  commenters  raised  the  issue  of 
enforcement  regarding  the  flooding  of 
adjacent  property  as  a  result  of  fill 
material  authorized  by  this  NWP.  One 
commenter  questioned  how  the  Corps  .• 
can  determine  adverse  effects  from 
flooding  and  drainage  without 
reviewing  necessary  hydrolo^ 
information;  how  the  Corps  can  ensure 
maintenance  of  structures  without 
reviewing  engineering  analyses  and 
design  calculations;  and  who  is 
responsible  for  infrastructure  failures. 
One  commenter  specified  enforcement 
of  the  notification  requirement, 
specifically,  that  permittees  will  be 
tempted  to  fill  first  then  notify  the  Corps 
or  not  notify  the  Corps  at  all.  Many 
commenters  discussed  general 
enforcement  of  both  the  existing  NWPs 
and  the  proposed  NWP,  claiming  that 
the  Corps  fails  to  enforce  compliance 
with  general  permits.  All  commenters 
questioned  how  compliance  with  the 
NWP  conditions  would  be  enforced. 

Corps  regiilations  at  33  CFR  part  326 
detail  the  Corps'  enforcement 
procedvues  for  all  general  and  standard 
permits.  Additionally,  the  Corps  district 
offices  have  enforcement  and 
compliance  procedures  in  place  which 
they  implement  at  the  district  level. 
Furthermore,  generally  the  Corps  staff 
has  the  expertise  to  assess  the  adverse 
effects  from  flooding  and  drainage 
without  reviewing  detailed  hydrologic 
information.  However,  this  data  can  be 
obtained  and  examined  when  necessary. 
It  is  not  anticipated  that  single-family 
housing  activities  covered  under  this 
NWP  will  require  such  detailed  analysis 
except  when  considering  ciunulative 
impacts.  It  is  not  the  Corps',  but  the 
permittee's,  responsibility  to  maintain 
the  structiual  integrity  of  his  or  her 
dwelUng  and  attendant  featiu-es.  No  new 
enforcement  issues  have  been  raised 
that  the  Corps  hasn't  encoimtered  in  the 


past.  Enforcement  and  compUance 
violations  such  as  those  mentioned  by 
the  commenters  will  occur.  When  they 
do,  we  will  resolve  the  violations  in  the 
most  expeditious  and  equitable  manner 
possible. 

12.  Public  Hearing 

Many  commenters  requested  that  a 
pubUc  hearing  be  held.  For  the  most 
part,  commenters  did  not  specify 
reasons  for  holding  a  hearing.  However, 
some  commenters  did  present  more 
definitive  reasons,  which  included 
increasing  community  awareness  of  the 
proposal,  discussing  in  greater  detail  the 
individual  and  ciunulative  effects,  and 
allowing  property  owners  a  chance  to 
address  the  proposal  in  an  open  fonun. 
A  few  others  stated  that  a  change  in 
permitting  procedures  of  this  magnitude 
warranted  a  public  hearing. 

A  public  hearing  is  heldwhen  there 
is  a  need  to  acquire  new  information  to 
consider  in  evaluating  a  proposed 
Department  of  the  Army  permit  action. 
Upon  close  scrutiny  of  the  comments  in 
response  ^o  this  NWP,  we  concluded 
that  it  was  unlikely  that  new 
information  regarding  the  single-family 
housing  NWP  would  be  obtained 
through  a  pubfic  hearing.  Therefore,  a 
public  hearing  will  not  be  held  for  the 
NWP.  Public  hearing  requests  for  local 
and  regional  issues,  regional  conditions, 
and  regional  modifications,  will  be 
evaluated  by  Corps  district  and  division 
offices,  which  will  determine  if  a  pubUc 
hearing  is  warranted  locally. 

13.  Need  for  Environmental  Impact 
Statement 

Several  commenters  requested  that  an 
environmental  impact  statement  be 
completed.  One  commenter 
recommended  that  a  systematic 
scientific  study  be  undertaken  to 
determine  the  degree  of  potential 
impacts,  Other  commenters  stated  that 
the  NWP  is  inconsistent  with  the 
404(b)(1)  Guidelines. 

Environmental  dociunentation  has 
been  prepared  for  the  NWP  and 
includes  an  environmental  assessment 
and  Section  404(b)(1)  Guidelines 
compliance  review.  Copies  of  this 
document  are  available  for  inspection  at 
the  office  of  the  Chief  of  Engineers  and 
at  each  Corps  district  office.  The 
document  demonstrates  that  this  NWP 
complies  with  the  requirements  for 
issuance  under  general  permit  authority. 
This  includes  consideration  that, 
because  some  projects  that  may  be 
authorized  by  the  NWP  may  have  a 
potential  to  cause  more  than  minimal 
adverse  effects  on  the  environment,  the 
NWP  has  been  conditioned  to  require 
notification  to  the  District  Engineer. 
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Furthermore,  there  are  several 
conditions  imposed  on  the  NWP  to 
further  minimize  impacts  of  single- 
family  housing  activities.  In  this  way, 
we  have  ensured  that  activities  will  not 
occxu  under  the  NWP  which  would 
cause  more  than  minimal  adverse  effiects 
on  the  environment.  Furthermore, 
although  secondary  and  cumulative 
impacts,  in  general,  have  been 
considered  in  the  documentation,  the 
notification  requirement  will  allow  for 
further  consideration  of  these  impacts. 
The  Corps  has  made  a  final 
determination  that  this  action  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
hiunan  environment. 

14.  Miscellaneous 

A  few  commenters  recommended  a 
checklist,  dociunent  or  booklet  be 
established  that  would  outhne  what 
permits  are  necessary,  the  purposes, 
identify  the  entity  processing  the 
permit,  timeframes  associated  with 
processing,  and  a  fee  schedule.  One 
commenter  suggested  that  many 
landowners  would  not  know  the 
answers  to  many  issues  that  will  need 
to  be  addressed  in  utilizing  this  NWP, 
nor  will  they  be  incUned  to  hire  a 
consultant  to  assist  them.  Concurrent 
with  this  Federal  Register  notice.  Corps 
district  offices  will  issue  local  pubUc 
notices.  These  pubUc  notices  will 
include  regional  information  about  the 
NWP  and  how  to  notify  the  district 
offices.  We  agree  that  additional 
information  regarding  this  and  other 
NWPs  would  be  useful  to  landowners. 
We  will  begin  developing  a  manual  or 
booklet  to  address  this.  One  commenter 
requested  that  the  Corps  quantify,  by 
district,  the  "large  number  of  permit 
appUcations"  for  single-family  housing 
activities  referenced  in  the  proposal  for 
this  NWP,  because  the  need  for  such  a 
permit  may  not  be  nationwide.  The 
Corps  conducted  an  internal  survey  of 
Corps  districts  requesting  information 
on  the  number  of  permit  appUcations 
for  which  this  NWP  would  apply  to 
determine  the  need  for  such  a  permit. 
The  results  warranted  the  proposal  of  a 
single-family  housing  NWP.  One 
commenter  stated  that  no  information 
was  provided  about  the  wetlands 
potentially  affected  by  this  NWP  or 
about  the  general,  special  and  regional 
conditions  of  this  NWP.  Another 
conunenter  questioned  if  the  existing 
general  conditions  apply  to  this  NWP. 
The  type  of  wetlands,  specifically  non- 
tidal,  were  identified  in  the  public 
notice.  The  NWP  general  conditions  and 
Section  404  conditions  were  not 
'rewritten  but  were  referenced  in  this 
NWP  proposal.  All  general  conditions 


pertaining  to  the  other  NWPs  also  apply 
to  this  NWP,  with  the  exception  of 
notification  condition  which  still 
applies  but  has  been  modified  for  the 
purpose  of  this  NWP  only.  For  clarity, 
the  NWP  conditions  are  published  in 
this  Federal  Register  notice  below. 
Furthermore,  regional  conditions  will  be 
added  by  the  Division  Engineer,  where 
appropriate,  for  a  specific  area;  and 
special  conditions  will  be  added  by  the 
ENstrict  Engineer  on  a  case-by-case 
basis,  where  appUcable.  A  few 
commenters  stated  that  ^he  NWP  does 
not  involve  activities  similar  in  nature, 
and  therefore,  does  not  quaUfy  as  a 
NWP.  One  commenter  raised  the  issue 
of  the  Corps'  failure  to  discuss,  in  the 
environmental  assessment,  that  the 
activities  are  similar  in  natiue  and  will 
cause  minimal  individual  and 
ciunulative  adverse  impacts.  We  beUeve 
that  we  have  narrowly  defined  the  scope 
of  this  NWP  for  activities  similar  in 
nature.  The  only  activities  authorized  by 
this  NWP  are  construction  or  expansion 
of  a  single- family  homesite  with 
attendant  features.  In  the  preliminary 
environmental  assessment,  we 
discussed,  in  detail,  both  the  individual 
and  ciunulative  impacts  likely  to  result 
bom  this  NWP.  One  commenter  stated 
that  the  pubUc  notice  made  no  reference 
to  an  expiration  date  for  pubUc 
comment.  The  expiration  date  of  May  8, 
1995,  was  pubUshed  in  the  Federal 
Register;  that  pubUcation  was  to  be 
accompanied  by  a  public  notice  from 
each  Corps  district  that  reiterated  the 
date.  Another  commenter  asserted  that 
the  permit  language  refers  only  to  states 
and  not  to  sovereign  Tribal  Nations  and 
to  PubUc  interest  but  not  Tribal  interest. 
We  do  consider  Tribal  interest  in 
addition  to  pubUc  interest  where 
concerns  are  raised.  General  condition 
number  8  addresses  Tribal  rights  and 
reqiiires  that  they  be  considered.  A  few 
commenters  declared  that  the 
nationwide  would  not  be  in  compliance 
with  Executive  Orders  11988  and  11990. 
The  NWP  does  not  encourage  the 
destruction  of  wetlands  or  development 
within  the  floodplain,  but  rather  is  a 
tool  designed  to  reduce  regulatory 
burdens  while  maintaining  appropriate 
levels  of  protection.  This  NWP  would 
not  be  in  confUct  with  Executive  Orders 
11988  or  11990.  A  few  commenters 
provided  general  recommendations 
related  to  the  economics  of  the  program. 
One  recommended  that  we  provide 
financial  incentives  for  wetland 
protection;  one  recommended  that  the 
program  be  based  on  the  appUcant's 
resource  capabiUty,  not  tax  status;  one 
recommended  that  everyone  involved  in 
the  Corps  evaluation  process  be  held 
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finandally  liable  for  their  actions  in 
conjunction  with  each  permit 
processed;  and  one  commented  that  we 
need  to  recognize  the  pubUc  cost  of 
environmental  degradation.  A  few 
commenters  expressed  general 
opposition  to  the  federal  government's 
regulation  of  private  lands  and 
expressed  the  beUef  that  if  the 
government  prohibits  the  filling,  the 
owner  should  be  compensated.  Such 
issues  are  beyond  the  scope  of  this 
proposal  and  would  require  additional 
proposed  regulations  with  opportimity 
for  public  comment  or  even  legislative 
changes.  Therefore,  they  are  not 
addressed  in  this  notice.  In  an  effort  to 
simplify  the  program,  one  commenter 
recommended  applying  this  NWP  to  all 
activities  at  a  lesser  acreage,  thereby 
justifying  the  revocation  of  many  of  the 
other  NWPs.  One  commenter  suggested 
that  we  rework  the  entire  NWP  program. 
Another  commenter  questioned  if  this 
NWP  will  be  included  in  the 
forthcoming  NWP  review  process.  At 
this  time,  we  are  not  proposing  the 
reissuance,  modification,  or  revocation 
of  all  other  NWPs  but  will  do  so  prior 
to  their  expiration  date  of  January  21. 
1997.  Comments  regarding  this  entire 
NWP  package  may  be  submitted  at  that 
time.  However,  regarding  the  proposal 
for  the  entire  NWP  package,  we  will 
propose  that  this  NWP  be  reissued  with 
all  other  NWPs.  At  this  time,  our  intent 
is  to  simply  extend  the  expiration  date 
of  this  NWP  so  that  it  coincides  with  all 
other  NWPs  for  administrative 
purposes. 

Accordingly,  a  Nationwide  Permit  for 
single-family  housing  activities  is  issued 
as  follows: 
Dated:  July  19, 1995. 
Approved: 
Stanley  G.  Genega. 
Major  General,  Director  ofCivi]  Works. 

Nationwide  Permit  and  Conditions 


A.  Nationwide  Permit 

Single-Family  Housing.  Discharges  of 
dredged  or  fill  material  into  non-tidal 
waters  of  the  United  States,  including 
non-tidal  wetlands,  for  the  construction 
or  expansion  of  a  single-family  home 
and  attendant  features  (such  as  a  garage, 
driveway,  storage  shed,  and/ or  septic 
field)  for  an  individual  permittee 
provided: 

a.  The  discharge  does  not  cause  the 
loss  of  more  than  ^/i  acre  of  non-tidal 
waters  of  the  United  States,  including 
non-tidal  wetlands; 

b.  The  permittee  notifies  the  District 
Engineer  in  accordance  with  the 
"Notification  for  single-family  housing 
NWP"  general  condition; 


c.  The  permittee  has  taken  all 
practicable  actions  to  minimize  the  on- 
site  and  off-site  impacts  of  the 
discharge.  For  example,  the  location  of 
the  home  may  need  to  be  adjusted  on 
the  parcel  to  avoid  flooding  of  adjacent 
property  owners; 

d.  The  discharge  is  part  of  a  single 
and  complete  project;  furthermore,  that 
for  any  subdivision  created  on  or  after 
November  22. 1991,  the  discharges 
authorized  under  this  NWP  may  not 
exceed  an  aggregate  total  loss  of  waters 
of  the  United  States  of  V2  acre  for  the 
entire  subdivision; 

e.  An  individual  may  use  this 
nationwide  permit  only  for  a  single- 
family  home  for  a  personal  residence; 

f.  Tnis  nationwide  permit  may  be 
used  ofl^  once  per  parcel;  and, 

g.  Tmf  nationwide  permit  may  not  be 
used  in  conjunction  with  NWP  14,  NWP 
18,  or  NWP  26.  for  any  parcel. 

For  the  purposes  of^this  nationwide 
permit,  the  acreage  of  loss  of  waters  of 
the  United  States  includes  any  filled 
area  previously  permitted,  the  proposed 
filled  area,  and  any  other  waters  of  the 
United  States  that  are  adversely  affected 
by  flooding,  excavation,  or  drainage  as 
a  result  of  the  project.  This  nationwide 
permit  authorizes  aciivities  only  by 
individuals;  for  this  piupose,  the  term 
"individual"  refers  to  a  natural  person 
and/or  a  married  couple,  but  does  not 
include  a  corporation,  partnerehip,  or 
similar  entity.  For  the  purposes  of  this 
nationwide  permit,  a  parcel  of  land  is 
defined  as  "the  entire  contiguous 
quantity  of  land  in  possession  of, 
recorded  as  property  of,  or  owned  (in 
any  form  of  ownership,  including  land 
owned  as  a  partner,  corporation,  joint 
tenant,  etc.)  by  the  same  individual 
(and/or  his  or  her  spouse),  and 
comprises  not  only  the  area  of  wetlands 
sou^t  to  be  filled,  but  also  all  land 
contiguous  to  those  wetlands,  owned  by 
the  individual  and/or  his  or  her  spouse 
in  any  form  of  ownership."  (Sections  10 
&404) 

B.  Nationwide  Permit  Conditions 

General  Conditions:  The  following 
general  conditions  must  be  followed  in 
order  for  any  authorization  by  a 
nationwide  permit  to  be  valid: 

1.  Navigation.  No  activity  may  cause 
more  than  a  minimal  adverse  effect  on 
navigation. 

2.  Proper  maintenance.  Any  structure 
or  fill  authorized  shall  be  properly 
maintained,  including  maintenance  to 
ensure  public  safety. 

3.  Erosion  and  siltation  controls. 
Appropriate  erosion  and  siltation 
controls  must  be  used  and  maintained 
in  effective  operating  condition  during 
construction,  and  all  exposed  soil  and 


other  fills  must  be  pepnanently 
stabilized  at  the  earliest  practicable 
date. 

4.  Aquatic  life  movements.  No  activity 
may  substantially  disrupt  the  movement 
of  those  species  of  aquatic  life 
indigenous  to  the  waterbody,  including 
those  species  which  normally  migrate 
through  the  area,  unless  the  activity's 
primary  purpose  is  to  impound  water. 

5.  Equipment.  Heavy  equipment 
woridng  in  wetlands  must  be  placed  on 
mats  or  other  measures  must  be  taken  to 
minimize  soil  disturbance, 

6.  Regional  and  case-by-case 
conditions.  The  activity  must  comply 
with  any  regional  conditions  which  may 
have  been  added  by  the  division 
engineer  (see  33  CFR  330.4(e))  and  any 
case  specific  conditions  added  by  the 
Corps. 

7.  Wild  and  Scenic  Rivers.  No  activity 
may  occur  in  a  component  of  the 
National  Wild  and  Scenic  River  System; 
or  in  a  river  officially  designated  by 
Congress  as  a  "study  river"  for  possible 
inclusion  in  the  system,  while  the  river 
is  in  an  official  study  status.  Information 
on  Wild  and  Scenic  Rivers  may  be 
obtained  &X)m  the  National  Park  Service 
and  the  U.S.  Forest  Service. 

8.  Tribal  rights.  No  activity  or  its 
operation  may  impair  reserved  tribal 
rights,  including,  but  not  limited  to. 
reserved  water  rights  and  treaty  fishing 
and  hunting  rights. 

9.  Water  quality  certification.  In 
certain  states,  an  individual  state  water 
quality  certification  must  be  obtained  or 
waived  (see  33  CFR  330.4(c)). 

10.  Coastal  zone  management.  In 
certain  states,  an  individual  state  coastal 
zone  management  consistency 
concurrence  must  be  obtained  or 
waived,  (see  33  CFR  330.4(d)). 

11.  Endangered  Species.  No  activity  is 
authorized  imder  any  NWP  which  is 
likely  to  jeopardize  die  continued 
existence  of  a  threatened  or  endangered 
species  or  a  species  proposed  for  such 
designation,  as  identified  under  the 
Federal  Endangered  Species  Act,  or 
which  is  likely  to  destroy  or  adversely 
modify  the  critical  habitat  of  such 
species.  Non-federal  permittees  shall 
notify  the  District  Engineer  if  any  listed 
species  or  critical  habitat  might  be 
affected  or  is  in  the  vicinity  of  the 
project  and  shall  not  begin  work  on  the 
activity  imtil  notified  by  the  District 
Engineer  that  the  requirements  of  the 
Endangered  Species  Act  have  been 
satisfied  and  that  the  activity  is 
authorized.  Information  on  the  location 
of  threatened  and  endangered  species 
and  their  critical  habitat  can  be  obtained 
fi-om  the  U.S.  Fish  and  Wildlife  Service 
and  National  Marine  Fisheries  Service, 
(see  33  CFR  330.4(f)). 


Federal  Register  /  Vol.  60.  No.  144  /  Thursday.  July  27,  1995  /  Notices 


38663 


12.  Historic  properties.  No  activity 
which  may  affect  Historic  properties 
listed,  or  eligible  for  Usting.  in  the 
National  Register  of  Historic  Places  is 
authorized,  until  the  DE  has  compUed 
with  the  provisions  of  33  CFR  part  325, 
appwndix  C.  The  prospective  permittee 
must  notify  the  District  Engineer  if  the 
authorized  activity  may  affect  any 
historic  properties  listed,  determined  to 
be  eligible,  or  which  the  prospective 
permittee  has  reason  to  believe  may  be 
eligible  for  listing  on  the  National 
Register  of  Historic  Places,  and  shall  not 
be^  the  activity  imtil  notified  by  the 
District  Engineer  that  the  requirements 
of  the  National  Historic  Preservation  Act 
have  been  satisfied  and  that  the  activity 
is  authorized.  Information  on  the 
location  and  existence  of  historic 
resources  can  be  obtained  from  the  State 
Historic  Preservation  Office  and  the 
National  Register  of  Historic  Places  (see 
33  CFR  330.4(g)). 

13.  Notification  for  single-family 
housing  NWP. 

(a)  The  prospective  permittee  must 
notify  the  District  Engineer  with  a  Pre- 
Construction  Notification  (PCN)  as  early 
as  possible  and  shall  not  begin  the 
activity  authorized  by  this  NWP: 

(1)  Until  notified  by  the  District 
Engineer  that  the  activity  may  proceed 
imder  the  NWP  with  any  special 
conditions  imposed  by  the  District  or 
Division  Engineer;  or 

(2)  If  notified  by  the  District  or 
Division  Engineer  that  an  individual 
permit  is  required;  or 

(3)  Unless  30  days  have  passed  fi-om 
the  District  Engineer's  receipt  of  the 
notification  and  the  prospective 
permittee  has  not  received  notice  from 
the  District  or  Division  Engineer. 
Subsequently,  the  permittee's  right  to 
proceed  under  the  NWP  may  be 
modified,  suspended,  or  revoked  only  in 
accordance  with  the  procediu-e  set  forth 
in  33  CFR  330.5(d)(2). 

(b)  The  Pre-Construction  Notification 
must  be  in  writing  and  include  the 
following  information: 

(1)  Name,  address  and  telephone 
number  of  the  prospective  permittee; 

(2)  Location  of  the  proposed  project; 

(3)  Brief  description  of  the  proposed 
project;  the  project's  purpose;  direct  and 
indirect  adverse  environmental  effects 
the  project  would  cause;  any  past  use  of 
this  NWP  by  the  individual  permittee 
and/or  his  or  her  spouse;  any  other 
NWP(s),  regional  general  permit(s)  or 
individual  permit(s)  used  in  the  past  or 
intended  to  be  used  to  authorize  any 
part  of  the  proposed  project  or  any 
related  activity; 

(4)  A  statement  that  the  single-family 
housing  activity  is  for  a  personal 
residence  of  the  permittee; 
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(5)  A  description  of  the  entire  parcel, 
including  its  size,  and  a  delineation  of 
wetlands.  (See  paragraph  (e)  below.) 

(6)  A  written  description  of  all  land 
(including,  if  available,  legal 
descriptions)  owned  by  the  prospective 
permittee  and/or  his  or  her  spouse, 
within  a  one  mile  radius  of  the  parcel, 
in  any  form  of  ownership  (including  any 
land  owned  as  a  partner,  corporation, 
joint  tenant,  co-tenant,  or  as  a  tenant-by- 
the-entirety)  and  any  land  on  which  a 
purchase  and  sale  agreement  or  other 
contract  for  sale  or  purchase  has  been 
executed. 

(c)  The  standard  individual  permit 
application  form  (Form  ENG  4345)  may 
be  used  as  the  notification  but  must 
clearly  indicate  that  it  is  a  PCN  for  this 
NWP  and  must  include  all  of  the 
information  required  in  (b)  (l)-(6)  of 
this  General  Condition. 

(d)  In  reviewing  the  Pre-Construction 
Notification  for  the  proposed  activity, 
the  District  Engineer  will  determine 
whether  the  activity  will  result  in  more 
than  minimal  individual  or  cumulative 
adverse  environmental  effects  or  may  be 
contrary  to  the  pubUc  interest.  The 
District  Engineer  will  consider  any 
optional  mitigation  the  applicant  has 
included  in  the  proposal  in  determining 
whether  the  net  adverse  environmental 
effects  of  the  proposed  work  are 
minimal.  If  the  District  Engineer 
determines  that  the  activity  complies 
with  the  terms  and  conditions  of  the 
NWP  and  that  the  adverse  effects  are 
minimal,  the  District  Engineer  will 
notify  the  permittee  and  include  any 
agreed  upon  special  conditions  and/or 
mitigation.  If  die  District  Engineer 
determines  that  the  adverse  effects  of 
the  proposed  work  are  more  than 
minimal,  then  the  District  Engineer  will 
notify  the  applicant  that  the  project  does 
not  qualify  for  authorization  under  the 
NWP.  Furthermore,  the  District 
Engineer  will  explain  the  procedures 
that  are  available  to  seek  authorization, 
which  will  include  the  following 
options:  apply  for  an  individual  permit, 
obtain  authorization  under  any  other 
applicable  general  permits,  or  modify 
the  project  to  qualify  for  the  NWP. 

(e)  Wetlands  Delineations:  For  the 
purpose  orthis  NWP,  parcels  of  land 
measuring  0.5  acre  or  less  will  not 
require  a  formal  on-site  delineation. 
However,  the  applicant  shall  provide  an 
indication  of  where  the  wetlands  are 
and  the  amount  of  wetlands  that  exists 
on  the  property.  For  parcels  greater  than 
0.5  acre  in  size,  a  formal  wetland 
delineation  must  be  prepared  in 
accordance  with  the  current  method 
required  by  the  Corps.  The  permittee 
may  ask  the  Corps  to  delineate  the 
wetland.  However,  there  may  be  some 


delay  if  the  Corps  does  the  delineation, 
and  the  30-day  period  (see  paragraph 
13(a)(3)  above)  will  not  start  until  the 
wetland  delineation  has  been 
completed. 

Section  404  Only  Conditions:  In 
addition  to  the  General  Conditions,  the 
following  conditions  apply  only  to 
activities  that  involve  Uie  discharge  of 
dredged  or  fill  material  and  must  be 
followed  in  order  for  authorization  by 
the  nationwide  permit  to  be  valid: 

1.  Water  supply  intakes.  No  discharge 
of  dredged  or  fill  material  may  occur  in 
the  proximity  of  a  public  water  supply 
intake  except  where  the  discharge  is  for 
repair  of  the  pubUc  water  supply  intake 
structures  or  adjacent  bank  stabifization. 

2.  Shellfish  production.  No  discharge 
of  dredged  or  fill  material  may  occur  in 
areas  of  concentrated  shellfish 
producticm,  unless  the  discharge  is 
directly  related  to  a  shellfish  harvesting 
activity  authorized  by  nationwide 
permit  4. 

3.  Suitable  material.  No  discharge  of 
dredged  or  fill  material  may  consist  of 
unsuitable  material  (e.g.,  trash,  debris, 
car  bodies,  etc.)  and  material  discharged 
must  be  free  bom  toxic  pollutants  in 
toxic  amounts  (see  section  307  of  the 
Clean  Water  Act). 

4.  Mitigation.  Discharges  of  dredged 
or  fill  material  into  waters  of  the  United 
States  must  be  minimized  or  avoided  to 
the  maximum  extent  practicable  at  the 
project  site  (i.e.  on-site),  unless  the  DE 
has  approved  a  compensatory  mitigation 
plan  for  the  specific  regulated  activity. 

5.  Spawning  areas.  Discharges  in 
spawning  areas  during  spawning 
seasons  must  be  avoided  to  the 
maximum  extent  practicable. 

6.  Obstruction  of  high  flows.  To  the 
maximiun  extent  practicable,  discharges 
must  not  permanently  restrict  or  impede 
the  passage  of  normal  or  expected  high 
flows  or  cause  the  relocation  of  the 
water  (unless  the  primary  purpose  of  the 
fill  is  to  impound  waters). 

7.  Adverse  impacts  from 
impoundments.  If  the  discharge  creates 
an  impoundment  of  water,  advefse 
impacts  on  the  aquatic  system  caused  by 
the  accelerated  passage  of  water  and/or 
the  restriction  of  its  flow  shall  be 
minimized  to  the  maximum  extent 
practicable. 

8.  Waterfowl  breeding  areas. 
Discharges  into  breeding  areas  for 
migratory  waterfowl  must  be  avoided  to 
the  maximum  extent  practicable. 

9.  Removal  of  temporary  fills.  Any 
temporary  fills  must  be  removed  in  their 
entirety  and  the  affected  areas  returned 
to  their  preexisting  elevation. 

(PR  Doc.  95-18455  Filed  7-26-95;  8:45  am] 
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public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301-713-6906 
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CFR  PARTS  AFFECTED  DURING  JULY 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  Ust  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since  the 
revision  date  of  each  title. 


3  CFR 

ProdameUons: 

6810 37321 

6811. 38227 

Executive  OrderK 

12966 36949 

February  1,  1886 

(Revoked  in  part  by 

PLO  7148) 36736 

Administrative  OrdMs: 
Memorandums: 

June  29,  1995 35113 

Presidential  Oetemiinations: 
No.  95-27  of  June  23. 

1995 35461 

No.  95-28  of  June  23, 

1995 35463 

No.  95-29  of  June  28. 

1995 35465 

No.  95-31  of  July  2, 

1995 „ 35827 

4  CFR 

28 351 1 5 

29 „ 351 1 5 

5  CFR 

Oh.  XXXIII 37555 

213 „... 35119 

316 35119 

532 35467.  36203,  36204 

575 35601 

581 35468 

1 601 36630 

Proposed  Rules: 

532 36238 

550 35342 


7  CFR 

29 

201 

273 

360 

400 

401 


36027 

35829 

37556 

35831 

37323 

37933 

457..„ 35832.  37934 

723 38229 

868 36028.  36030 

920 36032 

921 36204 

945 36339 

947 38475 

953 37934 

956 34843 

958 34453 

989 36951 

998 36205,  36635 

1150 ...37324 

1160 37324 

1200 37324 

1205 36033.  37324 


1207 37324 

1208 37324 

1209 37324 

1210 37324 

121 1 37324 

1212 „ 37324 

1220 37324 

1230 _ 37324 

1240 37324 

1250 A 37324 

1280 37324 

1290 37324 

1427 38476 

1446 „ 35834 

1464 38229 

1 71 8 36882 

1955 34454 

2812 „ 34456 

Proposed  Rules: 

1 34474 

47 34474 

319 .34832.  35712.  35871 

1004 36239 

1 1 38 „ 37373 

1493 37025 

1710 36904 

1 71 7 36904 

1718 36904 


8  CFR 

103 

244 

299 

337....:. 


..37327 
..37327 
..37327 
..37803 


9  CFR 


50 37804 

82 35343 

101  ..„ „ 36743 

112 37936 

113 36743 

145 „ 35343 

147 35343 

391 37328 

10  CFR 

20 _ 36038 

30 „ 38235 

40 38235 

50 36953 

70 38235 

72 38235 

1 10 37556 

451 36959 

515 '; 35321 

1008 35835 

Proposed  Rules: 

9 38282 

2 _ 37374 

50 37374 


u 
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in 


51 37374 

61 36744 

72 38286 

430 36745,  37388,  37603 

437 37949 

810 38220 


11CFR 

100 

106 

109 

114 


.35292 
.35292 
.35292 
..35292 


12CFR 

22 „ 35286 

30 _ 35674 

208 35286.  35674 

225 35120 

263 35674 

303 35674 

308 - 35674 

339 35286 

360 ™ 35487 

364 - 35674 

563 35286 

570 35674 

61 4. 35286 

760 35286 

937 36966 

939 36966 

PropoMd  Riiiss: 

Ch.  II 38142 

3 38082 

20 34907 

21 34476 

28 _-.. 34907 

30 35688 

34 35353 

208 34481,  35688,  38082 

211 34481 

225 34481,  38082 

309 35148 

325 38082 

346 _ 36074 

364 35688 

563 36366 

570 35688 

615 ^38521 

618 38521 

620 38521 


14CFR 

25 

39 34844. 

35324.  35326, 
36971 .  36972, 
36981.36983. 
37500,  37810, 
37816.37817. 
37821.37823 

71 34845, 

35332.35333. 
36342.36343. 
36346,  36637, 


.37329 


73... 

95 

97 36346. 


.36967.  36969 
35322.35323. 
35328.  35452. 
36974,  36976. 
36984,  36986. 
37811,37813. 
37818,  37820, 
.  37936.  38477 
35330.35331.' 
36340.36341. 
36344.36345. 
37565,  37566. 
37923 
.37331.37938 

36637 

36349.36350, 
37331,37333 
37567 


1204 

niuttoKd  Ruiss: 

Ch.  1 36746 

25 36832 

39 35873,  35877,  36078, 

36748.  36749,  37037,  37038. 

37607.  37608.  37966.  37968 


43 36926 

71 36370.  36371.  36372, 

36373,  36462.  36751,  37610, 
37969.  37970,  37971 

1 21 36932 

234 35158 

15CFR 

799 „ 36638 

931 ...38240 

16CfR 

1 ; .....37748 

2 37746 

3 37746 

4 ......37746 

236„ 37334 

1 700.„ 3771 0 


419 38474 

436 34485 

1 500 34922 

1507.. 34922 

17CFR 

1 „ 381 46 

4 : 381 46 

30 34458,  38146 

1 50 „ 381 46 

231 35663 


.35656 

35656 

35633 

35642. 

38454 

38467 

38454 

35642. 

38467 

35642. 

,38467 

..35642 

..38467 

..38454 


210 

228 35604.  35633, 

229 „ 36604, 

230 36604.  35638. 

36645.35648, 

232 35648, 

239 35604.  35656, 

240 35604,  35633. 

249 35604,  35633. 

35656, 

260 

270 

274 


18CFR 

1 301 38478 

ProposMi  RuIm: 

36.. 36752.38289 

284 35522 

Ch.  Ill 38288 


19CFR 

4  

35837 

10 : 

37825 

141  to  199 ™ 

201 

35122 

37335 

Proposad  Rules: 
102       

35878 

133 

36249 

162 

..35881.37856 

21CFR 

5 36582.  3861 2 

10 38612 

17 „.. 38612 

20 38612 

25 „.36582 

1 01 37502 

102 34459 

170 . 36582 

1 71 36582 

174 36582 

202 38479 


310 38636 

500 38479 

501 38479 

510 35122.  35838.  38479 

522 35122.  35123 

558 34480 

866 38480 

892 _„ 36639 

1301 36640 

1306 36640 

1309 35264.  36334 

1313 35264.  36334 

1316 35264,  36334 

PropoMQ  RUMS^ 

74 37611 

101 „ 37507.  37616 

133 37611 

201 3761 1 

310 38643 

314 34486 

341 „ 38643 

820 37856 

872 35713 


22CFR 

42 

211 

705 


..35838 
..36990 
,..37565 


23CFR 

630 - ..36991 

645 34846 

1204 .36641 

24  CFR 

92 ™ 36020 

200 ™ 35691 

572 36016 

791 „ 35123 

882 34660 

887 34660 

905 35691 

941 35691 

950 36666 

955 „ 37335 

968 _ 35691 

982 34660 

983 34660 

Proposed  Ruiss: 

92 „ 36012 

950 ., 37294 

990 37294 

25  CFR 

Proposed  Rules: 

Ch.  I 

Ch.  VI „ 


,.34488 
,.37416 


26  CFR 

1 36669,  36671,  36993. 

36995,  37568.  37578,  37589 

18 - .37578 

301 37589 

602 36671,  36995,  37578 

Proposed  Rules: 

1 35882,  36755.  37621, 

38291 

18 35882 

301 36756.  37621 

28  CFR 

0 35334.36710 

70 38241 


29  CFR 

1915 


......36043 


1926.. „ 

I960 

„.36043 

34851 

2610 

36208 

2619 

36210 

2622 

36208 

2627 

36998 

2644 

2676   

36212 

_ 36210 

Proposed  Rules: 

9 

36756 

2628 

35308 

30  CFR 

Ch.  II 

36711 

18 ^.. 

19 

20....» 

35692 

35692 

35692 

22 ..„ 

27 

_. 35692 

35692 

28 

35692 

35 

35692 

36 ». 

35692 

50 

35692 

56 

„_ „.35692 

57 

70 

74l!!!ZZ"!!Z 

77 

90 : 

902 ;... 

904 „ 

906 

35692 

35692 

35692 

35692 

„ 35692 

35692 

.38482 

38487 

38491 

913 

915 

..35696.  35697 
38496 

916 

918 

38496 

„.38487 

925 -. 

926 

931 :.... 

..36044.  38496 
..36998.  38482 
38491 

934 

935 3635? 

936 

..36213.  38482 
.  37938.  ."WiOO 
38487 

943 

38487 

944 „ 

950 

Proposed  Rules: 

Ch.  II 

..37002.  38491 
„ 38482 

37417 

211 

38533 

920  

36080 

931 

37622 

935 

37972 

936 

38533 

944 

35158 

948   

34934 

31  CFR 

321 

35126 

550 

„ 37940 

32  CFR 

90 

37337 

91 

37337 

290 

35699 

311 

341 

36050 

35839 

806b 

36224 

855 

„ 37348 

Proposed  Rules: 
57 

36081 

33  CFR 

100 35699.  36355.  36356 

117 36357,  36359.  37364, 

37365 
162 35701 


166 35702.  37941 

PfOpoMd  RuIm: 

10O 38291 

1 17 „ _.3741 7 

165 ,. 36374 

320 37280 

326 37280 

331 „ 37280 

34  CFR 

Ch.XI 35798 

200 34800 

201 ^ 34800 

203 34*0 

206. 34800 

212 34800 

263 351 1 1 

1100 35798 

Proposed  Rules: 

371 38608 

36  CFR 

5 35839 

7..,.._ 35839.36224 

68. 35842 

701 „ „ 34852 

Proposed  Rules: 

7 35887 

13 _ 36082 

216 J6767 

217 36767 

219 36767 


37  CFR 

1 

3 


201. 
202. 


..36492 
..36492 

.35522 
..35522 


38  CFR 

4 

36 


.37012 
.38256 


39  CFR 

111 34854 

265 36711 

Prqpossd  Rules: 

1 1 1 361 79.  36376 

40  CFR 

9 34582.35452 

52 .- 34856.  34859.  34867. 

36051 ,  3B060,  36063,  36065, 

36225,  36227,  36361,  36715, 

36722,  36723,  37013,  37015. 

37366 

60 35452 

63 37825 

70 35335.  36065.  36070 

80 35488 

81 34461.34859 

86 37945 

90 34582 

180 34868,  34869,  34871, 

34874.  34876,  35844,  36729, 
37019.37020.38262 

185 34876.38264 

189 34876.38264 

260 35452 

262 35452 

264 35452.35703 

265 35452.35703 

270 35452 

271 , 35452.  35703,  36731, 
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38502 

281 34879 

300 37827 

302 35492,  35991 

355 _ 35991 

436 — .35796 

704 — 34462 

707 34462 

712 34462,  34879,  37945 

716 34462,  34879 

720 34462 

721 JJ4462 

723 34462 

761 34462 

763 „ 34462 

766 .„;.. 34462 

790 34462 

795 34462 

796 .„ 34462 

799 34462 

Proposed  Rules: 

52 34488,  34938,  35361, 

35531.  35535.  36082,  36252, 

36377,  36768.  37040.  38293. 

38535 

63 34938.37858 

70 34488,  34493.  35538. 

36083 

80 34940 

140 34940 

180 34943,  34945.  35365. 

36768.38295 

260 J. 37974 

261 36377 

264 35718.37974 

265 35718.37974 

271 36377.  38537 

300 35160,  36770.  38297 

302 „ 36377 

430 34938 

439 35367 

41  CFR 

101^7 35706 

42  CFR 

3 36072 

6 36073 

50......... 35810 

51g 36072 

1 1 0 36072 

410 36733 

413 37590 

414 35492.36733 

417 34885 

424 :. 38266 

433 35498 

Proposed  Rules: 

52b 35266 

400 38400 

405 35544.  38400 

410 35544,38400 

41 1 35544,  38400 

412 35544,38400 

413 35544,  38400 

41 4 35544.  38400 

415 35544.  38400 

417 35544.  38400 

489 35544,  38400 

43  CFR 

Public  Lend  Order 

7147 36736 

7148 36736 

44  CFR 

64 38272 


65  ..„ 34888,  34889,  35276. 

38275 
67 34891 

Propossd  Ruiss: 

67 34947.  38299 

1160 _ 35162 

45  CFR 

94 35810 

96 36334 

Prapossd  Rules: 

57a 36093 

95 37858 

46  (^R 

25..i 37419 

26..1 37419 

67-<:. „ 37923 

68 37923 

150 37923 

162 37419 

47  CFR 

0 34901 .  35503 

1 34902.  36736.  38276 

2 35507,  37596.  37828 

20 37786 

21 36524.  36737 

24 „....37786 

63 35507 

64 35846 

73 35338.  35339.  35340. 

35512.  36230.  36231,  37371. 

37597.  37598,  37946,  37947. 
37948,  38280 

76 35854,37830 

80 35507 

87 37828 

90 35507.  371 52 

Propossd  Rules: 

2 35166 

15 35166 

22 36772 

25 35166 

32 35548 

36 35548 

61 37980 

63 37980 

64 35368.37041 

73  ...; 34959.  35369,  35372. 

35548,  36378.  36772.  37041. 

37042.  37622.  37623.  37981, 
38539 

87 35166 

90 35719.  36772,  37148 

94 36772 

48  CFR 

Ch.  1 37292.  37772 

Ch.3 36740 

1 34732.  34733.  34735 

2 34732,  34735,  34741 

3 34732,  34741,  37773. 

37774 

4 34732.  34735.  34741 

5 34732.  34735,  34741 

6 34732,34741 

7 34732.  34735.  37777 

8 34732,  34735.  34741 

9 34732.  34735,  34741 

11 37777 

12 34732.34735 

13 34732,34741 

14 34732,34735 

15 34732,  34735.  34741 

16 34732,  34735.  34741. 


37777 
19 34732.  34735.  34741, 

37777 

20 34732,  34735,  34741 

22 34732.34741 

23 34732.34741 

25 34732,  34735,  34741 

27 34732,34741 

28 34732,  34735.  34741 

29 34741 

32 34732.  34735,  34741 . 

37778 

33 34732 

36 .34732,  34735.  34741 . 

37777 

37 37778 

41 34732.  34741.  37777 

42 34732.34741 

43 34732.34741 

44 34732.34741 

45 34732.  34735.  34741 

46 34732.34741 

47 34732.34741 

49 34732.  34741.  37773 

52 34732.  34735.  34741. 

37773 

53 34732,  34735.  34741 

204 34467 

215 34467 

217 34467 

219 35668 

225 34470.34471 

243 34467 

252 34471.  35668 

253 35868 

1 501 38504 

1 503 38504 

1504 38504 

1505 38504 

1506 38504 

1509 38504 

1512 „ 38504 

1 51 3 „ .:.38504 

1514 38504 

1515 38504 

1516 38504 

1519 .38504 

1520 38504 

1522 38504 

1523 37982 

1524 38504 

1525 38504 

1530 38504 

1531 38504 

1 532 38504 

1533 38504 

1536 38504 

1545 38504 

1546 38504 

1552 37982 

1809 37983 

1 825 „ 37598 

1830 37983 

1831 37983 

Proposed  Rules: 

32 35454 

42 38196 

52 35454,  381 96 

206 34497 

207 34497 

225 34497 

1552 35719 

5446 35720 

5452 35720 

49  CFR 

1 37371 


IV 
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541..„ - 36231 

571 36126.  36741,  37836. 

37844 

573 35458 

576 .1 .35458 

577 36458 

661 37930 

1039 - 38280 


40 .38200 

195 36549 

225 „...34498 

531 37861 

571 35169. 35373.  35889. 

36253,  36378.  37042.  37864. 


37986 

573 35459 

575 34961.  36255 

576 35459 

577 35459 

SOCFR 

17 36000 

36 37306 

285 38505 

301 „34472.  36364 

61 1 37848 

630 35340,  35869 

644 .35340 

645 .35340 


650. 
651. 
653. 
661. 
663. 


35613 

35613 

, .. 35340 

37850 

34472,  37022,  38519 

_. 35340 

672  .........Seiie.  3571 1 .  35870. 

36236.  36237,  37600,  37601, 
38519 

675 _ 34904.  37602 

677 34904 

678 35340.  37023 

PrapoMd  RuIm: 

Ch.  VI „„ 37044 

17 ..._ .35374. 36380.  36382, 


37419. 37866,  37987,  37993, 
38305 

18.„ .36382 

20 „ 37314,37754 

32..... 361 96,  36200 

36...„ .36093,  36576 

216 .37043 

227 380t1 

228 - .35891 

229 _ 37043 

635 34965 

638..... 36093 

641 37624 

6^ : .37868 

661 37045 
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INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  <^(ice  mails  each  subscriber  mtfy  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line.of  your  label  as  shown  in  this  example: 


:AFR  SMITH212J 

I  JOHN  SMITH 

I  212  MAIN  STREE^ 

:  FORESTVILLE  MD  20747 


A  renewal  notice  will  be 
sent  appraadmaeely  90  dayt 
before  diis  dale. 

DEC95  R  1  :    ;AniDO 


A  renewal  nodce  will  be 
lent  approximately  90  day* 
before  dvit  dare. 


••••••••••• 


SMITH212J 


DEC95  R  1 


•  :john  smith 

•  i  212  main  street 

i   :  forestville  md  20747 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  prompdy. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated.  .         « 

Tb  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

lb  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  wiUi 
your  coirespcmdence,  to  the  Superintendent  of  Documents,  Atm:  Chief,  Mail  list  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

Tb  order  a  new  subsoription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscription  Order  Fonn     Charge  your  otdm: 

lt%om»yl 


k.  _  J 


*5468 

LJYESi  please  enter  my  subscriptions  as  folcws: 

subscriptions  to  Federal  Register  (PR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 


To  fax  your  orders  (202)  512-2233 


of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year, 
.subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $494  ($617.50  foreign)  each  per  year. 


'  "he  total  cost  of  nry  order  is  $ 


.  (Includes 


regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  nam* 


(Pleaae  type  or  print) 


JMiOonal  address/attention  Nne 


Street  address 


City,  State,  Zip  code 


Daytime  phone  including  aiea  code 


For  privacy,  checic  t>ox  betow. 

□  Do  rK>t  nfiake  my  name  availat>le  to  other  nriailers 
Check  method  of  payment 

□  Check  payatie  to  SuperinterxJent  of  Docunnents 

□  GPO  Deposit  Account    |    |    |    |    |    m-n 

□  VISA      □  MasterCard    I     |     |     |    [(expiration  date) 


I  I  I  I   I  I   I  I   I   I  I   I  I  I   I   I   I  ITT 


TTian^  you  for  your  order! 


1094 


Purchase  order  number  (optional) 


Authorizing  signature 

Mai  To:  Superintendent  of  DocunDents 

RO.  Box  371954,  Pittsburgh.  PA  15250-7954 


NEW  EDITION 

Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Refvised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULAHONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Docunfients  Order  Forni 


Charge  your  order. 
It's  easy! 


r  ^^ 


Order  Prooaaaing  CodK 

*7296 


To  fax  your  orders  (202)  51 2-2250 


□  YES,  send  me subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  tiie  CFR, 

S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 


The  total  cost  of  my  order  is  $ 


_.  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  linr 


Check  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account     I    I    I    I    I    I    I    I  -  [H 

□  VI S  A      □  MasterCard      |     |     |     |     |  (expiration  date) 


Street  address 


City,  State,  Zip  code 


Thank  you  for  your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


Authorizing  signature  '  *'^ 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


JMI 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:   .5133  C/wry.  your  order. 

-•T^C  Its  easy! 

1  M!ljf3^  please  send  me  the  following  indicated  publications:  To  fax  your  orders  artd  lnqulrlM-(202)  S12-22S0 


copies  of  DOCUMENT  DRAFTING  HANDB(X)K  at  $5.50  each.  S/N  069-000-00037-1 


The  total  cost  of  my  order  is  $_ 


Foreign  orders  please  add  an  additional  25%. 


prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Please  Type  or  Print 
2.. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Stie^  address) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account        I 

LJ  VISA  or  MasterCard  Account 


-D 


(City,  SUte.  ZIP  Code) 


L 


± 


(Daytime  phone  including  area  code) 

(Signature) 

4.  Mail  Tb:  New  Orders,  Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


n:  nz 

Tkmk  jMMi  far  youf  ordtrf 

(Credit  card  expiration  date) 

(R*v12/t1) 


Public  Laws 


,^     .  JOitb  Congress,  1st  Session,  1995 


Pamphlet  prints  of  public  laws,  often  refen^ed  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possibtle  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  104th  Congress,  1st  Session,  1995. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws.) 


Superintendent  of  Documents  Subscriptioiis  Order  Form 

I I  Y£9,  enter  my  subscription(s)  as  follows: 


Ofttof  Ptocmmiq  Cods: 

*  6216 


Charg0  your  ordw. 
IttEaty! 


L.;«^ 


lb  fox  your  orders  (202)  512-2233 
sul)scriptions  to  PUBLIC  LAWS  for  the  104th  Congress,  1st  Session,  1995  for  $160  per  subscription. 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Riyment: 

I I  Check  P^ble  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account        L 
LJ  VISA  or  MasterCard  Account 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


-D 


(Street  address) 


(City.  Suie,  ZIP  Code) 


(Daytime  phone  including  area  code) 


1        III       II 

I            ^   .       .                                Thank  you  for 
1             (Credit  card  expiration  dale)                                   /    , 

^                  '               '                your  order! 

(Purchase  Order  No.) 

YES    NO 

May  we  make  your  name/addrtss  available  to  other  mailers?  Lj    I    I 


(Authorizing  Signature) 

Mail  To:    New  Oivlers,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(1/95) 


Microfiche  Editions  Available... 


Federal  Register  ^ 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  hfKiex  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumas 
and  revised  at  least  once  a  year  on  a 
quarteriy  basis,  is  put>lished  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
,subecrit)ers  as  issued. 


Nficrofiche  Subscriptioii  Prices: 

Federal  Register: 

One  year:  $433.00 
Six  morrths:  $216.50 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $264.00 

li 


Superintendent  of  Documents  Subscription  Order  Form 

Chargm  yow  ofd»r. 

D   YES,  enter  the  foUowing  indicated  subscriptions  in  24x  microfiche  format:  ^^  *"  y®"  ®"**"  ^^^^  512-2233 


Ordv  PreoMilng  CodK 

*5419 


k.  ^  ^ 


Federal  Register  (MFFR)  □  One  year  at  $433  each 

Code  of  Federal  Regulatioiis  (CFRM5)    □  One  year  at  $264  each 


G  Six  months  at  $216.50 


The  total  cost  of  my  order  is  $ ,  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  23%. 


(Company  or  penonal  name) 

(Please  type  or  print) 

(Additioaal  address/attention  line) 

(Street  address) 

(City,  Sute,  Zip  code) 

(Daytime  phone  including  area  code) 

r Of  ptfracj^  CMck  box  below. 

Q  Do  not  malce  my  name  available  to  other  mailers 

Check  nethod  of  payment: 

Q  Check  payable  to  Superintendent  of  £>ocument$ 

a  GPO  Deposit  Account        |    |    |    |    | 

□  VISA  □  MasterCard 


(expiration) 


(Authorizing  signature) 

Thank  you  for  your  order! 


1(M4 


(Purchase  order  no.) 


Mail  to:    Superintendent  of  Dociunents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


JMi 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
Inexpensive 

On  a  WAIS  server  mthjull  text 
and  graphics  through  Internet  using 
local  WAIS  client  software  from  GPO 


Subscription  prices 

Single  month  $35 
6  months  $200 
12  months       $375 


♦Prices  for  single  work  station; 
multiple  work  station  discounts  available 


Use  the  Internet  or  Dial  In 

To  subscribe:  Telnet  swais.access.gpo.gov;  login  as  newuser,  no  password  <  enter >;  or 
use  a  modem  to  call  (202)  512-1661,  type  swais,  <  enter  >;  at  login  prompt,  type  newuser, 

<enter> 


12/94 


See  Page  II  inside  any  issue  of  the  Federal  Register  for  additional  information 


JMI 


■^y 


(OL 


ISS 


995 


Printed  on  recycled  paper 


JMI 


\ 


\ 


e 


y 


L-- 


j 


'^ 


7-28-95 
Vol.  60 


No.  145 


UMI 


Friday 

July  28,  1995 


i 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


ii. 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
DF  DOCUMENTS 
Washington,  DC  20402 


OFFICIAL  BUSINESS 
Penalty  for  pnvate  use.  $300 


5ff**>#r)(f***3»:**:**;fc**}»f3- DIGIT 

A  FR    UMISE346U  DEC   95 

UMI  SERIf=lLS  ACQUISITIONS 

300  N  2EEB  RO 

PO  BOX  1346 

ANN  ARBOR      MI   481 06 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Pan) 
U.S.  Government  Pnntmg  Office 

(ISSN  0097-6326) 


4ST 


7-28-M 

Vol.  60       No.  145 

Pages  38665-38946 


Friday 

July  28,  1995 


L.  1^ 

995 

IMI 

Briefingi  on  How  To  Use  the  FedanI  Regiatar 

For  infonnation  on  briefings  in  Washington,  DC  and 
Atlanta,  GA,  see  announcement  on  the  inside  cover  of 
this  issue. 


n 


Federal  Register  /  Vol.  60,  No.  145  /  Friday,  July  28,  1995 


in 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Fiegister,  National  Archives  and  Records 
Administration,  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended;  44  U.S.C  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Suoerintendent  of 
Documents,  U.S.  Government  Printing  Office,  Wasmngton,  DC 
20402. 


The  Federal  RagMar  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  doomients  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  docimients  of  public 
interest.  Dociunents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  imless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Rogiftnr  as  the  official  serial 
publication  established  under  the  Federal  Remster  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federtu  Regieter  shall  be 
judicially  noticed. 

The  Federal  Regietar  is  published  in  paper,  24x  microfiche  and  as 
an  online  database  throtwh  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  0{m:e.  The  online  database  is  updated  by  6 
a.m.  each  day  the  Federal  Ragiatar  is  published.  The  database 
includes  both  text  and  graphics  from  volume  59,  Number  1 
(January  2, 1994)  forward.  It  is  available  on  a  Wide  Area 
Infiinnation  Server  (WAIS)  through  the  Internet  and  via 
asynchronous  dial-in.  The  annual  subscription  fee  for  a  sinsle 
workstation  is  $375.  Six-month  subscriptions  are  available  for  $200 
and  one  month  of  access  can  be  purchased  for  $35.  Discounts  are 
available  for  multiple- workstation  subscriptions.  To  subscribe, 
Internet  users  should  telnet  to  swais.acc8ss.gpo.gov  and  login  as 
neMTUser  (all  lower  case);  no  password  is  required.  Dial-in  users 
should  use  communications  software  and  modem  to  call  (202) 
512-1661  and  login  as  swais  (all  lower  case);  no  password  is 
required;  at  the  second  login  prompt,  login  as  newuser  (all  lower 


);  no  password  is  required.  FoUow  the  instructions  on  the 
screen  to  register  for  a  siibscription  for  the  Fadaral  Ragiatar  Online 


via  GPO  Access.  For  assistance,  contact  the  GPO  Access  User 
Support  Team  by  sending  Internet  e-mail  to 
heip0BidaO5.eids.s>o.gov,  or  a  fax  to  (202)  512-1262,  or  by  calling 
(202)  512-1530  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday 
through  Friday,  except  Federal  holidays. 

The  annual  subscription  price  for  the  Fadaral  Radatar  paper 
edition  is  $494,  or  $544  for  a  combined  Fadaral  Ragiatar.  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
sunKTiption;  the  microfiche  edition  of  the  Federal  Ragiatar 
including  the  Federal  Register  Index  and  LSA  is  $433.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or  $8.00 
for  each  group  of  pages  as  actually  bound;  or  $1.50  for  each  issue 
in  microfiche  form.  All  prices  include  regular  domestic  postage 
and  handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  youir  GPO  Deposit 
Account,  VISA  or  MasteiCard.  Mail  to:  New  Orders, 
Superintendent  of  DocumenU,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Fadaral  Ragiatar. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  60  FR  12345. 


® 


SUBSCRIPTIONS  AND  COPIES 


202-912-1800 
512-1806 


PUBUC 
SubauipUona; 

Paper  or  fiche 

Assistance  with  public  subscriptions 

Onlina; 

Telnet  swaisjcca8s.gpo.gov,  login  as  newuser  <enter>,  no 
pasawwd  <entoi>;  or  use  a  modem  to  call  (202)  512-1661, 
login  as  swais,  no  password  <enter>,  at  the  second  login  as 
newuser  <enter>,  no  password  <enter>. 

Assistance  with  online  subscriptions  202-512-1530 

Single  copjaa^tacit  copiaa: 

Paper  or  fiche  512-1800 

Assistance  yrith  public  single  copies  512-1803 


FEDERAL  AGXtKIBS 
SubacrlptiaBK 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 


523-5243 
523-5243 


For 
•tths 


AMssMliaB 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FUL        Any  panon  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:       The  Office  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  locus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  betwreen  the  Federal  Register  and  Coda  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  intioducticm  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  vrith  access  to  information  necessary  to 
research  Federal  sgHicy  regulations  which  directly  affect  them. 
There  will  be  no  disinission  of  specific  agency  rsgulations. 


WHEN: 
WHERE: 


WASHINGTON,  DC 

September  12  at  9KX)  am 
Office  of  the  Federal  Register  Conference 
Room,  800  North  Capitol  Street  NW., 
Washington,  DC  (3  blocks  north  of  Union 
Station  Metro) 
RESBKVATICmS:   202-523-4538 


ATLANTA,  GA 
WHEN:  September  20  at  94)0  am 

WHERE:  Centers  for  Disease  Control 

1«00  Clifton  Rd.,  NE. 

Auditorium  A 

Atlanta,  GA 

404-639-3528 
(Atlanta  area) 

1-800-688-9889 
(Outside  Atlanta  area) 


RESERVATKmS: 


Priated  oa  recycled  paper  containing  100%  post  consnmer  waste 


Contents 


Federal  Ragiatar 

Vol.  60,  No.  145 
Friday,  July  28,  1995 


Agency  for  Toxic  Substances  and  Disease  Registry 
Nonces 

Superfand  program: 
Medical  monitoring  program  under  CERCLA;  criteria  for 
determining  appnqiriateness,  38840-38844 

Agricultural  Marketing  Service 

PR0P06E0  RULES 
Milk  marketing  orders: 

Eastern  Colorado.  38767-38768 
Nonces 
Meetings: 

Fresh  Products  Shipping  Point  Inspection  Program 
I  Advisory  Committee,  38788 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  CcHisolidated  Farm  Service  Agency 

See  Food  Safety  and  Inspection  Service 

See  Forest  Service 

i 
Animal  and  Plant  Health  Inspection  Service 

RULES 

Plant-related  quarantine,  domestic: 
Black  stem  rust;  addition  of  rust-resistant  varieties, 
38666-38667 
NOTICES 

Environmental  statements;  availability,  etc.: 
Nonregulated  status  determinations — 
Calgene,  Inc;  genetically  engineered  FLAVR  SAVR 
tomato  lines,  38788-38789 

Arts  and  Humanities,  National  Foundation 

See  National  Foimdation  on  the  Arts  and  the  Humanities 

Assassination  Records  Review  Ek>ard 

NOTICES 

Meetings;  Sunshine  Act,  38892 

Blind  or  Severely  Disal>ied,  CommittBe  for  Purchase  From 
People  Who  Are 

See  Committee  for  Ptirchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Race,  ethnicity,  and  socioeconomic  status  impact  analytic 
I  studies,  38844-38847 

Commerce  Department 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  tor  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

PROPOSED  RULES 

Mandatory  source  requirement;  revision,  38784 

NOTICES 

Procurement  list;  additions  and  deletions,  38793-38794 


JMI 


Comptroller  of  the  Currency 

NOTICES 

Agency  information  collection  activities  under  0MB 
review,  38889-38890 

Consolidated  Farm  Service  Agency 

PROPOSED  RULES 

Warehouses;  tobacco,  38766-38767 

Consumer  Product  Safety  Commission 

RULES 

Poison  prevention  packaging: 
Child-resistant  packaging  requirements — 
Packages  containing  250  mg  or  more  of  naproxen, 
38671-38675 

Corporation  for  National  and  Community  Service 

NOTICES 

Agency  information  collection  activities  under  OMB 
review: 
Proposed  agency  information  collection  activities; 
comment  request,  38794-38795 

Education  Department 

NOTICES 
Meetings: 
National  Assessment  Governing  Board,  38795 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions. 

38853-38854 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Asbestos — 
Clarification  of  intent,  38725-38726 
Air  programs: 
Stratospheric  ozone  protection — 
Significant  new  policy  alternatives  poUcy  program, 
38729-38734 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Delaware,  38710-38712 
Indiana,  38718-38722 
Kentucky,  38700-38707 
North  Carolina,  38707-38710,  38715-38718 
Tennessee,  38694-38700,  38712-38715 
Wisconsin,  38722-38725 
Air  quality  planning  purposes;  designation  of  areas: 

Utah.  38726-38729 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Delaware,  38776 
Kentucky,  38775-38776 
Nevada,  38777-38780 


IV 


Federal  Register  /  Vol.  60,  No.  145  /  Friday.  July  28.  1995  /  Contents 


North  Carolina.  38777 
Tennessee,  38775-38777 
Wisconsin,  38780-38781 
Air  quality  planning  piirposes;  designation  of  areas: 

Utah. 38781 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Trifluralin,  38781-38783 
PIOnCES 
Clean  Air  Act: 
Acid  rain  provisions — 
Core  rules  litigation;  proposed  settlements,  38815- 
38816 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  38816 
Weekly  receipts.  38816-38817 
Meetings: 
Environmental  Policy  and  Technology  National  Advisory 
Council.  38817 
Superfund  program: 
Model  CERCLA  RD/RA  consent  decree,  38817-38837 

Executive  Office  of  the  President 

See  Presidential  Documents 

See  Trade  Representative,  Office  of  United  States 

Export-lmport  Banit 

NOTICES 

Meetings;  Sunshine  Act,  38891-38892 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Bombardier.  38668-38670 
Airworthiness  standards: 
Special  conditions — 
Boeing  Co.  models  747-100  and  747-200  airplanes; 
correction,  38893 
Class  E  airspace,  38670-38671 
PROPOSED  RULES 
Airworthiness  standards: 
Special  conditions — 
Allison  Engine  Co.  model  250-C40  turboshaft  engine. 
38771-38773 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Aviation  research,  38887 

High  speed  computer  tomography  explosive  detection 
device,  38887 
Meetings: 
Aviation  Rulemaking  Advisory  Committee,  38887 
RTCA,  Inc.,  38887-38888 

Federal  Communications  Commission 

RULES 

Practice  and  procedure: 

North  American  Numbering  Plan-administration  and 
North  American  Numbering  Council  establishment, 
38737-38738 
Radio  stations;  table  of  assignments: 

Iowa.  38739 

Maryland.  38738 

Virgin  Islands.  38738-38739 

Wisconsin,  38739 
PROPOSED  RULES 
Radio  stations;  table  of  assignments: 

Kansas,  38785 


Texas,  38785 

Virgin  Islands,  38784-38785 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  38891 
Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings:  - 

Kimball  Power  Co.  et  al.,  38795-38798 

PECO  Energy  Co.  et  al.,  38798-38800 
Hydroelectric  applications,  38800-38801 
National  Gas  Policy  Act: 

Self-implementing  transactions,  38801-38811 
Natural  gas  certificate  filings: 

Mississippi  River  Trahsmission  Corp.  et  al.,  38811-38813 
Applications,  hearings,  determinations,  etc.: 

Florida  Power  &  Light  Co.,  38813 

Manchester  Pipeline  Corp.,  38813 

Nevada  Power  Co.,  38813-38814 

Ozark  Gas  Transmission  System.  38814 

PacifiCorp.  38814-38815 

S.D.  Warren  Co.;  correction,  38893 

Wyoming  Interstate  Co..  Ltd.,  38815 

Federal  Highway  Administration 

RULES 

Motor  carrier  safety  standards: 
Federal  regulatory  review,  38739-38749 

Federal  Housing  Finance  Board 

PROPOSED  RULES 

Affordable  housing  program  operation,  38768-38771 

Federal  Reserve  System 

NOTICES 

Meetings;  Simshine  Act,  38892 

Applications,  hearings,  determinations,  etc.: 

Heath,  Robert  T.,  et  al,  38837-38838 

National  Australia  Bank  Ltd.  et  al.,  38838 

National  City  Bancshares,  Inc.,  38838-38839 

South  Banking  Co.,  38839 

Federal  Trade  Commission 

PROPOSED  RULES 
Antitrust  Improvement  Act: 
Mergers  and  acquisitions;  premerger  notification  and 
report  form,  38930-38941 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  38839 


^. 


Food  and  Drug  Administration 

RULES 
Medical  devices: 
Class  I  generic  devices;  premarket  notification 
exemptions,  38896-38900 
PROPOSED  RULES 
Medical  devices: 
Class  I  generic  devices;  premarket  notification 

exemptions  withdrawn,  38601-38902 
Class  II  generic  devices  reclassification  into  class  I,  etc; 
premarket  notification  exemptions,  38902-38916 
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Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Imported  products;  foreign  inspection  requirements, 
38667-38668 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Sawtooth  National  Forest,  ID,  38789-38791 

Government  Ethics  Office 

RULES 

Equal  Access  to  Justice  Act;  implementation,  38665-38666 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Housing  and  UrtMn  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  38851 

Indian  Affaire  Bureau 

PROPOSED  RULES 

Indian  Self-Detennination  Negotiated  Rulemaking 
Committee 
Meetings,  38928 

Interior  Department 

See  Indian  Affairs  Bureau 

See  Land  Management  Biireau 

See  Minerals  Management  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Labor  Department 

See  Employment  Standards  Administradon 

Land  Management  Bureau 

Nonces 

Realty  actions;  sales,  leases,  etc.: 

Arizona,  38852 

Arizona;  correction,  38893 
Withdrawal  and  reservation  of  lands: 

Montana.  38852-38853 

Marine  Mammal  Commission 

Nonccs 

Meetings;  Sunshine  Act.  38891 

Maritime  Administration 

RULES 

Control  and  utilization  of  ports: 

Federal  port  controllers  service  agreements  activation; 
clarification,  38735-38737 
Practice  and  procedure: 

Obsolete  regulations;  removed,  38734-38735 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf  operations: 
Central  Gulf  of  Mexico- 
Lease  sales,  38853 


National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 
Meetings: 
Humanities  Panel,  38855 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Air  brake  systems — 

Control  line  pressure  balance,  38762-38765 
Side  impact  protection — 
Light  trucks,  buses,  and  multipiirpose  passenger 
vehicles,  38749-3p762 

National  Institutes  of  Health 

NOTICES 
Meetings: 
Human  Genome  Research  Advisory  Council,  38847 
National  Center  for  Research  Resources,  38847 
National  Heart,  Limg,  and  Blood  Institute.  38848-38849 
National  Institute  of  Environmental  Health  Sciences, 

38849 
National  Institute  of  General  Medical  Sciences,  38848 
National  Institute  of  Neurological  Disorders  and  Stroke, 

3884»-38850 
National  Institute  on  Deafness  and  Other  Commimication 
•     Disorders,  38849 

Research  Grants  Division  special  emphasis  panels,  38850 
Patent  licenses;  non-exclusive,  exclusive,  or  piartially 
exclusive: 
Mouse  monoclonal  antibodies  specific  for  normal  primate 
tissue,  malignant  himum  ciiltured  cell  lines  and 
human  tumors,  38850-38851 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Gulf  of  Alaska  groundfish,  38765 
PROPOSED  RULES 
Fishery  conservation  and  management: 

Atlantic  swortlfish  and  shark.  38785-38787 
NOTICES 
Organization,  functions,  and  authority  delegations: 

Flower  Garden  Banks  National  Marine  Sanctuary; 
adoption  of  symbol,  38791-38793 

Nuclear  Regulatory  Commisaion 

NOTICES 

Environmental  statements;  availability,  etc.: 

Commonwealth  Edison  Co.,  38855-38856 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  38856 
Applications,  hearing,  determinations,  etc.: 

Entergy  Operations,  Inc.,  38856 

Office  of  United  Stales  Trade  Reprseentathre 

See  Trade  Representative,  Office  of  United  States 

Pension  Benefit  Guaranty  Corporation 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  38868-38869 

Presidential  Documents 

PROCLAMATIONS 
Special  observances: 
Korean  War  Veterans  Armistice  Day,  National  (Proc. 
6812),  38945 


VI 
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Public  HeaNh  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Nationallnstitutes  of  Health 

Roaearch  and  Special  Programa  Adminiatration 

NOTICES 
Meetings: 
Hazardous  materials  safety  program;  regulatory  reform 
and  improved  customer  service,  38888-38889 

Securitiee  and  Exchange  Commisalon 

RULES 

Investment  companies: 
Payment  for  services  with  brokerage  commissions, 
38918-38925 

NOTICES 

Meetings;  Sunshine  Act.  38892 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  Inc.,  38869-38872 
Boston  Stock  Exchange,  Inc..  38872-38874 
Chicago  Stock  Exchange,  Inc.,  38874-38875 
New  York  Stock  Exchange,  Inc.,  38875-38880 
Options  Clearing  Corp.,  38880-38881 

Applications,  hearings,  determinations,  etc.: 
Pid>lic  utility  holding  company  filings,  38881-38885 
U.S.  Dollar  Cash  Reserves  Portfolio,  38886 

Social  Security  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  38886 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamaticm 
plan  submissions: 

Alabama  and  Mississippi,  38675-38677 

Illinois,  38677-38680  • 

Indiana,  38680-38682 

Kentucky,  38682-38685 

Maryland  and  Pennsylvania,  38685-38689 

Vir{^nia,  38689-38691 

West  Virginia,  38691-38694 
PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Colorado,  38773-38775 

Toxic  Substancea  and  DIaeaae  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 


Trade  Representative,  Office  Of  United  Statea 

NOTICES 

Generalized  System  of  Preferences: 
Annual  Review  (1995) — 
Petitions  accepted,  38856-38867 

Tranaportatlon  Department 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

Trsaaury  Department 

See  Comptroller  of  the  Currency 


Separate  Parts  in  Thia  iaaue 

Partil 

Department  of  Health  and  Human  Services,  Food  and  Drug 
Administration,  38896-38916 

Part  ill 

Seciuities  and  Exchange  Commission,  38918-38925 

PartiV 

Department  of  the  Interior.  Bureau  of  Indian  Affairs.  38928 

PartV 

Federal  Trade  Commission.  38930-38941 

PaitVI 

The  President.  38945 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
niunbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicabifety  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  wtiich  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  GOVERNMENT  ETHICS 

5  CFR  Part  2610 
RIN  320»-AA19 

Implementation  of  the  Equal  Access  to 
Justice  Act 

AGENCY:  Office  of  Government  Ethics 

(OGE). 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Government 
Ethics  is  adopting  as  final,  with  one 
correction,  a  previously  published 
interim  regulation  establishing 
procedures,  in  accordance  with  the 
Equal  Access  to  Justice  Act  and 
guidance  from  the  Administrative 
Conference  of  the  United  States,  for  the 
award  of  attorney  fees  and  other 
expenses  to  eligible  individuals  and 
entities  who  are  parties  to  certain 
administrative  proceedings  (called 
"adversary  adjudications")  before  the 
Office  of  Government  Ethics.  This 
regulation  describes  the  parties  eUgible 
for  awards  and  the  proceedings  which 
are  covered.  The  rule  also  explains  how 
to  apply  for  awards,  and  the  procedures 
and  standards  which  the  Office  of 
Government  Ethics  will  use  to  make 
awards. 

EFFECTIVE  DATE:  September  26, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  K.  Roell,  Office  of  Government      * 
Ethics,  telephone  202-523-5757,  FAX 
202-523-«325. 

SUPPLBMENTARY  INFORMATION:  In  this 
rulemaking  document,  the  Office  of 
Government  Ethics  is  adopting  as  a  final 
regulation,  with  correction  of  one 
typographical  error,  its  previously 
published  interim  regulation  under  the 
Equal  Access  to  Justice  Act  (EAJA),  5 
U.S.C.  504.  See  57  FR  33267-33272 
(July  28, 1992},  as  corrected  at  59  FR 
34755  Ouly  7, 1994).  The  EAJA  requires 
every  agency  to  establish,  by  regulation, 
procedures  for  the  submission  and 


consideration  of  applications  by  eligible 
prevailing  private  parties  for  an  award 
of  fees  and  expenses  incurred  in 
connection  with  adversary 
adjudications  before  the  agency.  The 
interim  OGE  regulation  (5  CFR  part 
2610),  generally  followed,  with  certain 
modifications,  the  final  revised  model 
rule  issued  on  May  6, 1986  (51  FR 
16659-16669)  by  the  Administrative 
Conference  of  the  United  States 
pursuant  to  its  consultative  role  under 
EAJA. 

A  60-day  comment  period  was 
provided  in  the  interim  regulation,  and 
OGE  received  two  comments.  One 
comment  addressed  the  appealability  of 
the  Board  of  Contract  Appeals  (BCA) 
decisions  by  the  Director  of  the  Office. 
The  other  comment  addressed  the  fees 
that  attorneys  may  be  awarded  when 
representing  someone  imder  the  EAJA. 
The  first  commentator  questioned 
whether  a  decision  of  a  BCA  should  be 
reviewable  by  the  OGE  Director.  He 
stated  that  all  decisions  of  BCAs  are 
autonomous  and  should  remain  so. 
After  reviewing  this  matter,  OGE  does 
not  believe  any  change  to  the  EAJA 
regulation  is  needed.  The  Office  of 
Government  Ethics,  which  is  a  small 
agency,  does  not  have  a  BCA  and  would 
have  to  request  that  agency's  BCA 
hearings  be  held  by  an  agency  with  a 
BCA.  hi  this  regard,  OGE  would 
coordinate  with  the  rules  and 
procedures  established  by  that  BCA, 
including  the  reviewabiUty  of  its 
decisions.  This  Office  notes  that,  to 
date,  it  has  not  had  any  EAJA  claims 
filed  in  contract  or  any  other  matters 
before  it. 

The  second  comment  letter  addressed 
the  issue  of  increasing  fees  for  attorney 
representation.  That  commentator, 
citing  ]ones  v.  Laian,  887  F.2d  1096, 
1101  (D.C.  Cir.  1989),  suggested  that 
OGE  increase  the  $75  per  hoiir 
maximum  attorney  fee  rate  currently 
allowed  in  its  EAJA  regulation  to  reflect 
the  increases  in  the  cost  of  living.  The 
court  in  the  ]ones  case  awarded  the 
prevailing  private  party  an  increased 
attorney  litigation  fee  rate  using  a  cost 
of  living  increase  formula  imder  28 
U.S.C.  2412(d)(2)(A)(ii).  However,  the 
court  did  not  order  the  agency  involved 
in  that  case,  the  Department  of  Interior, 
to  change  the  similar  fee  structure  as  to 
administrative  proceedings  in  its  EAJA 
regulation  and  it  did  not.  Upon  review 
of  the  comment  letter  and  case,  and  after 
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checking  several  other  agencies'  EAJA 
rules  (most  of  which  likewise  continue 
to  provide  for  the  $75  per  hour 
maximum  attorney  fee  rates),  OGE  has 
decided  not  to  amend  its  regulation  in 
this  regard  at  this  time.  Section 
2610.108  does  provide  a  rulemaking 
mechanism  for  the  maximum  rate  for 
attorney  fees.  Moreover,  an  EAJA  reform 
bill  (S.  554)  was  introduced  earUer  this 
year  in  the  Senate  which  would,  among 
other  things,  raise  the  maximum  rate. 
This  Office  will  continue  to  monitor  its 
regulation,  both  as  to  the 
appropriateness  of  the  fee  rate  and  in 
general.  Again,  OGE  notes  that  so  far  it 
has  not  received  any  EAJA  applications. 

Executive  Order  12B66 

In  promulgating  this  final  regulation, 
the  Office  of  Government  Ethics  has 
adhered  to  the  regulatory  philosophy 
and  the  applicable  principles  of 
regulation  set  forth  in  section  1  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  This  regulation 
has  also  been  reviewed  by  the  Office  of 
Management  and  Budget  imder  that 
Executive  order. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics,  I  certify  imder  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  number  of  proceedings 
covered  by  the  rule  will  be  extremely 
small  and  they  will  primarily  a^ect 
current  and  former  executive  branch 
Federal  employees. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply 
because  this  regulation  does  not  contain 
information  coUedtion  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget,  since  the 
collections  of  information  called  for 
under  this  rule  are  expected  to  involve 
nine  or  fewer  persons  each  year.  Section 
2610.201(f)  of  this  rule  contains  a 
statement  infomfing  the  public  of  this 
matter. 

List  of  Sul^ts  in  5  CFR  Part  ZBHT^ 

Administrative  practice  and 
procedure.  Claims,  Conflict  of  interests. 
Equal  access  to  justice.  Government 
employees. 
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Approved:  June  16, 1995. 
Donald  E.  Campbell, 
Deputy  Director,  Office  of  Government  Ethics. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Office  of 
Government  Ethics  is  adopting  the 
interim  regulation  codified  at  5  CFR  part 
2610,  published  at  57  FR  33267-33272 
(July  28, 1992),  as  corrected  at  59  FR 
34755  Quly  7, 1994),  as  a  final 
regulation  with  the  following 
amendment: 

PART  2610— IMPLEMENTATION  OF 
THE  EQUAL  ACCESS  TO  JUSTICE 
ACT 

1.  The  authority  citation  for  part  2610 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  504(c)(1);  5  U.S.C.  App. 
(Ethics  in  Government  Act  of  1978). 

2.  In  §  2610.106,  the  word  "ineligible" 
in  the  third  sentence  of  paragraph  (a)  is 
revised  to  read  "eligible". 

(FR  Doc.  95-18613  Filed  7-27-95;  8:45  am] 
BHJJNQCOM  a34S-01-U 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  btspectlon 
Service 

7  CFR  Part  301 
[DoclcM  No.  95-035-1] 

Black  Stem  Rust;  Addition  of  Rust* 
Resistant  Varieties 

agency:  Animal  and  Plant  Health 
hispection  Service,  USDA. 
ACTION:  Direct  final  rule. 

SUMMARY:  We  are  amending  the  black 
stem  rust  quarantine  and  regulations  to 
add  three  varieties  to  the  list  of  rust- 
resistant  Berberis  species.  This  change 
will  allow  for  the  interstate  movement 
of  these  newly  developed  varieties 
without  unnecessary  restrictions. 
DATES:  This  rule  will  be  effective  on 
September  26, 1995,  unless  we  receive 
written  adverse  comments  or  written 
notice  of  intent  to  submit  adverse 
comments  on  or  before  August  28, 1995. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  any  adverse  comments  or 
notice  of  intent  to  submit  adverse 
comments  to  Docket  No.  95-035-1, 
Jlegulatory  Analysis  and  Development, 
PPD,  APfflS,  Suite  3C03,  4700  River 
Road  Unit  118,  Riverdale,  MB  20737- 
1238.  Please  state  that  your  submission 
refers  to  Docket  No.  95-035-1. 
Submissions  received  may  be  inspected 
at  USDA,  room  1141.  South  Building. 
14th  Street  and  Independence  Avenue 
SW.,  Washington.  DC,  between  8  a.m. 


and  4:30  p.m.,  Monday  through  Friday, 
except  hohdays.  Persons  wishing  to 
inspect  comments  and  notices  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  fadhtate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stephen  Poe,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
PPQ,  APHIS.  Suite  4C03.  4700  River 
Road  Unit  134,  Riverdale,  MD  20737- 
1236;  (301)  734-6365. 

SUPPLEMENTARY  INFORMATION: 

Background 

Black  stem  rust  is  one  of  the  most 
destructive  plant  diseases  of  small 
grains  that  is  known  to  exist  in  the 
United  States.  The  disease  is  caused  by 
a  fungus  that  reduces  the  quality  and 
yield  of  infected  wheat,  oat,  barley,  and 
rye  crops  by  robbing  host  plants  of  food 
and  water.  In  addition  to  infecting  small 
grains,  the  fungus  lives  on  a  variety  of 
alternate  host  plants  that  are  species  of 
the  genera  Berberis,  Mahoberberis,  and 
Mohonia.  The  fungus  is  spread  from 
host  to  host  by  wind-borne  spores. 

The  black  stem  rust  quarantine  and 
regulations,  contained  in  7  CFR  301.38 
through  301.38-8  (referred  to  below  as 
the  regulations),  queu-antine  the 
conterminous  48'States  and  the  District 
of  Columbia,  and  govern  the  interstate 
movement  of  certain  plants  of  the 
genera  Berberis,  Mahoberberis,  and 
Mahonia,  known  as  barberry  plants.  The 
species  of  these  plants  are  categorized  as 
either  rust-resistant  or  rust-susceptible. 
Rust-resistant  plants  do  not  pose  a  risk 
of  spreading  black  stem  rust  or  of 
contributing  to  the  development  of  new 
races  of  the  rust;  rust-susceptible  plants 
do  pose  such  risks. 

Section  301.38-2  of  the  regulations 
includes  a  listing  of  regulated  articles 
and  indicates  species  of  the  genera 
Berberis,  Mahoberberis,  and  Mahonia, 
known  to  be  rust-resistant.  Although 
rust-resistant  species  are  included  as 
regulated  articles,  they  may  be  moved 
into  or  through  protected  areas  if 
accompanied  by  a  certificate.  In 
accordance  with  the  procedures 
described  below  under  "Effective  Date," 
this  direct  final  rule  will  add  Berberis 
candidula  'Amstelveen',  Berberis 
thunbergii  'Lustre  green',  and  Berberis 
thunbergii  'Monry',  to  the  list  of  rust- 
resistant  Berberis  species  in  §  301.38- 
2(b). 

The  addition  of  the  species  listed 
above  to  the  Ust  of  rust-resistant 
Berberis  species  is  based  on  recent 
testing  to  determine  rust-resistance 
conducted  by  the  Agricultural  Research 
Service  of  the  United  States  Department 
of  Agriciilture  (USDA)  at  its  Cereal  Rust 


Laboratory  in  St  Paul,  MN.  The  testing 
is  performed  in  the  following  manner: 
In  a  greenhouse,  the  suspect  plant  or 
test  subject  is  placed  under  a  screen 
with  a  control  plant — a  known  rust- 
susceptible  species  of  Berberis, 
Mahoberberis,  or  Mahonia.  Infected 
wheat  stems,  a  primary  host  of  black 
stem  rust,  are  placed  on  top  of  the 
screen.  The  plants  are  moistened  and 
maintained  in  100  percent  humidity. 
This  causes  the  spores  to  swell  and  fall 
on  the  plants  lying  under  the  screen. 
The  plants  are  then  observed  for  7  days 
at  20-80  percent  relative  humidity.  If 
the  rust-susceptible  plant  shows  signs  of 
infection  after  7  days  and  the  test  plants 
do  not,  the  test  results  indicate  that  the 
test  plants  are  rust-resistant.  This  test 
must  be  performed  12  times,  and  all  12 
tests  must  yield  the  same  result  before 
USDA  can  make  a  determination  as  to 
whether  the  test  plants  are  rust- 
resistant.  The  test  may  be  conducted  on 
12  individual  plants,  or  it  may  be 
performed  multiple  times  on  fewer 
plants  (e.g.,  six  plants  tested  twice  or 
three  plants  tested  four  times).  The  tests 
must  be  performed  on  new  growth,  just 
as  the  leaves  are  imfolding.  Therefore, 
the  tests  are  usually  conducted  in  the 
spring  or  fall,  during  the  growing 
season.  All  12  tests  generally  cannot  be 
conducted  on  the  same  day  because  of 
the  plants'  different  growth  stages. 
Based  on  over  30  years  of  experience 
with  this  test,  we  believe  that  12  is  the 
reliable  test  sample  size  on  which 
USDA  can  make  its  determination.  We 
do  not  know  of  any  plant  that  was 
subsequently  discovered  to  be  rust- 
susceptible  after  undergoing  this 
procedure  12  times  and  being 
determined  by  USDA  to  be  rust- 
resistant. 

Dates 

We  are  publishing  this  rule  without  a 
prior  proposal  because  we  view  this 
action  as  noncontroversial  and 
anticipate  no  adverse  public  comment. 
This  rule  will  be  effective,  as  published 
in  this  document,  60  days  after  the  date 
of  publication  in  the  Federal  Register 
Tmless  we  receive  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments  within  30 
days  of  the  date  of  publication  of  this 
rule  in  the  Federal  Register. 

Adverse  comments  are  comments  that 
suggest  the  rule  should  not  be  adopted 
or  that  suggest  the  rule  should  be 
changed. 

If  we  receive  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments,  we  will 
publish  a  notice  in  the  Federal  Register 
withdrawing  this  rule  before  the 
effective  date.  We  will  then  publish  a 


proposed  rule  for  public  comment. 
Following  the  close  of  that  comment 
period,  the  comments  will  be 
considered,  and  a  final  rule  addressing 
the  comments  will  be  published. 

As  discussed  above,  if  we  received  no 
written  adverse  comments  nor  written 
notice  of  intent  to  submit  adverse 
comments  within  30  days  of  publication 
of  this  direct  final  rule,  this  direct  final 
rule  will  become  effective  60  days 
following  its  publication.  We  will 
publish  a  notice  to  this  effect  in  the 
Federal  Register,  before  the  effective 
date  of  this  direct  final  rule,  confirming 
that  it  is  effective  on  the  date  indicated 
in  this  document. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  rule  will  allow  the  interstate 
movement  of  Berberis  candidula 
'Amstelveen.'  Berberis  thunbergii 
'Lustre  Green.'  and  Berberis  thunbergii 
'Monry.'  into  and  through  States  or  parts 
of  States  designated  as  protected  areas 
in  accordance  with  the  requirements  in 
the  regulations.  Based  on  the 
information  provided  to  us,  we  have 
determined  that  this  rule  will  affect 
three  nurseries  that  might  propagate  the 
new  species  and  numerous  retail  sales 
nurseries  that  might  purchase  or  resell 
the  varieties.  This  rule  will  enable  those 
nurseries  to  move  the  species  into  and 
through  protected  areas  and  to 
propagate  and  sell  the  species  in  States 
or  parts  of  States  designated  as 
protected  areas.  It  is  unlikely  that  the 
addition  of  these  varieties  to  the  list  of 
rust-resistant  Berberis  species  will  have 
any  effect  on  prices,  investment, 
productivity,  or  our  international 
competitive  position.  It  is  possible  that 
this  rule  will  positively  affect 
innovation  by  allowing  nurseries  that 
develop  new  rust-resistant  Berberis 
varieties  the  opportxmity  to  market 
those  varieties  in  protected  areas.  It  is 
also  possible  that  this  rule  will  have 
some  positive  effect  on  nurseries  that 
are  small  businesses  by  providing  an 
opporttmity  for  increased  sales  of  rust- 
resistant  Berberis  species  in  protected 
areas.  We  caimot  predict  the  exact 
number  of  nurseries  that  might  be 
affected  by  this  rule  change,  nor  can  we 
predict  the  level  of  demand  for  these 
new  species  or  the  impact  on  nurseries 
producing  or  selling  them.  It  is  likely, 
however,  that  any  economic  effects  will 
not  be  significant  as  a  result  of 
additional  plant  sales. 


Under  these  dicumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  econranic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Ordo'  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  (>der  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reducticm  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities,  Plant 
disease  and  pests,  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  150bb.  150dd,  ISOee, 
150ff,  161. 162,  and  164-167;  7  CFR  2.17. 
2.51,  and  371.2(c). 

2.  In  §  301.38-2.  paragraph  (b)  is 
amended  by  adding,  in  alphabetical 
order,  the  following  rust-resistant 
Berberis  species: 

$301.38-2    Regulated  articles. 


(b)*  *  • 

B.  candidula  'Amstelveen' 

*  *        •        *        * 

B.  thunbergii  'Lustre  Green' 

*  •        •        •        • 

B.  thunbergii  'Monry' 

*  •        *        *        * 


Done  in  Washington,  DC.  this  18th  day  of 
July  1995. 
Tarry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc  9&-18573  Filed  7-27-95;  8:45  am) 
BMJJNQ  coot  Mie-a*-p 


Food  Safety  and  Inapection  Servloe 

9  CFR  Parts  327  and  381 

[Dod(etNo.95-003Fl 

RIN0683-AB88 

Producta  From  Foreign  Countriea; 
Eligibility  for  Import  Into  the  United 
Statea 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Direct  final  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
those  paragraphs  of  the  imported 
products  sections  of  the  Federal  meat 
and  poultry  products  inspection 
regulations  that  contain  the  phrase  "at 
least  equal  to"  by  replacing  that  phrase 
with  the  words  "equivalent  to."  This 
action  will  amend  language  in  the 
Federal  meat  and  poultry  products 
inspection  regulations  to  correctly 
reflect  the  language  used  in  the  Uruguay 
Round  Agreements  Act.  which  was 
enacted  to  comply  with  the  General 
Agreement  on  Tariffs  and  Trade.  1994 
(GATT). 

Subtitie  B,  section  431.  paragraph  (k) 
of  Title  IV  of  the  Uruguay  Round 
Agreements  Act  of  1994,  Pub.  L.  No. 
103-465, 108  Stat.  4809  (1994).  amends 
section  17(d)(1)  of  the  Poultry  Products 
Inspection  Act  (PPL\)  (21  U.S.C. 
§  466(d)(1))  to  require  that  all  imported 
poultry  or  poultry  products  intended  for 
human  consimiption  be  subject  to 
foreign  inspection  that  achieves  a  level 
of  sanitary  protection  equivalent  to  that 
achieved  imder  United  States  standards. 
Imported  poultry  and  poultry  products 
must  also  be  processed  by  the  exporting 
country  in  facilities  and  under 
conditions  that  achieve  that  same  level 
of  sanitary  protection.  In  addition, 
paragraph  (k)  amends  section  17(d)(2)  of 
tiie  PPL\  (21  U.S.C.  §  466(d)(2))  to  allow 
the  Secretary  of  Agriculture  to  treat  the 
meat  and  poultry  standards  of  exporting 
coimtries  as  "equivalent  to"  United 
States  standards  if  the  exporting 
coimtries  provide  the  Secretary  with 
sufficient  scientific  evidence  to 
demonstrate  that  their  standards  achieve 
the  level  of  sanitary  protection  achieved 
under  the  United  States  standard. 
Subtitle  B,  section  431.  paragraph  (1), 
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Title  IV,  of  the  Uruguay  Round 
Agreements  Act  similarly  amends 
section  20(e)(1),  subparagraphs  (A)  and 
(B)  of  the  Federal  Meat  Inspection  Act 
(21  U.S.C.  620(e)(1)(A)  and  (B)). 

Because  this  codification  is  required 
by  GATT,  we  expect  no  adverse  public 
reaction  resulting  from  this  change  in 
regulatory  language.  Therefore,  unless 
notice  is  received  within  30  days  that 
someone  wishes  to  submit  adverse  or 
critical  comments,  the  action  will 
become  final  60  days  after  publication 
in  the  Federal  Regbter.  If  critical 
comments  are  received,  the  final 
rulemaking  notice  will  be  withdrawn 
and  a  proposed  rulemaking  notice  will 
be  publi^ed.  The  proposed  rulemaking 
notice  will  establish  a  comment  period. 

DATES:  This  action  will  become  effective 
September  26, 1995  unless  notice  is 
received  on  or  before  August  28, 1995 
that  adverse  or  critical  comments  will 
be  submitted. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Paula  M.  Cohen,  Director,  Regulations 
Development.  Policy,  Evaluation  and 
Planning  Staff.  Food  Safety  and 
Inspection  Service.  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
3700;  (202)  720-7164. 

SUPPLEMENTARY  INFORMATION: 

Background 

Sections  327.2  and  327.4  of  the 
Federal  meat  inspection  regulations  and 
§§381.196  and  381.197  of  the  poultry 
products  inspection  regulations 
currently  require  that  foreign  coimtry 
meat  and  poultry  inspection  systems  be 
"at  least  equal  to"  those  in  the  United 
States  if  foreign  countries  wish  to  export 
meat  and  poultry  products  to  the  United 
States.  In  December.  1994.  however,  in 
accordance  with  GATT's  Uruguay 
Round  negotiations,  the  President  of  the 
United  States  signed  the  Uruguay 
Round  Agreements  Act  into  law.  Under 
this  new  law,  drafted  to  comply  with 
GATT,  the  United  States  can  no  longer 
require  foreign  countries  wishing  to 
export  meat  and  poultry  .products  to 
have  meat  and  poultry  inspection 
systems  that  are  "at  least  equal"  to  those 
in  the  United  States;  instead,  foreign 
inspection  systems  must  be  "equivalent 
to"  domestic  inspection  systems. 
Therefore.  FSIS  is  amending  its 
regulations  to  require  that  foreign 
inspection  systems  that  export  meat  and 
poultry  products  to  the  United  States  be 
"equivalent  to"  domestic  inspection 
systems. 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  and  therefore  has  not 


been  reviewed  by  the  Office  of 
Management  and  Budget. 

Executive  Order  12778 


This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  States  and  local  jurisdictions 
are  preempted  by  the  Federal  Meat 
Inspection  Act  and  the  Poultry  Products 
Inspection  Act  (PPIA)  fitjm  imposing 
any  marking  or  packaging  requirements 
on  federally  inspected  meat  and  poultry 
products  that  are  in  addition  to.  or 
different  than,  those  imposed  under  the 
FMIA  or  the  PPIA.  States  and  local 
jurisdictions  may,  however,  exercise 
conciurent  jurisdiction  over  meat  and 
poidtry  products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  meat  and 
poultry  products  that  are  misbranded  or 
adulterated  imder  the  FMIA  or  PPIA,  or, 
in  the  case  of  imported  articles,  which 
are  not  at  such  an  establishment,  after 
their  entry  into  the  United  States. 

This  rule  is  not  intended  to  have 
retroactive  effect. 

There  are  no  applicable 
administrative  procedures  that  must  be 
exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 
However,  the  administrative  procedures 
specified  in  9  CFR  306.5  and  381.35 
must  be  exhausted  prior  to  any  judicial 
challenge  of  the  application  of  the 
provisions  of  this  rule,  if  the  challenge 
involves  any  decision  of  an  FSIS 
employee  relating  to  inspection  services 
provided  under  the  FMIA  or  the  PPIA. 

Effect  on  Small  Entities 

The  Administrator  has  made  an  initial 
determination  that  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
as  defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601).  This  direct  final  rule 
does  not  impose  any  requirements  on 
American  entities.  It  applies  only  to 
foreign  coimtries  that  wish  to  export 
meat  and  poultry  products  to  the  United 
States. 

List  of  Subjects 

9  CRH  Part  327 

Fodd  Labeling,  Food  Packaging, 
Import^^Meat  Inspection 

9  CFR  Part  381 

Food  labeling.  Food  packaging, 
Imports,  Poultry  and  poultry  products. 

For  the  reasons  set  out  in  the 
preamble,  9  CFR  parts  327  and  381  are 
amended  as  follows: 

PART  327— IMPORTED  PRODUCTS 

1.  The  authority  citation  for  part  327 
continues  to  read  as  follows: 


Authority:  21  U.S.C.  601-695:  7  CFR  2.17. 
2.55. 

§§327.2  and  327.4   [AiiMnded] 

2.  Remove  the  word's  "at  least  equal 
to"  and  add,  in  their  place,  the  words 
"equivalent  to"  in  the  following  places: 

Section  327.2(a)(1),  (a)(2)(i) 
introductory  text,  (a)(2)(ii)  introductory 
text,  (a)(2)(iv)  introductory  text,  the  text 
of  the  Certificate  following  paragraph 
(a)(3),  (a)(4).  and  the  text  of  each 
Certificate  following  327.4  (a)  and  (b). 


PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

1.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Authority:  7  U.S.C  138f;  7  U.S.C.  450;  21 
U.S.C  451-470;  7  CFR  2.17,  2.55. 

§381.196    [Amamtod] 

2.  Remove  the  words  "at  least  equal 
to"  and  add.  in  their  place,  the  words 
"equivalent  to"  in  the  following  places: 

Section  381.196(a)(1).  (a)(2)(i) 
introductory  text.  (a)(2)(ii)  introductory 
text.  (a)(2)(iv)  introductory  text,  the  text 
of  the  Certificate  following  paragraph 
(a)(3).  and  (a)(4). 

Done  at  Washington,  DC,  on  July  18. 1995. 
Michael  R.  Taylor, 

Acting  Under  Secretary  for  Food  Safety. 
[PR  Doc.  95-18480  Filed  7-27-95;  8:45  am) 
BIUJNQ  C0D6  3410-OM-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  95-NM-116-AD;  Amendment 
39-0325;  AD  95-13-04] 

Airworthiness  Directives;  Bombardier 
Model  CL-600-2B19  (Regional  Jet 
Series  100)  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

summary:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
95-13-04  that  was  sent  previously  to  all 
known  U.S.  owners  and  operators  of 
certain  Bombardier  Model  CL-600- 
2B19  (Regional  Jet  Series  100)  series 
airplanes  by  individual  letters.  This  AD 
requires  a  revision  to  the  Airplane 
Flight  Manual  to  prohibit  the  use  of 
mach  trim  and  to  add  speed  restrictions 
if  the  autopilot  is  disengaged  or 
inoperative.  This  AD  also  requires 
installation  of  an  associated  placard. 


Federal  Register  /  Vol.  60,  No.  145  /  Friday.  July  28,  1995  /  Rules  and  Regulations  38669 


This  amendment  is  prompted  by 
deficiencies  that  were  discovered  during 
a  recent  review  of  vendor 
documentation  of  the  horizontal 
stabilizer  trim  control  unit.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  such  deficiencies,  which  could 
result  in  a  nose-up  trim  runaway  when 
a  single  component  in  the  mach  trim 
circuits  fails. 

dates:  Efiective  August  14, 1995,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
priority  letter  AD  95-13-04,  issued  on 
June  16, 1995,  which  contained  the 
requirements  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  26, 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
116-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  applicable  service  information 
may  be  obtained  from  Canadair, 
Aerospace  Group,  P.  O.  Box  6087, 
Station  Centre-ville.  Montreal,  Quebec 
H3C  3G9.  Canada.  This  information  may 
be  examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington;  or  at 
the  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor.  Valley  Stream.  New  York 
11581;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Stieet,  NW.. 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Cuneo.  Electrical  Engineer. 
Systems  and  Equipment  Branch.  ANE- 
173.  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office.  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7506;  fax 
(516) 568-2716. 

SUPPLEMENTARY  INFORMATION:  On  June 
16, 1995,  the  FAA  issued  priority  letter 
AD  95-13-04,  applicable  to  certain 
Bombardier  Model  CL-600-2B19 
(Regional  Jet  Series  100)  series 
airplanes.  Transport  Canada  Aviation, 
wUch  is  the  airworthiness  authority  for 
Canada,  recently  notified  the  FAA  that, 
during  a  recent  Canadair  review  of 
vendor  documentation  of  the  horizontal 
stabilizer  trim  control  unit  (HSTCU). 
certain  deficiencies  were  discovered. 
The  reliability  of  the  HSTCU  was  found 
to  be  lower  than  anticipated  due  to 
circuit  design  deficiencies.  When  such 
deficiencies  exist  in  the  HSTCU,  and  a 
single  component  in  the  mach  trim 


circuits  foils,  a  nose-up  trim  runaway 
could  occiu. 

Bombardier  has  issued  Canadair 
Regional  Jet  Temporary  Revision  No.  TR 
RJ/43  to  the  Airplane  Flight  Manual 
(AFM).  This  temporary  revision  advises 
the  flightcrew  that  the  use  of  mach  trim 
is  prohibited  and  that  speed  restrictions 
must  be  appUed  if  the  autopilot  is 
disengaged  or  inoperative.  Transport 
Canada  Aviation  issued  Canadian 
airworthiness  directive  CF95-08.  dated 
Jime  8, 1995.  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Canada. 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
.  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement. 
Transport  Canada  Aviation  has  kept  the 
FAA  informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  Transport  Canada  Aviation, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
issued  priority  letter  AD  95-13-04  to 
require  a  revision  to  the  Limitations 
Section  of  the  FAA-approved  AFM  to 
prohibit  the  use  of  mach  trim  and  to  add 
speed  restrictions  if  the  autopilot  is 
disengaged  or  inoperative.  The  actions 
are  required  to  be  accomplished  in 
accordance  with  the  temporary  revision 
to  the  AFM  previously  described. 

In  addition,  the  FAA  finds  that  in 
order  to  ensure  flightcrew  awareness, 
the  installation  of  a  placard  is  necessary 
to  advise  the  ffightcrew  of  the 
operations  restrictions  discussed 


This  AD  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereoU  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  Jime  16, 1995,  to  all 
known  U.S.  owners  and  operators  of 
certain  Bombardier  Model  CL-600- 
2B19  (Regional  Jet  Series  100)  series 
airplanes.  These  conditions  still  exist, 
and  the  AD  is  hereby  published  in  the 
Federal  Register  as  an  amendment  to 


section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  as  to  all  persons. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  peraons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argtunents  as  they  may  desire. 
Commimications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-^^M-116-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessntent. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  uinsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
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further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  AOOI^ESSES. 

List  of  Sul^ects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES      , 

1.  The  authority  citation  for  part  39  is 
revised  to  read  as  follows: 

Authority:  49  USC  106(g),  40101,  40113, 
44701. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Bombardier,  Inc.  (fonnerly  Cuudair)  95-13- 

04:  Amendment  39-9325.  Docket  95- 
NM-11&-AD. 

Applicability:  Model  CL-«00-2Bl9 
(Regional  )et  Series  100)  series  airplanes, 
serial  numbers  7003  and  subsequent, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accxsmplished  previously.  To  prevent  a  nose- 
up  trim  runaway,  accomplish  the  following: 
(a)  Within  24  hours  after  the  effective  date  of 
this  AD,  accomplish  the  requimnents  of 
paragraphs  (a)(1),  (a)(2),  and  (a)(3)  of  this  AD. 
(1)  Install  a  placard  adjacent  to  the  primary 
flight  display  next  to  the  airspeed  limitation 
placard,  to  read: 

"USE  OF  MACH  TRIM  IS  PROHIBITED.  IF 
THE  AUTOPILOT  IS  DISENGAGED  OR 
INOPERATIVE.  RESTRICT  SPEED  TO  250 
iaASOR0.7MACH." 

(2)  Revise  the  Limitations  section  of  the 
FAA-apiaoved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  infonnation. 
The  requirements  of  this  paragraph  may  be 
accomplished  by  inserting  a  copy  of  this  AD, 
or  Canadalr  Regional  Jet  Temporary  Revision 
No.  TR  R)/43,  into  the  AFM. 

"USE  OF  MACH  TRIM  IS  PROHIBITED.  IF 
THE  AUTOPILOT  IS  DISENGAGED  OR 
INOPERATIVE,  RESTRICT  SPEED  TO  250 
lOAS  OR  0.7  MACH." 

Note  1:  When  the  temporary  revision  has 
been  incorporated  In  the  general  revisions  of 
the  AFM.  the  general  revisions  may  be 


inserted  in  the  AFM,  provided  the 
information  contained  in  the  general  revision 
is  identical  to  that  specified  in  Canadair 
Regional  Jet  Temporary  Revision  Na  TR  R)/ 
43. 

(3)  Revise  the  Limitations  Section  of  the 
FAA-approved  AFM  to  include  the  following 
information.  The  requirements  of  this 
paragraph  may  be  accomplished  by  inserting 
a  copy  of  this  AD  into  the  AFM. 

"Prior  to  the  accomplishment  of 
Bombardier  Alert  Service  Bulletin  S.B. 
A601R-27-054,  dated  June  12, 1995,  wh^ 
the  Mach  trim  system  is  disengaged,  the 
"MACH  TRIM"  caution  message  will  be 
displayed  on  the  Engine  Indication  and  Crew 
Alerting  System  (EICAS),  and  the  Mach  trim 
engage/disengage  switch  "INOP"  legend  will 
be  illuminated.  The  EICAS  message  may  he 
scrolled  out  of  view  prior  to  takeoff,  but  the 
switch  "INOP"  light  will  remain 
illuminated." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
August  14, 1995,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effiective  by  priority  letter  AD  95-13-04, 
issued  on  June  16, 1995,  which  contained  the 
requirements  of  this  amendment. 

Issued  in  Renton,  Washington,  on  July  24, 
1995. 

Damil  M.  Pedenon, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  95-18585  Filed  7-27-95;  8:45  am] 
BILIJNQ  COOe  4t10-13-U 


14  CFR  Part  71 

[Airsp«ce  Ooekat  No.  94-A8W-iq 

Revocation  of  Class  E  Airspace; 
Newgulf,  TX 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  action  revokes  the  Class 
E  airspace  at  Newgulf  Airport,  Newgulf , 
TX.  The  cancellation  of  the  Very  High 
Frequency  Omnidirectional  Range/ 
Distance  Measuring  Equipment  (VOR/ 


DME)  A,  standard  instnmient  approach 
procedure  (SLAP)  serving  the  Newgulf 
Airport,  TX,  has  prompted  this  action. 
Additionally,  the  Newgulf  Airport,  TX, 
wa»officiaIly  closed  December  31, 1993. 
Therefore,  this  Class  E  airspace  is  no 
longer  needed.  The  intended  effect  of 
this  action  is  to  relinquish  control  over 
this  airspace  that  is  no  longer  needed  for 
IFR  operations  at  Newgulf,  TX. 
DATES:  Effective  Date:  0901  UTC.  August 
14, 1995. 

Contment  Date:  Comments  must  be 
received  on  or  before  September  26, 
1995. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  System 
Management  Branch,  Air  Traffic 
Division,  Federal-Aviation 
Administration  Southwest  Region, 
Docket  No.  94-ASW-15,  Fort  Worth,  TX 
76193-0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Coimsel,  Federal  Aviation 
Administration,  Southwest  Region,  2601 
Meacham  Boulevard,  Room  663,  Fort 
Worth,  TX,  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  An  informal  docket 
may  also  be  examined  during  normal 
business  hours  at  the  System 
.Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  System  Management 
Branch,  Air  Traffic  Division,  Southwest 
Region,  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530,  telephone  817-222-5593. 

SUPPLEMENTARY  INFORMATION: 

Request  fior  Comments  on  the  Rule 

Although  this  action  is  a  final  rule, 
which  involves  the  removal  of  Class  E 
airspace  at  Newgulf,  TX,  and  was  not 
preceded  by  notice  and  public 
procedure,  comments  are  invited  on  the 
rule.  This  rule  will  become  effective  on 
the  date  specified  in  the  "DATES" 
section.  However,  after  the  review  of 
any  comments  and,  if  the  FAA  finds 
that  further  changes  are  appropriate,  it 
will  initiate  rulemaking  proceedings  to 
extend  the  effective  date  or  to  amend 
the  regulation. 

Interested  parties  are  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  partictilarly  helpful  in 
evaluating  the  effects  of  the  rule,  and  in 
determining  whether  additional 
rulemaking  is  required. 


Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9B  dated  July  18, 1994,  and 
effective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  revoke's  the  700  foot  Class  E 
airspace  at  Newgulf,  TX.  The 
cancellation  of  the  VOR/DME  A,  SIAP 
serving  the  Newgulf  Airport,  Newgulf. 
TX,  has  prompted  this  action. 
Additionally,  the  Newgulf  Airport,  was 
officially  closed  December  31, 1993. 
Class  E  airspace  extending  upward  from 
700  feet  above  groimd  level  (ACL)  is  no 
longer  needed  to  contain  IFR  operations 
at  Newgulf.  TX. 

Since  this  action  merely  involves  the 
revocation  of  Class  E  airspace  as  a  result 
of  the  airport  closure  and  cancellation  of 
a  SIAP,  notice  and  public  procedure 
under  5  U.S.C.  553(b)  are  imnecessary. 
The  Class  E  airspace  must  be  removed 
to  avoid  confusion  on  the  part  of  the 
pilots  flying  in  the  vicinity  of  the  closed 
Newgulf  airport,  and  to  promote  the  safe 
and  efficient  handling  of  air  traffic  in 
the  area.  Therefore,  I  find  that  notice 
and  public  procedure  imder  5  U.S.C. 
553  are  imnecessary  and  good  cause 
exists  for  making  this  amendment 
effective  in  less  than  thirty  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
therefore  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  tmder  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  tinder  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Sub|ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Audiority:  49  U.S.C.  40103.  40113,  40120; 
E.0. 10854,  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

{71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6005    Qass  E  airspace  extending 
upward  from  700  feet  above  the  surface. 

«         •         •         •         * 

ASWTXE5    Newgulf,  TX  [Revoke] 

Issued  in  Fort  Worth,  TX,  on  July  17, 1995. 
ABiert  L.  Viselli. 

Manager,  Air  Traffic  Division,  Southwest 
Region. 
(FR  Doc.  95-18592  Filed  7-27-95;  8:45  am) 

BiLUNQ  COOe  4»10-13-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1700 

Final  Rule:  Requirements  for  Chikt- 
Resistant  PackJaging;  Packages 
Containing  250  mg  or  Mors  of 
Naproxen 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  is  issuing  a 
rule  to  require  child-resistant  packaging 
for  naproxen  preparations  containing 
250  mg  or  more  of  naproxen  per  retail 
package.  Naproxen  is  marketed  as  an 
anti-inflammatory  drug.  It  is  used  to 
treat  various  forms  of  arthritis,  mild  to 
moderate  pain,  and  menstrual  pain.  The 
Commission  has  determined  that  child- 
resistant  packaging  is  necessary  to 
protect  children  under  5  years  of  age 
from  serious  personal  injury  and  serious 
illness  resulting  from  ingesting 
naproxen.  The  Commission  takes  this 
action  under  the  authority  of  the  Poison 
Prevention  Packaging  Act  of  1970. 
DATES:  The  rule  will  become  effective 
on  February  6, 1996,  and  applies  to 
naproxen  preparations  packaged  on  or 
after  that  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Bogumill,  Division  of 
Regulatory  Management,  Consimier 
Product  Safety  Commission, 


Washington,  DC  20207;  telephone  (301) 
504-0400  ext.  1368.    " 

SUPPLEMENTARY  INFORMATION:   '' 

A.  Background 

1.  Relevant  Statutory  and  Regulatory 
Provisions 

The  Poison  Prevention  Packaging  Act 
of  1970  ("PPPA"),  15  U.S.C.  1471-1476. 
authorizes  the  Commission  to  establish 
standards  for  the  "special  packaging"  of 
any  household  substance  if  (1)  The 
degree  or  nature  of  the  hazard  to 
children  in  the  availability  of  such 
substance,  by  reason  of  its  packaging,  is 
such  that  special  packaging  is  required 
to  protect  diildren  from  serious 
personal  injury  or  serious  illness 
resulting  from  handling,  using,  or 
ingesting  such  substance  and  (2)  the 
special  packaging  is  technically  feasible, 
practicable,  and  appropriate  for  such 
substance. 

Special  packaging,  also  referred  to  as 
"child-resistant  (CR)  packaging,"  is 
packaging  that  (1)  Is  designed  or 
constructed  to  be  significantly  difficult 
for  children  imder  5  years  of  age  to  open 
or  obtain  a  toxic  or  harmful  amoimt  of 
the  substance  contained  therein  within 
a  reasonable  time  and  (2)  is  not  difficult 
for  "normal  adults"  to  use  properly.  15 
U.S.C  1471(4).  Household  substances 
for  which  the  Commission  may  require 
CR  packaging  include  (among  other 
categories)  foods,  drugs,  or  cosmetics  as 
these  terms  are  defined  in  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C 
321).  15  U.S.C  1471(2)(B).  The 
Commission  has  performance 
requirements  for  special  packaging.  16 
CFR  1700.15, 1700.20. 

Section  4(a)  of  the  PPPA,  15  U.S.C. 
1473(a),  allows  the  manufacturer  or 
packer  to  package  a  nonprescription 
product  subject  to  special  packaging 
standards  in  one  size  of  non-CR 
packaging  only  if  the  manufacttirer  (or 
packer)  also  supplies  the  substance  in 
CR  packages  of  a  popular  size,  and  the 
non-CR  packages  bear  conspicuous 
labeling  stating:  "This  package  for 
households  without  yoimg  children."  15 
U.S.C  1473(a). 

2.  Napmxen 

Naproxen  is  a  nonsteroidal  anti- 
inflammatory drug  ("NSAID").  This 
class  of  compounds  is  used  to  treat 
various  forms  of  arthritis,  mild  to 
moderate  pain,  and  menstrual  pain.  As 
discussed  below,  the  Commission  is 
aware  of  many  reports  of  poisoning 
incidents  involving  naproxen  in 
children  imder  5  years  old. 

Until  recently,  naproxen  was  a 
prescription  drug  that  was  required  to 
be  in  child-resistant  packaging  by  the 
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Commission's  regulation  of  human  oral 
prescription  drugs.  16  CFR 
1700.14(a)(10).  By  a  letter  dated  January 
11, 1994.  the  Food  and  Drug 
Administration  ("FDA")  granted 
nonprescription  ("over-the-counter,"  or 
"OTC")  status  to  the  sodium  salt  of 
naproxen. 

The  patent  for  naproxen  expired  in 
1993.  The  OTC  naproxen  product 
approved  by  the  FDA  is  currently 
manufoctiired  by  the  original  patent 
holder  and  marketed  by  another 
company  as  a  joint  venture.  In 
accordance  with  FDA's  regulations, 
these  two  companies  have  sole 
marketing  rights  imtil  January  11, 1997. 
Currently,  the  companies  are  volimtarily 
placing  naproxen  in  CR  packaging. 

Tlie  OTC  formulation  of  naproxen 
consists  of  naproxen  «odiiun  and  is 
equivalent  to  200  mg  of  naproxen  and 
20  mg  of  sodium  per  tablet.  The 
recommended  dose  is  1  tablet  every  8  to 
12  hours.  The  maximiun  daily  dose  is  3 
tablets  for  patients  between  the  ages  of 
12  and  65  and  2  tablets  for  those  over 
65.  The  drug  is  not  recommended  for 
children  under  12  years  old  except 
under  the  supervision  of  a  doctor. 
However,  naproxen  is  used  to  treat 
juvenilearthritis  in  children  over  2 
years.(5)^ 

Although  the  current  mariceters  are 
voluntarily  placing  naproxen  in  child- 
resistant  packaging,  a  mandatory  special 
packaging  standard  for  naproxen 
products  would  ensiu*  that  other 
companies  that  may  market  such 
products  in  the  future  would  use  CR 
packaging.  As  discussed  below,  an 
increased  incidence  of  accidental 
ingestions  by  children  under  5 
involving  ibuprofen  (another  NSAID) 
after  it  became  available  OTC,  supports 
this  action.  A  mandatory  standard 
would  also  enable  the  Commission  to 
ensure  that  the  packaging  used  meets 
the  performance  requirements  of  the 
PPFA  test  protocol  at  16  CFR  1700.15, 
1700.20. 

3.  The  Proposed  flu/e 

On  November  14, 1994,  the 
Commission  issued  a  proposed  rule  that 
would  require  CR  packaging  for  OTC 
drugs  containing  the  equivalent  of  250 
mg  or  more  of  naproxen.  59  FR  56445. 
As  discussed  below,  the  Commission 
received  4  comments  in  response  to  the 
proposed  rule.  All  were  in  favor  of 
issuing  the  rule. 

The  Commission  also  received  a 
request  to  extend  the  comment  period 
from  Syntex  Corporation  ("Syntex"), 
one  of  the  companies  involved  in  the 


■  Numbers  in  parentheses  refer  to  documents  at 
the  end  of  this  notice. 


joint  ventiue  for  temporary  exclusive 
marketing  rights  for  naproxen.  Syntex 
stated  that  it  needed  additional  time  to 
prepare  a  response  to  the  proposed  rule 
since  it  had  recently  been  acquired  by 
Roche.  The  Commission  granted  the 
request  for  an  extension  of  time.  60  FR 
2716  (January  11, 1995).  However,  the 
Commission  did  not  subsequently 
receive  any  comments  from  Syntex. 

B.  Toxicity  of  Naproxen 

The  Commission's  Ehrectorate  for 
Health  Sciences  reviewed  the  toxicity  of 
naproxen.  Side  effects  commonly 
associated  with  naproxen  and  other 
NSAID's  include  dose-related 
gastrointestinal  (GI)  complications  such 
as  constipation,  heartburn,  abdominal 
pain,  nausea,  and  diarrhea.  Other 
adverse  effects  include  headache, 
dizziness,  drowsiness,  pruritus 
(itching),  and  tinnitus  (ringing  in  the 
earsMS) 

Naproxen  may  also  cause  liver  and 
kidney  toxicity,  but  these  effects  are 
infrequent  with  routine  therapeutic  use. 
Kidney  toxicity  has  been  dociunented  in 
children  following  naproxen  therapy. 
One  report  describes  a  two-year-old 
male  with  juvenile  arthritis  who 
developed  acute  renal  failiue  and 
hyperkalemia  (hi^  blood  potassium) 
following  treatment  with  20  mg/kg/day 
of  naproxen  sodium  for  1  month.(5) 

Acute  overdosage  of  naproxen  may 
residt  in  mild,  transient  effects, 
including  drowsiness,  GI  distiurbances, 
and  prolonged  clotting  times.  Life- 
threatening  effects  are  uncommon,  but 
serious  complications  such  as  seiziues, 
apnea  (cessation  of  breathing), 
metabolic  acidosis  (reduced  blood  pH), 
and  impaired  kidney  function  have  been 
documented.  The  acute  lethal  dose  of 
naproxen  is  unknown  and  the  severity 
of  symptoms  is  not  always  dose- 
related.(5) 

The  Commission's  Directorate  for 
Epidemiology  reviewed  data  from  the 
National  Electronic  Injiuy  Surveillanc* 
System  ("NEISS")  involving  hospital 
emergency  room  treatment  of  children 
under  5  years  old  who  ingested 
naproxen.  NEISS  is  a  probability  sample 
based  on  hospital  emergency  rooms 
nationwide.  There  were  nine  reported 
cases  from  1980  to  1989  and  26  reported 
cases  from  1990  to  1994.  The  average 
annual  number  of  estimated  cases 
diuing  these  time  periods  was  50  and 
260,  respectively.  In  1982,  one  case 
resulted  in  the  hospitalization  of  a  2- 
year-old  male.  In  1994,  the  Commission 
had  reports  of  three  emergency  room 
cases,  each  involving  a  2-year-old  child 
who  was  examined  or  treated  and 
released  following  ingestion  of 
naproxen.(7) 


The  Commission's  Directorate  for 
Health  Sciences  requested  1993  incident 
data  from  the  American  Association  of 
Poison  Control  Centers  ("AAPCC") 
related  specifically  to  naproxen  in 
children  imder  5  years  old.  (AAPCC 
data  from  1985  to  1992  were  imavailable 
because  naproxen  poisoning  incidents 
were  not  categorized  separately  from 
other  NSAID  incidents  unless  they 
resulted  in  death.)  Of  the  1,413 
naproxen  ingestions  reported  for  1993, 
two  resulted  in  outcomes  characterized 
by  AAPCC  as  "moderate,"  i.e., 
pronounced  and  prolonged  symptoms 
that  generally  require  treatment  but  are 
not  life-threatening.  In  addition,  53  of 
the  ingestions  resulted  in  outcomes 
characterized  by  AAPCC  as  "minor," 
i.e.,  symptoms  present,  but  mild  with 
rapid  and  complete  resolution.  Forty- 
eight  cases  were  doounented  as 
potentially  toxic,  but  the  ultimate 
disposition  was  not  reported.  From  1985 
to  1993,  there  were  no  naproxen-related 
fatalities  in  children  reported  to  the 
AAPCC.(5) 

Several  cases  of  naproxen  poisoning 
in  children  were  reported  through  the 
FDA's  Adverse  Reactions  Reporting 
System  ("ARKS")  and  the  Worldwide 
Safety  Surveillance  and  Reporting 
division  of  Syntex,  the  manufactvuer  of 
naproxen.  These  include:  An  8-month- 
old  girl  who  died  following  daily 
treatment  for  fever  and  an  upper 
respiratory  tract  infection  with  100  to 
400  mg  naproxen  sodiiun  for  5  days;  a 
2-year-old  boy  who  recovered  after 
developing  drowsiness,  ataxia  (loss  of 
voluntary  muscle  coordination),  and  a 
prolonged  bleeding  time  following 
ingestion  of  naproxen  (up  to  2  grams), 
hydrogen  peroxide,  and  eucalyptus  oil; 
a  2-year-old  girl  who  suffered  dyspepsia 
(indigestion)  after  ingesting  625  mg  of 
naproxen;  and  a  5-year-old  girl  who 
developed  convulsions  after  she 
accidently  ingested  an  imknown 
amount  of  naproxen  sodium. (5) 

NEISS  data  for  ingestions  of 
ibuprofen,  another  popular  NSAID  that 
began  to  be  marketed  OTC  in  1984, 
show  that  there  was  a  larger  estimated 
number  of  children  under  5  years  old 
treated  in  hospital  emergency  rooms  for 
each  year  from  1984-1994  after 
ibuprofen  was  granted  OTC  status,  than 
for  each  year  from  1980-19fk{7) 

Most  cases  of  naproxen  poisoning 
described  in  the  literatiue  involve 
adults.  These  patients  generally 
developed  GI  side  effects  and  several 
experienced  seizures.  The  incidence  of 
side  effects  may  differ  in  children  and 
adults.  Studies  involving  children 
taking  naproxen  showed  that,  compared 
to  adults,  the  children's  incidence  of: 
rash  and  prolonged  bleeding  times  were 
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increased;  GI  and  central  nervous 
system  (CNS)  reactions  were  similar; 
and  other  reactions  decreased.(5) 

The  relevant  Literature  shows  that 
naproxen  and  other  NSAID's  have 
adverse  fetal  effects  when  used  during 
pregnancy.  A  newborn  delivered  8 
hours  after  his  mother  ii^ested  an 
overdose  of  5  grams  of  naproxen 
developed  severe  hyponatremia  (low 
blood  sodium)  and  water  retention  with 
indications  of  cerebral  irritation  and 
paralytic  ileus.  It  was  tentatively 
diagnosed  that  naproxen  adversely 
affected  renal  function.  Complications 
were  reported  in  three  newborns  after 
maternal  naproxen  treatment  to  prevent 
premature  labor.  One  newborn  died, 
and  the  autopsy  showed  a  brain 
hemorrhage,  multiple  gastric  ulcers, 
extensive  GI  bleeding,  and  a 
cardiovascular  birth  defect  that  is  a 
known  adverse  effect  of  NSAID's.  A  7- 
day-old  breast-fed  infant  boy  developed 
symptoms  associated  with  naproxen 
toxicity  after  his  mother  was  treated 
with  1  g  naproxen  and  800  mg  of 
antibiotic  for  3  days.(5) 

C  Level  for  Regalation 

The  Commission  is  issuing  a  rule  that 
requires  special  packaging  for  OTC 
naproxen  products  containing  the 
equivalent  of  250  mg  or  more  naproxen 
per  retail  package.  'Hiis  level  is  based  on 
established  guidelines  for  medical 
treatment  following  ingestion  of 
NSAID's.  It  is  also  based  on  a  known 
toxic  dose  of  naproxen,  reduced  by  a 
safety  factor  to  account  for  biologic 
variability.  (5  and  10) 

The  precise  toxic  level  of  naproxen  in 
humans  is  unknown.  However, 
guidelines  established  for  pediatric 
NSAID  overdose  suggest  medical 
treatment  for  young  children  who  ingest 
five  times  the  maximum  single 
therapeutic  dose.  Therefore,  the  dose  of 
naproxen  requiring  medical 
intervention  would  be  5  mg/kg  (the 
maximum  single  therapeutic  dose)  times 
five,  or  25  mg/kg.  In  a  10-kg  child,  this 
is  equivalent  to  250  mg  of  naproxen,  or 
one  and  one-quarter  OTC  tablets.  (5  and 

10) 

The  same  level  results  when 
calculated  using  a  different  approach. 
When  treatment  information  for 
poisonings  is  unavailable,  the  staff 
typically  uses  a  known  toxic  dose 
divided  by  a  safety  factor  of  10  to 
determine  the  level  for  regulation. 
Applying  this  factor  to  the  250  mg/kg 
dose  of  naproxen  that  caused  life- 
threatening  acidosis  in  a  15-year-old  girl 
also  results  in  a  level  of  25  mg/kg.  or 
250  mg  in  a  10-kg  child.  (5  and  10) 

The  Commission  emphasizes  that  the 
250  mg  level  applies  to  the  total  amount 


of  the  product  sold  at  retail  in  a  single 
package,  regardless  of  whether  the 
contents  of  the  package  are  loose  or  also 
packaged  in  non  child-resistant 
envelopes  or  strip  packages.  In 
administering  the  PPPA  regulations  for 
acetaminophen,  iron-containing 
preparations  and  ibuprofen,  the 
Commission  has  encoimtered  instances 
in  which  product  manufactiuers 
package  one  or  two  tablets  in  individual 
envelopes  for  sale  to  consumers  seeking 
medication  for  immediate  use.  Because 
each  envelope  is  an  individual  retail 
unit  and  contains  less  than  the  amount 
of  ibuprofen  or  acetaminophen  subject 
to  regulation,  the  envelopes  need  not  be 
child-resistant. 

However,  the  Commission  has  also 
encoimtered  instances  in  which 
repackagers  have  packaged  multiple  non 
cbdld-resistant  envelopes  of  '' 

acetaminophen,  iron,  or  ibuprofen  in  ^ 
outer  blister  packs  or  clamshell 
packages  that  contain  a  total  quantity  of 
these  products  in  excess  of  the 
regulatory  minimum,  but  that  are  also 
not  child-resistant.  We  note  that  the 
regulatory  minimiun  contained  in  a 
"single  package"  refers  to  the  total 
contents  of  the  retail  package,  not  the 
contents  of  each  individual  envelope. 
To  avoid  future  confusion  on  this  issue, 
this  regulation  refers  to  the  contents  of 
the  "retail  package"  to  clarify  that 
whether  a  product  requires  child- 
resistant  packaging  is  based  on  the  total 
amount  of  naproxen  packaged  for  sale  at 
retail. 

D.  Comments  on  the  Proposed  Rule 

The  Commission  received  four 
comments  responding  to  the  proposed 
rule.  These  came  from  the  American 
Society  of  Health-System  Pharmacists, 
the  National  Association  of  Pediatric 
Nurse  Associates  and  Practitioners,  and 
two  groups  of  university  students.  All 
agreed  that  the  Commission  should 
require  CR  packaging  for  naproxen.  In 
addition,  the  students  argued  for  an 
effective  date  shorter  than  the  180-day 
period  proposed  by  the  Conunission. 
One  group  of  students  advocated  a  90- 
day  effective  date.  The  argiunent  for  the 
shorter  date  was  that  the  companies 
with  exclusive  marketing  rights  are 
volimtarily  using  CR  padcaging  now. 

The  Commission  does  not  agree  that 
a  shorter  effective  date  is  necessary.  In 
general,  the  PPPA  requires  at  least  180 
days  before  a  regulation  takes  effect.  15 
U.S.C.  1471n.  As  explained  in  section  F 
below,  the  Commission  does  not  believe 
that  a  shorter  period  is  justified  in  thi^ 
case. 


E.  Statutory  Considerations 

1.  Hazard  to  Children 

As  noted  above,  the  toxicity  data 
concerning  children's  ingestion  of 
naproxen  sodiiun  demonstrate  that  this 
compound  can  cause  serious  illness  and 
injury  to  children.  Moreover,  the 
preparations  are  readily  available  to 
children. (5)  The  Commission  concludes 
that  a  regulation  is  needed  to  ensure 
that  products  subject  to  the  regulaticm 
will  be  placed  in  CR  packaging  by  any 
new  manufacturers.  In  addition,  the 
regulation  will  enable  the  Commission 
to  enforce  the  CR  packaging  requirement 
and  ensure  that  effective  CR  packaging 
is  used. 

Pursuant  to  section  3(a)  of  the  PPPA, 
15  U.S.C.  1472(a),  the  Commission  finds 
that  the  degree  and  nature  of  the  hazard 
to  children  from  ingesting  naproxen  is 
such  that  special  packaging  is  required 
to  protect  c^ldren  from  serious  illness. 
The  Commission  bases  this  finding  on 
the  toxic  nature  of  these  products, 
described  above,  and  their  accessibility 
to  children  in  the  home. 

2.  Technical  Feasibility,  Practicability, 
and  Appropriateness 

In  issuing  a  standard  for  special 
packaging  under  the  PPFA.  the 
Commission  is  required  to  find  that  the 
special  packaging  is  "technically 
feasible,  practicable,  and  appropriate." 
15  U.S.C.  1472(a)(2).  Technical 
feasibility  may  be  found  when 
technology  exists  or  can  be  readily 
developed  and  implemented  by  the 
effective  date  to  produce  packaging  that 
conforms  to  the  standards.  Practicability 
means  that  special  packaging  complying 
with  the  standards  can  utiUze  modem 
mass  production  and  assembly  line 
techniques.  Packaging  is  appropriate 
when  complying  packaging  will 
adequately  protect  the  integrity  of  the 
substance  and  not  interfere  with  its 
intended  storage  or  use.  (9) 

The  current  marketers  of  OTC 
naproxen  use  packaging  that  not  only  is 
child  resistant,  but  also  is  easier  for 
adult  consumers  to  open.  Therefore,  the 
Commission  concludes  that  CR 
packaging  for  ndproxen  is  technically 
feasible,  practicable,  and  appropriate. 

3.  Other  Considerations 

In  establishing  a  special  packaging 
standard  under  the  PPPA.  the 
Commission  must  consider  the 
following: 

a.  The  reasonableness  of  the  standard; 

b.  Available  scientific,  medical,  and 
engineering  data  concerning  special 
packaging  and  concerning  childhood 
accidental  ingestions,  illness,  and  injury 
caused  by  household  substances; 
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c.  The  manufacturing  practices  of 
industries  affected  by  the  PPPA;  and 

d.  The  nature  and  use  of  the 
household  substance.  15  U.S.C.  1472(b]. 

The  Commission  has  considered  these 
it«ns  with  respect  to  the  various 
detenninations  made  in  this  notice,  and 
finds  no  reason  to  conclude  that  the  rule 
is  unreasonable. 

F.  EfEactive  Date 

The  PPPA  provides  that  no  regulation 
shall  take  effect  sooner  than  180  days  or 
later  than  one  year  from  the  date  such 
regulation  is  issued,  except  that,  for 
good  cause,  the  Commission  may 
establish  an  earlier  effective  date  if  it 
determines  an  earlier  date  to  be  in  the 
public  interest.  15  U.S.C.  1471n. 

The  Commission  does  not  believe  that 
a  shorter  effective  date  is  necessary  to 
protect  the  public  interest.  Naproxen  is 
CTurently  sold  in  CR  packaging  by  the 
companies  that  have  exclusive 
marketing  rights  until  January  11, 1997. 
The  Commission  does  not  have  any 
indication  that  significant  quantities  of 
naproxen  will  be  marketed  in  non-CR 
packaging  before  a  180  day  effective 
date,  with  the  possible  exception  of  a 
single  size  non-CR  package  as  allowed 
under  the  PPPA.  Thus,  the  Commission 
finds  that  a  180  day  effective  date  is 
consistent  with  the  public  interest.  The 
final  rule  will  apply  to  products  that  are 
packaged  on  or  after  the  effective  date. 

G.  Regulatory  Flexibility  Act 
Certification 

When  an  agency  imdertakes  a 
rulemaking  proceeding,  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq., 
generally  requires  the  agency  to  prepare 
proposed  and  final  regulatory  flexibility 
analyses  describing  the  impact  of  the 
rule  on  small  businesses  and  other  small 
entities.  Section  605  of  the  Act  provides 
that  an  agency  is  not  required  to  prepare 
a  regulatory  flexibility  analysis  if  the 
head  of  an  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities. 

For  the  proposed  rule,  the 
Commission's  Directorate  for  Economics 
prepared  a  preliminary  economic 
assessment  of  a  rule  to  require  special 
packaging  for  naproxen  preparations 
with  250  mg  or  more  of  naproxen  in  a 
single  package.  Based  on  this 
assessment,  the  Commission  concluded 
that  such  a  requirement  would  not  have 
a  significant  impact  on  a  substantial 
number  of  small  businesses  or  other 
small  entities  because  the  ciurent 
marketers  of  naproxen  are  already  using 
CR  packaging  and  have  sc^e  marketing 
rights  for  3  years.  Furthermore,  the 
relatively  low  costs  of  CR  packages 


should  not  be  an  entry  burden  for  futiue 
marketers.  The  Commission  received  no 
comments  on  its  preliminary  analysis 
and  is  not  aware  of  any  changes  that 
would  affect  the  Commission's  previous 
conclusion.  Thus,  the  Commission 
concludes  that  the  rule  to  require 
special  packaging  for  naproxen 
preparations  having  250  mg  ocmore  of 
naproxen  would  not  have  any 
significant  economic  effect  on  a 
substantial  number  of  small  entities.  (8) 

H.  Environmental  Considerations 

Pursuant  to  the  National 
Environmental  PoUcy  Act,  and  in 
accordaiK»  with  the  Cotmdl  on 
Environmental  Quality  regulations  and 
CPSC  procedures  for  environmental 
review,  the  Commission  has  assessed 
the  possible  environmental  effects 
associated  with  the  PPPA  requirements 
for  naproxen  preparations. 

The  Commission's  regulations  state 
that  rules  requiring  special  packaging 
for  consiuner  products  normally  have 
little  or  no  potential  for  affecting  the 
human  environment.  16  CFR 
1021.5(c)(3}.  In  connection  with  the 
proposed  rule,  the  Commission 
determined  that  CR  packages  for 
naproxen  preparations  would  have  no 
significant  effects  on  the  environment. 
The  Commission  is  unaware  of  any 
developments  to  change  this 
preliminary  assessment.  Therefore, 
because  the  rule  would  have  no  adverse 
effect  on  the  environment,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required.  (8) 

List  of  Subjects  in  16  CFR  Part  1700 

Constuner  protection.  Drugs,  Infants 
and  children,  Packaging  and  containers, 
Poison  prevention.  Toxic  substances. 

For  the  reasons  given  above,  16  CFR 
part  1700  is  amended  as  follows: 

PART  1700-{AMENDED] 

1.  The  authority  citation  for  part  1700 
continues  to  read  as  follows: 

Autfaoritjr:  Pub.  L  91-601.  sees.  1-9. 84 
Stat.  1670-74. 15  U.S.C  1471-76.  Sees 
1700.1  and  1700.14  also  issued  under  Pub.  L. 
92-573,  see.  30(a),  88  Stat.  1231.  15  U.S.C. 
2079(a). 

2.  Section  1700.14  is  amended  by 
republishing  paragraph  (a)  introductory 
text  and  adding  new  paragraph  (a)(25), 
to  read  as  follows: 

§  1700.14    Substances  requiring  special 
packaging. 

(a)  Substances.  The  Commission  has 
determined  that  the  degree  or  nature  of 
the  hazard  to  children  in  the  availability 
of  the  following  substances,  by  reason  of 


their  packaging,  is  such  that  special 
packaging  is  required  to  protect  children 
from  serious  personal  injury  or  serious 
illness  resulting  from  handling,  using, 
or  ingesting  such  substances,  and  the 
special  packaging  herein  required  is 
technically  feasible,  practicable,  and 
appropriate  for  these  substances: 
•        •        •        •        • 

(25)  Naproxen.  Naproxen 
preparations  for  human  use  and 
containing  the  equivalent  of  250  mg  or 
more  of  naproxen  in  a  single  retail 
package  shall  be  packaged  in 
accordance  with  the  provisions  of 
§1700.15  (a),  (b),  and  (c). 

Dated:  July  24. 1995. 
Sadye  E.  Ouiin, 

Secretary.  Consumer  Product  Safety 
Commission. 

List  of  RaieTant  Documents 

(Nola.  This  list  of  relevant  documents  will 
not  be  printed  in  the  Code  of  Federal 
Regulations.) 

1.  Vale,  J.A.  and  Meredith,  T.J.,  Acute 
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management.  Medical  Toxicology  1:12-31, 
1986. 
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Ph.D.,  EPHA,  to  Jacqueline  Forranto.  Ph.D., 
HSPS,  "Injury  Data  on  Naproxen  and 
Ibuprofen  for  the  1980-1993  Period,"  May 
27, 1994. 

3.  Memorandum  from  Charles  Wilbur, 
HSPS,  to  Jacqueline  Ferrante,  Ph.D.,  HSPS, 
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4.  Memorandum  from  Marcia  P.  Robins, 
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Naproxen,"  September  29. 1994. 

7.  Memorandum  from  Terry  Kissinger, 
Ph.D.,  EPHA,  to  Jacqueline  Ferrante,  Ph.D., 
HSPS,  "Update  of  Injury  Data  Involving 
Naproxen  and  Ibuprofen,"  May  4, 1995. 

8.  Memorandum  from  Marcia  P.  Robins, 
ECSS.  to  Jacqueline  Ferrante,  Ph.D.,  HSPS. 
"Final  R^ulatory  Flexibility  Act  Analysis: 
Child-Resistant  Packaging  for  OTC  Packages 
Containing  250  mg  or  more  of  Naproxen," 
June  12, 1995. 

9.  Memorandum  from  Charles  Wilbur, 
HSPS,  to  Jacqueline  Ferrante,  Ph.D.,  HSPS. 
"Technical  Feasibility,  Practicability,  and 
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Rule  to  Require  Child-Resistant  Packaging  for 
OTC  Preparations  Containing  Naproxen," 
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agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Notice  of  decision. 

summary:  OSM  is  announcing  its 
decision  on  initial  enforcement  of 
undeiground  coal  mine  subsidence 
control  and  water  replacement 
requirements  in  Alabama  and 
Mississippi.  Amendments  to  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA)  and  the  implementing 
Federal  regulations  require  that 
underground  coal  mining  operations 
conducted  after  October  24, 1992: 
Promptly  repair  or  compensate  for 
subsidence-catised  material  damaged  to 
noncommercial  buildings  and  to 
occupied  dwellings  and  related 
structures  and  prompUy  replace 
drinking,  domestic,  and  residential 
water  supplies  that  have  been  adversely 
afiected  by  imdergroimd  coal  mining. 
After  consultati(n  with  Alabama  and 
Mississippi  and  consideration  of  public 
comments,  OSM  has  decided  that  initial 
enforcement  in  Alabama  will  be 
accomplished  through  State  and  OSM 
enforcement  and  that  initial 
enforcement  is  not  reasonably  likely  to 
be  required  in  Mississippi  and  therefore 
implementation  in  that  State  will  be 
accomplished  through  the  State  program 
amendment  pnx:ess. 
EFFECTIVE  DATE:  July  28, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jesse  Jackson,  Jr.,  Field  Office  Director, 
Birmingham  Field  Office,  OSM,  135 
Gemini  Circle,  Suite  215,  Birmingham, 
Alabama,  35209,  Telephone:  (205)  290- 
7287. 

SUPPLEMENTARY  INFORMATION: 

A.  The  Energy  Policy  Act 

Section  2504  of  the  Energy  Policy  Act 
of  1992,  Pub.  L.  102-486, 106  Stat.  2776 
(1992)  added  new  section  720  to 
SMCRA.  Section  720(a)(1)  requires  that 
all  undergroimd  coal  mining  opei^tions 
promptly  repair  or  compensate  for 


subsidence-caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  residential  dwellings  and 
related  structxues.  Repair  of  damage 
includes  rehabilitation,  restoration,  or 
replacement  of  the  structiues  identified 
in  section  720(a)(1).  and  compensation 
must  be  provided  to  the  owner  in  the 
full  amount  of  the  reduction  in  value  of 
the  damaged  structiues  as  a  result  of 
subsidence.  Section  720(a)(2)  requires 
prompt  replacement  of  certain 
identified  water  supplies  if  those 
supplies  have  been  adversely  affected 
by  imderground  coal  mining  operations. 

These  provisions  requiring  (mimpt 
repair  or  compensation  for  damage  to 
structures,  and  prompt  replacement  of 
water  supplies,  went  into  effect  upon 
passage  of  the  Energy  Policy  Act  on 
October  24, 1992.  As  a  result, 
imderground  coal  mine  permittees  in 
States  with  OSM-approved  regulatory 
programs  are  required  to  comply  with 
these  provisions  for  operations 
conducted  after  October  24, 1992. 

B.  The  Federal  Regulations 
Implementing  the  Energy  Policy  Act 

On  March  31, 1995,  OSM 
promulgated  regulations  at  30  CFR  part 
817  to  implement  the  performance 
standards  of  section  720(a)  (1)  and  (2)  of 
SMCRA  (60  FR  16722). 

30  CFR  817.121(c)(2)  requires  in  part 
that: 

The  permittee  must  promptly  repair,  or 
compensate  the  owner  for,  material  damage 
resulting  from  subsidence  caused  to  any  non- 
commercial building  or  occupied  residential 
dwelling  or  structure  related  thereto  that 
existed  at  the  time  of  mining.  •  •  •  The 
requirements  of  this  paragraph  apply  only  to 
subsidence-related  damage  caused  by 
underground  mining  activities  conducted 
after  October  24, 1992. 

30  CFR  817.41(i)  requires  in  part  that: 

The  permittee  must  promptly  replace  any 
drinking,  domestic  or  residential  water 
supply  that  is  contaminated,  diminished  or 
interrupted  by  underground  mining  activities 
conducted  after  October  24, 1992,  if  the 
afiected  well  or  spring  was  in  existence 
before  the  date  the  regulatory  authority      , 
received  the  permit  appli(iadon  for  the 
activities  causing  the  loss,  contamination  or 
interruption. 

Alternative  OSM  enforcement 
decisions.  30  CFR  843.25  provides  that 
by  July  31, 1995,  OSM  will  decide,  in 
consultation  with  each  State  regulatory 
authority  with  an  approved  program, 
how  enforcement  of  the  new 
requirements  will  be  accomplished.  As 
discussed  in  the  April  10, 1995,  Federal 
Register  (60  FR  18044)  and  as  reiterated 
below,  enforcement  could  be 
accomplished  by  State,  OSM,  or  joint 
State  and  OSM  enforcement  of  the 


requirements,  or  by  a  State  after  it  has 
amended  its  program. 

(1)  State  program  amendment  process.  If 
the  State's  promulgation  of  regulatory 
provisions  that  are  counterpart  to  30  CFR 
817.41(j)  and  817.121(c)(2)  is  Imminent,  the 
number  and  extent  of  underground  mines 
that  have  operated  in  the  State  since  October 
24, 1992,  is  low,  the  number  of  complaints 
in  the  State  concerning  section  720  of 
SMCRA  is  low,  or  the  State's  investigation  of 
subsidence-related  complaints  has  been 
thorough  and  complete  so  as  to  assure 
prompt  remedial  action,  than  OSM  could 
decide  not  to  directly  enforce  the  Federal 
provisions  in  the  State.  In  this  situation,  the 
State  would  enforce  its  State  statutory  and 
regulatory  provisions  once  it  has  amended  its 
program  to  be  in  accordance  with  the  revised 
SMCRA  and  to  be  consistent  with  the  revised 
Federal  regulations.  This  program  revision 
process,  which  is  addressed  in  the  Federal 
regulations  at  30  CFR  Part  732,  is  conmionly 
referred  to  as  the  State  program  amendment 
process.  r-- 

(2)  State  enforcement:  If  the  State  has 
statutory  or  regulatory  provisions  in  place 
that  correspond  to  all  of  the  requirements  of 
the  above-described  Federal  regulations«t  30 
CFR  817.41(j)  and  817.121(c)(2)  and  the  State 
has  authority  to  implement  its  statutory  and 
regulatory  provisions  for  all  underground 
mining  activities  conducted  after  October  24, 
1992,  then  the  State  would  enforce  its 
provisions  for  these  operations. 

(3)  Interim  direct  OSM  enforcement.  If  the 
State  does  not  have  any  statutory  or 
regulatory  provisions  in  place  that 
correspond  to  the  requirements  of  the  Federal 
r^ulations  at  30  CFR  817.41(i)  and 
617.121(c)(2),  then  OSM  would  enforce  in 
their  entirety  30  CFR  817.41())  and 
817.121(c)(2)  for  all  underground  mining 
activities  conducted  in  the  State  after  October 
24, 1992. 

(4)  State  and  OSM  enforcement.  If  the  SUte 
has  statutory  or  regulatory  provisions  in 
place  that  correspond  to  some  but  not  all  of 
the  requirements  of  the  Federal  regulations  at 
30  CFR  817.41(j)  and  817.121(c)(2)  and  the 
State  has  authority  to  implement  its 
provisions  for  all  underground  mining 
activities  conducted  after  October  24, 1992, 
then  the  State  would  enforce  its  provisions 
for  these  operations.  OSM  would  then 
enforce  those  provisions  of  30  CFR  817.41(j) 
and  817.121(c)(2)  that  are  not  covered  by  the 
State  provisions  for  these  operations. 

If  the  State  has  statutory  or  regulatory 
provisions  in  place  that  correspond  to  some 
but  not  all  of  the  requirements  of  the  Federal 
regulations  at  30  (7R  817.41(i)  and 
817.121(c)(2)  and  if  the  State's  authority  to 
enforce  its  provisions  applies  to  operations 
conducted  on  or  after  some  date  later  than 
October  24, 1992,  the  State  would  enforce  its 
provisions  for  these  operations  on  and  after 
the  provisions'  effective  date.  OSM  would 
then  enforce  30  CFR  817.41(j)  and 
817.121(c)(2)  to  the  extent  the  State  statutory 
and  regulatory  provisions  do  not  include 
corresponding  provisions  applicable  to  all 
underground  mining  activities  conducted 
after  October  24, 1992;  and  OSM  would 
enforce  those  provisions  of  30  CFR  817.41(j) 
and  817.121(c)(2)  that  are  included  in  the 
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State  program  but  are  not  en&xceable  bock  to 
Octob«r  24, 1992,  until  the  efiiBCtive  date  of 
the  State's'niles. 

As  described  in  items  (3)  and  (4) 
above.  OSM  could  directly  enforce  in 
total  or  in  part  the  applicable  Federal 
regulatory  provisions  until  the  State 
adopts  and  OSM  approves  under  30 
CFk  part  732,  the  State's  counterparts  to 
the  required  provisions.  However,  as 
discussed  in  item  (1)  above,  OSM  coidd 
decide  not  to  initiate  direct  Federal 
enforcement  but  rather  to  rely  instead 
on  the  30  CFR  part  732  State  program 
amendment  process. 

In  those  situations  where  OSM 
determined  that  direct  Federal 
enforcement  was  necessary,  the  ten-day 
notice  provisions  of  30  CFR  843.129a)(2) 
would  not  apply.  That  is,  when  on  the 
basis  of  a  Federal  inspection  OSM 
determined  that  a  violation  of  30  CFR 
817.41(j)  or  817.121(cn2)  existed.  OSM 
would  issue  a  notice  of  violation  or 
cessation  order  without  first  sending  a 
ten-day  notice  to  the  State. 

Also  under  direct  Federal 
enforcement,  the  provisions  of  30  CFR 
817.121(c)(4)  would  apply.  This 
regulation  states  that  if  damage  to  any 
nonconunercial  building  or  occupied 
residential  dwelling  or  structure  related 
thereto  occurs  as  a  result  of  earth 
movement  within  an  area  determined  by 
projecting  a  specified  angle  of  draw 
from  the  outermost  boundary  of  any 
undergroimd  mine  workings  to  the 
surface  of  the  land  (normally  a  30 
degree  angle  of  draw),  a  rebuttable 
presumption  exists  that  the  permittee 
caused  the  damage. 

Lastly,  imder  direct  Federal 
enforcement.  OSM  would  also 
implement  the  new  definitions  at  30 
CFR  701.5  of  "drinking,  domestic  or 
residential  water  supply,"  "material 
damage,"  "non-commercial  building," 
"occupied  dwelling  and  structiues 
related  thereto,"  and  "replacement  of 
water  supply"  that  were  adopted  with 
the  new  underground  mining 
performance  standards. 

OSM  would  enforce  30  CFR  817.41(j), 
817.121(c)(2)  and  (4).  and  30  CFR  701.5 
for  operations  conducted  after  October 
24. 1992. 

C  Enforcement  in  Alabama 

Alabama  program  activity, 
requirements,  and  enforcement.  By 
letter  to  Alabama  dated  December  14. 
1994,  OSM  requested  information  that 
would  be  useful  in  determining  how  to 
implement  section  720(a)  of  SMCRA 
and  the  implementing  Federal 
regxilations  in  Alabama  (Administrative 
Record  No.  Al-520).  By  letter  dated 
January  12, 1995,  Alabama  responded  to 


this  request  (Administrative  Record  No. 
AL-521). 

Alabama  stated  that  ten  underground 
coal  mines  were  active  in  Alabama  after 
October  24, 1992.  Alabama  stated  that 
the  Alabama  program  does  not  fully 
authorize  enforcement  of  the  repair  or 
comi>ensation  of  material  damage 
requirements  of  Section  720(a)  of 
SMCRA  and  the  implementing  Federal 
regulations.  Alabama's  regulations  are 
silent  on  the  issue  of  replacement  of 
water  supplies  damaged  by  subddaice 
hut  do  contain  a  "to  the  extent  reqiiired 
by  State  law"  limitation  on  repair  of 
material  damage  to  structures.  Alabama 
has  not  determined  whether  a  change  to 
the  State  Act  is  necessary  to  implement 
regulation  change  which  would  be 
required  under  the  Energy  Policy  Act 
(EPACT).  Further  analysis  would  be 
necessary  by  the  State  legal  staff  before 
a  determination  can  be  made  of  the  need 
for  statutory  revisions. 

Alabama  has  assumed  since  the 
passage  of  EPACT  that  the  retroactive 
enforcement  of  its  provisions  by 
Alabama  would  be  possible  until 
regulatory  changes  can  be  made. 
Alabama  has  in  fact  adopted  the 
position  that  since  the  effective  date  of 
EPACT  they  have  had  enforcement 
authority  of  its  provisions. 

Since  October  24, 1992,  Alabama  has 
had  only  one  citizen  complaint  where 
alleged  damage  to  structures  from 
subsidence  has  existed.  This  complaint 
covered  a  church  and  several  houses. 
No  complaints  have  been  received 
alle^g  damage  to  water  supplies  due 
to  subsidence. 

Representatives  fit>m  OSM's 
Birmingham  Field  Office  met  with 
Alabama  on  May  2. 1995.  Alabama 
confirmed  it  has  the  authority  to  enforce 
the  water  replacement  provisions  of  30 
CFR  817.41(j)  for  underground  mining 
activities  conducted  after  October  24, 
1992.  The  State  will  not,  however,  be 
able  to  fully  enforce  the  repair  or 
compensation  of  material  damage 
resulting  from  subsidence  provisions  of 
30  CFR  817.121(c)(2)  because  of  certain 
limitations  placed  on  compensation  in 
the  current  State  status. 

Comments.  On  April  10. 1995,  OSM 
pubUshed  in  the  Federal  Register  (60 
FR 18044)  an  opportunity  for  a  public 
hearing  and  a  request  for  public 
comment  to  assist  OSM  in  making  its 
decision  on  how  the  imdergroimd  coal 
mine  subsidence  control  and  water 
replacement  requirements  should  be 
implemented  in  Alabama.  The  comment 
period  closed  on  April  20. 1995.  The 
comment  period  was  subsequently 
extended  to  May  10, 1995  (60  FR  20193, 
April  25, 1995).  Because  OSM  did  not 
receive  a  request  for  one,  OSM  did  not 


hold  a  public  hearing.  OSM  received 
one  comment  in  response  to  its  notice. 
FolloMong  is  OSM's  response  to  it. 

OSM  received  comments  from  one 
party  in  response  to  its  notice 
(Administrative  Record  Niunber  AL- 
546).  The  party  stated  that  the 
enforcement  alternatives  incorporating 
total  or  partial  direct  interim  Federal 
enforcement  (items  (3)  and  (4)  in  section 
I.B.  above)  have  no  statutory  basis  in 
SMCRA  and  are  not  consistent  wit^i 
Congress'  intent  in  creating  section'  720 
of  SMCRA.  Specifically,  the  party 
commoited  that  SMCRA  contains 
various  statutory  procedure  for  the 
amendment,  preemption,  and 
substitution  of  Federal  enforcement  of 
State  programs  (sections  503,  505,  and 
521(b))  that  should  be  used  in  lieu  of 
direct  interim  Federal  enforcement. 

hi  response  to  this  comment.  OSM's 
position  remains  as  was  stated  in  the 
March  31, 1995,  preamble  for  the 
Federal  regulations  at  30  CFR  843.25. 
which  in  part  implement  section  720  of 
SMCRA: 

OSM  has  concluded  that  it  is  not  clear 
from  the  legislation  or  legislative  history, 
how  Congress  intended  that  section  720  was 
to  be  implemented,  in  light  of  existing 
SMCRA  provisions  for  State  primacy.  Thus. 
OSM  has  a  certain  amount  of  flexibility  in 
implementing  section  720.  After  weighing 
these  considerations,  OSM  intends  to 
implement  section  720  promptly,  but  was 
pursue  Federal  enforcement  without 
undermining  State  primacy  under  SMCRA. 

(60  FR  16722, 16743).  Using  this 
rationale,  OSM  concludes  that  there  is 
no  inconsistency  in  its  implementation 
of  section  720  of  SMCRA  with  sections 
503,  505,  and  521(b)  of  SMCRA. 

Further,  the  party  commented  that 
Congress'  intent  was  that  agreements 
between  coal  mine  operatora  and 
landowners  would  be  used  to  ensure 
that  the  protection  standards  of  section 
720  of  SMCRA  would  occur  rather  than 
enforcement  by  State  regulatory 
authorities  and  OSM.  The  party  did  not 
supply  any  legislative  history  to  support 
this  conclusion,  and  the  plain  language 
of  section  720  of  SMCRA  does  not 
support  this  conclusion. 

Lastly,  the  party  commented  that  the 
waiver  of  ten-day  notice  procedures  in 
implementing  direct  Federal 
enforcement  is  not  consistent  with 
Federal  case  law.  OSM  does  not  agree 
with  the  commenter's  assertion,  llie 
Following  response  to  a  similar 
comment  in  the  March  31, 1995, 
Federal  Register  (60  FR  16722, 16742- 
16745)  also  apphes  to  this  comment. 

[The  conunenter  stated  that]  the  proposal 
to  provide  for  direct  Federal  enforcement 
ignores  Federal  case  law  which  indicates 
that,  as  a  general  proposition,  the  State 
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program,  not  SMCRA,  is  the  law  within  the 
State.  OSM  recognizes  that,  under  existing 
rules  implementing  SMCRA.  States  with 
approved  regulatory  programs  have  primary 
responsibility  for  implementing  SMCRA, 
based  on  the  approved  program.  However,  in 
this  rule,  OSM  has  carved  out  a  limited 
exception  to  the  general  proposition,  to  the 
extent  necessary  to  give  reasonable  force  and 
effect  to  section  720,  while  maintaining  so  far 
as  possible  State  primacy  procedures.  OSM 
believes  that  the  process  adopted  in  this  final 
rule  is  consistent  with  and  authorized  by 
Congress  under  the  Energy  Policy  Act,  and 
that  case  law  interpreting  other  provisions  of 
SMCRA  is  not  necessarily  dispKtsitive. 

Director's  Decision.  Based  on  the 
information  provided  by  Alabama, 
discussions  held  with  Alabama  on  May 
2, 1995.  and  the  comment  discussed 
above,  the  Director  has  decided  that 
enforcement  of  the  imdergroimd  coal 
mine  subsidence  control  and  water 
replacement  requirements  in  Alabama 
will  be  ipcompUshed  through  joint  State 
and  OSM  enforcement.  Alabama  will 
enfofce  its  provisions  for  the 
replacement  of  water  supplies  affected 
by  underground  mining  activities 
conducted  after  October  24, 1992.  OSM 
will  enforce  those  provisions  of  30  CFR 
817.121(c)(2)  pertaining  to  the  repair  of 
material  damage  resulting  from 
subsidence  that  are  not  covered  or  are 
limited  by  the  State  provisions  of 
underground  mining  activities 
conducted  after  October  24,  1992. 

If  circumstances  within  Alabama 
change  significantly,  the  Director  may 
reassess  this  decision.  Formal 
reassessment  of  this  decision  would  be 
■addressed  by  Federal  Register  notice. 

D.  Enforcement  in  Mississippi 

Mississippi  program  activity, 
requirements,  and  enforcement.  By 
letter  to  Mississippi  dated  December  14, 
1994,  OSM  requested  information  that 
would  be  useful  in  determining  how  to 
implement  section  720(a)  of  SMCRA 
and  the  implementing  Federal 
regulations  in  Mississippi 
(Administrative  Record  No.  MS-328). 
Mississippi  did  not  respond  to  this 
request  in  writing.  On  May  10, 1995, 
representatives  from  OSM's 
Birmingham  Field  Office  and  the  State 
met  to  discuss  how  the  provisions  of  the 
Energy  Policy  Act  would  be 
implemented.  Mississippi  has  had  no 
surface  or  underground  coal  mining 
operations  for  several  decades.  At 
present,  Mississippi  is  in  the  process  of 
completely  revising  its  approved 
regulatory  program.  It  was  agreed  that 
the  program  revision  process  addressed 
in  the  Federal  regulations  at  30  CFR  Part 
732  would  be  implemented. 

Comments.  On  April  10, 1995,  OSM 
published  in  the  Fedeiil  Register  (60 


FR  18045)  an  opportunity  for  a  public 
hearing  and  a  request  for  public 
comment  to  assist  OSM  in  making  its 
decision  on  how  the  underground  coal 
mine  subsidence  control  and  water 
replacement  requirements  should  be 
implemented  in  Mississippi.  The 
comment  period  closed  on  April  30, 
1995.  The  comment  period  was 
subsequently  extended  to  May  10, 1995 
(60  FR  21093.  April  25.  1995).  Because 
OSM  did  not  receive  a  request  for  one, 
OSM  did  not  hold  a  public  hearing. 
OSM  received  one  comment  in  response 
to  its  notice.  Following  is  OSM's 
response  to  it. 

A  mining  association  responded  on 
May  12, 1995  (Administrative  Record 
Number  MS-331).  The  party  stated  that 
the  enforcement  alternatives 
incorporating  total  or  partial  direct 
interim  Federal  enforcement  (items  (3) 
and  (4)  in  section  I.B.  above)  have  no 
statutory  basis  in  SMCRA  and  are  not 
consistent  with  Congress'  intent  in 
creating  section  720  of  SMCRA.  The 
party  also  commented  that  the  waiving 
of  ten-day  notice  procedures  under 
direct  Federal  enforcement  is  not 
consistent  with  Federal  case  law.  OSM 
does  not  agree  with  the  commenter's 
assertions,  and  it  addressed  similar 
comments  in  the  March  31, 1995, 
Federal  Register  (60  FR  16722, 16742- 
16745).  These  concerns  about  direct 
Federal  enforcement  are  moot  issues  in 
Mississippi  because  the  Regional 
Director  has  decided,  as  set  forth  below, 
not  to  implement  an  enforcement 
alternative  including  direct  Federal 
enforcement. 

.  Director's  Decision.  Based  on 
discussions  held  with  the  State  on  May 
10, 1995,  and  the  comment  discussed 
above,  the  Director  has  decided  that 
initial  enforcement  of  the  underground 
coal  mine  subsidence  control  and  water 
replacement  requirements  in 
Mississippi  is  not  reasonably  likely  to 
be  required  and  that  implementation 
will  be  accomplished  through  the  State 
program  amendment  process.  There 
have  been  no  underground  mines  in 
Mississippi  for  decades.  Mississippi  is 
in  the  process  of  amending  its  entire 
regulatory  program  and  Would  enforce 
its  statutory  and  regulatory  provisions 
when  its  program  is  determined  to  be  in 
accordance  with  the  revised  SMCRA 
and  consistent  with  the  revised  Federal 
regulations. 

If  circumstances  within  Mississippi 
change  significantly,  the  Director  may 
reassess  this  decision.  Formal 
reassessment  of  this  decision  would  be 
addressed  by  Federal  Register  notice. 


Dated:  July  24. 1995. 
Charles  E.  Sandberg, 

Acting  Regional  Director,  Mid-Continent 
Regional  Coordinating  Center.  ( 

[FR  Doc.  95-18609  Filed  7-27-95;  8:45  am] 
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30  CFR  Part  913 

Illinois  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Notice  of  decision. 

SUMMARY:  OSM  is  announcing  its 
decision  on  initial  enforcement  of 
underground  coal  mine  subsidence 
control  and  water  replacement 
requirements  in  Illinois.  Amendments 
to  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA)  and 
the  implementing  Federal  regulations 
require  that  underground  coal  mining 
operations  conducted  after  October  24, 
1992:  Promptly  repair  or  compensate  for 
subsidence-caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  dwellings  and  related 
structures  and  promptly  replace 
drinking,  domestic,  and  residential 
water  supplies  that  have  been  adversely 
affected  by  underground  coal  mining. 
After  consultation  viath  Illinois,  OSM 
has  decided  that  initial  enforcement  in 
Illinois  will  be  accomplished  through 
the  State  program  amendment  process 
for  the  water  replacement  provisions 
and  State  enforcement  for  the  repair  or 
compensation  of  material  damage 
provisions. 

EFFECTIVE  DATE:  July  28, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  M.  Shank,  Acting  Director, 
Springfield  Field  Office,  OSM,  511  West 
Capitol,  Suite  202,  Springfield,  Illinois 
62704,  Telephone:  (217)  492-4495. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  The  Energy  Policy  Act 

Section  2504  of  the  Energy  Policy  Act 
of  1992,  Pub.  L.  102-486.  106  Stat.  2776 
(1992)  added  new  section  720  to 
SMCRA.  Section  720(a)(1)  requires  that 
all  underground  coal  mining  operations 
promptly  repair  or  compensate  for 
subsidence-caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  residential  dwellings  and 
related  structures.  Repair  of  damage 
includes  rehabilitation,  restoration,  or 
replacement  of  the  structures  identified 
in  section  720(a)(1),  and  compensation 
must  be  provided  to  the  owner  in  the 
full  amount  of  the  reduction  in  value  of 
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the  damaged  structures  as  a  result  of 
subsidence.  Section  720(a)(2)  requires 
prompt  replacement  of  certain 
identified  water  supplies  if  those 
supplies  have  been  adversely  affected 
by  imder  ground  coal  mining 
operations. 

These  provisions  requiring  prompt 
repair  or  compensation  for  damage  to 
structures,  and  prompt  replacement  of 
water  suppUes,  went  into  effect  upon 
passage  of  the  Energy  Policy  Act  on 
Octolwr  24, 1992.  As  a  result, 
underground  coal  mine  perayttees  in 
States  with  OSM-approved  regulatory 
programs  are  required  to  comply  with 
these  provisions  for  operations 
conducted  after  October  24. 1992. 

B.  The  Federal  Regulations 
Implementing  the  Energy  Policy  Act 

On  March  31, 1995.  OSM 

promulgated  regulations  at  30  CFR  Part 
817  to  implement  the  performance 
standards  of  sections  720(a)  (1)  and  (?) 
of  SMCRA  (60  PR  16722). 

30  CFR  817.121(c)(2)  requires  in  part 
that: 

The  permittee  must  promptly  repair,  or 
comp)ensate  the  owner  for,  material  damage 
resulting  from  subsidence  caused  to  any  non- 
commercial building  or  occupied  residential 
dwelling  or  structure  related  thereto  that 
existed  at  the  time  of  mining.  *  *  *  The 
requirements  of  this  paragraph  apply  only  to 
subsidence-related  damage  caused  by 
underground  mining  activities  conducted 
after  October  24. 1992. 

30  CFR  817.41(j)  requires  in  part  that: 

The  permittee  must  promptly  replace  any 
drinking,  domestic  or  residential  water 
supply  that  is  contaminated,  diminished  or 
interrupted  by  underground  mining  activities 
conducted  after  October  24, 1992,  if  the 
affected  well  or  spring  was  in  existence 
before  the  date  the  regulatory  authority 
received  the  permit  application  for  the 
activities  causing  the  loss,  contamination  or 
interruption. 

Alternative  OSM  enforcement 
decisions.  30  CFR  843.25  provides  that 
by  July  31. 1995,  OSM  will  decide,  in 
consultation  with  each  State  regulatory 
authority  with  an  approved  program, 
how  enforcement  of  the  new 
requirements  will  be  accomplished.  As 
discussed  in  the  April  7, 1995,  Federal 
Register  (60  PR  17734)  and  as  reiterated 
below,  enforcement  could  be 
accomplished  by  State,  OSM,  or  joint 
State  and  OSM  enforcement  of  the 
requirements,  or  by  a  State  after  it  has 
amended  its  program. 

(1)  State  program  amendment  process.  If 
the  State's  promulgation  of  regulatory 
provisions  that  are  counterpart  to  30  CFR 
817.41(j)  and  817.121(c)(2)  is  imminent,  the 
number  and  extent  of  underground  mines 
that  have  operated  in  the  State  since  October 


24, 1992,  is  low,  the  number  of  complaints 
in  the  State  concerning  section  720  of 
SMCRA  is  low,  or  the  State's  investigation  of 
subsidence-related  complaints  has  been 
thorough  and  complete  so  as  to  assiuv       ^ 
prompt  remedial  action,  then  OSM  could 
decide  not  to  directly  enfcnt»  the  Federal 
provisions  in  the  States.  In  this  situation,  the 
State  would  enforce  its  State  statutory  and 
regulatory  provisions  once  it  has  amended  its 
program  to  be  in  accordance  with  the  revised 
SMCRA  and  to  be  consistent  with  the  revised 
Fed«ral  regulations.  This  program  revision 
process,  which  is  addressed  in  the  Federal 
regulations  at  30  CFR  Part  732,  is  commonly 
referred  to  as  the  State  program  amendment 
process. 

(2)  State  enforcement.  If  the  State  has 
statutory  or  regulatory  provisions  in  place 
that  correspond  to  all  of  the  requirements  of 
the  above-described  Federal  regulations  at  30 
CFR  817.41())  and  817.121(c)(2)  and  the  State 
has  authority  to  impl«nent  its  statutory  and 
regulatory  pmivisions  for  all  underground 
mining  activities  conducted  after  October  24, 

'  1992.  then  the  State  would  enforce  its 
provisions  for  these  operations. 

(3)  Interim  direct  OSM  enforcement.  If  the 
State  does  not  have  any  statutory  or 
regulatory  provisions  in  place  that 
correspond  to  the  requirements  of  the  Federal 
regulations  at  30  CFR  817.41(j)  and 
817.121(c)(2),  then  OSM  would  enforce  in 
their  entirety  30  CFR  81 7.41  (j)  and 
817.121(c)(2)  for  all  underground  mining 
activities  conducted  in  the  State  after  October 
24, 1992. 

(4)  State  and  OSM  enforcement.  If  the  State 
has  statutory  or  regulatory  provisions  in 
place  that  correspond  to  some  but  not  all  of 
the  requirements  of  the  Federal  regulations  at 
30  CFR  817.41(j)  and  817.121(c)(2)  and  the 
State  has  authority  to  implement  its 
provisions  for  all  underground  mining 
activities  conducted  after  October  24. 1992. 
then  the  State  would  enforce  its  provisions 
for  these  ofwrations.  OSM  would  then 
enforce  those  provisions  of  30  CFR  817.41(j) 
and  817.121(c)(2)  that  are  not  covered  by  the 
State  provisions  for  these  operations. 

If  the  State  has  statutory  or  regulatory 
provisioBS  in  place  that  correspond  to  some 
but  not  all  of  the  requirements  of  the  Federal 
regulations  at  30  CFR  817.41(j)  and 
817.121(c)(2)  and  if  the  State's  authority  to 
enforce  its  provisions  applies  to  operations 
conducted  on  or  after  some  date  later  than 
October  24, 1992,  the  State  would  enforce  its 
provisions  for  these  operations  on  and  after  . 
the  provisions'  effective  date.  OSM  would 
then  enforce  30  CFR  817.41(j)  and 
817.121(c)(2)  to  the  extent  the  State  sUtutory 
and  regulatory  provisions  do  not  include 
corresponding  provisions  applicable  to  all 
undei-ground  mining  activities  conducted 
after  October  24, 1992;  and  OSM  would 
enforce  those  provisions  of  30  CFR  817.41(j) 
and  817.121(c)(2)  that  are  included  in  the 
State  program  but  are  not  enforceable  back  to 
Octobiar  24, 1992,  for  the  time  period  from 
October  24, 1992,  until  the  effective  date  of 
the  State's  rules. 

As  described  in  items  (3)  and  (4) 
above,  OSM  could  directly  enforce  in 
total  or  in  part  the  applicable  Federal 


regulatory  provisions  until  the  State 
adopts  and  OSM  approves  under  30 
CFR  part  732,  the  State's  coimterparts  to 
the  required  provisions.  However,  as 
discussed  in  item  (1)  above.  OSM  could 
decide  not  to  initiate  direct  Federal 
enforcement  but  rather  to  rely  instead 
on  the  30  CFR  part  732  State  program 
amendment  process. 

In  those  situations  where  OSM 
determined  that  direct  Federal 
enforcement  was  necessary,  the  ten-day 
notice  provisions  of  30  CFR  843.12(a)(2) 
would  not  apply.  That  is,  when  on  the 
basis  of  a  Federal  inspection  OSM 
determined  that  a  violation  of  30  CFR 
817.41(j)  or  817.121(c)(2)  existed,  OSM 
would  issue  a  notice  of  violation  or 
cessation  order  without  first  sending  a 
ten-day  notice  to  the  State. 

Also  under  direct  Federal 
enforcement,  the  provisions  of  30  CFR 
817.121(c)(4)  would  apply.  This 
regulation  states  that  if  damage  to  any 
noncommercial  building  or  occupied 
residential  dwelling  or  structure  related 
thereto  occurs  as  a  result  of  earth 
movement  within  an  area  determined  by 
projecting  a  specified  angle  of  draw 
from  the  outermost  boundary  of  any 
imderground  mine  workings  to  the 
surface  of  the  land  (normally  a  30 
degree  angle  of  draw),  a  rebuttable 
presiunption  exists  that  the  permittee 
caused  the  damage. 

Lastly,  under  direct  Federal 
enforcement,  OSM  would  also 
implement  the  new  definitions  at  30 
CFR  701.5  of  "drinldng,  domestic  or 
residential  water  supply,"  "material 
damage,"  "non-commercial  building," 
"occupied  dwelling  and  structures 
related  thereto."  and  "replacement  of 
water  supply"  that  were  adopted  with 
the  new  underground  mining 
performance  standards. 

OSM  would  enforce  30  CFR  81 7.41  (j), 
817.121(c)  (2)  and  (4).  and  30  CFR  701.5 
for  operations  conducted  after  October 
24. 1992. 

C  Enforcement  in  Illinois 

Illinois  program  activity, 
requirements,  and  enforcement.  By 
letter  to  Illinois  dated  December  14, 
1994,  OSM  requested  information  that 
would  be  useful  in  determining  how  to 
implement  section  720(a)  of  SMCRA 
and  the  implementing  Federal 
regulations  in  Illinois  (Administration 
Record  No.  IL-1530).  By  letter  dated 
February  7. 1995,  Illinois  responded  to 
this  request  (Administrative  Record  No. 
11-1531). 

Illinois  stated  that  25  underground 
coal  mines  were  active  in  Illinois  after 
October  24, 1992.  Illinois  stated  that  the 
Illinois  program  does  not  fully  authorize 
enforcement  of  the  new  water 


replacement  requirements  of  section 
720(a)  of  SMCRA  and  the  implementing 
Federal  regulations.  Specifically,  Illinois 
indicated  that  the  State  program 
excludes  water  supplies,  and  Illinois 
believes  no  authority  exists  to 
retroactively  apply  a  state  regulation. 
Illinois  has  no  formal  regulation  or 
policy  on  water  replacement  due  to 
diminution  or  contamination  from  mine 
subsidence.  Illinois  also  stated  that  it 
does  not  have  authority  to  investigate 
citizen  complaints  of  water  loss  caused 
by  undergroimd  mining  operations 
conducted  after  October  24, 1992. 

Nevertheless,  in  the  few  instances 
where  water  loss  was  part  of  a  citizen 
complaint,  Illinois  has  investigated  and 
worked  with  the  citizen  and  company  to 
address  allegations  of  water  loss  or 
contamination  if  attributed  to  mine 
subsidence.  Illinois  has  investigated  two 
citizen  complaints  alleging  subsidence- 
related  water  supply  loss  or 
contamination  as  result  of  imderground 
minirxg  operations  conducted  after 
October  24, 1992:  (1)  Complaint  No.  1 
alleged  that  a  spring  fed  stream  went 
dry,  and  the  stream  served  the 
landowner  by  watering  cattle.  The 
mining  may  or  may  not  have  occxured 
after  CX^ober  24, 1992.  The  spring  fed 
stream  crosses  l>oth  pre-  and  post- 
October  24. 1992.  mining  panels.  The 
coal  company  inunediately  provided  a 
trough  and  trucked  water  for  continued 
cattle  watering.  The  coal  company  has 
since  installed  waterline  to  a  cattle 
watering  device  to  maintain  the  water 
supply.  (2)  Complaint  No.  2  alleged  well 
water  developed  odor  and  different  taste 
as  a  result  of  mining  adjacent  to  but  not 
under  the  well.  Illinois  sampled  the 
water  and  found  no  quality  problems 
that  could  be  attributable  to  mining. 
This  landov«mer  is  also  connected  to  a 
public  water  supply  in  addition  to  the 
private  well. 

On  Pebruary  3, 1995,  Illinois 
proposed  water  replacement 
regulations.  Proposed  62  111.  Adm.  Code 
1817.121(c)(3)  requires  the  operator  to: 

Promptly  replace  any  drinking,  domestic, 
or  residential  water  supply  from  a  well  or 
spring  in  existence  prior  to  the  application 
for  a  surfoce  coal  mining  and  reclamation 
operations  permit,  which  has  been  affected 
by  contamination,  diminution,  or 
interruption  resulting  from  underground  coal 
mining  operations. 

Once  passed  and  a  date  is  established, 
the  application  form  will  be  revised 
appropriately.  Illinois'  current 
rulemaking  package  should  be  finalized 
in  a  year  or  less.  In  addition  to  proposed 
62  111.  Adm.  Code  1817.121(c)(3),  an 
inventory  of  all  drinking,  domestic  and 
residential  water  supplies  in  place  at  the 
time  of  permitting  will  be  necessary  to 


fully  implement  section  720(a)(2)  of 
SMCRA.  Based  on  this  information, 
Illinois  may  require  pre-  and  post- 
mining  monitoring  of  certain  planned 
subsidence  operations.  This  will  be 
determined  on  a  case  by  case  basis. 

By  letter  dated  April  25, 1995.  Illinois 
stated  that  the  approved  regulatory 
program  administered  by  the  Illinois 
Department  of  Mines  and  Minerals, 
Land  Reclamation  Division 
(Department)  is  in  compliance  with  the 
subsidence-related  mandates  of  the 
Energy  Policy  Act  (Administrative 
Record  No.  IH533).  Specifically^ 

Illinois'  current  regulations  codified 
at  62  III  Adm.  Code  1817.121(c)(2) 
require  repair  or  compensation  for 
subsidence-related  material  damage  to 
any  structure.  This  would  include  repair 
of  or  compensation  for  damage  to  water 
delivery  systems  such  as  wells,  cisterns 
and  water  lines. 

On  February  3, 1995,  the  Department 
submitted  a  proposed  regulatory 
program  amendment  to  OSM  that 
requires  the  replacement  of  drinking, 
domestic  and  residential  water  supplies 
adversely  affected  by  underground  coal 
mining  operations.  "The  E)epartment's 
proposed  amendment  mirrors  the 
Energy  Policy  Act's  language  regarding 
water  replacement. 

The  Department  has  conducted  a 
survey  of  the  six  coal  companies  that 
conduct  planned  subsidence  coal 
mining  operations  in  Illinois.  This 
survey  has  proven  that  water 
replacement  is  rarely  an  issue  in  this 
State.  First  of  all,  underground  coal 
mining  operations  are  conducted  in 
thinly  populated  rural  areas;  very  few 
residences  are  ever  impacted  by 
planned  subsidence  operations. 
Secondly,  of  the  six  companies  survey, 
two  companies  purchase  all  residences 
prior  to  mining,  one  company  avoids 
residences  in  its  high  extraction  retreat 
mining  operation,  and  the  other  three 
companies  have  existing  internal 
poUcies  providing  for  water 
replacement  should  the  need  arise. 

The  Department  has  received  only 
two  citizen's  complaints  involving 
water  replacement  issues  during  the 
period  from  October  24, 1992,  through 
the  present.  The  Department  thorou^ly 
investigated  each  complaint  and  worked 
with  the  companies  involved  to  resolve 
any  disputes.  One  complaint  proved  to 
be  unfoimded.  The  other  complaint  was 
successfully  resolved  when  a  waterline 
was  installed.  The  Department  received 
excellent  cooperation  from  the 
companies  involved  during  the  course 
of  these  investigations  and  is  confident 
that  it  can  effectively  resolve  any  future 
water  replacement  issues.  However,  as 
previously  indicated,  the  likelihood  of 


receiving  any  further  complaints 
regarding  this  issue  is  extremely  remote. 

In  summary,  the  Department  is 
effectively  implementing  the  Energy 
PoUcy  Act  in  Illinois.  The  Department's 
regulations  currently  require 
underground  coal  mine  operators  to 
repair  or  compensate  for  subsidence- 
related  damage  to  structures,  as 
mandated  by  the  Energy  Policy  Act.  In 
addition,  the  Department  will  diligently 
puraue  finalization  of  the  water 
replacement  regulations  currently 
pending  with  OSM  in  order  to  formally 
render  Illinois'  coal  mine  regulatcwy 
program  no  less  effective  than 
counterpart  Federal  regulations.  Finally, 
the  Department  will  continue  to 
conduct  thorough  investigations  of  any 
water  replacement  complaints  that  do 
arise  and  work  with  coal  mining 
companies  and  the  public  at  lai]ge  to 
resolve  disputes  relating  to  this  issue. 

Comments.  On  April  7,  1995,  OSM 
published  in  the  Federal  Register  (60) 
PR  17734)  an  opportunity  for  a  public 
hearing  and  a  request  for  public 
comment  to  assist  OSM  in  making  its 
decision  on  how  the  undergroimd  coal 
mine  subsidence  control  and  water 
replacement  requirements  should  be 
implemented  in  Illinois.  The  comment 
period  closed  on  May  8, 1995.  Because 
OSM  did  not  receive  a  request  for  one. 
OSM  did  not  hold  a  public  hearing. 
OSM  did  not  receive  any  comments  in 
response  to  its  notice. 

Director's  Decision.  Based  on  the 
information  provided  by  Illinois,  the 
Director  has  decided  that  initial 
enforcement  of  the  water  replacement 
requirements  in  Illinois  is  not 
reasonably  likely  to  be  required  and  that 
implementation  will  be  accomplished 
through  the  State  program  amendment 
process.  On  February  3, 1995,  Illinois 
submitted  a  proposed  regulatory 
program  amendment  to  OSM  that 
requires  the  replacement  of  drinking, 
domestic,  and  residential  water  supplies 
adversely  affected  by  underground  coal 
mining  operations,  "rhese  revisions  are 
intended  to  make  the  Illinois  regulations 
consistent  with  the  revised  Federal 
regulations.  Twenty-five  underground 
mines  produced  coal  in  Illinois  since 
October  24, 1992. 

There  have  been  only  two  citizen 
complaints  concerning  water 
replacement  issues  and  Illinois  has 
investigated  them  in  a  thorough  and 
complete  manner.  Once  Illinois  has 
amended  its  program  to  be  in 
accordance  with  the  revised  SMCRA 
and  Federal  regulations,  it  will  enforce 
its  State  statutory  and  regulatory 
provisions.  The  Director  has  decided 
that  initial  enforcement  of  the 
underground  coal  mine  subsidence 
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control  requiiements  will  be 
accomplished  through  State 
enforcement  since  Illinois  has 
regulatory  provisions  in  place  that 
correspond  to  the  Federal  regulations  at 
30  CFR  817.121(c)  and  has  the  authority 
to  implement  them  for  all  underground 
mining  activities  conducted  after 
October  24, 1992. 

If  drciunstances  within  Illinois 
change  significantly,  the  Director  may 
reassess  this  decision.  Formal 
reassessment  of  this  decisions  would  be 
addressed  by  Federal  Register  notice. 

Dated:  July  24. 1995. 
Oiartet  E.  Sandberg. 

Acting  Regional  Director,  Mid-Continent 

Regional  Coordinating  Center. 

IFR  Doc.  95-18610  Filed  7-27-95;  8:45  am) 

HUMQ  CODE  431 0-06-H 


30  CFR  Part  914 

Indiana  Regulatory  Program 

AQENCY:  Office  of  Surface  N4ining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Notice  of  decision. 

SUMMARY:  OSM  is  announcing  its 
decision  on  initial  enforcement  of 
underground  coal  mine  subsidence 
control  and  water  replacement 
requirements  in  Indiana.  Amendments 
to  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMGIA)  and 
the  implementing  Federal  regulations 
require  that  imderground  coal  mining 
operations  conducted  after  October  24, 
1992:  promptly  repair  or  compensate  for 
subsidence-caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  dwellings  and  related 
structures  and  promptly  replace 
drinking,  domestic,  and  residential 
water  supplies  that  have  been  adversely 
a^iected  by  underground  coal  mining. 
After  consultation  with  Indiana  and 
consideration  of  public  comments,  OSM 
has  decided  that  initial  enforcement  in 
Indiana  will  be  accomplished  through 
joint  Indiana  and  OSM  enforcement. 
EFFECTIVE  DATE:  July  28. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  W.  Calhoun,  Director, 
Indianapolis  Field  Office,  Office  of 
Siuface  Mining  Reclamation  and 
Enforcement,  Minton-Capehart  Federal 
Building,  575  North  Pennsylvania 
Street,  Room  301,  Indianapolis,  Indiana 
46204,  Telephone:  (317)  22&-6166. 

SUPPLEMENTARY  MFORMATKM: 

A.  The  Energy  Policy  Act 

Section  2504  of  the  Energy  Policy  Act 
of  1992,  Pub.  L.  102-486. 106  Stat.  2776 


(1992)  added  new  section  720  SMCRA. 
Section  720(a)(1)  requires  that  all 
imdergroimd  coal  mining  operations 
promptly  repair  or  compensate  for 
subsidraice-caused  material  damage  to 
nonconunerdal  buildings  and  to 
occupied  residential  dwellings  and 
related  structures.  Repair  of  damage 
includes  rehabilitation,  restoration,  or 
replacement  of  the  structures  identified 
in  section  720(a)(1).  and  compensation 
must  be  provided  to  the  owner  in  the 
full  amount  of  the  reduction  in  value  of 
the  damaged  structiures  as  a  result  of 
subsidence.  Section  720(a)(2)  requires 
prompt  replacement  of  certain 
identified  water  supplies  if  those 
supplies  have  been  adversely  afiiected 
by  undergroimd  coal  mining  operations. 

These  provisions  requiring  prompt 
repair  or  compensation  for  damage  to 
structures,  and  prompt  replacement  of 
water  supplies,  went  into  effect  upon 
passage  of  the  Energy  Policy  Act  on 
October  24, 1992.  As  a  result, 
imderground  coal  mine  permittees  in 
States  writh  OSM-approved  regulatory 
programs  are  required  to  comply  with 
these  provisions  for  operations 
conducted  after  October  24,  1992. 

B.  The  Federal  Regulations 
Implementing  the  Energy  Policy  Act 

On  March  31, 1995,  OSM 
promulgated  regulations  at  30  CFR  Part 
817  to  implement  the  performance 
standards  of  sections  720(a)  (1)  and  (2) 
of  SMCRA  (60  FR  16722). 

30  CFR  817.121(c)(2)  requires  in  part 
that: 

The  permittee  must  promptly  repair,  w 
compensate  the  owner  for,  material  damage 
resulting  from  subsidence  caused  to  any  non- 
commercial building  or  occupied  residential 
dwelling  or  structiue  related  thereto  that 
existed  at  the  time  of  mining.  *  *   •  The 
requirements  of  this  paragraph  apply  only  to 
subsidence-related  damage  caused  by 
underground  mining  activities  conducted 
after  October  24, 1992. 

30  CFR  81 7.41  (j)  requires  in  part  that: 

The  permittee  must  promptly  replace  any 
drinilng,  domestic  or  residential  water 
supply  that  is  contaminated,  diminished  or 
interrupted  by  underground  mining  activities 
conducted  after  October  24. 1992,  if  the 
afiiscted  well  or  spning  was  in  existence 
before  the  date  the  regulatory  authority 
received  the  permit  application  for  the 
activities  ca\ising  the  loss,  contamination  or 
interruption. 

Alternative  OSM  enforcement 
decisions.  30  CFR  843.25  provides  that 
by  July  31, 1995,  OSM  will  decide,  in 
consultation  with  each  State  regulatory 
authority  with  an  approved  program, 
how  enforcement  of  the  new 
requirements  will  be  accomplished.  As 
discussed  in  the  April  7, 1995,  Federal 


Register  (60  FR  17736)  and  as  reiterated 
below,  enforcement  could  be 
accomplished  through  the  30  CFR  part 
732  State  program  amendment  process, 
or  by  State,  OSM,  or  joint  State  and 
OSM  enforcement  of  the  requirements. 

(1)  State  program  amendment  pmcess.  If 
the  State's  promulgation  of  regulatory 
provisions  that  are  counterpart  to  30  CFR 
817.41(j)  and  817.121(c)(2)  is  imminent,  the 
number  and  extent  of  underground  mines 
that  have  operated  in  the  State  since  October 
24, 1992,  is  low,  the  number  of  complaints 
in  the  State  concerning  section  720  of 
SMCRA  is  low,  or  the  State's  investigation  of? 
subsidence-related  complaints  has  been 
thorough  and  complete  so  as  to  assure 
prompt  remedial  action,  then  OSM  could 
decide  not  to  directly  enforce  the  Federal 
provisions  in  the  State.  In  this  situation,  the 
State  would  enforce  its  State  statutory  and 
regulatory  provisions  once  it  has  amended  its 
program  to  be  in  accordance  with  the  revised 
SMCRA  and  to  be  consistent  with  the  revised 
Federal  regulations.  This  program  revision 
process,  which  is  addressed  in  the  Federal 
regulations  at  30  CFR  part  732.  is  commonly 
referred  to  as  the  State  program  amendment 
process. 

(2)  State  enforcement.  If  the  State  has 
statutory  or  regulatory  provisions  in  place 
that  correspond  to  all  of  the  requirements  of 
the  above-described  Federal  regulations  at  30 
CFR  817.41(j)  and  817.121(c)(2)  and  the  State 
has  authority  to  implement  its  statutory  and 
regulatory  provisions  for  all  underground 
mining  activities  conducted  after  October  24. 
1992,  then  the  State  would  enforce  its 
provisions  for  these  operations. 

(3)  Interim  direct  OSM  enforcement.  If  the 
State  does  not  have  any  statutory  or 
regulatory  provisions  in  place  that 
correspond  to  the  requirements  of  the  Federal 
regulations  at  30  CFR  817.41(j)  and 
817.121(c)(2),  then  OSM  would  enforce  in 
their  entirety  30  CFR  81 7.41  (j)  and 
817.121(c)(2)  for  all  underground  mining 
activities  conducted  In  the  State  after  O^ber 
24. 1992. 

(4)  State  and  C^M  enforcement  If  the  State 
has  statutory  or  regulatory  provisions  in 
place  that  correspond  to  some  but  not  all  of 
the  requirements  of  the  Federal  regulations  at 
30CFR  817.41(j)  and  817.121(c)(2)  and  the 
State  has  authority  to  implement  its 
provisions  for  all  underground  mining 
activities  conducted  after  October  24, 1992, 
then  the  State  would  enforce  its  provisions 
for  these  operations.  OSM  would  then 
enforce  those  provisions  of  30  CFR  817.41(j) 
and  817.121(c)(2)  that  are  not  covered  by  the 
State  provisions  for  these  operations. 

If  the  State  has  statutory  or  regulatory 
provisions  in  place  that  correspond  to  some 
but  not  all  of  the  requirements  of  the  Federal 
regulations  at  30  CFR  817.41(j)  and 
817.121(c)(2)  and  if  the  State's  authority  to 
enforce  its  provisions  applies  to  operations 
conducted  on  or  after  some  date  later  than 
October  24, 1992.  the  State  would  enforce  its 
provisions  for  these  operations  on  and  after 
the  provisions'  effective  date.  OSM  would 
then  enforce  30  CFR  817.41(j)  and 
817.121(c)(2)  to  the  extent  the  State  statutory 
and  regulatory  provisions  do  not  include 


corresponding  provisions  applicable  to  all 
undei^ground  mining  activities  conducted 
after  October  24, 1992;  and  OSM  would 
enforce  those  provisions  of  30  CFR  817.41(j) 
and  817.121(c)(2)  that  are  included  in  the 
State  program  but  are  not  enforceable  back  to 
Octobier  24, 1992,  for  the  time  period  from 
October  24, 1992,  until  the  effective  date  of 
the  State's  rules. 

As  described  in  items  (3)  and  (4) 
above,  OSM  could  directly  enforce  in 
total  or  in  part  the  applicable  Federal 
regulatory  provisions  until  the  State 
adopts  and  OSM  approves  imder  30 
CFR  Part  732,  the  State's  counterparts  to 
the  required  provisions.  However,  as 
discussed  in  item  (1)  above,  OSM  could 
decide  not  to  initiate  direct  Federal 
enforcement  but  rather  to  rely  instead 
on  the  30  CFR  Part  732  State  program 
amendment  process. 

In  those  situations  where  OSM 
determined  that  direct  Federal 
enforcement  was  necessary,  the  ten-day 
notice  provisions  of  30  CFR  843.12(a)(2) 
would  not  apply.  That  is.  when  on  the 
basis  of  a  Federal  inspection  OSM 
determined  that  a  violation  of  30  CFR 
817.41(j)  or  817.121(c)(2)  existed,  OSM 
would  issue  a  notice  of  violation  or 
cessation  order  without  first  sending  a 
ten-day  notice  to  the  State. 

Also  imder  direct  Federal 
enforcement,  the  provisions  of  30  CFR 
817.121(c)(4)  would  apply.  This 
regulation  states  that  if  damage  to  any 
noncommercial  building  or  occupied 
residential  dwelling  or  structure  related 
thereto  occurs  as  a  result  of  earth 
movement  within  an  area  determined  by 
projecting  a  specified  angle  of  draw 
fit)m  the  outermost  boimdary  of  any 
underground  mine  workings  to  the 
surface  of  the  land  (normally  a  30 
degree  angle  of  draw),  a  rebuttable 
presumption  exists  that  the  permittee 
caused  the  damage. 

Lastly,  under  chrect  Federal 
enforcement,  OSM  would  also  enforce 
the  new  definitions  at  30  CFR  701.5  of 
"drinking,  domestic  or  residential  water 
supply,"  "material  damage."  "non- 
commercial building."  "occupied 
dwelling  and  structures  related  thereto," 
and  "replacement  of  water  supply"  that 
were  adopted  with  the  new  under- 
ground mining  performance  standards. 

OSM  would  enforce  30  CFR  817.41(j), 
817.121(c)(2)  and  (4),  and  30  CFR  701.5 
for  operations  conducted  after  October 
24, 1992. 

C  Enforcement  in  Indiana. 

Indiana  program  activity, 
requirements,  and  enforcement.  By 
letter  to  Indiana  dated  December  13, 
1994,  OSM  requested  information  that 
would  be  useful  in  determinmg  how  to 
implement  section  720(a)  of  SMCRA 


and  the  implementing  Federal 
regulations  in  Indiana  (Administrative 
Record  No.  IND-1438).  By  letter  dated 
February  [sic)  20, 1995,  Indiana 
responded  to  this  request 
(Administrative  Record  No.  IND-1429) 
(the  letter  was  misdated;  the  correct  date 
is  January  20, 1995.) 

Indiana  stated  that  six  underground 
coal  mines  were  active  in  Indiana 
between  October  24. 1992,  and  July  1, 
1994.  Indiana  also  stated  that  Indiana 
statute  IC  13—4.1-9-2.5  incorporates  the 
substantive  language  of  section  720  of 
SMCRA.  Indiana  noted  that  IC  13-4.1- 
9-2. 5 's  requirements  are  expressly 
limited  to  operations  conducted  after 
Jime  30, 1994.  Therefore,  the  Indiana 
Division  of  Reclamation  (EXDR)  may  not 
require  structural  repair  (or 
compensation)  or  water  replacement 
under  the  authority  of  IC  13-4.1-9-2.5 
with  respect  to  surface  coal  mining 
operations  conducted  on  or  before  Jime 
30, 1994.  However,  Indiana  stated  that 
preexisting  Indiana  program  provisions 
provide  the  DOR  with  sufficient 
authority  to  impose  the  Energy  Policy 
Act  of  1992  requirements  with  respect 
to  underground  miiung  operations 
conducted  on  or  before  Jime  30, 1994. 

On  June  28, 1995  (Admiiustrative 
Record  Number  IND-1493),  OSM  met 
with  Indiana  to  discuss  enforcement  of 
the  undergroimd  coal  mine  subsidence 
control  and  water  replacement 
requirements  in  Indiana.  As  detailed 
above  in  its  initial  response  to  OSM 
concerning  enforcement,  Indiana  stated 
tiiat  Indiana  law  at  IC  13-4.1-9-2.5 
incorporates  the  substantive  language  of 
section  720  of  SMCRA  and  applies  to 
underground  mining  operations 
conducted  after  June  30, 1994.  For 
underground  mining  operations 
conducted  in  Indiana  in  the  interim 
period  between  October  24,  1992  (the 
effective  date  of  the  Energy  Policy  Act 
of  1992)  and  June  30, 1994  (the  effective 
date  of  Indiana  law  counterpart  to  the 
Energy  Policy  Act  of  1992),  the  State 
concluded  that  the  existing  Indiana 
program  provisions  provide  the  Indiana 
Division  of  Reclamation  (IDOR)  with 
sufficient  authority  to  impose  the 
requirements  of  the  Energy  Policy  Act  of 
1992  with  respect  to  underground 
mining  operations  conducted  in  Indiana 
during  the  interim  period.  The  State 
concluded,  however,  that  although  it 
believes  that  the  IDOR  has  sufficient 
authority  to  impose  the  requirements  of 
the  Energy  Policy  Act  of  1992  during  the 
interim  period,  joint  State  and  OSM 
enforcement  in  Indiana  should  be  the 
chosen  enforcement  scheme  in  Indiana, 
as  it  would  assure  protection  for  the 
citizens  of  Indiana  during  the  interim 
period  Administrative  Record  Number 


INI>-1494.  Under  this  scheme,  the  IDOR 
would  enforce  the  requirements  of  the 
Energy  Policy  Act  of  1992  in  Indiana 
from  June  30, 1994,  and  during  the 
interim  period  to  the  extent  permissible 
under  Indiana  law.  OSM  would  enforce 
the  requirements  of  the  Energy  Policy 
Act  of  1992  in  the  interim  period  only 
if  a  situation  arose  where  the  State 
could  not  so  enforce.  Indiana  does  not 
anticipate  any  situations  where  the 
IDOR  would  not  be  able  to  enforce  the 
provisions  of  the  Energy  Policy  Act  of 
1992  during  the  interim  period. 

Comments.  On  April  7, 1995,  OSM 
pubUshed  in  the  Federal  Register  (60 
FR  17736)  an  opportunity  for  a  public 
hearing  and  a  request  for  public 
comment  to  assist  OSM  in  making  its 
decision  on  how  the  imderground  coal 
mine  subsidence  control  and  water 
replacement  requirements  should  be 
implemented  in  Indiana.  The  comment 
period  closed  on  May  8, 1995.  Because 
OSM  did  not  receive  a  request  for  one, 
OSM  did  not  hold  a  public  hearing. 
OSM  received  comments  from  one  party 
in  response  to  its  notice  (Adnunistrative 
Record  Number  IND-1476). 

The  party  stated  that  the  enforcement 
alternatives  incorporating  total  or  partial 
direct  interim  Federal  enforcement 
(items  (3)  and  (4)  in  section  I.B.  above) 
have  no  statutory  basis  in  SMCRA  and 
are  not  consistent  with  Congress'  intent 
in  creating  section  720  of  SMCRA. 
Specifically,  the  party  commented  that 
SMCRA  contains  various  statutory 
procedures  for  the  amendment, 
preemption,  and  substitution  of  Federal 
enforcement  of  State  programs  (sections 
503,  505,  and  521(b))  that  should  be 
used  in  Ueu  of  direct  interim  Federal 
enforcement. 

In  response  to  this  comment,  OSM's 
position  remains  as  was  stated  in  the 
March  31, 1995,  preamble  for  the 
Federal  regulations  at  30  CFR  843.25, 
which  in  part  implement  section  720  of 
SMCRA: 

OSM  has  concluded  that  it  is  not  clear 
from  the  legislation  or  legislative  history, 
how  Congress  intended  that  section  720  was 
to  be  implemented,  in  light  of  existing 
SMCRA  provisions  for  State  primacy.  Thus, 
OSM  has  a  certain  amount  of  flexibility  in 
implementing  section  720.  After  weighing 
these  considerations,  OSM  intends  to 
implement  section  720  promptly,  but  will 
pursue  federal  enforcement  without 
undermining  State  primacy  under  SMCRA. 

(60  FR  16722. 16743).  Using  this 
rationale,  OSM  concludes  that  there  is 
no  inconsistency  in  its  implementation 
of  section  720  of  SMCRA  with  sections 
503,  505,  and  521(b)  of  SMCRA. 

Further  the  party  commented  that 
Congress'  intent  was  that  agreements 
between  coal  mine  operators  and 
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landovmers  would  be  used  to  ensiue 
that  the  protective  standards  of  section 
720  of  SMCRA  would  occur  rather  than 
enforcement  by  State  regulatory 
authorities  and  OSM.  The  party  did  not 
supply  any  legislative  history  to  support 
this  conclusion,  and  the  plain  language 
of  section  720  of  SMCRA  does  not 
support  this  conclusion. 
;         Lastly,  the  party  commented  that  the 
waiving  of  ten-day  notice  procedures  in 
implementing  direct  Federal 
enforcement  is  not  consistent  with 
Federal  case  law.  OSM  does  not  agree 
with  the  commenter's  assertion.  TTie 
following  response  to  a  similar 
comment  in  the  March  31, 1995. 
Federal  Register  (60  FR  16722. 16742- 
16745)  also  apphes  to  this  comment. 

[The  commenter  stated  that]  the  proposal 
to  provide  for  direct  Federal  enfiorceinent 
ignores  Federal  case  law  which  indicates 
that,  as  a  general  proposition,  the  State 
program,  not  SMCRA.  is  the  law  within  the 
State.  OSM  recognizes  that,  under  existing 
rules  implementing  SMCRA,  States  with 
approved  regulatory  programs  have  primary 
responsibility  for  implementing  SMCRA, 
based  on  the  approved  program.  However,  in 
this  rule  OSM  has  carved  out  a  limited 
exception  to  the  general  proposition,  to  the 
extent  necessary  to  give  reasonable  force  and 
eSiect  to  section  720,  while  maintaining  so  £ar 
as  possible  State  primacy  proceduivs.  OSM 
believes  that  the  process  adopted  in  this  final 
rule  is  consistent  with  and  authorized  by 
Congress  under  the  Energy  Policy  Act.  and 
that  case  law  interpreting  other  provisions  of 
SMCRA  is  not  necessarily  dispositive. 

Director's  decision.  Based  on  the 
information  discussed  above,  the 
Director  has  decided  that  enforcement 
of  the  underground  coal  mine 
subsidence  control  and  water 
replacement  requirements  in  Indiana 
will  be  accomplished  through  joint  State 
and  OSM  enforcement.  The  Director  has 
made  this  decision  after  soliciting 
pubUc  comment  (one  comment  was 
received)  and  providing  opportimity  for 
public  hearing  (no  requests  for  a  hearing 
were  received),  and  considering 
information  provided  by  Indiana  by 
letter  dated  February  [sic)  20, 1995.  and 
in  discussions  held  with  Indiana  on 
June  28. 1995.  The  Director  has 
concluded  that  Indiana  law  at  IC  13- 
4.1-9-2.5  authorizes  enforcement  of 
provisions  of  the  Energy  PoUcy  Act  of 
1992  in  Indiana  from  Jime  30. 1994.  As 
for  enforcement  during  the  interim 
period  (October  24. 1992.  through  June 
30, 1994),  Indiana  will  enforce  the 
provisions  of  the  Energy  Policy  Act  of 
1992  to  the  extent  authorized  by 
existing  Indiana  law.  OSM  will  enforce 
the  provisions  of  the  Energy  Policy  Act 
of  1992  diuing  the  interim  period  in  any 
circiunstances  where  the  State  cannot  so 
enforce.  Neither  the  IDOR  nor  OSM 


anticipates  any  cases  where  the  IDOR 
would  not  be  able  to  enforce  the 
provisions  of  the  Energy  Policy  Act  of 
1992  during  the  interim  period. 

If  circumstances  within  Indiana 
change  significantly,  the  Director  may 
reassess  this  decision.  Formal 
reassessment  of  this  decision  would  be 
addressed  by  Federal  Register  notice. 

Dated:  July  24. 1995. 
Oiarles  E.  Sandberg, 

Acting  Regional  Director,  Mid-Continent 
Regional  Coordinating  Center. 
(FR  Doc  95-18611  Filed  7-27-95;  8:45  am] 
BHJJNQ  COOC  4}10-06-« 


30  CFR  Part  917 

Kentucky  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Notice  of  decision. 

SUMMARY:  OSM  is  annoimdng  its 
decision  on  initial  enforcement  of 
undergroimd  coal  mine  subsidence 
control  and  water  replacement 
requirements  in  Kentucky.  Amendments 
to  the  Sur&ce  Mining  Ckmtrol  and 
Reclamation  Act  of  1977  (SMCRA)  and 
the  implementing  Federal  regulations 
require  that  undergroiuid  coal  mining 
operations  conducted  after  October  24. 
1992:  promptly  repair  or  compensate  for 
subsidence-caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  dwellings  and  related 
structures,  and  promptly  replace 
drinking,  domestic,  and  residential 
water  supplies  that  have  been  adversely 
affected  by  underground  coal  mining. 
After  consultation  with  Kentucky  and 
consideration  of  public  comments,  OSM 
has  decided  that  initial  enforcement  in 
Kentucky  will  be  accomphshed  through 
State  and  OSM  enforcement. 
EFFECTIVE  DATE:  July  28, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Kovacic,  Director.  Lexington 
Field  Office.  OSM,  2675  Regency  Road, 
Lexington,  Kentucky  40503,  Telephone 
(606) 233-2894. 

SUPPLEMENTARY  INFORMATION: 

A.  The  Energy  Policy  Act 

Section  2504  of  the  Energy  Policy  Act 
of  1992.  Pub.  L.  102-486.  106  Stat.  2776 
(1992)  added  new  section  720  to 
SMCRA.  Section  720(a)(1)  requires  that 
all  underground  coal  mining  operations 
promptly  repair  or  compensate  for 
subsidence-caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  residential  dwelUngs  and 
related  structures.  Repair  of  damage 


includes  rehabilitation,  restoration,  or 
replacement  of  the  structures  identified 
in  section  720(a)(1),  and  compensation 
must  be  provided  to  the  owner  in -the 
full  amount  of  the  reduction  in  value  of 
the  damaged  structures  as  a  result  of 
subsidence.  Section  720(a)(2)  requires 
prompt  replacement  of  certain 
identified  water  supplies  if  those 
supplies  have  been  adversely  affected 
by  imdergroimd  coal  mining  operations. 

These  provisions  requiring  prompt 
repair  or  compensation  for  damage  to 
structures,  and  prompt  replacement  of 
water  supplies,  went  into  effect  upon 
passage  of  the  Energy  Policy  Act  on 
October  24, 1992.  As  a  result, 
underground  coal  mine  permittees  in 
States  with  OSM-approved  regulatory 
programs  are  required  to  comply  with 
these  provisions  for  operations 
conducted  after  October  24, 1992. 

B.  The  Federal  Regulations 
Implementing  the  Energy  PoUcy  Act 

On  March  31, 1995.  OSM 
promulgated  regulations  at  30  CFR  part 
817  to  implement  the  performance 
standards  of  sections  720(a)(1)  and  (2)  of 
SMCRA  (60  FR  16722). 

30  CFR  817.121(c)(2)  requires  in  part 
that: 

The  permiUee  mvist  promptly  repair,  or 
compensate  the  owner  for,  material  damage 
resulting  from  subsidence  caused  to  any  non- 
conunercial  building  or  occupied  residential 
dwelling  or  structure  related  thereto  that 
existed  at  the  time  of  mining.  *  *  •  The 
requirements  of  this  paragraph  apply  only  to 
subsidence-related  damage  caused  by 
underground  mining  activities  conducted 
after  October  24. 1992. 

30  CFR  817.41(1)  requires  in  part  that: 

The  permittee  must  promptly  replace  any 
drinking,  domestic  or  residential  water 
supply  that  is  contaminated,  diminished  or 
interrupted  by  underground  mining  activities 
conducted  after  October  24, 1992,  if  the 
affected  well  or  spring  was  in  existence 
before  the  date  the  regulatory  authority 
received  the  permit  application  for  the 
activities  causing  the  loss,  contamination  or 
interruption. 

Alternative  OSM  enforcement 
decisions.  30  CFR  843.25  provides  that 
by  July  31. 1995.  OSM  will  decide,  in 
consultation  with  each  State  regulatory 
authority  with  an  approved  program, 
how  enforcement  of  the  new 
requirements  will  be  accomplished.  As 
discussed  in  the  April  7. 1995.  Federal 
Register  (60  FR  17739)  and  as  reiterated 
below,  enforcement  could  be 
accomplished  through  the  30  CFR  Part 
732  State  program  amendment  process, 
or  by  State.  OSM.  or  joint  State  and 
OSM  enforcement  of  the  requirements. 

(1)  State  program  amendment  process.  IF 
the  State's  promulgation  of  regulatory 


provisions  that  are  counterpart  to  30  CFR 
817.41())  and  817.121(c)(2]  is  imminent,  the 
number  and  extent  of  underground  mines 
that  have  operated  in  the  State  since  October 
24, 1992,  is  low,  the  number  of  complaints 
in  the  State  concerning  section  720  of 
SMCRA  is  low,  or  the  State's  investigation  of 
subsidence-related  complaints  has  been 
thorough  and  complete  so  as  to  assure 
prompt  remedial  action,  then  OSM  could 
decide  not  to  directly  enforce  the  Federal 
provisions  in  the  State.  In  this  sittiaUon,  the 
State  would  enforce  its  State  statutory  and 
regulatory  provisions  once  it  has  amended  its 
program  to  be  in  accordance  with  the  revised 
SMCRA  and  to  be  consistent  with  the  revised 
Federal  regulations.  This  program  revision 
process,  which  is  addressed  in  the  Federal 
regulations  at  30  CFR  Part  732,  is  commonly 
referred  to  as  the  State  program  amendment 
process. 

(2)  Stots  enfcaxxment.  If  the  State  has 
statutory  or  regulatory  provisions  in  place 
that  correspond  to  all  of  the  requirements  of 
the  above-described  Federal  regulations  at  30 
CFR  817/41(i)  and  817.121(c)(2)  and  the  Sute 
has  authority  to  implement  its  statutory  and 
regulatory  provisions  for  all  underground 
mining  activities  conducted  after  October  24. 
1992.  than  the  State  would  enforce  its 
provisions  for  these  operations. 

(3)  Interim  direct  OSM  enforcement.  If  the 
State  does  not  have  any  statutory  or 
regulatory  provisions  in  place  that 
correspond  to  the  requirements  of  the  Federal 
regulations  at  30  CFR  817.41(j)  and 
817.121(c)(2),  then  OSM  would  enforce  in 
their  entirety  30  CFR  817.41(j)  and 
817.121(c)(2)  for  all  underground  mining 
activities  conducted  in  the  State  after  October 
24. 1992. 

(4)  State  and  OSM  enforcement.  If  the  State 
has  statutory  or  regulatory  provisions  in 
place  that  correspond  to  some  but  not  all  of 
the  requirements  of  the  Federal  regulations  at 
30  CFR  817.41(j)  and  817.121(c)(2)  and  the 
State  has  authority  to  implement  its 
provisions  for  all  underground  mining 
activities  conducted  after  October  24, 1992, 
then  the  State  would  enforce  its  provisions 
for  these  operations.  OSM  would  then 
enforce  those  provisions  of  30  CFR  817.41(j) 
and  817.121(c)(2)  that  are  not  covered  by  the 
State  provisions  for  these  operations. 

If  the  State  has  statutory  or  regulatcny 
provisions  in  place  that  correspond  to  some 
but  not  all  of  the  requirements  of  the  Federal 
regulations  at  30  CFR  817.41(j)  and 
817.121(c)(2)  and  if  the  State's  authority  to 
enforce  its  provisions  applies  to  operations 
conducted  on  or  after  some  date  later  than 
October  24. 1992.  the  State  would  enforce  its 
provisions  for  these  operations  on  and  after 
the  provisions'  effective  date.  OSM  would 
then  enforce  30  CFR  817.41(j)  and 
817.121(c)(2)  to  the  extent  the  Sute  statutory 
and  regulatory  provisions  do  not  include 
corresponding  provisions  applicable  to  all 
underground  mining  activities  conducted 
after  October  24, 1992;  and  OSM  would 
enforce  those  provisions  of  30  CFR  817.41(j) 
and  817.121(c)(2)  that  are  included  in  the 
State  program  but  are  not  enforceable  back  to 
Octobier  24, 1992,  for  the  time  period  from 
October  24, 1992,  until  the  effective  date  of 
the  State's  rules. 


As  described  in  items  (3)  and  (4) 
above,  OSM  could  directly  enforce  in 
total  or  in  part  the  applicable  Federal 
regulatory  provisions  until  the  State 
adopts  and  OSM  approves  imder  30 
CFR  Part  732,  the  State's  counterparts  to 
the  required  provisions.  However,  as 
discussed  in  item  (1)  above,  OSM  could 
decide  not  to  initiate  direct  Federal 
enforcement  but  rather  to  rely  instead 
on  the  30  CFR  part  732  State  program 
amendment  process. 

In  those  situations  where  OSM 
determined  that  direct  Federal 
enforcement  was  necessary,  the  ten-day 
notice  provisions  of  30  CFR  843.12(a)(2) 
would  not  apply.  That  is,  when  on  the 
basis  of  a  Federal  inspection,  OSM 
determined  that  a  violation  of  30  CFR 
817.41(j)  or  817.121(c)(2)  existed,  OSM 
would  issue  a  notice  of  violation  or 
cessation  order  without  first  sending  a 
ten-day  notice  to  the  State. 

Also  under  direct  Federal 
enforcement,  the  provisions  of  30  CFR 
817.121(c)(4)  would  apply.  This 
regulation  states  that  if  damage  to  any 
noncommercial  building  or  occupied 
residential  dwelling  or  structure  related 
thereto  occius  as  a  result  of  earth 
movement  within  an  area  determined  by 
projecting  a  specified  angle  of  draw 
from  the  outermost  boundary  of  any 
underground  mine  workings  to  the 
surface  of  the  land  (normally  a  30 
degree  angle  of  draw),  a  rebuttable 
presumption  exists  that  the  permittee 
caused  the  damage. 

Lastly,  imder  mrect  Federal 
enforcement,  OSM  would  also  enforce 
the  new  definitions  at  30  CFR  701.5  of 
"drinking,  domestic  or  residential  water 
supply,"  "material  damage,"  "non- 
commercial building,"  "occupied 
dwelling  and  structures  related  thereto," 
and  "replacement  of  water  supply"  that 
were  adopted  vrith  the  new 
undergroimd  mining  performance 
standards.  

OSM  would  enforce  30  CFR  817.41{j), 
817.121(c)  (2)  and  (4),  and  30  CFR  701.5 
for  operations  conducted  after  October 
24, 1992. 

C.  Enforcement  in  Kentucky 

Kentucky  program  activity, 
requirements,  and  enforcement.  By 
letter  to  Kentucky  dated  December  14, 
1994.  OSM  requested  information  that 
would  be  useful  in  determining  how  to 
implement  section  720(a)  of  SMCRA 
and  the  implementing  Federal 
regulations  in  Kentucky  (Administrative 
Record  No.  KY-1336).  By  letter  dated 
January  31. 1995.  Kentucky  responded 
to  this  request  (Administrative  Record 
No.  KY-1337). 

Kentucky  stated  that  410  imderground 
coal  mines  were  active  in  Kentucky  after 


October  24, 1992.  Kentucky  indicated 
that  existing  State  program  provisions  at 
405  Kentucky  Administrative 
Regulations  (KAR)  18:210  section  3  are 
adequate  State  coimterparts  to  section 
720(a)(1)  of  SMCRA  and  the 
implementing  Federal  regulations. 
Section  720(a)(1)  of  SMCRA  requires  • 
prompt  repair  or  compensation  to  the 
owner  for  subsidence-related  material 
damage  to  non-commercial  buildings  or 
occupied  dwelUngs  and  related 
structures.  Kentucky  explained  that  it 
will  enforce  this  State  program 
provision  in  accordance  with  405  KAR 
18:210  section  3. 

Kentucky  stated  that  the  Kentucky 
program  does  not  fully  authorize 
enforcement  of  the  new  water 
replacement  requirements  of  section 
720(a)(2)  of  SMCRA  and  the 
implementing  Federal  regulations. 
Kentucky  submitted  a  program 
amendment  to  OSM  dated  April  29, 
1994.  (Administrative  Record  No.  KY- 
1279)  which  will  modify  language  at 
Kentucky  Revised  Statutes  (KRS) 
350.421.  KRS  350.421.  as  modified,  will 
require  replacement  of  water  loss 
caused  by  underground  mining 
operations.  OSM  approved  the 
amendment  on  June  27. 1995  (60  FR 
33110)  with  two  exceptions.  The 
Director  required  that  Kentucky  amend 
its  program  to  provide  for  the  "prompt" 
replacement  of  water.  He  deferred  a 
decision  on  the  enforcement  of  the 
provisions  of  ^MCRA  section  720 
during  the  period  hom  October  24. 1992 
(the  effective  date  of  SMCRA  section 
720)  to  Jidy  16, 1994  (the  effective  date 
of  Kentucky's  House  Bill  338  which 
provides  for  water  replacement). 
Kentucky  has  stated  that  the  effective 
date  of  the  program  amendment,  when 
approved,  will  be  July  16,  1994. 
Kentucky  also  stated  that  it  does  not 
have  authority  to  issue  enforcement 
actions  for  water  loss  caused  by 
imdergroimd  mining  operations 
conducted  after  October  24, 1992.  and 
before  July  16. 1994. 

Kentucky  has  investigated  115  citizen 
complaints  alleging  water  supply  loss  or 
contaminations  as  a  result  of 
underground  mining  operations 
conducted  after  October  14. 1992.  and 
before  July  16. 1994.  Of  the  115  citizens' 
complaints.  30  are  pending  resolution  of 
currently  outstanding  ten-day  notices; 
29  have  been  satisfactorily  resolved;  and 
47  will  require  further  investigation. 

By  letter  dated  June  2. 1995.  Kentucky 
submitted  additional  clarifying 
information  (Administrative  Record  No. 
KY-1358).  Kentucky  stated,  in  part: 

KRS  350.421  was  revised  effective  July  16. 
1994,  to  place  upon  underground  mining 
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operatioiis  the  same  obligation  to  replace 
afiiscted  water  supplies  that  previously 
applied  only  to  surface  mining  operations. 
The  Kentucky  provisions  apply  to  water 
supplies  for  domestic,  agricultural,  industrial 
or  other  legitimate  use  from  an  underground 
or  surface  source,  and  thus  are  at  least  as 
broadly  encomp>assing  as  the  Federal 
requirements  with  regard  to  the  types  of 
supplies  that  must  be  replaced  when  affected 
by  mining  operations.  For  underground 
mining,  the  Kentucky  after  July  16, 1994,  the 
effective  date  of  the  legislation.  With  regard 
to  the  level  of  replacement,  we  believe  the 
affiacted  party  must  be  made  whole,  and  that 
depends  u(>on  the  factual  cinnimstances  of 
each  case  and,  to  some  appropriated  degree, 
the  preferences  of  the  affected  party. 

We  recognize  that  it  will  be  necessary  to 
amend  the  approved  Kentucky  program  by 
amending  the  cabinet's  administrative 
regulations  to  be  consistent  with  and  as 
effective  as  the  OSM  regulations  revised 
March  31, 1995.  While  it  is  dif^cult  to 
establish  a  rigid  timetable  for  adoption  of 
amended  administrative  regulations,  we 
believe  the  following  target  dates  may  be  the 
earliest  feasible  dates  for  these  actions, 
considering  the  length  of  Kentucky's 
promulgation  process  and  considering  that 
we  also  must  continue  development  and 
promulgation  of  amendments  to  our 
regulations  for  impoundments  and  roads. 

1.  By  August  15,  1995,  submit  to  the 
Kentucky  Legislative  Research  commission 
(LRC),  a  Notice  of  Intent  to  promulgate 
administrative  regulations  on  water  supply 
replacement  and  subsidence  consistent  with 
the  March  31, 1995,  OSM  rules. 

2.  By  December  15, 1995,  file  with  LRC 
proposed  amendments  to  administrative 
regulations. 

On  June  14, 1995,  representatives 
from  OSM's  Lexington  Field  Office 
(LFO)  and  Kentucky's  Department  for 
Surface  Mining  Reclamation  and 
Enforcement  (DSMRE)  met  to  discuss 
and  finalize  the  implementation  of  the 
Energy  Policy  Act  in  Kentucky.  A 
written  record  of  the  issues  discussed 
was  made  (Administrative  Record  No. 
KY-1359).  The  following  decisions  were 
made.  For  repair  or  compensation  of 
material  damage,  Kentucky's  program 
has  the  equivalent  provisions  and 
enforcement  authority.  Therefore, 
DSMRE  wotdd  enforce  the  State 
counterparts  to  30  CFR  817.121(c)(2) 
while  OSM  would  conduct  normal 
oversight  using  the  ten-day  notice 
process  if  necessary.  This  enforcement 
approach  was  agreed  to  by  the 
participants. 

For  water  replacement,  LFO  as  a 
result  of  the  consultation  with  DSMRE, 
is  recommending  State  and  OSM 
Federal  enforcement  of  30  CFR 
817.41(j).  For  the  period  October  24, 
1992,  through  July  15, 1994,  LFO  will 
enforce  EPACT  water  replacement 
provisions  at  30  CFR  817.41(j)  in 
Kentucky.  After  July  16, 1994,  DSMRE 


has  established  both  the  authority  to 
enforce  and  equivalent  State  provisions 
for  water  replacement  resulting  from 
damage  caused  by  underground  mining. 

Comments.  On  April  7,  1995,  OSM 
pubUshed  in  the  Federal  Register  (60 
FR 17741)  an  opportunity  for  a  public 
hearing  and  a  request  for  public 
comment  to  assist  OSM  in  making  its 
decision  on  how  the  imdergroimd  coal 
mine  subsidence  control  and  water 
replacement  requirements  shoidd  be 
implemented  in  Kentucky.  The 
comment  period  closed  on  May  8, 1995. 
Because  OSM  did  not  receive  a  request 
for  one,  OSM  did  not  hold  a  public 
hearing.  Following  are  summaries  of  all 
substantive  comments  that  OSM 
received  and  OSM's  responses  to  them 

A  mining  association  responded  on 
May  12,  1995  (Administrative  Record 
No.  KY-1356).  The  party  conunented 
that  the  enforcement  alternatives 
incorporating  total  or  partial  direct 
interim  Federal  enforcement  (items  (3) 
and  (4)  in  section  LB.  above)  have  no 
statutory  basis  in  SMCRA  and  are  not 
consistent  with  Congress'  intent  in 
creating  section  720  of  SMCRA. 
Specifically,  the  party  commented  that 
SMCRA  contains  various  statutory 
procedures  for  the  amendment, 
preemption,  and  substitution  of  Federal 
enforcement  of  State  programs  (sections 
503,  505,  and  521(b)  that  should  be  used 
in  lieu  of  direct  interim  Federal 
enfon»ment. 

In  response  to  this  comment,  OSM's 
position  remains  as  was  stated  in  the 
March  31, 1995,  preamble  for  the 
Federal  regulations  at  30  CFR  843.25, 
which  in  part  implement  section  720  of 
SMCRA: 

OSM  has  concluded  that  it  is  not  clear 
from  the  legislation  or  legislative  history, 
how  Congress  intended  ^t  section  720  was 
to  be  implemented,  in  light  of  existing 
SMCRA  provisions  for  State  primacy.  Thus, 
OSM  has  a  certain  amount  of  flexibility  in 
implementing  section  720.  After  weighing 
these  considerations.  OSM  intends  to 
implement  section  720  promptly,  but  will 
pursue  Federal  enf(Hcement  without 
undermining  State  primacy  under  SMCRA. 

(60  FR  16722, 16743).  Using  this 
rationale,  OSM  concludes  that  there  is 
not  inconsistency  in  its  implementation 
of  section  720  of  SMCRA  with  sections 
503,  505.  and  521(b)  of  SMCRA. 

Further,  the  pariy  commented  that 
Congress'  intent  was  that  agreements 
between  coal  mine  operators  and 
landowners  woidd  be  used  to  ensure 
that  the  protection  standards  of  section 
720  of  SMCRA  would  occur  rather  than 
enforcement  by  State  regulatory 
authorities  and  OSM.  The  party  did  not 
supply  any  legislative  history  to  support 
this  conclusion,  and  the  plain  language 


of  section  720  of  SMCRA  does  not 
support  this  conclusion. 

Lastly,  the  party  commented  that  the 
waiving  of  ten-day  notice  procedures  in 
implementing  direct  Federal 
enforcement  is  not  consistent  with 
Federal  case  law.  OSM  does  not  agree 
with  the  commenter's  assertion,  llie 
following  response  to  a  similar 
comment  in  the  March  31, 1995, 
Federal  Register  (60  FR  16722, 16742- 
16745)  also  applies  to  this  comment. 

(The  commenter  stated  that]  the  proposal 
to  provide  for  direct  Federal  enforcement 
ignores  Federal  case  law  which  indicates 
that,  as  a  general  proposition,  the  State 
program,  not  SMCRA,  is  the  law  within  the 
State.  OSM  recognizes  that,  under  existing 
rules  implementing  SMCRA,  States  with 
approved  regulatory  programs  have  primary 
responsibility  for  implementing  SMCRA, 
based  on  the  approved  program.  However,  in 
this  rule,  OSM  has  carved  out  a  limited 
exception  to  the  general  proposition,  to  the 
extent  necessary  to  give  reasonable  force  and 
effect  to  section  720.  while  maintaining  so  &r 
as  possible  State  primacy  procedures.  OSM 
believes  that  the  process  adopted  in  this  final 
rule  is  consistent  with  and  authorized  by 
Congress  under  the  Energy  Policy  Act,  and 
that  case  law  interpreting  other  provisions  of 
SMCRA  is  not  necessarily  dispositive. 

A  non-profit  organization  res]>onded 
on  May  8, 1995  (Administrative  Record 
No.  KY-1354),  with  several  comments. 
Because  of  Kentucky's  lack  of  statutory 
authority  to  mandate  replacement  of 
water  supplies  damaged  by 
imdergroimd  mining  prior  to  July  16, 
1994,  the  party  feels  OSM  should 
initiate  direct  enforcement.  The  Director 
agrees.  As  disctissed  in  the  Director's 
Decision  below,  the  Director  has 
decided  that  OSM  will  enforce  the 
provisi<ms  of  30  CFR  817.41(j)  for  the 
period  fit>m  October  24, 1992,  to  July 
16, 1994. 

The  party  commented  that  Kentucky 
should  be  placed  on  an  e)q>edited 
schedule  for  submission  of  a  State 
program  amendment  which 
incorporates  emergency  regulations  for 
immediate  implementation  of  the 
permitting  requirements  for  water 
replacement  and  subsidence  protection. 
The  IXrector  recognizes  that  Kentucky 
needs  to  amend  its  administrative 
regulations  and  accepts  Kentucky's 
proposed  schedule  for  the  development 
and  promulgation  of  amendments.  As 
discussed  in  section  I.C.  above,  by  letter 
dated  Jtme  2, 1995.  Kentucky  proposes 
to  amend  its  regulations  to  be  consistent 
with  the  revised  Federal  regulations.  By 
August  15, 1995,  it  plans  to  begin  the 
promulgation  process  by  submitting  to 
its  LRC  a  Notice  of  Intent  to  promulgate 
regulations  on  water  supply 
replacement  and  subsidence. 


The  party  also  recommends  that  the 
implementation  of  the  subsidence  and 
water  replacement  rules  should  be  an 
oversight  topic  (special  study)  for  at 
least  the  first  two  years  of 
implementation.  The  Director  notes  that 
OSM  will  continue  to  consider  special 
studies  of  interest  to  its  stakeholders  as 
required  by  OSM's  Directive  REG-8 
which  establishes  the  procedures  for 
conducting  oversight.  The  State  will  be 
required  to  enforce  the  provisions  of  its 
approved  program  while  OSM  will 
conduct  normal  oversight  using  the  ten- 
day  notice  process  if  necessary. 

'The  party  recommends  that  all  citizen 
complaints  relating  to  the  water  loss  or 
subsidence  provisions  that  are  the 
subject  of  this  notice  be  logged  and 
tracked  by  OSM  to  assure  proper 
implementation  of  the  Energy  Policy 
Act.  The  Director  notes  that  the  LFO  has 
compiled  a  list  of  all  water  loss 
complaints  received  after  October  24, 
1992,  and  each  complaint  will  be 
evaluated.  Since  Kentucky  has 
equivalent  provisions  to  the  Federal 
subsidence  regulations,  the  Director 
notes  that  State  will  enforce  those 
provisions  while  OSM  will  conduct 
normal  oversight  using  the  ten-day 
notice  process,  if  necessary. 

The  party  feels  that  in  those  cases 
when  the  State  has  previously 
Investigated  a  complaint,  the  ten-day 
notice  process  should  not  be  used  prior 
to  Federal  investigation  and 
enforcement.  The  Director  does  not 
agree  and  reiterates  his  response  to  the 
comment  above.  For  all  subsidence- 
related  complaints  and  for  those  water 
replacement-related  complaints  where 
damage  occurred  after  July  16,  1994, 
OSM  will  conduct  normal  oversight 
using  the  ten-day  notice  process,  if 
necessary. 

The  party's  last  comment  concerned 
the  permitting  process.  It  recommends 
that  pending  submission  of  the  State 
program  anlendment,  i£  Kentucky  does 
not  modify  the  permitting  process 
immediately  through  the  use  of  existing 
language  in  the  State  program  to  require 
additional  groundwater  and  subsidence 
information,  OSM  should  demand  that 
each  permittee  be  required,  prior  to 
permit  issuance,  to  develop 
groundwater  and  subsidence 
information  for  OSM's  approval  prior  to 
permit  issuance.  Failing  this,  individual 
enforcement  actions  should  be  taken. 
The  Director  does  not  agree.  Kentucky 
has  jurisdiction  over  the  regulation  of  its 
surface  coal  mining  operations.  Through 
the  30  CFR  732.17  process,  the  Director 
will  notify  Kentucky  of  required 
changes  to  its  program. 

Director's  decision.  Based  on  the 
information  provided  by  Kentucky, 


discussions  held  with  the  State  on  June 
14, 1995,  and  the  comments  discussed 
above,  the  Director  has  decided  that  the 
enforcement  of  the  underground  coal 
mine  subsidence  control  and  water 
replacement  requirements  in  Kentucky 
will  be  accomplished  by  State  and  OSM 
enforcement--Option  #4.  Kentucky  will 
enforce  its  provisions  that  correspond  to 
the  Federal  regulations  at  30  CFR 
817.41(c)(2)  pertaining  to  the  repair  or 
compensation  of  material  damage 
resulting  from  subsidence.  Kentucky  has 
statutory  provisions  in  place  that 
correspond  to  the  Federal  regulations 
and  has  the  authority  to  implement  its 
provisions  for  all  imdergroimd  activities 
conducted  after  October  24, 1992. 
Kentucky  will  also  enforce  its 
provisions  that  correspond  to  the 
Federal  regulations  at  30  CFR  817.41(j) 
pertaining  to  water  replacement  for  the 
period  after  July  16, 1994.  It  has 
statutory  provisions  in  place  iliat 
correspond  to  the  Federal  regulations 
and  has  the  authority  to  implement  its 
provisions  lor  all  underground  mining 
activities  conducted  after  July  16, 
1994 — the  effective  date  of  Kentucky's 
statutory  provisions  for  water 
replacement.  For  those  underground 
mining  activities  conducted  after 
October  24, 1992,  and  before  July  16, 
1994,  OSM  will  enforce  the  provisions 
of  30  CFR  817.41(j)  because  Kentucky 
does  not  have  the  statutory  authority  to 
retroactively  apply  water  replacement 
requirements  to  water  losses  prior  to  the 
effective  date  of  its  statute. 

If  circumstances  within  Kentucky 
change  significantly,  the  Director  may 
reassess  this  decision.  Formal 
reassessment  of  this  decision  would  be 
addressed  by  Federal  Register  notice. 

Dated:  July  24, 1995. 
Allen  D.  Klein, 

Regional  Director.  Appalachian  Regional 
Coordinating  Center. 

[FR  Doc.  95-18581  Filed  7-27-95;  8:45  am] 
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30  CFR  Parts  920  and  938 

IMaryland  and  Pennsylvania  Regulatory 
Programs 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Notice  of  decision. 

summary:  OSM  is  announcing  its 
decision  on  initial  enforcement  of 
underground  coal  mine  subsidence 
control  and  water  replacement 
requirements  in  Maryland  and 
Permsylvania.  Amendments  to  the 
Surface  Mining  Control  and 


Reclamation  Act  of  1977  (SMCRA)  and 
the  implementing  Federal  regulations 
require  that  underground  coal  mining 
operations  conducted  after  October  24, 
1992:  Promptly  repair  or  compensate  for 
subsidence-caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  dwellings  and  related 
structures;  and  promptly  replace 
drinking,  domestic,  and  residential 
water  supplies  that  have  been  adversely 
affected  by  underground  coal  mining. 
After  consultation  with  Maryland  and 
Pennsylvania  and  consideration  of 
public  comments,  OSM  has  decided  that 
initial  enforcement  in  Maryland  will  be 
accomplished  through  the  State 
enforcement  and  in  Permsylvania 
through  Slate  and  OSM  enforcement. 
EFFECTIVE  DATE:  July  28, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Rieger,  Acting  Director, 
Harrisburg  Field  Office,  OSM. 
Harrisburg  Transportation  Center,  Third 
Floor,  Suite  3C,  4th  and  Market  Streets, 
Harrisburg,  Peimsylvania  17101, 
Telephone:  (717)  782-4036. 

SUPPLEMENTARY  INFORMATION: 

A.  The  Energy  Policy  Act 

Section  2504  of  the  Energy  Policy  Act 
of  1992,  Pub.  L.  102-486, 106  Stat.  2776 
(1992)  added  new  section  720  to 
SMCRA.  Section  720(a)(1)  requires  that 
all  underground  coal  mining  operations 
promptly  repair  or  compensate  for 
subsidence-caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  residential  dwellings  and 
related  structures.  Repair  of  damage 
includes  rehabiUtation,  restoration,  or 
replacement  of  the  structures  identified 
in  section  720(a)(1),  and  compensation 
must  be  provided  to  the  owner  in  the 
full  amount  of  the  reduction  in  value  of 
the  damaged  stntetures  as  a  result  of 
subsidence.  Section  720(a)(2)  requires 
prompt  replacement  of  certain 
identified  water  supplies  if  those 
supplies  have  been  adversely  affected 
.    by  underground  coal  mining  operations. 
These  provisions  requiring  prompt 
repair  or  compensation  for  damage  to 
structures,  and  prompt  replacement  of 
water  supplies,  went  into  effect  upon 
passage  of  the  Energy  PoUcy  Act  on 
Octolwr  24, 1992.  As  a  result, 
underground  coal  mine  permittees  in 
States  with  OSM-approved  regulatory 
programs  are  required  to  comply  with 
these  provisions  for  operations 
conducted  after  October  24, 1992. 

B.  The  Federal  Regulations 
Implementing  the  Energy  Policy  Act 

On  March  31.  1995,  OSM 
promulgated  regulations  at  30  CFR  Part 
817  to  implement  the  performance 
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standards  of  secticms  720(a)  (1)  and  (2) 
of  SMCRA  (60  PR  16722). 

30  CFR  817.121(c)(2)  requires  in  part  that: 
The  permittee  must  promptly  repair,  or 
compensate  the  owner  for,  material  damage 
resulting  &om  subsidence  caused  to  any  non- 
commercial building  or  occupied  residential 
dwelling  or  structure  related  thereto  that 
existed  at  the  time  of  mining.  *  *  *  The 
requirements  of  this  paragraph  apply  only  to 
subsidence-related  damage  caused  by 
underground  mining  activities  conducted 
aflerOctober24. 1992. 
30  CFR  817.41(i)  requires  in  part  that: 

The  permittee  must  promptly  replace  any 
drinking,  domestic  or  residential  water 
supply  that  is  contaminated,  diminished  or 
interrupted  by  underground  mining  activities 
conducted  after  October  24, 1992,  if  the 
aOected  well  or  spring  was  in  existence 
before  the  date  the  regulatory  authority 
received  the  permit  application  for  the 
activities  causing  the  loss,  contamination  or 
interruption. 

Alternative  OSM  enforcement 
decisions.  30  CFR  843.25  provides  that 
by  July  31, 1995,  OSM  will  decide,  in 
consultation  with  each  State  regulatory 
authority  with  an  approved  program, 
how  enforcement  of  the  new 
requirements  will  be  accomplished.  As 
discussed  in  the  April  10, 1995,  Federal 
Register  (60  FR  18046)  and  as  reiterated 
below,  enforcement  could  be 
accomplished  through  the  30  CFR  Part 
732  State  program  amendment  process, 
or  by  State,  OSM,  or  joint  State  and 
OSM  enforcement  of  the  requirements. 

(1)  State  program  amendment  process.  If 
the  State's  promulgation  of  regulatory 
provisions  that  are  counter{}art  of  30  CFR 
817.41(j)  and  817.121(c)(2)  is  imminent,  the 
number  and  extent  of  underground  mines 
that  have  operated  in  the  State  since  October 
24, 1992,  is  low,  the  number  of  complaints 
in  the  State  concerning  section  720  of 
SMCRA  is  low,  or  the  State's  investigation  of 
subsidence-related  complaints  has  been 
thorough  and  complete  so  as  to  assure 
prompt  remedial  action,  then  OSM  could 
decide  not  to  directly  enforce  the  Federal 
provisions  in  the  State.  In  this  situation,  the 
State  would  enforce  its  State  statutory  and 
regulatory  provisions  once  it  has  amended  its 
program  to  be  in  accordance  with  the  revised 
SMCRA  and  to  be  consistent  with  the  revised 
Federal  regulations.  This  program  revision 
process,  which  is  addressed  in  the  Federal 
regulations  at  30  CFR  Part  732,  is  commonly 
referred  to  as  the  State  program  amendment 
process. 

(2)  State  enforcement.  If  the  State  has 
statutory  or  regulatory  provisions  in  place  . 
that  correspond  to  all  of  the  requirements  o'f  \ 
the  above-described  Federal  regulations  at  3^ 
CFR  817.41(j)  and  817.121(c)(2)  and  the  State 
has  authority  to  implement  its  statutory  and 
regulatory  provisions  for  all  underground 
mining  activities  conducted  after  October  24, 
1992,  then  the  State  would  enforce  its 
provisions  for  these  operations. 

(3)  Interim  direct  OSM  enforcement.  If  the 
State  does  not  have  any  statutory  or 


regulatory  provisions  in  place  that 
correspond  to  the  requirements  of  the  Federal 
r^ulations  at  30  CFR  817.41(j)  and 
817.121(c)(2),  then  OSM  would  enforce  in 
their  entirety  30  CFR  817.41(j)  and 
817.121(c)(2)  for  all  imderground  mining 
activities  conducted  in  the  State  after  October 
24, 1992. 

(4)  State  and  OSM  enforcement.  If  the  State 
has  statutory  or  regulatory  provisions  in 
place  that  correspond  to  some  but  not  all  of 
the  requirements  of  the  Federal  regulations  at 
30  CFR  817.4(j)  and  817.121(cH2)  and  the 
State  has  authority  to  implement  its 
provisions  for  all  underground  mining 
activities  conducted  after  October  24, 199^, 
then  the  State  would  enforce  its  provisions 
for  these  operations.  OSM  woxild  then 
enforce  those  provisions  30  CFR  817.4I(j) 
and  817.121(c)(2)  that  are  not  covered  by  the 
State  provisions  fcH'  these  operations. 

If  the  State  has  statutory  or  regulatory 
provisions  in  place  that  correspond  to  some 
but  not  all  of  the  requirements  of  the  Federal 
regulations  at  30  CFR  817.41(j)  and 
817.121(c)(2)  and  if  the  State's  authority  to 
enforce  its  provisions  applies  to  operations 
conducted  on  or  after  some  date  later  than 
October  24, 1992,  the  State  would  enforce  its 
provisions  for  these  operations  on  and  after 
the  provisions'  effective  date.  OSM  would 
then  enforce  30  CFR  817.41(j)  and 
817.121(c)(2)  to  the  extent  the  State  statutory 
and  regulatory  provisions  do  not  include 
correspK3nding  provisions  applicable  to  all 
underground  mining  activities  conducted 
after  October  24. 1992;  and  OSM  would 
enforce  those  provisions  of  30  CFR  817.41(j) 
and  817.121(c)(2)  that  are  included  in  the 
State  program  but  are  not  enforceable  back  to 
October  24, 1992,  for  the  time  period  from 
October  24, 1992,  until  the  effective  date  of 
the  State's  rules. 

As  described  in  items  (3)  and  (4) 
above,  OSM  could  directly  enforce,  in 
total  or  in  part,  the  applicable  Federal 
regulatory  provisions  until  the  State 
adopts  and  OSM  approves  under  30 
CFR  part  732,  the  State's  cotmterparts  to 
the  reqtiired  provisions.  However,  as 
discussed  in  item  (1)  above,  OSM  could 
decide  not  to  initiate  direct  Federal 
enforcement  but  rather  to  rely  instead 
on  the  30  CFR  part  732  State  program 
amendment  process. 

In  those  situations  where  OSM 
determined  that  direct  Federal 
enforcement  was  necessary,  the  ten-day 
notice  provisions  of  30  CFR  843.12(a)(2) 
would  not  apply.  That  is,  when  on  the 
basis  of  a  F^eral  inspection  OSM 
determined  that  a  violation  of  30  CFR 
817.41(j)  or  817.121(c)(2)  existed,  OSM 
would  issue  a  notice  of  violation  or 
cessation  order  without  first  sending  a 
ten-day  notice  to  the  State. 

Also  under  direct  Federal 
enforcement,  the  provisions  of  30  CFR 
817.121(c)(4)  would  apply.  This 
regulation  states  that  if  damage  to  any 
noncommercial  building  or  occupied 
residential  dweUing  or  structure  related 
thereto  occins  as  a  result  of  earth 


movement  within  an  area  determined  by 
projecting  a  specified  angle  of  draw 
from  the  outermost  boundary  of  any 
undergroimd  mine  woriungs  to  the 
surface  of  the  land  (normally  a  30 
degree  angle  of  draw),  a  rebuttable 
presvunption  exists  that  the  permittee 
caused  the  dam^. 

Lastly,  imder  mrect  Federal 
enforcement,  OSM  would  also  enforce 
the  new  definitions  at  30  CFR  701.5  of 
"drinking,  domestic  or  residential  water 
supply,"  "material  damage,"  "non- 
commercial building,"  "occupied 
dwelling  and  structures  related  thereto," 
and  "replacement  of  water  supply"  that 
were  adopted  with  the  new 
underground  mining  performance 
standards.  

OSM  would  enforce  30  CFR  817.41(j), 
817.121(c)  (2)  and  (4),  and  30  CFR  701.5 
for  operations  conducted  after  October 
24, 1992.     • 

C  Enforcement  in  Maryland 

Maryland  program  activity, 
requirements,  and  enforcement.  By 
letter  to  Maryland  dated  December  13, 
1994,  OSM  requested  information  that 
would  be  useful  in  determining  how  to 
implement  section  720(a)  of  SMCRA 
and  the  implementing  Federal 
regulations  in  Maryland  (Administrative 
Record  No.  MD-570.0).  By  letter  dated 
March  29, 1995.  Maryland  responded  to 
this  request  (Administrative  Record  No. 
MI>-570.1). 

Maryland  stated  that  four 
imderground  coal  mines  were  active  in 
Maryland  after  October  24, 1992. 
Maryland  indicated  that  existing  State 
program  provisions  at  Maryland  Nattual 
Resowces  Article  7,  Subtitle  5A,  §  7- 
5A-05.1,  §  7-5a-05.2  and  COMAR 
08.20.13.09B,  08.20.13. 09C  are  adequate 
State  counterparts  to  section  720(a)  of 
SMCRA  and  die  implementing  Federal 
regulations.  Maryland  explained  that  it 
will  enforce  these  State  program 
provisions  In  accordance  with  Maryland 
Natural  Resoiuces  Article  7  elective 
October  24, 1992.  Maryland  has 
investigated  eight  citizen  complaints 
alleging  subsidence-caused  structural 
damage  or  water  supply  loss  or 
contamination  as  a  result  of 
imdergroimd  mining  operations 
conducted  after  October  24, 1992.  To 
date,  Maryland  has  made 
determinations  that  the  single  structtiral 
damage  complaint  was  unrelated  to 
subsidence  and  that  two  water  supply 
complaints  were  not  impacted  by  the 
mining  operations.  In  the  five  other 
water  supply  complaints  Maryland 
determined  the  water  supplies  were 
impacted  by  underground  mining  and 
the  mining  company  satisfactorily 
replaced  these  supplies. 


Comments.  On  April  10, 1995,  OSM 
published  in  the  Federal  Register  (60 
FR  18046)  an  opportimity  for  a  public 
hearing  and  a  request  for  public 
conunent  to  assist  OSM  in  making  its 
decision  on  how  the  underground  coal 
mine  subsidence  control  and  water 
replacement  requirements  should  be 
implemented  in  Maryland.  The 
comment  period  closed  on  May  10, 
1995.  Because  OSM  did  not  receive  a 
request  for  one,  OSM  did  not  hold  a 
ptmlic  hearing.  Following  are 
summaries  of  all  substantive  comments 
that  OSM  received,  and  OSM's 
responses  to  them. 

A  mining  association  responded  on 
May  12, 1995  (Administrative  Record 
No.  MD-571.01).  The  party  stated  that 
the  enforcement  alternatives 
incorporating  total  or  partial  direct 
interim  Federal  enforcement  (Items  (3) 
and  (4)  in  section  I.B.  above)  have  no 
statutory  basis  in  SMCRA  and  are  not 
consistent  with  Congress'  intent  in 
creating  section  720  of  SMCRA.  The 
party  also  commented  that  the  waiving 
of  ten-day  notice  procedures  imder 
direct  Federal  enforcement  is  not 
consistent  with  Federal  case  law.  OSM 
does  not  agree  with  the  commenter's 
assertions,  and  it  addressed  similar 
comments  in  the  March  31, 1995, 
Federal  Register  (60  FR  16722, 16742- 
16745).  These  concerns  about  direct 
Federal  enforcement  are  moot  issues  in 
Maryland  because  the  Regional  Director 
has  decided,  as  set  forth  below,  not  to 
implement  an  enforcement  alternative 
induding  direct  Federal  enforcement. 

A  mine  operator  responded  on  May  8, 
1995  (Administrative  Record  No.  MD- 
571.03).  The  party  commented  that  the 
water  replacement  and  subsidence 
repair  provisions  that  are  \^e  subject  of 
this  notice  are  already  in  e^ffect  in 
Maryland.  The  Director  agrees. 

Director's  Decision.  Based jon  the 
information  provided  by  Maryland  and 
the  comments  discussed  above,  the 
Director  has  decided  that  enforcement 
of  the  imderground  coal  mine 
subsidence  control  and  water 
replacement  requirements  in  Maryland 
will  be  accomplished  by  State 
enforcement — option  #2.  Maryland  has 
provisions  at  sections  7-5A-05.1  and  7- 
5A-05.2  of  its  statutes  and  sections 
08.20.13.09  B  and  C  of  its  regulations  in 
place  that  correspond  to  all  of  the 
requirements  of  the  Federal  regulations 
at  30  CFR  817.41(j)  and  817.121(c)(2). 
Maryland  also  has  the  authority  to 
implement  its  provisions  for  all 
underground  mining  activities 
conducted  after  October  24,  1992. 

If  circumstances  within  Maryland 
change  significantly,  the  Director  may 
reassess  this  decision.  Formal 


reassessment  of  this  decision  would  be 
addressed  by  Federal  Register  notice. 

D.  Enforcement  in  Pennsylvania 

Pennsylvania  program  activity, 
requirements,  and  enforcement.  By 
letter  to  Peimsylvania  dated  December 
13, 1994,  OSM  requested  information 
that  would  be  useful  in  determining 
how  to  implement  section  720(a)  of 
SMCRA  and  the  implementing  Federal 
regulations  in  Pennsylvania 
(Administrative  Record  No.  PA-835.00). 
By  letter  dated  January  24, 1995, 
Pennsylvania  responded  to  this  request 
(Administrative  Record  No.  PA-835.01). 

Pennsylvania  stated  that  120 
bituminous  undergroimd  coal  mines  are 
permitted  and  that  60  of  these  are 
currently  producing  coal.  In  the 
anthracite  field,  there  are  approximately 
115  permitted  underground  mining 
operations  of  which  50  to  75  operations 
are  currently  producing  coal. 
Pennsylvania  stated  that  Act  54, 
amending  the  Pennsylvania  Bituminous 
Mine  Subsidence  and  Land 
Conservation  Act  (BMSLCA)  became 
effective  on  August  21, 1994.  This 
amendment  to  BMSLCA  does  address 
water  supply  replacement  and 
subsidence  damage  repair  or 
compensation,  but  certain  provisions  do 
not  mirror  the  Federal  Energy  Policy  Act 
of  1992  portions  estabUshing  section 
720  of  SMCRA. 

Specifically,  Pennsylvania  stated  in 
the  January  24,  1995,  response  that 
BMSLCA  does  not  include  water 
replacement  and  repair  of  subsidence 
damage  in  the  following  situations. 

Water  Supply  Replacement 

•  Cases  where  water  supplies  were 
impacted  between  October  24, 1992, 
and  August  21, 1994. 

•  Cases  where  affected  water  suppUes 
are  located  in  the  anthracite  coalfields. 

•  Cases  where  landov^rners  entered 
voluntary  agreements  allowing  their 
suppUes  to  be  impacted.  ^ 

•  Cases  where  impacts  occurred  more 
than  three  years  after  completion  of  coal 
extraction. 

•  Cases  where  affected  water  sources 
are  used  to  supply  agricultural  irrigation 
systems  constructed  after  August  20, 
1994. 

•  Cases  where  the  property  owner 
failed  to  report  the  water  supply 
problem  writhin  two  years  of  its 
occurrence. 

•  Cases  where  the  mine  operator  was 
denied  access  to  conduct  a  pre-mining 
or  post-mining  survey  of  the  water 
supply  and  no  pre-mining  quality  and 
quantity  information  is  available. 

•  Cases  where  a  mine  operator 
purchased  the  property  or  compensated 


the  property  owner  rather  than  replace 
the  supply. 

Repair  or  Compensate  for  Subsidence 
Damage 

•  Cases  where  dwellings  were 
constructed  after  April  27, 1966,  and 
damaged  prior  to  August  21, 1994. 

•  Cases  where  dwelUngs  constructed 
after  August  21, 1994,  are  damaged  prior 
to  the  time  when  coverage  commences 
under  BMSLCA  (dwellings  which  are 
built  after  August  21,  1994,  and  between 
permitting  actions  are  not  covered  by 
repair  compensation  requirements  until 
the  next  permit  renewal). 

•  Cases  where  the  mine  operator  was 
denied  access  to  conduct  a  pre-mining 
or  post-mining  survey  of  the  damaged 
structure. 

•  Cases  involving  noncommercial 
buildings  where  the  damaged  buildings 
were  not  used  by  the  public,  accessible 
to  the  public,  or  used  for  certain 
agriculture  purposes. 

The  Pennsylvania  Department  of 
Environmental  Resources  (P.\DER) 
states  that  it  has  authority  to  investigate 
complaints  of  structural  damage  and 
water  loss  caused  by  underground 
mining  operations  conducted  after 
October  24,  1992.  Peimsylvania,  as 
discussed  above,  has  authority  to 
provide  repair  or  compensation  for 
subsidence  related  structural  damage 
and  water  supply  replacement  for 
bituminous  coalfield  residents  after 
August  21, 1994.  Pennsylvania  does  not 
have  the  authority  to  fully  implement 
section  720(a),  in  the  anthracite 
coalfield  or  for  bituminous  coalfield  for 
the  time  period  October  24, 1992, 
through  August  21, 1994.  Pennsylvania 
will  require  at  least  one  year  to  make  the 
necessary  statutory  changes. 

Pennsylvania  has  investigated  91 
citizen  complaints  alleging  subsidence- 
related  structural  damage  or  water 
supply  loss  or  contamination  as  a  result 
of  underground  mining  operations 
conducted  after  October  24,  1992.  To 
date,  Pennsylvania  has  completed 
review  and  made  a  final  determination 
on  87  with  4  pending  further  study. 

PADER  has  determined  that  2 
complaints  regarding  structural  damage 
were  unrelated  to  underground  mining 
and  the  remaining  19  were  the  result  of 
subsidence  due  to  mining  conducted 
after  October  24.  1992.  PADER  reports 
that  investigations  of  70  water  supply 
complaints  resulted  in  finding  that  60 
were  unrelated  to  underground  mining 
conducted  after  October  24,  1992  and  6 
water  supplies  were  determined  to  have 
been  affected  by  mining.  Four  water 
supply  complaints  are  currently  under 
review  with  no  determination  as  to 
impacts  from  underground  mining. 
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By  letter  dated  May  4, 1995 
(Administrative  Record  No.  PA-83S.11), 
Pennsylvania  expressed  its  intention  to 
implement  as  much  of  the  Federal 
regulations  as  possible,  to  the  extent  of 
its  law.  It  agreed  to  investigate  all 
subsidence-related  compl^ts  and  take 
remedial  action  and  will  defer  to  OSM 
in  those  situations  where  the  Federal 
rules  provide  greater  relief  for  the 
complainant.  Program  changes  will  be 
made,  as  necessary,  through  the 
program  amendment  process. 

Comments.  On  April  10. 1995,  OSM 
published  in  the  Federal  Register  (60 
FR 18046)  an  opportunity  for  a  public 
hearing  and  a  request  for  public 
comment  to  assist  OSM  in  making  its 
decision  on  how  the  undergroimd  coal 
mine  subsidence  control  and  water   . 
replacement  requirements  should  be 
implemented  in  Pennsylvania.  The 
comment  period  closed  on  May  10, 
1995.  Because  Pennsylvania  did  not 
receive  a  request  for  one,  OSM  did  not 
hold  a  pubUc  hearing.  Following  are 
simmiaries  of  all  sulratantive  comments 
that  OSM  received,  and  OSM's 
responses  to  them.  Although  12 
commenters  responded,  only  4 
specifically  addressed  the 
implementation  options  as  requested  in 
the  Federal  Register  Notice.  The  others 
addressed  general  provisions  of 
Pennsylvania's  regulatory  program  or 
Pennsylvania  Act  54  implementation  or 
wrote  to  endorse  the  position  of  the 
industry  organization  who  responded 
on  May  5, 1995. 

A  mming  organization  responded  on 
May  12, 1995  (Administrative  Record 
No.  PA-835.16).  The  party  stated  that 
the  enforcement  alternatives 
incorporating  total  or  partial  direct 
interim  Fedwal  enforcement  (Items  (3) 
and  (4)  in  section  LB.  above)  have  no 
statutory  basis  in  SMCRA  and  am  not 
consistent  with  Congress'  intent  in 
creating  section  720  of  SMCRA. 
Specifically,  the  party  commented  that 
SMCRA  contains  various  statutory 
procedures  for  the  amendment, 
preemption,  and  substitution  of  Federal 
enforcement  of  State  programs  (sections 
503,  505,  and  521(b))  that  should  be 
used  in  lieu  of  direct  interim  Federal 
enforcement. 

In  response  to  this  comment,  OSM's 
position  remains  as  was  stated  in  the 
March  31, 1995,  preamble  for  the 
Federal  regulations  at  30  CFR  843.25 
which  in  part  implement  section  720  of 
SMCRA: 

OSM  has  concluded  that  it  is  not  clear 
from  the  legislation  or  legislative  history, 
how  Congress  intended  that  section  720  was 
to  be  implemented,  in  light  of  existing 
SMCRA  provisions  for  State  primacy.  Thus, 
OSM  has  a  certain  amoimt  of  flexibility  in 


implementing  section  720.  After  weighing 
these  considerations,  OSM  intends  to 
implement  section  720  promptly,  but  will 
pursue  Federal  enforcement  without 
undermining  State  primacy  under  SMCRA. 

(60  FR  16722, 16743).  Using  this 
rationale,  OSM  concludes  that  there  is 
no  inconsistency  in  its  implementation 
of  section  720  of  SMCRA  with  sections 
503,  505,  and  521(b)  of  SMCRA. 

Further,  the  party  commented  that 
Congress'  intent  was  that  agreements 
between  coal  mine  operators  and 
landowners  would  be  used  to  ensure 
that  the  protective  standards  of  section 
720  of  SMCRA  woiUd  occur  ralher  than 
enforcement  by  State  regulatory 
authorities  and  OSM  The  party  did  not 
supply  any  legislative  history  to  support 
this  conclusion,  and  the  plain  language 
of  section  72Q  of  SMCRA  does  not 
support  this  conclusion. 

Lastly,  the  party  conunented  that  the 
waiving  of  ten-day  notice  procedures  in 
implementing  diiBct  Federal 
enforcement  is  not  consistent  with 
Federal  case  law.  OSM  does  not  agree 
with  the  commenter's  assertion.  Tlie 
following  response  to  a  similar 
comment  in  the  March  31, 1995, 
Federal  Register  (60  FR  16722, 16742- 
16745)  also  applies  to  this  comment. 

(The  commenter  stated  that]  the  proposal 
to  provide  for  direct  Federal  enforcement 
ignores  Federal  case  low  which  indicates 
that,  as  a  general  proposition,  the  State 
program,  not  SMCRA,  is  the  law  within  the 
State.  OSM  recognizes  that,  under  existing 
rules  implementing  SMCRA,  States  with 
approved  regularly  programs  have  primary 
responsibility  for  implementing  SMCRA, 
based  on  the  approved  program.  However,  in 
this  rule,  OSM  has  carved  out  a  limited 
exmption  to  the  general  proposition,  to  the 
extent  necessary  to  give  reasonable  force  and 
effect  to  section  720,  while  maintaining  so  far 
as  possible  State  primacy  procedures.  OSM 
believes  that  the  process  adopted  in  this  final 
rule  is  consistent  with  and  authorized  by 
Congress  under  the  Energy  Policy  Act,  and 
that  case  law  interpreting  other  provisions  of 
SMCRA  is  not  necessarily  disp>08itive. 

A  second  industry  organization 
responded  oh  May  5, 1995 
(Administrative  Record  No.  PA-835.13). 
The  party  recommended  that  OSM 
pursue  enforcement  through  the  State 
program  amendment  process.  The 
Director  does  not  agree  for  the  following 
reasons:  (a)  although  Pennsylvania's 
regulatory  program  provides  similar 
protections  to  those  afibrded  by  30  CFR 
817.41(j)  and  817.121(c)(2),  it  does  not 
have  comparable  provisions  to  all  of  the 
Federal  requirements  and  Pennsylvania 
will  require  one  year  or  more  to  make 
the  necessary  changes  through  the 
amendment  process,  (b)  the  number  of 
undergroimd  coal  operations  is  not  low, 
and  (c)  the  number  of  complaints 


pertaining  to  sect^n  720  of  SMCRA  is 
now  low.  The  Directw  also  notes  that 
the  party  states  that  "for  all  practical 
purposes,  the  Pennsylvania  program  is 
already  as  effective  as  section  720  and 
OSM's  implementing  regulations." 
However,  Pennsylvania  has  itself 
acknowledged  that  it  Act  54  lacks  water 
replacement  and  subsidence  provisions 
contained  in  SMCRA  and  the 
accompanying  Federal  regtdations  (60 
FR  18048).  The  party  also  contends  that 
complaints  or  reports  of  violations  do 
not  indicate  a  chronic  or  pervasive 
problem  requiring  direct  Federal 
enforcement  or  interim  enforcement  and 
concludes  that  the  State  program 
amendment  process  is  the  best 
enforcement  option  for  Pennsylvania. 
The  Director  notes  that  although  the 
State  performed  initial  investigations  of 
32  water  supply  and  structural  damage 
complaints,  die  absence  of  additional 
program  provisions  prevented 
additional  State  action  to  ensure 
compliance  with  all  provisions  of  the 
Federal  regulations.  For  the  reasons 
specified  in  the  Director's  Decision 
below,  the  Director  has  decided  that 
enforcement  in  Pennsylvania  will  be 
best  accomplished  through  joint  OSM 
and  State  enforcement.  As  noted  above, 
however,  the  State  will  investigate  all 
subsidence  related  complaints  and  take 
remedial  action.  The  State  will  only 
refer  to  OSM  in  those  situations  where 
the  Federal  provisions  provide  greater 
relief  for  the  complainant 

A  citizens'  group  responded  on  May 
8, 1995  (AdmLiistrative  Record  No.  PA- 
835.03).  The  party's  comments  were 
divided  into  two  sections:  (1)  changes  it 
believes  are  necessary  to  make  the 
Pennsylvania  prt>gram  as  effective  as  the 
Federal  rules,  and  (2)  interim 
enforcement.  The  Director  notes  that  the 
comments  presented  in  the  first  section 
pertain  to  alleged  deficiencies  in 
Pennsylvania  Act  54.  The  majority  of 
the  comments  in  section  two  pertains 
more  directly  to  the  implementation 
options  presented  in  the  Federal 
Register  Notice.  The  party  states  that 
Pennsylvania  cannot  qualify  for  options 
one  or  two.  It  believes  OSM  has  a 
responsibility  to  see  that  all  complaints 
in  die  "gap"  period  are  investigated. 
The  party  also  commented  that  full 
compensation  be  made  to  homeowners 
by  the  permittee  regardless  of  any  prior 
agreements  between  homeowners  and 
operators.  The  party  recommended  that 
when  OSM  begins  direct  enforcement,  it 
shoidd  handle  ell  cases  of  water  loss 
and  subsidence  damage  dealing  with 
occupied  dwellings  and  structures. 
Pennsylvania  should  handle  those 
provisions  not  addressed  by  the  Federal 


regiUations.  The  Directw  agrees,  in  part, 
with  the  comments  presented  above.  As 
explained  in  the  Director's  Decision 
below,  the  Director  notes  that  OSM  will 
directly  enforce  those  provisions  of  the 
Federal  regtdations  at  30  CFR  817.41(j) 
and  817.121(c)(2)  for  which  die  State 
does  not  have  comparable  provisions 
and/or  the  authcnity  to  enforce. 
Specifically,  for  those  underRrotmd 
mining  activities  conducted  between 
October  24, 1992,  and  August  21, 1994. 
The  State  will  enforce  its  provisions  tor 
which  it  has  authority.  Specifically,  for 
those  underground  mining  activities 
conducted  idter  August  21, 1994. 

A  citizens'  group  responded  on  May 
10. 1995  (Administrative  Record  No. 
PA-835.04).  The  party  commented  that 
a  strict  timefivme  shotdd  be  established 
for  submission  of  a  State  program 
amendment  which  incorporates  all  the 
provisions  of  the  Energy  Policy  Act.  The 
Director  recognizes  that  Pennsylvania 
may  need  to  amend  its  program.  As 
discussed  above,  by  letter  dated  May  4,1 
995,  Pennsylvania  intends  to  utilize  the 
State  program  amendment  process  to 
make  its  program  no  less  effective  than 
the  Federal  regulations.  The  Director 
finds  the  732  State  program  amendment 
process  adequate  to  address  potential 
deficiencies  in  the  State  program.  The 
Director  also  notes  that  OSM  will 
support  the  State's  program  by  enforcing 
the  provisions  of  the  Energy  Policy  Act 
of  1992  for  which  the  Pennsylvania 
program  lacks  counterparts.  The  party 
also  recommends  that  the 
implementation  of  the  subsidence  and 
water  replacement  rules  be  an  oversight 
(special  fund)  for  at  least  the  first  two 
years  of  implementation.  The  Director 
notes  that  OSM  will  continue  to 
consider  special  studies  of  interest  to  its 
stakeholders  as  required  by  OSM's 
Director  REG-8  which  establishes  the 
pnx»dures  for  conducting  oversight. 
The  State  will  be  required  to  enforce  the 
provisions  of  its  approved  program 
while  OSM  will  conduct  oversight  using 
the  ten-day  notice  process,  if  necessary. 

The  party  recommends  that  all  citizen 
complaints  relating  to  water  loss  or 
subsidence  that  are  the  subject  of  this 
notice  be  logged  and  tracked  by  OSM  to 
assure  proper  implementation  of  the 
Energy  PoUcy  Act.  For  those  complaints 
previously  investigated  by  the  State,  the 
party  feels  the  ten-day  notice  procedure 
should  not  be  used.  'The  Director  notes 
the  OSM's  Harrisburg  Field  Office  has 
compiled  a  list  of  all  complaints 
received  after  October  24, 1992,  and 
each  will  be  evaluated.  For  those 
complaints  where  damage  occurred  after 
August  21, 1994,  OSM  will  conduct 
normal  oversight  using  the  ten-day 
notice  process,  if  necessary. 


The  party's  last  comment  concerns 
the  permitting  process.  It  recommends 
that  pending  submission  of  a  State 
program  amendment,  if  Pennsylvania 
does  not  modify  the  permitting  process 
immediately  through  the  use  of  existing 
language  in  the  State  program  to  require 
additicHial  groundwater  and  subsidence 
information,  OSM  shoidd  demand  that 
each  permittee  be  required,  prior  to 
permit  issuance,  to  develop 
groundwater  and  subsidence 
information  for  OSM's  apprpval  prior  to 
permit  issuance.  Failing  this,  individual 
enforcement  actions  should  be  taken. 
The  Director  does  hot  agree. 
Pennsylvania  has  jurisdiction  over  the 
regidation  of  its  stirface  coal  mining 
operations.  Through  the  30  CFR  732.17 
program  amendment  process,  the 
Director  will  notify  Pennsylvania  of 
required  changes  to  its  prooam. 

Director's  Decision.  BasM  on  the 
information  provided  by  Pennsylvania, 
the  comments  discussed  above,  and  two 
informal  meetings  with  the  State,  the 
Director  has  decided  that  enforcement 
of  the  underground  coal  mine 
subsidence  control  and  water 
replacement  requirements  in 
Pennsylvania  ^NiVL  be  accomplished 
throu^  joint  State  and  OSM 
enforcement — option  #4.  Pennsylvania 
has  statutory  and  regidatory  provisions 
in  place  that  correspond  to  some  but  not 
all  of  the  requirements  of  the  Federal 
regulations  at  30  CFR  817.41(j)  and 
817.121(c)(2).  The  State's  autiiority  to 
enforce  its  provisions  applies  to 
operations  conducted  after  August  21, 
1994,  and  it  would  enforce  its 
provisions  for  these  operations.  OSM 
would  then  enforce  30  CFR  817.41(j) 
and  817.121(c)(2)  to  the  extent  die  State 
statutory  and  regulatory  provisions  do 
not  include  corresponding  provisions 
applicable  to  all  imderground  mining 
activities  conducted  after  October  24, 
1992. 

If  circumstances  within  Pennsylvania 
change  significanUy,  the  Director  may 
reassess  this  decision.  Formal 
reassessment  of  this  decision  would  be 
addressed  by  Federal  Register  notice. 

Dated:  )uly  24, 1995. 
Allen  D.  Klein, 

Regiona]  Director,  Appalachian  Regional 
Coordinating  Center. 
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30  CFR  Part  946 

Virginia  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 


ACTION:  Notice  of  decision. 


SUMMARY:  OSM  is  announcing  its 
decision  on  initial  enforcement  of 
tmderground  coal  mine  subsidence 
control  and  water  replacement 
requirements  in  Virginia.  Amendments 
to  the  Siuiace  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA)  and 
the  implementing  Federal  regulations 
require  that  imderground  coal  mining 
o[>erations  conducted  after  October  24, 
1992:  Prompdy  repair  or  compensate  for 
subsidence-caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  dwellings  and  related 
structures  and  promptly  replace 
drinking,  domestic,  and  residential 
water  supplies  that  have  been  adversely 
affected  by  underground  coal  mining. 
After  consultation  with  Virginia  and 
consideration  of  public  comments,  OSM 
has  decided  that  initial  enforcement  in 
Virginia  will  be  accomplished  through 
State  enforcement. 
EFFECTIVE  DATE:  July  28, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  E.  Stone,  Acting  Director,  Big 
Stone  Gap  Field  Office,  Office  of  Surface 
Mining  Ridclamation  and  Enforcement, 
P.O.  Drawer  1217,  Big  Stone  Gap, 
Virginia  24219,  Telephone:  (703)  523- 
4303. 

SUPPlfMENTARY  INFORMATXM: 

A.  The  Energy  Policy  Act 

Section  2504  of  the  Energy  PoUcy  Act 
of  1992,  Pub.  L.  102-486. 106  Stat.  2776 
(1992)  added  new  section  720  to 
SMCRA.  Section  720(a)(1)  requires  that 
all  underground  coal  mining  operations 
promptly  repair  or  compensate  for 
subsidence-caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  residential  dwellings  and 
related  structures.  Repair  of  damage 
includes  rehabilitation,  restoration,  or 
replacement  of  the  structures  identified 
in  section  720(a)(1),  and  compensation 
must  be  provided  to  the  owner  in  the 
full  amount  of  the  reduction  in  value  of 
the  damaged  structures  as  a  result  of 
subsidence.  Section  720(a)(2)  requires 
prompt  replacement  of  certain 
identified  water  supplies  if  those 
supplies  have  been  adversely  affected 
by  underground  coal  mining  operations. 

These  provisions  requiring  prompt 
repair  or  compensation  for  damage  to 
structures,  and  prompt  placement  of 
water  supplies,  went  into  effect  upon 
passage  of  the  Energy  Policy  Act  on 
October  24, 1992.  As  a  result, 
imderground  coal  mine  i}ermittees  in 
States  with  OSM-approved  regulatory 
programs  are  required  to  comply  with 
these  provisions  for  operations 
conducted  after  October  24, 1992. 
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B.  The  Federal  Regulatioiu 
Implementiiig  the  Energy  Policy  Act 

On  March  31, 1995.  OSM 
promulgated  regulations  at  30  CFR  Part 
817  to  implement  the  performance 
standards  of  sections  720(a)(1)  and  (2)  of 
SMCRA  (60  FR  16722). 

30  CFR  »17.112(cX2)  raquind  In  part  that: 
The  permittee  must  promptly  repair,  or 
compensate  the  owner  for,  material  damage 
resulting  from  subsidence  caused  to  any 
noncommercial  building  or  occupied 
imidential  dwelling  or  structvire  related 
thereto  that  existed  at  the  time  of  mining. 
•  *  *  The  requimnents  of  this  paragraph 
apply  only  to  subsidence-related  damage 
caused  by  undergrotand  mining  activities 
conducted  after  October  24. 1902. 
30  CFR  S17.41(j)  requires  in  part  that 
The  permittee  must  promody  replace  any 
drinking,  domestic  or  residential  water 
supply  that  is  contaminated,  diminished  or 
Interrupted  by  underground  mining  activities 
conducted  after  October  24, 1902,  if  the 
affected  well  or  spring  was  in  existence 
before  the  date  the  regulatory  authority 
received  the  permit  application  for  the 
activities  causing  the  loss,  contaminatioo  of 
interruption. 

.Alternative  OSM  enforcement 
decisions.  30  CFR  843.25  provides  that 
by  July  31, 1995,  OSM  will  decide,  in 
constiltatian  with  each  State  regulatory 
authority  with  an  approved  program, 
how  enforcement  of  the  new 
requirements  will  be  accomplished.  As 
discussed  in  the  April  7, 1995,  Fedard 
Register  (60  FR  17743)  and  as  reiterated 

below,  enforcement  could  be 

accomplished  through  the  30  CFR  Part 
732  State  program  tfnendment  process, 
» l^  State,  OSM,  or  joint  State  and 
OSM  enforcement  of  the  requirements. 

(1)  State  program  amendment.  If  tl>e  State's 
promulgation  of  regulatory  provisions  that 
are  counterpart  to  30  CFR  817.41())  and 
817.121(c)(2)  is  imminent,  the  number  and 
strong  underground  mines  that  have  operated 
ia  tiie  State  since  October  24, 1992,  is  low, 
the  number  of  complaints  in  the  State 
concerning  section  720  of  SMCRA  is  low,  or 
the  State's  investigation  of  subsidence-related 
complaints  has  been  through  and  complete 
so  as  to  assure  prompt  remedial  action,  then 
OSM  will  provide  any  to  directly  toforce  the 
Federal  provisions  in  the  State.  In  this 
situation,  the  State  would  enforce  its  State 
statutory  and  regulatory  provisions  onee  it 
has  amended  its  propwn  to  be  in  accordance 
with  the  revised  SMCRA  and  to  be  consistent 
with  the  revised  Federal  regulations.  This 
program  revision  process,  which  is  addressed 
in  the  Federal  regulations  at  30  CFR  Part  732, 
is  commonly  referred  to  as  the  State  program 
amendment  process. 

(2)  State  enforcement.  If  the  State  has 
statutory  or  regulatory  provisions  in  place 
that  correspond  to  all  m  the  requirements  of 
the  above-descrthad  Fe«krat  reguiettoDS  at  30 
CFR  S17.41(j)  uad  •17.121(cX2)  and  the  State 
has  authflrity  te  Bnpiwaeat  is  statutory  aad 
f  pr*visi0ns  ior  all       ' 


mining  activities  conducted  after  October  24, 
1992.  then  the  State  would  enforce  its 
provisions  for  these  ojjerations. 

(3)  Interim  direct  OSM  enforcement.  If  the 
State  does  not  have  any  statutory  or 
regulatory  provisions  in  place  that 
ctHtespond  to  the  requirements  of  the  Federal 
regulations  at  30  CFR  ai7.41(j)  and 
S17.121(c)(2),  than  OSM  would  enforce  in 
their  entirety  30  CFR  817.41(j)  and 
817.121(c)(2)  for  all  underground  mining 
activities  conducted  in  the  State  after  October 
24, 1902. 

(4)  State  and  OSM  enforcement  If  the  State 
has  statutory  or  regulatory  provisions  in 
place  that  correspond  to  some  but  not  all  of 
the  requirements  of  the  Federal  regulations  at 
30  CFR  817.41(i)  and  817.121(cX2)  and  the 
State  has  authority  to  implement  ita 
provisions  for  all  under^ound  raining 
activities  conducted  after  October  24, 1992, 
then  tlie  State  would  enforce  its  provisions 
for  these  operations.  OSM  would  then 
enforce  those  provisions  of  30  CFR  817.41(j) 
and  817.121(cX2)  that  are  not  covered  by  the 
State  provisions  for  these  operations. 

If  the  State  has  statutory  or  regulatory 
provisions  in  place  that  correspond  to  some 
but  not  all  of  the  requirements  of  the  Federal 
regulations  at  30  CFR  817.41())  and 
817.121(c)(2)  and  if  the  State's  authority  to 
enforce  its  provisions  applies  to  operations 
conducted  on  or  after  some  date  later  than 
October  24, 1992,  the  State  would  enforce  iU 
provisions  for  these  operations  on  and  after 
the  i^ovisions'  effective  date.  OSM  would 
then  enforce  M  CFR  817.41(i)  and 
817.121(c)(2)  to  the  extent  the  State  statutory 
and  regulatory  provisions  do  not  include 
corresponding^rovisions  applicahle  to  all 
undergrotmd  mining  activities  conducted 
after  October  24, 1992;  and  OSM  would 
enforce  those  provisions  of  30  CFR  817.41(j) 
and  817.121(c)(2)  that  are  included  in  the 
State  program  but  are  not  enforceable  back  to 
October  24, 1992,  for  the  time  period  from 
October  24. 1902,  imtil  the  effective  date  of 
the  State's  rules.  ' 

As  described  in  items  (3)  and  (4) 
above,  OSM  could  directly  enforce  in 
total  or  in  put  the  appUcable  Federal 
regulatory  provisions  until  the  State 
adopts  and  OSM  approves  under  30 
CFR  Part  732,  the  State's  counterparts  to 
the  required  provisions.  However,  as 
discussed  in  item  (1)  above,  OSM  could 
decide  not  to  initiate  direct  Federal 
enforcement  but  rather  to  rely  instead 
on  the  30  CFR  Part  732  State  program 
amendment^process. 

In  those  situations  where  OSM 
determined  that  direct  Federal 
enforcement  was  necessary,  the  ten-day 
notice  provisicMis  of  30  CFR  843.12(a)(2) 
would  not  apply.  That  is,  when  on  the 
basis  of  a  Federal  inspection  OSM 
determined  that  a  violation  of  30  CFR 
817.41(j)  or  •17.121(c)(2)  existed,  OSM 
would  issue  a  notice  of  violatiea  or 
oessatien  mdar  without  first  sending  a 
tes-day  notice  to  the  State. 
Also  uader  direct  Foderel 
•afoicement,  the  provisions  of  M  CFR 


817.121(cK4)  would  apply.  This 
regulation  states  that  if  damage  to  any 
noncommercial  building  or  occupied 
residential  dwelling  or  structure  related 
thereto  occurs  as  a  result  of  earth 
movement  within  an  area  determined  by 
projecting  a  specified  angle  of  draw 
from  the  outermost  boundary  of  any 
underground  mine  workings  to  the 
surface  of  the  land  (normally  a  30 
degree  angle  of  draw),  a  rebuttable 
presumption  exists  that  the  permittee 
caused  the  damage. 

Lastly,  under  direct  Fed««l 
enforcement.  OSM  would  also  enforce 
the  new  definitions  at  30  CFR  701.5  of 
"drinking,  domestic  or  residential  water 
supply,"  "material  damage,"  "non- 
comnieicial  building,"  "occupied 
dwelling  and  structures  related  thereto," 
and  "replacement  of  water  supply"  that 
were  adopted  with  the  new 
underground  mining  performance 
standards. 

OSM  would  enforce  30  CFR  817.41()). 
817.121(c)  (2)  and  (4),  and  30  CFR  701.5 
for  operations  conducted  after  October 
24, 1992. 

C  Enfisrconent  ia  Virginia 

Virginia  program  activity, 
requirements,  and  enforcement.  By 
letter  td  Virginia  dated  December  14. 
}MM,  OSM  requested  information  that 
would  be  useful  in  determining  how  to 
implement  section  720(a)  of  SMCRA 
and  the  implementing  Federal 
ngulations  in  Virginia  (Administrative 
Record  No.  VA-850).  By  letter  dated 
January  13, 1995,  Virginia  responded  to 
this  request  (Administrative  Record  No. 
VA-851). 

Virginia  indicated  that  existing  State 
program  provisions  at  Sections  45.1-243 
and  45.1-258  of  the  Code  of  Virginia  are 
adequate  State  counterparts  to  section 
720(aVof  SMCRA.  Virginia  explained 
that  it  v>rill  enforce  these  State  program 
provisions  effective  October  24, 1992. 
Virginia  also  provided  a  copy  of  DMLR 
memorandum  6-93  concerning 
intermediate  guidelines  for 
implementing  the  Virginia  law  until 
implementing  Virginia  regulations  are 
approved.  Section  480-03- 
19.817.121(c)(2)  of  the  Virginia  Coal 
Surface  Mining  Reclamation 
Regulations  concerning  subsidence 
control  has  been  used  by  Virginia  since 
December  26, 1990. 

OSM  records  show  that 
approximately  325  underground  coal 
mines  have  been  classified  as  active  in 
Virginia  since  October  24, 1992. 
Between  October  24,  1992,  and  January 
13, 1996,  Virginia  investigatod  262 
citizen  complaints  alleging  subsidence- 
caused  structural  damage  or  water 
supply  loss  (V  contamiiistnw  as  a  rosuh 
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of  imdergroimd  mining  operations.  As 
of  January  13, 1905,  Virginia  found  that 
a  violation  of  the  Act  existed  on  35  of 
the  complaints,  no  violation  of  the  Act 
existed  on  202  of  the  complaints,  and 
technical  reports  and  a  final  decision 
were  pending  on  25  complaints. 

On  May  10, 1995  (Administrative 
Record  Number  VA-856).  OSM  met 
with  the  Virginia  Division  of  Mined 
Land  Reclamation  (DMLR)  to  discuss 
implemmtation  issues  relative  to  the 
En«gy  Policy  Act  of  1992.  At  that 
meeting,  OSM  agreed  with  DMLR 
concerning  the  following  interpretation 
of  the  Virginia  pronam: 

•  Virginia  has  full  statutory  authority 
at  section  43.1-258.  of  the  Code  of 
Virginia  to  require  the  replacement  of 
drinking,  domestic  or  residential  water 
supplies  contaminated,  diminished  or 
interrupted  by  imderground  mining 
activities  conducted  after  October  24, 
1992. 

•  Virginia  has  full  authority  at  section 
480-03-19.817.121(C)(2)  of  the  Virginia 
Coal  Sur&ce  Mining  Reclamation 
Regulations  to  require  the  repair  or 
compensation  for  damage  to  non- 
commercial buildings  and  dwellings 
and  related  structures  resulting  from 
subsidence  caused  by  imdergroimd 
mining  activities  conducted  after 
October  24, 1992. 

Comments.  On  April  7, 1995,  OSM 
published  in  the  Federal  Register  (60 
FR  17743)  an  opportunity  for  a  public 
hearing  and  a  request  for  public 
comment  to  assist  OSM  in  making  its 
decision  on  how  the  underground  coal 
mine  subsidence  control  and  water 
replacement  requirements  ^ould  be 
implemented  in  Virginia.  The  comment 
.  period  closed  on  May  8, 1995.  Because 
OSM  did  not  receive  a  request  for  one, 
OSM  did  not  hold  a  public  hearing. 
Following  are  summaries  of  all 
substantive  comments  that  OSM 
received,  and  OSM's  responses  to  them. 

One  commenter  (Admuiistrative 
Record  Numbers  VA-862)  asserted  that 
the  enforcement  alternatives 
incorporating  total  or  partial  direct 
interim  Federal  enforcement  (items  (3) 
and  (4)  in  section  LB.  above)  have  no 
statutory  basis  in  SMCRA  and  are  not 
consistent  with  Congress'  intent  in 
creating  section  720  of  SMCRA.  The' 
party  also  commented  that  the  waiving 
often-day  notice  procediu«s  under 
direct  Federal  enforcement  is  not 
consistent  with  Federal  case  law.  A 
second  commenter  adopted  these 
comments  by  reference.  OSM  does  not 
agree  with  the  commenter's  assertions, 
and  it  addressed  similar  comments  in 
the  March  31, 1995,  Federal  Register 
(60  FR  16722, 16742-16745).  These 
concerns  about  direct  Federal 


enforcement  are  moot  issues  for  Virginia 
because  the  Regional  Director  has 
decided,  as  set  forth  below,  not  to 
implement  an  enforcement  alternative 
induding  direct  Federal  enforcement 
Another  commenter  stated  that  the 
Virginia  program  currently  has  adequate 
counterpart  provisions  in  place  and  has 
proper  authority  to  implement  the 
requirements  of  the  Energy  Policy  Act  of 
1992  in  Virginia  (Administrative  Record 
Number  VA-860).  The  party  also  stated 
that  Virginia's  investigations  of 
subsidence  related  complaints  has  been 
designed  to  msure  prompt  remedial 
action.  These  investigations,  the 
commenter  asserted,  have  been  deemed 
fair  by  both  the  mining  industry  and  the 
affected  public.  The  commenter 
concluded  that  initial  enforcement  of 
the  requirements  of  the  Energy  Policy 
Act  of  1992  in  Virginia  is  already  being 
accomplished  by  the  Virginia  program. 

One  commenter  requested  "interim 
direct  OSM  enforcement" 
(Administrative  Record  Number  VA- 
857).  The  commenter  asserted  that  even 
though  Virginia  has  statutory  and 
regulatory  provisions  in  place  that  are 
counterparts  to  the  Energy  Policy  Act  of 
1992,  Virginia  provides  inadequate 
protection  for  citizens  residing  in  the 
coalfields.  The  commenter  asserted  that 
Virginia  fails  to  attribute  subsidence  and 
water  loss  damages  of  any  extent  to 
underground  coal  mining  operations. 
The  commenter  asserted  that  subsidence 
damages  to  the  hydrologic  regime  and 
personal  property  (homes,  ponds, 
outbuildings,  etc.)  are  each  looked  at  by 
the  State  as  an  isolated  event  rather  than 
tied  together  to  show  the  wide  expanse 
of  subsidence  damage  in  Virginia.  On 
March  10, 1995  this  same  commenter 
requested  that  OSM  conduct  a  review  of 
the  Virginia  program  to  verify  similar 
allegations.  That  review  is  currently 
being  conducted  by  OSM  and  it  will 
address  the  commenter's  allegations 
concerning  the  Virginia  pra«ram. 

Director's  decision.  BasecT on  the 
information  discussed  above,  the 
Director  has  decided  that  enforcement 
of  the  underground  coal  mine 
subsidence  control  and  water 
replacement  requirements  in  Virginia 
will  be  accompUshed  through  State 
enforcement.  The  Director  has  made  this 
decision  after  soliciting  public  comment 
and  providing  opporttmity  for  public 
hearing  (no  requests  for  a  hearing  were 
received),  and  considering  information 
provided  by  Virginia  by  letters  dated 
January  13, 1995,  and  May  26, 1995,  and 
in  discussions  held  with  Virginia  on 
May  4. 1995.  The  Director  has 
concluded  that  under  the  Code  of 
Virginia  section  41.1-258,  the  State  has 
full  authority  to  require  the  replacement 


of  drinking,  domestic  or  residential 
water  supplies  ccmtaminated, 
diminished  or  interrupted  by 
underground  mining  activities 
conducted  after  October  24, 1992.  In 
addition,  Virginia  has  full  authority  at 
section  480-03-19.817.121(c)(2)  of  the 
Virginia  Coal  Sur&ce  Mining 
Reclamation  Regulations  to  require  the 
repair  or  compensation  for  dainage  to 
non-commerdal  buildings  and 
dwellings  and  related  structures 
resulting  from  subsidence  caused  by 
imdergroimd  mining  activities 
conducted  after  October  24, 1992. 
If  circumstances  within  Virginia 
change  significantiy,  the  Director  may 
reassess  this  decision.  Formal 
reassessment  of  this  decision  would  be 
addressed  by  Federal  Register  notice. 

Dated:  July  24, 1995. 
AUenD.KleiB. 

Regional  Director,  Appalachian  R^onal 
Coordinating  Center. 

[FR  Doc  95-18583  FUed  7-27-95;  8:45  am) 
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30  CFR  Part  948 

West  Virginia  Regulatory  Program 

AQENCY:  Office  of  Surfoce  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Notice  of  decision. 

SUMMARY:  OSM  is  announcing  its 
decision  on  initial  enforcement  of 
ilnderground  coal  mine  subsidence 
control  and  water  replacement 
requirements  in  West  Virginia. 
Amendments  to  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA)  and  the  implementing  Federal 
regulations  require  that  underground 
coal  mining  operations  conducted  after 
October  24, 1992:  Promptiy  repair  or 
compensate  for  subsidence-caused 
material  damage  to  noncommercial 
buildings  and  to  occupied  dwellings 
and  related  structures  and  promptiy 
replace  drinking,  domestic,  and 
residential  water  supplies  that  have 
been  adversely  affected  by  underground 
coal  mining.  After  consultation  with 
West  Virginia  and  consideration  of 
public  comments,  OSM  has  decided  that 
initial  enforcement  in  West  Virginia  will 
be  accomplished  through  State 
enforcement. 

EFFECTIVE  DATE:  July  28,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  C.  Blankenship,  Jr.,  Director, 
Charleston  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1027  Virginia  Street  East, 
Charleston,  West  Virginia  25301-2816, 
Telephone:  (304)  347-7158. 
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8UP(>LEie(TARY  MFOMMTION: 
A.  The  Energy  PoHcy  Act 

Section  2504  of  the  Eneigy  Poliqr  Act 
of  1992.  Pub.  L.  102-486, 106  Stat  2776 
(1992)  added  new  section  720  to 
SMCRA.  Section  720(a)(1)  requires  that 
all  underground  coal  wining  operations 
promptly  repair  or  compensate  for 
subsidence-caused  material  damage  to 
noncommercial  buildings  and  to 
occupied  residmitial  dwellings  and 
related  structures.  Repair  of  damage 
includes  rehabilitation,  restoration,  or 
replacement  of  the  structures  identified 
in  section  720(a)(1),  and  compensation 
must  be  provided  to  the  owmer  in  the 
full  amount  of  the  reduction  in  value  of 
the  damaged  structures  as  a  result  of 
subsidence.  Section  720(a)(2)  requires 
prompt  replacement  of  certain 
identified  water  supplies  if  those 
supplies  have  been  adversely  afCacted 
by  underground  coal  mining  operations. 

These  provisions  requiring  prompt 
repair  m  compensation  for  damage  to 
structures,  and  prompt  replacement  of 
water  supplies,  went  into  effect  upon 
passage  of  the  Energy  Policy  Act  on 
October  24, 1992.  As  a  residt, 
underground  coal  mine  permittees  in 
States  with  OSM-approved  regulatory 
programs  are  required  to  comply  with 
these  provisions  for  operations 
conducted  after  October  24, 1992. 

B.  The  Federal  Regulations 
Implementing  the  Energy  Policy  Act 

On  March  31. 1995,  OSM 
promulgated  regulations  at  30  CFR  Part 
817  to  implement  the  performance 
standards  of  sections  720(a)(1)  and  (2)  of 
SMCRA  (60  FR  16722). 

30  CFR  817.121(c)(2)  requires  in  part 
that: 

The  permittee  must  promptly  repair,  or 
compensate  the  owner  for,  material  damngB 
resulting  from  subsidence  caused  to  any 
noncommercial  building  or  occupied 
residential  dwelling  or  structure  related 
thereto  that  existed  at  the  time  of  mining. 
*  •  *  The  requirements  of  this  paragraph 
apply  only  to  subsidence-related  damage 
caused  by  underground  mining  activities 
conducted  after  October  24, 1992. 

30  CFR  81 7.41  (j)  requires  in  part  that: 

The  permittee  must  promptly  replace  any 
drinking,  domestic  or  residential  water 
supply  that  is  contaminated,  diminished  or 
interrupted  by  underground  mining  activities 
conducted  after  October  24, 1992,  if  the 
affected  well  or  spring  was  in  existence 
before  the  date  the  regulatory  authority 
received  the  permit  application  for  the 
activities  causing  the  loss,  contamination  or 
interruption. 

Alternative  OSM  enforcement 
decisions,  30  CFR  843.25  provides  that 
by  July  31, 1995,  OSM  will  decide,  in 
consultation  with  each  State  regidatory 
authority  with  an  approved  program, 


how  enforcement  of  the  new 
requirements  will  be  accomplished.  As 
discussed  in  the  April  11, 1005,  Federal 
Kegiatar  (60  FR  18381)  and  as  reiterated 
below,  enforcement  could  be 
accomplished  through  the  30  CFR  Part 
732  State  program  amendment  process, 
or  by  State,  0^f4,  or  joint  State  and 
OSM  enfaroement  of  the  requirements. 

(1)  State  program  amendment  process.  If 
the  State's  promulgation  of  regulatory 
(xovisions  that  are  counterpart  to  30  CFR 
817.41(j)  and  817.121(cX2)  is  imminent,  the 
number  and  extent  of  underground  mines 
tlut  have  operated  in  the  State  since  October 
24, 1992,  ia  low,  the  number  of  complaints 
in  the  State  concerning  section  720  of 
SMCRA  ia  low,  or  the  SUte's  investigation  of 
subsidence-related  complaints  has  been 
thorough  and  complete  so  as  to  assure 
prompt  remedial  action,  then  OSM  could 
decide  not  to  directly  enforce  the  Federal 
provisions  in  the  State.  In  this  situation,  the 
State  would  enforce  its  State  statutory  and 
regulatory  provisions  once  it  has  amended  its 
program  to  be  in  accordance  with  the  revised 
SMCRA  and  to  be  consistent  with  the  revised 
Fedetal  regulations.  This  program  revision 
process,  which  is  addressed  in  the  Federal 
regulations  at  30  CFR  Part  732,  is  conunonly 
refsiied  to  as  the  State  program  amendment 
process. 

(2)  State  enforcement  If  the  State  has 
statutory  or  regulatory  provisions  in  place 
tliat  correspond  to  all  of  the  requirements  of 
the  above-described  Federal  regulations  at  30 
CFR817.41(j)  and  817.121(c)(2)  and  the  Sute 
has  authority  to  Implement  its  statutcvy  and 
regulatory  provisions  for  all  underground 
mining  activities  conducted  after  October  24, 
1992,  then  the  State  would  enforce  its 
provisions  for  these  operations. 

f3)  Interim  direct  OSM  enforcement  If  the 
State  does  not  have  any  statutory  or 
regulatory  (ntivisions  in  place  that 
correspond  to  the  requirements  of  the  Federal 
regulations  at  30  CFR  817.41(j)  and 
817.121(c)(2).  then  OSM  would  enforce  in 
their  entirety  30  CFR  817.41(i)  and 
817.121(c)(2)  for  all  underground  mining 
activities  conducted  in  the  State  after  October 
24, 1992. 

(4)  State  and  OSM  enforcement  If  the  State 
has  statutory  or  regulatory  provisions  in 
place  that  correspond  to  some  but  not  all  of 
the  requirements  of  the  Federal  regulations  at 
30  CFR  817.41(j)  and  817.121(c)(2)  and  the 
State  has  authority  to  implement  its 
provisions  for  all  underground  mining 
activities  conducted  after  October  24, 1992, 
then  the  State  would  enforce  its  provisions 
for  these  operations.  OSM  would  then 
enforce  those  provisions  of  30  CFR  817.41(j) 
and  817.121(c)(2)  that  are  not  covered  by  the 
State  provisions  for  these  operations. 

If  the  State  has  statutory  or  regulatory 
provisions  in  place  that  correspond  to  some 
but  not  all  of  the  requirements  of  the  Federal 
regulations  at  30  CFR  817.41(j)  and 
817.121(c)(2)  and  if  the  State's  authority  to 
enforce  its  provisions  applies  to  oiierations 
conducted  on  or  after  some  date  later  than 
October  24, 1992,  the  State  would  enforce  its 
provisions  for  these  op>erations  on  and  after 
the  provision's  effective  date.  OSM  would 


then  enfioKe  30  CFR  817.41(i)  and 
817.121(c)(2)  to  the  extent  the  State  statutory 
and  regulatory  ptoviaknu  do  not  include 
canetpondii^  provisions  applicable  to  all 
underground  mining  activitiM  conducted 
after  October  24. 1992:  and  OSM  would 
enforce  those  provisions  of  30  CFR  817.41(j) 
and  817.121(cX2)  that  are  included  in  the 
State  program  but  are  not  enforceable  beck  to 
October  24, 1992.  for  the  time  period  firom 
October  24. 1992,  until  the  efiisctive  date  of 
the  State's  rules. 

As  described  in  items  (3)  and  (4) 
above,  OSM  could  directly  enforce  in 
total  or  in  part  the  applicable  Federal 
regulatory  provisions  tmtil  the  State 
adopts  and  OSM  approves  under  30 
CFR  Part  732.  the  State's  counterparts  to 
the  required  provisions.  However,  as 
discu^ed  in  item  (1)  above,  OSM  could 
decide  not  to  initiate  (Hrect  Federal 
enforcement  but  nther  to  rely  instead 
on  the  30  CFR  Part  732  State  program 
amendment  process. 

In  those  situations  where  OSM 
determined  that  direct  Federal 
enforcement  was  necessary,  the  ten-day 
notice  provisimis  of  30  CFR  843.12(a)(2) 
would  not  apply.  That  is,  when  on  the 
basis  of  a  Federal  inspection  OSM 
determined  that  a  violation  of  30  CFR 
817.41(j)  or  817.121(c)(2)  existed,  OSM 
would  issue  a  notice  of  violation  or 
cessation  order  without  first  sending  a 
ten-day  notice  to  that  State. 

Also  under  direct  Federal  

enforcement,  the  provisions  of  30  CFR 
817.121(c)(4)  would  apply.  This 
regulation  states  that  if  damage  to  any 
noncommercial  building  or  occupied 
residential  dwelling  or  structure  related 
thereto  occura  as  a  result  of  earth 
movement  within  an  area  determined  by 
projecting  a  specified  angle  of  draw 
from  the  outermost  boimdary  of  any 
undergroimd  mine  woiidngs  to  the 
surface  of  the  land  (normally  a  30 
degree  angle  of  draw),  a  rebuttable 
presumption  exists  that  the  permittee 
caused  the  damage. 

Lastly,  under  direct  Federal 
enforcement.  OSM  would  also  enforce 
the  new  definitions  at  30  CFR  701.5  of 
"drinking,  domestic  or  residential  water 
supply,"  "material  damage."  "non- 
commercial buildings,"  "occupied 
dwelling  and  structures  related  thereto," 
and  "replacement  of  water  supply"  that 
were  adopted  with  the  new 
underground  mining  performance 

standards.  

OSM  would  enforce  30  CFR  81 7.41  (j), 
817.121(c)(2)  and  (4).  and  30  CFR  701.5 
for  operations  conducted  after  October 
24. 1992. 

C  Enfbrconent  in  West  Virginia 

West  Virginia  program  activity, 
requirements,  and  enforcement.  By 
letter  to  West  Virginia  dated  December 


16, 1994,  OSM  requested  information 
that  wouid  be  useful  in  determining 
how  to  implement  section  720(a)  of 
SMCRA  and  the  implementing  Federal 
regulations  in  West  Virginia 
(Administrative  Record  No.  WV  965). 
By  letter  dated  January  11, 1995,  West 
Virginia  to  this  request  (Administrative 
Record  No.  WV  966). 

The  West  Virginia  Division  of 
Environmental  Protection  (WVDEP) 
notified  OSM  that  there  were 
approximately  650  active  underground 
coal  mines  operating  in  West  Virginia  at 
the  time.  West  Virginia  stated  that  it 
believed  the  existing  State  program 
provisions  are  adequate  to  fully 
implement  the  letter  and  intent  of 
section  720  of  SMCRA.  WVDEP  further 
explained  that  its  continued 
enforcement  of  its  State  program 
provisicms  at  sections  22A-3-14(b)(l) 
and  22A-3-24(b)  of  the  West  Virginia 
Code  and/or  West  Virginia  Code  of  State 
Regulations  (CSR)  sections  38-2-14.5(h) 
and  38-2-16.2  would  ensure 
compliance  with  section  720  of  SMCRA. 
West  Virginia  noted  that  section  22A- 
3-24(b)  of  the  West  Virginia  Code 
allows  for  a  waiver  of  water  replacement 
rights  by  current  landowners.  According 
to  WVDEP,  this  is  part  of  a  program 
amendment  that  is  under  review  by 
OSM. 

West  Virginia  also  acknowledges  that 
since  WVDEP  revised  its  rules  on  June 
1. 1991,  it  has  been  requiring  operators 
to  either  correct  material  damage 
resulting  from  subsidence  caused  to  any 
structure  or  facilities  by  repairing  the 
damage  or  compensate  the  owners  of 
such  structures  or  facilities  in  the  full 
amount  of  the  dimunition  in  value 
resulting  from  subsidence.  In  addition, 
West  Virginia  issued  a  policy  directive 
on  March  23. 1993,  which  provides  that 
permits  issued  before  Jime  1. 1991,  and 
which  have  a  waiver  to  subside  without 
liability  are  exempt  from  the  new 
requirements.  Permits  issued  prior  to 
June  1. 1991,  without  waivers  and  all 
permits  issued  after  that  date  are 
required  to  comply  with  the  revised 
regulations. 

OSM  estimates  that  West  Virginia  has 
investigated  approximately  190  citizen 
complaints  between  June  1, 1991,  and 
October  24. 1992,  and  approximately 
330  citizen  complaints  after  October  24, 
1992,  that  allege  subsidence-caused 
structural  damage  and/or  water  supply 
loss  or  contamination  as  a  result  of 
imderground  mining  operations.  To 
date.  West  Virginia  has  investigated 
these  complaints  and  determined  that 
the  problems:  (1)  Were  not  caused  by 
mining;  (2)  were  caused  by  mining  with 
resultant  enforcement  action/or 

te  measures  taken;  or  (3)  are 
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problems  under  continuing 
investigation  to  determine  whether 
caused  by  minuig. 

Upon  initial^view  of  the  West 
Vir^nia  program,  OSM  was  concerned 
that  the  State  did  not  have  adequate 
authority  to  fully  enforce  the  provisions 
of  the  Energy  Policy  Act  of  1992. 
Specifically,  the  State's  March  31, 1993, 
policy,  which  provides  that  permits 
issued  prior  to  June  1. 1991.  that  have 
waivers  to  subside  without  liability  do 
not  have  to  repair  or  compensate  owners 
for  material  damage  caused  by 
subsidence,  is  inconsistent  with  the 
Energy  PoUcy  Act  which  requires  repair 
or  compensation  for  subsidence  damage 
which  occurs  after  October  24, 1992.  In 
addition.  West  Virginia  Code  section 
22A-3-24(b)  and  State  regulations  at 
CSR  38-2-14.5(h)  authorize  the  waiver 
of  water  supply  replacement. 

On  June  30, 1995  (Administrative 
Record  Number  WV-996),  West  Virginia 
revised  its  subsidence  policy  procedures 
to  address  these  concerns,  llie  revised 
procedures  took  effect  on  July  10. 1995. 
The  revised  policy  reqtiires  ownera  of 
permits  with  waivera  issued  prior  to 
June  1. 1991,  to  repair  or  compensate 
owners  of  residential  dwellings  for 
subsidence  related  damage.  The  new 
pohcy  is  retroactive,  and  makes  all 
permits,  regardless  of  issuance  date, 
Uable  for  subsidence  damage  caused  by 
undergroimd  mining  that  occurred  after 
October  24, 1992. 

The  West  Virginia  program  currently 
contains  the  requirements  of  30  CFR 
817.41(j),  pertaining  to  replacement  of 
drinking,  domestic  or  residential  water 
supplies.  However,  in  those  cases  where 
the  owner  has  waived  replacement  of  a 
water  supply  West  Virginia's  program 
does  not  require  the  permit  applicant  to 
demonstrate  that  an  alternate  water 
source  is  available  which  is  equivalent 
in  quality  and  quantity  to  the  premining 
water  supply,  that  the  affected  water 
supply  was  not  needed  for  the  land  use 
in  existence  at  the  time  the  supply  was 
affected,  or  that  the  affected  water 
supply  is  not  esseitfial  to  achievem«it 
of  the  approved  postmining  land  use. 
These  demonstrations  are  all  required  as 
prerequisites  to  waiver  of  water 
replacement.pursuant  to  the  new 
Federal  definition  of  "replacement  of 
water  supply"  at  30  CFR  701.5.  West 
Virginia  has  stated  that  its  new  policy 
with  regard  to  water  replacement  and 
subsidence  repair,  effective  July  10. 
1995,  is  intended  to  address  the 
requirements  of  the  Energy  Policy  Act  of 
1992  and  the  accompanying  Federal 
regulations,  published  on  March  31. 
1995.  60  FR  16722.  With  the  exception 
of  the  water  replacement  waiver  criteria, 
the  West  Virginia  program  and 


accompanying  poUcy  doctunent  do 
contain  the  necessary  counterparts  to  30 
CFR  817.41(j)  to  allow  for  state 
enforcement  of  that  provision.  Further, 
the  Director  believes  that  the 
discrepancy  between  the  Federal 
regulations  and  West  Virginia's  program 
with  regard  to  water  replacement 
waivers  is  of  insufficient  magnitude  to 
warrant  direct  Federal  enforcement  of 
the  water  replacement  requirement.  The 
Director  reaches  his  conclusion  because 
he  believes  that  few  or  no-situations  are 
likely  to  arise  involving  imderground 
mining  and  waiver  of  water  supply 
replacement  where  the  approved 
postmining  land  use  is  residential. 
Therefore,  the  Director  finds  that  state 
enforcement  is  the  most  reasonable 
option  for  West  Virginia. 

Comments.  On  April  11. 1995,  OSM 
published  in  the  Federal  Register  (60 
FR  18381)  an  opportunity  for  a  public 
hearing  and  request  for  pubUc  comment 
to  assist  OSM  in  making  its  decision  on 
how  the  underground  coal  mine 
subsidence  control  and  water 
replacement  requirements  should  be 
implemented  in  West  Virginia.  The 
comment  period  closed  on  May  11, 
1995.  OSM  received  one  request  to 
conduct  a  hearing.  Although  the  party 
that  requested  the  hearing  subsequently 
withdrew  that  request,  a  public  meeting 
was  held  on  May  8. 1995.  at  the  OSM 
Area  Office.  Logan.  West  Virginia 
(Administrative  Record  Number  WV- 
977).  No  person  attended  to  speak  or 
discuss  recommendations  widi  OSM. 
One  individual  attended  only  as  an 
observer  to  the  activities.  A  summary  of 
the  meeting  was  entered  into  the 
administrative  record  (Administrative 
Record  Number  WV-977).  OSM 
received  three  comments  in  response  to 
its  notice.  Following  are  summaries  of 
all  the  substantive  comments  that  OSM 
received,  and  OSM's  responses  to  them. 

One  party  comment eo  that  the 
enforcement  alternatives  incorporating 
total  or  partial  direct  interim  Federal 
enforcement  (items  (3)  and  (4)  in  section 
B.  above)  have  no  statutory  basis  in 
SMCRA  and  are  not  consistent  with 
Congress'  intent  in  creating  section  720 
of  SMCRA  (Administrative  Record 
Number  WV-994).  The  party  also 
commented  that  the  waiving  of  ten-day 
notice  procedures  under  direct  Federal 
enforcement  is  not  consistent  with 
Federal  case  law.  OSM  does  not  agree 
with  the  commenter's  assertions,  and  it 
addressed  similar  comments  in  the 
March  31. 1995.  Federal  Register  (60  FR 
16722, 16742-16745).  These  cq^cems 
about  direct  Federal  enforcemeiu><e 
moot  issues  in  West  Virginia  becauK 
the  Regional  Director  has  decided,  as  set 
forth  below,  not  to  implement  an 
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enforcement  alternative  including  direct 
Federal  enforcement. 

Another  organization  commented  that 
West  Virginia  has  immediate  authority 
to  implement  the  provisions  of  the 
Energy  Policy  Act  of  1992  to  protect 
water  and  homes  from  damage  from 
imderground  mining  (Administrative 
Record  Number  WV-978).  To  get 
prompt,  strict  enforcement  of  the 
provisions  of  the  Energy  Policy  Act  the 
commenter  recommended  that  OSM  log 
and  track  all  water  loss  and  subsidence 
complaints  and  independently  assess 
the  State's  conclusions.  The  State  and 
OMS  have  agreed  to  set  up  a  joint  team 
to  review  all  the  complaints  relating  to 
subsidence  and  water  loss  filed  between 
October  24, 1992,  through  July  10. 1995. 
the  date  of  the  new  State  subsidence 
procedures  discussed  above.  However, 
since  West  Virginia  has  equivalent 
provisions  to  the  Federal  subsidence 
regulations  (with  the  subsidence 
procedures  policy  of  July  10, 1995)  it  is 
the  State's  responsibiUty  to  enforce 
those  provisions.  OSM  wiU  conduct 
normal  oversight  of  the  West  Virginia 
program  for  the  period  fcdlowing  July 
10. 1995,  using  the  ten-day  notice 
process  if  necessary. 

The  commenter  also  made  additional 
recommendations.  The  Regional 
EHrector  notes,  however,  the  subject  of 
the  comments  (baseline  groundwater 
well  sampling,  presubsidehce  survey 
requirements  at  30  CFR  784.20.  and 
timeframes  for  submitting  State 
amendments  to  fully  address  such  other 
requirements]  are  outside  the  scope  of 
this  notice. 

A  third  organization  commented  that 
although  West  Virginia  has  statutory 
and  regulatory  provisions  in  place  that 
correspond  in  some  ways  to  the 
requirements  of  the  Federal  law.  OSM 
should  select  joint  State  and  OSM  initial 
enforcement  of  the  provisions  of  the 
Energy  Policy  Act  of  1992  that  the  State 
has  not  yet  fully  addressed 
(Administrative  Record  Number  WV- 
981).  The  commenter  specifically  noted 
that  the  West  Virginia  program  currently 
allows  the  waiver  of  water  replacement 
rights  by  current  landowners,  and  that 
it  is  unclear  whether  the  State  means  to 
apply  the  requirements  of  the  Energy 
Policy  Act  only  to  "permits"  issued  on 
or  after  October  24, 1992,  or  to  all 
portions  of  operations  conducted  after 
October  24, 1992.  The  Regional  Director 
notes,  and  as  discussed  above,  the  State 
has  implemented  on  July  10. 1995,  new 
subsidence  policy  procedures  that 
address  the  commenter's  concerns. 
According  to  the  new  State  subsidence 
procedures,  all  permits,  regardless  of 
issuance  date,  are  liable  for  subsidence 
damage  caused  by  underground  mining 


that  occurred  after  October  24, 1992.  As 
for  the  waiver  language  at  West  Virginia 
Code  section  22A-3-24(b)  and  the  State 
regulations  at  CSR  38-2-14.5(h) 
concerning  the  waiver  of  water  supply 
replacement,  the  Regional  Director  notes 
that  the  West  Virginia  program  contains 
the  requirements  of  30  CFR  817.41(j) 
concerning  drinking,  domestic  or 
residential  water  supply.  The  Regional 
Director  notes  that  the  State  and  OSM 
will  jointly  review  all  the  complaints 
that  were  filed  between  October  24, 
1992,  and  July  10.  1995.  to  ensure  that 
the  State's  past  enforcement  actions 
complied  with  the  requirements  of  the 
Energy  Policy  Act  of  1992.  If  a 
complaint  was  filed  that  meets  the 
criteria  of  the  Energy  Policy  Act  of  1992. 
If  a  complaint  was  filed  that  meets  the 
criteria  discussed  above.  State  officials 
will  take  enforcement  action  to  require 
the  company  to  comply  with  the  new 
pohcy. 

The  commenter  also  provided 
comments  regarding  proof  of  damage 
through  presubsidence  surveys  and 
baseline  monitoring  and  delays  in 
program  implementation.  Thosa 
concerns  are  outside  the  scope  of  this 
document,  but  will  be  addressed  at  a 
later  date. 

Director's  decision.  Based  on  the 
information  provided  by  West  Virginia, 
discussions  held  with  the  State  on  July 
13, 1995,  and  the  conunents  discussed 
above,  the  Regional  Director  has 
decided  that  enforcement  of  the 
undergroimd  coal  mine  subsidence 
control  and  w^ter  replacement 
requirements  in  West  Virginia  will  be 
accomplished  through  State 
enforcement. 

OSM's  initial  concern  that  the  West 
Virginia  program  does  not  have 
adequate  auUiority  to  enforce  the 
provisions  of  the  Energy  PoUcy  Act  of 
1992  has  been  addresseid  by  the  State. 
On  July  10, 1995,  West  Virginia 
implemented  new  State  subsidence 
policy  procedures  that  require  repair  or 
compensation  for  subsidence  damage 
after  October  24, 1992.  consistent  with 
30  CFR  817.121(c)(2),  and  the  approved 
program  requires  replacement  of  water 
supphes  consistent  with  30  CFR 
817.41(j).  In  addition.  OSM  and  the 
State  will  jointly  review  all  the 
complaints  filed  between  October  24. 
1992.  through  July  10, 1995,  to  ensure 
that  the  State's  past  actions  with  regard 
to  these  complaints  are  consistent  with 
the  Energy  Policy  Act  of  1992. 

If  circumstances  within  West  Virginia 
change  significantly,  the  Regional 
Director  may  reassess  this  decision. 
Formal  reassessment  of  this  decision 
would  be  addressed  by  notice  in  the 
Federal  RegislM-. 


Dated:  )uly  24. 1995. 
Allen  D.KlBiii. 

Regional  Director,  Appalachian  Regional 

Coordinating  Center. 

(FR.Doc.  95-18584  Filed  7-27-95;  8:45  am) 
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ENVIRONMEMTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TN131-1-6794a;  TNI  36-1 -6795«:  TM137- 
1-«7968:  FWL-6257-61 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plans;  y 
Tennessee;  Basic  Motor  Vehicle 
inspection  and  Maintenance  Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION;  Direct  final  rule. 

4lMMARY:  EPA  is  approving  three  state 
implementation  plan  (SIP)  revisions 
submitted  on  March  17,  July  8  and  July 
13, 1994,  by  the  State  of  Tennessee, 
through  the  Tennessee  Air  Pollution 
Control  Division.  The  revisions 
submitted  March  17, 1994,  modify  the 
existing  basic  motor  vehicle  inspfction 
and  maintenance  (I/M)  program  in 
Davidson  Coimty  to  meet  the 
requirements  of  the  EPA  I/M 
regulations,  as  published  on  November 
5, 1992.  The  revisions  submitted  on  July 
8  and  July  13, 1994,  establish  and 
require  the  implementation  of  a  basic  1/ 
M  program  in  the  four  middle 
Tennessee  counties  of  Rutherford, 
Stunner,  WilUamson,  and  Wilson.  These 
coimties.  along  with  Davidson  Coimty, 
form  the  Nashville  ozone  nonattaiiunent 
area.  The  regulations  establishing  the  1/ 
M  program  constituted  the  July  8. 1994. 
submittal  while  the  nonregulatory 
components  of  the  program  were 
discussed  in  the  July  13,  1994, 
submittal. 

DATES:  This  final  rule  will  be  effective 
September  26, 1995  unless  adverse  or 
critical  fcomments  are  received  by 
August  28.  1995.  If  the  effective  date  is 
delayed,  timely  notice  wijl  be  pubUshed 
in  the  Federal  Register.  ( 
ADDRESSES:  Written  conunents  on  this 
action  should  be  addressed  to  Dale  Aspy 
at  the  EPA  Regional  office  listed  below. 

Copies  of  the  documents  relative  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  meike  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket),  U.S. 
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Environmental  Protectiaii  Agency. 

401  M  Street.  SW..  Washington.  DC 

20460. 
Environmental  Protectian  Agancy, 

Region  4.  Air  Propams  Branch.  345 

Courtland  Stieet.  IC. . 

Georgia  30395. 
Air  PoUiMion  Coatral  1 


FORRIR1I0I 
Aspy.UlWlii 

Ragulaioiyr 

Se^on.  Airl 

PeaticidmftTa 

Divisitm,  1 

Agency.  Regian  4. 345 1 

NE.,  Atlanta.  I 

telephone  number  is  404/347-3SU, 

extension  4214.  Refarence  file*  TN131. 

TN136  and  TN137. 

SUPPLEMBITAflY  MPORHATICN: 

L  Background 

The  Clean  Air  Act  as  amended  in 
1990  (the  Act)  requires  that  most  ozone 
nonattainment  areas  adopt  either 
"basic"  or  "enhanced"  I/M  programs, 
depending  on  the  severity  of  the 
problem  and  the  population  of  the  area. 
The  moderate  ozone  nonattaiimient 
areas,  plus  marginal  ozone  areas  with 
existing  or  previously  required  I/M 
programs,  fall  under  the  "basic"  I/M 
requirements.  Enhanced  programs  are 
required  in  serious,  severe,  and  extreme 
ozone  n(mattainment  areas  with  1980 
urbanized  populations  of  200.000  or 
more. 

The  Act  requires  states  to  make 
changes  to  improve  existing  I/M 
programs  or  to  implement  new  ones  for 
certain  nonattainment  areas.  Section 
182(a)(2)(B)  of  the  Act  directed  EPA  to 
publish  updated  guidance  for  state  I/M 
programs,  taking  into  consideration 
findings  of  the  Administrator's  audits 
and  investigations  of  these  programs. 
The  Act  further  requires  each  area 
required  to  have  an  I/M  program  to 
incorporate  this  guidance  into  the  SIP. 
Based  on  these  requirements,  EPA 
promulgated  I/M  regulations  on 
November  5. 1992  (57  FR  52950, 
codified  at  40  Code  of  Federal 
Regulations  (CFR)  51.350-51.373). 

Ilie  I/M  regiilation  establishes 
minimum  performance  standards  for 
basic  I/M  programs  as  well  as 
requirements  for  the  following:  network 


type  and  program  evaltiation;  adequate 
tools  and  resources;  test  frequency  and 
convenience;  vehicle  coverage;  test 
procedures  and  standards;  test 
equipment:  quality  control;  waivers  and 
oampBanoe  via  diagnostic  inspection; 
oomplianoe  enforcement; 
oompUanoe  enforcement 
ovanight:  quality  assurance; 
against  contractors, 
inspecton;  data  collection; 
and  repenting;  inspector 
or  certification; 
and  consimier 


repair 
plianoe  with  recall 
tw^ing;  SIP  revisions; 
deadlines.  The 
for  basic  I/M 
the  same  as  it  has 
I/Mpcdicy  was 
in  1978.  pursuant  to  the 

to  the  Clean  Air  Act. 
of  Tennesaee  contains  the 
HMhvina  iiftianizBd  area  which  is 

as  moderate  nonattaiiunent 
far  (none.  Section  51.372(b)(2)  of  the 
fadenl  I/M  regulation  (codified  at  40 
CFR  Part  51.372(b)(2))  required  affected 
states  to  submit  full  I/M  SIP  revisions 
that  met  the  requirements  of  the  Act  to 
EPA  bnr  November  15. 1993. 

On  March  17, 1994.  the  Davidson 
County  Health  Department,  through  the 
Tennessee  Air  Pollution  Control 
Division  (APCD),  submitted  a  SIP 
revision  addressing  required  changes  to 
the  existing  I/M  program  in  Davidson 
County.  The  major  changes  made  to  the 
Davidson  County  I/M  program  were  the 
elimination  of  the  exemption  for 
vehicles  over  12  model  years  old  and 
the  addition  of  a  three  point  anti- 
tampering  program.  The  proposed 
amendments  will  include  a  visual  check 
for  catalytic  converters,  gasoline  fuel 
inlet  restrictors  and  fuel  filler  caps,  and 
the  requirement  that  all  vehicles 
manufactvired  in  model  year  1975  or 
newer  be  tested  as  a  condition  of 
renewing  registration. 

On  July  8  and  July  13, 1994,  the  State 
of  Tennessee,  through  the  Tennessee 
APCD.  submitted  to  EPA  SIP  revisions 
for  a  basic  I/M  program  for  the  foiu 
coimties  surround^g  E)avidson  County. 
The  counties  of  Rutherford,  Simmer, 
Williamson,  and  Wilson  constitute  the 
remainder  of  the  Nashville  ozone 
nonattaiiunent  area.  An  I/M  program 
was  required  to  be  implemented  in  the 
urbanized  area,  which  includes  a 
portion  of  these  counties  by  the  1/M 
apphcability  requirements  which  were 
revised  in  40  CFR  Part  51.350  on 
November  5. 1992.  The  first  submittal 
was  for  the  purpose  of  adding  Chapter 
1200-3-29.  Li^t  Duty  Motor  Vehicle 
Inspection  and  Maintenance,  of  the 


Tennessee  Air  Regulation  to  the 
Tennessee  SIP.  The  second  submission 
was  made  to  add  all  required 
nonregulatory  elements  of  the  I/M 
program  to  the  SIP.  The  I/M  regulations 
were  approved  by  the  Tennessee  Air 
Pollution  Board  on  September  8, 1993, 
and  became  state  effective  on  June  29. 
1994.  Mandatory  vehicle  testing  in  the 
four  counties  of  Rutherford.  Sumner, 
Williamson,  and  Wilson  began  on 
December  1, 1994.  EPA  summarizes  the 
requirements  of  the  federal  I/M 
regulations  as  found  in  40  CFR  Part 
51.350-51.373  and  its  analysis  of  the 
state  submittal  below.  Parties  desiring 
additional  details  on  the  federal  I/M 
regulation  are  referred  to  the  November 
5, 1992,  Federal  Register  notice  (57  FR 
52950)  or  40  CFR  Part  51.350-51.373. 

n.  EPA's  Analysis  of  Middle  Tennessee 
Basicl/M  Program 

As  discussed  above,  section 
182(a)(2)(B)  of  the  Act  requires  that 
states  adopt  and  implement  updated 
regulations  for  I/M  programs  in 
moderate  and  above  ozone 
nonattainment  areas.  The  following 
sections  of  this  notice  summarize  the 
requirements  of  the  federal  1/M 
regulations  and  address  whether  the 
elements  of  the  State's  submittal  comply 
with  the  federal  rule. 

AppUcability^-40  CFR  51.350 

Section  182(b)(4)  of  the  Act  and  40 
CFR  51.350(a)(4)  require  that  any  area 
classified  as  moderate  ozone 
nonattainment  and  not  required  to 
implement  enhanced  I/M  under  40  CFR 
51.350(a)(1)  shall  implement  basic  I/M 
in  the  1990  Census-defined  urbanized 
nonattainment  area.  The  urbanized 
portion  of  the  Nashville  nonattainment 
area  contains  Davidson  County,  and 
sections  of  Rutherford  County,  Sumner 
County,  Williamson  County,  and  Wilson 
County.  Davidson  Coimty  has  operated 
an  I/M  program  since  1985  and 
submitted  on  March  17. 1994,  through 
the  Tennessee  APCD,  the  required 
revisions  to  that  program.  An  analysis  of 
the  urbanized  area  utilizing  the  revised 
provisions  of  this  section,  identified  the 
need  to  expand  the  current,  Davidson         . 
County  only  program,  to  include  the         ^ 
remainder  of  the  nonattainment  area. 
The  program  boundaries  described  in 
the  Tennessee  submittal  meet  the 
federal  I/M  requirements  under  section 
51.350  and  are  approvable. 

The  federal  I/M  regulation  requires 
that  the  state  program  shall  not  lapse 
prior  to  the  time  it  is  no  longer  needed. 
EPA  believes  that  a  program  that  does 
not  lapse  prior  to  the  attainment 
deadline  for  each  applicable  area  would 
meet  this  requirement.  The  attainment 
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date  for  the  Nashville  ozone 
nonattaiiunent  area  is  November  15. 
1996.  and  the  I/M  regulations  contained 
in  the  Tennessee  submittal  does  not 
establish  an  I/M  program 
implementation  simset  date  prior  to  the 
attainment  deadline. 

Basic  I/M  Perfonnance  Standard — 40 
CFR  51.352 

The  basic  1/M  program  must  be 
designed  and  implemented  to  meet  or 
exceed  a  minimum  peilormance 
standard,  which  is  expressed  as 
emission  levels  in  area-wide  average 
grams  per  mile  (gpm)  for  certain 
pollutants,  llie  performance  standard 
shall  be  established  using  local 
characteristics,  such  as  vehicle  mix  and 
local  foel  controls,  and  the  follovring 
model  I/M  program  parameters:  network 
type,  start  date,  test  frequency,  model 
year  coverage,  vehicle  type  coverage, 
exhaust  emission  test  type,  onissioa 
standards,  emisaiott  control  device, 
evaporative  system  function  checks, 
stringency,  waiver  rate,  compliance  rate 
and  evaluation  date.  The  emission 
levels  achieved  by  the  state's  program 
design  shall  be  calculated  using  the 
most  current  vertion,  at  the  time  of 
submittal,  of  the  EPA  mobile  source 
emission  factor  model.  At  the  time  of 
the  Tennessee  submittal  the  aioet 
currant  version  was  MOBILESa.  Areas 
shall  meet  or  exceed  the  perfwmance 
standard  for  the  pollutants  which  cause 
them  to  be  subject  to  basic  I/M 
recjpurements.  In  the  case  of  ossone 
nonattainment  areas,  the  perfonnance 
standard  must  be  met  for  both  NOx  and 
VOCs. 

The  Tennessee  submittal  for  the 
Davidson  County  I/M  propaa  includes 
the  following  program  design 
parameters: 

network  type— centralized,  test-only 

start  date— 1985 

test  frequency — annual 

model  year  coverage — 1975  and  later 

vehicle  type  roverage — light  gasoline 

powered  vehicles 
emission  test — Idle 

emission  standards — 1.2%  CX),  220  ppm  HC 
emission  control  device — Catalytic  converter, 

gas  cap,  fuel  inlet  restrictor 
stringency  (pre-1981  failure  nite)-^20% 
waiver  rate  (pre-81/81  and  newer) — 0%/0% 
compliance  rate — 98% 
evaluation  date{s) — January  1, 1997 

The  Tennessee  submittal  for  the  four 
additional  counties  includes  the 
following  program  design  parameters: 

network  type — centralized,  test-only 

start  date — 1995 

test  frequency — annual 

model  year  coverage — 1§75  and  later 

vehicle  type  coverage — light  gasoline 

powered  vehiclM 
emiasioB  teat — hUe 


emiasion  standards — 1.2%  00,  220  ppm  HC 
emission  control  device— Catalytic  converter, 

gas  cap,  fuel  inlet  restrictor 
stringency  (pre-1981  failure  rate) — 20% 
waiver  rate  (pre-81/81  and  newer) — 0%/0% 
ccmpliancs  rate — 98% 
evaluatku  data(s)— January  1, 1997 

The  Tennessee  program  design 
parameters  meet  the  federal  I/M 
regulations  and  are  approvable. 

The  emissicai  levels  achieved  by  these 
programs  were  modeled  using 
MOBILESa.  The  modeling 
demonstration  was  performed  correctly, 
used  local  characteristics  and 
demonstrated  that  the  program  design 
will  exceed  the  minimum  basic  I/M 
performance  standard,  expressed  in 
gpm,  for  VOCs  and  NOx  for  each 
milestone  and  tax  the  attainment 
deadline.  The  modeling  demonstration 
is  approvable. 

fMwmk  Typ»  and  Program 
Era/uotion— 40  CFR  51.353 

Basic  I/M  programs  can  be  operated  in 
a  centralized  test-only  format,  in  a 
decentralized  test  and  repair,  or  in  any 
hybrid  version  as  long  as  the  state  can 
demonstrate  that  the  selected  program  is 
effective  in  achieving  the  basic  I/M 
performance  standard.  The  Tennessee 
APCD  will  administer  a  centralized  I/M 
program  in  the  four  counties  previously 
identified  wiu\e  the  Davidson  Coimty 
Health  Department  will  continue  to 
administer  the  centralized  I/M  program 
in  that  county.  The  enhanced  program 
evaluation  requirements  of  this  section 
do  not  pertain  to  the  Tennessee  program 
as  it  is  a  basic  I/M  program.  The 
network  type  is  approvable. 

Adequate  Tools  and  Resources— 40  CFR 
51.354 

The  federal  regulation  requires  the 
state  to  demonstrate  that  adequate 
funding  of  the  program  is  available.  A 
portion  of  the  test  fee  or  separately 
assessed  per  vehicle  fee  shall  be 
collected,  placed  in  a  dedicated  fund 
and  used  to  finance  the  program. 
Alternative  funding  approaches  are 
acceptable  if  demonstrated  that  the 
funding  can  be  maintained.  Reliance  on 
funding  from  the  state  or  local  General 
Fund  is  not  acceptable  imless  doing 
otherwise  would  be  a  violation  of  the 
state's  constitution.  The  SIP  shall 
include  a  detailed  budget  plan  which 
describes  the  source  of  funds  for 
personnel,  program  administration, 
program  enforcement,  and  purchase  af 
equipment.  The  SIP  ^aU  also  detail  thfe 
number  of  personnel  dedicated  to  the 
quality  assurance  program,  data 
analysis,  program  administratioB. 
enforcement,  public  education  and 


assistance  and  other  necessary 
functions. 

The  Tennessee  program  is  to  be 
funded  by  direct  reimbursement  of  the 
primary  contractor  from  vehicle 
mspection  fees.  A  portion  of  the  vehicle 
inspection  fee  will  be  returned  to  APCD 
to  cover  the  cost  of  program  oversight 
and  will  be  sufficient  to  cover  the 
program  related  activities.  This  method 
meets  the  federal  regulation  and  is 
api»ovable.  The  submittal  demonstrates 
that  sufficient  funds,  equipment  and 
personnel  have  been  appropriated  to 
meet  program  operation  requirements. 
The  Tennessee  submittal  meets  the 
adequate  tools  and  resources 
requirements  set  forth  in  the  federal  1/ 
M  regulations. 

Test  Frequency  and  Convenience — 40 
CFR  51.355 

The  SW  shall  describe  the  test  year 
•election  scbmoe,  how  the  test 
frequmcy  is  integrated  into  the 
enforcemMit  process  and  shall  include  . 
the  fegal  authority,  regulations  or 
contract  provisions  to  implement  and 
enforce  tlie  test  frequency.  The  program 
shall  be  designed  to  provide  convenient 
service  to  the  motorist  by  ensuring  short 
wait  times,  short  driving  distances  and 
regular  testing  hours. 

The  Tennessee  and  Davidson  County 
I/M  regulations  provide  for  an  annual 
test  frequency  for  all  covered  vehicles. 
A  vriiicle  is  assigned  a  registration  ^ 

month.  The  vehicle  owner  mu^  present 
a  valid,  passing,  emissian  certificate  in 
order  to  renew  the  registration  of  the 
vehicle.  Ilie  emission  certificate  is  valid 
for  90  days  after  the  test.  The  program 
contractor  notifies  the  vehicle  owner 
when  their  vehicles  may  be  tested.  Hie 
program  also  defines  acceptable  wait 
times  in  the  contract.  Waiting  times 
shall  not  exaeed  a  daily  average  of  15 
minutes  for  mote  than  five  consecutive 
days.  If  this  time  is  exceeded,  the  state 
can  require  additional  lanes  to  be 
opened.  The  submittal  meets  the 
requirements  for  testing  frequency  and 
convenience. 

Vehicle  Coverage— 40  CFR  51.356 

The  performtmce  standard  for  l>asic  1/ 
M  programs  assumes  coverage  of  all 
1968  and  later  model  year  light  duty 
vehicles  tLDV)  and  light  duty  trucks 
(LDT)  up  to  8,500  pounds  gross  vehicle 
weight  rating  (GVWR),  and  includes 
vehicles  operating  on  all  fuel  types. 
Other  levels  of  coverage  may  be 
approved  if  the  necessary  emission 
reductions  are  achieved.  Vehicles 
registered  or  raqtured  (e  be  registered 
within  the  I/M  protean  area  boundaries 
and  fleets  primarily  operated  within  the 
I/M  ptogtam  area  bewndaries  and 


belonging  to  the  covered  model  3rears 
and  vehicle  classes  comprise  the  subject 
vehicles.  Fleets  may  be  officially 
inspected  outside  of  the  normal  I/M 
program  test  fedlities.  if  such 
alternatives  are  approved  by  the 
program  administration,  but  shall  be 
subject  to  the  same  test  reqtiirements 
using  the  same  qiudity  control  standards 
as  non-fleet  vehicles  and  shall  be 
inspected  in  independent,  test-cmly 
fedlitirt.  according  to  the  requirements 
of  40  CFR  Part  51.353(a).  Vehicles 
which  are  operated  on  federal 
installations  located  within  an  I/M 
program  area  shall  be  tested,  regardless 
of  whether  the  vehicles  are  registered  in 
the  state  or  local  I/M  area. 

The  federal  I/M  regulation  requires 
that  the  SIP  shall  include  the  legal 
authority  or  rule  necessary  to 
implement  and  enforce  the  vehicle 
coverage  requirement,  a  detailed 
description  of  the  niunber  and  types  of 
vehicfes  to  be  covered  by  the  program 
and  a  plan  for  how  those  vehicles  are  to 
be  identified  including  vehicles  that  are 
routinely  operated  in  the  area  but  may 
not  be  registered  in  the  area,  and  a 
description  of  any  special  exemptions 
including  the  percentage  and  niunber  of 
vehicles  to  be  impacted  by  the 
exemption. 

The  Davidson  Coimty  and  Tennessee 
I/M  regulations  require  all  1975  and 
newer  model  year  gasoline  powered 
vehicles  up  to  8,500  pounds  gross 
vehicle  weight  registered  in  Davidson, 
Rutherford,  Sumner,  Williamson,  and 
Wilson  Counties  except  motorcycles, 
and  vehicles  which  the  APCD 
Administrator  has  determined  shall  not 
be  tested  because  of  fuel  or  engine 
characteristics,  to  be  tested  annually. 
This  includes  light  duty  vehicles  and 
light  duty  trucks  up  to  8,500  pounds 
gross  vehicle  weight  rating,  llie  SIP 
submittals  contain  a  listing  of  the 
number  of  subject  vehicles  in  each 
county.  Quality  control  requirements 
apply  equally  to  both  the  centralized 
testing  stations  and  the  fieet  self  testers. 
Federally  owned  vehicles  are  subject  to 
the  testing  requirements.  Vehicles  from 
other  areas  may  be  tested.  Owners  of 
subject  vehicles  that  will  be  outside  of 
the  test  area  during  the  assigned  test 
period  may  request  an  extension. 
Howevor,  they  must  submit  the  vehicle 
for  an  emission  test  upon  return  to  the 
area. 

The  State's  plan  for  testing  fleet 
vehicles  is  acceptable  and  meets  the 
requirements  of  the  federal  I/M 
regulation. 


Test  Procedures  and  Standards— 40 
CFR  51.357 

Written  test  procedures  and  pass/fail 
standards  shall  be  established  and 
followed  for  each  model  year  and 
vehicle  type  included  in  the  program. 
Test  procedures  and  standards  are 
detailed  in  40  CFR  Part  51.357  and  in 
the  EPA  document  entitled 
"Recommended  I/M  Short  Test 
Procedures  For  the  1990's:  Six 
Alternatives." 

The  Tennessee  I/M  submittals  include 
a  description  of  the  test  prtx^dure  used 
in  the  Teimessee  I/M  program.  The 
program  contract  requires  an  idle  test 
procedure  to  be  utilized.  This  procedure 
is  an  EPA  short  test  procedure.  A 
vehicle  failing  the  initial  test  is 
preconditioned  at  2500  revolutions  per 
minute  for  about  25-30  seconds  and 
retested  at  idle.  These  test  procedures 
conform  to  EPA  approved  test 
procedures  and  are  approvable.  The 
State  I/M  regulation  establishes 
hydrocarbon  (HC)  and  carbon  monoxide 
(CO)  pass/fail  exhaust  standards  for  all 
test  procedtues  for  each  applicable 
model  year  and  vehicle  type.  The 
exhaust  standards  adopted  by  the  state 
conform  to  EPA  established  standards 
and  are  approvable. 

Test  Equipment — 40  CFR  51.358 

Computerized  test  systems  are 
required  for  performing  any 
measiuement  on  subject  vehicles.  The 
federal  I/M  regulation  requires  that  the 
state  SIP  submittal  include  written 
technical  specifications  for  all  test 
equipment  used  in  the  program.  The 
specifications  shall  describe  the 
emission  anal^  sis  process,  the  necessary 
test  equipment,  the  required  features, 
and  written  aoceptance  testing  criteria 
and  procedures. 

The  Davidson  County  and  Tennessee 
I/M  contracts  require  exhaust  analyzers 
that  meet  the  BAR90  perfcMinance 
specifications.  These  specifications 
require  the  use  of  computerized  test 
systems.  The  specifications  also  include 
perfonnance  features  and  functional 
characteristics  of  the  computerized  test 
systems  which  meet  the  federal  I/M 
regulations  and  are  approvable. 

(polity  Control— 40  CFR  51.359 

Quality  control  measures  shall  insure 
that  emission  measurement  equipment 
is  calibrated  and  mfiintained  properly, 
and  that  inspection,  calibration  records, 
and  control  charts  are  accurately 
created,  recorded  and  maintained. 

Section  8  of  the  contract  and  section 
8  of  the  Teimessee  APCD  portion  of  the 
SIP  submittal  discuss  quality  control 
and  assurance.  The  Davidson  County 


contract  also  discusses  these  items. 
These  portions  of  the  submittal  include 
the  quahty  control  requirements  for  the 
emission  measurement  equipment, 
record  keeping  requirements  and 
measures  to  maintain  the  security  of  all 
documents  used  to  establish  compliance 
with  the  inspection  requirements.  This 
portion  of  the  Tennessee  submittal 
compUes  with  the  quality  control 
requirements  set  forth  in  the  federal  1/ 
M  regulation  and  is  approvable. 

Waivers  and  Compliance  Via  Diagnostic 
Inspection — 40  CFR  51.360 

The  federal  I/M  regulation  allows  for 
the  issuance  of  a  waiver,  which  is  a 
form  of  compliance  with  the  program 
requirements  that  allows  a  motorist  to 
complyvWithout  meeting  the  appUcable 
test  standards. 

The  Davidson  County  and  Tennessee 
regulations  do  not  provide  for  waivere. 
These  provisions  meet  the  federal  I/M 
regulations  requirements  and  are 
approvable. 

Motorist  Compliance  Enforcement— 40 
CFR  51.361  - 

The  federal  regulation  requires  that 
compliance  dtiall  be  ensured  through 
the  denial  of  motor  vehicle  registration 
in  I/M  programs.  However,  a  basic  area 
may  use  an  alternative  enforcement 
mechanism  if  it  demonstrates  that  the 
alternative  will  be  as  elective  as 
registration  denial.  The  SIP  shall 
provide  information  concerning  the 
enforcement  process,  legal  authority  to 
implement  and  enforce  the  program,  a 
commitment  to  a  compliance  rate  to  be 
used  for  modeling  piuposes  and  to  be 
maintained  in  practice. 

The  Davidson  County  and  Tennessee 
I/M  regulations  provide  the  legal 
authority  to  implement  a  registration 
denial  enforcement  mechanism.  The 
County  Cleric's  office  can  not  issue  a 
registration  renewal  without  a  passing 
emission  test.  Section  9  of  the 
Tennessee  APCD  SIP  submittal  and 
Appendix  1  of  the  Davidson  County  SIP 
submittal  discuss  penalties  to  vehicle 
owners  not  complying  with  the 
requirement.  The  Etevidson  County. 
Health  Department  and  APCD  will 
conduct  reviews  in  their  respyective 
program  areas  of  the  Clerk's  office 
registration  to  insure  the  regulation  is 
enforced.  The  SIP  contains  a 
commitment  to  maintain  the  modeled 
compliance  rate  in  practice.  This 
portion  of  the  Tennessee  submittal 
meets  the  federal  requirements  and  is 
approvable.  r 
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Motorist  Compliance  Enforcement 
Program  Oversight— 40  CFR  51.362 

The  federal  I/M  regulatian  requires 
that  the  enforcement  program  shall  be 
audited  regularly  and  shall  follow 
effective  program  management 
practices,  including  adjustments  to 
improve  operation  when  necessary.  The 
SIP  shall  include  quality  control  and 
quality  assurance  procedures  to  be  used 
to  insure  the  effective  overall 
performance  of  the  enforcement  system. 
An  information  management  system 
shall  be  established  which  will 
characterize,  evaluate  and  enforce  the 
program. 

T^e  Davidson  County  and  Tennessee 
I/M  regulations  provide  the  legal 
authority  to  implement  a  registration 
denial  enforcement  system.  The 
Davidson  County  Health  Department 
and  Tennessee  APCD  will  audit  the 
Coimty  Qerk's  OfBce  to  insiire  the 
regulation  is  enforced.  This  portion  of 
the  Tennessee  submittal  meets  the 
federal  requirements  and  is  approvable. 

Quality  Assurance — 40  CFR  51.363 

An  ongoing  quality  assurance 
program  shall  be  implemented  to 
discover,  correct  and  prevent  fraud, 
waste,  and  abuse  in  the  program.  The 
program  shall  include  covert  and  overt 
performance  audits  of  the  inspectors, 
audits  of  station  and  inspector  records, 
equipment  audits,  and  formal  training  of 
all  state  I/M  enforcement  officials  and 
auditors.  A  description  of  the  quality 
assurance  program  which  includes 
written  procedure  manuals  on  the  above 
discussed  items  must  be  submitted  as 
part  of  the  SIP. 

The  Tennessee  submittal  includes  a 
quality  assurance  program  which 
describes  details  and  procedures  for 
implementing  inspector,  records,  and 
equipment  audits.  Performance  audits  of 
inspectors  and  testing  equipment  wiU 
be  performed  by  Davidson  County 
Health  Department  and  APCD  personnel 
in  their  respective  jurisdictions.  Section 
8  of  the  Tennessee  APCD  contract 
addresses  quaUty  assiuance 
requirements.  Section  8  of  the 
Tennessee  APCD  SIP  submittal 
addresses  quality  assxirance  procedures 
as  well.  Appendices  1  and  7  of  the 
Davidson  Coimty  submittal  discuss 
these  items  as  well.  In  both  cases,  overt 
and  covert  audits  and  remote 
observation  of  inspection  personnel 
performing  testing  are  included.  Overt 
audits  may  be  performed  by  Davidson 
County  Health  Department  and  APCD 
personnel  at  any  time,  unannounced, 
during  station  operation.  Covert  audits 
are  required  to  use  a  range  of  vehicles 
which  have  been  set  to  &il  the 


inspection  test.  The  quality  assurance 
requirements  and  procediues  in  the 
Tennessee  I/M  program  meet  the  federal 
I/M  regulation  reqiiirements  and  are 
approvable. 

Enfmcement  Against  Contractors, 
Stations  and  Inspectors — 40  CFR  51 .364 

Enforcement  against  licensed  stations 
or  contractors,  and  inspectors  shall 
include  swift,  sure,  e^ctive,  and 
consistent  penalties  for  violation  of 
program  requirements.  The  federal  I/M 
regulation  requires  the  estabUshment  of 
minimum  penalties  for  violations  of 
program  rules  and  procedures  which 
can  be  imposed  against  stations, 
contractors  and  inspectors.  The  legal 
authority  for  establishing  and  imposing 
penalties,  dvil  fines,  license 
suspensions  and  revocations  must  be 
included  in  the  SIP.  State  quaUty 
assurance  officials  shall  have  the 
authority  to  temporarily  suspend  station 
and/or  inspector  licenses  immediately 
upon  finding  a  violation  that  directly 
afilBcts  emission  reduction  benefits.  An 
official  opinion  explaining  any  state 
constitutional  impediments  to 
immediate  suspension  authority  must 
be  included  in  the  submittal.  The  SIP 
shall  describe  the  administrative  and 
judicial  procedures  and  responsibilities 
relevant  to  the  enforcem«at  process, 
including  which  agencies,  courts  and 
jurisdictions  are  involved,  who  will 
prosecute  and  adjudicate  cases  and  the 
resoiuces  and  soured  of  those  resources 
which  will  support  this  function. 

The  Teimessee  submittal  includes  the 
legal  authority  to  establish  and  impose 
penalties  against  stations,  contractors 
and  inspectors.  Section  9  of  the 
Tennessee  APCD  SIP  submittal  states 
that  dvil  penalties  of  up  to  $25,000  per 
day  can  be  imposed  for  violations. 
Appendix  4  of  the  Davidson  County 
submittal  discusses  this  issue  in  that 
county's  program.  In  both  programs,  the 
program  auditore  also  have  the  ability  to 
immediately  shut  down  any  testing  lane 
they  find  not  to  be  in  compliance.  The 
testing  lane  will  remain  out  of  operation 
until  the  necessary  corrective  action  has 
been  taken  and  a  followup  audit 
confirms  the  lane  is  operating  properly. 
Per  contract  agreements  with  the  system 
contractor  and  the  State  of  Tennessee, 
the  contractor  is  required  to  comply 
with  all  apphcable  federal,  state,  and 
county  regulations.  The  contractor  has 
to  post  a  performance  bond  to  help 
insure  program  operations  comply  with 
all  regulations.  The  Tennessee  I/M 
enforcement  program  can  suspend  and/ 
or  revoke  fleet  inspection  licenses  for 
violations.  Inspectors  may  be 
decertified.  The  Tennessee  I/M  program 


meets  the  requirements  of  this  section 
and  is  approvable. 

Data  Collection— 40  CFR  51.365 

Accurate  data  collection  is  essential  to 
the  management,  evaluation  and 
enforcement  of  an  I/M  program.  The 
federal  I/M  regulation  requires  data  to 
be  gathered  on  each  individual  test 
conducted  and  on  the  results  of  the 
quality  control  checks  of  test  equipment 
required  under  40  GFR  Part  51.359. 

Section  10  of  the  Tennessee  SIP 
submittal  specifies  the  information 
contained  on  the  inspection  form. 
Appendix  4,  the  contract,  of  the 
Davidson  County  submittal,  contains 
the  spedfications  for  equipment  and 
data.  The  contract,  in  section  12  of  the 
Teimessee  APCD  submittal,  requires  the 
contractor  to  work  with  Davidson 
County  and  the  State  in  the 
development  of  the  test  forms  and  the 
assodated  data  fields.  Data 
requirements  are  also  spedfied  in  the 
covert  and  overt  audit  section  of  the* 
Procedures  and  Polides  section  of  the 
SIP.  The  type  of  test  data  collected 
meets  the  federal  I/M  regulation 
requirements  and  is  approvable.  The 
submittal  also  commits  to  gather  and 
report  the  results  of  the  quality  control 
checks  required  luider  40  CFR  Part 
51.359  and  is  approvable. 

Data  Analysis  and  Reporting — 40  CFR 
51.366 

Data  analysis  and  reporting  are 
required  to  allow  for  inonitoring  and 
evaluation  of  the  program  by  the  state 
and  EPA.  The  federal  I/M  regulation 
requires  aimual  reports  to  be  submitted 
which  provide  information  and 
statistics  and  summarize  activities 
performed  for  each  of  the  following 
programs:  testing,  quality  assurance, 
quality  control  and  enforcement.  These 
reports  are  to  be  submitted  by  July  and 
shall  provide  statistics  for  the  period  of 
January  to  December  of  the  previous 
year.  A  bieimial  report  shall  be 
submitted  to  EPA  which  addresses 
changes  in  program  design,  regulations, 
legal  authority,  program  procedures  and 
any  weaknesses  in  the  program  found 
during  the  two  year  period  and  how 
these  problems  will  be  or  were 
corrected. 

The  Tennessee  I/M  program  SIP 
provides  for  the  analysis  and  reporting 
of  data  for  the  testing  program,  quality 
assurance  program,  quality  control 
program  and  the  enforcement  program. 
The  type  of  data  to  be  analyzed  and 
reported  meets  the  federal  I/M 
regulation  requirements  and  is 
approvable.  Tennessee  commits  to 
submit  annual  reports  on  these 
programs  to  EPA  by  July  of  the 


subsequent  year.  These  annual  reports 
vrill  be  submitted  July  1, 1996,  and  each 
July  1  thereafter,  covering  the  previous 
test  year.  Biennial  reports  will  be 
submitted  to  discuss  any  changes  in 
program  design  and  procedures,  and  the 
appropriate  corrective  action  taken. 

Inspector  Training  and  Licensing  or 
Certification — 40  CFR  51.376 

The  federal  I/M  regulation  requires  all 
inspectors  to  be  formally  trained  and 
Ucensed  or  certified  to  perform 
inspections. 

Both  the  Tennessee  regulations  and 
the  contract  require  all  inspedors  to 
receive  formal  training,  be  licensed  by 
the  Davidson  Coimty  Health  Department 
or  the  APCD  and  renew  the  certification 
every  year.  In  order  to  be  Ucensed,  the 
inspedor  must  attend  a  training  course 
and  pass  an  examination.  Currentiy, 
poUcies  are  being  drafted  by  the  APCD 
to  offidally  require  a  score  of  at  least 
80%  to  pass,  llie  SIP  meets  the  federal 
I/M  regulation  requirements  for 
inspedor  training  and  certification  and 
is  approvable. 

Public  Information  and  Consumer 
Protection — 40  CFR  51.368 

The  federal  I/M  regulation  requires 
the  SIP  to  include  public  information 
and  consumer  protection  programs. 

The  contracts  provided  witn  both  SIP 
submittals  include  a  public  information 
program  which  educates  the  public  on 
I/M,  State  and  federal  regulations,  air 
quaUty  and  the  role  of  motor  vehicles  in 
the  air  poUution  problem  and  other 
items  as  described  in  the  federal  rule. 
The  consumer  protection  program 
indudes  provisions  for  a  challenge 
mechanism,  and  providing  assistance  to 
motorists  in  obtaining  warranty  covered 
repairs.  Section  11  of  the  Tennessee 
APCD  SIP  submittal  and  Appendices  10, 
11,  and  13  of  the  Davidson  County 
submittal  discusses  the  various 
components  of  the  pubUc  information 
and  consumer  protection  program  that 
will  be  implemented  as  part  of  the  I/M 
program.  The  public  information  and 
consumer  protection  programs 
contained  in  the  SIP  submittal  meet  the 
federal  regulations  and  are  approvable. 

Improving  Repair  Effectiveness — 40  CFR 
51.369 

Effective  repairs  are  the  key  to 
achieving  program  goals.  The  federal 
regulation  requires  states  to  take  steps  to 
ensure  that  the  capability  exists  in  the 
repair  industry  to  repair  vehicles.  The 
Sff  must  include  a  description  of  the 
technical  assistance  program  to  be 
implemented,  and  a  description  of  the 
repair  technician  training  resources 
available  in  the  community. 


Section  10  of  the  Tennessee  APCD 
contrad  contains  a  provision  identifying 
the  State  as  being  responsible  for 
interfacing  with  the  repair  industry  with 
resped  to  technical  assistance  and 
tedmidan  training.  The  repair 
effectiveness  program  described  in  the 
SIP  meets  the  federal  regulation  and  is 
approvable. 

Compliance  With  Recall  Notices-~40 
CFR  51.370 

The  federal  regulation  requires  the 
states  to  estabUsh  methods  to  ensure 
that  vehides  that  are  subjed  to 
enhanced  I/M  and  are  included  in  an 
emission  related  recaU  receive  the 
required  repairs  prior  to  completing  the 
emission  test  or  renewing  the  vehicle 
re^stration. 

The  Nashville  ozone  nonattainment 
area  is  classified  as  moderate  and 
therefore  not  subjed  to  this  provision. 

On-road  Testing— 40  CFR  51.371 

On-road  testing  is  required  in 
enhanced  I/M  areas. 

The  Nashville  ozone  nonatiainment 
area  is  dassified  as  moderate  and 
therefore  not  subjed  to  this  provision. 

State  Implementation  Plan 
Submissions/Implementation 
Deadlines— 40  CFR  51.372-373 

The  federal  regulation  requires 
centralized  basic  I/M  programs  to  be 
fully  implemented  by  July  1, 1994.  The 
Davidson  County  portion  of  the 
Nashville  nonattainment  area  has  been 
in  operation  since  1985.  This  constitutes 
the  largest  portion  of  the  vehicles  in  the 
area.  Testing  began  on  December  1, 1994 
in  the  four  surrounding  counties. 
Although  this  testing  began  several 
months  late,  the  SIP  revision  is  now 
approvable  as  the  program  has  been 
implemented  in  the  four  additional 
counties  as  required. 

On  April  1, 1994,  the  State  of 
Tennessee  was  notified  by  EPA  of  a 
failure  to  submit  the  I/M  plan  as 
required.  This  action  started  the 
sanctions  clock  and  the  Federal 
Implementation  Plan  (FIP)  clocks. 
Letters  were  sent  on  July  18  and  August 
2, 1994,  notifying  the  Tennessee  APCD 
that  the  submitted  middle  Tennessee  1/ 
M  SIP  revisions  had  been  determined  to 
be  complete.  This  action  stopped  the 
sanctions  clock.  The  FIP  clock  will  be 
stopped  by  the  final  approval  of  this  SIP 
provision. 

EPA's  review  of  the  material  indicates 
that  the  State  has  adopted  a  basic  I/M 
program  in  accordance  with  the 
requirements  of  the  Ad.  EPA  is 
approving  the  Tennessee  SIP  revision 
for  revisions  to  the  Davidson  County  1/ 
M  program,  as  submitted  on  March  17, 


1994,  and  for  a  basic  I/M  program  in 
Rutherford,  Sumner,  WiUiamson,  and 
Wilson  counties  which  was  submitted 
on  July  8  and  July  13, 1994. 

Final  Action 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
agency  views  this  as  a  noncontroversial 
amendment  and  antidpates  no  adverse 
pubUc  comments.  However,  in  a 
separate  document  in  this  Federal 
Register  pubUcation,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comment  be 
filed.  This  action  wiU  be  effective 
September  26, 1995  unless,  by  August 
28, 1995,  adverse  or  critical  comments 
are  received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  pubUshing  a 
subsequent  document  that  will 
withdraw  the  final  action.  AU  pubUc 
comments  received  will  then  be 
discussed  in  a  subsequent  final  rule 
based  on  the  separate  proposed  rule. 
The  EPA  will  not  institute  a  second 
comment  period  for  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  pubUc 
is  advised  that  this  action  will  be 
*  effective  September  26, 1995. 

EPA  is  approving  this  revision  to  the 
Tennessee  SIP  for  a  basic  I/M  program. 
The  Agency  has  reviewed  this  request 
for  revision  of  the  Federally-approved 
SIP  for  conformance  with  the  provisions 
of  the  1990  Amendments  enaded  on 
November  15, 1990.  The  Agency  has 
determined  that  this  adion  conforms 
with  those  requirements. 

Under  section  307(b)(1)  of  tiie  Ad,  42 
U.S.C.  7607  (b)(1),  petitions  for  judidal 
review  of  this  action  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  26, 
1995.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finaUty    ^ 
of  this  rule  for  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judidal 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  tiie  Act,  42  U.S.C.  7607 
(b)(2).) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  sedioh  6  of  Executive 
Order  12866. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
estabUshing  a  precedent  for  any  future 
request  for  a  revision  to  any  state 


JMI 
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implementation  plan.  Each  request  for 
revision  to  tiie  state  imple&entation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jiuisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  a^cted. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibilify  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246.  256-66  (S.Q.  1976);  42  U.S.C 
section  7410(a)(2). 

Under  Sections  202.  203  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995.  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggegate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  Section  182 
of  the  Clean  Air  Act.  These  rules  may 
bind  State,  local  and  tribal  governments 
to  perform  certain  actions  and  also 
require  the  private  se^or  to  perform 
certain  duties.  To  the  extent  that  the 
rules  being  approved  by  this  action  will 
impose  any  mandate  upon  the  State, 
local,  or  tribal  governments  either  as  the 
owner  or  operator  of  a  source  or  as  a 
regulator,  or  would  impose  any  mandate 
upon  the  private  sector.  EPA's  action 
will  impose  no  new  requirements;  such 
sources  are  already  subject  to  these 


regulations  under  State  law. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  residt  from  this 
action.  EPA  has  also  determined  that 
this  final  action  does  not  include  a 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  State, 
local,  or  tribal  governments  in  the 
aggregate  or  to  the  private  sector. 

Ust  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  oxides,  Ozone.  Reporting  and 
Recordkeeping  requirements. 

Dated:  June  28. 1995. 
Patrick  M.  Tobin. 

Acting  Regional  Administrator. 

Part  52  of  chapter  I.  title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  RR— Tenneesee 

2.  Section  52.2220,  is  amended  by 
adding  paragraph  (c)(126)  to  read  as 
follows: 

152.2220    ktontmcationofptan. 

•  •        •        *        * 

(c)*  •  * 

(126)  Modifications  to  the  existing 
basic  I/M  program  in  Davidson  County 
to  implement  an  anti-tampering  check, 
and  to  require  testing  of  vehicles  from 
model  year  1975  and  newer,  submitted 
on  March  17, 1994.  Addition  of  a  basic 
I/M  program  in  the  remainder  of  the 
middle  Tennessee  ozone  nonattainment 
area,  submitted  on  July  8, 1994. 

(i)  Incorporation  by  reference. 

(a)  Metropolitan  Health  Department 
Pollution  Control  Division  Regulation  8, 
approved  Iw  the  Tennessee  Air 
Pollution  Control  Board  on  March  9. 
1994. 

(b)  Regulation  1200-3-29,  effective  on 
September  8. 1993. 

(ii)  Other  material.  None. 

3.  Section  52.2235  is  amended  by 
adding  paragraph  (b)  to  read  as  follows: 

§  52.2235    Control  Strategy  for  Ozone. 

•  •        *        *        * 

(b)  Nonregulatory  provisions  for  the 
implementation  of  a  basic  I/M  program 
in  Rutherford.  Stunner,  Williamson,  and 
Wilson  Coimties,  submitted  on  July  13. 


1994,  were  approved  by  EPA  on 
September  26, 1995. 

(PR  Doc.  gS-18511  Filed  7-27-95;  8:45  am] 
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40  CFR  Part  52 
[Ky77-1-6553a:  FRL-62S7-q 

Approval  and  Promutgatlon  of  Air 
Quality  Implementation  Plans; 
Kentucky;  Basic  Motor  Vehicle 
Inspection  and  Maintenance  Program 

AOENCY:  Environmental  Protection 

Agency  (EPA). 

ACTiON:  EKrect  final  rule. 

SUMMARY:  EPA  is  approving  a  state 
implementation  plan  (SIP)  revision 
submitted  on  November  12. 1993,  by  the 
Commonwealth  of  Kentucky,  through 
the  Kentucky  Natural  Resoim:es  and 
Environmental  Protection  Cabinet.  This 
revision  modifies  the  implementation  of 
a  basic  motor  vehicle  inspection  and 
maintenance  (I/M)  program  in  Jefiierson 
County,  Kentucky,  which  will  include 
commuter  vehicles  in  the  program. 
DATES:  This  final  rule  will  be  efiiective 
September  26, 1995  unless  adverse  or 
critical  comments  are  received  by 
August  28. 1995.  If  the  efiiective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Dale  Aspy 
at  the  EPA  Regional  office  listed  below. 

Copies  of  the  dociunents  relative  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hoius  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  dociunents  shoidd  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket).  U.S. 
Environmental  Protection  Agency, 
401  M  Street.  SW,  Washington.  DC 
20460. 
Environmental  Protection  Agency. 
Region  TV,  Air  Programs  Branch.  345 
Courtland  Street.  NE.  Adanta,  Georgia 
30365. 
Air  Pollution  Control  District  of 
Jefiierson  Coimty  850  Barrett  Avenue, 
Suite  205,  Louisville,  Kentucky 
40204. 
Division  for  Air  Quality,  Department  for 
Environmental  Protection.  Natural 
Resources  and  Environmental 
Protection  Cabinet,  316  St.  Clair  Mall, 
Frankfort,  Kentucky  40601. 
FOR  FURTHER  INFORMATION  CONTACT:  Dale 
Aspy,  Mobile  Source  Planning  Unit. 
Regulatory  Planning  and  Development 
Section,  Air  Programs  Branch.  Air, 


Pesticides  &  Toxics  Management 
Division,  Environmental  Protection 
Agency,  Region  IV.  345  Coiulland 
Street,  NE.  Atlanta.  Georgia  30365.  The 
telephone  number  is  404/347-3555, 
extension  4214.  Reference  file  KY 
KY77-1-6553. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Clean  Air  Act  as  amended  in 
1990  (the  Act)  requires  that  most  ozone 
nonattainment  areas  adopt  either 
"basic"  or  "enhanced"  1/M  programs, 
depending  on  the  severity  of  the 
problem  and  the  population  of  the  area. 
The  moderate  ozone  nonattainment 
areas,  plus  marginal  ozone  areas  with 
existing  or  previously  required  I/M 
programs,  fall  imder  the  "basic"  I/M 
requirements.  Enhanced  programs  are 
required  in  serious,  severe,  and  extreme 
ozone  nonattainment  areas  with  1980 
urbanized  popidations  of  200,000  or 
more. 

The  Act  requires  states  to  make 
changes  to  improve  existing  I/M 
programs  or  to  implement  new  ones  for 
certain  nonattainment  areas.  Section 
182(a)(2)(B)  of  the  Act  directed  EPA  to 
publish  updated  guidance  for  state  I/M 
programs,  taking  into  consideration 
findings  of  the  Administrator's  audits 
and  Investigations  of  these  programs. 
The  Act  further  requires  each  area 
required  to  have  an  I/M  program  to 
incorporate  this  guidance  into  the  SIP. 
Based  on  these  requirements.  EPA 
promulgated  I/M  regulations  on 
November  5, 1992  (57  FR  52950. 
codified  at  40  Code  of  Federal 
Regulations  (CFR)  51.350-51.373). 

The  I/M  regulation  establishes 
ipiniTnuTTi  performance  standards  for 
basic  I/M  programs  as  well  as 
requirements  for  the  following:  network 
type  and  program  evaluation;  adequate 
tools  and  resources;  test  fi«quency  and 
convenience;  vehicle  coverage;  test 
procediues  and  standards;  test 
equipment;  quality  control;  waivers  and 
compliance  via  diagnostic  inspection; 
motorist  compliance  enforcement; 
motorist  compliance  enforcement 
program  oversight;  quality  assurance; 
enforcement  against  contractors, 
stations  and  inspectors;  data  collection; 
data  analysis  and  reporting;  inspector 
training  and  licensing  or  certification; 
public  information  and  consumer 
protection;  improving  repair 
effectiveness;  compliance  with  recall 
notices;  on-road  testing;  SIP  revisions; 
and  implementation  deadlines.  The 
performance  standard  for  basic  I/M 
programs  remains  the  same  as  it  has 
been  since  initial  I/M  policy  was 


established  in  1978,  pursuant  to  the 
1977  amendments  to  the  Clean  Air  Act, 

The  Commonwealth  of  Kentucky 
contains  the  Louisville  lubanized  area 
portion  of  the  Louisville  ozone 
nonattaiiunent  area  which  is  classified 
as  moderate.  The  Louisville  ozone 
nonattainment  area  also  includes  two 
counties  in  Indiana.  Section  51.372(b)(2) 
of  the  federal  I/M  regulation  (codified  at 
40  CFR  51.372(b)(2))  required  affected 
sUtes  to  submit  full  I/M  SIP  revisions 
that  met  the  requirements  of  the  Act  to 
EPA  by  November  15, 1993.  This  notice 
addresses  only  the  Jefferson  County 
portion  of  the  nonattainment  area. 

On  November  12, 1993,  the 
Commonwealth  of  Kentucky,  through 
the  Kentucky  Natiual  Resoiuces  and 
Environmental  Protection  Cabinet 
submitted  to  EPA  a  revised  SIP  for  an 
improved  basic  I/M  program  for 
Jefferson  County.  This  submittal 
included  revisions  to  Regulation  8.01. 
Mobile  Source  Emissions  Control; 
Regulation  8.02,  Vehicle  Emissions 
Testing  Procediue;  and  8.03,  Commuter 
Vehicle  Testing  Requirements.  The  I/M 
regulations  were  adopted  by  the 
Department  of  Planning  and 
Environmental  Management.  Air 
Pollution  Control  District  (APCD)  of 
Jefferson  Coimty,  Kentucky  on  February 
17, 1993,  and  became  effective  on 
March  1, 1993.  and  on  September  14. 
1993,  for  Regulation  8.03.  EPA 
summarizes  the  requirements  of  the 
Federal  I/M  regulations  as  found  in  40 
CFR  51.350-51.373  and  its  analysis  of 
the  state  submittal  below.  Parties 
desiring  additional  details  on  the 
Federal  I/M  regulation  are  referred  to 
the  November  5. 1992,  Federal  Register 
notice  (57  FR  52950)  or  40  CFR  51.350- 
51.373. 

n.  EPA's  Analysis  of  the  Louisville. 
Kentucky.  Basic  I/M  Program 

As  discussed  above,  section 
182(a)(2)(B)  of  the  Act  requires  that 
states  adopt  and  implement  updated 
regulations  for  I/M  programs  in 
moderate  and  above  ozone 
nonattainment  areas.  The  following 
sections  of  this  notice  sununarize  the 
requirements  of  the  Federal  I/M 
regulations  and  address  whether  the 
elements  of  the  Commonwealth's 
submittal  comply  with  the  Federal  rule. 

Applicability— 40  CFR  51.350 

'^    Section  182(b)(4)  of  the  Act  and  40 
CFR  51.350(a)(4)  require  that  any  area 
classified  as  moderate  ozone 
nonattainment  and  not  required  to 
implement  enhanced  I/M  under  40  CFR 
51.350(a)(1)  shall  implement  basic  I/M 
in  the  1990  Census-defined  urbanized 
nonattainment  area.  The  urbanized 


portion  of  the  Louisville  nonattainment 
area  includes  most,  but  not  all  of 
Jefferson  County,  a  portion  of  Bullit 
County,  Kentud^,  and  portions  of  Clark 
and  Floyd  Coimties  in  Indiana.  The 
population  distribution  of  these 
counties  is  such  that  an  equivalent  or 
greater  population  is  covered  by  an  I/M 
program  in  all  of  Jefferson  County. 
Kentucky,  and  all  of  Clark  and  Floyd 
Counties  in  Indiana.  The  Kentucky 
submittal  contains  the  legal  authority 
and  regulations  necessary  for  the 
Jefferson  County  APCD  to  establish  the 
program  boundaries  and  operate  a  basic 
I/M  program.  The  I/M  program  for  Clark 
and  Floyd  Counties  will  be  submitted 
by  Indiana  and  will  be  addressed  in  a 
separate  notice.  ' 

The  program  boundaries  described  in 
the  Kentucky  submittal  meet  the  Federal 
I/M  requirements  under  section  51.350 
and  are  approvable. 

The  Federal  I/M  regulation  requires 
that  state  programs  shall  not  lapse  prior 
to  the  time  they  are  no  longer  needed. 
EPA  has  concluded  that  a  program  that 
does  not  lapse  prior  to  the  attainment 
deadline  for  each  applicable  area  would 
meet  this  requirement.  The  attainment 
date  for  the  Louisville  ozone 
nonattainment  area  is  November  15. 
1996.  and  the  Jefferson  County  I/M 
regulations  contained  in  the  Kentucky 
submittal  do  not  establish  an  I/M 
program  implementation  sunset  date 
prior  to  the  attaiiunent  deadline.  EPA 
therefore  concludes  that  this  section  is 
approvable. 

Jefferson  County's  Regulation  8.03 
also  subjects  owners  or  operators  of 
vehicles  who  routinely  or  regularly 
commute  to  Jefferson  County,  Kentucky, 
for  employment  or  self-employment  to 
the  same  vehicle  emissions  testing 
program  as  residents  of  the  county.  The 
employer  is  responsible  for  providing  a 
list  of  such  vehicle  ovoiers  subject  to  the 
provisions  of  this  regulation.  EPA  has 
determined  this  section  of  the  submittal 
is  approvable.  ^ 

Basic  I/M  Performance  Standard — 40 
CFR  51.352 

The  basic  I/M  program  must  be 
designed  and  implemented  to  meet  or 
exceed  a  minimum  performance 
standard,  which  is  expressed  as 
emission  levels  in  area-wide  average 
grams  per  mile  (gpm)  for  certain 
pollutants.  The  performance  standard 
shall  be  established  using  local 
characteristics,  such  as  vehicle  mix  and 
local  fuel  controls,  and  the  following 
model  1/M  program  parameters:  network 
type,  start  date,  test  frequency,  model 
year  coverage,  vehicle  type  coverage, 
exhaust  emission  test  type,  emission 
standards,  emission  control  device, 
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evaporative  system  function  checks, 
stringency,  waiver  rate,  compliance  rate 
and  evaluation  date.  The  emission 
levels  achieved  by  the  state's  program 
design  shall  be  calculated  using  the 
most  current  version,  at  the  time  of 
submittal,  of  the  EPA  mobile  source 
emission  factor  model.  At  the  time  of 
the  Kentucky  submittal  the  most  current 
version  was  MOBILESa.  Areas  shall 
meet  or  exceed  the  performance 
standard  for  the  pollutants  which  cause 
them  to  be  subject  to  basic  I/M 
requirements.  In  the  case  of  ozone 
nonattainment  areas,  the  performance 
standard  must  be  met  for  both  NOx  and 
VOCs. 

The  Kentucky  submittal  includes  the 
following  program  design  parameters: 

network  type — centralized,  test-only 

start  date— 1984 

test  frequency — annual 

model  year  coverage — 1968  and  later 

vehicle  type  coverage — light  and  heavy  duty 

gasoline  p>owered  vehicles 
emission  test — Idle 
emission  standards — 1.2  percent  CO,  220 

ppmHC 
emission  control  device — none 
evaporative  system  checks  (pressure) — 1984 

and  later 
stringency  (pre-1981  foilure  rate) — 20  percent 
waiver  rate  (pre-81/81  and  newer) — 22 

percent/17  percent 
compliance  rate — 99  percent 
evaluation  date{s) — January  1, 1997 

The  Jefferson  County,  Kentucky, 
program  design  parameters  meet  the 
Federal  I/M  regulations  and  are 
approvable. 

The  emission  levels  achieved  by  the 
County  were  modeled  using  MOBILESa. 
The  modeling  demonstration  was 
performed  correctly,  used  local 
characteristics  and  demonstrated  that 
the  program  design  will  exceed  the 
minimum  basic  I/M  performance 
standard,  expressed  in  gpm,  for  VOCs 
and  NOx  for  each  milestone  and  for  the 
attainment  deadline.  The  modeling 
demonstration  is  approvable. 

Network  Type  and  Program  '' 

Evaluation — iO  CFR  51.353 

Basic  I/M  programs  can  be  operated  in 
a  centralized  test-only  format,  in  a 
decentralized  test  and  repair,  or  in  any 
hybrid  version  as  long  as  states  can 
demonstrate  that  the  selected  program  is 
effective  in  achieving  the  basic  I/M 
performance  standard.  The  APCD  will   ^ 
administer  a  centralized  I/M  program  in* 
Jefferson  Coimty.  The  enhanced  ' 

program  evaluation  requirements  of  this 
section  do  not  pertain  to  the  Jefferson 
Coimty  program  as  it  is  a  basic  I/M 
program.  The  network  type  is 
approvable. 


Adequate  Tools  and  Resources— 40  CFR 
51.354 

The  Federal  regulation  requires  states 
to  demonstrate  that  adequate  fimding  of 
the  program  is  available.  A  portion  of 
the  test  fee  or  separately  assessed  per 
vehicle  fee  shall  be  collected,  placed  in 
a  dedicated  fund  and  used  to  finance 
the  program.  Alternative  funding 
approadies  are  acceptable  if 
demonstrated  that  the  funding  can  be 
maintained.  Reliance  on  funding  from  a 
state  or  local  General  Fimd  is  not 
acceptable  unless  doing  otherwise 
would  be  a  violation  of  the  state's 
constitution.  The  SIP  shall  include  a 
detailed  budget  plan  which  describes 
the  source  of  funds  for  personnel, 
program  administration,  program 
enforcement,  and  purchase  of 
equipment.  The  SIP  shall  also  detail  the 
number  of  personnel  dedicated  to  the 
quality  assurance  program,  data 
analysis,  program  administration, 
enforcement,  public  education  and 
assistance  and  other  necessary 
functions. 

The  Jefferson  County,  Kentucky, 
program  is  to  be  fundeid  by  direct 
reimbursement  of  the  primary 
contractor  frt>m  vehicle  inspection  fees. 
A  portion  of  the  vehicle  inspection  fee 
will  be  returned  to  APCD  to  cover  the 
cost  of  program  oversight  and  will  be 
sufficient  to  cover  the  activities  of  the 
audit  contractor,  and  the  Department  of 
Planning  and  Environmental 
Management.  This  method  meets  the 
Federal  regulation  and  is  approvable. 
The  submittal  demonstrates  that 
sufficient  funds,  equipment  and 
personnel  have  been  appropriated  to 
meet  program  operation  requirements. 
The  Commonwealth  submittal  meets  the 
adequate  tools  and  resources 
requirements  set  forth  in  the  Federal  1/ 
M  regulations  and  is  approvable.  - 

Test  Frequency  and  Convenience — 40 
CFR  51.355 

The  SIP  shall  describe  the  test  year 
selection  scheme,  how  the  test 
frequency  is  integrated  into  the 
enforcement  process  and  shall  include 
the  legal  authority,  regulations  or 
contract  provisions  to  implement  and 
enforce  the  test  frequency.  The  program 
shall  be  designed  to  provide  convenient 
service  to  the  motorist  by  ensuring  short 
wait  times,  short  driving  distances  and 
regular  testing  hours. 

The  Jefferson  County,  Kentucky,  I/M 
regulation  provides  for  an  annual  test 
frequency  for  all  covered  vehicles.  A 
vehicle  is  assigned  a  test  month.  Prior 
to  the  assigned  test  month,  the  program 
contractor  notifies  the  vehicle  owner 
when  their  vehicles  may  be  tested.  The 


vehicle  may  be  tested  in  either  the 
month  prior  to  the  assigned  month  or  in 
the  assigned  month.  Vehicle  owners  not 
compljring  with  the  testing  requirement 
by  the  end  of  the  assigned  month  are 
notified  they  are  in  violation  and  subject 
to  criminal  prosecution.  Continued 
noncompUance  results  in  a  court 
appearance.  A  guilty  verdict  results  in  a 
fine  and  the  mandatory  payment  of 
court  costs.  The  assignment  of  test 
months  within  each  test  year  will  bd 
made  using  a  method  to  be  determined 
by  the  program  contractor,  and  is  based 
on  the  registration  month  of  the  vehicle. 
The  program  RFP  sets  standards  for 
station  convenience  and  requires  a 
station  in  each  quadrant  of  Jefferson 
Cotmty.  The  contract  calls  for  all  lanes 
to  be  operational  at  peak  times  as 
defined  in  the  Request  For  Proposals 
(RFP).  The  contract  also  calls  for 
additional  lanes  to  be  opened  as 
practical  whenever  queuing  in  all 
operating  lanes  at  a  station  exceeds  an 
average  of  five  cars  per  operating  lane. 
The  submittal  meets  the  requirements 
for  testing  frequency  and  convenience 
and  is  approvable. 

Vehicle  Coverage — 40  CFR  51.356 

The  performance  standard  for  basic  V 
M  programs  assumes  coverage  of  all 
1968  and  later  model  year  light  duty 
vehicles  (LDV)  and  li^t  duty  trucks 
(LJDT)  up  to  8,500  poimds  gross  vehicle 
weight  rating  (GVWR),  and  includes 
vehicles  operating  on  all  fuel  types. 
Other  levels  of  coverage  may  be 
approved  if  the  necessary  emission 
reductions  are  achieved.  Vehicles 
registered  or  required  to  be  registered 
within  the  I/M  program  area  boundcuies 
and  fleets  primarily  operated  within  the 
I/M  program  area  boimdaries  and 
belonging  to  the  covered  model  years 
and  vehicle  classes  comprise  the  subject 
vehicles.  Fleets  may  be  officially 
inspected  outside  of  the  normal  I/M 
program  test  facilities,  if  such 
alternatives  are  approved  by  the 
program  administjpation,  but  shall  be 
subject  to  the  same  test  requirements 
using  the  same  quality  control  standards 
as  non-fleet  vehicles  and  shall  be 
inspected  in  independent,  test -only 
facilities,  according  to  the  requirements 
of  40  CFR  51.353(a}.  Vehicles  which  are 
operated  on  Federal  installations 
located  within  an  I/M  program  area 
shall  be  tested,  regardless  of  whether  the 
vehicles  are  registered  in  the  state  or 
local  I/M  area. 

The  Federal  I/M  regulation  requires 
that  the  SIP  shall  include  the  legal 
authority  or  rule  necessary  to 
implement  and  enforce  the  vehicle 
coverage  requirement,  a  detailed 
description  of  the  niunber  and  types  of 


vehicles  to  be  covered  by  the  program 
and  a  plan  for  how  those  vehicles  are  to 
be  identified  including  vehicles  that  are 
routinely  operated  in  the  area  but  may 
not  be  registered  in  the  area,  and  a 
description  of  any  special  exemptions 
including  the  percentage  and  nimiber  of 
vehicles  to  be  impacted  by  the  -~ 
exemption. 

The  Jefferson  County  I/M  regulation 
requires  all  vehicles  up  to  18,000 
pounds  gross  vehicle  weight  registered 
in  the  county  except  diesel  vehicles, 
two  stroke  motorcycles,  and  vehicles 
which  the  APCD  Administrator  has 
determined  shall  not  be  tested  because 
of  fuel  or  engine  characteristics,  to  be 
tested  annu^y.  In  addition  to  light  duty 
vehicles  and  light  duty  trucks, 
motorcycles,  motorhomes,  and  large 
gasoline  powered  vehicles  are  subject  to 
testing.  Vehicle  ownere  are  notified  that 
the  vwicle  is  required  to  be  tested  prior 
to  registration  via  a  computer  matching 
mechanism.  Noncomplying  vehicle 
owners  are  issued  a  Notice  of  Violation. 
Regulation  8.03  also  requires  commuters 
into  Jefferson  County  to  have  their 
vehicles  tested.  This  regulation  requires 
all  employers  to  submit  a  list  of 
employees  that  live  outside  of  Jefferson 
Coimty  but  commute  to  their  jobs  in 
JefEerson  County.  Fleet  self  testing  is 
allowed  only  for  businesses  not 
involved  in  the  general  repair  or  sales  of 
vehicles.  Quality  control  requirements 
apply  equally  to  both  the  centrafized 
testing  stations  and  the  fleet  self  testere. 
Federally  owned  vehicles  are  subject  to 
the  testing  requirements.  Vehicles  from 
other  areas  may  be  tested  and  the  APCD 
will  also  accept  test  results  from  other 
approved  testing  programs.  Exempted 
vehicles  are  taken  into  account  in  the 
performance  standard  demonstration. 

The  Commonwealth's  plan  for  testing 
fleet  vehicles  is  acceptable  and  meets 
the  requirements  of  the  Federal  I/M 
regulation. 

Owners  of  vehicles  which  are 
registered  in  the  program  area  but  are 
operated  more  than  250  miles  outside  of 
the  area  for  extended  periods,  such  as 
with  students  and  military  personnel, 
may  apply  for  an  extension.  The  vehicle 
owner  must  present  a  sworn  affidavit 
with  documentation  that  the  vehicle 
will  be  based  at  the  remote  location  for 
the  time  period  claimed.  The  vehicle 
must  be  presented  for  testing  once  it  is 
returned  to  Jefferson  County.  The 
Kentucky  submittal  meets  die 
requirements  of  this  section. 

Test  Procedures  and  Standards — 40 
CFR  51.357 

Written  test  procedures  and  pass/fail 
standards  shall  be  estabhshed  and 
followed  for  each  model  year  and 


vehicle  type  included  in  the  program. 
Test  procedures  and  standards  are 
detailed  in  40  CFR  Part  51.357  and  in 
the  EPA  document  entitled 
"Recommended  I/M  Short  Test 
Procedures  For  the  IQOO's:  Six 
Alternatives.'' 

The  Commonwealth's  I/M  submittal 
includes  a  description  of  the  test 
proc»dure  used  in  the  Louisville  I/M 
program.  The  program  contract  requires 
the  procedure  described  in  Appendix  H, 
which  contains  the  EPA  short  tests* 
mentioned  above,  to  be  utilized. 
Specifically,  Test  1  provides  for  minor 
modifications  to  EPA's  "Idle  Test 
Procedure  with  Loaded 
Preconditioning."  Test  2  contains  the 
same  modifications  to  EPA's  "Idle  Test 
Procedure."  The  modification  is  to 
allow  the  Contractor  to  declare  an  Initial 
Test  Mode  Failure  at  less  than  the 
overall  maximum  initial  test  time  of  55 
seconds  which  shall  result  in 
performing  the  second  chance  as 
prescribed  in  the  referenced  EPA 
document.  Regulation  8.02  added  the 
requirement  for  testing  the  evaporative 
system  with  the  EPA  recommended 
pressure  test.  The  evaporative  system 
pressure  test  procedure  is  the  EPA 
procedure  described  in  Appendix  B, 
Subpart  5,  Part  51. 

These  test  procedures  conform  to  EPA 
approved  test  procedures  and  are 
approvable.  The  I/M  regulation  for 
Jefferson  Coimty  establishes 
hydrocarbon  (HC)  and  carbon  monoxide 
(CO)  pass/fail  exhaust  standards  for  all 
test  procedures  for  each  applicable 
model  year  and  vehicle  type.  The 
exhaust  standards  adopted  by  the 
Commonwealth  conform  to  EPA 
established  standards  and  are 
approvable.  The  Jefferson  County  I/M 
regulation  estabUshes  evaporative 
pressure  test  standards  which  conform 
to  EPA  established  standards  and  are 
approvable. 

Test  Equipment— 40  CFR  51.358 

Computerized  test  systems  are 
required  for  performing  any 
measiuement  on  subject  vehicles.  The 
Federal  I/M  regulation  requires  that 
state  SEP  submittals  include  written 
technical  specifications  for  all  test 
equipment  used  in  the  program.  The 
specifications  shall  describe  the 
emission  analysis  process,  the  necessary 
test  equipment,  the  required  features, 
and  written  acceptance  testing  criteria 
and  procedures. 

The  Jefferson  County  I/M  regulation 
and  RFP  require  exhaust  analyzers  that 
meet  the  BAR90  performance 
specifications.  These  specifications 
require  the  use  of  computerized  test 
systems.  The  specifications  also  include 


performance  features  and  functional 
characteristics  of  the  computerized  test 
systems  which  meet  the  Federal  I/M 
regulations  and  are  approvable. 

Quality  Control— 40  CFR  51.359 

Quality  control  measures  shall  insure 
that  emission  measurement  equipment 
is  calibrated  and  maintained  properly, 
and  that  inspection,  calibration  records, 
and  control  charts  are  accurately 
created,  recorded  and  maintained. 

Section  9  of  die  Jefferson  County 
regulations,  the  RFP,  and  the  contract 
all  contain  quality  control  requirements 
for  the  emission  measurement 
equipment,  record  keeping  requirements 
and  measures  to  maintain  the  security  of 
all  documents  used  to  establish 
compliance  with  the  inspection 
requirements.  A  special  software 
encryption  algorithm  codes  the 
"Insp>ection  Number"  field  on  the  test 
form  and  cannot  be  duplicated  without 
access  to  the  source  code.  The  RFP  also 
contains  the  requirement  for  two  mobile 
audit  vans  which  provide  overt  audit 
capability.  They  are  provided  by  the 
contractor,  but  used  by  APCD 
personnel.  This  portion  of  the  Kentucky 
submittal  complies  with  the  quality 
control  requirements  set  forth  in  the 
Federal  1/M  regulation  and  is 
approvable. 

Waivers  and  Compliance  via  Diagnostic 
Inspection— 40  CFR  51.360 

The  Federal  I/M  regulation  allows  for 
the  issuance  of  a  waiver,  which  is  a 
form  of  compliance  with  the  program 
requirements  that  allows  a  motorist  to 
comply  without  meeting  the  applicable 
test  standards.  For  basic  I/M  programs, 
an  expenditure  of  at  least  $75  for  pre- 
81  vehicles  and  $200  for  1981  and  later 
vehicles  in  repairs,  is  required  in  order 
to  qualify  for  a  waiver.  Waivere  can  only 
be  issued  after  a  vehicle  has  failed  a 
retest  performed  after  all  qualifying 
repaira  have  been  made.  Any  available 
warranty  coverage  must  be  used  to 
obtain  repairs  before  expenditiues  can 
be  counted  toward  the  cost  limit. 
Tampering  related  repairs  shall  not  be 
applied  toward  the  cost  limit.  Repairs 
must  be  appropriate  to  the  cause  of  the 
test  failure.  Repairs  for  1980  and  newer 
model  year  vehicles  must  be  performed 
by  a  recognized  repair  technician.  The 
Federal  regulation  allows  for 
compliance  via  a  diagnostic  inspection 
after  failing  a  retest  on  emissions  and 
requires  quality  control  of  waiver 
issuance.  The  SIP  must  set  a  maximum 
waiver  rate  and  must  describe  corrective 
action  that  would  be  taken  if  the  waiver 
rate  exceeds  that  contained  in  the  SIP. 

The  Jefferson  County  regulation 
provides  the  necessary  authority  to 
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issue  waivers,  set  cost  limits,  administer 
and  enforce  the  waiver  system.  The 
submittal  commits  to  a  maximum 
waiver  rate  as  estabUshed  in  the 
performance  standard  demonstration 
and  commits  to  corrective  action  to 
reduce  the  waiver  rate  if  this  value  is 
exceeded.  The  Jeffierson  County 
Regulation  8.01  sets  a  $75  cost  limit  for 
pr»-81  vehicles  and  $200  for  1981  and 
newer  vehicles.  The  regulation  includes 
provisions  which  address  waiver 
criteria  and  procedxires,  including  cost 
limits,  tampering  and  warranty  related 
repairs,  quality  control  and 
administration.  A  unique  feature  of  the 
regiUation  is  any  vehicle  owner 
requesting  a  waiver  must  submit  the 
vehicle  for  review  at  the  APCD  referee 
test  center  and  must  show  a  measurable 
improvement  in  emissions.  A  vehicle 
repair  form  must  be  submitted  by  the 
ovmer  at  that  time,  verifying  the  repairs. 
The  vehicle  is  diagnosed  by  APCD 
personnel  that  must  be  ASE  certified 
Master  Mechanics  as  well  as  sworn 
Kentucky  peace  officers  and  EPA 
Administrates  designated 
representatives  for  tampering  and  fuels. 
These  provisions  meet  the  Federal  I/M 
regulations  requirements  and  are 
approvable. 

Motorist  Compliance  Enforcement— 40 
CFR  51.361 

The  Federal  regulatitm  requires  that 
compliance  shall  be  ensured  through 
the  denial  of  motor  vehicle  registration 
in  I/M  programs.  However,  a  basic  area 
may  use  an  alternative  enforcement 
mechanism  if  it  demonstrates  that  the 
alternative  will  be  as  effective  as 
registration  denial.  The  SIP  shall 
provide  information  concerning  the 
enforcement  process,  legal  authority  to 
implement  and  enforce  the  program,  a 
commitment  to  a  compliance  rate  to  be 
used  for  modeling  purposes  and  to  be 
maintained  in  practice.  The  Jefferson 
County  regiilation  provides  the  legal 
authority  to  implement  a  computer 
matching  enforcement  system.  The  RFP 
contains  a  detailed  description  of  the 
enforcement  process.  The  contractor  is 
responsible  for  data  operations.  This 
includes  a  requirement  to  update  the 
database  every  Monday.  A  database  of 
tested  vehicles  is  compared  to  a 
database  of  registered  subject  vehicles. 
The  testing  process  for  the  vehicle 
owner  be^^ns  when  the  owner  is  sent  a 
reminder  of  the  testing  requirement  by 
the  contractor.  Any  owner  failing  to 
obtain  a  certificate  of  compliance  by  the 
end  of  the  assigned  month  will  be  sent 
a  notice  of  violation  (NOV)  which  states 
that  if  the  vehicle  is  brought  in  for 
testing  that  month  no  further  action  will 
be  taken.  A  legal  notice  called  Notice  of 


Court  Action  (NOCA)  will  be  sent  by  the 
contractor  to  the  vehicle  owner  who 
fails  to  have  the  vehicle  tested  by  the 
end  of  the  NOV  month.  This  notice 
states  that,  if  the  owner  obtains  a 
certificate  of  compliance  by  a  specified 
cutoff  date,  a  criminal  complaint  which 
has  already  been  prepared  in  his  name, 
will  not  be  proceMed  by  the  Jefferson 
County  Dis^ct  Court.  The  cutoff  date  is 
established  by  the  APCD  each  month. 
When  an  owner  fails  to  obtain  a 
certificate  of  compliance  by  the  cutoff 
date,  a  sworn  criminal  complaint  is  filed 
in  the  Jefferson  district  court  pursuant 
to  the  Kentucky  Rules  of  Criminal 
Procedure.  The  fine  for  violations  shall 
not  be  less  than  $10  and  not  more  than 
$50  for  the  first  offense  and  not  less 
than  $50  or  more  than  $100  for  each 
subsequent  offiense.  Payment  of  court 
costs  by  a  defendant,  upon  conviction, 
shall  be  mandatory  and  cannot  be 
probated  or  suspended. 

Jefferson  County  Regulation  8.03 
contains  a  requirement  that  people 
living  outside  of  the  County  but  working 
in  it  must  have  their  vehicles  inspected. 
The  employer  is  responsible  for 
providing  a  list  of  vehicle  owners 
subject  to  this  requirement.  An 
employer  may  be  fined  up  to  $500  per 
day  per  offense.  Enforcement  against 
vehicle  owners  is  the  same  as  for 
residents  of  Jefferson  County.  The 
submittal  commits  to  maintaining  the 
compliance  rate  used  in  the 
performance  standard  demonstration. 
This  portion  of  the  Kentucky  submittal 
meets  the  Federal  requirements  and  is 
approvable. 

Motorist  Compliance  Enforcement 
Program  Oversigjtit — iO  CFR  51.362 

The  Federal  I/M  regulation  requires 
that  the  enforcement  program  shall  be 
audited  regularly  and  shall  follow 
effective  program  management 
practices,  including  adjustments  to 
improve  operation  when  necessary.  The 
SIP  shall  include  quality  control  and 
quality  assurance  procedures  to  be  used 
to  insure  the  effective  overall 
performance  of  the  enforcement  system. 
An  information  management  system 
shall  be  established  which  will 
characterize,  evaluate  and  enforce  the 
program. 

Tne  Jeffierson  County  regulation 
provides  the  legal  authority  to 
implement  a  computer  matching 
enforcement  system.  The  RFP  contains 
a  detailed  description  of  the 
enforcement  process.  The  submittal  also 
describes  the  process  used  in  auditing 
the  computer  matching  enforcement 
mechanism.  Compliance  with  the 
vehicle  inspection  program  is  audited 
by  the  Jefferson  County  APCD  by 


routine  checks  of  Kmtucky  vehicle 
registration  records  against  I/M  test 
records.  AdditionaUy,  Jefferson  County 
APCD  enters  all  court  records  of  all 
noncompliance  cases  into  a  computer 
program  to  vwify  appropriate  action 
was  taken.  Cases  are  identified  as 
ultimately  receiving  the  inspection  after 
appropriate  legal  action,  the  vehicle 
being  removed  from  the  owner's  record 
because  of  sale  or  scrappage  of  vehicle, 
or  no  test  required  because  the  vehicle 
has  been  removed  from  use  on  the  road. 
This  portion  of  the  Kentucky  submittal 
meets  the  Federal  requirements  and  is 
approvable. 

Quality  Assurance— 40  CFR  51 .363 

An  ongoing  quality  assurance 
program  shall  be  implemented  to 
discover,  correct  and  prevent  fraud, 
waste,  and  abuse  in  the  program.  The  ' 
program  shall  include  covert  and  overt 
performance  audits  of  the  inspectors, 
audits  of  station  and  inspector  records, 

auipment  audits,  and  formal  training  of 
:  state  I/M  enforcement  officials  and 
auditors.  A  description  of  the  quality 
assurance  program  which  includes 
written  procedure  manuals  on  the  above 
discussed  items  must  be  submitted  as 
part  of  the  SIP. 

The  Kentucky  submittal  includes  a 
quality  assurance  program  which 
describes  details  and  procedures  for 
implementing  inspector,  records,  and 
equipment  audits.  Performance  audits  of 
inspectors  and  testing  equipment  will 
be  i>erfonned  by  the  APCD  personnel. 
Regulation  8,  Sections  8  and  9  require 
various  quality  assiirance  and  control 
functions  be  performed  to  insure  correct 
program  operation.  These  include  overt 
and  covert  audits  and  remote 
observation  of  inspection  personnel 
parforming  testing.  Overt  audits  may  be 
peHormed  by  APCD  personnel  at  any 
time,  unannounced,  during  station 
operation.  Covert  audits  are  required  to 
use  a  range  of  vehicles  which  have  been 
set  to  fail  the  inspection  test.  The  RFP 
requires  the  contractor  to  develop 
quality  assurance  and  control 
procedures  as  well  as  operations 
maniials.  The  quality  assurance 
requirements  and  procedures  in  the 
Jefferson  Coimty  program  meet  the 
Federal  I/M  regulation  requirements  and 
are  approvable. 

Enforcement  Against  Contractors, 
Stations  and  Inspectors — W  CFR  51 .364 

Enforcement  against  licensed  stations 
or  contractors,  and  inspectors  shall 
include  swift,  sure,  effective,  and 
consistent  penalties  for  violation  of 
program  requirements.  TTie  Federal  I/M 
regulation  requires  the  establishment  of 
minimiun  penalties  for  violations  of 


program  rules  and  procedures  which 
can  be  imposed  against  stations, 
contractors  and  inspectors.  The  legal 
authority  for  establishing  and  imposing 
penalties,  dvil  fines,  license 
suspensions  and  revocatirais  must  be 
included  in  the  SIP.  State  quality 
assurance  officials  shall  have  the 
authority  to  temporarily  sxispend  station 
and/or  inspector  licenses  immediately 
upon  finding  a  violaticm  that  directly 
affects  emission  reduction  benefits.  The 
SIP  shall  describe  the  administrative 
and  judicial  procedures  and 
responsibilities  relevant  to  the 
enforcement  process,  including  which 
agencies,  courts  and  jurisdictions  are 
involved,  who  will  prosecute  and 
adjudicate  cases  and  the  resources  and 
souvces  of  those  rasources  which  will 
sumxKt  this  function. 

Tne  Kentucky  submittal  includes  the 
legal  authority  to  establish  and  impose 
penalties  against  stations,  contractors 
and  inspectors.  The  Jefferson  County 
aiforoement  program  is  staSed  by 
Kentucky  peace  officers  and  immediate 
action  and  prosecution  is  taken  when 
needed.  The  Jefferson  County  APCD 
auditors  can  suspend  licenses  and 
operations  imawdiately  upon  detection 
of  a  violation.  Th»  RFP  est^lishes  fines 
to  the  contractor  for  failure  to  perform 
as  required.  Inspectors  may  be 
decertified.  The  Jefferson  County  I/M 
program  meets  the  requirements  of  this 
section  and  is  approvable. 

Data  Collection — 40  CFR  51.365 

Accurate  data  collection  is  essential  to 
the  management,  evaluation  and 
enforcement  of  an  I/M  program.  The 
Federal  I/M  regulation  requires  data  to  . 
be  gathered  on  each  individual  test 
conducted  and  on  the  results  of  the 
quality  control  checks  of  test  equipment 
required  under  40  CFR  51.359. 

Jefferson  County  Regulation  8.01, 
Section  7,  specifies  the  information 
contained  on  the  inspection  form.  The 
RFP  requires  the  collection  of  data,  and 
siibeequent  analysis,  on  each  individual 
test  conducted  and  describes  the  type  of 
data  to  be  collected.  The  type  of  test 
data  collected  meets  the  Federal  I/M 
lagulation  requirements  and  is 
approvable.  The  submittal  also  commits 
to  gather  and  report  the  results  of  the 
quality  control  checks  required  imder 
40  CFR  51.359  and  is  apiHt)vable. 

Data  Analysis  and  Reporting — 40  CFR 
51.366 

Data  analysis  and  reporting  are 
required  to  allow  for  monitoring  and 
evaluation  of  the  prograa  by  the  states 
md  EPA.  The  Fedwal  I/M  regulation 
requires  annual  repwts  to  be  stikaiitted 
wjhich  provide  informstioB  and 


statistics  and  siunmarize  activities 
performed  for  each  of  the  following 
programs:  testing,  quality  assxirance, 
qus^ty  control  and  enforcement.  These 
reports  are  to  be  submitted  by  July  and 
shall  provide  statistics  for  the  period  of 
January  to  December  of  the  previous 
year.  A  biennial  report  shall  be 
submitted  to  EPA  which  addresses 
changes  in  program  design,  regulations, 
legal  authority,  program  procedures  and 
any  weaknesses  in  the  program  found 
during  the  two  year  period  and  how 
these  problems  will  be  or  were 
corrected. 

The  Jefferson  County  I/M  program 
RFP  provides  for  the  analysis  and 
reporting  of  data  for  the  testing  program, 
quality  assurance  program,  quality 
control  program  and  the  enforcement 
program.  The  type  of  data  to  be 
analyzed  and  reported  meets  the  Federal 
I/M  regulation  requirements  and  is 
approvable.  Jefferson  County  ccMnmits  to 
subniit  all  required  reports  to  EPA. 
Additionally,  Jefferson  County  APCD 
commits  to  submitting  the  annual 
reports  on  these  programs  to  EPA  by 
July  of  the  subsequent  year.  These 
annual  reports  will  be  submitted  July  1, 
1996,  and  each  July  1  thereafter, 
covering  the  previous  test  year.  The 
submittal  commits  to  the  reports 
required  imder  40  CFR  51.366  and  is 
approvable. 

Inspector  Training  and  Licensing  or 
Certification — 40  CFR  51.367 

The  Federal  I/M  regulation  requires 
all  inspectors  to  be  formally  trained  and 
licensed  or  certified  to  perform 
inspections. 

The  Jefferson  County  I/M  regulation 
requires  all  inspectors  to  receive  formal 
training,  be  certified  by  APCD  and 
renew  the  certification  every  year.  The 
inspector  must  attend  a  training  course 
and  pass  an  examination  with  at  least  a 
score  of  80% .  The  SIP  meets  the  Federal 
I/M  regulation  requirements  for 
inspector  training  and  certification  and 
is  approvable. 

Public  Information  and  Consumer 
Protection — 40  CFR  51.368 

The  Federal  I/M  regulation  requires 
the  SIP  to  include  a  public  information 
and  consumer  protection  program.  The 
RFP  includes  a  public  information 
program  which  educates  the  public  on 
I/M,  Commonwealth  and  Federal 
regulations,  air  quality  and  the  role  of 
motor  vehicles  in  the  air  pollution 
problem  and  other  items  as  described  in 
the  Federal  rule.  The  consumer 
protection  pregram  includes  provisions 
for  a  challenge  mechanism,  protection 
of  v^tiistle  blowers  and  {»roviding 
assiateBoe  to  Bolorists  ia  obtaining 


warranty  covoed  repairs.  The  public 
information  and  consiuner  protection 
programs  contained  in  the  SIP  submittal 
meet  the  Federal  regulati(»is  and  are 
approvable. 

Improving  Repair  Effectiveness — 40  CFR 
51.369 

Effective  repairs  are  the  key  to 
achieving  program  goals.  The  Federal 
regulation  requires  states  to  take  steps  to 
ensure  that  the  capability  exists  in  the 
repair  industry  to  repair  vehicles.  The 
SIP  must  include  a  description  of  the 
technical  assistance  program  to  be 
implemented,  a  descriptim  ot  the 
procedives  and  criteria  to  be  used  in 
meeting  the  performance  monitoring 
tequirements  required  in  the  Federal 
regulation  and  a  description  of  the 
repair  technician  training  resources 
available  in  the  community. 

The  Jefferson  County  regulations 
contain  a  (Mvmsicm  regarding  vehicle 
repair  forms.  These  must  be  completed 
by  a  professional  mechanic  registered 
with  the  APCD,  or  the  vehicle  owner  in 
cases  of  self-repair.  \  mechanic 
registered  by  the  APCD  must  pass  an 
APCD  training  course  in  which  air 
fK)llution  and  vehicles  are  discussed. 
The  APCD  also  maintains  a  hotline 
staffed  by  ASE  certified  master 
technicians.  Motorists  whose  vehicles 
fail  the  test  are  given  a  repair  facility 
report  card.  TWs  report  card  contains 
information  regarding  a  facility's 
success  in  repairing  vehicles  and  having 
them  pass  the  inspection  retest.  The 
APCD  provides  regular  feedback  to  each 
faciUty  on  their  repair  performance.  The 
performar»ce  monitoring  program  design 
meets  the  criteria  described  in  the 
Federal  regulation  and  is  approvable. 
The  repair  effectiveness  program 
described  in  the  SIP  meets  the  Federal 
regulation  and  is  approvable. 

Compliance  With  Recall  Notices — 40 
CFR  51.370 

The  Federal  regvdation  requires  the 
states  to  establish  methods  to  ensure 
that  vehicles  that  are  subject  to 
enhanced  I/M  and  are  included  in  an 
emission  related  recall  receive  the 
required  repairs  prior  to  completing  the 
emission  test  or  renewing  the  vehicle 
registration. 

The  Jefferson  County  nonattainment 
area  is  classified  as  moderate  and 
therefore  not  subject  to  this  provision. 

On-road  Testing— 40  CFR  51.371 

Ctai-road  testing  is  required  in 
eohfioced  1/M  areas.  The  use  of  ettber 
remote  sensing  devices  (R5D)  or 
roadside  pullovers  including  tailpipe 
emission  testing  can  he  aeed  io  meet  the 
Federal  ssgaietieet.  TUs  prasram  miA 
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include  on-road  testing  of  0.5%  of  the 
8ub)ect  fleet  or  20,000  vehicles, 
whichever  is  less,  in  the  nonattainment 
area  or  the  I/M  program  area.  Motorists 
that  have  passed  an  emission  test  and 
are  found  to  be  high  onitters  as  a  result 
of  a  on-road  test  shall  be  required  to 
pass  an  out-of-cycle  test. 

llie  Jefferson  Coimty  ncmattainment 
area  is  classified  as  moderate  and 
therefore  not  subject  to  this  provision. 

State  Implementation  Plan 
Submissions/Implementation 
Deadlines— 40  CFR  51.372-373 

The  Federal  regulation  requires 
centralized  basic  I/M  programs  to  be 
fully  implemented  by  January  1, 1994. 
The  Jefiisrson  County  I/M  program  has 
been  in  operation  since  1984.  The 
changes  required  by  the  CAA  were 
implemented  during  1993.  The  SIP 
meets  the  SIP  submission  and 
implementation  deadline  requirements 
set  forth  in  the  Federal  I/M  regulation. 

EPA's  review  of  the  materi<Q  indicates 
that  the  Commonwealth  has  adopted  a 
basic  I/M  program  in  accordance  with 
the  requirements  of  the  Act.  EPA  is 
approving  the  Kentucky  SIP  revision  for 
a  basic  I/M  program  in  Jefferson  County, 
which  was  submitted  on  November  12. 
1993. 

Final  Action 

The  EPA  is  approving  the  Jefferson 
Coimty  I/M  revision  and  is  publishing 
this  action  without  prior  proposal 
because  the  agency  views  this  as  a 
noncontioversial  amendment  and 
anticipates  no  adverse  public 
comments.  However,  in  a  separate 
docimient  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comment  be  filed.  This  action 
will  be  effective  September  26, 1995 
unless,  by  August  28, 1995  adverse  or 
critical  comments  are  received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
discussed  in  a  subsequent  final  rule 
based  on  the  separate  proposed  rule. 
The  EPA  will  not  institute  a  second 
comment  period  for  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  September  26, 1995. 

EPA  is  approving  this  revision  to  the 
Kentucky  SW  for  a  basic  I/M  program. 
The  Agency  has  reviewed  this  request 
for  revision  of  the  Federally-approved 
SIP  for  conformiuice  with  the  provisions 


of  me  1990  Amendments  enacted  on 
November  15, 1990.  The  Agency  has 
determined  that  this  action  conforms 
with  those  requirements. 

Under  section  307(b)(1)  of  the  Act,  42 
U.S.C.  7B07  (b)(1).  petitions  for  judicial 
review  of  this  action  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  26, 
1995.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  purpmes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  Act,  42  U.S.C.  7607 
(b)(2).) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiire 
request  for  a  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shaU  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  imder  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  reqiiirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 


U.S.  246.  256-66  (S.Ct  1976);  42  U.S.C 
sections  7410(a)(2)  and  7410(k)(3). 

Under  Sections  202.  203  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22. 1995.  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision., 
the  State  and  any  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  Section  182 
of  the  Clean  Air  Act,  These  rules  may 
bind  State,  local  and  tribal  governments 
to  perform  certain  actirais  and  also 
require  the  private  sector  to  perform 
certain  duties.  To  the  extent  that  the 
rules  being  approved  by  this  action  will 
impose  any  mandate  upon  the  State, 
load,  or  tribal  governments  either  as  the 
owner  or  operator  of  a  source  or  as  a 
regulator,  or  would  impose  any  mandate 
upon  the  private  sector,  EPA's  action 
will  impose  no  new  requirements;  such 
sources  are  already  subject  to  these 
regulations  under  State  law. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action.  EPA  has  also  determined  that 
this  final  action  does  not  include  a 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  State, 
local,  or  tribal  governments  in  the 
aggregate  or  to  the  private  sector. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  oxides.  Ozone,  Reporting  and 
Recordkeeping  requirements. 

Dated:  June  28, 1995. 
Patrick  M.  Tobin, 

Acting  Regional  Administrator. 

Part  52  of  chapter  I.  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subparts — Kentucky 

2.  Section  52.920,  is  amended  by 
adding  paragraph  (c)(72)  to  read  as 
follows: 


fS2.920   Mentiflcatton  of  ptan. 

•        •        *        •        * 

(c)*  *  *  ,       .    . 

(72)  Modifications  to  the  existing 

basic  I/M  program  in  Jefferson  County  to 

implement  an  anti-tampering  check. 

pressure  testing  of  the  evaporative 

control  system,  and  testing  of  commuter 

vehicles  submitted  by  the 

Commonwealth  of  Kentucky  on 

November  12, 1993. 

(i)  Incorporation  by  reference. 
Regulation  8.01  and  8.02,  adopted  on 
February  17, 1993,  and  Regulation  8.03 
adopted  on  Febnuuy  17, 1993. 

(ii)  Other  material.  None. 

*  •  * 

(FR  Doc.  95-18513  Filed  7-27-95;  8:45  am) 
wujNO  cooc  aaso-ao-p 


40  CFR  Part  52 

[NC*««2-1-M30a:  NC-06&-1-6632a;  NC- 
067-1-66338;  FRL-6254-61 

Approval  and  Promulgation  of 
Implementation  Plans;  State:  Approval 
of  Revisions  to  the  State  of  North 
Carolina's  State  Implementation  Plan 
(SIP) 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 


SUMMARY:  EPA  is  approving  revisions  to 
the  North  Carolina  State 
Implementation  Plan  (SIP)  to  allow  the 
State  and  two  local  air  pollution  control 
agencies  to  issue  Federally  enforceable 
state  operating  p>ermits  (FESOP)  and 
Federally  enforceable  local  operating 
permits  (FELOP).  On  May  31, 1994,  the 
State  of  North  Carolina  through  the 
Department  of  Environment,  Health, 
and  Natural  Resources  (DEHNR) 
submitted  a  SIP  revision  fulfilling  the 
requirements  necessary  to  issue  FESOP. 
On  June  1. 1994,  the  Forsyth  County 
Department  of  Environmental  Affairs 
(FCDEA)  through  the  DEHNR  submitted 
a  SIP  revision  fulfilling  the 
requirements  necessary  to  allow  Forsyth 
County  to  issue  FELOP.  On  September 
15. 1994.  the  Western  North  Carolina 
Regional  Air  Pollution  Control  Branch 
(WNCRAPCB)  through  the  DEHNR 
submitted  a  SIP  revision  fulfilling  the 
requirements  necessary  to  allow  the 
Western  Carolina  to  issue  FELOP.  These 
submittals  conform  with  the 
requirements  necessary  for  a  state  or 
local  agency's  minor  source  operating 
permit  program  to  become  Federally 
enforceable.  In  order  to  extend  the 
Federal  enforceability  of  state  and  local 
operating  permits  to  hazardous  air 
pollutants  (HAP),  EPA  is  also  proposing 
approval  of  Ihe  North  Carolina,  Forsyth 


Coimty,  and  Western  Carolina  FESOP 
and  FEIX)P  regulations  piusuant  to 
section  112  of  the  Act. 
DATES:  This  action  will  be  effective  by 
September  26, 1995  unless  notice  is 
received  by  August  28, 1995  that 
someone  wishes  to  sulnnit  adverse  or 
critical  comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES: 

Written  comments  should  be 
addressed  to  Scott  Miller  at  the  EPA 
Regional  office  Usted  below. 

Copies  of  the  material  submitted  by 
North  Carolina  may  be  examined  during 
normal  business  hours  at  the  following 
locaticms: 
Air  and  Radiation  Docket  and 

Information  Center  (Air  Docket  6102), 

U.S.  Environmental  Protection 

Agency,  401  M  Stoeet,  SW., 

Washington,  DC  20460. 
Environmental  Protection  Agency, 

Region  4  Air  Programs  Branch,  345 

Courtland  Street,  NE,  Atlanta,  Georgia 

30365. 
North  Carolina  Department  of  Health, 
Environment,  and  Natural  Resources, 
Air  Quality  Section,  P.O.  Box  29535, 
Raleigh,  North  Carolina  27626. 
Forsyth  Coimty  Environmental  Affaire 
Department,  Air  Quafity  Section,  537 
North  Spruce  Street,  Winston-Salem, 
North  Carolina  27101. 
Western  North  Carolina  Regional  Air 
Pollution  Control  Agency,  Buncomtw 
County  Courthouse,  60  Court  Plaza, 
Asheville,  North  Carolina  28801. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Miller,  Air  Programs  Branch,  Air, 
Pesticides  &  Toxics  Management 
Division,  Region  4  Environmental 
Protection  Agency,  345  Courtland  Street 
NE.,  Atlanta,  Georgia  30365. The 
telephone  number  is  404/347-3555 
extension  4153.  Reference  file  numbers 
NC-068-1-6632;  NC-067-1-6633;  NC- 
062-1-6430. 

SUPPLEMENTARY  INFORMATION:  On  May 
31, 1994,  June  1,  1994,  and  September 
15, 1994,  the  State  of  North  Carolina, 
the  FCDEA,  and  the  WNCRAPCB. 
respectively,  through  the  DEHNR 
submitted  SIP  revisions  designed  to 
allow  the  three  agencies  to  issue 
operating  permits  which  are  Federally 
enforceable  pureuant  to  EPA 
requirements  as  specified  in  a  Federal 
Register  notice,  "Requirements  for  the 
preparation,  adoption,  and  submittal  of 
implementation  plans;  air  quality,  new 
source  review;  final  rules."  (See  54  FR 
22274,  June  28, 1989).  These  voluntary 
SIP  revision^  allow  EPA  and  citizens  to 
enforce  terms  and  conditions  of  state- 
issued  and  local-issued  minor  source 
operating  permits.  In  addition,  operating 


permits  that  are  issued  under  a  state  or 
local  agency's  minor  source  operating 
permit  program  that  is  approved  into 
the  SIP  may  provide  Federally 
enforceable  limits  to  an  air  pollution 
source's  potential  to  emit.  Limiting  of  a 
source's  potential  to  emit  through 
Federally  enforceable  operating  permits 
can  affect  a  source's  appUcability  to 
Federal  regulations  such  as  title  V 
operating  permits.  New  Source  Review 
(NSR)  preconstruction  permits. 
Prevention  of  Significant  Deterioration 
(PSD)  preconstruction  permits  for 
criteria  pollutants  and  Federal  air  toxics 
requirements  mandated  under  section 
112  of  the  Qean  Air  Act  as  amended  in 
1990  (CAA). 

In  the  aforementioned  June  28, 1989, 
Federal  Register  docimient,  EPA  listed 
five  criteria  necessary  to  allow  a  state  or 
local  agency's  operating  permit  program 
to  become  Federally  enforceable  and, 
therefore,  approvable  into  the  SIP. 

"The  first  criteria  for  a  state  or  local 
agency's  operating  permit  program  to 
become  Federally  enforceable  is  that  the 
FESOP  or  FELOP  program  must  be 
approved  into  the  SIP.  On  May  31, 1994. 
June  1, 1994,  and  September  15,  1994, 
the  State  of  North  Carolina,  the  FCDEA, 
and  the  WNCRAPCB.  respectively, 
through  the  DEHNR  submitted  SIP 
revisions  designed  to  meet  the  five 
criteria  for  Federal  enforceability.  This 
action  will  approve  these  regulations 
into  the  North  Carolina  SIP,  thereby, 
meeting  the  first  criteria  for  Federal 
enforceability. 

The  second  criteria  for  a  state's 
operating  permit  program  to  become 
Federally  enforceable  is  that  the 
regulations  approved  into  the  SIP 
impose  a  legal  obligation  that  operating 
permit  holders  adhere  to  the  terms  and 
limitations  of  such  permits.  North 
Carolina  Regulation  15A  NCAC 
2Q.0306(b)  addresses  this  requirement 
by  outlining  specific  measures  that  the 
State  may  take  in  the  event  of  the 
"failure  of  the  owner  or  operator  of  a 
source  permitted  pursuant  to  this  Rule 
to  adhere  to  the  terms  and  limitations  of 
the  permit."  These  measures  include  an 
enforcement  action,  permit  termination, 
revocation,  and  reissuance  as  well  as  a 
denial  of  permit  renewal  application. 
Both  the  FCDEA  and  the  WNCRAPCB 
operating  permit  programs  meet  this 
requirement  by  a  verbatim  incorporation 
of  the  State's  Regulation  15A  NCAC 
2Q.0306(b)  into  their  regulations. 

The  third  criteria  necessary  for  a  state 
or  local  agency's  operating  permit 
program  to  be  Federally  enforceable  is 
that  the  operating  permit  program 
require  that  all  emissions  limitations, 
controls,  and  other  requirements 
imposed  by  sach  permits  will  be  at  least 
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as  stringent  as  any  other  applicable 
limitations  and  requirements  contained 
in  the  SIP  or  enforceable  under  the  SIP, 
and  that  the  program  may  not  issue 
pomits  that  waive,  or  make  less 
stringent,  any  limitations  or 
requirements  contained  in  or  issued 
pursuant  to  the  SIP,  or  that  are 
otherwise  "Federally  enforceable"  (e.g. 
standards  established  under  sections 
111  and  112  of  the  Act).  North  Carolina 
Regulation  15A  NCAC  2Q.0306(c) 
requires  that  all  emissions  limitations, 
controls,  and  other  requirements 
imposed  by  a  permit  issued  pursuant  to 
this  Rule  shall  be  at  least  as  stringent  as 
any  other  applicable  requirement  as 
defined  under  Rule  .0103  (effective  date 
of  July  1, 1994).  The  definition  of 
applicable  requirement  found  in  15A 
NCAC  2Q.0103  includes  among  other 
things  requirements  in  the  North 
Carolina  SIP.  In  addition.  Regulation 
15A  NCAC  2Q.0306(c)  requires  that  the 
permit  shall  not  waive  or  make  less 
stringent  any  limitation  or  requirement 
contained  in  applicable  requirement. 
Both  the  FCDEA  and  the  WNCRAPCB 
operating  permit  programs  meet  this 
requirement  by  a  verbatim  incorporation 
of  the  State's  Regulation  15  A  NCAC 
2Q.0306(b)  into  their  regulations. 
Therefore,  the  third  criteria  for  Federal 
enforceability  is  met. 

The  fourth  criteria  for  a  state  or  local 
agency  to  be  able  to  issue  FESOP  or 
FELDP  is  that  limitations,  controls,  and 
requirements  in  the  operating  permits 
are  quantifiable,  and  otherwise 
enforceable  as  a  practical  matter.  While 
a  determination  of  what  is  practically 
enforceable  will  generally  differ  based 
on  process  type  and  emissions.  North 
Carolina  Regulation  15 A  NCAC 
2Q.0306(d)  requires  that  "Emissions 
limitations,  controls,  and  requirements 
contained  in  permits  issued  piu^uant  to 
the  Rule  shall  be  permanent, 
quantifiable,  and  otherwise  enforceable 
as  a  practical  matter."  Both  the  FCDEA 
and  the  WNCRAPCB  operating  permit 
programs  meet  this  requirement  by  a 
verbatim  incorporation  of  the  State's 
Regulation  15A  NCAC  2Q.0306(b)  into 
their  regulations.  Therefore,  the  foiuth 
criteria  for  Federal  enforceability  is  met. 

The  fifth  criteria  for  a  state  or  local 
agency  to  be  able  to  issue  FESOP  or 
FTLOP  is  to  provide  EPA  and  the  public 
with  timely  notice  of  the  proposal  and 
issuance  of  such  permits,  and  to  provide 
EPA,  on  a  timely  basis,  with  a  copy  of 
each  proposed  (or  draft)  and  final 
permit  intended  to  be  Federally 
enforceable.  This  process  also  must 
provide  for  an  opportimity  for  public 
comment  on  the  permit  applications 
prior  to  issuance  of  the  final  permit. 
North  Carolina  Regulation  15A  NCAC 


2Q.0306(a)(5)  requires  that  any  source 
which  wi^es  to  limit  its  potential  to 
emit  via  a  permit  for  PSD/NSR  or  title 
V  purposes  must  go  through  an 
opportimity  for  public  comment  as  well 
as  public  hearing.  In  addition. 
Regulation  15A  NCAC  2Q.0306(a)(12) 
allows  any  owner  or  operator  who 
requests  that  a  draft  permit  go  to  public 
notice  with  an  opportimity  to  request  a 
public  hearing  to  do  so.  EPA  notes  that 
any  permit  which  has  not  gone  through 
an  opportimity  for  public  comment  and 
EPA  review  in  the  North  Carolina,  the 
FCDEA  and  the  WNCRAPCB  FESOP  or 
FELOP  programs  will  not  be  Federally 
enforceable.  North  Carolina  Regulation 
15A  NCAC  2Q.0307(d)  requires  that 
there  will  be  at  least  a  30  day  public  and 
EPA  comment  p>eriod  prior  to  permit 
issuance.  North  Carolina  Regulation 
ISA  NCAC  2Q.0307(g)  provides  that  the 
Director  will  send  a  copy  of  each  draft 
permit  when  it  sends  EPA  the  notice  of 
request  for  public  comment  for  that 
permit.  Finally,  Regulation  15A  NCAC 
2Q.0307(g}  provides  that  the  State  will 
send  a  copy  of  each  final  permit  after 
the  permit  is  issued.  Both  the  FCDEA 
and  the  WNCRAPCB  operating  permit 
programs  meet  this  requirement  by  a 
verbatim  incorporation  of  the  State's 
Regulations  15A  NCAC  2Q.0306(a){5), 
15A  NCAC  2Q.0306(a)(12).  15A  NCAC 
2Q.0307(d).  ISA  NCAC  2Q.0307(g)  into 
their  regulations.  Therefore,  the  fifth 
criteria  for  Federal  enforceability  is  met. 
On  June  28. 1989  (54  FR  27274),  EPA 
published  criteria  for  approving  and 
incorporating  into  the  SIP  regulatory 
programs  for  the  issuance  of  FESOP  and 
FELOP.  Permits  issued  pursuant  to  an 
operating  permit  program  approved  into 
the  SIP  as  meeting  these  criteria  may  be 
considered  Federally  enforceable.  EPA 
has  encouraged  states  and  local  agencies 
to  develop  such  FESOP  and  FELOP 
programs  in  conjimction  with  title  V 
operating  permits  programs  to  enable 
sources  to  limit  their  potential  to  emit 
to  below  the  title  V  applicability 
thresholds.  (See  the  guidance  document 
entitled,  "Limitation  of  Potential  to  Emit 
with  Respect  to  Title  V  Applicability 
Thresholds,"  dated  September  18,  1992, 
from  John  Calcagni,  Director,  Air 
Quality  Management  Division,  Office  of 
Air  Quahty  Planning  and  Standards 
(OAQPS),  Office  of  Air  and  Radiation, 
U.S.  EFA.)  On  November  3, 1993,  the 
EPA  annoimced  in  a  guidance 
docmnent  entitled,  "Approaches  to 
Creating  Federally  Enforceable 
Emissions  Limits,"  signed  by  John  S. 
Seitz,  Director,  OAQPS,  that  this 
mechanism  could  be  extended  to  create 
Federally  enforceable  limits  for 
emissions  of  HAP  if  the  program  were 


approved  pursuant  to  section  112(1)  of 
the  Act. 

In  addition  to  requesting  approval 
into  the  SIP.  North  Carolina,  the  FCDEA 
and  the  WNCRAPCB  have  also 
requested  approval  of  their  FESOP  and 
FELOP  programs  under  section  112(1)  of 
the  Act  for  the  piupose  of  creating 
Federally  enforceable  limitations  on  the 
potential  to  emit  of  HAP.  Approval 
imder  section  112(1)  is  necessary 
because  the  proposed  SIP  approval 
discussed  above  only  extends  to  the 
control  of  criteria  pollutants.  Federally 
enforceable  limits  on  criteria  pollutants 
(i.e.,  VOC's  or  PM-10)  may  have  the 
incidental  effect  of  limiting  certain  HAP 
listed  pursuant  to  section  1 12(b).  ■ 
However,  section  112  of  the  Act 
provides  the  underlying  authority  for 
controlling  all  HAP  emissions. 

EPA  beheves  that  the  five  appipval 
criteria  for  approving  FESOP  programs 
into  the  SIP,  as  specified  in  the  June  28, 
1989,  Federal  Roister  dociunent,  are 
also  appropriate  for  evaluating  and 
approving  the  programs  under  section 
112(1).  The  June  28,  1989,  dociunent 
does  not  address  HAP  because  it  was 
written  prior  to  the  1990  amendments  to 
section  112  not  because  it  establishes 
requirements  unique  to  criteria 
pollutants.  Hence,  the  following  five 
criteria  are  applicable  to  FESOP  and 
FELOP  approvals  under  section  112(1): 
(1)  The  program  must  be  submitted  to 
and  approved  by  the  EPA;  (2)  the 
program  must  impose  a  legal  obligation 
on  the  operating  permit  holders  to 
comply  with  the  terms  and  conditions 
of  the  permit,  and  permits  that  do  not 
conform  with  the  Jtme  28, 1989.  criteria 
or  the  EPA's  imderlying  regulations 
shall  be  deemed  not  Federally 
f  "forceable;  (3)  the  program  must 
contain  terms  and  conditions  that  are  at 
least  as  stringent  as  any  requirements 
contained  in  the  SIP,  enforceable  under 
the  SIP,  or  any  section  112  or  other  CAA 
requirement,  and  may  not  allow  for  the 
waiver  of  any  CAA  requirement:  (4) 
permits  issued  under  the  program  must 
contain  conditions  that  are  permanent, 
quantifiable,  and  enforceable  as  a 
practical  matter;  and  (5)  permits  that  are 
intended  to  be  Federally  enforceable 
must  be  issued  subject  to  public 
participation  and  must  be  provided  to 
the  EPA  in  proposed  form  on  a  timely 
basis. 

In  addition  to  meeting  the  criteria  in 
the  June  28. 1989.  document,  a  FESOP 
or  FELOP  program  that  addresses  HAP 
must  meet  the  statutory  criteria  for 
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'  The  EPA  intends  to  issue  guidance  addressing 
the  technical  aspects  of  how  these  criteria  pollutant 
limits  may  be  recognized  for  purposes  of  limiting 
a  source's  potential  to  emit  of  HAP  to  below  section 
112  major  source  levels. 


approval  under  section  112(1K5). 
Section  112(1)  allows  EPA  to  approve  a 
program  only  if  it:  (1)  Contains  adequate 
authority  to  assure  compliance  with  any 
section  112  standards  or  requirements; 
(2)  provides  for  adequate  resoiuxxs;  (3) 
provides  for  an  expeditious  schedule  for 
assuring  compliance  with  section  112 
requirements;  and  (4)  is  otherwise  likely 
to  satisfy  the  objectives  of  the  Act 
EPA  plans  to  codify  the  approval 
criteria  for  programs  limitii^  potential 
to  emit  of  HAP,  such  as  FESOP 
programs,  through  amendments  to 
Subpart  E  of  Part  63.  the  regulations 
promulgated  to  implement  section 
1120)  of  the  Act  (See  58  FR  62262. 
November  26, 1993.)  EPA  also 
anticipates  given  that  these  regulatory 
criteria,  as  they  apply  to  FESOP 
programs,  will  mirror  those  set  forth  in 
the  June  28. 1989.  document.  EPA 
currently  anticipates  that  since  FESOP 
prof^Bms  approved  pursuant  toeection 
112(1)  prior  to  the  planned  Subpart  E 
revisions  will  have  been  approved  as 
meeting  these  criteria,  further  approval 
actions  for  those  programs  will  not  be 
necessary. 

EPA  has  authority  under  section 
112(1)  to  approve  programs  to  Unit 
potential  to  emit  of  HAP  directiy  under 
section  112(1)  prior  to  this  revision  to 
Subpart  E.  Section  112(1)(5)  requires 
EPA  to  disapprove  programs  that  are 
inconsistent  with  guidance  required  to 
be  issued  under  section  112(1)(2).  This 
cotild  be  read  to  suggest  that  the 
"guidance"  referredto  in  section 
112(1)(2)  was  intended  to  be  a  binding 
rule.  Even  under  this  interpretation, 
EPA  does  not  believe  that  section  112(1) 
requires  this  rulemaking  to  be 
comprehensive.  That  is,  it  need  not 
address  every  possible  instance  of 
approval  under  section  112(1).  EPA  has 
already  issued  regulations  under  section 
112(1)  that  woidd  satisfy  any  section 
112(1)(2)  requirement  for  rulemaking. 
Given  the  severe  timing  problems  posed 
by  impending  deadlines  set  forth  in 
"maximum  achievable  control 
technology"  (MACT)  emission 
standards  under  section  112  and  for 
submittal  of  tiUe  V  permit  applications, 
it  is  reasonable  to  read  section  112(1)  to 
allow  for  approval  of  programs  to  limit 
potential  to  emit  prior  to  promulgation 
of  a  rule  spedficdly  addressing  this 
issue. 

Therefore.  EPA  is  approving  the  North 
Carolina.  Forsyth  County,  and  the 
Western  North  Carolina  minor  source 
operating  permit  program  now  to  alldw 
these  agencies  to  beg^  issuing  FESOP 
and  FELOP  as  soon  as  possible. 

EPA  believes  that  the  North  Carolina, 
Foreyth  County,  and  the  Western  North 
Carolina  FESOP  and  FELOP  programs 


meet  the  approval  criteria  specified  in 
the  June  28, 1989.  Federal  Register 
document  and  in  section  112(1)(S)  of  the 
Act  As  discussed  previously  in  this 
notice,  the  North  Carolina,  Forsyth 
County,  and  Western  Carolina  minor 
source  operating  permit  programs  meet 
the  five  criteria  necessary  for  Federal 
enforceability. 

Regarding  the  statutory  criteria  of 
section  112(1)(5)  referred  to  above.  EPA 
believes  that  the  North  Carolina.  Forsyth 
County,  and  Western  Carolijaa  minor 
source  operating  permit  programs 
contain  adequate  authority  to  assure 
compliance  with  section  112 
requirements  because  the  third  criterion 
of  the  June  28. 1989.  document  is  met, 
that  is,  because  the  program  does  not 
allow  for  the  waiver  of  any  section  112 
requirement.  Sources  that  become  minor 
through  a  permit  issued  purauant  to  this 
program  would  still  be  required  to  meet 
section  112  requirements  applicable  to 
non-major  sources. 

Regarding  the  requirement  for 
adequate  resources,  EPA  believes  that 
North  Carolina,  Forsyth  County,  and 
Western  Carolina  have  demonstrated 
that  each  agency  can  provide  for 
adequate  resources  to  support  the 
FESOP  and  FELOP  program.  EPA 
expects  that  since  North  Carolina, 
Foreyth  County,  and  Western  Carolina 
have  administered  a  minor  source 
operating  permit  program  for  several 
years  resources  will  continue  to  be 
adequate  to  administer  the  FESOP  or 
FELOP  program.  EPA  will  monitor  the 
implementation  of  each  Agency's 
FESOP  or  FELOP  to  ensure  that 
adequate  resources  are  in  fact  available. 
EPA  also  believes  that  the  North 
Carolina.  Forsyth  County,  and  Western 
Carolina  FESOP  or  FELOP  provide  for 
an  expeditious  schedule  for  assuring 
compliance  with  section  112 
requirements.  This  program  will  be  used 
to  allow  a  source  to  establish  a 
voluntary  limit  on  potential  to  emit  to 
avoid  being  subject  to  a  CAA 
requirement  applicable  on  a  particular 
date.  Nothing  in  any  of  these  programs 
would  allow  a  source  to  avoid  or  delav 
compliance  with  a  CAA  requirement  if 
it  fails  to  obtain  an  appropriate 
Federally  enforceable  limit  by  the 
relevant  deadline.  Finally,  EPA  believes 
it  is  consistent  with  the  intent  of  section 
112  and  the  Act  for  states  to  provide  a 
mechanism  through  which  sources  may 
avoid  classification  as  a  major  source  by 
obtaining  a  Federally  enforceable  limit 
on  potential  to  emit 

With  the  addition  of  these  provisions, 
the  North  Carolina,  Foreyth  County,  and 
Western  Carolina  minor  source 
operating  permit  program  satisfies  all 
the  requirements  listed  in  the  June  28, 


1989,  Federal  Register  document 
Therefore,  EPA  is  approving  this 
revision  to  the  State  of  Nortii  Carolina's 
SIP  allowing  the  State  and  local  agency 
to  issue  FESOP  and  FELOP. 

Final  ActkHi 

In  this  action,  EPA  is  approving  the 
North  Carolina,  Western  Carolina,  and 
Foreyth  County  minor  source  operating 
permit  program  into  the  North  Carolina 
SIP  to  allow  the  State  and  local  agencies 
to  issue  FESOP  and  FELOP.  EPA  is 
publishing  this  action  without  prior 
proposal  because  the  EPA  views  this  as 
a  noncontrovereial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective 
September  26, 1995  unless  by  August 
28, 1995,  adverse  or  critical  comments 
are  received.  If  EPA  receives  such 
comments,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  document  that 
will  withdraw  the  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  September  26. 1995. 

EPA  has  reviewed  this  request  for 
revision  of  the  Federally-approved  SIP 
for  conformance  with  the  provisions  of 
the  1990  Amendments  enacted  on 
November  15, 1990.  EPA  has 
determined  that  this  action  conforms 
with  those  requirements. 

Under  section  307(b)(1)  of  the  CAA, 
42  U.S.C.  7607  (b)(1),  petitions  for 
judicial  review  of  this  action  must  be 
filed  in  the  United  States  Court  of 
App>eals  for  the  appropriate  circuit  by 
September  26, 1995.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finaUty 
of  this  rule  for  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  CAA,  42  U.S.C.  7607 
(b)(2).) 

The  Office  of  Management  and  Budget 
has  exempted  this  action  fit>m  review 
under  Executive  Order  12866. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
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establishing  a  pracedmt  for  any  future 
request  for  a  revision  to  any  state 
implementation  plan.  Each  request  for 
revisicm  to  the  SEP  shall  be  considered 
separately  in  light  of  specific  technical, 
economic,  and  environmental  bctors 
and  in  relation  to  relevant  statutory  and 
resulatory  requirements. 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1905 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
efiective  and  least  burdenscxne 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  promulgated  today  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600,  EPA  must  prepare  a 
regulatory  flexibility  analysis  assessing 
the  impact  of  any  proposed  or  final  rule 
on  small  entities.  5  U.S.C.  603  and  604. 
AltemativBly,  EPA  may  certify  that  the 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  afiiscted. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 


reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  groimds. 
l7njon  Electric  Co.  v.  U.S.  E.PA.,  427 
U.S.  246,  256-66  (S.Q.  1976);  42  U.S.C. 
Section  7410(a)(2). 

D.  Unfunded  Mandates  Refonn  Act  of 
1995 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
efiisctive  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 

S|uires  EPA  to  establish  a  plan  for 
raming  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  interim  approval  action 
promulgated  today  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  State,  local,  or  tribal  governments  in 
the  aggregate,  or  to  the  private  sector. 
This  Federal  action  approves  pre- 
existing requirements  under  State  or 
local  law,  and  imposes  no  new  Federal 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  frt>m  this  action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide, 
Hydrocart>ons,  Incorporation  by 
reference.  Intergovernmental  relations, 
Lead,  Nitrogen  oxides,  Ozone, 
Particulate  matter.  Sulfur  oxides. 

Dated:  June  23, 1995. 
WUliaiB  A.  Waldrop, 

Acting  Regional  Administrator. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART52-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Anthority:  42.U.S.C  7401-7671q. 

2.  Section  52.1770  is  amended  by 
adding  paragraph  (c)(74)  to  read  as 
follows: 


152.1770   ManlMealton  of  plan. 

•        •        •        •        * 

(74)  The  minor  source  operating 
pmnit  programs  for  the  Stete  of  North 
Carolina,  Western  North  Carolina 
Regional  Air  Pollution  Control  Board, 
and  Forsyth  County  Department  of 
Environmental  Affairs  submitted  by  the 
North  Carolina  Department  of 
Environment,  Health,  and  Natural 
Resources  on  May  31, 1994,  June  1, 
1994,  and  Septembo- 15, 1994,  as  part 
of  the  North  Carolina  SIP. 

(i)  Inc(»poration  by  reference. 

(A)  Regulations  15A  NCAC  2Q.0103, 
15A  NCAC  2Q.0301, 15  A  NCAC 
2Q.0303  throtijgh  15A  NCAC  2Q.0311  of 
the  North  Carolina  SIP  as  adopted  by 
the  North  Carolina  Environmental 
Management  Commissicm  on  May  12, 
1994  and  which  became  effective  on 
Jidy  1,1994. 

(B)  Regulations  15A  NCAC  2Q.0103, 
15A  NCAC  2Q.0301, 15A  NCAC 
2Q.0303  through  15A  NCAC  2Q.0311  of 
the  North  Carolina  SIP  as  adopted  1^ 
refn«nce  by  the  Western  North  Carolina 
Regional  Air  Pollution  Control  Board 
(V^CRAPCB)  on  September  12, 1994 
and  whifth  were  made  effective 
September  12, 1994. 

(C)  Regulations  Subchaptw  3Q.0103, 
Subdiapter  3Q.03O1,  Subchapter 
3Q.0303  through  Subchapter  3Q.0311  of 
the  Forsyth  County  portion  of  the  North 
Carolina  SIP  as  adopted  and  made 
efiisctive  by  the  Forsyth  County  Board  of 
Commissioners  on  May  23, 1994. 

(ii)  Other  material.  None. 

(FR  Doc  95-18525  Filed  7-27-95;  8:45  am] 
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40CFRPart52 
(DE25-1-6742a:  FRL-6223-3] 

Approval  and  Promulgation  of  Air 
Quality  bnplefnantation  Plana; 
Delawara— "Bulk  Gasoline  Marine 
Tank  Vessel  Loading  Fadlltiee" 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Ehrect  final  rule. 

summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Delaware  (m 
August  26, 1994.  This  revision 
establishes  and  requires  control  of 
volatile  organic  compound  from  marine 
vessel  transfer  operations.  The  intended 
effect  of  this  action  is  to  approve 
Regulation  24,  Section  43,  "Bulk 
Gasoline  Marine  Tank  Vessel  Loading 
Facilities",  in  accordance  with  section 
183(f).  This  action  is  being  taken  under 
section  110  of  the  Clean  Air  Act  (CAA). 


DATES:  This  action  will  become  effective 
September  26, 1995  unless  notice  is 
received  on  or  before  August  28, 1995 
that  adverse  or  critical  comments  will 
be  submitted.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
A00M8SE8:  Comments  may  be  mailed  to 
Marda  L.  Spink,  Associate  Director,  Air 
Programs,  Mailcode  3AT00,  U.S. 
Environmental  Protection  Agency, 
Region  m,  841  Chestnut  Building. 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  dociunents  relevant  to  this 
action  are  available  for  public 
inspection  diuing  normal  business 
hoxus  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protecticm 
Agency,  Regim  m,  841  Chestnut 
Building,  Philadeli^ua,  Pennsylvania 
19107;  tLe  Air  and  Radiation  Docket 
and  Information  Center,  U.S. 
Envirmunental  Protection  Agency,  401 
U  Street,  SW,  Washington,  DC  20460; 
and  the  Delaware  Department  of  Natural 
Resources  k  Environmental  Control,  89 
Kings  Highway,  P.O.  Box  1401,  Dover, 
Delaware  19903. 

FOR  FURT1CR  MFORMATKA  CONTACT:  Rose 
Quinto,  (215)  597-3164.  at  the  EPA 
Re^on  ni  address  above. 
SUPPLEMDITARY  INFORMATION:  On  August 
26, 1994,  the  State  of  Delaware 
submitted  a  formal  revision  to  its  State 
Iraplem«itati<»  Plan  (SIP).  The  SIP 
revisicm  consists  of  Regulation  24, 
"Control  of  Volatile  Organic  Compound 
(VOC)  Emissions",  by  renumbering 
existing  Section  43,  "Other  Facili((ies 
that  Emit  VOCs",  to  Section  50  and 
adding  a  new  Sectiot  43,  "Bulk 
Gasoline  Marine  Tank  Vessel  Loading 
Facilities",  effective  August  26, 1994. 

Ba^Jsgroond 

Pursuant  to  section  183(f)  of  the  CAA, 
as  amended,  EPA  is  required  to 
pnHnulgate  federal  tegulaticxis  for 
marine  vessel  loading  facilities  by 
November  15, 1992.  EPA  has  not  yet 
promulgated  final  regulations  governing 
marine  vessel  loading  and  unloading 
facilities.  Section  183(f)(4)  of  the  CAA 
provides  that  a  state's  regulations 
governing  emissions  from  tank  vessels, 
must  be  at  least  as  stringent  as  the 
Federal  standards.  In  the  future,  if  EPA 
determines  that  Delaware's  regulations 
are  less  stringent  than  the  federal 
regulations,  once  promulgated,  those 
federal  regulations  shall  preempt  the 
DekMraie's  regulations  and  EPA  will 
requife  D^ware  to  amend  its  SIP  so 
that  it  is  at  least  as  stringent  as  the 
federal  ragHlaitians. 
VOCs  coBteibute  to  the  pcaductiea  of 
imkI  level  asoBe  and  amog.  This  rule 
iada(ptKl  as  fart  af  aa  eAott  to 


achieve  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone. 
The  following  is  EPA's  evaluation  of 
and  action  on  Section  43  of  Regulation 
24  for  the  State  of  Delaware.  Detailed 
descriptions  of  the  amendments 
addressed  in  this  document,  and  EPA's 
evaluation  of  the  amendments,  are 
contained  in  the  technical  support 
docummit  (TSD)  prepared  for  these 
rulemaking  actions  by  EPA.  Copies  of 
the  TSD  are  available  from  the  EPA 
Regional  office  listed  in  the  ADDRESSES 
section  of  this  doctunent. 

State  Snbndttal 

1.  Section  43(a)(1)  states  that  the 
regulation  applies  to  all  loading  berths 
at  any  bulk  marine  tank  vessel  loading 
fecility  that  delivere  gasoline  into 
marine  tank  vessels  (Section  (43)(a)(l)). 

2.  Section  43(c)(1)  requires  each 
loading  berth  at  any  bulk  marine  tank 
vessel  leading  facility  to  be  equipped 
with  a  vapor  collection  system  that  is 
designed  to  collect  all  VOC  vapore 
displaced  from  marine  tank  vessels 
during  loading,  ballasting,  or 
housekeeping. 

3.  Section  43(c)(2)  requires  that  each 
vapor  collection  system  be  designed  to 
prevent  any  VOC  vapors  collected  at 
Mie  loading  berth  fit>m  passing  to 
another  loading  berth. 

4.  Section  43(c)(3)  requires  each 
loading  berth  at  any  bulk  marine  tank 
vessel  loading  facility  to  reduce  total 
VOC  emissions  by  98  weight-percent 
using  a  combustion  device,  and  95 
wei^t-percent  using  a  vapor  recovery 
device. 

5.  Section  43(c)(9)  requires  that  the 
loading  of  gasoline  marine  tank  vessels 
be  restricted  to  the  use  of  submerged 
fill. 

6.  Section  43(c)(6)  limits  loading  of 
gasoline  to  marine  tank  vessels  whose 
vapor  collection  system  is  connected  to 
the  vapor  collection  system  of  the  bulk 
gasoline  marine  tank  loading  facility. 

7.  Section  43(c)(7)  ensures  that  the 
maximiun  normal  operating  pressure  of 
the  marine  tank  vessel  vapor  collection 
equipment  must  not  exceed  0.8  times 
the  set  relief  pressure  of  the  pressure- 
vacuum  vents  in  the  vessel 
compartment. 

8.  Section  43lcK8)  requires  each 
loading  berth  that  loads  gasoline  into 
marine  tank  vessels,  be  inspected  for 
total  organic  compeund  liquid  and 
vapor  leaks  during  product  transfer 
operations.  Each  detection  of  a  leak 
must  be  tagged  and  recorded  and  the 
seiiree  «i  the  leak  repaired  within  15 
days.  A  first  attempt  at  repair  must  be 
made  no  later  than  5  calendar  days  after 
the  kak  is  detected. 


EPA't  Evaluation 

The  regulations  listed  above  are 
approvable  as  SIP  revisions  because 
they  conform  to  EPA  guidance  and 
comply  with  the  requirements  of  the 
CAA. 

As  required  by  40  CFR  51.102,  the 
State  of  Delaware  has  certified  that  a 
public  hearing  with  regard  to  these 
revisions  was  held  in  Delaware  on  April 
13, 1994. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
cranments.  However,  in  a  sepeuBte 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  September  26, 
1995,  imless,  by  August  28, 1995. 
adverse  or  critical  comments  are 
received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  dociuneat  that  will 
witMraw  the  final  action.  All  public 
comaients  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  aS  a 
propoaed  rule.  EPA  will  not  institute  a 
second  ccnnment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  on  Septmnber  26, 1995. 

Final  Action 

EPA  is  approving  Regulation  24, 
"Control  of  VOC  Emissions", 
renumbering  the  existing  Section  43, 
"Other  Facilities  that  Emit  VOCs".  to 
Section  50  and  adding  a  new  Section  43, 
"Bulk  Gasoline  Marine  Tank  Vessel 
Loading  Facilities",  as  a  revision  to  the 
Delaware  SIP.  The  State  of  Delaware 
submitted  these  amendments  to  EPA  as 
a  SIP  revision  on  August  26, 1994. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiue 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  et  9eq.,  KPA  n«at  prepare 
a  regulator^  flexibibty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  ob  nnall  entities.  5  U.S.C.  603 
and  004.  Akeiaatively.  EPA  eaay  certify 
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that  the  rule  will  not  have  a  signifiamt 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nat\ue  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIP's  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EPA.  427  U.S. 
246,  255-66  (1976);  42  U.S.C 
7410(a)(2). 

Under  sections  202, 203,  and  205.  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act),  signed 
into  law  on  March  22, 1995,  EPA  must 
undertake  various  actions  in  association 
with  proposed  or  final  rules  that  include 
a  Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  the  private  sector,  or  to  State,  local, 
or  tribal  governments  in  the  aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  section  182 
of  the  Qean  Air  Act.  These  rules  may 
bind  State,  local  and  tribal  governments 
to  perform  certain  actions  and  also 
require  the  private  sector  to  perform 
certain  duties.  The  rules  being  approved 
by  this  action  will  impose  no  new 
requirements;  such  sources  are  already 
subject  to  these  regulations  under  State 
law.  Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  bom  this 
action.  EPA  has  also  determined  that 
this  final  action  does  not  include  a 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  State, 
local,  or  tribal  governments  in  the 
aggregate  or  to  the  private  sector. 

This  action  has  been  classified  as  a 
Table  2  action  for  signature  by  the 
Regional  Administrator  imder  the 
procedures  published  in  the  Federal 
Register  on  Jantiary  19, 1989  (54  FR 
2214-2225),  as  revised  bv  an  October  4, 
1993  memorandiun  from  Michael  H. 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation.  The  OMB  has 


exempted  this  regulatory  action  fitim 
E.0. 12866  review. 

Under  section  307(bHl)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  apjHoving  Delaware's  regulation 
on  Bulk  Gasoline  Marine  Tank  Vessel 
Loading  Facilities,  must  be  filed  in  the 
United  States  Cotirt  of  Appeals  for  the 
appropriate  circuit  by  September  26, 
1995.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  tbne 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
chaUenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sublects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Otone. 
Reporting  and  recordkeeping 
requirements. 

Dated:  April  13, 1995. 
W.T.  Winiflwiki. 

Acting  Regional  Administrator.  Region  ID. 

40  CFR  part  52.  subpart  I  of  chapter 
I.  title  40  is  amended  as  follows:, 

PART  52— [AMENDED]  \ 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows:         A 

Andiorfty:  42  U.S.C  7401-7671q.      ^ 

Subpart  I    Delawore 

2.  Section  52.420  is  amended  by 
adding  paragraph  (c)(53)  to  read  as 
follows: 

SS2.420   MantMcatkNiofpian. 

•        •        •        •        • 

(c)*  *  * 

(53)  Revisions  to  the  Delaware 
Regulations  on  the  control  of  volatile 
organic  compound  emissions  from 
marine  vessel  transfer  operations 
submitted  on  August  26, 1994  by  the 
Delaware  Department  of  Natiual 
Resources  &  Environmental  Control: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  August  26, 1994  from  the 
Delaware  Department  of  Natural 
Resources  &  Environmental  Control 
transmitting  Regulation  24,  "Control  of 
Volatile  Organic  Compound  Emissions", 
by  renumbering  existing  Section  43, 
"Other  Facilities  that  Emit  Volatile 
Organic  Compounds,"  to  Section  50  and 
adding  a  new  Section  43,  "Bulk 
Gasoline  Marine  Tank  Vessel  Loading 
Facilities". 


(B)  Administrative  changes  to  Section 
50:  renumbering  existing  Section  43  to 
Section  50,  taid  Section  50(a)(1): 
rentunbering  42  to  43;  and  the  new 
Section  43,  effsctive  August  26. 1994. 
-(ii)  Additional  materiu.  > 

(A)  Remainder  of  August  26, 1994 
State  submittal  pertaining  to  Regulation 
24  referenced  in  paragraph  (c)(53)(i)  of 
this  section. 

(FR  Doc  9S-1851S  Piled  7-27-95;  8:45  am] 
MUJNQ  COCCI 


40  CFR  Part  52 
[TM-146-1-703»a:  Fm.-6226-l] 

Approval  and  Promulgation  of 
ImplementBtion  Plana;  Tenneeaee: 
ApfMVval  of  RevMona  to  the  NaahviHe- 
Davktoon  County  Conatruction  and 
Operation  Permit  Regulationa  fbr 

AQENCV:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  revisions  to 
the  Nashville-Davidson  County  portion 
of  the  Tennessee  State  Implementation 
Plan  (SIP)  to  allow  Nashville-Davidson 
County  to  issue  Federally  enforceable 
local  operating  permits  (FELOP).  On 
November  16. 1994,  Nashville-Davidson 
County,  through  the  Tennessee 
Department  of  Environment  and 
Conservation  (TDEC)  submiUed  a  SIP 
revision  fulfilling  the  requirements 
necessary  for  a  FELOP  program  to 
become  Federally  enforceable.  In  order 
to  extend  the  Federal  enforceabiUty  of 
the  Nashville-Davidson  County  FELOP 
program  to  hazardous  air  pollutants 
(HAP),  EPA  is  also  approving  the 
County's  FELOP  program  pursuant  to 
section  112  of  the  Clean  Air  Act  as 
amended  in  1990  (CAA)  so  that  the 
County  may  issue  FELOP  for  HAP. 
DATES:  This  final  rule  will  be  effective 
September  26, 1995  unless  adverse  or 
critical  couunents  are  received  by 
August  28, 1995.  If  the  effective  date  is 
delayed,  timely  notice  will  be  pubUshed 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Gracy  R.  Danois,  at  the 
EPA  Regional  Office  listed  below. 
Copies  of  the  dociunents  relative  to  this 
action  are  available  for  public 
inspection  diuing  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 


U.S.  Environmental  Protection 
Agency.  401 M  Sti«et  SW.. 
Washington.  EIC  20460. 

Environmental  Protection  Agency, 
Region  4  Air  Programs  Branch.  345 
Courtland  Street  NE..  Atlanta,  Georgia 
30365. 

Tennessee  Department  of  Environment 
and  Conservation,  Tennessee  Air 
Pollution  Control  Board,  L  &  C  Annex, 
9th  Floor,  401  Church  Street. 
Nashville.  Tennessee  37243-1531. 

Metropolitan  Government  of  Nashville 
and  Davidson  Coimty,  Metropolitan 
Health  Department,  Bureau  of 
Environmental  Health  Services.  311 
23rd  Avenue  North,  Nashville, 
Tennessee  37203. 

FOR  RiRTJCR  NtFORMATION  CONTACT: 
Cncj  R.  Danois.  Air  Programs  Branch. 
Air.  Pesticides  k  Toxics  Management 
Division.  Region  4  Environmental 
Protection  Agency,  345  Coiutland  Street 
NE.,  Atlanta,  Georgia  30365.  The 
telephone  number  is  404/347-3555. 
extension  4150.  Reference  file  TN-146- 
1-7039. 

SUPPIfMENTARY  MFORMATKM:  On 
November  16. 1994.  Nashville-Davidson 
County  through  the  TDEC  submitted  a 
SIP  revision  designed  to  make  certain 
permits  issued  under  the  County's 
existing  minor  source  operating  permit 
program  Federally  enforceable  piusuant 
to  EPA  requirements  as  specified  in  a 
Federal  Registar  notice,  "Requirements 
for  the  preparation,  adoption,  and 
submittal  of  implementation  plans;  air 
quality,  new  source  review;  final  rules." 
(see  54  FR  22274,  June  28. 1989). 
Nashville-Davidson  County  wiU 
continue  to  issue  permits  which  are  not 
Federally  enforceable  under  its  existing 
minor  sotiroe  operating  permit  rules  as 
it  has  done  in  the  past.  'The  SIP  revision, 
which  is  the  subject  of  this  document, 
adds  requirements  to  the  County's 
current  minor  soiuce  operating  permit 
program,  which  allows  the  County  to 
issue  FELOP.  This  volimtary  SIP 
revision  allows  EPA  and  citizens  under 
the  CAA  to  enforce  terms  and 
conditions  of  the  Nashville-Davidson 
County  FELOP  program.  Operating 
permits  that  are  issued  under  the 
County's  FELOP  program  that  is 
approved  into  the  Nashville-Davidson 
County  portion  of  the  Tennessee  SIP 
and  under  section  112(1)  will  provide 
Federally  enforceable  limits  to  an  air 
pollution  source's  potential  to  emit. 
Lirnfting  a  source's  potential  to  emit 
through  Federally  enforceable  operating 
permits  can  affect  the  applicability  of 
Federal  regulations,  such  as  tide  V 
operating  permits.  New  Source  Review 
(NSR)  preconstruction  permits. 
Prevention  of  Significant  Deterioraticm 


(PSD)  preconstruction  permits  bx 
criteria  pollutants  and  federal  air  toxics 
requirements  mandated  under  section 
112  of  the  CAA.  to  a  source. 

In  the  aforementioned  )\me  28. 1989, 
Federal  Register  document,  EPA  listed 
five  criteria  necessary  to  make  a  State's ' 
minor  source  operating  permit  program 
Federally  enforceable  and,  therefore, 
approvable  into  the  SIP.  Tliis  revision 
satisfies  the  five  criteria  for  Federal 
enfororability  of  the  Nashville-Davidson 
Coimty  FELOP  pronam. 

The  first  criteria  that  must  be  met  if 
a  state's  operating  permit  program  is  to 
become  Federally  enforceable  is  that  the 
permit  program  must  be  approved  into 
the  SIP.  On  November  16, 1994, 
Nashville-Davidson  Coujity  submitted, 
through  TDEC.  a  SIP  revision  designed 
to  meet  the  criteria  for  Federal 
oiforcaability.  This  action  will  approve 
these  regulations  into  the  Nashville- 
Davidson  County  portion  of  the 
Teimessee  SIP,  thereby,  meeting  the  first 
criteria  for  Federal  enforceability. 
The  second  criteria  for  a  state  s 
operating  permit  program  to  become 
Federally  enforceable  is  that  the 
regulations  approved  into  the  SIP 
impose  a  legal  obligation  that  o{>erating 
permit  holdere  adhere  to  the  terms  and 
limitations  of  such  permits.  The 
regulations  of  Nashville-Davidson 
County  meet  this  criteria.  The 
Metropolitan  Code  of  Law  (M.CL.) 
Section  10.56.040.F,  Paragraph  1 
requires  the  following: 

The  source  must  agree  in  writing  to  be 
bound  by  a  permit  which  specifies  the  more 
restrictive  limit  and  to  be  subject  to  detailed 
monitoring,  reporting  and  recordkeeping 
requirements  that  prove  the  source  is  in 
compliance  with  the  applicable  pemiit. 

Hence,  the  second  criteria  for  Federal 
enforceability  is  met. 

The  third  criteria  necessary  for  a 
state's  operating  permit  program  to 
become  Federally  enforceable  is  that  the 
state  operating  permit  program  require 
that  all  emissions  limitations,  controls, 
and  other  requirements  imposed  by 
such  permits  will  be  at  least  as  stringent 
as  any  other  applicable  limitations  and 
requirements  contained  in  the  SIP  or 
enforceable  under  the  SIP,  and  that  the 
program  may  not  issue  permits  that 
waive,  or  make  less  stringent,  any 
limitations  or  requirements  contained  in 
or  issued  pursuant  to  the  SIP,  or  that  are 
otherwise  "Federally  enforceable"  (e.g. 
standards  established  imder  sections 


'  Varioui  local  air  pollution  programs  operate  air 
quality  programs  under  their  own  regulations 
which  are  approved  into  the  SIP.  The  reader  should 
note  that  "State"  operating  permits  programs 
encompass  those  local  programs  with  jurisdiction 
over  only  part  of  a  State  as  well  as  in  Sutewide 
programs. 


Ill  and  112  of  the  Act).  Nashville- 
Davidson  Coimty  satisfies  this  criteria 
with  the  inclusion  of  two  regulations: 
M.C.L.  Section  10.56.040.F,  Paragraph  2. 
which  requires  that  "the  permit 
limitations,  controls,  and  other 
requirements  imposed  by  permits  will 
be  as  stringent  as  any  other  applicable 
limitations  and  requirements  contained 
in  the  SIP  enforceable  under  the  SIP", 
and  M.CL  Section  10.56.040.D,  which 
gives  Nashville-Etevidson  County  the 
authority  to  specify  other  permit 
requirements  in  addition  to  those 
contained  in  M.CL.  Section  10.56.040. 
Therefore,  the  County's  regulations 
satisfy  the  third  criteria  for  Federal 
enforceability. 

The  fourth  criteria  for  a  state's 
operating  permit  program  to  become 
Federally  enforceable  is  that  limitations, 
controls,  and  requirements  in  the 
operating  permits  are  quantifiable,  and 
otherwise  enforceable  as  a  practical 
matter.  While  a  determination  of  what  is 
practically  enforceable  will  generally 
differ  based  on  process  type  and 
emissions,  the  County  has  incorporated 
the  requirements  of  the  fourth  criteria 
described  above  under  M.CL.  Section 
10.56.040.F,  Paragraph  3.  Therefore,  the 
Nashville-Davidson  County  FELOP 
program  satisfies  the  fourth  criteria  for 
Federal  enforceability. 

The  fifth  criteria  for  a  state's  operating 
permit  program  to  become  Federally 
enforceable  requires  that  the  permitting 
agency  provide  EPA  and  the  public  wiUi 
timely  notice  of  the  proposal  and 
issuance  of  such  permits,  and  provide 
EPA,  on  a  timely  basis,  with  a  copy  of 
each  draft  and  final  permit  intended  to 
be  federally  enforceable.  This  process 
also  must  provide  for  an  opportimity  for 
public  comment  on  the  permit 
applications  prior  to  issuance  of  the 
final  permit.  Nashville-Davidson  County 
satisfies  this  criteria  by  including  M.CL. 
Section  10.56,040.F,  Paragraphs  4  and  5, 
which  require  the  County  to  provide  a 
30  day  public  comment  period  and  to 
provide  a  copy  of  each  draft  and  final 
permit  to  the  Admiiustrator.  EPA  notes 
that  any  permit  which  has  not  gone 
through  an  opportunity  for  public 
comment  and  EPA  review  in  the 
Nashville-Davidson  County  FELOP 
program  will  not  be  Federally 
enforceable. 

In  addition  to  requesting  approval 
into  the  SIP,  Nashville-Davidson  County 
has  also  requested  approval  of  its 
FELOP  program  under  Section  112(1)  of 
the  CAA  for  the  purpose  of  creating 
Federally  enforceable  limitations  on  the 
potential  to  emit  of  HAP  through  the 
issuance  of  FELOP.  Approval  under 
section  112(1)  is  neceteary  because  the 
proposed  SIP  approval  discussed  above 
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cmly  extends  to  the  control  of  criteria 
pollutants.  Federally  enfoiceable  limits 
on  criteria  pollutants  (e.g.,  VOC's  or 
PM-10)  may  have  the  incidental  effect 
of  Hmirtng  certain  HAP  listed  pursiiant 
to  section  112(b).^  However,  section  112 
of  the  Act  provides  the  underlying 
authority  far  contndling  all  HAP 
emissions. 

EPA  believes  that  the  five  approval 
criteria  for  approving  FELOP  programs 
into  the  SIP,  as  specified  in  the  June  28. 
1989,  Fadval  lagistar  document,  are 
also  appropriate  for  evaluating  and 
approving  the  {Htigram  under  section 
112(1).  The  Jime  28, 1989,  document 
does  not  address  HAP,  because  it  was 
written  prior  to  the  1990  amendments  to 
secti<m  112,  not  because  it  establishes 
requirements  unique  to  criteria 
pollutants. 

In  addition  to  meeting  the  criteria  in 
the  June  28, 19^9.  document,  a  state 
program  that  addresses  HAP  must  meet 
the  statutory  criteria  t(a  approval  under 
section  112(1)(5).  Sectitm  112(1)  allows 
EPA  to  approve  a  program  only  if  it:  (1) 
Contains  adequate  authority  to  assure 
compliance  with  any  section  112 
standards  w  requirements;  (2)  provides 
for  adequate  resources;  (3)  provides  for 
an  expeditious  schedule  for  assuring 
compliance  with  section  112 
requirements;  and  (4)  is  otherwise  likely 
to  satisfy  the  obiectives  of  the  CAA. 

EPA  plans  to  codify  the  approval 
criteria  for  programs  limiting  potential 
to  emit  of  HAP,  such  as  FELOP 
programs,  through  amendments  to 
Subpart  E  of  Part  63,  the  regulations 
promulgated  to  implement  section 
112Q)  of  the  CAA.  (See  58  FR  622i*l. 
November  26, 1993.)  EPA  currently 
anticipates  that  these  regulatory  criteria, 
as  they  apply  to  FELOP  programs,  will 
mirror  those  set  forth  in  the  Jime  28, 
1989,  document.  The  EPA  currently 
anticipates  that  since  FELOP  programs 
approved  pursuant  to  section  112(1) 
prior  to  the  planned  Subpart  E  revisions 
will  have  been  approved  as  meeting 
these  criteria,  further  approval  actions 
for  those  programs  will  not  be 
necessary. 

EPA  believes  it  has  authority  under 
section  112(1)  to  approve  programs  to 
limit  the  potential  to  emit  of  HAP 
directly  under  section  112(1)  prior  to 
this  revision  to  Subpart  E.  Section 
112(1K5)  requires  the  EPA  to  disapprove 
programs  that  are  inconsistent  with 
guidance  required  to  be  issued  under 
section  112(1)(2).  This  might  be  read  to 
suggest  that  the  "guidance"  referred  to 


'  The  EPA  intends  to  issue  guidance  addressing 
the  technical  aspects  of  how  these  criteria  pollutant 
limits  may  be  recognized  for  purposes  of  limiting 
a  source's  potential  to  eiAit  of  HAP  to  below  112 
maior  source  level*. 


in  section  112(1X2)  was  intended  to  be 
a  binding  rule.  Even  under  this 
interpretation.  EPA  does  not  believe  that 
section  112(1)  requires  this  ruleraaldng 
to  be  comprehensive.  That  is,  it  need 
not  address  every  possible  instance  oi 
approval  under  section  112(1).  EPA  has 
alnady  issued  regulations  under  section 
112(1)  that  would  satisfy  any  section 
112^X2)  requirement  for  rulemaking. 
Qven  the  severe  timing  problems  posed 
by  impending  deadlines  set  forth  in 
"maximum  achievable  omtrol 
technology"  (MACT)  emission 
standards  under  section  112  and  for 
submittal  of  title  V  permit  applicaticais, 
EPA  believes  it  is  reasonable  to  read 
section  112(1)  to  allow  for  approval  of 
programs  to  limit  potential  to  emit  prim 
to  (womulgation  of  a  rule  specifically 
addressing  this  issue.  EPA  is  therefore 
approving  the  Nashville-Davidson 
County  FELOP  program  so  that  the 
County  may  begin  to  issue  FELOP  as 
soon  as  possible. 

EPA  believes  that  the  Nashville- 
Davidson  County  FELOP  program  meets 
the  approval  criteria  specified  in  the 
June  28, 1989  Federal  lagistar 
document  and  in  section  112(1)(5)  of  the 
CAA.  As  discussed  previously  in  this 
document,  the  Nashville-Davidson 
County  FELOP  program  meets  the  five 
criteria  necessary  for  Federal 
enforceability. 

EPA  believes  that  the  Nashville- 
Davidson  County  FELCH*  program 
contains  adequate  authority  to  assure 
compliance  with  section  112(1)(5) 
requirements.  The  program  meets  the 
third  criterion  qi  the  June  28, 1989, 
docum«it  because  the  program  does  not 
permit  any  section  112  requirement  to 
be  waived.  Sources  that  become  minor 
through  a  permit  issued  pursuant  to  this 
program  would  still  be  required  to  meet 
the  section  112  requirements  applicable 
to  nonmaior  sources. 

EPA  believes  that  Nashville-Davidson 
County  has  demonstrated  that  it  can 
provide  adequate  resources  to  support 
the  FELOP  program.  EPA  expects  that 
resources  will  continue  to  be  adequate 
to  administer  the  portion  of  the 
County's  minor  source  operating  permit 
program  under  which  FELOP  will  be 
^issued,  since  Nashville-Davidson 
County  has  administered  a  minor  source 
operating  permit  program  for  several 
years.  EPA  will  monitor  the  Coimty's 
implementation  of  its  FELOP  to  ensiue 
that  adequate  resources  are  in  fact 
available.  EPA  also  believes  that  the 
Nashville-Davidson  County  FELOP 
program  provides  for  an  expeditious 
schedule  for  assuring  compliance  with 
section  112  requirements.  This  program 
will  be  used  to  allow  a  source  to 
establish  a  volimtary  limit  on  potential 


to  emit  to  avoid  being  subject  to  a  CAA 
requirement  applicable  on  a  particular 
date.  Nothing  in  the  Nashville-Davidson 
County  FELOP  program  would  allow  a 
source  to  avoid  at  delay  compliance 
with  a  CAA  requirement  if  it  Calls  to 
obtain  an  appropriate  Fedoally 
enfaneaUe  umh  by  the  relevant 
deadline.  Finally.  EPA  believes  it  is 
consistent  with  the  intent  of  section  112 
and  the  CAA  for  states  to  provide  a 
mechanism  through  which  sources  may 
avoid  classification  as  a  major  source  b^ 
obtaining  a  Federally  enforceable  limit 
on  potential  to  emit 

With  the  additicm  of  these  provisirais. 
the  Nashville-Davidson  County  FELCff* 
program  satisfies  all  the  requirements 
listed  in  the  June  28, 1989.  Federal 
Kagjisler  document  EPA  is  approving 
this  revision  to  the  Nashville-Davidson 
County  portion  of  the  Tennessee  SIP 
thus  making  the  County's  FELOP 
program  Federally  enforceable. 

FlnalActfoa 

In  this  action,  EPA  is  approving  the 
Nashville-Davidson  County  FELOP 
program.  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  R^iater 
publicaticm,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  September  26, 
1995  unless,  by  August  28, 1995, 
adverse  or  critical  comments  are 
received.  If  EPA  receives  such 
comments,  this  action  will  be 
withdrawn  before  the  effiective  date  by 
publishing  a  subsequent  document  that 
will  withdraw  the  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  cpmmenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  September  26, 1995. 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally-approved 
SIP  for  conformance  with  the  provisions 
of  the  1990  Amendments  enacted  on 
November  IS,  1990.  EPA  has 
determined  that  this  action  conforms 
with  those  requirements. 

Under  section  307(b)(1)  of  the  CAA, 
42  U.S.C.  7607(b)(1),  petitions  for 
judicial  review  of  this  action  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
September  26, 1995.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 


this  final  rule  does  not  afiiact  the  finality 
of  this  rule  for  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  whidi  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  efiiactiveness  of  such  rule 
or  a^on.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  reqiiirements.  (See  section 
307(b)(2)  of  the  CAA.  42  U.S.C.  7607 
(b)(2).)  ^      ^ 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
under  Executive  Order  12866. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 
Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  miist  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities, 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  imder  section  110  and 
subchapter  I.  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
fedeFal-state  relationship  under  the 
CAA.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  groimds. 
Union  Electric  Co.  v.  U.S.  E.Pj\..  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
section  7410(a)(2). 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  imdertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 

Throu^  submission  of  this  state 
implementation  plan  revision,  the  State 


and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  Section 
112(1)  of  the  Clean  Air  Act.  These  rules 
may  bind  State,  local  and  tribal 
governments  to  perform  certain  actiims 
and  also  require  the  private  sector  to 
perform  certain  duties.  To  the  extent 
that  the  rules  being  approved  by  this 
action  would  impose  no  new 
requirements;  such  sources  are  already 
subject  to  these  regulations  imder  State 
law.  Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  remdt  from  this 
action.  EPA  has  also  determined  that 
this  final  action  does  not  include  a 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  State, 
local,  or  tribal  governments  in  the 
aggregate  or  to  the  private  sector. 

List  of  Sidiiects  in  40  CFR  Part  52 

Enviroiunental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons.  Incorporation  by 
reference,  Lead.  Nitrogen  dioxide. 
Intergovernmental  relations.  Particulate 
matier.  Ozone,  Sulfur  oxides. 

Dated:  June  23, 1995. 
Patrick  KLTobin. 

Acting  Regional  Administrator 

Part  52  of  chapter  I,  tide  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART52-(AMENDEP) 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 


Subpart  RR— Tanm 


2.  Section  52.2220  is  amended  by 
adding  paragraph  (c)(130)  to  read  as 
follows: 

f  52.2220   Identification  of  plan. 


(c)*  *  * 

(130)  Revisions  to  minor  source 
operating  permit  rules  for  Nashville- 
Davidson  Coimty  submitted  by  the 
Tennessee  Department  of  Environment 
and  Conservation  on  November  16, 
1994. 

(i)  Incorporation  by  reference. 

(A)  Metropolitan  Code  of  Law 
(M.C.L.)  Chapter  10.56,  Section  040, 
Paragraph  F,  effective  October  4, 1994. 

(ii)  Other  material.  None. 
[FR  Doc  95-18518  Filed  7-27-95;  8:45  am] 
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40CFRPart52 
[NC-066-1-6431a:  FRL-6226^ 

Approval  and  Promulgatton  of 
bnplanMnlation  Plana:  Approval  of 
Raviaiona  to  tha  Maddanburg  County 
Portion  of  tha  North  Carolina  Stata 
Implamantation  Plan  (SIP) 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

summary:  EPA  is  approving  revisions  to 
the  Mecklenburg  County  portion  of  the 
North  Carolina  State  Implementation 
Plan  (SIP)  to  allow  the  Mecklenburg 
Coxmty  [)epartment  of  Environment  to 
issue  Federally  enforceable  local 
operating  permits  (FELOP).  On 
November  24, 1993,  the  Mecklenburg 
Coimty  Department  of  Environment 
through  the  North  Carolina  IDepartment 
of  Environment,  Health,  and  Natural 
Resources  (DEHNR)  submitted  a  SIP 
revision  fulfilling  the  requirements 
necessary  to  issue  FELOP.  The  submittal 
conforms  with  the  requirements 
necessary  for  a  local  agency's  minor 
source  operating  permit  program  to 
become  federally  enforceable.  In  order 
to  extend  the  Federal  naforceability  of 
local  operating  permits  to  hazardous  air 
pollutants  (HAP),  EPA  is  also  proposing 
approval  of  the  Mecklenburg  County 
minor  source  operating  pennit 
regulations  pursuant  to  section  112  of 
the  Act. 

DATES:  This  final  rule  will  be  effective 
on  September  26, 1995  unless  adverse 
or  critical  comments  are  received  by 
August  28, 1995.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Scott  Miller  at  the  EPA 
Regional  office  listed  below. 

Copies  of  the  material  submitted  by 
Mecklenburg  County  may  be  examined  \ 
during  normal  business  houra  at  the      N 
following  locations: 
Air  and  Radiation  Docket  and 

Information  Center  (Air  Docket  6102). 

U.S.  Environmental  Protection 

Agency,  401  M  Street  SW.. 

Washington,  DC  20460. 
Enviroiunental  Protection  Agency, 

Region  4  Air  Programs  Branch,  345 

Courtiand  Street  NE..  AUanta,  Georgia 

30365. 
North  Carolina  Department  of  Health, 

Environment  and  Natural  Resources, 

Air  Quality  Section,  P.O.  Box  29535, 

Raleigh,  North  Carolina  27626. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Miller,  Air  Programs  Branch,  Air, 
Pesticides  &  Toxics  Management 
Division,  Region  4  Environmental 
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Protection  Agency,  345  Couitland  Street 
NE.,  Atlanta,  Georgia  30365.  The 
telephone  number  is  (404)  347-2864. 
SUPPLEMEHTARY  MFORMATION:  On 
November  24, 1993,  Mecklenburg 
County.  North  Carolina  through  DEHNR 
submitted  a  SIP  revision  designed  to 
allow  Mecklenburg  Coimty  to  issue 
FELOP  which  conform  to  EPA 
requirements  for  federal  enforceability 
as  specified  in  a  Federal  Register  notice, 
"Requirements  for  the  preparation, 
adoption,  and  submittal  of 
implementation  plans;  air  quality,  new 
source  review;  final  rules."  (See  54  FR 
22274,  June  28, 1989).  This  voluntary 
SIP  revision  allows  EPA  and  citizens 
under  the  Act  to  enforce  terms  and 
conditions  of  local-issued  minor  source 
operating  permits.  Operating  permits 
that  are  issued  under  the  County's 
minor  source  operating  penhit  program 
that  is  approved  into  the  State  SIP  and 
under  section  112(1)  will  provide 
federally  enforceable  limits  to  an  air 
pollution  source's  potential  to  emit. 
Limiting  of  a  source's  potential  to  emit 
throiigh  federally  enforceable  operating 
permits  can  affect  a  source's 
applicability  to  federal  regulations  such 
as  title  V  operating  permits.  New  Source 
Review  (NSR)  preconstruction  permits. 
Prevention  of  Significant  Deterioration 
(PSD)  preconstruction  permits  for 
criteria  pollutants  and  federal  air  toxics 
reqiiirements. 

hi  the  aforementioned  June  28, 1989, 
Federal  Register  docimient,  EPA  listed 
five  criteria  necessary  to  make  a  local 
agency's  minor  source  operating  permit 
program  federally  enforceable  and, 
therefore,  approvable  into  the  SIP.  This 
revision  satisfies  the  five  criteria  for 
federal  enforceability  of  the  County's 
minor  source  operating  permit  program. 

The  firat  criteria  for  a  local  agency's 
minor  source  operating  permit  to 
become  federally  enforceable  is  that  the 
regulations  governing  permit  issuance 
are  approved  into  the  SIP.  On  November 
24, 1993,  Mecklenburg  County  throu^ 
the  DEHNR  submitted  a  SIP  revision 
fulfilling  the  requirements  necessary  to 
make  Mecklenbiirg  Coimty's  minor 
source  operating  permit  program 
federally  enforceable.  This  action  will 
approve  these  regulations  into  the  North 
Oarolina  SIP,  thereby,  meeting  the  fint 
criteria  for  federal  enforceability. 

The  second  criteria  for  a  state's 
operating  permit  program  to  become 
federally  ooforce^le  is  that  the 
regulations  approved  into  the  SIP 
impose  a  legal  obligation  that  operating 
permit  holdera  adhere  to  the  terms  and 
limitations  of  such  permits. 
Mecklenburg  County  Air  Pollution 
Control  Ordinance  (MCAPCO) 


Regulation  1.5232(b)  states  that  failure 
to  apply  for  or  to  act  in  accordance  with 
the  terms,  conditions,  or  requirements 
of  any  permit  shall  be  cause  for 
enforcement  sanctions  in  MCAPCO 
Regulation  1.5300  and  Chapter  143, 
Article  21B  of  the  General  Statutes  of 
North  Carolina.  MCAPCO  Regulation 
1.5300  lists  criminal  and  civil 
enforcement  remedies  that  the  County 
may  take  in  the  event  that  an  air 
pollution  source  violates  the  terms, 
conditions,  or  requirements  of  the 
permit.  Hence,  the  second  criteria  for 
federal  enforceability  is  met. 

The  third  criteria  necessary  for 
Mecklenburg  County's  operating  permit 
program  to  be  federally  enforceable  is 
that  the  local  operating  permit  program 
require  that  all  emissions  limitations, 
controls,  and  other  requirements 
imposed  by  such  permits  will  be  at  least 
as  stringent  as  any  other  applicable 
limitations  and  requirements  contained 
in  the  SIP  or  enforceable  under  the  SIP, 
and  that  the  program  may  not  issue 
permits  that  waive,  or  make  less 
stringent,  any  limitations  or 
requirements  contained  in  or  issued 
purauant  to  the  SIP,  or  that  are 
otherwise  "federally  enforceable"  (e.g. 
standards  established  under  sections 
111  and  112  of  the  Act).  MCAPCO 
Regulation  1.5232(b)  mandates  that 
approval  of  construction,  modification, 
or  operation  of  any  source  shall  not 
affect  the  responsibility  of  the  owner  or 
operator  to  comply  widi  applicable 
portions  of  the  SIP.  Therefore,  the  third 
criteria  for  federal  enforceability  is  met. 

The  fourth  criteria  for  a  local  agency's 
operating  permit  program  to  becmne 
federally  enforceable  is  that  limitations, 
controls,  and  requirements  in  the 
operating  permits  are  quantifiable,  and 
otherwise  enforceable  as  a  practical 
matter.  While  a  determination  of  what  is 
practically  enforceable  will  generally 
differ  based  on  process  type  and 
emissions,  the  Coimty  has  included 
several  regulations  designed  to  ensure 
that  permit  limitations  are  enforceable 
as  a  practical  matter.  MCAPCO 
Regulation  1.5212(d)  requires  that  upon 
request  an  air  pollution  source  prove  to 
the  Department  that  it  has  compUed 
with  air  quality  emission  standards  and 
has  been  in  compliance  with  federal  and 
state  laws  and  regulations.  MCAPCO 
Regulation  1.5213(b)  provides  that  the 
Department  will  attach  as  a  condition  of 
any  permit  which  is  issued,  a 
requirement  that  the  applicant  prior  to 
construction  or  operation  of  a  facility 
under  the  permit,  comply  with  all 
lawfully  adopted  ordinances.  MCAPCO 
Regulation  1.5214  requires  that  after  a 
permit  is  issued  a  soiuce  must  submit 
written  notification  to  the  Department 


before  it  commences  operation  of  the 
newly  permitted  activity.  Within  90 
days  after  the  source  notifies  the 
Department,  the  Department  will 
inspect  the  source,  equipment,  process, 
or  device  in  order  to  determine 
compliance  with  permit  conditions  and 
limitations.  Therefore,  the  fourth  criteria 
for  federal  enforceability  is  met. 

The  fifth  criteria  for  a  local  agency's 
operating  permit  program  to  become 
federally  enforceable  is  to  provide  EPA 
and  the  public  with  timely  notice  of  the 
proposal  and  issuance  of  such  permits, 
and  to  provide  EPA,  on  a  timely  basis, 
with  a  copy  of  each  proposed  (or  draft) 
and  final  permit  intended  to  be  federally 
enforceable.  This  process  also  must 
provide  for  an  opportunity  for  public 
comment  on  the  permit  appUcations 
prior  to  issuance  of  the  final  permit^ 
MCAPCO  Regulation  1.5213^  requi^s^ 
a  30  day  pubUc  notice  period  for  every 
permit  issued  by  the  Coimty.  In 
addition,  every  permit  issued  by  the 
County  goes  through  a  pubUc  hearing 
prior  to  permit  issuance.  MCAPCO 
Regulation  1.5213(h)  requires  the 
Department  to  submit  the  proposed 
permit  to  EPA  for  review  during  the  30 
day  comment  period,  and  also  provides 
that  after  final  permit  issuance  the 
Department  will  submit  a  copy  of  the 
final  permit  to  EPA.  Hence,  die  fifth 
criteria  for  federal  enforceabiUty  is  met. 

On  June  28. 1989  (54  FR  27274),  EPA 
published  criteria  for  approving  and 
incorporating  into  the  Sn>  regulatory 
programs  for  the  issuance  of  federally 
enforceable  state  operating  permits 
(FESOP).  Permits  issued  pursuant  to  an 
operating  permit  program  approved  into 
the  SIP  as  meeting  these  criteria  may  be 
considered  faderally  enforceable.  The 
EPA  has  encouraged  states  to  develop 
such  FESOP  programs  in  conjunction 
with  title  V  operating  ]}ermits  programs 
to  enable  soiirces  to  Umit  their  potential 
to  emit  to  below  the  title  V  appUcability 
thresholds.  (See  the  guidance  docimient 
entitled,  "LaJaiitation  of  Potential  to  Emit 
with  Respect  to  Title  V  Applicabihty 
Thresholds,"  dated  September  18, 1992, 
from  John  Calcagni,  Director,  Air 
QuaUty  Management  Division,  Office  of 
Air  Quality  Planning  and  Standards 
(OAQPS),  Office  of  Air  and  Radiation. 
U.S.  EPA.)  On  November  3, 1993,  the 
EPA  announced  in  a  guidance 
docxunent  entitled,  "Approaches  to 
Creating  Federally  Enforceable 
Emissions  Limits,"  signed  by  John  S. 
Seitz,  Director,  OAQPS.  that  this 
mechanism  could  be  extended  to  create 
federally  enforceable  limits  for 
emissions  of  HAP  if  the  program  were 
approved  pursuant  to  section  112(1)  of 
the  Act. 


In  additicm  to  requesting  approval 
into  the  SIP,  Mecklenburg  County  also 
requested  on  July  12. 1994,  approval  of 
its  minor  source  operating  permit 
program  under  section  112(1)  of  the  Act 
for  the  purpose  of  creating  federally 
enforceable  limitations  on  the  potential 
to  emit  of  HAP.  Approval  under  section 
112(1)  is  necessary  because  the  proposed 
SIP  approval  discussed  above  only 
extencu  to  the  control  of  criteria 
pollutants.  Federally  enforceable  limits 
on  critaria  pollutants  (i.e.,  VOCs  or 
PM-10)  may  have  the  incidental  eBad. 
of  liniiHng  certain  HAP  listed  pursuant 
to  section  112(b).> 

However,  section  112  of  the  Act 
provides  the  underlying  authority  for 
omtrolling  aU  HAP  emissions. 

EPA  believes  that  the  five  approval 
criteria  for  approving  FELOP  programs 
into  the  SIP,  as  specified  in  the  Jime  28, 
1989  Federal  Roister  document,  are 
also  appropriate  for  evaluating  and 
approving  the  programs  under  section 
112(1).  The  Jime  28, 1989,  dociunent 
does  not  address  HAP  because  it  was 
written  prior  to  the  1990  amendments  to 
section  112,  not  because  it  establishes 

3iirBments  unique  to  criteria 
utants.  Hence,  the  following  five 
criteria  are  applicable  to  FELOP 
approvals  uncfer  section  112(1):  (1)  The 
program  must  be  submitted  to  and 
approved  by  the  EPA;  (2)  the  program 
must  impose  a  legal  obligation  on  the 
operating  permit  holders  to  comply  with 
the  terms  and  conditions  of  the  permit, 
and  permits  that  do  not  conform  with 
the  ^me  28. 1989.  criteria  or  the  EPA's 
underlying  regulations  shall  be  deemed 
not  federa&y  enforceable;  (3)  the 
program  must  contain  terms  and 
conditions  that  are  at  least  as  stringent 
as  any  requirements  contained  in  the 
SIP,  enforceable  imder  the  SIP,  or  any 
section  112  or  other  CAA  requirement, 
and  may  not  allow  for  the  waiver  of  any 
CAA  reqtiirement;  (4)  permits  issued 
under  the  program  must  contain 
conditions  that  are  permanent, 
quantifiable,  and  enforceable  as  a 
practical  matter,  and  (5)  permits  that  are 
intended  to  be  federally  enfmceable 
must  be  issued  subject  to  public 
participation  and  must  be  provided  to 
the  EPA  in  proposed  form  on  a  timely 
basis. 

In  addition  to  meeting  the  criteria  in 
the  June  28, 1989,  document,  a  FELOP 
program  that  addresses  HAP  must  meet 
the  statutory  criteria  for  approval  under 
section  112(1)(5).  Section  1120)  allows 
EPA  to  approve  a  program  only  if  it:  (1) 


■  Th*  EPA  tntanda  to  iMue  guidano*  addnMing 
the  tacfanical  acpacU  of  how  th«M  criteria  pollutant 
limit*  miy  be  recognized  for  purpoaat  of  limiting 
a  aourea't  potential  to  emit  of  HAP  to  below  section 
112  major  lourca  level*. 


Contains  adequate  authority  to  assure 
compliance  with  any  section  112 
standards  or  requirements;  (2)  provides 
for  adequate  resources;  (3)  provides  for 
an  expeditious  schedxde  for  assuring 
compliance  with  section  112 
requirements;  and  (4)  is  otherwise  likely 
to  satisfy  the  objectives  of  the  Act. 

EPA  plans  to  codify  the  approval 
criteria  for  programs  Hmiting  potential 
to  emit  of  HAP,  fluch  as  FELOP 
programs,  throughamendments  to 
Subpart  E  of  Part  63,  the  regulations 
promxilgated  to  implement  section 
1120)  of  the  Act  (See  58  FR  62262. 
November  26. 1993.)  EPA  currmtfy 
anticipates  that  these  regiilatory  criteria, 
as  they  apply  to  FELCff*  programs,  will 
mirror  those  set  forth  in  the  June  28. 
1989,  notice.  EPA  also  anticipates  that 
given  FELCX*  programs  approved 
pursuant  to  section  112(1)  prior  to  the 
planned  Subpart  E  revisions  will  have 
been  approved  as  meeting  these  criteria, 
fiuther  approval  actions  for  those 
programs  will  not  be  necessary. 

^A  has  authority  under  section 
112(1)  to  approve  programs  to  limit 
potential  to  emit  of  HAP  directly  under 
section  112Q)  prior  to  this  revision  to 
Subpart  E.  Section  112(1)(5)  requires 
EPA  to  disapprove  programs  that  are 
inconsistent  %vith  guidance  required  to 
be  issued  under  section  112(1)(2).  This 
could  be  read  to  suggest  that  the 
"guidance"  referred  to  in  section 
112(1)(2)  was  intended  to  be  a  binding 
rule.  Even  under  this  interpretation, 
EPA  does  not  believe  that  section  112(1) 
requires  this  rulemaking  to  be 
comprehensive.  That  is,  it  need  not 
address  every  possible  instance  of 
approval  under  section  112(1).  EPA  has 
already  issued  regulations  imder  section 
112(1)  that  would  satisfy  any  section 
112(1)(2)  reqiiirement  for  rulemaking. 
Given  the  severe  timing  problems  posed 
by  impending  deadlines  set  forth  in 
"maximum  achievable  control 
technology"  (MACT)  emission 
standards  under  section  112  and  for 
submittal  of  title  V  permit  applications, 
it  is  reasonable  to  read  section  112(1)  to 
allow  for  approval  of  programs  to  limit 
potential  to  unit  prior  to  promulgation 
of  a  rule  spedficdly  addressing  mis 
issue,  llierefore,  EPA  is  approving 
Mecklenburg  County's  minor  source 
operating  permit  program  to  allow  the 
Coimty  to  begin  issuing  FELOPs  as  soon 
as  possible. 

Regarding  the  statutory  criteria  of 
section  112(1)(5)  referred  to  above,  EPA 
believes  Mecklenburg  County's  minor 
source  operating  permit  program 
contains  adequate  authority  to  assure 
compliance  with  section  112        '' 
requirements  because  the  third  criferion 
of  the  June  28, 1989,  doounent  is  met. 


that  is,  because  the  program  does  not 
allow  for  the  waiver  of  any  section  112 
requirement  Sources  that  become  minor 
through  a  permit  issued  pursuant  to  this 
program  would  still  be  required  to  meet 
section  112  requirements  applicable  to 
non-major  sources. 

Regarding  the  requirement  for 
adequate  resources,  EPA  beUeves 
Meodenburg  County  has  demonstrated 
that  it  can  provide  fot  adequate 
resources  to  support  the  minor  source 
operating  permit  program.  EPA  expects 
that  since  Meckleoiburg  Coimty  has 
administered  a  minor  source  operating 
permit  program  for  several  years, 
resources  will  continue  to  be  adequate 
to  administer  the  minor  source 
operating  permit  program.  EPA  will 
monitor  Mecklenburg  County's 
implementation  of  its  FELOP  to  misure 
that  adequate  resources  are  in  feet 
available.  EPA  also  believes  that 
Mecklenburg  County's  minor  source 
operating  pminit  program  provides  far 
an  expemtious  schedule  for  assuring 
compliance  with  section  112 
requirements.  This  program  will  be  used 
to  allow  a  source  to  estabUsh  a 
voluntary  limit  on  i>otential  to  emit  to 
avoid  b^ng  subject  to  a  CAA 
requirement  appUcable  on  a  particular 
date.  Nothing  in  Mecklenburg  County's 
program  wouJd  allow  a  source  to  avoid 
or  &\ay  compliance  with  a  CAA 
requirement  if  it  feils  to  obtain  an 
appropriate  federally  enforceable  limit 
by  the  relevant  deadline.  FinaUy,  EPA 
believes  it  is  consistent  with  the  intent 
of  section  112  and  the  Act  for  States  to 
provide  a  mechanism  through  which 
sources  may  avoid  classification  as  a 
major  source  by  obtaining  a  federally 
enforceable  liinit  on  potential  to  emit 

With  the  additioB-of  these  provisions, 
Mecklenburg  County's  minor  source 
operating  {termit  program  satisfies  all 
the  requirements  Usted  in  the  June  28, . 
1989,  Federal  Register  document. 
Therefore,  EPA  is  approving  this 
revision  to  the  Mecklenburg  County 
portion  of  the  North  Carolina  SIP 
making  the  County's  minor  source 
operating  permit  program  federally 
enforceable  which  will  allow  the 
County  to  issue  FELOP. 

Final  Action 

In  this  action,  EPA  is  approving  the 
Mecklenburg  County  minor  source 
operating  permit  program.  EPA  is 
publishing  this  action  without  prior 
proposal  because  the  EPA  views  this  as 
a  noncontrovereial  amendment  and 
anticipates  no  adverse  conunmts. 
However,  in  a  separate  document  in  the 
Federal  Register  publication,  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
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filed.  This  action  will  be  eSactive  on 
September  26. 1995  in  the  Federal 
R^istar  unless,  by  August  28, 1995. 
adverse  or  critical  conunents  are 
received.  If  EPA  receives  such 
comments,  this  actiim  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  document  that 
will  withmw  the  final  action.  All 
public  ccuaments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  commoit  period  on  this  action. 
Any  parties  intermted  in  commenting 
oa  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  on  September  26, 1995. 

EPA  has  reviewed  this  request  for 
revision  of  the  federally-approved  SIP 
for  conformance  with  the  provisions  of 
the  1990  Amendments  enacted  on 
November  IS,  1990.  EPA  has 
determined  that  this  acticm  conforms 
with  those  requirements. 

Under  Section  307(b)(1)  of  the  Act.  42 
U.S.C  7607(b)(1),  petitions  for  judicial 
review  of  this  action  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  drcmt  by  September  26. 
1995.  Filing  a  petition  for 
reconsidoation  by  the  Administrate  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  piirposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2)  of  the  CAA.  42  U.S.C 
7607(bK2).) 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
under  Executive  Order  12866. 

Nothing  in  this  acticm  shall  be 
construed  as  permitting  or  allowing  or 
estabUahing  a  precedent  for  any  future 
request  for  a  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements.'* 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-f(»-profit 
enterprises,  and  government  entities 


with  jurisdicticHi  over  pc^ulatioos  of 
less  than  50.000. 

SIP  Action 

SIP  approvals  under  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Thareforo. 
because  the  federal  Sff-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
faderal  inquiry  into  the  economic 
reasonableness  of  stete  action.  The  CAA 
forbids  EPA  to  base  its  actions 
ctmceming  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  17.5.  EJ*.A..  427 
U.S.  246.  256-66  (S.Ct  1976);  42  U.S.C 
SectioD  7410(a)(2). 

D.  Unfunded  Mandates  Reform  Act  of 
1995 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  stetement  to 
accompany  any  proposed  m  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  Stete, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
stetutwy  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the 
proposed  interim  approval  acticm 
promulgated  today  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  State,  local,  or  tribal  governments  in 
the  aggregate,  or  to  the  private  sector. 
This  Federal  action  approves  pre- 
existing requirements  under  Stete  or 
local  law,  and  imposes  no  new  Federal 
requiremente.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
resiilt  from  this  action. 

List  of  Sub|ecto  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  Monoxide, 
Hydrocart>ons,  Incorporation  by 
Reference.  Intergovemmmtal  relaticms. 
Lead.  Nitrogen  dioxide.  Ozone. 
Particulate  matter.  Reporting  and 


Recordkaeping  requiiamants.  Sulfiir 
oxides. 

Dated:  June  23,  IMS. 
WIUaaA-Walinp. 
Reponal  Administrator. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  ammded  as 
foUows: 

PAIIT62-(AMENDED1 

1.  The  authority  dtetion  for  Part  52 
continues  to  read  as  follows: 

42  U.S.C  7401-7671q. 


2.  Section  52.1770  is  unended  by 
adding  paragr^h  (c)(70)  to  read  as 
follows: 


182.1779 


(c)*  •  • 

(70)  The  minor  source  operating 
permit  program  tot  Mecklenburg 
County,  North  Carolina,  submitted  by 
the  Mecklenburg  Coimty  Department  of 
Environmental  Protection  on  November 
24, 1993,  and  as  part  of  the  Mecklenburg 
Coimty  portion  of  the  North  Carolina 
SIP. 

(i)  Incorporation  by  reference. 

MCAPCO  Regulations  1.5211  through 
1.5214, 1.5216, 1.5219, 1.5221. 1.5222. 
1.5232, 1.5234,  and  1.5306  of  the 
Mecklenburg  County  portion  of  the 
North  Carolina  SIP  adopted  June  6. 
1994. 

(ii)  Other  material.  None. 
*        •        •        *        • 

(PR  Doc.  9&-18527  Filed  7-27-95;  8:45  ami 
■iusMOoaa( 


40  CFR  Part  52 
PN22-4-482S;  FRL-S266-2] 

Approval  and  Promulgation  of  an 
ImptomantBdon  Plan  for  Vahida  Mlaa 


AQENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUHMARV:  On  November  2, 1994,  the 
United  States  Environmental  Protection 
Agency  (USEPA)  proposed  to  approve  a 
Novembm  17, 1993,  request  for  a  Stete 
Implementetion  Plan  (SIP)  revision, 
addressing  the  Lake  and  Porter  County 
ozone  nonattainment  area,  submitted  by 
the  Stete  of  Indiana  for  the  purpose  of 
offsetting  growth  in  emissions  from 
growth  in  vehicle  miles  traveled  (VMT) 
or  niunber  of  vehicle  trips,  and  to  attain 
reduction  in  motor  vehicle  emissions,  in 
combination  with  other  emission 


reduction  requiremente,  as  necessary  to 
comply  with  Reasonable  Further 
Progress  (RFP)  milestones  and 
attadUiment  requirements  of  the  Clean 
Air  Act  (Act).  Public  commente  were 
solicited  on  the  proposed  SIP  revision, 
and  on  USEPA's  proposed  rulemaking 
action.  The  public  comment  period 
ended  on  Decnnber  2. 1994.  and  one 
public  comment  letter  was  received. 
This  rulemaking  action  approves,  in 
final,  the  VMT  Ofbet  SIP  revision 
request  for  Lake  and  Porter  Counties. 
Indiana  as  requested  by  Indiana. 
^FECnVE  DATE:  This  final  rulemaking 
becomes  efiiective  on  August  28, 1995. 
ADOmtSES:  Copies  of  the  doaunente 
relevant  to  this  action  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location: 
Regulation  Development  Section, 
Regulation  Development  Branch  (AR- 
18J).  U.S.  Environmental  Protectimi 
Agency.  Region  5,  77  West  Jackson 
Boulevard,  Chicago.  Illinois,  60604. 

Please  contect  Patricia  Morris  at  (312) 
353-8656  before  visiting  the  Region  5 
.office. 

FOR  FVfflTHER  MfORMA-nON  CONTACT: 
Patricia  Morris,  Regulation 
Development  Section,  Regulation 
Development  Branch  (AR-18J).  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604,  (312)  353-8656. 

SUPPLEMENTARy  MFORMATION: 
I.  Background 

Section  182(d)(1)(A)  of  the  Act,  as 
amended  in  1990  (Act),  requires  Stetes 
containing  ozone  nonattainment  areas 
classified  as  "severe"  pursuant  to 
section  181(a)  of  the  Act  to  adopt 
transportetion  control  measures  (TCMs) 
and  transportation  control  strategies  to 
o&et  any  growth  in  emissions  from 
growth  in  VMT  or  number  of  vehicle 
trips,  and  to  attain  reductions  in  motor 
vehicle  emissions  (in  combination  with 
other  emission  reduction  requirements) 
as  necessary  to  comply  with  the  Act's 
RFP  milestones  and  attainment 
requirements.  The  requiremente  for 
esteblishing  a  VMT  oi^et  program  are 
discussed  in  the  April  16, 1992,  General 
Preamble  to  Title  I  of  the  Act  (57  FR 
13498),  in  addition  to  section 
182(d)(1)(A)  of  the  Act. 

The  VMT  O&et  provision  requires 
that  Stetes  submit  by  November  IS, 
1992,  specific  enforceable  TCMs  and 
strategies  to  ofbet  any  growth  in 
emissions  from  growth  in  VMT  or 
number  of  vehicle  trips  sufficient  to 
allow  total  area  emissions  to  comply 
with  the  RFP  and  attainment 
requiremente  of  the  Act. 


As  described  in  the  November  2, 
1994,  proposed  rule  (see  59  FR  54866, 
54867).  the  USEPA  has  observed  that 
these  three  elemente  (i.e.,  offwtting 
growth  in  mobile  souroe  emissions, 
attainment  of  the  RFP  reduction,  and 
attainment  of  the  ozone  National 
/jnbient  Air  Quality  Standards 
(NAAQS))  can  be  divided  into  three 
separate  submissions  that  could  be 
submitted  on  different  dates. 

Under  this  approach,  the  first 
element,  the  emissions  offset  element, 
was  due  on  November  IS,  1992.  The 
USEPA  believes  this  element  is  not 
necessarily  dependent  on  the 
development  of  the  other  elemente.  Hie 
Stete  could  submit  the  emissions  growth 
ofbet  element  independent  of  an 
analysis  of  that  element's  consisteiury 
with  the  periodic  reduction  and 
attainment  reqiiiremente  of  the  Act. 
Emissions  trends  tarn  other  sources 
need  not  be  considered  to  show 
compliance  with  this  offset  requirement. 
As  submitting  this  element  in  isolation 
does  not  implicate  the  timing  problem 
of  advancing  deadlines  for  RFP  and 
attainment  demonstratians,  USEPA  does 
not  believe  it  is  necessary  to  extend  the 
stetutory  deadline  ba  submittal  of  the 
wni««<""»  growth  oBaet  element. 

The  second  element,  which  requires 
the  VMT  Ofbet  SIP  to  comply  with  the 
15  percent  RFP  reqvurement  of  the  Act, 
was  due  on  November  15, 1993,  which 
is  the  same  date  on  which  the  15 
percent  RFP  SIP  itself  was  due  under 
section  182(b)(1)  of  the  Act.  The  USEPA 
believes  it  is  reasonable  to  extend  the 
deadline  for  this  element  to  the  date  on 
which  the  entire  15  percent  SIP  was 
due,  as  this  allows  Stetes  to  develop  the 
comprehensive  strategy  to  address  the 
15  percent  reduction  requirement  and 
assure  that  the  TCM  elemente  required 
under  section  182(d)(1)(A)  are 
consistent  with  the  remainder  of  the  IS 
percent  demonstration.  Indeed,  USEPA 
believes  that  only  upon  submittel  of  the 
broader  15  percent  plan  can  a  Stete  have 
had  the  necessary  opport\mity  to 
coordinate  ite  VMT  strategy  with  ite  15 
percent  plan. 

The  third  element,  which  requires  the 
VMT  Offset  SIP  to  comply  with  the 
post-1996  RFP  and  attainment 
requiremente  of  the  Act,  was  due  on 
November  15, 1994,  the  stetutory 
deadline  for  those  broader  submissions. 
The  USEPA  believes  it  is  reasonable  to 
extend  the  deadline  for  this  element  to 
the  date  on  which  the  post- 1996  RFP 
and  attainment  SIPs  are  due  for  the 
same  reasons  it  is  reasonable  to  extend 
the  deadline  for  the  second  element. 
First,  it  is  arguably  impossible  for  a 
Stete  to  make  the  showing  required  by 
Section  182(d)(1)(A)  for  the  third 


element  imtil  the  broader 
demonstrations  have  been  developed  by 
the  State.  Moreover,  allowing  Stetes  to 
develop  the  comprehensive  strategy  to 
address  post-1996  RFP  and  attainment 
by  providing  a  fuller  opportimity  to 
assure  that  Uie  TCM  elemente  comply 
with  the  broader  RFP  and  attainment 
demonstrations,  will  resiilt  in  a  better 

{>rogram  for  reducing  emissions  in  the 
ongterm. 

On  November  17, 1993,  Indiana 
submitted  to  USEPA  docimientetion  to 
fulfill  the  first  and  second  elemente  of 
the  VMT-Offset  SIP.  A  public  hearing 
was  held  on  December  14, 1993,  and 
documentetion  on  the  public  hearing 
was  submitted  to  complete  the  SIP 
revision  request.  Indiana  does  not  at  this 
time  anticipate  the  need  for  additional 
TCMs  to  meet  the  attainment 
demonstration  requirement  but  will 
submit  any  necessary  TCMs  with  the 
attainment  demonstration  SIP. 

XL  Evaluation  of  the  SUte  Submittal 

Section  182(d)(1)(A)  of  the  Act 
requires  the  Stete  to  o^et  any  growth 
in  emissions  fitun  growth  in  VMT.  As 
discussed  in  the  General  Preamble,  the 
purpose  is  to  prevent  a  growth  in  motor 
vehicle  emissions  from  canceling  out 
the  emission  reduction  benefite  of  the 
federally  mandated  programs  in  the  Act. 
The  USEPA  interprete  this  provisicm  to 
require  that  sufficient  measures  be 
adopted  so  that  projected  motor  vehicle 
volatile  organic  compoimd  (VOC) 
emissions  will  never  be  higher  during 
the  ozone  season  in  one  year  than 
during  the  ozone  season  in  the  year 
before.  When  growth  in  VMT  and 
vehicle  trips  would  otherwise  cause  a 
motor  vehicle  emissions  uptxun,  this 
upturn  must  be  prevented.  The 
emissions  level  at  the  point  of  upturn 
becomes  a  ceiling  on  motor  vehicle 
emissions.  This  requirement  applies  to 
projected  emissions  in  the  years 
between  the  submission  of  the  SIP 
revision  and  the  attainment  deadline, 
and  is  above  and  beyond  the  separate 
requiremente  for  the  RFP  and  the 
attainment  demonstrations.  The  ceiling 
level  is  defined,  therefore,  up  to  the 
point  of  upturn,  as  motor  vehicle 
emissions  that  would  occur  in  the  ozone 
season  of  that  year,  with  VMT  growth, 
if  all  measures  for  that  area  in  that  year 
were  implemented  as  required  by  the 
Act.  When  this  curve  begins  to  turn  up 
due  to  growth  in  VMT  or  vehicle  trips, 
the  ceiling  becomes  a  fixed  value,  llie 
ceiling  line  would  include  the  effects  of 
Federal  measures  such  as  new  motor 
vehicle  standards,  phase  II RVP 
controls,  and  reformulated  gasoline,  as 
well  as  the  Act-mandated  SIP 
requiremente. 


JMI 
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The  State  of  Indiana  has  demonstrated 
in  its  submittal  of  November  17, 1993, 
that  the  predicted  growth  in  VMT  in 
Lake  and  Porter  Counties,  Indiana,  is 
not  expected  to  result  in  a  growth  in 
motor  vehicle  emissions  that  will  negate 
the  effects  of  the  reductions  mandated 
by  the  Act.  Further,  Indiana  has 
projected  motor  vehicle  emissions  to  the 
year  2007  and,  using  the  most  current 
socioeconomic  data,  has  not  predicted 
an  uptiun  in  motor  vehicle  emissions. 
In  the  event  that  the  projected 
socioeconomic  data  and  associated  VMT 
grow  more  rapidly  than  currently 
predicted,  Indiana  is  required  by 
Section  182(c)(S]  to  track  actual  VMT 
starting  with  1996  and  every  three  years 
thereafter  to  demonstrate  that  the  actual 
VMT  is  equal  to  or  less  than  the 
projected  VMT.  TCMs  will  be  required 
to  offset  VMT  that  is  above  the  projected 
levels  (section  182(c)(5)). 

The  VMT  offset  submittal  from 
Indiana  dated  November  17, 1993. 
contains  the  final  report  "TCMs  to 
Ofbet  Emissions  from  VMT  Growth  in 
Northwestern  Indiana."  The  report  used 
the  most  cxurent  socioeconomic  data 
and  the  travel  network  model  in 
conjimction  with  the  MOBILESa  to 
estimate  mobile  source  emissions  to  the 
attainment  year  of  2007. 

This  report  also  docimients  the 
progress  bidiana  has  made  in  evaluating 
TCMs  to  reduce  growth  in  VMT  and 
thus  reduce  emissions.  Indiana  may 
choose  to  take  credit  for  TCM  emission 
reductions  as  part  of  the  post-1996  RFP 
requirement  or  to  meet  the  attainment 
requirement.  Not  only  has  Indiana 
evaluated  the  effectiveness  and 
predicted  impact  of  a  number  of  TCMs, 
but  actual  implementation  of  selected 
TCMs  has  been  ongoing.  Several 
examples  are  cited  in  the  proposed  rule. 

These  specific  TCMs,  however,  are 
not  a  part  of  the  current  SIP  revision 
request  and  are  not  a  required  portion 
of  this  SIP  revision.  Thus,  Indiana  is  not 
currently  taking  credit  for  the  emission 
reductions  from  these  TCM  measures 
and  the  State  is  not  bound  to  implement 
or  continue  to  implement  any  specific 
TCMs.  These  measiues,  however, 
illustrate  Indiana's  work  in  evaluating 
and  implementing  TCMs  to  meet  the 
goals  of  the  Act.  Also,  the  TCMs  may  be 
used  in  subsequent  SIP  submittals  as ' 
necessary  to  meet  the  post  1996  RFP 
requirement  or  the  attainment 
requirement. 

Indiana  submitted  a  15  percent  RFP 
SIP  for  northwest  Indiana  to  the  USEPA 
in  November  1993,  but  the  submittal 
was  found  incomplete  in  a  letter  dated 
January  25, 1994.  The  RFP  SIP  lacked 
mfbrceable  regulations  and  a  public 


hearing.  The  public  hearingivas  held  on 
March  29, 1994. 

On  June  26, 1995.  Indiana  submitted 
an  updated  15  percent  SIP  which 
contained  all  enforceable  regulations. 
Indiana's  submitted  15  percent  SIP  was 
found  complete  by  the  USEPA  in  a  letter 
dated  July  7, 1995.  The  submittal  details 
the  adopted  enforceable  regulations  that 
have  been  submitted  to  support  the  15 
percent  RFP  demonstration.  The  SIP 
submission  contains  a  menu  of  adopted 
emissions  reductions  measures  that  the 
State  believes  will  achieve  the  15 
percent  reduction  requirement  by 
November  15, 1996.  Also,  Indiana  is 
moving  forward  with  implementation  of 
the  15  pwcent  measuires  including  the 
enhanced  inspection  and  maintenance 
program.  In  the  submission,  Indiana 
does  not  rely  upon  TCMs  in  order  to 
satisfy  the  15  percent  reduction 
requirement.  Rather)  the  majority  of  the 
reduction  would  be  obtained  from 
stationary  source  shutdowns  and  the 
enhanced  inspection  and  maintenance 
program.  Indiana  believes  that  TCMs 
will  not  be  necessary  to  attain  the  15 
percent  reduction  requirement. 

The  attainment  demonstration  and 
post-1996  RFP  plans,  were  submitted  on 
December  5, 1994,  and  became  complete 
by  operation  of  law  under  110(k)(l)(B) 
on  June  5, 1995.  Indiana  is  planning  to 
use  the  Phase  I  and  II  approach  to 
submission  of  the  attainment 
demonstration  and  post- 1996  RFP  as 
described  in  the  March  2, 1995, 
memorandum  from  Mary  Nichols.  The 
USEPA  is  reserving  action  on  the  third 
element  of  the  VMT  Of^t  SIP  imtil 
such  time  as  the  phase  I  and  n 
attainment  submittals  are  complete. 

Indiana  has  met  the  first  and  second 
elements  of  the  VMT  ofEset  SIP 
requirements  of  section  182(d)(1)(A). 
Regarding  the  first  element,  Indiana  has 
identified  and  evaluated  TCMs  to 
reduce  VMT,  and  has  shown  that  VMT 
growth  will  not  result  in  a  growth  of 
motor  vehicle  emissions  that  will  negate 
the  effects  of  the  reductions  required 
imder  the  Act  and  that  there  will  not  be 
an  upturn  of  motor  vehicle  emissions. 
Regarding  the  second  element,  Indiana 
has  submitted  a  complete  15  percent  SIP 
that  does  not  rely  upon  TCMs  to  make 
its  proffered  showing  that  the  15  percent 
reduction  will  be  achieved. 
Consequently,  USEPA  does  not  believe 
it  is  necessary  to  delay  taking  action  on 
this  second  element  of  the  VMT  SIP, 
and  that  the  Agency  can  at  this  point 
rely  upon  Indiana's  submitted  15 
percent  SIP  to  make  a  judgment  that 
TCM's  will  not  be  necessary  to  satisfy 
the  second  VMT  SIP  element.  However, 
if  in  evaluating  the  15  percent  SIP  for 
approval  it  is  determined  that  Indiana 


would  in  fact  have  to  implement  TCMs 
to  meet  the  15  percent  RFP  requirement, 
and  a  subsequent  submission  of  a 
revised  15  percent  SIP  is  required,  EPA 
would  have  to  reevaluate  its  approval  of 
the  second  element  of  the  VMT  SIP. 

The  third  requirement  is  for  Indiana 
to  use  TCMs  as  necessary  to  attain  the 
standard.  This  third  requirement  will  be 
submitted  with  the  attainment 
demonstration  SIP  and  will  be 
addressed  in  a  future  Federal  Register 
notice. 

m.  Public  Comments 

On  November  2, 1994,  the  USEPA 
proposed  to  approve  the  first  and 
second  elements  of  the  Indiana  VMT 
Of&et  SIP  and  requested  public 
comment.  The  public  comment  period 
closed  on  December  2,  1994.  and  the 
Natiiral  Resources  Defense  Council 
(NRDC)  submitted  comments  on 
December  2, 1994.  The  following 
siunmarizes  NRDC's  comments  and 
USEPA 's  response  to  these  comments: 

Comment  1 :  The  Act  requires  TCMs  to 
offset  emissions  resulting  from  all 
growth  in  VMT  above  1990  levels,  and    . 
USEPA  is  required  by  the  Act  to  ensure 
emission  reductions  despite  an  increase 
in  VMT.  The  legislative  history  states 
that  "(tlhe  baseline  for  determining 
whether  there  has  been  a  growth  in 
emissions  due  to  increased  VMT  is  the 
level  of  vehicle  emissions  that  would 
occur  if  VMT  held  constant  in  the  area." 
See  H.Rep.  No.  101-490.  Part  1. 101st 
Cong.,  2nd  Sess.  at  242,  and  S.Rep.  No. 
101-228, 101st  Cong.,  1st  Sess.  at  44. 

Response:  As  discussed  in  the  General 
Preamble,  USEPA  believes  that  section 
182(d)(1)(A)  of  the  Act  requires  the  State 
to  "offset  any  growth  in  emissions" 
fit>m  growth  in  VMT  but  not,  as 
suggested  by  the  comment,  all  emissions 
resulting  from  VMT  growth  (see  57  FR 
13498, 13522-13523,  April  16, 1992). 
The  purpose  is  to  prevent  a  growth  in 
motor  vriiicle  emissions  from  canceling 
out  the  emission  reduction  benefits  of 
the  federally  mandated  programs  in  the 
Act.  The  baseline  for  emissions  is  the 
1990  level  of  vehicle  emissions  and  the 
subsequent  reductions  in  emission 
levels  required  to  reach  attainment. 
Thus,  the  anticipated  benefits  from  the 
mandated  measures  such  as  the  Federal 
motor  vehicle  pollution  control 
program,  lower  reid  vapor  pressure, 
enhanced  inspection  and  maintenance 
and  all  other  motor  vehicle  emission 
control  programs  are  included  in  the 
ceiling  line  calculation  used  by  Indiana 
in  the  VMT  Offset  SIP.  Table  13  in  the 
Indiana  SIP  submittal  demonstrates  how 
motor  vehicle  emissions  will  decline 
substantially  from  136.63  tons  per  day 
(tpd)  in  1990  to  25.04  tpd  in  2007  and 


will  not  begin  to  turn  up.  Emission 
reductions  are  expected  every  year 
through  the  year  2007. 

"The  ceiling  line  approach  does  not 
"tolerate  increases  in  traffic  of  a 
magnitude  that  would  wipe  out  the  air 
qtuiity  gains"  as  suggested  by  the 
comment.  In  fact,  the  ceiling  line  level 
decreases  from  year  to  year  as  the  State 
implements  various  control  measures 
and  the  decreasing  ceiling  line  prevents 
an  upturn  in  mobile  source  emissions. 
Dramatic  increases  in  VMT  that  could 
wipe  out  the  benefits  of  motor  vehicle 
emission  reduction  measiu«s  will  not  be 
allowed  and  will  trigger  the 
implementation  of  TCMs.  This  prevents 
mere  preservation  of  the  status  quo,  and 
Hisures  emissions  reductions  despite  an 
increase  in  VMT  such  that  the  rate  of 
emissions  decline  is  not  slowed  by 
increases  in  VMT  or  niunber  of  trips.  To 
prevent  futtue  growth  changes  from 
adversely  impacting  emissions  from 
motor  vehicles,  Indiiana  is  required  by 
section  182(c)(5)  to  track  actual  VMT 
startine  with  1996  and  every  three  years 
thereafter  to  demonstrate  tlut  the  actxial 
VMT  is  equal  to  or  less  than  the 
projected  VMT.  TCMs  will  be  required 
to  oCbet  VMT  that  is  above  the  projected 
levels  (section  182(c)(5)). 

Under  the  commenter's  approach  to 
section  182(d)(1)(A),  Indiana  would 
have  to  offiset  VMT  growth  even  while 
vehicle  emissions  are  declining. 
Although  the  statutory  langiiage  could 
be  read  to  require  ofiisetting  any  VMT 
growth,  EPA  believes  that  the  language 
can  also  be  read  so  that  only  actual 
emissions  increases  resulting  from  VMT 
growth  need  to  be  offset.  The  statute  by 
its  own  terms  requires  offsetting  of  "any 
growth  in  emissions  bom  growDi  in 
VMT."  It  is  reasonable  to  interpret  this 
language  as  requiring  that  VMT  growth 
must  be  offset  only  where  such  growth 
results  in  emissions  increases  from  the 
motor  vehicle  fleet  in  the  area. 

While  it  is  true  that  the  language  of 
the  legislative  history  appears  to 
support  the  commenter's  interpretation 
of  the  statutory  language,  such  an 
interpretation  would  have  drastic 
implications  for  Indiana  if  the  State 
were  forced  to  ignore  the  beneficial 
impacts  of  all  vehicle  tailpipe  and 
alternative  fuel  controls.  Although  the 
original  authors  of  the  provision  and  the 
legislative  history  may  in  fact  have 
intended  this  result,  EPA  does  not 
believe  that  the  Congress  as  a  whole,  or 
even  the  fiill  House  of  Representatives, 
believed  at  the  time  it  voted  to  pass  the 
1990  Amendments  to  the  Act  that  the 
words  of  this  provision  would  impose 
such  severe  restrictions. 

Given  the  susceptibility  of  the 
statutory  language  to  these  two 


alterative  interpretations,  EPA  believes 
it  is  the  Agency's  role  in  administering 
the  statute  to  take  the  interpretation 
most  reasonable  in  light  of  the  practical 
implications  of  such  interpretation  and 
the  purposes  and  intent  of  the  statutory 
scheme  as  a  whole.  In  the  context  of  the 
intricate  planning  requirements 
Congress  establi^ed  in  title  I  to  bring 
areas  towards  attainment  of  the  ozone 
NAAQS,  and  in  light  of  the  absence  of 
any  discussion  of  this  aspect  of  the  VMT 
ofbet  provision  by  the  Congress  as  a 
whole  (either  in  floor  debate  or  in  the 
Conference  Report),  EPA  concludes  that 
the  appropriate  interpretation  of  section 
182(d)(1)(A)  requires  offsetting  VMT 
growth  only  when  such  growth  would 
result  in  actual  emissions  increases. 

Comment  2:  Section  182(d)(1)(A)  of 
the  Act  requires  that  emissions  of  oxides 
of  nitrogen  (NOx)  as  well  as  VOCs 
resulting  from  VMT  growth  must  be 
offset. 

Response:  USEPA  disagrees  with  the 
commenter's  interpretation  that  section 
182(d)(1)(A)  requires  NO*  emissions 
from  VMT  growth  to  be  offoet.  While 
that  section  provides  that  "any  growth 
in  emissions"  from  growth  in  VMT  must 
be  offset,  USEPA  believes  that  Congress 
clearly  intended  that  the  offoet 
requirement  be  limited  to  VOC 
emissions.  First,  section  182(d)(l)(A)'8 
requirement  that  a  State's  VMT  TCMs 
comply  with  the  "periodic  emissions 
reduction  requirements"  of  sections 
182(b)  and  (c)  the  Act  indicates  that  the 
VMT  offset  SIP  requirement  is  VOC- 
spedfic.  Section  182(c)(2)(B),  which 
requires  reasonable  further  progress 
demonstrations  for  serious  ozone 
nonattainment  areas,  provides  that  such 
demonstrations  will  result  in  VOC 
emissions  reductions;  thus,  the  only 
"periodic  emissions  reduction 
requirement"  of  section  182(c)(2)(B)  is 
VOC-specific.  In  fact,  it  is  only  in 
section  182(c)(2)(C)— a  provision  not 
referenced  in  section  182(d)(l)(A}— that 
Congress  provided  States  the  authority 
to  submit  demonstrations  providing  for 
reductions  of  emissions  of  VOCs  and 
NOx  in  lieu  of  the  SIP  otherwise 
required  by  section  182(c)(2)(B). 

Moreover,  the  15  percent  periodic 
reduction  requirement  of  section 
182(b){l)(A)(i)  appUes  only  to  VOC 
emissions,  while  only  the  sei}arate 
"aimual"  reduction  requirement  applies 
to  both  VOC  and  NOx  emissions. 
USEPA  believes  that  Congress  did  not 
intend  the  terms  "periodic  emissions 
reductions"  and  "aimual  emissions 
reductions"  to  be  synonymous,  and  that 
the  former  does  not  include  the  latter. 
In  section  176(c)(3)(A)(iii)  of  the  Act, 
Congress  required  that  conformity  SIPs 
"contribute  to  annual  emissions 


reductions"  consistent  with  section 
182(b)(1)  (and  thus  achieve  NOx 
emissions  reductions),  but  does  not  refer 
to  the  15  percent  periodic  reduction 
requirement.  Conversely,  section 
182(d)(1)(A)  refera  to  the  periodic 
emissions  reduction  requirements  of  the 
Act,  but  does  not  refer  to  annual 
emissions  reduction  requirements  that 
require  NOx  reductions.  Consequently, 
USEPA  interprets  the  requirement  that 
VMT  SIPs  comply  with  periodic 
emissions  reduction  requirements  of  the 
Act  to  mean  that  only  VOC  emissions 
are  subject  to  section  182(d)(1)(A)  in 
severe  ozone  nonattainment  areas. 
Finally,  USEPA  notes  that  where 
Congress  intended  section  182  ozone 
SIP  requirements  to  apply  to  NOx  as 
vrall  as  VOC  emissions,  it  specifically 
extended  applicability  to  NOx.  Thus, 
references  to  ozone  or  emissions  in 
general  in  section  182  do  not  on  their 
own  implicate  NOx.  For  example,  in 
section  182(a)(2)(C),  the  Act  requires 
States  to  require  preconstruction 
permits  for  new  or  modified  stationary 
sources  "with  respect  to  ozone"; 
Congress  clearly  did  not  believe  this 
reference  to  ozone  alone  was  sufficient 
to  subject  NOx  emissions  to  the 
permitting  requirement,  since  it  was 
necessary  to  enact  section  182(f)(1)  of 
the  Act,  which  specifically  extends  the  . 
permitting  requirement  to  major 
stationary  sources  of  NOx.  Since  section 
182(d)(1)(A)  does  not  specifically 
identify  NOx  emissions  requirements  in 
additicm  to  the  VOC  emissions 
requirements  identified  in  the 
provision,  USEPA  does  not  beUeve 
States  are  required  to  offset  NOx 
emissions  finm  VMT  growth  in  their 
section  182(d)(1)(A)  SIPs. 

IV.  Final  Rulemaking  Actitm 

Based  on  the  State's  submittal  request 
and  in  consideration  of  the  public 
comments  received  in  response  to  the 
proposed  rule,  USEPA  is  approving  the 
SIP  revision  submitted  by  the  State  of 
Indiana  as  satisfying  the  first  two  of  the 
three  VMT  offset  plan  requirements. 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or. 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
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final  rule  on  small  entitieft.  S  U.S.C.  603 
and  604.  Ahemativaly.  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entitles.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  )iirisdicti(m  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Act  do  not 
create  any  new  requiiements,  but 
simply  approve  reqiiirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities  afiiscted. 
MonovBt,  due  to  the  nature  of  the 
Federal-state  relationship  under  the  Act, 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  Federal 
inqidry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds.  See 
Union  Electric  Co.  v.  U.S.  E.Pj\.  ,  427 
U.S.  246,  256-66  (S.  Q.  1976);  42  U.S.C 
7410(a)(2). 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  the  USEPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate;  or  to  the 
private  sector,  of  $100  mdlion  or  more. 
Under  Section  205,  the  USEPA  must 
select  the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  USEPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

the  USEPA  has  determined  that  the 
approval  action  promulgated  today  does 
not  include  a  Federal  mandate  that  may 
result  In  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector. 

This  Federal  action  approves  pre- 
existing requirements  under  State  or 
local  law,  and  imposes  no  new  Federal 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  the  private  sector, 
result  from  this  action. 

Under  Section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  September  26, 1995.  Filing  a 


petiticm  for  rsconsideraticm  by  the 
Administrator  of  this  final  rule  does  not 
afiect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  efiisctiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements,  (see  Secticm 
307(b)(2)). 

List  ofSiil^ects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Ozone. 

Dated:  July  14, 1905. 
ValdMV.Adamkoa, 
Hegfonal  Adminutmtor. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regidations  is  amended  as 
follows: 

PART52-[AMENDEP] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Aulkaritjr:  42  U.S.C  7401-7671q. 

Subpart  P— Indiana 

2.  Section  52.777  is  amended  by 
adding  paragraph  (h)  to  read  as  follows: 


182.777 


Control  Siralagy:  PttdoctMinieal 
(hydrocartKHts). 


(h)  On  November  17, 1993,  Indiana 
submitted  two  of  three  elements 
required  by  section  182(d)(1)(A)  of  the 
Clean  Air  Amendments  of  1990  to  be 
incorporated  as  part  of  the  vehicle  miles 
traveled  (VMT)  State  Implementation 
Plan  intended  to  offset  any  growth  in 
emissions  from  a  growth  in  vehicle 
miles  traveled.  These  elements  are  the 
offsetting  of  growth  in  emissions 
attributable  to  growth  in  VMT  which 
was  due  November  15, 1992,  and,  any 
transportation  control  measures  (TCMs) 
required  as  part  of  Indiana's  15  percent 
reasonable  further  progress  (RFP)  plan 
which  was  due  November  15, 1993. 
Indiana  satisfied  the  first  requirement 
by  projecting  emissions  from  mobile 
sources  and  demonstrating  that  no 
Increase  in  emissions  would  take  place. 
Indiana  satisfied  the  second 
requirement  by  determining  that  no 
TC^s  were  required  as  part  of  Indiana's 
15  percent  RFP  plan. 

[PR  Doc.  gs-lS521  Filed  7-27-95;  8:45  am] 
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40CFRPartS2 
tWn40-O1-«73aa:  FRL-C2S4-q 

Approval  and  Promulgatton  of 
Imptamantatton  Plana;  Wlaconain 

AQENCV:  Environmental  Protection 
Agency. 

action:  Direct  final  rule. 

summary:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  approves  revisicHis  to 
Wisconsin's  State  Implementation  Plan 
(SIP)  for  ozone  which  were  sulnnitted  to 
Uie  USEPA  on  April  17, 1990,  and  June 
30, 1994.  and  supplemented  on  July  15, 

1994.  Included  in  these  revisions  is  a 
volatile  organic  compound  (VOC) 
regtilation  which  establishes  reasonably 
available  control  technology  (RACT)  for 
screen  printing  fodlities.  Additicmally. 
the  State  has  submitted  current  negative 
declarations  ba  pre-1990  Control 
Technology  Guideline  (CTG)  categories 
for  which  Wisconsin  does  not  have 
rules  as  well  as  a  list  of  major  sources 
affected  by  the  13  CTG  categories  that 
USEPA  is  required  to  issue  pursuant  to 
sections  183(a),  183(b)(3)  and  183(b)(4) 
of  the  Clean  Air  Act  (Act).  These 
revisions  were  submitted  to  address,  in 
part,  the  requirement  of  section 
182(b)(2)(B)  of  the  Act  that  States  adopt 
RACT  regulations  for  sources  covered 
by  pre-1990  CTG  documents,  and  the 
requirement  of  section  182tb)(2)(C)  of 
the  Act  that  States  revise  their  SIPs  to 
establish  RACT  regulations  for  major 
sources  of  VOCs  for  which  the  USEPA 
has  not  Issued  a  CTG  document.  In  the 
proposed  rules  section  of  this  Fedwal 
Re^ster,  the  USEPA  is  proposing 
approval  of  and  soliciting  public 
comment  on  this  requested  SIP  revision. 
If  adverse  conunents  are  received  on 
this  action,  the  USEPA  will  withdraw 
this  final  rule  and  address  the 
comments  received  in  response  to  this 
action  in  a  final  rule  on  the  related 
proposed  rule,  which  is  being  published 
In  the  proposed  rules  section  of  this 
Federal  Register.  A  second  public 
comment  period  will  not  be  held. 
Parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 
DATES:  This  action  will  be  effective 
September  26, 1995  unless  an  adverse 
conunent  Is  received  by  August  28, 

1995.  If  the  efiiective  date  of  this  action 
is  delayed  due  to  adverse  comments, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T.  Nash,  Chief, 
Regulation  Development  Section,  Air 
Toxics  and  Radiation  Branch  (AT-18J), 
U.S.  ^vironmental  Protection  Agency, 


77  WeM  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

Copies  of  the  State  submittal  are 
available  for  public  review  during 
normal  business  hours  at  the  above 
address.  (It  is  recommended  that  you 
telephone  Kathleen  D'Agostino  at  (312) 
886-1767  before  visiting  die  R^on  5 
office.) 

FOR  FURTHER  MFORMATION  OONTACT. 
Kathleen  D'Agostino,  Regulation 
Developmmit  Section,  Air  Toxics  and 
Radiation  Branch  (AT-18J),  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  Telephone:  (312)  886- 
6036. 

SUPPlBmiTARV  arORMATlOW:  Section 
182(bK2)  of  the  Act  requires  States  to 
adopt  VOC  RACT  rules  fat  all  areas 
designated  nonattainraent  for  ozone  and 
classified  as  moderate  or  above.  Section 
182(bM2)(B)  requires  that  States  adopt 
RACT  Regulations  for  sources  covered 
by  pre-1990  CTG  documents.  Section 
182(bK2)(C)  requires  that  States  submit 
revisions  to  the  SIP  for  major  sources  of 
VOCs  for  which  die  USEPA  has  not 
isi.ued  a  CTG  documuit  The  counties  of 


chemical  manufocturing  industries:  and 
(9)  equipment  leaks  from  natural  gas/ 
gasoline  processing  plants. 

List  af  Major  SMToas  SoHact  to  Poal- 
1900  CTG  Smiroe  Calegoriea 

Pursuant  to  sections  183(a).  183(b)(3) 
and  183(bK4)  of  the  Act,  USEPA  was 
required  to  develop  CTG  documents  for 
13  source  categories  by  November  15, 
1993.  A  list  of  theae  source  categories, 
contained  in  Appendix  E  to  the  General 
Preamble,  was  published  in  the  Fmiwni 
Ragiator  on  April  28, 1992  (57  FR 
18070).  The  State  was  required  to 
siibmit  a  list  of  major  sources  that 
would  be  subject  to  these  post-1990 
CTG  doctmients.  On  June  30, 1994, 
Wisconsin  submitted  this  list  wdiich 
included  {acQities  in  four  source 
categories:  (1)  cleanup  solvents;  (2) 
o^et  lithography;  (3)  plastic  parts 
coating;  and  (4)  wood  furniture  coating. 

Screen  Printing 

Because  the  USEPA  has  not  issued  a 
CTG  for  screen  printing,  the  State  of 
Wisconsin  developed  a  non-CTG 
regulation  for  this  category.  This 
regulation  was  submitted  to  the  USEPA 


Kewaunee,  Manitowoc,  and  SheboygalT^Mjn  June  30, 1994,  and  supplemented  on 
and  the  Milwaukee  area  (Including  (         July  15, 1994.  The  Wisconsin  rule 
Kenosha,  Milwaukee,  Ozaukee,  Racine,      applies  to  screen  printing  facilities 
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Washington,  and  Waukesha)  are  the 
only  areas  in  Wisconsin  designated 
nonattainment  and  classified  as 
moderate  or  above.  Therefore,  these  are 
the  areas  in  Wisconsin  subject  to  the 
RACT  catch-up  requirements  of  section 
182(b)(2). 

Negative  Dedaratloiis 

Wisconsin  has  not  promiUgated  RACT 
regulations  for  several  pre-1990  CTG  ' 
categories  because  there  are  no  sources 
located  in  the  ozone  nonattainment 
areas  that  would  be  affected.  Therefore, 
to  satisfy  the  requirement  of  section 
182(b)(2)(B),  the  State  is  required  to 
officially  certify  that  there  are  currentiy 
no  sources  in  the  nonattainment  areas 
that  would  be  covered  by  these 
categories.  The  State  submitted  current 
negative  declarations  for  the  following 
categories  on  April  17, 1990,  and  June 
30, 1994:  (1)  leaks  firtun  petroleum 
refinery  equipment:  (2)  manufacture  of 
synthesized  pharmaceutical  products; 
(3)  manufacture  of  pneumatic  rubber 
tires;  (4)  automobile  and  light  duty  truck 
manufacturing;  (5)  fire  trudi  and 
emergency  resptmse  vehicle 
manuJhcturlng;  (6)  manufacture  of  high- 
density  poly^ylene,  polypropylene, 
and  polystyrene  resins,  a.k.a.  polymer 
manufacturing;  (7)  leaks  from  synthetic 
organic  chemical  and  polymer 
manufacturing  equipment:  (8)  air 
oxidation  processes  at  synthetic  organic 


which:  1)  are  located  in  the  counties  of 
Kenosha,  Milwaukee,  Ozaukee,  Racine, 
Washington  or  Waiikesha  and  have 
maYiiniiTn  theoretical  emissions  of 
VOCs  from  all  screen  printing  \mlts 
greater  than  25  tons  per  year,  or  2)  are 
located  in  the  counties  of  Kewaimee, 
Manitowoc,  or  Sheboygan  and  have 
maximum  theoretical  emissions  of 
VOCs  from  all  screen  printing  imits 
greater  than  100  tons  per  year.  Sources 
are  required  to  achieve  final  compliance 
with  this  regiilation  no  later  than  May 
31, 1995. 

In  its  rule.  Wisconsin  establishes  a 
general  emission  limit  of  3.3  pounds  of 
VOC  per  gallon  of  ink  or  coating, 
excluding  water,  as  applied.  This  limit 
Is  applicable  to  all  printing  operations  at 
screen  printing  facilities,  except  for 
those  using  special  piupose  inks  and 
coatings  or  those  involved  in  roll 
coating  operations. 

Wisconsin's  rule  defines  special 
purpose  inks  and  coatings  as  those  inks 
and  coatings  which  are  conductive; 
used  to  print  ink  transfers  (decals);  or 
designed  to  resist  or  withstand  any  of 
the  following:  more  than  2  years  of 
outdoor  exposure;  exposure  to 
chemicals,  solvents,  adds,  detergent,  oil 
products,  or  cosmetics;  temperatures  in 
excess  of  170  F;  vacuum  forming; 
embossing;  or  molding.  The  emissions 
limit  establi^ed  in  the  Wisconsin  rule 
for  special  purpose  inks  and  coatings  Is 


6.7  pounds  per  gallon,  excluding  water, 
as  delivered  to  an  applicator. 
Wisconsin's  rule  ertablisbes  a  limit  of 
6.7  pounds  per  gallon  far  roll  coating 
operations  occurring  at  screen  printing 
fadUties. 

Additionally,  for  screen  reclamation 
processes,  the  Wisconsin  rule 
establishes  a  limit  of  0.24  kilograms  per 
square  meter  (0.050  pounds  of  VOC  per 
sqiiare  foot)  of  screen  reclaimed, 
calculated  on  a  daily  average  basis  for 
each  day  of  operation. 

With  respect  to  recordkeeping 
requirements,  the  regulation  requires 
sources  to  collect  and  record  the 
following  information:  a  unique  name  or 
Identification  number  for  eaoi  coating, 
as  applied;  the  VOC  content  of  each 
coating,  as  applied,  in  units  of  pounds 
of  VOC  per  gallon,  excluding  water,  the 
daily  average  VOC  emission  rate  from 
screen  reclunation  in  kilograms  per 
square  meter  (pounds  per  square  foot)  of 
screen  reclaimed;  the  amount  of  VOCs 
emitted  during  the  day  from  screen 
reclamation  in  kilograms  (pounds);  and 
the  total  surface  area  of  screen 
reclaimed  during  the  day  in  square 
meters  (square  feiat). 

To  determine  the  approvability  of  a 
VOC  nde.  USEPA  must  evaluate  the 
rule  for  consistency  with  the 
requirements  of  section  1 10  and  part  D 
of  the  Act.  In  addition,  USEPA  has 
reviewed  the  Wlsc(»isin  rule  in 
accordance  with  USEPA  policy 
guidance  dociiments  and  regulations, 
including  "Issues  Relating  to  VOC 
Regulation  Cutpoints,  Deficiencies,  and 
Deviations,  Clsiificatimi  to  Appendix  D 
of  November  24. 1987  Federal  Register 
Notice;"  South  Coast  Air  Quality 
Management  District  rule  1130,  as 
approved  in  the  Federal  Register  on 
September  29, 1993  (58  FR  50884);  and 
Bay  Area  Management  District  rule  8-20 
as  approved  in  the  Federal  Register  on 
March  22, 1995  (60  FR  15062).  The 
USEPA  has  found  that  the  rule  meets 
the  requirements  applicable  to  ozone 
and  is,  therefore,  approvable  for 
incorporation  into  the  State's  ozone  SIP. 
A  more  complete  discussion  of  the 
USEPA 's  review  of  the  State's  regulaticHi 
is  contained  in  a  technical  support 
document  dated  April  7, 1995.  The 
USEPA  is  approving  this  revision  as 
meeting,  in  part,  the  RACT  catch-up 
requirements  of  section  182(b)(2)  of  the 
Act. 

The  USEPA  is  publishing  this  action 
without  prior  proposal  because  USEPA 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  USEPA  Is 
publishing  a  separate  document  in  this 
Federal  Register  publication,  which 
constitutes  a  "proposed  approval"  of  the 
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requested  SIP  revisian  and  clarifies  that 
the  rulemakiiig  wdll  not  be  deemed  final 
if  timely  adverse  or  critical  comments 
are  filed.  The  "direct  final"  approval 
shall  be  effective  on  September  26, 
1905,  unless  USEPA  receives  adverse  or 
critical  comments  by  August  28. 1995. 

If  the  USEPA  receives  comments 
adverse  to  or  critical  of  the  approval 
discussed  above,  USEPA  will  withdraw 
this  approval  before  its  efiisctive  date, 
and  punlish  a  subsequent  Federal 
Registn'  notice  whidi  withdraws  this 
final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rulemaking  notice.  Any 
parties  interested  in  ccnnmenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received.  USEPA 
hereby  advises  the  public  that  this 
action  will  be  effactive  on  September 
26. 1995. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Regisler  on 
January  19, 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993 
maminandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
S  U.S.C.  secticm  600  et  seq.,  the  USEPA 
must  prepare  a  regulatory  flexibility 
analysis  assessing  the  impact  of  any 
proposed  or  final  rule  on  small  entities. 
5  U.S.C  sections  603  and  604. 
Alternatively,  the  U^PA  may  certify 
that  the  rule  mil  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  govenunent 
entities  with  jiuisdiction  over 
populations  of  less  than  50,000. 

The  SIP  approvals  under  section  110 
and  subchapter  I,  part  D,  of  the  Act  do 
not  create  any  new  requimnents,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federd  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  imder  the  Act,  preparation 
of  a  regulatory  flexibility  anafysis  would 


constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  Act  forbids  the  USEPA  to 
base  its  actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.  v.  U.S. 
E.PJi..  427  U.S.  246,  256-66  (1976). 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1905 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  the  U^PA 
must  prepare  a  budgetary  imp>act 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate;  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  Section  205,  the  USEPA  must 
select  the  most  cost-efiiBctive  and  least 
burdensome  ahemative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  USEPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  USEPA  has  determined  that  the 
approval  action  promulgated  today  does 
not  include  a  Federal  mandate  that  may 
resxilt  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector. 

This  Federal  action  approves  pre- 
existing requirements  under  State  or 
local  law,  and  imposes  no  new  Federal 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  the  private  sector. 
result  from  this  action. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  September  26, 1995.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purpose  of  judidal  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postp<nie  the  effiectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

list  of  Snbfacts  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 


Dated:  June  20, 1995. 
Dvpid  A.  UBrii^ 

Acting  Reghnd  Adminiibator. 

40  CFR  pait  52  is  amended  as  follows: 

PART52-[AMENDEQ1 

1.  The  authority  citation  for  part  52    " 
continues  to  read  as  follows: 

Aniharttr  42  U.S.a  7401-7e71q. 
Sut)part  YY— WlaeofMln 

2.  Section  52.2570  is  amended  by 
adding  paragraph  (c)(82)  to  read  as 
follows: 

§S2Jn/0   MsntHlcellon  of  plan. 

(82)  Revisions  to  the  ozone  State 
Implementation  Plan  (SIP)  were 
submitted  by  the  Wisconsin  Department 
of  Natural  Resources  on  April  17, 1990. 
and  June  30, 1994,  and  supplonented 
on  July  15, 1994.  bududed  in  these 
revisions  is  a  volatile  organic  compound 
(VOC)  regulation  which  establishes 
reasonably  available  control  technology 
(RACT)  for  screen  printing  bdlities. 
Additionally,  the  SUte  submitted 
current  negative  declarations  for  pre- 
1990  Control  Technology  Guideline 
(CTG)  categories  far  which  Wisconsin   ' 
does  not  have  rules  as  well  as  a  list  of 
major  sources  affiscted  by  the  13  CTG 
categories  that  USEPA  is  required  to 
issue  pursuant  to  sections  183(a), 
183(b)(3)  and  183(b)(4)  of  the  Qean  Air 
Act  (Act). 

(i)  Incorporation  by  reference.  The 
following  sections  of  the  Wisconsin 
Administrative  Code  are  incorporated 
by  reference. 

(A)  NR  422.02(llm).  (21s),  (41p). 
(4l8),  (41v)  and  (42m)  as  created  and 
published  in  the  (Wisconsin)  Register. 
June,  1994.  No.  462.  effective  July  1, 
1994.  NR  422.02(32)  as  amended  and 
published  in  the  (Wisconsin)  Register, 
June.  1994.  No.  462.  effisctive  July  1, 
1994. 

(B)  NR  422.03(4m)  as  created  and 
published  in  the  (Wisconsin)  Register, 
Jime,  1994,  No.  462,  effisctive  July  1, 
1994. 

(C)  NR  422.145  as  created  and 
published  in  the  (Wisconsin)  Register. 
June.  1994.  No.  462.  effisctive  July  1. 

P)  NR  439.04(4)(intro.)  and  (5)(a)  as 
amended  and  pid)lished  in  the 
(Wisconsin)  Register,  Jime,  1994,  No. 
462,  effective  Judy  1, 1994. 

(ii)  Additional  material. 

(A)  On  April  17, 1990,  and  Jime  30. 
1994,  Wisconsin  submitted  negative 
declarations  for  the  follovong  source 
categories:  Leaks  from  petroleum 


refinery  equipmmt;  Manufacture  of 
synthesized  pharmaceutical  products; 
Mmanufecture  of  pneumatic  rubber 
tires;  Automobile  and  light  duty  truck 
manufacturing;  Fire  truck  and 
emergency  response  vehicle 
manufacturing;  Manufecture  of  high- 
density  polyethylene,  polypropylene, 
and  polystyrene  resins,  a.k.a.  polymer 
manufecturing;  Leaks  from  synthetic 
organic  chemical  and  polymer 
manufectiuing  equipment;  Air  oxidation 
processes  at  synthetic  organic  chemical 
manufacturing  industries;  and 
Equipment  ledcs  from  natural  gas/ 
gasoline  processing  plants.  These 
negative  declarations  are  approved  into 
the  Wisconsin  ozone  SIP. 

(B)  On  June  30, 1994,  Wisconsin 
submitted  a  list  of  facilities  subject  to 
the  post-enactment  source  categories 
listed  in  Appendix  E  to  the  General 
Preamble.  57  FR  18070, 18077  (April  28, 
1992).  The  list  included  facilities 
covered  by  the  source  categories 
cleanup  solvents,  offaet  lithography, 
plastic  parts  coating,  and  wood 
furniture  coating,  "niis  list  is  approved 
into  the  Wisconsin  ozone  SIP. 

[FR  Doc.  05-18523  Filed  7-27-95;  8:45  am] 
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40CFRPart61 
[FRL-«266-?] 

Aabestoa  NESHAP  darWcatton  of 


AQENCV:  Environmental  Protection 

Agency. 

ACTKM:  Notice  of  clarification. 


f:  On  November  20, 1990,  the 
Federal  Register  published  the 
Environmental  Protection  Agency's  (the 
Agency's)  revision  of  the  National 
Emission  Standard  for  Hazardous  Air 
Pollutants  for  Asbestos  (asbestos 
NESHAP),  40  CFR  part  61 ,  subpart  M. 
55  FR  48406.  Since  the  publication  of 
this  revision.  EPA  has  received  several 
inquiries  from  mimidpalities  regarding 
whether  the  "residential  building 
exemption"  from  the  asbestos  NESHAP 
applies  to  the  demolition  or  renovation 
of  isolated  residential  buildings  with 
four  or  fewer  dwelling  units  ("small 
residential  buildings")  that  have  bem 
declared  safety  hazards  or  public 
nuisances  by  local  governments.  EPA  is 
publishing  diis  notice  to  clarify  that,  in 
EPA's  opinion,  the  demolition  or 
renovation  of  an  isolated  small 
residential  building  by  any  entity  is  not 
covered  by  the  ariiestos  NESHAP.  This 
notice  does  not  affect  EPA's  policy 
regarding  demolition  by  fire.  However, 


EPA  also  believes  that  the  demolition  or 
renovation  of  multiple  (more  than  one) 
small  residential  buQdings  on  the  same 
site  by  the  same  owner  or  operator  (or 
owner  or  operator  under  ccnnmon 
control)  is  covered  by  the  asbestos 
NESHAP. 

FOR  FURTHER  INFORMATKM  COHTACT: 
Mr.  Tom  Ripp,  United  States 
Envirtmmental  Protection  Agency 
(^223A),  401  M  Street,  SW., 
Washii^n,  DC  20460,  telephone  (202) 
564-7003. 

SUPPLEMENTARY  mFORMATION:  This 
clarification  does  not  supersede,  alter, 
or  in  any  way  replace  the  existing 
Asbestos  NESHAP.  This  notice  is 
intended  solely  as  guidance  and  does 
not  represent  an  action  subject  to 
judicial  review  imder  section  307(b)  of 
the  Clean  Air  Act  or  section  704  of  the 
Administrative  Procedure  Act. 

L  The  Asbestos  NESHAP  and  the 
"Residential  Building  Exemption" 

On  April  6, 1973.  the  Agency 
published  its  initial  NESHAP  for 
asbestos  (38  FR  8820)  after  determining 
that  asbestos  was  associated  with 
asbestosis  and  certain  cancers.  The 
initial  asbestos  NESHAP  covered  "any 
institutional,  commercial  and  industrial 
building  (including  apartment  buildings 
having  more  than  four  dwelling  units), 
structiue,  facility,  installation  or  portion 
thereof*   *   •"  38  FR  8829  (codified  at 
40  CFR  61.22(d)  (1973)).  The  NESHAP 
did  not  cover  individual  residential 
buildings  containing  four  or  fewer 
dwelling  imits.  EPA  based  this 
"residential  building  exemption"  on  a 
National  Academy  of  Sciences'  Report 
which  stated  "(iln  general,  single-family 
residential  structiues  contain  only  small 
amoimts  of  asbestos  insulation."  EPA 
stated  that  apartment  houses  with  foiu* 
or  fewer  dwelling  units  were  considered 
to  be  equivalent  to  single-family 
residential  structures.  38  FR  8821. 

Since  that  time,  EPA  has  revised  the 
asbestos  NESHAP  on  several  occasions. 
EPA  has  not  substantially  revised  the 
exemption  for  small  residential 
buildings.  However,  EPA  has  stated  that 
residential  buildings  demolished  or 
renovated  as  part  of  larger  projects,  for 
instance,  highway  construction  projects, 
were  not  exempt  from  the  NESHAP.  See 
Letter  from  John  S.  Seitz,  Director, 
Stationary  Source  Compliance  Division, 
U.S.  EPA  to  Thomas  S.  Hadden, 
Supervisor,  Division  of  Air  Pollution 
Control,  Ohio  EPA,  dated  March  15, 
1989;  letter  from  Ann  Pontius,  U.S.  EPA 
Region  5  to  Thomas  Hadden,  dated 
September  28, 1988;  letter  from  David 
Kee,  Air  Section,  U.S.  EPA  to  Richard 
Larson,  Minneapolis  Housing  and 


Redevelopment  Authority,  dated  May 
16, 1973. 

IL  The  1990  Revisiens  to  the  Asbestos 
NESHAP 

On  November  20, 1990,  EPA 
published  a  revision  to  the  asbestos 
NESHAP.  55  FR  48406.  The  purpose  of 
the  revision  was  "to  enhance 
enforcement  and  promote  compliance 
with  the  current  standard  without 
altering  the  stringency  of  existing 
controls."  Id.  The  revisions  revised  and 
added  several  definitions  in  order  to 
clarify  the  requiremoits  of  the  NESHAP. 
The  preamble  accompanying  the 
revisions  also  contained  clarifying 
information. 

In  particular,  the  1990  revisions 
clarified  the  definition  of  "fadlity"  to 
include: 

Any  institutional,  commercial,  public, 
industrial,  or  residential  structure, 
installation,  at  building  (including  any 
structure.  Installation  or  building  containing 
condominiums  or  individual  dwelling  units 
0{>erated  as  a  residential  cooperative,  but 
excluding  residential  buildings  having  four 
or  fewer  dwelling  units)  •   •  • 

Id.  at  48415  (codified  at  40  CFR  61.141). 
The  1990  amendments  also  added  a 
definition  of  "installation"  that  stated: 

Installation  means  any  building  or 
structure  or  any  group  of  buildings  or 
structures  at  a  single  demolition  or 
renovation  site  that  are  under  the  control  of 
the  same  owner  or  operator  (or  owner  or 
operator  under  common  control). 

Id.  (codified  at  40  CFR  61.141).  In 
responding  to  comments  regarding  the 
"residential  building  exemption,"  the 
preamble  noted  that: 

EPA  does  not  consider  residential 
striictures  that  are  demolished  as  part  of  a 
commercial  or  public  project  to  be  exempt 
from  this  rule.  For  example,  the  demolition 
of  one  or  more  houses  as  part  of  an  urban 
renewal  project,  a  highway  construction 
project,  or  a  project  to  develop  a  shopping 
mall,  industrial  facility,  or  other  private 
development  would  be  subject  to  the 
NESHAP.  •  •  •  The  owner  of  a  home  that 
renovates  his  house  or  demolishes  it  to 
construct  another  house  is  not  to  be  subject 
to  the  NESHAP. 

Id.  at  48412.1  Further,  in  response  to  a 
comment  asking  whether  a  group  of 
residential  buildings  at  one  location 
would  be  covered  by  the  rule,  the 
preamble  stated: 

A  group  of  residential  buildings  under  the 
control  of  the  same  owner  or  operator  is 
considered  an  installation  according  to  the 
definition  of  "installation"  and  is  therefore 
covered  by  the  rule. 


■  EPA  conaiders  demolitions  planned  at  the  same 
time  or  m  part  of  the  tame  planning  or  Kheduling 
period  to  be  part  of  the  tame  project.  In  the  caie 
of  municipelitiee.  a  scheduling  period  is  often  a 
calendar  year  or  fiscal  year  or  the  term  of*  contract. 
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Id. 

UL  Progranu  to  DnnoUah  or  Roiovati 
Rarideirtial  BniMiiigi 

Since  the  publication  of  the  1990 
revisions  to  the  asbestos  NESHAP. 
certain  questions  have  arisen  regarding 
whether  demolitions  or  renovatirau  of 
residential  homes  that  are  demolished 
or  renovated  by  municipalities  for 
reasons  of  public  health,  wel£ue  or 
salsty  ("nuisance  abatement 
demolitioDs")  are  covered  by  the 
asbestos  NESHAP.^  Several 
municipalities  have  stated  that  they 
believe  siich  demolitions  or  renovations 
to  be  excluded  from  the  NESHAP  under 
the  residential  building  exemption. 
Municipalities  have  also  stated  that  EPA 
of&dals  have  been  inconsistent  in  their 
determinations  of  this  issue.  In 
partioilar,  officials  from  several 
municipalities  in  Florida  have  asked 
EPA  to  issue  a  notice  clariiying  EPA's 
interpretation  of  the  adbestos  NESHAP 
with  regard  to  this  issue.  In  addition, 
the  House  of  Representatives  Report 
accompanying  H.R.  4624  (House  Report 
103-555,  reported  by  the  House 
Appropriations  Conunittee),  also  noted 
these  allegedly  inconsistent 
interpretations  and  directed  EPA  to 
issue  a  notice  of  clarification  that  a 
nuisance  abatement  demolition  or 
renovation  does  not  subject  an 
otherwise  exempt  structujre  to  the 
asbestos  NESHAP  regulations.  In  an 
effort  to  clarify  this  issue  for  the 
regulated  community,  EPA  is  presenting 
•this  notice  giving  its  interpretation  of 
the  NESHAP  with  regard  to  this  issue. 

IV.  EPA  Interpretation 

EPA  believes  that  individual  small 
residential  buildings  that  are 
demolished  or  renovated  are  not 
covered  by  the  asbestos  NESHAP.  This 
is  true  whether  the  demolition  or 
renovation  is  performed  by  agents  of  the 
owner  of  the  property  or  whether  the 
demolition  or  renovation  is  performed 
by  agents  of  the  municipality.  EPA 
believes  that  the  residential  building 
exemption  applies  equally  to  an 
individual  small  residential  building 
regardless  of  whether  a  municipality  is 
an  "owner  or  operator"  for  the  purposes 
of  the  demolition  or  renovation.  EPA 
believes  that  the  exemption  is  based  on 
the  type  of  building  being  demolished 
or  renovated  and  the  type  of  demolition 
or  renovation  project  that  is  being 


'Dtmolition  of  such  homes  typically  occur  after 
•  municipality  orders  a  building  condemned  for 
public  health  or  safety  reasons  (e.g.  condemnation 
of  a  building  that  is  abandoned  and/or  in  danger  of 
collapse).  This  type  of  demolition  does  not  include 
demolitions  of  buildings  for  the  purpose  of  building 
public  facilitia*  like  highways  or  sports  arena*. 


undertaken,  not  the  entity  perfbnning  or 
controlling  the  demolition  or 
renovation. 

However,  EPA  believes  that  the    ' 
residential  building  exemption  does  not 
apply  where  multiple  (more  than  one) 
smiall  residential  buildings  on  the  same 
site  3  are  demolished  or  renovated  by  the 
same  owner  m  operator  as  pari  of  the 
same  project  or  where  a  single 
residential  building  is  demolished  or 
renovated  as  part  of  a  larger  project  that 
includes  demolition  or  renovation  of 
non-residential  buildings.  The 
definition  of  facility  specifically 
includes  "any  resideirtial  structtire, 
installation  or  building"  but  excludes 
only  "residential  buildings  having  four 
or  fewer  dwelling  units"  [emphasis 
added].  Id.  at  48415.  Specifically  not 
excluded  bam  the  definition  of  facility 
were  residential  installations.  EPA 
believes  that  the  fact  that  the  residential 
building  exemption  is  limited  to 
residential  buUdings,  and  does  not 
include  residential  installations,  sh^ws 
that  the  residential  building  exemption 
wfas  not  designed  to  exempt  from  the 
NESHAP  demoUtions  or  renovaticHis  of 
multiple  buildings  at  a  single  site  by  the 
same  owner  or  operator.  Moreover,  to 
the  extent  the  regulations  are 
ambiguous,  EPA  believes  the  language 
of  the  preamble  to  the  1990  regulations 
quoted  above  makes  clear  that  the 
Agency  interpreted  the  residential 
building  exemption  not  to  include  the 
demolition  of  a  group  of  residential 
buildings  on  the  same  site  under  the 
control  of  the  same  owner  or  operator. 
The  preamble  also  notes  that 
demolitions  of  residential  buildings  as  a 
part  of  larger  demoUtion  projects  (e.g. 
construction  of  a  shopping  mall)  are  not 
excluded  from  the  NESHAP.  EPA 
believes  that  this  interpretation  is 
consistmt  with  the  original  purpose  of 
the  residential  building  exemption. 


>  The  tann  "site"  ia  not  defined  in  the  regulations 
and  EPA  does  not  intend  to  provide  any 
determination  of  the  boundaries  of  a  "site"  in 
today's  clarification.  However,  to  provide  guidance, 
EPA  notes  that  a  "site"  should  be  a  relatively 
compact  area.  In  EPA's  view,  an  entire 
municipality,  or  even  a  neighborhood  in  a 
municipality,  should  not  be  considered  a  single 
site.  Where  an  area  is  made  up  of  multiple  parcels 
of  land  oMmed  and  operated  by  various  parties,  EPA 
believes  that  parcels  on  the  same  city  block  may  be 
considered  as  a  single  site.  (Where  a  site  can  not 
be  easily  defined  as  a  city  block,  the  site  should  be 
a  comparably  compact  site.  In  any  event,  the  local 
govenmient  should  use  common  sense  when 
applying  this  guide.)  Obviously,  EPA  believe*  that 
if  a  demolition  project  involves  the  demolition  of 
several  contiguous  city  blocks,  the  entire  area  could 
be  considered  a  site.  However,  EPA  believes  that 
demolition  of  two  individual  residences  separated 
by  several  city  blocks  should  not  be  considered  a 
demolition  on  a  single  site.  In  EPA's  view,  the  area 
of  a  site  may  be  larger  where  the  area  is  o«med  and 
operated  as  a  unitary  area  by  a  single  owner/ 
operator  (e.g.  a  shopping  mall  or  amusement  park). 


wdiich  was  to  exempt  demolitions  or 
renovations  involving  small  amoimts  of 
asbestos.  EPA  does  not  believe  the 
residential  building  exemption  was 
designed  to  exempt  larger  demolitions 
or  renovations  on  a  particular  site,  even 
where  small  residential  buildings  are 
involved.* 

While  this  notice  clarifies  EPA's  belief 
that  certain  demolitions  or  renovations 
performed  by  mimidpalities  are  not 
subject  to  the  asbestos  NESHAP,  EPA 
encourages  municipalities  (and  other 
ownws  and  operators)  to  perform  such 
demolitions  or  renovations  in  a  manner 
that  provides  appropriate  consideration 
for  any  potential  adverse  health  impacts 
to  the  public.  This  notice  applies  only 
to  the  Federal  asbestos  NESHAP.  CXher 
Federal.  State  or  local  agency 
regulations  may  apply. 

Dated:  July  17, 199S. 

Rkhard  WUaoii. 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc  95-18620  Piled  7-27-05;  8:45  am] 


40CFRPwt81 
[UT22-1-a02Sa;  FRL-8266^ 

Designation  of  Area  for  Air  Quaiity 
Planning  Purpoaaa;  Utah;  Daatgnation 
of  Ogdan  City  PMio  Nonattalninant 
Area 

AQCNCY:  Envinnmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

SUtMURY:  In  this  notice,  EPA  is  revising 
the  PMio  (particles  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  micrometers)  Nationial  Ambient  Air 
Quality  Standards  (NAAQS)  designation 
for  Ogden  Qty,  a  portion  of  Weber 
County,  Utah.  Previously,  consistent 
with  section  107(d)(3)(A)  of  the  Act, 
EPA  notified  the  Governor  of  Utah  that 
Weber  County,  Utah  should  be 
redesignated  fit)m  imclassifiable  to 
nonattainment  for  PMio.  The 
redesignation  is  based  upon  violations 
of  the  PMio  NAAQS  which  were 
monitored  between  January  1991  and 
January  1993. 

DATES:  This  final  rule  will  become 
effective  on  September  26, 1995  unless' 
adverse  comments  are  received  by 
August  28, 1995.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 


<EPA  notes  that  40  CFR  61.19  forbid*  owners  and 
operators  from  attempting  to  circumvent  any 
NESHAPs  by  carrying  out  an  operation  in  a 
piecemeal  fashion  to  avoid  coverage  by  a  standard 
that  applies  only  to  operations  larger  than  a 
specified  size. 


;  Commoits  should  be 
addressed  to:  Douglas  M.  Side,  Chief, 
Air  Programs  Branch,  EPA  Region  Vm, 
at  the  address  listed  below.  Information 
supporting  this  action  can  be  found  at 
the  followiDg  locaticm:  EPA  Region  Vm, 
Air  Prognms  Branch.  009 18th  Street, 
3rd  Flew,  South  Terrace.  Doaver, 
Colorado  80202-2466. 

The  iaformaticm  may  be  inspected 
between  8  a.nL  and  4  p.m..  on 
wedulavs.  except  for  legal  holidays.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  RMmCR  ■JTORMATIOtl  CONTACT:  Lee 
Hanley.  Air  Programs  Branch,  EPA 
Region  Vm,  999  18th  Street,  Suite  500, 
Denver,  Colorado  80202-2466.  (303) 
203-1760. 

SUFfLQIENTARY  MFORMATKM: 


The  EPA  is  authorized  to  initiate 
redesignation  of  areas  (or  portions 
thereof)  as  nonattainment  for  PMio 
pursuant  to  section  107(d)(3)  of  the  Act, 
on  the  basis  of  air  quality  data,  planning 
and  control  ccmsiderations,  or  any  other 
air  quality-related  considerations  the 
Administrator  deems  appropriate. 

Following  the  process  outlined  in 
section  107(d)(3),  on  July  14, 1994,  the 
Administrator  of  EPA  Regira  Vm 
requested  that  the  Governor  of  Utah 
recommend  a  PMio  nonattainment 
designation  for  Wi^r  County  based 
upon  six  exceedances  of  the  24-hour 
PMio  NAAQS  recorded  between  January 
1991  and  January  1993,  ranging  bom 
156  to  182  Mg/m3.  Under  section 
107(d)(3)(B),  the  Governs  of  Utah  was 
required  to  submit  to  EPA  the 
desigoaftion  he  considered  appropriate 
for  W^b^r  County  within  120  days  after 
EPA's  notification.  The  Governor 
submitted  a  response  recommending 
redesignation  of  Ogden  City,  Utah  to 
nonattainment  on  January  9, 1995. 
Ogden  Qty  is  within  Weber  County,  but 
its  boundaries  are  not  coextensive  with 
those  of  Weber  County. 

Section  107(d)(1)(A)  sets  out 
definitions  of  nonattainment, 
attainment,  and  unclassifiable.  A 
nonattainment  area  is  defined  as  any 
area  that  does  not  meet  (or  that 
significantiy  contributes  to  ambient  air 
quality  in  a  nearby  area  that  does  not 
meet)  the  national  primary  or  secondary 
ambient  air  quality  standard  for  PMio.^ 
Ftulhn,  section  107(d)(l)(A)(i)  provides 
that  a  nonattainment  area  shall  consist 


JMI 


^Tbe  EPA  ha*  ooottnied  the  definition  of 
nonattainment  area  to  require  some  material  or 
significant  contribution  to  a  violation  in  a  nearby 
area.  The  Agency  believe*  it  is  reasonable  to 
conclude  that  something  greater  than  a  molecular 
impact  ia  required. 


of  that  area  violating  the  PMio  NAAQS 
or  contributing  significantly  to 
violations  in  a  neuby  area.  Generally, 
the  PMio  nonattainment  area  boimdaries 
are  presumed  to  be,  as  appropriate,  the 
county,  township,  or  municipal 
subdivision  in  which  the  ambient 
particulate  UKHiitor  recording  the  PMio 
violatims  is  located.  EPA  has  presumed 
that  this  would  include  both  the  area 
violating  the  PMio  NAAQS  and  any  area 
significantly  contributing  to  the 
violations.  However,  a  State  may 
demonstrate  that  a  boundary  othet  than 
the  county  perimeter  (v  municipal 
boundary  may  be  mare  appropriate. 
Thus,  in  determining  the  appropriate 
boundaries  for  the  nonattainment  area, 
EPA  has  c(msidered  not  only  the  area 
where  the  violaticms  of  the  PMio 
NAAQS  are  occurring,  but  nearby  areas 
v^ch  significantly  contribute  to  such 
violations.  Based  on  the  information 
provided  by  the  Governor,  including 
monitoring  data,  EPA  believes  that  the 
nonattainment  boundaries  submitted  by 
the  Governor  are  appropriate  at  this 
time. 

Note:  The  boundaries  of  the  nonattainment 
area  may  be  adjusted  as  a  result  of  analyses 
made  during  the  SIP  development  process. 

B.  Background  for  FMio 

On  Jidy  1, 1987,  the  EPA  revised  the 
NAAQS  for  particulate  matter  (52  FR 
24634),  replacing  total  suspended 
particulates  as  the  indicator  for 
particulate  matter  with  a  new  indicator 
called  PMio.  that  includes  only  those 
particles  with  an  aerodynamic  diameter 
less  than  or  equal  to  a  nominal  10 
micrometers.  At  the  same  time,  EPA  set 
forth  the  regulations  for  implementing 
the  revised  particulate  matter  standards 
and  announced  EPA's  State 
Implementation  Plan  (SIP)  development 
policy,  elaborating  PMio  control 
strategies  necessary  to  assure  attainment 
and  maintenance  of  the  PMio  NAAQS 
(see  generally  52  FR  24672).  The  EPA 
adopted  a  PMjo  SIP  development  policy 
dividing  all  areas  of  the  coimtry  into 
three  categories  based  upon  their 
probability  of  violating  tiie  new 
NAAQS:  (1)  Areas  with  a  strong 
likelihood  of  violating  the  new  PMio 
NAAQS  and  requiring  substantial  SIP 
adjustment  were  placed  in  Group  I;  (2) 
areas  that  might  well  have  been 
attaining  the  PMio  NAAQS  and  whose 
existing  SIPs  most  likely  needed  less 
adjustment  were  placed  in  Group  II;  and 
(3)  areas  with  a  strong  likelihood  of 
attaining  the  PMio  NAAQS  and, 
thraefore,  needing  adjustments  only  to 
their  preconstruction  review  program 
and  monitoring  network  were  placed  in 
Group  m  (52  FR  24672,  24679-24682). 


At  that  time,  Ogden  Qty  was 
categorized  as  a  Ooup  III  area. 

Pursuant  to  section  107(d)(4KB)  of  the 
Act,  areas  previously  identified  as 
Group  I  and  other  areas  tidiich  had 
monitored  violations  (rf  the  PMio 
NAAQS  prior  to  January  1, 1989,  were, 
by  operation  of  law  upon  enactment  of 
the  1900  Amendments,  designated 
n(Hiattainment  for  PMio.  All  other  areas 
of  the  Country,  such  as  the  Ogden  Qty 
area,  were  similarly  designated 
unclassifiable  for  PMio  (see  section 
107(d)(4)(B)(iii)  of  the  Act;  40  CFR 
81.327  (1992)  as  amended  by  57  FR 
56762,  56772  (Nov.  30, 1992)  (PMio 
designations  for  Utah).)  After  EPA 
adopted  the  PMio  NAAQS,  B*A 
identified  and  listed  the  Group  I  and 
Group  n  areas  in  a  Federal  Register 
document  published  on  August  7, 1967, 
(52  FR  29383).  In  that  document,  EPA 
indicated  that  Group  in  areas  consisted 
of  that  portion  of  a  State  not  placed  in 
Ckoup  I  or  n.  Descriptions  of  the  areas 
identified  as  Group  I  and  Q  areas  were 
later  clarified  in  a  Fed««l  Register 
document  dated  October  31, 1990  (55 
FR  45799).  That  notice  also  idmtified 
Group  H  areas  which  violated  the 
standards  prior  to  January  1, 1989.  EPA 
announced  all  areas  which  were 
designated  nonattainment  by  operation 
of  law  for  PMio  upon  enactment  of  the 

1990  Amendments  in  a  Federal  Register 
document  dated  March  15, 1991  (56  FR 
11101).  In  addition,  EPA  has  published 
a  follow-up  document  correcting  the 
boundaries  and  designations  of  some  of 
the  areas  in  light  of  comments  received 
addressing  the  March  1991  document 
(see  56  FR  37654  (August  8. 1991).)  * 
Formal  codification  in  40  CFR  part  81 

of  those  areas  designated  nonattainment 
for  PMio  by  operation  of  law  upon 
enactment  was  annoimced  in  a  Federal 
Register  dociunent  dated  November  6, 
1991,  (56  FR  56694).  The  November  6. 

1991  Federal  Register  document  was 
subsequenUy  amended  on  November  30. 

1992  (57  FR  56762). 

n.  Final  Action 

As  noted  above,  pursuant  to  section 
107(d)(3)  of  the  Act,  EPA  is  authorized 
to  initiate  the  redesignation  of  areas  as 
nonattainment  for  PMio-  Based  on  six 
exceedances  of  the  24-hr  PMio  NAAQS 
recorded  between  January  1991  and 
January  1993,  EPA  notified  the 
Governor  of  Utah  on  July  14, 1994,  that 
the  air  quality  designation  for  Weber 
Coimty  should  be  revised  from 
imclassifiable  to  nonattainment  for  PMio 
(see  40  CFR  50.6.).  In  response  to  EPA's 
July  14, 1994.  letter.  EPA  received  a 
leUer  dated  January  9, 1995,  from  the 
Governor  of  Utah  requesting  that  Ogden 
Qty,  in  a  portion  of  Weber  County, 
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Utah,  be  redesigiiated  as  nonattainmoit 
for  PMio.  EPA  is  taking  final  action  to 
redesignate  Ogden  Qty,  Utah  to 
nonattainment  for  PMio- 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  ncmoontroversial  action 
and  anticipates  no  adverse  cmnments. 
However,  in  a  separate  document  in  this 
Federal  Ragisto- publicaticm.  EPA  is 
'\  proposing  to  redesignate  the  area  to 
nonattainmoit  should  adverse  or  critical 
comments  be  filed.  Under  the 
procedures  established  in  the  May  10. 
1994  Federal  Ra^ster  (59  PR  24054). 
this  action  will  be  efiiactive  September 
26. 1995  unless,  by  August  28, 1995, 
adverse  or  critical  comments  are 
received. 

If  such  comments  are  received,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  Mdll 
withdraw  the  final  action.  All  public 
comments  received  will  then  bs 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  acticm  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
efiisctive  on  September  26, 1995. 

m.  Significance  of  This  Actkm  ftn- 
Ogden  aty,  Utah 

Ogden  City  is  being  redesignated  as  a 
moi^rate  PMio  nonattainment  area. 
Utah  must  submit  an  implementation 
plan  to  EPA  for  this  area  within  18 
^  months  after  the  efiiactive  date  of  this 
nonattainment  redesignation.  The  plan 
must  meet  the  requirements  of  Part  D, 
Title  I  of  the  Act  (see  section 
189(a)(2)(B)  of  the  Act). 

The  Clean  Air  Act  provides  that  the 
plan  for  the  area  must  contain,  among 
other  things,  the  following 
requirements: 

1.  Either «  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attainment  of  the  PMio 
NAAQS  as  expeditiously  as  practicable, 
but  no  later  than  the  end  of  the  sixth 
calendar  year  after  the  area's 
designation  as  nonattainment.  or  a 
demonstration  that  attaimnent  by  such 
date  is  impracticable; 

2.  Provisions  to  ensure  that 
reasonably  available  control  measures 
(including  reasonably  available  control 
technology)  are  implemented  within  4 
yean  of  the  redesignation; 

3.  A  permit  program  meeting  the 
requirements  of  section  173  governing 
the  construction  and  operation  of  new 
and  modified  major  stationary  sources 
of  PMio;  and 


4.  Quantitative  milestones  which  are 
to  be  achieved  every  three  yean  until 
the  area  is  redesignated  attainment  and 
which  demonstrate  reasonable  further 
progress,  as  defined  in  section  1710). 
toward  timely  attainment 

See.  e.g.  sections  188(c).  ISOCa).  189(c) 
and  172(g)  of  the  Act.  EPA  has  itmied 
detailed  guidance  on  the  statutory 
requirements  applicable  to  moderate 
PMio  nonattainment  areas.'  (see  57  FR 
13498  (April  16, 1992)  and  57  FR  18070 
(April  28, 1992).) 

In  taking  final  action  to  redesignate 
Ogden  Qty  as  nonattainment.  EPA  is 
also  establishing  a  date  by  which  the 
State  must  submit  the  contingency 
measures  required  by  secticm  172(c)(9) 
of  the  Act  (see  57  FR  13498  at  13510- 
13512  and  13543-13544).  Section  172(b) 
of  the  Act  provides  that  such  date  shall 
not  be  later  than  3  yean  from  the  date 
of  the  nonattainment  redesignatian.  The 
due  date  established  for  submittal  of  the 
contingency  measures  is  18  months 
from  this  redesignation.  This  due  date 
coincides  with  &e  due  date  for  the  rest 
of  the  moderate  PMio  nonattainment 
area  SIP. 

VL  Odier  Regnlatory  RaqaiiemeBts 

A.  Regulatory  Fiexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA).  5  U.S.C.  600  et  seq.,  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Ahematively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

Redesignation  of  an  area  to  . 

nonattainment  under  section  107(d)(3) 
of  the  Act  does  not  impose  any  new 
requirements  on  snudl  entities. 
Redesignation  is  an  action  that  affects 
the  planning  status  of  a  geographical 
area  and  does  not  in  itself,  impose  any 
regulatory  reqiiirements  on  sources.  To 
the  extent  that  the  State  must  adopt  new 
regulations  based  on  the  area's 
nonattainment  status.  EPA  will  review 
the  effect  of  those  actions  on  small 
entities  at  the  time  the  State  submits 
those  regulations.  I  certify  that  approval 
of  the  redesignation  request  will  not 
affect  a  substantial  number  of  small 
entities. 

B.  Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  ("UMRA"),  Public 
Law  104-4.  establishes  requirements  for 
Federal  agoicies  to  assess  the  efiiects  of 


their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  genially  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
remit  in  expenditures  to  State,  local  and 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  miUion  or 
more  in  any  one  year.  When  a  written 
statement  is  needed  for  an  EPA  rule, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatcwy 
alternatives  and  adopt  the  least  cosdy. 
most  cost-effecdve  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  Whea  they  are 
inconsistent  with  applicable  law. 
Moreover,  aectioa  205  alloMrs  EPA  to 
adopt  an  altemativa  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  w^y  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agmcy  plan.  The  plan  must 
provide  for  notifying  potendally 
affected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  mth  the  regulatory 
requirements. 

EPA  has  determined  that  this  rule 
does  not  ccmtain  a  Federal  mandate  that 
may  resiUt  in  expenditures  of  $100 
miUion  or  more  for  State,  local,  or  tribal 
governments  in  the  aggregate,  or  for  the 
private  sector,  in  any  one  year. 
Redesignation  of  an  area  to 
nonattainment  under  section  107(dK3) 
of  the  Clean  Air  Act  affects  the  air 

auality  planning  status  of  an  area  and 
oes  not,  in  itself,  impose  any 
regulatory  requirements  on  sources  and. 
therefore,  does  not  impose  any 
mandates  or  costs  on  the  private  sector. 
Redesignation  of  an  area  to 
nonattainment.  hovwver.  does  trigger  an 
obligation  of  the  State  to  develop,  adopt 
and  submit  to  EPA  certain  State 
Implementation  Plan  revisions  under 
part  D  of  title  I  of  the  Clean  Air  Act.  EPA 
has  determined  that  the  cost  to  the  State 
government  of  developing,  adopting  and 
submitting  any  necessary  State 
Implementation  Plan  revisions  will  not 
exceed  $100  million.  Thus,  today's  rule 


is  not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA.  EPA 
has  detennined  that  this  rule  contains 
no  regulatory  reqiiiranents  that  mi^t 
significandy  or  uniquely  affect  small 
govmnments  because  only  the  State 
government  has  to  take  any  action  as  a 
result  of  today's  rule. 

C.  Petition  Language 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  September  26. 1995.  Filing  a 
petition  for  reconsideraticm  by  the 
Administrator  of  this  final  nde  does  not 
affect  the  finality  of  this  rule  for  the 


purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(bM2)). 

Executive  Order  12866 

The  OMB  has  exempted  this  action 
from  the  requirements  of  Section  6  of 
Executive  Order  12866. 

List  of  Subjects  ia  40  CFR  Part  81 

Environmental  protection,  Air 
pollution  control.  National  pariu. 
Wildelmess  areas. 

Utah-PM-10  Nonattainment  Areas 


Dated:  )ufy  19, 1995. 
JadtMoGraw, 
Acting  Regional  Administmtor. 

40  CFR  part  81  is  amended  as  follows: 
PART81-[AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

AadMrity:  42  U.S.C  7401-7671q. 

2.  In  §  81.345  the  Uble  for  Utah-4>M- 
10  Nonattainment  Areas  is  amended  by 
adding  an  entry  for  Weber  County  to 
read  as  follows: 

ftl.346    UMk 


Designatod  area 


DesignBtion  data 


Designatton  type 


Classification  date 


Classifica- 
tion type 


Ogden  Araa  Weber  County  (part) 
city  of  Ogden. 


September  26, 1995 


(Nonattainment....    September 26. 1995 


(FR  Doc  9S-18520  Filed  7-27-95;  8:45  am] 
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40CFRPart82 

[PWL  6896  <1 

Protection  Of  Strtoaphilc  teonr, 
AcoeiMAle  SMbatttulae  for  the 
SIgnlfloant  H&m  Attamatlvee  Policy 
(SNAP)  ProgrMn 

AOENCV:  Environmental  Protection 

AgMicy. 

ACTION:  Notice  of  acceptability. 


r:  This  notice  expands  the  list  of 
acceptaUe  substitutes  for  ozone 
depleting  substances  ((X)Ss)  under  the 
Envinmmental  Protecticm  Agency's 
(EPA)  Significant  New  Altwnatives 
Policy  (SNAP)  program.  SNAP 
implements  secti(»  612  of  the  amended 
Clean  Air  Act  of  1990.  which  requires 
EPA  to  evaluate  substitutes  for  the 
ODSs,  and  regulate  the  use  of 
substitutes  where  other  alternatives 
exist  that  reduce  overall  risk  to  human 
health  and  the  environment.  Through 
these  evaluations,  SNAP  generates  lists 
of  acceptable  and  unacceptable 
substitutes  fat  each  of  the  major 
industrial  use  sectws. 

On  March  18. 1994.  EPA  promidgated 
its  plaa  for  admiaftistering  the  SNAP 
pro-am,  hhI  issued  decisions  on  the 
acceptability  and  imacceptability  of  a 


number  of  substitutes  (59  FR  13044).  In 
today's  Notice.  EPA  issuett  decisions  on 
the  acceptability  of  substitutes  not 
previously  reviewed  by  the  Agency.  The 
intended  effect  of  this  acticm  is  to 
expedite  movement  away  from  ozone 
depleting  compounds.  To  arrive  at 
determinations  on  the  acceptability  of 
substitutes,  the  Agency  completed  a 
cross-media  sector  end-use  screening 
assessment  of  risks  to  human  health  and 
the  environment. 
EFFECTIVE  DATE:  July  28. 1995. 
A0ORE8SES:  Information  relevant  to  this 
notice  is  contained  in  Air  Docket  A-91- 
42,  Central  Docket  Section,  South 
Conference  Room  4.  U.S.  Environmental 
Agency,  401  M  Street  SW.,  Washington, 
D.C.  20460.  Telephone:  (202)  260-7548. 
The  docket  may  be  inspected  between 
8:00  a.m.  and  5:30  p.m.  weekdays.  As 
provided  in  40  CFR  part  2,  a  reasonable 
fee  may  be  charged  for  photocopying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Levy  at  (202)  233-9727  or  fax 
(202)  233-9577.  U.S.  EPA,  Stiatospheric 
Protection  Division,  401  M  Street  SW.. 
Mail  Code  6205J.  Washington.  D.C. 
20460. 

SUPPLEMENTARY  INFORMATION: 

1.  Section  612  Program 

A.  Statutory  Requirements 

B.  Regulatory  History 

n.  Listing  of  Acceptable  Substitutes 
A  Refirigeration  and  Air  Conditioiiiiig 
B.  Fin  Suppreasioo  and  E}q>leMon 
Protection 


C  Medical  Sterilants 
m.  Substitutes  Pending  Review 
IV.  Additional  Information 
Appendix  A:  Siunmaiy  of  Acceptable  and 
Pending  Decisions 

Section  612  Program 

Statutory  Requirements 

Section  612  of  the  Clean  Air  Act 
authorizes  EPA  to  develop  a  program  for 
evaluating  alternatives  to  ozone- 
depleting  substances.  EPA  is  referring  to 
this  program  as  the  Significant  New 
Alternatives  Policy  (SNAP)  program. 
The  major  provisions  of  section  612  are: 

•  i?u7emaia/Jg— Section  612(c) 
requires  EPA  to  promulgate  rules 
making  it  unlawful  to  replace  any  class 
I  (chlorofluorocarbon.  halon.  carbon 
tetrachloride,  methyl  chloroform, 
methyl  bromide,  and 
hydrobromofluorocarbon)  or  class  n 
(hydrochlorofluorocarbon)  substance 
with  any  substitute  that  the 
Administrator  determines  may  present 
adverse  effects  to  human  health  or  the 
environment  where  the  Administrator 
hds  identified  an  alternative  that  (1) 
reduces  the  overall  risk  to  human  health 
and  the  environment,  and  (2)  is 
currentiy  or  potentially  available. 

•  Listing  of  UnaccepUAle/ Acceptable 
Sufcstitutes— Section  612(c)  also 
requires  EPA  to  publish  a  list  of  the 
substitutes  unacceptable  lot  specific 
uses.  EPA  must  publish  a  corresponding 
list  of  acceptable  alternatives  for 
specific  uses. 
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•  Ped'tio/i  Process— Section  612(d) 
grants  the  right  to  any  person  to  petition 
EPA  to  add  a  substance  to  or  delete  a 
substance  from  the  lists  published  in 
accordance  with  section  612(c).  The 
Agency  has  90  days  to  grant  or  deny  a 
petition.  Where  the  Agency  grants  the 
petition,  EPA  must  publish  the  revised 
lists  within  an  additional  6  months. 

•  90-day  Notification — Section  612(e) 
requires  Q'A  to  reqviiie  any  person  who 
produces  a  chemical  substitute  for  a 
class  I  substance  to  notify  the  Agency 
not  less  than  90  days  before  new  or 
ousting  chemicals  are  introduced  into 
interstate  commerce  for  significant  new 
uses  as  substitutes  for  a  class  I 
substance.  The  producer  must  also 
provide  the  Agency  with  the  producer's 
unpubUshed  health  and  safety  studies 
on  such  substitutes. 

•  Outreach — Section  612(b)(1)  states 
that  the  Administrator  shall  seek  to 
maximize  the  use  of  federal  research 
facilities  and  resources  to  assist  users  of 
class  I  and  n  substances  in  identifying 
and  developing  alternatives  to  the  use  of 
such  substances  in  key  commercial 
applications. 

•  Clearinghouse — Section  612(b)(4) 
requires  the  Agency  to  set  up  a  public 
clearinghouse  of  alternative  chemicals, 
product  substitutes,  and  alternative 
manufactiuing  processes  that  are 
available  for  products  and 
manufacturing  processes  which  use 
class  I  and  n  substances. 

Regulatory  History 

On  March  18. 1994,  EPA  published 
the  Final  Rulemaking  (FRM)  (59  FR 
13044)  which  described  the  process  for 
administering  the  SNAP  program  and 
issued  EPA's  first  acceptabiUty  Usts  for 
substitutes  in  the  major  industrial  use 
sectors.  These  sectors  include: 
refrigeration  and  air  conditioning;  foam 
blowing;  solvent  cleaning;  fire 
suppression  and  explosion  protection; 
sterilants;  aerosols;  adhesives,  coatings 
and  inks;  and  tobacco  expansion.  These 
sectors  compose  the  principal  industrial 
sectors  that  historically  consumed  the 
largest  volumes  of  ozone-depleting 
compounds. 

As  described  in  the  final  rule  for  the 
SNAP  program  (59  FR  13044),  EPA  does 
not  believe  that  rulemaking  procedures 
are  required  to  list  alternatives  as 
acceptable  with  no  limitations.  Such 
hstings  do  not  impose  any  sanction,  nor 
do  they  remove  any  prior  license  to  use 
a  substance.  Consequently,  EPA  is 
adding  substances  to  the  list  of 
acceptable  alternatives  without  first 
requesting  comment  on  new  listings. 

EPA  does,  however,  believe  that 
notice-and-conunent  rulemaking  is 
required  to  place  any  substance  on  the 


list  of  prohibited  substitutes,  to  list  a 
substance  as  acceptable  only  under 
certain  conditions,  to  list  substances  as 
acceptable  only  for  certain  uses,  or  to 
remove  a  substance  from  either  the  list 
of  prohibited  or  acceptable  substitutes. 
Updates  to  these  lists  are  published  as 
separate  notices  of  rulemaking  in  the 
Federallagklw. 

The  Agency  defines  a  "substitute"  as 
any  chemical,  product  substitute,  or 
alternative  manufacturing  process, 
whether  existing  or  new,  that  could 
replace  a  class  I  or  class  II  substance. 
Anyone  who  produces  a  substitute  must 
provide  the  Agency  with  health  and 
safety  studies  on  the  substitute  at  least 
90  days  before  introducing  it  into  ■■ 
interstate  ctHumerce  for  significant  new 
use  as  an  ahemative.  This  requirement 
applies  to  substitute  manufacturers,  but 
may  include  importers,  formulators  or 
end-users,  when  they  are  responsiUe  for 
introducing  a  substitute  into  commerce. 

EPA  published  Notices  listing 
acceptable  alternatives  on  August  26, 
1994,  and  January  13, 1995,  and 
published  a  Notice  of  Proposed 
Rulemaking  restricting  the  use  of  certain 
substitutes  on  September  26, 1994. 

n.  Listing  of  Acceptable  Substitutes 

This  section  presents  EPA's  most 
recent  acceptable  Usting  decisions  for 
substitutes  for  class  I  substances  in  the 
following  industrial  sectors: 
refrigeration  and  air  conditioning,  foam 
blowing,  fire  suppression  and  explosion 
protection;  sterilants.  These  decisions 
represent  substitutes  not  previously 
reviewed  and  add  to  the  Usts  of 
acceptable  substitutes  under  SNAP.  For 
copies  of  the  full  list,  contact  the  EPA 
Stratospheric  Protection  Hotline  at  the 
number  listed  in  Section  IV  of  this 
Notice. 

Parts  A  through  C  below  present  a 
detailed  discussion  of  the  substitute 
listing  determinations  by  major  use 
sector.  Tables  siunmarizing  listing 
decisions  in  this  Notice  are  in  Appendix 
A.  The  comments  contained  in 
Appendix  A  provide  additional 
information  on  a  substitute,  but  like  the 
listings  themselves,  are  not  regulatory  in 
natiue.  Thus,  adherence  to 
recommendations  in  the  conunents  are 
not  mandatory  for  use  of  a  substitute.  In 
addition,  the  comments  should  not  be 
considered  comprehensive  with  respect 
to  other  legal  obligations  pertaining  to 
the  use  of  the  substitute.  However,  EPA 
encourages  users  of  acceptable 
substitutes  to  apply  all  comments  to 
their  use  of  these  substitutes.  In  many 
instances,  the  comments  simply  allude 
to  sound  operating  practices  that  have 
already  been  identified  in  existing 
industry  and/or  building-code 


standards.  Thus,  numy  of  the  comments, 
if  adopted.  woiUd  not  require  significant 
changes  in  existinfi  opoating  practices 
for  the  affected  industry. 

A.  Refrigeration  and  Air  Conditioning 

Please  refer  to  the  final  SNAP  rule  for 
detailed  information  pertaining  to  the 
designation  of  end-uses,  additional 
requirements  imposed  under  sections 
608  and  609,  and  other  information 
related  to  the  use  of  alternative 
refrigerants. 

1.  Acceptable 

a.  Volatile  Methylsiloxanes. 
Octamethyicyclotetrasiloxanes  and 
decamethylcyclopentasiloxanesare 
acceptable  as  substitutes  for  CFC-11. 
CFC-12,  CFC-113.  CFC-114.  CFC-115 
in  new  and  retrofitted  heat  transfer 
systems.  This  class  of  compounds  was 
reviewed  imder  the  risk  screen  for 
solvent  cleaning  and  was  found 
acceptable.  That  end-use  is  generally 
more  emissive  than  heat  transfer  uses. 
Thus,  EPA  anticipates  that  VMS  will 
pose  lower  risk  in  this  end-use. 

b.  Water.  Water  is  acceptable  as  a 
substitute  for  CFC-11,  CFC-12,  CFC- 
113.  CFC-114.  and  CFC-115  in  newand 
retrofitted  heat  transfer  systems. 

c.  Mineral  Oil.  Mineral  oil  is 
acceptable  as  a  substitute  for  CFC-11. 
CFC-12.  CFC-113.  CFC-114,  and  QC- 
115  in  new  and  retrofitted  heat  transfer 
systems.  Mineral  oil  has  been  used  for 
decades  as  a  heat  transfer  fluid.  It  is  low 
in  toxicity  and  poses  no  ozone  depletion 
or  global  warming  potentials.  Note  that 
local  fire  codes  may  contain 
requirements  related  to  the  use  of 
mineral  oil. 

d.  R-508.  R-508.  which  contains 
HFC-23  and  R-1 1 6.  is  acceptable  as  a 
substitute  for  CFC-13,  R-13B1.  and  R- 
503  in  retrofitted  and  new  industrial 
process  refrigeration.  Both  components 
of  this  blend  exhibit  extremely  high 
GWPs  and  long  lifetimes.  HFC-23  has  a 
GWP  of  9,000  and  a  lifetime  of  280 
years,  and  R-1 16,  perfluoroethane,  has 
a  GWP  of  9.000  and  a  lifeUme  of  10.000 
years.  EPA  believes  this  blend  could 
significantly  contribute  to  global 
warming  if  allowed  to  escape 
refiigeration  systems.  In  addition,  the 
long  lifetimes  of  R-1 16  and  HFC-23 
mean  any  global  warming  or  other 
effects  would  be  essentially  irreversible. 
While  the  current  rule  issued  under 
section  608  of  the  CAA  does  not  require 
recycling  and  recovery  of  this  blend,  or 
leak  repair  for  systems  using  it,  EPA 
strongly  encourages  users  to  anticipate 
future  rulemakings  with  volimtary 
compliance.  In  particular,  EPA  urges 
users  to  reduce  leakage  and  recover  and 
recycle  this  blend  during  equipment 


servicing  and  upon  the  retirement  of 
equipment.  This  blend  is  nonflammable 
and  does  not  deplete  ozone. 

e.  Anunonia  Absorption.  Anunorua 
absorption  is  acceptable  as  an 
alternative  technology  to  household 
refrigerators  and  freezers  using  CFC-12 
as  a  refrigerant.  'This  technology  has 
been  used  for  years  in  hotels,  college 
dormitories,  and  other  small  spaces. 

B.  Fire  Suppression  and  Explosion 
Protection 

1.  Acceptable 

a.  Total  Flooding  Agents.  (1)  Water 
Mist  Using  Potable  Water  or  Nattiral 
Seawater.  Water  Mist  Systems  using 
Potable  Water  or  Natural  Seawater  are 
acceptable  as  a  Halon  1301  substitute. 
At  EPA's  request,  manufecturers  of 
water  mist  systems  and  other  industry 
partners  convened  a  medical  panel  to 
address  questions  posed  by  EPA 
concerning  the  potential  physiological 
effects  of  inhaling  very  small  water 
droplets  in  fire  and  non-fire  scenarios. 
Disciplines  represented  on  the  Panel 
included  inhalation  toxicology, 
pulmonary  medicine,  physiology, 
aerosol  physics,  fire  toxicity,  smoke 
dynamics,  and  chemistry,  with  members 
coming  from  the  commercial,  university 
and  military  sectors. 

The  Executive  Stunmary  (draft  "Water 
Mist  Fire  Suppression  Systems  Health 
Hazard  Evaluation;"  HARC,  US  Army, 
NFPA;  March  1995)  states:  "The  overall 
conclusion  of  the  Health  Panel's  review 
is  that ...  water  mist  systems  using  pure 
water  do  not  present  a  toxicological  or 
physiological  hazard  and  are  safe  for  use 
in  occupied  areas.  The  Panel  does  not 
believe  that  additional  studies  are 
necessary  to  reach  this  conclusion.  The 
Health  Panel  recommends  that  additives 
be  evaluated  on  a  case-by-case  basis 
depending  on  the  toxic  properties  of  the 
additive  and  the  concentration  at  which 
it  is  used." 

EPA  has  determined  that  the  Panel's 
findings  are  credible  and  significant, 
and  thus  is  adopting  its  conclusions  as 
the  basis  to  this  rulhig.  In  order  to 
clarify  the  practical  meaning  of  the 
panel's  recommendation,  EPA  is 
defining  "pure  water"  as  either  water 
that  is  potable  (drinkable)  or  as  natural 
seawater,  that  is,  water  coming  from  the 
sea.  Thus,  EPA  is  listing  water  mist 
systems  composed  of  potable  water  and 
natural  sea  water  as  acceptable  without 


restriction.  However,  water  mist  systems 
containing  additives  different  than  those 
in  potable  water,  and  water  mist 
systems  comprised  of  mixtures  in 
solution,  mtist  be  sulnnitted  to  EPA  for 
SNAP  review  on  a  case-by-case  basis.  At 
this  time,  no  such  submissions  have 
been  received  by  the  agency. 

(2)  [Water  Mist/Sur&ctant  Blend]  A. 
[Water  Mist/Surfactant  Blend]  A  is 
acceptable  as  a  Halon  1301  substitute  in 
normally  unoccupied  areas.  Water  mist 
systems  with  additives  are  beginning  to 
tie  developed  for  use  in  applications 
such  as  the  engine  compartments  of  a 
variefy  of  vehicles  and  in  machinery 
spaces.  Following  the  positive  peer 
review  of  water  mist  particles,  and 
considering  the  particular  use  in 
imoccupied  areas,  EPA  is  listing  this 
agent  as  acceptable  in  such  normally 
unoccupied  areas.  Consideration  for  use 
in  occupied  areas  is  pending  a  medical 
peer  review  panel. 

b.  Streaming  Agents.  (1)  Water  Mist 
Systems  Using  Potable  Water  or  Natural 
Seawater.  Water  Mist  systems  using 
potable  water  or  natural  sea  water  are 
acceptable  as  a  Halon  1211  substitute. 
See  the  discussion  imder  "Total 
Flooding  Agents."  above. 

C.  Medical  Sterilants 

1.  Acceptable 

(a)  Peroxyacetic  Acid/Hydrogen 
Peroxide  Gas  Plasma  Systems. 
Peroxyacetic  Acid/Gas  Plasma  Systems 
are  acceptable  as  a  12/88  substitute  for 
medical  sterilization.  Peracetic  acid/ 
hydrogen  peroxide  solutions  are  in 
widespread  use  as  sanitizers  and 
disinfectants  in  food  processing 
establishments  and  medical  facilities. 
As  they  are  currently  manufactured, 
transported,  and  handled  safely, 
incorporation  of  such  solutions  into 
medical  sterilizing  equipment  should 
not  pose  increased  risk  of  exposure 
either  during  value-added  packaging  or 
during  use. 

(b)  Hydrogen  Peroxide  Gas  Plasma 
Systems.  Hydrogen  Peroxide  Gas 
Plasma  Systems  are  acceptable  as  a  12/ 
88  substitute  for  medical  sterilization. 
Stich  systems  are  recognized  by  the 
Food  and  Drug  Administration  (FDA)  as 
acceptable  to  proceed  to  market,  and 
EPA  has  determined  that  they  pose  no 
unusual  risk  to  hiunan  health  or  the 
environment. 


m.  Sidiatitutes  Pending  Review 

The  Agency  describes  submissions  as 
pending  if  data  are  incomplete  or  for 
which  the  90-day  review  period  is 
imderway  and  EPA  has  not  yet  reached 
a  final  decision.  For  submissions  that 
are  incomplete,  the  Agency  will  contact 
the  submitter  to  determine  a  schedule 
for  providing  the  missing  information  if 
the  Agency  needs  to  extend  the  90-day 
review  period.  EPA  will  use  its 
authority  tmder  section  114  of  the  Clean 
Air  Act  to  gather  this  information,  if 
necessary.  Any  delay  of  the  review 
period  does  not  affect  a  manufecturer's 
ability  to  sell  a  product  90  days  after 
notification  of  the  Agency.  Substitutes 
currently  pending  completion  of  review 
are  listed  in  Appendix  A. 

IV.  Additional  InformatioD 

Contact  the  Stratospheric  Protection 
Hotline  at  1-800-296-1996,  Monday- 
Friday,  between  the  hours  of  10:00  a.m. 
and  4:00  p.m.  (Eastern  Standard  Time) 
weekdays. 

For  more  information  on  the  Agency's 
process  for  administering  the  SNAP 
program  or  criteria  for  evaluation  of 
substitutes,  refer  to  the  SNAP  final 
rulemaking  published  in  the  Federal 
Register  on  March  18, 1994  (59  FR 
13044).  Federal  Register  notices  can  be 
ordered  from  the  Government  Printing 
Office  Order  Desk  (202)  783-3238;  the 
citation  is  the  date  of  publication.  This 
Notice  can  also  be  retrieved 
electronically  from  EPA's  Technology 
Transfer  Network  (TTN),  Clean  Air  Act 
Amendment  Bulletin  Board.  If  you  have 
a  1200  or  2400  bps  modem,  dial  (919) 
541-5742.  If  you  have  a  9600  bps 
modem,  dial  (919)  541-1447.  For 
assistance  in  accessing  this  service,  call 
(919)  541-5384.  Finally,  this  notice  may 
be  obtained  on  the  World  Wide  Web  at 
http-7/www.epa.gov/docs/Ozone/ 
index.html. 

List  of  Sub|ect8  in  40  CFR  Fait  Sa 

Enviroiunental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Reporting  and 
recordkeeping  requirements. 

Dated:  )uly  18. 1995. 
MaiyD-Nidiob, 

Assistant  Administrator. 

Note:  The  following  Appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 
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A|ipeiidix  A:  Sniniiuuy  of  AcceptaU*  and  PauUng  Dedsioiis 

Refrigeration  and  Air  CoNomoNiNG— Acceptable  Substitutes 


EndHJM 

SubaMuto 

Decision 

Commetits 

CFC-11.   CFC-12.   CFC-113.   CFC-114.   CFC-115 

Volatile  Methyl  Sioxanes  .. 

Acoepttfjie. 

Non  Mecnamcai  rwat  Transwr  (HavoRi  ana  now 

Equipment  DetignaMIKs). 

. 

Water 

Aooeplable. 

Mineral  Ot 

Acceptable. 

• 

CFC-13.  R-13B1.  and  R-603  Industrial  Process  Re- 

R-soe  

Aoceptatjte 

EPA  strongly  reconwnends 

Wgeration  and  Very  Low  Temper^ure  Refrigeration 

the  containment  and  reo- 

(Retroltt  and  New  Equipment/NIKs). 

lamalion  of  this  sub- 
stitute. 

CFC-12  Household  Re*igerators  and  Freezers.  New 

a  nil  ■!■  II  ■■!■   i.ti  ■  II  —.ai.iM. 

Ainnonta  aoeorpaon .......... 

Acceptable. 

Equipment/NlKs. 

Refrigeration  and  Air  Conditioning— Pending  Decisions 


Appicatton 

SytHrtWtitft 

Commeras 

AN  CFC-12  End4lses 

Heat  Transfer 

Blend  Zeta 

HCFC-225. 

R-406A.  HCFC  Blend  Delia 

EPA  has  requested  addttional  data. 

MVAC  refrigerants  win  be  used  in  accordance  with  use  condWons. 

Motor  Venioe  Av  condHioning 

Foam  Blowing— Pending  Substitutes 

' 

EndHJse 

SubetKule 

Comments 

HCFCs.  Polyurelhane  and  Polyisocyanurate 

^^^nl^nff^^  Boerdstock  Foam. 

HCFCs.  Rigid  Polyurethane  Appliance  Foam  .. 

HCFCs.  Rigid  Polyurethane  Commercial  Re- 
frigeration, Spray  and  Sandwich  Panel 
Foam. 

HCFCs.  Rigid  Polyurelhane  Slabelock  and 
Other  Foam. 

HCFCs.  Polyolefin  Foams 

HCFCs.  Polyurethane  Flexible  Foams 

HFC-fS4a^C-l43a  Send. 

HFC-134a/HFC-143a  Blend. 
HFC-134a/HFC-143a  Blend. 

HFC-I34a/HFC-I43a  Blend. 

HFC-134a/HFC-143a  Blend. 
HFC-134aAIFC-143a  Blend. 
HFC-I34a/HFC-I43a  Blend. 

HCFCs,  Polyurethane  Integral  SMn  

Fire  Suppression  and  Explosion  Protection— Acceptable  Substitutes 


End-use 

Substitute 

Decision 

Comments 

Halon  1211.  Streaming  Agents 

Halon  1301  

Total  Flooding  Agents 

Water  Mist  Systems  using  Potable  or 

Natural  Sea  Water. 
Water  Mist  Systems  using  Potable  or 

Natural  Sea  Water. 
[Water  Mist  Surfactant  Blend]  A 

Acceptable. 

Acceptable. 

Acceptable    in    Normaly    Unoccupied 
Areas. 

Fire  Suppression  and  Explosion  Protection  Pending  Substitutes 


End-use 


Halon  1211  

Streaming  Agents 


Halon  1301 

Total  Floodmg  Agents 


SubstitaJte 


CF3I 


HFC-227ea 

[Water  Mist/Surfactant  Btoncfl  A  .... 
Water  Mist  with  Additives „.... 

[HFC  Blend]  A 

IG-55  (forrnerty  [Inert  Gas  BlendJ 

B). 
IG-01  (formeriy  [Inert  Gas  Blend] 

C). 


Comments 


Wdl  be  proposed  acceptable  in  oonresidential  applicatioitt  in  a  forth- 
coming rulemaldng. 
Complete  SNAP  submission  and  personal  monitoring  data  required. 
Pendng  review  by  EPA 
Must  be  individually  sut)mitted  to  EPA  arxj  reviewed  on  a  case-by- 


Pending  receipt  of  further  data  requested  by  the  Agency. 
Proposed  Acceptable  (forthcoming). 

Proposed  Acceptable  (forthcoming). 
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Fire  Suppression  and  Explosion  Protection  Pending  Substitutes— Continued 


BnUae 

SubBtitutB 

Comments 

■    •  K. 

[Water  Mist  Surfactant  BlencQ  A  .... 
Water  Mist  Systems  with  AddWves 

Pending  peer  review  for  use  in  normaly  occupied  areas. 
Must  be  indMduaNy  mriwnKtad  to  EPA  and  reviewed  on  a  casa4>y- 
case  basis.  No  submissions  have  been  received  to  date. 

Solvent  Cleaning— Pending  Substitutes 


EndHJse 

Subsbtuto 

Comments 

Metals    cleaning    w/    CFC-113, 

HCFC-122 

Agency  is  still  reviewing  OOP.  This  HCFC  is  a  new  chemical  and 

MCF.  and  HCFC-I4lb. 

must  also  complete  Premanufacture  Notice  requirements  under  the 

Toxic  Substances  Control  AcL 

1 

HFC-4310mee 

SNAP/Pramanufacture  Notice  review  under  ttw  Toxic  Substvices 

1 

Control  Act  nearly  completed. 

Perfluoropolyethers 

Agency  evaluating  giobaJ  warmmg  concerns. 

MCFandHCFC-141b. 

Perlluorocarbons  (C5F12,  C6F12, 

Agency  in  process  of  evaluating  global  wanning  concerns. 

l41bL 

1 

C6F14.  C7F16.  C8F18. 
C5F11N0,  C6F13N0, 
C7F1SN0,  and  C8F16). 

Precision  cleaning  w/  CFC-113, 

HCFC-122 

Agency  is  stM  reviewing  OOP.  This  HCFC  is  a  new  chemical  and 

MCF. 

must  also  complete  Premanufacture  Notice  requirements  under  the 
Toxic  Substances  Control  Ad 

HFC-4310mee ." 

SNAP  and  Premanufacture  Notice  review  under  the  Toxic  Sub- 
stances Control  Act  is  nearty  completed. 

EPA  is  completing  a  more  detailed  analysis  on  the  range  of  OOP  for 

of  this  substitute. 

Precision  cleaning  w/  HCFC-14lb 

ParfkX)rocart>ons  (C5F12,  C8F12, 
C6F14.         C7F16.         C8F18. 

Agency  m  process  of  evaluating  gnbai  warming  concerns. 

C5F11N0.                  C8F13NO. 

C7F15NO.andC8F16). 

STERILANTS— ACCEPTABLE  SUBSTITUTES 


EndHJse 

Substitute 

Decision 

Comments 

12/88  CFC-12/Ethylene  Oxide 

II 
Sterilanis 

Peroxyacetic  AdcVHydro- 
gen  Peroxide  Gas  Plas- 
ma Systems. 

Hydrogen  Peroxide  Gas 
Plasma  Systems. 

Acceptabte. 
Acceptable. 

STERILANTS— Pending  Substitutes 

En(Kise 

Substitute 

Comnents 

12/88  CFC-12/Ethylene  Oxide  - 

^Arflants 

HFC-1 25/EtO  _.- ~~ 

HFC-227ea/EtO  

Awaiting  FIFRA  registration. 
Awaiting  FIFRA  registration. 

Aerosols— Pending  Substitutes 


End-use 


CFC-11,  HCFC-22.  and  HCFC- 

142b. 
CFC-113.  MCF.  HCFC-141b  as 

solvents. 


Substitute 


SF6  

HCFC-225 

VolaWe  methyl  sHoxanes 
Perfluoropolyethers 


Comments 


Review  nearty  completed;  extremely  high  GWP  is  major  consider- 
ation. Compressed  gas  a  viable  alternative. 

EPA  evaluating  feasMlity  of  controling  occupational  exposures  during 
use. 

EPA  evaluating  feasibility  of  controling  occupational  exposures  during 
use. 

EPA  evaluating  global  wanning  concerns. 
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[FR  Doa  95-18617  Filsd  7-27-45;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 


46  CFR  Paris  201. 206. 246, 253. 275, 
276, 285,  and  290 

[DodMtNaR-iMq  ^ 

MN2133^Ae20 

Removal  of  Obeolete  Reguiatione 

AQDICY:  Maritime  Admimstiation, 
Department  of  Transportatioa.. 
ACTION:  Final  Rule. 

SUMMARY:  In  connection  with  the 
President's  Regulatory  Reinvention 
Initiative,  the  Maritime  Administration 
(MARAD)  has  reviewed  all  of  its 
existing  regulaticRis.  This  review 
identified  regulations  in  46  CFR  Chapter 
n,  or  portions  thereof,  that  are  being 
removed  because  they  are  obsolete  and 
noncontroversial. 

DATES:  This  final  rule  is  effective  on  July 
28. 1995. 

FOR  FURTHER  MfORMATION  CONTACT: 
Edmund  T.  Sonuner,  Jr.  Chief,  Division 
of  Regulations  and  Administrative  Law, 
Telephone:  202-366-5181. 
SUPn.EMENTARY  INFORMATION:  On  Mardl 
4, 1995,  President  Clinton  directed  the 
heads  of  Fed«^  departments  and 
agencies,  as  part  of  the  Administration's 
ongoing  Regulatory  Reinvention 
Initiative,  "to  conduct  a  page-by-page 
review  of  all  of  your  agency  regulations 
now  in  force  and  eliminate  or  revise 
those  that  are  outdated  or  otherwise  in 
need  of  reform."  As  part  of  the 
Department  of  Transportation's  effort, 
MARAD  has  conducted  a  page-by -page 
review  of  all  of  its  regulations  and  has 
identified  obsolete  regulations  for 
removal,  by  part,  subpart,  section  or 
portion  of  a  section,  as  follows: 

4«  CFR  Part  201— Rules  of  Practka  and 
Frocedura 

Sections  201.4.  Inspection  of  records, 
201.5  Searching,  copying,  and 
certification  of  record  faes  therefore,  and 
201.186  Charges  for  documents,  are 
being  removed  since  they  dte  sections 
in  46  CFR  Part  360  Uaat  have  been 
removed  and/or  ccnacem  fees  that  are 
ceverad  by  tke  Department's  Freedom  of 
infDnaation  Act  regulations  at  49  CFR 
Part  7.  Subpart  I— Faes. 

SactioM  201.21  aad  201.23.  Persons 
eat  attataays  at  law  and  Hearings, 
■eepactiiwty,  aia  baif  i«BM»ved  sine* 
«hay  oea«#  te  precboe  )■  MARAD 


attorneys,  who  have  actually  never 
represented  parties  in  these 
proceedings. 

Section  201.25.  Statement  of  interest 
relates  to  disclosures  by  practitioners 
before  MARAD.  The  last  sentence  is 
obeolete  and  is  being  ranoved  since  it 
dtes  section  807  of  the  Merchant 
Marine  Act,  1936,  which  has  been 
repealed. 

46  CFR  Part  206— Miacellanaeua  Feea 

This  Part  is  being  removed.  The  fee 
charged  for  special  statistical  data  in 
Subpart  A  is  covered  by  the 
Department's  Freedom  of  Information 
Act  regulations  at  46  CFR  Part  7, 
Subpart  I — Fees.  Subpart  B — Charges  for 
Copies  of  Regulations — relates  to 
obtaining  copies  of  orders  that  MARAD 
no  longer  issues.  MARAD  no  longer 
processes  applications  covered  by 
Subpart  C,  which  requires  a  fee  of  $400 
to  process  applications  by  owners  for 
the  sale  of  subsidized  vessels  to  a 
private  party  where  appraisal  is  made 
for  MARAD  by  an  independent  vessel 
appraiser.  ^ 

46  CFR  Part  246— Formulae  for 
Deteimiiiiiig  Sea  Speed  ef  Veaaeb 


This  Part  is  being  removed  since 
MARAD  no  longer  uses  the  procedure 
set  forth. 

46  CFR  Part  253— Raqniraments  for 
Maintaining  Bouii  Limng  Capacities 
and  Other  Featuraa,  and  Fart  275— 
Outfitting  Matorial  and  Eqnipesent  fiar 
Construction-Difierential  Snbakly 
Veaaels 


These  Parts  apply  to  the  construction- 
difiisrential  subsidy  (CDS)  program. 
These  Parts  are  being  removed  since 
CDS  is  no  longer  funded. 

46  CFR  Part  276— Constmction- 
Di£brential  Subsidy  Repayment 

Section  276.3.  Total  repayment  is 
being  removed  since  the  regulation  was 
time  constrained  and  that  time  has 
expired  Qune  5, 1986). 

46  CFR  Part  265— Dalenun^ioB  of 
Profit  in  Contracts  and  Snboontmcts  Ik 
Construction,  Racenditioninf  and 
Reconstruction  of  Ships 

This  Part  is  being  removed  since 
MARAD  no  longer  uses  the  jnecadoe. 

46  CFR  Fart  286— Fanan 

This  Part  is  being  mnevad  staMe  Ike 
ceastraction-4lifliBiential  subsidy  and 
opesating-dUhaential  subiidy 
lof^k^the 
tonew 


Rnkanalring  Analyaes  end  Nolicea 

Executive  Order  12866  (Regulatory 
Planningand  Review) 

This  rulemaking  has  been  reviewed 
under  Executive  Order  12866  and 
Department  of  Transportation 
Regulatory  PoUdes  and  Procedures  (44 
FR  11034,  February  26, 1979).  It  is  not 
considered  to  be  an  economicaUy 
significant  regulatory  action  under 
section  3(f)  of  E.0. 12866,  since  it  has 
been  determined  that  it  is  not  likely  to 
result  in  a  rule  that  may  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  lobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities.  It 
is  not  considered  to  be  a  significant  rule 
under  the  Department's  Regulatory 
Polides  and  Procedures. 

MARAD  has  determined  that  this 
rulemaking  presents  no  substantive 
issue  which  it  could  reasonably  exped 
would  produce  meaningful  public 
comment  since  it  is  merely  removing, 
pursuant  to  a  Presidential  directive, 
r^ulations  or  portions  thereof  that  are 
olwolete,  retention  of  which  could  serve 
no  useful  ptupose.  Accordingly, 
pursuant  to  5  U.S.C.  SS3(c)  and  (d). 
Administrative  Procedure  Ad,  MARAD 
finds  that  good  cause  exists  to  publish 
this  as  a  final  rule,  without  opportunity 
for  public  comment,  and  to  make  it 
effective  on  the  date  of  publication. 

This  rule  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Chrder  12866. 

Federoiisjn 

The  Maritime  Administration  has 
analyzed  this  rulemaking  in  accordance 
with  the  prindples  and  criteria 
contained  in  Executive  Order  12612, 
and  it  has  been  determined  that  it  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Regulatory  Flexibility  Act 

The  Maritime  Administration  certifies 
that  this  rulemaking  will  not  have  a 
significant  economic  unpad  on  a 
substantial  number  of  small  entities. 

Enviroiunental  Assessment 

The  Maritime  Administration  has 
considered  the  environmental  impad  of 
dus  rulemaking  and  has  conduded  that 
an  environmental  impad  statement  is 
net  required  under  the  National 
EnvironaMBtal  Policy  Ad  td  1060. 

Paperwork  IMuctioii  Act 

This  wiheislriag  mntaiws  n 

ithetkmbiectteOMi 


approval  under  5  CFR  Part  1320. 
pursuant  to  the  Paperworic  Reduction 
Ad  of  1960  (44  U.S.C  3501  et  $eq.). 

List  of  Sdbiects  in  46  CFR  Parts  261. 
206. 246, 253. 275, 276, 285  and  200 

Part  201 — ^Administrative  practice  and 
procedure. 

Part  206— Administrative  practice  and 
procedure. 

Part  246— Maritime  carriers, 
Measuranent  standards.  National 
defense. 

Part  253 — Maritime  carriers.  National 
defense. 

Part  276— Grant  programs- 
transportation.  Maritime  carriers. 

Part  285 — Administrative  practice  and 
procedure,  Maritime  carriers.  Reporting 
requirements.  Uniform  system  of 
accounts. 

Part  290— Govenunent  contracts. 
Maritime  carriers. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  MARAD  is  taking  the 
following  action: 

1.  The  authority  for  46  CFR  Part  201 
is  revised  to  read  as  follows: 

AuOwrity:  46  App.  U.S.C.  1114(b):  49  CFR 
1.66. 

2.  The  authority  for  46  CFR  Part  276 
is  revised  to  read  as  follows: 

AuOiority:  46  App.  U.S.C  1114(b),  1117, 
1156,  and  1204;  49  CFR  1.66. 

TITLE  46 

PARTS  201. 276— [AMENDED] 

PARTS  206, 246  253.  275. 285. 290— 
[REMOVED] 

3.  In  Title  46  of  the  Code  of  Federal 
Regulations,  in  part  201,  remove  and 
reserve  sections  201.4,  201.5, 201.23 
and  201.86,  and  remove  the  last 
sentence  of  section  201.25. 

4.  In  part  276,  remove  section  276.3. 

5.  Under  the  authority  of  46  app. 
U.S.C.  1114(b)  parts  206,  246,  253,  275. 
285  and  290  are  removed. 

By  Order  of  the  Maritime  Administrator. 

Dated  )uly  24. 1995. 
Joel  C  Udiard, 

Secretary,  Maritime  Administration. 
[PR  Doa  95-18555  Filed  7-27-95;  8:45  am) 
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46  CFR  Parts  345, 346,  and  S47 
{DeoMC  Ne,  R^0B| 
RmNe.21)>-AI18 

Faderal  PortControllars;  Clarlfleatkm 
of  the  Event  That  AMows  the  Activation 
of  the  Federai  Port  Controlier  Service 
Ayiaements 

agency:  Maritime  Administration, 

Department  of  Transportation. 

action:  Fiiial  rule. 

8UMMARY:  This  final  rule  amends  the 
Maritime  Administration's  (MARAD) 
Federal  Port  Controllers  regulations  at 
46  CFR  Part  346,  and  provides  a 
harmonizing  amendment  to  the^ 
definition  of  "Federal  Port  Controller" 
in  Part  345.  These  regulations  now 
provide  that,  when  needed  during  the 
existence  of  a  state  of  war  or  national 
emergency  proclaimed  by  the  President 
of  the  Unitml  States,  certain  port 
fedlities  in  the  United  States  shall  be 
controlled  and  used  exdusively  by  the 
Federal  Government,  operating  through 
the  National  Shipping  Authority  (NSA) 
of  MARAD.  pursuant  to  provisions  of 
service  agreements  between  the 
Diredor,  NSA,  and  Federal  Port 
Controllers  appointed  by  MARAD.  The 
regulations  in  Part  340  establish 
procedures  for  assigning  priority  for  use 
by  defense  agencies,  when  appropriate, 
on  commerdal  terms,  of  commercial 
shipping  services,  containers  aud 
chassis,  port  fedlities  and  services,  and 
for  allocating  commerdal  vessels 
services,  containers  and  chassis,  and 
port  fedlities  and  services  for  exclusive 
use  by  defense  agendes.  The 
amendments  to  Parts  345  and  346  wiU 
allow,  at  MARAD's  discretion,  the 
activation  of  standby  service  agreements 
between  the  United  States  of  America 
and  port  authorities  or  private 
corporations  in  connection  with  the 
deployment  of  the  Armed  Forces  of  the 
United  States  or  other  requirements  of 
the  nation's  defense.  This  is  the  same 
activation  trigger  as  in  Part  340 — 
Priority  Use  and  Allocation  of  Shipping 
Services,  Containers  and  Chassis,  and 
Fort  Fadlities  and  Services  for  National 
Security  and  National  Defense  Related 
Operations. 

DATES:  This  final  rule  is  effective  on 
August  28. 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Pisani,  Diredor,  Office  of  Ports  and 
Domestic  Shipping,  Maritime 
Administration,  Washington,  DC.  20590. 
Telephone:  (202)  366-4357. 
SUPPtlMENTARY  INFORMATION:  These 
amendments  to  MARAD's  regulations  at 
46  CFR  subchapter  I-B  are  necessary 


because  the  event  that  allows  activation 
of  the  Federal  Port  Ccmtrollflr  servioe 
agreements  is  not  consistent  with  the 
evmt  that  activates  the  priority  use  and 
allocation  regulations  in  part  340. 

Under  non-emergency  conditions,  the 
public  ports  of  the  United  States  are 
administered,  imder  a  wide  variety  of 
authorities,  by  their  respective  state 
govenunents.  The  wide  variance  in  their 
responsibilities,  jurisdictions, 
operations  and  managements  reflects 
the  differences  of  the  various  governing 
bodies.  The  various  contingency  Federal 
procedxues  administered  by  MARAD  are 
intended  to  assert  reasonable,  uniform, 
limited  Federal  administration  of  the 
otherwise  diverse  U.S.  network  of 
public  ports  in  an  emergency  which 
affieds  the  national  interest.  The 
procedures  are  set  forth  under  three 
interdependent  docxunents: 

1.  Special  inter-agency  coordination 
required  under  emergency  circumstances  is 
established  through  the  Memorandum  of 
Understanding  on  Port  Readiness.  These 
procedures  are  in  effect  at  all  times. 

2.  Use  of  real  port  property  and  related 
services  are  assured  through  the  regulations 
at  46  CFR  part  340.  addressing  the  priority 
use  and  allocation  of  port  facilities,  as  well 
as  shipping  services  and  containers  and 
chassis.  These  procedures  can  become 
operative  in  the  event  of  the  deployment  of 
the  Armed  Forces  of  the  United  States  or 
other  requirements  of  the  nation's  defense. 

3.  Limited  Federal  administration  of  the 
U.S.  network  of  public  ports  is  achieved  by 
the  standby  Federal  Port  Controller 
procedures  set  forth  in  a  "Service  Agreement, 
Federal  Port  Controller",  in  46  CFR  part  346. 
At  present,  these  procedures  can  only  be 
activated  upon  the  declaration  of  war  or 
national  emergency. 

Proposed  Rule  and  Comments 

MARAD  published  a  Notice  of 
Proposed  Rulemaking  (NPRM)  in  the 
Federal  Register  on  November  18, 1994 
(59  FR  59742),  noting  that  the  present 
disparity  with  resped  to  the  event  that 
triggers  the  activation  of  contingency 
Federal  procedures  under  46  CFR  parts 
340  and  346,  respectively,  can  create 
confusion.  The  present  procediu«s  set 
forth  in  46  CFR  part  340  can  become 
operative  without  a  Presidential 
declaration  of  emergency  to  eliminate 
potential  adverse  delay,  while  the 
activation  of  Federal  Port  Controller 
service  agreements  in  46  CFR  part  346 
requires  a  "declaration  of  war  or 
national  emergency."  The  NPRM  noted 
that  events  during  Operations  DESERT 
SHIELD/DESERT  STORM  showed  that 
the  Government  would  not  have  had  the 
authority  to  obtain  needed  priority 
utilization  of  port  fadlities,  shipping 
services  and  containers  in  a  timely 
manner  with  the  present  Part  346 
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requiimnent  for  a  declaratiaD  of  war  or 
national  emergency. 

At  the  local  port  level,  the  ofBcial 
named  to  become  the  Federal  Port 
Controller  in  an  emergency  is  a  key 
MARAD  ofBcial  who  represents  the 
agency  in  the  execution  of  a 
Memorandiun  of  Understanding  on  Port 
Readiness.  If  it  becomes  necessary  to 
exercise  the  service  priority  or 
allocation  authorities  of  46  CFR  part 
340,  the  Federal  Port  Controller  could 
act  as  the  local  Federal  agent.  Since, 
under  existing  regulations,  it  is 
impossible  to  activate  service 
agreements  with  Federal  Port 
Controllers  unless  an  emergency  has 
been  declared,  it  woiild  also  be 
impossible  to  use  the  services  of  the 
Federal  Port  Controllers  to  assist  in  the 
allocation  of  priority  of  service 
requirements  which  may  be  needed 
during  a  deployment.  The  amendments 
to  Part  346  will  allow,  but  not 
necessitate,  activation  of  selected 
contracts  if  a  deployment  is  in  progress, 
without  the  required  declaration  of  an 
emergency. 

MARAu  received  comments  from  four 
port  authorities  located  in  the  North 
Atlantic  and  South  Atlantic  regions. 
Two  of  the  port  authorities  were  in  full 
support  of  the  rulemaking  as  proposed. 
One  port  authority  expressed  concern, 
that  using  the  deployment  of  the  Armed 
Forces  of  the  United  States  as  the 
triggering  event  for  activation  cf  the 
standby  service  agreements  could 
impose  a  potential  burden  on  the 
designated  Federal  Port  Controllers, 
since  the  frequency  of  possible 
deployment  appears  to  far  exceed  that  of 
declarations  of  national  emergencies. 

While  MARAD  acknowledges  that  a 
purpose  for  harmonizing  the  triggering 
mechanism  for  authorizing  activation  of 
these  service  agreements  with  part  340 
activations  is  to  allow  activations  under 
broadened  circumstances,  such 
activations  would  occur  only  in 
response  to  the  national  needs  of  the 
United  States. 

Another  commenter  was  of  the  view 
that  the  existing  terms  of  the  service 
agreement  were  adequate  and  that  the 
change  proposed  by  MARAD  will  cause 
confusion  and  misunderstanding 
between  port  terminals  and  participants 
in  milita^  operations.  MARAD  cannot 
agree  with  this  prediction  and  believes 
that  just  the  opposite  will  occiir.  The 
proposed  amendments  to  part  346  will 
harmonize  the  timing  of  the  activation 
of  service  agreements  with  MARAD's 
regulations  at  46  CFR  part  340 
governing  the  priority  use  and 
activation  of  shipping  services, 
containers  and  chassis,  and  port 
facilities  and  services.  It  should  actually 


HiTninigh  confiision  and 
misunderstandings  and  will  provide 
more  flexibility  in  responding  to  the 
need  for  U.S.  deployment  of  troops 
when  there  is  no  formal  declaration  of 
war  or  national  emergency. 

Accordingly,  MARAD  is  adc^ting,  as 
a  final  rule  without  change,  the 
amendments  to  46  CFR  parts  345  and 

346  set  forth  in  the  NPRM.  together  with 
amendments  to  section  2(a)  of  part  348 
to  correct  an  obsolete  reference  to 
former  Title  32A  of  the  CFR.  There  are 
also  amendments  to  the  authority 
citations  in  46  CFR  parts  345,  346  and 

347  to  give  recognition  to  the  repeal  of 
the  Federal  Qvil  Defense  Act  of  1950 
and  its  reenactment  in  different  form. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review) 

This  rulemaking  has  been  reviewed 
under  Executive  Order  12866 
(Regulatory  Planning  and  Review).  It  is 
not  considered  to  be  an  economically 
significant  regulatory  action  under 
Section  3(f)  of  E.0. 12866,  since  it  has 
been  determined  that  it  is  not  likely  to 
result  in  a  rule  that  may  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  or  adversely  affect  in  a  material 
way  the  econ(nny,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities,  lliis  rule 
would  not  significantly  affect  other 
Federal  agencies;  would  not  materially 
alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  does  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities  or 
the  principles  set  forth  in  E.0. 12866; 
and  has  been  determined  to  be  a 
nonsignificant  rule  under  the 
De{>artment's  Regulatory  Policies  and 
Procediues.  Accordingly,  it  is  not 
considered  to  be  a  significant  regulatory 
action  imder  E.0. 12866. 

This  rule  did  not  require  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

Federalism 

MARAD  has  analyzed  this  rulemaking 
in  accordance  with  the  principles  and 
criteria  contained  in  E.0. 12612  and  has 
determined  that  these  regulations  do  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Regulatory  Flexibility  Act 

MARAD  certifies  that  this  rulemaking 
will  not  have  a  significant  economic 


impact  on  a  substantial  niunber  of  small 
entities. 

Enviroiunental  Assessmeitt 

MARAD  has  considered  the 
environmental  impact  of  this 
rulemaking  and  has  concluded  that  an 
environmental  impact  statement  is  not 
required  under  the  National 
Environmental  Policy  Act  of  1969. 

Paperwork  Reduction  Act 

This  nilemaking  contains  no  new 
reporting  requirement  that  is  subject  to 
OMB  approval  under  5  CFR  Part  1320, 
pursuant  to  the  Paperworic  Reduction 
Act  of  1080  (44  U.S.C.  3501,  et  seq.). 

List  ofSnblects  in  46  CFR  Parts  345. 
346  and  347 

Freight,  Harbors,  Maritime  carriers, 
and  National  defense. 

Accordingly,  MARAD  proposes  to 
amend  46  CFR  parts  345, 346  and  347 
as  follows: 

PART  346— (AMENDED] 

1.  The  authority  citation  for  part  345 
is  revised  to  read  as  follows: 

AadMMiljr.  The  Defense  Production  Act  of 
1950,  as  amended  (50  App.  U.S.C  2061.  et 
seq.y,  E.0. 12856,  sac  1401(7)  (53  FR  47491, 
3  CFR  1988  Comp.);  E.0. 12919.  secticm 
201(a).  June  3. 1994.  59  PR  29525;  49  CFR 
1.45(5). 

|1    [Amended] 

2.  Sec.  1(c)  is  amended  by  removing 
the  words  "in  time  of  national 
emergency,"  and  adding  in  their  place 
the  words  "upon  deployment  of  the 
Armed  Forces  of  the  United  States,  or 
other  requirements  of  the  nation's 
defense." 

PART  346— [AMENDED] 

1.  The  authority  citation  for  part  346 
is  revised  to  read  as  follows: 

Audunitjr:  The  Defense  Production  Act  of 
1950,  as  amended  (50  App.  U.S.C  2061,  et 
seq.);  E.0.1265e,  sec.  1401(7)  (53  PR  47491. 
3  CFR  1988  Comp.);  B.0. 12919,  section 
201(a),  June  3, 1994,  59  FR  29525;  49  CFR 
1.45(5). 

|2   [Amandeiq 

2.  Sec  2,  Definitions,  is  amended  as 
follows: 

(a)  In  paragraph  (a)  by  removing  the 
words  "port  facilities"  when  they  first 
appear  and  reference  to  section  "1(e)  of 
32A  CFR  part  1901."  and  adding  in  its 
place  the  words  "port  facilities  and 
services"  and  the  reference  to  section 
"340.2(o)  of  46  CFR  Part  340";  and 

(b)  in  paragraph  (b)  Federal  Port 
Controller,  by  removing  the  words  "in 
time  of  war  and  national  emergency" 


and  adding  in  their  place  the  words  "in 
connection  with  the  deployment  of  the 
Armed  Forces  of  the  United  States,  or 
other  requirements  of  the  naticm's 
defense." 
3.  Sec.  3  is  revised  to  read  as  follows: 

§3   StMidby  aQresments. 

The  Director,  NSA.  may  negotiate  the 
standard  form  of  service  agreement, 
specified  in  section  4,  Mdth  port 
authorities  on  a  standby  basis,  prior  to 
the  deployment  of  the  Armed  Forces  of 
the  United  States,  or  other  requirements 
of  the  nation's  defense.  In  suoi  cases, 
the  contractor  accepts  the  obligation  to 
maintain  a  qualified  incumbent  in  the 
position  specified  in  Article  1  of  the 
service  agreement  and  to  be  prepared  to 
furnish  the  resources  specified  in 
Articles  4  and  5.  An  agreement  executed 
on  a  standby  basis  may  become 
operational  in  connection  with  the 
deployment  of  the  Armed  Forces  of  the 
United  States,  or  other  requirements  of 
the  nation's  defense.  An  agreem«it 
executed  after  the  deployment  of  the 
Armed  Forces  of  the  United  States,  or 
other  requirements  of  the  nation's 
defense  may  be  operational  upon 
execution. 

f4    [Amended] 

4.  Sec.  4,  Service  Agreements,  is 
amended  as  follows:  a.  In  Article  4(a), 
by  removing  the  words  "war  effort  or 
declared  national  emergency,"  and 
adding  in  their  place  the  words 
"deployment  of  the  Armed  Forces  of  the 
United  States,  or  other  requirements  of 
the  nation's  defense." 

b.  In  Article  12,  in  paragraphs  (b)(1) 
and  (bK2),  by  removing,  in  each 
paragraph,  the  words  "period  of  war  or 
national  emergency,"  and  adding  in 
their  place  the  words  "deployment  of 
the  Armed  Forces  of  the  United  States, 
or  other  reqiiirements  of  the  nation's 
defense." 

PART  347— [AMENDED] 

The  authority  citation  for  Part  347  is 
revised  to  read  as  follows: 

Audwrity:  The  Defense  Production  Act  of 
1950,  as  amended  (50  App.  U.S.C.  2061,  et 
seq.y,  E.0. 12656,  sec.  1401(7)  (53  FR  47491, 
3  CFR  1988  Comp.);  E.0. 12919,  section 
201(a),  June  3, 1994,  59  FR  29525;  49  CFR 
1.45(5). 

By  Order  of  the  Maritime  administrator. 
Dated:  July  24, 1995. 

)od  C  RkiMrd, 

Secretary,  Maritime  Administration. 

[FR  Doc.  95-18554  Filed  7-27-95;  8:45  am) 
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FEDERAL  COMMUMCATIONS 

47 CFR  Parti 

{CC  Dodwt  No.  •2-237;  FCC  96-883] 

Administration  of  th*  North  Amarfcan 
Numbering  Plan 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Policy  statement 

SUMMARY:  On  July  13. 1995,  the 
Commission  adopted  a  Report  and 
Order  (Order)  regarding  administration 
of  the  NOTth  American  Numbering  Plan. 
This  dociunent  gives  notice  of  the  Order 
which  adopted  a  model  for 
administration  of  telephone  number 
resoiuces  by  establishing  the  North 
American  Numbering  Coimcil  and 
requiring  a  neutral  North  American 
Numbering  Plan  Administrator.  This 
action  fosters  competition  and  new 
services  in  the  telecommunications 
marlcetplace  by  ensiuing  pro- 
competitive  and  impartial 
administration  of  crucial  numbering 
resoiuces. 

EFFECTIVE  DATE:  August  28, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Specht  (Senior  Engineer)  202- 
634-1816,  Scott  A.  Shefi^erman 
(Attorney)  202-634-1952  or  Elizabeth 
Nightingale  (Attorney)  202-634-1832, 
Domestic  Facilities  Division,  Common 
Carrier  Bureau. 

SUPPLEMENTARY  INFORMATION:  This 
summarizes  the  Commission's  Report 
and  Order  in  the  matter  of 
Administration  of  the  North  American 
Numbering  Plan.  (CC  Docket  92-237, 
adopted  JiQy  13, 1995,  and  released  July 
13, 1995).  The  file  is  available  for 
inspection  and  copying  during  the 
weekday  hovirs  of  9  a.m.  to  4:30  p.m.  in 
the  Commission's  Reference  Center, 
room  239, 1919  M  St.,  NW., 
Washingt<m,  DC,  or  copies  may  be 
purchased  from  the  Commission's 
duplicating  contractor,  ITS,  Inc.  2100  M 
St.,  NW.,  Suite  140,  Washington,  DC 
20037,  phone  202-857-3800. 

Analysis  of  FroceediBg 

On  September  26, 1991,  the  National 
Association  of  Regiilatory  Utility 
Commissioners  petitioned  the 
Commission  to  begin  a  broad  inquiry 
into  administration  of  the  North 
American  Numbering  Plan  (NANP).  The 
NANP  is  the  basic  numbering  scheme 
that  p«inits  interoperri>le 
telecommunic^cms  service  within  the 
United  States,  Canada,  Bermuda  and 
most  of  the  (Caribbean.  Administration 
of  the  NANP  is  currenUy  performed  by 


Bell  Communications  Research,  Inc. 
(Bellcore),  a  research  company  owned 
by  the  seven  regional  Bell  Operating 
Companies.  On  October  29, 1992,  the 
Commission  released  a  Notice  of  Inquiry 
(NOI),  summarized  at  57  FR  53462  (Nov. 
10, 1992),  to  explore  several  long  range 
issues  related  to  administration  of  the 
NANP.  The  NOI  consisted  of  two 
phases:  Phase  One  focused  on  who 
should  administer  the  NANP  and  how 
the  administration  might  be  improved; 
and  Phase  Two  focused  on  Carrier 
Identification  Codes  (QC). 

On  August  19, 1993,  Bellcore  advised 
the  Commission  that  it  wished  to 
relimiuish  its  role  as  NANP 
Admhiistrator.  On  March  30, 1994,  the 
Commission  adopted  a  Notice  of 
Proposed  Rulemaking  (NPRM). 
sununarized  at  59  FR  24103  (May  10, 
1994),  tentatively  concluding  that:  (1) 
The  Commission  should  select  a  single 
NANP  Administrator  that  is  a  non- 
government entity  not  closely  affiliated 
with  any  particular  segment  of  the 
telecommunications  industry;  (2)  the 
Commission  should  oversee  the  NANP 
Administrator;  (3)  the  NANP 
Administrator  ^ould  take  over 
Bellcore's  current  fuDctioas,  as  well  as 
administer  central  office  (CO)  codes  (the 
second  three  digits  in  a  standard  ten- 
digit  telephone  number);  (4)  the 
transition  to  a  new  NANP  structiue 
should  begin  as  soon  as  the  new 
Administrator  is  identified,  and  should 
extend  to  a  date  at  least  six  months  after 
the  beginning  of  the  use  of 
interchangeable  Numbering  Plan  Area 
SSdes  ("NPAs"  or  "arei  codes")  in 
January  1995;  and  (5)  the  Commission 
should  impose  fees  to  recover  costs  of 
regulating  numbering  resources. 
Additionally,  the  NPRM  sought 
comment  on  whether  the  Commission 
should  establish  a  policy  board  to  assist 
regulators  in  developing  and 
coordinating  numbering  policy  imder 
the  NANP.  The  NPRM  also  sought 
comment  on  whether  the  Federal 
Advisory  Committee  Act  would  apply  to 
such  a  board. 

The  Oder  adt^ed  July  13, 1995,  is 
guided  by  several  principles:  (1)  To 
maintain  and  foster  an  integrated 
approach  to  number  administration 
throughout  North  America;  (2)  to 
provide  a  structiue  for  nimiber 
administration  that  is  impartial  and  pro- 
competitive;  (3)  to  correct  the  current 
deficiencies  of  the  number 
administration  structure,  while 
maintaining  the  positive  aspects  of  the 
current  structiue;  and  (4)  to  enhance 
Commission  control  and  awareness  of 
numbering  issues  during  the  transition 
to  a  ccanpetitive  teleoHnmimications 
industry. 
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The  Order  states  that  the  Commission 
will  set  broad  numbering  policy 
objectives  and  be  the  final  arbiter  of  all 
disputes  involving  United  States 
numbering  issues.  The  Order  also 
establishes  a  North  American 
Numbering  Council  (NANC).  which  will 
have  broad  member^p  and  be 
organized  under  the  provisions  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C,  App.  (198a),  and  will  advise  the 
Commission,  guide  the  NANP 
Administrator,  apply  Commission 
policy  to  resolve  issues  arising  in  the 
administration  of  the  NANP,  and 
conduct  initial  dispute  resolution  of  all 
issues.  The  NANP  Administrator  will 
process  number  resource  applications 
and  maintain  administrative  numbering 
databases.  Details  and  additional 
activities  of  the  NANP  Administrator 
are  to  be  determined  by  the  NANC.  The 
Commission  will  oversee  the  NANC, 
with  participation  firom  other  NANP 
member  coimtries.  The  NANC  will 
select  the  NANP  Administrator. 

The  Order  concludes  that  the  NANP 
Administrator  should  be  a  single,  non- 
government entity  that  is  not  closely 
identified  with  any  particular  industry 
segment.  The  new  NANP  Administrator 
should  take  over  the  NANP 
administration  functions  ciurently 
performed  by  Bellcore.  The  functions 
associated  with  CO  code  administration, 
currently  performed  by  the  dominant 
local  exchange  carrier  in  each  area  code, 
will  be  centralized  and  performed  by 
the  new  NANP  Administrator.  The 
Order  states  that  the  Commission  can 
and  should.impOte  fees  to  recover  its 
costs  of  regulating  numbering  resources 
and  determines  that  the  costs  of  the  new 
NANP  Administrator  should  be 
recovered  by  charging  each 
communications  provider  a  fee  based  on 
its  gross  revenue.  Finally,  the  Order 
establishes  a  transition  schedule  to 
achieve  the  new  structure  for  overall 
number  administration. 

The  Order  does  not  address  various 
other  issues  raised  in  the  NOI  and  the 
NPRM  .  These  issues  were  considered 
unrelated  to  the  structure  for  overall 
number  administration. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980,  5  U.S.C.  601,  et  seq.,  the 
Commission's  final  analysis  in  this 
Order  is  as  follows: 

L  Need  and  Purpose  of  This  Action 

This  Report  and  Order  addresses 
comments  filed  in  response  to  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
concerning  administration  of  the  North 
American  Numbering  Plan.  The 
decisions  and  policies  are  necessary  to 


ensure  sn  efficient  adminisfratiQn  of 
numbering  resources. 

After  evaluating  the  comments  and 
reply  comments  in  this  proceeding,  and 
further  examination  of  the  impact  of  any 
rule  changes  on  small  entities,  the 
Commission  finds  that  the  decisions 
and  policies  established  in  this 
proceeding  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  business  entities,  as 
defined  by  Section  601(3)  of  the 
Regulatory  Flexibility  Act.  While  the 
decisions  and  policies  adopted  in  this 
proceeding  apply  to 
telecommunications  corporations  of  all 
sizes  that  are  now  assigned  telephone 
numbers  or  that  may  in  the  future  seek 
such  assignments,  the  impact  on  small 
business  entities  served  by  these 
corporations  and  on  small 
telecommimications  companies  will  not 
be  significant. 

n.  Summary  of  Issue  Raised  by  the 
Public  Comments  in  Response  to  the 
Initial  Regulatmy  Flexibility  Analysis 

No  comments  were  submitted  in 
direct  response  to  the  Initial  Regulatory 
Flexibility  Analysis. 

m.  Significant  Alternatives  Considered 

The  NPRM  requested  comments  on 
several  issues.  The  Commission  has 
considered  all  comments  and  has 
determined  that  its  numbering  policies 
are  best  served  by  the  policies  adopted 
herein. 

Ordering  Clauses 

1.  Accordingly,'  h  is  Ordered,  that 
pursuant  to  authority  contained  in 
Sections  1, 4(i),  4(j),  7,  201-205  and  403 
of  the  Commimications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 154(i),  154(j), 
157.  201-205,  and  403.  that  the 
decisions  and  poUcies  adopted  herein 
shall  be  effective  on  August  28, 1995. 

List  of  Subjects  in  47  CFR  Part  1 

Conununications  common  carriers. 
Telecommunications. 

Federal  Communications  Commission. 

WUliam  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  95-18453  Filed  7-27-95;  8:45  am) 
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47  CFR  Part  73 

[MM  Doctet  No.  92-291;  RM-«133] 

Radio  Broadcasting  Services; 
Cambridge  and  St  Michaels,  MO 

AQENCY:  Federal  Communications 
Commission. 


ACTION:  Final  rule;  petition  for 
reconsideration. 

SUMMARY:  The  Commission  denies  the 
petition  filed  by  CWA  Broadcasting,  Inc. 
for  reconsideration  of  the  Report  and 
Order  in  MM  Dodcet  92-291,  59  FR 
32177,  June  22, 1994.  hi  tiiat 
proceeding,  CWA  Broadcasting,  Inc.,  the 
permittee  of  Station  WFBR,  Cambridge, 
Maryland,  requested  the  reallotment  of 
Channel  232A  to  St.  Michaels, 
Maryland,  and  modification  of  the 
construction  permit  for  Station  WFBR  to 
specify  St  Michaels  as  the  new 
community  of  license.  The  proposal  was 
denied  because  it  violated  a  poUcy  that 
the  Commission  will  not  accept 
petitions  to  change  the  community  of 
license  before  or  during  the  first  year  of 
station  operation  when  a  permittee  or 
Ucensee  received  in  a  comparative 
hearing  a  dedsionally  significant 
preference.  CWA  has  not  shown  that 
this  policy  was  improperly  applied  to 
its  rulemaking  proposal. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

Federal  Communications  Commission. 

Douglas  W.  Wflhbiak, 

Chief,  Policy  and  Rules  Division.  Mass  Media 

Bureau. 

IFR  Doc.  95-18559  Filed  7-27-95;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  92-247;  RM-8098] 

Radio  Broadcasting  Services; 
Chrtetlansted.  VI 

AGENCY:  Federal  Commimications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Clayton  Knight,  allots 
Channel  285A  at  Christiansted,  Virgin 
Islands,  as  its  fifth  local  commercial  FM 
transmission  service.  See  57  FR  55216, 
November  24, 1992.  Channel  285A  can 
be  allotted  to  Christiansted  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
8.0  kilometers  (5.0  miles)  west.  The 
coordinates  for  Channel  285A  at 
Christiansted  are  North  Latitude  17-45- 
00  and  West  Longitude  64-46-50.  With 
this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  September  8. 1995.  The 
window  (>eriod  for  filing  applications 
will  open  on  September  8,  1995,  and 
close  on  October  10, 1995. 


FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPtEMBITARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  92-247. 
adopted  July  14, 1995,  and  released  July 
25, 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
bu^ess  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  International  Transcription 
Service,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  iHtMdcasting. 

Part  73  of  titie  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART73-{AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sections  303, 48  StaL,  as 
amended,  1082;  47  U.S.C  154,  as  amended. 

f  73.202   [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Virgin  Islands,  is 
amended  by  adding  Qiannel  285A  at 
Christiansted. 

Federal  Communications  Commission. 

Andrew  J.  Khodes, 

Acting  Chief,  Allocations  Branch.  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

(FR  Doc.  95-18560  Filed  7-27-Q5;  8:45  am] 

BiuMa  oooc  •n»-ei-# 


47  CFR  Part  73 

[MM  Oodwt  No.  93-320;  RM^B407] 

Radio  Broadcasting  Services;  Ellison 
Bay.WI 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petition  for 

reconsideration. 

summary:  The  Commission  denies  the 
petition  filed  by  The  Eden  Broadcast 
Group  ("petitioner")  for  reconsideration 
of  the  Report  tmd  Order  in  MM  Docket 
No.  93-320, 59  FR  28014,  May  31, 1994. 
The  Report  and  Order  denied  the 
allotment  of  Channel  223A  to  Ellison 
Bay,  Wisconsin,  as  Ellison  Bay  does  not 
qualify  as  a  community  for  allotment 
ptuposes.  As  petitioner  has  provided  no 
new  information  which  would  show 


commuiuty  status,  there  is  no  basis  to 

set  aside  our  earUer  action  denying  the 

allotment  of  an  FM  channel  at  Ellison 

Bay. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 

Bureau,  (202)  418-2180. 

Federal  Communications  Commission. 

DoiiglaaW.Wrt)bink. 

Chief  Policy  and  Rules  Division.  Mass  Media 

Bureau. 

IFR  Doc  95-18562  Filed  7-27-95;  8:45  am) 

BHJJNQ  cooc  STIS-St-r 


47  CFR  Part  73 

[MM  Docket  No.  94-122;  RM-8S13] 

Radio  Broadcasting  Services;  Atlantic 
and  Qlenwood,  lA 

agency:  Federal  Communications 
Commission. 

action;  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Valley  Broadcasting,  Inc., 
reallots  Channel  279C  from  Atiantic  to 
Glenwood,  Iowa,  as  its  first  local  aural 
service,  and  modifies  the  license  of 
Station  KXKT  to  specify  Glenwood  as 
its  community  of  license.  See  59  FR 
54545,  November  1, 1994.  Channel  279C 
can  be  allotted  to  Glenwood  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
24.6  kilometers  (15.3  miles)  ncnlh  to 
accommodate  petitioner's  desired 
transmitter  site.  The  coordinates  for 
Channel  279C  at  Glenwood  are  41-15- 
49  North  Latitude  and  95-46-21  West 
Longitude.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  September  8, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPtEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  94-122, 
adopted  July  14, 1995,  and  released  July 
25, 1995.  The  full  text  of  tiiis 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
hic,  (202)  857-3800,  2100  M  Street, 
NW.,  Suite  140,  Washington,  DC  20037. 

List  of  Sdb)ects  in  47  CFR  Part  73 

Radio  broadcasting. 


Part  73  of  titie  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
folloMTs: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303, 48  SUt,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

{73.202    [Anwnded] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Iowa,  is  amended  by 
removing  Atlantic,  Channel  279C  and 
adding  Glenwood,  Channel  279C. 

Federal  Communications  Commission. 
Andrew  ).  Rhodes, 

Acting  Chief  Allocations  Branch.  Policy  and 
Rules  Division.  Mass  Media  Bureau. 
(FR  Doc.  95-18564  Filed  7-27-95;  8:45  am) 
MLUNQ  oooc  sna-oi-F 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Chapter  III  and  Parts  325, 350, 
382. 385, 387, 390, 391. 392. 395.  396, 
and  397 

RIN  2125-AD66 


Zero  Base  Review  of  the  Federal  Motor 
Carrier  Safety  Regulations;  Correcting 
Amendments 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 

ACTION:  Final  rule;  correcting 
amendments. 

SUMMARY:  The  FHWA  is  making 
technical  corrections  to  keep  the  Federal 
Motor  Carrier  Safety  Regulations 
accurate  and  up  to  date.  This 
rulemaking  action  is  one  part  of  the 
FHWA's  Zero  Base  Regulatory  Review. 
EFFECTIVE  DATE:  July  28, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  C.  Chandler,  Office  of  Motor 
Carrier  Research  and  Standards,  (202) 
36&-5763,  or  Mr.  Charles  E.  Medalen, 
Office  of  the  Chief  Counsel.  (202)  366- 
1354,  Federal  Highway  Administration, 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t,  Monday  through 
Friday,  except  Federal  hoUdays. 

SUPPtEMENTARY  INFORMATION: 

Background 

The  first  Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  were 
promulgated  in  1937,  and  have  been 
amended  many  times  since  then.  In 
September  1992,  the  FHWA  began  a 
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comprehensive  multi-year  project  to 
develop  modem,  uniform  safety 
regulations  that  are  up  to  date,  clear, 
concise,  easier  to  understand,  and  more 
performance-oriented.  This  project  has 
been  named  the  "Zero  Base  Regulatory 
Review." 

Upon  the  announcement  of  the  first 
four  public  outreach  sessions  in  the 
Fadoral  Register  (57  FR  37392)  on 
August  18, 1992,  the  FHWA  opened 
public  docket  No.  MC-92-33  to  allow 
interested  parties  who  were  imable  to 
attend  an  outreach  session  the 
opportunity  to  make  comments  and 
recommendations  for  the  improvement 
of  the  FMCSRs.  The  FHWA  has 
completed  an  extensive  review  of  the 
FMCSRs  and  has  identified  technical 
changes  that  are  needed  to  correct  errors 
and  obsolete  references.  The  corrections 
are  discussed  below. 

Terminology  Changes 

In  chapter  m.  the  words  "he,"  "his," 
"him,"  and  "himself'  are  used  where 
there  is  no  intention  to  exclude  the 
feminine  gender.  The  words  "he/she," 
"his/her,"  "him/her,"  and  "himself/ 
herself,"  respectively,  would  be  more 
appropriate.  In  chapter  m,  the  words 
"he,"  "his,"  "him."  and  "himself  are 
being  replaced  with  the  words  "he/she," 
"his/her."  "him/her,"  and  "himself/ 
herself,"  respectively,  in  all  instances 
except  in  the  phrases  "he  or  she,"  "his 
or  her,"  and  "him  or  her."  The  rule  in 
§  390.7(a)(3)  that  words  in  part  325  of 
subchapter  A  and  in  subchapter  B 
imparting  the  masculine  gender  include 
the  feminine  gender  is  being  removed. 

In  parts  390.  391,  392,  and  395,  the 
term  "vehicle"  is  used  where  "motor 
vehicle"  or  "commercial  motor  vehicle" 
would  be  more  precise.  The  term 
"vehicle"  in  all  instances  has  been 
removed  or  replaced  either  with  "motor 
vehicle"  or  "commercial  motor 
vehicle,"  whichever  is  appropriate.  In 
addition,  the  term  "motor  vehicle"  is 
often  used  in  these  parts  where 
"commercial  motor  vehicle"  would  be 
more  precise.  The  term  "motor  vehicle" 
has  been  replaced  with  "conunercial 
motor  vehicle"  wherever  appropriate. 

There  are  numerous  places  in  chapter 
ni  of  title  49,  CFR,  where  the  OffiOe  of 
Motor  Carriers  is  mentioned  by  its 
former  name,  the  Bureau  of  Motor 
Carrier  Safety.  The  FHWA  is  making  a 
nomenclature  change  to  correct  these 
obsolete  names. 

Tires  (Section  325.93) 

The  introductory  paragraph  of 
§  325.93(b)  refers  to  the  Director  of  the 
Biueau  of  Motor  Carrier  Safety,  a 
position  that  no  longer  exists,  when  it 
should  refer  to  the  Associate 


Administrator  for  Motor  Carriers. 
Section  325.93(b)  is  being  amended  to 
correct  this  reference. 

Definitions  (Section  350.3) 

The  d^nition  of  motor  carrier  in 
$  350.3  does  not  include  a  private  motm 
carrier  of  passengers.  The  FHWA 
published  a  final  rule,  "Private  Motor 
Carriers  of  Passengers,"  on  February  23, 

1994,  which  made  private  motor  carriers 
of  passengers  involved  in  interstate 
transportation  subject  to  the  FMCSRs 
(with  certain  exceptions)  [59  FR  8748]. 
This  rule  became  effective  on  January  1, 

1995.  Since  private  motor  carriers  of 
passengers  are  now  subject  to  the 
FMCSRs  and  part  350  prescribes 
requirements  for  Federal  assistance  to 
the  States  for  programs  to  adopt  and 
enforce  the  FMCSRs,  the  definition  of 
motor  carrier  in  §  350.3  is  being 
amended  to  cross-reference  the 
definition  of  motor  carrier  in  §  390.5 
which  was  revised  by  the  February  23, 
1994,  final  rule. 

Tolerance  Guidelines  for  Adopting 
Compatible  State  Rules  and  Regulations 
(Part  350.  app.  C) 

In  part  350,  appendix  C,  paragraph 
3(e),  there  is  an  error  in  the  reference  to 
the  100  air-mile  radius  exemption.  This 
exemption  was  moved  from  §  395.8G)  to 
§  395.1(e)  on  July  30, 1992  (57  FR 
33638,  at  33647].  A  technical  correction 
is  being  made  to  include  the  proper 
regulatory  citation  for  the  exemption. 

Controlled  Substances  and  Akohol  Use 
and  Testing;  Authority 

Citation  (Part  382) 

The  authority  citation  for  Part  382  is 
being  amended  to  indiide  "49  U.S.C 
31133"  which  pertains  to  the  general 
powere  of  the  Secretary  of 
Transportation. 

Safety  Fitness  Procedures;  Failure  to 
Report  (Section  385.23) 

Section  385.23  incorrectly  refers  to 
itself  as  the  source  of  the  requirement 
that  a  motor  carrier  operating  in 
interstate  or  foreign  commerce  file  a 
Motor  Carrier  Identification  Report.  This 
requirement  is  foimd  in  §  385.21. 
Section  385.23  is  being  amended  to 
correct  this  error. 

Financial  Responsibility  Required 
(Section  387.31) 

Section  387.31(b)(3)  provides  an 
exception  allowing  Mexican  motor 
carriers  to  meet  the  minimum  financial 
responsibility  requirements  by  obtaining 
the  required  amount  of  insurance 
coverage  for  periods  of  24  houre  or 
longer  from  insiirers  that  meet  the 
requirements  of  §  387.35.  Section 


387.31(b)(3)(i)  requires  Mexican  motor 
carriers  so  insured  to  have  a  copy  of  the 
certificate  of  registration,  issued  by  the 
Interatate  Commerce  Commission,  in 
each  of  its  buses.  Since  the  certificate 
requirement  applies  only  to  foreign 
motor  carriers  and  foreign  motor  private 
carriers  "of  property"  [49  U.S.C 
10530(b)(1).  (2)1.  Mexican  passenger 
carriers  are  not  required  to  apply  for  a 
certificate  of  registration  for  entry  into 
the  United  States.  Therefore. 
§  387.31  (b)(3)(i)  is  being  removed. 

Federal  Motor  Carrier  Safety 
Regulations;  General  Definitions 
(Section  390.5) 

There  is  an  error  in  the  definition  of 
employee.  Paragraph  (d)  of  the 
definition  reads  "Any  individual,  other 
than  an  employee  *  *  *."  The  statutory 
definition  [formerly  49  U.S.C.  App. 
2503(2)(D),  now  recodified  in  slightly 
different  language  at  49  U.S.C.  31132(2)] 
reads  "Any  individual,  other  than  an 
employw  •  •  •  ."  The  regulatory 
la^uage  is  being  corrected. 

The  citation  in  the  definition  of 
Exempt  intracity  zone  is  out  of  date.  The 
section  referred  to  in  this  definition 
(§  390.3(g))  was  removed  on  March  24, 
1989  (54  FR  12200]  and  replaced  with 
language  required  by  statute  (49  U.S.C. 
31136(f),  formerly  49  U.S.C.  App. 
2505(h)].  That  language  is  codified  at 
$  391.2(d)  and  the  definition  of  Exempt 
intracity  zone  is  being  corrected  to  refer 
to  that  section. 

The  definition  of  Principal  place  of 
business  refan  to  the  records  required 
by  parts  387,  390,  391,  395,  and  396. 
llie  records  required  by  part  396  must 
be  maintained  where  the  motor  vehicle 
is  either  housed  or  maintained 
(§  396.3(c)),  not  at  the  principal  place  of 
business.  Therefore.  tUs  reference  to 
part  396  is  being  removed. 

The  FHWA  published  a  final  rule.* 
"Controlled  Substances  and  Alcohol 
Use  and  Testing,"  on  February  15, 1994, 
which  added  part  382  to  the  FMCSRs 
[59  FR  7484,  at  7505].  Section 
382.401(d)  requires  all  records  required 
by  part  382  to  be  made  available  for 
inspection  at  the  employer's  principal 
place  of  business  within  two  business 
days  after  a  request  has  been  made  by 
an  authorized  official  of  the  FHWA.  A 
reference  to  these  recordkeeping 
requirements  is  being  added  to  the 
definition  of  Principal  place  of  business. 

Locations  of  Regional  Motor  Carrier 
Safety  Offices  (Section  390.27) 

The  title  of  §  390.27  requires  a 
technical  correction.  The  Office  of 
Motor  Carrier  Safety  has  been  renamed 
the  Office  of  Motor  Carriers.  Tho^tle  of 
§  390.27  is  being  changed  to  read 


"Locations  of  regional  offices  of  motor 
carriers"  to  reflect  this  name  change. 

Genfiral  Exemptions  (Section  391.2); 
Disqualification  of  Driven  (Section 
391.15) 

Section  391.2(c)  contains  a  general 
exemption  from  the  rules  in  part  391  for 
certain  farm  vehicle  driven.  This 
general  exemption  does  not  apply  to  a 
ferm  vehicle  driver  of  an  artioUated 
(combination)  motor  vehicle  that  has  a 
gross  weight,  including  load,  of  more 
than  10,000  pounds,  lihis  exception  to 
the  general  exemption  requires  a 
technical  correction.  The  jurisdicticm  of 
the  FHWA  depends  on  the  gross  vehicle 
weight  rating  (GVWR)  or  gross  ■ 
combination  weight  rating  (GCWR),  not 
the  gross  weight,  of  a  motor  vehicle. 
Section  391.2(c)  is  being  amended  to 
state  that  the  rules  in  part  391  do  not 
apply  to  a  farm  vehicle  driver  except  a 
farm  vehicle  driver  who  drives  an 
articulated  (combination)  "commercial 
motor  vehicle."  A  GVWR  or  GCWR  of 
10,001  or  more  pounds  is  included  in 
the  definition  of  a  commercial  motor 
vehicle  in  §  390.5. 

The  citation  for  the  Hazardous 
Materials  Transportation  Act  in 
§§  391.2(d)(4)  and  391.15(d)(2)(iv)  is 
obsolete  because  49  U.S.C.  app.  1801- 
1813  were  recodified  at  49  U.S.C.  5101 
et  seq.  These  references  are  being 
amended. 

(Salifications  of  Drivers  (Section 
391.11) 

Section  391.11(b)(7)  requires  a 
commercial  motor  vehicle  driver  to  have 
a  ciurenUy  vaUd  commercial  motor 
vehicle  operator's  license  issued  only 
from  one  State  or  jiuisdiction.  It 
contains  an  exception  not  effective  after 
December  31, 1989.  Since  this  date  has 
passed,  the  exception  is  obsolete  and  is 
being  removed. 

Disqualification  of  Drivers  (Section 
391.15);  Physical  Qualifications  for 
Drivers  (Section  391.41);  Drugs  and 
Other  Substances  (Section  392.4) 

The  footnotes  to  §§  391.15(c)(2)(ii) 
and  (iii).  391.4l(b)(12),  and  392.4(a)(1) 
mention  that  a  Ust  of  Schedule  I  drugs 
and  other  substances  can  be  obtained  by 
writing  the  "Director,  Office  of  Motor 
Carrier  Standards"  or  a  "Regional  Office 
of  Motor  Carrier  and  Highway  Safety  of 
the  Federal  Highway  Administration." 
The  current  names  for  these  offices  are 
the  "Office  of  Motor  Carrier  Research 
and  Standards"  and  "Regional  Office  of 
Motor  Carriers  of  the  Federal  Highway 
Administration,"  respectively,  and  the 
footnotes  are  being  changed 
accordingly. 


Examinations  and  Tests;  Subp<nt  D 
Heading  (Part  391) 

The  heading  of  subpart  D  of  part  391 
requires  a  technical  correction.  The 
FHWA  pubUshed  a  final  rule,  "Removal 
of  Obsolete  and  Redimdant  Regulations 
and  Appendices,"  on  November  23, 
1994,  which  removed  the  requirements 
related  to  the  written  examination, 
§§  391.35  and  391.37.  Subpart  D  of  part 
391  now  contains  only  the  requirements 
related  to  the  road  test,  §§  391.31  and 
391.33.  Therefore,  the  heading  of 
subpart  D  of  part  391  is  being  changed 
to  read  'Tests." 

Medical  Examination;  Certificate  of 
Physical  Examination  (Section  391.43) 

Section  391.43(g)  contains  the 
mandatory  form  for  a  medical 
examiner's  certificate.  Previous  forms 
are  allowed  to  be  used  until  depleted, 
but  no  later  than  November  8, 1994, 
provided  the  medical  examiner  writes 
down  all  required  information.  Since 
this  date  has  passed,  this  provision  in 
§  391.43(g)  is  obsolete  and  is  being 
removed. 

Resolution  of  Conflicts  of  Medical 
Evaluation  (Section  391.47) 

The  term  "Director"  referred  to  in 
§  391.47(c)  through  (f)  is  the  Director  of 
the  Biueau  of  Motor  Carrier  Safety,  a 
position  that  no  longer  exists. 
Determinations  of  a  driver's  medical 
qualification  in  cases  of  conflicting 
medical  evaluations  are  now  made  by 
the  Director,  Office  of  Motor  Carrier 
Research  and  Standards.  All  references 
to  "Director"  in  §  391.47  have  been 
replaced  with  "Director,  Office  of  Motor 
Carrier  Research  and  Standards." 

Drivers  of  Articulated  (Combination) 
Farm  Vehicles  (Section  391.67) 

Section  391.67(d)  exempts  a  farm 
vehicle  driver  who  is  at  least  18  years 
old  and  operates  an  articulated 
commercial  motor  vehicle  from  the 
requirements  to  be  medically  examined 
and  to  have  a  medical  examiner's 
certificate  on  his/her  person  until 
January  1. 1973.  Since  this  date  has 
passed,  §  391.67(d)  is  obsolete  and  is 
being  removed. 

Private  Motor  Carriers  of  Passengers 
(Nonbusiness)  (Section  391.68) 

Section  391.68(b)  exempts  a  private 
motor  carrier  of  passengers  (business) 
driver  from  the  rules  in  part  391  relating 
to  road  tests  (subpart  D).  This 
exemption  is  in  a  section  which  should 
only  contain  exemptions  for  private 
motor  carriers  of  passengers 
(nonbusiness).  It  is  also  redimdant 
because  §  391.73  exempts  private  motor 
carriers  of  passengers  (business)  from 


the  road  test  requirements.  Therefore, 
$  391.68  is  being  amended  by  removing 
the  paragraph  (a)  designaticm, 
redesignating  paragraphs  (a)(1)  through 
(a)(6)  to  read  as  (a)  through  (f). 
reitpectively.  and  removing  paragraph 
(b). 

Definitions  (Section  395.2) 

The  FHWA  pubUshed  a  final  rule. 
"Removal  of  Obsolete  and  Redimdant 
Regulations  and  Appendices,"  on 
November  23, 1994,  which  removed 
paragraph  (6)  and  redesignated 
paragraphs  (7)  through  (9)  of  the 
definition  of  On  duty  time  in  §  395.2  as 
paragraphs  (6)  through  (8),  respectively 
[59  FR  60319,  at  60323 ]>  Paragraph  (10) 
of  the  definition  of  On  duty  time  was 
not  appropriately  redesignated  as 
paragraph  (9).  The  definition  of  On  duty 
time  is  being  amended  accordingly. 

Maximum  Driving  and  On-duty  Time 
(Section  395.3) 

The  title  of  §  395.3  requires  a 
technical  correction.  Section  395.3(b) 
formerly  stated  that  no  driver  shall  be 
on  duty  in  excess  of  60  hours  in  any 
period  of  7  consecutive  days  or  70  hours 
in  any  period  of  8  consecutive  days 
(except  driver  salespersons).  The  FHWA 
published  a  final  rule  on  October  30. 
1987.  which  amended  §  395.3(b)  to 
allow  a  driver  to  perform  nondriving 
duties  after  reaching  60  hours  of  on  duty 
time  in  7  consecutive  days  or  70  houra 
of  on  duty  time  in  8  consecutive  days, 
but  prohibited  a  driver  to  drive  a 
conunercial  motor  vehicle  after  reaching 
tiiis  limit  [52  FR  41718,  at  41721]. 
The  FMCSRs  no  longer  limit  how  long 
a  driver  may  remain  on  duty.  The  titie 
of  §  395.3  is  being  changed  to  read 
"Maximum  Driving  Time"  to  reflect  this 
amendment. 

The  FMCSRs  have  always  prohibited 
a  motor  canier  from  permitting  or 
requiring  a  driver  to  violate  the  hours  of 
service  regulations.  In  addition,  the 
FMCSRs  previously  prohibited  a  driver 
from  violating  the  hours  of  service 
regulations.  'Hie  latier  prohibition  was 
inadvertenUy  omitted  when  §  395.3  was 
amended  on  July  30. 1992  [57  FR  33638, 
at  33649).  The  FHWA  is  therefore 
amending  §  395.3(b)  to  make  it  clear  that 
a  driver  is  personally  prohibited  bom 
driving  a  commercial  motor  vehicle 
after  having  been  on  duty  60  hours  in 
any  7  consecutive  days  or  70  hours  in 
any  8  consecutive  days. 

Driver's  Record  of  Duty  Status  (Section 
395.8) 

The  references  in  §  395.8(h)  (2).  (3), 
and  (4)  to  §  395.2  (f).  (b),  and  (a), 
respectively,  are  obsolete.  Section 
395.8(h)  (2),  (3),  and  (4)  should  refer  to 
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§  395.2  because  lettered  paiagraphs  for 
specific  definitians  were  removed  on 
July  30, 1992  {57  PR  33638.  at  33648- 
33649].  These  references  are  being 
amended  accordingly. 

The  tenn  "vehicle  condition  reports" 
is  used  in  the  graph  grid  illustration 
after  §  395.8(k)(2).  However,  the  term 
"driver  vehicle  inspection  report"  is  the 
appropriate  term.  The  fonner  is  being 
replaced  with  the  latter. 

Automatic  On-Board  Recording  Devices 
(Section  395.15) 

Section  395.15  contains  various 
provisions  related  to  the  use  of 
autcHnatic  on-board  recording  devices. 
The  requirements  of  §§  395.15(i)(4)  and 
(i)(7)  became  effective  on  October  2, 
1989.  Since  this  date  has  passed,  the 
words  "No  later  than  October  2, 1969" 
are  unnecessary  and  are  being  removed. 

Equivalent  to  Periodic  Inspection 
(Section  396.23) 

The  first  sentence  of  §  396.23(a) 
incorrectly  references  the  requirements 
of  §  393.17.  This  sentence  should  refer 
to  §  396.17.  and  §  396.23(a)  is  being 
amended  accordingly. 

Application  of  the  Rules  in  This  Part 
(Section  397.1) 

Section  397.1(a)  refers  to  "paragraph 
(c)  of  this  section."  which  does  not 
exist.  Section  397.1(c)  was  removed  on 
May  19, 1988  [53  FR  18042,  at  18058). 
but  the  reference  to  paragraph  (c)  in 
paragraph  (a)  was  not  revised. 
Therefore.  §  397.1(a)  is  amended  by 
removing  the  phrase  "Except  as 
provided  in  paragraph  (c)  of  this 
section." 

Special  Agents  (Appendix  B  to 
Subchapters) 

Paragraph  3  of  appendix  B  to 
subchapter  B  defines  the  term  "special 
agent."  in  part  by  listing  the  FHWA's 
statutory  authority  to  regulate  motor 
carrier  safety.  The  list  is  out  of  date,  and 
is  therefore  being  amended  to  reflect  the 
agency's  ciurent  authority  and  the 
recmt  recodification  of  title  49.  United 
States  Code.  Paragraph  3  also  refers  to 
the  Director  of  the  Bureau  of  Motw 
Carrier  Safety,  a  position  that  no  longer 
exists,  when  it  should  refer  to  the 
Associate  Administrator  for  Motor 
Carriers.  Paragra;^  3  is  being  amoided 
to  correct  this  reference. 


This  final  ruk  makfss  only  miliar, 
technical  crarectioas  to  A»  Federal 
MotOT  Carrier  Safety  RagukboBS.  TWe 
rule  defeles  a  pfovisioa  fer  which  tiMra 
is  BO  autbeii^, 
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outdated  language  with  terms  more 
consistent  with  current  statutory 
authority.  Substantive  regidatory 
standards  are  not  changed  in  any  way. 
Therefore,  the  FHWA  finds  good  cause 
to  adopt  the  rule  without  prior  notice  or 
opportunity  for  public  comment  [5 
U.S.C.  553(b)I.  The  DOT's  regulatory 
pohdes  and  procedures.also  authorize 
promulgation  of  the  rule  without  prior 
notice  because  it  is  anticipated  that  such 
action  would  not  result  in  the  receipt  of 
useful -information.  The  FHWA  is 
making  the  rule  effective  upon 
publication  in  the  Federal  Register 
because  it  imposes  no  new  burdens  and 
merely  ccarects  or  clarifies  existing 
regulations  (5  U.S.C  553(d)l. 

Executive  Order  12866  (Regulatory 
Planniiig  and  Review)  and  DOT 
Regulatory  Pirikies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  Since  this  nilemaking 
action  makes  only  technical  corrections 
to  the  ciirrent  regulations,  it  is 
anticipated  that  the  economic  impact  of 
this  rulemaking  will  be  minimal; 
therefore,  a  full  regulatory  evaluation  is 
not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  effects  of  this 
rule  on  small  entities.  Based  on  the 
evaluation,  and  since  this  rulemaking 
action  makes  only  technical  corrections 
to  the  CTurent  regulations,  the  FHWA 
hereby  certifies  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 

Executive  Order  12612  (Federalism 
Asaeaanoit) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

Exaralhre  OnUr  12372 
(latsigei  n  BWiWlel  Revkiw) 

Catalog  of  Federal  Doaiestic 
Assistance  Piopam  Number  20.217, 
Motor  Carrier  Safety.  The  regulatiaas 
impleaaeBtHig  Executive  Order  12372 
fsgwAiaf  iataigoveiaaMatal 
cnaswHatiwi  ea  Federal  i 
acttvittas  ^p^  to  lys  I 


Paperweric  Redactiea  Act 

This  action  does  not  contain  a 
collection  of  infoimaticm  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980. 44  U.S.C.  3501 
etseq. 

National  EaviroaaMntal  Ptrficy  Act 

The  agmcy  has  anal3^zed  this  action 
for  the  purpose  of  the  National 
Environmfflxtal  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regolatifla  Identification  Number 

A  regulation  identification  nujnber 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  R^ulations.  The  Regulatory 
biformation  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  eadi  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  refermce  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Parts  325, 
350. 382, 385, 387, 390, 301,  392, 305, 
396,  and  397 

Highway  safety.  Highways  and  roads. 
Motor  carriers.  Motor  vehicle  safety. 

Issued  on:  July  19, 1995. 
Rodney  E.  Slater. 
Federal  Highway  Administrator. 

In  consideration  of  the  foregoing  and 
under  the  authority  of  42  U.S.C.  4917 
and  49  U.S.C  104. 501  et  seq..  521  et 
seq..  5101  et  seq..  5113,  5901  et  seq., 
31101-31104,  31108.  31131  et  seq.. 
31161,  31301  et  seq.,  31501  et  seq.;  and 
49  CFR  1.48.  the  FHWA  amends  title  49. 
Code  of  Federal  Regulations.  Chapter  m. 
as  follows: 

CHAPTER  M— (AMENDED] 

1.  Chapter  m  is  amended  by 
substituting  the  term  "he/she"  for  each 
appearance  of  the  word  "he"  in  the 
chapter  except  in  the  phrase  "he  or 
she." 

2.  Chapter  m  is  amended  by 
substituting  the  term  "his/her"  for  each 
appearance  of  the  w(»d  "his"  in  the 
cJiapter  except  in  the  phrase  "his  or 
her." 

3.  Ckqiter  ID  is  aaoended  by 
substitutiBg  the  term  "hiai/her"  for  each 
aspeeiaaoe  of  the  word  "him"  in  the 
(saptOT  except  is  the  phrase  "him  or 
her." 


§}  325.13, 388.5.  and  Appendix  B 
[Amendedl 

5.  In  the  list  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
title  indicated  in  the  middle  column 
wherever  it  appears  in  the  section,  and 
add  the  title  indicated  in  the  right 
colimm: 
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6.  Section  325.93  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S32SJ3    Tlrea. 

•        •        «        •        * 

(b)  Paragraph  (a)  of  this  section  does 
not  apply  to  a  motor  vehicle  operated  on 
a  tire  having  a  tread  pattern  of  the  type 
specified  in  that  paragraph,  if  the  motor 
carrier  who  operates  the  motoi;  vehicle 
demonstrates  to  the  satisfaction  of  the 
Associate  Administrator  for  Motor 
Carriere  or  his/her  designee  that  either — 

(1)  The  tire  did  not  have  that  type  of 
tread  pattern  when  it  was  originally 
manufactured  or  newly  remaniifectured; 
or 

(2)  The  motor  vehicle  generates  a 
maximum  soimd  level  reading  of  90 
dB(A)  or  less  when  measiued  at  a 
standard  test  site  for  highway  operations 
at  a  distance  of  15.3  meters  (50  feet)  and 
under  the  following  conditions: 

(i)  The  measurement  must  be  made  at 
a  time  and  place  and  imder  conditions 
specified  by  the  Associate 
Administrator  or  his/her  designee. 

(ii)  llie  motor  vehicle  must  be 
operated  on  the  same  tires  that  were 
installed  on  it  when  the  inspection 
specified  in  paragraph  (a)  of  this  section 
occurred. 

(iii)  The  motor  vehicle  miist  be 
operated  on  a  highway  having  a  posted 
speed  limit  of  mcue  than  56.3  kph  (35 
mph). 

(iv)  The  soimd  level  measurement 
must  be  made  while  the  motor  vehicle 
is  operating  at  the  posted  speed  limit. 

PART  350-{AMENDED] 

7.  The  authority  citation  for  part  350 
is  revised  to  read  as  follows: 

Autherity:  49  U.S.C.  31101-31104,  31108. 
31136,  31140-31141,  31161,  31310-31311, 
31502;  and  49  CFR  1.48. 


8.  In  part  350.  appendix  C,  paragraph 
3(e)  is  revised  to  read  as  follows: 

Appendix  C  to  Put  360— TdaraiKa 
Quidaiinaa  for  Adopting  Compatibia 
Stata  Rulaa  and  Regulations 

•  •       •       •       • 

3.  Tolerance  Guidelines  for  State  Rules  and 
Regulations  Where  the  U.S.  Department  of 
Transportation  Regulations  do  not  Apply 

•  •         *        «         * 

(e)  Regulatory  exemptions  based  on 
the  distance  a  motor  carrier  or  driver 
operates  fit>m  their  home  terminal  are 
not  deemed  to  be  compatible.  This 
prohibition  does  not  apply  to  those 
exemptions  already  contained  in  the 
Federal  Motor  Carrier  Safety 
Regulations  nor  to  the  extension  of  the 
mileage  radius  exemption  contained  in 
49  CFR  395.1(e)  from  100  to  150  miles. 

*  •        •        •        * 

9.  Section  350.3  is  amended  by 
revising  the  definition  for  Motor  carrier 
to  read  as  follows: 

13503    Definitions. 

*  •        *        •        • 

Motor  carrier  has  the  same  meaning 
such  term  has  in  §  390.5. 


PART  382— [AMENDED] 

10.  The  authority  citation  for  part  382 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  31133,  31136,  31301 
et  seq.,  31502;  and  49  CFR  1.48. 

PART  385-{AMENDED] 

11.  The  authority  citation  for  part  385 
is  revised  to  read  as  follows: 

Authority;  49  U.S.C  104.  504.  521(b)(5)(A), 
5113,  31136,  31144,  31502;  and  49  CFR  1.48. 

f  385.23    [Amended] 

12.  Section  385.23  is  amended  by 
removing  the  reference  "§  385.23"  and 
replacing  it  with  "§  385.21." 

PART  387— {AMENDED] 

13.  The  authority  citation  for  part  387 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C  31138  and  31139;  and 
49  CFR  1.48. 

§387.31    [Amended] 

14.  Section  387.31  is  amended  by 
removing  paragraph  [b)[3j(i]  and 
redesignating  paragraphs  (b)(3)  (ii)  and 
(iii)  as  paragraphs  (b)(3)  (i)  and  (ii). 
respectively. 

PART  390-{AMENDED] 

15.  The  authority  citation  for  Part  390 
is  revised  to  read  as  follows: 


Authority:  49  U.S.C  5901-5907,  31132, 
31133,  31136,  31502,  and  31504;  and  49  CFR 
1.48. 

16.  Section  390.5  is  amended  by 
revising  paragraph  (l)(iii)  of  the 
definition  of  Accident,  by  replacing  the 
word  "vehicle"  with  "motor  vehicle"  in 
two  places  in  the  definition  of  Chartm 
transportation  of  passengers;  by 
replacing  the  word  "vehicle"  with 
"motor  vehicle"  in  four  places  in  the 
definition  of  Commercial  motor  vehicle 
except  in  the  phrase  "gross  vehide 
weight  rating";  by  replacing  the  words 
"wheels  of  the  vehicle"  with  "wheels  of 
the  motor  vehicle"  in  the  definition  of 
Driveaway-towaway  operation;  by 
replacing  the  word  "vehicles"  with 
"motor  vehicles"  in  paragraph  (2)  of  the 
definition  of  Emergency;  by  replacing 
the  word  "vehicle"  with  "commercial 
motor  vehicle"  and  replacing  the 
reference  "§  390.3(g)"  with  "§  391.2(d)" 
in  the  definition  of  Exempt  intracity 
zone;  by  replacing  the  words  "vehicle" 
and  "motor  vehicle"  with  "commercial 
motor  vehicle"  in  four  places  in  the 
definition  of  Farm-to-market 
agricultural  transportation;  by  replacing 
the  words  "vehicle"  and  "motor 
vehicle"  with  "commercial  motor 
vehicle"  in  two  places  in  the  definition 
of  Farm  vehicle  driver,  by  replacing  the 
word  "vehicle"  with  "motor  vehicle"  in 
the  definition  of  Gross  combination 
weight  rating;  by  replacing  the  words 
"single  vehicle"  with  "single  motor 
vehicle"  in  the  definition  of  Gross 
vehicle  weight  rating;  by  replacing  the 
words  "transport  vehicle"  with 
"transport  motor  vehicle"  in  the 
definition  of  Hazardous  substance;  by 
replacing  the  word  "vehicle"  with 
"commercial  motor  vehicle"  in  two 
places  in  the  definition  of  Radar 
detector,  by  replacing  the  words 
"towing  unit"  and  "towing  vehicle" 
with  "towing  motor  vehicle"  in  four 
places  in  the  definition  of  Trailer,  by 
replacing  the  word  "motor  vehicle" 
with  "commercial  motor  vehicle"  in  the 
definition  of  Truck;  by  replacing  the 
word  "motor  vehicle"  with 
"commercial  motor  vehicle"  in  the 
definition  of  Truck  tractor  Section 
390.5  is  further  amended  by  revising  the 
definition  of  Employee  and  the 
definition  of  Principal  place  of  business 
to  read  as  follows: 

§390.5    Definitions. 

•        *        *        •        • 

Accident  means — 

(1)**  * 

(iii)  One  or  more  motor  vehicles 
incurring  disabling  damage  as  a  resiilt  of 
the  accident,  requiring  the  motor 
vehicle  to  be  transported  away  from  the 
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scene  by  a  tow  truck  or  other  motor 
vehicle. 

•  •        *        •        » 

Employee  means  any  individual, 
other  than  an  employer,  who  is 
employed  by  an  employer  and  who  in 
the  course  of  his  or  her  employment 
directly  afiiects  commercial  motor 
vehicle  saiisty.  Such  term  includes  a 
driver  of  a  commercial  motor  vehicle 
(including  an  independent  contractor 
while  in  the  course  of  operating  a 
commercial  motor  vehicle),  a  medianic, 
and  a  fireight  handler.  Such  term  does 
not  include  an  employee  of  the  United 
States,  any  State,  any  political 
subdivision  of  a  State,  or  any  agency 
establi^ed  under  a  compact  between 
States  and  approved  by  the  Congress  of 
the  United  States  who  is  acting  within 
the  course  of  such  emplojrment. 

*  •        *        *        • 

Principal  place  of  business  means  a 
single  location  designated  by  the  motor 
carrier,  normally  its  headquarters, 
where  records  required  by  parts  387, 
390,  391,  and  395  of  this  subchapter 
will  be  maintained  and  where  records 
required  by  part  382  must  be  made 
available  for  inspection  within  two 
business  days  after  a  request  has  been 
made  by  an  authorized  representative  of 
the  Federal  Highway  Adininistration. 
Provisions  in  this  subchapter  are  made 
for  maintaining  certain  records  at 


locations  other  than  the  principal  place 
of  business. 

•        •        *        •       • 

fSOar   (AntMidadl 

17.  Section  390.7(a)  is  amended  by 
removing  paragraph  (a)(3)  and 
redesignating  paragraph  (a)(4)  as 
paragraph  (a)(3). 

f39ai5   {Amanda^l 

18.  Section  390.15(b)(l)(vi)  is 
amended  by  replacing  the  word 
"vehicles"  with  "motor  vehicles." 

|39ai9    [Anwndad] 

19.  Section  390.19  is  amended  by 
replacing  the  words  "motor  vehicles" 
with  "commercial  motor  vehicles." 

f390L2l    [Amwidadl 

20.  In  §  390.21,  amend  paragraphs 
(b)(1),  (b)(2),  (b)(4),  (b)(5),  (c)(1),  (c)(3), 
(d),  (e)(1),  (e)(2)  introductory  text, 
(e)(2)(ii),  (e)(2)(iv)(B)(2).  (e)(2)(iv)(C), 
and  (e)(2)(v)  by  replacing  the  words 
"vehicle"  and  "motor  vehicle"  with 
"commercial  motor  vehicle." 

139023    [AmMMled] 

21.  Section  390.23(a)(3)(i)  is  amended 
by  replacing  the  word  "vehicles"  with 
"motor  vehicles." 

22.  Section  390.23(b)  is  amended  by 
replacing  the  words  "driver  or  vehicle" 
with  "driver  or  commercial  motor 
vehicle."     . 


138027    [AmMKM] 

23.  Section  390.27  is  amended  by 
revising  the  section  heading  to  read 
"Locations  of  regional  offices  of  motor 
earners.  . 

I38033    {AmMKMQ 

24.  Section  390.33  is  amended  by 
revising  the  section  heading  to  read 
"Commercial  motor  vehicles  used  for 
purposes  other  than  defined."  ;  and  by 
replacing  the  words  "motor  vehicle" 
with  "commercial  motor  vehicle"  in 
seven  places  in  the  text  of  the  section. 

PART  391— [AMENDED] 

25.  The  authority  citation  for  part  391 
is  revised  to  read  as  follows: 

Aodiority:  49  U.S.C.  504,  31133.  31136, 
and  31502:  and  49  CFR  1.48. 

H381-1. 381.11. 381.18. 381.21, 391.28. 
391.31, 391.33. 391.41, 391.43, 391.49, 
381.81, 391.81, 391.83, 391.68, 391.87, 
391.69, 391.71,  and  391.73    [Amended] 

26.  In  part  391,  make  nomenclature 
changes  as  follows: 

(a)  In  the  list  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
word  or  words  indicated  in  the  middle 
colunui  wherever  they  appear  in  the 
section,  and  add  the  words  indicated  in 
the  right  coliunn: 


Sedion 


391 .1 1  (a) 

391.11(b)  Mroduclory  paragraph 

391 .1 1  (b)(3)  

^JVI  ■  I  ^\v/\'J    •••••■■••■*••■••••••••••••••■>•■•■••■■■■■••••• 

391 .1 1  (bM5)  

391 .1 1  (b)(6)  

391 .1 1  (b)(9)  

391 .15(c)(2)(il)  -... 

391 .1 5(c)(2)(v) 

391 .21  (a) 

391 .21  (b)(5)  

391 31  (a) 

391 .31  (b) 

391.31(c)  JnktxJuctory  paragraph 

391 .31(c)(3)  

391.31(c)(4)  .„ 
391.31(c)(5)  .. 

391 .31  (c)(6)  

391 .31  (C)(7)  

391 .31  (c)(8)  

391.33(a)  Mroduclory  paragraph 

391  J3(a)(1)  

391 .33(a)(1 ) 

391 .41  (a) 

391 .41  (b)  imroduclofy  paragraph 

3?i.4i(b)(2)(lO 

391.41(b)(5)  .. 
391.4104(8)  .. 
381.41(bK7)  .. 
391.41(b)(8)  .. 
381.41(1^)  . 


Remove 


Motor  vehides 

Motor  vehicte  (in  four  places) 

IM^nDi  VoiH^Mv  ■■■■•••■■■•••••*•■•■••■•■• 

Motor  vehlde 

Motor  vehide  (in  two  places) 
Motor  vehicle 


Motor  vehicle 

iMlotor  vehicle 

Motor  vehicle 

Rn^ROf  VOU^mO  ••■■■>■••••■••■«•■»■•••••■ 

Motor  vehicle 

iwmOi  voniciB  ■>•••■•••••■••••■■••••■«•• 

Motor  vehicle 

Vehicle 

Motor  vehicle  (In  two  places)  , 

Vehicle 

vondos  «■»•*»——•■■—■—«*••■——»■»■»■ 
Vehicle , 

V  0fliCI08  •«>•••••  ■■■•■■••■•••••■•■•■«•■•■■< 

wOtlR#^0  ••••■•■•■•••>>>«••■•••«••••••••••■• 

WV  IK^Mv  ■■••••■••••••••••••••••••••••••■■•■' 

Vehicle 

Motor  vehicle 

Motor  vehicles 

Motor  vehicle 

Motor  vehicle  0"  ^"o  places) 

Motor  vehicle 

Motor  vehide  (in  two  places) 

Motor  vehicle 

Motor  vehicle 

Motor  vehicle 

Motor  vehicle 

Motor  vehicle 


Add 


Commercial  motor 
Commercial  motor 
Commercial  motor 
Commercial  motor 
Commercial  motor 
Commercial  motor 
Commercial  motor 
Commercial  motor 
Commercial  motor 
Commercial  motor 
Commercial  motor 
Commercial  motor 
Commerdai  motor 
Commercial  motor 
Commercial  motor 
Commercial  motor 
Commerdai  motor 
Commercial  motor 
Commerdai  motor 
Motor  vehicles. 
Commerdai  motor 
Commerdai  motor 
Commerdai  motor 
Commercial  motor 
Commerdai  motor 
Commerdai  motor 
Commerdai  motor 
Commerdai  motor 
Commerdai  motor 
Commercial  motor 
Commercial  motor 
CoiTvnerdal  motor 
Commerdai  motor 
Commerdai  motor 


vehides. 

vehicle. 

vehicle. 

vehicle. 

vehicle. 

vehide. 

vehide. 

vehicle. 

vehicle. 

vehicle. 

vehicle. 

vehide. 

vehide. 

vehicle. 

vehide. 

vehicle. 

vehicle. 

vehicles. 

vehicle. 

vehicle. 

vehide. 

vehicle. 

vehicle. 

vehicles. 

vehide. 

vehicle. 

vehicle. 

vehicle. 

vehide. 

vehicle. 

vehicle. 

vehicle. 

vehicle. 


Section 


391  A^  (b)(i2) . . 

09  I  B^O^IJ  ■••■■•••••*■•■■••••••■••••••■•■■•••■•■■« 

391 .49(a) 

391.49(d)(3)(0(A)  

391 .49(e)(4)  

391 .49(g) ■ 

391 .51  (b)(1 )  

391 .51  (b)(5) 

391 .51  (d)(1) 

391 .51  (d)(3)  . 

391 .51  (e) i 

391 .51  (h)(1 )  ._ 

t99  1  aO  I      •••••••••••■••■••••••■•■••■■•■•■•••■•••••■I 

391.63(a)  introductory  paragraph 

391 .63(b) 

391 .65(a)(2)  

391 .65(a)(2)(lv)  

391.85(a)(2)(vi)  in  the  form 

391.67  introductory  paragraph  .... 

391 .69 >. 

391.71(a)  introductory  paragraph 
391.71(b)  irtroductory  paragraph 
391.73 


Remove 


1) 


Motor  vehicle  ...~ 

Motor  vehicle 

Motor  vehicle  (in  two 

Motor  vehicle - 

Motor  vehicle ...™ — 

Motor  vehicle(s) 

Motor  vehicle 

Motor  vehide ~ . 

Motor  vehicle ~..... 

Motor  vehicle 

Motor  vehicle .» — 

Motor  vehicle 

Motor  vehicle 

Motor  vehide  (in  two  places) 

Motor  vehicle 

Motor  vehide „ 

Vehicle 

Articulated  motor  vehicle  — 

Motor  vehicle ...3^ 

Motor  vehicle 

vonicio  •••••■■••••■•••••■■■•••••••••••••I 

Motor  vehicle 


Add 


Commerdai  motor  vehide. 
Commerdai  motor  vehicle. 
Commerdai  motor  vehicle. 
Corrwnercial  motor  vehide. 
Commerdai  motor  vehicle. 
Commerdai  motor  vehicle(s). 
Commerdai  motor  vehide. 
Commerdai  motor  vehicle. 
Commerdai  motor  vehicle. 
Commerdai  motor  vehicle. 
Commerdai  motor  vehicle. 
CommeFCial  motor  vehide. 
Commercial  motor  vehicle. 
Commercial  motor  vehide. 
Commercial  motor  vehicle. 
Commerdai  motor  vehide. 
Commerdai  motor  vehicle. 
Commercial  motor  vehicle. 
Articulatsd  commerdai  motor  vehicle. 
Commerdai  motor  vehide. 
Commercial  motor  vehicle. 
Commercial  motor  vehicle. 
Commercial  motor  vehide. 


(b)  In  §  391.43(e)  in  the  "Instructiotts 
for  Performing  and  Recording  Physical 
Examinations"  imder  the  headings 
General  information,  Thmat,  Blood 
pressure.  Abnormal  masses. 
Tenderness.  Genito-urinary,  Extremities, 
and  Diabetes  replace  the  words  "motor 
vehicle"  with  the  words  "commercial 
motor  vehicle"  each  place  they  appear. 

27.  Section  391.2  is  amended  by 
revising  paragraphs  (a),  (b),  (c)  and 
I  to  read  as  follows: 


(d)f4)l 
13^1.2 


h.2    Qeneral  exemptlona. 

(iQ  Form  custom  operation.  The  rules 
in  this  part  do  not  apply  to  a  driver  who 
drives  a  commercial  motor  vehicle 
controlled  and  operated  by  a  person 
engaged  in  custom-harvesting 
operations,  if  the  commercial  motor 
vehicle  is  used  to— 

(1)  Transport  farm  machinery, 
supplies,  or  both,  to  or  from  a  farm  for 
custom-harvesting  operations  on  a  farm; 
or 

(2)  Transport  custom-harvested  crops 
to  storage  or  market. 

(b)  Apiarian  industries.  The  rules  in 
this  part  do  not  apply  to  a  driver  who 

is  operating  a  commercial  motor  vehicle 
controlled  and  operated  by  a  beekeeper 
engaged  in  the  seasonal  transportation 
of  bees. 

(c)  Certain  farm  vehicle  drivers.  The 
rules  in  this  part  do  not  apply  to  a  farm 
v^cle  driver  except  a  farm  vehicle 
driver  who  drives  an  articulated 
(combination]  commercial  motor 
vehicle,  as  defined  in  §  390.5.  (For 
limited  exemptions  for  farm  vehicle 
drivers  of  articulated  commercial  motor 
vehicles,  see  §  391.67.) 

(d)*  •  • 


(4)  Does  not  operate  a  commercial 
motor  vehicle  used  in  the  transportation 
of  hazardous  materials  in  a  quantity 
requiring  placarding  imder  regulations 
issued  by  the  Secretary  imder  the 
Hazardous  Materials  Transportation  Act 
(49  U.S.C.  5101  et  seq.);  and 
•        •        •        *        • 

28.  Section  391.11  is  amended  by 
revising  paragraph  (b)(7)  to  read  as 
follows: 

§391.11    Quaiiflcationsofdilvera. 

(b)  *  •  • 

(7)  Has  a  currently  valid  commercial 
motor  vehicle  operator's  license  issued 
only  from  one  State  or  jiirisdiction. 

***** 

29.  Footnote  number  one  in 
§§  391.15(c)(2)(ii)  and  (iii)  and  in 

§  391.41(b)(12)  is  revised  to  read  "*  A 
copy  of  the  Schedule  I  drugs  and  other 
substances  may  be  obtained  by  writing 
to  the  Director,  Office  of  Motor  Carrier 
Research  and  Standards,  Washington, 
DC  20590,  or  to  any  Regional  Office  of 
Motor  Carriers  of  the  Federal  Highway 
Administration  at  the  address  given  in 
§  390.27  of  this  subchapter." 

30.  Section  39l.l5(d)(2)(iv)  is  revised 
to  read  as  follows: 

$391.15    Disquaimcatlon  of  drivers. 

*        *        •        •        • 

(d)  *  '  • 

(2)*  •  • 

(iv)  Special  rule  for  hazardous 
materials  and  passenger  offenses.  A 
driver  is  disqualified  for  a  period  of  not 
less  than  180  days  nor  more  than  two 
years  if  the  driver  is  omvicted  of  a  first 
violation  of  an  out-of-service  order 
while  transporting  hazardous  materials 


required  to  be  placarded  under  the 
Hazardous  Materials  Transportation  Act 
(49  U.S.C.  5101  et  seq.),  or  while 
operating  commercial  motor  vehicles 
designed  to  transport  more  than  15 
passengers,  including  the  driver.  A 
driver  is  disqualified  ica  a  period  of  not 
less  than  three  years  nor  more  than  five 
years  if,  during  any  10-year  period,  the 
driver  is  convicted  of  any  subsequent 
violations  of  out-of-service  orders,  in 
separate  incidents,  while  transporting 
hazardous  materials  required  to  be 
placarded  under  the  HaJzardous 
Materials  Transportation  Act,  or  while 
operating  commercial  motor  vehicles 
designed  to  transport  more  than  15 
passengers,  including  the  driver. 

31.  In  §  391.27,  the  form  in  paragraph 
(c)  is  revised  to  read  as  follows: 

1391.27    Record  of  violatione. 

(c)  •  *  • 
Driver's  Certification 

I  certiiy  that  the  following  is  a  true  and 
complete  list  of  traffic  violations  (other  than 
parking  violations)  for  which  I  have  been 
convicted  or  forfeited  bond  or  collateral 
during  the  past  12  months. 
Date  of  conviction       OSense 
Location       Type  of  motor  vehicle  operated 

If  no  violations  are  listed  above,  I  certify 
that  I  have  not  been  convicted  or  forfeited 
bond  or  collatenl  on  account  of  any  violation 
required  to  be  listed  during  the  past  12 
months. 

(Date  of  certification)  (Driver's  signature) 
(Motor  carrier's  name) 
(Motor  carrier's  address) 
(Reviewed  by:  Signature)  (Title) 
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32.  Part  391  is  amended  by  revising 
the  heading  for  subpart  D  to  read 
"Tests". 

33.  In  §  391.43.  the  text  of  paragraph 
(g)  preceding  the  certificate  is  revised  to 
read  as  follows: 


§391.43   Medical  exammatlon; 
of  physical  examination. 


(g)  The  medical  examiner's  certificate 
shall  be  substantially  in  accordance 
with  the  following  form: 

34.  In  §  391.47,  paragraphs  (c).  (d)  (1) 
and  (2),  and  (f)  are  amended  by 
replacing  the  word  "Director"  with 
"Director.  Office  of  Motor  Carrier 
Research  and  Standards." 

35.  Section  391.49  is  amended  by 
revising  paragraphs  (c)(2)(v),  (cM3) 
introductory  text,  and  (c)(3)  (vii)  and 
(viii)  to  read  as  follows: 


§391.49 
defects. 


(c) 
(2) 


Waiver  of  certain  piiysical 


(v)  Number  of  years  experience 
operating  the  type  of  commercial  motor 
vehicle(s)  requested  in  the  letter  of 
application  and  total  years  of  ejqwrience 
operating  all  types  of  motor  vehicles. 

(3)  Description  of  the  commercial 
motor  vehicle(s}  the  driver  applicant 
intends  to  drive: 
•        •        *        •        • 

(vii)  For  commercial  motor  vehicles 
designed  to  transport  passengers, 
indicate  the  seating  capacity  of  the 
commercial  motor  vehicle;  and 

(viii)  Description  of  any 
modification(s)  made  to  the  commercial 


motor  vehicle  for  the  driver  applicant; 
attach  photograph(s}  whwe  applicable. 


§391.87   [AmendeiQ 

36.  Section  391.67  is  amended  by 
revising  the  section  heading  to  read 
"Farm  vehicle  drivers  of  articulated 
commercial  motor  vehicles."  ;  and  by 
removing  paragraph  (d)  and 
redesignating  paragraph  (e)  as  paragraph 
(d). 

37.  Section  391.68  is  revised  to  read 
as  follows: 

§391.68    Pilwale  motor  canfsf  of 
passengers  (nonbusiness). 

The  following  rules  in  this  part  do  not 
apply  to  a  private  motor  carrier  of 
passengers  (nonbusiness)  and  their 
drivers: 

(a)  Section  391.11  (b)(8).  (b}(10),  and 
(b)(ll),  (relating  to  driver  qusillfications 
in  general). 

(b)  Subpart  C  (relating  to  disclosure 
of,  investigation  into,  and  inquiries 
about  the  backgroimd,  character,  and 
driving  recwd  of,  drivws). 

(c)  Subpart  D  (relating  to  road  tests). 

(d)  So  mudi  of  §§  391.41  and  391.45 
as  require  a  driver  to  be  medically 
examined  and  to  have  a  medical 
examiner's  certificate  on  his/her  person. 

(e)  Subpart  F  (relating  to  maintenance 
of  files  and  records). 

(f)  Subpart  H  (relating  to  controlled 
substances  testing). 

§391.71    [Amended] 

38.  Section  391.71  is  amended  by 
revising  the  section  heading  to  read 
"Intrastate  drivers  of  commercial  motor 
vehicles  transporting  Class  3 
combustible  liquids." 


§391.85   [Amended] 

39.  Section  391.85  is  amended  in  the 
definition  of  Commercial  motor  vehicle 
by  replacing  the  word  "vehicle"  with 
"motor  vehicle"  in  each  of  the  foiu 
places  it  appears. 

PART  392-{AMENDED] 

40.  The  authority  citation  for  part  392 
continues  to  read  as  follows: 

Autfuifitj:  49  U.S.Q  31136  and  31502;  and 
49  CFR  1.48. 

41.  Part  392  is  amended  by  revising 
the  part  heading  to  read  "Driving  of 
Commercial  Motor  Vehicles";  by 
revising  the  heading  for  subpart  B  to 
read  "Driving  of  Commercial  Motor 
Vehicles";  and  by  revising  the  heading 
for  subpart  C  to  read  "Stopped 
Commercial  Motor  Vehicles". 

§392.4    [Amendsd] 

42.  In  §  392.4(a)(1).  footnote  niunber 
one  is  revised  to  read  "*  A  copy  of  the 
Schedule  I  drugs  and  other  substances 
may  be  obtained  by  writing  to  the 
Director,  Office  of  Motor  Carrier 
Research  and  Standards.  Washington. 
DC  20590,  or  to  any  Regional  Office  of 
Motor  Carriers  of  the  Federal  Highway 
Administration  at  the  address  given  in 
§  390.27  of  this  subchapter." 

§§  382.1 ,  392.2. 392.3. 392.4. 392.6. 392.7, 
392J.  382.9. 382.ia  382.11. 392.13. 392.14, 
392.15. 392.16. 392.2a  392.22, 392.24, 
382.33. 382.50. 382.51. 382.63, 382.64. 
382.66. 382.67.  and  382.68    [Amended] 

43.  In  the  list  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
word  or  words  indicated  in  the  middle 
column  wherever  they  appear  in  the 
section,  and  add  the  words  indicated  in 
the  right  column: 


Section 

Remove 

Add 

392.1  

Motor  vehides „ 

Motor  vehicie 

Vehicle 

Motor  vehicle  (in  four  places)  — 

Motor  vehicie „ 

Motor  vehicie 

Motor  vehicle . .. 

Commercial  motor  vehicles 

392.2  

392.3 

392.3  

392.4(a)(4)  

392.4(0) 

Commercial  motor  vehicie. 
Commercial  motor  vehicle. 
Commercial  motor  vehicle. 
Commercial  motor  vehicle. 
Commercial  motor  vehicle 

392.6 

Commercial  motor  vehicle. 

392.6  

392.7  

Vehicle  (in  tv»o  places) 

Motor  vehicle _ 

Motor  vehicie 

Motor  vehicie  (in  two  places) 

Vehicle's 

Commercial  crxrtor  vehicle. 
Commercial  motor  vehicle 

392.8 „. 

Commercial  motor  vehicle 

392.9(a)  Introductory  paragraph 

392.9(a)(1)  

Commercial  motor  vehicle. 
Commercial  motor  vehicle's 

392.9(a)(2)  

Vehicle's  (in  two  places)  . 

Vehicle's  (in  two  places)  

Vehicle _ 

Vehicle's  (in  two  places) 

Vehicte's  (in  two  olaoes)  

Commercial  motor  vehicle's 

392.9(a)(3)  

Commercial  motor  vehicle's 

392.9(b)(1)  „ 

392.9(b)(2)  

392.9(b)(3)  

Commercial  motor  vehicle. 
Commercial  motor  vehicle's. 
Commercial  motor  vehicle's 

392.9(b)(3)(ii)  „. _. 

392.9(b)(3)(Mi)  

Vehicle _ 

Vehicie _ 

Vehicie  (in  two  oiaces) .... 

Commercial  motor  vehicle. 
Commercial  motor  vehicle 

392.9(b)(4)  

Commercial  motor  vehicle 

392.10(a)  introductofy  paragraph 

392.10(a)  Introductory  paragraph  _ 

Motor  vehicle 

Vehicle  (in  three  places)  _ 

Motor  vehicle .._ 

Commercial  Motor  vehicle. 
Commercial  motor  vehicle 

392.10(a)(2)  

Commercial  motor  vehicie 

392.10(a)(3)  ..._ _ 

Motor  vehicle „ 

Commercial  motor  vehicle. 

Section 


392.10(b)(3) 

392.11  _.. 

392.13  .. 

wirK  I  1^     ■■••••■•••■••••■•••■•■••••••••••••••I 

392.14 

392.1 5(a) .... 

382.16(b) 

v*nCa  1  w^C^   ■•■•>■■•■■•■••••••••■•«»••■••••• 

382.15<(0 — • 

ov£*  I  wio #  ••••■■«••••■«•••••••••■•■*•••••• 

09£a  IW      ■■••••■>•••••••■••■••«•••■••■••■•■■• 

382.20 

38222(a) 

38222(a) „ 

39222(b)(1)  introductory  text 

39222(b)(1)(0 - 

38222(b)(1)0i) 

39222(b)(1)(liO  

39222(b)(2)(D 

39222(b)(2)(iO  

39222(b)(2)(ll)  

39222(b)(2)(i^0  

39222(b)(2)(v)  „ 

39222(b)(2)(v) 

38222(b)(2)(vO  

39224 

392.33  .... 
392£0(a) 
392.S0(b) 
392.50(0 
39251  .... 
392.63  .... 
392J64  .... 
392J67  .... 
392J68  .... 


HOfflOVB 


Vehicle 

Motor  vehicle  (in  two  places) . 
Motor  vehicie  (in  two  places)  . 
Motor  vehicie  (in  two  places)  . 

Vehicle  On  two  plaoes 

Motor  vehicle,  vehicle  ............ 

Vehicie  On  two  places) 

Vehicle  (in  two  places 

Vehicles , 

Motor  vehicle,  vehicie  , 

Rnwmi  VvUdO  ■ >••■•••••••«■••••• 

Vehicle  (in  three  places)  

Vehicle  (in  two  places) 

Vehicle  (in  two  places) 

Vehicle  (in  two  places) 

Vehicle  (in  two  places) 

Vehicle  (in  two  places) 

Vehicie 

Vehicie 

Motor  vehicle,  vettide  

Motor  vehicie 

Vehicle  (in  three  places)  ....... 

iw^ni^n  voncio  ••••••>«•■■■••••••••••••• 

Motor  vehicle ». 

Motor  vehicie 

Motor  vehicie,  vehicie  

Vehicie 

Motor  vetiicle 

Motor  vehicle  (in  two  places) 

Vehicie ~. 

Motor  vehicle ~~. 

Vehicie 

Motor  vehicie 


Add 


Commerdai  motor  vehicie. 
Commercial  motor  vehicie. 
Commercial  motor  vehicie. 
Commafdai  motor  vehicle. 
Commerdai  motor  vehicie. 
Commercial  motor  vehicie. 
Commercial  motor  vehicie. 
Convneicial  motor  vehicle. 
Commercial  motor  vehicles. 
IMolor  vehides. 
Commercial  motor  veltlcie. 
Commercial  motor  vehicie. 
Commercial  motor  vehicle. 
Commercial  motor  vehicie. 
Commercial  motor  vehicie. 
Commercial  motor  vehicie. 
Commercial  motor  vehicie. 
Commercial  motor  vehicie. 
Commercial  motor  vehicie. 
Commercial  motor  vehicle. 
Commerdai  motor  vehicle. 
Commercial  motor  vehicle. 
Commercial  motor  vehicle. 
Commercial  motor  vetiide. 
Commercial  motor  vehicie. 
Commercial  motor  vehicle. 
Commercial  motor  vehicle. 
Commercial  motor  vehicie. 
Commercial  motor  vetiicle. 
Comntardal  motor  vehicie. 
Commerdai  motor  vehicie. 
Motor  vetiide. 
Commercial  motor  vehicle. 
Convnercial  motor  vehicie. 
Commercial  motor  vehicie. 


§392.13    [Amendecq 

44.  Section  392.13  is  amended  by 
revising  the  section  heading  to  read 
"Drawbridges;  slowing  down  of 
commercial  motor  vehicles."  and  by 
deleting  the  word  "other"  in  the  text  of 
the  section. 

§38220   [Amended] 

45.  Section  392.20  is  amended  by 
revising  the  section  heading  to  read 
"Unattended  commercial  motor 
vehicles;  precautions." 

§38222    [Amendsd] 

46.  Section  392.22  is  amended  by 
revising  the  section  heading  to  read 
"Emergency  signals;  stopped 
commercial  motor  vehicles." 


§38026 

47.  Section  392.25  is  amended  by 
replacing  the  words  "motor  vehicle" 
each  plaice  they  appear,  except  in  the 
tain  "caifo  tank  motor  vehicle,"  with 
the  words  "cemwarcial  motat  v^ck.' 

4*.  Sscttoa  392.80  is  revised  to  read 


liMrtasi  psrasM  ast  ts  bs 


W  Uahss  spsriih^Hy  SMtkafissd  ia 
w^lii^  Is  is  sa  by  Iks  Msler  caorier 


under  whose  authority  the  commercial 
motor  vehicle  is  being  operated,  no 
driver  shall  transport  any  person  or 
permit  any  person  to  be  transported  on 
any  commercial  motor  vehicle  other 
than  a  bus.  When  such  authorization  is 
issued,  it  shall  state  the  name  of  the 
person  to  be  tTans(>orted,  the  points 
where  the  transportation  is  to  begin  and 
end,  and  the  date  upon  which  such 
authority  expires.  No  written 
authorization,  however,  shall  be 
necessary  for  the  transportation  of: 

(1)  Employees  or  other  persons 
assigned  to  a  conunerdal  motor  vehicle 
by  a  motor  carrier; 

(2)  Any  person  transported  when  aid 
is  being  rendered  in  case  of  an  accident 
or  other  emergency; 

(3)  An  attendant  delegated  to  care  for 
livestock. 

(b)  This  section  shall  not  apply  to  the 
operaticm  of  commercial  motor  vehicles 
controlled  and  operated  by  any  hrmer 
and  used  in  the  transportation  of 
africiiltural  ctHnmodities  (»'  products 
thefvof  frmn  his/her  fum  or  in  the 
transpoitaticA  of  supplies  to  his/her 


50.  Section  392.66  is  revised  to  read 
as  follows: 

§382J6    Csrtwn  monoxids;  use  of 
commerdsl  motor  vshlde  wftsn  dstsctod. 

(a)  No  person  shall  dispatch  or  drive 
any  commercial  motor  vehicle  or  permit 
any  passengers  thereon,  when  the 
following  conditions  are  known  to  exist, 
until  such  conditions  have  been 
remedied  or  repaired: 

(1)  Where  an  occupant  has  been 
affected  by  carbon  monoxide; 

(2)  Where  cai^n  monoxide  has  been 
detected  in  the  interior  of  the 
commercial  motor  vehicle; 

(3)  When  a  mechanical  condition  of 
the  commercial  motor  vehicle  is 
discovered  which  would  be  likely  to 
produce  a  hazard  to  the  occupants  by 
reason  of  carbon  monoxide. 

(b)  [Reserved] 

§382J7    [Ajwswdsd] 

5i.  Swction  392.67  is  amended  by 
revising  the  secticm  heading  to  read 
"Heater,  flame-producing;  on 
coBoiercial  Biotor  vehicle  in  motiea." 


48.  Ssctiaa  382.64  is 
fsviuag  ^  ssctia 
"Riiii^  wi^ia  dsss4 
Tsbirhts  wilhowt 


by 

tsread 
al 
exits.' 


52.  IVe  sHtherity  atatioa  lar 
is  revised  ts  rsad  ss  foUows: 


psMMS 
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995 


Authority:  49  U.S.C  31133.  31136.  and 
31502;  and  49  CFR  1.48. 

53.  Section  395.1(b)  is  revised  to  read 
as  follows: 

f396.1    ScofMOfnilMlnlMspart 

***** 

(b)  Adverse  driving  conditions.  (1) 
Except  as  provided  in  paragraph  (i)(2)  of 
this  section,  a  driver  who  encounters 
adverse  driving  conditions,  as  defined 
in  §  395.2,  and  cannot,  becaiise  of  those 
conditions,  safely  complete  the  nin 
within  the  10-hour  maximum  driving 
time  permitted  by  §  395.3(a)  may  drive 
and  be  permitted  or  required  to  drive  a 
commercial  motor  vehicle  for  not  more 
than  2  additional  hours  in  order  to 
complete  that  run  or  to  reach  a  place 
offering  safety  for  the  occupants  of  the 
commercial  motor  vehicle  and  security 
for  the  commercial  motor  vehicle  and  its 
cargo.  However,  that  driver  may  not 
drive  or  be  permitted  to  drive— 

(i)  For  more  than  12  hours  in  the 
aggregate  following  8  consecutive  hours 
off  duty;  or 

(ii)  After  he/she  has  been  on  duty  15 
hours  following  8  consecutive  hours  off 
duty. 

(2)  Emergency  conditions.  In  case  of 
any  emergency,  a  driver  may  complete 
his/her  run  without  being  in  violation  of 
the  provisions  of  the  regxilations  in  this 
part,  if  such  run  reasonably  could  have 
been  completed  absent  the  emergency. 
***** 

54.  Section  395.1(d)(2)  is  amended  by 
replacing  the  words  "specially 
constructed  oil  well  servicing  vehicles" 
with  "commercial  motor  vehicles  which 
are  specially  constructed  to  service  oil 
wells." 

§395.2    [Amandad] 

55.  Section  395.2  is  amended  by 
replacing  the  word  "vehicle"  with 
"commercial  motor  vehicle"  in  the 
definition  of  Autoniatic  on-board 
recording  device;  by  replacing  the  word 
"vehicle"  with  "commercial  motor 


vehicle"  eadi  place  it  appears  in 
paragraphs  (5)  and  (6)  of  the  definitian 
of  On  duty  time;  and  by  redesignating 
paragraph  (10)  as  paragr^h  (9)  of  the 
definiti(Mi  of  On  duty  time. 

56.  In  §  395.3.  the  section  heading  and 
paragraph  (b)  are  revised  to  read  as 
follows: 

f39S.3    Maxknum  driving  tima. 

(b)  No  motor  carrier  shall  permit  or 
require  a  driver  of  a  commercial  motor 
vehicle  to  drive,  nor  shall  any  driver 
drive,  regardless  of  the  number  of  motor 
carriers  using  the  driver's  services,  for 
any  period  after — 

(1)  Having  been  on  duty  60  hours  in 
any  7  ctmsecutive  days  if  the  employing 
motor  carrier  does  not  operate 
commercial  motor  vehicles  every  day  of 
the  week;  or 

(2)  Having  been  on  duty  70  hours  in 
any  period  of  8  consecutive  days  if  the 
employing  motor  carrier  operates 
commercial  motor  vehicles  every  day  of 
the  week. 

57.  Section  395.8  is  amended  by 
revising  paragraphs  (f)(5)  and  (6);  and 
paragraphs  (h)(2)  through  (h)(4)  to  read 
as  follows: 

1396.8    Drlver'araoordofdutyatalua. 

(D*  .  . 

(5)  Commercial  motor  vehicle 
identification.  The  driver  shall  show  the 
number  assigned  by  the  motor  carrier  or 
State  and  the  license  niunber  of  each 
commercial  motor  vehicle  operated 
during  each  24-hour  period  on  his/her 
record  of  duty  status.  The  driver  of  an 
articulated  (combination)  conunercial 
motor  vehicle  shall  show  the  niunber 
assigned  by  the  motor  carrier  or  the 
State  and  the  license  niunber  of  each 
motor  vehicle  used  in  each  commercial 
motor  vehicle  combination  operated 
during  that  24-hour  period  on  his/her 
record  of  duty  status. 


(6)  Name  of  motor  carrier  The 
name(s)  of  the  motor  carrier(s)  for  which 
work  is  performed  shall  be  shown  on 
the  form  containing  the  driver's  record 
of  duty  status.  When  work  is  performed 
for  more  than  one  motor  carrier  during 
the  same  24-hour  period,  the  beginning 
and  finishing  time,  showing  a.m.  or 
p.m.,  worked  for  each  motor  carrier 
shall  be  shown  after  each  motor  carrier's 
name.  Drivera  of  leased  commercial 
motor  vehicles  shall  show  the  name  of 
the  motor  carrier  performing  the 
transportation. 
•        *        •        •        • 

(h)*  *  * 

(2)  Sleeper  berth.  A  continuous  line 
shall  be  drawn  between  the  appropriate 
time  markers  to  record  the  period(s)  of 
time  off  duty  resting  in  a  sleeper  berth, 
as  defined  in  §  395.2.  (If  a  non-sleeper 
berth  operation,  sleeper  berth  need  not 
be  shown  on  the  grid.) 

(3)  Driving.  A  continuous  line  shall  be 
drawn  between  the  appropriate  time 
markers  to  record  the  period(s)  of 
driving  time,  as  defined  in  §  395.2. 

(4)  On  duty  not  driving.  A  continuous 
line  shall  be  drawn  between  the 
appropriate  time  markera  to  record  the 
period(s)  of  time  on  duty  not  driving 
specified  in  §  395.2. 


f396J    [At 

58.  The  paragraph  Graph  Grid 
(Midnight  to  Midnight  Operation) 
following  the  executed  specimen  grid 
illustration  at  §  395.8(k)(2)  is  amended 
by  replacing  the  term  "vehicle  condition 
report"  with  the  term  "driver  vehicle 
inspection  report." 

1396.13    [Amandad] 

59.  In  the  list  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
word  or  words  indicated  in  the  middle 
column  wherever  they  appear  in  the 
section,  and  add  the  words  indicated  in 
the  right  column: 


Section 


395.13(0(1)0) 
395.13<c)(1)(ii) 
396.13(d)(1)  ... 
395.13(d)(2)  ... 
395.13(d)(4)  .„ 


Remove 


Motor  vetiide  .. 
Motor  vehide  .. 
Motor  vetiide  .. 
Motor  vehicle  .. 
Motor  veNdes 


moar^ 


Add 


Commercial  mdh>r  vehide. 
Commercial  motor  vehide. 
Commercial  motor  vehide. 
Commercial  motor  vetiide. 
Commercial  motor  vehides. 


60.  Section  395.15  is  amended  by 
revising  paragraphs  (d)(2),  the 
introductory  text  of  paragraph  (g); 
paragraphs  (i){2},  (4),  and  (7);  and 
paragraph  (j)(2)(iv)  to  read  as  follows: 

1396.15    Automatic  on-board  recording 


(d)*  •  • 

(2)  Motor  carriere  are  permitted  to  use 
location  codes  in  lieu  of  the 
requirements  of  paragraph  (d)(1)  of  this 
section.  A  list  of  such  codes  showing  all 
possible  location  identifiere  shall  be 
carried  in  the  cab  of  the  commercial 
motor  vehicle  and  available  at  the  motor 


carrier's  principal  place  of  business. 
Such  lists  shall  be  made  available  to  an 
enforcement  official  on  request. 

(g)  On-board  information.  Each 
commercial  motor  vehicle  must  have 
on-board  the  commercial  motor  vehicle 


an  information  packet  attaining  the 
following  items: 

(i)  '  •  • 

(2)  Theautomatic  on-board  recording 
device  perinits  duty  status  to  be  updated 
only  when  the  commercial  motor 
vekicle  is  at  rest,  except  when 
registering  the  time  a  commercial  motor 
vehicle  crosses  a  State  boundary; 

•  *        •        •        • 

(4)  The-automatic  on-board  recording 
device  warns  the  driver  visually  and/or 
audibly  that  the  device  has  ceased  to 
function.  Devices  installed  and 
operational  as  of  Octobw  31, 1988,  and 
authorized  to  be  used  in  lieu  of  the 
handwritten  record  of  duty  status  by  the 
FHWA  are  exempted  from  this 
requirement. 

(7)  The  on-board  recording  device/ 
system  identifies  sensor  Cailures  and 
mlited  data  when  reproduced  in  printed 
form.  Devices  installed  and  operational 
as  of  October  31, 1988,  and  authorized 
to  be  used  in  lieu  of  the  handwritten 
record  of  duty  status  by  the  FHWA  are 
exempted  bom  this  requirement. 

•  •        *        •        • 

(D*  •  • 

(2)*  '  • 

(iv)  The  motor  carrier  or  driver  has 
tampered  with  or  otherwise  abused  the 
automatic  on-board  recording  device  on 
any  commercial  motor  vehicle. 

PART  396— [AMENDED] 

61.  The  authority  dtadon  for  part  396 
is  revised  to  read  as  follows: 

Anthority:  49  U.S.C  31133, 31136,  and 
31502;  49  CFR  1.48. 

62.  Section  396.23  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

1396.23    Equivaiant  to  periodic  inapaction. 

(a)  The  motor  carrier  may  meet  the 
requirements  of  §  396.17  through  a  State 
or  other  jurisdiction's  roadside 
inspection  program.  The  inspection 
must  have  been  performed  during  the 
preceding  12  months.  In  using  the 
roadside  inspection,  the  motor  carrier 
would  need  to  retain  a  copy  of  an 
annual  inspection  report  showing  that 
the  inspection  was  performed  in 
accordance  with  the  minimum  periodic 
inspection  standards  set  forth  in 
appendix  G  to  this  subchapter.  When 
accepting  such  an  inspection  report,  the 
motor  carrier  must  ensure  that  the 
report  complies  with  the  requirements 
of  §  396.21(a). 


PART  397— [AMENDED] 

63.  The  authority  citation  for  part  397 
continues  to  read  as  follows: 

Aatharity:  49  U.S.C  5101  et  seq.;  and  49 
CFR  1.48. 

64.  Section  397.1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

S397.1    Application  of  the  rules  In  tMa  part 
(a)  The  rules  in  this  part  apply  to  each 
motor  carrier  engaged  in  the 
transportation  of  hazardous  materials  by 
a  motor  vehicle  which  must  be  marked 
or  placarded  in  accordance  with 
§  177.823  of  this  title  and  to— 

(1)  Each  officer  or  employee  of  the 
motor  carrier  who  performs  supervisory 
duties  related  to  the  transportation  of 
hazardous  materials;  and 

(2)  Each  person  who  operates  or  who 
is  in  charge  of  a  motor  vehicle 
containing  hazardous  materials. 

65.  In  appendix  B  to  subchapter  B, 
paragraph  3  is  revised  to  read  as 
follows: 

APPENDIX  B  TO  SUBCHAPTER  B— 
SPECIAL  AGENTS  ^ 


3.  Definition  of  special  agent.  Federal 
Highway  Administration  (FHWA)  employees 
charged  with  enforcing  42  U.S.C  4917  and 
49  U.S.C  104,  501  et  seq.,  521  et  seq.,  5101 
et  seq.,  5901  et  seq.,  31101-31104,  31108, 
31131  et  seq.,  31161.  31301  et  seq..  and 
31501  et  seq.,  including  employees  within 
the  Office  of  Motor  Carriers  and  such  other 
persons  as  the  Federal  Highway 
Administrator  or  the  Associate  Administrator 
for  Motor  Carriers  may  specify  in  writing,  in 
possession  of  credentials  issued  by  the 
FHWA,  are  special  agents.  They  are  hereby 
authorized  to  inspect  and  copy  records  and 
to  inspect  and  examine  lands,  buildings,  and 
equipment  to  the  manner  and  extent 
provided  by  law. 

(FR  Doc.  95-18382  Filed  7-27-95;  8:45  am) 
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action:  Final  rule. 


SUMMARY:  This  rule  amends  Federal 
Motor  Vehicle  Safety  Standard  No.  214, 
"Side  Impact  Protection,"  to  extend  its 
dynamic  testing  requirements  to  light 
trucks,  multipurpose  passenger  vehicles 
and  buses  with  a  gross  vehicle  weight 
rating  (GVWR)  of  6,000  pounds  or  less. 
(Light  trucks,  multipurpose  passenger 
vehicles  and  buses  are  hereinafter 
referred  to  as  LTVs.)  The  dynamic 
testing  requirements  currenUy  apply  to 
passenger  cars  only.  This  rule  extends 
the  dynamic  pr(x:edure8  now  used  to 
test  passenger  care,  without 
modification,  to  LTVs.  Based  on  current 
vehicle  sales  data,  the  agency  estimates 
that  the  percentage  of  LTVs  will 
increase  significantly  in  the  future. 
Small  LTVs,  which  are  potentially 
vulnerable  in  side  crashes,  will 
comprise  much  of  the  LTV  fleet  by  the 
year  2000.  This  extension  ensures  these 
vehicles  provide  side  impact  protectiim 
for  the  same  crash  conditions  under 
which  passenger  cars  provide  such 
protection.  It  also  furthers  the  goal  of 
the  NHTSA  Authorization  Act  of  1991 
(sections  2500-2509  of  the  Intermodal 
Surface  Transportation  Efficiency  Act 
("ISTEA")).  which  directed  NHTSA  to 
initiate  rulemaking  on  LTV  side  impact 
safety. 

DATES:  This  rule  is  effective  on 
September  1, 1998. 

Petitions  for  reconsideration  of  the 
rule  must  be  received  by  August  28, 
1995. 

ADDRESSES:  Petitions  for  reconsideration 
should  refer  to  the  docket  and  number 
of  this  document  and  must  be  submitted 
to:  Administrator,  Room  5220,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street  S.W.,  Washington, 
D.C.,  20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Joseph  Kanianthra,  Chief,  Side  and 
Rollover  Crash  Protection  Division, 
Office  of  Vehicle  Safety  Standards 
(telephone  202-366-4924),  or  Ms. 
Deirdre  Fujita,  Office  of  the  Chief 
Counsel  (202-366-2992),  National 
Highway  Traffic  Safety  Administration, 
400  Sevendi  St.,  S.W.,  Washington, 
D.C,  20590. 

SUPPLEMENTARY  INFORMATION: 
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2.  Vehides  manu&cturad  without  doors 

3.  Impact  reference  line 

4.  Rear  seat 

5.  Upgrading  other  aspects  of  the  standard 

6.  Leadtime 

IV.  Ridemaking  Analyses  and  Notices 

a.  Executive  Order  12866  and  fXDT 
Regulatory  Policies  and  Procedures 

b.  Regulatory  Flexibility  Act 

c.  Executive  Order  12612 

d.  National  Environmental  Policy  Act 

e.  Executive  Order  12778 

L  Background 

This  nile  amends  Federal  Motor 
Vehicle  Safety  Standard  No.  214.  "Side 
Impact  Protection,"  to  extend  its 
dynamic  testing  lequiiements  to  LTVs 
of  6,000  poimds  or  less  gross  vehicle 
weight  rating  (GVWR).  The  dynamic 
testing  requirements  currently  apply  to 
passenger  cars.  The  effect  of  this 
amendment  is  to  ensure  that  smaller 
LTVs  provide  side  impact  protection 
under  the  same  crash  condiitions  under 
which  passenger  cars  provide  such 
protection.  Larger  LTVs  and  many 
smaller  LTVs  will  be  able  to  comply 
with  the  requirements  of  this  standard 
without  any  modification.  A  notice  of 
proposed  rulemaking  (NPRM)  setting 
forth  the  proposals  upon  which  this  rule 
is  based  was  published  Jime  15, 1994 
(59  FR  30756). 

a.  Current  Requirements 

Standard  214  specifies  two  sets  of 
requirements  for  the  vehicles  to  which 
it  applies.  The  first  is  composed  of 
quasi-static  side  door  strength 
requirements  for  passenger  cars  and 
LTVs  with  a  GVWR  of  10,000  pounds  or 
less.  Those  requirements  seek  to 
mitigate  occupant  injuries  in  side 
impacts  by  reducing  the  extent  to  which 
the  side  door  structure  of  a  vehicle  is 
pushed  into  the  occupant  compartment 
during  a  side  impact.  Under  the 
requirements,  side  doors  must  resist 
crush  forces  that  are  applied  against  the 
door's  outside  surfece  in  a  laboratory 
test.  The  requirements  have  applied  to 
passenger  cars  since  January  1, 1973, 
and  were  extended  to  LTVs  on 
September  1, 1993  by  a  final  rule 
published  in  the  Federal  Register  (56 
FR  27427)  on  June  14,  1991. 

The  second  set  of  requirements 
comprise  the  dynamic  testing 
requirements  for  passenger  cars.  NHTSA 
adopted  these  requirements  in  a  rule 
published  on  October  30, 1990  (55  FR 
45722).  Under  the  requirements,  a 
passenger  car  must  provide  protection 
to'  occupants'  thoracic  and  pelvic 
regions  as  measured  by  the  accelerations 
registered  on  an  instrumented  side 
impact  dummy  (SID)  in  a  full-scale 
crash  test.  In  the  test,  the  car  (known  as 


the  "target"  car)  is  struck  in  the  side  by 
a  moving  defonnable  barrier  (MDB) 
simulating  another  passenger  car.  A 
phase-in  for  these  new  requirements 
began  on  September  1, 1993. 

The  MDB  specified  in  the  dynamic 
test  procedure  weighs,  nominally,  3,000 
poimds,  and  its  contact  face  is  22  inches 
in  height,  66  inches  in  width  and  33 
inches  higlfkneasured  from  the  ground 
to  the  top  edge  of  the  barrier  face). 
NHTSA  derived  the  weight  of  the 
barrier  from  the  median  curb  weight  of 
passenger  cars  (3,181  poimds  in  1989) 
and  lig^t  trucks  (3,958  pounds  in  1989). 
This  restdted  in  a  weighted  average  of 
3,423  poimds,  which  was  adjusted 
downward  to  account  for  the  then- 
projected  lower  weight  of  vehicles  in 
the  1990's. 

Under  the  test  procedure,  the  front 
and  rear  ^eels  of  the  MDB  are 
"crabbed"  at  an  angle  of  27  degrees. 
With  the  MDB  face  oriented  at  a  right 
angle  to  the  target  car,  the  MDB  moves 
at  an  angle  of  27  degrees  and  at  a-epeed 
of  33.5  mph  into  the  side  of  the  target 
car.  These  aspects  of  the  procedure  were 
selected  so  that  the  test  shnulates  the 
vehicle  kinematics  and  crash  forces  that 
a  car  would  experience  in  a  real  world 
side  crash  in  which  it  was  traveling  at 
15  mph  and  was  struck  perpendicularly 
by  a  vehicle  traveling  at  30  mph.  The 
agency  selected  the  30  mph/ 15  mph 
combination  because  it  represents  the 
mid-range  of  the  speed  in  real-world 
side  crashes,  is  the  threshold  speed  for 
serious  chest  injury,  and  because 
countermeasures  (e.g.,  increased 
padding  and/or  reinforced  structure) 
designed  for  the  30  mph/15  mph 
combination  are  likely  to  be  effective  in 
reducing  chest  injury  potential  over 
most  of  the  range  of  impact  speeds 
encountered  in  real  world  side  crashes. 

b.  Purpose  of  Today's  Rule 

This  rulemaking  addresses  several 
NHTSA  goals.  This  rulemaking  is  a  first 
step  towards  establishing  appropriate 
dynamic  testing  requirements  for  LTVs. 
An  advance  notice  of  proposed 
rulemaking  (53  FR  31716)  published  in 
1988  discussed  possible  side  impact 
protection  requirements  for  LTVs  in 
areas  where  requirements  had  been  or 
were  under  consideration  for  passenger 
cars.  That  notice  announced  that 
NHTSA  was  considering  developing 
dynamic  test  procedures  and 
performance  requirements  for  LTVs, 
similar  to  those  proposed  at  that  time 
and  later  adopted  for  passenger  cars. 

Amending  Standard  214  to  address 
side  impact  protection  for  LTVs  also 
furthers  the  goals  (A  the  NHTSA 
Authorization  Act  of  1991  (sections 
2500-2509  of  the  Intermodal  Sur&ce 


Transportation  EfiBdency  Act 
("ISTEA")).  In  1991,  Congress  directed 
the  agency  to  initiate  and  complete 
rulemaking  to  address  the  possible 
extension  of  Standard  214's  dynamic 
side  impact  requirements  for  passenger 
cars  to  MPVs  and  trucks  vtrith  a  GVWR 
of  8,500  poimds  or  less  and  an  unloaded 
vehicle  weight  of  5,500  pounds  or  less.    . 
In  response,  NHTSA  initiated 
rulemaking  by  publishing  another 
advance  notice  of  proposed  rulemaking 
(ANFRM)  on  June  5, 1992  (57  FR 
24009).  Secti<m  2502  of  ISTEA  provides 
that  rulemaking  is  considered 
completed  when  NHTSA  either 
promulgates  a  final  rule  or  decides  not 
to  promulgate  a  rule.  Today's  final  rule 
extending  Standard  214's  dynamic  side 
impact  protection  requirements  to  LTVs 
completes  the  ISTEA-directed 
rulemaking. 

This  rulemaking  also  marks  one  of  the 
final  phases  of  the  agency's  long-term 
endeavor  to  extend  most  of  its  passenger 
car  standards  to  LTVs.  This  effort  has 
resulted  in  a  number  of  rulemaking 
actions  over  the  past  decade.  Among  the 
passenger  car  safety  standards  extended 
to  LTVs  were  Standards  202  (requiring 
head  restraints),  204  (limiting  rearward 
movement  of  steering  column  in  a 
crash),  208  (requiring  dynamic  testing  of 
safety  belts  for  LTVs,  and  in  model  year 
1999,  requiring  air  bags  in  100  percent 
of  LTVs),  and  216  (requiring  roof  crush 
strength).  NHTSA  extended  those 
standards  to  ensure  that  LTVs  are  as  safe 
as  passenger  cars  in  their 
cr^shworthiness  performance,  since 
they  are  being  purchased  in  increasing 
numbers  and  are  increasingly  being 
used  as  passenger-carrying  vehicles. 

These  increases  can  oe  illustrated  by 
registration  data.  Data  from  R.L.  Polk 
show  that  LTV  registrations  have 
increased  bom  33  million  in  1983  to  45 
million  in  1988,  and  to  57  million  in 
1993.  From  1983  to  1993,  the  percentage 
of  light  trucks  in  the  qpmpact  (now 
termed  "small  and  middle")  category 
increased  bom  39  percent  to  63  percent. 

Both  Congress'  ISTEA  directive  on 
LTV  side  impact  protection  and 
NHTSA's  endeavor  to  extend  passenger 
car  standards  to  LTVs  stem  from  the 
convergence  of  LTVs  and  passenger  cars 
in  terms  of  their  design  and  use  (with 
many  LTVs  in  the  compact  size  range 
used  as  personal  transportation  rather 
than  for  cargo).  With  LTVs  carrying 
more  and  more  passengers,  there  has 
been  a  commensurate  increase  in 
fatalities.  The  overall  increase  in  LTV 
fatalities  from  1985  to  1993  was  25 
percent.  In  the  1985  data  bom  NHTSA's 
Fatal  Accident  Reporting  System 
(FARS).  tiiere  were  6,763  fatalities 
among  occupants  of  LTVs:  115  in  smaU 


vans;  722  in  large  vans;  1,686  in  small 
pickups;  3,342  in  large  pickups  and  898 
in  other  LTVs.  By  comparison,  in  1993, 
there  were  8,487  fatalities  that  occurred 
in  LTVs.  The  btality  distribution  by 
LTV  vehicle  category  was:  576  in  smaU 
vans;  545  in  large  vans;  2,519  in  small 
pickups;  3,357  in  large  pickups;  and 
1,389  in  sport  utility  vehicles. 

c.  Side  Impact  Safety  Problem 

The  number  of  fetalities  in  LTV  side 
impacts  increased  faster  than  the  overall 
fataUty  rate.  In  1984,  LTV  side  impacts 
resulted  in  1,197  fatalities;  in  1991, 
there  were  approximately  1,676 
fatalities  in  side  crashes.  NHTSA 
estimates  ■  that,  by  the  mid-1990's,  side 
impacts  will  result  in  1,763  fatalities  for 
LTV  occupants  sitting  in  the  &t>nt  or 
second  seat,  annually.  Front  seat 
occupants  will  accoimt  for  1,705  of  the 
fatalities,  with  occupants  of  the  second 
seat  accounting  for  58  fatalities  (less 
than  2  percent).  Side  impacts  are  also 
expected  to  account  for  about  6,000 
serious  but  non-fatal  injuries  to 
occupants  sitting  in  the  front  or  second 
seat,  annually.  'These  injuries  are  of  a 
level  of  3  to  5  on  the  Abbreviated  Injiuy 
Scale  (AIS).  (An  AIS  level  is  a 
measurement  that  rates  the  severity  of 
any  injury.  For  example,  a  minor  injury 
is  rated  at  the  AIS  1  level.  At  the  other 
extreme,  a  fatal  injury  is  rated  at  AIS  6.) 

The  side  impact  protection 
requirements  in  Standard  214  are  two- 
fold. The  quasi-static  strength 
requirements  address  intrusion-related 
injuries,  such  as  in  narrow  object  side 
crashes  into  poles  or  trees  (fixed 
objects),  by  limiting  the  amount  of 
intrusion.  The  standard's  dynamic 
requirements  primarily  adcfress  LTV 
occupant  fatalities  and  serious  injuries 
that  are  likely  to  occur  due  to  occupant 
contact  against  the  side  interior  of  the 
struck  vehicle  in  a  two-vehicle  collision. 
(See  Final  Regulatory  Impact  Analysis 
for  the  rule  adopting  dynamic  test 
requirement  for  passenger  cars,  Docket 
number  88-06,  notice  8,  DOT  HS  807- 
641,  August  1990.) 

The  dynamic  side  impact 
requirements  address  primarily  chest 
and  pelvic  injury,  using  dummies  that 
are  instrumented  with  four 
accelerometers  to  measiue  accelerations 
in  the  dummy  ribs  and  spine,  and  pelvic 
region.  The  values  measured  in  the  ribs 
and  spine  are  used  in  determining  the 
"Thoracic  Trauma  Index  (TTI(d))." 
TTI(d)  is  an  injury  criterion  that 
measures  the  risk  of  thoracic  injury  of 


an  occupant  in  a  side  impact.  The  fourth 
accelerometer,  mounted  in  the  pelvic 
cavity,  measures  the  potential  risk  for 
pelvic  injury.  To  meet  Standard  214's 
side  impact  protection  requirements,  the 
Tn(d)  and  pelvis  measurements  must 
be  below  specified  maximum  values.^ 
NHTSA  estimates  that,  by  the  mid- 
1990's,  about  14  percent  of  the  1,763 
LTV  fatalities  (i.e.,  245  fatalities  per 
year)  and  roughly  14  percent  of  the 
6,000  serious  (AIS  3-5)  thoracic  injuries 
(i.e.,  857  injuries  per  year)  would  be  due 
to  contacts  between  an  occupant's  chest, 
abdomen,  back  and  pelvis  and  the 
struck  vehicle's  side  interior.  The 
agency  believes  that  approximately  88 
percent  of  these  fatalities  and  injuries 
will  occur  in  side  impacts  with  LTVs, 
heavy  vehicles,  and  fixed  objects,  rather 
than  in  side  impacts  with  passenger 
cars.  Looking  solely  at  multi-vehicle 
side  impacts  between  LTVs  and  other 
light  vehicles,  approximately  78  percent 
of  the  LTV  fatal  "torso"  injuries  are 
caused  by  other  light  and  heavy  trucks, 
and  only  22  percent,  by  passenger  cars 
(mostly  large  passenger  cars). 

n.  The  NPRM 

Following  die  ISTEA-directed 
ANFRM  initiating  rulemaking  on 
dynamic  side  impact  protection  for 
LTVs.  NHTSA  published  the  June  1994 
NPRM  which  set  forth  the  proposal 
upon  which  today — s  rule  is  based.  The 
NPRM  proposed  to  extend  Standard 
214's  dynamic  side  impact  protection 
requirements  to  LTVs  with  a  GVWR  or 
8,500  pounds  or  less  and  an  unloaded 
vehicle  weight  of  5,500  pounds  or  less. 

Under  the  proposal,  all  of  the 
provisions  in  the  standard  that  currenUy 
apply  to  passenger  cars  would  have 
been  extended  to  LTVs,  but  the  test 
procedure  would  have  been  modified  by 
raising  the  height  and  weight  of  the 
moving  barrier  used  to  strike  the  tested 
vehicle.  The  agency  proposed  this 
modification  for  several  reasons.  One 
was  the  agency's  tentative  conclusion 
that  "a  simple  extension  of  Standard 
No.  214's  dynamic  sidjtf  impact 
protection  requirements  to  LTVs  would 
result  in  few.  if  any/Wnefits."  The 
agency  noted  its  related  concern  that  a 
simple  extension  "would  result  in 
significant  compliance  costs  without 
concomitant  benefits."  Another  reason 
was  the  design  differences  between 
passenger  cars  and  LTVs,  and  in  the  size 


'  See  "Preliminary  Economic  Assessment,  NPRM 
for  Light  Trucks,  Buses  and  Multipurpose  Passenger 
Vehicle  Dynamic  Side  Impact  Protection,  FMVSS 
No.  214"  Ouna  19M),  accompanying  the  June  19M 
NPRM.  NHTSA  Docket  8S-Oe-N23-O01. 


'  For  the  thorax,  rn(d)  must  not  exceed  85  g  for 
passenger  cars  with  four  side  doors,  or  90  g  for  cars 
with  two  side  doors.  It  is  generally  more  difficult 
for  ntanuhcturers  to  achieve  lower  TTI(d)  for  two- 
door  cars  than  four-door  cars,  given  that  the  door 
on  a  two-door  model  is  typically  wider  than  on  a 
four-door  model  For  the  pelvis,  peak  lateral 
acceleration  must  not  exceed  130  g's. 


and  weight  of  striking  vehicles  that 
caused  the  most  extensive  safety 
problems  in  side  crashes.  The 
modifications  were  intended  to  make 
the  test  "more  representative  of  the  si^ 
impact  crash  conditions  causing 
fatalities  and  serious  injuries  in  LTVs." 

Occupants  of  LTVs  are  generally 
seated  higher  than  those  in  passenger 
cars.  Because  of  this,  LTV  occupants 
generally  face  a  smaller  risk  of  side 
impact  tiKxacic  injury,  than  passenger 
car  occupants  in  a  majority  of  side 
crashes  (i.e.,  in  crashes  in  which 
passenger  cars  are  the  striking  vriiicVat). 
If  a  passenger  car  (which  cmnposes  the 
majority  of  the  current  vehicle  fleet  and 
represents  the  most  probable  striking 
vehicle)  strikes  another  passenger  car  in 
a  side  impact,  the  striking  vehicle 
typically  pushes  the  inside  door  panel 
of  the  struck  vehicle  at  a  relatively  hi^ 
velocity  directiy  into  the  thorax  of  an 
occupant  sitting  next  to  the  door. 
However,  if  a  passenger  car  strikes  an 
LTV  in  a  side  impact,  the  primary  part 
of  the  side  structure  that  is  pushed 
inward  is  more  likely  to  be  below  the 
thorax  of  an  adjacent  occupant,  thereby 
resulting  in  smaller  injury-producing 
loads  to  the  occupant's  thorax.  Further. 
LTVs  typically  have  higher  sill  and  side 
structures  than  passenger  cars.  Those 
structures  limit  the  loads  transmitted  by 
a  passenger  car  directly  to  the  door,  thus 
reducing  the  door  contact  velocity  to  the 
occupant. 

Because  of  these  differences,  the 
fatality  rate  for  occupants  of  LTVs  in  all 
side  impact  crashes  is  less  than  half  of 
that  for  passenger  cars.  The  LTV 
occupant  side  impact  fatality  rate  per 
million  registered  vehicles  is  25.7,  as 
compared  to  53.3  for  passenger  cars. 

Although  NHTSA  recognized  in  the 
NPRM  that  "the  problem  of  thoracic 
injuries  in  side  impacts  is  not  so  great 
for  LTV  occupants  as  it  is  for  passenger 
car  occupants,"  the  agency  tentatively 
concluded  that  side  impact  protection 
requirements  should  apply  to  LTVs  in  a 
manner  that  would  reduce  the  thorax- 
related  fatalities  and  serious  chest 
injuries  in  vehicles  struck  in  side 
impacts.  Most  of  these  casualties  would 
occur  in  crashes  in  which  a  vehicle 
other  than  a  passenger  car  is  the  striking 
vehicle.  (The  two  types  of  striking 
vehicles  that  are  most  likely  to  cause 
severe  chest  injuries  in  side  impacts  are 
standard  pickups  and  compact  pickups. 
These  vehicles  cause  26  percent  and  16 
percent  of  all  such  injuries, 
respectively.)  NHTSA  tentatively 
concluded  therefore  that  it  would  be 
appropriate  to  establish  side  impact 
protection  requirements  for  LTVs  that 
simulated  the  type  of  multi-vehicle 
crash  that  causes  the  greatest  niunber  of 
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serious  injuries  to  LTV  occupants  in 
side  craslies.  That  is,  the  agency 
believed  that  the  barrier  simulating  the 
striking  vehicle  and  the  simulated 
injury-producing  event  should  reflect 
attributes  of  a  vehicle  larger  than  a 
passenger  car  in  terms  of  its  weight  and 
front  end  profile. 

NHTSA  also  noted  in  the  NPRM  that 
data  indicated  that  many  current  I^TVs, 
especially  the  heavier  ones,  already 
meet  the  criteria  specified  for  passenger 
cars.  NHTSA  conducted  two  series  of 
LTV  side  impact  tests  similar  to  the 
dynamic  Standard  214  passenger  car 
test.  In  the  first  test  series,  the  agency 
tested  seven  LTVs  using  an  MDB  that 
was  modified  to  make  it  more 
representative  of  side  crash  conditicMis 
causing  fatalities  and  serious  injuries  in 
light  trucks.  The  weight  of  the  MDB  was 
increased  to  4,000  pounds,  and  the 
height  of  the  barrier  face  was  raised 
between  4  and  10  inches.  In  the  second 
test  series,  NHTSA  tested  three  small 
LTVs  (1991  Toyota  piclaip.  1991  Suzuki 
Sidekick,  and  1989  Dodge  Ram  D-SO) 
and  a  fourth  vehicle  representative  of  a 
small  van  (1989  Colt  Vista-2WD),  using 
the  current  dynamic  test  procedure, 
including  the  3,000  pound  MDB 
specified  in  Standard  214  for  passenger 
cars.  (The  Colt  Vista  was  a  passenger  car 
version  of  a  vehicle  that  was  then 
marketed  in  a  foiu-wheel  drive  version 
as  an  LTV.  The  agency  believes  that 
both  versions  of  the  vehicle  provide 
similar  side  impact  protection.)  NHTSA 
believed  the  four  represented  "at  risk" 
vehicles,  i.e.,  LTVs  in  the  fleet  that  are 
most  likely  to  require  modifications  to 
meet  the  passenger  car  standard.  The 
ril(d)  and  pelvic  g's  for  the  four 
vehicles  were  as  follows:  Toyota 
pickup-55/S3  g's;  Suzuki  Sidekick-54/ 
104  g's;  Dodge  Ram-83/72  g's;  Colt 
Vi8ta-108/69  g's  (driver  diunmy),  111/ 
108  g's  (passenger  diunmy).  The  Toyota 
and  Suzuki  both  readily  met  the 
requirements.  The  Dodge  marginally 
passed  the  thoracic  reqiiirement,  but 
readily  passed  the  pelvic  requirement. 
The  Colt,  which  is  no  longer  sold  in  the 
United  States,  failed  the  thoradc 
requirement,  but  readily  met  the  pelvic 
requirement. 

a.  Raising  the  Height  and  Weight  of  the 
Moving  Deformable  Barrier  (MDB) 

NHTSA  proposed  in  the  NPRM  to  set 
the  height  of  the  MDB  within  a  range  of 
33  inches  to  45  inches,  as  measured 
from  the  ground  to  the  top  edge  of  the 
barrier  face.  This  represented  an 
increase  of  up  to  12  inches  in  MDB 
height  as  compared  to  the  height 
specified  for  passenger  car  testing  (33 
inches). 


Within  the  proposed  33  inch  to  45 
inch  range,  NHTSA  proposed  two 
alternative  methods  for  specifying  MDB 
height  Under  Uie  first  method,  the  MDB 
height  would  be  raised  to  match  the 
driver  H-point  of  the  tested  vehicle. 
This  approach  focused  on  attributes  of 
the  struck  vehicle.  Unlike  passenger 
cars,  for  which  the  seating  neights  are 
very  similar,  the  height  of  LTV  seating 
positions  vary  considerably.  The  agency 
tentatively  concluded  that  impacting  a 
vehicle  at  the  driver  H-point  would 
ensure  that  LTVs  provide  thoracic  side 
impact  protectim  when  they  are  struck 
in  the  side  by  another  LTV  at  a  height 
that  allows  the  side  door  interior  to 
intrude  inward  at  a  relatively  h^ 
velocity  toward  the  chest  area  of 
adjacent  occupants.  Thus,  the  struck 
vehicle's  side  impact  safety  performance 
is  evaluated  at  a  specific  height 
matching  the  fiont  end  profile  of  the 
striking  vehicle  that  has  the  potential  to 
cause  serious  chest  injiiries. 

Under  the  second  method,  the  MDB 
height  would  be  at  the  same  level  for  all 
LTVs,  or  at  the  same  level  for  all  LTVs 
within  a  particular  sub-group,  e.g.,  small 
and  large  pickups,  vans  and  utility 
vehicles,  with  difiierent  levels  specified 
for  di^rent  sub-groups.  This  approach 
only  focuses  on  attributes  of  the  striking 
vehicles,  taking  into  account  only  the 
average  seating  heights  of  a  group  of 
LTVs.  Since  the  heights  of  the  front 
ends  of  LTVs  vary,  specifying  a  single 
height  that  is  equally  representative  of 
all  LTVs  would  be  vmy  difficult. 
Moreover,  specifying  a  single  height 
raised  possible  practicability  concerns, 
since  a  test  procedure  that  specifies  a 
single  MDB  height  that  is  representative 
of  large  pickup  trucks  might  simulate 
crashes  in  which  compact  LTVs  could 
not  comply  since  they  have  much  lower 
seating  heights  than  Xhe  front  end 
heic^ts  of  large  pidcup  trucks. 

NHTSA  also  proposed  to  iiHrease  the 
weight  of  the  MDB  for  LTV  testing.  As 
noted  above,  NHTSA  derived  the  weight 
of  the  barrier  for  passenger  car  testing 
from  the  median  curb  weight  of 
passenger  cars  (3,181  poimds  in  1989) 
and  li^t  trucks  (3,958  pounds  in  1989). 
This  resulted  in  a  weighted  average  of 
3,423  pounds,  which  the  ageacy 
adjusted  downward  to  account  fm  the 
then-projected  lower  weight  of  vehicles 
in  the  1990's.  Based  on  these 
considerations,  NHTSA  derived  a 
nominal  barrier  weight  of  3,000  pounds. 

The  agency  proposed  to  specify  the 
MDB's  weight  within  a  range  ot  3,000 
pounds  to  3,800  pounds.  The  lower  end 
of  the  range  is  the  current  weight  of  the 
MDB  spedfied  for  passenger  car  testing. 
The  upper  end  of  the  range  is  based  oa 
the  average  wei^t  of  striking  vehicles 


in  LTV  crashes  where  an  LTV  occupant 
had  an  AIS  ^  3  torso  injiiry,  as  observed 
in  1988-^1  NASS  data.  NHTSA  did  not 
propose. an  MDB  weight  above  3,800 
pounds  because  of  concerns  about 
practicability.  In  particular,  the  agency 
believed  that  as  MDB  weight  is 
increased  much  above  3,600  pounds, 
there  are  increasing  concerns  about  the 
feasibility  of  smaller  LTVs  meeting  the 
dynamic  test  requirements  with  such  a 
barrier. 

Cognizant  that  it  had  proposed  a  wide 
range  of  possible  modifications  to  the 
MDB,  NHTSA  sought  to  "facilitate  mate 
focused  OHnments"  with  respect  to  the 
selection  of  a  single  height  and  weight 
far  the  MDB.  The  agency  narrowed  the 
focus  by  stating  that  it  believed: 

That  tlie  combination  of  raiaing  tlie  MDB 
to  a  height  in  the  middle  portion  of  the 
proposed  range,  e.g.,  seven  to  nine  inches 
above  the  passenger  car  barrier  height,  and 
increasing  its  weight  to  3,600  poimds  would 
be  sufficient  to  create  a  dynamic  event  that 
is  representative  of  the  ones  likely  to  causa 
serious  chest  injuries  to  occupants  in  the 
most  vulnerable  LTVs  in  real  world  crashes. 
59  FR  at  30762. 

b.  Response  to  the  NPRM 

The  agency  received  19  comments  aa 
the  NPRM.  Commenters  included 
vehicle  manufacturers  (General  Motors, 
Chrysler,  Ford,  Mazda,  Isuzu. 
Mitsubishi,  Toyota,  Volkswagen,  Nissan 
and  Rover  Group),  multistage  vehicle 
manufacturers  (Starcrafl,  Flexsteel 
Industries,  and  Bomemann  Products), 
and  consiuner  and  industry  groups 
(Advocates  for  Highway  and  Auto 
Safety,  American  Automobile 
Manufacturers  Association,  Insurance 
Institute  for  Highway  Safety,  National 
AssodaticHi  of  Independent  Insiirers, 
National  Truck  Equipment  Association, 
and  Recreaticm  Vehicle  Industry 
Association). 

Of  all  the  commenters,  only 
Advocates  for  Highway  and  Auto  Safety 
(Advocates)  and  the  National 
Associaticm  of  Indei>endent  Insiuers 
(NAD)  supported  modifying  the  height 
and  weight  of  the  MDB.  Advocates 
suggested  that  the  MDB  weigh  3,800 
pounds,  have  a  bumper,  and  be 
designed  so  that  the  distance  from  the 
top  of  the  bumper  to  the  ground  is  33 
inches  and  the  distance  from  the  top  of 
the  barrier  face  to  the  groimd  is  45 
inches.  Advocates  said  that  such  a 
barrier  would  represent  the  wei^t  and 
height  of  a  larger  LTV  as  the  striking 
vriiicle.  NAH  said  the  MDB  weight 
should  be  3,400  pounds  since  "Uie  sales 
wreighted  average  curb  weight  of  new 
passenger  cws  and  LTV  fleets  *  *  • 
now  avwages  a{^>roxiraately  3400 
pounds." 


The  vehicle  manufacturers  were 
unanimously  opposed  to  the  NPRM,  and 
wanted  the  rulemaking  either 
terminated  or  limited  to  a  straight 
extension  of  the  passenger  car  side 
impact  protection  requirements.  The 
American  Automobile  Manufacturers 
Association  (AAMA),  representing  GM, 
Ford  and  Chrysler,  stron^y  believed  the 
rulemaking  should  be  terminated. 
Toyota,  Isuzu,  and  Mazda  also  believed 
the  rulemaking  should  be  terminated.  In 
the  alternative,  these  commenters, 
together  vinth  Volkswagen  and  Nissan, 
said  that  if  NHTSA  decided  to  proceed 
with  a  final  rule,  it  should  adopt  no 
mcne  than  the  passenger  car  test 
procedures  and  injury  criteria. 

The  commenters  opposing  the  NPRM 
raised  several  main  objections: 

1 .  Equity.  Each  raised  an  equity 
argument,  contending  that  it  is  imfair 
for  NHTSA  to  adopt  LTV  side  impact 
protection  requirements  based  on  test 
conditions  more  severe  than  those  used 
for  passenger  cars,  when  LTV  occupants 
currently  face  a  smaller  risk  of  thoracic 
injury  in  side  impacts  as  compared  to 
passenger  car  occupants.  AAMA  said 
that  NHTSA  understated  the  degree  to 
which  LTVs  present  a  smaller  risk  of 
injury  when  the  NPRM  stated  that  the 
side  impact  fatality  rate  for  occupants  of 
LTVs  in  side  impact  crashes  is  slightly 
less  than  half  of  that  for  occupants  of 
passenger  cats.  NHTSA  estimated  that 
the  LTV  occupant  side  impact  fatality 
rate  per  million  registered  vehicles  is 
25.7,  as  compared  to  53.3  for  passenger 
cars.  AAMA  stated  that  these  rates  were 
based  on  all  injuries  in  side  impacts, 
while  only  thoracic  injuries — "the 
principal  focus  of  this  rulemaking" — 
should  be  calcvdated.  AAMA  said  that 
NHTSA  estimated  in  the  NPRM  that 
245  3  of  1,763  LTV  occupant  fatalities,  or 
13.9  percent  for  LTVs  and  37  percent  for 
passenger  cars,  will  be  due  to  thorax 
injuries.  According  to  AAMA, 

Applying  these  percentages  to  the 
aforementioned  fatality  rates  3rields  side 
impact  fatality  rates  due  to  thoracic  injuries 
per  million  registered  vehicles.  For  LTVs, 
this  rate  is  approximately  3.6.  For  passenger 
cars,  it  is  approximately  19.7.  LTV 
occupants,  therefore,  presently  face  less  than 
(Mie-mth  the  risk  of  receiving  a  fatal  thoracic 
injury  in  a  side  impact  compared  to 
passenger  car  occupants. 


sin  its  comment.  AAMA  later  also  atguat  that  the 
NPRM's  astimats  of  245  annual  fatalitia*  U 
ovsrstated.  AAMA  believed  tliose  btalitie*  include 
accident  conditions  that  do  not  relate  to  the 
proposed  test  procedure*.  luch  as  single  vehicle 
•oddants,  medium  and  heavy  trucks  as  striking 
vehidas,  and  sjections.  By  excluding  these,  AAMA 
estimatas  tltera  are  only  52  fatalitlBS  remaining. 
AAMA  also  argued  that  NHTSA  did  not  take  into 
account  the  58  to  82  fatalities  that  would  be 
reduced  from  implementing  Standard  214's  quasi- 
static  tast  requiremant  for  LTV*. 


Ths  vehicle  manufacturers  argued 
these  data  demonstrate  that  LTVs  are 
already  safer  than  passenger  cars  in  side 
impacts.  Thus,  these  commmters 
concluded,  it  would  be  unreasonable  to 
adopt  more  severe  requirements  for 
LTVs  than  what  is  required  for 
passenger  cars.  AAMA  suggested  that 
rather  than  promulgate  a  dynamic  side 
impact  requirement  for  LTVs,  NHTSA 
could  utilize  its  resources  more 
effectively  by  working  to  increase  seat 
belt  usage  and  reduce  impaired  driving 
by  LTV  users. 

Some  commenters  compared  LTV 
occupant  injuries  in  side  impacts  to 
injuries  in  other  types  of  crashes  and 
questioned  whether  the  side  impact 
protection  of  LTVs  constitutes  a  safety 
problem  of  a  magnitude  severe  enou^ 
to  justify  the  proposed  rulemaking. 
Nissan  commented  that  NHTSA 
presented  data  at  the  1991  Enhanced 
Safety  Vehicle  Conference  which 
indicated  that  the  portion  of  fatalities 
for  occupants  in  LTV  side  impact 
crashes  amounted  to  only  0.92  percent 
of  the  total  LTV  occupant  fatalities. 

2.  Unrepresentative  barrier.  Most  of 
the  commenters  opposed  to  the  NPRM 
objected  to  what  they  regarded  as  the 
unrepresentativeness  of  the  proposed 
dynamic  side  impact  test  procediue  for 
LTVs.  Many  opposed  using  a  barrier 
representing  an  LTV  to  strike  vehicles 
being  tested,  on  the  grounds  that  such 
a  test  would  not  be  representative  of  a 
typical  real-world  LTV  side  impact. 
According  to  several  commenters,  an 
LTV  is  more  likely  to  be  struck  m  the 
side  by  a  passenger  car  than  by  another 
LTV.  Nissan  said  that  data  from  the 
National  Accident  Sampling  System 
(NASS)  for  1988  throu^  1992  indicate 
that  in  side  impacts,  passenger  vehicles 
collide  with  the  side  of  an  LTV  more 
than  three  times  as  often  as  LTVs  collide 
with  other  LTVs.  Volkswagen  (VW)  and 
Isuzu  believed  that  LTVs  are  expKised  to 
the  same  traffic  environment  as 
passenger  cars,  and  therefore,  their 
exposure  to  side  impact  accidents  from 
other  vehicles  would  be  similar  to  that 
of  passenger  cars.  VW  stated,  "The  side 
impact  test  barrier  should  be 
representative  of  the  accident  exposiue 
of  the  target  vehicle  and  therefore  a 
common  barrier  should  be  used  for 
passenger  cars  as  well  as  LTVs."  AAMA 
said  that  NHTSA  has  not  provided  data 
justifying  a  departure  from  the  "most 
likely  striking  vehicle"  approach  used 
in  the  passenger  car  side  impact 
protection  requirements. 

The  view  that  a  dynamic  side  impact 
test  for  LTVs  should  represent  a 
common  real-world  event  was  also 
shared  by  the  Insurance  Institute  for 
Highway  Safety  (IIHS).  This  commenter 


supported  subjecting  LTVs  to  the  same 
dynamic  side  impact  test  as  cars.  IIHS 
toc^  issue  with  the  agency's  position  in 
the  NPRM  that  the  test  procedure  fbr 
LTVs  should  be  modified  to  better 
represent  those  crashes  most  likely  to 
cause  serious  and  fatal  thorax  and  pelvis 
injuries  among  LTV  occupants.  The 
commenter  believed  NHTSA  failed  to 
indicate  whether  those  crash  conditions 
represent  a  common  real-world  event. 

Many  commenters  objected  that  a 
modified  LTV  test  procedure  would  not 
be  representative  of  the  type  of  crash 
most  likely  to  result  in  serious  injuries 
and  fatalities  to  LTV  occupants.  This 
view  is  contrary  to  the  one  stated  by 
NHTSA  in  the  NPRM.  There  the  agency 
had  tentatively  concluded  that,  in  ordor 
to  address  the  safety  problem  in  side 
crashes  of  LTVs,  the  barrier  used  to 
simufate  a  striking  vehicle  should  be 
increased  in  height  and  weight  to  better 
re|»esent  striking  vehicles  that  are  most 
likely  to  cause  severe  chest  injuries  in 
side  impacts,  i.e.,  standard  pickups  and 
compact  pickups.  (The  NPRM  said  that 
accident  data  indicate  that  78  percent  of 
LTV  side  impact  fatalities  resulting  from 
a  "torso"  injiuy  involved  a  LTV  or  a 
heavier  vehicle  as  the  striking  vehicle  in 
vehicle-to-vehicle  crashes.)  "Thoee 
commenters  believed  that  passenger 
cars  more  often  cause  serious  injuries 
and  fatalities  than  LTVs  as  the  striking 
vehicle.  Nissan  stated  that  NHTSA 
presented  data  ^  at  the  1991  Enhanced 
Safety  Vehicle  Conference  which 
indicated  that  "serious  injiuies  and 
fatalities  in  cases  where  passenger  cars 
strike  LTV  class  vehicles  in  a  side 
impact  scenario  is  on  the  order  of  six 
times  that  of  LTV  vehicles  impacting 
another  LTV."  AAMA  also  refers  to  the 
report  mentioned  in  Nissan's  comment 
AAMA  said  that  the  report  shows  that 
1982-1989  NASS  files  indicate  there 
were  "only  13  cases  relevant  to  the  test 
requirements  proposed  in  the  NPRM." 
("Relevant"  means  that  these  cases 
involved  side  crashes  to  the  near  side, 
and  torso  injuries  only.)  The  commenter 
said  that  in  nine  of  those  13  cases,  a 
passenger  car  was  the  strildng  vehicle. 
AAMA  said  it  conducted  a  similar  study 
of  1991-1992  NASS  files  and  found 
nine  cases  relevant  to  the  NPRM.  In  5 
of  the  9  cases,  a  passenger  car  was  the 
striking  vehicle.  AAMA  stated,  "If  LTV 
occupants  typically  suffer  serious 
thoracic  injuries  when  struck  in  side 
impacts  by  vehicles  other  than 
passenger  cars,  then  siuely  nine  years  of 
NASS  data  would  not  show  that 
passenger  cars  are  the  most  common 


*Partyka,  S.C,  "Light  Truck  Side  ImpacU  with 
Serious  Occupant  Injury,"  ESV  Report  No.  91-SS- 
0-27. 
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side  impact  striking  vehicles  causing 
serious  th(»acic  injuries  to  LTV 
occupants."  AAMA  also  argued  that  a 
test  procedxuB  that  matches  the  bumper 
h^giht  of  the  MDB  to  the  H-point  of  the 
struck  vehicle  is  likely  to  result  in  the 
MDB  overriding  the  sill  and  floor 
structure.  AAMA  said  this  would  be 
inappropriate  since  NASS  data 
contained  only  four  side  impacts  with 
sill/frame  override,  which  accounts  for 
only  0.03  percent  of  LTV  side  impacts. 

AAMA  commented  that  the  proposed 
barrier  configurations  represented  a 
vehicle  or  group  of  vehicles  that  do  not 
exist.  AAMA  said  that  the  proposed 
heights  and  weights  for  the  barrier  are 
inconsistent  with  manufacturers'  fleet 
data.  "Ford  *  *  •  data  show  that  the 
average  height  of  Ford  light  truck 
biunpers  (including  vehicles  up  to 
15.000  pounds  GVWR)  is  only  16.6 
inches  firom  ground— only  2.1  inches 
higher  than  Ford's  average  passenger  car 
bumper.  The  NPRM  proposes  to  raise 
the  MDB  bumper  as  high  as  25  inches 
above  the  ground."  AAMA  believed 
NHTSA  should  have  attempted  to 
correlate  the  "typical  striking  vehicle" 
dimensional  characteristics  with  the 
average  U.S.  LTV  fleet,  as  the  agency 
did  for  the  MDB  in  the  passenger  car 
side  impact  protection  rulemaking. 

3.  Inadequate  test  program.  Some 
commenters  objected  to  the  NPRM 
because  they  believed  that  the  proposal 
was  based  on  a  NHTSA  test  program 
that  was  inadequate  for  reasons  other 
than  those  relating  to  a  modified  MDB. 
AAMA  argued  that  NHTSA  simply 
extended  the  impact  conditions  (e.g., 
striking  velocity  of  the  barrier] 
developed  for  passenger  cars  to  LTVs 
without  showing  that  those  conditions 
are  relevant  for  LTV  crashes.  AAMA 
said  that  NHTSA  based  its  conclusions 
about  the  side  impact  performance  of 
the  entire  LTV  fleet  on  a  test  program 
that  did  not  represent  the  LTV  fleet. 
"None  of  the  vehicles  tested  were 
equipped  with  side  door  beams,  which 
could  have  a  significant  effect  on  test 
results."  Also,  AAMA  said  the  test 
program  did  not  account  for  the 
complexity  and  variability  of  LTVs  as  a 
group.  For  example,  AAMA  stated, 
"(t)he  agency  did  not  test  extended  cab 
pickups  which  are  structurally  different 
than  regular  cab  pickups,  nor  the  right 
side  of  a  van  which  is  structtu-ally 
different  than  the  left  side  of  a  van." 

AAMA  raised  Concerns  about  the 
agency's  tentative  conclusions  in  the 
NPRM  about  the  effectiveness  of 
padding  and  structural  modifications  as 
countermeasures.  While  NHTSA  has 
shown  that  three  inches  of  padding  can 
improve  the  performance  of  vehicles  in 
providing  side  impact  protection. 


AAMA  cautioned  that  three  inches  of 
padding  is  an  UBiealistic 
countermeasure  Rw  LTVs.  The 
conuaeoter  believed  that  trucks  with 
three  front  seating  positicms  and  three 
inches  of  interior  padding  would  not  be 
possible  if  customer  seating  preferences 
are  to  be  met.  AAMA  also  stated  that  the 
high  compression  foam  used  to  develop 
e^ctiveness  levels  may  reduce  the  SED 
accelerations,  but  may  cause  an  increase 
in  real-world  side  impact  injuries, 
especially  for  elderly  occupants. 

m.  Agency  Decision 

a.  Extending  the  Passenger  Car 
Requirements 

NHTSA  has  decided  that  it  shoidd 
limit  its  final  action  in  this  rulemaking 
to  a  straight  extension  of  the  passenger 
car  requirements  to  LTVs.  The  agency 
views  a  straight  extension  to  be  a 
reasonable  starting  point  for  establishing 
side  impact  protection  for  LTVs.  While 
the  agency  recognizes  that  a  straight 
extension  of  the  side  impact  protection 
requirements  for  passenger  cars  to  LTVs 
would  provide  flaw  benefits  when 
estimated  on  the  basis  of  historical 
accident  data,  it  would  prevent  any 
futiue  LTVs  being  introduced  into  the 
market  that  are  inferior  in  side  crash 
safety  performance  to  passenger  cars.  A 
modified  test  procedure  for  LTVs  is  not 
being  adopted  at  this  time  because  of 
concerns  that  NHTSA  has  about  the 
proposal  in  fight  of  the  pubUc 
comments.  These  issues  are  discussed 
below. 

As  noted  earUer,  some  commenters 
said  that  the  agency's  information 
regarding  LTV  side  impact  protection  is 
limited  because  none  of  the  LTVs  tested 
by  NHTSA  were  equipped  with  side 
door  beams.  Manufacturers  are  likely  to 
equip  all  LTVs  with  side  door  beams  to 
meet  Standard  214's  quasi-static 
requirements,  which  become  effective 
beginning  with  MY  1995.  These 
requirements  address  primarily  single 
vehicle  impacts,  such  as  impacts  with 
poles  and  trees. 

NHTSA  does  not  know  what  effect 
side  door  beams  may  have  on  the 
performance  of  LTVs  in  vehicle-to- 
vehicle  side  impacts,  especially  if  the 
striking  vehicle  were  high  enough  to 
override  the  door  sill  of  the  struck  LTV. 
The  beam  and  its  supporting  structures 
can  change  how  crash  forces  are 
directed  at  or  away  from  the  vehicle 
occupant  in  a  vehicle-to-vehicle  crash. 
Accordingly,  the  agency  is  concerned 
that  past  accident  data  of  LTVs  without 
door  beams  may  not  accurately  indicate 
the  real-world  side  impact  performance 
of  LTVS  with  beams  in  vehicle-to- 
vehicle  crashes. 


Another  concern  relates  to  the 
feasibility  of  the  countermeasures  that 
could  be  used  in  LTVs  to  reduce  the 
TTI(d),  if  a  modified  MDB  were 
adopted.  In  the  preliminary  regulatory 
evaluation  (PRE)  for  the  NPRM.  NHTSA 
stated  that  padding  has  been 
demonstrated  to  be  an  effective 
countermeasure  for  reducing  TTI(d)  and 
pelvic  g's  for  LTVs.  NHTSA's 
countermeasure  tests  evaluated  padding 
material  that  was  used  to  assess 
coimtermeasure  effectiveness  for 
passenger  cars.  Yet  the  PRE  recognized 
that  structural  modifications  to  the 
vehicle  might  be  needed  in  addition  to 
padding,  depending  on  the  chosen 
compliance  option  (page  VI-I).  Since  the 
fatalities  and  serious  injmies  that  are 
occurring  in  LTVs  are  caused  by  the 
heavier  and  higher  profile  vehicles,  if  an 
MDB  were  used  to  represent  these 
vehicles,  the  type  of  padding 
countermeasiires  developed  for  cars 
may  not  be  sufficient,  by  themselves,  for 
LTV  crashes  of  such  severity.  It  is 
further  noted  that  in  the  second  seat  of 
vans,  there  typically  is  no  door  on  the 
left  side,  and  thus  no  structural  side 
supports  adjacent  to  that  side  of  the 
second  seat.  There  also  appmars  to  be 
limited  side  waU  space  for  padding  in 
that  area.  Further,  the  agency's  cost 
estimates  of  coimtermeasures  and 
modifications  were  based  oq 
extrapolation  from  passenger  car  data, 
which  may  or  may  not  be  valid. 

Some  conunenters  stated  that  the 
agency  failed  to  show  that  the  proposed 
test  procedure  duplicated  the  real  world 
in  terms  of  impact  direction  and  speed. 
The  agency  analyzed  the  accident  data 
that  are  available  to  determine  accident 
conditions  of  LTV  crashes.  While  the 
NPRM  contained  broad  ranges  for 
impact  height  and  weight  of  the  MDB, 
the  agency  concluded  that  the  impact 
conditions  based  on  the  current  data  are 
within  these  ranges.  Therefore,  the 
agency  rejects  these  comments. 

By  extending  Standard  214's 
passenger  car  requirements  to  LTVs, 
NHTSA  is  ensuring  that  the  subject 
future  LTVs  will  provide  side  impact 
protection  under  the  same  crash 
conditions  under  which  passenger  cars 
provide  such  protection.  Both  passenger 
cars  and  LTVs  are  operated  in  the  same 
environment  and  thus  have  the  same 
exposure  to  striking  vehicles.  NHTSA  is 
requiring  that  LTVs  provide  a  minimum 
level  of  side  impact  protection  when 
struck  by  the  type  of  vehicle  most  likely 
to  strike  LTVs  in  all  side  impacts. 
NHTSA  has  determined  that  this 
approach,  based  on  overall  exposure 
rather  than  cause  of  fatality  or  serious 
injury,  is  appropriate,  given  the 
information  currently  available.  This 
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rule  wrill  ensure  diat  fiiture  LTVs  offer 
a  ifiipfip""'  level  of  side  crash 
protection.. 

Tbe  ag«icy  recognizes  there  is 
widespread  compUance  by  today's  LTVs 
with  the  dynamic  performance 
requirements  when  tested  according  to 
Standard  214  for  passenger  cars.  In  past 
regulatory  proceedings  involving  issues 
on  which  there  is  widespread 
compliance,  the  agency  has  generally 
concluded  that  there  is  no  compelling 
safety  need  for  it  to  act  since  vehicle 
manufecturers  are  already  {Htividing  the 
requisite  safety  performance  in  the 
absence  of  a  Federal  requirement.  In 
those  circumstances,  NHTSA  has 
frequently  determined  that  rulemaking 
would  impose  a  burden  on  the  agency 
by  requiring  it  to  develop  appropriate 
requirements,  conduct  a  rulemaking 
proceeding,  and  use  some  of  its 
enforcement  budget  to  monitor 
compliance.  Such  rules  would  also 
impose  certification  and  additional 
paperwork  burdmis  on  the 
manufecturers.  Those  burdens  would  be 
imposed  without  a  commensurate  safety 
benefit  for  the  public,  and  would  ' 
therefore  represent  unnecessary 
burdens. 

On  other  occasions,  however,  the 
agency  has  proceeded  with  rul«naking 
to  assure  that  there  is  no  retreat  from  the 
existing  level  of  safety.  For  example, 
NHTSA  issued  a  final  rule  requiring 
installation  of  lap/shoulder  belt  systems 
in  the  rear  seats  of  cars,  although  almost 
all  models  were  already  voluntarily 
slated  to  be  so  equipped  within  a  few 
yeaiBof  therule. 

NHTSA  concludes  it  is  similarly 
appropriate  to  extend  Standard  214  to 
LlVs,  to  ensure  that  future  LTVs  subject 
to  the  standard  provide  protection 
imder  the  same  crash  conditions  as 
passenger  cars.  The  dynamic  side 
impact  protection  represented  by  the 
standard  is  important  for  occupant 
safety  in  the  future,  if  LTVs  under  6,000 
pounds  GVWR  make  up  the  bulk  of  the 
LTV  fleet  population,  as  is  expected. 
The  fleet  populations  of  small  (i.e., 
compact)  vans  (minivans)  and  utility 
vehicles  are  growing  at  an  appreciable 
rate,  and  additional  manufacturers  aie 
entering  these  segments  of  the  market. 
In  tke  absence  of  a  federal  standard, 
NHTSA  cannot  assure  the  public  diat 
the  current  level  of  protection  will  be 
continued  in  the  Adiure.  Also,  it  appears 
that,  in  the  fciture,  the  growth  rate  of 
saiall  LTVs  wiU  be  Bucb  higher  tkan 
that  afkfffi  LTVs.  hSITSA  eetiautes 
duit  te  sbmM  LTVs  Bay  oaaatftuta  M 
t  ef  tks  tatri  LTV  p«p«datioa  ia 
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any  modifications,  NHTSA  believes 
some  small  and  medium  LTVs  may  not 
do  so  and  others  may  only  marginally 
meet  the  performance  criteria.  As  the 
agency  noted  above,  its  test  data  show 
that  the  Dodge  Ram  D-50,  with  a  GVWR 
of  approximately  4,900  pounds  (a 
medium  size),  met  the  thoracic 
requirement  only  marginally.  Some 
LTVs  smaller  than  the  Dodge  Ram  D-50 
may  not  be  able  to  meet  the 
reqiiirements,  and  may  need 
improvements  to  ensure  that  they  meet 
the  requirements  in  the  standard. 

As  UrVs  continue  to  grow  in 
popularity  and  sales,  NHTSA  believes  it 
is  important  to  ensure  that  all  such 
vehides  meet  at  least  the  minimum 
requirements  specified  in  Standard  214. 
Moreover,  NHTSA  believes  it  is 
important  to  ensiue  that  any  new 
entrants  to  the  LTV  market  will  follow 
the  lead  of  their  ctunpetitors  in  meeting 
the  dynamic  side  impact  protection 
requirements.  The  agency  therefore 
concludes  that  today's  rule  will  ensure 
a  minimum  safety  performance  in  all 
LTVs  subject  to  the  standard. 

Also,  the  agency  has  had  a 
longstanding  policy  to  have  equivalent 
safety  standards  for  cars  and  LTVs. 
Earlier  in  this  document,  recent  actions 
to  implement  this  policy  were  noted. 
The  agency  sees  no  compelling  reason 
to  deviate  from  this  policy  in  this 
instance,  given  the  information 
currently  available. 

The  agency  notes  that  a  number  of 
commenters  suggested  that  NHTSA 
terminate  this  rulemaking,  as  permitted 
by  ISTEA.  They  argued  that  the  safety 
problem  in  LTVs  is  minor  and  therefore 
a  termination  would  be  consistent  with 
the  provision  in  ISTEA  permitting  the 
agency  to  "complete"  rulemaking  on 
side  impact  protection  for  LTVs  by 
deciding  "not  to  promulgate  a  rule."  As 
discussed  above,  the  agency  disagrees 
that  a  termination  is  warranted.  This 
rule  ensures  that  all  future  LTVs  subject 
to  the  standard  offer  a  minimum  level 
of  side  crash  protection,  and  that 
occupants  of  cars  and  LTVs  are  assiired 
of  protection  in  the  same  crashes. 

At  the  same  time,  the  agency  is 
sensitive  to  the  issue  of  uimecessary 
regulatory  burdens.  As  a  result  and 
because  of  the  relatively  superior  safety 
performance  of  the  larger  LTVs  and 
their  more  limited  use  as  passenger- 
carrying  vehicles,  NHTSA  is  limiting 
the  rule  to  LTVs  vfith  a  GVWR  of  6,000 
pounds  or  less.  At  the  time  of  the 
NPRM,  the  agency  had  reservations 
abovX  proceeding  with  a  strai^ 
exteaaioD  in  the  sbeeaca  of  benefits, 
aspadally  in  view  ef  As  heMef  tlMt  a 
utiiight  STlnneien  rreiild  i 


costs  were  estimated  based  on  an 
extension  of  all  LTVs  up  to  8,500 
pounds  GVWR.  However,  since  this  rule 
is  limited  to  vehicles  at  or  imder  6,000 
pounds  GVWR.  fewer  vehicles  will  have 
to  be  tested.  NHTSA  estimates  that 
compliance  costs  will  be  reduced  by 
about  15  percent  due  to  the  GVWR 
limit,  Ibd  that  they  will  not  be 
significant 

NHTSA  notes  that  p>ossible  future 
upgrades  of  side  impact  protection  for 
both  passenger  cars  and  LTVs  will  be  an 
integral  part  of  the  agency's  research 
and  development  project  relating  to  side 
impact  protection.  This  project  will 
analyze  the  entire  light  vehicle  side 
impact  problem  that  %vill  remain  after 
all  vehicles  with  a  GVWR  of  6,000 
pounds  or  less  meet  the  existing 
dynamic  side  impact  requirements  of 
Standard  214.  The  agency  will  be 
considering  what  peirformance 
requirement  upgrades  should  be  made 
to  all  these  vehicles,  based  on  problem 
analysis  and  appropriate  physical 
vehicle  parameters. 

b.  Related  Requirements 

As  discussed  earlier  in  this  notice, 
commenters  raised  a  number  of  issues 
relating  to  the  NPRM's  proposal  to 
adopt  a  modified  MDB  fra  LTV  side 
impact  protection  requirements.  In 
addition  to  the  issues  to  which  the 
agency  has  resjionded  above,  issues 
were  also  raised  concerning  the 
estimated  costs  and  benefits  attributable 
to  side  impact  protection  requirements 
incorporating  a  modified  MDB;  and  the 
effectiveness  of  padding  as  a 
countermeasure  in  tests  using  a 
modified  MDB.  Since  the  agency  has 
decided  not  to  adopt  a  modified  MDB  at 
this  time,  these  issues  are  moot. 

Several  commenters  suggested  that 
recent  NASS  data  indicate  that  the 
vehicle  most  likely  to  cause  serious 
injury  or  death  to  an  LTV  occupant  is 
a  passenger  car.  Those  comments  were 
provided  in  opposition  to  a  modified 
MDB.  and  are  ^so  moot. 

The  remaining  issues  raised  by  the 
commenters  are  discussed  in  the  next 
section. 

1.  Vehicles  Covered  by  This  Rule 

This  rule  ^plies  to  LTVs  with  a 
GVWR  of  6,000  pounds  or  less. 
However,  it  does  not  apply  to  any  LTVs 
in  that  weight  range  that  are  walk-in 
vaas,  Bo((»'  homes,  tow  trucks,  dump 
trud^s,  uabulaaces  and  other 
enMrgeacy  MscaWBet^cal  vehicles 
(including  vehicles  with  fire-fighting 
e^uipBMat),  and  vehicles  equi{^>ed  with 

The  e.aM  powidGVWll  Unit  diffen 
[  ia  ISTEA.  As 
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indicated  above,  ISTEA  required  the 
agency  to  address  the  possible  extoisicm 
of  Standard  No.  214's  dynamic  side 
impact  requirements  for  passenger  cars 
to  LTVs  %vith  a  GVWR  of  8,500  pounds 
or  less  and  an  unloaded  vehicle  weight 
of  5,500  poimds  or  less.  Having  chosen 
the  barrier  currently  specified  for 
passenger  cars,  the  agency  believes  that 
it  is  appropriate  to  limit  the  application 
of  the  nde  to  vehicles  with  a  GVWR  of 
6,000  poimds  or  less.  That  barrier 
represents  side  crashes  in  which 
occupants  of  the  heavier  LTVs  are 
relatively  unlikely  to  suffer  death  or 
serious  injury.  Fiirther,  LTVs  vrith 
GVWRs  over  6,000  pounds  shoidd 
easily  meet  the  dynamic  requirements 
adopted  today  without  any 
modification.  ^4HTSA  conducted  several 
side  impact  tests  of  production  LTVs. 
Analysis  of  these  data  show  that  the 
periormance  of  the  vetiicles  in 
producing  Tn(d)  values  has  an  inverse 
relationship  to  the  curb  weight  of  the 
test  vehicle.  Vehicles  with  a  curb  weight 
of  over  3,800  pounds  produced  TTI(d) 
values  below  50  g's.  Since  curb  weight 
of  4,000  pounds  is  approximately 
equivalent  to  a  GVWR  of  about  6,000 
pounds,  NHTSA  concluded  that 
vehicles  with  a  GVWR  of  more  than 
6,000  pounds  would  meet  the  TTI(d) 
performance  reqiiirement  of  85  g's  with 
a  large  margin  of  safety  (i.e.,  at  least  30 
to  35  g's  below  the  specified 
performance  requirement).  In  the 
interest  of  reducing  unnecessary 
regulatory  burdens  associated  with 
certifying  vehicles  to  the  FMVSSs, 
NHTSA  has  not  applied  this  rule  to 
large  (over  6,000  pounds  GVWR)  LTVs. 
Vehicles  manufactured  in  more  than 
one  stage;  altered  vehicles.  Limiting  the 
application  of  this  rule  to  LTVs  with  a 
.  GVWR  of  6,000  pounds  or  less  excludes 
a  substantial  nimiber  of  vehicles 
produced  by  businesses  involved  in 
manufacturing  vehicles  in  more  than 
one  stage,  and  in  converting,  or  altering, 
LTVs  (e.g.,  van  converters).  Many  of 
these  are  small  businesses.  Final-stage 
manufacturers  typically  install  truck 
bodies  and/or  work-related  equipment 
on  chassis.  Alterers  modify  the  structure 
of  new.  ccmpleted  vehicles.  Under 
NHTSA's  regulations.a  final-stage 
manufacturer  must  certify  that  the 
completed  vehicle  conforms  to  all 
applicable  safety  standards,  and  alterers 
must  certify  that  the  altered  vehicle 
continues  to  comply  with  all  applicable 
safety  standards. 

The  GVWR  limit  of  6,000  pounds  or 
less  is  the  same  one  that  is  iised  in 
Standard  216,  "Roof  Crush  Resistance" 
(49  CFR  section  571.216).  Standard  216 
prescribes  static  roof  strength 
requirements  for  LTVs  to  increase  the 


resistance  of  the  roof  to  crtish  and 
intrusion.  The  standard  originally 
apphed  to  passenger  cars,  and  was 
extended  to  LTVs  in  a  1991  final  rule. 
In  a  comment  on  the  rule,  NTEA 
indicated  that  conunercial  LTVs 
produced  frcnn  incomplete  duissis 
generally  have  a  GVWR  above  6,000 
pounds.  Due  to  the  agency's  need  to 
furthw  examine  the  feasibility  of 
applying  the  standard  to  LTVs  with 
higher  GVWRs,  NHTSA  limited  the 
standard  to  LTVs  with  a  GVWR  of  6,000 
pounds  or  less. 

NHTSA  is  not  aware  that  a  significant 
number  of  vehicles  produced  by  final- 
stage  manu&cturers  and  alterers  have 
GVWRs  below  6,000  pounds.  No 
commenter  provided  Information 
showing  the  existence  or  estimate  of  the 
population  of  multistage  manufecturers 
or  alterers  of  vehicles  in  that  weight 
class.  To  the  extent  they  exist,  the 
means  that  these  final-stage 
manufactiuers  and  alterers  will  use  in 
certifying  compliance  with  the  dynamic 
side  impact  requirements  of  Standard 
214  will  not  differ  significantly  &t>m  the 
means  they  already  use  to  certify 
compliance  with  other  requirements, 
such  as  Standard  214's  quasi-static  side 
door  strength  requirements  and 
Standard  208's  automatic  crash 
protection  requirements.  Those  means 
are  briefly  described  below. 

First,  a  final-stage  manufacturer  could 
complete  the  vehicle  within  the  limits 
set  by  the  incomplete  vehicle 
manufectiuer  for  assuring  continued 
compliance.  This  is  the  simplest  course 
of  action  that  a  final-stage  manufacturer 
can  take  to  ensure  that  its  completed 
vehicle  performs  safely.  NHTSA's 
certification  regulations  require 
manufacturers  of  incomplete  vehicles 
(chassis)  used  by  final-stage 
manufacturers  to  provide  information 
regarding  the  limitations  on  the  center 
of  gravity,  weight,  and  other  attributes 
that  must  be  observed  by  a  final-stage 
manufacturer  in  completing  a  vehicle  if 
that  manufacturer  is  to  avoid  affecting 
the  vehicle's  compliance  with 
applicable  safety  standards.  When  the 
final-stage  manufacturer  observes  the 
limits  set  by  the  incomplete  vehicle 
manufactiuer,  it  may  certify  the  vehicle 
on  that  basis.  An  alterer  could  modify 
a  certified  vehicle  in  a  way  that  does  not 
affect  the  vehicle's  compfiance  with 
FMVSS  214,  such  as  by  refraining  from 
weakening  the  side  structure  of  the 
vehicles. 

Second,  a  final-stage  manufacturer 
could  choose  not  to  remain  within  the 
incomplete  vehicle  manufacturer's 
limits  for  a  chassis,  or  an  alterer  could 
affect  a  vehicle's  compUance  with  the 
FMVSSs,  if  the  final-stage  manufacturer 


or  aherar  took  steps  suffidoit  to  enable 
it  to  certify,  with  due  care,  that  the 
completed  vehicle  complied  with 
applicable  safety  standards,  including 
Sitandard  214.  Final-stage  manufactiuvrs 
that  build  their  own  body  structures  are 
generally  larger  than  most  final-stage 
manufacturers,  and  have  greater 
engiDeering  and  testing  expertise.  Also, 
final-stage  manufacturers  can  band 
together  to  sponsor  testing  and/or 
ei^ineering  analysis.  Similarly,  an 
alterer  could  conduct  or  sponsor  testing 
and/or  engineering  analyses  showing 
that  the  vehicle,  as  altered,  complies 
witii  Standard  214. 

Issues  relating  to  LTVs  produced  in 
more  than  one  stage  or  altered  were 
commented  on  by  five  parties  involved 
in  the  midtistage  manufacture  or 
conversion  of  LTVs.  They  included  the 
National  Truck  Equipment  Association 
(NTEA),  the  Recreation  Vehicle  Industry 
Association  (RVIA),  two  seat  suppliers 
to  multistage  manufacturers  and  alterers 
(Flexsteel  Industries  and  Bomemann 
Products),  and  an  alterer  of  coippleted 
LTVs  (Starcraft  Automotive 
Corporation.) 

Inese  commenters  expressed 
reservations  concerning  the  first 
approach  disciissed  in  the  NPRM,  i.e., 
that  a  final-stage  manufacturer  could 
stay  within  the  limits  set  by  the 
incomplete  vehicle  manufacturer,  and 
that  an  alterer  coxdd  alter  the  vehicle  in 
conformity  with  the  manufacturer's 
body  builder's  gmde  so  as  not  to  disturb 
the  vehicle's  compliance  with  Standard 
214.  NTEA,  representing  multistage 
manufactiirera  and  distributora  of  work- 
related  trucks,  truck  bodies  and 
equipment,  said  that,  as  a  result  of  a 
dynamic  side  impact  requirement  for 
LTVs,  incomplete  vehicle  manufacturere 
might  restrict  final-stage  manufacturers 
from  making  any  modification  to  the 
side  door  structure  of  their  vehicles.  The 
commenter  believed  such  a  restriction 
would  preclude  final-stage 
manufacturers  from  widening  or 
lengthening  doors,  and  would  thus 
preclude  tlunn  from  producing  vehicles 
that  need  large  doors  for  accessibility 
purposes,  such  as  ambulances,  vehicles 
for  handicapped  persons,  or  specialty 
delivery  vehicles. 

NHTSA  has  previously  considered 
assertions  that  incomplete  vehicle 
manufacturers  would  establish 
unreasonably  stringent  limitations  on 
their  vehicles.  In  the  rules  establishing 
dynamic  testing  requirements  for 
manual  safety  belts  in  LTVs  under 
Standard  208  (53  FR  50221;  December 
14, 1988)  and  extending  Standard  204's 
steering  column  rearward  displacement 
limitations  to  additional  LTVs  (54  FR 
24344;  June  7, 1969),  NHTSA  noted  that 


it  did  not  believe  that  any  incomplete 
vehicle  manufacturer  would,  as  a 
practical  matter,  establish  tinieasonably 
strin^nt  limitations  for  its  incomplete 
vehides.  If  any  incomplete  vehicle 
manufactiirer  were  to  do  so,  final  stage 
manufactiuers  would  purchase  theii^. 
incomplete  vehides  bom  other 
manufacturers  that  had  established 
more  realistic  limitations. 

The  agency's  belief  that  market  forces 
will  prevent  incomplete  vehide 
manufacturers  from  estabUshing 
unreasonably  stringent  limitations 
seems  to  have  been  correct  No 
manufacturer  has  provided  NHTSA 
with  any  evidence  that  overly  stringent 
limitations  have  been  or  will  be 
imposed  on  incomplete  vehicles  subject 
to  any  of  the  existing  crash  testing 
requirements.  Thus,  NHTSA  does  not 
find  persuasive  NTEA's  suggestion  that 
unreasonably  stringent  limitations  will 
be  imposed  on  the  completion  of 
incomplete  vehicles  as  a  result  of 
extending  Standard  214's  dynamic  test 
requirements  to  LTVs. 

m  any  event,  NHTSA  believes  the 
6,000  pound  GVWR  threshold  for  this 
rule  excludes  most,  if  not  all,  LTVs 
produced  by  final-stage  manufacturers 
and  thtis  alleviates  many  of  NTEA'e 
concerns  about  the  impacts  of  this  rule. 
Moreover,  this  rule  addresses  some  of 
NTEA's  concerns  by  excluding  walk-in 
vans,  motor  homes,  tow  trucks,  dump 
trucks,  ambulances  and  other 
emergency  rescue/medical  vehicles 
(induding  vehicles  with  fire-fighting 
equipment),  and  vehicles  equipped  with 
wheelchair  lifts.  These  categories  of 
vehicles  are  exduded  because  many 
vehicles  within  these  categories  tend  to 
have  unusual  side  structures  that  are  not 
suitable  for  MDB  testing  (for  example, 
since  some  of  these  excluded  vehicles 
have  a  body  much  wider  than  their  cabs, 
the  MDB  cannot  hit  the  driver's  door 
without  first  striking  the  body.  The  rule 
difiiers  fiY)m  the  NPRM  in  adding  "other 
emergency  rescue/medical  vehicles" 
and  vehicles  equipped  with  a 
wheelchair  lift,  to  the  list  of  excluded 
vehicles.  Emergency  rescue/medical 
vehicles  typically  have  unusual  side 
structiues  and  are  thus  excluded  for  the 
same  reason  that  the  other  vehicles  are 
excluded.  Vehicles  equipped  with  a 
wheelchair  lift  are  excluded  because 
such  vehides  typically  have  features 
such  as  a  lowered  floor  (some  are 
lowered  as  much  as  10  inches),  raised 
roof,  movable  seat  bases  and/or 
specially  designed  removable  seats,  in 
addition  to  the  lift  itself,  that  could  raise 
practicability  problems  with  regard  to 
the  ability  of  the  vehide  to  meet  the 
dynamic  side  impact  requirements. 
While  NHTSA  believes  that  all 


individuals  are  entitled  to  an  equivalent 
level  of  occupant  crash  protection,  the 
agency  also  believes  that  the  goal  of 
providing  equivalent  crash  protection 
should  not  be  achieved  at  the  expense 
of  the  goal  of  providing  mobility  to  the 
physically  challenged.  This  rule 
excludes  vehicles  equipped  Mrith 
wheelchair  lifts  because  those  vehicles 
have  unique  features  which,  while 
improving  accessibility,  make  it  difficult 
for  the  v^de  to  meet  these 
requirements.  Without  the  exdusion, 
these  vehides  might  not  be  produced. 

As  to  LTVs  that  have  not  been 
excluded,  if  a  final-stage  manufactiuer 
or  alterer  does  not  stay  within  the 
incomplete  vehide  manufacturer's 
limits  or  alters  the  vehide  in  a  way  that 
could  affect  its  conformance  to  side 
impact  protection  requirements,  the 
manufactiuer  or  alterer  will  have  the 
responsibiUty  of  determining  what  must 
be  done  to  certify  that  the  vehicle 
provides  the  reqxiisite  safety 
performance.  Those  manufacturers 
already  certify  to  the  dynamic  crash  test 
requirements  of  Standards  208 
("Occupant  Crash  Protection").  212 
("Windshield  Mounting").  219 
("Windshield  Zone  Intrusion")  and  301 
("Fuel  System  Integrity"),  and  the  quasi- 
static  requirements  of  Standard  214  and 
216,  among  others.  Under  the  statute, 
each  manufacturer  must  certify  its 
vehides.  but  the  statute  does  not  require 
any  manufacturer  to  crash  test  or 
undertake  any  particular  evaluation  of 
its  vehides  to  make  its  certification.  If 
crash  testing  its  vehicles  is  too  * 
biudensome  for  a  final-stage 
manufactiuer.  it  could  certify  its 
vehicles  using  gimiliir  means  to  those  it 
now  uses  to  certify  to  other  standards 
with  dynamic  testing  reqiiirements. 
induding  appropriate  engineering 
analyses. 

The  NPRM  stated  that,  if  a  final-stage 
manufacturer  does  not  stay  within  the 
incomplete  vehide  manufactiuer's 
limits  or  if  an  alterer  alters  the  vehide 
in  a  way  that  could  affect  the  LTV's 
conformance  to  side  impact  protection 
requirements,  the  final-stage 
manufactiuer  or  alterer  can  band 
together  with  other  manufacturers  and 
alterers  to  sponsor  testing  and/or 
engineering  analysis  to  show  that  a 
vehide  type  commcm  to  all  complies 
with  the  dynamic  side  impact 
requirements.  This  is  simUar  to  what  is 
done  to  enable  multistage  manu&ctiuers 
and  alterers  to  certify  to  the  dynamic 
testing  requirements  of  FMVSS  208. 
"Occupant  Crash  Protection."  In 
response,  RVIA  said  that  while  most 
manufacturers  engaged  in  vehicle 
conversions  certify  te=<he  automatic 
crash  protection  requirements  of 


Standard  208  by  means  of  "engineering 
analysis,"  using  data  from  seating 
component  suppbers  and  incomplete 
vehide  manufacturers.  RVIA  argued 
that  engineering  analysis  would  not  be 
an  alternative  to  full  scale  crash  testing 
in  the  case  of  Standard  214.  RVIA  stated 
this  is  because 

(ajdequate  simulation  of  dummy 
accelerations  resulting  from  side  intrusion 
contact  with  interior  components,  padding 
and/or  seating  components  cannot  be 
performed.  Full  scale  impact  testing  would 
therefore  be  required  to  be  performed  on  each 
side  of  each  diBerent  vehicle/seating  system 
configuration. 

Similarly,  Flexsteel  Industries  said  that 

*  *  *  the  dynamic  side  imp>act 
requirements  of  FMVSS  214  on  vans  and 
pickups  could  well  create  a  larger  problem  to 
verify  continued  vehicle  compliance  than   - 
that  experienced  for  FMVSS  208.  Unlike  the 
FMVSS  208  requirement  where  sled  testing 
could  be  used  to  make  comparative  tests  of 
Flexsteel  seating  to  bctory  seating,  the 
proposed  side  impact  test  is  an  intrusive  test 
and  both  sides  of  new  vans  and  pickups  may 
have  to  be  tested. 

NHTSA  does  not  agree  that 
engineering  analysis  is  not  useful  in 
assessing  a  vehicle's  compliance  with 
Standard  214.  Manufacturers  have 
computer  simulations,  component  and 
sled  tests  using  body  shells,  and 
analyses  at  their  disposal  to  aid  in 
assessing  the  capability  of  a  vehicle  to 
meet  the  requirements  under  Standard 
214.  These  methods  are  considerably 
less  expensive  than  crash  testing.  With 
respect  to  the  opportunity  to  use  these 
alternative  methods  for  assessing 
compliance.  Standard  214  is  not  any 
different  from  Standard  208.  Sled  tests 
simulating  side  crash  tests  can  be 
performed  in  the  same  manner  as  in 
FMVSS  208.  Similarly,  component  test 
data  &t>m  crushing  vehicle  doors,  seat 
structures,  and  other  lateral  components 
along  with  dummy  body  block  data 
could  be  used  in  developing 
mathematical  models  and  computer 
simulations  to  analyze  safety 
performance  of  vehicle  designs.  This 
would  enable  RVIA,  Flexsteel  and  other 
companies  to  determine  the  capabiUty 
of  their  vehide  designs  in  meeting  the 
requirements  in  FMVSS  214.  Further, 
NHTSA  believes  that  alterers  should 
assure  that  they  are  producing  vehicles 
that  are  equal  to  their  original 
coimterparts.  Therefore,  alterers  must 
certify  their  vehicles  to  the  requirements 
in  FMVSS  214  by  any  available  means. 

Other  Issues 

Vehicles  with  work-performing 
equipment.  NTEA  suggested  that 
NHTSA  should  exdude  vehicles 
outfitted  with  a  cargo  or  property 
carrying  body,  or  work  performing 
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eqvdpment.  The  agency  is  not  adoptlBg 
this  suggestion  because  the  agency 
believes  references  to  "cargo  or  property 
carrying  body"  are  overly  broad.  For 
instance,  they  would  exclude, 
inappropriately,  pidnip  trucks.  NHTSA 
furdier  notes  that  most,  if  not  all, 
multistage  vehicles  equipped  with  work 
performing  equipment  are  excluded  as  a 
resiilt  of  either  the  6,000  pound  weight 
threshold  for  the  applicability  of  the 
rule,  or  the  exclusion  of  vehicles  such 
as  diunp  trucks,  tow  trucks  and 
emergency  response/medical  vehicles 
from  the  rule's  coverage. 

RVIA.  NTEA  and  Starcraft 
Automotive  luged  NHTSA  to  exclude 
"second  stage  manufacturers"  of  LTVs 
from  any  dynamic  side  impact 
protection  requirement.  In  NHTSA's 
view,  the  statute  does  not  permit  such 
an  exclusion.  While  the  agency  must 
"consider  whether  any  *  *  *  proposed 
standard  is  reasonable,  practicable  and 
appropriate  for  tha.particular  type  of 
motor  vehicle  or  motor  vehicle 
equipment  for  which  it  is  prescribed." 
(49  U.S.C  $  30111(b)(3),  formerly 
section  103(f)(3)  of  the  Vehicle  Safety 
Act),  the  agency's  authority  to  establish 
different  standards  for  different  classes 
of  vehicles  is  not  without  limit.  The 
legislative  history  of  the  Vehicle  Safety 
Act  reveals  that  the  consequence  of 
section  30111(b)(3)  is  that  any 
differences  between  standards  for 
different  classes  of  vehicles  "of  course 
(are  to]  be  based  on  the  type  of  vehicle 
rather  than  its  place  of  origin  or  any 
special  drcumstances  of  its 
manufacturer."  S.  Rept  1301. 2  U.S. 
Code,  Cong.  &  Admin.  News.  2714 
(1966).  cit»d  in  Chrysler  Corp.  v.  Dept. 
of  Transportation.  472  F.2d  659,  679 
(6th  Cir.  1972).  Under  that  decisicm, 
NHTSA  may  not  exclude  vehicles  from 
Standard  214  simply  because  they  are 
manufactured  in  two  or  mora  stages. 
Further,  NHTSA  is  not  authorized  when 
establishing  safety  standards  to 
differentiate  between  manufectiuers  on 
the  basis  of  their  size  or  financial 
resources. 

Strong  policy  reasons  underlie 
Congress'  refusal  to  differentiate 
between  vehicles  on  the  basis  of  the 
manufactiuers'  "special  circumstances." 
A  motor  vehicle  is  an  inherently 
dangerous  instrument,  composed  of 
multiple  components  that  must  function 
together  smoothly  and  safely.  To  protect 
unsuspecting  members  of  the  public 
from  exposure  to  unreasonable  risks 
posed  by  unsafe  vehicles,  there  is  good 
reason  to  require  that  every  vehicle  of  a 
given  type  to  meet  all  "minimum 
performance  standards"  that  are 
prescribed  for  vehicles  of  its  type. 


Moreover,  the  statute  does  not 
authorize  NHTSA  to  grant  permanent 
exemptions  from  safety  standards  to 
small  manufacturers  who  otherwise 
would  be  covered  by  those  standards. 
See  Nader  V.  Volpe,  475  F.2d  916, 918 
P.C  Or.  1973).  While  Mider  involved 
a  single  manufacturer  that  sought  to  be 
permanently  exempted  from  safety 
standards,  its  reasoning  applies  equally 
to  classes  of  manufactiuers  that  seek 
such  exemptions.  Although  the  Safety 
Act  was  amended  after  the  Nader 
decision  to  permit  small  manufiBCturers 
to  seek  temporary  exemptions  from 
safety  standards  if  they  can  demonstrate 
that  compliance  with  the  standard 
would  cause  them  "substantial 
economic  hardship"  and  that  they  have 
made  a  good  faith  effort  to  comply  (49 
U.S.C.  §  30113.  formerly  section  123  of 
the  Vehicle  Safety  Act),  Congress  has 
severely  restricted  the  agency's 
authority  to  grant  such  exemptions  to 
very  narrow,  limited  drcumstances. 
These  commenters  are  in  effect  seeking 
a  permanent  exemption  from  Standard 
214  that  the  statute  does  not  permit. 

NHTSA  admowledges  that  National 
Truck  Equipment  Association  v. 
NHTSA,  919  F.2d  1146  (6th  Or.  1990), 
suggests  that  NHTSA  has  authority, 
somewhere  within  its  enabling  statute, 
to  exclude  commercial  vehicles 
manufactured  in  two  or  more  stages 
from  coverage  imder  a  safety  standard. 
However,  even  an  expansive  reading  of 
that  case  would  not  justify  an  exclusion 
of  all  multistage  vehicles  from  the 
coverage  of  the  standard. 

Compliance  using  engineering 
analysis.  Bomemann  Products  asked 
NHTSA  to  consider  issuing  a  rule 
specifying  that  NHTSA  will  determine 
whether  an  LTV  complies  with  a 
dynamic  side  impact  requirement  based 
on  means  other  than  an  actual  dynamic 
test,  such  as  by  way  of  engineering 
analysis.  As  a  matter  of  policy,  NHTSA 
seeks  in  developing  and  implementing 
its  safety  standards  to  use  test 
procedures  that  not  only  determine 
compliance  but  also  are  as  predictive  of 
safety  performance  in  the  real  world  as 
practicable.  Since  dynamic  crash  tests 
are  more  predictive  of  such  performance 
than  engineering  analysis,  the  agency 
uses  them  where  practicable  in 
developing  compliance  test  procediues. 

Whik  engineering  analysis  may  be 
adequate  for  design  of  the  average 
vehicle,  it  may  not  be  sufficient  for  the 
agency's  purposes  to  determine  the 
safety  performance  of  a  vehicle,  with 
respect  to  all  vehicle  models.  For 
example,  in  a  particular  case,  the 
analysis  may  not  properly  account  for 
all  of  the  relevant  crash  variables  and 
the  individual  interrelationship  that 


exists  between  those  variables. 
However.  NHTSA  acknowledges  that 
mmiufacturers  may  use  analytical 
methods  to  establish  due  care, 
especially  if  the  manufact\uer8  have 
limited  financial  resources. 

2.  Vehicles  Manu&cttued  Without 
Doors 

In  addition  to  the  exdiided  vehicles 
described  in  the  preceding  section,  this 
rule  also  excludes  vehicles  that  have  no 
doors  or  exclusively  have  doors  that  are 
designed  to  be  easily  attached  or 
removed  so  that  the  vehicle  can  be 
operated  without  doors.  The  proposed 
exclusion  was  based  on  practicability 
concerns.  Advocates  objected  to  the 
proposed  exclusion  on  the  basis  that  it 
allows  the  design  and  sale  of  vehicles 
with  an  "inherenUy  dangerous  design." 

In  response,  the  agency  notes  that 
requiring  these  vehicles  to  meet 
Standard  214  would  necessitate  changes 
in  their  design  which  would  adversely 
affect  the  utiUty  and  original  purpose 
for  which  these  vehicles  were 
introduced.  Accordingly,  the  agency 
does  not  consider  the  standard 
reasonable,  practicable  and  appropriate 
for  these  vehicles. 

3.  Impact  Reference  Line 

This  rule  makes  a  slight  change  to  the 
provision  in  the  NPRM  on  specifying 
the  impact  reference  line  (IRL)  (S6.ll) 
for  the  moving  deformable  barrier.  The 
IRL  is  located  on  the  target  test  vehicle 
to  determine  where  the  MDB  must  first 
contact  the  target  vehicle  in  the 
dynamic  test.  It  determines  the  distance 
of  the  vertical  line  of  first  MDB  contact 
from  the  center  of  the  wheelbase  of  the 
struck  vehicle,  and  provides  the  relative 
position  of  the  test  dummy  in  the  front 
seat  of  the  target  vehicle  with  respect  to 
the  striking  h/BiB  at  the  time  of  impact. 
For  a  left  side  impact,  the  left  forward 
edge  (comer)  of  the  MDB  must  be 
aligned  so  that,  when  the  MDB  strikes 
the  test  vehicle,  a  longitudinal  plane 
tangent  to  the  left  forward  edge  of  the 
MDB  passes  through  the  IRL  within  a 
tolerance  of  ±  2  indies.  As  explained  in 
the  NPRM,  the  spedfied  impact 
reference  line  for  passenger  cara  is 
generally  37  inches  forward  of  the 
center  line  of  the  wheelbase  of  the 
struck  vehicle.  However,  for  care  with 
wheelbases  greater  than  114  inches,  the 
impact  reference  line  is  20  inches 
behind  the  center  line  of  the  front  axle. 
This  ensiues  that  the  impad  point  for 
cars  with  very  long  wheelbases  is  not  so 
far  toward  the  rear  of  the  car  that  the 
front  seat  dummy  does  not  experience  a 
full  impad.  The  agency  proposed,  with 
one  exception,  the  same  impad 
reference  line  for  LTVs.  To  ensure  that 
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the  impad  line  is  not  too  far  forward  for 
LTVs  with  very  short  wheelbases,  the 
agency  proposed  that  for  LTVs  with 
wheelbases  of  98  inches  or  less,  the 
impad  reference  line  would  be  12 
inches  rearward  of  the  vehicle's  front 
axle  centerline.  This  would  ensure  that 
the  MDB  would  not  likely  bridge  across 
the  front  and  rear  axles  in  short 
wheelbase  LTVs. 

The  NPRM  noted  that  GM  expressed 
a  concern  that  specification  of  impad 
point  based  on  wheelbase  could  residt 
in  different  test  results  for  different 
wheelbase  versions  of  the  same  model 
LTV.  Maniifadurers  sometimes  offer  the 
same  LTV  with  several  different 
wheelbases.  Basing  the  impad  point  on 
a  vehicle's  wheelbase  would  result  in 
the  point  of  first  contad  of  the  barrier, 
in  two  structurally  identical  LTV's, 
being  at  two  different  locations.  The 
NPRM  requested  comments  on  whether 
the  specified  impad  reference  line 
should  be  adjusted  to  eliminate  this 
possibility,  such  as  by  spedfying  the 
impad  reference  line  baised  on  driver  H- 
point  instead  of  wheelbase. 

In  commenting  on  the  NPRM.  GM 
iterated  its  concern  that  the  same  model 
vehicle  would  be  tested  under  two 
different  sets  of  test  conditions.  GM  said 
its  regular  cab  S/T  pickup  with  a 
standard  length  bed  has  a  wheelbase  of 
108.3  inches,  while  the  S/T  pickup  with 
a  regular  cab  and  long  bed  has  a 
wheelbase  of  over  114  inches.  The 
conunenter  stated,  "According  to  the 
proposed  procedure,  the  MDB  would 
strike  these  two  versions  of  the  same 
truck  at  locations  which  differ  by  nearly 
three  inches."  Rover  said  the  vehicle 
manufadurer  should  be  able  to  choose 
tounpact  all  "structurally  identical 
LTVs  with  different  wheelbases"  at  the 
same  point  provided  that  "the  point 
chosen  was  that  specified  in  the 
standard  for  one  of  the  range  of 
wheelbases." 

After  reviewing  these  comments, 
NHTSA  has  decided  to  specify  the 
impad  reference  line  in  the  following 
manner.  For  vehicles  with  a  wheelbase 
of  98  inches  or  less,  or  greater  than  114 
inches,  the  impad  reference  line  will 
generally  be  placed  at  the  locations 
proposed  in  the  NPRM.  That  is,  for 
LTVs  with  a  wheelbase  of  98  inches  or 
less,  the  impact  reference  line  is  12 
inches  behind  the  vehicle's  front  axle,  to 
ensure  that  the  MDB  is  not  so  forward 
as  to  impad  the  front  wheel,  or  bridge 
between  the  front  and  rear  axles  in  a 
very  short  wheelbase  vehide.  (NHTSA 
has  adopted  this  provision  for  LTVs 
with  wheelbases  of  98  inches  or  less, 
and  not  for  passenger  ca^s,  because  to 
the  agency's  knowledge,  there  are  very 
few  passenger  cars  with  such  short 


wheelbases  compared  to  LTVs  sold  in 
this  country.)  Similar  to  the 
spedfication  in  the  standard  for  locating 
the  impad  reference  line  for  passenger 
cars,  for  LTVs  with  wheelbases  greater 
than  114  inches,  the  impad  reference 
line  generally  is  20  inches  behind  the 
vehicle's  front  axle  center  line,  to  ensure 
that  the  impad  point  for  vehicles  with 
very  long  wheeuMses  is  not  so  far  to  the 
rear  of  the  vehicle  that  the  front  seat 
dummy  does  not  experience  a  full 
inijpad. 

For  vehicles  with  a  wheelbase  of 
greater  than  98  inches  but  not  greater 
than  114  inches,  the  impad  reference 
line  will  generally  be  37  inches  forward 
of  the  center  of  the  vehicle's  wheelbase, 
similar  to  the  spedfication  for  passenger 
cars.  However,  in  response  to  GM's  and 
Rover's  comments,  this  rule  provides 
manufadurers  producing  two  or  more 
different  vereions  of  the  same  model 
vehicle  the  option  of  determining  the 
impad  reference  line  based  on  the 
vehicle  with  the  shortest  wheelbase  of 
the  different  versions  of  the  model. 

NHTSA  has  seleded  this  optional 
procediue  because  it  reduces  test 
biu-dens  on  manufacturers  producing 
compad  and  "stretch"  versions  of  a 
vehicle  model,  without  compromising 
safety.  The  procedure  does  not  alter  the 
relative  longitudinal  position  between 
the  dununy  and  the  MDB,  thus  ensuring 
that  the  dummy  will  be  loaded  by  the 
barrier  in  the  same  maimer  in  a  test. 
While  wheelbases  for  different  vereions 
of  the  same  LTV  model  could  differ,  the 
difference  in  length  is  generally  in  the 
rear  part  of  the  vehicle,  with  the  front 
axle  to  the  front  seating  reference  point 
(SgRP)  distance  remaining  essentially 
the' same.  That  is,  the  "stretching" 
resulting  in  a  longer  wheelbase  version 
of  a  vehicle  is  rearward  of  the  front  seat. 
Thus,  the  relative  distance  between  the 
front  axle  and  the  dummy  is  constant  in 
different  versions  of  the  same  LTV 
model  irrespedive  of  their  differences 
in  the  location  of  the  center  of  their 
wheelbase.  Since  the  SgRP  is  located  in 
virtually  the  same  position  in  all 
versions  of  a  specific  vehicle  model,  the 
different  versions  are  likely  to  perform 
virtually  identically  in  Standard  214's 
dynamic  test,  if  the  distance  between 
the  barrier  impad  reference  line  and  the 
dummy  is  maintained  in  the  different 
versions.  That  knowledge  would  be 
helpful  to  manufadurers  in  certifying 
different  vereions  of  a  model. 

The  procedure  bases  the  IRL  to  SgRP 
distance  on  the  vehicle  with  the  shortest 
wheelbase,  as  opposed  to  a  longer 
wheelbase,  because  using  the  shortest 
wheelbase  ensures  that  the  engagement 
of  the  side  strudure  with  the  barrier  is 
consistent  across  all  vereions  of  the 


same  model.  If  a  vehicle  with  a  longer 
wheelbase  were  used  as  the  "base" 
vehide.  the  procedure  could  result  in 
the  barrier  hitting  a  tire  on  a  vehicle 
with  a  very  short  wheelbase,  which 
would  interfere  with  the  interaction  of 
the  MDB  and  the  side  strudiue  of  the 
vehicle  tested. 

Under  the  optional  procedure,  the 
distance  between  the  IRL  that  is  a 
certain  distance  forward  of  the  center  of 
the  vehicle's  wheelbase  (i.e..  the  vehide 
with  the  shortest  wheelbase,  if  there  are 
several  vereions  of  the  same  model)  or 
rearward  of  the  front  axle,  as  the  case 
may  be,  and  the  SgRP  of  the  vehicle,  is 
used  to  determine  the  impad  reference 
line  for  all  other  versions  of  the  same 
model  vehicle,  even  those  with  a 
wheelbase  over  114  inches  when  it  is  a 
stretch  version  of  a  specific  model.  The 
distance  between  the  SgRP  and  the  IRL 
on  the  vehicle  with  the  shortest 
wheelbase  will  be  the  same  for  all  other 
vereions  of  the  same  model. 

Stated  differently,  NHTSA  will  place 
the  IRL  on  a  test  vehicle  of  a  spedfic 
model  at  the  same  distance  from  the 
SgRP  Uiat  die  IRL  is  bom  the  SgRP  on 
the  model  with  the  shortest  wheelbase. 
When  several  versions  of  the  same 
model  have  wheelbases  ranging  from  98 
inches  or  less  to  more  than  98  inches, 
the  IRL  will  be  placed  12  inches  behind 
the  centerline  of  the  front  axle  of  the 
vehicle  with  the  shortest  wheelbase. 
When  the  shortest  vereion  of  a  model 
has  a  wheelbase  greater  than  98  inches 
but  not  greater  than  114  inches,  the  IRL 
will  be  placed  37  inches  forward  of  the 
center  of  the  vehicle's  wheelbase  (i.e., 
the  vehicle  with  the  shortest  wheelbase, 
if  there  are  several  vereions  of  the  same 
model).  When  the  shortest  vereion  of  a 
model  has  a  wheelbase  greater  than  114 
inches,  the  IRL  will  be  placed  20  inches 
rearward  of  the  shortest  vehicle's  front 
axle.  In  all  cases,  after  the  location  of 
the  IRL  is  determined,  the  longitudinal 
distance  from  this  reference  line  to  the 
front  SgRP  is  also  determined.  For  tests 
of  all  other  vereions  of  the  LTV  model 
being  tested,  the  IRL  is  located  such  that 
the  distance  between  the  IRL  and  the 
SgRP  will  be  maintained. 

4.  Rear  Seat 

The  NPRM  requested  comments  on 
whether  an  LTV  side  impact  protection 
requirement  should  apply  to  the  front 
and  rear  seats  of  LTVs  (as  is  the  case  for 
passenger  care),  or  whether  they  should 
apply  to  the  front  seats  only  of  these 
vehicles.  The  preliminary  economic 
assessment  for  the  NPRM  estimated 
that,  for  the  rear  seat,  the  target 
population  consisted  of  eight  fatalities 
and  17  to  20  AIS  3+  injuries.  Because  of 
the  projected  growth  in  LTV 
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registrations,  the  agency  has  now 
estimated  that  the  target  population  for 
the  rear  seats  may  increase  to  20-26 
fatalities  and  40-55  serious  injiuies,  in 
the  long  run.  The  National  Association 
of  Independent  bisiirers  (N  All) 
supported  applying  a  dynamic  side 
impact  requirement  to  "back  doors"  as 
a  means  of  increasing  the  safety  to 
children  riding  in  the  passenger  areas  of 
mini-vans  and  sport-utility  vehicles. 
The  commenter  said  it  is  siuprised  by 
the  "unexpectedly  low  safety  payoff' 
estimated  by  NHTSA.  Advocates 
acknowledged  that  the  agency's 
estimates  raise  the  possibility  that 
applying  a  dynamic  requirement  to  rear 
seats  could  create  an  lumecessary  cost 
burden  for  manufacturers.  However,  the 
commenter  argued  that  NHTSA  could 
have  underestimated  how  many  small 
LTVs  are  used  as  passenger  carrying 
vehicles. 

This  rule  applies  the  dynamic  side 
impact  requirements  to  txith  the  front 
and  rear  seats  of  LTVs.  The  agency 
believes  this  is  reasonable,  since  it  Mrill 
make  the  requirements  for  passenger 
cars  and  LTVs  as  similar  as  possible. 
Also,  a  rear  seat  requirement  will  not 
impose  significant  burdens  on 
manufacturers,  since  currently  all  LTVs 
would  probably  meet  the  requirement 
with  little  or  no  change.  Most 
importantly,  NHTSA  adopted  the  rear 
seat  requirement  because  trends  in  LTV 
registrations  and  occupancy  data 
indicate  that  rear  seats  on  llTVs  are 
likely  to  be  occupied  more  in  the  futxire, 
compared  to  the  past  twenty  years.  As 
more  aiad  more  LTVs  are  used  for  family 
transportation,  children  are  increasingly 
transported  in  these  seats.  In  fact, 
comparing  1981-1986  NASS  data  for 
towaway  crashes  to  1988-1993  data,  the 
ratio  of  rear  to  front  seating  of  minors 
in  LTVs  has  doubled  from  0.2  to  0.4, 
while  only  slightly  increasing  from  0.5 
to  0.6  for  passenger  cars. 

5.  Upgrading  Other  Aspects  of  the 
Standard 

NHTSA  received  two  comments 
suggesting  that  the  agency  should 
ctMisider  upgrading  aspects  of  Standard 
214  aside  from  modifications  to  the 
MDB.  Advocates  supported  modifying 
the  MDB  to  increase  its  height  and 
weight,  but  also  urged  NHTSA  to  lower 
allowable  TTI(d)  to  80  (from  85)  and 
pelvic  g  to  90  (firom  130). 

This  rule  does  net  adopt  lower  limits 
on  the  TTHd)  and  pelvic  g  perfmmance 
criteria  specified  in  Standard  214.  The 
SfSMcy  gave  bo  suggestion  in  the  NPRM 
that  hfflTSA  would  change  the 
perfennasce  criteria,  and  thus  there  was 
BO  notice  for  the  suggested 
aaendments. 


nHS.  while  supporting  extending  the 
passenger  car  requirements  to  LTVs 
(this  commenter  was  opposed  to  a 
modified  MDB  for  LTVs),  urged  NHTSA 
to  "seriously  review  ways  to  upgrade 
this  standard  for  all  passenger  vehicles." 
The  commenter  was  concerned  that  the 
rulemaking  signaled  that  NHTSA  is 
satisfied  with  the  passenger  car 
requirements  of  Standard  214,  and  that 
the  research  needed  to  upgrade  the 
standard  does  not  have  a  sufficient 
priority  within  the  agency. 

NHTSA  believes  it  would  be 
prematiue  to  decide  to  upgrade  the 
passenger  eta  side  impact  protection 
requirements  before  an  evaluation  is 
made  of  the  eflectiveness  of  those 
requirements.  Further,  since  the 
standard  will  not  be  fiilly  implemented 
until  September  1, 1996,  it  is  too  early 
to  reassess  the  efficacy  of  those 
requirements.  It  is  common  practice  for 
the  agency  to  conduct  an  evaluation 
study  of  an  important  rulemaking 
action,  such  as  Standard  214's  dynamic 
side  impact  protection  requirements, 
when  sufficient  accident  data  become 
available  for  analysis.  NHTSA  believes 
sufficient  data  will  be  available  for  an 
effective  evaluation  of  the  passenger  car 
dynamic  side  impact  requirements  by 
the  year  2000.  NHTSA  has  planned  to 
undertake  research  on  advance  dynamic 
side  impact  protection  for  all  light 
passenger  v^des,  including  LTVs.  The 
agency  has  also  research  underway  to 
determine  the  potential  for  additional 
injury  criteria  tor  chest  and  abdominal 
injuries  in  side  crashes.  That  research, 
while  more  of  a  priority  at  this  time 
than  efforts  to  upgrade  the  passenger  car 
side  impact  protectim  requirements,  is 
nevertheless  likely  to  yield  important 
information  on  matters  pertaining  to  a 
Standard  214  upgrade  for  all  regulated 
vehicles. 

6.  Leadtime 

This  rule  is  efiiective  for  all  vehicles 
on  September  1. 1998.  NHTSA  believes 
that  most,  if  not  all,  LTVs  subject  to  the 
rule  are  able  to  meet  the  reqiiirements 
adopted  today  with  little  or  no 
modification.  Thus,  a  phase-in  schedule 
for  vehicle  compliance  with  the  rule  is 
imnecessary.  On  the  other  hand,  some 
manufacturers  of  small  LTVs  may  seek 
to  modify  their  vehicles  to  increase  the 
margin  with  which  their  vehicles  meet 
the  criteria  of  the  standard,  to  ensure  the 
TTI  measiu«ments  that  NHTSA  obtains 
from  tests  of  their  vehicles  are  within 
the  standard's  limits.  NHTSA-has 
determined  that  a  September  1, 1998 
effective  date  gives  motor  vehicle 
manufactures  sufficient  leadtime  to 
evaluate  their  products  and  make  any 
necessary  changes  to  them.  In  additi(m. 


there  may  be  a  number  of  final-stage 
manufacturers,  many  of  which  are  small 
businesses,  that  need  a  September  1, 
1998  effective  date  to  obtain  information 
sufficient  to  allow  them  to  certify  to  the 
requirements  of  the  standard.  Final- 
stage  manufacturers  may  not  be  able  to 
initiate  their  compliance  woik  until  the 
chassis  manufacturera  publish  their 
guidelines  for  completing  vehicles  in 
compliance  with  the  dynamic 
performance  requirements  of  Standard 
214  and  make  those  available.  In  view 
of  the  possible  impacts  of  this 
amenchnent  on  bo^  large  and  small 
manufactiiren.  NHTSA  concludes  for 
good  cause  shown,  it  is  in  the  public 
interest  to  have  an  effective  date  later 
than  one  year  after  promulgation  of  this 
rule. 

IV.  Rulemaking  Analyses  and  Noticaa 

a.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  dociunent  was  not 
reviewed  under  E.0. 12866,  "Regulatory 
Planning  and  Review."  The  agency  has 
considered  the  impact  of  this 
rulemaking  action  under  the 
Department  of  Transportation's 
regulatory  policies  and  procedures,  and 
has  determined  that  it  is  not 
"significant"  under  them.  This  rule  will 
ensure  that  future  new  LTV  models 
provide  at  least  the  same  level  of 
benefits  as  are  provided  to  passenger  cat 
occupants.  The  safety  benefits  accruing 
from  this  rule,  as  applied  to  current  - 
models,  are  likely  to  be  small.  As  far  as 
the  agency  knows,  all  current  LTVs 
meet  this  final  rule.  However,  it  appears 
some  ciurent  models  would  only 
marginally  meet  the  standard  as        « 
currently  manufactured,  and  may 
therefore  have  to  be  unproved  to  assure 
compliance  in  future  testing.  Hie  costs 
of  this  rule  are  negligible.  In  the 
preliminary  regulatory  evaluaticm  fiw 
the  NPRM,  NHTSA  estii^ated  total 
compliance  costs  of  $1.5  millicm  (1992 
dollars),  with  the  standard  applicable  to 
vehicles  at  or  below  8,500  pounds 
GVWR  (55  vehicles  at  $27,770  per  test, 
excluding  the  cost  of  the  test  vehicles). 
With  the  final  nde  applicri>le  to 
vehicles  at  or  below  6,000  poimds 
GVWR,  potentially  47  v^cles  would  be 
subject  to  testing,  with  a  total  cost  of 
SI. 3  millimi. 

b.  Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  rulemaking  action  under  the 
RegulatOTy  Flexibility  Act.  I  hereby 
certify  that  it  will  not  have  a  signiicast 
econcnnic  impact  on  a  substantial 
number  of  ssaall  entities.  The  nnall 
businesses  and  cHganizations  most 


likefy  to  be  affscted  by  this  nde  are 
final-stage  LTV  manufacturers  and 
alterers.  Many  of  the  vehicles  produced 
by  final-stage  manufactxirers  are  over 
6,000  pounds  GVWR.  Because  the  rule 
applies  only  to  vehicles  at  or  below 
6,000  pounds  GVWR,  this  significantly 
reduces  the  applicability  of  the  rule  in 
terms  of  both  the  number  of  small 
businesses  affscted  by  the  rule,  and  the 
number  of  vehicles  produced  by  an 
affected  manufacturer.  Some  van 
converters  (which  are  "alterers")  could 
be  affiscted  by  the  rule.  While  there  are 
a  significant  number  of  van  converters, 
there  are  probably  only  a  small  number 
that  convert  mini-vans  or  other  vans  at 
or  under  6,000  pounds  GVWR,  that 
produce  vehicles  types  that  are  subject 
to  this  nde  and  that  also  change  the  side 
structure  of  the  vehicle  (e.g.,  by  putting 
a  larger  window  in  the  side  of  the 
vehicle).  The  van  converter  that  does  so 
would  need  to  certify  that  the  altered 
vehicle  complies  with  Standard  214. 
Van  converters  would  be  able  to  make 
their  certification  using  means  at  their 
disposal,  such  as  engineering  analyses 
or  sponsored  testing,  similar  to  the 
methods  they  now  use  to  certify  to 
dynamic  and  quasi-static  test 
requirements  in  the  FMVSSs  that  apply 
to  their  vehicles.  (A  detailed  discussion 
of  the  means  available  to  final-stage 
manufactiirers  and  alterers  in  certifying 
to  the  dynamic  test  requirements 
adopted  today  are  discussed  in  the 
section,  "Vehicles  covered  by  this  rule," 
supra.)  In  view  of  the  limitations  on  the 
applicability  of  this  rule,  and  in  view  of 
the  means  available  to  manufacturers  to 
certify  their  vehicles,  this  rule  will  not 
result  in  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

c.  Executive  Order  12612  (Federalism) 

This  rulemaking  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  the  agency 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

d.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  will  not  have  any  signfficant 
impact  on  the  quality  of  the  human 
environment. 

e.  Executive  Order  12778  (Civil  Justice 
Reform) 

This  rule  does  not  have  any 
retroactive  effect.  Under  section  49 


U.S.C.  30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  idmtical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  reqiiirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  <a 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court 

List  of  Subjects  in  48  CFRPart  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing, 
NHTSA  amends  49  CFR  Part  571  as  set 
forth  below. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Aottiafitjr:  49  U.S.C.  322,  30111,  30115, 
30117  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.214  is  amended  by 
revising  Sl(b)  and  S2,  adding  S3(f),  and 
revising  S5.1,  S6.1,  S6.ll  and  S7,  and 
by  adding  S6.11.1  and  S6.11.2  to  read  as 
follows: 


$571,214    Standard  No.  214.  sue 
Protection. 


51.  *  •  • 

(b)  Purpose.  The  purpose  of  this 
standard  is  to  reduce  the  risk  of  serious 
and  fatal  injury  to  occupants  of 
passenger  cars,  multipurpose  passenger 
vehicles,  trucks  and  buses  in  side 
impact  crashes  by  specifying  vehicle 
crashworthiness  requirements  in  terms 
of  accelerations  measured  on 
anthropomorphic  dummies  in  test 
crashes,  by  specifying  strength 
requirements  for  side  doora,  and  by 
other  means. 

52.  This  standard  applies  to — 

(a)  Passenger  cars; 

(b)  Effiective  September  1, 1993, 
sections  S3(a),  S3(e),  S3.1  through 
S3.2.3,  and  S4  of  the  standard  apply  to 
midtipiupose  passenger  vehicles, 
trucks,  and  buses  witib  a  GVWR  of 
10,000  pounds  or  less,  except  for  walk- 
in  vans;  and 

(c)  e&ctive  September  1 ,  1998, 
sections  S3(f)  and  S5  of  the  standard 
apply  to  multipurpose  passenger 
vehicles,  trudu  and  buses  with  a  GVWR 


of  6,000  potmds  or  less,  except  for  walk- 
in  vans,  motor  homes,  tow  trucks,  dump 
trudcs,  ambulances  and  other 
emergency  rescue/medical  vehicles 
(including  vehicles  with  fire-fighting 
equipment),  vehicles  equipped  with 
wheelchair  lifts,  and  vehicles  which 
have  no  doors  or  exclusively  have  doors 
that  are  designed  to  be  easily  attached 
or  removed  so  the  vehicle  can  be 
operated  without  doors. 

•  •        •        •        • 

S3     •  •  * 

(f)  When  tested  according  to  the 
conditions  of  S6,  each  multipurpose 
passenger  vehicle,  truck  and  bus 
manufactured  on  or  after  September  1, 
1998,  shall  meet  the  requirements  of 
S5.1,  S5.2,  and  S5.3  in  a  33.5  miles  per 
hour  impact  in  which  the  vehicle  is 
struck  on  either  side  by  a  moving 
deformable  barrier.  A  part  572,  subpart 
F  test  dummy  is  placed  in  the  front 
outboard  seating  position  on  the  struck 
side  of  the  vehicle,  and  if  the  vehicle  is 
equipped  with  rear  seats,  then  another 
part  572,  subpart  F  test  dummy  is 
placed  on  the  outboard  seating  position 
of  the  second  seat  on  the  strudc  side  of 
the  vehicle.  However,  the  second  seat 
requirements  do  not  apply  to  side-facing 
seats  or  to  vehicles  that  have  second 
seating  areas  that  are  so  small  that  the 
part  572,  Subpart  F  dummy  can  not  be 
accommodated  according  to  the 
positioning  procediue  specified  in  S7. 

•  *        •        *        • 

S5.1     Thorax.  The  Thoracic  Trauma 
Index  (TTKd))  shall  not  exceed: 

(a)  85  g  for  a  passenger  car  with  foiu 
side  doors,  and  for  any  multipurpose 
passenger  vehicle,  truck,  or  bus;  and, 

(b)  90  g  for  a  passenger  car  with  two 
side  doore,  when  calciilated  in 

'  accordance  with  the  following  formiUa: 
TTI(d)  =  1/2  (Gr  +  Gus) 

The  term  "Gr"  is  the  greater  of  the 
peak  accelerations  of  either  the  upper  or 
lower  rib,  expressed  in  g's  and  the  term 
"Gls"  is  the  lower  spine  (T12)  peak 
acceleration,  expressed  in  g's.  The  peak 
acceleration  values  are  obtained  in 
accordance  with  the  procedure  specified 
inS6.13.S. 

•  •        •        •        • 

S6.1    Test  weight  Each  vehicle  is 
loaded  to  its  imloaded  vehicle  weight, 
plus  300  pounds  or  its  rated  cargo  and 
luggage  capacity  (whichever  is  less), 
secured  in  the  luggage  or  load-carrying 
area,  plus  the  weight  of  the  necessary 
anthropomorphic  test  dununies.  Any 
added  test  equipment  is  located  away 
frt>m  impact  areas  in  secure  places  in 
the  vehicle.  The  vehicle's  fuel  system  is 
filled  in  accordance  with  the  following 
procedure.  With  the  test  vehicle  on  a 
level  surface,  pump  the  fuel  from  the 
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vehicle's  fuel  tank  and  then  operate  the 
engine  until  it  stops.  Then,  add 
Stoddard  solvent  to  the  test  vehicle's 
fuel  tank  in  an  amount  which  is  equal 
to  not  less  than  92  percent  and  not  more 
than  94  percent  of  the  fuel  tank's  usable 
capacity  stated  by  the  vehicle's 
raanufactiim.  in  addition,  add  the 
amount  of  Stoddard  solvent  needed  to 
fill  the  entire  fuel  system  from  the  fuel 
tank  through  the  engine's  induction 
system. 
•        •        •        •        • 

S6.ll    Impact  reference  line.  Place  a 
vertical  reference  line  at  the  location 
described  below  on  the  side  of  the 
vehicle  that  will  be  struck  by  the 
moving  deformable  barrier: 

56. 1 1 . 1  Passenger  cars. 

(a)  For  vehicles  with  a  wheelbase  of 
114  inches  or  less,  37  inches  forward  of 
the  center  of  the  vehicle's  wheelbase. 

(b)  For  vehicles  with  a  wheelbase 
greater  than  114  inches,  20  inches 
rearward  of  the  centerline  of  the 
vehicle's  front  axle. 

56.11.2  Multipurpose  passenger 
vehicles,  trucks  and  buses. 

(a)  For  vehicles  with  a  wheelbase  of 
98  inches  or  less,  12  inches  rearwtud  of 
the  centerline  of  the  vehicle's  front  axle, 
except  as  otherwise  specified  in  « 
paragraph  (d)  of  this  section. 

(b)  For  vehicles  with  a  wheelbase  of 
greater  than  98  inches  but  not  greater 
than  114  inches,  37  inches  forward  of 
the  center  of  the  vehicle's  wheelbase, 
except  as  otherwise  specified  in 
paragraph  (d)  of  this  section. 

(c)  For  vehicles  with  a  wheelbase 
greater  than  114  inches,  20  inches 
rearward  of  the  centerline  of  the 
vehicle's  fix>nt  axle,  except  as  otherwise 
specified  in  paragraph  (d)  of  this 
section. 

(d)  At  the  manufacturer's  option,  for 
different  wheelbase  versions  of  the  same 
model  vehicle,  the  impact  reference  line 
may  be  located  by  the  following: 

(1)  Select  the  shortest  wheelbase 
vehicle  of  the  different  wheelbase 
versions  of  the  same  model  and  locate 
on  it  the  impact  reference  line  at  the 
location  described  in  (a),  (b)  or  (c)  of 
this  section,  as  appropriate; 

(2)  Measure  the  distance  between  the 
seating  reference  point  (SgRP)  and  the 
impact  reference  line; 

(3)  Maintain  the  same  distance 
between  the  SgRP  and  the  impact 
reference  line  for  the  version  being 
tested  as  that  between  the  SgRP  and  the 
impact  reference  line  for  the  shortest 
wheelbase  version  of  the  model. 

(e)  For  the  compliance  test,  the  impact 
reference  line  will  be  located  using  the 
procediue  used  by  the  manufacturer  as 
the  basis  for  its  certification  of 


compliance  with  the  requirements  of 
this  standard.  If  the  manufacturer  did 
not  use  any  of  the  procedures  in  this 
section,  or  does  not  specify  a  procedure 
Mdien  asked  by  the  agency,  the  agency 
may  locate  the  impact  reference  line 
using  either  procedure. 

*  •        •        •        • 

S7.  Positioning  procedure  for  the  Part 
572  Subpart  F  Test  Dummy.  Position  a 
correctly  configured  test  dummy, 
conforming  to  subpart  F  of  part  572  of 
this  chapter,  in  the  front  outboard 
seating  position  on  the  side  of  the  test 
vehicle  to  be  struck  by  the  moving 
deformable  barrier  and,  if  the  vehicle 
has  a  second  seat,  position  another 
conforming  test  dummy  in  the  second 
seat  outboajti  position  on  the  same  side 
of  the  vehicle,  as  specified  in  S7.1 
through  S7.4.  Each  test  diunmy  is 
restrained  using  all  available  belt 
systems  in  all  seating  positions  where 
such  belt  restraints  are  provided.  In 
addition,  any  folding  armrest  is 
retracted. 

*  «        •        •        * 

Issued  on:  July  20, 1995. 
Ricardo  Martinez, 

Administrator. 

(FR  Doc  95-18275  Filed  7-27-95;  8:45  am] 
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49  CFR  Part  571 

[Doclwt  No.  86-07;  Nottc*  10] 
RIN  2127-AF23 

Federal  Motor  Vehicle  Safety 
Standards;  Air  Brake  Systems  Control 
Line  Pressure  Balance 

AGBICY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTXM:  Final  rule 
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SUMMARY:  In  responsd^lo  a  petition  for 
rulemaking  submitted  by  Sealco  Air 
Controls,  this  document  amends  the 
control  line  pressure  differential 
requirements  in  Standard  No.  121,  Air 
Brake  Systems,  for  converter  dollies  and 
trailers  designed  to  tow  other  air  braked 
vehicles.  The  agency  has  concluded  that 
the  amendments  will  improve  the 
braking  compatibility  of  such  vehicles 
by  allowing  the  use  of  a  relay  valve 
Imown  as  a  spool-type  low  opening 
valve. 

DATES:  Effective  date.  The  amendments 
in  this  dociunent  become  effective 
August  28, 1995. 

Petitions  for  reconsideration.  Any 
petitions  for  reconsideration  of  this  rule 
must  be  received  by  NHTSA  no  later 
than  August  28, 1995. 


AOOfSSSES:  Petitions  for  reconsideration 
of  this  rule  should  refer  to  Docket  No. 
85-07;  Notice  10  and  should  be 
submitted  to:  Administrator,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street.  S.W.,  Washington, 
D.C  20590. 

FOR  FURTHER  MFORMATUN  OONTACT:  Mr. 
Richard  Carter,  Office  of  Vehicle  Safety 
Standards,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  S.W.,  Washington,  D.C.  20590 
(202-366-5274). 

SUPPLEMENTARY  INFORMATKM: 
I.  Background 

Standard  No.  121,  Air  Brake  Systems. 
establishes  performance  and  equipment 
requirements  for  braking  systems  on 
vehicles  equipped  with  air  brakes, 
including  requirements  for  pnexunatic 
timing.  NHTSA  recently  amended  the 
control  signal  pressure  differential 
requirements  of  Standard  No.  121,  with 
respect  to  converter  dollies  and  towing 
trailers.  (57  FR  37902;  August  21, 1992) 
The  amendment  specifically  requires 
that,  for  trailers  and  converter  dolUes 
manufactured  after  Augiist  23, 1993,  the 
pressure  differential  between  the  control 
line  input  coupling  and  a  50  cubic  inch 
test  reservoir  connected  to  the  rear 
control  line  output  coupling  shall  not 
exceed  1  psi  at  all  input  pressures 
between  5  psi  and  20  psi  and  2  psi  at 
all  input  pressures  greater  than  20  psi. 
Input  pressures  below  20  psi  represent 
routine  braking  applications,  while 
input  pressures  between  20  psi  and  40 
psi  represent  moderate  to  heavy  braking 
applications,  and  input  pressures  above 
40  psi  represent  severe  braking 
applications.  ■ 

The  August  1992  amendment  was 
intended  to  ensure  that  the  control 
signal  "passes"  through  a  towing  trailer 
or  dolly  without  being  altered  along  the 
way.  Since  the  control  signal  passes 
through  unaltered,  each  vehicle  in  a 
combination  unit  receives  the  same 
brake  control  signal.  This  serves  to 
increase  the  braking  compatibility  of 
combination  vehicles,  since  each 
vehicle  in  a  combination  has 
comparable  braking  performance.  By 
specifying  the  maximum  permissible 
differential  between  the  input  and 
output  control  line  pressures,  this 
requirement  addresses  problems  of  heat 
buildup  and  brake  fade  during  long, 
gradual  downhill  runs  at  relatively  low 


pressure  brake  applications,  caused  by 
relatively  large  brake  pressure 
differentials  between  the  trailers  and 
converter  dollies  in  multiple  trailer 
combinations. 

I 

n.  Sealco  Petition 

On  Jime  18, 1993,  Sealco  Air  Controls 
(Sealco),  a  valve  manufacturer, 
submitted  to  NHTSA  a  rulemaking 
petition  to  amend  Standard  No.  121 
with  respect  to  the  control  line  pressure 
differential  requirements  in  S5.3.5. 
Specifically,  Sealco  requested  that 
NHTSA  amend  these  requirements  to 
eliminate  the  need  to  modify  the 
original  design  of  its  low  opening  valves 
,  (LOVs)  that  resulted  from  the  August 
1992  amendment.  Sealco  stated  that 
these  modifications  degraded  the  ability 
of  its  LOVs  to  maintain  minimal  air 
pressure  differentials  between  the  input 
and  output  of  these  valves.  These  valves 
are  used  as  control  line  relay  valves  and 
service  line  relay  valves  in  trailers  and 
converter  doUies.  The  petitioner  stated 
that  lulike  other  relay  valves  that  use  a 
common  poppet,  ^  the  low  opening 
valves  have  a  balanced  spool 
technology  ^  that  allows  the  valve  to 
initially  open  at  a  relatively  low 
pressiiie  of  1.5  psi.  The  pressure  at 
which  a  valve  initially  opens  is  referred 
to  as  the  crack  pressure.  According  to 
Sealco,  the  spool  technology  enables  the 
output  pressure  delivered  by  the  valve 
to  closely  follow  (i.e.,  track)  the  input 
control  air  pressure.  As  a  result,  it 
claimed  that  hysteresis^  is  not  so 
prevalent  with  low  operating  valves  as 
with  high  crack  pressures.  Tliis 
amendment  will  not  significanUy  affect 
small  businesses,  small  organizations, 
and  small  governmental  units  that 
purchase  vehicles  since  this  amendment 
will  have  no  significant  cost  impact  on 
vehicles. 

Hysteresis  in  a  valve  may  cause  the 
output  line  pressure  of  the  valve  not  to 
track  properly  the  input  control  line 


•  In  today's  Rnal  rule.  NHTSA  has  decided  to 
modify  the  limit  above  40  psi  to  allow  a  S  percent 
differential  (which  at  higher  pressures  exceeds  the 
current  limit  of  2  psi)  based  on,  among  other  things, 
the  Society  of  Automotive  Engineer's  (SAE's) 
Recommended  Practice  SA£  J1505,  Brake  Force 
Dittributkai  Tett  Code  Commercial  Vehicle*. 


>  A  poppet  valve  has  a  valve  seat  like  a  typical 
water  faucet  valve.  The  air  flow  is  increased  as  the 
sealing  lip  is  raised  higher  off  the  valve  seat  by 
varying  the  air  pressure  in  the  control  line.  The 
valve  allows  increased  or  decreased  air  flow  from 
the  supply  line  side  of  the  system. 

^  A  spool  type  valve  has  a  cylinder  which  slides 
beck  and  forth  inside  of  a  machined  hole  called  a 
bore.  As  the  spool  slides  past  a  port  or  opening  on 
the  side  of  the  bore,  the  exposed  side  port  then 
allows  the  air  to  flow  past  the  valve  spool. 

*The  phenomenon  exhibited  by  a  system  in 
which  the  reaction  of  the  system  to  changes  is 
dependent  upon  its  past  reactions  to  change.  With 
respect  to  braking,  when  the  control  line  input 
pressure  is  increased,  the  relay  valve's  output 
(apply  pressure)  is  usually  a  few  psi  lower  than  the 
control  line  output  pressure,  and  is  usually  more 
than  one  or  two  psi  above  the  descending  control 
line  preMure.  Qnnplications  may  arise  when  a 
subsequent  brake  application  is  made  before  the 
brakes  have  fully  released  after  a  prior  applicatioiL 


pressure,  which  may  cause  the 
application  pressure  of  the  brakes  in  the 
trailer  to  be  significanUy  different  than 
the  control  line  presstire  signal.  In  such 
situations,  the  valve's  hysteresis  may 
not  allow  the  same  pressure  to  be 
applied  to  the  trailer  brakes  as  is 
signalled  by  the  driver's  application  of 
the  brake  control.  In  the  case  of 
increasing  brake  line  pressure,  this  wiU 
cause  less  braking  in  the  trailer  than  in 
the  tractor,  causing  the  trailer  to  "push" 
the  tractor.  Similarly,  when  the  driver 
decreases  the  brake  application,  the 
hysteresis  in  the  valve  may  not  allow 
the  brake  application  in  the  trailer  to 
decrease  to  die  same  degree,  resulting  in 
the  trailer  brakes  still  being  applied  to 
a  greater  degree  than  those  in  the 
tractor.  This  causes  the  kingpin  to  jerk 
on  the  inside  of  the  fifth  wheel.  Under 
high  speed  congested  traffic  conditions 
in  which  the  driver  may  go  through 
several  brake  applications  and  releases 
in  rapid  succession,  the  jerking  and 
pushing  of  the  trailer  or  trailers  could  be 
difficult  to  control.  In  multiple  trailer 
combinations,  this  same  phenomenon 
can  be  a  problem  between  successive 
trailers  as  well  as  between  tractors  and 
trailers. 

Sealco  stated  that  the  use  of  low 
operating  valves  would  further 
NHTSA 's  goal  of  ensuring  balanced 
braking  in  combination  vehicles. 
However,  the  petitioner  claimed  that 
while  its  valve  meets  the  amendment's 
application  requirements,  it  does  not 
meet  the  provision  requiring  release  at 
high  pressure  ranges,  given  the  valve's 
mechanics.  To  comply  with  the 
amendment,  Sealco  has  drilled  a  hole  in 
the  valves'  piston,  thereby  allowing 
pressure  to  bleed  to  the  supply  side. 
This  action  prevents  the  valves  from 
cracking  open  when  tested  according  to 
S5.3.5.  Sealco  believes  that  {his 
modification  to  allow  compliance  with 
the  amendment  has  reduced  the  valves' 
effectiveness. 

m.  Notice  of  Proposed  Rulemaking 

On  July  13, 1994,  NHTSA  published 
a  notice  of  proposed  rulemaking 
(NPRM)  proposing  to  amend  Standard 
No.  121  to  permit  the  use  of  low 
opening  valves.  (59  FR  35672) 
Specifically,  the  agency  proposed  to 
amend  S5.3.5  to  address  input  pressures 
over  40  psi.  Under  the  proposal,  the 
pressure  differential  would  not  be 
permitted  to  exceed  2  psi  at  any  input 
pressure  between  20  psi  and  40  psi  and 
would  not  be  permitied  to  exceed  5 
percent  at  any  pressure  over  40  psi.  In 
other  words,  the  pressure  differential 
requirements  would  remain  the  same  as 
the  current  requirements,  except  for 


applications  resulting  in  pressures  over 
40  psi. 

In  the  NPRM,  NHTSA  explained  that 
the  current  requirement  may 
unnecessarily  extend  the  2  psi  limit  into 
the  higher  pressure  ranges  where  it  is 
not  necessary  for  safety.  The 
requirement  is  intended  to  prevent 
brake  fede  diuing  relatively  low  brake 
applications  below  20  psi.  The  2  psi 
limit  is  relatively  more  stringent  for 
hard  brake  appUcations,  i.e.,  those 
exceeding  40  psi.  The  agency  requested 
comments  about  whether  the 
modification  to  pressure  levels  over  40 
psi  might  be  detrimental  to  safety  or 
otherwise  inappropriate. 

IV.  Comments  on  the  NPRM 

NHTSA  received  two  conunents  on 
the  July  1994  proposal  to  amend  the 
control  line  pressure  requirements.  Mr. 
Robert  Crail,  a  brake  engineer,  stated 
that  "The  adoption  of  the  proposed 
amendment. will  not  have  any  adverse 
effect  on  safety."  He  agreed  with  the 
agency  that  the  greater  problem  area 
with  pressure  differentials  is  at  the 
lower  end  of  the  pressure  range  and  not 
the  upper  range,  which  is  being 
broadened  slightly.  Advocates  for 
Highway  and  Auto  Safety  (Advocates) 
criticized  the  proposal  for  several 
reasons.  Advocates  was  primarily 
concerned  that  there  was  no  real  world 
braking  data  to  support  the  amendment, 
which  it  believed  would  degrade  heavy 
vehicle  braking. 

V.  Agency  Decision 

After  reviewing  the  comments  and 
other  available  information,  NHTSA  has 
decided  to  amend  Standard  No.  121, 
with  respect  to  the  control  line  pressure 
requirements  for  converter  doUies  and 
trailers  designed  to  tow  other  air  braked 
vehicles.  Specifically,  the  agency  has 
decided  to  amend  S5.3.4  to  allow 
pressure  differentials  of  up  to  5  percent 
at  pressures  over  40  psi.  The  ciurent  2 
psi  allowance  is  5  percent  of  40  psi,  and 
the  agency  believes  that  allowing  the 
same  percentage  above  40  psi  is 
adequate.  Based  on  its  review  of  the 
available  information,  the  agency  has 
concluded  that  the  amendment 
fecilitates  the  use  of  an  alternative 
technology,  without  being  detrimental 
to  safety.  As  it  explained  in  the  NPRM, 
NHTSA  based  the  proposed  requirement 
on  the  Society  of  Automotive  Engineepls 
(SAE's)  Recommended  Practice  J1505, 
Brake  Force  Distribution  Test  Code 
Commercial  Vehicles.  In  addition,  the 
agency  also  contacted  all  the  major 
valve  manufacturers  about  the  pressure 
differential  requirements.  Based  on  its 
review,  NHTSA  believes  that  the  2  psi 
differential  in  the  current  requirement  is 
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unnecessarily  stringent  for  towing 
trailers  and  dollies  in  hard  brake 
applications  over  40  psi.  Therefore,  the 
agency  has  decided  to  adopt  the 
petitioner's  request  to  pomit  pressure 
differentials  of  up  to  5  percent  diuing 
hard  brake  applications. 

Advocates  criticized  several  aspects  of 
the  proposal  to  amend  the  pressure 
differential  requirements.  Specifically, 
that  organization  expressed  concern  that 
the  amendment  (1)  was  not  supported 
by  real  world  testing  data,  (2)  would 
adversely  affect  safety,  (3)  was 
inappropriate  for  certain  braking 
techniques,  and  (4)  would  allow  spool 
valves,  which  it  viewed  as  inferior.  As 
explained  below,  NHTSA  has 
concluded  that  Advocates'  concerns  are 
without  merit. 

Advocates  contended  that  there  is  no 
real  world  safety  data  to  support  the 
proposed  amendment.  It  stated  that  it  is 
"opposed  to  safety-related  regidatoiy 
changes  which  rely  only  on  a  priori 
calculations  for  gauging  probable  safety 
consequences."  It  therefore  requested 
the  agency  to  specify  real  world  braking 
demonstrations  to  establish  that  spool 
tjrpe  valves  will  not  degrade  safety. 

NHTSA  disagrees  with  Advocates' 
contention  that  there  are  no  real  world 
data  to  support  the  amendments  to  the 
cfmtrol  line  pressiue  diffierential 
requirements.  In  fact,  the  agency  has 
two  reports  containing  a  substantial 
amount  of  test  data  regarding  real  world 
braking.^  These  reports  cover  a 
substantial  amoimt  of  real  world  braking 
demonstrations,  including  actual 
control  line  pressures  under  a  full  range 
of  conditions  used  in  a  wide  range  of 
braking  applications.  Supporting  data 
also  indicate  that  the  cut  off  point  of  40 
psi  exceeds  the  braking  conditions 
addressed  by  this  rulemaking.  All  the 
test  data  in  the  antilock  report  are  real 
world  fleet  test  data  and  the  down-hill 
test  data  in  the  Braking  Strategy  study 
are  also  real  world  and  based  on  dozens 
of  test  runs.  These  reports  illustrate  that 
the  cut-off  point  of  40  psi  is  re&sonable. 
They  further  illustrate  that  a  higher 
pressure  is  not  necessary  since 
approximately  99  percent  of  heavy 
braking  occurs  below  that  pressure. 

Advocates  claimed  that  the  proposed 
amendments  to  the  control  line  pressure 
requirements  would  have  a  deleterious 
effect  on  safety  under  severe  braking 
conditions.  That  organization,  however. 


'  Se^  (1)  "An  In-SOTvic«  Evaluation  of  the 
Psrfonnance,  Raliability.  Maintainability  and 
Ouiability  of  Antilock  Braking  Systams  (ABSa)  for 
Samitiiilert".  DOT  HS  806059:  October  1993,  and 
(2)  "The  Influence  of  Strategy  on  Brake 
Tempenturea  in  Mounuin  DeacenU"  DTFHei-a«- 
C-00106;  Much  1992. 


did  not  state  what  it  considers  to  be 
severe  braking  conditions. 

NHTSA  beUeves  that  Advocates' 
concern  that  the  amendment  would 
adversely  affiect  safety  is  without  merit, 
since,  as  mentioned  above, 
approximately  99  percent  of  braking 
occurs  at  40  psi  or  less.  At  75  psi,  which 
represents  a  panic  stop  on  dry  pavement 
that  would  most  likely  lock  all  the 
wheels  unless  the  vehicle  were  fully 
loaded,  the  Sealco  valves  showed  only 
a  1.5  psi  tracking  variation  *  in  either  the 
ascending  or  descending  brake  line 
pressures. 

With  regard  to  the  safety  of  tracking 
error  variation,  the  agency  prefers  a 
tracking  error  of  zero  as  an  ideal. 
However,  that  would  be  unrealistic  for 
a  valve  manufactiuer  to  achieve. 
Because  of  manufacturiitg  variations  in 
the  valves  along  with  hysteresis,  2  psi 
is  a  reasonable  pressure  limit  at  the  low 
end. 

Advocates  commented  that  the  agency 
mischaracterized  braking  practices.  It 
stated  that  while  snubbing  (i.e., 
intermittently  exerting  force  on  the 
brake  pedal)  brakes  at  relatively  low 
pressures  is  the  preferred  braking 
technique,  drivers  often  "ride"  (i.e.. 
exert  a  constant  force  on  the  bndie 
pedal)  the  brakes  at  higher  pressures  in 
long  downhill  descents. 

NHTSA  believes  that  Advocates' 
statement  is  not  accurate,  since  all  the 
agency's  research  data  show  that 
"riding"  the  brakes  produces  pressiues 
that  are  approximately  50  percent  lower 
than  "snubbing"  pressures.  The  agency 
further  notes  that  Advocates'  concern 
about  snubbing  or  riding  the  brakes  is 
not  relevant  since  the  air  pressure 
requirements  are  being  amended  for 
pressures  higher  than  those  used  in 
snubbing  or  riding  the  brakes.  The  air 
system  pressure  in  either  of  the  two 
braking  methods  is  less  than  the  40  psi 
cut-off  point  established  by  this 
amendment.  Worst-case  conditions 
produced  by  snubbing  in  moimtain 
grade  descents  average  about  27  psi 
with  peaks  to  32  psi.  Riding  the  brakes 
results  in  air  pressure  that  seldom 
exceeds  10  psi,  even  on  mountain 
descents.'' 


'Tracking  variation  is  a  measure  of  how  «vell 
matched  the  air  preaaure  is  betvreen  the  (control) 
line  side  of  the  air  brake  system  and  the  actual 
(service)  air  pressure  being  sent  to  the  brake 
chambers.  For  example,  if  the  driver's  foot  is  placed 
on  the  brake  pedal  such  that  a  20  psi  signal  is  sent 
to  the  valve  that  releases  the  air  from  the  air 
reservoir  on  the  trailer  and  the  control  valve 
releases  20  psi  to  the  brakes,  thwe  is  "zero" 
tracking  error.  If  the  air  pressure  at  the  braka 
chambers  is  between  19  to  21  psi,  the  tracking  eRor 
would  be  within  the  1  psi  requirement  of  the 
standard. 

">  A  report  titled  "Tha  Influence  of  Strategy  on 
Braka  Temperature*  in  Mountain  Deecents" 


Advocates  expressed  concern  that  low 
pressure  spool  type  valves  could 
adversely  affect  safety  compared  to 
poppet  valves.  However,  NHTSA  notes 
that  each  type  of  valve  is  used  in 
specific  applications  to  its  own  best 
advantage.  The  agency  is  aware  of  no 
application  in  which  either  type  should 
be  restricted  by  performance 
requirements  in  Standard  No.  121. 
There  are  no  data  available  on  the 
performance  of  air  brake  spool  valves  vs 
poppet  type  air  brake  valves,  because 
the  former  type  of  values  have  not  posed 
a  problem. 

Effective  date.  Each  order  amending  a 
safety  standard  is  required  to  take  effect 
no  sooner  than  180  days  from  the  date 
the  order  is  issued  unless  "good  cause" 
is  shown  that  an  earlier  eff«:tive  date  is 
in  the  public  interest.  NHTSA  has 
determined  that  there  is  "good  cause" 
not  to  provide  the  180  day  lead-in 
period  given  that  this  amendment  will 
not  impose  any  mandatory  requirements 
on  manufacturers.  The  pid>lic  interest  in 
being  able  to  use  an  alternative 
technology  will  also  be  served  by  not 
delaying  the  introduction  of  the 
requirement.  Based  on  the  above,  the 
agency  has  further  determined  that  there 
is  good  cause  to  have  an  effective  date 
30  days  after  publication  in  the  Federal 
Register. 

VI.  Rulemaldiig  Analyaee  and  Notices 

1.  Executive  Order  12866  (Federal 
Regulatory  Plarming  and  Review)  and 
DOT  Regulatory  Policies  and  Procedures 

This  ndemaking  was  not  reviewed 
under  E.0. 12866.  NHTSA  has  analyzed 
this  rulemaking  and  determined  that  it 
is  not  "significant"  within  the  meaning 
of  the  Department  of  TransportaQon's 
regulatory  policies  and  procedures.  A 
full  regulatory  evaluation  is  not  required 
because  the  rule  has  no  mandatory 
effects  and  therefore  imposes  no  costs. 
Further,  it  does  not  make  possible  cost 
savings.  Instead,  the  rulemaking  simply 
permits  the  use  of  spool  valve 
technology. 

2.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  NHTSA  has  evaluated 
the  effects  of  this  action  on  small 
entities.  Based  upon  this  evaluation,  I 
certify  that  the  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Vehicle  and  brake  manufacturera 
typically  do  not  qualify  as  small 


DTFH61-«9-O-0010e;  March  1992.  contains 
extensive  data  by  both  VRTC  and  The  University  of 
Michigan  which  relate  to  the  air  brake  pressure 
required  in  "snubbing'  and  "riding"  of  the  brake*. 


entities.  For  these  reasons,  no  regulatory 
flexibility  analysis  has  been  prepared. 

3.  Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rule  will  not  have  sufficient 
Federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 
No  State  laws  will  be  affected. 

4.  National  Enviroiunental  Policy  Act 

The  agency  has  considered  the 
environmental  implications  of  this  rule 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
determined  that  the  rule  will  not 
significantly  affect  the  human 
environment. 

5.  Civil  Justice  Reform 

This  rule  will  not  have  any  retroactive 
effect.  Under  section  103(d)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (49  U.S.C.  30111),  whenever 
a  Federal  motor  vehicle  safety  standard 
is  in  effect,  a  state  may  not  adopt  or 
tnaintnip  a  safety  standard  applicable  to 
the  same  aspect  of  performance  which 
is  not  identical  to  the  Federal  standard. 
Section  105  of  the  Act  (49  U.S.C.  30161) 
sets  forth  a  procedure  for  judicial  review 
of  final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

In  consideration  of  the  foregoing,  the 
agency  is  amending  Standard  No.  121, 
Air  Brake  Systems,  part  571  of  Title  49 
of  the  Code  of  Federal  Regulations  as 
.follows: 

PART  S71— {AMENDED] 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Andaority:  49  U.S.C  322, 30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 


2.  In  §  571.121,  S5.3.5  introductory 
text  and  S5.3.5(a)  are  revised  to  read  as 
follows: 
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systems. 


Standard  No.  121;  Air  brake 


S5.3.5    Control  signal  pressure 
differential — converter  dollies  and 
trailers  designed  to  tow  another  vehicle 
equipped  with  air  brakes. 

(a)  For  a  trailer  designed  to  tow 
another  vehicle  equipped  with  air 
brakes,  the  pressure  differential  between 
the  control  line  input  coupling  and  a  50- 
cubic-inch  test  reservoir  attached  to  the 
control  line  output  coupling  shall  not 
exceed  the  values  specified  in 
S5.3.5(a)(l),  (2).  and  (3)  under  the 
conditions  specified  in  S5. 3.5(b)(1)    '^ 
through  (4): 

(1)  1  psi  at  all  input  pressures  equal 
to  or  greater  than  5  psi,  but  not  greater 
than  20  psi;  and 

(2)  2  psi  at  all  input  pressures  equal 
to  or  greater  than  20  psi  but  not  greater 
than  40  psi;  and 

(3)  not  more  than  a  5-percent 
differential  at  any  input  pressure  equal 
to  or  greater  than  40  psi. 

•        *        *        •        • 

Issued  on:  July  20, 1995. 
Ricardo  Martinez, 
Administrator. 
(PR  Doc  95-18381  Filed  7-27-95;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Administration 

SO  CFR  Part  672 

[DockM  No.  950206041-6041-01 ;  IJ). 
072195A] 

Groundfish  of  tha  Gulf  of  Alaaka; 
Pollock  In  tha  Eaatam  Gulf  of  Alaaka 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NCAA), 
Commerce. 
action:  Qosure. 

summary:  NMFS  is  prohibiting  retention 
of  pollock  in  the  Eastern  Regulatory 
Area  of  the  Gulf  of  Alaska  (GOA).  NMFS 


is  requiring  that  catches  of  pollock  in 
this  area  be  treated  in  the  same  manner 
as  prohibited  species  and  discarded  at 
sea  with  a  minimum  of  injiuy.  This 
action  is  necessary  because  the  pollock 
total  allowable  catch  (TAC)  in  the 
Eastern  Regulatory  Area  of  the  GOA  has 
been  reached. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.1.L),  July  24, 1995,  until  12 
midnight  A.l.t,  December  31, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Pearson,  907-486-6919. 

SUPPI.EMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
GOA  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Cotmcil 
imder  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
50  CFR  parts  620  and  672. 

In  accordance  with  §  672.20(c)(l)(il). 
the  TAC  for  pollock  in  the  Eastern 
Regulatory  Area  of  the  GOA  was 
established  by  the  final  1995  harvest 
specifications  of  groundfish  (60  FR 
8470,  February  14, 1995).  as  3,360 
metric  tons. 

The  Director,  Alaska  Region,  NMFS, 
h£i8  determined,  in  accordance  with 
§  672.20(c)(3),  that  the  TAC  for  pollock 
in  the  Eastern  Regulatory  Area  of  the 
GOA  has  been  reached.  Therefore, 
NMFS  is  requiring  that  further  catches 
of  pollock  in  the  Eastern  Regulatory 
Area  of  the  GOA  be  treated  as 
prohibited  species  in  accordance  with 
§  672.20(e). 

ft 

Classification 

This  action  is  taken  imder  50  CFR 
672.20  and  is  exempt  from  review  imder 
E.0. 12866. 

Aolfamity:  16  U.S.C.  1801  et  seq. 
Dated:  July  24, 1995. 
Richard  W.  Surdi. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  95-18567  Filed  7-25-95;  2:15  pm] 
MXaia  COOC  M10-2S-F 
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This  wdion  of  the  FEDERAL  REGISTER 
conlainB  notices  to  the  puiilic  of  the  prapoMd 
iMuanoe  of  rules  and  regtiationB.  The 
puipoee  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  partidpete  in  ttie 
fuw  maKirig  pnor  nine  aoopwoii  oi  me  unai 


DEPARTMENT  OF  AGRfCULTURE 

Coneolidatad  Farm  Service  Agency 

7CFRPart737 
RiN066OnAO92 

Tobacco  Warehoueee 

AQENCY:  Consolidated  Fann  Service 
Agency.  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Ccmsolidated  Farm 
Service  Agency  (CFSA)  is  proposing  to 
amend  its  regiilations  pertaining  to 
licensed  tobacco  warehouses  imder  the 
United  States  Warehouse  Act  (USWA). 
The  proposed  rule  would  define 
warehouse  to  exclude  places  which 
have  contracted  with  a  coopmative 
marketing  association  (association)  to 
make  Commodity  Credit  Corporation 
(CCC)  price  support  advances  to 
producers  on  behalf  of  the  association 
and  to  which  producers  will  deliver 
their  tobacco  for  display  and  auction 
[hereinafter  auction  warehouses). 
Accordingly,  the  proposed  rule  removes 
such  places  from  the  jurisdiction  of  the 
USWA  Tobacco  Warehouse  Regulations 
as  provided  for  under  7  CFR  part  737. 
The  proposed  rule  also  makes  changes 
with  respect  to  package  arrangement 
and  some  clerical  corrections. 
DATES:  Comments  must  be  received  by 
August  28, 1995  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  must  be 
submitted  to  Acting  Director, 
Warehouse  and  Inventory  Division 
(WID).  CFSA.  P.O.  Box  2415. 
Washington,  DC  20013-2415.  FAX  202- 
690-0014. 

All  submissions  will  be  available  for 
public  inspection  in  room  5962,  South 
Agriculture  Building.  U.S.  Department 
of  Agriculture,  14th  Street  and 
Independence  Avenue  SW.  Washington, 
DC.  between  8  a.m.  and  5  p.m..  Monday 
through  Friday,  except  holidays. 
FOR  FURTHER  MFCRMATICN  CONTACT: 
Steve  Mikkelsen,  Licensing  Authority 
Branch,  WID.  CFSA.  P.O.  Box  2415, 


Washington.  DC  20013-2415;  telephone 
202-720-7433  or  FAX  202-690-3123. 

SUPPLBCNTARV  efFORMATION: 

Executive  Order  12866 

This  proposed  rule  has  been 
detennined  to  be  not  significant  and 
was  not  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  under 
Executive  Order  12866. 

^ecutiva  CMer  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultaticm  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V.  published  at  48  FR 
29115  (June  24, 1983). 

Executive  Order  12778 

This  pn^osed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  The  provisions  of  this  proposed 
rule  do  not  preempt  State  laws,  are  not 
retroactive,  and  do  not  involve 
administrative  appeals. 

Paperwork  Reductioii  Act 

The  amendments  set  forth  in  this 
proposed  rule  do  not  generate  any  new 
or  revised  information  collection  or 
recordkeeping  requirements  on  the 
public. 

Regulatory  Flexibility  Act 

It  has  been  detennined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  rule. 
because  it  has  been  determined  that  this 
rule  will  not  have  a  significant  effect  on 
a  substantial  number  of  small 
businesses.  Licensing  under  the  USWA 
is  strictly  voluntary  on  the  warehouse 
operator's  part 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Background 

The  purpose  of  this  proposed  rule  is 
to  remove  tobacco  auction  warehouses 
from  coverage  under  the  USWA  and  the 
regulations  issued  thereunder  (7  CFR 
part  737).  The  USWA.  as  amended  (7 
U.S.C  241  et  seq.).  provides  that  the 


Secretary  of  Agriculture  may  issiie  a 
license  for  the  conduct  of  public 
warehouses  that  store  agricultural 
commodities. 

The  USWA  is  implemented,  as  It 
pertains  to  tobacco  warehouses,  by 
regulations  at  7  CFR  part  737  and  is 
administered  by  CFSA.  Approximately. 
1.500  entities  hold  licenses  for  storing 
eight  di^rent  agricultural  commodities. 
Presently,  there  are  six  tobacco  auction 
wardiouses  licensed  under  the  USWA. 

In  the  tobacco  industry,  there  are 
generally  two  types  of  tobacco 
warehouses:  (1)  Long  term  storage 
warehouses  and  (2)  tobacco  auction 
warehouses.  The  first  type  usually 
stores  processed  tobacco  or  raw  tobacco 
that  has  been  chopped,  placed  in 
containers,  and  odierwise  prepared  for 
long  term  storage.  The  second  type 
receives  raw  tobacco  from  producers 
and  retains  it  for  a  limited  period  of 
time,  generally  less  than  30  days,  until 
the  tobacco  is  sold  in  an  auction  or 
transfiarred  to  a  tobacco  association  for 
placement  under  the  CCC  price  support 
program.  Unlike  a  warehouse  whose 
primary  purpose  is  to  store  processed 
tobacco  for  a  long  period  of  time,  the 
primary  purpose  of  an  auction 
warehouse  is  to  market  producer-owned 
tobacco.  Presently,  there  are 
approximately  400  tobacco  auction 
warehouses. 

The  primary  objectives  of  the  USWA 
are  to  protect  those  who  store 
commodities  in  public  warehouses; 
assiue  the  integrity  of  warehouse 
receipts  as  documents  of  title  to  be  used 
as  collateral;  and  set.  regulate,  and 
maintain  superior  standards  for  said 
warehouse  operators.  Because  the 
auctioning  of  tobacco  is  a 
merchandising  function,  a  function 
which  is  not  regulated  by  the  USWA, 
the  USWA  and  its  regulations, 
thereunder,  were  not  intended  to  cover 
tobacco  auction  warehouses.  This 
proposed  rule,  however,  does  not  affect 
the  U.S.  Department  of  Agriailture's 
(USDA)  other  regulatory  activity  as  it 
applies  to  tobacco  auction  warehouses. 

The  primary  functions  of  tobacco 
auction  warehouses  are  currently 
regulated  by  several  USDA  agencies.  For 
example,  tobacco  auction  warehouses 
approved  by  the  Agricultural  Marketing 
Service  (AMS)  and  CFSA  may  sell 
producer-owned  tobacco.  AMS  strictly 
regulates  the  manner  in  which  the 
tobacco  must  be  stored,  handled. 


presented  fw  sale,  and  graded  for  sale. 
See.  7  CFR  part  29.  Further,  the  AMS 
regulations  include  detailed 
recordkeeping  requirements.  Further, 
AMS  has  representatives,  on-site,  during 
aU  sake  of  tobacco. 


In  addition  the  Agricultural 
Adjustment  Act  of  1938,  as  amended, 
and  the  Agricultural  Act  of  1949,  as 
amended,  strictly  regulate  the  sale  of 
tobacco.  CCC  and  CFSA  regulate  auction 
warehouses  through  the  Tobacco 
Marketing  Quota  and  Price  Support 
PrograiBS  they  administer.  These 
regulations  are  codified  at  7  CFR  parts 
723  and  1484.  Under  these  regulations, 
COC  and  CFSA  require  that 
warriiousemen  retain  detailed  records 
of  aU  tobacco  handled  by  them.  The 
tobaooo  and  the  transactions  associated 
with  it  must  be  tracked  and  recorded 
from  the  time  the  tobacco  is  brought 
into  the  warehouse  by  producers,  to  the 
time  it  leaves  the  warehouse. 

The  type  and  level  of  regulation  by 
AMS,  CCC,  and  CFSA  are  imique  to 
auction  warehouses.  Producers  who 
believe  they  have  not  been  treated  fairly 
by  the  warehouseman  may  seek  relief 
directly  from  the  on-site  representatives 
of  the  various  government  agencies.  If 
such  allegations  are  confirmed,  imder 
the  provisions  of  7  CFR  parts  723  and 
1464,  CCC  or  CFSA  has  the  right  to  take 
appropriate  actions  against  the  tobacco 
auction  warehouse  to  protect  the 
interests  of  producers.  Accordingly, 
because  tobacco  auction  warehouses  are 
(1)  more  involved  with  merchandising 
(^^lich  is  a  non-USWA  function)  as 
opposed  to  the  long  term  storage  of 
tobacco  and  (2)  sufficiently  regulated  by 
other  USDA  regiilations,  CFSA  proposes 
to  eliminate  the  application  of  the 
USWA  and  its  regulations  to  tobacco 
aucticn  warehouses.  This  action  further 
reduces  the  amount  of  federal 
regulation. 

List  of  SubjectB  in  7  CFR  Part  737 

Administrative  practice  and 
procedure.  Agricultural  Commodities, 
Tobacco,  Surety  B<mds,  Warehouses. 

,  Accordingly,  the  provisions  of  7  CFR 
part  737  are  amended  as  follows: 

PART  737— TOBACCO  WAREHOUSES 

1.  Hie  authcwity  citation  for  part  737 
is  revised  to  read  as  follows: 

AadMrily:  7  U.S.C  266. 

2.  Section  737.2  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (f).  (i),  and  (j)  to  read  as 
follows: 


|7S7Jl   Temia  ieWnecL 

For  the  purposes  of  this  part,  unless 
otherwise  provided,  the  following  terms 
shall  mean: 


(f)  Service.  The  Consolidated  Farm 
Service  Agency  of  the  U.S.  Department 
of  Agricultiire. 

•  •        •        *        • 

(i)  Warehouse.  Any  suitable  building, 
structure,  or  other  protected  enclosure 
in  which  tobacco  is,  or  may  be,  stored 
for  interstate  at  faniga  commerce,  or,  if 
located  within  any  place  under  the 
exclusive  jurisdiction  of  the  United 
States,  in  which  tobacco  is.  or  may  be, 
stored  and  for  which  a  license  has  been 
issued  imder  the  act  except  for  any 
place,  including  any  suitable  building, 
structure,  or  other  jHotected  enclosure 
to  which  tobacco  is  delivered  by  the 
producers  thereof,  or  their  agents  for  the 
purposes  of  obtaining  CCC  price  support 
advances  and  for  the  display  and 
auction  of  tobacco. 

(j)  Warehouseman.  Any  person 
lawfully  engaged  in  the  business  of 
storing  tobacco  and  holding  a 
warehouse  license. 

•  •        •        •        • 

3.  Section  737.4  is  amended  by 
adding  the  following  sentence  at  &e  end 
of  the  paragraph: 

I7S7.4   Qreunda  for  net  laaulng  lloenaa. 

*  *  *  Further,  a  license  shall  not  be 
issued  to  any  place  to  which  tobacco  is 
delivered  by  the  producers  thereof,  or 
their  agents,  for  the  purposes  of 
obtaining  CCC  price  support  advances 
and  for  the  display  and  auction  of 
tobafxo. 

4.  In  §  737.34  para^aph  (a)  is  revised 
and  paragraph  (b)  is  amended  by  adding 
a  period  after  the  vford  "section"  and 
removii^  the  remainder  of  the 
paragraph. 


|737^   Packegx 

(a)  Each  wuehouseman  shall  arrange 
the  packages  of  warehoused  tobacco  so 
that  the  identification  number  thereon 
as  required  by  §  737.33  is  visible, 
readily  accessible,  and  shall  arrange  all 
packages  so  as  to  permit  an  accurate 
check  thereof,  unless  waived  in  writing 
by  the  Administrator.. 


1737  JO   [Amended] 

5.  Section  737.50  is  amended  by 
removing  "order  of  Agricultural 
Marketing  Service,  USDA",  and  by 
adding  "Service." 


Signed  at  Washington,  DC,  on  Jtdy  24. 
1995. 
BmoB  R.  Weber. 

Acting  Administrator,  Consolidated  Fann 
Service  Agency. 

[FR  Doc.  95-18552  FUed  7-27-«S;  8:45  am] 
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Agricultural  Marketing  Servloe 
7  CFR  Part  1137 

(DA-46-21] 

Mlk  in  the  Eaatam  Colorado  Martteting 
Area;  Notice  of  Propoeed  Suepenelon 
of  Certain  Provlahma  of  the  Order 

agency:  Agricultural  Mariceting  Service. 
USDA. 

ACTION:  Proposed  suspension  of  rule. 

SUMMARY:  This  document  invites  written 
comments  on  a  proposal  to  suspend 
certain  performance  standards  of  the 
Eastern  Colorado  Federal  milk  order. 
The  suspension  was  requested  by  Mid- 
America  Dairymen.  Inc..  a  cooperative 
association  that  supplies  milk  for  the 
market's  fluid  needs.  The  suspension 
was  requested  to  prevent  uneconomic 
milk  movements  that  otherwise  would 
be  required  to  maintain  pool  status  for 
milk  of  producers  who  have  been 
historically  associated  with  the  order. 

DATES:  Comments  are  due  no  later  than 
August  17, 1995. 

ADDRESSES:  Comments  (two  copies) 
should  be  filed  vrith  the  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Brandi,  Room  2968.  South  Building, 
P.O.  Box  96456.  Washington,  DC  20090- 
6456. 

FOR  FURTHER  MFORMATION  CONTACT: 
Clifford  M.  Carman,  Marketing 
Specialist.  USDA/AMS/Dairy  Division. 
CMer  Formulation  Branch,  Room  2968. 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  720- 
9368. 

SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  nde 
on  small  entities.  Pursuant  to  5  U.S.C 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  proposed  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Such  action  would  lessen  the 
regulatory  impact  of  the  order  on  certain 
mUk  handlers  and  would  tend  to  ensure 
that  dairy  formers  would  continue  to 
have  their  milk  priced  under  the  order 
and  thereby  receive  the  benefits  that 
accrue  from  such  pricing. 


JMI 
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The  Department  is  issuing  this 
proposed  rule  in  conformance  with 
Executive  Order  12866. 

This  proposed  suspension  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Refonn.  This  rule  is  not 
intended  to  have  a  retroactive  effect.  If 
adopted,  this  proposed  rule  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
the  rule. 

The  Agricultuiral  Marketing 
Agreement  Act,  as  amended  (7  U.S.C 
601-674),  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provisions  of  the  order, 
or  any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  bom  the  order. 
A  handler  is  afforded  the  opportxmity 
for  a  hearing  on  the  petition.  After  a 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  coiut  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Act,  the 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Eastern  Colorado  marketing 
area  is  being  considered: 

1.  For  the  months  of  September  1, 
1995,  through  February  29, 1996:  In 
§  1137.7(b),  the  second  sentence  is 
amended  by  suspending  the  words 
"plant  which  has  qualified  as  a"  and  "of 
March  through  August";  and 

2.  For  the  months  of  September  1, 
1995,  through  August  31, 1996:  In 

§  1137.12(a)(1),  the  first  sentence  is 
amended  by  suspending  the  words 
"from  whom  at  least  three  deUveries  of 
milk  are  received  during  the  month  at 
a  distributing  pool  plant";  and  in  the 
second  sentence  "30  percent  in  the 
months  of  March,  April,  May,  June.  July, 
and  December  and  20  percent  in  other 
months  of,  and  the  word 
"distributing". 

All  persons  who  want  to  send  written 
data,  views  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  to  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch.  Room  2971. 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  by  the 
20th  day  after  publication  of  this  notice 


in  the  Federal  Register.  The  period  for 
filing  comments  is  limited  to  20  days 
because  a  longer  period  would  not 
provide  the  time  needed  to  complete  the 
required  procedures  before  the 
requested  suspension  is  to  be  effective. 

All  written  submissions  made 
piusuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  normal  business 
hours  (7  CFR  1.27(b)). 

Statraient  of  Consideration 

The  proposed  rule  would  suspend 
certain  portions  of  the  pool  plant  and 
producer  definitions  of  the  Eastern 
Colorado  order.  The  proposed 
suspension  would  make  it  easier  for 
handlers  to  qualify  milk  for  pooling 
under  the  order. 

The  proposed  suspension  was 
requested  by  Mid-America  Dairyman. 
Inc.  (Mid- Am),  a  cooperative  association 
that  has  pooled  milk  of  dairy  fanners  on 
the  Eastern  Colorado  order  for  several 
years.  Mld-Am  has  requested  the 
suspension  to  prevent  the  imeconomic 
and  Inefficient  movement  of  milk  for  the 
sole  piupose  of  pooling  the  milk  of 
producers  who  have  beisn  historically 
associated  with  the  Eastern  Colorado 
order. 

Mid-Am  requests,  for  the  months  of 
September  1995  through  February  1996, 
the  removal  of  the  restriction  on  the 
months  when  automatic  pool  plant 
status  apphes  for  supply  plants.  Mld- 
Am  also  proposes  that,  for  the  months 
of  September  1995  through  August 
1996.  the  touch-base  requirement  not 
apply  and  the  diversion  allowance  for 
cooperatives  be  raised. 

These  provisions  have  been 
suspended  previously  in  order  to 
maintain  the  pool  statiis  of  producers 
who  have  historically  supplied  the  fluid 
needs  of  Eastern  Colorado  distributing 
plants.  Mld-Am  states  that  the 
maricetlng  conditions  that  justified  the 
prior  suspensions  continue  to  exist. 

Mld-Am  asserts  that  they  have  made 
a  commitment  to  meet  the  fluid  milk 
requirements  of  distributing  plants  if  the 
suspension  request  is  granted.  Without 
the  suspension,  Mld-Am  contends  that 
it  will  be  necessary  to  ship  milk  from 
distant  farms  to  Denver-area  bottling 
plants  to  qualify  milk  for  pooling.  The 
distant  milk  will  displace  locally- 
produced  milk  that  would  then  have  to 
be  shipped  from  the  Denver  area  to 
manufacturing  plants  located  la 
outlying  areas. 

In  addition,  Mid-Am  maintains  that 
ample  supplies  of  locally-produced  milk 
that  can  be  delivered  directly  to 
distributing  plants  will  be  available  to 
meet  the  market's  fluid  needs  without 
requiring  shipments  fit>m  supply  plants. 


Mld-Am  also  claims  that  neither  the 
elimination  of  the  touch-base 
requirement  for  producers  nor  the 
increase  in  the  amount  of  milk  that  can 
be  diverted  to  nonpool  plants  by  a 
cooperative  should  jeopardize  the  needs 
of  the  market's  fluid  processors. 

Accordingly,  it  may  be  appropriate  to 
suspend  the  aforesaid  provisions  for  the 
time  periods  stated. 

List  of  Subjects  in  7  CFR  Part  1137 

Milk  marketing  orders. 
The  authority  citation  for  7  CFR  Part 
1137  continues  to  read  as  foUows: 

Authority:  7  U.S.C.  601-674. 
Dated:  July  24, 1995. 
Lon  Hatandya, 

Administrator. 

[FR  Doc.  95-18593  Filed  7-27-95;  8:45  am] 
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FEDERAL  HOUSINQ  HNANCE  BOARD 

12  CFR  Part  960 
[No.95-fM)7] 

Amendment  of  Affordable  Houalng 
Program  Regulation 

AGENCY:  Federal  Housing  Finance 

Board. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Board)  is  soliciting  comments  on 
a  proposal  to  amend  its  regulation 
governing  the  operation  of  the 
Affordable  Housing  Program  (AHP  or 
Program).  The  proposed  rule  would  add 
a  new  provision  authorizing  a  Federal 
Home  Loan  Bank  (Bank)  to  set  aside  a 
limited  portion  of  its  available  AHP 
subsidies  to  assist  first-time  homebuyers 
pursuant  to  a  program  meeting  specific 
requirements  set  forth  in  the  proposed 
rule.  In  addition,  the  proposed  rule 
would  permit  a  Bank  to  establish  a  first- 
time  homebuyer  program  with 
requirements  different  from  those 
specifically  set  forth,  subject  to  prior 
approval  of  the  Board. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  on  or  before 
August  28. 1995. 

ADDRESSES:  Comments  should  be 
mailed  to:  Federal  Housing  Finance 
Board,  Executive  Secretariat,  1777  F 
Street.  NW..  Washington,  DC  20006. 
Comments  will  be  available  for  public 
inspection  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  B.  Like.  Attorney-Advisor, 
Office  of  General  Coimsel,  (202)  408- 
2930,  or  Diane  E.  Dorius,  Deputy 
Director,  Office  of  Housing  Finance, 


(202)  408-2576,  Federal  Housing 
Finance  Board,  1777  F  Street.  NW., 
Washiii^n,  DC  20006. 

tUPPUMENTARY  MFORMATION: 

L  Statutory  and  Regulatory  Background 

Section  10(i)(l)  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act)  requires  each 
Bank  to  establisli  a  Program  to  subsidize 
the  interest  rate  on  advances  to 
members  of  the  Federal  Home  Loan 
Bank  System  (Bank  System)  engaged  in 
lending  for  long-term,  low-  and 
moderate-income,  owner-occupied  and 
affordable  rental  housing  at  subsidized 
interest  rates.  See  12  U.S.C.  1430(j)(l). 
The  Board  is  required  to  promulgate 
regulations  governing  the  Program.  See 
12  U.S.C.  1430(j)(9);  12  CFR  part  960. 

Under  the  Board's  AHP  regulation, 
each  Bank  must  make  a  specified  annual 
contribution  to  fund  its  Program.  See  12 
CFR  960.10.  During  each  calendar  year, 
eech  Bank,  accepts  applications  for 
funds  from  its  members  diuing  two  of 
four  quarterly  funding  periods,  or 
"rounds."  See  12  CFR  960.4. 
Applications  are  reviewed  and 
recommended,  and  AHP  funds  are 
awarded  to  applicants  through,  a 
.competitive  scoring  process  set  forth  in 
the  AHP  regulation.  See  12  CFR  960.5. 
AHP  fimds  are  awarded  to  the 
applicants  whose  applications  score  the 
highest  among  all  the  applications 
received  by  the  Bank  in  that  funding 
round.  See  id. 

n.  Analysis  of  the  Propoeed  Rule 

The  Board  believes  that  promoting 
homeownership  for  first-time 
homebuyers  is  a  significant  part  of  the 
mission  of  the  Bank  System.  In 
furtherance  of  that  goal,  the  Board  and 
the  Banks  recently  joined  a  partnership 
agreement  to  promote  the  President's 
National  Homeownership  Strategy  to 
expand  homeownership  to  millions  of 
households  by  the  year  2000.  The  Board 
believes  that  permitting  the  Banks  to 
direct  a  portion  of  their  AHP 
contribution  to  assist  low-  and 
moderate-income,  first-time  hom^uyers 
is  consistent  with  its  commitment  to  the 
National  Homeownership  Strategy. 

The  proposed  rule  would  amend  the 
AHP  regulation  to  authorize  a  Bank  to 
set  aside  up  to  the  greater  of  $1  million 
or  10  percent  of  its  anniud  required  AHP 
contribution  to  fund  a  Matched  Savings 
First-Time  Homebuyers'  Initiative 
(Initiative),  through  which  the  Bank 
would  assist  low-  and  moderate-income, 
first-time  homebuyers  to  purchase 
homes. 

Members  may  be  pre-approved  by 
their  Bank  for  participation  in  an 
Initiative  if  they:  have  established  a 


savings  account  program  offeiing 
dedicated  savings  accounts  to  eligible 
households;  have  estddished  a  first- 
time  homebuyer  policy  that  defines  the 
qualifications  for  being  a  "first-time" 
homebuyer  and  that  includes  financial 
or  other  incentives  for  such 
homebuyers;  and  have  established  or 
sponsor  a  homebuyer  coimsefing 
program.  Eligible  households  must  have 
incomes  at  or  below  80  percent  of  area 
median  income.  Participating 
households  must  make  regular  deposits 
in  dedicated  savings  accounts 
maintained  with  the  members  according 
to  an  agreed  upon  schedule  of  savings 
for  a  minimum  of  10  months,  and  must 
complete  the  required  homebuyer 
counseling  program.  Each  dollar  of  a 
household's  savings  will  be  matched  by 
the  member  with  up  to  three  dollars  of 
Bank  AHP  funds.  Each  Bank  may 
determine  the  appropriate  ratio  of  AHP 
funds-to-savings  of  a  participating 
household  (wri&i  a  maximum  of  three-to- 
one),  which  ratio  shall  apply  to  all 
households  participating  in  the  Bank's 
initiative.  The  total  amount  of  AHP 
funds  received  by  a  household  may  not 
exceed  $5,000.  llie  household  is 
expected  to  use  the  funds  within  one 
year  of  its  acceptance  into  the  Initiative 
to  pay  for  downpayment  and  closing 
costs  in  coimection  with  its  first-time 
pxuchase  of  a  one-to-four  family,  owner- 
occupied  property  (including  a 
condominium  or  cooperative  housing 
unit)  to  be  used  as  its  primary  residence. 

A  home  purchased  By  a  participating 
household  with  funds  received  under  an 
Initiative  must  be  subject  to  a  deed 
restriction,  "soft"  second  mortgage  at 
other  legally  enforceable  mechanism, 
pursuant  to  the  requirements  set  forth  in 
the  proposed  rule,  that  would  enable  the 
Bank  to  recaptiue  from  the  member  or 
directly  fix>m  the  seller  a  pro  rata 
portion  of  those  funds  if  the  home  is 
sold  by  the  Initial  household  to  a 
household  that  is  not  low-  or  moderate- 
income,  within  5  years  (or  longer,  at  the 
discretion  of  the  Bank)  from  the  date  of 
purchase  by  the  participating 
household.  The  proposed  rule  would 
allow  for  Bank  waiver  of  the  recapture 
requirement  if  its  imposition  would 
cause  imdue  hardship  on  the  seller. 

Since  the  requirements  governing  the 
eligibility  of  households  and  the  uses  of 
set-aside  funds  imder  the  Initiative  are 
to  be  imlformly  applied,  funding  of  such 
Initiatives  will  not  be  subject  to  the 
competitive  scoring  process  applicable 
to  regular  AHP  applications  under  the 
regulation.  Instead,  a  Bank  would  make 
set-aside  funds  available  to  an  Initiative 
on  a  rolling,  first  come,  first-served 
basis.  In  addition,  the  proposed  rule 
would  allow  a  Bank  to  make  available 


up  to  $1  million  of  additional  AHP 
funds  from  the  next  year's  Initiative  set- 
aside  if  demand  for  funds  under  the 
Initiative  exceeds  the  amoimt  set  aside 
in  the  current  year. 

In  order  to  allow  the  Banks  to 
implement  an  Initiative  as  soon  as 
possible,  the  Board's  proposal  would 
allow  a  Bank  to  establish  an  Initiative 
meeting  the  specific  requirements  set 
forth  in  the  proposed  rule  without  - 
obtaining  prior  Board  approval. 
However,  the  Board  recognizes  that  the 
Banks  may  develop  strategies  for 
implementing  first-time  homebuyer 
programs  that  differ  from  the  model  in 
the  proposed  rule,  but  which  may  be 
equally,  or  mcfe,  effective.  The  Board 
believes  that  the  Banks  should  have 
flexibility  for  innovation  and  the  ability 
to  respond  to  local  conditions  in 

Eroviding  assistance  for  first-time 
omebuyers.  Therefore,  proposed 
§  960.5(g)(2)  would  permit  Banks  to 
establish  first-time  homebuyer  programs 
that  are  different  from  that  described  in 
the  proposed  rule,  with  prior  Board 
approval. 

While  public  comment  is  being 
requested  on  all  aspects  of  the  proposed 
rule,  the  Board  is  requesting  specific 
comment  on  several  issues  of  note. 

First,  the  Bank  Act  requires  that 
owner-occupied  housing  financed  under 
the  AHP  must  be  "long-term."  See  12 
U.S.C  1430(j)(l).  Commenters  should  be 
aware  that  the  Board  specifically  has 
requested  comment  on  the  appropriate 
"long-term"  period  applicable  generally 
to  owner-occupied  housing  financed 
imder  the  AHP  in  a  previously 
published  proposal.  See  59  FR  1323 
(Jan.  10, 1994).  In  the  preamble  to  that 
proposal,  the  Board  discussed 
alternative  proposals  to  set  the  "long- 
term"  requirement  at  5  years  or  30 
years.  The  Board  here  has  proposed  5 
years  as  the  minimum  "long-term" 
requirement  that  would  be  applicable 
solely  to  homes  purchased  with  funds 
provided  imder  an  Initiative,  but  that 
would  not  apply  to  AHP  projects 
receiving  funding  through  the  regular 
AHP  competitive  scoring  process  set 
forth  in  §§960.4  and  960.5  of  the  AHP 
regulation.  See  12  CFR  960.4, 960.5.  In 
making  this  proposal,  it  is  not  the 
Board's  intention  to  preclude 
continuing  dialogue  on  the  issue  of 
"long-term"  retention  in  this  or  any 
other  context,  but  rather  is  to  encourage 
a  full  discussion.  Therefore,  the  Board 
specifically  requests  comment  on  the 
appropriate  length  of  the  "long  term" 
requirement  for  homes  purchased 
through  an  Initiative. 

Second,  the  proposal  would  allow  a 
Bank  to  conunit.  in  any  year,  a  portion 
of  its  fatuie  AHP  contributions  if 
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demand  for  Initiative  funds  in  that  year 
exceeded  that  year's  set-aside.  The 
commitment  in  the  current  year  of 
future  AHP  contributions  currently  is 
not  permitted  under  the  AHP  regulation. 
The  Board  specifically  requests 
comment  on  this  aspect  of  the  proposed 
rule  as  well. 

Third,  the  Board  specifically  solicits 
comment  on  whether  other,  non- 
conforming set-aside  programs  proposed 
by  a  Bank  under  proposed  §  960.5(g)(2) 
should  be  limited  to  programs  that  assist 
first-time  homebuyers,  or  whether  it 
would  be  practicable  to  broaden  the 
language  of  the  proposal  to  allow  for 
assistance  to  be  provided  to  other 
categories  of  activities  related  to 
homeownership  that  promote  the 
National  Homeownership  Strategy,  such 
as  improving  and  rehabilitating  existing 
homes  and  encouraging  homeownership 
strategies  that  revitalize  distressed 
commimities. 

Finally,  the  Board  specifically, 
requests  comment  on  whether  the 
funding  limit  of  the  greater  of  $1  million 
or  10  percent  of  a  B«uik's  annual 
required  AHP  contribution:  (a)  is 
appropriate  generally;  and  (b)  should 
apply  to  other,  non-conforming  set-aside 
programs  under  proposed  §  960.5(g)(2), 
or  whether  the  funding  limits  for  such 
other  programs  should  be  left  to  the 
discretion  of  the  Board. 

m.  Regulatory  Flexibility  Act 

The  proposed  rule  applies  only  to  the 
Banks,  which  do  not  come  within  the 
meaning  of  "small  entities,"  as  defined 
in  the  Regulatory  Flexibility  Act  (RFA). 
See  5  U.S.C.  601(6).  Therefore,  in 
accordance  with  section  605(b)  of  the 
RFA,  see  id.  section  605(b),  the  Board 
hereby  certifies  that  this  proposed  rule, 
if  promulgated  as  a  final  rule,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  Subjects  for  12  CFR  Part  960 

Banks,  Banking,  Credit,  Federal  home 
loan  banks.  Housing. 

Accordingly,  part  960,  chapter  DC. 
title  12,  subchapter  E,  Code  of  Federal 
Regulations,  is  hereby  proposed  to  be 
amended  as  follows: 

SUBCHAPTER  E— AFFORDABLE  HOUSING 

PART  960— AFFORDABLE  HOUSING 
PROGRAM 

1.  The  authority  citotidn  for  part  960 
is  reviiedtoteadSts  follows: 

Authority:  12  U.S.C  t422a,  1422b.  1430(j). 

2.  Section  960.4  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 


§96a4   Applications  lor  funding. 

(a)  Except  as  provided  in  §  960.5(g), 
the  Program  is  based  on  District-wide 
competitions  administered  by  the 
Board.  *  *  • 

•  •        •        •        • 

3.  Section  960.5  is  amended  by 
adding  a  new  paragraph  (g)  and  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

f  960.5    Projsct  scoring  and  funding. 

(a)  General.  (1)  Each  Bank  will 
evaluate  all  applications  received 
pursuant  to  §  960.4(a)  from  its  members 
that  satisfy  the  use  provisions  identified 
in  §  960.3(b). 

*  *        •        •        • 

(g)  Set- Aside  programs. — (1)  Programs 
exempt  from  prior  board  approval. 
Without  the  prior  approval  of  the  Board, 
a  Bank  may  set  aside  annually  up  to  the 
greater  of  $1  miUion  or  10  percent  of  its 
annual  required  Affordable  Housing 
Program  contribution  to  implement  a 
matched  savings  first-time  homebuyera' 
initiative  that  meets  all  of  the  following 
requirements: 

U)  Announcement  of  available  baiik 
funds.  The  Bank  shall  notify  its 
membera  of  the  amount  of  annual  funds 
available  under  the  initiative; 

(ii)  Pre-approval  of  member 
participants.  The  Bank  shall  approve  a 
monber's  participation  in  the  initiative 
if  the  member  has: 

(A)  Established  a  savings  accoimt 
program  offering  dedicated  savings 
accounts  to  eligible  households; 

(B)  Established  a  first-time  homebuyer 
policy  that  defines  the  quaUfications  for 
being  a  "first-time  homebuyer"  and  that 
includes  financial  or  other  incentives 
for  such  first-time  homebuyers; 

(C)  Established  a  homebuyer 
coimseling  program  based  on  those 
offered  by  or  in  conjunction  with  a  not- 
for-profit  housing  agency  or  other 
recognized  counseling  organization; 

P)  Committed  that  the  Bank  or 
member  participant  will  be  entitled  to 
recaptiue  of  the  equivalent  amount  of  . 
the  matching  funds,  as  provided  in 
parao'aph  (g)(l)(ix)  of  this  section: 

(iii)  Approval  of  initial  enrollment  of 
households.  The  Bank  shall  approve  the 
initial  enrollment,  through  the  approved 
member  participant,  of  a  household  as 
a  potential  beneficiary  in  the  initiative, 
if  the  household: 

(A)  Is  low-  or  moderate-income,  as 
defined  in  §  960.1(g): 

(B)  Has  opened  a  dedicated  savings 
account  with  the  member  participant 
and  established  a  schedule  of  savings 
into  the  accoimt; 

(C)  Meets  the  requirements  of  the 
member  participant's  first-time 
homebuyer  policy: 


(D)  Has  enrolled  in  a  hom^uyer 
counseling  program  established  by  the 
member  participant  that  is  based  on 
those  offered  by  or  in  conjunction  with, 
a  not-for-profit  housing  agency  or  other 
recognized  coimseling  organization; 

(E)  Has  agreed  to  obtain  mortgage 
financing  from  the  member  participant 
for  the  purchase  of  a  home; 

(iv)  Bank  program  acceptance  six 
months  after  initial  enrollment  and 
reservation  of  bank  matching  funds.  The 
Bank  shall  accept  a  household  into  its 
initiative,  shall  reserve,  in  the  name  of 
the  household,  matching  funds  as 
targeted  in  the  household's  schedule  of 
savings  for  a  period  of  one  year,  and 
shall  notify  the  member  participant  and 
household  of  such  acceptance,  if,  six 
months  after  the  initial  enrollment  date 
of  the  household,  the  member 
participant  certifies  to  the  Bank  that  the 
household  is  progressing  satisfactorily 
by  participating  in  the  homebuyer 
counseling  program  and  systematically 
depositing  fun^  to  its  dedicated 
savings  account  according  to  its  agreed 
schedule  of  savings; 

(v)  Verification  of  household  progress. 
The  Bank  shall  require  the  member 
participant  to  verify,  every  six  months 
from  a  household's  acceptance  date  into 
the  initiative,  the  household's  progress 
in  completing  the  homebuyer 
counseling  program  and  making 
deposits  to  its  dedicated  savings 
account  according  to  its  agreed  schedule 
of  savings; 

(vi)  Approval  of  matching  funds 
drawdown.  The  Bank  shall  approve  a 
request  from  a  member  participant  for 
matching  funds,  in  an  amount  equal  to, 
in  the  Bank's  discretion,  up  to  three 
times  the  amount  of  a  household's 
savings  in  its  dedicated  savings  account, 
up  to  a  maximum  of  $5,000  per 
household,  and  shall  credit  such  funds 
to  the  member  participant's  account,  if 
the  member  participant  certifies  to  the 
Bank  that: 

(A)  The  household  made  deposits  to 
its  dedicated  savings  account  according 
to  its  agreed  schedule  of  savings  for  a 
minimum  of  ten  months; 

(B)  Closing  on  the  sale  of  a  home  to 
the  household  has  occurred  within  one 
year  of  the  household's  acceptance  date 
into  the  initiative,  or  a  later  period  if  the 
Bank  determines  that  reasonable 
circumstances  justified  extending  such 
time  period  for  the  use  of  the  funds; 

(C)  The  household  has  completed  the 
required  homebuyer  counseling 
program: 

(D)  The  household  has  received  the 
financial  or  other  incentives  committed 
by  the  member  participant  pursuant  to 
its  first-time  homebuyer  poUcy; 


(E)  A  deed  restriction,  "soft"  second 
mortgage  or  other  legally  enforceable 
mechanism  exists  on  the  household's 
home  that  entitles  the  Bank  or  member 
paitidpant  to  recapture  of  the 
equivalent  amount  of  the  matching 
fimds,  as  provided  in  paragraph 
(g)(l)(ix)  of  this  section; 

(vii)  Eligible  uses  of  funds. 
Households  receiving  funds  under  an 
initiative  may  use  such  funds  only  for 
the  payment  of  downpayment  or  closing 
costs  in  connection  with  the 
household's  purchase  of  a  one-to-four 
family,  owner-occupied  residential 
property  (including  a  condominium  or 
cooperative  bousing  unit)  to  be  used  as 
its  primary  residence: 

(viii)  Availability  of  funds.  (A)  The 
Bank  shall  make  its  initiative  funds 
available  on  a  rolling,  first  come,  first- 
served  basis; 

(B)  The  Bank  may  reserve  the  option, 
if  needed  because  demand  for  its  funds 
in  a  given  year  exceeds  the  amount  of 
set-aside  funds  available  for  that  year, 
to: 

(j)  Make  available  up  to  an  additional 
$1  million  from  the  next  year's  set-aside 
of  funds  under  such  initiative;  or 

(jj)  Establish  a  waiting  list  or  other 
process  by  which  households  would  be 
approved  by  the  Bank  to  receive  funds 
under  the  initiative; 

(ix)  Long-term  requirement — 
Recapture  of  funds  upon  resale.  The 
Bank  shall  require  that  a  home 
purchased  using  funds  under  an 
initiative  be  subject  to  a  deed 
restriction,  "soft"  second  mortgage  or 
other  legally  enforceable  mechanism 
that  requires  that,  if  the  home  is  sold 
prior  to  the  end  of  a  period  of  not  less 
than  5  years  from  the  date  of  purchase 
by  the  initial  household,  to  a  household 
that  is  not  low-  or  moderate-income: 

(1)  The  Bank  or  its  designee  be  given 
notice  of  the  sale;  and 

(n)  The  seller  be  required  to  repay  a 
pro  rata  share,  except  for  de  minimis 
amounts  determined  by  the  Bank,  of  the 
funds  provided  under  the  initiative, 
reduced  for  every  year  the  seller  owned 
the  home,  to  be  repaid  from  any  net  gain 
from  the  sale  of  the  home  after 
deduction  for  sales  expenses,  and  to  be 
returned  to  the  Bank  to  be  made 
available  for  other  Affordable  Housing 
Program  projects,  except  that  the  Bank 
in  its  discretion  may  waive  such 
repayment  requirement  if  its  imposition 
would  cause  undue  hardship  on  the 
seller,  as  defined  by  the  Bank; 

(x)  Each  Bank  may  establish  its  own 
procedures  for  further  implementation 
of  the  requirements  of  this  paragraph 

(g)(1)- 

(2)  CHher  programs.  A  Bank  may  set 

aside  a  portion  of  its  annual  required 


Affordable  Housing  Program 
contribution  to  implement  a  first-time 
homebuyer  program  that  does  not  meet 
the  requirements  of  § 960.5(g)(1), 
provided  the  program  otherwise 
satisfies  the  requirements  of  12  U.S.C 
1430(j),  and  receives  the  prior  approval 
of  the  Board. 

Dated:  July  13, 1995. 

By  the  Federal  Housing  Finance  Board. 
Bnioe  A.  Morrimn, 
Chairman. 

[FR  Doc.  95-18424  Filed  7-27-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  33 

[Docket  No.  9S-ANE-42:  Notice  No.  SC-66- 
04-NEl 

Special  Conditiona:  Allison  Engine 
Company  Model  250-C40  TurtMShaft 
Engine 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  Allison  Engine 
Company  Model  250-C40  turboshaft 
engine.  This  engine  will  have  novel  or 
unique  engine  ratings  that  are  not 
defined  by  the  applicable  airworthiness 
regulations.  This  notice  proposes  the 
safety  standards  for  those  novel  or 
unique  ratings  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  airworthiness  standards  of  part 
33  of  the  Federal  Aviation  Regulations 
(FAR). 

DATES:  Comments  must  be  submitted  on 
or  before  August  28, 1995. 
ADDRESSES:  Comments  on  this  proposal 
may  be  submitted  in  triplicate  to: 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attn:  Rules 
Docket  No.  95-ANE-42, 12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803-5299.  Comments 
must  be  marked:  Docket  No.  95-ANE- 
42.  Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chung  Hsieh,  Engine  and  I*ropeller 
Standards  Staff,  ANE-110,  Engine  and 
Propeller  Directorate,  Aircraft 
Certification  Service,  FAA,  New 
England  Region,  12  New  England 


Executive  Park,  Burlington, 
Massachusetts  01803-5229;  (617)  238- 
7115;  Fax  (617) 238-7199. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
paiticipate  in  the  making  of  the 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  under  DATES, 
will  be  considered  by  the  Administrator 
before  taking  action  on  the  proposal. 
The  proposal  contained  in  this  notice 
may  be  changed  in  light  of  the 
comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  special  conditions.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  proposal  will  be  filed  in  the  docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  95-ANE-42" 
The  postcard  will  be  dated  stamped  and 
returned  to  the  commenter. 

Background 

On  May  11, 1993,  the  Allison  Engine 
Company  (AE)  applied  for  an 
amendment  to  type  certificate  El(^  to 
include  a  new  model  250-C40 
turboshaft  engine.  On  March  30, 1995, 
the  Allison  Engine  Company  appUed  for 
30-second  one  engine  inoperative  (OEI) 
and  2-minute  OEI  ratings  for  the  engine. 
The  AE  Model  250-C40  turboshaft 
engine  will  be  rated  at  30-Second  OEI, 
2-Minute  OEI,  30-Minute  OEI, 
Continuous  OEI,  Takeoff,  and  Maximum 
Continuous  ratings. 

"The  applicable  airworthiness 
requirements  do  not  contain  30-Second 
OEI  and  2-Minute  OEI  rating 
definitions,  and  do  not  contain  adequate 
or  appropriate  safety  standards  for  the 
type  certification  of  these  new  and 
unusual  engine  ratings. 

Type  Certification  Basis 

Under  the  provisions  of  section 
21.17(a)  of  the  FAR,  Allison  Engine 
Company  must  show  that  the  AE  Model 
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250-C40  tuiboshaft  engine  meets  the 
requirements  of  the  applicable 
regulations  in  effect  on  the  d&te  of  the 
application.  The  applicable  regulations 
for  this  engine  is  FAR  part  33,  effective 
February  1, 1965,  as  amended  by 
Amendments  33-1  through  33-4. 

The  Administrator  fincu  that  the 
applicable  airworthiness  regulations  in 
33,  as  amended,  do  not  contain 
adequate  or  appropriate  safaty  standards 
for  the  AE  Model  250-C40  turboshaft 
engine  because  of  the  new  and  unique 
engine  ratings.  Therefore,  the 
Administrator  proposes  special 
conditions  under  the  provisions  of 
section  21.16  to  establish  a  level  of 
safety  equivalent  to  that  established  in 
the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  section  11.49 
of  the  FAR  after  public  notice  and 
opportunity  for  conunent,  as  required  by 
sections  11.28  and  11.29(b),  and  become 
part  of  the  type  certification  basis  in 
accordance  with  section  21.17(a)(2). 

Coiiclasion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
engine.  It  is  not  a  rule  of  general 
applicabihty  and  affects  only  the 
manufactiu^r  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
engine. 

List  of  Sobjects  in  14  OH  Part  33 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

llie  authority  citations  for  these 
special  conditions  is  as  follows: 

AntfaoritT:  49  U.S.C  App.  1354(a),  1421, 
1423: 49  VS.C.  106(g). 

TIm  FropoMd  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  the 
AUison  Engine  Company  (AE)  Model 
250-C40  turboshaft  engine: 

f33.7    Engine  ratings  and  operating 
limitadons. 

In  addition  to  the  requirements  of 
section  33.7,  the  following  ratings  are 
defined  as: 

(a)  Rated  30-Second  One-Engine- 
Inoperative  (OEI)  Power:  The  approved 
brake  horsepower  developed  statically 
in  standard  atmosphere  at  sea  level,  or 
at  a  specified  altitude  and  temperature, 
for  continued  one-flight  operation  after 
the  failure  of  one  engine  in  midti-engine 
rotorcraft,  limited  to  three  periods  of 
use,  no  greater  than  30  seconds  each,  at 
rotor  shaft  rotation  speed  and  gas 
temperature  estabUshed  for  this  rating 
by  part  33  or  this  special  condition. 


(b)  Rated  2-Minute  OEI  Power  The 
api»oved  bake  horsepower,  developed 
statically  in  standard  atmosphere  at  sea 
level,  or  at  a  specified  altitude  and 
temperature,  for  continued  one- flight 
operation,  after  failure  of  one  engine  in 
multi-engine  rotorcraft,  limited  to  three 
periods  of  use,  of  up  to  two  minutes 
each,  at  rotor  shaft  rotation  speed  and 
gas  temperature  established  for  this 
rating  by  part  33  or  this  special 
condition. 

f33.4    Instructions  for  continuad 


In  addition  to  the  requirements  of 
section  33.4,  the  mandatory  inspection 
and  maintenance  actions  required 
following  the  use  of  the  30-Second  or  2- 
Minute  OEI  rating,  must  be  included  in 
the  airworthiness  limitations  section  of 
the  appropriate  engine  manuals. 

f  33.27    Turt)(n«,  compraasor,  fan,  and 
turb^auparcliafgar  rotors. 

In  addition  to  the  requirements  of 
section  33.27.  the  following  additional 
test  requirements  mustbe  considered 
under  33.27(c)(2).  For  30-Second  and  2- 
Minute  OEI  conditions,  test  for  a  period 
of  5  minutes — 

(a)  At  100  percent  of  the  highest  speed 
that  would  result  from  failure  of  the 
most  critical  component  of  each  turbine 
and  compressor  or  system  in  a 
representative  installation  of  the  engine 
when  operating  at  30-Second  and  2- 
Minute  OEI  rating  conditions. 

(b)  The  test  speed  must  take  into 
account  minimum  material  properties, 
maximum  operating  temperatiu«,  and 
the  most  adverse  dimensional 
tolerances. 

(c)  Following  the  test,  rotor  growth 
and  distress  beyond  dimensional  limits 
for  an  overspeed  condition  is  permitted 
for  30-Second  and  2-Minute  OEI  rating 
only,  provided  the  structural  integrity  of 
the  rotor  is  maintained,  as  shown  by  a 
procedure  acceptable  to  the 
Administrator. 

f  33^    Inatrumant  connection. 

In  addition  to  the  requirements  of 
section  33.29,  the  engine  must  provide 
for  a  means: 

(a)  To  indicate  when  the  engine  is  at 
either  30-Second  or  2-Minute  OEI-rated 
power  level;  and 

(b)  To  determine  the  elapsed  time  of 
operation  at  2-Minute  OEI  and  30- 
Second  OEI  rated  power  levels. 

S  33.67    Fuel  system. 

In  addition  to  the  requirements  of 
section  33.67,  the  engine  must  provide 
for  a  means  for  automatic  availability 
and  automatic  control  of  the  30-second 
OEI  power;  and  engine  test  runs  must  be 
performed  to  demonstrate  automatic 


switching  to  a  30-Second  OEI  rating 
condition. 

f33^    Vibiation  teat 

In  addition  to  the  requirements  of 
section  33.83,  the  following  additional 
test  requirements  must  be  considered 
under  33.83(a): 

For  30-Second  and  2-Minute  OEI 
rating  conditions,  the  vibration  survey 
shall  cover  the  ranges  of  power,  and 
both  the  physical  and  corrected 
rotational  speeds  for  each  rotor  system, 
corresponding  to  operations  throughout 
the  range  of  ambient  conditions  in  the 
declared  flight  envelope,  from  the 
minimum  rotor  speed  up  to  103  percent 
of  the  maximum  rotor  speed  permitted 
for  2-Minute  OEI  rating,  and  up  to  100 
percent  of  the  maximum  rotor  speed 
permitted  for  30-Second  OEI  rating 
speed.  If  there  is  any  indication  of  a 
stress  peak  arising  at  high  physical  or 
corrected  rotational  speeds,  the  surveys 
shall  be  extended  in  order  to  quantify 
the  phenomenon  and  to  ensure 
compliance  with  the  requirements  of 
section  33.63. 

133.85    Callbrallon  laats. 

In  addition  to  the  requirements  of 
section  33.85,  tests  performed  at  the  30- 
Second  and  2-Minute  OEI  ratings, 
during  the  applicable  endurance  test 
prescribed  in  section  33.87,  may  be  used 
to  show  compliance  with  the 
requirements  of  section  33.85. 

§  33.87    Endurance  tact 

In  addition  to  the  requirements  of 
section  33.87,  an  engine  test  must  be 
conducted  four  times,  using  the 
following  test  sequence,  for  a  total  of  not 
less  than  120  minutes: 

(a)  Takeoff  Power — three  minutes  at 
ra^  takeoff  power. 

(b)  30-Second  OEI  power— thirty 
seconds  at  rated  30-Second  OEI  power. 

(c)  2-Minute  OEI  power — two  minutes 
at  rated  2-Minute  OEI  power. 

(d)  30-Minute  OEI,  Continuous  OEI, 
or  Maximum  Continuous  power — five 
minutes  at  rated  30-Minute  OEI  power, 
or  rated  Continuous  OEI  power,  or  rated 
Maximum  Continuous  power, 
whichever  is  greatest,  except  that  during 
the  first  test  sequence  this  period  shall 
be  65  minutes. 

(e)  50  percent  takeoff  power — one 
minute  at  50  percent  takeoff  power. 

(f)  30-second  OEI  power— thirty 
seconds  at  rated  30-Second  OEI  power. 

(g)  2-minute  OEI  power — two  minutes 
at  rated  2-Minute  OEI  power. 

(h)  Idle  power — one  minute  at  Idle 
power. 


§33.88    Engine  overtsmperaturs  taet 

In  addition  to  the  requirements  of 
section  33.88,  the  following  must  be 
performed: 

(a)  For  engines  that  do  not  provide  a 
means  for  temperature  limiting;  conduct 
a  test  for  a  period  of  five  minutes  at  the 
maximum  permissible  power-on  RPM, 
with  the  gas  temperature  at  least  75 
degrees  Fahrenheit  higher  than  the  30- 
Second  OEI  rating  operating 
temperature  limit. 

(b)  For  engines  that  provide  a  means 
for  temperature  limiting;  conduct  a  test 
for  a  period  of  four  minutes  at  the 
mnirimiiin  permissible  power-on  RPM, 
with  the  gas  temperatvire  at  least  35 
degrees  Fahrenheit  higher  than  the  30- 
Second  OEI  rating  operating 
temperature  limit. 

(c)  A  separate  test  engine  may  be  used 
for  each  test. 

(d)  Following  the  test,  rotor  assembly 
growth  and  distress  beyond  serviceable 
limits  for  an  overtemperature  condition 
is  permitted,  provided  the  structural 
integrity  of  the  rotor  assembly  is 
maintained,  as  shown  by  a  procedure 
that  is  acceptable  to  the  Administrator. 

f33J3   Tsardowm  toiapectlon. 

In  addition  to  the  requirements  of 
section  33.93,  this  special  condition 
requires  that  the  engine  be  completely 
disassembled  after  completing  die 
additional  testing  of  section  33.87.  The 
engine  may  exhibit  deterioration  in 
excess  of  that  permitted  in  section 
33.93(b),  and  may  include  some  engine 
parts  and  components  that  may  be 
unsuitable  for  further  use.  It  must  be 
shown  by  procedures  approved  by  the 
Administrator  that  the  structiiral 
integrity  of  the  engine,  including 
mounts,  cases,  bearing  supports,  shafts 
and  rotors,  is  maintained. 

Issued  in  Burlington,  Massachusetts,  on 
July  20, 1995. 
Robert  B.  Goyotte, 
Acting  Manager,  Engine  6-  Propeller 
Directorate,  Aircraft  Certification  Service. 
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CoioTMlo  Regulatory  Program 

AQENCy:  Office  of  Surface  Mining 
Redamatian  and  Enforcement  (GSM), 
Interior. 


action:  Proposed  rule;  public  comment 
period  and  opportiuiity  for  public 
hearing  on  proposed  amendment 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Colorado 
regulatory  program  (hereinafter,  the 
"Colorado  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amenoment  consists  of  igvisions  to 
rules  pertaining  to  definitions;  the 
applicability  of  Colorado's  rules;  permit 
application  requirements  for  legal, 
fbaancial,  and  related  information; 
permit  application  requirements  for 
operation  and  reclamation  plans; 
requirements  for  special  categories  of 
mining;  public  participation  and 
approval  of  permit  applications; 
performance  standards  for  revegetation; 
and  performance  standards  for 
subsidence  control.  The  amendment  is 
intended  to  revise  the  Colorado  program 
to  be  consistent  with  the  corresponding 
Federal  regulations  and  improve 
operational  efficiency. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  m.d.t.  August  28, 
1995.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  August  22, 1995.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  by  4:00  p.m.,  m.d.t.  on  August 
14, 1995. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  James  F. 
Fulton  at  the  address  listed  below. 

Copies  of  the  Colorado  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Western  Regional 
Coordinating  Center. 

James  F.  Fulton,  Chief,  Denver  Field 
Division,  Western  Regional 
Coordinating  Center,  Office  of  Surface 
Mining  Reclamation  and 
Enforcement,  1999  Broadway,  Suite 
3300,  Denver,  Colorado  80202 

Colorado  Division  of  Minerals  and 
Geology,  Department  of  Natural 
Resources,  215  Centennial  Building. 
1313  Sherman  Street,  Denver, 
Colorado  80203.  Telephone:  (303) 
866-3567. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Fulton,  Telephone:  (505)  766- 
1486. 


SUPPt-EMENTARY  INFORMATION: 

I.  Background  on  the  Colorado  Program 

On  December  15, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Colorado  program.  General 
background  information  on  the 
Colorado  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Colorado  program  can^ 
be  foimd  in  the  December  15, 1980, 
Federal  Register  (45  FR  82173). 
Subsequent  actions  concerning 
Colorado's  program  and  program 
amendments  can  be  found  at  30  CFR 
906.11,  906.15,  906.16.  and  906.30. 

n.  Proposed  Amendment 

By  letter  dated  July  12, 1995, 
Colorado  submitted  a  proposed 
amendment  to  its  program 
(administrative  record  No.  CO-670) 
pursuant  to  SMCRA  (30  U.S.C.  1201  et 
seq.).  Colorado  submitted  the  proposed 
amendment  at  its  own  initiative  and  in 
response  to  a  February  7, 1990.  letter 
(administrative  record  No.  CO-484)  that 
OSM  sent  to  Colorado  in  accordance 
with  30  CFR  732.17(c).  The  provisions 
of  2  Code  of  Colorado  Regulations  407- 
2,  the  rules  and  regulations  of  the 
Colorado  Mined  Land  Reclamation 
Board  for  Coal  Mining,  that  Colorado 
proposes  to  revise  are:  Rule  1.04, 
definitions;  Rule  1.05,  appUcability  of 
Colorado's  riiles;  Rule  2.03,  permit 
application  requirements  for  legal, 
financial,  and  related  information;  Ride 
2.05,  permit  application  requirements 
for  operation  and  reclamation  plans; 
Rule  2.06,  requirements  for  special 
categories  of  mining;  Ride  2.07,  public 
participation  and  approval  of  p«mit 
applications;  Rule  4.15,  performance 
standards  for  revegetation;  and  Ride 
4.20,  performance  standards  for 
subsidence  control. 

Specifically,  Colorado  proposes  to 
revise: 

Rule  1.04(21),  die  definition  of  "coal," 
to  indicate  that  the  referenced 
publication  of  the  American  Society  of 
Testing  and  Materials  is  incorporated  as 
it  existed  on  the  date  of  promulgation  of 
these  revisions; 

Rule  1.04(80),  die  definition  of 
"operator,"  to  replace  the  term  "refuse 
pile"  with  "mine  waste  disposal 
facility;" 

Rule  1.04(92),  die  definition  of 
"person,"  to  be  consistent  with  the 
definition  of  "person"  in  the  Colorado 
Surface  Coal  Mining  Reclamation  Act; 

Rule  1.0S.l(b),  to  remove  an 
exemption  from  the  Colorado  program 
for  operations  which  affect  2  acres  or 
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Rule  2.03.3(4),  to  indiato  that  the 
referenced  edition  of  "Standard 
Methods  for  the  Examination  of  Water 
and  Wastewater"  is  incorporated  as  it 
existed  on  the  date  of  promulgatian  of 
these  revisions; 

Rule  2.03.7(1),  pennit  application 
information  concerning  the  relationship 
of  a  proposed  permit  area  to  areas 
designated  as  unsuitable  for  mining,  to 
reference  30  CFR  769,  which  coDcems 
thS  petition  process  iot  designation  of 
•  Federal  lands  as  unsuitable  for  all  or 
certain  types  of  surface  coal  mining 
operations,  rather  than  30  CFR  765, 
which  does  not  exist; 

Rule.  2.05.3(3)(c)(iv),  concerning  a 
description  of  measures  to  be  taken  to 
protect  the  inlet  end  of  a  ditch  relief 
culvert,  to  reference  Rule 
4.03.1(4)(e)(vi)(C)  for  approval  of  haul 
road  culverts; 

Rule  2.0S.3(8)(c),  permit  application 
infannation  concerning  the  design  of 
coal  processing  waste  dams  and 
embankments,  to  reference  the 
performance  standards  at  Rule  4.11.5, 
vdiich  are  specific  to  dams  and 
embankments  constructed  of  or 
impounding  coal  mine  waste,  rather 
than  the  general  performance  standards 
applicable  to  coal  mine  waste  at  Rule 
4.11; 

Rule  2.0S.6(2)(a)(iii)(A).  to  correct  die 
citation  of  Colorado's  statute  for 
protection  of  Nongame,  Endangered  and 
Threatened  Species  Conservation  Act; 

Rule  2.06.6(2)(a)(i),  to  indicate  that 
the  referenced  U.S.D.A.  National  Soils 
Handbook  is  incorporated  as  it  existed 
on  the  date  of  promulgation  of  these 
ro  visions  * 

Rule  2.b6.8(5)(c)  (i)  through  (iU),  to 
specify  methods  for  evaluating  whether 
a  mining  operation  will  damage  the 
water  system  of  an  alluvial  valley  floor; 

Rule  2.07.2,  to  refer  to  Rule  2.07 
rather  than  Rule  2.07.2  in  the  title  line 
for  the  statement  of  objectives; 

Rule  4.15.1(2)(d),  to  correct  the 
reference  to  requirements  for  fish  and 
wildlife  at  Rule  4.18(5)(i)  rather  than 
Rule  4.18(4)(i);  and 

Rule  4.20.3(2)  (a)  through  (c),  to 
specify  the  performance  standards  for 
mitigation  of  structiues  or  fedlities  that 
may  be  damaged  as  a  result  of 
subsidence  due  to  imderground  mining 
operations. 

in.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
ColcHado  program. 


1.  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  reoHnmendations. 
Comments  received  after  the  time 
indicated  imder  DATES  or  at  locations     t 
other  than  the  Western  Regional  \ 

Coordinating  Center  will  not  necessarily  ^ 
be  considered  iif  the  final  rulemaking  or 
included  in  the  administrative  record. 

2.  Public  Hearing 

Persons  wishing  to  testify  at  the 
pubUc  hearing  should  contact  the 
peraon  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  fay  4:00  pjn., 
m.d.t.  on  August  14, 1905.  Any  disabled 
individual  who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATKM 
CONTACT.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Sulmiission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

3.  Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
peraon  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
administrative  record. 


IV.  Procedaral  Determinatioiis 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
,  conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Qvil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  Howevw,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  eadi  suoi  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C  1253  and  1255)  and 
the  Federal  regulatiotis  at  30  CFR 
730.11.  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
subinittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  imf>act  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.), 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  etseq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 


existii^  requirements  previously 
promi^ated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Fart  906 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  )uly  19. 1995. 
Richard  ].Seawl, 

Regional  Director,  Western  Regional 
Coordinating  Center. 

[FR  Doc.  95-18550  Filed  7-27-95;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[TN1S1-1-«7»4b;  TN13e-1-S796b;  TN137- 
1-«79ab:  FRL-«2S7-«] 

Approval  and  Promulgation  of  Air 
QD^Ity  ImplanMiitation  Plans; 
TannuMs;  Basic  Motor  Vehicle 
Inapadlon  and  Malntenanca  Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION;  Proposed  rule. 

SUMMAAY:  The  EPA  proposes  to  approve 
three  state  implementation  plan  (SIP) 
revisions  submitted  on  March  17,  July  8 
and  July  13, 1994,  by  the  State  of 
Tennessee,  through  the  Tennessee  Air 
Pofiution  Control  Division.  These 
revisions  modify  an  existing  basic 
vehicle  inspection  and  maintenance  (1/ 
M)  program  in  Davidson  County  as  well 
as  establishing  and  implementing  a 
similar  program  in  the  four  middle 
Tennessee  coimties  of  Rutherford, 
Sumner,  WiUiamscm,  and  Wilson.  In  the 
final  rules  section  of  this  Federal 
Raglsler,  the  EPA  is  approving  the 
State's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontrovereial 
revision  ^fnwnrfmont  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  nde.  If  no  adverse  comments  are 
received  in  respcmae  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document  Any  parties 


interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  August  28, 1995. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Dale 
Aspy  at  the  EPA  Regional  office  listed 
below. 

Copies  of  the  documents  relative  to 
this  action  are  available  for  pubUc 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket),  U.S. 
Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington,  DC 
20460. 
Environmental  Protection  Agency, 
Region  4,  Air  Programs  Branch,  345 
CourUand  Street,  NE,  Atlanta,  Georgia 
30365. 
Air  Pollution  Control  Division, 
Tennessee  Department  of 
Environment  and  Conservation,  9th 
Floor,  L  *  C  Annex,  401  Church 
Street,  Nashville,  Tennessee  37243- 
1531. 
Bureau  of  Environmental  Health 
Services,  Nashville  and  Davidson 
County  Metropolitan  Health 
Department,  311  23rd  Street,  North, 
Nashville,  Tennessee  37203. 
FOR  FURTHER  INFORMATION  CONTACT:  Dale 
Aspy,  Mobile  Source  Planning  Unit, 
Regulatory  Planning  and  Development 
Section,  Air  Programs  Branch,  Air, 
Pesticides  &  Toxics  Management 
Division,  Environmental  Protection 
Agency,  Region  4,  345  Courtland  Street, 
NE.  Atlanta,  Georgia  30365.  The 
telephone  niunber  is  404/347-3555, 
extension  4214.  Reference  files  TN131, 
TN136  and  TN137. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Roister. 

Dated:  June  28, 1995. 
PatrldcM.Tobin, 
Acting  Regional  Administrator. 
[FR  Doc.  95-18512  Filed  7-27-95;  8:45  am] 


ACTION:  Proposed  rule. 


40  CFR  Part  52 
[KY77-1-«63b:  FRL-6257-<l 

Approval  and  Promulgation  of  Air 
Quality  toiptomantatlon  Plans; 
Kantucicy;  Baalc  Motor  Vahida 
Inapactlon  and  Malntenanca  Program 

agency:  Environmental  Protection 
Agency  (EPA). 


summary:  The  EPA  proposes  to  approve 
the  State  implementation  plan  (SIP) 
revision  subonitted  on  November  12. 
1993,  by  the  Commonwealth  of 
Kentucky,  through  the  Kentucky  Natural 
Resoiuces  and  Environmental 
Protection  Cabinet.  This  revision 
modifies  the  implementation  of  a  basic 
motor  vehicle  inspection  and 
maintenance  (I/M)  program  in  Jefferson 
County,  Kentucky,  which  will  include 
commuter  vehicles  in  the  program.  In 
the  final  rules  section  of  this  Federal 
Register,  the  EPA  is  approving  the 
State's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

DATES:  To  be  considered,  comments 
must  be  received  by  August  28, 1995. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Dale 
Aspy  at  the  EPA  regional  office  listed 
below. 

Copies  of  the  documents  relative  to 
this  action  are  available  for  public 
inspection  during  normal  business 
houra  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  shouid  make  an 
appointment  with  the  appropriate  office 
at  least  24  houra  before  the  visiting  day. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket),  U.S. 
Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington,  DC 
20460. 

Environmental  Protection  Agency, 
Region  4,  Air  Programs  Branch,  345 
Courtland  Street,  NE,  Atlanta,  Georgia 
30365. 

Air  Pollution  Control  District  of 
JeSarson  Coimty,  850  Barrett  Avenue. 
Suite  205,  Louisville,  Kentucky 
40204. 

Division  for  Air  Quality,  Departinent  for 
Environmental  Protection,  Natiual 
Resources  and  Environmental 
Protection  Cabinet,  316  St.  Clair  Mall, 
Frankfort,  Kentiicky  40601. 
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FOR  FURTHER  MFORMATION  CONTACT:  Dale 
Aspy,  Mobile  Source  Planning  Unit, 
Regulatory  Planning  and  Development 
Secticm,  Air  Programs  Branch.  Air, 
Pesticides  &  Toxics  Management 
Division,  Environmental  Protection 
Agency,  Region  4,  345  Courtland  Street, 
NE.  Atlanta,  Georgia  30365.  The 
telephone  number  is  404/347-3555, 
extension  4214.  Reference  file  ICY77-1- 
6553. 

SUPPLEMEHTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Roister. 

Dated:  June  2B.  1995, 
Patrick  M.  ToUb, 
Acting  Regiona]  Administrator. 
IFR  Doc.  95-18514  Filed  7-27-95;  8:45  ami 
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40CFRPart52 
[DE25-1-C742b:  FRL-6223-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Delaware:  "Bulk  Gasoline  Marine  Tank 
Vessel  Loading  Facilities" 

AQENCY:  EnvircHmiental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (STP) 
revision  submitted  by  the  State  of 
Delaware  on  August  26, 1994  for  the 
purpose  of  estabUshing  and  requiring 
the  control  of  volatile  organic 
compound  (VOC)  emissions  from 
marine  vessel  transfer  operations.  The 
revision  pertains  to  Regiilation  24, 
"Control  of  VOC  Emissions",  by 
renumbering  existing  Section  43,  "Other 
Facilities  that  Emit  VOCs",  to  Section 
50,  and  adding  a  new  Section  43,  "Bulk 
Gasoline  Marine  Tank  Vessel  Loading 
Facilities".  In  the  Final  Rules  section  of 
this  Federal  Register,  EPA  is  approving 
the  State's  SIP  revision  as  a  dinsct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
Sn*  revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  conunents,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
•  a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 


DATES:  Comments  must  be  submitted  in 
writing  by  Augtist  28, 1995. 
ADDRESSES:  Comments  may  be  mailed  to 
Marcia  L  Spink,  Associate  Director,  Air 
Programs,  Mailcode  3AT0O.  U.S.     J  - 
Environmental  Protection  Agency, 
Region  m,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  dxuing  normal  business 
hoxas  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  m,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107:  and  the  Delaware  E)epartment  of 
Natiiral  Resoiuces  &  Environmental 
Control.  89  Kings  Highway,  P.O.  Box 
1401,  Dover,  Delaware  19903. 
FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Quinto.  (215)  597-3164,  at  the  EPA 
Region  III  address  above. 
SUPPLEMENTARY  INFORMATION:  See  tiie 
information  provided  in  the  Direct  Final 
action  of  the  same  tide,  "Bulk  Gasoline 
Marine  Tank  Vessel  Loading  Facilities", 
which  is  located  in  the  Rules  and 
Regulations  Section  of  this  Federal 
Register. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  amtrol.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations,  Otone. 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  April  13, 1995. 
W.T.  Wiaidnralci. 

Acting  Regional  Administrator,  Region  ID. 
IFR  Doc  95-185,16  Filed  7-27-95;  8:45  ami 
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40  CFR  Part  52 
[TN-14e-1-7038b:  FRL-S226-2] 

Approval  and  Promulgation  of 
implementation  Plans;  Tennessee; 
Approval  of  Revisions  to  ttie  Nashviile- 
Davkison  County  Constructton  and 
Operation  Pemfiit  Regulations  for 
Minor  Sources 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve 
revisions  to  the  Nashville-Davidson 
Coimty  portion  of  the  Tennessee  State 
Implementation  Plan  (SIP)  submitted  by 
the  Tennessee  Department  of 
Environment  and  Conservation  (TDEC) 
on  behalf  of  Nashville-Davidson  County, 
for  the  purpose  of  establishing  a 
Federally  enforceable  local  operating 


permit  (FELOP)  program.  In  order  to 
extend  the  Federal  enforceability  of  the 
Nashville-Davidson  County  FELOP  to 
hazardous  air  pollutants  (HAP),  EPA  is 
also  proposing  approval  of  the  County's 
FELOP  regulations  pursuant  to  section 
112  of  the  Clean  Air  Act  as  amended  in 
1990  (CAA).  In  the  Final  Rules  Section 
of  this  Federal  Register,  EPA  is 
approving  the  revision  to  the  Nashville- 
Etavidson  Coimty  portion  of  the 
Tennessee  SIP  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  conunents.  A  detailed  rational 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  docxunent  Any  parties 
interested  in  commenting  on  this  notice 
should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  August  28, 1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Gracy  R  Danois,  Air 
Programs  Branch,  Air,  Pesticides  ft 
Toxics  Management  Division,  Region  4 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE,  Atlanta,  Georgia 
30365. 

Copies  of  the  material  submitted  by 
Nashville-Davidson  County  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street.  SW, 
Washington.  DC  20460. 
Environmental  Protection  Agency. 
Region  4  Air  Programs  Branch,  345 
Courtland  Street,  NE,  Atlanta,  Georgia 
30365. 
Tennessee  Department  of  Environment 
and  Conservation,  Tennessee  Air 
Pollution  Control  Board,  L  ft  C  Annex. 
9th  Floor,  401  Church  Sti«et, 
Nashville,  Tennessee  37243-1531. 
Metropolitan  Government  of  Nashville 
and  Davidson  Coimty,  Metropolitan 
Health  Department,  Bureau  of 
Environmental  Health  Services,  311 
23rd  Avenue,  North,  Nashville, 
Teimessee  37203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gracy  R  Danois,  Title  V  Program 
Development  Team,  Air  Programs 
Branch,  Air,  Pesticides  ft  Toxics 
Management  Division,  Region  4 


Environmental  Protection  Agency,  345 
Courtland  Street,  NE,  Atlanta,  Georgia 
30365.  The  telephone  number  is  404/ 
347-3555,  extension  4150.  Reference 
file  TN-14d-l-7039. 
SUPPI.EMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  )un6  23, 1995. 
Patridi  M.  ToUb. 
Acting  Regional  Administrator. 
(FR  Doc.  95-18517  Filed  7-27-95;  8:45  ami 
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40CFRPart52 

[NC-<»2-1-6430b;  NC-007-1 -6839b;  NC- 
068-1-66S2b;  FRL-S254-71 

Approval  and  Promulgallon  of 
ImplMnentatton  Plans;  North  Carolina: 
Approval  of  Revisions  to  State  of  Nortti 
Carolina's  Stat*  Impiemantation  Plan 
(SIP) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTON:  Proposed  rule. 


f :  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of  North 
Carolina,  the  Western  North  Carolina 
Air  Pollution  Control  District,  and  the 
Forsyth  County  Department  of 
Environmental  Afiairs  for  the  purpose  of 
allowing  the  State  and  two  local 
agencies  the  ability  to  issue  Federally 
^orceable  state  operating  permit 
programs  (FESOP)  and  Federally 
enforceable  local  operating  permits 
(FELOP).  In  the  final  rules  section  of 
this  Federal  Register,  EPA  is  approving 
the  State's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
EPA  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn!  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  August  28, 1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Scott  Miller  of  the  EPA 
Regional  office  listed  below. 


Copies  of  the  material  submitted  by 
the  State  of  North  Carolina  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 
Air  and  Radiation  Docket  and 

Information  Center  (Air  Docket  6102). 

U.S.  Environmental  Protection 

Agency.  401  M  Street,  SW, 

Washington,  DC  20460 
Environmental  Protection  Agency, 

Region  4  Air  Programs  Branch,  345 

Courtland  Street,  NE,  Atlanta,  Georgia 

30365 
North  Carolina  Department  of 

Environment,  Health,  and  Natural 

Resources,  P.O.  Box  29535,  Raleigh, 

North  Carolina  27626. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Miller,  Air  Programs  Branch.  Air. 
Pesticides  ft  Toxics  Management 
Division.  Region  4  Environmental 
Protection  Agency.  345  Courtland 
Street,  NE,  AUanta,  Georgia  30365.  The 
telephone  number  is  404/347^555  ext. 
4153. 

SUPPt-EMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  June  23, 1995. 
William  A.  Waldrop. 

Acting  Regiona]  Administrator. 

[FR  Doc.  95-18524  Filed  7-27-95;  8:45  am] 
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40  CFR  Part  52 
[NC-06fr-1-«431b;  FRL-6226-q 

Approval  and  Promulgation  Of 
implcMnantatlon  Plans;  North  Carolina: 
Approval  of  Ravisiona  Meckianbuig 
County  Portion  of  the  State  of  North 
Carolina's  State  impiamantation  Plan 
(SIP)  • 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  Mecklenburg 
County  Department  of  Enviroiunental 
Protection  through  the  North  Carolina 
Department  of  Health,  Environment, 
and  Natiiral  Resources  (DEHNR)  for  the 
purpose  of  establishing  a  federally 
enforceable  minor  source  operating 
permit  program.  In  the  final  rules 
section  of  this  Federal  Register,  EPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  EPA  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 


adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  conunents  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  August  28, 1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Scott  Miller  of  the  EPA 
Regional  office  Listed  below. 

Copies  of  the  material  submitted  by 
the  State  of  North  Carolina  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102). 
U.S.  Enviroiunental  Protection 
Agency,  401  M  SUeet,  SW. 
Washington.  DC  20460. 
Environmental  Protection  Agency, 
Region  4  Air  Programs  Brtmch,  345 
Courtland  Street,  NE,  Atlanta,  Georgia 
30365. 
North  Carolina  Department  of 
Environment,  Health,  and  Natural 
Resources,  P.O.  Box  29535,  Raleigl^. 
North  Carolina  27626. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Scott  Miller,  Air  Programs  Branch,  Air. 
Pesticides  ft  Toxics  Management 
Division,  Region  IV  Environmental 
Protection  Agency,  345  Courtland 
Street,  NE,  Atlanta.  Georgia  30365.  The 
telephone  number  is  404/347-2864. 
SUPPI.EMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
fisal  rule  which  is  published  in  the 
rules  section  of  this  Federal  ~ 


Dated:  June  23, 1995. 
William  A.  Waldrop, 
Acting  Itegfonal  Administrator. 
IFR  Doc.  95-18526  Filed  7-27-95:  8:45  ami 
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40  CFR  Part  52 

[NV  11-1-7118;  FRL-6265-91 

Clean  Air  Act  Approval  and 
Promulgation  of  New  Source  Review 
Implamantatton  Plan  for  Clark  County, 
NV 

agency:  Enviromnental  Protection 

Agency  (EPA). 

action:  Notice  of  proposed  rulemaking. 

summary:  The  EPA  proposes  to  approve 
with  a  contingency,  and  disapprove  in 
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the  ahemative,  a  requested  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Nevada  on 
behalf  of  Claric  County  for  the  purpose 
of  meeting  requirements  of  the  Clean 
Air  Act,  as  amended  in  1090  (CAA  or 
Act)  with  regard  to  new  source  review 
(NSR)  in  areas  that  have  not  attained  the 
national  amlHent  air  quality  standards 
(NAAQS).  The  requested  revision  was 
submitted  by  the  State  to  satisfy  certain 
Federal  requirements  for  an  approvable 
nonattainment  new  source  review  SIP. 
This  submittal  also  satisfies  the 
requirements  for  a  Prevention  of 
Significant  Deterioration  (PSD)  program. 
This  proposed  approval  is  contingent 
upon  QaA  Coxmty  ccMxecting  existing 
deficiencies  in  its  NSR  and  PSD 
submittal  before  EPA  promulgates  a 
final  rulemaking  on  this  sulunittal. 
Should  Clark  County  fail  to  correct  all 
deficiencies  in  this  s«;A)mittal,  then  this 
document  will  sorve  as  a  proposed 
disapproval  of  the  submittal. 
OATIt:  Comments  tm  this  pr(^>o8ed 
action  must  be  received  in  wiiting  by 
August  28, 1995. 

AOORESSIS:  To  submit  commmts  or 
receive  further  information,  please 
contact:  Jennifer  Fox,  Envinmmental 
Engineer,  New  Source  Section,  Air  & 
Toxics  Division  (A-S-l),  EPA  Regitm  9, 
75  Hawthorne  Street,  San  Francisco,  CA 
94105.  Copies  of  the  Sute's  submittal 
and  other  information  are  available  for 
inspecti«i  during  normal  business 
hours  at  the  following  locations:  (1)  EPA 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105;  (2)  State  of 
Nevada  Department  of  Conservation  and 
Natural  Resources,  Division  of 
Environmental  Protection,  Capitol 
Complex,  333  W.  Nye  Luae,  Carson  Qty, 
Nevada  89710;  (3)  Clark  County  Health 
District.  625  Shadow  Lane,  Las  Vegas. 
NV  89127. 

FOR  FURTMER  mFORMATION  CONTACT: 
Jennifer  Fox  at  (415)  744-1257. 
tUFPLBeiTARY  MFORMATION:  The  air 
quality  planning  requirements  for 
nonattainment  NSR  are  set  out  in  part 
D  of  title  I  of  the  Qean  Air  Act  EPA  has 
issued  a  "General  Preamble"  describing 
EPA's  preliminary  views  on  how  Q'A 
intends  to  review  SIPs  and  ^P  revisi(ms 
submitted  under  part  D,  including  those 
State  sulmiittals  ccmtaining 
nonattainment  NSR  SIP  requirements 
[see  57  FR 13498  (April  16, 1992)  and 
57  FR  18070  (April  28, 1992)].  tiiscause 
EPA  is  describing  its  interpretations 
here  only  in  broad  terms,  ihe  reader 
should  refer  to  the  G«ieral  PreamUe  for 
a  more  detailed  discussion.  EPA  is 
cuiiently  developing  a  proposed  rule  to 
implement  the  changes  imder  the  1990 
Amendments  in  the  new  source  review 


piovisians  in  Parts  C  and  D  of  TMe  I  of 
the  Act.  EPA  expects  to  propose  this 
rule  sometime  during  1995.  Upon 
promulgation  of  thoee  wgulatiops.  EPA 
will  review  those  NSR  SIP  siUimittals  on 
which  it  has  taken  final  action  to 
detennine  whether  additional  SIP 
revisions  are  necessary. 

Procednral  Background 

The  Act  requites  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  and  section  110(1)  of 
the  Act  provide  that  each 
implemmtation  plan  or  revision  to  an 
implementation  plan  submitted  by  a 
State  must  be  adopted  aftm  reasonable 
notice  and  public  hearing. ' 

The  Clark  County  Health  District  held 
a  public  hearing  on  April  22, 1993  to 
entertain  public  ccmunent  on  the  new 
source  review  rules.  On  July  29, 1983. 
the  rules  were  adopted  by  the  District 
and  submitted  to  the  State.  On 
November  30. 1993  the  rules  were 
submitted  to  EPA  as  a  proposed  revision 
to  the  Nevada  SIP. 

The  Sn*  revision  was  not  reviewed  by 
EPA  within  six  mcmths  to  determine 
completeness,  and  was  therefore 
deemed  complete  by  default.  The 
submittal  has  since  been  reviewed  and 
found  to  be  complete  but  lacking  certain 
requirements  that  wroidd  make  it  fuUy 
approvdile.  Claik  County  has.  however, 
expressed  an  interest  in  revising  their 
SIP  to  make  the  required  changes  and 
has  submitted  draft  versions  of  the  rule 
which  address  die  deficiencies 
described  below.  Therefcne,  contingent 
on  the  submittal  of  a  fiilly  approvable 
SIP,  EPA  proposes  to  approve  the  Clarii: 
County  Healm  District's  nonattainment 
NSR  and  attainmeift  PSD  SIP  submittal. 
If  the  District  fails  to  address  the 
defici«icies  before  EPA's  final  action  on 
this  sulnaittal  (which  we  expect  will  be 
within  6  months),  then  EPA's  final 
action  wrill  be  a  disapproval. 

Sununary  of  Role  CMrteBts 

The  Air  PoUution  Control  Division  of 
the  Clark  County  Health  District 
submitted  to  EPA  for  adoption  into  the 
applicable  NSR  SIP  Rules  0 
(Definitions),  12  (Preconstruction 
Review  for  New  or  Modified  Stationary 
Sources),  and  58  (Emission  Reduction 
Credits).  Rules  0, 12,  and  58  are 
intended  to  replace  existing  NSR  SIP 
Rules  1  (Definitirais)  and  15  (Source 
Registration). 


'  S«ction  l72(cK7)  of  the  Act  providM  that  plan 
ptoviskuu  for  DonattainmBnt  araaa  shall  inset  the 
applicable  provisiona  of  Section  110(a)(2). 


These  submitted  rules  omstitute  the 
District's  new  source  permitting 
regulations.  Rule  0  consists  of 
definitions  of  all  terms  relating  to  new 
sources  and  modifications  to  existing 
sources  of  air  pollution,  and  their 
regulation.  Rule  12  contains  new  and 
modified  source  permitting 
requirements,  including  applicability, 
major  source  definitions,  ofiiBets, 
increment  analysis,  and  Lowest 
Achievable  Emission  Rate/Best 
Available  Control  Technology.  Rule  58 
establishes  procedures  for  the  creation, 
banking,  and  use  of  emission  reduction 
credits.  This  last  rule  has  indirect 
bearing  on  new  source  review,  as  these 
credits  can  be  obtained  by  new  sources 
and  used  as  offsets. 

In  Clark  Coimty.  the  Las  Vegas  Valley. 
Boulder  CSty,  and  El  Dorado  Valley  are 
currently  designated  as  Serious 
nonattainment  for  PM-10  and  Moderate 
nonattainment  (>12.7  ppm)  for  CO.  All 
other  areas  within  the  District  are 
designated  as  attainment  or 
unclassifiable  with  respect  to  the 
NAAQS.  District  nonattainment  rules 
must  therefore  apply  to  all  major  new  or 
modified  stationary  sources  proposing 
to  emit  CX3  or  PM-10  in  the  areas  noted 
above.  The  nonattainment  provisions 
must  also  apply  to  any  source  which 
would  contribute  to  a  violation  of  the 
NAAQS.  The  PSD  provisicms  sulmiittsd 
by  the  District  apply  to  certain  new 
sources  or  modifications  proposing  to 
emit  attainment  pollutants  in  specified 
amounts. 

The  Qean  Air  Act  requirements  are 
found  at  sections  172  and  173  for 
nonattainment  NSR  permitting  and  at 
section  165  for  PSD  permitting.  With 
certain  exceptions,  described  below. 
Ckrk  Coimty's  submittal  satisfies  these 
requirements.  For  a  detailed  description 
of  how  the  submitted  rule  meets  the 
applicable  requirements,  please  refer  to 
Q>A's  technioal  support  document. 

Role  Defidendas  That  Mmt  Be     . 
CoiTecled 

RuhO 

Modification:  The  definition  of 
"modification"  in  the  submitted  rule 
differs  from  the  federal  definition.  The 
CFR  defines  a  modification  as  a  change 
resulting  in  a  "net  emissicms  increase." 
A  net  onissions  increase  is  based  on  an 
increase  in  actual  emissions  for  a 
physical  or  operational  change,  or  an 
increase  in  potential  emissions  in  the 
case  of  sources  which  have  not  yet 
constructed. 

The  submitted  rule,  however,  defines 
a  "modification"  as  an  increase  in  a 
source's  "potential  to  emit."  As  a  result 
the  rule  fails  to  require  review  for 
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modifications  which  involve  a  "majw" 
increase  in  actual  emissions,  but  no 
increase  in  potential  to  emit.  To  correct 
this  deficiency,  calculations  in  the 
District  rule  must  be  based  on  increases 
in  actual  emissions  (and  for  sources 
wbidk  have  not  begun  normal 
operaticms.  actual  emissions  shall  equal 
the  potential  to  emit).  Because  the 
district  has  correctly  defined  "potential 
to  emit"  and  "actual  emissions."  this 
change  can  be  made  by  incorpMating 
the  federal  definition  of  "net  emissions 
incrsase"  into  the  District  rule 
definition  of  "modification." 

R^uUtted  Air  Pollutant:  The 
definition  of  "regulated  air  pollutant"  in 
the  submitted  rule  contains  a  list  of 
emissions  which  are  "regulated  by 
sections  mntainfng  Emission  limits  and 
by  Section  12."  The  list  of  "Chemical 
Substances  Requiring  BACT  and  Public 
Notification"  in  Secticm  12.2.7, 
however,  contains  substances  which  are 
not  included  in  the  definition  of 
"regidated  air  pollutant"  This  oversight 
slumld  be  corrected  for  rule  consistency. 

Volatile  Organic  Compound:  The 
defizdtion  of  "volatile  organic 
compound"  in  the  submitted  rule 
contains  a  list  of  substances  exempt 
from  regulation  as  WOCs  which  is 
inconsistent  with  the  exemption  list  in 
40  CFR  51.100(s).  This  discrepancy 
should  be  corrected  to  avoid  granting 
VOC  emission  reduction  credits,  as  well 
as  requiring  V(X  offsets,  for  exempt 
compounds.  The  definition  in  the  Cl-'R 
shoiud  be  adopted  verbatim  into  this 
section. 

p 

Rule  12 

Public  Notice:  The  sulmiitted  rule 
does  not  specify  that  public  comments 
regarding  an  air  quality  permit 
application  will  be  considered,  except 
in  the  event  of  a  public  hearing.  A 
thirty-day  public  comment  period 
shoiUd  be  required  for  each  permit 
appUcation,  as  specified  by  40  CFR 
51.166(q).  All  public  comment,  oral  and 
written,  received  within  the  specified 
time,  should  be  considered  in  making 
the  final  decision  on  the  approvability 
of  the  permit  application. 

Variance  to  Rule  Requirements:  The 
submitted  rule  outlines  the  procedure 
by  whidi  the  Board  of  Healtii  may  grant 
a  variance  to  subsection  12.2.10.6 
(which  requires  impact  analysis  for  NO* 
sources  of  100  tpy  or  greater).  The 
District  has  explained  that  this  variance 
is  intended  to  refer  to  the  lowered  major 
source  applicability  threshold  of  50  tpy 
for  NO.  sources  in  the  Las  Vegas  Valley. 
If  so,  this  must  be  clarified  in  the  rule, 
so  that  no  variance  may  be  granted  to  a 
source  required  by  federal  standards  to 
undergo  new  source  review. 


Fugitive  Emissions:  The  submitted 
rule  contains  a  definition  of  potential  to 
emit  which  includes  fugitive  emissions 
only  for  sources  of  PM-10  in  the 
nonattainment  area.  Fugitives  must  also 
be  included  in  the  major  source 
applicability  determination,  defined  by 
a  source's  potential  to  emit,  for  all  other 
resulated  pollutants,  if  the  source 
belongs  to  one  of  the  source  categories 
listed  in  40  CFR  51.165(aMlHiv)(C). 

Additioxil  Impact  Analysis  for 
Attainment  Pollutants:  In  many  cases, 
the  submitted  rule  correcUy  requires 
major  sources  to  perform  an  additional 
impact  analysis,  as  required  in  40  CFR 
51.166(i)  and  51.166(o).  However,  the 
rule  Mis  to  require  the  analysis  for 
VOC.  lead  and  00  in  sections  12.2.5. 
12.2.8.  and  12.2.13,  respectively.  In 
addition,  the  rule  foils  to  require  the 
analysis  for  major  modifications.  The 
rule  must  be  amended  to  require  the 
additional  impact  analysis  for  pollutant 
subject  to  regulation  under  the  Act 
«^ch  will  be  emitted  by  the  new 
source  or  modifications. 

Alternative  Siting  Analysis:  The 
submitted  rule  lacks  a  reqiiirement  that 
an  alternative  siting  analysis  be 
performed  by  all  permit  applicants  for 
sources  located  within  a  nonattainment 
area.  This  analysis,  required  by  CAA 
173(a)(5),  would  demonstrate  that  the 
benefits  of  a  proposed  source 
significanUy  outweigh  the 
environmental  and  social  costs  imposed 
as  a  result  of  its  location,  construction, 
or  modification. 

Qass  I  Area  Visibility  Protection:  The 
submitted  rule  lacks  the  visibility 
protection  requirements  of  section  169A 
of  the  CAA  and  described  in  40  CFR 
51.307.  These  provisions  require  review 
of  major  sources  and  modifications  that 
may  have  an  impact  on  visibility  in  any 
mandatory  Class  I  Federal  Area.  This 
may  have  been  overlooked,  because 
ihsae  are  currentiy  no  Class  I  areas  in 
Clark  Ck)unty.  Nonetheless,  this 
requirement  should  be  included  in  the 
event  that  such  an  area  be  designated  in 
the  future,  or  that  a  source  may  impact 
a  Class  I  area  outside  of  CUark  (bounty. 

PSD  Ambient  Air  Increments:  The 
submitted  rule  lacks  provisions  which 
set  the  maximum  allowable  increases  in 
PM-10,  SO2,  and  NO2  to  those 
increments  listed  in  40  CFR  51.166(c), 
for  designated  attainment  or 
unclassifiable  areas.  The  increments 
must  be  listed  in  the  rule. 

Offsets:  The  sulmitied  rule  states  that, 
when  required,  offsets  must  be  obtained 
by  a  source  either  prior  to,  or  within 
thirty  days  of,  the  issuance  of  the 
Operating  Permit,  depoiding  on  the 
pollutant  Section  173  of  the  CAA, 
however,  requires  that  offsets  be 


federally  enforceable  pricv  to  the 
issuance  of  an  Authority  to  (Construct 
Permit,  and  in  effect  by  the  time 
operation  commences.  This  requirement 
must  be  changed  in  order  to  make  the 
rule  approvable. 

Additional  Requirements:  The 
submitted  rule  contains  no  provisions 
which  require  new  source  review  for  a 
source  or  modification  which  becomes 
major  due  to  a  relaxation  in  a  federally- 
enforceable  limit  As  described  in  40 
CFR  51.165(a)(5)(ii),  such  sources  and 
modifications  are  subject  to  major  new 
source  review  "as  though  ccmstruction 
had  not  yet  commenced."  The 
submitted  rule  must  add  this 
reouirement 

Hazardous  Air  Pollutants:  The  list  of 
hazardous  air  pollutants  in  the 
submitted  rule  must  be  expanded  to 
include  those  pollutants  listed  in  40 
CFR  51.166(b)(23)(i),  which  are  not  also 
regulated  by  Section  112(b)(1)  of  the 
Act.  These  pollutants  and  their 
significance  levels  must  be  listed. 

Rule  58 

RACT  Adjustment:  The  submitted 
rule  lacks  provisions  requiring  that 
existing  and  fut\u«  emission  reduction 
credits  (ERCs)  are  surplus  to  Reasonably 
Available  Contit>l  Technology  (RACT) 
requirements  at  time  of  use.  EPA 
interprets  section  172(c)(1)  of  the  Act  to 
require  a  RACT  level  of  reductions  on 
ERCs  as  well  as  on  all  applicable 
sources.  This  ensiires  that  all  ERCs  will 
be  siupltis  at  their  time  of  use,  since  any 
banked  credits  that  predate  a  RACTT 
requirement  will  not  be  able  to  be 
counted  as  a  credit  toward  meeting  that 
reouirement. 

Prior  Shutdowns:  The  submitted  rule 
does  not  disallow  "prior  shutdown" 
credits  as  required  in  40  CFR 
51.165(a)(l)(xxv).  As  defined  by  this 
CFR  section,  prior  shutdown  credits  are 
generated  by  fecilities  which  apply  for 
credit  after  the  facility  has  already 
oeaMd  to  operate.  The  provision 
limiting  shiitdown  credits  applies  either 
v^en  the  District  attainment  plan  has 
been  disapproved,  or  when  this  plan  is 
not  yet  due,  but  a  due  date  during  the 
creation  of  this  plan  is  missed.  In  this 
case,  sources  which  seek  ERCs  due  to  a 
shutdown  must  do  so  at  the  time 
operation  of  the  source  ceases. 

Property  Rights:  The  submitted  rule 
refers  to  procedures  which  allow 
banking  of  ERCls  "in  a  legally  protected 
manner."  This  language  suggests  that 
banked  ERCs  could  be  protected  tmder 
property  rights  laws,  or  that  tlseir 
adjxistment  or  rescission  could  be 
legally  contested  by  the  owner  of  the 
ERCs.  EPA  cannot  approve  such 
language,  and  encourages  the  District  to 
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add  language  explicitly  stating  that 
banking  does  not  guarantee  ERCs  under 
any  property  rights  laws. 

Mobile  and  Area  Sources:  TTie 
submitted  rule  allows  reductions 
generated  by  mobile  and  area  sources  to 
be  credited  as  ERCs  which  may  be  used 
as  offsets.  The  rule  fails,  however,  to 
provide  for  the  federal  enforceability  of 
these  credits.  In  addition,  the  submitted 
rule  lacks  language  detailing  how  these 
emissions  are  to  be  quantified.  Both  the 
federal  Emissions  Tmding  Policy 
Statement  (FTPS.  51  PR  43814, 4 
December  1986)  and  the  Economic 
Incentive  Program  Rules  (EIP,  58  PR 
11110,  23  February  1993)  contain 
provisions  concerning  this  issue.  Unless 
language  is  added  which  describes  how 
mobile  and  area  source  reductions  are  to 
be  quantified  and  made  federally- 
enforceable,  EPA  requires  that  all 
references  to  area  and  mobile  source 
reductions  be  removed. 

Proposed  Action 

EPA  is  proposing  to  approve,  with 
disapproval  in  the  alternative,  the  plan 
revisions  submitted  by  Clark  County  on 
November  30, 1993.  Full  approval  as  a 
final  action  on  these  rules  is  contingent 
upon  the  District  making  the  requii«d 
changes  Usted  above. 

If  the  specified  changes  are  not  made 
before  EPA's  final  action  on  this 
submittal,  then  EPA's  final  action  will 
be  a  disapproval.  If  finalized,  this 
disapproval  woiild  constitute  a 
disapproval  under  section  179(a)(2)  of 
the  Act  (see  57  FR  13566-67).  As 
provided  under  section  179(a)  of  the 
Act,  Gark  County  would  have  up  to  18 
months  after  a  final  SIP  disapproval  to 
correct  the  deficiencies  that  are  the 
subject  of  the  disapproval  before  EPA  is 
required  to  impose  sanctions.  If  the 
District  does  not  correct  its  SIP 
deficiencies  within  18  months,  then 
section  179(a)(4)  requires  the  immediate 
application  of  sanctions.  According  to 
179(b),  sanctions  can  take  the  form  of  a 
loss  of  highway  funds  or  a  two  to  one 
emissions  offset  ratio.  Once  the 
Administrator  applies  one  of  the  section 
179(b)  sanctions,  the  State  will  then 
have  an  additional  six  months  to  correct 
any  deficiencies.  Section  179(a)(4) 
requires  that  both  highway  and  offsets 
sanctions  must  be  applied  if  any 
deficiencies  are  still  not  corrected  after 
the  additional  six  month  period. 

EPA  is  requesting  comments  on  all 
aspects  of  Aie  requested  SIP  revision 
and  EPA's  proposed  rulemaking  action. 
Comments  received  by  date  indicated 
above  will  be  considered  in  the 
development  of  EPA's  final  rule. 


Arfmiiiiaii  ■Mww  Review 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
Ught  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  govenunent  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  undw  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  a%cted. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIP's  on  such  grounds. 
Union  Electiic  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (S.a  1976):  42  U.S.C 
7410(a)(2). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Sul^ects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  New  source 
review,  Nitrogm  dioxide.  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide.  Volatile 
organic  compounds. 

AudMritj:  42  U.S.C.  7401-7671q. 
Dated:  July  17, 1995. 
Felida  Maicw, 

Acting  Regional  Administrator. 

(FR  Doc.  9&-18618  Filed  7-27-95;  8:45  am] 
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40CFRPart52 
[WM0-01-673tt>:  FRL-62S4-q 

Approval  and  Promulgation  of 
Implamantation  Plans;  Wisconsin 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(U^EPA)  proposes  to  approve  revisions 
to  Wisconsin's  State  Implementation 
Plan  (SIP)  for  ozone  which  were 
submitted  to  the  USEPA  on  April  17. 
1990,  and  Jime  30, 1994,  and 
supplemented  on  July  15, 1994. 
Included  in  these  revisions  is  a  volatile 
organic  compound  (VOC)  regulation 
which  establishes  reasonably  available 
control  technology  (RACT)  for  screen 
printing  facilities.  Additionally,  the 
State  has  submitted  current  negative 
declarations  for  pre-1990  Control 
Technology  Guideline  (CTG)  categories 
for  which  Wisconsin  does  not  have 
rules  as  well  as  a  list  of  major  sources 
affected  by  the  13  CTG  categories  that 
USEPA  is  required  to  issue  pursuant  to 
sections  183(a),  183(b)(3)  and  183(b)(4) 
of  the  Clean  Air  Act  (Act).  These 
revisions  were  submitted  to  address,  in 
part,  the  requirement  of  section 
182(b)(2)(B)  of  die  Act  tiiat  States  adopt 
RACT  regulations  for  sources  covered 
by  pre-1990  CTG  documents,  and  the 
requirement  of  section  182(b)(2)(C)  of 
the  Act  that  States  revise  their  SIPs  to 
establish  RACT  regidations  for  major 
sources  of  VOCs  for  which  the  USEPA 
has  not  issued  a  CTG  doctunent.  In  the 
final  rules  section  of  this  Federal 
Register,  the  USEPA  is  approving  this 
action  as  a  direct  final  rule  without 
prior  proposal  because  USEPA  views 
this  as  a  noncontroversial  action  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  USEPA 
receives  adverse  comments,  thedirect 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  USEPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  tlds  notice  should  do  so 
at  thjg  time. 

DATES:  Comments  on  this  proposed  nde 
must  be  received  on  or  before  Augunt 
28. 1995. 

AOORESSES:  Written  comments  should 
be  mailed  to:  Carlton  T.  Nash.  Chief. 


Regulation  Development  Section.  Air 
Toxics  and  Radiation  Branch  (At-18j). 
U.S.  Environmental  Protection  Agency. 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Copies  of  the  State  submittal  are 
available  for  pubUc  review  during 
normal  business  hours  at  the  above 
address.  (It  is  recommended  that  you 
telephone  Kathleen  D'Agostino  at  (312) 
886-1767  before  visiting  the  Region  5 
office.) 

FOR  FURTHER  MFORMATION  CONTACT: 
Kathleen  D'Agostino,  Regulation 
Development  Section,  Air  Toxics  and 
Radiation  Branch  (AT-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  886-1767. 
8UPPI.EMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated:  June  20, 1995. 
David  A.  Ullrich. 
Acting  Regional  Administrator. 
(FR  Doc  95-18522  Filed  7-27-95;  8:45  am] 
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40CFRPart81 
[UT22-1-«92Sb:  FRL-6266-9] 

Designation  of  Arse  for  Air  Quality 
Planning  Purposes;  Utah;  Designation 
of  Ogden  City  PMio  Nonattalnment 
Area 

AOENCY:  Environmental  Protecticm 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  In  this  document.  EPA  is 
proposing  to  revise  the  PMio  (particles 
with  an  aerodynamic  diameter  less  than 
or  equal  to  a  nominal  10  micrometers) 
National  Ambient  Air  Quality  Standards 
(NAAQS)  designation  for  a  portion  of 
Weber  Coimty.  Utah.  Previously, 
consistent  with  section  107(d)(3)(A)  of 
the  Act.  EPA  notified  the  Governor  of 
Utah  that  Weber  Coimty.  Utah  should  be 
redesignated  from  unclassifiable  to 
nonattalnment  for  PMio.  The 
redesignation  is  based  upon  violations 
of  the  PMio  NAAQS  which  were 
monitored  between  January  ^91  and 
January  1993. 

In  the  final  rules  section  of  \ 
Federal  Register.  EPA  is  revisftig  the 
designation  of  a  portion  of  Weber 
County,  Utah  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agmcy  views  this  as  a  noncontroversial 
revision  amendment  and  antici]>ates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 


received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  will 
be  withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  August 
28. 1995. 

ADDRESSES:  All  written  comments 
should  be  addressed  to:  Douglas  M. 
Side,  Chief,  Air  Programs  Branch,  EPA 
Region  VIII,  at  the  address  listed  below. 
Information  supporting  this  action  can 
be  found  at  the  following  location:  EPA 
Region  VIII.  Air  Programs  Branch.  999 
18th  Street,  3rd  Floor,  South  Terrace, 
Denver,  Colorado  80202-2466.  The 
information  may  be  inspected  between 
8  a.m.  and  4  p.m..  on  weekdays,  except 
for  legal  holidays.  A  reasonable  fee  may 
be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Hanley,  Air  Programs  Branch,  EPA 
Region  Vm.  999  18th  Street,  Suite  500. 
Denver.  Colorado  80202-2466,  (303) 
293-1760. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  Rules 
Section  of  the  Federal  Register. 

Dated:  July  19, 1995. 
JackW.McGraw. 
Acting  Regional  Administrator 
(FR  Doc.  95-18519  Filed  7-27-95;  8:45  am] 
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40  CFR  Part  185 
[OPP-300394;  FRL-49S9-0] 
RIN2070-AC18 

Trifluralin;  Revocation  of  Food 
Additive  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (0»A). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  revoke 
tolerances  for  residues  of  the  herbicide 
trifluralin  in  or  on  peppermint  oil  and 
spearmint  oil,  and  to  withdraw  a  prior 
&ial  rule  revoking  those  tolerances. 
EPA  is  taking  this  action  because 
peppermint  oil  and  spearmint  oil  are 
not  ready-to-eat  commodities,  and 
residues  of  trifluralin  are  not  likely  to 
concentrate  in  ready-to-eat  forms  of 
peppermint  and  spearmint  oil. 
Therefore,  food  additive  tolerances  are 
not  reqxiired.  In  addition,  after  the 


tolerances  are  revoked  pursviant  to  this 
action,  the  basis  for  the  prior  revocation 
will  be  eliminated. 

DATES:  Written  comments,  identified  by 
the  document  control  number  (OPP- 
300394],  must  be  received  on  or  before 
August  28, 1995. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resoiut»s  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  «2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
charactere  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  nimiber 
[OPP-300394].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  proposed  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  below  in  this 
docimient. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Jean  M.  Frane.  Policy  and  Special 
Projects  Staff  (7501C).  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  D.C.  20460.  Office  location 
and  telephone  niunber:  Crystal  Mall  #2. 
Rm.  1113. 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)-305-5944;  e-mail: 
frane.  jeanOepamail.epa.gov. 


JMI 
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SUPPLEMENTARY  INFORMATION: 

L  Intn>dBCtion 

EPA  is  proposing  two  separate  actions 
in  this  document.  First,  EPA  proposes  to 
revoke  the  food  additive  regulations 
(FARs)  for  residues  of  the  herbicide 
trifluralin  in  or  on  peppermint  oil  and 
spearmint  oil  (40  CFR  185.5900). 
Second.  EPA  proposes  to  withdraw  its 
Order  dated  July  14. 1993  (58  FR  37862) 
to  the  extent  that  it  revoked  the  food 
additive  regulations  for  trifluralin  in  or 
on  peppermint  oil  and  spearmint  oil. 

A.  Statutory  Background 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  301  et  seq..    . 
authorizes  the  establishment  by 
regulation  of  maximum  permissible 
levels  of  pesticides  in  foods.  Such 
regulations  are  commonly  referred  to  as 
"tolerances."  Without  such  a  tolerance 
or  an  exemption  from  the  requirement 
of  a  tolerance,  a  food  containing  a 
pesticide  residue  is  "adulterated"  under 
section  402  of  the  FFDCA  and  may  not 
be  legally  moved  in  interstate 
commerce.  21  U.S.C.  331,  342.  EPA  was 
authorized  to  establish  pesticide 
tolerances  under  Reorganization  Plan 
No.  3  of  1970.  5  U.S.C.  App.  at  1343 
(1988).  Monitoring  and  enforcement  of 
pesticide  tolerances  are  carried  out  by 
the  U.S.  Food  and  Drug  Administration 
(FDA)  and  the  United  States  Department 
of  Agriculture  (USDA).  EPA  can 
estabUsh  a  tolerance  in  response  to  a 
petiUon  (FFDCA  408(d)(1).  409(b)(1)),  or 
on  its  own  initiative  (FFDCA  408(e), 
409(d)). 

The  FFDCA  has  separate  provisions 
for  tolerances  for  pesticide  residues  on 
raw  agricultural  commodities  (RACs) 
and  tolerances  on  processed  food.  For 
pesticide  residues  in  or  on  RACs,  EPA 
estabhshes  tolerances,  or  exemptions 
from  tolerances  when  appropriate, 
under  section  408  of  the  act.  21  U.S.C. 
346a.  EPA  regulates  pesticide  residues 
in  processed  foods  under  section  409. 
which  pertains  to  "food  additives."  21 
U.S.C.  348.  Maximum  residue 
regulations  established  under  section 
409  are  conunonly  referred  to  as  food 
additive  regulations  (hereinafter  referred 
to  as  "FARs").  Section  409  FARs  are 
needed,  however,  only  for  certain 
pesticide  residues  in  processed  food. 
Under  section  402(a)(2)  of  the  FFDCA, 
a  pesticide  residue  in  processed  food 
generally  will  not  render  the  food 
adulterated  if  the  residue  results  from 
application  of  the  pesticide  to  a  RAC 
and  the  residue  in  the  processed  food 
when  ready  to  eat  is  below  the  RAC 
tolerance.  This  exemption  in  section 
402(a)(2)  is  commonly  referred  to  as  the 
"flow-through">provision  because  it 


allows  the  section  408  raw  food 
tolerance  to  flow  throu^  to  the 
processed  food  forms.  Thus,  a  section 
409  food  additive  regulation  is  only 
necessary  to  prevent  foods  from  being 
deemed  adulterated  when  the 
concentration  of  the  pesticide  residue  in 
a  processed  food  when  ready  to  eat  is 
greater  than  the  tolerance  prescribed  for 
the  RAC,  or  if  the  processed  food  itself 
is  treated  or  comes  in  contact  with  a 
pesticide. 

B.  Regulatory  Background 

On  July  14, 1993,  EPA  issued  a  final 
order,  subject  to  objections  and  requests 
for  a  hearing,  revoking  the  trifluralin 
FARs  for  peppermint  oil  and  spearmint 
oil  (58  FR  37862,  hereinafter  referred  to 
as  "1993  Order").  This  Order  was  issued 
in  response  to  the  decision  by  the  U.S. 
Court  of  Appeals.  Ninth  Circuit,  in  the 
case  of  Les  V.  Reilly,  968  F.2d  985  (9th 
Or.  1992),  cert,  denied,  113  S.Ct.  1361 
(1993).  DowElanco,  the  manufactiurer  of 
trifliu^alin.  filed  objections  to  the  revised 
Order,  as  well  as  requests  for  a  hearing 
on  and  a  stay  of,  the  revocation  Order. 
On  June  30, 1994,  EPA  issued  a  final 
order  denying  IDowElanco's  objections 
and  requests  for  a  hearing  and  a  stay  of 
the  revocation  (59  FR  33684,  hereinafter 
referred  to  as  "1994  Order").  On  July  14, 
1994,  DowElanco  filed  an  action  in  the 
U.S.  Court  of  Appeals,  D.C.  Qrcuit  for 
review  of  EPA 's  1993  Order,  and  moved 
for  summary  reversal  or,  in  the 
alternative,  an  emergency  stay  of  the 
revocation.  E.I.  DuPont  DeNemours  and 
Co.,  et  al.  V.  EPA,  Qv.  Action  No.  94- 
1504  (D.C  Or.).  On  August  24. 1994. 
the  Coiut  denied  DowElanco's  motion 
for  tfiunmary  reversal,  but  issued  an 
emergency  stay  of  the  revocation.  In  the 
Federal  Register  of  September  12, 1994 
(59  FR  46768),  EPA  reinstated  the  FARs 
for  trifluralin  (as  well  as  for  the  other 
pesticides  involved  in  the  litigation), 
and  they  are  ciurently  in  effect. 

On  September  11. 1992.  the  National 
Food  Processors  Association  (NFPA) 
and  other  organizations  filed  a  petition 
with  EPA  challenging,  among  other 
things,  EPA's  interpretation  of  the 
phrase  "ready  to  eat"  in  the  Delaney 
Claiise.  (Petition  to  the  Environmental 
Protection  Agency,  Office  of  Pesticide 
Programs,  Concerning  EPA's  Pesticide 
Concentration  Policy  (1992)) 
(hereinafter  cited  as  "NFPA  petition"). 
The  petition  requested  that  EPA  apply 
the  term  "ready  to  eat"  in  the  flow- 
through  provision  according  to  what 
NFPA  asserts  is  its  plain  meaning.  EPA 
sought  public  comment  on  the  petition 
(Federal  Register  of  Feb.  5, 1993  (58  FR 
-  7470)).  In  the  Federal  Register  of  J\me 
14, 1995  (60  FR  31300),  EPA  issued  a 
partial  response  to  the  NFPA  petition. 


addressing  the  "ready  to  eat"  policy.  In 
that  response.  EPA  agreed  that  the  term 
"reedy  to  eat"  food  has  a  common-sense 
meaning  of  food  which  is  consiuned 
without  further  preparation  and  stated 
its  intention  to  apply  that  interpretation 
in  future  actions. 

n.  Revocation  of  the  Food  Additive 
Regulations  for  Trifluralin  in 
Peppermint  Oil  and  Spearmint  Oil 

EPA  has  reviewed  the  trifluralin  FARs 
for  peppermint  oil  and  spearmint  oil. 
EPA  has  determined  that  no  section  409 
tolerance  is  necessary  for  mint  oils 
because  they  are  not  "ready  to  eat" 
processed  foods,  and  because  ready  to 
eat  foods  containing  mint  oils  are 
imlikely  to  have  trifliutdin  residues 
greater  than  the  RAC  tolerances  for 
peppermint  hay  and  spearmint  hay. 

As  noted  above,  under  FFDCA  section 
402(a)(2),  processed  foods  containing 
pesticide  residues  are  not  deemed 
adulterated  if  the  level  of  pesticide 
residues  in  the  processed  food  "when 
ready  to  eat  is  not  greater  than  the 
tolerance  prescribed  for  the  raw 
agricultural  commodity."  EPA  believes 
that  the  common-sense  meaning  of  the 
term  "ready  to  eat"  food  is  food  ready 
for  consiunption  without  further 
preparation.  Mint  oils  are  not  constuned 
"as  is"  but  are  used  as  a  flavoring  in 
other  foods.  As  such,  peppermint  oil 
and  spearmint  oil  are  not  "ready  to  eat" 

Mint  oils  are  used  as  flavoring  agents 
in  foods  such  as  beverages,  ice  cream, 
candy  and  chewing  gum.  The  maximum 
amounts  used  are  listed  in  a  February 
1965  article  in  Food  Technology 
("Recent  Progress  in  the  Consideration 
of  Flavoring  Ingredients  Under  the  Food 
Additives  Amendment,  m.  GRAS 
Substances,"  Richard  L.  Hall  and 
Bernard  L  Oser).  The  highest 
concentrations  of  peppermint  oil  and 
spearmint  oil  in  foods  are  in  chewing 
gum  at  8,300  ppm  and  6,200  ppm. 
respectively.  These  equate  to  (^ution 
factors  of  120  and  160,  respectively. 
Using  these  dilution  factors  and  the 
mint  oil  tolerances  of  2  ppm  or  the 
maximum  levels  observed  from  a  1  x 
rate  (i.e..  about  1.2  ppm),  maximiun 
residues  of  trifluralin  in  the  ready-to-eat 
food  will  be  on  the  order  of  0.010  to 
0.02  ppm.  These  are  lower  than  the  RAC 
tolerances  of  0.05  ppm.  Thus,  no  section 
409  tolerances  are  needed  for 
peppermint  oil  and  spearmint  oil,  and 
EPA  proposes  to  revoke  the  existing 
food  adchtive  regulations. 

m.  WiAdrawal  of  the  Jnly  14. 1993 
Order  With  Respect  to  Trifluralin 

EPA  proposes  to  withdraw  those 
aspects  of  EPA's  July  1993  Order  and 
EPA's  June  1994  Order  revoking  the 


trifluralin  peppermint  and  spearmint  oil 
FARs  on  grounds  that  trifliuaUn 
"induces  cancer"  within  the  meaning  of 
the  Delaney  clause.  As  EPA  states  in 
this  proposal,  the  trifluralin  peppermint 
and  spearmint  oil  FARs  are  no  longer 
necessary.  Ideally,  EPA  would  prefer  to 
have  reached  the  conclusions 
annoimced  in  this  proposal  with  respect 
to  trifluralin  residues  in  mint  oils 
sooner.  However.  EPA  has  only  recently 
been  able  to  complete  and  release  its 
revised  policy  interpreting  the  phrase 
"ready  to  eat,"  a  reinterpretation  that 
provides  alternative  grounds  for 
revoking  the  trifluralin  mint  FARs.  EPA 
had  an  obligation  in  1993  to  respond 
promptly  to  the  Ninth  Circuit's  order  in 
Les  V.  Reilly.  Moreover,  EPA  did  not 
believe  it  would  be  appropriate  to  delay 
its  response  to  the  Les  Court's  order 
imtil  it  had  vetted  the  many  issues 
raised  in  NFPA's  petition,  a  petition  that 
was  filed  many  years  after  the  petition 
that  was  the  subject  of  Les. 

Given  that  other,  less  controversial 
grounds  for  revoking  these  FARs  have 
recently  become  available,  EPA  is  taking 
this  opportimity  to  revoke  the  FARs  on 
these  grounds.  EPA  beUeves  that  there 
is  no  need  to  continue  to  litigate  the 
legality  of  its  1993  and  1994  Ordera 
relating  to  trifliualin  where  there  are 
less  controversial  groimds  available  to 
achieve  the  revocation  of  the  mint 
FARs.  Therefore,  EPA  will  inform  the 
Court  in  DuPont  v.  EPA  that  it  is 
proposing  these  revocations. 

If  EPA  receives  no  adverse  comments 
on  its  notice  proposing  the  revocation  of 
the  trifluralin  mint  FARs  on  alternative 
grounds,  EPA  will  issue  a  final  order 
revoking  the  FARs.  EPA  will  also 
request  that  the  D.C.  Circuit  Court 
remand  the  1993  and  1994  Ordera  with 
respect  to  trifliuralin  so  that  EPA  may 
likewise  issue  a  final  order  withdrawing 
the  trifluralin-related  aspects  of  those 
Orders. 

IV.  Procadural  Matters 

A.  Comments 

Interested  persons  may  comment  on 
the  following:  EPA's  determination  that 
peppermint  oil  and  sp>earmint  oil  are 
not  ready  to  eat  commodities;  and  EPA's 
proposal  to  withdraw  the  1993  Order 
with  respect  to  revocation  of  the 
trifluralin  FARs. 

If  EPA  receives  no  adverse  comments 
on  the  revocation  of  the  FARs  for 
trifluralin  in  mint  oils,  it  will  issue  a 
final  order,  effective  upon  publication, 
subject  to  objections  and  requests  for  a 
hearing.  If  a  party  does  not  submit 
comments  on  th^  proposal,  EPA 
believes  that  it  would  be  appropriate  to 


deny  objections  or  a  request  for  a 
hearing  from  that  party. 

Written  comments  must  bear  a 
notation  indicating  the  document 
control  number,  [OPP-3003941.  All 
written  comments  filed  in  response  to 
this  notice  will  be  available  for  pubhc 
inspection  in  Rm.  1132  at  the  address 
given  above  from  8  a.m.  and  4:30  p.m., 
Monday  throu^  Friday,  except  legal 
hoUdays. 

A  record  has  been  established  for  this 
rulemaking  imder  docket  number  [OPP- 
3003941  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  vereion  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-DocketOepamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASQI  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  ADDRESSES  at  the  beginning  of  this 
dociunent. 


JMI 


V.  Regulatory  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866,  the 
Agency  must  determine  whether  the 
regulatory  action  is  "significant"  and 
therefore  subject  to  review  by  the  Office 
of  Management  and  Budget  (OMB)  and 
the  requirements  of  the  Executive  Order. 
Under  the  order,  a  "significant 
regulatory  action"  is  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
milhon  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  and  the  environment,  public  health 


or  safety,  of  State,  local,  or  tribal 
governments  or  communities";  (2) 
creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  anothn  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order.  EPA 
has  determined  that  this  proposed  rule 
is  not  a  "significant"  action  under  E.O. 
12866.  EPA  is  taking  this  action  because 
it  has  determined  that  the  food  additive 
regulation  for  trifluralin  is  not  needed. 
Therefore,  the  Agency  expects  that  no 
economic  impact  ^jjf^l  result. 

B.  Regulatory  Flexibility  Act 

The  proposed  regulatory  action  has 
been  reviewed  under  the  Regulatory 
Flexibility  Act  of  1980,  and,  as  stated 
above,  EPA  expects  that  it  will  not  have 
any  economic  impacts,  including 
impacts  on  small  entities. 

C.  Paperwork  Reduction  Act 

This  proposal  does  not  contain  any 
information  collection  requirements 
subject  to  review  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501  et  seq. 

List  of  Subjects  in  40  CFR  Fart  185 

Environmental  protection, 
Administrative  practice  and  procedures. 
Agricultural  commodities.  Food 
additives.  Pesticides  and  pests.  Records 
and  recordkeeping. 

Dated:  July  24, 1995. 

Lynn  R.  Goldman, 

Assistant  Administntor  for  Prevention, 
Pesticides  and  Toxic  Substances.  * 

Therefore,  it  is  proposed  that  40  CFR 
part  185  be  amended  as  follows: 

PART  185-{AMENDED] 

1.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  348. 

§185.5000    [Removed] 

2.  By  removing  §  185.5900  Trifluralin. 
[FR  Doc.  95-18621  Filed  7-27-95;  8:45  am) 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUNO  OR 
SEVERELY  DISABLED 

41 CFR  Part  61-6 

Mandatory  Source  Requirement 

AOENCY:  Committee  for  Puidiase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACnOH;  Proposed  rule. 

summary:  This  proposed  rule  revims  the 
Committee's  mandatory  source 
requirement  regxilation  to  permit  sales 
of  Javits-Wagner-OTtey  (JWOD) 
products  to  the  Government  through 
commercial  distributors  as  well  as  the 
Committee's  traditional  sources  of 
supply. 

DATES:  Comments  must  be  submitted  on 
or  before  September  26. 1995. 
AOOItESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefiierson  Devis  Highway, 
Arlington,  Virginia  22202-3461 
FOR  FURTHER  MFORMATKM  CONTACT:  G. 
John  Heyer,  (703)  603-7740.  Copies  of 
this  notice  will  be  made  available  on 
request  in  computer  diskette  format. 
SUPPLEMENTARY  INFORMATION:  Entities  of 

the  Government  desiring  to  buy 
commodities  and  services  which  are  on 
the  Committee's  Procurement  List  are 
required  by  law  (41  U.S.C.  48)  to  buy 
them  hom  a  qualified  nonprofit  agency 
designated  by  the  Committee  at  the  fair 
market  price  estabUshed  by  the 
Committee,  in  accordance  Mrith  the 
Committee's  rules  and  regulations.  The 
Committee  has  traditionally  interpreted 
this  statutory  mandate  as  requiring  a 
direct  buying  relationship  between  a 
Government  entity  and  a  nonprofit 
agency.  The  Committee's  mandatory 
source  requirement  regulation,  41  CFR 
51-5.2,  is  based  on  this  interpretation. 

hi  light  of  ongoing  changes  in  Federal 
piticuTement,  the  Committee  has 
reexamined  its  traditional  interpretation 
of  its  statute  and  has  concluded  that  the 
regulatory  authority  it  has  beenigranted 
allows  it  to  prescribe  by  regulation  that 
its  products  may  be  procured  through 
commercial  distributors.  As 
Government  distributors  such  as  the 
General  Services  Administration  and 
the  Defense  Logistics  Agency  have  long 
been  providing  these  products  to 
Government  agencies,  the  Committee 
does  not  beUeve  that  this  new 
interpretation  is  a  departure  from  the 
statutory  scheme  which  Congress 
estabUshed  for  the  Committee  to  create 
jobs  for  people  who  are  blind  or  have 
other  severe  disabiUties  by  requiring 
Government  agencies  to  purchase 


commodities  and  services  from 
nonprofit  agencies  which  mnploy  these 
people. 

The  current  version  of  the  mandatary 
source  requirement  regulation  mentions 
the  Department  of  Veterans  Afhirs  (VA) 
as  one  of  the  Government  central  supply 
agencies  which  distribute  commodities 
produced  by  the  JWOD  Program. 
Because  VA  has  closed  its  depot  system, 
a  specific  reference  to  VA  does  not 
appear  in  the  proposed  regulation.  The 
proposed  regidation  retains  the 
requirement  that  persons  providing 
commodities  to  Government  agendas  by 
contract  are  required  to  order  them  from 
the  same  Committee-authorized  sources 
the  Government  agencies  would  use  if 
they  bought  the  commodities  directly. 

Regulatory  Flexibility  Act 

I  certify  that  this  proposed  revision  of 
the  Committee  regulations  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
because  the  revision  clarifies  program 
poUdes  and  does  not  essentially  change 
the  impact  of  the  regulations  on  small 
entities. 

Paperwn^  Reduction  Act 

The  Paperworic  Reduction  Ad  does 
hot  apply  to  this  proposed  rule  because 
it  contains  no  information  collection  or 
recordkeeping  requirements  as  defined 
in  that  Ad  and  its  regulations. 

Executive  Order  No.  12866 

The  Committee  has  been  exempted 
from  the  regulatory  review  requirements 
of  the  Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs. 
Additionally,  the  proposed  rule  is  not  a 
significant  regulatory  action  as  defined 
in  the  Executive  Order.   ' 

List  (rf  Subjects  in  41  CFR  Part  Sl-S 

Government  procurement. 
Handicapped. 

For  the  reasons  set  out  in  the 
preamble.  Part  51-5  of  Title  41,  Chapter 
51  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  51-6-CONTRACnNQ 
REQUIREMENTS 

1.  The  authority  dtation  for  Part  51- 
5  continues  to  read  as  follows: 

Anthority:  41  U.S.C  46~«8c 

2.  Section  51-5.2  is  amended  by 
revising  paragraphs  (b)  and  (c), 
removing  paragraphs  (d)  and  (e),  and 
redesignating  paragraph  (f)  as  paragraph 
(d),  to  reed  as  follows: 

f  51-6.2    Mandatory  aouroe  requirement 


(b)  Purchases  of  commodities  on  the 
Procurement  List  by  entities  of  the 
Government  shall  be  made  bom  sources 
authorized  by  the  Committee.  These 
sources  may  include  nonprofit  agendes, 
central  nonprofit  agendes.  Government 
central  supply  agendes  such  as  the 
Defense  Logistics  Agency  and  the 
General  Services  Administration,  and 
certain  commerdal  distributors. 
Identification  of  the  authorized  sources 
for  a  particular  commodity  may  be 
obtained  bom  the  central  nonprofit 
agendes  at  the  addresses  noted  in  §  51- 
6.2  of  this  chapter. 

(c)  Contradmg  activities  shall  require 
other  persons  providing  commodities  f 
which  are  on  me  Proctuement  List  to  ' 
entities  of  the  Government  by  contrad 
to  order  these  commodities  from  the 
soim»s  authorized  by  the  Committee. 

*       •       *       •       • 

Dated:  July  25, 1995. 
Bevariy  L.  Milkman, 

Execu  tive  Director. 

IFR  Doc  95-18577  Filed  7-27-95;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMM»SION 

47  CFR  Part  73 

PIIM  Docket  No.  92-246:  RM-6026I 

Radio  Broadcasting  Servicaa; 
Fradarilcstad,  VI 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  dismissal  of. 

SUMMARY:  The  Commission  dismisses 
the  petition  for  rule  making  filed  by  Jose 
J.  Arzuaga,  proposing  the  allotment  of 
Channel  298 A  at  Frederiksted,  Virgin 
Islands,  as  its  second  local  FM 
transmission  service.  See  57  FR  54543 
November  19, 1992.  The  petitioner  has 
abandoned  its  interest  in  a  Class  A 
allotment  at  Frederiksted,  and  there  are 
no  other  timely  expressions  of  interest 
for  the  channel.  With  this  action,  this 
proceeding  is  terminated. 
FOR  FURTHER  INFORMATION  CONTACT:    . 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  MFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  92-245, 
adopted  July  14, 1995,  and  released  July 
25, 1995.  The  full  text  of  this 
Commission  dedsion  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  'The  complete  text  of 
this  dedsion  may  also  be  purchased 


from  the  Commission's  copy 
contradors,  International  Transcription 
Service,  Inc..  (202)  857-3800,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037. 

List  of  Sob|ects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Andrew  J.  Khodw, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 

(FR  Doc.  95-18563  Filed  7-27-95;  8:45  ami 
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47CFRPart73 

[MM  Docket  No.  96-123.  RM-8669] 

Radio  Broadcasting  Sarvteas;  Winona, 
TX 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  OARA,  Inc. 
proposing  the  allotment  of  Channel 
274A  to  Winona,  Texas,  as  the 
community's  first  local  aural 
transmission  service.  Channel  274A  can 
be  allotted  to  Winona  in  compUance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction.  The  coordinates  for  Channel 
274A  at  Winona  are  32-29-22  and  95- 
10-01. 

DATES:  Comments  must  be  filed  on  or 
before  September  15, 1995.  and  reply 
comments  on  or  before  Odober  2, 1995. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Ann  Bavender,  Fletcher, 
Heald  &  Hildreth,  1300  N.  17th  Street, 
11th  Floor,  Rosslyn,  Virginia  22209 
(Counsel  for  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
95-123.  adopted  July  18, 1995,  and 
released  July  25.  1995.  TTie  full  text  of 
this  Commission  dedsion  is  available 
for  inspection  and  copying  during 
normal  business  ho\as  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  dedsion  may  also 
be  purchased  from  the  Commission's 
copy  contrador,  ITS,  lac.,  (202)  857- 


3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Ad  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  &x>m  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Sul^ects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Andrew  J.  Uiodfls, 

Acting  Chief,  Allocations  Branch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  95-18565  Filed  7-27-95;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  06-121,  RM-8660] 

Radio  Broadcasting  Servicaa;  Daaring. 
KS 

AGENCY:  Federal  Commimications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  William 
Bruce  Wachter,  proposing  the  allotment 
of  Channel  251A  to  Dearing,  Kansas,  as 
the  community's  first  local  aural 
transmission  service.  Channel  251A  can 
be  allotted  to  Dearing  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction.  The  coordinates  for  Channel 
251A  at  Dearing  are  37-03-31  and  95- 
42-47. 

DATES:  Comments  must  be  filed  on  or 
before  September  15, 1995,  and  reply 
comments  on  or  before  Odober  2, 1995. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Lauren  A.  Colby,  10  E. 
Fourth  Stieet,  P.O.  Box  113,  Frederick. 
Maryland  21705-0113  (Counsel  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 
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SUPPLBiENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
95-121.  adopted  July  18, 1995.  and 
released  July  25. 1995.  The  full  text  of 
this  Commission  dedsion  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCCs 
Reference  Center  (Room  239).  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  dedsion  may  also 
be  piut:hased  from  the  Commission's 
copy  contractor.  ITS.  toe.  (202)  857- 
3800.  2100  M  Street,  NW.,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Ad  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proc^dmgs,  such  as  this 
one,  which  mvolve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Andrew  J.  Rhodes, 

Acting  Chief  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
(FR  Doc.  95-18561  Filed  7-27-95;  8:45  am] 
etumo  CODE  sris-ai-r 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Adminlatration 

50  CFR  Paris  630  and  678 

[Docket  No.  950713178-6178-01;  LD. 
0626960] 

RIN  0646-AI10 

Optiona  for  Eatabllahing  an  Interim 
Permit  Moratorium  and  Eligibility 
Criteria  for  the  Attantic  Svvordflsh  and 
Shark  Fisheries 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 
Atmospheric  Adihinistration  (NOAA), 
Commerce. 

ACTION:  Advance  Notice  of  Proposed 
Rulemaking  (ANPR);  request  for 
comments. 

SUMMARY:  NMFS  is  considering  a 

temporary  moratorium  on  the  issuance 
of  permits  for  the  Atlantic  swordfish 
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and  shark  fisheries.  NMFS  announces 
the  availability  of  a  Concept  Paper 
entitled  "Towards  Rationdization  of 
Fisheries  for  Highly  Migratory  Species" 
and  two  Supplemental  Papers  outlining 
options  for  a  permit  moratorium  in  the 
Atlantic  Swordfish  and  Atlantic  shade 
fisheries,  respectively.  The  options 
disc\issed  are  not  all-inclusive; 
suggestions  for  alternative  approaches 
are  encouraged. 

DATES:  Written  comments  on  this  ANPR 
must  be  received  on  or  before  August 
28, 1995. 

ADDRESSES:  Requests  for  copies  of  the 
Concept  Paper,  the  Atlantic  Swordfish 
Supplement,  and  the  Atlantic  Shark 
Supplement  should  be  addressed  to 
Ricluird  B.  Stone,  Chief,  Highly 
Migratory  Species  Management  Division 
(F/CM4),  National  Marine  Fisheries 
Service,  1315  East/West  Highway.  Silver 
Spring,  MD  20910. 
FOR  FURTHER  mFORMATION  COMTACT: 
Pamela  Mace,  301-713-2347. 
SUPPLEMENTARY  INFORMATION: 
Historically,  the  Atlantic  swordfish  and 
shark  fisheries  have  operated  imder 
open  access.  On  August  30, 1991,  a 
notice  of  control  date  for  entry  into  the 
Atlantic  swordfish  fishery  was 
pubhshed  in  the  Federal  Register  (56 
FR  42982).  On  February  22, 1994,  a 
notice  of  control  date  for  entry  into  the 
Atlantic  shark  fishery  was  published  in 
the  Federal  Register  (59  FR  8457). 
These  notices  announced  that  anyone 
entering  the  fishery  after  the  control 
date  may  not  be  assured  of  future  access 
to  the  fishery,  if  some  form  of  limited 
access  were  implemented  later.  The 
purpose  of  the  notices  was  to  promote 
awareness  of  potential  eligibility  criteria 
for  access  to  the  fishery  and  to 
discourage  speculative  entry  into  the 
fishery.  It  was  noted  that  the  Secretary 
of  Commerce  could  subsequently 
choose  a  different  control  date  or  choose 
not  to  use  a  control  date.  Regardless,  the 
control  date  was  not  effective  in 
discouraging  speculative  entry  into  the 
fishery.  The  number  of  swordfish 
vessels  permitted  has  since  increased 
significandy,  fit>m  about  750  vessels  in 
1991  to  1,044  vessels  in  1993  and  1,134 
in  1994.  Similarly,  the  number  of  shark 
permits  increased  from  1,706  in  1993  to 
2,026  in  1994. 

Several  foctors  may  have  contributed 
to  the  increases  since  the  published 
control  dates.  The  recent  trend  toward 
limited  or  controlled  access  in  many 
fisheries  has  probably  prompted  many 
fishermen  to  attempt  to  establish  a 
"history"  (by  obtaining  a  permit)  in  as 
many  fisheries  as  possible,  either  for 

speculative  purposes  or  to  maintain 
fraxibility  to  participate  in  alternative 


fisheries.  Another  consequence  of 
implementing  limited  access  is  that  the 
excess  fle^  ca^Mcity  from  limited  access 
fineries  tends  to  spill  over  into  the 
remaining  open  access  fisheries.  Also, 
in  the  NMFS  Southeast  Region,  which 
has  permitting  responsibihty  for 
Atlffiotic  swordfish  and  shark,  permit 
application  procedures  changed  in 
1992.  Prior  to  1992,  separate 
applications  were  reqiiired  for  each 
fiwery;  in  1992,  a  combined  application 
listing  all  Southeast-permitted  fisheries 
was  implem«ited.  This  made  it  far 
easier  for  fishermen  to  apply  for 
multiple  permits,  particularly  since 
there  was  little  additional  cost  involved. 
Finally,  new  permit  requirements  tat 
other  fisheries  in  recent  years  (e.g., 
snapper-grouper)  exposed  many 
fishermen  to  the  combined  applicaticm 
form  for  the  first  time,  increasing  the 
probability  that  multiple  permits, 
including  swordfish  and  sharics,  would 
be  requested. 

Regardless  of  the  causes,  it  is  evident 
that  thore  is  an  excessive  number  of 
permitted  vessels  in  both  the  swordfish 
and  shark  fisheries,  because  the 
numbers  of  pomitted  vessels  in  the 
fisheries  have  consistently  been  far 
^«ater  than  the  number  of  vessels 
actively  participating  in  the  fisheries 
and  reporting  landings  of  swordfish  or 
shariu. 

Swordfish 

The  Fishery  Management  Plan  for  ' 
Atlantic  Swtndfish  was  implemented  on 
September  18, 1985,  and  included  a 
requirem«it  for  vessel  permits 
begiiming  January  1, 1986.  However,  to 
date,  there  have  been  no  eligibility 
requirements  for  obtaining  a  swordfish 
permit  (e.g.,  earned  income 
requirement).  During  1986-91,  the 
number  of  vessels  pennitted  in  the 
finery  fluctuated  between 
approximately  500  and  750  vessels. 
Subsequently,  the  number  of  permits 
has  increased  to  1,134  by  1994. 

To  comply  with  the  1990 
recommendations  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (lOCAT)  regarding 
Atlantic  swordfidi,  NNIFS  implemented 
management  measures  including  quotas 
and  a  minimum  size  limit  on  June  12, 
1991  (56  FR  26934).  The  total  allowable 
catch  (TAC)  was  initially  set  at  6.9 
million  lb  dressed  weight  (3,129.8  mt) 
and  was  subsequenUy  increased  to  7.56 
million  lb  dressed  weight  (3,429.2  mt) 
on  August  4, 1992  (57  FR  34264). 

Although  the  TAC  has  not  been 
reached  since  1991,  this  situation  could 
reverse  dramatically  in  1995  (there  are 
already  projections  indicating  that,  at 
the  present  catch  rate,  the  1995  quota 


will  be  taken  by  mid-October). 
Beginning  in  1989-90,  some  of  the  most 
productive  vessels  in  the  AUantic 
fishery  began  shifting  operations  to  the 
Pacific;  however,  recently  some  have 
returned  to  the  Atlantic.  Most  of  these 
vessels  have  maintained  their 
"participation"  in  the  Atlantic  fleet  by 
continuing  to  obtain  a  swordfish  permit 
each  year.  If  additional  vessels  retiun. 
landings  would  reach  TAC  levels  even 
earlier,  compoimding  problems 
associated  with  derby  fisheries,  such  as 
the  race  for  the  fish  and  early  closures 
of  the  fishery. 

Periiaps  more  important,  the  large  and 
increasing  number  of  inactive, 
permitted  vessels  represents  substantial 
potential  for  increases  in  fishing  effort 
and  overcapitalization.  If  appreciable 
numbers  of  these  vessels  become  active 
in  the  fishery,  for  example  due  to 
declining  opportunities  in  other 
fisheries,  the  TAC  could  be  caught 
much  sooner,  resulting  in  much 
shortened  fishing  seasons  for  all  and 
significant  economic  impact  on  those  in 
the  fishery. 

Finally,  all  of  these  factors  relating  to 
excessive  harvesting  capacity  are 
compounded  by  the  need  for  additioaal 
futiire  reductions  in  TAC  to  achieve 
stock  rebuilding.  The  most  recent  stock 
assessment  (1994)  was  more  pessimistic 
than  the  previous  (1992)  assessment 
The  analyses  indicate  that  the  stock 
biomass  continues  to  decline  and  that 
substantial  reductions  in  quota  are 
necessary  in  the  immediate  future  to 
rebmld  the  stock  to  levels  that  can 
support  the  maximum  sustainable  yield. 
Based  cm  the  assessment  results,  ICCAT 
has  recommended  further  reductions  in 
allowable  harvest  levels. 

The  1994  ICCAT  recoBunendation  for 
North  Atlantic  swordfish  included  a 
recommended  1995  U.S.  quota  of  6.56 
million  lb  dressed  weight  (3,978  mt)  and 
a  1996  quota  of  5.79  million  lb  dressed 
weight  (3,500  mt).  These  levels 
represent  reductions  of  about  13  percent 
and  23  percent,  respectively,  froip  the 
current  TAC.  Such  reductions 
contribute  to  the  "race  for  the  quota" 
and  underscore  the  importance  of 
addressing  controlled  access  to  the 
fishery. 

Sharks 

Historically,  the  Atlantic  shark  fishery 
has  operated  under  open  access.  The 
Fishery  Management  Plan  for  Sharks  of 
the  Atlantic  Ocean  (shark  FMP)  was 
implemented  on  April  26, 1993,  and 
induded  a  requirement  for  vessel 
permits.  There  are  also  eligibility 
requirements  for  obtaining  a  shark 
permit  (e.g.,  an  earned  income 
requirement).  Many  of  the  issues  in  the 


sharic  fisheries  are  similar  to  the  issues 
mentioned  above  for  the  swordfish 
fidieries.  During  1993-1995,  the 
number  of  vessels  permitted  in  the 
fidieiy  has  fluctuated  between 
wproximately  1,700  and  2,100  vessels, 
luwe  are  &r  more  pennitted  vessels  in 
the  fishery  than  are  necessary  or 
probably  desirable  to  harvest  the 
available  TAC  In  April  1993,  quotas 
were  e^ablished  to  rebuild  the  stock. 
The  entire  1993  TAC  was  harvested  by 
approximately  250  vessels  yet  there 
were  1,706  vessels  permitted  in  the 
fishery  in  1993. 

All  of  the  factors  relating  to  excessive 
harvesting  capacity  in  the  sharii 
fisheries  cotdd  be  compounded  by  the 
potential  need  for  additional  reductions 
in  TAC  to  achieve  stock  rebuilding.  The 
most  recent  shari:  evaluation  workshop 
(1994)  and  status  update  (1995)  have 
been  more  pessimistic  than  earlier 
analyses  summarized  in  die  shark  FMP. 
The  analyses  indicate  that  the  biomass 
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of  large  coastal  shariLs  has  declined 
substantially  and  does  not  appear  to  be 
recovering.  Reductions  in  quota  may  be 
necessary  in  the  immediate  future  to 
rebuild  the  stock  to  levels  that  can 
suppOTt  the  maximum  sustainable  yield. 
Baised  on  the  assessmmt  results  and 
comments  from  the  Sharif:  Operations 
Team,  NMFS  is  considering  further 
reducticHis  in  allowable  harvest  levels. 
Such  reductions  would  compound 
factors  contributing  to  the  "race  for  the 
quota"  and  underscore  the  importance 
of  addressing  controlled  access  to  the 
fishery. 

Request  ftw  Cmnmeiiie 

NMFS  announces  the  availability  of  a 
Concept  Paper  entitled  "Towards 
Rationalization  of  Fisheries  for  Highly 
Migratory  Species"  and  two 
Supplemental  Papers  outlining  cations 
for  a  permit  moratorium  in  the  Atlantic 
swordfish  and  Atlantic  sharic  fisheries, 
respectively.  NMFS  is  particularly 


interested  in  receiving  comments  about 
eligibility  criteria  for  participation  in 
the  fisheries  for  the  duration  of  each 
permit  moratorium,  and  the  conditions 
under  which  the  moratorium  will 
operate.  The  options  discussed  are  not 
all-inclusive:  suggestions  for  alternative 
approaches  are  encouraged.  After 
consideration  of  the  comments,  NMFS 
will  decide  whether  to  develop  a 
moratorium  for  either  or  both  fisheries, 
and  will  propose  alternative  features  for 
each  moratorium  if  adc^ted.  Any 
moratorium  would  be  implemented 
through  rulemaking  (a  proposed  rule 
and  a  final  rule). 

Anthortty:  16  U.S.C  1801  et  aeq.  and  16 
U.S.C  971  et  teq. 

Dated:  July  19, 1996. 
GaryKUdock. 

Profftim  h4anagement  Officer.  National 
Marine  Fitheries  Service. 
(FR  Doc  95-18208  Filed  7-27-95;  8:45  am] 
MJJNO  COM  «1»4S-P 
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TNs  section  of  Itie  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency  * 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AQRICULTURE 

Agricultural  Maiiceting  Service 
[Doctot  Number  FV-06-aO^ 

Advleory  Commlttae  for  Fresh 
Products  Shipping  Point  Inspection 
Program 

agency:  Office  of  the  Secretary.  USDA. 
ACTION:  Notice  of  public  meetiags. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  as 
amended,  the  U.S.  Department  of 
Agriculture  (USDA),  Agriciiltural 
Marketing  Service  (AMS)  announces 
three  forthcoming  meetings  of  the 
Advisory  Committee  for  the  Fresh 
Products  Shipping  Point  Inspection 
Program. 

DATES:  August  10, 1995,  at  9:00  a.m. 
through  August  11, 1995.  August  30, 
1995,  at  9:00  a.m.  through  August  31, 
1995.  September  14, 1995,  at  9:00  a.m. 
throu^  September  15, 1995. 
addresses:  U.S.  Department  of 
Agriculture,  South  Building,  14th  and 
Independence  Avenue,  S.W., 
Agricultural  Marketing  Service 
Conference  Room  3501,  Washington, 
D.C  20250.  Telephone:  (202)  690-0262. 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Forman,  Deputy  Director,  U.S. 
Department  of  Agriculture,  Agriciiltural 
Marketing  Service,  Fruit  and  Vegetable 
Division,  P.O.  Box  96456,  Room  2085 
South  Building,  Washington,  D.C 
20090-6456.  Telephone:  (202)  690- 
0262. 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Committee  for  the  Fresh 
Products  Shipping  Point  Inspaction 
Program  includes  five  representatives 
from  State  cooperators  and  fifteen 
representatives  from  the  fruit  and 
vegetable  industry.  The  purpose  of  the 
meetings  are  to  review  the  Fresh 
Prodiicts  Branch  Shipping  Point 
Inspection  Program  and  confer  with 
Department  officials  regarding  its 


administration,  operations,  and  funding. 
The  exchange  of  views  and  information 
between  industry.  State  representatives, 
and  the  Department  should  result  in 
improved  understanding  of  the 
cooperative  agreements  and  their 
effective  and  efficient  administration. 

The  meetings  are  open  to  the 
interested  public,  but  space  is  limited. 
Parsons  wishing  to  attend  should  notify 
the  Vice-chairman  at  least  one  day  in 
advance.  Any  member  of  the  public  may 
file  a  written  statement  with  the 
Committee  before,  during,  or  after  the 
meeting.  Minutes  of  each  meeting  will 
be  available  on  request. 

Dated:  July  24. 1995. 
LoD  Hatamiya, 
Administrator. 
[FR  Doc.  95-18623  Filed  7-27-95;  8:45  am] 
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Animal  and  Plant  Heellh  Inspection 
Service 

(Dodwt  No.  96-066-1] 

Addition  of  TWO  Genetically 
Engineeted  Tomato  Lines  to 
Determination  of  Nonregulated  Status 
for  Calgene,  Inc. 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  The  Animal  and  Plant  Health 
Inspection  Service  is  announcing  that  it 
has  added  two  genetically  engineered 
tomato  lines  to  those  subject  to  its 
October  19. 1992,  interpretive  ruling 
that  certain  FLAVR  SAVR™  lines  need 
no  longer  be  regulated.  The  effect  of  this 
action  is  that  two  additional  delayed- 
softening  tomato  lines,  which  have  been 
modified  by  the  incorporation  of  genetic 
material  described  by  Calgene.  Inc.,  in 
its  initial  request  for  an  interpretive 
ruling,  will  no  longer  be  subject  to 
regulation  under  7  CFR  part  340. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Subhash  Gupta,  Biotechnologist, 
Biotechnology  Permits,  BBEP,  APHIS, 
4700  River  Road  Unit  147,  Riverdale. 
MD  20737-1237;  (301)  734-6761. 
SUPPI^»ITARY  MFORMATION:  On 
October  19, 1992,  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
published  in  the  Federal  Register  (57 
FR  47608-47616,  Docket  No.  92-087-2) 
a  notice  announcing  the  issuance  of  an 
interpretive  nding  Uiat  previously  field 


tested  lines  of  the  Calgene,  Inc.,  FLAVR 
SAVRJM  tomato  do  not  present  a  plapt 
pest  risk  and  are  not  regulated  articles 
under  the  regiilations  contained  in  7 
CFR  part  340.  Hiat  action  was  in 
response  to  a  petition  submitted  by 
Ca^ene  seeking  a  determination  from 
APHIS  that  its  FLAVR  SAVR™  tomato 
no  longer  be  deemed  a  regulated  article, 
based  on  an  absence  of  plant  pest  risk. 
The  effect  of  that  action  was  that 
previously  field  tested  lines  of  the 
FLAVR  SAVRTM  tomato  and  their 
progeny  would  no  longer  be  regiilated 
under  the  regulations  in  7  CFR  part  340. 

FLAVR  SAVRTM  tomatoes  were 
defined  by  Calgene  in  its  initial  petition 
to  include  any  tomatoes  transformed 
Mdth  one  of  seven  identified  plasmid 
vectore  that  all  carry  an  antisense  copy 
of  the  tomato  poly{^acturonase  gene 
and  a  bacterial  neomycin 
phosphotransferase  gene  with 
associated  regulatory  sequences. 
Calgene's  initial  request  to  APHIS  in 
1992  was  for  a  determination  pertaining 
to  all  FLAVR  SAVRtm  transformants 
produced  in  tomato  using  any  one  of  the 
seven  plasmid  vectors.  Calgene 
7;;dicated  in  its  petition  that  data 
provided  to  APHIS  were  representative 
of  the  data  gathered  for  all  lines  tested 
up  to  that  time.  The  initial 
determination  announced  by  APHIS  on 
October  19, 1992.  only  applied  to  those 
lines  that  had  already  been  field  tested. 
However,  APHIS  indicated  that  new 
lines  were  likely  to  exhibit  properties 
similar  to  those  of  lines  already  field 
tested  under  permit.  The  determination 
also  allowed  for  cross-breeding  of  the 
identified  FLAVR  SAVR™  tomato  lines 
with  any  other  lines  or  cultivars  of 
tomato  without  a  permit.  Since  the 
publication  of  the  October  19, 1992, 
determination,  a  total  of  30  FLAVR 
SAVRTM  tomato  lines  have  been  added 
to  the  original  determination;  those 
additions  were  annoimced  in  notices 
published  in  the  Federal  Register  on 
October  3, 1994  (59  FR  50220,  Docket 
No.  94-096-1);  November  18, 1994  (59 
FR  59746,  Docket  No.  94-125-1):  and 
March  23. 1905  (60  FR  15284,  Docket 
No.  95-015-1). 

The  FLAVR  SAVR™  tomato  lines  that 
are  the  subject  of  this  notice,  designated 
519a  4109a-4645  and  540a  4109a-1823. 
were  constructed  using  the  plasmid 
pCGN4109,  v^ch  contains  the 
promoter/terminatCH'  from  either 
pO(^1557  at  pCQ4l578.  These  latter 


two  vecton  were  among  the  seven 
included  in  Calgene's  initial  petition  to 
APHIS.  FLAVR  SAVR™  tomato  lines 
constructed  using  these  vectora  were  not 
included  in  our  October  19, 1992, 
determination  because  they  had  not  yet 
been  field  tested.  These  lines  have  since 
been  field  tested  in  accordance  with 
APHIS'  regulations  in  7  CFR  part  340. 
and  data  provided  to  APHIS  indicate 
that  the  new  transfiormants,  produced  in 
a  manner  identical  to  the  earlier 
transfonnant  lines,  behave  similarly  to 
those  earlier  FLAVR  SAVR™  tomato 
lines  to  which  the  original 
determination  applied.  Reports  from 
field  trials  and  other  data  indicate  that 
the  new  tomato  lines  grow  normally, 
exhibit  the  expected  morphological, 
reproductive,  and  physiological 
properties,  and  do  not  have  unexpected 
pest  or  disease  siisceptibility  or 
symptoms.  Therefore,  the  APHIS 
determination  of  October  19, 1992,  of 
nonregulated  status  of  previously  tested 
FLAVR  SAVRTM  tomato  lines  applies  as 
well  to  the  new  transformed  lines. 

Dme  in  Washington,  DC,  this  18th  day  of 
July  1995. 
TeRyL.Msdlajr, 

Acting  AdmiidstraUx;  Animal  and  Pfonf 
HealOt  Inspection  Service. 
[FR  Doc.  95-18572  Filed  7-27-95;  8:45  am] 
■uan  COM  Mi»44-p 


Forsat  Service 

Salmon  Rh>er  Corridor  Management 
Project.  Sawtooth  National  Recreation 
Area,  Sawtooth  National  Forest,  Custer 
County.  Idaho 

AQENCY:  Forest  Service,  USDA. 
ACTION:  Notice- of  intent  to  prepare 
environmental  impact  statemmt. 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  to  disclose  the  efiiects  of 
proposed  management  direction  for  use 
and  fedlities  on  the  upper  main  Salmon 
River  corridor,  located  in  Custer  Coimty, 
Idaho. 

The  project  area  involves 
approximately  thirty  miles  of  the  upper 
main  Salmon  River.  The  project  area 
starts  south  of  the  community  of 
Stanley,  Idaho,  at  the  Sawtooth  Fish 
Hatchery  and  continues  to  the  eastern 
boundary  of  the  Sawtooth  National 
Recreation  Area  (SNRA).  The  north  and 
south  boimdaries  of  the  project  area 
generally  parallel  the  river, 
approximately  Vi  mile  from  the  water's 
edge.  A  few  exceptions  to  this  width 
occur  in  the  canyon  in  areas  of  flatter 
topograj^y,  where  the  project  area 
widens  to  the  toe  of  the  slope. 


DATES:  The  agency  expects  to  file  the 
DEIS  with  the  Environmental  Protection 
Agency  and  make  it  available  for  public 
comment  in  October  1995.  The  agency 
expects  to  file  the  final  EIS  in  December. 
1995. 

FOR  FURTHER  MFORMATION  CONTACT: 
For  additional  information  contact  Salli 
Rinella,  project  coordinator  at  the 
Sawtooth  National  Recreation  Area,  Star 
Route,  Ketchum,  ID  83340,  (208)  727- 
5000. 

SUPPI^MENTARY  INFORMATION: 

Background 

The  Salmon  River  corridor,  with  its 
outstanding  natural  features  is  eligible 
as  a  "recreation  river"  within  the 
National  Wild  and  Scenic  River  System. 
Currently  there  is  no  capacity  identified 
for  recreation  use.  Although  this  narrow 
corridor  contains  less  tium  two  percent 
of  the  SNRA's  total  land  base,  it 
currently  receives  almost  15  percent  of 
the  entire  recreation  use  for  the  area.  It 
is  expected  that  demand  for  recreation 
opportunity  will  continue  tQ  increase. 
liiere  is  a  need  to  identify  and  manage 
for  a  recreation  capacity  that  is 
compatible  with  the  natiual  resources  in 
the  area. 

There  are  currently  eight  developed 
campground  facilities  within  the  project 
area,  with  capacity  of  131  campii]q; 
units.  Seme  of  the  developed  fedUties 
are  outdated  and  in  need  of  repair.  Most 
of  the  existing  campground  spurs  and 
turn-around  areas  were  not  designed  for 
today's  larger  vehicles.  Many  sites  and 
most  of  the  existing  toilets  wdthin  the 
project  area  are  not  designed  to  provide 
a  barrier-free  opportunity  as  required  by 
the  Americans  with  Disabilities  Act. 
Some  of  the  developed  sites  lie  within 
riparian  areas.  The  use  that  is  occurring 
within  the  areas  and  some  of  the 
fedlities  themselves  are  caiising 
resource  impacts. 

Disperse  camping  is  allowed 
anywhere  on  the  SNRA  except  in 
developed  campgrounds  or  in  areas 
signed  "No  Camping  Allowed".  Maify  of 
the  dispersed  campsites  are  impacting 
riparian  areas  and  streambank  stability. 
Vehicular  movement  for  dispersed 
camping  also  is  causing  loss  of 
vegetation  and  possible  soil  compaction. 

In  the  past,  loaho  Fish  and  Game  has 
fed  wintering  elk  in  emergency 
situations  within  the  corridor.  Elk 
wander  onto  the  highway  creating  safety 
hazards  to  motorists.  Additional  safety 
problems  occur  as  visitors  traveling 
along  the  highway  slow  down  or  stop 
along  the  highway  to  view  the  wildlife. 
Large  concentrations  of  elk  have  also 
caused  vegetation  loss  and  soil 
compaction  at  the  emergency  feed  sites. 


Past  Biological  Opinions  from 
consultation  with  National  Marine 
Fisheries  Service  (NMFS)  indicates  that 
river-oriented  activities  may  effect  the 
threatened  Snake  River  spring/ summer 
Chinook  salmon.  Activities  may  also  be 
limiting  the  habitats  of  threatened, 
endangered  or  sensitive  fish,  wildlife 
and  plant  species. 

On  August  22, 1972  Congress  passed 
Public  Law  92-400  establishing  the 
SNRA.  The  intent  of  establishing  the 
SNRA  was  to  protect  the  areas  primary 
values  of  natural  beauty,  fish  and 
wildlife  resources,  pastoral  and 
historical  values,  and  recreation 
attributes.  "" 

There  is  a  need  to  identify  a  river 
capacity  level  to  ensure  the  area's 
primary  values  are  protected  and  a  need 
to  update  existing  fedlities  to  reduce 
impads  and  accommodate  today's  user 
needs.  There  is  also  a  need  to  address 
elk  feeding  in  the  corridor  to  reduce 
impacts  and  address  safety. 

Propoaed  Action 

The  Sawtooth  National  Forest 
proposes  to  develop  FLRMP  standards 
and  guidelines  identifying  limits  of 
acceptable  change  that  will  determine 
when  carrying  capadty  for  recreatian 
activities  on  the  upper  main  Salmon 
River  have  been  met,  and  to  prohibit 
surfing  on  this  section  of  the  river. 

The  r  orest  also  proposes  to  issue  six 
five-year  special  use  outfitter-guide 
floatboatiiig  permits,  one  five-year  year- 
round  spedal  use  fishing  permit,  four 
five-year  special  use  walk  and  wade 
fishing  permits,  and  to  allow  the  Idaho 
Department  of  Fish  and  Game  to 
continue  to  feed  wintering  elk  in 
emergency  situations  on  National  Forest 
System  lands  at  two  locations  within 
this  projed  area.  The  Forest  proposes  to 
rehabilitate  existing  fedlities  at  Salmon 
River,  Riverside,  Upper  O'Brien, 
Holman  Creek,  and  Mormon  Bend 
Campgrounds;  Snyder  Spring  Picnic 
Area;  Yankee  Fork  floatboat  launch  site; 
and  Buckhom  Bridge  Picnic  Site.  Areas 
of  impad  at  developed  recreation  sites 
will  also  be  revegetated  or  otherwise 
proteded  or  improved.  The  Forest 
further  proposes:  to  remove  thirteen 
camp  sites  and  portions  of  the  road  at 
Basin  Creek  Campground,  four  sites  at 
Holman  Creek  Ciunpground,  and  one 
unit  at  Morman  Creek  Campground  and 
to  reclaim  assodated  riparian  and 
floodplain  areas;  to  expand  Sunny 
Gulch  Campground  to  accomdate  those 
developed  sites  lost  at  Basin  Creek, 
Holman  Creek  Campgrounds;  to  manage 
undeveloped  camping  and  river  access 
by  a  combination  of  vehicle  restrictions, 
permanent  or  temporary  closures,  and 
allovnng  undeveloped  camping  at  areas 
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designated  with  signs  and  permanent 
fire  grills;  to  provide  improved  river 
access  facilities  at  Basin  Creek  and  Four 
Aces:  to  improve/define/deveiop 
pullouts  along  Highway  75  to  make 
them  safer  and  provide  educational  and 
interpretation  information  at  some  of 
them;  and  to  utilize  seasonal  closures  at 
Lower  Holman  and  Riverside 
Campgrounds,  Buckhom  Bridge  Picnic 
Site,  and  other  areas  along  the  river  to 
reduce  impacts  to  spawning  salmon 
and/or  their  habitat. 

Decision  To  Be  Made 

Based  on  the  analysis  in  the  EIS,  two 
levels  of  decision  must  be  made  by  the 
Forest  Supervisor.  The  Forest 
Supervisor  must  decide  what  additional 
standards  and  guidelines,  if  any,  must 
be  incorporated  into  the  Sawtooth 
National  Forest  Land  and  Resource 
Management  Plan  (FLRMP)  to  ensure 
recreation  uses  within  the  Salmon  River 
Corridor  are  managed  in  such  as  fashion 
to  allow  for  protection  of  the  primary 
values  of  the  SNRA,  as  established  by 
PL92-400.  This  "programmatic"  level  of 
decision  may  result  in  an  amendment  to 
the  FLRMP.  The  Forest  Supervisor  also 
must  make  "site  specific"  decisions  as 
the  the  level  of  use  that  will  be  allowed 
to  occur  on  the  upper  main  Salmon 
River  and  what  modifications  if  any  are 
needed  to  both  developed  and  dispersed 
recreation  sites  to  ensure  protection  of 
the  primary  values  of  the  SNRA,  as 
estabUshed  by  PL  92-400. 

Issues  Idmtified  to  Date 

Past  scoping  and  public  participation 
for  some  of  these  projects  have  helped 
identify  preliminary  issues  for  this 
project. 

1.  Recreation  use  may  be  causing 
impacts  to  sensitive,  threatened,  and 
endangered  fish,  wildlife  and  plants, 
and  their  associated  habitat. 

2.  Recreation  use  may  be  causing  the 
loss  of  vegetation  and  soil  compaction. 

3.  Modifying  current  use  and  facilities 
may  impact  visitore  recreation 
experience. 

4.  Modifying  current  use  and  facilities 
may  impact  the  economy  of  local 
commimities  and  businesses. 

5.  Use  within  the  corridor  may  impact 
heritage  resources. 

6.  Concentrations  of  elk  during 
emergency  winter  feeding  may  be 
impacting  resources  and  causing  safety 
problems  on  Highway  75. 

7.  Condition  of  current  fadUties  may 
be  impacting  visitors  experiences. 

Possible  Ahematives 

Alternative  A — No  Action.  This 
alternative  maintains  the  current 
location  and  management  of  developed 


and  dispersed  recreation  sites.  No 
special  use  permits  would  be  issued  for 
walk  and  wade,  fishing,  and 
floatboating.  No  river  carrying  capacity 
would  be  developed.  Surfing  would 
continue  to  occur  and  winter  emergency 
elk  feeding  by  Idaho  Department  of  Fish 
and  Game  would  continue  to  be 
reviewed  on  an  as  needed  basis. 

Alternative  B — In  this  alternative, 
undeveloped  camping  and  river  access 
would  be  managed  by  a  combination  of 
vehicle  restrictions,  permanent  or 
temporary  closures,  and  allowing 
undeveloped  camping  at  areas 
designated  with  signs  and  permanent 
fire  grills.  Numbers  of  sites  available  for 
undeveloped  camping  would  generally 
remain  the  same.  Eighteen  sites  would 
be  removed  from  developed 
campgroimds  and  would  be  "replaced" 
by  18  new  sites  at  Sunny  Gulch 
Campground.  Camping  and  day-use 
facilities  in  need  of  upgrading  would  be 
replaced.  Number  of  river  floatboat 
access  sites  would  be  reduced,  but 
faciUties  at  remaining  river  access  sites 
would  be  improved.  Seasonal  closures 
would  be  utilized  at  Lower  O'Brien  and 
Riverside  Campgrounds.  AH  of  Lower 
O'Brien  and  the  lower  portion  of 
Riverside  would  be  closed  from  August 
1  to  Jtme  15.  Pullouts  occurring  along 
Highway  75  that  provide  parking  space 
for  day  use  (fishing,  sightseeing, 
picnidung,  etc.)  would  be  managed  as 
much  as  practicable  by  utilizing  barriers 
and/or  designated  trails  to  the  river. 
Signs  would  be  utilized  when  necessary 
to  educate  and/ or  notify  visitors  of  any 
restrictions,  such  as  seasonal  access 
closures  to  protect  spawning  salmon 
and  redds,  or  other  resource  needs.  The 
portion  of  the  upper  Salmon  River  from 
the  Fish  Hatchery  to  the  SNRA 
boundary  would  be  dosed  to  surfing. 
The  six  spedal  use  outfitter  guide 
floatboating  permits,  the  one  spedal  use 
year-round  fishing  permit,  and  four 
special  use  walk  and  wade  permits 
would  be  issued  for  five  years. 
Mitigation  measures  similar  to  what  is 
currently  being  used  would  be  included 
to  minimize  impacts  to  spawning 
salmon  and  their  redds.  A  river  floatboat 
carrying  capadty  would  be  determined. 
This  capadty  would  allow  for  use  and 
the  enjoyment  of  the  river  that  is 
compatible  with  the  resources.  Two 
areas  would  be  approved  for  use  by 
Idaho  Fish  and  Game  for  emergency 
winter  elk  feeding. 

Alternative  C — In  this  alternative, 
imdeveloped  camping  and  river  access 
would  be  managed  by  a  combination  of 
vehicle  restrictions,  permanent  or 
temporary  closures,  and  allowing 
undeveloped  camping  at  areas 
designated  with  signs  and  permanent 


fire  grills.  Numbers  of  sites  available  for 
undeveloped  camping  would  be 
reduced.  Eighteen  sites  would  be 
removed  fit>m  developed  campgrounds 
and  would  not  be  "replaced".  Camping 
and  day-use  fadlities  in  need  of 
upgrading  would  be  replaced.  Number 
of  river  floatboat  access  sites  would  be 
reduced,  but  fEicilities  at  remaining  river 
access  sites  would  be  improved. 
Seasonal  closiues  would  be  utilized  at 
Lower  O'Brien  and  Riverside 
Campgroimds.  All  of  Lower  O'Brien  and 
the  lower  portion  of  Riverside  would  be 
closed  bom  August  1  to  Jime  IS. 
Pullouts  occurring  along  Highway  75 
that  provide  park^  space  for  day  use 
(fishLig,  sightseeing,  picnicking,  etc.) 
would  be  managed  as  much  as 
practicable  by  utilizing  barriers  and/or 
designated  trails  to  the  river.  Signs 
woiUd  be  utilized  when  necessary  to 
educate  and/or  notify  visitors  of  any 
restrictions,  such  as  seasonal  access 
dosures  to  protect  spawning  salmon 
and  redds,  or  other  resource  needs.  The 
portion  of  the  upper  Salmon  River  from 
the  Fish  Hatchery  to  the  SNRA 
boimdary  would  be  closed  to  surfing. 
The  six  spedal  use  outfitter  guide 
floatboating  permits,  the  one  spedal  use 
year-roimd  fishing  permit,  and  four 
special  use  walk  and  wade  permits 
would  be  issued  for  five  years. 
Mitigation  measures  more  restrictive 
than  what  are  currently  required  would 
be  included  to  minimize  impacts  to 
spawning  salmon  and  their  redds.  A 
river  floatboat  carrying  capadty  would 
be  determined.  This  capadty  would 
generally  be  less  than  in  Alternative  B, 
but  would  allow  for  use  and  enjoyment 
of  the  river  that  is  compatible  with  the 
resources.  Two  areas  would  be 
approved  for  use  by  Idaho  Fish  and 
Game  for  emergency  winter  elk  feeding. 

Scoping  Process 

This  Notice  of  Intent  formally  initiates 
the  scoping  process  for  the  draft 
environmental  impart  statement  (DEIS). 
The  Forest  Service  invites  comments 
and  suggestions  on  the  scope  of  the 
analysis  to  be  included  in  the  DEIS.  In 
addition,  the  Forest  Service  gives  notice 
that  it  is  beginning  a  full  environmental 
analysis  and  dedsion-making  process 
for  this  proposal  so  that  interested  or 
affected  people  may  know  how  they  can 
partidpate  in  the  environmental 
analysis  and  contribute  to  the  final 
dedsion.  Public  comments  on  the 
proposal  are  welcome  and  should  be 
submitted  in  writing  to  Paul  Ries,  Area 
Ranger,  Sawtooth  National  Recreation 
Area,  Star  Route,  Ketchum,  ID  83340. 
Comments  will  be  most  useful  to  the 
analysis  team  if  they  are  received  by 
August  31, 1995.  The  Forest  Service 


intends  to  hold  public  meetings  on  the 
proposal  but  the  meetings  have  not  been 
scheduled  at  this  time. 

There  are  no  known  pennits  or 
licenses  required  to  implement  the 
proposed  actions.  Several  agendes  and 
organizations  will  be  invited  to 
partidpate  as  cooperating  agendes. 

As  previously  stated,  the  Forest 
Service  expects  to  publish  the  DEIS  by 
mid-OctolMr  1995.  The  comment  period 
on  the  DEIS  will  be  45  days  bom  the 
date  the  Environmental  Protection 
Agency  publishes  the  notice  of 
availabiUty  in  the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  pubUc  partidpation  in  the 
environmental  review  process.  First, 
reviewers  of  DEIS  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alters  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  DEIS  stage  but  that  are  not 
raised  until  after  completion  of  the  final 
environmental  impart  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  V.  Model.  803  F.2d  1016, 
1022  (9th  Or.  1986)  and  Wisconsion 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impart  statement. 
To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  DEIS  should  be  as 
spedfic  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  DEIS  or  the  merits  of 
the  alternatives  formulated  and 
discussed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  Coundl  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Enviroiunental  Policy 
Ad  at  40  CFR  1503.3  in  addressing 
these  points.) 

Please  note  that  comments  you  make 
on  the  DEIS  will  be  regarded  as  public 
information. 

Thomas  L.  Tidwell,  Acting  Forest 
Supervisor,  Sawtooth  National  Forest,  is 
the  responsible  offidal. 


Dated:  July  24, 1995. 
Thomas  L.  Tidwril, 
Acting  Forest  Supervisor. 
IFR  Doc.  95-18553  Filed  7-27-95;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Flower  Garden  Banks  National  Marine 
Sanctuary  Symbol 

AGENCY:  Sanctuaries  and  Reserves 
Division  tSRD),  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce. 
action:  Notice. 

summary:  SRD  is  announcing  the 
adoption  of  a  symbol  for  the  Flower 
Garden  Banks  National  Marine 
Sanctuary,  of  the  National  Marine 
Sanctuary  Program.  Announcement  in 
the  Federal  Register  is  required  by  the 
National  Marine  Sanrtuaries  Pro^«m 
Amendments  Act  of  1992  (Art).  The 
symbol  is  one  element  of  a  pilot  projert 
under  the  Art  to  enhance  funding  for 
designation  and  management  of  national 
marine  sanctuaries.  In  accordance  with 
the  Art,  SRD  is  publishing,  in  the 
Federal  Registra-,  the  symbol  showm  in 
the  attachment  to  this  document.  This 
symbol  shall  be  the  official  symbol  for 
the  Flower  Garden  Banks  National 
Marine  Sanctuary,  one  of  the  sites 
included  in  the  National  Marine 
Sanctuary  Program.  This  notice  also 
announces  the  opportunity  for 
interested  persons  to  become  official 
sponsors  of  the  Flower  Garden  Banks 
National  Marine  Sanrtuary. 
DATES:  The  Office  of  Ocean  and  Coastal 
Resource  Management  will  begin  using 
the  new  symbol  immediately. 
ADDRESSES:  Information  on  becoming  an 
offidal  sponsor  may  be  obtained  bom: 
Justin  Kenney,  National  Oceanic  and 
Atmospheric  Administration, 
Sanrtuaries  and  Reserves  Division, 
1305  East-West  Hi^way,  12th  floor. 
Silver  Spring,  MD  20910 
or 
Dr.  Stephen  Gittings.  Manager,  Flower 
Garden  Banks  National  Marine 
Sanctuary,  1716  Briarcrest  Drive, 
Suite  702,  Bryan,  Texas  77802. 
FOR  FURTHER  INFORMATION  CONTACT: 
Justin  Keimey  at  (301)  713-3145  ext. 
153,  or  Dr.  Stephen  Gittings  at  (409) 
847-9296. 


SUPPLEMENTARY  INFORMATION:  Under 
Title  m  of  the  Marine  Protection, 
Research,  and  Sanrtuaries  Art  of  1972, 
as  amended,  also  known  as  the  National 
Marine  Sanctuaries  Act,  the  United 
States  Congress  authorizes  the 
desigiution  of  discrete  areas  of  the 
marine  environment  as  National  Marine 
Sanctiiaries  to  protert  distinctive 
natural  and  cuUiiral  resources  whose 
protection  and  benefidal  use  requires 
comprehensive  plaiming  and 
management.  The  National  Marine 
Sanrtuary  Program  was  established 
pursuant  to  the  National  Marine 
Sanrtuaries  Art,  and  is  administered  by 
the  Sanrtuaries  and  Reserves  Division  of 
the  National  Oceanic  and  Atmospheric 
Administration. 

The  mission  of  the  National  Marine 
Sanctuary  Program  is  to  identify, 
designate  and  manage  areas  of  marine 
environment  of  special  national 
significance  due  to  their  conservation, 
recreational,  ecological,  historical, 
research,  educational,  or  aesthetic 
qualities. 

The  Program  currently  has  14 
designated  sites:  Olympic  Coast,  Cordell 
Bank,  Gulf  of  the  Farallones,  Monterey 
Bay,  Channel  Islands,  Hawaiian  Islands 
Humpback  Whale,  Fagatele  Bay,  Florida 
Keys,  Flower  Garden  Banks,  Looe  Key, 
Key  Largo,  Gray's  Reef,  the  Monitor,  and 
Stellwagen  Bank  National  Marine 
Sanrtuaries. 

In  1992,  with  the  passage  of  the 
N^onal  Marine  Sanrtuaries  Program 
Amendments  Art  (Art).  Title  II  of  Pub. 
L.  102-587.  Congress  direrted  the 
National  Marine  Sanrtuary  Program  to 
enhance  funding  for  the  designation  and 
management  of  national  marine 
sanrtuaries  through  the  creation, 
adoption  and  marketing  of  a  symbol  for 
the  national  program  or  for  individual 
National  Marine  Sanrtuaries.  The 
National  Marine  Sanrtuary  Program 
symbol  has  been  adopted  and  published 
in  the  Federal  Register  (Vol.  60,  No.  59, 
March  28, 1995).  This  notice  displays 
the  symbol  adopted  for  the  Flower 
Garden  Banks  National  Marine 
Sanrtuary;  this  symbol  was  developed 
by  Mr.  Joel  Hickerson  from  College 
Station,  Texas. 

The  Art  also  directs  the  Sanrtuary 
Program  to  solidt  and  designate  official 
sponsors  for  the  Program  or  the 
individual  National  Marine  Sanctuaries. 
These  sponsors  shall  be  authorized  to 
manufacture,  reproduce,  or  use  the 
symbol.  The  Sanctuary  Program  is 
authorized  to  sell  rights  to  the  symbols 
for  such  use  and  retain  the  funds  to 
enhance  and  manage  National  Marine 
Sanrtuaries.  The  symbol  is  the  property 
of  the  United  States  and  it  is  imlawful 
for  any  person,  except  a  designated 
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sponsor,  to  manubctuie,  raproduce  or 
use  the  symbol.  Persons  interested  in 
becoming  an  official  sponsor  of  the 
National  Marine  Sanctuary  Program  or 
of  an  individual  sanctuary  should 
contact  Justin  Kenney. 
W.StulajrMHlMB, 

Assutant  Administrator,  Department  of 
Admirustrative  Orders. 
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Attachnant:  riow«r  Garden  Banks  National  Marina  Sanctuary 
Syaibol        .., 


NATIONAL   MARINE    SANCTUARY 


[PR  Doc.  95-18612  Filed  7-27-95;  8:45  am) 
■ILUNQ  COOE  3S1O-0S-C 


COMIinTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  procurement 

list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  oUier  severe  disabilities. 
EFFECTIVE  DATE:  August  28, 1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
ArUngton,  Virginia  22202-3461. 


FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman.  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  June  2 
and  9, 1995,  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (60  F.R. 
28781  and  30523)  of  proposed  additions 
to  the  Prooirement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity  and  services,  fair  market 
price,  and  impact  of  the  additions  on 
the  current  or  most  recent  contractors, 
the  Committee  has  determined  that  the 
commodity  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  imder  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 


entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  ciurent 
contractors  for  the  commodity  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  emd  services  to  the 
Government. 

4.  There  are  no  known  regvdatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodity 

Folder,  Medical,  Outpatient 
753O-00-NIB-0193 
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(Requirements  for  the  VA  Medical 
Center,  Richmond,  Virginia) 

Services 

Administrative  Services  for  the  - 
follo%ving  Washington,  E)C  locations: 
Department  of  the  Treasury, 
Technical  Assistance  Office,  1730  K 
Street,  NW 
Department  of  the  Treasury,  Main 
Treasury,  1500  Pennsylvania 
Avenue,  NW 
Saudi- Arabian  Joint  Commission 

Office,  1401  New  York  Avenue,  NW 
Grounds  Maintenance,  Fleet  and 
Industrial  Supply  Center, 
Administrative  Areas,  Oahu, 
Hawaii 
Janitorial/Custodial,  U.S.  Army 
Reserve  Center,  Montgomery 
County  Airport,  100  South 
Parkway,  Conroe,  Texas 
Janitorial/Custodial,  Drug 
Enforcement  Agency,  Camp  Upshur 
International  Training  Center, 
Quantico,  Virginia 
Medical  Transcription,  Department  of 
Veterans  Affairs  Medical  Center, 
7305  N.  Military  Trail,  West  Palm 
Beach,  Florida. 
This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 

(PR  Doc.  95-18575  Filed  7-27-95;  8:45  am] 
MUMQ  cooE  aaio-n-p 


Procurament  List  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

procxuement  Ust. 

SUMMARY:  The  Connnittee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  August  28, 1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 


the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  conunodities  and  services 
Usted  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabiUties. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  fiimish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
OT>ay  Act  (41  U.S.C  46-48c)  in 
coimection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Pnxnirement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Tape,  Sound  Recording 

5835-00-168-9528 

NPA:  North  Central  Sight  Services.  Inc., 

Williamsport,  Pennsylvania 
Folder,  File 
7530-00-990-8884 
(Requirements  for  the  Palmetto,  GA 

depot  only) 
NPA:  Georgia  Industries  for  the  Blind, 

Atlanta,  Georgia  at  its  facility  in 

Bainbridge,  Georgia 

Services 

Administrative  Services 

St.  Paul  U.S.  Army  Engineer  District 

St.  Paul,  Minnesota 

NPA:  Tasks  Unlimited,  Inc., 

Minneapolis,  Minnesota 
Administrative  Services 


Federal  Aviation  Administration 

Renton,  Washington 

NPA:  Northwest  Center  for  the 

Retarded,  Seattle,  Washington 
Data  Entry/Data  Base  Management 
General  Sisrvices  Administration 
Paints  and  Chemicals  Commodity 

Center 
Auburn,  Washington 
NPA:  The  Lighthouse  for  the  Blind,  Inc., 

Seattle,  Washington 
Food  Service  Attendant 
U.S.  Coast  Guard  Air  Station 
Clearwater,  Florida 
NPA:  The  Pinellas  Association  for 

Retarded  Children,  St.  Petersburg, 

Florida 
Groimds  Maintenance 
Hickam  Air  Force  Base,  Hawaii  ^ 

NPA:  Makaala,  Inc.,  Honolulu,  Hawaii 
Mailroom  Operation 
U.S.  Army  Reserve  Command 
Atlanta,  Georgia 

NPA:  WORKTEC,  Jonesboro,  Georgia. 
Beverly  L.  Milkman, 
Executive  Directtxr. 

[FR  Doc  95-18576  Filed  7-27-95;  8:45  am] 
MUMOOOOC  «a»-3S-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Infonnatlon  Collection  Request 
Submitted  to  the  Office  of  Management 
and  Budget  for  Review 

AGENCY:  The  Corporation  for  National 
and  Community  Service  (CNS). 
ACTION:  Information  collection  request 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

SUMMARY:  This  notice  provides 
information  about  an  information 
proposal  by  CNS,  currently  imder 
review  by  OMB.  The  proposal  includes 
survey  and  data  collection  forms  to  be 
used  for  the  national  evaluation  of  the 
Leam  and  Serve  K-12  program.  Forms 
included  in  the  proposal  include 
surveys  of  program  participants  and 
comparison  group  members,  teachere, 
host  agency  representatives,  and 
volimteera. 

DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  data 
collection  at  the  start  of  the  school  year. 
OMB  and  CNS  will  consider  comments 
on  the  proposed  collection  of 
information  and  record  keeping 
requirements  received  on  or  before 
August  7, 1995.  Copies  of  the  proposed 
forms  and  supporting  documents  may 
be  obtained  by  contacting  CNS. 
ADDRESSES:  Send  comment  to  both: 


Chuck  Heifer  Study  Director,  CNS,  1201 
New  York  Avenue  NW.,  Washington, 
DC  20525 
Daniel  Chenock.  Desk  Officer,  OMB, 
Docket  Library,  Room  10102,  725  17th 
Street  NW..  WatMngton,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chuc^  Heifer,  (202)  606-5000,  extension 
248. 

SUPPLEMENTARY  INFORMATION:  Office  of 
the  Corporation  for  National  and 
Commimity  Service. 
Issuing  Proposal:  Office  of  Evaluation. 
Title  of  Forms:  Leam  and  Serve  K-12 
Participant  and  Comparison  Group 
Baseline  Surveys,  participant  and 
Comparison  Group  Post-Program 
Surveys,  Participant  and  Comparison 
Group  FoUow-Up  Surveys;  Leam  and 
Serve  K-12  Participant  Rosters;  Leam 
and  Serve  K-12  Parental  Consent 
Forms;  Leam  and  Serve  K-12  School- 
Wide  Student  Survey;  Leam  and  Serve 
K-12  Faculty  Survey;  Leam  and  Serve 
K-12  Host  Agency  Survey;  and  Leam 
and  Serve  K-12  Volunteer  Information 
Form. 

Need  and  Use:  The  National  and 
Community  Service  Tmst  Act  of  1993 
(Pub.  L.  103-82)  requires  the 
Corporation  for  National  Service  to 
evaluate  its  programs  on  a  regular  basis. 
This  information  is  required  for  program 
management,  planning,  and  required 
record  keeping. 

Type  of  Request  Submission  of  a  new 
collection. 

Respondents  Obligation  to  Reply. 
Volxmtary. 

Frequency  of  Collection:  Twice  a  year 
for  18  months. 

Estimated  Number  of  Annual 
Responses:  8840. 

Average  Burden  Hours  per  Response: 
31  hours. 

Estimated  Annual  Reporting  or 
Disclosure  Burden:  2736  hours. 

Regulatory  Authority:  Public  Law  103-82. 

Dated:  July  24. 1995. 
Lance  Potter, 

Director,  Office  of  Evaluation. 
[FR  Doc.  95-18597  Filed  7-27-95;  8:45  am] 

BtLUNQ  COOE  a060-a-M 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Meeting 

AGENCY:  National  Assessment 
Governing  Board. 

ACTION:  Amendment  to  published  notice 
of  National  Assessment  Governing 
Board  meeting. 

SUMMARY:  Notice  is  hereby  given  of  an 
amendment  to  the  notice  of  a  meeting  of 
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the  National  Assessment  Governing 
Board  scheduled  for  August  3-5, 1995 
published  on  July  17, 1995,  FR60,  page 
36406.  The  agenda  for  the  Achievement 
Levels  Committee  meeting  will  include 
an  update  on  plans  for  the  evaluation-of 
the  achievement  levels  project.  This 
update  will  be  presented  in  open 
session  from  6  p.m.  to  6:30  p.m. 
Therefore,  the  Achievement  Levels 
Committee  will  meet,  August  3, 1995,  in 
partially  closed  session;  4-6  p.m. 
(closed),  6-6:30  p.m.  (open). 

Dated:  July  25, 1995. 
Roy  Tniby, 

Executive  Director,  National  Assessment 
Governing  Board. 

(FR  Doc.  95-18549  Filed  7-27-95;  8:45  am) 
BILLINO  COOE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER95-232-4I02.  et  al.] 

KimbaH  Power  Company,  et  ai., 
Electric  Rate  and  Corporate  Regulation 
Filings 

July  21, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Kimball  Power  Company 

[Docket  No.  ER95-232-002) 

Take  notice  that  on  July  17, 1995, 
Kimball  Power  Company  tendered  for 
filing  certain  information  as  required  by 
the  Commission's  letter  order  dated 
February  1. 1995.  Copies  of  the 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 

2.  Puget  Sound  Power  &  Light  Company 

[Docket  No.  ER95-824-0001 

Take  notice  that  on  July  18, 1995, 
Puget  Soimd  Power  &  Light  Company 
tendered  for  filing  an  amendment  to  its 
filing  in  this  docket  of  the  Agreement 
Providing  for  Termination  of  Agreement 
for  Assignment  and  for  Exchange  of 
Power  between  Puget  and  Public  Utility 
District  No.  1  of  Grays  Harbor  County, 
Washington  (the  District).  A  copy  of  the 
amendment  was  served  u^n  the 
District. 

Comment  date:  August  4, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Alabama  Power  Company 

[Docket  No.  ER95-91 2-000] 

Take  notice  that  on  June  13, 1995, 
Alabama  Power  Company  tendered  for 


filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  August  4, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Power  Qearinghouae  Inc. 

(Docket  No.  ER95-914-0011 

Take  notice  that  on  July  17, 1995, 
Power  Clearinghouse  Inc.  tendered  for 
filing  certain  information  as  required  by 
the  Commission's  letter  order  dated  May 
11, 1995.  Copies  of  the  informational 
filing  are  on  file  with  the  Conunission 
and  are  available  for  public  inspection. 

5.  PubUc  Service  Company  of 
Oklahoma,  Southwestnm  Electric 
Power  Company,  and  West  Texas 
Utilities  Company 

[Docket  No.  E3l95-107&-<X»1 

Take  notice  that  on  July  14, 1995, 
Public  Service  Company  of  Oklahoma 
(PSO),  Southwestern  Electric  Power 
Company  (SWEPCO)  and  West  Texas 
Utilities  Company  (WTU)  tendered  for 
filing  minor  amendments  to  their  earlier 
filing  of  certain  non-rate  revisions  to 
their  respective  Coordination  Sales 
Tariffs  (CTS-1  Tariffs). 

PSO,  SWEPCO  and  WTU  continue  to 
seek  an  effective  date  of  May  22, 1995. 
Copies  of  this  filing  were  served  on  the 
Public  Utility  Commission  of  Texas,  the 
Oklahoma  Corporation  Commission,  the 
Arkansas  Public  Service  Commission, 
the  Louisiana  Public  Service 
Commission  and  the  customers  for 
whom  PSO,  SWEPCO  and  WTU, 
respectively,  have  filed  service 
agreements  imder  the  CTS-1  Tariffs. 
Comment  date:  August  4, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Commonwealth  Edison  Company 

[Docket  No.  ER95-1092-O001 

Take  notice  that  on  June  19, 1995, 
Commonwealth  Edison  Company 
(ComEd)  amended  the  filing  made 
earlier  in  this  proceeding  to  submit 
Service  Agreements,  establishing 
Wisconsin  Public  Power  Inc.  System 
(WPPI).  AES  Power.  Lie.  (AES). 
Rainbow  Energy  Marketing  Corporation 
(Rainbow),  and  Stand  Energy 
Corporation  (Stand),  as  customers  under 
the  terms  of  ComEd's  Transmission 
Service  Tariff  FTS-1  (FTS-l  Tariff).  The 
Commission  has  previously  designated 
the  FTS-1  Tariff  as  FERC  Electric  Tariff. 
Original  Volume  No.  4. 

ComEd  requests  an  effective  date  of 
July  7. 1995.  and  accordingly  seeks 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  upon  WPPI,  AES.  Rainbow, 
Stand,  and  the  Illinois  Commerce 
Commission. 
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Comment  date:  August  4, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Public  Service  Electric  and  Gas 
Coof^Mny 

(Docket  Na  ER9S-128S-000] 

Take  notice  that  on  June  29, 1995, 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  tendered  for  filing  an 
initial  rate  schedule  to  provide 
transmission  service  to  Atlantic  City 
Electric  Company  (PURCHASER).  The 
Rate  Schedule  provides  for  a  monthly 
transmission,  energy  losses  and 
administrative  charge  for  delivery  by 
PSE&G  of  the  aty  of  Vineland's  share 
of  the  State  of  New  Jersey's  allocation  of 
New  York  Power  Authority  neighboring 
state  hydroelectridty  from  the  New 
York/New  Jersey  border  to  Purchaser. 
PSE&G  requests  that  the  filing  be 
permitted  to  become  e£fective  on  July  1, 
1995. 

Comment  date:  August  4. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER9&-1 289-000) 

Take  notice  that  on  Jime  29, 1995, 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  tendered  for  filing  an 
initial  rate  schedule  to  provide 
transmission  and  subtransmission 
service  to  the  Borough  of  Park  Ridge 
(PURCHASER).  The  Rate  Schedule 
provides  for  a  monthly  transmission, 
energy  losses  and  administrative  charge 
for  delivery  by  PSE&G  of  the  Purchaser's 
share  of  the  State  of  New  Jersey's 
allocation  of  New  York  Power  Authority 
neighboring  state  hydroelectridty  from 
the  New  York/New  Jersey  border  to 
Purchaser.  PSE&G  requests  that  the 
filing  be  permitted  to  become  effective 
on  July  1,1995. 

Comment  date:  August  4, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER95-1 2 90-000] 

Take  notice  that  on  June  29, 1995, 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  tendered  for  filing  an 
initial  rate  schedule  to  provide 
transmission  and  subtransmission 
service  to  the  Borough  of  South  River 
(PURCHASER).  The  Rate  Schedule 
provides  for  a  monthly  transmission, 
subtransmission,  energy  losses  and 
administrative  charge  for  delivery  by 
PSE&G  of  the  Purchaser's  share  of  the 
State  of  New  Jersey's  allocation  of  New 
Yori(  Power  Authority  neighboring  |tate 


hydroelectridty  frtim  the  New  York/ 
New  Jersey  border  to  Purchaser.  PSE&G 
requests  that  the  filing  be  permitted  to 
become  effective  on  July  1, 1995. 

Comment  date:  August  4, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  WallkiU  Generating  Company,  LJ. 

(Docket  No.  ER9S-1316-O00] 

Take  notice  that  on  June  30, 1995, 
WallkiU  Generating  Company,  LP. 
tendered  for  filing  a  Notice  of 
Cancellation  of  Wallkill's  FERC  No.  1 
Rate  Schedule. 

Comment  date:  August  4, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Washington  Water  Power  Company 

(Docket  No.  ER9&-1 355-000] 

Take  notice  that  on  July  10, 1995, 
Washington  Water  Power  Company 
(WWP),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13,  a  signed 
service  agreement  under  FERC  Electric 
Tariff  Volume  No.  2,  nonfirm 
transmission,  with  Rainbow  Energy 
Marketing  Corporation  along  with  a 
Certificate  of  Concurrence  with  respect 
to  loss  returns.  WWP  requests  waiver  of 
the  prior  notice  requirement  and 
requests  an  effective  date  of  August  1, 
1995.      . 

Comment  date:  August  4, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Washington  Water  Power  Company 

(Docket  No.  ER95-1 3 56-000] 

Take  notice  that  on  July  10, 1995, 
Washington  Water  Power  Company 
(WWP).  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
piu^uant  to  18  CFR  35.13,  a  signed 
service  agreement  under  FERC  Electric 
Tariff  Volume  No.  4  with  Koch  Power 
Services,  Inc.,  along  with  a  Certificate  of 
Concurrence  with  respect  to  exchanges. 
WWP  requests  waiver  of  the  prior  notice 
requirement  and  requests  an  effective 
date  of  August  1, 1995. 

WWP  is  also  submitting  two  signed 
service  agreements  which  had 
previously  bean  accepted  by  FERC  as 
unsigned  service  agreements.  They  are 
Equitable  Power  Services  Company  and 
Rainbow  Energy  Marketing  Corp. 
Certificates  of  Concurrence  with  respect 
to  exchanges  are  also  included. 

Comment  date:  August  4, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


13.  Amoco  Power  Marketing 
Corporation 

(Docket  No.  ER9S-13S9-000] 

Take  notice  that  on  July  11, 1995, 
Amoco  Power  Marketing  Corporation, 
tendered  for  filing  pursuant  to  Rules  205 
and  207  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.205 
and  385.207.  and  §  35.12  of  the 
Commission's  Regulations  under  the 
Federal  Power  Act,  18  CFR  35.12.  a 
petition  for  waivere  and  blanket 
approvals  imder  various  regulations  of 
the  Commission,  and  an  order  acApting 
its  FERC  Electric  Rate  Schedule  No.  1  to 
be  effective  on  September  5, 1995. 

Amoco  Power  Marketing  Corporation 
intends  to  engage  in  electric  power  and 
energy  transactions  as  a  marketer  and 
broker.  In  Amoco  Power  Marketing 
Corporation's  marketing  transactions, 
Amoco  Power  Marketiiig  Corporation 
proposes  to  charge  rates  mutually 
agreed  upon  by  the  parties.  Amoco 
Power  Marketing  Corporation  is  not  in 
the  business  of  producing  or 
transmitting  electric  power.  Amoco 
Power  Marketing  Corporation  does  not 
currently  have  or  contemplate  acquiring 
title  to  any  electric  power  transmission 
fiadlities  or  any  electridty  service  area 
franchises. 

Comment  date:  August  4, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  New  England  Power  Company 

[Docket  No.  ER95-1 360-000] 

Take  notice  that  on  July  11, 1995, 
New  England  Power  Company  filed  a 
Service  Agreement  with  Central  Hudson 
Gas  &  Electric  for  sales  under  NEP's 
FERC  Electric  Tariff,  Original  Volume 
No.  5. 

Comment  date:  August  4, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Union  Electric  Company 

(Docket  No.  ER95-1 361-000] 

Take  notice  that  on  July  11, 1995, 
Union  Electric  Company  (UE),  tendered 
for  filing  a  Transmission  Service 
Agreement  dated  July  12, 1995  between 
Louis  Dreyfus  Electric  Power  Inc.  * 
(Dreyfus)  and  UE.  UE  asserts  that  the 
purpose  of  the  Agreements  is  to  set  out 
specific  rates,  terms,  and  conditions  for 
transmission  service  transactions  from 
UE  to  Dreyfus. 

Comment  date:  August  4, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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16.  Northern  States  Power  Company 
(Minneaota  Company) 

(Docket  No.  ER95-1 363-000] 

Take  notice  that  oo  July  11, 1995, 
Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing 
an  Agreement  dated  June  30, 1995, 
between  NSP  and  the  Qty  of  Shakopee 
(City).  NSP's  firm  power  service  to  City 
under  a  Finn  Power  Service  Resale 
Agreement  will  terminate  July  17, 1995. 
For  the  period  between  July  18, 1995, 
and  the  finalization  of  the  new 
EHstribution  Fadlities  Agreement,  an 
Agreement  continuing  the  current 
wholesale  distribution  substation  rate  of 
$0.47/Kw-month  on  an  interim  basis  has 
been  executed.  This  Agreement  shall 
remain  in  effect  until  December  31, 
1995. 

NSP  requests  the  Agreement  be 
accepted  for  filing  effective  July  18, 
1995,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  Agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  August  4, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Wisconsin  Power  and  Light 
Company 

(Docket  No.  ER95-1364-000) 

Take  notice  that  on  July  11, 1995, 
Wisconsin  Power  and  Light  Company 
(WP&L),  tendered  for  filing  an 
Agreement  dated  Jime  1, 1995, 
establishing  Cenergy,  Inc.  as  a  customer 
under  the  terms  of  WP&L's 
Transmission  Tariff  T-2. 

WP&L  requests  an  effective  date  of 
June  1, 1995  and  accordingly  seeks 
waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  August  4, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Consolidated  Edison  Company  of 
New  York.  Inc. 

t 

(Docket  No.  ER9&-1 365-000] 

Take  notice  that  on  July  11, 1995, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  an  agreement  with  Heartland 
Energy  Services,  Inc.  (HES)  to  provide 
for  the  sale  of  energy  and  capadty.  For 
energy  sold  by  Con  Edison  the  ceiling 
rate  is  100  percent  of  the  incremental 
energy  cost  plus  up  to  10  percent  of  the 
SIC  (where  such  10  percent  is  limited  to 
1  mill  per  Kwhr  when  the  SIC  in  the 
hour  reflects  a  piirchased  power 
resource).  The  ceiling  rate  for  capacity 
sold  by  Con  Edison  is  $7.70  per 
megawatt  hour.  All  energy  and  capadty 


sold  by  HES  wiU  be  at  market-baaed 
rates. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
HES. 

Comment  date:  August  4, 1995,  in  - 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Montana  Power  Company 

(Docket  No.  ER95-'l  366-000] 

Take  notice  that  on  July  12, 1995, 
Montana  Power  Company  (Montana), 
tendered  for  filing  a  revised  Appendix 
1  as  required  by  Exhibit  C  for  retail  sales 
in  accordance  with  the  provisions  of  the 
Residential  Purchase  and  Sale 
Agreement  (Agreement)  between 
Montana  and  the  Bonneville  Power 
Administration  (BPA). 

The  Agreement  was  entered  into 
pureuant  to  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act,  Public  Law  96-501. 
The  Agreement  provides  for  the 
exchange  of  electric  power  between 
Montana  and  BPA  for  the  benefit  of 
Montana's  residential  and  farm 
customera. 

A  copy  of  the  filing  has  been  served 
upon  BPA. 

Comment  date:  August  4, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Southern  Company  Services,  Inc. 

(Docket  No.  ER95-1 367-000) 

Take  notice  that  on  July  12, 1995, 
Southern  Company  Services,  Inc.  (SCS), 
acting  on  behalf  of  Alabama  Power 
Company,  Georgia  Power  Company, 
Gulf  Power  Company,  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  (collectively 
referred  to  as  Southern  Companies)  filed 
an  Amendment,  dated  as  of  Jime  12. 
1995,  to  the  Interchange  Contract, 
(Interchange  Contract),  dated  as  of 
December  18, 1991,  between  Duke 
Power  Company  and  Southern 
Companies  which  amends  the 
Interchange  Contrad  by  reflecting  the 
termination  of  the  Tallulah  Falls 
Interconnection. 

Comment  date:  August  4, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Jersey  Central  Power  &  Light 
Company.  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company 

[Docket  No.  ER95-1368-000  ] 

Take  notice  that  on  July  12, 1995, 
GPU  Service  Corporation  (GPU),  on 
behalf  of  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 


Company  (joinUy  referred  to  as  the  GPU 
Operating  Companies),  filed  an 
executed  Service  Agreement  between 
GPU  and  New  York  State  Electiic  &  Gas 
Corporation  (NYSEG),  dated  July  6, 
1995.  This  Service  Agreement  spedfies 
that  NYSEG  has  agreed  to  the  rates, 
terms  and  conditions  of  the  GPU 
Operating  Companies'  Operating 
Capadty  and/or  Energy  Sales  Tariff 
(Sales  Tariff)  designated  as  FERC 
Electric  Tariff.  OriginaJ^yolimie  No.  1. 
The  Sales  Tariff  was  accepted  by  the 
Commission  by  letter  order  issued  on 
February  10, 1995  in  Jetsey  Central 
Power  &•  Light  Co.,  Metropolitan  Edison 
Co.  and  Pennsylvania  Electric  Co., 
Docket  No.  ER95-276-O00  and  allows 
GPU  and  NYSEG  to  enter  into  separately 
scheduled  transactions  under  which  the 
GPU  Operating  Companies  will  make 
available  for  sale,  surplus  operating 
capacity  and/or  energy  at  negotiated 
rates  that  are  no  higher  than  the  GPU 
Operating  Companies'  cost  of  service. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  July  6, 1995  for  the  Service 
Agreement. 

GPU  has  served  copies  of  the  filing  on 
regulatory  agendes  in  New  Jersey  and 
Pennsylvania. 

Comment  date:  Augiist  4, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  ER95-1 369-000) 

Take  notice  that  on  July  12, 1995. 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  Supplement  No.  13  to  its 
Agreement  with  the  New  York  Power 
Authority  (NYPA),  designated  NYSEG 
Rate  Schedule  FERC  No.  112.  The 
proposed  changes  would  affed  revenues 
by  $0  based  on  the  twelve-month  period 
ending  June  30. 1996. 

This  rate  filing,  Supplement  No.  13  to 
NYSEG  Rate  Schedule  FERC  No.  112,  is 
made  pursuant  to  Article  No.  2  of  the 
September  28, 1993  Facilities 
Agreement.  The  aimual  charges 
assodated  with  other  taxes,  operating 
expenses,  maintenance  expenses, 
working  capital,  and  assodated  revenue 
taxes  are  revised  based  on  data  taken 
bom  NYSEG's  Armual  Report  to  the 
Federal  Energy  Regulatory  Commission 
(FERC  Form  1)  for  the  twelve  months 
ended  December  31, 1994. 

NYSEG  requests  an  effective  date  of 
July  1. 1995,  and,  therefore,  requests 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  were  served  upon 
the  New  York  Power  Authority  and  on 
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the  Public  Service  Conunission  of  the 
State  of  New  York. 

Conunent  date:  August  4, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  CRSS  Power  Marketiiig,  Inc. 

[Docket  No.  ER94-142-006] 

Take  notice  that  on  July  14, 1995, 
CRSS  Power  Marketing,  Inc.  tendered 
for  filing  certain  information  as  required 
by  the  Commission's  letter  order  dated 
December  30, 1993.  Copies  of  the 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

24.  Eastern  Edison  Company 

[Docket  No.  ER95-116O-000] 

Take  notice  that  on  July  10, 1995, 
Eastern  Edison  Company  filed  a 
supplement  to  its  Jtme  5, 1995  filing 
providing  information  requested  by  the 
rate  filing  staff. 

Conunent  date:  August  4, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  EDC  Power  Marketing,  Inc. 

(Docket  No.  ER94-1538-O03] 

Take  notice  that  on  July  14, 1995,  EDC 
Power  Marketing,  Inc.  tendered  for 
filing  certain  information  as  required  by 
the  Commission's  letter  order  dated 
September  14, 1994.  Copies  of  the 
informaticHial  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
825  North  Capitol  Street,  N.E.. 
Washington,  D.C.  20426,  in  accordance 
with  Ru|es  211  and214  of  the 
Commisstoa^fcStit^of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  avedlable  for  pubUc 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  95-18587  Filed  7-27-95;  8:45  am] 
■LLJNQ  COOE  STIT-OI-P 


[Dock0tNo.ER9$-282-OO1,»talJ   . 

PECO  Energy  Company,  et  ai.;  Electric 
Rate  and  Corporate  Regulation  Filings 

July  20, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Conunission: 

1.  PECO  Energy  Company 

[Docket  No.  ER95-282-001] 

Take  notice  that  on  July  10, 1995 
PECO  Energy  Company  tendered  for 
filing  its  compliance  filing  in  the  above- 
referenced  docket. 

Comment  date:  August  3, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Duquesne  Light  Company 

[Docket  No.  ER95-531-000] 

Take  notice  that  on  July  10, 1995, 
Duquesne  Light  Company  tendered 
imder  the  Commission's  Rules  of 
Practice  and  Procediu^  copies  of  revised 
Appendix  90CAAA  to  Rate  Schedule 
FPC  Nos.  8;  9  and  24.  Appendix 
90CAAA  was  tendered  to  ensiue 
compliance  with  the  Commission's 
poUcy  Statement  and  Interim  Rule 
issued  December  15, 1994  at  Docket  No. 
PL95-1-000,  regarding  ratemaking 
treatment  of  the  cost  of  emission 
allowances  in  coordination  sales. 

Comment  date:  August  3, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Empresa  Electrica  Corani  S.A. 

[Docket  No.  EG95-59-000] 

On  July  13, 1995,  Empresa  Electrica 
Corani  SJi.  ("Corani"),  filed  with  the 
Federal  Energy  Regidatory  Conunission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
piusuant  to  Part  365  of  the 
Commission's  regulations. 

Corani,  a  Bolivian  corporation,  will  be 
owned  in  part  by  Inversiones  Dominion 
Bolivia  S.A.,  Inc.,  a  BoUvian  holding 
company,  which  will  be  a  wholly- 
owned  subsidiary  of  subsidiaries  of 
Dominion  Resources,  Inc.,  a  Virginia 
corporation. 

Corani  states  that  it  will  own  and 
operate  a  72  MW  hydroelectric 
generating  station  consisting  of  four  18 
MW  turbogenerators  and  a  54  MW 
hydroelectric  generating  station 
consisting  of  four  13.5  MW 
turbogenerators  and  related  structures 
(the  "Facilities").  The  Facilities  are 
located  along  the  Corani  Reservoir  in 
the  Province  of  Chapare,  Bolivia.  Corani 
requests  a  determination  that  it  will  be 
an  exempt  wholesale  generator  under 
Section  32(a)(1)  of  the  Public  UtiUty 
Holding  Company  Act  of  1935. 


Comment  date:  August  11, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  acciuacy  of  the  application. 

4.  MG  Etectric  Power,  Inc. 

[Docket  No.  ER93-839-001J 

Take  notice  that  on  July  17, 1995,  MG 
Electric  Power,  Inc.  tendered  for  filing 
certain  information  as  required  by  the 
Commission's  letter  order  dated  October 

19. 1993.  Copies  of  the  informational 
filing  are  on  file  with  the  Conunission 
and  are  available  for  public  inspection. 

5.  R.J.  Dahnke  &  Associates 

[Docket  No.  ER94-1352-003] 

Take  notice  that  on  July  6, 1995.  R.J. 
Dahnke  &  Associates  tendered  for  filing 
certain  information  as  required  by  the 
Commission's  letter  order  dated  August 

13. 1994.  Copies  of  the  informational 
filing  are  on  file  with  the  Commission 
and  are  available  for  pubUc  inspection. 

6.  Central  Maine  Power  Company 

(Docket  No.  ER94-1669-000J 

Take  notice  that  on  Jime  29, 1995, 
Central  Maine  Power  Company  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  August  3, 1995,  in 
accordance  with  Standard.Paragraph  E 
at  the  end  of  this  notice. 

7.  Tex  Par  Energy,  Inc. 

(Docket  No.  ER95-62-002] 

Take  notice  that  on  July  10, 1995,  Tex 
Par  Energy,  Inc.  tendered  for  filing 
certain  information  as  required  by  the 
Commission's  letter  order  dated 
December  27, 1994.  Copies  of  the 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

8.  Midwest  Power  S3rstem8,  Inc. 

(Docket  No.  ER95-t86-001] 
Take  notice  that  on  July  7, 1995 

Midwest  Power  Systems,  Inc.  tendered  • 

for  filing  its  compliance  filing  in  the 

above-referenced  docket. 
Comment  date:  August  3, 1995,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

0.  Ohio  Edison  Company 

[Docket  No.  ER95-549-000] 

Take  notice  that  on  July  11, 1995  Ohio 
Edison  Company  tendered  for  filing  a 
revised  amendment  to  the  Power 
Piuchase  and  Sale  Agreement  with  CNG 
Power  Services  Corporation.  The 
purpose  of  this  filing  is  to  comply  with 
the  Commission's  Order  Directing 
Revisions  and  Accepting  For  Filing 


Rates  For  Emission  Allowances,  As 
Modified  issued  June  2, 1995  in  Docket 
No.  ER9&-1 35-000,  et  al. 

Comment  date:  August  3, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER95-5S9-001] 

Take  notice  that  Wisconsin  ElM:tric 
Company  (Wisconsin  Electric  or  the 
Company)  on  July  3,  1995,  tendered  for 
filing  revisions  to  its  coordination  rate 
schedules  between  itself  and  a  number 
of  present  and  prospective  wholesale 
energy  purchasers.  This  filing  supports 
Wisconsin  Electric's  use  of  the  1500 
allowance  block  index  and  contains  the 
revised  rate  sheets  that  include  the 
items  as  specified  in  the  Order  Directing 
Revisions  and  Accepting  For  Filing 
Rates  For  Emission  Allowances,  As 
Modified  dated  June  2, 1995. 
Wisconsin  Electric  respectfully 

requests  an  effective  date  of  January  1, 

1995. 
Copies  of  the  filing  have  been  served 

on  all  of  the  affected  wholesale 

purchasers,  the  Michigan  Public  Service 

Commission,  and  the  PubUc  Service 

Commission  of  Wisconsin. 
Comment  date:  August  3, 1995,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

11.  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (the  APS  Companies) 

(Docket  No.  ER95-570-0001 

Take  notice  that  on  June  30. 1995, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  ("the  APS  Companies")  filed 
a  request  for  withdrawal  of  a  deferral  on 
action  related  to  Supplement  No.  1  in 
the  above-referenced  docket.  The  APS 
Companies  have  submitted  a  filing  to 
revise  their  initial  emission  allowance 
filing  to  comply  with  the  Commission 
order,  and  the  Conunission  has  accepted 
the  subject  tariff  for  filing;  therefore,  the 
deferral  of  action  is  no  longer  necessary. 
Allegheny  Power  Service  Corporation 
requests  waiver  of  notice  requirements 
and  asks  the  Commission  to  honor  the 
proposed  effective  date  agreed  to  by  the 
parties. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
PubUc  UtiUty  Commission,  the 
Maryland  PubUc  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  PubUc 


Service  Commission,  and  all  parties  of  ' 
record. 

Comment  date:  August  3, 1995,  in 
accordance  vrith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Montaup  Electric  Company 

[Docket  Na  ER95-1 346-000] 

Take  notice  that  on  July  7, 1995, 
Montaup  Electric  Company  filed  a 
Notice  of  Cancellation  of  a  service 
agreement  between  Montaup  and 
Commonwealth  Electric,  Montaup  Rate 
Schedule  No.  104. 

Comment  date:  August  3, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Arizona  PubUc  Service  Company 


[Docket  No.  ER95-1 347-000) 

Take  notice  that  on  July  7, 1995, 
Arizona  PubUc  Service  Company  (APS), 
tendered  for  filing  revised  Exhil^ts 
appUcable  under  the  San  Carlos  Indian 
Irrigation  Project  (SCIIP)  Wholesale 
Power  Supply  Agreement,  APS-FERC 
Rate  Schedule  No.  201  and  the  Colorado 
River  Indian  Irrigation  Project  (CRIIP) 
Wholesale  Power  Supply  Agreement, 
APS-FPC  Rate  Schedule  No.  65. 

Comment  date:  August  3, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Northeast  Utilities  Service  Ctmipany 

[Docket  No.  ER95-1 348-000] 

Take  notice  that  on  July  7, 1995. 
Northeast  UtiUties  Service  Company 
(NUSCO),  tendered  for  filing,  a  Service 
Agreement  with  PubUc  Service  Electric 
&  Gas  Company  under  the  NU  System 
Companies  System  Power  Sales/ 
Exchange  Tariff  No.  6. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  PubUc  Service 
Electric  k  Gas  Company. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  on  July  24, 
1995. 

Comment  date:  August  3, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Florida  Power  &  Light  Company 

[Docket  No.  ER95-1 349-000] 

Take  notice  that  on  July  7, 1995, 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  the  Notices  of 
Contract  Demand  for  Power  Year  1998 
for  the  following  customers  under  Rate 
Schedule  PR  of  FPL's  Wholesale  Electric 
Tariff:  City  of  Starke,  Qty  of 
JacksonviUe  Beach;  Qty  of  Green  Cove 
Springs,  and  the  City  of  Clewiston. 

Comment  date:  August  3, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


'  16.  Central  Illinois  PabUc  Service 
Company 

(Docket  No.  ER95-1 3  50-000] 

Take  notice  that  on  July  7, 1995, 
Central  Illinois  PubUc  Service  Company 
(OPS),  submitted  for  filing  revised 
Appendices  A  (Service  Agreements)  to 
the  Interconnection  Agreement  between 
OPS.  Illinois  Power  Company  (IP)  and 
Union  Electric  Company  (UE).  The 
appendices  provide  for  relocated  meters    . 
and  a  new  point  of  interconnection  at 
Ina. 

OPS  requests  an  effective  date  for 
each  of  the  appendices  of  January  1, 
1995,  and  accordingly  seeks  waiver  of 
the  Commission's  notice  requirement. 
OPS  served  copies  of  the  filing  aa  IP, 
UE,  the  Illinois  Commerce  Commission 
and  the  PubUc  Service  Commission  of 
Missouri. 

Comment  date:  August  3, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Arizona  PubUc  Service  Company 

(Docket  No.  ER95-1351-0001 

Take  notice  that  on  July  7, 1995, 
Arizona  PubUc  Service  Company  (APS), 
tendered  for  fiUng  a  Service  Agreement 
under  APS-FERC  Electric  Tariff 
Original  Volume  No.  1  (APS  Tariff)  with 
the  foUowing  entities: 

Engelhard  Power  Mariceting.  Inc. 
National  Electric  Associates  Limited 

Partnership 
Coastal  Electric  Services  Company 

A  copy  of  this  filing  has  been  served 
on  the  above  Usted  entities  and  the 
Arizona  Corporation  Commission. 

Comment  date:  August  3, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Indiana  Michigan  Power  Company 

(Docket  No.  ER95-1 352-000] 

Take  notice  that  on  July  10. 1995, 
Indiana  Michigan  Power  Company 
(I&M),  tendered  for  filing  with  the 
Conunission  FaciUty  Request  No.  6  to 
the  existing  Agreement,  dated  December 
11, 1989  (1989  Agreement),  between 
l&M  and  Wabash  Valley  Power 
Association,  Lie.  (WVPA).  FaciUty 
Request  No.  6  was  negotiated  in 
response  to  WVPA's  request  that  l&M 
provide  an  additional  deUvery  pKjint  at 
138  Kv  for  a  new  station  to  be  operated 
by  Noble  County  REMC  (Co-op  Name) 
and  known  as  Simmer  Lake  Station.  The 
Commission  has  previously  designated 
the  1989  Agreement  as  I&M's  Rate 
Schedule  FERC  No.  81. 

As  requested  by,  and  for  the  sole 
benefit  of  WVPA.  I&M  proposes  an 
effective  date  of  September  15, 1995,  for 
FaciUties  Request  No.  6.  A  copy  of  this 
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filing  was  served  upon  WVPA,  the 
Indiana  Utility  Regulatory  Conunission, 
and  the  Michigan  Public  Service 
Commission. 

Comment  date;  August  3, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Midwest  Powo'  Systems.  Inc. 

[Docket  Na  ER95-135»-000l 

Take  notice  that  on  July  10, 1995, 
Midwest  Power  Systems  Inc.  (Midwest), 
tendered  for  filing  Amendment  No.  3  to 
the  Intercoimection  and  Interchange 
Agreement  (Agreement)  between 
Nebraska  Public  Power  District  (NPPD) 
and  Midwest. 

The  purpose  of  Amendment  No.  3  is 
to  establish  an  efi'ective  date  of  January 
1  for  the  biennial  rate  of  the  facilities 
charge  contained  in  the  Agreement. 

MPSI  respectfully  requests  an 
effective  date  of  60  days  after  the 
original  filing  date  of  Amendment  No.  3. 

MPSI  states  that  copies  of  this  filing 
were  served  on  NPPD  and  the  Iowa 
Utihties  Board. 

Comment  date:  August  3, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Northeast  Utilities  Service  Company 

[Docket  No.  ER95-1 354-000) 

Take  notice  that  on  July  10, 1995, 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  the  Northeast 
Utilities  System  Companies,  filed  a 
Service  Agreement  for  firm  transmission 
service  to  Qty  of  Holyoke, 
Massachusetts  Gas  and  Electric 
Department  (HG&E)  under  NUSCO's 
Tariff  No.  1.  The  Service  Agreemrait 
provides  for  delivery  of  HG&E's 
allocation  of  New  York  Power  Authority 
hydropower  from  July  1,  1995  through 
October  31,  2003. 

NUSCO  requests  an  effective  date  of 
July  1, 1995. 

NUSCO  states  that  copies  of  its 
submission  have  been  mailed  or 
delivered  to  HG&E. 

Comment  date:  August  3,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Carolina  Energy,  Limited 
Partnership 

[Docket  No.  QF95-291-000) 

On  July  14, 1995,  Carolina  Energy, 
Limited  Partnership  (applicant),  c/o 
VEDCO  Energy  Corp.,  11757  Kay 
Freeway,  Ste.  1420,  Houston,  Texas 
77079,  submitted  for  filing  an 
application  for  certification  of  a  facility 
pursuant  to  Section  292.207(b)  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 


^  According  to  the  applicant,  the  Small 
Power  Production  Facihty  will  be 
located  in  Wilson  County,  North 
Carolina  and  will  consist  of  a  fluid  bed 
combustor-boiler  system  and  a 
condensing  steam  turbine  generator. 
The  primary  energy  source  will  be 
biomass  in  the  form  of  refuse  derived 
fuel.  The  maximum  net  electric  power 
production  capacity  will  be  7.3  MW. 
The  facility  is  expected  to  begin 
commercial  operation  in  the  second 
quarter  of  1997. 

Comment  date:  August  28, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered^y  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  9S-18545  Filed  7-27-95;  8:45  am] 

BiLLMO  cooe  STir-ei-p 


Notice  of  Application  for  Approval  of 
Plan  To  Purchase  Homes  Within 
Project  Boundary  and  Compensate 
Residents  Pursuant  to  Article  410 

July  24. 1995. 

Take  notice  that  the  following 
hydroelectric  appUcation  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Approval  of 
Plan  to  Piutihase  Homes  Within  Project 
Boimdary  and  Compensate  Residents 
Pursuant  to  Article  410. 

b.  Project  No:  10455-008. 

c.  Date  Filed:  April  6, 1995. 

d.  Applicant:  JDJ  Energy  Company, 
Inc. 

e.  Name  of  Project:  River  Mountain 
Project. 

f.  Location:  Arkansas  River,  Logan 
Covmty,  Arkansas. 

g.  Fj7ed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 


h.  Applicant  Contact:  Stewart  Noland, 
P.E.  Ck>nsulting  Engineer,  5210 
Sherwood  Road,  Little  Rock.  AR  72207. 
(501) 661-9228. 

i.  FERC  Contact:  Heather  Campbell. 
(202)  219-3097. 

j.  Comment  Date:  September  5, 1995. 

k.  Description  of  Project:  JDJ  Energy 
Company,  Inc.  filed  its  property 
acquisition  plan;  required  by  article  410, 
which  includes  procedures  for: 
purchasinglen  residences  located 
within  the  project  boimdary;  providing 
compensation  to  residents  who  are 
affected  by  project  ccmstruction 
activities;  and,  mitigating  project  related 
impacts  to  local  residents. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl. 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene— Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
[X3  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presiuned  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
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be  sent  to  the  Applicant's 

representatives. 

Lois  D.  CadMll, 

Secretary. 

[PR  Doc.  95-18541  Filed  7-27-95;  8:45  am] 

BU.IJNQ  COM  ITIT-OI-M 


[Doctot  Nos.  ST95-2622-000  et  aL] 

Panhandle  Eastern  Pipe  Line  Co. 
Notice  of  Self-implementing 
Transactions 

July  24, 1995. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  Part  284  of  the 
Commission's  regulations,  sections  311 
and  312  of  the  Natural  Gas  Policy  Act 
of  1978  (NOP A)  and  Section  7  of  the 
NGA  and  Section  5  of  the  Outer 
Continental  Shelf  Lands  Act. ' 

The  "Recipient"  column  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  eacJi  transaction. 

The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction. 

A  "B"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  an 
intrastate  pipeline  or  a  local  distribution 
company  pursuant  to  section  284.102  of 


the  Commission's  regulations  and 
section  311(a)(1)  of  the  NGPA. 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  local  distribution 
company  served  by  an  interstate 
pipeline  pursuant  to  section  284.122  of 
the  Commission's  regulations  and 
section  311(a)(2)  of  the  NGPA. 

A  "D"  indicates  a  sale  by  an  intrastate 

t>ipeline  to  an  interstate  pipeline  or  a 
ocal  distribution  company  served  by  an 
interstate  pipeline  pursuant  to  Section 
284.142  of  the  Conunission 's 
Regulations  and  section  311(b)  of  the 
NGPA.  Any  interested  person  may  file 
a  complaint  concerning  such  sales 
pursuant  to  Section  284.147(d)  of  the 
Commission's  Regulations. 

An  "E"  indicates  an  assignment  by  an 
intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  Section  284.163  of  the 
Commission's  regulations  and  section 
312  of  the  NGPA. 

A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  Section 
284.222  and  a  blanket  certificate  issued 
vmder  section  284.221  of  the 
Commission's  regulations. 

A  "G-I"  indicates  transportation  by 
an  intrastate  pipeline  company  pursiiant 
to  a  blanket  certificate  issued  under 
Section  284.227  of  the  Commission's 
regulations. 


A  "G-S"  indicates  transportation  by 
interstate  pipelines  on  behalf  of 
shippers  other  than  interstate  pipelines 
pursuant  to  Section  284.223  and  a 
blanket  certificate  issued  under  section 
284.221  of  the  Commission's 
regulations. 

A  "G-LT'  or  "G-LS"  indicates 
transportation,  sales  or  assignments  by  a 
local  distribution  company  on  behalf  of 
or  to  an  interstate  pipeline  or  local 
distribution  company  pursuant  to  a 
blanket  certificate  issued  under  section 
284.224  of  the  Commission's 
regulations. 

A  "G-HT"  or  "G-HS"  indicates 
transportation,  sales  or  assignments  by  a 
Hinshaw  Pipeline  pursuant  to  a  blanket 
certificate  issued  under  section  284.224 
of  the  Commission's  regulations. 

A  "K"  indicates  transportation  of 
natiual  gas  on  the  Outer  Continental 
Shelf  by  an  interstate  pipeline  on  behalf 
of  another  interstate  pipeline  pursuant 
to  section  284.303  of  the  Commission's 
regulations. 

A  "K-S"  indicates  transportation  of 
natiural  gas  on  the  Outer  Continental 
Shelf  by  an  intrastate  pipeline  on  behalf 
of  shippers  other  than  interstate 
pipelines  pursuant  to  section  284.303  of 
the  Commission's  regulations. 
Lois  D.  Cashell. 
Secretary. 
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TRUNKUNE  GAS 
CO. 


Recipient 


Date  filed 


PEPCO  ENERGY 
CO. 

TRANSWESTERN 

PIPEUNE  CO..  ET 

AL 
EL  PASO  NATURAL 

GAS  CO..  ET  AL 
TRANSWESTERN 

PIPEUNE  CO..  ET 

AL 
DESTEC  ENERGY. 

INC. 

MUNICIPAL  AU- 
THORITY OF 
FLORIDA. 

NATIONAL  STEEL 
CORP. 

TRANS- 
CONTINENTAL G/ 
P/L  CORP.,  ET  AL 

BOYD  ROSENE  & 
ASSOCIATES,  INC. 

MIDCONGAS 
SERVICES  CORP. 

HOWARD  ENERGY 
CO..  INC. 


06-01-95 

06-01-95 

06-01-95 
06-01-95 


Part  284 
subpart 


G-S 

C 

C 
C 


Est  max. 

daily  quan- 

tity2 


06-01-05 

G-S 

06-01-95 

G-S 

06-01-95 

G-S 

06-01-95 

C 

06-01-95 

G-S 

06-01-95 

G-S 

06-05-95 

G-S 

29.973 

20.000 

30,000 
35,000 

12.600 

3.781 

1,000 
20,000 

5.000 

27.475 

103,500 


An. 

Y/A/ 
N3 


Rate 
sch. 


Date  com- 
menced 


N 

N 

N 
N 

N 

N 

N 
N 

N 
N 

N 


05-08-95 

05-01-95 

05-01-95 
05-01-95 


Projected 

termination 

date 


03-31-15 


INDEF. 


INDEF. 
INDEF. 


06-04-95    02-28-15 


05-04-96 

04-01-95 
05-01-95 

04-19-95 
04-01-95 


INDEF. 

INDEF. 
INDEF. 

09-30-98 
09-30-95 


05-27-95    INDEF. 


'  Notice  of  a  transaction  does  not  constitute  a 
detenninatioD  that  the  tenns  and  conditions  of  the 
proposed  service  will  be  approved  or  that  the 


noticed  filing  is  in  compliance  with  the 
Commission's  rqulations. 


JMI 
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N3 

Rate 
sdt 

Date  com- 
menced 

Projected 

tenrwiation 

date 

ST95-2633 

EL  PASO  NATURAL 
GAS  CO. 

CONTINENTAL  NAT- 
URAL GAS.  INC. 

06-05-95 

G-S 

30.900 

N 

05-0&-95 

INDEF. 

ST95-2634 

EL  PASO  NATURAL 

OXY  USA  INC 

06-05-95 

G-S 

15.000 

N 

05-06-95 

INDEF. 

GAS  CO. 

ST95-2635 

TEJAS  GAS  PIPE- 
LINE CO. 

TRUNKUNE  GAS 
CO. 

06-05-95 

C 

65.000 

N 

04-18-95 

INDEF. 

ST96-2636 

TEJAS  GAS  PIPE- 
UNECO. 

TRUNKUNE  GAS 
CO. 

06-05-^ 

C 

N/A 

Y 

05-01-95 

INDEF 

ST95-2637 

TEJAS  GAS  PIPE- 
LINE CO. 

TENNESSEE  GAS 
PIPEUNE  CO. 

0&-O5-95 

C 

N/A 

Y 

01-01-95 

INDEF. 

ST9&-2638 

TRANSTEXAS  GAS 
CORP. 

FLORIDA  GAS 
TRANSMISSION 
CO..  ET  AL 

06-05-95 

C 

20.000 

N 

04-29-95 

INDEF. 

ST95-2639 

WILUAMS  NATU- 
RAL GAS  CO. 

TENASKA  MARKET- 
ING VENTURES. 

06-06-95 

G-S 

100.000 

N 

05-23-95 

INDEF. 

ST95-2640 

EL  PASO  NATURAL 
GAS  CO. 

UNION  OIL  CO.  OF 

CALIFORNIA. 

06-07-95 

6-S 

30.900 

N 

05-09-95 

INDEF. 

ST95-2641 

NORTHERN  NATU- 
RAL GAS  CO. 

WESTERN  GAS  RE- 
SOURCES. INC. 

06-07-95 

G-S 

10.000 

N 

F 

04-01-95 

04-30-95 

ST95-2642 

NORTHERN  NATU- 
RAL GAS  CO. 

EASTERN  ENERGY 
MARKETING.  INC. 

06-07-95 

G-S 

15.000 

N 

1 

05-01-95 

INDEF. 

ST95-2643 

NORTHERN  NATU- 
RAL GAS  CO. 

POCO  PETRO- 
LEUMS LTD. 

06-07-95 

G-S 

5,020 

N 

F 

05-01^95 

05-31-95 

ST95-2644 

NORTHERN  NATU- 
RAL GAS  CO. 

CIBOLA  CORP 

06-07-95 

G-S 

8.582 

N 

F 

05-01-95 

05-31-95 

ST95-2645 

NORTHERN  NATU- 
RAL GAS  CO. 

CITY  OF  VIRGINIA  .. 

06-07-05 

B/G-S 

1.000 

N 

F 

05-01-95 

05-31-95 

8795-2646 

NORTHERN  NATU- 

AQUILA ENERGY 

06-O7-«5 

G-S 

5.158 

N 

F 

05-01-95 

05-31-95 

RAL  GAS  CO. 

MARKETING 
CORP. 

ST95-2647 

NORTHERN  NATU- 
RAL GAS  CO. 

WESTERN  NATU- 
RAL GAS  CO. 

06-07-95 

G-S 

1.500 

N 

1 

05-01-95 

INDEF. 

ST95-2648 

NORTHERN  NATU- 
RAL GAS  CO. 

APPALACHIAN  GAS 
SALES.  INC. 

06-07-95 

Q-S 

100.000 

N 

1 

04-04-95 

INDEF. 

ST95-2649 

NORTHERN  NATU- 
RAL GAS  CO. 

CNG  ENERGY 
SERVICES  CORP. 

06-07-95 

G-S 

50.000 

N 

1 

04-01-95 

INDEF. 

ST95-2650 

TEXAS  EASTERN 
TRANSMISSION 
CORP. 

EASTEX  HYDRO- 
CARBONS, INC. 

06-07-95 

G-S 

1,200 

N 

F 

04-01-95 

INDEF. 

ST95-2651 

TRAILBLAZER  PIPE- 
UNECO. 

MINNEGASCO.  A 
DIVISION  OF 
ARKLA. 

06-07-95 

G-S 

353,000 

N 

1 

01-06-95 

INDEF. 

ST95-2652 

TRAILBLAZER  PIPE- 
UNECO. 

AMOCO  ENERGY 
TRADING  CORP. 

06-07-95 

G-S 

500 

N 

F 

04-01-95 

03-31-96 

ST95-2653 

NATIONAL  FUEL 
GAS  SUPPLY 
CORP. 

CAPARO  STEEL  CO 

06-07-95 

G-S 

5,000 

N 

1 

05-01-95 

05-01-96 

ST9S-2654 

TRANSOK,  INC 

ANR  PIPEUNE  CO.. 

ETAL 
ANR  PIPEUNE  CO.. 

06-08-95 

C 

10,000 

N 

1 

06-02-95 

INDEF. 

ST95-2655 

TRANSOK.  INC 

06-08-95 

C 

1,000 

N 

1 

06-01-95 

INDEF. 

ETAL 

ST95-2656 

TRANSOK.  INC 

ANR  PIPEUNE  CO.. 

ETAL 
ANR  PIPEUNE  CO.. 

ETAL 
ANR  PIPEUNE  CO.. 

06-08-95 

C 

4,000 

N 

1 

05-20-95 

INDEF. 

ST95-2657 

TRANSOK.  INC 

06-08-95 

C 

4,000 

N 

1 

05-20-95 

INDEF. 

ST95-2658 

TRANSOK.  INC 

06-08-95 

C 

10,000 

N 

1 

06-02-95 

INDEF. 

ETAL 

ST95-2659 

NORTHWEST  PIPE- 
LINE CORP. 

CONOCO.  INC 

06-08-95 

G-S 

15.000 

N 

06-03-95 

06-15-95 

ST95-2660 

NORTHERN  NATU- 
RAL GAS  CO. 

AQUILA  ENERGY 
MARKETING 
CORP. 

06-08-95 

G-S 

10,000 

N 

04-01-95 

10-31-95 

ST95-2661 

NORTHERN  NATU- 
RAL GAS  CO. 

CIBOLA  CORP 

06-08-95 

G-S 

6.000 

N 

04-01-95 

10-31-95 

ST95-2662 

NORTHERN  NATU- 
RAL GAS  CO. 

TENASKA  MARKET- 
ING VENTURES. 

06-08-95 

G-S 

20.000 

N 

04-01-95 

03-29-96 

ST95-2663 

NORTHERN  NATU- 
RAL GAS  CO. 

WESTERN  GAS  RE- 
SOURCES, INC. 

06-08-95 

G-S 

10,000 

N 

05-17-95 

08-31-95 

ST95-2664 

NORTHERN  NATU- 

SEAGULL  MARKET- 

06-08-95 

G-S 

9,600 

N 

04-01 -9S 

11-9Q-a.S 

RALGASCX).          1 

ING  SERVICES. 

F              .     .     „|  ..     ,  „ 
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Docket 
No.' 


Transporter/seller 


ST95-2665 
ST95-2666 
ST95-2667 
ST95-2668 

ST9&-2669 

ST95-2670 

ST95-2671 

ST95-2672 

ST95-2673 

ST95-2674 

ST95-2675 

ST95-2676 

ST95-2677 

ST95-2678 

ST95-2679 

ST95-2680 

ST95-2681 

ST95-2682 
ST95-2683 
ST95-2684 
ST95-2885 
ST95-2686 
ST95-2687 
ST95-2688 
ST95-2689 
ST95-2690 
ST95-2691 
ST95-2692 


Recipient 


ST95-2693 
ST95-2694 
ST95-2695 

■  L 

ST95-2696 
ST95-2697 


JMI 


NORTHERN  NATU- 
RAL GAS  CO. 

NORTHERN  NATU- 
RAL GAS  CO. 

NORTHERN  NATU- 
RAL GAS  CO. 

NORTHERN  NATU- 
RAL GAS  CO. 

NORTHERN  NATU- 
RAL GAS  CO. 

NORTHERN  NATU- 
RAL GAS  CO. 

NORTHERN  NATU- 
RAL GAS  CO. 

TRANSWESTERN 
PIPEUNE  CO. 

TRANSWESTERN 

PIPEUNE  ca 

TRANSWESTERN 

PIPEUNE  CO. 
TRANSWESTERN 

PIPEUNE  CO. 
TRANSWESTERN 

PIPEUNE  CO. 
TRANSWESTERN 

PIPEUNE  CO. 
TRANSWESTERN 

PIPEUNE  CO. 
TRANSWESTERN 

PIPEUNE  CO. 
TRANSWESTERN 

PIPEUNE  CO. 
TRANSWESTERN 

PIPEUNE  CO. 

TRANSWESTERN 
PIPEUNE  CO. 

TRANSWESTERN 
PIPEUNE  CO. 

TRANSWESTERN 
PIPEUNE  CO. 

TRANSWESTERN 
PIPEUNE  CO. 

TRANSWESTERN 
PIPELINE  CO. 

TRANSWESTERN 
PIPEUNE  CO. 

TRANSWESTERN 
PIPEUNE  CO. 

TRANSWESTERN 
PIPEUNE  CO. 

TRUNKUNE  GAS 
CO. 

SOUTHERN  NATU- 
RAL GAS  CO. 

NORAM  GAS 
TRANSMISSION 
CO. 

MOJAVE  PIPEUNE 
CO. 

QUESTAR  PIPEUNE 
CO. 

FLORIDA  GAS 
TRANSMISSION 
CO. 
PANHANDLE  EAST- 
ERN PIPE  LINE 
CO. 
PANHANDLE  EAST- 
ERN PIPE  UNE 
CO. 


ASSOCIATED  GAS 
SERVK)ES,  INC. 

COASTAL  GAS 
MARKETING  CO. 

CIBOLA  CORP 


WESTCOAST  GAS 

SERVICES 

(U.SA)  INC. 
CONAGRA  ENERGY 

SERVICES  CO. 
TEXPAR  ENERGY 

INC. 
CIBOLA  CORP 


Date  filed 


NATIONAL  GAS  & 
ELECTRIC  LP. 

RICHARDSON 
PRODUCTS  CO. 

TRISTAR  GAS  MAR- 
KETING CO. 

TECO  GAS  MAR- 
KETING CO. 

NGC  TRANSPOR- 
TATION INC. 

AMOCO  ENERGY 
TRADING  CO. 

PHILUPS  GAS  MAR- 
KETING CO. 

TRISTAR  GAS  MAR- 
KETING CO. 

WESTERN  GAS  RE- 
SOURCES. 

ENRON  CAPITAL  & 
TRADE  RE- 
SOURCES CO. 

SAN  DIEGO  GAS  & 
ELECTRIC  CO. 

SAN  DIEGO  GAS  & 
ELECTRIC  CO. 

COASTAL  GAS 
MARKETING  CO. 

U.S.  GAS  TRANS- 
PORTATION. 

HIGHLANDS  GAS 
CORP. 

GAS  CO.  OF  NEW 
MEXICO. 

WESTERN  GAS  RE- 
SOURCES. 

MERIDIAN  OIL 
TRADING  INC. 

TEXACO  NATURAL 

GAS,  INC. 
CITY  OF 

SCOTTSBORO. 
COLEMAN  CO  


SAN  DIEGO  GAS  & 

ELECTRIC  CO. 
VESGAS  CO 


CNB/OLYMPIC  GAS 
SERVICES. 


US  GYPSUM 


AIG  TRADING 
CORP. 


06-08-95 
06-08-95 
06-08-95 
06-08-95 


06-08-95    G-S 


Part  284 
sut)part 


EsL  max. 

daHy  quan- 

tity2 


G-S 
G-S 
G-S 
G-8 


06-08-95 

Q-S 

06-08-95 

G-S 

06-08-95 

G-S 

06-08-95 

G-S 

06-08-95 

G^ 

06-0&^ 

G-S 

06-08-95 

G-S 

06-08-95 

G-S 

06-08-95 

G-S 

06-08-95 

G-S 

06-08-95 

G-S 

06-08-95 

G-S 

06-08-95 

B 

06-08-95 

B 

06-08-95 

G-S 

06-08-95 

G-S 

06-08-95 

G-S 

06-08-95 

B 

06-08-95 

G-S 

06-08-95 

G-S 

06-08-95 

G-S 

06-09-95 

G-S 

06-12-95 

G-S 

06-13-95 

G-S 

06-13-95 

G-S 

06-13-95 

G-S 

06-13-95 

G-S 

06-13-95 

G-S 

Aff. 
Y/A/ 
N3 


20,000 
10,000 
10,050 
10.000 

900 

350 

5.025 

2.000 

80.000 

4,000 

15,000 

40,000 

12,000 

10,000 

30,000 

10,000 

1,000 

10.000 

3.000 

20,000 

50,000 

50,000 

80,000 

20,000 

300,000 

50.000 

1,558 

300 

10,000 

880 

50.000 

5,000 

5,000 


N 
N 
N 
N 

N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
Y 

N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 

N 
N 
N 

N 

N 


Rate 
sch. 


F 

F 
F 
F 

F 

F 

F 

F 

I 

F 

F 

F 

F 

F 

F 

F 

F 

F 

F 

F 

I 

I 

I 

I 

I 

F 

F 

F 


Datecom- 


Prpjected 

temwiation 

date 


04-01-95 
04-01-95 
04-01-95 
04-01-95 

04-01-95 

04-01-95 

04-01-95 

06-01-«5 

05-01-95 

02-01-95 

05-01-95 

05-01-95 

05-01-95 

05-01-95 

05-01-95 

05-01-95 

05-01-95 

05-01-95 
05-01-95 
05-01-95 
0»-31-95 
02-01-95 
02-01-95 
02-01-95 
03-03-95 
06-01-95 
05-10-95 
05-01-95 


10-31-95 
10-31-95 
10-31-95 
08-31-95 

04-30-95 

07-31-95 

04-30-95 

05-31-«5 

05-31-95 

02-28-95 

05-31-95 

05-31-95 

05-31-95 

05-31-95 

05-31-95 

05-31-95 

05-07-95 

05-31-95 

09-30-95 

05-31-95 

03-31-97 

04-30-95 

02-28-95 

10-10-95 

12-31-00 

INDEF. 

10-31-03 

INDEF. 


05-17-95     10-31-95 


06-01-95 
05-13-95 

06-01-95 

06-01-95 


09-30-95 

iNdef. 

10-31-95 
10-31-95 
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Docket 
No.' 

Tranapoftef/seJIer 

.^ 

DatefUed 

Part  284 
subpart 

Est  max. 

daily  quan- 

tityz 

Aff. 
Y/A/ 

N3 

Rate 
sch. 

Date  com- 
menced 

Projected 

temfiination 

date 

ST95-2688 

PANHANDLE  EAST- 
ERN PIPE  UNE 
CO. 

CONTINENTAL  EN- 
ERGY MARKET- 
ING. INC. 

06-13-05 

G-S 

10.000 

N 

1 

06-01-05 

03-31-97 

ST95-2699 

PANHANDLE  EAST- 
ERN PIPE  UNE 
CO. 

PANHANDLE  EAST- 

ANADARKO PETRO- 
LEUM CORP. 

06-13-95 

G-S 

35.000 

N 

F 

06-01-95 

06-30-95 

ST95-2700 

WESTCOAST  GAS 

06-1 3-«5 

G-S 

10.000 

N 

F 

06-01-05 

06-30-95 

ERN  PIPE  UNE 

SERVICES 

CO. 

{U.SA). 

ST95-2701 

PANHANDLE  EAST- 
ERN PIPE  UNE 
CO. 

PANHANDLE  EAST- 

KCS ENERGY  MAR- 
KETING. INC. 

06-1 3-«5 

G-S 

50.000 

N 

1 

06-01-95 

03-31-97 

ST95-2702 

COASTAL  GAS 

06-13-95 

G-S 

7,332 

N 

F 

06-01-95 

06-30-95 

ERN  PIPE  UNE 
CO. 
PANHANDLE  EAST- 

MARKETING CO. 

ST9&-2703 

COWEST  ENERGY  . 

06-13-95 

G-S 

7.790 

N' 

F 

06-01-95 

06-30-05 

ERN  PIPE  UNE 

CO. 

ST95-2704 

PANHANDLE  EAST- 
ERN PIPE  UNE 
CO. 

AQUILA  ENERGY 
MARKETING 
CORP. 

06-13-95 

G-S 

5.083 

N 

F 

06-01-95 

06-30-05 

ST95-2705 

WILUAMS  NATU- 
RAL GAS  CO. 

ASSOCIATED  NAT- 
URAL GAS,  INC. 

06-13-95 

G-S 

50.000 

N 

1 

04-28-05 

09-30-98 

ST95-2706 

NORTHERN  NATU- 
RAL GAS  CO. 

KA2TEX  ENERGY 
MANAGEMENT, 
INC. 

CIBOLA  CORP 

06-14-95 

G-S 

3.000 

N 

F 

04-01-95 

10-31-05 

ST95-2707 

NORTHERN  NATU- 

06-14-95 

G-S 

10,000 

N 

1 

04-01-95 

INDEF. 

RAL  GAS  CO. 

ST95-2708 

NORTHERN  NATU- 
RAL GAS  CO. 

OASIS  PIPEUNE  CO 

06-14-95 

B 

3,000 

Y 

F 

04-01-95 

04-30-05 

ST96-2709 

NORTHERN  NATU- 
RAL GAS  CO. 

ENRON  CAPITAL  & 
TRADE  RE- 
SOURCES CO. 

06-14-95 

G-S 

6,000 

Y 

F 

04-01-95 

06-30-05 

ST95-2710 

NORTHERN  NATU- 
RAL GAS  CO. 

NORAM  HUB  SERV- 
ICES, INC. 

06-14-95 

G-S 

40,000 

N 

F 

04-01-95 

03-30-06 

ST9&-2711 

NORTHERN  NATU- 
RAL GAS  CO. 

KCS  ENERGY  MAR- 
KETING. INC. 

06-14-95 

G-S 

10.000 

N 

F 

04-01-95 

09-30-05 

ST95-2712 

NORTHERN  NATU- 
RAL GAS  CO. 

WATERTOWN  MU- 
NICIPAL UTIU- 
TIES  DEPT. 

06-14-95 

B/G-S 

2,000 

N 

F 

04-01-95 

04-30-95 

ST95-2713 

NORTHERN  NATU- 
RAL GAS  CO. 

AMERADA  HESS 
CORP. 

06-14-95 

G-S 

30.000 

N 

F 

04-01-05 

10-31-95 

ST95-2714 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

TRANSPORT  GAS 
CORP. 

06-14-95 

G-S 

100.000 

N 

06-01-95 

INDEF. 

ST95-2715 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

ENERGY  DEVELOP- 
MENT CORP. 

06-14-95 

G-S 

50.000 

N 

06-01-Q5 

INDEF. 

ST95-2716 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

GAS  TRANSPORT. 
INC. 

06-14-95 

G-S 

1.000 

N 

06-01-95 

INDEF. 

ST96-2717 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

ENERGY  DEVELOP- 
MENT CORP. 

06-14-95 

G-S 

50.000 

N 

06-01-95 

INDEF. 

ST95-2718 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

BELDEN  &  BLAKE 
CORP. 

06-14-95 

G-S 

1,000 

N 

06-01-95 

INDEF. 

ST95-2719 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

ENERGY  SOURCE, 
INC. 

06-14-95 

G-S 

40.000 

N 

06-01-95 

INDEF. 

ST95-2720 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

CENERGY.  INC  

06-14-95 

&-S 

10,000 

N 

F 

06-01-95 

10-31-05 

ST95-2721 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

COLUMBIA  EN- 
ERGY SERVKJES 
CORP. 

06-14-95 

G-S 

14.400 

N 

F 

06-01-95 

10-31-05 

ST95-2722 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

EASTERN  MARKET- 
ING CORP. 

06-14-95 

G-S 

50 

N 

F 

06-01-95 

INDEF. 

ST95-2723 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

NGC  TRANSPOR- 
TATK)N.  INC. 

06-14-95 

G-S 

10,000 

N 

F 

06-01-95 

10-31-05 

Docket 
No.' 


Transporter/seller 


ST95-27I4 

ST95-2725 

ST95-2726 

ST95-2727 

ST95-2728 

ST95-2729 

ST95-2730 

ST95-2731 

ST95-2732 

ST95-2733 

ST95-2734 

ST95-2735 

ST95-2736 

ST95-2737 

ST95-2738 

ST95-2739 

ST95-2740 

ST95-2741 

ST95-2742 

ST95-2743 

ST95-2744 

ST95-2745 

ST95-2746 

ST95-2747 

ST95-2748 

ST9S-2749 

ST95-2750 

ST95-2751 

ST95-2752 

ST95-2753 

ST95-2754 

ST95-2755 

ST95-2756 
ST95-2757 
ST95-2758 


Recipient 


Date  filed 


JMI 


SEA  ROBIN  PIPE- 
UNE CO. 
SEA  ROBIN  PIPE- 
UNE CO. 
SOUTHERN  NATU- 
RAL GAS  CO. 
SOUTHERN  NATU- 
RAL GAS  CO. 
SOUTHERN  NATU- 
RAL GAS  CO. 
SOUTHERN  NATU' 

RAL  GAS  CO. 
SOUTHERN  NATU- 
RAL GAS  CO. 
SOUTHERN  NATU- 
RAL GAS  CO. 
SOUTHERN  NATU- 
RAL GAS  CO. 
SOUTHERN  NATU- 
RAL GAS  CO. 
SOUTHERN  NATU- 
RAL GAS  CO. 
SOUTHERN  NATU- 
RAL GAS  CO. 
SOUTHERN  NATU- 
RAL GAS  CO. 
SOUTHERN  NATU- 
RAL GAS  CO. 
SOUTHERN  NATU- 
RAL GAS  CO. 
SOUTHERN  NATU- 
RAL GAS  CO. 
SOUTHERN  NATU- 
RAL GAS  CO. 
SOUTHERN  NATU- 
RAL GAS  CO. 
SOUTHERN  NATU- 
RAL GAS  CO. 
SOUTHERN  NATU- 
RAL GAS  CO.  • 
SOUTHERN  NATU- 
RAL GAS  CO. 
SOUTHERN  NATU- 
RAL GAS  CO. 
SOUTHERN  NATU- 
RAL GAS  CO. 
SOUTHERN  NATU- 
RAL GAS  CO. 
SOUTHERN  NATU- 
RAL GAS  CO. 
SOUTHERN  NATU- 
RAL GAS  CO. 
SOUTHERN  NATU- 
RAL GAS  CO. 
SOUTHERN  NATU- 
RAL GAS  CO. 
SOUTHERN  NATU- 
RAL GAS  CO. 
SOUTHERN  NATU- 
RAL GAS  CO. 
SOUTHERN  NATU- 
RAL GAS  CO. 
SOUTHERN  NATU- 
RAL GAS  CO. 

SOUTHERN  NATU- 
RAL GAS  CO. 

SOUTHERN  NATU- 
RAL GAS  CO. 

SOUTHERN  NATU- 
RAL GAS  CO. 


CAIRN  ENERGY 

USA  INC. 
CHEVRON  U.SA 

INC. 
CITY  OF  MEIGS  . 


CITY  OF  DOERUN  .. 
CTTY  OF  LUMPKIN  .. 

CITY  OF  GRANT- 

VILLE. 
CITY  OF 

EATONTON. 
CITY  OF 

DONALSONVILLE. 
CITY  OF  EDISON  .... 

CITY  OF 
HOQANSVILLE. 

NGC  TRANSPOR- 
TATK)N  INC. 

CITY  OF  NASH- 
VILLE. 

TOWN  OF  TRION  .... 

GGR  ENERGY  CO  .. 
CITY  OF  CLAXTON  . 

CITY  OF 
ADAIRSVILLE. 

CITY  OF  MONTI- 
CELLO. 

TOWN  OF  TRION  .... 

CITY  OF  UNADILLA 

TEXACO  GAS  MAR- 
KETING. 
CITY  OF  SPARTA  ... 

CITY  OF  QUINCY  .... 

CITY  OF  WAYNES- 

BORO 
CITY  OF  CLAXTON  . 

CITY  OF  OCILLA 

CITY  OF  MILLEN 

CITY  OF  CLAXTON  . 

CITY  OF  QUINCY  .... 

CITY  OF  WAYNES- 
BORO. 
CITY  OF  TRION  ....... 


CITY  OF 
LAWRENCEVILLE. 

DEKALB-CHERO- 
KEE COUNTIES 
GAS  DIST. 

NATIONAL  GAS  & 
ELECTRIC  LP. 

CITY  OF  WEST 
POINT. 

DEKALB-CHERO- 
KEE COUNTIES 
GAS  DIST. 


Part  284 
subpart 


06-14-95 

06-14-95 

06-14-05 

06-14-05 

06-14-05 

06-14-05 

06-14-05 

06-14-05 

06-14-05 

06-14-05 

06-14-05 

06-14-05 

06-14-05 

06-14-05 

06-14-05 

06-14-05 

06-14-95 

06-14-05 

06-14-95 

06-14-95 

06-14-95 

06-14-05 

06-14-95 

06-14-95 

06-14-95 

06-14-05 

06-14-95 

06-14-95 

06-14-05 

06-14-05 

06-14-95 

06-14-95 

06-14-95 
06-14-95 
06-14-95 


G-S, 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

6-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

Gh-S 

G-S 

G-S 

G-S 

G-S 

Gr-S 

G-S 
G-S 

G-S 
G-S 
G-S 


Est  max. 
daHy  quan- 
tity* 


AW. 
Y/A/ 
N3 


Rate 
sett 


Date  com- 
menced 


30.000 

600.000 

50 

75 

50 

too 

750 
91 
91 
450 
30,000 
181 
1,375 
10.000 
265 
409 
520 
256 
170 
20.000 
295 
625 
550 
645 
'75 
225 
515 
1.507 
1.226 
760 
4,000 
3,613 

50,000 
1.277 
2,044 


Y 

Y 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
N 
N 


Protected 

termination 

date 


06-01-05 

05-25-05 

06-01-05 

06-01-05 

06-01-05 

06-01-05 

06-01-05 

06-01-05 

06-01-05 

06-01-05 

06-01-05 

06-01-05 

06-01-05 

06-04-05 

06-01-05 

06-01-05 

06-01-05 

06-03-05 

06-01-05 

06-01-05 

06-01-05 

06-01-95 

06-01-95 

05-27-05 

06-01-05 

06-01-05 

06-01-05 

06-01-05 

06-01-05 

06-01-95 

06-01-05 

06-02-05 

06-03-05 
06-01-05 
06-01-05 


INDEF. 

INDEF. 

10-31-06 

10-31-06 

10-31-06 

10-31-06 

10-31-06 

10-31-06 

10-31-06 

12-31-05 

06-30-05 

10-04-07 

12-31-05 

05-31-06 

10-31-06 

12-31-05 

12-31-05 

10-31-05 

10-31-06 

06-30-05 

12-31-05 

10-31-06 

12-31-05 

10-31-06 

10-31-06 

12-31-05 

10-31-06 

10-31-06 

1O-31-05 

10-31-05 

04-30-07 

10-31-00 

05-31-06 
10-31-06 
10-31-00 


/ 
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Docket 

Transporter/seller 

Recipient 

Date  filed 

Part  264 
subpart 

Est  max. 

daityquarv- 

tity2 

Aff. 
Y/A/ 

N3 

Rate 
Sch. 

Date  com- 
menced 

Pfojected 

temnnation 

date 

ST95-2759 

SOUTHERN  NATU- 
RAL GAS  CO. 

CITY  OF  COCHRAN 

06-14-95 

G-S 

741 

N 

06-01-95 

12-31-05 

ST95-2760 

SOUTHERN  NATU- 

CITY OF  WEST 

06-14-95 

G-S 

500 

N 

06-01-95 

10-31-96 

V 

RAL  GAS  CO. 

POINT. 

ST95-2761 

SOUTHERN  NATU- 
RAL GAS  CO. 

CITY  OF  CAIRO  

(»-14-95 

G-S 

495 

N 

06-01-95 

10-31-96 

ST95-2762 

SOUTHERN  NATU- 
RAL GAS  CO. 

CITY  OF  COLQUITT 

0&-14-95 

Q-S 

67 

N 

06-01-95 

10-31-95 

ST95-2763 

SOUTHERN  NATU- 

CITY OF  WOOD- 

06-14-95 

G-S 

20 

N 

06-01-95 

10-31-96 

V  ST95-2764 

RAL  GAS  CO. 

LAND. 

MIDWESTERN  GAS 

MOBIL  ^TURAL 

06-15-95 

G-S 

2.000 

N 

06-01-95 

INDEF. 

TRANSMISSION 
CO. 
MISSISSIPPI  RIVER 

GAS.  INC.. 

ST95-2765 

UNION  PACIFIC 

06-15-95 

G-S 

2 

N 

05-16-95 

INDEF. 

TRANS.  CORP. 

CORP. 

ST96-2766 

MISSISSIPPI  RIVER 
TRANS.  CORP. 

BIG  RIVER  ZINC 
CORP. 

06-15-95 

Q-S 

80 

N 

05-16-95 

INDEF. 

ST95-2767 

MISSISSIPPI  RIVER 
TRANS.  CORP. 

RHEOX.  INC  

06-15-95 

G-S 

66 

N 

05-16-95 

INDEF. 

ST95-2768 

MISSISSIPPI  RIVER 
TRANS.  CORP. 

CITY  OF  RED  BUD  . 

06-15-95 

G-S 

258 

N 

05-16-95 

INDEF. 

ST95-2769 

MISSISSIPPI  RIVER 
TRANS.  CORP. 

UNION  GAS  CO  ...„. 

06-15-95 

G-S 

^0 

N 

05-16-95 

INDEF. 

ST95-2770 

MISSISSIPPI  RIVER 
TRANS.  CORP. 

UNITED  CITIES  GAS 
CO. 

06-15-95 

G-S 

133 

N 

05-16-95 

INDEF. 

ST96-2771 

MISSISSIPPI  RIVER 
TRANS.  CORP. 

CITY  OF  AUGUSTA 

06-15-95 

G-S 

230 

N 

05-16-95 

INDEF. 

ST95-2772 

MISSISSIPPI  RIVER 
TRANS.  CORP. 

HARCROS  PIG- 
MENTS. INC. 

06-15-95 

G-S 

165 

N 

05-16-95 

INDEF. 

ST95-2773 

MISSISSIPPI  RIVER 
TRANS.  CORP. 

LA  ROCHE  INDUS- 
TRIES. INC. 

06-15-95 

G-S 

120 

N 

05-16-95 

INDEF. 

ST95-2774 

MISSISSIPPI  RIVER 
TRANS.  CORP. 

STERLING  STEEL 
FOUNDRY. 

06-15-95 

G-S 

9 

N 

05-16-95 

INDEF. 

ST95-2775 

MISSISSIPPI  RIVER 
TRANS.  CORP. 

CITY  OF  DES  ARC  .. 

06-15-95 

G-S 

129 

N 

05-16-95 

INDEF. 

ST95-2776 

MISSISSIPPI  RIVER 
TRANS.  CORP. 

VILLAGE  OF  DUPO  . 

06-15-95 

Q-S 

264 

N 

05-16-95 

INDEF. 

ST95-2777 

MISSISSIPPI  RIVER 
TRANS.  CORP. 

CITY  OF  POTOSI  .... 

06-15-95 

G-S 

516 

N 

05-16-95 

INDEF. 

.       ST95-2778 

MISSISSIPPI  RIVER 
TRANS.  CORP. 

LACLEDE  STEEL 
CO.. 

06-15-95 

G-S 

2.000 

N 

05-16-95 

• 

INDEF. 

ST95-2779 

MISSISSIPPI  RIVER 
TRANS.  CORP. 

CITY  OF  WATER- 
LOO. 

06-15-95 

Q-S 

504 

N 

05-16-95 

INDEF. 

ST95-2780 

MISSISSIPPI  RIVER 
TRANS.  CORP. 

GENERAL  CHEMI- 
CAL CORP. 

06-15-95 

Q-S 

58 

N 

05-16-95 

INDEF. 

ST95-2781 

MISSISSIPPI  RIVER 
TRANS.  CORP. 

SPECTRULITE 
CONSORTIUM. 
INC. 

AMERICAN  STEEL 

06-15-95 

Q-S 

314 

N 

05-16-95 

INDEF. 

ST95-2782 

MISSISSIPPI  RIVER 

06-15-95 

Q-S. 

174 

N 

05-16-95 

INDEF. 

TRANS.  CORP. 

FOUNDRIES. 

ST95-2783 

MISSISSIPPI  RIVER 
TRANS.  CORP. 

CITY  OF  BISMARCK 

06-15-95 

Q-S 

159 

N 

05-16-95 

INDEF. 

ST95-2784 

MISSISSIPPI  RIVER 
TRANS.  CORP. 

CERRO  COPPER 
PRODUCTS  CO. 

06-15-95 

G-S 

363 

N 

05-16-95 

INDEF. 

ST95-2785 

MISSISSIPPI  RIVER 
TRANS.  CORP. 

ASSOCIATED  NAT- 
URAL GAS  CO. 

06-15-95 

Q-S 

53? 

N 

05-16-95 

INDEF. 

ST95-2786 

MISSISSIPPI  RIVER 
TRANS.  CORP. 

ARNOLD  MUFFLER 
CO. 

06-15-95 

G-S 

2 

N 

05-16-95 

INDEF. 

ST95-2787 

MISSISSIPPI  RIVER 
TRANS.  CORP. 

CITY  OF  HAZEN 

06-15-95 

G-S 

160 

N 

05-16-95 

INDEF. 

SJ95-2788 

MISSISSIPPI  RIVER 
TRANS.  CORP. 

MISSISSIPPI  LIME 
CO 

06-15-95 

G-S 

eo5 

N 

05-16-95 

INDEF. 

ST95-2789 

MISSISSIPPI  RIVER 
TRANS.  CORP. 

CITY  OF  CHESTER  . 

06-15-95 

G-S 

586 

N 

05-16-95 

INDEF. 

ST96-2790 

MISSISSIPPI  RIVER 
TRANS.  CORP. 

NATURAL  GAS  IM- 
PROVEMENT DIS- 
TRICT. 

06-15-95 

G-S 

115 

N 

05-16-95 

INDEF. 

ST96-2791 

MISSISSIPPI  RIVER 
TRANS.  CORP. 

NESCO  STEEL 
BARREL  CO. 

06-15-95 

G-S 

17 

N 

05-16-95 

INDEF. 

ST95-2792 

MISSISSIPPI  RIVER 
TRANS.  CORP. 

NATIONAL  STEEL 
CORP. 

06-15-95 

G-S 

4.223 

N 

05-16-95 

INDEF. 

Dodttl 
No.' 


Transporter/seller 


ST95-2793 

ST95-2T94 

ST95-2795 
ST95-2796 

ll 
ST95-2797 

ST95-2798 
ST95-2799 
ST95-2800 
ST95-2801 

ST95-2802 

ST95-^803 

ST95-2804 

ST95-2805 

ST95-2806 

ST95-2807 

ST95-2808 

ST95-2809 

ST95-2810 

ST95-2811 

ST95-2812 

ST95-2813 

ST95-2814 

ST95-a815 

ST95-2816 

ST95f817 

|l 
ST95-2818 

ST95-2819 

ST95-2820 

ST95-2821 
ST95-2822 
ST95-2823 


MISSISSIPPI  RIVER 
TRANS.  CORP. 

MISSISSIPPI  RIVER 
TRANS.  CORP. 

ANR  PIPEUNE  CO  .. 

ANR  PIPEUNE  CO  .. 


Recipient 


Date  filed 


JMI 


JEFFERSON 

SMURFIT  CORP. 
DOE  RUN  CO 


ANR  PIPEUNE  CO 

ANR  PIPEUNE  CO  .. 

ANR  PIPEUNE  CO  .. 

ANR  PIPEUNE  CO  .. 

TENNESSEE  GAS 
PIPEUNE  CO. 

TENNESSEE  GAS 
PIPEUNE  CO. 

TENNESSEE  GAS 

PIPEUNE  CO. 
W1LUST0N  BASIN 

INT.  P/L  CO. 
WILUSTON  BASIN 

INT.  P/L  CO. 
WILUSTON  BASIN 

INT.  P/L  CO. 
WILUSTON  BASJN 

INT.  P/L  CO. 
WILLISTON  BASIN 

INT.  P/L  CO. 
WILUSTON  BASIN 

INT.  P/L  CO. 
WILUSTON  BASIN 

INT.  P/L  CO. 
WILUSTON  BASIN 

INT.  P/L  CO. 
WILUSTON  BASIN 

INT.  P/L  CO. 
WILLISTON  BASIN 

INT.  P/L  CO. 
WILUSTON  BASIN 

INT.  P/L  CO. 
TENNESSEE  GAS 

PIPEUNE  CO. 
KERN  RIVER  GAS 

TRANSMISSION 

CO. 
NATIONAL  FUEL 

GAS  SUPPLY 

CORP. 
NATIONAL  FUEL 

GAS  SUPPLY 

CORP. 
NATIONAL  FUEL 

GAS  SUPPLY 

CORP. 
NATIONAL  FUEL 

GAS  SUPPLY 

CORP. 
CNG  TRANS- 
MISSION CORP. 
SABINE  PIPE  UNE 

CO. 
K  N  INTERSTATE 

GAS  TRANS.  CO. 


HUNT  OIL  CO 

INDECK-CORINTH 
LTD  PARTNER- 
SHIP. 
AMERICAN 
CENTRAL  GAS 
CO. 
CMS  NOMECO  OIL 

&  GAS  CO. 
UNION  PACIFIC 

FUELS  INC. 
WICKFORD  EN- 
ERGY MKTG. 
CONNECTICUT 
NATURAL  GAS 
CORP. 
ORYX  GAS  MAR- 
KETING UMITED 
PART. 
TECO  GAS  MAR- 
KETING CO. 
KOCH  GAS  SERV- 
ICES CO. 
KOCH  GAS  SERV- 
ICES CO. 
KOCH  GAS  SERV- 
ICES CO. 
KOCH  GAS  SERV- 
ICES CO. 
KOCH  GAS  SERV- 
ICES CO. 
KOCH  GAS  SERV- 
ICES CO. 
KOCH  GAS  SERV- 
ICES CO. 
KOCH  GAS  SERV- 
ICES CO. 
KOCH  GAS  SERV- 
ICES CO. 
KOCH  GAS  SERV- 
ICES CO. 
WBI  GAS  SERVICES 

CO. 
TECO  GAS  MAR- 
KETING CO. 
NEVADA  POWER 
CO. 

NATIONAL  FUEL 
RESOURCES,  INC. 

NORTH  AMERICAN 
ENERGY.  INC. 

ELUSBURG-LEIDY 
NORTHEAST  HUB 
CO. 

ELUSBURG-LEIDY 
NORTHEAST  HUB 
CO. 

TRW  VALVE  DIVI- 
SION. 

PINNACLE  ENERGY 
CO. 

LOUISIANA  LAND 
AND  EXPLO- 
RATION CO. 


Part  284 
sut)part 


Est  max. 
daily  quan- 
tity^ 


06-15-95 

06-15-95 

06-16-95 
06-16-95 

06-16-95 

06-16-95 
06-16-95 
06-16-95 
06-19-95 

06-19-95 

06-19-95 

06-19-95 

06-19-95 

06-19-95 

06-19-95 

06-19-95 

06-19-95 

06-19-95 

06-19-95 

06-19-95 

06-19-95 

06-19-95 

06-20-95 

06-21-95 


Q-S 

G-S 

G-S 
Gr-S 

G-S 

G-S 
G-S 
G-S 
G-S 

Q-S 

Q-S 

Q-S 

Q-S 

G-S 

Q-S 

Q-S 

Q-S 

G-S 

Q-S 

G-S 

G-S 

G-S 

Q-S 

G-S 


06-21-95 

06-21-95 

06-21-95 

06-21-95 

06-21-95 
06-22-95 
06-22-95 


B 

Q-S 

Q-S 

G-S 

G-S 
Q-S 
Q-S 


13 

235 

N/A 
N/A 


164 

N/A 

N/A 

N/A 

13.884 


Afl. 
Y/A/ 
N3 


Rate 
sch. 


Dale  com- 
menced 


70.000 
30,000 
30.000 
30.000 
30.000 
30,000 
30.000 
30.000 
30,000 
30.000 
30.000 
200.000 
4 
20,000 

35,000 

10.000 

100,000 

100.000 


N 

N 
N 
N 
N 

N 

N 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

N 

N 

A 

N 

A 

A 


3.000 
30.000 
15.000 


Proiected 

temnnation 

date 


05-16-95 

05-16-95 

05-01-95 
05-13-95 

05-01-95 

05-02-95 
05-09-95 
05-01-95 
06-01-95 

06-01-95 

06-01-95 

05-19-95 

05-19-95 

05-1 9-« 

05-19-95 

05-19-95 

05-19-95 

05-19-95 

05-19-95 

05-19-95 

05-19-95 

05-19-95 

05-01-95 

06-01-95 

06-01-94 

11-30-94 


05-01-95 


05-01-95 

06-15-95 
06-01-95 
06-01-95 


INDEF. 

INDEF. 

INDEF. 
INDEF. 

INDEF. 

INDEF. 
INDEF. 
INDEF. 
INDEF. 

INDEF. 

INDEF. 

04-30-07 

04-30-97 

04-30-97 

04-30-97 

04-30-97 

04-30-97 

04-36-97 

04-30-97 

04-30-97 

04-30-97 

05-14-97 

INDEF. 

8-31-95 

05-31-14 

7-11-04 

05-01-05 

05-01-05 


7-31-95 

INDEF. 

INDEF. 
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Doctot 
No.' 

Transporter/seller 

Recipient 

Date  filed 

Part  284 
subpart 

Est  max. 
dailyr  quan- 

Aff. 
Y/A/ 
N3 

Rate 
sch. 

Datecom- 

Projected 

temwiation 

date 

ST95-2824 

VALERO  TRANS- 
MISSKDN.  LP. 

KOCH  GATEWAY 
PIPEUNE  CO. 

06-23-95 

C 

10,000 

N 

1 

06-01-95 

INDEF. 

ST96-5825 

VALERO  TRANS- 
MISSION, LP. 

EL  PASO  NATURAL 
GAS  CO.  ET  AL 

06-23-95 

C 

10.000 

N 

1 

06-01-95 

INDEF. 

ST95-2826 

TEXAS  EASTERN 
TRANSMISSION 
CORP. 

UNITED  CITIES  GAS 
CO. 

06-23-95 

G-S 

3,500 

N 

F 

06-01-95 

INDEF. 

ST9&-2827 

WILLISTON  BASIN 
INT.  P/L  CO. 

KOCH  GAS  SERV- 
ICES CO. 

06-23-95 

G-S 

30.000 

A 

1 

05-25-95 

04-30-97 

ST95-2828 

WILLISTON  BASIN 
INT.  P/L  CO. 

KOCH  GAS  SERV- 
ICES CO. 

06-23-95 

G-S 

30.000 

A 

1 

05-25-95 

04-30-97 

ST95-2829 

WILLISTON  BASIN 
INT.  P/L  CO. 

KOCH  GAS  SERV- 
ICES CO. 

06-23-95 

G-S 

30.000 

A 

1 

Ofr-25-95 

04-30-97 

ST9&-2830 

WILLISTON  BASIN 
INT.  P/L  CO. 

KOCH  GAS  SERV- 
ICES CO. 

06-23-95 

G-S 

30,000 

A 

1 

05-25-95 

04-30-97 

ST95-2831 

WILLISTON  BASIN 
INT.  P/L  CO. 

KOCH  GAS  SERV- 
ICES CO. 

06-23-96 

G-S 

30,000 

A 

1 

05-25-95 

04-30-97 

ST95-2832 

WILUSTON  BASIN 
INT.  P/L  CO. 

KOCH  GAS  SERV- 
ICES CO. 

06-23-96 

G-S 

30.000 

A 

1 

05-25-96 

04-30-97 

ST95-2833 

WILLISTON  BASIN 
INT.  P/L  CO. 

KOCH  GAS  SERV- 
ICES CO. 

06-23-95 

G-S 

30,000 

A 

1 

05-2S-95 

04-30-97 

ST95-2834 

WILUSTON  BASIN 
INT.  P/L  CO. 

KOCH  GAS  SERV- 
ICES CO. 

06-23-95 

G-S 

30.000 

A 

1 

.05-25-95 

04-30-97 

ST95-2835 

TRANSWESTERN 
PIPELINE  CO.. 

MOBIL  NATURAL 
GAS.  INC. 

06-26-95 

G-S 

3.800 

N 

06-01-95 

06-30-95 

ST9&-2836 

TRANSWESTERN 

TRISTAR  GAS  MAR- 

06-26-95 

B 

10.000 

N 

06-01-95 

8-31-95 

PIPELINE  CO. 

KETING  CO. 

ST95-2837 

TRANSWESTERN 
PIPEUNE  CO. 

PENNUNION  EN- 
ERGY SERVICES. 
LLC. 

06-26-95 

G-S 

10.000 

N 

06-01-95 

06-30-95 

ST95-2fi38 

TRANSWESTERN 
PIPEUNE  CO. 

NGC  TRANSPOR- 
TATION. INC. 

06-26-95 

G-S 

35,000 

N 

06-01-95 

06-30-95 

ST95-2839 

TRANSWESTERN 
PIPEUNE  CO. 

PHILUPS  GAS  MAR- 
KfcllNGCO. 

06-26-95 

G-S 

10.000 

N 

06-01-95 

06-30-95 

ST95-2840 

TRANSWESTERN 
PIPEUNE  CO. 

ASSOCIATED  GAS 
SERVICES.  INC. 

06-26-95 

G-S 

9,300 

N 

06-01-95 

06-30-95 

ST95-2841 

TRANSWESTERN 
PIPEUNE  CO. 

NATIONAL  GAS  & 
ELECTRIC  LP. 

06-26-95 

G-S 

5.000 

N 

06-01-95 

06-30-95 

ST95-2842 

TRANSWESTERN 
PIPEUNE  CO. 

VASTAR  GAS  MAR- 
KETING. INC. 

06-26-95 

B 

10,000 

N 

06-01-95 

06-30-95 

ST95-2843 

TRANSWESTERN 
PIPEUNE  CO. 

VASTAR  GAS  MAR- 
KETING, INC. 

06-26-95 

B 

30,000 

N 

06-01-95 

06-30-95 

ST95-2844 

TRANSWESTERN 
PIPEUNE  CO. 

NGC  TRANSPOR- 
TATION INC. 

06-26-95 

G-S 

10.000 

N 

06-01-95 

06-30-95 

ST9&-2845 

TRANSWESTERN 
PIPEUNE  CO. 

AMOCO  ENERGY 
TRADING  CORP. 

06-26-95 

G-S 

12,000 

N 

06-01-95 

06-30-95 

ST95-2846 

TRANSWESTERN 
PIPEUNE  CO. 

AQUILA  ENERGY 
MARKETING 
CORP. 

06-26-95 

G-S 

10,000 

N 

06-01-95 

06-30-95 

ST95-2847 

TRANSWESTERN 
PIPEUNE  CO. 

TRISTAR  GAS  MAR- 
KETING CO. 

06-26-95 

B 

10.000 

N     - 

06-01-95 

06-30-95 

ST95-2848 

TRANSWESTERN 
PIPEUNE  CO. 

TRISTAR  GAS  MAR- 
KETING CO. 

06-26-95 

B 

10.000 

N 

06-01-95 

06-30-95 

ST95-2849 

NORAM  GAS 

TRANSMISSION 

CO. 
CONSUMERS 

AES/SHADY  POINT. 
INC. 

06-26-95 

G-S 

300 

N 

1 

09-01-93 

INDEF. 

ST95-2850 

MICHIGAN  GAS 

06-26-95 

Gr-HT 

12.000 

Y 

1 

06-16-95 

INDEF. 

POWER  CO. 

STORAGE  CO,  ET 
AL 
CONSUMERS 

ST95-2851 

MICHIGAN  GAS 

06-26-95 

B 

12.000 

Y 

1 

06-16-95 

INDEF. 

STORAGE  CO. 

POWER  CO. 

ST96-2852 

VALERO  TRANS- 
MISSION. LP. 

NATURAL  GAS 
PIPEUNE  CO  OF 
AMERICA. 

06-27-95 

C 

20.000 

N 

1 

06-01-95 

06-01-96 

ST95-2853 

EL  PASO  NATURAL 
GAS  CO. 

RICHARDSON 
PRODUCTS  II, 
LTD. 

06-27-95 

G-S 

50,000 

N 

1 

05-01-«5 

INDEF. 

ST95-2854 

COLORADO  INTER- 
STATE GAS  CO. 

RAMPART  GAS 
SERVICES,  INC. 

06-27-95 

G-S 

2.295 

N 

F 

06-01-95 

07-03-95 

ST95-2855 

EL  PASO  NATURAL 
GAS  CO. 

FINA  NATURAL  GAS 
CO. 

06-27-95 

G-S 

77.250 

N 

1 

05-01-95 

INDEF. 

Docket 
No.' 


ST95-2856 
STt5-2857 


Transporter/seller 


ST95-2858 
ST95-2859 
ST95-2860 

ST95-2861 

ST9&-2862 

ST95-2863 

ST95-^864 
ST95-2865 

ST95-2866 

|l 

ST95-2867 
ST95-2868 
ST95-2869 
ST95-2870 
ST95-2871 
ST95-2872 
ST95-2873 
ST95-2874 

ST95-2875 
ST95-2876 
ST95-2877 
ST95-2878 
ST95-2879 
ST95-2880 
ST9&-2881 
ST95-2882 
ST95-2883 
ST95-2884 
ST95-2885 
ST95-2886 
ST95-2887 


ALGONQUIN  GAS 
TRANSMISSION 
CO. 

TENNESSEE  GAS 
PIPEUNE  CO. 

TENNESSEE  GAS 
PIPEUNE  CO. 

TENNESSEE  GAS 
PIPEUNE  CO. 

MIDWESTERN  GAS 
TRANSMISSION 
CO. 

KERN  RIVER  GAS 
TRANSMISSION 
CO. 

ACADIAN  GAS 
PIPEUNE  SYS- 
TEM. 

NORTHERN  NATU- 
RAL GAS  CO. 

NORTHERN  NATU- 
RAL GAS  CO. 

NORTHERN  NATU- 
RAL GAS  CO. 

NORTHERN  NATU- 
RAL GAS  CO. 

NORTHERN  NATU- 
RAL GAS  CO. 

NORTHERN  NATU- 
RAL GAS  CO. 

SABINE  PIPE  UNE 
CO. 

TENNESSEE  GAS 
PIPEUNE  CO. 

TENNESSEE  GAS 
PIPEUNE  CO. 

TENNESSEE  GAS 
PIPEUNE  CO. 

TENNESSEE  GAS 
PIPEUNE  CO. 

PANHANDLE  EAST- 
ERN PIPE  UNE 
CO. 

TRANSWESTERN 
PIPEUNE  CO. 

TRANSWESTERN 
PIPEUNE  CO. 

TRANSWESTERN 
PIPEUNE  CO. 

TRANSWESTERN 
PIPEUNE  CO. 

TRANSWESTERN 
PIPEUNE  CO. 

TRANSWESTERN 
PIPEUNE  CO. 

TRANSWESTERN 
PIPEUNE  CO. 

TRANSWESTERN 
PIPEUNE  CO. 

TRANSWESTERN 
PIPEUNE  CO. 

COLORADO  INTER- 
STATE GAS  CO. 

COLORADO  INTER- 
STATE GAS  CO. 

MIDCON  TEXAS 
PIPEUNE  CORP.. 

SOUTHERN  NATU- 
RAL GAS  CO. 


Recipient 


BOSTON  EDISON 
CO. 

CENTRAL  HUDSON 
GAS  &  ELECTRIC 
CORP. 

RENAISSANCE  EN- 
ERGY (U.S.)  INC. 

TRANSCO  GAS 
MARKETING  CO. 

SOUTHERN  INDI- 
ANA GAS  & 
ELECTRIC. 

IGI  RESOURCES. 
INC. 

NATURAL  GAS  P/L 
OF  AMERICA,  ET 
AL 

HUTCHINSON  UTIL- 
ITIES COMMIS- 
SK)N. 

CIBOLA  CORP 


Date  filed 


Part  284 
subpart 


Est.  rnax. 

daily  quan- 

tity2 


Aff. 
Y/A/ 
N3 


Rate 

9CK 


ARMOUR  SWIFT- 
ECKRICH.  INC. 

HIGHLANDS  GATH- 
ERING &  PROC- 
ESSING CO. 

COKINOS  NATURAL 
GAS  CO. 

NATIONAL  GAS  & 
ELECTRIC  LP. 

CONOCO.  INC 

VALLEY  GAS  CO  .... 
TORCH  GAS.  LC 


JOSEPH  ENERGY 
INC. 

ESSEX  COUNTY 
GAS  CO. 

ANADARKO  TRAD- 
ING CO. 

NGC  TRANSPOR- 
TATION INC. 

NGC  TRANSPOR- 
TATION INC. 

NGC  TRANSPOR- 
TATION INC. 

RICHARDSON 
PRODUCTS  CO. 

TECO  GAS  MAR- 
KETING INC. 

MERIDIAN  OIL 
TRADING  INC. 

RICHARDSON 
PRODUCTS  CO. 

COASTAL  GAS 
KMRKETING  CO. 

COASTAL  GAS 
MARKETING  CO. 

WESTERN  GAS  RE- 
SOURCES. INC. 

UTILICORP  EN- 
ERGY SERVICES. 

KOCH  GATEWAY 
PIPEUNE  CO. 

CITY  OF  EDISON  ... 


06-27-95 

06-27-95 

06-27-95 
06-27-95 
06-27-95 


B 

G-S 

G-S 
G-S 
G-S 


06-27-95    G-S 


06-28-95 


06-28-95 

06-28-95 
06-28-95 
06-28-95 

06-28-95 
06-28-95 
06-29-95 
06-29-95 
06-29-95 
06-29-95 
06-29-95 
06-29-95 

06-29-95 
06-29-95 
06-29-95 
06-29-95 
06-29-95 
06-29-95 
06-29-95 
06-29-95 
06r29-95 
06-29-95 
06-29-95 
06-30-95 
06-30-95 


G-S 

G-S 
G-S 
G-S 

G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

C 

G-S 


100 

4.659 

40,000 

4 

3.980 


10.000    N 


N 


20.000 

540.000 

20.060 

195 

50.000 

20.000 

4.700 

100,000 

5,180 

4 

4 

4,069 

242.000 

5.000 

5,000 

5.000 

5.000 

10,000 

5,000 

35,700 

10.000 

10,000 

20.000 

600 

100.000 

116 


N 

N 

N 
N 
N 

N 
N 
N 
N 
N 
N 
N 
N 

N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 


Date  com- 
menced 


F 
F 
F 
F 
F 

F 

F 

F 

F 

F 

F 

F 

F 

F 

F 

I 

I 

F 


Projected 

termination 

date 


06-01-95 

06-01-95 

06-02-95 
06-01-95 
06-01-95 

06-11-95 

04-01-95 

06-05-95 

04-22-95 
06-01-95 
06-01-95 

06-01-95 
06-01-95 
02-01-95 
06-01-95 
06-01-95 
06-01-95 
06-01-95 
06-01-96 


06-30-95 

INDEF. 

INDEF. 
INDEF. 
INDEF. 

INDEF. 

03-30-96 

INDEF. 

04-30-95 
10-31-97 
INDEF. 

INDEF. 

07-31-95 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

11-30-95 


06-10-95 

06-12-95 

06-13-95 

06-17-95 

06-09-95 

06-09-95 

06-07-95 

06-30-96 

06-01-95 

08-31-95 

06-01-95 

02-29-00 

06-01-95 

05-31-01 

06-01-95 

10-31-95 

06-01-95 

07-31-95 

06-01-95 

05-31-96 

06-01-95 

INDEF. 

06-01-95 

INDEF. 

06-03-95 

10-31-96 

JMI 
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Docket 
No.' 


Transporter/seHef 


ST95-2888 

ST95-2889 
ST95-2890 
ST95-2891 
ST95-2892 
ST95-2893 

ST9&-2894 

ST96-2896 

/ 

ST95-2896 
ST9&-2897 
ST96-2898 
ST95-2899 
ST95-2900 
ST95-2901 

ST96-2902 

ST95-2903 

ST95-2904 

ST95-2905 

ST95-2906 

ST95-2907 

ST9S-2908 

ST95-2909 

ST95-2910 
ST95-2911 
ST95-2912 
ST9S-2913 
ST96-2914 
ST95-2915 
ST95-2916 


CARNEGIE  INTER- 
STATE PIPEUNE 
CO. 

NATURAL  GAS  P/L 
CO.  OF  AMERICA. 

NATURAL  GAS  P/L 
CO.  OF  AMERICA. 

NATURAL  GAS  P/L 
CO.  OF  AMERICA. 

NATURAL  GAS  P/L 
CO.  OF  AMERICA. 

GREAT  LAKES  GAS 
TRANS.  LP. 

GREAT  LAKES  GAS 
TRANS.  LP. 

MIDWESTERN  GAS 
TRANSMISSION 
CO. 
TENNESSEE  GAS 

PIPEUNE  CO. 
TENNESSEE  GAS 

PIPELINE  CO. 
WILUSTON  BASIN 

INT.  P/L  CO. 
WILLISTON  BASIN 

INT.  P/L  CO. 
WILUSTON  BASIN 

INT.  P/L  CO. 
FLORIDA  GAS 
TRANSMISSION 
CO. 
FLORIDA  GAS 
TRANSMISSION 
CO. 
FLORIDA  GAS 
TRANSMISSION 
CO. 
FLORIDA  GAS 
TRANSMISSION 
CO. 
FLORIDA  GAS 
TRANSMISSION 
CO. 
FLORIDA  GAS 
TRANSMISSION 
CO. 
IROQUOIS  GAS 
TRANSMISSION 
SYSTEM. 
IROQUOIS  GAS 
TRANSMISSION 
SYSTEM. 
IROQUOIS  GAS 
TRANSMISSION 
SYSTEM. 
SOUTHERN  NATU- 
RAL GAS  CO. 
SOUTHERN  NATU- 
RAL GAS  CO. 
SOUTHERN  NATU- 
RAL GAS  CO. 
SOUTHERN  NATU- 
RAL GAS  CO. 
SOUTHERN  NATU- 
RAL GAS  CO. 
SOUTHERN  NATU- 
RAL GAS  CO. 
SOUTHERN  NATU- 
RAL GAS  CO. 


Recipient 


CHAMPION  AGATE 
CO..  INC. 

ENERGY  SOURCE. 
INC. 

DELHI  GAS  PIPE- 
UNE CORP. 

COAST  ENERGY 
GROUP.  INC. 

AMERICAN  HUN- 
TER ENERGY. 

WESTCOAST  GAS 
SERVICES  (USA). 
INC. 

KIMBALL/TRIPPE 
ENERGY  ASSOCI- 
ATES. 

ILUNOIS  POWER 
CO. 

YANKEE  GAS 
SERVICES  CO. 

BERKSHIRE  GAS 
CO. 

INTERENERGY  RE- 
SOURCES CORP. 

CENEX.  INC 

KOCH  GAS  SERV- 
ICES CO. 

TEXACO  GAS  MAR- 
KETING. INC. 

NGC  TRANSPOR- 
TATION, INC. 

NFH  MANAGEMENT 
CORP. 

PENNUNION  EN- 
ERGY SERVICES. 
LLC. 

UNK>N  OIL  CO.  OF 
CAUFORNIA. 

MARATHON  OIL  CO 


STAMPGAS  U.S. 
INC. 

KOCH  GAS  SERV- 
ICES CO. 

MOBIL  NATURAL 
GAS  INC. 


CITY  OF  CAIRO  . 

CITY  OF 
ADAIRSVILLE. 

CITY  OF  GRANT- 
VILLE. 

CITY  OF  MONTI- 
CELLO. 

CITY  OF  CAIRO  . 

CITY  OF  MONTI- 
CELLO. 

CITY  OF 
EATONTON. 


Date  filed 


Part  284 
sutipart 


06-30-96 

06-30-96 
06-30-96 
06-30-96 
06-30-96 
06-30-96 

06-30-95 

06-30-96 

06-30-95 
06-30-95 
06-3O-«5 
06-30-96 
06-30-96 
06-30-96 

06-30-95 

0&-30-95 

06-30-95 

06-30-95 

06-30-95 

06-30-95 

06-30-95 

06-30-95 

06-30-95 
06-30-95 
06-30-95 
06-30-96 
06-30-96 
06-30-95 
06-30-96 


G-S 

G-S 
G-S 
G-S 
G-S 
G-S 

G-S 

G-S 

G-S 
G-S 
G-S 
G-S 
G-S 
G-S 

G-S 

G-S 

G-S 

6-S 

G-S 

G-S 

G-S 

G-S 

G-S 
G-S 
6-S 
G-S 
G-S 
G-S 
G-S 


EsL  max. 

daily  quan- 

tity2 


Aff. 

Y/A/ 

N3 


200 

100.000 

10.000 

8.064 

1.000 

50.000 

5.000 

40.000 

0 

10.250 
3.728 
164.500 
10.000 
40.000 
75,000 

30.000 

161 

25.000 

60.000 

20,000 

100.000 

30.000 

50.000 

818 
126 
284 
255 
65 
666 
1.936 


N 
N 
N 
N 
N 

N 

N 

N 
N 
A 
A 
A 
N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
N 
N 
N 
N 
N 
N 


Rate 
sch. 


Dale  com- 
menced 


Projected 

termination 

date 
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02-01-95 

06-01-95 
06-07-95 
06-01-96 
06-03-96 
06-01-96 

06-01-96 

06-09-95 

06-01-96 
06-01-96 
0&-01-95 
06-01-95 
06-01-95 
06-03-96 

06-02-96 

06-03-96 

06-01-96 

06-01-95 

06-03-95 


INDEF. 

INDEF. 

INDEF. 

06-30-96 

11-30-00 

07-31-95 

12-31-95 

INDEF. 

INDEF. 

INDEF. 

05-31-97 

05-31-97 

05-31-97 

INDEF. 

06-30-96 

02-28-15 

INDEF. 

INDEF. 

INDEF. 


06-01-96    INDEF 


06-20-96 

06-01-95 

06-02-«5 
06-01-96 
06-03-95 
06-01-05 
06-02-96 
06-03-95 
06-01-95 


INDEF. 

INDEF. 

10-31-96 
10-31-95 
10-31-96 
10-31-96 
10-31-96 
10-31-95 
10-31-96 


Docket 
No.' 


ST95-2917 

ST95-2918 

ST95-2919 

S're5-2920 

ST95-2921 

ST95-2922 

ST95-2923 

ST95-2924 

ST96-2925 

ST95-2926 

ST95-2927 

ST95-2928 

ST95-2929 

ST96-2930 

ST95-2931 

ST95-2932 

ST96-2933 

ST95-2934 


Transporter/seller 


SOUTHERN  NATU- 
RAL GAS  CO. 

SOUTHERN  NATU- 
RAL GAS  CO. 

SOUTHERN  NATU- 
RAL GAS  CO. 

SOUTHERN  NATU- 
RAL GAS  CO. 

SOUTHERN  NATU- 
RAL GAS  CO. 

SOUTHERN  NATU- 
RAL GAS  CO. 

SOUTHERN  NATU- 
RAL GAS  CO. 

SOUTHERN  NATU- 
RAL GAS  CO. 

SOUTHERN  NATU- 
RAL GAS  CO. 

SOUTHERN  NATU- 
RAL GAS  (X). 

SOUTHERN  NATU- 
RAL GAS  CO. 

SOUTHERN  NATU- 
RAL GAS  CO. 

SOUTHERN  NATU- 
RAL GAS  CO. 

SOUTHERN  NATU- 
RAL GAS  CO. 

SOUTHERN  NATU- 
RAL GAS  CO. 

SOUTHERN  NATU- 
RAL GAS  CO. 

SOUTHERN  NATU- 
RAL GAS  CO. 

SOUTHERN  NATU- 
RAL GAS  CO.  ^ 


Recipient 


CITY  OF  MEIGS  

CITY  OF  BLAKELY  .. 

CITY  OF  VIENNA  .... 

CITY  OF  NASH- 
VILLE. 
CITY  OF  CAMILLA  .. 

aVf  OF  DOERUN  .. 

CITY  OF 

DONALSONVILLE. 
CITY  OF  SPARTA  ... 

CITY  OF  OCILLA 

CITY  OF  UNADILLA 

CITY  OF  MILLEN 


Date  filed 


CITY  OF 

HOGANSVILLE. 
CITY  OF  COCHRAN 

CITY  OF  LUMPKIN  .. 

CITY  OF  WOOD- 
LAND. 
CITY  OF  COLQUITT 

aTY  OF  EDISON  .... 

CITY  OF 
DONALSONVILLE. 


06-30-95 
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06-04-95 
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06-01-96 

06-01-96 

06-01-95 

06-01-95 
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06-02-95 
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Proved 
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'NOTICE  OF  TRANSACTIONS  DOES  NOT  CONSTITUTE  A  DETERMINATION  THAT  FILINGS  COMPLY  WITH  COMMISSION  REGULA- 
TIONS IN  ACCORDANCE  WITH  ORDER  NO.  436  (FINAL  RULE  AND  NOTICE  REQUESTING  SUPPLEMENTAL  COMMENTS.  50  FR  42372. 
10^10/86). 

2  ESTIMATED  MAXIMUM  DAILY  VOLUMES  INCLUDES  VOLUMES  REPORTED  BY  THE  FIUNG  COMPANY  IN  MMBTU.  MCF  AND  DT. 

3AFFIUATI0N  OF  REPORTING  COMPANY  TO  ENTITIES  INVOLVED  IN  THE  TRANSACTION.  A  "Y"  INDICATES  AFFILIATION.  AN  "A"  IN- 
DICATES MARKETING  AFFIUATION.  AND  A  "N"  INDICATES  NO  AFFIUATION. 


IFR  Doc.  95-18547  Filed  7-27-95;  8:45  am) 
aiuiNO  CODE  enr-oi-p 

[Docket  No.  CP95-61 5-000,  «t  aL] 

Mississippi  River  Transmission 
Corporation,  et  ai.;  Natural  Gas 
Certificate  Filings 

July  20, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Mississippi  River  Transmission 
Corporation 

[Docket  No.  CP95-61 5-000) 

Take  notice  that  on  July  13. 1995, 
Mississippi  River  Transmission 
Corporation  (MRT).  9900  Clayton  Road. 
St.  Louis.  Missouri  63124.  filed  in 
Docket  No.  CP95-615-000  a  request 
pursuant  to  Sections  157.205  and 
157.211  of  the  Commission's 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.211)  for 


authorization  to  install  a  sales  tap  to 
provide  natural  gas  transportation 
service  to  the  American  Refining  Group 
(ARG).  imder  MRT's  blanket  certificate 
issued  in  Docket  No.  CP82-489-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  pubUc 
inspection. 

MRT  proposes  to  install 
approximately  2.300  feet  of  2-inch  pipe, 
a  measuring  and  regiilating  station,  and 
related  facilities  and  equipment.  The 
proposed  sales  tap  will  interconnect 
with  MRT's  Alton  Loop  East  in  Section 
10.  Township  4  North,  Range  9  West. 
Madison  County,  Illinois  and  requires 
the  purchase  of  right-of-way.  ARG 
requested  this  delivery  for  its  fuel  oil 
refining  plant  in  Madison  County.  MRT 
states  that  it  will  dehver  an  estimated 
400  MMBtu  of  natural  gas  on  a  peak  day 
and  an  estimated  80,000  MMBtu  on  an 
annual  basis  at  the  proposed  sales  tap. 


MRT  is  authorized  to  transport  gas  for 
ARG  pursuant  to  its  blanket 
transportation  certificate  issued  in 
Docket  No.  CP89-1 121-000.  MRT  states 
that  the  proposed  facilities  will  cost 
$81,000  and  MRT  Energy  Marketing 
Company,  the  marketing  company 
which  has  contracted  to  provide  service 
to  ARG.  will  reimburse  MRT  for  the 
cost. 

MRT  states  that  this  additional  sales 
tap  is  not  prohibited  in  its  existing 
FERC  Gas  Tariff,  that  there  is  sufficient 
capacity  to  accomplish  the  proposed 
deliveries  without  detriment  or 
disadvantage  to  other  customers,  and  it 
is  not  expected  to  affect  MRT's  system- 
wide  peak  day  deliveries. 

Comment  date:  September  5, 1995.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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2.  Granite  State  Gas  Traumissioii,  Inc. 

(Docket  No.  CP9S-616-000i 

Take  notice  that  on  July  14. 1995. 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State).  300  Friberg  Parinray. 
Westborough,  Massachusetts  01581. 
filed  in  Docket  No.  CP95-616-000  a 
request  pursuant  to  Sections  157.205 
and  157.212  of  the  Conunission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.212)  for 
authorization  to  add  a  new  dehvery 
point  in  Old  Orchard,  Maine,  for 
dehveries  to  its  affiliate  distributor. 
Northern  Utilities,  Inc.  (Northern 
Utilities).  Granite  State  makes  such 
request,  under  its  blanket  certificate 
issued  in  Docket  No.  CP82-515-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Granite  State  inoicates  that  it  will 
install  a  new  delivery  point  on  its 
existing  transmission  line,  within  its 
existing  right-of-way  at  Cascade  Road, 
Old  Orchard,  Maine.  It  has  been  averred 
that  this  proposal  will  provide  service  to 
several  new  customers,  who  have  an 
estimated  annual  consumption  of 
29,898  Mcf.  It  is  stated  that  the  new 
delivery  point  is  estimated  to  cost 
$30,755,  which  Granite  State  wiU  be 
reimbursed  for  by  Northern  Utilities. 

It  is  further  stated  that  the  total 
volmnes  which  Granite  State  is 
authorized  to  deliver  to  Northern 
Utilities,  after  approval  of  this  request 
will  not  exceed  Northern  Utilities 
existing  entitlements.  It  is  also  stated 
that  the  construction  of  the  new 
delivery  point  is  not  prohibited  by 
Granite  State's  existing  tariff  pursuant  to 
which  firm  transportation  deliveries  are 
made  to  Northern  Utilities,  and  that 
deliveries  through  the  new  delivery 
point  will  be  made  without  detriment  or 
disadvantage  to  Granite  State's  other 
customers. 

Comment  date:  September  5, 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Tnmkline  Gas  Company 

[Docket  No.  CP95-619-000J 

Take  notice  that  on  July  14, 1995, 
Tnmkline  Gas  Company  (Tnmkline), 
P.O.  Box  1642.  Houston,  Texas  77251- 
1642.  filed  in  Docket  No.  CP95-619-000 
a  request  pursuant  to  Sections  157.205 
and  157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.211)  for 
authorization  to  operate  a  new  delivery 
point  and  appurtenant  facilities  to 
accommodate  natural  gas  deliveries  to 
the  City  of  Senatobia.  Mississippi 
(Senatobia),  a  local  distributor  of  natural 
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gas  under  the  blanket  certificate  issued 
in  Docket  No.  CP83-84-000,  pursuant  to 
Section  7(c)  of  the  Natural  Gais  Act,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Tnmkline  asserts  that  the  proposed 
delivery  point  is  located  in  Tate  Coimty, 
Mississippi.  Tnmkline  claims  that 
Senatobia  will  utilize  an  existing  meter 
site  located  approximately  2.400  feet 
from  Trunkline's  right-of-way  and 
construct  a  4-inch  pipeline  on  existing 
right-of-way  from  the  meter  site  to  the 
edge  of  Trunkline's  right-of-way. 
Tnmkline  proposes  to  re-tap  an  existing 
2-inch  tap  valve  #82A-101  on  its  26- 
inch  Line  No.  100-1  and  install 
approximately  200  feet  of  2-inch 
pipeline  on  its  existing  right-of-way  to 
connect  with  Senatobia's  Une. 
Tnmkline  states  that  it  will  own, 
operate  and  maintain  the  hot  tap  and 
the  line  up  to  the  Senatobia  pipeline. 
Additionally,  Trunkline  proposes  to 
install,  own  and  operate  the  electronic 
gas  measurement  system  (EGM) 
including  communications  at  the  meter 
site. 

Trunkline  states  that  the  proposed 
delivery  point  will  permit  Trunkline  to 
accommodate  natural  gas  deUveries  of 
10  Mmcf  per  day  of  natural  gas  to 
Senatobia.  Trunkline  estimates  that  the 
cost  of  re-tapping  the  hot  tap,  EGM,  and 
appurtenant  facilities  will  be 
approximately  $55,000. 

Comment  date:  Septembers,  1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  East  Tennessee  Natural  Gas 
Company 

[Docket  No.  CP95-621-000J 

Take  notice  that  on  July  17, 1995,  East 
Tennessee  Natural  Gas  Company  (East 
Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252.  filed  in  Docket  No.  CP95- 
621-000  a  request  piusuant  to  Sections 
157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.216)  for  authorization  to  abandon 
its  Newport  Lateral  and  the  Newport 
Loop  by  sale  to  Jefferson-Cocke  County 
Utility  District  (Jefferson-Cocke)  imder 
East  Teimessee's  blanket  certificate 
issued  in  Docket  No.  CP82-412-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

East  Tennessee  proposes  to  abandon 
its  Newport  Lateral  (12.102  miles  of  6- 
inch  pipeline)  and  the  Newport  Loop 
(0.685  miles  of  6-inch  pipeline)  by  sale 
to  Jefferson-Cocke.  East  'Tennessee  states 
that  Jefferson-Cocke  is  the  only 


customer  served  by  the  facilities 
proposed  to  be  abandoned.  These 
facilities  are  located  in  Jefferson  and 
Cocke  Counties,  Tennessee,  downstream 
of  East  Teimessee's  White  Pine  meter 
station  extending  fi-om  M.P.  3303B- 
101+0.01  and  ending  at  M.P.  3303B- 
104+0.00.  The  Newport  Loop,  which 
parallels  the  Newport  Latend,  is  located 
at  the  French  Broad  River  crossing.  East 
Tennessee  lists  the  cost  of  the  facilities 
proposed  to  be  abandoned  as  $310,074. 
Comment  date:  September  5, 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Northwest  Pipeline  CiN^ration 

[Docket  No.  CP95-625-000I 

Take  notice  that  on  July  18. 1995, 
Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way,  Salt  Lake 
aty,  Utah  84158,  filed  in  Docket  No. 
CP95-625-000  a  request  pursuant  to 
Sections  157.205. 157.211  and  157.216 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205, 
157.211  and  157.216)  for  authorization 
to  remove  and  abandon  existing 
facilities  and  to  construct  and  operate 
upgraded  metering  facilities  at  the 
Kettle  Falls  Meter  Station  located  in 
Spokane  County.  Washington  under 
Northwest's  blaiiiket  certificate  issued  in 
Docket  No.  CP82-433-000  purauant  to 
Section  7  o£4he  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northwest  states  that  the  proposed 
upgraded  meter  station  will  have  a 
design  capacity  of  approximately  30,250 
Dth  per  day  at  a  delivery  pressure  of  360 
psig  and  that  the  proposed  facilities  will 
be  used  to  provide  firm  deliveries  of  up 
to  30,000  Dth  per  day  to  The 
Washington  Water  Power  Company 
(Water  Power)  under  existing 
transportation  agreements. 

Northwest  also  states  that  the  total 
costs  for  removing  and  abandoning  the 
existing  facilities  and  constructing  the 
upgraded  meter  station  are  estimated  to 
be  $438,500,  approximately  $83,753  of 
which  will  be  reimbursed  by  Water 
Power. 

Comment  date:  September  5, 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  K  N  Interstate  Gas  Transmission 
Company 

(Docket  No.  CP95-626-0001 

Take  notice  that  on  July  19. 1995,  K 
N  Interstate  Gas  Transmission  Company 
(K  N  hiterstate),  P.O.  Box  281304, 
Lakewood,  Colorado  80228-8304,  filed 
in  Docket  No.  CP95-626-000  a  request 
pursuant  to  Sections  157.205  and 


157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.212)  for 
approval  to  install  and  operate  six  new 
delivery  taps  for  its  affiliate,  K  N 
Energy,  Inc.,  (K  N),  a  local  distribution 
company,  for  ultimate  sale  to  various 
retail  customers,  imder  K  N  Interstate's 
blanket  certificate  issued  in  Docket  No. 
CP83-1 40-000  and  CP83-1 40-001,  and 
Sdction  7(c)  of  the  Natural  Gas  Act 
(NGA),  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inroection. 

K  N  Interstate  proposes  four  new 
dehvery  taps  to  be  located  in  Frontier, 
Lincoln,  and  Valley  Coimties,  Nebraska. 
K  N  Interstate  states  that  the  proposed 
taps  will  deUver  2. 137, 137,  and  30  Mcf 
on  a  peak  day,  respectively,  and  144, 
8,208,  8,208,  and  990  Mcf  annually, 
respectively.  K  N  estimates  that  these 
taps  will  cost  $400,  $2500,  $2500,  and 
$1,150.  respectively,  to  construct. 

K  N  Interatate  also  proposes  two  new 
delivery  taps  to  be  located  in  Logan 
County.  Colorado  and  Converse  Coimty. 
Wyoming,  respectively.  K  N  Interstate 
states  that  these  proposed  taps  will 
deliver  3  and  5  Mcf  on  a  p>eak  day, 
respectively,  and  202  and  288  Mcf 
annually,  respectively.  K  N  Interstate 
further  estimates  that  these  taps  will 
both  cost  $400  to  construct. 

K  N  Interstate  indicates  that  the 
proposed  facilities  will  not  have  an 
adverse  impact  on  its  existing 
customera.  K  N  Interatate  advises  that 
the  volvunes  of  gas  which  will  be 
delivered  at  the  proposed  taps  will  be 
within  the  current  maximum  daily 
transportation  quantity  set  forth  in  K  N 
Interatate 's  transportation  service 
agreement  with  K  N.  K  N  Interstate 
further  advises  that  the  addition  of  the 
delivery  taps  is  not  prohibited  by  its 
existing  tariff. 

Comment  date:  September  5, 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

-  Standard  Paragraph 

G.  Any  peraon  or  the  Commission's 
staff  may.  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  purauant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  purauant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
pretest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor. 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
vv^thin  30  days  after  the  time  allowed 
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for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  purauant  to  Section  7  of 

the  Natural  Gas  Act. 

Lois  0.  Cashell, 

Secretary. 

[FR  Doa  95-18546  Filed  7-27-95;  8:45  am] 

BMJJNQ  COOf  STIT-ei-P 

[Docket  No.  ER93-465-017] 

Horida  Power  &  Ught  Co.;  Notice  of 
Rling 

July  24,  1995. 

Take  notice  that  on  Jime  23, 1995, 
Florida  Power  &  Light  Company 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  August  7, 1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casbell, 
Secretary. 

(FR  Doc.  95-18539  Filed  7-27-95;  8:45  am] 
BHJJNQ  C006  tnr-oi-M 

[Docket  No.  PR95-15-000] 

Manchester  Pipeline  Corp.;  Notice  of 
Petition  for  Rate  Approval 

July  24. 1995. 

Take  notice  that  on  July  12,  1995, 
Manchester  Pipeline  Corporation 
(Manchester)  filed  purauant  to  section 
284.123(b)(2)  of  the  Conunission's 
regulations,  a  petition  for  rate  approval 
requesting  that  the  Commission  approve 
as  fair  and  equitable,  market-based  rates 
for  firm  and  intemiptible  storage 
services  performed  under  section 
311(a)(2)  of  the  Natural  Gas  PoUcy  Act 
of  1978  (NGPA).  The  rates  for  the 
individual  storage  services  will  be 
negotiated  between  Manchester  and 
various  shippera.  Manchester  does  not 
propose  to  have  established  any 
maximum  or  minimiim  rate  for  any 
generic  service.  Manchester  does, 
however,  intend  to  retain  2.80%  of  the 


injection/withdrawal  volumes  as  an 
allowance  for  compressor  fuel  and 
losses  for  storage  of  natural  gas. 

Manchester's  petition  states  that  it  is 
an  intrastate  natural  gas  pipeline 
company  within  the  meaning  of  section 
2(16)  of  the  NGPA  in  the  State  of 
Oklahoma.  Manchester  owns  storage 
facilities  in  the  State  of  Oklahoma, 
which  are  the  subject  of  this  petition. 
The  storage  fadhties  consist  of  17  Bcf  of 
working  storage  capacity  with  injection 
rates  of  up  to  100  MMcf  per  day  and 
withdrawal  rates  of  up  to  250  MMcf  per 
day.  Facilities  also  include 
approximately  13  miles  of  pipeline 
interconnecting  the  storage  facilities 
with  Oklahoma  Natural  Gas  Company 
and  Williams  Nattiral  Gas  Company, 
nine  injection/withdrawal  wells,  and 
three  compressor  units.  Manchester  is  a 
new  entrant  in  the  storage  market  and 
has  not  previously  offered  Section  311 
services.  Manchester  proposes  to  charge 
market-based  rates  subject  to  refimd 
effective  upon  the  filing  of  this  petition. 

Purauant  to  section  284.123(b](2)(ii). 
if  the  Commission  does  not  act  within 
150  days  of  the  filing  date,  the  market- 
based  negotiated  rates  for  firm  and 
intemiptible  storage  services  will  be 
deemed  to  be  fair  and  equitable  and  not 
in  excess  of  an  amount  which  interatate 
pipelines  would  be  permitted  to  charge 
for  similar  service.  "The  Commission 
may,  prior  to  the  expiration  of  the  150- 
day  period,  extend  the  time  for  action  or 
institute  a  proceeding  to  afford  parties 
an  opportunity  for  written  comments 
and  for  the  oral  presentation  of  views, 
data,  and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  acrordance  with 
Sections  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
on  or  before  August  8.  1995.  The 
petition  for  rate  approval  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection. 
Lois  D.  CasheU. 
Secretary. 

[FR  Doc.  95-18542  Filed  7-27-95;  8:45  ami 
BIUJNQ  COOE  6717-01-U 

[Docket  No.  ER95-1 035-000] 
Nevada  Power  Co.;  Notice  of  Filing 

July  24. 1995. 

Take  notice  that  on  Jime  20, 1995, 
Nevada  Power  Company  tendered  for 
filing  an  amendment  to  its  May  10, 1995 
filing  in  the  above-referenced  Docket. 
The  Docket  provides  for  the  sale  of  firm 
capacity  and  energy  to  the  Colorado    . 
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River  Commission  (CRC).  The 
amendment  requires  the  CRC  to  pay  an 
energy  charge  that  is  at  least  equal  to 
Nevada  Power's  system  incremental  cost 
of  energy. 

Copies  of  this  filing  were  served  on 
CRC  and  the  Nevada  PuUic  Serrice 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene,  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E..  Washington. 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  August  4, 1995.  Protests  will 
he  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Caahell, 
Secretary. 
[FR  Doc.  95-18540  Filed  7-27-95;  8:45  am] 

BHJJNO  COM  (TIT-OI-M 


[Doctot  No.  RP95-391-000] 

Ozark  Gas  Transmission  System; 
Notice  of  Petition  for  Waiver 

July  24,  1995. 

Take  notice  that  on  July  18, 1995, 
Ozark  Gas  Transmission  System  (Ozark) 
filed  a  request  for  waiver  of  the 
requirement  in  Order  No.  563  to  provide 
electronic  file  downloading  of  capacity 
release  data  according  to  Electronic  Data 
Interchange  (ELI)  standards. 

Ozark  states  that  the  exit  fee 
stipulations  between  Ozark  and  its  only 
two  firm  shippers  have  been  approved. 
Ozark  states  that,  as  a  result,  seventy 
days  after  the  Effective  Date  of  the 
stipulations,  it  will  have  no  firm 
shippers  and  there  can  be  no  releases  of 
firm  capacity  on  Ozark.  Ozark  further 
states  that  there  will  he  no  releases  of 
firm  capacity  on  Ozark.  Ozark  further 
states  that  there  will  be  no  benefits  to 
shippers  by  requiring  Ozark  to 
implement  EDI  and  any  costs  associated 
with  the  EDI  standards  on  Ozark  will 
necessarily  outweigh  the  benefits. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Emergency  Commission.  825  North 
Capitol  Street,  N.E.,  Washington.  DC 
20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 


Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  July  31, 1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Caahell, 
Secretory. 

[PR  Doc.  95-18543  Filed  7-27-95;  8:45  am] 
BILUNG  CODE  «717-01-M 


[Project  No.  2643-001] 

PacifiCorp;  Notice  of  Availability  of 
Navigability  Report  for  the  Deschutes 
River,  Request  for  Comments,  and 
Notice  of  Pending  Jurisdictional 
Inquiry 

July  24. 1995. 

PacifiCorp  has  filed  an  application  for 
a  subsequent  ficense  to  continue 
operating  its  Bend  Hydroelectric  Project 
No.  2643.  The  project  is  located  on  the 
Deschutes  River  in  the  City  of  Bend. 
Deschutes  County,  Oregon.  As  part  of  its 
review  of  PacifiCorp 's  relicense 
application,  the  Commission  staff  is 
investigating  the  jiuisdictional  status  of 
the  project  and  has  prepared  a 
navigability  report  for  the  Deschutes 
River.  The  navigability  report  concludes 
that  the  Deschutes  River  is  not  navigable 
in  the  vicinity  of  the  Bend  Project.  If  the 
Commission  accepts  the  staffs 
conclusions  regarding  navigabiUty,  the 
likely  outcome  will  be  a  Commission 
determination  that  the  project  is  not 
required  to  be  Ucensed  pursuant  to 
Section  23(b)(1)  of  the  Federal  Power 
Act  (FPA).  Because  this  determination 
may  affect  the  resolution  of  matters  at 
issue  in  the  relicensing  proceeding,  all 
parties  and  interested  persons  are  being 
given  notice  of  the  pending 
jiuisdictional  inquiry  and  an 
opportimity  to  comment  on  the 
navigability  report.  Comments  may  be 
filed  no  later  than  September  29, 1995. 

Jurisdiction 

The  Commission  recently  explained 
its  Ucensing  jurisdiction  as  follows:  ^ 

Under  the  FPA,  the  Commission  has  two 
types  of  licensing  jurisdiction:  permissive 
and  mandatory.  Permissive  licensing  is 
authorized  rather  than  required,  and  is 


governed  by  Section  4(e)  of  the  FPA. 
Mandatory  licensing  is  governed  by  Section 
23(b)(1)  of  the  FPA,  which  prohibits  the 
unlicensed  construction  and  operation  of 
certain  hydroelectric  projects.  Thus,  it  is 
possible  for  a  vohintaiy  applicant  to  obtain 
a  license  under  Section  4(e)  of  the  FPA  for 
a  project  that  would  not  require  a  license 
under  Section  23(b)(1). 

Under  Section  23(b)(1)  of  the  FPA,  a 
license  is  required  for  a  hydroelectric  project 
if  it:  (1)  is  located  on  "navigable  waters  of  the 
United  States" ;  (2)  occupies  lands  or 
reservations  of  the  United  States;  (3)  uses  the 
siirplus  water  or  water  power  from  a 
government  dam;  or  (4)  is  located  on  a  non- 
navigable  Commerce  Clause  stream,  affects 
the  interests  of  interstate  or  foreign 
commerce,  and  has  undergone  construction 
or  major  modification  after  August  26, 1935.^ 
If  those  conditions  are  not  met.  Section  4(e) 
of  the  FPA  would  permit  licensing  of  a 
hydroelectric  project  in  response  to  a 
voluntary  application  if  the  project  is  located 
on  a  Commerce  Clause  water. 

The  Commission  staff  has  determined 
that  the  Bend  Hydroelectric  Project 
would  not  be  located  on  federal  lands  or 
make  use  of  a  government  dam. 
Therefore,  whether  licensing  is  required 
depends  on  whether  conditions  (1)  or 
(4)  above  are  met. 

Regarding  (4)  above,  the  Commission 
staff  has  concluded  that  the  Bend 
Hydroelectric  Project  is  located  on  a 
non-navigable  Commerce  Clause  stream 
within  the  meaning  of  Section  23(b)(1) 
of  the  FPA.3  Because  the  Bend  Project 
generates  power  for  the  interstate 
electric  grid,  the  project  affects  the 
interests  of  interstate  commerce  within 
the  meaning  of  Section  23(b)(1).'* 
However,  the  project  was  constructed  in 
1913,  and  the  Commission  staff  has 
found  no  evidence  of  any  significant 
construction  or  major  modification  of 
the  project  after  1935. 

Navigability 

In  these  circiunstances,  whether 
licensing  is  required  depends  on 
whether  the  Bend  Hydroelectric  Project 
is  located  on  a  "navigable  river  of  the 
United  States."  The  staffs  navigabiUty 
report  concludes  that  the  Deschutes 
River  is  not  navigable  in  the  vicinity  of 
the  Bend  Hydroelectric  Project.  It  fijids 
that,  although  portions  of  the  Deschutes 
River  are  used  by  recreational  boaters, 
especially  white  water  rafters,  both 
above  and  below  the  project  site,  the 
river  is  not  navigable  in  the  vicinity  of 


I  Swanton  Village,  Vsnnont.  70  FERC 1  61,325  at 
pp.  61,992-93  (1995)  (citations  omitted).  SeeCooley 
V.  FERC,  843  F.2d  1464. 1471  (D.C  Cir.  1988),  cert, 
denied.  109  S.Ct.  327  (1988). 


'  See  Farmington  River  Power  Co.  v.  Federal 
Power  Commission,  455  F.2d  86  (2d  Cir.  1972). 

>The  Deschutes  River  flows  into  the  navigable 
Columbia  River.  It  is  well-settled  that  Commerce 
Clause  streams  include  the  headwaters  and 
tributaries  of  navigable  rivers.  See  70  FERC  1 61,325 
at  p.  61.994. 

*  See  Federal  Power  Commission  v.  Union 
Electric  Co.  ("Taum  Sauk").  381  U.S.  90, 97  (1965). 


the  project.  Popular  areas  for 
recreational  boating  include  the  upper 
Deschutes  River,  fi^m  Wickiup  Dam  to 
the  area  north  of  Bend,  and  the  lower 
Deschutes  River  bom  Pelton  Dam  to  the 
Ctolxunbia  River.  However,  there  are 
large  sections  of  the  river  that  are  not 
used  by  raftera  and  boaters,  including  a 
section  of  about  32  river  miles  in  the 
vidnity  of  the  Bend  Project,  because  of 
low  water  caused  by  irrigation  projects, 
dangers  rapids  and  falls,  and  dams.  The 
staff^s  navigability  report  finds  no 
evidence  that  the  Deschutes  River,  from 
the  project  site  to  the  Columbia  River, 
was  ever  used  or  suitable  for  use  for  the 
transportation  of  persons  or  property  in 
interstate  or  foreign  commerce. 

Comments  are  invited  on  the  staff's 
navigability  report.  U  the  Commission 
accepts  the  staff's  conclusions  regarding 
navigability,  the  likely  outcome  will  be 
a  Clommission  determination  that  the 
Bend  Hydroelectric  Project  is  not 
required  to  he  licensed  under  Section 
23(b)(1)  of  the  FPA. 

Implicatioiu  for  Relicensing 

As  explained  in  the  staff's  draft 
Environmental  Assessment  (EA),  the 
Bend  Hydroelectric  Project  has  negative 
economic  benefits  under  any  proposed 
operating  scenario.  Moreover,  ijecause 
of  the  high  cost  of  prescribed  fishway 
facilities,  the  costs  of  operating  the 
project  under  a  subsequent  Commission 
license  greatly  exceed  the  costs  of 
decommissioning  the  project.  The 
C]onimission  staff  is  completing  its 
environmental  review  of  the  relicensing 
proposal  and  alternatives,  and  expects 
to  issue  a  final  EA  in  the  near  future. 

In  recent  correspondence  with  the 
Ckimmission  staff,  PacifiCorp  has  stated 
that,  if  the  Commission  issues  a 
subsequent  license  that  includes 
mandatory  fishways  and  other  agency 
recommendations  for  fish  and  wildlife, 
the  project  will  be  uneconomic  to 
operate.  The  license  has  further  stated: 
"PacifiClorp  is  not  likely  to  accept  a  new 
hcense  proffered  by  the  Commission  for 
the  Bend  Project  if  such  conditions  are 
included."' 

If  licensing  is  requiring  imder  Section 
23(b)(1)  of  the  FPA,  a  hydroelectric 
license  may  not  continue  to  operate  its 
project  without  a  license.^  If  licensing  is 
not  required,  however,  a  hydroelectric 
licensee  may,  following  expiration  of  its 
original  license,  either  withdraw  its 
relicense  application  or  reject  a  new  or 
subsequent  license  and  continue  to 
operate  the  project  without  a  license 
under  the  FPA.  subject  only  to  whatever 


other  federal,  state,  or  local  laws  may  be 
appUcable.' 

This  suggests  that  the  State  of  Oregon 
may  ultimately  be  responsible  for 
determining  whether  the  Bend  Project 
should  continue  to  operate  or  should  be 
decommissioned.  Similarly.  Oregon 
may  ultimately  be  responsible  for 
determining  what  conditions  should  be 
required,  either  for  continued  operation 
or  for  decommissioning.  To  ensure  that 
state  officials  and  all  parties  to  the 
relicensing  proceeding  have  advance 
notice  of  this  possibility  and  of  the 
preliminary  navigability  finding  on 
which  it  is  based,  interested  persons  are 
being  given  notice  of  the  pending 
jurisdictional  inquiry  and  an 
opportunity  to  comment  on  the  staff's 
navigability  report. 

Concurrent  with  publication  of  this 
notice,  all  persons  whose  names  appear 
on  the  official  service  list  for  the  Bend 
relicensing  proceeding  will  receive  a 
copy  of  the  navigabiUty  report. 
Additional  copies  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  3104.  of  the  (Dommission's  offices 
at  941  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426. 

Ck)mments  on  the  navigabiUty  report 
should  be  filed  with  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  N.  Clapitol  St.,  N.E., 
Washington,  D.C.  20426.  (Comments 
should  be  filed  by  September  29, 1995, 
and  should  reference  Project  No.  2643- 
001.  For  further  information,  please 
contact  Linda  S.  Gilbert  at  (202)  208- 
5759. 

LoisD.CaaheU. 
Secretaiy. 

[FR  Doc.  95-18538  Filed  7-27-95;  8:45  ami 
BIIJJNa  CODE  •717-41-M 


[Docket  No.  RP95-d93-000] 

Wyoming  Interstate  Company,  Ltd.; 
Notice  of  Tariff  Filing 

July  24, 1995. 

Take  notice  that  on  July  20, 1995, 
Wyoming  Interetate  Company,  Ltd. 
(WIC)  tendered  for  filing  revised  tariff 
sheets,  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  WIC  states  that 
the  new  tariff  sheets  are  filed  to  delete 
Columbia  Gas  Transmission  Corporation 
((Columbia)  as  a  shipper  on  WIC. 
Abandonment  authorization  was 
received  on  February  10, 1995  (70  FERC 
1 61,157)  for  the  transportation  service 


>  Letter  from  S.A.  DeSousa,  PacifiCorp,  to  John  H. 
a«manU,  FERC.  dated  April  18, 1995. 
•  See  381  U.S.  at  98  n.  10. 


'  See  Pennsylvania  Electric  Co.,  56  FERC  1  61,435 
(1991)  (hydroelectric  licensee  with  a  voluntary 
license  under  Section  4(e)  of  the  FPA  need  not  flle 
a  relicense  application  and  may  continue  operating 
without  a  license  following  expiration  of  the 
miginal  license). 


and  the  Commission  approved  of  a 
settlement  to  which  Ck)lumbia  agreed  to 
pay  an  exit  fee.  Certain  parties  filed  for 
rehearing.  On  Jime  15, 1995,  the 
Commission  approved  a  settlement  in  a 
related  Coliunbia  rate  proceeding  which 
rendered  the  rehearing  requests  moot. 
(Docket  Nos.  (a»94-2-003.  et  al..  71 
FERC  161,337). 

WIC  has  filed  revision  to  Sheet  Nos. 
4.  5 A  and  23  to  delete  Columbia.  An 
effective  date  of  July  1. 1995  was 
requested. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E., 
Washington.  DC  20426.  in  accordance 
with  Sections  385.211  and  385.214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  such  petitions  or  protests  should  be 
filed  on  or  before  July  31. 1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  pubUc  reference  room. 
Lois  D.  Caahell, 
Secretary. 

IFR  Doc  95-18544  Filed  7-27-«5;  8:45  am] 
BiLUNO  cooc  cnr-oi-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6266-3] 

Proposed  Settlement;  Add  Rain 
Allowance  Allocations  and  Reserves 
Rule  Utigation 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement; 
request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act  ("Act"), 
notice  is  hereby  given  of  a  proposed 
settlement  of  Central  Louisiana  Electric 
Company,  Inc.  v.  United  States 
Environmental  Protection  Agency,  >Jo. 
93-1330  (D.C.  Cir.). 

This  case  involves  a  challenge  to  the 
final  rule,  entitled  "Acid  Rain 
Allowance  Allocations  and  Reserves," 
which,  inter  alia,  allocated  sulfur 
dioxide  emission  allowances  to 
Rodemacher  Power  Station  Unit  2.  58 
FR  15634, 15669  (March  23, 1993). 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 


JMI 
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notice,  the  Environmental  Protection 
Agency  will  receive  written  conunents 
relating  to  the  settlement  from  persons 
who  were  not  named  as  parties  to  the 
litigation  in  question.  The  Agency  or  the 
Department  of  Justice  may  withhold  or 
withdraw  consent  to  the  proposed 
settlement  if  the  comments  disclose 
facts  or  circumstances  that  indicate  that 
such  consent  is  inappropriate, 
improper,  inadequate,  or  inconsistent 
with  the  requirements  of  the  Act.  Copies 
of  the  settlement  are  available  from 
Samantha  Hooks,  Air  and  Radiation 
Division  (2344),  Office  of  General 
Counsel,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  S.W.. 
Washington,  D.C.  20460,  (202)  260- 
7606.  Written  comments  should  be  sent 
to  Jon  Averback  at  the  above  address 
and  must  be  submitted  on  or  before 
August  28, 1995. 

Dated:  July  24, 1995. 
Jonathan  Z.  Cannon. 

Assistant  Administrator  (General  Counsel). 
[FR  Doc  95-18619  Filed  7-27-95;  8:45  ami 
HLUNQ  CODE  6660-60-41 


[ER-fRL-4725-3] 

Environnrantal  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  J\me  19, 1995  Through  Jime 
23, 1995  pursuant  to  the  Environmental 
Review  Ftocess  (ERP),  imder  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Pohcy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  14, 1995  (60  FR  19047). 

Draft  EISs 

ERP  No.  D-FHW-E40759-AL  Rating 
EC2,  Birmingham  Northern  Beltline 
Project,  Construction,  1-59/20  west  to  I- 
59  northeast  in  the  City  of  Birmingham, 
Funding  and  Possible  COE  Section  404 
Permit,  Jefferson  County,  AL. 

Summary 

EPA's  review  revealed  that  all  of  the 
alternatives  will  impact  environmental 
resources  in  the  highway  corridor; 
additional  information  on  wetlands 
mitigation  was  requested. 

ERP  No.  D-GSA-D81026-MD  Rating 
EC2,  Food  and  Drug  Administration 
Consolidation,  Site  Selection, 
Montgomery  County  Campus, 


Montgomery  and  Prince  Georges 
Counties,  MD. 

Summaiy 

EPA  expressed  environmental 
concerns  regarding  the  air  analysis  for 
the  and  storm  water  management 
facilities.  EPA  requested  that  these 
issues  be  clarified  in  the  final  EIS. 

ERP  No.  D-SFW-K99026-CA  Rating 
LO,  Multiple  Species  Conservation 
Program  Planning  Area,  Issuance  of  a 
Permit  to  Allow  Incidental  Take  of 
Threatened  and  Endangered  Species, 
San  Diego  Coimty,  CA. 

Summary 

EPA  expressed  a  lack  of  objections 
with  the  draft  EIS  and  the  proposed 
action. 

ERP  No.  D-USN-E11036-FL  Rating 
EC2,  Naval  Training  Center  Orlando 
Disposal  and  Reiise,  Implementation, 
Orange  County,  FLm 

Summary 

EPA  had  enviroiunental  concerns  on 
the  lack  of  information  concerning 
radiological  issues;  wetlands  impacts 
and  mitigation;  and  air  quality 
monitoring  and  control  measures. 

ERP  No.  I>-USN-K11062-CA  Rating 
EC2,  San  Diego  Homeporting  Facilities 
Construction  and  Operation  to  Support 
Berthing  One  NIMTTZ  Class  Aircraft 
Carrier,  Implementation,  San  Diego 
County,  CA. 

Summary 

EPA  requested  additional  information 
and  clarification  on  the  disturbance, 
dredging,  disposal  of  contaminated  and 
non-contaminated  sediment,  biological 
resource  issues,  and  human  health  and 
safety  issues. 

ERP  No.  DA-AFS-L65147-AK  Rating 
EC2,  Bohemia  Mountain  Timber  Sale, 
Updated  Information  concerning 
Resolution  of  Three  Appeal  Issues 
Regarding  Harvesting  Timber,  Tongass 
National  Forest,  Stikine  Area,  AK. 

Summary 

EPA  expressed  environmental 
concerns  regarding  water  quaUty  and 
fisheries  impacts.  Additional 
information  is  needed  on  monitoring. 
EPA  requested  more  information  on 
these  issues  and  also  recommended  that 
a  detailed  water  quality  monitoring  plan 
be  presented. 

ERP  No.  DS-COE-E01002-NC  Rating 
EC2,  Texasgulf  Open  Pit  Mine 
Continuation,  Construction  and 
Operation,  Additional  Information 
Concerning  Alternative  E  for  Wetland 
Avoidance/Minimization,  Permit 
Approval,  Pamlico  River,  Aurora, 
Beaufort  Coimty,  NC. 


Summary 

EPA  had  environmental  concerns  over 
potential  impacts  to  wetlands,  and 
suggested  modifications  to  further 
reduce  impact  to  wetlands. 

Final  EISs 

ERP  No.  F-USN-D11023^^,  Naval 
Air  Warfare  Center  Aircraft  Division, 
Base  Realignment  and  Construction, 
Patuxent  River,  St.  Mary's,  Calvert  and 
Charles  Counties,  MD. 

Summary 

The  final  EIS  adequately  addressed 
EPA's  earlier  concerns. 

Regulations 

ERP  No.  R-AFS-A65160-00.  36  CFR 
Parts  215,  217  and  219  National  Forest 
System  Land  and  Resoiuce  Management 
Planning. 

Summary 

While  EPA  believed  that  the  proposed 
rule  is  an  improvement,  it  expressed 
concern  regarding  the  implementation 
of  ecosystem  management  and  criteria 
for  ecosystem  sustainability,  diminished 
public  participation  and  resource 
protection  issues. 

Dated:  July  25, 1995. 
William  D.  Dickenon, 

Director.  Office  of  Federal  Activities. 

[FR  Doc.  95-18622  Filed  7-27-95;  8:45  am] 

BILLMO  CODE  68W-«e-U 

[ER-FRL-472S-2] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

260-5076  OR  (202)  260-5075. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  July  17, 1995 

Through  July  21, 1995  Pursuant  to  40 

CFR  1506.9. 

EIS  No.  950320,  Final  EIS,  BLM,  OR, 
Upper  Klamath  Basin  Resource 
Management  Plan,  Implementation, 
Klamath  Falls  Resource  Area, 
.  Lakeview  District,  Klamath  Coimty. 
OR,  Due:  August  28, 1995,  Contact 
Eric  Stone  (503)  952-6087. 

mS  No.  950321,  Final  EIS,  AFS,  CA,  Mt. 
Reba  Ski  Area  Expansion,  Stanislaus 
National  Forest,  Special  Use  Permit. 
Calaveras  Ranger  District,  Alpine 
County,  CA,  Due:  August  28, 1995, 
Contact:  Dave  Freeland  (209)  795- 
1381. 

EIS  No.  950322,  Draft  EIS,  AFS,  WA. 
First  Creek  Basin  Restoration  Project, 
Implementation,  Wenatchee  National 
Forest,  Chelan  Ranger  District,  Chelan 
County,  WA,  Due:  September  13, 


1995,  Contact:  Al  Murphy  (509)  682- 
2576. 

EIS  No.  950323,  Draft  Supplement, 
FHW.  ME,  Sears  Island  Marine  I>y 
Cargo  Terminal  and  Access  Road 
Construction,  Funding,  COE  Section 
404  and  10  Permits,  Waldo  County, 
ME,  Due:  September  29, 1995, 
Contact:  Paul  Lariviere  (207)  622- 
8487. 

EIS  No.  950324,  Final  EIS.  NOA.  1995 
Regulatory  Amendment  for  the 
Western  Atlantic  Bluefin  Tuna 
Fishery,  Implementation,  Contact: 
Richard  B.  Stone  (301)  713-2347. 

Under  Section  1506.10(d)  of  the  Council  on 
Environmental  Quality  Regulations  For 
Implementating  The  Procedural  Provisions  of 
the  National  Environmental  Policy  Act  a  30- 
day  Waiver  of  the  Prescribed  Period  has  been 
Granted. 

mS  No.  950325,  Draft  EIS,  NFS,  VA, 
Richmond  National  Battlefield  Park 
General  Management  Plan  and  Land 
Protection  Plan,  Implementation, 
Hanover,  Henrico  and  Chesterfield 
Counties,  VA,  Due:  September  11, 
1995,  Contact:  John  H.  Reber  (303) 
969-2418. 

EIS  No.  950326,  Draft  Supplement,  NIH, 
MD,  William  H.  Natcher  Building, 
Phase  n  Construction  and 
Consolidation,  Updated  Information, 
Located  on  National  Institutes  of 
Health  Bethesda  Campus.  Funding 
and  NPDES  Permit,  Montgomery 
County,  MD.  Due:  September  11, 
1995,  Contact:  Janyce  Hedetniemi 
(301) 496-3931. 

EIS  No.  950327,  Final  EIS,  DOE,  SC, 
Savannah  River  Site  Waste 
Management  Facilities, 
Implementation,  Aiken,  Allendale 
and  Barnwell  Counties,  SC,  Due: 
August  28, 1995,  Contact:  Arthur  B. 
Gould,  Jr.  l-(800)-242-8269. 

Amended  Notices 

EIS  No.  950232,  Draft  Supplement, 
FHW,  NC,  US  117  Corridor 
Improvement  Project,  US  13/70  at 
Goldsboro,  North  to  US  301  in 
Wilson,  Funding  and  COE  Section 
404  Permit,  Updated  and  Additional 
information,  Wayne  and  Wilson 
Counties,  NC,  Due:  July  24, 1995, 
Contact:  Nicholas  L.  Graf  (919)  856- 
4346. 

Published  FR— 6-09-95  Correction  of 
Document  Status  from  Final  to  Draft 
Supplemental  EIS. 

EIS  No.  950315,  Draft  EIS,  EPA/COE,  NJ, 
Hackensack  Meadows  District  (HMD) 
Special  Area  Management  Plan 
(SAMP),  Development  and 
Implementation,  COE  Section  10  and 
404  Permit  Issuance,  NJ,  Due: 


September  18. 1995.  Coiitact:  Roberta 
W.  Hargrove  (212)  637-3495. 

Published  FR— 07-21-95  The  US 
Environmental  Protection  Agency  and  the  US 
Army  Corps  of  Engineers  (COE)  are  Joint 
Lead  Agencies  for  this  Project.  The  CC£ 
contact  is  Joseph  J.  Seebode,  Phone  Number 
(212)  264-3993. 

Dated:  July  25, 1995. 
William  D.  Dickenon. 
Director,  Office  of  Federal  Activities. 
IFR  Doc.  95-18624  FUed  7-27-95;  8:45  ami 
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[FRL-6266-q 

Marsh  Management  Subcommittee; 
Public  Meeting;  Canceliation 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting  cancellation. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  notice  of  cancellation  is  hereby 
given  for  the  two  day  meeting  of  the 
Marsh  Management  Subcommittee 
under  the  Ecosystem  Sustainable 
Economies  Committee  of  the  National 
Advisory  Council  for  Enviromnental 
Policy  and  Technology  (NACEPT).  The 
meeting  notice  was  announced  in  the 
Federal  Register  on  July  17, 1995. 
published  at  60  FR  36414. 

Previously  Announced  Time  and  Date 
of  Meeting:  The  Subcommittee  was 
scheduled  to  meet  on  August  2-3, 1995. 

Previously  Announced  Location  of 
Meeting:  Corps  of  Engineers  New 
Orleans  District  Office  located  at  the 
Foot  of  Prytania,  7400  Leake  Avenue, 
New  Orleans,  LA  70118. 

Changes  in  the  Meeting:  EPA  has  not 
scheduled  a  new  meeting.  The  new  date 
and  location  for  the  meeting  will  be 
announced  in  the  Federal  Register  after 
determination. 

FOR  FURTHER  INFORMATKM  CONTACT:- 
Connie  Cahanap,  Wetlands  Division, 
OWOW,  Mail  Code  4502F,  U.S. 
Environmental  Protection  Agency, 
Washington,  DC  20460.  (202)  260-6531. 

Dated:  July  25. 1995. 
Robert  H.  Wajland  m, 

Director,  Office  of  Wetlands,  Oceans  and 

Watersheds. 

[FR  Doc.  95-18738  Filed  7-27-95;  8:45  am) 

BILLMO  CODE  6860-60-M 


[FRL-S265-1] 

Superfund  Program;  Revised  Model 
CERCLA  RD/RA  Consent  Decree 

AGENCY:  Enviromnental  Protection 

Agency. 

ACTION:  Notice. 


SUMMARY:  The  Agency  is  today 
publishing  a  revised  version  of  the 
Model  CERCLA  RD/RA  Consent  Decree. 
The  revised  Model,  which  will 
supersede  the  1991  interim  Model,  has 
been  jointly  modified  by  EPA  and  the 
Department  of  Justice  on  the  basis  of 
experience  to  date.  The  principal 
impetus  behind  the  important 
substantive  changes  contained  in  the 
revised  Model  has  been  a  desire  to 
enhance  the  fajmess  and  increase  the 
number  of  settlements  in  which 
potentially  responsible  parties  agree  to 
implement  government-selected 
remedies  at  Superfund  sites.  By 
publishing  the  revised  Model  EPA  seeks 
to  broadly  inform  affected  members  of 
the  public  of  changes  in  the  federal 
government's  policy  with  respect  to 
settlements  for  the  performance  of 
remedial  design/remedial  action  (RD/ 
RA). 

FOR  FURTHER  ^FORMATION  CONTACT: 
Steve  Botts,  Mail  Code  2272,  Office  of 
Enforcement  and  Compliance 
Assiuance,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460,  (202)  260-5787. 
Steven  A.  Herman, 
Assistant  Administrator,  Office  of 
Enforcement  and  Compliance  Assurance. 

Memorandum 

Subject:  Final  Revised  Model 
CERCLA  RD/RA  Consent  Decree 
From: 

Steven  A.  Herman,  Assistant 
Administrator  for  Enforcement,  and 
Compliance  Assurance 
Lois  Scniffer.  Assistant  Attorney 
General  for  Environment  and 
Natiu^  Resoiuces.  U.S.  Department 
of  Justice 
To:  Regional  Administrators,  Regions 
I-X 

Attached  is  the  final  version  of  the 
revised  Model  CERCLA  RD/RA  Consent 
Decree.  This  dociunent  supplants  the 
Interim  Model  CERCLA  RD/RA  Consent 
Decree  pubhshed  in  the  July  8, 1991 
Federal  Register  (56  FR  30996). 

Summary 

The  Model  has  been  successful  in 
achieving,  as  one  of  its  main  goals,  a 
reduction  in  the  amount  of  time  spent 
on  drafting  and  negotiating  individual 
consent  decrees,  allowing  settlements  to 
be  reached  more  quickly  and  with  fewer 
transaction  costs.  The  Model  also  has 
been  effective  in  ensuring  that  consent 
decrees  for  remedial  design/remedial 
action  protect  the  interests  of  the  public 
and  assure  the  accomplishment  of  the 
important  cleanup  objectives  of  the 
Superfimd  program. 

However,  there  have  been  persistent 
complaints  from  potentially  responsible 
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parties  ("PRPs")  that  the  Model  is 
overly  stringent  in  certain  respects.  At  a 
number  of  sites  PRPs  have  indicated 
that  the  Model  was  an  impediment  to 
settlement,  contributing  to  an  increase 
in  the  need  to  use  unilateral  orders  to 
accomplish  cleanup.  Since  settlement 
requires  agreement  by  both  sides,  we 
have  taken  seriously  comments  by  PRPs 
regarding  provisions  that  they  claim 
create  serious  obstacles  to  settlement. 

The  revised  Model  represents  a  major 
effort,  to  respond  to  PRP  concerns  and  to 
protect  the  interests  of  the  people  of  the 
United  States.  The  revised  Model  also 
clarifies  provisions  whose  meaning  was 
unclear  and  brings  the  Model  RD/RA 
Consent  Decree  into  conformity  with 
other  model  settlement  dociunents 
being  developed  by  EPA  and  the 
Department  of  Justice.  The  new  Model 
decree  reflects  the  sustained  efforts  of  a 
Headquarters/Region/  DOJ  workgroup 
and  considerable  input  from  numerous 
regional  personnel. 

Specific  Revisions  From  Old  Model 

Additional  Response  Actions 

The  "Additional  Response  Actions" 
section  in  the  old  Model  has  been  the 
subject  of  by  far  the  most  frequent  and 
vociferous  criticism  by  PRPs.  This 
provision  required  the  settling 
defendants  to  undertake  any  additional 
response  actions  that  EPA  may  later 
determine  to  be  necessary  in  the  event 
that  the  original  remedial  action  fails  to 
meet  the  "performance  standards" 
specified  in  the  Decree.  PRPs 
characterized  this  obligation  as  a  "blank 
check"  that  unfairly  subjected  them  to 
potentially  large  and  unknown  costs. 
Some  PRPs  indicated  that,  although 
they  recognize  the  need  for  EPA  to 
reserve  its  rights  to  seek  additional  work 
in  the  event  of  remedy  failure,  it  is 
imfair  and  unduly  burdensome  to 
require  PRPs  to  accept  the  obligation  to 
perform  such  imknown  work  as  an 
affirmative  obligation  under  the  Decree. 

We  are  addressing  this  concern  by 
deleting  the  "Additional  Response 
Actions"  section  of  the  Interim  Model, 
in  favor  of  two  new  provisions 
addressing  the  questions  of  remedy 
failure  and  modifications  of  the 
remedial  action  plan  that  may  be 
needed  as  the  remedy  is  implemented. 

Modification  of  the  Statement  of  Work 

First,  a  new  paragraph  entitled 
"Modification  of  the  Statement  of  Work 
or  Related  Work  Plans"  has  been  added 
to  Section  VI  of  the  Model 
("Performance  of  the  Work  by  settling 
defendants").  This  provision  will  enable 
EPA  to  require  the  settling  defendants  to 
implement  modifications  to  the 


Statement  of  Work  or  "SOW"  (usually 
attached  to  the  consent  decree),  or  to 
work  plans  submitted  under  the  decree, 
if  such  modifications  beccHne  necessary 
as  the  remedy  is  implemented.  Such 
modifications,  however,  may  be 
required  only  to  the  extent  they  are 
"consistent  with  the  scope  of  the 
remedy  selected  in  the  ROD"  (Record  of 
Decision)  that  the  settling  defendants 
have  agreed  to  implement.  In  order  to 
assure  that  there  is  clarity  and  a 
common  imderstanding  about  the  scope 
of  the  settling  defendants'  obligations 
under  this  provision,  the  revised  Model 
calls  for  a  site-specific  definition  of  "the 
scope  of  the  remedy  selected  in  the 
ROD"  to  be  drafted  and  negotiated  in 
each  decree.  This  definition  should  be 
crafted  in  terms  of  the  remedial 
approach  stated  in  the  ROD,  and  not  in 
terms  of  performance  standards  or  other 
general  remedial  goals. 

Reservation  of  Rights 

Second,  the  revised  Model  contains  a 
new  provision  in  the  "General 
Reservations  of  Rights"  paragraph  in 
Section  XXI  (Covenanta  Not  To  Sue  by 
Plaintiffs),  that  allows  the  government 
to  seek,  in  new  litigation,  additional 
response  actions  necessary  to  achieve 
performance  standards  that  are  beyond 
the  scope  of  the  remedy  selected  in  the 
ROD.  TTiis  reservation  is  significantly 
different  from  the  "Additional  Response 
Actions"  provision  of  the  current 
model,  in  that  it  does  not  impose  the 
obligation  to  perform  such  response 
actions  as  an  affirmative  obligation 
under  the  Decree.  This  new  reservation 
is  accompanied  by  a  footnote  stating 
that  it  may  be  omitted  in  appropriate 
circiunstances,  such  as  in  exchange  for 
a  premium  or  other  consent  decree 
provision(s),  taking  into  account  the  risk 
(of  remedy  failure)  being  assiuned  by 
EPA. 

These  revisions  represent  a  significant 
departure  from  the  approach  of  the 
"Additional  Response  Actions"  Section 
of  the  old  Model.  We  believe  they  strike 
a  careful  balance  between  the  public's 
interest  in  achieving  successful 
remediation  of  Superfund  sites  through 
consent  decrees,  and  the  settling 
defendants'  interest  in  obtaining 
reasonable  certainty  regarding  the  scope 
of  the  affirmative  obligations  they  are 
accepting  in  entering  into  a  settlement. 
The  revision^  address  the  "blank  check" 
objection  to  the  old  Model  by  limiting 
the  modifications  to  the  work  that  EPA 
can  require  imder  the  Decree  to 
modifications  that  are  consistent  with 
the  scope  of  the  remedy  set  forth  in  the 
ROD.  By  focusing  negotiations  on  the 
site-specific  definition  of  this  term,  tbe 
revised  Model  is  intended  to  afford 


settling  defendants  certainty  regarding 
the  breadth  of  their  affirmative 
obUgations. 

Wnere  the  new  reservation  of  rights 
provision  is  used,  settling  defendants 
retain  all  defenses  to  liability,  as  well  as 
their  ability  to  challenge  EPA's  remedial 
determinations.  Thus,  instead  of 
requiring  settling  defendants  to  perform 
additional,  unknown  response  actions, 
this  provision  simply  reserves  the  rights 
and  arguments  of  both  sides  with 
respect  to  liabiUty  for  additional 
response  actions,  beyond  the  scope  of 
the  ROD,  that  are  necessary  to  achieve 
performance  standards. 

Moreover,  the  Regions  will  have 
substantial  discretion  to  omit  this 
reservation  in  appropriate 
circumstances,  tiddng  into  account  the 
risk  being  assiuned  by  the  agency.  The 
magnitude  of  this  risk  depends  on  such 
factors  as  the  nature  and  extent  of  the 
contamination,  physical  site  conditions, 
and  the  reliability  of  the  selected 
remedial  technology.  In  many  cases,  this 
risk  may  not  be  substantial,  and  the 
considerations  (such  as  a  premium  or 
other  consent  decree  provisions)  that 
the  government  should  obtain  in 
consideration  for  ita  deletion  should 
reflect  this  circumstance.  Conversely,  in 
those  cases  where  the  risk  is  particularly 
acute,  it  may  be  necessary  to  retain  the 
reservation  or  to  require  a  more 
substantial  premium  or  other 
consideration  in  retiim  for  its  deletion. 

In  EPA's  experience,  there  have  been 
few  situations  in  which  it  has  been 
necessary  to  seek  further  response 
actions  that  go  beyond  the  scope  of  the 
remedy  selected  in  the  ROD.  As  the 
agency's-experience  with  various  site 
conditions,  contaminants,  and  remedial 
technologies  increases,  we  expect  these 
situations  to  become  even  more  rare. 
The  ultimate  consideration  in  omitting 
the  new  reservation  will  be  whether  the 
final  decree,  taken  as  a  whole, 
representa  an  appropriate  settlement  in 
Ught  of  all  relevant  factors,  including 
the  risk  being  accepted  by  the 
government  on  behalf  of  the  American 
public. 

Other  Revisions 

As  required  by  Section  122(f)(6)  of 
CERCLA,  the  standard  reservations  of 
liabiUty  contained  in  paragraphs  80  and 
81  of  the  old  Model  (the  "reopeners"  for 
"unknown  conditions"  and  "new 
information")  are  retained.  In  addition, 
the  revised  Model  retains  the  provision 
of  Paragraph  22  of  the  old  Model  (in  the 
"Periodic  Review"  provision),'  piu-suant 
to  which  Settling  defendants  can  be 


'  This  section  is  renumbered  as  Section  Vn  of  the 
revised  Model,  titled  "Remedy  Review." 


required  to  perform  further  response 
actions  under  the  Decree  if  these 
reopener  conditions  develop.  However, 
in  recognition  that  the  main  purpose  of 
this  provision  is  to  avoid  disputes  over 
liability  in  "reopener  Utigation"  (which 
are  hkely  to  be  complicated  by  loss  of 
evidence  over  time),  the  revised  Model 
recognizes  that  there  may  be  cases  in 
whidi  this  provision  is  not  necessary  or 
the  problem  it  addresses  can  be  resolved 
by  an  alternative  provision. 

A  number  of  otner  important 
revisions  to  the  Model  have  also  been 
adopted  relating  to  such  issues  as 
stipulated  penalties,  EPA  review  of 
submissions,  indemnification,  force 
majeiire,  and  a  waiver  of  contribution 
claims  against  very  small  ("de 
micmmis")  contributors.  Additional 
modifications  have  been  made  to  clarify 
certain  provisions  and  to  correct 
technical  errors. 

Ck>nsultation  Procedures 

A  memorandiun  accompanying  the 
1991  version  of  the  Model  required 
Regional  offices  to  consult  with  EPA 
Headquarters  before  offering  to  PRPs 
consent  decree  language  significantly  at 
variance  with  language  contained  in  10 
identified  provisions  of  the  Model.  In 
light  of  Regional  experience  with  the 
Model  to  date  and  in  an  effort  to  further 
streamline  the  process  of  finalizing  and 
entering  RD/RA  consent  decrees,  OECA 
has  decided  to  waive  this  advance 
consultation  requirement. 

In  Ueu  of  consulting  with  the  Regions 
in  advance  of  adopting  a  variant 
provision.  OECA  will  perform  a 
periodic  review  of  selected  provisions 
from  final  RD/RA  consent  decrees  to 
ensure  that  such  provisions  remain 
protective  of  the  interesta  of  the  public. 
Notwithstanding  the  elimination  of  the 
advance  consultation  requirement,  the 
Regions  should  continue  to  comply  with 
the  pre-existing  delegations  (as  modified 
by  a  recent  memorandum  entitled 
"Office  of  Enforcement  and  CompUance 
Assurance  and  Regional  Roles  in  Qvil 
Judicial  and  Administrative  Site 
Remediation  Enforcement  Cases"  (May 
19, 1995).  Those  delegations  require 
Headquarters'  concurrence  in 
settlements  which  significantly  deviate 
from  written  EPA  policy.  Headquarters 
also  expects  Regions  to  engage  in  timely 
and  effective  communication 
concerning  issues  that  arise  in  use  of  the 
revised  Model,  and  to  refrain  &t>m 
development  of  regional  models  that 
can  have  the  effect  of  producing 
inconsistency  across  the  country. 

In  addition.  Regions  must  continue  to 
consult  and  work  with  the  Department 
of  Justice  in  drafting  and  negotiating  all 
consent  decrees. 


Effective  Date 

The  revised  Model  is  effective 
immediately  on  the  date  of  this 
memorandimi.  It  should  be  used  as  the 
basis  for  all  consent  decrees  which 
accompany  special  notice  letters  sent  to 
the  PRPs  after  that  date.  In  cases  where 
a  special  notice  letter  for  the  site  or  an 
initial  version  of  the  consent  decree  has 
been  conveyed  to  the  PRPs  prior  to  the 
date  of  this  memorandxun,  but  settling 
defendants  have  not  signed  a  consent 
decree  as  of  that  date,  the  govenunent 
negotiation  team  will  have  discretion  as 
to  whether  to  employ  the  old  Model  or 
the  revised  Model  as  guidance.  In  cases 
where  the  old  Model  is  used,  the  United 
States  generally  will  entertain  proposals 
from  PEPs  for  inclusion  of  language 
from  the  revised  Model  only  to  the 
extent  that  such  proposals  do  not  u]>set 
the  balance  struck  in  the  negotiations 
between  the  parties  up  to  that  point  and 
do  not  unduly  extend  or  delay 
negotiation  of  the  final  settlement. 

The  United  States  will  not  renegotiate 
any  RD/RA  consent  decree  which  has 
been  signed  by  settling  defendanta  as  of 
the  date  of  this  memorandum. 

U  you  have  any  questions  regarding 
the  revised  Model  Consent  Decree, 
please  contact  Steve  Botta  of  OECA's 
Regional  Support  Division  ((202)  260- 
5787)  or  Susan  Boushell  of  OECA's 
Policy  and  Program  Evaluation  Division 
((703)  603-9063). 

cc: 
Jean  C.  Nelson,  General  Counsel 
Kathryn  S.  SchmoU,  Comptroller 
Stephen  D.  LufUg,  Director,  Office  of 
Emergency  and  Remedial  Response 
Regional  Counsel,  Regions  I-X 
Waste  Management  Division 
Directors,  Regions  I-X 

United  States  Environmental  Protection 
Agency  Model  CERCLA  RD/RA 
Con8ent-^)ecree  July,  1995 

This  model  and  any  internal 
procedures  adopted  for  its 
implementation  and  use  are  intended 
solely  as  guidance  for  employees  of  the 
U.S.  Environmental  Protection  Agency. 
They  do  not  constitute  rulemaking  by 
the  Agency  and  may  not  be  refied  upon 
to  create  a  right  or  benefit,  substantive 
or  procedural,  enforceable  at  law  or  in 
equity,  by  any  person.  The  Agency  may 
take  action  at  variance  with  this  model 
or  its  internal  implementing  procedures. 
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In  the  United  States  District  Court  for 
the  District  of Division 

United  States  of  America  land  State  of 
]  Plaintiffs,  v. . 


Inc.,  Defendants.  Civil  Action  No. 

Consent  Decree 

I.  Background 

A.  The  United  States  of  America 
("United  States"),  on  behalf  of  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency 
("EPA"),  filed  a  complaint  in  this  matter 
pursuant  to  Sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9606,  9607. 

B.  The  United  States  in  its  complaint 
seeks,  inter  alia:  (1)  reimbursement  of 
costs  inciured  by  EPA  and  the 
Department  of  Justice  for  response 

actions  at  the Superfund  Site 

in , ,  together  with 

accrued  interest;  and  (2)  performance  of 
studies  and  response  work  by  the 
defendanta  at  the  Site  consistent  with 
the  National  Contingency  Plan,  40  CFR 
Part  300  (as  amended)  ("NCP"), 

C.  In  accordance  with  the  NCP  and 
Section  121(f)(1)(F)  of  CERCLA,  42 
U.S.C.  9621(f)(1)(F),  EPA  notified  the 
State  of (thfe  "State")  on 

_,  19 of  negotiations  with 


potentially  responsible  parties  regarding 
the  implementation  of  the  remedial 
design  and  remedial  action  for  the  Site, 
and  EPA  has  provided  the  Statf  with  an 
opportimity  to  participate  in  such 
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negotiations  and  be  a  party  to  this 
Consent  Decree. 

[D.  The  State  of (the  "State") 

has  also  filed  a  complaint  against  the 
defendants  in  this  Qiurt  alleging  that 
the  defendants  are  liable  to  the  State 
under  Section  107  of  CERCLA.  42  U.S.C 
9607,  and  (list  state  laws  cited  in  the 
State's  complaint],  for: .J 

E.  In  accordance  with  Section 
122(j)(l)  of  CERCLA.  42  U.S.C. 
9622(i)(l).  EPA  notified  the  [insert  the 
relevant  Federal  natural  resource 

trustee(s)]  on ,  19 of 

negotiations  with  potentially 
responsible  parties  regarding  the  release 
of  hazardous  substances  that  may  have 
resulted  in  injury  to  the  natural 
resources  imder  Federal  trusteeship  and 
encouraged  the  trustee(s)  to  participate 
in  the  negotiation  of  this  Consent 

F.  The  defendants  that  have  entered 
into  this  Consent  Decree  ("Settling 
Defendants")  do  not  admit  any  liability 
to  the  Plaintiffis]  arising  out  of  the 
transactions  or  occurrences  alleged  in 
the  complaint[s],  nor  do  they 
acknowledge  that  the  release  or 
threatened  release  of  hazardous 
substance(s)  at  or  from  the  Site 
constitutes  an  inuninent  or  substantial 
endangerment  to  the  public  health  or 
welfare  or  the  environment. 

G.  Pursuant  to  Section  105  of 
CERCLA,  42  U.S.C.  9605.  EPA  placed 
the  Site  on  the  National  Priorities  List, 
set  forth  at  40  CFR  Part  300.  Appendix 
B,  by  publication  in  the  Federal 

Register  on ,  19 , 

Fed.  Reg. . 

H.  In  response  to  a  release  or  a 
substantial  threat  of  a  release  of  a 
hazardous  substance(s)  at  or  from  the 
Site,  EPA  (or  the  Settling  Defendants, 
other  PRPs  at  the  Site,  or  the  State] 

conunenced  on ,  19 ,  a 

Remedial  Investigation  and  Feasibility 
Study  ("RI/FS")  for  the  Site  pursuant  to 
40  CFR  300.430. 

I.  EPA  (or  the  Settling  Defendants, 
other  PRPs  at  the  Site,  or  the  State] 
completed  a  Remedial  Investigation 

("RI ')  Report  on ,  _.  19_,  and 

EPA  [or  the  Settling  Defendants,  other 
PRPs  at  the  Site,  or  the  State]  completed 
(issued]  a  Feasibility  Study  ("FS") 
Report  on ,  19 .  

J.  Pursuant  to  Section  117  of  CERCLA, 
42  U.S.C.  9617,  EPA  published  notice  of 
the  completion  of  the  FS  and  of  the 
proposed  plan  for  remedial  action  on 

,  19 ,  in  a  major  local 

newspaper  of  general  circulation.  EPA 
provided  an  opportunity  for  written  and 
oral  comments  fitim  the  public  on  the 
proposed  plan  f»r  remedial  action.  A 
copy  of  tke  transcript  of  the  public 
meeting  is  available  to  the  public  as  part 


of  the  administrative  record  upon  which 
the  Regional  Administrator  based  the 
selection  of  the  response  action. 

K.  The  decision  by  EPA  on  the 
remedial  action  to  bie  implemented  at 
the  Site  is  embodied  in  a  final  Record 
of  Decision  ("ROD"),  executed  on 

,  19 ,  (on  which  the  State  had 

a  reasonable  opportimity  to  review  and 
comment/on  which  the  State  has  given 
its  concurrence.]  The  ROD  includes 
(EPA's  explanation  for  any  significant 
differences  between  the  fixtal  plan  and 
the  proposed  plan  as  well  as  ja 
responsiveness  siunmary  to  the  public 
comments.  Notice  of  the  final  plan  was 
published  in  accordance  with  Section 
117(b)  of  CERCLA. 

L.  Based  on  the  information  presently 
available  to  EPA  (and  the  State],  EPA 
(and  the  State]  beUeve(s]  that  the  Worii 
will  be  properly  and  promptly 
conducted  by  the  Settling  Defendants  if 
conducted  in  accordance  with  the 
reqiiirements  of  this  Consent  Decree  and 
its  appendices. 

M.  Solely  for  the  purposes  of  Section 
113(j)  of  CERCLA,  the  Remedial  Action 
selected  by  the  ROD  and  the  Work  to  be 
performed  by  the  Settling  Defendants 
shall  constitute  a  response  action  taken 
or  ordered  by  the  Prudent. 

N.  The  Parties  recognize,  and  the 
Court  by  entering  this  Consent  E)ecree 
finds,  that  this  Consent  Decree  has  been 
negotiated  by  the  Parties  in  good  faith 
and  implementation  of  this  Consent 
Decree  will  expedite  the  cleanup  of  the 
Site  and  will  avoid  prolonged  and 
complicated  litigation  between  the 
Parties,  and  that  this  Consent  Decree  is 
fair,  reasonable,  and  in  the  public 
interest. 

Now,  Therefore,  it  is  hereby  Ordered, 
Adjudged,  and  Decreed: 

n.  Jurisdiction 

1.  This  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  pursuant  to 
28  U.S.C.  1331  and  1345,  and  42  U.S.C. 
9606,  9607,  and  9613(b).  This  Court  also 
has  personal  jurisdiction  over  the 
Settling  Defendants.  Solely  for  the 
purposes  of  this  Consent  Decree  and  the 
underlying  complaint(sl.  Settling 
Defendants  waive  all  objections  and 
defenses  that  they  may  have  to 
jurisdiction  of  the  Court  or  to  venue  in 
this  District.  Settling  Defendants  shall 
not  challenge  the  terms  of  this  Consent 
Decree  or  this  Court's  jurisdiction  to 
enter  and  enforce  this  Consent  Decree. 

HI.  Parties  Bound 

2.  This  Consent  Decree  applies  to  and 
is  binding  upon  the  United  States  [and 
the  State]  and  upon  Settling  Defendants 
and  their  [heirs,]  successors  and  assigns. 
Any  change  in  ownership  or  corporate 


status  of  a  Settling  Defendant  including, 
but  not  limited  to,  any  transfer  of  assets 
or  real  or  personal  property,  shall  in  no 
way  alter  such  Settling  Defendant's 
responsibilities  under  this  Consent 
Decree. 

3.  Settling  Defendants  shall  provide  a 
copy  of  this  Consent  Decree  to  each 
contractor  hired  to  perform  the  Work  (as 
defined  below)  required  by  this  Consent 
Decree  and  to  each  person  representing 
any  Settling  Defendant  with  respect  to 
the  Site  or  the  Work  and  shall  condition 
all  contracts  entered  into  hereunder 
upon  performance  of  the  Work  in 
conformity  with  the  terms  of  this 
Consent  Decree.  Settling  Defendants  or 
their  contractors  shall  provide  written 
notice  of  the  Consent  Decree  to  all 
subcontractors  hired  to  perform  any 
portion  of  the  Work  required  by  this 
Consent  Decree.  Settling  Defendants 
shall  nonetheless  be  responsible  for 
ensuring  that  their  contractors  and 
subcontractors  perform  the  Work 
contemplated  herein  in  accordance  with 
this  Consent  Decree.  With  regard  to  the 
activities  undertaken  pursuant  to  this 
Consent  Decree,  each  contractor  and 
subcontractor  shall  be  deemed  to  be  in 

a  contractual  relationship  with  the 
Settling  Defendants  witl:dn  the  meaning 
of  Section  107(b)(3)  of  CERCLA,  42 
U.S.C.  9607(b)(3). 

IV.  Definitions 

4.  Unless  otherwise  expressly 
provided  herein,  terms  used  in  this 
Consent  Decree  which  are  defined  in 
CERCLA  or  in  regulations  promulgated 
under  CERCLA  shall  have  the  meaning 
assigned  to  them  in  CERCLA  or  in  such 
regulations.  Whenever  terms  listed . 
below  are  used  in  this  Consent  Decree 
or  in  the  appendices  attached  hereto 
and  incorporated  hereunder,  the 
following  definitions  shall  apply: 

"CERCLA"  shall  mean  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended,  42  U.S.C.  9601 
etseq. 

"Consent  Decree"  shall  mean  this 
Decree  and  all  appendices  attached 
hereto  (listed  in  Section  XXIX).  In  the 
event  of  conflict  between  this  Decree 
and  any  appendix,  this  Decree  shall 
control. 

"Day"  shall  mean  a  calendar  day 
unless  expressly  stated  to  be  a  working 
day.  "Working  day"  shall  mean  a  day 
other  than  a  Saturday,  Sunday,  or 
Federal  holiday.  In  computing  any 
period  of  time  under  this  Consent 
Decree,  where  the  last  day  would  fall  cm 
a  Satiutlay,  Sunday,  or  Federal  holiday, 
the  period  shall  run  until  the  close  of 
lousiness  of  the  next  working  day. 


"EPA"  shall  mean  the  United  States 
Environmental  Protection  Agency  and 
any  successor  departments  or  agencies 
of  the  United  States. 

" "  shall  mean  the  (Insert 

name  of  State  poUutioa  control  agency 
or  environmental  protection  agency] 
and  any  successor  departments  or 
agencies  of  the  State.  "Future  Response 
Costs"  shall  mean  all  costs,  including, 
but  not  limited  to,  direct  and  indirect 
costs,  that  the  United  States  incur[s]  in 
reviewing  or  developing  plans,  reports 
and  other  items  pursuant  to  this 
Consent  Decree,  verifying  the  Work,  or 
otherwise  implementing,  overseeing,  or 
enforcing  this  Consent  Decree, 
including,  but  not  limited  to,  payroll 
costs,  contractor  costs,  travel  costs, 
laboratory  costs,  the  costs  incurred 
pursuant  to  Sections  VII,  IX  (including, 
but  not  limited  to,  attorneys  fees  and 
any  monies  paid  to  secure  access  and/ 
or  to  secure  institutional  controls, 
including  the  amount  of  just 
compensation),  XV,  and  Paragraph  85  of 
Section  XXI.  Future  Response  Costs 
shall  also  include  all  Interim  Response 
Costs  and  all  Interest  on  the  Past 
Response  Costs  that  has  accrued 
pursuant  to  42  U.S.C.  9607(a)  during  the 
period  from  [insert  the  date  identified  in 
the  Past  Response  Costs  definition]  to 
the  date  of  entry  of  this  Consent  Decree. 

"Interim  Response  Costs"  shall  mean 
all  costs,  including  direct  and  indirect 
costs,  (a)  paid  by  the  United  States  in 
connection  with  the  Site  between  (insert 
the  date  identified  in  the  Past  Response 
Costs  definition]  and  the  effective  date 
of  this  Consent  Decree,  or  (b)  incurred 
prior  to  the  effective  date  of  this 
Consent  Decree  but  paid  after  that  date. 

"Interest,"  shall  mean  interest  at  the 
rate  specified  for  interest  on 
investments  of  the  Hazardous  Substance 
Superfund  established  under 
Subchapter  A  of  Chapter  98  of  Title  26 
of  the  U.S.  Code,  compounded  on 
October  1  of  each  year,  in  accordance 
with  42  U.S.C.  9607(a). 

[Note:  The  following  definition  should  be 
used  where  the  Decree  contains  a  waiver  of 
contribution  rights  against  de  micromis 
parties  as  provided  in  the  final  Paragraph  of 
Section  XXU  (Covenants  by  Settling 
Defendants)). 

("Municipal  SoUd  Waste"  shall  mean 
all  waste  materials  generated  by 
households,  including  single  and  multi- 
family  residences,  and  hotels  and 
motels.  The  term  also  includes  waste 
materials  generated  by  commercial, 
institutional,  and  industrial  soiux»s.  to 
the  extent  such  wastes  (A)  are 
essentially  the  same  as  waste  normally 
generated  by  households,  or  (B)  are 
collected  and  disposed  of  with  other 


municipal  solid  waste  or  sewage  sludge 
as  part  of  normal  mimidpal  solid  waste 
collection  services  and,  regardless  of 
when  generated,  would  be  considered 
conditionally  exempt  small  quantity 
generator  waste  under  regulations 
issued  pursuant  to  Section  3001(d)(4)  of 
the  Solid  Waste  Disposal  Act  (42  U.S.C. 
6921(d)(4)).  Examples  of  Municipal 
SoUd  Waste  include  food  and  yard 
waste,  paper,  clothing,  appliances, 
consiimar  product  packaging, 
disposable  diapers,  office  supplies, 
cosmetics,  glass  and  metal  food 
containers,  elementary  or  secondary 
school  science  laboratory  waste,  and 
household  hazardous  waste.  The  term 
does  not  include  combustion  ash 
generated  by  resource  recovery  facilities 
or  municipal  incinerators,  or  waste  from 
manufacturing  or  processing  (including 
pollution  control)  operations  not 
essentially  the  same  as  waste  normally 
generated  by  households.] 

"National  Contingency  Plan"  or 
"NCP"  shall  mean  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  promulgated  pursuant 
to  Section  105  of  CERCLA,  42  U.S.C. 
9605,  codified  at  40  C.F.R.  Part  300.  and 
any  amendments  thereto. 

"Operation  and  Maintenance"  or  "O 
&  M"  shall  mean  all  activities  reqiiired 
to  maintain  the  effectiveness  of  the 
Remedial  Action  as  required  under  the 
Operation  and  Maintenance  Plan 
approved  or  developed  by  EPA  pursuant 
to  this  Consent  Decree  and  the 
Statement  of  WoA  (SOW). 

(Note:  The  following  definition  should  be 
used  where  the  Decree  contains  a  waiver  of 
contribution  rights  against  de  micromis 
parties  as  provided  in  the  final  Paragraph  of 
Section  XXII  (Covenants  by  Settling 
Defendants)]. 

("Owner,  Operator,  or  Lessee  of 
Residential  Property"  shall  mean  a 
person  who  owns,  operates,  manages,  or 
leases  Residential  Property  and  who 
uses  or  allows  the  use  of  the  Residential 
Property  exclusively  for  residential 
purposes.] 

"Owner  Settling  Defendants"  shall 
mean  the  Settling  Defendants  listed  in 
Appendix  E. 

"Paragraph"  shall  mean  a  portion  of 
this  Consent  Decree  identified  by  an 
arable  numeral  or  an  upper  case  letter. 

"Parties"  shall  mean  tne  United  States 

(,  the  State  of ,]  and  the  Settling 

Defendants. 

"Past  Response  Costs"  shall  mean  all 
costs,  including,  but  not  limited  to, 
direct  and  indirect  costs,  that  the  United 
States  paid  at  or  in  connection  with  the 
Site  through  [insert  the  date  of  the  most 
recent  cost  update],  plus  Interest  on  aU 
such  costs  which  has  accrued  pursuant 
to  42  U.S.C.  9607(a)  through  such  date. 


"Performance  Standards"  shall  mean 
the  cleanup  standards  and  other 
measures  of  achievement  of  the  goals  of 
the  Remedial  Action,  set  forth  in 

Section of  the  ROD  and  Section of 

the  SOW  (and  any  modified  standards 
established  by  EPA  piusuant  to  the 
"technical  impracticability"  provision 
of  Paragraph  13). 

"Plaintiff(sl"  shall  mean  the  United 
States  (and  the  State  of ). 

"RCRA"  shall  mean  the  Solid  Waste 
Disposal  Act,  as  amended,  42  U.S.C. 
6901  et  seq.  (also  known  as  the  Resource 
Coitservation  and  Recovery  Act). 

"Record  of  Decision"  or  "ROD"  shall 
mean  the  EPA  Record  of  Decision 

relating  to  the  [Site  or Operable  Unit 

at  the  Site]  signed  on ,  19 ,  by 

the  Regional  Administrator,  EPA  Region 

,  or  his/her  delegate,  and  all 

attachments  thereto.  The  ROD  is 
attached  as  Appendix  A. 

"Remedial  Auction"  shall  mean  those 
activities,  except  for  Operation  and 
Maintenance,  to  be  undertaken  by  the 
Settling  Defendants  to  implement  the 
ROD,  in  accordance  with  the  SOW  and 
the  final  Remedial  Design  and  Remedial 
Action  Work  Plans  and  other  plans 
approved  by  EPA. 

"Remedial  Action  Work  Plan"  shall 
mean  the  dociunent  developed  pursuant 
to  Paragraph  12  of  this  Consent  Decree 
and  approved  by  EPA,  and  any 
amendments  thereto. 

"Remedial  Design"  shall  mean  those 
activities  to  be  imdertaken  by  the 
Settling  Defendants  to  develop  the  final 
plans  and  specifications  for  the 
Remedial  Action  pursuant  to  the 
Remedial  Design  Work  Plan. 

"Remedial  Design  Work  Plan"  shall 
mean  the  dociunent  developed  pursuant 
to  Paragraph  11  of  this  Consent  Decree 
and  approved  by  EPA,  and  any 
amendments  thereto. 

[Note:  The  following  definition  should  be 
used  where  the  Decree  contains  a  waiver  of 
contribution  rights  against  de  micromis 
parties  as  provided  in  the  final  Paragraph  of 
Sectiou  XXn  [Coveaanls  by  Setliiug 
Defendants]] 

("Residential  Property"  shall  mean 
single  or  multi-family  residences, 
including  accessory  land,  buildings,  or 
improvements  incidental  to  such 
dwellings,  which  are  exclusively  for 
residential  use.] 

"Section"  shall  mean  a  portion  of  this 
Consent  Decree  identified  by  a  roman 
niuneral. 

"Settling  Defendants"  shall  mean 
those  Parties  identified  in  Appendices  D 
(Non-Owner  Settling  Defendants)  and  E 
(Owner  Settling  Defendants). 

[Note:  The  following  definition  should  be 
used  where  the  Decree  contains  a  waiver  of 
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contribution  rights  against  de  micromis 
parties  as  provided  in  the  final  Paragraph  of 
Section  XXD  (Covenants  by  Settling 
Defendants)] 

["Sewage  Sludge"  means  solid, 
semisolid,  or  liqmd  residue  removed 
during  the  treatment  of  mimidpal  waste 
water,  domestic  sewage,  or  other  waste 
water  at  or  by  publicly  owned  or 
federally  owned  treatment  %irorics.] 

"Site"  shall  mean  the 

Superfund  Site,  (encompassing 

approximately acres,  located  at 

(address  or  description  of  location]  in 

(name  of  dty], Coimty,  (name  of 

.  state]  and  depicted  generally  on  the  map 
attached  as  Appendix  C] 

[Note:  The  definition  of  "Site"  afCects  the 
scope  of  the  covenants  not  to  sue.  The 
definition  used  should  conform  with  the 
intended  scope  of  the  covenants  and  the 
general  reservations  provided  in  Section  XXI 
(Covenants  Not  to  Sue  by  Plaintifflsj.j 
[Note:  The  following  two  definitions 
should  be  used  where  the  Decree  contains  a 
waiver  of  contribution  rights  against  de 
micromis  parties  as  provided  in  the  final 
Paragraph  of  Section  XXD  (Covenants  by 
Settling  Defendants)] 

("Small  Business"  shall  mean  any 
business  entity  that  employs  no  more 
than.  100  individuals  and  is  a  "small 
business  concern"  as  defined  under  the 
Small  Business  Act  (15  U.S.C.  631  et 
seq.). 

"Small  Nonprofit  Organization"  shall 
mean  any  organization  that  does  not 
distribute  any  part  of  its  income  or 
profit  to  its  members,  directors,  or 
officers,  employs  no  more  than  100  paid 
individuals  at  the  involved  chapter, 
office,  or  department,  and  was 
recognized  as  a  nonprofit  organization 
imder  Section  501(c)(3)  of  the  Internal 
Revenue  Code  of  1986.] 

"State"  (or  "Commonwealth"]  shall 
mean  the  State  (or  Commonwealth]  of 

[Note:  Where  the  state  is  a  party  to  the 
consent  decree,  definitions  of  "State  Past 
Response  Costs"  and  "State  FuUire  Response 
Costs"  will  need  to  be  added  to  this  section 
as  appropriate.) 

"Statement  of  Work"  or  "SOW"  shall 
mean  the  statement  of  work  for 
implementation  of  the  Remedial'Design, 
Remedial  Action,  and  Operation  and 
Maintenance  at  the  Site,  as  set  forth  in 
Appendix  B  to  this  Consent  Decree  and 
any  modifications  made  in  accordance 
with  this  Consent  Decree. 

"Supervising  Contractor"  shall  mean 
the  principal  contractor  retained  by  the 
Settling  Defendants  to  supervise  and 
direct  the  implementation  of  the  Work 
under  this  Consent  Decree. 

"United  States"  shall  mean  the 
United  States  of  America. 


"Waste  Material"  shall  mean  (1)  any 
"hazardous  substance"  imder  Section 
101(14)  of  CERCLA.  42  U.S.C.  9601(14); 
(2)  any  pollutant  or  contaminant  under 
Section  101(33),  42  U.S.C.  9601(33);  ((3) 
any  "solid  waste"  tmder  Section 
1004(27)  of  RCRA,  42  U.S.C.  6903(27); 
and  (4)  any  "hazardous  material"  under 
(insert  appropriate  State  statutory 
citation]. 

"Work"  shall  mean  all  activities 
Settling  Defendants  are  reqtiired  to 
perform  under  this  Consent  Decree, 
except  those  required  by  Section  XXV 
(Retention  of  Records). 

V.  General  Provisions 

5.  Objectives  of  the  Parties 

The  objectives  of  the  Parties  in 
.  entering  into  this  Consent  Decree  are  to 
protect  public  health  or  welfare  or  the 
environment  at  the  Site  by  the  design 
and  implementation  of  response  actions 
at  the  Site  by  the  Settling  Defendants,  to 
reimburse  response  costs  of  the 
Plaintiff(s],  and  to  resolve  the  claims  of 
Plaintifils]  against  Settling  Defendants 
as  provided  in  this  Consent  Decree. 

6.  Commitments  by  Settling  Defendants 

a.  Settling  Defendants  shall  finance 
and  perform  the  Work  in  accordance 
with  this  Consent  Decree,  the  ROD,  the 
SOW,  and  all  work  plans  and  other 
plans,  standards,  specifications,  and 
schedules  set  forth  herein  or  developed 
by  Settling  Defendants  and  approved  by 
EPA  pursuant  to  this  Consent  Decree. 
Settling  Etofendants  shall  also  reimburse 
the  United  States  [and  the  State]  for  Past 
Response  Costs  and  Futiu^  Response 
Costs  as  provided  in  this  Consent 

U0CF66* 

b.  The  obligations  of  Settling 
Defendants  to  finance  and  perform  the 
Work  and  to  pay  amounts  owed  the 
United  States  (and  the  State]  imder  this 
Consent  Decree  are  joint  and  several.  In 
the  event  of  the  insolvency  or  other 
failure  of  any  one  or  more  Settling 
Defendants  to  implement  the 
requirements  of  this  Consent  Decree,  the 
remaining  Settling  Defendants  shall 
complete  all  such  requirements. 

7.  Compliance  With  Applicable  Law 

All  activities  undertaken  by  Settling 
Defendants  piusuant  to  this  Consent 
Decree  shall  be  performed  in  accordance 
with  the  requirements  of  all  applicable 
federal  and  state  laws  and  regulations. 
Settling  Defendants  must  also  comply 
with  all  applicable  or  relevant  and 
appropriate  requirements  of  all  Federal 
and  state  environmental  laws  as  set 
forth  in  the  ROD  and  the  SOW.  The 
activities  conducted  pursuant  to  this 
Consent  Decree,  if  approved  by  EPA, 


shall  be  considered  to  be  consistent 
with  the  NCP. 

8.  Permits 

a.  As  provided  in  Section  121(e)  of 
CERCLA  and  Section  300.400(e)  of  the 
NCP,  no  permit  shall  be  required  for  any 
portion  of  the  Work  conducted  entirely 
on-site  (i.e..  within  the  areal  extent  of 
contamination  or  in  very  close 
proximity  to  the  contamination  and 
necessary  for  implementation  of  the 
Work).  Where  any  portion  of  the  Work 
that  is  not  on-site  requires  a  federal  or 
state  permit  or  approval,  Settling 
Defendants  shall  submit  timely  and 
complete  applications  and  take  all  other 
actions  necessary  to  obtain  all  such 
permits  or  approvals. 

b.  The  Settling  Defendants  may  seek 
relief  under  the  provisions  of  Section 
XVm  (Force  Majeure)  of  this  Consent 
Decree  for  any  delay  in  the  performance 
of  the  Work  resulting  from  a  failure  to 
obtain,  or  a  delay  in  obtaining,  any 
permit  required  for  the  Work. 

c.  This  Consent  Decree  is  not,  and 
shall  not  be  construed  to  be,  a  permit 
issued  pursuant  to  any  federal  or  state 
statute  or  regulation. 

[Note:  For  Consent  Decrees  in  which  there  is 
an  Owner  Settling  Defendant,  add  Paragraph 

9.  below.) 

9.  Notice  of  Obligations  to  Successors- 
in-Title 

a.  Within  15  days  after  the  entry  of 
this  Consent  Decree,  the  Owner  Settling 
Defendant(s)  shall  record  [a  certified 
copy  of  this  Consent  Decree]  [notice  of 
the  entry  of  this  Consent  Decree]  with 
the  Recorder's  Office  (or  Registry  of 
Deeds  or  other  appropriate  office], 

Coimty. 

State  of -, . 

Thereafter,  each  deed,  title,  or  other 
instrument  conveying  an  interest  in  the 
property  included  in  the  Site  shall 
contain  a  notice  stating  that  the  property 
is  subject  to  this  Consent  Decree  (and 
any  lien  retained  by  the  United  States] 
and  shall  reference  the  recorded 
location  of  the  Consent  Decree  and  any 
restrictions  applicable  to  the  property 
under  this  Consent  Decree. 

b.  The  obhgations  of  each  Owner 
Settling  Defendant  with  respect  to  the 
provision  of  access  under  Section  IX 
(Access)  [and  the  implementation  of 
institutional  controls  under  Section 

]  shall  be  binding  upon  any  and  all 

such  Settling  Defendants  and  any  and 
all  persons  who  subsequently  acquire 
any  such  interest  or  portion  thereof 
(hereinafter  "Successor»-in-Title"). 
Within  15  days  after  the  entry  of  this 
Consent  Decree,  each  Owner  Settling 
Defendant  shall  record  at  the  Recorder's 


Office  (or  Registry  of  Deeds  or  other 
appropriate  office  where  land 
ownership  and  transfer  records  are 
maintained  for  the  property]  a  notice  of 
obligation  to  provide  access  under 
Section  IX  (Access)  and  related 
covenants,  if  any.  Each  subsequent 
instrument  conveying  an  interest  to  any 
such  property  included  in  the  Site  shall 
reference  the  recorded  location  of  stch 
notice  and  covenants  applicable  to  the 
property. 

c.  Any  Owner  Settling  Defendant  and 
any  Successor-in-Title  ^all,  at  least  30 
days  prior  to  the  conveyance  of  any 
such  interest,  give  written  notice  of  this 
Consmt  Decree  to  the  grantee  and 
written  notice  to  EPA  (and  the  State]  of 
the  proposed  conveyance,  including  the 
name  and  address  of  the  grantee,  and 
the  date  on  which  notice  of  the  Consent 
Decree  was  given  to  the  grantee.  In  the 
event  of  any  such  conveyance,  the 
Settling  Defendants'  obligations  under 
this  Consent  Decree,  including  their 
obligations  to  provide  or  secure  access 
pursuant  to  Section  IX,  shall  continue  to 
be  met  by  the  Settling  Defendants.  In 
addition,  if  the  United  States  (and  the 
State)  approve[s],  the  grantee  may 
perform  some  or  all  of  the  Work  under 
this  Consent  Decree.  In  no  event  shall 
the  conveyance  of  an  interest  in 
property  that  includes,  or  is  a  portion  of, 
the  Site  release  or  otherwise  affect  the 
liabihty  of  the  Settling  Defendants  to 
comply  with  the  Consent  Decree. 

VI.  Perfonnance  of  the  WbrJt  by  Settling 
Defendants 

[Note:  Paragraphs  10-12,  below,  may  be 
modified  on  a  site-by-site  basis  to  reflect  site 
needs  and  Regional  practice.) 

10.  Selection  of  Supervising  Contractor 

a.  All  aspects  of  the  Work  to  be 
performed  by  Settling  Defendants 
pursuant  to  Sections  VI  (Performance  of 
the  Work  by  Settling  Defendants).  Vn 
(Remedy  Review).  Vin  (Quality 
Assurance,  Sampling  and  Data 
Analysis),  and  XV  (Emergency 
Response)  of  this  Consent  Decree  shall 
be  under  the  direction  and  supervision 
of  the  Supervising  Contractor,  the 
selection  of  which  shall  be  subject  to 
disapproval  by  EPA  [after  a  reasonable 
opportunity  for  review  and  comment  by 
the  State.]  Within  10  days  after  the 
lodging  of  this  Consent  Decree,  Settling 
Defendants  shall  notify  EPA  [and  the 
State]  in  writing  of  the  name,  title,  and 
qualifications  of  any  contractor 
proposed  to  be  the  Supervising 
Contractor.  EPA  will  issue  a  notice  of 
disapproval  or  an  authorization  to 
proceed.  If  at  any  time  thereafter, 
Settling  Defenduits  propose  to  change  a 
Supervising  Contractor,  Settling 


Defendants  shall  give  such  notice  to 
EPA  [and  the  State]  and  must  obtain  an 
authorization  to  proceed  from  EPA[, 
after  a  reasonable  opportunity  for 
review  and  comment  by  the  State,] 
before  the  new  Supervising  Contractor 
performs,  directs,  or  supervises  any 
Work  under  this  Consent  Decree. 

b.  If  EPA  disapproves  a  proposed 
Supervising  Contractor,  EPA  will  notify 
Settling  Defendants  in  writing.  Settling 
Defendants  shall  submit  to  EPA  (and  the 
State]  a  list  of  contractors,  including  the 
quahfications  of  each  contractor,  that 
would  be  acceptable  to  them  within  30 
days  of  receipt  of  EPA's  disapproval  of 
the  contractor  previously  proposed.  EPA 
will  provide  written  notice  of  the  names 
of  any  contractor(s)  that  it  disapproves 
and  an  authorization  to  proceed  with 
respect  to  any  of  the  other  contractors. 
Settling  Defendants  may  select  any 
contractor  from  that  list  that  is  not 
disapproved  and  shall  notify  EPA  (and 
the  State]  of  the  name  of  the  contractor 
selected  within  21  days  of  EPA's 
authorization  to  proceed. 

c.  If  EPA  fails  to  provide  written 
notice  of  its  authorization  to  proceed  or 
disapproval  as  provided  in  this 
Paragraph  and  this  failure  prevents  the 
SettlLig  Defendants  from  meeting  one  or 
more  deadlines  in  a  plan  approved  by 
the  EPA  pursuant  to  this  Consent 
Decree,  Settling  Defendants  may  seek 
relief  under  the  provisions  of  Section 
XVin  (Force  Majeure)  hereof.] 

11.  Remedial  Design 

a.  Within days  after  EPA's 

issuance  of  an  authorization  to  proceed 
pursuant  to  Paragraph  10,  Settling 
Defendants  shall  submit  to  EPA  and  the 
State  a  work  plan  for  the  design  of  the 
Remedial  Action  at  the  Site  ("Remedial 
Design  Work  Plan  "  or  "RD  Work  Plan"). 
The  Remedial  Design  Work  Plan  shall 
provide  for  design  of  the  remedy  set 
forth  in  the  ROD,  in  accordance  with  the 
SOW  and  for  achievement  of  the 
Perfonnance  Standards  and  other 
requirements  set  forth  in  the  ROD,  this 
Consent  Decree  and/or  the  SOW.  Upon 
its  approval  by  EPA,  the  Remedial 
Design  Work  Plan  shall  be  incorporated 
into  and  become  enforceable  under  this 

Consent  Decree.  Within days  after 

EPA's  issuance  of  an  authorization  to 
proceed,  the  Settling  Defendants  shall 
submit  to  EPA  and  the  State  a  Health 
and  Safety  Plan  for  field  design 
activities  which  conforms  to  the 
applicable  Occupational  Safety  and 
Health  Administration  and  EPA 
requirements  including,  but  not  limited 
to,  29  C.F.R.  1910.120. 

b.  The  Remedial  Design  Work  Plan 
shall  include  plans  and  schedules  for 
implementation  of  all  remedial  design 


and  pre-design  taslcs  identified  in  the 
SOW,  including,  but  not  limited  to, 
plans  and  schedules  for  the  completion 
of:  (List  all  items  which  should  be 
included  in  the  Remedial  Design  Work 
Plan.  This  list  will  be  based  on  site- 
specific  factors  and  may  include  the 
following  items:  (1)  Design  sampling 
and  analysis  plan  (including,  but  not 
limited  to,  a  Remedial  Design  Quality 
Assurance  Project  Plan  (RD  QAPP)  in 
accordance  with  Section  Vm  (Quality 
Assurance,  Sampling  and  Data 
Analysis));  (2)  a  treatabiUty  study;  (3)  a 
Pre-design  Work  Plan;  (4)  a  preliminary 
design  submittal;  (5)  an  intermediate 
design  submittal;  (6)  a  pre-final/final 
design  submittal;  and  (7)  a  Construction 
Quality  Assurance  Plan.)  In  addition, 
the  Remedial  Design  Work  Plan  shall 
include  a  schedule  for  completion  of  the 
Remedial  Action  Work  PlaiL 

c.  Upon  approval  of  the  Remedial 
Design  Work  Plan  by  EPA,  after  a 
reasonable  opportunity  for  review  and 
comment  by  the  State,  and  submittal  of 
the  Health  and  Safety  Plan  for  all  field 
activities  to  EPA  and  the  State,  Settling 
Defendants  shall  implement  the 
Remedial  Design  Work  Plan.  The 
Settling  Defendants  shall  submit  to  EPA 
and  the  State  all  plans,  submittals  and 
other  deliverables  required  under  the 
approved  Remedial  E)esign  Work  Plan  in 
accordance  with  the  approved  schedule 
for  review  and  approval  pursuant  to 
Section  XI  (EPA  Approval  of  Plans  and 
Other  Submissions).  Unless  otherwise 
directed  by  EPA.  Settling  Defendants 
shall  not  commence  further  Remedial 
Design  activities  at  the  Site  prior  to 
approval  of  the  Remedial  Design  Work 
Plan. 

d.  The  preliminary  design  submittal 
shall  include,  at  a  minimum,  the 
following:  (1)  Design  criteria;  (2)  results 
of  treatability  studies;  (3)  results  of 
additional  field  sampling  and  pre- 
design  work;  (4)  project  delivery 
strategy;  (5)  preliminary  plans,  drav«ngs 
and  sketches;  (6)  required  specifications 
in  outline  form;  and  (7)  preliminary 
construction  schedule. 

e.  The  intermediate  design  submittal, 
if  required  by  EPA  or  if  independently 
submitted  by  the  Settling  Defendants, 
shall  be  a  continuation  and  expansion  of 
the  preliminary  design.  Any  value 
engineering  proposals  must  be 
identified  and  evaluated  during  this 
review. 

f.  The  pre-final/final  design  submittal 
shall  include,  at  a  minimum,  the 
following:  (1)  Final  plans  and 
specifications;  (2)  Operation  and 
Maintenance  Plan;  (3)  Construction 
Quahty  Assurance  Project  Plan 
(CQAPP);  (4)  Field  Sampling  Plan 
(directed  at  measuring  progress  towards 
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meeting  Performance  Standards):  and 
(5)  Contingency  Plan.  The  CQAPP, 
which  shall  detail  the  approach  to 
quality  assurance  during  construction 
activities  at  the  Site,  shall  specify  a 
quality  assiuance  official  ("QA 
Official"),  independent  of  the 
Supervising  Contractor,  to  conduct  a 
quality  assxiraace  program  during  the 
construction  phase  of  the  project.) 

12.  Remedial  Action 

a.  Within days  after  the  approval 

of  the  final  design  submittal,  Settling 
Defendants  shall  submit  to  EPA  and  the 
State,  a  work  plan  for  the  performance 
of  the  Remedial  Action  at  the  Site 
("Remedial  Action  Work  Plan").  The 
Remedial  Action  Work  Plan  shall 
provide  for  construction  and 
implementation  of  the  remedy  set  forth 
in  the  ROD  and  achievement  of  the 
Performance  Standards,  in  accordance 
with  this  Consent  Decree,  the  ROD,  the 
SOW,  and  the  design  plans  and 
specifications  developed  in  accordance 
with  the  Remedial  Design  Work  Plan 
and  approved  by  EPA.  Upon  its 
approval  by  EPA,  the  Remedial  Action 
Work  Plan  shall  be  incorporated  into 
and  become  enforceable  under  this 
Consent  Decree.  At  the  same  time  as 
they  submit  the  Remedial  Action  Work  ■ 
Plan,  Settling  Defendants  shall  submit 
to  EPA  and  the  State  a  Health  and  Safety 
Plan  for  field  activities  required  by  the 
Remedial  Action  Work  Plan  which 
conforms  to  the  applicable  Occupational 
Safety  and  Health  Administration  and 
EPA  requirements  including,  but  not 
limited  to,  29  C.F.R  1910.120. 

b.  The  Remedial  Action  Work  Plan 
shall  include  the  following:  (List  all 
activities  for  which  methodologies, 
plans  and  schedules  should  be  included 
in  the  Remedial  Action  Work  Plan.  This 
list  will  be  based  on  site  specific  factors 
and  may  include  the  following:  (1)  The 
schedule  for  completion  of  the  Remedial 
Action;  (2)  method  for  selection  of  the 
contractor;  (3)  schedule  for  developing 
and  submitting  other  required  Remedial 
Action  plans;  (4)  methodology  for 
implementation  of  the  Construction 
Quality  Assurance  Plan;  (5)  a 
groundwater  monitoring  plan;  (6) 
methods  for  satisfying  permitting 
requirements;  (7)  methodology  for 
implementation  of  the  Operation  and 
Maintenance  Plan;  (8)  methodology  for 
implementation  of  the  Contingency 
Plan;  (9)  tentative  formulation  of  the 
Remedial  Action  team;  (10)  construction 
quality  control  plan  (by  constructor); 
and  (11)  procedures  and  plans  for  the 
decontamination  of  equipment  and  the 
disposal  of  contaminated  materials.) 
The  Remedial  Action  Work  Plan  also 
shall  include  a  schediUe  for 


implementation  of  all  Remedial  Action 
tasks  identified  in  the  final  design 
submittal  and  shall  identify  the  initial 
formulation  of  the  Settling  Defendanta' 
Remedial  Action  Project  Team 
(including,  but  not  limited  to.  the 
Supervising  Contractor). 

c.  Upon  approval  of  the  Remedial 
Action  Work  Plan  by  EPA,  after  a 
reasonable  opportunity  for  review  and 
comment  by  the  State,  Settling 
Defendants  shall  implement  the 
activities  required  under  the  Remedial 
Action  Woric  Plan.  The  Settling 
Defendants  shall  submit  to  EPA  and  the 
State  all  plans,  submittals,  or  other 
deliverables  required  under  the 
approved  Remedial  Action  Work  Plan  in 
accordance  with  the  approved  schedule 
for  review  and  approval  pursuant  to 
Section  XI  (EPA  Approval  of  Plans  and 
Other  Submissions).  Unless  otherwise 
directed  by  EPA,  Settling  Defendanta 
shall  not  commence  physical  Remedial 
Action  activities  at  the  Site  prior  to 
approval  of  the  Remedial  Action  Work 
Plan. 

13.  The  Settling  Defendanta  shall 
continue  to  implement  the  Remedial 
Action  and  O&M  until  the  Performance 
Standards  are  achieved  and  for  so  long 
thereafter  as  is  otherwise  required  under 
this  Consent  Decree. 

[Note:  A  "technical  impracticability" 
provision  may  be  inserted  here  in 
appropriate  cases.  If  a  technical 
impracticability  provision  is  included,  the 
definition  of  Perfoimance  Standards  should 
be  modified  to  incorporate  any  modified 
Performance  Standards  that  may  be  issued  by 
EPA  pursuant  to  a  technical  impracticability 
provision.) 

14.  Modification  of  the  SOW  or  Related 
Work  Plans 

a.  If  EPA  determines  that  modification 
to  the  work  specified  in  the  SOW  and/ 
or  in  work  plans  developed  pursuant  to 
the  SOW  is  necessary  to  achieve  and 
maintain  the  Performance  Standards  or 
to  carry  out  and  maintain  the 
effectiveness  of  the  remedy  set  forth  in 
the  ROD,  EPA  may  require  that  such 
modification  be  incorporated  in  the 
SOW  and/or  such  work  plans.  Provided, 
however,  that  a  modification  may  only 
be  required  pursuant  to  this  Paragraph 
to  the  extent  that  it  is  consistent  with 
the  scope  of  the  remedy  selected  in  the 
ROD. 

b.  For  the  purposes  of  this  Paragraph 
14  and  Paragraphs  48  and  49  only,  the 
"scope  of  the  remedy  selected  in  the 
ROD"  is:  [site-specific  definition  to  be 
inserted  here] 

c.  If  Settling  Defendanta  object  to  any 
modification  determined  by  EPA  to  be 
necessary  pursuant  to  this  Paragraph, 
they  may  seek  dispute  resolution 


pursuant  to  Section  XDC  (Dispute 
Resolution),  Paragraph  66  (record 
review).  The  SOW  and/or  related  work 
plans  siiall  be  modified  in  accordance 
with  final  resolution  of  the  dispute. 

d.  Settling  Defendanta  shall 
implement  any  wotk  reqtiired  by  any 
modifications  incorporated  in  the  SOW 
and/or  in  work  plans  developed 
piusuant  to  the  SOW  in  accordance 
with  this  Paragraph. 

e.  Nothing  in  this  Paragraph  shall  be 
construed  to  limit  EPA's  authority  to 
require  performance  of  further  response 
actions  as  otherwise  provided  in  this 
Consent  Decree. 

15.  Settling  Defendanta  acknowledge 
and  agree  that  nothing  in  this  Consent 
Decree,  the  SOW,  or  the  Remedial 
Design  or  Remedial  Action  Work  Plans 
constitutes  a  warranty  or  representation 
of  any  kind  by  Plaintiffls)  that 
compliance  with  the  woii^  requirementa 
set  forth  in  the  SOW  and  the  Work  Plans 
will  achieve  the  Performance  Standards. 

16.  Settling  Defendanta  shall,  prior  to 
any  off-Site  ^pment  of  Waste  Material 
from  the  Site  to  an  out-of-state  waste 
management  facility,  provide  written 
notification  to  the  appropriate  state 
environmental  official  in  the  receiving 
facility's  state  and  to  the  EPA  Project 
Coordinator  of  such  shipment  of  Waste 
Material.  However,  this  notification 
requirement  shall  not  apply  to  any  off- 
Site  shipments  when  the  total  voliune  of 
all  such  shipmenta  will  not  exceed  10 
cubicyards. 

a.  Tne  Settling  Defendanta  shall 
include  in  the  written  notification  the 
following  information,  where  available: 
(1)  The  name  and  location  of  the  facility 
to  which  the  Waste  Material  are  to  be 
shipped;  (2)  the  type  and  quantity  of  the 
Waste  Material  to  be  shipped;  (3)  the 
expected  schedule  for  the  shipment  of 
the  Waste  Material;  and  (4)  the  method 
of  transportation.  The  Settling 
Defendanta  shall  notify  the  state  in 
which  the  planned  receiving  facility  is 
located  of  major  changes  in  the 
shipment  plan,  such  as  a  decision  to 
ship  the  Waste  Material  to  another 
facility  within  the  same  state,  or  to  a 
facility  in  another  state. 

b.  The  identity  of  the  receiving  facility 
and  state  will  be  determined  by  the 
Settling  Defendanta  following  the  award 
of  the  contract  for  Remedial  Action 
construction.  The  Settling  Defendants 
shall  provide  the  information  required 
by  Paragraph  16.a  as  soon  as  practicable 
after  the  award  of  the  contract  and 
before  the  Waste  Material  is  actually 
shipped. 

Vn.  Remedy  Review 

(Note:  This  Section  may  need  to  be  modified 
or  omitted  in  consent  decrees  where  the 


United  States  is  not  giving  a  full  covenant  not 
to  sue  subject  to  pre  and  post  certification 
reservations  (e.g. ,  non-final  of>erable  unit 
consent  decrees).  This  Section  may  also  be 
omitted  where  no  hazardous  substances, 
pollutants  or  contaminants  will  remain  at  the 
site  after  completion  of  the  remedial  action.] 

17.  Periodic  Review.  Settling 
Defendants  shall  conduct  any  studies 
and  investigations  as  requested  by  EPA, 
in  order  to  permit  EPA  to  conduct 
reviews  of  whether  the  Remedial  Action 
is  protective  of  human  health  and  the 
environment  at  least  every  five  years  as 
required  by  Section  121(c)  of  CERCLA 
and  any  applicable  regulations. 

18.  EPA  Selection  of  Further  Response 
Actions.  If  EPA  determines,  at  any  time, 
that  the  Remedial  Action  is  not 
protective  of  human  health  and  the 
enviromnent,  EPA  may  select  further 
response  actions  for  the  Site  in 
accordance  with  the  requirementa  of 
CERCLA  and  the  NCP. 

19.  Opportunity  To  Coaunent.  Settling 
Defendanta  and,  if  required  by  Sectiona 
113(k)(2)  or  117  of  CERCLA,  the  public, 
will  be  provided  with  an  opportunity  to 
comment  on  any  fiulher  response 
actions  proposed  by  EPA  as  a  result  of 
the  review  conducted  pursuant  to 
Section  121(c)  of  CERCLA  and  to  submit 
written  conunenta  for  the  record  during 
the  comment  period. 

20.  Settling  Defendants'  Obligation  To 
Perform  Further  Response  Actions.  If 
EPA  selecta  further  response  actions  for 
the  Site,  the  Settling  Defendanta  shall 
undertake  such  further  response  actions 
to  the  extent  that  the  reopener 
conditions  in  Paragraph  81  or  Paragraph 
82  (United  States'  reservations  of 
liability  based  on  unknown  conditions 
or  new  information)  are  satisfied. 
Settling  Defendants  may  invoke  the 
procedures  set  forth  in  Section  XIX 
(Dispute  Resolution)  to  dispute  (1) 
EPA's  determination  that  the  reopener 
conditions  of  Paragraph  81  or  Paragraph 
82  of  Section  XXI  (Covenants  Not  To 
Sue  by  Plaintiffls])  are  satisfied,  (2) 
EPA's  determination  that  the  Remedial 
Action  is  not  protective  of  human  health 
and  the  environment,  or  (3)  EPA's 
selection  of  the  further  response  actions. 
Disputes  pertaining  to  whether  the 
Remedial  Action  is  protective  or  to 
EPA's  selection  of  further  response 
actions  Shall  be  resolved  piu^uant  to 
Paragraph  65  (record  review). 

21.  Submissions  of  Plans.  If  Settling 
Defendants  are  required  to  perform  the 
further  response  actions  pursuant  to 
Paragraph  20,  they  shall  submit  a  plan 
for  such  work  to  EPA  for  approval  in 
accordance  with  the  procedures  set 
forth  in  Section  VI  (Performance  of  the 
Work  by  Settling  Defendants)  and  shall 
implement  the  plan  approved  by  EPA  in 


accordance  with  the  provisions  of  this 
Liecree. 

(Alternative:  The  preceding  two  Paragraphs 

(20  &  21.)  may  be  omitted  (1)  for  Settling 
Defendants  whose  liability  has  been 
established  by  court  order  or  judgment;  (2) 
for  Settling  Defendants  who  agree  to  admit  or 
not  to  contest  liability  in  the  event  that  the 
United  States  institutes  an  action  for  further 
relief  based  on  (he  reservations  set  forth  In 
Paragraphs  81  or  82  of  the  Covenant  Not  To 
Sue;  or  (3)  in  other  appropriate  cases.) 

VIII.  Quality  Assurance,  Sampling,  and 
Data  Analysis 

22.  Settling  Defendanta  shaU  use 
quality  assurance,  quality  control,  and 
diain  of  custody  procedures  for  all 
[treatability,  design,  compliance  end 
monitoring]  samples  in  accordance  with 
"EPA  Requirementa  for  Quality 
Assiuance  Project  Plans  for 
Environmental  Data  bperation,"  (EPA    • 
QA/R5;  "Preparing  Perfect  Project 
Plans,"  (EPA  /600/9-88/087),  and 
subsequent  amendmenta  to  such 
guidelines  upon  notification  by  EPA  to 
Settling  Defendanta  of  such  amendment. 
Amended  guidelines  shall  apply  only  to 
procediues  conducted  after  suc^ 
notification.  Prior  to  the  commencement 
of  any  monitoring  project  imder  this 
Consent  Decree,  Settling  Defendanta 
shall  submit  to  EPA  for  approval,  after 
a  reasonable  opportunity  for  review  and 
comment  by  the  State,  a  Quality 
Assiu-ance  Project  Plan  ( "QAPP")  that  is 
consistent  with  the  SOW,  the  NCP  and 
[applicable  guidance  dociunenta.]  If 
relevant  to  the  proceeding,  the  Parties 
agree  that  validated  sampling  data 
generated  in  accordance  with  the 
QAPP(s)  and  reviewed  and  approved  by 
EPA  shall  be  admissible  as  evidence, 
without  objection,  in  any  proceeding 
imder  this  Decree.  Settling  Defraidanta 
shall  ensure  that  EPA  [and  State] 
personnel  and  ita  [their]  authorized 
representatives  are  allowed  access  at 
reasonable  times  to  all  laboratories 
utilized  bv  Settline  Defendants  in 
implementing  this  Consent  Decree.  In 
addition.  Settling  Defendants  shall 
ensure  that  such  laboratories  shall 
analyze  all  samples  submitted  by  EPA 
pursuant  to  the  QAPP  for  quality 
assurance  monitoring.  Settling 
Defendants  shall  ensure  that  the 
laboratories  they  utilize  for  the  analysis 
of  samples  taken  pursuant  to  this  Decree 
perform  all  analyses  according  to 
accepted  EPA  methods.  Accepted  EPA 
methods  consist  of  those  methods 
which  are  dociunented  in  the  ["Contract 
Lab  Program  Statement  of  Work  for 
Inorganic  Analysis"  and  the  "Contract 
Lab  Program  Statement  of  Work  for 
Organic  Analysis,"  dated  February 
1988],  and  any  amendments  made 


thereto  during  the  course  of  the 
implementation  of  this  Decree.  Settling 
Defendanta  shall  ensuire  that  all 
laboratories  they  use  for  analysis  of 
samples  taken  pureuant  to  this  Consent 
Decree  participate  in  an  EPA  or  EPA- 
equivalent  QA/QC  program.  Settling 
Defendanta  shall  ensiue  that  all  field 
methodologies  utilized  in  collecting 
samples  for  subsequent  analysis 
piusuant  to  this  Decree  will  be 
conducted  in  accordance  with  the 
procedures  set  forth  in  the  QAPP 
approved  by  EPA. 

23.  Upon  request,  the  Settling 
Defendanta  shall  allow  spUt  or  duplicate 
samples  to  be  taken  by  EPA  [and  the 
State]  or  their  authorized 
representatives.  Settling  Defendanta 
shall  notify  EPA  [and  the  State]  not  less 
than  [28]  days  in  advance  of  any  sample 
collection  activity  unless  shorter  notice 
is  agreed  to  by  EPA.  In  addition,  EPA 
[and  the  State]  shall  have  the  right  to 
take  any  additional  samples  that  EPA 
[or  the  State]  deem  necessary.  Upon 
request,  EPA  [and  the  State]  shall  allow 
the  Settling  Defendanta  to  take  split  or 
duplicate  samples  of  any  samples  it 
[they]  take[8]  as  part  of  the  PlaintifTsCl 
oversight  of  the  Settling  DefendaiUs' 
implementation  of  the  Work. 

24.  Settling  Defendants  shall  submit 

to  EPA  (and  the  State) copies  of  the 

results  of  all  sampling  and/or  tests  or 
other  data  obtained  or  generated  by  or 
on  behalf  of  Settling  Defendanta  with 
respect  to  the  Site  and/or  the 
implementation  of  this  Consent  Decree 
imless  EPA  agrees  otherwise. 

25.  Notwithstanding  any  provision  of 
this  Consent  Decree,  the  United  States 
[and  the  State]  hereby  retain[s]  all  of  ita 
[their]  information  gathering  and 
inspection  authorities  and  rights, 
including  enforcement  actions  related 
thereto,  under  CERCLA,  RCRA  and  any 
other  applicable  statutes  or  regulations. 

DC.  Access  [and  Institutional  Controls] 

26.  Commencing  upon  the  date  of 
lodging  of  this  Consent  Decree,  the 
Settling  Defendants  agree  to  provide  the 
United  States!,  the  State,]  and  its  [their] 
representatives,  including  EPA  and  ita 
contractors,  access  at  all  reasonable 
times  to  the  Site  and  any  other  property 
to  which  access  is  required  for  the 
implementation  of  this  Consent  Decree, 
to  the  extent  access  to  the  property  is 
controlled  by  Settling  Defendanta,  for 
the  purposes  of  conducting  any  activity 
related  to  this  Consent  Decree 
including,  but  not  limited  to: 

a.  Monitoring  the  Work; 

h.  Verifying  any  data  or  information 
submitted  to  the  United  States  [or  the 
State]; 
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c.  Conducting  invMtigaticms  relating 
to  cootaminatirai  at  or  near  the  Site; 

d.  Obtaining  tamplet; 

a.  Asaaasing  the  need  for,  planning,  or 
implamanting  additional  response 
actions  at  or  near  the  Site: 

t  Inspecting  and  copying  records, 
operating  logs,  contracts,  or  other 
documents  maintained  or  generated  by 
Settling  Defendants  or  their  aganta, 
consistant  with  Sectitm  XXIV;  and 

g.  Asaeasing  Settling  Defendants' 
compUanoa  with  this  CtMiseDt  Decree. 

27.  To  the  extent  that  the  Site  tx  any 
odiar  pnmec^r  to  whidi  aooeas  is 
lequiiad  nor  me  implementation  of  this 
Cooaant  Decree  is  owned  or  oontioUed 
by  panoos  other  than  Settling 
Defendants.  Settling  Defendants  shall 
use  best  efforts  to  secure  from  such 
paiaans  access  for  Settlii^  Defendants, 
as  well  as  far  the  United  »atea  (and  the 
State)  and  iU  (their]  representatives. 
ifwiiMKng^  but  not  limited  to,  their 
oootncton.  as  necessary  to  effKtuate 
thia  Gaiaent  Decree.  For  purposes  of 
this  Pm^tfh  "best  efforts"  inchides 
the  payment  of  reeson^le  sums  of 
money  in  consideration  of  acoaaa. 
(NOIV:  It  may  be  appropriate  to  delete 
the  preceding  sentence  yihan  the 
proper^  to  %^ch  aocesa  is  needed  is 
owned  by  a  non-settling  party  who  is  a 
PRP.  (See  guidance  entitlisd  "Model  RD/ 
RA  Coasent  Decree:  Acceptable 
Modifications  to  Model  Ijinguage 
(Directive  No.  2),"  Mardi  25, 1992)]  If 
any  access  required  to  complete  the 
Weak  is  not  obtained  within  45  days  of 
the  dMB  of  lodging  of  this  Consent 
Deciee.  or  within  45  days  of  the  date 
EPA  notifies  the  Settling  Defendants  in 
writing  that  additional  access  beyond 
that  previously  secured  is  necessary, 
Settling  Defendants  shall  promptly 
notify  the  United  States  in  writing,  and 
shall  include  in  that  notification  a 
summary  of  the  steps  Settling 
Defendants  have  taken  to  attempt  to 
obtain  access.  The  United  States  (or  the 
State]  may,  as  it  deems  appropriate, 
assist  Settling  Defendants  in  obtaining 
access.  Settling  Defendants  shall 
reimburse  the  United  States  [or  the 
State],  in  accordance  with  the 
procedures  in  Section  XVI 
(Reimbursement  of  Response  Costs),  for 
all  costs  incurred  by  the  United  States 
in  obtaining  access. 

28.  Notwithstanding  any  provision  of 
this  Consent  Decree,  the  United  States 
(and  the  State]  retain(s]  all  of  its  access 
authorities  and  rights,  including 
enforcement  authorities  related  thereto, 
imder  CERCLA,  RCRA  and  any  other 
applicable  statute  or  regulations. 

[Add  institutional  controls  provisions 
as  appropriate] 


X.  Reporting  Requinments 

29.  In  addition  to  any  other 
requirement  of  this  Consent  Decree, 
Settling  Defendants  shall  submit  to  EPA 

and  the  State copies  of  writtra 

(monthly]  progress  reports  that  (a) 
Describe  the  actions  which  have  been 
taken  toward  achieving  compliance 
with  this  Ccmsent  Decree  during  the 
previous  (month):  (b)  include  a 
summarr  of  aU  results  of  sampling  and 
anda  ~ 


1  all  othsr  data  received  or 
generated  by  Settling  Defendants  or 
thdr  coDtractors  or  agents  in  the 
previous  (month):  (c)  identify  all  work 
plana,  plus  and  odier  deliveiablea 
required  by  this  Consent  Decree 
oompfeted  and  submitted  durina  the 
previous  (month);  (d)  deecribe  aU 
actions,  innhiding.  but  not  limited  to, 
data  collection  and  implamentation  of 
work  plana,  whidi  are  acheduled  far  the 
next  (six  weeks)  and  provide  ottier 
infarmation  relating  to  the  {wogreas  of 
constmction,  inchiding.  but  not  limited 
to,  critical  path  diagrams,  Gantt  diarts 
and  Pert  durts;  (e)  include  infarmation 
regarding  percentage  of  completion, 
unresolvea  delays  encountered  or 
anticipated  that  may  affect  the  future 
sdiedule  far  implementation  of  the 
Wok,  and  a  deecription  of  efforts  made 
to  mitigate  thoae  delays  or  anticipated 
delays:  (0  include  any  modifications  to 
the  w(Hk  plans  or  other  schedules  that 
Settling  Efefendants  have  proposed  to 
EPA  (» that  have  been  approved  by 
EPA;  and  (g)  describe  all  activities 
undertaken  in  support  of  the 
Conununity  Relations  Plan  during  the 
previous  (month]  and  those  to  be 
undertaken  in  the  next  (six  weeks]. 
Settling  Defendants  shall  submit  these 
progress  reports  to  EPA  and  the  State  by 
the  (tenth  day  of  every  month]  following 
the  lodging  of  this  Consent  Decree  until 
(EPA  notifies  the  Settling  Defendants 
pursuant  to  Paragraph  49. b  of  Section 
XIV  (Certification  of  Completion).]  If 
requested  by  EPA  (or  the  State],  .Snttling 
Defendants  shall  also  provide  briefings 
for  EPA  [and  the  State]  to  discuss  the 
progress  of  the  Woik. 

30.  The  Settling  Defendants  shall 
notify  EPA  of  any  change  in  the 
schedule  described  in  the  monthly 
progress  report  for  the  performance  of 
any  activity,  including,  but  not  limited 
to,  data  collection  and'implementation 
of  work  plans,  no  later  than  seven  days 
prior  to  the  performance  of  the  activity. 

31.  Upon  the  occurrence  of  any  event 
during  perfonnance  of  the  Work  that 
Settling  Defendants  are  required  to 
report  pursuant  to  Section  103  of 
CERCLA  or  Section  304  of  the 
Emergency  Planning  and  Commimity 
Right-to-know  Act  (EPCRA).  Settling 


Defimdants  shall  within  24  hours  of  the 
onset  of  such  event  orally  notify  the 
EPA  Protect  Coordinator  at  the 
Alternate  EPA  Project  Coordinates  (hi 
the  event  of  the  unavailability  of  the 
EPA  Project  Coordinator),  or,  in  the 
event  that  neither  the  EPA  Project 
Coordinator  or  Alternate  EPA  Project 
Coordinator  is  available,  the  Eme^ency 

Response  Section.  Region ,  United 

States  Environmental  Protection 
Agency.  Theee  rqtorting  raquirements 
are  ha  addition  to  tibe  reporting  required 
by  CERCLA  Section  103  or  EPCRA 
Section  304. 

32.  Within  20  davs  of  the  onset  of 
audi  an  evmt.  Settling  Defendants  diell 
furnish  to  PlaintiSIs)  a  vrritten  repwt. 
signed  by  the  Settling  Defendants' 
Project  CoanUnrtor,  settins  forth  the 
events  mdiidi  oocuned  and  the 
meesurae  taken,  and  to  be  teken.  in 
response  tfaarsta  Within  30  days  of  the 
copchision  of  sudt  an  event.  Settling 
Defendants  shdl  submit  a  report  setting 
forth  all  actions  taken  in  rasponse 
thereto. 

33.  Settling  Defendanta  shall  submit 

copies  of  all  plans,  reporta,  and 

data  required  bnr  tbe  SOW.  the  Remedial 
Design  Woric  Plan,  the  Remedial  Action 
Work  Plan,  or  any  other  api»oved  plans 
to  EPA  in  accordance  with  the 
sdiedules  set  forth  in  such  plans. 
Settling  Defendants  shall 

simultaneously  submit copies  of  all 

such  plans,  reports  and  data  to  the  State. 

34.  All  reporta  and  other  documenta 
submitted  by  Settling  Defendanta  to 
EPA  (other  than  the  [monthly]  progress 
reporta  referred  to  above)  wttich  purport 
to  doctmient  Settling  Defendanta' 
compliance  with  the  terms  of  this 
Consent  Decree  shall  be  signed  by  an 
authorized  representative  of  the  Settling 
Defendanta 

XI.  EPA  Approval  of  Plans  and  Other 
Submissions 

35.  After  review  of  any  plan,  report  or 
other  item  which  is  required  to  be 
submitted  for  approval  pursuant  to  this 
Consent  Decree,  EPA,  after  reasonable 
opportunity  for  review  and  comment  by 
the  State,  shall:  (a)  Approve,  in  whole 
or  in  part,  the  submission;  (b)  approve 
the  submission  upon  specified 
conditions;  (c)  modify  the  submission  to 
ctire  the  deficiencies;  (d)  disapprove,  in 
whole  or  in  part,  the  submission, 
directing  that  the  Settling  Defendants 
modify  the  submission:  or  (e)  any 
combination  of  the  above.  liowever, 
EPA  shall  not  modify  a  submission 
without  first  providing  Settling 
Defendants  at  least  one  notice  of 
deficiency  and  an  opportunity  to  cure 

within days,  except  where  to  do  so 

would  cause  serious  disruption  to  the 
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Work  or  where  previous  submission(s) 
have  been  disapproved  due  to  material 
defecta  and  the  deficiencies  in  the 
submission  under  consideration 
indicate  a  bad  faith  lack  of  effort  to 
submit  an  acceptable  deliverable. 

36.  In  the  event  of  approval,  approval 
upon  conditions,  or  modification  by 
EPA,  pursuant  to  Paragraph  35  (a),  (b), 
or  (c).  Settling  Defendanta  shall  proceed 
to  take  any  action  required  by  the  plan, 
report,  or  other  item,  as  approved  or 
modified  by  EPA  subject  only  to  their 
right  to  invoke  the  Dispute  Resolution 
procedures  set  forth  in  Section  XDC 
(Dispute  Resolution)  with  respect  to  the 
modifications  or  conditions  made  by 
EPA.  In  the  event  that  EPA  modifies  the 
submission  to  cure  the  deficiencies 
pursuant  to  Paragraph  35(c)  and  the 
submission  has  a  material  defect,  EPA 
retains  its  right  to  seek  stipulated 
penalties,  as  provided  in  Section  XX 
(Stipulated  Penalties). 

37.8.  Upon  receipt  of  a  notice  of 
disapproval  pursuant  to  Paragraph 
35(d),  Settling  Defendants  shall,  within 

days  or  such  longer  time  as 

specified  by  EPA  in  such  notice,  correct 
the  deficiencies  and  resubmit  the  plan, 
report,  or  other  item  for  approval.  Any 
stipulated  penalties  applicable  to  the 
submission,  as  provided  in  Section  XX, 

shall  accrue  during  the -day  period 

or  otherwise  specified  period  but  shall 
not  be  payable  imless  the  resubmission 
is  disapproved  or  modified  due  to  a 
material  defect  as  provided  in 
Paragraphs  38  and  39. 

b.  Notwithstanding  the  receipt  of  a 
notice  of  disapproval  pursuant  to 
Paragraph  35(d),  Settling  Defendanta 
shall  proceed,  at  the  direction  of  EPA, 
to  take  any  action  required  by  any  non- 
deficient  portion  of  the  submission. 
Implementation  of  any  non-deficient 
portion  of  a  submission  shall  not  relieve 
SetUing  Defendants  of  any  liability  for 
stipulated  penalties  under  Section  XX 
(Stipulated  Penalties). 

38.  hi  the  event  that  a  resubmitted 
plan,  report  or  other  item,  or  portion 
thereof,  is  disapproved  by  EPA,  EPA 
may  again  require  the  Settling 
Defendanta  to  correct  the  deficiencies, 
in  accordance  with  the  preceding 
Paragraphs.  EPA  also  retains  the  right  to 
modify  or  develop  the  plan,  report  or 
other  item.  Settiing  Defendants  shall 
implement  any  such  plan,  report,  or 
item  as  modified  or  developed  by  EPA, 
subject  only  to  their  right  to  invoke  the 
procedures  set  forth  in  Section  XIX 
(Dispute  Resolution). 

39.  If  upon  resubmission,  a  plan, 
report,  or  item  is  disapproved  or 
modified  by  EPA  due  to  a  material 
defect.  Settling  Defendanta  shall  be 
deemed  to  have  failed  to  submit  such 


plan,  report,  or  item  timely  and 
adequately  imless  the  SetUing 
Defendanta  invoke  the  dispute 
resolution  procedures  set  forth  in 
Section  XDC  (Dispute  Resolution)  and 
EPA's  action  is  overturned  pursuant  to 
that  Section.  The  provisions  of  Section 

XIX  (Dispute  Resolution)  and  Section 

XX  (Stipulated  Penalties)  shall  govern 
the  implementation  of  the  Work  and 
accrual  and  payment  of  any  stipulated 
penalties  during  Dispute  Resolution.  If 
EPA's  disapproval  or  modification  is 
upheld,  stipulated  penalties  shall  accrue 
for  such  violation  from  the  date  on 
which  the  initial  submission  was 
originally  required,  as  provided  in 
Section  XX. 

40.  All  plans,  reporta,  and  other  items 
required  to  be  submitted  to  EPA  under 
this  Consent  Decree  shall,  upon 
approval  or  modification  by  EPA,  be 
enforceable  under  this  Consent  Decree. 
In  the  event  EPA  approves  or  modifies 
a  portion  of  a  plan,  report,  or  other  item 
required  to  be  submitted  to  EPA  under 
this  Consent  Decree,  the  approved  or 
modified  portion  shall  be  enforceable 
under  this  Consent  Decree. 

Xn.  Project  Coordinators 

41.  Within  20  days  of  lodging  this 
Consent  Decree.  Settling  Defendanta], 
the  State]  and  EPA  will  notify  each 
other,  in  writing,  of  the  name,  address 
and  telephone  number  of  their 
respective  designated  Project 
Coordinators  and  Alternate  Project 
Coordinators.  If  a  Project  Coordinator  or 
Alternate  Project  Coordinator  initially 
designated  is  changed,  the  identity  of 
the  successor  will  be  given  to  the  other 
Parties  at  least  5  working  days  before 
the  changes  occur,  unless  impracticable, 
but  in  no  event  later  than  the  actual  day 
the  change  is  made.  The  Settiing 
Defendants'  Project  Coordinator  shall  be 
subject  to  disapproval  by  EPA  and  shall 
have  the  technical  expertise  sufficient  to 
adequately  oversee  all  aspects  of  the 
Work.  The  Settling  Defendants'  Project 
Coordinator  shall  not  be  an  attorney  for 
any  of  the  Settling  Defendants  in  this 
matter.  He  or  she  may  assign  other 
representatives,  including  other 
contractors,  to  serve  as  a  Site 
representative  for  oversight  of 
performance  of  daily  operations  during 
remedial  activities. 

42.  Plaintiffls]  may  designate  other 
representatives,  including,  but  not 
limited  to,  EPA  [and  State)  employees, 
and  federal  [and  State]  contractors  and 
consultanta,  to  observe  and  monitor  the 
progress  of  any  activity  undertaken 
pursuant  to  this  Consent  Decree.  EPA's 
Project  Coordinator  and  Alternate 
Project  Coordinator  shall  have  the 
authority  lawfully  vested  in  a  Remedial 


Project  Manager  (RPM)  and  an  Qn-Soene 
Coordinator  (DSC)  by  the  National 
Contingency  Plan,  40  C.F.R.  Part  300.  hi 
addition,  EPA's  Project  Coordinator  or 
Alternate  Project  Coordinator  shall  have 
authority,  consistent  with  the  National 
Contingency  Plan,  to  halt  any  Work 
required  by  this  Consent  Deoee  and  to 
take  any  necessary  response  action 
when  s/he  determines  that  conditions  at 
the  Site  constitute  an  emergency 
situation  or  may  present  an  immediate 
threat  to  public  health  or  welfare  or  the 
environment  due  to  release  or 
threatened  release  of  Waste  Material. 

[43.  EPA's  Project  Coordinator  and  the 
Selling  Defendanta'  Project  Coordinator 
will  meet,  at  a  minimum,  on  a  monthly 
basis.] 

Xm.  Assurance  of  Ability  to  Complete 
Work 

44.  Within  30  days  of  entry  of  this 
Consent  Decree,  Settling  Defendanta 
shall  estabUsh  and  maintain  financial 
security  in  the  amount  of  $  (insert 
estimated  cost  of  Work]  in  one  or  more 
of  the  following  forms: 

(a)  A  surety  bond  guaranteeing 
performance  of  the  Work; 

(b)  One  or  more  irrevocable  letters  of 
credit  equalling  the  total  estimated  cost 
ofUieWoik; 

(c)  A  trust  fund; 

(d)  A  guarantee  to  perform  the  Work 
by  one  or  more  parent  corporations  or 
subsidiaries,  or  by  one  or  more 
unrelated  corporations  that  have  a 
substantial  business  relationship  with  at 
least  one  of  the  Settling  Defendants; 

(e)  A  demonstration  that  one  or  more 
of  the  Settling  Defendants  satisfy  the 
requirementa  of  40  C.F.R.  Part 
264.143(0;  or 

(f)  [Insert  any  other  method(s) 
appropriate  to  the  particular  case.]. 

45.  If  the  SetUing  Defendanta  seek  to 
demonstrate  the  ability  to  complete  the 
Work  through  a  guarantee  by  a  third 
|jarty  pursuant  to  Paragraph  44  (d)  of 
this  Consent  Decree,  Settling  Defendanta 
shall  demonstrate  that  the  guarantor 
satisfies  the  requirements  of  40  C.F.R. 
Part  264.143(f).  If  Settling  Defendanta 
seek  to  demonstrate  their  abiUty  to 
complete  the  Work  by  means  of  the 
financial  test  or  the  corporate  guarantee 
pursuant  to  Paragraph  44  (d)  or  (e),  they 
shall  resubmit  sworn  statementa 
conveying  the  information  required  by 
40  C.F.R.  Part  264.143(f)  annually,  on 
the  anniversary  of  the  effective  date  of 
this  Consent  Decree.  In  the  event  that 
EPA[,  after  a  reasonable  opportunity  for 
review  and  comment  by  the  State,] 
determines  at  any  time  that  the  financial 
assurances  provided  pursuant  to  this 
Section  are  inadequate.  Settling 
Defendants  shall,  within  30  days  of 
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receipt  of  notioe  of  EPA 's  determination, 
obtain  and  present  to  EPA  for  approval 
one  of  the  otlier  forms  of  financial 
assurance  listed  in  Paragraph  44  of  this 
Consent  Decree.  Settling  Defendants' 
inability  to  demonstrate  financial  ability 
to  complete  the  Work  shall  not  excuse 
performance  of  any  activities  required 
under  this  Consent  Decree. 

46.  If  Settling  Defendants  can  show 
that  the  estimated  cost  to  complete  the 
remaining  Work  has  diminished  below 
the  amoimt  set  forth  in  Paragraph  44 
above  after  entry  of  this  Consent  Decree, 
Settling  Defendants  may,  on  any 
anniversary  date  of  entry  of  this  Consent 
Decree,  or  at  any  other  time  agreed  to  by 
the  Parties,  reduce  the  amount  of  the 
financial  seciuity  provided  under  this 
Section  to  the  estimated  cost  of  the 
remaining  work  to  be  performed. 
Settling  Defendants  shall  submit  a 
proposal  for  such  reduction  to  EPA,  in 
accordance  with  the  requirements  of 
this  Section,  and  may  reduce  the 
amoimt  of  the  seciuity  upon  approval 
by  EPA.  In  the  event  of  a  dispute. 
Settling  Defendants  may  reduce  the 
amount  of  the  security  in  accordance 
with  the  final  administrative  or  judicial 
decision  resolving  the  dispute. 

47.  Settling  Defendants  may  change 
the  form  of  fiiaancial  assurance  provided 
under  this  Section  at  any  time,  upon 
notice  to  and  approval  by  EPA, 
provided  that  the  new  form  of  assurance 
meets  the  requirements  of  this  Section. 
In  the  event  of  a  dispute.  Settling 
Defendants  may  change  the  form  of  the 
financial  assurance  only  in  accordance 
with  the  final  administrative  or  judicial 
decision  resolving  the  dispute. 

XIV.  Certification  of  Completion 

(Note:  Paragraph  48,  below,  (Completion  of 
the  Remedial  Action],  is  only  required  for 
Site-wide  or  Final  Operable  Unit  Consent 
Decrees,  in  which  the  United  States  has 
decided  to  grant  a  full  covenant  not  to  sue 
(i.e.,  where  Certification  of  Completion  of  the 
Remedial  Action  is  necessary  to  trigger  a  full 
covenant  not  to  sue  under  Sections  106  and 
107ofCERCLA).) 

48.  Completion  of  the  Remedial  Action 

a.  Within  90  days  after  Settling 
Defendants  conclude  that  the  Remedial 
Action  has  been  fully  performed  and  the 
Performance  Standards  have  been 
attained,  Settling  Defendants  shall 
schedule  and  conduct  a  pre-certification 
inspection  to  be  attended  by  Settling 
Defendantsl.l  [and]  EPA  (,and  the  State). 
If,  after  the  pre-certification  inspection, 
the  Settling  Defendants  still  believe  that 
the  Remedial  Action  has  been  fully 
performed  and  the  Performance 
Standards  have  been  attained,  they  shall 
submit  a  written  report  requesting 
certification  to  EPA  for  approval,  with  a 


copy  to  the  State,  pursuant  to  Section  XI 
(EPA  Approval  of  Plans  and  Other 
Submissions)  within  30  days  of  the 
inspection.  In  the  report,  a  registered 
professional  engineer  and  the  Settling 
Defendants'  Project  Coordinator  shall 
state  that  the  Rmnedial  Action  has  been 
completed  in  full  satisfection  of  the 
requirements  of  this  Consent  Decree. 
The  written  report  shall  include  as-built 
drawings  signed  and  stamped  by  a 
professional  engineer.  The  report  shall 
contain  the  following  statement,  signed 
by  a  responsible  corporate  official  of  a 
Settling  Defendant  or  the  Settling 
Defendants'  Project  Coordinator: 

"To  the  best  of  my  knowledge,  after 
thorough  investigation,  1  certify  that  the 
information  contained  in  or  accompmnying 
this  submission  is  true,  accurate  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
information,  including  the  possibility  of  fine 
and  imprisonment  for  knowing  violations." 

If,  aftw  completion  of  the  pre- 
certification  inspection  and  receipt  and 
review  of  the  written  report,  EPA.  after 
reasonable  opportunity  to  review  and 
comment  by  the  State,  determines  that 
the  Remedial  Action  or  any  portion 
thereof  has  not  been  completed  in 
accordance  with  this  Consent  Decree  or 
that  the  Performance  Standards  have  not 
been  achieved,  EPA  will  notify  Settling 
Defendants  in  writing  of  the  activities 
that  must  he  undertaken  by  Settling 
Defendants  pursuant  to  this  Consent 
Decree  to  complete  the  Remedial  Action 
and  achieve  the  Performance  Standards. 
Provided,  however,  that  EPA  may  only 
require  Settling  Defendants  to  perform 
such  activities  pursuant  to  this 
Paragraph  to  the  extent  that  such 
activities  are  consistent  with  the  "scope 
of  the  remedy  selected  in  the  ROD,"  as 
that  term  is  defined  in  Paragraph  14.b. 
EPA  will  set  forth  in.  the  notice  a 
schedule  for  performance  of  such 
activities  consistent  with  the  Consent 
Decree  and  the  SOW  or  require  the 
Settling  Defendants  to  submit  a 
schedule  to  EPA  for  approval  pursuant 
to  Section  XI  (EPA  Approval  of  Plans 
and  Other  Submissions).  Settling 
Defendants  shall  perform  all  activities 
described  in  the  notice  in  accordance 
with  the  specifications  and  schedules 
established  pursuant  to  this  Paragraph, 
subject  to  their  right  to  invoke  the 
dispute  resolution  procedures  set  forth 
in  Section  XIX  (Dispute  Resolution), 
b.  If  EPA  concludes,  based  on  the 
initial  or  any  subsequent  report 
requesting  Certification  of  Completion 
and  after  a  reasonable' opportunity  for 
review  and  conunent  by  Uie  State,  that 
the  Remedial  Action  has  been 
performed  in  accordance  with  this 
Consent  Decree  and  that  the 


Performance  Standards  have  been 
achieved.  EPA  will  so  certify  in  writing 
to  Settling  Defendants.  This  certification 
shall  constitute  the  Certification  of 
Completion  of  the  Remedial  Action  for 
purposes  of  this  Consent  Decree, 
including,  but  not  limited  to.  Section 
XXI  (Covenants  Not  to  Sue  by 
Plaintiffis]).  Certification  of  Completion 
of  the  Remedial  Action  shall  not  affect 
Settling  Defendants'  obUgations  imder 
this  Consent  Decree. 

49.  Completion  of  the  Work 

a.  Within  90  days  after  Settling 
Defendants  conclude  that  all  phases  of 
the  V/ork.  (including  O  &  M).  have  been 
fully  performed.  Settling  Defendants 
shall  schedule  and  conduct  a  pre- 
certification  inspection  to  be  attended 
by  Settling  Defendants!.]  [and]  EPA  [and 
the  State].  If.  after  the  pre-certification 
inspection,  the  Settling  Defendants  still 
believe  that  the  Work  has  been  fully 
performed.  Settling  Defendants  shall 
submit  a  written  report  by  a  registered 
profisssional  engineer  stating  that  the 
Work  has  been  completed  in  full 
satisfaction  of  the  requirements  of  this 
Consent  Decree.  The  report  shall 
contain  the  foUowing  statement,  signed 
by  a  responsible  corporate  official  of  a 
Settling  Defendant  or  the  Settling 
Defendants'  Project  Coordinator: 

To  the  best  of  my  knowledge,  after 
thorough  investigation,  I  certify  that  the 
information  contained  in  or  accompanying 
this  submission  is  true,  accurate  and 
ccHnpIete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  fialse 
information,  including  the  possibility  of  fine 
and  imprisonment  for  knowing  violations. 

If,  after  review  of  the  written  report, 
EPA,  after  reasonable  opportunity  to 
review  and  comment  by  the  State, 
determines  that  any  portion  of  the  Work 
has  not  been  completed  in  accordance 
with  this  Consent  Decree,  EPA  will 
notify  Settling  Defendants  in  writing  of 
the  activities  that  must  be  undertaken 
by  Settling  Defendants  pursuant  to  this 
Consent  Decree  to  complete  the  Work. 
Provided,  however,  that  EPA  may  only 
require  Settling  Defendants  to  perform 
such  activities  pursuant  to  this 
Paragraph  to  the  extent  that  such 
activities  are  consistent  with  the  "scope 
of  the  remedy  selected  in  the  ROD,"  as 
that  term  is  defined  in  Paragraph  14.b. 
EPA  will  set  forth  in  the  notice  a 
schedule  for  performance  of  such 
activities  consistent  with  the  Consent 
Decree  and  the  SOW  or  require  the 
Settling  Defendants  to  submit  a 
schedule  to  EPA  for  approval  pursuant 
to  Section  XI  (EPA  Approval  of  Plans 
and  Other  Submissions).  Settling 
Defendants  shall  perform  all  activities 
described  in  the  notice  in  accordance 


with  the  sp>ecification8  and  schedules 
established  therein,  subject  to  their  right 
to  invoke  the  dispute  resolution 
procedures  set  forth  in  Section  XIX 
(Dispute  Resolution). 

b.  If  EPA  concludes,  based  on  the 
initial  or  any  subsequent  request  for 
Certification  of  Completion  by  Settling 
Defendants  and  after  a  reasonable 
opportimity  for  review  and  comment  by 
the  State,  that  the  Work  has  been 
performed  in  accordance  with  this 
Consent  Decree,  EPA  will  so  notify  the 
Settling  Defendants  in  writing. 

XV.  Emergency  Response 

50.  In  the  event  of  any  action  or 
occurrence  diuing  the  performance  of 
the  Work  which  causes  or  threatens  a 
release  of  Waste  Material  from  the  Site 
that  constitutes  an  emergency  situation 
or  may  present  an  immediate  threat  to 
public  health  or  welfare  or  the 
environment.  Settling  Defendants  shall, 
subject  to  Paragraph  51,  immediately 
take  all  appropriate  action  to  prevent, 
abate,  or  minimize  such  release  or  threat 
of  release,  and  shall  immediately  notify 
the  EPA's  Project  Coordinator,  or,  if  the 
Project  Coordinator  is  imavailable, 
EPA's  Alternate  Project  Coordinator.  If 
neither  of  these  persons  is  available,  the 
Settling  Defendants  shall  notify  the  EPA 
[Emergency  Response  Unit],  Region 

.  Settling  Defendants  shall  take  such 

actions  in  consultation  with  EPA's 
Project  Coordinator  or  other  available 
authorized  EPA  officer  and  in 
accordance  with  all  appUcable 
provisions  of  the  Health  and  Safety 
Plans,  the  Contingency  Plans,  and  any 
other  applicable  plans  or  docvunents 
developed  piusuant  to  the  SOW.  In  the 
event  that  Settling  Defendants  fail  to 
take  appropriate  response  action  as 
required  by  this  Section,  and  EPA  [or, 
as  appropriate,  the  State]  take[s]  such 
action  instead,  Settling  Defendants  shall 
reimburse  EPA  [and  the  State]  all  costs 
of  the  response  action  not  inconsistent 
with  the  NCP  pursuant  to  Section  XVi 
(Reimbursement  of  Response  Costs). 

51.  Nothing  in  the  preceding 
Paragraph  or  in  this  Consent  Decree 
shall  be  deemed  to  limit  any  authority 
of  the  United  States[,  or  the  State,]  a)  to 
take  all  appropriate  action  to  protect 
human  health  and  the  environment  or  to 
prevent,  abate,  respond  to,  or  minimize 
an  actual  or  threatened  release  of  Waste 
Material  on,  at,  or  from  the  Site,  or  b) 

to  direct  or  order  such  action,  or  seek  an 
order  from  the  Court,  to  protect  hiunan 
health  and  the  environment  or  to 
prevent,  abate,  respond  to,  or  minimize 
an  actual  or  threatened  release  of  Waste 
Material  on,  at,  or  fi-om  the  Site,  subject 
to  Section  XXI  (Covenants  Not  to  Sue  by 
PlaiBtiffIs]). 


XV7.  Reimbursement  of  Response  Costs 

52.  Within  30  days  of  the  effective 
date  of  this  Consent  Decree,  Settling 
Defendants  shall: 

[a.    ]  Pay  to  the  EPA  Hazardous 

Substance  Superfund  $ ,  in 

reimbvirsement  of  Past  Response  Costs, 
by  FedWire  Electronic  Funds  Transfer 
("EFT"  or  wire  transfer)  to  the  U.S. 
Bepartment  of  Justice  account  in 
accordance  wiUi  ourent  electronic 
funds  transfer  procedures,  referencing 

U.S.A.O.  file  number ,  the 

EPA  Region  and  Site/Spill  ID  #_ 


reimbursement  of  State  Past  Response 
Costs.  The  Settling  Defendants  shall 
send  the  certified  check(s)  to 


[Insert  4-digit  no.;  first  2  numbers 
represent  the  Region  (01-10),  second  2 
niunbers  are  Region's  Site/Spill 
Identifier  ntunber],  and  DOJ  case 

number .  Payment  shall  be 

nftide  in  accordance  with  instructions 
provided  to  the  Settling  Defendants  by 
the  Financial  Litigation  Unit  of  the 
United  States  Attorney's  Office  for  the 

District  of following  lodging 

of  the  Consent  Decree.  Any  payments 
received  by  the  Department  of  Justice 
after  4:00  p.m.  (Eastern  Time)  will  be 
credited  on  the  next  business  day. 
Settling  Defendants  shall  send  notice 
that  such  payment  has  been  made  to  the 
United  States  as  specified  in  Section 
XXVI  (Notices  and  Submissions)  and 
[names  and  mailing  addresses  of  the 
Regional  Financial  Management  Officer 
and  any  other  receiving  officials  at 
EPA]. 

[Note:  If  the  amount  owed  is  less  than 
$10,000,  the  Settling  Defendants  should  be 
directed  to  pay  by  check  instead  of  EFT.  In 
this  event,  use  the  following  language  for 
Paragraph  52.a: 

[a.    ]  Pay  $ ,  in 

reimbursement  of  Past  Response  Costs, 
by  a  certified  or  cashier's  dieck  or 
checks  made  payable  to  "U.S. 
Department  of  Justice."  The  Settling 
Defendants  shall  forward  the  check(s)  to 
[Insert  the  address  of  the  Financial 
Litigation  Unit  of  the  U.S.  Attorney's 

Office  for  the  District  of ], 

referencing  U.S.A.O.  file  niunber 

,  the  EPA  Region  and  Site/ 

Spill  ED  # [Insert  4-digit  no.; 

first  2  numbers  represent  the  Region 
(01-10),  second  2  numbers  are  the 
Region's  Site/Spill  ID  no.],  the  DOJ  case 

niunber ,  and  the  name  and 

address  of  the  party  making  payment, 
and  shall  send  copies  of  the  check(s)  to 
the  United  States  as  specified  in  Section 
XXVI  (Notices  and  Submissions)  and 
[Insert  the  names  and  mailing  addresses 
of  the  Regional  Financial  Management 
Officer  and  any  other  receiving  officials 
at  EPA]".] 

[b.  Pay  to  the  State  $ in  the 

form  of  a  certified  check  or  checks  made 
payable  to ,  in 


53.  [a.    ]  Settling  Defendants  shall 
reimburse  the  EPA  Hazardous 
Substance  Superfund  for  all  Future 
Response  Costs  not  inconsistent  with 
the  National  Contingency  Plan.  The 
United  States  will  send  Settling 
Defendants  a  bill  requiring  payment  that 
includes  a  [Insert  name  of  standard 
Regionally-prepared  cost  siunmary, 
which  includes  direct  and  indirect  costs 
incurred  by  EPA  and  its  contractors. 
Also  insert  name  of  EXDJ-prepared  cost 
summary  which  would  reflect  costs 
inciured  by  DOJ  and  its  contractors,  if 
any.]  on  a  [periodic]  basis.  Settling 
Defendants  shall  make  all  payments 
within  30  days  of  Settling  Defendants' 
receipt  of  each  bill  requiring  payment, 
except  as  otherwise  provided  in 
Paragraph  54.  The  Settling  Defendants 
shall  make  all  payments  required  by  this 
Paragraph  in  the  form  of  a  certified  or 
cashier's  check  or  checks  made  payable 
to  "EPA  Hazardous  Substance 
Superfund"  and  referencing  the  EPA 

Region  and  Site/Spill  ID  « 

[Insert  4-digit  no.;  first  2  numbers 
represent  the  Region  (01-10),  second  2 
numbers  are  the  Region's  Site/Spill 
Identifier  number] .  the  DOJ  case  number 

,  and  the  name  and  address 

of  the  party  making  payment.  The 
Settling  Defendants  shall  send  the 
check(s)  to  [Insert  appropriate  Regional 
Superfund  Lockbox  number  and 
address]  and  shall  send  copies  of  the 
check(s)  to  the  United  States  as 
specified  in  Section  XXVI  (Notices  and 
Submissions)  and  [Insert  the  names  and 
mailing  addresses  of  any  other  receiving 
officials  at  EPA]. 

[b.  Settling  Defendants  shall 
reimburse  the  State  for  all  State  Future 
Response  Costs  not  inconsistent  with 
the  National  Contingency  Plan.  The  \ 

State  will  send  Settling  Defendants  a 
bill  requiring  payment  that  includes  a 
[Insert  name  of  standard  State-prepared    - 
cost  siunmary,  which  includes  direct 
and  indirect  Costs  incurred  by  the  State 
and  its  contractore]  on  a  (periodic]  basis. 
Settling  Defendants  shall  make  all 
payments  within  30  days  of  Settling 
Defendants'  receipt  of  each  bill 
requiring  payment,  except  as  otherwise 
provided  in  Paragraph  54.  The  Settling 
Defendants  shall  make  all  payments  to 
the  State  required  by  this  Paragraph  in 
the  manner  described  in  Paragraph 
52.b.] 

54.  Settling  Defendants  may  contest 
payment  of  any  Future  Response  Costs 
under  Paragraph  53  if  they  determine 
that  the  United  States  [or  the  State]  has 
made  an  accounting  error  or  if  they 
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allege  that  a  cost  item  that  is  included 
represents  costs  that  are  inconsistent 
with  the  NCP.  Such  objection  shall  be 
made  in  writing  within  30  days  of 
receipt  of  the  bill  and  must  be  sent  to 
the  United  States  ((if  the  United  States' 
accounting  is  being  disputed)  or  the 
State  (if  the  State's  accounting  is  being 
disputed)]  pursuant  to  Section  XXVI 
(Notices  and  Submissions).  Any  such 
objection  shall  specifically  identify  the 
contested  Future  Response  Costs  and 
the  basis  for  objection.  In  the  evMit  of 
an  objection,  the  Settling  Defendants 
shall  within  the  30  day  period  pay  all 
uncontested  Future  Response  Costs  to 
the  United  States  [or  the  State]  in  the 
manner  described  in  Paragraph  53. 
Simultaneously,  the  Settling  Defendants 
shall  establish  an  interest-bearing 
escrow  account  in  a  federally-insured 
bank  duly  chartered  in  the  State  of 

and  remit  to^at  escrow 

account  funds  equivalent  to  the  amount 
of  the  contested  Futxue  Response  Costs. 
The  Settling  Defendants  shall  send  to 
the  United  States,  as  provided  in 
Section  XXVI  (Notices  and 
Submissions),  (and  the  State]  a  copy  of 
the  transmittal  letter  and  check  paying 
the  uncontested  Future  Response  Costs, 
and  a  copy  of  the  correspondence  that 
estabUshes  and  funds  the  escrow 
account,  including,  but  not  limited  to, 
information  containing  the  identity  of 
the  bank  and  bank  accoimt  under  which 
the  escrow  account  is  established  as 
well  as  a  bank  statement  showing  the 
initial  balance  of  the  escrow  account. 
Simultaneously  with  establishment  of 
the  escrow  account,  the  Settling 
Defendants  shall  initiate  the  Dispute 
Resolution  procedures  in  Section  XIX 
(Dispute  Resolution).  If  the  United 
States  (or  the  State]  prevails  in  the 
dispute,  within  5  days  of  the  resolution 
of  the  dispute,  the  Settling  Defendants 
shall  pay  the  sums  due  (with  accrued 
interest)  to  the  United  States  (or  the 
State,  if  State  costs  are  disputed,]  in  the 
manner  described  in  Paragraph  53.  If  the 
Settling  Defendants  prevail  concerning 
any  aspect  of  the  contested  tosts,  the 
Settling  Defendants  shall  pay  that 
portion  of  the  costs  (plus  associated 
accrued  interest)  for  which  they  did  not 
prevail  to  the  United  States  (or  the  State, 
if  State  costs  are  disputed]  in  the 
manner  described  in  Paragraph  53; 
Settling  Defendants  shall  be  disbursed 
any  balance  of  the  escrow  account.  The 
dispute  resolution  procedures  set  forth 
in  this  Paragraph  in  conjunction  with 
the  prccediu«s  set  forth  in  Section  XIX 
(Dispute  Resolution)  shall  be  the 
exclusive  mechanisms  for  resolving 
disputes  regarding  the  Settling 
Defendants'  obUgation  to  reimburse  the 


United  States  [and  the  State]  for  its 
[their]  Future  Response  Costs. 

55.  In  the  event  that  the  pmyments 
required  by  Paragraph  52  are  not  made 
within  30  days  of  the  effective  date  of 
this  Consent  Decree  or  the  payments 
required  by  Paragraph  53  are  not  made 
within  30  days  of  the  Settling 
Defendants'  receipt  of  the  bill,  Setthng 
Defendants  shall  pay  Interest  on  the     ^ 
unpaid  balance.  "The  Interest  to  be  paid 
on  Past  Response  Costs  (and  State  Past 
Response  Costs]  under  this  Paragraph 
shall  begin  to  accrue  30  days  after  the 
effective  date  of  this  Consent  Decree. 
The  Interest  on  Future  Response  Costs 
shall  begin  to  accrue  on  the  date  of  the 
bill.  The  Interest  shall  accrue  through 
the  date  of  the  Settling  Defendant's 
payment.  Payments  of  Interest  made    • 
imder  this  Paragraph  shall  be  in 
addition  to  such  other  remedies  or 
sanctions  available  to  Plaintiffs  by 
virtue  of  Settling  Defendants'  failure  to 
make  timely  payments  imder  this 
Section.  The  Settling  Defendants  shall 
make  all  payments  required  by  this 
Paragraph  in  the  maimer  described  in 
Paragraph  53. 

XVn.  Indemnification  and  Insurance 

56.  a.  The  United  States  [and  the 
State]  do[es]  not  assume  any  liability  by 
entering  into  this  agreement  or  by  virtue 
of  any  designation  of  Settling 
Defendants  as  EPA's  authorized 
representatives  under  Section  104(e)  of 
CERCLA.  Settling  Defendants  shall 
indemnify,  save  and  hold  harmless  the 
United  States[,  the  State,]  and  its  [their] 
officials,  agents,  employees,  contractora, 
subcontractors,  or  representatives  for  or 
firom  any  and  all  claims  or  causes  of 
action  arising  from,  or  on  account  of, 
negligent  or  other  wrongful  acts  or 
omissions  of  Settling  Defendants,  their 
officers,  directors,  employees,  agents, 
contractors,  subcontractors,  and  any 
persons  acting  on  their  behalf  or  under 
their  control,  in  carrying  out  activities 
pursuant  to  this  Consent  Decree, 
including,  but  not  limited  to,  any  claims 
arising  from  any  designation  of  Settling 
Defendants  as  EPA's  authorized 
representatives  under  Section  104(e)  of 
CERCLA.  Further,  the  Settling 
Defendants  agree  to  pay  the  United 
States  (and  the  State]  all  costs  it  [they] 
incur[s]  including,  but  not  limited  to, 
attorneys  fees  and  other  expenses  of 
litigation  and  settlement  arising  from,  or 
on  account  of,  claims  made  against  the 
United  States  (or  the  State]  based  on 
negligent  or  other  wrongful  acts  or 
omissions  of  Settling  Defendants,  their 
officers,  directors,  employees,  agents, 
contractors,  subcontractore,  and  any 
persons  acting  on  their  behalf  or  under 
their  control,  in  carrying  out  activities 


pursuant  to  this  Consent  Decree. 
[Neither]  the  United  States  (nor  the 
State]  shall  [not]  be  held  out  as  a  party 
to  any  contract  entered  into  by  or  on 
behalf  of  Settling  Defendants  in  carrying 
out  activities  pursuant  to  this  Consent 
Decree.  Neither  the  Settling  Defendants 
nor  any  such  contractor  shall  be 
considered  an  agent  of  the  United  States 
[or  the  State). 

b.  The  United  States  (and  the  State] 
shall  give  Settling  Defendants  notice  of 
any  claim  for  which  the  United  States 
(or  the  State]  plans  to  seek 
indemnification  pursuant  to  Paragraph 
56.a.,  and  shall  consult  with  Settling 
Defendants  prior  to  settling  such  claim. 

57.  Settling  Defendants  waive  all 
claims  against  the  United  States  [and 
the  State]  for  damages  or  reimbursement 
or  for  set-off  of  any  pajrments  made  or 
to  be  made  to  the  United  States  [or  the 
State],  arising  fi*om  or  on  account  of  any 
contract,  agreement,  or  arrangement 
between  any  one  or  more  of  Settling 
E>efendants  and  any  person  for 
performance  of  Work  on  or  relating  to 
the  Site,  including,  but  not  limited  to, 
claims  on  accoimt  of  construction 
delays,  fai  addition.  Settling  Defendants 
shall  indemnify  and  hold  harmless  the 
United  States  (and  the  State]  with 
respect  to  any  and  all  claims  for 
damages  or  reimbursement  arising  from 
or  on  account  of  any  contract, 
agreement,  or  arrangement  between  any 
one  or  more  of  Settling  IDefendants  and 
any  person  for  performance  of  Work  on 
or  relating  to  the  Site,  including,  but  not 
limited  to,  claims  on  account  of 
construction  delays. 

58.  No  later  than  15  days  before 
commencing  any  on-site  Work,  Settling 
Defendants  shall  secure,  and  shall 
maintain  (imtil  the  first  anniversary  of 
EPA's  Certification  of  Completion  of  the 
Remedial  Action  pursuant  to  Paragraph 
48.b.  of  Section  XTV  (Certification  of 
Completion)]  comprehensive  general 

liability  insurance  with  limits  of 

million  dollars,  combined  single  limit, 
and  automobile  liability  insurance  with 

limits  of million  dollars,  combined 

single  limit,  naming  the  United  States 
[and  the  State]  as  [an]  additional 
insiu«d[s].  In  addition,  for  the  diuation 
of  this  Consent  Decree,  Settling 
Defendants  shall  satisfy,  or  shall  ensure 
that  their  contractors  or  subcontractors 
satisfy,  all  applicable  laws  and 
regulations  regarding  the  provision  of 
worker's  compensation  insurance  for  all 
peraons  performing  the  Woik  on  behalf 
of  Settling  Defendants  in  furtherance  of 
this  Consent  Decree.  Prior  to 
commencement  of  the  Work  imder  this 
Consent  Decree,  Settling  Defendants 
shall  provide  to  EPA  (and  the  State] 
certificates  of  such  insurance  and  a  copy 


of  each  insurance  policy.  Settling 
Defendants  shall  resubmit  such 
certificates  and  copies  of  poUcies  each 
year  on  the  anniversary  of  the  effective 
date  of  this  Consent  Decree.  U  Settling 
Defendants  demonstrate  by  evidence 
satisfactory  to  EPA  [and  the  State]  that 
any  contractor  or  subcontractor 
maintains  insurance  equivalent  to  that 
described  above,  or  insurance  covering 
the  same  risks  but  in  a  lesser  amount, 
then,  with  respect  to  that  contractor  or 
suba>ntTactor,  Settling  Defendants  need 
provide  only  that  portion  of  the 
insurance  described  above  which  is  not 
maintained  by  the  contractor  or 
subcontractor. 

XVm.  Force  Majeure 

59.  "Force  majeure,"  for  purposes  of 
this  Consent  Decree,  is  defined  as  any 
event  arising  from  causes  beyond  the 
control  of  the  Settling  Defendants,  of 
any  entity  controlled  by  Settling 
Defendants,  or  of  SettliJig  Defendants' 
contractors,  that  delays  or  prevents  the 
performance  of  any  obligation  under 
this  Consent  Decree  despite  Settling 
Defendants'  best  efforts  to  fulfill  the 
obligation.  The  requirement  that  the 
Settling  Defendants  exercise  "best 
efforts  to  fulfill  the  obligation"  includes 
using  best  efforts  to  anticipate  any 
potential  force  majeure  event  and  best 
efforts  to  address  the  effects  of  any 
potential  force  majeure  event  (1)  as  it  is 
occurring  and  (2)  following  the  potential 
force  majeure  event,  such  that  the  delay 
is  minindzed  to  the  greatest  extent 
possible.  "Force  Majeure"  does  not 
include  financial  inability  to  complete 
the  Work  or  a  failure  to  attain  the 
Performance  Standards. 

60.  If  any  event  occurs  or  has 
occurred  that  may  delay  the 
performance  of  any  obligation  under 
this  Consent  Decree,  whether  or  not 
caused  by  a  force  majeure  event,  the 
Settling  Defendants  shall  notify  orally 
EPA's  Project  Coordinator  or,  in  his  or 
her  absence,  EPA's  Alternate  Project 
Coordinator  or,  in  the  event  both  of 
EPA's  designated  representatives  are 
unavailable,  (the  Director  of  the 
Hazardous  Waste  Management  Division, 

EPA  Region ),  withhi  [insert  period 

of  time]  of  when  Settling  Defendants 
first  knew  that  the  event  might  cause  a 

delay.  Within  ( ]  days  thereafter, 

Setthng  Defendants  shall  provide  in 
writing  to  EPA  [and  the  State)  an 
explanation  and  description  of  the 
reasons  for  the  delay;  the  anticipated 
duration  of  the  delay;  all  actions  taken 
or  to  be  taken  to  prevent  or  minimize 
the  delay;  a  schedule  for 
implementation  of  any  measures  to  be 
taken  to  prevent  or  mitigate  the  delay  or 
the  effect  of  the  delay;  the  Settling 


Defendants'  rationale  for  attributing 
such  delay  to  a  force  majeure  event  if 
they  intend  to  assert  such  a  claim;  and 
a  statement  as  to  whether,  in  the 
opinion  of  the  Settling  Defendants,  such 
event  may  cause  or  contribute  to  an 
endangerment  to  pubUc  health,  welfare 
or  the  environment.  The  Settling 
Defendants  shall  include  with  any 
notice  all  available  documentation 
supporting  their  claim  that  the  delay 
was  attributable  to  a  force  majeure. 
Failure  to  comply  with  the  above 
requirements  shall  preclude  Settling 
Defendants  from  asserting  any  claim  of 
force  majeure  for  that  event  for  the 
period  of  time  of  such  failure  to  comply, 
and  for  any  additional  delay  caused  by 
such  failure.  Settling  Defendants  shall 
be  deemed  to  know  of  any  circumstance 
of  which  Settling  Defendants,  any  entity 
controlled  by  Settling  Defendants,  or 
Settling  Defendants'  contractors  knew  or 
should  have  known. 

61.  If  EPA[,  after  a  reasonable 
opportunity  for  review  and  comment  by 
the  State,]  agrees  that  the  delay  or 
anticipated  delay  is  attributable  to  a 
force  majeure  event,  the  time  for 
performance  of  the  obligations  under 
this  Consent  Decree  that  are  affected  by 
the  force  majeure  event  will  be  extended 
by  EPA[,  after  a  reasonable  opportunity 
for  review  and  comment  by  the  State,] 
for  such  time  as  is  necessary  to 
complete  those  obligations.  An 
extension  of  the  time  for  performance  of 
the  obligations  affected  by  the  force 
majeure  event  shall  not,  of  itself,  extend 
the  time  for  performance  of  any  other 
obligation.  If  EPA(,  after  a  reasonable 
opportunity  for  review  and  comment  by 
the  State,]  does  not  agree  that  the  delay 
or  anticipated  delay  has  been  or  will  be 
caused  by  a  force  majeure  event,  EPA 
will  notify  the  Settling  Defendants  in 
writing  of  its  decision.  If  EPA[,  after  a 
reasonable  opportunity  for  review  and 
comment  by  the  State,]  agrees  that  the 
delay  is  attributable  to  a  force  majeure 
event,  EPA  will  notify  the  Settling 
Defendants  in  writing  of  the  length  of 
the  extension,  if  any,  for  performance  of 
the  obUgations  affected  by  the  force 
majeure  event. 

62.  ff  the  Settling  Defendants  elect  to 
invoke  the  dispute  resolution 
procedures  set  forth  in  Section  XIX 
(Dispute  Resolution),  they  shall  do  so  no 
later  than  15  days  after  receipt  of  EPA's 
notice.  In  any  such  proceeding,  Settling 
Defendants  shaU  have  the  burden  of 
demonstrating  by  a  preponderance  of 
the  evidence  that  the  delay  or 
anticipated  delay  has  been  or  will  be 
caused  by  a  force  majeure  event,  that  the 
duration  of  the  delay  or  the  extension 
sought  was  or  will  be  warranted  under 
the  circumstances,  that  best  efforts  were 


exercised  to  avoid  and  mitigate  the 
effects  of  the  delay,  and  that  Settling 
Defendants  compUed  with  the 
requirements  of  Paragraphs  59  and  60. 
above.  If  Settling  Defendants  carry  this 
burden,  the  delay  at  issue  shall  be 
deemed  not  to  be  a  violation  by  Settling 
Defendants  of  the  affected  obUgation  of 
this  Consent  Decree  identified  to  EPA 
and  the  Court. 

XIX.  Dispute  Resolution 

[Note:  The  dispute  resolution  procsduret 
set  forth  in  this  Section  may  be 
supplemented  to  provide  for  use  of 
mediation  in  appropriate  cases.  Mediation 
provisions  should  contain  time  limits  to 
ensure  that  mediation  does  not  cause  delays 
in  dispute  resolution  that  could  delay  dw 
remedial  action.) 

63.  Unless  otherwise  expressly 
provided  for  in  this  Consent  Decree,  the 
dispute  resolution  procedures  of  this 
Section  shall  be  the  exclusive 
mechanism  to  resolve  disputes  arising 
under  or  with  respect  to  this  Consent 
Decree.  However,  the  procedures  set 
forth  in  this  Section  shall  not  apply  to 
actions  by  the  United  States  to  enforce 
obligations  of  the  Settling  Defendants 
that  have  not  been  disputed  in 
accordance  with  this  Section. 

64.  Any  dispute  which  arises  under  or 
with  respect  to  this  Consent  Decree 
shall  in  the  first  instance  be  the  subject 
of  informal  negotiations  between  the 
parties  to  the  depute.  The  period  for 
informal  negotiations  shall  not  exceed 
20  days  from  the  time  the  dispute  arises, 
unless  it  is  modified  by  vmtten 
agreement  of  the  parties  to  the  dispute. 
The  dispute  shall  be  considered  to  have 
arisen  when  one  party  sends  the  other 
parties  a  written  Notice  of  Dispute. 

65.  a.  In  the  event  that  the  parties 
cannot  resolve  a  dispute  by  informal 
negotiations  under  the  preceding 
Paragraph,  then  the  position  advanced 
by  EPA  shall  be  considered  binding 

unless,  Mrithin days  after  the 

conclusion  of  the  informal  negotiation 
period.  Settling  Defendants  invoke  the 
formal  dispute  resolution  procedures  of 
this  Section  by  serving  on  the  United 
States  (and  the  State]  a  written 
Statement  of  Position  on  the  matter  in 
dispute,  including,  but  not  limited  to, 
any  factual  data,  analysis  or  opinion 
supporting  that  position  and  any 
supporting  docum^itation  reUed  upon 
by  the  Settling  Defendants. 

The  Statement  of  Position  shall 
specify  the  Settling  Defendants'  position 
as  to  whether  formal  dispute  resolution 
should  proceed  under  Paragraph  66  or 
Paragraph  67. 

b.  Within days  after  receipt  of 

Settling  Defendants'  Statement  of 
Position,  EPA  will  serve  on  Settling 
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Defendants  its  Statement  of  Position, 
including,  but  not  limited  to,  any  factual 
data,  analysis,  or  opinion  supporting 
that  position  and  all  supporting 
documentation  relied  upon  by  EPA. 
EPA's  Statement  of  Position  shall 
include  a  statement  as  to  whether 
formal  dispute  resolution  should 
proceed  under  Paragraph  66  or  67. 

Within days  after  receipt  of  EPA's 

Statement  of  Position,  Settling 
Defendants  mav  submit  a  Reply. 

c  If  there  is  oisagreement  between 
EPA  and  the  Settling  Def«idants  as  to 
whether  dispute  resolution  should 
proceed  under  Paragraph  66  or  67,  the 
parties  to  the  dispute  shall  follow  the 
procedures  set  forth  in  the  paragraph 
determined  by  EPA  to  be  appUcable. 
However,  if  the  Settling  Defendants 
ultimately  appeal  to  the  Court  to  resolve 
the  dispute,  the  Coiul  shall  determine 
which  paragraph  is  appUcable  in 
accordance  with  the  standards  of 
applicability  set  forth  in  Paragraphs  66 
and  67. 

66.  Formal  dispute  resolution  for 
disputes  pertaining  to  the  selection  or 
adequacy  of  any  response  action  and  all 
other  disputes  that  are  accorded  review 
on  the  administrative  record  under 
applicable  principles  of  administrative 
law  shall  be  conducted  pursuant  to  the 
proced\ires  set  forth  in  Uiis  Paragraph. 
For  purposes  of  this  Paragraph,  the 
adequacy  of  any  response  action 
includes,  without  limitation:  (1)  The 
adequacy  or  appropriateness  of  plans, 
procedures  to  implement  plans,  or  any 
other  items  requiring  approval  by  EPA 
under  this  Consent  Decree;  and  (2)  the 
adequacy  of  the  performance  of 
response  actions  taken  pursuant  to  this 
Consent  Decree.  Nothing  in  this  Consent 
Decree  shall  be  construed  to  allow  any 
dispute  by  Settling  Defendants 
regarding  the  vahdity  of  the  ROD's 
provisions. 

a.  An  administrative  record  of  the 
dispute  shall  be  maintained  by  EPA  and 
shall  contain  all  statements  of  position, 
including  supporting  documentation, 
submitted  pursuant  to  this  Section. 
Where  appropriate,  EPA  may  allow 
submission  of  supplemental  statements 
of  position  by  the  parties  to  the  dispute. 

b.  The  Director  of  the  Waste 

Management  Division,  EPA  Region , 

will  issue  a  final  administrative 
decision  resolving  the  dispute  based  on 
the  administrative  record  described  in 
Paragraph  66.a.  This  decision  shall  be 
binding  upon  the  Settling  Defendants, 
subject  only  to  the  right  to  seek  judicial 
review  pursuant  to  Paragraph  66.c.  and 
d. 

c.  Any  administrative  decision  made 
by  EPA  pursuant  to  Paragraph  66.b. 
shall  be  reviewable  by  this  Court, 


provided  that  a  motion  for  judicial 
review  of  the  decision  is  filed  by  the 
Settling  Defendants  with  the  Court  and 
served  on  all  Parties  within  10  days  of 
receipt  of  EPA's  decision.  The  motion 
shall  include  a  description  of  the  matter 
in  dispute,  the  efforts  made  by  the 
parties  to  resolve  it,  the  relief  requested, 
and  the  schedule,  if  any,  within  which 
the  dispute  must  be  resolved  to  ensiue 
orderly  implementation  of  this  Consent 
Decree.  The  United  States  may  file  a 
response  to  Settling  Defendants'  motion. 

d.  In  proceedings  on  any  dispute 
governed  by  this  Paragraph,  Settling 
Defendants  shall  have  the  burden  of 
demonstrating  that  the  decision  of  the 
Waste  Management  Division  Director  is 
arbitrary  and  capricious  or  otherwise 
not  in  accordance  with  law.  Judicial 
review  of  EPA's  decision  shall  be  on  the 
administrative  record  compiled 
pursuant  to  Paragraph  66.a. 

67.  Formal  dispute  resolution  for 
disputes  that  neither  pertain  to  the 
selection  or  adequacy  of  any  response 
action  nor  are  otherwise  accorded 
review  on  the  administrative  record 
under  applicable  principles  of 
administrative  law,  shaU  be  governed  by 
this  Paragraph. 

a.  Followmg  receipt  of  Settling 
Defendants'  Statement  of  Position 
submitted  pursuant  to  Paragraph  65,  the 
Director  of  the  Waste  Management 

Division,  EPA  Region ,  will  issue  a 

final  decision  resolving  the  dispute.  The 
Waste  Management  Division  Director's 
decision  shall  be  binding  on  the  Settling 
Defendants  unless,  within  10  days  of 
receipt  of  the  decision,  the  Settling 
Defendants  file  with  the  Court  and  serve 
on  the  parties  a  motion  for  judicial 
review  of  the  decision  setting  forth  the 
matter  in  dispute,  the  efibrts  made  by 
the  parties  to  resolve  it,  the  relief 
requested,  and  the  schedule,  if  any, 
within  which  the  dispute  must  be 
resolved  to  ensure  orderly 
implementation  of  the  Consent  Decree. 
The  United  States  may  file  a  response  to 
Settling  Defendants'  motion. 

b.  Notwithstanding  Paragraph  M  of 
Section  I  (Backgroimd)  of  this  Consent 
Decree,  judicial  review  of  any  dispute 
governed  by  this  Paragraph  shall  be 
governed  by  applicable  principles  of 
law. 

68.  The  invocation  of  formal  dispute 
resolution  procedures  under  this 
Section  shall  not  extend,  postpone  or 
affect  in  any  way  any  obligation  of  the 
Settling  Defendants  under  this  Consent 
Decree,  not  directly  in  dispute,  unless 
EPA  or  the  Court  agrees  otherwise. 
Stipulated  penalties  with  respect  to  the 
disputed  matter  shall  continue  to  accrue 
but  payment  shall  be  stayed  pending 
resolution  of  the  dispute  as  provided  in 


Paragraph  77.  Notwithstanding  the  stay 
of  payment,  stipulated  penalties  shall 
accrue  bam  the  first  day  of 
noncompliance  with  any  applicable 
provision  of  this  Consent  Docaee.  In  the 
event  that  the  Settling  Defendants  do 
not  prevail  on  the  disputed  issue, 
stipulated  penalties  shall  be  assessed 
and  paid  as  provided  in  Section  XX 
(Stipulated  Penalties). 

XX.  Stipulated  Penalties 

69.  Settling  E>efendants  shall  be  liable 
for  stipulated  penalties  in  the  amounts 
set  forth  in  Paragraphs  70  and  71  to  the 
United  States  (and  the  State — specify 
percentage  split]  for  failure  to  comply 
with  the  requirements  of  this  Consent 
Decree  specified  below,  unless  excused 
under  Section  XVIII  (Force  Majeure). 
"Compliance"  by  Settling  Defendants 
shall  include  completion  of  the 
activities  under  this  Consent  Decree  or 
any  work  plan  or  other  plan  approved 
under  this  Consent  Decree  identified 
below  in  accordance  with  all  applicable 
requirements  of  law,  this  Consent 
Decree,  the  SOW,  and  any  plans  or  other 
doamients  approved  by  EPA  pursuant 
to  this  Consent  Decree  and  within  the 
specified  time  schedules  established  by 
and  approved  under  this  Consent 

(70.  a.  The  following  stipulated 
penalties  shall  accrue  per  violation  per 
day  for  any  noncompUance  identified  in 
Subparagraph  b: 


Penalty  Per  Violation 
Per  Day 


Period  of  NoncompK- 
arKe 


b.  (List  violations  or  compUance 
milestones]  The  following  stipulated 
penalties  shall  accrue  per  violation  per 
day  for  failure  to  submit  timely  or 
adequate  reports  (or  other  written 
documents]  pursuant  to  Paragraphs 


Penalty  Per  Violation 


Per  Day  Period  o1 
NoTKompUanoe 


72.  In  the  event  that  EPA  assumes 
performance  of  a  portion  or  all  of  the 
Work  pursuant  to  Paragraph  85  of 
Section  XXI  (Covenants  Not  to  Sue  by 
Plaintiffs]),  Settling  Defendants  shall  be 
liable  for  a  stipulated  penalty  in  the 
amount  of .] 

73.  All  penalties  shall  begin  to  accrue 
on  the  day  after  the  complete 
performance  is  due  or  the  day  a 
violation  occurs,  and  shall  continue  to 
accrue  through  the  final  day  of  the 
correction  of  the  noncompliance  or 
completion  of  the  activity.  However, 
stipulated  penalties  shall  not  accrue:  (1) 


With  respect  to  a  deficient  submission 
under  Section  XI  (EPA  Approval  of 
Plans  and  Other  Submissions),  during 
the  period,  if  any,  beginning  on  the  31st 
day  after  EPA's  receipt  of  such 
submission  until  the  date  that  EPA 
notifies  SettUng  Defendants  of  any 
deficiency;  (2)  with  respect  to  a  decision 
by  the  Director  of  the  Waste 

Management  Division,  EPA  Regicm , 

xmder  Paragraph  66.b.  or  67.a.  of  Section 
XIX  (Dispute  Resolution),  during  the 
period,  if  any,  beginning  on  the  21st  day 
after  the  date  that  Settling  Defendants' 
reply  to  EPA's  Statement  of  Position  is 
received  until  the  date  that  the  Director 
issues  a  final  decision  regarding  such 
dispute;  or  (3)  with  respect  to  judicial 
review  by  this  Court  of  any  dispute 
imder  Section  XIX  (Dispute  Resolution), 
during  the  period,  if  any,  begiiming  on 
the  3l8t  day  after  the  Coiul's  receipt  of 
the  final  submission  regarding  the 
dispute  until  the  date  that  the  Court 
issues  a  final  decision  regarding  such 
dispute.  Nothing  herein  shall  prevent 
the  simultaneous  accrual  of  separate 
penalties  for  separate  violations  of  this 
Consent  Decree. 

74.  Following  EPA's  determination 
that  SettUng  Defiendants  have  failed  to 
comply  wiu  a  requirement  of  this 
Consent  Decree,  EPA  may  give  Settling 
Defendants  written  notification  of  the 
same  and  describe  the  noncompliance. 
EPA  (and  the  State]  may  send  the 
SettUJig  Defendants  a  written  demand 
for  the  payment  of  the  penalties. 
However,  penalties  shaU  accrue  as 
provided  in  the  preceding  Paragraph 
regardless  of  whether  EPA  has  nodfied 
the  Settling  Defendants  of  a  violation. 

75.  All  penalties  accruing  under  this 
Section  shall  be  due  and  payable  to  the 
United  States  (and  the  State]  within  30 
days  of  the  Settling  Defendants'  receipt 
from  EPA  of  a  demand  for  payment  of 
the  penalties,  unless  Settling  Defendants 
invoke  the  Dispute  Resolution 
procedures  tmder  Section  XDC  (Dispute 
Resolution).  AU  payments  to  the  United. 
States  under  this  Section  shall  be  paid 
by  certified  or  cashier's  check(s)  made 
payable  to  "EPA  Hazardous  Substances 
Superfund,"  shall  be  mailed  to  [Insert 
the  Regional  Lockbox  number  and 
address],  shall  indicate  that  the  payment 
is  for  stipulated  penalties,  and  shall 
reference  the  EPA  Region  and  Site/Spill 

ID  # (Insert  4-digit  no;  first  2 

niunbers  represent  the  Region  (01-10), 
second  2  numbers  are  the  Region's  Site/ 
Spill  Identifier  number],  the  DOJ  Case 

Number ,  and  the  name  and 

address  of  the  party  making  payment. 
Copies  of  check(s)  paid  pursuant  to  this 
Section,  and  any  accompanying 
transmittal  letter(s),  shall  be  sent  to  the 
United  States  as  provided  in  Section 


XXVI  (Notices  and  Submissions),  and  to 
[Insert  the  names  and  mailing  addresses 
of  any  other  receiving  officials  at  EPA.]. 
(Where  a  State  is  entitled  to  a  portion 
of  the  stipulated  penalties,  insert 
procedures  for  payment  to  State.] 

76.  The  payment  of  penalties  shall  not 
alter  in  any  way  Settling  Defendants' 
obUgation  to  complete  the  performance 
of  the  Work  required  imder  this  Consent 

77.  Penalties  shall  continue  to  accrue 
as  provided  in  Paragraph  73  dtuing  any 
dispute  resolution  period,  but  need  not 
be  paid  until  the  following: 

a.  If  the  dispute  is  resolved  by 
agreement  or  by  a  decision  of  EPA  that 
is  not  appealed  to  this  Court,  accrued 
penalties  determined  to  be  owing  shall 
be  paid  to  EPA  [and  the  Sute]  within  15 
days  of  the  agreement  or  the  receipt  of 
EPA's  decision  or  order; 

b.  If  the  dispute  is  appealed  to  this 
Court  and  the  United  States  prevails  in 
whole  or  in  part.  Settling  Defendants 
shall  pay  all  accrued  penalties 
determined  by  the  Court  to  be  owed  to 
EPA  [and  the  State]  within  60  days  of 
receipt  of  the  Court's  decision  or  order, 
except  as  provided- in  Subparagraph  c 
below; 

c.  If  the  District  Court's  decision  is 
appealed  by  any  Party,  Settling 
Ctefendants  shall  pay  all  accrued 
penalties  determined  by  the  District 
Court  to  be  owing  to  the  United  States 
[or  the  State]  into  an  interest-bearing 
escrow  account  within  60  days  of 
receipt  of  the  Court's  decision  or  order. 
Penalties  shaU  be  paid  into  this  account 
as  they  continue  to  accrue,  at  least  every 
60  days.  Within  15  days  of  receipt  of  the 
final  appellate  court  decision,  the 
escrow  agent  shall  pay  the  balance  of 
the  account  to  EPA  [and  the  State]  or  to 
Settling  Defendants  to  the  extent  that 
they  prevail. 

78.  a.  If  Settling  Defendants  fail  to  pay 
stipulated  penalties  when  due,  the 
United  States  [or  the  State]  may  institute 
proceedings  to  collect  the  penalties,  as 
well  as  interest.  Settling  Defendants 
shall  pay  Interest  on  the  unpaid  balance, 
which  shall  begin  to  accrue  on  the  date 
of  demand  made  pursuant  to  Paragraph 
75. 

b.  Nothing  in  this  Consent  Decree 
shall  be  construed  as  prohibiting, 
altering,  or  in  any  way  limiting  the 
abiUty  of  the  United  States  [or  the  State] 
to  seek  any  other  remedies  or  sanctions 
available  by  virtue  of  Settling 
Defendants'  violation  of  this  Decree  or 
of  the  statutes  and  regulations  upon 
which  it  is  based,  including,  but  not 
limited  to,  penalties  pursuant  to  Section 
122(1)  of  CERCLA.  Provided,  however, 
that  the  United  States  shall  not  seek 
dvil  penalties  pursuant  to  Section 


122(1)  of  CERCLA  for  any  violation  for 
which  a  stipulated  penalty  is  provided 
herein,  except  in  the  case  of  a  wiUful 
violation  of  the  Consent  Decree. ' 

79.  Notwithstanding  any  other 
provision  of  this  Section,  the  United 
States  may,  in  its  unreviewable 
discretion,  waive  any  portion  of 
stipulated  penalties  that  have  accrued 
pursuant  to  this  Consent  Decree. 

XX7.  Covenants  Not  to  Sue  By 
Plaintiffls] 

(Note:  The  first  version  of  Paragraph  80, 
below,  is  only  used  for  situations  in  whick 
the  United  States  has  decided  not  to  grant  a 
full  covenant  not  to  sue,  such  as  non-final 
Operable  Unit  consent  decrees.  In  such  cases. 
Paragraphs  81-83  generally  should  not  be 
used  in  the  consent  decree.] 

80.  In  consideration  of  the  actions  that 
will  be  performed  and  the  payments 
that  will  be  made  by  the  SettUng 
Defendants  under  the  terms  of  the- 
Consent  Decree,  and  except  as 
specifically  provided  in  Paragraph  84  of 
this  Section,  the  United  States 
covenants  not  to  sue  or  to  take 
adBiinistrative  action  against  SettUng 
Defendants  pursuant  to  Sections  106 
and  107(a)  of  CERCLA  (and  Section 
7003  of  RCRA  ^  for  peifbrmance  of  the 
Work  [and  for  recovery  of  Past  Response 
Costs  and  Future  Response  Costs]. 
These  covenants  not  to  sue  shall  take 
effect  upon  the  receipt  by  EPA  of  the 
payments  required  by  Paragraph  52  of 
Section  XVI  (Reimbursement  of 
Response  Costs).  These  covenants  not  to 
sue  are  conditioned  upon  the 
satisfactory  performance  by  Settling 
Defendants  of  their  obUgations  imder 
this  Consent  Decree.  These  covenants 
not  to  sue  extend  only  to  the  Settling 
Defendants  and  do  not  extend  to  any  * 
other  person. 

[Note:  Paragraphs  80-83,  below,  should  only 
be  used  in  Consent  Decrees  in  which  the 
United  States  has  decided  to  grant  a  full 
covenant  not  to  sue.) 

80.  In  consideration  of  the  actions  that 
will  be  performed  and  the  payments 
that  will  be  made  by  the  Settling 
Defendants  under  the  terms  of  the 
Consent  Decree,  and  except  as 
specifically  provided  in  Paragraphs  81, 
82,  and  84  of  this  Section,  the  United 
States  covenants  not  to  sue  or  to  take 
administrative  action  against  Settling 
Defendants  pursuant  to  Sections  106 
and  107(a)  of  CERCLA  [and  Section 


■  A  provision  requiring  EPA  to  elect  between 
seeking  stipulated  and  statutory  penalties  for  a   ' 
particular  consent  decree  violation  may  tie 
substituted  here  in  appropriate  cases. 

2  Note  that  when  a  7003  covenant  is  included, 
Section  7003(d)  of  RCRA  requires  that  an 
opportunity  for  a  public  meeting  in  the  affected  area 
be  provided. 
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7003  of  RCRA  >]  relating  to  the  Site. 
Except  with  respect  to  niture  liability, 
these  covnants  not  to  sue  shall  take 
efisct  upon  the  receipt  by  EPA  of  the 
pa3^ent8  required  by  Paragraph  52  of 
Section  XVI  Qtoimbunement  of 
Response  Costs).  With  raspect  to  future 
UaUUty,  these  covenants  not  to  sue 
diall  tyie  efiect  upon  Certification  of 
Completiai  of  Remedial  Action  by  EPA 
pursuant  to  Paragraph  48.b  of  Section 
XIV  (Certification  of  Completian).  These 
covenants  not  to  sue  ara  conditioned 
upon  the  satiafactoty  perfennance  by 
Settling  Defandants  of  their  obligati(»s 
undermis  Consent  Decree.  Theee 
covenants  not  to  sue  extmd  only  to  the 
Settling  Dafandants  and  do  not  extend 

81.  United^atat' Pn-cert^aOion 
resswotf one.  Notwithstanding  any  other 
Moviston  (rf  this  Consent  Decree,  the , 
United  States  feearves.  and  this  Consent 
Decree  ia  wdUiout  {nefudioe  to,  the  ri^ 
to  institute  proceedings  in  this  action  or 
in  a  new  action,  or  to  iasue  an 
administrative  order  seelring  to  Compel 
Settling  Dafandante  (1)  to  perfaim 
fiiithar  rsepoQse  actions  relating  to  the 
Site  or  (2)  to  reimburse  the  United 
States  fcr  additional  coste  of  response  if, 
prior  to  Certification  of  Completion  of 
ua  Remedial  Action:  . 

(i)  ccmditions  at  the  Site,  previously 
unknown  to  EPA,  are  discovered,  or 

(ii)  infiHmation.  previously  unknown 
to  EPA.  is  received,  in  w^ole  or  in  part, 
and  these  previously  unknown 
conditions  or  information  together  with 
any  other  relevant  infionnation  indicates 
that  the  Remedial  Action  is  not 
protective  of  human  health  or  the 
environment 

82.  United  States'  Post-certification 
rmeivations.  Notwithstanding  any  other 
provisi<m  of  this  Consent  Deoee,  the 
United  States  reserves,  and  this  Consent 
Decree  is  without  prejudice  to,  the  right 
to  institute  proceedings  in  this  action  or 
in  a  new  action,  or  to  issue  an 
administrative  order  seeking  to  compel 
Settling  Defendants  (1)  to  perform 
further  response  actions  relating  to  the 
Site  or  (2)  to  reimburse  the  United 
States  for  additional  costs  of  response  if, 
subsequent  to  Certification  of 
Completion  of  the  Remedial  Action: 

(i)  Conditions  at  the  Site,  previously 
imknown  to  EPA,  are  discovered,  or 

(ii)  Information,  previously  unknown 
to  EPA,  is  received,  in  whole  or  in  part, 
and  these  previously  unknown 
conditions  or  this  information  together 
with  other  relevant  information  indicate 
that  the  Remedial  Action  is  not 
protective  of  human  health  or  the 
environment. 


83.  For  purposes  of  Paragraph  81,  the 
information  and  the  conditions  known 
to  EPA  shall  include  only  that 
informatian  and  thoee  cooditions 
known  to  EPA  as  of  the  date  the  ROD 
wras  signed  and  set  forth  in  the  Record 
of  Decision  for  the  Site  und  the 
administrative  record  supporting  the 
Record  of  Decision.  For  purposes  of 
Paragraph  82,  the  infbnnatioD  and  the 
cmtmiaas  known  to  EPA  shall  include 
only  that  information  and  those 
cooditians  known  to  EPA  as  of  the  date 
of  Ceitilication  of  Completian  of  the 
Remedial  Action  and  set  forth  in  the 
Record  of  Dadsion.  the  administrative 
record  siqmorting  the  Record  of 
Decision,  the  post-ROD  administrative 
record,  or  ]n  any  information  received 
by  HPA  pursuant  to  the  requiramente  of 
this  Conaant  Decree  prior  to 
Certification  of  Completion  of  the 
Remedial  Action. 

pHelBs  Inchide  PM^raph  84  ia  aU  Goojent 
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84.  General  reservations  ofridttB.  The 
oovenante  not  to  sue  set  forth  wove  do 
not  pertain  to  any  matins  other  than 
thoee  expressly  ^wcifled  in  Paragraph 
80.  The  United  States  [and  the  Stete] 
reserveis].  and  this  Consent  Decree  is 
without  prefudice  to,  all  righte  against 
Settling  Detsndants  with  respect  to  all 
other  matters,  including  but  not  limited 
to.  the  following: 

(1)  Claims  based  (m  a  failure  by 
Settling  Defiandante  to  meet  a 
requirement  of  this  Consent  Decree; 

(2)  Uahiility  arising  from  the  pest, 
present,  or  foture  disposal,  release,  or 
threet  of  release  of  Waste  Materials 
outside  of  the  Site; 

(3)  Liability  for  future  dispoeal  of 
Waste  Material  at  the  Site,  other  than  as 
provided  in  the  ROD,  the  Work,  w 
otherwise  ordered  by  EPA; 

(4)  Liability  for  damages  for  injiiry  to, 
destruction  of,  or  loss  of  natural 
resources,  and  for  the  costs  of  any 
natural  resource  damage  assessments; 

(5)  Criminal  liability; 

(6)  liability  for  violations  of  federal  or 
state  law  which  occur  during  or  after 
implementation  of  the  Remedial  Action; 
and 

((7)  Liability,  prior  to  Certification  of 
Completion  of  the  Remedial  Action,  for 
additional  response  actions  that  EPA 
determines  are  necessary  to  achieve 
Performance  Standards,  but  that  cannot 
be  required  pursuant  to  Paragraph  14 
(Modification  of  the  SOW  or  Related 
Work  Plans);)* 


>See  footnote  tl.  supra. 


'The  Regions  may  omit  this  reservation  in 
appropriate  circumstances,  such  as  in  exchange  for 
a  premium  or  other  consent  decree  provision(s], 
taking  into  account  the  risii  being  assumed  by  the 
Agency. 


[NelK  SubpengTq>hs  8  diraugh  10,  below, 
should  be  used  only  where  ■ppcopriate.) 

((8)  Previously  incurred  ooste  of 
response  tbow  the  amounte  reimbursed 
pursuant  to  Paragraph  52;] 

((9)  Liability  tot  additional  operable 
imite  at  the  Site  or  the  final  response 
action;] 

[(10)  Liability  for  coste  dut  die  United 
States  will  incur  related  to  the  Site  but 
ara  not  within  the  definiticm  of  Future 
Response  Coste.) 

85.  Work  Takeover.  In  the  event  EPA 
determines  that  Settling  Defendante 
have  ceased  implementation  of  any 
portion  of  the  Work,  are  aariously  or 
rqieatedly  deficient  or  late  in  their 
performance  of  Ae  Work,  or  ara 
implementing  the  Work  hi  a  manner 
wdiidi  may  cause  an  endangwrmept  to 
human  health  or  the  environment,  EPA 
may  assume  the  perfnmanoe  of  all  or 
any  pMtions  of  the  Work  as  EPA 
detennines  naoeesary.  rVatlliiig 
Defaidante  may  invoke  ^  procedures 
sat  forth  hi  Section  XDC  (Dispute 
Raaohitiim).  Paragrqih  66,  to  diqmte 
EPA's  determinatiaa  that  takeover  of  the 
Work  is  warranted  under  this  Paragraph. 
Coste  incuned  by  the  United  Statee  in 
perConning  the  Work  pursuant  to  this 
Paragraph  shall  be  considered  Future 
Ra^mae  Coete  that  Settling  Defiandante 
thah  pay  pursuant  to  Section  XVI 
(Relmmusement  of  Responee  Coste). 

86.  NotMdthstanding  any  other 
provision  of  this  Consent  Decree,  the 
United  States  (and  the  Stete]  retain(s]  all 
authority  and  reserve[s]  all  righte  to  take 
any  and  aU  respcmse  actions  authorized 
bylaw. 

(NetK  If  the  State  is  a  Co-plaintiff,  inwit  the 
State's  Covenant  Not  to  Sue  the  Settling 
Defendants  and  Reservation  of  Rights.) 

XXn.  Covenants  By  Settling  Defendants 

87.  Covenant  Not  to  Sue.  Subject  to 
the  reservations  in  Paragraph  88, 
Settling  Defendants  hereby  covenant  not 
to  sue  and  agree  not  to  assert  any  claims 
or  causes  of  action  against  the  United 
SUtes  (or  the  State]  with  respect  to  [FOR 
FINAL  CONSENT  DECREES:  the  Site] 
[FOR  OU  DECREES:  the  Work,  past 
response  actions,  and  (IF  ADDRESSED] 
Past  and  Future  Response  Costs  as 
defined  herein]  or  this  Consent  Decree, 
including,  but  not  limited  to:, 

a.  Any  direct  or  indirect  claim  for 
reimbursement  from  the  Hazardous 
Substance  Superfund  (established 
pursuant  to  the  Internal  Revenue  Code, 
26  U.S.C.  9507)  through  CERCLA 
Sections  106(b)(2],  107,  111,  112, 113  or 
any  other  provision  of  law; 

[b.  Any  claims  against  the  United 
States,  including  any  department, 
agency  or  instrumentality  of  the  United 
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States  under  CERCLA  Sections  107  or 
113  related  to  the  Site,]  or 

c.  Any  claims  arising  out  of  response 
activities  at  the  Site,  including  claims 
based  on  EPA's  (and  the  State's] 
selection  of  response  actions,  oversight 
of  response  activities  or  approval  of 
plans  for  such  activities. 

88.  The  Settling  Defendants  reserve, 
and  this  Consent  Decree  is  without 
prejudice  to,  claims  against  the  United 
Stetes.  subject  to  the  iHt)vision8  of 
Chapter  171  of  Title  28  of  the  United 
States  Code,  for  money  damages  for 
injiuy  or  loss  of  property  or  personal 
injury  or  death  caused  by  the  negUgent 
or  wrongful  act  or  omission  of  any 
employee  of  the  United  States  while 
acting  within  the  scope  of  his  office  or 
employment  under  circimistances 
where  the  United  States,  if  a  private 
person,  would  be  liable  to  the  claimant 
in  accordance  with  the  law  of  the  place 
where  the  act  or  omission  occurred. 
However,  any  such  claim  shall  not 
include  a  claim  for  any  damages  caused, 
in  whole  or  in  part,  by  the  act  or 
omission  of  any  person,  including  any 
contractor,  who  is  not  a  federal 
employee  as  that  term  is  defined  in  28 
U.S.C  2671;  nor  shall  any  such  claim 
include  a  claim  based  on  EPA's 
selection  of  response  actions,  or  the 
oversight  or  approval  of  the  Settling 
Defendants'  plans  or  activities.  The 
foregoing  applies  only  to  claims  which 
are  brought  pursuant  to  any  statute 
other  than  C£RCLA  and  for  which  the 
waiver  of  sovereign  inununity  is  found 
in  a  statute  other  than  CERCLA; 

89.  Nothing  in  this  Consent  Decree 
shall  be  deemed  to  constitute 
preauthorization  of  a  claim  within  the 
meaning  of  Section  111  of  CERCLA,  42 
U.S.C.  9611,  or  40  C.F.R.  300.700(d). 

[90.  Settling  Defendants  agree  to 
waive  all  claims  or  causes  of  action  that 
they  may  have  for  all  matters  relating  to 
the  Site,  including  for  contribution, 
against  the  following  persons: 

a.  Any  person  (i)  whose  liabiUty  to 
Settling  l5efendants  with  respect  to  the 
Site  is  based  solely  on  CERCLA  Section 
107(a)  (3)  or  (4),  (ii)  who  arranged  for 
the  disposal,  treatment,  or  transport  for 
disposal  or  treatment,  or  accepted  for 
transport  for  disposal  or  treatment,  of 
only  Mimicipal  Solid  Waste  or  Sewage 
Sludge  owned  by  such  person,  and  (ill) 
who  is  a  Small  Business,  a  Small  Non- 
profit Organization,  or  the  Owner, 
Operator,  or  Lessee  of  Residential 
Property:  and 

b.  Any  person  (i)  whose  liability  to 
Setthng  Ctefendants  with  respect  to  the 
Site  is  based  solely  on  CERCLA  §  107(a) 
(3)  or  (4),  and  (ii)  who  arranged  for  the 
disposal,  treatment,  or  transport  for 
disposal  or  treatment,  or  accepted  for 


transport  for  disposal  or  treetment,  of  55 
gallons  or  less  of  liquid  materials 
containing  hazardous  substances,  or  100 
pounds  or  less  of  solid  materials 
containing  hazardous  substances,  except 
where  EPA  has  determined  that  such 
material  contributed  or  could  contribute 
significantly  to  the  costs  of  response  at 
the  Site. 

(Note:  provision  relating  to  de  minimis 
parties,  if  appropriate,  may  be  inserted  here.) 

XXm.  Effect  of  Settlement;  Contribution 
Protection 

91.  Nothing  in  this  Consent  Decree 
shall  be  construed  to  create  any  rights 
in,  or  grant  any  cause  of  action  to,  any 
person  not  a  Party  to  this  Consent 
Decree.  The  preceding  sentence  shall 
not  be  construed  to  waive  or  nullify  any 
rights  that  any  person  not  a  signatory  to 
this  decree  may  have  under  applicable 
law.  Each  of  the  Parties  expressly 
reserves  any  and  all  rights  (including, 
but  not  limited  to,  any  right  to 
contribution),  defenses,  claims, 
demands,  and  causes  of  action  which 
each  Party  may  have  with  respect  to  any 
matter,  transaction,  or  occurrence 
relating  in  any  way  to  the  Site  against 
any  person  not  a  Party  hereto. 

92.  The  Parties  agree,  and  by  entering 
this  Consent  Decree  this  Court  finds, 
that  the  Settling  Defendants  are  entitled, 
as  of  the  efiiective  date  of  this  Consent 
Decree,  to  protection  from  contribution 
actions  or  claims  as  provided  by 
CERCLA  Section  113(0(2).  42  U.S.C. 
9613(f)(2)  for  matters  addressed  in  this 
Consent  Decree.  ["Matters  addressed" 
should  be  defined  expUdtly  in 
appropriate  cases,  e.g.,  where  the  scope 
of  contribution  protection  may 
otherwise  be  unclear  under  the 
circumstances  of  the  case.] 

93.  The  Settling  Defendants  agree  that 
with  respect  to  any  svut  or  claim  for 
contribution  brought  by  them  for 
matters  related  to  this  Consent  Decree 
they  will  notify  the  United  States  [and 
the  State]  in  writing  no  later  than  60 
days  prior  to  the  initiation  of  such  suit 
or  claim. 

94.  The  Settling  Defendants  also  agree 
that  with  respect  to  any  suit  or  claim  for 
contribution  brought  against  them  for 
matters  related  to  this  Consent  Decree 
they  vfiW  notify  in  writing  the  United 
States  [and  the  State]  within  10  days  of 
service  of  the  complaint  on  them,  hi 
addition,  Settling  Defendants  shall 
notify  the  United  States  [and  the  State] 
within  10  days  of  service  or  receipt  of 
any  Motion  for  Summary  Judgment  and 
within  10  days  of  receipt  of  any  order 
from  a  court  setting  a  case  for  trial. 

95.  In  any  subsequent  administrative 
or  judicial  proceeding  initiated  by  the 
United  States  [or  the  State)  for 


injimctive  relief,  recovery  of  response 
costs,  or  other  appropriate  relief  relating 
to  the  Site,  Settling  Defendants  shall  not 
assert,  and  may  not  maintain,  any 
defense  or  claim  based  upon  the 
principles  of  waiver,  res  judicata, 
collateral  estoppel,  issue  preclusion, 
claim-splitting,  or  other  defenses  based 
upon  any  contention  that  the  claims 
raised  by  the  United  States  [or  the  State] 
in  the  subsequent  proceeding  were  or 
should  have  been  brought  in  the  instant 
case;  provided,  hov^rever,  that  nothing  in 
this  Paragraph  affects  the  enforceability 
of  the  covenants  not  to  sue  set  forth  in 
Section  XXT  (Covenants  Not  to  Sue  by 
Plaintifflsl). 

XXIV.  Access  to  Infonnation 

96.  Settling  Defendants  shall  provide 
to  EPA  [and  the  State],  upon  request, 
copies  of  all  doctmients  and  information 
within  their  possession  or  control  or 
that  of  their  contractors  or  agents 
relating  to  activities  at  the  Site  or  to  the 
implementation  of  this  Consent  Decree, 
including,  but  not  limited  to,  sampling, 
analysis,  chain  of  custody  records, 
manifests,  trucking  logs,  receipts, 
reports,  sample  traffic  routing, 
correspondence,  or  other  doctmients  or 
information  related  to  the  Work.  Settling 
Defendants  shaU  also  make  available  to 
EPA  [and  the  State],  for  purposes  of 
investigation,  information  gathering,  or 
testimony,  their  emplo)rees,  agents,  or 
representatives  with  knowledge  of 
relevant  facts  concerning  the 
performance  of  the  Work. 

97.  a.  Settling  Defendants  may  assert 
business  confidentiality  claims  covering 
part  or  all  of  tlie  doamients  or 
information  submitted  to  Plaintiff[s] 
under  this  Consent  Decree  to  the  extent 
permitted  by  and  in  accordance  with 
Section  104(e)(7)  of  CERCLA,  42  U.S.C. 
9604(e)(7),  and  40  CFR  2.203(b). 
Documents  or  information  determined 
to  be  confidential  by  EPA  will  be 
afforded  the  protection  specified  in  40 
CFR  Part  2,  Subpart  B.  If  no  claim  of 
confidentiality  accompanies  documents 
or  information  when  they  are  submitted 
to  EPA  [and  the  State],  or  if  EPA  has 
notified  Settling  Defendants  that  the 
documents  or  information  are  not 
confidential  under  the  standards  of 
Section  104(e)(7)  of  CERCLA,  the  public 
may  be  given  access  to  such  documents 
or  information  without  further  notice  to 
Settling  Defendants. 

b.  The  Settling  Defendants  may  assert 
that  certain  docimients,  records  and 
other  information  are  privileged  imder 
the  attorney-client  privilege  or  any  other 
privilege  recognized  by  federal  law.  If 
the  Settling  Defendants  assert  such  a 
privilege  in  lieu  of  providing 
doamients,  they  shall  provide  the 
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Plaintifils]  with  the  following:  (1)  The 
title  of  the  document,  record,  or 
information;  (2)  the  date  of  the 
dooiment,  record,  or  information;  (3) 
the  name  and  title  of  the  author  of  the 
document,  record,  or  information;  (4) 
the  name  and  title  of  each  addressee  and 
recipient;  (5)  a  description  of  the 
contents  of  the  document,  record,  or 
information:  and  (6)  the  privilege 
asserted  by  Settling  Defendants. 
However,  no  documents,  reports  or 
other  information  created  or  generated 
pursuant  to  the  requirements  of  the 
Consent  Decree  shall  be  withheld  on  the 
grounds  that  they  are  privileged. 

98.  No  claim  of  confidenticdity  shall 
be  made  with  respect  to  any  data, 
including,  but  not  limited  to,  all 
sampling,  analytical,  monitoring, 
hydrogeologic,  scientific,  chemical,  or 
engineering  data,  or  any  other 
documents  or  information  evidencing 
conditions  at  or  aroimd  the  Site. 

^  XXV.  Retention  of  Records 

99.  Until  10  years  after  the  Settliikg 
Defendants'  receipt  of  EPA's  notification 
pursuant  to  Paragraph  49.b  of  Section 
XIV  (Certification  of  Completion  of  the 
Work),  each  Settling  Defendant  shall 
preserve  and  retain  all  records  and 
documents  now  in  its  possession  or 
control  or  which  come  into  its 
possession  or  control  that  relate  in  any 
manner  to  the  performance  of  the  Work 
or  habihty  of  any  person  for  response 
actions  conducted  and  to  be  conducted 
at  the  Site,  regardless  of  any  corporate 
retention  policy  to  the  contrary.  Until  10 
years  after  the  Settling  E)efendants' 
receipt  of  EPA's  notification  pursuant  to 
Paragraph  49.b  of  Section  XIV 
(Certification  of  Completion),  Settling 
Defendants  shall  also  instruct  their 
contractors  and  agents  to  preserve  all 
documents,  records,  and  information  of 
whatever  kind,  natiue  or  description 
relating  to  the  performance  of  the  WorL 

100.  At  the  conclusion  of  this 
document  retention  period,  Settling 
Defendants  shall  notify  the  United 
States  (and  the  State]  at  least  90  days 
prior  to  the  destruction  of  any  such 
records  or  docxunents,  and,  upon 
request  by  the  United  States  [or  the 
State],  Settling  Defendants  shall  deliver 
any  such  records  or  docmnents  to  EPA 
[or  the  State].  The  Settling  Defendants 
may  assert  that  certain  docimients, 
records  and  other  information  are 
privileged  under  the  attomey-cUent 
privilege  or  any  other  privilege 
recognized  by  federal  law.  If  the  Settling 
Defendants  assert  such  a  privilege,  they 
shall  provide  the  Plaintiffs  with  the 
following:  (1)  The  title  of  the  doamient, 
record,  or  information;  (2)  the  date  of 
the  dociunent,  record,  or  information; 


(3)  the  name  and  title  of  the  author  of 
the  document,  record,  or  information; 

(4)  the  name  and  title  of  each  addressee 
and  recipient;  (5)  a  description  of  the 
subject  of  the  document,  record,  or 
information;  and  (6)  the  privilege 
asserted  by  Settling  Defendants. 
However,  no  documents,  reports  or 
other  information  created  or  generated 
piusuant  to  the  requirements  of  the 
Consent  Decree  shall  be  withheld  on  the 
grounds  that  they  are  privileged. 

101.  Each  Settling  Defendant  hereby 
certifies  individually  that,  to  the  best  of 
its  knowledge  and  belief,  after  thorough 
inquiry,  it  has  not  altered,  mutilated, 
discarded,  destroyed  or  otherwise 
disposed  of  any  records,  documents  or 
other  information  relating  to  its 
potential  liability  regarding  the  Site 
since  notification  of  potential  liabiUty 
by  the  United  States  or  the  State  or  the 
filing  of  siiit  against  it  regarding  the  Site 
and  that  it  has  fully  complied  with  any 
and  all  EPA  requests  for  information 
pursuant  to  Section  104(e)  and  122(e)  of 
CERCLA,  42  U.S.C.  9604(e)  and  9622(e), 
and  Section  3007  of  RCRA,  42  U.S.C. 
6927. 

XXVI.  Notices  and  Submissions 

102.  Whenever,  luider  the  terms  of 
this  Consent  Decree,  written  notice  is 
required  to  be  given  or  a  report  or  other 
document  is  required  to  be  sent  by  one 
Party  to  another,  it  shall  be  directed  to 
the  individuals  at  the  addresses 
specified  below,  unless  those 
individuals  or  their  successors  give 
notice  of  a  change  to  the  other  Parties 
in  writing.  All  notices  and  submissions 
shall  be  considered  effective  upon 
receipt,  unless  otherwise  provided. 
Written  notice  as  specified  herein  shall 
constitute  complete  satisfaction  of  any 
written  notice  requirement  of  the 
Consent  Decree  with  respect  to  the 
United  States,  EPA,  [the  State,]  and  the 
Settling  Defendants,  respectively. 

As  to  the  United  States: 

Chief,  Environmental  Enforcement 

Section 
Environment  and  Natural  Resouirces 

Division 
U.S.  Department  of  Justice 
P.O.  Box  7611 
Ben  Franklin  Station 
Washington,  D.C.  20044 

Re:  DJ  # 

and 
Director,  Waste  Management  Division 
United  States  Environmental  Protection 

Agency 
Region 

As  to  EPA: 

[Name] 

EPA  Project  Coordinator 


United  States  Environmental  Protection 

Agency 
Region 

[As  to  the  State: 

[Name] 

State  Project  Coordinator 

[Address]] 

As  to  the  Settling  Defendants: 

[Name] 

Settling  Defendants'  Project  Coordinator 

[Address] 

XXVn.  Effective  Date 

103.  The  effective  date  of  this  Consent 
Decree  shall  be  the  date  upon  which 
this  Consent  Decree  is  entered  by  the 
Court,  except  as  otherwise  provided 
herein. 

XXVni.  Retention  of  Jurisdiction 

104.  This  Court  retains  jurisdiction 
over  both  the  subject  matter  of  this 
Consent  Decree  and  the  Settling 
Defendants  for  the  duration  of  the 
performance  of  the  terms  and  provisions 
of  this  Consent  Decree  for  the  purpose 
of  enabling  any  of  the  Parties  to  apply 
to  the  Coiut  at  any  time  for  such  further 
order,  direction,  and  relief  as  may  be 
necessary  or  appropriate  for  the 
construction  or  modification  of  this 
Consent  Decree,  or  to  effectuate  or 
enforce  compliance  with  its  terms,  or  to 
resolve  disputes  in  accordance  with 
Section  XIX  (Dispute  Resolution)  hereof. 

XXDC.  Appendices 

105.  The  following  appendices  are 
attached  to  and  incorporated  into  this 
Consent  Decree: 

"Appendix  A"  is  the  ROD. 

"Appendix  B"  is  the  SOW. 

"Appendix  C"  is  the  description  and/ 
or  map  of  the  Site. 

"Appendix  D"  is  the  complete  list  of 
the  Settling  Defendants. 

["Appendix  E"  is  the  complete  list  of 
the  Owner  Settling  Defendants.] 

XXX.  Community  Relations 

106.  Settling  Defendants  shall  propose 
to  EPA  [and  the  State]  tiieir 
participation  in  the  community 
relations  plan  to  be  developed  by  EPA. 
EPA  will  determine  the  appropriate  role 
for  the  Settling  Defendants  imder  the 
Plan.  Settling  Defendants  shall  also 
cooperate  with  EPA  [and  the  State]  in 
providing  information  regarding  the 
Work  to  the  public.  As  requested  by 
EPA  [or  die  State],  Settling  Defendants 
shall  participate  in  the  preparation  of 
such  information  for  dissemination  to 
the  public  and  in  public  meetings  which 
may  be  held  or  sponsored  by  EPA  [or 
the  State]  to  explain  activities  at  or 
relating  to  the  Site. 


XXXI.  Modification 

107.  Schedules  specified  in  this 
Consent  Decree  for  completion  of  the 
Work  may  be  modified  by  agreement  of 
EPA  and  the  Settling  Defendants.  All 
such  modifications  shall  be  made  in 
writing. 

108.  Except  as  provided  in  Paragraph 
14  ("Modification  of  the  SOW  or  related 
Work  Plans"),  no  material  modifications 
shall  be  made  to  the  SOW  without 
written  notification  to  and  written 
approval  of  the  United  States,  Settling 
Defendants,  and  the  Court.  Prior  to 
providing  its  approval  to  any 
modification,  the  United  States  will 
provide  the  State  with  a  reasonable 
opportimity  to  review  and  comment  on 
the  proposed  modification. 
Modifications  to  the  SOW  that  do  not 
materially  alter  that  dociunent  may  be 
made  by  vnitten  agreement  between 
EPA,  after  providing  the  State  with  a 
reasonable  opportunity  to  review  and 
comment  on  the  proposed  modification, 
and  the  Settling  Defendants. 

109.  Nothing  in  this  Decree  shall  be 
deemed  to  alter  the  Court's  power  to 
enforce,  supervise  or  approve 
modifications  to  this  Consent  Decree. 

XXXn.  Lodging  and  Opportunity  for 
Public  Comment 

110.  This  Consent  Decree  shall  be 
lodged  Mrith  the  Coiul  for  a  period  of  not 
less  than  thirty  (30)  days  for  public 
notice  and  comment  in  accordance  with 
Section  122(d)(2)  of  CERCLA,  42  U.S.C. 
9622(d)(2),  and  28  CFR  50.7.  The  United 
States  reserves  the  right  to  withdraw  or 
withhold  its  consent  if  the  comments 
regarding  the  Consent  Decree  disclose 
fects  or  considerations  which  indicate 
that  the  Consent  Decree  is 
inappropriate,  improper,  or  inadequate. 
Settling  Defendants  consent  to  the  entry 
of  this  Consent  Decree  without  further 
notice. 

111.  If  for  any  reason  the  Court  should 
decline  to  approve  this  Consent  Decree 
in  the  form  presented,  this  agreement  is 
voidable  at  the  sole  discretion  of  any 
Party  and  the  terms  of  the  agreement 
may  not  be  used  as  evidence  in  any 
litigation  between  the  Parties. 

XXXm.  Signatories/Service 

112.  Each  undersigned  representative 
of  a  Settiing  Defendant  to  this  Consent 
Decree  and  the  Assistant  Attorney 
General  for  Environment  and  Natiual 
Resources  of  the  Department  of  Justice 
certifies  that  he  or  she  is  fully 
authorized  to  enter  into  the  terms  and 
conditions  of  this  Consent  Decree  and  to 
execute  and  legally  bind  such  Party  to 
this  docimient. 

113.  Each  Settling  Defendant  hereby 
agrees  not  to  oppose  entry  of  this 


Consent  Decree  by  this  Court  or  to 
challenge  any  provision  of  this  Consent 
Decree  imless  the  United  States  has 
notified  the  Settiing  Defendants  in 
writing  that  it  no  longer  supports  entry 
of  the  Consent  Decree. 

114.  Each  Settling  Defendant  shall 
identify,  on  the  attached  signatiire  page, 
the  name,  address  and  telephone 
number  of  an  agent  who  is  authorized 
to  accept  service  of  process  by  mail  on 
behalf  of  that  Party  with  respect  to  all 
matters  arising  under  or  relating  to  this 
Consent  Decree.  Settling  Defendants 
hereby  agree  to  accept  service  in  that 
manner  and  to  waive  the  formal  service 
requirements  set  forth  in  Rule  4  of  the 
Federal  Rules  of  Qvil  Procedure  and 
any  applicable  local  rules  of  this  Court, 
including,  but  not  limited  to,  service  of 
a  summons. 

SO  ORDERED  THIS DAY  OF 

19 . 


U.S.  Enviranmental  Protection  Agency 
[Address] 

[Name] 

Assistant  Regional  Counsel 

U.S.  Environmental  Protection  Agency 

Region 

[Address] 

United  SUtes  v. 

Consent  Decree  Signature  Page 

FOR  THE  STATE  OF 

Date: 


United  States  District  Judge 

THE  UNDERSIGNED  PARTIES  enter 
into  this  Consent  Decree  in  the  matter 

of  United  States  v. ,  relating 

to  the Superfund  Site. 

FOR  THE  UNITED  STATES  OF  AMERICA 
Date: 

[Name] 

Assistant  Attorney  General 

Environment  and  Nat\iral  Resources  Division 

U.S.  Department  of  Justice 

Washington,  D.C.  20530 

(Name] 

Environmental  Enforcement  Section 

Environment  and  Natural  Resources  Division 

U.S.  Department  of  Justice 

Washington,  D.C.  20530 

[Name] 

Assistant  United  States  Attorney 

District  of 

U.S.  Department  of  Justice 
(Address] 

1 1 


[Name] 

Assistant  Administrator  for  Enforcement  and 

Compliance  Assurance 
U.S.  Environmental  Protection  Agency 
401  M  Street,  S.W. 
Washington,  D.C.  20460 
[WHERE  OECA  CONCURRENCE  REQIHRED) 

[ 1 

[Name] 

Office  of  Enforcement  and  Compliance 

Assurance 
U.S.  Environmental  Protection  Agency 
401  M  Street,  S.W. 
Washington,  D.C.  20460 
[WHERE  OECA  CONCURRENCE  REQUIRED 

OR  OECA  ATTORNEY  IS  PART  OF 

NEGOTIATION  TEAM] 

[Name] 

Regional  Administrator,  Region 


[Name] 

[Tide] 

[Address] 

THE  UNDERSIGNED  PARTY  enters 
into  this  Consent  Decree  in  the  matter 

of  United  States  v. ,  relating 

to  the Superfund  Site. 

FOR COMPANY,  INC  * 

Date: 


[Name— Please  Type) 
[Title-Please  Type] 
[Address— Please  Type] 

Agent  Authorized  to  Accept  Servira  on 
Behalf  of  Above-signed  Party: 

Name:  [Please  Type]  

Title:  


Address:    

Tel.  Number 


[FR  Doc  95-18482  Filed  7-27-95;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Robert  T.  Heath;  Change  in  Bank 
Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  ComfMnles 

The  notificant  listed  below  has 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  8 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  inunediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  August  11, 1995. 


*A  separate  signature  page  must  be  signed  by 
each  corporation,  individual  or  other  legal  entity 
that  is  settling  with  the  United  States. 


JMI 
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A.  Federal  Reserve  Bank  of  SL  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Robert  T.  Heath,  individually  and 
as  trustee  for  the  Pennington/Heath 
Trust,  Sebastian,  Florida;  to  vote  at  least 
57  percent  of  of  the  voting  shares  of 
First  National  Bancshares  of  Newton, 
Inc.,  Newton,  Illinois,  and  thereby 
indirect  control  First  National  Bank  in 
Newton,  Newton,  Illinois. 

Board  of  Gov»nor8  of  the  Federal  Reserve 
System.  July  24, 1995. 
Jenniier  J.  Johnaon, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-18566  Filed  7-27-95;  8:45  am) 
BiLUNQ  COOE  «21»41-f 


National  Australia  Bank  Limited; 
Formation  of,  Acquisition  by,  or 
IMerger  of  Bank  Holding  Companies; 
and  Acquisition  of  Nonbanking 
Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
'Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  appUed  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Baiik 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  nonbanking 
activities  that  the  Board  has  determined 
to  be  closely  related  to  banking  and 
permissible  for  bank  holding 
companies,  or  to  engage  in  such 
activities.  Unless  otherwise  noted,  these 
activities  will  be  conducted  throughout 
the  United  States. 

The  application  is  available  for 
immediate  insp>ection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
ins{>ection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsoimd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 


reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
oommenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  24, 
1995. 

A.  Federal  Reserve  Bank  of  Chicago 

Qames  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1 .  National  Australia  Bank  Limited, 
Melbourne.  Australia,  National  Equities 
Limited,  Melbourne,  Australia,  National 
Australia  Group  (UK)  Limited,  London, 
England,  National  Americas  Holdings 
Limited,  London,  England,  and  MNC 
Acquisition  Co.,  Melbourne,  Australia; 
to  become  bank  holding  companies  by 
acquiring  100  percent  of  the  voting 
shares  of  Michigan  National 
Corporation,  Farmington  Hills, 
Michigan  (MNC),  and  thereby  indirectly 
acquire  Michigan  National  Bank, 
Farmington  Hills,  Michigan,  and 
Bloomfield  Hills  Bancorp.  Inc., 
Bloomfield  Hills,  Michigan,  and  its 
subsidiary.  Bank  of  Bloomfield  Hills, 
Bloomfield  Hills,  Michigan. 

In  connection  with  this  appUcation, 
Applicant  also  has  applied  to  acquire 
Independence  One  Capital  Management 
Corp.,  Farmington  Hills,  Michigan,  and 
thereby  engage  in  providing 
discretionary  and  nondiscretionary 
investment  advice,  pursuant  to  § 
225.25(b)(4)  of  the  Board's  Regulation  Y; 
MNC  Leasing  Company,  Detroit, 
Michigan,  and  thereby  engage  in  leasing 
real  and  personal  property  and 
equipment,  pursuant  to  §  225.25(b)(5)  of 
the  Board's  Regulation  Y;  Independence 
One  Life  Insurance  Company,  Phoenix, 
Arizona,  and  thereby  engage  in 
underwriting  reinsurance  of  credit  life 
and  credit  disability  risk,  pursuant  to  § 
225.25(b)(8)(i)  of  the  Board's  Regulation 
Y;  Michigan  Bank,  F.S.B.,  Troy, 
Michigan,  and  thereby  engage  in 
operating  a  savings  association, 
pursuant  to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y;  and  Independence  One 
Asset  Management  Corporation,  Irvine, 
California,  and  thereby  engage  in 
providing  asset  management,  servicing 
and  collection  activities,  pursuant  to 
Board  Order.  Applicant  also  has  applied 
to  exercise  an  option  to  acquire  up  to 
19.9  percent  of  the  voting  shares  of 
MNC. 


Board  of  Govemois  of  the  Federal  Reserve 
System.  )uly  24, 1995. 

Jennifer  J.  Johnaon, 

Deputy  Secretary  of  the  Board. 

[FR  Doc,  95-18570  Filed  7-27-95;  8:45  amj 
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National  City  Bancshares,  Inc.; 
Acquisition  of  Company  Engaged  In 
Pennissit>le  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  imder  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  Usted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consvunmation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  xmfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  11, 
1995. 

A.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  National  City  Bancshares,  Inc., 
Evansville,  Indiana;  to  engage,  through 
United  Federal  Savings  Bank, 
Vincennes,  Indiana,  in  acting  as  agent  in 
the  sale  of  credit  life,  mortgage  life,  and 


credit  accident  and  health  insurance 
directly  related  to  extensions  of  credit, 
pursuant  to  §  225.25(b)(8)(i)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  24, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  95-18569  Piled  7-27-95;  8:45  am] 
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South  Banking  Company;  Formation 
of,  Acquisition  by,  or  Msfisiar  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  imder 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  dompany  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
appUcation  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
appUcation  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  Ueu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  August 
11,1995. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  South  Banking  Company,  Alma, 
Georgia;  to  acquire  100  percent  of  the 
voting  shares  of  Pineland  State  Bank, 
Matter,  Georgia. 

Board  of  Governors  of  tlie  Federal  Reserve 
System,  July  24, 1995. 
Jennifer  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  95-18568  Filed  7-27-95;  8:45  am] 
BILUNQ  COOE  6210-ei-P 
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FEDERAL  TRADE  COMMISSION 

Regulations  under  the  Comprehansivs 
SmokelMS  Tobacco  Hselth  Education 
Act  of  1986;  Information  Collection 
Requirement 

agency:  Federal  Trade  Commission. 
ACTION:  Notice  of  appUcation  to  OMB 
imder  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.)  for  clearance  of 
information  collectiiyi  requirements 
contained  in  the  Regulations  imder  the 
Comprehensive  Smokeless  Tobacco 
Health  Education  Act  of  1986. 

summary:  This  pubUcation  provides 
notice  that  the  Federal  Trade 
Commission  is  seeking  renewed 
approval  for  three  years  from  OMB  for 
the  information  coUection  requirements 
contained  in  the  Regulations  under  the 
Comprehensive  Smokeless  Tobacco 
Health  Education  Act  of  1986.  The 
present  OMB  approval  for  the 
information  collection  requirements  is 
scheduled  to  expire  on  August  31, 1995. 
The  Smokeless  Tobacco  Act  requires, 
among  other  things,  that  manufactures, 
packagers,  and  importers  of  smokeless 
tobacco  products  include  health 
warnings  on  packages  and  in 
advertisements.  The  Act  also  requires 
each  manufacturer,  packager,  and 
importer  of  a  smokeless  tobacco  product 
to  submit  a  plan  to  the  Commission  that 
specifies  the  methods  used  to  rotate, 
display,  and  distribute  the  warning 
statements  required  to  appear  in 
advertising  and  labeling.  Section  3(d) 
directs  the  Commission  to  approve 
plans  that  provide  for  rotation,  display, 
and  distribution  of  the  warning 
statements  in  accordance  with  the 
regulations.  All  the  affected  companies 
have  previously  filed  plans,  but  ihe  plan 
submission  requirement  continues  to 
apply  to  a  company  that  amends  its 
plans,  or  to  a  new  company  that  enters 
the  market. 

Esbmate  of  Infbnnation  CoUection 
Burden 

In  1986,  staff  estimates  that  as  many 
as  ten  domestic  and  four  foreign 
smokeless  tobacco  companies  would 
submit  plans  specifying  the  method 
used  to  rotate,  display,  and  distribute 
health  warnings  in  their  labeling  and 
advertising.  This  prediction  was 
accurate.  Fourteen  plans  were  received. 

When  the  regulations  were  first 
proposed,  representatives  of  the 
Smokeless  Tobacco  Council,  Inc., 
indicated  that  six  companies  that  it 
represented  would  require  a  total  of  700 
to  800  hours  (or  about  133  hours  apiece, 
on  average)  to  prepare  the  required 
plans.  We  also  assumed  that  the  other 


companies,  whose  plans  were  prepared 
by  other  representatives,  would  require 
more  time,  on  average,  and  used  150 
hours  per  plan  to  account  for  the 
remainder  of  the  expected  submissions. 
Based  on  these  assumptions  staff 
estimated  that  no  more  than  2,000  hours 
would  be  s|>ent  to  prepare  and  submit 
compUance  plans.  (Six  companies 
total=800  hours,  plus  eight  companies  at 
150  hours=l,200  hoxus.)  The 
Commission  provided  a  burden  estimate 
to  OMB  of  2,000  hours  for  the  reporting 
requirements. 

In  1992,  the  Commission  proposed 
amendments  to  the  rotation  of  health 
warnings  on  point-of-sale  and  non- 
point-of-sale  promotional  materials. 
Pursuant  to  the  proposed  amendment, 
affected  firms  will  have  to  submit  new 
plans  for  Commission  approval.  The 
amendment  of  previously  submitted 
plans  to  incorporate  plans  for 
promotional  materials  should  require 
less  time  than  was  devoted  to  the 
original  submissions.  As  in  1992,  there 
is  no  substantial  basis  for  calculating  the 
proportion  of  the  original  biutlen 
estimate  that  will  be  attributable  to  the 
amendment  process  and  accordingly,    . 
the  Commission  proposes  to  retain  the 
existing  burden  estimate  for  purposes  of 
seeking  this  extension. 

DATES:  Comments  on  this  appUcation 
must  be  submitted  on  or  before  August 
28, 1995. 

ADDRESSES:  Send  comments  both  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  3228,  Washington,  D.C.  20503, 
ATN:  Desk  Officer  for  the  Federal  Trade 
Commission,  and  the  Office  of  the 
Secretary,  Room  159,  Federal  Trade 
Commission,  Washington,  D.C.  20580. 
Copies  of  the  appUcation  may  be 
obtained  from  the  PubUc  Reference 
Section,  Room  130,  Fedwal  Trade 
Commission,  Washington,  D.C.  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

PhilUp  S.  Priesman,  Attorney,  Federal 

Trade  Commission,  Washington,  D.C. 

20580 (202) 326-2484. 

Stephen  CaUdns, 

General  Counsel. 

[FR  Doc.  95-18595  Filed  7-27-95;  8:45  am] 
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DEPARTMENT  OP  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[ATSOR-sq 

ATSDR's  Final  Criteria  for  Detennlning 
ttM  Appropriateness  of  a  Medical 
Monitoring  Program  Under  CERCLA 

agency:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR).  Public 
Health  Service  (PHS),  Department  of 
Health  and  Human  Services  (HHS). 
action:  Notice. 

summary:  This  notice  announces  the 
criteria  for  determining  the 
appropriateness  of  a  medical  monitoring 
program  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA).  Draft  criteria  were  published 
for  public  comment  on  September  9. 
1994  (59  FR  46648).  The  public 
comment  period  ended  October  24, 
1994.  Comments  were  received  from  15 
individuals  representing  States, 
industry,  activist  groups,  and 
environmental  medicine  clinics.  This 
dociunent  reflects  those  comments 
received  on  the  draft  criteria. 
ADDRESSES:  Division  of  Health  Studies, 
Agency  for  Toxic  Substances  and 
Disease  Registry,  1600  Clifton  Road, 
NE.,  Mailstop  E-31,  Atlanta.  Georgia 
30333,  telephone  (404)  639-6200. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Wendy  E.  Kaye,  Chief.  Epidemiology 
and  Surveillance  Branch.  Division  of 
Health  Studies.  ATSDR.  telephone  (404) 
639-6203. 

SUPPLEMENTARY  INFORMATION:  Section 
104(i)(9)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liabihty  Act 
(CERCLA).  as  amended  [42  U.S.C. 
9604(i)(9)),  provides  for  the 
Administrator  of  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  to  initiate  a  health  siuveillance 
program  for  populations  at  significantly 
increased  risk  of  adverse  health  effects 
as  a  result  of  exposure  to  hazardous 
substances  released  from  a  facility.  A 
program  included  imder  health 
surveillance  is  referred  to  as  "Medical 
Monitoring  or  Screening"  by  ATSDR 
and  is  defined  in  the  legislation  as  "the 
periodic  medical  testing  to  screen 
people  at  significant  increased  risk  for 
disease."  ATSDR  has  established 
criteria  to  determine  when  medical 
monitoring  is  an  appropriate  health 
activity  and  the  requirements  for 
establishing  a  medical  monitoring 
program  at  a  site.  The  legislation  also 


states  that  a  mechanism  to  refer  people 
for  treatment  should  be  included  in  the 
program.  Statutory  language  only  allows 
ATSDR  to  provide  medical  care  or 
treatment  in  cases  of  public  health 
emergencies  as  declared  by  the 
President. 

Background 

ATSDR  is  responsible  for  the  public 
health-related  activities  of  CERCLA. 
ATSDR's  primary  initial  response  at  a 
hazardous  waste  site  is  the  public  health 
assessment,  which  is  required  for  every 
site  on  the  National  Priorities  List 
(NPL).  A  public  health  assessment  can 
also  be  conducted  in  response  to  a 
petition  from  the  public.  Other 
important  components  of  ATSDR's 
initial  response  at  sites  include  health 
consultations  and  public  health 
advisories.  During  the  process  of 
developing  the  public  health 
assessments  and  health  advisories, 
ATSDR  invites  the  participation  of 
communities  through  a  variety  of 
avenues  such  as  pubUc  meetings,  pubUc 
availability  sessions,  and  Community 
Assistance  Panels  (CAPs).  The 
dociunents  produced  by  ATSDR  during 
the  process  are  placed  in  a  public 
repository  to  allow  the  public  access  to 
the  dociunents.  The  public  health 
assessments,  health  consultations,  and 
public  health  advisories  undergo  review 
by  ATSDR  to  determine  if  follow-up 
health-related  activities  are  needed  for 
populations  at  risk  in  the  affected 
oonununity. 

The  types  of  follow-up  health 
activities  recommended  for  a  site  will 
depend  on  the  amount  of  information  . 
on  the  possible  exposures  and  their 
suspected  pathways.  In  any  case  in 
which  an  association  has  not  been 
established  between  an  exposure  and  a 
specific  adverse  health  outcome,  several 
research  and  health  education  activities 
may  be  considered.  Those  activities 
could  include  health  outcome  studies, 
an  exposure  assessment  at  the  site.      • 
epidemiologic  studies,  or  professional 
education. 

ATSDR's  Division  of  Health 
Assessment  and  Consultation  has 
established  a  program  for  the 
investigation  of  exposures  in 
communities  whidi  enables  a  more 
timely  response  to  questions  on  whether 
individuals  in  a  community  are  being 
exposed.  The  program  incorporates  a 
variety  of  industrial  hygiene  techniques 
for  measuring  chemicals  in  the 
environment,  as  well  as  selected 
biological  markers  of  exposure. 

The  Division  of  Health  Education 
provides  a  wide  variety  of  services  to 
educate  health  care  professionals  and 
comnumities  on  the  effects  of  exposures 


to  hazardous  substances.  Activities  in  a 
community  around  a  hazardous  waste 
site  may  include  conducting  grand 
rounds  for  health  care  providers  on  the 
effects  of  a  specific  chemical,  providing 
fact  sheets  on  chemicals,  conducting 
workshops  on  clues  to  environmental 
disease,  and  producing  case  studies  in 
environmental  medicine. 

The  Division  of  Health  Studies  is 
responsible  for  conducting 
epidemiologic  research,  including 
several  types  of  studies  (cluster 
investigations,  disease  and  symptom 
prevalence  studies,  analytic 
epidemiologic  studies),  surveillance 
programs,  and  exposure  registries. 
Quster  investigations  and  disease  and 
symptom  prevalence  studies  investigate 
the  occurrence  of  disease  in 
populations.  Analytic  epidemiology 
studies  are  conducted  to  evaluate  the 
causal  nature  of  associations  between 
exposure  to  hazardous  substances  and 
disease  outcomes.  The  surveillance 
program  focuses  on  exposiues  to 
substances  at  hazardous  waste  sites  and 
includes  systems  that  follow 
populations  exposed  to  hazardous 
wastes  because  of  where  they  live  or 
their  occupation.  It  also  includes 
surveillance  of  emergency  events  in 
which  hazardous  substances  are 
released  into  the  environment.  The 
National  Exposure  Registry  maintains  a 
listing  of  people  exposed  to  hazardous 
substances.  The  Registry  is  composed  of 
chemical  specific  subregistries.  The 
chemicals  are  selected  from  the  ATSDR/ 
EPA  priority  list  of  hazardous 
substances. 

Medical  monitoring  is  considered  one 
of  several  follow-up  health  activity 
options  imder  the  site-specific  work 
conducted  by  ATSDR.  A  medical 
monitoring  program  for  the  community 
around  a  site  will  be  considered  with 
other  health  follow-up  activities  when 
the  information  from  ATSDR's  initial 
response  at  the  site  is  reviewed.  In  cases 
in  which  there  is  no  known  association 
between  the  exposure  and  specific 
adverse  health  effects  (which  could 
include  health  outcomes,  illnesses,  or 
markers  of  effect),  medical  monitoring  is 
not  an  appropriate  public  health 
activity.  In  cases  in  which  there  is 
limited  information  on  a  specific  health 
effect's  relationship  to  an  exposure,  then 
options  such  as  epidemiologic 
surveillance,  a  disease  and  symptom 
prevalence  study,  or  an  epidemiologic 
study  are  more  appropriate.  When 
adequate  information  exists  that  links 
exposure  to  a  chemical  with  a  specific 
adverse  health  effect,  further 
consideration  will  be  given  to  the 
appropriateness  of  medical  monitoring 
in  that  population. 


Medical  monitoring  should  be 
directed  toward  a  target  commujiity 
identified  as  being  at  "significant 
increased  risk  for  disease"  on  the  basis 
of  its  exposure.  Significant  increased 
risk  will  vary  for  particular  sites 
depending  upon  such  factors  as  the 
imderlying  risk  of  the  selected  outcome, 
the  risk  attributable  to  the  exposure,  and 
the  presence  of  sensitive 
subpopulations.  These  factors  will  be 
considered  when  evaluating  the 
appropriateness  of  medical  monitoring 
in  a  community.  The  CERCLA 
legislation  also  provides  for  a 
mechanism  for  referral  for  treatment  of 
those  who  are  screened  positive  for  the 
selected  health  outcomes;  therefore,  a 
mechanism  to  refer  people  for  diagnosis, 
interventions,  or  treatment  should  be  in 
place  prior  to  the  initiation  of  a  medical 
monitoring  program. 

The  primary  purpose  of  a  medical 
monitoring  program  is  not  considered  to 
be  a  research  activity  that  further 
investigates  the  caiise-effect  relationship 
between  exposiu«  and  outcome.  The 
purpose  of  a  medical  monitoring 
program  is  case-finding  in  order  to  refer 
individuals  for  further  evaluation  and, 
as  appropriate,  treatment.  Within  this 
framework,  medical  monitoring 
includes  Irath  testing  for  early  biological 
effect  and  an  assessment  of  exposiu« 
using  biological  specimens  (for 
example,  blood  or  urine),  when 
appropriate,  llus  is  provided  as  a 
service  to  individuals  in  communities 
where  there  is  believed  to  be  an 
increased  risk  of  disease  from  exposure 
to  hazardous  substances  released  into 
the  environment 

Criteria  for  Considering  Medical 
Monitoring 

The  criteria  outlined  below  will  be 
used  to  determine  the  appropriateness 
of  conducting  medical  monitoring  in  a 
community  and  will  be  applied  in  a 
phased  approach.  Phase  I,  conducted  by 
ATSDR,  consists  of  an  evaluation  of  the 
exposure  and  outcome  criteria.  Phase  II 
consists  of  an  evaluation  of  the  system 
criteria.  Phase  n  will  be  conducted  with 
the  input  of  a  panel  consisting  of 
community.  State  and  local  health 
officials,  and  ATSDR.  At  the  end  of 
Phase  n,  a  detailed  medical  monitoring 
plan  will  be  written  at  sites  where  a 
monitoring  program  is  established.  All 
of  the  criteria  must  be  met  at  a  site  in 
order  for  a  medical  monitoring  program 
to  be  established  at  that  site.  In  addition, 
lesouroes  must  be  available  to  initiate 
and  sustain  the  program. 


Phase  I 

Exposure  Criteria 

A.  There  should  be  evidence  of 
contaminant  levels  in  environmental 
media  that  would  suggest  the  high 
likelihood  of  environmental  exposure  to 
a  hazardous  substance  and  subsequent 
adverse  health  outcomes. 

The  National  Research  Council  (NRC) 
defines  exposure  as  "an  event  that 
occurs  when  there  is  contact  at  a 
boimdary  between  a  human  and  the 
environment  at  a  specific  contaminant 
concentration  for  a  specified  period  of 
time;  the  imits  to  express  exposiue  are 
concentration  multiplied  by  time" 
(NRC,  1991).  The  specific  contaminant 
concentration  and  period  of  time  will 
vary  for  different  chemicals  and 
different  media.  The  exposure  must  be 
to  a  hazardous  substance  as  defined 
under  CERCLA,  and  the  result  of  a 
release  from  a  CERCLA-covered  facility. 
A  release  from  a  CERCLA-covered 
facility  includes  those  events  that 
establish  an  open  pathway  of  exposure 
(i.e..  an  imfenced  area  vrith  high  soil 
contamination  could  be  considered  a 
"release")  or  allows  contaminants  to  go 
off-site  via  air,  siurface  water,  groimd 
water,  or  other  pathway.  The  primary 
criteria  for  medical  monitoring  should 
be  documented  evidence  of  exposure  of 
a  population  to  a  hazardous  substance 
in  the  environment.  An  exposure  will  be 
considered  to  be  at  a  sufficient  level  if 
there  is  dociunentation  of  an  increased 
opportunity  for  exposure  to  a  level  that 
meets  or  exceeds  some  health-based 
comparison  value  (such  as  Minimum 
Risk  Levels  (MRLs)  or  Reference  Doses 
(RfDs))  or  that  meets  or  exceeds  a  level 
reported  in  the  peer-reviewed  literature 
to  result  in  some  adverse  health  effect. 
Documentation  is  considered  sufficient 
if  it  is  from  an  exposure  assessment, 
environmental  exposure  modeling,  or 
sampling  from  a  general  area  (for 
example,  water  samples  from  an  aquifer 
or  a  town  water  supply).  Documentation 
of  individual  levels  of  exposure  is  not 
required.  In  cases  in  which  exposiues 
are  unknown  or  imdocumented, 
environmental  monitoring  is  a  more 
appropriate  initial  activity. 

B.  There  should  be  a  well-defined, 
identifiable  target  population  of  concern 
in  which  exposure  to  a  hazardous 
substance  at  a  sufficient  level  has 
occuiired. 

Initially,  the  target  population  of 
concern  will  be  defined  geographically 
on  the  basis  of  exposiu«.  In  addition,  all 
populations  considered  will  be  assessed 
for  the  presence  of  any  sub-population 
at  increased  risk  of  the  adverse  health 
effects  associated  with  the  exposures. 
An  example  of  a  subpopulation  at 


increased  risk  would  be  preschool 

children  in  an  area  with  known  lead 
exposures.  The  size  of  the  target 
population  of  concern  is  not  a  factor  in 
the  decision  for  monitoring.  In  areas 
where  biological  markers  of  exposure 
have  not  been  collected,  environmental 
sampling  can  be  used  to  estimate 
exposure  levels.  The  target  population 
of  concern  is  the  population  in  which 
there  is  documented  exposure  at  a 
sufficient  level  to  place  the  individuals 
in  that  population  at  significant 
increased  risk  for  developing  some 
specific  adverse  health  effect 

Outcome  Criteria 

A.  There  should  be  doctunented 
human  health  research  that 
demonstrates  a  scientific  basis  for  a 
reasonable  association  between  an 
exposure  to  a  hazardous  sxibstance  and 
a  specific  adverse  health  effect  (such  as 
an  illness  or  change  in  a  biological 
marker  of  effect). 

Previous  studies  on  human 
populations  must  demonstrate  a 
reasonable  association  between  a 
particular  exposure  and  an  adverse 
health  effect.  In  order  to  make  that 
inference,  consideration  should  be  given 
to  the  strength,  specificity,  and 
consistency  of  the  association  among 
the  identified  studies.  The  period  of 
exposiire  (including  the  timing  and 
duration  of  the  exposure)  and  its 
relationship  to  the  latency  period  for  the 
disease  or  illness  should  also  be 
examined  if  information  is  available. 
Consideration  should  be  given  to 
whether  the  association  has 
demonstrated  a  dose-response 
relationship  and  whether  the 
association  is  consistent  wdth  the 
existing  body  of  knowledge.  This 
information  could  include  a  variety  of 
occupational,  epidemiological,  or  other 
studies  involving  human  populations. 

B.  The  monitoring  should  oe  directed 
at  detecting  adverse  health  effects  that 
are  consistent  with  the  existing  body  of 
knowledge  and  amenable  to  prevention 
or  intervention  measures. 

The  monitoring  should  be  estabUshed 
for  specific  adverse  health  effects.  The 
specific  adverse  health  effect  being 
monitored  should  be  a  result  of  the 
possible  exposure  consistent  with  the 
existing  body  of  knowledge.  An  adverse 
health  effect  is  consistent  with  the 
existing  body  of  knowledge  if  it  has 
been  described  in  the  Uterature  as 
caused  by  that  agent  or  by  sinular 
agents,  taking  into  account  structure- 
activity  relations. 

In  addition,  the  adverse  health  effects 
(disease  process,  illness,  or  biomarkers 
of  effect)  should  be  such  that  early 
detection  and  treatment  or  intervention 
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interrupts  the  progress  to  s3rinptoinatic 
disease,  improves  the  prognosis  of  the 
disease,  improves  the  quality  of  life  of 
the  individual,  or  is  amenable  to 
priniary  prevention.  If  the  adverse 
health  effects  that  are  of  concern  in  an 
individual  or  in  a  community  are  not 
easily  detectable  and  not  medically 
treatable,  then  medical  monitoring 
would  not  be  beneficial  and  would  not 
be  an  appropriate  public  health  activity. 
An  easily  detectable  effect  is  one  that 
can  be  found  on  clinical  examination,  or 
through  the  use  of  simple,  diagnostic 
tests  in  an  outpatient  setting.  Also,  the 
test  procedures  must  be  acceptable  to 
the  patient  and  the  community.  The 
diagnostic  tests  must  be 
nonexperimental,  relatively  noninvasive 
(such  as  the  drawing  of  a  tube  of  blood 
for  laboratory  tests),  and  simple  to 
administer. 

Moaitoring  for  Evidence  ofQ>ntinning 
Expomire 

At  sites  with  exposure  in  the 
community,  the  monitoring  program 
might  include  biological  markers  of 
continuing  exposure.  For  example,  the 
Bunker  Hill  Superfund  site  has  had  lead 
screening  of  children  for  many  years. 
Those  sites  would  be  ones  in  which  the 
exposure  is  known  to  have  a  variety  of 
adverse  health  effects,  but  for  which  no 
tests  are  available  to  detect  those  effects 
at  a  time  when  intervention  could  affect 
the  course  of  the  disease  process.  In 
those  instances,  the  primary 
intervention  is  to  remove  the  individual 
from  the  exposure.  This  allows  the 
medical  monitoring  system  to 
recommend  referral  for  intervention 
prior  to  the  onset  of  detectable  adverse 
health  effects.  A  monitoring  system  that 
includes  biomarkers  of  continuing 
exposure  is  similar  to  medical 
siirveillance  of  hazardous  waste  workers 
where  changes  indicative  of  increasing 
or  continued  exposures  occur 
sufficiently  early  that  the  expostue  can 
be  ciulailed  and  the  risk  for  disease 
reduced  (Gochfeld  1990). 

Phase n 

General  Information 

Phase  n  of  the  program  is  carried  out 
by  ATSDR  with  assistance  fit)m  the 
community.  When  ATSDR  has 
determined  that  exposure  from  a  site 
has  met  the  exposure  and  outcome 
criteria,  a  site  panel  will  be  formed 
based  on  recommendations  from  the 
commimity  and  the  State  and/or  local 
health  departments  to  review  the  system 
criteria  and  to  assist  in  the  development 
of  a  site-specific  medical  monitoring 
plan.  The  site  panel  will  include 
representatives  from  AT^R,  the 


community.  State  or  local  health 
departments,  local  medical  societies, 
and  subject  experts  as  necessary.  The 
site  panel  will  function  in  much  the 
same  manner  as  the  Community 
Assistance  Panels  (CAPs)  that  are 
established  at  some  sites  during  the 
public  health  assessment  process.  The 
site  paqel  will  follow  the  established 
procedures  for  those  CAPs.  The  site 
panel  will  be  responsible  for  assessing 
the  available  commimity  health 
resources  and  determining  the 
feasibility  and  extent  of  the  screening 
program  for  the  community.  If  the  panel 
determines  that  a  screening  program  is 
feasible  in  the  commimity  and  ATSDR 
concurs  with  that  decision,  ATSDR  will 
develop  a  site-specific  monitoring  plan. 
That  plan  will  be  presented  to  the  site 
panel  for  review  and  concurrence.  After 
the  plan  has  been  developed  and  has 
imdergone  peer  review,  it  will  be 
presented  to  the  community  at  large  for 
their  input  prior  to  establishing  the 
program. 

System  Criteria 

A.  The  general  requirements  for  a 
medical  screening  program  should  be 
satisfied. 

The  monitoring  aspect  of  a  health 
surveillance  program  consists  of  the 
periodic  medical  testing  to  screen 
Individuals  who  are  at  increased  risk  of 
disease.  Monitoring  serves  to  identify 
those  individuals  with  an  unrecognized 
adverse  health  effect.  This  is  consistent 
with  the  definition  of  screening  as  "the 
presumptive  identification  of 
unrecognized  disease  or  defect  by  the 
apphcatlon  of  tests,  examinations,  or 
other  procedures  which  can  be  applied 
rapidly.  Screening  tests  sort  out 
apparently  well  persons  who  probably 
have  a  disease  from  those  who  probably 
do  not.  A  screening  test  is  not  intended 
to  be  diagnostic.  Persons  with  positive 
or  suspicious  findings  must  be  referred 
to  their  physicians  for  diagnosis  and 
necessary  treatment."  (Commission  on 
Chronic  Illness,  1957)  In  general,  the 
ability  to  predict  the  presence  or 
absence  of  disease  from  test  results 
depends  on  the  sensitivity  and 
specificity  of  the  test  and  the  prevalence 
of  the  disease  in  the  population  being 
tested.  The  higher  the  prevalence,  the 
more  likely  a  positive  test  indicates 
disease  (Mausner  &  Kramer,  1985).  In 
order  tot  a  screening  program  to  be  of 
public  health  benefit,  the  population 
being  screened  should  be  at  a 
significantly  high  risk  for  the 
undiagnosed  disease  (i.e.,  the  disease 
should  have  a  sufficiently  high 
prevalence  in  the  population). 

Given  that  definition,  there  are  certain 
requirements  for  screening  programs 


that  should  be  considered  when 
evaluating  a  possible  medical 
monitoring  program  for  a  site  (adopted 
irom  Mausner  &  Kramer,  1985).  Those 
requirements  are: 

•k  The  natural  history  of  the  disease 
process  should  be  understood 
sufficiently  for  screening. 

'*  The  early  detection  through 
screening  should  be  knovra  to  have  an 
impact  on  the  natural  history  of  that 
disease  process.  For  example,  the 
detection  of  breast  cancer  while  it  is 
localized  has  been  shown  to  increase 
the  ten-year  siuvival  rate.  For  that 
reason,  several  groups  have  made 
recommendations  for  the  early  detection 
of  breast  cancer  in  asymptomatic 
women.  Those  recommendations 
include  breast  self-examination,  breast 
physical  examination,  and 
mammography  (Mettlln  &  Dodd,  1991; 
Kelsey  &  Gammon,  1991). 

•k  There  should  be  an  accepted 
screening  test  that  meets  the 
requirements  for  validity,  rellabihty, 
estimates  of  yield,  sensitivity, 
specificity,  and  acceptable  cost.  The 
purpose  of  ATSDR-sponsored  medical 
monitoring  is  not  to  develop  new 
screening  tests.  The  medical  monitoring 
program  vhh  use  tests  that  have  been 
recommended  and  used  for  screening  in 
other  settings. 

The  U.S.  Preventive  Services  Task 
Force  has  established  criteria  for 
determining  the  effectiveness  of 
preventive  strategies  including 
screening  tests.  The  criteria  for 
effectiveness  of  a  screening  test  include 
the  efficacy  of  the  screening  test  and  the 
effectiveness  of  early  detection.  The 
Task  Force  used  efficacy  to  mean 
accuracy  and  reliability.  The  accuracy  is 
measured  using  four  indices:  sensitivity, 
specificity,  positive  predictive  value, 
and  negative  predictive  value  (see  table 
below  for  definitions).  A  test  vrith  poor  . 
sensitivity  will  result  in  a  large 
proportion  of  persons  with  disease 
being  told  they  are  free  of  disease  (false- 
negatives).  A  test  with  poor  specificity 
wiU  result  in  healthy  persons  being  told 
they  have  the  disease  (false-positives). 
There  may  be  serious  consequences  in 
the  use  of  screening  tests  with  poor 
sensitivity  and/or  specificity.  Persons 
with  false  negative  results  may  have 
delays  in  diagnosis  and  treatment.  False 
positive  results  can  result  in  follow-up 
testing  that  is  imcomfortable,  expensive 
and  potentially  harmful.  The  evaluation 
and  selection  of  a  screening  test  must 
include  a  determination  of  the 
likelihood  of  producing  false  positive 
results  (the  positive  predictive  value 
(PPV)).  The  PPV  changes  in  accordance 
with  the  prevalence  of  the  condition  in 
the  screened  population.  PPV  is  unlike 


sensitivity  and  specificity  in  that  it  is 
not  a  constant  characteristic  of  a 
screening  test.  If  the  condition  is 
sufficiently  rare  in  the  screened 
population,  even  tests  with  excellent 
sensitivity  and  spedficity  can  have  low 
PPV,  having  more  false  positive  results 
th^  true  positive  results. 


Another  important  aspect  in 
determining  the  efficacy  of  a  screening 
test  is  the  reliability  of  the  test.  The 
reliability  (reproducibility)  is  the  ability 
of  the  test  to  give  the  same  result  when 
it  is  repeated.  An  accurate  test  with  poor 
reliability  can  produce  results  that  vary 
widely  from  the  correct  value,  even 

Definition  of  Terms 


though  the  average  of  the  results 
approximates  the  true  value.  Poor 
reliability  may  be  due  to  either 
interobserver  variation  or  intraobserver 
variation  (U.S.  Preventive  Services  Task 
Force,  1989). 


Term 


Gohaitivity 

Specificity _ 

Positive  Predtotive  Value  .. 
Negative  Predictive  Value 


'Explanation  of  Symt>ols 


Positive  Test  ., 
Negative  Test , 


Definition 


Propoftion  of  persons  with  the  condHion  wtw 

test  positive. 
Proportion  of  persons  without  the  condKion 

wlx)  test  negative. 
Proportion  of  persons  with  positive  teat  wtto 

have  corxjition. 
Proportion  of  persons  with  negative  test  wtx) 

do  not  have  ttw  condttioa 


Condition  absent 


a 
c 


Formula* 


a 

d 
b^-d 

a 

d 
c-fd 


CondMon  present 


b 
d 


Legend:  a-tme  *;  b-false  -f ;  c-false  - ;  d-true  - . 


♦  The  screening  program  should  be 
one  that  is  feasible  and  acceptable  to 
individuals  and  the  community. 
Therefore,  plans  and  possible  screening 
tests  for  a  medical  monitoring  program 
vrill  be  presented  to  the  commimity  for 
input  prior  to  the  initiation  of  any 
recommended  program. 

B.  An  accepted  treatment, 
intervention,  or  both,  for  the  condition 
(outcome  or  marker  of  exposure)  must 
exist  and  a  referral  system  should  be  in 
place  prior  to  the  initiation  of  a  medical 
monitoring  program. 

There  should  be  established  criteria 
for  determining  who  should  receive 
referral  for  intervention  or  treatment. 
These  criteria  will  be  based  on  the 
selected  effect  being  screened  for  and 
the  screening  test  being  used.  Results 
will  be  evaluated  by  ATSDR 
longitudinally  and  cross-sectionally  to 
identify  changes  in  the  system  or 
screening  tools  that  require  follow-up 
(Gochfeld  1990).  A  referral  mechanism 
should  exist  so  that  those  who  are 
eUgible  for  the  intervention  can  be 
referred  to  a  quaUfied  healQi  care 
provider  for  further  diagnosis, 
treatment,  or  intervention.  The  referral 
must  bo  for  treatment  or  intervention 
that  is  standard  practice  and  not 
experimental  in  nature.  The  medical 
monitoring  (screening)  program  is  not 
responsible  for  the  cost  of  the  referral, 
the  intervention,  or  the  treatment  of 
individuals  participating  in  the 
program. 


JMI 


C.  The  logistics  of  the  system  must  be 
resolved  before  the  program  can  be 
initiated. 

After  medical  monitoring  has  been 
determined  to  be  appropriate  for  a  site, 
the  specifics  of  the  monitoring  system 
vrill  be  detailed  in  a  site-specific 
medical  monitoring  plan.  The  site  panel 
consisting  of  the  community  members, 
appropriate  health  officials,  and  subject 
experts  as  necessary  will  work  with 
ATSDR  to  develop  and  review  the  site- 
specific  medical  monitoring  plan.  The 
specifics  of  the  medical  monitoring 
system  recommended  can  vary  for  each 
site.  The  monitoring  plan  is  the  protocol 
for  the  specific  program  to  be  proposed 
in  a  community.  The  plan  will  outline 
the  target  community,  the  types  of 
outcomes  to  be  screened  for,  the 
participants  in  the  referral  system,  and 
the  program  reports.  The  plan  will 
include  a  review  of  the  latency  period 
for  the  outcomes  being  monitored  and 
the  duration  of  the  exposure  to  define 
the  period  of  time  that  the  program  will' 
operate  in  a  specific  site  population. 
TTie  target  population;  the  completeness 
with  which  the  exposed  population  can 
be  identified,  contacted,  and  followed; 
the  screening  tests;  and  the  selected 
health  outcomes  will  all  influence  the 
specifics  of  the  system.  Existing  medical 
facilities  and  persoimel  will  be  used 
when  possible. 

The  monitoring  plan  will  be 
submitted  for  peer  review  prior  to  its 
implementation  at  a  site,  llie  plan  for  a 
site  mighi  require  additional  review  by 
an  expert  panel  (ethicists,  NRC)  to 


evaluate  the  screening  tests 
recommended.  ATSDR's  Division  of 
Health  Studies  will  work  closely  with 
the  Division  of  Health  Education  to 
provide  professional  health  education 
when  needed  to  enhance  the  medical 
monitoring  program.  ^ 

Medical  monitoring  is  one  of  r 

ATSDR's  service  activities  and  is  not 
considered  to  be  a  research  tool.  The 
monitoring  activity  at  each  site  wrill  be 
routinely  evaluated  for  the  effectiveness 
of  the  screening  tests  in  place  and  the 
types  of  effects  being  detected.  Due  to 
confidentiahty  issues  in  dealing  with 
small  groups  of  people,  the  reporting 
from  the  system  will  consist  of  aimual 
reports  noting  the  number  of 
individuals  screened,  the  number  of 
referrals  made,  and  the  number  of 
conditions  diagnosed  in  the  referral 
system.  ATSDR  will  develop  a  list  that 
includes  information  on  the  types  of 
exposures  seen  in  the  conun unities  and 
the  types  of  screening  tests  that  were 
included  in  the  monitoring.  ATSDR  can 
provide  this  information  as  available  to 
the  site  panels  to  assist  them  in  deciding 
on  the  types  of  screening  tools  based  on 
what  has  been  used  in  other  areas. 

The  referral  system  will  consist  of  the 
review  of  the  screening  results  and  the 
referral  to  appropriate  health  care 
providers  or  referral  physicians.  The 
specific  mechanisms  for  determining 
who  needs  referral  and  for  selecting  the 
health  care  providers  in  the  referral  pool 
must  be  in  place  prior  to  the  initiation 
of  the  medical  monitoring.  Once  the 
participant  has  been  referred  to  the 
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referral  providers,  those  providers  will 
be  responsible  for  any  subsequent 
diagnosis,  treatment,  or  intervention. 

Smnmaiy  of  Medical  Monitoriiig 

Medical  monitoring  will  be 
considered  along  with  the  other  health 
follow-up  activities  to  be  recommended 
for  populations  around  specific  sites. 
The  Division  of  Health  Studies  will 
make  a  determination  on  whether  a  site 
meets  the  exposure  and  outcome  criteria 
for  medical  monitoring.  If  a  site  meets 
the  previously  discussed  criteria  and  is 
selected  for  further  consideration  of  a 
medical  monitoring  program,  ATSDR 
will  work  with  the  community  and 
other  appropriate  entities  in  designing 
the  specific  monitoring  and  referral 
system  for  that  site's  target  population. 
ATSDR  will  notify,  and  where 
appropriate,  work  with  the  state  health 
department  to  establish  the  program. 
The  Division  of  Health  Studies  will 
monitor  the  program  and  be  responsible 
for  the  oversight  on  the  annual  reports. 
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Centers  for  Disease  Control  and 
Prevention 

(AtmounoenMnt  562] 

Analytic  Studiss  to  Elaborate  the 
Impact  of  Rac*.  Ettinidty,  and 
Socioeconomic  Status  Upon  the  Heallh 
of  Minority  Populations 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1995 
funds  for  cooperative  agreements  to 
conduct  analytic  studies  to  elaborate  the 
impact  of  race,  ethnicity,  and 
socioeconomic  status  (SES)  upon  the 
health  of  minority  populations  in  the 
United  States.  Resoarch  sponsored  by 
this  announcement  will  focus  on  the 
performance  of  special  studies  and 
analyses  of  existing  data  to: 

1.  Identify  the  critical  features  of  SES 
which  determine  health,  delineate  the 
mechanisms  and  processes  >vhereby 
social  stratification  produces  disease, 
and  specify  the  psychological  and 
interpersonal  processes  that  can 
intensify  or  mitigate  the  effects  of  social 
structure  on  health  behaviors,  access  to 
care,  and  health  outcomes; 

2.  Explore  the  need  for  more  accurate 
descriptions  of  racial  and  ethnic  status 
to  monitor  the  differential  impact  of 
health  policy  changes  and  system 
reform  on  minority  subpopulations; 
and, 

3.  Increase  understanding  of  the 
impact  of  ethnicity  on  health  by 
identifying  the  ways  in  which  SES, 
cultural  factora,  and  racial/ethnic 
variables  and  discrimination  impact  on 
health  behaviors,  access  to  health  care, 
and  health  outcomes. 

The  "Disadvantaged  Minority  Health 
Improvement  Act  of  1990"  (Pub.L.  101- 
527)  which  established  the  Minority 
Health  Statistics  Grants  Program  and 
subsequent  reauthorizing  legislation 
contained  in  the  "Preventive  Health 
Amendments  of  1993"  (Pub.L.  103- 
183),  recognized  the  need  for  improved 
and  refined  data  to  monitor  and  focus 
on  the  differences  in  health  status 
between  and  among  minority 
populations. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000,"  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Surveillance  and  Data  Systems.  (For 
ordering  a  copy  of  "Healthy  People 
2000,"  see  the  section  "Where  to  Obtain 
Additional  Information.") 


Audiority 

This  program  is  authorized  imder 
section  30^m)  of  the  Public  Health 
Service  Act  [42  U.S.C  242k(m)]  as 
amended. 

Smoke*Free  Woriqilace 

The  PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke- free 
workplace  and  promote  the  non-use  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  faciUties 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Applications  may  be  submitted  by 
nonprofit  organizations  and  institutions, 
and  governments  and  their  agencies. 
Thus,  universities,  colleges,  research 
institutions,  hospitals,  other  public  and 
private  nonprofit  organizations,  State 
and  local  governments  or  their  bona  fide 
agents,  federally  recognized  Indian 
tribal  governments,  Indian  tribes  or 
Indian  tribal  organizations,  are  eligible 
to  apply. 

Availability  of  Funds 

Approximately  $500,000  will  be 
available  in  FY  1995  to  fund 
approximately  3  to  7  awards  ranging 
from  $50,000  to  $200,000.  It  is  expected 
that  the  average  award  will  be  $150,000. 
It  is  expected  that  the  awards  will  begin 
on  or  about  September  30, 1995,  and 
will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  up  to 
3  years.  Fimding  estimates  may  vary 
and  are  subject  to  change.  Applications 
requesting  funds  greater  than  an  upper 
limit  of  $250,000  total  costs  for  any  12- 
month  budget  period  will  be  returned  to 
the. applicant  without  review. 
Continuation  awards  within  the  project 
period  will  be  made  on  the  basis  of 
satisfactory  progress  and  the  availability 
of  funds- 
Purpose 

The  purpose  of  this  program 
annoimcement  is  to  support  special 
studies  and  analyses  that  will  elucidate 
the  impact  of  race/ethnidty  and  SES 
upon  the  health  of  minority  populations 
in  the  United  States. 

Research  priorities  for  race/ethnicity 
and  SES  have  been  divided  into  seveial 
categories.  Genetics  is  an  important 
variable;  however,  it  diverts  attention 
from  the  more  influential  social  and 
environmental  differences  which  have 
erroneously  been  attributed  as  race 
differences.  Implicit  in  these  priorities 
are  a  number  of  methodological  and 
analytical  issues,  such  as  finding  and 
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sampling  small  groups  as  well  as 
developing  new  statistical  techniques  to 
analyze  new  and  existing  data,  which 
need  to  be  addressed  in  order  to 
investigate  these  issues: 

Special  Studies 

•  Special  studies  of  minority 
population  to  examine  changes  in 
behavior,  wealth,  generational  (e.g., 
immigration);  historical  (e.g.,  political, 
social);  population  migration  (within 
the  United  States/in  and  out  of  the 
United  States):  family  structure,  and 
lengthening  life  span. 

•  Focused  stumes  on  rare  populations 
to  address  a  need  for  a  national  origin 
and  generational  research,  and 
supplemental  race  and  ethnic 
descriptors  in  addition  to  other 
identifiera  (e.g.,  the  concept  of 
underserved  populations  can  help  to 
eliminate  racial  lumping). 

•  Critical  synthesis  of  past  theoretical 
and  empirical  research  on  race  and 
ethnicity  and  SES. 

•  Studies  ofthe  impact  of  migration, 
acculturation,  and  other  processes  on 
the  health  status  of  minority  groups  and 
subgroups. 

•  Studies  of  the  appropriateness, 
reliability,  and  validity  of  health 
measures  for  particular  ethnic  groups, 
taking  into  consideration  values,  belief, 
and  externally-imposed  foctora  that 
need  to  be  addressed. 

•  Identify  and  define  the  intervening 
mechanisms  that  link  SES  with  health 
service  utilization  and  health  status. 

•  Identify  and  use  additional 
measures  of  SES  on  race  and  ethnicity 
classification — ^including  measures  of 
family  structure  and  living 
arrangements,  new  measures  of 
economic  status  (e.g.,  wealth,  per  capita 
income),  acculturation,  residence,  labor 
force  participation  (including  females), 
religion/spirituality,  alienation,  SES  in 
early  life. 

•  Conduct  comprehensive  studies  of 
stress  in  family,  residential,  and 
occupational  environments  including 
financial  strain  and  exposure  to 
discrimination. 

•  Studies  of  populations  currenUy  in 
transition. 

•  Study  the  use  of  alternative  health 
resources  which  supplant  traditional 
resources. 

•  Conduct  research  designed  to 
understand  and  improve  self-  reporting 
of  race  and  ethnicity,  including: 

— ^bow  minority  populations  self- 
identify  and  report  (cognitive  process, 
etc.), 
— effects  of  mixed  parentage,  and 
— effects  of  self-identification  or  self- 
reporting  of  persons  of  biracial  or 
multiracial  backgroimd. 


•  Test  the  reliability  of  race  and 
ethnic  information  on  vital  and  medical 
records  (self-reports  vs.  proxy  reports 
with  a  focus  on  mortality  statistics  and 
underreporting). 

•  Conduct  research  on  capturing 
racial  and  ethnic  information  via 
provider  records. 

•  Conduct  special  studies  and/or 
analyses  to  imderatand  the  health  of 
racial  and  ethnic  populations  where 
there  are  Icnown  data  gaps  including: 

— the  effisct  of  age,  gender,  generation, 

education,  birthplace,  on  health 

status; 
— social,  economic,  environmental 

(social  and  physical)  and 

psychological  factora  affecting  health 

status; 
— ^mental  health  and  stress; 
— sources  of  medical  care,  prevention 

care,  and  payment  mechanisms; 
^-cultural  factors  affecting  health  status 

(e.g.,  acculturation,  assimilation,  etc.); 

and 
— alternative  health  care  vs.  health 

status  outcome. 

•  Conduct  research  to  develop 
additional  or  enhanced  predictora  of 
health  status  that  can  explain  observed 
differences  between  race  and  ethnic 
populations,  including  SES  status 
measures  such  as: 

— generational  status 

— ^measiu^s  of  family  structiu«  and 

living  arrangements 
— ^wealth 

— per  capita  income 
— labor  force  participation  (including 

women) 
—SES  in  early  life 
— income  to  needs  comparisons 
— other  variables  such  as:  cultural, 

environmental,  and  societal. 

•  Develop  and  test  analytical 
approaches  to  better  understand  the 
relationship  between  race,  ethnicity, 
and  SES  as  they  pertain  to  or  affect 
health  outcomes. 

•  Studies  to  examine  the  relationship 
between  self  actualization,  self-esteem, 
social  support  and  health  status  or 
perceived  health  status  among  racial/ 
ethnic  groups. 

•  Studies  to  address  environmental 
equity  issues,  including  psycho/ social 
environments. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
imder  A.  (Recipient  Activities),  and 
CDC  will  be  responsible  for  the 
activities  listed  imder  B.  (CDC 
Activities). 


A.  Recipient  Activities 

Where  applicable  recipients  will 
involve  community-based  organizations, 
members  of  the  minority  population 
imder  study,  and  researchers  from 
universities  or  private  nonprofit 
organizations  throughout  the  research 
process.  Involvement  in  these  activities 
may  include  research  design, 
implementation,  analysis,  and 
dissemination  of  research  results.  The 
applicant  must  address  why  the 
involvement  of  any  of  the  above- 
referenced  groups  is  not  relevant  to  the 
proposed  project. 

In  addition,  all  recipients  are 
expected  to  determine  whether  their 
proposed  projects  meet  the  criteria  of 
the  Protection  of  Human  Subjects  (45 
CFR  Part  46)  requiring  review  by  an 
institutional  review  board  (IRB).  If  an 
IRB  review  is  required  and  the  applicant 
does  not  have  the  capacity  to  perform  an 
IRB  review,  the  applicant  is  strongly 
encouraged  to  enter  into  a  partnership 
with  imivereities  or  other  organizations 
with  the  capacity  to  conduct  an  IRB 
review. 

Each  recipient  will  address  the 
activities  in  one  or  both  of  the  following 
areas,  as  appropriate: 

1.  Special  studies  or  analyses 

a.  Identify  a  problem  or  population 
where  there  is  a  unique  opportunity  to 
conduct  analytic  studies  or  there  are 
gaps  in  existing  information  as 
identified  through  the  research 
literatiu«,  "Healthy  People  2000,"  and/ 
or  references  cited  in  the  "Where  to 
Obtain  Additional  Information"  section. 

b.  Identify  and  define  available 
sources  of  information  and  assistance 
for  performing  special  studies  or 
analyses  (e.g.,  NCHS  and  other  Federal 
organizations,  State/local  health 
departments,  imivereities,  survey 
research  organizations,  existing  Centers 
of  Excellence,  community-based 
organizations,  etc.). 

c.  Develop  the  research  design,  - 
implementation  and  analytic  plans  for 
the  conduct  of  special  studies  or 
analysis.  Applicants  should  consider 
the  professional  acceptabiUty  of  their 
methodologic  approach  (peer  review 
journals/statistical  standards,  etc.), 
specific  exp>ectations  of  methods  used, 
comparability  to  national  data  sources, 
and  generalizability  to  other  groups  or 
sub^ups. 

d.  Execute  the  planned  study. 

e.  Disseminate  research  findings  in 
pubUcations,  reports,  etc.,  and  within 
the  respective  community. 

B.  CDC  Activities 

1.  Assist  in  the  refinement  of  analytic 
and  research  plans. 
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2.  Make  available  other  infonnation 
and  technical  assistance  from 
govemment  sources,  as  appropriate. 

3.  Provide  liaison  with  other 
government  agencies,  as  appropriate. 

4.  Provide  technical  assistance  on 
individual  analytic  and  research 
projects,  including  those  conducted  by 
sub-grantees,  as  appropriate. 

Evaluation  Criteria 

Applications  will  undergo  an  initial 
peer  review  evaluation  according  to  the 
following  criteria: 

1.  The  likelihood  that  new  knowledge 
gained  will  subsequently  contribute  to 
improvement  of  the  ability  of  the 
scientific  community  to  identify  and 
meet  the  data  needs  of  the  future. 
Factors  to  be  considered  include: 
imiqueness  of  the  project  objectives  and 
their  consistency  with  program 
priorities;  and  the  generalizability  of  the 
project  findings.  (25  points) 

2.  Understanding  tne  technical  and 
substantive  issues  and  the  research 
priorities  the  project  proposes  to 
address;  clarity,  feasibiUty,  and 
practicaUty  of  the  goals  and  objectives 
of  the  project  as  well  as  the  plan  to  meet 
them.  (20  points) 

3.  Soundness,  practicality,  and 
feasibility  of  the  technical  approach  to 
the  work,  including  how  the  tasks  are  to 
be  carried  out,  anticipated  problems  and 
proposed  solutions;  conformance  with 
accepted  scientific  standards,  principles 
and  techniques;  and  the  feasibility  and 
appropriateness  of  the  proposed 
evaluation  plan  and  mechanism.  (20 
points) 

4.  Substantial  involvement  of 
commimity-based  organizations  and 
indigenous  populations  in  the  research 
project;  links  to  existing  research 
networks  and  infrastructures  at  the 
local.  State  and/or  national  level.  (20 
points) 

5.  Capabilities  of  the  proposed 
investigators,  including  qualifications, 
relevant  experience  in  the  content  and 
execution  of  the  proposed  project,  and 
adequacy  of  project  management  to  keep 
project  on  track  and  on  schedule.  (15 
points) 

A  second-level  program  review  will 
be  conducted  by  senior  Federal  staff  on 
appUcations  referred  from  the  initial 
review.  All  referred  applications  will  be 
evaluated  on  an  individual  basis 
according  to  the  criteria  below: 

1.  The  results  of  the  objective  review. 

2.  Balance  in  addressing  the  various 
racial  and  ethnic  groups  and  geographic 
areas. 

3.  Non-dupllcatlon  of  currently- 
supported  research  activities. 

4.  Generalizability  and  comparability 
of  research  results. 


5.  Match  with  available  technical 
assistance. 

6.  Impact  on  program  budget. 
Awards  will  be  made  based  on  merit 

and  priority  score  ranking  by  the  peer 
review,  program  review  by  senior 
Federal  staff,  and  the  availability  of 
funds. 

Executive  Order  12372  Review 

This  program  is  not  subject  to  the 
Executive  Oder  12372  review. 

Public  Heahh  System  Repoiting 
Requirements 

This  program  is  not  subject  to  the 
Public  Hmlth  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Niunber  is  93.283. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(0MB)  imder  the  Paperwork  Reduction 
Act.  •       . 

Human  Subjects 

If  the  proposed  project  involves 
research  on  hiunan  subjects,  the 
appUcant  must  comply  with  the 
Department  of  Health  and  Human 
Services'  Regulations,  45  CFR  Part  46, 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  Institutional  review 
committee.  In  addition  to  other 
applicable  committees,  Indian  Health 
Services  (IHS)  institutional  review 
committees  also  must  review  the  project 
if  any  component  of  IHS  will  be 
involved  or  will  support  the  research.  If 
any  American  Indian  community  is 
Involved,  its  tribal  govemment  must 
also  approve  that  portion  of  the  project 
applicable  to  it.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

Letters  of  Intent 

Although  it  is  not  a  prerequisite  to 
apply,  potential  applicants  are 
encouraged  to  submit  a  non-binding 
letter  of  intent  to  the  Grants 
Management  Officer  (whose  address  is 
given  in  the  section  titled  "Application 
Submission  and  Deadline").  It  should  be 
postmarked  on  or  before  August  15, 


1995.  The  letter  should  include  a  brief 
summary  of  the  research  proposal  and 
the  names  and  addresses  of  the 
principal  investigators.  This  letter  does 
not  influence  review  or  funding 
decisions.  Rather,  it  enables  CDC  to 
efiectively  plan  for  the  review. 

Application  Submission  and  Deadline 

The  original  and  five  copies  of  the 
application  PHS  form  398  (OMB 
Number  0925-0001)  or  PHS  form  5161- 
1  (OMB  Number  0937-0189)  must  be 
submitted  to  Henry  S.  Cassell,  m.  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road.  NE..  Room  300, 
Mallstop  E-16.  AUanta.  Georgia  30305, 
on  or  before  August  31,  1995.  (Note: 
local  governments  may  use  PHS  form 
5161-1;  however,  PHS  form  398  is 
preferred.  If  using  PHS  form  5161-1. 
submit  an  original  and  two  copies  to  the 
address  stated  above.) 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group. 

(Applicants  must  request  a  legibly 
dated  U.S.  Postal  Service  postmark  or 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.(a) 
or  l.(b)  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Where  to  Obtain  Additional 
Infonnation 

A  complete  program  description, 
information  on  appUcation  procedures, 
an  application  package  and  business 
management  assistance  may  be  obtained 
from:  David  Elswick,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE..  Room  300. 
Mallstop  E-13,  Atianta,  Georgia  30305. 
telephone  (404)842-6521. 

Programmatic  technical  assistance 
may  be  obtained  from  Audrey  L. 
Burwell.  Grants  Coordinator,  National 
Center  for  Health  Statistics.  Room  1100. 
6525  Belcrest  Road,  Hyattsville, 
Maryland  20782,  telephone  (301)436- 


70B2  (E-mail  address: 
AZB2aNCHlla.em.cdcgov). 

Please  refer  to  Announcement 
Number  562  when  requesting 
informatioD  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  "Healttiy  People  2000"  (Full 
R^iort;  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Rraort:  Stock  No.  017-001-00473-1) 
Tstaenoed  in  the  "Intioductian" 
tfuou^  the  Superintendent  of 
Doaiments,  Government  Printing 
Office,  Washingtoo.  DC  20402-0325. 
telephone  (202)512-1800. 

Mfonnation  reairding  dte  "Directory 
of  MiiMtity  Ha^  DaU  Resouroas  of  ttM 
Pahlic  Health  Service"  may  be  obtained 
from  an  iniormatian  speddist  at  the 
Office  of  Minority  Haalth  Resource 
Center,  P.O.  Box  3733,  Washington.  DC 
20013-7337.  telei^ione  1-000-  444- 
6472. 

■hifannatioa  legrirding  the  "1902 
NCVHS  Annual  Report  and  the  Minority 
Heahh  Statistics  (kants  Program 
Factaheet".  "Setting  a  Reeeardi  Agenda: 
GhaUaogss  for  the  KOnority  Heehh 
Statistics  Grants  Pic^pam".  and  "Race 
and  Etlmic  standards  Cor  Federal 
Statistics  and  Administrative 
Reporting"  may  be  obtained  from  Sara 
Lewis.  Program  Analyst.  National 
Center  for  Health  Statistics.  Room  1100. 
6525  Belcrest  Road.  Hyattsville, 
Maryland  20782.  telej^ione  (301)436- 
7062  (E-mail  address: 
SRDlWiICHl  la.em.cdcgov). 

Dated:  July  24. 1905. 
Ja8sphK.Caitv, 

Acting  AsBodate  Dindorfor  Management 
and  Opemtions.  Centers  for  DissaseXkintrol 
and  Prevention  (CDC). 
(PR  Doc  95-1S57S  Filed  7-27-95;  8:45  am] 
laijn  cone  4i«9-is-p 


National  Instttutss  of  Health 

llMting  of  the  National  Adviaory 
Council  for  Human  Genome  Reeearch 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Council  for  Human 
Genome  Research,  National  Center  for 
Human  Genome  Research,  September  11 
and  12, 1995,  Embassy  Suites  Chevy 
Chase  Pavilion,  Chevy  Chase  I  and  n, 
4300  MlUtary  Road  NW.,  Washington, 
DC. 

This  meeting  will  be  open  to  the 
public  on  Monday,  September  11,  bom 
8:30  a.m.  to  11:30  a.m.  to  discuss 
administrative  details  or  other  Issues 
relating  to  committee  activities. 
Atiendance  by  the  public  will  be  limited 
to  space  available. 


In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  5S2b(c)(6). 
Title  5.  U.S.C  and  sec.  10(d)  of  Pub.  L. 
S2-463,  the  meeting  will  be  cloeed  to 
the  public  on  Septunber  11  at  11:30 
ajn.  to  recess  ami  on  September  12  from 
8:30  a.m.  to  adjournment,  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  The 
applications  and  me  discussions  could 
reveal  coofldeatial  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  penonal  infonnation 
oanoeming  individuals  associated  writh 
appUoatiana,  the  diadoaure  (rf  which 
%irould  constitute  a  dearly  unwananted 
invasion  of  personal  privacy. 

Dr.  EUce  Jordan,  Dqmty  Director, 
National  Center  for  Human  Genome 
Reeeardi,  National  Institutes  of  Health. 
Buildhig  38A,  Room  60S,  Bethesda. 
Maiyland  20602,  (301)  406-0644,  %riU 
ftimish  the  meeting  agenda  roeten  of 
Cmnmittae  members  and  consultants, 
and  substantive  program  infonnatian 
upon  request  Individnals  vtbo  plan  to 
attmd  and  need  qiecial  aasiatance,  such 
as  siyi  l*ng"*fl»  intannetation  or  other 
reeson^le  annommoaations,  should 
contsct  Ms.  )ane  Adas,^l)  402-2205, 
two  weeks  in  advance  of  the  meeting. 

(Catalog  of  Padanl  Domastk  Assistmcs 
Pngrtm  Na  93.172,  Human  Genome 
Raaeaich.) 

DatMl:  July  24. 1995. 
Su— n  K.  FeMeian, 
Committee  Management  Officer.  NBi. 
[FR  Doc  95-18529  Filed  7-27-95;  8:45  am] 
eaisia  cooe  414S-S1-M 


National  Cenlar  for  Reeearch 
Reeouroee;  Notice  of  Meeting  of  the 
National  Advieory  Reeearch  Reeourcea 
Council  and  Ita  Subcommittee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Nationcd  Advisory  Research  Resources 
Council  (NARRC),  National  Center  for 
Research  Resoiuces  (NCRR),  at  the 
National  Institutes  of  Health.  This 
meeting  will  be  open  to  the  public  as 
indicated  below,  to  discuss  program 
planning;  program  accompl^hments; 
administrative  metiers  such  as  previous 
meeting  minutes;  the  report  of  the 
Director,  NCRR;  review  of  budget  and 
legislative  updates;  and  special  reports 
or  other  issues  relating  to  commlUee 
business.  Attendance  by  the  public  will 
be  limited  to  space  available. 

This  meeting  will  be  closed  to  the 
pubUc  as  indicated  below  in  accordance 
with  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  TiUe  5,  U.S.C. 
and  sec.  10(d)  of  Pub.  L.  92-463,  for  the 
review,  disciission  and  evaluation  of 
individual  grant  applications.  The 


applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  ss  patentable 
material,  and  personal  information 
concerning  indlvidxials  associated  with 
the  applications,  the  disdosuie  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Maursen  Mylander.  Public  AfEsin 
OfBcer.  NCRR.  National  Institutee  of 
Health.  1  Rockledge  Center.  Room  5146. 
6705  Rockledge  Drive.  MSC  7065. 
Bediesda.  Maryland  20892-7965,  (301) 
435-0888,  will  provide  a  summary  of 
meeting  and  a  roster  of  the  members 
upon  request  Other  information 
pertaining  to  the  meetings  can  be 
obtained  bom  the  Executive  Secretary 
indicsted.  Individuals  who  plan  to 
attmd  and  need  special  sssi stance,  such 
as  sign  language  interpretatim  or  other 
reasonable  aocommodstions.  shoidd 
amtact  the  Executive  Seaetaiy  in 
advance  of  the  meeting. 

Mum  of  Committee:  The  Suboonunittae  oo 
Pluming  of  tlM  National  Adviaory  ReieTch 
Reeouicos  CouDdL 

Executive  Secretary:  Louiaa  Ramm.  PIlD., 
Deputy  DiTBctor,  National  Caatar  tat 
Raaaarch  Raaouroea,  Building  12A,  Room 
4011,  Bethewla.  MD  20692,  Telephona:  (301) 
496-6023. 

Place  of  Meeting:  NatiCHial  InstitutM  of 
Haalth,  9000  Rockville  Pike.  ConlBrence 
Room  3B41,  Building  31B.  Bethesda, 
Maryland  20892. 

Open:  September  7. 7:30  ajn.-8:45  ajn. 

Name  of  Committee:  National  Adviaory 
Reaearch  Resources  Ckiimcil. 

I^ace  of  Meeting:  National  Institutes  of 
Health,  9000  Rockville  Pike,  Conference 
Room  10,  Building  31C,  Bethesda,  Maryland 
20892. 

Open:  September  7, 9  a.m.  until  recess. 

Closed:  September  8,  8  a.m.  until  9:30  a.m. 

Open:  September  8, 9:30  a.m.  until 
adioumment. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Laboratory  Animal 
Sciences  and  Primate  Research;  93.333, 
Clinical  Research;  93.337,  Biomedical 
Research  Support;  93.371,  Biomedical 
Research  Technology;  93.389,  Research 
Centera  in  Minority  Institutions;  93.198, 
Biological  Models  and  Materials  Research; 
93.167,  Research  Facilities  Improvement 
Program;  93.214  Extramural  Research 
Facilities  Construction  Projects,  National 
Institutes  of  Health.) 

Dated:  July  24, 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  95-18534  Filed  7-27-95;  8:45  ami 
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Nationai  Institute  of  General  Medical 
Sciences;  Meeting  of  the  National 
Advisory  General  Medical  Sciences 
Council 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  General  Medical 
Sciences  Council,  National  Institute  of 
General  Medical  Sciences,  National 
Institutes  of  Health,  on  September  18- 
19, 1995,  Building  31,  Conference  Room 
10,  Bethesda,  Maryland. 

This  meeting  will  be  open  to  the 
public  from  11  ajoa.  to  6  pjn.  on 
September  18,  and  from  8:30  ajn.  to 
10:30  a.m.  on  September  19,  for  the' 
discussion  of  program  policies  and 
issues,  opening  remarks,  report  of  the 
Acting  Director,  NIGMS,  and  other 
business  of  Coimcil.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4]  and  55^b(c)(6), 
Title  5,  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463.  the  meeting  will  be  closed  to 
the  public  on  September  18  from  8:30 
a.m.  to  11  a.m.,  and  on  September  19, 
from  10:30  a.m.  until  adjournment,  for 
the  review,  discussion,  and  evaluation 
of  individual  grant  applications.  The 
discussions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Ann  Dieffenbach,  Public 
Information  Officer,  National  Institute  of 
General  Medical  Sciences,  National 
Institutes  of  Health,  Natcher  Building, 
Room  3AS-43H,  Bethesda,  Maryland 
20892,  telephone:  301-496-7301,  FAX 
301-402-0224,  will  provide  a  summary 
of  the  meeting,  and  a  roster  of  Council 
members.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mrs.  Dieffenbach  in  advance  of 
the  meeting.  Dr.  W.  Sue  Shafer, 
Executive  Secretary,  NAGMS  Council, 
National  Institutes  of  Health,  Natcher 
Building,  Room  2AN-32C,  Bethesda, 
Maryland  20892,  telephone:  301-594- 
4499  will  provide  substantive  program 
information  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.821,  Biophysics  and 
Physiological  Sciences;  93.859, 
Phannacological  Sciences;  93.862,  Genetics 
Research:  93.863,  Cellular  and  Molecular 
Basis  of  Disease  Research;  93.880,  Minority 
Access  Research  Careers  [MARCl;  and 
93.375,  Minority  Biomedical  Research 
Support  (MBRS);  Special  Programs,  93.960. 


Dated:  July  24. 1995. 
Susan  K.  Feldman, 
Committee  \tanagement  Officer,  NIH. 
(PR  Doc.  95-18530  Filed  7-27-95;  8:45  am] 


BNJJNO  COOC  414e-01-M 


Meeting  of  ttte  National  Heart,  Lung, 
and  Blood  Advisory  Council 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  th* 
National  Heart,  Lung,  and  Blood 
Advisory  Council,  National  Heart.  Lung, 
and  Blood  Institute,  S^tember  14-15. 
1995,  National  Institutes  of  Health,  9000 
Rockville  Pike,  Buildiilg  31,  Conference 
Room  10,  Bethesda;  Maryland  20892. 

The  Council  meeting  will  be  open  to 
the  public  on  September  14  from  8:30 
a.m.  to  approximately  3:30  p.m.  for 
discussion  of  program  policies  and 
issues.  Attendance  by  the  public  is 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c](4)  and  552b(c](6), 
Title  5,  U.S.C.  sec.  10(d)  of  Pub.  L.  92- 
463,  the  Coimcil  meeting  wiU  be  closed 
to  the  public  from  approximately  3:30 
p.m.  to  recess  on  September  14  and 
bora  8:30  a.m.  to  adjournment  on 
September  15  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
disciissions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Terry  Long.  Chief, 
Communications  and  Public 
Information  Branch,  National  Heart, 
Limg,  and  Blood  Institute,  Building  31, 
Room  4A21,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892, 
(301)  49&-4236,  will  provide  a  simimary 
of  the  meetings  and  a  roster  of  the 
Council  members. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Dr.  Ronald  G.  Geller,  Executive 
Secretary,  National  Heart,  Lung,  and 
Blood  Advisory  Coimcil,  Rockledge 
Building  (RKL2),  Room  7100,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  (301)  435-0260,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837.  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 


Resources  Research,  National  Institutes  of 
Health) 

Dated:  July  24, 1995. 
Susan  K.  Feldman, 

Committee  Management  Officer,  National 
Institutes^  of  Health. 

IFR  Doc.  95-18532  Filed  7-27-95;  8:45  am] 
BHXINQ  CODE  4140-01-M 


National  Heart  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  thf 
Federal  Advisory  Committee  Act,  as 
amended  (5  U3-C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Heart, 
Lung,  and  Blood  Special  Einphasis 
Panel  (SEP)  meetings: 

Name  of  SEP:  Collaborative  Research      '♦»> 
Program  in  Bronchopulmonary  C^splasis 
(BPD).    . 

Date:  August  14-15, 1995. 

Time:  7:00  p.m. 

Place:  Holiday  Inn,  Bethesda,  Maryland. 

Contact  Person:  Anthony  M.  Coelho,  Jr.,  . 
Ph.D.,  Rockledge  11.  Room  7182,  6701 
Rockledge  Drive.  Bethesda,  Maryland  20892. 
(301)435-0277. 

Propose/AgBJida:To  review  and  evaluate 
grant  applications 

Name  of  SEP:  Insulin  in  Resistance 
Atherosclerosis  Study  (IRAS)  (Telephone 
Conference  Call). 

Date:  August  16, 1995. 

rime:  10:00  a.m. 

Place:  Rockledge  11,  Room  7178,  6701 
Rockledge  Drive,  Bethesda,  Maryland. 

Contact  Person:  David  M.  Monsees,  Ph.D.. 
Rockledge  U,  Room  7178,  6701  Rockledge 
Drive,  Bethesda,  Maryland  20892,  (301)  435- 
0270. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Tide 
5,  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
apphcations  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  fifteen  days  prior  to  the  meeting 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  grant  review 
cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 


Dated:  July  24, 1995. 
Susan  K.  Feldman. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  95-18536  Filed  7-27-95;  8:45  am] 
BM.LMQ  COOE  414041-M 


Nationai  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Meetings  of  ttw  Deafness  and 
Other  Communication  Disorders 
Programs  Advisory  Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  meetings  of  the  Eteafness 
and  Other  Communication  Disorders 
Programs  Advisory  Committee.  The 
meetings  are  open  to  the  public  and  will 
take  place  as  telephone  conference  calls 
originating  in  Room  400C,  6120 
Executive  Blvd.,  Rockville  MD  20852. 

Date:  September  5, 1995. 

rime:  12  pm  to  2  pm. 

Purpose/ Agenda:  To  discuss  future 
scientific  initiatives  in  the  areas  of  voice, 
speech,  and  language. 

Date:  September  6, 1995. 

Time:  12  pm  to  2  pm. 

Purpose/ Agenda:1o  discuss  future 
scientific  initiatives  in  the  areas  of  hearing, 
balance,  and  vestibular. 

Date:  September  8, 1995. 

Time:  12  pm  to  2  pm. 

Purpose/ Agenda:  To  discuss  future 
scientific  initiatives  in  the  areas  of  smell  and 
taste. 

Contact  Person:  Ralph  F.  Naunton,  M.D., 
Director,  Division  of  Human  Commimication, 
NIDCD/NIH.  6120  Executive  Blvd.  MSC 
7180,  Bethesda  MD  20892,  (301)  496-1804. 

Summaries  of  the  meetings  and 
rosters  of  the  members  may  be  obtained 
from  Eh-.  Naunton's  office.  For 
individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  please 
contact  Dr.  Naunton  prior  to  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Conmiunication 
Disorders) 

Dated:  July  24, 1995. 
Susan  K.  Feldman, 
Cbounittee  Management  Officer,  NIH. 
(FR  Doc.  95-18535  Filed  7-27-95;  8:45  am] 

BiLUNQ  COOE  4140-01-M 


Meeting  of  National  Advisory 
Environmental  Health  Sciences 
Council 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Environmental 
Health  Sciences  Council,  September  14— 
15, 1995.  Building  101  Conference 


Room.  South  Campus,  Research 
Triangle  Park,  North  Carolina. 

This  meeting  will  be  open  to  the 
public  on  September  14  from  9  a.m.  to 
approximately  3:30  p.m.  for  the  report 
of  the  Director,  NIEHS,  and  for 
discussion  of  the  NIEHS  budget, 
program  policies  and  issues,  recent 
legislation,  and  other  items  of  interest. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6}, 
Title  5,  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463,  the  meeting  will  be  closed  to 
the  public  on  September  14  bom 
approximately  3:30  p.m.  to  recess  and 
from  9  a.m.  to  adjournment  on 
September  15,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Kim  Whitcher,  Council  Secretary, 
NIEHS,  PO  Box  12233,  Research 
Triangle  Park.  N.C..  27709  (919-541- 
7723).  will  provide  summaries  of  the 
meeting  and  rosters  of  council  members. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Whitcher  in  advance  of  the 
meeting. 

Dr.  Anne  Sassaman,  Director  and 
Executive  Secretary,  Division  of 
Extramural  Research  and  Training, 
NIEHS.  PO  Box  12233,  Research 
Triangle  Park,  North  CaroUna  27709, 
(919)  541-7723,  will  furnish  substantive 
piogram  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Agents;  93.114,  Applied 
Toxicological  Research  and  Testing;  93.115, 
Biometry  and  Risk  EsUmaUon;  93.894, 
Resource  and  Manpower  Development, 
National  Institutes  of  Health) 

Dated:  July  24, 1995. 
Susan  K.  Feldman, 

Committee  Management  Officer,  National 
Institutes  of  Health. 
(FR  Doc.  95-18533  Filed  7-27-95;  8:45  am) 


MLUNO  COOE  4140-01-41 


National  Institute  of  Neurological 
Disorders  and  Stroke;  Meetings 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  meetings  of  the  National 
Institute  of  Neurological  Disorders  and 
Stroke  (NINDS). 


The  National  Advisory  Neurological 
Disorders  and  Stroke  Council  and  its 
subcommittee  meetings  will  be  open  to 
the  public  as  indicated  below. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

The  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
and  sec.  10(d)  of  Pub.  L.  92-463.  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Summaries  of  meetings,  rosters  of 
committee  members,  and  other 
information  pertaining  to  the  meetings 
can  be  obtained  from  the  Executive 
Secretary  or  the  Scientific  Review 
Administrator  indicated.  Individuals 
who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  the 
Executive  Secretary  listed  for  the 
meeting. 

Name  of  Committee:  The  Planning 
Subcommittee  of  the  National  Advisory 
Neurological  Disorders  and  Stroke  Council. 

Date:  September  20, 1995. 

Place:  National  Institutes  of  Health, 
Building  31,  Confiorence  Room  8A28, 9000 
Rockville  Pike,  Bethesda,  MD  20892. 

Closed:  1:30  p.m.-recess. 

Name  of  Committee:  National  Advisory 
Neurological  Disorders  and  Stroke  Council. 

Dates:  September  21-22, 1995. 

Place:  National  Institutes  of  Health, 
Building  31,  Conference  Room  10,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

Open:  September  21, 9  a.m.-approximately 
3  p.m. 

Agenda:  A  report  by  the  Director,  NINDS; 
a  report  by  the  Director,  Division  of 
Extraipural  Activities,  NINDS;  and  a 
presentation  by  a  NINDS  grantee. 

Closed:  September  21,  approximately  3 
p.m.-recess;  September  22,  8:30  a.m.- 
adjoumment. 

Executive  Secretary:  Constance  W.  Atwell, 
Ph.D.,  Director,  Division  of  Extramural 
Activities,  NINDS,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  Telephone: 
(301)  496-9248. 

The  following  meetings  will  be  totally 
closed  to  review  and  evaluate  grant 
applications. 

Name  of  Committee:  Neurological 
Disorders  Program  Project  Review  B 
Committee. 

Date:  October  11-13. 1995. 


JMI 
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Titxie:  October  11,  7:30  p.m.-r6ce8B; 
October  12, 8  a-m.-iecess;  OctobCT  13, 8 
■.m.-adioiiminent. 

Place:  Hampshiie  Hotel,  1310  New 
Hampshire  Avenue,  N.W.,  Washington,  DC 
20036. 

Contact  Person:  Dr.  Paul  Sheehy,  Scientific 
Review  Administrator,  National  Institutes  of 
Health,  Federal  Building.  Room  9C-10, 
Bethesda,  MD  20892.  (301)  496-9223. 

Miine  ofCommittae:  Neurological 
Disorders  Program  Project  Review  A 
Committee. 

Date:  October  25-27, 1995. 

Time:  October  25.  7:30  p.m.-recess; 
October  26,  8:30  a.m.-recess;  October  27, 
8:30  a.m.-edjounmient. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Dr.  Katharine  Woodbury, 
Scientific  Review  Administrator.  National 
Institutes  of  Health,  Fedwal  Building.  Room 
9C-14.  Bethesda,  MD  20892,  (301)  496-9223. 

Name  of  Committee:  Training  Grant  and 
Career  Development  Review  Committee. 

Date:  November  8-10, 1995. 

Time:  November  8, 9  a.m.-rece8s; 
November  9,  8:30  a.m. -recess:  November  10, 
8:30  a.m.-adjoumment 

Mace:  Hyatt  Islandia,  San  Diego's  Mission 
Bay,  1441  Quivira  Road,  San  Diego.  CA 
92109-7898. 

Contact  Person:  Dr.  Alfred  Gordon. 
Scientific  Review  Administrator,  National 
Institutes  of  Health,  Federal  Building,  Room 
90-14,  Bethesda,  MD  20892,  (301)  496-0223. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853.  Clinical  Research 
Related  to  Neurological  Disorders;  Na 
93.854,  Biological  Basis  Research  in  the 
Neurosdences) 

Dated:  July  24. 1995. 
SoMD  K.  Fekfanaii, 

Committee  Management  Officer,  National 
Institutes  of  Health. 

[PR  Doc  95-18531  Piled  7-27-95;  8:45  am] 
■LUMO  COM  4M*-01-M 


Division  of  Research  Grants;  Closed 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:To  review  individual 
grant  applications. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  August  8. 1995. 

Time:  4:00  p.m. 

Place:  NIH,  Rockledge  Q,  Room  4208, 
Telephone  Confierence. 

Contact  Person:  Dr.  Anita  Weinblatt, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4208,  Bethesda,  MD 
20892,  (301)  435-1224. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  August  10, 1995. 


Time:  2:30  p.m. 

Pface;  NIH.  Rockledge  n,  Room  4150, 
Telephone  Continence. 

Contact  Person:  Dr.  Marda  Litwadc, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4150,  Bethesda,  MD 
20892,(301)435-1719. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  August  14, 199S. 

Time:  IM)  p.m. 

Place:  NIH.  Rockledge  n.  Room  4200, 
Telephone  Conference. 

Contact  Person:  Dr.  Gilbert  Meier, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4200,  Bethesda,  MD 
20892.  (301)  435-1219. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  August  15. 1995. 

Tune:  10:00  a.m. 

Place:  NIH,  Rockledge  D.  Room  4150, 
Telephone  Conference. 

Contact  Person:  Dr.  Marcia  Litwadc. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4150,  Bethesda.  MD 
20892.  (301)  435-1719. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b{c)(4)  and  552(c)(6),  Title  5, 
U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  of  commercial 
property  such  as  patentable  material 
and  personal  infcmnation  concerning 
individuals  associated  with  the 
apphcations  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Tliis  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  grant  review 
cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333.  93.337.  93.393- 
93.396.  93.837-93.844,  93.846-93.878, 
93.892. 93.893,  National  Institutas  of  Health, 
HHS) 

Dated:  July  24. 1995. 
Susan  K.  Feldman, 
Conunittee  Management  Officer,  NIH. 
[FR  Doc.  95-18537  Filed  7-27-05;  8:45  am] 
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Prospective  Grant  of  Exclusive 
License:  IMouse  Monoclonal 
Antlt)odies  Spscific  for  Normal  Primate 
Tissue,  Malignant  Human  Cultured  Cell 
Lines  and  Human  Tumors 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTKM:  Notice. 

SUMMARY:  This  is  notice  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFK 
404.7(a)(l)(i)  that  the  National  Institutes 
of  Health  (NIH),  Department  of  Health 


and  Htunan  Services,  is  contemplating 
the  grant  of  an  exclusive  world-wide 
license  to  practice  the  inventions 
embodied  in  U.S.  Patent  5,242.813.  U.S. 
Patent  Applications  08/051,133  and  08/ 
363,203  and  corresponding  foreign 
patent  appUcations  entitled  "Mouse 
Monoclonal  Antibodies  Specific  For 
Normal  Primate  Tissue,  Malignant 
Human  Cultured  Cell  Lines  and  Human 
Tumors"  to  Pharmacia,  S.P.A.  of 
Milano,  Itlay.  The  patent  rights  in  these 
inventions  have  bmn  assigned  to  the 
United  States  of  America. 

The  prospective  exchisive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless 
within  sixty  (60)  days  from  the  date  of 
this  published  notice,  NIH  receives 
written  evidence  and  argument  that 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

The  present  invention  includes  three 
murine  monoclonal  antibodies  (MAb). 
Bl,  B3  and  B5.  These  antibodies  react 
strongly  with  the  Lewis  Y  blood  group 
antigen  on  many  hiunan  solid  tumors 
but  weakly  with  normal  human  tissues. 
MAb  B3  reacts  strongly  with  10%  of 
transitional  cell  carcinomas  of  the 
bladder,  75%  of  adenocarcinomas  of  the 
colon,  70%  of  adenocarcinomas  of  tlie 
lung,  65%  with  adenocarcinomas  of  the 
prostrate,  40%  of  squamous  cell 
carcinomas  of  the  lung  and  25%  of  large 
cell  carcinomas.  MAb  B3  reacts 
heterogeneously  with  70%  of  breast 
carcinomas.  Several  important 
characteristics  of  this  antilxKly  make  it 
an  ideal  candidate  for  further 
development:  (1)  Its  strong  and  uniform 
reactivity  with  many  human  solid 
carcinomas;  (2)  its  limited  reactivity 
with  normal  tissues;  (3)  its  expression 
on  both  human  and  monkey  tissues  will 
allow  for  predictive  preclinical 
toxicology  studies  in  monkeys. 
Additionally,  these  antibodies,  when 
incorporated  as  the  targeting  element  of 
an  immimotoxin.  have  been  shown  to 
allow  efficient  entry  of  toxin  agents  into 
cells.  These  antibodies  should  be  useful 
in  the  diagnosis  and  treatment  of  some 
forms  of  cancer. 

ADDRESSES:  Requests  for  copies  of  the 
patent  appUcations,  inquiries, 
comments  and  other  materials  relating 
to  the  contemplated  Ucenses  should  be 
directed  to:  I^phe  ICantor.  Ph.D., 
Technology  Licensing  Specialist,  Office 
of  Technology  Transfer,  National 
Institutes  of  Health.  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804.  Telephone:  (301) 


496-7735  ext.  247;  Facsimile:  (301) 
402-0220.  A  signed  Confidentiality 
Agreement  will  be  required  to  receive 
copies  of  the  patent  appUcations. 
AppUcations  for  a  Ucense  in  the  any 
field  of  use  filed  in  response  to  this 
notice  wiU  be  treated  as  objections  to 
the  grant  to  the  contemplated  licenses. 
Only  written  comments  and/or 
appUcations  for  a  Ucense  wliich  are 
received  by  NIH  on  or  before  September 
26, 1995  wdU  be  considered.  Comments 
and  objections  will  not  be  made 
available  for  pubUc  inspection  and,  to 
the  extent  permitted  by  law,  will  not  be 
subject  to  disclosiue  under  the  Freedom 
of  Information  Act,  5  U.S.C.  552. 

Dated:  July  17, 1995. 

Baibara  M.  McGarejr, 

Deputy  Director,  Office  of  Technology 
Transfer. 

[FR  Doc.  95-18528  Filed  7-27-95;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Doclwt  No.  FR-^778-N-47] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

summary:  This  Notice  identifies 
unutiUzed,  underutiUzed,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  David  Pollack,  room  7256, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone  (202) 
708-1234;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Tide  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATKM:  In 
accordance  with  56  FH  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended,  HUD  is 
publishing  this  Notice  to  identify         -, 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 


unutilized  and  underutilized  Imildings 
and  real  property  controUed  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  Deceml>er 
12. 1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
p.D.C). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  foUowing 
categories:  Suitable/available,  suitable/ 
imavailable,  stiitable/to  be  excess,  and 
imsuitable.  THe  properties  Usted  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
pro]>erty  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  faciUties  to 
assist  the  homeless. 

Properties  Usted  as  suitable/available 
will  b»e  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Judy  Breitman,  Division  of  Health 
FaciUties  Planning,  U.S.  I>ubUc  Health 
Service.  HHS,  room  17A-10,  5600 
Fishers  Lane,  Rockville,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-fi«e 
number.)  HHS  will  mail  to  the 
interested  provider  an  appUcation 
packet,  which  will  include  instructions 
for  completing  the  appUcation.  In  order 
to  maximize  &e  opportunity  to  utiUze  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  appUcations,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24, 1991). 

For  properties  Usted  as  suitable/to  be 
excess,  that  property  may,  if 
subusequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  appUcable 
law.  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  pubUsh  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  Usted  as  suitable/ 
imavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  wiU  not  be  available. 

Properties  Usted  as  imsuitable  wiU 
not  be  made  available  for  any  other 


purpose  for  20  days  frun  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitabiUty  should 
call  the  toU  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  David  Pollack  at  the 
address  Usted  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  shotdd  be  the  property  address 
(including  zip  code),  the  date  of 
pubUcation  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identffied  in  this 
Notice  (i.e.,  acreage,  floor  pl^,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  U.S.  Navy:  John  J. 
Kane,  Deputy  Division  Director,  Dept.  of 
Navy,  Real  Estate  Operations,  Naval 
FaciUties  Engineering  Command,  200 
StovaU  Street,  Alexandria,  VA  22332- 
2300;  (703)  325-0474;  (This  is  not  a  toU- 
free  number). 

Dated:  July  21, 1995. 

Jacquie  M .  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V,  Federal  Surplus  Property  Program 
Federal  Register  Report  for  07/2a/BS 

Unsuitable  Properties — Building  (by  State) 

Washington 

Bldg.  101 

Pacific  Northwest  Fleet  Recreation  and 

Education  Support  Center 
Pacific  Beach,  WA 
Landholding  Agency:  Navy     ' 
Property  Number:  779530001 
Status:  Excess 

Reason:  Extensive  deterioratioiL 
Bldg.  129 
Pacific  Northwest  Fleet  Recreation  and 

Education  Support  Center 
Pacific  Beach,  WA 
Landholding  Agency:  Navy 
Property  Number  779530002 
Status:  Excess 

Reason:  Extensive  deterioration. 
Bldg.  131 
Pacific  Northwest  Fleet  Recreation  and 

Education  Support  Center 
Pacific  Beach,  WA 
Landholding  Agency:  Navy 
Property  Number:  779530003 
Status:  Excess 

Reason:  Extensive  deterioration. 
Bldg.  136 
Pacific  Northwest  Fleet  Recreation  and 

Education  Support  Center 
Pacific  Beach,  WA 
Landholding  Agency:  Navy 
Property  Number  779530004 
Status:  Excess 
Reason:  Extensive  deterioration. 

(FR  Doc.  95-18412  Filed  7-27-95;  8:45  am] 
BILUNQ  CODE  4210-2S-M 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

(AZ-933-OS-6410-00-A130  «  A124;  AZA 
29196  A  AZA  29074] 

Arizona,  Conveyance  of  Federally- 
Owned  Mineral  Interests 

agency:  Bureau  of  Land  Management. 
ACTION;  Notice. 

SUMMARY:  Pursuant  to  section  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  1719),  the 
following  applications  to  purchase 
Feder^y-owned  mineral  interests  have 
been  received: 

(1)  Douglas  Land  Cmpaoy,  LX.C  (AZA 
29195) 

Gila  and  Salt  River  Meridian,  Arizona 

T.  3  N..  R.  5  W..  

Sec.  3.  lots  3-4,  SV4NWV4,  SWV.  EXCEPT 
CAP' 

Sec.  4.  lots  3-4,  SViNWV,,  SWVi; 

Sec  5,  lots  1-2,  SViNEV4; 

Sec.  8,  WM«,  SEV*  EXCEPT  CAP: 

Sec.  9.  NWV«,  S'/i  EXCEPT  CAP; 

Sec.  10,  W»/i.  EXCEPT  CAP; 

Sec.  15,  W'/i: 

Sec.  23,  NWV.. 
T.  3  N.,  R.  6  W., 

Sec.  3,  loU  1-2,  S>/tNEV4,  SEVt  (locatables 
only): 

Sec.  11,  EVi  (locatables  only). 
T.  4  N.,  R.  5  W., 

Sec.  3,  SWV4; 

doC*  Df  d  fit 

Sec  8,  WV4; 

oOC*  (If  Sllf 

Sec.  10,  WVi,  SBV4; 
Sec.  ll.SEV.; 
Sec.  12.  WVj; 
Sec.  13,  W»/«i; 
Sec.  14,  NEV4,  S%; 
Sec.  15,  N»A.  SWV4: 
Sec.  17,  E>/i; 
Sec.  22.  E^/i; 
Sec.  23,  N»/4,  SWV4; 
Sec  34,  W'/i. 
T.  6  N.,  R.  4  W., 
Sec  33.  NEVi,  except  West  1100  ft  thereof. 

Containing  8.243  acres,  more  or  less. 

(2)  W.J.  and  Betty  U  Wells  (AZA  29074) 
Gila  and  Salt  River  Meridian,  Arizona 

T.  16  N..  R.  1  E.. 

Sec.  7,  loU  4-14.  N>/iNEV4,  SEV4NE1/4. 
E>/iSEV4. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  mineral  interests 
described  above  will  be  segregated  from 
the  mining  and  the  mineral  leasing 
laws.  The  segregation  shall  terminate 
upon  issuance  of  a  patent,  upon  final 
rejection  of  the  application,  or  2  years 
from  the  publication  date,  whichever 
occurs  first. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Evelyn  Stob,  Land  Law  Examiner, 


Arizcma  State  Office,  PO  Box  16563. 
Phoenix.  AZ  85011-6563,  (602]  650- 
0518. 

Dated:  July  20. 1995. 
Mary  Jo  Yoas, 
Chief,  Lands  and  Minerals,  Operations 
Section. 

(PR  Doc  95-18507  Filed  7-27-95;  8:45  am] 
MLUNQ  COM  4310-)>-P 

pyrr-030-1430-01;  MTM  8233<q 
Proposed  Withdrawal;  Montana 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
19,764.74  acres  of  public  lands  in  aid  of 
legislation  and  for  protection  of  the 
unique  resources  within  the  Sweet 
Grass  Hills  Area  of  Critical 
Environmental  Concern  and  other 
adjoining  land  areas.  This  notice 
segregates  the  land  for  up  to  2  years 
from  location  and  entry  under  the 
mining  laws.  The  lands  will  remain 
open  to  mineral  leasing. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Binando,  BLM  Montana  State 
Office,  P.O.  Box  36800,  Billings, 
Montana  59107,  406-255-2935. 
SUPPt-EMENTARY  INFORMATION:  In  aid  of 
legislation,  I  have  approved  a  petition 
allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  for  a  period  of  2  years  the 
following  described  pubUc  lands  from 
location  and  entry  under  the  mining 
laws,  but  not  from  the  pubfic  land  laws 
or  mineral  leasing  laws,  subject  to  valid 
existing  rights: 

Prindpal  Mo'^'U^ 

T.  37  N.,  R.  1  E., 
Sec.  1,  lots  5  to  8,  inclusive; 
Sec.  2,  lote  5  and  6,  and  S>/i  SEV4: 
Sec.  11,  EV«jE»/!i; 

Sec.  12,  lots  1  to  8,  inclusive,  and  S*/^V^; 
Sec.  13,  lots  1  to  5.  Inclusive.  WViNEVi. 

NWV4,  NV1SWV4.  SEV4SWV4.  and 

WM1SEV4; 
Sec.  14.  lots  1  to  3,  inclusive,  NVi,  SWV4. 

and  N<>^SEV4: 
Sec  15,  EViEVi; 
Sec.  22.  EV1NEV4; 
Sec.  23.  lot  1.  EV.NEV4.  SWV4NEV4,  NWV4, 

S»/iSWV4,  and  SEV4; 
Sec.  24.  lote  1  to  4,  inclusive.  Vi'^/JE^h,  and 

W'/i: 
Sec.  25.  lots  1  to  10,  inclusive,  SWV4NEV4, 

S>/iNWV4,  N>/«iSWV4.  NWV«SEV4; 
Sec.  26.  EV.NEV4.  N'/iNWV4.  and  S>/i; 
Sec.  27.  NEV4NEV4.  SViNWV4.  NEV4SWV4. 

and  NWV4SEV4; 
Sec.  34.  NEV4NEV4; 

Sec.  35.  NEV4,  E»/«iNWV4,  and  SWV4NWV4. 
T.  36  N.,  R.  2  B., 


Sec  5.  lot  4; 

Sec  6.  lote  1  and  2,  and  SWV4NEV4; 
Sec  23,  Ei/^NEV4  and  NV>SEV4; 
Sec.  24,  SWV4NWV4  and  W>/iSWV4: 
Sec  25,  SEV4NEV4  and  EV1SEV4. 

T.  37  N.,  R.  2  E., 
Sec  5,  lot  8; 

Sec.  6,  lots  6,  7, 8, 9,  and  10; 
Sec  7,  lots  1  to  4,  inclusive,  and  EViSW\4; 
Sec  17,  W>ASWV4; 
Sec  18,  SWV4NEV4,  BV^EV4,  and 

NWV4SEV4; 
Sec  19,  lots  2, 3.  and  4,  NEV4NEV4. 

SEV4NWV4.  and  NEV4SWV4; 
Sec.  20  NWi/.NE'A  and  NV2NWV4; 
Sec  30,  lots  1  to  4,  inclusive.  S>/2NEV4. 

SEV4NWV4,  EV1SWV4.  and  SEV4; 
Sec  31,  lots  1,  2.  and  3.  NEV4.  EV1NWV4, 

NEV4SWV4,  and  NV>SEV4. 

T.  35  N.,  R.  3  E., 
Sec  3,  lot  4  and  SWV4NWV4; 
Sec.  4,  lots  1  and  2,  S^ANE^A. 

T.  36  N.,  R.  3  E., 
Sec.  7.  lot  2,  SWV4NEV4,  SEV4NWV4, 

E'/iSWV4,  and  NWV4SEV4; 
Sec.  9.  NEV4SWV4  and  SEV4SEV4; 
Sec  10,  SV1SWV4  and  SWVtSEVi; 
Sec  11,  NWV4SWV4; 

Sec.  15,  NWV4.  WV1SWV4,  and  SEV4SWVi: 
Sec  17,  lote  1  and  2,  EV^SWV4,  and  SE^A; 
Sec.  18.  lote  5. 6, 11,  and  12.  and 

NWV4NEV4; 
Sec  19,  lote  3  and  4.  E>/^WV4,  and 

SViSBV4; 
Sec  20  E>/4NEV4,  NWV4NEV4,  NEV4NWV4, 

W'/iiSWV4,  and  SEV4SWV4; 
Sec  21,  NEV4,  N>/iNWV4.  and  SV(SWV4; 
Sec  22  NWV4' 
Sec.  28!  W»/iNEVi,  EM«NWV4,  NWV4NWV4, 

and  SWV4SWV4; 
Sec.  29,  W'/iNEV..  W'/i.  and  SE'/.; 
Sec  30,  lote  1  and  2,  N»/«iNEV4.  SWV4NEV4. 

EV1NWV4.  and  SEV4SEV4; 
Sec  31.  lote  2  and  3.  NEV4NEV4,  and 

SWV4SEV4; 
Sec  32,  N\4NV.,  SEV4NEV4,  SWV4. 

WV1SEV4,  and  SEV4SEV4; 
Sec  33,  S'/iNEV4,  NViSE'A,  and  SB^ASEVi; 
Sec  34.  NWV4NEV4,  NV1NWV4,  and 

SWV4SWV4. 

T.  35  N.,  R.  4  E., 
Sec.  2,  lot  2,  SWV4NEV4,  E»/iiSWV4,  and 

NWV4SEV4. 
T.  36  N.,  R.  4  E., 
Sec.  1,  lote  1.  2.  and  3.  SV^NEV4.  and 

r4EV4SEV4; 
Sec.  9,  SEV4; 

Sec.  10,  lote  3  and  4,  and  E>/<>SW>/i; 
Sec  24,  lote  1  to  4,  inclusive.  NV1NEV4. 

SWV4NEV4,  and  NWV4NWV4; 
Sec.  25,  lote  1  to  6,  inclusive,  NEV4, 

SEV4NWV4,  and  N>/iSWV4: 
Sec.  26.  SEV4NEV4,  E»/<jSEV4.  and 

SWV4SEV«; 
Sec.  34,  E'/iNE'/i  and  SWV4NEV4; 
Sec.  35,  E»/^NEV4; 
Sec.  36,  lote  1,  2.  3.  and  5. 
T.  37  N.,  R.  4  E., 
Sec.  34,  N»/iNV«»  and  SWV4NEV4; 
Sec  35,  NWV4NWV4. 
T.  35  N.,  R.  5  E., 
Sec.  5.  lot  4.  SWV4NWV4,  and  NEV4SWV4: 
Sec  6,  lote  1,  2  and  5,  and  SWV4NEV4. 
T.  36  N.,  R.  5  E., 
Sec  3,  lot  1  and  NEV4SEV4: 
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Sec  4,  WM1SWV4; 

Sec.  5,  SWV4SWV«; 

Sec  6,  lot  6,  NEV4SWV4,  and  SEV4SEV4: 

Sec  7,  lot  1,  N>/J«4EV4,  and  NEV4NWV4; 

Sec  8,  E%NEV4,  NWV4NEV4,  and 

W>/iNWV4; 
Sec  9,  NWV4NWV4; 
Sec  14,  S»/»SWy4; 
Sec  18,  N»/iNEV4; 
Sec  19.  lots  1  to  9,  inclusive,  NV«tNEV4, 

NEV4NWV4,  SEV4SWV4,  and  SWV4SBV4; 
Sec  20  lote  1  to  5,  inclusive,  H^h, 

NViSEV4: 
Sec  21,  NViNMi,  SEy4NEV4,  NViSWVi,  and 

SEV4SBV4; 
Sec  22.  WViNWV4.  and  EViSEV4; 
Sec  23,  W>/iNEV4,  SEV4NEV4,  NEV4NWy4. 

S^/iSWV4.  and  SWV4SEV4; 
Sec.  26.  NWV4NWV4; 
Sec  27.  W>/jW»/i,  SEV4SWV4.  and 

SWV4SEV4; 
Sec  28,  SEV4NEV4  and  SEVi; 
Sec  29,  lote  1  to  5,  inclusive,  lote  7  to  10, 

inclusive,  SWV4NWV4,  NViSWV.,  and 

SWV4SWV4; 
Sec  30,  lote  1  to  4,  inclusive,  EV^,  and 

E»/iWV2; 
Sec.  31,  lote  1  to  4,  inclusive,  MS  3418, 

E'/i.  NEV4NWV«,  and  SEV4SWV4; 
Sec.  32.  lote  1  to  5,  inclusive,  EV^iNEVi, . 

SWV4NEV4; 
Sec.  34,  NViNEV4. 
T.  37  N.,  R.  5  E., 
Sec.  29,  SEV4SEV4: 
Sec.  30,  SEV4SWV4. 
The  areas  described  aggregate 
approximately  19,764.74  acres  in  Toole  and 
Liberty  Counties,  Montana. 

The  purpose  of  the  proposed 
withdrawal  is  to  preserve  the  status  quo 
for  the  above  described  public  lands, 
which  are  either  located  within  or 
border  the  Sweet  Grass  Hills  Area  of 
Critical  Environmental  Concern.  The 
specific  objective  of  this  proposal  is  to 
protect  hi{^  value  potential  habitat  for 
reintroduction  of  endangered  peregrine 
falcons,  areas  of  traditional  religious 
importance  to  Native  Americans, 
aquifers  that  currently  provide  the  only 
potable  water  in  the  area,  and  seasonally 
important  elk  and  de^r  habitat,  pending 
consideration  of  proposed  withdrawal 
legislation  introduced  into  the  104th 
Congress,  1st  Session.  This  legislation 
would,  among  other  things,  protect  the 
above  described  lands  and  associated 
resource  values  from  the  location  of  new 
mining  cledms. 

A  withdrawal  application,  when  filed, 
will  be  processed  in  accordance  with 
the  regulations  set  forth  in  43  CFR  part 
2300. 

For  a  period  of  2  years  from  the  date 
of  publicadon  of  this  notice  in  the 
Federal  Register,  the  above  described 
public  lands  will  be  segregated 
temporarily  from  location  and  entry 
under  the  United  States  mining  laws, 
subject  to  valid  existing  rights,  unless 
the  application  is  denied  or  canceled  or 


the  withdrawal  is  approved  prior  to  the 
end  of  the  segregation  period. 

The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  those  that  are  currently  permitted, 
including  but  not  limited  to  the 
collection  of  mineral  data  necessary  to 
determine  the  vafidity  of  existing 
mining  claims,  maintenance  of  existing 
communication  sites,  acceptance  of 
applications  for  new  communication 
sites  on  East  Butte,  and  activities  which 
will  not  disturb  the  surface  (such  as 
hunting,  hiking,  camping,  Native 
American  religious  practices,  water 
sampling,  and  vegetation  inventories). 
The  existing  road  closure  that  is  in 
effect  for  the  Sweet  Grass  Hills  will  not 
be  continued.  Limited  motorized  use  is 
available  by  permit  only  to  Uvestock 
ranchers  with  leases  and  selected  State 
and  Federal  government  activities. 
Exploration  and  development  on 
existing  oil  and  gas  leases,  minor  forest 
product  sales,  such  as  post  and  pole 
sales,  livestock  grazing  on  existing 
leases,  and  maintenance  and  repair  of 
livestock  facilities  are  allowed. 
Applications  will  also  be  accepted  for 
supporting  rights-of-way  for  local 
ranching  and  domestic  needs. 

Dated:  July  24, 1995. 
Bob  Annstrongi 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  95-18509  Filed  7-27-95;  8:45  am] 

SILUNQ  CODE  4310-ON-P 


Minerals  Management  Service 

Outer  Continental  Shelf,  Central  Quit  of 
Mexico,  Oil  and  Qas  Lease  Sale  152— 
Extension 

agency:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  to  extend  post-sale 

evaluation  period  for  Central  Gulf  of 

Mexico  Lease  Sale  142. 

SUMMARY:  This  notice  extends  by  14 
days,  the  post-sale  evaluation  period  for 
Central  Gulf  of  Mexico  Lease  Sale  152. 
The  lease  notice  was  published  in  the 
Federal  Register  on  April  7, 1995  (60  FR 
17797).  The  Minerals  Management 
Service  (MMS)  will  complete  evaluating 
all  the  bids  received  in  this  sale  by 
August  22, 1995.  On  May  10, 1995,  a 
record  rainfall  severely  flooded  the  New 
Orleans  area.  The  post-sale  bid 
evaluation  process  has  experienced 
delays  because  of  water  damage  to  the 
Gulf  of  Mexico  regional  office.  MMS 
needs  this  extension  to  properly 
evaluate  the  bids  received. 
DATES:  The  post-sale  evaluation  period 
ends  on  August  22, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 


John  Mirabella  or  Kumkum  Ray, 
Engineering  and  Standards  Branch, 
telephone  (703)  787-1600. 

Dated:  July  21, 1995. 

Richard  J.  Glynn, 

Associate  Director  for  (^hore  Minerals 
Management  (Acting). 

(FR  Doc.  95-18508  Filed  7-27-95;  8:45  am] 
BILLMO  CODE  431  e-MR-M 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division 

Minimum  Wagee  for  Federal  and 
Federally  Assisted  Construction; 
Qenerai  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  apphcable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  fi^m  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  locahties  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amendSd, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1 , 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  hinge  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
TninimiiTn  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
locahties  described  therein. 

Good  cause  is  hereby  found  for  not 
utiUzing  notice  and  pubUc  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
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volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department 
Fiuther  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  House  Division,  Division  of 
Wage  Determinations.  200  Constitution 
Avenue  NW.,  Room  S-3014, 
Washington,  DC  20210. 

New  General  Wage  Detenninatioii 
Decisions 

The  number  of  the  decisions  added  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  are  listed  by 
Volume  and  State: 

Volume  IV 

Illinois 
IL950O48  (Jul.  28. 1995) 

Volume  VI 

Idaho 

ID950013  (Jul.  28, 1995) 
Idaho 

ID950014  Qui.  28, 1995) 

Modifications  to  General  Wage 
Determination  Decisions 

The  nmnber  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 


Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  York 

NY95O008  (Feb.  10, 1995) 
.  NY950009  (Feb.  10, 1995) 

NY950012  (Feb.  10. 1995) 

NY950020  (Feb.  10, 1995) 

NY950031  (Feb.  10, 1995) 

NY9S0037  (Feb.  10. 1995) 

Volume  n 

District  of  Columbia 

DC950001  (Feb.  10. 1995) 
Maryland 

MD950010  (Feb.  10. 1995) 

MD950035  (Feb.  10. 1995) 

MD950043  (Feb.  10. 1995) 

MD950048  (Feb.  10. 1995) 
Pennsylvania 

PA950014  (Feb.  10. 1995) 
Virginia 

VA950104  (Feb.  10, 1995) 

VA950105  (Feb.  10, 1995) 
West  Virginia 

WV950002  (Feb.  10. 1995) 

WV950008  (Feb.  10, 1995) 

Volume  m 

Florida 

FL950001  (Feb.  10. 1995) 

FL950009  (Feb.  10. 1995) 
Tennessee 

TN950001  (Feb.  10. 1995) 

TN950005  (Feb.  10. 1995) 

Volume  IV 
None 
Vbiuine  V 

Arkansas 

AR950001  (Feb.  10, 1995) 

AR950008  (Feb.  10, 1995) 
Iowa 

IA950003  (Feb.  10, 1995) 

IA950004  (Feb.  10, 1995) 

IA950005  (Feb.  10, 1995) 

IA950013  (Feb.  10, 1995) 
Kansas 

KS950012  (Feb.  10, 1995) 
Missouri 

MO950001  (Feb.  10. 1995) 
New  Mexico 

NM950001  (Feb.  10. 1995) 

NM95O0O5  (Feb.  10, 1995) 
Oklahoma 

OK950013  (Feb.  10. 1995) 

OK950016  (Feb.  10, 1995) 

OK950017  (Feb.  10. 1995) 

OK950024  (Feb.  10, 1995) 
Texas 

TX950001  (Feb.  10. 1995) 

TX950003  (Feb.  10. 1995) 

TX950005  (Feb.  10. 1995) 

Volume  VI 

California 

CA950002  (Feb.  10. 1995) 
Colorado 

CO95O024  (Feb.  10. 1995) 
Idaho 

ID950004  (Feb.  10. 1995) 


ID950005  (Feb.  10, 1995) 
Nevada 

NV950001  (Feb.  10, 1995) 

NV950002  (Feb.  10, 1995) 

NV95000S  (Feb.  10. 1995) 

NV9S0006  (Feb.  10. 1995) 

NV950007  (Feb.  10. 1995) 
Oregon 

OR950001  (Fab.  10, 1995) 
Utah 

UT950001  (Feb.  10, 1995) 

UT9500O4  (Feb.  10, 1995) 

UT950007  (Feb.  10, 1995) 

UT950034  (Feb.  10, 1995) 
Washington 

WA950001  (Feb.  10, 1995) 

WA950002  (Beb.  10, 1995) 

WA950003  (Feb.  10, 1995) 

WA950005  (Feb.  10, 1995) 

WA950007  (Feb.  10, 1995) 

WA950008  (Feb.  10, 1995) 

WA950011  (Feb.  10, 1995) 

WA950013  (Feb.  10. 1995) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
imder  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  C>ovemment  Printing  Office 
(GPO)  docimient  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  SO 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  coimtiy. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  Systems  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volimie.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Wastiington,  DC  this  21st  day  of 
July  1995. 
Alan  L.  Moob, 

Director.  Division  of  Wage  Determinations. 
IFR  Doc.  95-18406  Filed  7-27-95;  8:45  am] 
Ba.LMQ  CODE  4S1»-27-M 


NATIONAL  FOUNOATKM  ON  THE 
ARTS  AND  THE  HUMANmES 

llaadna  of  HumanMaa  Panel 

AOPICY;  National  Endowment  for  the 
Humanitiaa. 

action:  Notioe  of  meeting. 


NUCLEAR  REOULATORY 


r:  Pumiant  to  the  provisions  of 
die  Federal  Advlsocy  Committee  Act 
(PuUic  Law  02-463,  as  amended), 
notioe  is  heraby  given  that  die  following 
meettng  of  the  Himianities  Panel  will  be 
ImU  It  die  Old  Post  Office.  1100 
Pennsyhrania  Avenue,  NW., 
Weshingtnn.  DC  20S06. 

KM  nMTNBt  MFOmiATIOII  OONT/kCT: 
David  C.  Fisher.  Advisory  Committee 
Managemmt  Officer.  Natiooal 
Endowment  bx  the  Humanitiea, 
Washii^ton.  DC  20506;  telnphooe  (202) 
606-8322.  Heaiing-impaired  individuab 
are  advised  that  infumadon  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDO  terminal  on  (202) 
606-8282. 

WPPLBtBITUn  MFOmiATION:  The 
piopoeed  meeting  is  far  the  purpose  of 
panel  rsview.  discussion,  emuadon 
and  recommendation  on  applications 
fcv  finsnrial  sssistanoe  under  the 
National  Foundation  on  the  Aits  the 
Humanities  Act  of  1065,  as  amended, 
tnrliirfiiig  discussim  of  infonnatioa 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  propcwed 
meeting  will  consider  information  that 
is  lUwly  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential:  or  (2)  informatian  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19, 1993, 1  have  determined 
that  this  meeting  will  be  closed  to  the 
pubUc  pursuant  to  subsections  (c)(4), 
and  (6)  of  section  552b  of  Title  5,  United 
SUtes  Code.. 

1.  Date:  August  24-25, 1995. 

Time:  9:00  a.m.  to  5:30  p.m. 

Room:  M-07. 

Profftim:  This  meeting  will  review 
appUcations  submitted  to  Humanities 
rejects  in  Libraries  and  Archives 
program  diuing  the  July  15,  1995 
deadline,  submitted  to  the  Division  of 
Public  Programs,  for  projects  begiiming 
after  December  1, 1995. 
David  C  Fisher, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  95-18580  Filed  7-27-95;  8:45  am] 
BIUMQ  COOS  753e-01-M 


[Docket  Nee.  STN  60-406  and  STN  80-467] 


BraMwood  SMfoiif  UnHa  1  and  2; 


rWKMa^  Of  ISO  oignniBani  anpaoi 

The  U.S.  Nuclear  Rsgulatory 
Commissian  (the  Commission)  is 
considering  issuance  of  an  exemptton 
from  oartain  requiramsnts  of  its 
regulations  to  Facility  Operating  License 
Noa.  NPF-72  and  NPF-77,  issued  to 
Commonwealth  EdisoD  Company 
(ComEd,  the  licensee),  far  operating  of 
Biaidwood  Staticm.  Udts  1  snd  2, 
located  in  Will  County.  Illinois. 

Identification  o/the  Propoeed  Action 

Hie  proposed  actimi  is  in  aonordanoe 
with  dks  Uoansee's  application  for  an 
exemption  from  certain  rs({uiraments  of 
10  CFR  73.55.  "Requirements  far 
Miysical  Protection  of  Licensed 
Activities  in  Nudeer  Power  Reactors 
Against  Radiological  SiAwtags."  The 
requested  exemption  would  allow  the 
implementaticm  of  a  hand  geometry 
biometric  system  of  site  access  control 
in  con|unction  %irith  photograph 
identification  badges,  and  would  aUow 
the  badges  to  be  taken  (^^te. 

The  Need  fi>r  the  Proposed  Action 

Pursuant  to  10  CFR  73.55(a),  the 
licensee  is  required  to  establish  and 
maintain  an  oosite  physical  protection 
system  and  security  organization. 

In  10  CFR  73.55(d),  "Access 
Requirements,"  it  specffies  in  part  that 
"The  licensee  shall  control  all  points  of 
persoimel  and  vehicle  access  into  a 
protected  area."  In  10  CFR  73.55(d)(5), 
it  specifies  in  part  that  "A  numbered 
picture  badge  identification  system  shall 
be  used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escort."  It  further  indicates  that 
an  individual  not  employed  by  the 
licensee  (e.g.,  contractors)  may  be 
authorized  access  to  protected  areas 
without  an  escort  provided  the 
individual,  "receives  a  picture  badge 
upon  entrance  into  the  protected  area 
which  must  be  retiuned  upon  exit  from 
the  protected  area." 

Currently,  imescorted  access  for  both 
employee  and  contractor  persoimel  into 
the  Braidwood  Station,  Units  1  and  2,  is 
controlled  through  the  use  of  pictiue 
badges.  Positive  identification  of 
personnel  who  are  authorized  and 
request  access  into  the  protected  area  is 
established  by  security  personnel 
making  a  visual  comparison  of  the 


individual  requesting  access  and  that 
individual's  picture  badse.  The  picture 
hedges  are  issued,  stored,  snd  retrieved 
at  tha  entrance/exit  location  to  the 
protected  area.  In  accordance  with  10 
CFR  73.55(dKS).  contractor  peraonnd 
are  not  allovred  to  take  their  picture 
hedges  off  site.  In  addition,  in 
aocMdanos  writh  the  plant's  physical 
security  plan,  the  licensee's  employees 
are  also  not  allowed  to  take  their  picture 
hedges  off  site.  The  licensee  {nopoees  to 
implement  an  alternative  uneeonted 
socess  control  system  which  would 
»lifn<n«t>  the  need  to  issue  and  retrieve 
picture  badoee  at  the  entrance/exit 
uication  to  me  protected  area.  The 
proposal  would  also  allow  contract<»s 
who  have  unescorted  access  to  keep 
their  picture  badaes  in  their  possession 
v/hiea  departing  me  Braidwood  site.  In 
addition,  the  site  seonity  plans  will  be   ^ 
revised  to  allow  implementatioii  of  the 
hand  gemnetry  system  and  to  allow 
employees  and  contractors  with 
unescorted  access  to  keq>  th^  picture 
badges  in  their  poeseasion  when  leeving 
the  Braidwood  site. 

BnvironmentiU  Impacts  of  the  Propoeed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action.  In 
addition  to  their  picture  badges,  all 
individuals  with  auth<»ized  unescorted 
access  will  have  the  physical 
charactwistics  of  theb  hand  (hand 

Kometry)  registered  with  their  picture 
dge  numbor  in  a  computerized  access 
control  system.  Therefore,  ail  authorized 
individuals  must  not  only  have  their 
picture  badges  to  gain  access  into  the 
protected  area,  but  must  also  have  their 
hand  geometry  confirmed. 

All  other  access  processes,  including 
search  function  capability  and  access 
revocation,  will  remain  the  same.  A 
security  officer  responsible  for  access 
control  will  continue  to  be  positioned 
within  a  bullet-resistant  structure.  The 
proposed  system  is  only  for  individuals 
with  authorized  unescorted  access  and 
will  not  be  used  for  individuals 
requiring  escorts. 

The  underlying  purpose  for  requiring 
that  individuals  not  employed  by  the 
licensee  must  receive  and  retiun  their 
picture  badges  at  the  entrance/exit  is  to 
provide  reasonable  assurance  that  the 
access  badges  could  not  be 
compromised  or  stolen  with  a  resulting 
risk  that  an  imauthorized  individual 
could  potentially  enter  the  protected 
area.  Although  the  proposed  exemption 
will  allow  individuals  to  take  their 
picture  badges  off  site,  the  proposed 
measures  require  not  only  tiiat  the 
picture  badge  be  provided  for  access  to 
the  protected  area,  but  also  that 
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verification  of  the  hand  geometry 
registered  with  the  badge  be  performed 
as  discussed  above.  Thus,  Ae  proposed 
system  provides  an  identity  verification 
process  that  is  equivalent  to  the  existing 
process. 

Accordingly,  the  Commission 
concludes  that  the  exemption  to  allow 
individuals  not  employed  by  the 
licensee  to  take  their  picture  badges  off 
site  will  not  result  in  an  increase  in  the 
risk  that  an  imauthorized  individual 
could  potenti^y  enter  the  protected 
area.  Consequently,  the  Commission 
concludes  that  there  are  no  significant 
radiological  impacts  associate  with  the 
proposed  action. 

The  proposed  exemption  does  not 
afiect  apuradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  enviromnental  impacts 
associated  with  the  proposed  action. 

AHematJves  to  the  Proposed  Actibn 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  The  principal  alternative 
to  the  proposed  action  would  be  to  deny 
the  requested  action.  Denial  of  the 
requested  action  would  not  significantly 
enhance  the  environment  in  that  the 
proposed  action  will  result  in  a  process 
that  is  equivalent  to  the  existing 
identification  verification  process. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Braidwood  Station. 
Units  1  and  2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  July  19. 1995,  the  stafier  consuhed 
with  the  Illinois  State  Official,  Mr.  Mike 
Parker,  Chief  Reactor  Safety  Section; 
Division  of  Engineering;  Illinois 
Department  of  Nuclear  Safety;  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 


For  further  details  with  respect  to  this 
action,  see  the  Ucensee's  lettbr  dated 
May  22. 1995,  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street. 
NW.,  Washington.  DC.  «md  at  the  local 
public  document  room  located  at  the 
Wilmington  Library.  201  S.  Kankakee 
Street.  Wilmington,  Illinois  60481. 

Dated  at  Rockville,  Maryland,  this  2l8t  day 
of  July  1995. 

For  the  Nuclear  Regulatory  Commission. 
Ramin  R.  Ama, 

Project  Manager,  Project  Directorate,  Division 
of  Reactor  Projects— IWIV.  Office  of  Nuclear^ 
Reactor  Regulation.  ^.  ,,i  ...  ,  •  :•.,.  ^ 
(FR Doc.  9S-18558 Filed 7-27-95; fcttainl 

BNJJNO  CODE  7M»41-M  . 


Advisory  Committee  on  Reactor    . 
Safeguards;  Cancellation  of  Meeting 

The  424th  meeting  of  the  Advi^ry 
Committee  on  Reactor  Safeguards 
scheduled  to  be  held  on  August  10-12, 
1995,  in  Conference  Room  T-2B3, 
11545  Rockville  Pike.  Rockville. 
Maryland  has  been  cancelled.  The  date 
of  this  meeting  was  previously 
published  in  ^e  Federal  Register  on 
Wednesday.  December  28. 1994  (59  FR 
66977). 

For  further  information  contact:  Mr. 
Sam  Duraiswamy,  Chief  Nuclear 
Reactors  Brancli,  (telephone  301—415- 
7364),  between  7:30  a.m.  and  4:15  p.m. 
EDT.        ;      .:. 

Dated:  July  24, 1995. 
Andrew  L.  Bates. 

Advisory  Committee  Management  Officer. 
(FR  Doc.  95-18556  Filed  7-27-95;  8:45  am] 
BMXma  CODE  78M-01-M 

[Docket  No.  50^«58] 

Entergy  Operations,  inc.,  Notice  of 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Entergy 
Operations,  Inc.  (the  licenseeHo 
withdraw  its  September  8, 1994, 
apphcation  for  proposed  amendment  to 
Facility  Operating  License  No.  NPF-47 
for  the  River  Bend  Station,  Unit  No.  1, 
located  in  West  Feliciana  Parish. 

The  proposed  amendment  would 
have  revised  the  technical  specifications 
pertaining  to  bypassing  the  rod 
withdrawal  limiter  notch  constraints 
while  {>erforming  fuel  power 
suppression  testing. 

The  Commission  had  previously 
issued  a  Consideration  of  Issuance  of 


Amendment  published  in  the  Fedeind 
Register  on  September  16, 1094  (59  FR 
47652).  However,  by  letter  dated  July 
14, 1995,  the  licensee  withdrew  die    •"'  * 
proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  8, 1994. 
and  the  licensee's  letter  dated  July  14, , 
1995.  which  withdrew  the  application 
for  license  amendment.  The  above        ['/ 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Doomient  Room,  the  Gelman  Building. 
2120  L  Street.  NW.,  Washington.  DC. 
and  at  the  local  public  document  room 
located  at  the  Government  Docvunents 
Department,  Louisiana  State  University, 
Baton  Rouge,  LA  70803. 

Dated  at  RockviUiB,  Maryland,  this  20th  day 
of  July  1995. 

For  the  Nuclear  Regulatory  Commission. 
David  L.Wiggintqn, 

Senior  Project  Manager,  Project  Directorate 
IV-1,  Division  of  Reactor  Projects  IWIV,  Office 
ofNuclear  Reactor  Regulation. 
(FR  Doc.  95-18557  Filed  7-27-95;  8:45  am) 
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OFFICE  OF  THE  UNTTED  STATES 
TRADE  REPRESENTATIVE 

Generalized  System  of  Preferences 
(GSP);  Notice  Regarding  the  1 995 
Annual  GSP  Review 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  the  product  petitions 
that  are  being  accepted  for  consideration 
in  the  1995  Annual  GSP  Review. 

SUMMARY:  This  notice  announces  the 
acceptance  of  petitions  that  were  filed 
in  the  1995  Annual  GSP  Review 
requesting  a  modification  in  the  list  of 
articles  that  are  eligible  for  duty-&«e 
treatment  under  the  GSP  program. 
FOR  FURTHER  INFORMATION  CONTACT: 
GSP  Subcommittee,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street,  N.W.,  Room  518,  Washington, 
D.C.  20506.  The  telephone  number  is 
(202) 395-6971. 

SUPPLEMENTARY  INFORMATION:  The  GSP 
program  grants  duty-free  treatment  to 
designated  eligible  articles  that  are 
imported  frt>m  designated  beneficiary 
developing  countries.  The  GSP  program 
is  authorized  by  Title  V  the  Trade  Act 
of  1974,  as  amended  ("Trade  Act")  (19 
U.S.C.  2461  et  seq.).  and  was 
implemented  by  Executive  Order  11888 
of  November  24, 1975,  and  modified  by 
subsequent  Executive  Orders  and 
Presidential  Proclamations.  The  GSP 
regulations  provided  for  an  aimual  GSP 


review,  unless  otherwise  specified  by 
Federal  Register  notice  (15  CFR  2007.3 
etseq.). 

In  a  notice  dated  May  4, 1995,  USTR 
initiated  the  1995  Annual  GSP  Review 
and  announced  a  deadline  of  June  14, 
1995  for  the  filing  of  petitions  (60  FR 
22083).  USTR  received  petitions 
requesting  that  products  be  added  to,  or 
removed  from,  the  list  of  articles  that  are 
eligible  for  duty-free  treatment  imder 
the  GSP  program,  or  that  a  country  be 
granted  a  waiver  of  the  "competitive 
need  limits"  (CNLs)  for  an  eligible 
article.  The  CNLs  are  set  forth  in  section 
504(c)  of  the  Trade  Act  (19  U.S.C. 
2464(c)). 

USTR  also  received  petitions 
requesting  that  certain  practices  in 
certain  beneficiary  developing  countries 
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be  reviewed  to  determine  whether  such 
countries  are  in  compliance  with  the 
eligibility  criteria  that  are  set  forth  in 
sections  502(h)  and  502(c)  of  the  Trade 
Act  (19  U.S.C.  2462(b)  and  2462(c)).  The 
consideration  of  these  so-called 
"cotintry  practice"  petitions  is  ongoing. 

In  accordance  with  the  statutory  and 
regulatory  requirements,  USTR  has 
reviewed  all  of  the  product  petitions 
and  has  decided  which  petitions  should 
be  accepted  for  consideration  in  the 
1995  Annual  GSP  Review.  The  annex  to 
this  notice  sets  forth  the  products  and 
the  actions  that  will  be  considered  in 
the  1995  Annual  GSP  Review. 

Ordinarily,  at  the  time  that  USTR 
annoimces  the  acceptance  of  petitions 
for  review,  we  announce  a  review 
timetable  that  includes  a  public  hearing 


and  an  opportiinity  for  public  comment 
on  the  products  and  actions  that  are 
being  considered  in  the  annual  review. 
We  are  not  announcing  a  review 
timetable  at  this  time,  however,  because 
the  GSP  program  expires  on  July  31, 
1995.  Once  the  program  is  reauthorized 
by  the  Congress,  then  USTR  will 
announce  a  review  timetable  and  offer 
an  opportunity  for  public  comment. 

As  noted  above,  the  consideration  of 
the  "country  practice"  petitions  is 
ongoing.  USlll  will  announce  which 
"cotmtry  practice"  petitions  are  being 
accepted  for  review  once  the  GSP 
program  has  been  reauthorized. 
Frederick  L.  Montgomery, 
Chairman,  Trade  Policy  Staff  Committee. 

BILUNQ  CODE  SMM-OI-M 
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Annex 

Case    : 

Mo. 

NTS                :                                          Article.                                                        :          Petitioner 
Subheading                                                                                                                        : 

[The  bracketed  language  in  this  Annex  has  been  included 
only  to  clarify  the  scope  of  the  nunfcered  subheadings 
^    which  are  being  considered,  and  such  language  is  not 
itself  intended  to  describe  articles  which  are  irvier 
consideration.] 

A.  Petitions  to  add  products  to  the  list  of  eligible  articles  for  the  Generalized  Svstcw  of  Preferences. 

Other  nuts,  fresh  or  dried,  whether  or  not  shelled  or 
peeled: 

Other: 

Other: 

Shelled: 


95-1    0802.90.9090(pt.)i' 


Kola  nuts 


NcCoraick  ft  Company, 
Incorporated, 
Spariis,  MD 


Acyclic  hydrocarbons: 
Unsaturated: 

[Articles  provided  for  in  subheadings 
2901.21.00  through  2901.24.50,  inclusive] 


Other: 


95-2    2901.29.50 


95-3    2921.51.50(pt.> 


[Derived  in  whole  or  in  part  from 
petroleun,  shale  oil  or  natural  gas] 

Other 


Amine- function  compounds: 

Aromatic  polyamines  and  their  derivatives;  salts 
thereof: 

0-,  m-,  p-Phenylenediamine,  diaminotoluenes, 
and  their  derivatives;  salts  thereof: 
Other: 

Other: 

N-(1,3-Dimethylbutyl)-N'- 
phenyl - 1 , 4-di ami nobenzene 


Sasol  Alpha  Olefins, 
South  Africa 


Government  of  Slovakia; 
Duslo  a.s.  Sala, 

Slovakia; 
Pctrimex  a.s. 

Bratislava,  Slovakia; 
Prochimic 

International,  Inc., 

New  York,  NY 


95-4    2934.20.80(pt.) 


Other  heterocyclic  coapounds: 

Compounds  containing  a  benzothiazole  ring-system 
(whether  or  not  hydrogenated),  not  further  fused: 
Other: 

Other: 

Benzothiazyl-2-cycl^exyl- 
sulfenamide 


Government  of  Slovakia; 
Istrocham,  Slovakia; 
Prochimie 

International,  Inc., 

New  York,  NY 


1/  The  petitioner  also  requests  a  waiver  of  the  coipetitive  need  limit  for  Cote  d'lvoire  on  kola  nuts  provided 
for  in  stiiheaditv  0802.90.9090. 
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95-5        5701.10.40(pt.> 


95-6        6901.00.00 


Annex  (con.) 
-2- 


Article 


Pttitioner 


A.  Petitions  to  add  products  to  the  list  of  eligible  articles  for  the  Generalized  System  of 
Preferences,  (con.) 

Carpets  and  other  textile  floor  coverings,  knotted, 
whether  or  not  made  up: 

Of  wool  or  fine  animal  hair: 

[Articles  provided  for  in  subheadings 
5701.10.13  or  5701.10.16] 

Other: 

Hand-hooked,  that  is,  in  which  the  tufts 
were  inserted  by  hand  or  by  means  of  a 
hand  tool: 

Certified  handloomed  and  folklore 

products 


95-7    8527.29.80 


95-8   8607.19.03 


Bricks,  blocks,  tiles  and  other  ceramic  goods  of 
siliceous  fossil  meals  (for  example,  kieselguhr, 
tripolite  or  diatomite)  or  of  similar  siliceous  earths 


Reception  apparatus  for  radiotelephony,  radiotelegraphy 
or  radiobroadcasting,  whether  or  not  combined,  in  the 
same  housing,  with  sound  recording  or  reproc^ing 
apparatus  or  a  clock: 

Radiobroadcast  receivers  not  capable  of  operating 
without  an  external  source  of  power,  of  a  kind 
used  in  motor  vehicles,  including  apparatus 
capable  of  receiving  also  radiotelephony  or 
radiotelegraphy: 

[Combined  with  sound  recording  or  reprocAjcing 
apparatus] 

Other: 

[FM  only  or  AM/FN  only] 
Other 


Parts  of  railway  or  tramway  locomotives  or  rolling 
stock: 

Truck  assemblies,  axles  and  wheels,  and  parts 
thereof: 

Other ,^  including  parts: 

Axles  and  parts  thereof: 
Axles 


Government  of  Nepal; 
KUber  Handicrafts, 
Nepal 

Government  of 

Venezuela; 
Ceramica  Carabobo, 

S.A.C.A..  Venezuela 


Ford  Motor  Company, 
Dearborn,  MI 


Swasap  Works, 
South  Africa 


B.  Petitions  to  remove  products  from  the  list  of  eligible  articles  for  the  Generalized  System  of 
Preferences. 

Pencils  (other  than  those  pencils  of  heading  9608), 
crayons,  pencil  leads,  pastels,  drawing  charcoals, 
writing  or  drawing  chalks  and  tailors'  chalks: 

Pencils  and  crayons,  with  leads  encased  in  a         Writing  Instrunent 
rigid  sheath  Manufacturers 

Association, 
Moorestown,  NJ 


95-9   9609.10.00 
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Annex  (con.) 
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No. 


HTS 
Subheading 


Article 


Petitioner 


itions  to  remove  dutyfree  »tatus  from  beneficiary  developing  count rv/countrie»  for  m  product 
t  of  eligible  articles  for  Generalized  Svstew  of  Preferences.  1/ 


C.  Esl 

list  of  eligible  articles  for  Generalized  Svstew  of  Preferences.  1/ 

3. 

Vegetables,  fruit,  nuts  and  other  edible  parts  of 
plants,  prepared  or  preserved  by  vinegar  or  acetic 
acid: 

Other: 

Other: 

Vegetables: 
9S-10   2001.90.39(pt.)  Sweet  bell-type  peppers 

(Chile) 


o"  the 


Cherokee  Products 

CoMpany,  Haddocic,  GA; 
Del  Mar  Food  Products 

Corp., 

Watsonville.  CA; 
Dunbar  Foods  Corp., 

Dum,  NC; 
Moody  Dunbar,  Inc., 

Linestone,  TN; 
Furann  Foods,  Inc., 

North(jri)erland,  PA; 
Nonticello  Canning  Co., 

Inc.',  Crossville,  TN; 
Sat i coy  Foods  Corp., 

Sat i coy,  CA; 
The  Mancini  Paclcing 

Co.,  Zolfo  Springs,  FL 


95-11 


95-12 


2005.90.5510 
(Chile) 


2820.10.00 
(South  Africa) 


95-13 


7006.00.40 
(Indonesia) 


other  vegetables  prepared  or  preserved  otherwise  than 
by  vinegar  or  acetic  acid,  not  frozen: 

Other  vegetables  and  mixtures  of  vegetables: 

Fruits  of  the  genus  Capsicum  (peppers)  or  of 
the  genus  Pimenta  (e.g.,  allspice): 
other: 

other: 

Sweet  bell-type  peppers 


Manganese  oxides: 

Manganese  dioxide 


Glass  of  heading  7003,  7004  or  7005,  bent,  edge-worked, 
engraved,  drilled,  enameled  or  otherwise  worked,  but 
not  framed  or  fitted  with  other  materials: 

[Strips  not  over  15.2  cm  in  width,  measuring  over 
2  MR  in  thickness,  and  having  all  longitudinal 
edges  ground  or  otherwise  smoothed  or  processed] 

Other: 

[Glass,  drawn  or  blown  and  not  containing  wire 
netting  and  not  surface  ground  or  polished] 

Other 


do. 


Ferroalloy  Association, 
Washington,  DC 


Glasscraft,  Nenphit,  TN 


1./  The  country  named  is  the  beneficiary  developing  country  specified  by  the  petitioner.  Uhile  the  Trade 
Policy  Staff  Coninittee  (TPSC)  review  wilt  focus  on  that  country,  the  TPSC  reserves  the  right  to  address  removal 
of  GSP  status  for  countries  other  than  those  specified  by  the  petitioner  as  well  the  GSP  status  of  the  entire 
article. 
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Articlt 


Petiti 


D. 


95-U 


Petitions  for  waiver  of  competitive  need  limit  for  a  product  on  the  list  of  eligible  prodxts  for  the 
Generalized  System  of  Preferences. 

Prepared  or  preserved  fish;  caviar  and  caviar 
substitutes  prepared  from  fish  eggs: 

Fish,  whole  or  in  pieces,  but  not  minced: 
Anchovies: 

In  oil,  in  airtight  containers: 

For  an  aggregate  quantity  entered 
in  any  calendar  year  not  to  exceed 
3,000  metric  tons 


1604.16.10 
(Morocco) 


Govemaent  of  Morocco 


95-15 


1604.16.30 
(Morocco) 


95-16 


2905.11.20 
(Venezuela) 


95-17 


2909.19.1010 
(Venezuela) 


95-18 


2917.37.00 
(Romania) 


Other 


Acyclic  alcohols  and  their  halogenated,  sulfonated, 
nitrated  or  nitrosated  derivatives: 
Saturated  monohydric  alcohols: 
Methanol  (Methyl  alcohol): 

(Imported  only  for  use  in  producing 
synthetic  natural  gas  (SNG)  or  for  direct 
use  as  a  fuel] 

Other 


Ethers,  ether-alcohols,  ether-phenols, 
ether-alcohol -phenols,  alcohol  peroxides,  ether 
peroxides,  ketone  peroxides  (whether  or  not  chemically 
defined),  and  their  halogenated,  sulfonated,  nitrated 
or  nitrosated  derivatives: 

Acyclic  ethers  and  their  halogenated,  sulfonated, 
nitrated  or  nitrosated  derivatives: 
Other: 

Ethers  of  monohydric  alcohols: 

Methyl  tertiary- butyl  ether  (MTBE) 


Polycarboxylic  acids,  their  anhydrides,  halides, 
peroxides  and  peroxyacids;  their  halogenated,  sulfonated, 
nitrated  or  nitrosated  derivatives: 

Aromatic  polycarboxylic  acids,  their  anhydrides, 
halides,  peroxides,  peroxyacids  and  their 
derivatives: 

Dimethyl  terephthalate 


Petroquimica  de 
Venezuela,  S.A. 
Venezuela 


Ecofuel,  S.p.A., 
Italy 


GovcmMnt  of  No 


ffa 
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«-19 


2933.39.25 
(Brazil) 


95-20 


2933.40.30 
(Brazil) 


95-21 


3823.90.4020 
(Malaysia) 


95-22 


4104.39.20 
(Thailand) 


95-23 


4107.90.60 
(South  Africa) 


Afvwx  (con.) 
-5- 


Articlc 


Petitioner 


Heterocyclic  ca«pounda  with  nitrogen  hetcro-atoaKs) 
only;  nucleic  acids  and  their  salts: 

Conpounds  containing  an  unfused  pyridine  ring 
(whether  or  not  hydrogenated)  in  the  structure: 
[Pyridine  and  its  salts] 
Other: 

[Articles  provided  for  in  subheadings 
2933.39.05  through  2933.39.20,  inclusive] 

Other: 

Pesticides: 

Herbicides: 

(o-Paraquat  dichloride] 

Other 

CosfMUKls  containing  a  quinoline  or  isoquinoline 
ring-systeai  (whether  or  not  hydrogenated),  not 
further  fused: 

[Articles  provided  for  in  siA)headings 
2933.40.08  through  2933.40.17,  inclusive] 


Aaerican  Cyananid 
&Mpany,  Wayne,  NJ 


Other: 


Pesticides 


Prepared  binders  for  foundry  nolds  or  cores;  chenical 
products  and  preparations  of  the  chenical  or  allied 
industries  (including  those  consisting  of  Mixtures  of 
natural  products),  not  elsewhere  specified  or  included; 
residual  products  of  the  chenical  or  allied  industries, 
not  elsewhere  specified  or  included: 
Other: 

Other: 

Fatty  substances  of  aninal  or  vegetable 
origin  and  Mixtures  thereof: 

Mixtures  of  fatty  acid  esters 


Leather  of  bovine  or  equine  aniaals,  without  hair  on, 
other  than  leather  of  heading  4108  or  4109: 
Other  bovine  leather  and  equine  leather, 
parchment-dressed  or  prepared  after  tanning: 
[Full  grains  and  grain  splits] 
Other: 

Buffalo 


Leather  of  other  aniaals,  without  hair  on,  other  than 
leather  of  heading  4108  or  4109: 

[Of  swine;  of  reptiles] 

Of  other  animals: 
Fancy 


Proctor  t  GaRfcle 
Company, 
Cincinnati,  OH 


Laclcauanna  Leather 
Company,  Conover,  NC 


Govcmaent  of  South 
Africa 


JMI 


95-24 


95-25 


Annex  (con.) 
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Article 


Petitioner 


D. 


Petitions  for  waiver  of  eooaetitive  need  limit  for  a  product  on  the  list  of  eligible  pro^icts  forjtbt 
Generalized  System  of  Preferences,  (con.) 

Articles  of  apparel  and  clothing  accessories,  of 
leather  or  of  composition  leather: 
Gloves,  mittens  and  mitts: 

Specially  designed  for  use  in  sports; 

Baseball  and  softbal I  gloves  and  mitts 
(including  batting  gloves): 
Batting  gloves 


4203.21.20 
(Indonesia) 


6905.10.00 
(Venezuela) 


95-26 


7614.90.20 
(Venezuela) 


95-27 


8414.30.40 
(Brazil) 


95-28 


8469.10.80 
(Indonesia) 


Government  of  Indonesia 


Roofing  tiles,  chimney  pots,  cowls,  chimney  liners, 
architectural  ornaments  and  other  ceramic  constructional 
goods: 

Roofing  tiles 


Stranded  wire,  cables,  plaited  bands  and. the  like, 
including  slings  and  aimilar  articles,  of  aluminui, 
not  electrically  insulated: 
[With  steel  core] 
Other: 

Not  fitted  with  fittings  and  not  made  i<> 
into  articles: 

Electrical  conductors 


Air  or  vacuus  puips,  air  or  other  gas  compressors  i 
fans;  ventilating  or  recycling  hoods  incorporating 
fan,  whether  or  not  fitted  with  filters;  parts 
thereof: 

Compressors  of  a  kind  used  in  refrigerating 
equipment  (including  air  conditioning): 
Not  exceeding  1/4  horsepower 

Typewriters  and  word  processing  machines: 

Automatic  typewriters  and  word  processing 
machines: 

[Word  processing  machines] 

Other 


Alfarcria  El  Volcan, 
C.A.,  Venezuela; 

Interclay  Corporation^ 
Miami,  FL 


Government  of 
Venezuela; 

Conal,  C.A.,  Venezuela; 
Sural  C.A.,  Venezuela 


Whirlpool  Corporation, 
Benton  Harbor,  Ml 


Government  of  Indonesia 
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CMt 

No. 

:      NTS 

S(jhheadir« 

i 

• 

Article 

Petitioner 

D. 

Petitions  for  waiver 

of  coflcetitive  need  I 

fniit  for  a 

P«"9<*VCt 

on 

the  list  of 

eU 

gibU  pro*^t?  for 

the 

Generalized  System  of  Preferences,  (con.) 


95-29 


95-30 


95-31 


95-32 


95-33 


95-34 


8471.92.32 
(Malaysia) 

8471.92.32 
(Thailand) 


8471.92.84 
(Malaysia) 


8517.10.00 
(Thailand) 


8517.82.40 
(Malaysia) 

8517.82.40 
(Thailand) 


Autonatic  data  processing  machines  and  units  thereof; 
Magnetic  or  optical  readers,  Machines  for  transcribing 
data  onto  data  nedia  in  coded  fora  and  Machines  for 
processing  such  data,  not  elsewhere  specified  or 
Included: 

[Articles  provided  for  in  iiisheadings  8471.10.00  or 
8471.20.00] 

Other: 

(Articles  provided  for  in  subheading  8471.91] 

Input  or  output  units,  whether  or  not  entered 
with  the  rest  of  a  systen  and  whether  or  not 
containing  storage  uiits  in  the  same  housing: 
[Confined  input/output  units] 
Other: 

[Keyboards] 
Display  units: 
Other: 

With  color  cathode- ray 
tube  (CRT) 

With  color  cathode- ray 
tube  (CRT) 

[Printer  units] 

Other: 

[Articles  provided  for  in 
subheading  8471.92.80] 

Other: 

Optical  scanners  and 
Magnetic  ink  recognition 
devices 

Electrical  apparatus  for  line  telephony  or  telegraphy, 
including  such  apparatus  for  carrier-current  line* 
systems;  parts  thereof: 
Telephone  sets 

Other  apparatus: 
Telegraphic: 

Facsimile  Machines 


FacsiMile  Machines 


Apple  Ccaputer,  Inc., 
Cupertino,  CA 

Government  of  Thailand; 
Apple  Computer,  Inc., 
Cupertino,  CA 


Apple  Computer,  Inc., 
Cupertino,  CA 


Government  of  Thailand 


Hewlett-Packard 
Company,  Palo  Alto,  CA 

Cal-Comp  Electronic 

(Thailand)  Company 

Limited,  Thailand; 
Canon  U.S.A.,  Inc., 

Lake  Success,  NY; 
Sharp  Appliances 

(Thailand)  Limited, 

Thailand; 
Sharp  Electronics 

Corporation, 

Mahwah,  NJ 


Federal  Register  /  Vol.  60.  No.  145  /  Friday,  July  28.  1995  /  Notices 


38865 


Annex  (con.) 
-8- 


Article 


Petitioner 


0.  petitions  for  w«iv..r  of  competitive  need  limit  for  a  product  on  the  list  of  etiflible  protects  for  thy 
Generalized  System  of  Preferences,  (con.) 

Turntables,  record  players,  cassette  players  and  other 
sound  reproducing  apparatus,  not  incorporating  a  sound 
recording  device: 

[Coin-  or  token-operated  record  players;  other  record 
players;  turntables;  transcribing  machines] 


95-35 


8519.99.00 
(Malaysia) 


95-36 


8520.31.00 
(Malaysia) 


95-37 


8521.10.60 
(Thai  land) 


Other  sound  reproducing  apparatus: 
[Cassette  type] 
Other 


Magnetic  tape  recorders  and  other  sound  recording 
apparatus,  whether  or  not  incorporating  a  sound 
reproducing  device: 

[Dictating  machines  not  capable  of  operating  without 
an  external  source  of  power;  telephone  answering 
machines] 

Other  magnetic  tape  recorders  incorporating  sound 
reproducing  apparatus: 
Cassette  type 


Video  recording  or  reproducing  apparatus,  lAether  or 
not  incorporating  a  video  tuner: 
Magnetic  tape- type: 

Color,  cartridge  or  cassette  type: 
[Not  capable  of  recording] 

Other 


Pioneer  Technology 

(Malaysia)  Sdn.  Bhd. 

Malaysia; 
Santronics  (M)  S^. 

Bhd.,  Malaysia; 
Sanyo  Fisher  (USA) 

Corporation. 

Chatsworth,  CA; 
Thomson  ConsimKr 

Electronics,  Inc., 

Indianapolis,  IN 


Governaent  of  Malaysia 


Government  of  Thailand; 
Orion  Salts,  Inc., 

Olney,  IL; 
World  Electric 

(Thailand)  Ltd.. 

TiMUand 
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Case 
No. 


NTS 
Subheading 


Article 


Petitioner 


Case 
No. 


NTS 
Subheading 


Article 


Pttiti 


0.  Petitions  for  waiver  of  competitive  need  limit  for  a  product  on  the  list  of  eligible  prockjcts  for  the 
Generalized  System  of  Preferences,  (con.) 

Reception  apparatus  for  radiotclephony,  radiotelegraphy 
or  radiobroadcasting,  whether  or  not  coaiiined,  in  the 
same  housing,  with  sound  recording  or  reproducing 
apparatus  or  a  clock: 

[Articles  provided  for  in  subheading  8527.11  or 
8527.19] 

Radiobroadcast  receivers  not  capable  of  operating 
without  an  external  source  of  power,  of  a  kind 
used  in  aotor  vehicles,  including  apparatus 
capable  of  receiving  also  radiotelephony  or 
radiotelegraphy: 

Co«i>ined  with  sound  recording  or  reproducing 

apparatus: 

Radio- tape  player  coMbi nations 


D. 


95-42 


95-38 


95-39 


8527.21.10 
(Brazil) 

8527.21.10 
(Malaysia) 


95-40 


8527.31 .40 
(Indonesia) 


95-41 


8527.90.90 
(Philippines) 


Radio- tape  player  conbi nations 


Other  radiobroadcast  receivers,  including  apparatus 
capable  of  receiving  also  radiotelephony  or 
radiotelegraphy: 

Combined  with  sound  recording  or  reproducing 
apparatus: 

[Articles  provided  for  in  subheading 
8527.31.05] 

Other: 

Coiabinations  incorporating  tape 
players  which  are  incapable  of 
recording 
Other  apparatus: 

[Articles  provided  for  in  subheading 
8527.90.40] 

Other: 

[Articles  provided  for  in  subheading 
8527.90.501 

Other 


Ford  Motor  Conpany, 
Dearborn,  MI 

Sanyo  Electric  (Penang) 
Sdn.  Bhd.,  Malaysia; 

Sanyo  Fisher  (USA) 
Corporation, 
Chatsworth,  CA 


Petitions  for  w.iv>r  »f  c«»etiti^  '^   M-it  for  a  product  gn  the  h>t  of  eligibly  produy^?  for  th^ 
Generalized  Svstew  of  Preferences,  (con.) 

Insulated  (including  enameled  or  anodized)  wire,  cable 

(including  coaxial  cable)  and  other  insulated  electric 

conductors,  whether  or  not  fitted  with  connectors; 

optical  fiber  cables,  made  up  of  indiviAjally  sheathed 

fibers,  whether  or  not  assenfcled  with  electric 

conductors  or  fitted  with  connectors: 
8544.30.00  Ignition  wiring  sets  and  other  wiring  sets  of  a 

(Thailand)  kind  used  in  vehicles,  aircraft  or  ships 


Govcrnaent  of  Thailand; 
American  Yazaki 

Corporation, 

Canton,  MI 


95-43 


Government  of  Indonesia 


9006.53.00 
(Malaysia) 


95-44 


Government  of  the 

Philippines 
Uniden  America 

Corporatioit, 

Fort  Worth,  TX; 
Uniden  Philippines. 

Inc.,  Philippines 


9009.12.00 
(Thailand) 


Photographic  (other  than  cinematographic)  cameras; 
photographic  flashlight  apparatus  and  flashbulbs  other 
than  discharge  lanps  of  lieading  8539;  parts  and 
accessories  thereof: 

[Articles  provided  for  in  subheadings  9006.10.00 
through  9006.40.90,  inclusive] 

Other  cameras: 

[With  through- the- lens  viewfinder  (single  lens 
reflex  (SLR)),  for  roll  film  of  a  width  not 
exceeding  35  nro] 

Other,  for  roll  film  of  a  width  of  35  aw 


Photocopying  apparatus  incorporating  an  optical  system 
or  of  the  contact  type  and  thermocopying  apparatus; 
parts  and  accessories  thereof: 

Electrostatic  photocopying  apparatus: 

Operating  by  reproducing  the  original  image 
via  an  intermediate  onto  the  copy  (indirect 
process) 


Automatic  regulating  or  controlling  instrments  and 
apparatus;  parts  and  accessories  thereof: 
[Thermostats;  manostats] 
Other  instrunents  and  apparatus: 
[Hydraulic  and  pneumatic] 
Other: 


Canon  U.S.A.,  Inc. 

Lake  Success,  NY; 
Canon  Opto  (Malaysia) 

Sdn.  Bhd.,  Malaysia 


Canon  U.S.A.,  Inc. 
Lake  Success,  NT; 

Canon  Hi -Tech 
(Thailand),  Ltd., 
Thailand 


>5-45 


9032.89.60 
(Philippines) 


ri 

[Automatic  voltage  and  voltage-current 
regulators] 

Other 


Tclefunken 
Microelectronic 
(Phil.),   Inc., 
Philippines 


|FR  Doc.  95-18731  Filed  7-27-95;  8:45  ami 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Request  for  0MB  Extension  of 
Approval  for  Infonnation  Collection: 
Uability  on  Termination  of  or 
Withdrawal  From  a  Slngl«>Employer 
Plan 

AQENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  request  for  OMB 

approval  of  extension. 

SUMMARY:  This  notice  advises  the  public 
that  the  Pension  Benefit  Guaranty 
Corporation  has  requested  an  extension 
of  approval  by  the  Office  of 
Management  and  Budget  for  a  currently- 
approved  collection  of  infonnation 
(1212-0017)  contained  in  its  regulation 
on  Liability  on  Termination  of  or 
Withdrawal  from  a  Single-Employer 
Plan  (29  CFR  Part  2622).  Current 
approval  of  this  collection  of 
infonnation  expires  on  September  30, 
1995. 

ADDRESSES:  All  written  comments 
should  be  addressed  to:  Office  of 
Management  and  Budget,  Paperwork 
ReducUon  Project  (1212-0017), 
Washington.  DC  20503.  The  request  for 
extension  will  he  available  for  public 
inspection  at  the  PBGC 
Communications  and  Pubhc  Affairs 
Department,  Suite  240,  1200  K  Street 
NW..  Washington,  DC  20005-4026, 
between  the  hours  of  9:00  a.m.  and  4:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  B.  IGion,  Attorney,  Office  of 
the  General  Coimsel,  Pension  Benefit 
Guaranty  Corporation,  1200  K  Street, 
NW..  Washington,  DC  20005-4026; 
telephone  202-326-^024  (202-326- 
4179  for  TTY  and  TDD). 
SUPPLEMENTARY  INFORMATION:  The 
Pension  Benefit  Guaranty  Corporation 
("PBGC")  is  requesting  that  the  Office  of 
Management  and  Budget  extend  for 
three  years  the  approval  of  the 
collection  of  information  contained  in 
the  PBGC's  regulation  on  Liability  on 
Termination  of  or  Withdrawal  from  a 
Single-Employer  Plan.  29  CFR  Part 
2622.  Section  4062  of  the  Employee 
Retirement  Income  Secimty  Act  of  1974. 
as  amended,  29  U.S.C.  1362  ("ERISA"), 
provides  that  the  contributing  sponsor 
of  a  single-employer  pension  plan  and 
members  of  the  sponsor's  controlled 
group  ("the  employer")  inciu-  liability 
("employer  liability")  if  the  plan 
terminates  with  assets  insufficient  to 
pay  benefit  liabilities  under  the  plan. 
However,  the  PBGC's  statutory  lien  for 
employer  liability  and  the  payment 
terms  for  employer  liability  are  affected 
by  whether  and  to  what  extent  employer 


hability  exceeds  30  percent  of  the 
emplo)rer's  net  worth. 

Section  2622.6  of  the  PBGC's 
employer  liability  regulation  (29  CFR 
2622.6)  requires  a  contributing  sponsor 
or  member  of  the  contributing  sponsor's 
controlled  group  that  believes  employer 
hability  upon  plan  termination  exceeds 
30  percent  of  the  employer's  net  worth 
to  so  notify  the  PBGC  and  submit  to  the 
PBGC  net  worth  information.  This 
information  is  necessary  to  enable  the 
PBGC  to  determine  whether  and  to  what 
extent  employer  Uability  exceeds  30 
percent  of  the  employer's  net  worth 

The  PBGC  estimates  that,  for  the  next 
three  years.  39  employers  per  year  will 
respond  to  this  collection  of  information 
and  the  average  amount  of  time  required 
to  respond  will  be  24  hours.  Thus,  the 
PBGC  estimates  that  the  annual  burden 
of  this  collection  of  infonnation  will  be 
936  hours. 

Issued  at  Washington,  DC  this  24th  day  of 
July,  1995. 
Martin  Slats. 

Executive  Director,  Pension  Benefit  Guaranty 

Corporation. 

[FR  Doc.  95-18607  Filed  7-27-95;  8:45  am] 
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Request  for  OMB  Approval  of 
Infonnation  Collection:  Disclosure  to 
Participants 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  request  for  OMB 

approval. 

SUMMARY:  This  notice  advises  the  public 
that  the  Pension  Benefit  Guaranty 
Corporation  has  requested  approval  by 
the  Office  of  Management  and  Budget 
for  a  new  collection  of  information 
contained  in  its  regulation  on  Disclosure 
to  Participants  (29  CFR  part  2627). 
ADDRESSES:  All  written  comments 
should  be  addressed  to:  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project,  Washington,  DC 
20503.  The  request  for  approval  will  be 
available  for  public  inspection  at  the 
PBGC's  Communications  and  PubUc 
Affairs  Department,  Suite  240, 1200  K 
Street,  NW.,  Washington,  DC  20005- 
4026. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  or  Catherine  B.  Klion, 
Attorney,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005-4026;  telephone  202-326-4024 
(202-326-4179  for  TTY  and  TDD). 
SUPPLEMENTARY  INFORMATION:  The  PBGC 
is  requesting  that  the  Office  of 


Management  and  Budget  approve  for 
three  years  the  collection  of  information 
contained  in  the  PBGC's  final 
regulations  on  Disclosure  to 
Participants.  29  CFR  Part  2627. 

Section  4011  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
as  amended  (29  U.S.C.  1311),  which  was 
added  to  ERISA  by  the  Retirement 
Protection  Act  of  1994,  requires  plan 
adnunistrators  of  certain  underfunded 
single-employer  pension  plans  to 
provide  an  annual  notice  to  plan 
participants  and  beneficiaries  of  the 
plan's  funding  status  and  the  limits  on 
the  PBGC's  guarantee. 

On  June  30, 1995  (60  FR  34412),  the 
PBGC  issued  final  regidations 
implementing  section  4011.  (On  July  19. 
1995,  (60  FR  36998)  the  PBGC 
published  a  clarifying  correction  to  the 
final  regulations.)  The  regulations, 
which  are  effective  on  July  31,  1995, 
prescribe  which  plans  are  subject  to  the 
notice  requirement,  who  is  entitled  to 
receive  the  notice,  and  the  time,  form 
and  manner  of  issuance  of  the  notice. 
The  notice  will  provide  recipients  with 
meaningful,  understandable,  and  timely 
information  that  will  help  them  become 
better  infonned  about  their  plans  and 
assist  them  in  their  financial  planning. 

This  collection  of  information,  which 
is  a  disclosure  to  third  parties,  is  not 
currently  subject  to  the  requirements  of 
the  Paperwork  Reduction  Act  {Dole  v. 
United  Steelworkers  of  America,  494 
U.S.  26  (1990)).  However,  under  recent 
legislation,  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  No.  104-13, 109 
Stat.  163  (1995)),  this  collection  of 
information  will  be  subject  to  those 
requirements  effective  October  1, 1995. 

Small  plans  (plans  with  100  or  fewer 
participants)  are  exempt  from  the  notice 
requirement  in  1995.  The  PBGC 
estimates  that  approximately  3,000  large 
plans  (plans  with  more  than  100 
participants)  will  be  subject  to  the 
notice  requirement  for  the  1995  plan 
year  and  that  the  same  number  of  large 
plans  plus  approximately  4,500  small 
plans  will  be  subject  to  the  notice 
requirement  for  subsequent  years.  Thus, 
over  the  next  three  years,  an  average  of 
6,000  plans  per  year  will  respond  to  this 
collection  of  information.  The  PBGC 
further  estimates  that  the  average  annual 
burden  of  this  collection  of  infonnation 
will  be  4.39  hours  per  plan,  with  an 
average  total  annual  biuden  of  26.330 
hours. 


Issuad  at  Washington.  DC  this  24th  day  of 
July,  1995. 
Maitia  Slate, 

Executive  Director,  Pension  Benefit  Guaranty 
Corpotation. 

IFR  Doc.  95-18608  Filed  7-27-95;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[niHBti  Ng  34-36010;  FMe  No.  8R-Amex- 
96-271 

Self-Regulatory  Organizations;  Notica 
of  Filing  and  Order  Granting 
Acceleratad  Approval  of  Proposed 
Rule  Cttange  by  the  American  Stodi 
Exchange.  Inc.  Relating  to  a  Three 
Month  Extension  of  Its  Pilot  Program 
That  Amended  Rule  109  to  Permit 
Specialists  to  Grant  Stops  In  a 
Minimum  Fractional  Change  Martwt 

July  21, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  §  78s(b)(l),  notice  is 
hereby  given  that  on  July  6, 1995,  the 
American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  vrith  the 
Securities  and  Exchange  Commission 
("CcMnmission")  the  proposed  rule 
change  as  described  in  Items  I.  n.  and 
m  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  nc^ice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Ch^ganization's 
Statement  of  the  Tenns  of  Sulwtaiice  of 
the  Propoeed  Rule  Change 

The  Exchange  reqiiests  a  three  month 
extension  of  a  pilot  program  that 
amended  Exchange  Rule  109  to  permit 
a  specialist,  upon  request,  to  grant  stops 
in  a  ifpitiimum  fractional  change 
market.^ 

The  text  of  the  proposed  rule  change 
is  available  at  the  Amex  and  at  the 
Commission. 


>  The  AnMK  received  approval  to  amend  Rule 
109,  on  a  pilot  baala,  in  Securities  Exchange  Act 
Release  No.  30603  (Apr.  17, 1992),  57  FR  15340 
(Apr.  27, 1992)  (FUe  No.  SR-Amex-fll-OS)  ("1992 
Approval  Order").  The  ConuniMion  »ut»equently 
extended  the  Amex'g  pilot  program  in  Securitiea 
Exchange  Act  Release  Nos.  32185  (Apr.  21  1993). 
58  FR  25681  (Apr.  27, 1993)  (File  ^4o.  SR-Amax- 
93-10)  ("April  1993  Approval  Order"):  32664  Quly 
21.  1993).  58  FR  40171  Quly  27.  1993)  (File  No.  SR- 
AmeK-93-22)  ("July  1993  Approval  Order"):  33791 
(Mar.  21. 1994).  59  FR  14432  (Mar.  28  1994)  (File 
No.  SR-Ain«x-fl3-47)  ("1994  Approval  Order"); 
and  35310  Qan.  31.  1995).  60  FR  7236  (Feb.  7. 1995) 
(File  No.  SR-Ainex-95-01)  ("January  1995 
Approval  Order"). 


n.  Self-Regulatory  Organization's 
Statement  of  the  Pnrpoee  of  and 
Statutory  Basis  fin-,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statement  may  be  examined  at 
the  places  spedfild  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Se(Aions  A,  B,  and  C  below,  of  the  most 
significant  aspect  of  such  statements. 

A.  Self-Reffilatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1. Purpose  .^ 

On  January  31. 1995,  the  Commission 
extended  its  pilot  approval  of 
amendments  to  Exchange  Rule  109  tmtil 
July  21, 1995.2  The  amendments  permit 
a  specialist,  upon  request,  to  grant  a 
stop  3  in  a  Tninimnm  fractional  change 
market  *  for  any  order  of  2,000  shares  or 
less,  up  to  a  total  of  5,000  shares  for  all 
stopped  orders,  provided  there  is  an 
order  imbalance,  without  obtaining 
prior  Floor  Offidal  approval.  A  Floor 
Official,  however,  must  authorize  a 
greater  order  size  of  aggregate  share 
threshold. 

During  the  course  of  the  pilot 
program,  the  Exchange  has  closely 
monitored  compliance  with  the  rule's 
requirements,  analyzed  the  impact  on 
orders  on  the  specialist's  book  resulting 
from  the  execution  of  stopped  orders  at 
a  price  that  is  better  than  the  stop  price, 
and  reviewed  maricet  depth  in  a  stock 
when  a  stop  is  granted  in  a  minimum 
fractional  change  market.  The  Exchange 
believes  that  the  amendments  to  Rule 
109  have  provided  a  benefit  to  investore 
by  providing  an  opportunity  for  price 
improvranent,  while  increasing  market 
depth  and  continuity  without  adversely 
affecting  orders  on  the  specialist's  book. 
The  Exchange  is  therefore  proposing  a 
three  month  extension  of  the  pilot 
program  that  amended  Exchange  Rule 
109. 


I  See  January  1995  Approval  Order,  supra,  note 
1. 

>  An  agreement  to  "stop"  stock  at  a  specified 
price  constitutes  a  guarantee  by  the  member  who 
grants  the  stop  that  the  order  of  the  memlwr  who 
accepts  the  stop  will  be  executed  at  the  stop  price 
or  better.  See  Amex  Rule  109(a). 

*  Amsx  Rule  127  seU  forth  the  minimum 
fractional  changes  for  securities  traded  on  the 
Exchange. 


2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  in  particular  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market, 
and,  in  general,  to  protect  investors  and 
the  public  interest  The  Exchange 
beUeves  that  the  proposed  amendments 
to  Rule  109  are  consistent  with  these 
objectives  in  that  they  are  designed  to 
allow  stops,  in  minimum  fractional 
change  market,  imder  limited 
drciunstances  that  provide  for  the 
possibility  of  price  improvement  to 
customers  whose  orders  are  granted 
stops. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  vdll  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  nde 
change  tiiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washii^on,  D.C.  20549.  Copies  of  such 
filing  vrill  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-Amex-95-27 
and  should  be  submitted  by  August  18. 
1995. 
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IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and.  in  particular,  with 
Section  6(b)(5)'  and  Section  ll(b)«  of 
the  Act.  The  Commission  beUeves  that 
the  amendments  to  rule  109  should 
further  the  objectives  of  Section  6(b)(5) 
and  Section  11(b)  through  pilot  program 
procedures  designed  to  allow  stops,  in 
ipinimiim  fractional  change  markets, 
under  limited  circumstances  that 
provide  the  possibility  of  price 
improvement  to  customers  whose  orders 
are  granted  stops. 

In  the  orders  approving  the  pilot 
procedures.'  the  Conmiission  asked  the 
Amex  to  study  the  effects  of  stopping 
stock  in  a  minimum  fractional  change 
market.  The  Exchange  has  submitted  to 
the  Commission  several  monitoring 
reports  regarding  the  amendments  to 
Rule  109.  The  Commission  believes  that 
the  monitoring  reports,  especially  the 
latest  report,  provide  useful  information 
regarding  the  effectiveness  of  the 
program  during  the  pilot  period.  The 
Commission,  however,  finds  that 
additional  time  is  necessary  to  evaluate 
carefully  and  comprehensively  the 
information  provided  by  the  Exchange 
and  the  Amex's  use  of  its  pilot 
procedures.  Accordingly,  the 
Commission  believes  that  it  is 
reasonable  to  extend  the  pilot  program 
until  October  21, 1995,  to  avoid 
compromising  the  benefit  that  investors 
might  receive  under  Rule  109,  as 
amended,  while  the  Commission  is 
considering  whether  to  permanently 
approve  the  pilot  program." 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  pubhcation  of  the  notice  of  filing 
thereof.  This  will  permit  the  pilot 
program  to  continue  on  an 
uninterrupted  basis.  In  addition,  the 
procedures  the  Exchange  proposes  to 
continue  using  are  the  identical 
procedures  that  were  published  in  the 
Federal  Register  for  the  full  comment 
period  and  were  approved  by  the 
Commission.  No  comments  were 
received  at  that  time. 


>  15  U.S.C  78f  (1988  k  SuppL  V  1993). 

•lSU.S.C78k(1988). 

'  See  supra,  note  1. 

*  See  Sectuities  Exchange  Act  Release  No.  35909 
Oune  28.  1995),  60  FR  34562  (July  3,  1995)  (notice 
of  filing  of  proposed  rule  change  relating  to 
permanent  approval  of  Amex's  pilot  program  for 
•topping  stock  in  a  minimum  fractional  change 
market ). 


It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-Amex-95- 
27)  is  hereby  approved  on  a  pilot  basis 
until  October  21, 1995. , 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*" 

Mwgarai  H.  McFariand. 
Depu  ty  Secretary. 
(FR  Doc.  95-18603  Filed  7-27-95;  8:45  am] 

BILLMO  COOC  W1»-1»-M         * 


[Ratoase  No.  34-36014;  File  No.  SR-Amm- 
95-19] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Order  Granting 
Accelerated  Temporary  Approval  of 
Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc. 
Relating  to  Amendments  to  Rule  170 
Pertaining  to  Specialists'  Liquidating 
Transactions 

July  21, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  May  24, 
1995.  the  American  Stock  Exchai^, 
Inc.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regttlatory  Organization's 
Statement  of  the  Temu  of  Substance  of 
the  Propoaed  Rule  Change 

The  Amex  requests  permanent 
approval  of  a  pilot  program  that  aibends 
Exchange  Rule  170  to  permit  a  specialist 
to  effect  a  liquidating  transaction  on  a 
zero  minus  tick,  in  the  case  of  a  "long" 
positions,  or  zero  plus  tick,  when 
covering  a  "short"  position,  without 
Floor  Official  approval.  The  pilot 
program  also  amends  Rule  170  to  set 
forth  the  affirmative  action  that 
specialists  are  required  to  take 
subsequent  to  effecting  various  types  of 
hquidating  transactions.  In  the 
alternative,  the  Exchange  is  proposing  a 
one  year  extension  of  the  pilot  program. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  m  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  April  22. 1994,  the  Commission 
approved,  on  a  one  year  pilot  basis, 
amendments  to  Exchange  Rule  170  to 
permit  a  specialist  to  effect  a  liquidating 
transaction  on  a  zero  minus  tick,  in  the 
case  of  a  "long"  position,  or  a  zero  plus 
tick,  when  covering  a  "short"  position, 
v«thout  Floor  Official  approval.^  The 
amendments  also  set  forth  the 
affirmative  action  that  specialists  are 
required  to  take  subsequent  to  effecting 
various  types  of  liquidating 
transactions. 

During  the  course  of  the  pilot 
program,  the  Exchange  has  monitored 
compliance  with  the  requirements  of  the 
Rule,  and  our  findings  in  this  regard 
have  been  forwarded  to  the  Commission 
under  separate  cover.  We  believe  that 
the  amendments  have  provided 
specialists  with  flexibility  in  liquidating 
specialty  stock  positions  in  order  to 
facilitate  their  abiUty  to  maintain  fair 
and  orderly  markets,  particularly  during 
unusual  market  conditions.  In  addition, 
the  specialist's  concomitant  obligation 
to  participate  as  dealer  on  the  opposite 
side  of  the  market  after  a  liquidating 
transaction  has  been  strengUiened. 

The  Exchange  is  therefore  proposing 
approval  of  the  amendments  to  Rule 
170.  In  the  alternative,  the  Exchange  is 
requesting  an  extension  of  the  pilot 
program  for  an  additional  one  year 
period,  if  the  Commission  feels  that 
further  study  and  monitoring  of  the 
effects  of  the  pilot  program  are 
necessary. 


•15  U.S.C  78s(bK2)  (1988). 
•"17  CFR  20O.3O-3(a)(121  (1994). 
» 15  U.S.C  7a8(b)(l)  (1988). 
2 17  CFR  240.19t>-4  (1994). 


'The  Commission  approved  the  pilot  program  in 
Securities  Exchange  Act  Release  No.  33957  (April 
22. 1994),  59  FR  22188  (April  29.  1994)  ("1994 
Approval  Order").  On  April  21,  1995,  the 
Commission  granted  a  three  month  extension  to  the 
pilot  program,  ending  on  July  21, 1995.  Securities 
Exchange  Release  No.  35635  (April  21, 1995),  60  FR 
20780  (April  27,  1995). 


2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  further  the  objectives  of 
Section  6(b)(5)  in  particular  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and,  in  general,  protect  investors  and 
the  public  interest.  The  proposed  rule 
change  is  also  consistent  with  Section 
11(b)  of  the  Act  which  allows  exchanges 
to  promulgate  rules  relating  to 
specialists  in  order  to  maintain  fair  and 
orderly  mariiets. 

B.  Self-Regulatory  Organization's 
Statanent  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W.. 
Washington.  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
conmiunications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  v«ll  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-95- 
19  and  should  be  submitted  by  August 
18. 1995. 

rV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 


exchange,  and.  in  particular,  with 
Sections  6(b)(5)  and  11  of  the  Act.*  The 
Commission  believes  the  proposal  is 
consistent  with  the  Section  6(b)(5) 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and.  in  general,  protect  investors  and 
the  public  interest.  The  Commission 
also  believes  that  the  proposal  is 
consistent  with  Section  11(b)  of  the  Act 
and  Rule  llb-1  thereunder.'  which 
allow  exchanges  to  promulgate  rules 
relating  to  specialists  in  order  to 
maintain  fair  and  orderly  markets. 

Under  the  pilot  program,  a  specialist 
may  liquidate  a  position  by  selling  stock 
on  a  direct  minus  tick  or  by  purchasing 
stock  on  a  direct  plus  tick  oiily  if  such 
transacticms  are  reasonably  necessary 
for  the  maintenance  of  a  fair  and  orderly 
market  and  only  if  the  specialist  has 
obtained  the  prior  approval  of  a  Floor 
Official.  Liquidations  on  a  zero  minus  or 
a  zero  plus  tick,  which  previously 
required  Floor  Official  approval,  can  be 
effected  under  the  pilot  procedures 
without  a  Floor  Official's  approval,  but 
continue  to  be  subject  to  the  restriction 
that  they  be  effected  only  when 
reasonably  necessary  to  maintain  a  fair 
and  orderly  market.  In  addition,  the 
specialist  must  maintain  a  fair  and 
orderly  market  during  the  liquidation. 
After  the  liquidation,  a  specialist  is 
required  to  re-enter  the  market  on  the 
opposite  side  of  the  market  from  the 
hquidating  transaction  to  offset  any 
imbalances  between  supply  and 
demand.  During  any  period  of  volatile 
or  unusual  market  conditions  resulting 
in  a  significant  price  movement  in  a 
specialist's  specialty  stock,  the 
specialist's  re-entry  into  the  market 
must  reflect,  at  a  minimum,  his  or  her 
usual  level  of  dealer  participation  in  the 
specialty  stock.  In  addition,  during  such 
periods  of  volatile  market  conditions  or 
unusual  price  movements,  re-entry  into 
the  market  following  a  series  of 
transactions  must  reflect  a  significant 
level  of  dealer  participation. 

In  our  1994  Approval  Order,*  the 
Commission  asked  the  Amex  to  submit 
a  report  setting  forth  the  criteria 
developed  by  the  Exchange  to  determine 
whether  liquidating  transactions 
effected  by  specialists  pursuant  to  the 
pilot  were  necessary  and  appropriate  in 
connection  writh  fair  and  orderly 
markets.  The  Commission  also  asked  the 
Amex  to  provide  information  regarding 
the  Exchange's  monitoring  of 


*  15  U.S.C.  78f  and  78k  (1988). 
» 17  CFR  240.11b-l  (1994). 
■  See  supra  note  3. 


liquidating  transactions  effected  by 
specialists  on  any  destabilizing  tick.  In 
addition,  the  Commission  asked  the 
Amex  to  provide  the  following 
information  in  its  report:  (1)  a  review  of 
all  hquidating  transactions  effected  by 
specialists  on  any  destabilizing  ticks;  (2) 
a  review  of  liquidating  transactions  by 
specialists  to  determine  that  the 
required  Floor  Official  approval  was 
obtained  where  necessary;  and  (3)  a 
review  of  liquidating  transactions  in 
light  of  dealer  participation  levels  and 
re-entry  into  the  market  in  terms  of 
timing  and  support. 

In  April  1995,  the  Commission 
extended  the  pilot  program  for  three 
months  to  give  the  Exchange  additional 
time  to  prepare  the  report  discussed 
above  and  submit  the  data  to  the 
Commission  for  its  consideration  of 
whether  the  pilot  program  should  be 
granted  permanent  approval.'  The 
Exchange  submitted  the  report  in  May 
1995.  After  reviev«ng  the  data,  the 
Commission  agrees  with  the  Exchange 
that  the  pilot  generally  is  working  well. 
In  particular,  the  Commission  believes 
the  report  indicates  that  specialist 
generally  are  entering  the  aftermaiiket 
after  effiscting  liquifying  transactions 
when  appropriate  and  that  the  Exchange 
has  developed  surveillance  pnx»dures 
that  mable  it  to  monitor  specialists' 
reliquifying  activity. 

The  Commission  believes,  however, 
that  further  monitoring  of  the  pilot  is 
necessary  before  permanent  approval 
can  be  granted.  In  this  regard,  the 
Exchange  should  continue  to  emphasize 
the  requirements  of  the  rule,  including 
the  necessity  for  floor  official  approval 
of  specialists'  purchases  and  sales  on 
direct  plus  or  minus  ticks,  and  that  such 
transactions  can  only  be  effected  if 
reasonably  necessary  for  the 
maintenance  of  fair  and  orderly  markets. 
In  addition,  where  proper  procedures 
are  not  followed,  the  Amex  should  take 
appropriate  disciplinary  action. 
The  Commission  has  therefore 
decided  to  extend  the  pilot  program  for 
one  year.  During  the  one  year  extension, 
the  Commission  expects  the  Amex  to 
continue  to  monitor  compliance  with 
the  pilot  program  procedures  and  report 
any  non-compliance  with  the  rule  and 
the  action  the  Amex  has  taken  as  a 
result  of  such  non-compliance.  The 
Amex  should  prepare  an  additional 
report  as  described  above  and  submit 
the  data  to  the  Commission  for  its 
consideration  of  whether  the  pilot 


'  See  supra  note  3. 
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program  should  be  granted  permanent 
approval." 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof. 
This  will  permit  the  pilot  program  to 
continue  on  an  uninterrupted  basis.  In 
addition,  the  Exchange  proposes  to  • 
continue  using  the  identical  procedures 
contained  in  the  pilot  program.  The  rule 
change  that  implemented  the  pilot 
program  was  published  in  the  Federal 
Register  for  the  full  comment  period," 
and  no  comments  were  received. 
Furthermore,  the  Commission  approved 
a  similar  rule  change  for  the  NYSE  also 
v«rithout  receiving  comments  on  the 
proposal.!" 

It  therefore  is  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,>i  that  the 
proposed  rule  change  is  approved  on  an 
accelerated  basis  for  a  one  year  period 
ending  on  July  21, 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

RH  Doc.  95-18600  Filed  7-27-95;  8:45  am] 
MUJNO  COOK  Mia-M-M 

[Reieaae  No.  34-38004;  Fito  No.  SR-BSE- 
•&-13) 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  ttie  Boston  Stocic 
Exchange,  Incorporated  Relating  to  a 
Nine  Month  Extension  of  a  Pilot 
Program  for  Stopping  Stocii  In 
Minimum  Variation  Markets 

July  21. 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  July  12, 1995,  the 
Boston  Stock  Exchange,  Incorporated 
C'BSE"  or  "Exchange")  filed  with  the 
Seciuities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  H,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
pubhshing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  (rf' 
the  Proposed  Rule  CSumge 

The  Exchange  seeks  a  nine  month 
extension  of  its  pilot  program  regarding 
stopping  stock  in  minimum  variation 
markets.* 

n.  Self-Regulatory  Organization's 
Statement  of  the  Propose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  extend  the  Commission 
approved  pilot  provision  regarding  the 
execution  of  stopped  orders  in 
minimum  variation  markets  for  an 
additional  nine  months.  The  pilot 
provision  expires  on  July  21, 1995,  and 
this  proposal  would  extend  the  pilot 
until  April  21, 1996. 

The  pilot  rule  requires  the  execution 
of  stopped  orders  in  minimum  variation 
markets  (a)  after  a  transaction  takes 
place  on  the  primary  market  at  the  stop 
price  or  higher  in  the  case  of  a  buy  order 
(lower  in  the  case  of  a  sell  order),  (b) 
afler.the  applicable  Exchange  share 
volume  is  exhausted  or  (c)  at  any  time 
prior  to  (a)  or  (b)  if  filled  at  an  improved 
price.'  In  no  event  will  a  stopped  order 


•The  Commission  requests  that  this  report  be 
submitted  by  April  1996,  along  with  any  requests 
for  extension  or  permanent  approval  of  the  pilot. 

*  See  Securities  Exchange  Act  Release  No. 
(August  25.  1993).  58  FR  45926  (August  31,  1993). 

">  See  Securities  Exchange  Act  Release  No.  31797 
(January  29,  1993).  5S  FR  7277  (February  S.  1993). 

>>  15  U.S.C  76s(b)(2)  (1988). 


'  The  Commission  initially  approved  the  BSE's 
proposal  to  codify  procedures  for  stopping  stock 
and  to  establish  a  separate  pilot  program  for 
stopping  stock  in  minimum  variation  markets  in 
Securities  Exchange  Act  Release  No.  35068  (Dec.  8. 
1994),  59  FR  64717  (Dec.  15,  1994)  (File  No.  SR- 
BSE-94-09)  ("1994  Pilot  Approval  Order").  The 
Commission  subsequenUy  extended  the  BSE's  pilot 
program  in  Securities  Exchange  Act  Release  No. 
35474  (Mar.  10.  1995),  60  FR  14471  (Mar.  17,  1995) 
(File  No.  SR-BSE-95-03)  ("March  1995  Pilot 
Approval  Order"). 

'The  Commission  notes  that,  in  certain  narrow 
circumstances,  a  BSE  specialist  may  execute  a 
stopped  order  before  limit  order  interest  on  the 
Exchange  is  exhausted.  To  do  so.  however,  the 
specialist  must  make  the  determination  that  such 
action  is  necessary,  in  his  or  her  professional 
judgment,  to  prevent  an  execution  that  would  create 
a  new  high  or  new  low,  a  double  up  or  down  tick 
or  an  out-of-range  print. 

Moreover,  the  specialist  must  follow  certain 
procedures  designeed  to  ensure  that  the  BSE's  limit 


be  executed  at  a  price  inferior  to  the 
stop  price.  The  Exchange  states  that,  as 
in  die  case  of  greater  than  minimum 
variation  markets,  the  proposed  rule 
will  continue  to  benefit  customers 
because  they  might  receive  a  better  price 
than  the  stop  price,  yet  it  also  protects 
prior-entered  same-price  limit  orders  on 
the  book. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  furthers  the  objectives  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  mari^et  system  and,  in 
general,  to  protect  investors  and  the 
public  interest;  and  is  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C  Self-Regulatory  Organization's 
Statement  on  Conunents  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
soliciteed  or  received. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data;  views,  and* 
arguments  concerning  the  foregoing. 
Persons  maldng  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


order  book  is  adequately  protected.  First,  the 
specialist  must  split  any  contra-side  order  flow 
bistween  the  stopped  order  and  limit  orders  with 
priority  at  the  better  price.  In  addition,  if  the 
specialist  elects  to  Bll  a  stopped  order  at  a  price 
better  than  the  stop  price  before  it  is  otherwise  due 
an  execution,  be  or  she  must  allocate  an  equal 
number  of  shares,  up  to  a  maximum  of  SCO  shares, 
to  orders  at  that  price  on  the  limit  order  book. 
Finally,  if  any  portion  of  a  stopped  order  remains 
unexecuted  at  the  end  of  the  trading  day,  the 
specialist  must  fill  such  order  in  its  entirety  and, 
as  described  above,  allocate  an  appropriate  number 
of  shares  to  the  book. 


proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  frt>m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-BSE-95-13 
and  should  be  submitted  by  August  18, 
1995. 

rv.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirem«its  of  Section  6(b)  ^  and 
Section  1 1(b) «  of  the  Act.  Specifically, 
the  Commission  believes  the  proposal  is 
consistent  with  the  Section  6Cb)(5) 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  public  interest.  The 
Commission  also  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirement  of  Section  11(b),  and 
Rule  llb-1  thereunder.  5  that  specialist 
transactions  must  contribute  to  the 
maintenance  of  fair  and  orderly  markets. 

The  Commission  historically  has  been 
concerned  that  the  practice  of  stopping 
stock  may  compromise  the  specialist's 
fiduciary  duty  to  unexecuted  customer 
orders  on  the  limit  order  book.®  The 
Commission,  however,  has  approved  the 
practice  in  limited  circumstances  where 
the  potential  harm  is  o^et  by  the 
improvement  in  the  marketplace 
liquidity  and  the  possibility  of  price 
improvement  for  the  customer. 
Accordingly,  those  exchanges  with 
stopping  stock  rules,'  including  the 


BSE,  require  their  specialists  to  reduce 
the  spread  between  the  consolidated 
best  bid  and  offer  or,  in  a  minimum 
variation  market,  to  add  size  at  the 
inside  quote."  The  Commission  believes 
that  such  a  requirement  strikes  an 
appropriate  balance  between  the 
interests  of  various  market  participants. 
Moreover,  by  encouraging  accurate 
representation  of  the  trading  interest 
held  by  the  specialist,  it  also  facilitates 
greater  transparency  in  the  securities 
market. 

Despite  these  potential  benefits,  the 
Commission  continues  to  be  concerned 
that,  in  minimum  variation  markets, 
limit  orders  on  the  specialist's  book  may 
be  bypassed  when  stopped  orders  are 
executed  at  a  better  price.*  These 
concerns  are  particularly  applicable  to 
the  BSE's  pilot  because  of  the 
Exchange's  unique  previsions  regarding 
the  execution  of  stopped  orders  at  an 
improved  price  before  pre-existing  limit 
order  interest  at  that  price  is 
exhausted.'" 

As  a  result,  in  the  orders  approving 
the  BSE's  pilot  procedures,''  the 
Commission  asked  the  Exchange  to 
study  the  effects  of  stopping  stock  in  a 
mipimiim  variation  market.  Specifically, 


'  15  U.S.C  78f(b)  (1988  *  Supp.  V  1993). 

*  15  U.S.C  78k  (1988). 

=  l7CrR240.11b-l(1994). 

■  S«e  e.g.,  SEC.  Report  of  the  Special  Study  of  the 
Securities  Markets  of  the  Securities  and  Exchange 
Commission,  H.R.  Doc.  No.  95.  88th  Cong.,  1st  Sess. 
Ft  2  (1963).  When  stock  is  stopped,  book  orders  on 
the  opposite  side  of  the  market  that  are  entitled  to 
immediate  execution  lose  their  priority.  If  the 
stopped  order  then  receives  a  better  price,  limit 
orders  at  the  stop  price  are  bypassed  and,  if  the 
market  turns  away  from  that  limit,  may  never  be 
executed. 

'  See  NYSE  Rule  116.30;  American  Stock 
Exchange  ("Amex")  Rule  109;  and  Article  XX.  Rule 
37  of  the  Chicago  Slock  Exchange  ("CHX")  Rules. 


The  relevant  NYSE.  Amex.  and  CHX  pilot  programs 
permit  specialists  to  stop  stock  in  minimum 
variation  markets.  See  alio  Securities  Exchange  Act 
Release  No.  34614  (Aug.  30.  1994).  59  FR  46280 
(SepL  7.  1994)  (File  No.  SR-Phbt-93-41) 
(approving  a  Philadelphia  Stock  Exchange  ("Thlx") 
proposal  to  codify  its  procedures  for  stopping  stock 
into  Equity  Floor  Proosdure  Advice  A-2,  Stepping 
Orders). 

*  See  Interpretation  .50  of  Section  38(d),  Chapter 
n  of  BSE's  Rules. 

•The  NYSE,  Amex,  and  CHX  pilot  programs  for 
stopping  stock  in  minimum  variation  markets  raise 
concerns  with  respect  to  bypassing  of  limit  orders 
on  the  opposite  side  of  the  market  from  the  stopped 
order  and  not  of  limit  orders  on  the  same  side.  The 
BSE's  pilot  program,  however,  raises  concerns  with 
respect  to  limit  orders  on  both  sides  of  the 
specialist's  book  because  of  the  special  provision  in 
the  BSE's  pilot  program  regarding  the  execution  of 
stopped  orders  at  an  improved  price  before  the  pre- 
existing limit  orders.  The  NYSE.  Amex.  and  CHX 
pilot  programs  have  been  extended  until  October 
21, 1995,  to  allow  the  Commission  to  determine 
whether  the  benefits  of  the  practice  substantially 
outweigh  the  costs  thereof  for  permanent  approval 
purposes.  For  further  discussion  of  the  NYSE. 
Amex  and  CHX  pilot  programs  and  the 
Commission's  rationale  for  extending  them  until 
October  21. 1995,  see  Securities  Exchange  Act 
Release  Nos.  36009  (July  21. 1995),  (File  No.  SR- 
NYSE-^5-26);  36010  (July  21, 1995),  (File  No.  SR- 
Amex-95-27);  and  36011  (July  21, 1995)  (File  No. 
SR-CHX-95-17). 

"■  See  supra,  note  2.  Because  the  pilot  programs 
on  the  NYSE.  Amex.  and  CHX  do  not  have  a  similar 
provision  as  the  BSE  regarding  the  execution  of 
stopped  orders  before  pre-existing  limit  orders  and 
the  BSE  has  limitations  on  its  ability  to  surveil 
compliance  with  procedures  when  the  stopped 
orders  are  executed  before  pre-existing  limit  orders, 
the  BSE  pilot  program  is  only  being  extended  for 
nine  months. 

"See  1994  Pilot  Approval  Order  and  March  1995 
Pilot  Approval  Order,  supra,  note  1. 


the  Commission  requested  information 
on  (1)  the  number  of  orders  stopped  in 
minimum  variation  markets;  (2)  the 
average  size  of  such  orders;  and  (3)  the 
percentage  of  stopped  orders  that 
received  price  improvement.  In 
addition,  the  Commission  encouraged 
the  BSE  to  develop  an  appropriate 
measure  of  the  pilot  program's  impact 
on  limit  orders,  particularly  those  limit 
orders  on  the  specialist's  book  ahead  of 
the  stopped  stock. 

Although  the  BSE  has  provided  the 
Commission  with  the  requested 
information  on  the  number  of  orders 
stopped,  their  average  size,  and  the 
percentage  of  such  orders  that  received 
price  improvement,  the  BSE  has  not  yet 
developed  a  measure  of  the  pilot's 
impact  on  limit  orders.  The  Commission 
believes  that  the  BSE  needs  to  submit 
comprehensive  data  on  the  operation  of 
this  rule  and,  in  particular,  on  the 
impact  on  limit  orders  on  the 
specialist's  book  before  the  Commission 
can  evaluate  fairly  the  BSE's  use  of  its 
pilot  procedures.  To  allow  such 
information  to  be  gathered  and 
reviewed,  the  Commission  believes  that 
it  is  reasonable  to  extend  the  pilot 
program  imtil  April  21, 1996.  During 
this  extension,  the  Commission  expects 
the  BSE  to  respond  fully  to  the  concerns 
set  forth  below. 

Accordingly,  before  the  Commission 
would  consider  another  extension  or 
permanent  approval  of  the  Exchange's 
pilot  program,  the  BSE  must  submit 
comprehensive  quantitative  data  on  the 
impact  of  stopping  stock  in  minimum 
variation  markets  on  customer  limit 
orders  on  the  specialist's  book  and 
demonstrate  that  the  Exchange  has  the 
technological  capabilities  necessary  to 
monitor  specialist  compliance  with  the 
pilot  procedures. 

The  Commission  requests  that  the 
BSE  calculate  data  based  on  twenty 
stocks  chosen  by  the  Commission 
during  three  different  days  showing  (1) 
how  many  orders  and  shares  were 
stopped  in  each  stock,  (2)  the  average 
number  of  limit  orders  and  the  average 
number  of  shares  on  the  book  ahead  of 
the  stopped  stock.  (3)  how  many  orders 
and  shares  received  price  improvement, 
and  (4)  how  many  orders  and  shares 
were  on  the  limit  order  book  at  the  time 
each  order  was  stopped  and  the  number 
of  such  limit  orders  and  shares  that 
were  not  executed  by  the  end  of  the 
trading  day.  The  Exchange  should 
provide  the  data  for  each  stock  for  each 
day,  aggregate  figures  for  each  stock  for 
all  three  days,  and  for  all  stocks 
aggregate  numbers  for  each  day  and  for 
all  three  days.  The  Commission  requests 
that  the  BSE  submit  a  report  describing 
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its  findings  on  the  above  matters  by 
November  17, 1995. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof. 
This  will  permit  the  pilot  to  continue  on 
an  uninterrupted  basis.  In  addition,  the 
procedures  the  Exchange  proposes  to 
continue  using  are  the  identical 
procedures  that  were  published  in  the 
Federal  Register  for  the  full  comment 
period  and  were  approved  by  the 
Commission. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  '*  that  the  proposed 
rule  change  (SR-BSE-95-13)  is  hereby 
approved  on  a  pilot  basis  imtil  April  21, 
1996. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc  95-18601  Filed  7-27-95;  8:45  ami 
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of  niing  and  Order  Granting 
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Rule  Ctwnge  by  the  Chicago  Stock 
Exchange,  Incorporated  Relating  to  an 
Extsnaion  of  ttie  Pilot  Program  for 
Stopped  Orders  in  MInimuin  Variation 


July  21, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  §  78s(b)(l).  notice  is 
hereby  given  that  on  July  7, 1995,  the 
Chicago  Stock  Exchange,  Incorporated 
("CHX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  soUdt 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Teinu  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend  the 
pilot  program  for  stopped  orders  in 
minimum  variation  markets  for  an 
additional  three  (3)  month  period.^  The 


pilot  program  is  set  to  expire  on  July  21. 
1995. 

n.  Self-Regulatory  Organizatitm's 
Statemmt  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  extend  the  pilot  program 
implemented  to  establi^  a  procedure 
regarding  the  execution  of  "stopped" 
maricet  orders  in  minimiiTn  variation 
maikets  (usually  an  Vsth  spread  market). 
In  1992,  the  Exdiange  adopted 
interpretation,  and  policy  .03  to  Rule  37 
of  Article  XX  on  a  pilot  basis  to  permit 
stopped  market  orders  in  minimum 
variation  markets. ^  Prior  to  the  pilot 
program,  no  Exchange  rule  required 
specialists  to  grant  stops  in  minimum 
variation  markets  if  an  out-of-range 
execution  would  result.^  While  the 
Exchange  has  a  policy  regarding  the 
execution  of  stopped  market  orders 
generally,  the  Exchange  believes  it  is 
necessary  to  est^lish  a  separate  policy 
for  execiiting  stopped  market  orders 
when  there  is  a  minimum  variation 
market. 

The  Exchange's  general  policy 
regarding  the  execution  of  stopped 
orders  is  to  execute  them  based  on  the 
next  primary  market  sale.  If  this  policy 
were  used  in  a  minimum  variation 
market,  it  would  cause  the  anomalous 


result  of  requiring  the  execution  of  all 
pre-existing  orders  even  if  those  orders 
are  not  otherwise  entitled  to  be  filled.* 

The  Exchange's  proposed  policy 
would  prevent  unintended  results  by 
continuing  a  pilot  program,  established 
in  1992.  for  stopped  market  orders  in 
minimimi  variation  markets.' 
Specifically,  the  pilot  program  would 
require  the  execution  of  stopped  market 
orders  in  minimum  variation  markets 
after  a  transaction  takes  place  on  the 
primary  market  at  the  stopped  price  or 
worse  (higher  for  buy  orders  and  lower 
for  sell  orders),  or  after  the  applicable 
Exchange  share  volume  is  esdiausted.  In 
no  event  %vill  a  stopped  order  be 
executed  at  a  price  inferior  to  the 
stopped  price.^  In  the  Exchange's  view, 
the  proposed  policy  will  continue  to 
benefit  customers  because  they  might 
receive  a  better  price  than  the  stop 
price,  yet  it  also  protects  Exchange 
specialists  by  eliminating  their  exposure 
to  executing  potentially  large  amounts 
of  pre-existing  bids  or  offers  when  such 
executions  would  otherwise  not  be 
required  imder  Exchange  rules. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 


"15  U.S.C  78s(b)(2)  (1988). 

"17  CFR  200.30-3(a)(12)  (1994). 

'The  Exchange  originally  received  approval  of 
the  pilot  program  in  Securities  Exchange  Act 
Release  No.  30189  []aa.  14. 1992).  57  FR  2621  Uan. 


22. 1992)  (File  No.  SR-MSE-91-10)  ("1992 
Approval  Order").  The  Conunission  subsequently 
extended  the  Exchange's  pilot  program  in  Securities 
Exchange  Act  Release  Nos.  31975  (Mar.  10,  1993), 
58  FR  14230  (Mar.  16,  1993)  (File  No.  SR-MSE-93- 
04)  ("March  1993  Approval  Order");  32457  (June 
11, 1993),  58  FR  33681  (June  18.  1993)  (File  No. 
SR-MSE-93-14)  ("June  1993  Approval  Order"); 
33790  (Mar.  21, 1994),  59  FR  14434  (Mar.  28. 1994) 
(File  No.  SR-MSE-93-30)  ("1994  Approval 
Order");  35431  (Mar.  1. 1995,  60  FR  12796  (Mar.  8, 
1995)  (File  No.  SR-CHX-95-04)  ("March  1995 
Approval  Order"). 

'  See  1992  Approval  Order,  supra,  note  1. 

'  The  term  "out-of-range"  means  either  higher  or 
lower  than  the  price  range  in  which  the  security 
traded  on  the  primary  market  during  a  particular 
trading  day. 


*  For  example.  aMume  the  market  in  ABC  atock 
is  20-20<A:  SO  X  50  with  '/bth  being  out  of  range. 
A  customer  place*  an  order  with  the  Exchange 
specialist  to  buy  100  shares  of  ABC  at  the  market 
and  a  stop  is  effected.  The  order  is  stopped  at  20^ 
and  the  Exchange  specialist  includes  \ha  order  in 
his  quote  by  bidding  the  100  shares  at  20.  If  the  next 
sale  on  the  primary  market  is  for  100  shares  at  20, 
adopting  the  Exchange's  existing  general  policy  to 
minimum  variation  markets  wouldrequin  the 
specialist  to  execute  the  stopped  market  order  at  20. 
However,  because  the  stopped  market  order  does 
not  have  time  or  price  priority,  its  execution  would 
trigger  the  requirement  for  the  Exchange  specialist 
to  execute  all  pre-existing  bids  (in  this  case  S.OOO 
shares)  based  on  the  Exchange's  rules  of  priority 
and  precedence.  This  is  so  even  though  the  pre- 
existing bids  were  not  otherwise  entitled  to  b» 
filled. 

In  the  above  example.  Exchange  Rule  37  (Article 
XX)  requires  the  Exchange  specialist  to  fill  orders 
at  the  limit  price  only  if  such  orders  would  have 
been  filled  bad  they  been  transmitted  to  the  primary 
market.  Therefore,  the  100  share  print  at  20  in  the 
primary  market  would  cause  at  most  100  of  the 
5,000  share  limit  order  to  be  filled  on  the  Exchange. 
However,  the  Exchange's  general  policy  regarding 
stopped  orders,  if  applied  to  minimum  variation 
markets,  would  require  the  100  share  stopped 
market  order  to  be  filled,  and  as  a  result,  all  pre- 
existing bids  at  the  same  price  to  be  filled  in 
accordance  with  Exchange  Rule  16  (Article  XX). 

'  See  1992  Approval  Order,  supra,  note  1. 

■Exchange  Rule  28  (Article  XX)  states: 

An  agreement  by  a  member  or  member 
organization  to  "stop"  securities  at  a  specified  price 
shall  constitute  a  guarantee  of  the  purchase  or  sale 
by  him  or  it  of  the  securities  at  the  price  or  its 
equivalent  in  the  amount  specified. 

If  an  order  is  executed  at  a  less  favorable  price 
than  that  agreed  upon,  the  member  or  member 
organization  which  agreed  to  stop  the  securities 
shall  be  liable  for  an  adjustment  of  the  difference 
between  the  two  prices. 


Act  in  that  it  is  designed  to  promote  just 
and  equitable  principles  of  trade. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  conunents  were  sohcited 
or  received  with,  respect  to  the  proposed 
rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  fit)m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-CHX-95-17 
and  should  be  submitted  by  August  18, 
1995. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  with 
section  6(b)(5) '  and  Section  11(b) »  of 
the  Act.  "rhe  Commission  believes  that 
proposed  interpretation  and  policy  .03 
to  Rule  37  should  further  the  objectives 
of  Section  6(b)(5)  and  Section  11(b) 
through  pilot  program  procedures 
designed  to  allow  stops,  in  minimum 
variation  markets,  imder  limited 
circumstances  that  offer  primary  market 
price  protection  for  customers  whose 


orders  are  granted  stops,  while  still 
adhering  to  traditional  auction  market 
rules  of  priority  and  precedence. 

In  the  orders  approving  the  pilot 
procedures.*  the  Commission  asked  the 
CHX  to  study  the  effects  of  stopping 
stock  in  a  minimum  variation  maricet. 
The  Exchange  has  submitted  to  the 
Commission  several  monitoring  reports 
regarding  its  pilot  program.  The 
Commission  believes  that  the 
monitoring  reports,  especially  the  latest 
report,  provide  useful  information 
regarding  the  effectiveness  of  the 
program  during  the  pilot  period.  The 
Commission,  however,  finds  that 
additional  time  is  necessary  to  evaluate 
carefully  and  comprehensively  the 
information  provided  by  the  Exchange 
and  the  CHX's  use  of  its  pilot 
procedures.  Accordingly,  the 
Conunission  believes  that  it  is 
reasonable  to  extend  the  pilot  program 
until  October  21, 1995.  to  avoid 
compromising  the  benefit  that  investors 
might  receive  imder  Rule  37,  as 
amended,  while  the  Commission  is 
deciding  whether  to  grant  permanent 
approval  of  the  pilot  program.*" 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  the  notice  of  filing 
thereof.  This  will  permit  the  pilot 
program  to  continue  on  an 
uninterrupted  basis.  In  addition,  the 
procedures  the  Exchange  proposes  to 
continue  using  are  the  identical 
procedures  that  were  published  in  the 
Federal  Register  for  the  full  comment 
period  and  were  approved  by  the 
Commission.  No  comments  were 
received  at  that  time. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.»>  that  the 
proposed  rule  change  (SR-CHX-95-17) 
is  hereby  approved  on  a  pilot  basis  until 
October  21, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
auth(Kity.»* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  95-18605  Filed  7-27-95;  8:45  am] 
BMjjNQ  cooe  aeio-oi-M 


'  IS  U.S.C  78f  (1988  ft  Supp.  V 1993). 
•15U.S.C.  78k(1988). 


*See  supra,  note  1. 

"■See  Securities  Exchange  Act  Release  No.  35910 
Oune  28,  1995),  60  FR  34563  (July  3,  1995)  (notice 
of  filing  of  proposed  rule  change  relating  to 
permanent  approval  of  CHX's  pilot  program  for 
stopping  stock  in  minimum  variation  markets). 

"  16  U.S.C  78s(b)(2)  (1988). 

"  17  CFR  200.3O-3(a)(12)  (1994). 


[Pelaaai  No.  34-36015;  File  No.  SR-NYSE- 
94-34] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Amendment  No.  2  to 
Proposed  Rule  Change  by  New  York 
Stock  Exchange,  inc.  fMating  to 
Amendment  of  Exchartge  Rule  92 

July  21, 1995. 

Pursuant  to  Sectioivl9(b)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  July  13, 1995,  the 
New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

As  originally  filed,*  the  proposed  rule 
change  extended  the  applicability  of 
Rule  29  to  trades  by  a  member  or 
member  organization  on  any  maricet 
center  and  provided  a  limited 
exemption  to  permit  member 
organizations  to  trade  along  with  their 
customers  when  liquidating  a  block 
facilitation  position.  Amendment  No.  1 
to  SR-NYSE-94-34  expanded  the 
purpose  section  of  the  original  filing.' 
This  Amendment  No.  2  to  SR-NYSE- 
94-34  revises  the  proposed  rule  change 
to  specifically  exclude  transactions  in 
securities  not  listed  on  the  NYSE, 
transactions  by  a  member  organization 
acting  in  the  capacity  of  a  specialist  or 
market  maker  on,  a  regional  exchange,  to 
the  extent  that  a  principal  trade  is 
effected  and  immediately  liquidated  at 
the  same  price  to  a  customer  on  that 
exchange.  An  additional  limited 
exemption  also  would  allow  a  member 
or  member  organization  to  trade  along 
with  a  customer  when  engaging  in  bona 
fide  arbitrage  or  risk  arbitrage  provided 
certain  conditions  are  met.^ 

The  following  is  the  text  of  the 
proposed  rule  diange  marked  to  reflect 
all  of  the  proposed  changes  to  the 
current  rule.  Additions  to  the  current 


'  The  filing  was  published  for  public  comment  in 
Securities  Exchange  Act  Release  No.  35139 
(December  22,  1994).  60  FR  156  (January  3. 1995). 
The  Commission  published  notice  of  an  extension 
of  the  comment  period  in  Securities  Exchange  Act 
Release  No.  35274  (January  25. 1995),  60  FR  6330 
(February  1. 1995). 

2  AnMndment  No.  1  wa»  included  in  the  original 
publication  for  public  comment.  See  Securities 
Exchange  Act  Release  No.  35139,  supra  note  1. 

>  17  CFR  240.19C-3  (1994). 


JMI 
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rule  are  in  italics  and  deletions  are  in 
brackets. 

Rule  92:  Ldmitations  on  Membeis' 
Trading  Because  of  Customers'  Oders 

[(a)  No  member  shall  (1)  personally 
buy  orinitiate  the  purchase  of  any 
security  on  the  Exchange  for  his  ovm 
account  or  for  any  accoimt  in  which  he, 
his  member  organ|^tion  or  any  other 
member,  allied  member  or  approved 
person,  in  such  organization  or  officer 
thereof,  is  directly  or  indirectly 
interested,  while  such  member 
personally  holds  or  has  knowledge  that 
his  membiar  organization  holds  an 
imexecuted  market  order  to  buy  such 
security  in  the  unit  of  trading  for  a 
customer,  or  (2)  personally  sell  or 
initiate  the  sale  of  any  security  on  the 
Exchange  for  any  sudi  account,  while 
he  personally  holds  or  has  knowledge 
that  his  member  organization  holds  an 
unexecuted  market  order  to  sell  such 
security  in  the  unit  of  trading  for  a 
customer. 

(b)  No  member  shall  (1)  personally 
buy  or  initiate  the  purchase  of  any 
security  in  the  Exchange  for  any  such 
account,  at  or  below  the  price  at  which 
he  personally  holds  or  has  knowledge 
that  his  member  organization  holds  an 
unexecuted  limited  price  order  to  buy 
such  security  in  the  imit  of  trading  for 
a  customer,  or  (2)  personally  sell  or 
initiate  the  sale  of  any  security  on  the 
Exchange  for  any  such  account  at  or 
above  the  price  a^  which  he  personally 
holds  or  has  knowledge  that  his  member 
organization  holds  an  unexecuted 
limited  price  order  to  sell  such  security 
in  the  unit  of  trading  for  customer.] 

(a)  Except  as  provided  in  this  Rule,  no 
member  or  member  or^nization  shall 
cause  the  entry  of  an  order  to  buy  (sell) 
any  Exchange-listed  security  on  the 
Exchange  or  any  <aher  market  center  for 
any  account  in  which  such  member  or 
member  organization  or  any  approved 
person  thereof  is  directly  or  indirectly 
interested  (a  "proprietary  order"),  if  the 
person  responsible  for  the  entry  of  such 
order  has  knowledge  of  any  particular 
unexecuted  customer's  order  to  buy 
(sell)  such  security  which  could  be 
executed  at  the  same  price. 

(b)  A  member  or  member  organization 
may  enter  a  proprietary  order  while 
representing  a  customer  order  which 
could  be  executed  at  the  same  price, 
provided  the  customer's  order  is  not  for 
the  account  of  an  individual  investor, 
and  the  customer  has  given  express 
permission,  including  an  understanding 
of  the  relative  price  and  size  of  allocated 
execution  reports,  under  the  following 
conditions: 

(1)  the  member  or  member 
organization  is  liquidating  a  position 


held  in  a  proprietary  facilitation 
account,  and  the  customer's  order  is  for 
10,000  shares  or  more;  or 

12)  the  member  or  member 
organization  is  engaging  in  bona  fide 
arbitrage  or  risk  arbitrage  transactions, 
and  recording  such  transactions  in  an 
account  used  solely  to  record  arbitrage 
transactions  (an  "arbitrage  account' ). 

(c)  llie  provisions  of  tms  Rule  shall 
not  apply  to: 

(1)  [to]  any  purchase  or  sale  of  any 
security  in  an  amount  of  less  than  the 
imit  of  trading  made  by  an  odd-lot 
dealer  to  offset  odd-lot  orders  fn 
customers:  [or] 

(2)  [to]  any  piirchase  or  sale  of  any 
seauity  upon  terms  for  delivery  other 
than  those  specified  in  such  unexecuted 
market  or  limited  price  order  (.]; 

(3)  transactionsoy  a  member  or 
member  organization  acting  in  the 
capacity  of  a  market  maker  pursuant  to 
Regulation  240.19C-3  of  the  Securities 
and  Exchange  Qmtmission  in  a  security 
listed  on  the  Exchange:  and 

(4)  transactions  by  a  member  or 
member  organization  acting  in  the 
capacity  of  a  specialist  or  market  maker 
on  anaiher  national  securities  exchange, 
to  the  extent  that  a  riskless  principal 
trade  is  effected  and  immediately 
liquidated  at  the  same  price  to  a 
customw  on  that  exchange. 

Supplementary  Material 

.10  A  member  or  employee  of  a 
member  or  member  organization 
responsible  for  entering  proprietary 
orders  shall  be  presumed  to  have 
knowledge  of  a  particular  customer 
order  unless  the  member  organization 
has  implemented  a  reasonable  system  of 
internal  policies  and  procedures  to 
prevent  the  misuse  of  information  about 
customer  orders  by  those  responsible  for 
entering  such  proprietary  orders. 

.20  This  Rule  snail  also  apply  to  a 
member  organization 's  member  on  the 
Floor,  who  may  not  execute  a 
proprietary  order  at  the  same  price,  or 
at  a  better  price,  as  an  unexecuted 
customs  order  that  he  or  she  is 
representing,  except  to  the  extent  the 
member  organization  itself  could  do  so 
under  this  Rule. 

.30  For  purposes  of  paragraph  (b) 
above,  the  term  "account  of  an 
individual  investor"  shall  have  the  same 
meaning  as  the  meaning  ascribed  to  that 
term  in  Exchange  Rule  80A.  For 
purposes  ofpara^aph  (b)(1)  above,  the 
term  "proprietary  facilitation  account" 
shall  mean  an  account  in  which  a 
member  organization  has  a  director 
interest  and  which  is  used  to  record 
transactions  whereby  the  member 
organization  acquires  positions  in  the 
course  of  facilitating  customer  orders. 


Only  those  positions  which  are  recorded 
in  a  proprietary  facilitation  account 
may  be  liquidated  as  provided  in 
paragraph  (b)(1).  For  purposes  of 
paragraph  (b)(2)  above,  the  terms  "bona 
fide  arbitrage"  and  "risk  arbitrage'  shall 
have  the  meaning  ascribed  to  such 
terms  in  Securities  Exchange  Act 
Release  15533,  January  26.  1979.  All 
transactions  effected  pursuant  to 
paragraph  (b)(2)  above  must  be  recorded 
in  an  arbitrage  account. 

[.10]  .40  A  member  who  issues  a 
commitment  or  obUgation  to  trade  from 
the  Exchange  throu^  ITS  or  any  other 
AppUcation  of  the  System  shall,  as  a 
consequence  thereof,  be  deemed  to  be 
initiating  a  piuchase  or  sale  of  a  security 
on  the  Exchange  as  referred  to  in  this 
Rule. 

[.20]  .50  See  paragraph  (c)(i)  of  Rule 
800  (Basket  Trading:  Applicability  and 
Definitions)  and  paragraph  99  (Off- 
Hours  Trading:  ApplicabiUty  and 
Definitions)  in  respect  of  the  ability  to 
initiate  basket  transactions  and 
transactions  through  the  "off-Hours 
Trading  Facility"  (as  Rule  900  defines 
that  term),  respectively, 
notwithstanding  the  Ihnitations  of  this 
Rule. 

n.  Self-Regulatory  Oi<gaBizatkm*s 
StatanMit  of  the  PurpoM  oC  and 
Statutory  Basis  iiDr,  the  Proposed  Rule 
Change 

In  its  filing  wnth  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Ute  Proposed  Rule 
Change 

1.  Purpose* 

Currently,  Exchange  Rule  92  provides 
that  members  may  not  trade  for  their 
own  accounts  at  a  price  at  which  they 
hold  executable  customer  orders.  The 
Rule,  by  its  express  terms,  does  not 
apply  to  member  organizations  or  to 
transactions  by  members  and  member 
organizations  in  market  centers  other 
than  the  exchange.  The  rule  does  not 


*Thia  discussion  consolidates  the  "Purpose" 
discussion  as  submitted  in  SR-NYSE-94-34  and 
Amendment  No.  1  thereto,  see  supra  note  1,  and 
also  discusses  additional  amendments  to  Rule  92 
being  filed  herein. 


contain  any  exceptions  for  any  types  of 
proprietary  transactions,  including 
transactions  where  a  member  firm 
trades  for  its  own  account  along  with  a 
customer's  block-size  order  when 
liquidating  a  proprietary  block 
facilitation  position,  or  transactions 
involving  bona  fide  arbitrage  and  risk 
arbitrage,  even  if  the  customer  has  given 
permission  for  the  firm  to  trade  along 
with  the  order. 

The  proposed  amendments  to  Rule  92 
make  clear  that  the  Rule  applies  only  to 
transactions  in  NYSE-Usteid  securities 
and  extend  the  Rule's  applicability  to 
member  organizations,  and  to 
transactions  by  members  and  member 
organizations  in  market  centers  other 
than  the  Exchange.  The  proposed 
amendments  contain  exemptions  for 
Uquidations  of  block  facilitation 
transactions  and  for  bona  fide  arbitrage 
and  risk  arbitrage,  as  discussed  below. 
The  proposed  amendments  also  provide 
exemptions,  as  discussed  below,  for 
member  organizations  acting  as  market 
makers  pursuant  to  Rule  19c-3  under 
the  Act,  or  as  regional  stock  exchange 
specialists  or  market  makers.  In 
addition,  the  proposed  amendments 
provide  an  exemption  for  member 
organization  proprietary  transactions 
where  the  member  organization  has 
implemented  information  barrier 
procedures  as  discussed  below. 

Applicability  of  Rule  92  to  Member 
Organizations 

The  proposed  amendments  to  Ride  92 
would  broaden  the  Rule's  applicability 
to  all  proprietary  trading  in  NYSE-listed 
stocks  wlien  a  member  organization  has 
an  agency  order  capable  of  execution  at 
the  price  at  which  a  proprietary  trade  is 
effected.  The  Exchange  imderstands  that 
in  most  "trading  along"  situations,  the 
same  Floor  Broker  represents  the  agency 
and  proprietary  orders  and,  even  if  that 
was  not  the  case,  it  would  be 
unacceptable  for  a  firm  to  enter  a 
proprietary  order  with  a  different 
broker,  who  could  then  compete 
directly  wdth  the  broker  representing  the 
member  firm's  customer.  To  better  deal 
with  the  current  trading  environment 
and  still  meet  the  high  standard  of 
ethical  conduct  the  Exchange  expects  of 
its  membership  when  dealing  with  their 
customers,  the  focus  of  Rule  92  should 
be  placed  on  the  member  organization 
itself.  Rule  92  was  drafted  and 
promulgated  prior  to  the  advent  of  block 
positioning  and  the  proliferation  of 
upstairs  proprietary  position  trading  by 
member  organizations,  but  the  Rule 
reflects  fundamental  concepts,  rooted  in 
agency  law,  that  an  agent  must  place  a 
customer's  interest  ahead  of  the  agent's 
proprietary  interest.  The  Exchange  and 
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its  constituent  committees  that  reviewed 
the  proposed  amendments  to  the  Rule 
believe  it  is  appropriate  to  extend  this 
emphasis  on  the  priority  of  customer 
interest  to  the  member  organization 
itself,  as  well  as  to  the  organization's 
Floor  members.  While  enforcement 
action  has  been  taken  regarding 
inappropriate  proprietary  trading  vis-a- 
vis agency  orders  as  violative  of  the 
NYSE  Rule  476  prohibition  against 
conduct  inconsistent  with  just  and 
equitable  principles  of  trade,  recent 
investigations  drew  the  Exchange's 
attention  to  a  practice  of  trading  along 
with,  but  not  ahead  of,  institutional 
customer  orders  with  the  consent  of  the 
consumer.  When  appropriate,  the 
Exchange  will  continue  to  bring 
enforcement  action  for  violations  of 
Rule  476  in  the  context  of  inappropriate 
proprietary  trading.  The  Exchange  also 
believes  that  amending  Rule  92  offers 
the  best  approach  to  addressing 
expectations  on  the  subject  of  member 
organization  proprietary  trading  in  the 
context  of  block  facilitation.  The 
proposed  amendments  change  the  scope 
and  focus  of  Rule  92  and  strike  an 
appropriate  balance  between  block 
facilitation  and  customer  protection. 

Applicability  of  Rule  92  to  Transactions 
by  Members  and  Member  Organizations 
in  Market  Centers  other  than  the 
Exchange 

The  proposed  amendments  to  Rule  92 
extend  the  application  of  the  Rule  to 
transactions  by  a  member  or  member 
organization  in  a  market  center  other 
than  the  Exchange.  The  Exchange 
believes  it  is  appropriate  that  the  broad 
concepts  of  agency  law  and  fiduciary 
duty  codified  in  paragraph  (a)  of  Rule  92 
be  made  applicable  to  all  agency 
representation,  irrespective  of  market 
center.  The  exceptions  provided  in 
paragraphs  (b)  and  (c)  are  intended  to 
apply  to  transactions  by  members  and 
member  organizations  on  the  Exchange. 
Other  market  centers  may  choose  to 
adopt,  or  not  adopt,  comparable 
exceptions.  The  Exchange,  as  well  as 
other  self-regulatory  organizations,  has  a 
long  history  of  regulating  activities 
involving,  for  example,  sales  practices 
and  the  trading  of  a  diverse  range  of 
financial  products  which  occiu'  in  other 
market  centere.  Many  of  these  regulatory 
activities  are  conducted  through  the 
Intermarket  Surveillance  Group. 

liquidation  of  Facilitation  Positions 

The  abiUty  to  liquidate  a  block 
facihtation  position  by  trading  along 
with  a  customer's  block-size  order  is 
generally  perceived  by  positioning  firms 
and  theif  institutional  customers  as  a 
reasonable  aspect  of  the  block 


facilitation  business,  provided  there  is 
disclosure  to  customera  and  customer 
consent.  The  inability  to  liquidate  such 
positions  in  these  circiunstances  may 
impede  the  block  facilitation  business, 
as  firms  may  be  reluctant  to  assiune 
block  facilitation  positions  if  they 
cannot  liquidate  them,  subject  to 
appropriate  safeguards,  while 
representing  customer  orders. 

The  Exchange  is  proposing  to  amend 
Rule  92  to  permit  member  organizations 
to  trade  along  with  a  customer,  when 
liquidating  a  block  facilitation  position, 
subject  to  the  following  conditions: 

•  The  customer  is  not  an  individual 
investor,* 

•  The  customer's  order  is  for  10,000 
shares  or  more; 

•  The  customer  has  given  express 
permission  for  the  member  organization 
to  trade  along  with  the  order,  including 
an  underatanding  of  the  relative  price 
and  size  of  allocated  execution  reports; 

•  The  member  organization  is 
liquidating  a  position  acquired  in  the 
course  of  facilitating  a  block  transaction; 
and 

•  The  member  organization's  orders 
are  for  an  account  used  to  record 
transactions  whereby  the  member 
organization  acquires  positions  in  the 
course  of  facilitating  customer  orders  of 
10,000  shares  or  more  (a  "proprietary 
facilitation  account"). 

The  Exchange  intends  to  inform 
membere  and  member  organizations 
that,  although  the  amended  rule  does 
not  outline  a  specific  method  of  record 
keeping  evidencing  that  a  customer  has 
given  permission  to  trade  along,  the 
biuden  of  proof  to  demonstrate  that 
customer  consent  was  obtained  will  fall 
on  the  member  or  member  organization. 

Bona  Fide  Arbitrage  and  Risk  Arbitrage 
Transactions 

The  Exchange  believes  it  would  be 
appropriate  for  members  and  member 
organizations  to  be  able  to  trade  along 
with  customers  in  bona  fide  arbitrage 
and  risk  arbitrage  transactions,  subject 
to  the  following  conditions: 

•  The  customer  is  not  an  individual 
investor; 

•  The  customer  has  given  express 
permission  for  the  member  organization 
to  trade  along  with  the  order,  including 
an  imderstanding  of  the  relative  price 
and  size  of  allocated  execution  reports; 
and 

•  The  member  organization's 
transactions  are  recorded  in  an  account 


'The  Exchange  believes  that  consent  to  trade 
along  should  be  given  by  a  market  professional  and 
therefore  is  limiting  these  exemptions  to  orders 
which  are  not  for  the  account  of  an  individual 
investor. 
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used  solely  to  record  arbitrage 
transactions  (an  "arbitrage  account"). 

As  with  the  exception  for  liquidation 
of  block  facilitation  positions,  the 
burden  of  proof  to  demonstrate  that 
customer  consent  was  obtained  would 
fall  on  the  member  or  member 
organization.  The  terms  "bona  fide 
arbitrage"  and  "risk  arbitrage"  woidd 
have  the  meaning  ascribed  to  them  in 
Securities  Exchange  Act  Release  No. 
15533.» 

Exception  for  Market  Makers 

The  Exchange's  proposal  would 
exempt  from  Rule  92  transactions  by  a 
member  organization  acting  in  the 
capacity  of  a  market  maker  pursuant  to 
Riile  19C-3  under  the  Act,'  and 
transactions  by  a  regional  exchange 
specialist  or  market  maker,  to  the  extent 
that  a  riskless  principal  trade  is  effected 
and  immediately  liquidated  at  the  same 
price  to  a  customer  on  that  exchange. 

Information  Barriers 

The  amendments  to  Rule  92  provide 
that  a  member  or  employee  of  a  member 
organization  responsible  for  entering 
proprietary  orders  shall  be  presumed  to 
have  knowledge  of  a  particular  customer 
order  unless  the  member  organization 
has  implemented  a  reasonable  system  of 
internal  policies  and  procedures  to 
prevent  the  misuse  of  information  about 
customer  orders  by  those  responsible  for 
entering  such  proprietary  orders.  Each 
member  organization  would  have  the 
flexibility  to  implement  such 
procedvues  as  it  deemed  appropriate  to 
its  own  business  operations. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  that  an  Exchange 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest.  The  proposed  rule 
change  will  enable  member 
organizations  to  add  depth  and  liquidity 
to  the  Exchange's  market,  while 
continuing  to  provide  customer 
protection  through  the  requirement  of 
customer  approval  for  trading  along 
situations. 


*  Securities  Exchange  Act  Release  No.  15533 
Qanuary  26. 1979). 

'Rule  19C-3  under  the  Act  provides  that  the  rules 
of  national  securities  exchanges  may  not  impose 
off-board  trading  restrictions  on  securities  listed 
after  April  26.  1979. 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

As  the  proposed  amendments  to  Rule 
92  would  apply  equally  to  all  market 
centers  with  respect  to  trading  by  NYSE 
members  and  member  organizations,  the 
Exchange  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
biu-den  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  understands  that  the 
Commission  has  received  comments  on 
SR-NYSE-94-34  and  Amendment  No.  1 
thereto  from  several  self-regulatory 
organizations  and  member 
organizations.  The  Exchange  believes 
that  issues  raised  by  these 
commentators  are  addressed  herein,  and 
in  a  letter  from  James  E.  Buck,  Senior 
Vice  President  and  Secretary  of  the 
Exchange,  to  Brandon  Becker,  IDirector 
of  the  Division  of  Market  Regulation, 
dated  March  15, 1995.8 

ni.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  pubUshes 
its  reasons  for  so  fiinding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 


*This  letter  and  all  other  comment  letters 
received  by  the  Commission  regarding  the  NYSE's 
proposal  are  available  in  the  Commission's  public 
reference  room  in  File  No.  SR-NYSE-94-34. 


Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-94- 
34  and  should  be  submitted  by  August 
18, 1995. 

For  the  Cktmmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  95-18602  Filed  7-27-95;  8:45  am] 
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[Release  No.  34-36009;  File  No.  SR-NYSE- 
95-26] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  New  York  Stock 
Exchange,  Inc.  Relating  to  an 
Extension  of  Its  Pilot  Program  for 
Stopping  Stock  Under  Amendments  to 
Rule  116.30 

July  21, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  §  78s(b)(l).  notice  is 
hereby  given  that  on  July  19, 1995,  the 
New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ni  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
a  request  to  extend  amendments  to  Rule 
116.30,  with  respect  to  the  ability  of 
specialists  to  stop  stock  in  minimum 
variation  markets  for  three  months  until 
October  21, 1995.^  The  text  of  the 


>  The  NYSE  received  approval  to  amend  Rule 
116.30,  on  a  pilot  basis,  in  Securities  Exchange  Act 
Release  No.  28999  (Mar.  21. 1991),  56  FR  12964 
(Mar.  28, 1991)  (File  No.  SR-NYSE-90-48)  ("1991 
Approval  Order").  The  Conunission  subsequently 
extended  the  NYSE's  pilot  program  in  Securities 
Exchange  Act  Release  Nos.  30482  (Mar.  16, 1992). 
57  FR  10198  (Mar.  24. 1992)  (File  No;  SR-NYSE- 
92-02)  ("  1992  Approval  Order  ");  32031  (Mar.  22. 


proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  NYSE,  and  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  v«th  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  extend  the  effectiveness  of 
amendments  to  Exchange  Rule  116.30 
that  permit  a  specialist  to  grant  a  stop 
in  a  minimum  variation  market.  The 
practice  of  "stopping"  stock  by 
specialists  on  the  Exchange  refers  to  a 
guarantee  by  the  specialist  that  an  order 
the  speciedist  receives  will  be  executed 
at  no  worse  a  price  than  the  contra-side 
price  in  the  market  when  the  specialist 
receives  the  order,  with  the 
understanding  that  the  order  may  in  fact 
receive  a  better  price. 

Formerly,  Exaiange  Rule  116.30 
permitted  a  specialist  to  stop  stock  only 
when  the  quotation  spread  was  at  least 
twice  the  minimum  variation  (i.e.,  for 
most  stocks  V4  point),  with  the  specialist 
then  being  required  to  narrow  the 
quotation  spread  by  making  a  bid  or 
offer,  as  appropriate,  on  behalf  of  the 
order  that  is  being  stopped. 

For  three  years,  on  March  21, 1991, 
March  16, 1992,  and  March  22, 1993, 
the  Commission  approved,  on  a  one- 
year  pilot  basis  each  time,  amendments 
to  the  rule  that  permit  a  specialist  to 
stop  stock  in  a  minimum  variation 
market  (generally  referred  to  as  an  Ve- 
point  market). 2  The  Exchange  sought 
these  amendments  on  the  groimds  that 
many  orders  would  receive  an  improved 
price  if  stopping  stock  in  ^/a  point 


1993),  58  FR  16563  (Mar.  29, 1993)  (File  No.  SR- 
NYSB-93-18)  ("1993  Approval  Order");  33792 
(Mar.  21.  1994).  59  FR  14437  (Mar.  28,  1994)  (File 
No.  SR-NYSE-94-06)  "1994  Approval  Order");  and 
35309  (Jan.  31,  1995)  60  FR  7247  [Feb.  7,  1995)  (File 
No.  SR-NYSE-95-02)  ("January  1995  Approval 
Order"). 

'  Soe  1991, 1992,  and  1993  Approval  Orders. 
fupipf  note  1. 


markets  were  permitted.  The 
amendments  to  Rule  116.30  permit  a 
specialist,  upon  request,  to  stop 
individual  orders  of  2,000  shares  or  less, 
up  to  an  aggregate  of  5,000  shares  of 
multiple  orders,  in  an  Va  point  market.^ 
A  specialist  may  stop  an  order  of  a 
specified  larger  order  size  threshold,  or 
a  larger  aggregate  nimiber  of  shares,  after 
obtaining  Floor  Official  approval. 

In  the  Commission's  1994  Approval 
Order,  which  extended  the  pilot  imtil 
March  21, 1995,  the  Commission  asked 
the  Exchange  to  submit  a  fourth 
monitoring  report  on  the  stopping  stock 
pilot.*  Subsequently,  the  Commission 
approved  an  extension  of  the  pilot  imtil 
July  21,  1995,  so  that  the  Commission 
would  have  additional  time  to  evaluate 
the  new  information  provided  in  the 
fourth  monitoring  report  and  to  ensiue 
that  Rule  116.30,  as  amended,  does  not 
harm  public  customers  with  limit  orders 
on  the  specialist's  book.^ 

In  coimection  with  the  proposed  rule 
change,  the  Exchange  has  submitted 
four  monitoring  reports  to  the 
Commission,  which  review  the 
operation  of  the  pilot.  The  Exchange 
believes  that  the  results  obtained  by  its 
monitoring  effort  during  the  pilot  period 
show  that  the  amendments  to  Rule 
116.30  enable  specialists  to  better  serve 
investors  through  the  abiUty  to  offer 
price  improvement  to  stopped  orders, 
while  having  relatively  little  adverse 
impact  on  other  orders  on  the  book. 

2.  Statutory  Basis 

The  basis  imder  the  Act  for  the 
proposed  rule  change  is  the  requirement 
imder  Section  6(b)(5)  that  an  Exchange 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to,  and  perfect  the 
mechanism  of  a  free  and  0{>en  market 
and,  in  general,  to  protect  investors  and 
the  public  interest.  The  amendments  to 
Rule  1 16.30  are  consistent  with  these 
objectives  in  that  they  permit  the 
Exchange  to  better  serve  its  customers 
by  enabling  specialists  to  execute 
customer  orders  at  improved  prices. 
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'  The  NYSE  has  stated,  both  to  the  Commission 
and  to  its  members  that  specialists  should  only  stop 
stock  in  a  minimum  variation  market  when  an 
imbalance  exists  on  the  opposite  side  of  the  market 
and  such  imbalance  is  of  sufficient  size  to  suggest 
the  likelihood  of  price  improvement.  See,  e.g..  letter 
from  James  E.  Buck,  Senior  Vice  President  and 
Secretary,  NYSE,  to  Mary  N.  Revetl,  Branch  Chief. 
Division  of  Market  Regulation,  SEC.  dated 
December  27, 1990;  NYSE  information  memo 
fl809,  dated  September  12, 1991. 

*  See  1994  Approval  Order,  $upra,  note  1. 

s  See  January  1995  Approval  Order,  supm,  note 
1. 


B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  soUcited 
or  received  with  respect  to  the  proposed 
rule  change.^ 

in.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  wrill  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-NYSE-95- 
26  and  should  be  submitted  by  August 
18, 1995. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and.  in  particular  with  Section 


*Tbe  Conunission  has  received  a  comment  letter 
regarding  permanent  approval  of  the  NYSE's 
procedures  for  stopping  stock  in  minimum 
variation  markets.  See  letter  from  Junius  W.  Peake, 
Monfort  Professor  of  Finance,  University  of 
Northern  Colorado,  to  Secretary,  SEC  dated  March 
1, 1995.  The  Commission  believes  that  it  would  be 
more  appropriate  to  address  the  issues  raised  by  the 
comment  letter  in  the  context  of  the  Exchange's 
proposal  requesting  permanent  approval  of  its 
stopping  stock  pilot  program.  See  Securities 
Exchange  Act  Release  No.  35908  (June  28,  1995),  60 
FR  34564  [July  3, 1995)  (notice  of  filing  of  proposed 
rule  change  relating  to  permanent  approval  of 
NYSE's  pilot  program  for  stopping  stock  in  a 
minimum  variation  market). 


38880 


Federal  Register  /  Vol.  60.  No.  145  /  Friday,  July  28,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  145  /  Friday.  July  28,  1995  /  Notices 


38881 


6(b)(5)'  and  Section  11(b)"  of  the  Act. 
Tbe  Commission  believes  that  the 
amendments  to  Rule  116.30  should 
further  the  objectives  of  Section  6(b)(5) 
and  Section  11(b)  through  pilot  program 
procedures  designed  to  allow  stops,  in 
miniirmm  variation  markets,  under 
limited  circiunstances  that  provide  the 
possibility  of  price  improvement  to 
customers  whose  orders  are  granted 
stops. 

In  the  orders  approving  the  pilot 
procedures,^  the  Commission  asked  the 
Exchange  to  study  the  effects  of 
stopping  stock  in  a  minimum  variation 
market.  The  Exchange  has  submitted  to 
the  Commission  several  monitoring 
reports  regarding  the  amendments  to 
Rule  116.30.  The  Coromission  believes 
that  the  monitoring  reports,  especially 
the  latest  report,  provide  useful 
information  regarding  the  effectiveness 
of  the  program  during  the  pilot  period. 
The  Commission,  however,  finds  that 
additional  time  is  necessary  to  evaluate 
carefully  and  comprehensively  the 
information  provided  by  the  Exchange 
and  the  NYSE's  use  of  its  pilot 
procedures.  Accordingly,  the 
Commission  believes  that  it  is 
reasonable  to  extend  the  pilot  program 
until  October  21, 1995,  to  avoid 
compromising  the  benefit  that  investors 
might  receive  under  Rule  116.30,  as 
amended,  while  the  Commission  is 
considering  whether  to  permanently 
approve  the  pilot  program.  i° 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  pubUcation  of  the  notice  of  filing 
thereof.  This  will  permit  the  pilot 
program  to  continue  on  an 
iminterrupted  basis.  In  addition,  the 
procedures  the  Exchange  proposes  to 
continue  using  are  the  identical 
procedures  that  were  published  in  the 
Federal  Register  for  the  full  conunent 
period  and  were  approved  by  the 
Commission. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  ruJe  change  (SR-NYSE-95- 
26)  is  hereby  approved  on  a  pilot  basis 
until  October  21, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 


Margaret  IL  McFarland. 

Deputy  Secretary. 

(FR  Doc.  95-18604  Filed  7-27-95;  8:45  am] 

BILLINO  CODE  aOIO-OI-M 

[Release  No.  34-36003;  File  No.  SR-OCC- 
95-07] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  on  a  Temporary 
Basis  of  a  Proposed  Rule  Change 
Concerning  Equity  TIMS 

July  21. 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciirities  Exchange  Act  of  1934  * 
("Act"),  notice  is  hereby  given  that  on 
May  26, 1995,  The  Options  Clearing 
Corporation  ("OCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  11 
below,  which  items  have  been  prepared 
primarily  by  OCC.  The  Commission  is 
publishing  this  notice  and  order  to 
solicit  comments  on  the  proposed  rule 
change  fi-om  interested  persons  and  to 
grant  accelerated  approval  of  the 
proposed  rule  change  through  May  31, 
1996. 

I.  Seif-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  have  the  Commission 
extend  its  order  granting  temporary 
approval  of  OCC's  use  of  its  Theoretical 
hitermarket  Margin  System  ("TIMS")  for 
calculating  clearing  margin  positions  in 
equity  options.^ 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
siunmaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  tbe  most  significant 
aspects  of  such  statements.^ 


'U.S.C  78f  (1988  &  Supp.  V  1993). 

•15U.S.C78k(198«). 

'See supra,  note  1. 

">  See  Securities  Exchange  Act  Release  No.  35908 
(June  28, 1995).  60  FR  34564  Ouly  3.  1995)  (notice 
of  filing  of  proposed  rule  change  relating  to 
permanent  approval  of  NYSE's  pilot  program  for 
stopping  stock  in  a  minimum  variation  market). 

»  15  U.S.C.  5  78s(b)(2)  (1988). 

"17  CFR  20O.3O-3(a)(12)  (1994). 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

On  March  1, 1991,  the  Commission 
temporarily  approved  a  proposed  rule 
change  wbich  authorized  OCC  to  use 
TIMS  to  calculate  clearing  member 
margin  requirements  on  equity  options.* 
Since  its  initial  temporary  approval  of 
Equity  TIMS,  the  Commission  has 
extended  the  temporary  approval  three 
times.5 

Equity  TIMS  utilizes  options  price 
theory  [i.e.,  an  option  pricing  model)  to 
project  the  cost  of  liquidating  in  the 
event  of  a  "worst  case"  theoretical 
change  in  the  price  of  the  underlying 
securities,  each  clearing  member's  short 
equity  option  positions  and  long  equity 
option  positions  on  which  OCC  is 
entitled  to  assert  a  lien.  This  projected 
liquidation  cost  is  then  used  by  Equity 
T^S  to  calculate  for  each  clearing 
member  a  margin  requirement  to  cover 
that  cost. 

OCC  has  requested  an  additional 
extension  so  that  it  can  complete  its 
analysis  of  Equity  TIMS.  Specifically,  in 
its  discussions  with  the  Commission's 
staff  preceding  the  Commission's  initial 
temporary  approval  of  Equity  TIMS, 
OCC  represented  that  it  would 
undertake  to  analyze  the  effects  of 
including  equity  option  volatilities  over 
longer  periods  in  determining  margin 
intervals  and  would  report  the  results  of 
its  analysis  to  the  Commission.^  OCC 
recently  submitted  a  report  of  its 
analysis  to  the  Commission's  staff. 
Accordingly,  OCC  seeks  an  extension  of 
the  Commission's  temporary  approval  of 


>  15  U.S.C  78s(b)(l)  (1988). 

'  Equity  TIMS  is  a  modified  version  of  OCC's 
Non-Equity  TIMS,  which  is  OCC's  margin  system 
used  to  calculate  requirements  on  options  for  which 
the  underlying  asset  is  anything  but  an  equity 
security.  Securities  Exchange  Act  Release  No.  23167 
(April  22, 1986).  51  FR  16127  [File  No.  SR-OCC- 
85-21]  (order  approving  Non-Equity  TIMS). 

3  The  Commission  has  modified  the  text  of  tbe 
sununaries  prepared  by  OCC 


■•After  the  Commission's  approval  of  File  No.  SR- 
OCC-8»-12  on  March  1. 1991,  OCC  phased  out  its 
previous  margin  system,  which  was  known  as  the 
"production  system."  and  since  then  has  used 
Equity  TIMS  to  calculate  its  clearing  members' 
margin  requirements  on  equity  option  positions. 
For  a  complete  description  of  Equity  TIMS,  refer  to 
Securities  Exchange  Act  Release  No.  28928  (March 
1. 1991),  56  FR  9995  IFile  No.  SR-OCC-69-12J 
(order  approving  the  use  of  Equity  TIMS  to 
calculate  margin  on  equity  options  on  a  temporary 
basis  through  May  31, 1992). 

>  Securities  Exchange  Act  Release  Nos.  30761 
(May  29. 1992),  57  FR  24286  (File  No.  SR-OCC-92- 
15)  (order  extending  the  approval  of  Equity  TIMS 
through  May  31, 1993);  32388  (May  28, 1993),  58 
FR  31989  (File  No.  SR-OCC-93-06J  (order 
extending  the  approval  of  Equity  TIMS  through 
May  31, 1994);  and  34065  (May  13. 1994),  59  FR 
26534  (File  No.  SR-OCC-94-03]  (order  extending 
the  approval  of  Equity  TIMS  through  May  31, 1995). 

■  OCC  initially  was  delayed  because  it  expanded 
the  scope  of  its  analysis  from  ten  years  to  thirty 
years  and  had  difficulty  in  obtaining  an  accurate 
data  base  of  information  covering  the  expanded 
period  of  review.  OCC  also  determined  that  its 
analysis  of  equity  options  volatility  would  benefit 
from  a  review  by  an  outside  consultant,  and 
because  it  took  OCC  some  time  to  obtain  the 
services  of  an  appropriate  consultant,  its  analysis 
was  delayed  further. 


Equity  TIMS  through  May  31, 1996,  so 
that  the  Commission  may  review  and 
discuss  the  report  and  several  potential 
changes  to  Equity  TIMS  with  OCC.' 

OCC  believes  mat  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder  because  it  will  enhance 
OCC's  ability  to  safeguard  the  securities 
and  funds  in  its  custody  or  control  or  for 
which  it  responsible. 

(B)  Self-Regulatory  Organization's 
Statement  on  Buriden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  have  been 
solicited  or  received.  OCC  will  notify 
the  Commission  of  any  written 
comments  received  by  OCC. 

ni.  Date  of  Effectiveness  of  the  Proposed 
Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3)(F)»  of  the  Act 
requires  the  rules  of  a  clearing  agency  be 
designed  to  assure  the  safeguarding  of 
securities  and  funds  which  are  in  the 
custody  or  control  of  the  clearing  agency 
or  for  which  it  is  responsible. 
Additionally,  Section  17A(a)(l)  of  the 
Act "  encourages  the  use  of  efficient, 
effective,  and  safe  procedures  for 
securities  clearance  and  settlement.  The 
Commission  continues  to  believe  that 
OCC's  proposal  to  utilize  Equity  TIMS 
meets  the  requirements  of  the  Act  and 
that  it  represents  an  improvement  over 
OCC's  previous  margin  system  in 
several  respects.^"  Nevertheless,  while 
the  Commission  continues  to  believe 
that  the  margin  methodology  employed 
by  Equity  TIMS  is  basically  sound,  the 
Commission  staff  must  fully  analyze 
OCC's  report  to  the  Commission  and 
several  potential  changes  to  Equity 
TIMS  before  determining  wheUier  to 
grant  permanent  approval  for  Equity 
TIMS. 

OCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposal  prior  to  the 


'  OCC  has  not  filed  a  proposed  rule  change 
regarding  the  potential  changes  to  Equity  IIMS; 
however,  OCC  will  file  a  draft  proposed  rule  change 
so  that  the  Commission  will  have  an  opportunity 
to  comment  on  the  changes  before  OCC  officially 
seeks  approval  of  the  changes  under  Section 
19(b)(2)  of  the  Act. 

•15  U.S.C.  78q-l (b)(3)(F)  (1988). 

•15  U.S.a  78q-l(a)(l)  (1988). 

'■>Su/iitinote4. 


thirtieth  day  after  the  publication  of 
notice  of  filing  of  the  proposed  rule 
change.  The  Commission  finds  such 
good  cause  because  the  Commission 
believes  that  OCC's  use  of  Equity  TIMS 
over  the  past  five  years  has  resulted  in 
better  assessments  of  OCC's  risk 
exposure  associated  with  the  clearance 
and  settlement  of  its  clearing  members' 
equity  option  positions  and  has  resulted 
in  calculations  of  clearing  margin  that 
more  accurately  reflect  that  risk 
exposure.  Accordingly,  to  allow  OCC  to 
continue  to  use  Equity  TIMS  while  the 
Commission  and  OCC  further  examine 
Equity  TIMS,  the  Commission  finds  that 
good  cause  exists  for  approving  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  publication  of  notice 
of  filing.  The  Commission  also  notes 
that  during  the  four  previous  temporary 
approval  periods,  OCC  has  not  received 
any  adverse  comments  regarding  Equity 
TIMS  from  its  clearing  members. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  File  No.  SR-OCC-95-07  and 
should  be  submitted  by  August  18, 
1995. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act "  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-95-07)  be,  and  hereby  is, 
approved  through  May  31, 1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 


"  15  U.S.C.  78s(b)(2)  (1988). 
"17  CFR  200.3O-3(a)(12)  (1994). 


Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  95-18606  Filed  7-27-95:  8:45  am) 

BiUJNQ  CODE  8010-01-M 


[Retoase  No.  35-26337] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

July  21, 1995. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s]  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s]  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
August  14, 1995,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Consolidated  Natural  Gas  Company,  et 
al.  (70-8577) 

Consolidated  Natural  Gas  Company 
("CNG"),  a  registered  holding  company, 
located  at  CNG  Tower.  625  Liberty 
Avenue,  Pittsburgh,  Pennsylvania 
15222-3199.  and  its  wholly-owned 
subsidiary  company,  CNG  Energy 
Services  Corporation  ("Energy 
Services"),  located  at  One  Park  Ridge 
Center,  Pittsbiu'gh,  Pennsylvania  15244- 
0746,  have  filed  an  application- 
declaration  under  sections  6(a),  7,  9(a), 
10  and  12(b)  of  the  Act  and  rules  43,  45 
and  54  thereunder. 

CNG  and  Energy  Services  request 
authorization  to  form  a  new  subsidiary, 
CNG  Special  Products  and  Services, 
Inc.,  ("CSPS"),  to  engage  in  the  business 


JMI 
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of  providing  certain  energy-related 
services  ("Customer  Services") '  to 
customers  of  CNG's  local  distribution 
companies  ("LIXIs")  and  to  others, 
primarily  customers  of  utilities  not 
affiliated  with  O^G.  Applicants  also 
request  authorization,  through 
December  31.  2000,  for  CNG  to  lend 
Energy  Services  an  aggregate  of  up  to 
$10  million  on  a  revolving  basis  and  for 
Energy  Services,  in  turn,  to  provide 
CSPS  with  "mirror  image"  financing 
reflecting  the  same  source  and 
combination  of  funds  as  utilized 
between  CNG  and  Energy  Services. 

Energy  Services  proposes  to  obtain 
the  funds  to  lend  to  CSPS  by  some 
combination  of  (1)  selling  shares  of  its 
common  stock.  $1.00  par  value,  to  CNG, 
(2)  obtaining  open  accoimt  advances 
from  CNG,  or  (3)  obtaining  long-term 
loans  from  CNG.  Open  accoimt 
advances  firom  CNG  to  Energy  Services 
would  be  made  under  a  letter  agreement 
with  Energy  Services  and  would  be 
repaid  on  or  before  a  date  not  more  than 
one  year  from  the  date  of  the  first 
advance  with  interest  at  the  same 
effective  rate  of  interest  as  CNG's 
weighted  average  effective  rate  for 
commercial  paper  and  revolving  credit 
borrowings.  If  no  such  borrowings  are 
outstanding,  the  interest  rate  would  be 
predicated  on  the  Federal  Fimd's 
effective  rate  of  interest  as  quoted  daily 
by  the  Federal  Reserve  Bank  of  New 
York.  Long-term  loans  to  Energy 
Services  would  be  evidenced  by  long- 
term  non-negotiable  notes  of  Energy 
Services  (documented  by  book  entry 


*  The  Customor  Services  oftared  by  CSPS  would 
include  the  following:  (1)  "Service  Line 
Maintenance  Program"  (repair  of  service  lines 
owned  by  and  located  on  customers'  property,  in 
exchange  for  a  nominal  monthly  fee):  (2) 
"Appliance  Guard"  (an  extended  service  warranty 
covering  the  cost  of  repairing  customers' 
appliances):  (3)  "Payment  Power"  (bill  (myment 
protection,  up  to  $400  a  month  for  six  months);  (4) 
"Routine  Furnace  Services"  (routine  furnace 
iiupection  and  repair):  (5)  "One-Package  Appliance 
Inspection  and  Replacement"  (annual  inspection, 
maintenance  or  replacement  of  any  appliance, 
Including  hot  water  heaters):  (6)  "Community  Bill 
Payment  Center"  (a  centralized  bill  payment  center 
for  "one  stop"  payment  of  all  utility  and  municipal 
bills):  (7)  "Energy  Audits  and  Services"  (energy 
audits  for  institutional  customers  together  with  a 
turnkey  service  package);  (8)  "Propane  Services"  (in 
areas  where  it  is  not  economical  for  local 
distribution  companies  to  extend  natural  gas  service 
via  underground  pipelines):  (9)  "Gas  Fired  Electric 
Generators"  (installation  of  temporary  or  permanent 
gas-fired  turbines  for  on-site  generation  and 
consumption  of  electricity):  and  (10)  "Pipeline 
Maintenance,  Construction  and  Managerial  Support 
Services  for  Others"  (management  of  construction 
of  and  required  maintenance  on  pipelines  owned  by 
other  utilities  and  provision  of  consulting  services 
to  small  non-affiliated  utilities).  Applicants  state 
that  this  is  not  an  exhaustive  list  of  Customer 
Services  and  propose  to  offer  other  services  of  a 
similar  nature  without  additional  Commission 
authorization  unless  additional  funding  for  CSPS  is 
necessary. 


only)  maturing  over  a  period  of  time 
(not  in  excess  of  30  years)  to  be 
determined  by  the  officers  of  CNG.  with 
the  interest  predicated  on  and 
substantially  equal  to  CNG's  cost  of 
funds  for  comparable  borrowings  by  the 
parent.  In  the  event  CNG  has  not  had 
recent  comparable  borrowings,  the  rate 
would  be  tied  to  the  Salomon  Brothers 
indicative  rate  for  comparable  debt 
issuances  published  in  Salomon 
Brothers,  Inc.  Bond  Market  Rotmdup  or 
similar  publication  on  the  date  nearest 
to  the  time  of  takedown.  All  loans 
would  be  prepayable  at  any  time 
without  premitmi  or  penalty. 

CNG  will  obtain  the  funds  it  loans  to 
Energy  Services  through  internal  cash 
generation,  issuance  of  long-term  debt 
seciirities,  as  authorized  by  Commission 
order  dated  March  6, 1995  (HCAR  No. 
26245),  borrowings  under  credit 
agreements,  as  authorized  by 
Commission  order  dated  June  29, 1995 
(HCAR  No.  26321).  or  through  other 
authorizations  approved  or  to  be 
approved  by  the  Commission. 

Applicants  expect  CSPS  to  conduct  its 
Customer  Services  business  both  within 
and  outside  of  the  four  states  of 
Virginia.  West  Virginia.  Pennsylvania 
and  Ohio  where  CNG's  LDCs  are  located 
(collectively.  "LDC  StatM").  However, 
applicants  state  that  during  the  twelve- 
month period  beginning  on  the  first  day 
of  January  in  the  year  following  the  date 
CSPS  commences  its  Customer  Services 
business  pursuant  to  a  Commission 
order  issued  in  this  matter,  and  for  each 
subsequent  calendar  year  thereafter, 
total  revenues  of  CSPS  derived  from 
customers  in  the  LDC  States  will  exceed 
total  revenues  of  CSPS  derived  from 
customers  in  all  other  states. 

Applicants  state  that  CNG's  LDSs  vrill 
assist  CSPS  with  customer  billing, 
accoimting.  and  other  energy-related 
services  and  anticipate  that  these 
services  can  be  provided  to  CSPS  by  the 
current  staff  at  the  LDSs.  They  state  that 
all  services  required  to  conduct  the 
Customer  Services  business  that  are 
provided  to  CSPS  by  the  LDCs  or  any 
other  CNG  system  company  will  be 
billed  in  accordance  with  section  13(b) 
of  the  Act  and  rules  87. 90  and  91 
thereimder. 

National  Fuel  Gas  Company,  et  al.  70- 
8649 

National  Fuel  Gas  Company 
("National"),  a  registered  holding 
company,  and  Horizon  Energy 
Development,  Inc.  ("Horizon") 
(collectively.  "Applicants"),  a  to-be- 
acquired  wholly-owned  subsidiary 
company  of  National,  both  located  at  10 
Lafayette  Square,  Buffalo,  New  York 
14203,  have  filed  an  application- 


declaration  under  sections  6(a),  7,  9(a), 
10, 12(b),  13(b).  32  and  33  of  the  Act 
and  rules  43,  45,  S3  and  83  thereunder. 

National  proposes  to  acquire,  for  a 
purchase  price  of  $500,000  all  of  the 
issued  and  outstanding  common  stock 
of  Horizon,  a  newly  formed  New  York 
corporation.  National  proposes  to 
capitalize  Horizon  by  providing  debt 
and  equity  capital  not  to  exceed  $150 
million  at  any  time  outstanding  through 
December  31,  2001.  Horizon  proposes  to 
invest  up  to  $150  million  at  any  time 
outstanding  through  December  31,  2001 
in  a  combination  of  debt,  equity, 
guarantees,  and  the  assumption  of 
liabilities  ("Investment  Limit")  in 
authorized  project  activities  ("Project 
Activities"). 

National  proposes  to  invest  in 
Horizon  in  the  form  of  acquisitions  of 
capital  stock,  capital  contributions, 
open  account  advances  andyor  loans 
(collectively,  "Investments").  Aggregate 
Investments  shall  not  exceed  $150 
million  at  any  time  outstanding.  Any  . 
loans  by  National  to  Horizon  having 
matiuities  of  less  than  nine  months 
shall  have  terms  and  conditions  parallel 
to  those  of  similar  loans  obtained  by 
National.  The  interest  rates  on  such 
loans  shall  not  exceed  the  current 
LIBOR  rates  plus  200  basis  points.  Any 
loans  by  National  to  Horizon  having 
maturities  of  more  than  nine  months 
shall  have  terms  and  conditions  parallel 
to  those  of  similar  loans  obtained  by 
National,  the  proceeds  of  which  shall 
not  exceed  the  ourrent  yields  of 
Treasuries  having  similar  maturities 
plus  200  basis  points. 

The  proposed  Project  Activities 
include  development  activities 
concerning  investments  in,  and 
financing  the  acquisitions  of,  one  or 
more  companies  ("Intermediate 
Companies")  engaged  directly  or 
indirectly  and  exclusively  in  the 
business  of  holding  the  securities  of  one 
or  more  exempt  wholesale  generators, 
("EWGs"),  and  foreign  utility  companies 
("FUCOs").  (collectively.  "Exempt 
Projects").  Project  Activities  also 
include  consulting  services  and 
development  activities  throughout  the 
United  States  regarding  qualifying 
cogeneration  and  small  power 
production  facilities  as  defined  in  the 
Public  Utility  Regulatory  Policies  Act  of 
1978,  and  independent  power 
production  facilities,  (collectively, 
"Domestic  Power  Projects.") 

Horizon  proposes  to  undertake 
preliminary  development  and 
administrative  activities  in  regard  to 
Domestic  Power  Projects.  Preliminary 
development  activities  would  include 
investigating  sites,  preliminary 
engineering  and  licensing  activities, 


acquiring  options  and  rights,  contract 
drafting  and  negotiating,  preparing 
proposals  and  other  necessary  activities 
to  identify  and  analyze  feasible 
investment  opportimities  and  to  initiate 
the  commercialization  of  a  project. 
Administrative  activities  include 
ongoing  personnel,  accounting, 
engineering,  legal,  financial  and  other 
support  activities  necessary  for  Horizon 
to  manage  its  development  activities 
and  investments  in  Domestic  Power 
Projects. 

Applicants  proposed  to  acquire 
interests  in.  finance  the  acquisition  of. 
and  hold  the  securities  of,  one  or  more 
Intermediate  Companies,  without  filing 
specific  project  applications  or 
declarations,  withhi  the  linutations  set 
forth  herein.  Applicants  request 
authority  for  Intermediate  Companies  to 
issue  and  acquire  equity  and  debt 
seciuities,  with  or  without  recourse  to 
the  Applicants,  to  or  fit)m  persons  other 
than  me  Applicants  inclucUng  banks, 
insurance  companies,  and  other 
financial  institutions  ("IC  Debt 
Financing"),  for  the  purpose  of 
financing  (including  any  refinancing  of) 
investments  in  Exempt  Projects. 

The  Intermediate  Companies' 
investments  in  Exempt  Projects  may 
take  the  form  of  the  issuance  or 
acquisition  of  common  stock,  capital 
contributions,  open  account  advances, 
other  loans,  or  the  borrowing  of  funds. 
Securities  issued  or  acquired  by 
Intermediate  Companies  may  be  issued 
or  acquired  in  one  or  more  transactions 
from  time  to  time  through  December  31, 
2001.  Applicants  propose  that  debt 
seciuities  issued  to  persons  other  than 
the  Applicants,  or  acquired  by 
Intermediate  Companies,  may  include 
secured  and  unsecured  promissory 
notes,  and  other  evidence  of  recourse 
and  nonrecourse  indebtedness. 

Securities  issued  or  acquired  by 
Intermediate  Companies  may  be 
denominated  in  either  U.S.  dollars  or 
foreign  currencies.  The  Applicant  state 
that  the  amount  and  type  of  such 
securities,  and  the  terms  thereof, 
including  (in  the  case  of  any 
indebtedness)  interest  rate,  maturity, 
prepayment  or  redemption  privileges, 
and  the  forms  of  any  collateral  security 
granted  with  respect  thereto,  would  be 
negotiated  on  a  case  by  case  basis, 
taking  into  account  differences  from 
project  to  project  in  desirable  debt- 
equity  ratios,  projections  of  earnings 
and  cashflow,  depreciation  lives,  and 
other  similar  financial  and  performance 
characteristics.  Accordingly,  the 
Applicants  propose  that  they  have  the 
flexibility  to  negotiate  the  terms  and 
conditions  of  such  securities  without 
further  approval  by  the  Commission. 


Applicants  also  request  authority  to 
issue  guarantees  and  assume  liabilities 
for  development  activities  in  connection 
with  the  proposed  Exempt  Projects  and 
Intermediate  Companies  up  to  the 
proposed  Investment  Limit.  The 
Applicants  further  propose  to  obtain 
recourse  and  norecourse  debt  financing, 
from  unaffiliated  third  parties  to  finance 
investments  in  Project  Activities  ("Debt 
Financing").  All  outstanding  Debt 
Financing,  including  IC  Debt  Financing, 
guaranteed  by  National,  or  having  some 
other  form  of  recourse  to  National 
("Recourse  Debt"),  shall  not,  when  * 
aggregated  with  all  other  Investments, 
guarantees  and  assumed  liabilities 
relating  to  Project  Activities,  exceed  the 
Investment  Limit  at  any  time.  National 
may  charge  a  commercially  reasonable 
rate  for  the  provisions  of  such 
guarantees.  Debt  Financing  not  having 
recourse  to  National  ("Nonrecourse 
Debt"),  shall  not  constitute  part  of  the 
proposed  Investment  Limit. 

Tne  term  of  any  Recourse  Debt  will 
not  exceed  40  years  and  its  interest  rate 
will  not  exceed  200  basis  points  over 
comparable  U.S.  Treasury  securities  in 
effect  on  the  date  of  issue.  The  term  of 
any  Nonrecourse  Debt  will  not  exceed 
40  years,  and  its  interest  rate  (if  payable 
in  U.S.  dollars)  will  not  exceed  600 
basis  points  over  comparable  U.S. 
Treasury  securities  in  effect  on  the  date 
of  issue.  If  any  Recourse  Debt  or 
Nonrecourse  Debt  is  denominated  in 
foreign  currencies,  the  terms  and 
interest  rate  will  be  commercially 
reasonable  at  the  time  of  borrowing. 
Applicants  or  the  Intermediate 
Companies  may  also  pay  commercially 
reasonable  commitment  and  other  fees 
vrith  respect  to  Debt  Financing. 

Notwithstanding  the  foregomg,  the 
Applicants  state  that  no  equity  security 
having  a  stated  par  value  would  be 
issued  or  sold  by  an  Intermediate 
Company  for  a  consideration  that  is  less 
than  such  par  value;  and  that  any  note, 
bond  or  other  evidence  of  indebtedness 
issued  or  sold  by  any  Intermediate 
Company  will  mature  not  later  than  40 
years  fit)m  the  date  of  issuance  thereof, 
and  will  bear  interest  at  a  rate  not  to 
exceed  the  following:  (1)  If  such  note, 
bond  or  other  indebtedness  is  U.S. 
dollar  denominated,  at  a  fixed  rate  not 
to  exceed  6.0%  over  the  yield  to 
maturity  on  an  actively  traded,  non- 
callable,  U.S.  Treasury  note  having  a 
maturity  equal  to  the  average  life  of 
such  note,  bond  or  other  indebtedness, 
or  at  a  floating  rate  not  to  exceed  6.0% 
over  LIBOR  from  time  to  time;  and  (2) 
if  such  note,  bond  or  other  indebtedness 
is  denominated  in  the  currency  of  a 
country  other  than  the  United  States, 
the  terms  and  interest  rate  will  be 


commercially  reasonable  at  the  time  of 
borrowing. 

Horizon  also  proposes  to  participate 
directly  or  through  Intermediate 
Companies  in  joint  ventures  with  non- 
associates  which  joint  ventures  are 
exclusively  in  the  business  of 
researching  investment  opportunities  in, 
and  owning  and  developing,  Exempt 
Projects.  Horizon  further  requests 
authorization  to  acquire  interests  in 
Intermediate  Companies  prior  to  such 
Intermediate  Companies  acquiring  their 
interests  in  Exempt  Projects,  provided 
that  such  Intermediate  Companies 
engage  and  will  engage  exclusively  in 
the  business  of  investing  in  Exempt 
Projects. 

Applicants  request  an  exemption  from 
section  13(b)  imder  rule  83  of  the  Act, 
for  any  subsidiary  company  of  National 
providing  services  to  EWGs  which 
derive  no  part  of  their  income,  directly 
or  indirectly,  from  the  generation  of 
electric  energy  for  sale  within  the 
United  States,  or  FUCOs. 

Entei^gy  Corporation,  et  al.  70-8653 

Entergy  Corporation  ("Entergy"),  a 
registered  holding  company,  and  its 
wholly  owned  subsidiary  companies. 
New  Orleans  Public  Service  Inc., 
Louisiana  Power  &  Light  Company, 
located  at  639  Loyola  Avenue,  New 
Orleans,  Louisiana  70113;  Arkansas 
Power  &  Light  Company,  425  West 
Capitol  Avenue,  Little  Rock,  Arkansas 
72201:  Gulf  States  Utilities  Company, 
350  Pine  Street,  Beaumont,  Texas 
77701;  Mississippi  Power  &  Light 
Company,  308  Pearl  Street,  Jadkson, 
Mississippi  39215  (collectively, 
"System  Operating  Companies"); 
System  Energy  Resources,  Inc.  ("SERI"), 
1340  Echelon  Parkway,  Jackson, 
Mississippi  39213;  Entergy  Services, 
Inc.  ("ESI"),  639  Loyola  Avenue,  New 
Orleans,  Louisiana  70113;  Entergy 
Enterprises,  Inc.  ("EEI"),  900  South 
Shackleford  Road,  Little  Rock,  Arkansas 
72211;  and  Entergy  Systems  and 
Service,  Inc.  ("SASI"),  4740  Shelby 
Drive,  Suite  105,  Memphis,  Tennessee 
38118,  have  filed  an  application- 
declaration  under  sections  6(a),  7,  9(a), 
10, 12(b),  and  13(b)  of  the  Act  and  rules 
43,  45,  54,  87,  90  and  91  thereunder. 

Entergy  proposes  to  organize  a  new 
subsidiary  to  be  called  Entergy 
Technologies  Company  ("ETC")  and  to 
provide  funding  to  ETC,  through 
December  31, 1998,  up  to  an  aggregate 
principal  amount  of  $100  million. 
Entergy  proposes  to  incorporate  ETC 
under  Delaware  law  as  a  direct  wholly 
owned  subsidiary  of  EEI,  with  an 
authorized  capital  of  up  to  1,000  shares 
of  common  stock  with  a  par  value  of 
$.01  per  share.  EEI  would  subscribe  to 
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and  purchase  all  of  ETC's  common  stock 
for  a  price  of  $1,000  per  share,  using 
funds  contributed  or  loaned  to  EH  by 
Entergy.  EEI  would  provide  ETC  with 
additional  funding,  through  December 
31, 1998,  in  the  form  of  capital 
contributions,  open  account  advances, 
or  loans,  or  combination  thereof,  in  an 
aggregate  amount  not  to  exceed  $100 
miUion.  Entergy  proposes  to  provide 
funding  to  EEI  for  reinvestment  in  ETC 
out  of  Entergy's  internally  generated 
cash  and  other  available  cash  resources. 
Loans  from  Entergy  to  EEI  and  from  EEI 
to  ETC  will  bear  interest  at  a  rate  per 
annnnri  not  in  excess  of  the  prime 
commercial  lending  rate  annoimced 
from  time  to  time  by  a  money  center 
bank  designated  by  Entergy  plus  3%, 
and  will  have  a  final  maturity  not  to 
exceed  20  years  from  the  loan 
origination  date. 

In  addition,  ETC  seeks  authority  to 
incur  borrowings  from  external  sources 
in  an  aggregate  amount  not  to  exceed 
$100  milhon  at  any  one  time 
outstanding.  Such  borrowings  would  be 
evidenced  by  notes  issued  by  ETC, 
would  have  final  maturities  not  to 
exceed  20  years  from  their  date  of 
issuance,  and  would  bear  interest  at 
rates  not  to  exceed  the  greater  of:  (1)  The 
prime  rate  as  described  above  plus  5% 
per  annum;  or  (2)  14%  per  annum.  EEI 
and/or  Entergy  propose  to  guarantee 
such  loans. 

ETC  would  use  the  proceeds  of  such 
investments  by  EEI  and  external 
borrowings  to  make  payments  to  the 
System  Operating  Companies  and  ESI. 
to  pay  debt  service  and  to  meet  its 
working  capital  and  other  cash  needs. 

ETC  proposes  to  enter  into 
arrangements  with  the  System 
Operating  Companies,  and  other  Entergy 
subsidiary  companies  permitting  ETC  to 
use  and  make  available  to  nonassociate 
companies  from  time  to  time  certain 
unused  capacity  on  the  Entergy 
System's  Telecommunications 
Backbone  System  ("Backbone  Sjrstem") 
for  the  purpose  of  providing  interstate 
"long  haul"  or  "carrier  of  carriers" 
services.' 

ETC  would  enter  into  one  or  more 
Capacity  Use  and  Service  Agreements 
("Agreement")  with  the  System 
Operating  Companies  and  ESI  imder 
which  they  would  make  available  to 
ETC  unused  capacity  on  the  Backbone 
System,  as  determined  from  time  to 
time.  The  System  Operating  Companies 


'The  Backbone  System  is  the  Entergy  system's 
Gber  optic  network,  high  capacity  analog  and  digital 
telecommunications  system,  related  coaxial  cables, 
computers,  software  and  other  telecommunications 
equipment,  facilities  and  property,  and  any  future 
extensions  and  additions  to  such  systems, 
equipment,  bcilities  and  property. 


and  ESI  would  retain  full  ownership  of, 
and  rights  to  operate  and  maintain,  their 
respective  portions  of  the  Backbone 
System.  Capacity  on  the  Backbone 
System  would  not  be  deemed  imused  or 
made  available  to  ETC  for  any  period  of 
time  in  which  it  would  interfere  with 
the  actual  and  anticipated  usage  of  the 
Backbone  System  for  utility  purposes  by 
other  System  companies. 

Under  the  Agreements,  ETC  would 
receive'only  the  right  to  commercialize 
for  interstate  carrier  of  carriers  piuposes 
the  luiused  conununications  capacity  on 
the  Backbone  System  (i.e.,  the  right  to 
commercialize  the  signal  transmission 
and  carrying  capability  of  the  Backbone 
System).  Accordingly,  the  System 
Operating  Companies  would  not 
transfer  ownership  or  control  of  the 
Backbone  System  to  ETC  or  to  any 
nonassociate  company. 

ETC  would  be  responsible  piusuant  to 
the  Agreements  for  monitoring, 
establishing  and  evaluating  operational 
standards  for  use  of  the  Backbone 
System  by  its  nonassociates.  ETC  also 
would  cause  to  be  developed, 
constructed  and  installed,  at  no  cost  to 
the  System  Operating  Companies  or  ESI, 
equipment  and  faciUties  to  link  the 
Bacldxme  System  to  the 
telecommimications  systems  of  other 
carriers.  Any  such  equipment  or 
facilities  located  on  utihty  property 
would  be  owned  by  the  appropriate 
System  Operating  Company  or  ESI.  ETC 
also,  vmder  certain  circimistances, 
would  make  additional  investments  in 
advanced  electronics  and  other  new 
technologies  that  could  serve  to  enhance 
the  transmission  capability  of  the 
Backbone  System.  ETC  would  pay  for 
the  full  costs  (including  both  capital  and 
increased  operating  and  maintenance 
expenses)  of  such  upgrades,  if  such 
upgrades  are  not  primarily  for  utility- 
related  piuposes  or  if  they  would  not 
have  been  necessary  but  for  the  use  of 
capacity  by  ETC  pursuant  to  the 
Agreement(s). 

ETC  may  acquire  rights  to  use  the 
capacity  of  telecommimications  systems 
of  non-System  parties  in  order  to 
enhance  its  ability  to  commercialize  the 
unused  capacity  on  the  Backbone 
System.  This  would  be  done  at  no  cost 
to  the  System  Operating  Companies. 
Arrangements  with  nonassociates  may 
take  the  form  of  capacity  exchanges  or 
other  reciprocal  use  or  "in  kind" 
transactions,  pooling  arrangements, 
consortia,  joint  ventures  or  other 
transactions  involving  the  use  of,  or 
access  to,  the  unused  capacity  on  the 
Backbone  System.  The  purposes  of  these 
transactions  would  Include,  but  not  be 
limited  to,  providing  alternative  or 
extended  routing  for  fiber-based  or 


wireless  telecommimications,  creating 
back-up  or  other  redundant 
telecommunications  networks,  and 
other  measures  designed  to  enhance  the 
capability  and  value  of  the  Backbone 
System.  The  particular  terms  and 
conditions  regarding  the  provision  of 
interstate  carrier  of  carriers 
telecommunications  services  by  ETC  to 
nonassociates  would  be  negotiated  at 
arm's  length  between  such  parties.  In 
addition,  ETC  proposes  to  provide 
unused  capacity  on  the  Backbone 
System,  at  cost  to  associate  companies 
that  are  not  regulated  utilities,  including 
EEI  and  SASI. 

ETC  also  proposes  to  engage  in 
resear(::h  and  development  activities 
relating  to  telecommunications  and 
information  systems  and  products  that 
might  potentially  be  deployed  on  a 
utility  or  non-utility  basis,  or  both.  ETC 
will  be  a  "clearinghouse"  for 
teleconununications  and  information 
systems  technologies,  undertaking 
research  and  development  activities, 
field  testing  various  manufacturers' 
equipment,  and  evaluating  prototype 
technologies  and  equipment  that  may  be 
useful  in  enhancing  the  operation  of 
utiUty  and  nonutiUty 
telecommunications  facilities.  Entergy 
believes  such  activities  will  facilitate 
the  design  and  development  of 
communications  practices  and 
applications  in  connection  with  the 
Backbone  System.  In  conjunction  with 
such  activities,  ETC  may  acquire 
ownership  of,  or  licenses  to  use  or 
sublicense,  telecommunications 
products  or  technologies,  and  may 
provide  consulting  services. 

Entergy  expects  to  staff  ETC  initially 
through  a  combination  of  recruiting 
(e.g.,  marketing  and  business  staff)  and 
transfers  from  ESI.  Total  staffing  is  not 
expected  to  exceed  thirty  employees, 
including  up  to  ten  employees 
transferred  from  ESI.  In  accordance  with 
the  terms  of  settlement  arrangements 
among  the  Entergy  System  Operating 
Companies  and  certain  of  their  retail 
regulators  ("Settlement  Arrangement"),' 
Entergy  would  not  effect  any  personnel 
transfers  that  would  adversely  affect  ESI 
or  any  System  Operating  Company. 
Moreover,  no  more  than  one  percent 
(1%)  of  the  total  number  of  the 
personnel  of  the  System  Operating 
Companies  and  ESI  would  be  utilized 
by  ETC  at  any  one  time  in  connection 
with  its  authorized  activities. 

In  exchange  for  the  right  under  the 
Agreements,  ETC  would  pay  to  the 
respective  System  companies  a  monthly 


^  The  settlement  arrangement  is  currently 
pending  before  the  Commission  under  flle  no.  70- 
8S29. 


charge  calculated  pursuant  to  the 
Settlement  Arrangements  to  fully 
reimburse  each  System  company  for  its 
direct  and  indirect  costs  associated  with 
that  portion  of  the  capacity  of  the 
Backbone  System  being  made  available 
to  ETC.  ETC  will  receive  from  the 
System  Operating  Companies  under  the 
Agreements,  installation,  operations, 
maintenance  and  repair  services  relating 
to  their  respective  portions  of  the 
Backbone  System.  ESI  and  the  System 
Operating  Companies  would  also  charge 
ETC  for  the  fully  allocated  direct  and 
indirect  cost  of  the  telecommunications 
services  provided  in  accordance  with 
the  Settlement  Arrangements. 

The  System  Operating  Companies 
would  apply  such  payments  to  reduce 
their  costs  of  service,  to  the  extent  that 
the  related  facilities  are  in  rate  base  or 
otherwise  are  used  in  utility  operations. 
The  Agreements  will  contain  provisions 
that  ensure  that  ETC's  usage,  and  the 
usage  by  nonassociates,  of  the  Backbone 
System  would  not  in  any  way  interfere 
with  the  operation  of  the  Backbone 
System  by  the  System  Operating 
Companies  and  ESI. 

To  the  extent  that  any  upgrades  of  the 
Backbone  System  are  contemplated 
primarily  for  utiHty  purposes,  the 
System  Operating  Companies  or  ESI 
would  fund  the  costs  of  and  deploy  the 
assets,  and  payments  under  the  Capacity 
Use  and  Service  Agreements  would  be 
adjusted  accordingly.  ETC  would  pay 
for  the  full  costs  (including  both  capital 
and  increased  operating  and 
maintenance  expenses]  of  such 
upgrades,  if  such  upgrades  are  not 
primarily  for  utility-related  purposes  or 
if  they  would  not  have  been  necessary 
but  for  the  use  of  capacity  by  ETC 
pursuant  to  the  Agreements.  ETC  vrill 
further  agree  under  the  Agreement(s)  to 
indemnify  and  hold  harmless  the 
System  Companies  and  ESI  from  any 
claims,  liabiUties  and  costs  arising  out 
of  or  related  to  ETC's  activities  with 
respect  to  its  customers'  use  of  the 
Backbone  System. 

Although  ETC  will  have  its  own 
managerial,  technical  and 
administrative  staff,  pending  full 
deployment  of  its  own  workforce,  and 
&t)m  time  to  time  thereafter,  ETC  will 
receive  services  from  ESI  and  the 
System  Operating  Companies,  including 
managerial,  accounting,  technical, 
engineering,  legal  and  other  services. 
Therefore,  ETC  will  enter  into  a  service 
agreement  with  ESI  whereby  ESI  would 
perform  or  cause  to  be  performed  for 
ETC  these  various  services  relating  to 
the  Backbone  System,  similar  to  the 
services  that  ESI  currently  provides  to 
other  nonutility  Entergy  system 
companies  such  as  EEI. 


Uidy  Hub,  Inc.,  et  al.  (70-4655) 

Leidy  Hub.  Inc.  ("Leidy  Hub"),  10 
Lafayette  Square,  Buffalo,  New  York 
14203,  a  wholly-owned  nonutility 
subsidiary  of  National  Fuel  Gas 
Company  ("NFC"),  a  registered  public 
utility  holding  company,  and  NFC,  30 
Rockefeller  Plaza,  New  York,  New  York 
10112,  have  filed  an  application- 
declaration  vrith  this  Commission  under 
sections  9(a),  10, 12(b)  and  13(b)  of  the 
Act  and  rule  45  thereunder. 

Leiby  Hub  proposes  to  acquire  a 
14.5%  interest  in  Enerchange,  a 
Delaware  member-managed  limited 
hability  company,  from  Hub  Services,  a 
nonaffiliated  Delaware  corporation  and 
a  wholly  owned  subsidiary  of  NGC 
Corporation.  Enerchange  was  formed, 
among  other  reasons:  (i)  To  develop, 
implement  and  operate  an  electronic  gas 
trading  and  nomination  system;  and  (ii) 
to  manage,  own  and  operate 
Enerchange's  interests  in  the  Chicago 
Hub,  the  California  Energy  HUB  and  the 
EUisburg-Leigy  Northeast  Hub,  each  a 
natural  gas  market  area  hub.  As  a 
member  of  Enerchange,  Leidy  Hub 
would  make  capital  contributions  from 
time  to  time  as  required  by  Enerchange's 
Executive  Committee  pursuant  to  the 
Limited  Liability  Company  Agreement 
of  Enerchange,  L.L.C.*  If  another 
member  of  Enerchange  failed  to  make 
any  required  capital  contribution,  Leidy 
Hub  proposes  that  it  may  make  loans  to 
Enerchange  to  compensate  for  the 
defaulting  member's  unpaid  capital 
contribution.  The  amount  of  the  loan 
would  be  based  on  the  ratio  of  Leidy 
Hub's  14.5%  interest  to  the  interests  of 
the  other  nondefaulting  members  of 
Enerchange.  Enerchange  plans  to  join 
with  a  subsidiary  of  Energy  Exchange, 
Inc.,  a  nonaffiliated  Canadian 
corporation,  to  acquire  a  50%  interest  in 
QuickTrade,  a  Delaware  member- 
managed  limited  liability  company  to  be 
formed  in  the  future.^  QuickTrade 
would  develop  and  operate  an 
electronic  trading  and  nomination 
system  which  could  be  accessed  via 
computer  by  buyers  and  sellers  of 
natural  gas  to  make  and  accept  binding 
offers  to  buy  or  sell  gas  at  specific 
locations,  generally  at  market  hubs. 
Subscribers  to  QuickTrade's  system 
would  be  able  to  see,  on-line  in  real 
time,  the  price  at  which  gas  is  being 
sold  at  any  location  listed  on  the  system 
(without  being  able  to  see  the  names  of 


JMI 


*  Leidy  Hub  and  NFG  state  that  such  capital 
contributions  would  be  exempt  from  the 
requirement  for  a  declaration  under  section  12(b) 
pursuant  tc  rule  45(b)(4]. 

'  Leidy  Hub  and  NFG  state  that  Enerchange's 
participation  in  this  transaction  would  be  exempt 
from  the  requirement  for  a  declaration  because 
Enerchange  satisfies  the  requirements  of  rule  16. 


the  parties  involved).  Subscribers  will 
also  be  able  to  nominate  directly  to 
interstate  pipelines  to  transport  or  store 
the  gas  being  sold  via  the  system.  The 
operations  of  QuickTrade  would  be 
limited  to  "cash  forward  contracts" 
typically  settled  by  actual  physical 
delivery.  QuickTrade  will  not  be 
involved  with  futures  contracts. 

Enerchange  would  subscribe  to  the 
QuickTrade  system  and  use  it  to  buy 
and  sell  natural  gas  and  to  engage  in 
market-making  activities.  Specifically. 
Enerchange  would  act  as  an 
intermediary  between  potential  buyers 
and  sellers  of  natural  gas,  including, 
without  limitation,  electronic  solictation 
of  transactions  between  anonymous 
sellers  and  buyers,  implementation  and 
documentation  of  such  transactions,  and 
assumption  of  the  performance  and 
credit  risk  associated  with  such 
transactions. 

It  is  also  proposed  that  NFG  guarantee 
certain  obligations  of  Leidy  Hub. 
Enerchange  and  QuickTrade  and  that 
Leidy  Hub  guarantee  certain  obligations 
of  Enerchange  and  QuickTrade  in  a  total 
amount  not  to  exceed  $5  million 
outstanding  at  any  time  from  time  to 
time  for  a  period  not  to  exceed  four 
years  through  December  31.  2000.  The 
obligations  of  Leidy  Hub,  Enerchange 
and  QuickTrade  to  be  guaranteed  would 
be  incurred  as  a  result  of  the  activities 
undertaken  by  Enerchange  and 
QuickTrade  related  to  the  supply  of 
natural  gas.  Whenever  Enerchange  is 
required  to  provide  a  guarantee,  it 
would  be  provided  14.5%  by  NFG  and/ 
or  Leidy  Hub  and  85.5%  by  the  other 
members  of  Enerchange  and/or  their 
corporate  parents.  Such  guarantees        " 
include  the  guarantee  of  obligations 
associated  with:  (i)  Gas  transportation 
agreements  to  be  entered  into  by 
Enerchange  with  local  distribution 
companies  or  pipelines;  (ii)  gas 
purchase  and  sale  agreements  entered 
into  by  Enerchange;  and  (iii)  any  and  all 
other  agreements  relating  to  the 
transportation,  storage  or  supply 
(including  marketing)  of  natural  gas. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 

[PR  Doc.  95-18598  Filed  7-27-95;  8:45  am) 
BHJJNO  oooc  aoio-oi-M 
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pnvestment  Company  Act  Release  No.  SUPPLEMENTARY  INFORMATKM:  The  Act.  The  following  clearance  packages 

21225;  811-7378]  following  is  a  summary  of  the  have  been  submitted  to  0MB  since  the 

^.  „  application.  The  complete  apphcation  last  list  was  pubUshed  in  the  Federal 

U.S.  Dollar  Cash  Reserves  Portfolio:  may  be  obtained  for  a  fee  from  the  SEC's  Register  on  July  14. 1995. 

Notice  of  Application  p^bUc  Reference  Branch.  (Call  Reports  Clearance  Officer  on  (410) 

July  21. 1995.  Applicant's  Representations  965-4142  for  copies  of  package.) 

AOENCY:  Securities  and  Exchange  ^  AppUcant  is  an  open-end.  Information  Collections  Conducted  by 

Lommission  [  stL.  ).  diversified  management  investment  State  Disability  Determination  Services 

action:  Notice  of  Apphcation  for  company  that  w^  organized  as  a  (DDS)  on  Behalf  of  SSA-0960-NEW. 

Deregistration  under  the  hivestinent  business  trust  under  the  laws  of  the  The  information  collections  are 

Company  Act  of  1940  (die   Act  ).  g^^^^  ^^  ^^^  york.  On  December  8.  conducted  in  support  of  the  SSA's 

applicant:  U.S.  Dollar  Cash  Reserves  1992.  appUcant  registered  as  an  S!f^iiil?.H?SlISo^r^li^n^ 

p  rtfoiio  investinent  company  under  section  8(a)  categones  of  information  collections— 

Bc.  cu.iT  .rx  .cmnii.  *:^ir.r.  Bf  n  of  the  Act.  On  that  same  date.  appUcant  medical  evidence  requirements  (MER). 

RELEVANT  ACT  SECTlO^Section  8(f)  ^^^^  ^  registration  statement  under  consultative  exams  (CE).  and 

SUMMARY  Of  application:  Appbcant  ^^^^  ^j  ^j  ^^  j^^  .^he  registration  consultative  exam  (CE)  providers.  DDSs 

requests  an  order  declaring  it  has  ceased  statement  never  became  effective.  use  MER  information  to  determine  a 

to  be  an  mvestinent  company.  2.  Applicant  never  issued  any  person's  physical  and/or  mental  status 

FtUNQ  DATE:  The  application  was  filed  securities.  Apphcant  has  no  pnor  to  making  a  disability 

on  July  12, 1995.  shareholders,  liabilities  or  assets.  determination.  DDSs  use  CE  information 

HEARING  OR  NOTIFICATION  OF  HEARING:  An  Applicant  is  not  a  party  to  any  Utigation  to  make  disability  determinations  when 

order  granting  the  application  will  be  or  administrative  proceedings.  die  claimant's  ovra  medical  sources 

issued  unless  the  SEC  orders  a  hearing.  3.  Applicant  is  not  now  engaged,  nor  cannot  or  will  not  provide  the 

Interested  persons  may  request  a  does  it  propose  to  engage,  in  any  information.  The  information  obtained 

hearing  by  writing  to  the  SEC's  business  activities  other  than  those  from  claimants  is  used  to  obtain  release 

Secretary  and  serving  applicant  with  a  necessary  for  the  winding-up  of  its  of  medical  information  to  personal 

copy  of  the  request,  personally  or  by  affairs.  physicians  and  to  confirm  scheduled 

mail.  Hearing  requests  should  be  4.  Applicant  has  been  dissolved  appointments.  DDSs  use  the  CE 

received  by  the  SEC  by  5:30  p.m.  on  pursuant  to  the  laws  of  the  State  of  New  provider  information  to  verify  a  medical 

August  15. 1995.  and  should  be  York.  provider's  credentials  and  Ucense  before 

accompanied  by  proof  of  service  on  the  '^           ^   ^           .^^  ^^  investment  ^»"°8  ^J^  *°  *=°°^"'^,  consultative 

applicant,  in  the  form  of  an  affidavit  or.  Management,  under  delegated  authority.  ^'^^^  ^he  respondents  are  medical 

for  lawyers,  a  certificate  of  service.  Maiwet  H  McFarland  providers  and  claimants  for  CE 

Hearing  requests  should  state  the  nature  ^^          '  information  collections  and  medical 

of  die  writer's  interest,  the  reason  for  the  Deputy  Secretary.  providers  for  CE  providers  and  MER 

request,  and  die  issues  contested.  '"*  ^^  95-18599  Filed  7-27-95;  8:45  ami  information  collections. 

Persons  may  request  notification  of  a  biluhq  cooe  mio-oi-m  MER: 

hearing  by  writing  to  die  SEC's  =  Number  of  Responses:  9.181  million 

A'^Ss:Secretary,SEC.450FifUi  SOCIAL  SECURITY  ADMINISTRATK)N  ^^^^'^^"XTespote?^ 

Street.  N.W.  Washington  DC  20549.  ^            p^^.  Submitted  to  ttie  Office  minutes 

cuPPj!f^n'  Eli2abedian  Square,  ^^  Management  and  Budget  for  Estimate  Annual  Burden:  2.295.250 

Shedden  Road,  George  Town  Grand  clearance  hours 

Cayman.  Cayman  Islands.  B.W.I.  „„  ,„  ,           ..  j.    ,„      ..      » 

FOR  FURTHER  INFORMATION  CONTACT:  Normally  on  Fridays,  die  Social  CE:  (Respondents-Medical  Providers) 

Diane  L.  Titus,  Paralegal  SpeciaUst.  at  Security  Administration  publishes  a  list  Number  of  Responses:  3  million 

(202)  942-0584.  or  C.  David  Messman.  of  information  collection  packages  diat  Frequency  of  Response:  Unknown 

Branch  Chief,  at  (202)  942-0564  have  been  submitted  to  the  Office  of  Average  Burden  Per  Response:  30 

(Division  of  Investment  Management,  Management  and  Budget  (OMB)  for  minutes 

Office  of  Investment  Company  clearance  in  compliance  with  Public  Estimated  Annual  Burden:  1.5  million 

Regulation).  Law  96-511.  The  Paperwork  Reduction  hours 

CE:  (Respondents — Claimants) 

Number  of  Responses: 750.000  1.5  million 

Average  Burden  Per  Response: 5  minutes  5  minutes 

Estimated  Annual  Burden:  125,000  hours     250,000  hours 


CEPronders: 

Number  of  Responses:  6.300 

Frequency  of  Response:  1 

Average  Burden:  20  minutes 

Estimated  AnQittd  Burden:  2,100 
hours. 

OMB  Desk  Officer:  Laura  Oliven 


Social  Security  Adminiatration 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  Office  of 
Management  and  Budget.  OIRA.  New 


Executive  Office  Building.  Room  10230. 
Washington.  D.C.  20503. 

Dated:  July  24. 1995. 
Charlotte  Whitenight, 
Reports  Qearance  Officer,  Social  Security 
Administration. 
IFR  Doc.  95-18574  Filed  7-27-95;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Intent  To  Close  Program  Solicitation 
No.  95.1,  Grants  for  Aviation  Research 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  closure  of  solicitation. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  annoimcing  its 
intention  to  close  Program  Solicitation 
No.  95.1,  Grants  for  Aviation  Research, 
effective  August  25, 1995.  The 
Solicitation  will  be  reopened  at  a  time 
to  be  announced  after  November  1, 
1995. 

The  FAA  has  the  authority  to  solicit 
proposals  and  award  grants  and 
cooperative  agreements  to  address  the 
long-term  technical  needs  of  the 
National  Airspace  System  (NAS) 
pursuant  to  Section  9205.  Aviation 
Research  Grant  Program,  and  Section 
9208.  Catastrophic  Failure  Prevention 
Research  Program,  of  the  Federal 
Aviation  Administration  Research. 
Engineering,  and  Development 
Authorization  Act  of  1990  (Pub.  L.  101- 
508)  and  Section  107  of  the  Aviation 
Security  Improvement  Act  of  1990  (Pub. 
L.  101-€04). 

ADDRESSES:  Inquiries  regarding  this 
subject  matter  should  be  directed  to:  Dr. 
Fred  W.  Snyder.  Grants  Officer,  Office 
of  Research  and  Technology 
Applications.  AAR-201,  Federal 
Aviation  Administration  Technical 
Center,  Atlantic  City  International 
Airport.  NJ  08405.  Phone  Number:  (609) 
485-5769  or  (609) 485-5652.  Fax 
Number:  (609)  485-6509. 

Dated:  July  18. 1995. 
Andres  Zellweger, 
Director,  Office  of  Aviation  Research. 
[FR  Doc.  95-18615  Filed  7-27-95;  8:45  ami 
BILUNQ  COOE  4«10-13-M 


Availability  of  Solicitation  for 
Development  of  a  High  Speed 
Computer  Tomography  Explosive 
Detection  Device;  Extension 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  Availability  of 
Solicitation;  extension  of  solicitation 
closing  date. 

SUMMARY:  This  document  extends  the 
period  for  requests  for  and  responses  to 
Federal  Aviation  Administration 
Research  Grant  Solicitation  95.3, 
Development  of  a  High  Speed 
Computed  Tomography  Explosive 
Detection  Device  (EDS). 


DATES:  Requests  for  the  solicitation  must 
be  received  on  or  before  August  1, 1995. 
The  solicitation  will  close  on  September 
8. 1995.  All  applications  responsive  to 
the  solicitation  must  be  received  on  or 
before  September  8,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kathleen  Fazen.  Federal  Aviation 
Administration  Technical  Center, 
Building  270,  Room  B115.  Atlantic  City 
International  Airport.  NJ  08405.  (609) 
485-4431. 

Dated:  July  19. 1995. 
Andres  Zellweger, 
Director,  Office  of  Aviation  Research. 
(FR  Doc.  95-18616  Filed  7-27-95;  8:45  am) 
BILLING  COOE  4910-lt-M 


Executive  Committee  of  the  Aviation 
Rulemaking  Advisory  Committee; 
Meeting 

AGENCY:  Federal  Aviation 
Administi^tion  (FAA).  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Executive  Committee  of  the  Federal 
Aviation  Administration  Aviatibn 
Rulemaking  Advisory  Committee. 
DATES:  The  meeting  will  be  held  on 
August  15. 1995.  at  9  a.m.  Arrange  for 
oral  presentations  by  August  1. 1995. 
ADDRESSES:  The  meeting  v^ll  be  held  at 
the  Regional  Airline  Association.  1200 
19th  Street,  NW..  Washington.  DC,  10 
a.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Miss  Jean  Casciano,  Federal  Aviation 
Administration  (ARM-25).  800 
Independence  Avenue.  SW., 
Washington.  DC  20591,  telephone  (202) 
267-9683;  fax  (202)  267-5075. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  11),  notice  is  hereby 
given  of  a  meeting  of  the  Executive 
Committee  to  be  held  on  August  15, 
1995.  at  the  Regional  Airline 
Association.  1200  19di  Sti^et,  NW.. 
Washington.  DC.  10  a.m.  The  agenda 
will  include: 

•  An  update  on  the  status  of  the 
Digital  Information  Working  Group. 

•  A  status  report  fitim  the  Flight  Data 
Recorder  Working  Group. 

•  A  discussion  of  ARACmailouts. 

•  Notable  comments  on  specific 
issues. 

•  Other  business. 

Attendance  is  open  to  the  interested 
public  but  will  be  limited  to  the  space 
available.  The  pubUc  must  make 
arrangements  by  August  1. 1995,  to 
present  oral  statements  at  the  meeting. 


The  public  may  present  written 
statements  to  the  executive  committee  at 
any  time  by  providing  25  copies  to  the 
Executive  Director,  or  by  bringing  the 
copies  to  him  at  the  meeting.  In 
addition,  sign  and  oral  interpretation 
can  be  made  available  at  the  meeting,  as 
well  as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting.  Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington,  DC,  on  July  20, 
1995. 

Chris  A.  Christie, 

Executive  Director,  Aviation  Rulemaking 
Advisory  Committee. 
(FR  Doc.  95-18588  Filed  7-27-95;  8:45  am) 

BILLING  eOOE  4»10-1»-M 


RTCA,  Inc.;  Aviation  Systems  Design 
Guidelines  for  Open  Systems 
Interconnection  (OST) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463.  5  U.S.C.  Appendix  2).  notice  is 
hereby  given  for  the  Special  Committee 
162  meeting  to  be  held  August  15-17. 
1995,  starting  at  9  a.m.  The  meeting  will 
be  held  at  RTCA,  1140  Connecticut 
Avenue,  NW.,  Suite  1020,  Washington, 
DC  20036. 

The  agenda  for  August  15  will  be  as 
follows:  (1)  Chairman's  Introductory 
Remarks;  (2)  Approval  of  the  Minutes  of 
the  Previous  Meeting;  (3)  Reports  of 
Related  Activities  Being  Conducted  by 
Other  Organizations;  (4)  Discussion  of 
Conformance  and  Interoperability 
procedures  and  Standards  Applicable  to 
Avionics  MOPS;  (5)  Discussion  of  Other 
Issues  Related  to  ANT  Router  MOPS 
Development;  (6)  Other  Business;  (7) 
Date  and  Place  of  Next  Meeting.  The 
August  16-17  agenda  will  be  dedicated 
to  further  development  of  the  ATN 
Router  MOPS. 

Attendance  is  open  to  the  interested 
pubUc  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington.  DC 
20036;  (202)  833-9339  (phone)  or  (202) 
833-9434  (fax).  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 


JMI 
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Issued  in  Washington,  DC,  on  July  24, 
1995. 

Juiia  L.  Peten, 
Designated  Official. 

(FR  Doc.  9S-18589  Filed  7-27-95;  8:45  am] 
BHJJMQ  COOe  4*10-13-M 


RTCA,  Inc.;  Free  Flight  Implefnentation 
Task  Force 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Conunittee  Act  (P.L. 
92-463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  the  Free  Flight 
Implementation  Task  Force  meeting  to 
be  held  August  15-16, 1995,  starting  at 
9:00  a.m.  The  meeting  will  be  held  at 
ARINC,  2551  Riva  Road,  AnnapoUs, 
Maryland. 

The  agenda  will  be  as  follows: 
Tuesday,  August  15  Plenary  Session: 
Review  of  Task  Force  Objectives  and 
Status  (Task  Force  Chairman  and 
Working  Group  Co-Chairs).  Remainder 
of  August  15  and  all  of  August  16: 
Separate  and  Conaxrrent  Working 
Group  Deliberations. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availabiUty. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information,  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W.,  Suite  1020.  Washington,  D.C. 
20036;  (202)  833-9339  (phone)  or  (202) 
833-9434  (fax).  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  D.C,  on  July  24, 
1995. 

Janice  L.  Peters, 
Designated  Official. 
IFR  Doc.  95-18590  Filed  7-27-95;  8:45  am] 

WUINQ  COOC  4nO-1$-M 


Research  and  Special  Programs 
Administration 

[Notice  No.  95-0] 

Improving  the  Hazardous  Materials 
Saifety  Program;  Public  Meetings 
Related  to  Regulatory  Review  and 
Customer  Service 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTXM:  Notice  of  public  meetings. 

SUMMARY:  This  notice  announces  five 
public  meetings  to  seek  information 
from  the  public  on  regulatory  reform 
and  improved  customer  service  for 
RSPA's  hazardous  materials  safety 
program.  This  series  of  meetings  is  a 
follow-up  tothe  initial  series  of  pubUc 


outreach  meetings  held  earlier  this  year. 
Please  note  that  meetings  three  through  ^ 
five  below  are  tentatively  scheduled 
pending  approval  of  FY  1996  funding. 

ADDRESSES:  See  Supplementary 
Information  for  specific  times,  locations, 
and  agendas. 

DATES:  Public  meetings  will  be  held  as 
follows: 

(1)  September  14, 1995,  in  Cambridge, 

Massachusetts. 

(2)  September  28, 1995,  in  Philadelphia, 

Pennsylvania. 

(3)  October  31, 1995,  in  Seattle. 

Washington. 

(4)  November  2, 1995,  in  Charlotte, 

North  Carolina. 

(5)  November  16, 1995,  in  San  Diego, 

California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edmund ).  Richards,  Interagency 
Hazardous  Materials  Program 
Coordinator.  (202)  366-0656;  or  Suezett 
Edwards.  Training  and  Information 
Specialist,  (202)  366-4900;  Hazardous 
Materials  Safety,  RSPA,  Department  of 
Transportation,  Washington,  EX:  20590- 
0001. 

SUPPLEMENTARY  INFORMATION:  On  March 
4, 1995,  President  Clinton  issued  a 
memorandvun  to  heads  of  departments 
and  agencies  calling  for  a  review  of  all 
agency  regulations  and  elimination  or 
revision  of  those  that  are  outdated  or  in 
need  of  reform.  The  President  also 
directed  that  front  line  regulators 
"*  *  *  get  out  of  Washington  and  create 
grassroots  partnerships"  with  people 
affected  by  agency  regulations. 

On  September  11, 1993,  the  President 
signed  an  Executive  Order  on  setting 
customer  service  standards.  The 
Executive  Order  promotes  continuing 
reform  of  the  executive  branch's 
management  practices  and  operations  to 
provide  service  to  the  public  that 
matches  or  exceeds  the  best  service 
available  to  the  private  sector.  RSPA  is 
seeking  information  from  individuals 
and  businesses  impacted  by  its 
hazardous  materials  safety  program  to 
determine  the  kind  and  quality  of 
services  they  want  and  their  level  of 
satisfaction  with  existing  services. 

A  series  of  outreach  meetings  to 
address  these  two  topics  was  held 
earlier  this  year  in  San  Francisco, 
CaUfomia;  Chicago,  Illinois;  Clearwater 
and  Tampa,  Florida;  Houston,  Texas, 
and  Minneapolis,  Minnesota.  Many 
participants  requested  that  these 
meetings  be  continued  on  a  regular  basis 
and  scheduled  in  areas  of  the  country 
not  previously  covered.  RSPA  is 
attempting  to  be  responsive  to  their 
requests. 


Areas  of  Regulatoiy  Concern 

In  calling  on  agencies  to  review, 
revise,  and  when  necessary,  cut  obsolete 
regulations,  the  President  directed  each 
agency  to  consider  the  following  issues: 

•  Is  the  regulation  obsolete? 

•  Could  its  intended  goal  be  achieved 
in  more  efficient,  less  obtrusive  ways? 

•  Are  there  better  private  sector 
alternatives,  such  as  market 
mechanisms,  that  can  better  achieve  the 
public  good  envisioned  by  the 
regulation? 

•  Could  private  business,  setting  its 
own  standards  and  being  subject  to 
public  accountability,  do  the  job  as 
well? 

•  Could  the  states  or  local 
governments  do  the  job,  making  Federal 
regulation  unnecessary? 

•  Can  certain  regulatory  provisions  be 
relaxed  without  tmduly  impacting 
safety? 

Improvements  to  Customer  Service 

At  these  meetings,  RSPA  wiU  solicit 
comments  on  the  kind  and  quality  of 
services  its  customers  want  and  their 
level  of  satisfaction  witlj  the  services 
currently  provided  by  the  hazardous 
materials  safety  program.  RSPA  will  use 
the  comments  received  to  establish 
service  standards  and  measure  results 
against  them;  provide  choices  in  both 
the  sources  of  service  and  the  means  of 
delivery;  make  information,  services, 
and  complaint  systems  easily  accessible; 
and  provide  a  means  to  address 
customer  complaints.  RSPA's  current 
customer  services  include  providing 
guidance  in  understanding  and 
complying  with  the  HMR  and 
processing  exemptions,  approvals, 
registrations,  grant  applications  and 
enforcement  actions.  Other  customer 
services  include  conduct  of  multi-modal 
hazardous  materials  seminars,  operation 
of  the  Hazardous  Materials  Information 
Exchange  (HMIX)  electronic  bulletin 
board,  and  development  and 
dissemination  of  training  and 
information  materials. 

Conduct  of  Meetings 

The  meetings  will  be  informal, 
intended  to  produce  a  dialogue  between 
agency  personnel  and  those  persons 
directly  affected  by  the  hazardous 
materials  safety  programs,  regulations 
and  customer  services.  The  meeting 
officer  may  find  it  necessary  to  limit  the 
time  allocated  each  speaker  to  ensure 
that  all  participants  have  an  opportunity 
to  speak.  Conversely,  a  meeting  may 
conclude  before  the  time  scheduled  if 
all  persons  wishing  to  participate  have 
been  heard. 


All  of  the  public  meetings  will  have 
an  open  agenda  and  will  be  held  as 
follows: 

(1)  September  14, 1995,  from  9  a.m.  to 
4  p.m.,  in  Cambridge,  Massachusetts, 
Volpe  National  Transportation  Systems 
Center,  Kendall  Square,  Cambridge, 
Massachusetts,  02142  (Enter  through 
main  entrance). 

(2)  September  28, 1995,  bom  9  a.m.  to 
4  p.m.,  in  Philadelphia,  Pennsylvania, 
Federal  Reserve  Building,  100  N  7th 
Street  (7th  and  Arch  Streets), 
Philadelphia,  Pennsylvania,  19106. 

(3)  October  31, 1995,  from  9  a.m.  to 
4  p.m.,  in  Seattle,  Washington,  Jackson 
Federal  Office  Building,  North 
Auditorium,  4th  Floor,  915  Second 
Avenue,  Seattle,  Washington,  98174 
(Enter  on  2nd  Ave.  side  of  building). 

(4)  November  2. 1995,  from  1  p.m.  to 
6  p.m.,  in  Charlotte,  North  Carolina, 
(COHMAT  Meeting),  Holiday  Inn 
Woodlawn,  212  Woodlawn  Road, 
Charlotte,  North  Carolina,  28217. 

(5)  November  16, 1995,  from  9  a.m.  to 
4  p.m.,  in  San  Diego,  California,  Bahia 
Resort  Hotel  (COHMED  Meeting),  998 
West  Mission  Bay,  San  Diego, 
CaUfomia,  92109. 

The  meetings  scheduled  after  October 
1, 1995  are  subject  to  the  approval  of  FY 
1996  program  funds.  Any  changes  will 
be  announced  in  a  Federal  Register 
notice. 

Issued  in  Washington,  D.C  on  July  25, 
1995. 

Alan  L  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 
[FR  Doc.  95-18614  Filed  7-27-95;  8:45  am] 

BiuiNe  oooe  4«io-w-p 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of4he 
Currency 

Information  Collections  Submitted  to 
0MB  for  Review 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 
ACTION:  Notice  of  information 
collections  submitted  to  OMB  for  review 
and  approval  under  the  Paperwork 
Reduction  Act  of  1980. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35),  the  Office  of  the 
Comptroller  of  the  Currency  (OCC) 
hereby  gives  notice  that  it  has  sent  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  under  the  Paperwork 
Reduction  Act,  various  information 
collections. 


DATES:  Comments  on  these  information 
collections  are  welcome  and  should  be 
submitted  by  August  28, 1995. 
ADDRESSES:  A  copy  of  any  information 
collection  may  be  obtained  by  calling  or 
writing  the  OCC  contact. 

SUPPt.EMENTARY  INFORMATION:  In 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Office  of  the 
Comptroller  of  the  Currency  (OCC)  has 
sent  to  OMB  information  collections  for 
review  imder  the  Paperwork  Reduction 
Act  as  follows: 

I.  OMB  CONTROL  NUMBER  1557-0106 

Title:  (MA) — Securities  Exchange  Act 
Disclosure  Rules  (12  CFR  11). 

Type  of  Review:  Regular  submission. 

Description:  This  information 
collection  requires  national  banks  to  file 
SEC  forms  concerning  their  securities 
transactions. 

Form  Number:  SEC  Forms  3,  4,  5, 8- 
K,  10, 10-K,  10-Q,  Sched.  13D,  13G, 
14A,  14B,  and  14C. 

OMB  Number:  1557-0106. 

Affected  Public:  Businesses  or  other 
for-profit. 

Number  of  Respondents:  105 
respondents. 

Total  Annual  Responses:  504 
responses. 

Average  Hours  Per  Response:  10.1 
hours. 

Total  Annual  Burden  Hours:  5,084 
hours. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-7340,  Paperwork  Reduction 
Project  1557-0106,  Office  of 
Management  and  Budget,  Room  10226, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

OCC  Contact:  John  Ference  or  Jessie 
Gates,  (202)  874-5090,  Legislative  and 
Regulatory  Activities  Division  (1557- 
0106),  Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW., 
Washington.  DC  20219.. 

Comments:  Comments  regarding  the 
information  collection  should  be 
addressed  to  both  the  OMB  reviewer 
and  the  OCC  contact  listed  above. 

n.  OMB  CONTROL  NUMBER  1557- 
0120 

Title:  (MA) — Securities  Offering 
Disclosure  Rules  (12  CFR  16). 

Type  of  Review:  Regular  submission. 

Description:  This  information 
collection  requires  national  banks  to 
conform  generally  to  SEC  rules.  The 
information  is  needed  by  the  public  to 
make  informed  investment  decisions. 
The  affected  public  consists  of  national 
banks  that  issue  securities. 

Form  Number:  None. 

OMB  Number:  1557-0120. 


Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  80 
respondents. 

Total  Annual  Responses:  140 
responses. 

Average  Hours  Per  Response:  19 
hours. 

Total  Annual  Burden  Hours:  2,600 
hours. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-7340,  Paperwork  Reduction 
Project  1557-0120.  Office  of 
Management  and  Budget,  Room  10226, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

OCC  Contact:  John  Ference  or  Jessie 
Gates,  (202)  874-5090,  Legislative  and 
Regulatory  Activities  Division  (1557- 
0120),  Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW., 
Washington,  DC  20219. 

Comments:  Comments  regarding  the 
information  collection  should  be 
addressed  to  both  the  OMB  reviewer 
and  the  OCC  contact  listed  above. 

m.  OMB  CONTROL  NUMBER  1557- 
0140. 

Title:  Fiduciary  Powers  of  National 
Banks  and  Collective  Investment  Funds 
(12  CFR  9) 

Type  of  Review:  Regular  submission. 

Description:  The  written  plan  for  a 
collective  investment  fund  provides  the 
operating  framework  for  the  fund.  The 
financial  report  reflects,  on  an  annual 
basis,  the  investment  status;  including 
investment  changes.  Both  documents 
serve  as  the  basic  disclosure  doomients 
for  fund  participants. 

Form  Number:  None. 

OMB  Number:  1557-0140. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  2,700 
respondents. 

Total  Annual  Responses:  2,700 
responses. 

Average  Hours  Per  Response:  6.4 
hours. 

Total  Annual  Burden  Hours:  17,300 
hours. 

OMB  Reviewer:  Milo  Simderhauf, 
(202)  395-7340,  Paperwork  Reduction 
Project  1557-0140,  Office  of 
Management  and  Budget,  Room  10226, 
New  Executive  Office  Building, 
Washington,  IX  20503. 

OCC  Contact:  John  Ference  or  Jessie 
Gates,  (202)  874-5090,  Legislative  and 
Regulatory  Activities  Division  (1557- 
0140),  Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW., 
Washington,  DC  20219. 

Comments:  Comments  regarding  the 
information  collection  should  be 
addressed  to  both  the  OMB  reviewer 
and  the  OCC  contact  listed  above. 
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IV.  OMB  CONTROL  NUMBER  1557- 
0154. 

Title:  Investment  in  Bank  Premises  or 
Stock  of  Corporation  Holding  Premises 
(12  CFR  7.3100) 

Type  of  Review:  Regular  submission. 

Description:  This  regulation 
prescribes  procedures  necessary  for  a 
national  bank  to  comply  with  statutory 
restrictions  on  its  investment  in  bank 
premises.  A  national  bank  wishing  to 
invest  an  amoimt  greater  than  its  capital 
stock  must  obtain  OCC  approval  under 
12  U.S.C.  371d. 

Form  Number:  None. 

OMB  Number:  1557-0154. 

Respondents:  Businesses  or  other  for- 
profit 

Number  of  Respondents:  589 
respondents. 

Total  Annual  Responses:  589 
responses. 

Average  Hours  Per  Response:  1  hour. 

Total  Annual  Burden  Hours:  589 
hours. 

OMB  Reviewer:  Milo  Sunderhauf , 
(202)  395-7340,  Paperwork  Reduction 
Project  1557-0154.  Office  of 
Management  and  Budget,  Room  10226. 


New  Executive  Office  Building, 
Washington,  DC  20503. 

OCC  Contact:  John  Ference  or  Jessie 
Gates,  (202)  874  5090,  Legislative  and 
Regulatory  Activities  Division  (1557- 
0154),  Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW., 
Washington,  DC  20219. 

Comments:  Comments  regarding  the 
information  collection  should  be 
addressed  to  both  the  OMB  reviewer 
and  the  OCC  contact  listed  above. 

V.  OMB  CONTROL  NUMBER  1557- 
0159 

Title:  Fair  Housing  Home  Loan  Data 
System  Regulation  (12  CFR  27). 

Type  of  Review:  Regular  submission. 

Description:  This  isiormation 
collection  is  necessary  to  permit 
automated  statistical  analysis  to  assist 
the  OCC  in  carrying  out  its  statutory 
responsibility  under  the  Fair  Housing 
Act.  Its  major  provisions  apply  only  to 
national  buiks  that  engage  in  high 
volume  real  estate  lending. 

Form  Number:  None. 

OMB  Number:  1557-0159. 

Respondents:  Businesses  or  other  for- 
profit 


Number  of  Respondents:  3.763 
respondents. 

Total  Annual  Responses:  3,763 
responses. 

Average  Hours  Per  Response:  1.7 
hours. 

Total  Annual  Burden  Hours:  6,300 
hours. 

OMB  Reviewer:  Milo  Simderhauf, 
(202)  395-7340.  Paperwork  Reduction 
Project  1557-0159.  Office  of 
Management  and  Budget,  Room  10226, 
New  Executive  Office  Building, 
Washii^on.  DC  20503. 

OCC  Contact:  John  Ference  or  Jessie 
Gates.  (202)  874-5090.  Legislative  and 
Regulatory  Activities  Division  (1557- 
0159).  Office  of  the  Comptroller  of  the 
Currency.  250  E  Street.  SW..  , 
Washington.  DC  20219. 

CoTTunents:  Comments  regarding  the 
information  collection  should  be 
addressed  to  both  the  OMB  reviewer 
and  the  OCC  contact  listed  above. 

Dated:  July  24. 1995. 
Jamas  F£Gillaq>i0. 

Director,  Legislative  6r  R^ulatory  Activiths. 
(FR  Doc  95-18571  Filed  7-27-95;  8:45  am] 
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FEDERAL  DEPOSIT  M8URANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:08  a.m.  on  Tuesday,  July  25, 1995, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  the  following 
matters: 

Matters  relating  to  the  Corporation'8 
supervisory  activities. 

Matters  relating  to  the  probable  failure  of 
certain  insured  depository  institutions. 

Reconunendation  regarding  the  liquidation 
of  a  depository  institution's  assets  acquired 
by  the  Corporation  in  its  capacity  as  receiver. 
liquidator,  or  liquidating  agent  of  those 
assets: 

Memorandum  re:  Texas  American  Bank/Fort 
Worth,  National  Association.  Forth 
Worth.  Texas 

(Case  No.  450-05993-95-4OD) 

In  calling  the  meeting,  the  Board 
detetmined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Director  Jonathan  L. 
Fiechter  (Acting  Director,  Office  of 
Thrift  Supervision),  conoirred  in  by  Mr. 
Stephen  R  Steinbrink,  acting  in  the 
place  and  stead  of  Director  Eugene  A. 
Ludwig  (Comptroller  of  the  Currency), 
and  Chairman  Ricki  Heifer,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4).  (C)(6), 
(c)(8).  (c)(9)(A)(ii).  (c)(9)(B).  and  (c)(10) 
of  thie  "Government  in  the  Sunshine 
Act"  (5  U.S.C.  552b(c)(4),  (c)(6),  (c)(8). 
(c)(9)(A)(ii),  (c)(9)(B),  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
50O--17th  Street,  N.W.,  Washington. 
DC. 

Dated:  July  26, 1995. 


Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

(FR  Doc.  95-18757  Filed  7-25-95;  3:40  pm) 

MLUNQ  OOOC  •n4-01-M 
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MARINE  MAMMAL  COMMISSION 

TIME  AND  DATE:  The  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors  on  Marine  Mammals 
will  meet  in  executive  session  on 
Tuesday,  November  14, 1995  from  9:00 
a.m.  to  9:45  a.m.  The  public  sessions  of 
the  Commission  and  the  Committee 
meeting  will  be  held  on  Tuesday. 
November  14.  from  10:00  a.m.  to  6:30 
p.m.,  on  Wednesday,  November  15, 
from  9:00  a.m.  to  6:00  p.m.,  and  on 
Thursday,  November  16,  from  9:00  a.m. 
to  1:00  p.m. 

PLACE:  The  Fairbanks  Princess  Hotel, 
4477  Pikes  Landing  Road,  Fairbanks, 
Alaska,  99709. 

STATUS:  The  executive  session  will  be 
closed  to  the  public.  At  it,  matters 
relating  to  personnel,  the  internal 
practices  of  the  Commission,  and 
international  negotiations  in  process 
will  be  discussed.  All  other  portions  of 
the  meeting  'vill  be  open  to  public 
observation.  Public  participation  will  be 
allowed  if  time  permits  and  it  is 
determined  to  be  desirable  by  the 
Chairman. 

MATTERS  TO  BE  CONSIDERED:  The 
Commission  and  Committee  will  meet 
in  pubUc  session  to  discuss  a  broad 
range  of  marine  mammal  matters.  While 
subiect  to  change,  major  issues  that  the 
Commission  plans  to  consider  at  the 
meeting  include:  implementation  of  the 
1994  amendments  to  the  Marine 
Mammal  Protection  Act;  the  health  and 
stabiUty  of  the  Bering  Sea  ecosystem; 
domestic  and  international  polar  bear 
programs;  Glacier  Bay  National  Park 
vessel  entry  regulations;  bowhead  whale 
research  and  management  issues;  the 
Arctic  Environmental  Protection 
Strategy;  the  Russian  Marine  Mammal 
council;  Steller  sea  lions,  harbor  seals; 
North  Pacific  fur  seals;  sea  otters,  and 
standards  and  guidelines  for  the  care 
and  maintenance  of  captive  marine 
mammals. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
John  R.  Twiss.  Jr.,  Executive  Director. 
Marine  Mammal  Commission.  1825 
Connecticut  Avenue,  NW.,  Room  512, 
Washington,  D.C.  20009,  202/606-5504. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
second  notice  of  the  Commission's  1995 
meeting  and  does  not  constitute  any 
significant  change  in  the  scheduling, 
location,  or  agenda  of  the  meeting  as 
originally  publi^ed  in  the  Jtme  20, 
1995  notice  (60  FR  32214). 

Dated:  July  25, 1995. 
John  R.  TwiM,  Jr., 
Executive  DirecUx: 

[FR  Doc  95-18690  Filed  7-26-95;  11:16  am] 
BILUNQ  CODE  MIO-SI-M 

EXPORT-IMPORT  BANK  OF  TNE  UNITED 
STATES 

Open  Special  Meeting  of  the  Board  of 
Directors  of  the  Export-Import  Bank  of 
the  United  States;  Amended  Notice 

TWE  AND  PLACE:  Thursday,  August  3, 
1995,  at  9:30  a.m.  The  meeting  will  be 
held  at  Eximbank  in  Room  1141,  811 
Vermont  Avenue,  N.W..  Washington, 
D.C.  20571. 

Agenda 

1.  Reinventing  Ex-Im  Bank's  Financing 
Indications  and  Commitments  (published 
in  the  Federal  Register  of  July  17, 1995.  on 
page  36461) 

2.  Extended  Financing  Option  Fee 

PUBLIC  PARTICIPATION:  The  meeting  will 
be  open  to  public  participation.  In  order 
to  permit  the  Export-Import  Bank  to 
arrange  suitable  accommodations, 
members  of  the  pubUc  who  plan  to 
attend  the  meeting  should  notify 
Barbara  Lane.  Room  1112, 811  Vermont 
Avenue.  N.W..  Washington.  D.C.  20571, 
(202)  565-3957,  not  later  than 
Wednesday.  August  2, 1995.  If  any 
person  wishes  auxiliary  aids  (such  as  a 
sign  language  interpreter)  or  other 
special  accommodations,  please  contact, 
prior  to  Friday,  July  28.  1995.  Barbara 
Lane,  Room  1112, 811  Vermont  Avenue. 
N.W..  Washington.  DC  20571.  Voice: 
(202)  565-3957  or  TDD:  (202)  535-3377. 

MATERUL  WILL  BE  AVAILABLE  ON  JULY  24, 
1995:  If  any  person  would  like  to  get  the 
material  in  advance  of  the  Open  Special 
Board  Meeting,  contact  Barbara  Lane, 
Room  1112,  811  Vermont  Avenue.  NW. 
Washington.  DC,  (202)  565-3957.  If  you 
would  like  the  material  faxed  or  mailed, 
leave  your  fax  number  or  address  on 
voice  mail. 

FURTHER  INFORMATION:  For  further 
information,  contact  Barbara  Lane. 
Room  1112,  811  Vermont  Avenue.  N.W.. 


(pSS9 
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Washington.  D.C  20571.  (202)  SOS- 
SOS?. 
CmkT.lm, 

Ganeml  Counsd. 

[FR  Doc.  95-18697  Filed  7-26-95;  11:16  am] 

■LUn  OOOf  Ml»-«1-M 


BOARD  Of  Q0VERN0R8  OF  THE  FEDERAL 
RESERVE  SYSTEM 

THE  AND  date:  10  ajn..  Wednesday. 
August  2. 1995. 

PLACE:  William  McChesney  Martin,  Jr. 
Federal  Reserve  Board  Building.  C 
Street  entrance  between  20th  and  21st 
Streets.  NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  July  26, 1995. 
Jennifitr ).  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  95-18691  Filed  7-26-95;  11:16  am) 

MLLMO  CODE  tt10-01-P 


ASSASSMATKM  RECORDS  REVIEW  BOARD 

TBIE  AND  DATE:  11:30  a.m..  August  2. 
through  5:00  p.m.  August  3. 1995. 
PUCE:  ARRB.  600  E  Street.  NW..  2nd 
Floor.  Washington,  IX]. 
STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
AngiHt  2. 11:30  un.:  Cloaed  Meating 

1.  Review  and  Accept  Minutes  of  July  27-28 
Closed  Meeting 

2.  Document  Review  and  Discussion 

August  3, 8:00  mja.:  Continuation  of  Claaed 
Meeting 

1.  Document  Review,  Discussion,  and 
Decisions 

2.  Designation  of  Assassination  Records 

August  3.  IHM  pjn.:  Open  Meeting 

1.  Review  and  Accept  Minutes  of  July  27 
Open  Meeting 

2.  Consideration  of  Sunshine  Act  and  FOLA 
Regulations 

August  3:  Continuation  of  Closed  Meeting 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Thomas  Samoluk.  Associate  Director  for 

Communications.  600  E  Street,  NW, 

Second  Floor,  Washington.  DC  20530. 

Telephone:  (202)  724-0088;  Fax:  (202) 

724-0457. 

Tracy  J.  ShycofiF, 

Associate  Director  for  Administration. 

(FR  Doc.  95-18675  Filed  7-25-95;  4:52  pm) 

BILUNQ  CODE  S820-TD-M 

SECURITIES  AND  EXCHANGE  COMMISSION 
Agency  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L  .94-409,  that  the 
Securities  and  Exchange  Commission 


will  hold  the  following  meeting  during 
the  week  of  July  31, 1995. 

A  closed  meeting  will  be  held  on 
Thursday.  August  3. 1995,  at  10:00  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4),  (8),  (9)(A),  and  (10) 
and  17  CFR  200.402(a)  (4),  (8),  (9)(i), 
and  (10),  pennit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Wallman,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
August  3. 1995,  at  10:00  a.m.,  will  be: 

Institution  of  injunctive  action. 

Institution  of  administrative  proceedings  of 
an  enforcement  natiu«. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Opinion. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  July  26. 1995. 
Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  95-18766  Filed  7-26-95;  3:45  pmj 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  con-ections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  ttw  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2932  lyiaine] 

S.D.  Warren  Co.,  Notice  of  Intent  To 
File  An  Application  for  a  New  License 

June  6, 1995. 
Correction 

In  notice  docmnent  95-14260 
appearing  on  page  30859  in  the  issue  of 
Monday,  June  12, 1995,  the  project 
number  should  appear  as  set  forth 
above. 

BILUNQ  CODE  1S06-01-O 


JMI 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-024-05-1430^1;  AZA-29177] 

Notice  of  Realty  Action;  Bureau  Motion 
Recreation  and  Public  Purposes 
(R&PP)  Act  Classification;  and 
Teiminatlon  of  Existing  R&PP  Act 
Classifications;  Arizona 

Correction 

In  notice  document  95-16701 
appearing  on  page  35420,  in  the  issue  of 
Friday,  July  7, 1995,  make  the  following 
correction: 

On  page  35420,  in  the  second  colimm, 
under  the  heading  Gila  and  Salt  River 
Meridian,  Arizona,  in  the  land 
description,  imder  T.  3  S.,  R.  7  E.,  in  the 
third  line,  "Sec.  9,  SV2,  NEV4,  WV2, 
SEV4;"  should  read  "Sec.  9,  SV2NEV4, 
WV2,  SEV4;". 

BILUNQ  CODE  1tOS-01-D 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  25 

[Docket  No.  NM-113;  Special  Conditions 
No.  25-ANM-101] 

Special  Conditions:  Modified  Boeing 
Company  Model  747-100  and  747-200 
Airplane;  High  Intensity  Radiated 
Fields  (HIRF) 

Correction 

In  rule  docimient  95-17589  beginning 
on  page  36967  in  the  issue  of 
Wednesday,  July  19, 1995,  make  the 
following  correction: 

On  page  36968,  in  the  first  column, 
under  the  heading  DATES:,  the  text 
should  read  as  follows:  "The  effective 
date  of  these  special  conditions  is  June 
29, 1995.  Comments  must  be  received 
on  or  before  September  5, 1995." 

BILUNQ  CODE  1S06-01-O 
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Part  II 

Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administratioii 

21  CFR  Part  862  ^  al. 

Medical  Devices:  Class  I  and  Class  11 

Generic  Devices;  Premarket  Notification 

Exemptions;  Final  Rule  and  Proposed 

Rules 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  862  and  872 

[DockatNo.941111-0260] 

Medical  Devices;  Exemption  From 
Premarket  Notification  for  Certain 
Classified  Devices 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  exempting  nine 
generic  types  of  class  I  devices  from  the 
requirement  of  premarket  notification. 
For  the  exempted  devices,  FDA  has 
determined  that  manufacturers' 
submissions  of  premarket  notifications 
are  unnecessary  for  the  protection  of  the 
public  health  and  that  the  agency's 
review  of  such  submissions  will  not 
advance  its  public  health  mission.  The 
exemptions  allow  the  agency  to  make 
better  use  of  its  resoiut:es  and  thus 
better  serve  the  public.  Elsewhere  in 
this  issue  of  the  Federal  Register,  FDA 
is  publishing  a  withdrawal  of  a 
proposed  rule  to  grant  exemptions  from 
premarket  notification  for  seven  other 
generic  types  of  class  I  devices.  Also, 
the  agency  is  proposing  to  exempt  an 
additional  12  generic  types  of  class  I 
devices  from  the  requirement  of 
premarket  notification.  These  actions 
are  being  takei)  under  the  Medical 
Device  Amendments  of  1976. 
DATES:  Effective  August  28, 1995. 
Beginning  on  August  28, 1995,  all 
device  manufacturers  who  have  510(k) 
submissions  pending  FDA  review  for 
devices  falling  within  a  generic  category 
which  is  subject  to  this  rule,  will  receive 
a  letter  stating  that  the  device  is  exempt 
from  the  premarket  notification 
requirements  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
A.  Rooney,  Center  for  Devices  and 
Radiological  Health  (HFZ-84),  Food  and 
Drug  Administration,  2094  Gaither  Rd., 
Rockville,  MD  20850,  301-594-4765, 
ext.  164. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  July  21, 
1994  (59  FR  37378),  FDA  issued  a 
proposed  rule  to  exempt  164  generic 
types  of  class  I  devices  from  the 
requirement  of  premarket  notification, 
with  limitations.  Interested  persons 
were  given  until  October  19.  1994,  to 
comment  on  the  proposed  rule. 


During  the  comment  period,  FDA 
received  comments  that  questioned  the 
appropriateness  of  the  proposed 
exemptions  for  a  small  number  of  the 
devices.  FDA  also  received  comments 
requesting  the  agency  to  exempt  56 
additional  generic  types  of  devices. 
Furthermore,  during  this  time,  FDA 
reconsidered  the  appropriateness  or 
scope  of  the  proposed  exemptions  for 
several  devices  included  in  the 
proposed  rule.  In  the  Federal  Register  of 
December  7, 1994  (59  FR  63005),  FDA 
issued  a  final  rule  exempting  from  the 
requirement  of  premarket  notification 
148  of  the  164  generic  types  of  class  I 
devices  included  in  the  July  21, 1994, 
proposed  nUe.  In  the  preamble  to  the     - 
final  rule,  the  agency  stated  that,  in  a 
future  Federal  Register  notice,  it  would 
address  the  requests  concerning  the  56 
additional  devices  and  that  it  was 
deferring  action  on  the  following  16 
devices  in  order  to  review  the  comments 
received  and  to  reevaluate  whether 
certain  of  the  devices  should  be 
exempted  from  the  requirement  of 
premarket  notification.  (See  Table  1). 

TABLE  1 


Table  2 


21  CFR 


862.2270. 

8622310  . 
8622320. 

8622485. 

8622720. 

8622800. 
8622920. 

8642280. 

866.5570  . 

868.5620. 

868.5675 

868.5700 

872.3740 

872.3810 

872.6100 

886.5850 


Device 


Ttiirvtayer  chromatograptiy  sys- 
tem for  clinical  iise. 
Clinical  sample  concentrator. 
Beta  or  gamma  counter  for 

clinical  use. 
Electrophoresis  apparatus  for 

clinical  use. 
Plasma  oncometer  tor  clinical 

use. 
Refractometer  for  clinical  use. 
Plasma  viscometer  for  clinical 

use. 
Cultured  animal  and  tiuman 

cells. 
Lactoferrin  immunological  test 

system. 
Breattiing  mouttipiece. 
Retjreattiing  device. 
Nonpowered  oxygen  tent. 
Retentive  and  splinting  pin. 
Root  canal  post. 
Anesthetic  warmer. 
Sunglasses  (nonprescription). 


After  careful  review  of  the  comments 
and  reconsideration  of  the 
appropriateness  or  scope  of  the 
proposed  exemptions  for  these  devices, 
the  agency  has  concluded  that  for  9  of 
the  16  generic  types  of  class  I  devices 
listed  in  Table  1,  manufacturers' 
submissions  of  premarket  notifications 
are  urmecessary  for  the  protection  of  the 
public  health  and  that  the  agency's 
review  of  such  submissions  will  not 
advance  its  public  health  mission. 
These  nine  devices  are  listed  in  Table  2. 


21  CFR 

Device 

8622310  .... 

Clinical  sample  concentrator. 

8622320  .... 

Beta  or  gamma  counter  for 

clinical  use. 

8622485  .... 

Electrophoresis  apparatus  for 

clinical  use. 

8622720  .... 

Plasma  oncometer  for  clinical 

use. 

862.2800  .... 

Refractometer  for  clinical  use. 

8622920  .... 

Plasma  viscometer  for  clinical 

use. 

872.3740  .... 

Retentive  and  splinting  pin. 

872.3810  .... 

Root  canal  post. 

872.6100  .... 

Anesthetic  warmer. 

FDA,  upon  reconsideration,  has 
determined  not  to  grant  the  proposed 
exemptions  for  the  following  seven 
devices.  (See  Table  3). 

TABLE  3 


21  CFR 

Device 

8622270  .... 

Thin-layer  ctwomatography  sys- 

tem for  clinical  use. 

8642280  .... 

Cultured  animal  and  human 

cells. 

866.5570  .... 

Lactoferrin  immunological  test 

system. 

868.5620  .... 

Breattiing  mouthpiece. 

868.5675  .... 

Retxeathing  device. 

868.5700  .... 

Nonpowered  oxygen  tent. 

886.5850  .... 

Sunglasses  (nonprescription). 

Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  publishing  a 
withdrawal  of  the  proposed  rule  to  grant 
exemptions  from  the  requirement  of 
premarket  notification  for  the  seven 
devices  listed  above.  FDA's  reasons  for 
deciding  not  to  exempt  those  seven 
devices  are  given  in  that  withdrawal 
document. 

Furthermore,  after  reviewing  the 
comments  requesting  FDA  to  exempt 
from  the  requirement  of  premarket 
notification  56  additional  generic  types 
of  devices,  FDA  has  concluded  that  33 
of  these  56  devices  should  not  be 
exempted  bom  the  requirement.  As 
stated  below  in  this  dociunent,  10  of 
these  56  devices,  along  with  2 
additional  class  I  devices,  are  being 
proposed  for  premarket  notification 
exemption  elsewhere  in  this  issue  of  the 
Federal  Register.  Thirteen  of  the  56 
devices  already  are  exempted  from  the 
requirement  of  premarket  notification. 

n.  Comments 

FDA  received  10  comments  &x)m 
trade  associations,  manufacturer 
associations,  a  dental  firm,  a  consiuner 
products  manufacturer,  a  company,  and 
a  law  firm.  A  summary  of  the  comments 
and  the  agency's  response  to  them  is 
provided  below. 


A.  Comments  Addressing  Specific 
Devices 

1.  One  comment  opposed  the 
proposed  exemptions  from  the 
requirement  of  premarket  notification 
for  the  retentive  and  splinting  pin 
(§  872.3740)  and  the  root  canal  post 
(§  872.3810).  According  to  this 
comment,  premarket  notification 
submissions  are  necessary  to  ensure  that 
the  material  used  in  these  devices  are 
biocompatable  in  order  to  prevent 
toxicity  and/or  allergic  reactions.  The 
comment  also  stated  that,  because  teeth 
are  delicate,  these  devices  must  be 
designed  so  that  no  imdue  stress  will  be 
imparted  upon  the  teeth.  According  to 
this  comment,  exempting  these  devices 
from  premarket  notification  would 
result  in  substandard  products  being 
made  available  to  dental  professionals. 
Another  comment  in  favor  of  the 
exemption  disagreed,  stating  that  it  is 
the  "method  of  use  and  application"  of 
these  devices,  not  the  design  or 
materials  used  in  them  that  is  the 
determining  factor  in  the  safe  and 
effective  use  of  these  devices.  Moreover, 
according  to  this  comment,  data  relating 
to  these  devices  demonstrate  that  these 
devices  are  well-known,  established, 
safe,  and  effective. 

FDA  has  concluded  that  exempting 
these  devices  from  the  requirement  of 
premaiiiet  notification  will  not  result  in 
the  marketing  of  substandard  devices. 
First,  both  devices  have  a  long  history 
of  safe  use.  Second,  neither  device  has 
a  history  of  adverse  events.  Third, 
Uteratiire  indicates  little  potential  for 
any  danger  to  public  health.  Finally,  the 
device  identifications  clearly  describe 
the  material  composition  of  these 
devices.  If  devices  are  made  of  materials 
other  than  those  described  in  the 
identification,  they  will  be  classified 
into  another  generic  type  of  device  or 
remain  in  the  same  generic  type  of 
device,  but  not  be  exempt  bam  the 
requirements  of  premarket  notification. 

2.  A  comment  requested  that  the 
proposed  exemption  for 
carboxymethylcellulose  sodium  and/or 
polyvinylmeUiylether  maleic  acid 
calcium-sodium  double  salt  denture 
adhesive  (§  872.3490)  be  expanded  to 
include  other  double  salts  of 
polyvinylmethylether  maleic  acid, 
specifically  salts  involving  those  ions 
that  achieve  the  same  technical  effect  as 
calcium  and  sodium,  i.e.,  iron, 
magnesium,  zinc,  and  potassium. 

FDA  disagrees  with  this  comment. 
Although  the  comment  refers  to 
carboxymethylcellulose  sodium  and/or 
polyvinylmethylether  maleic  add 
calcium-sodium  double  salt  denture 
adhesive  (§  872.3490),  a  class  I  device. 


the  comment  is  actually  requesting  FDA 
to  exempt  another  classified  dental 
adhesive  device,  polyvinylmethylether 
maleic  anhydride  (PVM-MA),  acid 
copolymer,  and  carboxymethylcellulose 
sodium  (NACMC)  denture  adhesive 
(§872.3500)  which  is  a  class  HI  device. 

3.  FDA  received  a  comment 
requesting  that  an  endolumina 
illuminated  bougie  (EIB)  device,  a 
silicone  elastomer  coated  fiberoptic 
bimdle  designed  to  aid  in  the 
identification  of  the  esophagus,  rectum, 
rectosigmoid,  and  other  organs  during 
surgical  procedures,  be  added  to  the  list 
of  class  II,  tier  1  devices  to  be  proposed 
for  exemption  from  the  requirement  of 
premarket  notification  in  a  future  issue 
of  the  Federal  Register. 

FDA  disagrees  with  this  comment.  As 
stated  in  the  July  21, 1994,  proposal,  in 
early  1994,  FDA's  Office  of  Device 
Evaluation  undertook  a  risk  assessment 
of  all  devices  in  order  to  ensure  the 
proper  allocation  of  resources  for  the 
review  process.  Under  this  risk 
assessment,  all  class  I,  class  11,  and  class 
in  devices  were  placed  into  one  of  three 
tiers  based  upon  the  inherent  risk 
associated  with  each  device.  Tier  3 
devices  include  all  first  and  second  of 
a  kind  devices  utilizing  new  technology 
or  having  new  intended  uses(s),  as  well 
as  other  devices  determined  by  their 
inherent  risk  to  require  an  intensive 
review.  These  tier  3  devices  require 
intensive  scientific  and  labeling  review 
by  a  review  team  as  well  as  advisory 
panel  input.  Tier  2  devices  include 
devices  which  require  routine  scientific 
and  labeling  review.  This  tier 
encompasses  the  majority  of  510(k)'s 
and  select  premarket  approval 
applications.  Tier  1  devices  include, 
among  other  things,  devices  which  have 
a  minimal  inherent  risk  and  whose 
review  focuses  upon  intended  use. 

•FDA  had  found  EIB  to  be  substantially 
equivalent  to  both  the  gastroenterology- 
im)logy  fiberoptic  retractor  (§  876.4530), 
a  class  I  device  and  the  class  I 
transilliuninator  (§886.1945).  However, 
upon  further  consideration,  FDA  now 
believes  that  EIB  would  have  been  more 
appropriately  classified  under  the 
fiberoptic  light  ureteral  catheter 
(§876.4020),  a  class  II  device,  which  is 
also  a  fiberoptic  bundle  that  emits  light, 
but  is  inserted  into  the  ureter  to  enable 
it  to  be  seen  during  lower  abdominal  or 
pelvic  siu^ery.  While  the  specific 
indication  statement  for  these  two 
devices  are  different,  their  intended 
uses  are  the  same  and,  therefore,  the 
devices  are  substantially  equivalent. 
Like  the  fiberoptic  light  ureteral 
catheter,  EIB  is  used  with  a  high 
intensity  light  source,  which  could 
produce  heating  and  potential  damage 


of  body  tissues.  Concerns  identified  at 
the  time  of  classification  of  the 
fiberoptic  light  ureteral  catheter 
included  thermal  bums  related  to  the 
amount  of  energy  transmitted.  For  this 
reason,  FDA  has  placed  the  fiberoptic 
light  ureteral  catheter  in  class  II,  tier  2. 
Additionally,  endoscopes  (which  could 
have  been  another  predicate)  and 
esophageal  dilators  (which  include  the 
esophageal  bougie)  are  also  tier  2 
devices.  Fiulhermore,  retaining  the  EIB 
device  in  class  n,  tier  2  is  justified 
because  EIB  is  a  one-of-a-kind  device. 
FDA  has  not  yet  had  sufficient 
experience  with  this  device  to  justify  a 
tier  1  premarket  review,  i.e.,  a  focused 
labeling  review  for  intended  use/ 
indications  for  use.  For  the  reasons 
stated  above,  the  EIB  device  will  remain 
a  class  n,  tier  2  device. 

B.  Comments  Requesting  FDA  to 
Expand  the  Exemption  from  the 
Requirement  of  Premarket  Notification 
to  Include  an  Additional  56  Devices 

4.  A  total  of  eight  comments  requested 
that  the  56  devices  listed  in  Table  4  also 
be  exempted  from  the  requirement  of 
premarket  notification. 

Table  4 


21  CFR 

Device 

8622230  .... 

Chromatographic  separation 

material  for  clinical  use. 

8622250  .... 

Gas  liquid  chromatography 

system  for  clinical  use. 

866.2600  .... 

Wood's  fluorescent  lamp. 

868.1930  .... 

Stethoscope  head. 

872.3310  .... 

Coating  material  for  resin  fill- 

ings. 

872.3730  .... 

Pantograph. 

872.3820  .... 

Root  canal  filling  resin. 

872.4200  .... 

Dental  handpiece  and  acces- 

sories. 

872.5470  .... 

Orthodontic  plastic  t)racket. 

872.5500  .... 

Extraoral  orthodontic  headgear. 

872.6050  .... 

Saliva  at)sort>er. 

872.6390  .... 

Dental  floss  (including  devices 

made  of  any  inert  materials). 

872.6770  .... 

Cartridge  syringe. 

874.1060  .... 

Acoustic  ctiamber  for 

audiometric  testing. 

874.4140  .... 

Ear,  nose,  and  throat  txjr. 

874.4175  .... 

Nasopharyngeal  catheter. 

874.4770  .... 

Otoscope. 

874.5220  .... 

Ear,  nose,  and  throat  drug  ad- 

ministration device. 

874.5800  .... 

External  nasal  splint. 

876.4890  .... 

Urological  tat>le  and  acces- 

sories (manually  powered). 

876.5160  .... 

Urological  clamp  for  males. 

876.5250  .... 

Urine  collector  and  accessories 

(not  connected  to  indwelling 

catheter). 

878.4040  .... 

Surgical  apparel  (except  sur- 

. 

gical  gowns  and  masks). 

878.4460  .... 

Surgeon's  gloves. 

880.5110  .... 

Hydraulic  adiustat>le  hospital 

bed. 

JMI 
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Table  4 — Continued 


21  CFR 


880.5120  . 

880.5180  . 
880.6250  . 
880.6280  . 
880.6350  . 

880.6970  . 
884.5150  . 
884.5425  . 

884.5435  . 
886.4370  . 
888.5960  . 

892.1300  . 
892.1320  . 
892.1330  . 
892.1410  . 

892.1610  . 

892.1620  . 

892.1760  . 

892.1770 
892.1830 
892.1850 
892.1860 

892.1880 

892.1890 
892.1910 
892.1970 

892.1980 


Device 


Manual  adjustabte  hospital 

bed. 
Bum  sheet 

Patient  examination  glove. 
Medical  insole. 
Battery-powered  medicai  ex- 
amination light 
Liquid  crystal  vein  locator. 
Nonpowered  breast  pump. 
Scented  or  scented  deodorized 

menstrual  pad. 
Unscented  menstrual  pad. 
Keratome  (AC  powered). 
Cast  removal  instrument  (AC 

powered). 
Nudear  rectilinear  scanner. 
Nudear  uptake  probe. 
Nuclear  whole  body  scanner. 
Nudear  electrocardiograph 

syivhronizer. 
Diagnoelic  x-ray  beam  imiting 

device. 
Cine  or  spot  flourographic  x- 

ray  camera 
Diagifiostic  x-ray  tube  housing 

assembly. 
Diagnostic  x-ray  tube  mount 
Radtographic  patient  cradto. 
Radtographic  film  cassette. 
Radk)graphic  film/cassette 

changer. 
WaH-mountod  radiographic 

cassette  holder. 
Racfiographic  film  illuminator. 
Radkigraphic  grid. 
Radk)graphic  ECQ/respirator 

synchronizer. 
Radk)logic  table. 


Table  4— Continued 

Table  5— Continued 

21  CFR 

Device 

21  CFR 

Device 

892.5770  .... 
892.5780  .... 
892.5930  .... 
892.6500  .... 

Powered  radntion  therapy  pa- 
tient support  assembly. 

Light  beam  patient  position  in- 
dicator. 

Therapeutic  x-ray  tube  housing 
assembly. 

Personnel  protective  shield. 

892.1860  .... 

892.1880  .... 

892.1980  .... 
892.5770  .... 

892.5780  .... 

892.5930  .... 

Radiographic  film/cassette 
changer. 

Wall-mounted  radkjgraphic  cas- 
sette hokJer. 

Radiotoge  table. 

Powered  radiatkxi  therapy  pa- 
tient support  assembly. 

FDA  has  concluded  that  18  of  the  56 
devices  listed  in  Table  4  are  not 
candidates  for  exemption  from  the 
requirement  of  premarket  notification 
because  they  are  currently  classified 
into  class  II  and/or  class  m.  These 
devices  are  listed  in  Table  5. 

Table  5 

Light  beam  patient  positon  in- 
dnaior. 

Therapeutte  x-ray  housing  as- 
sembly. 

In  accordance  with  section  513(e)(1) 
of  the  act  (21  U.S.C.  360c(e)(l)),  any 
interested  person  may  petition  FDA  to 
reclassify  a  device  based  on  new 
information  respecting  such  a  device 

21  CFR 

Device 

and  to  exempt  such  a  device  &t>m  the 
requirement  of  premarket  notification. 

872.3310 .... 

872.3820  .... 
872.5470  .... 
872.5500  .... 
872.6//0  .... 
884.5425  .... 

892.1610  .... 

892.1620  .... 

892.1760  .... 

892.1770  .... 
892.1830  .... 
892.1850  .... 

Coating  material  for  resin  fin- 
ings. 

Root  canal  filling  resia 

Orthodontic  plastic  bracket 

Extraoral  orthodontic  headgear. 

Cartridge  syringe. 

Scented  or  scented  deodorized 
menstrual  pad. 

Diagnostic  x-ray  beam  limiting 
device. 

Cine  or  spot  flourographic  x-ray 
camera. 

Diagnostk;  x-ray  tube  housing 
assembly. 

Diagnostic  x-ray  tube  mount 

Radtographic  patient  cradte. 

Radk>graphtc  film  cassette. 

llie  form  and  content  required  for  such 
a  petition  are  set  forth  in  21  CFR 
860.123.  The  request  and  reasons 
supporting  the  request  for  exemptlcm 
from  the  requirement  of  premarket 
notification  should  be  included  in  the 
supplemental  data  sheet.  If  a  device  is 
reclassified  into  class  I,  FDA  may  also 
exempt  the  device  from  the  requirement 
of  premariwet  notification. 

Thirteen  of  the  56  devices  listed  in 
Table  4  have  already  been  exempted 
from  premarket  notification  procedures 
on  the  dates  listed  below.  These  devices 
are  listed  in  Table  6. 

Table  6 

Date 

Federal  Register  citatx>n 

21  CFR 

Device 

Nov.  9. 1982 

Jwie  12, 1989 

47  FR  50823 

54  FR  26042 

866.2600 ».. 

868.1930 

872.3730 ., 

Wood's  fluorescent  lamp. 
Stethoscope  head. 

Aug.  12. 1987 

Apr  5  1989 

52  FR  30082     .1 

Pantograph. 

54  FR  13828 

59  FR  63005 

52  FR  32110 

872.6050 

Saliva  absorber. 

DOC>  9%  I  SUM   ..•••.«•••••■••••»»•■«—•• 
AuQ  25  1987 

874.5220 

874.5800 

Ear.  nose,  and  throat  dmg  administration 

device. 
External  nasal  splint 

June  12  1989            

54  FR  25042 

876.4880 

Urokigwal  table  and  accessories  (manu- 

Juw 12  1989 

54  FR  25042 

880.51 10 

ally  powered). 
Hydraulic  adjustable  hospital  bed. 

JuTM  12  1988 

54  FR  25042       

880  5120 

Manual  adjustable  hospital  bed. 

Dec  7  1994 

59  FR  63005 _ 

54  FR  25042 ~ 

45  FR  69682    

880.51 80 

Bum  sheet 

Jixw  12  1989 

880.6280 

Medical  insole. 

Oct  21    1980 

880.6350  ._ 

Battery-powered  mednal  examinatk>n 

June  12  1989                     

54  FR  25042 

880.6970 

light 
Liquid  crystal  vein  kx^ator. 

Ten  of  the  56  devices  listed  in  Table 
4  are  candidates  for  exemption  from  the 
requirement  of  premarket  notification. 
These  devices,  which  are  listed  in  Table 
7.  along  with  the  flotation  cushion 
(§  890.3175)  and  the  traction  accessory 
(§  890.5925).  are  being  proposed  for 
premarket  notification  exemption 


elsewhere  in  today's  issue  of  the 
Federal  Register. 

TABLE  7 


21  CFR 


8622230 


DevKe 


Chromatographic  separatk>n 
material  for  clinical  use. 


Table  7— Continued 


21  CFR 


8722230  ... 

874.1060  .. 

874.4140  .. 
874.4175  .. 


Devne 


Dental  floss  (Including  devk:es 
made  of  Inert  materials). 

Acoustic  chamtjer  for 
audiometric  testing. 

Ear,  nose,  and  throat  txir. 

Nasopharyngeal  catheter. 


Table  7— Continued 


21  CFR 

DevKe 

874.4770  .... 

Otoscope. 

884.5150  .... 

Nonpowered  tireast  pump. 

884.5435  .... 

Unscented  menstrual  pad. 

888.5960  .... 

Cast  removal  instmment  (AC 

powered). 

892.6500  .... 

Personnel  protective  shieU. 

For  fifteen  of  the  56  devices  listed  in 
Table  8,  FDA  has  concluded  that  these 
devices  are  not  candidates  for 
exemption  from  premarket  notification 
procedures  because  they  do  not  meet 
the  criteria  for  exemption  which  is  set 
out  below. 


Tables 

21  CFR 

Device 

8622250  .... 

Gas  liqukj  chromatography  sys- 

tem for  clinical  use. 

872.4200  .... 

Dental  handpiece  and  acces- 

sories. 

876.5160  .... 

Urotognal  clamp  tor  males. 

876.5250  .... 

Urine  collector  and  accessories 

(not  connected  to  indwelling 

catheter). 

878.4040  .... 

Surgical  apparel  (except  sur- 

gical gowns  and  masks). 

878.4460  .... 

Surgeon's  gtoves. 

880.8250  .... 

Patent  examination  gtove. 

886.4370  .... 

Keratome  (AC  powered). 

892.1300  .... 

Nuclear  rectilinear  scanner. 

892.1320  .... 

Nuclear  uptake  probe. 

892.1330  .... 

Nuclear  wtiole  body  scanner. 

892.1410  .... 

Nuclear  electrocardKsgraph 

synchronizer. 

892.1890  .... 

Radiographic  film  Illuminator. 

892.1910  .... 

RadngraphK  grid. 

892.1970  .... 

Radiographic  ECG/respirator 

synchronizer. 

As  stated  in  the  preamble  of  July  21, 
1994.  proposal,  in  order  for  devices  to 
be  exempted  from  the  requirement  of 
premarket  notification,  they  must  meet 
all  of  the  following  criteria:  (1)  The 
device  does  not  have  a  significant 
history  of  false  or  misleading  claims;  (2) 
the  device  does  not  have  a  significant 
history  of  risk;  (3)  characteristics  of  the 
device  necessary  for  its  safe  and 
effective  performance  are  well 
estabhshed;  (4)  anticipated  changes  in 
the  device  that  could  affect  safety  and 
effectiveness  will  either:  (a)  be  readily 
detectable  by  users  by  visual 
examination  or  other  means  or  (b)  not 
materially  increase  the  risk  of  injury, 
incorrect  diagnosis,  or  ineffective 
■  treatment;  and  (5)  any  changes  in  the 
device  would  not  be  likely  to  result  in 
a  change  in  the  device's  classification. 

The  gas  liquid  chromatography 
system  for  clinical  use  (§  862.2250);  the 
urological  clamp  for  males  (§  876.5160); 
and  the  urine  collector  and  accessories 
(§  876.5250)  are  class  I,  tier  2  devices. 


JMI 


As  stated  above,  tier  2  devices  require 
review  of  performance  data  because 
characteristics  of  these  devices 
necessary  for  their  safe  and  effective 
performance  are  not  well  established. 

Characteristics  of  the  dental 
handpiece  and  accessories  (§  872.4200) 
and  the  nuclear  rectilinear  scanner 
(§  892.1300),  which  are  necessary  for 
their  safety  and  effective  performance, 
are  not  well  established.  Moreover, 
anticipated  changes  in  the  devices  that 
could  affect  safety  and  effectiveness  are 
not  readily  detectable  visually  or  by 
routine  testing  and  could  materially 
increase  the  risk  of  injiuy,  incorrect 
di^osis,  or  ineffective  treatment. 

The  keratome  (§886.4370)  is  not  a 
candidate  for  exemption  from  premarket 
notification  because  anticipated  changes 
that  could  affect  the  safety  and 
effectiveness  of  the  device  are  not 
readily  detectable  visually  or  by  routine 
testing. 

Surgical  apparel  (except  siugical 
gowns  and  masks  (§  878.4040))  and 
surgeons's  gloves  (§  878.4460)  are  not 
candidates  for  exemption  from 
premarket  notification  procedures 
because  anticipated  changes  that  could 
affect  safety  and  effiectiveness  are  not 
readily  detectable  visually  or  by  routine 
testing  and  could  materially  increase  the 
risk  of  injury,  namely  the  transmission 
of  blood  bourne  pathogens. 

In  the  Federal  Register  of  January  13, 
1989  (53  FR  1604).  die  exemptions  from 
premarket  notification  and  current  good 
manufacturing  practices  for  patient 
examination  gloves  (§  880.6250)  were 
revoked  because  of  the  importance  of 
this  device  in  preventing  the 
transmission  between  patients  and 
health  care  workers  of  human 
inununodefidency  virus  (HIV)  that 
causes  acquired  immune  deficiency 
syndrome  (AIDS). 

The  nuclear  uptake  probe 
(§892.1320);  the  nuclear 
electrocardiograph  synchronizer 
(§  892.1410);  the  nuclear  whole  body 
scanner  (§892.1330);  the  radiographic 
fibn  illuminator  (§  892.1890);  the 
radiographic  grid  (§  892.1910);  and  the 
radiographic  ECG/respirator 
synchronizer  (§  892.1970)  are  not 
candidates  for  exemption  from  the 
requirement  of  premarket  notification 
because  anticipated  changes  that  could 
affect  the  devices'  safety  and 
effectiveness  are  not  readily  detectable 
visually  or  by  routine  testing  and  could 
materially  increase  the  risk  of  injiuy. 
incorrect  diagnosis,  or  ineffective 
treatment. 

ni.  Environmental  Impact 

The  agency  has  determined  under  21 
C7R  25.24(e)(2)  that  this  action  is  of  a 


type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IV.  Analysis  oflmpact 

FDA  has  examined  the  impacts  of  the 
final  rule  imder  Executive  (Drder  12866 
and  the  Regulatory  Flexibility  Act  (Pub. 
L.  96-354).  Executive  (Drder  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  &ial  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  this  final  rule  reduces 
a  regulatory  burden  by  exempting 
manufacturers  of  devices  subject  to  the 
final  rule  from  the  requirement  of 
premarket  notification,  the  agency 
certifies  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

List  of  Subiects  in  21  CFR  Parts  862  and 
872 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  ([^osmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  parts  862 
and  872  are  amended  as  follows: 

PART  862— CLINICAL  CHEMISTRY 
AND  CLINICAL  TOXICOLOGY 
DEVICES 

1.  The  authority  citation  for  21  OTl 
part  862  continues  to  read  as  follows: 

Authority:  Sees.  501,  510,  513.  515,  520. 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351,  360,  360c.  360e.  360j, 
371).  / 

2.  Section  862.2310  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862^10   ainical  sampla  concentrator. 
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(b)  Qassification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

3.  Section  862.2320  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1882.2320    Beta  or  gamma  counter  for 
cHnicaluaa. 

•  *        *        •        * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premaricet 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

4.  Section  862.2485  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1862.2485    Electrophoresis  apparatus  for 
clinical  use. 

•  •        •        •        « 

(b)  Classification.  Qass  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

5.  Section  862.2720  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§882.2720 
use. 


Plasma  oncometer  for  clinical 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 


notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

6.  Section  862.2800  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§882.2800    Refractometsr for cMnlcal  uas. 

*        •        •        *        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

7.  Section  862.2920  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§882.2920    Plasma  viacomeler for cHnlcal 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

PART  872— DENTAL  DEVICES 

8.  The  authority  citation  for  21  CFR 
part  872  continues  to  read  as  follows: 

Authority:  Sees.  501,  510.  513,  515,  520. 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351,  360.  360c,  360e,  360j, 
371). 

9.  Section  872.3740  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§872.3740    Rstantive  and  splinting  pin. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

10.  Section  872.3810  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.3810    Root  canal  post 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

11.  Section  872.6100  is  amended  by 
revising  pttragraph  (b)  to  read  as  follows: 

§872.8100    Anesthetic  warmer. 

•        *        •        •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

Dated:  )uly  18, 1995. 
William  B.  Scbultz, 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  95-18458  Filed  7-27-95;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  862. 864, 866. 868,  and 
886 

PocliatNo.»4M-0280] 

Medical  Devices;  Witttdrawal  of 
Proposed  Exemptions 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
proposals  to  exempt  seven  generic  types 
of  class  I  devices  from  the  requirement 
of  premarket  notification.  Elsewhere  in 
this  issue  of  the  Federal  Register,  FDA 
is  publishing  a  final  rule  exempting 
nine  generic  types  of  class  I  devices 
fit>m  the  requirement  of  premarket 
notification.  Also  elsewhere  in  this 
issue  of  the  Federal  Register,  the  agency 
is  proposing  to  exempt  an  additional  12 
generic  types  of  class  I  devices  bom  the 
requirement  of  premarket  notification. 
These  actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
A.  Rooney,  Center  for  Devices  and 
Radiological  Health  (HFZ-84),  Food  and 
Drug  Administration,  2094  Gaither  Rd., 
Rockville.  MD  20850,  301-594-4765, 
ext.  164. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  July  21, 
1994  (59  FR  37378),  FDA  issued  a 
proposed  rule  to  exempt  164  generic 
types  of  class  I  devices  from  the 
requirement  of  premarket  notification, 
with  limitations.  Interested  persons 
were  given  until  October  19. 1994.  to 
comment  on  the  proposed  rule. 

During  the  comment  period,  FDA 
received  comments  which  questioned 
the  appropriateness  of  the  proposed 
exemptions  for  a  small  number  of  the 
devices.  FDA  also  received  comments 
requesting  the  agency  to  exempt  56 
additional  generic  types  of  devices. 
Furthermore,  during  this  time,  FDA  was 
reconsidering  the  appropriateness  or 
scope  of  the  proposed  exemptions  for 
several  of  the  devices  included  in  the 
proposed  rule.  In  the  Federal  Register  of 
December  7, 1994  (59  FR  63005).  FDA 
issued  a  final  rule  exempting  from  the 
requirement  of  premarket  notification 
148  of  the  164  generic  types  of  class  I 
devices  included  in  the  July  21. 1994, 
proposed  rule.  In  the  preamble  to  that 
rule,  the  agency  stated  that,  in  a  future 
Federal  Register  notice,  it  would 


address  the  requests  concerning  the  56 
additional  devices,  and  that  it  was 
deferring  action  on  the  following  16 
devices  in  order  to  review  the  comments 
received  and  to  reevaluate  whether 
certain  of  the  devices  should  be 
exempted  bom  the  requirement  of 
premarket  notification.  (See  Table  1). 

Table  1 


Table  2— Continued 


21  CFR 

Device 

8622270  .... 

Thin-layer  chromatography  sys- 

tem for  clinical  use. 

862.2310  .... 

Clinical  sample  corx»ntrator. 

862.2320  .... 

Beta  or  gamma  counter  for 

clinical  use. 

862.2485  .... 

Electrophoresis  apparatus  for 

clinicaiuse. 

8622720  .... 

Plasma  oncometer  for  clinical 

use. 

8622800  .... 

Refractometer  for  clinical  use. 

8622920  .... 

Plasma  viscometer  for  clinical 

8642280  .... 

use. 
Cultured  animal  and  human 

cells. 

866.5570  .... 

Lactoferrin  immunological  test 

system. 

868.5620  .... 

Breathing  mouthpiece. 

868.5675  .... 

Rebreathing  device. 

868.5700  .... 

Nonpowered  oxygen  tent. 

872.3740  .... 

Retentive  and  splintng  pin. 

872.3810  .... 

Root  canal  post. 

872.6100  .... 

Anesthetic  warmer. 

886.5850  .... 

Sunglasses  (nonprescription). 

FDA  has  reviewed  the  comments  and 
reconsidered  the  appropriateness  or 
scope  of  the  proposed  exemptions  for 
the  devices  listed  above.  Upon  review 
and  reconsideration,  FDA  is 
withdrawing  its  proposal  to  exempt  six 
of  the  devices  because  the  agency  has 
determined  that  the  devices  do  not  meet 
the  criteria  for  granting  such 
exemptions.  These  criteria  are  described 
in  the  preamble  of  the  July  21, 1994, 
proposal.  Furthermore,  at  this  time,  the 
agency  is  withdrawing  its  proposal  to 
exempt  simglasses  (nonprescription) 
(§  886.5850)  in  order  to  review  the  large 
number  of  comments  concerning  the 
proposed  limited  exemption  applicable 
to  this  device;  however,  the  agency  is 
continuing  to  look  at  ways  to 
appropriately  provide  an  exemption. 

The  devices  for  which  the  proposed 
exemptions  are  being  withdrawn  are 
listed  below. 

Table  2 


21  CFR 

Device 

862.2270  .... 

Thin-layer  chromatography  sys- 

tem for  clinical  use. 

8642280  .... 

Cultured  animal  and  human 

cells. 

866.5570  .... 

Lactoferrin  immunological  test 

system. 

868.5620  .... 

Breattwig  mouthpiece. 

21  CFR 

Device 

868.5675  .... 
868.5700  .... 
886.5850  .... 

Rebreathing  device. 
Nonpowered  oxygen  tent. 
Sunglasses  (nonprescription). 

Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  publishing  a  final  rule 
exempting  9  devices  from  the 
requirement  of  premarket  notification 
and  responding  to  requests  to  exempt  56 
additional  generic  types  of  devices. 

II.  Summary  and  Analysis  of  Comments 
and  FDA's  Response 

A  professional  association 
commented  that  four  anesthesia  related 
devices,  the  breathing  mouthpiece 
(§  868.5620);  the  rebreathing  device 
(§  868.5675);  the  nonpowered  oxygen 
tent  (§  868.5700);  and  the  anesthetic 
warmer  (§  872.6100),  should  not  be     '  - 
exempted  from  the  requirement  of 
premarket  notification  for  the  reasons 
stated  below. 

A.  Breathing  Mouthpiece  (§  868.5620) 

This  association  commented  that  it 
would  be  inappropriate  to  exempt  this 
generic  type  of  class  I  device  from  the 
requirement  of  premarket  notification 
because  a  "breathing  mouthpiece"  may 
be  interpreted  to  include  certain  devices 
for  which  FDA  endorses  standard 
specifications.  According  to  this 
comment,  these  detailed  standard 
specifications  were  established  to 
provide  order  to  the  design, 
performance,  and  manufacturing  of 
selected  airway  devices,  connectors,  and 
appropriate  related  apparatus  which 
may  be  construed  as  "mouthpieces." 

B.  Rebreathing  Device  (§  868.5675) 

This  association  stated  that  certain 
anesthesia  machines,  volume 
ventilators,  and  resuscitation  devices 
are  equipped  with  nonrebreathing  and 
rebreathing  devices,  used  as 
components  within  these  systems. 
Certain  rebreathing  devices  have  been 
directly  related  to  death,  serious  injury, 
and  serious  illness  resulting  from 
complications  caused  by  their  design, 
performance,  use,  and  misuse.  As  a 
result,  the  comment  contends  that 
rebreathing  devices  should  not  be 
exempt  from  premarket  notification 
requirements. 

C.  Nonpowered  Oxygen  Tent 
(§868.5700) 

According  to  this  association,  the 
word  "nonpowered"  is  confusing  and 
inappropriate  to  use  to  specify  a  type  of 
oxygen  tent  because,  even  if  electronic 
controls  are  not  present  and  electric 
power  is  not  required,  a  pneumatic 
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system  will  "power"  an  oxygen  delivery 
tent.  The  association  stated  that  such  a 
.pneumatic  powered  oxygen  tent  falls 
within  the  classification  of  an  oxygen 
administration  system  which  must 
satisfy  certain  criteria  and 
specifications.  According  to  the 
association,  review  of  premarket 
notification  submissions  is  the  only  way 
to  ensure  that  these  devices  conform  to 
these  criteria  and  specifications.  Thus, 
the  association  concluded,  these  devices 
should  not  be  exempt  from  the 
premarket  notification  requirements. 

D.  Anesthetic  Warmer  (§872.6100) 

This  comment  was  concerned  that  the 
words  "anesthetic  warmer"  could  be 
applied  literally  to  refer  to  certain 
anesthesiology  devices  associated  with 
known  cases  of  injury,  device  failure, 
and  misuse.  Further,  the  conunent 
stated  that  "anesthetic  warmer"  could 
be  applied  to  anesthesiology  devices 
which  are  required  to  follow 
performance  and/or  safety 
specifications. 

FDA  agrees  that  the  breathing 
mouthpiece  (§868.5620);  the 
rebreathing  device  (§  868.5675);  and  the 
nonpowered  oxygen  tent  (§  868.5700) 
should  not  be  exempt  from  the 
requirement  of  premarket  notification. 
Thus,  the  agency  is  withdrawing  the 
proposed  exemptions  for  these  devices 
because  these  devices  have  a  significant 
history  of  risk  and/or  characteristics  of 
tiie  devices  necessary  for  their  safe  and 
effective  performance  are  not  well 
established.  However,  FDA  has 
concluded  that  the  anesthetic  warmer 
(§  872.6100)  should  be  exempt  from  the 
requirement  of  premarket  notification. 
Moreover,  FDA  believes  that  the 
identification  of  this  device  is 
sufficiently  clear  to  exclude  the  devices 
referred  to  in  the  comment. 

m.  Reconsideration  of  the 
Appropriateness  or  Scope  of  the 
Exemptions 

FDA  reconsidered  the  appropriateness 
of  exempting  cultured  animal  and 
human  cells  (§  864.2280)  bom  the 
requirement  of  premarket  notification. 

FDA  is  withdrawing  the  proposed 
exemption  for  this  device  because,  upon 
reconsideration,  the  agency  has 
determined  that  the  device  does  not 
meet  the  exemption  criteria.  The  device 
is  comprised  of  either  continuous  cell  or 
primary  cell  lines  for  the  isolation  and 
identification  of  various  pathogenic 
organisms.  If  the  cells  are  continuous 
lines,  it  must  be  assured  that  a 
mechanism  is  in  place  for  the 
mlliufacturer  to  determine  that  the  cell 
line  has  not  changed  fit>m  the  original 
cell  type.  After  prolonged  passages  cell 


lines  will  deviate  from  the  original  cell 
line  and  the  sensitivity  for  isolation  of 
organisms  is  decreased.  On  the  other 
hand,  if  the  cell  line  is  primary,  there 
must  be  assurance  that  the  cell  line  is 
not  contaminated  with  adventitious 
organisms  which  may  preclude  the 
isolation  or  identification  of  the 
pathogen  from  the  patient.  Sometimes  it 
is  not  readily  apparent  whether  the  cells 
are  contaminated  with  adventitious 
organisms.  Furthermore,  with  the 
advent  of  genetically  engineered  cell 
lines  for  identification  of  specific 
organisms,  information  must  be 
reviewed  to  determine  whether  the 
genetically  engineered  cell  lines  will 
function  as  claimed.  Also,  it  must  be 
assured  that  the  labeling  is  consistent 
with  the  effectiveness  and  use  of  the 
specific  cell.  If  an  applicant  wishes  to 
make  effectiveness  or  use^claims  which 
are  not  supported  in  the  literatiue, 
appropriate  studies  are  required  to 
validate  these  claims.  If  the  device  is 
inappropriately  labeled,  the  risk  of 
incorrect  diagnosis  or  ineffective 
treatment  may  be  increased. 

Upon  reconsideration,  FDA  is 
withdrawing  the  proposed  exemption 
for  the  lactoferrin  immunological  test 
system  (§  886.5570)  because  it  is 
anticipated  that  there  may  be  significant 
changes  to  this  device  that  could  affect 
its  safety  and  effectiveness.  Such 
changes  could  involve  new  intended 
uses  and  new  matrices  for  which  the 
agency  has  no  information  or  data.  The 
device  is  not  well  characterized  and  any 
anticipated  changes  that  could  affect 
safety  or  effectiveness  are  not  readily 
detectable  by  any  means  and  could 
increase  the  risk  of  incorrect  diagnosis. 
Similarly,  it  must  be  assured  that  the 
labeling  for  the  device  is  appropriate 
and  accurate  for  the  proposed  claims.  If 
the  device  is  not  appropriately  labeled 
and  the  performance  established,  there 
may  be  an  increased  risk  of 
misdiagnosis. 

FDA  is  also  withdrawing  the 
proposed  exemption  for  the  thin-layer 
chromatography  system  for  clinical  use 
(§  862.2270).  Upon  further  review,  FDA 
has  determined  that  any  anticipated 
changes  that  could  affect  the  safety  and 
effectiveness  of  the  device  are  not 
readily  detectable  by  any  means  and 
could  materially  increase  the  risk  of 
incorrect  diagnosis. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513  and 
701(a)  (21  U.S.C.  360c  and  371(a))  and 
under  21  CFR  5.10,  the  proposed  rule 
published  in  the  Federal  Register  of 
July  21, 1994,  is  withdrawn  with  respect 
to  die  7  devices  cited  in  Table  2  of  this 
document. 


Dated:  )uly  18, 1995. 
William  B.  Schultz. 

Deputy  Commissioner  for  Policy. 

[PR  Doc.  95-18457  Filed  7-27-95;  8:45  am] 
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21  CFR  Parts  862. 866, 868, 870, 872, 
874, 876, 878. 880, 882,  884. 886. 888, 
890.  and  892 

[Docl(MNo.95N-0139I 

Medical  Devices;  Proposed 
Reciassiflcation  and  Exemption  From 
Premarlcet  Notification  for  Certain 
Ciassifled  Devices 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnOM:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
reclassify  112  generic  types  of  class  II 
devices  into  class  I  based  on  new 
information  respecting  such  devices. 
FDA  is  also  proposing  to  exempt  the  112 
generic  types  of  devices,  and  12  already 
classified  generic  types  of  class  I 
devices,  fix>m  the  requirement  of 
premarket  notification,  with  limitations. 
For  the  devices  for  which  exemptions 
are  being  proposed,  FDA  has 
determined  that  manufacturers' 
submissions  of  premarket  notifications 
are  unnecessary  for  the  protection  of  the 
public  health  and  that  the  agency's 
review  of  such  submissions  will  not 
advance  its  public  health  mission. 
Granting  the  exemptions  will  allow  the 
agency  to  make  better  use  of  its 
resources  and  thus  better  serve  the 
public. 

DATES:  Submit  written  comments  by 
October  11, 1995.  For  the  devices  the 
agency  is  proposing  to  reclassify  into 
class  I  and  exempt  from  the  requirement 
of  premarket  notification,  FDA  is 
proposing  thatany  final  rule  that  may 
issue  based  on  this  proposed  rule 
become  effective  August  28, 1995. 
ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklavra  Dr., 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melpomeni  K.  Jeffries,  Center  for 
IDevices  and  Radiological  Health  (HFZ- 
404),  Food  and  Drug  Administration, 
9200  Corporate  Blvd.,  Rockville,  MD 
20850.  301-594-2186. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Federal  Food.  Drug,  and  Cosinetic 
Act  (the  act)  (21  U.S.C.  321  et.  seq.),  as 
amended  by  the  Medical  Devices 


Amendments  of  1976  (Pub.  L.  94-295, 
hereinafter  called  the  amendments)  and 
the  Safe  Medical  Devices  Act  of  1990 
(the  SMDA)  (Pub.  L.  101-629), 
estabUshes  a  comprehensive  system  for 
the  regulation  of  medical  devices 
intended  for  human  use.  Section  513  of 
the  act  (21  U.S.C.  360c)  establishes  three 
classes  of  devices,  depending  on  the 
regulatory  controls  needed  to  provide 
reasonable  assurance  of  their  safety  and 
effectiveness:  Class  I,  general  controls; 
class  II,  special  controls;  and  class  m, 
premarket  approval. 

The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
only  the  general  controls  which  are 
applicable  to  all  devices.  Two  types  of 
devices  are  classified  into  class  I.  The 
first  type  of  class  I  device  is  comprised 
of  those  devices  for  which  general 
controls  are  sufficient  to  provide 
reasonable  assiu^nce  of  the  safety  and 
effectiveness  of  the  devices  (section 
513(a)(l)(A)(i)  of  the  act).  The  second 
type  of  class  I  device  consists  of  those 
devices  for  which  insufficient 
information  exists  to  determine  that 
general  controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  *  *  *  but  are 
not  purported  or  represented  to  be  for  a 
use  in  supporting  or  sustaining  human 
life  or  for  a  use  which  is  of  substantial 
importance  in  preventing  impairment  of 
human  health  and  do  not  present  a 
potential  unreasonable  risk  of  illness  or 
injury  (section  513(a)(l)(A)(ii)  of  the 
act).  A  "potential  unreasonable  risk  of 
illness  or  injury"  includes  actual  risk,  as 
well  as  potential  risk.  Thus,  the  risk 
may  be  one  demonstrated  by  reported 
injuries;  i.e.,  medical  device  reports 
(MDR's),  or  it  may  simply  be 
foreseeable.  See  H.  Rept.  853, 94th 
Cong.,  2d.  sess.  36  (1990). 

The  effect  of  classifying  a  device  into 
class  n  is  to  require  the  device  to  meet 
general'controls  as  well  as  special 
controls,  which  together  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  Class  n 
devices  include  devices  which  cannot 
be  classified  in  class  I  because  general 
controls  by  themselves  are  insufficient 
to  provide  reasonable  assurance  of 
safety  and  effectiveness  and  for  which 
there  is  sufficient  information  to 
estabhsh  s{>ecial  controls  to  provide 
such  assiu'ance,  including  the 
promulgation  of  performance  standards 
(see  section  513(a)(1)(B)  of  the  act). 

The  effect  of  classifying  a  device  into 
class  in  is  to  require  each  manufacturer 
of  the  device  to  submit  to  FDA  a 
premarket  approval  application  (PMA) 
that  includes  information  concerning 
safety  and  effectiveness  of  the  device. 


II.  Reclassification  Criteria 

Pursuant  to  section  513(e)(1)  of  the 
act,  based  on  new  information 
respecting  a  device,  the  agency  may, 
upon  its  own  initiative,  by  regulation  - 
change  a  device's  classification  and 
revoke,  because  of  the  change  in 
classification,  any  regulation  or 
requirement  in  effect  with  respect  to 
such  device  imder  sections  514  or  515 
of  the  act  (21  U.S.C.  360d  or  21  U.S.C. 
360e).  The  new  information  respecting  a 
device  must  demonstrate  that  either 
more  regulatory  control  is  needed  to 
provide  reasonable  assurance  of  the 
device's  safety  and  effectiveness  or  that 
less  regulatory  control  is  sufficient  to 
provide  such  assurance.  The  following 
developments  have  produced  new 
information  relating  to  the  devices 
which  justifies  reclassifying  these 
devices. 

A.  The  SMDA  Provisions 

In  the  Federal  Register  of  September 
14. 1984  (49  FR  36326  at  36348).  FDA 
issued  MDR  regulations  (21  CFR  part 
803).  These  regulations  required 
manufacturers  and  importers  of  medical 
devices,  including  diagnostic  devices,  to 
report  to  FDA  whenever  the 
manufactiuer  or  importw  becomes 
aware  of  information  that  reasonably 
suggests  that  one  of  its  marketed 
devices:  (1)  May  have  caused  or 
contributed  to  a  death  or  serious  injury, 
or  (2)  has  malfunctioned  and  that  the 
device  or  any  other  device  marketed  by 
the  manufacturer  or  importer  would  be 
likely  to  cause  or  contribute  to  a  death 
'  or  serious  injury  if  the  malfunction  were 
to  recur.  Because  these  MDR  regulations 
were  not  always  adequate  to  protect  the 
public  health,  the  SMDA,  wfadch  was 
signed  into  law  on  November  28, 1990, 
added  the  following  MDR  requirements 
and  provisions,  as  well  as  other 
requirements  and  provisions: 

(1)  Section  518(e)  of  the  act  (21  U.S.C. 
360h(e))  allows  FDA  to  order  a 
manufacturer  or  other  appropriate  firm 
to  immediately  cease  distribution  of  a 
device  and  immediately  notify  health 
professionals  and  device  user  facilities 
to  cease  using  the  device  after  FDA  has 
determined  that  there  is  a  reasonable 
probability  that  the  device  would  cause 
serious  adverse  health  consequences  or 
death. 

(2)  Section  519(a)(6)  of  the  act  (21 
U.S.C.  360i(a)(6))  requires  distributors  of 
medical  devices  to  report  to  FDA 
adverse  experiences  related  to  devices, 
and  to  submit  copies  of  reports  to  device 
manufacturers. 

(3)  Section  519(b)(1)  of  the  act  (21 
U.S.C.  360i(b)(l))  requires  certain  device 
user  facilities  (hospitals,  nursing  homes. 


ambulatory  siu^cal  facilities,  and 
outpatient  treatment  facilities  which  are 
not  physician's  offices)  to  report  to  FDA 
and  the  manufacturer,  if  known,  deaths 
related  to  medical  devices. 
Additionally,  imder  this  section,  device 
user  facilities  are  required  to  report  to 
the  manufacturer,  or  to  FDA  if  the 
manufacturer  is  unknown,  device- 
related  serious  illnesses  or  injuries.  User 
facilities  are  also  required  to  submit  a 
semiannual  report  to  FDA  summarizing 
the  reports  they  have  submitted.  Under 
this  section,  reporting  is  limited  to 
events  involving  a  facility's  patients. 

(4)  Section  519(d)  of  the  act  (21  U.S.C. 
360e(d))  requires  manufacturers, 
importers,  and  distributors  to  certify  to 
FDA  the  number  of  reports  submitted  in 
a  year  or  the  fact  that  no  such  reports 
have  been  submitted  to  the  agency. 

(5)  Section  519(f)  of  the  act  (21  U.S.C 
360i(f))  requires  manufacturers, 
importers,  and  distributors  to  report  to 
FDA  any  removals  or  corrections  of  a 
device  intended  to  reduce  a  risk  to 
health  posed  by  a  device  or  to  remedy 

a  violation  of  the  act  which  may  present 
a  risk  to  health. 

These  new  authorities,  which  are 
applirable  to  all  devices,  including  class 
I  devices,  will  enable  FDA  to  monitor 
the  112  devices  proposed  for 
reclassification  more  closely  and  to  take 
appropriate  remedial  action,  if 
necessary. 

B.  The  Device  Priority  Model 

Assuring  the  safety  and  effectiveness 
of  all  medical  devices  is  an  extremely 
complex  and  difficult  task  in  light  of  the 
number  and  diversity  of  devices  being 
marketed.  Thus,  in  1989,  FDA's  Office 
of  Standards  and  Regulations 
established  a  Device  Priority  Model 
(DPM)  to  help  set  priorities  for  all 
medical  device  activities  (Ref.  1). 

The  DPM  uses  six  general  parameters, 
referred  to  as  evaliiation  factors,  to 
describe  and  calculate  a  priority  score 
for  each  device.  The  six  evaluation 
factors  used  in  the  model  are:  Frequency 
of  mortality,  effectiveness,  health 
benefit,  frequency  of  use,  frequency  of 
serious  injury,  and  frequency  of  less 
serious  injury. 

The  values  for  these  evaluation  factors 
are  combined  linearly  using  weights 
which  represent  the  relative  societal 
importance  of  each  evaluation  factor. 
The  evaluation  factors  and  assigned 
model  weights  are  as  follows:  Frequency 
of  death  .38,  frequency  of  serious  injury 
.30,  frequency  of  less  serious  injury  .12, 
frequency  of  use  .08.  health  benefit  .08. 
and  effectiveness  .04. 

After  assigning  model  weights  to  the 
evaluation  factors,  a  three  level  scoring 
scheme  is  applied.  Predetermined 
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ranges  of  the  values  of  the  evaluation 
factors  were  used  to  determine  a  high, 
medium,  or  low  scoring  level.  For 
frequency  of  death,  frequency  of  serious 
injury,  and  frequency  of  less  serious 
injury,  the  correspondence  between  the 
estimates  for  evaluation  factor  values 
and  evaluation  factor  scores  are:  High  = 
100,  mediimi  =  50,  and  low  =  0.  The 
corresponding  evaluation  factor  values 
and  evaluation  factor  scores  for  the 
remaining  three  evaluation  factors 
(frequency  of  use,  health  benefit,  and 
effectiveness)  are  reversed;  low  =  100, 
medium  =  50,  high  =  0.  The  reason  for 
this  reversal  is  as  follows:  If  one 
considers  two  devices  that  are 
associated  with  an  equal  annual 
incidence  of  deaths  and  injuries,  the 
device  that  should  have  the  highest 
priority  for  FDA  action  is  the  one  with 
the  hi^est  intrinsic  risk  per  use,  the 
lowest  health  benefit,  and  the  lowest 
effectiveness. 

The  resulting  number  is  called  the 
priority  score  and  is  calculated  by 
multiplying  the  score  by  the  weight.  The 
priority  score  is  used  to  flag  devices  that 
may  require  more  extensive  analysis. 

C.  The  Three  Tier  System 

In  early  1994,  FDA's  Office  of  Device 
Evaluation  undertook  a  risk  assessment 
of  all  devices  in  order  to  ensure  the 
proper  allocation  of  resources  for  the 
review  process.  Under  this  risk 
assessment,  all  class  I,  class  n,  and  class 
in  devices  were  placed  into  one  of  three 
tiers  based  upon  the  inherent  risk 
associated  with  each  device.  Tier  3 
devices  include  many  first  and  second 
of  a  kind  devices  utilizing  new 
technology  or  having  new  intended 
uses(s),  as  well  as  other  devices 
determined  by  their  inherent  risk  to 
require  an  intensive  review.  These  tier 
3  devices  require  intensive  scientific 
and  labeling  review  by  a  review  team  as 
well  as  advisory  panel  input.  Most  tier 
3  devices  require  the  submission  of  a 
premarket  approval  application.  Tier  2 
devices  include  devices  which  require 
routine  scientific  and  labeling  review. 
This  tier  encompasses  the  majority  of 
510(k)*s  and  select  PMA's.  Tier  1 
devices  include  devices  which  require 
only  a  focused  labeling  review  for 
intended  use/indications  for  use  and 
devices  which  have:  (1)  A  score  in  the 
DPM  less  than  30  and/or;  (2)  no  MDR 
death  reports  in  any  of  the  previous  3 
years;  and  (3)  10  or  fewer  total  injury 
reports  in  the  previous  3  years. 

m.  Class  II  Devices  To  Be  Reclassified 
Into  Class  I 

The  agency  has  carefully  reviewed  all 
available  information  concerning  all 
class  II,  tier  1  devices.  Based  on  this 


review,  FDA  is  now  proposing  to 
reclassify  112  class  n,  tier  1  devices  into 
class  I.  All  of  these  devices  were 
originally  classified  into  class  II  under 
the  original  definition  of  class  11  devices 
which  was  defined  as  "a  device  which 
cannot  be  classified  as  a  class  I  because 
general  controls  by  themselves  are 
insufficient  to  provide  reasonable 
assurance  of  safety  and  effectiveness,  for 
which  there  is  sufficient  information  to 
establish  a  performance  standard  to 
provide  such  assurance,  *  *  *."  See  H. 
Kept.  94-853.  94th  Cong.,  2d  sess.  107 
(1976).  To  date,  no  performance 
standards  have  been  promulgated.  Thus, 
any  risks  presented  by  these  112  devices 
have  been  addressed  solely  by  general 
controls.  The  lack  of  adverse  events  or 
threats  to  the  public  health  reported  in 
the  new  information  described  above, 
supports  agency's  conclusion  that 
general  controls  are  adequate  to  provide 
reasonable  assurance  of  safety  and 
effectiveness  for  the  112  devices.  In 
light  of  the  new  SMDA  requirements, 
the  new  information  gathered  in 
response  to  the  development  of  the 
DPM,  and  the  three  tier  risk  assessment 
system,  FDA  has  determined  that 
general  controls  will  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  these  devices. 

IV.  Proposed  Exemptions 

Section  513(d)(2)(A)  of  the  act 
authorizes  FDA  to  exempt,  by 
regulation,  a  generic  type  of  class  I 
device  from,  among  other  things,  the 
requirement  of  premarket  notification  in 
section  510(k)  of  the  act  (21  U.S.C. 
360(k)).  Such  an  exemption  permits 
manufacturers  to  introduce  into 
commercial  distribution  generic  types  of 
devices  without  first  submitting  a 
premarket  notification  to  FDA.  When 
FDA  issued  proposed  regulations 
classifying  preamendments  devices,  the 
agency  focused  on  granting  exemptions 
from  the  requirement  of  premarket 
notification  principally  when  the 
advisory  panels  included  them  in  their 
recommendations  to  the  agency. 
Subsequently,  FDA  decided  to  exempt 
certain  additional  class  I  devices  from 
the  requirement  of  premarket 
notification  in  order  to  reduce  the 
number  of  unnecessary  premarket 
notifications.  Moreover,  in  accordance 
vtnth  the  agency's  policy  of  reducing  the 
number  of  unnecessary  premarket 
notifications,  in  the  Federal  Register  of 
December  7, 1994  (59  FR  63005),  FDA 
exempted  148  generic  types  of  class  I 
devices  from  the  requirement  of 
premarket  notification,  with  limitations. 
These  actions  help  to  free  agency 
resources  for  the  review  of  more 
complex  notifications  to  FDA. 


A.  Description  of  Proposed  Exemptions 

In  considering  whether  to  exempt 
additional  class  I  devices  from 
premarket  notification,  FDA  focused  on 
whether  notification  for  the  type  of 
device  is  unnecessary  for  the  protection 
of  the  public  health.  For  the  devices  in 
this  document,  FDA  has  concluded  that 
premarket  notification  is  unnecessary 
primarily  for  the  following  reasons: 

(1)  The  device  does  not  have  a 
significant  history  of  false  or  misleading 
claims  or  of  risks  associated  with 
inherent  characteristics  of  the  device, 
such  as  device  design  or  materials. 
When  making  these  detenninations, 
FDA  generally  has  considered  the 
frequency,  persistence,  cause,  or 
seriousness  of  such  claims  or  risks,  as 
well  as  other  factors  deemed  relevant. 

(2)  In  general,  the  following  factors 
apply:  (a)  Characteristics  of  the  device 
necessary  for  its  safe  and  efiiective 
performance  are  well  established;  (b) 
anticipated  changes  in  the  device  that 
could  affect  safety  and  effectiveness  will 
either:  (i)  Be  readily  detectable  by  users 
by  visual  examination  or  other  means, 
such  as  routine  testing,  before  causing 
harm,  e.g.,  testing  of  a  clinical 
laboratory  reagent  with  positive  and 
negative  controls;  or  (ii)  not  materially 
increase  the  risk  of  injury,  incorrect 
diagnosis,  or  ineffective  treatment;  and 
(c)  any  changes  in  the  device  would  not 
be  likely  to  result  in  a  change  in  the 
device's  classification. 

For  the  124  devices,  FDA  has  made 
the  determinations  described  above 
based  on  its  knowledge  of  the  devices, 
including  past  experience  and  relevant 
reports  or  studies  on  device 
performance.  Where  FDA  has  concerns 
only  about  certain  types  of  changes  to  a 
particular  class  I  device,  the  agency  is 
proposing  a  limited  exemption  fit)m 
premarket  notification  for  that  generic 
type  of  device.  A  limited  exemption  will 
specify  the  types  of  changes  to  the 
device  for  which  manufacturers  are 
required  to  submit  a  |Iremarket 
notification.  For  example,  for  some 
devices  FDA  is  proposing  to  exempt  the 
device  from  the  requirement  of 
premarket  notification  except  when  a 
manufacturer  intends  to  use  a  different 
material. 

FDA  advises  manufacturers  that  an 
exemption  &t)m  the  requirement  of 
premarket  notification  is  not  an 
exemption  from  any  of  the  other  general 
controls  under  the  act,  including  current 
good  manufacturing  practices  (CGMP's), 
unless  explicitly  stated.  Indeed,  FDA's 
decision  to  propose  510(k)  exemptions 
for  these  devices  is  based,  in  part,  on  the 
fact  that  compliance  with  CGMP's  will 
help  ensure  product  quality. 


FDA's  decision  to  grant  an  exemption 
from  the  requirement  of  premarket 
notification  for  a  generic  type  of  class  I 
device  will  be  based  upon  the"  existing 
and  reasonably  foreseeable 
characteristics  of  commercially 
distributed  devices  within  that  generic 
type.  Because  FDA  cannot  anticipate 
every  change  or  modification  to  a 
device,  manufacturers  of  any 
commercially  distributed  class  I  device 
for  which  FDA  has  granted  an 
exemption  from  the  requirement  of 
premarket  notification  are  still  required 
to  submit  a  premarket  notification  to 
FDA  before  introducing  a  device  or 
delivering  it  for  introduction  into 
commercial  distribution  when: 

(1)  The  device  is  intended  for  a  use 
diffierrSht  from  its  intended  use  before 
May  28, 1976.  or  the  device  is  intended 
for  a  use  different  from  the  intended  use 
of  a  preamendments  device  or  a  legally 
marketed  device;  e.g..  the  device  is 
intended  for  a  different  medical 
purpose,  or  the  device  is  intended  for 
lay  use  instead  of  use  by  health  care 
professiopals;  or 

(2)  The  modified  device  operates 
using  a  different  fundamental  scientific 
technology  than  used  by  the  device 
before  May  28, 1976;  e.g.,  a  surgical 
instrument  cuts  tissue  with  a  laser  beam 
rather  than  with  a  sharpened  metal 
blade,  or  an  in  vitro  diagnostic  device 
detects  or  identifies  infectious  agents  by 
using  a  deoxyribonucleic  acid  (DNA) 
probe  or  nucleic  acid  hybridization 
technology  rather  than  culture  or 
immunoassay  technology. 


Such  changes  or  modifications  to 
class  I  devices  that  are  exempt  from 
premarket  notification  would  mean  the 
exemption  would  no  longer  apply. 
Changes  or  modifications  to  devices  that 
are  not  exempt  from  premarket 
notification  requirements  under  any 
regulation  must  undergo  a  more 
comprehensive  assessment  to  determine 
the  impact  of  the  change  or  modification 
on  the  device's  safety  and  effectiveness. 
FDA  intends  to  develop  guidance 
clarifying  when  a  change  or 
modification  to  a  device  requires 
submission  of  a  premarket  notification 
as  defined  in  21  CFR  807.81(a)(3). 

On  the  dates  Usted  in  Table  I,  FDA 
published  final  regulations  classifying, 
among  others,  the  devices  listed  below. 
When  FDA  classified  these  devices,  the 
agency  did  not  exempt  them  from  the 
requirement  of  premarket  notification. 
Based  on  the  analysis  described  above, 
FDA  has  now  determined  that 
premarket  notification  with  respect  to 
the  devices  listed  below  is  unnecessary 
for  the  protection  of  the  public  health 
and  will  not  advance  FDA's  public 
health  mission.  This  approach  is 
consistent  with  the  recommendation  in 
the  May  1993  report  of  the 
Subcommittee  on  Oversight  and 
Investigations  of  the  Committee  on 
Energy  and  Commerce,  U.S.  House  of 
Representatives,  entitled  "Less  Than  the 
Sum  of  its  Parts  Reforms  Needed  in  the 
Organization,  Management,  and 
Resources  of  The  Food  and  Drug 
Administration's  Center  for  Devices  and 
Radiological  Health." 

Table  1 


As  stated  above,  earlier  this  year,  the 
Office  of  Device  Evaluation  undertook  a 
risk  assessment  of  all  devices  in  order 
to  ensure  the  prop>er  allocation  of 
resources  in  the  review  process.  All  of 
the  class  n  devices  listed  below  were 
placed  in  tier  1 ,  the  category  of  devices 
which  have  a  minimal  inherent  risk  and 
whose  review  focuses  upon  intended 
use.  As  stated  in  the  Federal  Register  of 
July  21, 1994  (59  FR  37378),  FDA  is  now 
proposing  to  reclassify  112  class  n,  tier 
1  devices  into  class  I  and  exempt  these 
devices,  along  with  12  class  I,  tier  1 
devices,  from  the  requirement  of 
premarket  notification,  with  limitations. 

FDA  is  proposing  to  exempt  from  the 
requirement  of  premarket  notification, 
with  limitations,  the  124  generic  type  of 
devices  (including  12  already  classified 
generic  types  of  class  I  devices; 
chromatographic  separation  material  for 
clinical  use  (§862.2230  (21  CFR 
862.2230));  dental  fioss  (§872.6390  (21 
CFR  872.6390));  acoustic  chamber  for 
audiometric  testing  (§874.1060  (21  CFR 
874.1060));  ear,  nose,  and  throat  bur 
(§874.4140  (21  CFR  874.4140)); 
nasopharyngeal  catheter  (§  874.4175  (21 
CFR  874.4175));  otoscope  (§874.4770 
(21  CFR  874.4770));  nonpowered  breast 
pump  (§  884.5150  (21  CFR  884.5150)); 
unscented  menstrual  pad  (§884.5435 
(21  CFR  884.5435));  cast  removal 
instrument  (§  888.5960  (21  CFR 
888.5960));  flotation  cushion 
(§890.3175  (21  CFR  890.3175));  traction 
accessory  (§890.5925  (21  CFR 
890.5925));  and  personnel  protective 
shield  (§  892.6500  (21  CFR  892.6500)) 
listed  below: 


CFR  part 


862 
866 
868 
870 
872 
874 
876 
878 
880 
882 
884 
886 
888 
890 
892 


Total 


TitJe 


Clinical  Chemistry  and  Clinical  Toxicology  Devices;  May  1.  1987  (52  FR  16102) 

Immunology  and  Microtwiogy  Devices;  Novembers,  1982  (47  FR  50814) 

Anesthesiology  Devices;  July  16,  1982  (47  FR  31130)  

Cardiovascular  Devices;  February  5,  1980  (45  FR  7904)  

Dental  Devices;  August  12,  1987  (52  FR  300820);  November  20,  1990  (55  FR  484360)  

Ear,  Nose,  and  Throat  Devices;  November  6, 1986  (51  FR  40378)  

Gastroenterology-Urology  Devices;  November  23, 1983  (48  FR  53012);  June  12, 1989  (54  FR  25042) 

General  and  Plastic  Surgery  Devices;  June  24,  1988  (53  FR  23856)  

General  Hospital  and  Personal  Use  Devices;  Odober  21,  1980  (45  FR  69678) 

Neurological  Devices;  Septemt)er  4,  1979  (44  FR  51726)  

Ot>stetrical  and  Gynecological  Devices;  February  26,  1980  (45  FR  12682)  

Ophthalmic  Devices;  September  2.  1987  (52  FR  33346);  November  20,  1990  (55  FR  48436) 

Orthopedic  Devices;  September  4,  1987  (52  FR  33686);  November  20,  1990  (55  FR  48436) 

Physical  Medicine  Devices;  November  23,  1983  (48  FR  53032)  „ 

Radiology  Devices;  January  20,  1988  (53  FR  1554)  _.. 


Number 
of  de- 
vices pro- 
posed to 
be  ex- 
empt 


1 
5 

40 

10 
4 
6 

11 
4 
4 
2 

11 
4 
3 

12 
7 


124 


JMI 


JMI 
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Table  2.— Clinical  Chemistry  and 
.    Clinical  Toxicology  Devices 


CFR 
section 

Device 

8622230 

Ctvomatographtc  separation 
material  tor  clinical  use. 

FDA  is  proposing  to  grant  an 
exemption  from  the  requirement  of 
premarket  notification  for  each  of  device 
listed  in  Table  2  above. 

Table  3.— Immunology  and 
Microbiology  Devices 


^CFR 
section 


8662160 

866.3720 

866.5520  .„...._ 


886.5530 


866.5860 


Device 


CoagUase  plasma. 

Streptococcus  spp. 
exoenzyme  reagents. 

Immunogtobulin  Q  (Fab 
fragment  specific) 
immurotogicat  test  sys- 
tem. 

ImmunogtobuiirrQ  (Fc  frag- 
ment specific) 
immunological  lest  sys- 
tem. 

Total  spinal  fluid 
irnmunological  test  syv 
tern. 


FDA  is  proposing  to  grant  an 
exemption  from  the  requirement  of 
pTemarket  notification  for  each  of  the 
devices  listed  in  Table  3  above. 

Table  4.— Anesthesiology  Devices 


CFR 
section 


868.1100 
868.1575 
868.1870 
8682300 
8682320 

8682340 

8682350 
8682610 
8682620 
8682700 
8682875 

8682885 
868.2900 
868.5100 
868.5110 
868.5240 
868.5300 
868.5310 
868.5320 
868.5375 

868.5460 

868.5530 
868.5540 
868.5550 


Device 


Arterial  t)iood  sampling  kit. 

Gas  collection  vessel. 

Gas  vohjme  calitxator. 

Bourdon  gauge  flowmeter. 

Uncompensated  thorpe  tutM 
flowmeter. 

Compensated  thorpe  tut)e 
flowmeter. 

Gas  calitxation  ftowmeter. 

Gas  pressure  gauge. 

Gas  pressure  cahtxator. 

Pressure  regulator. 

Differential  pressure  trans- 
ducer. 

Gas  flow  transducer. 

Gas  pressure  transducer. 

Nasopnaryngeal  airway. 

Oropharyngeal  airway. 

Anesthesia  txeatfiing  circuit. 

Cartxxi  dioxKJe  at>sort)ent. 

Cartx>n  dioxide  absorber. 

Reservoir  bag. 

Heat  arxl  moisture  corv 
denser  (artificial  nose). 

Therapeutic  humidifier  for 
home  use. 

Flexible  laryngoscope. 

Rigid  laryngoscope. 

Anesthetic  gas  mask. 


Table  4.— Anesthesiology 
Devices— Continued 


CFR 
sectton 


868.5570 
868.5580 
868.5590 
868.5600 
868.5770 

868.5780 
868.5790 
868.5810 
868.5620 
868.5860 

868.5975 

868.6400 
868.6820 
868.6886 


Device 


Nonrebreathing  mask. 

Oxygen  mask. 

Scavenging  mask. 

Ver^uri  mask. 

Tractieal  tube  ftxatkxi  de- 
vice. 

Tube  introduction  forceps. 

Tracheal  tutie  styteL 

Airway  connector. 

Dental  protector. 

Pressure  tuljing  and  acces- 
sories. 

Ventilalor  tubing. 

Tee  drain  (water  trap). 

CaNbration  gas. 

Patient  postton 'Support 

Mednal  gas  yoke  assembly. 


FDA  is  proposing  to  grant  an 
exemption  from  the  requirement  of 
premarket  notification  for  each  .of  the 
devices  listed  in' Table'4 above. 

Table  5.— Cardiovascular  Devices 


CFR 
section 


8702390 
8702600 
8702620 
8702640 

8702810 
870.3650 

870.3670 
870.3690 
870.3936 

870.3945 


Device 


Ptwnocardmgrapii. 
Signal  isolation  system. 
Line  isolalxxi  monitor. 
Portable  leakage  current 

alarm. 
Paper  ctnrt  recorder. 
Pacemaker  polymeric  mesh 

bag. 
Pacemaker  diarger. 
Pacemaker  test  magr>et 
ProsthetK  heart  valve  hoW- 

er. 
Proettietic  heart  valve  sizer. 


FDA  is  proposing  to  grant  an 
exemption  from  the  requirement  of 
premarket  notification  for  each  of  the 
devices  listed  in  Table  5  above. 

Table  6.— Dental  Devices 


CFR 

Device 

sectkxi 

872.1840  

Dental  x-ray  pxjsition  indi- 

cating device. 

872.1850 

Lead-lined  positkxi  indica- 

tor. 

872.4630 

Dental  operating  Hght. 

872.6390  

Dental  ftoss. 

chemicals  intended  to  provide  a 
therapeutic  benefit  or  interact  with 
tissues  of  the  oral  cavity. 

Table  7.— Ear.  Nose,  and  Throat 
Devices 


FDA  is  proposing  to  grant  an 
exemption  from  the  requirement  of 
premarket  notification  for  each  of  the 
devices  in  Table  6  listed  above.  The 
proposed  exemption  for  dental  floss 
(§  872.6390  (21  CFR  872.6390))  is 
limited  and  would  apply  only  when  the 
device  is  composed  of  inert  material  and 
is  not  coated  or  impregnated  with 


CFR 
sectton 


874.1060 

874.1080 
874.4140 
874.4175 
874.4350 


874.4770 


Devce 


Acoustk:  tihamber  for 
audkxnetric  testing. 

Audtometer  calibratton  set 

Ear,  nose,  and  throat  bur. 

Nasopharyngeal  catfMter. 

Ear,  nose,  and  throat 
fi)eroptk:  light  source  and 
carrier. 

Otoecope. 


FDA  is  proposing  to  grant  an     V 
exemption  from  the  requirement  of 
premarket  notification  for  each  of  the 
devices  listed  in  Table  7  above.  Thai 
proposed  exemption  for  the  otoscope 
(§874.4770  (21  CFR  874^4770))  is 
limited:and  would  apply  only  when 
used  in  the  external  ear  canal. 

Table  8.— Gastroenterology- 
Urology  Devices 


CFR 

Device 

876.1075 

Gasfeoenterology-urotogy  bi- 

opsy instrument 

876.1400 

Stomach  pH  electrode. 

876.1500 

Endoecope  and  acces- 

sones. 

876.1800 

Urine  flow  or  volunw  meas- 

uring system. 

876.4590 

Interkx:king  urethral  sound. 

876.4890 

Urotogcal  catheter  and  ac- 

cessonos. 

876.5090 

Suprapubic  urological  cath- 

eter and  accessories. 

876.5130 

Urotogical  catheter  arxl  ac- 

cessories. 

876.5450 

Rectal  dilator. 

876.5520 

Urethral  dilator. 

876.5540 

Bkxxf  access  device  and 

accessories. 


FDA  is  proposing  to  grant  an 
exemption  from  the  requirement  of 
premarket  notification  for  each  of  the 
devices  Usted  in  Table  8  above.  The 
proposed  exemption  for  the 
gastroenterology-  urology  biopsy 
instrument  (§876.1075  (21  CFR 
876.1075))  is  limited  and  would  apply 
only  to  the  biopsy  forceps  cover  and  the 
nonelectric  biopsy  forceps.  The 
proposed  exemption  for  the  endoscope 
and  accessories  (§876.1500  (21  CFR 
876.1500))  is  limited  and  would  apply 
only  to  the  following  specified  devices: 
Photographic  accessories  for  endoscope, 
miscellaneous  bulb  adapter  for 
endoscope,  binocular  attachment  for 
endoscope,  eyepiece  attachment  for 
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prescription  lens,  teaching  attachment, 
inflation  bulb,  measuring  device  for 
panendoscope,  photographic  equipment 
for  physiologic  function  monitor, 
special  lens  instrument  for  endoscope, 
smoke  removal  tube,  rechargeable 
battery  box,  pocket  battery  box,  bite 
block  for  endoscope,  and  cleaning  brush 
for  endoscope.  The  proposed  exemption 
for  the  urine  flow  or  volume  measuring 
system  (§876.1800  (21  CFR  876.1800)) 
is  limited  and  would  apply  only  to  the 
disposable,  nonelectrical  urine  flow  rate 
measuring  device  and  the  nonelectrical 
urinometer.  The  proposed  exemption 
for  the  electrically  powered  urological 
table  and  accessories  (§  876.4890  (21 
CFR  876.4890))  is  limited  and  would 
apply  only  to  stirrups.  The  proposed 
exemption  for  the  suprapubic  urological 
catheter  and  accessories  (§  876.5090  (21 
CFR  876.5090))  is  limited  and  would 
apply  only  to  the  catheter  punch 
instrument,  nondisposable  cannula  and 
trocar,  and  gastro-urological  trocar.  The 
proposed  exemption  for  the  urological 
catheters  and  accessories  (§  876.5130 
(21  CFR  876.5130))  is  limited  and  would 
apply  only  to  the  ureteral  stylet 
(guidewire),  stylet  for  gastro-urological 
catheter,  ureteral  catheter  holder, 
ureteral  catheter  adapter,  and  ureteral 
catheter  connector.  The  proposed 
exemption  for  the  urethral  dilator 
(§876.5520  (21  CFR  876.5520))  is 
limited  and  would  apply  only  to  the 
urethrometer,  urological  bougie,  filiform 
and  filiform  follower,  and  metal  or 
plastic  urethral  sound.  Finally,  the 
proposed  exemption  for  the  blood 
access  device  and  accessories 
(§876.5540  (21  CFR  876.5540))  is 
limited  and  would  apply  only  to  the 
following  accessories  for  both  the 
implanted  and  the  nonimplanted  blood 
access  device:  Cannula  clamp, 
disconnect  forceps,  crimp  plier,  tub 
plier,  crimp  ring,  and  joint  ring. 

Table  9.— General  and  Plastic 
Surgery  Devices 


CFR 
sectton 

Device 

87814450 

Nonabsorbable  gauze  for 

internal  use. 

878 

.4810 

Laser  surgical  instrument 

for  use  in  general  and 

plastic  surgery  arxj  In  der- 

matotogy. 

878.6350  

Needle-type  epilator. 

878.5910  

Pneumatic  tourniquet 

FDA  is  proposing  to  grant  an 
exemption  from  the  requirement  of 
premarket  notification  for  the  devices 
listed  in  Table  9  above.  The  proposed 
exemption  for  the  laser  surgical 
instrument  for  use  in  general  and  plastic 


surgery  and  in  dermatology  (§  878.4810 
(21  CFR  878.4810)  is  limited  and  would 
apply  only  to  gas  mixtures  used  as  the 
lasing  mediiun  for  this  class  of  lasers. 

Table  10.— General  Hospital  and 
Personal  Use  Devices 


CFR 
section 

Device 

8802720 

Patient  scale. 

8802900 

Clink:al  cok>r  change  ther- 

mometer. 

880.6320 

AC-powered  medical  exam- 

ination light 

880.5560 

Temperature  regulated 

water  mattress. 

FDA  is  proposing  to  grant  an 
exemption  fiom  the  requirement  of 
premarket  notification  for  each  of  the 
devices  listed  in  Table  10  above. 

Table  li.— Neurological  Devices 


CFR 
section 

Device 

882.1410 

882.4325 

Electroencephatograph 
electrode/lead  tester. 

Cranial  drill  handpiece 
(brace). 

FDA  is  proposing  to  grant  an 
exemption  fivm  the  requirement  of 
premarket  notification  for  each  of  the 
devices  listed  in  Table  11  above. 

Table  12.— Obstetrical  and 
Gynecological  Devices 


CFR 
sectton 

Devk» 

884.1550 

Amniotic  fluid  sampler 

(amniocentesis  tray). 

884.1640 

Cukloscope  and  acces- 

sones. 

884.1690 

Hysteroscope  and  acces- 

sones. 

884.1700 

Hysteroscopic  insufflator. 

884.1720 

Gynecologic  laparoscope 

and  accessories. 

884.1730  

Laparoscopic  Insufflator. 

884.4530 

Obstetric-gynecological  spe- 

cialized manual  instru- 

• 

ment. 

884.5150 

Nonpowered  breast  pump. 

884.5425  

Scented  or  scented  deodor- 

ized menstrual  pad. 

884.5435 

Unscented  menstrual  pad. 

884.5900 

Therapeutic  vaginal  douctie 

apparatus. 

FDA  is  proposing  to  grant  an 
exemption  from  the  requirement  of 
premarket  notification  for  each  of  the 
devices  listed  in  Table  12  above.  The 
proposed  exemption  for  the  culdoscope 
and  accessories  (§  884.1640  (21  CFR 
884.1640))  and  the  laparoscope  and 
accessories  (§884.1720  (21  CFR 


884.1720))  are  limited  and  would  apply 
only  to  culdoscope  and  laparoscope 
accessories,  respectively,  that  are  not 
part  of  a  specialized  instrument  or 
device  delivery  system  and  which  do 
not  have  adapters,  connectors,  channels, 
or  do  not  have  portals  for 
electrosurgical,  laser,  or  other  power 
sources.  Such  culdoscope  and 
laparoscope  accessory  instnunents  are 
limited  to:  Lens  cleaning  brush;  biopsy 
brush;  clip  applier  (without  clips); 
applicator;  caimula  (without  trocar  or 
valves);  ligature  carrier/needle  holder; 
clamp/hemostat/grasper;  curette; 
instrument  guide;  ligature  passing  and 
knotting  instrument;  suture  needle 
(without  suture);  retractor,  mechanical 
(noninflatable);  snare;  stylet;  forceps; 
dissector,  mechanical  (noninflatable); 
scissors;  and  suction/irrigation  probe. 
The  proposed  exemption  for  the 
gynecological  hysteroscope  and 
accessories  (§884.1690  (21  CFR 
884.1690))  is  limited  and  would  apply 
only  to  the  following  manual 
accessories:  Lens  cleaning  brush; 
carmula  (without  trocar  or  valves); 
clamp/hemostatygrasper;  curette; 
instrument  guide;  forceps;  dissector, 
mechanical  (noninflatable);  and 
scissors.  The  proposed  exemption  for 
the  hysteroscopic  or  laparoscopic 
insufflator  accessories  (§§884.1700  and 
884.1730  (21  CFR  884.1700  and 
884.1730),  respectively)  is  limited  and 
would  appW  only  to  tubing  and  tubing/ 
filter  kits  used  for  hysteroscopic  or 
laparoscopic  insufflation  as  single  use 
tubing  kits  used  for  only  one  clinical 
purpose,  i.e.,  pneumoperitoneiun  or 
intrauterine  insufflation,  but  not  both. 
The  proposed  exemption  does  not  apply 
to  accessories  such  as  hysteroscopic 
introducer  sheaths  or  Verres  needles. 
The  proposed  exemption  for  the 
obstetric-gynecological  specialized 
manual  instruments  (§  884.4530  (21  CFR 
884.4530))  is  Umited  and  would  apply 
only  to  the  following  devices: 
Amniotome;  uterine  curette;  cervical 
dilator  (fixed-size  bougies);  cerclage 
needle;  intrauterine  device  remover; 
uterine  sound;  and  gynecological  biopsy 
forceps.  The  proposed  exemption  for  the 
nonpowered  breast  pump  (§884.5150)  is 
limited  and  would  apply  only  if  the 
device  is  using  either  a  bulb  or 
telescoping  mechanism  which  does  not 
develop  more  than  250  mm  Hg  suction, 
and  the  device  materials  that  contact 
breast  or  breast  milk  do  not  produce 
cytotoxicity,  irritation,  or  sensitization 
effects.  The  proposed  exemption  for  the 
scented  or  scented  deodorized 
menstrual  pad  (§  884.5425  (21  CFR 
884.5425))  and  the  unscented  menstrual 
pad  (§  884.5435)  is  limited  and  would 
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apply  only  if  the  menstrual  pad  is  made 
from  cotton  or  rayon  and  the  body 
contact  material(s)  are  safety  tested  for 
dermal  irritation,  dermal  sensitivity, 
acute  toxicity,  and  mucosal  irritation. 
Finally,  the  proposed  exemption  for  the 
therapeutic  vaginal  douche  apparatus 
(§884.5900  (21  CFR  884.5900))  is 
limited  and  would  apply  only  to  devices 
which  0{>erate  by  gravity  feed. 

Table  13.— Ophthalmic  Devices 


CFR 
section 

Device 

886.1405 

886.1750 

886.1760 

886.3200 

Ophttialmic  trial  lens  set. 
Skiascoptc  rack. 
Ophttialmic  refractonieter. 
Artificial  eye. 

FDA  is  proposing  to  grant  an 
exemption  from  the  requirement  of 
premarket  notification  for  each  of  the 
devices  listed  in  Table  13  above.  The 
proposed  exemption  for  the  artificial 
eye  (§886.3200  (21  CFR  886.3200))  is 
limited  and  would  apply  only  to  devices 
made  of  the  same  materials,  have  the 
same  chemical  composition,  and  use  the 
same  manufacturing  and  disinfection 
processes  as  currently  legally  marketed 
devices. 

Table  14.— Orthopedic  Devices 


CFR 
section 

Device 

888.1100 

888.3000 

888.5960 

Arthroscope. 

Bor>e  cap. 

Cast  removal  instrument. 

FDA  is  proposing  to  grant  an 
exemption  from  the  requirement  of 
premarket  notification  for  each  of  the 
devices  listed  in  Table  14  above.  The 
proposed  exemption  for  the  arthroscope 
(§888.1100  (21  CFR  888.1100))  is 
limited  and  would  apply  only  to  the 
following  manual  arthroscope 
instruments:  Cannulas,  curettes,  drill 
guides,  forceps,  gouges,  graspers, 
knives,  obturators,  osteotomes,  probes, 
punches,  rasps,  retractors,  rongeurs, 
suture  passers,  suture  knot  pushers, 
sutiue  punches,  switching  rods,  and 
trocars. 

Table  15.— Physical  Medicine 
Devices 


CFR 
section 


890.1575 
890.1600 

890.1615 

890.3175 


Device 


Force-measuring  ptatform. 

Intermittent  pressure  meas- 
urement system. 

Miniature  pressure  trans- 
ducer. 

Flotation  cushion. 


Table  15.— Physical  Medicine 
DEViCESr-Continued 


CFR 
section 


890.3760 
890.5380 

890.5410 
890.5660 
890.5925 
890.5940 
890.5950 
890.5975 


Device 


Powered  table. 
Powered  exercise  equip- 
ment 
Powered  finger  exerciser. 
Therapeutic  massager. 
Traction  accessory. 
Chilling  unit. 
Powered  heating  unit 
Therapeutic  vibrator. 


FDA  is  proposing  to  grant  an 
exemption  from  the  requirement  of 
premarket  notification  for  each  of  the 
devices  listed  in  Table  15  above. 

Table  16.— Radiology  Devices 


CFR 
section 


892.1700 

892.1760 

892.1770 
892.1830 
892.1880 

892.5780 

882.6500 


Device 


Diagnostic  x-ray  high  voltage 
ger>erator. 

Diagrtostic  x-ray  housing  assem- 
bly. 

Diagnostic  x-ray  tube  mount. 

Radiologic  patient  cradle. 

Wall-mounted  radiographic  cas- 
sette holder. 

Light  beam  patient  position  indi- 
cator. 

Persorv)el  protective  shield. 


FDA  is  proposing  to  grant  an 
exemption  from  the  requirement  of 
premarket  notification  for  each  of  the 
devices  listed  in  Table  16  above.  The 
proposed  exemption  for  the  personnel 
protective  shield  (§892.6500  (21  CFR 
892.6500))  is  limited  and  would  only 
apply  to  devices  whose  labeling 
speciBes  the  lead  equivalence. 

V.  Reference 

The  following  reference  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  The  Device  Priority  Model:  Development 
and  Applications,  Office  of  Standards  and 
Regulations.  FDA,  Rockville,  MD.  October 
1989. 


VI.  EiiTiroiimental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(e)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment  or 
an  environmental  impact  statement  is 
required. 


Vn.  Analysis  of  Impacts 

FDA  has  examined  the  impact  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  proposal  on 
small  entities.  Because  this  proposal 
would  reduce  a  regulatory  burden  by 
exempting  manufacturers  of  devices 
subject  to  the  rule  horn  the 
requirements  or  premarket  notification, 
the  agency  certifies  that  the  proposed 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
imder  the  Re^jUlatory  Flexibility  Act,  no 
further  analysis  is  required. 

Vm.  Request  for  Comments 

Interested  persons  may,  on  or  before 
October  11. 1995,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  niunber  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects 

21  CFR  Parts  862,  868,  870,  872.  874. 
876.  878.  880,  882,  884,  888,  and  890 

Medical  devices. 
21  CFR  Part  866 

Biologies,  Laboratories,  Medical 
devices. 

21  CFR  Part  886 

Medical  devices.  Ophthalmic  goods 
and  services. 


21  CFR  Part  892 

Medical  devices,  Radiation 
protection.  X-rays. 

PART  862— CLINICAL  CHEMISTRY 
AND  CUNICAL  TOXICOLOGY 
DEVICES 

1.  The  authority  citation  for  21  CFR 
part  862  continues  to  read  as  follows: 

Authority:  Sees.  501. 510,  513,  515,  520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351.  360.  360c,  360e,  360). 
371). 

2.  Section  862.2230  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1862.2230    ChromatograpMc  separation 
matBrtal  for  clinical  use. 

*  •        •        •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

PART  866— IMMUNOLOGY  AND 
MICROBIOLOGY  DEVICES 

3.  The  authority  citation  for  21  CFR 
part  866  continues  to  read  as  follows: 

Authority:  Sees.  501,  510,  513,  515,  520, 
701  of  the  Federal  Food,  Drug,  and  CosmeUc 
Act  (21  U.S.C.  351,  360,  360c.  360e,  360j, 
371). 

4.  Section  866.2160  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  866.21 60    Coagulase  plasma. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

5.  Section  866.3720  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  866.3720    Streptococcus  spp.  exoenzyme 
reagents. 

*  •        •        •        * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

6.  Section  866.5520  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  866.5520  Immnunoglobulln  G  (Fab 
fragment  specific)  Immunological  test 
system. 

*  *        •        *        * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

7.  Section  866.5530  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§866.5530    ImmunoglolMJiln  G  (Fc 
fragment  specific)  immunological  test 
system. 
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(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

8.  Section  866.5860  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1886.5860   Total  spinal  fkiM 
hnmunological  t»st  system. 

•        •        •        *        * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

PART  868-ANESTHESIOLOGY 
DEVICES 

9.  The  authority  citation  for  21  CFR 
part  868  continues  to  read  as  follows: 

Authority:  Sees.  501,  510,  513,  515,  520, 
701  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351,  360,  360c.  360e,  360j, 
371). 

10.  Section  868.1100  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§868.1100    Arterial  blood  sampling  kit 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

11.  Section  868.1575  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  868.1  S75    Gas  collection  vessel. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

12.  Section  868.1870  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  868.1 870    Gas  volume  calitKator. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

13.  Section  868.1975  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  868.1975    Water  vapor  analyzer. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

14.  Section  868.2300  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  868.2300    Bourdon  gauge  flowmeter. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

15.  Section  868.2320  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§  868.2320    Uncompensated  ttiorpe  tube 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

16.  Section  868.2340  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§868.2340    Compensated  thorps  tube 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

17.  Section  868.2350  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  868.2350    Gas  calibration  flowmeter. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

18.  Section  868.2610  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§868.2610    Gas  pressure  gauge. 

*  •        *        •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

19.  Section  868.2620  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  868.2620    Gas  pressure  calibrator. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

20.  Section  868.2700  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§868.2700    Pressure  regulator. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

21.  Section  868.2875  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  868.2875    Differential  pressure 
transducer. 

*  .  *        *        *        * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

22.  Section  868.2885  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  868.2885    Gas  flow  transducer. 

*  *        •        •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
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notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

23.  Section  868.2900  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

f868JN0O   Qas  prMsura  tiansducar. 

•  •        •        •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

24.  Section  868.5100  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

{868^100   Naaopftaryngaal  airway. 

•  •        •        •        * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
ftart  807  of  this  chapter. 

25.  Section  868.5110  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1868.5110   Oropharyngaal  ainway. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procediues  in  subpart  E  of 
part  807  of  this  chapter. 

26.  Section  868.5240  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1868.5240    Anasthesia  breathing  eircutt. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

27.  Section  868.5300  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S  868.5300    Carton  dioxide  abaortMiit 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premaricet 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

28.  Section  868.5310  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S  868.5310    CartwndloxIdaatMorlMr. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

29.  Section  868.5320  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1868.5320    Reservoir  bag. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

30.  Section  868.5375  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  868.5375    Heat  and  moisture  condenser 
(artlflclal  nose). 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

31.  Section  868.5460  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$868.5460   Therapeutic  humidifier  for 
homeuae. 

***** 

(b)  Qassification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

32.  Section  868.5530  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§868.5630    Flexibia  laryngoscope. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

33.  Section  868.5540  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1868.5540    RlgM  laryngoscope. 

•        *        •        •        * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

34.  Section  868.5550  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1868.5550    Anasthatlcgaamaaic. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

35.  Section  868.5570  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S868.5670    Nonrebraathing  maaiL 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procediues  in  subpart  E  of 
part  807  of  this  chapter. 

36.  Section  868.5580  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§668.5580    Oxygen  mask. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

37.  Section  868.5590  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§868.5600    Scavenging  mask. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

38.  Section  868.5600  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§868.5600    Venturlmask. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

39.  Section  868.5770  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§868.5770   Tracheal  tuba  fixation  dawica. 

*        •        •        •        * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premaiiiet 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

40.  Section  868.5780  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§868.5780   Tuba  Introduction  toroapa. 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

41.  Section  868.5790  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§868.5790    Tracheal  tuba  stylat 

•        •        •        •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

42.  Section  868.5810  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§8685810    Alnway  connector. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premaricet 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

43.  Section  868.5820  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  868.5820  Dental  protector. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

44.  Section  868.5860  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  868.5860    Pressure  tubing  and 
accessories. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

45.  Section  868.5975  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§868.5975    Ventilator  tubing. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 
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46.  Section  868.5995  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§868.5995    Tee  drain  (water  trap). 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  proced\u«s  in  subpart  E  of 
part  807  of  this  chapter. 

47.  Section  868.6400  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§868.6400    Calibration  gas. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procediu^s  in  subpart  E  of 
part  807  of  this  chapter. 

48.  Section  868.6820  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§868.6820    Patient  position  support 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

49.  Section  868.6885  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§868.6885   Madlcai  gaa  yolce  assembly. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

PART  870-CARDIOVASCULAR 
DEVICES 

50.  The  authority  citation  for  21 CFR 
part  870  continues  to  read  as  follows: 

Authority:  Sees.  501,  510,  513,  515,  520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351,  360,  360c,  360e,  360j. 
371). 

51.  Section  870.2390  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§870.2390    Phonocardlograph. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

52.  Section  870.2600  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§870.2600    Signal  isolation  system. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

53.  Section  870.2620  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  870.2620    Line  Isolation  monitor. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 


notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

54.  Section  870.2640  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  870.2640    Portable  leakage  current  alarm. 

***** 

(b)  Classification.  CUass  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

55.  Section  870.2810  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  870.281 0    Paper  chart  recorder. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

56.  Section  870.3650  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§870.3650 
bag. 


Pacemaker  polymeric  mash 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

57.  Section  870.3670  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  870.3670    Pacemaker  charger. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

58.  Section  870.3690  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  870.3600    Pacemaker  test  magnet 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

59.  Section  870.3935  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  870.3935    Prosthetic  heart  valve  holder. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

60.  Section  870.3945  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  870.3945    Prosthetic  heart  valve  sizer. 

***** 

(b)  Classification.  Class  I.  The  device 
is'exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

PART  872— DENTAL  DEVICES 

61.  The  authority  citation  for  21  CFR 
part  872  continues  to  read  as  follows: 


Authority:  Sees.  501,  510,  513.  515,  520. 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351,  360,  360c,  360e.  360j, 
371). 

62.  Section  872.1840  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  872.1840    Dental  x-ray  position  indicsting 
device. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

63.  Section  872.1850  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.1850    Lead-lined  position  indicator. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

64.  Section  872.4630  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.4630    Dental  operating  light 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

65.  Section  872.6390  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.6390    Dental  fk>ss. 


(b)  Classification.  Class  I.  If  the  device 
is  made  of  inert  materials  and  is  not 
coated  or  impregnated  with  chemicals 
intended  to  provide  a  therapeutic 
benefit  or  interact  with  tissues  of  the 
oral  cavity,  it  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 

PART  874— EAR.  NOSE,  AND  THROAT 
DEVICES 

66.  The  authority  citation  for  21  CFR 
part  874  continues  to  read  as  follows: 

Authority:  Sees.  501,  510.  513.  515.  520, 
701  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351,  360,  360c,  360e,  360j, 
371). 

67.  Section  874.1060  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§874.1060    Acoustic  chamtMr  for 
audlometric  testing. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

68.  Section  874.1080  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  874.1080    Audiometer  calibration  test 
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(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premaiket 
notiBcation  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

69.  Section  874.4140  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  874.41 40    Ear,  nose,  and  throat  bur. 

•        •        •        •        * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

70.  Section  874.4175  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  874.41 75    Nasopharyngeal  catheter. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notiGcation  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

71.  Section  874.4350  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  874.4350    Ear,  nose,  and  throat  fiberoptic 
light  source  and  carrier. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

72.  Section  874.4770  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§874.4770    Otoscope. 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notiflcation  procedures  in  subpart  E  of 
part  807  of  this  chapter  only  when  used 
in  the  external  ear  canal. 

PART  876— GASTROENTEROLOGY- 
UROLOGY  DEVICES 

73.  The  authority  citation  for  21  CFR 
part  876  continues  to  read  as  follows: 

Authority:  Sees.  501.  510,  513,  515.  520, 
701  of  the  Federal  Food,  Drug,  and  Ckismetic 
Act  (21  U.S.C.  351,  360,  360c,  360e,  360j, 
371). 

74.  Section  876.1075  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§876.1075    Gastroenterology-urology 
biopsy  Instrument 

***** 

(b)  Classification.  (1)  Class  II 
(performance  standards). 

(2)  Class  I  for  the  biopsy  forceps  cover 
and  the  nonelectric  biopsy  forceps.  The 
devices  subject  to  this  paragraph  (b)(2) 
are  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

75.  Section  876.1400  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  876.1 400    Stomach  pH  electrode. 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

76.  Section  876.1500  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  876.1 500    Endoscope  and  accessories. 

***** 

(b)  Classification.  (1)  Class  n 
(performance  standards). 

(2)  Class  I  for  the  photographic 
accessories  for  endoscope, 
miscellaneous  bulb  adapter  for 
endoscope,  binocular  attachment  for 
endoscope,  eyepiece  attachment  for 
prescription  lens,  teaching  attachment, 
inflation  bulb,  measuring  device  for 
panendoscope,  photographic  equipment 
for  physiologic  function  monitor, 
special  lens  instrument  for  endoscope, 
smoke  removal  tube,  rechargeable 
battery  box,  pocket  battery  box,  bite 
block  for  endoscope,  and  cleaning  brush 
for  endoscope.  The  devices  subject  to 
this  paragraph  (b)(2)  are  exempt  from 
the  premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 

77.  Section  876.1800  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  876.1800    Urine  flow  or  volume 
measuring  system. 

***** 

(b)  Classification.  (1)  Class  II 
(performance  standards). 

(2)  Class  I  for  the  disposable, 
nonelectrical  urine  flow  rate  measuring 
device,  and  nonelectrical  urinometer. 
The  devices  subject  to  this  paragraph 
(b)(2)  are  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

78.  Section  876.4590  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§876.4590    Interlocidng  urethral  sound. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

79.  Section  876.4890  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§876.4890    Urologlcal  table  and 
accessories. 


(b)  Classification.  (1)  Class  11 
(performance  standards)  for  the 
electrically  powered  urological  table 
and  accessories. 

(2)  Class  I  for  the  manually  powered 
table  and  accessories,  and  for  stirrups 
for  electrically  powered  table.  The 
devices  subject  to  this  paragraph  (b)(2) 
are  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 


80.  Section  876.5090  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  876.5090    Suprapubic  urologlcal  catheter 
and  accessories. 

***** 

(b)  Classification.  (1)  Class  II 
(performance  standards). 

(2)  Class  I  for  the  catheter  punch 
instrument,  nondisposable  cannula  and 
trocar,  and  gastro-urological  trocar.  The 
devices  subject  to  this  paragraph  (b)(2) 
are  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

81.  Section  876.5130  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  876.51 30    Urologlcal  catheter  and 
accessories. 

***** 

(b)  Classification.  (1)  Class  II 
(performance  standards). 

(2)  Class  I  for  the  ureteral  stylet 
(guidewire),  stylet  for  gastro-urological 
catheter,  ureteral  catheter  adapter, 
ureteral  catheter  connector,  and  ureteral 
catheter  holder.  The  devices  subject  to 
this  paragraph  (b)(2)  are  exempt  from 
the  premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 

82.  Section  876.5450  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§876.5450    Rectal  dilator. 

*        •         •         •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

83.  Section  876.5520  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§876.5520    Urethral  dilator. 

***** 

(b)  Classification.  (1)  Class  II 
(performance  standards). 

(2)  Class  I  for  the  urethrometer, 
urological  bougie,  filiform  and  filiform 
follower,  and  metal  or  plastic  urethral 
sound.  The  devices  subject  to  this 
paragraph  (b)(2)  are  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 

84.  Section  876.5540  is  amended  by 
revising  paragraph  (b)(3)  and  by  adding 
new  paragraph  (b)(4)  to  read  as  follows: 

§  876.5540    Blood  access  device  and 
accessories. 


(3)  Class  n  (performance  standards) 
for  accessories  for  both  the  implanted 
and  the  nonimplanted  blood  access 
devices  not  listed  in  paragraph  (b)(4)  of 
this  section. 

(4)  Class  I  for  the  caimula  clamp, 
disconnect  forceps,  crimp  plier,  tube 
plier,  crimp  ring,  and  joint  ring. 


accessories  for  both  the  implanted  and 
nonimplanted  blood  access  device.  The 
devices  subject  to  this  paragraph  (b)(4) 
are  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 


PART  878— GENERAL  AND  PLASTIC 
SURGERY  DEVICES 

85.  The  authority  citation  for  21  CFR 
part  878  continues  to  read  as  follows: 

Autbority:  Sees.  501.  510,  513,  515,  520, 
522.  701  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  351.  360,  360c,  360e. 
360],  3601,  371). 

86.  Section  878.4450  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  878.4450    rionabsortMble  gauze  for 
internal  use. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

87.  Section  878.4810  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  878.481 0    Laser  surgical  Instrument  for 
use  In  general  and  plastic  surgery  and  in 
dermatology. 

****** 

(b)  Classification:  (1)  Class  n. 

(2)  Class  1  for  special  laser  gas 
mixtures  used  as  a  lasing  medium  for 
this  class  of  lasers.  The  devices  subject 
to  this  paragraph  (b)(2)  are  exempt  from 
the  premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 

88.  Section  878.5350  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§878.5350    Needle-type  epilator. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

89.  Section  878.5910  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§878.5910    Pneumatic  tourniquet 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

PART  880— GENERAL  HOSPITAL  AND 
PERSONAL  USE  DEVICES 

90.  The  authority  citation  for  21  CFR 
880  continues  to  read  as  follows: 

Authority:  Sees.  501,  510,  513,  515,  520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351,  360,  360e.  360e.  360j, 
371). 

91.  Section  880.2720  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§880.2720    Patient  scale. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

92.  Section  880.2900  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§880.2900    ainlcai  color  change 
ttiermometsr. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

93.  Section  880.5560  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§880.5560    Temperaturs  regulated 
mattress. 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

94.  Section  880.6320  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§880.6320    AC-powered  medical 
examination  light 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

PART  882— NEUROLOGICAL  DEVICES 

95.  The  authority  citation  for  21  CFR 
part  882  continues  to  read  as  follows: 

Authority:  Sees.  501.  510.  513.  515.  520. 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351.  360.  360c,  360e.  360). 
371). 

96.  Section  882.1410  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  882.1 41 0    Electroencephalograph 
electrode/lead  tester. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

97.  Section  882.4325  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  882.4325    Cranial  drill  handpiece  (brace). 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

PART  884— OBSTETRICAL  AND 
GYNECOLOGICAL  DEVICES 

98.  The  authority  citation  for  21  CFR 
part  884  continues  to  read  as  follows: 


Authority:  Sees.  501.  510.  513.  515.  520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C  351,  360.  360e,  360e.  360j, 
371). 

99.  Section  884.1550  is  revised  to  read 
as  follows: 

§884.1550    Amniotic  fluid  sampter 
(amniocentesis  tray. 

(a)  Identification.  The  amniotic  fluid 
sampler  (amniocentesis  tray)  is  a 
collection  of  devices  used  to  aspirate 
amniotic  fluid  from  the  amniotic  sac  via 
a  transabdominal  approach. 
Components  of  the  amniocenteses  tray 
include  a  disposable  3  inch  20  gauge 
needle  with  stylet  and  a  30  cc.  syringe, 
as  well  as  the  various  sample  collection 
accessories,  such  as  vials,  specimen 
containers,  mediimi,  drapes,  etc.  The 
device  is  used  at  16-18  weeks  gestation 
for  antepartiun  diagnosis  of  certain 
congenital  abnormalities  or  anytime 
after  24  weeks  gestation  when  used  to 
assess  fetal  maturity. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

100.  Section  884.1640  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  884.1640    Culdo'scope  and  accessories. 

***** 

(b)  Classification.  (1)  Class  II 
(performance  standards). 

(2)  Class  I  for  culdoscope  accessories 
that  are  not  part  of  a  specialized 
instrument  or  device  delivery  system; 
do  not  have  adapters,  connectors, 
channels,  or  do  not  have  portals  for 
electrosurgical,  laser,  or  other  power 
sources.  Such  culdoscope  accessory 
instruments  include:  Lens  cleaning 
brush,  biopsy  brush,  clip  applier 
(without  clips),  applicator,  cannula 
(without  trocar  or  valves),  ligature 
carrier/ needle  holder,  clamp/hemostat/ 
grasper,  curette,  instrument  guide, 
ligature  passing  and  knotting 
instnunent,  suture  needle  (without 
suture),  retractor,  mechanical 
(noninflatable),  snare,  stylet,  forceps, 
dissector,  mechanical  (noninflatable) 
scissors,  and  suction/irrigation  probe. 
The  devices  subject  to  this  paragraph 
(b)(2)  are  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

101.  Section  884.1690  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  884.1 690    Hlysteroscope  and  accessories. 

***** 

(b)  Classification.  (1)  Class  II 
(performance  standards). 

(2)  Class  I  for  hysteroscope 
accessories  that  are  not  part  of  a 
specialized  instrument  or  device 


JMI 
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delivery  system,  do  not  have  adapters, 
connectors,  channels,  or  do  not  have 
portals  for  electrosurgical,  laser,  or  other 
power  sources.  Such  hysteroscope 
accessory  instruments  include:  Lens 
cleaning  brush,  cannula  (without  trocar 
or  valves),  clamp/hemostat/grasper, 
curette,  instnmient  guide,  forceps, 
dissector,  mechanical  (noninflatable), 
and  scissors.  The  devices  subject  to  this 
paragraph  (b)(2)  are  exempt  6rom  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 

102.  Section  884.1700  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S  884.1700   Hystoroscoptc  InMifflator. 

***** 

(b)  Classification.  (1)  Class  II 
(performance  standards). 

(2)  Class  I  for  tubing  and  tubing/filter 
fits  which  only  include  accessory 
instruments  which  are  not  used  to  efiiect 
intrauterine  access,  e.g.,  hysteroscopic 
introducer  sheaths,  etc.,  and  single-use 
tubing  kits  used  for  only  intrauterine 
insufflation.  The  devices  subject  to  this 
paragraph  (b)(2)  are  exempt  h-om  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 

103.  Section  884.1720  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§884.1720    Gynecologic  laparoscopft  and 
accossortes. 

•  •  •  •  <k 

(b)  Classification.  (1)  Class  II 
(performance  standards). 

(2)  Class  I  for  gynecologic  lapvoscope 
accessories  that  are  not  part  of  a 
specialized  instnmient  or  device 
delivery  system,  do  not  have  adaptms, 
connector  channels,  or  do  not  have 
portals  for  electrosurgical,  lasers,  or 
other  power  sources.  Such  gynecologic 
laparoscope  accessory  instruments 
include:  The  lens  cleaning  brush,  biopsy 
brush,  clip  applier  (without  clips), 
applicator,  cannula  (without  trocar  or 
valves),  ligatvire  carrier/needle  holder, 
clamp/hemostatygrasper,  cvirette, 
instrument  guide,  ligature  passing  and 
knotting  instrument,  suture  needle 
(without  suture),  retractor,  mechanical 
(noninflatable),  snare,  stylet,  forceps, 
dissector,  mechanical  (noninflatable), 
scissors,  and  suction/irrigation  probe. 
The  devices  subject  to  this  paragraph 
(b)(2)  are  exempt  from  the  premarket 
notification  procediues  in  subpart  E  of 
part  807  of  this  chapter. 

104.  Section  884.1730  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$884.1730  Laparoscopic  Insufflator. 

(b)  Classification.  (1)  Class  II 
(performance  standards). 

(2)  Class  I  for  tubing  and  tubing/filter 
kits  which  include  accessory 


instruments  which  are  not  used  to  effect 
intra-abdominal  access,  Verres  needles 
etc.,  and  single-use  tubiag  kits  used  for 
only  intra-abdominal  insufflation 
(pneumoperitoneum).  The  devices 
subject  to  this  paragraph  (b)(2)  are 
exempt  from  the  premarket  notification 
procedures  in  subpart  E  of  part  807  of  . 
this  chapter. 

105.  Action  884.4530  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$884.4530   Obststrlo^ynacoioglcal 
apacWIzad  manual  instrument 

•  •        •        •        • 

(b)  Qassification.  (1)  Class  II 
(performance  standards). 

(2)  Class  I  for  the  amniotome,  uterine 
curette,  cervical  dilator  (fixed-size 
bougies),  cerclage  needle^IUD  remover, 
uterine  sound,  and  ^necological  biopsy 
forceps.  The  devices  subject  to  this 
paragraph  (b)(2)  are  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 

106.  Section  884.5150  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$884^150    Nonpewered  breast  pump. 

•  •         •         •        * 

(b)  Classification.  Class  I.  The  device 
is  exempt  fi-om  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter  if  the  device  is 
using  either  a  bulb  or  telescoping 
mechanism  which  does  not  develop 
more  than  250  mm  Hg  suction,  and  the 
device  materials  that  contact  breast  or 
breast  milk  do  not  produce  cytotoxicity, 
irritation,  or  sensitization  effects. 

107.  Section  884.5425  is  amended  by 
revising  paragraph,  (b)  to  read  as  follows: 

$884.5425    Scented  or  scented  deodorized 
menstrual  pad. 


(b)  Classification.  (1)  Class  II 
(performance  standards). 

(2)  Class  I  for  menstrual  pads  made 
from  cotton  or  rayon  and  for  which  the 
body  contact  material(s)  and  extracts 
from  the  absorbent  material(s)  are  safety 
tested  for  dermal  irritation,  dermal 
sensitivity,  acute  toxicity,  and  mucosal 
irritation.  The  devices  subject  to  this 
paragraph  (b)(2)  are  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 

108.  Section  884.5435  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$  884.5435    Unscented  menstrual  pad. 

*        •        *        •        • 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
only  when  the  device  is  made  ftom 
cotton  or  rayon  and  for  which  the  body 
contact  material(s)  and  extracts  from  the 


absorbent  material(s)  are  safety  tested 
for  dermal  irritation,  dermal  sensitivity, 
acute  toxicity,  and  mucosal  irritation. 

109.  Section  884.5900  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S  884.5000   Therapeutic  vaginal  douche 
apparatus. 

***** 

(b)  Classification.  (1)  Class  n 
(performance  standards). 

(2)  Class  I  if  the  device  is  operated  by 
gravity  feed.  Devices  subject  to  this 
paragraph  (b)(2)  are  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 

PART  886-OPHTHAUyHC  DEVICES 

110.  The  authority  citation  for  21  CFR 
886  continues  to  read  aafoUows: 

Authority:  Sees.  501,  510,  513,  515,  520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic  - 
Act  (21  U.S.C  351,  360,  360c,  360n,  360), 
371). 

111.  Section  886.Ma5  is  amended  by    / 
revising  paragraph  (b)  to  read  as  foUowsr 

$886.1405    OphttialmietriaMenaset 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

112.  Section  886.1750  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$886.1750    Sklaacoplc  rack. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procediuvs  in  subpart  E  of 
part  807  of  this  chapter. 

113.  Section  886.1760  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$888.1760    OpMhalmic  refractometer. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

114.  Section  886.3200  is  revised  to 
read  as  follows: 

$886.3200    Arttflcial  eye. 

(a)  Identification.  An  artificial  eye  is 

a  device  resembling  the  anterior  portion 
of  the  eye,  usually  made  of  glass  or 
plastic,  intended  to  be  inserted  in  a 
patient's  eye  socket  anterior  to  an  orbital 
implant,  or  the  eviscerated  eyeball,  for 
cosmetic  purposes.  The  device  is  not 
intended  to  be  implanted. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter  if  the  device  is 
made  from  the  same  materials,  has  the 
same  chemical  composition,  and  uses 


the  same  manufacturing  processes  as 
cvirrently  legally  marketed  devices. 

PART  888— ORTHOPEDIC  DEVICES 

115.  The  authority  citation  for  21  CFR 
part  888  continues  to  read  as  follows: 

Authority:  Sees.  501,  510,  513,  515,  520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351.  360,  360c.  360e,  360], 
371). 

116.  Section  888.1100  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§888.1100    Arthroscope. 

***** 

(b)  Classification.  (1)  Class  n 
(performance  standards). 

(2)  Class  I  for  the  following  manual 
arthroscopic  instruments:  Cannulas, 
currettes,  drill  guides,  forceps,  gouges, 
graspers,  knives,  obturators,  osteotomes, 
probes,  punches,  rasps,  retractors, 
rongeurs,  suture  passers,  suture 
knotpushers,  suture  punches,  switching 
rods,  and  trocars.  The  devices  subject  to 
this  paragraph  (b)(2)  are  exempt  from 
the  premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 

117.  Section  888.3000  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§888.3000    Bone  cap. 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

118.  Section  888.5960  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§888.5960    Cast  removal  Instrument 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

PART  890— PHYSICAL  MEDICINE 
DEVICES 

119.  The  authority  citation  for  21  CFR 
part  890  continues  to  read  as  follows: 

Authority:  Sees.  501.  510.  513,  515.  520, 
701  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351,  360.  360c.  360e.  360j. 
371). 

120.  Section  890.1575  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§890.1575    Force-measuring  platform. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

121.  Section  890.1600  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§890.1600    Intermittent  pressure 
measurement  system. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

122.  Section  890.1615  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§890.1615    Miniature  pressure  transducer.      §890.5940    Chilling  unit 


also  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
part  820,  with  the  exception  of 
§  820.180.  with  respect  to  general 
requirements  concerning  records,  and 
§  820.198,  with  respect  to  complaint 
files. 

129.  Section  890.5940  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

123.  Section  890.3175  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§890.3175    Rotation  cushion. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

124.  Section  890.3760  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$890.3760    Powered  teble. 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

125.  Section  890.5380  is  amended T)y 
revising  paragraph  (b)  to  read  as  follows: 

$  890.5380    Powered  exercise  equipment 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

126.  Section  890.5410  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$  890.541 0    Powered  finger  exerciser. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

127.  Section  890.5660  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$890.5660    Therapeutic  massager. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

128.  Section  890.5925  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  890.5925    Traction  accessory. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter.  The  device  is 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

130.  Section  890.5950  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  890.5950    Powered  heating  unit 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

131.  Section  890.5975  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§890.5975    Therapeutic  vibrator. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

PART  892— RADIOLOGY  DEVICES 

132.  The  authority  citation  for  21  CFR 
part  892  continues  to  read  as  follows: 

Authority:  Sees.  501,  510,  513,  515,  520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351.  360.  360c.  360e.  360). 
371). 

133.  Section  892.1700  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  892.1 700    Diagnostic  x-ray  high  voltage 
generator. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

134.  Section  892.1760  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  892.1 760    Diagnostic  x-ray  tube  housing 
assembly. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

135.  Section  892.1770  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  892.1 770    Diagnostic  x-ray  tube  mount 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
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notiHcation  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

136.  Section  892.1830  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§892.1830    Radiologic  patieflt  cradle. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

137.  Section  892.1880  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§892.1880    Wall  mounted  radiographic 
cassette  l>older. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

138.  Section  892.5780  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§892.5780 
indicator. 


Light  beam  patient  position 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

139.  Section  892.6500  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  892.6500    Personnel  protective  shield. 

***** 

(b)  Classification.  Class  I.  If  the 
device's  labeling  specifies  the  lead 
equivalence,  it  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 

Dated:  July  18, 1995. 
WillHun  B.  Schultz, 
Deputy  Commissioner  for  Policy. 
IFR  Doc.  95-18456  Filed  7-27-95;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  210, 239,  and  274 


)  No.  33-7197;  10-21221;  FR-46; 
87-22-«4] 

RIN3236-AF94 

Payment  for  Investment  Company 
ServiCM  With  Brokerage  Commissions 

AQENCV:  Securities  and  Exchange 

Commission. 

ACTION:  Final  amendments  to  rules  and 

forms. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  adopting  rule  and  form 
amendments  relating  to  the  reporting  of 
expenses  by  investment  companies.  The 
amendments  require  an  investment 
company  to  reflect  as  expenses  in  its 
statement  of  operations  and  in  other 
financial  information  certain  liabilities 
of  the  company  paid  by  broker-dealers 
in  connection  with  allocation  of  the 
company's  brokerage  transactions  to  the 
broker-dealers  and  liabilities  reduced  by 
certain  expense  offset  arrangements.  In 
addition,  the  amendments  require  an 
investment  company  to  disclose  the 
average  commission  rate  it  paid  in 
connection  with  the  purchase  and  sale 
of  portfolio  securities,  subject  to  a  de 
minimis  exception.  The  amendments 
are  intended  to  enhance  the  information 
provided  to  investors  so  that  they  may 
be  better  able  to  assess  and  compare 
investment  company  expenses  and  yield 
information. 

DATES:  Effective  Date:  The  amendments 
are  effective  September  1, 1995. 

Compliance  Dates:  Proxy  statements 
and  shareholder  reports  filed  with  the 
Commission  and  quotations  of  yield  by 
investment  companies  in 
advertisements  or  sales  literature 
published  or  distributed  on  or  after 
E)ecember  1, 1995  must  comply  with  the 
amendments.  Required  compliance  for 
financial  information  appearing  in 
registration  statements  is  staggered  to 
reflect  the  affected  investment 
companies'  annual  updating  schedules. 
A  more  detailed  discussion  of  the 
compliance  dates  appears  in  section  of 
this  release. 

FOn  FURTHER  INFORMATION  CONTACT: 
Karen  J.  Gamett,  Attorney,  Office  of 
Disclosure  and  Investment  Adviser 
Regulation,  (202)  942-0728,  or  Anthony 
Evangelists.  Assistant  Chief  Accountant, 
(202)  942-0636.  Division  of  Investment 
Management,  Securities  and  Exchange 
Conunission,  450  Fifth  Street,  NW., 
Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 


("Commission")  today  is  adopting 
amendments  to: 

4.1]  Rule  6-07  of  Regulation  S-X  (17 
CFR  210.6-07);  and 

(2)  Form  N-IA  [17  CFR  239.15A, 
274.11A],  Form  N-2  117  CFR  239.14, 
274.118-1).  Form  N-3  (17  CFR  239.17a, 
274.11bl,  and  Form  N-4  [17  CFR 
239.17b,  274.11c)  under  the  Securities 
Act  of  1933  [15  U.S.C.  77a  et  seq.] 
("1933  Act")  and  the  Investment 
Company  Act  of  1940  [15  U.S.C.  BGa-l 
et  seq.)  ("1940  Act"). 
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I.  Background 

Some  investment  companies  enter 
into  arrangements  under  which  a 
broker-dealer  agrees  to  pay  the  cost  of 
certain  products  or  services  provided  to 
the  investment  company  in  exchange  for 
fund  brokerage  ("brokerage/service 
arrangements").  Under  a  typical 
brokerage/ service  arrangement,  a  broker 
agrees  to  pay  a  fimd's  custodian  fees  or 
transfer  agency  fees  and,  in  exchange, 
the  fund  agrees  to  direct  a  minimum 
amount  of  brokerage  to  the  broker.  The 
fund  usually  negotiates  the  terms  of  the 
contract  with  the  service  provider, 
which  is  paid  directly  by  the  broker.' 

By  entering  into  a  brokerage/service 
arrangement,  a  fund  can  reduce 


■  Brokerage/service  arrangements  are  structurally 
similar  to  the  more  common  research  soft  dollar 
arrangements  under  which  an  investment  adviser 
uses  client  commission  dollars  to  obtain  research 
services.  In  a  research  soft  dollar  arrangement, 
however,  the  receipt  of  a  benefit  by  an  adviser 
through  the  use  of  its  clients'  commission  dollars 
raises  conflict  of  interest  concerns  addressed  by  the 
safe  harixjr  provisions  of  section  2B(e)  of  the 
Securities  Exchange  Act  of  1934  ("1934  Act")  |15 
U.S.C.  78bb(e)).  These  concerns  generally  are  not 
raised  by  brokerage/service  arrangements,  which 
typically  involve  use  of  a  fund's  commission  dollars 
to  obtain  services  that  directly  and  exclusively 
benefit  the  fund. 


expenses  reported  to  shareholders  in  its 
statement  of  operations,  fee  table,  and 
expense  ratio  and  can  increase  its 
reported  yield.  A  fimd  is  able  to 
decrease  expenses  and  increase  yield 
under  these  arrangements  because  the 
costs  paid  on  behalf  of  the  fimd  by  the 
broker  are  embedded  in  the  brokerage 
commissions  the  fund  pays.^  Brokerage 
commissions  are  reflected  in  the  cost 
basis  of  the  purchased  securities  or  as  a 
reduction  of  the  proceeds  from  the  sale 
of  securities. 

On  August  11, 1994,  the  Commission 
proposed  for  public  comment 
amendments  to  its  accounting  rules  that 
would  require  fimd  financial  data  to" 
reflect  amounts  the  fund  would  have 
paid  to  its  service  providers  if  a  broker- 
dealer  or  any  affiliate  of  the  broker- 
dealer  had  not  paid  or  agreed  to  pay 
those  service  providers  on  behalf  of  the 
fimd  in  connection  with  a  brokerage/ 
service  arrangement.^  As  proposed,  the 
amendments  would  require  that  the 
adjusted  expenses  be  reflected  in  a 
fimd's  fee  table  and  financial  highlights 
table  included  in  the  fimd's  prospectus, 
and  in  the  yield  quotations  in  the  fund's 
advertisements  and  sales  literature.  In 
addition,  the  proposed  amendments 
would  require  that  the  financial 
highlights  table  disclose  the  average 
commission  rate  paid  by  the  fund. 

The  Conunission  received  comments 
on  the  Proposing  Release  from  104 
commenters.^  Commenters  that 
addressed  the  substance  of  the 
Commission's  proposals  generally 
expressed  support  for  the  proposed 
amendments.'  These  commenters 
expressed  their  belief  that  the  proposals 
would  enhance  the  information 

^ 

3  The  staff  has  stated  that  the  safe  harbor  provided 
by  section  28(e]  of  the  1934  Act  does  not  encompass 
soft  dollar  arrangements  under  which  research 
services  are  acquired  as  a  result  of  principal 
transactions,  i.e.,  when  a  broker  buys  or  sells 
securities  for  or  from  its  own  account.  U.S. 
Department  of  l.abor  (pub.  avail.  July  25, 1990). 
Because  brokerage/service  arrangements  do  not  rely 
on  the  Section  28(e)  safe  harixir,  a  fund  may  use 
principal  as  well  as  agency  transactions  to 
accumulate  credits  with  brokers  for  the  payment  of 
fund  expenses.  Therefore,  references  in  this  release 
to  "commissions"  or  "commission  dollars"  rather 
than  "spreads"  or  "mark-ups"  are  not  intended  to 
indicate  otherwise. 

>  Investment  Company  Act  Release  No.  20472 
(Aug.  11, 1994)  159  FR  42187  (Aug.  17, 1994)] 
("Proposing  Release"). 

'The  Commission  received  a  total  of  108 
comment  letters,  as  four  commenters  provided  two 
letters  each.  The  comment  letters  and  a  summary 
of  comments  prepared  by  the  Commission's  sta^  are 
available  for  public  inspection  and  copying  in  the 
Commission's  public  reference  room  in  File  No.  S7- 
22-94. 

'Seventy-one  of  the  104  commenters,  however, 
limited  their  comments  to  the  issue  of  whether  the 
Commission  should  require  funds  to  include  as 
expenses  the  cost  of  research  services  provided  by 
brokers.  See  i/i/ra  section. 


provided  to  investors  so  that  they  may 
be  better  able  to  assess  and  compare 
investment  company  expenses  and 
performance.  The  Commission  is 
adopting  the  proposed  amendments 
with  several  modifications  that  reflect 
the  comments  received.* 

n.  Discussion 

A.  Accounting  for  Expenses 

1.  Brokerage/Service  Arrangements 

The  Commission  is  adopting, 
substantially  as  proposed,  amendments 
to  rule  6-07  of  Regulation  S-X''  to 
require  that  the  amounts  of  various 
expenses  (such  as  custody  fees,  transfer 
agency  fees,  printing  and  legal  fees,  and 
other  miscellaneous  fees)  listed  in  a 
fund's  statement  of  opyerations  be 
adjusted,  or  "grossed-up,"  to  include 
amounts  paid  with  commission  dollars.^ 
The  rule  amendments  require  funds  to 
make  adjustments  to  their  statements  of 
operations  at  the  time  financial 
statements  are  prepared,  but  do  not 
require  daily  expense  accruals  for 
services  paid  with  commission  dollars. 
The  rule  amendments  do  not  require 
funds  to  adjust  amounts  in  the  financial 
statements  other  than  expenses  and  the 
expense  ratio.' 


*  A*  diacuseed  in  section  ILA.2  below,  one  of 
these  changes  require*  funds  to  reflect  as  expenses 
liabilities  reduced  in  connection  with  certain 
expense  offset  arrangements. 

''  Article  6  of  Regulation  S-X  specifies  the 
contents  of  financial  statements  included  in 
registration  statements,  proxy  statements  and 
shareholder  reports  of  registered  investment 
companies.  Rule  6-07  of  Regulation  S-X  sets  forth 
the  requirements  for  investment  company 
statements  of  operations. 

'The  staff  previously  has  required  funds  to 
disclose  in  footnotes  to  the  fee  table,  financial 
highlights  table,  and  financial  statements  their 
participation  in  brokerage/service  arrangements  and 
the  effect  these  arrangements  may  have  on  the  level 
of  Ivokerage  commissions  paid  to  the  fund.  See 
Proposing  Release,  supra  note  3,  at  n.2.  The 
amendments  to  rule  6-07  eliminate  the  need  for 
this  disclosure  and  therefore  the  staff  will  no  longer 
require  such  ft>otnotes. 

*The  Proposing  Release  explained  that  a  fund's 
investment  adviser  can  benefit  from  brokerage/ 
service  arrangements,  particularly  if  a  reduction  in 
fund  expenses  affects  the  amount  of  any  expense 
waiver  or  reimbursement  by  the  adviser.  Proposing 
Release,  supro  note  3,  at  n.l.  Section  17(e)(1)  of  the 
1940  Act  (15  U.S.C.  80a-17(e)(l)l  makes  it  unlawful 
for  an  affiliated  person  of  a  fund  (such  as  its 
adviser)  to  accept  from  any  source  compensation 
(other  than  regular  wages)  for  the  purchase  or  sale 
of  fund  shares.  The  receipt  by  a  fund's  adviser  of 
any  direct  or  indirect  economic  benefit  as  a  result 
of  brokerage/service  arrangements  would  almost 
certainly  violate  section  17(e)(1),  unless  the  benefit 
received  fell  within  the  safe  harlxir  provided  by 
section  2B(e)  of  the  1934  Act.  See  supra  note  1 . 
However,  the  Commission  l>elieves  that  if  a  fund 
adviser  voluntarily  imposes  a  limitation  on  the 
fund's  expenses  or  waives  its  fees,  the  fund's 
brokerage/ service  arrangements  would  not  violate 
section  17(e)(1).  Similarly,  if  compliance  with 
expense  limitations  imposed  by  statute  or  by 
contract  is  measured  by  reference  to  the  fund's  total 


A  majority  of  the  commenters  that 
addressed  the  substance  of  the  proposal 
supported  the  proposed  accounting 
changes.  These  commenters  agreed  that 
the  gross-up  adjustment  to  expenses 
would  accurately  reflect  the  economic 
effect  of  these  arrangements,  would 
assist  investors  in  comparing  expenses 
among  fimds,  and  would  be  consistent 
with  current  industry  reporting 
standards  for  statements  of  operations. 
Fund  industry  commenters  stated  that 
the  method  proposed  for  reflecting 
broker-paid  liabilities  as  fund  expenses 
was  appropriate  and  not  burdensome. '° 
Some  commenters,  however,  opposed 
the  proposal,  asserting  that  grossing-up 
fund  expenses  would  not  provide 
meaningful  disclosure  to  investors  and 
could  mislead  investors  about  the 
benefits  to  the  fund  of  brokerage/service 
arrangements.  Other  commenters 
objected  to  the  proposal  arguing  that  it 
would  cause  funds  to  overatate 
expenses. 

Commenters  opposing  the  proposed 
amendments  asserted,  in  effect,  that 
comparable  commission  rates  might  be 
paid  by  funds  that  choose  not  to  enter 
into  brokerage/service  arrangements, 
and,  therefore  fund  services  provided 
under  brokerage/service  arrangements 
should  be  treated  as  "free"  services  and 
payments  by  brokers  should  be  ignored. 
If  brokers  made  these  payments  to  funds 
in  the  form  of  cash,  however,  fund 
expenses  would  not  be  affected.  .Thus,  it 
is  merely  the  form  these  payments  take, 
rather  than  their  substance,  that  has 
permitted  such  payments  to  reduce  fund 
expenses.  To  the  extent  that  investors 
benefit  irom  these  arrangements  (which 
the  Proposing  Release  acknowledged 
thiey  may),  the  benefit  is  reflected  in 
overall  fund  return  rather  than  as  a 
reduction  of  fund  expenses — a  result 
that  more  accurately  reflects  these 
arrangements  as  a  rebate  on  brokerage. 

2.  Expense  Offset  Arrangements 

a.  Fee  Reductions.  Some  funds  enter 
into  arrangements  that,  like  brokerage/ 


expenses  (i.e.,  expenses  adjusted  to  include  the  cost 
of  services  provided  under  brokerage/ service 
arrangements),  a  fund's  brokerage/service 
arrangements  would  not  result  in  a  violation  of 
section  17(e)(1). 

■°In  the  Proposing  Release,  the  Commission 
requested  comment  on  an  alternative  accounting 
method  that  would  require  funds  to  allocate  each 
commission  paid  between  execution  cost  and 
payment  for  fund  services,  and  to  present  their 
financial  statements  based  upon  those  allocations. 
This  method  would  have  required  funds  to  separate 
commissions  into  brokerage  and  expense 
components,  and  reflect  the  expense  component  as 
an  expense  in  the  financial  statements.  Commenters 
that  addressed  the  alternative  accounting  method 
were  uniformly  opposed  to  it  on  grounds  that  it 
would  be  impractical,  costly,  and  burdensome  for 
funds  to  calculate,  as  well  as  difficult  to  audit. 


service  arrangements,  have  the  effect  of 
reducing  reported  fund  expenses.  In 
these  arrangements  ("expense  offset 
arrangements"),  however,  expenses  are 
reduced  by  foregoing  income  rather  than 
by  recharacterizing  them  as  capital 
items.  For  example,  a  fund  may  have  a 
"compensating  balance"  arrangement 
with  its  custodian  under  which  the 
custodian  reduces  its  fees  if  the  fimd 
maintains  cash  on  deposit  with  the 
custodian  in  non-interest  or  below 
market  interest  bearing  accounts. 
Similarly,  a  fund  may  enter  into  a 
securities  lending  agreement  under 
which  the  fund  permits  the  custodian  to 
loan  fimd  securities  to  third  parties 
(typically  unrelated  broker-dealers)  in 
exchange  for  a  reduction  in  custody 
faes."  Expense  offset  arrangements  may 
involve  explicit  oral  or  written 
agreements  regarding  the  amount  of  fee 
reductions.  A  fund's  custody  fee  may, 
however,  reflect  an  estimate  of  the 
income  the  custodian  expects  to  derive 
from  an  expense  of&et  arrangement,  and 
the  resulting  fee  reduction  is  not 
expressly  stated  in  the  custodial 
agreement. 

The  Commission  requested  comment 
whether  an  adjustment  to  fund  expenses 
similar  to  that  proposed  for  brokerage/ 
service  arrangements  should  be  required 
for  expense  offset  arrangements,  or 
whether  these  arrangements  should  be 
addressed  in  footnotes  to  the  financial 
statements. *2  In  addition,  the 
Commission  requested  comment 
whether  the  amount  of  any  increase  in 
fund  expenses  to  reflect  these 
arrangements  should  include  only 
amounts  that  are  explicit  in  the 
agreement,  or  should  also  include 
amounts  implicit  in  the  basic  custodian 
fee. 

Most  of  the  commenters  addressing 
this-  issue  supported  an  adjustment  to 
fund  expenses  for  expense  offset 
arrangements.  Commenters  generally 
stated  that  requiring  disclosure  for 
expense  offset  arrangements  would  be 
consistent  with  requirements  relating  to 
brokerage/service  arrangements. 
Commenters  were  divided,  however,  on 
whether  the  amoimt  of  any  increase  in 
fund  expenses  should  include  only 


■ '  Securities  lending  arrangements  may  raise 
other  issues  under  the  federal  securities  laws.  The 
Commission  is  not  addressing  in  this  release  the 
merits  of  any  particular  securities  lending 
arrangements. 

"Footnote  disclosure  of  compensating  balance 
arrangements  under  which  the  withdrawal  or  use  of 
cash  or  cash  items  is  restricted,  either  legally  or  as 
a  practical  matter,  is  currently  required  by  rule  6- 
04.5  of  Regulation  S-X  [17  CFR  210.6-04.5j.  In 
addition.  Rule  6-04.11  of  Regulation  S-X  (17  CFR 
210.6-04.11)  requires  hind  balance  sheets  to  state 
the  value  of  securities  loaned  and  to  indicate  the 
nature  of  collateral  received  as  security  for  the  loan. 


JMI 
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amounts  that  are  explicit  in  agreements 
between  the  hmd  and  the  service 
provider. 

The  amendments  to  rule  &-07  of 
Regulation  S-X,  as  adopted,  require 
hmds  to  include  as  expenses  the 
amount  of  any  reduction  in  fees  or 
expenses  arising  from  expense  offset 
arrangements.  1^  A  fund's  statement  of 
operations  must  reflect  as  the  cost  of 
services  provided  the  amount  that  the 
fund  would  have  paid  in  the  absence  of 
the  expense  offset  arrangement.'*  The 
requirement  only  applies  to  agreements 
that  provide  for  specified  or  reasonably 
ascertainable  fee  reductions  in  exchange 
for  use  by  another  person  of  the  fund's 
assets.  It  does  not  apply  to  fee 
reductions  that  are  implicit  in  the 
service  provider's  basic  fee. . 

b.  Foregone  Income.  The  Commission 
also  requested  comment  whether  funds 
should  be  required  to  estimate  Income 
foregone  under  expense  oHset 
arrangements  and  reflect  such  amounts 
in  fund  financial  in  formation. '*  The 
Commission  asked  commenters  to 
suggest  methods  for  estimating  income 
foregone  under  these  arrange -nents. 
Some  commenters  supported  such  a 
requirement,  suggesting  that  funds 
should  make  a  "reasonable  estimate"  of 
foregone  income.  Other  commenters 
noted  the  diificulty  of  estimating  lost 
income  and  expressed  concern  that  such 
a  requirement  could  result  in 
misleading  financial  information. 
Moreover,  one  commenter  argued  that, 
in  order  to  estimate  lost  income,  a  fund 
would  have  to  assume  income,  which  is 
inconsistent  with  generally  accepted 
accounting  principles  ("GAAP")  and 
could  prevent  auditors  bom  issuing  an 
imqualified  report  that  fund  financial 
statements  are  prepared  in  accordance 
with  GAAP. 

The  Commission  shares  certain  of 
these  concerns  and  has  therefore 
decided  not  to  require  funds  to  reflect 
in  fund  financial  information  income 
foregone  as  a  result  of  expense  otfset 
arrangements.  As  amended,  rule  6-07 
requires  a  fund  that  enters  into  an 
expense  offset  arrangement  to  include  in 
a  footnote  to  financial  statements  a 
statement  that  the  fund  could  have 
invested  the  assets  used  by  the  other 


person  in  an  income-producing  asset  if 
it  had  not  agreed  to  a  reduction  in  fees 
or  expenses  under  an  expense  offset 
arrangement. 

3.  Accounting  Method 

Under  rule  6-07,  as  amended,  a 
fund's  total  expenses  reported  in  the 
statement  of  operations  must  include 
expenses  paid  under  brokerage/service 
and  expense  offset  arrangements.'*  Total 
expenses  are  then  reduced  by  the  total 
amount  paid  under  brokerage/service 
and  expense  offset  arrangements.  The 
remainder  appears  on  the  statement  of 
operations  as  "net  expenses."  "  The 
following  example  illustrates 
adjustments  to  the  statement  of 
operations  required  by  the  amended 
rule: 
Expenses: 

Management  Fee S50 

[Other  direct  fund  expenses] 48 

Custodian  Fee  [would  include  8 
paid  by  brokers] 10 

Total  Expenses  m 108 

Fees  Paid  Indirectly'" (8) 

Net  Expenses  100 

The  increase  in  "Total  Expenses,"  and 
the  offsetting  "Fees  Paid  Indirectly," 
reflect  the  amount  that  the  fund  would 
have  paid  for  services  in  the  absence  of 
brokerage/ service  and  expense  offset 
arrangements.  If  a  fund  directly 
negotiates  the  service  provider's  fees, 
the  cost  of  the  services  for  purposes  of 
making  the  required  adjustments  is  the 
amount  negotiated,  presumably  the 
same  amount  the  fimd  would  have  paid 
for  the  service  in  the  absence  of  the 
arrangement.  If  the  fund  cannot  readily 
determine  the  actual  cost  of  such 
services,  e.g.,  when  a  broker  arranges  for 
the  services  or  provides  them  itself  or 
through  an  affiliate,  the  fund  must  make 
a  good-bith  estimate  of  the  amount  it 
would  have  paid  if  it  had  contracted  for 
the  services  directly  in  an  arms-length 
transaction." 


"Rule  6-07.2(g)(2)  of  Regulation  S-X  |17  CFR 
210.6-07.2(g](2)|.  Under  the  amendments,  expense 
offset  arrangements  include  arrangements  under 
which  a  service  provider  reduces  its  fees  in  return 
for  the  use  of  fund  assets  as  well  as  arrangements 
under  which  another  person,  in  return  for  the  use 
of  fund  assets,  makes  payment  to  a  fund  service 
provider  which  in  turn  reduces  its  fees  charged  to 
the  fund. 

"Amendments  to  fund  registration  forms 
adopted  today  incorporate  similar  requirements  for 
fund  prospectuses  by  reference  to  rule  6-07. 

"  Proposing  Release,  supra  note  3.  at  section  II.O. 


4.  Financial  Statement  Note  Disclosure 

As  proposed,  the  amendments  to  rule 
6-07  would  have  required  a  fund  to 
identify  separately  in  a  note  to  the 
financial  statements  any  expense  that 
the  amendments  would  require  to  be 
increased  by  five  percent  or  more  over 
the  amount  of  the  unadjusted  expense.^ 
Several  commenters  urged  the 
Commission  to  require  less  detailed 
note  disclosure,  argvung  that 
shareholders  were  not  interested  in 
individual  expense  amoimts.  In 
response  to  these  concerns,  the 
amended  rule  requires  a  hmd  to  state 
separately  in  a  note  to  the  financial 
statements  the  tot^l  of  expense  increases 
resulting  from  brokerage/service  and 
expense  offset  arrangements  (which 
together  should  be  equal  to  the  amount 
of  the  "Fees  Paid  Indirectly"  line  item 
in  the  statement  of  operations).  The 
amended  rule  also  requires  a  fund  to 
state  in  the  footnote  each  category  of 
expense  that  is  increased  by  an  amoimt 
equal  to  at  least  five  percent  of  total 
expenses.^' 

B.  Exception  for  Research  Services 

As  proposed,  the  requirement  to 
adjust  reported  expenses  to  include 
amounts  paid  with  commission  dollars 
excepted  the  cost  of  research  services 
(as  that  term  is  used  in  section  28(e)  of 
the  1934  Act)  provided  by  broker- 
dealers.^^  Most  commenters  believed 
that  the  exception  was  appropriate. 
Many  pointed  out  the  difficulties  of 
allocating  research  received  by  the 
adviser  among  accounts  when  the 
brokerage  of  those  accoimts  is  used  to 
acquire  the  research.^  Some  also 
asserted  that  it  would  be  difficult  to 
value  research  services,  particularly 
when  combined  with  brokerage 
services,  while  others  objected  to 


■'A  fund  must  also  use  the  total  expense  figure 
to  calculate  its  expense  ratio,  its  "Other  Expenses" 
listed  in  the  fee  table,  and  its  yield.  See  infra 
sections  tl.C  and  D.D. 

■^Because  only  expenses,  and  not  realized  gains/ 
losses  or  unrealized  appreciation/depreciation,  are 
adjusted  in  the  statement  of  operations,  the 
presentation  of  "net  expenses"  is  necessary  to 
ensure  that  net  investment  income  is  not  affected 
by  the  adjustment  to  expenses. 

'■As  amended,  rule  6-07  requires  funds  to 
include  a  footnote  to  the  financial  statements  that 
states  separately  the  total  amount  of  expenses  paid 
through  brokerage/service  arrangements  and  the 
total  amount  of  expenses  paid  through  expense 
offset  arrangements.  See  infra  section  n.A.4. 

<*The  good-faith  estimate  may  be  based  upon 
price  quotes  for  the  services  obtained  by  the  fund 
or  the  amount  funds  of  similar  size  and  having 


similar  investment  objectives  pay  for  the  same 
services. 

>o  Proposing  Release,  supm  note  3,  at  n.l2.  The 
amendments,  as  proposed,  would  have  permitted 
funds  to  aggregate  amounts  that  individually  were 
less  than  five  percent  of  the  unadjusted  expense 
and  required  funds  to  state  the  total  of  these 
amounts. 

'■  The  five  percent  threshold  is  consistent  with  an 
existing  provision  of  rule  6-07  that  requires  funds 
to  state  separately  expense  items  that  exceed  five 
percent  of  the  total  expenses  shown  in  the 
statement  of  operations.  Rule  6-07.2(b)  (17  CTO 
210.6-07.2(b)). 

23  See  supra  note  1.  Because  research  services  are 
typically  provided  to  the  adviser,  not  the  fund,  the 
specific  exception  may  be  unnecessary.  In  light  of 
the  widespread  use  of  research  soft  dollar 
arrangements,  however,  the  Commission  is 
adopting  a  specific  exception. 

^Twenty  conunenters  expressly  opposed 
allocation  of  research  on  an  account-specific  basis, 
stating  that  such  a  requirement  would  be 
burdensome  (with  no  corresponding  benefit  to 
investors),  costly,  arbitrary  or  impossible. 


making  asstunptions  about  the  value  of 
research  services. 

A  minority  of  commenters  supported 
the  additional  disclosure  of  research  soft 
dollar  practices.  These  commenters 
expressed  concern  that  such  practices 
pose  the  same  hidden  expense  problems 
as  brokerage/service  arrangements,  and 
that  such  practices  may  be  more  likely 
to  raise  conflicts  of  interest  than 
brokerage/service  arrangements.  None  of 
the  commenters,  however,  suggested  a 
feasible  approach  for  valuing  ^*  or 
allocating  ^  research  services  for 
purposes  of  disclosiu«.  Because  of  the 
practical  difficulties  of  valuing  and 
allocating  research  services,  the 
amendments  except  the  cost  of  research 
services  from  the  requirement  to  gross 
up  fund  expenses.26 

C.  Fee  Table  and  Financial  Highlights 
Table 

The  Commission  also  proposed 
amendments  to  the  instructions  to  items 
of  fimd  registration  forms  that  require 
fimds  to  include  in  their  prospectuses  a 
table  presenting  the  expenses  paid  by 
fimd  shareholders,  either  directly  or  out 
of  the  assets  of  the  fimd  (the  "fee 
table").^''  Most  commenters  supported 
these  amendments  and  the  Commission 
is  adopting  them  as  proposed. 

The  amended  instructions  require  that 
expense  percentages  included  in  a 
fund's  fee  table  be  based  upon  total 


"One  commenter  recommended  that  fund 
advisers  be  required  to  make  a  good  faith  estimate 
of  what  soft  dollar  research  would  have  cost  in  an 
arms-length  transaction.  This  approach,,  however, 
would  require  fund  advisers  to  report  positive 
values  for  unsolicited  and  unused  research,  which 
could  distort  fund  expenses  if  receipt  of  the 
research  was  incidental  to  brokerage  direction 
decisions  made  wholly  on  the  basis  of  the  broker's 
execution  capabilities.  In  addition,  good  faith 
estimates  may  be  difficuh  to  make  if  the  services 
provided  are  unlike  those  available  for  hard  dollars. 

"  One  commenter  recommended  that  expenses 
incurred  on  behalf  of  more  than  one  fund  be 
allocated  in  accordaiKe  with  written  formulas 
approved  by  the  board  of  directors  of  each  fund. 
While  it  is  possible  that  a  lx>ard  of  directors  may 
be  in  a  position  to  provide  guidance  to  an  adviser 
in  allocating  the  cost  or  value  of  research  among 
series  of  a  series  fund  or  among  funds  having  a 
common  board  of  directors,  it  is  unlikely  that  a 
board  would  be  in  such  a  position  with  respect  to 
other  clients  of  the  adviser. 

'*The  Commission  recently  proposed  new 
disclosure  requirements  for  soft-dollar  practices. 
Investment  Advisers  Act  Rel.  No.  1469  (Feb.  14, 
1995)  160  FR  9750  (Feb.  21, 1995)1  ("Adviser  Soft 
Dollar  Release").  The  Commission  requested 
comment  on  the  valuation  issue  in  the  Adviser  Soft 
Dollar  Release.  If  the  comments  received  in 
response  to  the  Adviser  Soft  Dollar  Release  suggest 
a  feasible  way  to  address  these  issues  without 
imposing  burdens  that  outweigh  the  benefits  of 
disclosure,  the  Commission  may  reconsider  the 
exception  for  research  services  provided  in  the 
amendments  adopted  today. 

"Item  2(a)(i)  of  Form  N-lA,  Item  3.1  of  Form  N- 
2,  Item  3(a)  of  Form  N-3,  and  Item  3(a)  of  Form  N- 
4. 


expenses  (i.e.,  expenses  that  include 
amounts  paid  in  connection  with 
brokerage/ service  arrangements  and 
expense  offset  arrangements).  Similarly, 
the  "ratio  of  expenses  to  average  net 
assets"  ("expense  ratio")  in  a  fund's 
financial  highlights  table  must  reflect 
total  expenses.^  Funds  must  also 
include  a  footnote  to  the  financial 
highlights  table  disclosing  the  change  in 
the  maimer  in  which  expenses  have 
been  determined. 

D.  Yield 

The  Commission  is  adopting, 
substantially  as  proposed,  amendments 
to  the  instructions  to  yield  formulas  for 
funds  (other  than  money  market  funds) 
that  require  a  fund  to  include  the  cost 
of  services  paid  with  brokerage 
commissions  in  yield  quotations 
appearing  in  the  fund's  registration 
statement  and,  as  a  result,  in  its 
advertisements.^'  The  amended 
instructions  require  funds  to  estimate 
amoimts  paid  with  commission  dollars 
for  the  period  of  the  yield  quotation.^ 
A  majority  of  commentere  addressing 
this  proposal  expressed  support  for  the 
requirement.  These  commenters  stated 
that  the  proposed  requirement  would 
prevent  funds  from  overstating  yield 
and  would  be  consistent  with  the 
Commission's  objective  of  enhancing 
investors'  ability  to  compare  expenses 
and  yields  among  funds.^' 


"Item  3(a)  of  Form  N-IA  and  Iteci  4.1  of  Form 
N-2.  The  Commission  did  not  propose  amendments 
to  the  par  share  tables  in  Forms  N-3  and  N-4. 

»  Paragraph  (eHl)  of  rule  4B2  under  the  1933  Act 
|17  CFR  230.4e2(e)(l)]  requires  that  yield 
quotations  included  in  fund  advertisements  be 
calculated  in  accordance  with  the  formulas 
specified  in  fund  registration  forms.  The  yield 
formulas  are  set  forth  in  Item  22(b)(ii)  of  Form  N- 
lA,  Item  25(b)(ii)  of  Form  N-3,  and  Item  2l(b)(ii) 
of  Form  N-4. 

*»The  amendments  to  Regulation  S-X  require 
funds  to  adjust  expenses  at  the  end  of  a  financial 
statement  period,  but  generally  would  not  require 
funds  to  accrue  or  otherwise  determine  at  the  end 
of  the  30-day  period  for  which  yield  is  calculated 
the  amount  of  expenses  paid  with  brokerage 
commissions  for  that  period. 

-'■  The  amendments  do  not  revise  the  manner  in 
which  yield  is  calculated  by  money  market  funds. 
The  money  market  fund  yield  formula  is  based 
upon  the  net  change  in  the  value  of  a  hypothetical 
account,  and  any  spread  or  mark-up  paid  by  a  fund 
is  amortized  and  reflected  in  that  change  in  value. 
See.  e.g..  Item  22(a)  of  Form  N-lA.  Therefore, 
requiring  money  market  funds  to  include  fees  paid 
with  commission  dollars  in  the  calculation  of  yield 
would  result  in  those  fees  being  counted  twice.  The 
same  double<ounting  problem  does  not  arise  with 
respect  to  non-money  market  funds  because  the 
yield  formula  for  those  funds  generally  requires  that 
the  amortization  of  premium  and  accretion  of 
discount  on  debt  securities  be  based  upon  the 
market  value  of  the  security,  rather  than  the  initial 
purchase  price.  See,  e.g..  Instruction  1(a)  to  Item 
22(b)(ii)  of  Form  N-1  A.  The  mark-up  or  spread  paid 
by  the  fund  upon  the  purchase  of  a  security  is  not 
reflected  in  the  security's  market  value  and 
therefore  would  not  be  a  part  of  any  premiiun 


The  amendments  do  not  require  funds 
to  adjust  yield  calculations  to  reflect 
expense  offset  arrangements.  Because 
the  formula  for  calculating  yield 
requires  funds  to  reduce  income  by 
expenses,^^  any  increase  in  expanses  to 
reflect  expense  offset  arrangements 
would  require  a  corresponding  increase 
in  income  by  an  estimate  of  income 
foregone  as  a  result  of  the  arrangement. 
As  discussed  above,  the  amendments  do 
not  require  estimates  of  foregone  income 
in  the  statement  of  operations. 
Moreover,  because  expense  offset 
arrangements  generally  reduce  both 
income  and  expenses  by  similar 
amounts,  reflection  of  (or  failure  to 
reflect)  these  arrangements  in 
calculation  of  fund  yield  should  have  a 
minimal  effect  on  the  reported  yield. 

E.  Average  Commission  Rates 

The  Commission  proposed  to  require 
funds  to  disclose  the  average  ^ 
commission  rate  paid  by  a  fund  in  the 
financial  highlights  table  next  to' the 
portfolio  turnover  rate.  Brokerage 
commissions  and  other  costs  incurred  in 
connection  with  the  execution  of  a 
fund's  portfolio  transactions  are  net 
reflected  in  the  fund's  statement  of 
operations,  financial  highlights  table,  or 
fee  table  because  these  costs  are  treated 
as  capital  items  that  increase  the  cost  of 
securities  purchased  or  reduce  the 
proceeds  of  securities  sold.  The 
Commission  was  concerned  that  funds 
may  not  provide  adequate  information 
about  these  costs  to  investors,'' 
particularly  in  light  of  the  fact  that  these 
costs  can  reflect  the  cost  of  researckand 
other  benefits  the  fund  adviser  may 
receive  in  connection  with  its  direction 
of  fund  brokeraRe.** 

Most  fund  industry  commenters 
opposed  the  proposal,  asserting  that 
disclosure  of  average  commission  rates 
either  would  not  be  meaningful  or 
would  be  confusing  for  most  investors 
because  average  commission  rates  do 
not  reflect  spreads  and  quality  of 
execution.  Furthermore,  they  argued, 
factors  affecting  commission  rates,  such 
as  the  size  of  the  order,  the  market  in 
which  the  security  trades,  and  the 


amortized  or  discount  accreted  for  the^urposes  of 
calculating  yield.  Only  two  commenters  addressed 
the  question  of  revising  the  yield  formula  for  money 
market  funds.  Both  of  these  commenters  agreed 
with  the  Commission's  analysis  of  the  effect  of 
brokerage/service  arrangements  on  money  market 
fund  yield,  and  both  were  opposed  to  such 
revisions. 

M  See.  e.g.  Item'  22(b)(ii)  of  Form  N-IA. 

"A  fund  is  required  to  disclose  in  its  Statement 
of  Additional  Information  the  aggregate  amount  of 
brokerage  commissions  it  paid  to  fund  affiliates 
during  its  three  most  recent  fiscal  years.  Item  17(b) 
ofFormf<J-lA. 

>•  See  supra  notes  1  and  2. 
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nature  of  the  brokerage  firm  capital 
commitment  to  the  trade,  would 
preclude  any  useful  comparison 
between  funds.  Other  commenters 
expressed  concern  that  requiring  funds 
to  disclose  average  commission  rates 
would  induce  funds  to  place  undue 
emphasis  on  lower  commission  rates 
rather  than  quality  of  execution. 

The  Commission  believes  that 
disclosiue  of  average  commission  rates 
can  improve  investors'  ability  to 
evaluate  and  compare  fund  brokerage 
costs,  and  is  adopting  the  requirement 
as  proposed.  While  many  factors  may 
affect  commission  rates,  many  similar 
factors  affect  other  fund  costs.  The 
Conunission  beUeves  that  a  comparison 
of  average  commission  rates  among 
funds  will  be  a  useful  bench-mark  for 
investors  and  therefore  is  adopting  the 
disclosure  requirement  substantially  as 
proposed.^' 

Chie  commenter  luged  the 
Commission  to  exclude  from  the 
requirement  to  disclose  average 
commission  rates  funds  that  have  a  de 
minimis  amoimt  of  transactions  on 
which  brokerage  commissions  are  paid. 
Because  commission  rate  information 
may  have  limited  value  in  such 
drcimistances,  the  Commission  has 
adopted  an  exclusion  for  funds  that, 
during  any  fiscal  year,  invest  on  average 
less  than  ten  percent  of  their  net  assets 
in  equity  securities  on  which 
commissions  are  charged  on  trades.^ 

F.  Effective  Date 

The  amendments  are  effective 
September  1, 1995.  All  funds  may  elect 
to  comply  with  the  amendments  before 
the  effective  date  or  before  the 
compUance  dates  described  below. 

G.  Compliance  Dates 

1.  Registration  Statements 

a.  Current  Registrants.  Registered 
investment  companies  must  amend 
their  registration  statements  to  comply 
with  the  rule  amendments  no  later  than 


"The  Commission  has  added  instructions  to  the 
various  fund  registration  fonns  describing  the 
method  for  calculating  average  commission  rate. 
Instruction  17  to  Item  3  of  Form  N-IA,  and 
Instruction  19  to  Item  4  of  Form  N-2.  The 
instruction  requires  funds  to  compute  the  average 
commission  rate  paid  by  dividing  the  total  dollar 
amount  of  commissions  paid  during  the  fiscal  year 
by  the  total  number  of  shares  purchased  and  sold 
during  the  fiscal  year  for  which  commissions  were 
charged.  Funds  must  convert  commissions  paid  in 
foreign  currencies  into  US  dollars  and  cents  per 
share.  Mark-ups.  Mark-downs,  and  spreads  on 
shares  traded  on  a  principal  basis  are  not  included 
in  the  average  commission  rate  figure  unless  they 
are  disclosed  on  conflrmations  prepared  in 
accordance  with  rule  lOb-lO  under  the  1934  Act 
|17  CFR  24O.10b-10l. 

'•Instruction  16  to  Item  3  of  Form  N-IA,  and 
Instruction  18  to  Item  4  of  Form  N-2. 


the  next  post-effective  amendment 
updating  financial  statements  pursuant 
to  section  10(a)(3)  of  the  1933  Act  to 
reflect  information  for  fiscal  years 
ending  on  or  after  the  effective  date.^' 
Information  regarding  average 
commission  rates,  however,  must  be 
provided  only  for  fiscal  years  beginning 
on  or  after  the  effective  date.'* 

b.  New  Registrants.  Funds  with 
registration  statements  effective  on  or 
after  the  effective  date  of  these  rule 
amendments  must  first  reflect  these  rule 
amendments  in  financial  information 
contained  in  post-effective  amendments 
filed  thereafter. 

2.  Yield  Information 

Yield  quotations  appearing  in  fund 
advertisements  or  other  sales  literature 
published  or  distributed  on  or  after 
December  1, 1995  must  be  calculated  in 
accordance  with  the  rule  amendments. 

3.  Proxy  Statements  and  Shareholder 
Reports 

Financial  information  covering  fiscal 
years  ending  on  or  after  the  effective 
date  contained  in  proxy  statements  and 
shareholder  reports  filed  with  the 
Commission  must  comply  with  the 
amendments. 

H.  Filing  Requirements  for  Post-Effective 
Amendments 

Post-effective  amendments  to  fund 
registration  statements  made  for 
purpose  of  complying  with  these  rule 
amendments  may  be  made  pursuant  to 
the  immediate  effectiveness  provisions 
of  rule  485(b)  imder  the  1940  Act  (17 
CFR  230.4B5(b)l,  provided  that  the  post- 
effective  amendment  otherwise  meets 
the  conditions  for  immediate 
effectiveness  imder  that  rule. 

m.  Cost/Benefit  Analjrsis 

The  rule  and  form  changes  adopted 
today  are  intended  to  improve  the 
reporting  of  investment  company 
expenses  and  the  ability  of  investors  to 
compare  investment  company  expenses 
and  yield.  While  these  amendments 
may  increase  the  cost  to  funds  of 
preparing  financial  statements  and 
registration  materials,  the  Commission 
believes  that  any  such  cost  increases 
would,  at  most,  be  minimal.  A  fund  that 
has  brokerage/service  or  expense  offset 
arrangements  is  required  to  add  two 
captions  and  a  footnote  to  its  statement 


>'The  financial  highlights  table  in  fund 
prospectuses  presents  financial  data  for  each  of  the 
last  ten  fiscal  years.  The  amendments  do  not  require 
funds  to  reflect  total  expenses  in  the  expense  ratio 
of  the  financial  highlights  table  for  fiscal  years 
ending  before  the  effective  date. 

^*This  requirement  is  consistent  with  the 
Commission's  proposal.  See  Proposing  Release. 
supra  note  3,  at  n.30. 


of  operations  and  replace  the  net 
expense  figures  currently  disclosed  in 
its  fee  table  and  financial  highlights 
table  with  total  expense  figures.  Funds 
generally  should  be  readily  able  to 
determine  these  figures.  Commenters  on 
the  proposal  stated  that  funds  should 
also  be  readily  able  to  estimate  expenses 
paid  with  brokerage  commissions  for 
purposes  of  yield  calculations.  Thus,  the 
Commission  believes  that  the  costs  of 
the  amendments  will  not  be  significant 
and  will  be  substantially  outweighed  by 
the  benefits  to  investors  of  receiving 
more  accurate  and  useful  financial 
information  about  funds. 

IV.  Regulatory  Flexibility  Analysis 

A  summary  of  the  Initial  Regulatory 
FlexibiUty  Analysis,  prepared  in 
accordance  with  5  U.S.C.  603,  was 
published  in  the  Proposing  Release.  No 
comments  were  received  on  this 
analysis.  The  Commission  has  prepared 
a  final  Regulatory  Flexibility  Analysis,  a 
copy  of  which  may  be  obtained  by 
contacting  Karen  J.  Gamett,  Office  of 
EHsclosure  and  Investment  Adviser 
Regulation,  Securities  and  Exchange 
Commission,  450  Fiith  Street,  N.W., 
Washington,  DC  20549. 

V.  Statutory  Authority 

The  Commission  is  amending  rule  6- 
07  of  Regulation  S-X  and  the  various 
fund  registration  forms  under  the 
authority  of  section  7  of  the  1933  Act 
[15  U.S.C.  77g]  and  sections  8  and  38(a) 
of  the  1940  Act  [15  U.S.C.  80a-8,  80a- 
37(a)l.  The  authority  citations  for  the 
rule  and  form  amendments  precede  the 
text  of  the  amendments. 

Text  of  Rule  and  Form  Amendments 

List  of  Subiects 

17  CFR  Part  210 

Accounting,  Reporting  and 
recordkeeping  requirements,  Seouities. 

1 7  CFR  Parts  239  and  274 

Investment  companies.  Reporting  and 
recordkeeping  requirements,  Seciu-ities. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  11,  Title  17  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  210— FORM  AND  CONTENT  OF 
AND  REQUIREMENTS  FOR  FINANCIAL 
STATEMENTS,  SECURITIES  ACT  OF 
1933,  SECURITIES  EXCHANGE  ACT 
OF  1934,  PUBLIC  UTILITY  HOLDING 
COMPANY  ACT  OF  1935,  INVESTMENT 
COMPANY  ACT  OF  1940,  AND 
ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975 

1.  The  authority  citation  for  part  210 
continues  to  read  as  follows: 


Authority:  15  U.S.C.  77f.  77g.  77h,  77).  77s. 
77aa(25),  773a(26),  78/,  78m.  78n.  78o(d). 
78w(a),  7Bll[d),  79e(b),  79Ka).  79n.  79t(a), 
80a-8.  80e-20,  80a-29,  80a-30,  80a-37a. 
unless  otherwise  noted. 

2.  By  adding  paragraph  2.(g)  to  the 
Statements  of  Operations  §  210.6-47  to 
read  as  follows: 

S2l0;e-07   Statsmwits  of  oparatkNis. 


2.  Expenses.  *  •  * 

(gXl)  Brokerage/Service 
Arrangements.  If  a  broker-dealer  or  an 
affiliate  of  the  broker-dealer  has,  in 
connection  with  directing  the  person's 
brokerage  transactions  to  the  broker- 
dealer,  provided,  agreed  to  provide, 
paid  for,  or  agreed  to  pay  for,  in  whole 
or  in  part,  services  provided  to  the 
person  (other  than  brokerage  and 
research  services  as  those  terms  are  used 
in  section  28(e)  of  the  Securities 
Exchange  Act  of  1934  |15  U.S.C. 
78bb(e)]),  include  in  the  expense  items 
set  forth  under  this  caption  the  amount 
that  would  have  been  incurred  by  the 
person  for  the  services  had  it  paid  for  - 
the  services  directly  in  an  arms-length 
transaction. 

(2)  Expense  Offset  Armngements.  If 
the  person  has  entered  into  an 
agreement  with  any  other  person 
pursuant  to  which  such  other  person 
reduces,  or  pays  a  third  party  which 
reduces,  by  a  specified  or  reasonably 
ascertainable  amount,  its  fees  for 
services  provided  to  the  person  in 
exchange  for  use  of  the  person's  assets, 
include  in  the  expense  items  set  forth 
under  this  caption  the  amount  of  fees 
that  would  have  been  incurred  by  the 
person  if  the  person  had  not  entered 
into  the  agreement. 

(3)  Financial  Statement  Presentation. 
Show  the  total  amount  by  which 
expenses  are  increased  pursuant  to 
paragraphs  (1)  and  (2)  of  this  paragraph 
2.(g)  as  a  corresponding  reduction  in 
totdl  expenses  imder  this  caption.  In  a 
note  to  the  financial  statements,  state 
separately  the  total  amoimts  by  which 
expenses  are  increased  pursuant  to 
paragraphs  (1)  and  (2)  of  this  paragraph 
2.(g),  and  list  each  category  of  expense 
that  is  increased  by  an  amount  equal  to 
at  least  5  percent  of  total  expenses.  If 
applicable,  the  note  should  state  that  the 
person  could  have  employed  the  assets 
used  by  another  person  to  produce 
income  if  it  had  not  entered  into  an 
arrangement  described  in  paragraph 
2.(g)(2)  of  this  section. 


PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

3.  The  authority  citation  for  Part  239 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C  77f,  77g,  77h.  77j,  778, 
77SSS,  78c,  787,  78ni,  78n,  78o(d),  78w(a), 
78//(d),  79e,  79f.  79g,  79j,  79/.  79m,  79n.  79q, 
79t,  80a-8,  80a-29,  80a-30  and  80e-37, 
imless  otherwise  noted. 
***** 

4.  The  authority  citation  for  Part  274 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77f,  77g.  77h.  77j,  77s, 
78c(b),  78/.  78m,  78n,  78o{d).  80b-8,  80a-24, 
and  80a-29,  unless  otherwise  noted. 

Note:  The  text  of  Form  N-1 A  does  not  and 
the  amendments  will  not  appear  in  the  Code 
of  Federal  Regulations. 

5.  By  revising  the  introductory  text  of 
Instruction  10  to  Item  2(a)(i)  in  Part  A 
of  Form  N-IA  (referenced  in  §§239.15A 

,  and  274. IIA)  to  read  as  follows: 

Form  N-IA 


Part  A — Information  Required  in  a 
Prospectus 


Item  2.  Ssniopsis 

(a)(i)  •  *  • 

Instructions:  *   *  * 

10.  "Other  Expenses"  includes  all 
expenses  (except  nonrecurring  account 
fees  and  expenses  reported  in  other 
items  of  the  table)  that  are  deducted 
from  fund  assets  or  charged  to  all 
shareholder  accounts.  The  amoimts  of 
expenses  deducted  from  fund  assets  are 
the  amounts  shown  as  expenses  in  the 
Registrant's  statement  of  operations 
(including  increases  resulting  from 
complying  with  paragraph  2(r)  of  Rule 
6-07  [17  CFR  210.6-07)  of  Regulation 
S-X). 
***** 

6.  By  amending  Item  3(a)  in  Part  A  of 
Form  N-1  A  (referenced  in  §§  239. 15 A 
and  274. IIA)  by  adding  the  phrase 
"Average  Commission  Rate  Paid"  below 
"Portfolio  Turnover  Rate",  by 
redesignating  Instructions  13  and  14  as 
Instructions  14  and  15,  and  adding 
Instructions  13. 16,  and  17  to  read  as 
follows: 

Form  N-IA 


Part  A — Information  Required  in  a 
Proqiectus 


JMI 


Item  3.  Condensed  Financial 
Information 

(a)*  *  * 
J/istructio/is: 


Ratios/Supplemental  Data 

****** 

13.  Compute  the  "ratio  of  expenses  to 
average  net  assets"  using  the  amount  of 
expenses  shown  in  the  Registrant's 
statement  of  operations  for  the  relevant 
fiscal  year,  including  increases  resulting 
from  complying  with  paragraph  2(g)  of 
Rule  6-07  [17  CFR  210.6-07)  of 
Regulation  S-X,  and  including 
reductions  resulting  from  compljring 
with  paragraphs  2(a)  and  (f)  of  Rule  6- 

07  regarding  fee  waivers  and 
reimbiu'sements.  If  a  change  in  the 
methodology  for  determining  the  ratio 
of  expenses  to  average  net  assets  results 
fit)m  applying  paragraph  2(g)  of  Rule  6- 
07,  explain  in  a  note  that  the  ratio 
reflects  fees  paid  with  brokerage 
commissions  and  fees  reduced  in 
connection  with  specific  agreements 
only  for  fiscal  years  ending  after 
September  1. 1995. 

*        *        •        •        • 

Average  Commission  Rate  Paid 

16.  A  Registrant  that  invests  not  more 
than  ten  percent  of  the  vahie  of  its 
average  net  assets  in  equity  securities  on 
which  commissions  are  charged  on 
trades  may  omit  "average  commission 
rate  paid."  Compute  average  net  assets 
based  on  amounts  invested  at  the  end  of 
each  fiscal  quarter. 

17.  Compute  the  "average  commission 
rate  paid"  as  follows:  (A)  divide  the 
total  dollar  amount  of  commissions  paid 
during  the  fiscal  year  by  (B)  the  total 
number  of  shares  purchased  and  sold 
during  the  fiscal  year  for  which 
commissions  were  charged.  Carry  the 
amoimt  of  the  average  commission  rate 
paid  to  no  fewer  than  four  decimal 
places.  Convert  commissions  paid  in 
foreign  currency  into  U.S.  dollars  and 
cents  p>er  share  using  consistently  either 
the  prevailing  exchange  rate  on  the  date 
of  the  transaction  or  average  exchange 
rate  over  such  period  as  related 
transactions  took  place.  Do  not  include 
mark-ups,  mark-downs,  or  spreads  paid 
on  shares  traded  on  a  principal  l)asis 
unless  such  mark-ups,  mark-downs,  or 
spreads  are  disclosed  on  confirmations 
prepared  in  accordance  with  rule  10b- 
10  under  the  1934  Act  [17  CFR  240.10b- 
101. 

***** 

7.  By  redesignating  Instructions  7  and 

8  to  Item  22(b)(ii)  as  Instructions  8  and 
9,  and  adding  Instruction  7  to  Item 
22(b)(ii)  in  Part  B  of  Form  N-lA 
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(referenced  in  §§  239.15A  and  274.11A) 
to  read  as  follows: 

Foim  N-IA 

•  •        *        *        * 

Part  B — Information  Required  in  a 
Statement  of  Additional  InfiDrmation 

*  •        •        •        • 

Item  22.  Calculation  of  Performance 
DaU 


Portfolio  Turnover  Rate",  by 
redesignating  Instruction  16  as 
Instruction  17,  and  adding  Instructions 
16, 18  and  19  to  read  as  follows: 

FormN-2 


Part  A — ^Information  Required  in  a 
Prospectus 


(b)  Other  i?egjstrante*  *  * 
(u)  Yield.*  *  * 
Instructions:  •  *  • 

7.  If  a  broker-dealer  or  an  affiliate  (as 
defined  in  paragraph  (b)  of  Rule  1-02 
[17  CFR  210.1-O2(b)l  of  Regulation  S-X) 
of  the  broker-dealer  has,  in  connection 
with  directing  the  Registrant's  brokerage 
transactions  to  the  broker-dealer, 
provided,  agreed  to  provide,  paid  for,  or 
agreed  to  pay  for,  in  whole  or  in  part, 
services  provided  to  the  Registrant 
(other  than  brokerage  and  research 
services  as  those  twms  are  used  in 
Section  28(e)  of  the  Securities  Exchange 
Act  of  1934  (15  U.S.C.  78bb(e))),  add  to 
expenses  accrued  for  the  period  an 
estimate  of  additional  amounts  that 
would  have  been  accrued  for  the  period 
if  the  Registrant  had  paid  for  the 
services  directly  in  an  arms-length 
transaction. 

•        •        *        *        * 

Note:  The  text  of  Form  N-2  does  not  and 
the  amendments  will  not  appear  in  the  Code 
of  Federal  Regulations. 

8.  By  revising  Instruction  9  to  Item  3.1 
in  Part  A  of  Form  N-2  (referenced  in 

§§  239.14  and  274.11a-l)  to  read  as 
follows: 

FormN-2 


Part  A — Information  Required  in  a 
Prospectus 

•        •        *        *        * 

Item  3.  Fee  Table  and  Sjmopsis 

■t   *  »  * 

Instructions  •  *  * 

9.  "Other  Expenses"  includes  all 
expenses  (except  fees  and  expenses 
reported  in  other  items  in  the  table)  that 
are  deducted  from  the  Registrant's  assets 
and  will  be  reflected  as  expenses  In  the 
Registrant's  statement  of  operations 
(including  increases  resulting  from 
complying  with  paragraph  2(g)  of  Rule 
6-07  (17  CFR  210.6-07)  of  Regulation 
S-X). 
«        *        •        •        * 

9.  By  amending  Item  4.1  in  Part  A  of 
Form  N-2  (referenced  in  §§  239.14  and 
274.11a-l)  by  adding  "I.  Average 
Commission  Rate  Paid"  below  "k. 


Item  4.  Financial  Highlights 

1.  General  *  *  * 

Instructions  *  *  * 

Ratios  and  Supplemental  Data  •  *  * 

16.  Compute  tne  "ratio  of  expenses  to 
average  net  assets"  using  the  amount  of 
expenses  shown  in  the  Registrant's 
statement  of  operations  for  the  relevant 
fiscal  year,  including  increases  resulting 
from  complying  with  paragraph  2(g)  of 
Rule  6-^7  [17  CFR  210.6-07]  of 
Regulation  S-X,  and  including 
reductions  resulting  from  complying 
with  paragraphs  2(a)  and  (f)  of  Rule  6- 
07  regarding  fee  waivers  and 
reimbiu^ements.  If  a  change  in  the 
methodology  for  determining  the  ratio 
of  expenses  to  average  net  assets  results 
from  applying  paragraph  2(g)  of  Rule  6- 
07,  explain  in  a  note  that  the  ratio 
reflects  fees  paid  with  brokerage 
commissions  and  fees  reduced  in 
connection  with  specific  agreements 
only  for  fiscal  years  ending  after 
September  1, 1995. 
•        •        •        •        • 

Average  Commission  Rate  Paid 

18.  A  Registrant  that  invests  not  more 
than  ten  percent  of  the  value  of  its 
average  net  assets  in  equity  sectuities  on 
which  commissions  are  charged  on 
trades  may  omit  "average  commission 
rate  paid."  Compute  average  net  assets 
based  on  amotmts  invested  at  the  end  of 
each  fiscal  quarter. 

19.  Compute  the  "average  commission 
rate  paid"  as  follows:  (A)  divide  the 
total  dollar  amount  of  commissions  paid 
during  the  fiscal  year  by  (B)  the  total 
niunber  of  shares  purchased  and  sold 
during  the  fiscal  year  for  which 
commissions  were  charged.  Carry  the 
amoimt  of  the  average  commission  rate 
paid  to  no  fewer  than  four  decimal 
places.  Convert  commissions  paid  in 
foreign  cxurency  into  U.S.  dollars  and 
cents  per  share  using  consistently  either 
the  prevailing  exchange  rate  on  the  date 
of  the  transaction  or  average  exchange 
rate  over  such  period  as  related 
transactions  took  place.  Do  not  include 
mark-ups,  mark-downs,  or  spreads  paid 
on  shares  traded  on  a  principal  basis 
unless  such  mark-ups,  mark-downs,  or 
spreads  are  disclosed  on  confirmations 
prepared  in  accordance  with  rule  10b- 


10  under  the  1934  Act  [17  CFR  240.10b- 
10). 

•        *        •        •        * 

Note:  The  text  of  Form  N-3  does  not  and 
the  amendments  will  not  appear  in  the  Code 
of  Federal  Regulations. 

10.  By  revising  the  introductory  text 
of  Instruction  15  to  Item  3(a)  in  Part  A 
of  Form  N-3  (referenced  in  §§  239.17a 
and  274.11b)  to  read  as  follows: 

Form  N-3 


Part  A — ^Information  Required  in  a 
Prospectus 

*  •      .  •        •        * 

Item  3.  Synopsis 

(a)  *  *  • 

Instructions:*  *  * 

15.  "Other  Expenses"  includes  all 
expenses  (except  fees  and  expenses 
reported  in  other  items  in  the  table)  that 
are  deducted  from  separate  account 
assets  and  will  be  reflected  as  expenses 
in  the  Registrant's  statement  of 
operations  (including  increases 

resulting  from  complying  with  

paragraph  2(g)  of  Rule  6-07  [17  CFR 
210.6-07]  of  Regulation  S-X). 

♦  «■♦** 

11.  By  redesignating  Instruction  7  to 
Item  25(b)(ii)  as  Instruction  8,  and 
adding  Instruction  7  to  Item  25(b)(ii)  in 
Part  B  of  Form  N-3  (referenced  in 
§§  239.17a  and  274.11b)  to  read  as 
follows: 

Form  N-3 


Part  B — ^Information  Required  in  a 
Statement  of  Additional  Information 


Item  25.  Calculation  of  Performance 
Data 

•        •        •        *        • 

(\i)  Other  Accounts  *  *  * 

(ii)  Yield.  *  *  * 

Instructions:  *  *  * 

7.  If  a  broker-dealer  or  an  affiliate  (as 
defined  in  paragraph  (b)  of  Rule  1-02 
[17  CFR  210.1-O2(b))  of  Regulation  S-X) 
of  the  broker-dealer  has,  in  connection 
with  directing  the  Registrant's  brokerage 
transactions  to  the  broker-dealer, 
provided,  agreed  to  provide,  paid  for,  or 
agreed  to  pay  for,  in  whole  or  in  part, 
services  provided  to  the  Registrant 
(other  than  brokerage  and  research 
services  as  those  terms  are  used  in 
Section  28(e)  of  the  Seciuities  Exchange 
Act  of  1934  [15  U.S.C.  78bb(e)]),  add  to 
expenses  accrued  for  the  period  an 
estimate  of  additional  amounts  that 
would  have  been  accrued  for  the  period 
if  the  Registrant  had  paid  for  the 


services  directly  in  an  arms-length 
transaction. 

***** 

Note:  The  text  of  Form  N-4  does  not  and 
the  amendments  will  not  appear  in  the  Code 
of  Federal  Regulations. 

12.  By  revising  the  introductory  text 
of  Instruction  17  to  Item  3(a)  in  Part  A 
of  Form  N-4  (referenced  in  §§  239.17b 
and  274.11c)  to  read  as  follows: 

Form  N-4 


Part  A — Information  Required  in  a 
Prospectus 

•       .*        *        *        * 

Item  3.  Synopsis 

(a)*  *  * 

Instructions:  *  •  * 

17.  "Other  Expenses"  includes  all 
expenses  (except  management  fees)  that 
are  deducted  from  portfolio  company 
assets.  The  amounts  of  expenses  are  the 
amounts  shown  as  expenses  in  the 
portfolio  company's  statement  of 


operations  (including  increases 
resulting  from  complying  with 
paragraph  2(g)  of  Rule  6-07  [17  CFR 
210.6-07]  of  Regulation  S-X). 

***** 

13.  By  redesignating  Instructions  2 
and  3  to  Item  21(b)(ii)  as  Instructions  3 
and  4,  and  adding  Instruction  2  to  Item 
'2l(b)(ii)  in  Part  B  of  Form  N-4 
(referenced  in  §§  239.17b  and  274.11c) 
to  read  as  follows: 

Form  N-4 


Part  B — Information  Required  in  a 
Statement  of  Additional  Information 


Item  21.  Calculation  of  Performance 
Data 

***** 

{\)]  Other  Sub-Accounts  *  *  * 
(ii)  Yield.  *  *  * 
Instructions:  *  *  * 
2.  If  a  broker-dealer  or  an  affiliate  (as 
defined  in  paragraph  (b)  of  Rule  1-02 


JMI 


[17  CFR  210.1-02(b)]  of  Regulation  S-X) 
of  the  broker-dealer  has,  in  connection 
with  directing  the  portfolio  company's 
brokerage  transactions  to  the  broker- 
dealer,  provided,  agreed  to  provide, 
paid  for,  or  agreed  to  pay  for,  in  whole 
or  in  part,  services  provided  to  the 
portfolio  company  (other  than  brokerage 
and  research  services  as  those  terms  are 
used  in  Section  28(e)  of  the  Securities 
Exchange  Act  of  1934  [15  U.S.C. 
78bb(e)l),  add  to  expenses  accrued  for 
the  period  an  estimate  of  additional 
amounts  that  would  have  been  accrued 
for  the  period  if  the  portfolio  company 
had  paid  for  the  services  directly  in  an 
arms-length  transaction. 
***** 

Dated:  luly  21, 1995. 

By  the  Commission. 
Margaret  H.  McFarUnd, 
Depu  ty  Secretary. 
[FR  Doc.  95-18472  Filed  7-27-95;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affaire 

25  CFR  Ctiapter  1 

Meeting  of  the  Indian  Self- 
Detennination  Negotiated  Rutemaldng 
Committee 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior;  Indian  Health  Service,  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Secretary  of  the  Interior 
(DOI)  and  the  Secretary  of  Health  and 
Human  Services  (DHHS)  have 
established  an  Indian  Self- 
Determination  Negotiated  Rulemaking 
Committee  (Committee)  to  negotiate  and 
develop  a  proposed  rule  implementing 
the  Indian  Self-Determination  and 
Education  Assistance  Act  (ISDEAA),  as 
amended. 

The  Departments  have  determined 
that  the  establishment  of  this  Committee 
is  in  the  public  interest  and  will  assist 
the  agencies  in  developing  regulations 
authorized  under  section  107  of  the 
ISDEAA.  The  agenda  planned  for  the 
week  include  meetings  of  workgroups  as 
well  as  the  full  committee.  Workgroups 
will  be  finalizing  draft  regulatory 
language  and  recommending  adoption 


by  the  full  cominittee.  The  full 
committee  will  review  and  give 
approval  of  such  language  for 
pubUcation  in  the  Federal  Register,  as 
a  Notice  of  Proposed  Rulemaldng. 

DATES:  The  Committee  and  appropriate 
workgroups  will  meet  on  the  follovkring 
days  beginning  at  approximately  8:30 
am  and  ending  at  approximately  5:00 
pm  on  each  day:  Tuesday,  August  8, 
Wednesday,  August  9,  Thursday, 
August  10,  and  Friday,  August  11. 

ADDRESSES:  All  meetings  August  8  ;.: 
through  August  11, 1995,  wiU  be  held 
at  the:  Silver  Legacy,  407  N.  Virginia 
Street,  Reno,  Nevada  89501.  Tel.:  (702) 
329-4777 

(Workgroups  will  also  be  meeting  at 
the  same  location.) 

Written  statements  may  be  submitted 
to  Mr.  James  J.  Thomas,  Chief,  Division 
of  Self-Determination  Services,  Bureau 
of  hidian  Affairs.  1849  C  Street,  NW, 
MS:  4627-MIB,  Washington,  DC  20240, 
telephone  (202)  208-3708. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  J.  Thomas,  Chief,  Division  of 
Self-Determination  Services,  Bureau 
of  Indian  Affairs,  1849  C  Street  NW., 
MS:  4627-MIB.  Washington.  DC 
20240,  telephone  (202)  208-3708 
or 


Mrs.  Merry  Elrod.  Acting  Director. 
Division  of  Self-Determination,  Indian 
Health  Service,  5600  Fishers  Lane, 
Parklawn  Building,  Room  6A-05, 
Rockville,  MD  20857,  telephone  (301) 
443-1044. 

SUPPLEMENTARY  INFORMATION:  The 
location  and  dates  of  future  meetings 
will  be  published  in  the  Federal 
Register.  The  meetings  will  be  open  to 
the  public  without  advanced 
registration. 

Public  attendance  may  be  limited  to 
the  space  available.  Members  of  the 
public  may  make  statements  during  the 
meeting,  to  the  extent  time  permits  and 
file  written  statements  with  the 
Committee  for  its  consideration.  Written 
statements  should  be  submitted  to  the 
address  listed  above.  Summaries  of 
Committee  meetings  will  be  available 
for  public  inspection  and  copying  ten 
days  following  each  meeting  at  the  same 
address.  In  addition,  the  materials 
received  to  date  diuing  the  input 
sessions  are  available  for  inspection  and 
copying  at  the  same  address. 

Dated:  July  25, 1995. 
Ada  E.  Deer. 

Assistant  Secretary— Indian  Affairs. 

[PR  Doc.  95-18641  Filed  7-27-95;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Paris  801  and  802 

Premerger  Notification;  Reporting  and 
Waiting  Period  Requirements 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  This  notice  proposes 
amendments  to  the  premerger 
notification  rules  that  require  the  parties 
to  certain  mergers  or  acquisitions  to  file 
reports  with  the  Federal  Trade 
(Commission  and  the  Assistant  Attorney 
General  in  charge  of  the  Antitrust 
Division  of  the  Department  of  Justice 
and  to  wait  a  specified  period  of  time 
before  consummating  such  transactions. 
The  reporting  and  waiting  period 
requirements  are  intended  to  enable 
these  enforcement  agencies  to  determine 
whether  a  proposed  merger  or 
acquisition  may  violate  the  antitrust 
laws  if  consummated  and,  when 
appropriate,  to  seek  a  preliminary 
injunction  in  federal  court  to  prevent 
consummation. 

This  notice  seeks  comments  on  five 
proposed  rules  that  would  define  or 
create  exemptions  to  the  requirements 
imposed  by  the  act.  These  proposed 
rules  have  been  developed  to  clarify  the 
types  of  transactions  that  are  in  the 
ordinary  course  of  business  of  the 
parties  to  the  transaction  and  are 
exempt  under  section  7A(c)(l)  of  the 
Hart-Scott-Rodino-Act.  They  also 
provide  several  new  exemptions  under 
section  7A(d)(2)(B)  for  certain  types  of 
acquisitions  of  realty  and  caibon-based 
mineral  reserves  that  appear  unlikely  to 
violate  the  antitrust  laws.  These 
proposed  rules  are  designed  to  reduce 
the  compliance  biuden  on  the  business 
community  by  eliminating  the 
application  of  the  notification  and 
waiting  requirements  to  a  significant 
number  of  transactions  that,  in  most 
cases,  are  unlikely  to  violate  the 
antitrust  laws.  They  will  also  allow  the 
enforcement  agencies  to  focus  their 
resources  more  effectively  on  those 
transactions  that  present  the  potential 
for  competitive  harm. 
DATES:  Comments  must  be  received  on 
or  before  ^ptember  29, 1995. 
ADDRESSES:  Written  comments  should 
be  submitted  to  both  (1)  the  Secretary, 
Federal  Trade  Commission,  Room  136, 
Washington,  DC  20580,  and  (2)  the 
Assistant  Attorney  General,  Antitrust 
Division,  Department  of  Justice,  Room 
3214,  Washington,  DC  20530. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melea  R.  Epps,  Attorney,  or  John  M. 
Sipple,  Jr.,  Assistant  Director,  Premerger 
Notification  Office,  Bureau  of 


Competition,  Room  303,  Federal  Trade 
Commission,  .Washington,  DC  20580. 
Telephone:  (202)  326-3100. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Flexibility  Act 

The  proposed  amendments  to  the 
Hart-Scott-Rodino  premerger 
notification  rules  are  designed  to  reduce 
the  burden  of  reporting  on  the  public. 
The  Commission  has  determined  that 
none  of  the  proposed  rules  is  a  major 
rule,  as  that  term  is  defined  in  Executive 
Order  12291.  The  amendments  will  not 
result  in  any  of  the  following:  an  annual 
eff'ect  on  the  economy  of  $100  million 
or  more;  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  significant  a'dverse  ejects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  the  domestic 
market.  None  of  the  amendments 
expands  the  coverage  of  the  premerger 
notification  rules  iil  a  way  that  would 
affect  small  business.  Therefore, 
piusuant  to  section  605(b]  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
605(b).  as  added  by  the  Regulatory 
Flexibility  Act,  Pub.  L.  96-354 
(September  19, 1980),  the  Federal  Trade 
Commission  has  certified  that  these 
rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Section  603  of 
the  Administrative  Procedure  Act,  5 
U.S.C.  603,  requiring  a  final  regulatory 
flexibility  analysis  of  these  rules,  is 
therefore  inapplicable. 

Background 

Section  7A  of  the  Clayton  Act  ("the 
act"),  15  U.S.C.  18a,  as  added  by 
sections  201  and  202  of  the  Hart-Scott- 
Rodino  Antitrust  Improvements  Act  of 
1976,  requires  parties  to  certain 
acquisitions  of  assets  or  voting 
seciuities  to  give  advance  notice  to  the 
Federal  Trade  Commission  (hereafter 
referred  to  as  "the  Commission")  and 
the  Assistant  Attorney  General  of  the 
Antitrust  Division  of  the  Department  of 
Justice  (hereafter  referred  to  as  "the 
Assistant  Attorney  General").  The 
parties  must  then  wait  certain 
designated  periods  before  the 
consummation  of  such  acquisitions.  The 
transactions  to  which  the  advance 
notice  requirement  is  applicable  and  the 
length  of  the  waiting  period  required  are 
set  out  respectively  in  subsections  (a) 
and  (b)  of  section  7A.  This  amendment 
to  the  Clayton  Act  does  not  change  the 
standards  used  in  determining  the 


legality  of  mergers  and  acquisitions 
under  the  antitrust  laws. 

The  legislative  history  suggests 
several  purposes  underlying  the  act. 
Congress  wanted  to  ensure  that  certain 
acquisitions  were  subjected  to 
meaningful  scrutiny  under  the  antitrust 
laws  prior  to  consummation.  To  this 
end,  Congress  intended  to  eliminate  the 
"midnight  merger"  which  is  negotiated 
in  secret  and  announced  just  before,  or 
sometimes  only  after,  the  closing  takes 
place.  Congress  also  provided  an 
opportunity  for  the  Commission  or  the 
iVssistant  Attorney  General  (who  are 
sometimes  hereafter  referred  to  as  the 
"antitrust  agencies"  or  the  "enforcement 
agencies")  to  seek  a  court  order 
enjoining  the  completion  of  those 
transactions  that  either  agency 
determines  would  present  significant 
antitrust  problems.  Finally,  Congress 
sought  to  facilitate  an  effective  remedy 
when  a  challenge  by  one  of  the 
enforcement  agencies  proved  successful. 
Thus,  the  act  requires  that  the  antitrust 
agencies  received  prior  notification  of 
certain  acquisitions,  provides  tools  to 
facilitate  a  prompt,  thorough 
investigation  of  the  competitive 
implications  of  these  acquisitions,  and 
assures  the  enforcement  agencies  an 
opportunity  to  seek  a  preliminary 
injimction  before  the  parties  to  an 
acquisition  are  legally  free  to 
consummate  it.  The  problem  of 
unscrambling  the  assets  after  the 
transaction  has  taken  place  is  thereby 
reduced. 

Subsection  7A(d)(l)  of  the  act,  15 
U.S.C.  18a(d)(l).  directs  the 
Commission,  with  the  concurrence  of 
the  Assistant  Attorney  General,  in 
accordance  with  5  U.S.C.  553,  to  require 
that  the  notification  be  in  such  form  and 
contain  such  information  and 
documentary  material  as  may  be 
necessary  and  appropriate  to  determine 
whether  the  proposed  transaction  may, 
if  consxmimated,  violate  the  antitrust 
laws.  Subsection  7A(d)(2)  of  the  act,  15 
U.S.C.  18a(d)(2),  grants  the  Commission, 
with  the  concurrence  of  the  Assistant  . 
Attorney  General,  in  accordance  with  5 
U.S.C.  553,  the  authority  to  (a)  define 
the  terms  used  in  the  act,  (b)  exempt 
from  the  act's  notification  and  waiting 
period  requirements  additional  classes 
of  persons  or  transactions  which  are  not 
likely  to  violate  the  antitrust  laws,  and 
(c)  prescribe  such  other  rules  as  may  be 
necessary  and  appropriate  to  carry  out 
the  purposes  of  section  7A. 

Tne  Commission,  with  the 
concurrence  of  the  Assistant  Attorney 
General,  promulgated  implementing 
rules  ("the  rules")  and  the  Notification 
and  Report  Form  (the  "Form")  and 
issued  an  accompanying  Statement  of 


Basis  and  Purpose,  all  of  which  were 
published  in  the  Federal  Register  of 
July  31, 1978,  43  FR  33451,  and  became 
effective  on  September  5, 1978. 

The  rules  are  divided  into  three  parts 
which  appear  at  16  CFR  parts  801, 802, 
and  803.  Part  801  defines  a  number  of 
the  terms  used  in  the  act  and  rules,  and 
explains  which  acquisitions  are  subject 
to  the  reporting  and  waiting  period 
requirements.  Part  802  contains  a 
number  of  exemptions  from  these 
requirements.  Part  803  explains  the 
procedures  for  complying  with  the  act. 
The  Form,  which  is  completed  by 
persons  required  to  file  notification,  is 
an  appendix  to  part  803  of  the  rules. 

Changes  of  a  substantive  nature  have 
been  made  in  the  premerger  notification 
rules  or  Form  on  ten  occasions  since 
they  were  first  promul^ted:  44  FR 
66781  (November  21,  1979);  45  FR 
14205  (March  5, 1980);  46  FR  38710 
Ouly  29, 1981):  48  FR  34427  (July  29, 
1983):  50  FR  38742  (September  24, 
1985):  51  FR  10368  (N4arch  28, 1986);  52 
FR  7066  (March  6, 1987);  52  FR  20058 
(May  29, 1987);  54  FR  21425  (May  18, 
1989)  and  55  FR  31371  (August  2, 1990). 

The  current  set  of  proposed  changes 
to  the  rules  interprets  the  act  and 
expands  the  current  policies  of  the 
Commission's  Premerger  Notification 
Office  regarding  transactions  in  the 
ordinary  course  of  business  that  are 
exempt  from  the  notification  and 
waiting  requirements  of  the  act.  The 
proposals  also  include  several  new 
exemptions  for  acquisitions  of  certain 
types  of  real  property  assets  and  carbon- 
based  mineral  reserves.  The 
Commission,  as  part  of  its  ongoing 
review  of  the  rules,  invites  interested 
persons  to  submit  comments  on  these 
proposed  rules  and  the  Statement  of 
Basis  and  Purpose. 

Statement  of  Basis  and  Purpose  for  the 
Commission's  Proposed  Revisions  to 
the  Premerger  Notification  Rules 

Proposed  §§  802.1,  802.2,  802.3, 
802.4,  and  802.5  describe  certain  types 
of  acquisitions  that  would  be  exempt 
from  the  notification  requirements  of 
the  act.  They  would  replace  and  expand 
existing  §  802.1,  which  describes  certain 
applications  of  the  exemption  granted 
by  section  7A(c)(l)  of  the  act  for 
acquisitions  of  goods  or  realty  in  the 
ordinary  covuse  of  business.  Proposed 
revisions  lo  §  801.15  would  define  when 
the  aggregation  rules  apply  to 
acquisitions  covered  by  these  newly 
proposed  rules. 

In  1985,  the  Commission  proposed 
three  new  provisions  under  part  802. 
Previously  proposed  §802.1  would  have 
addressed  the  statutory  "ordinary 
course  of  business"  exemption; 


previously  proposed  §  802.2  would  have 
exempted  certain  acquisitions  of 
imimproved  land,  office  buildings  and 
residential  properties;  and  previously 
proposed  §  802.3  would  have  exempted 
certain  acquisitions  of  carbon-based 
mineral  reserves. 

In  response  to  the  1985  notice  of 
proposed  rulemaking,  the  Commission 
received  twenty  comments  that  focused 
wholly  or  in  part  on  the  then  proposed 
§§802.1,  802.2,  and  802.3.  The  persons 
who  commented  are  listed  in  the 
Federal  Register  of  March  6, 1987,  52 
FR  7066.  The  comments  are  available 
forpublic  inspection  in  the  Federal 
Trade  Commission's  Public  Reference 
Room,  Reference  number  223.2.1-1-E. 
andF. 

On  March  23, 1995,  the  Chairman  of 
the  Commission  and  the  Assistant 
Attorney  General  for  the  Antitrust 
Division  of  the  Department  of  Justice 
jointly  announced  eight  initiatives  for 
review  of  transactions  under  the  act. 
One  of  the  initiatives  is  a  reduction  in 
the  number  of  filings  received  pursuant 
to  the  act.  A  draft  of  several  revisions  to 
the  Hart-Scott-Rodino  rules  imder 
consideration  by  the  staff  of  the 
Commission's  Premerger  Notification 
Office  (PNO)  was  made  available  to  the 
public.  Those  revisions  would  eliminate 
the  necessity  to  file  premerger 
notification  for  certain  transactions  that 
are  not  likely  to  violate  the  antitrust 
laws.  The  draft  reflected  careful 
consideration  by  the  staff  of  the 
comments  received  in  response  to  the 
1985  proposals,  the  experience  of  the 
PNO  during  the  intervening  years  in  its 
determinations  of  the  reportability  of  a 
large  number  of  transactions  not 
specifically  exempted  by  the  act  or  the 
rules  an  the  experience  of  the 
enforcement  agencies  in  conducting 
their  antitrust  review  of  premerger 
filings. 

Included  in  the  March  23  draft  was  a 
series  of  questions  to  be  considered  in 
determining  whether  the  revisions 
under  consideration  by  the  PNO 
effectively  exempted  transactions  that 
were  unlikely  to  violate  the  antitrust 
laws  and  facilitated  uncomplicated 
application  of  the  rules.  In  response  to 
an  invitation  for  comment,  the  staff  of 
the  Commission  received  extensive 
input  from  the  private  antitrust  bar  and 
worked  closely  with  the  Department  of 
Justice  to  address  the  questions  raised  in 
the  draft.  As  a  result,  the  draft  revisions 
were  reformulated  significantly  to 
enhance  their  effectiveness  in 
exempting  classes  of  transactions  that 
are  unlikely  to  create  competitive 
problems,  while  ensuring  that  the 
enforcement  agencies  continue  to 
receive  notification  of  classes  of 


acquisitions  that  are  more  likely  to 
present  potential  antitrust  concerns.  The 
Conunission  now  formally  proposes  the 
following  amendments  to  the  premerger 
notification  rules. 

Criteria  for  the  Rules.  Section  7A(c)(l) 
of  the  act  exempts  "acquisitions  of 
goods  or  realty  transferred  in  the 
ordinary  course  of  business."  Existing 
§  802.1(a)  interprets  this  statutory 
language  to  apply  the  exemption  ta 
acquisitions  of  voting  securities  of 
entities  holding  only  realty.  Existing 
§  802.1(b)  denies  the  exemption  to  Uie 
sale  of  goods  or  real  property  if  they 
constitute  "all  or  substantially  all  of  the 
assets  of  that  entity  or  an  operating 
division  thereof'  unless  the  entity 
qualifies  for  the  exemption  under 
existing  §  802.1(a)  because  its  assets 
consist  solely  of  real  property  and  assets 
incidental  to  the  ownership  of  real 
property. 

The  reportability  of  transfers  in  the 
ordinary  course  of  business  has  long 
been  a  frequent  source  of  questions  from 
the  public.  Proposed  §  802.1  represents 
interpretations  of  section  7A(c)(l)  made 
by  the  PNO  over  the  years,  and  it  also 
broadens  these  interpretations  to 
exempt  additional  classes  of 
acquisitions  that  are  imlikely  to  violate 
the  antitrust  laws. 

Proposed  §  802.1(a)  preserves  the 
concept  of  existing  §  802.1(b)  and  makes 
the  exemption  unavailable  for 
acquisitions  of  all  or  substantially  all  of 
the  assets  of  an  operating  unit. 
Operating  unit  is  defined  as  assets 
operated  by  the  acquired  person  as  a 
business  undertaking  in  a  particular 
area  or  for  particular  products  or 
services.  The  sale  of  all  or  substantially 
all  of  the  assets  of  a  business  is 
generally  equivalent  to  the  sale  of  a 
business  enterprise.  Although  it  is 
possible  that  the  effects  of  selling 
capacity  might  be  to  enhance 
competition,  it  can  also  diminish 
competition,  and  each  acquisition  must 
be  judged  individually.  The  current  and 
proposed  rules  therefore  require 
generally  that  acquisitions  that  transfer 
the  equivalent  of  a  business  remain 
subject  to  the  prior  notification 
obHgations  of  the  act. 

Proposed  §  802.1  also  defines 
categories  of  acquisitions  of  goods  that 
are  deemed  to  be  in  the  ordinary  course 
of  business  and  are  therefore  exempt 
from  the  notification  requirements. 
Individual  review  of  such  transactions 
is  typically  unnecessary  because  selling 
goods  is  the  essence  of  manufacturing, 
wholesaling,  and  retailing  businesses. 
Sales  in  the  ordinary  course  of  business 
should  not  in  any  way  diminish  the 
capacity  of  the  selling  firm  to  compete. 
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Proposed  §  802.1  provides  that  certain 
acquisitions  of  used  durable  goods 
qualify  for  exemption  from  the  reporting 
requirements  as  transfers  of  goods  in  the 
ordinary  course  of  business.  These 
exempdons  for  specific  types  of 
acquisitions  of  used  durable  goods 
acknowledge  that  certain  transfers  of 
productive  assets  are  made  in  the 
ordinary  course  to  increase  or  upgrade 
capacity  and  to  improve  efficiencies. 
However,  the  ordinary  course  of 
business  exemption  generally  will  not 
reach  other  acquisitions  involving 
productive  ca{>acity.  The  Commission 
invites  comment  regarding  other  types 
of  transfers  of  productive  assets, 
especially  those  not  involving  operating 
imits,  that  may  quaUfy  for  the  ordinary 
course  of  business  exemption. 

Proposed  §  802.2  (concerning  real 
property  assets)  and  proposed  §  802.3 
(concerning  carbon-based  mineral 
reserves  and  rights)  are  based,  for  the 
most  part,  on  the  Commission's 
authority  in  section  7A(d)(2)(B)  of  the 
act  to  exempt  transactions  that  are 
imlikely  to  violate  the  antitrust  laws. 
These  proposals  provide  exemptions  for 
certain  acquisitions  of  assets  that  are 
usually  abundant  and  are  used  in 
markets  that  are  unconcentrated.  These 
two  factors  make  it  imlikely  that  a 
transfer  of  these  types  of  assets  will 
have  anticompetitive  effects.  It  is  thus 
not  necessary  to  examine  each 
individual  transaction  to  determine  if  it 
will  violate  the  antitrust  laws. 

To  accommodate  parties  who  choose 
to  structure  their  transactions  as 
acquisitions  of  voting  securities  rather 
than  as  acquisitions  of  the  underlying 
assets,  proposed  §  802.4  exempts 
acquisitions  of  voting  securities  of 
issuers  whose  assets  consist  solely  of 
the  assets  exempted  by  proposed 
§§802.2  and  802.3. 

Proposed  §  802.5  exempts 
acquisitions  by  certain  investors  of 
rental  real  property,  the  acquisition  of 
which  is  not  already  exempted  by 
§  802.2.  Proposed  §  802.5  is  based  on  the 
use  to  which  those  buyers  put  the 
acquired  assets.  It  would  exempt 
institutional  investors  (as  defined  in 
§  802.64)  and  persons  whose  sole 
business  is  the  acquisition  or 
management  of  investment  rental 
property  from  the  requirements  of  the 
act  when  they  are  acquiring  investment 
rental  property  assets.  The  Commission 
believes  that,  so  long  as  the  assets 
remain  as  investment  rental  property 
assets,  the  acquisition  of  these  assets  is 
imlikely  to  violate  the  antitrust  laws. 

Proposed  §§  802.1,  802.2,  802.3,  802.4 
and  802.5  are  based  on  the 
Commission's  authority  in  section 
7A(d)(2)(A)  of  die  act  to  "define  die 


terms  used  in  (section  7A)"  (with  the 
concurrence  of  the  Assistant  Attorney 
General)  and  sections  7A(d)(2)  (B)  and 
(C)  to  "exempt  •  *  *  transactions 
which  are  not  Ukely  to  violate  the 
antitrust  laws"  and  to  "prescribe  such 
other  rules  as  may  be  necessary  and 
appropriate  to  carry  out  the  purposes  of 
(section  7A1."  However,  the 
Commission  reserves  the  right  to 
investigate  certain  transactions 
exempted  from  the  reporting 
requirements  by  the  proposed  rules  if 
these  transactions  are  characterized  by 
footers  that  increase  the  likelihood  that 
the  consiunmation  of  the  transactions 
may  violate  the  antitrust  laws. 

The  Commission  is  aware  that  even 
with  the  significant  coverage  of  the 
proposed  rules,  the  exempt  status  of 
many  transactions  will  remain 
unaddressed.  These  proposed  rules  do 
not  interpret  or  apply  to  the  entire 
statutory  exemption  created  by  section 
7A(c)(l);  there  remain  categories  of 
transactions  involving  goods  and  realty 
that  are  not  expressly  treated  under  the 
proposed  rules.  For  example,  certain 
acquisitions  of  credit  card  receivables 
and  certain  acquisitions  of  assets  subject 
to  a  lease  financing  arrangement  may 
qualify  for  exemption  as  transfers  in  the 
ordinary  course  of  business.  Persons 
who  desire  advice  on  the  exempt  status 
of  any  transfer  of  goods,  realty  or  other 
assets  may  contact  the  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303,  Federal  Trade 
Commission,  Washington.  DC  20580,  or 
phone  (202) 326-3100. 

/.  Proposed  Section  802.1:  Acquisition  of 
Goods  in  the  Ordinary  Course  of 
Business 

Section  7A(c)(l)  of  the  act  exempts 
"acquisitions  of  goods  or  realty 
transferred  in  the  ordinary  course  of 
business."  Proposed  §  802.1  defines 
some  acquisitions  of  assets  that  are  in 
the  ordinary  course  of  business  and 
other  acquisitions  that  are  not.  This 
proposed  section  only  covers  transfers 
of  goods.  Transfers  of  realty  are  covered 
in  proposed  §  802.2. 

Proposed  §  802.1  defines  four 
categories  of  acquisitions  of  goods: 
acquisitions  of  an  operating  unit, 
acquisitions  of  new  goods,  acquisitions 
of  current  supplies,  and  acquisitions  of 
used  durable  goods.  The  proposed 
section  states  whether  and  under  what 
circumstances  each  type  of  acquisition 
is  exempt.  These  four  categories  of  asset 
acquisitions  are  not  comprehensive.  As 
noted  above,  some  asset  acquisitions 
may  not  fit  neatly  into  any  of  these 
defined  categories. 

Proposed  §  802.1  has  four  paragraphs: 
Paragraph  (a)  denies  the  ordinary  course 


of  business  exemption  to  any  transfer  of 
goods  that  is  equivalent  to  the  sale  of  a 
business.  The  next  three  paragraphs 
define  acquisitions  of  goods  that  may  be 
exempt.  Paragraph  (b)  exempts  the 
acquisition  of  new  goods,  and  paragraph 
(c)  exempts  the  acquisition  of  current 
supplies.  Paragraph  (d)  defines  certain 
transfers  of  used  durable  goods  that  are 
within  the  ordinary  course  of  business. 
These  include  the  following: 
acquisitions  by  or  fi«m  bona  fide 
dealers  and  resellers;  transfers  by  an 
acquired  person  that  has  replaced  the 
productive  capacity  of  the  assets  being 
sold;  and  transfers  by  an  acquired 
person  that  has  outsourced  an  auxiliary 
function  that  was  provided  by  the  goods 
being  sold. 

In  determining  whether  a  given 
acquisition  of  goods  is  in  the  ordinary 
course  of  business  and  is  therefore 
exempt  under  a  provision  of  §  802.1, 
one  should  first  determine  if  the  goods 
constitute  an  operating  unit.  If  the  goods 
being  sold  make  up  an  operating  unit  of 
the  seller,  the  inquiry  ends  there,  and 
the  transaction  is  not  exempt.  If  the 
goods  do  not  constitute  an  operating 
unit,  then  they  should  be  classified  as 
either  new  goods,  current  supplies  or 
used  durable  goods,  and  the  appropriate 
provisions  under  §  802.1  should  be 
applied. 

'The  organization  of  §  802.1  is 
intended  to  make  it  easier  to  identify    . 
routine  acquisitions  that  meet  the 
criteria  of  section  7A(c)(l)  for  an 
exemption  as  an  acquisition  of  goods 
transferred  in  the  onlinary  course  of 
business.  Sales  of  new  goods  and 
purchases  of  current  supplies  are 
frequent.  The  objective  of  the  businesses 
covered  by  paragraphs  (b)  and  (c)  is  to 
buy  and  sell  sudi  goods  and  supplies; 
thus  such  transactions  meet  the 
common  meaning  of  transfers  in  the 
ordinary  course  of  business.  Exempting 
these  transactions  facilitates 
acquisitions  of  new  goods  that  normally 
expand  the  supply  of  products  or 
expand  productive  capacity  and 
therefore  do  not  tend  to  lessen 
competition.  In  contrast,  acquisitions  of 
entire  businesses  have  greater  potential 
to  concentrate  productive  capacity  and 
thereby  may  diminish  competition. 

A.  Operating  Units.  Proposed 
§  802.1(a)  excludes  the  acquisition  of  all 
or  substantially  all  of  the  assets  of  an 
"operating  unit"  from  the  ordinary 
course  of  business  exemption.  An 
"operating  unit"  can  be  thought  of  as  a 
collection  of  assets  that  has  been 
operated  as  a  business  undertaking.  The 
assets  of  an  operating  unit  can  include 
realty,  current  supplies  and  durable 
goods.  Common  examples  of  operating 
units  include,  but  are  not  limited  to. 


regional  divisions  or  company  branches, 
international  operations,  a  financial 
group,  transportation  o{>erations,  a 
factory  or  an  oil  processing  facility. 
Factors  important  in  determining 
whether  a  group  of  asset  constitutes  an 
operating  unit  include  the  extent  to 
which  the  assets  being  sold  are  devoted 
to  producing  a  certain  product,  or  the 
extent  to  which  such  assets  serve  one  or 
more  specific  geographic  markets. 

The  profK)sai  uses  the  term  "operating 
unit"  rather  than  the  term  "operating 
division"  used  in  existing  §802. 1(b). 
The  latter  term  has  created  some 
uncertainty  because  some  business 
entities  use  the  term  "division"  in  a 
manner  that  may  not  be  consistent  with 
this  rule.  For  example,  a  business  might 
use  the  term  "division"  to  designate  an 
unincorporated  administrative  segment 
of  its  enterprise,  such  as  the  "East  Coast 
Division"  or  "Tri-State  Division."  Such 
usage  is  designed  to  serve  the  needs  of 
the  business.  The  term  "operating  unit" 
has  been  proposed  in  order  to  m^e 
clear  that  the  application  of  the  rule  is 
not  dependent  on  the  terminology  used 
by  a  business. 

The  term  "operating  unit"  is  defined 
in  the  rule  as  "assets  that  are  operated 
by  the  acquired  person  as  a  business 
undertaking  in  a  particular  geogiaphic 
area  or  for  particular  products  and 
services,  even  though  those  assets  may 
not  be  organized  as  a  separate  legal 
entity."  Example  1  to  §802.1  illustrates 
a  combination  of  assets  that  is 
considered  to  be  an  operating  unit,  the 
acquisition  of  which  would  be  excluded 
from  the  ordinary  course  of  business 
exemption.  As  further  guidance  in 
determining  when  a  collection  of  assets 
constitutes  an  operating  unit,  the 
following  factors  are  relevant:  (1) 
Whether  the  seller  is  terminating  a 
business  function  as  a  result  of  the  sale, 
such  as  ceasing  to  sell  in  a  geographic 
region  or  manufacture  products  for  a 
particular  business  segment;  (2)  whether 
the  industry  perceives  the  assets  as  a 
separate  unit;  and  (3)  whether  the  sale 
of  assets  includes  durable  goods  and  the 
current  supplies  that  are  used  in  the 
operation  of  those  durable  goods. 

The  sale  of  an  operating  unit  is  one 
kind  of  transfer  that  the  premerger 
notification  program  was  intended  to 
review  and  thus  is  not  exempt  under  the 
ordinary  course  of  business  exemption. 
During  review,  the  antitrust  agencies 
consider  whether,  and  to  what  extent, 
concentration  of  productive  capacity 
may  be  increased  by  the  sale  of  a 
business  and  whether  competition  will 
be  adversely  affected  by  the  acquisition 
of  a  business. 

B.  New  Goods.  Proposed  §  802.1(b) 
describes  the  type  of  acquisitions  of 
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goods  that  are  most  commonly  referred 
to  as  acqmsitions  "in  the  ordinary 
course  of  business."  This  paragraph 
exempts  acquisitions  of  new  goods  that 
were  produced  by  the  seller  for  the 
purpose  of  sale  or  that  were  held  by  the 
seller  solely  for  the  purpose  of  resale. 

Paragraph  (b)  of  proposed  §  802.1 
focuses  on  the  purpose  for  which  the 
seller  holds  the  new  goods  to  determine 
if  the  transaction  is  in  the  ordinary 
course  of  business  and  is  therefore 
exempt.  The  sales  of  new  goods  which 
the  paragraph  exempts  are  routine  sales 
of  inventory  by  manufacturers, 
wholesalers  or  retailers  conducted  in 
the  ordinary  course  of  business.  As  a 
general  matter,  there  is  no  difficulty 
identifying  the  goods  in  the  two 
circumstances  in  which  this  exemption 
applies.  Goods  that  are  "produced" 
mean  goods  not  used  by  the  seller  to 
which  he  has  added  value  through 
processing  or  manufacture  and  may 
include  refurbished  goods.  "New  goods 
held  at  all  times  by  the  acquired  person 
solely  for  resale"  means  inventory  held 
for  sale  that  is  not  to  be  used  by  the 
seller  or  others  prior  to  sale.  When  the 
seller  uses  goods  that  are  held  for  sale, 
the  exemption  does  not  apply.  The 
paragraph  is  specifically  worded  to 
deny  this  exemption  to  any  sale  of 
goods  that  were  purchased  for  use,  even 
if  the  goods  are  subsequently  sold 
without  being  used. 

The  exemption  set  forth  in  paragraph 
(b)  does  not  apply  to  any  acquisition  of 
new  goods  which  are  sold  as  part  of  a 
transaction  that  includes  all  or 
substantially  all  of  the  assets  of  an 
operating  unit.  This  limitation  on  the 
exemption  of  new  goods  would  apply 
even  if  all  the  assets  transferred  were 
new  goods  held  solely  for  the  purpose 
of  resale.  For  example,  if  a  marine 
supply  wholesaler,  which  owned  only 
an  extensive  inventory  of  hundreds  of 
items  from  different  manufacturers,  sells 
its  entire  inventory  to  one  person,  the 
acquisition  would  not  be  exempt  even 
though  the  sale  is  composed  entirely  of 
new  goods.  The  sale  of  all  of  its 
inventory  would  be  considered  the  sale 
of  all  or  substantially  all  of  its  business 
since  the  primary  assets  of  such  a 
wholesaling  business  are  inventory. 

C.  Current  Supplies.  Proposed 
§  802.1(c)  described  another  category  of 
asset  acquisitions — the  acquisition  of 
"current  supplies" — that  qualify  for  the 
ordinary  course  exemption.  "Current 
supplies"  is  a  new  term  to  the  rules  and 
is  described  in  subparagraphs  (1),  (2) 
and  (3).  Current  supplies  include  goods 
bought  for  resale,  raw  materials, 
components,  maintenance  supplies  and 
the  like.  Current  supplies  are  purchased 
frequently  and  are  either  consumed  in 


the  daily  conduct  of  business  or 
incorporated  into  a  final  product.  The 
proposal  states  that  current  supplies  do 
not  include  used  durable  goods,  which 
are  discussed  in  proposed  §  802.1(d). 

The  acquisition  of  current  suppUes  is 
unlikely  to  create  or  extinguish  a 
competitive  entity  and  is  therefore 
exempt  unless  acquired  as  part  of  an 
acquisition  of  an  operating  unit.  Parties 
are  permitted  to  claim  the  exemption 
even  if  the  goods  purchased  are  not  new 
(so  long  as  they  are  not  used  durable 
goods),  so  long  as  the  acquired  goods  are 
to  be  held  for  resale,  are  to  be  consumed 
by  the  buyer,  or  are  otherwise 
incorporated  in  the  acquiring  person's 
final  product. 

In  applying  paragraph  (c),  the  focus  is 
on  the  business  of  the  acquiring  person 
to  determine  if  the  exemption  is 
available. 

D.  Used  Durable  Goods.  Proposed 
§  802.1(d)  provides  that  certain 
acquisitions  of  used  durable  goods 
qualify  for  the  ordinary  course  of 
business  exemption.  The  Commission 
recognizes  that  sales  of  used  durable 
goods  often  meet  a  common  sense 
definition  of  transfers  of  goods  in  the 
ordinary  course  of  business  and  that  not 
all  used  durable  goods  acquisitions  have 
competitive  significance.  Sales  of  such 
used  durable  goods  may  be  routine  and 
considered  by  parties  to  be  in  the 
ordinary  course  of  their  businesses. 

Sales  of  used  durable  goods  may  also 
facilitate  the  purchase  of  a  new 
generation  of  equipment  that  will 
increase  the  productive  capacity  of  a 
business.  Therefore,  paragraph  (d) 
represents  an  attempt  to  identify  certain 
categories  of  transfers  of  used  durable 
goods  that  meet  a  common  sense 
definition  of  "ordinary  course"  and 
appear  unlikely  to  violate  the  antitrust 
laws:  When  goods  are  being  acquired  by 
or  from  persons  holding  the  goods 
solely  for  resale;  when  the  acquired 
person  is  replacing  or  upgrading  the 
productive  capacity  provided  by  the 
goods  being  sold;  and  when  the 
acquired  person  is  outsourcing  the 
auxiliary  support  functions  performed 
by  the  goods  being  sold.  Sales  of  used 
durable  goods  that  diminish  a 
company's  productive  capacity  or  sales 
of  productive  assets  that  result  in  a 
company's  exit  from  a  given  product  or 
geographic  market  are  not  included  in 
the  ordinary  course  of  business 
exemption. 

Proposed  §  802.1(d)  defines  an 
acquisition  of  used  durable  goods  as  a 
transaction  that  is  in  the  ordinary  course 
of  business  if  it  meets  specific  criteria. 
The  term  "used  durable  good"  is  new  to 
the  rules  currently  in  force.  It  is  defined 
in  proposed  §  802.1(d)  as  a  used  good 
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which  was  "designed  to  be  used 
repeatedly  and  has  a  useful  life  greater 
than  one  year." 

An  acquisition  of  used  durable  goods 
is  exempt  as  within  the  ordinary  course 
of  business  if  two  requirements  are 
satisfied.  The  first  requirement  is  that 
they  must  not  be  acquired  as  part  of  a 
transfer  of  an  operating  unit,  defined  in 
paragraph  (a)  as  "assets  that  are 
operated  by  the  acquired  person  as  a 
business  undertaking  in  a  particular 
geographic  area  or  for  particular 
products  or  services."  This  restriction 
prevents  a  company  from  using 
§  802.1(d)  to  transfer  assets  that  result  in 
the  company's  exit  from  a  particular 
product  line  or  regional  market  without 
first  observing  the  reporting 
requirements. 

The  second  requirement  for 
exempting  an  acquisition  of  a  used 
durable  good  is  that  any  one  of  four 
criteria  set  forth  in  the  proposed  rule 
must  be  satisfied.  The  first  criterion, 
that  the  acquiring  person  must  hold  the 
goods  at  all  times  solely  for  resale,  and 
the  second,  that  the  acquired  person 
must  have  held  the  goods  at  all  times 
solely  for  resale,  represent  an  exemption 
for  dealers  whose  business  is  to 
purchase  and  sell  used  goods.  The 
proposed  exemption  is  imavailable  if 
the  person  making  the  acquisition  is  in 
reality  an  intermediary  for  either  the 
seller  or  another  person  who  intends  to 
use  the  goods  (see  Example  5  to  §  802.1). 
This  limitation  attempts  to  forestall 
abuse  of  the  dealer  exemption  by 
requiring  notification  in  circumstances 
where  there  is  any  possibility  that  the 
dealer  might  be  acting  as  a  broker  or  an 
agent  for  an  acquiring  person  or  a  third 
party.  After  considerable  assessment  of 
the  necessity  and  applicability  of  this 
exemption,  the  Commission  believes 
that  the  exemption  should  be  included 
to  allow  dealers  to  make  transfers 
within  the  ordinary  course  of  their 
business  without  having  to  observe  the 
reporting  and  waiting  requirements. 
However,  the  Commission  will  closely 
monitor  such  transactions  to  ens\ire  that 
the  exemption  is  not  being  used  as  a 
ploy  to  circumvent  the  notification 
requirements  of  the  act. 

The  third  criterion  recognizes  that  it 
is  in  the  ordinary  course  of  business  for 
a  company  to  replace  or  upgrade 
productive  capacity  and  to  sell  the 
capacity  it  is  replacing.  Thus,  an 
exemption  is  permitted  for  the  sale  of 
used  durable  goods  if  the  productive 
capacity  of  these  goods  is  replaced 
substantially  or  upgraded.  Such 
replacements  may  result  in  an  increase 
in  the  acquired  person's  productive 
capacity  or  manufacturing  efficiencies. 
The  proposed  rule  allows  replacement 


of  the  used  durable  goods  by  acquisition 
or  by  lease.  No  minimiun  lease  term  is 
specified,  however,  in  order  for  a 
transfer  of  the  goods  being  replaced  to 
be  in  the  ordinary  course  of  business, 
the  replacement  goods  must  be  leased 
for  a  period  that  is  substantially  long 
enough  to  maintain  or  increase  the 
company's  current  productive  capacity. 
Such  a  period  is  industry  specific  and 
must  be  determined  in  good  faith  by  the 
acquired  person.  Because  this  proposed 
provision  requires  that  the  productive 
capacity  must  be  replaced  substantially, 
the  exemption  is  lost  if  the  replacement 
goods  result  in  more  than  a  de  minimis 
decease  in  the  acquired  person's 
capacity  or  an  exit  firom  a  line  of 
business  or  specific  product  or 
geographic  market  in  which  the 
acquired  person  currently  operates. 

The  fourth  criterion  permits  an 
exemption  forsales  of  used  durable 
goods  if  the  acquired  pers(Hi  is  replacing 
an  auxiliary  support  fiinction  that  had 
been  performed  internally  using  the 
goods  being  sold  by  contracting  with  the 
purchaser  or  a  third  party  to  perform 
substantially  similar  functions.  This 
provision  essentially  provides  an 
exemption  for  the  transfer  of  goods  by 
persons  that  have  elected  to  outsource 
certain  of  their  auxiliary  support 
functions.  For  example,  a  company  may 
decide  that  it  would  be  more  cost 
effective  to  have  a  third  party  provide 
its  data  processing  needs.  To 
accomplish  this  dbjective,  the  company 
may  enter  into  a  contract  with  a  third 
party  for  these  services  and  sell  all  of 
the  equipment  it  used  internally  to 
provide  this  function.  Such  transfers 
appear  unlikely  to  pose  any  competitive 
concerns. 

Auxiliary  support  functions  include 
management,  accounting,  data 
processing,  legal  services,  research  and 
development,  testing  and  warehousing. 
Although  companies  will  sometimes 
outsource  the  manufacturing  of  some 
products  they  market,  the  sale  of  used 
durable  goods  that  were  used  to  produce 
those  products  does  not  qualify  for 
exemption  under  this  provision. 
Manufacturing,  including  the 
manufacturing  of  inputs  for  other 
products  produced  by  the  acquired 
person,  is  not  an  auxiliary  function. 
The  exemption  for  the  transfer  of 
goods  in  connection  with  the 
outsourcing  of  auxiliary  functions  may 
include  the  sale  of  goods,  such  as 
machinery,  that  may  constitute  a 
discrete  business  imit.  However,  such  a 
transfer  does  not  constitute  the 
acquisition  of  an  operating  imit  unless 
the  goods  being  sold  are  also  used  to 
derive  revenues  by  providing  services  to 
entities  not  included  within  the 


acquired  person.  A  company  division 
that  only  provides  auxiliary  support 
services  to  the  company's  operating 
units  is  not  itself  an  operating  unit.  A 
company  unit  that  provides  auxiliary 
services  supports  or  benefits  the 
company's  operating  units.  For 
example,  in  a  company  containing  a 
unit  that  only  provides  the  company's 
internal  data  processing  needs,  that  unit 
would  be  deemed  to  provide  auxiliary 
support  functions.  However,  if  that  unit 
derived  revenues  from  providing  data 
processing  services  to  third  parties,  then 
the  unit  would  be  considered  to  be  an 
operating  unit.  The  distinction  between 
an  operating  unit  and  a  imit  providing 
auxiliary  support  functions  is,  to  some 
extent,  industry  specific. 

The  replacement  and  outsourcing 
exemptions  both  require  that  before  the 
exemptions  apply.-the  acquired  person 
has  already  taken  definitive  steps  to 
replace  the  goods  being  sold  or  obtain 
the  auxiliary  support  functions  that  the 
goods  being  sold  formerly  provided.  In 
addition,  these  steps  must  nave  been 
taken  in  good  faith;  this  requirement 
prevents  sham  contracts  that  the 
acquired  person  cancels  after 
transferring  the  productive  capacity 
without  observing  the  notification 
requirements  and  without  replacing  the 
capacity. 

n.  Proposed  Section  802.2:  Certain 
Acquisitions  of  Real  Property  Assets 

Proposed  §802.2  identifies  six 
categories  of  real  property  acquisitions 
that  would  be  exempt  from  the  reporting 
requirements  of  the  act.  It  would  exempt 
certain  acquisitions  of  new  facilities, 
unproductive  real  property,  office  and 
residential  property,  hotels  and  motels, 
agricultural  property,  and  rental  retail 
space  and  warehouses. 

Some  of  these  proposed  provisions 
would  create  entirely  new  exemptions, 
and  they  result  in  part  from  an  extensive 
review  by  the  enforcement  agencies  of 
categories  of  real  property  acquisitions 
that  appear  "not  likely  to  violate  the 
antitrust  laws."  Certain  of  the  categories 
expand  the  exemption  provided  in 
current  section  7A(c)(l)  for  acquisitions 
of  realty  in  the  ordinary  course  of 
business.  For  the  most  part,  the  types  of 
real  property  assets  that  are  included 
within  this  exemption  are  abundant, 
and  their  holdings  are  widely  dispersed. 
Transfers  of  these  categories  of  real 
property  are  generally  small  relative  to 
the  total  amount  of  holdings,  and  entry 
into  regional  and  local  markets  for  these 
types  of  real  property  assets  is  usually 
easy. 

TTie  exemptions  for  new  facilities, 
unproductive  real  property,  office  and 
residential  property,  hotels  and  motels. 


,  agricultiual  property,  rental  retail  space 
and  warehouses  state  that  any  non- 
exempt  assets  that  are  being  transferred 
as  part  of  an  acquisition  of  the  exempt 
assets  are  separately  subject  to  the 
requirements  of  the  act  and  the  rules. 
This  approach  to  non-exempt  portions 
of  acquisitions  is  also  used  in  §  802.3. 

A.  New  Facilities.  Proposed  §  802.2(a) 
exempts  the  acquisition  of  new 
facilities,  which  may  include  real  estate, 
equipment  and  assets  incidental  to  the 
ownership  of  the  new  facility.  The  term 
"new  facility"  is  new  to  the  rules,  and 
reflects  the  position  of  the  PNO  that 
transfers  of  "turnkey"  facilities,  i.e., 
new  facilities  capable  of  commencing 
operations  immediately,  are  acquisitions 
of  realty  in  the  ordinary  course  of 
business  and  thus  are  exempt  under 
7A(c)(l).  Although  the  provision  is 
intended  primarily  to  exempt  turnkey 
facilities,  it  does  not  require  that  the 
facility  be  ready  for  immediate 
occupancy.  The  facility  may  need 
additional  construction  or  outfitting  at 
the  time  it  is  purchased  and  still  qualify 
for  the  exemption. 

The  exemption  applies  only  to  new 
facilities  that  have  not  produced 
income.  It  also  applies  only  if  the 
acquired  person  has  held  the  facility  at 
all  times  solely  for  sale.  The  language  of 
the  exemption  allows  holders  of  the 
pew  facilities  to  be  either  builders  of  the 
facility  ("constructed  by  the  acquired 
person  for  sale")  or  other  persons,  such 
as  a  creditor,  who  take  possession  of  a 
new  facility  with  the  intention  of  selling 
it  ("held  at  all  times  by  the  acquired 
person  solely  for  resale").  These 
limitations  prevent  the  sale  by  an 
acquired  pereon  of  capacity  constructed 
for  the  acquired  person's  use,  as 
Example  1  to  §  802.2  illustrates. 

Proposed  §  802.2(a)  requires  separate 
valuation  of  non-exempt  assets  being 
purdiased  in  an  acquisition  of  a  new 
facility.  If  the  value  of  the  non-exempt 
assets  exceed  $15  million,  and  no  other 
exemptions  apply,  then  the  purchase  of 
these  assets  are  subject  to  the 
notification  requirements. 

B.  Unproductive  property.  Proposed 
§  802.2(b)  exempts  certain  acquisitions 
of  unproductive  real  property.  The 
primary  purpose  of  this  exemption  is  to 
eliminate  filing  requirements  for 
acquisitions  of  properties  that  have  not 
generated  a  significant  amoimt  of 
income  during  a  certain  period  of  time. 
The  exemption  incorporates  the 
concepts  of  undeveloped,  non-income 
producing  property,  the  acquisition  of 
which  is  in  the  ordinary  course  of 
business,  and  abandoned  property, 
which  is  no  longer  used  to  generate 
revenues. 


Unproductive  real  property  is  real 
property  that  has  not  produced  revenues 
of  $5  million  diuing  the  36  months 
preceding  the  transaction  and  includes 
raw  land,  structures  or  other 
improvements  and  natural  resources. 
Structures  and  improvements  are 
additions  to  the  real  property  that  add 
value  and  include,  for  example, 
buildings,  parking  lots,  recreational 
facilities  [e.g.,  golf  courses),  orchards 
and  vineyards.  Natural  resources  refers 
to  any  assets  growing  or  appearing 
naturally  on  the  land,  such  as  timber 
and  mineral  deposits.  Proposed 
§  802.2(b)  excludes  from  the  exemption 
acquisitions  of  manufacturing  and  non- 
manufacturing  facilities  that  have  not 
yet  begun  operations  (turnkey 
facilities) — these  are  addressed  in 
§  802.2(a)— as  well  as  facilities  that 
began  operations  within  twelve  months 
before  the  acquisition.  Production 
machinery  and  equipment  are  not 
included  in  the  definition  of  structures 
and  improvements. 

The  revenue  test  will  exempt  most 
wilderness  and  rural  land  that  is  not 
used  commercially  and  urban  land  that 
is  vacant  or  contains  structures  that 
have  generated  a  minimal  amount  of 
income  during  the  most  recent  three- 
year  period. 

C.  Office  and  residential  property. 
Proposed  §  802.2(c)  exempts 
acquisitions  of  office  and  residential 
property.  The  definition  of  office  or 
residential  property  has  two 
components:  (1)  Real  property,  the 
acquisition  of  which  is  not  exempt 
under  any  other  provision  of  the  act; 
and  (2)  real  property  used  primarily  for 
office  or  residential  purposes.  Although 
the  proposed  rule  does  not  specify  the 
meaning  of  "primarily,"  it  is 
contemplated  that  at  least  75  percent  of 
the  space  in  the  qualifying  property, 
excluding  common  areas  and  parking 
facilities,  is  used  for  office  or  residential 
purposes.  Under  this  definition,  the 
total  space  being  measured  should 
consist  of  non-exempt  property. 
Therefore,  in  determining  whether  a 
building  is  being  used  primarily  for 
office  or  residential  purposes,  any 
portion  of  the  building  consisting  of 
rental  retail  space,  the  acquisition  of 
which  is  exempt  under  §  802.2(f), 
should  be  excluded  fi"om  the 
determination.  This  proposal  represents 
a  broader  exemption  than  the  current 
PNO  policy,  which  exempts  office  and 
residential  property  only  if  the  value  of 
the  retail  space  being  acquired  in  the 
same  Standards  Metropolitan  Statistical 
Area  does  not  exceed  $15  million. 

If  the  acquisition  includes  assets  other 
than  office  or  residential  property,  the 
acquisition  of  those  assets  is  separately 


subject  to  the  notification  requirements. 
For  example,  if  the  acquiring  person  is 
also  purchasing  a  factory  for  $20 
million,  the  acquisition  of  the  factory  is 
sei>arately  subject  to  the  reporting 
requirements.  The  proposed  rule  also 
specifies  that  if  the  purchaser  is 
acquiring  a  business  that  is  conducted 
on  the  office  or  residential  property,  the 
acquisition  of  the  business,  including 
the  space  in  which  the  business  is 
conducted,  is  subject  to  the  notification 
requirements  of  the  act.  If  the  value  of 
the  business  and  the  space  in  which  the 
business  is  conducted  exceeds  $15 
million,  the  acquisition  is  reportable. 

The  inclusion  of  "assets  incidental  to 
the  ownership  of  office  and  residential 
property"  is  derived  from  the  language 
of  existing  §802.1.  Although  incidental 
assets  may  have  value  apart  from  the 
real  property,  they  are  often  necessary 
for  the  continued  and  uninterrupted  use 
of  the  property.  Therefore,  incidental 
assets  are  included  in  the  description  in 
proposed  §  802.2(c)  of  office  and 
residential  property  and  are  exempt 
assets. 

D.  Hotels  and  motels.  Proposed 

§  802.2(d)  exempts  from  the  reporting 
requirements  acquisitions  of  hotels  and 
motels,  except  when  these  assets  are  to 
be  acquired  in  connection  with  the 
acquisition  of  a  ski  resort  or  a  casino  or 
other  gaming  facility.  The  proposed 
exemption  is  based  on  the 
Commission's  observation  that 
acquisitions  of  hotels  and  motels,  excepf 
for  those  excluded  from  the  exemption, 
are  unlikely  to  violate  the  antitrust  laws. 
These  types  of  assets  are  plentiful  and 
widely  held,  and  often  they  are  owned 
by  investor  groups  that  hire 
management  firms  or  national  chains  to 
operate  the  facilities.  Even  in  local 
market  entry  appears  to  be  relatively 
easy. 

Iriis  exemption  would  include  the 
acquisition  by  a  national  hotel  chain  of 
hotel  assets  of  another  hotel  chain. 
However,  if  the  acquisition  includes 
assets  other  than  hotels  and  motels,  e.g., 
the  selling  firm's  trademark  or  its  hotel 
management  business,  these  assets  must 
be  separately  valued  to  determine 
whether  their  acquisition  is  subject  to 
the  notification  requirements. 

E.  Agricultural  property.  This  section 
exempts  acquisitions  of  agricultural 
property  and  associated  assets  integral 
to  the  agricultural  business  activities 
conducted  on  the  property.  Agricuhural 
property  that  is  intended  to  be  covered 
by  this  exemption  is  real  property  that 
generally  derives  revenues  under  Major 
Groups  01  and  02  of  the  1987  Standard 
Industrial  Classification  (SIC)  Manual. 
Associated  assets  integral  to  the 
agricultural  business  activities 
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conducted  on  the  property  to  be 
acquired  include  equipment,  structures, 
[e.g.,  bams  used  to  house  livestock  and 
other  animals),  fertilizer,  animal  feed 
inventory  (e.g.,  livestock,  poultry,  crops, 
fruits,  vegetables,  milk,  and  eggs), 

As  described  in  the  proposed  rule,  the 
exemption  for  the  acquisition  of 
agricultural  property  does  not  include 
processing  facilities,  even  though 
revenues  from  processing  facilities 
located  on  a  farm  may  be  reported  under 
SIC  codes  starting  with  01  or  02.  If  a 
dairy  or  poultry  processing  market  is 
concentrated  in  a  given  local  area,  the 
transfer  of  in-house  processing  capacity 
may  have  a  significant  effect  on  the 
market.  For  this  reason,  the  Commission 
beUeves  that  such  transfers  should  be 
reviewed  prior  to  consummation  so  the 
enforcement  agencies  can  determine 
whether  the  proposed  acquisition  will 
affect  competition  adversely. 

This  exemption  reflects  the 
Commission's  continuing  efforts  to 
develop  exemptions  for  categories  or 
acquisitions  that  are  not  likely  to  violate 
the  antitrust  laws.  In  the  case  of 
agricultural  property  exempted  by 
§  802.2,  there  is  an  abundance  of  real 
property  assets  with  widely  dispersed 
ownership.  Such  acquisitions  are 
unlikely  to  have  adverse  effects  on 
competition. 

F.  Rental  retail  space;  warehouse. 
Proposed  §  802.2(f)  exempts 
acquisitions  of  two  other  categories  of 
real  property,  rental  retail  space  and 
warehouses.  Rental  retail  space  includes 
structures  that  house  retail 
establishments,  such  as  shopping 
centers,  strip  smalls,  and  stand  alone 
buildings.  These  types  of  assets  are 
abundant  and  widely  held  by  Insurance 
companies,  banks,  other  institutional 
investors  and  individual  investors  as 
investments  and  rental  property.  The 
Commission  believes  that  acquisitions 
of  these  types  of  real  property  assets  are 
unlikely  to  violate  the  antitrust  laws. 

However,  the  proposed  rule  provides 
that  if  the  acquiring  person  is  also 
acquiring  a  business  that  is  conducted 
on  the  real  property,  the  acquisition  of 
that  business,  including  the  portion  of 
the  real  property  on  which  the  business 
is  conducted,  is  separately  subject  to  the 
notification  requirement  of  the  act.  For 
example,  if  any  purchaser  (including  a 
department  store  chain)  proposed  to 
acquire  from  any  seller  (including 
another  department  store  chain)  several 
shopping  centers  and  the  stores  of  the 
seller  located  in  the  shopping  centers, 
the  acquisition  of  the  stores  including 
the  portion  of  the  shopping  centers  in 
which  the  stores  were  located,  would  be 
separately  <;ubiect  to  the  notification 
requirements.  However,  the  acquisition 


of  the  portion  of  the  shopping  centers 
that  housed  other  retail  establishments 
would  be  exempt  luider  this  proposed 
rule.  Example  8  illustrates  that  the 
exemption  for  the  acquisition  of 
warehouses  is  lost  if  warehouses  are 
being  acquired  in  coimection  with  the 
acquisition  of  a  wholesale  distribution 
business. 

The  proposed  rule  also  provides  that 
if  an  acquisition  of  rental  retail  space  or 
a  warehouse  includes  other  assets,  those 
other  assets  are  separately  subject  to  the 
reporting  requirements  of  the  act. 

in.  Proposed  Section  802.3:  Acquisition 
of  Carbon-Based  Mineral  Reserves 

Proposed  §  802.3  adds  an  exemption 
for  certain  acquisitions  of  carbon-based 
mineral  reserves,  whether  such  reserves 
are  ciurently  in  production  or  have  ever 
been  in  production.  The  Commission 
proposes  to  exempt  acquisitions  of 
carbon-based  mineral  reserves  valued  at 
$200  million  or  less. 

This  proposal  is  designed  to  exempt 
acquisitions  of  producing  reserves.  If  the 
reserves  being  acquired  are  not  yet 
producing,  or  are  producing  at  a  level 
below  the  income  threshold  in 
§  802.2(b),  the  acquisition  may  be 
exempted  by  §  802.2(b)  as  an  acquisition 
of  unproductive  real  property.  If  the 
reserves  qualify  as  unproductive 
property,  their  acquisition  is  exempt, 
regardless  of  the  value  of  the  reserves. 
Producing  reserves  are  governed  by  the 
valuation  requirement  of  §  802.3  and  are 
not  exempt  if  their  value  exceeds  $200 
million. 

The  Commission's  studies  of  the  coal 
and  oil  and  gas  industries  have  shown 
that  the  value  of  the  reserves  in  these 
industries  are  substantial  compared 
with  asset  holdings  in  other  industries. 
The  holdings  of  reserves  in  these 
industries  are  widely  dispersed,  and 
individual  acquisitions  have  had 
minimal  effect  on  concentration. 
However,  the  Commission  believes  that 
an  unlimited  exemption  for  reserves  in 
these  industries  is  inappropriate, 
because  the  scale  of  the  largest 
acquisitions  of  reserves  warrants  an 
examination  of  the  potential  effects  on 
competition. 

The  $200  million  threshold  in 
proposed  §  802.3  applies  to  reserves, 
rights  to  the  reserves  and  associated 
exploration  or  production  assets.  The 
acquisition  of  these  associated  assets  is 
not  separately  reportable  because  these 
assets  generally  have  no  competitive 
significance  separate  from  the  reserves. 
In  many  instances,  producing  reserves 
contain  dedicated  equipment  that  may 
have  a  market  value  exceeding  $15 
million  but  have  no  practical  value 
absent  the  reserves.  In  addition,  the 


wide  availability  of  used  equipment  in 
the  oil  and  gas  and  coal  industries 
makes  it  unlikely  that  a  servicer  of  oil 
fields  or  coal  mines  could  purchase 
reserves  to  restrict  supply  of  available 
equipment  in  a  given  region.  Thus,  the 
Commission  believes  that  the  inclusion 
of  associated  exploration  and 
production  assets  is  necessary  to 
facilitate  meaningful  application  of  the 
exemption. 

Associated  exploration  or  production 
assets  are  defined  in  the  current 
proposal  to  include  equipment, 
machinery,  fixtiu«s  and  other  assets  that 
are  integral  to  the  exploration  or 
production  activities  of  the  reserves.  In 
the  oil  and  gas  industry,  examples  of 
associated  exploration  or  production 
assets  include  proprietary  or  licensed 
geological  and  geophysical  data,  wells, 
piunps,  compressors,  easements, 
permits  and  rights  of  way.  Excluded 
from  these  assets  are  flow  and  gathering 
pipelines,  distribution  pipelines, 
interests  in  pipelines,  processing 
fecilities  and  refineries.  Acquisitions  of 
these  assets  in  certain  local  markets 
have,  from  time  to  time,  raised 
competitive  concerns  prompting 
investigations  by  the  enforcement 
agencies,  and  the  Commission  does  not 
believe  that  such  acquisitions  as  a  class 
are  not  likely  to  violate  the  antitrust 
laws. 

In  the  coal  industry,  associated 
production  assets  are  facilities  and 
equipment  that  are  dedicated 
exclusively  to  production  of  the  reserves 
being  transferred.  For  example,  in 
surface  mining  in  the  western  U.S.,  such 
assets  may  consist  of  various  load  out 
facilities,  including  storage  bams  and 
railroad  spurs,  and  heavy  equipment 
such  as  draglines.  Associated 
production  assets  would  also  include 
the  long-term  coal  contracts  and  federal 
leases  related  to  the  reserves. 

It  has  been  suggested  that  any 
exemption  for  carbon-based  mineral 
reserves  be  expanded  to  included  all 
mineral  reserves  and  renewable  natural 
resources.  The  perceived  need  for  such 
an  exemption  regarding  non-producing 
reserves  may  be  lessened  by  the 
inclusion  in  these  proposals  of 
§  802.2(b),  which  would  exempt 
acquisitions  of  other  such  reserves  that 
are  either  not  yet  producing  or  have 
generated  revenues  below  the  threshold 
amount.  Regarding  producing  reserves, 
the  Commission  has  not  included  these 
in  §  802.3  because  it  does  not  have  an 
adequate  factual  basis  for  determining 
that  these  categories  of  transactions 
should  be  exempt  from  the  requirements 
of  the  act  or  subject  to  a  threshold 
higher  than  the  $15  million  threshold 
that  is  identified  in  §  802.20. 


IV.  Proposed  Section  802.4:  Acquisitions 
of  Voting  Securities  of  Issuers  Holding 
Only  Real  Property  and  Carbon-Based 
Mineral  Resents 

Proposed  §802.4  is  designed  to 
exempt  the  acquisition  of  voting 
securities  of  certain  real  estate 
companies  that  hold  real  property  assets 
the  direct  acquisition  of  which  are 
exempt  from  the  reporting  requirements 
pursuant  to  proposed  §§  802.2  and 
802.3.  This  provision  derives  in  part 
from  existing  §  802.1(a)  which  exempts 
"an  acquisition  of  the  voting  securities 
of  an  entity  whose  assets  consist  solely 
of  real  property"  and  related  assets,  if  a 
direct  acquisition  of  those  real  property 
and  related  assets  would  be  exempt. 

Aj  the  Commission  stated  when  it 
promulgated  existing  §  802.1:  (T)he 
applicability  of  (existing  802.1(a))  should  not 
depend  upon  the  form  of  the  acquisition.  At 
least  from  an  antitrust  standpoint,  whether 
real  estate  is  acquired  directly  or  by  acquiring 
voting  securities  would  seem  to  make  no 
difference  *  •  *.  43  FR  33488,  July  31. 1978. 

Proposed  §  802.4(a)  retains  this 
approach  with  regard  to  new  facilities, 
unproductive  real  property,  office  and 
residential  property,  hotels  and  motels, 
agricultural  property,  rental  retail  space 
and  warehouses.  Proposed  §  802.4(b) 
contains  a  comparable  exemption  for 
carbon-based  mineral  reserves. 

V.  Proposed  Section  802.5:  Acquisitions 
of  Investment  Rental  Property  Assets  by 
Certain  Investors 

Proposed  §  802.5  would  exempt 
acquisitions  of  investment  rental 
property  by  institutional  investors  (as 
defined  by  §802.64  of  the  rules)  and  by 
persons  whose  sole  business  is  the 
acquisition  or  management  of 
investment  rental  property.  This 
exemption  is  based  in  part  on  section 
7A(c)(ll)  of  the  act  which  exempts 
"acquisitions,  solely  for  the  purpose  of 
investment,  by  a  bank,  bank  association, 
trust  company,  investment  company,  or 
insurance  company,  of  *  *  *  (B)  assets 
in  the  ordinary  course  of  its  business." 
It  is  designed  to  exempt  most  types  of 
real  property  acquisitions  typically 
made  by  institutional  investors  or  real 
estate  development  and  management 
companies  that  are  not  exempted  by 
proposed  §  802.2.  The  proposed  mle 
supplements  proposed  §  802.2  by 
recognizing  that  there  may  be  additional 
categories  of  assets  that,  when 
transferred  to  certain  parties,  are  not 
likely  to  violate  the  antitrust  laws. 

Institutional  investors,  such  as 
financial  institutions,  insurance 
companies,  pensions  plans  and  REITs, 
typically  acquire  for  investment  real 
property  such  as  hotels  and  shopping 


centers.  Acquisitions  of  these  types  of 
assets  are  exempt  under  §  802.2(d)  and 
§  802.2(f)(1),  respectively.  Proposed 
§  802.5  is  intended  to  exempt 
acquisitions  of  other  types  of  real  estate, 
such  as  industrial  parks,  that 
institutional  investors  and  real  estate 
development  and  management 
companies  often  purchase. 

This  exemption  is  applicable  only  to 
institutional  investors  or  persons 
engaged  solely  in  the  business  of 
acquiring  or  managing  investment  rental 
property.  It  applies  only  to  acquisitions 
of  real  property  that  will  be  held  by  the 
piuchaser  solely  for  rental  or  investment 
piuposes.  Thus,  the  intent  of  the 
purchaser  at  the  time  of  the  acquisition 
must  be  considered  to  determine 
whether  the  exemption  is  available. 

Acquisitions  of  real  property  by 
institutional  investors  and  real  estate 
development  and  management 
companies  are  typically  made  solely  for 
investment.  These  investors  play  no 
active  role  in  the  business  conducted  on 
these  properties  and  seek  only  to  profit 
from  their  investment  in  the  real  estate. 
In  order  to  reduce  risk  of  loss  in  the 
value  of  the  real  estate  they  hold, 
purchasers  of  numerous  properties 
generally  do  not  concentrate  their 
investments  in  a  single  geographic 
market.  In  many  cases,  these  properties 
are  purchased  from  persons  who  already 
maintain  them  as  investment  rental 
property.  Given  the  size  and    » 
unconcentrated  nature  of  the  real  estate 
market,  such  acquisitions  are  not  likely 
to  violate  the  antitmst  laws. 

The  requirement  that  real  property,  in 
order  to  come  within  the  definition  of 
"investment  rental  property  assets,"  be 
held  solely  for  rental  or  investment 
purposes  is  designed  to  exclude  from 
the  exemption  acquisitions  of  rental 
property  that  may  reduce  competition. 
In  one  such  scenario,  the  acquiring 
person  purchases  property  that  is  leased 
to  a  competitor  of  an  entity  within  the 
same  pierson  as  the  institutional 
investor,  and  then  chooses  not  to  renew 
the  competitor's  lease  in  order  to 
disadvantage  the  competitor.  Since  the 
purchaser  intends  to  use  its  ownership 
of  the  property  to  disadvantage  a 
competitor,  the  property  will  not  be 
held  solely  for  rental  or  investment 
purposes,  and  the  §  802.5  exemption  is 
not  available.  The  requirement  that 
property  will  be  rented  only  to  entities 
not  included  within  the  acquired  person 
is  also  designed  to  assure  that  the 
exemption  will  not  be  available  for  any 
acquisition  that  is  designed  to  achieve 
business  objectives  that  are  not  related 
to  the  real  estate  market. 

For  some  acquisitions,  in  order  to 
determine  prior  to  the  acquisition 


whether  the  buyer's  use  requirement 
will  be  fulfilled  post-acquisition,  it  may 
be  necessary  to  examine  the  acquisition 
intent  of  the  acquiring  person, 
particularly  if  that  investor  is  controlled 
by  a  person  that  also  controls  entities 
engaged  in  other  businesses.  The 
acquisition  intent  can  be  inferred  from 
the  context  of  the  transaction  and  from 
actions  by  the  acquiring  person  before 
the  acquisition.  Circumstances  or 
conduct  such  as  the  following  may  be 
scrutinized  separately  or  in  combination 
to  determine  whether  the  acquiring 
person  has  an  intent  that  is  ^lly 
consistent  with  holding  property  solely 
as  investment  rental  property  assets:  (1) 
The  acquiring  person  undertook,  prior 
to  the  acquisition,  a  study  of  the  cost  of 
converting  the  property  for  use  by  one 
of  its  businesses:  (2)  the  prop>erty  is  to 
be  converted  for  use  by  the  acquiring 
person;  (3)  the  property  will  be 
transferred  to  an  entity  wathin  the 
acquiring  person  which  would  not 
qualify  for  an  exemption  under  §  802.5; 

(4)  prior  to  the  acquisition,  the  property 
is  being  leased  to  or  used  by  entities 
included  within  the  acquiring  person; 

(5)  a  portion  of  the  acquired  property  is 
being  leased  at  the  time  of  the 

.|cquisition  to  a  competitor  of  the 
acquiring  person;  and  (6)  the  purchase 
price  reflects  the  value  of  a  business 
operated  on  the  property  rather  than  the 
investment  rental  value  of  the  property. 

The  investment  rental  property 
exemption  may  apply  to  real  property, 
such  as  office  or  residential  property, 
hotels  and  motels,  that  is  also  exempt 
under  proposed  §  802.2.  However,  the 
important  distinction  between  §802.2 
and  §802.5  is  that  §802.2  exempts 
acquisitions  of  specific  classes  of  assets 
by  any  acquiring  person  and  does  not 
incorporate  the  intent-based  test  of 
§802.5.  Proposed  §802.5  exempts  any 
type  of  asset  that  can  be  classified  as 
investment  rental  property,  but  it  is 
available  only  to  institutional  investors 
and  real  estate  development  and 
management  companies.  In  addition, 
the  exemptions  for  acquisition  of  real 
property  under  §  802.2  apply  even  if  the 
acquiring  person  occupies  the  property 
for  any  purpose;  proposed  §  802.5 
permits  the  acquiring  person  to  use  the 
acquired  investment  rental  property 
assets  only  to  manage  or  operate  real 
property. 

VI.  Aggregation  Rules 

Section  801.15  states  that  the 
aggregation  mles  of  §  801.13  do  not 
apply  to  specified  classes  of 
transactions.  At  present,  transactions 
exempted  by  section  7A(c)(l)  of  the  act 
fall  vtdthin  one  of  the  classes  listed.  As 
a  result  of  §  801.15(a),  in  determining 
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whether  the  more  than  $15  million  size- 
of-transaction  criterion  of  section 
7A(a)(3)  is  met,  the  value  of  assets 
acquired  in  the  ordinary  course  of 
business  is  never  counted.  Because 
proposed  §  802.1  merely  declares  that 
certain  acquisitions  are  and  are  not 
considered  jn  the  ordinary  course  of 
business  under  section  7A(c)(l).  it  does 
not  apjfear  necessary  to  list  proposed 
§802.1  separately  in  §801. 15(a). 
However,  to  eliminate  possible 
confusion,  proposed  §  802.1  is  listed  in 
proposed  §  801.15(a),  along  with 
7A(c)(l),  to  make  clear  that  assets 
exempted  pursuant  to  §  802.1(a).  (b)  and 
(c)(1)  are  not  deemed  to  be  held  as  the 
result  of  an  acquisition  for  aggregation 
purposes.  Therefore,  a  acquisition  of 
current  suppUes  valued  at  $8  milUon  is 
not  aggregated  with  later  acquisitions 
from  the  same  person  to  determine  if  a 
proposed  acquisition  would  exceed  the 
$15  million  size-of-transaction 
notification  threshold,  since  the  ourent 
supplies  are  exempt  piu^uant  to  section 
7A(c)(l)  and  §  802.1(b). 

The  other  proposed  exemptions  based 
on  section  7A(c)(l)  and  other  sections  of 
the  act,  e.g..  section  7A(d)(2)(B).  are 
listed  separately  in  §801.15  to  make 
clear  whether  and  imder  what 
circumstances  the  assets  they  describe  JT 
must  be  aggregated  pursuant  to  §  801.13. 
Proposed  §  802.2.  which  would  exempt 
acquisitions  of  new  facilities, 
unproductive  real  property,  office  and 
residential  property,  hotels  and  motels, 
agricultural  property,  rental  retail  space 
and  warehouses,  is  also  listed  in 
§  801.15(a).  because  §  802.2  sets  no 
dollar  limit  on  the  amount  of  exempt 
assets  that  may  be  acquired  without 
prior  notification.  Proposed  §  802.4(a). 
which  exempts  acquisitions  of  voting 
securities  of  issuers  holding  assets 
whose  purchase  would  be  exempt  under 
§802.2.  and  proposed  §802.5.  which 
exempts  acquisitions  of  investment 
rental  property  by  certain  investors,  also 
appear  in  proposed  §  801.15(a). 

Proposed  §  802.3,  which  exempts 
acquisitions  of  carbon-based  mineral 
reserves,  and  proposed  §  802.4(b). 
which  exempts  acquisitions  of  voting 
securities  of  issuers  holding  exempt 
assets  under  §  802.3,  appear  in 
§  801.15(b).  This  provision  requires 
parties  to  aggregate  the  value  of 
otherwise  exempt  assets  that  are 
transferred  in  separate  acquisitions. 
Section  801.15(b)  provides  that  the 
aggregation  rules  of  §  801.13  are  to  be 
applied  if,  as  a  result  of  a  proposed 
subsequent  transaction,  the  assets  from 
that  transaction  and  an  earlier 
transaction  will  exceed  a  quantitative 
limitation  on  the  exemption  of  assets  of 
that  kind.  Thus  the  $200  million  carbon- 


based  mineral  reserves  limitation  in 
§  802.3  which  was  not  reached  in  an 
earlier  acquisition  may  be  exceeded  by 
a  subsequent  acquisition  of  reserves. 
Example  4  of  §  801.15  amends  the 
ciurent  Example  4.  in  which  the 
acquiring  person  is  purchasing  two 
mines.  The  existing  example  does  not 
indicate  whether  the  mines  contain 
carbon-based  minerals.  Based  on  the 
value  of  the  mines  stated  in  the 
example,  proposed  §  802.3  would 
exempt  th«ir  acquisition,  if  they  are 
carbon-based  mineral  reserves.  To  avoid 
possible  confusion,  the  acquired  assets 
have  been  changed  to  manufiBCturing 
plants. 

List  of  Subjects  in  18  CFR  Parts  801  and 
802 

Antitrust. 

Proposals 

The  Commission  proposes  to  amend 
title  16,  chapter  I,  subpart  H,  the  Code 
of  Federal  Regulations  as  follows: 

PART  801— COVERAGE  RULES 

1.  The  authority  citation  for  part  801 
continues  to  read  as  follows: 

Authority:  Sec.  7A(d),  Qayton  Act,  15 
U.S.C.  18a(d),  as  added  by  sec.  201,  Hart- 
Scott-Rodino  Antitrust  Improvements  Act  of 
1976.  Pub.  L.  94-435,  90  Stat.  1390. 

2.  Section  801.15(a)  (2)  and  (b)  are 
revised  to  read  as  follows: 

§801.15    Aggregation  of  voting  securittos 
and  assets  the  acqulsMon  of  wliici)  was 
exempt 

•        •        •        •        « 

(a)  •  •  • 

(2)  Sections  802.1,  802.2,  802.4(a). 
802.5.  802.6(b)(1).  802.8.  802.31.  802.35. 
802.50(a)(1),  802.51(a),  802.52,802.53, 
802.63.  and  802.70; 

(b)  Assets  or  voting  securities  the 
acquisition  of  which  was  exempt  at  the 
time  of  acquisition  (or  would  have  been 
exempt,  had  the  act  and  these  rules  been 
in  effect),  or  the  present  acquisition  of 
which  is  exempt,  under  section  7A(c)(9) 
and  §§802.3.  802.4(b).  802.50(a)(2). 
802.50(b),  802.51(b)  and  802.64  unless 
the  Umitations  contained  in  section 
7A(c)(9)  or  those  sections  do  not  apply 
or  as  a  result  of  the  acquisition  would 
be  exceeded,  in  which  case  the  assets  or 
voting  seciuities  so  acquired  will  be 
held;  and 
***** 

3.  Section  801.15.  Example  4  is 
revised,  and  Example  5  is  added  to  read 
as  follows: 

§  801 .1 5    Aggregation  of  voting  securities 
and  assets  the  acquisition  of  which  was 
exempt 


Examples:*  *  * 

4.  Assume  that  acquiring  person  "B,"  a 
United  States  person,  acquired  from 
corporation  X  two  manuracturing  plants 
located  abroad,  and  assiune  that  the 
acquisition  price  was  S40  million.  In  the 
most  recent  year,  sales  in  the  United  States 
attributable  to  the  plants  were  SIS  million, 
and  thus  the  acquisition  was  exempt  under 
§  802.50(a)(2).  Within  180  days  of  that 
acquisition,  "B"  seeks  to  acquire  a  third  plant 
from  X,  to  which  United  States  sales  of  $12 
million  were  attributable  in  the  most  recent 
year.  Since  under  $801. 13(b)(2),  as  a  resuh 
of  the  acquisition.  "B"  would  hold  all  throe 
plants  of  X,  and  the  $25  million  limitation  in 
§  802.50(a)(2)  would  be  exceeded,  under 
paragraph  (b)  of  this  rule,  "B"  would  hold 
the  previously  acquired  assets  for  purposes  of 
the  second  acquisition.  Therefore,  as  a  result 
of  the  second  acquisition  of  all  three  plants 
before  acquiring  the  third  plant. 

S.  "A"  acquires  $100  milUon  in  coal  rights 
from  "B."  Two  months  later.  "A"  agrees  to 
acquire  oil  and  gas  rights  valued  at  $75 
million  from  "B."  Paragraph  (b)  of  this 
section  and  $  801.13  require  aggregating  the 
previously  exempt  acquisition  of  coal  rights 
with  the  second  acquisition.  If  the  two 
acquisitions,  when  aggregated,  exceed  the 
$200  million  limitation  on  the  exemption  for 
caifoon-based  mineral  reserves  in  §  802.3. 
"A"  and  "B"  would  be  required  to  file 
notification  for  the  latter  acquisition, 
including  within  the  filings  the  earlier 
acquisition.  Since,  in  this  example,  the  total 
value  of  the  assets  in  the  two  acquisitions, 
when  aggregated,  is  less  than  S200  million, 
both  acquisitions  are  exempt  from  the 
notification  requirements. 

PART  802— EXEMPTION  RULES 

1.  The  authority  citation  for  part  802 
continues  to  read  as  follows: 

Authority:  Sec.  7A(d),  Gayton  Act.  15 
U.S.C  18a(d).  as  added  by  sec.  201.  Hart- 
Scott-Rodino  Antitrust  Improvements  Act  of 
1976,  Pub.  L  94-435.  90  Stat.  1390.. 

2.  Section  802.1  is  revised  to  read  as 
follows: 

%  802.1    Acquisitions  of  goods  In  ths 
ordinary  course  of  business. 

Acquisitions  of  goods  in  the  ordinary 
course  of  business  are,  pursuant  to 
section  7A(c)(l).  exempt  from  the 
notification  requirements  of  the  act. 
This  section  identifies  certain 
acquisitions  of  goods  that  are  exempt  as 
transfers  in  the  ordinary  course  of 
business.  This  section  also  identifies 
certain  acquisitions  of  goods  that  are  not 
in  the  ordinary  course  of  business  and, 
therefore,  do  not  qualify  for  the 
exemption. 

(a)  Operating  unit.  An  acquisition  of 
all  or  substantially  all  the  assets  of  an 
operating  imit  is  not  an  acquisition  in 
the  ordinary  course  of  business.  An 
operating  unit  means  assets  that  are 
operated  by  the  acquired  person  as  a 
business  undertaking  in  a  particular 


geographic  area  or  for  particular 
products  or  services,  even  though  those 
assets  may  not  be  organized  as  a 
separate  legal  entity. 

lb)  New  goods.  An  acquisition  of  new 
goods  produced  by  the  acquired  person 
for  sale,  or  of  new  goods  held  by  the 
acquired  person  solely  for  resale,  is  in 
the  ordinary  coiuse  of  business,  except 
when  acquired  as  part  of  an  acquisition 
described  in  paragraph  (a)  of  this 
section. 

(c)  Current  supplies.  An  acquisition  of 
cturent  supplies  is  in  the  ordinary 
course  of  business  except  when 
acquired  as  part  of  an  acquisition 
described  in  paragraph  (a)  of  this 
section.  The  term  "ciurent  supplies" 
includes  the  following  kinds  of  assets: 

(1)  Goods  acquired  for  the  purpose  of 
resale  (e.g.;  inventory), 

(2)  Cio(xls  acquired  for  consimiption 
in  the  acquiring  person's  business  (e.g., 
office  supplies,  maintenance  supplies  or 
electricity),  and 

(3)  Goods  acquired  to  be  incorporated 
in  the  final  product  (e.g..  raw  materials 
and  components). 

The  term  "current  supplies"  does  not 
include  used  durable  goods  (see 
paragraph  (d)  of  this  section. 

(d)  Used  durable  goods.  A  good  is 
"durable"  if  it  is  designed  to  be  used 
repeatedly  and  has  a  useful  life  greater 
than  one  year.  An  acquisition  of  used 
durable  goods  is  an  acquisition  in  the 
ordinary  course  of  business  if  the  goods 
are  not  acquired  as  part  of  an 
acquisition  described  in  paragraph  (a)  of 
this  section  and  any  of  the  following 
criteria  are  met: 

(1)  The  goods  are  acquired  and  held 
by  the  acquiring  person  solely  for  resale; 
or 

(2)  The  goods  are  acquired  from  an 
acquired  person  who  acquired  and  has 
held  the  goods  solely  for  resale;  or 

(3)  The  productive  capacity  of  the 
goods  being  sold  has  been  replaced 
substantially  by  the  acquired  person,  by 
acquisition  or  lease,  or  the  acquired 
person  has  in  good  faith  executed  a 
contract,  agreement  in  principle  or  letter 
of  intent  to  replace  substantially,  by 
acquisition  or  lease,  the  productive 
capacity  of  the  goods  being  sold;  or 

(4)  The  goods  have  been  used  by  the 
acquired  person  to  provide  auxiliary 
functions,  such  as  management  services. 
accounting,  data  processing,  and  legal 
services,  that  support  its  primary 
business  functions,  and  the  acquired 
person  has  in  good  faith  executed  a 
contract,  agreement  in  principle  or  letter 
of  intent  to  obtain  substantially  similar 
auxiliary  functions  as  were  provided  by 
the  goods  being  sold. 

Examples:  1.  Stereo  Corporation,  which 
manufacturers  cassette  and  compact  disc 


players,  decides  to  sell  all  of  the  assets  of  its 
Customer  Service  Division  to  "X"  for  $16 
million.  This  division  repairs  the  company's 
products  and  products  manufactured  by 
others.  The  division's  assets  include  a  repair 
faciUty  valued  at  SlO  million  and  an 
inventory  of  replacement  parts  valued  at  $6 
million.  The  combined  assets  constitute  an 
operating  unit  of  Stereo  Corporation.  Thus, 
no  part  of  the  acquisition  is  exempt  as  an 
acquisition  in  the  ordinary  course  of 
business. 

2.  "A,"  a  manufacturer  of  airplane  engines, 
agrees  to  pay  $20  milUon  to  "B,"  a 
manufacturer  of  airplane  parts,  for  certain 
engine  components  to  be  used  in  the 
manufacture  of  the  airplane  engines.  The 
acquisition  is  exempt  under  §802. 1(h)  as  new 
goods  as  well  as  under  §  802.1(c)(3)  as 
current  supplies. 

3.  "A,"  a  power  generation  company, 
proposes  to  purchase  from  "B,"  a  coal 
company,  $25  million  of  coal  under  a  long- 
tenn  contract  for  use  in  its  facilities  to  supply 
electric  power  to  a  regional  public  utility  and 
steam  to  several  industrial  sites.  This 
transaction  is  exempt  under  §  802.1(c)(2)  as 
an  acquisition  of  current  supplies.  However, 
if  "A"  proposed  to  purchase  coal  reserves 
rather  than  enter  into  a  contract  to  acquire 
output  of  a  coal  mine,  the  acquisition  would 
not  be  exempt  as  an  acquisition  of  goods  in 
the  ordinary  course  of  business.  The 
acquisition  may  still  be  exempt  pursuant  to 

§  802.3  as  an  acquisition  of  reserves  of 
carbon-based  minerals  if  the  requirements  of 
that  section  are  met. 

4.  "A,"  a  national  producer  of  canned  fruit, 
preserves,  jams  and  jellies,  agrees  to  purchase 
from  "B"  for  S25  million  a  total  of  10,000 
acres  of  orchards  and  vineyards  in  several 
locations  throughout  the  U.S.  "A"  plans  to 
harvest  the  fruit  bom  the  acreage  for  use  in 
its  canning  operations.  The  acquisition  is  not 
exempt  under  §  802.1  because  orchards  and 
vineyards  are  real  property,  not  "goods."  If, 
on  the  other  hand,  "A"  had  contracted  to 
acquire  from  "B"  the  frnit  and  grapes 
harvested  from  the  orchards  and  vineyards, 
the  acquisition  would  qualify  for  the 
exemption  as  an  acquisition  of  current 
supplies  under  §  802.1(c)(3).  Ahhough  the 
transfer  of  orchards  and  vineyards  is  not 
exempt  under  §  802.1,  the  acquisition  would 
be  exempt  under  §  802.2  as  an  acquisition  of 
agricultural  property. 

5.  "A,"  a  major  passenger  airline,  proposes 
to  sell  two  of  its  used  aircraft  for  $15.5 
million  to  "B,"  a  used  airplane  dealer  who 
purchases  planes  from  the  major  U.S.  airline 
companies.  "B's"  acquisition  of  the  used 
airplanes  is  exempt  under  §802. 1(d)(1) 
provided  that  "B"  is  not  acting  as  a  broker 
or  as  the  agent  for  the  seller  or  the  ultimate 
purchaser  of  the  used  airplanes. 

6.  "A,"  a  passenger  airline,  plans  to  sell  for 
$18  million  two  of  its  used  airplanes  to  "B," 
a  cargo  airline.  "A"  will  also  sell  three  of  its 
used  airplanes  for  $25  million  to  "C,"  a 
regional  passenger  air  carrier.  "A"  has,  in 
good  faith,  executed  a  contract  to  acquire 
planes  with  essentially  the  same  capacity 
from  an  airplane  manufacturer  to  replace  the 
planes  it  is  selling  to  "B"  and  "C."  Since  "B" 
and  "C"  are  acquiring  goods  that  the  seller. 
"A,"  has  contracted  to  replace,  both 
acquisitions  are  exempt  under  §  802.1(d)(3). 


7.  "A,"  a  manufacturing  company,  has 
acquired  several  new  machines  that  will 
replace  equipment  on  one  of  its  production 
lines.  "A's"  capacity  to  produce  the  same 
products  will  increase  modestly  when  the 
integration  of  the  new  equipment  is 
completed.  "B,"  a  manufacturing  company 
that  produces  products  similar  to  those 
produced  by  "A,"  has  entered  into  a  contract 
to  acquire  for  S18  million  the  machinery  that 
"A"  is  replacing.  Since  "A"  is  replacing  with 
new  machinery  the  productive  capacity  of 
the  used  equipment  it  is  selling,  the 
acquisition  by  "B"  is  exempt  under 

§  802.1(d)(3). 

8.  "A"  will  sell  to  "B"  for  $16  million  all 
of  the  equipment  "A"  uses  to  [>erfbrm  "A's" 
data  processing  requirements.  "A"  and  "B" 
also  entered  into  a  contract  which  requires 
"B"  to  perform  "A's"  data  processing 
requirements.  Although  the  assets  "B"  wiU 
acquire  make  up  essentially  all  of  the  assets 
of  one  of  "A's"  auxiliary  support  services 
divisions,  the  acquisition  qualifies  for  the 
exemption  in  §802. 1(d)(4)  because  auxiliary 
support  functions,  however  organized,  are 
not  an  operating  unit  as  defined  by  §  802.1(a). 
Auxiliary  functions  are  not  a  "business 
undertaking"  as  that  term  is  used  in 

§  802.1(a).  Rather,  auxiliary  functions 
provide  support  and  benefit  to  the  company's 
operating  units  and  support  the  company's 
primary  business  activities.  However,  if  the 
assets  being  sold  also  derived  revenues  from 
providing  data  processing  services  to  third 
parties,  then  the  transfer  of  these  assets 
would  not  be  exempt  under  §  802.1(d)(4), 
since  the  equipment  is  being  used  in 
connection  with  a  business  undertaking  of 
"A,"  in  addition  to  providing  auxiliary 
functions  to  "A". 

In  this  example,  the  acquisition  by  "B"  is 
exempt  under  §802. 1(d)(4)  because  "A"  has 
entered  into  a  contract  for  the  provision  of 
the  auxiliary  functions  provided  by  the  goods 
being  sold.  The  exemption  would  apply  even 
if  "A"  were  contracting  for  the  provision  of 
these  services  with  a  party  other  than  "B." 

9.  "A,"  an  automobile  manufacturer,  is 
discontinuing  its  manufacture  of  metal  seat 
frames  for  its  cars.  "A"  enters  into  a  contract 
with  "B,"  a  manufacturer  of  various 
fabricated  metal  products,  to  sell  its  seat 
frame  production  lines  and  to  purchase  from 
"B"  all  of  its  metal  seat  frame  needs  for  the 
next  five  years.  This  transfer  of  productive 
capacity  by  "A"  is  not  exempt  pursuant  to 

§  802.1(d)(4).  "A's"  sale  of  production  lines 
is  not  the  transfer  of  goods  that  provide 
auxiliary  functions  to  support  the  primary 
business  activities  of  "A";  this  manufacturing 
equipment  is  an  integral  part  of  "A's" 
production  operations  and  thus  comprises  an 
operating  unit. 

3.  Part  802  is  amended  by  adding 
§§  802.2. 802.3.  802.4  and  802.5  to  read 
as  follows: 

§  802.2    Certain  acquisitions  of  real 
property  assets. 

(a)  New  facilities.  An  acquisition  of  a 
new  facility  is  exempt  as  a  transfer  of 
realty  in  the  ordinary  course  of 
business.  A  new  facility  is  a  structiu« 
that  has  not  produced  income  and  was 
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either  constructed  by  the  acquired 
person  for  sale  or  held  at  all  times  by 
the  acquired  person  solely  for  resale. 
The  new  facility  may  include  realty, 
equipment  or  other  assets  associated 
with  the  operation  of  the  new  facility. 
In  an  acquisition  that  includes  a  new 
facility,  the  transfer  of  any  other  assets 
shall  be  subject  to  the  requirements  of 
the  act  and  these  rules  as  if  they  were 
being  acquired  in  a  separate  acquisition. 

(b)  Unproductive  real  property.  An 
acquisition  of  unproductive  real 
property  shall  be  exempt  from  the 
requirements  of  the  act.  In  an 
acquisition  that  includes  unproductive 
real  property,  the  transfer  of  any  assets 
that  are  not  unproductive  real  property 
shall  be  subject  to  the  requirements  of 
the  act  and  these  rules  as  if  they  were 
be<ng  acquired  in  a  separate  acquisition. 

(1)  Unproductive  real  property  is  any 
real  property,  including  raw  land, 
structures  or  other  improvements  and 
natural  resources,  that  has  not  generated 
total  revenues  in  excess  of  $5  million 
during  the  thirty-six  (36)  months 
preceding  the  acquisition. 

(2)  Unproductive  real  property  does 
not  include  manufacturing  and  non- 
manufacturing  facilities  that  have  not 
yet  begun  o{)eration  or  manufacturing  or 
non-manufacturing  facilities  that  began 
operation  within  the  twelve  (12)  months 
preceding  the  acquisition. 

(c)  Office  and  residential  property.  (1) 
An  acquisition  of  office  or  residential 
property  shall  be  exempt  firom  the 
requirements  of  the  act.  In  an 
acquisition  that  includes  office  or 
residential  property,  the  transfer  of  any 
assets  that  are  not  office  or  residential 
property  shall  be  subject  to  the 
requirements  of  the  act  and  these  rules 
as  if  such  assets  were  being  transferred 
in  a  separate  acquisition. 

(2)  Office  and  residential  property  is 
real  property,  the  acquisition  of  which 
is  not  exempt  imder  another  provision 
of  the  act,  that  is  used  primarily  for 
office  and  residential  purposes  and 
includes: 
(i)  Office  buildings, 
(ii)  Residences, 

(iii)  Common  areas  on  the  property, 
including  parking  and  recreational 
facilities,  and 

(iv)  Assets  incidental  to  the 
ownership  of  such  property,  including 
cash,  prepaid  taxes  or  insurance,  rental 
receivables  and  the  like. 

(3)  If  the  acquisition  includes  the 
purchase  of  a  business  conducted  on  the 
office  and  residential  property,  the 
transfer  of  that  business,  including  the 
space  in  which  the  business  is 
conducted,  shall  be  subject  to  the 
requirements  of  the  act  and  these  rules 


as  if  such  business  were  being 
transferred  in  a  separate  acquisition. 

(d)  Hotels  and  motels.  (1)  An 
acquisiticM)  of  a  hotel  or  motel  shall  be 
exempt  from  the  requirements  of  the  act 
In  an  acquisition  that  includes  a  hotel 
or  motel,  the  transfer  of  any  assets  that 
are  not  a  hotel  or  motel  shall  be  subject 
to  the  requirements  of  the  act  and  these 
rules  as  if  they  were  being  acquired  in 
a  separate  acquisition. 

(2  1  An  acquisition  of  a  hotel  or  motel 
that  includes  a  casino,  or  a  hotel  or 
motel  that  is  being  acquired  as  part  of 
the  acquisition  of  a  ski  resort,  shall  be 
subject  to  the  requirements  of  the  act 
and  these  rules. 

(e)  Agricultural  property.  An 
acquisition  of  agricultural  property  and 
associated  agricultural  assets  shall  be 
exempt  from  the  requirements  of  the  act. 
Agricultural  property  is  real  property 
and  assets  that  primarily  generate 
revenues  from  the  production  of  crops, 
fruits,  vegetables,  livestock,  poultry, 
milk  and  eggs. 

(1)  Associated  agricultural  assets  are 
assets  integral  to  the  agricultural 
business  activities  conducted  on  the 
property.  Associate  agricultural  assets 
include,  but  are  not  Umited  to, 
inventory  (e.g.,  livestock,  poultry,  crops, 
fruit,  vegetables,  milk,  eggs);  equipment 
dedicated  to  the  income-generating 
activities  conducted  on  the  real 
property;  structures  that  house  livestock 
and  other  animals  raised  on  the  real 
property;  and  fertilizer  and  animal  feed. 
Associated  agricultural  assets  do  not 
include  processing  facilities,  such  as 
poultry  slaughtering  and  processing 
facilities. 

(2)  If  an  acquisition  of  agricultural 
property  includes  processing  facilities 
and  other  assets  that  are  not  associated 
agricultural  assets,  these  facilities  and 
assets  are  subject  to  the  requirements  of 
the  act  and  these  rules  as  if  they  were 
being  acquired  in  a  separate  acquisition. 

(f)  Retail  rental  space:  warehouses. 
An  acquisition  of  retail  rental  space 
(including  shopping  centers)  or 
warehouses  shall  be  exempt  from  the 
requirements  of  the  act,  except  when  the 
retail  rental  space  or  warehouse  is  to  be 
acquired  in  an  acquisition  of  a  business 
conducted  on  the  real  property.  In  an 
acquisition  of  retail  rental  space  or 
warehouses,  the  transfer  of  any  assets 
that  are  neither  retail  rental  space  nor 
warehouses  shall  be  subject  to  the 
requirements  of  the  act  and  these  rules 
as  if  such  assets  were  being  transferred 
in  a  separate  acquisition. 

Examples:  1.  "A,"  a  major  automobile 
manufacturer,  builds  a  new  automobile  plant 
in  anticipation  of  increased  demand  for  its 
cars.  The  market  does  not  improve  and  "A" 
never  occupies  the  fiacility.  "A"  then  sells  the 


facility  to  "B,"  another  automobile 
manufocturer.  This  acquisition  is  not  exempt 
as  an  acquisition  of  an  new  facility,  even 
though  the  facility  has  not  produced  any 
income,  since  "A"  did  not  construct  the 
facility  for  sale.  Also,  the  acquisition  is  not 
exempt  as  an  acquisition  of  unproductive 
property  since  manufacturing  facilities  that 
have  not  yet  begun  operations  are  explicitly 
excluded  from  that  exemption. 

2.  "A"  proposes  to  acquire  a  $100  million 
tract  of  wilderness  land  from  "B."  Copper 
deposits  valued  at  $17  million  and  timber 
reserves  valued  at  $20  million  are  situated  on 
the  land  and  will  be  conveyed  as  part  of  this 
transaction.  During  the  last  three  fiscal  years 
preceding  the  sale,  the  property  generated 
$50,000  from  the  sale  of  a  small  amount  of 
timber  cut  from  the  reserves.  "  A's" 
acquisition  of  the  wilderness  land  from  "B" 
is  exempt  as  an  acquisition  of  unproductive 
real  property  because  the  property  did  not 
generate  annual  revenues  exceeding  $5 
million  during  the  thirty-six  months 
preceding  the  acquisition.  The  copper 
deposits  and  timber  reserves  are  by  definition 
unproductive  real  property  and,  thus,  are  not 
separately  subject  to  the  notification 
requirements. 

3.  "A"  proposes  to  purchase  from  "B"  for 
$40  million  an  old  steel  mill  that  is  not 
currently  operating  to  add  to  "A's"  existing 
steel  production  capacity.  The  mill  has  not 
generated  revenues  during  the  36  months 
preceding  the  acquisition  but  contains 
equipment  valued  at  $16  million  that  "A" 
plans  to  refurbish  for  use  in  its  operations. 
"A's"  acquisition  of  the  mill  and  the  land  on 
which  it  is  located  is  exempt  as  unproductive 
real  property.  However,  the  transfer  of  the 
equipment  and  any  other  assets  other  than 
the  unproductive  property  is  not  exempt  and 
is  separately  subject  to  the  notification 
requirements  of  the  act. 

4.  "A"  proposes  to  purchase  two 
downtown  lots,  Parcels  1  and  2,  from  "B"  for 
$40  million.  Parcel  1  contains  no  structures 
or  improvements.  A  hotel  is  located  on  Parcel 
2  and  has  generated  $9  million  in  revenues 
during  the  past  3  years.  The  purchase  of 
Parcel  1  is  exempt  if  it  qualifies  as 
unproductive  real  property;  i.e.,  it  has  not 
generated  annual  revenues  in  excess  of  $5 
million  in  the  three  fiscal  years  prior  to  the 
acquisition.  Parcel  2  is  not  unproductive  real 
property,  but  its  acquisition  is  exempt  under 
§  802.2(d)  as  the  acquisition  of  a  hotel. 

5.  "A"  intends  to  purchase  a  poultry  farm 
from  "B."  The  acquisition  of  the  poultry  farm 
is  a  transfer  of  agricultural  property  that  is 
exempt  pursuant  to  §802. 2(e).  If.  however, 
"B"  has  a  poultry  slaughtering  and 
processing  facility  on  his  farm,  "A"  would  be 
required  to  file  notification  for  the 
acquisition  of  the  processing  facility  if  the 
hi^er  of  the  acquisition  price  or  the  fair 
market  value  of  the  facility  exceeds  $15 
million. 

6.  "A"  proposes  to  purchase  the 
prescription  drug  wholesale  distribution 
business  of  "B"  for  $50  million.  The  business 
includes  six  regional  warehouses  used  for 
"B's"  national  wholesale  drug  distribution 
business.  Since  "A"  is  acquiring  the 
warehouses  in  connection  with  the 
acquisition  of  "B's"  prescription  drug 


wholesale  distribution  business,  the 
acquisition  of  the  warehouses  in  not  exempt 

f  802.3    Acquisitions  of  cartMn-baaad 
mineral  rsserves. 

(a)  An  acquisition  of  carbon-based 
mineral  reserves  (oil,  natural  gas,  coal, 
shale  or  tar  sands)  or  rights  to  carbon- 
based  mineral  reserves,  whether  such 
reserves  are  presently  in  production  or 
have  ever  been  in  production,  and 
associated  exploration  or  production 
assets  shall  be  exempt  from  the 
requirements  of  the  act  if  the  value  of 
the  carbon-based  mineral  reserves,  the 
rights  and  the  associated  exploration  or 
production  assets  to  be  held  as  a  result 
of  the  acquisition  does  not  exceed  $200 
million.  In  an  acquisition  that  includes 
caibon-based  mineral  reserves,  rights  to 
caibon-based  mineral  reserves  and 
associated  exploration  or  production 
assets,  the  transfer  of  any  other  assets 
shall  be  subject  to  the  requirements  of 
the  act  and  these  rules  as  if  they  were 
being  acquired  in  a  separate  acquisition. 

(b)  Associated  exploration  or 
production  assets  means  equipment, 
machinery,  fixtures  and  other  assets  that 
are  integral  to  current  or  future 
exploration  or  production  activities 
associated  with  the  carbon-based 
mineral  reserves  that  are  being  acquired. 
Associated  exploration  or  production 
assets  do  not  include  any  pipeline 
system  or  processing  facility. 

Example:  1.  "A"  proposes  to  purchase 
from  "B"  for  $250  million  gas  reserves  that 
are  not  yet  in  production  and  have  not 
generated  any  income.  "A"  will  also  acquire 
from  "B"  for  $180  million  producing  oil 
reserves  and  associated  assets  such  as  wells, 
compressors,  pumps  and  other  equipment. 
The  acquisition  of  the  gas  reserves  is  exempt 
as  a  transfer  of  unproductive  property  under 
§  802.2(b).  The  acquisition  of  the  oil  reserves 
and  associated  assets  is  exempt  pursuant  to 
§802.3,  since  the  acquisition  price  does  not 
exceed  the  $200  million  limitation. 

2.  "A,"  an  oil  company,  proposes  to 
acquire  oil  reserves  currently  in  production, 
several  associated  processing  facilities  and  a 
gathering  pipeline  system  for  $180  million. 
The  acquisition  of  the  reserves  is  exempt 
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However,  "A"  must  determine  the  value  of 
the  processing  facilities  and  the  gathering 
pipeline  system,  since  these  assets  are 
excluded  from  the  exemption  in  §  802.3  for 
transfers  of  associated  exploration  or 
production  assets.  If  their  value  exceeds  $15 
million,  and  their  acquisition  is  not 
otherwise  exempt,  "A"  must  file  with  respect 
to  the  transfer  of  the  facilities  and  the 
pipeline  system. 

3.  "A,"  an  oil  company,  proposes  to 
acquire  a  coal  mine  and  associated 
production  assets  for  $90  million  from  "B," 
an  oil  company.  "A"  will  also  purchase  from 
"B"  oil  reserves  valued  at  $100  million  and 
an  oil  refinery  valued  at  $13  million.  The 
acquisition  of  the  coal  mine  and  the  oil 
reserves  is  exempt  pursuant  to  §  802.3. 
Although  the  refinery  is  excluded  from  the 
exemption  in  §  802.3  for  transfers  of 
associated  exploration  and  production  assets, 
"A's"  acquisition  of  the  refinery  is  not 
subject  to  the  notification  requirements  of  the 
act  because  its  value  does  not  exceed  $15 
million. 

§802.4    Acquisitions  of  voting  securities  of 
Issuers  holding  certain  real  property  assets. 

(a)  An  acquisition  of  voting  securities 
of  an  issuer  whose  assets  consist  solely 
of  assets  whose  purchase  would  be 
exempt  firom  the  requirements  of  the  act 
pursuant  to  §802.2  is  exempt  &Y>m  the 
reporting  requirements. 

(b)  An  acquisition  of  voting  securities 
of  an  issuer  whose  assets  consist  or  will 
consist  solely  of  assets  whose  purchase 
would  be  exempt  from  the  requirements 
of  the  act  pursuant  to  §  802.3  is  exempt 
from  the  reporting  requirements. 

Example  1.  "A,"  a  real  estate  investment 
company,  proposes  to  purchase  100  percent 
of  the  voting  securities  of  Company  C,  a 
wholly-owned  sutwidiary  of  "B,"  a 
construction  company.  C's  assets  are  a  newly 
constructed,  never  occupied  hotel,  including 
fixtures,  furnishings  and  insurance  ptolicies. 
The  hotel  qualifies  as  a  new  facility  under 
§  802.2(a),  and  is  also  exempt  under 
§  802.2(d).  Therefore,  the  acquisition  of  the 
voting  securities  of  C  is  exempt  pursuant  to 
§  802.4(a). 

§  802.5    Acquisitions  of  investment  rental 
property  assets  by  certain  investors. 

(a)  Acquisitions  of  investment  rental 
property  assets,  or  of  voting  securities  of 


an  entity  the  assets  of  which  consist 
solely  of  investment  rental  property 
assets,  by  an  institutional  investor  (as 
defined  by  §802.64)  or  by  any  person 
whose  sole  business  is  the  acquisition  or 
management  of  investment  rental 
property  assets,  shall  be  exempt  from 
the  requirements  of  the  act. 

(b)  Investment  rental  property  assets. 
Investment  rental  property  assets  means 
real  property  that: 

(1)  Will  be  rented  only  to  entities  not 
included  within  the  acquiring  person; 
and 

(2)  Will  be  held  solely  for  rental  or 
investment  purposes.  Investment  rental 
property  assets  include: 

(i)  Property  currently  rented, 

(ii)  Property  held  for  rent  but  not 
currently  rented, 

(iii)  Common  areas  on  the  property, 

(iv)  Assets  incidental  to  the 
ownership  of  property,  which  may 
include  cash,  prepaid  taxes  or 
insurance,  rental  receivables  and  the 
like,  and 

(v)  Space  occupied  by  the  acquiring 
person  for  the  sole  purpose  of 
maintaining,  managing,  or  supervising 
the  operation  of  real  property. 

Example:  1.  Insurance  Company  "A" 
proposes  to  acquire  a  hospital  currently 
leased  to  and  operated  by  "B,"  a  major  for- 
profit  hospital  corporation.  "A"  intends  to 
continue  "B's"  lease  with  the  exception  of 
one  floor  of  the  hospital,  which  "A"  will 
lease  to  an  independent  radiology  clinic 
which  the  hospital  will  use  for  its  outpatient 
radiology  needs.  This  acquisition  is  an 
exempt  acquisition  of  investment  rental 
property  assets  since  "A"  intends  to  rent  the 
facility  to  the  hospital  and  an  independent 
clinic  and,  thus,  is  holding  the  hospital 
solely  for  rental  and  investment  purposes. 

By  direction  of  the  Commission. 
DonaM  S.  Clark, 
Secretary. 

[FR  Doc.  95-18596  Filed  7-27-95;  8:45  am) 
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Proclamation  6812  of  July  26,  1995 

National  Korean  War  Veterans  Armistice  Day,  1995 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

On  July  27,  1953,  the  guns  finally  fell  silent  over  the  Korean  peninsula. 
Three  years  of  fierce  struggle,  costing  over  600,000  lives  among  U.S.  and 
allied  combatants,  ended  with  a  negotiated  cease-fire  at  Panmunjom.  At 
that  moment,  in  the  midst  of  the  Cold  War,  facing  the  burden  of  containing 
a  hostile  communist  world,  America  could  not  yet  see  clearly  all  that  the 
Korean  War  had  achieved. 

Time  and  history  have  cleared  our  vision.  More  than  four  decades  later, 
we  look  back  in  awe  and  gratitude  at  what  our  Armed  Forces  and  allies 
accomplished  in  Korea.  Under  the  banner  of  the  United  Nations,  they  fought 
to  defend  fi^edom  and  human  dignity  in  the  Korean  peninsula,  demonstrating 
to  the  world's  totalitarian  regimes  that  men  and  women  of  goodwill  were 
ready  to  pay  the  ultimate  price  so  that  others  might  finjoy  the  blessings 
of  liberty.  They  helped  the  Republic  of  South  Korea  grow,  survive,  and 
prosper  as  an  independent  and  democratic  nation  and  a  strong  friend  of 
the  United  States.  With  their  quiet  courage  and  stem  resolve,  American 
troops  sowed  the  seeds  for  the  triumph  of  democracy  that  is  sweeping 
across  the  globe  today. 

Now,  at  long  last,  we  have  a  fitting  memorial  to  honor  the  achievements 
and  the  sacrifice  of  our  Korean  War  veterans.  From  across  this  country 
and  around  the  world,  these  veterans  will  gather  in  our  Nation's  capital 
to  dedicate  the  Korean  War  Veterans  Memorial,  the  enduring  testament 
to  their  valor  and  generosity  of  spirit.  America  honors  their  service;  we 
remember  their  sacrifice;  and  we  are  forever  in  their  debt. 

NOW,  THEREFORE,  I,  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  July  27, 1995.  as  "National 
Korean  War  Veterans  Armistice  Day."  I  call  upon  all  Americans  to  observe 
this  day  with  appropriate  programs,  ceremonies,  and  activities  in  honor 
of  our  Nation's  Korean  War  veterans. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-sixth 
day  of  July,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-five, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twentieth. 
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numbers  are  7050-Public  Inspection  list  and  7051 -Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis. 
NOTE:  YOU  WILL  ONLY  GET  A  USTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301-713-6905 

FEDERAL  REGISTER  PAGES  AND  DATES.  JULY 


34453-34842 3 

34843-351 12 5 

3511»-35320 6 

35321-35460 7 

35461-35690 10 

35691-35828...- 11 

35829-36026 12 

36027-36202 13 

36203-36338 14 


JMI 


36339-36634 17 

36636-36950 18 

36951-37322 19 

37323-37554 20 

37555-37802 .21 

37803-37932 24 

37933-38226 25 

38227-38474 .26 

38475-38664. ...< 27 

38665-38946 28 


CFR  PARTS  AFFECTED  DURING  JULY 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
potjlishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since  the 
revision  date  of  each  title. 

3  CFR 

ProclameMons; 

6810 37321 

681 1 38227 

6812 „ 38945 

Executive  OntoTK 

12966 .36949 

February  1, 1886 

(Revoked  in  part  by 

PLO  7148) 36736 

Adminletratlve  Ontore: 
Memorandums: 

June  29,  1995 35113 

Presidential  Detefminations: 
No.  96-27  of  June  23. 

1995 _ 35461 

No.  95-28  of  June  23, 

1995 35463 

No.  95-29  of  June  28, 

1995 35465 

No.  95-31  of  July  2. 

1995 35827 


4  CFR 

28 351 1 5 

29 351 1 5 

6  CFR 

Oh.  XXXIII 37565 

213 351 1 9 

316 35119 

532 „...35467.  36203,  36204 

575 35601 

581 ...35468 

1 601 36630 

2610 _ 38665 

Propoead  Rules: 

532 36238 

550 35342 

7  CFR 

29 36027 

201 35829 

273 37556 

301 38666 

360 35831 

400 37323 

401 37933 

457 35832,37934 

723 38229 

868 36028,  36030 

920 36032 

921 36204 

945 36339 

947 38475 

963 37934 

956 34843 

958 34453 

989 36951 

998 36205,  36635 

1 1 50 37324 


1160 

37324 

1200 

37324 

1205 „.. 

1207 

.360)3,  37324 
37324 

1208 

37324 

1209 

37324 

1210 

37324 

1211 

37324 

1212 

37324 

1220 

37324 

1230 

37324 

1240 

37324 

1250 

37324 

1280 

37324 

1290„ >. 

1427 

37324 

38476 

1446 

35834 

1464 

38229 

36882 

.34454 

2812 

.34466 

Propoead  Rulee: 

1 

34474 

47 

34474 

319- .34832 

737 

35712,  .35871 
38766 

1004 

36239 

1137 

38767 

1138 

37373 

1493 

.37025 

1710 

36904 

1717 

36904 

1718 

36904 

8  CFR 

103 

37327 

244 

„ 37327 

299 

37327 

337 

37803 

9  CFR 

327 „.... 

38667 

381 

38667 

Proposed  RuIm! 

50 

37804 

82..... 

35343 

101 

36743 

112 

37936 

113 

36743 

145 

35343 

147 

35343 

391 

37328 

10  CFR 

19 

36038 

20 „. 

36038 

30 

38235 

40 

38235 

50 

36953 

70 

38235 

72 

38235 

110 

37556 

u 
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451 36959 

515 ...35321 

1008 35835 

PropoMdRulM: 

9 .38282 

2.. 37374 

50 37374 

51 37374 

61 36744 

72 .38286 

430  ..........36745.  37388.  37603 

437 37949 

810 38220 

11CFR 

1M .35292 

106 .35292 

109 35292 

114 J5292 

12CFR 

22 35286 

30 35674 

208 35286.  35674 

225 35120 

263 .35674 

303. 35674 

308 ~ 35674 

339 35286 

360 .35487 

364 35674 

563 35286 

570 35674 

614 35286 

780..~ 35286 

937 36966 

939 J36966 

PropoMd  Rul«K 

Ch.ll 38142 

3 38082 

20 - 34907 

21 34476 

28 34907 

30 35688 

g^  35353 

208  Z......3448i .  35688.  38082 

211 34481 

225 34481.  38082 

309 35148 

325..- 38082 

346 36074 

364 35688 

563 36366 

570 35688 

615 38521 

618 38621 

620 38521 

960 38768 

14CFR 

25 36967.  36969.  38893 

39 34844.  35322.  36323. 

35324,  35326,  35328,  35452. 

36971,  36972,  36974.  36976. 

36981 ,  36983,  36984,  36986, 

37500,  37810,  37811,  37813. 

37816,37817,37818,37820, 

37821 .  37823,  37936,  38477, 

38668 

71 34845,  35330,  35331. 

36332.  35333,  36340,  36341. 

36342,  36343,  36344,  36345. 

36346,  36637,  37565,  37566. 
37923,  38670 

73 37329.  37331.  37938 

95 36637 


97 36346.  36349, 36350, 

37331.37333 

1204 37567 

Proposad  RuIm: 

Ch.  I „„ 36746 

25 36832 

33 38771 

39 35873,  35877.  36078. 

36748,  36749,  37037.  37038, 
37607.  37608.  37966.  37968 

43 36926 

71 36370.  36371,  36372. 

36373.  36462.  36751.  37610. 
37969,  37970.  37971 

121 36932 

234 35158 

15CFR 

799 36638 

931 .38240 

16CFR 

1 37746 

2 37746 

3 37746 

4 37746 

236 37334 

1700 37710,38671 

Proposed  Rules: 

419 .38474 

436 34485 

801 38930 

802 38930 

1500 34922 

1 507 34922 

17CFR 

1 38146 

4 38146 

30 34458,  381 46 

150 38146 

21 0 „...3891 8 

231 35663 

239 38918 

274 38918 

Propossd  Rules: 

210 35656 

228 35604,  35633.  35656 

229 36604.  35633 

230 35604,  36638,  36642. 

35646.  35648.  38464 

232 35648,  38467 

239 35604,  36666.  38454 

240 35604.  36633.  36642. 

38467 

249 35604.  35633.  35642. 

35656.38467 

260 36642 

270 38467 

274 38454 

18CFR 

1 301 38478 

Proposed  Rules: 

Ch.  Ill 38288 

35 - 36752,38289 

284 35522 

19CFR 

4 35837 

10 37825 

141  to  199 35122 

201 37335 

Proposed  Rules: 

102 36878 


133 36249 

162 35881,  37856 

21  CFR 

6 36582.38612 

10 38612 

17 38612 

20 38612 

25 36582 

1 01 37502 

102 34459 

170 - 36582 

171 36582 

174 „ 36582 

202 38479 

310 38636 

500 38479 

501 38479 

510 35122,  36838.  38479 

522 351 22.  361 23 

558 34460 

862 ~ 38896 

866 38480 

872 <. 38896 

892 36639 

1 301 36640 

1306.... 36640 

1309 35264.  36334 

1313 35264.  36334 

1316 35264.  36334 

Proposed  Rules: 

74 37611 

101 37507.  37616 

1 33 3761 1 

201 3761 1 

310 » 38643 

314 34486 

341 38643 

820.- 37856 

862 38901.  38902 

864 38901 

866 38901.  38902 

868 38901.  38902 

870 38902 

872 35713.38902 

874 38902 

876 38902 

878 38902 

880 ~~ 38902 

882 38902 

884 38902 

886 38901.  38902 

888 - 38902 

890 ~ 38902 

892 - 38902 


22  CFR 

2U"Z'"'~~"".'.'. 

705 

A5a38 

36990 

37555 

23  CFR 

630 36991 

645 34846 

1204 36641 

24  CFR 

92 36020 

200 35691 

572 36016 

791 35123 

882 34660 

887 34660 

905 35691 

941 35691 

950 36666 


955 37335 

968 35691 

982 34660 

983 34660 

Proposed  Rules: 

92 36012 

950 37294 

990 37294 

25  CFR 

Proposed  Rules: 

Ch.  I 34488.  38928 

Ch.VI 37416 

26  CFR 

1 36669.  36671.  36993. 

36995.  37568.  37578.  37689 

18 37578 

301 37589 

602 36671.  36996.  37578 

Propossd  Rules: 

1 35882.  36766,  37621. 

38291 

18 35882 

301 36756.  37621 

28  CFR 

0 .35334,36710 

70 38241 

29  CFR 

1915 ~ 36043 

1926 - 36043 

1960 34851 

2610 36208 

2619 36210 

2622 36208 

2627 36998 

2644 3621 2 

2676 36210 

Propossd  Ruiss: 

9 36756 

2628 36308 

30  CFR 

Ch.ll ...36711 

18..... 35692 

19 35692 

20 36692 

22 35692 

27 35692 

28 35692 

35 36692 

36 35692 

50 36692 

56 35692 

57 36692 

70 35692 

71 36692 

74 35692 

77 35692 

90.. 35692 

901 38676 

902 38482 

904 38487 

906 38491 

913 35696.  35697.  38677 

914 38680 

915 38496 

916 38496 

917 38682 

918 38487 

920 38685 

924 38676 

925 36044.  38496 


926 36998.  38482 

931 38491 

934 36213.  38482 

935 36352,  37938,  38500 

936 .38487 

938 .38686 

943 .38487 

944 J7002,  38491 

946 38689 

948 .38691 

950 .38482 

Ch.ll .37417 

21 1 .» 38533 

906 38773 

920 _ .36080 

931. 37622 

935 .37972 

936 .38533 

944 „ J5158 

948 J4934 

31  CFR 

321 J5126 

550 J7940 

32  CFR 

90 .37337 

91... .37337 

290 .35699 

31 1 „ .36050 

341 35839 

806b J6224 

855 37348 

Propossd  RulSK 

57 36081 

33  CFR 

100 35699.  36355,  36356 

117 36357,  36359.  37364, 

37365 

162 : 35701 

165 35702.37941 


.36492 


lOOi 38291 

1171 3741 7 

165 36374 

320 37280 

326 37280 

331 37280 

34  CFR 

Ch.XI 35798 

200 34800 

201 34800 

203 34800 

205 34800 

212 34800 

263 351 1 1 

1100 .35798 


.38608 


371. 


36  CFR 

5....- 35839 

7...,i 35839.36224 

68... 35842 

701 34852 

Propossd  Rules: 

7.... 35887 

13..1 36082 

215. 36767 

217. 36767 

219 J6767 


37  CFR 

1....1 
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.36492 


PrepoMd  Rutoss 

201 

202 


..35522 
..35522 


38  CFR 

4 

36 


.37012 
.38256 


39  CFR 

1 1 1 

265 


,.34854 
..36711 


111 36179.36376 

40  CFR 

9 -.. 34582.35452 

52 34856.  34859.  34867. 

36051 .  36060.  36063.  36065, 
36225.  36227.  36361.  36715, 
36722.  36723.  37013.  37015. 
37366.  38694.  38700.  38707. 
38710.  38712.  38715.  38718, 
38722 

60 35452 

61 „ 38725 

63 „ 37825 

70 «.  J5335.  36065,  36070 

80 35488 

81 34461.  34859,  38726 

82..... 38729 

86.... 37945 

QQ 34582 

1 80.........348M,  348«i.  3^  . 

34874,  34876,  35844.  36729. 
37019,  37020.  38262 

185 34876.  38264 

186 34876.  38264 

260 35452 

262 35452 

264 35452.  35703 

265 35452.  35703 

270 35452 

271 35452, 35703.  36731. 

38502 

281 34879 

300 37827 

302 35492.  36991 

355 35991 

436 .35796 

704 34462 

707 .34462 

712 34462.  34879.  37945 

716 34462.  34879 

720 34462 

721 34462 

723 34462 

761 „ 34462 

763 34462 

766 *. 34462 

790 „ 34462 

795 34462 

796 34462 

799 34462 

Proposed  Rules: 

52 34488,  34938,  35361, 

35531,  35635,  36082,  36252. 

36377,  36768.  37040,  38293. 

38535.  38775.  38776.  38777. 
38780 

63....- 34938.37858 

70 34488.  34493.  35538. 

36083 

80 34940 

81 38781 

140 34940 


180 34943,  34945.  35365. 

36768,38295 

185 38781 

260 37974 

261 36377 

264 3571 8.  37974 

265 3571 8.  37974 

271 36377.  38537 

300 J5160. 36770.  38297 

302 36377 

^ww  •••••••■■•••■••••■••••••••■•••••••■0^900 

439 35367 

41  CFR 

101^7 .35706 

Propossd  Ruiss: 

51-5 38784 

42  CFR 

3 „ 36072 

6 36073 

50 35810 

51g.. 36072 

1 1 0_ 36072 

410 36733 

413 37590 

414 35492,  36733 

417 34885 

424... 38266 

433 35498 

PropoMd  Rtitos: 

52b 35266 

400 38400 

405 35544.  38400 

410 — 35544,  38400 

411 35544,  38400 

412 35544,  38400 

413 35644,  38400 

414 35644,  38400 

415 35644.  38400 

417 35544.  38400 

489 35544.  38400 

43  CFR 

PubNe  Land  Ordsn 

7147 36736 

7148 36736 

44CFR 

64 38272 

65 34888,  34889;  35276. 

38275 
67 34891 

67 34947.38299 

1160 35162 

45  CFR 

94 35810 

96 36334 

Propossd  RuIss: 

57a 36093 

95 37858 

46  CFR 

25 37419 

26 37419 

67 37923 

68 37923 

150 37923 

1 62 3741 9 

201 38734 

206 38734 

246 38734 

253 38734 


275 38734 

276 38734 

285 38734 

^WJ  ••••■•••■•»■•■•■••••»••••••■•  ••...00f04 

345....... 38735 

346......... 38735 

347 38735 

47  CFR 

0...- 34901 .  35503 

1 .34902.  36736.  38276. 

38737 

2 .35507,  37596,  37828 

20- - 37786 

21 36524.  36737 

24 37786 

63 35507 

64 35846 

73 35338,  35339,  35340, 

35512.  36230,  36231.  37371. 

37597,  37598,  37946,  37947. 
37948,  38280.  38738.  38739 

76 35854.37830 

80 • M 35o0/ 

87 37828 

90 .35507.37152 

PfopOMd  Rutas: 

2 35166 

1 5 „ 351 66 

22 36772 

25 35186 

32 35548 

36 - 35548 

61 37980 

63 37980 

64 35368.37041 

73 34959,  35369,  36372. 

35548.  36378.  36772.  37041 . 

37042.  37622.  37623.  37981. 
38539.  38784.  38785 

87 35166 

90 35719,  36772.  37148 

94 .36772 

48  CFR 

Ch.  1 37292.  37772 

Ch.  3 36740 

1 34732.  34733.  34735 

2 34732.  34735.  34741 

3 „ 34732.  34741 .  37773, 

37774 

4 34732,  34735,  34741 

5 34732,  34736,  34741 

6 34732.34741 

7 34732.  34736.  37777 

8 34732.  34736.  34741 

9 .34732.  34735.  34741 

11 37777 

12 34732.34735 

13 34732,34741 

14 34732,34735 

15 34732.  34735.  34741 

16 34732.  34736,  34741. 

37777 
19 34732.  34735.  34741. 

37777 

20 34732.  34735.  34741 

22 34732.34741 

23 34732.34741 

25 34732.  34735.  34741 

27 34732.34741 

28 34732,  34735.  34741 

29 34741 

32 .34732,  34735.  34741, 

37778 
33 34732 
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36 .34732. 34735.  34741 .    1545.. 

37777    1546.. 

37 J7778    1562.. 

41 34732.  34741 .  37777    1809. 

42 34732.  34741     1825. 

43 .34732.  34741     1830. 

44 34732.  34741     1831 . 

45 34732.  34735,  34741 

46 34732.34741 

47 34732.34741 

49 34732.  34741.  37773 

52 34732.  34735.  34741. 

37773 

53 -..34732.  34735. 34741 

204 - 34467 

215 -...- -34467 

217 ~ - .34467 

219 -35668 

225 .34470. 34471 

243 „ _ .34467 

252 34471, 35668 

253 35868 

1501 38504 

1503. 38504 

1504 38504 

1505 .38504 

1506 38504 

1500 „........38504 

1512 38504 

1513 38504 

1514 38504 

1515 -....38504 

1516 38504 

1519 - 38504 

1520 _ 38504 

1522 38504 

1523 37982 

1524 - .38504 

1525 38504 

1530 38504 

1531 38504 

1532 „ 38504 

1533... 38504    40.... 

1536 38504    195., 


.38504 
..38504 
..37982 
..37983 
..37598 
..37983 
..37983 


32. 35454 

42 38196 

52 35454,  38196 

206 - -34497 

207 __.34497 

225 _ .34497 

1562 35719 

5448 - 35720 

5452 35720 


49CFR 

1 

Ch.  Ill._. 

325 

350 

382 

385 

387 

390 

391 

392 

395 

396 

397 

541. 


J7371 

38739 

38739 

. .38739 

38739 

38739 

38739 

.......38739 

38739 

38739 

38Z39 

38739 

.38739 

382ai 


571 35126.  36741.  37836. 

37844,  38749.  38762 

35458 

35458 

„ 35458 

: 37930 


573 
576 
577 
661 


1039. 


.38280 

..38200 
..35549 


225 34498 

531 37861 

571 35169.  35373.  35889. 

36253.  36378.  37042.  37864. 
37986 

573 35459 

575 34961.  36255 

576 35459 

577 35459 

SOCFR 

1 7 .36000 

36 ....37308 

285 _. -....38505 

301 34472.  36364 

61 1 37848 

630 35340.  35869 

644 - - 35340 

645 - 35340 

650. '. -...35513 

651 -3551 3 

653 -35340 

661 - 37850 

663  - 34472.  37022.  38519 

669 35340 

672 35146.  35711.  35870. 

36236.  36237.  37600.  37601. 
3851 9,  38765 

675 34904.37602 

677 - 34904 

678™ -.35340,  37023 

PropOMO  RtMS: 

Ch.  VI 37044 

17 35374.  36380.  36382. 

37419,  37866.  37987.  37993. 
38305 

18 36382 

20 3731 4.  37754 

32 36196,  36200 

36 36093.  36576 

216 -._-.- .37043 

227 - 38011 

228 - 35891 


229 .37043 

630 .38785 

635 34965 

638 36093 

641 .37624 

654 37868 

661 37045 

678. .38785 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of. 
puUic  bills  fnxn  the  cumnt 
session  of  Congress  which 
have  beoome  Federal  \anm.  It 
may  tie  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sen/ice)  on  202-523- 
6641 .  The  text  of  laws  is  not 
published  in  the  Federal 
Register  txit  may  be  ordered 
in  individual  pamjsblet  fonn 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington. 
DC  20402  (phone.  202-512- 
2470). 

H.R.  1944/P.L  104-19 

Emergency  Supplemental 
Appropriations  for  Additional 
Disaster  Assistarice,  for 
Antiterrorism  Initiatives,  for 
Assistance  in  the  Recovery 
from  ttie  Tragedy  that 
Occuned  at  Oldahoma  City. 
and  Rescissions  Act,  1955 
(July  27,  1995;  109  StaL  194; 
61  pages) 

Last  List  July  13.  1995 
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Public  Papers 
off  the 

Presidents 
off  tlie 
United  States 


Annual  volumes  conlaining  Ihc  pul>lic  m«*M|et 
and  •lalemcnl*.  newt  conference*,  and  other 
■clecled  paper*  releaaed  by  the  White  House. 

Volume*  for  the  following  year*  are  available:  other 
volume*  not  li*ted  are  out  of  print. 


Ronald  Reagan 

1984 

(Book  II) 436.00 

1985 

(Book  I) 434.00 

1985 

(Book  II) 430.00 

1966 

(Book  I) 437.00 

1986 

(Book  II) 435.00 

1967 

(Book  I) ..._ 433.00 

1987 

(Book  II) 435.00 

1988 

(Book  I)  ...„ 439.00 

1988-89 

(Book  II) 438.00 

George  Bush 

1969 

(Book  I) 438.00 

1989 

(Book  II) 440.00 

1990 

(Book  II) 441.00 

1991 

(Book  I) „  $41.00 

1991 

(Book  II) 444.00 

1992  , 

(Book  I) 447.00 

1992-93 

(Book  II) 449.00 


William  f.  Clinton 

1993 

(Book  I) 451.00| 

1993 

(Book  II) 451.001 


Publi*hed  by  the  Office  of  the  Federal  Regi*ter.  National 
Archive*  and  Record*  Admini*lr«tion 

Mail  order  to: 

New  Orders.  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


Order  Now! 

The  United  States 
Government  Manual 
1994/95 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 
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Rules  and  Regulations 


Fedwal  Register 

Vol.  60.  No.  146 
Monday,  July  31,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicatiiity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  wfiich  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8CFRPart204 
PNS  No.  1690-05] 
RIN  111$-AD91 

immigrant  Petitions;  Children  of 
Widows  or  Widower 

agency:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  This  interim  rule  amends  the 
Immigration  and  Naturalization  Service 
("the  Service")  regulations  by  providing 
clarifying  language  and  procedures  for 
according  immigrant  status  to  children 
of  widows  or  widowers  who  were  not 
previously  eligible  for  immigration 
benefits  as  derivative  immediate 
relatives.  This  regulation  will  enhance 
family  well-being  by  promoting  the 
family  iinity  relationship  between  the 
child  and  his  or  her  widowed  mother  or 
father. 

DATES:  This  rule  is  effective  July  31, 
1995.  Written  comments  must  be 
submitted  on  or  before  September  29, 
1995. 

ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Director, 
Policy  Directives  and  Instructions, 
Immigration  and  NaturaHzation  Service, 
425  "I"  Street  NW.,  Room  5307, 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
No.  1690-95  on  your  correspondence. 
Comments  are  available  for  public 
inspection  at  the  above  address  by 
calling  (202)  514-3048  to  arrange  for  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ramonia  Law-Hill,  Senior 
Adjudications  Officer,  Adjudications 
Division,  Immigration  and 
Natixrahzation  Service,  425  "I"  Street 


NW.,  Room  3214,  Washington,  DC 
20536,  telephone  (202)  514-5014. 
SUPPLEMENTARY  INFORMATION:  Section 
302(a)(2)  of  the  Miscellaneous  and 
Technical  Amendmmits  of  1991,  Public 
Law  102-232,  dated  December  12, 1991, 
amended  the  Immigration  Act  of  1990 
and  the  Immigration  and  Nationahty 
Act  (the  Act)  so  that  certain  widows  and 
wridowers  of  United  States  citizens 
would  be  considered  to  be  immediate 
relatives  and  would  be  able  to  petition 
for  themselves.  This  original  language, 
however,  did  not  extend  to  the  children 
of  widows  and  widowers.  Section 
219(b)  of  the  Immigration  and 
Nationality  Technical  Corrections  Act  of 
1994  (Technical  Corrections  Act),  Public 
Law  103-416,  dated  October  25, 1994, 
expanded  the  definition  of  the  term 
"immediate  relative"  in  section 
201(b)(2)(A)(i)  of  the  Act  to  include  the 
child  of  an  alien  who  qualifies  as  a 
widow  or  widower.  Section  219(b)  abo 
amended  section  204(a)(1)(A)  of  the  Act 
so  that  the  child  of  a  widow  or  widower 
could  be  included  in  the  petition  filed 
by  the  widow  or  widower.  Before  these 
changes,  the  child  of  a  widow  or 
widower  would  only  be  eUgible  to 
acquire  immigrant  status  after  the 
acquisition  of  inunigrant  status  by  the 
widow  or  widower,  and  after  ♦he 
approval  of  a  petition  filed  b  /  the 
widow  or  widower  for  classification  of 
the  child  under  section  203(a)(2)  of  the 
Act.  The  changes  in  the  Technical 
Corrections  Act  now  enable  the  child  to 
be  included  in  the  widow  or  widower's 
petition  and  to  accompany  or  follow  to 
join  the  widow  or  widower  to  the 
United  States  as  a  derivative  immediate 
relative.  Accordingly,  this  rule  amends 
8  CFR  204.2(b)(4)  to  reflect  the  changes 
to  the  Act.  It  should  be  noted  that  these 
derivative  benefits  do  not  extend  to  the 
unmarried  or  married  sons  or  daughters 
of  widows  or  widowers  of  United  States 
citizens.  This  regulation  reflects  that 
exclusion. 

The  Service's  implementation  of  this 
rule  as  an  interim  rule,  with  provision 
for  post-promulgation  public  comment, 
is  based  upon  the  "gooid  cause" 
exceptions  found  at  5  U.S.C.  533  (b)(B) 
and  (d)(3).  The  reasons  and  the 
necessity  for  immediate  implementation 
of  this  interim  rule  are  as  follows:  The 
statutory  provision  addressed  in  this 
rule  became  effective  October  25, 1994. 
It  was  clear  that  the  Congressional 
intent  was  to  implement  this  provision 


immediately  and  any  further  delay 
would  be  contrary  to  this  intent. 
Moreover,  this  interim  rule  confers  an 
immediate  benefit  upon  eligible  persons 
who  otherwise  would  not  be  eligible  for 
legal  admission  to  the  United  States  as 
permanent  residents.  Furthermore,  this 
rule  does  not  impose  a  penalty  of  any 
kind.  It  is  imperative  that  this  interim 
rule  become  effective  upon  publication 
so  that  those  persons  who  are  eniitled 
to  the  benefit  may  apply  accordingly. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  this  rule  vtrill 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities.  This  rule  merely  confers  a 
benefit  upon  eligible  persons  and  does 
not  impose  a  penalty  of  any  kind. 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
NaturaUzation  Service,  to  be  a 
"significant  regulatory  action"  imder 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  imder 
section  (6)(a)(3)(A). 

Executive  Order  12612 

The  regulation  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  vdrious 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  Federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12606 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service  certifies  that 
she  has  addressed  this  rule  in  light  of 
the  criteria  in  Executive  Order  12606 
and  has  determined  that  this  regulation 
will  enhance  family  well-being  by 
promoting  the  family  unity  relationship 
between  the  child  and  his/her  mother  or 
father. 
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List  of  Subjects  in  8  CFR  Part  204 

Administrative  practice  and 
procedure.  Aliens,  Inunigration. 
Petitions. 

Accordingly,  part  204  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  204— IMMiGRANT  PEimONS 

1.  The  authority  citation  for  part  204 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103, 1151, 1153, 
1154, 1182, 1186a,  1255;  8  CFR  part  2. 

2.  In  §  204.2  paragraph  (b)(4)  is 
revised  to  read  as  follows: 

$204^    Relative  petitions. 

•        •        *        •        • 

(b)*  *  * 

(4)  Derivative  beneficiaries.  A  child  of 
an  alien  widow  or  widower  classified  as 
an  immediate  relative  is  eligible  for 
derivative  classification  as  an 
immediate  relative.  Such  a  child  may  be 
included  in  the  principal  alien's 
immediate  relative  visa  petition,  and 
may  accompany  or  follow  to  join  the 
principal  alien  to  the  United  States. 
Derivative  benefits  do  not  extend  to  an 
luimarried  or  married  son  or  daughter  of 
an  alien  widow  or  widower. 
»        •        *        *        * 

Dated:  July  21, 1995. 
Doris  Metemer. 

Commissioner,  Immigration  and 

Naturalization  Service. 

IFR  Doc.  95-18677  Filed  7-28-95;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  207,  220,  221  and  224 
[Regulations  G,  T,  U  and  X] 

Securities  Credit  Transactions;  List  of 
Marginable  OTC  Stociis;  List  of 
Foreign  Margin  Stocl(S 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule;  determination  of 
applicabiUty  of  regulations. 

summary:  The  List  of  Marginable  OTC 
Stocks  (OTC  List)  is  composed  of  stocks 
traded  over-the-coimter  (OTC)  in  the 
United  States  that  have  been  determined 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System  to  be  subject  to  the 
margin  requirements  imder  certain 
Federal  Reserve  regulations.  The  List  of 
Foreign  Margin  Stocks  (Foreign  List)  is 
composed  of  foreign  equity  securities 
that  have  met  the  Board's  eligibility 
criteria  imder  Regulation  T.  The  OTC 
List  and  the  Foreign  List  are  published 


four  times  a  year  by  the  Board.  This 
document  sets  forth  additions  to  and 
deletions  fi'om  the  previous  OTC  List. 
There  are  no  additions  to  or  deletions 
from  the  previous  Foreign  List. 
EFFECTIVE  DATE:  August  14, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Wolffinun,  Seciuities  Regulation 
Analyst,  Division  of  Banking 
Supervision  and  Regulation,  (202)  452- 
2781,  Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  D.C. 
20551.  For  the  hearing  impaired  only, 
contact  Dorothea  Thompson, 
Teleconunimications  Device  for  the  Deaf 
(TDD)  at  (202)  452-3544. 
SUPPLEMENTARY  INFORMATION:  Listed 
below  are  additions  to  and  deletions 
bom  the  OTC  List,  which  was  last 
published  on  April  24, 1995  (60  FR 
20005),  and  became  effective  May  8, 
1995.  A  copy  of  the  complete  OTC  List 
is  available  from  the  Federal  Reserve 
Banks. 

The  OTC  List  includes  those  stocks 
that  meet  the  criteria  in  Regulations  G, 
T  and  U  (12  CFR  Parts  207,  220  and  221, 
respectively).  This  determination  also 
affects  the  applicability  of  Regulation  X 
(12  CFR  Part  224).  These  stocks  have  the 
degree  of  national  investor  interest,  the 
depth  and  breadth  of  market,  and  the 
availability  of  information  respecting 
the  stock  and  its  issuer  to  warrant 
regulation  in  the  same  fashion  as 
exchange-traded  securities.  The  OTC 
List  also  includes  any  OTC  stock 
designated  for  trading  in  the  national 
market  system  (NMS  sectuity)  under 
rules  approved  by  the  Seciuities  and 
Exchange  Commission  (SEC). 
Additional  OTC  stocks  may  be 
designated  as  NMS  securities  in  the 
interim  between  the  Board's  quarterly 
publications.  They  will  become 
automatically  marginable  upon  the 
effective  date  of  their  NMS  designation. 
The  names  of  these  stocks  are  available 
at  the  SEC  and  at  the  National 
Association  of  Securities  Dealers,  Inc. 
and  will  be  incorporated  into  the 
Board's  next  quarterly  publication  of  the 
OTC  List. 

There  are  no  new  additions,  deletions 
or  changes  to  the  Board's  Foreign  List, 
which  was  last  published  on  April  24, 
1995  (60  FR  20005),  and  which  became 
effective  May  8, 1995.  This  notice  serves 
as  republication  of  that  List  with  a  new 
effective  date  of  August  14, 1995.  The 
Foreign  List  includes  those  foreign 
securities  that  meet  the  criteria  in 
section  220.17  of  Regulation  T  and  are 
eligible  for  margin  treatment  at  broker- 
dealers  on  the  same  basis  as  domestic 
margin  securities.  A  copy  of  the 
complete  Foreign  List  is  available  from 
the  Federal  Reserve  Banks. 


PuMic  Cominent  and  Deferred  Effective 
Date 

The  requirements  of  5  U.S.C.  553  with 
respect  to  notice  and  public 
participation  were  not  followed  in 
connection  with  the  issuance  of  this 
amendment  due  to  the  objective 
character  of  the  criteria  for  inclusion 
and  continued  inclusion  on  the  Lists 
specified  in  12  CFR  207.6  (a)  and  (b), 
220.17  (a),  (b).  (c)  and  (d),  and  221.7  (a) 
and  (b).  No  additional  useful 
information  would  be  gained  by  public 
participation.  The  full  requirements  of  5 
U.S.C.  553  with  respect  to  deferred 
effective  date  have  not  been  (bllowed  in 
connection  with  the  issuance  of  this 
amendment  because  the  Board  finds 
that  it  is  in  the  public  interest  to 
facilitate  investment  and  credit 
decisions  based  in  whole  or  in  part 
upon  the  composition  of  these  Lists  as 
soon  as  possible.  The  Board  has 
responded  to  a  request  by  the  public 
and  allowed  approximately  a  two-week 
delay  before  the  Lists  are  effective. 

List  of  Subjects 

12  CFR  Part  207 

Banks,  Banking,  Credit,  Margin, 
Margin  requirements.  National  Market 
System  (NMS  Security),  Reporting  and 
recordkeeping  requirements,  Seciuities. 

12  CFR  Part  220 

Banks,  Banking,  Brokers,  Credit, 
Margin,  Margin  requirements. 
Investments,  National  Market  System 
(NMS  Security),  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  221 

Baiiks,  Banking,  Credit,  Margin, 
Margin  requirements,  National  Market 
System  (NMS  Security),  Reporting  and 
recordkeeping  requirements,  Seciuities. 

12  CFR  Part  224 

Banks,  Banking,  Borrowers,  Credit, 
Margin,  Margin  requirements,  Reporting 
and  recordkeeping  requirements, 
Securities. 

Accordingly,  pursuant  to  the 
authority  of  sections  7  and  23  of  the 
Securities  Exchange  Act  of  1934,  as 
amended  (15  U.S.C.  78g  and  78w),  and 
in  accordance  with  12  CFR  207.2(k)  and 
207.6  (Regulation  G),  12  CFR  220.2(u) 
and  220.17  (Regulation  T),  and  12  CFR 
221.2(j)  and  221.7  (Regulation  U),  there 
is  set  forth  below  a  listing  of  deletions 
from  and  additions  to  the  OTC  List. 


Deletioiis  Frmn  the  List  of  Marginable 
OTC  Stocks 

Stocks  Removed  For  Failing  Continued 
Listing  Requirements 

ACTION  PERFORMANCE  COMPANIES. 
INC. 

Warrants  (expire  04-27-98) 
ALL  FOR  A  DOLLAR.  INC. 

$.01  par  common 
ALPHA  1  BIOMEDICALS.  INC. 

$.001  par  common  Class  C,  warrants 
(expire  02-28-97) 
ARCUS,  INC. 

$.01  par  common 
BIOMEDICAL  WASTE  SYSTEMS.  INC. 

Class  B,  warrants  (expire  06-04-96) 
BIOMIRA.  INC. 

Rights  (expire  06-02-95) 
BPI  PACKAGING  TECHNOLOGIES. 
INC. 

Class  A.  warrants  (expire  06-16-95) 
CAPITAL  GAMING  INTERNA'nQNAL, 
INC. 

No  par  common 
CELLCOR.  INC. 

$.01  par  common 
CHINATEK.  INC. 

$.001  par  common 
COMCENTRAL  CORPORATION 

$.02  par  common 
CRAY  COMPUTER  CORPORATION 

$01  par  common 
DATEQ  INFORMATION  NETWORK, 
INC. 

$.01  par  common 
EL  PASO  ELECTRIC  COMPANY 

No  par  conunon 
ENVIRONMENTAL  TECHNOLOGIES 
CORP. 

Warrants  (expire  07-20-95) 
F  &  M  DISTRIBUTORS.  INC. 

$.01  par  common 
FIRST  COMMERCL\L  BANCORP.  INC. 

$.01  par  common 
FRANKLIN  OPHTHALMIC 

INSTRUMENTS  COMPANY,  INC. 

$.001  par  common 
FREYMILLER  TRUCKING,  INC. 

$.01  par  common 
FUTURE  HEALTHCARE.  INC. 

No  par  common 
GOLDEN  SYSTEMS,  INC. 

No  par  cotnmon 
GOTHAM  APPAREL  CORPORATION 

$.001  par  common 
HUBCO.  INC. 

Series  A,  $24.00  stated  value 
preferred 
INTERACTIVE  NETWORK,  INC. 

No  par  common 
INTERNATIONAL  RESEARCH  AND 
DEVELOPMENT  CORPORATION 

$.50  par  common 
JENNIFER  CONVERTIBLES,  INC. 

$.01  par  common 
LIDAK  PHARMACEUTICALS 

Class  C,  warrants  (expire  05-26-95) 
MEDICIS  PHARMACEUTICAL 
CORPORA-nON 


Class  C,  warrants  (expire  04-10-95) 
NEW  ENGLAND  REALTY 
ASSCOATES  LIMITED 
PARTNERSHIP 
Depositary  Receipts 
NOBLE  DRILLING  CORPORATION 
$2.25  par  convertible  exchangeable 
preferred 
OCTAGON,  INC. 
$.01  par  common  Class  A,  wanants 
(expire  02-16-99) 
ONCOR,  INC. 

$.01  par  common 
PACEFIC  BASIN  BULK  SHIPPING  LTD. 

Units  (expire  09-30-99) 
PHOTONICS  CORPORA'nON 

$.001  par  common 
PRODUCERS  ENTERTAINMENT 
GROUP  LTD.,  THE 
$.001  par  common 
RIMAGE  CORPORATION 

Warrants  (expire  07-20-95) 
SCIENTIFIC  SOFTWARE-INTERCOMP 

No  par  common 
SELECT  MEDLV  COMMUNICATIONS, 
INC. 
$.001  par  common 
SLM  INTERNATIONAL,  INC. 

$.01  par  common 
SPECTRUM  INFORMATION 
TECHNOLOGIES  INC. 
No  par  common 
STAPLES,  INC. 
5%  convertible  subordinated 
debentures 
STUARTS  DEPARTMENT  STORES. 
INC. 
$.01  par  common 
SUNRISE  TECHNOLOGIES 
INTERNA-nONAL.  INC. 
No  par  common 
SWING-N-SLIDE  CORPORATION 

$.01  par  common 
TCF  FINANCL\L  CORPORATION 
Series  A,  noncumulative  perpetual 
preferred  Warrants  (expire  07-01- 
95) 
TRANS-INDUSTRIES.  INC. 

$.10  par  common 
U.  S.  WIRELESS  DATA,  INC. 
Class  A,  $.01  par  common 
UNIMARK  GROUP,  INC. 

Warrants  (expire  08-12-99) 
UNR  INDUSTRIES.  INC. 

Warrants  (expire  06-14-95) 
VARI-L  COMPANY,  INC. 

Warrants  (expire  04-20-97) 
VENTURA  COUNTY  NA-HONAL 
BANCORP 
Rights  (expire  06-21-95) 
XENOVA  GROUP 
American  Depositary  Receipts  (Units 
expire  07-08-95) 
XPLOR  CORPORATION 
$.01  par  common 

Stocks  Removed  for  Listing  on  a 
National  Securities  Exchange  or  Being 
Involved  in  an  Acquisition 

ADESA  CORPORATION 


No  par  common 
ALIAS  RESEARCH  INC 

No  par  common 
ALLEGHENY  &  WESTERN  ENERGY 
CORP. 

$.01  par  common 
AMERICAN  RECREA-nON  CENTERS, 
INC. 

No  par  common 
AMERICAN  SAVINGS  OF  FLORIDA, 
FSB 

$.01  par  common 
BANCORP  NEW  JERSEY.  INC. 

$.01  par  common 
BANK  MARYLAND  CORP. 

$.05  par  common 
BEST  POWER  TECHNOLOGY.  INC. 

$.01  par  common 
BESTOP,  INC. 

$.002  par  common 
BROADCAST  INTERNATIONAL,  INC. 

$.10  par  common 
BROADCASTING  PARTNERS,  INC. 

Class  A,  $.01  par  common 
CAREERSTAFF  UNLIMITED.  INC. 

$.0001  par  common 
CASINO  &  CREDIT  SERVICES.  INC. 

$.001  par  common 
CENTRAL  MORTGAGE  BANCSHARES, 
INC. 

$1.00  par  common 
CHESAPEAKE  ENERGY 
CORPORA'nON 

$.01  par  common 
CONTEL  CELLULAR,  INC 

Class  A.  $1.00  par  common 
CORAL  GABLES  FEDCORP.  INC. 

$.01  par  common 
CROCKER  REALTH  INVESTORS.  INC. 

$.001  par  common 
DEERBANK  CORPORA'nON 

$1.00  par  common 
DEKALB  ENERGY  COMPANY 

Class  B,  no  par  common 
DEWOLFE  COMPANIES.  INC.  THE 

$.01  par  common 
EASEL  CORPORATION 

$.01  par  common 
EB.  INC. 

$2.00  par  common 
ENVmOQ  CORPORATION 

$.44  par  common 
ENVOY  CORPORA'nON 

$1.00  par  common 
FF  BANCORP,  INC.  GFlorida) 

$1.00  par  common 
FIRST  SOUTHERN  BANCORP.  INC. 

No  par  common 
FLAIR  CORPORA'nON 

$.01  par  common 
GLYCOMED  INCORPORATED 

No4>ar  common 
GOLDENBANKS  OF  COLORADO.  INC. 

$.05  par  common 
GRAY  COMMUNICA'nONS  SYSTEMS, 
INC. 

No  par  common 
HCC  INSURANCE  HOLDINGS,  INC. 

$1.00  par  common 


JMI 
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HOMEDCO  GROUP,  INC. 

$.01  pax  common 
INFINITY  BROADCASTING 
CORPORATION 
Class  A.  $.002  par  common 
INTERTRANS  CORPORATION 

No  par  common 
INVESTORS  BANK  CORPORATION 

$.01  par  common 
KEYSTONE  HERITAGE  GROUP,  INC. 

$5.00  par  common 
LAKELAND  FIRST  FINANCLVL  GROUP 

$.10  par  common 
LEASEWAY  TRANSPORTATION 
CORP. 
$.01  par  common 
LOTUS  DEVELOPMENT 
CORPORATION 
$.01  par  common 
NAC-RE  CORPORATION 

$.10  par  common 
NFS  FINANOAL  CORPORATION 

$.01  par  common 
NUVISION.  INC. 

$.50  par  common 
OLD  YORK  ROAD  BANCORP,  INC. 

$1.00  par  common 
OLYMPUS  CAPITAL  CC«P. 

$1.00  par  common 
OSHMAN'S  SPORTING  GOODS.  INC. 

$1.00  par  common 
PACO  PHARMACEUTICAL  SERVICES, 
INC. 
$.01  par  common 
PARK  COMMUNICATIONS,  INC. 

$.16%  par  common         

PETROLANE  INCORPORATED 

Class  B,  $.01  par  common 
PETSTUFF  INC. 

$.01  par  common 
PHARMACY  MANAGEMENT 
SERVICES 
$.01  par  common 
PLAINS  SPIRIT  FINANCL\L  CORP. 

$.01  par  common 
PONCEBANK 

$1.00  par  common 
RE  CEPITAL  CORPORATION 

$.10  par  common 
REHABILITY  CORPORATION 

$.01  par  common 
RENAISSANCE  COMMUNICATIONS 
CORP. 

$.01  par  common  

SHURGARD  STORAGE  CENTERS,  INC. 

Class  A,  $.01  par  common 
SKYBOX  INTERNATIONAL  INC 

$.01  par  common 
THOMAS  NELSON.  INC 

$1.00  par  common 
TRANSMEDL\  NETWORK,  INC. 

$.02  par  common 
VICTORL\  FINANCL^L  CORPORATION 

$.01  par  conmion 
WATTS  INDUSTRIES.  INC. 
Class  A,  $.10  par  common 
WAVEFRONT  TECHNOLOGIES.  INC. 

No  par  common 
WCT  COMMUNICATIONS.  INC. 


No  par  common 
WHITMAN  MEDICAL  CORPORATION 

No  par  common 
WILEY.  JOHN  &  SONS.  HSIC 

Class  A,  $1.00  par  common 

Class  B.  $1.00  par  common 
ZILOG,  INC. 

No  par  common 

Additions  to  the  OTCUst 

1ST  BANCORP  (Indiana) 

$1.00  par  conunon 
ACCUGRAPH  CORPORATION 

Class  A,  No  par  common 
ACT  NETWORKS.  INC 

$.01  par  common 
AG  ASSOCL\TES.  INC. 

No  par  common 
AG-CHEM  EQUIPMENT  CO..  INC. 

$.01  par  common 
AGRIUMINC 

No  par  common 
ALGOMA  STEEL,  INC. 

No  par  common         

ALLERGAN  UGAND  RETINOID 
THERAPEUTICS 
Units  (expire  06-05-97) 
AMERICAN  HEALTH  PROPERTIES. 
INC. 
No  par  depositary  shares 
AMERICAN  ONCOLOGY  RESOURCES. 
INC. 
$.01  par  common 
AMERICAN  RADIO  SYSTEMS 
CORPORATION 
Class  A.  $.01  par  common 
ANADIGICS.  INC. 

$.01  par  common 
APPS  DENTAL.  INC. 

$.01  par  common 
ARCSYS.  INC. 

$.0001  par  common 
ARGOSY  GAMING  COMPANY 
12%  convertible  subordinated 
debentures 
ASB  FINANCL\L  CORPORATION 

No  par  common 
BAAN  COMPANY  NV 
NLG  .02  par  common 
BDM  INTERNATIONAL.  INC. 

$.01  par  common 
BELMONT  BANCORP  (Ohio) 

$.50  par  common 
BELMONT  HOMES.  INC. 

$.10  par  common 
BNCCORP.  INC. 

$.01  par  common 
BROCKWAY  STANDARD  HOLDINGS 
CORPORATION 
$.01  par  common 
BUCYRUS-ERIE  COMPANY 

$.01  par  common 
BUSINESS  RESOURCE  GROUP 

$.01  par  common 
BYRON  PREISS  MULTIMEDIA 
COMPANY.  INC. 
$.001  par  common 
C.  P.  CLARE  CORPORATION 
$.*01  par  common 


CALIFORNL\  MICRO  DEVICES 
CORPORATION 
No  par  common 
CARETENDERS  HEALTH 
CORPORATION 
$.10  par  common 
CAROLINA  SOUTHERN  BANK 

$5.00  par  common 
CHAMPION  ROAD  MACHINERY.  LTD. 

No  par  common 
CHICAGO  MINL\TURE  LAMP.  INC. 

$.01  par  common 
CKF  BANCORP.  INC.  (Kentucky) 

$.01  par  common 
COHESANT  TECHNOLOGIES,  INC. 

$.001  par  common 
COLUMBL\  BANCORP 

$.01  par  common 
COMMUNITY  FINANCL^L 
CORPORATICM4 

$.01  par  common  

COMPUTER  LEARNING  CENTERS. 
INC. 
$.01  par  common 
CONTINENTAL  INFORMATION 
SYSTEMS  CORPORATION 
$.01  par  conunon 
COOPER  CAMERON  CORPORATION 

$.01  par  common 
COUNSEL  CORPORATION 

No  par  common 
CRA  MANAGED  CARE,  INC. 

$.01  par  common 
DATALOGIX  INTERNATIONAL.  INC 

$.01  par  common 
DAVE  &  BUSTER'S,  INC. 

$.01  par  common 
DENDRITE  INTERNATIONAL,  INC. 

No  par  common 
DESWELL  INDUSTRIES.  INC. 
$.01  par  common 
Warrants  (expire  07-19-2000) 
DETOMASO  INDUSTRIES.  INC. 

$2.50  par  common 
DL\SYS  CORPORATION 

$.001  par  common 
DIGITAL  RECORDERS.  INC. 

$.10  par  common 
DISCREET  LOGIC.  INC. 

No  par  common 
DOVE  AUDIO.  INC. 
$.01  par  common 
EAGLE  POINT  SOFTWARE 
CORPORATION 
$.01  par  common 
ECHOSTAR  COMMUNICATIONS 
CORPORATION 
Class  A.  $.01  par  common 
ELCOTEL.  INC. 

$.01  par  common 
ELECTRONICS,  MISSILES  & 
COMMUNICATIONS,  INC. 
$.01-2/3  par  common 
ENVOY  CORPORATION 

No  par  common 
ERD  WASTE  CORPORATION 

$.001  par  common 
EXOGEN  INC 
$.0001  par  common 


BHB 
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FEI  COMPANY 

No  par  common 
FIDELITY  FEDERAL  BANCORP 

No  par  common 
FINANCING  FOR  SCIENCE 
INTERNATIONAL  INC. 

Warrants  (expire  05-19-99) 
FIREFOX  COMMUNICATIONS.  INC. 

$.001  par  common 
FIRST  BELL  BANCORP.  INC. 
(Pennsylvania] 

$.01  par  conunon 
FIRST  MUTUAL  BANCORP.  INC. 

$.01  par  common 
FIRST  WASHINGTON  REALTY  TRUST. 
INC. 

$.01  par  common 

Series  A.  cumulative  convertible 
preferred 
FNB  FINANCL\L  SERVICES 
CORPORATION 

$1.00  par  common 
FORT  BEND  HOLDING  CORPORATION 

$.01  par  common 
FRANKLIN  FIRST  BANCORP.  INC. 
(Kentucky) 

$.01  par  common 
GAME  FINANCL\L  CORPORATION 

$.01  par  conunon 
GARDEN  FRESH  RESTAURANT 
CORPORATION 

$.01  par  common 
GARDEN  RIDGE  CORPORATION 

$.01  par  common 
GATEWAY  BANCORP.  INC.  (Kentucky) 

$.01  par  common 
GENERAL  CABLE  PLC 

American  Depositary  Shares 
GLENWAY  FINANCL\L 
CORPORATION 

$.01  par  common 
GREAT  AMERICAN  BANCORP.  INC. 
(Illinois) 

$.01  par  common 
GREAT  BAY  POWER  CORPORATION 

$.01  par  common 
GREAT  TRAIN  STORE  COMPANY. 
THE 

$.01  par  common 
HABERSHAM  BANCORP  (Georgia) 

$1.00  par  common 
HARDINGE.  INC. 

$.01  par  common 
HARMONIC  UGHTWAVES.  INC. 

$.001  par  common 
HARVEST  HOME  FINANCL\L 
CORPORATION 

No  par  common 
HF  BANCORP.  INC.  (California) 

$.01  par  common 
HIGHWAYMASTER 

COMMUNICATIONS,  INC. 

$.01  par  common 
HNC  SOFTWARE,  INC. 

$.001  par  common 
HOWTEK  INC. 

$.01  par  common 
HUDSON  TECHNOLOGIES.  INC. 

$.01  par  common 


Warrants  (expire  11-02-99) 
nCOS  SYSTEMS.  INC. 

$.01  par  common 
IMNET  SYSTEMS.  INC. 

$.01  par  common 
INFERENCE  CORPORATION 

Class  A,  No  par  common 
INSTENT,  INC. 

$.01  par  common 
INTEGRATED  COMMUNICATION 
NETWORK.  INC. 

$.01  par  common 
INTERACTIVE  GROUP,  INC. 

$.001  par  common 
INTERNATIONAL  MUREX 

TECHNOLOGIES  CORPORATION 

No  par  common 
INTRAV,  INC 

$.01  par  common 
IRATA,  INC. 

Class  A,  $.10  par  common 
JAMES  RIVER  BANKSHARES,  INC. 

$5.00  par  common 
LASER  FRIENDLY  INC. 

No  par  common 
LEGATO  SYSTEMS,  INC. 

$.0001  par  common 
LETCHWORTH  INDEPENDENT 
BANCSHARES  CORPORATION 

$1.00  par  common 
LINCOLN  ELECTRIC  COMPANY,  THE 

No  par  conunon 

Class  A,  no  par  common 
MADISON  BANCSHARES  GROUP. 
LTD. 

$1.00  par  common 
MARTIN  INDUSTRIES,  INC. 

$.01  par  common 
MAXIS.  INC. 

$.0001  par  common 
MAXUS  ENERGY  CORPORATION 

$4.00  par  cumulative  convertible 
preferred 
MERIT  HOLDING  CORPORATION 

$2.50  par  common 
METRA  BIOSYSTEMS,  INC. 

$.01  par  common 
MFS  COMMUNICATIONS  COMPANY, 
INC. 

Depositary  Shares 
MICROS-TO-MAINFRAMES,  INC. 

$.001  par  common 

Warrants  (expir  10-26-97) 
MIDCOM  COMMUNICATIONS,  INC. 

$.0001  par  common 
MIRAMAR  MINING  CORPORATION 

No  par  common 
MOBLEMEDL\  CORPORATION 

$.001  par  common 
MYSOFTWARE  COMPANY 

$.001  par  common 
NAL  FINANCL\L  GROUP.  INC 

$.15  par  common 
NERAAS 

American  Depositary  Receipts 
NETWORK  EXPRESS,  INC. 

No  par  common 
NEXGEN.  INC. 

$.0001  par  common 


NORTHEAST  INDL\NA  BANCORP. 
INC. 

$.01  par  common 
NORTHWEST  EQUITY  CORPORATION 

$1.00  par  common 
NOVADIGM  INC. 

$.01  par  common 
NUMBER  NINE  VISUAL 

TECHNOLOGY  CORPORATION 

$.01  par  common 
NUTRITION  FOR  LIFE 

INTERNATIONAL.  INC. 

$.01  par  common 

Warrants  (expire  07-10-98) 
NYNEX  CABLECOMMS  GROUP  PLC 

American  Depositary  Receipts 
OCCUSYSTEMS,  INC. 

$.01  par  common 
ONTRAK  SYSTEMS,  INC. 

No  par  common 
OPAL.  INC. 

$.01  par  common 
ORAVAX,  INC. 

$.001  par  common 
OSHAP  TECHNOLOGIES  LTD. 

Rights 
PARADIGM  TECHNOLOGY.  INC. 

$.01  par  common 
PERFORMANCE  SYSTEMS 
INTERNATIONAL.  INC. 

$.01  par  common 
PHOENUC  GOLD  INTERNATIONAL. 
INC. 

No  par  common 
PHOENDC  SHANNON  PLC 

American  Depositary  Receipts 
PIONEER  COMPANIES.  INC. 

Class  A,  $.01  par  common 
PU(TECH.  INC. 

$.01  par  common 
PLAINTREE  SYSTEMS.  INC. 

No  par  common 
PLAY  BY  PLAY  TOYS  &  NOVELTIES. 
INC. 

No  par  common 
PREMIER  LASER  SYSTEMS,  INC. 

Class  A,  No  par  common 

Class  A.  warrants  (expire  11-30-99) 

Class  B,  warrants  (expire  11-30-99) 
PRINS  RECYCLING  CORPORATION 

$.001  par  common 
PROGRAMMER'S  PARADISE.  INC. 

$.01  par  common 
REPUBUC  ENGINEERED  STEELS,  INC. 

$.01  par  common 
REPUBLIC  ENVIRONMENTAL 
SYSTEMS.  INC. 

$.01  par  common 
RESMED.  INC. 

$.004  par  common 
RESOURCE  MORTGAGE  CAPITAL. 
INC. 

Series  A.  $.01  par  convertible 
preferred 
RESURGENCE  PROPERTIES.  INC. 

$.01  par  common 
ROCKFORD  INDUSTRIES.  INC. 

No  par  common 
ROSE'S  STXDRES.  INC. 
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No  par  common 
ROYCE  LABORATORIES.  INC. 

$.005  par  common 
RTW.  INC. 

No  par  common 
SCANSOURCE,  INC. 

No  par  common 
SDNB  FINANCIAL  CORP. 

Rights 
SEER  TECHNOLOGIES,  INC. 

$.01  par  common 
SEROLOGICALS  CORPORATION 

$.01  par  common 
SFS  BANCORP,  INC.  (New  Yoric) 

$.01  par  common 
SGV  BANCORP,  INC.  (California) 

$.01  par  common 
SINCLAIR  BROADCAST  GROUP.  INC. 

Class  A,  $.01  par  conmion 
SITEL  CORPORATION 

$.001  par  common 
SOS  STAFFING  SERVICES,  INC. 

$.01  par  conmion 
SOUTHLAND  CORPORATION,  THE 

$.0001  par  common 
SOVEREIGN  BANCORP,  INC. 
(Pennsylvania) 
Series  B,  6V4%  cumulative 
convertible  preferred 
SPINE-TECH,  INC. 
$.01  par  conunon 
SPYGLASS.  INC. 

$.01  par  conmion  

STORMEDIA  INCORPORATED 

Class  A,  $.013  par  common 
STUDIO  PLUS  HOTELS,  INC. 

$.01  par  common 
SUN  INTERNATIONAL  HOTELS  LTD. 

Series  B,  common 
SYMETRICS  INDUSTRIES,  INC. 

$.25  par  common 
TAITRON  COMPONENTS  INC. 

Class  A,  $.001  par  common 
TELE-COMMUNICATIONS 
INTERNATIONAL,  INC. 
Class  A,  $1.00  par  common 
TELE-COMMUNICATIONS,  INC. 
Series  A.  Liberty  Media  Group  ( $1.00 
par  common) 
TELTREND  INC. 

$.01  par  common 
TRANSWITCH  CORPORATION 

$.001  par  common 
TSX  CORPORATION 

$.01  par  common 
UNIMARK  GROUP,  INC.,  THE 

$.01  par  common 
UNITED  COMPANIES  FDJANCL\L 
CORPORATION 
$2.00  par  convertible  preferred 
UNITED  SECURITY 

BANCORPORATION  (Washington) 
No  par  common 
US  ORDER,  INC. 

$.001  par  common 
US-CHINA  INDUSTRIAL  EXCHANGE, 
INC. 
$.01  par  common 
USDATA  CORPORATION 


$.01  par  common 

Rights 
UUNET  TECHNOLOGIES.  INC. 

$.001  par  common 
VIDAMED,  INC. 

$.001  par  common 
VIDEO  UPDATE,  INC. 

Class  A,  $.01  par  common 

Class  A,  warrants  (expire  07-20-99) 

Qass  B,  warrants  (expire  07-20-99) 
VIDEOSERVER,  INC. 

$.01  par  common 
VISTA  BANCORP,  INC.  (New  Jersey) 

$.50  par  common 
VOXEL 

No  par  common 
WEITZER  HOMEBUILDERS,  INC. 

Class  A,  $.01  par  common 
WESTERN  POWER  &  EQUIPMENT 
CORPORATION 

$.001  par  common 
WOOD  BANCORP,  INC.  (Ohio) 

$.01  par  common 
YARDVILLE  NATIONAL  BANCORP 

No  par  common 

By  order  of  the  Board  of  Governors  of 
the  Federal  Reserve  System,  acting  by 
its  Director  of  the  Division  of  Banking 
Supervision  and  Regulation  pursuant  to 
delegated  authority  (12  CFR 
265.7(0(10)),  July  25, 1995. 
William  W.  WUes. 
Secretary  of  the  Board. 
IFR  Doc.  95-18743  Filed  7-28-95;  8:45am) 
BILUNa  CODE  6210-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dock*!  No.  92-CE-23-AD;  Amendment  39- 
9319;AD95-1S-13] 

Airworthiness  Directives;  Jetstream 
Aircraft  Limited  (Formerly  British 
Aerospace,  Regional  Aircraft  Limited) 
Jetstream  Models  3101  and  3201 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Jetstream  Aircraft  Limited 
(JAL)  Jetstream  Models  3101  and  3201 
airplanes.This  action  requires 
inspecting  the  main  passenger/crew 
door  locking  mechanism  to  ensure  that 
a  taper  pin  is  installed,  installing  a  taper 
pin  if  not  already  installed,  and 
modifying  the  passenger  door  warning 
system.  The  actions  specified  by  this  AD 
are  intended  to  prevent  the  inability  to 
open  the  passenger/crew  door  or  failure 


of  the  passenger  door  warning  system, 
which  could  result  in  passenger  injiuy 
if  emergency  evacuation  is  needed. 
DATES:  Effective  September  7,  1995. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
7,1995. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Jetstream  Aircraft  Limited,  Manager 
Product  Support,  Prestwick  Airport, 
Ayrshire,  KA9  2RW  Scotland:  telephone 
(44-292)  79888;  facsimile  (44-292) 
79703;  or  Jetstream  Aircraft  Inc., 
Librarian,  P.O.  Box  16029.  Dulles 
International  Airport,  Washington,  DC 
20041-6029;  telephone  (703)  406-1161; 
facsimile  (703)  406-1469.  This 
information  may  also  be  examined  at 
the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  Qty,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.. 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Raymond  A.  Stoer.  Program  Officer. 
Brussels  Aircraft  Certification  Office. 
FAA.  Europe.  Africa,  and  Middle  East 
Office,  c/o  American  Embassy,  B-1000 
Brussels,  Belgiiun;  telephone  (322) 
513.3830;  facsimile  (322)  230.6899;  or 
Mr.  Sam  Lovell,  Project  Officer,  Small 
Airplane  Directorate,  Airplane 
Certification  Service.  FAA.  120lWalnut. 
suite  900.  Kansas  City.  Missouri  64106; 
telephone  (816)  426-6934;  facsimile 
(816) 426-2169. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to 
certain  JAL  Models  3101  and  3201 
airplanes  was  published  in  the  Federal 
Register  on  February  22, 1995  (60  FR 
9794).  The  action  proposed  to  require 
inspecting  the  main  passenger/crew 
door  locking  mechanism  to  ensure  that 
a  taper  pin  is  installed,  installing  a  taper 
pin  if  not  already  installed,  and 
modifying  the  passenger  door  warning 
system.  Accomplishment  of  the 
proposed  inspection  and  possible 
installation  would  be  in  accordance 
with  Jetstream  Service  Bulletin  (SB)  52- 
A-JA911140.  which  incorporates  the 
following  pages: 
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Pages 

Revision  level 

Date 

4.  5.  7.  and  9  .. 

Original  Issue 

Feb.  3. 
1992. 

2 

Revision  1  .... 

June  26. 
1992. 

1.3.6.  and  8  .. 

Revision  2  .... 

Oct  6. 
1992. 

Accomplishment  of  the  proposed 
door  warning  system  modification 
would  be  in  accordance  with  Jetstream 
SB  52-JM  7793.  which  incorporates  the 
following  pages: 


Pages 

Revision  level 

Date 

4  through  11  .... 
1.2,  and  3 

Original  Issue 
Revision  1  .... 

Nov.  19. 

1992. 
Aug.  10. 

1993. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  v«ll  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Ine  FAA  estimates  that  200  airplanes 
in  the  U.S.registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
10  work  hours  (2  workhours  for  the 
taper  pin  installation  and  8  workhours 
for  the  passenger  door  warning  system 
modification)  per  airplane  to 
accomplish  the  required  action,  and  that 
the  average  labor  rate  is  approximately 
$60  an  hour.  Parts  to  accomplish  the 
modifications  will  be  provided  by  JAL 
at  no  cost  to  the  owner/operator.  Based 
on  these  figures,  the  total  cost  impact  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $120,000.  This  figure  is  based  on 
the  assumption  that  no  affected  owner/ 
operator  has  accomplished  either  of  the 
modifications;  that  all  airplanes  will 
need  a  taper  pin  installed  on  the 
passenger/crew  door  locking 
mechanism;  and  that  no  airplane  owner/ 
operator  has  accomplished  the 
passenger  door  warning  system 
modification.  The  FAA  anticipates  that 
a  majority  of  the  affected  airplanes 
already  have  taper  pins  installed  and 
passenger  door  warning  system 
modifications  incorporated,  thereby 
reducing  the  cost  impact  upon  the 
public. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 


JMI 


it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adopdon  of  the  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.Q  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  AD  to  read  as  follows: 

95-15-13    Jetstream  Aircraft  Limited: 

Amendment  39-9319;  Docket  No.  92- 
CE-23-AD. 

Applicability:  ]elsti9am  Models  3101  and 
3201  airplanes  (all  serial  numbers), 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  ftom  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 


addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicabihty  of  this  AD. 

Compliance:  Required  within  the  next  500 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  the  inability  to  open  the 
passenger/crew  door  or  failure  of  the 
passenger  door  warning  system,  which  could 
result  in  jjassenger  injury  if  emergency 
evacuation  is  needed,  accomplish  the 
following: 

(a)  For  all  affected  airplanes  that  have  a 
main  passenger/crew  door  installed  with  one 
of  the  following  serial  numbers,  accomplish 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD,  as 
applicable: 

WIPL-SD-0001  through  WIPL-StMWOS, 
WIPL-SD-0008  through  WIPL-SD-0031. 
WIPL-SD-0034  through  WIPL-SD-0046. 
WIPL-SD-0049,  WlPL-SD-0051  through 

WIPL-SD-0065, 
WIPLr^D-0067.  WIPL-SD-0070,  WIPL-SD- 

0071, 
SD)10883,  SD)10884A,  SDJ10S84B,  and 

SDJ10886  through  SD)10891 

(1)  To  ensure  that  a  part  number  SP28E4 
taper  pin  is  installed,  visually  inspect  the 
passenger/crew  door  locking  mechanism  in 
the  area  between  the  locking  dog  and 
indicator  button  assembly  in  accordance  with 
Part  2  of  the  ACCOMPLISHMENT 
INSTRUCTIONS  secUon  of  Jetstream  Service 
Bulletin  (SB)  52-A-JA  911140,  which 
incorporates  the  following  pages: 


Pages 

Revision 
level 

Date 

4,  5,  7,  and  8  .... 

2  

1.3, 6.  and  8  .... 

Original 
Issue. 
Revision  1  ... 

Revision  2  ... 

Feb.  3, 
1992. 

June  26, 
1992. 

Oct  6, 
1992. 

(2)  If  a  taper  pin  (part  number  SP28E4)  is 
not  installed,  prior  to  further  flight, 
accomplish  Part  3  of  the 
ACCOMPUSHMENT  INSTRUCTIONS 
section  of  Jetstream  SB  52-A-JA  911140. 

(b)  For  all  affected  airplanes  regardless  of 
the  serial  number  passenger  door  installed, 
modify  the  passenger  door  warning  system  in 
accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Jetstream  SB  52- 
JM  7793,  which  incorp>orates  the  following 
pages: 


4through11 
1,2,  and  3  .. 


Revision 
level 


Original 
Issue. 
Revision  1 


Date 


Nov.  19. 

1992. 
Aug.  10. 

1993. 


Note  2:  Compliance  with  a  previous 
revision  level  of  the  service  bulletins 
referenced  in  this  AD  fulfills  the  applicable 
requirements  of  this  AD  and  is  considered 
"unless  already  accomplished"  for  that 
portion  of  the  AD. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
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of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Brussels  Aircraft 
Certification  Office  (AGO).  FAA.  Europe, 
Africa,  and  Middle  East  Office,  c/o  American 
Embassy,  B-1000  Brussels,  Belgium.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Brussels  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Brussels  AGO. 

(e)  The  inspection  and  possible  installation 
required  by  this  AD  shall  be  done  in 
accordance  with  Jetstream  Service  Bulletin 
52-A-JA  911140,  which  incorporates  the 
following  pages: 


Pages 

Revision 
level 

Date 

4.  5.  7.  and  9  .... 
2  

Original 
Issue. 
Revision  1  ... 

Revision  2  ... 

Feb.  3. 
1992. 
June  26. 

1.3.  6.  and  8.... 

1992. 
Oct  6. 
1992. 

The  modification  required  by  this  AD  shall 
be  done  in  accordance  with  Jetstream  Service 
Bulletin  52-JM  7793,  which  incorporates  the 
following  pages: 


Pages 

Revision 
level 

Date 

4thro«igh1l  

1.2.  and  3 

Original 
Issue. 
Revision  1  ... 

Nov.  19. 

1992. 
Aug.  10. 

1993. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Jetstream  Aircraft  Limiteid,  Manager 
Product  Support,  Prestwick  Airport, 
Ayrshire,  KA9  2RW  Scotland;  or  Jetstream 
Aircraft  Inc.,  Librarian,  P.O.  Box  16029, 
Dulles  International  Airport,  Washington, 
DC,  20041-6029.  Copies  may  be  inspected  at 
the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558. 601  E. 
12th  Street,  Kansas  City,  Missouri,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(f)  This  amendment  (39-9319)  becomes 
effective  on  September  7, 1995. 

Issued  in  Kansas  City,  Missouri,  on  July  17 
1995. 

Henry  A.  Annstrong. 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  95-18124  Filed  7-28-95;  8:45  am) 
BaXJNO  COOE  4»10-13-U 


14  CFR  Part  39 

[Docket  No.  94-NM-183-AD;  Amendment 
39-9310;  AD  95-15-07] 

Airworthiness  Directives;  British 
Aerospace  Model  BAG  1-1 1  200  and 
400  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

action:  Final  rule. 

summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  British  Aerospace  Model 
BAG  1-11  200  and  400  series  airplanes, 
that  currently  requires  structural 
inspections  and  repairs  or  replacements, 
as  necessary.  This  amendment  requires 
additional  inspections  of  certain 
Structural  Significant  Items  (SSI)  and 
expansion  of  the  inspection  area  for 
certain  other  SSI's.  This  amendment  is 
prompted  by  the  results  of  a  structiu^ 
integrity  audit,  which  indicated  that  in 
order  to  maintain  the  structiu^l  integrity 
of  these  airplanes  as  they  approach  or 
exceed  the  manufacturer's  original 
fatigue  design  life  goal,  certain  SSI's 
need  to  be  inspected.  The  actions 
specified  by  this  AD  are  intended  to 
ensure  continuing  structural  integrity  of 
these  airplanes. 
DATES:  Effective  August  30, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  30. 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace.  Airbus  Limited. 
P.O.  Box  77,  Bristol  BS99  7AR,  England. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate. 
Rules  Docket,  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  87-24-06  Rl, 
amendment  39-6037  (53  FR  37993. 
September  29, 1988),  which  is 
applicable  to  British  Aerospace  Model 
BAG  1-11  200  and  400  series  airplanes, 
was  pubhshed  in  the  Federal  Register 
on  April  17, 1995  (60  FR  19179).  The 
action  proposed  to  require  a  revision  of 


the  FAA-approved  maintenance 
inspection  program  to  include 
additional  structural  inspections  of 
certain  Structural  Significant  Items 
(SSI),  expansion  of  the  inspection  area 
for  certain  other  SSI's,  and  repair  or 
replacement  of  cracked  parts;  and 
establishes  a  life  limit  for  the  engine 
moimt/attachment  structure  on  certain 
airplanes. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 
The  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  31  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  158 
work  hours  per  airplane  to  accomplish 
the  actions,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$293,880.  or  $9,480  per  airplane,  per 
inspection  cycle. 

The  total  cost  impact  figures 
discussed  above  are  based  on 
assumptions  that  no  operator  has  yet 
accomplished  any  of  the  requirements 
of  this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
futvue  if  this  AD  were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
tmder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AuAority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6037  (53  FR 
37993.  September  29. 1988).  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-9310  ,  to  read  as 
follows: 

95-15-07  ■  British  Aerospace  Airbus  Limited 

(Formerly  British  Aerospace  Commercial 
Aircraft  Limited,  British  Aerospace 
Aircraft  Group):  Amendment  39-9310. 
Docket  94-NM-183-AD.  Supersedes  AD 
87-24-06  Rl,  Amendment  39-6037. 
Applicability:  Model  BAG  1-11  200  and 
400  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (f)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  continuing  struct\iral  integrity  of 
the  airplane,  accomplish  the  following: 

(a)  Within  6  months  after  November  3, 
1988  (the  effective  date  of  AD  87-24-06  Rl, 
amendment  39-6037),  incorporate  a  revision 
into  the  FAA-approved  maintenance 
inspection  program  which  requires 
inspections,  repairs,  and  replacements,  as 
necessary,  in  accordance  with  Table  1,  Table 
2,  and  Table  3  of  British  Aerospace  BAC 1- 


11  Alert  Service  Bulletin  51-A-PM5830, 
Issue  3,  dated  March  19, 1987.  The  revision 
to  the  maintenance  inspection  program  must 
include  procedures  to  notify  the 
manu&ctvu«r  when  Structural  Significant 
Items  (SSI)  are  found  cracked  or  otherwise 
significantly  deteriorated.  (Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (0MB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056.] 
The  inspection  thresholds,  repetitive 
intervals,  and  insp>ection  techniques  are 
Usted  in  the  alert  service  bulletin. 

(b)  Within  6  months  after  the  effective  date 
of  this  AD,  replace  the  revision  of  the  FAA- 
approved  maintenance  insp>ection  program 
required  by  paragraph  (a)  of  this  AD,  with  a 
revision  which  requires  inspections,  repairs, 
and  replacements,  as  necessary,  in 
accordance  with  Table  1  (except 
Maintenance  Planning  Guide  Reference 
Numbers  52-10-  6R  and  53-10-29R),  Table  2, 
and  Table  3  of  British  Aerospace  BAG  1-11 
Alert  Service  Bulletin  51-A-PM5830,  Issue  4, 
dated  January  28, 1993.  The  revision  to  the 
maintenance  inspection  program  must 
include  procedures  to  notify  the 
manufocturer  when  SSI's  are  found  cracked 
or  otherwise  significantly  deteriorated. 
[Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056.)  The  inspection 
thresholds,  repetitive  intervals,  and 
inspection  techniques  are  listed  in  the  alert 
service  bulletin. 

Note  2 
:  Maintenance  Planning  Guide  (MPG) 
Reference  Numbers  52-10-6R  and  53-10- 
29R,  listed  in  Table  1  of  British  Aerospace 
BAC  1-11  Alert  Service  Bulletin  51-A- 
PM5830,  Issue  4,  dated  January  28, 1993, 
are  excluded  from  the  requirements  of  this 
AD  for  the  following  reasons: 


MPG  ref- 
erence No. 

Reason 

52-1 0-6R  .... 
53-10-29R  .. 

Reqitired  try  AD  87-21-06. 
amendment  39-5744, 

Will  be  addressed  in  a  sepa- 
rate rulemaking  action. 

JMI 


(c)  Within  one  year  after  November  3, 1988 
(the  effective  date  of  AD  87-24-06  Rl, 
amendment  39-6037),  or  prior  to  the 
accumulation  of  the  number  of  landings 
listed  in  the  landing  threshold  indicated  in 
British  Aerospace  BAC  1-11  Alert  Service 
Bulletin  51-A-PM5830,  Issue  3,  dated  March 
19, 1987,  whichever  occurs  later,  and 
thereafter,  at  intervals  not  to  exceed  the 
number  of  landings  specified  in  the  alert 
service  bulletin,  accomplish  the  inspections, 
repairs,  and  replacements,  as  necessary,  of 
the  SSI's  identified  in  Table  1,  Table  2,  and 
Table  3  of  that  service  bulletin. 

(d)  Within  one  year  after  the  effective  date 
of  this  AD,  or  prior  to  the  accumulation  of 
the  number  of  landings  listed  in  the  landing 


threshold  indicated  in  British  Aerospace 
BAC  1-11  Alert  Service  Bulletin  51-A- 
PM5830,  Issue  4,  dated  January  28, 1993, 
whichever  occurs  later,  and  thereafter,  at 
intervals  not  to  exceed  the  number  of 
landings  specified  in  the  alert  service 
bulletin,  accomplish  the  inspections,  repairs, 
and  replacements,  as  necessary,  of  the  SSI's 
identified  in  Table  1  (except  Maintenance 
Planning  Guide  Reference  Numbers  52-10- 
6R  and  53-10-29R),  Table  2.  and  Table  3  of 
the  alert  service  bulletin. 

Note  3:  For  op>erators  that  have 
accomplished  this  inspection  previously  in 
accordance  with  the  requirements  of  AD  87- 
24-06  Rl,  amendment  39-6037:  This 
paragraph  requires  that  the  next  scheduled 
inspection  for  that  SSI  be  performed  within 
the  repetitive  interval  specified  for  that  SSI 
in  the  alert  service  bulletin  after  the  last 
inspection  performed  in  accordance  with  the 
requirements  of  AD  87-24-06  Rl  for  that  SSI. 

(e)  For  any  cracked  structure  detected 
during  any  inspection  required  by  this  AD, 
prior  to  fiirther  flight,  accomplish  either 
paragraph  (e)(1),  (e)(2),  or  (e)(3)  of  this  AD. 

(1)  Replace  the  cracked  part  with  a 
serviceable  part  of  the  same  part  number,  in 
accordance  with  the  Airplane  Maintenance 
Manual.  Or 

(2)  Repair  the  cracked  structure  in 
accordance  with  the  Structural  Repair 
Manual,  listed  in  the  service  bulletin.  Or 

(3)  Repair  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization   / 
Branch,  ANM-113,  FAA,  Transport  Airplane 
Directorate. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
TransjKJrt  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  F*rincipal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  he 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  The  inspections,  repairs,  and 
replacements  shall  be  done  in  accordance 
with  British  Aerospace  BAC  1-11  Alert 
Service  Bulletin  51-A-PM5830,  Issue  4,, 
dated  January  28, 1993;  as  applicable.  This 
incorftoration  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  British 
Aerospace,  Airbus  Limited,  P.O.  Box  77, 
Bristol  BS99  7AR,  England.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700,  Washington,  DC 


V 
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(i)  This  amendment  becomes  efliective  on 
August  30, 1995. 

Issued  in  Renton,  Washington,  on  July  12, 
1995. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  95-17553  Filed  7-28-95;  8:45  am) 
BILUNQ  CODE  4»10-13-U 


14CFRPart71 

[AlrsfMce  Dock*!  No.  9»-ASO-201 

Estabilshment  of  Class  E  Airspacs; 
Cocoa,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  EXDT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  an  error 
in  the  airspace  description  of  a  final  rule 
that  was  published  in  the  Federal 
Register  on  June  27. 1995,  Airspace 
Docket  No.  93-ASC)-20.  The  description 
as  published  in  the  Federal  Register  on 
June  27, 1995,  inadvertently  states  that 
the  airspace  extends  each  side  of  the 
127°  bearing  northeast,  instead  of  each 
side  of  the  307°  bearing  northwest  of  the 
Merritt  Island  NDB. 
EFFECTIVE  DATE:  0901  UTC,  September 
14,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  Zylowski,  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  PO  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5570. 

SUPPt.EMENTARY  INFORMATION: 

History 

Federal  Register  Document  95-15715, 
Airspace  Docket  No.  93-ASO-20, 
published  on  Jime  27, 1995  (60  FR 
33106),  established  Class  E  airspace  at 
Cocoa,  FL.  to  provide  adequate  Class  E 
airspace  for  IFR  operations  at  Merritt 
Island  Airport.  The  description  as 
published  in  the  Federal  Register  on 
June  27, 1995,  inadvertently  states  that 
the  airspace  extends  each  side  of  the 
127°  bearing  northeast,  instead  of  each 
side  of  the  307°  northwest  of  the  Merritt 
Island  NDB.  This  correction  to  the 
airspace  designation  does  not  affect  the 
size  of  the  Class  E  airspace  area. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  airspace 
description  for  the  Class  E  airspace  area 
at  Coc»a,  FL.  as  published  in  the 
Federal  Register  on  Jime  27, 1995  (60 
FR  33106),  (Federal  Register  Document 
95-15715;  page  33106,  column  2).  and 
the  description  in  FAA  Order  7400.9B, 


which  is  incorporated  by  reference  in  14 
CFR  71.1.  is  corrected  as  follows: 

§71.1    [Corrected] 


ASO  FL  ES  Cocoa.  FL  [Corrected] 

Merritt  Island  Airport.  FL 

(Ut.  28''20'30"  N,  long.  80°41'0a"  W) 
Merritt  Island  NDB 
(Lat.  28°20'27"  N,  long.  80°41'18"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  the  Merritt  Island  Airport  and 
within  2.5  miles  each  side  of  the  307°  bearing 
from  the  Merritt  Island  NDB,  extending  from 
the  6.3-mile  radius  to  7  miles  northwest  of 
the  NDB;  excluding  that  airspace  within  the 
Titusville,  FL,  and  Melbourne,  FL,  Class  E 
airspace  areas. 
•         *         •         •         • 

Issued  in  College  Park,  Georgia,  on  July  19, 
1995. 

Stanley  Zylowski, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

IFR  Doc.  95-18732  Filed  7-28-95;  8:45  am] 
BILUNO  CODE  4*10-1*-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

1 5  CFR  Parts  778  and  799 

[Docket  No.  95072018ft-6186-01] 

RIN0694-AA69 

Revisions  to  the  Export  Administration 
Regulations:  Exports  of  Vaccines 

agency:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Final  rule. 

SUMMARY:  The  Bureau  of  Export 
Administration  maintains  the 
Commerce  Control  List  (CCL),  which 
appears  in  the  Export  Administration 
Regulations  (EAR).  This  rule  revises  the 
scope  of  controls  applicable  to  vaccines 
that  contain  Austraha  Group  (AG) 
controlled  microorganisms  or  toxins 
that  are  currently  classified  under 
1C61B.  This  rule  amends  the  CCL  by 
creating  a  new  Export  Control 
Classification  Niunber  (ECCN)  1C91F  to 
authorize  the  export  of  vaccines  that 
contain  AG-controlled  microorganisms 
or  toxins  under  the  provisions  of 
General  License  G-DEST  to  eligible 
destinations  (i.e.  all  destinations  except 
Country  Groups  S  and  Z,  and  Iran). 

This  rule  will  reduce  the  licensing 
and  paperwork  biu'den  on  U.S. 
exporters  of  vaccines  without 
jeopardizing  U.S.  policy  objectives  in 
stemming  the  proliferation  of  biological 
weapons. 


EFFECTIVE  DATE:  This  rule  is  effective 
July  26, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  vaccines,  call  James 
Seevaratnam,  Bureau  of  Export 
Administration,  telephone:  (202)  482- 
3343;  or  Patricia  Sefcik.  telephone:  (202) 
482-0707. 

SUPPLEMENTARY  INFORMATION: 

Background 

ECCN  1C61B  contains  a  list  of 
microorganisms  and  toxins  that  require 
a  validated  license  to  all  destinations 
except  Canada.  The  list  of  controlled 
organisms  corresponds  to  the  list  of 
controlled  items  agreed  to  by  the 
Australia  Group,  a  multilateral  group 
dedicated  to  preventing  the  proliferation 
of  chemical  and  biological  weapons. 
This  rule  removes  validated  export 
licensing  requirements  on  vaccines  that 
contain  microorganisms  or  toxins 
controlled  under  ECCN  1C61B  because 
there  is  no  consensus  for  multilateral 
controls  under  the  Australia  Group  and 
because  the  United  States  Government 
agrees  that  it  is  highly  unlikely  that 
vaccines,  whether  live,  attenuated  or 
dead,  can  directly  aid  in  the 
development,  production  and 
weaponization  of  biological  weapons 
agents. 

Specifically,  this  rule  amends  the  CCL 
by  creating  a  new  Ejcport  Control 
Classification  Number  (ECCN)  1C91F  to 
authorize  the  export  of  vaccines  that 
contain  AG-controlled  microorganisms 
or  toxins  imder  the  provisions  of 
General  License  G-DEST  to  eligible 
destinations  (Le.  all  destinations  except 
Coimtry  Groups  S  and  Z,  and  Iran). 
Extra  caution  should  be  exercised  when 
making  any  large  shipment  (i.e.  5,000 
doses  or  more),  or  when  making  any 
shipment  to  destinations,  projects,  or 
facilities  of  proliferation  concern  that 
are  identified  in  Supplement  No.  5  to 
Part  778  of  the  EAR.  Also  note  that 
pursuant  to  the  Iraqi  Sanctions 
Regulations  (31  CFR  575.205  of  January 
18, 1991).  no  goods,  technology 
(including  technical  data  or  other 
information),  or  services  may  be 
exported  from  the  United  States,  or  if 
subject  to  U.S.  jurisdiction,  exported  or 
reexported  from  a  third  coimty  to  Iraq, 
to  any  entity  owned  or  controlled  by  the 
Government  of  Iraq,  except  as 
authorized  by  the  Department  of 
Treasury's  Office  of  Foreign  Assets 
Control. 

This  export  licensing  liberalization 
has  no  effect  on  the  regulatory 
requirements  of  any  other  agency  or 
department,  e.g..  Food  and  Drug 
Administration.  U.S.  Department  of 
Agriculture. 


Although  the  Export  Administration 
Act  (EAA)  expired  on  August  20, 1994, 
the  President  invoked  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  effect,  to  the  extent 
permitted  by  law.  the  provisions  of  the 
EAA  and  the  EAR  in  Executive  Order 
12924  of  August  19, 1994. 

Rulemaking  Requirements 

1.  This  final  rule  has  been  determined 
to  be  not  significant  for  purposes  of 
Executive  Order  12866. 

2.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  These  collections^have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  niunbers 
0694-0005,  0694-0010  and  0694-0067. 

3.  This  rule  does  not  contain  poUcies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  FederaHsm 
assessment  imder  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law,  imder  section 
3(a)  of  the  Regulatory  Flexibility  Act  (5 
U.S.C  603(a)  and  604(a))  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
to  be  or  will  be  prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  pubhc 
participation,  and  a  delay  in  effective 
date,  are  inappUcable  because  this 
regulation  involves  a  foreign  and 
military  affairs  function  of  the  United 
States.  No  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  pubUc  comment  be 
given  for  this  rule. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Sharron  Cook,  Regulatory 
Policy  Division,  Bureau  of  Export 
Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
DC  20044. 

List  of  Subjects 

15  CFR  Part  778 

Exports.  Nuclear  energy.  Reporting 
and  recordkeeping  requirements. 

15  CFR  Part  799 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  Parts  778  and  799  of  the 
Export  Administration  Regulations  (15 


UMI 


CFR  Parts  730-799)  are  amended  as 
follows:  

1.  The  authority  citations  for  15  CFR 
Part  778  continues  to  read  as  follows: 

Authority:  Pub.  L.  90-351,  82  Stat.  197  (18 
U.S.C.  2510  et  seq.],  as  amended;  Pub.  L.  95- 
223,  91  Stat.  1626  (50  U.S.C.  1701  et  seq.]; 
Pub.  L.  95-242,  92  Stat.  120  (22  U.S.C.  3201 
et  seq.  and  42  U.S.C.  2139a);  Pub.  L  96-72, 
93  Stat.  503  (SO  U.S.C  App.  2401  et  seq.],  as 
amended  [(extended  by  Pub.  L.  103-10, 107 
Stat.  40  and  by  Pub.  L.  103-277, 108  Sut. 
1407)1;  Pub.  L.  102-484. 106  Stat.  2575  (22 
U.S.C  6004);  E.0. 12002  of  July  7, 1977  (42 
FR  35623,  July  7, 1977),  as  amended;  E.O. 
12058  of  May  11, 1978  (43  FR  20947,  May 
16,  1978);  E.O.  12214  of  May  2,  1980  (45  FR 
29783.  May  6.  1980);  E.O.  12851  of  June  11, 

1993  (58  FR  33181,  June  15,  1993);  E.O. 
12867  of  September  30, 1993  (58  FR  51747. 
October  4, 1993);  E.O.  12924  of  August  19, 

1994  (59  FR  43437  of  August  23, 1994);  and 
E.O.  12938  of  November  14, 1994  (59  FR 
59099  of  November  16, 1994). 

2.  The  authority  citation  for  15  CFR 
Part  799  continues  to  read  as  follows: 

Authority:  50  U.S.C.  App.  5,  as  amended; 
Pub.  L.  264,  59  Stat.  619  (22  U.S.C.  287c),  as 
amended;  Pub.  L.  90-351,  82  Stat.  197  (18 
U.S.C  2510  et  seq.],  as  amended;  sec.  101, 
Pub.  L.  93-153,  87  Stat.  576  (30  U.S.C.  185), 
as  amended;  sec.  103,  Pub.  L.  94-163,  89 
Stat.  877  (42  U.S.C.  6212).  as  amended;  sees. 
201  and  201(ll)(e),  Pub.  L.  94-258,  90  Stat. 
309  (10  U.S.C.  7420  and  7430(e)),  as 
amended;  Pub.  L.  95-223,  91  Stat.  1626  (50 
U.S.C.  1701  et  seq.];  Pub.  L.  95-242,  92  Stat. 
120  (22  U.S.C.  3201  et  seq.  and  42  U.S.C. 
2139a);  sec.  208,  Pub.  L.  95-372,  92  Stat.  668 
(43  U.S.C  1354);  Pub.  L.  96-72,  93  Stat.  503 
(50  U.S.C.  App.  2401  et  seq.],  as  amended; 
sec.  125,  Pub.  L.  99-64,  99  Stat.  156  (46 
U.S.C  466c);  Pub.  L.  102-484, 106  Stat.  2575 
(22  U.S.C.  6004);  E.O.  11912  of  April  13, 
1976  (41  FR  15825,  April  15, 1976);  E.O. 
12002  of  July  7, 1977  (42  FR  35623,  July  7, 
1977),  as  amended;  E.O.  12058  of  May  11. 
1978  (43  FR  20947,  May  16,  1978);  E.O. 
12214  of  May  2,  1980  (45  FR  29783.  May  6. 
1980);  E.O.  12851  of  June  11. 1993  (58  FR 
33181,  June  15. 1993);  E.O.  12867  of 
September  30. 1993  (58  FR  51747,  October  4, 
1993);  E.O  12918  of  May  26, 1994  (59  FR 
28205,  May  31.  1994);  E.O.  12924  of  August 
19, 1994  (59  FR  43437  of  August  23,  1994); 
and  E.O.  12938  of  November  14, 1994  (59  FR 
59099  of  November  16, 1994). 

PART  778— [AMENDED] 

3.  Section  778.8(a)(3)  is  revised  to 
read  as  follows: 

§  778.8  Chemical  precursors  and 
biological  agents,  and  associated 
equipment,  software,  and  technology. 

(a)*  •  * 

(3)  Viruses,  viroids.  bacteria,  fungi, 
and  protozoa  controlled  by  ECCN  1C61B 
require  a  validated  license  to  all 
destinations  except  Canada.  Vaccines 
that  contain  items  controlled  imder 
ECCN  1C61B  are  controlled  by  ECCN 
1C91F.  and  are  eUgible  for  General 


License  G-DEST  to  all  destinations 
except  Coimtry  Groups  S  and  Z.  and 
Iran. 


PART  799— [AMENDED] 

Supplement  No.  1  to  §  799.1  [Amended] 

4.  Li  Category  1  (Materials).  ECCN 
1C61B  is  amended  by  revising  the 
heading  and  the  Requirements  Section, 
and  a  new  ECCN  1C91F  is  added 
immediately  following  ECCN  1C88D.  to 
read  as  follows: 

1C61B    Microorganisms  and  toxins. 

Requirements 

Validated  License  Required:  QSTVWYZ 

Unit:  $  Value 

Reason  for  Control:  CB 

GLV:  $0 

GCT;  No 

GFW:  No 

Note:  Notwithstanding  the  provisions  of 
this  entry,  all  vaccines  are  excluded  from  the 
scope  of  this  entry.  See  ECCN  1C91F. 


1C91F    Vaccines  containing 
microorganisms  and/or  toxins 
controlled  by  ECCN  1C61B. 

'Requirements 

Validated  License  Required:  SZ.  Iran 

Unit:  $  Value 

Reason  for  Control:  FP 

GLV:  No 

GCT;  No 

GFW:  No 

Note:  Vaccines  that  do  not  contain  items 
controlled  by  ECCN  1C61B  are  controlled  by 
ECCN  1C96G. 

Dated:  July  26. 1995. 
Iain  S.  Baird, 

Deputy  Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  95-18688  Filed  7-28-95;  8:45  am] 
BILUNO  COOE  3S10-OT-P 


DEPARTMENT  OF  LABOR 

Empioyment  and  Training 
Administration 

20  CFR  Part  655 

Wage  and  Hour  Division 

29  CFR  Part  508 

RIN  1205-AA88  and  RIN  1215-AA 

Attestations  by  Employers  for  Off- 
Campus  Work  Authorization  for 
Foreign  Students  (F-1  Nonimmigrants) 

AGENCIES:  Employment  and  Training 
Administration,  Labor;  and  Wage  and 
Hour  Division,  Employment  Standards 
Administration,  Labor. 
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action:  Joint  interim  final  rule. 

summary:  The  Department  of  Labor 
(EXDL)  amends  regulations  relating  to 
attestations  by  employers  seeking  to  use 
nonimmigrant  foreign  (F-1)  students  in 
off-campus  work.  DOL  continues  to 
review  comments  submitted  by  the 
public  on  the  interim  final  rule  and 
expects  to  pubUsh  a  final  rule  shortly. 
However,  existing  attestations  expire  at 
the  close  of  July  1995.  For  that  reason, 
this  rule  extends  the  period  of 
applicability  of  attestations  for  two 
months,  through  September  30, 1995. 
EFFECTIVE  DATE:  July  31, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
On  20  era  part  655,  subpart  J,  and  29 
CFR  part  508,  subpart  J,  contact  Ms. 
Flora  T.  Richardson,  Chief,  Division  of 
Foreign  Labor  Certifications,  U.S. 
Employment  Service,  Employment  and 
Training  Administration,  Department  of 
Labor,  Room  N-4456.  200  Constitution 
Avenue.  NW..  Washington.  DC  20210. 
Telephone:  202-219-5263  (this  is  not  a 
toll-free  number). 

On  20  CFR  part  655.  subpart  K.  and 
29  CFR  part  508,  subpart  K.  contact  the 
Chief,  Farm  L,atK»r  Programs,  Wage  and 
Hour  Division,  Employment  Standards 
Administration.  Department  of  Labor. 
Room  S-3502.  200  Constitution  Avenue. 
NW..  Washington.  DC  20210. 
Telephone:  202-219-7605  (this  is  not  a 
toll-fiee  number). 
SUPPLEMENTARY  INFORMATION: 
Immigration  Act  of  1990  (IMMACT)  sec. 
221  and  Immigration  and  Nationality 
Act  sees.  101(a)(15)(F)  and  214  create  a 
pilot  program,  of  limited  diuation, 
allowing  a  nonimmigrant  foreign 
student  admitted  on  F-1  visas  to  work 
off-campus  if:  (1)  He/she  has  completed 
one  academic  year  as  such  a 
nonimmigrant  and  is  maintaining  good 
academic  standing  at  the  institution;  (2) 
he/she  will  not  be  employed  off-campus 
for  more  than  20  hours  per  week  during 
the  academic  term  (but  may  be 
employed  full-time  during  vacation 
periods  and  tietween  terms);  and  (3)  the 
employer  provides  an  attestation  to  the 
E)epartment  of  Labor  (DOL)  and  to  the 
educational  institution  that  it 
unsuccessfully  recruited  for  the  position 
for  at  least  60  days  and  will  pay  the 
higher  of  the  actual  wage  at  the  worksite 
or  the  prevailing  wage  for  the 
occupation  in  the  area  of  employment. 
The  employer  submits  such  attestations 
to  DOL  and  the  educational  institution 
for  foreign  students  to  receive  work 
authorization,  if  otherwise  quaUfied. 
The  attestation  process  is  administered 
by  the  Employment  and  Training 
Administration.  Complaints  and 
investigations  regarding  violations  of 


employer  attestations  are  handled  by  the 
Wage  and  Hour  Division,  Employment 
Standards  Administration.  If  DOL 
determines  an  employer  made  a 
materially  felse  attestation  or  failed  to 
pay  wages  in  accordance  with  an 
attestation,  the  employer,  after  notice 
and  opportunity  for  a  hearing,  may  be 
disqualified  bom  employing  F-1 
students  under  the  program. 

An  interim  final  rule,  requesting 
comments  was  published  November  6, 
1991.  56  FR  56860.  The  interim  final 
rule  provided  that  the  employer's 
attestation  may  remain  in  effect,  unless 
withdrawn  or  invalidated,  through  no 
later  than  September  30. 1994,  the 
original  statutory  termination  date  for 
the  pilot.  Public  Law  103-416  extended 
the  program.  Currently,  existing 
attestations  are  vaUd  through  July  31, 
1995.  60  FR  34131  (June  30, 1995). 
Analysis  of  the  comments  is  ongoing. 
The  rule  published  today  extends 
attestations  through  September  30, 
1995.  A  final  rule  is  expected  to  be 
published  shortly.  Should  that  not 
occiu',  the  interim  final  rule  will  be 
extended  again. 

Absent  today's  amendment,  all 
previously  valid  attestations  would 
expire  at  the  close  of  July  31, 1995,  and 
no  new  attestations  could  be  filed. 
Without  the  amendment,  F-1  students 
would  not  have  work  authorization 
under  this  program.  New  attestations 
filed  after  the  effective  date  of  today's 
rule  also  are  valid  through  September 
30, 1995,  imless  withdrawn  or 
invalidated.  Today's  rule  alleviates 
hardships  for  covered  students  and 
employers,  and  the  limited  extension 
gives  DOL  additional  opportimity  to 
complete  analysis  of  comments  on  the 
interim  final  rule.  For  these  reasons, 
DOL  for  good  cause  finds  a  proposed 
rule  is  impracticable  and  contrary  to  the 
pubhc  interest  (5  U.S.C.  553(b)(B));  and 
finds  good  cause  to  make  the  rule 
effective  immediately  (5  U.S.C. 
553(d)(3)).  The  rule  is  not  significant 
under  E.0. 12866.  The  rule  was  not 
preceded  by  a  proposed  rule  and,  thus, 
is  not  covered  by  the  Regulatory 
Flexibility  Act.  When  the  interim  final 
rule  was  published,  however,  DOL 
notified  the  Chief  Counsel  for 
Advocacy,  Small  Business 
Administration,  and  made  the 
certification  pursuant  to  5  U.S.C.  605(b), 
that  the  rule  did  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  program 
is  not  in  the  Catalog  of  Federal  Domestic 
Assistance. 


List  of  Subjects 

20  CFR  Part  655 

Adminstrative  practice  and 
procedure.  Agriculture,  Aliens, 
Crewmembers,  Employment. 
Enforcement,  Forest  and  forest  products, 
Guam,  Health  professions.  Immigration, 
Labor,  Longshore  work.  Migrant  labor, 
Nurse,  Penalties,  Registered  nurse. 
Reporting  and  recordkeeping 
requirements.  Specialty  occupation. 
Students,  Wages. 

29  CFR  Part  508 

Administrative  practice  and 
procediue.  Aliens,  Employment, 
Enforcement,  Immigration,  Labor, 
Penalties,  Reporting  and  recordkeeping 
requirements,  Specialty  occupation. 
Students,  Wages. 

Text  of  Joint  Interim  Final  Rule 

The  text  of  the  joint  interim  final  rule 
appears  below: 

1.  Section .900(b)(2)(i)  is 

amended  by  removing  the  date  "July  31, 
1995"  and  adding  in  Ueu  thereof  the 
date  "September  30, 1995". 

2.  Section .900(d)  is  amended 

by  removing  the  date  "July  31, 1995" 
and  adding  in  lieu  thereof  the  date 
"September  30,  1995". 

3.  Section .900  is  amended  by 

revising  paragraph  (e),  to  read  as 
follows: 

§ .900    Purpose,  procedure  and 

applicability  of  sul)part8  J  and  K  of  ttils 
part 

*        «        *        •        * 

(e)  Revalidation  of  employer 
attestations  in  effect  on  July  31,  1995. 
Any  employer's  attestation  which  was 
valid  on  July  31, 1995,  is  revalidated 
effective  on  July  31, 1995.  and  shall 
remain  valid  through  September  30. 
1995.  unless  withdraum  or  invalidated. 

4.  Section .910(b)(2}{i)  is 

amended  by  removing  the  phrase 
"through  July  31, 1995"  and  adding  in 
lieu  thereof  the  phrase  "through 
September  30. 1995." 

5.  Section .910(e)  is  amended 

by  removing  from  the  first  sentence  the 
phrase  "expires  on  Septeml)er  30, 
1996,)  "and  adding  in  lieu  thereof  the 
phrase  "expires  on  September  30, 
1996";  by  removing  from  the  first 
sentence  the  phrase  "after  July  31, 
1995"  and  adding  in  lieu  thereof  the 
phrase  "after  September  30, 1995";  and 
by  removing  from  the  penultimate 
sentence  the  phrase  "prior  to  July  31, 
1995"  and  adding  in  lieu  thereof  the 
phrase  "prior  to  September  30, 1995". 

6.  Section .940(d)(l)(i)(B)  is 

amended  by  removing  the  date  "July  31, 
1995"  and  adding  in  Ueu  thereof  the 
date  "September  30, 1995". 


7.  Section . 


.940(h)(1)  is 


amended  by  removing  the  date  "July  31, 
1995"  and  adding  in  lieu  thereof  the 
date  "September  30, 1995". 

8.  Section .940(h)(3)  is 

amended  by  removing  the  date  "July  31, 
1995"  and  adding  in  Ueu  thereof  the 
date  "September  30, 1995". 

Adoption  of  Joint  Interim  Final  Rule 

The  agency-specific  adoption  of  the 
Joint  Interim  Final  Rule,  which  appears 
at  the  end  of  the  common  preamble, 
appears  below: 

TITLE  20— EMPLOYEES'  BENEFITS 

CHAPTER  V-€MPLOYMENT  AND 
TRAINMQ  ADMINISTRATION, 
DEPARTMENT  OF  LABOR 

1.  Part  655  of  chapter  V  of  title  20, 
Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  656— TEMPORARY 
EMPLOYMENT  OF  AUENS  IN  THE 
UNITED  STATES 

a.  The  authority  citation  for  part  655 
continues  to  read  as  foUows: 

Authority:  Section  655.0  issued  under  8 
U.S.C  1101(a)(15)(H)  (i)  and  (ii).  1182  (m) 
and  (n).  1184, 1188,  and  1288(c):  29  U.S.C. 
49  etseq.;  sec.  3(c)(1),  Pub.  L.  101-238, 103 
Stat  2099,  2103  (8  U.S.C.  11B2  note);  sec. 
221(8),  Pub.  L.  101-649, 104  Stat  4978,  5027 
(8  U.S.C.  1184  note);  and  8  CFR 
214.2(h)(4)(i). 

Section  665.00  issued  imder  8  U.S.C. 
1101(a)(15)(H)(ii),  1184,  and  1188;  29  U.S.C. 
49  et  seq.:  and  8  CFR  214.2(h)(4)(i). 

Subparts  A  and  C  issued  under  8  U.S.C. 
1101(a)(15)(HKii)(b)  and  1184;  29  U.S.C  49  et 
seq.:  and  8  CFR  214.2(h)(4)(i). 

Subpart  B  issued  under  8  U.S.C 
1101(a)(15)(H)(ii)(a).  1184,  and  1188;  and  29 
U.S.C  49  et  seq. 

Subparts  D  and  E  issued  under  8  U.S.C. 
1101(a)(15)(H)(i)(a),  llB2(m),  and  1184;  29 
U.S.C  49  et  seq.;  and  sec.  3(c)(1),  Pub.  L. 
101-238, 103  Stat  2099,  2103  (8  U.S.C  1182 
note). 

Subparts  F  and  G  issued  under  8  U.S.C 
1184  and  1288(c);  and  29  U.S.C.  49  et  seq. 

Subparts  H  and  I  issued  under  8  U.S.C 
1101(a)(15)(H)(i](b),  1182(n),  and  1184;  and 
29  U.S.C.  49  et  seq. 

Subparts  J  and  K  issued  under  29  U.S.C.  49 
et  seq.;  and  sec.  221(a),  Pub.  L.  101-«49. 104 
Stat.  4978.  5027  (8  U.S.C.  1184  note). 

b.  Part  655  is  amended  as  set  forth  in 
the  Joint  Interim  Final  Rule,  which 
appears  at  the  end  of  the  end  of  the 
common  preamble. 

TITLE  29— LABOR 

CHAPTER  V— WAGE  AND  HOUR 
DIVISION,  DEPARTMENT  OF  LABOR 

2.  Part  508  of  chapter  V  of  title  29, 
Code  of  Federal  Regulations,  is 
amended  as  foUows: 


PART  508— ATTESTATIONS  FILED  BY 
EMPLOYERS  UTILIZING  F-1 
STUDENTS  FOR  OFF-CAMPUS  WORK 

a.  The  authority  citation  for  part  508 
continues  to  read  as  foUow^: 

Authority:  29  U.S.C.  49  et  seq.;  and  sec. 
221(a).  Pub.  L.  101-649, 104  Stat  4978.  5027 
(8  U.S.C.  1184  note). 

b.  Part  508  is  amended  as  set  forth  in 
the  Joint  Interim  Final  Rule,  which 
appears  at  the  end  of  the  end  of  the 
common  preamble. 

Signed  at  Washington,  DC,  this  25th  day  of 
July,  1995. 
Raymond  Uhalde, 

Deputy  Assistant  Secretary  for  Employment 
and  Training. 
Maria  Echaveste, 

Administrator,  Wage  and  Hour  Division  ^ 
Employment  Standards  Administration. 
[FR  Doc.  95-18628  Filed  7-28-95;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

BurMu  of  Alcohol,  Tobacco  and 
Fireanns 

27CFRPart24 

[T-D.  ATF-350;  RE:  Notice  No.  7401 

Materlala  and  Procaaaea  Authortzad 
for  the  Pix>duction  of  Wine  and  for  tha 
Treatment  of  Juice,  Wine  and  Diatilling 
Material;  Reviaed  Alcohol  Tolerance  on 
Labela  of  Wine  Under  7  Percent 
Alcohol  by  Volume  (90F-260T) 

CFR  Correction 

In  title  27  of  the  Code  of  Federal 
Regulations,  parts  1  to  199,  revised  as  of 
April  1, 1995,  on  page  507,  in  §  24.246, 
the  entry  for  Calcium  sul&te  (gypsum) 
was  inadvertently  removed  and  should 
be  inserted  alphabeticaUy  as  foUows: 

§24.246    Matertais  authortzed  for  treatment 
of  wine  and  Juice. 


Materials  and  Use 


Reference  or  limita- 
tion 


Calcium  sulfate  (gyp- 
sum): To  lower  pH 
in  sherry  wine. 


The  sulfate  content  of 
the  Unshed  wine 
shall  not  exceed 
2.0  g/L.  expressed 
as  potassium  sul- 
fate. 27  CFR 
24214.  21  CFR 
184.1230  (GRAB) 


BtLUNQ  COOE  180fr-01-0 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  247 
RIN  0790-nA6l6 

Department  of  Defenae  Newspapera 
and  Civilian  Enterpriae  Publlcationa 

AGENCY:  Office  of  the  Secretary  of 
Defense,  DoD. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  revises  and  provides 
DoD  policy  and  updates  procedures  to 
meet  changed  circumstances  for 
publishing  DoD  internal  command 
information  newspapers  and  civiUan 
enterprise  pubUcations.  It  has  minimal 
impact  on  some  civilian  printers  who 
are  contracted  to  print  the  pubUcations. 
EFFECTIVE  DATE:  June  21, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Colonel  Frank  Theising, 
USA,  (703)  274-4868. 
SUPPLEMENTARY  INFORMATION:  On  April 
10,  1995  (68  FR  18049),  DoD  pubhshed 
a  proposed  rule.  No  comments  were 
received. 

Executive  Order  12866,  "Regulatory 
Planning  and  Review" 

It  has  been  determined  that  32  CFR 
part  247  is  not  a  significant  regulatory 
action.  The  rule  does  not: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy;  a  sector  of  the  economy; 
productivity;  competition;  jobs;  the 
environment;  pubUc  health  or  safety;  or 
State,  local,  or  tribal  government!)  or 
communities; 

(2)  Create  a  serious  inconsistency  qr 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obUgations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

Public  Law  96-354,  "Regulatory 
Flexibility  Act"  (5  U.S.C.  601) 

It  has  been  certified  that  this  rule  is 
not  subject  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601)  because  it  would  not, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Public  Law  96-511,  "Paperwork 
Reduction  Act"  (44  U.S.C.  Chapter  44) 

It  has  been  certified  that  32  CFR  part 
247  does  not  impose  any  reporting  or 
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recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3520). 

List  of  Subjects  in  32  CFR  Part  247 

Pefense  communications. 
Government  publications,  and 
Newspapers  and  magazines. 

Accordingly.  32  CFR  part  247  is 
revised  to  read  as  follows: 

PART  247-OEPARTMENT  OF 
DEFENSE  NEWSPAPERS  AND 
OVILIAN  ENTERPRISE 
PUBLICATIONS 

Sec. 

247.1  Purpose. 

247.2  Applicability. 

247.3  Definitions. 

247.4  Policy. 

247.5  Responsibilities. 

247.6  Procedures. 

247.7  Information  requirements.        ^ 

Appendix  A  to  Put  247— Fundad 
Newspapers 

Appendix  B  to  Part  247— CE  Publicationa 

Appendix  C  to  Part  247— Mailing  of  DoD 
Newspapers,  CE  Guides,  and 

Installation  Maps;  Sales  and  Distribution  of 
Non-DoO  PubUcations 

Appendix  D  to  Part  247— APIS  Print  Media 
Directorate 

Appendix  E  to  Part  247— DoD  Command 
Newspaper  Review  System 

Appendix  F  to  Part  247— Deputy  Secretary 
of  Defense  Policy 

Memorandum 

Authority:  10  U.S.C.  121  and  133. 

§247.1    Purpose. 

This  part  implements  32  CFR  part  372 
and  implements  policy,  assigns 
responsibilities,  and  prescribes 
procedures  concerning  authorized  DoD 
Appropriated  Funded  (APF)  and 
Civilian  Enterprise  (CE)  newspapers,  CE 
gmdes,  and  installation  maps  in  support 
of  the  DoD  Internal  Information 
Program. 

§247.2    Applicability. 

This  part: 

(a)  Applies  to  the  OfBce  of  the 
Secretary  of  Defense  (OSD),  the  Military 
Departments,  the  Chairman  of  the  Joint 
Chiefs  of  Staff,  the  Unified  Combatant 
Commands,  the  Defense  Agencies,  and 
the  DoD  Field  Activities  (hereafter 
referred  to  collectively  as  "the  DoD 
Components").  The  term  "MiUtary 
Services,"  as  used  herein,  refers  to  the 
Army,  the  Navy,  the  Air  Force,  the 
Marine  Corps,  and  includes  the  Coast 
Guard  when  operating  as  a  Military 
Service  in  the  Navy. 


(b)  Does  not  apply  to  the  Stars  and 
Stripes  (SB'S)  newspapers  and  business 
operations.  SS-S  guidance  is  provided  in 
32  CFR  part  246. 

(c)  The  term  Commander,  as  used  in 
this  part,  also  means  Heads  of  the  DoD 
Components. 

§247.3    Definitions. 

Civi/jon  Enterprise  (CE)  guides  and 
installation  maps.  Authorized 
publications  containing  advertising  that 
are  prepared  and  published  imder 
contract  with  commercial  publishers. 
The  right  to  circulate  the  advertising  in 
these  publications  to  the  DoD 
readership  constitutes  contractxial 
consideration  to  pay  for  these  DoD 
publications.  The  publications  become 
the  property  of  the  command, 
installation,  or  intended  recipient  upon 
delivery  in  accordance  with  terms  of  the 
contract.  Categories  of  these 
pubUcations  are: 

(1)  Guides.  Publications  that  provide 
DoD  personnel  with  information  about 
the  mission  of  their  conunand;  the 
availability  of  command,  installation,  or 
community  services;  local  geography; 
historical  background;  and  other 
information.  These  pubUcations  may 
include  installation  telephone 
directories  at  the  discretion  of  the 
commander;  however,  separate  CE 
telephone  directories  are  not  authorized. 

(2)  Installation  Maps.  Publications 
designed  for  orientation  of  new  arrivals 
or  for  visitors. 

DoD  newspapers.  Authorized, 
imofficial  piiblications,  serving  as  part 
of  the  commander's  internal  information 
program,  that  support  E)oD  conunand 
internal  communication  requirements. 
Usxially,  they  are  distributed  weekly  or 
monthly.  DoD  newspapers  contain  most, 
if  not  aU,  of  the  following  elements  to 
communicate  with  the  intended  DoD 
readership:  command,  military 
department,  and  DoD  news  and  featiu-es; 
commanders'  comments;  letters  to  the 
editor:  editorials;  commentaries; 
features;  sports;  entertainment  items; 
morale,  welfare,  and  recreation  news 
and  annoimcements;  photography;  line 
art;  and  installation  and  local 
commimity  news  and  aimouncements. 
£)oD  newspapers  do  not  necessarily 
reflect  the  official  views  of,  or 
endorsement  of  content  by,  the 
Department  of  Defense. 

(l)  CE  nevfspapers.  Newspapers 
published  by  commercial  publishers 
imder  contract  with  the  DoD 
Components  or  their  subordinate 
commands.  The  commander  or  public 
affairs  office  provides  oversight  and 
final  approval  authority  for  the  news 
and  editorial  content  of  the  paper. 
Authorized  news  and  information 


sources  include  the  Office  of  the 
Assistant  to  the  Secretary  of  Defense  for 
Public  Affairs  (OATSD(PA)).  AFIS,  the 
Military  Departments,  their  subordinate 
levels  of  command,  and  other 
Government  Agencies.  CE  contractor 
personnel  tnay  provide  material  for  use 
in  the  newspaper  if  approved  by  the 
commander  or  public  affairs  officer 
(PAO),  as  the  commander's 
representative.  These  newspapers 
contain  advertising  sold  by  the 
commercial  publisher  on  ihe  same  basis 
as  for  CE  guides  and  installation  maps 
and  may  contain  supplements  or  inserts. 
They  become  the  property  of  the 
command,  installation,  or  intended 
recipient  upon  delivery  in  accordance 
with  terms  of  the  contract. 

(2)  Funded  newspapers.  Newspapers 
published  by  the  DioD  Components  of 
their  subordinate  commands  using 
appropriated  funds.  The  editorial 
content  of  these  newspapers  is  prepared 
by  the  internal  information  section  of 
the  pubUc  affairs  staff  or  other  internal 
soiuces.  Usually,  these  newspapers  are 
printed  by  the  Government  Printing 
Office  (GPO)  or  imder  GPO  contract  in 
accordance  with  Government  printing 
regulations.  32  CFR  part  397  specifies 
DPS  as  the  sole  DoD  conduit  to  the  GPO. 

(3)  Overseas  Unified  Command  (UC) 
newspapers.  Newspapers  published  for 
overseas  audiences  approved  by  the 
Assistant  to  the  Secretary  of  IDefense  for 
Public  Afiiairs  (ATSD{PA))  to  provide 
world,  U.S.,  and  regional  news  from 
commercial  sources,  syndicated 
coliunns,  editorial  cartoons,  and 
applicable  U.S.  Government, 
ciepartment  of  Defense,  Component,  and 
subordinate  command  news  and 
information. 

(4)  News  bulletins  and  summaries. 
Publications  of  deployed  or  isolated 
commands  and  ships  compiled  from 
national  and  international  news  and 
opinion  obtained  from  authorized 
sources.  News  bulletins  or  summaries 
may  be  authorized  by  the  next  higher 
level  of  command  when  no  daily 
English  language  newspapers  are  readily 
available. 

Inserts.  A  flier,  circular,  or 
fi«estanding  advertisement  placed 
within  the  folds  of  the  newspaper.  No 
disclaimer  or  other  labeling  is  required. 

Option.  A  unilateral  right  in  a  contract 
by  which,  for  a  specified  time,  the 
Government  may  elect  to  acquire 
additional  supplies  or  services  called  for 
by  the  contract,  or  may  elect  to  extend 
the  term  of  the  contract. 

Organizational  Terms 

(1)  Command.  A  tmit  or  units,  an 
organization,  or  an  area  under  the 
command  of  one  individual.  It  includes 


organizations  headed  by  senior  civiUans 
that  require  command  internal 
information-type  media. 

(2)  DoD  Components.  See  §  247.2(a). 

(3)  Installation.  A  DoD  facility  or  ship 
that  serves  as  the  base  for  one  or  more 
commands.  Media  covered  by  this  Part 
may  serve  the  command 
communications  needs  of  one  or  several 
commands  located  at  one  installation. 

(4)  Major  command.  A  designated 
command  such  as  the  Air  MobiUty 
Conunand  or  the  Army  Forces 
Commemd  that  serves  as  the 
headquarters  for  subordinate  commands 
or  installations  that  have  the  same  or 
related  missions. 

(5)  Subordinate  levels.  Lower  levels  of 
command. 

Supplements.  Features,  advertising 
sections,  or  morale,  welfare  and 
recreation  sections  printed  with  or 
inserted  into  publications  for 
distribution.  Supplements  must  be 
labeled  "Supplement  to  the  (name  of 
newspaper)."  Editorial  content  in 
supplements  is  subject  to  approval  by 
the  commander  or  die  PAO  as  his  or  her 
agent 

§247.4    Policy. 

It  is  DoD  policy  that: 

(a)  A  free  flow  of  news  and 
information  shall  be  provided  to  all  DoD 
personnel  without  censorship  or  news 
management.  The  calculated 
withholding  of  news  unfavorable  to  the 
Department  of  Defense  is  prohibited. 

(b)  News  coverage  and  other  editorial 
content  in  DoD  newspaper  and 
publications  shall  be  factual  and 
objectives.  News  and  headlines  shall  be 
selected  using  the  dictates  of  good  taste. 
Morbid,  sensational,  or  alarming  details 
not  essential  to  factual  reporting  shall  be 
avoided. 

(c)  DoD  newspapers  shall  distinguish 
between  fact  and  opinion,  both  of  which 
may  be  part  of  a  news  story.  When  an 
opinion  is  expressed,  the  person  or 
soiuoe  shall  be  identified.  Acciuacy  and 
balance  in  coverage  are  paramount. 

(d)  DoD  newspapers  shall  distinguish 
between  editorials  (command  position) 
and  commentaries  (personal  opinion)  by 
clearly  identifying  them  as  such. 

(e)  News  content  in  DoD  newspapers 
shall  be  based  on  releases,  reports,  and 
materials  provided  by  the  DoD 
Components  and  their  subordinate 
levels,  DoD  newspaper  staff  members, 
and  other  government  agencies.  DoD 
newspapers  shall  credit  sources  of  all 
material  other  than  local,  internal 
soiut»s.  This  includes,  but  is  not 
limited  to.  Military  Department  news 
sources,  American  Forces  Information 
Service,  and  command  news  releases. 


JMI 


(f)  DoD  newspapers  may  contain 
articles  of  local  interest  to  installation 
personnel  produced  outside  official 
channels  (e.g.,  stringers,  local 
organizations),  provided  that  the 
author's  permission  has  been  obtained, 
the  source  is  credited,  and  they  do  not 
otherwise  violate  this  part. 

(g)  DoD  newspapers  normally  shall 
not  be  authorized  the  use  of  commercial 
news  and  opinions  sources,  such  as 
Associated  Press  (AP),  United  Press 
International  (UPI),  New  York  Times, 
etc.,  except  as  stated  in  this  paragraph 
and  the  following  paragraph.  The  use  of 
such  sources  is  beyond  the  scope  of  the 
mission  of  command  or  installation 
newspapers  and  puts  them  in  direct 
competition  with  commercial 
newspapers.  The  use  of  such  sources 
may  be  authorized  for  a  specific  DoD 
newspaper  by  the  cognizant  DoD 
Component  only  when  other  sources  of 
national  and  international  news  and 
opinion  are  not  available. 

(h)  Overseas  Unified  Command  (UC) 
newspapers  published  outside  the 
United  States  may  purchase  or  contract 
for  and  carry  news  stories,  features, 
syndicated  columns,  and  editorial 
cartoons  bom  commercial  services  or 
sources.  A  balanced  selection  of 
commercial  news  or  opinion  shall 
appear  in  the  same  issue  and  same  page, 
whenever  possible,  but  in  any  case,  over 
a  reasonable  time  period.  Selection  of 
commercial  news  sources,  syndicated 
columns,  and  editorial  cartoons  to  be 
piuchased  or  contracted  for  shall  be 
approved  by  the  UC  Commanders. 
Overseas  UC  newspapers,  news 
bulletins,  and  news  summaries 
authorized  to  carry  national  and  world 
news  may  include  coverage  of  U.S. 
poUtical  campaign  news  from 
commercial  news  sources.  Presentation 
of  such  political  campaign  news  shall  be 
made  on  a  balanced,  impartial,  and 
nonpartisan  basis. 

(i)  The  masthead  of  all  DoD 
newspapers,  guides,  and  installation 
maps  shall  contain  the  following 
disclaimer  printed  in  type  no  smaller 
than  6-point:  "This  (DoD  newspaper/ 
guide  or  installation  map)  is  an 
authorized  pubUcation  for  members  of 
the  Department  of  Defense.  Contents  of 
(name  of  the  DoD  newspaper/this  guide/ 
this  installation  map)  are  net  necessarily 
the  official  views  of,  or  endorsed  by,  the 
U.S.  Government,  the  E)epartment  of 
Defense,  or  (the  name  of  the  pubUshing 
DoD  Component)." 

(j)  The  masthead  of  DoD  CE 
newspapers,  guides,  and  installation 
maps  shall  contain  the  follov^ring 
statements  in  addition  to  that  contained 
in  paragraph  (i)  of  this  section: 


(1)  "Published  by  (name),  a  private 
firm  in  no  way  connected  with  the 
(Department  of  Defense/the  U.S.  Army/ 
the  U.S.  Navy/the  U.S.  Air  Force/the 
U.S.  Marine  Corps)  under  exclusive 
written  contract  with  (DoD  Component 
or  subordinate  level)." 

(2)  "The  appearance  of  advertising  in 
this  publication,  including  inserts  or 
supplements,  does  not  constitute 
endorsement  by  the  (Department  of 
Defense/the  U.S.  Army/the  U.S.  Navy/ 
the  U.S.  Air  Force/the  U.S.  Marine 
Corps),  or  (name  of  commercial 
publisher)  of  the  products  or  services 
advertised." 

(3)  "Everything  advertised  in  this 
publication  shall  be  made  available  for 
purchase,  use,  or  patronage  without 
regard  to  race,  color,  religion,  sex, 
national  origin,  age,  marital  status, 
physical  handicap,  political  affiliation, 
or  any  other  nonmerit  factor  of  the 
purchaser,  user,  or  patron."  If  a 
violation  or  rejection  of  this  equal 
opportimity  policy  by  an  advertiser  is 
confirmed,  the  publisher  shall  refuse  to 
print  advertising  from  that  source  until 
the  violation  is  corrected. 

(k)  DoD  newspapers,  guides,  and 
installation  maps  shall  not  contain 
campaign  news,  partisan  discussions, 
cartoons,  editorials,  or  commentaries 
dealing  with  pohtical  campaigns, 
candidates,  or  issues.  DoD  CE 
newspapers,  guides,  and  installation 
maps  shall  not  carry  paid  political 
advertisements  for  a  candidate,  party,  or 
which  advocate  a  particular  position  on 
a  poUtical  issue,  lliis  includes  those 
advertisements  advocating  a  position  on 
any  proposed  DoD  policy  or  policy 
under  review. 

(1)  DoD  newspapers  shall  support  the 
Federal  Voting  Assistance  Program  by 
carrying  factual  information  about 
registration  and  voting  laws,  especially 
those  on  absentee  voting  requirements 
of  the  various  States,  the  District  of 
Coltunbia,  Puerto  Rico,  and  U.S. 
territories  and  possessions.  DoD 
newspapers  shall  use  voting  materials 
provided  by  the  Director,  Federal  Voting 
Assistance  Program;  the  OSD;  and  the 
Military  Departments.  Such  information 
is  designed  to  encourage  DoD  personnel 
to  register  as  voters  and  to  exercise  their 
right  to  vote  as  outUned  in  32  CFR  part 
46. 

(m)  DoD  newspapers  and  CE  guides 
shall  comply  with  DoD  Instruction 
1100.13 '  pertaining  to  polls,  surveys, 
and  straw  votes. 

(1)  The  DoD  Components  and 
subordinate  levels  may  authorize  polls 


'  Copies  may  be  obtained,  at  cost,  from  the 
National  Technical  Information  Service,  S28S  Port 
Royal  Road.  Springfield,  VA  22161. 
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on  matters  of  local  interest,  such  as 
soldier  of  the  week,  and  favorite  athlete. 

(2)  A  DoD  newspaper,  gixide,  or 
installation  map  shall  not  conduct  a 
poll,  a  surrey,  or  a  straw  vote  relating 
to  a  political  campaign  or  issue. 

(3)  Opinion  surveys  must  be  in 
compliance  with  Military  Service 
regulations. 

(n)  DoD  newspapers  will  support 
officially  authorized  fund-raising 
campaigns  (e.g..  Combined  Federal 
Campaign  (CFC))  within  the  Department 
of  Defense  in  accordance  with  DoD 
Directive  5035.1.^  News  coverage  of  the 
campaign  will  not  discuss  monetary 
goals,  quotas,  competition  or  tallies  of 
solicitation  between  or  among  agencies. 
To  avoid  any  appearance  of 
endorsement,  features  and  news 
coverage  will  discuss  the  campaign  in 
general  and  not  address  specific 
agencies  within  the  CFC. 

(0)  D6D  newspapers,  guides,  or 
installation  maps  shall  not: 

(1)  Contain  any  material  that  implies 
that  the  DoD  Components  or  their 
subordinate  levels  endorse  or  favor  a 
specific  conmiercial  product, 
commodity,  or  service. 

(2)  Subscribe,  even  at  no  cost,  to  a 
commercial  or  feature  wire  or  other 
service  whose  primary  purpose  is  the 
advertisement  or  promotion  of 
commercial  products,  commodities,  or 
services. 

(3)  Carry  any  advertisement  that 
violates  or  rejects  DoD  equal 
opportimity  policy.  (See  paragraph  (j)(3) 
of  this  section). 

(p)  All  commercial  advertising, 
including  advertising  supplements, 
shall  be  clearly  identifiable  as  such.  ^ 
Paid  advertorials  and  advertising 
supplements  may  be  included  but  must 
be  clearly  labeled  as  advertising  and 
readily  distinguishable  from  editorial 
content. 

(q)  Alteration  of  official  photographic 
and  video  imagery  will  comply  with  the 
Deputy  Secretary  of  Defense  policy 
memorandimi,  subject:  Alteration  of 
Official  Photographic  and  Video 
Imagery,  December  9, 1994,  (appendix  F 
of  thds  part). 

(r)  Commercial  sponsors  of  Armed 
Forces  Professional  Entertaiimient 
Program  events  and  morale,  welfare  and 
recreation  events  may  be  mentioned 
routinely  with  other  pertinent  facts  in 
news  stories  and  announcements  in 
DoD  newspapers.  (See  DoD  Instructions 
1330.13  3  and  1015.2.* 

(s)  Book,  radio,  television,  movie, 
travel,  and  other  entertainment  reviews 


2  See  footnote  1  to  $  247.4(m). 
>  See  footnote  1  §  247.4(m). 
*  See  footnote  1  to  S  247.4(in). 


may  be  carried  if  written  objectively  and 
if  there  is  no  implication  of 
endorsement  by  the  Department  of 
Defense  or  any  of  its  Components  or 
their  subordinate  levels. 

(t)  All  printing  using  appropriated 
funds  will  be  obtained  in  accordance 
with  32  CFR  part  397. 

S247^    RMpon«H>UHaa. 

(a)  The  Assistant  to  the  Secretary  of 
Defense  for  Public  Affairs,  consistent 
with  32  CFR  part  375.  shall: 

(1)  Develop  pohdes  and  provide 
guidance  on  the  administration  of  the 
DoD  Internal  Information  Program. 

(2)  Provide  policy  and  operational 
direction  to  the  Director,  AFIS. 

(3)  Monitor  and  evaluate  overall 
mission  effectiveness  within  the 
De{>artment  of  Defense  for  matters  imder 
this  part. 

(b)  The  Director,  American  Forces 
Information  Service,  shall: 

(1)  Develop  and  oversee  the 
implementation  of  policies  and 
procedures  pertaining  lo  the 
management,  content,  and  publication 
of  DoD  newspapers,  gtiides,  and 
installation  maps. 

(2)  Serve  as  DoD  point  of  contact  with 
the  Joint  Committee  on  Printing, 
Congress  of  the  United  States,  for 
matters  under  this  Instruction. 

(3)  Serve  as  the  DoD  point  of  contact 
in  the  United  States  for  UC  newspaper 
matters. 

(4)  Provide  gmdance  to  the  UCs, 
Military  Departments,  and  other  DoD 
Components  pertaining  to  DoD 
newspapers  and  CE  publications. 

(5)  Monitor  effectiveness  of  business 
and  financial  operations  of  DoD 
newspapers  and  provide  business 
coimsel  and  assistance,  as  appropriate. 

(6)  Sponsor  a  DoD  Interservice 
Newspaper  Committee  composed  of 
representatives  of  the  Military 
Departments  to  coordinate  E)oD 
command  or  installation  newspaper 
matters. 

(7)  Provide  a  press  service  for  joint- 
Service  news  and  information  for  use  by 
authorized  DoD  newspaper  editors. 

(c)  The  Secretaries  of  the  Military 
Departments  shall: 

(1)  Provide  policy  guidance  and 
assistance  to  the  Department's 
newspapers  and  C£  publications. 

(2)  Encourage  the  use  of  CE 
newspapers  when  they  are  the  most 
cost-effective  means  of  fulfilling  the 
command  communication  requirement. 

(3)  Ensure  that  adequate  resources  are 
available  to  support  authorized  internal 
information  products  under  this  part. 

(4)  E)esignate  a  member  of  their  public 
affairs  staff  to  serve  on  the  DoD 
Interservice  Newspaper  Committee. 


(5)  Ensure  all  printing  obtained  with 
appropriated  fimds  complies  with  32 
CFR  p>art  397. 

(d)  The  Commanders  of  Unified 
Combatant  (UC)  Commands  shall: 

(1)  Publish  UC  newspapers,  if 
authorized.  In  discharging  this 
responsibility,  the  UC  Commander  shall 
ensure  that  policy,  direction,  resources, 
and  administrative  support  are 
provided,  as  required,  to  produce  a 
professional  quality  newspaper  to 
support  the  command  mission. 

[2)  Ensiue  that  the  UC  newspaper  is 
prepared  to  support  U.S.  forces  in  the 
command  area  during  contingencies  and 
armed  conflict.  <i. 

S  247.6    Procadurss. 

(a)  General.  (1)  National  seciuity 
information  shall  be  protected  in 
accordance  with  32  CFR  parts  159  and 
159a. 

(2)  Specific  items  of  internal 
information  of  interest  to  E)oD  persoimel 
and  their  family  members  prepared  for 
pub^cation  in  DoD  newspapers,  guides, 
or  installation  maps  may  be  made 
available  to  requesters  if  the  information 
can  be  released  as  provided  in  32  CFR 
parts  285  and  286. 

(3)  Editorial  policies  of  DoD 
newspapers,  guides,  and  installation 
maps  shall  be  designed  to  improve  the 
ability  of  DoD  personnel  to  execute  the 
missions  of  the  Department  of  Defense. 

(4)  DoD  editors  of  publications 
covered  under  this  part  shall  conform  to 
applicable  policies,  regulations,  and 
laws  involving  libel,  photographic 
image  alteration,  copyright, 
classification  of  information,  and  U.S. 
Government  printing  and  postal 
regulations. 

(5)  DoD  newspapers,  guides,  and 
installation  maps  shall  comply  with  32 
CFR  part  310  regarding  the  DoD  privacy 
program. 

(b)  Establishment  of  DoD  newspapers. 
(1)  Commanders  are  authorized  to 
establish  Funded  newspapers 
(Appendix  A  to  this  part)  or  CE 
newspapers  (Appendix  B  to  this  part) 
when: 

(i)  A  valid  internal  information 
mission  requirement  exists. 

(A)  Command  or  installation 
newspapers  provide  the  commander  a 
primary  means  of  communicating 
mission-essential  information  to 
members  of  the  command.  They  provide 
feedback  through  such  forums  as  letters 
to  the  editor  columns.  This  alerts  the 
commander  to  the  emotional  status  and 
state  of  DoD  knowledge  of  the 
command.  The  newspaper  is  used  as  a 
return  conduit  for  command 
information  to  improve  attitudes  and 
increase  knowledge. 


(B)  News  and  featiue  treatment  on 
individuals  and  organizational  elements 
of  the  command  provides  a  crossfeed  of 
DoD  information,  which  improves 
internal  cooperation  and  mission 
performance.  Recognition  of  excellence 
in  individual  or  organizational 
performance  motivates  and  sets  forth 
expected  norms  for  mission 
accomplishment. 

(C)  'nie  newspaper  improves  morale 
by  quelling  rumors,  and  keeping 
members  informed  on  DoD  information 
that  will  affect  their  futiu«s.  It  provides 
information  and  assistance  to  family 
members,  which  improve  their  spirits 
and  thereby  the  effectiveness  of  dieir 
military  service  and/or  civilian  member. 
The  newspaper  encourages  participation 
in  various  positive  leisure-time 
activities  to  improve  morale  and  deter 
alcohol  abuse  and  other  pursuits  that 
impair  their  ability  to  perform. 

(D)  The  newspaper  provides 
information  to  make  command  members 
aware  of  the  hazards  of  the  abuse  of 
drugs  and  other  substances,  and  of  the 
negative  impact  that  substance  abuse 
has  on  readiness. 

(E)  CE  newspapers  provide 
advertisements  that  guide  command 
members  to  outlets  where  they  may 
fuffiU  their  purchasing  needs.  A  by- 
product of  this  commercial  contact  is 
increased  installation-commimity 
communication,  which  enhances 
mutual  support. 

(F)  The  newspaper  increases 
organizational  cohesiveness  and 
effectiveness  by  providing  a  visual 
representation  of  the  essence  of  the 
command  itself. 

(G)  Good  journalistic  practices  are 
vital,  but  are  not  an  end  imto 
themselves.  They  are  the  primary  means 
to  enhance  receptivity  of  command 
communication  through  the  newspaper. 

(H)  The  newspaper  exists  to  facilitate 
accomplishment  of  the  command  or 
installation  mission.  That  is  the  only 
basis  for  the  expenditure  of  DoD 
resources  to  produce  them. 

(ii)  A  newspaper  is  determined  by  the 
commander  and  the  next  higher  level  of 
command  to  be  the  most  cost-effective 
means  of  fulfilling  the  command 
internal  communication  requirement. 

(2)  The  use  of  appropriated  fimds  is 
authorized  to  establish  a  Funded 
newspaper  if  a  CE  newspaper  is  not 
feasible.  The  process  of  establishing  a 
newspaper  must  include  an 
investigation  of  the  feasibility  of 
publishing  under  the  CE  concept.  This 
investigation  must  include  careful 
consideration  of  the  potential  for  real  or 
apparent  conflict  of  interest.  If 
publishing  under  the  CE  concept  is 
determined  to  be  feasible,  commanders 


must  ensure  that  they  have  obtained 
approval  to  establish  the  newspaper 
before  authorizing  their  representatives 
to  negotiate  a  contract  with  a  CE 
publisher. 

(3)  DoD  newspapers  are  mission 
activities.  The  use  of  nonappropriated 
funds  for  any  asptect  of  their  operations 
is  not  authorized. 

(4)  Appropriated  funds  shall  not  be 
used  to  pay  any  part  of  the  commercial 
publisher's  costs  incurred  in  publishing 
a  CE  publication. 

(5)  Only  one  DoD  newspaper  is 
authorized  for  each  command  or 
installation. 

(i)  If  a  newspaper  is  required  at  an 
installation  where  more  than  one 
command  or  headquarters  is  collocated, 
the  host  commander  shall  be 
responsible  for  publication  of  one 
funded  or  CE  newspaper  for  all.  The 
host  command  shall  provide  balanced 
and  sufficient  coverage  of  the  other 
commands,  their  personnel,  and 
activities  in  that  locality.  These 
commands,  or  headquarters,  shall  assist 
the  staff  of  the  host  newspaper  with 
coverage.  If  required  by  imusual 
circumstance,  a  commander  other  than 
the  host  may  publish  the  single 
authorized  newspaper  when  the 
majority  of  affected  organizations 
concur. 

(ii)  This  provision  is  not  intended  to 
prohibit  the  headquarters  of  a 
geographically  dispersed  command  that 
receives  its  local  coverage  in  the  host 
installation  newspaper  from  publishing 
a  command-wide  newspaper;  nor  is  it 
intended  to  prohibit  a  command  that 
has  information  needs  that  are 
significanUy  different  from  the  majority 
of  the  host  installation  audience  from 
publishing  a  separate  newspaper,  when 
authorized  by  the  designated  approving 
authority.  (See  appendix  E  to  this  part). 

(iii)  Establishment  ofCE  Guides  and 
Installation  Maps.  When  valid 
communication  requirements  exist, 
publications  in  this  category  may  be 
established  by  the  commander,  if 
feasible.  (See  appendix  B  to  this  part) 
Only  one  CE  guide  and  installation  map 
is  authorized  for  each  command  or 
installation.  The  requirements  of 
paragraph  (b](4]  of  this  section,  apply  to 
CE  guides  and  installation  maps.  'These 
publications  shall  be  approved  by  the 
next  higher  level.  Approval  authorities 
shall  exercise  care  not  to  overburden 
community  advertisers. 

(iv)  Use  of  trademark.  The  DoD 
Components  and  their  subordinate 
levels  shall  trademark — State,  Federal, 
or  both — the  names  of  their  newspapers, 
guides,  and  installation  maps,  when 
possible. 


(v)  Use  of  recycled  products.  The 
public  affairs  office  shall,  whenever 
possible,  based  on  contractual 
agreements,  use  recycled  paper  for 
publications  covered  under  this  part. 

(vi)  Mailing  requirements  and  sales 
and  distribution  on  non-DoD 
publications.  See  appendix  C  to  this 
part. 

(vii)  AFIS  print  media  directorate.  See 
appendix  D  to  this  part. 

(viii)  DoD  command  newspaper 
review  system.  See  appendix  E  to  this 
part. 

(6)  When,  in  the  opinion  of  the 
Assistant  to  the  Secretary  of  Defense  for 
Public  Affairs,  or  the  UC  Commander,  a 
UC  newspaper  is  needed,  establishment 
shall  be  directed  by  the  Secretary  of 
Defense.  Both  appropriated  and 
nonappropriated  funds  may  be  used  in 
the  publication  of  overseas  UC 
newspapers. 

$247.7    InformatkMi  requirements. 

The  biennial  reporting  requirement 
contained  in  this  part  has  been  assigned 
Report  Control  Symbol  DD-PA(BI)  1638. 

Appendix  A  to  Part  247— Funded 
Newspapers 

A.  Purpose.  Funded  newspapers  sup(>ort 
the  command  communication  requirements 
of  the  DoD  Components  and  their 
subordinate  commands.  Normally,  printing  is 
accomplished  by  a  commercial  printer  under 
contract  or  in  government  printing  facilities 
in  accordance  with  32  CFR  part  397.  The 
editorial  content  of  these  newspapers  and 
distribution  are  accomplished  by  the 
contracting  command.  Overseas,  Funded 
newspapers  are  authorized  to  be  printed 
under  contract  with  the  S&S.  Where  printing 
by  SS-S  is  not  feasible  because  of  distance  or 
other  factors,  Funded  newspapers  may  be 
printed  by  other  means.  These  are  evaluated 
on  a  case-by-case  basis  with  the  cognizant 
DPS  office. 

B.  Name.  The  name  of  the  publication  may 
include  the  name  of  the  command  or 
installation,  or,  the  name  of  the  command  or 
installation  may  appear  separately  in  the 
nameplate  (flag).  The  emblem  of  the 
command  or  installation  may  be  included  in 
the  nameplate,  also.  When  possible,  the  DoD 
Components  and  their  subordinate  levels 
shall  trademark  the  names  of  their 
publications,  as  stated  in  §  247.5(d). 

C.  Masthead.  The  masthead  shall  include 
the  names  of  the  commanding  officer  and  the 
PAO,  the  names  and  editorial  titles  of  the 
staff  of  the  newspaper,  and  the  mailing 
address  and  telephone  number  of  the 
editorial  staff,  in  addition  to  that  required  in 
§247.4(i). 

D.  News  and  editorial  materials.  The 
commander  and  the  public  affairs  staff  shall 
generate  and  select  news,  information, 
photographs,  editorial,  and  other  materials  to 
be  used.  Authorized  news  and  information 
sources  include  the  Office  of  the  Assistant  to 
the  Secretary  of  Defense  for  Public  A&irs 
(OATSD(PA)),  AFIS,  the  Military 
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Departments,  their  subordinate  levels  of 
command,  and  other  Government  Agencies. 
Qvilian  conununity  service  news  and 
announcements  of  benefit  to  personnel 
assigned  to  the  command  or  installation  and 
their  family  members  may  also  be  used. 
Photographic  images  used  will  be  in 
compliance  with  §  247.4(r). 

E.  Assignment  of  personnel.  Military  and 
DoD  civilian  personnel  may  not  be  assigned 
to  duty  at  the  premises  of  the  contract  printer 
to  perform  any  job  functions  that  are  part  of 
the  business  activities  or  contractual 
responsibilities  of  the  contract  printer. 
Members  of  the  public  a^irs  staff  who 
produce  editorial  content  may  work  on  the 
premises  as  liaison  and  monitor  to  specify 
and  coordinate  layout  and  other  production 
details  provided  for  in  the  command  contract 
with  the  contract  printer.  A  member  of  the 
public  affairs  staff  shall  review  proof  copy  to 
prevent  mistakes. 

F.  Funding.  The  expense  of  publishing  and 
distributing  Funded  newspapers  is  charged 
to  appropriated  funds  of  the  publishing 
command. 

G.  Printing.  Printing  of  a  funded  newspaper 
shall  be  handled  in  accordance  with  32  CFR 
part  397  in  conjunction  with  public  a&irs  as 
the  office  of  primary  interest. 

H.  Distribution.  Funded  newspapers  may 
be  distributed  through  official  channels. 

Appropriated  funds  and  manpower  may  be 
used  for  distribution  of  Funded  newspapers, 
as  required. 

I.  Advertising.  Funded  newspapers  shall 
not  carry  commercial  advertising.  As  a 
service,  the  Funded  newspaper  may  carry 
nonpaid  listings  of  personally  owned  items 
and  services  faz  sale  by  members  of  the 
command.  Noncommercial  news  stories  and 
announcements  concerning  nonappropriated 
fund  activities  and  commissaries  may  be 
published  in  funded  newspap^. 

J.  Employment  and  gratuities.  DoD 
personnel  shall  not  accept  employment  by  or 
gratuities  from  GPO-contracted  printers 
under  contract  to  print  funded  newspapers. 
To  avoid  a  conflict  of  interest,  employment 
of  spouses  and  minor  children  of  DoD 
personnel  by  a  contract  printer  shall  be  in 
accordance  with  the  32  CFR  part  84. 

Appendix  B  to  Part  247— CX  Publicatioiis 

A.  Purpose.  CE  publications  consist  of  DoD 
newspapers,  guides,  and  installation  maps. 
They  support  command  internal 
communications.  The  commander  or  public 
affairs  office  provides  oversight  and  final 
approval  authority  for  the  news  and  editorial 
content  of  the  publication.  CE  publishers  sell 
advertising  to  cover  costs  and  secure 
earnings,  print  the  publications,  and  may 
make  all  or  part  of  the  distribution. 
Periodically,  CE  publishers  compete  for 
contracts  to  publish  these  publications. 
Neither  appropriated  nor  nonappropriated 
funds  shall  be  used  to  pay  for  any  part  of  a 
CE  publisher's  costs  incurred  in  publishing  a 
CE  publication. 

B.  Name.  The  name  of  the  publication  may 
include  the  name  of  the  command  or 
installation,  or  the,  name  of  the  command  or 
installation  may  appear  separately  in  the 
nameplate  (fla^.  The  emblem  of  the 
command  or  installation  may  also  be 


included  in  the  nameplate.  When  possible, 
the  DoD  Components  and  their  subordinates 
shall  trademark  the  names  of  their 
publications,  as  stated  in  §  247.6(d). 

C.  Masthead.  The  masthead  shall  include 
the  following  in  addition  to  that  required  in 
S  247.4(i)  and  (j).  "The  editorial  content  of 
this  publication  is  the  responsibility  of  the 
(name  of  command  or  installation)  Public 
Affairs  Office."  The  names  of  the 
commanding  officer  and  PAO,  the  names  and 
editorial  titles  of  the  staff  assigned  the  duty 
of  preparing  the  editorial  content,  and  the 
office  address  and  telephone  number  of  the 
editorial  staff  shall  be  listed  in  the 
masterhead  of  DoD  newspapers,  but  is  not 
required  in  CE  guides  and  installation  maps. 
The  names  of  the  publisher  and  employees 
of  the  publisher  may  be  listed  separately. 

D.  News  and  editorial  materials.  The 
commander  or  the  public  affairs  office  shall 
provide  oversight  and  final  approval 
authority  for  news,  information,  photographs, 
editorial,  and  other  materials  to  be  used  in 

a  CE  publication  in  the  space  allotted  for  that 
purpose  by  written  contract  with  the 
commercial  publisher.  Authorized  news  and 
information  sources  include  the  OATSD(PA), 
AFIS,  the  Military  Departments  and  their 
subordinate  levels  of  command,  and  other 
Government  Agencies.  CE  contractor 
persoimel  may  provide  material  for  use  in  the 
publication  if  approved  by  the  commander  or 
PAO,  as  the  commander's  representative. 
Commercial  news  and  opinion  sources,  such 
as  AP.  UPI,  New  York  Times,  etc.,  are  not 
normally  authorized  for  use  in  DoD 
newspapers  except  as  stated  in  §  247.4(q). 
The  paper  may  publish  community  service 
news  and  announcements  of  the  civilian 
community  for  the  benefit  of  command  or 
installation  personnel  and  their  families. 
Imagery  used  will  be  in  compliance  with 
§247.4(r). 

E.  Assignment  of  personnel.  Neither 
military  nor  DoD  civilian  personnel  shall  be 
assigned  to  duty  at  the  premises  of  the  CE 
publisher.  Neither  military  nor  DoD  civilian 
personnel  shall  perform  any  job  functions 
that  are  part  of  the  business  activities  or 
contractual  responsibilities  of  the  CE 
publisher  either  at  the  contractor's  facility  or 
the  Government  facility.  The  PAO  and  staff 
who  produce  the  non-advertising  content  of 
the  CE  publication  may  perform  certain 
installation  liaison  functions  on  publisher 
premises  including  monitoring  and 
coordinating  layout  and  design  and  other 
publishing  details  set  forth  in  the  contract  to 
ensure  the  effective  presentation  of 
information.  One  or  more  members  of  the 
public  affairs  staff  shall  review  proof  copy  to 
prevent  mistakes.  Newspaper  text-editing- 
system  pagination  and  copy  terminals  owned 
by  the  CE  publisher  may  be  placed  in  the 
conmiand  or  installation  public  affairs  office 
under  contractual  agreement  for  use  by  the 
public  affairs  staff  to  coordinate  layout  and 
ensure  that  the  preparation  of  editorial 
material  is  performed  in  such  a  way  as  to 
enhance  the  efficiency  and  effectiveness  of 
the  printing  and  publication  functions 
performed  by  the  CE  publisher.  All  costs  of 
Aese  terminals  shall  be  borne  by  the  CE 
newspaper  publishers  who  shall  retain  title 
to  the  equipment  and  full  responsibility  for 


any  damage  to  or  loss  of  such  equipment. 
The  relationship  between  the  public  affairs 
staff  and  employees  of  the  CE  contractor  is 
that  of  Government  employees  working  with 
employees  of  a  private  contractor. 
Supervision  of  CE  employees;  that  is,  the 
responsibility  to  rate  performance,  set  rate  of 
pay,  grant  vacation  time,  exercise  discipline, 
assign  day-to-day  administrative  tasks,  etc., 
remains  with  the  CE  publisher.  Any 
modification  of  the  contract  must  be  made  by 
the  responsible  contracting  officer.  Public 
affairs  staff  members  must  be  aware  that 
employees  of  the  contractor  are  not 
employees  of  the  government  and  should  be 
treated  accordingly. 

F.  Distribution  of  CE  Publications 

1.  A  funded  newspaper  shall  not  be 
distributed  as  an  insert  to  a  CE  newspaper, 
unless  provided  for  in  the  CE  contract,  nor 
shall  a  CE  newspaper  be  distributed  as  an 
insert  to  a  funded  newspaper. 

2.  Supplements,  clearly  labeled  as  such, 
and  advertising' inserts,  may  be  inserted  into 
and  distributed  with  a  CE  newspaper. 

3.  The  commercial  publisher  of  a  CE 
publication  shall  make  as  much  of  the 
distribution  to  the  intended  readership  as  ' 
possible.  CE  publications  may  be  distributed 
through  official  channels. 

4.  Except  as  authorized  by  the  next  higher 
headquarters  for  special  situations  or 
occasions  (such  as  an  installation  open 
house),  CE  newspapers  shall  not  be 
distributed  outside  the  intended  DoD 
audience  and  retirees,  which  includes  family 
members.  The  CE  publisher  may  provide 
complete  copies  of  each  sfiecific  issue  of  a  CE 
publication  to  an  advertiser  whose 
advertisement  is  carried  therein. 

5.  The  CE  publisher  of  a  CE  newspaper  will 
provide  the  appropriate  number  of  news 
racks  determined  by  the  installation 
commander  for  publication  distribution.  CE 
publishers  are  responsible  for  maintenance  of 
these  racks. 

6.  CE  guides  and  installation  maps  may  be 
delivered  in  bulk  quantities  to  the 
appropriate  installation  offices  to  distribute 
these  publications  through  official  channels 
as  necessary. 

G.  Responsibilities  Regarding  Advertising 

1.  Only  the  CE  publisher  shall  use  the 
space  agreed  upon  for  advertising.  While  the 
editorial  content  of  the  publication  is 
completely  controlled  by  the  installation,  the 
advertising  section,  including  its  content,  is 
the  responsibility  of  the  CE  publisher.  The 
public  affairs  staff,  however,  retains  the 
responsibility  to  review  advertisements 
before  they  are  printed. 

2.  Any  decision  by  a  CE  publisher  to  accept 
or  reject  an  advertisement  is  final.  The  PAO 
may  discuss  with  a  publisher  their  decision 
not  to  run  an  advertisement,  but  cannot 
substitute  his  judgment  for  that  of  the 
publisher. 

3.  Before  each  issue  of  a  CE  publication  is 
printed,  the  public  affiairs  staff  shall  review 
advertisements  to  identify  any  that  are 
contrary  to  law  or  to  DoD  or  Military  Service 
regulations,  including  this  part,  or  that  may 
pose  a  danger  or  detriment  to  DoD  personnel 
or  their  family  members,  or  that  interfere 


with  the  command  or  installation  missions. 
It  is  in  the  command's  best  interest  to 
carefully  apply  DoD  and  Service  regulations 
and  request  exclusion  of  only  those 
advertisements  that  are  clearly  in  violation  of 
this  part.  If  any  such  advertisements  are 
identified,  the  public  affairs  office  shall 
obtain  a  legal  coordination  of  the  proposed 
exclusion.  After  coordination,  the  public 
a^irs  office  shall  request,  in  writing  if 
necessary,  that  the  commercial  publisher 
delete  any  such  advertisements.  If  the 
publisher  prints  the  issue  containing  the 
objectionable  advertisement(s),  the 
commander  may  prohibit  distribution  in 
accordance  with  DoD  Directive  1325.6.' 

4.  DoD  Directive  1325.6  gives  the 
commander  authority  to  prohibit  distribution 
on  the  installation  of  a  CE  publication 
containing  advertising  he  or  she  determines 
likely  to  promote  a  situation  leading  to 
potential  riots  or  other  disturbances,  or  when 
the  circulation  of  such  advertising  may 
present  a  danger  to  loyalty,  discipline,  or 
morale  of  personnel.  Each  commander  shall 
determine  whether  particular  advertisements 
to  be  placed  by  the  publisher  in  a  CE 
publication  serving  the  command  or 
installation  may  interfere  with  successful 
mission  performance.  Some  considerations  in 
this  decision  are  the  local  situation,  the 
content  of  the  proposed  advertisement,  and 
the  past  p>erforTnance  of  the  advertiser.  Prior 
to  making  a  determination  to  prohibit 
distribution  of  a  CE  newspaper,  the 
commander  shall  obtain  a  legal  coordination. 

5.  CB  publications  may  carry  paid  and 
nonpaid  advertising  of  the  products  and 
services  of  nonappropriated  fund  activities 
and  conmiissaries,  if  allowed  by  DoD  and 
Military  Service  regulations.  (See  DoD 
Instruction  1015.2.)  * 

6.  Bingo  games  and  lotteries  conducted  by 
a  commercial  organization  whose  primary 
business  is  conducting  lotteries  may  not  be 
advertised  in  CE  publications.  Non-lottery 
activities  (such  as  dining  at  a  restaurant  or 
attending  a  musical  performance)  of  a 
commercial  organization  whose  primary 
business  is  conducting  lotteries  may  be 
advertised  in  CE  publications.  Exceptions  are 
allowed  for  authorized  State  lotteries, 
lotteries  conducted  by  a  not-for-profit 
organization  or  a  governmental  organization, 
or  conducted  as  a  promotional  activity  by  a 
commercial  organization  and  clearly 
occasional  and  ancillary  to  the  primary 
business  of  that  organization.  An  exception 
also  pertains  to  any  gaming  conducted  by  an 
Indian  tribe  under  25  U.S.C.  2720.  See 
section  D.  of  appendix  C  to  this  part. 

H.  CE  Guides  and  Maps 

1.  The  name  of  the  publication  may 
include  the  name  and  emblem  of  the 
command  or  installation. 

2.  At  the  discretion  of  the  commander,  an 
installation  telephone  directory  may  be 
included  as  a  section  of  a  CE  guide.  The 
telephone  section  shall  be  integral  to  the 
guide,  not  separable,  and  part  of  the  guide 


'  Copies  may  be  obtained,  at  cost,  from  the 
National  Technical  Infomiation  Service,  5285  Port 
Royal  Road,  Springfield,  VA  22161. 

2  See  footnote  1  to  section  4.  of  this  appendix. 


contract  specifications.  Separate  CE 
telephone  directories  are  not  authorized. 
Required  communication  security 
information  shall  be  printed  on  the  first  page 
of  the  telephone  section  and  not  on  the  cover 
of  the  guide.  The  cover  of  the  guide  may 
notify  users  that  the  publication  contains  the 
telephone  directory. 

3.  CE  contracts  for  guides  and  maps  shall 
establish  firm  delivery  dates  and  shall 
contain  provisions  to  ensure  distribution  is 
controlled  by  the  command.  Delivery  dates 
may  vary  for  guides  and  maps  to  make  them 
more  attractive  to  advertisers.  The  contract 
provisions  shall  specify  delivery  dates. 

I.  Employment  and  gratuities.  DoD 
personnel  involved  with  CE  contracts  shall 
not  accept  employment  by  or  gratuities  from 
a  CE  publisher.  To  avoid  a  conflict  of 
interest,  employment  of  spouses  and  minor 
children  of  DoD  personnel  by  a  contract 
publisher  shall  be  in  accordance  with  32  CFR 
part  84. 

/.  Contracting  for  a  CE  Publication 

1.  General.  The  DoD  Components  and  their 
subordinate  commands  are  authorized  to 
contract  in  writing  for  CE  publications.  The 
underlying  premise  of  the  CE  concept  is  that 
the  DOD  Components  and  their  subordinate 
commands  will  save  money  by  transferring 
certain  publishing  and  distribution  functions 
to  a  commercial  publisher  selected  through  a 
competitive  process.  The  CE  publication  is 
printed  and  delivered  to  the  command, 
installation,  or  its  readership  in  accordance 
with  the  terms  of  a  written  contract.  Oral 
contracts  are  not  acceptable.  The  right  to  sell 
and  circulate  advertising  to  the  complete 
readership  in  the  CE  publication  provides  the 
publisher  revenue  to  cover  costs  and  secure 
earnings.  The  command  or  installation 
guarantees  first  publication  and  distribution  • 
of  locally-produced  editorial  content  in  the 
publication.  The  publication  becomes  the 
property  of  the  command,  installation,  or 
intended  reader  upNsn  delivery  in  accordance 
with  terms  of  the  contract. 

2.  Contracting  process.  Whether  a  first  time 
initiative  to  establish  a  CE  publication  or  a 
recompetition  of  an  existing  CE  contract,  the 
process  must  start  with  advance  planning  as 
to  the  nature  of  the  command's  requirements, 
the  contracting  strategy,  and  the  market  of 
f>otential  advertisers  and  competitors  for  the 
job.  The  CE  contract  solicitation  and  the 
contract  itself  must  contain  a  statement  of 
work  that  describes  in  legally  sufficient  detail 
the  Government's  requirements  and  the 
conditions  and  restrictions  under  which  the 
contractor  will  perform.  The  cognizant 
contracting  office  for  the  CE  contracting 
action  shall  be  the  conti«>ting  office  which 
normally  provides  contracting  supp)ort  to  the 
command  for  service  contracts  and  other 
procurements  of  a  general  nature  which  are 
above  the  simplified  small  purchase 
threshold.  The  contracting  officer  shall 
combine  the  statement  of  work  with 
appropriate  contractual  terms  and 
conditions,  using  48  CFR  chapter  I  and  II  as 
guides,  although  CE  contracts  are  not  subject 
to  the  FAR  or  DFARS,  because  they  do  not 
involve  the  expenditure  of  appropriated 
funds.  The  resulting  solicitation  and  contract 
shall  completely  identify  the  rights  and 


obligations  of  both  parties.  Proposals  shall  be 
solicited  from  all  known  commercial 
publishers  who  could  potentially  become  the 
CE  contractor.  Upon  evaluation  of  the 
competing  proposals  by  the  Source  Selection 
Advisory  Committee  (SSAC)  and  selection  of 
a  winner  by  the  selecting  official,  the  CE 
contract  shall  be  awarded  by  the  contracting 
officer.  The  CE  contract  shall  not  require  the 
contractor  to  pay  money  to  the  command  or 
to  provide  goods,  services,  or  other 
consideration  not  directly  related  to  the  CE 
publication.  In  the  event  that  only  one  ofiier 
is  received,  the  SSAC  may  recommend  to  the 
selecting  official  that  no  award  be  made  or 
that  the  contracting  officer  enter  into 
negotiations  with  the  sole  offeror  to  obtain 
the  best  prossible  service  and  product  for  the 
Government. 

3.  Statement  of  Work  (SOW).  The  SOW 
should  be  written  to  have  the  CE  contractor 
p>erform  as  many  of  the  publishing  and 
distribution  functions  as  practical  to  generate 
maximum  savings  to  the  Dei>artment  of 
Defense.  In  so  doing,  care  must  be  taken  to 
balance  Government  requirements  with  a 
realistic  view  of  the  advertising  revenue 
{x>tential  so  as  to  achieve  a  contract  that  is 
commercially  viable.  The  command's 
internal  information  needs  shall  be 
paramount.  Some  of  the  key  issues  that  shall 
be  addressed  in  the  SOW  follow: 

a.  A  general  description  of  the  scop>e  of  the 
proposed  contract  including  the  name  and 
nature  of  the  publication  involved:  for 
example,  weekly  newspaper,  annual  guide 
and  installation  map.  Normally,  guides  and 
installation  maps  are  included  in  the  same 
contract. 

b.  A  description  of  editorial  content  to  be 
carried;  e.g.,  news,  features,  supplements, 
and  factual  information,  along  with 
provisions  addressing  the  possible  inclusion 
of  contractor-furnished  advertising 
supplements  for  newspapers,  provided  any 
such  supplement  shall  have  the  prior 
approval  of  the  commander. 

c.  A  description  of  the  rules  for  the 
inclusion  of  advertising  in  the  publication. 
This  provision  shall  sp>ecify  that  the 
commander's  representative  shall  have  the 
authority  to  sp>ecify  newspaper  advertising 
layout  when  required  to  enhance 
communications'  effectiveness  of  the 
publication  and  shall  require  the  contractor 
to  notify  advertisers  of  the  requirements  in 
§  247.4(i)  and  (j).  The  Military  DepartmenU 
will  coordinate  a  standard  set  of  ratios  of 
advertising-to-editorial  copy  for  multiples  of 
pages  for  run  of  the  publication  advertising 
in  CE  newspapers  that  will  be  included  in  all 
DoD  Component  regulations  supplementing 
this  part.  The  recommended  annual  average 
is  a  ratio  of  60/40.  Inserts  and  advertising 
supplements  will  not  count  in  the  total  ad  to 
copy  ratio;  however,  the  commander  may 
prohibit  the  distribution  of  supplemental 
advertising  deemed  excessive.  Contract 
provisions  shall  be  formulated  to  prohibit  the 
amount  of  advertising  a  publisher  sells  from 
forcing  the  contracting  command  or 
installation  public  affairs  staff  to  produce 
editorial  content  exceeding  that  required  for 
the  command  internal  communication 
mission  of  the  newspaper. 

d.  A  provision  substantially  as  follows: 
"The  contractor  agrees  not  to  enter  into  any 
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exclusive  advertising  agreement  with  any 
finn,  broker,  or  individual  for  the  purpose  of 
selling  advertising  associated  with  this 
contract." 

e.  A  description  of  the  CE  contractor's 
responsibilities  for  distribution  of  the 
newspaper.  This  provision  should  address 
such  matters  as  contractor  furnishing  of  news 
racks  along  with  contractor  responsibility  for 
maintenance  of  these  racks. 

f.  A  description  of  contractor-owned  and/ 
or  contractor-furnished  equipment  such  as 
text  editing,  copy  terminals,  and  modems 
determined  to  be  required  to  coordinate 
layout  and  ensure  that  the  preparation  of 
editorial  material  is  performed  in  such  a  way 
as  to  enhance  the  efficiency  and  effectiveness 
of  the  publication  process. 

g.  A  description  of  contractor-furnished 
editorial  supfxsrt  services  determined  to  be 
required.  Such  description  must  be  in  terms 
of  the  end  product  required:  e.g., 
photography  service  and/or  writer/reporter 
services,  and  not  as  a  requirement  to  make 
available  certain  contractor  personnel.  In 
day-to-day  performance  and  administration 
of  the  CE  contract,  contractor  personnel 
performing  such  support  services  shall  not  be 
treated  in  any  way  as  though  they  are 
Government  employees. 

h.  A  provision  that  the  use,  where 
economically  feasible,  of  recycled  paper  for 
internal  products  will  be  a  consideration  for 
awarding  the  contract,  as  stated  in  §  247.6(e) 

i.  SOW'S  and  RFP's  for  CE  newspapers 
shall  specify  standard  newsprint,  recylable, 
sucject  to  requirements  of  applicable  laws 
and  regulations. 

4.  Contract  provisions.  The  CE  concept  is 
based  on  an  exception  to  the  Government 
Printing  and  Binding  Regulations  ^  published 
by  the  Congressional  Joint  Committee  on 
Printing.  While  CE  contracts  are  not  subject 
to  the  FAR  (48  CFR  chapter  I)  or  the  DFARS 
(48  CFR  chapter  II),  the  FAR  contains  many 
clauses  that  are  useful  in  protecting  the 
interest  of  the  Govemenmt.  The  following 
clauses  may  be  helpful  in  obtaining  the  best 
possible  CE  publication. 

a.  Status  of  FAR  clause.  To  clarify  the 
status  of  FAR  clauses  appearing  in  CE 
contracts,  the  following  clause  shall  be 
included  in  all  CE  contracts: 

"The  (name  of  DoD  installation/unit/ 
organization)  is  an  element  of  the  United 
States  Government.  This  agreemenl  is  a 
United  States  Government  contract 
authorized  under  the  provisions  of 
Department  of  Defense  Instruction  5120.4  as 
an  exception  to  the  Government  Printing  and 
Binding  Regulations  published  by  the 
Congressional  Joint  Committee  on  Printing. 
Although  this  contract  is  not  subject  to  the 
Federal  Acquisition  Regulation  (FAR)  or  the 
Defense  Supplement  (DFARS),  FAR  clauses 
useful  in  protecting  the  interests  of  the 
Government  and  implementing  those 
provision  required  by  law  are  included  in 
this  contract." 

b.  Option  clause.  Insert  a  clause 
substantially  the  same  as  the  following  to 
extend  the  term  of  the  CE  publisher  contract: 


'Copies  may  be  obtained,  at  cost,  from  the 
Superintendent  of  Documents,  U.S.  Government 
Printing  Office.  Washington.  DC  20402 


(1)  "The  Government  may  extend  the  term 
of  this  contract  by  written  notice  to  the 
contractor  within  [insert  in  the  clause  the 
period  of  time  in  which  the  contracting 
officer  has  to  exercise  the  option);  provided 
that  the  Govenunent  shall  give  the  contractor 
a  preliminary  vrritten  notice  of  its  intent  to 
exercise  the  option  at  least  60  days  before  the 
contract  expires.  The  preliminary  notice  does 
not  commit  the  govenunent  to  exercise  the 
option."  In  the  case  of  base  closure  or 
realignment  the  publisher  has  the  right  to 
request  a  renegotiation  of  the  contract. 

(2)  "If  the  Government  exercises  this 
option,  the  extended  contract  shall  be 
considered  to  include  this  option  provision." 

(3)  "The  total  duration  of  this  contract, 
including  the  exercise  of  any  options  under 
this  clause,  shall  not  exceed  6  years." 

c.  Default  clause.  Insert  the  following 
clause  in  solicitations  and  contracts: 

(1)  "The  Govenunent  may,  be  written 
notice  of  default  to  the  contractor,  terminate 
this  contract  in  whole  or  in  part  if  the 
contractor  fails  to: 

(a)  Deliver  the  CE  publications  in  the 
quantities  required  or  to  perform  the  services 
within  the  time  specified  in  this  contract  or 
any  extension; 

(b)  Make  progress,  so  as  to  endanger 
performance  of  this  contract; 

(c)  Perform  any  of  the  other  provisions  of 
this  contract." 

(2)  "If  the  Government  terminates  this 
contract  in  whole  or  in  part,  it  may  acquire, 
under  the  terms  and  in  the  manner  the 
contracting  officer  considers  appropriate, 
supplies  or  services  similar  to  those 
terminated.  However,  the  contractor  shall 
continue  the  work  not  terminated." 

(3)  "The  rights  and  remedies  of  the 
Government  in  this  clause  are  in  addition  to 
any  other  rights  and  remedies  provided  by 
law  or  under  this  contract." 

d.  Termination  for  convenience  of  the 
Government.  Insert  the  following  clause  in 
solicitations  and  contracts: 

"The  contracting  officer,  by  written  notice, 
may  terminate  this  contract,  in  whole  or  in 
part  if  the  services  contracted  for  are  no 
longer  required  by  the  Government,  or  when 
it  is  in  the  Government's  interest,  such  as 
with  installation  closures.  Any  such 
termination  shall  be  at  no  cost  to  the 
Govenunent."  The  Government  will  use  its 
best  efforts  to  mitigate  financial  hardship  on 
the  publisher. 

5.  Term  of  contract.  CE  contracts  may  be 
entered  into  for  an  initial  period  of  up  to  2 
years,  and  may  contain  options  to  extend  the 
contract  for  one  or  more  additional  periods 
of  1  or  2  years  duration.  The  total  period  of 
the  contract,  including  options,  shall  not 
exceed  6  years,  after  which  the  contract  must 
be  recompeted. 

6.  Exercise  of  options.  Under  normal 
circumstances,  when  the  contractor  is 
performing  satisfactorily,  options  for 
additional  periods  of  performance  should  be 
exercised.  However,  the  exercise  of  the 
option  is  the  exclusive  right  of  the 
Govenmient,  and  decisions  not  to  exercise 
the  option,  or  to  test  the  market  before  option 
exercise,  are  within  the  contracting  officer's 
discretion  working  in  concert  with  the  PAO 
and  other  command  officials. 


7.  Modification  of  the  contract.  Any 
changes  to  the  SOW  or  other  terms  and 
conditions  of  the  contract  shall  be  made  by 
writien  contract  modification  signed  by  both 
parties. 

8.  SSAC.  The  commander  shall  appoint  an 
SSAC.  The  committee  shall  participate  in  the 
development  of  the  Source  Selection  Plan 
(SSP)  before  the  solicitation  of  proposals, 
evaluate  proposals,  and  recommend  a  source 
to  the  selecting  official.  Since  cost  is  not  a 
foctor  in  the  evaluation,  award  will  be  based 
on  technical  proposals,  the  offeror's 
experience  and/or  qualifications,  and  past 
performance. 

a.  The  SSAC  shall  consist  of  a  minimum 
of  five  voting  members:  A  chairperson,  who 
shall  be  a  senior  member  of  the  conunand; 
senior  representatives  from  public  affairs  and 
printing;  and  a  minimimi  of  two  other 
functional  specialists  with  skills  relevant  to 
the  selection  process.  Each  SSAC  shall  have 
non-voting  legal  and  contracting  advisors  to 
assist  in  the  selection  process. 

b.  In  arriving  at  its  recommendations,  the 
SSAC  shall  follow  the  SSP  and  avail  itself  of 
all  relevant  information,  including  the 
proposals  submitted,  independently  derived 
data  regarding  offerors'  performance  records, 
the  results  of  on-site  surveys  of  offerors' 
facilities,  where  fieasible,  and  in  appropriate 
cases,  personal  presentations  by  offerors. 

c.  The  work  of  the  SSAC  must  be 
coordinated  with  the  contracting  officer  to 
ensure  that  the  process  is  objective  and  fair. 
All  commimications  between  the  offerors  and 
the  Govenunent  shall  be  through  the 
contracting  officer.  No  member  of  the  SSAC 
or  the  selecting  official  shall  conununicate 
directly  with  any  offeror  regarding  the  source 
selection. 

d.  In  cases  where  a  losing  competitor 
requests  a  debriefing  from  the  contracting 
officer,  members  of  the  SSAC  may  be  called 
upon  to  participate  so  as  to  give  the  losing 
competitor  the  most  thorough  explanation 
practical  as  to  why  its  proposal  was  not 
successful.  No  information  regarding 
competitors'  proposals  shall  be  discussed 
with  the  unsuccessful  offerors  during 
debriefings,  discussions,  or  negotiations. 

9.  SSP.  A  SSP  (see  sample  SSP  at 
attachment  1  to  this  appendix)  must  be 
developed  early  in  the  planning  process  to 
serve  as  a  guide  for  the  personnel  involved 
and  ensure  a  fair  and  objective  process  and 
a  successful  outcome.  The  contracting  officer 
is  primarily  responsible  for  development  of 
the  SSP,  in  coordination  with  the  PAO  and 
other  members  of  the  SSAC.  Ideally,  the  SSP 
should  be  completed  and  approved  prior  to 
issuance  of  the  solicitation;  it  must  be 
completed  and  approved  before  the  receipt  of 
proposals. 

10.  Evaluation  criteria  and  proposal 
requirements.  The  solicitation  must  specify, 
in  relative  order  of  importance,  the  factors 
the  Government  will  consider  in  selecting  the 
most  advantageous  proposal.  In  addition,  the 
solicitation  must  specify  the  types  of 
information  the  proposal  must  contain  to  be 
properly  evaluated.  These  two  asp>ects  of  the 
solicitation  must  closely  parallel  one  another. 
The  contracting  officer  is  primarily 
responsible  for  development  of  these  two 
solicitation  provisions,  in  coordination  with 
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the  PAO,  legal  counsel,  and  members  of  the 
SSAC. 

a.  Evaluation  criteria  for  award.  Drawing 
upon  the  SSP,  this  feature  of  the  solicitation 
must  advise  offerors  what  factors  the 
Government  will  consider  in  evaluating 
proposals  and  the  relative  importance  of  each 
factor.  The  attached  sample  SSP  (attachment 
1  to  this  enclosure)  provides  an  example  of 
criteria  that  might  be  used.  Note  that  under 
the  "Services  and/or  Items  Offered"  factor, 
paragraph  E.2.b.  of  attachment  1  to  this 
appendix,  it  is  necessary  to  list  and  indicate 
the  relative  importance  of  services  and/or 
items  above  the  minimum  requirements  of 
the  SOW  that  the  command  would  consider 
desirable  and  that,  if  offered,  will  enhance 
the  offeror's  evaluation  standing.  The  offer  of 
services  and/or  items  not  listed  in  the 
evaluation  criteria  shall  not  be  considered  in 
the  evaluation  of  proposals,  but  may  be 
accepted  in  the  contract  award  if  deemed 
valuable  to  the  Government,  PROVIDED  the 
service  aod/or  item  involved  is  directly 
related  to  producing  the  publication  and  not 
in  violation  of  any  other  statute  or  regulation. 
Examples  of  items  that  cannot  be  considered 
during  the  evaluation  process  are;  press  kits, 
laminated  maps,  economic  development 
reports,  or  other  separate  publications  not  an 
integral  part  of  the  CE  newspaper,  guide,  or 
installation  map. 

b.  Proposal  requirements.  This  provision  of 
the  solicitation  must  describe  the  specific 
and  general  types  of  information  necessary  to 
be  submitted  as  part  of  the  proposal  to  be 
evaluated.  Offerors  shall  be  notified  that 
unnecessarily  elaborate  proposals  are  not 
desired. 

Attaclmunt  1  to  Appendix  B  to  Part  247— 

SSP      II 

A.  IntroiiactSon 

1.  The  objectives  of  this  plan  are: 

a.  To  ensure  an  impartial,  equitable,  and 
thorough  evaluation  of  all  offerors'  proposals 
in  accordance  with  the  evaluation  criteria 
presented  in  the  request  for  proposals  (RFP). 

b.  To  ensure  that  the  contracting  officer  is 
provided  technical  evaluation  findings  of  the 
SSAC  in  such  a  manner  that  selection  of  the 
offer  most  advantageous  to  the  Government 
is  ensured. 

c.  To  document  clearly  and  thoroughly  all 
aspects  of  the  evaluation  and  decision 
process  to  provide  effective  debriefings  to 
unsuccessfiil  offerors,  to  respond  to  legal 
challenges  to  the  selection,  and  to  ensure 
adherence  to  evaluation  criteria. 

2.  This  plan  will  be  used  to  select  a  CE 
contractor  for  publication  of  the 

newspaper  (CE  guide  or 

installation  map)  and  will: 

a.  Give  each  SSAC  member  a  clear 
understanding  of  his  or  her  responsibilities 
as  well  as  a  complete  overview  of  the 
evaluation  process. 

b.  Establish  a  well-balanced  evaluation 
structure,  equitable  and  uniform  scoring 
procedures,  and  a  thorough  and  accurate 
appraisal  of  all  considerations  pertinent  to 
the  negotiated  contracting  process. 

c.  Provide  the  selecting  official  with 
meaningful  findings  that  are  clearly 
presented  and  founded  on  the  collective, 


independent  judgment  of  technical  and 
managerial  experts. 

d.  Ensure  identification  and  selection  of  a 
contractor  whose  final  proposal  offers 
optimum  satisfaction  of  the  Government's 
technical  and  managerial  requirements  as 
expressed  in  the  RFP. 

e.  Serve  as  part  of  the  official  record  for  the 
evaluation  process. 

B.  Organization  and  Staffing 

1.  The  SSAC  Mrill  consist  of  the 
Chairperson  and  a  minimimi  of  four  other 
voting  committee  members  plus  the  non- 
voting advisors  to  the  SSAC. 

2.  The  SSAC  committee  members  are: 


Name 

Position 

Ctiairperson 

Member 

Member 

Member 

Merrber 

Legal  Advisor^ 

Contract  Advisor^ 

^Non-votir)g  members. 
C.  Responsibilities 

1.  Selecting  Official: 

a.  Approves  the  SSP. 

b.  Reviews  the  evaluation  and  findings  of 
the  SSAC. 

c.  Considers  the  SSACs  recommendation 
of  award. 

d.  Selects  the  successful  offeror. 

2.  Chairp»er8on  of  the  Source  Selection 
Advisory  Committee  (C/SSAC): 

a.  Reviews  the  SSP. 

b.  Approves  membership  of  the  SSAC. 

c.  Analyzes  the  evaluation  and  findings  of 
the  SSAC  and  applies  weights  to  the 
evaluation  results. 

d.  Approves  the  SSAC  report  for 
submission  to  the  selecting  official. 

3.  Contracting  Officer: 

a.  Is  responsible  for  the  proper  and 
efficient  conduct  of  the  entire  source 
selection  process  encompassing  solicitation, 
evaluation,  selection,  and  contract  award. 

b.  Provides  SSAC  and  the  selecting  official 
with  guidance  and  instructions  to  conduct 
the  evaluation  and  selection  process. 

c.  Receives  proposals  submitted  and  makes 
them  available  to  the  SSAC,  taking  necessary 
precautions  to  ensure  against  premature  or 
unauthorized  disclosure  of  source  selection 
information. 

4.  SSAC  members  shall: 

a.  Familiarize  themselves  with  the  RFP  and 
SSP. 

b.  Provide  a  fair  and  impartial  review  and 
evaluation  of  each  proposal  against  the 
solicitation  requirements  and  evaluation 
criteria. 

c.  Provide  written  doctmientation 
substantiating  their  evaluations  to  include 
strengths,  weaknesses,  and  any  deficiencies 
of  each  proposal. 

5.  Legal  advisor: 

a.  Reviews  RFP  and  SSP  for  form  and 
legality. 

b.  Advises  the  SSAC  members  of  their 
duties  and  responsibilities,  regarding 
procurement  integrity  issues  and 
confidentiality  requirements. 


c.  Participate  in  SSAC  meetings  and 
provide  legal  advice  as  required. 

d.  Provides  legal  review  of  all  docimients 
supporting  the  selection  decision  to  ensure 
legal  sufficiency  and  consistency  with  the 
evaluation  criteria  in  the  RFP  and  SSP. 

e.  Advises  the  selecting  official  on  the 
legality  of  the  selection  decision. 

D.  Administrative  Instructions 

1.  Evaluation  overview.  The  advisory 
conunittee  will  operate  with  maximum 
flexibility.  Collective  discussion  by 
evaluators  at  committee  meetings  of  their 
evaluation  findings  is  permitted  in  the 
interchange  of  viewpoints  regarding 
strengths,  weaknesses,  and  deficiencies  noted 
in  the  proposals  relating  to  evaluation  items. 
Evaluators  will  not  suggest  or  disclose 
numerical  scores  or  other  information 
regarding  the  relative  standing  of  offerors 
outside  of  committee  meetings. 

2.  Evaluation  procedure.  The  evaluation  of 
offisrs  is  based  on  good  judgment  and  a 
thorough  knowledge  of  the  guidelines  and 
criteria  applicable  to  each  evaluation  factor. 

a.  Niunerical  scoring  is  merely  reflective  of 
the  composite  findings  of  the  SSAC  The 
evaluation  scoring  system  is  used  as  a  tool  to 
assist  the  Chairperson  of  the  SSAC  in 
determining  the  proposal  most  advantageoiu 
to  the  Government 

b.  The  most  important  documents 
supporting  the  contract  award  will  be  the 
findings,  conclusions,  and  reports  of  the 
SSAC. 

3.  Safeguarding  data.  The  sensitivity  of  the 
proceedings  and  documentation  require 
stringent  and  special  safeguards  throughout 
the  evaluation  process: 

a.  Inadvertent  release  of  information  could 
be  a  source  of  considerable  misunderstanding 
and  embarrassment  to  the  Government.  It  is 
imperative,  therefore,  for  all  members  of  the 
SSAC  to  avoid  any  tmauthorized  disclosures 
of  information  pertaining  to  this  evaluation. 
Evaluation  participants  will  observe  the 
folloMring  rules: 

(1)  All  offeror  and  evaluation  materials  will 
be  secured  when  not  in  use  (i.e.,  during 
breaks,  lunch,  and  at  the  end  of  the  day). 

(2)  All  attempted  communications  by 
offeror's  representatives  shall  be  directed  to 
the  contracting  officer.  No  communications 
between  members  of  the  SSAC  or  the 
selecting  official  and  offerors  regarding  the 
contract  award  or  evaluation  is  permitted 
except  when  called  upon  under  the 
provisions  of  paragraph  J.S.d.  of  appendix  B 
to  this  part. 

(3)  Neither  SSAC  members  or  the  selecting 
official  shall  disclose  anything  pertaining  to 
the  source  selection  process  to  any  offeror 
except  as  authorized  by  the  contracting 
officer. 

(4)  Neither  SSAC  members  or  the  selecting 
official  shall  discuss  the  substantive  issues  of 
the  evaluation  with  any  tmauthorized 
individual,  even  after  award  of  the  contract. 

E.  Technical  Evaluation  Procedures 

1.  Evaluation  process.  Proposals  will  be 
evaluated  based  on  the  following  criteria  as 
indicated  in  Section  M  of  the  solicitation: 
The  evaluation  worksheet  (attachment  2  to 
this  appendix)  shall  be  used  to  score  the 


UMI 
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technical  fiactors.  Using  the  technical 
evaluation  worksheet,  each  member  of  the 
SSAC  will  independently  review  each 
proposal  and  assign  an  appropriate  number 
of  points  to  each  factor  being  considered. 
Point  scores  for  each  factor  will  range  &om 
"0"  to  "5"  based  on  the  committee  member's 
evaluatioD  of  the  proposaL  Upon  completion 
of  individual  evaluations,  the  group  will 
meet  in  committee  with  the  Chairperson  and 
arrive  at  a  single  numeric  score  for  each 
factor  in  the  proposal. 

2.  Criteria.  An  example  of  applicable 
evaluation  criteria  and  their  relative  order  of 
importance  are  listed  below  in  paragraphs 
E.2.  a.  through  d  of  this  appendix.  Criteria 
and  weights  are  provided  as  an  example 
only.  The  SSAC  must  determine  its  own 
weighting  factors  tailored  to  meet  the  needs 
of  the  particular  CE  publication  and  describe 
the  relative  weights  assigned  to  the  RFP;  e.g., 
"Evaluation  factors  are  listed  in  descending 
order  of  importance:  criteria  #1  is  twice  as 
important  as  criteria  *2,"  etc. 

a.  Technical  and  production  capability. 
Scores  will  range  from  "0"  (unacceptable),  to 
"S"  (exhibits  state-of-the-art,  award  winning, 
or  clearly  superior  technical  ability  to 
produce  the  required  newspaper,  guide,  or 
installation  map).  Factors  to  be  considered 
for  newspaper  contracts  include:  Level  of 
automation:  compatibility  of  automation  with 
existing  PAO  automation  (unless  other 
automation  is  provided);  printing  capability: 
production  equipment;  physical  plant 
(capabilities);  and  driving  distance  to  the 
plant  Similar  factors  may  be  considered  for 
guides  and  installation  maps. 

b.  Services  and/or  items  offered.  Scores 
will  range  from  "0"  (unacceptable),  to  "5" 
(the  offer  of  equipment,  such  as  automation 
equipment;  or  services,  such  as  editorial  or 
photographic  services  as  set  forth  in  the 
contract  solicitation  that  will  greatly  enhance 
the  newspaper  and/or  its  production). 
Factors  to  be  considered  for  newspapers 
include:  Offer  of  automation  equipment  and 
the  quality  and  amount  of  equipment  offered; 
the  quality  and  amount  of  services  offered; 
the  usefulness  of  the  services  andyor  items  to 
the  pubic  affairs  office  in  enhancing  the 
newspaper;  the  impact  of  the  services  and/or 
items  on  other  parts  of  the  contract.  Similar 
factors  may  be  considered  for  guides  and 
installation  maps.  The  offer  of  equipment  or 
services  not  specifically  related  to  producing 
the  publication  will  not  result  in  the 
assignment  of  a  higher  score. 

c.  Past  performance  record.  Scores  will 
range  from  "0"  (no  experience  in  newspaper, 
guide,  or  Installation  map  publishing  andyor 
unsatisfactory,  previous  performance),  to  "5" 
(long-term,  highly  successful  experience 
publishing  similar  newspapers,  guides,  or 
installation  maps).  Factors  to  be  considered 
include:  demonstrated  ability  to  successfully 
produce  a  CE  or  similar  publication; 
demonstrated  printing  ability  (types  of 
printing,  history  of  newspaper,  guide,  or 
installation  map  printing);  demonstrated 
success  in  contract  performance  in  a  timely 
and  responsive  manner,  demonstrated 
capability  to  sell  advertising  and  successfully 
recoup  publication  costs. 

d.  Management  approach.  Scores  will 
range  from  "0"  (approach  unacceptable),  to 


"5"  (proposal  demonstrates  a  sound  and 
innovative  approach  to  interfacing  with  the 
PAO  and  managing  the  CE  publication 
operation).  Factors  to  be  considered  include: 
Tlie  offeror's  proposed  approach  to: 

(1)  Interfacing  with  the  PAO  staff. 

(2)  Controlling  the  quality  and  timeliness 
of  the  finished  product. 

(3)  Sale  of  ads  of  the  type  that  enhance  the 
publication's  image  in  the  community  and 
with  the  readership  at  large. 

(4)  Ensuring  that  contractor's  personnel  are 
properly  supervised  and  managed. 

3.  Weighting  factors.  Points  will  be 
assigned  to  the  final  score  of  each  factor  in 
a  proposal  as  determined  by  multiplying  the 
score  assigned  (e.g.  "0,"  "1,"  "2,"  "3,"  "4," 
or  "5")  by  the  relative  weight  of  the 
individual  criterion  as  indicated: 


» NARRATIVE  DISCUSSION: 

Strengths 

Weaknesses 

Deficiencies 

Attachment  3  to  Appendix  B  to  Part  247— 
Sample  Monorandum  for  Selecting  OflBdal 

Subject:  Evaluation  of  Proposals  RFP  No. 


Factor 

Relative 
weight 
(per- 
cent) 

Maxi- 
mum 
points 

Criterion  1 „.. 

Criterion  2 

Critoiion  3  .............»..~.. 

Criterion  4 

40 
30 
20 
10 

200 

150 

100 

50 

500 

(Example  Only): 
Criterion  1  Score  5  (5  x  40)  Total 

Points - 

Criterion  1  Score  4  (4  x  30)  Total 

Points 

200 
120 

Criterion  1  Score  3  (3  x  20)  Total 
Points 

60 

Criterion  1  Score  2  (2  x  10)  Total 
Points 

20 

400 

4.  Report  of  findings  and 
recommendations.  After  the  SSAC  has 
completed  final  evaluation  of  proposals  and 
all  weighting  has  been  completed,  the 
committee  will  prepare  a  written  report  of  its 
findings  and  reconunendations,  setting  forth 
the  consensus  of  the  committee  and  its 
composite  scores  (Sample  at  attachment  3  to 
this  appendix).  The  Chairperson  will  sign  the 
report  to  confirm  its  accuracy  and  his 
agreement  with  the  recommendation.  All 
copies  of  proposals  and  evaluation 
worksheets  will  be  returned  to  the 
contracting  officer. 

Attachment  2  to  Appendix  B  to  Part  247— 
Sampk  Evaluation  Workshaet 

CONTRACTOR  

Evaluator  

DATE     

Evaluation  Criteria  and  Scores  (Range  0-5 
Points  for  Each) 

1.  Technical  and  production  capability: 

2.  Services  and  items  offered: 

3.  Past  performance  record: 

4.  Management  approach: 


1.  All  proposals  received  in  response  to 
subject  RFP  have  been  evaluated  by  the 
Source  Selection  Advisory  Committee 
(SSAC).  The  results  and  comments  are  listed 
below. 

a.  Offeror's  proposals  were  rated  as 
follows: 


Offeror  Name 


Numerical  Score 


b.  Summary  Narrative  Comments. 
(This  section  of  the  report  shall  be  a 
summary  of  the  individual  strengths  and 
weaknesses  in  each  proposal,  along  with  any 
deficiencies  that  are  susceptible  to  being 
cured  through  written  or  oral  discussions 
with  the  offieror,  as  noted  by  the  SSC 
evaluators.  This  summary  should  be 
supported  by  detailed  narratives  contained 
on  the  individual  evaluator's  worksheets.) 

2.  Recommendation. 

Chairperson,  SSAC 

Appendix  C  to  Part  247— Mailing  of  Did) 
Newepapera,  CE  Giddet,  and  Installation 
Maps;  Sales  and  Distribution  of  Non-DoD 
Publications 

A.  Policy.  It  is  DoD  pxilicy  that  mailing 
costs  shall  be  kept  at  a  minimum  consistent 
with  timeliness  and  applicable  postal 
regulations.  (See  DoD  Instruction  4525.7  > 
and  DoD  4S25.S-M.'  Responsible  officials 
shall  consult  with  appropriate  postal 
authorities  to  obtain  resolution  of  specific 
problems. 

B.  Definition.  DoD  appropriated  fund 
postage  includes  all  means  of  paying  postage 
using  funds  appropriated  for  the  £)epartment 
of  Defense.  These  means  include  meter 
imprints  and  stamps,  permit  imprints, 
postage  stamps,  and  other  means  authorized 
by  the  U.S.  Postal  Service. 

C.  Use  of  Appropriated  Fund  Postage 

1.  DoD  appropriated  fund  postage  shall  be 
used  only  for: 

a.  Mailing  copies  to  setisfy  mandatory 
distribution  requirements. 

b.  Mailing  copies  to  other  public  affairs 
offices  for  administrative  purposes. 

c.  Mailing  copies  to  headquarters  in  the 
chain  of  command. 


>  Discussions  of  strengths,  weaknesses,  and 
deficiencies  should  reference  the  specific 
evaluation  bctor  involved  to  ensure  that  proposals 
are  evaluated  only  against  the  criterion  set  forth  in 
the  RFP,  to  facilitate  debriefings.  and  to  provide  an 
e^x:tive  defense  to  any  challenges  regarding  the 
legality  of  the  selection  process.) 

>  Copies  may  t>e  obtained,  at  cost,  bom  the 
National  Technical  Information  Service,  5285  Port 
Royal  Road.  Springfield.  VA  22161. 

2  See  footnote  1  to  section  A.  of  this  appendix. 


d.  Bulk  mailings  of  DoD  newspapers  to 
subordinate  units  for  distribution  to  members 
of  the  units. 

e.  Mailing  information  copies  to  other  U.S. 
Government  Agencies,  Members  of  Congress, 
libraries,  hospifals,  schools,  and  depositories. 

f.  Mailing  of  an  individual  copy  of  a  DoD 
newspaper  or  CE  publication  in  response  to 
an  imsolicited  request  from  a  private  person, 
firm,  or  organization,  if  such  response  is  in 
the  best  interest  of  the  DoD  Components  or 
its  subordinate  levels  of  command. 

g.  Mailing  copies  of  DoD  newspapers, 
guides,  or  installation  maps  to  incoming  DoD 
persoimel  and  their  families  to  orient  them 
to  tbeir  new  command,  installation,  and 
community. 

2.  DoD  appropriated  fimd  postage  shall  not 
be  used  for  mailing: 

a.  To  the  general  readership  of  DoD 
newspapers,  guides,  and  installation  maps, 
imless  specifically  excepted  in  this  part 

b.  By  a  CE  publisher. 

c.  CE  publications  other  than  newspapers 
in  bulk.  (See  paragraph  C.l.d.  of  this  section). 

3.  Generally,  DoD  newspapers  and  CE 
publications  shall  be  mailed  as  second  class 
Requester  Publication  Rate,  third-class  bulk, 
or  third-  or  fourth-class  mail. 

D.  Legal  prohibitions.  Compliance  with  18 
U.S.C  1302  and  1307  is  mandatory.  18  U.S.C 
1302  prohibits  the  mailing  of  publications 
containing  advertisements  of  any  type  of 
lottery  or  scheme  that  is  based  on  lot  ch' 
chance.  18  U.S.C.  1307  authorizes  exceptions 
pertaining  to  authorized  State  lotteries, 
lotteries  conducted  by  a  not-for-profit 
organization  or  a  governmental  organization, 
or  conducted  as  a  promotional  activity  by  a 
commercial  organization  and  clearly 
occasional  and  ancillary  to  the  primary 
business  of  that  organization.  An  exception 
also  pertains  to  any  gaming  conducted  by  an 
Indian  tribe  under  25  U.S.C.  2720.  Lottery  is 
defined  as  containing  the  following  three 
elements: 

1.  Prize  (whatever  items  of  value  are 
offered  in  the  particular  game). 

2.  Chance  (random  selection  of  numbers  to 
produce  a  winning  combination). 

3.  Consideration  (requirement  to  pay  a  fee 
to  play). 

E.  Review  of  Mailing  and  Distribution 
Effectiveness 

1.  Mailing  and  distribution  lists  shall  be 
reviewed  annually  to  determine  distribution 
effectiveness  and  continuing  need  of  each 
recipient  to  receive  the  publication. 

2.  Distribution  techniques,  target 
audiences,  readers-per-copy  ratios,  and  use  of 
the  U.S.  Postal  Service  to  ensure  the  most 
economical  use  of  mail  services  consistent 
with  timeliness  shall  be  revalidated  annually. 

F.  Non-DoD  publications.  A  commander 
shall  afford  reputable  distributors  of  other 
publications  the  opportunity  to  sell  or  give 
away  publications  at  the  activity  he  or  she 
commands  in  accordance  with  DoD  Directive 
1325.6.3  Such  publications  shall  not  be 
distributed  through  official  channels.  These 
publications  may  be  made  available  through 
subscription  paid  for  by  the  recipient  or 
placed  in  specific  general  use  areas 


>  See  footnote  1  to  section  A.  of  this  appendix. 


designated  by  the  commander,  such  as  the 
foyers  of  open  messes  or  exchanges.  They 
will  be  placed  only  in  stands  or  racks 
provided  by  the  responsible  publisher.  The 
responsible  publisher  will  maintain  the  stand 
or  rack  to  present  a  neat  and  orderly 
appearance.  Subscriptions  paid  for  by  a 
recipient  may  be  home-delivered  by  the 
commercial  distributor  in  installation 
residential  areas. 

Appendix  0  to  Part  247— APIS  Print  Media 
Diractorate 

A.  General.  The  Print  Media  Directorate 
(AFIS-PM),  an  element  of  AFIS.  develops, 
publishes,  procures,  and  distributes  a  variety 
of  print  medfa  products  that  support  DoD- 
wide  programs  and  policies  for  targeted 
audiences  throughout  the  DoD  conunimity. 
Products  include  the  following: 

1.  Press  and  Art  Pack,  a  weekly  package  of 
camera-ready  articles,  photographs,  and  art 
distributed  principally  to  DoD  newspaper 
editors  containing  articles  addressing  several 
of  the  DoD  internal  information  plan  subject 
areas. 

2.  DEFENSE  magazine,  a  bimonthly 
periodical  featuring  articles  authored  by 
senior  military  and  civilian  officials  on  DoD 
programs  and  policies.  An  aimual  almanac 
edition  highlights  DoD's  organization. 

3.  Defense  Billboard,  a  monthly  poster 
featuring  topics  of  particular  interest  to 
jimior  Military  Service  members,  but 
applicable  to  general  DoD  audiences. 

4.  Pamphlets,  booklets,  and  other  posters 
covering  a  variety  of  joint  interest 
information  topics. 

5.  AFIS-PM  also  posts  the  Press  and  Art 
Pack  and  selected  feature  stories  on  Army, 
Navy,  Air  Force,  Coast  Guard,  and 
OATSD(PA)  computer  bulletin  boards.  PAOs 
and  editors  may  download  text  and  art  in  a 
form  readily  usable  for  word  processing  or 
desktop  publishing. 

B.  Use  of  materials  published  by  print 
media  directorate.  With  the  exception  of 
copyrighted  matter,  all  materials  published 
by  AFIS-PM  may  be  reproduced  or  adapted 
for  use  by  DoD  newspaper  editors  as 
appropriate.  When  AFIS-PM  material  is 
edited  or  revised,  accuracy  and  conformance 
to  DoD  policy  and  accepted  standards  of 
good  taste  will  be  maintained.  Due  to  the 
policy-oriented  nature  of  DEFENSE  magdzine 
contents,  particular  care  shall  be  taken  to 
preserve  the  original  context,  tone,  and 
meaning  of  any  material  adapted,  revised,  or 
edited  from  this  publication. 

C.  Eligible  activities.  The  following 
activities  are  eligible  to  receive  the  above 
listed  AFIS-PM  products: 

1.  All  authorized  DoD  newspaf>er8. 

2.  Headquarters  of  the  DoD  Components 
and  their  subordinate  commands. 

3.  Proponent  offices  of  DoD  periodicals 
published  by  the  DoD  Components. 

4.  AFRTS  networks  and  outlets. 

5.  Isolated  commands  and  detachments  at 
which  DoD  newspapers  are  not  readily 
available. 

D.  Procedures 

1.  The  Press  and  Art  Pack  is  mailed 
directly  to  requesting  eligible  organizations. 
Requests  should  be  forwarded  directly  to: 


American  Forces  Information  Service, 
Director  of  Print  Media,  601  North  Fairfax 
Street,  Room  230,  Alexandria,  VA  22314- 
2007. 

2.  Requests  shall  include  name  and  address 
of  newspaper  or  activity,  frequency  of 
publication,  whether  the  requesting 
newspaper  is  funded  or  CE,  and  a  sample 
copy  of  the  publication. 

3.  Notification  of  changes  of  address, 
newspaper  title,  or  other  status  shall  be 
forwarded  immediately  to  the  address  in 
paragraph  D.l.  of  this  appendix. 

4.  All  other  AFIS-PM  materials  should  be 
requisitioned  through  the  Military  Service's 
or  organization's  publications  distribution 
system. 

Appendix  E  to  Part  247— DoD  Command 
Newspaper  Review  System 

A.  Purpose.  The  purpose  of  the  DoD 
conunand  newspaper  review  system  is  to 
assist  commanders  in  establishing  and 
maintaining  cost-effective  internal 
communications  essential  to  mission 
accomplishment.  The  system  also  enables 
internal  information  managers  to  assess  the 
cost  and  effective  use  of  resources  devoted  to 
command  newspaf>ers  and  to  provide 
requested  reports. 

B.  Policy.  DoD  newspapers  shall  be 
reviewed  and  reported  biennially.  The 
review  process  is  not  intended  to  replace 
day-to-day  quality  assurance  procedures  or 
established  critique  programs. 

Q  Review  criteria.  Each  newspaper  shall  be 
evaluated  on  the  basis  of  mission  essentiality, 
communication  effectiveness,  cost- 
effectiveness,  and  compliance  with 
applicable  regulations. 

D.  Reporting  Requirements 

1.  The  DoD  Components  (less  the  Military 
Departments)  shall  forward,  by  January  31  of 
each  even  numbered  year,  the  information 
indicated  at  attachment  1  to  this  appendix  for 
each  newspaper  published  to:  Director, 
American  Forces  Information  Service,  Attn: 
Print  Media  Plans  and  Policy.  601  North 
Fairfax  Street,  Alexandria.  VA  22314-2007. 

2.  No  later  than  April  15  of  each  even- 
numbered  year,  the  Secretary  (or  designee)  of 
each  Military  Department  shall  forward  to 
the  address  above  a  report  of  the  Military 
Department's  review  of  newspapers.  This 
report  shall  include  simunary  data  on  total 
nimiber  of  newspafters,  along  with  a  listing 
of  the  information  indicated  at  attachment  1 
to  this  appendix. 

3.  One  information  copy  of  each  issue  of 
all  DoD  newspapers  shall  be  forwarded  on 
publication  date  to  the  address  in  paragraph 
H.I.  of  this  appendix. 

4.  Information  copies  of  CE  newspaper 
contracts  shall  be  forwarded  to  the  address  in 
paragraph  H.l.  of  this  appendix,  upon 
request. 

5.  Administrative  Instructions  shall  be 
issued  by  the  Director,  AFIS,  for  the  annual 
review  and  reporting  of  newspapers. 

Attachment  1  to  Appendix  E  to  Part  247— 
Newspaper  Reporting  Data 

As  required  by  section  H.  of  this  appendix, 
the  following  information  shall  be  provided 
biennially  regarding  newspapers: 

A.  Name  of  newspaper. 


JMI 
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B.  Publishing  command  and  mailing 
address. 
C  Printing  airangranent 

1.  Government  equipment 

2.  Government  contract  with  conunercial 
printer. 

3.  CE  contract  with  commercial  publisher 
(give  name,  mailing  address,  and  phone 
number  of  commercial  publisher). 

D.  Automation  capabilities  (desktop 
publishing,  computer  bulletin  board,  etc.) 

E  Frequency  and  number  of  issues  per 
year. 

F.  Number  of  copies  printed  and  estimated 
readership. 

G.  Paper  size  (metro,  tabloid,  or  magazine/ 
newsletter)  and  average  number  of  pages  per 
issue. 

H.  Size  of  newspaper  staff,  listed  as  full 
time,  part  time,  and  contractor-provided. 

Appendix  F  to  Part  247— Deputy  Secretary 
of  Defenae  Policy  Memorandum 

The  Deputy  Secretary  of  Defense 
Washington.  D.C  20301 
December  9. 1994. 

Memorandum  for  Secretaries  of  the  Military 
Departments,  Chairman  of  the  Joint 
Chiefs  of  Staff,  Under  Secretaries  of 
Defense  Director,  Defense  Research  and 
Engineering,  Assistant  Secretaries  of 
Defense,  General  Counsel  of  the 
Department  of  Defense,  Inspector 
General  of  the  Department  of  Defense, 
Director,  Operational  Test  and 
Evaluation,  Assistants  to  the  Secretary  of 
Defense,  Director,  Administration  and 
Management,  Directors  of  the  Defense 
Agencies,  Directors  of  DOD  Field 
Activities 
Subject:  Alteration  of  Official  Photographic 
and  Video  Imagery 
Photographic  and  video  imagery  has 
become  an  essential  tool  of  decision  makers 
at  every  level  of  command  and  in  every 
theater  of  military  operations.  Mission 
success  and  ultimately  the  lives  of  our  men 
and  women  in  uniform  depend  on  this 
imagery  being  complete,  timely,  and,  above 
all,  highly  accurate.  Anything  that  weakens 
or  casts  doubt  on  the  credibility  of  this 
imagery  within  or  outside  the  Department  of 
Defense  will  not  be  tolerated. 

The  emergence  of  digital  technology  has 
significantly  increased  the  capability  of 
altering  photographic  and  video  imagery. 
This  capability  represents  a  potential  threat 
to  the  credibility  of  Defense  imagery.  Since 
current  Federal  Regulations  and  DoD 
Directives  do  not  specifically  address  the 
deliberate  alteration  of  official  photographic 
records,  I  believe  guidance  is  required.  I  am 
providing  this  guidance  by  establishing  the 
following  as  Department  of  Defense  policy  on 
the  alteration  of  official  photographic  and 
video  imagery: 

a.  The  alteration  of  official  Defense  imagery 
by  persons  acting  for  or  on  behalf  of  the 
Etepartment  of  Defense  is  prohibited  except 
as  outlined  below: 

(1)  Photographic  techniques  common  to 
traditional  darkrooms  and  digital  imaging 
stations  such  as  dodging,  burning,  color 
balancing,  spotting,  and  contrast  adjustment 
that  are  used  to  achieve  the  accurate 


recording  of  an  event  or  object  are  not 
considered  alterations. 

(2)  Photographic  and  video  image 
enhancement,  exploitation,  and  simulation 
techniques  used  in  support  of  unique 
cartography,  geodesy,  intelligence,  medical, 
RDTftE.  scientific,  and  training  requirements 
are  authorized  if  they  do  not  misrepresent  the 
subject  to  the  original  image. 

(3)  The  obvious  masking  of  portions  of  a 
photographic  image  in  support  of  specific 
security  or  criminal  investigation 
requirements  is  authorized. 

(4)  The  use  of  cropping,  editing,  or 
enlargement  to  selectively  isolate,  link,  or 
display  a  portion  of  a  photographic  or  video 
image  is  not  considered  alteration.  However, 
cropping,  editing,  or  image  enlargement 
which  has  the  effiect  of  misrepresenting  the 
fects  or  circumstances  of  the  event  or  object 
as  originally  recorded  constitutes  a 
prohibited  alteration. 

(5)  The  digital  conversion  and  compression 
of  photographic  and  video  imagery  are 
authorized.  * 

(6)  Photographic  and  video  post- 
production  enhancement,  including 
animation,  digital  simulation,  graphics,  and 
special  effiects.  used  for  dramatic  or  narrative 
effect  in  education,  recruiting,  safety  and 
training  illustrations,  publications,  or 
productions  is  authorized  under  either  of  the 
following  conditions: 

(a)  the  enhancement  does  not  misrepresent 
the  subject  of  the  original  image,  or; 

(b)  it  is  clearly  and  readily  apparent  from 
the  context  or  from  the  content  of  the  image 
or  accompanying  text  that  the  enhanced 
image  is  not  intended  to  be  an  accurate 
representation  of  any  actual  event. 

b.  Official  Defense  imagery  includes  all 
photographic  and  video  imetges.  regardless  of 
the  medium  in  which  they  are  acquired, 
stored,  or  displayed,  that  are  recorded  or 
produced  by  persons  acting  for  or  on  behalf 
of  Department  of  Defense  activities, 
functions,  or  missions. 

My  intent  with  the  above  policy  is  to 
ensure  the  absolute  credibility  of  official  DoD 
photographic  and  video  imagery  within  and 
outside  the  Department  of  Defense. 

This  memorandum  is  effective 
immediately.  A  DoD  Directive  incorporating 
the  substance  of  this  memorandum  shall  be 
issued  within  90  days. 

Dated:  July  21,1995. 

John  Deutsch. 

LM.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

|FR  Doc.  9S-18470  Filed  7-28-95;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42CFRPart57 
RIN  0M6-AE17 

Grants  for  the  Establishment  of 
Departments  of  Family  Medicine 

agency:  Healtli  Resources  and  Services 
Administration.  HHS. 
ACTION:  Correction  to  final  rule. 

summary:  This  document  contains  a  * 
correction  to  a  final  rule  that  revised  the 
existing  regulations  governing  the 
Grants  for  the  Establishment  of 
Departments  of  Family  Medicine 
program  published  in  the  Federal 
Register  on  May  30, 1995  (60  FR  28065). 
EFFECTIVE  DATE:  July  31. 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Betty  B.  Hambleton  at  (301)  443-1590. 

SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

As  published  on  May  30, 1995.  the 
preamble  discussion  for  §  57.1709  on 
page  28066,  third  column,  indicated  in 
paragraph  (b)  that  the  Department  was 
removing  "the  parenthetical  phrase  at 
the  end  of  the  section  text  citing  the 
OMB  approval  number  regarding 
information  collection  requirements  as 
no  longer  necessary".  The  parenthetical 
phrase  to  be  removed  read  "(Approved 
by  the  Office  of  Management  and 
Budget  under  control  number  0915- 
0060)".  When  the  final  rule  was 
published,  the  parenthetical  phrase  was 
not  removed  in  the  regulatory  text  on 
page  28067.  This  notice  is  correcting 
that  editorialntnistake. 

Correction  of  Publication 

Accordingly,  the  publication  on  May 
30. 1995  of  the  final  regulations,  which 
were  the  subject  of  FR  Doc.  95-13130. 
is  corrected  as  follows: 

§57.1709    [Correctad] 

Item  6.  On  page  28067.  in  the  third 
column.  §  57.1709  is  corrected  to  read  as 
follows: 

§57.1709    What  ottwr  audit  and  Inspection 
raqulraments  apply  to  grantees? 

Each  entity  which  receives  a  grant 
luider  this  subpart  must  meet  the 
requirements  of  45  CFR  part  74 
concerning  audit  and  inspection. 

Dated:  July  20. 1995. 
Neil  Stillman. 

Deputy  Assistant  Secretary  for  Information 

Resources  Management. 

|FR  Doc.  95-18627  Filed  7-28-95;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  1 
[OST  Docket  No.  1] 

Organization  and  Delegation  of  Powers 
and  Duties;  Transfer  of  Delegation 
From  Coast  Guard  to  Saint  Lawrence 
Seaway  Development  Corporation 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Interim  final  nUe;  request  for 
comments. 

SUMMARY:  The  Coast  Guard's 
responsibility  for  administering  the 
Secretary's  functions  imder  the  Great 
Lakes  F>llotage  Act  of  1960.  as  amended, 
and  the  Secretary's  authority  to  enter 
into,  revise,  or  amend  arrangements 
with  Canada,  are  l>eing  transferred  to  the 
Saint  Lawrence  Seaway  Development 
Corporation.  This  rule  amends  the 
delegations  to  be  in  accordance  with  the 
changed  responsibilities.  The  rule  is 
necessary  to  reflect  the  delegations  in 
the  Code  of  Federal  Regulations. 
DATES:  This  rule  becomes  effective 
October  30, 1995;  comments  must  be 
received  on  or  before  September  29, 
1995.  L.ate-filed  comments  will  be 
considered  only  to  the  extent 
practicable. 

ADDRESSES:  All  signed,  written 
comments  should  be  sent,  preferably  in 
triplicate,  to  the  Docket  Clerk,  OST 
Docket  No.  1,  United  States  Department 
of  Transportation,  400  7th  Street  SW., 
Room  PL-401,  Washington,  DC  20590. 
Comments  will  be  available  for 
inspection  at  this  address  fi'om  9  a.m.  to 
5:30  p.m.,  Monday  through  Friday. 
Commenters  who  wish  the  receipt  of 
their  comments  to  be  acknowledged 
should  include  a  stamped,  self- 
addressed  postcard  with  their 
comments.  The  Docket  Clerk  will  date- 
stamp  the  postcard  and  mail  it  back. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  B.  Farbman.  Office  of  the 
Assistant  General  Coimsel  for 
Regulation  and  Enforcement  (202)  366- 
9306.  United  States  Department  of 
Transportation.  400  7th  Street  SW., 
Washington.  DC  20590. 
SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard's  responsibility  for  administering 
the  Secretary's  fimctions  under  the 
Great  Lakes  Pilotage  Act  of  1960.  as 
amended,  (the  Act)  is  being  transferred 
to  the  Saint  Lawrence  Seaway 


Development  Corporation  (SLSDC).  This 
rule  amends  the  delegations  to  be  in 
accordance  with  the  clianged 
responsibilities.  The  functions  that  are 
being  transferred  are  considered  to  have 
economic  efiiects  and  include  the 
following:  (1)  Investigation  and 
prosecution  of  violations  of  the  Act;  (2) 
registration,  qualification,  and  training 
of  registered  pilots;  (3)  association 
worldng  rules  and  dispatching 
procedures;  (4)  pilot  working 
conditions;  (5)  selection  of  pilots;  (6) 
number  of  pilots;  (7)  availability  of 
pilots;  (8)  number  of  pilotage  pools;  (9) 
articles  of  association;  (10)  auditing;  and 
(11)  ratemaking.  The  licensing  of  pilots 
and  the  investigation  and  prosecution  of 
marine  accidents  and  incidents  are 
essential  Coast  Guard  safety  functions 
that  are  separate  from  the  Act  and  Great 
Lakes  Pilotage  regulations.  These 
functions  will  remain  with  the  Coast 
Guard. 

In  response  to  pilot  concerns,  transfer 
of  economic  pilotage  responsibilities  to 
the  SLSDC  vriU  place  pilotage  under 
permanent  civilian  authority,  and 
placing  pilotage  in  a  smaller 
organization  with  an  established 
presence  on  the  Great  Lakes  will  give 
pilotage  issues  greater  visibility  and 
more  timely  attention.  In  addition. 
SLSDC  is  being  given  authority  to 
negotiate  directly  with  Canada,  which 
will  allow  timely  adjustments  to 
pilotage  rates.  Tlie  lack  of  timely 
adjustments  has  been  a  subject  of  past 
pilot  criticism. 

The  Secretary's  authority  to  enter 
into,  revise,  or  amend  arrangements 
with  Canada  is  being  delegated  to 
SLSDC  Administrator  in  coordination 
with  the  General  Counsel  of  the 
Department  of  Transportation.  A 
Memorandiun  of  Arrangements  between 
the  United  States  and  Canada,  last 
renegotiated  in  1977.  states  that  the 
Secretary  and  the  Minister  of  Transport 
of  Canada  "will  arrange  for  the 
establishment  of  regulations  imposing 
identical  rates,  charges,  and  any  other 
conditions  or  terms  for  services  of  pilots 
in  the  waters  of  the  Great  Lakes.  *  *  •  ■• 
In  1983.  the  Act  was  amended  to 
provide  that  the  "Secretary,  subject  to 
the  concurrence  of  the  Secretary  of 
State,  may  make  agreements  with  the 
appropriate  agency  of  Canada  to  *  *  * 
prescribe  joint  or  identical  rates  and 
charges  *  *  *." 

Since  this  rule  relates  to  departmental 
management,  organization,  procedure, 


and  practice,  notice  and  public 
comment  are  unnecessary.  Nevertheless, 
because  of  Congressional  and  public 
interest  in  Great  Lakes  Pilotage,  the 
Department  is  opening  a  public  docket 
for  this  rule  and  providing  60  days  for 
the  receipt  of  public  comment.  We  will 
consider  any  new  matters  presented  to 
us  during  the  60-day  comment  period. 
We  will  make  revisions  to  this  rule  if  we 
believe  they  are  warranted.  Unless 
rescinded  by  a  subsequent  publication 
in  the  Federal  Register,  the  interim  final 
rule  vrill  go  into  effect  on  October  30. 
1995.  If  the  delegation  to  SLSDC 
becomes  effective,  we  will  publish  a 
final  rule  that  will  redesignate  those 
portions  of  the  Coast  Guard's  Great 
Lakes  Pilotage  regulations  that  are 
necessary  for  SLSDC  to  carry  out  its 
responsibilities  under  the  Act. 

List  of  Subiects  in  49  CFR  Part  1 

Authority  delegations  (Government 
agencies).  Organizations  and  functions 
(Government  agencies). 

PART  1HAMENDE0] 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322;  Pub.  L.  101-552, 
28  U.S.C.  2672.  31  U.S.C  3711(a)(2). 

§1.4«    [Amended] 

2.  Section  1.46(a)  is  removed  and 
reserved. 

3.  Section  1.52  is  amended  by  adding 
new  paragraphs  (d)  and  (e)  to  read  as 
follows: 

§1.52    Delegations  to  Saint  Lawrence 
Seaway  Development  Corporation 
Admin  istretor. 


(d)  Carry  out  the  Great  Lakes  Pilotage 
Act  of  1960,  as  amended,  (46  U.S.C. 
9301  et  seq.). 

(e)  Under  the  1977  Memorandum  of 
Arrangements  with  Canada  and  the 
Great  Lakes  Pilotage  Act  of  1960,  as 
amended  in  1983  (46  U.S.C.  9305),  enter 
into,  revise,  or  amend  arrangements 
with  Canada  in  coordination  with  the 
General  Coimsel. 

Issued  at  Washington,  DC  this  20th  day  of 
July,  1995. 
Federico  Pena, 
Secretary  of  Transportation . 
[FR  Doc.  95-18499  Filed  7-28-95;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  noticed  to  the  put»lic  of  the  proposed 
issuance  of  rules  and  reguJations.  The 
purpose  of  ttiese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  tnaking  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Consumer  Service 

7  CFR  Part  277 

[Amendment  No.  368]^ 

RIN  0S84-AB92 

Pood  Stamp  Program:  Automated  Data 
Processing  Equipment  and  Services; 
Reduction  In  Reporting  Requirements 

AQENCY:  Food  and  Consumer  Service, 

USDA. 

ACTION:  Proposed  rule.  


SUMMARY:  This  rule  proposes  to  increase 
the  cost  thresholds  above  which  prior 
written  Federal  approval  of  State 
automated  data  processing  (ADP) 
equipment  and  services  acquisitions  is 
required  for  Federal  financial 
participation.  The  effect  of  the  proposed 
changes  would  be  a  reduction  in  State 
reporting  requirements. 

Additionally.  State  request  would  be 
deemed  to  have  provisionally  met  the 
prior  approval  requirement  if  FCS  does 
not  approve,  disapprove,  or  request 
additional  information  about  the  request 
within  60  days  of  the  agency's  letter  to 
tie  State  acknowledging  its  receipt. 
Finally,  this  rule  proposes  to  eliminate 
the  requirement  that  State  agencies 
submit  written  information  pertaining  to 
the  State  biennial  system  security 
reviews.  States  would  be  required  to 
maintain  copies  of  the  report  and 
pertinent  supporting  documentation  for 
FCS  review. 

DATES:  Comments  must  be  received  on 
or  before  September  29, 1995  in  order  to 
be  assured  of  consideration. 
ADDRESSES:  Comments  should  be 
addressed  to  John  H.  Knaus,  Chief, 
Quality  Control  Branch,  Program 
Accountability  Division,  Food  Stamp 
Program,  3101  Park  Center  Drive,  Room 
904,  Alexandria.  Virginia  22302.  All 
written  comments  will  be  open  to 
pubUc  inspection  during  regular 
business  hours  (8:30  a.m.  to  5  p.m., 
Monday  through  Friday)  at  that  address. 


FOB  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  this  proposed 
rulemaking  should  be  addressed  to  Mr. 
Knaus  at  the  above  address  or  by 
telephone  at  (703)  305-2474. 

SUPPI.EMENTARY  INFORMATION: 

Executive  Order  12866 

This  rulemaking  has  been  determined 
to  be  significant  and  was  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12372 

The  Food  Stamp  Program  (FSP)  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  10.551  and 
information  on  State  agency 
administrative  matching  grants  for  the 
FSP  is  listed  under  10.561.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  notice  to  7  CFR  3015,  subpart  v 
(48  FR  29115),  the  FSP  is  excluded  from 
the  scope  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Executive  Order  12778 

This  rulemaking  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 
pohcies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  imless  so  specified  in  the 
"Effective  Date"  section  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procediu«s 
must  be  exhausted.  In  the  FSP  the 
administrative  procediues  are  as 
follows:  (1)  For  program  benefit 
recipients — State  administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2020(e)(10)  and  7  CFR  273.15;  (2)  for 
State  agencies — administrative 
procedures  issued  piu«uant  to  7  U.S.C. 
2023  set  out  at  7  CFR  276.7  (for  rules 
related  to  non-QC  Uabilities)  or  Part  283 
(for  rules  related  to  QC  Liabilities);  (3) 
for  program  retailers  and  wholesalers — 
administrative  procedures  issued 
pursuant  to  7  U.S.C.  2023  set  out  at  7 
CFR  278.8. 


Regulatory  Flexibility  Act 

This  rulemaking  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  FlexibiUty  Act  of  1980  fPuD. 
L.  96-354,  94  Stat.  1164,  September  19, 
1980,  5  U.S.C.  601-612).  Ellen  Haas, 
Under  Secretary  for  Food,  Nutrition, 
and  Consumer  Services,  has  certified 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  will 
affect  State  agencies  by  reducing  the 
reporting  requirements  applicable  to 
them. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507), 
information  collection  requirements 
relating  to  automated  data  processing 
and  information  retrieval  systems  have 
been  approved  by  0MB  Approval  No. 
0584-0083.  The  provisions  of  this  rule 
do  not  contain  any  additional  reporting 
and/or  recordkeeping  requirements 
subject  to  OMB  approval. 

Background 

State  agencies  acquire  ADP 
equipment  and  services  for  computer 
operations  which  support  the  FSP.  For 
Federal  financial  participation,  States 
are  required  to  obtain  prior  written 
Federal  approval  when  ADP 
acquisitions  for  total  State  and  Federal 
costs  exceed  the  thresholds  established 
in  7  CFR  277.18.  Cxurently,  prior 
approval  is  required  for  competitively 
bid  ADP  acquisitions  of  $500,000  or 
more;  sole  source  acquisitions  costing 
more  than  $100,000;  project  increases  of 
$300,000  or  more;  most  procurement 
documents  (requests  of  proposals  (RFPs) 
and  contracts)  of  $500,000  or  more;  and 
contract  amendments  that  cost  $100,030 
or  more. 

ADP  equipment  and  services 
acquisitions  under  $5  million  account 
for  a  small  percentage  of  the  total  cost 
of  State  systems  development.  In  the 
interest  of  improved  efficiency  and 
effectiveness  of  the  ADP  process,  the 
Department  proposes  to  increase 
thresholds  above  which  prior  approval 
is  required.  This  change  would  reduce 
the  reporting  burden  on  States  and 
provide  for  better  use  of  Federal 
resources. 

The  higher  thresholds  proposed  in 
this  rule  would  require  prior  approval 
from  the  U.S.  Department  of  Agriculture 
(USDA)  Food  and  Consumer  Service 


(FCS)  for:  (1)  advance  planning 
dociunents  (APDs)  for  ADP  equipment 
and  services  acquisitions  of  $5  million 
or  more  in  total  Federal  and  State  costs; 
(2)  justifications  for  noncompetitive 
ADP  acquisitions  bom  nongovernment 
soim»s  of  more  than  $1  million  but  no 
more  than  $5  million  in  total  Federal 
and  State  costs;  (3)  requests  for 
proposals  and  contracts  of  more  than  $5 
million  in  total  Federal  and  State  costs 
for  competitive  procurements  and  more 
than  $1  million  for  noncompetitive 
acquisitions  from  nongovernmental 
sources,  imless  specifically  exempted  by 
FCS;  (4)  contract  amendments  for  cost 
increases  exceeding  $1  million  or  time 
extensions  of  more  than  120  days;  (5) 
annual  APD  updates  for  projects  with 
total  acquisition  costs  of  more  than  $5 
million;  and  (6)  as-needed  APD  updates 
for  cost  increases  of  $1  million  or  more 
(the  percentage  of  cost  benchmark  is 
removed). 

Additionally,  this  rule  proposes  to 
add  a  provision  to  regulations  which 
will  prcNOote  efficient  operation  of  the 
prior  approval  requirement.  The  prior 
approval  requirement  would  be  deemed 
to  have  been  provisionally  met  if  FCS 
has  not  approved,  denied  or  requested 
additional  information  on  the  request 
within  60  days  of  the  Agency's  written 
acknowledgement  of  its  receipt.  With 
this  change.  States  would  have  a  firmer 
basis  upon  which  to  establish  project 
timeframes,  including  the  need  for  FCS 
approvals.  The  possibility  of  increased 
costs  attributable  to  a  delay  in  FCS 
action  on  State  funding  requests  would 
also  be  reduced. 

This  change  would  allow  States 
which  are  confident  that  their  requests 
are  in  compliance  of  Federal 
requirements  to  proceed  after  the  60-day 
period  has  expired  without  awaiting 
final  FCS  approval.  However,  the 
provisional  approval  would  not  exempt 
a  State  from  having  to  meet  all  other 
Federal  requirements  which  pertain  to 
the  acquisition  of  ADP  equipment  and 
services.  Such  acquisitions  remain 
subject  to  Federal  audit  and  review,  and 
the  final  determinations  of  these  audits 
and  reviews. 

Currently,  State  agencies  are  required 
to  submit  to  FCS  information  pertaining 
to  the  biennial  security  review.  As 
proposed.  State  agencies  would  no 
longer  be  required  to  submit  this 
information;  but  security  review  reports 
and  pertinent  supporting 
docimientation  would  have  to  be 
maintained  for  Federal  onsite  review. 

This  rulemaking  reflects  concerned 
efforts  on  the  part  of  USDA  and  DHHS 
to  promote  inter-Departmental 
consistency  and  standardization.  The 
Departments  are  publishing  similar 


UMI 


regulations  in  coordination  with  each 
other. 

Regulation  Qianges 

Regulations  now  require  prior  written 
approval  for  acquisition  of  ADP 
equipment  and  services  if  total  costs  are 
$500,000  or  more  in  Federal  and  State 
funds.  If  the  State  plans  to  acquire  the 
equipment  and  services  non- 
competitively  from  a  non-government 
source,  prior  approval  is  required  when 
the  total  acquisition  costs  are  greater 
than  $100,000. 

This  rulemaking  proposes  to  revise  7 
CFR  277.18(c)(1)  by  raising  the 
thresholds  for  approval  of  competitive 
acquisitions  to  those  that  will  cost  $5 
million  or  more  in  total  Federal  and 
State  funds.  As  proposed, 
noncompetitive  acquisitions  of  $5 
miUion  or  more  would  also  require  prior 
approval.  In  addition,  noncompetitive 
acquisitions  from  a  non-governmental 
source  that  have  total  State  and  Federal 
acquisition  costs  of  more  than  $1 
milhon  but  no  more  than  $5  million 
would  need  prior  approval  of  the 
justification  for  the  sole  source 
purchase.  No  changes  are  proposed  for 
the  requirements  in  this  paragraph  that 
apply  to  Electronic  Benefit  Transfer 
(EBT)  systems. 

Paragraphs  (c)(2)(ii)  (A)  and  (B) 
currently  provide  that,  unless 
specifically  exempted  by  FCS,  prior 
written  approval  must  be  received 
before  the  release  of  a  Request  for 
Proposal  (RFP)  or  execution  of  a 
contract  where  costs  are  anticipated  to 
equal  or  exceed  $500,000.  This  nile 
proposes  to  increase  the  threshold  for 
prior  approval  of  competitive 
proc\uements  to  those  costing  more 
than  $5  million  and,  for  noncompetitive 
prociirements  from  non-government 
sources,  to  those  costing  more  than  $1 
million.  States  could  be  required  to 
submit  RFPs  and  contracts  under  the 
threshold  amoimts  on  an  exception 
basis  or  if  the  procurement  strategy  is 
not  adequately  described  in  the  APD. 

Changes  to  thresholds  for  contract 
amendments,  specified  in  paragraph 
(c)(2)(ii)(C),  are  also  proposed. 
Regulations  now  require  that,  unless 
specifically  exempted  by  FCS,  prior 
approval  is  required  before  the  State's 
signing  of  a  contract  amendment  unless 
it  involves  cost  increases  of  less  than 
$100,000  or  time  extensions  of  less  than 
60  days,  and  is  an  integral  part  of  the 
APD.  This  rule  proposes  to  change  that 
requirement  to  provide  that,  unless 
specifically  exempted  by  FCS,  prior 
Federal  approval  would  be  required  for 
contract  amendments  involving  cost 
increases  greater  than  $1  million  or 
contract  time  extensions  of  more  than 


120  days.  States  would  also  be  required 
to  submit  contract  amendments  under 
these  thresholds  on  an  exception  basis 
or  if  the  contract  amendment  is  not 
adequately  justified  in  the  APD.  ' 

Proposed  changes  to  paragraphs 
(c)(2)(ii)  (A),  (B)  and  (C),  as  discussed 
above,  would  retain  FCS'  right  to  review 
and  approve  all  RFPs,  contracts,  and 
contract  amendments,  regardless  of 
dollar  amount  on  an  exception  basis. 
The  exception  basis  could  include 
instances  where  new  program 
requirements  or  technology  are 
involved,  or  when  adequate  justification 
in  the  APD  has  not  been  provided.  EBT 
system  requirements  in  these 
paragraphs  would  be  unchanged. 

States  are  currently  required  to  submit 
for  approval  an  aimual  APD  Update  for 
approved  planning  and  implementation 
APDs  when  the  total  acquisition  costs 
exceed  Si  million.  This  rule  proposes  to 
increase  the  threshold  for  submission  of 
these  documents  to  those  costing  more 
than  S5  million. 

Paragraph  (e)(3)(i)  now  recommends 
submission  of  "as-needed"  APD  updates 
whenever  there  is  a  significant  increase 
($300,000  or  10  percent,  whichever  is 
less)  in  total  costs  for  a  commitment  of 
Federal  financial  participation  for  the 
increase.  As  proposed,  the  amount  of  a 
significant  increase  in  total  project  costs 
would  be  raised  to  $1  million  or  more. 
There  would  no  longer  be  a  percentage 
of  cost  benchmark. 

This  rule  proposes  to  add  a  new 
paragraph  after  paragraph  (c)(4).  To 
promote  operation  of  the  prior  approval 
requirement,  this  new  paragraph,  (c)(5), 
would  provide  for  provisional  approval 
of  the  prior  approval  requirement  if  FCS 
has  not  provided  written  approval, 
disapproval,  or  a  request  for  additional 
information  within  60  days  of  issuing  an 
acknowledge  of  receipt  of  a  State's 
request. 

Finally,  this  rule  proposes  to  amend 
paragraph  (p)(3),  which  requires  States 
agencies  to  submit  information  related 
to  the  biennial  security  review.  As 
proposed,  State  agencies  would  be 
required  to  maintain  reports  of  their 
biennial  ADP  system  reviews  and 
pertinent  supporting  documentation  for 
Federal  on-site  review. 

List  of  Subfects  in  7  CFR  Part  277 

Claims,  Computer  technology.  Grant 
programs.  Social  programs. 

Accordingly,  7  CFR  part  277  is 
proposed  to  be  amended  as  follows: 
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PART  277-PAYMENT8  OF  CERTAIN 
A0MM1STRAT1VE  COSTS  OF  STATE 
AQENOES 

1.  The  authority  citation  for  Part  277 
continues  to  read  as  follows: 

Antborttjr:  7  U.S.C  2011-2032. 

-2.  In  §277.18. 

a.  paragraph  (c)(1)  is  revised; 

b.  the  second  sentence  in  paragraph 
(c)(2){ii)(A)  is  removed  and  two 
sentences  are  added  in  its  place; 

c.  the  second  sentence  in  paragraph 
(c)(2)(ii)(B)  is  removed  and  two 
sentences  are  added  in  its  place; 

d.  the  second  sentence  in  paragraph 
(c)(2)(ii)(C)  is  removed  and  two 
sentences  are  added  in  its  place; 

e.  paragraph  (c)(5)  is  added; 

f.  paragraph  (e)(1)  is  amended  by 
removing  to  words  "$1  million"  and 
adding  in  their  place  the  words  "$5 
million"; 

g.  paragraph  (e)(3)(i)  is  amended  by 
removing  the  words  "($300,000  or  10 
percent,  whichever  is  less)"  and  adding 
in  their  place  the  words  "($1  million  ot 
more)"; 

h.  the  third  and  fourth  sentences  of 
paragraph  (p)(3)  are  removed  and  one 
sentence  is  added  in  their  place. 

The  revisions  and  additions  read  as 
follows: 

1277.18    Ectabtlshment  of  an  Automated 
Data  Procesaing  (ADP)  and  Infonnation 
Ratrtavai  Syatam. 

•       •        »        •        • 

(c)  General  acquisition 
requirements. — (1)  Requirement  for 
prior  FCS  approval.  A  State  agency  shall 
obtain  prior  written  approval  from  FCS 
as  specified  in  paragraph  (c)(2)  of  this 
section  when  it  plans  to  acquire  ADP 
equipment  or  services  with  proposed 
FFP  that  it  anticipates  will  have  total 
acquisition  costs  of  $5  million  or  more 
in  Federal  and  State  funds.  This  appUes 
to  both  competitively  bid  and  sole 
source  acquisitions.  A  State  agency  shall 
also  obtain  prior  written  approval  firom 
FCS  of  its  justification  for  a  sole  source 
acquisition  when  it  plans  to  acquire 
ADP  equipment  or  services  non- 
competitively  from  a  non-governmental 
source  which  has  a  total  State  and 
Federal  acquisition  cost  of  more  than  SI 
million  but  no  more  than  $5  million. 
However,  a  State  agency  shall  obtain 
prior  written  approval  from  FCS  for  the 
acquisition  of  ADP  equipment  or 
services  to  be  utilized  in  and  EBT 
system  regardless  of  the  cost  of  the 
acquisition.  The  State  agency  shall 
request  prior  FCS  approval  by 
submitting  the  planning  APD,  the 
Implementation  APD  or  the  justification 
for  the  sole  source  acquisition  signed  by 


the  appropriate  State  official  to  the  FCS 
regional  office. 

(2)  Specific  prior  approval 
requirements.  *  *  • 

(u)*  •  • 

(A)  *  •  •  However,  RFPs  costing  up 
to  $5  million  for  competitive 
procurement  and  up  to  $1  million  for 
noncompetitive  acquisitions  from  non- 
governmental sources  and  which  are  an 
integral  part  of  the  approval  APD  need 
not  be  submitted  to  FCS.  Stated  will  be 
required  to  submit  RFPs  under  this 
threshold  amount  on  an  exception  basis 
or  if  the  procurement  strategy  is  not 
adequately  described  in  an  APD.  •  *  * 

(B)  *  *  *  However,  contracts  costing 
up  to  $5  million  for  competitive 
procurements  and  up  to  $1  million  for 
noncompetitive  acquisitions  fit>m 
nongovernmental  sources,  and  which 
are  an  integral  part  of  the  approved  APD 
need  not  be  submitted  to  FCS.  States 
will  be  required  to  submit  contracts 
under  this  threshold  amount  on  an 
exception  basis  or  if  the  procurement 
strategy  is  not  adequately  described  in 
an  APD.  •  *  * 

(C)  *  *  *  However,  contract 
amendments  involving  cost  increases  of 
up  to  $1  million  or  time  extensions  of 
up  to  120  days,  and  which  are  an 
integral  part  of  the  approved  ADP  need 
not  be  submitted  to  FCS.  States  will  be 
required  to  submit  contract  amendments 
under  these  threshold  amounts  on  an 
exception  basis  or  if  the  contract 
amendment  is  not  adequately  justified 
in  an  APD.  *  *  * 

•  *        •        •        • 

(5)  Prompt  action  on  requests  for  prior 
approval.  FCS  will  reply  promptly  to 
State  requests  for  prior  approval.  If  FCS 
has  not  provided  written  approval, 
disapproval  or  a  request  for  additional 
information  within  60  days  of  FCS' 
letter  acknowledging  receipt  of  the 
State's  request,  the  request  will  be 
deemed  to  have  provisionally  met  the 
prior  approval  requirement  in  277.18(c). 
However,  provisional  approval  will  not 
exempt  a  State  from  having  to  meet  all 
other  Federal  requirements  which 
pertain  to  the  acquisition  of  ADP 
equipment  and  services.  Such 
requirements  remain  subject  to  Federal 
audit  and  review. 

•  •        •        •        * 

(p)*  *  * 

(3)  *  *  *  State  agencies  shall 
maintain  reports  of  their  biennial  ADP 
system  security  reviews,  together  with 
pertinent  supporting  dociunentation,  for 
Federal  on-site  review. 


Dated:  July  26,  IMS. 
EUnHaas. 

Under  Secretary,  Food,  Nutrition,  and 
Consumer  Services. 
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DEPARTMENT  OF  ENERGY 

Offlea  of  Enargy  Efficlancy  and 
Ranawabla  Enargy 

10  CFR  Part  480 

[Docket  No.  EE-RM-M-110A] 

RIN  1904-AA64 

Altamativa  Fuai  Tranaportation 
Program 

AQBICY:  Office  of  Energy  Efficiency  and 
Renewable  Energy.  Department  of 
Energy  (DOE). 

action:  Notice  of  limited  reopening  of 
the  comment  period. 

SUMMARY:  On  February  28, 1995,  the 
Department  of  Energy  (DOE)  published 
a  notice  of  proposed  rulemaking  (60  FR 
10970)  to  implement  statutorily- 
required  alternative  fueled  vehicle 
acquisition  requirements  appUcable  to 
certain  alternative  fuel  providers  and 
State  government  fleets  under  sections 
501  and  507(o)  of  the  Energy  Policy  Act 
of  1992  (Act),  respectively.  Public 
hearings  were  held  in  three  cities  and 
the  60-day  public  comment  period 
closed  on  May  1, 1995.  The  principal 
purpose  of  this  notice  is  to  reopen  the 
comment  period  for  30  days  in  order  to 
solicit  comments  on:  options  for 
defining  the  term  "substantial  portion" 
which  is  used  to  determine  coverage  for 
certain  petroleimi  producera  and 
importers;  and  options  for  modifying 
the  proposed  definition  of  "alternative 
fuel"  with  respect  to  alcohol  fuels  and 
biodiesel.  In  addition,  this  document 
announces  DOE's  receipt  of  new 
information  regarding  automakers' 
alternative  fueled  vehicle  production 
plans  for  the  near  future. 
DATES:  Written  comments  (11  copies)  on 
the  issues  presented  in  this  notice  must 
be  received  by  the  Department  on  or 
before  August  30, 1995. 
ADDRESSES:  Written  conunents  (11 
copies)  should  be  addressed  to:  U.S. 
Department  of  Energy,  Office  of  Energy 
Efficiency  and  Renewable  Energy,  EE- 
33,  Docket  No.  EE-RM-95-110A,  1000 
Independence  Ave.,  SW,  Washington. 
DC  20585.  (202-586-3012). 

Docket:  Supporting  information  used 
in  developing  the  proposed  rule  and 
written  comments  received  on  the 
Notice  of  Proposed  Rulemaking  are 


contained  in  Docket  No.  EE-^^^-95- 
llOA.  This  Docket  is  available  for 
examination  in  DOE's  Freedom  of 
Information  Reading  Room.  lE-090. 
Forrestal  Building,  1000  Independence 
Avenue.  S.W.,  Washington,  D.C.  20585, 
202-586-6020,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kenneth  R.  Katz,  Program  Manager, 
Office  of  Energy  Efficiency  and 
Renewable  Energy  (EE-33),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  S.W., 
Washington,  DC  20585,  (202)  586-6116. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  February  28, 1995,  DOE  published 
a  notice  of  proposed  rulemaking  on 
implementation  of  statutorily-required 
alternative  fueled  vehicle  acquisition 
requirements  applicable  to  certain 
alternative  fuel  providers  and  State 
government  fleets.  Since  the  close  of  the 
60-day  comment  period  on  that  notice 
of  proposed  rulemaking,  the  Department 
has  been  reviewing  the  public 
comments.  As  a  result  of  this  review, 
the  Department  is  now  considering 
several  policy  options  that  are 
sufficiently  different  from  the  terms  of 
the  notice  of  proposed  rulemaking  to 
warrant  an  additional,  focused 
opportunity  for  public  comment. 

On  June  12, 1995,  the  Department 
published  a  notice  reopening  the  record 
for  additional  public  comment  on 
options  being  considered  for  providing 
more  lead  time  between  the  date  the 
final  rule  is  promulgated  and  the  date 
the  obUgation  to  comply  begins.  60  F.R.  ' 
30795.  Today  the  Department  publishes 
a  notice  reopening  the  record  for 
additional  public  comment  on  issues 
relating  to  the  definitions  of  "substantial 
portion"  and  "alternative  fuel."  In 
addition,  the  Department  is  taking  this 
opportunity  to  give  notice  of  the  receipt 
of  new  information  regarding  the 
availability  of  alternative  fueled 
vehicles. 

II.  Definition  of  "Substantial  Portion" 

Section  501(a)(2)  of  the  Energy  Policy 
Act  of  1992  (the  "Act")  defines  the  class 
of  alternative  fuel  providers  potentially 
subject  to  the  alternative  fueled  vehicle 
acquisition  requirements  to  include 
persons  who:  (1)  qualify  as  a  "covered 
person"  under  section  301(5)  of  the  Act, 
42  U.S.C.  13211(5),  and  (2)  produce  or 
import  an  average  of  50,000  barrels  per 
day  or  more  of  petroleiun  and  "a 
substantial  portion  of  whose  business  is 
producing  alternative  fuels."  42  U.S.C. 
13251(a)(2)(C).  Thus,  the  term 


"substantial  portion"  is  a  key  statutory 
determinant  of  whether  a  covered 
person  that  produces  or  imports 
petroleum  is  an  alternative  fuel  provider 
required  by  the  Act  to  acquire 
alternative  fueled  vehicles. 

However,  even  if  an  entity  meets  all 
of  the  qualifications  for  a  section 
501(a)(2)(C)  alternative  fuel  provider, 
including  the  "substantial  portion"  test, 
it  nevertheless  may  be  excepted  from 
the  vehicle  acquisition  requirements 
imder  section  501(a)(3)  or  exempted  by 
IX3E  under  section  501(a)(S).  Under 
section  501(a)(3)(A),  the  vehicle 
acquisition  requirements  only  apply  to 
an  affiliate,  division  or  business  unit  of 
a  covered  person  who  is  substantially 
engaged  in  the  alternative  fuels 
business.  See  proposed  §  490.304. 
Moreover,  under  section  501(a)(3)(B), 
the  vehicle  acquisition  requirements  do 
not  apply  to  any  entity  whose  principal 
business  is  transforming  alternative  fuel 
into  a  product  other  than  alternative 
fuel  or  consiuning  such  fuel  to 
manufacture  a  product  that  is  not  an 
ahemative  fuel.  Under  section  501(a)(5), 
DOE  may  exempt  ahemative  fuel 
providers  from  the  vehicle  acquisition 
requirements  if  they  can  show  either 
that  (1)  alternative  fuels  that  meet  their 
normal  business  requirements  and 
practices  are  not  available;  or  (2)  that 
alternative  fueled  vehicles  that  meet 
their  normal  business  requirements  and 
practices  are  not  offered  for  purchase  or 
lease  on  reasonable  terms  and 
conditions.  See  proposed  §490.308. 

In  the  February  28,  1995  notice  of 
proposed  rulemaking,  DOE  proposed  to 
define  the  term  "substantial  portion"  to 
mean  that  at  least  two  percent  of  a 
covered  person's  refinery  jield  of 
petroleum  products  is  composed  of 
alternative  fuels.  See  proposed 
§  490.301.  DOE  explained  that  it  chose 
the  two  percent  of  refinery  yield 
threshold  because  it  represented  the 
average  yield  for  the  production  of 
alternative  fuels  by  petroleum  refiners, 
as  reported  by  the  Energy  Information 
Administration.  60  FR  10978. 

The  notice  of  proposed  rulemaking 
also  explained  that  in  developing  the 
proposed  definition  of  "substantial 
portion,"  the  Department  had 
considered,  as  an  alternative,  basing  the 
definition  on  the  portion  of  the  gross 
revenue  an  entity  derives  from  the 
production  of  alternative  fuels. 
Ultimately,  DOE  did  not  propose  a  gross 
revenue  threshold  because  the 
infonnation  needed  to  support  that 
alternative  was  more  fragmented  than 
that  available  to  support  the  two  percent 
of  refinery  yield  criterion,  and  DOE 
believed  the  percent  of  refinery  yield 
criterion  would  adequately  define  the 


class  of  petroleum  producera  and 
importere  who  are  "covered  persons" 
imder  the  Act.  60  FR  10979. 
Nevertheless,  DOE  asked  for  comment 
on  whether  reliable  information  exists 
that  would  allow  establishment  of  a 
revenue  measure  for  determining 
whether  alternative  fuels  production 
comprises  a  substantial  portion  of  a 
company's  business,  and  it  solicited 
suggestions  for  any  other  alternative 
definitions  of  "substantial  portion."  60 
FR  10979. 

DOE  received  many  comments  on  the 
definition  of  "substantial  portion." 
Some  commenters  supported  DOE's 
proposed  definition  of  "substantial 
portion,"  agreeing  that  if  at  least  two 
percent  of  a  refinery's  product  yield  is 
composed  of  an  alternative  fuel,  the  fuel 
provider  should  have  to  meet  the  Act's 
acquisition  requirements.  However, 
most  comments  on  this  issue  criticized 
the  two  percent  of  refinery  yield  as 
being  too  low  a  threshold.  Some 
commenters  stated  that  the  two  percent 
refinery  yield  of  petroleum  products 
threshold  would  impose  vehicle 
acquisition  requirements  on  many 
refineries  that  only  produce  alternative 
fuels  (principally  propane)  as  incidental 
by-products  of  the  refining  process. 
Several  commenters  recommended  that 
DOE  modify  the  rule  to  provide  that  at 
least  10  percent  of  a  covered  the  percent 
of  refinery  yield  criterion  which  focuses 
solely  on  refininc  operations. 

Despite  the  lacK  of  comprehensive, 
publicly  available  information  about 
petroleum  producers'  and  importers' 
revenue  soiut»s  on  a  product-by- 
product basis,  DOE  has  been  able  to 
collect  enough  information  about  their 
sales  of  alternative  fuels  to  frame  a 
possible  definition  of  "substantial 
portion"  based  on  percent  of  gross 
revenue  derived  from  alternative  fuels. 

One  option  DOE  is  considering  is 
whether  to  define  "substantial  portion" 
to  mean  that  at  least  30  percent  of  the 
annual  gross  revenue  of  a  covered 
person  is  derived  from  the  sale  of 
alternative  fuels.  This  percentage  of 
gross  revenue  appears  to  be  an 
appropriate  gross  revenue  threshold  for 
two  reasons.  First,  available  information 
shows  that  major  U.S.  energy  producing 
companies  historically  derive  at  least  30 
percent  of  their  annual  gross  revenue 
from  the  sale  of  alternative  fuels. '  Major 
energy  producers  are  typically 
consolidated  or  integrated  companies 
that  are  involved  in  oil  and  gas 


'  Sources  used  were:  Energy  Information 
Administration's  Performance  Profiles  of  Major 
Energy  Producers.  t993  (DOE/ElA-0206);  Moody's 
1994  Industrial  Manual:  1995  U.S.A.  Oil  Industry 
Directory;  and  Standard  k  Poor's  1994  Register — 
Corporations. 
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exploration,  oil  and  gas  production  or 
importing,  petroleum  refining  and 
marketing,  transportation  of  products, 
other  energy  operations  (coal,  nuclear 
and  other  energy)  and  nonenergy 
businesses  (primarily  chemicals). 
Second,  this  definition  would  exclude 
from  the  class  of  covered  persons 
subject  to  the  vehicle  acquisition 
person's  refinery  yield  of  petroleum 
products  must  be  composed  of 
alternative  fuels  before  that  person 
would  be  deemed  to  have  a  "substantial 
portion"  of  its  business  involved  in  the 
production  of  alternative  fuels.  Other 
commenters  urged  DOE  to  adopt  a 
definition  of  "substantial  portion"  that 
would  be  the  same  as  the  "principal 
business"  criterion  used  in  section 
501(a)(2)  for  defining  other  categories  of 
alternative  fuel  providers. 

A  few  of  the  commenters 
recommended  that  DOE  adopt  a 
percentage  of  gross  revenue  derived 
from  the  sale  of  alternative  fuels  as  the 
basis  for  the  definition  of  "substantial 
portion."  They  pointed  out  that  gross 
revenue  is  the  measiue  used  for 
determining  whether  other  alternative 
fuel  providers  are  "covered  persons" 
because  their  "principal  business"  is  in 
alternative  fuels.  In  their  view,  if  gross 
revenue  can  be  used  to  determine 
whether  an  entity's  principal  business 
involves  alternative  fdels,  it  also  should 
be  used  for  determining  whether  a 
petroleum  producer  or  importer  has  a 
substantial  portion  of  its  business  in  the 
production  of  alternative  fuels. 

After  carefully  reviewing  all  of  the 
comments  received  on  this  issue,  DOE 
thinks  that  a  percentage  of  gross  revenue 
derived  from  the  sale  of  alternative  fuels 
may  be  a  better  measxue  of  an  entity's 
involvement  in  the  alternative  fuels 
business  than  is  the  percentage  of 
refinery  yield  of  petroleum  products 
included  in  the  proposed  rule's 
definition  of  "substantial  portion."  As 
pointed  out  by  some  commenters,  a 
gross  revenue  measure  can  be  applied  to 
all  producers  and  importers  of 
petroleum,  unlike  the  requirements 
those  refiners  who  produce  alternative 
fuels  only  as  an  incidental  by-product  of 
the  refining  process.  Refiners  are 
typically  involved  only  in  petroleum 
refining  and  marketing  operations. 

DOE  also  believes  this  gross  revenue 
percentage  comports  with  the  terms  of 
section  501(a)(2)  of  the  Act,  42  U.S.C. 
§  13251(a)(2).  If  the  term  "substantial 
portion"  were  defined  to  include  a 
percentage  of  gross  revenue  derived 
from  alternative  fuels  that  was  higher 
than  30  percent,  the  distinction  in  the 
Act  between  "substantial  portion" 
which  applies  to  covered  petroleum 
producers  and  impmters  (§  501(a)(2KC)) 


and  "principal  business"  which  applies 
to  other  alternative  fuel  providers 
(§  501(a)(2)(A)  and  (B))  would  be 
rendered  meaningless.  As  noted  in  the 
preamble  to  the  notice  of  proposed 
rulemaking,  alternative  fuels  constitute 
an  entity's  "principal  business"  if  the 
entity  derives  a  plurality  of  its  gross 
revenue  frt>m  sales  of  alternative  fuels, 
and  a  plurality  may  be  less  than  50 
percent.  60  FR  10978.  Therefore,  DOE 
believes  that  30  percent  of  gross  revenue 
from  alternative  fuels  may  constitute  a 
reasonable  basis  for  the  definition  of 
"substantial  portion." 

This  possible  interpretation  of 
"substantial  portion"  also  appears  to  be 
consistent  with  the  underlying  intent  of 
Congress  with  regard  to  petroleiun- 
related  entities.  That  intent  was  to  apply 
the  alternative  fueled  vehicle 
acquisition  requirements  only  to  major 
energy  producers  and  importers. 

DOE  requests  comments  from 
interested  members  of  the  public  on  this 
possible  option  for  defining  "substantial 
portion"  or  any  alternative  options  they 
woidd  like  DOE  to  consider.  DOE  is 
particularly  interested  in  receiving  data 
or  analysis  that  are  relevant  to  this 
issue. 

m.  Definition  of  "AhematiTe  Fuel'* 

Section  301(2)  of  the  Energy  Policy 
Act,?  42  U.S.C.  13211,  defines  the  term 
"alternative  fuel"  to  mean  "methanol, 
denatured  ethanol,  and  other  alcohols; 
mixtures  containing  85  percent  or  more 
(or  such  other  percentage,  but  not  less 
than  70  percent,  as  determined  by  the 
Secretary,  by  rule,  to  provide  for 
requirements  relating  to  cold  start, 
safety  or  vehicle  functions)  by  voliune 
of  methanol,  denatured  ethanol,  and 
other  alcohols  with  gasoline  or  other 
fuels;  natural  gas;  liquefied  petroleum 
gas;  hydrogen;  coal-derived  liquid  fuels; 
fuels  (other  than  alcohol)  derived  from 
biological  materials:  electricity 
(including  electricity  from  solar  energy); 
and  any  other  fuel  the  Secretary 
determines,  by  rule,  is  substantially  not 
petroleum  and  would  yield  substantial 
energy  security  benefits  and  substantial 
environmental  benefits." 


'The  conference  report  on  the  Energy  Policy  Act 
of  1992  states  that  "the  intent  of  section  S01(a)(l) 
is  not  to  cover  all  affiliates  or  divisions  of  the  many 
large  energy  companies  which  have  some,  but  not 
all,  of  their  corporate  units  engaged  in  alten\ative 
fuels  operations.  For  example,  the  oil  and  gas 
production  affiliate  or  division  of  a  major  energy 
company  described  in  501(a)(1)(C)  would  be 
covered;  so  might  a  propane  pipeline  unit  or  a 
natural  gas  processing  division,  if  the  "substantially 
engaged"  test  is  met.  But  an  oil  tanker  division,  a 
gasoline  marketing  affiliate,  or  a  petrochemical  unit 
whose  major  operations  are  the  production  of 
plastics,  for  example,  would  not  be  covered. .  .  ." 
HR.  Rep.  1018. 102d  Cong.,  2d  Seas.  3*7  (1092). 


A.  Alcohol  Blends 

In  proposed  §  490.2,  DOE  defined 
"alternative  fuel"  to  include  mixtures 
containing  85  percent  or  more  by 
volume  of  methanol,  denatured  ethanol, 
and  other  alcohols.  However,  the 
proposal  did  not  decrease  the  alcohol 
percentage  to  no  less  than  70  percent  as 
authorized  by  section  301(2)  of  the  Act. 
DOE  received  comments  requesting  that 
the  definition  of  "alternative  fuel" 
include  alcohol  blends  down  to  no  less 
than  70  percent  alcohol  by  volume. 
These  comments  point  out  that 
automobile  manufacturers'  winter  test 
programs  have  shown  that  lower  level 
alcohol  blends  are  required  for 
improved  cold  start  performance  in 
winter  conditions  and  are  recommended 
in  Owners'  Manuals.  Some  comments 
also  point  out  that  recent  cold  weather 
testing  by  American  Automobile 
Manufactiu«rs  Association  (AAMA) 
members  on  alcohol  blends  indicates 
that  the  cold  start  threshold  (the  lowest 
temperature  at  which  a  vehicle  will 
start)  can  be  lowered  by  10-15  degrees 
Fahrenheit  by  decreasing  the  alcohol 
content  bom  85%  down  to  70%. 
However,  none  of  these  commenters 
submitted  test  data  to  support  their 
request  to  lower  the  minimtim  alcohol 
percentage. 

DOE  recognizes  the  concerns  that 
these  commenters  have  with  the  cold 
start  capability  of  alcohol-fueled 
vehicles  in  winter  conditions.  EXDE, 
therefore,  invites  interested  persons  to 
provide  additional  data,  reports  and 
analyses  that  are  relevant  to  this  matter. 
DOE  will  evaluate  any  information  it 
receives  in  response  to  this  invitation 
and  decide  whether  to  amend  the 
proposed  definition  of  "alternative  fuel" 
to  include  a  lower  alcohol  percentage  as 
provided  in  section  301(2). 

B.  Biodiesel 

Many  commenters  requested  that 
biodiesel  be  included  in  the 
Department's  regulatory  definition  of 
"alternative  fuel."  As  described  in  the 
comments,  biodiesel  is  produced  from 
vegetable  oils,  such  as  soybean  oil, 
wUch  are  biological  materials.  The 
commenters  stated  that  biodiesel  offers 
significant  reduction  in  harmful  tailpipe 
emissions  of  hydrocarbons,  carbon 
monoxide  and  particulate  matter;  is   - 
essentially  bee  of  sulfur  and  harmful 
aromatics;  and  is  non-toxic  and 
biodegradable.  These  commenters  also 
submitted  information  to  show  that 
biodiesel  can  be  made  wholly  from 
domestic  products,  and  that  it  has  a 
positive  energy  balance  in  its 
producticm  process. 


After  carefully  reviewing  all  of  the 
comments  on  this  issue,  it  appears  that 
neat  (or  100  percent)  biodiesel  is  already 
covered  in  the  statutory  and  proposed 
regulatory  definitions  of  "alternative 
fiiel"  which  refer  to  ahy  "fuel,  other 
than  alcohol,  that  is  derived  from 
biological  materials."  The  Department, 
therefore,  is  considering  amending  the 
proposed  definition  of  "alternative  fuel" 
specifically  to  include  neat  biodiesel. 
DOE  requests  interested  members  of  the 
public  to  submit  views  and  information 
relating  to  this  possible  revision  to  the 
definition  of  the  term  "alternative  fuel." 
It  is  noted  that  a  DOE  interpretation  of 
"alternative  fuel"  to  include  neat 
biodiesel  would  not  relieve  biodiesel 
manufacturers  ^m  other  federal  or 
state  regulatory  requirements  or  modify 
automobile  manufactiu^r  warranty 
requirements  with  respect  to  motor 
fuels. 

Many  commenters  also  urged  DOE  to 
include  mixtures  or  blends  of  biodiesel 
in  the  definition  of  "alternative  fuel." 
The  issue  of  including  biodiesel 
mixtures  or  blends  comprised  of  more 
than  20  percent  biodiesel  is  currently 
under  study.  However,  this  subject  is 
complex  and  will  require  significantly 
more  data  and  information,  and  a 
separate,  futiue  rulemaking,  before  DOE 
can  make  a  determination  as  to  whether 
to  include  them  in  the  definition  of 
"alternative  fuel." 

IV.  Automobile  Manufacturers' 
Alternative  Fueled  Vehicle  Production 
Plans 

On  May  25, 1995,  representatives  of 
DOE  met  with  representatives  of  the 
American  Automobile  Manufacturers 
Association  (AAMA).  This  meeting  was 
one  in  a  series  of  periodic  meetings  that 
have  been  held  between  the  DOE  and 
the  AAMA  since  1993  to  exchange 
information  on  subjects  of  mutual 
interest.  At  this  meeting,  the  automobile 
manufacturers'  representatives 
presented  DOE  with  publicly  available 
information  about  each  company's 
upcoming  alternative  fueled  veUcle 
production  plans. 

Both  Ford  and  Chrysler  provided  to 
DOE  a  one-page  list  of  their  alternative 
fueled  vehicle  offerings  for  Model  Years 
1995  and  1996.  Ford  also  provided  a 
copy  of  a  presentation  that  was 
delivered  on  May  2, 1995,  at  the  6th 
Annual  Alternative  Vehicle  Fuels 
Market  Fair  &  Symposium  in  Austin, 
Texas.  This  presentation  included 
detailed  information  regarding  when 
Ford  alternative  fueled  vehicles  could 
be  ordered  and  when  deliveries  can  be 
expected. 

Although  Chrysler  representatives  did 
not  provide  DOE  with  documentation  of 


its  plans,  they  did  state  that  Chrysler 
will  begin  taking  orders  for  its  dedicated 
compressed  natural  gas  line  of  trucks 
and  full-size  vans  (utilizing  the  5.2L 
engine)  in  Jime  1995,  with  deliveries 
scheduled  to  begin  in  August  1995. 
Chrysler  plans  to  begin  taking  orders  for 
dedicated  compressed  natural  gas 
minivans  (using  the  3.3L  engine)  during 
the  last  quarter  of  1995,  with  anticipated 
deliveries  scheduled  to  begin  in  the  first 
quarter  of  1996.  Chrysler  representatives 
also  stated  that  an  electric  minivan  may 
be  available  in  calendar  year  1997. 

General  Motors  (GM)  representatives 
stated  that  GM  does  not  plan  to 
manufacture  any  alternative  fueled 
vehicles  for  Model  Year  1996.  However, 
GM  does  plan  on  making  alternative 
fueled  vehicles  in  Model  Year  1997. 
According  to  a  May  11, 1995,  press 
release  that  GM  provided,  all  of  the 
model  year  1997  Chevrolet  S-series  and 
GMC  Sonoma  4-cylinder  light  duty 
pickup  trucks  will  be  produced  as 
flexible-fuel  vehicles,  which  can  operate 
on  ethanol,  gasoline,  or  a  combination 
of  the  two  fuels.  These  trucks  are 
scheduled  for  production  beginning  in 
the  summer  of  1996.  GM  also  indicated 
that  customers  can  currently  order 
vehicles  in  several  models  and  engine 
families  that  are  powered  by  gaseous 
fuel  compatible  engines.  These  engines 
can  be  converted  to  operate  on  propane 
or  natural  gas.  According  to  GM,  the 
engine  families  that  are  gaseous  fuel 
compatible  and  the  vehicles  that  they 
power  are  the  4-cylinder  2.2L  (Corsica), 
the  4.3L  V-8  (Caprice),  and  the  6.0L  V- 
8  and  7.0L  V-8  (Topkick,  Kodiak  and 
School  Bus). 

Copies  of  the  written  information 
provided  to  DOE  at  this  meeting  have 
been  entered  into  the  public  do^et  for 
this  rulemaking. 

Issued  in  Washington,  DC,  July  26, 1995. 

Christine  A.  Ervin, 

Asfistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy 

[FR  Doc.  95-18737  Filed  7-28-95;  8:45  am] 
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[Airspace  Docket  No.  95-ANM-13] 

Proposed  Amendment  to  Class  E 
AirsfMce;  Sheridan,  Wyoming 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACHON:  Notice  of  proposed  rulemaking. 


JMI 


summary:  This  proposed  rule  would 
amend  the  Sheridan,  Wyoming,  Class  E 
airspace  to  accommodate  a  new 
instrument  approach  procedure  at 
Sheridan  County  Airport,  Sheridan, 
Wyoming.  The  area  would  be  depicted 
on  aeronautical  charts  for  pilot 
reference. 

DATES:  Comments  must  be  received  on 
or  before  August  31, 1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  ANM-530, 
Federal  Aviation  Administration, 
Docket  No.  95-ANM-13, 1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Riley,  System  Management 
Branch.  ANM-530,  Federal  Aviation 
Administration,  Docket  No.  95-ANM- 
13, 1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
number:  (206)  227-2537. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiunents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
envirotmiental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspEkce  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  95- 
ANM-13."  The  postcard  will  be  date/ 
time  stamped  and  retiuned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  at  the  address  listed  above 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
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substantive  public  contact  wtb  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NFRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  ANM-530, 1601 
Lind  Avenue  SW..  Kenton,  Washington 
98055-4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Qrcular  No.  11-2 A,  which 
describ^  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  E  airspace  at  Sheridan, 
Wyoming,  to  accommodate  a  new 
instnunent  approach  procedure  at 
Sheridan  County  Airport.  The  area 
woiUd  be  depicted  on  aeronautical 
charts  for  pilot  reference.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
This  action  also  incorporates  revised 
coordinates  for  the  airport  reference 
point  (ARP)  due  to  construction  of  a 
new  nmway.  Class  E  airspace  is 
pubhshed  in  Paragraph  6002  and  6005, 
respectively,  of  FAA  Order  7400.9B 
dated  July  18, 1^4,  and  effiective 
September  16. 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
hsted  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAj*  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  ciurent.  It, 
therefore.  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979):  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART71-(AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.0. 10854.  24  FR  9565.  3  CFR  1959- 
1963  Comp.,  p.  389: 14  CFR  11.69. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B.  Airepace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Parapaph  6002    Chss  E  Airspace  areas 
designated  as  a  surface  area  for  an  airport. 

«         •         *         •         • 

ANM  WY  E2  Sheridan.  WY  [Reviaed] 

Sheridan  County  Airport,  WY 

(Ut  44''46'26'  N,  long.  106»58'37"W) 
Sheridan  VORTAC 
(Lat.  44«50'32"  N,  long.  107"03'40"  W) 
Within  a  4.5-mile  radius  of  the  Sheridan 
County  Airport,  and  within  4.5  miles  each 
side  of  the  157°  bearing  from  the  airport, 
extending  from  the  4.5-mile  radius  to  17  6 
miles  southeast  of  the  airport,  and  within  -i.s 
miles  each  side  of  the  Sheridan  VORTAC 
312°  and  327°  radials  extending  from  the  4.5- 
miles  radius  to  10.1  miles  northwest  of  the 
VORTAC,  and  within  3.5  each  side  of  the 
Sheridan  VORTAC  140°  radial  extending 
from  the  4.5-mile  radius  to  20.4  miles 
southeast  of  the  VORTAC  This  Class  E 
airspace  area  is  effectivp  during  'he  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  w 
the  airport/Facility  Directory. 
*         »         *         *  * 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
al)ove  the  surface  of  the  earth 


Sheridan  VORTAC,  and  on  the  south  by  line 
located  8.7  miles  north  of  and  parallel  to  the 
Sheridan  VORTAC  138°  radial. 
•         •         •         •         * 

Issued  in  Seattle,  Washington,  on  )uly  5, 
1995. 

Richard  E.  Prang, 

Acting  Manager.  Air  Traffic  Division, 
Northwest  Mountain  Region. 
(FR  Doc.  95-18734  Filed  7-28-95;  8:45  am) 
BttJJNQ  CODE  4»I0-13-M 


ANM  WY  E5  Sheridan.  W\  IRevised] 

Sheridan  County  Airport,  WY 

(Ut.  44°46'26"  N,  long.  106°58'37"  W) 
Sheridan  VORTAC 

(Lat.  44°50'32"  N.  loiig.  107°03'40"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.1 -mile 
radius  of  the  Sheridan  County  Airport;  that 
airspace  extending  upward  crom  1,200  feet 
above  the  sur&ce  within  6.1  miles  southwest 
and  8.7  miles  northeast  of  the  Sheridan 
VORTAC  138'  and  318'  radials  extending 
from  16.1  miles  northwest  to  29.6  miles 
southeast  of  the  VORTAC,  and  that  airspace 
southeast  of  Sheridan  bounded  on  the  north 
by  a  line  located  4.3  miles  south  of  and 
parallel  to  the  Sheridan  VORTAC  104°  radial 
on  the  east  by  a  30.5-mile  radius  of  the 


FEDERAL  TRADE  COMMISSION 

16  CFR  PART  260 

Request  for  Comment  Concerning 
Environmental  Marketing  Guides 

agency:  Federal  Trade  Commission. 
ACTION:  Request  for  public  comments. 

SUMMARY:  The  Federal  Trade 
Commission  (the  "FTC"  or 
"Commission")  is  requesting  public 
comments  on  its  Guides  for  the  Use  of 
Environmental  Marketing  Claims 
("guides").  The  guides  were  issued  on 
July  28, 1992,  and  included  a  provision 
for  public  conunent  and  review  three 
years  after  adoption  for  the  purpose  of 
determining  how  well  they  are  working 
and  the  need  for  any  modifications.  The 
Commission  is  also  requesting 
comments  about  the  overall  costs  and 
benefits  of  the  guides  and  their  overall 
regulatory  and  economic  impact  as  a 
part  of  its  systematic  review  of  all 
current  Commission  regulations  and 
guides.  All  interested  {)ersons  are 
hereby  given  notice  of  the  opportxmity 
to  submit  writtfm  data,  views  and 
arguments  concerning  this  proposal.  AU 
comments  submitted  will  be  placed  on    . 
the  public  record  and  will  be  made 
available  to  interested  persons  for 
inspection  and  copying  at  the  Federal  ' 
Trade  Commission,  6th  and 
Pennsvlvania  Avenue,  N.W., 
Washmgton,  D.C.,  Room  130.  Following 
the  period  for  written  (joraments. 
Commission  staff  plans  to  conduct  a 
Public  Workshop-Conference  to  afford 
Commission  staff  and  interested  parties 
an  opportunity  to  explore  and  discuss 
the  issues  raised  during  the  comment 
period. 

DATES:  Comments  must  be  submitted  on 
or  before  September  29, 1995. 
Notification  of  interest  in  representing 
an  affected,  interested  party  at  the 
Public  Workshop-Conference  must  be 
submitted  on  or  before  August  30, 1995. 
A  list  of  affected  interests  appears  in 
Part  2  of  this  Notice. 

The  Public  Workshop-Conference  will 
be  held  in  Washington,  D.C.  on 


Novembar  13  and  14, 1995,  fit>m  8:30 
a.m.  until  5  pan. 

ADDRESSES:  Six  paper  copies  of  each 
written  comment  should  be  submitted 
to:  Secretary,  Federal  Trade 
Commission,  Room  H-159,  Sixth  and 
Pennsylvania  Ave.,  N.W.,  Washington, 
D.C.  20580.  Comments  about  the  guides 
should  be  identified  as  "16  CFR  Part 
260 — Comment."  To  encourage  prompt 
and  efficient  review  and  dissemination 
of  the  comments  to  the  public,  all 
comments  also  should  be  submitted,  if 
possible,  in  electronic  form,  on  either  a 
5-1/4  or  a  3-1/2  inch  computer  disk, 
with  a  label  on  the  disk  stating  the  name 
of  the  commenter  and  the  name  and 
veraion  of  the  word  processing  program 
used  to  create  the  dociunent.  (Programs 
based  on  DOS  are  preferred.  Files  fit)m 
other  operating  systems  should  be 
submitted  in  ASCII  text  format  to  be 
accepted.)  Individuals  filing  comments 
need  not  submit  multiple  copies  or 
comments  in  electronic  form. 

The  FTC  will  make  this  notice  and,  to 
the  extent  technically  possible,  all 
comments  received  in  response  to  this 
notice  available  to  the  public  through 
the  Internet.  To  access  this  notice  and 
the  comments  filed  in  response  to  this 
notice,  access  the  World  Wide  Web  at 
the  following  address:  http:// 
www.ftc.gov 

At  this  time,  the  FTC  cannot  receive 
comments  made  in  response  to  this 
notice  over  the  Internet. 

Notification  of  interest  in  the  Public 
Workshop-Conference  should  be 
submitted  in  writing  to  Kevin  Bank, 
Division  of  Advertising  Practices, 
Federal  Trade  Commission, 
Washington,  D.C.  20580.  The  Public 
Workshop-Conference  will  be  held  in 
Washington,  D.C.  on  November  13  and 
14, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Bank,  (202)  326-2675,  Division  of 
Advertising  Practices,  Bureau  of 
Consumer  Protection,  Federal  Trade 
Commission,  6th  and  Pennsylvania 
Avenue.  N.W.,  Washington,  D.C.  20580. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  has  determined,  as  part  of 
its  oversight  responsibilities,  to  review 
FTC  rules  and  guides  periodically. 
These  reviews  seek  information  about 
the  costs  and  benefits  of  the 
Commission's  rules  and  guides  and 
their  regulatory  and  economic  impact. 
The  information  obtained  will  assist  the 
Commission  in  identifying  rules  and 
guides  that  warrant  modification  or 
rescission. 


1.  Background 

A.  Scope  of  Guides 

The  Guides  for  the  Use  of 
Environmental  Marketing  Qaims  or 
"guides"  were  adopted  by  the 
Commission  on  July  28, 1992,  and 
published  in  the  Federal  Register  on 
August  13, 1992  (57  FR  36,363  (1992)). 
Like  other  industry  gtiides  issued  by  the 
Commission,  the  Environmental 
Marketing  Guides  "are  administrative 
interpretations  of  laws  administered  by 
the  Commission  for  the  guidance  of  the 
public  in  conducting  its  afiiairs  in 
conformity  with  legal  requirements. 
They  provide  the  basis  for  voluntary 
and  simultaneous  abandonment  of 
unlawful  practices  by  members  of 
industry."  16  CFR  1.5.  Conduct 
inconsistent  with  the  guides  may  result 
in  corrective  action  by  the  Commission 
if  this  conduct  is  fotmd  to  be  in 
violation  of  applicable  statutory 
provisions.  The  Commission 
promulgates  industry  guides  "when  it 
appears  to  the  Commission  that 
guidance  as  to  the  legal  requirements 
applicable  to  particular  practices  would 
be  beneficial  in  the  public  interest  and 
would  serve  to  bring  about  more 
widespread  and  equitable  observance  of 
laws  administered  by  the  Commission." 
16  CFR  1.6. 

The  Environmental  Marketing  Guides 
indicate  how  the  FTC  will  apply  Section 
5  of  the  Federal  Trade  Commission  Act 
("FTC  Act")  in  the  area  of 
environmental  marketing  claims.' 
Section  5  of  the  FTC  Act  prohibits 
imfair  or  deceptive  advertising  claims. 
The  guides  apply  to  all  forms  of 
marketing  of  products  to  the  public, 
whether  through  labels,  package  inserts, 
or  promotional  materials. 

The  guides  reiterate  Commission 
policy  regarding  how  Section  5  appfies 
to  advertising  claims  generally,  as 
enimciated  in  the  Commission's  Policy 
Statement  on  Deception,^  and  its  Policy 
Statement  on  the  Advertising 
Substantiation  Doctrine.'  They  outline 
four  general  principles  that  apply  to  all 
environmental  marketing  claims:  i.e., 
that  qualifications  and  disclosiues 
should  be  sufficiently  clear  and 
prominent  to  prevent  deception;  that 
claims  should  make  clear  whether  they 
apply  to  the  product,  the  package  or  a 
component  of  either;  that  claims  should 
not  overstate  an  environmental  attribute 
or  benefit,  expressly  or  by  implication; 


'  15  U.S.C  45. 

^Fedenl  Trade  Commiuion  Policy  Statement  on 
Deceptiop,  appended  to  Cliffdale  Assocs.,  Inc..  103 
F.T.C.  110(1984). 

'  Federal  Trade  Commission  Policy  Statement 
Regarding  Advertising  Substantiation,  appended  to 
Thompson  Medical  Co.,  104  F.T.C.  648  (1984). 


and  that  comparative  claims  should  be 
presented  in  a  manner  that  makes  the 
basis  for  the  comparison  sufficiently 
clear  to  avoid  consiuner  deception. 

In  addition,  the  guides  address  eight 
specific  categories  of  environmental 
claims:  general  environmental  benefit 
claims,  such  as  "environmentally 
firiendly";  "degradable"  claims; 
"compostable"  claims;  "recyclable" 
claims;  "recycled  content"  claims; 
"source  reduction"  claims;  "refiUable" 
claims;  and  "ozone  safe"/"ozone 
friendly"  claims.  Each  guide  describes 
the  basic  elements  necessary  to 
substantiate  the  claim,  including 
suggested  qualifications  that  may  be 
used  to  avoid  deception.  In  addition, 
each  guide  is  followed  by  several 
examples  that  illustrate  different  uses  of 
the  particular  term  that  do  and  do  not 
comport  with  the  guides.  In  many  of  the 
examples,  one  or  more  options  are 
presented  for  qualifying  a  claim.  The 
guides  state  that  these  options  are 
intended  to  provide  a  "safe  harbor"  for 
marketers  who  want  certainty  about 
how  to  make  environmental  claims,  but 
that  they  do  not  represent  the  only 
permissible  approaches  to  qualifying  a 
claim. 

B.  GenerxU  Areas  of  Interest  for  FTC 
Review 

The  guides  provide  that  three  years 
after  adoption,  the  Commission  "will 
seek  public  comment  on  whether  and 
how  the  guides  need  to  be  modified  in 
light  of  ensuing  developments." 

As  part  of  this  three-year  review  of  the 
guides,  the  Commission  is  seeking 
comment  on  a  niunber  of  general  issues 
relating  to  the  guides'  efficacy  and  the 
need,  if  any,  to  revise  or  update  the 
guides.  The  Commission  is  also  seeking 
comment  on  a  niunber  of  specific  issues 
related  to  particular  environmental 
claims  addressed  by  the  guides. 

The  first  issue  of  general  interest  to 
the  Commission  is  whether  and  to  what 
extent  any  changes  in  consiuner 
perceptions  related  to  environmental 
marketing  may  warrant  revisions  to  the 
guides,  llbe  Commission  believes  that 
this  three-year  review  is  important  to 
ensiu'e  that  the  guides  are  responsive  to 
any  changes  over  time,  both  in 
consiuner  knowledge  and  awareness  of 
environmental  issues  and  consumer 
perception  of  specific  claims.  On  this 
question,  the  Commission  is  seeking  to 
obtain  specific  consumer  survey 
evidence  and  consumer  perception  data 
addressing  consumer  understanding  of 
environmental  claims  as  well  as  the 
efficacy  of  various  approaches  suggested 
in  the  ourent  guides  for  qualifying  such 
claims. 
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Second,  the  Commission  is  generally 
interested  in  whether  and  to  what  extent 
new  developments  in  environmental 
technology  may  need  to  be  taken  into 
accoimt.  The  Commission  recognized  in 
originally  issuing  its  guides  that  the 
science  and  technology  in  the 
environmental  area  was  constantly 
changing,  and  that  new  developments, 
for  example,  in  the  areas  of  recycling 
capabilities  and  composting,  might 
affect  the  accuracy  of  environmental 
claims.  This  concern  about  evolving 
technology  was  one  of  the  principal 
reasons  the  Commission  choee  to 
reexamine  the  guides  three  years  after 
their  issuance. 

Third,  the  Commission  seeks  to 
evaluate  the  impact  of  the  guides  on 
environmental  marketing  and  is  seeking 
to  obtain  information  about  what  effect 
the  guides  have  had  on  the  prevalence 
and  accuracy  of  various  environmental 
claims  and  whether  new  enviroimiental 
claims  have  emerged  that  should  be 
addressed  by  the  guides.  As  it  indicated 
in  its  original  notice  on  environmental 
marketing  claims,  the  Commission  is 
concerned  both  that  ite  gxiides  not 
inadvertently  encourage  misleading 
claims  and  that  they  do  not  chill 
truthful,  non-misleading  claims.*  The 
Commission  has  some  data  to  suggest 
that  certain  tyj)es  of  claims,  such  as 
recycled  content  claims,  are  being  more 
frequently  qualified  and  that  other 
claims  that  would  likely  be  found 
deceptive  under  the  guides,  such  as 
degradable  claims  for  products  that  are 
typically  disposed  in  landfills,  have 
become  extremely  rare.  These  data  also 
suggest  that  the  total  niunber  of 
environmental  claims,  at  least  as 
measured  on  a  wide  range  of 
supermarket  products,  has  not 
diminished.^ 

A  fourth  question  of  general  interest 
to  the  Commission  is  the  interaction  of 
its  guides  with  other  regulation  of 
environmental  marketing  at  the  federal, 
state  and  local  level.  The  Commission  is 
seeking  comment  on  how  federal,  slate 
and  local  laws  and  regulations 
governing  environmental  marketing 
relate  to  3ie  guidance  provided  by  the 
Commission. 

The  Commission  has  posed  below  a 
nimiber  of  questions  intended  to  focus 
comments  on  these  areas  of  general 
interest  in  evaluating  the  gmdes.  There 
are,  in  addition,  a  few  specific  issues 
that  have  come  to  the  Commission's 
attention  relating  to  particular 
environmental  claims.  For  example,  the 


*Petitioiu  foi  Environmental  Marketing  and 
Advertising  Guides:  Public  Hearings,  56  FR  24.968 
(May  31, 1991). 

>  See  discussion  of  Utah  Tracking  Study,  infia. 


Commission  has,  on  occasion,  received 
informal  input  on  the  efficacy  of  its 
guidance  on  specific  claims  as  well  as 
requests  for  clarification  through 
additional  examples  to  the  guides.  The 
questions  included  in  this  notice, 
therefore,  also  address  a  number  of 
claim-specific  issues.  The  inclusion  of 
such  issues  in  this  notice  is  to  facilitate 
comment  and  the  inclusion  or  exclusion 
of  any  issue  should  not  be  interpreted 
as  an  indication  of  the  Commission's 
intent  to  make  any  specific 
modifications  to  the  guides. 

The  Commission  requests  that 
commenters  address  any  or  all  of  these 
questions,  focusing  on  the  areas  in 
which  the  commenter  has  particular 
expertise.  The  Commission  also  requests 
that  responses  to  its  questions  be  as 
specific  as  possible,  include  a  reference 
to  the  question  being  answered,  and 
refer  to  empirical  data  wherever 
available  and  appropriate. 

C  Empirical  Evidence  on  Consumer 
Perception  and  Marketing  Trends 

Since  the  guides  were  issued,  the 
Commission  has  received  some 
empirical  evidence  both  on  marketing 
trends  in  the  environmental  area  and  on 
consumer  perception  of  certain 
marketing  claims.  The  Commission 
believes  that  this  evidence  may  provide 
valuable  information  on  the  impact  of 
its  guides  on  the  prevalence  and 
accuracy  of  environmental  marketing 
claims,  as  well  as  suggesting  certain 
specific  areas  where  further  clarification 
of  the  guides  may  be  appropriate  to 
prevent  deception. 

To  aid  the  comment  process, 
therefore,  the  Commission  is  placing  on 
the  public  record  several  surveys.  The 
first  is  an  "audit"  tracking 
environmental  markpting  claims  in  the 
marketplace  since  the  issuance  of  the 
guides,  conducted  by  Robert  N.  Mayer, 
Jason  Gray-Lee  and  Debra  L.  Scammon 
of  the  University  of  Utah  and  Brenda  J. 
Cude  of  the  University  of  Illinois  ("Utah 
Tracking  Study").  The  audit  was 
performed  on  brands  in  sixteen 
supermarket  product  categories  every 
six  months,  beginning  in  September 
1992,  vnth  the  most  recent  occurring  in 
September  1994.  , 

Auditors  gathered  data  from 
supermarkets  in  five  geographically 
dispersed  locations  throughout  the 
country.  The  claim  categories  tracked  in 
the  study  are  recycled  content, 
recyclability,  source  reduction, 
degradabiUty,  toxicity,  effect  on  ozone, 
general  environmental  benefit  claims, 
third  party  certification  claims,  and 
"green"  brand  names  containing  words 
like  "enviro."  "eco"  and  "natural." 


In  addition,  the  Commission  is 
placing  on  the  public  record  consumer 
surveys  examining  consumere' 
perceptions  of  various  environmental 
claims.  The  first  survey  was  conducted 
for  the  Commission  in  January  1993 
("FTC  survey").  This  mall  intercept 
survey  of  480  consumers  tested  their 
perception  of  several  environmental 
claims  on  aerosol  products  including 
claims  that  the  products  are: 
"Environmentally  Friendly." 
"Environmentally  Friendly— Will  Not 
Harm  the  Ozone  Layer."  "Ozone 
Friendly."  and  "No  CFCs."  The  second 
series  of  surveys  was  conducted  by  the 
Council  on  Packaging  in  the 
Environment  (COPE)  in  March  1993, 
September  1993.  and  December  1994 
("COPE  surveys").  These  omnibus, 
nationwide  telephone  surveys  have 
included  questions  testing  consumer 
perception  of  various  kinds  of 
"recyclable"  claims,  consumers'  belief 
regarding  the  availability  of  recycling 
programs  in  their  community,  and 
consumer  understanding  of  the  term 
"non-toxic."  Finally,  the  Commission  is 
placing  on  the  public  record  a  survey 
conducted  by  the  Paper  Recycling 
Coalition  testing  consumer 
understanding  and  perception  of 
recycled  content  claims  and  the  chasing 
arrows  symbol,  as  well  as  consumer 
understanding  of  the  term  "post 
consumer."  ("PRC  Survey").  The  PRC 
survey  was  conducted  at  three 
geographically  dispersed  malls  in  March 
1995. 

The  Commission  is  seeking  comment 
on  these  surveys  and  also  requests  that 
commenters  provide  any  additional 
empirical  evidence  available  to  them 
bearing  on  the  issues  raised  by  these 
surveys.  The  surveys  are  available  for 
inspection  and  copying  at  the  Federal 
Trade  Commission.  6th  and 
Pennsylvania  Avenue,  N.W.. 
Washington.  D.C..  Room  130. 

D.  Commission  Enforcement  Actions 

Since  the  adoption  of  the  guides,  the 
Commission  has  continued  to  enforce 
its  statutory  mandate  to  prohibit  false 
and  misleading  claims  through  a  case- 
by-case  approach  to  environmental 
claims.  In  the  past  three  years,  the 
Commission  has  entered  into  twenty- 
two  consent  orders  with  a  variety  of 
companies  and  individuals,  settling 
charges  that  they  made  false  and/or 
unsubstantiated  environmental  claims 
about  their  products.  The  advertising 
claims  challenged  in  these  cases  include 
"environmentally  safe,"  "recyclable," 
"recycled,"  "ozone  friendly," 
"degradable,"  "recyclable  via  municipal 
composting."  "practically  non-toxic/' 
and  "chlorine-free  prtx:ess."  The 
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Commission  is  seeking  comment  on 
whether  there  are  principles  in  these 
cases  which  are  appropriate  for 
incorporation  into  the  guides.  These 
consent  agreements  are  available  for 
inspection  and  copying  at  the  Federal 
Trade  Commission,  6th  and 
Pennsylvania  Avenue.  N.W.. 
Washington.  D.C..  Room  130. 

2.  Public  Workshop-Conference 

The  FTC  staff  will  conduct  a  Public 
Workshop-Conference  to  discuss.written 
comments  received  in  response  to  this 
Notice  of  Request  for  Public  Comment 
The  purpose  of  the  conference  is  to 
afford  Commission  staff  and  interested 
parties  a  further  opportunity  to  openly 
discuss  and  explore  issues  raised  in  the 
guideline  review  process,  and,  in 
particular,  to  examine  publicly  areas  of 
significant  controversy  or  divergent 
opinions  that  are  raised  in  the  written 
comments.  The  conference  is  not 
intended  to  achieve  a  consensus  of 
opinion  among  participants  or  betM^sen 
participants  and  Commission  staff  with 
respect  to  any  issue  raised  in  the  guide 
review  process.  Commission  staff  will 
consider  and  review  the  comments 
made  during  the  conference,  in 
conjimction  with  the  written  comments, 
in  formulating  its  final  recommendation 
to  the  Commission  concerning  the  guide 
review. 

Commission  staff  will  select  a  limited 
number  of  parties,  to  represent  the 
significant  interests  affected  by  the 
guideline  review.  These  parties  will 
participate  in  an  open  discussion  of  the 
issues. 

In  addition,  the  conference  will  be 
open  to  the  general  public.  Members  of 
the  general  public  who  attend  the 
conference  may  have  an  opportunity  to 
make  a  brief  oral  statement  presenting 
their  views  on  issues  raised  in  the  guide 
review  process.  Oral  statements  of  views 
by  members  of  the  general  public  will 
be  limited  to  a  few  minutes  in  length. 
The  time  allotted  for  these  statements 
will  be  determined  on  the  basis  of  the 
time  allotted  for  discussion  of  the  issues 
by  the  selected  parties,  as  well  as  the 
number  of  persons  who  wish  to  make 
statements. 

Written  submissions  of  views,  or  any 
other  written  or  visual  materials,  will 
not  be  accepted  during  the  conference. 
The  discussion  will  be  transcribed  and 
the  transcription  placed  on  the  public 
record. 

To  the  extent  possible,  Corartiission 
staff  will  select  parties  to  represent  the 
following  affected  interests:  individual 
manufacturers  and  trade  associations 
whose  members  are  involved  with 
environmental  marketing  issues; 
consumer  and  environmental 


organizations;  federal,  state  and  local 
governmental  authorities  with 
experience  in  environmental  issues;  and 
academics  or  polling  firms  involved  in 
the  area  of  environmental  claims. 
Parties  to  represent  the  above- 
referenced  interests  will  be  selected  on 
the  basis  of  the  following  criteria: 

1.  The  party  submits  a  written 
comment  on  or  before  September  29, 
1995. 

2.  The  party  notifies  Commission  staff 
of  its  interest  and  authorization  to 
represent  an  affiected  interest  on  or 
before  August  30, 1995. 

3.  The  party's  participation  would 
promote  a  balance  of  interests  being 
represented  at  the  conference. 

4.  The  party's  participation  would 
promote  the  consideration  and 
discussion  of  a  variety  of  issues  raised 
in  the  guide  review  process. 

5.  The  party  has  expertise  in  activities 
possibly  affected  by  the  review  of  the 
existing  guides. 

6.  The  number  of  parties  selected  will 
not  be  so  large  as  to  inhibit  effective 
discussion  among  them. 

Parties  interested  in  participating  and 
authorized  to  represent  an  affected 
interest  at  the  conference  must  notify 
Commission  staff  on  or  before  August 
30, 1995.  Prior  to  the  conference,  parties 
selected  to  represent  an  affected  interest 
will  be  provided  with  computer  disks 
containing  copies  of  comments  received 
in  response  to  this  notice  by  the  close 
of  the  comment  period.  The  Public 
Workshop-Conference  will  be  held  on 
November  13  and  14, 1995. 

3.  Issues  for  Comment 

The  Commission  solicits  written 
public  comment  on  the  following 
questions: 

A.  General  Issues 

1.  Is  there  a  continuing  need  for  the 
guides? 

(a)  What  benefits  have  the  guides 
provided  to  consmners? 

(b)  Have  the  guides  imposed  costs  on 
consumers? 

2.  What  changes,  if  any,  should  be 
made  to  the  guides  to  increase  the 
benefits  of  the  guides  to  consumers? 

(a)  How  would  these  changes  affect 
the  costs  the  guides  impose  on  firms 
subject  to  their  provisions? 

3.  What  significant  burdens  or  costs, 
including  the  cost  of  adherence,  have 
the  guides  imposed  on  firms  subject  to 
their  provisions? 

(a)  Have  the  guides  provided  benefits 
tc  such  firms? 

4.  What  changes,  if  any,  should  be 
made  to  the  guides  to  reduce  the 
burdens  or  costs  imposed  on  firms 
subject  to  their  provisions? 


(a)  How  would  these  changes  affect 
the  benefits  provided  by  the  guides? 

5.  Since  the  guides  were  issued,  what 
effects,  if  any,  have  changes  in  relevant 
technology  or  economic  conditions  had 
on  the  guides? 

(a)  \^at  impact,  if  any.  have  the 
guides  had  on  the  development  of 
environmentally  beneficial  innovations 
in  technology  and  products? 

(b)  Is  there  other  information 
concerning  science  or  technology  that 
the  Commission  should  consider  in 
determining  whether  the  guides  should 
be  modified? 

6.  Do  the  guides  overlap  or  conflict 
with  other  federal,  state,  or  local  laws 
and  regulations?  Is  there  evidence 
concerning  whether  the  guides  have 
assisted  in  promoting  national 
consistency  with  respect  to  the 
regulation  of  environmental  claims? 

7.  Are  there  international 
developments  with  respect  to 
environmental  marketing  claims  that  the 
Commission  should  consider  as  it 
reviews  the  guides?  Do  these 
developments  indicate  that  the  guides 
should  be  modified? 

8.  What  new  evidence  is  available 
concerning  consumer  perception  of 
environmental  claims?  Please  provide 
any  empirical  data  that  are  available  on 
all  categories  of  environmental  claims, 
including  claims  not  currently  covered 
by  the  guides.  Does  this  new 
information  indicate  that  the  guides 
should  be  modified? 

9.  What  new  evidence  is  available 
concerning  consumer  awareness  of  and 
knowledge  about  environmental  issues? 
Please  provide  any  available  empirical 
data.  Does  this  new  information  indicate 
that  the  guides  should  be  modified? 

10.  What  impact  have  the  guides  had 
on  the  flow  of  truthful  information  to 
consumers  and  on  the  flow  of  deceptive 
information  to  consumers? 

11.  To  what  extent  have  the  guides 
reduced  consumer  skepticism  or 
confusion  about  environmental  claims? 

12.  What  evidence  is  available 
concerning  the  degree  of  industry 
compliance  with  the  guides? 

(a)  To  what  extent  has  there  been  a 
reduction  in  deceptive  environmental 
claims  since  the  guides  were  issued? 

(b)  To  what  extent  has  there  been  an 
increase  in  the  degree  and  accuracy  of 
qualifications  of  environmental  claims? 

Please  provide  any  available 
empirical  data,  including  any  data 
relevant  to  the  findings  of  the  Utah 
Tracking  Study  cited  above.  Does  this 
evidence  indicate  that  the  guides  should 
be  modified? 

13.  To  what  extent  have  the  guides 
reduced  manufacturers'  uncertainty 
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about  which  claims  might  lead  to  FTC 
law  enforcement  actions? 

14.  Is  there  a  need  for  guidance  on 
environmental  claims  not  currently 
addressed  in  the  guides?  If  so.  what 
specific  claims  should  be  addressed  and 
what  form  should  this  guidance  take? 

15.  Are  there  claims  addressed  in  the 
guides  on  which  guidance  is  no  longer 
needed? 

B.  Specific  Issues 

A  number  of  specific  issues 
concerning  the  guides  have  arisen  since 
their  adoption.  The  Commission  is 
seeking  comment  on  these  issues  but  the 
questions  listed  below  shoiild  not  be 
construed  as  an  indication  of  the 
Commission's  intent  to  make  any 
specific  modifications  to  the  guides. 

16.  The  Commission  is  seeking 
comment  on  the  following  specific 
issues  relating  to  the  "ozone  friendly/ 
ozone  safe"  guide. 

(a)  To  what  extent  do  phrases  like 
"ozone  friendly"  or  "No  CFCs."  by 
themselves,  convey  broad  claims  of 
environmental  benefit  to  consumers, 
including  claims  about  the  harmlessness 
of  the  product  to  the  atmosphere  as  a 
whole  (i.e.,  both  the  upper  ozone  layer 
and  groimd-level  air  pollution)?  How 
important  is  the  context  in  which  the 
claim  appears?  Please  provide  any 
empirical  data,  includhig  any  data 
relevant  to  the  findings  of  the  FTC 
survey.*  Are  there  methodological 
issues  concerning  the  survey  that  are 
relevant  to  the  survey's  findings?  Does 
the  survey  evidence  suggest  that  the 
guides  should  be  modified?  If  so,  what 
form  should  the  modification  take?  How 
would  these  modifications  affect  the 
benefits  the  guides  provide  to 
consumers  and  the  costs  they  impose  on 
.  firms  subject  to  their  provisions? 

17.  The  Commission  is  seeking 
comment  on  the  following  specific 
issues  relating  to  the  "recyclable"  and 
"compostable"  guides: 

(a)  The  September  1993  COPE  siuvey 
(cited  above)  may  be  interpreted  to 
suggest  that  the  presence  of  a 


'The  FTC  survey  (cited  above)  suggests  that  when 
consumers  see  claims  like  "No  CFCs"  and  "Ozone 
Friendly"  on  aerosol  products,  they  may  interpret 
the  claim  to  mean  that  the  product  is  not  only 
harmless  to  the  upper  ozone  layer,  but  to  the 
atmosphere  as  a  whole.  In  Creative  Aerosol  Corp.. 
No.  C-3548  (January  13. 1995)  (final  consent  order), 
the  Commission  required  the  company  to  cease  and 
desist  from  representing,  through  the  use  of  terms 
such  as  "No  Fluorocarbons,"  that  any  product 
containing  Volatile  Organic  Compounds  (VOCs), 
will  not  harm  the  atmosphere,  unless  the  claim  is 
substantiated.  The  Order  defines  VOCs  as  "any 
compound  of  carbon  which  participates  in 
atmospheric  photochemical  reactions  as  defined  by 
the  Environmental  Protection  Agency,"  that  is, 
compounds  of  carbon  that  EPA  has  determined  are 
potential  contributors  to  smog. 


"recyclable"  claim  may  not  increase  the 
percentage  of  consiuners  who  think  that 
recycling  facilities  for  a  product  or 
package  are  available  in  their 
community.  Please  provide  any 
empirical  data  regarding  whether  an 
unqualified  recyclable  or  an  unqualified 
compostable  claim  conveys  a  deceptive 
claim  concerning  local  availability.  Are 
there  methodological  issues  concerning 
the  COPE  survey  that  are  relevant  to  its 
findings?  Does  the  COPE  survey  and  any 
other  new  evidence  provided  indicate 
that  the  recyclable  and/or  compostable 
sections  of  the  guides  should  be 
modified,  and  if  so,  in  what  manner? 
What  effect  would  the  proposed  changes 
have  on  the  benefits  the  guides  provide 
to  consiuners  and  the  costs  that  the 
guides  impose  on  firms? 

(b)  The  COPE  surveys  (dted  above) 
suggest  that  certain  of  the  qualifying 
disclosures  suggested  in  the  recyclable 
and  compostable  guides  may  be  more 
effective  than  others  in  conveying  to 
consumers  that  facilities  may  not  be 
available  in  their  community  to  recycle 
or  compost  the  product.  Please  provide 
any  empirical  data  relevant  to  the 
findings  of  the  COPE  siu^eys.  Are  there 
methodological  issues  concerning  the 
COPE  surveys  that  are  relevant  to  the 
surveys'  findings?  Does  the  COPE 
evidence  (or  any  other  evidence 
provided)  indicate  that  these  disclosures 
should  be  modified,  and  if  so,  in  what 
manner?  How  would  such  modifications 
affect  the  benefits  the  guides  provide  to 
consumers  and  the  costs  they  impose  on 
firms? 

(c)  Please  provide  any  relevant 
empirical  data  regarding  consumer 
perception  of  phrases  such  as  "Please 
Recycle"  and  "Coded  for  Recycling" 
and  of  the  "three  chasing  arrows"  logo. 
To  what  extent  do  such  claims  suggest 
to  consumers  that  a  product  or  package 
is  recyclable?  What,  if  any, 
modifications  should  be  made  to  the 
guides  in  light  of  such  consumer 
perceptions?  How  would  such 
modifications  affect  the  benefits  the 
guides  provide  to  consiuners  and  the 
costs  they  impose  on  firms? 

(d)  The  Society  of  the  Plastics 
Industry  (SPI)  code,  a  logo  introduced  in 
1988  for  voluntary  use  by  SPI,  has  since 
been  mandated  for  use  on  certain  plastic 
packages  by  thirty-nine  states  to 
facilitate  identification  of  different  types 
of  plastic  resins.  In  its  guides,  the 
Commission  states  that  the  use  of  the 
code,  without  more,  on  the  bottom  of  a 
package,  or  in  a  similarly  inconspicuous 
location,  does  not  constitute  a  claim  of 
recyclability.  What  consumer 
perception  data  are  available  concerning 
how  consumers  interpret  the  SPI  code? 
What,  if  any,  modifications  should  be 


made  to  the  guides  in  light  of  such  data? 
How  would  such  modifications  affect 
the  benefits  the  guides  provide  to 
consumers  and  the  costs  they  impose  on 
firms? 

18.  Please  provide  any  empirical  data 
relevant  to  whether  consumers  perceive 
that  products  made  from  reconditioned 
parts  that  would  otherwise  have  been 
thrown  away  should  qualify  as 
"recycled"  products.  What 
modifications,  if  any,  should  be  made  to 
the  guides  to  address  these  consumer 
perceptions?  How  would  such 
modifications  affect  the  benefits  the 
guides  provide  to  consumers  and  the 
costs  they  impose  on  firms? 

19.  Are  there  other  specific  issues 
concerning  the  guides  that  the 
Commission  should  review?  What 
empirical  data  are  available  to  assist  the 
Conunission  in  its  review  of  these 
issues?  What,  if  any  modifications 
should  be  made  in  light  of  these  issues? 
How  would  such  modifications  affect 
the  benefits  the  guides  provide  to 
consumers  and  die  costs  they  impose  on 
firms? 

List  of  Subjects  iiil6  CFR  Part  260; 

Environmental  marketing  claims: 
Advertising. 

Audiortty:  15  U.S.C  41-58. 

By  direction  of  the  Commission. 
Donald  S.  Qark. 
Secretary 

[PR  Doc  95-18720  Filed  7-28-95;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Sendee 

19  CFR  Part  102 

RIN  151S-AB19;  RIN  1515^634    " 

Rules  for  Detennining  the  Country  of 
Origin  of  a  Good  for  Purposes  of 
Annex  311  of  the  North  Anterican  Free 
Trade  Agreement;  Rules  of  Origin 
Applicable  to  Imported  Merchandise 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Notice  of  proposed  rulemaking; 
correction. 

summary:  This  document  corrects  a 
document,  published  in  the  Federal 
Register  on  July  12, 1995,  which  set 
foii^  addltionail  proposed  amendments 
to  the  interim  Customs  Regulations 
estabUshing  rules  for  determining  the 
country  of  origin  of  a  good  for  purposes 
of  Annex  311  of  the  North  American 
Free  Trade  Agreement.  The  correction 
involves  an  erroneous  citation  to  a 


Customs  ruling  discussed  in  the 
Background  portion  of  the  document. 

EFFECTIVE  DATE:  This  correction  is 
effective  July  31, 1995. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  12, 1995,  Customs  published 
in  the  Federal  Regjister  (60  PR  35878)  a 
notice  of  proposed  rulemaking  setting 
forth  proposed  amendments  to  interim 
regulations  estabUshing  rules  for 
determining  when  the  country  of  origin 
of  a  good  is  one  of  the  parties  to  the 
North  American  Free  IVade  Agreement 


for  purposes  of  Annex  311  of  that 
Agreement.  Those  proposed 
amendments  were  in  addition  to 
proposed  amendments  to  the  same 
interim  regulations  published  on  May  5, 
1995,  in  the  Federal  Register  (60  FR 
22312). 

In  the  Background  discussion  in  the 
July  12, 1995,  document  regarding  the 
Customs  position  on  the  effect  that 
diluting  certain  chemical  substances 
with  inert  ingredients  has  on  origin 
determinations,  the  citation  to  "HRL 
555604"  should  have  read  "HRL 


555064".  This  document  corrects  that 
erroneous  citation. 

Correction  of  Publication 

In  the  document  published  in  the 
Federal  Register  on  July  12, 1995  (60  FR 
35878),  on  page  35880,  in  the  second 
column,  third  line,  the  reference  "HRL 
555604"  is  corrected  to  read  "HRL 
555064". 

Dated:  July  24, 1995. 
Harold  M.  Singer, 

Chief,  Regulations  Branch. 

(FR  Doc.  95-18643  Filed  7-28-95;  8:45  am] 
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Notices 


Faderal  Register 

Vol.  60,  No.  146 
Monday,  July  31,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  ttian  rutes  or 
proposed  rules  that  are  applicabte  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  auttxKity,  filing  of 
petitions  and  applications  arKJ  agency 
statements  of  organization  arxj  furKtkxis  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Western  Washington  Cascades 
Provincial  Interagency  Executive 
Committee  (PtEC)  Advisory  Committee 

AQENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Western  Washington 
Cascades  PIEC  Advisory  Committee  will 
meet  on  August  15. 1995,  at  the 
Muckleshoot  Senior  Center,  39015 
172nd  Avenue  Southeast,  in  Auburn. 
Washington.  The  meeting  will  begin  at 
9:00  a.m.  and  continue  until  4:30  p.m. 
Agenda  items  to  be  covered  include:  (1) 
Review,  discussion  and 
recommendations  on  Mt.  Baker- 
Snoqualmie  National  Forest  watershed 
analysis  priorities,  according  to  criteria 
selected  by  the  Advisory  Committee  at 
its  July  18  meeting;  (2)  reconsideration 
of  a  tabled  motion  recommending  that 
the  Mt.  Baker-Snoqualmie  National 
Forest  undertake  a  cooperative 
watershed  analysis  on  the  Middle  Fork 
Snoqualmie  River  (Washington], 
provided  that  funding  is  received  from 
the  State  of  Washington  Interagency 
Committee  for  Outdoor  Recreation  (lAC) 
and  King  Coimty  (Washington);  (3)  an 
overview  of  the  access  and  travel 
management  planning  process  on  the 
Mt.  Baker-Snoqualmie  National  Forest; 
(4)  other  topics  as  appropriate;  and  (5) 
open  public  forum.  A  field  trip  for 
Advisory  Committee  members  will  take 
place  the  following  day,  August  16, 
1995.  Members  will  tour  portions  of  the 
White  River  Ranger  District, 
commencing  at  the  White  River  Ranger 
District  Office,  857  Roosevelt  Avenue 
East,  in  Enumclaw,  Washington,  at  8:30 
a.m.,  and  ending  at  the  District  Office 
about  5:00  p.m.  Focus  of  the  field  trip 
will  be  road  decommissioning  sites, 
riparian  area  treatments,  and  in-stream 
structures  for  fish  habitat  improvement. 
All  Western  Washington  Cascades 


Province  Advisory  Committee  meetings 
are  open  to  the  pubUc.  Interested 
citizens  are  encouraged  to  attend. 
Citizens  are  also  welcome  to  join  the 
August  16  field  trip;  however,  they  must 
provide  their  own  transportation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Direct  questions  regarding  this  meeting 
to  Chris  Haasen-Murray,  Province 
Liaison,  USDA,  Mt.  Baker-Snoqualmie 
National  Forest,  21905  64th  Avenue 
West,  Mountlake  Terrace,  Washington 
98043, 206-744-3276. 

Dated:  July  25, 1995. 
Daniel  T.  Harkenrider, 

Acting  Forest  Supervisor. 

(PR  Doc.  95-18711  Filed  7-28-95;  8:45  ami 

BILUNG  COOE  3410-11-M 

Forest  Service 

Willamette  Provincial  Interagency 
Executive  Committee  (PIEC),  Advisory 

Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Willamette  PIEC 
Advisory  Committee  will  meet  on 
Thursday,  Augtist  17, 1995.  The  meeting 
will  be  a  field  review  of  management 
practices  and  issues  of  Northwest  forest 
Plan  implementation.  The  field  trip  will 
begin  at  9:00  a.m.  and  conclude  at 
approximately  4:00  p.m.  from  the  Mt. 
Hood  National  Forest,  Estacada  Ranger 
Station.  595  NW  Industrial  Way; 
Estacada,  Oregon.  The  field  trip  is  open 
to  the  public;  however,  noncomittee 
members  must  provide  their  own 
transportation. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  an  itinerary  of  the  field  trip 
including  the  travel  route  and  planned 
stops  and  other  questions  regarding  this 
meeting,  contact  Neal  Forrester, 
Designated  Federal  Official;  Willamette 
National  Forest,  211  East  Seventh 
Avenue;  Eugene,  Oregon;  503—465- 
6924. 

Dated:  July  25, 1995. 
Marsha  Scutvick, 
Deputy  Forest  Supervisor 
[FR  Doc.  95-18745  Filed  7-28-95;  8:45  am) 

BILUNG  CODE  341»-11-M 


Proposal  to  Require  the  Use  of 
Certified  Noxious  Weed-Free  Forage 
on  National  Forest  System  Lands  In 
Idaho 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Regional  Foresters  of  the 
Intennountain,  Northern,  and  pacific 
Northwest  Regions  of  the  Forest  Service 
are  proposing  a  requirement  that  all 
National  Forest  visitors  in  Idaho  and  the 
Selway-Bitterroot  Wilderness  Portion  of 
the  Bitterroot  National  Forest  in 
Montana  use  certified  noxious  weed- 
free  hay,  straw  or  mulch  when  visiting 
National  Forest  System  lands  in  those 
two  states.  This  requirement  will  affect 
visitors  who  routinely  use  hay  or  straw 
on  the  National  Forests  such  as: 
recreationists  using  pack  and  saddle 
stock,  ranchers  with  grazing  permits, 
outfitters,  and  contractors  who  use 
straw  or  other  mulch  for  reseeding 
purposes.  These  individuals  or  groups 
would  be  required  to  purchase  certified 
noxious  weed-free  forage  products  or 
use  other  approved  products  such  as 
processed  pellets  before  entering  and 
while  on  National  Forest  system  Lands 
in  the  aforementioned  States. 
DATES:  The  comment  period  ends 
August  30. 1995. 

ADDRESSES:  Send  written  comments  to 
Regional  Forester,  USDA  Forest  Service, 
Federal  Building,  324  25th  street, 
Ogden,UT  84401. 

FOR  FURTHER  INFORMATION  CONTACT: 

Northern  Region 

James  Olivarez,  Federal  Building,  P.O. 
Box  7669.  Missoula,  MT  59807,  (406) 
329-3621 

Intermountain  Region 

Frank  Gunnell,  Federal  Building,  324 
25th  Street,  Ogden,  UT  84401.  (801) 
625-5829 

Pacific  Northwest  Region 

Susan  Holtzman,  333  S.W.  1st  Ave., 
P.O.  Box  3623,  Portland,  OR  97208, 
(503) 326-3879 

Background 

Noxious  weeds  are  a  serious  problem 
in  the  Western  United  States.  Species 
like  Leafy  Spurge,  Spotted  Knapweed, 
Musk  Thistle,  Purple  Loosestrife  and 
others  are  alien  to  the  United  States  and 
have  no  natural  enemies  to  keep  their 


populations  in  balance.  Consequently, 
these  undesirable  weeds  invade  healthy 
ecosystems,  displace  native  vegetation, 
reduce  species  diversity,  and  destroy 
wildlife  habitat.  Widespread 
infestations  lead  to  soil  erosion  and 
stream  sedimentation.  Furthermore, 
noxious  weed  invasions  weaken 
reforestation  efforts,  reduce  domestic 
and  wild  ungulates  grazing  capacity, 
aggravate  and  occasionally  injure  forest 
visitors,  and  threaten  federally  protected 
plants  and  animals. 

To  curb  the  spread  of  noxious  weeds, 
a  growing  number  of  Western  states 
have  jointly  developed  noxious  weed- 
free  forage  certification  standards  and, 
in  cooperation  with  various  federal, 
state  and  coimty  agencies,  passed  weed- 
control  laws.  Because  hay  and  other 
forage  products  containing  noxious 
weeds  are  part  of  the  infestation 
problem,  states  have  developed  a  hay 
inspection/certification/identification 
process  and  are  encouraging  forage 
producers  to  grow  noxious  weed-free 
products. 

In  cooperation  with  the  states  of  Idaho 
and  Montana,  the  U.S.  Forest  Service  is 
proposing — for  all  National  Forest 
System  lands  within  Idaho  and  the 
Selway-Bitterroot  Wilderness  portion  of 
the  Bitterroot  National  Forest  in 
Montana — a  ban  on  hay,  straw  or  mulch 
that  has  not  been  state  certified.  This 
proposal  includes  a  public  information 
plan  to  insure  that:  (1)  this  ban  (a.k.a. 
closure  order)  is  well  publicized  and 
imderstood;  and  (2)  National  Forest 
visitors  will  know  where  they  can 
purchase  state-certified  hay  or  other 
products. 

The  Forest  Service  invites  written 
comment  and  suggestions  on  this 
proposal.  Written  conunents  must  be 
received  with  30  days  from  the  date  of 
publication  in  the  Federal  Register. 

Dated;  July  25, 1995. 
Dale  N.  Boeworth, 

Regional  Forester,  Intermountain  Region. 
John  M.  Hughes, 

Deputy  Regional  Forester,  Northern  Region. 
John  E.  Lowe, 

Regional  Forester,  Pacific  Northwest  Region. 
(FR  Doc.  95-18710  Filed  7-28-95;  8:45  am) 
BILUMQ  CODE  3410-1 1-« 
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DEPARTMENT  OF  COMMERCE 
Export  Administration 

[Docket  No.  5101-01] 

Lucach  Corporation,  Respondent  and 
Qdamraia  Zandianjazi,  Also  Known  as 
RezaZandlan 

Related  Parties:  Final  Decision  and 
Order 

Respondent  Lucach  Corporation 
("Lucach")  is  charged  with  violating 
§  787.5(a)  and  §  787.6  of  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  Parts  768-799 
(1995))  ("the  Regulations"),  issued 
pursuant  to  the  Export  Administration 
Act  of  1979,  as  amended  (50  U.S.C.A. 
app.  §§2401-2410  (1991,  Supp.  1993, 
and  Public  Law  103-277,  July  5. 1994)) 
("the  Act").  Specifically,  the  Office  of 
Export  Enforcement,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce  (Department)  alleges  that 
Lucach  exported  a  U.S. -origin  computer 
system  (an  IBM  RISC  System  6000 
Model  520H)  from  the  United  SUtes  to 
Iran  without  the  required  validated 
export  license.  In  addition,  Lucach  is 
alleged  to  have  made  a  false  or 
misleading  statement  of  material  fact  in 
connection  with  the  preparation  and  use 
of  a  Shipper's  Export  Declaration. 

On  June  29, 1995,  the  Administrative 
Law  Judge  (ALJ)  issued  his 
recommended  Decision  and  Order,  a 
copy  of  which  is  attached  hereto  and 
made  a  part  hereof.  On  the  basis  of  the 
Department's  default  submission  and  all 
of  the  supporting  evidence  presented, 
the  ALJ  fotmd  that  Lucach  committed 
the  violations  alleged  in  the  Charging 
Letter  issued  against  it  on  December  6, 
1993.  The  ALJ  also  found  that 
Golamreza  Zandianjazi,  also  known  as 
Reza  Zandian,  is  related  to  Lucach  by 
affiliation,  ownership,  control,  or 
position  of  responsibility  in  the  conduct 
of  trade  or  related  services.  Accordingly, 
the  ALJ  ordered,  inter  alia,  that  Lucadi 
and  Zandian  be  denied  all  export 
privileges  for  a  period  often  years. 
Having  examined  the  record,  including 
the  submissions  by  the  Respondent  and 
by  the  Department,  I  hereby  affirm  the 
Decision  and  Order  of  the  ALJ  in  all 
respects. 

This  Order  constitutes  the  final 
Agency  action  in  this  matter. 

Dated:  July  24, 1995. 
William  A.  Reinscii. 

Under  Secretary  for  Export  Administration. 

In  the  matter  of:  Lucach  Corporation, 
17526  Von  Kannen,  Irvine,  California  92714, 
Respondent. 


Recommended  Decision  and  Order 

On  December  6, 1993,  the  Office  of 
Export  Enforcement,  Bureau  of  Export 
Administration.  U.S.  Department  of 
Conmierce  (Department),  issued  a 
Charging  Letter  to  Lucach  Corporation 
(Lucach),  addressed  to  the  attention  of 
Golamreza  Zandianjazi,  also  known  as 
Reza  Zandian,  President,  alleging  that 
Lucach  violated  §  787.5(a)  and  787.6  of 
the  Export  Administration  Regulations 
(currently  codified  at  15  CFR  Parts  76ft- 
799  (1995))  (the  Regulations),  issued 
pursuant  to  the  Export  Administration 
Act  of  1979,  as  amended  (50  U.S.C.A. 
app.  §§2401-2410  (1991.  Supp.  1993. 
and  Public  Law  103-277,  July  5, 1994)) 
(the  Act).  On  February  1, 1994.  the 
Charging  Letter  was  accepted  by  Aiftin 
Daghig  as  agent  for  Reza  Zandian. 

On  March  1, 1994,  Lucach,  through 
counsel,  entered  an  appearance  and 
requested  an  extension  of  time  to 
answer  the  Charging  Letter.  In  that 
submission,  counsel  also  acknowledged 
service  of  the  Charging  Letter  on 
Lucach.  On  April  7, 1994,  an  answer 
and  demand  for  hearing  were  filed  by 
counsel. 

On  April  17, 1995, 1  issued  an  Order 
setting  this  matter  for  hearing  on  May 
23, 1995  and  directing  the  parties  to 
report  to  me  on  the  progress  of 
settlement  discussions.  On  April  21, 
1995  and  on  May  9. 1995.  in  accordance 
with  my  order  of  April  17, 1995,  the 
parties  filed  joint  submissions  on 
settlement  discussions  Also  on  May  9, 
1995,  shortly  after  authorizing  counsel 
for  the  Department  to  execute  the  Joint 
Submission  on  Settlement  Discussions 
on  his  behalf  and  to  file  the  Submission 
with  the  Administrative  Law  Judge, 
counsel  for  Lucach  filed  a  Motion  to 
Withdraw  Representation.  >  On  May  10. 
1995. 1  granted  counsel's  request  to 
withdraw. 

On  May  17, 1995,  following  the 
withdrawal  of  counsel,  the  Department 
filed  a  petition  to  vacate  the  April  17, 
1995  scheduling  Order.  On  May  18, 
1995, 1  issued  an  Order  vacating  the 
scheduling  Order  and  providing  the 
Department  imtil  June  16, 1995  "to 
indicate  whether  [it]  intends  to  proceed 
with  this  case."  On  June  16, 1995,  the 
Department  advised  me  that  it  intended 
to  proceed  vrixh  the  case  and  requested 
that  I  set  a  new  scheduling  order  in  the 
case.  On  June  19. 1995, 1  issued  an 
Order  stating  that  "[t]he  appropriate 
way  to  resolve  the  proceeding  under 
these  circumstances  is  pursuant  to 


'  In  that  Motion,  counsel  represented,  inter  alia. 
that  Zandian  told  counsel  that  he  (Zandian)  "had 
sold  his  stock  in  Respondent  ILucachJ  in  1989  and 
bad  at  no  time  thereafter  been  a  director,  officer  or 
employee  of  Respondent." 
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§  788.8."  In  that  Order.  I  also 
determined  that  "(i]t  appears  that 
respondent  does  not  intend  to  pursue  its 
interest  in  this  proceeding."  In 
accordance  with  my  Order  of  Jime  19, 
1995,  the  Department  submitted  its 
Defoult  Submission  on  June  28, 1995. 

Background 

In  the  December  6. 1993  Charging 
Letter,  the  Department  alleged  that,  on 
or  about  July  5, 1991,  Lucach,  through 
its  Computer  World  USA  Division  (also 
known  as  the  USD  Division),  and  its  . 
then-General  Manger,  Charles  Reger,^ 
exported  a  U.S.-origin  computer  nt>m 
the  United  States  to  Iran  without  the 
validated  export  license  required  by 
S  772.1(b)  of  the  Regulations.  The 
Depd!rtment  alleged  that,  by  exporting  a 
commodity  to  any  person  or  destination 
in  violation  of  or  contrary  to  the  terms 
of  the  Act  or  any  regulation,  order,  or 
license  issued  imder  the  Act,  Lucach 
violated  §  787.6  of  the  Regulations.  The 
Charging  Letter  also  alleged  that,  on  or 
about  July  5, 1991,  Reger,  acting  in  his 
capacity  as  General  Manager  of  Lucach, 
signed  a  Shipper's  Export  Declaration 
(SED)  representing  that  the  commodities 
described  thereon,  including  a  U.S.- 
origin  computer,  qualified  for  export 
from  the  Untied  States  to  Iran  imder 
general  license  G-DEST.  In  fact,  the 
computer  required  a  validated  export 
license  for  export  from  the  United  States 
to  Iran.  The  Department  alleged  that,  by 
making  a  Mae  or  misleading  statement 
of  material  fact  in  connection  with  the 
preparation  and  use  of  an  SED,  an 
export  control  docvunent,  Lucach 
violated  §  787.5(a)  of  the  Regulations. 

Finding 

On  the  basis  of  the  Department's 
submission  and  all  of  the  supporting 
evidence  presented,  I  have  determined 
that  Lucach  committed  the  violations 
alleged  in  the  Charging  Letter  issued 
against  it  on  December  6, 1993. 

For  those  violations,  the  Department 
urges  as  a  sanction  that  Lucach's  export 
privileges  be  denied  for  10  years.  In 
light  of  the  natiue  of  the  violations,  I 
concur  in  the  Department's 
recommendation.  I  also  find,  as 
represented  by  the  Department  in  its 
submission,  that  Golamreza 
Zandianjazi,  also  known  as  Reza 
Zandian,  is  related  to  Lucach  by 
affiliation,  ownership,  control,  or 
position  of  responsibility  in  the  conduct 
of  trade  or  related  services  and  that,  in 
order  to  prevent  evasion,  any  denial  of 


'The  Department  also  initiated  an  administrative 
proceeding  against  Reger.  However,  after  receiving 
information  that  Reger  was  deceased,  the 
Department  withdrew  the  Charging  Letter  issued 
against  him. 


Lucach's  export  privileges  should  also 
be  made  applicable  to  Zandian. 
Accordingly,  it  is  therefore  ordered. 
First,  that  all  outstanding  individual 
validated  licenses  in  which  Lucach 
Corporation  appears  or  participates,  in 
any  manner  or  capacity,  are  hereby 
revoked  and  shall  be  rettuned  forthwith 
to  the  Office  of  Exporter  Services  for 
cancellation.  Fiulher,  all  of  Lucach's 
privileges  of  participating,  in  any 
manner  or  capacity,  in  any  special 
licensing  procedure,  including,  but  not 
hmited  to,  distribution  licenses,  are 
hereby  revoked. 

Second,  that  Lucach  Corporation, 
17526  Von  Karmen,  Irvine,  California 
92714,  and  all  of  its  successors,  assigns, 
officers,  representatives,  agents,  and 
employees,  shall,  for  a  period  of  10 
years  from  the  date  of  final  agency 
action,  be  denied  all  privileges  of 
participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  and 
subject  to  the  Regulations. 

A.  Without  limiting  the  generality  of 
the  foregoing,  participation,  either  in  the 
United  States  or  abroad,  shall  include 
participation,  directly,  or  indirectly,  in 
any  manner  or  capacity:  (i)  As  a  party 
or  as  a  representative  of  a  party  to  any 
export  license  application  submitted  to 
the  Department:  (ii)  in  preparing  or 
filing  with  the  Department  any  export 
license  application  or  request  for 
reexport  authorization,  or  any  dociunent 
to  be  submitted  therewith:  (iii)  in 
obtaining  bom  the  Department  or  using 
any  vahdated  or  general  export  license, 
reexport  authorization,  or  other  export 
control  dociunent;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing 
of,  in  whole  or  in  part,  any  commodities 
or  technical  data  exported  or  to  be 
exported  bom  the  United  States  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  sudi  commodities  or 
technical  data. 

B.  After  notice  and  opportunity  for 
comment  as  provided  in  §  788.3(c)  of 
the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  the  respondent  by  affiliation, 
ownership,  control,  or  position  of 
responsibility  in  the  conduct  of  trade  or 
related  services  may  also  be  subject  to 
the  provisions  of  this  Order.  Based  on 
the  showing  made  by  the  Department,  I 
have  determined  that  the  following 
individual  is  related  to  Lucach  by 
affihation,  ownership,  control,  or 
position  of  responsibility  in  the  conduct 


of  trade  or  related  services  and, 
accordingly,  is  hereby  made  sid>)ect  to 
this  order: 

Golamreza  Zandianjazi,  also  known  as 
Reza  Zandian  with  addresses  at  17526 
Von  Karmen,  Irvine,  California  92714 

c/o  Computer  World  Europe,  Rue  Jean- 
Grandel,  HP  12-95102  Argenteuil, 
France  and 

c/o  Computer  World  Middle  East,  SO 
Molla  Sadra  Avenue,  14357  Tehran, 
Iran. 

C.  As  provided  by  §  787.12(a)  of  the 
Regulations,  without  prior  disclosiue  of 
the  facts  to  and  specific  authorization  of 
the  Office  of  Exporter  Services,  in 
consultation  with  the  Office  of  Export 
Enforcement,  no  person  may  directly  or 
indirectly,  in  any  manner  or  capacity:  (i) 
Apply  for,  obtain,  or  use  any  Ucense, 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control 
dociunent  relating  to  an  export  or 
reexport  of  commodities  or  technical 
data  by,  to,  or  for  another  person  then 
subject  to  an  order  revoking  or  denying 
his  export  privileges  or  then  excluded 
frt>m  practice  before  the  Biueau  of 
Export  Administration;  or  (ii)  order, 
buy,  receive,  use,  sell,  deliver,  store, 
dispose  of,  forward,  transport,  finance, 
or  otherwise  service  or  participate:  (a)  in 
any  transaction  which  may  involve  any 
commodity  or  technical  data  exported 
or  to  be  exported  from  the  United  States; 
(b)  in  any  reexport  thereof;  or  (c)  in  any 
other  transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in,  directly  or  indirectly,  any  of  these 
transactions. 

Third,  that  a  copy  of  this  Order  shall 
be  served  on  Lucach,  Zandian,  and  the 
Department. 

Fourth,  that  this  Order,  as  affirmed  or 
modified,  shall  become  effective  upon 
entry  of  the  final  action  by  the  Under 
Secretary  for  Export  Administration,  in 
accordance  with  the  Act  (50  U.S.C.A. 
app.  §  2412(c)(1))  and  the  Regulations 
(15  CFR  788.23). 

To  be  considered  in  the  30  day 
statutory  review  process  which  is 
mandated  by  Section  13(c)  of  the  Act, 
submissions  must  be  received  in  the 
Office  of  the  Under  Secretary  for  Export 
Administration,  U.S.  Department  of 
Commerce,  14th  &  Constitution  Ave.. 
N.W.,  Room  3898B,  Washington,  D.C, 
20230,  within  12  days.  Replies  to  the 
other  party's  submission  are  to  be  made 
within  the  following  8  days.  15  CFR 
788.23(b).  50  FR  53134  (1985).  Pursuant 
to  Section  13(c)(3)  of  the  Act,  the  order 
of  the  final  order  of  the  Under  Secretary 
may  be  appealed  to  the  U.S.  Court  of 


Appeals  for  the  District  of  Columbia 
within  15  days  of  its  issuance. 

Dated:  June  29. 1995. 
Edward  J.  Kuhlmann, 

Administrative  Law  Judge. 

[FR  Doc.  95-18696  Filed  7-28-95;  8:45  ami 

BIUMO  COOE  36ie-OT-M 

International  Trade  Administration 
[A-«8O-00e] 

Color  Television  Receivers  From  the 
Republic  of  Korea;  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

summary:  On  December  23, 1994,  the 
Department  of  Commerce  (the 
Department)  published  a  notice  of 
preliminary  results  of  administrative 
review  of  the  antidumping  duty  order 
on  color  television  receivers  (CTVs) 
bom  the  Republic  of  Korea.  The  review 
covers  four  manufacturers/exporters  of 
the  subject  merchandise  and  the  period 
April  1,  1993,  through  March  31, 1994. 
Based  on  petitioners'  withdrawal  of 
requests  for  review,  the  Department 
previously  terminated  the  review  of 
three  additional  manufacturers/ 
exporters. 

We  have  determined  that  one  of  the 
four  manufacturers/exporters  being 
reviewed  made  no  shipments  of  subject 
merchandise  to  the  United  States  during 
the  period  of  review.  The  remaining 
three  manufacturers/exporters  failed  to 
respond  to  our  request  for  informaiion. 

Although  we  gave  interested  parties 
an  opportimity  to  comment  on  the 
preliminary  results,  no  comments  were 
submitted.  However,  these  final  results 
reflect  a  change  in  the  margin  we 
assigned  Samsung  m  the  preliminary 
results  of  review.  Because  Samsung  had 
no  shipments  of  subject  merchandise 
during  the  period  of  review,  we 
preliminarily  assigned  Samsung  the 
margin  (0.37  percent)  calculated  for  the 
most  recent  period  (1990-91)  in  which 
it  had  shipments  of  subject  merchandise 
to  the  United  States.  However,  piu-suanl 
to  a  remand  ordered  by  the  Coiul  of 
International  Trade  (CITj  (see  United 
Electronic  Workers  of  America,  et  al.  v. 
United  States,  Consolidated  Court  No. 
93-11-00719,  July  5. 1994),  we  have 
determined  that  Samsimg's  margin  for 
the  last  administrative  review  (1990-91) 
in  which  it  had  shipments  of  subject 
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merchandise  to  the  United  States  was 
0.47  percent.  See.  Color  Television 
Receivers  from  the  Republic  of  Korea; 
Amended  Final  Results  of  Antidumping 
Duty  Administrative  Review,  60  FR 
35895  (July  12. 1995).  While  these  final 
results  reflect  the  change  in  Samsung's 
margin  from  0.37  to  0.47  percent, 
Samsung's  current  cash  deposit  rate 
remains  unchanged  at  zero  percent, 
reflecting  the  fact  that  Samsung's 
margin  remains  de  minimis. 
EFFECTIVE  DATE:  July  31, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Hanley  or  Zev  Primor,  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  £)epartment  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-5253. 

SUPPLEMENTARY  INFORMATION: 

Baclcground 

On  April  7, 1994,  the  Department 
published  (59  FR  16615)  a  notice  of 
"Opportimity  to  Request  an 
Administrative  Review"  of  the 
antidumping  duty  order  on  CTVs  from 
the  Republic  of  Korea  (49  FR  18336. 
April  30, 1984)  for  the  period  April  1, 
1993,  through  March  31, 1994  (eleventh 
review).  We  received  a  timely  request 
for  review  from  the  United  Electronic 
Workers  of  America,  Independent 
(formerly  the  Independent  Radionic 
Workers  of  America),  the  International 
Brotherhood  of  Electrical  Workers,  the 
International  Union  of  Electronic, 
Electrical,  Salaried,  Machine  and 
Furniture  Workers,  AFL-QO,  and  the 
Industrial  Union  Department,  AFL-CIO, 
petitioners  in  this  proceeding.  On  May 
12,  1994,  the  Department  published  a 
notice  of  initiation  (59  FR  24683) 
covering  the  following  seven 
manufacturers/exporters:  Samsung 
Electronics  Co.,  Ltd.,  Samsung 
Electronics  America.  Inc.,  and  Samsung 
International,  Inc.  (Samsung);  Cosmos 
Electronics  Manufacturing,  Ltd. 
(Cosmos);  Quantronics  Manufacturing, 
Ltd.  (Quantronics);  Tongkook  General 
Electronics,  Inc.  (Tongkook);  Daewoo 
Electronics  Co.,  Ltd.,  and  Daewoo 
Electronics  Corp.  of  America,  Inc 
(Daewoo);  Goldstar  Electronics 
International,  Inc.,  Goldstar  Co.,  Ltd., 
and  Goldstar  of  America,  Inc.  (Goldstaj); 
and  Samwon  Electronics,  Ltd 
(Samwon).  On  May  23, 1994,  petitioners 
submitted  a  timely  withdrawal  of  their 
request  for  review  of  Goldstar.  Pursuant 
to  19  CFR  353.22(a)(5)  the  Department 
terminated  the  review  of  Goldstar  on 
June  29. 1994  (59  FR  33486).  On  June 
29,  and  August  22,  1994,  petitioners 
submitted  additional  requests  to 


terminate  the  reviews  of  Daewoo  and 
Samwon,  respectively.  Pursuant  to  19 
CFR  353.22(a)(5),  the  Department 
terminated  the  reviews  of  Daewoo  and 
Samwon  on  December  23.  1994  (59  FR 
66292).  The  Department  has  now 
completed  this  administrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  this  review 
include  CTVs,  complete  and 
incomplete,  from  the  Republic  of  Korea. 
This  merchandise  is  currently  classified 
under  item  numbers  8528.10.80, 
8529.90.15,  8529.90.20,  and  8540.11.00 
of  the  Harmonized  Tariff  Schedule 
(HTS).  Since  the  order  covers  all  CTVs 
regardless  of  HTS  classification,  the 
HTS  subheading  is  provided  for 
convenience  and  for  the  U.S.  Customs 
Service  purposes.  Our  written 
description  of  the  scope  of  the  order 
remains  dispositive.  The  period  of 
review  is  April  1, 1993  through  March 
31, 1994. 

Final  Results  of  Review 

Samsung  reported,  and  the 
Department  verified  through  the  U.S. 
Customs  Service,  that  Samsung  made  no 
shipments  of  subject  merchandise  to  the 
United  States  during  the  period  of 
review.  Therefore,  Samsung's  current 
cash  deposit  rate  will  remain 
unchanged.  This  rate  is  zero  percent 
because  the  margin  assigned  to  Samsung 
in  the  most  recent  administrative  review 
in  which  it  had  shipments  of  subject 
merchandise  (0.47  percent)  was  a  de 
minimis  rate. 

Since  Cosmos,  Quantronics.  and 
Tongkook  failed  to  respond  to  our 
questionnaire,  we  have  determined  that, 
in  accordance  with  section  776(c)  of  the 
Tariff  Act,  the  use  of  best  information 
available  (BIA)  is  appropriate.  Our 
regulations  provide  that  we  may 
consider  whether  a  party  refuses  to 
provide  information  in  determining 
what  is  the  best  information  available 
(19  CFR  353.37(b)J.  Department  practice 
dictates  that  when  a  company  fails  to 
provide  the  information  requested  in  a 
timely  manner,  the  Department 
considers  the  company  uncooperative 
and  generally  assigns  that  company  the 
higher  of  (a)  the  highest  rate  assigned  to 
any  company  in  any  previous  review  or 
the  less-than-fair-value  (LTFV) 
investigation,  or  (b)  the  highest  rate  for 
a  responding  company  with  shipments 
during  the  period  of  review.  See  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  Antifriction 
Bearings  (Other  Than  Tapered  RoHer 
Bearings)  and  Parts  Thereof  From  the 
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Federal  Republic  of  Germany,  et  al.,  56 
FR  31692  (July  11, 1994).  See  also 
Allied-Signal  Aerospace  Co.  v.  United 
States,  996  F.2d  1195, 1191-92  (Fed. 
Cir.  1993),  Krupp  Stahl  AG  et  al  v. 
United  States,  822  F.  Supp.  789  (CIT 
May  26. 1993).  Therefore,  we  have  used 
the  highest  rate  from  the  LTFV 
investigation,  which  was  16.57  percent, 
in  determining  the  margins  for  these 
three  companies  for  this  review. 
Therefore,  consistent  with  the 
preliminary  results,  the  final  results  for 
the  period  April  1, 1993,  through  March 
31, 1994,  are  as  follows: 


Manufacturer/exporter 


Samsung 

Cosmos 

Quantronics 
Tongkook  .... 


Percent 
margin 


^0.47 
16,57 
16J7 
16.57 


^  No  shipments  or  saies  subject  to  ttiis  re- 
view. Rate  from  last  segment  of  ttie  proceed- 
ing in  which  the  firm  had  shipments/saies. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  U.S.  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  aU 
shipments  of  CTVs  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  these  final  results  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rates  for  the  reviewed 
companies  will  be  those  rates 
established  above;  (2)  For  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
If  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  LTFV  investigation,  but  the 
manufactiirer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  If  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review 
conducted  by  the  Department,  the  cash 
deposit  rates  will  be  the  "all  others"  rate 
of  13.90  percent  established  in  the  LTFV 
investigation  (49  FR  18336).  These 
deposit  requirements  will  remain  in 
effect  imtil  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidiunping  duties  prior  to  liquidation 


of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  sanctionable 
violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  July  20, 1995. 

Paul  L.  Jofie, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  9S-18741  Filed  7-28-95;  8:45  am] 
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Intematlonai  Trade  Adminlatrative 

[A-683-009] 

Color  Television  Receivers,  Except  for 
Video  Monitors,  From  Taiwan; 
Termination  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration,    . 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  In  response  to  a  request  from 
Proton  Electronic  Industrial  Co. 
(Proton),  the  Department  of  Commerce 
(the  Department)  initiated  a  review  for 
that  respondent  on  May  15, 1995,  for  the 
period  April  1, 1994  through  March  31, 
1995.  On  July  13, 1995,  Proton  filed  a 
timely  withjb'awal  of  its  request  for  this 
review.  Because  there  were  no  requests 
for  review  from  other  interested  parties 
we  are  terminating  this  review. 

EFFECTIVE  DATE:  July  31, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Kugelman  or  Michael  J.  Heaney,  Office 
of  Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  D.C.  20230, 
telephone:  (202)  482-0649  or  482-4475. 
respectively. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  April  30, 1984,  the  Department 
published  in  the  Federal  Roister  (49 
FR  18336)  the  antidumping  duty  order 
on  color  television  receivers,  except  for 
video  monitors,  from  Taiwan.  On  April 
4, 1995,  the  Department  published  in 
the  Federal  Register  (60  FR  17052)  the 
opportunity  to  request  an  administrative 
review.  On  May  1, 1995,  Proton 
requested  a  review  for  the  period  April 
1, 1994  through  March  31, 1995.  On 
May  15. 1995,  in  accordance  with  19 
CFR  353.22(c).  we  initiated  an 
administrative  review  for  the  period 
April  1, 1994  through  March  31,  1995 
(60  FR  25885). 

We  had  initiated  a  review  for  Proton 
covering  sales  of  color  television 
receivers,  except  for  video  monitors,  for 
the  period  April  1, 1994  through  March 
31, 1995.  We  received  a  timely  request 
for  withdrawal  of  this  request  bom 
Proton.  Because  there  were  no  requests 
for  review  from  other  interested  parties, 
we  are  terminating  this  review  in 
accordance  with  19  CFR  353.22(a)(3). 

This  termination  notice  is  in 
accordance  with  19  CFR  353.22(a)(3). 

Dated:  July  25, 1995. 
JoMph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  95-18742  Filed  7-2fr-95;  8:45  am) 
HLUNQ  COM  361»-OS-M 


International  Trade  Administration 

Determination  Not  to  Revoke 
Antidumping  Duty  Orders  and 
Findings  Nor  to  Terminate  Suspended 
Investigations 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Determination  Not  to  Revoke 

Antidimiping  Duty  Orders  and  Findings 

Nor  to  Terminate  Suspended 

Investigations. 

SUMMARY:  The  Departinent  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidumping  duty  orders  and  findings 
nor  to  terminate  the  suspended 
investigations  listed  below. 
EFFECTIVE  DATE:  July  31,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Panfeld  or  the  analyst  listed 
under  Antidumping  Proceeding  at: 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  &  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230, 
telephone  (202)  482-4737. 


SUPPLEMENTARY  INFORMATION:  The 
Department  of  Commerce  (the 
Department)  may  revoke  an 
antidiunping  duty  order  or  finding  or 
terminate  a  suspended  investigation, 
pursuant  to  19  CFR  §  353.25(d)(4)(iii),  if 
no  interested  party  has  requested  an 
administrative  review  for  four 
consecutive  aimual  anniversary  months 
and  no  domestic  interested  party  objects 
to  the  revocation  or  requests  an 
administrative  review. 

We  had  not  received  a  request  to 
conduct  an  administrative  review  for 
the  most  recent  four  consecutive  annual 
anniversary  months.  Therefore, 
pursuant  to  §  353.25(d)(4)(i)  of  the 
Department's  regulations,  on  Jime  1 , 
1995,  we  published  in  the  Federal 
Register  a  notice  of  intent  to  revoke 
these  antidumping  duty  orders  and 
findings  and  to  terminate  the  suspended 
investigations  and  served  written  notice 
of  the  intent  to  each  domestic  interested 
party  on  the  Department's  service  list  in 
each  case.  Within  the  specified  time 
frame,  we  received  objections  from 
domestic  interested  parties  to  oiu*  intent 
to  revoke  these  antidumping  duty  orders 
and  findings  and  to  terminate  the 
suspended  investigations.  Therefore, 
because  domestic  interested  parties 
objected  to  oiu  intent  to  revoke  or 
terminate,  we  no  longer  intend  to  revoke 
these  antidiunping  duty  orders  and 
findings  or  to  terminate  the  suspended 
investigations. 

Antidumping  Proceeding 

A-423-077 

Belgiimi 

Sugar 

Objection  Date:  June  21, 1995,  June  30, 

1995 
Objector:  Florida  Sugar  Marketing  and 

Terminal  Association,  Inc.  American 

Sugar  Cane  league  et.  al. 
Contact:  Joe  Fargo  at  (202)  482-5345 
A-427-078 
France 
Sugar 
Objection  Date:  June  21, 1995.  June  30, 

1905 
Objector:  Florida  Sugar  Marketing  and 

Terminal  Association,  Inc.  American 

Sugar  Cane  League  et.  al. 
Contact:  Joe  Fargo  at  (202)  482-5345 

A-428-802 

Germany 

Industrial  Belts,  except  Synchronous 

and  V  belts 
Objection  Date:  June  30, 1995 
Objector:  Gates  Rubber  Company 
Contact:  Zev  Primor  at  (202)  482-4114 
A-428-061 
Germany 

Precipitated  Barium  Carbonate 
Objection  Date:  June  20, 1995 


Objector:  Chemical  Products 

Corporation 
Contact:  Kim  Moore  at  (202)  482-0090 
A-42&-082 
Germany 
Sugar 
Objection  Date:  June  21, 1995,  June  30, 

1995 
Objector:  Florida  Sugar  Marketing  and 

Terminal  Association,  Inc.  American 

Sugar  Cane  League  et.  al. 
Contact:  Joe  Fargo  at  (202)  482-5345 
A-588-706 
Japan 

Nitrile  Rubber 

Objection  Date:  June  28, 1995 
Objector  Zeon  Chemicals  Inc. 
Contact:  Sheila  Forbes  at  (202)  482- 

0065 
A-401-040 
Sweden 

Stainless  Steel  Plate 
Objection  Date:  Jime  23, 1995 
Objector:  Allegheny  Ludlum  Steel 

Corporation 
Contact:  Michael  Heaney  at  (202)  482- 

4475 

A-583-080 
Taiwan 

Carbon  Steel  Plate 
Objection  Date:  June  28, 1995 
Objector:  Bethlehem  Steel  Corporation 
Contact:  Michael  Heaney  at  (202)  482- 
4475 

A-583-505 

Taiwan 

Oil  Country  Tubular  Goods 

Objection  Date:  June  27, 1995,  June  30, 

1995 
Objector:  North  Star  Steel  Company, 

Maverick  Tube  Corporation 
Contact:  Michael  Heaney  at  (202)  482- 

4475 

Dated:  July  25, 1995. 
loseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  95-18739  Filed  7-28-95;  8:45  am] 
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Intent  to  Revolie  Antidumping  Duty 
Orders  and  Rndings  and  to  Terminate 
Suspended  Investigations 

AGENCY:  Import  Administra'tion, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Intent  to  Revoke 
Antidumping  Duty  Orders  and  Findings 
and  to  Terminate  Suspended 
Investigations. 

summary:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  intent  to  revoke  the  antidumping 
duty  orders  and  findings  and  to 
terminate  the  suspended  investigations 
listed  below.  Domestic  interested  parties 


who  object  to  these  revocations  and 
terminations  must  submit  their 
comments  in  writing  no  later  than  the 
last  day  of  September  1995. 
EFFECTIVE  DATE:  July  31, 1995. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Michael  Panfeld  or  the  analyst  listed 
under  Antidumping  Proceeding  at: 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  &  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230, 
telephone  (202)  482-4737. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  or 
terminate  a  suspended  investigation  if 
the  Secretary  of  Commerce  concludes 
that  it  is  no  longer  of  interest  to 
interested  parties.  Accordingly,  as 
required  by  §  353.25(d)(4)  of  the 
Department's  regulations,  we  are 
notifying  the  public  of  our  intent  to 
revoke  the  following  antidimiping  duty 
orders  and  findings  and  to  terminate  the 
suspended  investigations  for  which  the 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  for 
the  most  recent  four  consecutive  annual 
anniversary  months: 

Antidumping  Proceeding 

Japan 

Amorphous  Silica  Filament  Fabric 
A-588-607 
52  FR  35750 
September  23, 1987 
Contact:  Leon  McNeill  at  (202)  482- 
4236 

The  People's  Republic  of  China 

Cotton  Printcloth 

A-57O-101 

48  FR  41614 

September  16, 1983 

Contact:  Zev  Primor  at  (202)  482-4114 

If  no  interested  party  requests  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review,  and  no  domestic  interested 
party  objects  to  the  Department's  intent 
to  revoke  or  terminate  pursuant  to  this 
notice,  we  shall  conclude  that  the 
antidumping  duty  orders,  findings,  and 
suspended  investigations  are  no  longer 
of  interest  to  interested  parties  and  shall 
proceed  with  the  revocation  or 
termination. 

Opportimity  to  Object 

Domestic  interested  parties,  as 
defined  in  §  353.2(k)(3),  (4).  (5),  and  (6) 
of  the  Department's  regulations,  may 
object  to  the  Department's  intent  to 
revoke  these  antidumping  duty  orders 
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and  findings  or  to  terminate  the 
suspended  investigations  by  the  last  day 
of  September  1995.  Any  submission  to 
the  Etepartment  must  contain  the  name 
and  case  number  of  the  proceeding  and 
a  statement  that  explains  how  the 
objecting  party  qualifies  as  a  domestic 
interested  party  imder  §  353.2(k)(3).  (4). 
(5),  and  (6)  of  the  Department's 
regulations. 

Seven  copies  of  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
Room  B-099,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 
You  must  also  include  the  pertinent 
certification(s)  in  accordance  with 
§  353.31(g)  and  §  353.31(i)  of  the 
Department's  regulations.  In  addition, 
the  Department  requests  that  a  copy  of 
the  objection  be  sent  to  Michael  F. 
Panfeld  in  Room  4203.  This  notice  is  in 
accordance  with  19  CFR  353.25(d)(4)(i). 

Dated:  July  31,1995. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
IFR  Doc.  95-18740  Filed  7-2»-95;  8:45  ami 
■itUNQ  CODE  3610-OS-P 


Evaluation  of  State  Coastal 
Management  Programs  and  National 
Estuarine  Research  Reserves 

AGENCY:  Office  of  Ocean  and  Coastal 

Resource  Management,  National  Ocean 

Service,  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

DOC. 

ACTION:  Notice  of  availability  of 

evaluation  findings. 

SUIMMARY:  Notice  is  hereby  given  of  the 
availability  of  the  final  evaluation 
findings  for  the  Apalachicola  (Florida) 
National  Estuarine  Research  Reserve 
(NERR),  and  the  states  of  Delaware,  New 
Jersey,  Pennsylvania,  and  Washington 
Coastal  Management  Programs.  Sections 
312  and  315  of  the  Coastal  Zone 
Management  Act  of  1972  (CZMA),  as 
amended,  require  a  continuing  review  of 
the  performance  of  coastal  states  with 
respect  to  approved  coastal  management 
programs  and  the  operation  and 
management  of  NERRs. 

The  states  of  Delaware,  New  Jersey, 
Pennsylvania  and  Washington  were 
found  to  be  implementing  and  enforcing 
their  Federally  approved  coastal 
management  programs,  addressing  the 
national  coastal  management  objectives 
identified  in  CZMA  Section  303(2)  (A)- 
(K),  and  adhering  to  the  programmatic 
terms  of  their  financial  assistance 
awards.  Apalachicola  NERR  was  found 
to  be  satisfactorily  adhering  to 


programmatic  requirements  of  the  NERR 
system. 

Copies  of  these  final  evaluation 
findings  may  be  obtained  upon  request 
from:  Vickie  Allin,  Chief,  Poficy 
Coordination  Division,  Office  of  Ocean 
and  Coastal  Resource  Management, 
NOS/NOAA,  1305  East- West  Highway, 
11th  Floor,  Silver  Spring,  Maryland 
20910  (301)  713-3087  xl26. 

(Federal  Domestic  Assistance  Catalog  11.419  ' 
Coastal  Zone  Management  Program 
Administration) 

Dated:  July  17, 1995. 
Dr.  David  L.  Evans, 

Acting  Deputy  Assistant  Administrator  for 
Ocean  Services  and  Coastal  Zone 
Management.  * 

(FR  Doc.  95-18678  Filed  7-28-95;  8:45  ami 

BILLINO  CODE  SSIO-OS-M 


National  Ocaanic  and  Atmospheric 
Administration 

Coastal  Nonpoint  Pollution  Control 
Program:  Public  Hearing  on  Draft 
Programmatic  Environmental  Impact 
Statement 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration,  U.S. 
Department  of  Commerce. 
ACTION:  Notice  of  Public  Hearing  and 
Availability  of  Draft  Programmatic 
Environmental  Impact  Statement. 

summary:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA),  42 
U.S.C.  4321  et  seq.,  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  has  prepared 
and  circulated  a  draft  programmatic 
environmental  impact  statement  (PEIS). 
The  draft  PEIS  was  prepared  to  assess 
the  environmental  impacts  associated 
with  the  approval  of  state  and  territory 
coastal  nonpoint  pollution  control 
programs.  This  draft  PEIS  will  form  the 
basis  for  the  subsequent  NEPA 
documents  (environmental  impact 
statements  or  assessments)  NOAA  will 
prepare  on  each  of  the  29  state  and 
territory  coastal  nonpoint  programs 
expected  to  be  submitted  to  NOAA  and 
the  Environmental  Protection  Agency 
(EPA)  for  approval. 

The  requirements  of  40  C.F.R.  parts 
1500-1508  [Council  on  Environmental 
Quality  (CEQ)  regulations  to  implement- 
the  National  Environmental  Policy  Act] 
apply  to  the  preparation  of  the  draft 
PEIS.  Specifically,  40  C.F.R.  section 
1506.6  requires  agencies  to  provide 
public  notice  of  NEPA-related  hearings 
and  the  availability  of  environmental 
documents.  This  notice  is  part  of 
NOAA's  action  to  comply  with  the 
public  hearing  requirement. 


The  PEIS  was  filed  with  EPA  on  July 
7, 1995  and  a  notice  of  its  availability 
was  published  at  60  FR  36279  on  July 
14, 1995.  NOAA  will  hold  a  pubUc 
hearing  on  this  draft  PEIS  at  NOAA 
Buildings  SSMC  3, 1315  East- West 
Highway,  Silver  Spring.  MD,  Room 
4527,  on  August  11, 1995,  at  9:00  a.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcella  Jansen,  Coastal  Programs 
Division  (NORM/3),  Office  of  Ocean  and 
Coastal  Resource  Management,  NOS, 
NOAA,  1305  East-West  Highway,  Silver 
Spring,  Maryland.  20910.  tel.  (301)  713- 
3098, xl43. 

(Federal  Domestic  Assistance  Catalog  11,419 
Coastal  Zone  Management  Program 
Administration) 

Dated:  July  25. 1995. 
W.  SUnley  WUmd. 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 
[FR  Doc.  95-18684  Filed  7-28-95;  8:45  am] 
BILLMQ  COOE  W10-12-M 

P.D.072095A] 

Marine  Mammals  and  Endangered 
Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  scientific  research 

permit  no.  961  (P771  #72). 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Howard  Braham,  National  Marine 
Mammal  Laboratory,  Alaska  Fisheries 
Science  Center,  National  Marine 
Fisheries  Service,  7600  Sand  Pt.  Way 
NE,  Bin  C15700,  Seattle,  WA  98115- 
0070,  has  been  issued  a  permit  to  biopsy 
sample  120  beluga  whales 
(Delphinapterus  leucas]  for  purposes  of 
■  scientific  research. 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment, 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East- West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289);  and 

Alaska  Region,  NMFS,  P.O.  Box 
21668,  Juneau,  AK  99802-1668  (907/ 
586-7221). 

SUPPLEMENTARY  INFORMATION:  On  May  2, 
1995,  notice  was  published  in  the 
Federal  Register  (60  FR  21503)  that  a 
request  for  a  scientific  research  permit 
to  biopsy  sample  beluga  whales  had 
been  submitted  by  the  above-named 
individual.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.),  and 


the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216). 

Dated:  July  24, 1995. 
Ann  D.  Teriwsh, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Mbrine  Fisheries  Service. 
(FR  Doc.  95-18637  Filed  7-28-95;  8:45  am] 
BIUMQ  COOC  MIO-a-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Increase  of  Guaranteed  Access  Levels 
for  Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Jamaica 

July  25. 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
guaranteed  access  levels. 

EFFECTIVE  DATE:  August  1, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  United  States  Govenunent  has 
agreed  to  increase  the  1995  Guaranteed 
Access  Levels  (GALs)  for  Categories 
338/339/638/639  and  352/652. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994).  Also 
see  59  FR  62717,  pubhshed  on 


JMI 


December  6, 1994;  and  60  FR  17326, 
published  on  April  5, 1995. 
RitaD.Hajrn, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committae  for  the  hepleiiiwitation  of  Textik 
Agraanimts 

July  25, 1995. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  29, 1994,  as 
amended  on  March  30, 1995,  by  the 
Chairman,  Conunittee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Jamaica  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1995  and  extends  through 
December  31, 1995. 

Effective  on  August  1, 1995,  you  are 
directed  to  increase  the  current  Guaranteed 
Access  Levels  (GAL)  for  the  following 
categories: 


Calegofy 

Guaranteed  access 

level 

338/339/638/639  

352/652  

3,500.000  dozen. 
12,500,000  dozen. 

Thi  Committee  for  the  ImplementatioD  of 
Textile  Agreements  has  determined  that 
these  actions  foil  within  the  foreign  aSairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  95-18689  Filed  7-28-95;  8:45  am] 
BIUJNQ  COOE  M1»-DR-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exchange 
Proposed  Contracts 

AGENCY:  Commodity  Futxuw  Trading 

Conunission. 

ACTION:  Notice  of  availabiUty  of  the 

terms  and  conditions  of  proposed 

commodity  futiires  and  fiitiues  option 

contracts. 

SUMMARY:  The  Chicago  Mercantile 
Exchange  (CME  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  S&P/BARRA  Growth  hidex 
and  S&P/BARRA  Value  Index  Futures 
and  Option  Contracts.  The  Actmg 
Director  of  the  Division  of  Economic 
Analysis  (Division)  of  the  Commission, 
acting  pursuant  to  the  authority 


delegated  by  Commission  Regulation 
140.96,  has  determined  that  pubhcation 
of  the  proposals  for  comment  is  in  the 
public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATES:  Comments  must  be  received  on 
or  before  August  30, 1995. 

ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futvires  Trading  Commission,  2033  K 
Street  NW,  Washington,  DC  20581. 
Reference  should  be  made  to  the  CME 
S&P/BARRA  Growth  Index  and  S&P/ 
BARRA  Value  Index  Futures  and  Option 
Contracts. 

FOR  FURTHER  MFORMATION  CONTACT: 
Please  contact  Stephen  Sherrod  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW, 
Washington,  DC  20581,  telephone  202- 
254-7303. 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  terms  and  conditions  of  the 
proposed  contracts  will  be  available  for 
inspection  at  the  Office  of  the 
Secretariat,  Commodity  Futures  Trading 
Commission,  2033  K  street,  N.W., 
Washington,  D.C.  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  254-6314. 

Other  materials  submitted  by  the 
Exchange  in  support  of  the  applications 
for  contract  market  designation  may  be 
available  upon  request  piusuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552  (1987))  and  the  Commission's 
regulations  thereunder  (17  C.F.R.  Part 
145  (1987)),  except  to  the  extent  they  are 
entitled  to  confidential  treatment  as  set 
forth  in  17  C.F.R.  145.5  and  145.9. 
Requests  for  copies  of  such  materials 
should  be  made  to  the  FOI,  Privacy  and 
Sunshine  Act  Compliance  Staff  of  the 
Office  of  the  Secretariat  at  the 
Commission's  headquarters  in 
accordance  with  17  C.F.R.  145.7  and 
145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
contracts,  or  with  respect  to  other 
materials  submitted  by  the  Exchange  in 
support  of  the  applications,  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW, 
Washington,  DC  20581  by  the  specified 
date. 


■s 
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iBSued  in  Washington,  DC,  on  July  25. 
1995. 

BUkelnel, 
Acting  Director. 

(FR  Doc.  95-18640  Filed  7-28-95;  8:45  am) 
MUMQ  CODE  taSI-OI-P 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army,  Corps  of 
EngiiM 


Inland  WatBnvays  Users  Board 

AGENCY:  U.S.  Aimy  Corps  of  Engineers, 

DOD. 

ACnOM:  Notice  of  request  for 

nominations. 

summary:  Section  302  of  Public  Law 
(PL)  99-662  established' the  Inland 
Waterways  Users  Board.  The  Board  is  an 
independent  Federal  advisory 
committee.  Its  11  members  are 
appointed  by  the  Secretary  of  the  Army. 
This  notice  is  to  solicit  nominations  for 
eight  (8)  appointments  or 
reappointments  to  two-year  terms  that 
will  begin  January  1, 1996. 
EFFECTIVE  DATE:  July  31, 1995. 
ADDRESSES:  OfGce  of  the  Assistant 
Secretary  of  the  Army  (Civil  Works), 
Department  of  the  Anny,  Washington, 
DC  20310-0103.  Attention:  Inland 
Waterways  Users  Board  Nominations 
Committee. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  John  H.  Zirschky,  Acting  Assistant 
Secretary  of  the  Army  (Qvil  Works) 
(703) 697-4671. 

SUPPLEMENTARY  INFORMATION:  The 
selection,  service,  and  appointment  of 
Board  members  are  covered  by 
provisions  of  Section  302  of  PL  99-662. 
The  substance  of  those  provisions  is  as 
follows: 

Selection 

Members  are  to  be  selected  from  the 
spectrum  of  commercial  carriers  and 
shippers  using  the  inland  and 
intracoastal  waterways,  to  represent 
geographical  regions,  and  to  be 
representative  of  waterway  commerce  as 
determined  by  commodity  ton-miles 
statistics. 

Service 

The  Board  is  required  to  meet  at  least 
semi-annually  to  develop  and  make 
recommendations  to  the  Secretary  of  the 
Army  on  waterways  construction  and 
rehabilitation  priorities  and  spending 
levels  for  commercial  navigation 
improvements,  and  report  its 
recommendations  annually  to  the 
Secretary  and  Congress. 


Appointment 

The  operation  of  the  Board  and 
appointment  of  its  members  are  subject 
to  the  Federal  Advisory  Committee  Act 
(PL  92-463  as  amended)  and 
departmental  implementing  regulations. 
Members  serve  without  compensation 
but  their  expenses  due  to  Board 
activities  are  reimbursable.  The 
considerations  specified  in  section  302 
for  the  selection  of  the  Board  members, 
and  certain  terms  used  therein,  have 
been  interpreted,  supplemented,  or 
otherwise  clarified  as  follows: 

Carriers  and  Shippers 

The  law  uses  the  terms  "primary 
users  and  shippers."  Primary  users  has 
been  interpreted  to  mean  the  providers 
of  transportation  services  on  inland 
waterways  such  as  barge  or  towboat 
operators.  Shippers  has  been  interpreted 
to  mean  the  purchasers  of  such  services 
for  the  movement  of  commodities  they 
own  or  control.  Individuals  are 
appointed  to  the  Board,  but  they  must 
be  either  a  carrier  or  shipper,  or 
represent  a  firm  that  is  a  carrier  or 
shipper.  For  that  purpose  a  trade  or 
regional  association  is  neither  a  shipper 
or  primary  user. 

Geographical  Representation 

The  law  specifies  "various"  regions. 
For  the  piupose  of  selecting  Board 
members,  the  waterways  subjected  to 
fuel  taxes  and  describe  in  PL  95-502,  as 
amended,  have  been  aggregated  into  six 
regions.  They  are  (1)  the  Upper 
Mississippi  River  and  its  tributaries 
above  the  mouth  of  the  Ohio;  (2)  the 
Lower  Mississippi  River  and  its 
tributeuies  below  the  mouth  of  the  Ohio 
and  above  Baton  Rouge;  (3)  the  Ohio 
River  and  its  tributaries;  (4)  the  Gulf 
Intracoastal  Waterway  in  Louisiana  and 
Texas;  (5)  the  Gulf  Interacoastal 
Waterway  east  of  New  Orleans  and 
associated  fuel-taxed  waterways 
including  the  Tennessee-Tombigbee, 
plus  the  Atlantic  Intracoastal  Waterway 
below  Norfolk;  and  (6)  the  Coliunbia- 
Snake  River  System  and  Upper 
Willamette.  The  intent  is  that  each 
region  shall  be  represented  by  at  least 
one  Board  member,  with  that 
representation  determined  by  the 
regional  concentration  of  the 
individual's  traffic  on  the  waterways. 

Commodity  Representation 

Waterway  commerce  has  been 
aggregated  into  six  commodity 
categories  based  on  "inland"  ton-miles 
shown  in  Waterbome  Commerce  of  the 
United  States.  In  rank  order  they  are  (1) 
Farm  and  Food  Products;  (2)  Coal  and 
Coke;  (3)  Petroleum,  Crude  and 
Products;  (4)  Minerals,  Ores,  and 


Primary  Metals  and  Mineral  Products; 

(5)  Chemicals  and  Allied  Products;  and 

(6)  AU  other.  A  consideration  in  the 
selection  of  Board  members  will  be  that 
the  commodities  carried  or  shipped  by 
those  individuals  or  their  firms  will  be 
reasonably  representative  of  the  above 
commodity  categories. 

Reflecting  preceding  selection  criteria, 
the  current  representation  by  the  six  (6) 
Board  members  whose  terms  expire 
December  31, 1995,  is  as  follows:  One 
member  representing  the  Upper 
Mississippi  River  (Region  1)  two 
members  representing  the  Lower 
Mississippi  River  (Region  2),  two 
member  representing  the  Ohio  River 
(Region  3),  and  one  member 
representing  the  GIWW-East  (Region  5). 
Also  these  Board  members  represent 
three  shippers,  two  carriers  and  one 
representing  both. 

Two  (2)  of  the  six  members  whose 
terms  expire  December  31, 1995,  are 
eligible  for  reappointment. 

Nominations  to  replace  Board 
members  whose  terms  expire  December 
31, 1995,  may  be  made  by  individuals, 
firms  or  associations.  Nominations  will: 

(1)  State  the  region  to  be  represented: 

(2)  State  whether  the  nominee  is 
representing  carriera,  shippers  or  both; 

(3)  Provide  information  on  the 
nominee's  personal  qualifications; 

(4)  Include  the  commercial  operations 
of  the  carrier  and/or  shipper  with  whom 
the  nominee  is  affiliated.  This 
commercial  operations  information  will 
show  the  actual  or  estimated  ton-miles 
of  each  commodity  carried  or  shipped 
on  the  inland  waterways  system  in  a 
recent  year  (or  yeara)  using  the 
waterway  regions  and  commodity 
categories  previously  listed. 
Nominations  received  in  response  to 
last  year's  Federal  Register  notice 
published  August  25, 1994  must  be 
renominated  again  in  1995. 

Deadline  for  Nominations 

All  nominations  must  be  received  at 
the  address  shown  above  no  later  than 
August  31, 1995. 
Gregory  D.  Showalter, 
Army  Federal  Register,  Liaison  Officer. 
[FR  Doc.  95-18683  Filed  7-28-95;  8:45  am] 

BILUNG  CODE  3710-a2-M 


DEPARTMENT  OF  EDUCATION 

President's  Advisory  Commission  on 
Educational  Excellence  for  Hispanic 
Americans;  Meeting 

AGENCY:  President's  Advisory 
Commission  on  Educational  Excellence 
for  Hispanic  Americans,  Education. 
ACTION:  Notice  of  hearing. 


SUMMARY:  This  notice  sets  forth  the 
schedule  and  agenda  of  a  forthcoming 
hearing  of  the  President's  Advisory 
Commission  on  Educational  Excellence 
for  Hispanic  Americans.  This  notice 
also  describes  the  functions  of  the 
Commission.  Notice  of  this  hearing  is 
required  imder  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 

DATES  AND  TIMES:  August  3  and  4, 1995, 
8:30  a.m.-5:30  p.m. 

ADDRESSES:  Los  Angeles  Unified  School 
District,  450  North  Grand  Avenue, 
Room  Hi 60  Los  Angeles,  California 
90012. 

f  OR  FURTHER  INFORMATION  CONTACT: 

Sal  Lopez,  Special  Assistant,  White 
House  Initiative  on  Educational 
Excellence  for  Hispanic  Americans, 
Department  of  Education,  600 
independence  Avenue,  S.W.,  Room 
2115,  Washington.  D.C.,  20202-3601, 
Telephone:  (202)  401-8551. 

SUPPLEMENTARY  INFORMATION:  The 
President's  Advisory  Commission  on 
Educational  Excellence  for  Hispanic 
Americans  was  established  imder 
Executive  Order  12900  on  February  22, 
1994.  The  Commission  was  established 
to  advise  on  Hispanic  achievements  of 
the  National  Goals,  as  well  as  other 
educational  accomplishments.  This 
hearing  of  the  Commission  is  open  to 
the  pubUc.  The  public  is  being  given 
less  than  fifteen  days'  notice  of  this 
hearing  because  of  administrative 
difficulties  in  scheduling  the  location. 
The  Agenda  includes: 

August  3, 1995,  Thursday,  8:30  a.m.- 
5:30  p.m. 
Introductions  and  Commission 
update;  press  conferencp;  public 
policy  and  administration;  public 
testimony,  teacher  training. 

August  4, 1995,  Friday,  8:30  a.m.-5:30 
p.m. 

Local  level  education  policy  and 
governance;  Hispanic  special  needs 
and  appropriate  practices; 
education  equity  issues. 

Records  are  kept  of  all  Commission 
proceedings,  and  are  available  for  public 
inspection  at  the  White  House  Initiative 
On  Educational  Excellence  For  Hispanic 
Education  at  600  Independence  Avenue, 
S.W..  Room  2115,  Washington,  D.C. 
20202-3601  from  the  hours  of  9  a.m.  to 
5  p.m. 

Dated;  July  26. 1995. 
Mario  Moreno, 

Assistant  Secretary,  Office  of 
Intergovernmental  and  Interagency  Affairs. 

(PR  Doc.  95-18773  Filed  7-27-95;  9:08  am] 
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Office  of  Management 

Senior  Executive  Service:  Performance 
Review  Board 

AQENCY:  Department  of  Education. 

ACTION:  Notice  of  Membership  of  the 
Performance  Review  Board  (PRB). 

SUMMARY:  Notice  is  hereby  given  of  the 
names  of  members  of  the  Department  of 
Education's  PRB. 

FOR  FURTHER  INFORMATION  CONTACT: 
Althea  Watson,  Director,  Executive 
Resources  Team,  Human  Resources 
Group,  Office  of  Management, 
Department  of  Education,  Room  1135. 
FOB-lOB,  600  Independence  Avenue, 
SW,  Washington,  DC  20202,  Telephone: 
(202)  401-0546.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-6339 
between  8  a.m.  and  8  p.m.,  Eastern  time. 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
4314  (c)(1)  through  (5)  of  Title  5,  U.S.C. 
requires  each  agency  to  establish  one  or 
more  Senior  Executive  Service  (SES) 
PRBs.  The  Board  shall  review  and 
evaluate  the  initial  appraisal  of  a  senior 
executive's  performance  along  with  any 
comments  by  senior  executives  and  any 
higher  level  executive  and  make 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive. 

Membership 

The  following  executives  of  the 
Department  of  Education  have  been 
selected  Jto  serve  on  the  Performance 
Review  Board  of  the  Department  of 
Education:  Rodney  McCowan,  Chair, 
Alicia  Coro,  Co-Chair,  Mary  Jean 
LeTendre,  Philip  Link,  Dorothy  Berr)', 
Thomas  Skelly,  Carol  Cichowski,  Larry 
Oxendine,  John  Higgins,  Gary 
Rasmussen,  Hazel  Piers,  Susan  Craig, 
Jeanette  Lim,  Andrew  Pepin,  Charles 
Hansen,  Thomas  Hehir,  Jamienne 
Studley,  Thomas  Wolanin,  Therese 
Dozier.  The  following  executives  have 
been  selected  to  serve  as  alternate 
members  of  the  Performance  Review 
Board:  Francis  Corrigan,  Steven 
Winnick,  Raymond  Pierce,  Eugene 
Garcia. 

Dated  July  25, 1985. 
Rodney  McCowan, 

Assistant  Secretary  for  Management. 

[FR  Doc.  95-18670  Filed  7-28-95;  8:45  am] 

BILUNG  CODE  4000-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  Of  Application  Filed  With  The 
Commission 

July  25, 1995. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  i^  available 
for  public  inspection: 

a.  Type  of  Application:  Surrender  of 
Exemption. 

b  Project  No:  P-9805-O01 . 

c.  Date  Filed:  July  20, 1995. 

d.  Applicant:  Rockfish  Corporation. 

e.  Name  of  Project:  Woolen  Mills 
Hydroelectric  Project. 

f.  Location:  On  the  Rivanna  River, 
Albemarle  County,  Charlottesville.  VA. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  Section  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  John  K. 
Pollock.  P.O.  Box  265.  Batesville,  VA 
22924,  (804)  823-7330. 

i.  FERC  Contact:  Diane  M.  Murray, 
(202) 219-2682. 

j.  Comment  Date:  August  21. 1995. 

k.  Description:  The  exemptee  requests 
surrender  of  his  exemption.  There  have 
been  no  land  or  water  disturbing 
activities  at  the  project. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  ana 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capita]  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  anH  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
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North  Capitol  Street,  NE..  Washington, 
DC  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Lois  D.  Cuhell. 
Secretary. 
(FR  Doc.  95-18668  Filed  7-28-95;  8:45  am] 

HLLMQ  COOE  <717-01-M 


[Docket  No.  CP95-61 3-000,  et  ai.] 

Florida  Qas  Transfnisslon  Company,  et 
al.;  Natural  Gas  Certificate  Filings 

July  24, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Florida  Gas  Transmission  Company 

[Docket  No.  a>95-61 3-000] 

Take  notice  that  on  July  13, 1995, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street,  P.O.  Box 
1188,  Houston,  Texas  77251-1188,  filed 
in  Docket  No.  CP95-6 13-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212)  for 
authorization  to  construct  and  operate  a 
small  voliune  metering  facility  for  the 
aty  of  Clearwater,  under  FGT's  blanket 
certificate  issued  in  Docket  No.  CP82- 
553-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

FGT  proposes  to  construct  and 
operate  a  new  small  volume  facility  at 
the  existing  Clearwater  North  Station  on 
the  4-inch  Clearwater  North  Lateral  in 
Pinellas  County,  Florida.  The  proposed 
new  metering  facility  will  serve  as  an 
additional  delivery  point  to  Clearwater 
under  two  existing  firm  transportation 
service  agreements  pursuant  to  FGT's 
Rate  Schedules  FTS-1  and  FTS-2  and 
under  an  existing  interruptlble 
transportation  service  agreement 
pursuant  to  FGT's  Rate  S.  hedule  ITS-1. 
FGT  indicates  that  Clearwater  would 
reimburse  FGT  for  the  construction 
costs  which  is  estimated  to  be  $37,000. 


Comment  date:  September  7,  1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  East  Tennessee  Natural  Gas 
Company 

[Docket  No.  CP95-622-000] 

Take  notice  that  on  July  17, 1995,  East 
Tennessee  Natural  Gas  Company  (East 
Tennessee),  a  Tennessee  Corporation, 
P.O.  Box  2511,  Houston.  Texas  77252. 
filed  a  request  pursuant  to  Sections 
157.205  and  157.212  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  and  under  its  blanket  authority 
granted  September  1, 1982,  in  Docket 
No.  CP82-412-000,  for  authorization  to 
install  a  delivery  point  for  continuing 
firm  service  to  Dunlap  Natural  Gas 
(Dunlap),  a  municipal  corporation, 
located  in  Marion  County,  Tennessee, 
all  as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Specifically,  East  Tennessee  states 
that  Dunlap  is  replacing  its  distribution 
mainline  and  has  requested  East 
Tennessee  to  install  a  new  delivery 
station  at  M.P.  3211-l-t-1.54  in  Marion 
County,  Tennessee,  to  replace  existing 
station  No.  75-9018  located  at  M.L.V. 
3211-1.  East  Tennessee  proposes  to 
install,  own,  and  operate  and  maintain 
a  two-inch  hot  tap;  approximately 
twenty-five  feet  of  two-inch 
interconnecting  pipe,  and  measurement 
facilities,  including  electronic  gas 
measurement  equipment.  The  hot  tap 
and  interconnecting  pipe  will  be  located 
on  East  Tennessee's  existing  right-of- 
way.  The  measurement  facilities  will  be 
located  on  a  site  provided  by  Dunlap, 
adjacent  to  East  Tennessee's  existing 
rig^t-of-way. 

East  Tennessee  states  that  the  total 
quantities  to  be  delivered  to  Dunlap  will 
not  exceed  the  total  quantities 
authorized.  East  Tennessee  asserts  that 
the  establishment  of  the  proposed 
delivery  point  is  not  prohibited  by  East 
Tennessee's  tariff,  and  that  it  has 
sufficient  capacity  to  accomplish  the 
deliveries  at  the  proposed  new  delivery 
point  Mdthout  detriment  or  disadvantage 
to  any  of  East  Teimessee's  other 
customers. 

Comment  date:  September  7, 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  C3»95-624-000] 

Take  notice  that  on  July  17, 1995, 
Natxiral  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street, 
Lombard,  Illinois  60148,  filed  in  Docket 


No.  CP95-624-O00  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  by  sale  to  Lone  Star  Gas 
Company  (Lone  Star),  one  10-inch  meter 
and  appurtenant  facifities  in  Fashing 
Field.  Atascosa  County,  Texas,  all  as 
more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open . 
to  public  insp>ection. 

Comment  date:  August  14, 1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Northwest  Pipeline  Corporation 

[Docket  No.  CP95-627-000) 

Take  notice  that  on  July  19, 1995, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
aty,  Utah  84158,  filed  a  prior  notice 
request  with  the  Commission  in  Docket 
No.  CP95-627-O00  pursuant  to  Section 
157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  construct  and 
operate  a  cross-over  tie  on  the  Grants  . 
Pass  Lateral  in  Multnomah  County, 
Oregon,  under  Northwest's  blanket 
certificate  issued  in  Docket  No.  CP82- 
433-000  pursuant  to  Section  7  of  the 
NGA.  all  as  more  fully  set  forth  in  the 
request  which  is  open  to  the  public  for 
Inspection. 

Northwest  proposes  to  construct  and 
operate  a  3-lnch  tap,  two  4-inch 
regulators,  a  relief  valve,  and 
appurtenances  on  its  20-inch  diameter 
Grants  Pass  Lateral  loop  line  as  an 
additional  tie-in  for  the  Reynolds  Metal 
meter  station.  Northwest  states  that  the 
proposed  tie-in  would  provide  an 
alternate  means  of  gas  supply  whenever 
the  Grants  Pass  Lateral  line  is  out  of 
service.  Northwest  also  states  that  since 
it  needs  to  construct  the  proposed  tie- 
in  in  order  to  maintain  service  to 
Reynolds  Metal  whenever  the  Grants 
Pass  Lateral  line  is  out  of  service. 
Northwest  would  pay  the  estimated 
$78,000  construction  cost  for  the 
facilities.  Northwest  further  states  that 
the  design  capacity  and  delivery 
pressure  of  the  meter  station  would  not 
change  as  a  result  of  the  proposed  loop 
line  tie-in. 

Comment  date:  September  7, 1995.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 


Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natviral 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  Mdll 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procediue.  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  Intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Ub  0.  CasheU. 
Secretary. 

[FR  Doc.  95-18700  Filed  7-28-95;  8:45  am] 
BNJJNO  COOE  STir-ei-P 
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pocket  Nos.  RP96-326-O00  and  RP05-242- 
000] 

Natural  Qas  Pipeline  Company  of 
America;  Notice  of  Continuing 
Technical  Conferenca 

]uly  25, 1995. 

"Take  notice  that  the  technical 
conference  in  this  proceeding  which 
was  convened  on  July  13, 1995,  will 
continue  on  Thursday,  August  3, 1995, 
at  9:30  a.m.,  in  the  Commission  Meeting 
Room  at  the  Federal  Energy  Reg\Uatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington.  DC  20426.  All 
Interested  persons  and  staff  are 
permitted  to  attend. 
Lois  D.  Casfaell, 
Secretary. 
[FR  Doc.  95-18669  Filed  7-28-95;  8:45  am) 

BILUNO  COOC  e717-01-M 


Western  Area  Power  Administration 

Pacific  Northwest-Pacific  Southwest 
Intartle  Project— Proposed  Rrm  and 
Nonfirm  Transmission  Service  Rates 
for  the  Phoenix  Area 

agency:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  of  Proposed  Rates  for 
Firm  Transmission  Service  and  Nonfirm 
Transmission  Service  for  the  Pacific 
Northwest-Pacific  Southwest  Intertie 
Project  Rate  Adjustment. 

summary:  The  Western  Area  Power 
Administration  (Western)  is  proposing 
two  rates  for  firm  transmission  service 
and  a  rate  for  nonfirm  transmission 
service  for  the  Pacific  Northwest-Padfic 
Southwest  Intertie  Project  (AC  Intertie). 

The  power  repayment  study  indicates 
that  the  proposed  rates  for  firm  and 
nonfirm  transmission  service  are 
necessary  because  of  increases  in 
operation  and  maintenance  expenses, 
and  the  anticipated  decrease  in  current 
marketable  capacity  from  the  500- 
kilovolt  (kV)  transmission  lines.  The 
proposed  rates  for  firm  and  nonfirm 
transmission  service  will  supersede  the 
existing  rates  that  became  effective 
August  1, 1993.  and  were  extended  on 
May  17, 1995  (60  FR  26433)  until 
October  1, 1996.  The  proposed  rates  for 
firm  and  nonfirm  transmission  service 
are  to  become  effective  January  1, 1996. 

The  existing  firm  transmission  service 
rate  for  the  230/345-kV  transmission 
lines  is  $4.46  per  kilowatt  per  year  (kW/ 
year)  and  the  existing  nonfirm 
transmission  service  rate  is  1.00  mills 
per  kilowatthour  (mills/kWh). 

The  proposed  firm  transmission 
service  rate  for  the  230/345-kV 
transmission  lines  is  $7.37/kW/year;  the 


proposed  rate  for  the  500-kV 
transmission  lines  is  $16.00/kW/year. 
and  the  proposed  combined  nonfirm 
transmission  service  rate  is  2.11  mills/ 
kWh. 

The  Acting  Assistant  Secretary  of 
Energy  for  Energy  Efficiency  and 
Renewable  Energy  of  the  Department  of 
Energy  (DOE),  approved  the  existing 
rates  on  an  interim  basis  for  firm  and 
nonfirm  transmission  service  on  July  14, 
1993.  The  Federal  Energy  Regulatory 
Commission  (FERC)  ccmfinned  and 
approved  the  rates  on  a  final  basis  for 
firm  and  nonfirm  transmission  service 
on  March  24. 1994  (66  FERC  162,180). 
The  existing  rates  were  designed  to 
recover  all  annual  costs  and  investment 
repayment  of  both  the  existing  230/345- 
kV  lines  and  the  new  500-kV  lines.  The 
existing  rates  for  firm  and  nonfirm 
transmission  service  were  placed  in 
effect  on  August  1. 1993.  and  consisted 
of  a  two-step  rate  adjustment  process. 
Step  one  of  the  firm  transmission 
service  rate  was  approved  to  be  in  effect 
through  September  30, 1995,  and  step 
two  of  the  existing  rates  was  to  become 
effective  on  October  1, 1995,  and 
continue  through  July  31, 1998. 

During  the  last  AC  Intertie  rate 
adjustment  process  (WAPA-56),  the 
Colorado  River  Commission  of  Nevada, 
the  Arizona  Power  Authority,  the 
Arizona  Subcontractor  Group,  the 
Arizona  Power  Pooling  Association, 
Inc.,  and  the  Salt  River  Project 
Agricultural  Improvement  and  Power 
District  filed  a  Motion  to  Intervene  and 
Protest  FERC  confirmation  and  approval 
of  the  AC  Intertie  rates  described  in  Rate 
Order  No.  WAPA-56.  On  December  28, 
1993,  Western  filed  a  Stipulation 
Agreement  signed  by  Western  and  these 
customers  in  which  the  intervenors 
withdrew  their  protests  and  Western 
agreed  to  re-examine  the  Issues  raised  as 
well  as  commence  a  new  rate 
adjustment  proceeding  during  fiscal 
year  1995. 

Western  has  re-examined  the  Issues 
raised  during  the  last  rate  adjustment 
process  along  with  the  current  issues 
regarding  the  rate  Impact  from  the 
additional  capacity.  Due  to  customer 
request.  Western  has  developed  and  is 
proposing  two  firm  transmission  service 
rates  and  a  nonfirm  transmission  service 
rate  for  the  AC  Intertie  Project  to 
supersede  step  one  of  the  existing  rates 
which  were  extended  for  firm  and 
nonfirm  transmission  service.  The  major 
difference  between  step  two  of  the 
existing  rates  and  the  proposed  rates  is 
the  separate  marketing  and  rate-setting 
design  of  the  500-kV  system. 

In  response  to  additional  AC  Intertie 
customer  requests,  Western  is  proposing 
a  rate  design  for  the  firm  transmission 
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service  that  consists  of  (1)  a  rate  for  the 
firm  transmission  service  from  the 
existing  230/345-kV  transmission  lines 
and  (2)  a  rate  for  the  firm  transmission 
service  of  the  500-kV  transmission  lines. 
The  firm  transmission  service  rate  for 
the  500-kV  transmission  lines  is 
designed  to  recover  all  annual  costs  for 
repayment  of  the  new  investment.  Based 
upon  its  studies,  Western  expects  that 
the  marketable  capacity  used  in  the  rate 
calciUation  for  the  SOO-kV  transmission 


lines  to  be  668  megawatts  (MW). 
Western  is  proposing  a  firm 
transmission  service  rate  of  $7.37/kW/ 
year  for  the  230/345-kV  system  and  a 
firm  transmission  service  rate  of  $16.00/ 
kW/year  for  the  500-kV  system. 

Western  is  also  proposing  a  nonfirm 
transmission  service  rate  of  2.11  mills/ 
kWh  for  both  the  230/345-kV  and  SOO- 
kV  system  that  will  supersede  the 
existing  nonfiim  transmission  service 
rate  of  1.00  mills/kWh.  The  non-firm 


transmission  service  rate  combines  the 
rate  of  1.40  mills/kWh  for  the  230/345- 
kV  system  and  a  rate  of  3.04  mills/kWh 
for  the  500-kV  system  for  a  combined 
rate  of  2.11  mills/kWh. 

The  following  table  displays  the 
existing  rates,  the  step  two  of  the 
previously  approved  rates,  the  proposed 
AC  Intertie  230/345-kV  transmission 
system  rates,  and  the  proposed  500-kV 
transmission  system  rates: 


Type  of  service 

Existing  rates  230/ 
345-l(V  system  ex- 
tended thmMhl  0/01/ 
1996 

Existing  rates  step 

two  230«45/ SOWcV 

system  07/31/98 

Proposed  rates  230/ 

34W<V  system  01/01/ 

1996  through  09/30/ 

2000 

Proposed  rates 
500-kV  system 

01/01/1996 

through  09/30/ 

;!ooo 

Finn  Transmission  Service 

$4.46/kW/vear 

$8.01/KW/vear 

S7  37/kW/vear 

$16.00/kW/year. 
2  1 1  mils/kWh 

Cofnbined  Nonfirm  Trarismission  Service 

I.OOmiHs/kWh 

1.52milla/kWh 

2.1 1  miHs/kWh   

The  proposed  rates  for  the  500-kV 
transmission  lines  are  based  on 
investments,  an  estimated  marketable 
capacity,  and  a  percentage  distribution 
of  the  projected  expenses  and  revenues. 
The  final  marketable  capacity  that  will 
be  contracted  is  not  yet  determined. 
Should  there  be  contracts  for  more  than 
the  estimated  marketable  capacity  of 
668  MW,  Western  would  foresee  an 
increase  in  firm  revenue,  thereby, 
providing  for  a  decrease  to  the  proposed 
rate  of  $16.00/kW/year.  Conversely,  if 
less  than  the  estimated  capacity  is 
contracted.  Western  would  increase  the 
proposed  rate  of  $16.00/kW/year  to 
ensure  that  the  revenue  requirement  is 
satisfied.  The  proposed  rate  for  the  230/ 
345  kV  system  represents  an  8.68 
percent  decrease  from  the  existing  step 
two  rate  of  $8.01/kW/year.  The  non-firm 
transmission  rate  represents  an  increase 
of  39  percent  from  the  existing  non-firm 
transmission  service  rate. 

Since  the  proposed  rates  constitute  a 
major  rate  adjustment  for  transmission 
service,  as  defined  by  the  procedures  for 
public  participation  in  general  rate 
adjustments,  as  cited  below,  both  a 
public  information  forum  and  a  public 
comment  fonmi  will  be  held.  After 
review  of  public  comments.  Western 
will  recommend  the  final  proposed  AC 
Intertie  rates  to  the  Deputy  Secretary  of 
the  Department  of  Energy  (Deputy 
Secretary).  If  approved  by  the  Deputy 
Secretary,  the  provisional  rates  would 
remain  in  effect  on  an  interim  basis 
until  confirmed  and  approved  as  final 
rates  by  FERC. 

DATES:  The  consultation  and  comment 
period  will  begin  with  the  publication 
of  this  notice  in  the  Federal  Register 
and  will  end  not  less  than  90  days  later, 
or  October  17, 1995,  whichever  occurs 
later.  A  public  information  forum  wilR 


be  held  at  1  p.m.  on  August  24, 1995, 
at  Western's  Phoenix  Area  Office.  615 
South  43rd  Avenue,  Phoenix  Arizona.  A 
pubhc  comment  foriun  at  which 
Western  will  receive  oral  and  written 
comments  will  be  held  at  1  p.m.  on 
September  18, 1995,  also  at  Western's 
Phoenix  Area  Office. 

Written  comments  regarding  the 
proposed  rates  should  be  received  by 
the  end  of  the  consultation  and 
comment  period  to  be  assured 
consideration  and  should  be  sent  to  the 
address  below. 

ADDRESSES:  For  Further  Information 
Contact:  Mr.  J.  Tyler  Carlson,  Area 
Manager,  Phoenix  Area  Office,  Western 
Area  Power  Administration,  P.O.  Box 
6457,  Phoenix.  AZ  85005.  (602)  352- 
2521. 

SUPPt^MENTARY  INFORMATION: 
Transmission  rates  for  the  AC  Intertie 
are  estabfished  piusuant  to  the 
Department  of  Energy  Organization  Act 
(42  U.S.C.  7101  et  seq.);  and  the 
Reclamation  Act  of  1902  (43  U.S.C.  371 
et  seq.),  as  amended  and  supplemented 
by  subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Act  of 
1939  (43  U.S.C.  485h(c)),  and  section  8 
of  the  Act  of  August  31, 1964  (16  U.S.C. 
837g). 

By  Amendment  No.  3  to  Delegation 
Order  No.  0204-108,  published 
November  10, 1993  (58  PR  59716),  the 
Secretary  of  DOE  delegated  (1)  the 
authority  to  develop  long  term  power 
and  transmission  rates  on  a 
nonexclusive  basis  to  the  Administrator 
of  Western;  (2)  the  authority  to  confirm, 
approve,  and  place  such  rates  in  effect 
on  an  interim  basis  to  the  Deputy 
Secretary;  and  (3)  the  authority  to 
confirm,  approve,  and  place  into  effect 
on  a  final  basis,  to  remand,  or  to 
disapprove  such  rates  to  FERC.  Existing 


DOE  procedures  for  public  participation 
in  rate  adjustments  (10  CFR  Part  903) 
became  effective  on  September  18, 1985 
(50  FR  37835). 

Availability  of  Information 

All  brochures,  studies,  comments, 
letters,  memorandimis,  and  other 
documents  made  or  kept  by  Western  for 
the  purpose  of  developing  the  proposed 
rates  for  transmission  service  are  and 
will  be  available  for  inspection  and 
copying  at  the  Phoenix  Area  Office, 
located  at  615  South  43rd  Avenue, 
Phoenix,  AZ  85005. 

Determination  Under  Executive  Order 
12866 

DOE  has  determined  that  this  is  not 
a  significant  regulatory  action  because  it 
does  not  meet  the  criteria  of  Executive 
Order  12866  (58  FR  51735).  Western  has 
an  exemption  from  centralized 
regulatory  review  under  Executive 
Order  12866;  accordingly,  no  clearance 
of  this  notice  by  the  Office  of 
Management  and  Budget  is  required. 

Environmental  Evaluation 

In  compliance  with  the  National 
Environmental  Poficy  Act  (NEPA)  of 
1969.  42  U.S.C.  4321  et  seq.;  Council  On 
Enviroimiental  Quality  (40  CFR  Parts 
1500-1508)  and  DOE  NEPA  regulations 
(10  CFR  Part  1021),  Western  has 
determined  that  this  action  is 
categorically  excluded  from  the 
preparation  of  an  environmental 
assessment  or  an  environmental  impact 
statement. 

Issued  in  Golden,  Colorado,  July  18, 1995. 
JM.  Shafer, 
Administrator 

[FR  Doc.  95-18736  Filed  7-28-95;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6266-e] 

Agency  Information  Collection 
Activities  Up  for  Renewal 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
listed  below  is  coming  up  for  renewal. 
Before  submitting  the  renewal  package 
to  the  Office  of  Management  and  Budget 
(OMB),  EPA  is  soliciting  comments  on 
specific  aspects  of  the  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  September  29, 1995. 
ADDRESSES:  401  M  St.,  SW.. 
Washington,  DC  20460  MC:  5306W. 
FOR  FURfTHER  INFORMATION  CONTACT:  Judy 
Taylor.  (703)  308-7277  (phone);  308- 
8686  (fax). 

SUPPt^MENTARY  INFORMATION: 

Affected  entities:  Entities  affected  by 
this  action  are  businesses  and  non- 
governmental organizations  that  join  the 
voluntary  WasteWiSe  program. 

Title:  Reporting  Requirements  Under 
EPA  WasteWiSe  Voluntary  Challenge 
Program  (OMB  No.  2050-0139). 

Abstract;  EPA's  Office  of  Solid  Waste 
(OSW)  is  requesting  approval  to  collect 
information  from  respondents  that 
participate  in  EPA's  voluntary 
WasteWiSe  program.  The  program 
encourages  businesses  to  engage  in 
waste  reduction  activities  and  focuses 
on  three  waste  reduction  areas:  waste 
prevention,  recycling  collection,  and 
piuchasing  or  manufacturing  items  with 
recycled  content. 

To  participate  in  the  program,  an 
organization  must  complete  and  submit 
a  registration  form  to  EPA.  The 
registration  form  provides  EPA  with 
general  company  information  and 
specifies  the  facilities  committed  to  the 
WasteWiSe  program:  it  must  be  signed 
by  a  senior  official  who  has  authority  to 
commit  the  company  to  the  program.  In 
addition,  each  participant  must  develop 
waste  reduction  goals  and  complete  and 
submit  a  one-time  Goals  Identification 
Form  to  EPA;  participants  must  also 
report  annually  on  the  progress  made 
toward  achieving  those  goals  in  the 
Aimual  Reporting  Form. 

The  information  collected  will  be 
used  by  EPA  to  develop  and  provide 
targeted  technical  information  to  assist 
orgam^tions'  waste  reduction 
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programs,  identify  and  exchange  waste 
reduction  opportunities,  and  gauge  the 
program's  progress. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Burden  Statement:  The  current  ICR. 
submitted  in  1994,  estimated 
respondent  burden  for  this  collection  to 
average  as  follows:  Estimated  Hours  Per 
Respondent:  16  hoiurs  per  response  for 
the  Registration  Form;  48  hours  per 
response  for  the  Goals  Identification 
Form;  78  hours  per  response  for  the 
Annual  Reporting  Form;  for  an 
estimated  annual  respondent  burden  of 
142  hours  in  the  first  year  and  78  hours 
each  subsequent  year.  These  estimates 
included  all  aspects  of  the  information 
collection  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Estimated  Number  of  Respondents: 
200  in  year  1;  300  in  year  2;  and  400  in 
year  3. 

Estimated  Number  of  Responses  per 
Respondent:  3  during  first  year  of 
participation;  1  in  subsequent  years. 

Estimated  Total  Annual  Burden  on 
Respondents:  28,500  hours  in  year  1; 
29,850  in  year  2;  and  37,650  in  year  3. 

Frequency  of  Collection:  One-time 
and  annual. 

No  person  is  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  The  control  numbers  for  EPA's 
regulations  are  displayed  in  40  CFR  Part 

9- 
Send  comments  regarding  these 

matters,  or  any  other  aspect  of  the 

information  collection,  including 

suggestions  for  reducing  the  burden,  to 

the  address  listed  above. 

Dated:  July  26, 1995. 
Ellion  P.  Laws. 

Assistant  Administrator.  Solid  Waste  and 
Emergency  Response. 

IFR  Doc.  95-18833  Filed  7-28-95;  8:45  am] 
BILUNG  CODE  6eeO-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2066] 

Petition  for  Reconsideration  of  Actions 
in  Rulemaking  Proceedings 

July  26, 1995. 

Petition  for  reconsideration  have  been 
filed  in  the  Commission  rulemaking 
proceedings  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street, 
N.W.,  Washington,  D.C.  or  may  be 
purchased  from  the  Commission's  copy 
contractor  ITS,  Inc.  (202)  857-3800. 
Opposition  to  this  petition  must  be  filed 
August  15, 1995.  See  §  1.4(b)  (1)  of  the 
Commission's  rules  (47  CFR  1.4(b)  (1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 
Subject:  Review  of  the  Pioneer's 
Preference  Rules.  (ET  Docket  No.  93- 
266) 
Number  of  Petition  Filed:  1 
Subject:  Amendment  of  Section 
73.202(b),  Table  of  Allotments,  FM 
Broadcast  Stations.  (Canovansas, 
Culebra,  Las  Piedras,  Mayaguez, 
Quebradillas,  San  Juan,  Santa  Isabel 
and  Vieques,  Puerto  Rico,  and 
Christiansted  and  Fredericksted, 
Virgin  Islands'.  (MM  Docket  No.  91- 
259  and  RMs  7309,  7942,  7943,  7944 
and  7948) 
Number  of  Petitions  Filed:  2 
Subject:  Amendment  of  Section 
73.202(b),  Table  of  Allotments,  FM 
Broadcast  Stations.  (Fredericksburg, 
Helotes  and  Castroville,  Texas)  (MM 
Docket  No.  94-125  and  RM-8534  and 
RM-8575) 
Nxmiber  of  Petition  Filed:  1 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  95-18695  Filed  7-28-95;  8:45  am] 

BILUNO  CODE  e712-«1-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1054-OR] 

Missouri;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Missouri,  (FEMA-1054-DR),  dated  June 
2. 1995,  and  related  determinations. 
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ffFECTTVE  DATE:  July  21, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Hie  notice 
of  a  major  disaster  for  the  State  of 
Missouri  dated  June  2, 1995,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  detennined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declariation  of  Jime 
2, 1995. 

Mercer  County  for  Individual  Assistance, 
Public  Assistance  and  Hazard  Mitigation 
assistance. 

Cooper  County  for  Public  Assistance 
(already  designated  for  Individual  Assistance 
and  Hazard  Mitigation  assistance). 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

WUliamCTfaOMlI. 

ChiefofStaff. 

[PR  Doc  9S-16721  Filed  7-28-95;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

Notice  of  Items  Submitted  for  0MB 
Review 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
items  have  been  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  pursuant  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501, 
et  seq.),  as  amended.  Requests  for 
information,  including  copies  of  the 
collection  of  information  and 
supporting  documentation,  may  be 
obtained  from  Bruce  A.  Dombrowski, 
Deputy  Managing  Director,  Federal 
Maritime  Commission,  800  N.  Capital 
Street,  NW.,  Washington,  DC  20573- 
0001.  telephone  number  (202)  523- 
5800.  Comments  may  be  submitted  to 
the  agency  and  to  the  Office  of 
biformation  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  the  Federal  Maritime 
Commission,  within  15  days  after  the 
date  of  the  Federal  Register  in  which 
this  noUce  appears. 

Summary  of  Items  Submitted  for  OMB 
Review;  46  CFR  Part  540  and  Related 
Application  Form  FMC-131 

FMC  requests  an  extension  of 
clearance  for  46  CFR  Part  540  which 
implements  sections  2  and  3  of  Public 
Law  89-777  (46  U.S.C.  817  (d)  and  (e) 
and  related  application  Form  FMC-131. 
P.L.  89-777  requires  vessel  owners, 
charterers,  and  operators  of  American 


and  foreign  passenger  vessels  having  50 
or  more  berth  or  stateroom 
accommodations  and  embarking 
passengers  at  United  States  ports,  to 
establi^  their  financial  responsibility  to 
meet  liability  Incurred  for  death  or 
injury  and  to  indemnify  passengers  in 
the  event  of  nonperformance  of  a  voyage 
or  cruise.  The  Commission  estimates  an 
annual  respondent  universe  of  60  cruise 
line  operators  who  possess  Certificates 
(Performance  and  Casualty)  for  125 
vessels.  Total  estimated  respondent 
biueau  is  1603  manhours:  1315 
manhours  for  complying  with  the 
regulation  and  288  manhoius  for 
completion  of  the  form.  Total  cost  to  the 
Federal  Government  is  estimated  at  the 
$140,000;  total  cost  to  respondents  is 
estimated  at  $83,000. 
JoMph  C  Polldng. 
Secretary. 

(FR  Doc.  95-18728  Filed  7-28-95;  8:45  am] 
BHJJNO  OOOC  t730-01-M 


Notice  of  Items  Sutxnitted  for  OMB 
Review 

The  Federa.  Maritime  Commission 
hereby  gives  notice  that  the  following 
items  have  been  submitted  to  Office  of 
Management  and  Budget  (OMB)  for 
review  pursuant  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501, 
et.  seq.),  as  amended.  Requests  for 
information,  including  copies  of  the 
collection  of  information  and 
supporting  documentation,  may  be 
obtained  from  Bruce  A.  Dombrowski, 
Deputy  Managing  Director,  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  N.W.,  Washington,  D.C. 
20573-0001,  telephone  number  (202) 
523-5800.  Comments  may  be  submitted 
to  the  agency  and  to  the  Office  of 
biformation  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503,  Attention: 
Desk  Officer  for  the  Federal  Maritime 
Commission,  within  15  days  after  the 
date  of  the  Federal  Register  in  which 
this  notice  appears. 

Summary  gf  Items  Submitted  for  OMB 
Review;  46  CFR  Part  510  and  Related 
Application  Form  FMC-18 

FMC  requests  an  extension  of 
clearance  for  46  CFR  Part  510  which 
sets  forth  regulations  providing  for  the 
licensing  of  ocean  freight  forwarders  in 
the  U.S.  foreign  export  commerce  and 
related  application  Form  FMC-18.  The 
Commission  has  revised  the  Form  FMC- 
18  which  results  in  a  reduction  in 
biu'den  on  the  freight  forwarding 
industry.  There  are  approximately  1,850 
respondents  annually  affected  at  an 
estimated  cost  of  $55,000.  The  annual 


manhour  burden  has  been  estimated  as 

follows:  46  CFR  510-463  manhours 

recordkeeping  and  874  manhours  for  the 

rest  of  the  regulation:  Form  FMC-18- 

606  manhours.  The  estimated  annual 

cost  to  the  Federal  Government  is 

$163,000. 

loMph  C  Polkiiig, 

Secretaiy. 

[FR  Doc.  95-18729  Filed  7-28-95;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

CommerztMnk  AG,  Frankfurt  am  Main, 
Qermany;  Application  to  Engage  in 
Nonbanklng  Activities 

Commerzbank  AG,  Frankfurt  am 
Main,  Germany  (Applicant),  has 
applied,  piu^uant  to  Section  4(c)(8)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  (BHC  Act)  and  § 
225.23(a)(3)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(3))  to  acquire  at  least 
60  percent  and  up  to  100  percent  of  the 
partnership  interest  in  Martingale  Asset 
Management,  L.P.,  Boston, 
Massachusetts  (Company),  and  thereby 
to  engage  de  novo  in  the  following 
nonbanklng  activities:  (1)  providing 
investment  and  financial  advisory 
services;  and  (2)  providing  investment 
advice  to  nonaffiliated  persons  with 
respect  to  the  purchase  and  sale  of 
financial  futures  contracts  and  options 
on  such  contracts  on  bonds,  interest 
rates,  and  stock  and  bond  indices  that 
the  Board  has  previously  approved. 
Applicant  proposes  to  provide 
investment  advice  to  cUents  (A) 
directly,  (B)  through  two  unaffiliated, 
registered,  open-end  investment 
companies,  and  (C)  through  limited 
partnerships,  for  which  Company  would 
act  as  general  partner  and  in  which 
Company  would  maintain  a  financial 
interest.  The  scope  of  the  proposed 
activity  is  nationwide. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  that  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is,  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  that  the  performance  of 
the  activity  by  the  applicant  bank 
holding  company  may  reasonably  be 


expected  to  produce  public  benefits  that 
outweigh  possible  adverse  effects. 

A  particular  activity  may  be  foimd  to 
meet  the  "closely  related  to  banking" 
test  if  it  is  demonstrated  that  banks  have 
generally  provided  the  proposed 
activity;  that  banks  generally  provide 
services  that  are  operationally  or 
functionally  similar  to  the  proposed 
activity  so  as  to  equip  them  particularly 
well  to  provide  the  proposed  activity;  or 
that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  specialized  form. 
National  Courier  Ass'n  v.  Board  of 
Governors,  516  F.2d  1229, 1237  (D.C. 
Cir.  1975).  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
RMulation  Y  (49  FR  806  (1984)). 

The  Board  has  previously  approved, 
by  regulation,  providing  Investment  and 
financial  advisory  services,  12  CFR 
225.25(b)(4)(i)-(iv)  and  (vi)(A)(l)  and  (2), 
and  providing  investment  advice  to 
non-affiliated  persons  with  respect  to 
the  purchase  and  sale  of  financial 
futures  contracts  and  options  on  such 
contracts,  12  CFR  225.25(b)(19).  The 
Board  also  has  previously  detennined 
by  order  that  the  provision  of 
investment  advisory  services  with 
respect  to  financial  futures  on  bonds. 
Interest  rate,  and  stock  and  bond  indices 
is  a  permissible  activity  pursuant  to 
Section  4(c)(8)  of  the  BHC  Act.  See  SR 
93-27;  National  Westminster  Bank  pic, 
78  Federal  Reserve  Bulletin  953  (1992); 
Manufacturers  Hanover  Corporation,  76 
Federal  Reserve  Bulletin  774  (1990);  and 
The  HongKong  and  Shanghai  Banking 
Corporation,  76  Federal  Reserve 
Bulletin  770  (1990).  The  Board  also  has 
approved  the  providing  of  investment 
advice  through  limited  partnerships. 
See  Meridian  Bancorp,  Inc.,  80  Federal 
Reserve  Bulletin  736  (1994).  Applicant 
maintains  that  Company  will  conduct 
its  proposed  investment  advisory 
activities  subject  to  the  requirements 
and  limitations  of  the  Board's 
Regulation  Y  and  the  conditions  and 
limitations  of  the  Board's  previous 
orders. 

In  order  to  satisfy  the  proper  incident 
to  banking  test,  section  4(c)(8)  of  the 
BHC  Act  requires  the  Board  to  find  that 
the  performance  of  the  activities  by 
Company  can  reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition. 


conflicts  of  interest,  or  unsound  banking 
practices.  Applicant  believes  that  the 
proposed  activities  will  benefit  the 
public  by  promoting  competition  in  the 
delivery  of  high  quality  investment 
management  services.  Applicant  also 
believes  that  approval  of  this 
application  would  allow  Company  to 
enhance  its  services  to  existing  clients 
and  provide  additional  investment 
advisory  services  to  new  clients. 
Applicant  believes  that  the  proposed 
activities  will  not  result  in  any  unsoimd 
banking  practices  or  other  adverse 
effects. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  application  and 
does  not  represent  a  determination  by 
the  Board  that  the  proposal  meets,  or  is 
likely  to  meet,  the  standards  of  the  BHC 
Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551,  not  later  than  August  15, 
1995.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing. 
Identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  ihe  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  25, 1995. 
JennifiBr  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-18693  Filed  7-28-95;  8:45  am) 
BILUNO  COOC  e210-01-f 


Colfax  Bancshares,  Inc.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
95-16899)  published  on  page  35748  of 
the  issue  for  Tuesday,  July  11, 1995. 

Under  the  Federal  Reserve  Bank  of 
Chicago  heading,  the  entry  for  Colfax 
Bancshares,  Inc.,  is  revised  to  read  as 
follows: 


1.  Dentel  Bancorporation,  Victor, 
Iowa;  and  Colfax  Bancshares,  Inc., 
Victor,  Iowa,  to  acquire  100  percent  of 
the  voting  shares  of  Maxwell 
Bancorporation,  Maxwell,  Iowa,  and 
thereby  indirectiy  acquire  Maxwell 
State  Bank,  Maxwell,  Iowa. 

Comments  on  this  application  must 
be  received  by  August  4, 1995. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  25, 1995. 
JennifiBr  J.  Johnaon, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  95-18692  Filed  7-28-95;  8:45  am] 
MUMo  COOC  cne-oi-F 


Ida  Qrove  Bancshares,  Inc.;  Notice  of 
Application  to  Engage  de  novo  In  ' 
Permissible  Nonbanklng  Activities 

The  company  Usted  in  this  notice  has 
filed  an  appUcation  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanklng 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
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Governors  not  later  than  August  IS, 
1995. 
A.  Federal  Reaenre  Bank  of  Chicago 

(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Ida  Gmve  Bancshares,  Inc.,  Ida 
Grove,  Iowa;  to  engage  de  novo  in 
making  and  servicing  loans,  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  25, 1995. 
lennifBT  I.  Johnaon, 
Depu  ty  Secretary  of  the  Board. 
[FR  Doc.  95-18694  Filed  7-28-95;  8:45  am] 
BIUMQ  COOE  62t»-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

White  House  Conference  on  Aging 

AGENCY:  White  House  Conference  on 
Aging,  AoA,  HHS. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  Title  II  of  the  Older 
Americans  Act  Amendments  of  1987, 
Pub.  L.  100-175  as  amended  by  Pub.  L. 
102-375  and  Pub.  L.  103-171.  that  die 
1995  White  House  Conference  on  Aging 
Advisory  Committee  on  Disabilities  will 
hold  a  meeting  on  Thursday.  August  10. 
1995  from  10  a.m.  to  2:30  p.m.  More 
specific  information  on  the  location  of 
the  meeting  can  be  obtained  by  calling 
the  telephone  number  given  below. 

The  meeting  of  the  Committee  shall 
be  open  to  the  pubUc.  Records  shall  be 
kept  of  all  Committee  proceedings  and 
will  be  available  for  public  inspection  at 
501  School  Street,  SW.  8Ui  Floor. 
Washington.  DC  20024. 
FOR  FURTHER  INFORMATION  CONTACT: 
White  House  Conference  on  Aging.  501 
School  Street,  SW,  8th  Floor, 
Washington,  DC  20024;  telephone  (202) 
245-7116. 

Dated;  July  25,  1995. 
Fernando  M.  Torres-Gil, 
Assistant  Secretary  for  Aging. 
[FR  Doc.  95-18701  Filed  7-28-95;  8:45  amj 
BILLMO  CODE  4130-in-M 


Food  and  Drug  Adhiinistration 
[Doctot  No.  95F-0191] 

General  Electric  Co.;  FHing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 
HHS. 


ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  General  Electric  Co.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  polyestercarbonate  resins 
produced  by  the  condensation  of  4,4'- 
isopropylidenediphenol.  carbonyl 
chloride,  terephthaloyl  chloride,  and 
isophthaloyl  chloride  such  that  the 
finished  resins  are  composed  of  45  to  85 
percent  ester  of  which  up  to  55  percent 
is  the  terephthaloyl  isomer,  as  articles  or 
components  of  articles  in  contact  with 
food. 

DATES:  Written  comments  on  the 
petitioner's  ervironmental  assessment 
by  August  30,  i995. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  H.  White,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington.  DC  20204, 
202-418-3094. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  5B4470)  has  been  filed  by 
the  General  Electric  Co.,  One  Lexan 
Lane,  Mt.  Vernon,  IN  47620-9364.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  §  177.1585 
Polyestercarbonate  resins  (21  CFR 
177.1585)  to  provide  for  the  safe  use  of 
polyestercarbonate  resins  produced  by 
the  condensation  of  4.4'- 
isopropylidenedi phenol,  carbonyl 
chloride,  terephthaloyl  chloride,  and 
isophthaloyl  chloride  such  that  the 
finished  resins  are  composed  of  45  to  85 
percent  ester  of  which  up  to  55  percent 
is  the  terephthaloyl  isomer,  as  articles  or 
components  of  articles  in  contact  with 
food. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)).  die 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
pubUc  review  and  comment.  Interested 
persons  may.  on  or  before  August  30, 
1995,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 


comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  dociunent.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public.display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  annoimcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  July  14. 1995. 
George  W.  Pauli, 

Acting  Director,  Office  ofPremarket 

Approval,  Center  for  Food  Safety  and  Applied 

Nutrition. 

[FR  Doc.  9&-18626  Filed  7-28-95;  8:45  am] 

BILLMO  OOOE  4iaO-01-F 

[Docket  No.  95E-0003] 

Determination  of  Regulatory  Review  . 
Period  for  Purposes  of  Patent 
Extension:  NISOCOR 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
NISOCOR  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklavra  Dr.. 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 


extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medUcal  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and  . 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
efi'ective  and  runs  imtil  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  coimt  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occiured  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  NISOCOR 
(lusoldipine).  NISOCOR  is  indicated  for 
the  treatment  of  hypertension. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
NISOCOR  (U.S.  Patent  No.  4.154.839) 
from  Bayer  AG.  and  the  Patent  and 
Trademark  Office  requested'jFDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  May  22. 1995.  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  hiunan  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  NISOCOR 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
NISOCOR  is  4,965  days.  Of  tiiis  time, 
4,292  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  673  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(1)) 


became  effective:  July  2, 1981.  The 
appUcant  claims  May  22, 1989,  as  the 
date  the  investigational  new  drug 
application  (IND)  became  effective, 
based  on  IND  33,244.  However,  FDA 
records  indicate  that  the  effective  date 
for  the  first  IND  submitted  for 
NISOCOR,  IND  18,813,  was  July  2. 1981, 
which  was  30  days  after  FDA  receipt  of 
die  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  April  1, 1993.  The 
applicant  claims  March  31, 1993,  as  the 
date  the  new  drug  application  (NDA)  for 
NISOCOR  (NDA  20-356)  was  initially 
submitted.  However,  FDA  records 
indicate  that  NDA  20-356  was 
submitted  on  April  1, 1993. 

3.  The  date  the  application  was 
approved:  February  2, 1995.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-356  was  approved  on  February  2. 
1995. 

This  determination  of  the  regulatory 
review  period  estabUshes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  appUcation  for  patent  extension. 
this  applicant  seeks  1,377  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  September  29, 1995,  submit 
to  the  [Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  January  29. 1996.  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857. 
part  1.  98th  Cong.,  2d  sess.,  pp.  41-42. 
1984.)  Petitions  shoidd  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 


Dated:  July  19, 1995. 
Stuart  L.  Nightingale, 
Associate  Commissioner  for  Health  Affian. 
[FR  Doc.  95-18687  Filed  7-28-95;  8:45  am) 

BNJJNQ  CODE  41S0-01-F 


National  institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel: 

Agenda  Purpose:  To  review  and  evaluate 

grant  applications 
Committee  Name:  National  Institute  of 

Mental  Health  Special  Emphasis  Panel 
Date;  July  30-Augu8t  1, 1995 
Time:  7  p.m. 
Place:  Galleria  Park  Hotel,  191  Sutter  Street, 

San  Francisco,  CA  94104 
Contact  Person:  Jean  G.  Noronha,  Parklawn 

Building,  Room  9C-18,  5600  Fishers  Lane, 

Rockville,  MD  20857,  telephone:  301, 443- 

1000. 

Committee  Name:  National  Institute  of 

^ntal  Health  Special  Emphasis  Panel 
Date:  August  2-AugU8t  4, 1995 
Time:  7  p.m. 
Place:  Madison  Hotel,  1177  15th  Street  NW.. 

Washington.  DC  20036 
Contact  Person:  Phyllis  D.  Artis,  Parklawn 

Building,  Room  9C-26,  5600  Fishers  Lane, 

Rockville.  MD  20857.  telephone:  301,  443- 

6470. 
Committee  Name:  National  Institute  of 

Mental  Health  Special  Emphasis  Panel 
Z>a(e:  August  16.  1995 
Tune:  8:30  a.m. 
Place:  Loews,  51st  and  Lexington,  New  York, 

NY 
Contact  Person:  Angela  L.  Redlingshafer, 

Parklawn  Building,  Room  9C-18,  5600 

Fishers  Lane,  Rockville,  MD  20857. 

telephone:  301,  443-1367. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  Applications  and/or 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  fifteen  days  prior  to  the  meetings 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  grant  review 
cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  Small  Business 
Innovation  Research;  93.242,  Mental  Health 
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Research  Grants;  93.121,  Scientist 
Development  Awards;  93.282,  Mental  Health 
Research  Service  A«rards  for  Research 
Training) 

Dated:  luly  25. 1995. 
MufBTj  G.  Gnkh, 

Senior  Committee  h^onagement  Specialist, 
NIH. 
[FR  Doc.  95-18853  Filed  7-28-95;  8:45  am] 

M.LMQ  OOOE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

[Docket  No.  FR-d91 1-N-02] 

Mortgagee  Review  Board 
Administrative  Actions 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
action:  Notice. 

SUMMARY:  In  compliance  with  Section 
202(c)  of  the  National  Housing  Act, 
notice  is  hereby  given  of  the  cause  and 
description  of  administrative  actions 
taken  by  HUD's  Mortgagee  Review 
Board  against  HUD-approved 
mortgagees. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Heyman,  Director,  Office  of 
Lender  Activities  and  Land  Sales 
Registration,  451  Seventh  Street,  S.W., 
Washington,  D.C.  20410.  telephone 
(202)  708-1515.  The 
Telecommunication  Device  for  the  Deaf 
(TDD)  number  is  (202)  708-4594.  (These 
are  not  toll-free  niunbers). 
SUPPLEMENTARY  INFORMATION:  Section 
202(c)(5)  of  the  National  Housing  Act 
(added  by  Section  142  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (Pub. 
L.  101-235),  approved  December  15, 
1989,  requires  that  HUD  "pubbsh  in  the 
Federal  Register  a  description  of  and 
the  cause  for  administrative  action 
against  a  HUD-approved  mortgagee"  by 
the  Department's  Mortgagee  Review 
Board.  In  compliance  with  the 
requirements  of  Section  202(c)(5),  notice 
is  hereby  given  of  administrative  actions 
that  have  been  taken  by  the  Mortgagee 
Review  Board  from  April  1, 1995 
through  June  30, 1995. 

1.  Community  Lending  Corporation, 
College  Park,  Maryland 

Action:  Probation  and  proposed  civil 
money  penalty  in  the  amount  of  $5,000. 

Cause:  Failure  by  the  company  to 
remit  to  the  Department  mortgage 


insurance  premiums  collected  from 
borrowers  in  connection  with  five  HUD- 
FHA  insiued  mortgage  transactions;  and 
failure  to  timely  submit  loans  to  HUD- 
FHA  for  mortgage  insurance 
endorsement. 

2.  Worid  Wide  Credit  Corporation,  San 
Diego,  California 

Action:  Proposed  Settlement 
Agreement  of  a  dvil  money  penalty  in 
the  amotmt  of  $1,500;  indemnification 
for  any  claim  losses  in  connection  with 
10  improperly  originated  Title  I  loans; 
and  implementation  of  a  Quality 
Control  Plan. 

Cause:  A  HUD  monitoring  review  that 
disclosed  violations  of  HUD-FHA  Title 
I  program  requirements  that  included: 
failure  to  dociunent  borrower's  source  of 
funds  required  for  loan  fees  and  closing 
costs;  advising  borrowers  that  loan  fees 
may  be  deducted  from  loan  proceeds; 
improperly  advising  borrowers  to  obtain 
gift  letters;  and  omitting  the  loan 
disbiusement  date  on  the  Note. 

3.  Greystone  Servicing  Corporation, 
Inc.,  New  York,  New  York 

Action:  Settlement  Agreement  that 
includes  a  payment  to  the  Department 
in  the  amount  of  $228,000  and 
assurance  by  the  company  of 
compliance  with  the  requirements  of  the 
Government  National  Mortgage 
Association  (GNMA). 

Cause:  Violation  of  GNMA 
requirements  resulting  from  the 
improper  termination  of  57  GNMA 
mortgage-backed  securities  pools. 

4.  Whitehall  Funding,  Inc.,  Davenport, 
Iowa 

.  Action:  Settlement  Agreement  that 
includes  a  payment  to  the  Department 
in  the  amount  of  $75,000  and  assurance 
by  the  company  of  compliance  with  the 
requirements  of  the  Government 
National  Mortgage  Association  (GNMA). 

Cause:  Violation  of  GNMA 
requirements  resulting  from  the 
improper  termination  of  13  GNMA 
mortgage-backed  securities  pools. 

5.  Washington  Credit  Union,  Lynwood, 
Washington 

Action:  Probation  and  proposed  civil 
money  penalty  in  the  amount  of 
$10,000. 

Cause:  A  HUD  monitoring  review  that 
disclosed  violations  of  HUD-FHA  Title 
I  property  improvement  loan  program 
requirements  that  included:  failure  to 
comply  with  HUD-FHA  reporting 
requirements  under  the  Home  Mortgage 
Disclosure  Act  (HMDA);  failure  to 
comply  with  dealer  approval 
requirements;  failure  to  report  to  HUD- 
FHA  borrowers'  uncompleted  property 


improvements;  failure  to  resolve  a 
borrower  complaint  against  a  dealer, 
failure  to  verify  a  borrower's  source  of 
funds  for  the  required  initial  payment; 
and  inacctutite  completion  certificates. 

6.  Carl  I  Brown  ft  Cmnpany,  Kansas 
City,  Missouri 

Action:  Proposed  Settlement 
Agreement  that  includes  payment  to  the 
Department  of  $75,000;  payment  of  a 
civil  money  penalty  in  the  amount  of 
$30,000;  and  corrective  action  by  the 
company  to  assure  compliance  with 
HUD-FHA  requiremraits. 

Cause:  Review  by  HUD's  contractor  of 
the  company's  single  family  mortgage 
insiuuice  claims  submissions  and  loan 
servicing  procedures  that  disclosed 
violations  of  HUD-FHA  requirements. 
The  violations  included:  overpayment 
by  HUD  of  expenses  paid;  payment  for 
preservation  and  protection  work  not 
performed;  overpayment  for  tax  refunds; 
improperly  prepared  claims 
submissions;  inadequate  quaUty  control; 
improper  dispositions  of  mortgagor 
escrow  surpluses;  and  inadequate 
servicing  of  defaulted  loans. 

7.  PNC  Mortgage  Corp.  of  America, 
Vernon  Hills,  Illinois 

Action:  Proposed  Settlement 
Agreement  that  includes  payment  to  the 
Department  in  the  amount  of  $84,375. 
and  if  determined  to  be  appropriate, 
reimbursement  for  marketing  losses 
resulting  from  untimely  submitted 
insurance  claims. 

Cause:  Review  by  HUD's  contractor  of 
the  company's  single  family  mortgage 
insurance  claims  submissions  citing 
violations  of  HUD-FHA  requirements 
that  included:  imtimely  submission  of 
insurance  claims;  and  incorrect  dates  on 
claim  forms. 

8.  Charter  Mortgage  Corporation,  Fort 
Lauderdale,  Florida 

Action:  Probation 

Cause:  A  HUD  monitoring  review  that 
disclosed  violations  of  HUD-FHA 
requirements  that  included:  failure  to 
comply  with  HUD-FHA  reporting 
requirements  under  the  Home  Mortgage 
Disclosure  Act  (HMDA);  failure  to 
maintain  an  adequate  Quality  Control 
Plan;  permitting  improperly  secured 
secondary  financing  to  close  HUD-FHA 
insured  mortgages;  failure  to  remit  to 
HUD-FHA  Up-Front  Mortgage  Insurance 
Premiums  (LTFMIPs)  and  late  charges; 
submission  of  erroneous  HUD-1 
Settlement  Statements;  and  failure  to 
retain  complete  loan  origination  files. 


9.  The  Professional  Investment  & 
Financial  Group,  San  Gabriel, 
California 

Action:  Proposed  Settlement 
Agreement  that  includes  payment  to  the 
Department  of  a  civil  money  penalty  in 
the  amount  of  $1,000;  and  revision  of 
the  advertising  used  by  the  company  in 
its  HUD-FHA  Title  I  program  activities. 

Cause:  Use  of  misleading  advertising 
by  the  company  in  coimection  with  the 
Title  I  property  improvement  loan 
program. 

10.  Magna  Financial  Corporation, 
Irvine,  California 

Action:  Settlement  Agreement  that 
includes  indemnification  to  the 
Department  for  any  claim  losses  in 
connection  with  five  improperly 
originated  Title  I  loans;  payment  to  the 
Department  of  a  civil  money  penalty  in 
the  amoimt  of  $1,000;  and  corrective 
action  to  assiu«  compliance  with  HUD- 
FHA  requirements. 

Cause:  A  HUD  monitoring  review  that 
disclosed  violations  by  the  company  of 
HUD-FIiA  Title  I  property  improvement 
loan  program  requirements  that 
included:  failure  to  verify  borrowers' 
source  of  funds  required  for  initial 
payment;  failure  to  properly  verify 
borrower's  income;  requiring  a 
minimum  loan  amoimt;  failiue  to  meet 
program  requirements  for  the 
promissory  note;  failure  to  ensure  that 
detailed  descriptions  of  improvements 
were  provided  by  borrowers;  and  failure 
to  comply  with  HUD-FHA  reporting 
requirements  under  the  Home  Mortgage 
Disclosure  Act  (HMDA). 

11.  Randall  Mortgage,  Inc.,  Maitland, 
Florida 

Action:  Settlement  Agreement  that 
includes:  indemnification  to  the 
Department  in  the  amount  of  $87,657 
for  its  claim  loss  in  connection  with  an 
improperly  originated  HUD-FHA 
insured  mortgage;  indemnification  for 
any  future  claim  losses  in  connection 
with  seven  improperly  originated 
mortgages;  payment  to  the  Department 
of  a  civil  money  penalty  in  the  amount 
of  $2,500;  and  corrective  action  to 
assure  compliance  with  HUD-FHA 
requirements. 

Cause:  A  HUD  monitoring  review  that 
disclosed  violations  of  HUD-FHA 
requirements  that  included:  failure  to 
maintain  an  adequate  Quality  Control 
Plan  for  the  origination  of  HUD-FHA 
insured  mortgages;  failure  to  verify 
borrowers'  source  of  funds  used  for 
dovvrnpayment;  failure  to  ensure  that 
borrowers  made  the  minimum  required 
investment  in  the  property;  requiring  a 
borrower  to  deposit  excess  escrow  funds 


at  closing;  inadequate  or  lack  of  face-to- 
face  interviews  with  borrowers;  and 
failure  to  properly  complete  HUD  Form 
92900  Applications. 

Dated:  July  20, 1995. 
Jeanne  K.  EngeL 

General  Deputy  Assistant  Secretary  for 
Housing — Federal  Housing  Commissioner. 
(PR  Doc.  95-18727  Filed  7-28-95;  8:45  am) 

BILLING  CODE  4210-27-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

pD-^2-1110-^ 

Idaho:  Filing  of  Plats  of  Survey;  Idaho 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
9:00  a.m.,  July  21, 1995. 

The  plat  representing  the  dependent 
resvuvey  of  portions  of  the  subdivisional 
lines,  the  1962-1969  fixed  and  limiting 
boundary,  the  1962-1969  meander  lines 
of  the  right  and  left  banks  of  Henrys 
Fork,  of  certain  islands,  and  of  lot  22  in 
section  16,  the  subdivision  of  section 
15,  and  the  survey  of  portions  of  the 
meander  lines  of  the  1993-1994  right 
and  left  banks  of  Henrys  Fork,  of  lot  13 
in  section  16,  and  of  a  partition  line  in 
section  15,  T.  7  N.,  R.  40  E.,  Boise 
Meridian,  Idaho,  Group  No.  816,  was 
accepted,  July  18, 1995. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral  Survey, 
Idaho  State  Office,  Bureau  of  Land 
Management,  3380  Americana  Terrace, 
Boise,  Idaho  83706. 

Dated:  July  21, 1995. 
Duane  E.  Olsen. 

Chief  Cadastral  Surveyor  for  Idaho. 
[FR  Doc.  95-18673  Filed  7-28-95;  8:45  am] 
BILUNQ  CODE  431»-QO-M 


PD-e42-1640-001 

Idaho:  Filing  of  Plats  of  Survey;  Idaho 

The  plat,  in  2  sheets  of  the  following 
described  land  was  officially  filed  in  the 
Idaho  State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
9:00  a.m.,  July  21,  1995. 

The  plat,  in  2  sheets,  representing  the 
corrective  dependent  resurvey  of  a 
portion  of  the  subdivisional  lines  and 
the  dependent  resurvey  of  portions  of 
the  west  boimdary,  subdivisional  hnes. 


and  the  boundaries  of  certain 
segregation  and  mineral  surveys,  the 
subdivision  of  certain  sections,  and  the 
survey  of  lot  18  in  section  17,  T.  48  N.. 
R.  2  E.,  Boise  Meridian,  Idaho,  Group 
No.  859,  was  accepted,  July  18, 1995. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral  Survey. 
Idaho  State  Office,  Bureau  of  Land 
Management,  3380  Americana  Terrace. 
Boise,  Idaho,  83706. 

Dated:  )uly  21, 1995. 
Duane  E.  Olsen. 

Chief  Cadastral  Surveyor  for  Idaho. 

[FR  Doc.  95-18672  Filed  7-28-95;  8:45  am] 

SaUNO  CODE  431 0-OO-M 


National  Parle  Service 

Petroglyph  National  Monument,  Draft 
General  Management  Plan/ 
Development  Concept  Plan/ 
Environmental  Impact  Statement 

agency:  National  Park  Service.  Interior. 
ACTION:  Notice  of  availability  of  the 
Draft  General  Management  Plan/ 
Development  Concept  Plan/ 
Environmental  Impact  Statement  for 
Petroglyph  National  Monument. 
Bernalillo  County,  New  Mexico. 

summary:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969  and  Public  Law  101-313 
(the  legislation  that  estabUshed  the 
monument)  the  National  Park  Service 
announces  the  availability  of  the  Draft 
General  Management  Plan/Development 
Concept  Plan^Environmental  Impact 
Statement  (GMP/DCP/EIS)  for 
Petroglyph  National  Monument.  This 
notice  aUo  announces  public  meetings 
for  the  purpose  of  receiving  pubhc 
comment  on  the  Draft  GMP/DCP/EIS. 

The  Draft  GMP/DCP/EIS  has  been 
prepared  in  cooperation  with  the  Qty  of 
Albuquerque,  the  State  of  New  Mexico, 
and  the  Federal  Aviation 
Administration.  The  purpose  of  this 
Draft  GMP/DCP/EIS  is  to  set  forth  the 
basic  management  philosophy  of  the 
monument  and  the  overall  approaches 
to  resource  management,  visitor  use, 
and  facility  development  that  would  be 
implemented  over  the  next  10-15  years. 

Petroglyph  National  Monimient, 
encompassing  7,244  acres,  was 
established  in  June  1990  as  a  new  unit 
of  the  National  Park  System  to  preserve 
the  more  than  15,000  prehistoric  and 
historic  petroglyphs  and  other 
significant  natural  and  cultural 
resoiut»s  that  are  on  the  west  side  of 


JMI 


39004 Fedwral  Register  /  Vol.  60,  No.  146  /  Monday,  July  31,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  146  /  Monday,  July  31.  1995  /  Notices 


39005 


Albuquerque,  New  Mexico.  The 
monument  is  the  first  National  Park 
System  area  specifically  established  to 
protect  and  interpret  rock  carvings  and 
their  setting. 

Public  input  and  meetings  identified 
issues  and  concerns  addressed  in  the 
combined  dociunent,  which  include 
partnership  responsibilities,  c\dtural 
and  natural  resource  protection, 
protection  of  sites  and  values  of 
culturally  affiliated  groups,  and  location 
and  function  of  visitor  and 
administrative  facilities  such  as  a  visitor 
center,  parking  areas  and  trail  heads,  a 
heritage  education  center,  and  a 
petroglyph  research  center.  Other  issues 
addressed  in  the  GMP/DCP/EIS  include 
interpretation,  education,  visitor 
circulation  and  access,  pubfic  use  of  the 
moniunent,  and  boundary  adjustments. 

There  are  four  alternatives  for  the 
development,  resource  management, 
and  visitor  use  of  the  monument.  The 
alternatives  describe  different  visitor 
experiences  and  different  kinds  and 
locations  for  facilities  under  a  common 
resource  management  and  protection 
approach.  All  alternatives  have  a 
common  resource  management 
approach  because  of  resource 
management  laws  and  policies  that 
apply  to  various  aspects  of  all  National 
Park  System  areas,  including  cultiual 
landscape  and  archaeological  site 
values,  natiual  resources,  and  various 
other  aspects  of  monument 
management. 

Alternative  1 :  The  overall  approach  of 
the  proposed  action  and  National  Park 
Service's  preferred  alternative,  would  be 
to  provide  various  ways  for  visitors  of 
different  ages  and  abilities  to  see  and 
appreciate  many  of  the  monument's 
significant  resoiuces.  Visitors  would  be 
directed  to  a  visitor  canter/heritage 
education  center  at  Boca  Negra  Canyon. 
Horseback  and  bicycle  riding  would  be 
permitted  on  selected  designated  mesa- 
top  trails  and  at  three  crossing  points. 
No  horses  or  bicycles  would  be  allowed 
in  petroglyph  viewing  areas  or 
archaeological  sites  anywhere  in  the 
monument.  Mesa-top  resources  and 
visitor  experiences  would  be  monitored 
to  identify  adverse  impacts.  Most 
impacts  on  the  cultural  and  natiual 
resources  would  be  minimal  or,  in  some 
cases,  beneficial.  New  structiues  would 
impact  the  cultural  landscape.  There 
could  be  adverse  impacts  on  values  held 
by  cultiually  affiliated  groups  from  the 
intrusion  of  bicycles  and  horses. 

Alternative  2:  This  alternative  would 
preserve  the  greatest  portion  of  the 
monument  and  adjacent  lands  in  as 
natiual  a  condition  as  possible,  with  the 
fewest  intrusions  from  development  and 
fewer  opportunities  for  public  access 


and  use.  Visitors  would  be  directed  to 
a  visitor  center  in  Lava  Shadows  where 
they  would  have  access  to  selected 
petroglyphs.  A  heritage  education  center 
would  be  built  at  Boca  Negra  Canyon. 
Visitors  would  have  more  opportunities 
to  see  the  petroglyphs  with  a  greater 
sense  of  solitude  than  in  Alternative  1. 
More  areas  of  the  moniunent  woiUd  be 
reserved  for  research,  American  Indian 
use,  and  occasional  guided  tours  than  in 
the  other  alternatives.  Horse  and  bicycle 
use  would  not  be  permitted  in  this 
alternative  except  at  two  escarpment 
crossings.  Impacts  would  be  similar  to 
and  in  some  cases  slightly  more  positive 
under  this  alternative  than  under 
Alternative  1  because  there  would  be 
fewer  facilities  and  these  facilities 
would  be  in  previously  disturbed  areas. 

Alternative  3:  The  overall  approach 
would  be  to  provide  the  easiest  and 
greatest  amount  of  access  to  areas  with 
many  petroglyphs  and  to  the  scenic 
mesa-top  vistas.  Visitors  would  be 
directed  to  a  visitor/heritage  education 
center  in  Rinconada  Canyon.  From  the 
visitor  center  many  visitors  would  drive 
to  a  new  10-mile  mesa-top  loop  road 
that  would  provide  easy  access  to  the 
mesa-top  views  and  the  volcanoes. 
Parking  and  trails  would  be  developed 
at  the  volcanoes  and  geologic  windows 
areas.  Horse  and  bicycle  use  would  be 
provided  at  three  escarpment  crossings. 
This  alternative  would  have  the  greatest 
impact  on  natural  resources,  ciUtural 
resoiuces,  and  values  held  by  culturally 
affiUated  groups. 

Alternative  4:  The  "no-action" 
alternative,  describes  the  conditions  and 
impacts  that  woidd  exist  at  the 
monument  without  a  change  in  current 
management  direction  or  an  approved 
management  plan.  There  would  be  no 
new  visitor  or  heritage  education  center. 
This  alternative  would  have  the  fewest 
facilities.  Horseback  and  bicycle  riding 
would  be  permitted  within  the 
monument  only  where  currently 
allowed.  The  interim  visitor  center  at 
Las  Imagines  would  become  the  primary 
visitor  center,  accommodating  only  a 
limited  number  of  visitors. 
Archeological  sites,  petroglyphs,  and 
the  cultiual  landscape  would  continue 
to  be  adversely  impacted  by  vandalism. 
DATES:  Comments  on  the  Draft  GMP/ 
IXP/EIS  should  be  received  no  later 
than  November  6, 1995.  The  dates  and 
times  for  public  meetings  regarding  the 
Draft  GMP/DCP/EIS  can  be  obtained  by 
contacting  Petroglyph  National 
Monument  at  505-839-4429. 
ADDRESSES:  Comments  on  the  Draft 
GMP/DCP/EIS  should  be  submitted  to 
Superintendent,  Petroglyph  National 
Monument,  4735  Unser  Blvd.,  NW., 


Albuquerque,  New  Mexico  87120,  505- 
839-4429. 

SUPPLEMENTARY  MFORMATKM:  PubUc 
reading  copies  of  the  DraJl  GMP/DCP/ 
EIS  will  be  available  for  review  at  the 
following  locations:  Department  of 
Interior  Natural  Resources  Library.  1849 
C  Street,  NW.,  Washington.  DC  20240; 
Office  of  Public  Afiiairs,  National  Park 
Service.  1849  C  Street,  NW., 
Washington.  DC  20240;  Southwest 
Systems  Support  Office,  1100  Old  Santa 
Fe  Trail,  Santa  Fe,  New  Mexico; 
Petroglyph  National  Monument,  Las 
Imagines  Visitor  Center.  4735  Unser 
Blvd..  NW.,  Albuquerque,  New  Mexico; 
and  local  public  libraries. 

Dated:  July  21.1995. 

Enwat  W.  Ortaga, 

Acting  Superintendent,  Southwest  System 
Office. 

(PR  Doc.  9S-18676  Filed  7-2&-95;  8:45  am] 
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DEPARTMEMT  OF  JUSTICE 

Immigration  and  Naturalization  Service 
PNS  No.  1730-05;  AG  Order  No.  1981-05] 
RIN  1115^030 

Extension  of  Designation  of  Bosnia- 
Hercegovina;  Under  Temporary 
Protected  Status  Program 

AQENCY:  Immigration  and  Natiualization 
Service,  Justice. 
ACTION:  Notice. 

summary:  This  notice  extends,  imtil 
August  10, 1996,  the  Attorney  General's 
designation  of  Bosnia-Hercegovina 
under  the  Temporary  Protected  Status 
program  provided  for  in  section  244A  of 
the  Inunigration  and  Nationahty  Act,  as 
amended  ("the  Act").  Accordingly, 
eligible  aliens  who  are  nationals  of 
Bosnia-Hercegovina,  or  who  have  no 
nationality  and  who  last  habitually 
resided  in  Bosnia-Hercegovina,  may  re- 
register for  Temporary  Protected  Status 
and  extension  of  employment 
authorization.  This  re-registration  is 
limited  to  persons  who  already  have 
registered  for  the  initial  period  of 
Temporary  Protected  Status  which 
ended  on  August  10, 1993.  In  addition, 
some  Bosnians  may  be  eligible  for  late 
initial  registration  pursuant  to  8  CFR 
240.2(f)(2). 

EFFECTIVE  DATES:  This  extension  of 
designation  is  effective  on  August  11, 
1995.  and  will  remain  in  effect  until 
August  10. 1996.  The  primary  re- 
registration  procedures  become  effiective 
on  July  31, 1995.  and  will  remain  in 
effect  until  August  29, 1995. 


FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Chirlin.  Adjudications  Officer, 
Immigration  and  Natiuahzation  Service, 
Room  3214, 425  I  Street,  NW., 
Washington,  DC  20536,  telephone  (202) 
514-5014. 

SUPPLEMENTARY  INFORMATION:  Under 
section  244A  of  the  Act,  as  amended  by 
section  302(a)  of  Pub.  L.  101-649  and 
section  304(b)  of  Pub.  L.  102-232  (8 
U.S.C.  1254a),  the  Attorney  General  is 
authorized  to  grant  Temporary  Protected 
Status  in  the  United  States  to  eligible 
aliens  who  are  nationals  of  a  foreign 
state  designated  by  the  Attorney 
General,  or  who  have  no  nationality  and 
who  last  habitually  resided  in  that  state. 
The  Attorney  General  may  designate  a 
state  upon  finding  that  the  state  is 
experiencing  ongoing  armed  conflict, 
environmental  disaster,  or  certain  other 
extraordinary  and  temporary  conditions 
that  prevent  nationals  or  residents  of  the 
country  from  returning  in  safety. 

Effective  on  August  10, 1992,  the 
Attorney  General  designated  Bosnia- 
Hercegovina  for  Temporary  Protected 
Status  for  a  period  of  12  months,  57  FR 
35604.  The  Attorney  General  extended 
the  designation  of  Bosnia-Hercegovina 
under  the  Temporary  Protected  Status 
program  for  additional  12-month 
periods  xmtil  August  10, 1995,  59  FR 
36219. 

This  notice  extends  the  designation  of 
Bosnia-Hercegovina  imder  the 
Temporary  Protected  Status  program  for 
an  additional  12  months,  in  accordance 
with  sections  244A(b)(3)  (A)  and  (C)  of 
the  Act.  This  notice  also  describes  the 
procedures  with  which  eligible  aliens 
who  are  nationals  of  Bosnia- 
Hercegovina,  or  who  have  no  nationality 
and  who  last  habitually  resided  in 
Bosnia-Hercegovina,  must  comply  in  re- 
registering for  Temporary  Protected 
Status. 

In  addition  to  timely  re-registrations 
and  late  re-registrations  authorized  by 
this  notice's  extension  of  Bosnia- 
Hercegovina's  Temporary  Protected 
Status  designation,  late  initial 
registrations  are  possible  for  some 
Bosnians  under  8  CFR  240.2(f)(2).  Such 
late  initial  registrant   must  have  been 
"continuously  physically  present"  in 
the  United  States  since  Augxist  10. 1992. 
and  must  have  had  a  valid  immigrant  or 
non-immigrant  status  during  the 
original  registration  period. 

An  Application  for  Employment 
Authorization,  Form  1-765.  must  always 
be  filed  as  part  of  either  a  re-registraUon 
or  as  part  of  a  late  initial  registration 
together  with  the  Application  for 
Temporary  Protected  Status.  Form  I- 
821.  The  appropriate  filing  fee  must 
accompany  Form  1-765  unless  a 


properly  documented  fee  waiver  request 
is  submitted  to  the  Immigration  and 
Naturalization  Service  or  the  appUcant 
does  not  request  employment 
authorization.  The  Immigration  and 
Natiualization  Service  requires 
Temporary  Protected  Status  registrants 
to  submit  Form  1-765  for  data-gathering 
purposes. 

Notice  of  Extension  of  Designation  of 
Bosnia-Hercegovina  Under  the 
Temporary  Protected  Status  Program 

By  the  authority  vested  in  me  as 
Attorney  General  under  section  244A  of 
the  Inunigration  and  Nationality  Act,  as 
amended,  (8  U.S.C.  1254a),  and 
pursuant  to  sections  244A(b)(3)  (A)  and 
(C)  of  the  Act,  I  have  had  consultations 
with  the  appropriate  agencies  of  the 
Government  concerning  (a)  the 
conditions  in  Bosnia-Hercegovina;  and 
(b)  whether  permitting  nationals  of 
Bosnia-Hercegovina  and  aliens  having 
no  nationality  who  last  habitually 
resided  in  Bosnia-Hercegovina,  to 
remain  temporarily  in  the  United  States 
is  contrary  to  the  national  interest  of  the 
United  States.  As  a  result,  I  determine 
that  the  conditions  for  the  original 
designation  of  Temporary  Protected 
Status  for  Bosnia-Hercegovina  continue 
to  be  met.  Accordingly,  it  is  ordered  as 
follows: 

(1)  The  designation  of  Bosnia- 
Hercegovina  under  section  244A(b)  of 
the  Act  is  extended  for  an  additional  12- 
month  period  fi'om  August  11, 1995,  to 
August  10, 1996. 

(2)  I  estimate  that  there  are 
approximately  400  nationals  of  Bosnia- 
Hercegovina,  and  aliens  having  no 
nationality  who  last  habitually  resided 
in  Bosnia-Hercegovina,  who  have  been 
granted  Temporary  Protected  Status  and 
who  are  eligible  for  re-registration. 

(3)  A  national  of  Bosnia-Hercegovina, 
or  an  afien  having  no  nationality  who . 
last  habitually  resided  in  Bosnia- 
Hercegovina,  who  received  a  grant  of 
Temporary  Protected  Status  during  the 
initial  period  of  designation  from 
August  10, 1992,  to  August  10. 1993, 
must  comply  with  the  re-registration 
requirement  contained  in  8  CFR  240.17, 
which  are  described  in  pertinent  part  in 
paragraphs  (4)  and  (5)  of  this  notice. 

(4)  A  national  of  Bosnia-Hercegovina, 
or  an  alien  having  no  nationality  who 
last  habitually  resided  in  Bosnia- 
Hercegovina,  who  previously  has  been 
granted  Temporary  Protected  Status, 
must  re-register  by  filing  a  new 
Application  for  Temporary  Protected 
Status,  Form  I-«21,  together  with  an 
AppUcation  for  Employment 
Authorization,  Form  1-765,  within  the 
30-day  period  beginning  oh  July  31. 
1995.  and  ending  on  August  29, 1995, 


in  order  to  be  eligible  for  Temporary 
Protected  Status  during  the  period  from 
August  11, 1995,  until  August  10,  1996. 
Late  Re-registration  applications  will  be 
allowed  pursuant  to  8  CFR  240.17(c). 

(5)  There  is  no  fee  for  Form  1-821 
filed  as  part  of  the  re-registration 
application.  The  fee  prescribed  in  8  CFR 
103.7(b)(1),  ciurently  seventy  dollars 
($70),  will  be  charged  for  Form  1-765. 
filed  by  an  aUen  requesting  employment 
authorization  pursuant  to  the  provisions 
of  paragraph  (4)  of  this  notice.  An  alien 
who  does  not  request  employment 
authorization  must  nonetheless  file 
Form  1-821  together  with  Form  1-765, 
but  in  such  cases  both  Form  1-821  and 
Form  1-765  should  be  submitted 
without  fee. 

(6)  Pursuant  to  section  244A(b)(3)(A) 
of  the  Act,  the  Attorney  General  will 
review,  at  least  60  days  before  August 
10,  1996,  the  designation  of  Bosnia- 
Hercegovina  under  the  Temporary 
Protected  Status  program  to  determine 
whether  the  conditions  for  designation 
continue  to  be  met.  Notice  of  that 
determination,  including  the  basis  for 
the  determination,  will  be  published  in 
the  Federal  Register. 

(7)  Information  concerning  the 
Temporary  Protected  Status  program  for 
nationals  of  Bosnia-Hercegovina,  and 
aliens  having  no  nationality  who  last 
habitually  resided  in  Bosnia- 
Hercegovina,  will  be  available  at  local 
Immigration  and  Natiualization  Service 
offices  upon  publication  of  this  notice. 

Dated:  )uly  25. 1995. 
Janet  Reno, 
Attorney  General. 
IFR  Doc.  95-18715  Filed  7-28-95;  8:45  am] 
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PNS  No.  1720-05;  AG  Order  No.  1082-05] 
RIN1115-nAC30 

Extension  of  Designation  of  Somalia; 
Under  Temporary  Protected  Status 
Program 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Notice. 

SUMMARY:  This  notice  extends,  until 
September  17, 1996,  the  Attorney 
General's  designation  of  Somalia  under 
the  Temporary  Protected  Status  program 
provided  for  in  section  244A  of  the 
Immigration  and  Nationality  Act,  as 
amended  ("the  Act").  Accordingly, 
eligible  aliens  who  are  nationals  of 
Somalia,  or  who  have  no  nationality  and 
who  last  habitually  resided  in  Somalia 
may  re-register  for  Temporary  Protected 
Status  and  extension  of  employment 
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authorization.  This  re-registration  is 
limited  to  persons  who  already  have 
registered  for  the  initial  period  of 
Temporary  Protected  Status  which 
ended  on  September  16, 1992.  In 
addition,  some  Somalians  may  be 
eligible  for  late  initial  registration 
pursuant  to  8  CFR  240.2(f)(2). 
EFFECTIVE  DATES:  This  extension  of 
designation  is  effective  on  September 
18, 1995,  and  will  remain  in  effect  imtil 
September  17, 1996.  The  primary  re- 
registration  procedures  b«;ome  effective 
on  August  19, 1995,  and  will  remain  in 
effect  until  September  17, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Chirlin.  Adjudications  Officer, 
Immigration  and  Naturalization  Service, 
Room  3214,  425  I  Street.  NW., 
Washington,  DC  20536,  telephone  (202) 
514-5014. 

SUPPLEMENTARY  INFORMATION:  Under 
section  244A  of  the  Act.  as  amended  by 
section  302(a)  of  Pub.  L.  101-649  and 
section  304(b)  of  Pub.  L.  102-232  (8 
U.S.C.  1254a),  the  Attorney  General  is 
authorized  to  grant  Temporary  Protected 
Status  in  the  United  States  to  eUgible 
aliens  who  are  nationals  of  a  foreign 
state  designated  by  the  Attorney 
General,  or  who  have  no  nationality  and 
who  last  habitually  resided  in  that  state. 
The  Attorney  General  may  designate  a 
state  upon  finding  that  the  state  is 
experiencing  ongoing  armed  conflict, 
environmental  disaster,  or  certain  other 
extraordinary  and  temporary  conditions 
that  prevent  nationals  or  residents  of  the 
country  from  returning  in  safety. 

Effective  on  September  16,  1991.  the 
Attorney  General  designated  SomaUa  for 
Temporary  Protected  Status  for  a  period 
of  12  months,  56  FR  46804.  The 
Attorney  General  extended  the 
designation  of  Somalia  imder  the 
Temporary  Protected  Status  program  for 
additional  12-month  period  until 
September  17,  1995.  59  FR  43359. 

This  notice  extends  the  designation  of 
SomaUa  imder  the  Temporary  Protected 
Status  program  for  an  additional  12 
months,  in  accordance  with  sections 
244A(b)(3)(A)  and  (C)  of  the  Act.  This 
notice  also  describes  the  procedures 
with  which  eligible  aliens  who  are 
nationals  of  Somalia,  or  who  have  no 
nationality  and  who  last  habitually 
resided  in  Somalia,  must  comply  in  re- 
registering for  Temporary  Protected 
Status. 

In  addition  to  timely  re-registrations 
and  late  re-registration  authorized  by 
this  notice's  extension  of  Somalia's 
Temporary  Protected  Status  designation, 
late  initial  registrations  are  possible  for 
some  Somalians  under  8  CFR 
240.2(f)(2).  Such  late  initial  registrants 
must  have  been  "continuously 


physically  present"  in  the  United  States 
since  September  16. 1991.  and  must 
have  had  a  valid  immigrant  or  non- 
immigrant status  during  the  original 
registration  period. 

An  Application  for  Employment 
Authorization.  Form  1-765,  must  always 
be  filed  as  part  of  either  a  re-registration 
or  as  part  of  a  late  initial  registration 
together  with  the  Application  for 
Temporary  Protected  Status,  Form  I- 
821.  The  appropriate  filing  fee  must 
accompany  Form  1-765  imless  a 
properly  dociunented  fee  waiver  request 
is  submitted  to  the  Immigration  and 
Naturahzation  Service  or  the  applicant 
does  not  request  employment 
authorization.  The  Immigration  and 
Naturalization  Service  requires 
Temporary  Protected  Status  registrants 
to  submit  Form  1-765  for  data-gathering 
purposes. 

Notice  of  Extension  of  Designation  of 
Somalia  Under  the  Temporary 
Protected  Status  Program 

By  the  authority  vested  in  me  as 
Attorney  General  under  section  244A  of 
the  Immigration  and  Nationality  Act.  as 
amended.  (8  U.S.C.  1254a).  and 
pursuant  to  sections  244A(b)(3)(A)  and 
(C)  of  the  Act,  I  have  had  consultations 
with  the  appropriate  agencies  of  the 
Government  concerning  (a)  the 
conditions  in  Somalia;  and  (b)  whether 
permitting  nationals  of  Somalia,  and 
aliens  having  no  nationality  who  last 
habitually  resided  in  Somalia,  to  remain 
temporarily  in  the  United  States  is 
contrary  to  the  national  interest  of  the 
United  States.  As  a  result,  I  determine 
that  the  conditions  for  the  original 
designation  of  Temporary  Protected 
Status  for  Somalia  continue  to  be  met. 
Accordingly,  it  is  ordered  as  follows: 

(1)  The  designation  of  Somalia  under 
section  244A(b)  of  the  Act  is  extended 
for  an  additional  12-month  period  from 
September  18. 1995,  to  September  17. 
1996. 

(2)  I  estimate  that  there  are 
approximately  350  nationals  of  SomaUa, 
and  aUens  having  no  nationality  who 
last  habitually  resided  in  Somalia,  who 
have  been  granted  Temporary  Protected 
Status  and  who  are  eUgible  for  re- 
registraUon. 

(3)  A  national  of  Somalia,  or  an  aUen 
having  no  nationality  who  last 
habituaUy  resided  in  Somalia,  who 
received  a  grant  of  Temporary  Protected 
Status  during  the  initial  period  of 
designation  from  September  16. 1991,  to 
September  16, 1992,  must  comply  with 
the  re-registration  requirements 
contained  in  8  CFR  240.17,  which  are 
described  in  pertinent  part  in 
paragraphs  (4)  and  (5)  of  this  notice. 


(4)  A  national  of  SomaUa,  or  an  aUen 
having  no  nationality  who  last 
habitually  resided  in  SomaUa,  who 
previously  has  been  granted  Temporary 
Protected  Status,  must  re-register  by 
filing  a  new  Application  for  Temporary 
Protected  Status,  Form  1-821,  together 
with  an  AppUcation  for  Employment 
Authorization,  Form  1-765,  within  the 
30-day  period  beginning  on  August  19, 
1995,  and  ending  on  September  17, 
1995,  in  order  to  be  eUgible  for 
Temporary  Protected  Status  during  the 
period  from  September  18, 1995,  imtil 
September  17, 1996.  Late  re-registration 
appUcations  will  be  aUowed  pursuant  to 
8  CFR  240.17(c). 

(5)  There  is  no  fee  for  Form  1-821 
filed  as  part  of  the  re-registration 
application.  The  fee  prescribed  in  8  CFR 
103.7(b)(1),  currently  seventy  dollars 
($70),  will  be  charged  for  Form  1-765, 
filed  by  an  aUen  requesting  employment 
authorization  pursuant  to  the  provisions 
of  paragraph  (4)  of  this  notice.  An  aUen 
who  does  not  request  employment 
authorization  must  nonetheless  file 
Form  1-821  together  with  Form  1-765, 
but  in  such  cases  both  Form  1-821  and 
Form  1-765  should  be  submitted 
without  fee. 

(6)  Piu^uant  to  section  244A(b)(3)(A) 
of  the  Act,  the  Attorney  General  wiU 
review,  at  least  60  days  before 
September  17, 1996,  the  designation  of 
SomaUa  under  the  Temporary  Protected 
Status  program  to  determine  whether 
the  conditions  for  designation  continue 
to  be  met.  Notice  of  that  determination, 
including  the  basis  for  the 
determination,  will  be  published  in  the 
Federal  Register. 

(7)  Information  concerning  the 
Temporary  Protected  Status  program  for 
nationals  of  Somalia,  and  aUens  having 
no  nationaUty  who  last  habitually 
resided  in  SomaUa,  wiU  be  available  at 
local  Immigration  and  Naturalization 
Service  offices  upon  pubUcation  of  this 
notice. 

Dated:  July  25, 1995. 
lanet  Reno, 
Attorney  General. 

[FR  Doc.  95-18714  Filed  7-28-95;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Federal-Stats  Unemployment 
Compensation  Program;  Availal>ility  of 
Benefits  Quality  Control  Annual  Report 
Results 

AGENCY:  Employment  and  Training 
Administration,  Labor. 


ACTION:  Notice  of  AvailabiUty  of  the 
Unemployment  Insiuance  Benefits 
QuaUty  Control  Annual  Report  for 
Calendar  Year  1994. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  availabiUty  of  the 
Unemployment  Insurance  (UI)  QuaUty 
Control  (QC)  1994  Annual  Report  which 
contains  the  results  of  each  State's 
Benefits  QuaUty  Control  (BQC)  Program 
and  how  it  may  be  obtained. 
DATES:  The  Federal  digest  wiU  be 
available  after  July  31. 1995. 
ADDRESSES:  Copies  may  be  obtained  by 
writing  to  Mary  Ann  Wyrsch,  Director, 
Unemployment  Insurance  Service,  U.S. 
Department  of  Labor,  Employment  and 
Training  Administration,  200 
Constitution  Avenue,  N.W.,  Room  S- 
4231,  Washington.  D.C.  20210.  The 
digest  and  this  notice  contain  a  Ust  of 
names  and  addresses  of  persons  in  each 
State  who  will  provide  additional 
information  regarding  the  individual 
State  report  and  clarificaUons  upon 
request. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Sharkey,  Chief,  Division  of  System 
Operations  and  Analysis,  Office  of 
QuaUty  Control  at  202-219-7656.  (This 
is  not  a  toU  bee  number.) 
SUPPLEMENTARY  INFORMATION:  Each 
week,  staff  in  each  State's  Employment 
Security  Agency  investigate  random 
samples  of  UI  benefit  payments  and 
record  information  based  on  interviews 
with  claimants,  employers,  and  third 
parties  to  determine  whether  State  law, 
pohcy,  and  procedure  were  followed 
correctly  in  processing  the  sampled 
payment. 

The  Department  of  Labor  is 
publishing  results  from  the 
investigations  in  a  digest  which 
includes  information  on  the  52 
jurisdictions  participating  in  the  UI  QC 
program.  Five  items  are  reported  for 
each  State:  total  UI  benefit  dollars  paid 
to  the  population  of  claimants,  size  of 
the  QC  samples,  and  the  percentages  of 
proper  payments,  overpayments,  and 
underpayments  in  the  population 
estimated  from  the  QC  investigations. 
Ninety-five  percent  confidence  intervals 
have  been  computed  for  each  of  the 
three  percentages  presented  (proper 
payments,  overpayments,  and 
underpayments).  States  have  been 
encouraged  to  provide  narratives  to 
further  clarify  the  meaning  of  the  data 
based  on  their  specific  situations. 

Since  States'  laws,  poUcies,  and 
procediues  vary  considerably,  the  data 
cannot  be  used  to  draw  comparisons 
among  States. 

In  addition,  each  State  has  pubUshed 
its  Annual  Report  separately.  Persons 


wanting  clarification  or  additional 
information  concerning  a  specific 
State's  report  are  encouraged  to  contact 
the  individual  identified  in  the  attached 
mailing  Ust. 

Signed  at  Washington.  D.C,  on  July  25, 
1995. 

Timothy  Bamkle, 

Assistant  Secretary  of  Labor  for  Employment 
and  Training. 

UI  QC  Annual  Report  CY  1994 
State  Contacts 


Alabama 

Bill  Mauldin,  QC  Supervisor, 
Department  of  Industrial  Relations, 
649  Monroe  Street,  Room  321, 
Montgomery,  AL  36131,  (205)242- 
8130 

Alaska 

Karen  Van  Dusseldorp,  Q.C.  Data 
Analyst,  Alaska  Department  of  Labor, 
P.O.  Box  21149,  Juneau,  AK  99802- 
1149,  (907)465-3000 

Arizona 

Dave  Berggren,  Employment  Security 
Administration,  Technical  Support 
Section,  Department  of  Economic 
Security,  P.O.  Box  6123,  Site  701B-4, 
Phoenix,  AZ  85005,  (602)542-3771 

Arkansas 

Phil  Price,  Interim  Director,  AR 
Employment  Security  Dept.,  P.O.  Box 
2981,  Little  Rock,  AR  72203, 
(501)682-2121 
or 

Norma  Madden,  QC  Supervisor,  AR 
Employment  Security  Dept.,  P.O.  Box 
2981,  Little  Rock,  AR  72203, 
(501)682-3087 

California 

Suzaime  Schroeder,  Office  of 
Constituent  Affairs,  Employment 
Development  Dept.,  P.O.  Box  826880, 
Sacramento,  CA  94280-0001, 
(916)654-9029 

Colorado 

Kay  Gilbert.  CO  Dept.  of  Labor  & 
Employment,  QuaUty  Control  Unit,  UI 
Staff  Services,  1120  Lincoln  St..  Suite 
1419,  Denver,  CO  80203,  (303)894- 
2272 

Connecticut 

Robert  Pollick,  Director  of 
Communications,  Employment 
Security  Division.  200  FoUy  Brook 
Boulevard,  Wethersfield,  CT  06109, 
(203)566-4374 

Delaware 

W.  Thomas  MacPherson,  Director,  Div. 
of  Unemployment  Insiuance,  DE 


Department  of  Labor.  P.O.  Box  9029, 
Newark.  DE  19714.  (302)368-6735 

District  of  Columbia 

Roberta  Bauer,  Assistant  Director, 
CompUance  &  Independent 
Monitoring,  DC  Dept.  of  Employment 
Services,  500  "C"  Street,  NW., 
Washington,  DC  20001,  (202)724- 
7492 

Florida 

Kenneth  E.  Holmes,  UC  Director,  FL 
Dept.  of  Unemployment  Comp., 
Caldwell  Building,  Room  201, 
Tallahassee,  FL  32399-0209. 
(904)921-3889 

Georgia 

David  Poythress.  Commissioner,  Georgia 
Department  of  Labor,  148 
International  Blvd.,  NE,  Suite  600, 
Atlanta.  GA  30303.  (404)656-3011 

Hawaii 

Douglas  Odo.  UI  Administrator.  Dept.  of 
Labor  &  Industrial  Relations,  830 
Punchbowl  Street,  Honolulu,  Hawaii 
96813,  (808)586-9069 

Idaho 

Janie  Perez.  QC  Supervisor,  Idaho 
Department  of  Employment,  317  Main 
Street,  Boise,  ID  83735.  (208)334- 
6285 

Illinois 

Joseph  Wojcik,  Dept.  of  Employment 
Security.  One  Congress  Center,  QC 
Unit,  Room  301,  401  South  State 
Street,  Chicago.  IL  60605.  (312)793- 
1175 

Indiana 

Sandy  Jesse,  Quality  Control  Supervisor. 
Dept.  of  Workforce  Development,  10 
North  Senate  Avenue.  IndianapoUs. 
IN  46204,  (317)233-6676 

Iowa 

Larry  Venenga,  QC  Supervisor,  Iowa 
Dept.  of  Employment  Services,  1000 
East  Grand  Avenue,  Des  Moines,  lA 
50319,  (515)  281-8398 

Kansas 

Joseph  Ybarra,  QC  Supervisor,  Kansas 
Dept.  of  Human  Resources,  401  SW 
Topeka  Blvd.,  Topeka,  KS  66603, 
(913)296-4077 

Kentucky 

Marcia  R.  Morgan,  Director,  Div.  of 
Unemployment  Insurance,  275  East 
Main  Street,  2nd  floor,  Frankfort,  KY 
40621,  (502)564-2900 

Louisiana 

Mariaime  SulUvan.  UI  Claims 
Coordinator,  Louisiana  Dept.  of  Labor, 
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P.O.  Box  94094-9094,  Baton  Rouge, 
LA  70804,  (504)342-7103 

Maine 

Gail  Thayer,  UI  Director,  Bureau  of 
Employment  Secxirity,  20  Union 
Street,  Augusta,  ME  04330,  (207)287- 
2316 

Maryland 

Thomas  Wendel,  Executive  Director, 
Unemployment  Insurance  Division, 
Dept.  of  Econ.  &  Emp.  Development, 
1100  North  Eutaw  Street,  Baltimore, 
MB  21201,  (410)767-2464 

Massachusetts 

Rena  Kottcamp,  Dir.  of  Research, 
Division  of  Employment  Security, 
Charles  F.  Hurley  ES  Building, 
Boston,  MA  02114,  (617)626-6556 

Michigan 

Powell  Cozart,  Bureau  Manager,  Audits 
and  Investigations,  MI  Employment 
Security  Comm.,  Fisher  Building, 
Suite  1030,  3011  West  Grand  Blvd., 
Detroit,  MI  48202,  (313)876-5691 

Minnesota 

Marti  Huiras,  Minnesota  Dept.  of  Jobs  k 
Training,  QC  Unit.  2nd  Floor.  390 
North  Robert  Street.  St.  Paul,  MN 
55101,  (612)296-5347 

Mississippi 

Merrill  Merkle,  MS  Employment 
Security  Comm.,  Quality  Control 
Unit,  P.O.  Box  1699,  Jackson.  MS 
39205-1699,  (601)961-7764 

or 

Don  Ware,  MS  Employment  Security 
Comm.,  UI  Technical  Services,  P.O. 
Box  1699,  Jackson.  Mississippi 
39205-1699,  (601)961-7752 

Missouri 

Marilyn  A.  Hutcherson.  Asst.  Dir., 
Unemployment  Insurance,  MO 
Division  of  Employment  Security, 
P.O.  Box  59.  Jefferson  City.  MO 
65104.  (314)751-3670 

Montana 

Rod  Sager.  Administrator.  Dept.  of 
Labor  and  Industry.  Unemployment 
Insurance  Division,  P.O.  Box  1728. 
Helena,  MT  59624.  (406)444-2723 

Nebraska 

Will  Sheehan.  Administrator,  UI 
Benefits 
or 

Don  Gammill,  Administrator,  UI 
Program  Evaluation.  P.O.  Box  94600. 
Lincoln,  NE  68509-4600.  (402)471- 
9000 


Federal  Register  /  Vol.  60.  No.  146  /  Monday,  July  31.  1995  /  Notices 


Nevada 

Karen  Rhodes,  Public  Information 
OfBcer,  Department  of  Employment. 
Training,  and  Rehabilitation,  500  E. 
Third  Street,  Carson  City,  NV  89713, 
(702) 687-4620 

New  Hampshire 

Darrell  Gates.  QC  Supervisor,  Quality 
Control  Unit.  NH  Dept.  of 
Employment  Security,  10  West  Street, 
Concord,  NH  03301,  (603)  228-4073 

New  Jersey 

Paulette  Laubsch,  Assistant 
Commissioner,  Employment  Security 
&  Job  Training,  New  Jersey 
Department  of  Labor,  CN  058, 
Trenton,  NJ  08625,  (609)  984-5666 

New  Mexico 

Betty  Campbell,  BQC  Supervisory, 
Quality  Control  Section.  New  Mexico 
Department  of  Labor.  401  Broadway 
N.E..  P.O.  Box  1928.  Albuquerque, 
NM  87103,  (505)  841-6491 

New  Yoiic 

Charles  G.  Kilb,  EKrector.  Division  of 
Audit  &  Compliance.  NY  State 
Department  of  Labor,  State  Office 
Campus,  Building  12 — Room  261. 
Albany,  NY  12240,  (518)  457-0284 

North  Carolina 

Preston  L.  Johnson,  Asst.  Comm.,  for 
Unemployment  Insurance, 
Employment  Security  Comm.  of  NC. 
P.O.  Box  25903,  Raleigh,  NC  27611, 
(919) 733-1239 

North  Dakota 

John  Welder,  Job  Insurance  Director,  Job 
Service  North  Dakota.  P.O.  Box  1537, 
Bismarck.  ND  58502,  (701)  224-2825 

Ohio 

Gay  M.  Gilbert,  Deputy  Director,  OH 
Bureau  of  Employment  Services,  145 
South  Front  Street.  P.O.  Box  1618. 
Columbus,  OH  43216.  (614)  466-9755 

Oklahoma 

Terry  W.  McHale.  QC  Supervisor,  OK 
Employment  Security  Comm..  Will 
Rogers  Memorial  Office  Bldg.,  Rm 
102,  Oklahoma  City,  OK  73105.  (405) 
557-7206 

Oregon 

James  Mosley.  QC  Supervisor,  Oregon 
Employment  Department,  875  Union 
Street  N.E..  Salem.  OR  97311,  (503) 
373-7963 

Pennsylvania 

Jack  Rudy,  Director,  Bureau  of 
Unemployment  Compensation 
Benefits  and  Allowances  Division. 


Department  of  Labor  &  Ijidustry.  415 
Labor  and  Industry  Building, 
Harrisburg,  PA  17121,  (717)  787-3547 


Puerto  Rico 

Carmen  Otero  de  McCulloch,  Assistant 
Secretary,  PR  Dept.  of  Labor  and 
Human  Resources,  505  Munoz  Rivera 
Avenue.  Hato  Rey,  PR  00918,  (809) 
754-2131 

Rhode  Island 

Lawrence  Fitch,  Director,  Dept.  of 
Employment  Security,  24  Mason 
Street,  Providence,  RI 02903,  (401) 
277-3648 

South  Carolina 

William  H.  Griffin,  Deputy  Exec.  Dir.. 
Unemployment  Insurance,  SC 
Employment  Security  Comm.,  P.O. 
Box  995.  Columbia.  SC  29202.  (803) 
737-2400 

South  Dakota 

Dennis  Angerhofer,  Unemployment 
Insurance  Division,  Department  of 
Labor,  P.O.  Box  4730,  Aberdeen,  SD 
57402-4730,  (605)  622-2005 

Tennessee 

Ann  Ridings,  BQC  Supervisor,  Quality 
Control  Unit,  TN  Dept.  of 
Employment  Security.  10th  Floor, 
Volunteer  Plaza,  500  James  Robertson 
Parkway.  Nashville,  TN  37245-0001. 
(615)  741-3190 

Texas 

Bert  West,  UI  QC  Supervisor,  UI  Quality 
Control,  (512)  463-2394 
or 
Mike  Sheridan,  Director, 
Unemployment  Insurance,  (512)  463- 
0735 

Both  at: 
Texas  Employment  Commission,  101  E 
15th  Street,  Austin.  TX  78778 

Utah 

Terry  Bums,  Director.  Unemployment 
Insurance,  Dept.  of  Employment 
Security,  174  Social  Hall  Avenue, 
P.O.  Box  11249.  Salt  Lake  City,  UT 
84147,  (801  533-2201 

Vermont 

Robert  Herbst,  QuaHty  Control  Chief, 
Dept.  of  Employment  &  Training,  P.O. 
Box  488,  Montpelier.  VT  05602,  (802) 
828-4382 

Virginia 

F.W.  Tucker,  IV,  Chief  of  Benefits, 
Unemployment  Insurance  Services. 
Virginia  Employment  Commission. 
P.O.  Box  1358,  Richmond,  VA  23211, 
(804) 786-3032 


Washington 

Teresa  Morris,  Director.  WA 
Employment  Security  Dept.,  Office  of 
Management  Review.  P.O.  Box  90465, 
Olympia,  WA  98507-9046,  (206)  493- 
9435 

West  Virginia 

Andrew  N.  Richardson,  Commissioner, 
Bureau  of  Employment  Programs,  112 
Cahfomia  Avenue,  Charleston,  WV 
25305,  (304)  558-2629 

Wisconsin 

Chet  Frederick,  WI  Dept.  of  Industry, 
Labor  and  Human  Relations,  Quality 
Control  Unit.  P.O.  Box  7905,  Madison, 
WI  53707,  (608)  266-8260 

Wyoming 

Beth  Nelson,  Administrator.  UJ 
Administration,  P.O.  Box  2760, 
Casper,  WY  82602,  (307)  235-3254 

[FR  Doc.  95-18698  Filed  7-28-95;  8:45  amj 
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Public  Meeting;  Federal  Committee  on 
Apprenticeship 

agency:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice. 


Pxu^uant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  act  (Pub.  L. 
92-463;  5  U.S.C.  App.  1),  notice  is 
hereby  given  that  the  Federal  Committee 
on  Apprenticeship  (FCA)  wrill  conduct 
an  open  meeting  on  August  16,  1995,  at 
the  Sheraton  Inn  at  Ann  Arbor,  3200 
Boardwalk,  Ann  Arbor.  Michigan  48108. 

The  agenda  will  include: 
9:00  a.m.  Call  to  Order 
Administrative  Matters 
•  Meeting  Logistics 
Approval  of  Minutes 
Report  on  National  Skill  Standards 

Board 
Work  Group  Reports  and 
Recommendations 
Reauthorization/funding  Carl 
Perkins  Vocational  Education  Act 
Pilot  test  projects  for  promotion/ 
I  expansion  of  registered 
apprenticeship 
'  •  National  Registered  Apprenticeship 

Award  Program 
'1  Regulatory  Barriers  to  Expansion  of 
'.  Registered  Apprenticeship 
Legislation  affecting  registered 
apprenticeship  Briefing  on 
■  "Apprenticeship:  The  Answer  for 
I  America's  Future"  (Oct.  1-3, 1995, 
I  Washington  Hilton.  Wash..  DC) 
National  Association  of  State  and 

Territorial  Apprenticeship  Directors 
(NASTAD)  Report 
National  Association  of  Governmental 
Labor  Officials  (NAGLO)  Report 


Bureau  of  Apprenticeship  and  Training 

Report 
Public  Comments 
Other  Business 
12:30  p.m.  Adjournment 

The  agenda  is  subject  to  change  due 
to  time  constraints  and  priority  items 
which  may  come  before  the  Committee 
between  the  time  of  this  publication  and 
the  scheduled  date  of  the  FCA  meeting. 

Members  of  the  public  are  invited  to 
attend  the  proceedings.  Individuals  with 
disabilities  should  contact  Marion  M. 
Winters  at  (202)  219-5921.  Ext.  114  no 
later  than  August  4. 1995,  if  special 
accommodations  are  needed. 

Any  member  of  the  public  who 
wishes  to  file  vmtten  data,  views  or 
arguments  pertaining  to  the  agenda  may 
do  so  by  furnishing  it  to  the  Designated 
Federal  Official  at  any  time  prior  to  the 
meeting.  His  address  is:  Mr.  Anthony 
Swoope,  Director.  Bureau  of 
Apprenticeship  and  Training,  ETA,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Room  N-4649, 
Washington.  D.C.  20210. 

Fifteen  duplicate  copies  are  needed 
for  the  members  and  for  inclusion  in  the 
minutes  of  the  meeting. 

Any  member  of  the  public  who 
wishes  to  si>eak  at  this  meeting  should 
so  indicate  the  nature  of  intended 
presentation  and  the  amount  of  time 
needed  by  furnishing  a  written 
statement  to  the  Designated  Federal 
Official  by  August  11. 1995.  The 
Chairperson  will  announce  at  the 
beginning  of  the  meeting  the  extent  to 
which  time  will  permit  the  granting  of 
such  requests. 

Signed  at  Washington.  D.C,  this  25th  day 
of  July  1995. 

Timothy  M.  Baniicle. 

Assistant  Secretary  of  Labor  for  Employment 
and  Training. 

[FR  Doc.  95-18716  Filed  7-28-95;  8:45  am] 
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Occupational  Safety  and  Health 
Administration 

Oregon  State  Standards;  Notice  of 
Approval 

1.  Background 

Part  1953  of  Title  29.  Code  of  Federal 
Regulations,  prescribes  procedures 
under  Section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  Regional 
Administrator)  under  a  delegation  of 
authority  fi-om  the  Assistant  Secretary  of 
Labor  for  occupational  Safety  and 


Health  (hereinafter  called  the  Assistant 
Secretary  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  vdth  Section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  December  28, 1972,  notice  was 
published  in  the  Federal  Register  (37 
FR  28628)  of  the  approval  of  the  Oregon 
plan  and  the  adoption  of  Subpart  D  to 
Part  1952  containing  the  decision. 

The  Oregon  plan  provides  for 
adoption  of  State  standards  which  are  at 
least  as  effective  as  comparable  Federal 
standards  promulgated  under  Section  6 
of  the  Act.  Section  1953.20  provides 
that  where  any  alteration  in  the  Federal 
program  could  have  an  adverse  impact 
on  the  at  least  as  effective  as  status  of 
the  State  program,  a  program  change 
supplement  to  a  State  plan  shall  be 
required.  The  Oregon  plan  also  provides 
for  the  adoption  of  Federal  standards  as 
State  standards  by  reference. 

In  response  to  Federal  standard 
changes,  the  State  has  submitted  by 
letter  dated  May  10. 1994,  a  standard 
amendment  identical  to  29  CFR 
1910.110(d)(ll),  Storage  and  HandUng 
of  Liquefied  Petroleum  Gases,  as 
published  in  the  Federal  Register  (58 
FR  15089)  on  March  19.  1993.  This 
correction  was  made  when  the  standard 
^yas  reprinted  on  August  27.  1993. 
In  response  to  Federal  standard 
chfuiges.  the  State  has  submitted  by 
letter  dated  April  21, 1994,  State 
standard  amendments  identical  to  29 
CFR  1910.94.  1910.96  and  1910.100. 
Subpart  G — Occupational  Health  and 
Environmental  Control,  as  published  in 
the  Federal  Register  (58  FR  35308)  on 
June  30. 1993.  These  corrections  were 
made  when  the  standard  was  reprinted 
on  April  6. 1994. 

In  response  to  Federal  standard 
changes,  the  State  has  submitted  by 
letter  dated  November  4,  1994.  State 
standard  amendments  identical  to  29 
CFR  1910.132,  1910.133,  1910.135. 
1910.136  and  1910.138  and  Appendices 
A  and  B.  Personal  Protective 
Equipment,  as  published  in  the  Federal 
Register  (59  FR  6126)  on  February  9. 
1994.  In  addition,  several  Oregon- 
initiated  rules  at  OAR  437-02-123 
through  137  were  delegated  because  the 
new  Federal  adoption  now  covers  these 
areas.  The  changes  were  adopted  in 
Administrative  Order  5-1994.  on 
September  30. 1994.  and  became 
effective  on  September  30.  1994. 
In  response  to  Federal  standard 
changes,  the  State  has  submitted  by 
letter  dated  November  4, 1994.  State 
standard  amendments  identical  to 
Federal  changes  to  29  CFR 
1910.146(k)(2)(ii)  and  the  "Atmospheric 
monitoring"  section  of  Appendix  E. 
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"Sewer  System  Entry",  of  the  Permit- 
Required  Confined  Spaces  standard,  as 
published  in  the  Federal  Register  (59 
FR  26114)  on  May  19. 1994.  The  change 
was  adopted  in  Administrative  Order  5- 
1994,  on  September  30, 1994.  and 
became  effective  on  September  30, 1994. 
OSHA  previously  approved  Oregon's 
Permit-Required  Confined  Spaces 
standard  in  the  Federal  Register  (58  FR 
57631)  on  October  26, 1993. 

On  its  own  initiative,  the  State  of 
Oregon  has  submitted  by  letter  dated 
February  10, 1994,  a  repeal  of  most  of 
the  State  standard  OAR  437.  Division 
116,  Carcinogens,  and  a  renumbered 
State-initiated  rule  for  Carcinogens  in 
Uboratories,  OAR  437-02-391.  Oregon 
has  repealed  most  of  Division  116 
because  the  carcinogens  in  this  code 
have  been  replaced  by  separate  federal 
standards  for  individual  carcinogens. 
The  State's  original  Carcinogens 
standard,  OAR  437  Chapter  22-017(D). 
received  Federal  Register  approval  (40 
FR  50583)  on  October  30,  1975.  The 
State's  standard  was  subsequently 
recodified,  without  change,  as  OAR  437, 
Division  116,  and  received  Federal 
Register  approval  (52  FR  27077)  on  July 
17, 1987.  The  change  was  adopted  in 
Administrative  Order  12-1993  on 
August  20, 1993,  and  became  effective 
on  November  1, 1993. 

On  its  own  initiative,  the  State  of 
Oregon  has  submitted  by  letter  dated 
February  10, 1994,  from  John  A. 
Pompei,  Administrator,  to  James  W. 
Lake,  Regional  Administrator,  and 
incorporated  as  part  of  the  plan,  a 
redesignated,  renimibered  and  slightly 
amended  standard  for  Thiram,  whdch  is 
not  covered  by  OSHA.  The  State's 
original  standard  OAR  437.  Division 
130,  received  Federal  Register  approval 
(44  FR  71469)  on  December  11, 1979. 
The  amendment  to  the  standard  deleted 
a  minor  exemption  to  an  eye  protection 
requirement.  The  change  was  adopted 
in  Administrative  Order  12-1993  on 
August  20. 1993.  and  became  effective 
on  November  1. 1993. 

On  its  own  initiative,  the  State  of 
Oregon  has  submitted  by  letter  dated 
February  10, 1994,  a  renumbered  and 
slightly  amended  standard  for  MOCA  (4, 
4'-Methylene  bis  (2-Chloro-Aniline)), 
which  is  not  covered  by  OSHA.  The 
State's  original  standard  OAR  437, 
Chapter  22-017(D)  received  Federal 
Register  approval  (40  FR  50583)  on 
October  30, 1975.  The  State's  original 
standard  was  subsequently  recodified, 
without  change,  as  OAR  437,  Division 
116,  and  received  Federal  Register 
approval  (52  FR  27077)  on  July  17, 
1987.  This  change  is  needed  because  the 
State's  one  code  at  Division  116,  which 
covered  all  carcinogens,  was  replaced 


by  16  separate  standards  identical  to  the 
federal.  However,  since  MOCA  is  not 
required  by  OSHA.  a  separate  standard 
for  MOCA  is  necessary.  The  only 
changes  to  the  standard  were  to  change 
the  word  carcinogen  to  MOCA.  him/her 
to  them  and  his/her  to  their.  The  change 
was  adopted  in  Administrative  Order 
12-1993  on  August  20. 1993.  and 
became  effective  on  November  1. 1993. 

On  its  own  initiative,  the  State  of 
Oregon  has  submitted  by  letter  dated 
February  10,  1994,  repeal  of  OAR  437, 
Division  137  and  adoption  by  reference 
of  29  CFR  1910.1002.  Coal  Tar  Pitch 
Volatiles.  The  State's  original  standard 
received  Federal  Register  approval  (50 
FR  20105)  on  May  14,  1985.  The  change 
was  adopted  in  Administrative  Order 
12-1993  on  August  20, 1993.  and 
became  effective  on  November  1  1993. 

On  its  own  initiative,  the  State  of 
Oregon  has  submitted  by  letter  dated 
February  10. 1994.  a  repeal  of  most  of 
OAR  437,  Division  116  and  the  adoption 
by  reference  of  the  toxic  and  hazardous 
substances  at  29  CFR  1910.1003  and 
1910.1004.  and  1910.1006  through 
1910.1016.  The  State's  original 
standard,  OAR  Chapter  22-017(D), 
received  Federal  Register  approval  (40 
FR  50583)  on  October  30, 1975.  The 
State's  standard  was  subsequently 
recodified,  without  change,  as  OAR  437. 
Division  116,  and  received  Federal 
Register  approval  (52  FR  27077)  on  July 
17, 1987.  Tne  change  was  adopted  in 
Administrative  Order  12-1993  on 
August  20, 1993,  and  became  effective 
on  November  1,1993. 

On  its  own  initiative,  the  State  of 
Oregon  has  submitted  by  letter  dated 
February  10. 1994.  a  repeal  of  OAR  437, 
Division  131.  and  the  adoption  by 
reference  of  29  CFR  1910.1017.  Vinyl 
Chloride.  The  original  standard  received 
Federal  Register  approval  (45  FR  81132) 
on  December  9, 1980.  The  change  was 
adopted  in  Administrative  Order  12- 
1993  on  August  20, 1993,  and  became 
effective  on  November  1, 1993. 

On  its  own  initiative,  the  State  of 
Oregon  has  submitted  by  letter  dated 
February  10. 1994,  a  repeal  of  OAR  437, 
Division  100,  and  the  adoption  by 
reference  of  29  CFR  1910.1018, 
Inorganic  Arsenic.  The  original  standard 
received  Federal  Register  approval  (45 
FR  47546)  on  July  15, 1980.  The  change 
was  adopted  in  Administrative  Order 
12-1993  on  August  20, 1993,  and 
became  effective  on  November  1. 1993. 

On  its  own  initiative,  the  State  of 
Oregon  has  submitted  by  letter  dated 
February  10. 1994,  the  adoption  by 
reference  of  29  CFR  1910.1029.  Coke 
Oven  Emissions.  Previously,  the  State 
certified  that  there  was  no  industry 
where  the  standard  would  apply.  The 


change  was  adopted  in  Administrative 
Order  12-1993  on  August  20, 1993.  and 
became  effective  on  November  1. 1993. 

On  its  own  initiative,  the  State  of 
Oregon  has  submitted  by  letter  dated 
February  10, 1994,  a  repeal  of  OAR  437. 
Division  146,  and  the  adoption  by 
reference  of  29  CFR  1910.1043.  Cotton 
Dust.  The  original  standard  received 
Federal  Register  approval  (47  FR  7550) 
on  February  19. 1982.  The  change  was 
adopted  in  Administrative  Order  12- 
1993  on  August  20, 1993.  and  became 
effective  on  November  1. 1993. 

On  its  own  initiative,  the  State  of 
Oregon  has  submitted  by  letter  dated 
February  10. 1994,  a  repeal  of  OAR  437, 
Division  132,  and  the  adoption  by 
reference  of  29  CFR  1910.1044. 1.2- 
Dibromo-3-Chloropropane.  The  original 
standard  received  Federal  Register 
approvar(44  FR  71470)  on  December  11, 
1979.  The  change  was  adopted  in 
Administrative  Order  12-1993  on 
August  20. 1993.  and  became  effective 
on  November  1, 1993. 

On  its  own  initiative,  the  State  of 
Oregon  has  submitted  by  letter  dated 
February  10, 1994,  a  repeal  of  OAR  437, 
Division  135.  and  the  adoption  by 
reference  of  29  CFR  1910.1045, 
Acrylonitrile.  The  original  standard 
received  Federal  Register  approval  (45 
FR  47546)  on  July  15. 1980.  The  change 
was  adopted  in  Administrative  Order 
12-1993  on  August  20. 1993.  and 
became  effective  on  November  1, 1993. 

All  State  letters  were  sent  from  John 
A.  Pompei.  Administrator,  to  James  W. 
Lake,  Regional  Administrator,  and 
incorporated  as  part  of  the  plan. 

2.  Decision 

OSHA  has  determined  that  the  State 
standard  amendments  are  at  least  as 
effective  as  the  comparable  Federal 
standards,  as  required  by  Section 
18(c)(2)  of  the  Act.  OSHA  has  also 
determined  that  these  State  standard 
amendments  are  identical  to  the  Federal 
amendments,  except  for  the  Carcinogens 
in  Laboratories,  Thiram,  and  MOCA 
changes  which  are  substantially 
identical  to  the  previously  approved 
standards.  OSHA  therefore  approves  the 
standards;  however,  the  right  to 
reconsider  this  approval  is  reserved  for 
the  Carcinogens  in  Laboratories, 
Thiram,  and  MOCA  amendments 
should  substantial  objections  be 
submitted  to  the  Assistant  Secretary. 

3.  Location  of  Supplement  for 
Inspection  and  Copying 

A  copy  of  the  standards,  along  with 
the  approved  plan,  may  be  inspected 
and  copied  during  normal  business 
hours  at  the  following  locations:  Office 
of  the  Regional  Administrator, 


Occupational  Safety  and  Health 
Administration,  1111  Third  Avenue. 
Suite  715.  Seattle.  Washington  98101- 
3212;  Oregon  Occupational  Safety  and 
Health  Division.  Department  of 
Consumer  and  Business  Services, 
Salem.  Oregon  97310;  and  the  Office  of 
State  Programs,  Occupational  Safety  and 
Health  Administration,  Room  N-3476, 
200  Constitution  Avenue.  NW, 
Washington,  D.C.  20210. 

4.  Public  Participation 

Under  29  CFR  1953.2(c).  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  (>egon  State  Plan  as 
a  proposed  change  and  making  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reasons: 

1.  The  standard  changes  are  identical 
to  the  federal  standards  which  were 
promulgated  in  accordance  with  the 
federal  law  including  meeting 
requirements  for  public  participation. 

2.  The  standard  changes  were  adopted 
in  accordance  with  the  procedural 
requirements  of  State  law  and  further 
pubic  participation  would  be 
repetitious. 

This  decision  is  effective  Jidy  31, 
1995. 

(Sec.  18.  Pub.  L.  91-596,  84  Stat.  6108  (29 
U.S.Q  667]). 

Signed  at  Seattle,  Washington,  this  20th 
day  of  March  1995. 
Richard  S.  Teirill. 
Acting  Regional  Administrator. 
[FR  Doc.  95-18699  Filed  7-28-95;  8:45  am] 
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Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  95-64; 
Exemption  Application  No.  D-09878,  ot  al.] 

Grant  of  Individual  Exemptions; 
Tenneco,  Inc.,  Health  Care  Plan 

AGENCY:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  docimient  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
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Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  appUcations 
for  a  complete  statement  of  Uie  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31. 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(8)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836, 
32847,  August  10. 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Tenneco,  Inc.  Health  Care  Plan  (the 
Plan)  Located  in  Houston,  Texas 

(I>rohibited  Transaction  Exemption  95-64; 
Exemption  Application  No.  D-09878J 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2),  and  407(a)  of  the 
Act  shall  not  apply  to  the  contribution 
to  the  Plan  of  common  stock  (the  Stock) 
of  Tenneco.  Inc.  (Tenneco)  by  Tenneco 
or  any  of  its  subsidiaries,  provided  the 
following  conditions  are  satisfied:  (a) 
The  Plan  will  dispose  of  the  Stock 
received  within  2  business  days  of 
receipt,  either  by  sale  on  the  open 
market  or  by  sale  to  Tenneco:  (b)  any 
sale  of  the  Stock  from  the  Plan  to 


Tenneco  will  comply  writh  conditions 
(1)  and  (2)  of  section  408(e)  of  the  Act; 
and  (c)  Tenneco  will  pay  any  and  all 
transactional  costs  for  any  sales  by  the 
Plan  on  the  open  market. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  pubhshed  on  May 
22,  1995  at  60  FR  27124. 

Written  Comments:  "The  Department 
received  nine  written  comments  and 
numerous  telephone  inquiries  with 
respect  to  the  proposed  exemption  in 
which  the  writers  and  callers  sought 
additional  information  concerning  the 
proposed  exemption.  The  Department 
provided  this  information  by  telephone. 
In  addition,  the  Department  received 
one  written  comment  requesting  that  the 
Department  deny  the  exemption 
application.  The  commentator 
complained  about  the  increase  in  his 
required  contribution  to  the  Plan,  and 
also  stated  that  he  disagreed  with  the 
applicant's  represefitation  that  the 
market  pnce  of  the  Stock  v\rill  not  be 
diluted  by  the  infusion  of  shares  in  the 
market  as  a  resuh  of  the  subject 
transaction. 

The  applicant  responded  to  this 
comment  by  stating  that  the  required 
increases  in  participants'  contributions 
to  the  Plan  were  made  for  legitimate 
business  reasons  and  were  unrelated  to 
the  transaction  which  is  the  subject  of 
the  exemption  request.  With  regard  to 
the  commentator's  second  point,  the 
applicant  responded  that  the  sale  of  the 
Stock  by  the  Plan  should  not  lead  to  a 
dilution  of  the  price  of  the  Stock 
because  the  volume  of  Stock  passing 
through  the  Plan  will  be  relatively 
small.  It  is  intended  that  the  Plan  will 
receive  a  contribution  from  Tenneco 
(and  sell  each  share  immediately 
thereafter)  of  approximately  691,000 
shares  of  the  Stock  over  a  six -month 
period.  In  1994,  the  average  daily 
trading  volume  of  Stock  on  the  New 
York  Stock  Exchange  was 
approximately  540.000  shares  per  day. 
Because  the  number  of  shares  involved 
in  the  subject  transaction  is  relatively 
small  compared  to  the  general  trading 
volume  of  the  Stock,  the  applicant 
anticipates  that  there  will  be  no  effect 
on  the  market  price  of  the  Tenneco 
shares. 

The  Department  has  considered  the 
entire  record,  including  the  comments 
submitted  and  the  applicant's  responses 
thereto,  and  has  determined  to  grant  the 
exemption  as  it  was  proposed. 

For  Further  Information  Contact:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 
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The  Brown  Group.  Inc.  401(k)  Savings 
Plan  (the  Plan)  Located  in  SL  Louis, 
Missouri 

[Prohibited  Transaction  Exemption  9&-65; 
Exemption  Application  No.  D-099511 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  secUon  4975(c)(1)(A)  through  (E)  of      , 
the  Code,  shall  not  apply  to  the 
guarantee  (the  Guarantee)  by  The  Brown 
Group,  Inc.  (the  Employer),  the  sponsor 
of  the  Plan,  of  amounts  due  the  Plan 
with  respect  to  a  guaranteed  investment 
contract  issued  by  Confederation  Life 
(Confederation  Life),  including  the 
Employer's  potential  cash  advances  to 
the  Plan  (the  Advances)  pursuant  to  the 
Guarantee  and  the  potential  repayment 
of  the  Advances  (the  Repayments): 
provided  that  the  following  conditions 
are  satisfied: 

(A)  No  interest  and/or  expenses  are 
paid  by  the  Plan; 

(B)  The  Advances  are  made  in  lieu  of 
amounts  due  the  Plan  under  the  terms 
oftheGIC; 

(C)  The  Repayments  are  restricted  to 
cash  proceedbs  actually  received  by  the 
Plan  from  Confederation  Life  or  any 
other  entity  making  payment  with 
respect  to  Confederation  Life's 
obligations  under  the  terms  of  the  GIC, 
or  from  the  sale  or  transfer  of  the  GIC 
to  unrelated  third  parties  (the  GIC 
Proceeds),  and  no  other  Plan  assets  are 
used  to  make  the  Repayments;  and 

(D)  The  Repayments  will  be  waived  to 
the  extent  the  Advances  exceed  the  GIC 
Proceeds. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting 
this  exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  May 
10, 1995  at  60  FR  24903. 

For  Fujther  Information  Contact: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

BlackRock  Financial  Management  L.P. 
(BlackRock)  Located  in  New  York,  New 
York 

(Prohibited  Transaction  Exemption  95-66; 
Application  No.  D-09963J 

Exemption 

The  restrictions  of  sections 
406(a)(1)(A)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A)  of  the 
Code,  shall  not  apply  to  the  proposed 
cross-trading  of  equity  or  debt  securities 
between  various  accounts  managed  by 
BlackRock  (the  Accoimts)  where  at  least 


one  Accotmt  involved  in  any  cross-trade 
is  an  employee  benefit  plan  account 
(Plan  Account)  for  which  BlackRock 
acts  as  a  fiduciary. 

Conditions  and  Definitions 

This  exemption  is  subject  to  the 
follovtring  conditions: 

1.  (a)  A  Plan's  participation  in  the 
cross-trade  program  is  subject  to  a 
written  authorization  executed  in 
advance  by  a  fiduciary  with  re8{>ect  to 
each  such  Plan,  the  fiduciary  of  which 
is  independent  of  BlackRock; 

(b)  Tne  authorization  referred  to  in 
paragraph  (a)  is  terminable  at  will 
without  penalty  to  such  Plan,  upon 
receipt  by  BlackRock  of  written  notice 
of  termination;  and 

(c)  Before  an  authorization  is  made, 
the  authorizing  Plan  fiduciary  must  be 
furnished  with  any  reasonably  available 
information  necessary  for  the 
authorizing  fiduciary  to  determine 
whether  the  authorization  should  be 
made,  including  (but  not  limited  to)  a 
copy  of  this  exemption,  an  explanation 
of  how  the  authorization  may  be 
terminated,  a  description  of  BlackRock's 
cross-trade  practices,  and  any  other 
reasonably  available  information 
regarding  the  matter  that  the  authorizing 
fiduciary  requests. 

2.  (a)  No  more  than  three  (3)  business 
days  prior  to  the  execution  of  any  cross- 
trade  transaction,  BlackRock  must 
inform  an  independent  fiduciary  of  each 
Plan  involved  in  the  cross-trade 
transaction:  (i)  that  BlackRock  proposes 
to  buy  or  sell  specified  securities  in  a 
cross-trade  transaction  if  an  appropriate 
opportunity  is  available;  (ii)  the  current 
trading  price  for  such  securities;  and 
(iii)  the  total  number  of  shares  to  be 
acquired  or  sold  by  each  such  Plan; 

(d)  Prior  to  each  cross-trade 
transaction,  the  transaction  must  be 
authorized  either  orally  or  in  writing  by 
the  independent  fiduciary  of  each  Plan 
involved  in  the  cross-trade  transaction; 

(c)  If  a  cross-trade  transaction  is 
authorized  orally  by  an  independent 
fiduciary,  BlackRock  will  provide 
written  confirmation  of  such 
authorization  in  a  manner  reasonably 
calculated  to  be  received  by  such 
independent  fiduciary  within  one  (1) 
business  day  from  the  date  of  such 
authorization; 

(d)  The  authorization  referred  to  in 
this  paragraph  (2)  will  be  effective  for  a 
period  of  three  (3)  business  days;  and 

(e)  No  more  than  ten  (10)  days  after 
the  completion  of  a  cross-trade 
transaction,  the  independent  fiduciary 
authorizing  the  cross-trade  transaction 
must  be  provided  a  written  confirmation 
of  the  transaction  and  the  price  at  which 
the  transaction  was  executed. 


3.  (a)  Each  cross-trade  transaction  is 
effected  at  the  ciurent  market  value  for 
the  security  on  the  date  of  the 
transaction,  which  shall  be,  for  equity 
securities,  the  closing  price  for  the 
security  on  the  date  of  the  transaction, 
and  for  debt  securities,  the  fair  market 
value  for  the  security  as  determined  in 
accordance  with  paragraph  (b)  of  Rule 
17a-7  issued  by  the  Secvuities  and 
Exchange  Commission  (SEC)  under  the 
Investment  Company  Act  of  1940  (the 
1940  Act); 

(b)  The  cross-trade  transaction  is 
effected  at  a  price  that:  (1)  in  ^e  case 
of  any  equity  security,  is  within  10 
percent  of  the  closing  price  for  the 
security  on  the  day  before  the  date  on 
which  BlackRock  receives  authorization 
from  the  independent  Plan  fiduciary  to 
engage  in  the  cross-trade  transaction; 
and  (2)  in  the  case  of  any  debt  security, 
is  within  10  percent  of  the  fair  market 
value  of  the  sectuity  on  the  lasl 
valuation  date  preceding  the  date  on 
which  BlackRock  receives  authorization 
by  the  independent  Plan  fiduciary  to 
engage  in  the  cross-trade  transaction  as 
determined  in  accordance  vyith  SEC 
Rule  17a-7(b)  of  the  1940  Act; 

(c)  The  securities  involved  in  the 
cross-trade  transaction  are  those  for 
which  there  is  a  generally  recognized 
market; 

(d)  The  cross-trade  transaction  is 
effected  only  where  the  trade  involves 
less  than  five  (5)  percent  of  the  aggregate 
average  daily  trading  volume  of  the 
securities  which  are  the  subject  of  the 
transaction  for  the  week  immediately 
preceding  the  authorization  of  the 
transaction.  A  cross- trade  transaction 
may  exceed  this  limit  only  by  express 
authorization  of  independent  fiduciaries 
on  behalf  of  Plans  affected  by  the 
transaction,  prior  to  the  execution  of  the 
cross-trade. 

4.  For  all  accounts  participating  in  the 
cross-trading  program,  if  the  number  of 
units  of  a  particular  security  which  any 
accounts  need  to  sell  on  a  given  day  is 
less  than  the  number  qi  units  of  such 
security  which  any  accoimts  need  to 
buy,  or  vice  versa,  the  direct  cross-trade 
opportunity  must  be  allocated  among 
the  buying  or  selling  accoimts  on  a  pro 
rata  basis. 

5.  (a)  BlackRock  furnishes  the 
authorizing  Plan  fiduciary  at  least  once 
every  three  months,  and  not  later  than 
45  days  following  the  period  to  which 
it  relates,  a  report  disclosing:  (i)  a  list  of 
all  cross-trade  transactions  engaged  in 
on  behalf  of  the  Plan;  and  (ii)  with 
respect  to  each  cross-trade  transaction, 
the  prices  at  which  the  securities 
involved  in  the  transaction  were  traded 
on  the  date  of  such  transaction;  and 


(b)  The  authorizing  Plan  fiduciary  is 
furnished  with  a  summary  of  the 
information  required  under  this 
paragraph  4(a)  at  least  once  per  year. 
The  summary  must  be  furnished  within 
45  days  after  the  end  of  the  period  to 
which  it  relates,  and  must  contain  the 
following:  (i)  a  description  of  the  total 
amount  of  Plan  assets  involved  in  cross- 
trade  transactions  during  the  period;  (ii) 
a  description  of  BlackR(KJc's  cross-trade 
practices,  if  such  practices  have 
changed  materially  during  the  i>eriod 
covered  by  the  summary;  (iii)  a 
statement  that  the  Plan  fiduciary's 
authorization  of  cross-trade  transactions 
may  be  terminated  upon  receipt  by 
BlackRock  of  the  fiduciary's  written 
notice  to  that  effect;  and  (iv)  a  statement 
that  the  Plan  fiduciary's  auUiorization  of 
the  cross-trade  transactions  will 
continue  in  effect  unless  it  is 
terminated. 

6.  The  cross-trade  transaction  does 
not  involve  assets  of  any  Plan 
established  or  maintained  by  BlackRock 
or  any  of  its  affiliates. 

7.  All  Plans  that  participate  in  the 
cross-trade  program  have  total  assets  of 
at  least  $25  million. 

8.  BlackRock  receives  no  fee  or  other 
compensation  (other  than  its  agreed 
upon  investment  management  fee)  with 
respect  to  any  cross-trade  transaction. 

9.  BlackRock  is  a  discretionary 
investment  manager  with  respect  to 
Plans  participating  in  the  cross-trade 
program. 

10.  For  purposes  of  this  exemption: 

(a)  "Cross-trade  transaction"  means  a 
purchase  and  sale  of  securities  between 
accounts  for  which  BlackRock  or  an 
affihate  is  acting  as  an  investment 
manager; 

(b)  "Affiliate"  means  any  person 
directly  or  indirectly  through  one  or 
more  intermediaries,  controlling, 
controlled  by,  or  under  common  control 
with  BlackRock; 

(c)  "Plan  Account"  means  an  account 
holding  assets  of  one  or  more  employee 
benefit  plans  that  are  subject  to  the  Act, 
for  which  BlackRock  acts  as  a  fiduciary. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  June 
7, 1995,  at  60  FR  30111. 

For  Further  Information  Contact:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-free  number.) 


Federal  Register  /  Vol.  60.  No.  146  /  Monday,  July  31,  1995  /  Notices 


39013 


408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  reUeve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  D.C.,  this  26th  day 
of  July  1995. 

Ivan  Strasfield, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 

[FR  Doc.  95-18718  Filed  7-28-95;  8:45  am) 

BILLING  CODE  4$10-M-P 


[Application  No.  D-09783  et  al.] 

Proposed  Exemptions;  Texas 
Commerce  Bank  National  Association 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 


General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 


SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  vmtten  comments  or  request  for 


a  hearing  on  the  |}ending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
the  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5507.  200  Constitution 
Avenue  NW.,  Washington,  D.C.  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
withii  15  days  of  the  date  of  pubhcation 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836,  32847,  August  10,  1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17. 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 


JMI 
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The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Texas  Commerce  Bank  National 
Association  (Texas  Commerce)  Located 
in  Houston.  TX 

lApplication  No.  D-097831 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836.  32847.  August  10. 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  section  406(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  leasing,  since  September  15, 1993, 
of  certain  office  space  in  a  building  (the 
Building)  owned  by  the  Maritime 
Association— I.L.A.  Pension  Fimd  (the 
Pension  Plan)  to  Texas  Commerce,  a 
party  in  interest  with  respect  to  the 
Pension  Plan. 

This  proposed  exemption  is 
conditioned  on  the  following 
requirements: 

(a)  The  trustees  of  the  Pension  Plan 
(the  Trustees),  who  are  independent  of 
Texas  Commerce,  believe  that  the 
leasing  of  office  space  in  the  Building  by 
the  Plan  to  Texas  Commerce  is  and  will 
continue  to  be  in  the  best  interest  of  the 
Pension  Plan  and  its  participants  and 
beneficiaries. 

(b)  The  decision  by  the  Pension  Plan 
to  enter  into  and  continue  leasing  office 
space  in  the  Building  to  Texas 
Commerce  has  been  made  and  will 
continue  to  be  made  by  the  Trustees  in 
consultation  with  an  independent 
property  manager  and  an  independent 
fiduciary. 

(c)  The  terms  of  the  lease  have 
remained  and  will  remain  at  least  as 
favorable  to  the  Pension  Plan  as  those 
obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party. 

(d)  The  rental  charged  by  the  Pension 
Plan  under  the  lease  has  been  based  and 
will  continue  to  be  based  upon  arm's 
length  negotiations  with  uiuelated 
parties. 

(e)  The  Trustees,  in  conjunction  with 
the  independent  fiduciary,  have  and 
will  continue  to  (i)  monitor  the  terms 
and  conditions  of  the  lease  as  well  as 
the  terms  and  conditions  of  the 


exemption  and  (ii)  take  all  actions  that 
are  necessary  and  proper  to  safeguard 
the  interests  of  the  Pension  Plan  and  its 
partiapants  and  beneficiaries. 

(f)  The  subject  lease  has  involved  and 
will  continue  to  involve  less  than  25 
percent  of  the  Pension  Plan's  total 
assets. 

Effective  Date:  If  granted,  this 
proposed  exemption  will  be  effective 
September  15. 1993. 


Summary  of  Facts  and  Representations 

1.  The  Pension  Plan  is  a 
multiemployer.  Taft-Hartley  plan  that 
has  been  established  and  maintained  in 
accordance  with  section  302(c)(5)  of  the 
Labor  Management  Relations  Act  of 
1947.  as  amended,  between  the  South 
Atlantic  and  GiUf  Coast  District 
International  Longshoremen's 
Association  (the  Union)  and  the  West 
Gulf  Maritime  Association  (the 
Association).  The  Pension  Plan  is 
administered  by  a  board  of  16  trustees, 
one-half  of  whom  are  appointed  by  the 
Association  and  one-half  of  whom  are 
appointed  by  the  Union.  The  principal 
offices  of  the  Pension  Plan  are  located 
in  Houston,  Texas,  Investment  decisions 
for  the  Pension  Plan  are  made  by  the 
Trustees  and  various  investment 
consultants.  As  of  September  30, 1994. 
the  Pension  Plan  had  net  assets  of 
$409,325,675.  As  of  August  4. 1994.  the 
Pension  Plan  had  6,069  participants. 

2.  The  Union  and  its  affiliated  locals 
represent  longshoremen  from  Lake 
Charles.  Louisiana  to  Brownsville. 
Texas.  There  are  31  affiliated  locals  in 
this  geographic  area. 

3.  The  Association  is  a  Texas 
nonprofit  corporation  exempt  boia 
taxation  under  section  501(c)(6)  of  the 
Code.  Its  members  include  business 
organizations  engaged  in  the  shipping 
industry  from  uie  Charles,  Louisiana 
to  Brownsville.  Texas.  Approximately 
35  members  of  the  Association 
contribute  to  the  Plan. 

4.  Texas  Commerce  is  a  national 
banking  association  with  locations  in 
Houston  and  other  Texas  cities.  It  is  a 
wholly  owned  subsidiary  of  Texas 
Commerce  BrancShares,  Inc.,  which  is  a 
wholly  owned  subsidiary  of  the  New 
York  aty-based  Chemical  Banking 
Corporation.  Texas  Commerce  provides 
a  full  range  of  banking  and  trust  services 
to  its  customers.  It  currently  serves  as  a 
fiduciary  to  the  Pension  Plan  but  it  has 
no  investment  discretion  with  respect  to 
the  Pension  Plan's  real  estate  assets 
including  the  subject  Building  described 
herein. 

5.  First  aty  Bank  Texas  (First  City) 
was  a  national  banking  association  with 
locations  in  Houston  and  other  Texas 
cities.  During  1979.  First  City  entered 


into  a  lease  agreement  under  which  it 
leased  space  in  a  building  located  at 
11550  Fuqua.  Houston.  Texas.  The 
Building  is  a  five-story  office  building 
containing  88.678  square  feet  of  gross 
space  and  83.636  square  feet  of  net 
rentable  space.  It  is  situated  on  an 
approximately  3.5  acre  tract  of  land.  The 
owner  of  the  Building  was  Crow- 
Southpoint  #1,  Ltd.  (Crow),  a  Texas 
limited  partnership.  First  Qty  used  the 
office  space  in  the  Building  as  a  bank 
lobby. 

6.  In  October  1982,  the  Plan 
purchased  a  60  percent  interest  in  the 
Building  bom  Crow  for  $3.9  million. 
This  transaction,  together  with  a  loan 
and  lease  agreement  were  covered  by 
Prohibited  Transaction  Exemption  (PTE) 
85-79,  (50  FR  18945).  an  administrative 
exemption  that  was  granted  by  the 
Department  on  May  3, 1985.  PTE  85-79, 
which  was  retroactive  to  October  27, 
1982.  provided  for  the  formation  of  a 
joint  venture  (the  Joint  Venture) 
between  the  Pension  Plan  and  Crow. 
Upon  the  formation  of  the  Joint  Venture. 
Crow  l)ecame  a  party  in  interest  with 
respect  to  the  Pension  Plan. 

"nie  terms  of  the  Joint  Venture  were 
negotiated  and  approved  by  Mr.  John  D. 
O'Connell  of  O'Connell  and  O'Coimell. 
Inc.,  a  real  estate  consultant,  who  was 
designated  by  the  trustees  of  the 
Pension  Plan  to  serve  as  the 
independent  fiduciary  on  behalf  of  the 
Pension  Plan.  Mr.  O'Connell  renders 
investment  advice  to  the  Pension  Plan 
with  respect  to  real  estate  transactions 
and  supervises  the  making  of  real  estate 
investments  on  behalf  of  the  Pension 

Plan. 

The  terms  of  the  Joint  Venture  were 
as  follows:  (a)  Crow  would  be  the 
managing  general  partner  of  the  Joint 
Venture;  (b)  Crow  would  contribute  the 
Building,  a  3.5  acre  site  improved  with 
a  five-story  office  building  to  the  Joint 
Venture  in  return  for  a  40  percent 
ownership  interest;  (c)  the  Pension  Plan 
would  be  required  to  make  a  $3.9 
million  capital  contribution  to  the  Joint 
Venture  in  return  for  a  60  percent 
ownership  interest;  (d)  the  Pension  Plan 
would  be  required  to  make  a  loan  of  $2 
million  to  Crow  at  11.25  percent  interest 
only  for  a  15  year  term,  with  interest 
payable  aimually  on  the  anniversary 
date  of  the  loan  and  principal  due  upon 
matiuity;  (e)  the  loan  would  be  secured 
by  Crow's  40  percent  ownership  interest 
in  the  Joint  Venture  and  would  be  used 
to  clear  complete  title  to  the  Building 
and  to  repay  Crow  the  funds  it 
expended  for  the  acquisition  of  the 
Building;  (f)  net  cash  flow  from  the 
operations  of  the  Joint  Venture  would  be 
distributed  60  percent  to  the  Pension 
Plan  and  40  percent  to  Crow;  (g)  Crow 


would  be  appointed  by  the  Joint 
Venture  as  manager  of  the  Building 
receiving  from  the  Joint  Venture  both  a 
management  fee  and  leasing 
commissions  pursuing  to  a  Management 
Agreement  between  Crow  and  the  Joint 
Venture;  (h)  the  Pension  Plan  would  be 
required  to  approve  leases  in  excess  of 
10.000  square  feet  or  for  terms  in  excess 
of  five  years  and  any  capital 
expenditure  in  excess  of  $50,000  would 
have  to  be  submitted  to  the  Pension 
Plan  for  approval;  and  either  (i)  partner 
in  the  Joint  Venture  could  cause  a  sale 
of  the  project  subject  to  a  right  of  first 
offer  to  the  other  partner. 

Aside  from  the  formation  of  the  Joint 
Venture,  PTE  85-79  provided  specific 
exemptive  relief  that  permitted  the 
Pension  Plan  to  make  the  $2  million 
loan  to  Qpow  under  the  terms  specified 
above.  PTE  85-79  also  allowed  Crow  to 
receive  lease  commissions  paid  by  the 
Joint  Venture  pursuant  to  the  terms  of 
the  Management  Agreement. 

7.  Also  commencing  in  October  1982, 
the  Pension  Plan  began  occupying  office 
space  in  the  Building  for  its 
administrative  offices  and  also  leasing 
space  therein  to  the  Maritime 
Association— I.L.A.  Welfare  Fund  (the 
Welfare  Plan)  and  the  Maritime 
Association  I.L.A.  Vacation  Plan  (the 
VacaUon  Plan).  The  Welfare  Plan  and 
the  Vacation  Plan  are  not  parties  in 
interest  with  respect  to  the  Pension  Plan 
but  they  do  have  common  trustees.  The 
apphcant  represents  that  the  leasing 
arrangement  between  the  Pension  Plan, 
the  Welfare  Plan  and  the  Vacation  Plan 
satisfies  the  terms  and  conditions  of 
PTE  77-10  (42  FR  33918.  July  1,  1977).' 

8.  In  October  1992.  two  events 
occurred  involving  the  Pension  Plan. 
First,  Ameritrust  Texas,  N.A. 
(Ameritrust),  a  national  banking 
association  with  locations  in  Houston 
and  other  Texas  cities,  began  providing 
custodial,  investment  management  and 
securities  lending  services  to  the 
Pension  Plan  as  well  as  to  the  Welfare 
Plan  and  the  Vacation  Plan.  At  that 
time,  Ameritrust  had  no  relationship  to 
First  aty  or  to  Texas  Commerce. 
Second.  First  City  was  taken  over  by  the 
Federal  Deposit  Insurance  Corporation 
(the  FDIC)  due  to  First  Qty's 
insolvency. 

9.  In  December  1992,  the  Pension  Plan 
acquired  the  40  percent  interest  in  the 
Building  that  was  held  by  Crow  as  a 
result  of  Crow's  default,  in  October 
1991,  on  the  $2  milfion  loan  and  failure 
to  cure  the  event  of  default.  The  Pension 
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Plan  then  foreclosed  on  Crow's  interest 
in  the  Joint  Venture.  The  Joint  Venture 
was  dissolved  and  the  Pension  Plan 
assumed  exclusive  ovraership  of  the 
Building.  The  Pension  Plan  incurred  no 
loss  in  connection  with  the  assimiption 
of  the  Building. 

10.  In  February  1993,  Texas 
Commerce  acquired  all  of  the  assets  of 
First  City  from  the  FDIC.  The  office 
space  became  a  bank  lobby  for  Texas 
Commerce  and  Texas  Conuneice 
executed  a  new  lease  with  the  Pension 
Plan  effective  April  18,  1993.  The 
apphcant  represents  that  no 
administrative  exemptive  relief  was 
requested  because  Texas  Conunerce  was 
not  a  party  in  interest  at  the  time  of  the 
execution  of  the  lease. 

11.  The  terms  of  the  Texas  Commerce 
lease  provide  for  a  primary  term  of  five 
yeare  with  an  option  to  renew  and 
extend  for  up  to  three  successive  five 
year  terms  of  five  years  each.  The 
rentable  area  is  15.713  square  feet  of 
space.  The  rental  amount  includes  base 
rent  of  $14.67  per  square  foot  or 
$230,509.58  per  year  ($19,209.14  per 
month)  and  an  operating  expense  of 
$6.67  per  square  foot  or  $104,805.71  per 
year.  Thus,  the  total  rent  is  $21.34  per 
square  foot  or  $335,315.39  per  year.  The 
lease  also  includes  an  alteration 
allowance  of  $50,000.2  In  the  event  of  a 
default.  Texas  Commerce  is  required  to 
reimburse  the  Pension  Plan  on  demand 
for  all  costs  reasonably  incurred  by  the 
Pension  Plan  on  demand  for  all  costs 
reasonably  incurred  by  the  Pension  Plan 
in  connection  therewith,  including 
attorney's  fees,  court  costs  and  related 
costs  plus  interest  thereon  at  an  annual 
rate  equal  to  the  prime  rate  charged  by 
Texas  Commerce  to  its  most 
creditworthy  borrowers  for  short-term 
commercial  loans.  The  same  default 
provisions  also  apply  in  the  event  of  a 
default  by  the  Pension  Plan. 

12.  The  trustees  of  the  Pension  Plan 
utilized  the  services  of  Mr.  Brint  Davis 
of  Trammel  Crow  Houston,  Inc.,  an 


'  The  Department  expresses  no  opinion  herein  on 
whether  the  leasing  arrangement  between  the 
Pension  Plan,  the  Welfare  Plan  and  the  Vacation 
Plan  complies  with  PTE  77-10. 


JMI 


'Article  9.01  of  the  Texas  Commerce  lease  allows 
the  lessee  to  move,  relocate  or  demolish  interior 
walls  inside  the  leased  space  and  to  paint  or  finish 
the  walls  as  the  lessee  may  choose.  The  lessee  is 
also  permitted  to  add  cabinets  and  fixtures  as 
needed  for  its  business  and  to  select  floor  coverings 
for  the  area. 

NotwithsUnding  the  alteration  allowance 
provision  set  forth  in  the  lease,  it  is  represented  that 
the  Trustees  of  the  Pension  Plan  did  not  allow  the 
office  space  currently  occupied  by  Texas  Commerce 
to  be  altered  in  such  a  manner  that  such  space 
could  be  leased  only  to  certain  types  of  lessees.  The 
applicant  states  that  the  original  buildout  of  the 
subject  space  was  pursuant  to  a  1979  lease  between 
Crow  and  First  Cit^  The  applicant  further 
represents  that  the  1979  lease  was  negotiated  at 
arm's  length  by  unrelated  parties  and  had  a  primary 
term  of  20  years.  The  applicant  notes  that  the 
Pension  Plan  did  not  acquire  an  equity  interest  in 
the  Building  until  1982. 


mdependent  building  property  manager 
and  Mr.  O'Connell,  the  independent 
fiduciary  for  the  Pension  Plan  in  PTE 
85-79.  to  represent  the  interests  of  the 
Pension  Plan  in  negotiating  the  lease 
with  Texas  Commerce.  The  apphcant 
represents  that  neither  Mr.  O'Connell 
nor  Mr.  Davis  are  employees,  officers,  or 
directors  of  Texas  Commerce  nor  is 
there  any  other  relationship  or 
connection  between  these  individuals 
and  Texas  Commerce.  Mr.  Davis's 
employer  is  the  exclusive  leasing  agent 
and  property  manager  for  the  Building. 
Mr.  O'Connell  reviews  all  leases  in  the 
Building  on  behalf  of  the  Pension  Plan 
to  ascertain  that  the  leases  are 
comparable  in  terms  to  the  conditions 
prevaiUng  in  the  market.  Mr.  O'Connell 
states  that  he  has  advised  the  Pension 
Plan  on  real  estate  matters  for  more  than 
15  years. 

13.  In  negotiating  the  terms  of  the 
lease  for  which  Texas  Commerce  pays  a 
base  rent  of  $14.67  per  square  foot  on 
an  "as  is  basis,"  Mr.  O'Connell 
represents  that  the  subject  Building  is 
located  in  an  isolated  area  with  very  few 
comparables  and  no  comparable  bank 
leases.  He  explains  that  office  space  in 
this  unique  area  enjoys  almost  100 
percent  occupancy  so  that  rents,  if  and 
when  available,  are  about  $16  per 
square  foot.  He  further  explains  that  the 
closest  areas  that  might  be  considered 
comparable  to  the  Building  are  the 
Qearlake  area  and  the  Hobby  Airport 
area  where  rents  are  approximately  $12 
per  square  foot. 

14.  On  September  15, 1993,  Texas 
Commerce  acquired  100  percent  of  the 
stock  of  Ameritrust.  This  event  caused 
the  existing  lease  to  become  a 
prohibited  transaction  in  violation  of 
the  Act  but  not  under  the  Code.  Also 
effective  as  of  September  15,  1993, 
Ameritrust  was  renamed  Texas 
Commerce  Trust  Company,  National 
Association  (Texas  Commerce  Trust). 
Texas  Commerce  Trust  continued  to 
provide  to  the  Plans  the  same  services 
initially  provided  by  Ameritrust. 
On  December  17,  1993,  Texas 
Commerce  Trust  was  dissolved  and 
merged  into  the  Trust  Department  of 
Texas  Commerce.  As  a  result  of  the 
merger,  the  lease  became  a  prohibited 
transaction  under  the  Code  as  well  as 
under  the  Act.  3 


'According  to  the  applicant,  Texas  Commerce 
was  a  party  in  interest  with  respect  to  the  Pension 
Plan  under  section  3(14)(H)  of  the  Act  because  it 
was  a  10  percent  or  more  shareholder  of  Texas 
Commerce  Trust,  which  was  a  service  provider  to 
the  Pension  Plan.  Because  section  497S  of  the  Code 
does  not  include  10  percent  shareholders  of  service 
providers  in  the  list  of  disqualified  persons,  the 
applicant  represents  that  the  lease  transaction  was 
not  subject  to  the  excise  tax  provisions  under 
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Neither  First  Qty,  Texas  Commerce, 
Ameritrust,  Texas  Commerce  Trust,  nor 
any  of  their  affiliates  have  ever  had  any 
relationship  to  the  Pension  Plan  other 
than  as  a  result  of  the  lease  and  the 
services  provided  by  Ameritrust  and  its 
successors.  Texas  Commerce  Trust  and 
Texas  Commerce. 

15.  Currently,  Texas  Commerce 
provides  the  same  custodial,  investment 
management  and  seciuities  lending 
services  to  the  Pension  Plan,  the  Welfare 
Plan,  the  Vacation  Plan  and  certain 
miscellaneous  accounts  (the  Accoimts) 
that  were  provided  by  Ameritrust  and 
Texas  Commerce  Trust.  The  fees 
associated  with  custodial  services 
totaled  $126,100  for  the  Plans  and  the 
Miscellaneous  Accounts  for  the  year 
ending  December  31, 1994.  Also  for  the 
year  ending  December  31, 1994,  the  fees 
associated  with  investment  management 
services  totaled  $106,660,  excluding  the 
Building.  Further,  the  fees  associated 
with  securities  lending  services 
provided  the  Plans  and  the 
Miscellaneous  Accounts  by  Texas 
Commerce  and  its  predecessors  totaled 
$48,000  for  the  period,  October  1, 1993 
through  July  31,1994. 

16.  Since  the  inception  of  the  lease, 
Texas  Commerce  has  continued  to  pay 
rent  to  the  Pension  Plan  in  a  timely 
manner  without  default  or  rental 
delinquencies.  However,  the  applicant 
is  aware  of  the  fact  that  a  prohibited 
transaction  occiuxed  in  violation  of  the 
Act  on  September  15, 1993.  Therefore, 
the  applicant  has  requested  exemptive 
reUef  with  respect  to  the  past  and 
continued  leasing  of  office  space  in  the 
Building  by  the  Pension  Plan  to  Texas 
Commerce.  If  granted,  the  proposed 
exemption  will  be  retroactive  to 
September  15, 1993.« 

17.  Mr.  O'Connell  notes  that  the  space 
presently  leased  to  Texas  Commerce 
was  originally  leased  to  First  City.  In  the 
course  of  time,  he  states  that  Texas 
Commerce  acquired  most  of  the  assets  of 
First  City  which  resulted  in  a 
duplication  or  overlap  of  banking 
facilities  in  many  areas  of  Harris  Coimty 
including  the  area  in  which  the 


section  4975  of  the  Code  until  the  merger  of  Texas 
Conunerce  Trust  into  Texas  Commerce  in  December 
1993.  At  that  time,  Texas  Commerce  became  a 
service  provider  to  the  Plan  by  reason  of  section 
4975(e)(2)(B)  of  the  Code. 

*  It  is  represented  that  once  the  Trustees  and 
Texas  Commerce  realized  that  a  prohibited 
transaction  had  occurred,  the  parties  caused  an 
exemption  application  to  be  prepared  in  January 
1994  and  subsequently  finalized  in  July  18. 1994. 
It  is  also  represented  that  the  Trustees  and  Texas 
Commerce  did  not  initially  realize  that  the 
acquisition  by  Texas  Commerce  of  Ameritrust  made 
the  lease  a  prohibited  transaction.  Further,  the 
applicant  notes  that  the  exemption  request  was  not 
filed  as  a  result  of  an  investigation  by  either  the 
Department  or  the  Internal  Revenue  Service. 


Building  is  situated.  Mr.  O'Connell 
further  notes  that  he,  the  Pension  Plan 
Trustees  and  Mr.  Davis,  determined  that 
Texas  Commerce  was  the  most  attractive 
lessee  given  the  failure  of  First  City,  the 
relative  proximity  of  Texas  Commerce 
and  the  substantial  cost  that  would  be 
incurred  to  renovate  the  space  to  a  non- 
bank  lessee  since  the  space  had  been 
originally  configured  for  a  bank  tenant. 
Mr.  O'Coimell  also  represents  that  the 
Texas  Commerce  lease  has  required  no 
improvements  or  alterations  by  the 
lessee  and  has  provided  immediate 
income  to  the  Pension  Plan  with  no  out- 
of-pocket  costs.  Moreover,  he  states  that 
the  presence  of  the  city's  largest  bank 
has  been  a  valuable  enhancement  to  the 
Building.  Given  these  factors,  Mr. 
O'Connell  represents  that  the  rental 
charged  for  the  subject  space  is  above 
fair  market  value  and  that  the  lease 
continues  to  be  a  valuable  asset  of  the 
Pension  Plan. 

Mr.  O'Connell  also  confirms  that  his 
firm  has  continuously  monitored  rental 
rates  for  other  properties  comparable  to 
the  Building  over  the  past  five  years. 
Further,  during  this  period,  he 
represents  that  his  firm  has 
continuously  monitore  the  terms  and 
conditions  of  all  leases  involving  the 
Building.  Without  qualification,  he 
represents  that  the  terms  and  conditions 
of  the  lease  between  the  Plan  and  Texas 
Commerce  have,  at  all  times,  been  at 
arm's  length  and  have  provided  the  Plan 
with  fair  market  value  rent  since  the 
inception  of  the  subject  lease  to  present, 
including  September  15, 1993  when  the 
lease  became  a  prohibited  transaction. 

18.  In  addition  to  Mr.  O'Connell's 
review  of  the  lease,  the  Trustees  of  the 
Pension  Plan  have  reviewed  the 
investment  needs  of  the  Pension  Plan 
and  the  terms  and  conditions  of  the 
Texas  Commerce  lease.  Based  upon 
their  consideration  of  such  matters,  the 
Trustees  beUeve  the  lease  is  in  the  best 
interest  of  the  Pension  Plan.  The 
Trustees,  in  conjunction  with  Mr. 
O'Connell,  are  monitoring  the  lease  on 
behalf  of  the  Pension  Plan,  enforcing  the 
payment  of  rent  and  the  proper 
performance  of  all  other  obligations  of 
Texas  Commerce  thereunder.  In 
addition,  the  Trustees  have  the 
obligation  to  assess  the  prudence  of  the 
continued  ownership  by  the  Pension 
Plan  of  the  Building  and  to  negotiate, 
when  appropriate,  favorable  terms  with 
respect  to  the  sale,  lease  or  other 
disposition  of  the  Building.  Further,  the 
Trustees  are  also  responsible  for 
ensuring  that  all  terms  and  conditions  of 
the  exemption  are,  at  all  times,  satisfied. 
19.  In  svunmary.  it  is  represented  that 
the  transactions  satisfy  the  criteria  for 


an  administrative  exemption  under 
section  408(a)  of  the  Act  because: 

(a)  The  Trustees  believe  that  the 
leasing  of  office  space  in  the  Building  by 
the  Plan  to  Texas  Commerce  is  and  will 
continue  to  be  in  the  best  interest  of  the 
Pension  Plan  and  its  participants  and 
beneficiaries. 

(b)  The  decision  by  the  Pension  Plan 
to  enter  into  and  continue  leasing  office 
space  in  the  Building  to  Texas 
Commerce  has  been  made  and  will 
continue  to  be  made  by  the  Trustees  in 
consultation  with  an  independent 
property  manager  and  an  independent 
fiduciary. 

(c)  The  terms  of  the  lease  have 
remained  and  will  remain  at  least  as 
favorable  to  the  Pension  Plan  as  those 
obtainable  in  an  arm's  length 
transaction  wath  an  unrelated  party. 

(d)  The  rental  charged  by  the  Pension 
Plan  under  the  lease  has  been  based  and 
will  continue  to  be  based  upon  arm's 
length  negotiations  with  unrelated 
parties. 

(e)  The  Trustees,  in  conjimction  with 
the  independent  fiduciary,  have  and 
will  continue  to  (i)  monitor  the  terms 
and  conditions  of  the  lease  as  well  as 
the  terms  and  conditions  of  the 
exemption  and  (ii)  take  all  actions  that 
are  necessary  and  proper  to  safeguard 
the  interests  of  the  Pension  Plan  and  its 
participants  and  beneficiaries. 

(f)  "The  subject  lease  has  involved  and 
will  continue  to  involve  less  than  125 
percent  of  the  Pension  Plan's  total 
assets. 

For  Further  Information  Contact:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-fi^e  number.) 

Retirement  Plan  for  Employees  of 
Automobile  Club  of  New  York,  Inc.  (the 
Plan)  Located  in  Garden  City,  New 
York 


lAppHcation  No.  D-09882] 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  C.F.R.  Part  2570,  Subpart  B 
(55  FR  32836,  32847,  August  10, 1990.) 
If  th6  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to:  (1)  the  purchase  (the 
Purchase)  by  the  Plan  of  a  certain  office 
building  (the  Building)  from 
Automobile  Club  of  New  York,  Inc.  (the 
Club),  a  sponsor  of  the  Plan  and  a  party 
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in  interest  with  respect  to  the  Plan;  (2) 
a  subsequent  leaseback  (the  Lease)  of 
the  Building  by  the  Plan  to  the  Club; 
and  (3)  the  potential  futiu«  exercise  of 
(a)  a  repurchase  option  (the  Repurchase 
Option)  between  the  Club  and  the  Plan; 
and  (b)  a  make  whole  obligation  (the 
Make  Whole  Obligation)  whereby  the 
Club  will  pay  the  Plan  the  difierence 
between  the  original  acquisition  price 
paid  by  the  Plan  for  the  Building,  and 
the  price  received  by  the  Plan  upon  the 
sale  of  a  Building  to  a  purchaser  other 
than  the  Club;  provided  that  the 
following  conditions  are  satisfied: 

(1)  all  terms  and  conditions  of  the 
Purchase,  the  Lease,  the  Repurchase 
Option,  and  the  Make  Whole  ObUgation 
are  and  will  be  at  least  as  favorable  to 
the  Plan  as  those  the  Plan  could  obtain 
in  an  arm's-length  transaction  with  an 
unrelated  party; 

(2)  the  Lease  will  have  an  initial  term 
of  fifteen  years  with  three  five-year 
renewal  options,  and  will  be  a  triple  net 
lease  under  which  the  Club  as  the 
tenant  is  obligated  for  all  operating 
expenses,  including  real  estate  taxes, 
insurance,  repairs,  maintenance, 
electricity  and  other  utilities; 

(3)  the  fair  market  value  of  the 
Building  has  been  determined  by  an 
independent  quaUfied  appraiser,  and 
will  be  updated  as  of  the  date  of 
purchase  by  the  Plan; 

(4)  with  respect  to  the  Lease,  the  fair 
market  rental  amount  has  been  and  will 
be  determined  by  an  independent 
qualified  appraiser,  which  amount  will 
never  be  below  the  initial  fair  market 
aimual  rental  amount  of  $470,000; 

(5)  with  respect  to  the  Lease, 
appraisals  of  ihe  Building  will  be 
performed  at  three-year  intervals  during 
the  initial  fifteen-year  term  of  the  Lease, 
and  at  five-year  intervals  with  respect  to 
the  three  renewal  periods  for  purposes 
of  updating  the  fair  market  rental 
amount  to  be  received  by  the  Plan; 

(6)  the  fair  market  value  of  the 
Building  will  not  exceed  25%  of  the 
Plan's  total  assets.  Notwithstanding  this 
condition,  if  the  25%  limitation  is  ever 
exceeded  the  Club  will  have  60  days  to 
comply  with  the  25%  limit.  In  the  event 
the  25%  limit  cannot  be  met  within  the 
60  days,  the  Plan  will  imdertake  an 
orderly  disposition  of  the  Building  in 
such  manner  as  to  cure  the  violation 
within  nine  (9)  months  of  the  date  when 
the  25%  limit  was  initially  exceeded.  If 
at  any  time  during  the  9-month 
disposition  period,  the  Building  exceeds 
30%  of  the  Plan's  total  assets,  the 
exemption,  if  granted,  will  no  longer  be 
available; 

(7)  an  independent  fiduciary  will  be 
appointed  to  review,  approve  and 
monitor  the  transactions  described 
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herein,  and  the  fees  received  by  the 
indep>endent  fiduciary  for  serving  in 
such  capacity,  combined  with  any  other 
fees  derived  from  the  Club  or  related 
parties,  will  not  exceed  1%  of  its  annual 
income  for  each  fiscal  year  that  it 
continues  to  serve  in  the  independent 
fiduciary  capacity  with  respect  to  these 
transactions; 

(8)  U.S.  Trust,  as  the  independent 
fiduciary,  will  evaluate  the  transactions 
described  herein  and  deemed  them  to  be 
administratively  feasible,  protective  and 
in  the  interest  of  the  Plan; 

(9)  U.S.  Trust,  as  the  independent 
fiduciary,  will  monitor  the  terms  and 
the  conditions  of  the  exemption  and  the 
Lease  throughout  its  initial  term  plus 
the  three  renewal  periods,  and  will  take 
whatever  action  is  necessary  to  protect 
the  Plan's  rights; 

(10)  U.S.  Trust,  as  the  independent 
fiduciary,  will  monitor  the  net 
subleasing  amount  received  by  the  Club 
during  any  aimual  period  imder  the 
Lease.  If  such  subleasing  amoimt  results 
in  a  profit  to  the  Club,  the  Club  will 
contribute  this  profit  to  the  Plan;  and 

(11)  the  Plan  will  bear  no  costs  or 
expenses  with  respect  to  the 
transactions  described  herein. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit  plan 
established  in  1965.  As  of  December  31, 
1993,  the  Plan  had  approximately  703 
participants.  As  of  May  31, 1995,  the 
market  value  of  the  Plan's  total  assets 
was  $24,185,650.  The  Plan 
administrator  is  the  retirement 
committee  which  is  appointed  by  the 
Board  of  Directors  of  the  Club.  United 
States  Trust  Company  of  New  York 
(U.S.  Trust)  is  the  Plan  trustee  and  the 
independent  fiduciary  with  respect  to 
the  transactions  described  herein.  The 
Club,  established  in  1934,  is  a  not  for 
profit  subchapter  "C"  corporation 
organized  under  New  York  State  Law. 
The  Club  is  affiliated  with  the  American 
Automobile  Association,  and  is  in  the 
business  of  providing  certain  travel 
services  to  its  members.  The  named 
fiduciary  under  the  Plan  is  the  Club. 

2.  The  applicant  proposes  to  enter 
into  the  following  transactions.  First, 
the  Plan  will  purchase  the  Building 
from  the  Club  at  fair  market  value  and 
hold  the  title  to  the  Building  through  a 
tax  exempt  501(c)(2)  corporation.  U.S. 
Trust  represents  that  this  will  insulate 
the  Plan's  other  assets  from  liabilities 
associated  with  owning  the  Building. 
Subsequently,  the  Club  will  lease  the 
Building  from  the  Plan  at  fair  market 
rental,  and  sublease  certain  portions  of 
the  Building  to  parties  unrelated  to  the 
Plan. 


3.  The  Building  was  initially 
appraised  (Initial  Appraisal)  as  of 
October  19, 1993,  by  Martin  B.  Levine, 
MAI  (Mr.  Levine)  and  Paul  Leprohon 
(Mr.  Leprohon,  collectively,  the 
Appraisers).  Messrs.  Levine  and 
Leprohon  are  qualified  independent 
Appraisers  with  Koeppel  Tener  Rigaldi, 
Inc.  (KTR),  a  national  real  estate 
appraisal  and  consulting  firm.  Mr. 
Levine  is  a  director  of  the  New  York 
appraisal  division  of  KTR  In  the  Initial 
Appraisal,  the  Appraisers  determined 
the  fair  market  value  of  the  leased  fee 
interest  of  the  Building  to  be  $4,700,000. 
In  this  regard,  it  is  represented  that 
$32,500  is  payable  directly  to  tie  Club 
by  the  operator  of  the  adjacent  Harkness 
property  as  a  result  of  a  certain  air  rights 
lease,  and  that  this  income  was  a  factor 
in  determining  the  value  of  the 
Building.*  Because  the  Building  is  a 
multi-tenanted  income  producing 
facility,  the  Appraisers  primarily  reUed 
on  the  income  capitalization  approach 
supported  by  the  sales  comparison 
approach,  llie  Building  is  the  property 
located  at  1881  Broadway.  New  York, 
New  York,  and  it  is  situated  at  the 
northwest  comer  of  Broadway  and  West 
62nd  Street.  The  Building  is  a  4  story 
plus  basement,  class  "B"  office 
building,  with  retail  space  on  the  grade 
floor.  The  Building  contains 
approximately  24,005  square  feet  of 
gross  leasable  area,  of  which  8,405 
square  feet  is  retail  space  comprised  of 
3,405  square  feet  at  grade  level  and 
5,000  square  feet  of  finished,  non- 
selling,  below  grade  space. 

4.  In  the  Initial  Appraisal,  the 
Appraisers  also  established  a  fair  market 
rental  for  the  Building.  The  Appraisers 
analyzed  recent  lease  transactions 
within  the  Building  itself  in  conjunction 
with  leases  recently  signed  within 
competing  buildings  which  are  located 
on  the  West  Side  of  Midtown 
Manhattan.  As  such,  the  Appraisers 
concluded  that  the  market  rent  for  the 
Building's  office  component  is  $20.00 
per  square  foot.  For  the  retail 
component,  the  market  rent  is  estimated 
to  be  $85.00  for  grade  floor  space  and 
$12.75  per  square  foot  for  below  grade 
space. 

5.  On  January  10,  1995,  the 
Appraisers  prepared  a  limited  scope 
appraisal  of  the  Building  (Updated 
Appraisal)  as  an  update  to  the  Initial 
Appraisal.  In  the  Updated  Appraisal, 
the  Appraisers  also  reUed  on  \he  income 


'The  air  rights  income,  in  the  amount  of  S32,500 
per  year,  is  the  rent  due  under  the  air  rights  lease, 
which  permitted  air  rights  over  1881  Broadway  (i.e., 
the  Building)  to  be  used  to  erect  a  larger  building 
than  would  otherwise  be  possible  on  1887 
Broadway  site.  The  air  rights  lease  expires  in  86 
years. 
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capitalization  and  sales  comparison 
approaches,  and  concluded  that  as  of 
December  31, 1994.  the  free  and  clear 
market  value  of  the  leased  fee  interest  in 
the  Building,  including  the  income  from 
the  air  rights  lease,  is  $5,200,000.  This 
increase  in  the  fair  market  value  is  due 
to  the  market  conditions  improving  in 
the  year  1994,  as  evidenced  by  declining 
vacancy  rate  and  concessions  in  the 
form  of  free  rent,  large  tenant 
improvement  allowances  and  favorable 
below-market  renewal  options  becoming 
less  common. 

In  the  Updated  Appraisal,  the 
Appraisers  stated  that  the  market  rent 
for  the  Building's  office  component  is 
$21  per  square  foot,  and  the  market  rent 
for  the  retail  component  is  estimated  to 
be  $90  per  square  foot  for  the  grade  floor 
space  and  $13.50  per  square  foot  for  the 
below  grade  space.  Therefore,  in 
establishing  the  fair  rental  value  of  the 
Building,  the  Appraisers  determined 
that  as  of  December  31, 1994,  the  fair 
market  rental  of  the  Building  under  a 
triple  net  lease  is  $470,000  for  the  first 
year,  and  that  this  figure  includes  the 
$32,500  income  from  leasing  the  air 
rights  for  the  next  84  years.  The 
Appraisers  also  stated  that  based  upon 
their  market  analysis,  they  project  that 
all  retail  and  basement  rents  will 
increase  by  4%  per  year,  and  office  rents 
will  increase  by  4%  per  year  for  renewal 
purposes. 

6.  Once  the  Plan  purchases  the 
Building  from  the  Club,  the  Plan  will 
lease  (the  Lease)  the  Building  back  to 
the  Club,  and  the  Club  will  sublease 
portions  of  the  Building  to  unrelated, 
third  parties.  The  Lease  will  be  a  triple 
net  lease  and  will  be  net  of  all  operating 
expenses,  including  real  estate  taxes, 
insurance,  repairs,  maintenance, 
electricity  and  other  utilities.*  The 
Lease  will  have  an  initial  term  of  fifteen 
(15)  years,  with  three  renewable  options 
of  five  years  each  at  the  discretion  of 
U.S.  Trust.  Renewal  periods  of  the  Lease 
will  occur  upon  the  Club,  as  the  lessee, 
notifying  the  Plan,  as  lessor,  in  writing 
no  later  than  ten  months  before  the  end 
of  the  expiring  term.  The  rental  rate  will 
be  determined  by  reference  to  an 
independent  qualified  appraiser 
retained  by  the  Plan  as  the  lessor.  The 
fair  market  rent  will  be  binding  upon 
the  Club  as  the  lessee,  unless  the  Club 
disputes  it  in  thirty  days.  In  the  case  of 
such  a  dispute,  the  matter  would  go  to 
arbitration,  which  according  to  U.S. 
Trust,  is  customary  in  commercial  lease 
agreements.  If  the  arbitrators  cannot 


•The  applicant  represents  that  the  Lease  will 
provide  that  any  fees  that  may  be  incuned  by  the 
Plan  in  connection  with  the  Lease,  the  Building  or 
the  transactions  described  herein,  will  be 
reimbursed  to  the  Plan  and/or  paid  by  the  Club. 


reach  an  agreement  between  themselves 
within  fifteen  days,  they  shall  appoint  a 
third  independent  appraiser.  For 
purposes  of  the  Lease,  appraisals  of  the 
Building  are  scheduled  at  3  year 
intervals  during  the  initial  15  year  term 
of  the  Lease,  and  at  five  year  intervals 
with  respect  to  the  three  renewal 
periods.  Annual  appraisals  will  be 
reqiiired,  however,  to  determine  the 
annual  funding  obligation  for  the  Plan, 
Form  5500  financial  statements  and  to 
monitor  compliance  with  the  25% 
limitation. 

7.  The  Lease  provides  that  the  annual 
base  rent  (Base  Rent)  during  the  initial 
15  year  term  shall  be  the  higher  of  the 
annual  rental  rate  for  the  preceding 
three  year  period,  or  the  appraised 
rental  value.  Therefore,  once  the  Base 
Rent  is  estabUshed  for  the  first  3  years 
of  the  term  of  the  Lease,  the  rental  rate 
cannot  fall  below  that  amount,  it  can 
only  go  higher.  During  the  three  renewal 
periods,  the  Base  Rent  will  be  adjusted 
every  five  years  and  will  be  increased  at 
least  10%  during  each  Renewal  period. 
The  applicant  further  represents  that 
rental  amounts  under  the  Lease  will 
never  be  below  the  initial  fair  market 
annual  rental  amount  of  $470,000,  as 
established  by  the  Appraisers.  The 
Lease  also  provides  for  a  secmity 
deposit  (Security  Deposit)  to  be  paid  by 
the  lessee  to  the  lessor,  and  U.S.  Trust 
represents  that  the  Security  Deposit  will 
be  Vb  of  the  Base  Rent  payable  in  a  given 
year.  The  Lease  also  provides  for  certain 
additional  rent,  whidi  is  expenses 
related  to  the  Building  that  will  be 
borne  by  the  Club  as  Uie  tenant.  U.S. 
Trust  represents  that  this  is  more 
protective  of  the  rights  and  remedies 
available  to  the  landlord  (i.e.,  the  Plan) 
in  the  event  of  nonpayment  of  rent.  The 
Club  will  also  obtain  a  fire  and  hazard/ 
casualty  insurance  poUcy  for  the 
Building.  The  Plan  will  be  the 
beneficiary  and  loss  payee  with  respect 
to  the  hazard  and  liability  insurance  on 
the  Building. 

8.  The  applicant  also  represents  that 
if  during  any  annual  period  of  the  Lease, 
the  net  subleasing  amount  received  by 
the  Club  results  in  a  profit  to  the  Club, 
the  Club  will  contribute  this  profit  to 
the  Plan,  hi  this  regard,  the  total 
subleasing  amoimts  will  be  subject  to  an 
annual  audit  by  an  independent  auditor 
which  is  currently  Peat  Manvick. 
Specifically,  upon  performing  annual 
audits  of  the  Club's  books.  Peat  Marwick 
will  submit  accounting  to  U.S.  Trust, 
showing  total  rents  collected  from 
subleases,  including  recoverables,^  and 


total  operating  expenses  for  the  Building 
during  that  year."  U.S.  Trust  has  agreed 
to  provide  necessary  oversight  in  this 
matter. 

9.  The  Plan  will  also  have  the  right  to 
require  the  Club  to  repurchase  the 
Building,  at  a  price  which  will  be  the 
greater  of  the  Building's  fair  market 
value  or  the  Plan's  purchase  price  (the 
Repurchase  Option).  The  Repurchase 
Option  can  be  exercised  imder  certain 
circumstances  under  discretion  of  U.S. 
Trust  as  the  independent  fiduciary, 
including,  material  misrepresentations 
regarding  the  Building  in  the  contract 
for  sale;  the  Building's  fair  market  value 
exceeding  25%  of  the  Plan's  assets;  at 
the  expiration  of  the  Lease;  upon  the 
breach  of  the  Lease  by  the  Club;  if  the 
Club  defaults  on  the  Lease;  to  satisfy  the 
cash  needs  of  the  Plan;  and,  in  the  event 
of  a  material  loss  to  the  Biiilding  by  fire, 
condemnation,  etc.  It  is  also  represented 
that  the  Repurchase  Option  can  be 
exercised  at  the  end  of  the  initial  15 
year  term  of  the  Lease,  and  at  the  end 
of  each  renewal  period.  In  the  event  the 
Club  fails  to  repurchase  the  Building 
under  the  Repxnchase  Option,  the  Plan 
has  the  following  remedies.  If  the  Plan 
has  to  sell  the  Building  to  a  third  party 
for  an  amount  less  than  payable  by  the 
Club  under  the  Repurchase  Option,  the 
Club  is  obUgated  to  pay  the  Plan  any 
difference.  Furthermore,  the  calculation 
of  the  difference  between  the  price  paid 
by  the  third  party  and  the  price  payable 
by  the  Club  will  include  the  fact  that  the 
Club  is  obligated  to  pay  all  costs  and 
expenses  associated  with  the  purchase 
of  the  Building,  while  in  a  sale  to  a  third 
party,  the  Plan  may  have  to  pay  certain 
expenses  related  to  that  sale,  as  is 
customary  for  a  seller  in  a  commercial 
transaction.  In  this  regard,  the  applicant 
represents  that  the  Club  will  pay  the 
Plan  the  fair  market  rental  for  the  entire 
Building,  as  well  as  for  the  space  it 
occupies  within  the  Building. 

10.  In  the  event  the  Club  fails  to 
repurchase  the  Building  wdthin  sixty 
(60)  days  of  the  Building  being  put  to  it 
by  the  Plan  under  the  Repiuchase 
Option,  the  Club  will  pay  the  Plan  the 
difference  (if  any)  between  the  original 
acquisition  price  paid  by  the  Plan  for 
the  Building  and  the  price  received  by 
the  Plan  on  the  sale  of  the  Building  to 
a  purchaser  other  than  the  Club  (the 
"Make  Whole  Obligation").  In  this 
regard,  U.S.  Trust  has  examined  the 
Club's  financial  statements  and  held 
discussions  with  the  Club's 
management,  and  concluded  that  the 


'Recoverables  means  any  amounts  collected  over 
and  above  basic  rents,  such  as  escalations  for  light, 
power,  taxes  and  maintenance,  etc. 


•Annual  operating  expenses  for  the  Building 
include  real  estate  taxes,  building  maintenance  and 
repairs,  security,  insurance,  air  conditioning, 
power,  electricity,  carting,  water  and  sewer,  etc. 


Club  currently  has  sufficient  net  worth 
to  satisfy  the  Repurchase  Agreement 
and  the  Make  Whole  Obligation  by 
either  repurchasing  the  Building,  or 
paying  the  difference  between  the  price 
paid  l^  the  Plan  for  the  Building  and 
the  price  reahzed  on  the  sale  of  the 
Building  by  the  Plan.  U.S.  Trust  will 
continue  to  monitor  the  Club's  financial 
condition  before  it  finalizes  the 
purchase  of  the  Building  by  the  Plan.  It 
is  also  represented  that  if  the  Building 
is  to  be  sold  to  another  pariy  in  interest 
with  respect  to  the  Plan,  as  defined  by 
section  3(14)  of  the  Act.  the  applicant 
will  seek  exemptive  relief  from  the 
E)epartment  prior  to  the  consimmiation 
of  the  sale. 

11.  The  independent  fiduciary  for  the 
Purchase,  the  Lease,  the  Repurciiase 
Option  and  the  Make  Whole 
Organization  will  be  U.S.  Trust,  a  bank 
and  trust  company  formed  under  the 
laws  of  New  York  and  an  experienced 
employee  benefits  trust  fiduciary  with 
approximately  $31  billion  in  assets 
under  management,  and  custodial  assets 
of  $397  bilUon.9  U.S.  Trust  and  its 
wholly  owned  subsidiary,  U.S.  Trust 
Company  of  CaUfomia,  N. A.  have 
extensive  experience  serving  as 
fiduciaries  for  ERISA  plans.  U.S.  Trust 
also  represents  that  it  has  considerable 
experience  in  monitoring  ownership 
interests  relating  to  leases  for  large 
pension  plans, 

12.  U.S.  Trust  represents  that  it  has 
the  following  relationships  to  the  Plan 
and  the  Club.  U.S.  Trust  was  appointed 
trustee  (the  Trustee)  of  the  Plan  on 
November  4, 1965,  Under  the  terms  of 
the  Trust  Agreement,  U.S.  Trust,  as  the 
Plan  Trustee,  has  full  discretion  to 
invest  the  Plan's  assets  within  the 
framework  of  the  general  investment 
guidelines  provided  by  the  Club.  As  the 
Trustee  for  the  Plan,  U.S.  Trust  may 
determine  the  value  of  any  Plan's  assets 
for  which  there  is  no  pubUcly  quoted 
price,  and  U.S.  Trust  manages 
approximately  $24  milUon  of  assets  for 
the  Plan.  In  addition  to  the  Plan  Trustee 
role,  U.S.  Trust  manages  approximately 
$1,200,000  in  a  cash  fund  for  the  Club. 
which  represents  0.004%  of  the  total 
assets  managed  by  U.S.  Trust.^°  U.S. 


JMI 


•In  this  regard,  the  applicant  makes  a  request 
regarding  a  successor  independent  fiduciary. 
Specifically,  if  it  becomes  necessary  in  the  future 
to  appoint  a  successor  independent  fiduciary  (the 
Successor)  to  replace  U.S.  Trust,  the  applicant  will 
notify  the  Department  sixty  (60)  days  in  advance  of 
the  appointment  of  the  Successor.  Any  Successor 
will  have  responsibilities,  experience  and 
independence  similar  to  those  of  U.S.  Trust. 

*°In  this  regard,  U.S.  Trust  represents  that  the 
SI. 2  million  do  not  represent  assets  of  the  Club 
managed  by  U.S.  Trust  as  the  Plan  trustee,  but  that 
they  are  assets  managed  by  U.S.  Trust  in  a  separate 
capacity. 


Trust  also  maintains  that  the  income 
received  by  it  for  serving  in  the 
independent  fiduciary  capacity  in  these 
transactions,  combined  writh  any  other 
fees  derived  from  the  Club  or  related 
parties  will  not  exceed  1%  of  its  annual 
income  for  each  fiscal  year  that  U.S. 
Trust  continues  to  serve  in  the 
independent  fiduciary  capacity  with 
respect  to  the  transactions  described 
herein. 

13.  In  its  capacity  as  the  independent 
fiduciary,  U.S.  Trust  has  reviewed  the 
condition  of  the  Building,  the  financial 
condition  of  the  Club,  the  Plan's  current 
investment  portfolio  and  its  general 
investment  guidelines.  U.S.  Trust 
represents  that  it  has  been  advised  by 
legal  coiuisel  of  its  ERISA  fiduciary 
responsibilities.  U.S.  Trust  represents 
that  it  will  have  the  following 
responsibilities  imder  the  Lease  and  the 
renewal  periods.  In  this  regard,  the 
triple  net  Lease  places  upon  the  Club,  as 
the  tenant,  all  responsibility  with 
respect  to  the  Building;  its  repair, 
maintenance,  etc.,  and  all  costs  and 
expenses  related  thereto,  including 
without  limitation,  those  costs  related  to 
real  estate  taxes  and  insurance.  U.S. 
Trust  will  monitor  the  collection  of  rent 
from  the  Club  as  the  tenant,  the  Club's 
compliance  with  other  Lease 
obligations,  the  value  of  the  Plan's 
assets  to  make  sure  the  value  of  the 
Building  does  not  exceed  25%  of  the 
total  Plan  assets,  and  assure  periodic 
valuations  of  the  Building  by  an 
independent  appraiser. 

14.  U.S.  Trust  has  concluded  that  the 
transactions  described  herein  should  be 
structured  as  follows.  The  Building 
purchase  price  to  the  Plan  should  not 
exceed  fair  market  value.  The  base 
payments  imder  the  triple  net  Lease 
should  at  least  equal  the  Building's  fair 
rental  value.  The  fair  market  value  and 
the  fair  rental  value  should  be 
determined  by  an  independent  quafified 
appraiser,  and  negotiated  by  the  parties 
at  arm's  length.  In  this  regard.  U.S.  Trust 
represents  that  it  reserves  the  right  to 
negotiate  a  piu-chase  price  below  the 
appraised  fair  market  value  of  the 
Building  and  with  respect  to  the  Lease, 
and  to  negotiate  a  Base  Rent  above  the 
fair  market  rent  as  established  by  an 
appraiser.  U.S.  Trust  represents  that  this 
approach  would  benefit  the  Plan.  U.S. 
Trust  also  states  that  the  Plan  will 
achieve  at  least  an  11%  return  on  its 
investment  (the  Rate  of  Return),  which 
will  be  based  on  the  purchase  price  the 
Plan  pays  for  the  Building.  The  Plan 
Mdll  also  receive  the  return  due  to  any 
appreciation  in  the  market  value  of  the 
Building.  This  Rate  of  Return  will 
exceed  the  Plan's  historical  rate  of 
return  which  ranged  from  9.3%  to  9.6%. 


The  applicant  states  that  the  Rate  of 
Rettun  will  have  an  effect  on  the  fair 
market  rent  paid  by  the  Club  to  the  Plan 
under  the  Lease.  For  example,  the 
Updated  Appraisal  gives  the  fair  market 
value  of  the  Building  as  $5,200,000,  and 
as  such  a  minimum  return  of  11% 
would  require  that  the  aimual  net 
payment  under  the  Lease  by  the  Club  to 
the  Plan  be  at  least  $572,000.  However, 
the  Rate  of  Return  can  increase  when 
another  appraisal  of  the  Building  is 
done  at  closing,  and  U.S.  Trust  analyzes 
the  prevailing  market  conditions  and 
the  Club's  financial  condition. 

15.  U.S.  Trust  compared  the  risk  and 
rate  of  return  on  the  Building  with  other 
investments  (including  real  estate 
investments)  available  to  the  Plan,  the 
expenses  and  liabiUties  associated  with 
the  acquisition  and  ownership  of  the 
Building,  the  Club's  financial  condition 
and  prospects,  and  its  ability  to  satisfy 
its  obligations  imder  the  Lease.  U.S. 
Trust  represented  that  the  Plan  has 
sufficient  Uquidity  to  acquire  the 
Building,  and  that  none  of  the  Plan's 
assets  are  currently  invested  in  real 
property.  U.S.  Trust  also  stated  that  the 
Club  should  have  the  financial 
resources  to  satisfy  either  the 
Repurchase  Option  or  the  Make  Whole 
Obhgation,  U.S.  Trust  concluded  that 
the  transactions  described  herein  are 
more  favorable  to  the  Plan  than  similar 
transactions  with  an  unrelated  party, 
and  are  inherently  protective  of  the 
Plan, 

16.  U.S.  Trust  has  evaluated  the  Plan's 
total  investment  portfolio  and  the 
safeguards  for  this  investment, 
including  the  Repurchase  Option  and 
the  Make  Whole  Obligation,  as  well  as 
the  Club's  ability  to  satisfy  these 
obhgations.  U.S.  Trust  has  determined 
that  the  acquisition  of  the  Building  by 
the  Plan  will  not  impair  the  Plan's 
ability  to  pay  benefits  and  expenses. 
U.S.  Trust  has  concluded  that  the 
acquisition  of  the  Building  by  the  Plan 
is  consistent  with  the  diversification 

■  requirements  of  section  404(a)(1)  of  the 
Act,  as  the  Building  will  represent 
approximately  21.5%  of  the  Plan's 
assets. 

17.  U.S.  Trust  proposes  to  monitor 
that  the  Building  does  not  exceed  25% 
of  the  Plan's  assets  in  several  ways.  The 
Plan  will  obtain  annual  appraisals  of  the 
Building's  fair  meirket  value  at  the  end 
of  the  Plan's  fiscal  year  (December  31) 
for  purposes  of  complying  with  the  25% 
limitation.  U.S.  Trust  represents  that  the 
total  plan  assets  may  be  subject  to 
periodic  scrutiny  for  purposes  of 
determining  compliance  with  the  25% 
of  plan  assets'  limitation.  The  Club  will 
have  sixty  (60)  days  to  cure  any 
violation  of  the  25%  limitation.  In  this 
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regard,  U.S.  Trust  can  request  the  Club 
to  take  one  of  several  remedial  actions.. 
The  Club  can  make  additional  cash 
contributions  to  the  Plan,  it  can  prepay 
rent  to  the  Plan,  it  can  purchase  the 
Biiilding  from  the  Plan  under  the 
Repurchase  Option;  or  the  Club  can  take 
other  measures  as  may  be  acceptable  to 
U.S.  Trust.  ^^  Failing  these  remedies, 
from  the  date  the  25%  limitation  is  first 
exceeded  the  Plan  will  undertake  an 
orderly  disposition  of  the  Building  in 
such  manner  as  to  cure  the  violation 
within  9  months  (the  Disposition 
Period). 

18.  In  summary,  the  applicant 
represents  that  the  transaction  satisfies 
the  statutory  criteria  of  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  because: 

(1)  all  terms  and  conditions  of  the 
Purchase,  the  Lease,  the  Repurchase 
Option,  and  the  Make  Whole  Obligation 
are  and  will  be  at  least  as  favorable  to 
the  Plan  as  those  the  Plan  could  obtain 
in  an  arm's-length  transaction  with  an 
unrelated  party; 

(2)  the  Lease  will  have  an  initial  term 
of  fifteen  years  with  three  five  year 
renewal  options,  and  will  be  a  triple  net 
lease  under  which  the  Club  as  the 
tenant  is  obligated  for  all  operating 
expenses,  including  real  estate  taxes, 
insurance,  repairs,  maintenance, 
electricity  and  other  utilities; 

(3)  the  fair  market  value  of  the 
Building  has  been  determined  by  an 
independent  qualified  appraiser,  and 
will  be  updated  as  of  the  date  of 
purchase  by  the  Plan; 

(4)  with  respect  to  the  Lease,  the  fair 
market  rental  amount  has  been  and  will 
be  determined  by  an  independent 
qualified  appraiser,  which  amount  will 
never  be  below  the  initial  fair  market 
annual  rental  amount  of  $470,000; 

(5)  with  respect  to  the  Lease, 
appraisals  of  the  Building  will  be 
performed  at  three  year  intervals  during 
the  initial  fifteen  year  term  of  the  Lease, 
and  at  five  year  intervals  with  respect  to 
the  three  renewal  periods  for  purposes 
of  updating  the  fair  market  rental 
amount  to  be  received  by  the  Plan; 

(6)  the  fair  market  value  of  the 
Building,  generally,  will  not  exceed 
25%  of  the  Plan's  total  assets; 

(7)  an  independent  fiduciary  will  be 
appointed  to  review,  approve  and 
monitor  the  transactions  described 


' '  The  Department  notes  that  if  at  any  time  during 
the  9  month  Disposition  Period,  the  Building 
exceeds  30%  of  the  Plan's  total  assets,  the 
exemption,  if  granted,  will  no  longer  be  available. 
The  Department  further  notes  that  it  expects  U.S. 
Trust,  consistent  with  its  fiduciary  responsibilities 
under  Title  I  of  the  Act,  to  periodically  monitor  the 
Gnancial  condition  of  the  Club  in  order  to  take  a 
remedial  action  not  rqqoiring  the  disposition  of  the 
Building. 


herein,  and  the  fees  received  by  the 
independent  fiduciary  for  serving  in 
such  capacity,  combined  with  any  other 
fees  derived  from  the  Club  or  related 
parties,  will  not  exceed  1%  of  its  annual 
income  for  each  fiscal  year  that  it 
continues  to  serve  in  the  independent 
fiduciary  capacity  with  respect  to  these 
transactions: 

(8)  U.S.  Trust,  as  the  independent 
fiduciary,  will  evaluate  the  transactions 
described  herein  and  deemed  them  to  be 
administratively  feasible,  protective  and 
in  the  interest  of  the  Plan; 

(9)  U.S.  Trust,  as  the  independent 
fiduciary,  will  monitor  the  terms  and 
the  conditions  of  the  exemption  and  the 
Lease  throughout  its  initial  term  plus 
the  three  renewal  periods,  and  will  take 
whatever  action  is  necessary  to  protect 
the  Plan's  rights; 

(10)  U.S.  "rrust,  as  the  independent 
fiduciary,  will  monitor  the  net 
subleasing  amount  received  by  the  Club 
during  any  annual  period  imder  the 
Lease.  If  such  subleasing  amoimt  results 
in  a  profit  to  the  Club,  the  Club  will 
contribute  this  profit  to  the  Plan;  and 

(11)  the  Plan  will  bear  no  costs  or 
expenses  with  respect  to  the 
transactions  described  herein. 

Notice  to  Interested  Persons 

The  applicant  represents  that,  within 
five  (5)  days  of  the  publication  of  the 
notice  of  proposed  exemption  (the 
Notice)  in  the  Federal  Register,  all 
interested  persons  will  receive  a  copy  of 
the  Notice,  the  begiiuiing  and  ending 
information  that  appears  with  the 
Notice,  and  a  copy  of  the  supplemental 
statement,  as  required,  pursuant  to  29 
CFR  2570.43(b)(2),  either  by  posting  on 
bulletin  boards  at  locations  at  which 
employees  covered  imder  the  Plan  are 
employed,  or  by  first  class  mail  to  the 
last  known  address  to  all  other 
interested  persons,  including  retirees, 
separated  vested  employees  and 
beneficiaries  of  deceased  participants. 
Comments  and  hearing  requests  on  the 
proposed  exemption  are  due  thirty-five 
(35)  days  after  the  date  of  publication  of 
this  proposed  exemption  in  the  Federal 
Register. 

For  Further  Information  Contact: 
Ekaterina  A.  Uzlyan,  U.S.  Department  of 
Labor,  telephone  (202)  219-8883.  (This 
is  not  a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  refieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 


provisions  of  the  Act  and/ or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of.  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC,  this  26th  day  of 
July.  1995. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
(FR  Doc.  95-18717  Filed  7-28-95;  8:45  am) 
BILUNQ  C006  4S10-29-P-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-382] 

Entergy  Operations,  Inc.,  Waterford 
Staam  Electric  Station,  Unit  No.  3; 
Environmental  Assessment  and 
Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 


fit)m  Facihty  Operating  License  No. 
NPF-38,  issued  to  Entergy  Operations, 
Inc.,  (the  Ucensee),  for  operation  of  the 
Waterford  Steam  Electric  Station  Unit, 
No.  3  (Waterford  3)  located  in  St. 
Charles  Parish,  Louisiana. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

This  Environmental  Assessment  has 
been  prepared  to  address  potential 
environmental  issues  related  to  the 
licensee's  application  of  November  16, 

1993,  as  supplemented  on  August  19, 

1994,  march  30,  and  June  19, 1995.  The 
proposed  action  would  exempt  the 
licensee  from  the  requirements  of  10 
CFR  Part  50,  Appendix  J,  Paragraph 
III.D.l.(a).  to  the  extent  that  a  one-time 
interval  extension  for  the  Type  A  test 
(containment  integrated  leak  rate  test) 
by  approximately  18  months,  from  the 
September  1995  refueling  outage  to  the 
refiieling  outage  in  1997,  would  be 
granted. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
permit  the  licensee  to  defer  the  Type  A 
test  from  the  September  1995  refueling 
outage,  to  the  1997  refueling  outage, 
thereby  saving  the  cost  of  performing 
the  test  and  eliminating  the  test  period 
frt>m  the  critical  path  time  of  the  outage. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed  one-time 
exemption  would  not  increase  the 
probability  or  consequences  of  accidents 
previously  analyzed  and  the  proposed 
one-time  exemption  would  not  affect 
facility  radiation  levels  or  faciUty 
radiological  effluents.  The  licensee  has 
analyzed  the  results  of  previous  Type  A 
tests  performed  at  Waterford  3  to  show 
good  containment  performance  and  will 
continue  to  be  required  to  conduct  the 
Type  B  and  C  local  leak  rate  tests  which 
historically  have  been  shown  to  be  the 
principal  means  of  detecting 
containment  leakage  paths  with  the 
Type  A  tests  confirming  the  Type  B  and 
C  test  results.  It  is  also  noted  that  the 
licensee  will  perform  the  visual 
containment  inspection  although  it  is 
only  required  by  Appendix  J  to  be 
conducted  in  conjunction  with  Type  A 
tests.  The  NRC  staff  considers  that  these 
inspections,  though  limited  in  scope, 
provide  an  important  added  level  of 
confidence  in  the  continued  integrity  of 
the  containment  boundary. 

The  change  will  not  increase  the 
probabiUty  or  consequences  of 
accidents,  no  changes  are  being  made  in 
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the  types  of  any  effluents  that  may  be 
released  ofl'site,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nomadiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  so  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  wdth  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  NRC  staff 
considered  denial  of  the  proposed 
action.  Denial  of  the  application  would 
result  in  no  change  in  current 
enviroiunental  impacts.  The 
environmental  impact  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Waterford  Steam 
Electric  Station,  Unit  No.  3. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  June  30, 1995,  the  NRC  staff 
consulted  with  the  Louisiana  State 
official,  Prosanta  Chowdhim  of  the  LA 
Radiation  Protection  Division,  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
himian  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  November  16,  1993,  as 
supplemented  by  letters  dated  August 
19,  1994,  March  30,  and  June  19, 1995, 
which  are  available  for  public 


inspection  at  the  Commission's  Public 
Docimient  Room,  The  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  the  local  public  document  room 
located  at  the  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  LA  70122. 

Dated  at  Roclcville.  Maryland,  this  14th  day 
of  July  1995. 

For  the  Nuclear  Regulatory  Commission. 
Chandu  P.  Patel, 

Project  Manager,  Project  Directorate  IV-1, 
Division  of  Reactor  Projects  IWIV,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  95-18685  Filed  7-28-95;  8:45  am) 
MLLMQ  COOE  7S90-01-M 


Proposed  Generic  Communication  and 
Draft  Regulatory  Guide;  Issuance, 
Availability 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  opportimity  for  public 
comment  on  the  proposed  bulletin  and 
draft  guide. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to  issue 
a  bulletin  titled  "Potential  Plugging  of 
Emergency  Core  Cooling  Suction 
Strainers  for  Debris  in  Boiling  Water 
Reactors";  the  text  of  the  bulletin  is 
included  in  this  notice  under  the 
Supplementary  Information  heading. 
The  proposed  bulletin  would  request 
boiling  water  reactor  (BWR)  licensees  to 
implement  appropriate  procedural 
measures  and  plant  modifications  to 
minimize  the  potential  for  clogging  of 
suppression  pool  suction  strainers  of 
emergency  core  cooling  systems  (ECCS) 
by  debris  generated  during  a  loss-of- 
coolant  accident  (LOCA).  The  NRC  has 
also  issued  a  related  Draft  Regulatory 
Guide,  DG-1038,  "Water  Sources  for 
Long-Term  Recirculation  Cooling 
Following  a  Loss-of-Coolant  Accident," 
which  is  a  proposed  Revision  2  to 
Regulatory  Guide  1.82.  The  draft  guide 
provides  additional  technical  guidance 
to  BWR  licensees.  The  draft  guide  has 
not  received  complete  staff  review  and 
does  not  represent  an  official  NRC  staff 
position. 

The  proposed  bulletin  and  draft  guide 
are  being  issued  to  involve  the  public  in 
the  development  of  a  regulatory  position 
in  this  area.  The  NRC  is  seeking 
comment  from  interested  parties 
regarding  both  the  technical  and 
regulatory  aspects  of  the  proposed 
bulletin  and  draft  guide.  The  titles  of  the 
proposed  bulletin  and  draft  guide 
should  be  mentioned  in  all 
correspondence. 


39022 


Federal  Register  /  Vol.  60,  No.  146  /  Monday,  July  31,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  146  /  Monday,  July  31,  1995  /  Notices 


39023 


The  staff  is  also  seeking  specific 
technical  comments  from  interested 
parties  on  the  following  questions: 

1.  Does  reflective  metallic  insulation 
contribute  to  the  potential  clogging  of 
the  ECCS  suction  strainers?  Provide  any 
available  supporting  data  with  the 
response. 

2.  How  effective  are  alternative 
strainer  designs  (e.g.,  the  "star"  strainer 
or  the  "stacked  disk"  strainer)  at 
preventing  or  reducing  the  potential  for 
strainer  clogging?  Provide  any  available 
supporting  test  data  with  the  response. 

3.  How  effective  are  active  features 
(e.g.,  self-cleaning  strainer  designs  or 
backflushing  of  strainers)  at  mitigating 
or  preventing  strainer  clogging?  Provide 
any  available  supporting  test  data  with 
the  response. 

4.  What  criteria  should  be  used  for 
determining  adequate  sizing  of  passive 
ECCS  suction  strainers?  The  staff  is 
seeking  specific  comments  and 
supporting  technical  justification 
regarding  what  assimiptions  shoidd  be 
used  in  estimating  the  strainer  head  loss 
including  types  and  amounts  of  debris 
generated,  debris  characteristics  (e.g., 
size  and  shape),  amoimts  of  debris 
transported  from  the  drywell  to  the 
suppression  pool,  calculation  of  debris 
quantities  entrained  on  the  strainer 
surfaces,  and  head  loss  correlations. 
Where  possible,  supporting  data  should 
be  provided  along  with  recommended 
assumptions. 

5.  what  actions  would  be  required  by 
licensees  to  ensure  operability  of  active 
features  (e.g.,  backflush  and  self- 
cleaning  strainers)  installed  in  response 
to  the  proposed  bulletin's  requested 
actions?  The  staff  is  also  seeking 
suggestions  on  ways  to  incorporate 
appropriate  actions  and  surveillance 
requirements  into  the  Technical 
Specifications  (TS)  which  are  consistent 
with  the  form  of  the  improved  standard 
TS  for  the  associated  safety  systems. 

The  proposed  bulletin,  aratt  guide, 
and  supporting  documentation  were 
discussed  in  meeting  number  275  of  the 
Committee  to  Review  Generic 
Requirements  (CRGR)  on  Jime  27, 1995. 
The  relevant  information  that  was  sent 
to  the  CRGR  to  support  its  review  of  the 
proposed  bulletin  is  available  in  the 
NRC  Public  Document  Room  under 
accession  number  9507200223.  The 
NRC  will  consider  comments  received 
from  interested  parties  before  issuing 
the  final  version  of  the  proposed 
bulletin  and  draft  guide.  The  NRC's 
evaluation  will  include  a  review  of  the 
technical  position  and,  as  appropriate, 
an  analysis  of  the  value/impact  on 
licensees. 

Pubhc  Meeting:  During  the  public 
comment  period,  the  staff  will  hold  a 


public  meeting  with  the  Boiling~Water 
Reactor  Owners  Group  to  discuss  the 
above  questions  as  well  as  any  other 
comments  on  the  proposed  bulletin  and 
draft  guide.  The  meeting  will  be  held  on 
August  24  and  25,  1995.  The  meeting 
will  run  fitjm  8:00  a.m.  to  5:00  p.m.  on 
August  24th  and  from  8:00  a.m.  to  12:00 
p.m.  on  August  25th.  The  public 
meeting  wiU  be  held  at  the  Two  White 
Flint  North  Auditorium,  U.S.  Nuclear 
Regulatory  Commission,  11545 
Rockville  Pike,  Rockville,  Maryland.  A 
meeting  notice  will  be  issued 
approximately  two  weeks  prior  that  will 
provide  the  agenda  for  the  meeting. 
Interested  parties,  who  have  questions 
about  the  proposed  bulletin  or  draft 
guide  and  plan  to  attend  this  meeting, 
are  requested  to  submit  their  questions 
in  vsniting  to  the  sta^  at  least  a  week 
before  the  meeting,  so  that  the  staff  may 
be  better  prepared  to  respond  to  the 
questions  at  the  meeting.  Written 
questions  for  the  meeting  should  be  sent 
to  M.  David  Lynch,  U.S.  Nuclear 
Regulatory  Commission,  Mail  Stop  0-13 
Dl,  Washington,  DC  20555-0001. 

Visitor  parking  is  very  limited  around 
the  NRC  office  in  Rockville,  Maryland. 
No  visitor  parking  is  available  in  the 
NRC  buildings.  It  is  recommended  that 
people  attending  the  meeting  commute 
to  the  meeting  via  the  Metro.  The  NRC 
is  located  immediately  across  the  street 
from  the  White  Flint  Metro  stop. 
DATES:  Comment  period  expires  October 
2, 1995.  Comments  submitted  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 
caimot  be  given  except  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  The  proposed  bulletin  and 
the  draft  guide  are  available  for 
inspectipn  at  the  NRC  Public  Document 
Room.  2120  L  Street  NW  (Lower  Level), 
Washington,  DC.  Single  copies  of  the 
proposed  bulletin  or  the  draft  guide  may 
be  obtained  free  of  charge  by  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Distribution  and  Mail 
Services  Section.  Requests  for  single 
copies  of  the  proposed  bulletin  or  draft 
guide  may  also  be  faxed  to  (301)  415- 
2260.  Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  and 
bulletins  are  not  copyrighted,  and  NRC 
approval  is  not  required  to  reproduce 
them.  Both  the  proposed  bulletin  and 
draft  guide  can  be  accessed 
electronically;  instructions  for  doing 
this  are  provided  below. 

'  Written  comments  on  the  proposed 
bulletin  and  draft  guide  may  he 
submitted  to  the  Rules  Review  and 
Directives  Branch,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 


DC  20555-0001.  Written  comments  may 
also  be  delivered  to  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m..  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  2120  L  Street  NW 
(Lower  Level),  Washington,  DC. 
ELECTRONIC  ACCESS:  The  proposed 
bulletin  and  draft  guide  may  be  viewed 
electronically,  and  comments  may  be 
submitted  electronically,  in  either  ASCII 
text  or  WordPerfect  format  (version  5.1 
or  later),  by  calling  the  NRC  Electronic 
Bulletin  Board  Service  (BBS)  on 
FedWorld.  The  bulletin  board  may  be 
accessed  using  a  personal  computer,  a 
modem,  and  one  of  the  commonly 
available  communications  software 
packages,  or  directly  via  Internet. 

By  using  a  personal  computer  and 
modem,  the  NRC  subsystem  on 
FedWorld  can  be  accessed  directly  by 
dialing  the  toll  free  number:  1-800- 
303-9672.  Communication  software 
parameters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8,  and  stop 
bits  to  1  (N,8,l).  Using  ANSI  or  VT-100 
.  terminal  emulation,  the  NRC  NUREGs 
and  RegGuides  for  Comment  subsystem 
can  then  be  accessed  by  selecting  the 
"Rules  Menu"  option  from  the  "NRC 
Main  Menu."  For  further  information 
about  options  available  for  NRC  at 
FedWorld,  consult  the  "Help/ 
Information  Center"  from  the  "NRC 
Main  Menu."  Users  will  find  that  the 
"FedWorld  Online  User's  Guides"  are 
particularly  helpful.  Many  NRC 
subsystems  and  databases  also  have  a 
"Help/Information  Center"  option  that 
is  tailored  to  the  particular  subsystem. 

The  NRC  subsystem  on  FedWorld  can 
also  be  accessed  by  a  direct  dial  phone 
number  for  the  main  FedWorld  BBS, 
703-321-3339,  or  by  using  Telnet  via 
Internet,  fedworld.gov.  If  using  703- 
321-3339  to  contact  FedWorid,  the  NRC 
subsystem  may  be  accessed  from  the 
miun  FedWorld  menu  by  selecting  the 
"Regulatory,  Government 
Administration  and  State  Systems," 
then  selecting  "Regulatory  Information 
Mall."  At  that  point,  a  menu  will  be 
displayed  that  has  an  option  "U.S. 
Nuclear  Regulatory  Commission"  that 
will  take  the  user  to  the  NRC  Online 
main  menu.  The  NRC  Online  area  also 
can  be  accessed  directly  by  typing  "/go 
nrc"  at  a  FedWorld  command  line.  If  the 
user  accesses  NRC  from  FedWorld 's 
main  menu,  the  user  may  return  to 
FedWorld  by  selecting  the  "Return  to 
FedWorld"  option  from  the  NRC  Online 
Main  Menu.  However,  if  the  user 
accesses  NRC  at  FedWorld  by  using  the 
NRC's  toll-free  number,  the  user  will 
have  full  access  to  all  NRC  systems,  but 


will  not  have  access  to  the  main 
FedWorld  system. 

If  ttie  user  contacts  FedWorld  using 
Telnet,  the  user  will  see  the  NRC  area 
and  menus,  including  the  Rules  menu. 
The  user  will  be  able  to  download 
documents  and  leave  messages,  but  will 
not  be  able  to  write  comments  or  upload 
files  (comments).  If  the  user  contacts 
FedWorld  using  file  transfer  protocol 
(FTP),  all  files  can  be  accessed  and 
downloaded  but  uploads  are  not 
allowed;  the  user  will  only  see  a  list  of 
files  without  descriptions  (normal 
Gopher  look).  An  index  file  listing  all 
files  within  a  subdirectory,  with 
descriptions,  is  included.  There  is  a  15- 
minute  time  limit  for  FTP  access. 

Accessing  FedWorld  through  the 
Worid  Wide  Web,  like  FTP,  only 
provides  access  for  downloading  files 
and  does  not  display  the  NRC  Rules 
menu. 

For  more  information  on  NRC  bulletin 
boards  call  Mr.  Arthur  Davis,  Systems 
Integration  and  Development  Branch, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-5780,  e-mail  axd3@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  M. 
David  Lynch  at  (301)  415-3023,  e-mail 
mdl@nrc.gov  or  Robert  Elliott  at  (301) 
415-1397,  e-mail  rbe@nrc.gov. 

SUPPLBMENTARY  INFORMATION: 

United  States  Nuclear  Regulatory- 
CommiMion,  Office  itf  Nuclear  Reactor 
Regulation,  Washington,  DC  20SS5 

NRC  Bulletin  9S-XX:  Potential  Plugging 
of  Emergency  Core  Cooling  Suction 
Strainers  by  Debris  in  Boiling  Water 
Reactors 

Adfiressees 

All  holders  of  operating  licenses  or 
construction  permits  fw  boiling-water 
reactors  (BWRs). 

Purpose. 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  issuing  this 
bulletin  to:,(l)  Request  addressees  to 
implement  appropriate  procedural 
measures  and  plant  modifications  to 
minimize  the  potential  for  clogging  of 
emergency  core  cooling  system  (ECCS) 
suppression  pool  suction  strainers  by 
debris  generated  during  a  loss-of-coolant 
accident  (LOCA),  and 

(2)  Require  that  addressees  report  to 
the  NRC  whether  and  to  what  extent  the 
requested  actions  will  be  taken  and 
notify  the  NRC  when  actions  associated 
with  this  bulletin  are  complete. 

Background 

On  July  28, 1992,  an  event  occurred 
at  Barseback  Unit  2,  a  Swedish  BWR, 
which  involved  the  plugging  of  two 


ECCS  suction  strainers.  The  strainers 
were  plugged  by  mineral  wool 
insulation  that  had  been  dislodged  by 
steam  from  a  pilot-operated  relief  valve 
that  spuriously  opened  while  the  reactor 
was  at  3,100  kPa  [435  psig).  Two  of  the 
five  strainers  on  the  suction  side  of  the 
containment  spray  pumps  were  in 
service  and  became  partially  plugged 
with  mineral  wool.  Following  an 
indication  of  high  differential  pressure 
across  both  suction  strainers  70  minutes 
into  the  event,  the  operators  shut  down 
the  containment  spray  pumps  and 
backflushed  the  strainers.  The 
Barseback  event  demonstrated  that  the 
potential  exists  for  a  pipe  break  to 
generate  insulation  debris  and  transport 
a  sufficient  amoimt  of  the  debris  to  the 
suppression  pool  to  clog  the  ECCS 
strainers. 

On  January  16  and  April  14, 1993, 
two  events  involving  the  clogging  of 
ECCS  strainers  also  occiured  at  the 
Perry  Nuclear  Power  Plant,  a  domestic 
BWR.  The  first  Perry  event  involved 
clogging  of  the  suction  strainers  for  the 
residual  heat  removal  (RHR)  pumps  by 
debris  in  the  suppression  pool.  The 
second  Perry  event  involved  the 
deposition  of  filter  fibers  on  these 
strainers.  The  debris  consisted  of  glass 
fibera  from  temporary  drywell  cooling 
unit  filters  that  had  been  inadvertently 
dropped  into  the  suppression  pool,  and 
corrosion  products  that  had  been 
filtered  from  the  pool  by  the  glass  fibers 
which  accumulated  on  the  surface  of  the 
strainer.  The  Perry  events  demonstrated 
the  deleterious  effects  on  strainer 
pressure  drop  caused  by  the  filtering  of 
suppression  pool  particulates  (corrosion 
products  or  "sludge")  by  fibrous  glass 
materials  entrained  on  the  ECCS  strainer 
surfaces.  These  corrosion  products  are 
typically  present  in  large  quantities  in- 
domestic  BWRs.  Separate  test  programs 
have  been  conducted  by  the  Boiling 
Water  Reactor  Owners  Group  (BWROG) 
and  the  staff  to  quantify  this  filtering 
effect. 

Based  on  these  events,  the  NRC  issued 
Bulletin  93-02,  "Debris  Plugging  of 
Emergency  Core  Cooling  Suction 
Strainers,"  on  May  11. 1993.  The 
bulletin  requested  licensees  to  remove 
fibrous  air  filters  and  other  temporary 
sources  of  fibrous  material,  not  desigixed 
to  withstand  a  LOCA,  from  the 
containment.  In  addition,  licensees  were 
requested  to  take  any  immediate 
compensatory  measures  necessary  to 
ensure  the  functional  capability  of  the 
ECCS. 

Following  these  events,  the  staff 
performed  calculations  to  assess  the 
vulnerability  of  each  domestic  BWR. 
The  results  of  these  calculations  showed 
that  the  potential  existed  for  the  ECCS 


pumps  to  lose  net  positive  suction  hea^ 
il^SH)  margin  due  to  clogging  of  the 
st^on  strainers  by  LOCA -generated 
di^bris.  The  staff  then  conducted  a 
detailed  study  of  a  reference  BWR  4 
plant  with  a  Mark  I  contaimnent.  The 
preliminary  results  of  the  staff  study  are 
contained  in  a  draft  report,  "Parametric 
Study  of  the  Potential  for  BWR  ECCS 
Strainer  Blockage  Due  to  LOCA 
Generated  Debris,"  which  was 
published  in  August  1994.  The 
preUminary  study  results  reaffirmed  the 
results  of  the  earlier  staff  calculations. 

Members  of  the  NRC  staff  also 
attended  an  Organization  for  Economic 
Cooperation  and  Development/Nuclear 
Energy  Agency  (OECD/NEA)  workshop 
on  the  Barseback  incident  held  in 
Stockholm,  Sweden,  on  January  26  and 
27, 1994.  Representatives  from  other 
coimtries  at  this  conference  discussed 
actions  taken  or  plaimed  which  would 
prevent  or  mitigate  the  consequences  of 
BWR  strainer  blockage.  Based  on  the 
preliminary  results  of  the  stafTs  study, 
as  reinforced  by  information  learned  at 
the  OECD/NEA  workshop,  the  staff 
issued  NRC  Bulletin  93-02,  Supplement 
1,  "Debris  Plugging  of  Emergency  Core 
Cooling  Suction  Strainers,"  on  February 
18, 1994.  The  purpose  of  the  bulletin 
supplement  was  to  request  that  BWR 
licensees  take  the  appropriate  interim 
actions  to  ensure  reliability  of  the  ECCS 
so  that  the  staff  and  industry  would 
have  sufficient  time  to  develop  a 
permanent  resolution.  In  addition,  the 
bulletin  supplement  informed  licensees 
of  pressurized  water  reactors  (PWRs) 
and  BWRs  of  new  information  on  the 
vulnerability  of  ECCS  suction  strainers 
in  BWRs  and  containment  sumps  in 
PWRs  to  clogging  during  the 
recirculation  phase  of  a  LOCA. 

Licensee  responses  to  NRC  Bulletin 
93-02  and  its  supplement  have 
dmnonstrated  that  appropriate  intetira 
measures  have  been  implemented  by 
Ucensees  to  ensure  adequate  protection 
of  public  health  and  safety,  and  to  allow 
continued  operation  until  the  final 
actions  requested  in  this  bulletin  are 
implemented. 

In  responding  to  these  bulletins, 
licensees  ensured:  (1)  the  availability  of 
alternate  water  sources  (both  safety  and 
non-safety  related  sources)  to  mitigate  a 
strainer  clogging  event,  (2)  that 
emergency  operating  procedures  (EOPs) 
provided  adequate  guidance  on 
mitigating  a  strainer  clogging  event,  (3) 
that  operators  were  adequately  trained 
to  mitigate  a  strainer  clogging  event,  and 
(4)  that  loose  and  temporary  fibrous 
materials  stored  in  containment  were 
removed.  In  addition,  a  generic  safety 
assessment  conducted  by  the  Boiling 
Water  Reactor  Owners  Group  (BWROG) 
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concluded  that  operators  would  have 
adequate  time  to  make  use  of  alternate 
water  sources  (25-35  minutes).  The  staff 
also  notes  that  the  probability  of  the 
initiating  event  is  low.  The  actions 
requested  in  this  bulletin  vwll  ensure 
that  the  ECCS  can  perfonn  its  safety 
function  and  minimize  the  need  for 
operator  action  to  mitigate  a  LOCA. 

Discussion 

The  results  of  the  staff  study,  initially 
documented  in  the  draft  NUREG/CR- 
6224.  demonstrate  that  for  the  reference 
plant,  there  is  a  high  probabiUty  that  the 
available  NPSH  margin  for  the  ECCS 
piunps  will  be  inadequate  following 
dislodging  of  insulation  caused  by  a 
LOCA  and  transport  of  insulation  debris 
to  the  suction  strainers.  In  addition,  the 
study  calculated  that  the  loss  of  NPSH 
could  occur  quickly  (less  than  10 
minutes  into  the  event).  The  study  also 
demonstrated  that  determining  the 
adequacy  of  NPSH  margin  for  an  ECCS 
system  is  highly  plant-specific  because 
of  the  large  variations  in  such  plant 
characteristics  as  containment  type, 
ECCS  flow  rates,  insulation  types,  plant 
layout,  and  available  NPSH  margin.  The 
final  version  of  NUREG/CR-6224  is 
scheduled  for  issuance  in  September 
1995. 

The  Barseback  event  demonstrated 
that  a  pipe  break  can  generate  and 
transport  large  quantities  of  insulation 
debris  to  the  suppression  pool  where 
they  can  be  deposited  onto  strainer 
surfaces  and  potentially  cause  the  ECCS 
to  lose  NPSH.  The  Perry  events  further 
demonstrated  that  fibrous  insulation 
debris  combined  with  corrosion 
products  present  in  the  suppression 
pool  (sludge)  can  exacerbate  the 
problem.  This  phenomenon  was 
confirmed  in  the  staff  study  which 
showed  that  the  calculated  loss  of  NPSH 
could  occur  soon  (less  than  10  minutes) 
after  ECCS  initiation.  The  effect  of 
filtering  sludge  from  the  suppression 
pool  water  by  fibrous  debris  deposited 
on  the  strainer  siurface  was  further 
confirmed  in  NRC-sponsored  testing 
conducted  at  the  Alden  Research 
Laboratory  which  demonstrated  that  the 
pressure  drop  across  the  strainer  was 
greatly  increased  by  this  filtering  effect. 
Additional  testing  sponsored  by  the 
NRC  at  Alden  Research  Laboratory 
demonstrated  that  the  energy  conveyed 
to  the  suppression  pool  during  the 
"chugging"  phase  of  a  LOCA  is 
sufficient  to  ensure  that  the  fibrous 
debris  and  sludge  are  well-mixed  and 
evenly  distributed  in  the  suppression 
pool,  and  can  remain  suspended  for  a 
sufficiently  long  period  of  time  to  allow 
large  quantities  to  be  deposited  onto  the 
strainer  surfaces.  The  staff  has 


concluded  that  this  problem  is 
applicable  to  all  domestic  BWRs.  The 
basis  for  the  staffs  conclusion  is  as 
follows:  (1)  there  does  not  appear  to  be 
any  featiues  specific  to  a  particular 
plant,  class  of  plants,  or  contaimnent 
type  which  would  mitigate  or  prevent 
the  generation,  transport  to  the 
suppression  pool,  or  deposition  on  the 
ECCS  strainers  of  sufficient  material  to 
clog  the  strainers,  and  (2)  parametric 
analyses  performed  in  support  of  the 
NUREG/CR-6224  study  using  parameter 
ranges  which  bound  most  domestic 
BWRs  failed  to  find  parameter  ranges 
which  would  prevent  BWRs  with  other 
containment  types  fiom  being 
susceptible  to  this  problem.  In  addition, 
the  staff  study  was  conducted  on  a  Mark 
I;  Barseback  had  a  strainer  clogging 
event  and  is  similar  in  design  to  a  Mark 
n;  and  Perry,  a  Mark  IIL  also  had  a 
strainer  clogging  event. 

Section  50.46  of  Title  10  of  the  Code 
of  Federal  Regulations  (10  CFR  50.46) 
requires  that  licensees  design  their 
ECCS  systems  to  meet  five  criteria,  one 
of  whidi  is  to  provide  long-term  cooling 
capability  of  sufficient  duration 
following  a  successful  system  initiation 
so  that  the  core  temperature  shall  be 
maintained  at  an  acceptably  low  value 
and  decay  heat  shall  be  removed  for  the 
extended  period  of  time  required  by  the 
long-lived  radioactivity  remaining  in  the 
core.  The  ECCS  is  designed  to  meet  this 
criterion,  assiuning  the  worst  single 
failure.  Experience  gained  from 
operating  events  and  detailed  analysis, 
as  previously  discussed,  demonstrate 
that  excessive  buildup  of  debris  from 
thermal  insulation,  corrosion  products, 
and  other  particulates  on  ECCS  piunp 
strainers  is  highly  likely  to  occur, 
creating  the  potential  for  a  common- 
cause  bilure  of  the  ECCS,  which  could 
prevent  the  ECCS  fiom  providing  long- 
term  cooling  following  a  LOCA.  The 
staff  concludes;  therefore,  that  this  issue 
must  be  resolved  by  licensees  in  order 
to  ensiue  compliance  with  the 
regulations;  specifically,  to  ensiue  that 
long-term  cooling  can  be  provided  in 
accordance  with  10  CFR  50.46. 

Plant-specific  analyses  to  resolve  this 
issue  are  difficult  to  perform  because  a 
substantial  number  of  uncertainties  are 
involved.  Examples  of  these 
uncertainties  include  the  amoimt  of 
debris  that  would  be  generated  by  a  pipe 
break  for  various  insulation  types;  the 
amount  of  the  debris  that  would  be 
transported  to  the  suppression  pool;  the 
characteristics  of  debris  reaching  the 
suppression  pool  (e.g.,  size  and  shape); 
and  head  loss  correlations  for  various 
insulation  types  combined  with 
suppression  pool  corrosion  products, 
paint  chips,  dirt,  and  other  particulates. 


Many  of  these  imcertainties  would  be 
plant-specific  because  of  the  differences 
in  plant  characteristics,  such  as  plant 
layout,  insulation  types,  ECCS  flow 
rates,  containment  types,  and  NPSH 
margin.  Testing  may  be  required  to 
quantify  these  uncertainties  for 
licensees  to  demonstrate  compliance 
with  10  CFR  50.46. 

The  staff  has  also  closely  followed  the 
work  of  the  BWROG  to  resolve  this 
issue.  The  BWROG  has  evaluated 
several  potential  solutions,  and  is 
currently  testing  three  new  strainer 
designs:  two  passive  strainer  designs 
and  one  self-cleaning  design.  The 
ongoing  BWROG  effort  is  consistent 
with  the  options  proposed  in  this 
bulletin  for  resolution  of  the  the  ECCS 
potential  strainer  clogging  issue.  These 
options  are  discussed  in  the  next  section 
under  Requested  Actions.  The  BWROG 
is  also  developing  a  utility  resolution 
guidance  (URG)  document  for  providing 
the  utilities  with:  1)  guidance  on 
evaluation  of  the  ECCS  potential 
strainer  clogging  issue  for  their  plant,  2) 
a  standard  industry  approach  to 
resolution  of  the  issue  which  is 
technically  sound,  and  3)  guidance 
which  is  consistent  with  the  requested 
actions  in  this  bulletin  for 
demonstrating  compliance  with  10  CFR 
50.46.  The  staff  considers  this  document 
to  be  an  important  part  of  the 
implementation  of  the  final  resolution 
of  this  issue,  and  will  closely  monitor 
the  development  and  application  of  the 
URG. 

Requested  Actions 

All  BWR  licensees  are  requested  to 
implement  appropriate  measures  to 
ensure  the  capability  of  the  ECCS  to 
perform  its  safety  function  following  a 
LOCA.  The  staff  has  identified  three 
potential  resolution  options;  however, 
licensees  may  propose  others  which 
provide  an  equivalent  level  of  assiu'ance 
that  the  ECCS  will  be  able  to  perform  its 
safety  function  following  a  LOCA.  The 
three  options  identified  by  the  staff  are 
as  follows: 

Option  1 :  Installation  of  a  large 
capacity  passive  strainer  design.  Draft 
Regulatory  Guide  DG-1038,  proposed 
Revision  2  of  Regulatory  Guide  1.82  (RG 
1.82).  "Water  Soiuces  for  Long-Term 
Recirculation  Cooling  Following  a  Loss- 
of-Coolant  Accident,"  has  been  revised 
to  provide  additional  technical  guidance 
to  BWR  licensees  on  the  conduct  of 
evaluations  to  ensure  compliance  with 
10  CFR  50.46.  If  this  option  is  selected 
by  a  licensee,  the  strainer  design  used 
should  have  sufficient  capacity  to 
ensure  that  debris  loadings  equivalent  to 
a  scenario  calculated  in  accordance  with 
Section  C.2.2  of  DG-1038  do  not  cause 


a  loss  of  net  positive  suction  head 
(NPSH)  for  the  ECCS.  This  option  has 
two  main  advantages.  First,  it  is 
completely  passive  and.  therefore, 
requires  no  operator  intervention. 
Second,  it  does  not  require  an 
interruption  of  ECCS  flow.  While  this  is 
the  most  advantageous  of  the  options 
identified,  the  staff  recognizes  that  it 
may  be  difficult  for  most  Ucensees  to 
implement  this  option  due  to  the 
difficulty  in  providing  sufficient 
structural  support  for  the  strainers  to 
handle  LOCA-induced  hydrodynamic 
loads.  However,  the  staff  notes  that 
licensees  may  take  appropriate 
measures  in  combination  with  this 
option  to  reduce  the  potential  debris 
sources  in  contaiiunent  and  the 
suppression  pool,  which  would,  in  turn, 
reduce  the  required  capacity  and 
physical  size  of  the  strainer,  and 
therefwe,  assist  in  reducing  the 
structural  burden  of  the  strainer 
installation.  Licensees  choosing  this 
option  for  resolution  should  establish 
programs,  as  necessary,  to  ensure  that 
the  potential  for 'debris  to  be  generated 
and  transported  to  the  strainer  surface 
does  not  at  any  time  exceed  the 
assumptions  used  in  estimating  the 
amoimts  of  debris  for  sizing  of  the 
strainers  in  accordance  with  DG-1038. 

Option  2:  Installation  of  a  self- 
cleaning  strainer. 

This  option  automatically  prevents 
strainer  clogging  by  providing 
continuous  cleaning  of  the  strainer 
surface  with  a  scraper  blade  or  brush. 
Like  Option  1,  the  self-cleaning  strainer 
design  would  not  rely  on  operator 
action  or  interrupt  ECCS  flow.  However, 
this  option  does  rely  on  an  active 
compcment  which  is  fully  exposed  to 
the  LOCA  effects  in  the  suppression 
pool  to  keep  the  strainer  surface  clean. 
Therefore,  appropriate  measures  should 
be  taken  to  ensure  the  operability  of  the 
strainer.  Installation  of  this  type  of 
strainer  should  be  combined  with  the 
following  measiu^s  to  protect  the 
strainer  and  ensure  its  operability:  (1) 
implementation  of  reasonable  measures 
to  eliminate  debris  sources  which  could 
potentially  damage  or  overload  the 
strainer  during  a  LOCA,  including,  as  a 
minimiun,  removal  of  all  debris  from 
the  suppression  pool  every  refueling 
outage,  and  (2)  implementation  of 
surveillances  to  ensure  periodic 
cleaning  of  the  suppression  pool  and  the 
operability  of  the  strainer. 

Option  3:  Installation  of  a  backflush 
system. 

The  backflush  system  is  a  reactive 
system  that  relies  on  operator  action  to 
remove  debris  from  the  surface  of  the 
strainer  to  prevent  it  fi'om  clogging.  In 
order  to  ensure  that  operators  can 


adequately  deal  with  a  strainer  clogging 
event,  installation  of  this  type  of  system 
should  be  combined  with  the  following 
measures:  (1)  reasonable  measures  to 
maximize  the  amount  of  time  before 
clogging  could  occur;  (2) 
instrumentation  and  alarms  to  indicate 
when  strainer  differential  pressiu« 
increases;  (3)  operator  training  on 
recognition  and  mitigation  of  a  strainer 
clogging  event,  and  (4)  implementation 
of  surveillances  to  ensure  the 
operabiUty  of  the  strainer 
instrumentation  and  backflush  system. 
A  supporting  analysis  for  installation  of 
a  backilush  system  which  is  consistent 
with  Section  C.2.2  of  DG-1038  should 
be  performed  to  demonstrate  that 
operators  have  sufficient  time  to 
recognize  the  onset  of  clogging  and  to 
take  appropriate  action,  taking  into 
consideration  their  other 
responsibilities  after  a  LOCA.  In 
addition,  this  analysis  should  ensure 
that  operators  have  the  capability  and 
sufficient  time  to  cycle  backflushing  at 
the  expected  frequency  and  for  the 
required  total  number  of  actuations 
anticipated  in  providing  long-term  core 
cooling  following  a  LOCA. 

Compliance  with  10  CFR  50.46 
requires  the  use  of  safety  grade 
equipment.  Any  request  to  deviate  from 
this  position  woidd  require  an 
exemption  with  a  supporting  technical 
analysis,  and  must  meet  the  si}ecific 
requirements  of  10  CFR  50.12.  Active 
features  such  as  backflush  and  the  self- 
cleaning  strainer  must  be  supported  by 
test  data  that  demonstrate  the  design 
effectiveness  for  removal  of  debris 
entrained  on  the  surface  of  the  strainer. 
Strainers  installed  for  Option  1  must  be 
supported  by  test  data  that  demonstrate 
their  performance  characteristics,  and 
their  ability  to  handle  the  worst  case 
scenario  for  debris  deposition  on  the 
strainer  siu'face. 

On  July  22, 1993,  the  Commission 
published  its  final  poUcy  statement  on 
Technical  Specifications  (TS) 
improvements  for  nuclear  power 
reactors  in  the  Federal  Register  (58  FR 
39132).  Part  of  that  policy  statement 
stated  that  the  purpose  of  TS  is  to 
impose  those  conditions  or  limitations 
upon  reactor  operation  necessary  to 
obviate  the  possibility  of  an  abnormal 
situation  or  event  giving  rise  to  an 
immediate  threat  to  the  pubUc  health 
and  safety  by  identifying  those  features 
that  are  of  controlling  importance  to 
safety  and  establishing  on  them  certain 
conditions  of  operation  which  cannot  be 
changed  without  prior  Commission 
approval.  Based  on  this  purpose  and  10 
CFR  50.36,  the  Commission  also 
provided  four  criteria  that  delineate 
those  constraints  on  design  and 


operation  of  nuclear  power  plants  that 
belong  in  TS.  Criterion  3  of  the  pohcy 
statement  states  that  a  structure,  system 
or  component  which  is  part  of  the 
primary  success  path  and  which 
functions  or  actuates  to  mitigate  a 
Design  Basis  Accident  or  Transient  that 
either  assumes  the  failure  of  or  presents 
a  challenge  to  the  integrity  of  a  fission 
product  barrier  should  be  captured  in 
the  TS.  The  staff  believes  that  self- 
cleaning  strainers,  backflush  systems, 
and  instrumentation  installed  to  support 
backflush  systems  meet  Criterion  3  of 
the  Commission's  policy  and  should  be 
captured  in  the  TS  because  these 
components  are  necessary  for  the 
primary  success  path  (i.e.,  the  ECCS)  to 
mitigate  design  basis  LOCA.  TS  should 
be  proposed  to  support  the  above 
actions  and  should  include,  where 
appropriate  for  the  option  selected:  (1) 
appropriate  limiting  conditions  for 
operation  (LCOs);  (2)  channel  checks, 
channel  functional  tests,  and 
calibrations  of  strainer  instrumentation 
at  an  interval  commensurate  with  other 
ECCS  instrumentation,  and  (3)  testing  of 
active  features  at  the  same  interval  as 
functional  tests  of  the  low-pressure 
coolant  injection  (LPCI)  system.  The 
final  version  of  this  bulletin  will 
include  sample  TS  for  Options  2  and  3. 

Plant  procedures  and  other  actions 
implemented  in  response  to  NRC 
Bulletin  93-02  and  its  supplement, 
should  remain  in  place  until  the  final 
corrective  actions  requested  in  this 
bulletin  have  been  implemented. 

All  licensees  are  requested  to 
implement  these  actions  by  December 
31, 1997.  This  timefi^me  for 
implementation  of  the  final  resolution  is 
considered  appropriate  by  the  staff  due 
to  the  interim  actions  already  taken  by 
licensees  and  the  low  probability  of  the 
initiating  event. 

Required  Response 

All  addressees  are  required  to  submit 
the  following  written  reports: 

(1)  Within  180  days  of  the  date  of  this 
bulletin,  a  report  indicating  whether  the 
addressee  intends  to  comply  with  these 
requested  actions,  including  a  detailed 
description  of  planned  actions  and 
mitigative  strategies  to  be  used,  the 
schedule  for  implementation,  and 
proposed  TS;  or.  if  the  Ucensee  does  not 
intend  to  comply  with  these  actions,  a 
detailed  description  of  the  safety  basis 
for  the  decision.  The  report  must 
contain  a  detailed  description  of  any 
proposed  alternative  course  of  action, 
the  schedule  for  completing  this 
alternative  course  of  action,  the  safety 
basis  for  determining  the  acceptability 
of  the  plaimed  alternative  course  of 
action,  and  proposed  TSs,  if 
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appropriate,  that  support  the  proposed 
alternative  course  of  action  and  are 
consistent  with  the  Commission's  Policy 
Statement  on  TS.  The  staff  considers  the 
180-day  response  period  to  be 
appropriate  given  the  amount  of 
engineering  that  licensees  may  wish  to 
perform  before  they  provide  their  formal 
response  to  the  staff. 

(2)  Within  30  days  of  completion  of 
all  requested  actions,  a  report 
confirming  completion  and 
summarizing  any  actions  taken. 

Address  the  required  written  reports 
to  the  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Doctunent  Control 
Desk.  Washington,  D.C.  20555-0001, 
imder  oath  or  affirmation  under  the 
provisions  of  Section  182a,  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  10 
CFR  50.54(0-  In  addition,  submit  a  copy 
of  the  reports  to  the  appropriate  regional 
administrator. 

Related  Generic  Communications 

NRC  Bulletin  93-02.  "Debris  Plugging 
of  Emergency  Core  Cooling  Suction 
Strainers,"  dated  May  11,  1993  and  its 
supplement  dated  February  18,  1994. 


Backfit  Discussion 

The  actions  requested  by  this  biUletin 
are  considered  backfits  in  accordance 
with  NRC  procedures  and  are  necessary 
to  ensure  that  licensees  are  in 
compUance  with  existing  NRC  ndes  and  ' 
regulations.  Specifically,  10  CFR  50.46 
requires  that  adequate  ECCS  flow  be 
provided  to  maintain  the  core 
temperature  at  an  acceptably  low  value 
and  to  remove  decay  heat  for  the 
extended  period  of  time  required  by  the 
long-lived  radioactivity  remaining  in  the 
core  following  a  design-basis  accident. 
Therefore,  this  bulletin  is  being  issued 
as  a  comphance  backfit  under  the  terms 
of  10  CFR  50.109(a)(4)(i).  and  a  hill 
backfit  analysis  was  not  performed.  An 
evaluation  was  performed  in  accordance 
with  NRC  procedures,  including  a 
statement  of  the  objectives  of  and  the 
reasons  for  the  requested  actions  and 
the  basis  for  invoking  the  compliance 
exception.  A  copy  of  this  evaluation 
will  be  made  available  in  the  NRC 
Public  Document  Room. 

Paperwork  Reduction  Act  Statement 

The  information  collections  contained 
in  this  request  are  covered  by  the  Office 
of  Management  and  Budget  clearance 
number  3150-0011,  which  expires  July 
31. 1997.  The  pubUc  reporting  burden 
for  this  collection  of  information  is 
estimated  to  average  160  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 


completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Information 
and  Records  Management  Branch  (T-6 
F33).  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555- 
0001,  and  to  the  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
NEOB-10202,  (3150-0011),  Office  of 
Management  and  Budget,  Washington, 
D.C.  20503. 

CompUance  vvrith  the  following 
request  for  information  is  purely 
voluntary.  The  information  would  assist 
NRC  in  evaluating  the  cost  of  complying 
with  this  bulletin: 

(1)  The  Ucensee  staff  time  and  costs 
to  perform  requested  inspections, 
corrective  actions,  and  associated 
testing; 

(2)  The  hcensee  staff  time  and  costs 
to  prepare  the  requested  reports  and 
documentation; 

(3)  The  additional  short-term  costs 
incurred  as  a  result  of  the  inspection 
findings,  such  as  the  costs  of  the 
corrective  actions  or  the  costs  of  down 
time; 

(4)  An  estimate  of  the  additional  long- 
term  costs  that  will  be  incurred  in  the 
future  as  a  result  of  implementing 
commitments  such  as  the  estimated 
costs  of  conducting  future  inspections 
or  increased  maintenance. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  July  1995. 

For  the  Nuclear  Regulatory  Commission. 
Brian  K.  Grimes, 

Director  Division  of  Project  Support  Office 
of  Nuclear  Reactor  Regulation. 
John  W.  Craig, 

Depu  ty  Director  Division  of  Engineering 
Technology  Office  of  Nuclear  Regulatory 
Research. 
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Southern  California  Edison  Company, 
et  al.;  San  Onofre  Nuclear  Generating 
Station,  Units  2  and  3;  Issuance  of 
Director's  Decision  Under  10  CFR 
2.206 

Notice  is  hereby  given  that  the 
Director.  Office  of  Nuclear  Reactor 
Regulation,  has  acted  on  a  Petition  for 
action  under  lOCFR  2.206  received  from 
Richard  M.  Dean,  dated  September  19, 
1994,  as  supplemented  on  December  2 
and  December  7, 1994.  for  the  San 
Onofi^  Nuclear  Generating  Station 
(SONGS).  Units  2  and  3. 


In  a  letter  dated  September  19, 1994, 
the  Petitioner  requested  that  the  NRC 
shut  down  the  SONGS  facility  based 
upon  gross  negligence  by  Southern 
CaUfomia  Edison  Company  in  not 
having  an  escape  plan.  The  Petitioner 
asserted  as  a  basis  for  this  request  that 
the  closure  of  the  Pacific  Coast  Highway 
at  the  Dana  Point/San  Clemente  border 
(due  to  a  landslide  on  January  16. 1993) 
Invalidates  the  emergency  evacuation 
plans  for  the  residents  of  San  Clemente. 
In  letters  dated  December  2  and 
December  7. 1994.  the  Petitioner  again 
requested  the  NRC  to  close  the  SONGS 
facility.  The  Petitioner  asserted  as  a 
basis  for  this  request  that  the  recent 
financial  losses  incurred  by  Orange 
Coimty  called  into  question  the 
County's  ability  to  effectively 
participate  in  emergency  evacuation 
plans  in  the  event  of  a  emergency  at 
SONGS.  Since  these  concerns  were 
closely  related  to  those  expressed  in  the 
Petitioner's  September  19,  1994. 
petition,  they  were  treated  as 
supplements  to  this  petition. 

The  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  has  determined  that 
the  request  should  be  denied  for  the 
reasons  stated  in  \he  "Director's 
Decision  Under  10  CFR  2.206"  (DD-95- 
14).  the  complete  text  of  which  follows 
this  notice  and  which  is  available  for 
piiblic  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW., 
Washington,  DC  20555,  and  at  the  Local 
Public  IDocument  Room  located  at  the 
University  of  CaUfomia  Main  Library, 
P.O.  Box  19577,  Irvine,  California 
92713. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  July  1995. 

For  the  Nuclear  Regulatory  Commission. 
William  T.  Russell. 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

Appendix  to  Director's  Decision  Under  2.206 

/.  Introduction 

By  Petition  dated  September  19, 1994.  Mr. 
Richard  M.  Dean  (Petitioner)  requested  that 
the  Nuclear  Regulatory  Commission  (NRC) 
take  action  with  regard  to  San  Onofre 
Nuclear  Generating  Station  (SONGS).  The 
Petitioner  requested  that  the  NRC  shut  down 
the  SONGS  facility  based  upon  gross 
negligence  by  Southern  California  Edison 
Company  in  not  having  an  escape  plan.  The 
Petitioner  asserted  as  a  basis  for  this  request 
that  the  closure  of  the  Pacific  Coast  Highway 
(PCH)  at  the  Dana  Point/San  Clemente  border 
(due  to  a  landslide  on  January  16,  1993) 
invalidates  the  emergency  evacuation  plans 
for  the  residents  of  San  Clemente.  Notice  of 
receipt  of  the  Petition  indicating  that  a  final 
decision  with  respect  to  the  requested  action 
would  be  forthcoming  at  a  later  date  was 


published  in  the  Federal  Register  on 
November  9, 1994  (59  FR  55900). 

The  Petitioner,  in  letters  dated  December  2 
and  Decemtwr  7, 1994,  again  requested  the 
NRC  to  close  the  SONGS  facility.  The 
Petitioner  asserted  as  a  basis  for  this  request 
that  the  recent  financial  losses  incurred  by 
Orange  County  called  into  question  the 
county's  ability  to  effectively  participate  in 
emergency  evacuation  plans  in  the  event  of 
an  emergency  at  SONGS.  Since  these 
concerns  were  closely  related  to  those 
expressed  in  the  Petitioner's  September  19. 
1994,  Petition,  they  were  treated  as 
supplements  to  that  Petition. 

Because  the  Petition  involves  matters 
related  to  offsite  emergency  planning,  the 
NRC  requested  the  assistance  of  the  Federal 
Emergency  Management  Agency  (FEMA)  in 
responding  to  the  issues  raised  by  the 
Petition.  By  Presidential  directive,  FEMA  has 
been  assigned  the  respmnsibility  for  assessing 
the  adequacy  of  offsite  emergency  plans  for 
the  Etrea  surrounding  a  nuclear  plant.  The 
NRC  is  responsible  for  assessing  the 
adequacy  of  onsite  emergency  plans  and  has 
the  fmal  licensing  authority.  FEMA 
responded  to  NRC's  request  for  assistance  by 
letter  dated  March  22, 1995. 

//.  Discussion 

Title  10  of  the  Code  of  Federal  Regulations 
(CFR),  Part  50.  §  50.54(q),  states  in  part  that 
"A  licensee  authorized  to  posses  and  operate 
a  nuclear  f)ower  reactor  shall  follow  and 
maintain  in  effect  emergency  plans  which 
meet  the  standards  in  §  50.47(b)."  Section 
50.54(s)(l]  states  in  part  that  "Each  licensee 
who  is  authorized  to  possess  and/or  operate 
a  nuclear  power  reactor  shall  submit  to  NRC 
within  60  days  of  the  effective  date  of  this 
amendment  the  radiological  emergency 
response  plans  of  State  and  local 
govermnental  entities  in  the  United  States 
that  are  wholly  or  partially  within  a  plume 
exposure  pathway  EPZ,  as  well  as  the  plans 
of  State  governments  wholly  or  partially 
within  an  ingestion  pathway  EPZ."  Section 
50.47(a)(1)  states  in  part  that  "no  initial 
operating  license  for  a  nuclear  power  reactor 
will  be  issued  unless  a  finding  is  made  by  the 
NRC  that  there  is  reasonable  assurance  that 
adequate  protection  can  and  will  be  taken  in 
the  event  of  a  radiological  emergency." 
Section  50.47(a)(2)  further  states  in  part, 
"The  NRC  will  base  its  findings  on  a  review 
of  the  Federal  Emergency  Management 
Agency  (FEMA)  findings  and  determinations 
as  to  whether  State  and  local  emergency 
plans  are  adequate  and  whether  there  is 
reasonable  assurance  that  they  can  be 
implemented."  The  review  and  approval  of 
State  and  local  radiological  emergency  plans 
and  preparedness  by  FEMA  are  performed 
under  the  provisions  of  44  CFR  Part  350. 

Officials  from  the  State  of  California, 
Orange  County,  the  City  of  San  Clemente, 
and  other  jurisdictions  in  the  emergency 
planning  zone  (EPZ)  for  the  SONGS  facility 
have  participated  in  the  development  of  the 
Radiological  Emergency  Preparedness  (REP) 
plans  to  be  implemented  in  the  event  of  an 
incident  at  the  facility.  These  REP  plans  have 
been  evaluated  in  detail  during  each  of  the 
biennial  REP  exercises  that  began  in  May 
1981;  findings  of  these  exercises  have  been 


reported  to  the  NRC  by  FEMA.  Ehuing  these 
biennial  exercises,  evacuation  route 
impediments,  such  as  landslides,  are 
simulated  to  test  the  capability  of  the  offsite 
response  organization  to  deal  with  such  a 
contingency.  The  California  State  and  local 
officials  have  continued  to  meet  such 
challenges  successfully  during  these  biennial 
REP  exercises.  The  most  recent  exercise  was 
conducted  in  September  1993.  As 
documented  in  (1)  the  October  13, 1993, 
letter  from  the  NRC  to  Southern  California 
Edison  Company,  forwarding  the  staffs 
inspection  report  of  the  September  1993 
exercise,  and  (2)  the  March  27, 1995,  letter 
from  FEMA  to  the  NRC.  forwarding  its  report 
on  the  exercise,  the  offsite  radiological 
emergency  response  plans  and  preparedness 
for  the  State  of  California  and  the  affected 
local  jurisdictions  can  be  implemented  and 
are  adequate  to  provide  reasonable  assurance 
that  appropriate  measures  can  be  taken  off 
site  to  protect  the  health  and  safety  of  the 
public  in  the  event  of  a  radiological 
emergency  at  the  site. 

The  Petitioner's  assertion  that  with  the 
closure  of  the  PCH,  Interstate  5  is  the  only 
route  out  of  San  Clemente  is  incorrect.  The 
SONGS  EPZ  has  a  total  of  10  sectors  for 
evacuation  purposes.  Three  of  these  sectors 
comprise  to  the  City  of  San  Clemente.  The 
portion  of  the  PCH  affected  by  the  landslide 
.only  affects  the  evacuation  of  one  sector. 
Sector  3,  of  the  City  of  San  Clemente. 

The  landslide  on  January  16, 1993,  closed 
the  PCH  at  the  San  Clemente  and  Dana  Point 
border.  More  landslides  occurred  in  February 
1993.  However,  an  alternate  route  was 
established  around  the  landslide  area  by 
local  officials  to  act  as  a  substitute  evacuation 
route  while  the  PCH  was  being  repaired.  The 
PCH  had  been  scheduled  to  reopen  in 
January  1995.  However,  in  January  1995.  the 
entire  area  received  extremely  heavy  rainfall, 
causing  further  delays  in  the  reopening  of 
this  portion  of  the  PCH.  The  PCH  was 
officially  reopened  on  April  5, 1995.  During 
reconstruction  activities,  the  PCH  was  not 
open  to  the  general  public.  However,  two 
lanes  were  open  for  construction  traffic  and 
they  could  have  been  used  to  supplement  the 
alternate  route,  if  needed,  as  a  means  for 
evacuating  the  area.  As  stated  by  FEMA  in  its 
letter  dated  March  22. 1995,  since  an 
alternate  evacuation  route  was  established 
during  the  period  when  the  PCH  was  closed 
to  normal  traffic  and  since  the  PCH  was 
available  for  emergency  use,  the  safe 
evacuation  of  the  citizens  of  San  Clemente 
was  not  compromised. 

With  respect  to  the  Petitioner's  concerns 
regarding  the  ability  of  Orange  County  to 
effectively  participate  in  emergency 
evacuation  activities  considering  the 
County's  current  financial  difficulties,  FEMA 
concludes  that  Orange  County  is  meeting  its 
obligations  in  this  matter.  According  to 
FEMA's  letter  dated  March  22, 1995,  Orange 
County  officials  are  aware  that  the  current 
financial  situation  presents  a  major  challenge 
in  restructuring  and  prioritizing  services  to 
meet  their  objectives  and  mandates  within 
their  available  resources.  However,  the  Board 
of  Supervisors  recognizes  that  the  primary 
mission  of  the  County  or  of  the  local  County 
government  is  the  protection  of  health. 


safety,  and  welfare  of  the  citizens  and  visitors 
to  the  County.  During  this  financial  crisis,  the 
Board  has  repeatedly  reiterated  and  publicly 
confirmed  that  these  services  are  the  highest 
priority  for  all  County  agencies  and 
departments,  including  those  services 
provided  to  contract  cities  such  as  San 
Clemente.  In  addition,  a  representative  of  the 
County  is  an  active  participant  on  the 
SONGS  Interjurisdictional  Planning 
Committee  (IPC),  which  meets  on  a  formal 
basis  with  officials  of  SONGS,  the  affected 
cities,  the  Camp  Pendleton  Marine  Corps 
Base,  the  State  Department  of  Parks  and 
Recreation,  the  Capistrano  Unified  School 
District,  San  Diego  County,  and  Federal  and 
State  emergency  organizations  to  coordinate 
their  nuclear  power  plant  plans, 
preparedness,  and  procedures  for  emergency 
resp>onse  to  an  emergency  or  incident  at  the 
SONGS  site.  The  IPC  also  coordinates  the 
multiagency  planning,  training,  and  drills  for 
multihazard  emergency  response.  The  IPC 
representatives  meet  at  least  monthly  to 
ensure  their  planning  and  preparedness 
measures  are  thoroughly  coordinated  and 
current.  Accordingly,  as  stated  by  FEMA  in 
its  letter  dated  Mardi  22, 1995,  Orange 
County's  financial  difficulties  are  not 
preventing  it  from  meeting  its  emergency 
evacuation  resfMnsibility. 

ni.  Conclusion 

The  institution  of  proceedings  pursuant  to 
section  2.206  is  appropriate  only  if 
substantial  health  and  safety  issues  have 
been  raised.  See  Consolidated  Edison  Co.  of 
New  York  (Indian  Point,  Units  1,  2,  and  3). 
CU-75-8,  2  NRC  173. 175  (1975); 
Washington  Public  Power  Supply  System 
(WPPSS  Nuclear  Project  No.  2),  DD-84-7, 19 
NRC  899.  924  (1984).  This  is  the  standard 
that  has  been  applied  to  the  concerns  raised 
by  the  Petitioner  to  determine  whether  the 
action  requested  by  the  Petitioner  is 
warranted.  With  regard  to  the  request  made 
by  the  Petitioner  to  shut  down  the  SONGS 
fecility,  I  find  no  basis  for  taking  this  action. 
The  respective  local  jurisdictions  have 
maintained  their  emergency  plans  in  effect 
and  continue  to  monitor  them  on  a  regular 
basis  to  ensure  they  remain  current  and 
coordinated.  Appropriate  evacuation  routes 
are  available.  Local  officials  are  aware  of 
their  resource  limitations  and  have  focused 
resources  to  ensure  that  the  health,  safety, 
and  welfare  of  the  citizens  are  of  priority. 
FEMA  has  repeatedly  determined  that  offsite 
emergency  response  plans  and  preparedness 
can  be  implemented  and  are  adequate  to 
provide  reasonable  assurance  that 
appropriate  measures  can  be  taken  offsite  to 
protect  the  health  and  safety  of  the  public  in 
the  event  of  a  radiological  emergency  at  the 
SONGS  facility.  On  the  basis  of  FEMA's 
findings,  the  NRC  continues  to  find  that  there 
is  reasonable  assurance  that  adequate 
protection  can  and  will  be  taken  in  the  event 
of  a  radiological  emergency  at  the  SONGS 
facility.  For  the  reasons  discussed  above,  no 
basis  exists  for  taking  any  action  in  response 
to  the  Petition  as  no  substantial  health  or 
safety  issues  have  been  raised  by  the  Petition. 
Accordingly,  the  Petitioner's  request  for 
action  pursuant  to  Section  2.206  is  denied. 

A  copy  of  this  Decision  will  be  filed  with 
the  Secretary  of  the  Commission  for  the 
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Commission  to  review  in  accOTdance  with  10 
CFR  2.206(c)  of  the  Commission's 
r^ulations.  As  provided  by  this  regulation, 
the  Decision  will  constitute  the  final  action 
of  the  Commission  25  days  after  issuance, 
unless  the  Commission,  on  its  own  motion, 
institutes  a  review  of  the  Decision  within  that 
time. 

Dated  at  Rockville.  Maryland,  this  24  day 
of  July  1995. 

For  the  Nuclear  Regulatory  Conmiission. 
William  T.  RusseU. 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc  95-18744  Filed  7-2ft-95;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Form  Under  Review  by  the  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Michael  E. 

Bartell,  (202)  942-8800 
Upon  Written  Request,  Copy  Available 

from:  Securities  and  Exchange 

Commissibn,  Office  of  Filings  and 

Information  Services,  Washington,  DC 

20549 
Extension: 

Rule  103f-3— File  No.  270-237 
Proposed  Revisions: 

Rule  52— File  No.  270-326 

Rule  45— File  No.  270-164 

Fonn  U-1— File  No.  270-128 
Proposed  New  Rule  and  Form: 

Rule  58  and  Form  U-9C-3— File  No. 
270-400 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission  has 
submitted  to  OMB  requests  for  approval 
on  the  following  rules  and  forms: 

Rule  lOf-3  permits,  under  certain 
conditions,  purchases  of  securities  from 
imderwriting  syndicates  whose 
members  include  affiliated  persons  of 
the  purchasing  investment  company. 
The  rule  requires  disclosure  of  diose 
transactions  in  the  investment 
company's  Form  N-SAR,  and  also 
requires  investment  companies  to  keep 
records  of  transactions  made  in  reliance 
upon  the  rule.  It  is  estimated  that  600 
respondents  will  expend  600  burden 
hours  annually  to  comply  with  Rule 
lOf-3. 

Rule  52  permits  public-utility  and 
nonutility  subsidiary  companies  of 
registered  holding  companies  to  issue 
and  sell  certain  seciuities  without  filing 
a  declaration  if  certain  conditions  are 
met.  Within  ten  days  after  the  issue  or 
sale  of  any  security  exempt  imder  nde 
52  (or,  in  some  cases,  on  a  quarterly 
basis),  the  issuer  or  seller  must  file  with 


the  Commission  a  certificate  of 
notification  on  Form  U-6B-2  containing 
the  information  prescribed  by  that  form. 
The  proposed  amendments  to  rule  52 
would  exempt  additional  public-utility 
and  nonutility  financing.  The  current 
reporting  requirement  would  not  change 
as  a  result  of  these  amendments. 
Rule  45  requires  the  filing  of  a 
declaration  to  obtain  Commission 
approval  for  a  registered  holding 
company  or  subsidiary  company  to 
extend  its  credit,  indemnify  or  make  any 
capital  contribution  to  any  company  in 
the  same  holding  company  system,  and 
provides  exceptions  from  the 
declaration  requirement.  The  proposed 
amendment  to  rule  45  would  expand 
the  exceptions  to  conform  to  the 
proposed  amendments  to  rule  52.  It  is 
estimated  that  14  respondents  will 
expend  a  total  46  burden  hours  annually 
to  comply  with  Rule  45. 

Form  U-l  is  used  to  file  applications 
and  declarations  requesting  Commission 
authorization  of  transactions  for  the 
acquisition  of  securities  by  a  company 
in  a  registered  holding  company  system. 
It  is  estimated  that  111  respondents  will 
expend  a  total  of  17,206  burden  hours 
annually. 

Proposed  rule  58  would  permit  a 
registered  holding  company  and  its 
subsidiaries  to  acquire  securities  of  an 
"energy-related  company"  or  a  "gas- 
related  company",  as  defined  in  the 
rule,  without  filing  an  application  on 
Form  U-l,  subject  to  certain  limitations. 
Within  60  days  after  the  end  of  the  first 
calendar  quarter  in  which  any  exempt 
acquisition  is  made,  and  each  calendar 
quarter  thereafter,  the  registered  holding 
company  would  be  required  to  file  with 
the  Commission  a  certificate  of 
notification  on  Form  U-9C-3  containing 
the  information  prescribed  by  that  form. 
It  is  estimated  that  61  respondents 
would  expend  4  hours  per  quarterly 
filing  (or  16  hours  per  year)  to  comply 
with  Rule  58  and  Form  U-9C-3. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Clearance  Officer  for  the 
Securities  and  Exchange  Commission  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Michael  E. 
Bartell,  Associate  Executive  Director, 
Office  of  the  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington,  DC 
20549,  and  SEC  Clearance  Officer, 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Projects  3235- 
0226  (Rule  lOf-3),  3235-0369  (Rule  52), 
3235-0154  (Rule  45)  3235-0125  (Form 
U-l)  and  Rule  58  and  Form  U-9C-3, 


Room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  July  17, 1995. 
Marguet  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  95-18657  Filed  7-28-95;  8:45  am) 
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Forms  Under  Review  by  the  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Michael  E. 

Bartell,  (202)  942-8800 
Upon  Written  Request,  Copy  Available 
From:  Sectirities  and  Exchange 
Commission,  Office  of  FiUngs  and 
Information  Services,  450  Fifth  Street, 
N.W..  Washington,  D.C.  20549 
Approval;  Amendments  to: 
Regulation  S-X— File  No.  270-3 
Form  N-IA— File  No.  270-21 
Form  N-2— File  No.  270-21 
Form  N-3— File  No.  270-281 
Form  N-4— File  No.  270-282 
Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  OMB  approval 
amendments  to  Regulation  S-X  under 
the  Securities  Act  of  1933  (the  "1933 
Act")  and  Form  N-lA,  Form  N-2,  Form 
N-3,  and  Form  N-4  under  the  1933  Act 
and  the  Investment  Company  Act  of 
1940  (the  "1940  Act").  The  amendments 
pertain  to  the  disclosure  of  investment 
company  ("funds")  expenses  when  such 
expenses  are  paid  by  third  parties  in 
exchange  for  allocation  of  fund 
brokerage  or  use  of  fimd  assets. 

The  amendment  to  regulation  S-X 
requires  funds  to  include  in  their 
statements  of  operations  the  amount  of 
any  expenses  paid  by  third  parties  in 
exchange  for  {Qlocation  of  fund 
brokerage  or  use  of  fimd  assets.  The 
amendments  to  Form  N-lA,  Form  N-2, 
Form  N-3  and  Form  N-4  require  that 
this  "total  expense"  figure  also  be  set 
forth  in  the  fee  table  and  financial 
highlights  table  in  fund  prospectuses 
and  be  used,  in  part,  to  calculate  fund 
yield.  The  change  in  burden  associated 
with  these  amendments  will  be  reflected 
in  the  burdens  associated  with  the 
various  forms  to  be  amended. 

It  is  estimated  that  300  funds  that  file 
on  Form  N-IA  will  each  incur  3.0 
burden  hours  in  addition  to  the  time 
currently  required  to  complete  the 
Form,  750  fimds  that  file  on  Form  N- 
lA  will  each  incur  2.0  additional 
burden  hours,  and  1 ,950  funds  that  file 
on  Form  N-lA  will  each  incur  1.0 
additional  burden  hour.  It  is  estimated 
that  12  funds  that  file  on  Form  N-2  will 
each  incur  2.5  burden  hours  in  addition 
to  the  time  currently  required  to 


complete  the  Form,  31  funds  that  file  on 
Form  N-2  will  each  incur  1.5  additional 
burden  hours,  and  82  fimds  that  file  on 
Form  N-2  will  each  incur  1.0  additional 
burden  hour.  It  is  estimated  that  five 
funds  that  file  on  Form  N-3  will  each 
incur  1.5  burden  hours  in  addition  to 
the  time  currently  required  to  complete 
Form  N-3,  while  13  funds  that  file  on 
Form  N-3  will  each  incur  1.0  additional 
burden  hour.  Finally,  it  is  estimated  that 
28  funds  that  file  on  Form  N-4  will  each 
incur  1.5  burden  hours  in  addition  to 
the  time  currently  required  to  complete 
Form  N-4,  while  72  funds  that  file  on 
Form  N-4  will  each  incur  1.0  additional 

burden  hour. 

The  estimates  of  burden  hours  set 
forth  above  are  made  solely  for  the 
purposes  of  the  Paperwork  Reduction 
Act  and  are  not  derived  from  a 
comprehensive  or  even  representative 
survey  or  study  of  the  cost  of  SEC  rules 
and  forms. 

General  comments  may  be  directed  to 
the  OMB  Clearance  Officer  for  the 
Securities  and  Exchange  Commission  at 
the  address  below.  Comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Michael  E. 
Bartell.  Associate  Executive  Director, 
Secxuities  and  Exchange  Commission, 
450  Fifth  Street.  N.W.,  Washington,  D.C. 
20549,  and  to  the  Securities  and 
Exchange  Commission's  Clearance 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  Paperwork 
Reduction  Act  numbers  3235-0009  (for 
Regulation  S-X),  3235-^307  (for  Form 
N-IA).  3235-0026  (for  Form  N-2), 
3235-0316  (for  Form  N-3),  and  3235- 
0318  (for  Form  N-4),  Office  of 
Management  and  Budget,  Room  3228. 
New  Executive  Office  Building. 
Washington,  D.C.  20543. 

Dated:  July  21, 1995. 
Margarvt  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  95-18667  Filed  7-28-95;  8:45  am) 
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[ReleaM  No.  34-36020;  File  Nos.  8R- 
CBOE-05-1 1 ;  SR-PSE-05-04;  8R-Phl»-06- 
12;  SR-Am«x-«6-07] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Changes 
aiKl  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Related  Amendmente  by  the  Chicago 
Board  Options  Exchange,  Inc.,  the 
Pacific  Stock  Exchange,  Inc.,  and  the 
Philadelphia  Stock  Exchange,  Inc.;  and 
Notice  of  niing  and  Order  Granting 
Accelerated  Approval  to  Proposed 
Rule  Change  and  Related  Amendments 
by  the  American  Stock  Exchange,  Inc^ 
Relating  to  Listing  Standards  for 
Options  on  Securities  Issued  in  Certein 
Corporate  Restructuring  Transactions 

July  24, 1995. 
I.  Introduction 

On  January  26,  February  13,  February 
15,  and  February  17  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"),  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"),  the  Pacific  Stock  Exchange, 
Inc.  ("PSE"),  and  the  American  Stock 
Exchange,  Inc.  ("Amex")  (collectively 
the  "Exchanges"),  respectively, 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b-4 
thereunder,^  proposed  rule  changes  to 
adopt  listing  standards  for  options  on 
sectirities  issued  in  certain  corporate 
restructuring  transactions. 

On  February  17, 1995,  February  21, 
1995,"February  21, 1995  and  July  11, 
1995.  the  CBOE,  PSE.  Phlx  and  Amex, 
respectively,  submitted  to  the 
Commission  Amendment  No.  1  to  their 
proposed  rule  changes  in  order  to  make 
certain  technical  corrections  to  the  text 
of  the  proposals.^  On  May  10, 1995,  the 
CBOE  submitted  to  the  Commission 
Amendment  No.  2  to  its  proposed  rule 


>  15  U.S.C.  78»(b)(l). 

» 17  CFR  240.19b-4. 

>The  CBOE,  PSE.  Phlx  and  Amex  lubmitted 
identical  revisions  to  their  proposed  rule  changes 
in  order  to  clarify  that  comparative  asset  values  and 
revenues  shall  be  derived  from  the  later  o/the  most 
recent  annual  or  most  recently  available  comparable 
interim  financial  statements  of  each  of  the 
respective  issuers.  See  Letters  from  Michael  Meyer. 
Attorney,  Schiff,  Hardin  k  Waite.  dated  February 
17, 1995,  Michael  Pierson,  Senior  Attorney,  PSE. 
dated  Fel>ruary  21, 1995.  and  Michele  Weisbaum, 
Associate  General  Counsel,  Phlx,  dated  February 
21. 1995,  to  Beth  Stekler,  Attorney,  OfTice  of  Market 
Supervision  ("OMS").  Division  of  Market 
Regulation  ("Market  Regulation").  Commission.  See 
also  Letter  from  Claire  McGrath,  Special  Couiuel. 
Amex,  to  Michael  Walinskas,  Branch  Chief,  OMS. 
Market  Regulation,  Commission,  dated  July  11. 
1995  ("Amex  Letter")  (collectively  "Amendment 
No.  1"). 


change.*  On  June  13,  1995,  the  CBOE 
submitted  to  the  Commission 
Amendment  No.  3  to  its  proposed  rule 
change.'  On  July  11, 1995,  the  Amex 
submitted  to  the  Commission 
Amendment  Nos.  2  and  3  to  its 
proposed  rule  change.^  On  Jime  26,  July 
11  and  July  11, 1995.  the  Phlx,  PSE,  and 
the  Amex  submitted  to  the  Commission 
Amendment  Nos.  2,  2,  and  4, 
respectively,  to  their  proposed  rule 
changes.'  On  July  11, 1995,  the  Phlx 
submitted  to  the  Commission 
Amendment  No.  3  to  its  proposed  rule 

ctl&IlCGS  ^ 

Notices  of  the  CBOE,  PSE  and  Phlx 
proposals  and  Amendment  No.  1  to 
PSE's  and  Phlx's  proposed  rule  changes 
were  published  for  comment  in  the 
Federal  Register  on  February  8, 1995, 
March  1, 1995  and  March  1, 1995, 
respectively."  No  comments  were 


*  Amendment  No.  2  to  CBOE's  proposal  makes 
certain  technical  changes  and  states  that  under 
narrowly  defined  circumstances,  the  CBOE  may 
determine  that  the  public  ownership  of  shares  and 
holder  requirements  for  the  Restructure  Security  are 
satisfied  based  on  these  same  characteristics  of  the 
Original  Security.  See  Letter  &t>m  Michael  Meyer, 
Attorney,  Schiff  Hardin  &  Waite,  to  Sharon  Lawson. 
Assistant  Director,  OMS,  Market  Regulation, 
Commission,  dated  May  10. 1995  ("CBOE 
Amendment  No.  2"). 

>  Amendment  No.  3  to  CBOE's  proposed  rule 
change  makes  further  technical  changes,  and 
eliminates  the  reference  to  rights  offerings  in 
paragraph  (c)  of  proixised  new  Interpretation  and 
Policy  .05  to  CBOE  Rule  5.3.  See  Letter  from 
Michael  Meyer,  Attorney,  Schiff  Hardin  It  Waite,  to 
Sharon  Lawson,  Assistant  Director!  OMS,  Market 
Regulation,  Conunission,  dated  ]une  13, 1995 
("CBOE  Amendment  No.  3"). 

"  The  Amex  submitted  Amendment  No.  2  to  its 
proposed  rule  change  in  order  to  delete  any  and  all 
references  to  restructuring  transactions  involving 
shareholders  other  than  existing  shareholders  of  the 
issuer  of  the  Original  Security.  The  Amex  also 
sulmiitted  Amendment  No.  3  to  its  proposed  rule 
change  to  correct  a  technical  error  in  proposed  rule 
916.01(6)  by  properly  referencing  various 
commentaries.  See  Amex  Letter,  supra  note  3. 

'The  Phbc,  PSE,  and  Amex  amended  the  text  of 
their  proposed  rules  to  conform  to  the  lai\guage 
filed  by  the  CBOE.  See  Letter  from  Michele 
Weisbaum,  Associate  General  Counsel,  Phlx,  to 
Michael  Walinskas,  OMS,  Market  Regulation, 
Commission,  dated  )une  26,  1995  ("Phlx 
Amendment  No.  2"),  Letter  from  Michael  Pierson, 
Senior  Attorney,  PSE.  to  )ohn  Ayanian,  Attorney. 
OMS,  Market  Regulation,  Commission,  dated  )uly 
11. 1995  ("PSE  Amendment  No.  2").  See  also  Amex 
Letter,  supra  note  3. 

"The  Phbc  submitted  Amendment  No.  3  to  Its 
proposed  rule  change  to  make  certain  technical 
clarifications,  and  to  revise  paragraph  (b)  of 
proposed  new  Commentary  .05  to  Phlx  Rule  1009 
to  state  that  option  contracts  may  not  be  initially 
listed  for  trading  on  a  Restructure  Security  until 
shares  of  the  Restructure  Security  are  issued  and 
outstanding  and  are  the  subject  of  trading  that  is  not 
on  a  "when  issued"  basis.  See  Letter  from  Michele 
Weisbaum.  Associate  General  Counsel.  Phlx,  to 
John  Ayanian,  Attorney,  OMS,  Market  Regulation, 
Commission,  dated  July  11, 1995  ("Phlx 
Amendment  No.  3"). 

" See  Securities  Exchange  Act  Release  Nos.  35315 
(February  1. 1995).  60  FR  7598  (File  No.  SR-CBOE- 
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received  on  the  proposals.  This  order 
approves  the  proposed  rule  changes  by 
the  CBOE,  PSE.  Phlx  and  Amex.  The 
proposed  rule  change  by  the  Amex,  as 
amended,  and  certain  amendments  by 
the  CBOE,  PSE,  and  Phlx,  have  been 
approved  on  an  accelerated  basis. 

n.  Background 

The  Exchanges  currently  maintain 
imiform  standards  regarding  the 
approval  for  listing  of  uinderlying 
seciuities  for  options  trading."* 
Specifically,  to  be  the  subject  of  options 
trading,  the  underlying  security  must 
meet  the  following  guidelines:  (1) 
Trading  volume  in  all  markets  of  at  least 
2.4  million  shares  in  the  preceding 
twelve  months  ("Volume  Test");  (2) 
market  price  per  share  of  at  least  $7.50 
for  the  majority  of  business  days  during 
the  three  calendar  month  period 
preceding  the  date  of  selection  ("Price 
Test");  (3)  a  minimum  pubhc  ownership 
of  7  million  shares  ("Public  Ownership 
Requirement"); "  and  (4)  a  minimimi  of 
2,000  holders  ("Holder 
Requirement"). 12  An  exchange  must 
determine  that  a  security  satisfies  the 
above  requirements,  as  of  the  date  it  is 
selected  for  options  trading  ("selection 
date"),  which  is  the  date  the  exchange 
files  for  certification  of  the  listing  of  the 
option  with  the  Options  Clearing 
Corporation  ("OCC").  Depending  upon 
the  interest  and  response  from  other 
options  exchanges,  the  exchange  may 
begin  options  trading  from  three  or  five 
business  days  after  the  selection  date. 

The  Exchanges  have  adopted 
maintenance  criteria  for  withdrawal  of 
approval  of  an  underlying  security 
subject  to  options  trading.  *3  A  security 
previously  approved  for  options 
transactions  shall  be  deemed  not  to 
meet  the  guidelines  for  continued  listing 
if  (1)  Trading  volume  in  all  markets  is 


95-11);  3S410  (February  22.  1995).  60  FR 11158 
(File  No.  SR-PSE-95-04  and  Amendment  No.  1): 
and  35409  (February  22, 1995),  60  FR  11159  (File 
No.  SR-PhU-95-12  and  Amendment  No.  1). 

">  See  Amex  Rule  915;  CBOE  rule  5.3;  PSE  Rule 
3.6;  Phbc  Rule  1009;  and  NYSE  Rule  715. 

>'  Shares  that  are  owned  by  persons  required  to 
report  their  stock  holdings  under  Section  16(a)  of 
the  Act  (i.e.,  directors,  officers,  and  10%  beneCcial 
owners)  are  excluded  from  this  calculation. 

*'This  proposal  addresses  price,  volume,  public 
ownership,  and  holder  requirements  specifically. 
For  a  Restructure  Security  to  meet  initial  listing 
requirements,  however,  it  must  additionally  comply 
with  all  requirements  set  forth  by  the  Exchanges  in 
their  options  eligibility  rules.  For  example,  the 
security  must  be  registered,  and  listed  on  a  national 
securities  exchange,  or  traded  through  the  facilities 
of  a  national  securities  association  and  reported  as 
a  "national  market  system"  ("NMS")  security  as  set 
forth  in  Rule  llAa3-l  under  the  Act,  and  the  issuer 
must  be  in  compliance  with  any  applicable 
requirements  of  the  Act.  See  supra  note  10. 

"  See  Amex  Rule  916:  CBOE  Rule  S.4;  PSE  Rule 
3.7;  Phbc  Rule  1010;  and  NYSE  Rule  716. 


less  than  1.8  million  shares  in  the 
preceding  twelve  months 
("Maintenance  Volume  Test");  (2) 
market  price  per  share  closes  below 
$5.00  on  a  majority  of  business  days 
during  the  preceding  six  calendar 
months  ("Maintenance  Price  Test");^* 
(3)  public  ownership  amounts  to  fewer 
than  6.3  million  shares  ("Maintenance 
Public  Ownership  Requirement");  or  (4) 
there  are  fewer  than  1,600  holders 
("Maintenance  Holder  Requirement")." 

Both  the  initial  and  maintenance 
listing  criteria  are  intended  to  ensure, 
among  other  things,  that  options  are 
only  traded  on  stocks  with  adequate 
depth  and  liquidity  so  that  the  options 
and  their  underlying  components  are 
not  readily  susceptible  to  manipulation. 

m.  Description  of  the  Proposals 

The  Exchanges  propose  to  amend 
their  rules  to  facilitate  the  earlier  listing 
of  options  on  securities  issued  in  certain 
corporate  restructuring  transactions. 
The  proposals  will  apply  to  securities 
("Restructure  Security")  issued  by  a 
public  company  to  existing 
shareholders,  with  existing  publicly 
traded  shares  subject  to  options  trading, 
in  connection  with  certain 
"restructuring  transactions."** 

Under  the  current  standards,  an 
exchange  is  generally  precluded  from 
listing  eligible  options  on  newly  issued 
securities  for  at  least  three  months, 
given  that  the  guidelines  require  three 
months  of  price  history  to  determine  if 
the  imderlying  security  meets  the  Price 
Test.  Additionally,  an  exchange  may 
only  list  eligible  options  on  newly 
issued  securities,  if  the  underlying 
security  meets  the  Volume  Test  which 
requires  trading  volume  in  all  markets 
of  at  least  2.4  million  shares  in  the         ^ 
preceding  twelve  months.  The  proposed 
rule  changes,  however,  would  facilitate 
the  earUer  Usting  of  options  on  a 
Restructure  Security  by  permitting  an 
exchange  to  determine  whether  a 
Restructure  Seciuity  satisfies  the 
Volume  Test  and  Price  Test  by  reference 
to  the  trading  volume  and  market  price 
history  of  an  outstanding  equity  security 
("Original  Security")  previously  issued 


by  the  issuer  of  the  Restructure  Seciuity. 
or  affiliate  thereof.  In  addition,  the 
Exchanges  propose  specific  criteria  for 
evaluating  the  distribution  of  shares  of 
a  Restructure  Security  for  purposes  of 
meeting  the  Public  Ownership  and 
Holder  Requirements.  To  the  extent  that 
the  initial  options  listing  requirements 
are  satisfied  based  upon  these 
"lookback"  provisions  to  the  Original 
Security  and  the  other  provisions  of  the 
proposal,  then  an  exchange  will  permit 
options  trading  to  l>egin  on  the  ex-date 
for  the  transaction.  1^ 

Before  an  exchange  may  invoke  this 
proposed  "lookback"  provision  and 
utilize  the  volume  and  price  of  the 
Original  Security  for  purposes  of 
meeting  the  options  eligibility  criteria 
for  the  Restructure  Security,  the 
Restructure  Security  must  first  satisfy 
one  of  four  alternate  conditions.  The 
first  three  alternate  conditions  are 
intended  to  ensure  that  the  trading 
volume  and  market  price  history  of  the 
Original  Security  represent  a  reasonable 
surrogate  for  determining  the  likely 
future  trading  volume  and  price  data  of 
the  Restructure  Security.  Under  these 
conditions  either,  (a)  the  aggregate 
market  value  of  the  Restructure 
Security,  (b)  the  aggregate  book  value  of 
the  assets  attributed  to  the  business 
represented  by  the  Restructure  Security 
(minimum  $50  million)  or  (c)  the 
revenues  attributed  to  the  business 
represented  by  the  Restructure  Security 
(minimum  $50  million)  must  exceed 
one  of  two  stated  percentages  of  the 
same  measure  for  the  Original 
Security.  *■  The  threshold  percentages 
will  be  25%  if  the  applicable  measure 
determined  with  respect  of  the  Original 
Security  represents  an  interest  in  the 
combined  enterprise  prior  to  the 
restructuring  transaction,  and  33V3%  if 
the  applicable  measure  determined  with 
respect  of  the  Original  Security 
represents  an  interest  in  the  remainder 


'<  Additional  criteria  permits  the  underlying 
security  under  certain  circumstances  to  trade  as  low 
as  $3.00  for  a  temporary  period  of  time.  See  Id. 

■'This  proposal  addresses  maintenance  criteria 
for  market  price  and  trading  volume  specifically. 
For  a  Restructure  Security  to  meet  maintenance 
requirements  for  an  underlying  security  subject  to 
options  trading,  however,  it  must  additionally 
comply  with  all  requirements  set  forth  by  the 
Exchanges  in  their  options  eligibility  rules.  See 
supra  note  13. 

"The  proposal  defines  a  "restructuring 
transaction"  as  a  spin-off,  reorganization, 
recapitalization,  restructuring  or  similar  corporate 
transaction. 


"Option  contracts  may  not  be  initially  listed  for 
trading  in  respect  of  a  Restructure  Security  until  the 
ex-date.  The  ex-date  occurs  at  such  time  when 
shares  of  the  Restructure  Security  become  issued 
and  outstanding  and  are  the  subject  of  trading  that 
are  not  on  a  "when  issued"  basis  or  in  any  other 
way  contingent  on  the  issuance  or  distribution  of 
the  shares.  See  e.g.,  Phbc  Amendment  No.  3,  supra 
note  8. 

'"Aggregate  market  value  will  be  based  on  share 
prices  that  are  either  (a)  all  closing  prices  in  the 
primary  market  on  the  last  business  day  preceding 
the  selection  date  or  (b)  all  opening  prices  in  the 
primary  market  on  the  selection  date.  The  aggregate 
market  value  of  the  Restructure  Security  may  be 
determined  from  "when  issued"  prices,  if  available. 

Asset  values  and  revenues  will  be  derived  from 
the  later  of  (a)  the  most  recent  annual  financial 
statements  or  (b)  the  most  recent  interim  financial 
statements  of  the  respective  issuers  covering  a 
period  of  not  less  than  three  months.  Such  financial 
statements  may  be  audited  or  unaudited  and  may 
be  pro  forma. 


of  the  enterprise  after  the  restructuring 
transaction.  The  fourth  alternate 
condition  is  that  the  aggregate  market 
value  represented  by  the  Restructure 
Security  be  at  least  $500  milUon.  This 
condition  is  based  on  the  Exchanges' 
view  that  even  if  a  Restructure  Security 
does  not  meet  the  comparative  tests 
outlined  above,  a  Restructure  Security 
with  an  aggregate  market  value  of  4500 
million,  by  virtue  of  its  absolute  size, 
represents  a  substantial  portion  of  the 
Original  Security,  and  thus  should 
quedify  for  the  "lookback"  provision. 

If  any  one  of  the  four  conditions  set 
forth  above  is  satisfied,  a  Restructure 
Security  will  qualify  for  the  "lookback" 
provision.  Under  the  "lookback" 
provision,  a  Restructure  Security  may  be 
eligible  for  options  trading  immediately 
upon  its  issuance  provided  the 
following  requirements  are  satisfied. 
First,  the  Restructure  Security  must 
satisfy  the  options  Volume  and  Price 
Tests.  Under  the  proposals,  an  exchange 
may  be  permitted  to  determine  whether 
a  Restructure  Security  satisfies  the 
Volume  and  Price  Tests  by  reference  to 
the  trading  volume  and  maii^et  price 
history  of  the  Original  Security.  Under 
the  proposed  rule  change,  the  trading 
volume  and  market  price  history  of  the 
Original  Security  that  occiu-s  prior  to  the 
restructuring  ex-date  can  be  used  for 
these  calculations  (emphasis  added).*^ 
Volume  and  price  data  may  be  derived 
from  "when  issued"  trading  in  the 
Restructure  Security.  However,  once  an 
exchange  uses  "when  issued"  volume  or 
prices  for  the  Restructure  Security  to 
satisfy  the  relevant  guidelines,  it  may 
not  use  the  Original  Security  for  that 
purpose  on  any  subsequent  trading  day. 
In  addition,  both  the  trading  volume 
and  market  price  history  of  the  Original 
Security  must  be  used,  if  either  is  so 
used. 

Additionally,  an  exchange  must 
determine  whether  a  Restructure 
Security  will  satisfy  the  Public 
Ownership  and  Holder  Requirements. 
This  determination  will  either  be  based 
on  facts  and  circumstances  that  will 
exist  on  the  intended  date  for  listing  the 
option,  or  based  on  assumptions  that  are 
permitted  under  the  proposal.  Because 
the  shares  of  the  Restructure  Security 
are  to  be  issued  or  distributed  to  the 
shareholders  of  the  issuer  of  the 
Original  Security,  the  Exchanges 
propose  that  these  requirements  may  be 
satisfied  based  upon  the  exchange's 
knowledge  of  the  existing  number  of 
outstanding  shares  and  holders  of  the 
Original  Security. 

liie  Exchanges  further  proposes  that 
if  a  Restructure  Security  is  to  be  listed 


**  See  supra  Section  II. 


on  an  exchange  or  in  an  automatic 
quotation  system  that  subjects  it  to  an 
initial  listing  requirement  of  no  less 
than  2,000  holders,  then  the  options 
exchange  may  assume  that  the  Holder 
Requirement  will  be  satisfied.  Similarly, 
if  a  Restructure  Security  is  to  be  listed 
on  an  exchange  or  in  an  automatic 
quotation  system  subject  to  an  initial 
listing  requirement  of  no  less  than 
public  ownership  of  7  million  shares, 
then  the  options  exchange  may  assume 
that  Public  Ownership  Requirement  will 
be  satisfied.  Additionally,  if  an 
exchange  determines  that  at  least  40 
milUon  shares  of  a  Restructure  Security 
will  be  issued  and  outstanding  in  a 
restructuring  transaction,  then  it  may 
assume  that  the  Restructure  Security 
will  satisfy  both  the  Public  Ownership 
and  Holder  Requirements.*" 

An  exchange,  however,  shall  not  rely 
on  the  above  assumptions  if,  after 
reasonable  investigation,  it  determines 
that  either  the  public  ownership  of 
shares  or  the  holder  requirement,  in 
fact,  will  not  be  satisfied  on  the 
intended  date  for  listing  the  option.  In 
addition,  pursuant  to  the  proposal,  other 
exchanges  will  have  the  opportunity  to 
challenge  the  certification  by 
demonstrating  that  the  Restructure 
Security  will  not  meet  the  initial  listing 
criteria  with  respect  to  public 
ownership  and  holders. 

Finally,  the  proposal  will  adopt  a 
similar  "lookback"  provision  for  the 
Maintenance  Volume  Test  and  the 
Maintenance  Price  Test.  Specifically,  for 
purposes  of  satisfying  these 
requirements,  the  trading  volume  and 
market  price  history  of  the  Original 
Security,  as  well  as  any  "when  issued" 
trading  in  the  Restructure  Security,  can 
i>e  used  for  such  calculations,  provided 
that  they  are  only  used  for  determining 
price  and  volume  history  for  the  period 
prior  to  commencement  of  trading  in  the 
Restructure  Security. 

IV.  Commission  Findii^  and 
Conclusions 

The  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 


JMI 


2°  According  to  the  CBOE,  for  most  restructuring 
transactions,  it  should  be  possible  to  know  or  to 
deduce  from  publicly  available  information  on  the 
distribution  of  the  Restructure  Security  (or  a  worst 
case  estimate  of  the  number  of  shares  that  will  be 
publicly  held  and  the  nimiber  of  shareholders) 
upon  completion  of  the  restructuring  transaction. 
As  pro|>osed,  an  exchange  could  make  the 
necessary  determination  prior  to  the  ex-date  and 
could  certify  the  Restructure  Security  for  options 
trading  on  that  basis.  See  Letter  from  Michael 
Meyer.  Attorney,  Schiff  Hardin  k  Waite,  to  Sharon 
Lawson,  Assistant  Direcrtor,  OMS,  Market 
Regulation,  dated  January  25. 1995  ("CBOE  Letter"). 


applicable  to  a  national  securities 
exchange,  and,  in  particular  with  the 
requirements  of  Section  6(b)(5),2i  in  that 
the  rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts,  and,  in  general,  to 
protect  investors  and  the  public  interest. 

The  Commission  believes  that  it  is 
necessary  for  securities  to  meet  certain 
minimum  standards  regarding  both  the 
quality  of  the  issuer  and  the  quality  of 
the  market  for  a  particular  security  to 
become  options  eligible.  These 
standards  are  imposed  to  ensure  that 
those  issuers  upon  whose  securities 
options  are  to  be  traded  are  financially 
sound  companies  whose  trading 
volume,  market  price,  number  of 
holders,  and  public  ownership  of  shares 
are  substantial  enough  to  ensure 
adequate  depth  and  liquidity  to  sustain 
options  trading  that  is  not  readily 
susceptible  to  manipulation.  The 
Commission  also  recognizes  that  under 
current  equity  options  listing  criteria, 
existing  shareholders  of  an  issuer  that 
becomes  involved  in  a  restructuring 
transaction,  may  be  precluded  for  a 
significant  period  from  employing  an 
adequate  hedging  strategy  involving 
options  on  any  newly  acquired 
Restructure  Security  received  in 
connection  with  such  transaction. 

Accordingly,  to  determine  whether 
the  earlier  listing  of  options  overlying  a 
Restructure  Security  is  reasonable,  the 
Commission  must  balance  the  benefits 
of  providing  adequate  hedging  strategies 
to  shareholders  of  the  issuer  of  the 
Restructure  Security,  and  the  risks  of 
approving  certain  securities  for  options 
trading  before  such  securities  actually 
satisfy  the  options  eligibility  criteria, 
which  currently,  for  newfy  issued 
securities,  can  not  occur,  at  the  very 
least,  prior  to  three  months  after  the 
security  begins  trading.**  The 
Commission  beUeves  that  the  proposed 
Umited  exception  to  established  equity 
options  listing  procedure  strikes  such  a 
reasonable  balance. 

As  discussed  in  more  detail  below, 
the  Commission  believes  fhat  the 
conditions  of  the  new  rule  will  help  to 
ensure  that  only  those  securities  that  are 
most  likely  to  have  adequate  depth  and 
liquidity  will  be  eligible  for  options 
trading  prior  to  the  establishment  of  a 
recognized  trading  history. 
Additionally,  by  facilitating  the  earlier 
listing  of  options  on  a  Restructure 
Security,  the  Commission  believes  that 
investors  formerly  holding  the  Original 
Security,  upon  which  options  are 
currently  traded,  should  be  able  to 


"  15  U.S.C.  78f(b)(5). 
"  See  supra  Section  n. 
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better  hedge  the  risk  of  th%ir  newly 
acquired  stock  position  in  the 
Restructure  Security.^a 

Despite  the  benefits  of  the  proposal, 
the  Commission  believes  that  the 
proposal  should  only  apply  to 
restructuring  transactions  that  involve 
financially  sound  and  sufficiently  large 
companies.  The  Commission  believes 
that  the  Exchanges  have  addressed  this 
concern  by  adding  conditions  to  the 
proposal  that  require  that  Restructure 
Security  to  either  satisfy  certain 
comparative  test  (comparing  the 
Restructure  Seciuity,  OTits related 
business  with  that  of  the  Original 
Security,  or  its  related  business),^*  or 
meet  a  very  high  aggregate  market  value 
standard  ($500  million). 

The  Commission  believes  that  if  one 
of  the  comparative  tests  is  satisfied,  the 
Restructure  Security  should  adequately 
resemble  the  Original  Security  to  qualify 
for  the  "lookback"  provision.  Under  the 
"lookback"  provision,  a  Restructxu* 
Security  will  be  able  to  satisfy  the 
Volume  and  Price  Tests  if  the  trading 
volume  and  market  price  history  of  the 
Restructure  Security,  together  with  the 
trading  volume  and  market  price  history 
of  the  Original  Seciuity  occurring  prior 
to  the  ex-date,  meet  the  existing  related 
requirements.  Moreover,  the 
Commission  believes  that,  given  the 
limited  scope  of  the  proposal,  it  is 
appropriate  to  conclude  that  a 
Restructure  Security  with  an  aggregate 
market  value  of  at  least  $500  million 
appropriately  quafifies  for  the 
"lookback"  provision. 

TTje  Commission  also  believes  that  it 
is  appropriate  for  an  exchange  to  count 
"when  issued"  trading  in  the 
Restructure  Secxuity  when  determining 
if  the  Restructure  Security  wrill  satisfy 
the  Volimie  and  Price  Tests  set  forth  in 
the  initial  options  listing  requirements. 
However,  once  an  exchange  begins  to 
use  "when  issued"  volume  or  price 
history  for  the  Restructure  Security  to 
satisfy  the  Volume  or  Price  Tests,  it  may 
not  use  the  Original  Security  for  such 
purposes  on  any  subsequent  trading 
day.  In  addition,  both  the  trading 
volimie  and  market  price  history  of  the 
Original  Seciuity  must  be  used,  if  either 
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"  Although  the  propoaalt  do  not  speciTically 
addrass  it,  the  Commission  understands  that  the 
application  of  the  proposals  is  limited  to  instances 
where  options  are  listed  on  the  Original  Security. 

2*  See  supra  note  18  and  accompanying  text.  The 
Commission  notes  that  the  Exchanges  proposed  that 
comparative  asset  values  and  revenues,  when  used 
to  determine  whether  the  above-mentioned 
conditions  are  satisfied,  shall  be  derived  "from  the 
later  of  the  most  recent  annual  or  most  recently 
available  comparable  interim  (not  less  than  three 
months  financial  statements."  This  provision  means 
that  the  interim  financial  statemenu  must  cover  a 
period  of  not  less  than  three  months. 


is  so  used.  For  example,  if  in  order  to 
satisfy  the  Volume  Test  for  a  Restructure 
Security  for  which  the  ex-date  is 
expected  to  be  February  1, 1996,  an 
exchange  may  elect  to  base  its 
determination  on  the  trading  volume  of 
the  Original  Seciuity  fi-om  February  1, 
1995  through  December  27,  1995,  and 
then  utilize  the  trading  volume  in  the 
when-issued  market  for  the  Restructure 
Security  from  December  28, 1995 
through  January  31, 1996,  in 
determining  whether  options  covering 
the  Restructiue  Seciuity  may  be  listed 
on  the  February  1  ex-date.  Under  this 
example,  after  Diecember  28, 1995,  only 
when-issued  trading  data  for  the 
Restructure  Security  may  be  used  in 
detennining  whether  it  meets  the 
Volume  and  Price  Tests.  An  exchange, 
however,  would  be  permitted  to  use  the 
volume  and  price  history  of  the  Original 
Security  throughout  the  entire  period 
prior  to  February  1, 1996,  provided  that 
it  did  not  rely  on  any  when-issued 
trading  data  during  that  period. 

The  Commission  notes  that  an 
exchange  shall  not  use  trading  history 
relating  to  the  Original  Security  after  the 
ex-date  to  meet  the  initial  options  listing 
requirements  for  the  option  contracts 
overlying  the  Restructure  Security. 
Additionally,  the  condition  that  option 
contracts  overlying  a  Restructure 
Security  shall  not  be  initially  listed  for 
trading  until  such  time  as  shares  of  the 
Restructure  Security  are  issued  and 
outstanding  and  are  the  subject  of 
trading  that  is  not  on  a  "when  issued" 
basis  or  in  any  other  way  contingent  on 
the  issuance  or  distribution  of  the  shares 
will  ensure  that  options  will  only  be 
traded  a  Restructure  Security  when  it  is 
certain  the  security  is  actually  issued 
and  outstanding. 

In  addition  to  satisfjring  the  Volume 
and  Price  Tests,  a  Restructure  Security 
must  also  meet  certain  distribution 
requirements  before  an  exchange  can 
deem  such  security  to  be  options 
eligible.  Specifically,  the  Restructure 
Security  must  have  2,000  holders,  and 
7  million  shares  must  be  owned  by 
persons  not  required  to  report  their 
stock  holdings  under  Section  16(a)  of 
the  Act  to  be  options  eligible.  Under  the 
most  typical  restructuring  transaction,  a 
spin-off  to  existing  shareholders  of  the 
issuer  of  the  Original  Security,  an 
exchange  should  be  able  to  determine 
from  pubUcly  available  information  or 
otherwise  reasonably  deduce  whether 
the  Restructure  Security  will  satisfy  the 
2,000  shareholders  requirement  and  the 
public  ownership  of  7  million  shares 
requirement.25  as  an  example,  if  Issuer 


A,  having  pubfic  ownership  of  10 
million  shares  of  common  stock  owned 
by  5,000  holders  intends  to  effect  a  spin- 
off of  a  subsidiary,  whereby  one  share 
of  the  subsidiary  is  issued  to  existing 
shareholders  of  Issuer  A  for  each 
currently  held  outstanding  share  of 
Issuer  A,  immediately  following  the 
spin-off  the  former  subsidiary  will  have 
public  ownership  of  10  million  shares 
and  5,000  holders.  As  a  result,  the 
former  subsidiary  will  satisfy  both  the 
public  ownership  of  7  million  shares 
and  2,000  holder  requirements. 

As  an  alternative  to  the  above,  the 
proposal  provides  that  an  exchange  may 
make  certain  limited  assumptions  based 
on  facts  and  circumstances  that  will 
exist  on  the  intended  date  for  listing  the 
options  in  order  to  determine  the  Public 
Ownership  and  Holder  Requirements. 
First,  if  a  Restructiue  Security  is  to  be 
listed  on  an  exchange  or  in  an  automatic 
quotation  system  that  has,  and  applies 
to  the  Restructure  Security,  an  initial 
listing  requirement  that  the  issuer  have 
no  less  than  2.000  holders,  the 
Commission  believes  that  it  is 
reasonable  for  an  exchange  to  assume 
that  its  comparable  option  listing 
requirement  will  be  satisfied.  Second,  if 
a  Restructure  Security  is  to  be  listed  on 
an  exchange  or  in  an  automatic 
quotation  system  that  has,  and  applies 
to  the  Restructure  Security,  an  initial 
listing  requirement  of  no  less  than 
public  ownership  of  7  million  shares, 
the  Commission  believes  that  it  is 
reasonable  for  the  an  exchange  to 
assume  that  its  comparable  option 
listing  requirement  will  be  satisfied. 

The  Commission  notes  that  currently 
no  exchange  or  automatic  quotation 
system  has  a  public  ownership  initial 
stock  listing  standard  that  is  as  stringent 
as  those  required  under  the  options 
eligibility  requirements.  Moreover,  a 
stock  exchange  may  now  be  able  to  list 
stocks  pursuant  to  alternate  listing 
standards.  For  example,  the 
Commission  has  recently  approved 
alternate  listing  standards  for  companies 
listed  on  the  New  York  Stock  Exchange 
("NYSE"),  including,  among  other 
things,  the  distribution  of  shares.^^ 
Under  these  alternate  listing  standards, 
the  NYSE  is  currently  allowed  to  list 
certain  companies  with  500 
shareholders  that  meet  heightened 
requirements  in  other  areas  in  lieu  of  its 
2.200  total  shareholder  requirement. 


'*The  Commission  notes  that  "public  ownership 
of  shares,  as  referred  to  herein,  are  shares  that  are 


owned  by  persons  not  required  to  report  their  stock 
holdings  under  Section  16(a)  of  the  Act  [i.e., 
directors,  officers,  and  10%  beneficial  owners). 
'•See  Paragraph  102.01  of  the  NYSE's  Listed 
Company  Manual.  See  also  Securities  Exchange  Act 
Release  No.  35571  (April  5, 1995),  60  FR  18649 
(April  12, 1995}  (order  approving  proposed  rule 
change  relating  to  domestic  listing  standards). 


Therefore,  the  Exchanges  should  be 
careful  to  precisely  determine  which 
listing  standards  are  being  applied  to 
the  listing  of  the  Restructure  Seciuity 
prior  to  making  a  determination  as  to 
whethffl-  the  Restructure  Security  meets 
the  corresponding  options  Usting 
criteria. 

'    Additionally,  the  proposal  provides 
that  if  at  least  40  million  shares  of  a 
Restructure  Security  will  be  issued  and 
outstanding  in  a  restructuring 
transaction,  an  exchange  may  assume 
that  the  Restructure  Security  will  satisfy 
both  the  public  ownership  of  shares  and 
holder  requirements.  The  Commission 
believes  this  is  appropriate  because  it 
appears  unlikely  that  a  Restructure 
Security  vdth  at  least  40  million  issued 
and  outstanding  shares,  will  have  fewer 
than  2,000  holders  or  less  than  7  million 
shares  owned  by  p>ersons  not  required  to 
repyort  holdings  under  Section  16(a)  the 
Act. 

The  Commission  believes  that 
concerns  associated  with  the  ability  of 
an  exchange  to  make  important  listing 
decisions  based  on  assumptions  rather 
than  confirmed  facts  are  alleviated  by 
the  crucial  provision  contained  in  the 
proposal  that  an  exchange  shall  not  rely 
on  Uie  above  assumptions  if,  after  a 
reasonable  investigation,  it  determines 
that  either  the  public  ownership  of 
shares  or  the  holder  requirement,  in 
fact,  will  not  be  satisfied  on  the 
intended  date  for  Listing  the  option.  At 
the  very  least,  an  exchange  should 
investigate  the  basis  for  its  assumptions 
regarding  the  public  ownership  of 
shares  and  number  of  shareholders  just 
prior  to  selecting  the  option  and  just 
prior  to  trading  the  option,  utilizing  a 
worst  case  analysis  in  making  its 
assumptions  that  the  Restructure 
Security  will  meet  these  listing 
standards  upon  completion  of  the 
restructuring  transaction.^' 

In  addition,  other  exchanges  will 
continue  to  have  the  opportunity  to 
challenge  the  certification  by 
demonstrating  that  the  Restructure 
Security  will  not  meet  the  initial  listing 
criteria  with  respect  to  public 
ownership  and  holders.  The 
Commission  believes  that  this  provision 
provides  an  important  check  and  should 
help  to  ensure  that  no  unqualified 
securities  are  listed  for  options  trading. 

The  Commission  also  believes  that  it 
is  appropriate  for  an  exchange  to  apply 
the  "lookback"  provision,  to  determine 
if  a  Restructure  Security  will  satisfy  the 
Maintenance  Volume  and  Price  Tests. 
The  Commission  befieves  that  it  is 
appropriate  to  use  the  trading  volume 
and  market  price  history  of  the  Original 


"  See  e.g.  CBOE  Letter,  supm  note  20. 


Security,  as  well  as  any  "when  issued" 
trading  in  the  Restructure  Security  for 
such  calculations,  provided  that  they 
are  only  used  for  determining  price  and 
volume  history  for  the  period  prior  to 
commencement  of  trading  in  the 
Restructure  Security. 

The  Commission  notes  that  because 
the  Maintenance  Volume  and  Price  Test 
are  calculated  on  a  rolUng  forward  basis, 
"when  issued"  trading  history  for  the 
Restructure  Security  or  trading  history 
for  the  Original  Security  prior  to  the  ex- 
date  may  be  used  for  maintenance 
calculations  for  no  more  than  twelve 
months  after  the  ex-date  for  the 
Restructure  Security  with  respect  to  the 
Maintenance  Volume  Test,  and  for  no 
more  than  six  months  after  the  ex-date 
for  the  Restructure  Security  with  respect 
to  the  Maintenance  Price  Test.  For 
example,  if  in  order  to  satisfy  the 
Maintenance  Volume  Test  for  a 
Restructure  Security  on  November  1, 
1995,  for  which  the  ex-date  is 
September  1, 1995,  an  exchange  may 
elect  to  base  its  determination  on  the 
trading  volume  of  the  Original  Security 
from  November  1, 1994  through  August 
1, 1995,  the  trading  volume  in  the 
when-issued  market  for  the  Restructure 
Security  from  August  2, 1995  through 
August  31, 1995,  but  must  use  the 
trading  volume  in  the  Restructure 
Security  from  September  1, 1995 
through  November  1, 1995.  Similarly,  in 
order  to  satisfy  the  Maintenance  Price 
Test  for  the  same  Restructure  Security 
on  November  1, 1995,  an  exchange  may 
elect  to  base  its  determination  on  the 
trading  price  of  the  Original  Security 
ftt)m  August  1, 1995  through  August  15, 
1995,  the  trading  price  in  the  when- 
issued  market  for  the  Restructure 
Security  from  August  16, 1995  through 
August  31, 1995,  but  must  use  the 
trading  price  in  the  Restructure  Security 
form  September  1, 1995  through 
November  1, 1995. 

The  Commission  notes  that  the 
Exchanges'  proposals  only  permit  them 
to  avail  themselves  of  the  accelerated 
listing  procedures  for  a  traditional 
restructuring  transaction  that  is  limited 
to  the  distribution  of  shares  to  existing 
shareholders  of  the  issuer  of  the 
Original  Security.  Accordingly,  the 
Commission  notes  that  this  proposal 
does  not  address  or  apply  to 
restructuring  transactions  that  involve  a 
sale  of  such  securities  to  the  general 
pubhc,  including,  but  not  limited  to, 
initial  public  offerings  or  secondary 
offerings.  The  Commission  is  approving 
the  current  proposal  based,  in  part,  on 
the  need  for  investors  and  other  market 
participants  with  combined  stock/ 
option  positions  in  an  Original  Security 
to  be  able  to  maintain  their  positions 


immediately  following  a  restructuring 
transaction.  Otherwise,  holders  of  the 
Original  Security  might  be  temporarily 
prevented  (until  the  Restructure 
Security  independently  satisfies  the 
options  listing  criteria)  from  adequately 
hedging  their  involuntarily  received 
new  positions  in  the  Restructure 
Security. 

The  Commission  also  notes  that  this 
proposal  does  not  address  or  apply  to 
restructuring  transactions  that  involve  a 
sale  of  such  securities  in  a  rights 
offering  to  existing  holders  of  the 
Original  Security.  The  Commission 
believes  that  the  contingencies  in  the 
terms  of  such  an  offering  make  it  too 
difficult  to  determine  whether  the 
number  of  subscribers  for  such  an 
offering  would  be  adequate  to  meet  the 
Pubic  Ownership  and  Holder 
Requirements  and  therefore  such  an 
offering  does  not  justify  the  immediate 
availability  of  options  for  the  underlying 
security. 

The  Commission  believes  that  any 
future  exchange  proposing  to  expand 
the  scope  of  this  proposal  beyond  that 
of  restructuring  transactions  involving 
distributions  of  securities  to  existing 
shareholders  or  expanding  the  rule  to 
include  rights  offerings  must  address 
potential  concerns  associated  with  being 
able  to  adequately  determine  the 
minimum  number  of  publicly  owned 
shares  and  holders  of  the  Restructure 
Security  that  will  exist  on  the  intended 
date  for  listing  the  options  in  order  to 
justify  accelerated  availabiUty  of  options 
trading. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change  by 
the  Amex  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  filing 
thereof  in  the  Federal  Register. 
Specifically,  the  Commission  notes  that 
the  Amex's  proposed  rule  change  is« 
substantively  similar  to  those  proposed 
by  the  CBOE.  PSE.  and  Phlx.  The  Amex 
rule  change  proposal  raises  no  issues 
that  are  not  raised  by  the  other 
exchanges.  Additionally,  the 
Commission  notes  that  the  CBOE.  PSE, 
and  Phlx  proposals  were  subject  to  a  full 
notice  and  comment  period,  and  no 
comments  were  received.  Accordingly, 
the  Commission  believes  that  it  is 
consistent  with  section  6(b)(5)  of  the  Act 
to  approve  Amex's  proposed  rule 
change,  as  amended,  on  an  accelerated 
basis. 

The  Commission  also  finds  good 
cause  for  approving  identical 
Amendment  No.  1  to  the  proposed  rule 
changes  from  the  CBOE  and  Amex  prior 
to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  This  amendment 
clarifies  that  comparative  asset  values 
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and  revenues  shall  be  derived  from  the 
later  of  the  most  recent  annual  or  most 
recently  available  comparable  interim 
financial  statements  of  each  of  the 
respective  issuers.  The  Ckimmission 
believes  that  this  amendment  helps  to 
clarify  the  method  of  determining 
comparative  asset  values  and  revenues 
and  contains  only  minor  variations  from 
the  original  proposals.  Accordingly,  the 
Commission  believes  that  it  is 
consistent  with  Sections  6(b)(5)  of  the 
Act  to  approve  Amendment  No.  1  to 
CBOE's  and  Amex's  proposed  rule 
changes  on  an  accelerated  basis. 

The  Commission  finds  good  cause  for 
approving  Amendments  Nos.  2  and  3  to 
the  Amex's  proposed  rule  change  prior 
to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Amendment  No.  2 
to  Amex's  proposal  addresses  the  scope 
of  transactions  qualifying  for  the 
proposed  equity  options  listing  criteria 
by  deleting  any  and  all  references  to 
restructuring  transactions  involving 
shareholders  other  than  existing 
shareholders  of  the  issuer  of  the 
Original  Security.  This  amendment 
ensures  that  the  accelerated  options 
listing  procedures  as  proposed  by  the 
exchanges,  apply  only  to  a  restructuring 
transaction  involving  existing 
shareholders  of  the  issuer  of  the 
Original  Security.  The  Commission 
believes  that  Amendment  No.  2  to 
Amex's  proposal  effectively  narrows  the 
scope,  and  accurately  reflects  the 
original  intent,  of  the  proposed  rule 
change.  Amendment  No.  3  to  Amex's 
proposal  corrects  a  technical  error  in 
proposed  rule  916.01(6)  by  properly 
referencing  various  commentaries.  The 
Commission  does  not  believe  the 
amendment  raises  any  new  or  unique 
regulatory  issues.  Therefore,  the 
Commission  believes  it  is  consistent 
withSections  6(b)(5)  of  the  Act  to 
approve  Amendment  Nos.  2  and  3  to 
Amex's  proposal  on  an  accelerated 
basis. 

The  Commission  finds  good  cause  for 
approving  Amendments  Nos.  2  and  3  to 
the  CBOE's  proposed  rule  changes,  prior 
to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Specifically, 
Amendment  No.  2,  to  CBOE's  proposal 
makes  certain  technical  changes  to 
clarify  the  meaning  of  the  proposed  rule 
changes  to  achieve  greater  uniformity 
with  the  language  of  the  other 
exchanges,  and  to  properly  reflect  the 
original  intent  of  the  proposed  rule 
change.  Additionally,  Amendment  No.  2 
to  CBOE's  proposal  states  that  under 
narrowly  defined  circumstances,  the 
CBOE  may  determine  that  the  public 
ownership  of  shares  and  holder 


requirements  are  satisfied  based  on 
these  same  characteristics  in  respect  of 
the  Original  Seciuity.  Amendment  No.  3 
to  CBOE's  proposed  rule  changes  makes 
further  technical  changes,  and 
eliminates  the  reference  to  rights 
offerings  in  paragraph  (c)  of  proposed 
new  Interpretation  and  Policy  .05  to 
CBOE  Rule  5.3.  The  Commission  does 
not  beUeve  these  amendments  raise  any 
new  or  unique  regulatory  issues.  In 
particular,  die  Commission  believes  that 
the  amendments  clarify  the  meaning, 
and  reflect  the  scope  of  the  proposed 
rule  change,  as  originally  intended. 
Therefore,  the  Conunission  believes  it  is 
consistent  with  Sections  6(b)(5)  of  the 
Act  to  approve  Amendments  Nos.  2  and 

3  to  CBOE's  proposed  rule  changes, 
respectively,  on  an  accelerated  basis. 

'The  Commission  finds  good  cause  for 
approving  Amendments  Nos.  2,  2,  and 

4  to  the  Phlx's,  PSE's,  and  Amex's 
proposed  rule  changes,  respectively, 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  These 
amendments  merely  conform  the  Phlx's, 
PSE's,  and  Amex's  proposed  rule 
changes  to  Amendment  Nos.  2  and  3  to 
CBOE's  proposal.  The  Commission  does 
not  beUeve  the  amendments  raised  any 
new  or  unique  regulatory  issues. 
Therefore,  the  Commission  believes  it  is 
consistent  with  Sections  6(b)(5)  of  the 
Act  to  approve  Amendments  Nos.  2,  2 
and  4  to  Phlx's,  PSE's,  and  Amex's 
proposed  rule  changes,  respectively,  on 
an  accelerated  basis. 

The  Conunission  finds  good  cause  for 
approving  Amendment  No.  3  to  the 
Phlx's  proposed  rule  changes  prior  to 
the  thirtiedi  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Specifically, 
Amendment  No.  3  to  Phlx's  proposal 
makes  certain  technical  clarifications 
and  revises  paragraph  (b)  of  proposed 
new  Commentary  .05  to  Phlx  Rule  1009 
to  state  that  option  contracts  may  not  be 
initially  listed  for  trading  on  a 
Restructure  Security  until  shares  of  the 
Restructure  Security  are  issued  and 
outstanding  and  are  the  subject  of 
trading  that  is  not  on  a  "when  issued" 
basis.  Because  Phlx  Amendment  No.  3 
merely  reverses  an  unintended 
amendment  to  the  proposed  rule  change 
as  originally  filed,  the  Commission  does 
not  believe  the  amendment  raises  any 
new  or  unique  regulatory  issues. 
Therefore,  the  Commission  believes  it  is 
consistent  with  Section  6(b)(5)  of  the 
Act  to  approve  Amendment  No.  3  to 
Phlx's  proposal  on  an  accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argvunents  concerning  the  Amex 
proposal  Amendments  Nos.  1,  2,  3  and 


4  to  Amex's  proposal;  CBOE 
Amendment  Nos.  1,  2  and  3;  Phbc 
Amendment  Nos.  2  and  3;  and  PSE 
Amendment  No.  2.  Persons  makillg 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington.  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
offices  of  the  Exchanges.  All 
submissions  should  refer  to  SR-CBOE- 
95-11;  SR-PSE-95-04;  SR-Phlx-95-12; 
and  SR-Amex-95-07  and  should  be 
submitted  by  August  21, 1995. 

V.  Conclusion 

Based  on  the  above  findings,  the 
Commission  believes  the  proposals  are 
consistent  with  Section  6(b)(5)  of  the 
Act  by  facilitating  transactions  in 
securities  while  at  the  same  time 
ensuring  continued  protection  of 
investors.  As  noted  above,  the  strict 
conditions  of  the  rule  should  help  to 
identify  for  accelerated  options 
eligibility  only  those  Restructure 
Securities  that  will  have  adequate  depth 
and  liquidity  to  support  options  trading. 
At  the  same  time  it  will  provide 
investors  with  a  better  opportunity  to 
hedge  their  positions  in  both  the 
Original  and  the  Restructure  Security. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  changes  (SR-CBOE-95- 
11;  SR-PSE-95-04;  SR-Phlx-95-12; 
and  SR-Amex-95-07),  as  amended,  are 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  95-18707  Filed  7-28-95;  8:45  am) 
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Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  Regarding  a  Technical 
Correction  to  its  Fee  Schedule 

July  21, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
July  5, 1995,  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR- 
NSCC-95-08)  as  described  in  Items  I,  II, 
and  III  below,  which  items  have  been 
prep>ared  primarily  by  NSCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comment  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  makes  a 
technical  correction  to  NSCC's  fee 
schedule  to  include  a  fee  inadvertently    , 
deleted  when  changes  were  made  to 
NSGC's  rules  and  fees  to  accommodate 
three  day  settlement  of  securities 
transactions  ("T+3"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  fV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.  ^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Prior  to  the  recent  amendments  to  its 
rules  and  fees  to  accommodate  T+3 
settlement,  NSCC's  fee  structure  had  a 
category  labeled  Basket  Trades  in  the 
Trade  Comparison  and  Recording  Fee 
section  and  a  separated  basket  fee  in  the 
Pass  Through  and  Other  Fees  section. 
Within  the  Trade  Comparison  section, 
NSCC  had  two  charges,  a  $30  charge  for 


the  processing  of  baskets  (i.e.  processing 
of  a  basket  includes  such  things  as  the 
bursting  of  the  basket  into  the 
imderlying  security  components]  and  a 
$10  charge  for  the  processing  of  mini 
baskets.  The  $30  fee  category  also  was 
used  to  charge  members  for  the  creation 
and  redemption  of  index  receipts.  The 
fee  schedule  also  had  a  separate  charge 
of  $125  per  month  which  covered  the 
production  of  the  composition  file  for 
baskets  and  index  receipts.  When  NSCC 
revised  its  rules  and  fees  for  T+3,  it 
deleted  references  to  and  fees  for 
baskets  because  NSCC  does  not  process 
these  items  any  longer.  This  resulted  in 
the  unintentional  deletion  of  the  fee 
category  used  for  the  creation  and 
redemption  of  index  products.  It  did  not 
delete  the  $125  charge  for  the 
production  of  a  composition  file  for 
baskets. 

The  purpose  of  the  proposed  rule 
change  is  to  restore  and  to  rename  the 
$30  fee  that  NSCC  charges  to  process 
index  receipts  (i.e.,  to  accept  creation 
and  redemption  instructions)  and  to 
rename  the  fee  associated  with  the 
production  of  the  composition  file.  Th6 
new  names  will  reflect  the  fact  that  the 
fees  are  for  services  provided  in 
connection  with  index  receipts. 

The  proposed  rule  change  is 
consistent  with  Section  17A(b){3)(D)3  of 
the  Act,  as  amended,  which  requires 
that  the  rules  of  a  registered  clearing 
agency  provide  for  the  equitable 
allocation  of  reasonable  fees  for  the 
services  which  it  provides  to 
participants. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NSCC  does  not  perceive  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received. 

m.  Date  of  EEfectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  foregoing  rule  change  has  become 
effective  on  filing  pursuant  to  Section 
19(b)(3)(A)(ii)  *  of  the  Act  and  pursuant 
to  Rule  19b-4(e)(2) » in  that  the^ 
proposed  rule  change  estabUshes  or 


»15  U.S.C.  78s(b)(2). 

"  1 7  CFR  200.30-3(a)(l  2). 


•15  U.S.C.  78s(b)(l){1988). 
2  The  Commission  has  modified  parts  of  these 
statements. 


'  15  U.S.C.  78q-l(b)(3)(D)  (1988). 
♦  15  U.S.C.  78s(bM3)(AKii)  (1988). 
» 17  CFR  240.19b-*(e)(2)  (1994). 


changes  a  due,  fee,  or  other  charge 
imposed  by  NSCC.  At  any  time  within 
sixty  days  of  the  filing  of  this  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

rv.  Solicitation  of  CtMnments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  vdth  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W. 
Washington  D.C,  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
offices  of  NSCC. 

All  submissions  should  refer  to  File 
No.  SR-NSCC-95-08  and  should  be 
submitted  by  August  21, 1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.8 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  95-18704  Filed  7-28-95;  8:45  am) 
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Approving  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
of  Amendment  to  a  Proposed  Rule 
Change  Relating  to  the  Options  Market 
Maker  Exemption  From  the  NASD 
Short  Sale  Bid  Test  for  Certain  Merger 
and  Acquisition  Securities 

July  24. 1995. 
I.  Introduction 

On  April  21, 1995,  die  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 


•t7CFR  200.30-3(a)(12)  (1993). 
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"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
Section  ig(b)(l)  of  the  Securities 
Exchange  Act  of  1934  ("Act") »  and  Rule 
19b— 4  thereunder,^  a  proposal  to  extend 
the  market  maker  exemption  from  the 
NASD's  bid  test  rule  to  Nasdaq  National 
Market  ("Nasdaq/NM"  or  "NM") 
securities  involved  in  merger  and 
acquisition  ("M4A")  transactions.  The 
proposed  rule  change  was  published  for 
comment  and  appeared  in  the  Federal 
Register  on  May  10, 1995.'  On  May  31. 
1995.  the  NYSE  filed  Amendment  No.  1 
to  its  proposal.*  This  order  approves  the 
proposal,  as  amended. 

n.  Description  of  the  Proposal 

In  November  1994,  the  Commission 
approved  proposals  submitted  by  the 
options  exch^ges  concerning  a  market 
maker  exemption  '  to  the  NASD  bid  test 
rule  8  applicable  to  short  sales  of  NM 
securities  traded  through  Nasdaq.  The 
Exchanges'  proposals  were  approved  on 
a  temporary  basis  to  remain  in  effect 
concxirrently  with  the  NASD's  bid  test 
rule  pilot  program.' 

The  NYSE's  market  maker  exemption 
from  the  NASD  short  sale  rule  is 
codified  as  Rule  759A.  NYSE  Rule  759A 
allows  each  exchange  options  specialist 
and  Competitive  Options  Trader 
("COT")  to  rely  on  the  NASD's  options 
market  maker  exemption  to  effect  short 
sales  in  Nasdaq/NM  securities  at  or 


>  15  U.S.C  78*(b)(l)(198«). 
» 17  CFR  240.19b-4  (1994). 

>  See  Securities  Exchange  Act  Release  No.  35672 
(May  4.  1995).  60  FR  24942. 

<  In  Amendment  No.  1,  the  Exchange  modifies  its 
proposal  to  clarify  that  to  qualify  as  an  exempt 
hedge  transaction,  a  shori  sale  in  an  M&A  security 
must  in  bet  serve  to  hedge  a  market  maker's 
position.  In  addition.  Amendment  No.  1  includes  a 
revised  Exhibit  1  that  incorporates  certain  non- 
substantive language  inadvertently  omitted  from  the 
original  filing.  Letter  from  James  E.  Buck,  Senior 
Vice  President  and  Secretary.  NYSE,  to  Francois 
Mazur,  Staff  Attorney,  Division  of  Market 
Regulation,  Commission,  dated  May  26, 1995 
("Amendment  No.  1"). 

'  Securities  Exchange  Act  Release  No.  34632 
(September  2. 1994),  59  FR  46999  (approving 
proposals  by  the  American  Stock  Exchange,  Inc. 
("Amex"),  Chicago  Board  Options  Exchange,  Inc. 
("CBOE").  NYSE.  Pacific  Stock  Exchange.  Inc.,  and 
Philadelphia  Stock  Exchange,  Inc.). 

*The  NASD  bid  test  rule  prohibits  broker-dealers 
from  efiecting  shori  sales,  for  themselves  or  their 
customers,  at  or  below  the  "bid"  when  the  current 
"inside"  or  best  bid  is  below  the  previous  inside 
bid.  NASD  Rules  of  Fair  Practice  C'NASD  Rules"), 
Ari.  m,  S48.  See  Securities  Exchange  Act  Release 
No.  34277  (]une  6,  1994),  59  FR  34885  (amending 
the  NASD  Rules  to  add  the  shori  sale  rule).  The 
NASD  bid  test  rule  is  also  referred  to  as  the  "shori 
sale  rule." 

'  See  Securities  Exchange  Act  Release  No.  34632, 
supra  note  5.  The  Commission  approved  the 
NASD's  shori  sale  rule  on  an  eighteen  month 
temporary  basis,  effective  September  6, 1994. 
through  March  5, 1996.  Id. 


below  the  best  bid  when  the  displayed 
bid  is  below  the  preceding  best  bid  if 
the  short  sale  qualifies  as  an  "exempt 
hedge  transaction."  *  The  NYSE  now 
proposes  to  expand  the  definition  of 
"exempt  hedge  transaction"  to  include 
certain  short  sales  in  M&A  seciuities, 
defined  as  the  securities  of  a  company 
that  is  a  party  (or  a  prospective  party) 
to  a  publicly  announced  M&A  with  an 
issuer  of  a  Nasdaq/NM  security  that 
imderlies  an  Exchange-listed  option.^ 
Specifically,  exempt  hedge  transactions 
would  include  short  sales  in  M&A 
securities  effected  by  a  qualified 
Exchange  options  market  maker  to 
hedge,  and  which  in  fact  serves  to 
hedge,  an  existing  or  prospective 
position'"  in  an  Exchange-listed  option 
overlying  an  NM  security  of  another 
company  that  is  a  party  to  the  M&A." 
Thus,  with  respect  to  an  Exchange 
options  specialist,  the  exemption  would 
apply  to  short  sales  of  a  company  that 
is  a  party  to  an  M&A  with  a  company 
whose  Nasdaq/NM  security  imderlies  a 
speciality  stock  option;  with  respect  to 
a  COT,  the  exemption  would  apply  to 
short  sales  of  a  company  that  is  a  party 
to  an  M&A  with  a  company  whose 
Nasdaq/NM  security  imderlies  an 
Exchange-listed  stock  option. 

Finally,  the  Exchange's  proposal 
effects  certain  minor  technical  changes 
to  the  wording  of  its  Rule  7  59  A. 


*The  NYSE  currently  defines  an  "exempt  hedge 
transaction."  in  relevant  pari,  as  a  shori  sale  in  an 
NM  security  effected  to  hedge,  and  which  in  fact 
serves  to  hedge,  an  existing  offsetting  options 
position  or  an  offsetting  options  position  that  was 
created  in  one  or  more  transactions 
contemporaneous  with  the  short  sale.  See  NYSE 
Rule  759A(a)(i). 

•Proposed  NYSE  Rule  759A(a)(ii). 

'"A  "prospective  position"  refers  to  a  position 
that  might  be  created  as  the  result  of  specific, 
communicated  indications  of  interest  that  the 
specialist  or  COT  has  initiated  prior  to  the  hedge 
transaction. 

"The  NASO  provides  an  exemption  Crom  the  bid 
test  rule  for  risk  arbitragers  (and  other  NASD 
members)  who  take  positions  in  stocks  involved  in 
M&A  transactions.  See  Securities  Exchange  Act 
Release  No.  34277,  supra  note  6.  The  NASD  shori 
sale  rule  states  that  once  an  M&A  has  been  publicly 
announced,  a  qualified  market  maker  in  one  of  the 
two  affected  securities  may  immediately  register  as 
a  qualified  market  maker  in  the  other  M&A  security. 
See  NASD  Rules,  Ariicle  m,  §48(l)(3)(iii). 
Consequently,  such  a  market  maker  may  rely  on  the 
market  maker  exemption  for  shori  sales  of  the  other 
M&A  security. 

Recently,  the  Amex,  CBOE,  and  PSE  amended 
their  respective  rules  to  extend  the  market  maker 
exemption  bom  the  bid  test  rule  to  certain  shori 
sales  of  the  stock  of  a  company  that  is  involved  in 
a  publicly  aqnounced  M&A  with  a  company  whose 
stock  is  a  designated  Nasdaq/NM  security. 
Securities  Exchange  Act  Release  No.  35211  (January 
10, 1995),  60  FR  3887.  A  "designated  NM  security" 
is  an  NY  security  which  the  market  maker  has 
designated  as  qualifying  for  the  bid  test  exemption. 
See  e.g..  CBOE  Rule  15.10(c)(2)(B). 


m.  Discussion 

The  Commission  believes  that  the 
Exchange's  proposed  rule  change  is 
consistent  with  the  requirements  of  the    • 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  national 
securities  exchanges.  In  particular,  the 
Commission  believes  the  Exchange's 
proposal  is  consistent  with  the 
requirements  of  Section  6(b)(5)  of  the 
Act  12  in  that  it  is  designed  to  remove 
impediments  to,  and  perfect  the 
mechanism  of,  a  bee  and  open  market, 
and  to  protect  investors  and  the  public 
interest. 

The  Commission  approved  the 
NASD's  short  sale  rule  on  a  temporary 
basis  on  June  29, 1994.1'  ^  ^  doing, 
the  Commission  stated  that  the  short 
sale  rule,  together  with  the  market 
maker  exemption,  is  a  reasonable 
approach  to  regulating  short  sales  of 
Nasdaq/NM  securities.  The  Commission 
believes  that  the  Exchange's  proposal  is 
consistent  with  the  NASD's  bid  test  rule 
and  addresses  the  limitations 
estabUshed  by  the  NASD  concerning  the 
applicability  of  the  market  maker 
exemption. 

Specifically,  the  Exchange's  proposal 
•  is  designed  to  extend  the  market  maker 
exemption  to  the  stock  of  a  company 
that  is  involved  in  a  publicly  announced 
M&A  with  a  company  whose  stock  is 
designated  Nasdaq/NM  security.  The 
Commission  believes  that  when  a 
designated  Nasdaq/NM  security 
becomes  involved  in  an  M&A,  options 
specialists  and  COTs  may  need  to  hedge 
positions  in  options  overlying  such  a 
designated  Nasdaq/NM  security  by 
buying  or  selling  die  securities  of  the 
other  company  involved  in  the  M&A, 
whether  or  not  the  other  company's 
stock  has  listed  overlying  options. 
Indeed,  where  there  are  no  options  on 
the  other  company's  stock,  buying  or 
selling  that  company's  stock  at  times 
may  be  the  only  feasible  way  for  an 
options  specialist  or  COT  to  hedge 
positions  in  options  on  the  designated 
Nasdaq/NM  security,  given  the  risk 
arbitrage  relationship  that  is  likely  to 
exist  between  the  two  stocks.  Therefore, 
the  Commission  believes  that  by 
allowing  options  specialists  and  COTs 
to  sell  short,  for  hedging  purposes, 
shares  of  a  company  that  is  involved  in 
an  M&A  with  a  company  whose  stock  is 
a  designated  Nasdaq/NM  security,  and 
by  designating  such  sales  as  bid  test 
exempt,  the  Exchange's  proposal  will 
enhance  the  ability  of  its  options 
specialists  and  COTs  to  perform  their 
market  making  functions,  thereby 


contributing  to  the  liquidity  of  the 
market  for  options,  as  well  as  the 
liquidity  of  me  market  for  the  stocks  of 
both  companies. 

The  Commission  notes  that  the 
proposed  extension  of  the  market  maker 
exemption  from  the  short  sale  rule  is 
limited  to  publicly  announced  M&As. 
Moreover,  the  Exchange's  options 
specialists  and  COTs  may  avail 
themselves  of  the  M&A  extension  to  the 
exemption  only  if  the  short  sales  are 
made  to  hedge  existing  or  prospective 
positions  in  Exchange-listed  options  on 
a  security  of  another  company  involved 
in  the  M&A.  and  the  short  sales  are  or 
will  be  "exempt  hedge  transactions"  as 
defined  by  the  Exchange.'* 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Amendment  No.  1 
states  that  to  qualify  as  an  exempt  hedge 
transaction,  a  short  sale  in  a  Nasdaq/NM 
security  must  in  fact  serve  to  hedge  an 
overlying  options  position.  Amendment 
No.  1  also  includes  certain  non- 
substantive language  inadvertently 
omitted  from  the  original  filing. 

The  Commission  believes  that  these 
changes  serve  to  clarify  the  Exchange's 
proposal  and  make  it  consistent  with 
the  provisions  of  the  other  Exchanges 
relating  to  the  market  maker  short  sale 
exemption  for  certain  M&A  securities. 
Accordingly,  the  Commission  believes 
the  Amendment  raises  no  new  or 
unique  regulatory  issues.  Therefore,  the 
Commission  believes  it  is  consistent 
wiUi  Sections  6(b)(5)  and  19(b)(2)  of  the 
Act "  to  approve  Amendment  No.  1  to 
the  proposal  on  an  accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Wasiiington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  vmtten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 


Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-95- 
16  and  should  be  submitted  by  August 
21, 1995. 

V.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  Act,  and,  in 
particular.  Section  6  of  the  Act 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'^  that  the 
proposed  rule  change  (File  No.  SR- 
NYSE-95-16),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*^ 

Margaret  H.  McFarUnd, 
Deputy  Secretary. 

[FR  Doc.  95-18706  Filed  7-28-95;  8:45  am] 
BiLUNQ  CODE  HIIO-OI-M 


[Release  No.  34-36013;  File  No.  SR- 
PHILADEP-95-04] 

Self-Regulatory  Organizations; 
Philadelphia  Depository  Trust 
Company;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Relating  to  Fees  and 
Charges 

July  24,  1995. 

Pursuant  to  Section  19(b)(1)  ^  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  notice  is  hereby  given  that  on 
July  10, 1995,  the  Philadelphia 
Depository  Trust  Company  ("Philadep") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n.  and  III  below,  which  items 
have  been  prepared  primarily  by 
Philadep.  "The  Commission  is 
publishing  this  notice  to  solicit 
comments  from  interested  persons  on 
the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Philadep  is  filing  the  proposed  rule 
change  in  order  to  revise,  consolidate, 
and  restate  its  published  schedule  of 
fees  and  charges  (attached  as  Exhibit  1). 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  vdth  the  Commission, 
Philadep  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  diange  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
Philadep  has  prepared  summaries,  set 
forth  in  sections  (A).  (B).  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  revise,  consolidate,  and 
restate  Philadep 's  published  schedule  of 
fees  and  charges.  It  has  been  nearly  four 
years  since  Philadep  filed  a 
comprehensive  fee  schedule.  Philadep 
has  adjusted  the  graduated  Legal 
Deposit  Fees  to  reflect  a  new  tier  of 
volume  related  discounts  which 
provides  that  Philadep  participants  with 
monthly  legal  deposits  of  2.501  to  3,000 
will  be  charged  a  flat  rate  of  $3.50  per 
deposit  and  that  Philadep  participants 
having  monthly  legal  deposits  of  3.001 
or  more  wdll  be  charged  at  flat  rate  of 
$2.75  per  deposit.  ^  Philadep  believes 
these  fees  will  be  highly  competitive 
and  will  encourage  current  and 
prospective  Philadep  participants  to 
increase  their  use  of  this  service. 
Philadep  also  has  consolidated  and 
restated  all  other  existing  fees  and 
charges  and  hereafter  aimually  will  file 
a  comprehensive  schedule  of  fees  and 
charges. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder  because  it 
provides  for  the  equitable  allocation  of 
dues.  fees,  and  other  charges  among 
Philadep's  participants. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Philadep  does  not  perceive  any 
burdens  on  competition  as  a  result  of 
the  proposed  rule  change. 


>M5  U.S.C  §78f(b)(5)  (1988). 
"  Securities  Exchange  Act  Release  No.  34277. 
supra  note  6. 


"  See  supra  note  8. 

"IS  U.S.C.  78t[b)(5)  and  78s(b)(2)  (1988). 


"IS  U.S.C.  78s(b)(2)  (1988). 
"17  CFR  200.30-3(a)(12)  (1994). 
« 15  U.S.C.  78s(b)(l)  (1988). 


'  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  Philadep. 

'Previously.  Philadep  pariicipanls  were  charged 
S3. 50  for  every  deposit  over  2,500. 
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(C)  Self-Regulatory  Organization's 
Statement  on  Comwents  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

A  Philadep  participant  bulletin  will 
notiiy  participants  of  the  fee  schedule 
changes  and  advise  them  to  whom  they 
may  direct  questions  upon  receipt  of  the 
new  fee  schedule. 

m.  Date  of  EfiiBctiveness  of  the 
Proposed  Rule  Change  and  Timing  fen- 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3](A)(ii)  <  of  the  Act  and  pursuant 
to  Rule  19b-^(e)(2)  3  promulgated 
thereimder  because  the  proposal 
estabUshes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  Philadep.  At 
any  time  within  sixty  days  of  the  filing 
of  such  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 


change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

rv.  Solicitation  of  Cmnments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 


Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  Philadep.  All  submissions 
should  refer  to  File  No.  SR-PHILADEP- 
95-04  and  should  be  submitted  by 
August  21, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFariand, 
Deputy  Secretaiy. 

Exhibit  1 

SR-Philadep-9&-04 


Phiudelphia  Depository  Trust  Company  Consolidated  Restatement  of  Fees  ^ 


Service 


1.  Account  fees: 

a.  General  Ktaintenance  Fee 


b.  Pledge  Bank  Fee 

c.  Manual  Interface  Fee 

d.  Bearer  Municipal  Bonds  . 


2.  Custody  fees: 

a  Registered  Securities 


b.  Bearer  MunidpaJ  Bonds 


3.  Deposit  fees: 

a.  Registered  Securities 

b.  Bearer  Municipal  Bonds  . 

4.  Deposit  reject  fees: 

a.  Registered  Securities 

b.  Bearer  Munictpel  Bonds 

5.  Legal  deposits 


Fee 


$360.00  per  month  witti  account  activity. 
$150.00  per  montfi  for  accounts  witfi  less  than  $10.00  of  deposi- 
tory activity. 
$100.00  per  month. 

$150.00  per  month  In  addition  to  ttie  general  maintenance  fee. 
$200.00  per  month  in  adcMion  to  ttie  general  maintenance  fee. 
$260.ro  per  month  for  bearer  bond  account  only. 

Base  fee  of  $0.50  per  issue,  per  month. 

Plus  for  each  100  shares  or  $4,000.00  in  borxls: 

0-1  MiUion  Shares— $0.01 . 

1-6  MiWon  Shares-$0.005. 

Over  5  Million  Shares— $0.0025. 

AddHional  $0.50  fee  per  issue  if  Philadep  eligible  only,,  per  month. 

Base  fee  of  $1 .45  per  issue,  per  month. 

Plus  for  each  $1 .000  of  par  vakje: 

$0-$0.5  BiNion— $0,010. 

$0.5-$1.0  Billion— $0,007. 

More  than  $1  Bitlion-$0.005. 

$1.60  per  deposit*.: 
$8.00  per  deix>sit  ^ 

No  charge  if  total  deposit  rejects  are  less  ttian  1%  of  total  deposits 

for  the  month.  Charge  of  $10.00  per  reject  if  more  than  1%. 
$10.00  per  reject. 
Processing  fees  are  based  on  monthly  deposit  volume: 

Volume  level  Per  deposit 

0-100 - $8.50. 

101-600 _ $6.00. 

501-1.000 ~ $5.50. 

1001-1,700 $5.00. 

1701-2,500 *    $4.50. 

[2.501  and  over $3,501. 

2.501-3,000 $3.50  flat  fee  for  all  legal  depos- 
its. 

3,001  and  over $2.75  flat  fee  for  all  legal  depos- 
its. 


6.  Withdrawals: 

a.  Registered  Securities „ 

lUc«^e _ 

7.  Customer  name  mailing: 

a.  Full  Service 

b.  Interdepository 

8.  Certificate  fees  „ 

9.  Accommodation  transfers  and  ironclads „ 

10.  MDO  movements: 

a.  Automated  Bookentry  Delivery/Receive  „.,.. :. 

b.  Manual  Bookentry  Delivery/Receive „ 

c.  Automatic  Bookentry  Interdepository  DeKverles 

C.  Bearer  Municipal  Bonds  Automated  or  Manual 

11.  CNS/PHILADEP  Movements 

12.  Underwritings 

13.  Pledge  fees: 

a.  Bank  toan  pledge  or  release 

b.  OCC  pledge  or  release 

c.  SCCP  margin  pledge  (no  charge  for  release)  _ „ .;. 

14.  OivkJend  and  interest  payments  

15.  Reorganization  fees: 

a.  Mandatory  Exchanges 

b.  Voluntary  Offers 

c.  Redemptions:   Stocks.   Corporate   Bonds.    Registered   Municipal 
Bonds,  others. 

d.  Post  Corporate  Actions 

16.  Combined  legal  deposits  and  letters  of  correction  (ironclads)  

17.  Research  fees: 

a.  Per  photocopy  of  records  

b.  Per  microfiche  copy 

c.  Items  less  than  90  days  oM 

d.  Items  1  year  oW  or  less 

e.  Items  over  1  year  okj „ 

18.  Reports  on  mnrofKhe „ 

19.  Eligibility  book  „. „.... 

20.  Stock  loan  program— Interest  charge  to  lender .........;. 

21 .  National  institutk)nal  delivery  system  (NIDS): 

a.  Confirms 

b.  For  each  unaffirmed  trade  reported 

c.  For  each  eligible  trade  reported 

d.  For  each  ineligible  trade  reported 

e.  Autonated  S^ttement  

22.  Philadep  discounts— Participants  may  select  one  of  the  following  dis- 
count plans  (the  greater  discount  will  apply): 

a.  Volume 


« 15  U.S.C  78i(b)(3MAK!i)  (1988). 

*  17  CFR  240.19b-4(e)(2)  (1994). 

•  17  CFR  200.3O-3(a}(12)  (1994). 


9.  Automated  Deposit  Reporting  Sen/ee  (ADRS) 


23.  Computer  Transmission/tapes: 
a.  Eligibility  Files: 

1.  Daily  Update 

2.  Weekly  Full  File  

3.  Monthly  or  on  Request 
Bookkeeping  Positions: 

1.  Daily 

2.  Weekly  
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No  charge  for  deposit  rejects.  Transfer  agent  charges  will  be 
passed  through  to  the  participant  on  an  item  for  item  t>asis. 

$2.60  per  manual  (paper)  transfer.* 

$1 .65  per  computer  to  computer  transfer.* 

$2.60  per  terminal  originated  transfer.* 

$17.95  per  urgent  certifk^te  withdrawal  (same-day  or  next-day).* 

$0.65  per  transfer,  plus  appropriate  transfer  withdrawal  charge  (fee 
does  not  include  postage  and  delivery  valuation  charges) 

$0.75  per  transfer,  for  securities  delivered  interdepository  plus  ap- 
propriate transfer  withdrawal  charge  (fee  does  not  include  post- 
age and  delivery  valuatkxi  cturges) 

$5.75  deposits. 

$7.50  transfers. 

$5.00  per  request,  plus  applicable  transfer  agent  fees. 

$0.75  per  movement. 

$1.50  per  movement. 

$0.50  per  CUSIP  (daily  deliveries). 

$0.55  per  CUSIP  (weekly  deliveries). 

$0.60  per  CUSIP  (bi-weekly  deliveries). 

$0.65  per  CUSIP  (monthly  deliveries). 

$0.94  per  movement. 

$0.20  per  nwvement 

$400.00  plus  $3.00  per  million  (plus  applk^able  activity  charges). 

$0.35  each  per  line  item  to  broker  and  bank. 

$0.35  per  line  item. 

$0.10  per  line  Item. 

$1 .50  per  cash  line  item. 

$1 0.00  per  stock  dividend  payments 

$23.00  per  position. 

$30.00  per  instmctk)n  received  before  cut-off. 

$50.00  per  instruction  received  after  cut-off,  with  authorizatkm. 

$25.00  per  positk>n. 

$17.50  per  item  (plus  costs). 

$6.25  per  item  (one  legal  deposit  and  one  letter  of  correctkjn  is  de- 
fined as  one  item). 

$4.00. 

$4.00. 

No  charge. 

$15.00  per  hour. 

$15.00  per  hour,  $25.00  minimum,  plus  archive  retrieval  costs. 

$1.25  per  page. 

$8.00  per  book. 

Percentage  of  bank  broker  call  rate. 

$0.40  per  confirm. 

$0.09  to  broker. 

$0.09  to  broker  and  clearing  agent 

$0.09  to  broker  and  clearing  agent. 

$0.26  per  receive  and  per  delivery  to  t>roker  and  clearing  agent. 


5%  off  Philadep  charges  for  participants  with  10.001  to  15.000 

trades  per  month. 
An  additional  5%  off  Philadep  charges  for  partkiipants  with  1 5.001 

to  30,000  trades  per  month. 
An  additional  5%  off  Philadep  charges  for  partnipants  with  30.001 

to  45,00  trades  per  month. 
An  additional  5%  off  Philadep  charges  for  participants  with  45.001 

or  more  trades  per  month. 
$0.40  per  deposit  for  partcipants  utilizing  Philadep  ADRS  and 

CNM  services. 


S50.00  per  month. 
$200.00  per  month. 
$75.00  each  request 

$150.00  per  month. 
$100.00  per  month. 
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24. 


25. 


3.  Monthly  or  on  Request ~ 

c.  Activity: 

b.  BooMteeping  Positions: 

1.  Daity ~ ~" 

d  Bookkeeping  plus  Activity: 

1.  Daily 

2.  Weekly  

e.  Cash  Settlement  (fee  includes  bcMn  (fividends  and  reorganizations; 
transmisskxis  are  separate) 

1.  Daily •• 

f.  Record  Date  Positmns: 

1.  Daily - - 

g.  Status  of  Withdrawals  by  Transfer 

1.  Daily -— 

Philanet  terminal: 

a.  Dednated  Line ~ ~ — - ~ 

b.  DiaKjp  Line — •'• 

c.  InstaWatkxi ~ ~—— — —.•«•.. 

d.  Usage ~..- - 

Position  listings  - - — 


'  June  29, 1995  Board  resolved  amendments  denoted— <Jeletk)ns  bracketed,  addrttons  italfcized. 
Transfer  and  deposit  activity  subject  to  pass-through  costs. 


$50.00  each  request 


$150.00  per  month. 

$250.00  per  month. 
$200.00  per  month. 


$100.00  per  month. 

$100.00  per  month. 

$100.00  per  month. 

$250.00  per  month. 

$150.00  per  month. 

$600.00. 

No  charge. 

$45.00— per  indivkjual  request  (per  date,  per  CUSIP)  (plus  costs) 

$360.00  annually— monthly  basis  (plus  costs). 

$1 ,300.00  annually— weekly  basis  (plus  costs).  

5 


[FR  Doc.  95-18702  Filed  7-28-95;  8:45  am) 

BiLLJNQ  C00€  S010-01-M 

[Release  No.  34-36012;  File  No.  SR-SCCP- 
95-02] 

Self-Regulatory  Organizations;  Stock 
Clearing  Corporation  of  Philadelphia; 
Notice  of  Filing  and  immediate 
Effectiveness  of  Proposed  Rule 
Change  Relating  to  Fees  and  Charges 

July  24. 1995. 

PxiTsuant  to  Section  19(b)(1)  ^  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  notice  is  hereby  given  that  on 
July  10, 1995,  the  Stock  Clearing 
Corporation  of  Philadelphia  ("SCCP)") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  SCCP. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  from 
interested  persons  on  the  proposed  rule 
change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

SCCP  is  filing  the  proposed  rule 
change  in  order  to  revise,  consoUdate, 
and  restate  its  published  schedule  of 
fees  and  charges  (attached  as  Exhibit  1). 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
SCCP  included  statements  concerning 
the  purpose  of  and  basis  for  the 


proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Summaries  of  the 
most  significant  aspects  of  such 
statements  are  set  forth  in  sections  (A), 
(B),  and  (C)  below. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  revise,  consolidate,  and 
restate  SCCP's  published  schedule  of 
fees  and  charges.  It  has  been  nearly  foiu 
years  since  SCCP  filed  a  comprehensive 
fee  schedule.  SCCP  has  deleted  from  its 
published  fee  schedule  certain  charges 
for  services  no  longer  offered  to  SCCP 
participants.  Such  services  include  draft 
services,  physical  deliveries  and 
receives,  national  transfer  services, 
signature  guarantees,  and  correspondent 
delivery  collection  services.^  SCCP  also 
has  modified  the  New  York  office 
transactions  fee  schedule  section  from 
the  previous  five  general  categories, 
which  excluded  pass  through  costs,  to 
seventeen  individual  fees  which  reflect 
the  inclusion  of  such  pass  through  costs. 
Finally,  SCCP  has  consohdated  and 
restated  all  other  existing  fees  and 
charges  and  hereafter  annually  will  file 
a  comprehensive  schedule  of  all  fees 
and  charges. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17A  of  the  Act  and  the  rules  and 


>  15  U.S.C  78»(b)(l)  (1988). 


2  SCCP  also  is  eliminating  the  separate  charge  for 
daily  transmission  of  T+4  settling  trades 
information.  SCCP  participants  will  still  be  able  to 
obtain  information  for  purchase  and  sale  trades  plus 
T>2  settling  trades  for  one  charge. 


regulations  thereimder  because  it 
provides  for  the  equitable  allocation  of 
dues,  fees,  and  other  charges  among 
SCCP's  participants. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

SCCP  does  not  perceive  any  biu'dens 
on  competition  as  a  result  of  the 
proposed  rule  change. 

(C)  Self-Regulatory  Organization's 
Statenient  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

A  SCCP  participant  bulletin  will 
notify  participants  of  the  fee  schedule 
changes  and  will  advise  them  to  whom 
they  may  direct  questions  upon  receipt 
of  the  new  fee  schedule. 

Dd.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule' change  has  become 
effective  pursuant  to  Section 
19Co)(3)(A){ii)  3  of  the  Act  and  pursuant 
to  Rule  19b-4(e)(2)  *  promulgated 
thereunder  because  ihe  proposal 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  SCCP.  At  any 
time  within  sixty  days  of  the  filing  of 
such  rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
pubhc  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 


'  15  U.S.C.  788(b)(3)(A)(ii)  (1988). 
*  17  CFR  240.19b-4(e)(2)  (1994). 
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IV.  Solicitation  of  Cmnments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  (Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 


change  that  are  filed  with  the 
Commission,  and  all  vmtten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  v«rithheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 


inspection  and  copying  at  the  principal 
office  of  SCCP.  All  submissions  should 
refer  to  File  No.  SR-SCCP-95-02  and 
should  be  submitted  by  August  21, 
1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority.' 

Margaret  H.  McFariand, 

Deputy  Secretary. 

Exhibit  1 

SR-SCCP-95-02 


Stock  Clearing  Corporation  of  Philadelphia  Consoudated  Restateh4ent  of  Fees  ' 


Service 


1.  Account  fees: 

&  Maintenance  Fee 


b.  AddWonal  Suffix , 

2.  Trade  recording  fees: 

a.  Regular  Trades „ , 

b.  PACE  Trades 

c.  Municipal  Bonds  Trades  , 

d.  Yellow  Tickets  (between  two  accounts) 
a  Basket  Trades 


3.  Vakje  fees: 

a  CNS  Accounts 

b.'  Margin  Accounts  „ _. 

c.  PACE  Trades  

d.  Maximum  Value  Charge  

4.  Volume  discounts  (trade  recording  fees  and  value  charges): 

a.  CNS  Trades  settling  at  SCCP  (utilizing  PACE) 


5.  Specialist  discounts  for  trades  cleared  through  a  SCCP  margin  account: 


Fee 


6.  Municipal  t)ond  margin  service 

7.  Treasury  transactk>ns: 

a  Per  trade  transaction  ;. 

b.  Pet  withdrawal — Bearer „ 

c.  Per  withdrawal— Registered 

d.  Per  transfer 

8.  Margin  account  pledge  fees 

9.  ^^lew  York  office  transactions: 

a.  Over  the  Window  Delivery  Clearing  House 

b.  Over  the  Window  Delivery  Paid  or  Suspended „ 

c.  Over  the  Window  Delivery  "Doni  Know"  „. ♦ 

d.  Over  the  Window  Receive  Clearing  House „......_ 

e.  DivkJend  Settlement  Sen/ice 

f.  Envelope  Settlement  Sennce/lnterCity/Funds  Only  Settlement  Serv- 
ice. 

g.  Over  ihe  Window  Delivery  Fed  Funds  

h.  Over  the  Window  Receive  Fed  Funds  

i.  Syndkate  Re-Delivery  Paid 

j.  Syndicate  Re-Delivery  "Doni  Know" 


>  17  CFR  200.3O-3(a)(12)  (1994). 


$150.00  per  month  (20  or  fewer  trades  per  month). 
$250.00  per  month  (over  20  trades  per  month). 
$650.00  per  month  (specialist). 
$32.00  per  month  per  suffix. 

$0.47  per  skle. 

$0.30  per  side. 

$1.00  per  compared  skle. 

$0.47  per  skle. 

$0.60  per  side  for  1-1 ,000  trades  per  month. 

$0.54  per  side  for  1 ,001-3,000  trades  per  month. 

$0.48  per  side  for  3,001-5,000  trades  per  month. 

$0.40  per  skle  for  more  than  5,000  trades  per  month. 

S0.05  per  Si  ,000  of  contract  value. 

$0,035  per  $1 ,000  of  contract  value. 

None. 

$25.00  per  trade  per  side. 

$0.77  per  side  maximum  with  4,000  or  more  PACE  trades  per 
month. 


Volume  level  (including  PACE  trades) 


2,501  to  10.000  sides  per  month  .. 
10,001  to  15,000  sides  per  month 
15,001  to  20,000  sides  per  month 
20,001  to  25,000  sides  per  month 
25,001  to  30,000  sides  per  month 
30.001  to  35,000  sides  per  month 
35,001  to  40.000  skies  per  month 
40,001  and  over  


Discount 
per  side 

$0.05 
$0.10 
$0.15 
$020 
$0.25 
$0.30 
$0.35 
$0.40 


$500.00  per  month  with  activity. 

$40.00  (plus  pass  through  costs). 

$15.00. 

$10.00. 

$10.00. 

$1.00. 

$5.00. 

$5.00. 

$10.00. 

$6.00. 

$5.00. 

$5.00. 

$22.50. 
$22.50. 
$14.00. 
$17.00. 
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k.  Securities  Hold — . 

I.  Reorganization  Pick-up 

ra  Reorganization  Reject  ...„ 

n.  Reorganization  Agent  Delivery 

a  Syndicate  Pick-Up  - 

p.  Miscellaneous  — ~ — 

q.  Deliveries  to  ^4ew  Jersey • 

10.  Margin  account  interest: 

Charge  on  net  debit  balances 

1 1 .  Research  fees: 

a.  Per  photocopy  of  input  forms  

b.  Per  microfiche  copy — ..~......... — ..... 

c.  Items  less  tfian  90  days  oW - 

d.  Items  1  year  oW  or  less 

e.  Items  over  l  year  oW — 

12.  Computer  transmission/tapes: 

a.  Purchase  and  Sale  Trade  Data  (daily) 

[b.  T+4  Settling  Trades  (daily) 

[c.]b.  Purchase  and  Sale  Trades  plus  T+[4)2  SettUng  Trades  (daily) 
[d.]c.  Miscellaneous  - 


13.  Lost  and  stolen  securities  program  „ « 

14.  P&L  statement  charges  ~ ~ 

15.  Buy-ins  

16.  Member  to  member  envek)pe  sendee 

[17.  Draft  fees  • 

[18.  Ptiysical  deliveries/receives 

[19.  National  transfer  service  (NTS)- 

a.  Pef  envelope  for  delivery  to  New  York,  New  Jersey,  Boston, 
Hartford  and  Providence. 

b.  Per  envelope  for  delivery  to  all  ottier  areas  (plus  $0.05  per 
Si  ,000  value)]. 

Signature  guarantee  program: 

a.  Less  than  $26.00/mo.  in  over  the  window  deposit  activity  

b.  $26.01  to  $130.00/mo.  in  over  the  window  deposit  activity 

c.  $130.00  and  over/mo.  in  over  ttie  window  deposit  activity]  

[21 .  Correspondent  delivery  coHectkxi  servwe  (CDCS): 

a.  Per  item  

b.  Per  reclamation - ~ 

c.  Per  item  ovemight „ — ...... 


[20. 


$6.00. 

$5.00. 

$10.00. 

$15.00. 

$17.00. 

$5.00. 

$12.00  per  item  (plus  costs). 

''/i%  above  bank  broker  call  rate. 

$4.00. 

$4.00. 

No  charge. 

$15.00  per  hour. 

$15.00  per  hour,  $25.00  mirwnum,  pkjs  archive  retrieval  costs. 

$100.00  per  month. 

$100.00  per  month]. 

$150.00  per  month. 

$150.00  per  nxxTth;  includes  6  tapesAransmissk>n. 

$25.00  per  additior^  tape/transmission. 

$100.00  per  year,  $2.50  per  inquiry. 

$0.01  per  line. 

$5.00  per  item  submitted. 

$5.00  per  envek)pe  (charged  to  sender),  plus  carrier  costs. 

$6.50  per  item,  plus  additional  bank  charge]. 

$5.00  per  item  (plus  costs)]. 

$1.50  (plus  costs). 

$1.00  (plus  costs). 

$21 .00  per  month. 
$50.00  per  month. 
$1(X).0O  per  month. 

$5.00  (plus  costs). 
$6.00  (plus  costs). 
S6.00  (plus  costs). 


^  June  29, 1995  Board  resolved  amendments  denoted— deletnns  bracketed,  additk>ns  italicized. 


(FR  Doc.  95-18703  Filed  7-28-95;  8:45  am] 

BILUNO  CODE  8010-01-M 

pnvMtment  Company  Act  nelewe  No. 
21228:811-7968] 

Nuveen  California  Premium  Income 
Municipal  Fund  2;  Notice  of 
Application 

July  21. 1995. 

AGENCY:  Seciuities  and  Exchange 

Conunission  ("SEC"). 

ACTKM:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Nuveen  (California  Premium 
Income  Mundpal  Fund  2. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  it  has  ceased 
to  be  an  investment  company. 
FIUNQ  DATE:  The  application  was  filed 
on  June  23, 1^95. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 


hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  Ae  SEC  by  5:30  p.m.  on 
August  15, 1995,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street  NW.,  Washington.  D.C.  20549. 
Applicant,  333  West  Wacker  Drive. 
Chicago,  Illinois  60606. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus.  Paralegal  Specialist,  at 
(202)  942-0584,  or  H.R.  Hallock,  Jr., 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 


appUcation.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  AppUcant  is  a  closed-end 
diversified  management  investment 
company  organized  as  a  Massachusetts 
business  trust.  On  August  10,  1993, 
applicant  registered  imder  the  Act  and 
filed  a  registration  statement  on  Form 
N-2  pursuant  to  section  8(b)  of  the  Act 
and  under  the  Securities  Act  of  1933  to 
register  shares  of  its  common  stock.  The 
registration  statement  was  declared 
effective  on  September  17, 1993  and  the 
initial  public  offering  of  applicant's 
common  shares  commenced  shortly 
thereafter. 

2.  On  November  19. 1993  applicant 
filed  a  registration  statement  on  Form 
N-2  under  the  Securities  Act  of  1933 
whereby  it  registered  shares  of  preferred 
stock  ("MuniPreferred"),  Series  M.  The 
registration  statement  was  declared 
effective  on  December  20, 1993,  and  the 
initial  public  offering  of  its  preferred 
shares  commenced  shortly  thereafter. 


3.  On  June  29, 1994,  applicant's  Board 
of  Trustees  approved  a  plan  of 
reorganization  whereby  Nuveen 
CaUfomia  Premium  Income  Municipal 
Fund,  a  Massachusetts  business  trust 
registered  under  the  Act  as  a  closed-end 
management  investment  company  (the 
"Acquiring  Fund"),  would  acquire 
substantially  all  of  applicant's  assets 
and  assume  substantially  all  of 
applicant's  liabilities  in  exchange  for 
shares  of  the  Acquiring  Fund.  In 
accordance  with  rule  1 7a-8  under  the 
Act,  the  Board  of  Trustees  of  the 
applicant  determined  that  the 
reorganization  was  in  the  best  interest  of 
the  applicant  and  that  the  interests  of 
the  existing  shareholders  of  the 
applicant  would  not  be  diluted  as  a 
result  of  the  reorganization.' 

4.  On  July  22, 1994,  the  Acquiring 
Fimd  filed  a  registration  statement  on 
Form  N-14,  which  cont£uned  proxy 
materials  soliciting  the  approval  of  the 
reorganization  by  applicant's 
shareholders.  The  registration  statement 
was  declared  effective  on  August  23, 
1994.  The  reorganization  was  approved 
by  the  applicant's  shareholders  at  the 
annual  shareholders'  meeting  held  on 
October  21. 1994. 

5.  As  of  November  7, 1994,  the 
effective  date  of  the  reorganization, 
apphcant  had  outstanding  2,233,987 
shares  of  common  stock  and  640  shares 
of  MuniPreferred,  Series  M.  As  of  that 
date,  applicant's  aggregate  net  assets 
were  $37,803,999.42,  and  the 
liquidation  value  of  its  MuniPreferred, 
Series  M,  was  $16,000,000,  and  the  net 
asset  value  per  common  share  of  the 
applicant  was  $9.76.  Substantially  all  of 
applicants  assets  were  transferred  to  the 
Acquiring  Fund  in  exchange  for  (a)  the    . 
assumption  of  substantially  all  of  the 
applicant's  liabilities,  (b)  the  number  of 
Acquiring  Fund  common  shares  having 
an  aggregate  net  asset  value  equal  to  the 
value  of  the  applicant's  net  assets 
(calcidated  net  of  the  Uquidation 
preference  of  applicant's  MuniPreferred. 
Series  M),  and  (c)  640  shares  of  the 
Acquiring  Fund's  MuniPreferred.  Series 
M. 

6.  Applicant  was  subsequently 
liquidated  and  distributed  (a)  pro  rata  to 
its  common  shareholders  the  Acquiring 
Fund  common  shares  (or  cash  in  lieu  of 
fractional  shares)  received  by  the 


>  Applicant  and  the  Acquiring  Fund  may  be 
deemed  to  be  affiliated  persons  of  each  other  by 
reason  of  having  a  common  investment  adviser, 
common  directors,  and  common  officers.  Although 
purchases  and  sales  between  affiliated  persons 
generally  are  prohibited  by  section  17(a)  of  the  Act, 
rule  17a-8  provides  an  exemption  for  certain 
purchases  and  sales  among  investment  companies 
that  are  affiliated  persons  of  one  another  solely  by 
reason  of  having  a  common  investment  adviser, 
common  directors,  and/or  common  officers. 


applicant  pursuant  to  the  reorganization 
in  exchange  for  the  common  shares  of 
the  applicant  held  by  its  common 
shareholders  and  (b)  to  its  preferred 
shareholders  one  share  of  Acquiring 
Fund  MuniPreferred.  Series  M.  in 
exchange  for  each  share  of  the 
applicant's  MuniPreferred,  Series  M. 
held  by  its  preferred  shareholders. 
Previously,  on  October  28. 1994.  the 
applicant  had  declared  a  dividend  of  all 
investment  company  taxable  income  in 
the  amoimt  of  $207,090.59  (as  of  the 
close  of  business  on  November  7. 1994) 
payable  to  common  shareholders  of 
record  as  of  November  7, 1994.  On 
November  7, 1994  a  dividend  of  all 
accumulated  but  impaid  dividends  on 
shares  of  MuniPreferred.  Series  M  of  the 
applicant  through  and  including 
November  7,  1994  was  declared, 
payable  no  later  than  November  8. 1994. 
in  the  amount  of  $9,510.41. 

7.  Applicant  and  the  Acquiring  Fimd 
incurred  expenses  of  $208,081  in 
connection  with  the  reorganization. 
These  expenses  were  borne  by  the 
foregoing  entities  based  on  their 
respective  asset  size,  with  applicant 
paying  a  total  of  $82,704,  and  the 
Acquiring  Fund  paying  a  total  of 
$125,377. 

8.  As  of  the  date  of  the  fiUng  of  the 
application,  applicant  had  no  remaining 
assets,  no  debts  or  other  liabilities  and 
no  seciuityholders. 

9.  AppUcant  has  not,  within  the  last 
18  months,  transferred  any  of  its  assets 
to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are,  securityholders  of 
the  apphcant.  Applicant  is  not  a  party 
to  any  litigation  or  administrative 
proceeding.  Applicant  is  not  now 
engaged,  and  does  not  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 

10.  Applicant  intends  to  file  for 
termination  with  the  Commonwealth  of 
Massachusetts  as  soon  as  practicable 
after  the  granting  of  the  order  requested 
by  the  appUcation. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  95-18647  Filed  7-28-95;  8:45  am] 
BILUNG  CODE  MIO-OI-M 


pnvestment  Company  Act  Release  No. 
21239:811-7714] 

Nuveen  Florida  Premium  Income 
Municipal  Fund;  Notice  of  Application 

July  21.  1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 


ACTION:  Notice  of  appUcation  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Nuveen  Florida  Premium 
Income  Municipal  Fund. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  it  has  ceased 
to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  June  23,  1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SE(^  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
August  15, 1995,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  N.W.,  Washington,  D.C.  20549. 
Apphcant,  333  West  Wacker  Drive. 
Chicago.  IlUnois  60606. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584.  or  H.R.  Hallock,  Jr.. 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  closed-end 
diversified  management  investment 
company  organized  as  a  Massachusetts 
business  trust.  On  May  13, 1993, 
applicant  registered  under  the  Act  and 
filed  a  registration  statement  on  Form 
N-2  pursuant  to  section  8(b)  of  the  Act 
and  under  the  Securities  Act  of  1933  to 
register  shares  of  its  common  stock.  The 
registration  statement  was  declared 
effective  on  June  18,  1993  and  the  initial 
pubUc  offering  of  applicant's  common 
shares  commenced  shortly  thereafter. 

2.  On  August  17, 1993,  applicant  filed 
a  registration  statement  on  Form  N-2 
under  the  Securities  Act  of  1933 
whereby  it  registered  shares  of  preferred 
stock  ("MuniPreferred"),  Series  F.  The 
registration  statement  was  declared 


JMI 
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effective  on  September  20, 1993  and  the 
initial  public  offering  of  its  pref^red 
shares  commenced  shortly  thereafter. 

3.  On  August  30,  1994,  applicant's 
Board  of  Trustees  approved  a  plan  of 
reorganization  whereby  Nuveen  Florida 
Quality  Income  Municipal  Fund,  a 
Massachusetts  business  trust  registered 
under  the  Act  as  a  closed-end 
management  investment  company  (the 
"Acquiring  Fund"),  would  acquire 
substantially  all  of  applicant's  assets 
and  assmne  substantially  all  of 
applicant's  HabiUties  in  exchange  for 
shares  of  the  Acquiring  Fund.  In 
accordance  with  rule  17a-8  under  the 
Act,  the  Board  of  Trustees  of  the 
applicant  determined  that  the 
reorganization  was  in  the  best  interest  of 
the  applicant  and  that  the  interests  of 
the  existing  shareholders  of  the 
apphcant  would  not  be  diluted  as  a 
result  of  the  reorganization.^ 

4.  On  October  12, 1994,  the  Acquiring 
Fimd  filed  a  registration  statement  on 
Form  N-14,  which  contained  proxy 
materials  soliciting  the  approval  of  the 
reorganization  by  applicant's 
shareholders.  The  registration  statement 
was  declared  effective  on  October  31, 
1994.  The  reorganization  was  approved 
by  the  applicant's  shareholders  at  the 
annual  shareholders'  meeting  held  on 
December  22.  1994. 

5.  As  of  January  10, 1995,  the  effective 
date  of  the  reorganization,  applicant  had 
outstanding  2,650,533  shares  of 
common  stock  and  800  shares  of 
MuniPreferred,  Series  F.  As  of  that  date, 
appUcant's  aggregate  net  assets  were 
$49,625,429.68,  and  the  liquidation 
value  of  its  MuniPreferred,  Series  F,  was 
$20,000,000,  and  the  net  asset  value  i>er 
common  share  of  the  applicant  was 
$11.18.  Substantially  all  of  appUcants 
assets  were  transferred  to  the  Acquiring 
Fimd  in  exchange  for  (a)  the  assimiption 
of  substantially  all  of  the  applicant's 
liabilities,  (b)  the  number  of  Acquiring 
Fimd  common  shares  having  an 
aggregate  net  asset  value  equal  to  the 
value  of  the  applicant's  net  assets 
(calculated  net  of  the  liquidation 
preference  of  applicant's  MimiPreferred, 
Series  F),  and  (c)  800  shares  of  the 
Acquiring  Fund's  MuniPreferred,  Series 
F. 

6.  AppUcation  was  subsequently 
Uquidated  and  distributed  (a)  pro  rata  to 


*  Applicant  and  the  Acquiring  Fund  may  be 
deemed  to  be  affiliated  persons  of  each  other  by 
reason  of  having  a  common  investment  adviser, 
common  directors,  and  common  officers.  Although 
purchases  and  sales  between  affiliated  persons 
generally  are  prohibited  by  section  17(a)  of  the  Act, 
rule  17a-6  provides  an  exemption  for  certain 
purchases  and  sales  among  investment  companies 
that  are  affiliated  persons  of  one  another  solely  by 
reason  of  having  a  conunon  investment  adviser, 
common  directors,  and/or  common  officers. 


its  common  shareholders  the  Acquiring 
Fund  common  shares  (or  cash  in  lieu  of 
fractional  shares)  received  by  applicant 
piu^uant  to  the  reorganization  in 
exchange  for  the  common  shares  of  the 
applicant  held  by  its  conunon 
shareholders  and  (b )  to  its  preferred 
shareholders  one  share  of  Acquiring 
Fund  MuniPreferred,  Series  F,  in 
exchange  for  each  share  of  the 
applicant's  MuniPrefierred,  Series  F, 
held  by  its  preferred  shareholders. 
Previously,  on  December  30, 1994,  the 
applicant  declared  a  dividend  of  all 
investment  company  taxable  income  in 
the  amount  of  $280,691.44  (as  of  the 
close  of  business  on  January  10, 1995) 
payable  to  common  shareholders  of 
record  as  of  January  10, 1995.  On 
January  6, 1995  a  dividend  of  all 
accumulated  but  unpaid  dividends  on 
MuniPreferred,  Series  F  of  the  applicant 
through  and  including  January  10, 1995 
was  declared,  payable  on  January  17, 
1995,  in  the  amount  of  $4,046.08. 

7.  Applicant  and  the  Acquiring  Fimd 
incurred  expenses  of  $173,471  in 
connection  with  the  reorganization. 
These  expenses  were  borne  by  the 
foregoing  entities  based  on  their 
respective  asset  size,  with  applicant 
paying  a  total  of  $39,391,  and  the 
Acquiring  Fund  {>aying  a  total  of 
$134,080. 

8.  As  of  May  31, 1995,  applicant  had 
habilities  accrued  in  connection  with 
the  reorganization  for  which  it  has 
retained  cash  in  the  amoujit  of 
$6,049.81.  Otherwise,  applicant  has  no 
debts  or  Uabilities  other  than  those  that 
will  be  paid  by  the  Acquiring  Fund.  As 
of  the  date  of  the  filing  of  the 
application,  applicant  had  no  security- 
holders. 

9.  Applicant  has  not,  within  the  last 
18  months,  transferred  any  of  its  assets 
to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are,  securityholders  of 
the  appUcant.  Applicant  is  not  a  party 
to  any  litigation  or  administrative 
proceeding.  Applicant  is  not  now 
engaged,  and  does  not  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 

10.  Applicant  intends  to  file  for 
termination  with  the  Commonwealth  of 
Massachusetts  as  soon  as  practicable 
after  the  granting  of  the  order  requested 
by  the  application. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 

IFR  Doc.  95-18660  Filed  7-28-95;  8:45  am] 
BH.UNQ  CODE  8010-01-M 


pnvestnient  Comfwny  Act  Release  No. 
21238:811-7496] 

Nuveen  Insured  Florida  Premium 
Income  Municipal  Fund  2;  Application 

July  21, 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Nuveen  Insured  Florida 
Premium  Income  Mimicipal  Fund  2. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  AppUcant 
requests  an  order  declaring  it  has  ceased 
to  be  an  investment  company. 
FIUNQ  DATE:  The  application  was  filed 
on  Jime  23, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  Uie  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  15, 1995,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natiue 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  333  West  Wacker  EWve, 
Chicago,  Illinois  60606. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  H.R.  Hallock.  Jr., 
Special  Counsel  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  appUc^on 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.1  Applicant  is  a  closed-end 
diversified  management  investment 
company  organized  as  a  Massachusetts 
business  trust.  On  February  11, 1993, 
applicant  registered  imder  the  Act  and 
filed  a  registration  statement  on  Form 
N-2  pursuant  to  section  8(b)  of  the  Act 
and  imder  the  Securities  Act  of  1933  to 
register  shares  of  its  common  stock.  The 
registration  statement  was  declared 


effective  on  March  18, 1993  and  the 
initial  public  offering  of  applicant's 
common  shares  commenced  shortly 
thereafter. 

2.  On  June  9, 1993  appUcant  filed  a 
registration  statement  on  Form  N-2 
imder  the  Secimties  Act  of  1933 
whereby  it  registered  820  shares  of 
preferred  stock  ("MuniPreferred"), 
Series  W.  The  registration  statement  was 
declared  effective  on  July  12, 1993  and 
the  initial  public  offering  of  its  preferred 
stock  commenced  shortly  thereafter. 

3.  On  August  30, 1994,  applicant's 
Board  of  Trustees  approved  a  plan  of 
reorganization  whereby  Nuveen  Insured 
Florida  Premium  Income  Mimicipal 
Fund,  a  Massachusetts  business  trust 
registered  under  the  Act  as  a  closed-end 
management  investment  company  (the 
"Acquiring  Fund"),  would  acquire 
substantially  all  of  applicant's  assets 
and  assume  substantially  all  of 
applicant's  liabilities  in  exchange  for 
shares  of  the  Acquiring  Fund.  In 
accordance  with  rule  17a-8  under  the 
Act,  the  Board  of  Trustees  of  the 
applicant  determined  that  the 
reorganization  was  in  the  best  interest  of 
the  applicant  and  that  the  interests  of 
the  existing  shareholders  of  the 
applicant  would  not  be  diluted  as  a 
result  of  the  reorganization.^ 

4.  On  October  7, 1994,  the  Acquiring 
Fund  filed  a  registration  statement  on 
Form  N-14,  which  contained  proxy 
materials  soliciting  the  approval  of  the 
reorganization  by  appUcant's 
shareholders.  The  registration  statement 
was  declared  effective  on  October  31 , 
1994.  The  reorganization  was  approved 
by  the  applicant's  shareholders  at  the 
annual  shareholders'  meeting  held  on 
December  22, 1994. 

5.  As  of  January  9, 1995,  the  effective 
date  of  the  reorganization,  applicant  had 
outstanding  5,508,850  shares  of 
common  stock  and  1 ,640  shares  of 
MuniPreferred,  Series  W  shares.  As  of 
that  date,  applicant's  aggregate  net 
assets  were  $104,559,214.71,  and  the 
Uquidation  value  Of  its  MuniPreferred, 
Series  W,  was  $41,000,000,  and  the  net 
asset  value  per  common  share  of  the 
applicant  was  $11.54.  Substantially  all 
of  applicants  assets  were  transferred  to 
the  Acquiring  Fund  in  exchange  for  the 
assumption  of  substantially  all  of  the 
appUcant's  UabiUties  and  the  number  of 


<  Applicant  and  the  Acquiring  Fund  may  be 
deemed  to  be  affiliated  persons  of  each  other  by 
reason  of  having  a  common  investment  adviser, 
common  directors,  and  common  officers.  Although 
purchases  and  sales  between  affiliated  persons 
generally  are  prohibited  by  section  17(a)  of  the  Act. 
rule  17a--a  provides  an  exemption  for  certain 
purchases  and  sales  among  investment  companies 
that  are  affiliated  persons  of  one  another  solely  by 
reason  of  having  a  conunon  investment  adviser, 
common  directors,  and/or  common  officers. 
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Acquiring  Fund  common  shares  having 
an  aggregate  net  asset  value  equal  to  the 
value  of  the  appUcant's.  net  assets 
(calculated  net  of  the  liquidation 
preference  of  appUcant's  MuniPreferred, 
Series  W),  and  1 ,640  shares  of  the 
Acquiring  Fund's  MuniPreferred,  Series 
W. 

6.  AppUcant  was  subsequently 
Uquidated  and  distributed  (a)  pro  rata  to 
its  common  shareholders  the  Acquiring 
Fund  common  shares  (or  cash  in  lieu  of 
fractional  shares)  received  by  the 
applicant  pursuant  to  the  reorganization 
in  exchange  for  the  common  shares  of 
the  applicant  held  by  its  common 
shareholder  and  (b)  to  its  preferred 
shareholders  one  share  of  the  Acquiring 
Fund  MuniPreferred,  Series  W,  in 
exchange  for  each  share  of  the 
appUcant's  MuniPreferred,  Series  W, 
held  by  its  preferred  shareholders. 
Previously,  on  December  30, 1994,  the 
appUcant  had  declared  a  dividend  of  all 
investment  company  taxable  income 
and  realized  capital  gains  in  the  amount 
of  $645,637.22  (as  of  the  close  of 
business  on  January  9, 1995)  payable  to 
conunon  shareholders  of  record  as  of 
January  9, 1995.  On  January  4, 1995  a 
dividend  of  aU  accumulated  but  unpaid 
dividends  on  shares  of  MuniPreferred, 
Series  W  of  the  appUcant  through  and 
including  January  9,  1995  was  declared, 
payable  on  January  12, 1995,  in  the 
amount  of  $23,311.48. 

7.  AppUcant  and  the  Acquiring  Fund 
together  incurred  expenses  of  $180,590 
in  connection  with  the  reorganizaUon. 
Applicant  and  the  Acquiring  Fund  bore 
$70,204  and  $110,386,  respectively,  of 
such  expenses  based  on  their  respective 
asset  size. 

8.  As  of  May  31, 1995,  appUcant  has 
UabiUties  accrued  in  connection  with 
the  reorganization  for  which  it  has 
retained  cash  in  the  amount  of 
$6,652.65.  Otherwise,  the  applicant  has 
no  debts  of  other  UabiUties  other  than 
those  that  will  be  paid  by  the  Acquiring 
Fund.  As  of  the  date  of  the  filing  of  the 
application,  appUcant  had  no 
securityholders. 

9.  AppUcant  has  not,  within  the  last 
18  months,  transferred  any  of  its  assets 
to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are,  securityholders  of 
the  applicant.  Applicant  is  not  a  party 
to  any  litigation  or  administrative 
proceeding.  AppUcant  is  not  now 
engaged,  and  does  not  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 

10.  AppUcant  intends  to  file  for 
termination  with  the  Conunonwealth  of 
Massachusetts  as  soon  as  practicable 
after  the  granting  of  the  order  requested 
by  the  application. 


For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Security. 

[FR  Doc.  95-18658  Filed  7-28-95;  8:45  am) 
BiLUNQ  CODE  801»-01-M 

pnvestment  Company  Act  Release  No. 
21245:811-7480] 

Nuveen  Insured  New  York  Premium 
income  Municipal  Fund  2;  Notice  of 
Application 

July  21, 1995. 

AGENCY:  Securities  and  Exchange 

Conunission  ("SEC"). 

ACTION:  Notice  of  AppUcation  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Nuveen  Insured  New  York 
Premium  Income  Municipal  Fund  2. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  AppUcant 
requests  an  order  declaring  it  has  ceased 
to  be  an  investment  company. 
FILING  DATE:  The  appUcation  was  filed 
on  June  23. 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  die  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  15,  1995,  and  should  be 
accompanied  by  proof  of  service  on  the 
appUcant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natiu« 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
AppUcant,  333  West  Wacker  Drive, 
Chicago,  Illinois  60606. 
FOR  FURTHER  INFORMATION  CONTACT 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  H.R.  Hallock,  Jr., 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  closed-end 
diversified  management  investment 


39046 


Federal  Register  /  Vol.  60,  No.  146  /  Monday.  July  31.  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  146  /  Monday,  July  31,  1995  /  Notices 


39047 


995 


company  organized  as  a  Massachusetts 
business  trust.  On  February  11, 1993, 
applicant  registered  under  the  Act  and 
filed  a  registration  statement  on  Form 
N-2  pursuant  to  section  8(b)  of  the  Act 
and  under  the  Securities  Act  of  1933  to 
register  shares  of  its  common  stock.  The 
registration  statement  was  declared 
effective  on  March  18. 1993  and  the 
initial  public  offering  of  applicant's 
common  shares  commenced  shortly 
thereafter. 

2.  On  June  9, 1993  applicant  filed  a 
registration  statement  on  Form  N-2 
under  the  Securities  Act  of  1933 
whereby  it  registered  shares  of  preferred 
stock  ("MuniPreferred"),  Series  T.  The 
registration  statement  was  declared 
effective  on  July  12, 1993,  and  the  initial 
pubUc  offering  of  its  preferred  stock 
commenced  shortly  thereafter. 

3.  On  Jvdy  27, 1994,  appUcant's  Board 
of  Trustees  approved  a  plan  of 
reorganization  whereby  Nuveen  Insured 
New  York  Premium  Income  Miuiicipal 
Fimd  Inc.,  a  Minnesota  corporation 
registered  under  the  Act  as  a  closed-end 
management  investment  company  (the 
"Acquiring  Fund"),  would  acquire 
substantially  all  of  applicant's  assets 
and  assume  substantially  all  of 
apphcant's  liabilities  in  exchange  for 
shares  of  the  Acquiring  Fimd.  In 
accordance  with  rule  17a-8  under  the 
Act,  the  Board  of  Trustees  of  the 
applicant  determined  that  the 
reorganization  was  in  the  best  interest  of 
the  applicant  and  that  the  interests  of 
the  existing  shareholders  of  the 
apphcant  would  not  be  diluted  as  a 
result  of  the  reorganization.  > 

4.  On  Septemlwr  1, 1994,  the 
Acquiring  Fund  filed  a  registratioa 
statement  on  Form  N-14,  which 
contained  proxy  materials  soliciting  the 
approval  of  the  reorganization  by 
applicant's  shareholders.  The 
registration  statement  was  declared 
effective  on  September  21, 1994.  The 
reorganization  was  approved  by  the 
applicant's  shareholders  at  the  anntial 
shareholders'  meeting  held  on 
November  18,  1994. 

5.  As  of  IDecember  7, 1994,  the 
effective  date  of  the  reorganization, 
applicant  had  outstanding  4,252,118 
shares  of  common  stock  and  1,280 
shares  of  MimiPreferred,  Series  T.  As  of 
that  date,  applicant's  aggregate  net 


'  Applicant  and  the  Acquiring  Fund  may  ba 
deenuMi  to  be  affiliated  persoiu  of  each  other  by 
reaaon  of  having  a  common  investment  adviaer, 
common  ditecton,  and  common  officers.  Although 
purchases  and  sales  between  affiliated  persons 
generally  are  prohibited  by  section  17(a)  of  the  Act, 
rule  17a-8  provides  an  exemption  for  certain 
purchases  and  sales  among  investment  companies 
that  are  affiliated  persons  of  one  another  solely  by 
reason  of  having  a  common  investment  adviser, 
common  directors,  and/or  common  officers. 


assets  were  $78,846,744.05.  and  the 
liquidation  value  of  its  MuniPreferred. 
Series  T,  was  $32  J)00,000,  and  the  net 
asset  value  per  common  share  of  the 
applicant  was  $11.02.  Substantially  all 
of  applicants  assets  were  transferred  to 
the  Acquiring  Fund  in  exchange  for  (a) 
the  assumption  of  substantially  all  of 
the  applicant's  liabiUties,  (b)  the 
niunber  of  Acquiring  Fimd  common 
shares  having  an  aggregate  net  asset 
value  equal  to  the  value  of  the 
applicant's  net  assets  (calculated  net  of 
the  liquidation  preference  of  applicant's 
MimiPreferred,  Series  T),  and  (c)  1,280 
shares  of  the  Acquiring  Fimd's 
MuniPreferred,  Series  T. 

6.  Applicant  was  subsequently 
liquidated  and  distributed  (a)  pro  rata  to 
its  common  shareholder  the  Acquiring 
Fund  common  shares  (or  cash  in  Ueu  of 
fractional  shares)  received  by  the 
applicant  pursuant  to  the  reorganization 
in  exchange  for  the  common  shares  of 
the  applicant  held  by  its  common 
shareholders  and  (b)  to  its  preferred 
shareholders  one  share  of  Acquiring 
Fimd  MuniPreferred  Series  T,  in 
exchange  for  each  share  of  the 
applicant's  MuniPreferred,  Series  T, 
held  by  its  preferred  shareholders. 
Previously,  on  Novembw  25, 1994,  the 
applicant  had  declared  a  dividend  of  all 
investment  company  taxable  income  in 
the  amount  of  $410,754.60  (as  of  the 
close  of  business  on  December  7, 1994) 
payable  to  common  shareholders  of 
record  as  of  December  7, 1994.  On 
December  6. 1994  a  dividend  of  all 
accumulated  but  impaid  dividends  on 
shares  of  MuniPreferred  Series  T  of  the 
applicant  through  and  including 
EVecember  7, 1994  was  declared,  payable 
on  December  14, 1994,  in  the  amount  of 
$2,980.85. 

7.  Applicant  and  the  Acquiring  Fund 
together  incurred  expenses  of  $189,611 
in  connection  with  the  reorganization. 
Applicant  and  the  Acquiring  Fund  bore 
$98,665  and  $95,946,  respectively,  of 
such  expenses  based  on  their  respective 
asset  size. 

8.  As  of  May  31, 1995,  applicant  had 
UabiUties  accrued  in  connection  with 
the  reorganization  for  which  it  has 
retained  cash  in  the  amount  of 
$25,478.78.  Otherwise,  Applicant  has 
no  debts  or  other  liabilities  other  than 
those  that  will  be  paid  by  the  Acquiring 
Fund.  As  of  the  date  of  the  filing  of  the 
application,  applicant  had  no 
seciuityholders. 

9.  Applicant  has  not,  within  the  last 
18  months,  transferred  any  of  its  assets 
to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are,  securityholders  of 
the  apphcant.  Applicant  is  not  a  party 
to  any  litigation  or  administrative 
proceeding.  Applicant  is  not  now 


engaged,  and  does  not  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 

10.  Applicant  intends  to  file  for 
termination  with  the  Commonwealth  of 
Massachusetts  as  soon  as  practicable 
after  the  granting  of  the  order  requested 
by  the  application. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Maigarat  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  95-18653  Filed  7-28-95;  8:45  am] 
BILUNQ  COOC  WIO-OI-M 

pnvMtment  ComfMny  Act  Release  No. 
21237:811-7790] 

Nuveen  Maryland  Premium  Income 
Municipal  Fund  2;  Notice  of 
Application 

July  21, 1995. 

AGENCY:  Secunties  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Nuveen  Maryland  Premium 
Income  Municipal  Fimd  2. 
RELEVANT  ACT  SECTION:  Secticm  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  it  has  ceased 
to  be  an  investment  company. 
FIUNQ  DATE:  The  appUcation  was  filed 
on  Jime  23, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  die  SEC's 
Secretary  and  serving  apphcant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  Uie  SEC  by  5:30  p.m.  on 
August  15, 1995,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  cotificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  333  West  Wadcer  Drive, 
Chicago,  Illinois  60606. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Speciahst,  at 
(202)  942-0584,  or  H.R.  Hallock.  Jr., 
Special  Counsel,  at  (202)  942-0546 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 


SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
appUcation.  The  complete  appUcation 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  AppUcant  is  a  closed-end 
diversified  management  investment 
company  organized  as  a  Massachusetts 
business  trust.  On  June  14, 1993, 
applicant  registered  under  the  Act  and 
filed  a  registration  statement  on  Form 
N-2  piusuant  to  section  8(b)  of  the  Act 
and  under  the  Securities  Act  of  1933  to 
register  shares  of  its  common  stock.  The 
registration  statement  was  declared 
effective  on  July  23, 1993,  and  the  initial 
pubUc  offering  of  applicant's  common 
shares  commenced  shortly  thereafter. 

2.  On  September  13,  1993,  appUcant 
filed  a  registration  statement  on  Form 
N-2  under  the  Securities  Act  of  1933 
whereby  it  registered  shares  of  preferred 
stock  ("MuniPreferred"),  Series  W.  The 
registration  statement  was  declared 
effective  on  November  5, 1993,  and  the 
initial  public  offering  of  its  preferred 
shares  commenced  shortly  thereafter. 

3.  On  July  27, 1994,  apphcant's  Board 
of  Trustees  approved  a  plan  of 
reorganization  whereby  Nuveen 
Maryland  Premium  Income  Municipal 
Fluid,  a  Massachusetts  business  trust 
registered  under  the  Act  as  a  closed-end 
management  investment  company  (the 
"Acquiring  Fimd"),  would  acquire 
substantially  all  of  apphcant's  assets 
and  assume  substantially  all  of 
apphcant's  UabiUties  in  exchange  for 
shares  of  the  Acquiring  Fund.  In 
accordance  with  rule  17a-8  under  the 
Act,  the  Board  of  Trustees  of  the 
appUcant  determined  that  the 
reorganization  was  in  the  best  interest  of 
the  appUcant  and  that  the  interests  of 
the  existing  shareholders  of  the 
applicant  would  not  be  diluted  as  a 
result  of  the  reorganization.^ 

4.  On  September  2, 1994,  the 
Acquiring  Fund  filed  a  registration 
statement  on  Form  N-14,  which 
contained  proxy  materials  soliciting  the 
approval  of  the  reorganization  by 
apphcant's  shareholders.  The 
registration  statement  was  declared 
effective  on  September  28, 1994.  The 
reorganization  was  approved  by  the 
apphcant's  shareholders  at  the  annual 


*  Apfdicant  and  the  Acquiring  Fund  may  be 
deemed  to  be  afTiliated  persons  of  each  other  by 
reason  of  having  a  common  investment  adviser, 
common  directors,  and  common  officers.  Although 
purchases  and  sales  between  affiliated  persons 
generally  are  prohibited  by  section  17(a)  of  the  Act, 
rule  178-8  provides  an  exemption  for  certain 
purchases  and  sales  among  investment  companies 
that  are  afTiliated  persons  of  one  another  solely  by 
reason  of  having  a  common  investment  adviser, 
common  directors,  and/or  common  officers. 


JMI 


shareholders'  meeting  held  on 
November  18, 1994. 

5.  As  of  December  8, 1994,  the 
effective  date  of  the  reorganization, 
applicant  had  outstanding  4,616,257 
shares  of  common  stock  and  1,404 
shares  of  MuniPreferred,  Series  W.  As  of 
that  date,  applicant's  aggregate  net 
assets  were  $84,880,037.42,  and  the 
liquidation  value  of  its  MuniPreferred, 
Series  W,  was  $35,100,000,  and  the  net 
asset  value  per  common  share  of  the 
applicant  was  $10.78.  Substantially  all 
of  applicants  assets  were  transferred  to 
the  Acquiring  Fund  in  exchange  for  (a) 
the  assumption  of  substantially  all  of 
the  applicant's  UabiUties,  (b)  the 
number  of  Acquiring  Fund  common 
shares  having  an  aggregate  net  asset 
value  equal  to  the  value  of  the 
applicant's  net  assets  (calculated  net  of 
the  liquidation  preference  of  applicant's 
MuniPreferred,  Series  W),  and  (c)  1,404 
shares  of  the  Acquiring  Fund's 
MuniPreferred,  Series  W. 

6.  Applicant  was  subsequently 
liquidated  and  distributed  (a)  pro  rata  to 
its  common  shareholder  the  Acquiring 
Fund  common  shares  (or  cash  in  lieu  of 
fi^ctional  shares)  received  by  the 
appUcant  pursuant  to  the  reorganization 
in  exchange  for  the  common  shares  of 
the  applicant  held  by  its  common 
shareholders  and  (b)  to  its  preferred 
shareholders  one  share  of  the  Acquiring 
Fund  MuniPreferred,  Series  W,  in 
exchange  for  each  share  of  the 
applicant's  MuniPreferred,  Series  W, 
held  by  its  preferred  shareholders. 
Previously,  on  November  25, 1994,  the 
appUcant  had  declared  a  dividend  of  aU 
investment  company  taxable  income  in 
the  amount  of  $436,236.29  (as  of  the 
close  of  business  on  December  8,  1994). 
On  December  7, 1994  a  dividend  of  all 
accumulated  but  unpaid  dividends  on 
shares  of  MuniPreferred,  Series  W  of  the 
applicant  through  and  including 
December  8, 1994  was  declared,  payable 
on  December  15, 1994,  in  the  amount  of 
$3,461.86. 

7.  AppUcant  and  the  Acquiring  Fund 
incurred  expenses  of  $195,590  in 
connection  with  the  reorganization. 
These  expenses  were  borne  by  the 
foregoing  entities  based  on  their 
respective  asset  size,  with  appUcant 
paying  a  total  of  $88,500,  and  the 
Acquiring  Fund  paying  a  total  of 
$107,090. 

8.  As  of  May  31, 1995,  applicant  had 
liabiUties  accrued  in  connection  writh 
the  reorganization  for  which  it  has 
retained  cash  in  the  amount  of 
$22,231.61.  Otherwise,  AppUcant  has 
no  debts  or  other  liabihties  other  than 
those  that  will  be  paid  by  the  Acquiring 
Fund.  As  of  the  date  of  the  filing  of  the 


application,  appUcant  had  no 
securityholders. 

9.  AppUcant  has  not,  within  the  last 
18  months,  transferred  any  of  its  assets 
to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are,  securityholders  of 
the  appUcant.  Applicant  is  not  a  party 
to  any  litigation  or  administrative 
proceeding.  Applicant  is  not  now 
engaged,  and  does  not  propose  to 
engage,  in  any  business  activities  other, 
than  those  necessary  for  the  winding-up 
of  its  affairs. 

10.  Applicant  intends  to  file  for 
termination  with  the  Commonwealth  of 
Massachusetts  as  soon  as  practicable 
after  the  granting  of  the  order  requested 
by  the  application. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  95-18659  Filed  7-28-95;  8:45  am] 
BILUNQ  CODE  a010-01-M 


pnvestment  Company  Act  Release  No. 
21244:811-7498] 

Nuveen  Michigan  Premium  Income^ 
Municipal  Fund  2;  Notice  of 
Application 

July  21. 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Nuveen  Michigan  Premium 
Income  Municipal  Fund  2. 
RELEVANT  ACT  SECTION:  Section  8(1). 
SUMMARY  OF  APPLICATION:  AppUcant 
requests  an  order  declaring  it  has  ceased 
to  be  an  investment  company. 
FILING  DATE:  The  appUcation  was  filed 
on  June  23, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be . 
issued  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  appUcant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  15, 1995,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issue  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC  450  Fifth 
Street,  N.W.,  Washington.  D.C.  20549. 
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Applicant.  333  West  Wacker  Drive. 
Chicago,  Illinois  60606. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus.  Paralegal  Specialist,  at 
(202)  942-0584.  or  H.R.  Hallock,  Jr.. 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  simunary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  closed-end 
diversified  management  investment 
company  organized  as  a  Massachusetts 
business  trust.  On  February  11, 1993, 
applicant  registered  under  the  Act  and 
filed  a  registration  statement  on  Form 
N-2  piusuant  to  section  8(b)  of  the  Act 
and  imder  the  Securities  Act  of  1933  to 
register  shares  of  its  common  stock.  The 
registration  statement  was  declared 
effective  on  March  18. 1993  and  the 
initial  public  offering  of  applicant's 
common  shares  conunenced  shortly 
thereafter. 

2.  On  Jime  9, 1993,  applicant  filed  a 
registration  statement  on  Form  N-2 
under  the  Securities  Act  of  1933 
whereby  it  registered  shares  of  preferred 

*  stock  ("MuniPreferred"),  Series  M.  The 
registration  statement  was  declared 
effective  on  July  12. 1993,  and  the  initial 
public  offering  of  its  preferred  shares 
commenced  shortly  thereafter. 

3.  On  June  29, 1994,  applicant's  Board 
of  Trustees  approved  a  plan  of 
reorganization  whereby  Nuveen 
Michigan  Premiiun  Income  Municipal 
Fund,  Inc..  a  Miimesota  corporation 
registered  under  the  Act  as  a  closed-end 
management  investment  company  (the 
"Acquiring  Fund"),  would  acqxiire 
substantially  all  of  applicant's  assets 
and  assume  substantially  all  of 
applicant's  liabilities  in  exchange  for 
shares  of  the  Acquiring  Fund.  In 
accordance  with  rule  17a-8  imder  the 
Act.  the  Board  of  Trustees  of  the 
applicant  deteimined  that  the 
reorganization  was  in  the  best  interest  of 
the  applicant  and  that  the  interests  of 
the  existing  shareholders  of  the 
applicant  would  not  be  diluted  as  a 
result  of  the  reorganization.^ 


'  Applicant  and  the  Acquiring  Fund  may  be 
deemed  to  be  afHliated  persons  of  each  other  by 
reaaon  of  having  a  common  investment  adviser, 
common  directors,  and  common  officers.  Although 
purchases  and  sales  between  affiliated  persons 
generally  are  prohibited  by  section  17(a]  of  the  Act, 
rule  17B-8  provides  an  exemption  for  certain 
purchases  and  sales  among  investment  companies 
that  are  affiliated  persons  of  one  another  solely  by 
reason  of  having  a  common  investment  adviser, 
common  directors,  and/or  common  officers. 


4.  On  July  15. 1994,  the  Acquiring 
Fund  filed  a  registration  statement  on 
Form  N-14.  which  contained  proxy 
materials  soliciting  the  approval  of  the 
reorganization  by  applicant's 
shareholders.  The  registration  statement 
was  declared  effective  on  August  19. 
1994.  The  reorganization  was  approved 
by  the  applicant's  shareholders  at  the 
annual  shareholders'  meeting lield  on 
October  6. 1994, 

5.  As  of  November  8, 1994.  the 
effective  date  of  the  reorganization, 
appUcant  had  outstanding  2,871,673 
shares  of  common  stock  and  840  shares 
of  MuniPreferred.  Series  M.  As  of  that 
date,  applicant's  aggregate  net  assets 
were  $52,646,602.98,  and  the 
liquidation  value  of  its  MuniPreferred, 
Series  M.  was  $21,000,000,  and  the  net 
asset  value  per  common  share  of  the 
applicant  was  $11.02.  Substantially  all 
of  applicant's  assets  were  transferred  to 
the  Acquiring  Fund  in  exchange  for  (a) 
the  assiunption  of  substantially  all  of 
the  applicant's  liabiUties.  (b)  the 
number  of  Acquiring  Fund  common 
shares  having  an  aggregate  net  asset 
value  equal  to  the  value  of  the 
applicant's  net  assets  (calculated  net  of 
the  liquidation  preference  of  appUcant's 
MuniPreferred.  Series  M),  and  (c)  840 
shares  of  the  Acquiring  Fund's 
MuniPreferred.  Series  M. 

6.  The  apphcant  was  subsequently 
liquidated  and  distributed  (a)  pro  rata  to 
its  common  shareholders  the  Acquiring 
Fund  common  shares  (or  cash  in  lieu  of 
fractional  shares)  received  by  the 
apphcant  pursxiant  to  reorganization  in 
exchange  for  the  common  shares  of  the 
applicant  held  by  its  common 
shareholders  and  (b)  to  its  preferred 
shareholders  one  share  of  die  Acquiring 
Fimd  MuniPreferred,  Series  M,  in 
exchange  for  each  share  of  the 
applicant's  Mimil*referred,  Series  M, 
held  by  its  preferred  shareholders. 
Previously,  on  October  28, 1994,  the 
applicant  had  declared  a  dividend  of  all 
investment  company  taxable  income  in 
the  amount  of  $258,163.40  (as  of  the 
close  of  business  on  November  8, 1994) 
payable  to  common  shareholders  of 
record  as  of  November  8. 1994.  On 
November  7, 1994  a  dividend  of  all 
accumulated  but  unpaid  dividends  of 
shares  of  MtmiPreferred,  Series  M  of  the 
appUcant  through  and  including 
November  8, 1994  was  declared,  to  be 
paid  no  later  than  November  15, 1994, 
in  the  amount  of  $1,941.60. 

7.  Apphcant  and  the  Acquiring  Fimd 
inciured  expenses  of  $207,366  in 
connection  with  the  reorganization. 
These  expenses  were  borne  by  the 
foregoing  entities  based  on  their 
respective  asset  size,  with  applicant 
paying  a  total  of  $86,442.  and  the 


Acquiring  Fund  paying  a  total  of 
$120,924. 

8.  As  of  May  31, 1995,  appUcant  had 
Uabilitles  accrued  in  connection  with 
the  reorganization  for  which  it  has 
retained  cash  in  the  amoimt  of 
$50,178.31.  Otherwise,  AppUcant  has 
no  debts  or  other  UabiUties  other  than 
those  that  will  be  paid  by  the  Acquiring 
Fimd.  As  of  the  date  of  the  fiUng  of  the 
appUcation,  appUcant  had  no 
securityholders. 

9.  AppUcant  has  not,  within  the  last 
18  months,  transferred  any  of  its  assets 
to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are.  seciuityholders  of 
the  appUcant.  AppUcant  is  not  a  party 
to  any  Utigation  or  administrative 
proceeding.  AppUcant  is  not  now 
engaged,  and  does  not  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 

10.  AppUcant  intends  to  file  for 
termination  with  the  Commonwealth  of 
Massachusetts  as  soon  as  practicable 
after  the  granting  of  the  order  requested 
by  the  appUcation. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFaiiand, 
Deputy  Secretary. 
[FR  Doc.  95-18652  Filed  7-2»-95;  8:45  ami 
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Nuveen  New  Jersey  Quality  Income 
Municipal  Fund,  Inc.;  Notice  of 
Application 

July  21,  1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  AppUcation  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT  :  Nuveen  New  Jersey  QuaUty 
Income  Municipal  Fimd,  Inc. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  AppUcant 
requests  an  order  declaring  it  has  ceased 
to  be  an  investment  company. 
FILING  DATE:  The  appUcation  was  filed 
on  June  23, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  appUcation  wiU  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personaUy  or  by 


mail.  Hearing  requests  should  be 
received  by  tiie  SEC  by  5:30  p.m.  on 
August  15, 1995,  and  should  be 
accompanied  by  proof  of  service  on  the 
appUcant,  in  the  form  of  an  affidavit  or 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W..  Washington.  D.C.  20549. 
AppUcant.  333  West  Wacker  Drive, 
Chicago,  Illinois  60606. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  ParalegaLSpeciaUst,  at 
(202)  942-0584,  or  H.R.lIalIock.  Jr., 
Special  Counsel,  at  (20^  942-0564 
(Division  of  Investmem  Management, 
Office  of  Investment  Gpmpany 
Regulation). 

SUPPLEMENTARY  MFORMi(nON:  The 
following  is  a  summary  olUhe 
application.  The  complete  aopUcation 
may  be  obtained  for  a  fee  from^the  SEC's 
Public  Reference  Branch. 

AppUcant's  Representations 

1.  AppUcant  is  a  closed-end 
diversified  management  investment 
company  organized  as  a  Minnesota 
corporation.  On  August  13, 1991, 
applicant  registered  under  the  Act  and 
filed  a  registration  statement  on  Form 
N-2  pursuant  to  section  8(b)  of  the  Act 
and  imder  the  Securities  Act  of  1993  to 
register  shares  of  its  common  stock.  The 
registration  statement  was  declared 
effective  on  October  17, 1991  and  the 
initial  public  offering  of  appUcant's 
common  shares  commenced  shortly 
thereafter. 

2.  On  January  10, 1992,  appUcant 
filed  a  registration  statement  on  Form 
N-2  under  the  Securities  Act  of  1933 
whereby  it  registered  shares  of  preferred 
stock  ("MuniPreferred").  Series  TH.  The 
registration  statement  was  declared 
effective  on  February  13, 1992,  and  the 
initial  public  offering  of  its  preferred 
shares  commenced  shortly  thereafter. 

3.  On  August  30, 1994,  appUcant's 
Board  of  Trustees  approved  a  plan  of 
reorganization  whereby  Nuveen  New 
Jersey  Investment  Quality  Municipal 
Fund,  Inc.,  a  Minnesota  corporation 
registered  under  the  Act  as  a  closed-end 
management  investment  company  (the 
"Acquiring  Fund"),  would  acquire 
substantially  all  of  appUcant's  assets 
and  assume  substantially  all  of 
appUcant's  assets  and  assume 
substantially  all  of  applicant's  liabilities 
in  exchange  for  shares  of  the  Acquiring 
Fund.  In  accordance  with  rule  17a-6 
under  the  Act,  the  Board  of  Trustees  of 


the  appUcant  determined  that  the 
reorganization  was  in  the  best  interest  of 
the  appUcant  and  that  the  interests  of 
the  existing  shareholders  of  the 
appUcant  would  not  be  diluted  as  a 
result  of  the  reorganization.* 

4.  On  October  7, 1994,  the  Acquiring 
Fund  filed  a  registration  statement  on 
Form  N-14,  which  contained  proxy 
materials  soliciting  the  approval  of  the 
reorganization  by  appUcant's 
shareholders.  The  registration  statement 
was  declared  effective  on  October  31, 
1994.  The  reorganization  was  approved 
by  the  appUcant's  shareholders  at  the 
annual  shareholders'  meeting  held  on 
December  22, 1994. 

5.  As  of  January  10, 1995,  the  effective 
date  of  the  reorganization,  applicant  had 
outstanding  7,251,162  shares  of 
common  stock  and  2.000  shares  of 
MuniPreferred,  Series  TH.  As  of  that 
date,  appUcant's  aggregate  net  assets 
were  $150,384,882.50,  the  Uquidation 
value  of  its  MuniPreferred,  Series  TH, 
was  $50,000,000.  and  the  net  asset  value 
per  common  share  of  the  applicant  was 
$13.84.  Substantially  all  of  apphcants 
assets  were  transferred  to  the  Acquiring 
Fund  in  exchange  for  (1)  the  assumption 
of  substantially  all  of  the  appUcant's 
UabiUties,  (2)  die  number  of  Acquiring 
Fund  common  shares  having  an 
aggregate  net  asset  value  equal  to  the 
value  of  the  appUcant's  net  assets 
(calculated  net  of  the  Uquidation 
preference  of  applicant's  MuniPreferred, 
Series  TH),  and  2,000  shares  of  the 
Acquiring  Fund's  MuniPreferred,  Series 
TH. 

6.  AppUcant  was  subsequenUy 
liquidated  and  distributed  (a)  pro  rata  to 
its  common  shareholders  the  Acquiring 
Fund  common  shares  (or  cash  in  lieu  of 
fractional  shares)  received  by  the 
applicant  pursuant  to  the  reorganization 
in  exchange  for  the  common  shares  of 
the  appUcant  held  by  its  common 
shareholders  and  (b)  to  its  preferred 
shareholders  one  share  of  Acquiring 
Fund  MuniPreferred,  Series  "TH,  in 
exchange  for  each  share  of  the 
applicant's  MuniPreferred,  Series  TH, 
held  by  its  preferred  shareholders. 
Previously,  on  December  30, 1994,  the 
applicant  declared  a  dividend  of  all 
investment  company  taxable  income  in 
the  amount  of  $757,021.31  (as  of  the 
close  of  business  on  January  10, 1995) 


■  Applicant  and  the  Acquiring  Fund  may  be 
deemed  to  be  affiliated  persons  of  each  other  by 
reason  of  having  a  common  investment  adviser, 
common  directors,  and  common  officers.  Although 
purchases  and  sales  t]etween  affiliated  persons 
generally  are  prohibited  by  section  17(a)  of  the  Act, 
rule  17a-6  provides  an  exemption  for  certain 
purchases  and  sales  among  investment  companies 
that  are  afTiliated  persons  of  one  another  solely  by 
reason  of  having  a  common  investment  adviser, 
common  directors,  and/or  common  officers. 


payable  to  common  shareholders  of 
record  as  of  January  10, 1995.  On 
January  5, 1995  a  dividend  of  all 
accumulated  but  unpaid  dividends  on 
shares  of  MuniPreferred,  Series  TH  of 
the  appUcant  through  and  including 
January  10, 1995  was  declared,  payable 
on  January  13, 1995,  in  the  amount  of 
$27,742.85. 

7.  AppUcant  and  the  Acquiring  Fund 
together  incurred  expenses  of  $225,078 
in  connection  with  the  reorganization. 
Applicant  and  the  Acquiring  Fund  bore 
$87,589  and  $137,489,  respectively,  of 
such  expenses,  based  on  their  respective 
asset  size. 

8.  As  of  May  31, 1995,  applicant  had 
UabiUties  accrued  in  connection  with 
the  reorganization  for  which  it  has 
retained  cash  in  the  amount  of 
$1,845.28.  Otherwise,  AppUcant  has  no 
debts  or  other  UabiUties  other  than  those 
that  will  be  paid  by  the  Acquiring  Fund. 
As  of  the  dare  of  the  filing  of  the 
application,  applicant  had  no 
securityholders. 

9.  Applicant  has  not,  within  the  last 
18  months,  transferred  any  of  its  assets 
to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are,  securityholders  of 
applicant.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  not  now 
engaged,  and  does  not  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 

10.  Applicant  intends  to  file  a 
certificate  of  dissolution  with  the 
Secretary  of  State  of  Minnesota  as  soon 
as  practicable  after  the  granting  of  the 
order  requested  by  the  appUcation. 

For  the  SEChy  the  Division  of  Investment 
Management,  under  delegated  au^ority. 
Margaret  H,  McFarland, 
Deputy  Secretary. 

[FR  Doc.  95-18662  Filed  7-28-95;  8:45  am] 
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RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  Of  APPUCATION:  Applicant 
requests  an  order  declaring  it  has  ceased 
to  be  an  investment  company. 
FIUNQ  DATE:  The  application  was  filed 
on  June  23.  1995. 

HEARINQ  OR  NOTIFICATION  OF  HEARINQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  die  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  15, 1995,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  333  West  Wacker  Drive, 
Chicago,  Illinois  60606. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  H.R.  Hallock,  Jr., 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
appUcation.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  closed -end 
diversified  management  investment 
company  organized  as  a  Massachusetts 
business  trust.  On  February  11, 1993, 
applicant  registered  imder  the  Act  and 
filed  a  registration  statement  on  Form 
N-2  pursuant  to  section  8(b)  of  the  Act 
and  xmder  the  Securities  Act  of  1933  to 
registered  shares  of  its  common  stock. 
The  registration  statement  was  declared 
efiiective  on  March  18, 1993,  and  the 
initial  public  offering  of  its  common 
shares  conunenced  shortly  thereafter. 

2.  On  June  9, 1993,  applicant  filed  a 
registration  statement  on  Form  N-2 
under  the  Securities  Act  of  1933 
whereby  it  registered  shares  of  preferred 
stock  ("MuniPrefened"),  Series  W.  The 
registration  statement  was  declared 
effective  on  July  12, 1993,  and  the  initial 
public  offering  of  its  preferred  shares 
commenced  shortly  thereafter. 

3.  On  Aug\ist  30. 1994,  applicant's 
Botird  of  Trustees  approved  a  plan  of 
reorganization  whereby  Nuveen  New 


Jersey  Premium  Income  Municipal 
Fimd,  Inc.,  a  Minnesota  corporation 
registered  under  the  Act  as  a  closed-end 
management  investment  company  (the 
"Acquiring  Fund"),  would  acquire 
substantially  all  of  applicant's  assets 
and  assimie  substantially  all  of  the 
applicant's  Uabilities  in  exchange  for 
shares  of  the  Acquiring  Fund's  common 
stock.  In  accordance  with  rule  17a-8 
under  the  Act,  the  Board  of  Trustees  of 
the  applicant  determined  that  the 
reorganization  was  in  the  best  interest  of 
the  applicant  and  that  the  interests  of 
the  existing  shareholders  of  the 
applicant  would  not  be  diluted  as  a 
result  of  the  reorganization.' 

4.  On  October  7, 1994,  the  Acquiring 
Fimd  filed  a  registration  statement  on 
Form  N-14,  which  contained  proxy 
materials  sobciting  the  approval  of  the 
reorganization  by  applicant's 
shareholders.  The  registration  statement 
was  declared  effective  on  October  28; 
1994.  The  reorganization  was  approved 
by  the  applicant's  shareholders  at  the 
annual  shareholder's  meeting  held  on 
January  13,  1995. 

5.  As  of  February  6, 1995,  the  effective 
date  of  the  reorganization,  applicant  had 
outstanding  4,857,358  shares  of 
common  stock  and  1,400  shares  of 
MuniPreferred,  Series  W.  As  of  that 
date,  applicant's  aggregate  net  assets 
were  $96,377,670.41,  and  the 
liquidation  value  of  its  MuniF*referred, 
Series  W,  was  $36,000,000,  and  the  net 
asset  value  per  common  share  of  the 
applicant  was  $12.43.  Substantially  all 
of  applicants  assets  were  transferred  to 
the  Acquiring  Fund  in  exchange  for  (a) 
the  assumption  of  substantially  all  of 
the  applicant's  liabilities,  (b)  the 
number  of  Acquiring  Fund  common 
shares  having  an  aggregate  net  asset 
value  equal  to  the  value  of  the 
applicant's  net  assets  (calculated  net  of 
the  liquidation  preference  of  applicant's 
MuniPreferred,  Series  W),  and  (c)  1,440 
shares  of  Acquiring  Fund 
MimiPreferred,  Series  W. 

6.  Applicant  was  subsequently 
liquidated  and  distributed  (a)  pro  rata  to 
its  common  shareholders  the  Acquiring 
Fund  common  shares  (or  cash  in  lieu  of 
fractional  shares)  received  by  the 
applicant  pursuant  to  the  reorganization 
in  exchange  for  the  common  shares  of 
the  applicant  held  by  its  common 


>  Applicant  and  the  Acquiring  Fund  may  be 
deemed  to  be  affiliated  persons  of  each  other  by 
reason  of  having  a  common  investment  adviser, 
common  directors,  and  common  officers.  Although 
purchases  and  sales  between  afRliated  persoiu 
generally  are  prohibited  by  section  17(a)  of  the  Act, 
rule  17a-8  provides  an  exemption  for  certain 
purchases  and  sales  among  investment  companies 
that  are  affiliated  persons  of  one  another  solely  by 
reason  of  having  a  common  investment  adviser, 
common  directors,  and/or  common  officers. 


shareholders  and  (b)  to  its  preferred 
shareholders  one  share  of  Acquiring 
Fund  MuniPreferred  Series  W,  in 
exchange  for  each  share  of  the 
applicant's  MuniPreferred,  Series  W, 
held  by  its  preferred  shareholders. 
Previously,  on  January  26, 1995,  the 
Applicant  had  declared  a  dividend  of  all 
investment  company  taxable  income  in 
the  amoimt  of  $384,21 7.02  (as  of  the 
close  of  business  on  February  6, 1995) 
payable  to  common  shareholders  of 
record  as  of  February  6, 1995.  On 
February  1. 1985,  a  dividend  of  all 
accumulated  but  unpaid  dividends  on 
shares  of  MuniPreferred,  Series  W  of  the 
applicant  through  and  including 
February  6, 1995.  was  declared,  payable 
on  February  9, 1995,  in  the  amount  of 
$16,025.15. 

7.  Total  expenses  incurred  by.  the 
Applicant,  New  Jersey  Premium  Income 
Municipal  Fund  3  and  the  Acquiring 
Fund  in  the  reorganization  were 
$209,175.  Based  on  their  respective 
asset  sizes,  Applicant,  Nuveen  New 
Jersey  Premium  Income  Mimicipal  Fund 
3,  and  the  Acquiring  Fund  bore  $78,967, 
$42,371  and  $87,837,  respectively,  of 
such  expenses. 

8.  As  of  the  date  of  the  application, 
applicant  had  no  remaining  assets,  no 
debts  or  other  liabilities  other  than  those 
to  be  paid  by  the  Acquiring  Fund,  and 
no  securityholders. 

9.  AppUcant  has  not,  within  the  last 
18  months,  transferred  any  of  its  assets 
to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are,  securityholders  of 
the  applicant.  Applicant  is  not  a  party 
to  any  litigation  or  administrative 
proceeding.  Applicant  is  not  now 
engaged,  and  does  not  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 

10.  Applicant  intends  to  file  for 
termination  with  the  Commonwealth  of 
Massachusetts  as  soon  as  practicable 
after  the  granting  of  the  order  requested 
by  the  application. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFu-land, 
Depu  ty  Secretary. 

(PR  Doc.  95-18654  Filed  7-28-95;  8:45  am] 
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pnvMtment  Company  Act  Rotoase  No. 
21235;  81 1-77iq 

Nuveen  New  Jersey  Premium  Income 
Municipal  Fund  3;  Notice  of 
Application 

July  21, 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC  "). 


ACTION:  Notice  of  Application  for 
Reregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Nuveen  New  Jersey  Premium 
Income  Municipal  Fund  3. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
requests  an  order  declaring  it  has  ceased 
to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  June  23. 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  Uie  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  15, 1995,  and  should  be 
accompanied  by  proof  of  service  on  the 
appUcant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  wrriting  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  DC  20549. 
Applicant,  333  West  Wacker  Drive, 
Chicago,  Illinois  60606. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  H.R.  Hallock,  Jr., 
Special  Coimsel,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  closed-end 
diversified  management  investment 
company  organized  as  a  Massachusetts 
business  trust.  On  May  13, 1993, 
applicant  registered  under  the  Act  and 
filed  a  registration  statement  on  Form 
N-2  pursuant  to  section  8(b)  of  the  Act 
and  under  the  Securities  Act  of  1933  to 
register  shares  of  its  common  stock.  The 
registration  statement  was  declared 
effective  on  Jime  18, 1993  and  the  initial 
public  offering  of  applicant's  common 
shares  commenced  shortly  thereafter. 

2.  On  August  17,  1993,  applicant  filed 
a  registration  statement  on  Form  N-2 
imder  the  Securities  Act  of  1933 
whereby  it  registered  shares  of  preferred 
stock  ("MuniPreferred"),  Series  T,  The 
registration  statement  was  declared 


effective  on  September  20, 1993,  and  the 
initial  public  offering  of  its  preferred 
shares  commenced  shortly  thereafter. 

3.  On  August  30, 1994,  applicant's 
Board  of  Trustees  approved  a  plan  of 
reorganization  whereby  Nuveen  New 
Jersey  Premium  Income  Municipal 
Fund,  Inc..  a  Minnesota  corporation 
registered  under  the  Act  as  a  closed-end 
management  investment  company  (the 
"Acquiring  Fimd"),  would  acquire 
substantially  all  of  applicant's  assets 
and  assume  substantially  all  of 
applicant's  liabilities  in  exchange  for 
shares  of  the  Acquiring  Fimd.  In 
accordance  with  rule  17a-8  under  the 
Act.  the  Board  of  Trustees  of  the 
applicant  determined  that  the 
reorganization  was  in  the  best  interest  of 
the  applicant  and  that  the  interests  of 
the  existing  shareholders  of  the 
applicant  would  not  be  diluted  as  a 
result  of  the  reorganization.^ 

4.  On  October  7, 1994,  the  Acquiring 
Fund  filed  a  registration  statement  on 
Form  N-14,  whicii  contained  proxy 
materials  soliciting  the  approval  of  the 
reorganization  by  apphcant's 
shareholders.  The  registration  statement 
was  declared  effective  on  October  28, 
1994.  The  reorganization  was  approved 
by  the  applicant's  shareholders  at  the 
annual  shareholders'  meeting  held  on 
January  13,  1995. 

5.  As  of  February  6, 1995,  the  effective 
date  of  the  reorganization,  applicant  had 
outstanding  2,084,643  shares  of 
common  stock  and  624  shares  of 
MuniPreferred,  Series  T.  As  of  that  date, 
applicant's  aggregate  net  assets  were 
$40,792,573.56,  and  the  liquidation 
value  of  its  MuniPreferred,  series  T,  was 
$15,600,000,  and  the  net  asset  value  per 
common  share  of  the  applicant  was 
$12.08.  Substantially  all  of  applicant's 
assets  were  transferred  to  the  Acquiring 
Fund  in  exchange  for  (a)  the  assumption 
of  substantially  all  of  the  applicant's 
liabilities,  (b)  the  number  of  Acquiring 
Fund  common  shares  having  an 
aggregate  net  asset  value  equal  to  the 
value  of  the  applicant's  net  assets 
(calculated  net  of  the  liquidation 
preference  of  applicant's  MimiPreferred, 
Series  T),  and  (c)  624  shares  of  the 
Acquiring  Fund's  MuniPreferred,  Series 
T. 

6.  Applicant  was  subsequently 
liquidated  and  distributed  (a)  pro  rata  to 
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>  Applicant  and  the  Acquiring  Fund  may  be 
deemed  to  be  affiliated  persons  of  each  other  by 
reason  of  having  a  common  investment  adviser, 
common  directors,  and  common  officers.  Although 
purchases  and  sales  between  affiliated  persons 
generally  are  prohibited  by  section  17(a)  of  the  Act, 
rule  178-8  provides  an  exemption  for  certain 
purchases  and  sales  among  investment  companies 
that  are  affiliated  persons  of  one  another  solely  by 
reason  of  having  a  common  investment  adviser, 
common  directors,  and/or  common  officers. 


its  common  shareholder  the  Acquiring 
Fund  common  shares  (or  cash  in  lieu  of 
fractional  shares)  received  by  the 
applicant  pursuant  to  the  reorganization 
in  exchange  for  the  common  shares  of 
the  applicant  held  by  its  common 
shareholders  and  (b)  to  its  preferred 
shareholders  one  share  of  Acquiring 
Fund  MuniPreferred,  Series  T,  in 
exchange  for  each  share  of  the 
applicant's  MuniPreferred,  Series  T, 
held  by  its  preferred  shareholders. 
Previously,  on  January  26, 1995,  the 
applicant  had  declared  a  dividend  of  all 
investment  company  taxable  income  in 
the  amount  of  $79,007.97  (as  of  the 
close  of  business  on  February  6, 1995) 
payable  to  common  shareholders  of 
record  as  of  February  6, 1995.  On 
January  31,  1995  a  dividend  of  all 
accumulated  but  unpaid  dividends  on 
shares  of  MuniPreferred,  Series  T  of  the 
applicant  through  and  including 
February  6, 1995  was  declared,  payable 
on  February  8, 1995,  in  the  amount  of 
$7,691.22. 

7.  Applicant,  Nuveen  New  Jersey 
Premium  Income  Municipal  Fund  2, 
and  the  Acquiring  Fund  incurred 
expenses  of  $209,175  in  coimection 
with  the  reorganization.  These  expenses 
were  borne  by  the  foregoing  entities 
based  on  their  respective  asset  size,  with 
applicant  paying  a  total  of  $42,371, 
Nuveen  New  Jersey  Premium  Income 
Municipal  Fund  2  paying  a  total  of 
$78,967,  and  the  Acquiring  Fund  paying 
a  total  of  $87,837. 

8.  As  of  the  date  of  the  filing  of  the 
application,  applicant  had  no  remaining 
assets,  no  debts  or  other  liabilities  other 
than  those  that  will  be  paid  by  the 
Acquiring  Fund,  and  no 
securityholders. 

9.  Applicant  has  not,  within  the  last 
18  months,  transferred  any  of  its  assets 
to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are,  securityholders  of 
the  applicant.  Applicant  is  not  a  party 
to  any  litigation  or  administrative 
proceeding.  Applicant  is  not  now 
engaged,  and  does  not  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
its  affairs. 

10.  Applicant  intends  to  file  for 
termination  with  the  Commonwealth  of 
Massachusetts  as  soon  as  practicable 
after  the  granting  of  the  order  requested 
by  the  application. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

|FR  Doc.  95-18666  Filed  7-28-95;  8:45  am) 
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pnvMbnant  Company  Act 
21240:811-6080] 


No. 


Nuveen  New  York  Municipal  Market 
Opportunity  Fund,  inc.;  Notice  of 
Application 

)uly  21, 1995. 

AGENCY:  Seciuities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Nuveen  New  Yoric  Municipal 
Maricet  Opportunity  Fund,  Inc. 
RELEVANT  ACT  SECTION:  Section  8(f). 
MMMARY  OF  APPLICATION:  Applicant 
reauests  an  order  declaring  it  has  ceased 
to  be  an  investment  company. 

FIJNQ  DATE:  The  application  was  filed 
on  June  23, 1995. 

HEAMNQ  ON  NOTIFICATION  OF  HBAMNO:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail  Hearing  requests  should  be 
received  by  me  ^BC  by  5:30  p.m.  on 
August  15, 1995,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawfyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reas<m  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SECs 
Secretary. 

AOOmmu:  Secretary,  SEC.  450  Fifth 
Street.  N.W.,  Washington,  D.C  20549. 
Applicant.  333  West  Wacker  Drive, 
Chicago.  Illinois  60606. 
FOR  FWmCII  MFOMIATWN  CONTACT: 
Diane  L  Titus.  Paralegal  Specialist,  at 
(202)  942-0584.  or  H.R.  Hallock.  Jr.. 
^ledal  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Raguiatioo). 

tUPPin—TAWY  MFOraUTION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  fixHn  he  SEC's 
Public  Reference  Branch. 

AppUcaitt's  lepresentattoBS 

1.  Applicant  is  a  closed-end 
diversified  management  investment 
company  organized  as  a  Minnesota 
corporation.  On  April  6. 1900,  applicant 
registered  under  the  At  and  filed  a 
registration  statement  on  Form  N-2 
pursuant  to  section  8(b)  of  the  Act  and 
under  the  Securities  Act  of  1933  to 
register  shares  of  it  common  stock.  The 


registration  statement  was  declared 
effective  on  May  18, 1990,  and  the 
initial  public  offering  of  applicant's 
common  shares  commenced  shortly 
thereafter. 

2.  On  June  18, 1990,  applicant  filed  a 
registration  statement  on  Form  N-2 
imder  the  Securities  Act  of  1933 
whereby  it  registered  shares  of  prefierred 
stock  ("MuniPreferred"),  Series  M.  The 
registration  statement  was  declared 
effective  on  July  23, 1990.  and  the  initial 
pubic  offering  of  its  preferred  shares 
commenced  shortly  thereafter. 

3.  On  July  27, 1994,  applicant's  Board 
of  Directors  approved  a  plan  of 
reorganization  whereby  Nuveen  New 
York  Performance  Plus  Municipal  Fund, 
Inc,  a  Minnesota  corporation  registered 
imder  the  Act  as  a  closed-end 
management  investment  company  (the 
"Acquiring  Fund"),  would  acquire 
substantially  all  of  applicant's  assets 
and  assume  substantially  all  of 
applicant's  liabilities  in  exchange  for 
shares  of  the  Acquiring  Fund.  In 
accordance  with  rule  17a-8  under  the 
Act.  the  Board  of  Directors  of  the 
applicant  determined  that  the 
reorganization  was  in  the  best  interest  of 
the  applicant  and  that  the  interests^of 
the  existing  shareholders  of  the 
applicant  would  not  be  diluted  as  a 
result  of  the  reoiganization.* 

4.  On  September  8. 1994.  the 
Acquiring  Fund  filed  a  registration 
statement  on  Form  N-14.  which 
contained  proxy  materials  soliciting  the 
approval  of  the  reorganization  by 
applicant's  shareholders.  The 
rMistration  statement  was  declared 
effective  on  September  30. 1994.  The 
reorganization  was  approved  by  the 
applicant's  shareholaers  at  the  annual 
shareholders'  meeting  held  on 
December  8. 1994. 

5.  As  of  January  10. 1995,  the  effective 
date  of  the  reorganization,  applicant  had 
outstanding  5380.403  shares  of 
common  stock  and  1.600  shares  of 
MuniPreferred,  Series  M.  As  of  that 
date,  applicant's  aggregate  net  assets 
were  $130,279,930.69,  and  the 
liquidation  value  of  its  MuniPreferred, 
Series  M,  was  $40,000,000,  and  the  net 
asset  value  per  common  share  of  the 
applicant  was  $15.35.  Substantially  all 
of  applicants  assets  were  transferred  to 
the  Acquiring  Fund  in  exchange  tot  (a) 


*  AppUcutt  and  the  Acquiring  Fund  may  tw 
rfaMwrl  to  b*  affllialed  p«noiu  of  Mch  other  by 
rMMM  of  having  a  coounon  inveatment  advlMr. 
rommon  diracton.  and  common  ofilcan.  Although 
purchaaaa  and  aalaa  between  affiliated  penont 
ganarally  are  prohibited  by  Mction  17(a)  of  the  Act. 
rule  17a-S  ptovidea  an  exemption  for  certain 
purchaaaa  and  aalea  among  investment  companiaa 
that  are  affiliated  peraona  of  one  another  solely  by 
reaaon  of  having  a  common  investment  adviser. 
comnon  diractora.  and/or  common  officers. 


the  assumption  of  substantially  all  of 
the  Applicant's  liabilities,  (b)  the 
number  of  Acquiring  Fimd  common 
shares  having  an  aggregate  net  asset 
value  equal  to  the  value  of  the 
applicant's  net  assets  (calculated  net  of 
the  liquidation  preference  of  applicant's 
MuniPreferred,  Series  M),  and  (c)  1,60Q 
shares  of  the  Acquiring  Fund's 
MuniPreferred,  Series  M. 

6.  Applicant  was  subsequently 
liquidated  and  distributed  (a)  pro  rata  to 
its  common  shareholders  the  Acquiring 
Fund  common  shares  (or  cash  in  lieu  of 
fiactional  shares)  received  by  the 
applicant  pursuant  to  the  reorganization 
in  exchange  for  the  common  shares  of 
the  applicant  held  by  its  common 
shareholders  and  (b)  to  its  preferred 
shareholders  one  share  of  Acquiring 
Fund  MuniPreferred,  Series  M,  in 
exchange  for  each  share  of  the 
applicant's  MuniPreferred,  Series  M, 
held  by  its  preferred  shareholders. 
Previously,  on  December  30, 1994,  the 
applicant  declared  a  dividend  of  all 
investment  company  taxable  income  in 
the  amount  of  $725,678.75  (as  of  the 
close  of  business  on  January  10, 1995) 
payable  to  common  shareholders  of 
record  on  January  10, 1995.  On  January 
9, 1995  a  dividend  of  all  accumulated 
but  unpaid  dividends  on  shares  of 
MuniPreferred.  Series  M  of  the 
applicant  through  and  including 
January  10. 1995  was  declared,  payabfe 
on  January  17. 1995.  in  the  amount  of 
$3,835.78. 

7.  Applicant  and  the  Acqmring  Fund, 
and  Nuveen  New  York  Premium  Income 
Municipal  Fund  together  incurred 
expenses  of  $312,799  in  connection 
with  the  reorganization.  These  expenses 
were  home  by  the  foregoing  entities 
based  on  their  respective  asset  size,  with 
applicant  paying  a  total  of  $118,312. 
Aoquiring  Fund  paying  a  total  of 
$141,236.  and  Nuveen  New  York 
Premium  Income  Mimicipal  Fund 
paying  a  total  of  $53,251. 

8.  As  of  May  31. 1995,  applicant  had 
liabilities  accrued  in  omnection  with 
the  reorganization  for  which  it  has 
retained  cash  in  the  amount  of 
$23,229.91.  Otherwise.  Applicant  has 
no  debts  or  other  liabilities  other  than 
those  that  will  be  paid  by  the  Acquiring 
Fund.  As  of  the  date  of  the  filing  of  the 
appUcation.  applicant  had  no 
securityholders. 

9.  Applicant  has  not.  within  the  last 
18  months,  transferred  any  of  its  assets 
to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are,  securityholders  of 
the  applicant.  Applicant  is  not  a  party 
to  any  litigation  or  administrative 
proceeding.  Applicant  is  not  now 
engaged,  and  does  not  propose  to 
engage,  in  any  business  activities  other 


than  those  necessary  for  the  winding-up 
of  its  affairs. 

10.  Applicant  intends  to  file  a 
certificate  of  dissolution  with  the 
Secretary  of  State  of  Minnesota  as  soon 
as  practicable  after  the  granting  of  the 
order  requested  by  the  application. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  95-18656  Filed  7-28-95;  8:45  am] 
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Nuveen  New  York  Premium  Income 
Municipal  Fund;  Notice  of  Application 

July  21, 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  imder  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Nuveen  New  York  Premium 
Income  Municipal  Fund. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
requests  an  order  declaring  it  has  ceased 
to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  June  23,  1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  die  SEC's 
Secretary  and  serving  appUcant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  15, 1995,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  that 
nature  of  the  writer's  interest,  the  reason 
for  the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  333  West  Wacker  Drive, 
Chicago,  Illinois  60606. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  H.R.  Hallock,  Jr., 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 


application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  closed-end 
diversified  management  investment 
company  organized  as  Massachusetts 
business  trust.  On  May  13, 1993, 
applicant  registered  imder  the  Act  and 
filed  a  registration  statement  on  Form 
N-2  pursuant  to  section  8(b)  of  the  Act 
and  under  the  Securities  Act  of  1993  to 
register  shares  of  its  common  stock.  The 
registration  statement  was  declared 
effective  on  June  18, 1993,  and  the 
initial  public  offering  of  appUcant's 
common  shares  commenced  shortly 
thereafter. 

2.  On  August  17, 1993,  applicant  filed 
a  registration  statement  on  Form  N-2 
under  the  Securities  Act  of  1993 
whereby  it  registered  shares  of  preferred 
stock  ("MunicPreferred"),  Series  F.  The 
registration  statement  was  declared 
effective  on  September  20, 1993,  and  the 
initial  public  offering  of  its  preferred 
shares  commenced  shortly  thereafter. 

3.  On  July  27,  1994,  applicant's  Board 
of  Trustee  approved  a  plan  of 
reorganization  whereby  Nuveen  New 
York  Performance  Plus  Mimicipal  Fund, 
Inc.,  a  Minnesota  corporation  registered 
under  the  Act  as  a  closed-end 
management  investment  company  (the 
"Acquiring  Fund"),  would  acquire 
substantially  all  of  applicant's  assets 
and  assume  substantially  all  of 
applicant's  liabilities  in  exchange  for 
shares  of  the  Acquiring  Fund.  In 
accordance  with  rule  17a-8  under  the 
Act,  the  Board  of  Trustees  of  the 
applicant  determined  that  the 
reorganization  was  in  the  best  interest  of 
the  applicant  and  that  the  interests  of 
the  existing  shareholders  of  the 
applicant  would  not  be  diluted  as  a 
result  of  the  reorganization.' 

4.  On  September  8, 1994,  the 
Acquiring  Fund  filed  a  registration 
statement  on  Form  N-14,  which 
contained  proxy  materials  soliciting  the 
approval  of  the  reorganization  by 
applicant's  shareholders.  The 
registration  statement  was  declared 
effective  on  September  30, 1994.  The 
reorganization  was  approved  by  the 
applicant's  shareholders  at  the  annual 


JMI 


>  Applicant  and  the  Acquiring  Fund  may  be 
deemed  to  be  affiliated  persons  of  each  other  by 
reason  of  having  a  common  investment  adviser, 
common  directors,  and  common  officers.  Although 
purchases  and  sales  between  affiliated  persons 
generally  are  prohibited  by  section  17(a)  of  the  Act, 
rule  17a-8  provides  an  exemption  for  certain 
purchases  and  sales  among  investment  companies 
that  are  affiliated  persons  of  one  another  solely  by 
reason  of  having  a  conmion  investment  adviser, 
common  directors,  and/or  common  officers. 


shareholders'  meeting  held  on 
December  8,  1994. 

5.  As  of  January  10, 1995,  the  effective 
date  of  the  reorganization,  applicant  had 
outstanding  1,909,411  shares  of 
common  stock  and  572  shares  of 
MuniPreferred,  Series  F.  As  of  that  date, 
applicant's  aggregate  net  assets  were 
$34,156,148.19,  and  the  liquidation 
value  of  its  MuniPreferred,  Series  F,  was 
$14,300,000,  and  the  net  asset  value  per 
common  share  of  the  applicant  was 
$10.40.  Substantially  all  of  apphcants 
assets  were  transferred  to  the  Acquiring 
Fund  in  exchange  for  (a)  the  assumption 
of  substantially  all  of  the  applicant's 
liabihties,  (b)  the  number  of  Acquiring 
Fund  common  shares  having  an 
aggregate  net  asset  value  equal  to  the 
value  of  the  applicant's  net  assets 
(calculated  net  of  the  liquidation 
preference  of  MuniP*referred,  Series  F), 
and  (c)  572  shares  of  the  Acquiring 
Fund's  MuniPreferred,  Series  F. 

6.  Applicant  was  subsequently 
liquidated  and  distributed  (a)  pro  rata  to 
its  common  shareholder  the  Acquiring 
Fund  common  shares  (or  cash  in  lieu  of 
fractional  shares)  received  by  the 
applicant  pursuant  to  the  reorganization 
in  exchange  for  the  common  shares  of 
the  applicant  held  by  its  common 
shareholders  and  (b)  to  its  preferred 
shareholder  one  share  of  the  Acquiring 
Fund's  MuniPreferred,  Series  F,  in 
exchange  for  each  share  of  the 
applicant's  MuniPreferred,  Series  F. 
held  by  its  preferred  shareholders. 
Previously,  on  December  30, 1994,  the 
applicant  had  declared  a  dividend  of  all 
investment  company  taxable  income  in 
the  amount  of  $180,630.28  (as  of  the 
close  of  business  on  January  10.  1995) 
payable  to  common  shareholders  of 
record  as  of  January  10. 1995.  On 
January  6, 1995  a  dividend  of  all 
accumulated  but  unpaid  dividends  on 
shares  of  MuniPreferred.  Series  F  of  the 
applicant  through  and  including 
January  10. 1995  was  declared,  payable 
on  January  17, 1995,  in  the  amount  of 
$2,702.65. 

7.  AppUcant,  Nuveen  New  York 
Municipal  Market  Opportunity  Fund, 
Inc.,  and  the  Acquiring  Fund  incurred 
expenses  of  $312,799  in  connection 
with  the  reorganization.  These  expenses 
were  borne  by  the  foregoing  entities 
based  on  their  respective  asset  size,  with 
applicant  paying  a  total  of  $53,251, 
Nuveen  New  York  Municipal  Market 
Opportunity  Fund,  Inc.  paying  a  total  of 
$118,312,  and  the  Acquiring  Fund 
paying  a  total  of  $141,236. 

8.  As  of  May  31,  1995,  applicant  has 
liabilities  accrued  in  connection  with 
the  reorganization  for  which  it  has 
retained  cash  in  the  amount  of 
$20,167.27.  Otherwise,  Applicant  has 
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no  debts  or  other  liabilities  other  than 
those  that  will  be  paid  by  the  Acquiring 
Fund.  As  of  the  date  of  the  filing  of  the 
application,  applicant  has  no  security 
holders. 

9.  Applicant  has  not,  within  the  last 
18  months,  transferred  any  of  its  assets 
to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are,  securityholders  of 
the  applicant.  Applicant  is  not  a  party 
to  any  litigation  or  administrative 
proceeding.  Applicant  is  not  now 
engaged,  and  does  not  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  v«rinding-up 
of  its  affairs. 

10.  AppUcant  intends  to  file  for 
termination  with  the  Commonwealth  of 
Massachusetts  as  soon  as  practicable 
after  the  granting  of  the  order  requested 
by  the  application. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  95-18649  Filed  7-28-95;  8:45  ami 
BHJJNQ  CODE  MIO-OI-M 

Hnvestment  Company  Act  Retoase  No. 
21227:811-7124] 

Nuvaen  Ohio  Premium  Income 
Municipal  Fund,  inc.;  Notice  of 
Application 

Iuly21.1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Nuveen  Ohio  Premium 
Income  Municipal  Fund,  Inc. 
RELa/ANT  ACT  SECTKDN:  SecUon  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  it  has  ceased 
to  be  an  investment  company. 

FIUNC  DATE:  The  application  was  filed 
on  June  23, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
August  15, 1995,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  laMryers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Penoas  may  request  notification  of  a 


hearing  by  waiting  to  the  SEC's 

Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 

Street.  N.W..  Washington.  D.C.  20549. 

Applicant,  333  West  Wacker  Drive, 

Chicago,  Illinois  60606. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  L.  Titus,  Paralegal  Specialist,  at 

(202)  942-0584,  or  H.R.  Hallock,  Jr., 

Special  Counsel,  at  (202)  942-0564 

(Division  of  Investment  Management. 

Office  of  Investment  Company 

Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
PubUc  Reference  Branch. 

Applicant's  Representations         "^ 

1.  Applicant  is  a  closed-end 
diversified  management  investment 
company  organized  as  a  Minnesota 
corporation.  On  August  21, 1992, 
applicant  registered  under  the  Act  and 
filed  a  registration  statement  on  Form 
N-2  pursuant  to  section  8(b)  of  the  Act 
and  under  the  Securities  Act  of  1933  to 
register  shares  of  its  conunon  stock.  The 
registration  statement  was  declared 
effective  on  December  17, 1992,  and  the 
initial  public  offering  of  appUcant's 
common  shares  commenced  shortly 
thereafter. 

2.  On  March  18, 1993,  applicant  filed 
a  registration  statement  on  Form  N-2 
under  the  Securities  Act  of  1933  ' 
whereby  it  registered  shares  of  preferred 
stock  ("MuniPreferred"),  Series  TH.  The 
registration  statement  was  declared 
effective  on  April  8, 1993,  and  the 
initial  public  .offering  of  its  preferred 
shares  commenced  shortly  thereafter. 

3.  On  June  29, 1994,  applicant's  Board 
of  Directors  approved  a  plan  of 
reorganization  whereby  Nuveen  Ohio 
QuaUty  Income  Municipal  Fund,  Inc.,  a 
Minnesota  corporation  registered  under 
the  Act  as  a  closed-end  management 
investment  company  (the  "Acquiring 
Fimd"),  would  require  substantially  all 
of  applicant's  assets  and  assume 
substantially  all  of  applicant's  liabiUties 
in  exchange  for  shares  of  the  Acquiring 
Fund.  In  accordance  with  rule  17a-8 
imder  the  Act,  the  Board  of  Directors  of 
the  applicant  determined  that  the 
reorganization  was  in  the  best  interest  of 
the  applicant  and  that  the  interests  of 
the  existing  shareholders  of  the 
applicant  woiUd  not  be  diluted  as  a 
result  of  the  reorganization.' 


■  Applicant  and  the  Aquiring  Fund  may  be 
deemed  to  be  affiliated  persons  of  each  other  by 
reason  of  having  a  common  investment  adviser, 
common  directors,  and  common  officers.  Although 
purx:haaes  and  sales  betMreen  affiliated  peraoru 
gamrally  are  prohibited  by  section  17(a)  of  tlie  Act. 


4.  On  August  9, 1994,  the  Acquiring 
Fimd  filed  a  registration  statement  on 
Form  N-14,  which  contained  proxy 
materials  soliciting  the  approval  of  the 
reorganization  by  applicant's 
shareholders.  The  registration  statement 
was  declared  effective  on  August  31, 
1994.  The  reorganization  was  approved 
by  the  applicant's  shareholders  at  the 
annual  shareholders'  meeting  held  on 
October  6, 1994. 

5.  As  of  November  8, 1994,  the 
effective  date  of  the  reorganization, 
applicant  had  outstanding  3,341,640 
shares  of  conmion  stock  and  1,000 
shares  of  MuniPreferred,  Series  TH.  As 
of  that  date,  applicant's  aggregate  net 
assets  were  $63,748,522.80,  the 
liquidation  value  of  its  MuniPrefen«d, 
Series  TH,  was  $25,000,000,  and  the  net 
asset  value  per  common  share  of  the 
applicant  was  $11.60.  Substantially  all 
of  applicant's  assets  were  transferred  to 
the  Acquiring  Fund  in  exchange  for  (a) 
the  assiunption  of  substantially  all  of 
the  applicant's  liabilities,  (b)  the 
number  of  Acquiring  Fund  common 
shares  having  an  aggregate  net  asset 
value  equal  to  the  value  of  the 
applicant's  net  assets  (calculated  net  of 
the  liquidation  preference  of  applicant's 
MuniPreferred,  Series  TH).  and  (c)  1,000 
shares  of  the  Acquiring  Fimd's 
MuniPreferred  Series  TH. 

6.  Applicant  was  subsequently 
liquidated  and  distributed  (a)  pro  rata  to 
its  common  shareholders  the  Acquiring 
Fimd  common  shares  (or  cash  in  lieu  of 
fractional  shares)  received  by  the 
applicant  pursuant  to  the  reorgemization 
in  exchange  for  the  common  shares  of 
the  appUcant  held  by  its  common 
shareholders  and  (b)  to  its  preferred 
shareholders  one  share  of  Acquiring 
Fimd  MuniPreferred,  Series  "TH,  in 
exchange  for  each  share  of  the 
applicant's  MuniPreferred,  Series  TH, 
held  by  its  preferred  shareholders. 
Previously,  on  October  28. 1994.  the 
applicant  had  declared  a  dividend  of  all 
investment  company  taxable  income  in 
the  amount  of  $324,473.24  (as  of  the 
close  of  business  on  November  8.  1994) 
payable  to  common  shareholders  of 
record  as  of  November  8, 1994.  On 
November  3. 1994  a  dividend  of  all 
accumulated  but  unpaid  dividends  on 
shares  of  MuniPreferred,  Series  TH  of 
the  applicant  through  and  including 
November  8. 1994  was  declared, 
payable  no  later  than  November  9, 1994, 
in  the  amount  of  $11,216.65. 

7.  Applicant,  Nuveen  Ohio  Premium 
Income  Municipal  Fund  2,  and  the 


rule  17a-a  provides  an  exemption  for  certain 
purchases  and  sales  among  investment  companies 
that  are  affiliated  persons  of  one  another  solely  by 
reason  of  having  a  common  investment  adviser, 
common  directors,  and/or  common  officers. 


JMI 


Acquiring  Fund  incurred  expenses  of 
$294,729  in  connection  with  the 
reorganization.  These  expenses  were 
borne  by  the  foregoing  entities  based  on 
their  respective  asset  size,  with 
applicant  paying  a  total  of  $93,676. 
Nuveen  Ohio  Premium  Income 
Municipal  Fund  2  paying  a  total  of 
$74,151,  and  the  Acquiring  Fund  paying 
a  total  of  $126,952. 

8..AS  of  May  31, 1995,  applicant  had 
liabiUties  accrued  in  connection  with 
the  reorganization  for  which  it  has 
retained  cash  in  the  amount  of 
$43,761.29.  Otherwise,  AppUcant  has 
no  debts  or  other  UabiUties  other  than 
those  that  will  be  paid  by  the  Acquiring 
Fund.  As  of  the  date  of  the  fiUng  of  the 
application,  appUcant  had  no 
securityholders. 

9.  Applicant  has  not,  within  the  last 
18  months,  transferred  any  of  its  assets 
to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are,  securityholders  of 
the  appUcant.  AppUcant  is  not  a  party 
to  any  Utigation  or  administrative 
proceeding.  AppUcant  is  not  now 
engaged,  and  does  not  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  vnnding-up 
of  its  affairs. 

10.  AppUcant  intends  to  file  a 
certificate  of  dissolution  with  the 
Secretary  of  State  of  Minnesota  as  soon 
as  practicable  after  the  granting  of  the 
order  requested  by  the  appUcation. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 

[FR  Doc.  95-18646  Filed  7-28-95;  8:45  am] 
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pnvMtment  Company  Act  neleaes  No. 
21233;  811-7786] 

Nuveen  Ohio  Premium  Income 
Municipal  Fund  2;  Notice  of 
Application 

July  21, 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  AppUcation  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Nuveen  Ohio  Premium 
Income  Municipal  Fund  2. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  AppUcant 
requests  an  order  declaring  it  has  ceased 
to  be  an  investment  company. 
RUNG  DATE:  The  appUcation  was  filed 
on  June  23,  1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  appUcation  wiU  be 


issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  15, 1995,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  x^rtificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
AppUcant,  333  West  Wacker  Drive, 
Chicago,  IlUnois  60606. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  H.R.  Hallock.  Jr., 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  appUcation 
may  be  obtained  for  a  fee  from  the  SEC's 
PubUc  Reference  Branch. 

AppUcant's  Representations 

1.  AppUcant  is  a  closed-end 
diversified  management  investment 
company  organized  as  a  Massachusetts 
business  trust.  On  June  14, 1993. 
applicant  registered  under  the  Act  and 
filed  a  registration  statement  on  Form 
N-2  pursuant  to  section  8(b)  of  the  Act 
and  under  the  Securities  Acrt  of  1933  to 
register  shares  of  common  stock.  The 
registration  statement  was  declared 
effective  on  July  23, 1993  and  the  initial 
public  offering  of  appUcant's  common 
shares  commenced  shortly  thereafter. 

2.  On  September  13, 1993,  appUcant 
filed  a  registration  statement  on  Form 
N-2  under  the  Securities  Act  of  1933 
whereby  it  registered  shares  of  preferred 
stock  ("MuniPreferred"),  Series  M.  The 
registration  statement  was  declared 
effective  on  November  5, 1993  and  the 
initial  pubUc  offering  of  its  preferred 
shares  commenced  shortly  thereafter. 

3.  On  June  29, 1994,  appUcant's  Board 
of  Trustees  approved  a  plan  of 
reorganization  whereby  Nuveen  Ohio 
Quality  Inccmie  Municipal  Fund,  Inc.,  a 
Minnesota  corporation  registered  under 
the  Act  as  a  closed-end  management 
investment  company  (the  "Acquiring 
Fund"),  would  acquire  substantiaUy  aU 
of  appUcant's  assets  and  assume 
substantially  all  of  appUcant's  UabiUties 
in  exchange  for  shares  of  the  Acquiring 


Fimd.  In  accordance  with  rule  17a-8 
under  the  Act.  the  Board  of  Trustees  of 
the  appUcant  determined  that  the 
reorganization  was  in  the  best  interest  of 
the  applicant  and  that  the  interests  of 
the  existing  shareholders  of  the 
appUcant  would  not  be  diluted  as  a 
result  of  the  reorganization. ' 

4.  On  August  9, 1994,  the  Acquiring 
Fund  filed  a  registraUon  statement  on 
Form  N-14.  which  contained  proxy 
materials  soUciting  the  approval  of  the 
reorganization  by  applicant's 
shareholders.  The  registration  statement 
was  declared  effective  on  August  31. 
1994.  The  reorganization  was  approved 
by  the  appUcant's  shareholders  at  the 
annual  shareholders'  meeting  held  on 
October  6. 1994. 

5.  As  of  November  8, 1994,  the 
effective  date  of  the  reorganization, 
appUcant  had  outstanding  2,229,722 
shares  of  common  stock  and  680  shares 
of  MuniPreferred,  Series  M.  As  of  that 
date,  applicant's  aggregate  net  assets 
were  $40,428,812.80,  and  the 
Uquidation  value  of  its  MuniPreferred, 
Series  M,  was  $17,000,000,  and  the  net 
asset  value  per  common  share  of  the 
appUcant  was  $10.51.  Substantially  aU 
of  appUcant's  assets  were  transferred  to 
the  Acquiring  Fund  in  exchange  for  (a) 
the  assumption  of  substantially  all  of 
the  applicant's  UabiUUes,  (b)  the 
number  of  Acquiring  Fund  common 
shares  having  an  aggregate  net  asset 
value  equal  to  the  value  of  the 
appUcant's  net  assets  (calculated  net  of 
the  Uquidation  preference  of  applicant's 
MuniPreferred,  Series  M),  and  (c)  680 
shares  of  the  Acquiring  Fimd's 
MuniPreferred,  Series  M. 

6.  AppUcant  was  subsequently 
Uquidated  and  distributed  (a)  pro  rata  to 
its  common  shareholders  the  Acquiring 
Fund  common  shares  (or  cash  in  Ueu  of 
fractional  shares)  received  by  the 
applicant  pursuant  to  the  reorganization 
in  exchange  for  the  common  shares  of 
the  appUcant  held  by  its  common 
shareholders  and  (b)  to  its  preferred 
shareholders  one  share  of  Acquiring 
Fund  MiuiiPreferred,  Series  M,  in 
exchange  for  each  share  of  the 
appUcant's  MuniPreferred,  Series  M, 
held  by  its  preferred  shareholders. 
Previously,  on  October  28,  1994,  the 
appUcant  had  declared  a  dividend  of  all 
investment  company  taxable  income  in 


'  Applicant  and  the  Acquiring  Fund  may  be 
deemed  to  be  affiliated  persons  of  each  other  by 
reason  of  liaving  a  common  investment  adviser, 
conunon  directors,  and  common  officers.  Although 
purchases  and  sales  between  affiliated  parsons 
generally  are  prohibited  by  section  17(a)  of  the  Act. 
rule  17a-6  provides  an  exemption  for  certain 
purchases  and  sales  among  investment  companies 
that  are  affiliated  persons  of  one  another  solely  by 
reason  of  having  a  common  investment  adviser, 
conunon  directors,  and/or  common  officers. 


39056 


Federal  Register  /  Vol.  60.  No.  146  /  Monday,  July  31,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  146  /  Monday.  July  31,  1995  /  Notices 


39057 


the  amount  of  $176,593.98  (as  of  the 
close  of  business  on  November  8, 1994) 
payable  to  common  shareholders  of 
record  as  of  November  8, 1994.  On 
November  7, 1994  a  dividend  of  all 
accumulated  but  impaid  dividends  on 
shares  of  MuniPreferred,  Series  M  of  the 
applicant  through  and  including 
November  8, 1994  was  declared, 
payable  no  later  than  November  15, 
1994,  in  the  amount  of  $1,211.37. 

7.  Applicant,  Nuveen  Ohio  Premium 
Income  Municipal  Fimd,  Inc.,  and  the 
Acquiring  Fund  incurred  expenses  of 
$294,779  in  connection  with  the 
reorganization,  these  expenses  were 
borne  by  the  foregoing  entities  based  on 
their  respective  asset  size,  with 
applicant  paying  a  total  of  $74,151, 
Nuveen  Ohio  Premium  Income 
Municipal  Fund,  Inc.  paying  a  total  of 
$93,676,  and  the  Acquiring  Fund  paying 
a  total  of  $126,952. 

8.  As  of  May  31, 1995,  applicant  had 
liabiUties  accrued  in  connection  with 
the  reorganization  for  which  it  has 
retained  cash  in  the  amount  of 
$40,080.99.  Otherwise,  Applicant  has 
no  debts  or  other  Uabilities  other  than 
those  that  will  be  paid  by  the  Acquiring 
Fund.  As  of  the  date  of  the  filing  of  the 
apphcation,  applicant  had  no 
seciuityholders. 

9.  Applicant  has  not,  within  the  last 
18  months,  transferred  any  of  its  assets 
to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are,  seciuityholders  of 
the  appUcant.  Applicant  is  not  a  party 
to  any  litigation  or  administrative 
proceeding.  Applicant  is  not  now 
engaged,  and  does  not  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 

10.  Applicant  intends  to  file  for 
termination  with  the  Commonwealth  of 
Massachusetts  as  soon  as  practicable 
after  the  granting  of  the  order  requested 
by  the  application. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  95-18663  Filed  7-28-95;  8:45  am) 
BILUNG  CODE  SOIO-OI-M 


pnvestment  Company  Act  Release  No. 
21229:811-7122] 

Nuveen  Pennsylvania  Premium  Income 
Municipal  Fund;  Notice  of  Application 

July  21, 1995. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 


APPLICANT:  Nuveen  Pennsylvania 
Premium  Income  Municipal  Fimd. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  it  has  ceased 
to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  June  23, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  apphcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  15, 1995,  and  should  be 
accompanied  by  proof  of  service  on  the 
apphcant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  333  West  Wacker  Drive, 
Chicago,  Ilhnois  60606. 
FOR  FURTHER  INFORMATION  CONTACT: 
EHane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  H.R.  Hallock,  Jr., 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  simimary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Rfipresentations 

1.  Applicant  is  a  closed-end 
diversified  management  investment 
company  organized  as  a  Massachusetts 
business  trust.  On  August  21,  1992, 
applicant  registered  under  the  Act  and 
filed  a  registration  statement  on  Form 
N-2  pursuant  to  section  8(b)  of  the  Act 
and  under  the  Securities  Act  of  1933  to 
register  shares  of  its  common  stock.  The 
registration  statement  was  declared 
effective  on  December  17. 1992,  and  the 
initial  pubUc  offering  of  appUcant's 
common  shares  commenced  shortly 
thereafter. 

2.  On  March  18, 1993,  applicant  filed 
a  registration  statement  on  Form  N-2 
under  the  Securities  Act  of  1933 
whereby  it  registered  shares  of  preferred 
stock  ("Munipreferred"),  Series  F.  The 
registration  statement  became  effective 
April  8, 1993  and  the  initial  public 
offering  of  its  preferred  shares 
commenced  shortly  thereafter. 


3.  On  August  30,  1994,  and  October 
26,  1994,  applicant's  Board  of  Trustees 
approved  a  plan  of  reorganization 
whereby  Nuveen  Pennsylvania 
Premium  Income  Mimicipal  Fund  2.  a 
Massachusetts  business  trust  registered 
under  the  Act  as  a  closed-end 
management  investment  company  (the 
"Acquiring  Fimd"),  would  acquire 
substantially  all  of  applicant's  assets 
and  assiune  substantially  all  of 
apphcant's  liabilities  in  exchange  for 
shares  of  the  Acquiring  Fimd.  In 
accordance  with  rule  17a-8  under  the 
Act,  the  Board  of  Trustees  of  the 
applicant  determined  that  the 
reorganization  was  in  the  best  interest  of 
the  applicant  and  that  the  interests  of 
the  existing  shareholders  of  the 
applicant  would  not  be  diluted  as  a 
result  of  the  reorganization. ^ 

4.  On  October  7. 1994,  the  Acquiring 
fund  filed  a  registration  statement  on 
Form  N-14,  which  contained  proxy 
materials  soliciting  the  approval  of  the 
reorganization  by  applicant's 
shareholders.  The  registration  statement 
was  declared  effective  on  October  31, 
1994.  The  reorganization  was  approved 
by  the  applicant's  shareholders 
approved  by  the  appUcant's 
shareholders  at  the  annual 
shareholders's  meeting  held  on  January 
13, 1995. 

5.  As  of  February  7, 1995,  the  effective 
date  of  the  reorganization,  applicant  has 
outstanding  5,803,736  shares  of 
common  stock  and  1 ,800  share  of 
MuniPreferred,  Series  F.  As  of  that  date, 
appUcant's  aggregate  net  assets  were 
$121,701,117.75  and  the  liquidation 
value  of  its  MuniPreferred.  Series  F,  was 
$45,000,000,  and  the  net  asset  value  per 
common  share  of  the  applicant  was 
$13.22.  Substantially  all  of  applicant's 
assets  were  transferred  to  the  Acquiring 
Fund  in  exchange  for  (a)  the  assumption 
of  substantially  all  of  the  appUcant's 
UabiUties,  (b)  the  number  of  Acquiring 
Fund  common  shares  having  an 
aggregate  net  asset  value  equal  to  the 
value  of  the  applicant's  net  assets 
(calculated  net  of  the  liquidation 
preference  of  applicant's  MuniPreferred, 
Series  F),  and  (c)  1,800  shares  of  the 
Acquiring  Fund's  MuniPreferred,  Series 
F. 

6.  Applicant  was  subsequently 
Uquidated  and  distributed  (a)  pro  rata  to 


•  Applicant  and  the  Acquiring  Fund  may  be 
deemed  to  be  affiliated  persons  of  each  other  by 
reason  of  having  a  common  investment  adviser, 
conunon  directors,  and  common  officers.  Although 
purchases  and  sales  Iwtween  affiliated  persons 
generally  are  prohibited  by  section  17(a)  of  the  Act, 
rule  17a-8  provides  an  exemption  for  certain 
purchases  and  sales  among  investment  companies 
that  are  affiliated  persons  of  one,  another  solely  by 
reason  of  having  a  common  investment  adviser, 
common  directors,  and/or  common  officers. 


its  common  shareholders  the  Acquiring 
Fund  common  shares  (or  cash  in  Ueu  of 
fractional  shares)  received  by  the 
appUcant  pursuant  to  the  reorganization 
in  exchange  for  the  common  shares  of 
the  appUcant  held  by  its  common 
shareholders  and  (b)  to  its  preferred 
shareholders  one  share  of  Acquiring 
Fimd  MuniPreferred,  Series  F,  in 
exchange  for  each  share  of  the 
appUcant's  MuniPrefened,  Series  F, 
held  by  its  preferred  shareholders. 
Previously,  on  January  26. 1995.  the 
appUcant  declared  a  dividend  of  all 
investment  company  taxable  income  in 
the  amount  of  $433,539.08  (as  of  the 
close  of  business  on  February  7, 1995) 
payable  to  common  shareholders  of 
record  as  of  February  7, 1995.  On 
February  3, 1995  a  dividend  of  all 
acciunulated  but  unpaid  dividends  on 
shares  of  MuniPreferred,  Series  F  of  the 
appUcant  through  and  including 
February  7, 1995  was  declared,  payable 
on  February  13, 1995,  in  the  amount  of 
$9,370.28. 

7.  AppUcant.  Nuveen  Pennsylvania 
Premium  Income  Mimicipal  Fund  3. 
and  the  Acquiring  Fund  incurred 
expenses  of  $231,564  in  coimection 
urith  the  reorganization.  These  expenses 
were  borne  by  the  foregoing  entities 
based  on  their  respective  asset  size,  with 
appUcant  paying  a  total  of  $87,207, 
Nuveen  Pennsylvania  Premium  Income 
Municipal  Fund  3  paying  a  total  of 
$46,740,  and  the  Acquiring  Fund  paying 
a  total  of  $97,617. 

8.  As  of  the  date  of  the  fiUng  of  the 
apphcation,  appUcant  had  no  remaining 
assets,  no  debts  or  otfier  UabiUties  and 
no  shareholders. 

9.  AppUcant  has  not,  in  the  last  18 
months,  transferred  any  of  its  asset  to  a 
separate  trust,  the  beneficiaries  of  which 
were  or  are,  securityholders  of  the 
appUcant.  AppUcant  is  not  a  party  to 
any  Utigation  or  administrative 
proceeding.  Applicant  is  not  now 
engaged,  and  does  not  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 

10.  AppUcant  intends  to  file  for 
termination  with  the  Commonwealth  of 
Massachusetts  as  soon  as  practicable 
after  the  granting  of  the  order  requested 
by  the  application. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc.  95-18661  Filed  7-28-95;  8:45  am) 
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pnvestment  Company  Act  Release  No. 
21241;  811-«380] 

Nuveen  Pennsylvania  Quality  Income 
Municipal  Fund;  Notice  of  Application 

July  21,  1995. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Apphcation  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Nuveen  Pennsylvania 
QuaUty  Income  Municipal  Fimd. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  AppUcant 
requests  an  order  declaring  it  has  ceased 
to  be  an  investment  company. 
FILING  DATE:  The  appUcaUon  was  filed 
on  June  23, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  ihe  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
August  15, 1995,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  333  West  Wacker  Drive, 
Chicago,  Illinois  60606. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  SpeciaUst.  at 
(202)  942-0584,  or  H.R.  Hallock,  Jr., 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
apphcation.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
PubUc  Reference  Branch. 

Applicant's  Representatipns 

1.  Applicant  is  a  closed-end 
diversified  management  investment 
company  organizes  as  a  Massachusetts 
business  trust.  On  August  13,  1991, 
applicant  registered  under  the  Act  and 
filed  a  registration  statement  on  Form 
N-2  pursuant  to  section  8(b)  of  the  Act 
and  under  the  Securities  Act  of  1933  to 
register  shares  of  its  common- stock.  The 
registration  statement  was  declared 


effective  on  October  17, 1991,  and  the 
iniUal  pubUc  offering  of  appUcant's 
common  shares  commenced  shortly 
thereafter. 

2.  On  January  10, 1992,  appUcant 
filed  a  registration  statement  on  Form 
N-2  under  the  Securities  Act  of  1933 
whereby  it  registered  shares  of  preferred 
stock  ("MuniPreferred"),  Series  TH.  The 
registration  statement  was  declared 
effective  on  February  13, 1992  and  the 
initial  pubUc  offering  of  its  preferred 
shares  commenced  shortly  thereafter. 

3.  On  August  30, 1994,  and  October 
26, 1994,  appUcant's  Board  of  Trustees 
approved  a  plan  of  reorganization 
whereby  Nuveen  Pennsylvania 
Investment  QuaUty  Municipal  Fund,  a 
Massachusetts  business  trust  registered 
under  the  Act  as  a  closed-end 
management  investment  company  (the 
"Acquiring  Fund"),  would  acquire 
substantially  aU  of  appUcant's  assets 
and  assume  substantially  all  of 
appUcant's  Uabilities  in  exchange  for 
shares  of  the  Acquiring  Fund.  In 
accordance  with  rule  17a-8  under  the 
Act,  the  Board  of  Trustees  of  the 
appUcant  determined  that  the 
reorganization  was  in  the  best  interest  of 
the  applicant  and  that  the  interests  of 
the  existing  shareholders  of  the 
appUcant  would  not  be  diluted  as  a 
result  of  the  reorganization.' 

4.  On  October  7,  1994,  the  Acquiring 
Fund  filed  a  registration  statement  on 
Form  N-14,  which  contained  proxy 
materials  soUciting  the  approval  of  the 
reorganization  by  applicant's 
shareholders.  The  registration  statement 
was  declared  effective  on  October  31, 
1994.  The  reorganization  was  approved 
by  the  appUcant's  shareholders  at  the 
annual  shareholders'  meeting  held  on 
December  22, 1994. 

5.  As  of  January  9, 1995,  the  effective 
date  of  the  reorganization,  appUcant  had 
outstanding  7,142,414  shares  of 
common  stock  and  2,000  shares  of 
MuniPreferred,  Series  TH.  As  "of  that 
date,  appUcant's  aggregate  net  assets 
were  $152,750,727.28,  and  the 
Uquidation  value  of  its  MuniPreferred, 
Series  TH,  was  $50,000,000,  and  the  net 
asset  value  per  common  share  of  the 
appUcant  was  $14.39.  Substantially  aU 
of  appUcants  assets  were  transferred  to 
the  Acquiring  Fund  in  exchange  for  (a) 
the  assumption  of  substantiaUy  all  of 


'  Applicant  and  the  Acquiring  Fund  may  be 
deemed  to  be  affiliated  persons  of  each  other  by 
reason  of  having  a  common  investment  adviser, 
common  directors,  and  common  officers.  Although 
purchases  and  sales  l>etween  affiliated  persons 
generally  are  prohibited  by  section  17(a)  of  the  Act, 
rule  17a-4  provides  an  exemption  for  certain 
purchases  and  sales  among  investment  companies 
that  are  affiliated  persons  of  one  another  solely  by 
reason  of  having  a  common  investment  adviser, 
oonunon  directors,  and/or  common  officers. 
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the  applicant's  liabilities,  (b)  the 
number  of  Acquiring  Fimd  common 
shares  having  an  aggregate  net  asset 
value  equal  to  the  value  of  the 
appUcant's  net  assets  (calculated  net  of 
the  liquidation  preference  of  applicant's 
MuniPreferred.  Series  TH).  and  (c)  2.000 
shares  of  the  Acquiring  Fund's 
MuniPreferred.  Series  TH. 

6.  The  applicant  was  subsequently 
liquidated  and  distributed  (a)  pro  rata  to 
its  common  shareholders  the  Acquiring 
Fund  common  shares  (or  cash  in  Ueu  of 
fractional  shares)  received  by  the 
applicant  pursuant  to  the  reorganization 
in  exchange  for  the  common  shares  of 
the  applicant  held  by  its  common 
shareholders  and  (b)  to  its  preferred 
shareholder  one  share  of  Acquiring 
Fund  MimiPreferred,  Series  TH.  in 
exchange  for  each  share  of  the 
applicant's  MimiPreferred.  Series  TH, 
held  by  its  preferred  shareholders. 
Previously,  on  December  30, 1994,  the 
appUcant  declared  a  dividend  of  all 
investment  company  taxable  income  in 
the  amount  of  $665,672.98  (as  of  the 
close  of  business  on  January  9, 1995) 
payable  to  common  shareholders  of 
record  as  of  January  9, 1995.  On  January 
5, 1995  a  dividend  of  all  accumulated 
but  impaid  dividends  on  shares  of 
MuniPreferred,  Series  TH  of  the 
apphcant  through  and  including 
January  9, 1995  was  declared,  payable 
on  January  13, 1995,  in  the  amount  of 
$21,863.33. 

7.  Applicant  and  the  Acquiring  Fund 
together  incurred  expenses  of  $220,386 
in  connection  with  the  reorganization. 
AppUcant  and  the  Acquiring  Fund  bore 
$100,103  and  $120,283,  respectively,  of 
such  expenses,  based  on  their  respective 
asset  size. 

8.  As  of  May  31, 1995,  applicant  had 
Uabihties  accrued  in  connection  with 
the  reorganization  for  which  it  has 
retained  cash  in  the  amount  of 
$9,093.29.  Otherwise,  AppUcant  has  no 
debts  or  other  UabiUties  other  than  those 
that  will  be  paid  by  the  Acquiring  Fimd. 
As  of  the  date  of  the  fiUng  of  the 
application,  appUcant  had  no 
seciuityholders. 

9.  Applicant  has  not,  within  the  last 
18  months,  transferred  any  of  its  assets 
to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are,  securityholders  of 
appUcant.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  not  now 
engaged,  and  does  not  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 

10.  Applicant  intends  to  file  for 
termination  with  the  Commonwealth  of 
Massachusetts  as  soon  as  practicable 


after  the  granting  of  the  order  requested 
by  the  appUcation. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

(PR  Doc.  95-18651  Filed  7-28-95;  8:45  am] 
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pnvestnwnt  Company  Act  (Mease  No. 
21246:811-7712] 

Nuveen  Pennsylvania  Premium  Income 
Municipal  Fund  3;  Notice  of 
Application 

July  21, 1995. 

AGENCY:  Secxuities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  AppUcation  for 

E)eregistration  imder  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Nuveen  Pennsylvania 
Premium  Income  Mimicipal  Fumd  3. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATKW:  AppUcant 
requests  an  order  declaring  it  has  ceased 
to  be  an  investment  company. 
FIUNG  DATE:  The  appUcation  was  filed 
on  June  23, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  appUcaUon  will  be 
issued  luiless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  tixe  SEC  by  5:30  p.m.  on 
August  15, 1995,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Sti^et,  N.W.,  Washington.  D.C.  20549. 
AppUcant,  333  West  Wacker  Drive. 
Chicago,  Illinois  60606. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  H.R.  Hallock,  Jr., 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
appUcation.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
PubUc  Reference  Branch. 


AppUcant's  Representations 

1.  Applicant  is  a  closed-end 
diversified  management  investment 
company  organized  as  a  Massachusetts 
business  trust.  On  May  13, 1993, 
appUcant  registered  imder  the  Act  and 
filed  a  registration  statement  on  Form 
N-2  pursuant  to  section  8(b)  of  the  Act 
and  imder  the  Securities  Act  of  1933  to 
register  shares  of  its  common  stock.  The 
registration  statement  was  declared 
effective  on  Jime  18, 1993,  and  the 
initial  pubUc  offering  of  appUcant's 
common  stock  commenced  shortly 
thereafter. 

2.  On  August  17. 1993,  appUcant  filed 
a  registration  statement  on  Form  N-2 
imder  the  Securities  Act  of  1933 
whereby  it  registered  shares  of  preferred 
stock  ("MuniPreferred"),  Series  M.  The 
registration  statement  was  declared 
effective  on  September  20, 1993,  and  the 
initial  pubUc  offering  of  its  preferred 
shares  commenced  shortly  thereafter. 

3.  On  August  30.  1994,  and  October 
26, 1994,  appUcant's  Board  of  Trustees 
approved  a  plan  of  reorganization 
whereby  Nuveen  Pennsylvania 
Premium  Income  Municipal  Fund  2,  a 
Massachusetts  business  trust  registered 
under  the  Act  as  a  closed-end 
management  investment  company  (the 
"Acquiring  Fund"),  would  acquire 
substantially  all  of  appUcant's  assets 
and  assume  substantially  all  of 
appUcant's  liabilities  in  exchange  for 
shares  of  the  Acquiring  Fund.  In 
accordance  with  rule  17a-8  under  the 
Act,  the  Board  of  Trustees  of  the 
applicant  determined  that  the 
reorganization  was  in  the  best  interest  of 
the  applicant  and  that  the  interests  of 
the  existing  shareholders  of  the 
applicant  would  not  be  diluted  as  a 
result  of  the  reorganization.^ 

4.  On  October  7, 1994,  the  Acquiring 
Fund  filed  a  registration  statement  on 
Form  N-14,  which  contained  proxy 
materials  soUciting  the  approval  of  the 
reorganization  by  applicant's 
shareholders.  The  registration  statement 
was  declared  effective  on  October  31, 
1994.  The  reorganization  was  approved 
by  the  applicant's  shareholders  at  the 
annual  shareholders'  meeting  held  on 
January  13,  1995. 

5.  As  of  February  7,  1995,  the  effective 
date  of  the  reorganization,  applicant  had 


>  Applicant  and  ihe  Acquiring  Fund  may  tie 
deemed  to  be  affiliated  persons  of  each  other  by 
reason  of  having  a  common  investment  adviser, 
common  directors,  and  common  officers.  Although 
purchases  and  sales  between  affiliated  persons 
generally  are  prohibited  by  section  17(a)  of  the  Act, 
rule  17a-8  provides  an  exemption  for  certain 
purchases  and  sales  among  investment  companies 
that  are  affiliated  persons  of  one  another  solely  by 
reason  of  having  a  common  investment  adviser, 
common  directors,  and/or  common  officers. 


outstanding  2,820,654  shares  of 
common  stock  and  844  share  of 
MuniPreferred,  Series  M.  As  of  that 
date,  applicant's  aggregate  net  assets 
were  $2,820,654,  and  the  Uquidation 
value  of  its  MuniPreferred,  Series  M, 
was  $21,000,000,  and  the  net  asset  value 
per  common  share  of  the  applicant  was 
$12.04.  Substantially  all  of  applicants 
assets  were  transferred  to  the  Acquiring 
Fund  in  exchange  for  (a)  the  assumption 
of  substantially  all  of  the  applicant's 
liabilities,  (b)  the  number  of  Acquiring 
Fund  common  shares  having  an 
aggregate  net  asset  value  equal  to  the 
value  of  the  applicant's  net  assets 
(calculated  net  of  the  Uquidation 
preference  of  appUcant's  MuniPreferred, 
Series  M),  and  (c)  844  shares  of  the 
Acquiring  Fund's  MimiPreferred.  Series 
M. 

6.  Applicant  was  subsequently 
Uquidatad  and  distributed  (a)  pro  rata  to 
its  common  shareholder  the  Acquiring 
Fund  common  shares  (or  cash  in  Ueu  of 
fractional  shares)  received  by  the 
applicant  pursuant  to  the  reorganization 
in  exchange  for  the  common  shares  of 
the  applicant  held  by  its  common 
shareholders  and  (b)  to  its  preferred 
shareholders  one  share  of  the  Acquiring 
Fund  MuniPreferred,  Series  M,  in 
exchange  for  each  share  of  the 
applicant's  MuniPreferred,  Series  M, 
held  by  its  preferred  shareholders. 
Previously,  on  January  26,  1995,  the 
appUcant  had  declared  a  dividend  of  all 
investment  company  taxable  income  in 
the  amount  of  $161,623.47  (as  of  the 
close  of  business  on  February  7, 1995) 
payable  to  common  shareholders  of 
record  as  of  February  7, 1995.  On 
February  6, 1995  a  dividend  of  all 
accumulated  but  unpaid  dividends  of 
shares  of  MuniPreferred,  Series  M  of  the 
applicant  through  and  including 
February  7, 1995  was  declared,  payable 
on  February  14, 1995,  in  the  amount  of 
$2,184.75. 

7.  Applicant,  Nuveen  Pennsylvania 
Premium  Income  Municipal  Fund,  and 
the  Acquiring  Fund  incurred  expenses 
of  $231,564  in  connection  with  the 
reorganization.  These  expenses  were 
borne  by  the  foregoing  entities  based  on 
their  respective  asset  size,  with 
applicant  paying  a  total  of  $46,740, 
Nuveen  Pennsylvania  Premium  Income 
Municipal  Fimd  paying  a  total  of 
$87,201.  and  the  Acquiring  Fund  paying 
a  total  of  $97,617. 

8.  As  of  the  date  of  the  filing  of  the 
application,  applicant  had  no  remaining 
assets,  no  debts  or  other  liabilities  other 
than  those  that  will  be  paid  by  the 
Acquiring  Fund,  and  no  security 
holders. 

9.  AppUcant  has  not,  within  the  last 
18  months,  transferred  any  of  its  assets 
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to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are,  securityholders  of 
the  applicant.  Applicant  is  not  a  party 
to  any  Utigation  or  administrative 
proceeding.  AppUcant  is  not  now 
engaged,  and  does  not  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 

10.  Applicant  intends  to  file  for 
termination  with  the  Commonwealth  of 
Massachusetts  as  soon  as  practicable 
after  the  granting  of  the  order  requested 
by  the  application. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  95-18655  Filed  7-28-95;  8:45  am] 
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Nuveen  Premium  Income  Municipal 
Fund  3,  Inc.;  Notice  of  Application 

July  21, 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Nuveen  Premium  Income 
Municipal  Fund  3,  Inc. 
RELEVANT  ACT  SECTION:  Section  8(1). 
SUMMARY  OF  APPUCATION:  AppUcant 
requests  an  order  declaring  it  has  ceased 
to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  June  23, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  i>ersonally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  15, 1995,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Sti^et  NW.,  Washington  DC  20549. 
Applicant,  333  West  Wacker  Drive, 
Chicago.  Illinois  60606. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 


(202)  942-0584,  or  H.R.  Hallock,  Jr., 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  appUcation 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  closed-end 
diversified  management  investment 
company  organized  as  a  Minnesota 
corporation.  On  August  21, 1992, 
applicant  registered  under  the  Act  and 
filed  a  registration  statement  on  Form 
N-2  pursuant  to  section  8(b)  of  the  Act 
and  under  the  Securities  Act  of  1933  to 
register  shares  of  its  common  stock.  The 
registration  statement  was  declared 
effiective  on  October  23, 1992  and  the 
initial  pubUc  offering  of  appUcant's 
common  shares  commenced  shortly 
thereafter. 

2.  On  January  12, 1993,  applicant 
filed  a  registration  statement  on  Form 
N-2  under  the  Securities  Act  of  1933 
whereby  it  registered  shares  of  preferred 
stock  ("MuniPreferred"),  Series  M.  The 
registration  statement  was  declared 
effective  on  February  8, 1993  and  the 
initial  pubUc  offering  of  its  preferred 
shares  commenced  shortly  thereafter. 

3.  On  April  26  and  April  27,  1994, 
applicant's  Board  of  Directors  approved 
a  plan  of  reorganization  whereby 
Nuveen  Premium  Income  Municipal 
Fund  4,  Inc.,  a  Minnesota  corporation 
registered  under  the  Act  as  a  closed-end 
management  investment  company  (the 
"Acquiring  Fund"),  would  acquire 
substantially  all  of  applicant's  assets 
and  assume  substantially  all  of 
applicant's  liabilities  in  exchange  for 
shares  of  the  Acquiring  Fund.  In 
accordance  with  rule  17a-8  under  the 
Act,  the  Board  of  Directors  of  the 
applicant  determined  that  the 
reorganization  was  in  the  best  interest  of 
the  appUcant  and  that  the  interests  of 
the  existing  shareholders  of  the 
applicant  would  not  be  diluted  as  a 
result  of  the  reorganization. * 

4.  On  June  3,  1994,  the  Acquiring 
Fund  filed  a  registration  statement  on 
Form  N-14,  which  contained  proxy 
materials  soUciting  the  approval  of  the 


'  Applicant  and  the  Acquiring  Fund  may  be 
deemed  to  be  affiliated  persons  of  each  other  by 
reason  of  having  a  common  investment  adviser, 
common  directors,  and  common  officers.  Although 
purchases  and  sales  between  affiliated  persons 
generally  are  prohibited  by  section  17(a)  of  the  Acf, 
rule  17a-8  provides  an  exemption  for  certain 
purchases  and  sales  among  investment  companies 
that  are  affiliated  persons  of  one  another  solely  by 
reason  of  having  a  common  investment  adviser, 
common  directors,  and/or  common  officers. 
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reorganization  by  applicant's 
shareholders.  The  registration  statement 
was  declared  effective  on  June  21, 1994. 
The  reorganization  was  approved  by  the 
applicant's  shareholders  at  the  annual 
shareholders'  meeting  held  on  August 
12  1994. 

5.  As  of  September  8, 1994,  the 
effective  date  of  the  reorganization, 
applicant  had  outstanding  7,144,440 
shares  of  common  stock  and  2,200 
shares  of  MuniPreferred,  Series  M.  As  of 
that  date,  apphcant's  aggregate  net 
assets  were  $156,784,456.75,  the 
liquidation  value  of  its  MimiPreferred. 
Series  M,  was  $55,000,000,  and  the  net 
asset  value  per  common  share  of  the 
applicant  was  $14.25.  Substantially  all 
of  applicant's  assets  were  transferred  to 
the  Acquiring  Fund  in  exchange  for  (a) 
the  assumption  of  substantially  all  of 
the  applicant's  liabilities,  (b)  the 
number  of  Acquiring  Fund  common 
shares  having  an  aggregate  net  asset 
value  equal  to  the  value  of  the 
applicant's  net  assets  (calculated  net  of 
the  liquidation  preference  of  applicant's 
MuniPreferred.  Series  M),  and  (c)  2.200 
shares  of  the  Acquiring  Fund's 
MuniPrefarred,  Series  M. 

6.  Applicant  was  subsequently 
liquidated  and  distributed  (a)  foo  rata  to 
its  common  shareholders  the  Acquiring 
Fund  common  shares  (or  cash  in  lieu  of 
fractional  shares)  received  by  the 
applicant  pursuant  to  the  reorganization 
in  exchange  for  the  common  shares  of 
applicant  held  by  its  commcm 
snar^olders  and  (b)  to  its  preferred 
shareholders  one  share  of  tns  Acquiring 
Fund's  MuniPreferred,  Series  M,  in 
exchange  for  each  share  of  applicant's 
MuniPreferred.  Series  M,  held  by  its 
preferred  shareholders.  Previously,  on 
Augxist  29. 1994,  the  applicant  had 
declared  cUvidends  of  all  investment 
company  taxable  income  in  the  amount 
of  $420,487.18  (as  of  the  dose  of 
business  on  September  8, 1994)  payable 
to  ctHunon  shueholders  of  record  as  of 
September  8, 1994.  On  September  1, 
1994  a  dividend  of  all  accumulated  but 
unpaid  dividends  on  shares  of 
MuniPreferred,  Series  M  of  the 
applicant  through  and  including 
S^ember  8. 1994  was  declared, 
payable  no  later  than  September  9. 
1994.  in  the  amount  of  $47,058. 

7.  Applicant,  Nuveen  Premium 
Income  Municipal  Fund  5  ("NPU"), 
Nuveen  Premium  Income  Municipal 
Fund  6  ("NPB")  and  the  Acquiring 
Fund  incurred  expenses  of  $i573.095  in 
connection  with  the  reorganization. 
Tliese  expenses  were  borne  by  the 
foregoing  entities  based  on  their 
reflective  asset  size,  with  applicant 
paying  a  total  of  $111,067.  NPU  paying 
a  total  of  $126,119.  NPB  paying  a  total 


of  $87,491,  and  the  Acquiring  Fund 
paying  a  total  of  $248,418. 

8.  As  of  May  31,  1995,  applicant  had 
liabilities  accrued  in  connection  with 
the  reorganization  for  which  it  has 
retained  cash  in  the  amount  of 
$32,044.91.  Otherwise,  Applicant  has 
no  debts  or  other  liabilities  other  than 
those  that  will  be  paid  by  the  Acquiring 
Fund.  As  of  the  date  of  filing  of  the 
application,  applicant  had  no 
securityholders. 

9.  Applicant  has  not,  within  the  last 
18  months,  transferred  any  of  its  assets 
to  a  separate  trrist,  the  beneficiaries  of 
which  were  or  are,  securityholders  of 
the  applicant.  Applicant  is  not  a  party 
to  any  litigation  or  adnunistrative 
proceeding.  Applicant  is  not  now 
engaged,  and  does  not  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 

10.  Applicant  intends  to  file  a 
certificate  of  dissolution  with  the 
Secretary  of  State  of  Minnesota  as  soon 
as  practicable  after  the  granting  of  the 
order  requested  by  the  application. 

For  the  SEC,  by  the  Diviiion  of  Investment 
Management,  under  delegated  authority. 
Margant  H.  McFarland. 
Deputy  Secntary. 
(PR  Doc.  95-18650  Filed  7-2»-fl5: 8:45  am] 
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AOBICY:  Sec\irities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

API>tJCAIIT:  Nuveen  Premium  Income 
Municipal  Fund  5. 
MEUEVANT  ACT  SfCTION:  Section  8(f). 
SUMMARY  Of  APPLICATION:  Applicant 
requests  an  order  declaring  it  has  ceased 
to  be  an  investment  company. 
nUNQ  DATE:  The  application  was  filed 
on  June  23, 1995. 

HiAMNQ  OR  NOmCATION  OF  WARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  ordera  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  &e  SEC  by  5:30  p.m.  on 
August  15, 1995,  and  should  be 
accompanied  by  proof  of  service  on  the 


applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  333  West  Wacker  Drive. 
Chicago,  Illinois  60606. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584.  or  H.R.  Hallock.  Jr., 
Special  Counsel  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPt^MENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Refiarence  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  closed-end 
diversified  management  investment 
company  organized  as  a  Massachusetts 
business  trust  On  April  2, 1993. 
applicant  registered  under  the  Act  and 
fil«l  a  registration  statement  oa  Form 
N-2  purstiant  to  section  8(b)  of  the  Act 
and  imder  the  Securities  Act  of  1933  to 
register  shares  of  its  common  stock.  The 
rmistretion  statement  was  declared 
effective  on  May  20. 1993  and  the  initial 
public  offering  of  applicant's  common 
shares  commenced  snortly  thereafter. 

2.  On  August  2. 1993.  applicant  filed 
a  registration  statement  on  Form  N-2 
under  the  Securities  Act  of  1933 
whereby  it  registered  shares  of  prefianed 
stock  ("MuniPreferred").  Series  T  and 
Series  F.  The  registration  statement  was 
declared  efiiBctive  on  August  17. 1993, 
and  the  initial  public  offering  of  its 
preferred  shares  commenced  shortly 
thereafter. 

3.  On  April  26  and  April  27, 1994. 
applicant's  Board  of  Trustees  approved 
a  plan  of  reorganization  whereby 
Nuveen  Premiiun  Income  Municipal 
Fund  4.  Inc..  a  Minnesota  corporation 
registered  under  the  Act  as  a  closed-end 
management  investment  company  (the 
"Acquiring  Fund"),  would  acquire 
substantially  all  of  applicant's  assets 
and  assume  substantially  all  of , 
applicant's  liabilities  in  exchange  for 
snares  of  the  Acquiring  Funds.  In 
accordance  with  rule  17a-8  under  the 
Act,  the  Board  of  Trustees  of  the 
applicant  determined  that  the 
reorganization  was  in  the  best  interest  of 
the  applicant  and  that  the  interests  of 
the  existing  shareholdere  of  the 


applicant  would  not  be  diluted  as  a 
result  of  the  reorganization.^ 

4.  On  June  3, 1994,  the  Acquiring 
Fund  filed  a  registration  statement  on 
Form  N-14.  which  contained  proxy 
materials  soliciting  the  approval  of  the 
reorganization  by  applicant's 
shareholders.  The  registration  statement 
was  declared  effective  on  June  21, 1994. 
The  reorganization  was  approved  by  the 
applicant's  shareholders  at  the  annual 
shareholders'  meeting  held  on  August 
12, 1994. 

5.  As  of  September  8,  1994  the 
effective  date  of  the  reorganization, 
applicant  had  outstanding  8.657.118 
shares  of  common  stock,  1,328  shares  of 
MuniPreferred,  Series  T,  and  1,328 
shares  of  MuniPreferred,  Series  F.  As  of 
that  date,  applicant's  aggregate  net 
assets  were  $174,334,454.86,  and  the 
liquidation  value  of  the  MimiPreferred, 
Series  T,  was  $33,200,000,  and  the 
liquidation  value  of  MuniPreferred, 
Series  F,  was  $33,200,000  and  the  net 
asset  value  per  common  share  of  the 
applicant  was  $12.47.  Substantially  all 
of  applicant's  assets  were  transferred  to 
the  Acquiring  Fund  in  exchange  for  (a) 
the  assumption  of  substantially  all  of 
applicants  assets  were  transferred  to  the 
Acquiring  Fund  in  exchange  for  (a)  the 
assumption  of  substantially  all  of  the 
applicant's  liabilities,  (b)  the  nvunber  of 
Acquiring  Fimd  conunon  shares  having 
an  aggregate  net  asset  value  equal  to  the 
value  of  the  applicant's  net  assets 
(calculated  net  of  the  liquidation 
preference  of  applicant's  MuniPreferred, 
Series  T  and  Series  F),  and  (c)  1.328 
shares  of  the  Acquiring  Fund's 
MimiPreferred,  Series  T2,  and  1,328 
shares  of  the  Acquiring  Fund's 
MiniPreferred,  Series  F2. 

6.  Applicant  was  subsequently 
liquidated  and  distributed  (a)  pro  rata  to 
its  common  shareholder  the  Acquiring 
Fund  common  shares  (or  cash  in  lieu  of 
fi^ctional  shares)  received  by  the 
applicant  pursuant  to  the  reorganization 
in  exchange  for  the  common  shares  of 
the  applicant  held  by  its  common 
shareholders  and  (b)  to  its  preferred 
shareholders  one  share  of  the  Acquiring 
Fund  MuniPreferred,  Series  T2  and 
Series  F2,  respectively,  in  exchange  for 
each  share  of  the  applicant's 
Munil'referred,  Series  T  and  Series  F, 
respectively,  held  by  its  preferred 


'  Applicant  and  the  Acquiring  Fund  may  be 
deemed  to  be  affiliated  persons  of  each  other  by 
reason  of  having  a  common  investment  adviser, 
conunon  directors,  and  common  officers.  Although 
purchases  and  sales  between  affiliated  persons 
generally  ere  prohibited  by  section  17(a)  of  the  Act, 
rule  17a-8  provides  an  exemption  for  certain 
purchases  and  sales  among  investment  companies 
that  are  affiliated  persons  of  one  q^other  solely  by 
reason  of  having  a  common  investment  adviser,, 
conunon  directors,  and/or  common  officers. 


shareholders.  Previously,  on  August  29, 
1994,  the  applicant  had  declared  a 
dividend  of  all  investment  company 
taxable  income  and  realized  capital 
gains  in  the  amount  of  $643,223.87  (as 
of  the  close  of  business  on  September  8. 
1994)  payable  to  common  shareholders 
of  record  as  of  September  8,  1994.  On 
September  6  and  September  2, 1994, 
respectively,  a  dividend  of  all 
accumulated  but  unpaid  dividends  on 
shares  of  MuniPreferred,  Series  T  and 
Serires  F  of  the  applicant  through  and 
including  September  8. 1994  was 
declared,  payable  no  later  than 
September  9, 1994,  in  the  amount  of 
$5,820.44  and  $8,047.68,  respectively. 

7.  Applicant,  Nuveen  Premium 
Income  Mimcipal  Fund  3,  Inc.  ("NPN"). 
Nuveen  Premium  Income  Municipal 
Fund  6  ("NPB")  and  the  Acquiring 
Fund  incurred  expenses  of  $573,095  in 
connection  with  the  reorganization. 
These  expenses  were  borne  by  the 
foregoing  entities  based  on  their 
respective  asset  size,  with  applicant 
paying  a  total  of  $126,119.  NPN  paying 
a  total  of  $111,067,  NPB  paying  a  total 
of  $87,491,  and  Acquiring  Fund  paying 
a  total  of  $248,418. 

8.  As  of  the  date  of  the  application, 
applicant  had  no  remaining  assets,  no 
debts  or  other  liabilities  other  than  those 
that  will  be  paid  by  the  Acquiring  Fund, 
and  no  securityholders. 

9.  Applicant  has  not,  within  the  last 
18  months,  transferred  any  of  its  assets 
to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are,  securityholders  of 
the  applicant.  Applicant  is  not  a  party 
to  any  litigation  or  administrative 
proceeding.  Applicant  is  not  now 
engaged,  and  does  not  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 

10.  Applicant  intends  to  file  for 
termination  wdth  the  Commonwealth  of 
Massachusetts  as  soon  as  practicable 
after  the  granting  of  the  order  requested 
by  the  application. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

[PR  Doc.  95-18645  Filed  7-28-95;  8:45  am] 
BILUNG  CODE  SOIO-OI-M 


pnvestment  Company  Act  Release  No. 
21234:811-7966) 

Nuveen  Premium  Income  Municipal 
Fund  6;  Notice  of  Application 

July  21.  1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 


ACTION:  Notice  of  Application  for 
Deregistration  under  the  investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Nuveen  Premium  Income 
Municipal  Fund  6. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  AppUcant 
requests  an  order  declaring  it  has  ceased 
to  be  an  investment  company. 

FILING  DATE:  The  application  was  filed 
on  June  23. 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  vdll  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be  . 
received  by  Uie  SEC  by  5:30  p.m.  on 
August  15, 1995,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washii^on,  D.C.  20549. 
Applicant,  333  West  Wacker  Drive, 
Chicago,  Illinois  60606. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  H.R.  Hallock,  Jr.. 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  closed-end 
diversified  management  investment 
company  organized  as  a  Massachusetts 
business  trust.  On  August  10, 1993, 
applicant  registered  under  the  Act  and 
filed  a  registration  statement  on  Form 
N-2  pursuant  to  section  8(b)  of  the  Act 
and  under  the  Securities  Act  of  1933  to 
register  shares  of  its  common  stock.  The 
registration  statement  was  declared 
effective  on  September  17, 1993,  and  the 
initial  public  offering  of  appUcant's 
common  shares  commenced  shortly 
thereafter. 

2.  On  November  19, 1993.  appHcant 
filed  a  registration  statement  on  Form 
N-2  under  the  Securities  Act  of  1933 
whereby  it  registered  shares  of  preferred 
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stock  ("MuniPreferred"),  Series  W.  The 
registration  statement  was  declared 
effective  on  December  20, 1993,  and  the 
initial  public  offering  of  its  preferred 
shares  commenced  shortly  thereafter. 

3.  On  April  26  and  April  27, 1994. 
applicant's  Board  of  Trustees  approved 
a  plan  of  reorganization  whereby 
Nuveen  Premium  Income  Mimicipal 
Fund  4,  Inc.,  a  Minnesota  corporation 
registered  under  the  Act  as  a  closed-end 
management  investment  company  (the 
"Acquiring  Fund"),  woidd  acquire 
substantially  all  of  applicant's  assets 
and  assume  substantially  all  of 
applicant's  liabilities  in  exchange  for 
shares  of  the  Acquiring  Fimd.  In 
accordance  with  rule  17a-8  imder  the 
Act,  the  Board  of  Trustees  of  the 
applicant  determined  that  the 
reorganization  was  in  the  t)est  interest  of 
the  applicant  and  that  the  interests  of 
the  existing  shareholders  of  the 
applicant  would  not  be  diluted  as  a 
result  of  the  reorganization.^ 

4.  On  Jime  3, 1994,  the  Acquiring 
Fimd  filed  a  registration  statement  on 
Form  N-14,  which  contained  proxy 
materials  soliciting  the  approval  of  the 
reorganization  by  applicant's 
shareholders.  The  registration  statement 
was  declared  elective  on  June  21. 1994. 
The  reorganization  was  approved  by  the 
applicant's  shareholders  at  the  annual 
shareholders'  meeting  held  on  August 
12, 1994. 

5.  As  of  September  8, 1994,  the 
effective  date  of  the  reorganization, 
applicant  had  outstanding  5.745.310 
shares  of  common  stock  and  1 .680 
shares  of  MuniPreferred.  Series  W.  As  of 
that  date,  applicant's  aggregate  net 
assets  were  $111,120,891.47.  and  the 
liquidation  value  of  its  MuniPreferred. 
Series  W.  was  $42,000,000,  and  the  net 
asset  value  per  common  share  of  the 
applicant  was  $12.03.  Substantially  all 
of  applicants  assets  were  transferred  to 
the  Acquiring  Fund  in  exchange  for  (1) 
the  assumption  of  substantially  all  of 
the  applicant's  liabilities,  (b)  the 
number  of  Acquiring  Fund  common 
shares  having  an  aggregate  net  asset 
value  equal  to  the  value  of  the 
applicant's  net  assets  (calculated  net  of 
the  liquidation  preference  of  applicant's 
MuniPreferred,  Series  W),  and  (c)  1.680 
shares  of  the  Acquiring  Fund's 
MuniPreferred.  Series  W. 


*  Applicant  and  Acquiring  Fund  may  be  deemed 
to  be  affiliated  persons  of  each  other  by  reason  of 
having  a  common  investment  adviser,  common 
directors,  and  common  officers.  Although 
purchases  and  sales  between  affiliated  persons 
generally  are  prohibited  by  section  17(a)  of  the  Act, 
rule  17a-8  provides  an  exemption  for  certain 
purchases  and  sales  among  investment  companies 
that  are  affiliated  persons  of  one  another  solely  by 
ra^ton  of  having  a  common  investment  adviaer, 
common  director*,  and/or  common  officer*. 


6.  Applicant  was  subsequently 
hquidated  and  distributed  (a)  pro  rata  to 
its  common  shareholders  the  Acquiring 
Fund  common  shares  (or  cash  in  lieu  of 
fractional  shares)  received  by  the 
applicant  pursuant  to  the  reorganization 
in  exchange  for  the  common  shares  of 
the  applicant  held  by  its  common 
sheireholders  emd  (b)  to  its  preferred 
shareholders  one  share  of  Acquiring 
Fund  MimiPreferred,  Series  W,  in 
exchange  for  each  share  of  the 
applicant's  MuniPreferred,  Series  W, 
held  by  its  preferred  shareholders. 
Previously,  on  August  29, 1994,  the 
applicant  had  declared  a  dividend  of  all 
investment  company  taxable  income 
and-reaUzed  capital  gains  in  the  amount 
of  $413,087.79  (as  of  the  close  of 
business  on  September  8, 1994)  payable 
to  common  shareholders  of  record  as  of 
September  8, 1994.  On  September  7, 
1994  a  dividend  of  all  accumulated  but 
impaid  dividends  on  shares  of 
MimiPreferred,  Series  W  of  the 
applicant  through  and  including 
September  8. 1994  was  declared, 
payable  no  later  than  September  9, 
1994,  in  the  amoimt  of  $3,336.00. 

7.  Applicant,  Nuveen  Premiiun 
Income  Municipal  Fund  3,  Inc. 
("NPN"),  Nuveen  Premium  Income 
Municipal  Fund  5  ("NPU")  and  the 
Acquiring  Fund  incurred  expenses  of 
$573,095  in  connection  with  the 
reorganization.  These  expenses  were 
borne  by  the  foregoing  entities  based  on 
their  respective  asset  size,  with 
applicant  paying  a  total  of  $87,491,  NPN 
paying  a  total  of  $111,067,  NPU  paying 
a  total  of  $126,119,  and  the  Acquiring 
Fund  paying  a  total  of  $248,418. 

8.  As  of  the  date  of  the  application, 
applicant  had  no  remaining  assets,  no 
debts  or  other  liabilities  other  than  those 
that  will  be  paid  by  the  Acquiring  Fund, 
and  no  securityholders. 

9.  Applicant  has  not,  within  the  last 
18  months,  transferred  any  of  its  assets 
to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are,  securityholders  of 
the  applicant.  Applicant  is  not  a  party 
to  any  litigation  or  administrative 
proceeding.  Applicant  is  not  now 
engaged,  and  does  not  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 

10.  Applicant  intends  to  file  for 
termination  with  the  Commonwealth  of 
Massachusetts  as  soon  as  practicable 
after  the  granting  of  the  order  requested 
by  the  application. 


For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  95-18665  Filed  7-28-95:  8:45  am] 
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Pnvestment  Company  Act  Ralaase  No. 
21236:811-7060] 

Nuveen  Select  Tax-Free  Income 
Portfolio  4;  Notice  of  Application 

July  21, 1995. 

AGENCY:  Sectuities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

E)eregistration  imder  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPtJCANT:  Nuveen  Select  Tax-Free 
Income  Portfolio  4. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMRY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  it  has  ceased 
to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  June  23, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  vifill  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  15, 1995,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  333  West  Wacker  Drive, 
Chicago,  Illinois  60606. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus.  Paralegal  Specialist,  at 
(202)  942-0584.  or  H.R.  Hallock.  Jr., 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicanf  is  a  closed-end 
diversified  management  investment 


company  organized  as  a  Massachusetts 
business  trust.  On  July  28, 1992, 
applicant  registered  under  the  Act  and 
filed  a  registration  statement  on  Form 
N-2  pursuant  to  section  8(b)  of  the  Act 
and  imder  the  Securities  Act  of  1933  to 
register  shares  of  its  common  stock.  The 
registration  statement  was  declared 
effective  on  September  18, 1992  and  the 
initial  public  offering  of  applicant's 
common  shares  commenced  shortly 
thereafter. 

2.  On  April  13, 1994,  applicant's 
Board  of  Trustees  approved  a  plan  of 
reorganization  whereby  Nuveen  Select 
Tax-Free  Income  Portfolio  3,  a 
Massachusetts  business  trust  registered 
under  the  Act  as  a  closed-end 
management  investment  company  (the 
"Acquiring  Fund"),  would  acquire 
substantially  all  of  applicant's  assets 
and  assume  substantially  all  of 
applicant's  liabilities  in  exchange  for 
shares  of  the  Acquiring  Fund.  In 
accordance  with  rule  17a-6  imder  the 
Act,  the  Board  of  Trustees  of  the 
applicant  determined  that  the 
reorganization  was  in  the  best  interest  of 
the  apphcant  and  that  the  interests  of 
the  existing  shareholders  of  the 
applicant  would  not  be  diluted  as  a 
result  of  the  reorganization.* 

3.  On  May  6, 1994,  the  Acquiring 
Fund  filed  a  registration  statement  of 
Form  N-14,  which  contained  proxy 
materials  soliciting  the  approval  of  the 
reorganization  by  applicant's 
shareholders.  The  registration  statement 
was  declared  effective  on  June  10,  1994. 
The  reorganization  was  approved  by  the 
applicant's  shareholders  at  the  annual 
shareholders'  meeting  held  on  August  3, 
1994. 

4.  As  of  August  4, 1994,  the  effective 
date  of  the  reorganization,  applicant  had 
outstanding  6,353,141  shares  of 
conunon  stock.  As  of  that  date, 
applicant's  aggregate  net  assets  were 
$89,634,486.14,  and  the  net  asset  value 
per  common  share  of  the  applicant  was 
$14.11.  Substantially  all  of  applicant's 
assets  were  transferred  to  the  Acquiring 
Fund  in  exchange  for  the  assumption  of 
substantially  all  of  the  applicant's 
Uabilities  and  the  number  of  Acquiring 
Fund  common  shares  having  an 
aggregate  net  asset  value  equal  to  the 
value  of  the  applicant's  net  assets. 


>  Applicant  and  the  Acquiring  Fund  may  be 
deemed  to  be  affiliated  persons  of  each  other  by 
reason  of  having  a  common  investment  adviser, 
common  directors,  and  common  officers.  Although 
purchases  and  sales  between  affiliated  i>ersons 
generally  are  prohibited  by  section  17(a)  of  the  Act, 
rule  17a-8  provides  an  exemption  for  certain 
purchases  and  sales  among  investment  companies 
that  are  affiliated  persons  of  one  another  solely  by 
reason  of  having  a  common  investment  adviser, 
common  directors,  and/or  common  officers. 


5.  Applicant  was  subsequently 
liquidated  and  distributed  pro  rata  to  its 
shareholders  the  Acquiring  Fund 
common  shares  (or  cash  in  lieu  of 
fractional  shares)  received  by  the 
applicant  pursuant  to  the  reorganization 
in  exchange  for  the  common  shares  of 
the  applicant  held  by  its  shareholders. 
Previously,  on  July  22,  1994,  the 
applicant  had  declared  a  dividend  of  all 
investment  income  taxable  income  in 
the  amount  of  $202,665.00  (as  of  the 
close  of  business  on  August  4.  1994) 
payable  to  shareholders  of  the  record  as 
of  August  4, 1994. 

6.  Applicant  and  the  Acquiring  Fund 
incurred  expenses  of  $171,169  in 
connection  with  the  reorganization. 
These  expenses  were  borne  by  the 
foregoing  entities  based  on  their 
respective  asset  size,  with  applicant 
paying  a  total  of  $86,082,  and  the 
Acquiring  Fund  paying  a  total  of 
$85,087. 

7.  As  of  the  date  of  the  fiUng  of  the 
application,  applicant  had  no  remaining 
assets,  no  debts  or  other  liabilities  other 
than  those  that  will  be  paid  by  the 
Acquiring  Fund,  and  no 
securityholders. 

8.  Applicant  has  not,  within  the  last 
18  months,  transferred  any  of  its  assets 
to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are,  securityholders  of 
the  applicant.  Applicant  is  not  a  party 
to  any  litigation  or  administrative 
proceeding.  Applicant  is  not  now 
engaged,  and  does  not  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 

9.  Applicant  intends  to  file  for 
termination  with  the  Commonwealth  of 
Massachusetts  as  soon  as  practicable 
after  the  granting  of  the  order  requested 
by  the  appUcation. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  95-18644  Filed  7-28-95;  8:45  am) 
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Nuveen  Texas  Premium  Income 
Municipal  Fund;  Notice  of  Application 

July  21, 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"): . 

APPLICANT:  Nuveen  Texas  Premium 
Income  Municipal  Fund. 


RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  it  has  ceased 
to  be  an  investment  company. 
FIUNG  DATE:  The  application  was  filed 
on  June  23, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  vrill  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
August  15,  1995.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  333  West  Wacker  Drive, 
Chicago.  Illinois  60606. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  H.R.  Hallock,  Jr.. 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
appUcation.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Pubhc  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  closed-end 
diversified  management  investment 
company  organized  as  a  Massachusetts 
business  trust.  On  August  21, 1992, 
applicant  registered  under  the  Act  and 
filed  a  registration  statement  on  Form 
N-2  pursuant  to  section  8(b)  of  the  Act 
and  under  the  Securities  Act  of  1933  to 
register  shares  of  its  common  stock.  The 
registration  statement  was  declared 
effective  on  December  17, 1992,  andthe^ 
initial  public  offering  of  its  conunon 
shares  commenced  shortly  thereafter. 

2.  On  March  18,  1993,  applicant  filed 
a  registration  statement  on  Form  N-2 
under  the  Securities  Act  of  1993 
whereby  it  registered  shares  of  preferred 
stock  ("MuniPreferred"),  Series  M.  The 
registration  statement  was  declared 
effective  on  April  8, 1993,  and  the 
initial  public  offering  of  its  preferred 
shares  commenced  shortly  thereafter. 

3.  On  June  29, 1994,  applicant's  Board 
of  Trustees  approved  a  plan  of 
reorganization  whereby  Nuveen  Texas 
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Quality  Income  Municipal  Fund,  a 
Massachusetts  business  trust  registered 
under  the  Act  as  a  closed-end 
management  investment  company  (the 
"Acquiring  Fxmd"),  would  acquire 
substantially  all  of  applicant's  assets 
and  assume  substantially  all  of 
applicant's  liabilities  in  exchange  for 
shares  of  the  Acquiring  Fund's  common 
stock.  In  accordance  with  rule  17a-8 
under  the  Act,  the  Board  of  Trustees  of 
the  appUcant  determined  that  the 
reorganization  was  in  the  best  interest  of 
the  applicant  and  that  the  interests  of 
the  existing  shareholders  of  the 
apphcant  would  not  be  diluted  as  a 
result  of  the  reorganization.^ 

4.  On  July  26. 1994.  the  Acquiring 
Fund  filed  a  registration  statement  on 
Form  N-14,  which  contained  proxy 
materials  sohciting  the  approval  of  the 
reorganization  by  applicant's 
shareholders.  The  registration  statement 
was  declared  effective  on  August  23. 
1994.  The  reorganization  was  approved 
by  the  applicant's  shareholders  at  the 
annual  shareholders'  meeting  held  on 
October  6. 1994. 

5.  As  of  November  8, 1994,  the 
effective  date  of  the  reorganization, 
applicant  had  outstanding  2.476,985 
shares  of  common  stock  and  760  shares 
of  MimiPreferred,  Series  M.  As  of  that 
date,  applicant's  aggregate  net  assets 
were  $47,805,776.03, Ihe  liquidation 
value  of  its  MuniPreferred,  Series  M, 
was  $19,000,000,  and  the  net  asset  value 
per  conunon  share  of  the  applicant  was 
$11.63.  Substantially  all  of  applicants 
assets  were  transferred  to  the  Acquiring 
Fund  in  exchange  for  (a)  the  assiunption 
of  substantially  all  of  the  applicant's 
liabilities,  (b)  the  number  of  Acquiring 
Fund  common  shares  having  an 
aggregate  net  asset  value  equal  to  the 
value  of  the  appUcant's  net  assets 
(calculated  net  of  the  liquidation 
preference  of  applicant's  MuniPreferred, 
Series  M),  and  (c)  760  shares  of 
Acquiring  Fund  MiuiiPreferred,  Series. 
M. 

6.  AppUcant  was  subsequently 
liquidated  and  distributed  (a)  pro  rata  to 
its  common  shareholders  the  Acquiring 
Fund  common  shares  (or  cash  in  Ueu  of 
fractional  shares)  received  by  the 
applicant  piu^uant  to  the  reorganization 
in  exchange  for  the  common  shares  of 
the  applicant  held  by  its  common 


'  Applicant  and  the  Acquiring  Fund  may  be 
deemed  to  be  affiliated  persons  of  each  other  by 
reason  of  having  a  common  investment  adviser, 
common  directors,  and  common  officers.  Although 
purchases  and  sales  between  affiliated  persons 
generally  are  prohibited  by  section  17(a)  of  the  Act. 
rule  178-8  provides  an  exemption  for  certain 
purchases  and  sales  among  investment  companies 
that  are  affiliated  persons  of  one  another  solely  by 
reason  of  having  a  common  investment  adviser, 
conunon  directors,  and/or  conunon  officers. 


shareholders  and  (b)  to  its  preferred 
shareholders  one  share  of  Acquiring 
Fimd  MuniPreferred,  Series  M,  in 
exchange  for  each  share  of  the 
applicant's  MuniPreferred,  Series  M. 
held  by  its  preferred  shareholders. 
Previously,  on  October  28, 1994.  the 
Applicant  declared  a  dividend  of  all 
investment  company  taxable  income  in 
the  amount  of  $228,625.72  (as  of  the 
close  of  business  on  November  8, 1994) 
payable  to  common  shareholders  or 
record  as  of  November  8, 1994.  On 
November  7, 1994,  a  dividend  of  all 
accumulated  but  unpaid  dividends  on 
shares  of  MuniPreferred,  Series  M  of  the 
applicant  through  and  including 
November  8, 1994,  was  declared,  to  be 
paid  no  later  than  November  15. 1994, 
in  the  amount  of  $1,743.66. 

7.  Total  expenses  incurred  by  the 
Applicant  and  the  Acquiring  Fund  in 
connection  with  the  reorganization  were 
$195,419.  AppUcant  and  the  Acquiring 
Fund  bore  $64,727  and  $130,692. 
respectively,  of  such  expenses,  based  on 
their  respective  asset  sizes. 

8.  As  of  May  31, 1995,  applicant  had 
liabilities  for  which  it  has  retained  cash 
in  the  amount  of  $43,382,32,  for  certain 
liabilities  accrued  for  in  connection 
with  the  reorganization.  Otherwise, 
AppUcant  has  no  debts  or  other 
UabiUties  other  than  those  that  will  be 
paid  by  the  Acquiring  Fund.  As  of  the 
date  of  the  application,  applicant  had  no 
securityholders. 

9.  Applicant  has  not,  within  the  last 
18  months,  transferred  any  of  its  assets 
to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are.  securityholders  of 
the  appUcant.  AppUcant  is  not  a  party 
to  any  litigation  or  administrative 
proceeding.  AppUcant  is  not  now 
engaged,  and  does  not  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 

10.  AppUcant  intends  to  file  for 
termination  with  the  Commonwealth  of 
Massachusetts  as  soon  as  practicable 
after  the  granting  of  the  order  requested 
by  the  application. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  95-18648  Filed  7-28-95;  8:45  am] 
BILUNG  COM  8010-01-M 


pnvestment  Company  Act  Release  No. 
21231;  811-7788] 

Nuveen  Virginia  Premium  Income 
■Municipal  Fund  2;  Notice  of 
Application 

)uly  21,  1995. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for 
deregistration  imder  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Nuveen  Virginia  Premium 
Income  Municipal  Fund  2. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  AppUcant 
requests  an  order  declaring  it  has  ceased 
to  be  an  investment  company. 
RUNG  DATE:  The  application  was  filed 
on  June  23, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  15, 1995,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natiue 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
AppUcant,  333  West  Wacker  Drive, 
Chicago,  lUmois  60606. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus.  Paralegal  SpeciaUst.  at 
(202)  942-0584,  or  H.R.  Hallock,  Jr., 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  appUcation 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1 .  Applicant  is  a  closed-end 
diversified  management  investment 
company  organized  as  a  Massachusetts 
business  trust.  On  June  14. 1993. 
applicantTegistered  under  the  Act  and 
filed  a  registration  statement  on  Form 
N-2  pursuant  to  section  8(b)  of  the  Act 
and  under  the  Securities  Act  of  1933  to 
register  shares  of  its  common  stock.  The 
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registration  statement  was  declared 
effective  on  July  23. 1993  and  the  initial 
public  offering  of  appUcant's  common 
shares  commenced  shortly  thereafter. 

2.  On  September  13.  1993,  appUcant 
filed  a  registration  statement  on  Form 
N-2  under  the  Securities  Act  of  1933 
whereby  it  registered  shares  of  preferred 
stock  ("MuniPreferred"),  Series  T.  The 
registration  statement  was  declared 
effective  on  November  5, 1993  and  the 
initial  public  offering  of  its  preferred 
shares  commenced- shortly  thereafter. 

3.  On  July  27,  1994,  appUcant's  Board 
of  Trustees  approved  a  plan  of 
reorganization  whereby  Nuveen  Virginia 
Premium  Income  Mimicipal  Fund,  a 
Massachusetts  business  trust  registered 
under  the  Act  as  a  closed-end 
management  investment  company  (the 
"Acquiring  Fund"),  would  acquire 
substantiaUy  all  of  applicant's  assets 
and  assume  substantially  all  of 
applicant's  UabiUties  in  exchange  for 
shares  of  the  Acquiring  Fund.  In 
accordance  with  rule  17a-8  under  the 
Act.  the  Board  of  Trustees  of  the 
applicant  determined  that  the 
reorganization  was  in  the  best  interest  of 
the  appUcant  and  that  the  interests  of 
the  existing  shareholders  of  the 
applicant  would  not  be  diluted  as  a 
result  of  the  reorganization.* 

4.  On  August  31. 1994.  the  Acquiring 
Fund  filed  a  registration  statement  on 
Form  N-14.  which  contained  proxy 
materials  soliciting  the  approval  of  the 
reorganization  by  applicant's 
shareholders.  The  registration  statement 
was  declared  effective  on  September  28. 
1994.  The  reorganization  was  approved 
by  the  appUcant's  shareholders  at  the 
annual  shareholders'  meeting  held  on 
November  3. 1994. 

5.  As  of  December  8. 1994.  the 
effective  date  of  the  reorganization, 
appUcant  had  outstanding  2.730,426 
shares  of  common  stock  and  832  shares 
of  MimiPreferred,  Series  T.  As  of  that 
date,  appUcant's  aggregate  net  assets 
were  $49,584,291.77.  and  the 
Uquidation  value  of  its  MuniPreferred. 
Series  T,  was  $20,800,000,  and  the  net 
asset  value  per  common  share  of  the 
applicant  was  $10.54.  Substantially  all 
of  appUcants  assets  were  transferred  to 
the  Acquiring  Fund  in  exchange  for  (a) 
the  assumption  of  substantially  all  of 
the  appUcant's  UabiUties,  (b)  the 


'  Applicant  and  the  Acquiring  Fund  may  be 
deemed  to  be  affiliated  persons  of  each  other  by 
reason  of  having  a  common  investment  adviser, 
common  directors,  and  common  officers.  Although 
purchases  and  sales  between  affiliated  persons 
generally  are  prohibited  by  section  17(a)  of  the  Act, 
rule  17a-8  provides  an  exemption  for  certain 
purchases  and  sales  among  investment  companies 
that  are  affiliated  persons  of  one  another  solely  by 
reason  of  having  a  conunon  investment  adviser, 
conunon  directors,  and/or  common  officers. 
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number  of  At:quiring  Fimd  common 
shares  have  an  aggregate  net  asset  value 
equal  to  the  value  of  the  appUcant's  net 
assets  (calculated  net  of  the  Uquidation 
preference  of  appUcant's  MuniPreferred, 
Series  T),  and  (c)  832  shares  of  the 
Acquiring  Fund's  MimiPreferred,  Series 
T. 

6.  The  appUcant  was  subsequently 
Uquidated  and  distributed  (a)  pro  rata  to 
its  common  shareholders  the  Acquiring 
Fund  common  shares  (or  cash  in  Ueu  of 
fi-actional  shares)  received  by  the 
appUcant  pursuant  to  the  reorganization 
in  exchange  for  the  common  shares  of 
the  appUcant  held  by  its  common 
shareholders  and  (b)  to  its  preferred 
shareholders  one  share  of  Acquiring 
Fund  MuniPreferred,  Series  T,  in 
exchange  for  each  share  of  the 
applicant's  MimiPreferred,  Series  T, 
held  by  its  preferred  shareholders. 
Previously,  on  November  25,  1994,  the 
appUcant  had  declared  a  dividend  of  aU 
investment  company  taxable  income  in 
the  amount  of  $260,760.95  (as  of  the 
close  of  business  on  December  8, 1994) 
payable  to  common  shareholders  of 
record  as  of  December  8, 1994.  On 
December  6, 1994  a  dividend  of  all 
accumulated  but  unpaid  dividends  on 
shares  of  MuniPreferred,  Series  T  of  the 
applicant  through  and  including 
December  8, 1994  was  declared,  payable 
on  December  14, 1994,  in  the  amount  of 
$3,078.40. 

7.  Applicant  and  the  Acquiring  Fund 
incurred  expenses  of  $171,635  in 
connection  with  the  reorganization. 
These  expenses  were  borne  by  the 
foregoing  entities  based  on  their 
respective  asset  size,  with  applicant 
paying  a  total  of  $60,601,  and  the 
Acquiring  Fund  paying  a  total  of 
$111,034. 

8.  As  of  May  31, 1995,  appUcant  had 
liabilities  accrued  in  connection  with 
the  reorganization  for  which  it  has 
retained  cash  in  the  amount  of 
$13,356.50.  Otherwise,  AppUcant  has 
no  debts  or  other  UabiUties  other  than 
those  that  will  be  paid  by  the  Acquiring 
Fund.  As  of  the  date  of  the  filing  of  the 
application,  applicant  had  no 
securityholders. 

9.  AppUcant  has  not,  within  the  last 
18  months,  transferred  any  of  its  assets 
to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are,  securityholders  of 
the  applicant.  Applicant  is  not  a  party 
to  any  litigation  or  administrative 
proceeding.  Applicant  is  not  now 
engaged,  and  does  not  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 

10.  Applicant  intends  to  file  for 
termination  with  the  Commonwealth  of 
Massachusetts  as  soon  as  practicable 


after  the  granting  of  the  order  requested 
by  the  appUcation. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 
[PR  Doc.  95-18664  Filed  7-28-95;  8:45  am) 

WLUNQ  CODE  a010-01-M 

[Ret.  No.  IC-21249/812-0480] 

SunAmerica  Series  Trust,  et  al.;  Notice 
of  Application 

July  25, 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  appUcation  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  SunAmerica  Series  Trust 
("SunAmerica  Trust"),  Anchor  Pathway 
Fund  ("Anchor  Fund"),  Anchor  Series 
Trust  ("Anchor  Trust");  and 
SunAmerica  Equity  Funds,  SunAmerica 
Income  Funds  and  SunAmerica  Money 
Market  Funds,  Inc.  (collectively,  the 
"Retail  Funds"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  sections  6(c)  and  17(b)  for  an 
exemption  from  section  17(a)  and  rule 
17g-l(b)  thereunder. 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  each  of 
applicants'  present  and  future  series  • 
(each,  a  "Fund")  to  (a)  purchase  fideUty 
bond  coverage  and/or  directors'  and . 
officers'/errors  and  omissions  ("D&O/ 
E&O")  insurance  (fideUty  bond  and 
D&O/E&O  insurance  collectively 
referred  to  as  "Insurance  Coverage") 
trom  National  Union  Fire  Insurance 
Company  of  Pittsburgh,  PA  or  any  other 
insurance  company  that  may  be  an 
affiliated  person  of  an  affiUated  person 
of  such  Fund  solely  because  the 
affiliated  person  is  a  subadvisor  to  the 
Fund  and  (b)  settle  any  claims  that  may 
arise  in  coimection  with  such  Insurance 
Coverage.  The  order  also  would  permit 
Anchor  Fund  to  be  named  as  a  joint 
insured  on  a  fideUty  bond  writh  the 
other  Funds,  even  though  Anchor  Fund 
does  not  meet  the  requirements  of  rule 
17g-l(b)(3)  under  the  Act. 
FILING  DATE:  The  appUcation  W8«  filed 
on  February  13. 1995  and  amended  on 
July  6. 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
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received  by  the  SEC  by  5:30  p.m.  on 
August  21, 1995,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington.  D.C.  20549. 
Applicant,  733  Third  Avenue.  New 
York,  New  York  10017. 

FOn  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai.  Staff  Attorney,  at  (202) 
942-0574.  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  SunAmerica  Trust,  a  registered 
open-end  management  investment 
company,  has  fourteen  series  Funds. 
Shares  of  SunAmerica  Trust  are  issued 
only  in  connection  with  investments  in 
variable  annuity  contracts  issued  by 
Anchor  National  Life  Insiu-ance 
Company  ("Anchor  National").  Anchor 
National  is  a  wholly  owned  subsidiary 
of  Sun  Life  Insurance  Company  of 
America,  a  wholly  owned  subsidiary  of 
SunAmerica  Inc.  SimAmerica  Asset 
Management  Corp.  ("SAAMCo").  an 
indirect  wholly  owned  subsidiary  of 
Anchor  National,  serves  as  investment 
adviser  for  all  the  Funds  of  SunAmerica 
Trust.  All  of  the  Funds  of  SunAmerica 
Trust,  except  the  High- Yield  Bond 
Portfolio  and  the  Cash  Management 
Portfolio,  have  a  subadviser  which  is 
not  an  affiliated  person  or  an  affiliated 
person  of  an  affiliated  person  of 
SAAMCo. 

2.  Anchor  Fund,  a  registered  open- 
end  management  investment  company, 
has  seven  series  Fimds.  Shares  of  the 
Anchor  Fund  are  issued  in  connection 
with  investments  in  variable  annuity 
contracts  issued  by  Anchor  National. 
Capital  Research  and  Management 
Company  serves  as  the  investment 
adviser  to  the  Anchor  Fimd.  Anchor 
Investment  Adviser,  Inc.,  an  indirect 
wholly  owned  subsidiary  of  Anchor 
National  and  an  affiUate  of  SAAMCo 
and  SunAmerica  Capital  Services,  Inc. 
("SACS"),  is  the  Anchor  Fund's 
business  manager. 


3.  Anchor  Trust,  a  registered  open- 
end  management  investment  company, 
has  twelve  series  funds.  Shares  of 
Anchor  Trust  are  issued  only  in 
connection  with  investments  in  variable 
annuity  and  variable  life  insurance 
contracts  issued  by  Anchor  National, 
Phoenix  Mutual,  First  SunAmerica  Life 
Insurance  Company  and  Presidential 
Life  Insiuance  Company.  First 
SunAmerica  Life  Insurance  Company  is 
an  indirect  wholly-owned  subsidiary  of 
SimAmerica  Inc.  SAAMCo  serves  as 
investment  adviser,  and  Wellington 
Management  Company  serves  as 
subadviser,  to  all  the  Fimds  of  Anchor 
Trust. 

4.  SimAmerica  Equity  Funds  and 
SimAmerica  Income  Funds  are 
registered  open-end  management 
investment  companies.  SunAmerica 
Equity  Funds  has  six  series  Funds  and 
SunAmerica  Income  Funds  has  five 
series  Funds.  SunAmerica  Money 
Market  funds,  Inc.,  a  registered  open- 
end  management  investment  company, 
has  one  series  fund.  Shares  of  these 
Retail  Funds  are  offered  to  the  public. 
SACS  acts  as  distributor  to  the  Retail 
Funds  and  is  an  indirect  wholly  owned 
subsidiary  of  Anchor  National  and  an 
affiliate  of  SAAMCo.  SAAMCo  is  the 
investment  adviser  for  all  Funds 
comprising  the  Retail  Funds.  GSAM 
International  and  American 
International  Group  Asset  Management, 
Inc.  ("AIGAM")  serve  as  subadvisers  for 
certain  portions  of  the  Global  Balanced 
fund  series  of  SunAmerica  Equity 
Funds.  In  addition,  AIGAM  has 
subcontracted  with  its  affiliate.  AIGAM 
International  Limited,  to  provide  the 
Global  Balanced  Fund  with  asset 
allocation  and  subadvisory  services  in 
respect  to  European  securities  markets. 
Each  of  AIGAM  and  AIGAM 's  affiliated 
companies  is  an  indirect  wholly  owned 
subsidiary  of  American  International 
Group,  Inc.,  an  international  insurance 
organization. 

5.  National  Union  Fire  Insurance 
Company  of  Pittsburgh,  PA  ("National 
Union")  is  a  wholly-owned  subsidiary 
of  American  International  Group,  Inc. 
Neither  National  Union  nor  any 
affiliated  person  thereof  is  an  affiliated 
person  of  SAAMCo,  Anchor  Investment 
Adviser,  Inc  ,  Anchor  National,  or  any 
officer,  trustee,  director  or  employee  of 
any  applicant.  Neither  National  Union 
nor  any  affiliated  person  thereof  owns 
5%  or  more  of  the  shares  of  any  Fund. 

6.  Applicants  request  that  a  Fund  be 
permitted  to  (a)  Purchase  Insurance 
Coverage  from  National  Union  or  any 
other  insurance  company  who  may  be 
an  affiliated  person  of  an  affiliated 
person  of  such  Fund  solely  because  the 
affiliated  person  is  a  subadviser  to  the 


fund  and  (b)  settle  any  claims  that  may 
arise  in  connection  with  such  Insurance 
Coverage.  Applicants  further  request 
relief  for  any  other  registered 
investment  company,  or  series  thereof, 
which  in  the  future  is  advised  by 
SAAMCo,  or  an  entity  in  control  of, 
controlled  by,  or  under  common  control 
with  SAAMCo,  or  whose  shares  are 
distributed  by  SACS,  or  an  entity  in 
control  of,  controlled  by,  or  under 
common  control  with  SACS,  and  which 
is  a  member  of  the  SunAmerica  "[glroup 
of  investment  companies"  as  defined  in 
rule  lla-3(a)(5)  under  the  Act.  At 
present,  the  only  existing  Fund  that  may 
rely  on  the  requested  relief  is  the  Global 
Balanced  Fund  because  of  the 
relationship  between  AIGAM  and 
National  Union. 

7.  Applicants  also  request  that  Anchor 
Fund  be  named  as  a  joint  insured  on  a 
fidelity  bond  with  the  other  Funds. 

8.  All  of  the  Funds  (except  Anchor 
Fund)  are  currently  joint  insureds  under 
one  fidelity  bond  and  one  D&O/E&O 
policy  in  order  to  obtain  the  maximum 
coverage  for  the  lowest  possible  cost. 
One  of  the  methods  of  negotiating 
coverage  and  premiums  is  to  solicit 
quotations  from  as  many  different 
insurance  companies  as  possible. 
Applicants  believe  that  there  are  only 
five  major  carriers  of  fidelity  bond 
coverage,  including  National  Union, 
with  a  combined  capacity  of  over  $100 
million,  and  that  there  are  several  other 
carriers  that  provide  excess  rather  than 
primary  coverage.  National  Union  is  one 
of  the  highest  rated  of  these  companies 
and  applicants  believe  that  National 
Union  accounts  for  a  significant  amount 
of  this  capacity.  Given  the  limited 
universe  of  insurance  companies  that 
provide  fidelity  bond  coverage, 
applicants  believe  that  it  is  not  in  the 
best  interests  of  the  Funds  or  their 
shareholders  to  preclude  the  funds  fi^om 
purchasing  Insurance  Coverage  from  an 
insurance  company  such  as  National 
Union  merely  because  of  its  affiliation 
with  the  subadviser  to  one  or  more  of 
the  Funds. 

9.  Applicants  state  that  no  person 
who  is  potentially  in  a  position  to 
control  or  influence  SAAMCo  or  the 
Funds'  decisions  with  respect  to 
Insurance  Coverage  will  have  a 
relationship  with  any  affiliated 
insurance  company  from  which 
coverage  will  be  purchased  or  with 
which  settlements  will  be  negotiated. 
Pursuant  to  the  conditions  set  forth 
below,  in  addition  to  the  finings  to  be 
made  by  the  trustees  of  each  Fund  at  the 
time  of  purchasing  Insurance  Coverage, 
rule  1 7g-l  requires  that  the  trustees  of 
each  Fund  who  are  not  interested 
persons  of  the  Fund  (the  "disinterested 


trustees"),  approve  the  form  and  amount 
of  fidehty  bond  coverage  for  each  Fund, 
as  well  as  the  allocation  of  the  premium 
of  a  joint  insured  bond.  Similarly,  rule 
17d-l  (d)(7)  requires  the  disinterested  to 
make  certain  findings  relating  to  each 
Fund's  participation  in  a  joint  D&O/E&O 
insurance  policy  and  the  proposed 
allocation  of  premiums.  AppUcants 
believe  that  the  requirements  of 
approval  by  the  disinterested  trustees 
impose  an  additional  level  of  protection 
against  any  confficts  of  interest  which 
could  arise  from  the  use  of  an  affiUated 
insurance  company. 

10.  Anchor  Fimd  is  currently  covered 
by  a  single  insured  bond.  Applicants 
state  that  the  inclusion  of  Anchor  Fund 
as  an  additional  insured  on  a  joint  bond 
will  result  in  cost  savings  for  Anchor 
Fund  for  at  least  comparable  coverage  to 
that  which  it  currently  maintains. 
Applicants  believe  that  there  are 
economies  of  scale  realized  in  the 
pricing  of  fidelity  bonds.  Applicants 
state  that  the  inclusions  of  Anchor  Fund 
as  an  additional  insured  on  the  other 
Funds'  joint  bond  will  potentially  result 
in  lower  costs  of  coverage  for  such  other 
Funds.  Therefore,  the  addition  of 
Anchor  Fund  could  potentially  allow  a 
greater  number  of  insureds  to  share  the 
same  costs,  thereby  reducing  the  cost  for 
each  insured. 

Applicants'  Legal  Analysis 

1.  Section  17(a),  in  pertinent  part, 
prohibits  an  affiUated  person  of  a 
registered  investment  company,  acting 
as  principal,  from  selling  to  or 
purchasing  from  such  registered 
company,  any  security  or  other 
property.  Section  17(b)  provides  that  the 
SEC  may  exempt  a  transaction  from 
section  17(a)  if  evidence  establishes  that 
the  terms  of  the  proposed  transaction, 
including  the  consideration  to  be  paid, 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned,  and  that  the 
proposed  transaction  is  consistent  with 
the  policy  of  the  registered  investment 
company  concerned  and  with  the 
general  purposes  of  the  Act.  The  sale  of 
fidelity  bond  coverage  to  a  fund  by  an 
affiliated  person  or  an  affiliated  person 
of  an  affiliated  person  is  a  principal 
transaction  prohibited  by  section  17(a). 
The  settlement  of  claims  under  such  a 
fidelity  bond  also  would  be  prohibited 
by  section  17(a)  because  the  settlement 
of  a  claim  under  an  insurance  policy 
entails  the  release  of  a  property  right 
(i.e.,  of  a  right  to  sue  under  the  policy 
with  respect  to  the  claim). 

2.  Applicants  state  that  the  only  type 
of  principal  transaction  intended  to  be 
permitted  under  the  requested  order  is 
one  that  might  be  deemed  to  be 


prohibited  by  section  17(a)  solely 
because  of  an  insurance  company's 
relationship  with  the  subadviser  to  one 
or  more  Funds.  Applicants  believe  that 
the  proposed  transactions  will  meet  the 
standards  of  section  17(b).  SAAMCo  is 
the  entity  responsible  for  negotiating  the 
Insurance  Coverage  on  behalf  of  each 
Fund,  as  well  as  any  settlements  of 
claims  submitted  to  the  insurance 
company.  SAAMCo  and  its  affiliates 
will  be  unaffiliated  with  any  insurance 
company  that  may  be  considered  to 
provide  any  part  of  such  Insurance 
Coverage.  In  all  cases  for  which  relief  is 
being  sought,  the  sudadviser  and  the 
affiliated  insurance  company  will  be 
separate  legal  entities.  Accordingly,  if 
SAAMCo  decides  to  purchase  all  or  any 
portion  of  the  Funds'  Insurance 
Coverage  from  an  affiUated  insurance 
company,  or  to  settle  a  claim  with  an 
affiliated  insurance  company  for  less 
than  the  face  amount  thereof,  SAAMCo 
can  neither  lose  nor  gain  financially  on 
the  basis  of  whether  the  transaction  is 
beneficial  or  detrimental  to  such 
affiliated  insurance  company. 

3.  SAAMCo,  SACS  ana  Sun  America 
Fund  Services,  Inc.  ("SAFS"),  (an 
affiliate  of  SAAMCo  and  SACS  which 
serves  as  shareholder  servicing  agent  for 
the  Retail  Funds),  are  joint  insureds 
under  the  Fund's  current  Insurance 
Coverage.  SAAMCo  therefore  has  an 
interest  in  obtaining  the  best  possible 
coverage  at  the  lowest  possible  cost  for 
all  of  the  insureds.  Furthermore, 
applicants  state  that  in  negotiating  the 
amount  of  any  extra-judicial  settlement 
under  Insurance  Coverage  on  behalf  of 

a  Fund  with  an  affiliated  insurance 
company,  SAAMCo  has  an  interest  in 
maximizing  the  Fund's  recovery. 
SAAMCo 's  advisory  fees  are  determined 
as  a  percentage  of  Fund  assets,  and, 
accordingly,  SAAMCo  has  an  interest  in 
maximizing  the  assets  of  each  Fund. 
Apphcants  believe  that  because  there 
will  be  no  conffict  of  interest  inherent 
in  the  Funds'  decision  to  purchase 
Insurance  Coverage  from  an  affiliated 
insurance  company  or  to  settle  a  claim 
under  such  coverage,  there  is  no  danger 
of  overreaching  on  the  part  of  any 
person  concerned  with  the  transaction. 

4.  Section  17(g)  and  rule  17g-l 
thereunder  require  that  officers  and 
employees  of  investment  companies 
widi  access  to  company  assets  be 
bonded  against  larceny  and 
embezzlement  by  a  reputable  fidelity 
insurance  company.  Under  the  rule,  a 
group  of  related  investment  companies 
or  an  investment  company  and  certain 
affiUates  may  use  a  joint  insured  bond. 
Rule  17f-l(b)(3)  specifies  the  types  of 
persons  that  may  be  joint  insureds 
under  a  fidelity  bond.  Under  section 


6(c),  the  SEC  may  exempt  classes  of 
transactions  from  any  provisions  of  the 
Act  or  of  any  rule  if  and  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  the  pubfic  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

5.  Applicants  request  that  Anchor 
Fund  be  permitted  to  be  named  as  a 
joint  insured  on  a  joint  fideUty  bond 
MTith  the  other  Funds.  SAAMCo,  SACS 
and  SAFS.  even  though  Anchor  Fund 
does  not  meet  the  requirements  of  rule 
17g-l(b)(3).  Applicants  state  that 
Anchor  Investment  Adviser,  Inc..  an 
affiliate  of  SAAMCo,  is  the  business 
manager  for  Anchor  Fund  and  as  such 
acts  as  administrator  for  Anchor  Fund. 
In  addition,  the  officers  and  trustees  of 
Anchor  Fund  are  the  same  persons  as 
the  officers  and  trustees  of  SubAmerica 
Trust.  AppUcants  beUeve  that  there  is  a 
reasonable  business  relationship 
between  Anchor  Fund  and  the  other 
Funds  and  that  the  inclusion  of  Anchor 
Fund  in  a  bond  with  the  other  Funds  is 
consistent  with  the  intention  reflected 
in  rule  17g-l(b)(3)  to  permit 
participation  in  a  joint  bond  by 
investment  companies  that  are  related. 

Conditions 

AppUcants  agree  that  the  order 
granting  the  requested  reUef  shall  be 
subject  to  the  following  conditions; 

1.  Prior  to  the  purchase  of  any 
Insurance  Coverage  from  an  affiliated 
insurance  company,  and  before  any 
material  amendment  to  such  Insurance 
Coverage,  a  majority  of  the  trustees  of 
each  of  the  Funds,  and  a  majority  of  the 
trustees  who  are  not  interested  persons 
of  the  Funds,  will  find  that  the 
Insurance  Coverage  selected  will 
provide  the  best  available  protection  for 
shareholders  of  the  Funds  ad  the  lowest 
cost  available  in  light  of  the  coverage. 

2.  In  the  event  of  a  loss  covered  by 
such  Insurance  Coverage,  the  trustees  of 
the  Fund  incurring  the  loss,  including  a 
majority  of  the  trustees  who  are  not 
interested  persons  of  the  Fund,  will 
evaluate  and  approve  the  amount  of  the 
loss,  and  the  Fund  will  submit  a  claim 
for  that  amount  to  the  affiliated 
insurance  company.  If  the  affiliated 
insurance  company  makes  a  insurance 
offer  for  less  than  the  amount  submitted. , 
the  adequacy  of  the  settlement  offer  will 
be  evaluated  by  the  Fund's  trustees. 
Such  a  settlement  may  be  accepted  if 

the  trustees  of  the  Fund,  including  a 
majority  of  the  trustees  who  are  not 
interested  persons  of  the  Fund, 
determine  that  the  settlement  offer  is 
reasonable  and  fair  and  does  not  involve 
overreaching  on  the  part  of  the  affiliated 
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insurance  company  and  is  in  the  best 
interest  of  the  Fund  and  its 
shareholders. 

3.  The  board  will  record  and  preserve 
a  description  of  al  affiliated  insurance 
company  transactions,  their  findings, 
the  information  or  materials  upon 
which  their  findings  are  based  and  the 
basis  thereof.  All  such  records  will  be 
maintained  for  a  period  of  not  less  than 
six  years,  the  first  two  years  in  an  easily 
accessible  place,  and  will  be  available 
for  inspection  by  the  staff  of  the  SEC. 

For  the  Commission,  by  the  Division  of 
Implementation  Management,  under 
delegated  authority. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 

IFR  Doc  95-18705  Filed  7-2»-95;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Oiaastar  Loan  Area  »2800] 

Florida;  Declaration  of  Disaster  Loan 
Area 

Pasco  County  and  the  contiguous 
Counties  of  Hernando,  Hillsborough, 
Pinellas,  Polk,  and  Simiter  in  the  State 
of  Florida  constitute  a  disaster  area  as  a 
result  of  damages  caused  by  flooding 
which  occurred  on  July  18.  Applications 
for  loans  for  physical  damage  may  be 
filed  until  the  close  of  business  on 
September  25, 1995,  and  for  economic 
injury  until  the  close  of  business  on 
April  25. 1996,  at  the  address  listed 
below: 
U.S.  Small  Business  Administration. 

Disaster  Area  2  Office,  One  Baltimore 

Place,  Suite  300,  Atlanta.  GA  30308 
or  other  locally  announced  locations. 

The  interest  rates  are: 


Federal  Register  /  Vol.  60,  No.  146  /  Monday,  July  31.  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  146  /  Monday,  July  31,  1995  /  Notices 


39069 


Percent 

For  Ptrysical  Damage: 

Homeowners  with  credit  avait- 

abie  eteewtiere  

8.000 

Homeowners     wittiout     credK 

available  elsewhere    

4.000 

Businesses  with  credtt  available 

elsewhere  

8.000 

Businesses  and  non-profit  orga- 

nizations without  credit  avail- 

able elsewhere  „.. 

4.000 

Others  (including  non-profit  or- 

ganizations) with  credit  avail- 

ahln  piRnwtmm                     

7.125 

For  Economic  Injury: 

Businesses  and  small  agricul- 

tural    cooperatives     without 

credit  available  elsewhere 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  280006  and  for 
economic  injury  the  number  is  857800. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  July  25, 1995. 
Philip  Lader. 
Administrator 

[FR  Doc.  95-18674  Filed  7-28-95;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Weeli  Ended  July  21, 
1995 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within    - 
21  days  of  date  of  filing. 

Docket  Number:  OST-95-329 
Date/J7ed.Julyl9. 1995 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC23  Telex  Mail  Vote  749. 

Europe-Southwest  Pacific  General 

Increase,  r-1 — Intermediate  Fares  r- 

2 — First  Class  Fares 
Proposed  Effective  Date:  September  1, 

1995 
Docket  Number:  OST-95-330 
Date/j7ed.Julyl9, 1995 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC12  Telex  Mail  Vote  748, 

North  Atlantic-Afiica  Rescission 

Resolution  003 
Proposed  Effective  Date:  August  31, 

1995 
Docket  Number:  OST-95-333 
Date  filed:  July  19, 1995 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC12  Reso/P  1677  dated  July 

11. 1995,  US-Europe  resolutions  r- 

1  to  r-33 
Proposed  Effective  Date:  August  31. 

1995 
Paulette  V.  Twine, 

Chief,  Documentary  Services  Division 
IFR  Doc.  95-18682  Filed  7-28-95;  8:45  ami 
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Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  0  During  the  Weak 
Ended  July  21, 1995 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  imder  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  AppUcations.  or 


Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
procQpdings. 

Docket  Number:  OST-95-331 
Date /i7ed:  July  19. 1995 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  16. 1995 
Description:  Application  of  Midway 
AirUnes  Corporation  pursuant  to  49 
U.S.C.  §4402  and  Subpart  Q  of  the 
Regulations,  applies  for  a  certificate 
of  public  convenience  and  necessity 
to  permit  Midway  to  provide 
scheduled  foreign  air  transportation 
of  i>ersons.  property  and  mail 
between:  (1)  Raleigh/Durham,  North 
Carolina  and  St.  Maarten, 
Netherlands  Antilles,  and  (2J 
Raleigh/Durham,  North  Carolina 
and  Cancim,  Mexico. 
Docket  Number:  OST-95-335 
Dafe/iVed:  July  20,  1995 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  17, 1995 
Description:  Application  of  Eva 
Airways  Corporation,  pursuant  to 
49  U.S.C.  §  41302  and  Subpart  Q  of 
the  Regulations,  applies  for  an 
amenchnent  to  its  foreign  air  carrier 
permit  to  engage  in  the  scheduled 
foreign  air  transportation  of 
persons,  property  and  mail  beyond 
EVA's  authorized  U.S.  points 
(Guam,  Honolulu,  Seattle,  San 
Francisco.  Los  Angeles.  Dallas  and 
New  YorkJ  to  Panama  City.  Panama, 
and  vice  versa. 
Paulette  V.  Twine, 

Chief,  Documentary  Services  Division. 
IFR  Doc.  95-18681  Filed  7-28-95;  8:45  amj 
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Federal  Aviation  Administration 

Extension  of  the  Public  Comment 
Period  Regarding  the  Notice  of  Intent 
to  Prepare  Supplemental 
Environmental  Impact  Statement;  Cal 
Black  Memorial  Airport,  Halls 
Crossing,  Utah 

agency:  Federal  Aviation 

Administration  (FAAJ. 

ACTION:  Extension  of  comment  period. 

SUMMARY:  The  Northwest  Mountain 
Region  of  the  FAA  announces  it  has 
extended  the  public  comment  period 
regarding  its  notice  of  intent  to  prepare 
Draft  and  Final  Supplemental 


Enviroiunental  Impact  Statements 
(SEISJ  for  further  study  of  potential 
noise  impacts  associated  with  operation 
of  Cal  Black  Memorial  Airport  at  Halls 
Crossing,  Utah.  Interested  agencies  and 
persons  are  invited  to  submit  written 
comments  as  to  their  concerns  regarding 
potential  noise  impacts  upon  areas 
surrounding  the  airport  and  how  those 
impacts  could  be  addressed  in  the  Draft 

sets. 

DATES:  In  order  to  be  considered, 
written  comments  must  be  received  on 
or  before  September  29, 1995. 
ADDRESSES:  Send  comments  to  Mr. 
Dennis  G.  Ossenkop.  Federal  Aviation 
Administration.  Airports  Division.  1601 
Lind  Ave.  S.W..  Renton.  WA  98055- 
4056.  Questions  concerning  the  draft 
EIS  or  the  process  being  applied  by  the 
FAA  in  coimection  with  this  study 
should  also  be  directed  to  Mr. 
Ossenkop. 

SUPPLEMENTARY  INFORMATION:  The 
public  scoping  (comment)  period  for  the 
Supplemental  Enviroiunental  Impact 
Statement,  Cal  Black  Memorial  Airport, 
Halls  Crossing,  Utah,  has  been  extended 
because  of  possible  misunderstanding 
that  might  have  occurred  due  to  two 
typographical  errors  in  the  Notice  of 
Intent  published  in  the  Federal  Register 
dated  March  23,  1995,  on  page  15320. 
Specifically,  under  Supplementary 
Information,  the  word  "reserved" 
should  have  read  "reversed".  Secondly, 
under  Supplementary  Information,  the 
case  number  "988"  should  have  read 
case  number  "998".  The  FAA  regrets 
any  inconvenience  these  errors  may 
have  created. 

Issued  in  Renton,  Washington  on  July  17, 
199|si. 
Lowell  H.  Johnson, 

Manager,  Airports  Division,  Federal  Aviation 
Administration,  Northwest  Mountain  Region, 
Renton,  Washington. 

[FR  Doc.  95-18733  Filed  7-28-95;  8:45  am} 
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RTCA,  Inc.,  Special  Committee  186 
Standards  for  Airport  Security  Access 
Control 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2)  noUce 
is  hereby  given  for  special  committee 
186  meeting  to  be  held  August  16-17, 
1995.  The  August  16  Working  Groups  1 
and  2  sessions  will  be  9  a.m.-12  noon, 
and  the  Plenary  Session  will  begin  at 
1:00  p.m.  The  August  17  Plenary 
Session  will  begin  at  9  a.m.  The  meeting 
will  be  held  at  RTCA,  Inc.,  1140 
Connecticut  Avenue,  N.W.,  Suite  1020, 
Washington,  DC,  20036. 


The  agenda  will  include:  (1) 
Chairman's  Introductory  Remarks/ 
Review  of  Meeting  Agenda;  (2)  Review 
and  Approval  of  Minutes  of  the 
Previous  Meeting;  (3)  Report  of  Working 
Group  Activities:  a.  Working  Group  1 
Report  (Operations  Working  Group);  b. 
Working  Group  2  Report  (Technical 
Working  Group);  (4)  Report  on  FAA 
DLORT  Activity;  (5)  Reports  on 
Activities  at  MITRE:  a.  Analysis  of  the 
Necessary  Capabilities  of  an  ADS-B 
System;  b.  Update  on  the  Universal 
Access  Transceiver  (UAT);  (6) 
Secondary  Methods  of  Position 
Determination:  a.  Airborne — Passive 
Listening  to  Interrogations/Replies;  b. 
Ground — Multilateration  of  ADS-B 
Signals;  (7)  TCAS/ ADS-B  Architectures: 
(8)  Presentation  of  Self-Organizing 
TDMA  Data  Link;  (9)  Other  Business; 
(10)  Date  and  Place  of  Next  Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availabihty. 
With  the  approval  of  the  chairman, 
members  of  the  pubhc  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue. 
N.W..  Suite  1020,  Washington,  D.C. 
20036;  (202)  833-9339  (phone)  or  (202) 
833-9434  (fax).  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  D.C,  on  July  25, 
1995. 

Janice  L.  Peters, 

Designated  Official. 

[FR  Doc.  95-18735  Filed  7-28-95;  8:45  am) 
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Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  49  CFR  Sections 
211.9  and  211.41.  notice  is  hereby  given 
that  the  Federal  Railroad 
Administration  (FRA)  has  received  from 
the  National  Railroad  Passenger 
Corporation  (AMTRAK)  a  request  for  a 
waiver  of  compliance  with  a 
requirement  of  Federal  rail  safety 
standards.  The  petition  is  described 
below,  including  the  regulatory 
provisions  involved  and  the  nature  of 
the  relief  being  requested. 

National  Railroad  Passenger 
Corporation  Waiver  Petition  Doclcet 
Number  H-95-3 

The  National  Railroad  Passenger 
Corporation  (AMTRAK)  seeks  a  waiver 
of  compliance  with  certain  provisions  of 
the  Locomotive  Safety  Regulations  (49 
CFR  Part  229).  AMTRAK  is  requesting  a 
temporary  waiver  of  compliance  with 


Section  229.29.  for  eleven  locomotives 
equipped  with  the  New  York  Air  Brake 
Company/Knorr  Brake  Corporation 
Computer  Controlled  Brake  (CCB). 
Section  229.29  stipulates  that  all  brake 
valves  must  be  cleaned,  tested  and 
inspected  every  736  calendar  days.  On 
January  29, 1985,  FRA  granted  approval 
for  the  26-L  type  air  brake  equipment  to 
be  cleaned,  inspected  and  tested  every 
1,104  calendar  days.  The  petition 
requests  that  the  CCB  brake  valves  be 
maintained  on  a  5-year  test  interval. 

The  CCB  brake  equipment  combines 
certain  pneumatic  features  of  the  26L 
brake  with  microprocessor  controls.  The 
CCB  pneumatic  and  electro-pneumatic 
devices  rely  on  poppet  valve  and  seat 
technology  which  has  been  proven  in 
service  in  other  Knorr  brake  equipment. 

Locomotive  AMTRAK  809  was 
equipped  with  the  CCB  brake 
equipment  when  buih  by  General 
Electric  Company  (GE)  in  1993.  It  was 
placed  in  service  on  August  31, 1993, 
and  has  since  accmnulated  over  260,000 
miles  in  intercity  revenue  operation 
both  as  a  lead  and  trail  unit.  Early 
software  logic  defects  were  corrected  as 
they  occurred  and  the  CCB  system  has 
been  reliable  since.  Amtrak  is  requesting 
the  waiver  for  this  locomotive  and  for 
10  additional  P40  locomotives  (Amtrak 
700-709)  now  being  delivered  by  GE. 

The  CCB  system  consists  of  a  console 
desk  controller,  an  electronic  control 
system  unit  and  a  pneumatic  interface 
unit.  The  electronic  control  system  unit 
contains  the  logic  processor  (computer), 
power  supply,  input/output  interfaces, 
diagnostic  program  and  brake  operation 
programs.  The  desk  console  controller 
contains  the  standard  automatic  and 
independent  brake  operating  handles. 
The  console  controller  also  contains  a 
direct  connection  to  brake  pipe  which  is 
utilized  for  emergency  brake 
applications.  The  pneumatic  interface 
unit  contains  the  connections  to  the 
standard  train  line  and  locomotive 
multiple  unit  pneumatic  lines.  The 
pneumatic  unit  contains  all  of  the 
devices  which  are  driven  by  the 
electronic  control  system  to  perform  all 
functions  currently  carried  out  by  the 
26-L  brake  system. 

The  brake  system  includes  advanced 
diagnostics  and  a  self  test  program.  The 
self  test  program  is  manually  initiated 
and  provides  a  test  of  all  electronic  and 
pneumatic  interface  functions.  Any 
faults  detected  are  displayed  on  the 
system  unit.  In-service  faults  are 
detected  and  stored  in  non-volatile 
memory.  The  railroad  states  that  safety 
is  enhanced  by  the  CCB  Equipment  in 
(1)  constant  vigilance  for  deviation  from 
performance  by  the  microcomputer,  (2) 
the  control  of  faults  to  a  known  safe 
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condition,  and  (3)  the  capability  of 
warning  the  operator  of  a  fault 
condition.  These  featiuBS  are  not 
available  in  the  existing  26-L  Brake 
Equipment.  Life  of  all  components  are 
rated  in  excess  of  5-years. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Docket  Niunber  H-95-3)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  Nassif 
Building,  400  Seventh  Street.  S.W., 
Washington,  D.C.  20590. 
Communications  received  within  45 
days  of  the  date  of  publication  of  this 
notice  will  be  considered  by  FRA  before 
final  action  is  taken.  Comments  received 
after  that  date  will  be  considered  as  far 
as  practicable.  All  written 
communications  concerning  these 
proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  in  Room  8201, 
Nassif  Building,  400  Seventh  Street, 
S.W.,  Washington,  D.C.  20590. 

Issued  in  Washington,  DC  on  July  26, 1995. 
Phil  Olekszyk, 

Deputy  Associate  Administrator  for  Safety 
Compliance  and  Pro-am  Implementation 
[FR  Doc.  95-18680  Filed  7-28-95;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

July  21, 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Pubbc  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasiuy  Biueau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasiuy  Department 
Clearance  Officer,  Department  of  the 


Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
Special  Request:  In  order  to  conduct  the 
customer  satisfaction  survey  described 
below  in  early  August,  the  Department 
of  Treasiuy  is  requesting  Office  of 
Management  and  Budget  (OMB)  review 
and  approval  of  this  information 
collection  by  July  27, 1995.  To  obtain  a 
copy  of  this  survey,  please  write  to  the 
IRS  Clearance  Officer  at  the  address 
Usted  below. 

Internal  Revenue  Service  (ERS) 

0^4B  Number:  1545-1349. 

Project  Number:  SOI-01 1 . 

Type  (^Review:  Revision. 

Title:  Customer  Satisfaction  Study  for 
New  1040  Forms. 

Description:  There  is  an  ongoing  effort 
within  the  IRS  to  both  increase 
customer  satisfaction  with  the  forms 
that  taxpayers  are  required  to  submit,  as 
well  as  increase  the  efficiency  with 
which  the  IRS  uses  modern  technology 
to  machine  read  and  process  those 
forms.  In  order  to  further  this  effort,  the 
IRS,  under  the  guidance  of  the  Tax 
Forms  Standardization  project  office,  is 
performing  some  final  testing  on  a  new 
version  of  the  1040  form,    v 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
350. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour,  34  minutes. 

Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden: 
546  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869,  Intemaf  Revenue 
Service.  Room  5571, 1111  Constitution 
Avenue,  N.W.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-7340.  Office  of  Management 
and  Budget.  Room  10226.  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Dale  A.  Morgan. 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  95-18642  Filed  7-28-95;  8:45  ami 
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Office  of  the  Comptroller  of  the 
Currency 

Information  Collections  Sutmitted  to 
OMB  for  Review 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 
ACTION:  Notice  of  information 
collections  submitted  to  OMB  for  review 
and  approval  under  the  Paperwork 
Reduction  Act  of  1980. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 


Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35),  the  Office  of  the 
Comptroller  of  the  Currency  (OCC) 
hereby  gives  notice  that  it  has  sent  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  imder  the  Paperwork 
Reduction  Act,  various  information 
collections. 

DATES:  Comments  on  these  information 
collections  are  welcome  and  should  be 
submitted  by  August  28, 1995. 
ADDRESSES:  A  copy  of  any  information 
collection  may  be  obtained  by  calling  or 
writing  the  OCC  contact. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  the  Office  of  the 
Comptroller  of  the  Currency  (OCC)  has 
sent  to  OMB  information  collections  for 
review  under  the  Paperwork  Reduction 
Act  as  follows: 

I.  OMB  Control  Number  1557-0070 

Title:  (MA) — Insider  Transactions  (12 
CFR31). 

Type  of  Review:  Regular  submission. 

Description:  This  information 
collection  implements  statutes  that 
require  national  bank  insiders  to  report 
indebtedness  and  national  banks  to 
disclose  the  indebtedness  of  executive 
officers  and  principal  stockholders  to 
the  bank  or  its  correspondent  banks. 

Form  Number:  FFIEC  004. 

OMB  Number:  1557-0070. 

Affected  Public:  Businesses  or  other 
for-profit. 

Number  of  Respondents:  33,350 
respondents. 

Total  Annual  Responses:  67,100 
responses. 

Average  Hours  Per  Response:  1.4 
hours. 

Total  Annual  Burden  Hours:  96,533 
hours. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)395-7340,  Paperwork  Reduction 
Project  1557-0070,  Office  of 
Management  and  Budget,  Room  10226, 
New  Executive  Office  Building, 
Washington.  DC  20503. 

OCC  Contact:  John  Ference  or  Jessie 
Gates,  (202)874-5090,  Legislative  and 
Regulatory  Activities  Division  (1557- 
0070),  Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW. 
Washington.  DC  20219. 

Comments:  Comments  regarding  the 
information  collection  should  be 
addressed  to  both  the  OMB  reviewer 
and  the  OCC  contact  Usted  above. 

n.  OMB  Control  Number  1557-0155 

Title:  Payment  of  Dividends;  Capital 
Limitations  (12  CFR  5.61(c),  5.61(d),  and 
5.62(e)). 

Type  of  Review:  Regular  submission. 


Description:  These  regulations 
prescribe  capital  and  earnings 
limitations  on  the  payment  of  dividends 
by  national  banks.  The  regulations 
require  maintenance  of  records  and  the 
submission  of  requests  for  approval  to 
pay  dividends  in  excess  of  certain 
-— limitations.  The  regulations  are 
necessary  for  bank  safety  and 
soundness. 

Form  Number:  None. 

OMB  Number:  1557-0155. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  192 
respondents. 

Total  Annual  Responses:  192 
responses. 

Average  Hours  Per  Response:  3.2 
hours. 

Total  Annual  Burden  Hours:  617 
hours. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)395-7340,  Paperwork  Reduction 
Project  1557-0155,  Office  of 
Management  and  Budget,  Room  10226, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

OCC  Contact:  John  Ference  or  Jessie 
Gates,  (202)874-5090,  Legislative  and 
Regulatory  Activities  Division  (1557- 
0155),  Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW. 
Washington,  DC  20219. 

Comments:  Comments  regarding  the 
information  collection  should  be 
addressed  to  both  the  OMB  reviewer 
and  the  OCC  contact  listed  above. 

m.  OMB  Control  Number  1557-0156 

Title:  (MA)— Monthly  Consolidated 
Foreign  Currency  Report. 

Type  of  Review:  Regular  submission. 

Description:  This  information  is 
needed  to  monitor  the  foreign  exchange 
positions  of  major  institutions  and  to 
detect  changes  in  policy  in  individual 
banks.  Also  used  as  an  aid  in  the 
analysis  of  foreign  markets.  All 
respondents  are  major  U.S.  banks  or 
branches  or  agencies  of  foreign  banks. 

Form  Number:  FFIEC  035. 

OMB  Number:  1557-0156. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  29 
respondents. 

Total  Annual  Responses:  348 
responses. 

Average  Hours  Per  Response:  12.7 
hours. 

Total  Annual  Burden  Hours:  4,413 
hours. 

OMB  Reviewer:  Milo  Sunderhauf. 
(202)395-7340.  Paperwork  Reduction 
Project  1557-0156,  Office  of 
Management  and  Budget,  Room  10226, 
New  Executive  Office  Building, 
Washington.  DC  20503. 
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OCC  Contact:  John  Ference  or  Jessie 
Gates,  (202)874-5090,  Legislative  and 
Regulatory  Activities  Division  (1557- 
0156),  Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW, 
Washington,  DC  20219. 

Comments:  Comments  regarding  the 
information  collection  should  be  ^ 

addressed  to  both  the  OMB  reviewer 
and  the  OCC  contact  listed  above. 

IV.  OMB  Control  Number  1557-0176 

Title:  Record  and  Disclosure 
Requirements— FRB  Regs  B,  C,  E,  M. 
and  Z. 

Type  of  Review:  Regular  submission. 

Description:  This  burden  is 
attributable  to  FRB  Regs  B  (Equal  Credit 
Opportunity).  C  (Home  Mortgage 
Disclosure),  E  (Electronic  Funds 
Transfer),  M  (Consumer  Leasing),  and  Z 
(Truth-in-Lending). 

Form  Number:  None. 

OMB  Number:  1557-0176. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  3,650 
respondents. 

Total  Annual  Responses:  3,650 
responses. 

Average  Hours  Per  Response:  1 ,558 
hour. 

Total  Annual  Burden  Hours: 
5,842,600  hours. 

OMB  Reviewer:  Milo  Sunderhauf. 
(202)395-7340,  Paperwork  Reduction 
Project  1557-0176,  Office  of 
Management  and  Budget,  Room  10226, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

OCC  Contact:  John  Ference  or  Jessie 
Gates,  (202)874-5090.  Legislative  and 
Regulatory  Activities  Division  (1557- 
0176).  Office  of  the  Comptroller  of  the 
Currency,  250  E  Street.  SW, 
Washington,  DC  20219. 

Comments:  Cotnments  regarding  the 
information  collection  should  be 
addressed  to  both  the  OMB  reviewer 
and  the  OCC  contact  listed  above 

V.  OMB  Control  Number  1557-0193 

Title:  Community  Development 
Information  Collection. 

Type  of  Review:  Regular  submission. 

Description:  The  OCC  needs  hard  data 
to  determine  the  level  and  type  of 
national  bank  activity  in  local 
community  development.  The  OCC  uses 
the  information  collected  from  national 
banks  to  determine  the  effectiveness  of 
its  program  to  encourage  national  banks 
to  continue  and  expand  their 
community  development  efforts. 

Form  Number:  None. 

OMB  Number:  1557-0193. 

Respondents:  Businesses  or  other  for- 
profit 


Number  of  Respondents:  3,150 
respondents. 

Total  Annual  Responses:  3,150 
responses. 

Average  Hours  Per  Response:  2  hours. 

Total  Annual  Burden  Hours:  6,300 
hours. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)395-7340,  Paperwork  Reduction  • 
Project  1557-0193,  Office  of 
Management  and  Budget,  Room  10226, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

OCC  Contact:  John  Ference  or  Jessie 
Gates,  (202)874-5090.  Legislative  and 
Regulatory  Activities  Division  (1557- 
0193),  Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW, 
Washington,  DC  20219. 

Comments:  Comments  regarding  the 
information  collection  should  be 
addressed  to  both  the  OMB  reviewer 
and  the  OCC  contact  listed  above. 

Dated:  July  25,  1995. 
James  F.E.  Gillespie, 

Director,  Legislative  6- Regulatory  Activities. 
[FR  Doc.  95-18671  Filed  7-28-95:  8:45  am] 
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Internal  Revenue  Service 

Privacy  Act  of  1974,  as  Amended; 
System  of  Records 

AGENCY:  Internal  Revenue  Service, 
Treasury  Department. 

ACTION:  Notice  of  alteration  of  Privacy 
•  Act  system  of  records. 

SUMMARY:  The  Treasury  Department, 
Internal  Revenue  Service,  gives  notice  of 
a  proposed  alteration  to  the  system  of    - 
records  entitled  Integrated  Data 
Retrieval  System  (IDRS)  Security  Files— 
Treasury/IRS  34.018,  which  is  subject  to 
the  Privacy  Act  of  1974,  5  U.S.C.  552a. 
The  system  notice  was  last  published  in 
its  entirety  in  the  Federal  Register,  vol. 
57,  page  14056,  on  April  17,  1992. 
DATES:  Comments  must  be  received  no 
later  than  August  30,  1995.  The 
alteration  to  the  system  of  records  will 
be  effective  September  11, 1995,  unless 
comments  are  received  which  result  in 
a  contrary  determination. 
ADDRESSES:  Comments  should  be  sent  to 
Chief  Information  Officer.  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW,  Washington,  DC  20224. 
Comments  will  be  made  available  for 
public  inspection  and  copying  in  the 
Internal  Revenue  Service's  Freedom  of 
Information  Reading  Room,  1111 
Constitution  Avenue,  NW,  Room  1621, 
Washington,  DC  20224,  telephone 
number  (202)  622-5164.  (not  a  toll  free 
caU). 
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FOn  FURTHER  INFORMATION  CONTACT: 
Barbara  Macken,  Project  Manager,  IDRS 
Monitoring  Project.  Systems 
Development  Projects  Management  IS:D. 
Chief  Infoimation  Officer.  Internal 
Revenue  Service.  (703)  235-0147. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  alteration  is  to  enable  the 
Internal  Revenue  Service  to  implement 
the  Electronic  Audit  Research  Log 
(EARL)  system,  which  is  being 
implemented  to  enhance  voluntary 
compliance  through  the  assxu^nce  of 
ethical  conduct  by  IRS  employees.  The 
alteration  to  the  existing  Privacy  Act 
notice  is  to  ensure  this  system  of 
records,  including  the  EARL  system,  is 
in  compUance  with  the  Privacy  Act. 
Several  other  changes  are  being  made  to 
the  notice  due  to  organizational  changes 
and  changes  in  reference  to  resource 
materials.  We  are  also  proposing  an 
amendment  of  31  CFR  1.36  to  exempt 
this  system  of  records  from  certain 
provisions  of  the  Privacy  Act.  The 
exemption  is  intended  to  comply  with 
legal  prohibitions  against  the  disclosure 
of  certain  kinds  of  information  and  to 
protect  certain  information  on 
individuals  maintained  in  this  system  of 
records. 

The  specific  changes  to  the  record 
system  being  altered  are  set  forth  below. 

Under  "System  Location:",  after 
"Service  Centers"  add  "Regional 
Offices,  Customer  Service  Sites, 
Submission  Processing  Centers, 
Development  Centers,  Computing 
Centers.  Field  Information  Systems 
Offices  (nSO)". 

Under  "Categories  of  Records  in  the 
System",  add  ",  including  record  logs  of 
employees  who  have  accessed  taxpayer 
records  in  a  manner  that  appears  to  be 
inconsistent  with  standard  IRS 
practice(s)." 

Under  "Authority  for  Maintenance  of 
the  System",  26  U.S.C.  6103  is  being 
added. 

Under  "Routine  Uses  of  Records 
Maintained  in  the  System,  Including 
Categories  of  Users  and  the  Pxuposes  of 
Such  Uses:",  delete  "Disclosures  are  not 
made  outside  the  Department."  Add  the 
following  routine  use: 

"Disclosing  of  returns  and  retiun 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103." 

Under  "Storage:",  delete  ciurent  text, 
and  replace  with  "Magnetic  media,  hard 
copy  and  optical  storage  media." 
Under  "Retrievability:".  delete 
current  text  and  replace  with  "Indexed 
by  employee's  Social  Security  Number 
and  employee  identification  number. 
Also  may  be  retrieved  by  the  Taxpayer 
Identification  Nvunber  (TIN)  of  the 
taxpayer  whose  account  is  being 


accessed,  date  and  time,  command  code, 
and  terminal." 

Under  "Safeguards:",  delete 
"Manager's  Security  Handbook,  IRM 
1(16)12",  and  replace  with  "Automated 
Information  Systems  Security 
Handbook,  IRM  2(10)00." 

Under  "System  Manager(s)  and 
Address:",  delete  "Systems 
Management  Division,  Information 
Systems  Management",  and  replace 
with  "Operations  Division,  Network  and 
Systems  Management." 

Under  "Notification  Procediu*:", 
delete  current  text,  and  replace  with 
"This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual." 

Under  "Record  Access  Procedure:", 
delete  current  text,  and  replace  with 
"This  system  is  exempt  and  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records." 

Under  "Record  Source  Categories:", 
delete  current  text,  and  replace  with 
"This  system  of  records  contains,  (1)  tax 
returns  and  return  information,  (2) 
account  transaction  and  inputs  to  tax 
accounts,  (3)  employee  user 
identification  and  profile  information, 
(4)  access  record  logs  to  tax  accounts, 
and  (5)  data  may  also  be  retrieved  from 
other  published  IRS  systems  of  records 
used  in  the  operation  of  this  system." 

Under  "Exemptions  Claimed  for  this 
System:,"  delete  the  word,  "none",  and 
replace  with  "This  system  is  exempt 
fitjm  5  U.S.C.  552a(c)(3),  (d)(1),  (d)(2). 
(d)(3),  (d)(4),  (e)(1),  (e)(4)(G).  (H),  and  (I), 
and  (f)  of  the  Privacy  Act  pursuant  to  5 
U.S.C.  552a(k)(2). 

The  system  notice,  as  amended,  is 
published  in  its  entirety  below.  A 
proposed  rule  exempting  this  system 
from  certain  provisions  of  the  Privacy 
Act  is  to  be  published  separately  in  the 
Federal  Register. 

Dated:  July  20. 1995. 
Alex  Rodriguez, 
Deputy  Assistant  Secretary  (Administration). 

TREASURY/IRS  34.018 

SYSTEM  NAME: 

Integrated  Data  Retrieval  System 
(IDRS)  Security  Files— Treasury/IRS. 

SYSTEM  LOCATION: 

National  Office,  District  Offices, 
Internal  Revenue  Service  Centers, 
Regional  Offices,  Customer  Service 
Sites,  Submission  Processing  Centers, 
Development  Centers,  Computing 
Centers,  Field  Information  Systems 
Offices  (FISO)  and  the  Austin 
Compliance  Center.  (See  IRS  Appendix 
A  for  addresses  at  57  FR  14110,  April 
17, 1992.) 


CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Employees  who  input  or  who  are 
authorized  to  input  IDRS  transactions 
and  (2)  taxpayers  whose  accounts  are 
accessed. 

CATEQORIES  OF  RECORDS  IN  THE  SYSTEM:  

Record  logs  of  the  employees  who  are 
authorized  access  to  IDRS  and  of 
employee  inputs  and  inquiries 
processed  through  IDRS  terminals, 
including  record  logs  of  employees  who 
have  accessed  IDRS  in  a  manner  that 
appears  to  be  inconsistent  with  standard 
IRS  practice(s). 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTBI: 

5  U.S.C.  301;  26  U.S.C.  6103,  7602, 
7801  and  7802. 

PURPOSE(S): 

To  aid  the  ongoing  efforts  of  the  IRS 
to  enhance  the  protection  of 
confidential  tax  returns  and  return 
information  from  unauthorized  access, 
by  assuring  the  public  that  their  tax 
information  is  being  protected  in  an 
ethical  and  legal  manner,  thereby 
promoting  voluntary  taxpayer 
compliance. 

ROUTME  USES  OF  RECORDS  MAMTAMCO  M  THE 
SYSTEM,  MCLUOINQ  CATETORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POUOES  AND  PRACTICES  FOR  STORING. 
RETmEVMQ,  ACCESSMG.  RETAINmQ,  AND 
DISPOSINQ  OF  RECORDS  IN  THE  SYSTEM  ; 

STORAGE: 

Magnetic  media,  hard  copy,  and 
optical  storage  media. 

retrevabuty: 

Indexed  by  employee's  Social 
Security  Number  and  employee 
identification  number.  Also  may  be 
retrieved  by  the  Taxpayer  Identification 
Number  (TIN)  of  the  taxpayer  whose 
account  is  being  accessed,  date  and 
time,  command  code,  and  terminal 
identification. 

safeguards: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  Systems  Security 
Handbook.  IRM  2(10)00. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbook, 
IRM  1(15)59.1  through  1(15)59.32. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Program  Management  and 
Evaluation  Section,  Information 


Systems  Security  Program  Branch, 
C^rations  Management  Division, 
Network  and  Systems  Management,  ' 
Information  Systems,  National  Office. 

NOmCATION  PROCBMJRE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RCCORO  ACCESS  PROCEDURES: 

This  system  is  exempt  and  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 


[AC-39;  GTS  No.  03971] 


20  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 


•OURCf  CATIOOMCt: 

This  system  of  records  contains  (1)  tax 
returns  and  return  information.  (2) 
account  transactions  and  inputs  to  tax 
accounts.  (3)  employee  user 
identification  and  profile  information, 

(4)  access  record  logs  to  accounts,  and 

(5)  data  may  also  be  retrieved  bom  other 
QtS  published  systems  of  records  used 
in  the  operation  of  this  system. 

HillMitXIMPTlDFNOMCtWTAWPIIOVIONS 
OPTMACT: 

This  system  is  exempt  bom  5  U.S.C. 
552a{c)(3),  (d)(1).  (d)(2),  (d)(3),  {d)(4). 
(e)(1).  <e)(4)(G).  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C  ^ 

552a(k)(2). 

(FR  Doc.  9S-18719  Filed  07-28-95: 8:45  am] 
I  COM  4S1».|»# 


OMm  Of  Thrift  Sup«fvWon 

gtmdard  Fwtorai  Saving*  AMOciation, 
Fradarlek.  MD:  fWWramant  of 
laRoeoivor 


Notice  is  hereby  given  that,  pursuant 
to  die  authority  contained  in 
Subdivision  (C)  of  §  5(dM2)  of  the  Home 
OiimMs'  Loan  Act.  the  Oifice  of  Thrift 
Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
ConservatcH'  Standard  Federal  Savings 
Assodatirai,  Frederick,  Maryland 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  June  30. 1995. 

Dated:  July  25. 1995. 

By  the  Office  of  Thrift  Supervision. 
rirtflj  M.  White. 
CtMporato  Technician. 
(FR  Doc  95-18630  Piled  7-28-95;  8:45  am] 


JMI 


Rrst  Federal  Savings  and  Loan 
Association  of  Gadsden.  Gadsden,  AL; 
Approval  of  Conversion  Application 

Notice  is  hereby  given  that  on  July  24, 
1995.  the  Assistant  Director,  Corporate 
Activities  Division.  Office  of  Thrift 
Supervision,  or  her  designee,  acting 
pursuant  to  delegated  authority, 
approved  the  application  of  First 
Federal  Savings  and  Loan  Assodatien  of 
Gadsden,  Gadsden,  Alabama,  to  convert 
to  the  stock  form  of  organization.  Copies 
of  the  application  are  available  for 
inspection  at  the  Information  Services 
Division,  Office  of  Thrift  Supervision, 
1700  G  Street,  NW.,  Washington,  DC 
20552,  and  the  Atlanta  Regional  Office, 
Office  of  Thrift  Supervision,  1475 
Peachtree  Street,  NE.,  Atlanta,  GA 
30309. 

Dated:  July  25, 1995. 

By  the  Office  of  Thrift  Supervision. 
Kimbn-ly  M.  White. 
Corporate  Technician. 
(FR  Doc.  95-18634  Filed  7-28-95;  8:45  am] 
sajjNO  cooc  tns-«i-« 

[AC-96:  OTS  No.  08460] 

First  Fodaral  Savinga  Bank,  Cynthiana, 
KY;  Approval  of  Convarslon 
Application 

Notice  is  hereby  given  that  on  July  5. 
1995.  the  Assistant  Director.  Corporate 
Activities  Division.  Office  of  Thrift 
Supervision,  or  her  designee,  acting 
pursuant  to  delegated  authority, 
approved  the  application  of  First 
Federal  Savings  Bank,  Cynthiana, 
Kentucky,  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552,  and 
the  Central  Regional  Office,  Office  of 
Thrift  Supervision,  111  East  Wacker 
Dtive,  Suite  800.  Chicago.  Illinois 
60601-4360. 

Dated:  July  25, 1994. 

By  the  Office  of  Thrift  Supervision. 
KisdMrijrM.  White. 
Corporate  Technician. 
[FR  Doc  95-18631  Filed  7-28-95;  8:45  am] 
■LUNQ  COM  tr»-«1-M 

[AC-3S;  OTS  No.  00341] 

Hartf  n  Fadaral  Savinga  Banit,  Hardin, 
MO;  Approval  of  Conversion 
Applicatfon 

Notice  is  hereby  given  that  on  July  24, 
1995.  the  Assistant  I^irector,  Corporate 


Activities  Division,  Office  of  Thrift 
Supervision,  or  her  designee,  acting 
pursuant  to  delegated  authority, 
approved  the  application  of  Hardin 
Federal  Savings  Bank,  Hardin,  Missouri, 
to  convert  to  the  stock  form  of 
organization.  Copies  of  the  appUcation 
are  available  for  inspection  at  the 
Information  Services  Division,  Office  of 
Thrift  Supervision,  1700  G  Street,  N.W., 
Washington.  D.C.  20552.  and  the 
Midwest  Regional  Office.  Office  of 
Thrift  Supervision,  122  W.  John 
Carpenter  Freeway,  Suite  600,  Irving. 
Texas  75039-2010. 


Dated:  July  25. 1995. 

By  the  Office  of  Thrift  Supervision. 
Kimberty  M.  White. 
Corporate  Technician. 
[FR  Doc  95-18633  Filed  7-28-95;  8:45  am] 
BMJJNO  CODE  «73I>-01-M 


[AC-37;  OTS  No.  03307] 

Klamath  Rrst  Federal  Savinga  and 
Loan  Association,  Klamath  Falls.  OR; 
Approval  of  Conversion  Application 

Notice  is  hereby  given  that  on  July  24, 
1995,  the  Assistant  Director,  Corporate 
Activities  Division,  Office  of  Thrift 
Supervision,  or  her  designee,  acting 
pursuant  to  delegated  authority, 
approved  the  application  of  Klamath 
Firet  Federal  Savings  and  Loan 
Association,  Klamath  Falls.  Oregon,  to 
convert  to  the  stock  form  of 
oiganization.  Copies  of  the  appUcation 
are  available  for  inspection  at  the 
information  Services  Division,  Office  of 
Thrift  Supervision.  1700  G  Street.  NW., 
Washington.  DC  20552.  and  the  West 
Regional  Office.  Office  of  Thrift 
Supervision,  1  Montgomery  Street.  Suite 
400,  San  Francisco,  California  94104. 

Dated:  July  25, 1995. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White. 
Corporate  Technician. 
[FR  Doc  95-18632  Filed  7-28-95;  8:45  am] 
iSJJNQ  OOOi  •7l».«1-H 

[AC-40;  OTS  No.  06684] 

Harrodsburg  First  Fadaral  Savings  and 
Loan  Association,  HarrodstMirg,  KY; 
Approval  of  Conversion  Application 

Notice  is  hereby  given  that  on  July  24, 
1995,  the  Assistant  Director,  Corporate 
Activities  Division.  Office  of  Thrift 
Supervision,  or  her  designee,  acting 
pursuant  to  delegated  authority, 
approved  the  application  of 
Harrodsburg  First  Federal  Savings  and 
Loan  Association.  Harrodsburg, 
Kentucky,  to  convert  to  the  stock  form 
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of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1700  G 
Street,  N.W.,  Washington,  D.C.  20552. 
and  the  Central  Regional  Office,  Office 
of  Thrift  Supervision,  111  East  Wacker 
Drive,  Suite  60601-4360. 

Dated:  July  25. 1995. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White. 
Corporate  Technician. 
[FR  Doc.  95-18635  Filed  7-28-95;  8:45  am] 

BIUJNG  COOE  6720-01-M 


[AC-41;OTS  No.  07274] 

Nelson  County  Federal  Savings  and 
Loan  Association,  Bardstown, 
Kentucl(y;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  July  24, 
1995.  the  Assistant  Director.  Corporate 
Activities  Division,  Office  of  Thrift 
Supervision,  or  her  designee,  acting 
pursuant  to  delegated  authority, 
approved  the  appUcation  of  Nelson 
County  Federal  Savings  and  Loan 
Association,  Bardstown,  Kentucky,  to 
convert  to  the  stock  form  of 


organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division,  Office  of 
Thrift  Supervision,  1700  G  Street,  N.W.. 
Washington,  D.C.  20552,  and  the  Central 
Regional  Office,  Office  of  Thrift 
Supervision.  Ill  East  Wacker  Drive. 
Suite  60601-4360. 

Dated:  July  25. 1995. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  Whits. 
Corporgfe  Technician. 
[PR  Doc.  95-18636  Filed  7-28-95;  8:45  am] 
BILLINQ  COOE  «720-01-«i 


\ 


Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  nneetings  published  under 
the  "Qovemnient  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b<e)(3). 


NATIONAL  WOMEN'S  BUSINESS  COUNOL 

SUMMARY:  In  accordance  with  the 
Women'i  Business  Ownership  Act, 
Public  Law  100-403  as  amended,  the 
National  Women's  Business  Council 
announces  forthcoming  Council 
Meetings.  The  meeting  will  cover  the 
National  Women's  Business  Council 
and  the  Interagency  Committee  on 
Women's  Business  Enterprise's  aimual 
report  and  outreach. 

DATE:  August  8. 1995  from  2:00  pm  to 
6:00  pm. 

ADDRESS:  The  White  House  Conference 
Center.  726  Jackson  Place,  Truman 
Conference  Room.  Washington,  D.C. 

DATE:  August  9. 1995  from  9:00  am  to 
11:00  am.  . 

ADDRESS:  White  House — Indian  Treaty 
Room. 

STATUS:  Open  to  the  public/Open  to  the 
press. 

CONTACT:  For  further  information 
contact  Amy  Milhnan.  Executive 
Director  or  Juliette  Tracey,  Deputy 
Director.  National  Women's  Business 
Council.  409  Third  Street.  S.W.,  Suite 
5850,  Washington,  D.C.  20024.  (202) 
205-3850. 
Natasha  Ning. 

Public  Relations  Coordinator,  National 
Women's  Business  Council. 

IFR  Doc.  95-18889  Filed  7-27-95;  3:55  pm] 

BILUNO  COOE  802S-01-M 


Federal  Register 

VoL  60,  No.  146 

Monday.  July  31,  1995 


1995 


V 


JMI 


39076 


Federal  Register  /  Vol.  60,  No.  146/Monday,  July  31,  1995  /  Corrections 


39077 
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F«d«ral  KBgister 

Vol.  60.  No.  146 
Monday.  July  31.  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  edrtorial  corrections  of  previously 
putjlished  Presidential.  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agerx:y  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


P.D.  071295A] 
Marine  Mammals 

Correction 

In  notice  document  95-17690 
appearing  on  page  37054  in  the  issue  of 
Wednesday,  July  19. 1995,  in  the  first 
column,  imder  the  heading  DATES,  in  the 
fifth  line,  "[insert  date  30  days  after 
date  of  publication  in  the  Federal 
Register]"  should  read  "August  18, 
1995." 

BtLLMG  CODE  1S06-01-O 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Eficiency  and 
Renewable  Energy 

10  CFR  Part  430 

[Docket  No.  EE-RM-93-801] 

Energy  Conservation  Program  for 
Consumer  Products:  Proposed 
Rulemaking  Regarding  Energy 
Conservation  Standards  for 
Refrigerators,  Refrigerator-Freezers, 
and  Freezers 

Correction 

In  proposed  rule  document  95-17625 
beginning  on  page  37388  in  the  issue  of 
Thursday,  July  20, 1995,  make  the 
following  correction: 

S43a32    [Corr«cted] 

On  page  37415,  in  §430.32,  in  the 
table,  in  the  third  column,  in  the  ninth 
entry,  "38.0"  should  read  "398.0". 

BILUNQ  CODE  1SQ6-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42CFRPart50 

Office  of  the  Secretary 

45CFRPart94 

RIN  0905-AEOl 

Ot}jectivity  in  Research 

Correction 

In  rule  dociiment  95-16799  beginning 
on  page  35810,  in  the  issue  of  Tuesday, 
July  11, 1995,  make  the  following 
corrections: 

1.  On  pages  35818  through  35819, 
§§50.604,  50.605,  and  50.606  should  be 
removed. 

2.  The  following  sections  were 
inadvertently  omitted  and  should  read 
as  set  forth  below: 

§  94.4    institutional  responsiblHty  regarding 
conflicting  Interests  of  investigators. 

Each  Institution  must: 

(a)  Maintain  an  appropriate  written, 
enforced  policy  on  conflict  of  interest 
that  complies  with  this  part  and  inform 
each  Investigator  of  that  policy,  the 
Investigator's  reporting  responsibiUties, 
and  of  these  regulations.  If  the 
Institution  carries  out  the  PHS-funded 
research  through  subcontractors,  or 
collaborators,  the  Institution  must  take 
reasonable  steps  to  ensure  that 
Investigators  working  for  such  entities 
comply  with  this  part,  either  by 
requiring  those  Investigators  to  comply 
with  the  Institution's  policy  or  by 
requiring  the  entities  to  provide 
assurances  to  the  Institution  that  will 
enable  the  Institution  to  comply  with 
this  part. 

(b)  Designate  an  institutional 
official(s)  to  solicit  and  review  financial 
disclosure  statements  from  each 
Investigator  who  is  planning  to 
participate  in  PHS-funded  research. 

(c)(1)  Require  that  by  the  time  an 
application  is  submitted  to  PHS,  each 
Investigator  who  is  planning  to 
participate  in  the  PHS-funded  research 
has  submitted  to  the  designated 
official(s]  a  listing  of  his/her  known 
Significant  Financial  Interests  (and 
those  of  his/her  spouse  and  dependent 
children): 


(i)  That  would  reasonably  appear  to 
be  affected  by  the  research  for  which 
PHS  funding  is  sought;  and 

(ii)  In  entities  whose  financial 
interests  would  reasonably  appear  to  be 
affected  by  the  research. 

(2)  All  financial  disclosures  must  be 
updated  during  the  period  of  the  award, 
either  on  an  annual  basis  or  as  new 
reportable  Significant  Financial 
Interests  are  obtained. 

(d)  Provide  guidelines  consistent  with 
this  part  for  the  designated  official(s)  to 
identify  conflicting  interests  and  take 
such  actions  as  necessary  to  ensure  that 
such  conflicting  interests  will  be 
managed,  reduced,  or  eliminated. 

(e)  Maintain  records  of  all  financial 
disclosures  and  all  actions  taken  by  the 
Institution  with  respect  to  each 
conflicting  interest  for  three  years  after 
final  payment  or,  where  applicable,  for 
the  other  time  periods  specified  in  48 
CFR  part  4,  subpart  4.7. 

(f)  Establish  adequate  enforcement 
mechanisms  and  provide  for  sanctions 
where  appropriate. 

(g)  Certify,  in  each  contract  proposal, 
that: 

(1)  There  is  in  effect  at  that  Institution 
a  written  and  enforced  administrative 
process  to  identify  and  manage,  reduce 
or  eliminate  conflicting  interests  with 
respect  to  all  research  projects  for  which 
funding  is  sought  fit>m  the  PHS; 

(2)  Prior  to  the  Institution's 
expenditure  of  any  funds  under  the 
award,  the  Institution  will  report  to  the 
PHS  Awarding  Component  the 
existence  of  any  conflicting  interest  (but 
not  the  nature  of  the  interest  or  other 
details)  found  by  the  Institution  and 
assure  that  the  interest  has  been 
managed,  reduced  or  eliminated  in 
accordance  with  this  part;  and,  for  any 
interest  that  the  Institution  identifies  as 
conflicting  subsequent  to  the 
Institution's  initial  report  imder  the 
award,  the  report  will  be  made  and  the 
conflicting  interest  managed,  reduced, 
or  eliminated,  at  least  on  an  interim 
basis,  within  sixty  days  of  that 
identification. 

(3)  The  Institution  agrees  to  make 
information  available,  upon  request,  to 
the  HHS  regarding  all  conflicting 
interests  identified  by  the  Institution 
and  how  those  interests  have  been 
managed,  reduced,  or  eliminated  to 
protect  the  research  firom  bias;  and 

(4)  The  Institution  will  otherwise 
comply  with  this  part. 


§  94.5    Management  of  conflicting 
interests. 

(a)  The  designated  official(s)  must: 
Review  all  financial  disclosures;  and 
determine  whether  a  conflict  of  interest 
exists,  and  is  so,  what  actions  should  be 
taken  by  the  institution  to  manage, 
reduce,  or  eliminate  such  conflict  of 
interest.  A  conflict  of  interest  exists 
when  the  designated  ofllcial(s) 
reasonably  determines  that  a  Significant 
Financial  Interest  could  directly  and 
significantly  affect  the  design,  conduct, 
or  reporting  of  the  PHS-funded  research. 
Examples  of  conditions  or  restrictions 
that  might  be  imposed  to  manage 
conflicts  of  interest  include,  but  are  not 
limited  to: 

(1)  Public  disclosure  of  significant 
financial  interests: 

(2)  Monitoring  of  the  research  by 
independent  reviewers: 

(3)  Modification  of  the  research  plan; 

(4)  Disqualification  from  participation 
in  all  or  a  portion  of  the  research 
funded  by  the  PHS; 

(5)  Divestiture  of  significant  financial 
interests,  or; 

(6)  Severance  of  relationships  that  create 
actual  or  potential  conflicts. 

(b)  In  addition  to  the  types  of 
conflicting  financial  interests  described 
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in  this  paragraph  that  must  be  managed, 
reduced,  or  eliminated,  an  Institution 
may  require  the  management  of  other 
conflicting  financial  interests,  as  the 
Institution  deems  appropriate. 

§  94.6    Remedies. 

(a)  If  the  failure  of  an  Investigator  to 
comply  with  the  conflict  of  interest 
pohcy  of  the  Institution  has  biased  the 
design,  conduct,  or  reporting  of  the 
PHS-funded  research,  the  Institution 
must  promptly  notify  the  PHS  Awarding 
Component  of  the  corrective  action 
taken  or  to  be  taken.  The  PHS  Awarding 
Component  will  consider  the  situation 
and,  as  necessary,  take  appropriate 
action  or  refer  the  matter  to  the 
institution  for  further  action,  which  may 
include  directions  to  the  Institution  on 
how  to  maintain  appropriate  objectivity 
in  the  funded  project. 

(b)  The  HHS  may  at  any  time  inquire 
into  the  Institutional  procedures  and 
actions  regarding  conflicting  financial 
interests  in  PHS-funded  research, 
including  a  review  of  all  records 
pertinent  to  compliance  with  this  part. 
HHS  may  require  submission  of  the 
records  or  review  them  on  site.  To  the 
extent  permitted  by  law  HHS  will 


maintain  the  confidentiality  of  all 
records  of  financial  interests.  On  the 
basis  of  its  review  of  records  and/ or 
other  information  that  may  be  available,' 
the  PHS  Awarding  Component  may 
decide  that  a  particular  conflict  of 
interest  will  bias  the  objectivity  of  the 
PHS-funded  research  to  such  an  extent 
that  further  corrective  action  is  needed 
or  that  the  Institution  has  not  managed, 
reduced,  or  eliminated  the  conflict  of 
interest  in  accordance  with  this  part. 
The  issuance  of  a  Stop  Work  Order  by 
the  Contracting  Officer  may  be 
necessary  until  the  matter  is  resolved. 

(c)  In  any  case  in  which  the  HHS 
determines  that  a  PHS-funded  project  of 
clinical  research  whose  purpose  is  to 
evaluate  the  safety  or  e^ectiveness  of  a 
drug,  medical  device,  or  treatment  has 
been  designed,  conducted,  or  reported 
by  an  Investigator  with  a  conflicting 
interest  that  was  not  disclosed  or 
managed  as  required  by  this  part,  the 
Institution  must  require  disclosure  of 
the  conflicting  interest  in  each  public 
presentation  of  the  results  of  the 
research. 

BILUNO  CODE  1S06-Q1-0 


JMI 


Monday 
July  31,  1995 


s      s       s 


Part  II 


&         S  5 


Postal  Service 

39  CFR  Part  111 

Revisions  to  Standards  for  Pailetization; 

Proposed  Rule 


39080  Federal  Registy  /  Vol.  60,  No.  146  /  Monday,  July  31,  1995  /  Proposed  R.ules 


Federal  Register  /  Vol.  60.  No.  146  /  Monday,  July  31.  1995  /  Proposed  Rules  39081 


POSTAL  SERVICE 
39  CFR  Part  111 

Revisions  to  Standards  for 
Palletization 

AGENCY:  Postal  Service. 
action:  Proposed  rule. 

SUMMARY:  This  proposed  rule  modifies 
previously  published  proposed 
revisions  to  the  Domestic  Mail  Manual 
(DMM)  standards  concerning  the 
preparation  of  mail  on  pallets.  See  59 
FR  42536-42540  (August  18.  1994).  As 
a  result  of  further  review  of  postal 
operating  needs  and  comments  received 
in  response  to  the  proposal,  both  in 
writing  and  at  a  pubUc  meeting,  the 
Postal  Service  has  modified  its  original 
proposal  and  has  decided  to  provide 
additional  opportunity  for  comment 
This  proposed  rule  is  intended  to 
estabhsh  certain  basic  preparation 
standards,  such  as  levels  of  sortation 
and  maximum  pallet  loads,  that  mailers 
will  be  required  to  meet  for  all  classes 
of  mail.  Mailers  will  have  more 
flexibility  in  other  areas  of  pallet 
preparation,  such  as  top-capping, 
stacking,  pallet  box  construction, 
absolute  minimum  voliunes,  and 
stretchwrapping  of  pallets. 
DATES:  Comments  must  be  received  on 
or  before  August  30. 1995. 
ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  the  Manager, 
Business  Mail  Acceptance,  U.S.  Postal 
Service,  475  L'Enfant  Plaza  SW,  Room 
8430,  Washington.  DC  20260-6808. 
Copies  of  all  written  comments  will  be 
available  for  inspection  and 
photocopying  between  9  a.m.  and  4 
p.m..  Monday  through  Friday,  in  room 
8430  at  the  above  address. 
FOR  FURTHER  INFORMATION  dONTACT: 
Cheryl  Beller,  (202)  268-5166. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  revised  makeup  standards 
grew  out  of  the  proposed  rule  published 
in  the  Federal  Register  on  August  18, 
1994  (59  FR  42536-42540).  These 
standards  are  based  both  on  ciurent 
Postal  Service  processing  needs  and 
safety  concerns  and  on  mailers' ' 
comments  concerning  their  processing 
abilities,  service  needs,  and 
transportation  methods. 

1.  General 

This  proposed  rule  is  intended  to 
establish  certain  basic  preparation 
standards,  such  as  levels  of  sortation 
and  maximum  pallet  loads,  that  mailers 
will  be  required  to  meet  for  all  classes 
of  mail.  Mailers  will  have  more 
flexibility  in  other  areas  of  pallet 
preparation,  such  as  top-capping. 


stacking,  pallet  box  construction, 
absolute  minimum  voliunes,  and 
stretchwrapping  of  pallets. 

Pallet  loads  may  be  prepared 
according  to  best  industry  practices, 
provided  that  these  standards  result  in 
pallets  that  can  be  handled  safely  and 
that  maintain  their  integrity  throughout 
transportation  and  postal  processing. 
Recommended  guidelines,  developed  by 
Postal  Service  Engineering,  will  also  be 
published  in  the  DMM  for  those  mailers 
seeking  assistance  in  establishing 
optimal  preparation  methods  to  ensure 
that  their  products  arrive  at  the  proper 
destinations  in  the  condition  expected.. 

The  use  of  pallets  that  are  not 
provided  by  the  Postal  Service  and  that 
are  not  prepared  to  the  required  levels 
of  sortation  (sometimes  referred  to  as 
"courtesy  pallets")  is  recognized  as  a 
key  issue  to  many  mailers.  A  revised 
policy  regarding  the  definition, 
preparation,  and  acceptance  of  such 
pallets  is  included  in  the  new  proposed 
rule  published  below. 

The  Postal  Service  will  rely  on  a 
consistent  mechanism  to  enforce 
standards  and  provide  feedback  to  those 
mailers  who  are  not  preparing  pallets  in 
a  manner  that  maintains  the  integrity  of 
loads  throughout  transportation  and 
processing.  Under  the  revised  proposed 
standards,  all  pallets  presented  to  the 
Postal  Service  for  acceptance,  whether 
the  pallets  are  provided  by  the  Postal 
Service  or  the  mailer,  must  meet  the 
basic  standards  in  the  DMM  pertaining 
to  the  following: 

a.  Pallet  labels. 

b.  Physical  pallet  dimensions  (40 

°  inches  by  48  inches,  designed  for  four- 
way  ent^,  etc.). 

c.  Pallet  load  integrity,  stacking,  and 
minimum  and  maximiun  loads  and 
heights. 

d.  Package,  sack,  and  tray  preparation. 

e.  Permissible  levels  of  sortation 
applicable  to  the  class  and  type  of  mail 
placed  on  the  pallets. 

The  flexibihty  in  pallet  minimum 
weights  and  the  increase  in  maximum 
pallet  height  and  tiers  of  trays  described 
below  should  promote  and  facilitate 
mailers'  adherence  to  makeup 
requirements.  Exceptions  for  acceptsmce 
of  pallets  that  do  not  meet  basic  DMM 
standards  for  height,  weight,  safety,  load 
integrity,  and  permissible  levels  of 
sortation  undermine  efforts  to  assiue 
safe  and  efficient  handling  of  palletized 
loads.  Such  exceptions  will  not  be 
permitted.  (See  section  8,  Pallets  Not 
Prepared  to  Finest  Depth  of  Sort,  which 
provides  some  relief  for  mailers  who 
currently  have  difficulty  preparing 
mailings  on  pallets  to  the  required 
levels  of  sortation.) 


In  addition,  the  Postal  Service  will 
consider  individual  pallet  shipments 
that  are  entered  under  the  plant-verified 
drop  shipment  (PVDS)  program  to  be 
bedloaded  if  the  load  integrity  of  the 
pallets  is  compromised  when  they  are 
presented  for  acceptance  at  a 
destination  entry  postal  facility,  such 
that  the  shipment  requires  driver 
unloading. 

The  Postal  Service  will  estabhsh  a 
standardized  system  to  monitor  load 
integrity  of  customers'  pallets  at  mailers' 
plants  where  mailings  are  prepared 
(when  mail  is  verified  by  on-site  postal 
personnel)  and  at  postal  faciUties  where 
meulings  are  entered  and  will  inform 
mailers  when  their  preparation  methods 
result  in  pallets  that  do  not  meet  tl)e 
basic  pallet  integrity  and  safety 
standards  (for  example,  the  load  on 
pallet  is  not  secure,  has  toppled,  is 
leaning,  or  exceeds  the  maximum 
weight  or  height  restrictions).  In 
conjunction  with  a  steering  committee 
of  customere,  the  Postal  Service  is 
currently  formulating  specific  standards 
for  identifying,  quantifying,  handling, 
and  providing  feedback  regarding  pallet 
load  integrity  problems  and  requests 
comments  on  that  issue.  Where 
possible,  this  feedback  system  will  be 
incorporated  into  the  existing  Drop 
Shipment  Appointment  System  (DSAS). 

After  notification  and  an  opportunity 
to  make  changes  to  improve  load 
integrity,  if  the  mailer's  methods  still  do 
not  work,  the  mailer  will  be  required  to 
meet  the  specifications  developed  by 
Postal  Service  Engineering  for  strapping 
of  single  pallets,  stretchwrapping  of 
pallets,  pallet  box  construction  and 
dimensions,  stacking  of  pallets, 
maximum  height/tiers  of  trays,  and  top- 
cap  use.  The  specifications  were 
published  in  the  original  proposed  rule 
and  are  included  in  the  proposed  DMM 
revisions  that  follow.  Mailers  will  be 
suspended  from  the  pallet  program  if 
their  pallets  continue  to  fail  to  meet  the 
minimum  load  integrity  levels  that 
Postal  Service  Engineering 
specifications  are  aimed  to  reach. 

2.  Bulk  Mail  Center  Processing  Needs 

The  proposed  sortation  and 
preparation  standards  described  below 
will  address  existing  capacity 
constraints  and  keep  the  bulk  mail 
center  (BMC)  network  flowing  smoothly 
by  moving  as  much  mail  as  possible 
farther  into  the  distribution  network 
through  pallet  cross-dock  operations. 

These  standards  will  further  the 
Postal  Service's  current  priority  of 
providing  relief  to  the  BMCs  for 
processing  packages  of  flats  and  trayed 
letter  mail.  Relaxed  standards  on  pallet 
minimum  and  maximum  load  size  for 


these  mail  types  will  provide  the  most 
relief  to  the  BMCs  widiout  extending 
Postal  Service  pallet-handling  resources 
beyond  supportable  limits. 

The  initial  proposal  to  require  that  all 
trays  on  BMC  pallets  and  working 
pallets  must  be  strapped,  regardless  of 
where  the  pallets  are  deposited,  remains 
unchanged.  Mailers  will  not  be  required 
to  strap  trays  placed  on  pallets  made  up 
to  finer  levels  of  sortation.  This  option 
will  provide  an  inducement  to  mailers 
to  prepare  pallets  to  the  finest  depth  of 
sort,  allowing  for  greater  cross-dock 
opportunities  at  the  BMCs  and 

Providing  reUef  for  BMC  operations 
eavlly  afiected  by  unstrapped  trays. 
The  requirement  that  exists  in  current 
regulations  to  sleeve  all  trays  containing 
letter-size  automation  rate  mail  that 
does  not  originate  and  destinate  in  the 
delivery  area  of  the  same  SCF  and  that 
may  be  processed  at  a  BMC  or  AMF  is 
extended  to  include  trays  containing 
non-automation  rate  letter-size  mail. 

3.  Height  and  Weight  Restrictionfl 

The  maximum  weight  for  any  single 
pallet  or  any  pallets  stacked  together 
(pallets  and  mail)  is  2,200  pounds  as 
or^inally  proposed. 

Pallet  maximum  height  restrictions 
are  increased  to  84  inches  for  stacked 
pallets  as  well  as  for  single  pallets  with 
pallet  boxes.  Pallet  loads  exceeding  84 
Inches,  however,  pose  safety  concerns 
and  handling  problems  because  of  the 
heights  of  dmuc  doors  and  ceilings 
wimin  postal  facilities  and  the  heights 
of  doors  and  internal  spaces  within 
Postal  Service  trailers  and  other 
vdiicles.  This  change  is  more  consistent 
with  current  practices  of  many  mailers 
using  pallet  boxes  and  stacking  smaller 
pallets  to  make  optimiun  use  of 
transportation  for  drop  shipping  and  is 
an  increase  frmn  the  initial  proposed 
maximum  of  77  inches  for  all  pallets   ~ 
including  stacked  pallets. 

The  maximum  height  for  single 
pallets  containing  packages  or  sacks  (not 
placed  in  pallet  boxes)  will  remain  at  77 
inches  as  originally  proposed.  This 
height  limit  should  not  negatively 
impact  mailers  because  packages  on 
pallets  will  usually  reach  the  weight 
maximum  of  2,200  pounds  before 
reaching  the  height  limit. 

If  the  Postal  Service  identifies  any 
non-BMC  postal  facilities  that  cannot 
accommodate  a  pallet  load  as  high  as  84 
inches  because  of  physical  limitations 
(for  example,  low  dock  door  or  ceiling 
heights  or  other  physical  obstructions), 
medlars  participating  in  the  plant- 
verified  drop  shipment  (PVDS)  program 
will  be  advised  of  these  limitations 
when  they  make  appointments  to 
deposit  mailings.  In  any  such  limited 
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situation,  mailers  may  be  asked  to 
prepare  pallets  less  than  84  inches  high 
until  the  plants  are  modified  to  accept 
standard  pallet  loads. 

Under  the  revised  rules  for  packages, 
parcels,  and  sacks  on  pallets,  mailers 
must  prepare  a  required  level  of  pallet 
when  they  have  500  pounds  of  mail  for 
that  destination.  When  smaller  loads  are 
desirable,  mailers  may  prepare  pallets 
for  any  required  or  optional  levels  of 
sortation  when  they  have  from  250  to 
499  pounds  of  mail  for  a  destination. 
The  minimum  weight  used  to  build 
pallet  loads  may  vary  from  250  to  500 
pounds  for  pallets  within  a  single 
mailing.  The  original  proposal  required 
pallet  preparation  at  250  pounds. 

Trays  of  letter-size  mail  on  pallets  are 
prepared  based  on  the  number  of  tiers. 
The  revised  rules  give  mailen  the 
option  of  preparing  a  pallet  when  they 
have  from  three  to  five  tiers  of  1-  or  2- 
foot  managed  mail  (MM)  or  extended 
managed  mail  (EMM)  trays  with  a 
mandatory  preparation  requirement  at 
six  tiers.  "The  minimum  may  vary  for 
pallets  Mdthin  a  single  mailing. 

The  maximtmi  load  for  trays  on 
pallets  is  12  tiers,  not  to  exceed  2,200 
pounds  gross.  The  original  proposal 
would  have  reauired  mailers  to  prepare 
a  pallet  when  tney  had  three  tiers  of 
MM  trays  or  two  tiers  of  EMM  trays  for 
a  required  level  of  sortation. 

When  placing  trays  on  pallets,  mailen 
must  take  extra  precautions  to  place  the 
fullest  trays  on  the  bottom  and  the  least 
full  trays  on  top  to  avoid  crushing  the 
lower  trays  and  causing  the  entire  load 
to  topple. 

Mailen  are  reminded  that  under  the 
Postal  Service's  guidelines  for  the  plant- 
verified  drop  shipment  (PVDS)  program, 
the  driver  is  required  to  unload  mail 
entered  at  delivery  units.  In  some 
instances,  this  unloading  requires 
breaking  down  palletized  loads  because 
of  the  physical  limitations  of  a  delivery 
unit  such  as  small  or  congested  offices 
that  cannot  accommodate  large  or 
stacked  pallets. 

4.  sucking  Pallets 

The  Postal  Service  is  proposing  to 
allow  mailen  to  double-stack  or  triple- 
stack  pallets  up  to  the  maximum 
allowable  height  and  weight  (84  inches/ 
2,200  pounds  total  for  the  stacked 
pallets),  provided  that  such  pallets  are 
presented  for  acceptance  at  die  mailer's 
plant  or  a  postal  faciUty  in  a  maimer 
that  ensures  safe  and  efficient 
imloading,  handling,  and  transporting. 
Triple-stacking  will  allow  mailen  to 
make  better  use  of  transportation  for 
drop  shipments  when  low-weight 
pallets  are  prepared. 


When  stacking  pallets,  the  mailer 
must  place  the  heaviest  pallet  on  the 
bottom  and  the  lightest  pallet  on  the  top 
to  prevent  crushing  or  other  damage  to 
mail  on  the  bottom.  If  part  of  the  load 
is  crushed,  the  entire  load  is  likely  to 
collapse. 

Stacked  pallets  must  be  top-capped 
(except  for  the  top  pallet)  and  banded 
together.  The  top  caps  must  provide  a 
flat  surface  for  safe  and  efficient 
stacking  and  must  be  of  sufficient 
quaUty  to  maintain  the  integrity  of  the 
load  and  protect  the  mailpieces.  The 
Postal  Service  will  closely  monitor  the 
preparation  of  all  stacked  pallets, 
particularly  those  that  are  triple-stacked, 
to  ensure  that  they  can  be  handled 
safely  and  without  damage  to  the  mail 
on  the  pallets. 

Whenever  possible,  Mailen  are 
requested  to  place  pallets  for  the  same 
processing  fadUty  together  to  facilitate 
moving  as  much  mail  as  possible 
directiy  into  cross-dock  operations  at 
BMCs  for  further  movement  into  the 
distribution  network. 

5.  Pallet  Boxes 

Pallet  boxes  may  be  used  to  hold 
parcels  and  sacks.  The  revised  proposal 
allows  mailen  to  use  pallet  boxes 
constructed  of  single-wall  or  double- 
wall  corrugated  fiberboard,  as  well  as 
triple- wall  corrugated  fiberboard, 
provided  that  the  pallet  box  and  its  load 
maintain  their  stability  and  integrity 
throughout  transportation  and  postal 
processing.  In  the  original  proposal, 
mailen  were  required  to  use  pallet 
boxes  constructed  of  triple-wall 
corrugated  fiberboard. 

The  height  of  pallet  boxes  will  not  be 
limited  except  by  the  maximum 
combined  pallet,  box,  and  mail  load 
(contents  of  the  box]  height  of  84  inches 
ot  by  those  non-BMC  postal  facilities 
that  do  not  have  equipment  for  handling 
or  unloading  full-size  pallet  boxes 
(boxes  more  than  60  inches  high). 

Boxes  must  be  secured  to  the  pallet  to 
ensure  that  they  can  be  safely  unloaded 
from  vehicles  (and  reloaded,  if 
necessary)  and  processed  as  a  single 
unit  to  the  point  where  the  contents  ara 
distributed.  The  mail  must  be  evenly 
distributed  within  the  pallet  box  so  that 
the  load  does  not  shift  in  transit  and 
cause  the  box  to  break,  topple,  or  fall  off 
the  pallet  in  transit  or  during 
processing. 

The  flejdbility  in  box  construction 
will  provide  mailen  with  the 
opportunity  to  use  boxes  that  are 
compatible  with  those  used  in  their 
other  manufacturing  processes  and  to 
minimize  costs.  However,  if  the  Postal 
Service  notifies  a  mailer  that  the 
mailer's  pallet  boxes  continually  fail  to 
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remain  intact  or  that  the  loads  in  any 
way  do  not  meet  the  basic  pallet 
integrity  standards  (for  example,  the 
load  on  pallet  is  not  secure  or 
completely  contained,  has  toppled,  is 
leaning,  or  exceeds  the  maximum 
weight  or  height  restrictions),  the  mailer 
will  be  required  to  meet  the  Postal 
Service  preparation  standards 
developed  by  Postal  Service 
Engineering,  including  the  use  of  triple- 
wall  corrugated  fiberboard  boxes. 

6.  Top-Capping 

Under  the  new  proposal,  mailers  are 
required  to  top-cap  only  stacked  pallets 
(the  bottom  pallet  if  pallets  are 
presented  to  the  Postal  Service  double- 
stacked;  the  bottom  and  middle  pallets 
if  pallets  are  presented  triple-stacked). 
Mailers  may  determine  the  best  method 
for  ensuring  pallet  integrity  and  will 
have  the  opportunity  to  use 
manufacturing  materials  that  already 
come  into  their  plants  as  top-capping 
material.  Mailers  must  not  use  flimsy 
paper  obtained  from  ends  of  paper  rolls 
or  similar  material  as  top  caps  because 
this  material,  used  alone,  can  cause 
stack  failure. 

The  Postal  Service's  original  proposal 
required  top  caps  meeting  strict  Postal 
Service  Engineering  construction 
standards  on  all  pallets  other  than  on 
full-size  pallet  boxes.  Mailers  will  be 
required  to  meet  these  strict  standards 
only  after  they  are  informed  by  the 
Postal  Service  that  their  methods  do  not 
ensure  the  integrity  of  mail  on  pallets 
that  they  prepare. 

7.  Pallet  Strapping 

The  original  proposal  to  require 
mailers  to  strap  or  band  (the  terms  are 
used  interchangeably)  all  pallets  is  also 


relaxed.  £)epending  on  the 
characteristics  of  a  mail  load,  strapping 
might  not  be  the  most  effective  method 
of  ensuring  load  integrity  throughout 
transportation  and  processing. 

Loads  can  compress  themselves 
during  storage  in  a  mailer's  plant  or 
while  in  transit,  causing  strapping  to 
become  loose.  In  those  instances, 
stretchwrap  can  be  more  effective  in 
securing  loads  on  a  single  pallet. 

Mailers  are  required  to  strap  all 
stacked  pallets  together  with  at  least  two 
straps.  The  strap  must  be  plastic  or 
metal  at  least  Vr  inch  wide.  The 
minimum  breaking  strength  for  plastic 
strapping  must  be  at  least  800  pounds 
and  for  metal  strapping  at  least  1,200 
pounds.  These  minimums  ensure  that 
the  strapping  does  not  break  and  cause 
injuries  to  postal  employees  handling 
pallets. 

8.  Pallets  Not  Pr^ared  to  Finest  Level 
ofSort  .    . 

The  Postal  Service  recognizes  that 
some  mailers  have  difficulty  preparing 
mailings  on  pallets  to  the  proposed 
required  levels  of  sortation  and  that 
these  mailers  will  need  an  opportunity 
to  make  necessary  changes  to  their 
systems  and  to  work  with  their 
customers  to  generate  mailings  in  a 
manner  that  is  more  compatible  with 
placing  the  mailings  onto  the  required 
levels  of  pallets. 

To  accommodate  these  needs,  the 
Postal  Service  will  allow  mailers  to 
place  mailings  onto  pallets  that  are  not 
prepared  to  the  required  finest  levels  of 
sortation  for  a  period  not  to  exceed  6 
months  from  the  effective  date  of  the 
Bnal  rule  implementing  this  proposed 
rule. 


Regardless  of  the  level  of  sortation 
and  whether  postal  or  mailer-provided 
pallets  are  used,  all  pallets  must  meet 
all  other  DMM  standards  for  preparation 
and  labeling  based  on  the  class  and  type 
of  mail. 

During  this  6-month  transition, 
mailers  will  be  required,  at  a  minimum, 
to  sort  individual  mailings  (a  mailing 
represented  by  a  single  mailing 
statement)  to  a  destination  BMC  (state 
distribution  center  (SDC)  for  second- 
class  mail)  when  there  are  500  pounds 
or  more  of  mail  (or  six  tiers  of  trays) 
within  a  single  mailing  to  that  BMC/ 
SDC  if  mailings  are  presented  to 
destination  entry  offices  under  the 
PVDS  program. 

Remaining  mail  may  be  sacked  or 
bedloaded  or  placed  onto  residual  or 
working  pallets  properly  labeled  to  the 
origin  BMC/SDC  or  plant  (see  section 
10,  Pallet  Sortation).  Mailers  wrill  be 
required  to  comply  with  all  DMM 
standards  after  the  6-month  phase-in. 

9.  Placement  of  Automation  and  Non- 
Automation  Rate  Letter>Size  Mailings 
in  Trays  on  Pallets 

Mailers  may  place  trays  from  letter- 
size  automation  rate  mailings  onto 
pallets  together  with  trays  from  letter- 
size  non-automation  rate  mailings 
prepared  to  any  level  of  sortation  except 
the  optional  5-digit  level.  This 
placement  will  allow  mailers  to  achieve 
finer  levels  of  sortation  using  fewer 
pallets. 

10.  Pallet  Sortation 

The  proposed  required  and  optional 
sortations,  which  are  consistent  with 
national  distribution  network  policy 
changes,  are  shown  in  the  following 
chart. 


Class  and  category 

Sortation 

2C/3C  letter-size  mail  (In  trays/sacks  on  pallets)  

2C/3C/4C  flats,  irregular  parcels,  and  outside  parcels „ -.... 

3C/4C  machinatJie  parcels 

Required:  SCF,  BMC '  (3C)/S0C(2C). 

Optional:  60,  ADC,  working  pallet.* 

Required.  5D.  SCF. 

Optional:  3D,  ADC,  BMC '  (3C/4C)/SDC(2C),  working  pallet.* 

Required:  5D.  BMC 

Optional:  working.* 

'  Or  ASF  for  third-dass  and  tourttvclass  DBMC  discounts,  as  applicable. 

*Origin  BMC(3C/4C)/SDC(2C)  or  plant  pallet  for  residual  mail.  Labeled  to  BMC/SDC  or  plant  serving  post  offne  where  mailings  are  entered 
(accepted)  into  mailstream.  May  be  prepared  after  all  required  and  optional  levels  of  pallets  are  prepared.  Limited  to  1 0  percent  of  total  pallets  in 
any  mailir>g  or  job.  When  insufficient  volume  to  prepare  finer  levels  of  required  pallets  for  a  mailing  or  job,  working  pallets  for  norvPVDS  mailings 
may  be  prepared  in  excess  of  10  percent  limit  (all  possible  optk)nal  BMC/SDC  pallets  nujst  be  prepared  first,  where  applicatrfe). 


The  proposed  option  to  prepare  area 
distribution  center  (ADC)  pallets  for 
mail  other  than  machinable  parcels  will 
improve  processing  opportunities. 

Current  DMM  standards  preclude 
mailers  from  placing  onto  pallets  SDC, 
state,  and  mixed-states  packages  of 
second-,  third-,  and  fourth-class  mail 
and  trays  of  residual  mail  from 


automation-rate  mailings.  SDC,  state, 
and  mixed-states  packages  are  generally 
placed  into  sacks. 

These  sacks,  like  trays  of  residual 
mail,  may  not  be  placed  onto  an 
authorized  level  of  pallet  and  are 
generally  bedloaded,  placed  loose  in  a 
vehicle  on  top  of  authorized  pallets,  or 
placed  onto  unauthorized  or  "courtesy 


pallets"  for  transport  to  an  entry  postal 
facility. 

Because  of  these  restrictions,  some 
mailers  caimot  create  100  percent 
palletized  mailstreams  and  these 
mailers  might  have  to  retain  sacking 
operations  for  a  small  portion  of  their 
mail,  while  preparing  the  balance  as 
packages  placed  directly  onto  pallets. 


JMI 


These  operational  inefficiencies  also 
affect  the  Postal  Service  when  these 
partially  palletized  loads  are  unloaded 
from  vehicles  at  entry  or  downstream 
postal  facilities. 

In  order  to  provide  mailers  with 
additional  opportunities  to  eliminate 
split  production  lines  (for  example, 
packages  on  pallets  and  packages  in 
sacks),  the  new  proposed  rule  allows 
mailers  to  palletize  trays  of  residual 
letter-size  mail  and  to  place  SDC.  state, 
and  mixed-states  packages  of  flats 
meeting  the  package  preparation 
standanls  for  packages  onto  pallets. 

Trays  of  residual  mail  frtnn 
automation  mailings  may  be  placed  onto 
the  appropriate  level  of  pallet  where 
possible  (for  example.  AADC  trays  on 
ADC  or  BMC  pallets).  Trays  of  working 
mail  and  SDC.  state,  and  mixed-states 
packages  may  be  placed  onto  working 
pallets  labeled  to  the  origin  BMC  or  SDC 
or  to  the  plant  serving  the  office  where 
mailings  are  entered. 

As  noted  above,  working  pallets  must 
not  exceed  10  percent  of  the  total 
number  of  pallets  for  a  single  mailing  or 
job.  These  working  pallets  must  be 
loaded  to  the  maximum  to  minimize 
pallet  handlings. 

When  placing  mail  onto  pallets,  if 
there  is  a  conflict  between  the  labeling 
lists  (service  area  ZIP  Codes)  oE^e 
container  (for  example,  tray  or  sack)  and 
the  pallet  on  which  it  is  placed  (for 
example,  the  range  of  ZIP  Codes 
assigned  to  a  single  SCF  or  a  single 
AADC  may  be  assigned  (split)  to  two  or 
more  BMCs),  mailers  must  place  the 
container  onto  the  pallet  for  the  facility 
serving  the  ZIP  Code  on  the  destination 
(top)  line  of  the  container.  Any 
applicable  destination  entry  discounts 
may  be  claimed  for  mail  properly 
palletized  in  this  manner. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b),  553(c))  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a),  the 
Postal  Service  invites  comments  on  the 
following  proposed  revisions  of  the 
Domestic  Mail  Manual,  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations.  See  39  CFR  part  111. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART1 11— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101, 
401,  403,  404,  3001-3011,  3201-3219,  3403- 
3406.3621,3626.5001. 

2.  Revise  the  following  units  of  the 
Domestic  Mail  Manual  as  noted  below: 


E — Eligibility 


E300  THIRD-CLASS  MAIL 

•        •        •        •        • 

E333  CARRIER  ROUTE  PRESORT 


3.0  PRESORT 

(Introductory  paragraph  3.1  previously 
revised  in  Postal  Bulletin  21888.  Mardi 
2. 1995.  as  follows:) 

3.1  Qualifying  Mail 

Each  qualifying  piece  must  be  part  of 
a  group  of  10  or  more  addressed  pieces 
correctly  packaged  to  the  same  carrier 
route  that  is.  in  turn,  correctly  placed  in 
a  carrier  route,  5-digit  carrier  routes,  or 
3-digit  carrier  routes  tray  or  sack.  Such 
trays  must  be  full;  sacks  must  contain  at 
least  125  addressed  pieces  or  15  pounds 
of  addressed  pieces.  Qualifying  mail 
also  includes: 


[Add  new  3.1c  as  follows:] 

c.  Correctly  presorted  carrier  route 
packages  correctly  sorted  to  the 
appropriate  level  of  pallet. 

•        *        *        •        • 

E350    Destination  Entry  Discounts: 


3.0    Deposit 

•  *        •        •        * 

[Revise  the  heading  and  introductory 
paragraph  of  3.8  as  follows:] 

3.8    Unloading 

The  unloading  of  vehicles  is  subject  to 
these  conditions: 

[Add  new  3.8a  and  redesignate  current 
3.8a  through  3.8c  as  3.8b  through  3.8d, 
respectively.] 

a.  Properly  prepared  containerized 
loads  (e.g..  pallets)  are  unloaded  by  the 
USPS  at  BMCs.  ASFs.  and  SCFs.  The 
USPS  does  not  unload  or  permit  a 
mailer/mailer  agent  to  unload 
containerized  loads  that  have  not 
maintained  their  integrity  in  transit. 
[Amend  redesignated  3.8b  by  deleting 
the  second  sentence  as  follows:] 

b.  At  delivery  units,  the  driver  must 
imload  containerized  drop  shipments 
within  1  hour  of  arrival. 

*  *        »        *        * 

E400    FOURTH-CLASS  MAIL 

***** 

E416    Special  Fourth-Class  Rates 


*         *         • 


2.0  SPECL\L  FOURTH-CLASS 
PRESORT 


[Revise  the  first  sentence  of  the 
introductory  paragraph  of  2.6 
(previously  revised  and  redesignated 
from  2.5  to  2.6  in  Postal  Bulletin  21884. 
January  5. 1995)  as  follows:) 

2.6  Level  A 

To  qualify  for  the  special  fourth-class 
presort  level  A  rate,  a  piece  must  be  in 
a  mailing  of  at  least  500  pieces  receiving 
identical  service,  properly  prepared  and 
presorted  under  M404  in  full  5-digit 
sacks  or  under  M044  on  5-digit  pallets. 
These  conditions  also  apply: 
***** 

[Revise  the  first  sentence  of  2.7 
(previously  revised  and  redesignated 
from  2.6  to  2.7  in  Postal  Bulletin  21884, 
January  5, 1995)  as  follows:] 

2.7  Level  B 

To  qualify  for  the  special  fourth-class 
presort  level  B  rate,  a  piece  must  be  in 
a  mailing  of  at  least  500  pieces  receiving 
identical  service,  properly  prepared  and 
presorted  under  M404  in  full  or 
substantially  full  bulk  mail  center 
(BMC)  sacks  or  under  M044  on 
destination  BMC  pallets.  Mailings  of  at 
least  500  nonmachinable  outside  parcels 
may  qualify  for  presort  level  B  if  made 
up  to  preserve  presort  by  BMC  as 
prescribed  by  the  mailing  office 
postmaster.  The  postmaster  may  reqoire 
up  to  a  24-hoiu'  notice  before  the 
mailing  is  presented. 
***** 

E450    DESTINA'nON  BMC/ASF 
DISCOUNT 


3.0    DEPOSIT 

*••*.* 

[Revise  the  introductory  paragraph  of 
3.8  as  follows:] 

3.8    Unloading 

The  unloading  of  DBMC  mailings  is 
subject  to  these  conditions: 
[Revise  3.8a  as  follows:] 

a.  Properly  prepared  containerized 
loads  (e.g..  pallets)  are  unloaded  by  the 
USPS.  The  USPS  does  not  unload  or 
permit  a  mailer/mailer  agent  to  unload 
containerized  loads  that  have  not 
maintained  their  integrity  in  transit. 
***** 

L — Labeling  Lists 

*        •        •        *        * 

(Revise  the  heading  of  LlOl  as  follows:] 

LlOl  ADCs— PRESORTED  HRST- 
CLASS,  ALL  ZIP+4  BARCODED  FLAT- 
SIZE  MAILINGS,  AND  ALL  ADC 
PALLETS 
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M — Mail  Preparation  and  Sortation 

MOOO    GENERAL  PREPARATION 
STANDARDS 


M030    (Container  Preparation 

M031    Labels 

•        •        •        *        • 

[Amend  4.8  by  deleting  the  words 

"optional  city"  in  the  first  sentence  as 

follows:) 

4.8    Delivery  Office,  SCF,  DDU,  and 
DSCF  Rates 

If  a  5-digit,  3-digit.  or  SCF  pallet 
contains  copies  claimed  at  second-class 
delivery  office  and  SCF  zone  rates,  or 
third-class  DDU  and  DSCF  rates,  as 
applicable,  the  contents  line  of  the 
pallet  label  must  show  the  designation 
DDU/SCF,  after  the  description  of  the 
contents. 


M033    Sacks  and  Trays 
1.0    BASIC  STANDARDS 

[Add  new  1.4  and  1.5  as  follows:] 

1.4  Sleeving  and  Strapping 

Except  under  1.5,  each  letter  mail  tray 
must  be  sleeved.  All  nonpalletized  trays 
of  letter  mail  transported  from  the 
mailer's  plant  to  a  BMC,  ASF,  or  AMF 
on  USPS  or  mailer  transportation  and 
all  trays  placed  on  BMC  or  mixed  BMC/ 
SDC  pallets  must  also  be  seciired  by  a 
plastic  strap  placed  tightly  around  the 
length  of  the  tray.  The  strap  must  not 
crush  the  tray  or  sleeve.  Strapping  is  not 
required  on  trays  placed  on  pallets 
prepared  to  finer  levels  of  sortation. 

1.5  Sleeving  Exception 

When  all  pieces  in  a  mailing  originate 
and  destinate  in  the  delivery  area  of  the 
same  SCF  and  the  trays  containing  those 
pieces  are  not  processed  at  a  BMC  or 
AMF,  the  processing  and  distribution 
manager  may  (on  request)  issue  a 
written  authorization  to  the  mailer  to 
submit  the  mailing  in  trays  without 
sleeves. 

•  •        •        •        • 

[Revise  the  heading  of  3.0  as  follows:] 

3.0    BASIC  STANDARDS  FOR 
TRAYS— AUTOMATION  RATES 

•  *        •         •        • 

[Delete  current  3.6  and  3.7.] 
M040    Palletization 

[Revise  the  heading  of  M041  as  follows:] 

M041    Standards  for  Palletized 
Mailings 

[Revise  the  heading  of  1.0  as  follows:]. 


1.0  PHYSICAL  PALLET 
CHARACTERISTICS 

(Amend  1.1  by  deleting  "and  a  volume 
of  up  to  65  cubic  feet"  in  the  second 
sentence  as  follows:] 

1.1  Construction 

Whether  provided  by  the  USPS  or 
mailer,  all  pallets  in  a  palletized  mailing 
must  be  made  of  high-quality  material. 
Pallets  must  be  designed  to  hold  loads 
equal  to  a  gross  wei^t  of  2,200  pounds. 
***** 

[Revise  the  heading  of  1.4  and  amend 
the  section  by  adding  "Except  for  pallet 
boxes  under  4.3,"  as  follows:] 

1.4  Stretchwrap 

Except  for  pallet  boxes  under  4.3, 
loaded  pallets  of  mail  must  be  wrapped 
with  shrinkable  or  stretchable  plastic 
strong  enough  to  retain  the  integrity  of 
the  pallet  during  transportation  and 
handling. 
[Add  new  1.5  and  1.6  as  follows:] 

1.5  Nonstandard  Pallets  Prohibited 

All  mail  on  pallets  presented  to  the 
USPS,  whether  on  postal  pallets  or 
mailer-provided  pallets,  must  meet  the 
standards  in  1.1  through  1.4  and  the 
standards  applicable  to  the  class  and 
type  of  mail  placed  on  the  pallets. 

1.6  Nonconfbrming  Mailers 

The  USPS  infoims  mailers  when  th4ir 
preparation  methods  result  in  pallets 
that  fail  to  meet  the  basic  pallet  integrity 
and  safety  standards  (e.g.,  load  on  pallet 
is  not  secure,  has  toppled,  is  leaning, 
exceeds  the  maximum  weight  or  height 
restrictions).  Where  possible,  this 
feedlMck  system  is  incorporated  into  the 
existing  Drop  Shipment  Appointment 
System  (DSAS).  Once  notified  and  given 
an  opportunity  to  make  changes  to 
improve  load  integrity,  if  a  mailer — s 
methods  do  not  work,  the  mailer  is 
considered  nonconforming  and  is 
required  to  meet  the  specifications  in 
2.0  through  5.0  for  nonconforming 
mailers  for  top-cap  use,  stacking  of 
pallets,  pallet  box  construction,  and 
maximum  height/tiers  of  trays.  Mailers 
are  suspended  from  the  pallet  program 
if  their  pallets  continue  to  fail  to  meet 
the  minimum  load  integrity  levels. 
[Revise  current  2.0  as  follows:] 

2.0  TOP  CAPS 

2.1  Use 

Top  caps  are  required  on  the  lower 
pallet(s}  when  pallets  are  stacked. 
Pallets  that  are  not  stacked  when 
presented  to  the  USPS  for  acceptance 
are  not  required  to  be  top-capped. 
Flimsy  paper  (e.g.,  the  ends  of  paper 
rolls)  or  similar  material  must  not  be 


used  alone  as  a  top  cap.  Any  other 
material  that  protects  the  integrity  of  the 
mail  may  be  used. 

2.2  Securing 

When  used,  a  top  cap  must  be  secured 
to  the  pallet,  horizontal  to  the  plane  of 
the  pallet,  with  strapping,  banding,  or 
stretchwrap  strong  enough  to  keep  the 
cap  in  place  so  that  it  protects  the  mail 
and  /naintains  the  integrity  of  the  pallet 
load.  At  least  two  straps  are  required. 

2.3  Nonconforming  Mailers 

Nonconfonning  mailers  (see  1.6)  must 
use  top  caps  on  all  loaded  pallets, 
regardless  of  weight,  holding  letter  trays 
(MM  and  EMM)  of  mail,  packages  of 
mail,  and  bricklayed  parcels.  Top  caps 
are  not  required  on  loaded  pallets, 
regardless  of  weight,  holding  either 
sacks  or  parcels  contained  in  fiberboard 
pallet  boxes  prepared  imder  4.0.  Top 
caps  must  be  approximately  48  inches 
long,  40  inches  wide,  and  meet  any  of 
these  construction  standards: 

a.  Five  wood  boards  vrith  uniform 
edges  and  nine-leg  pallet  contact  for 
stacking. 

b.  Fiberboard  box  end  style,  with 
minimum  3-inch  side,  with  wall 
material  a  minimum  of  double-wall 
corrugated  fiberboard  C  and/or  B  flute. 

c.  Fiberboard  honeycomb  covered  on 
both  sides  with  heavy  linerboard, 
minimum  Vz  inch  thick. 

d.  Corrugated  fiberboard  C  flute  sheet 
covering  the  entire  top  of  the  load  with 
standard  pallet  solid  fiberboard  comer 
edge  protectors. 

[Amend  current  3.0  by  combining 
current  3.1  and  3.2  and  adding  new  3.2 
and  3.3  as  follows:] 

3.0  STACKING  PALLETS 

3.1  Double-  or  Triple-Stacking 

Pallets  may  be  double-  or  triple- 
stacked  if  the  combined  gross  weight  of 
the  stacked  pallets  is  not  more  than 
2,200  pounds;  the  heaviest  pallet  is  on 
the  bottom  and  the  lightest  pallet  is  on 
the  top;  the  pallets  are  banded  together 
with  appropriate  strapping  material  to 
maintain  their  integrity  during 
transportation  and  handling;  each  lower 
pallet  is  top-capped;  and  the  combined 
height  of  the  stacked  pallets  is  not  more 
than  84  inches. 

3.2  Same  Facility 

Pallets  for  the  same  processing  facility 
should  be  stacked  together  when 
possible. 

3.3  Nonconfonning  Mailers 

Nonconforming  mailers  (see  1.6)  who 
stack  pallets  must  do  so  as  follows: 

a.  Pallets  may  be  double-stacked  if  the 
combined  gross  weight  of  the  stacked 


pallets  is  not  more  than  2,200  pounds; 
the  heavier  pallet  is  on  the  bottom;  the 
pallets  are  banded  together  with 
appropriate  strapping  material  to 
maintain  their  integrity  diiring 
transportation  and  handling;  and  the 
combined  height  of  the  stacked  pallets 
is  not  more  than  77  inches.  Pallets  of 
sacks  not  placed  in  fiberboard  boxes 
must  not  be  double-stacked. 

b.  Pallets  holding  MM  or  EMM  trays 
of  letter-size  mail  or  bricklayed  parcels 
may  be  triple-stacked  if  the  combined 
gross  wei^t  of  the  stacked  pallets  is  not 
more  than  2,200  pounds.  No  other  type 
of  pallet  may  be  triple-stacked.  The 
heaviest  pallet  must  be  on  the  bottom 
and  the  lightest  on  the  top;  the  pallets 
must  be  banded  together  with 
appropriate  strapping  material  to 
maintain  their  integrity  during 
transportation  and  handling;  and  the 
combined  height  of  the  stacked  pallets 
must  not  be  more  than  77  inches. 
[Redesignate  current  4.0  as  5.0;  add  new 
4.0  as  follows:] 

4.0  PALLET  BOXES 

4.1  Use 

Mailers  may  use  pallet  boxes 
constructed  of  single-,  double-,  or  triple- 
wall  corrugated  fiberboard  placed  on 
pallets  to  hold  sacks  or  parcels  prepared 
under  M042,  M043,  or  M044.  The  box 
must  protect  the  mail  and  maintain  the" 
integrity  of  the  pallet  load  throughout 
transportation,  handling,  and 
processing. 

4.2  Maximum  Height 

The  combined  height  of  the  pallet, 
pallet  box,  and  mail  must  not  be  more 
than  84  inches.  The  USPS  may  restrict 
the  use  of  pallet  boxes  more  than  60 
inches  high  at  non-BMC  postal  facilities 
that  do  not  have  equipment  for  handling 
or  imloading  such  containers. 

4.3  Securing 

A  pallet  box  must  be  secured  to  the 
pallet  base  with  strapping,  banding, 
stretchable  plastic,  shrinkwrap,  or  by 
any  other  means  that  ensures  that  the 
pallet  can  be  safely  imloaded  from 
vehicles  (and  reloaded,  if  necessary)  and 
processed  as  a  single  imit  to  the  point 
where  the  contents  are  distributed.  The 
mail  must  be  evenly  distributed  within 
the  pallet  box  so  that  the  load  remains 
intact  and  does  not  shift  in  transit 
causing  the  box  to  break,  topple,  or  fall 
off  the  pallet  in  transit  or  during 
processing. 

4.4  Nonconforming  Mailers 

Nonconforming  mailers  (see  1.6)  may 
use  pallet  boxes  only  if  constructed  of 
triple-wall  corrugated  fiberboard  (C  and/ 


or  B  flute)  material  with  a  maximvun 
height  of  77  inches. 

[Revise  the  heading  of  redesignated  5.0 
as  follows:] 

5.0  PALLET  PREPARATION 
[Revise  redesignated  5.1  as  follows:] 

5.1  Presort 

Pallet  preparation  and  sortation  is 
subject  to  the  specific  standards  in 
M042  through  M048.  Pallet  sortation  is 
intended  to  presort  the  palletized 
portion  of  a  mailing  to  at  least  the  finest 
extent  required  for  the  rate  claimed. 
Generally,  pallet  sortation  is  sequential 
bora  the  lowest  (finest)  level  to  the 
highest  and  must  be  completed  at  each 
required  level  before  the  next  optional 
or  required  level  is  prepared.  As 
applicable,  presort  levels  and  standard 
preparation  terms  for  pallets  are  defined 
in  M020,  M042,  M043,  M044,  and 
M048. 

[Revise  redesignated  5.2  as  follows:] 

5.2  Minimiun  Load 

In  a  single  mailing,  the  minimima  load 
per  pallet  is  250  poimds  (of  second-, 
third-,  and  fourth-class  packages, 
parcels,  and  sacks);  or  three  layers  of 
MM  or  EMM  trays  (of  second-  or  third- 
class  letter-size  mail). 

[Renumber  redesignated  5.3  as  5.7;  add 
new  5.3,  5.4,  5.5,  and  5.6  as  follows:] 

5.3  Required  Preparation 

Pallets  are  prepared  as  follows: 

a.  A  pallet  must  be  prepared  to  a 
required  level  of  sortation  whenever 
there  are  500  pounds  of  mail  (for 
second-,  third-,  and  fourth-class 
packages,  sacks,  and  parcels)  or  six 
layers  of  MM  or  EMM  trays  (for  second- 
and  third-class  letter-size  mail). 

b.  Up  to  10  percent  of  the  total  pallets 
in  any  mailing  or  job  may  be  worjdng 
pallets  labeled  to  the  BMC  (third-  or 
fourth-class  mail)  or  SDC  (second-class 
mail)  serving  the  post  office  where 
mailings  are  entered  (accepted)  into  the 
mailstream.  The  processing  and 
distribution  manager  may  issue  a 
written  authorization  to  the  mailer  to 
label  working  pallets  to  the  post  office 
or  processing  and  distribution  center 
serving  the  post  office  where  mailings 
are  entered.  For  non-PVDS  mailings,  the 
10  percent  limit  may  be  exceeded  when 
finer  levels  of  pallets  could  not  be 
prepared. 

5.4  Maximum  Weight 

The  maximum  weight  is  2,200  poimds 
(mail  and  pallet)  for  all  pallets. 


5.5  Maximum  Height 

The  combined  height  of  a  single  pallet 
and  its  load  must  not  exceed  the 
following: 

a.  84  inches  for  a  fiberboard  pallet  box 
and  its  contents  (sacks  or  parcels)  on  a 
pallet. 

b.  77  inches  for  packages,  bundles, 
parcels,  or  sacks  on  pallets. 

c.  12  layers  of  MM  or  EMM  trays. 

5.6  Nonconforming  Mailers 

For  nonconforming  mailers  (see  1.6) 
the  combined  height  of  a  pallet  and  its 
load  must  not  exceed  77  inches  for 
sacks,  packages,  bundles,  parcels,  and 
full-size  fiberboard  pallet  boxes;  or  five 
layers  of  EMM  trays;  or  six  layere  of  MM 
trays. 

5.7  Mixed  Rates 

Regular  rate  and  special  rate  mail  may 
be  placed  on  the  same  pallet,  subject  to 
the  terms  of  the  mailer's  pallet 
authorization  and  the  standards 
applicable  to  the  rates  claimed. 
[Add  new  6.0  as  follows:) 

6.0  ADDITIONAL  STANDARDS  FOR 
TRAYS  (LETTER  MAIL),  PACKAGES, 
BUNDLES,  AND  SACKS  ON  PALLETS 

6.1  Other  Standards 

Trays  of  letter  mail,  packages, 
bundles,  and  sacks  must  be  prepared 
under  the  respective  standards  for  the 
class  of  mail  and  rate  claimed. 

6.2  Trays — Second-  and  Third-Class 
Mail 

Trays  fi-om  automation  rate  mailings 
must  not  be  placed  on  5-digit  pallets 
with  trays  from  non-automation  rate 
mailings. 

6.3  Records — Second-  and  Third-Class 
Mail 

When  two  or  more  mailings  are 
placed  together  on  pallets,  the  mailer 
must  maintain  records  for  each  mailing 
as  required  by  standard. 

6.4  Packages,  Bundles,  and  Sacks 

Subject  to  the  applicable  standards, 
mailers  must  sack  mail  that  is  not 
prepared  as  packages  or  bundles  on 
pallets.  For  second-class  mail,  mailera 
must  separately  sack  packages  of  each 
second-class  publication  not  palletized 
under  M042  or  excluded  from 
palletization;  however,  packages  of  each 
publication  and  edition  may  be  sacked 
together  if  adequate  documentation  is 
provided.  Sacks  (including  sacks  of 
packages  not  placed  on  pallets) 
containing  packages  remaining  after  all 
pallets  are  prepared  may  be  presented 
with  the  palletized  mail  (on  the  same 
mailing  statement)  if  segregated  from 
the  palletized  portion  of  the  maihng. 
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M042    Second-CUM  Mail 


2.0  PACKAGES 

[Amend  2.1  by  adding  a  second 
sentence  as  follows:] 

2.1  Standards 

Package  presort  and  labeling  must 
meet  the  applicable  general  standards  in 
M020  and  M030,  except  as  noted  below. 
The  palletized  portion  of  a  mailing  may 
not  include  packages  sorted  to  foreign 
destinations. 


[Delete  cvirrent  2.5.) 

3.0  OPTIONAL  BUNDLES 

[Amend  3.1  by  adding  a  second 
sentence  as  follows:] 

3.1  Standards 

Bundle  presort  and  labeling  must 
meet  the  applicable  general  standards  in 
M020  and  M030,  except  as  noted  below. 
The  palletized  portion  of  a  mailing  may 
not  include  bundles  sorted  to  foreign 
destinations. 
•        •        *        *        • 

[Revise  3.3  as  follows:] 

3.3    Sortation 

Sortation  is  in  the  same  sequence  as 
sacks. 

***** 

[Delete  current  3.5.] 

[Add  new  4.0  as  follows;  delete  current 
6.0  and  redesignate  current  4.0  and  5.0 
as  5.0  and  6.0,  respectively.] 

4.0    PALLET  PRESORT  AND 
LABELING 

Presort  sequence  and  labeling: 

a.  5-digit  (required  for  packages, 
bundles,  sacks,  and  machinable  parcels; 
optional  for  trays);  use  destination  of 
packages,  etc.,  for  Line  1. 

b.  3-digit  (optional);  use  L002. 
Column  A,  for  Line  1. 

c.  SCF  (required);  use  L002,  Coliunn 
B,  for  Line  1. 

d.  ADC  (optional);  use  LlOl  for  Line 
1. 

e.  SDC  (required);  use  L201  for  Line 
1. 

f.  Working  (optional),  mixed  SDC;  use 
L201  for  Line  1  based  on  ZIP  Code  of 
entry  office  (in  "Destination  ZIP  Codes" 
column);  (label  to  plant  serving  entry 
post  office  if  authorized  by  processing 
and  distribution  manager). 

[Revise  the  heading  of  redesignated  5.0 
as  follows:] 


5.0  ADDITIONAL  STANDARDS  FOR 
PALLETS  OF  PACKAGES,  BUNDLES, 
OR  SACKS 

(Delete  redesignated  5.1,  5.3,  and  5.5; 
reniunber  redesignated  5.2  and  5.4  as 

5.1  and  5.2,  respectively.] 

•        •        *        *        • 

[Amend  renumbered  5.2  by  deleting 
"optional  city"  in  the  first  sentence  as 
follows:] 

5.2  Delivery  0£Bce  Rates 

When  a  5-digit,  3-digit,  or  SCF  pallet 
contains  copies  claimed  at  delivery 
office  rates  and  copies  claimed  at  other 
rates,  the  copies  claimed  at  delivery 
office  rates  must  be  placed  on  the  top  of 
the  pallet.  These  copies  must  be 
separated  from  the  other  copies.  Any 
effective  method  (such  as  a  slipsheet) 
may  be  used. 

[Revise  the  heading  of  redesignated  6.0 
as  follows:] 

6.0    PALLETS  OF  COP ALLETIZED 
FLAT-SIZE  PUBLICATIONS 

[Delete  redesignated  6.3,  6.4,  and  6.6; 
renumber  redesignated  6.5  and  6.7 
through  6.10  as  6.3  and  6.4  through  6.7, 
respectively.] 

***** 

[Revise  6.2  as  follows:] 
6.2    Exclusion 

The  palletized  portion  of  a  mailing 
may  not  include  packages  or  bundles 
sorted  to  foreign  destinations. 

***** 

M043    Third-Oass  Mail 

***** 

[Revise  the  heading  of  2.0  as  follows:] 

2.0  PACKAGES 

[Amend  2.1  by  adding  a  second 
sentence  as  follows:] 

2.1  Standards 

Package  presort  and  labeling  must 
meet  the  applicable  general  standards  in 
M020  and  M030,  except  as  noted  below. 
The  palletized  portion  of  a  mailing  may 
not  include  packages  sorted  to  foreign 
destinations. 
***** 

[Delete  current  2.5.] 

3.0  OPTIONAL  BUNDLES 

[Amend  3.1  by  adding  a  second 
sentence  as  follows:] 

3.1  Standards 

Bimdle  presort  and  labeling  must 
meet  the  applicable  general  standards  in 
M020  and  M030,  except  as  noted  below. 
The  palletized  portion  of  a  mailing  may 
not  include  bundles  sorted  to  foreign 
destinations. 


[Revise  3.3  as  follows:] 
3.3    Sortation 

Sortation  is  the  same  sequence  as 
sacks. 

•        •       •       *       « 

(Add  new  4.0;  delete  current  9.0  and 
redesignate  current  4.0  through  8.0  as 
5.0  through  9.0,  respectively.] 

4.0  PALLET  PRESORT  AND 
LABELING 

4.1  Pallets  of  Packages,  Bundles, 
Sacks,  or  Tra]rs 

Presort  sequence  and  labeling: 

a.  5-digit  (required  for  packages, 
bundles,  and  sacks;  optional  for  trays): 
use  destination  of  packages,  etc.,  for 
Line  1. 

b.  3-digit  (optional);  use  L002, 
Column  A,  for  Line  1. 

c.  SCF  (required);  use  L002,  Coliunn 
B,  for  Line  1. 

d.  ADC  (optional);  use  LlOl  for  Line 
1  (deposit  pallet  at  BMC  serving  3-digit 
ZIP  Code  on  Line  1  if  DBMC  rate 
claimed). 

e.  Destination  BMC  (required);  use 
L705  (or  L708  if  DBMC  rate  claimed)  for 
Line  1  and  show  any  required 
processing  code  right-justified  on  Line 
2. 

f.  Working  (optional),  mixed  BMC; 
use  L705  for  Line  1  based  on  ZIP  Code 
of  entry  office  (in  "Destination  ZIP 
Codes"  column)  and  show  any  required 
processing  code  right-justified  on  Line 
2;  (label  to  plant  serving  entry  post 
office  if  authorized  by  processing  and 
distribution  manager). 

4.2  Pallets  of  Machinable  Parcels 

Presort  sequence  and  labeling: 

a.  5-digit  (required);  use  destination  of 
parcels  for  Line  1. 

b.  ASF  (allowed  and  required  only  if 
DBMC  rate  is  claimed  for  mail  deposited 
at  ASF);  use  L708  for  Line  1. 

c.  Destination  BMC  (required);  use 
L705  for  Line  1  (or  L708  if  DBMC  rate 
claimed)  and  show  any  required 
processing  code  right- justified  on  Line 
2. 

d.  Mixed  BMC  (optional);  use  L705  for 
Line  1  based  on  ZIP  Code  of  entry  office 
(in  "destination  ZIP  Codes"  column) 
and  show  any  required  processing  code 
right-justified  on  Line  2. 

4.3  Line  2 

Line  2:  3C,  processing  category,  and 
any  processing  code  if  required  by  4.2. 

[Revise  the  heading  of  redesignated  5.0 
as  follows:] 


5.0    ADDITIONAL  STANDARDS  FOR 
PALLETS  OF  PACKAGES  OR 
BUNDLES 

[Delete  redesignated  5.1,  5.3,  and  5.6; 
renumber  redesignated  5.2,  5.4,  and  5.5 
as  5.1,  5.2,  and  5.3,  respectively.] 

*  •        •        •        * 

[Amend  5.2  by  deleting  "optional  city" 
in  the  first  sentence  as  follows:] 

5.2    DDU  Rates 

When  a  5-digit,  3-digit,  or  SCF  pallet 
contains  pieces  claimed  at  destination 
delivery  unit  (DDU)  rates  and  pieces 
claimed  at  other  rates,  the  pieces 
claimed  at  DDU  rates  must  be  placed  on 
the  top  of  the  pallet.  These  pieces  must 
be  separated  from  the  other  pieces.  Any 
effective  method  (such  as  a  slipsheet) 
may  be  used. 

*  *        •        •        « 

(Revise  the  heading  of  redesignated  7.0 
as  follows:] 

7.0  ADDITIONAL  STANDARDS  FOR 
PALLETS  OF  COP  ALLETIZED  FLAT- 
SIZE  MAILINGS 

[Amend  redesignated  7.1  by  changing 
the  references  from  "4.2  through  4.6"  to 
"5.1  through  5.3."] 

7.1  Standards 

Copalletized  flat-size  mailings  must 
meet  the  standards  in  5.1  through  5.3 
and  those  below. 

*  *        *        «        • 

[Delete  redesignated  7.3,  7.4,  and  7.9 
and  renumber  7.5  through  7.12  as  7.3 
through  7.9,  respectively.] 

*  •        •        •        • 

[Revise  the  heading  of  redesignated  8.0 
as  follows:] 

8.0    ADDITIONAL  STANDARDS  FOR 
PALLETS  OF  MACHINABLE  THIRD- 
CLASS  PARCELS 

[Delete  redesignated  8.1,  8.2, 8.3,  and 
8.5;  renimiber  8.4  as  8.0.  Amend  8.0  by 
changing  the  references  in  the  first 
sentence  from  "7.2a  through  7.2c"  to 
"4.2a  through  4.2c"  and  in  the  second 
sentence  from  "7.2b  and  7.2c"  to  "4.2b 
and  4.2c"  as  follows:]  Pieces  may  be 
eligible  for  the  3/5  presort  rate  if 
prepared  under  4.2a  through  4.2c.  This 
eligibility  includes  pieces  correctly 
presorted  imder  4.2b  and  4.2c  to  the 
service  area  of  the  origin  ASF/BMC. 

*  •        •        *        • 

[Revise  the  heading  of  redesignated  9.0 
as  follows:] 

9.0    ADDITIONAL  STANDARDS  FOR 
PALLETS  OF  THIRD-  AND  FOURTH- 
CLASS  MACHINABLE  PARCELS 

[Delete  redesignated  9.1,  9.2,  9.3,  and 
9.6;  renumber  9.4  through  9.8  as  9.1 
through  9.4,  respectively.] 
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[Amend  9.1  by  changing  the  reference 
"8.3"  to  "4.2"  as  follows:] 

9.1  Line  2 

Line  2:  3C/4C  MACH  and  any 
processing  code  if  required  by  4.2. 
[Amend  9.2  by  changing  the  references 
in  the  first  sentence  from  "8.2a  through 
8.2c"  to  "4.2a  through  4.2c"  and  in  the 
second  sentence  from  "8.2b  and  8.2c"  to 
"4.2b  and  4.2c"  as  follows:] 

9.2  3/5  Presort  Rate 

Pieces  may  be  eligible  for  the  3/5 
presort  rate  if  prepared  under  4.2a 
through  4.2c.  This  eligibility  includes 
pieces  correctly  presorted  under  4.2b 
and  4.2c  to  the  service  area  of  the  origin 
ASF/BMC. 


M044    Fourth-Oass  Mail 

***** 

[Revise  the  heading  of  2.0  as  follows:] 

2.0  PACKAGES 

[Amend  2.1  by  adding  a  second 
sentence  as  follows:] 

2.1  Standards 

Package  presort  and  labeling  must 
meet  the  applicable  general  standards  in 
M020  and  M030,  except  as  noted  below. 
The  palletized  portion  of  a  mailing  may 
not  include  packages  sorted  to  foreign 
destinations. 
•        •        •        •        • 

[Delete  current  2.4.] 
[Add  new  3.0;  delete  current  5.0; 
redesignate  current  3.0  and  4.0  as  4.0 
and  5.0,  respectively.] 

3.0  PALLET  PRESORT  AND 
LABELING 

3.1  Pallets  of  Packages,  Bundles,  or 
Sacks 

Presort  sequence  and  labeling: 

a.  5-digit  (required);  use  destination  of 
packages,  etc.,  for  Line  1. 

b.  3-digit  (optional);  use  L002, 
Column  A,  for  Line  1. 

c.  SCF  (required);  use  L002,  Column 
B,  for  Line  1. 

d.  ADC  (optional);  use  LlOl  for  Line 
1  (deposit  pallet  at  BMC  serving  3-digit 
ZIP  Code  on  Line  1  if  DBMC  rate 
claimed). 

e.  Destination  BMC  (optional);  use 
L705  (or  L708  if  DBMC  rate  claimed)  for 
Line  1  and  show  any  required 
processing  code  right-justified  on  Line 
2. 

f.  Working  (optional),  mixed  BMC; 
use  L705  for  Line  1  based  on  ZIP  Code 
of  entry  office  (in  "Destination  ZIP 
Codes"  colimin)  and  show  any  required 
processing  code  right-justified  on  Line 
2;  (label  to  plant  serving  entry  post 


office  if  authorized  by  processing  and 
distribution  manager). 

3.2  Pallets  of  Machinable  Parcels 

Presort  sequence  and  labeling: 

a.  5-digit  (required);  use  destination  of 
parcels  for  Line  1. 

b.  ASF  (allowed  and  required  only  if 
DBMC  rate  is  claimed  for  mail  deposited 
at  ASF);  use  L708  for  Line  1. 

c.  Destination  BMC  (required);  use 
L705  for  Line  1  (or  L708  if  DBMC  rate 
claimed)  and  show  any  required 
processing  code  right-justified  on  Line 
2. 

d.  Mixed  BMC  (optional);  use  L705  for 
Line  1  based  on  ZIP  Code  of  entry  office 
(in  "Destination  ZIP  Codes"  column) 
and  show  any  required  processing  code 
right-justified  on  Line  2. 

3.3  Pallets  of  Special  Fourth-Class 
Presort 

a.  5-digit  (Level  A  only;  required);  use 
destination  of  pieces  or  packages  for 
Line  1. 

b.  Destination  BMC  (Level  B  only; 
required);  use  L705  for  Line  1  and  show 
any  required  processing  code  right- 
justified  on  Line  2. 

3.4  Line  2 

Line  2:  4C,  processing  category,  and 
any  processing  code  if  required  by  3.1 
through  3.3. 

(Revise  the  heading  of  redesignated  4.0 
as  follows:] 

4.0    ADDITIONAL  STANDARDS  FOR 
PALLETS  OF  PACKAGES 

[Delete  redesignated  4.1,  4.2,  and  4.4; 
renumber  4.3  and  4.5  as  4.1  and  4.2,  • 
respectively.] 

•        *        •        *        • 

[Revise  the  heading  of  redesignated  5.0 
as  follows:] 

5.0    ADDITIONAL  STANDARDS  FOR 
PALLETS  OF  MACHINABLE  PARCELS 

(Delete  redesignated  5.1,  5.2,  and  5.3; 
renumber  5.4  through  5.6  as  5.1  through 
5.3,  respectively.] 


M048    Automation-Compatible  Flats 

*        •        •        •        • 

2.0  PACKAGE  AND  PALLET 
PREPARATION 

[Revise  2.1  as  follows:] 

2.1  Packages 

Packages  to  be  presented  on  pallets 
must  be  prepared  and  presorted  under 
the  general  standards  in  M020  and 
M030  and  those  applicable  to  the  class 
and  rate  claimed. 
[Revise  2.2  as  follows:] 
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2^    Pallets 

Pallets  must  be  prepared  under  the 
general  standards  in  M041. 

«        «        *        *        * 

An  appropriate  amendment  to  39  CFR 
111.3  to  reflect  these  changes  will  be 
published  if  the  proposal  is  adopted. 
Staalay  F.  Mira, 
ChiefCounsel,  Legislative. 
[FR  Doc.  95-18629  Filed  7-28-95;  8:45  am] 
■UMQ  CODE  7n»-12-P 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Docket  No.  28241] 

nnal  Environmental  Impact  Statement; 
Effects  of  Changes  in  Aircraft  Flight 
Patterns  Over  the  State  of  New  Jersey 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Availability  of  Final 
Environmental  Impact  Statement  (EIS) 
and  Invitation  to  Comment. 

summary:  On  July  28. 1995,  the  FAA 
issued  a  Final  Environmental  Impact 
Statement  (FEIS)  required  under  Section 
9119  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990 
(ASCEA),  Public  Uw  101-508.  That 
section  directed  the  FAA  to  prepare  an 
EIS  pursuant  to  the  National 
Environmental  PoUcy  Act  (NEPA)  on 
the  effects  of  changes  in  aircraft  flight 
patterns  over  the  State  of  New  Jersey  as 
a  result  of  the  implementation  of  the 
Expanded  East  Coast  Plan  (EECP). 

The  proposed  Federal  action  is  to 
continue  the  current  routes  and 
procedures  that  were  implemented  as 
part  of  the  EECP  in  1987  and  1988.  and 
modified  to  1991.  FAA  has  identified 
the  continuation  of  current  routes  and 
procedures,  as  modified  to  incorporate  a 
mitigation  measure  identified  as  the 
Solberg  Mitigation  Proposal,  as  both  the 
preferred  alternative  and  the 
environmentally  preferable  alternative. 
The  Solberg  Mitigation  Proposal  reduces 
aircraft  noise  in  the  Scotch  Plains,  and 
Fan  wood  areas  of  Union  County.  New 
Jersey.  This  is  one  of  the  five  areas  that 
experienced  increased  noise  as  a  result 
of  the  implementation  of  the  EECP. 

The  FAA  prepared  the  FEIS  based 
upon  the  findings  in  the  post-scoping 
document  issued  in  June  1991 ,  the  Draft 
EIS  (DEIS)  issued  in  November  1992. 
and  the  Supplemental  DEIS  (SDEIS) 
issued  in  September  1994. 

The  SDEIS  contained  the  analysis  of 
the  Solberg  Mitigation  Proposal,  the 
agency's  analysis  of  the  New  Jersey 
Coalition  Against  Aircraft  Noise 
(NJCAAN)  Ocean  Routing  Proposal, 
responses  to  comments  on  the  DEIS, 
Appendix  F,  and  other  new  information. 
In  response  to  the  large  number  of 
comments  concerning  noise  impacts 
over  particular  communities,  the  FAA 
included  Appendix  F,  which  provides 
the  changes  in  noise  levels  predicted  for 
each  census  block  in  New  Jersey  with 
each  alternative,  the  mitigation 
proposal,  and  the  NJCAAN  ocean 
routing  proposal. 

The  FAA  also  carefully  considered 
testimony  from  over  480  Federal,  state, 


and  local  elected  and  appointed  officials 
and  citizens  and  fi-om  the  2800  written 
comments  received  at  more  than  30 
public  hearings  and  meetings  during  the 
515-day  comment  period. 

After  issuance  of  the  Record  of 
Decision  and  reporting  to  Congress 
pursuant  to  Section  9119  of  ASCEA 
concerning  this  EIS  process,  the  FAA 
intends  to  continue  working  with 
affected  communities  to  identify  and 
develop  new  strategies  to  mitigate 
aircraft  noise  as  part  of  a  "follow-on" 
study.  That  study  will  be  a  follow-on 
study  insofar  as  it  will  address 
aeronautical  and  aircraft  noise  issues.  It 
will  be  a  plaiming  study  independent  of 
the  statutory  EIS  requirement. 

The  following  is  a  summary  of  key 
portions  contained  in  the  FELS  and  is 
not  intended  to  duplicate  or  cover  every 
aspect  of  the  FEIS. 

Alternatives 

The  FAA  conducted  an  extensive 
scoping  process  to  identify  a  reasonable 
range  of  alternatives  for  study  in  the 
EIS.  The  scoping  process  incUcated  that 
citizen  concerns  focused  on  arrivals  and 
departures  at  the  three  major  airports  in 
the  New  York  metropoUtan  area. 

In  the  FEIS,  the  FAA  analyzed  the 
following  alternatives  based  on  citizen 
input  and  independent  evaluation: 

•  Alternative  A.  Maintain  the  current 
{as  defined  in  1991)  EECP  structure 
(Proposed  Action  and  No  Action). 

•  Alternative  B.  Return  to  1986  air 
traffic  routes  and  procedures  using  1991 
traffic  (Rollback). 

•  Alternative  C2.  Route  Newark  south 
flow  departure  traffic  over  Raritan  Bay 
to  the  ocean  at  night  only  (Oceanic/ 
military  routing  (nighttime  only)  for 
Newark  departures). 

•  Alternative  D3.  Spread  aircraft 
departing  Newark  runways  22L  and  22R 
to  three  different  headings  (Spreading  or 
fanning). 

Environmental  Consequences 

Twenty-one  environmental  categories 
were  analyzed  for  environmental 
consequences.  The  impact  categories  of 
chief  concern  were  noise,  air,  and  water 
quality.  Analysis  revealed  that  none  of 
the  alternatives,  except  Retiun  to  1986 
Routes  and  Procedures,  would  cause 
significant  impacts. 

The  following  is  a  brief  description  of 
the  noise  impacts  associated  with  the 
alternatives  and  the  Solberg  Mitigation 
Proposal  contained  in  the  FEIS.  Other 
Enviroiunental  Consequences  are 
summarized  in  more  detail  in  Section 
1.7,  Chapter  1  of  the  FEIS. 


1.  Alternative  B,  Return  to  1986  Routes 
and  Procedures 

Noise  analysis  indicates  that,  in 
comparison  to  implementation  of  the 
EECP,  retiuTi  to  1986  routes  and 
procedures  with  1991  traffic  would 
increase  noise  by  DNL  5  dB  or  greater 
above  DNL  45  dB  for  1.45  million 
people.  Approximately  45,622 
individuals  would  experience  a 
reduction  in  noise  by  DNL  5  dB  or 
greater  above  DNL  45  dB.  It  would  also 
increase  noise  by  1.5  dB  within  the  65 
DNL  contour  in  one  small  area  of 
Holgate,  New  Jersey.  The  latter  impact 
on  Holgate  appears  to  result  solely  from 
the  assumptions  used  to  reconstruct  and 
model  this  alternative. 

2.  Alternatives  C2  and  D3,  Nighttime 
Use  of  Ocean  Routing  and  Spreading 

Nighttime  Use  of  Ocean  Routing  and 
Spreading  would  provide  marginal 
noise  relief.  Nighttime  Ocean  Routing 
would  increase  noise  by  DNL  5  dB  or 
greater  above  DNL  45  dB  for  about  4,349 
people  and  would  not  decrease  noise  by 
a  similar  amount,  while  the  Spreading 
alternative  would  neither  increase  nor 
decrease  noise  impacts  by  DNL  5  dB  or 
greater  above  DNL  45  dB.  Both  the 
Nighttime  Ocean  Routing  and  Spreading 
alternatives  have  potential  impacts 
outside  of  New  Jersey. 

3.  Solberg  Mitigation  Proposal 

The  Solberg  Mitigation  Proposal 
described  below  imder  the  section 
"Mitigation"  would  reduce  noise  by 
DNL  5  dB  or  greater  above  DNL  45  dB 
for  approximately  18,755  residents  of 
the  Scotch  Plains  and  Fanwood  areas  of 
Union  County.  This  is  one  of  the  five 
areas  that  experienced  noise  increases  of 
DNL  5  dB  or  greater  above  DNL  45  dB 
as  a  result  of  implementing  the  EECP. 
No  increases  by  DNL  5  dB  or  greater 
above  DNL  45  dB  would  occur  in  the 
study  area.  The  Solberg  Mitigation 
Proposal  would  allow  for  unrestricted 
climb  by  Newark  westbound  departures 
and  would  only  shift,  not  lower, 
potentially  conflicting  arrivals  to 
LaGuardia,  10  miles  to  the  south. 

Mitigation  Measures 

Opportunities  for  mitigation  were 
explored  although  the  levels  of  noise 
increase  and  exposiu^  resulting  irom 
implementation  of  the  EECP  and  its 
alternatives,  with  the  exception  of  one 
area  affected  by  Alternative  B,  are  well 
below  the  established  thresholds  at 
which  FAA  considers  compatible  for 
residential  land  uses.  The  Solberg 
mitigation  measure  would  realign 
westbound  departure  routes  from 
Newark  International  Airport  to  the 
Solberg  navigational  aid  in  Readington, 


New  Jersey.  It  would  reduce  the  noise 
impacts  in  the  Scotch  Plains  and 
Fanwood  areas  of  Union  County,  areas 
that  experienced  increased  noise  as  a 
result  of  implementation  of  the  EECP. 

The  Solberg  mitigation  measure  and 
mitigation  measures  considered,  but  not 
retained  for  detailed  study,  are 
discussed  in  detail  in  Chapte'  6  of  the 
FEIS. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  J.  Marx,  Program  Manager, 
ATM-700,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  Washington,  D.C.  20591. 

Any  person  may  obtain  a  copy  of  the 
executive  stunmary  of  the  FEIS  or  the 
entire  FEIS  by  submitting  a  request  to 
the  FAA  contact  identified  above. 
Copies  of  the  conunents  on  the  DEIS 
and  SDEIS  are  available  for  review  in 
the  FAA  Docket,  Niunbers  26987  and 
27649,  also  at  the  above  address. 
Appendix  A  of  the  FEIS  contains 
responses  to  public  comments. 

The  FEIS  will  also  be  available  for 
review  at  the  following  public  libraries: 
Teaneck  PubUc  Library,  840  Teaneck  ■ 

Road,  Teaneck,  NJ  07868 
Newark  Public  Library,  5  Washington 

Street.  P.O.  Box  630.  Newark.  NJ 

01701-0830 
Parsippany-Troy  Hills  Free  Public 

Library,  P.O.  Box  5303,  Parsippany. 

NJ  07054 
Piscataway  Township  Free  Public 

Library.  John  F.  Keimedy  Memorial 

Library.  500  Hoes  Lane,  Piscataway, 

NJ  08854 
Cherry  Hill  Free  Public  Library,  100 

Kings  Highway  North,  Cherry  Hill,  NJ 

08034 
Jersey  Qty  PubUc  Library,  472  Jersey 

Ave.,  Jersey  City,  NJ  07302-3499, 

Attn:  Directors  Office 
Staten  Island,  New  York  Public  Library, 

St.  George  Library  Center,  5  Central 

Place,  Staten  Island,  NY  10301 
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Camden  Free  Public  Library,  616 

Broadway,  Camden,  NJ  08103 
Vineland  Free  Public  Library,  1058  E. 

Landis  Ave.,  Vineland.  NJ  08360 
Middletown  Township  Public  Library. 

55  New  Monmouth  Road, 

Middletovra,  NJ  07748 
Free  Public  Library  of  the  City  of 

Trenton,  120  Academy  Street, 

Trenton.  NJ  08607-2448 
Ridgewood  Ihiblic  Library.  125  North 

Kteple  Ave..  Ridgewood.  NJ  07450- 

3288 
Free  Public  Library  of  Woodbridge, 

George  Frederick  Plaza,  Woodbridge, 

NJ  07195.  Attn:  Reference  Desk 
Elizabeth  Public  Library,  11  S.  Broad 

Street,  Elizabeth,  NJ  07201 
Paterson  Free  Public  Library,  Danforth 

Memorial  Library,  250  Broadway, 

Paterson,  NJ  07501 
Cranford  PubUc  Library,  224  Walnut 

Ave.,  Cranford,  NJ  07016 
Rochelle  Park  PubUc  Library,  405 

RocheUe  Ave.,  Rochelle  Park,  NJ 

07882 
Ruimemede  PubUc  Library,  Broadway  & 

Black  Horse  Pike.  P.O.  Box  119, 

Runnemede,  NJ  08078 
Tinton  Falls  PubUc  Library,  684  Tinton 

Ave.,  Tinton  Falls,  NJ  07724 
New  Jersey  State  Library,  Department  of 

Education,  185  W.  State  Street, 

Trenton,  NT  08825-0520 
Joint  Free  PubUc  Library  of  Morristown 

and  Morris  Township,  1  MiUer  Road, 

Morristown,  NJ  07960 
Cape  May  County  Library,  Mechanic 

Street,  Cape  May  Courthouse,  NJ 

08210 
Ocean  County  Library,  101  Washington 

Street,  Toms  River,  NJ  08753 
Hunterdon  County  Library,  Route  12, 

Flemington,  NJ  08822 
Sussex  County  Library,  RD-3,  Box  170, 

Route  655,  Homestead  Road,  Newton, 

NJ  07860 
Warren  County  Library,  Court  House 

Aimcx,  Belevedre,  NJ  07823,  Attn: 

Reference  Day  Dept. 
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Atlantic  city  Library,  1  North  Tennessee 
Ave.,  Atlantic  City,  NJ  08401 

Gloucester  County  Library,  200  HoUy 
Dell  Drive,  Sewell,  NJ  08080 

Somerset  County  Library,  P.O.  Box 
6700,  Bridgewater,  NJ  08807 

Salem  Library,  Broadway,  Salem,  NJ 
08079 

Burlington  County  Library,  1257 
Westwoodlane  Road,  Mt.  HoUy.  NJ 
08060 

Comment  Period:  Although  the 
Council  on  Environmental  QuaUty 
regulations  do  not  provide  for  a  formal 
comment  period  after  issuance  of  a 
FEIS,  due  to  the  technical  complexity  of 
issues  raised  and  to  maximize  pubUc 
participation  FAA  is  soUciting 
comments  on  the  FEIS  for  a  period  of  45 
days.  These  comments  will  be 
considered  by  the  decision  maker  in 
determining  FAA's  course  of  action  and 
issuing  the  Record  of  Decision.  The 
opportunity  to  comment  will  extend 
firom  July  28,  until  September  11, 1995. 

Written  comments  on  the  FEIS  should 
be  received  at  the  following  address,  in 
tripUcate,  by  September  11,  1995: 
Headquarters  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-10), 
Docket  No.  28241,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591. 
Comments  may  be  deUvered  or 
inspected  at  Room  915G  in  FAA 
headquarters  between  8:30  a.m.  and  5 
p.m.,  Monday  through  Friday,  excluding 
Federal  hoUdays.  Late-filed  comments 
will  be  considered  to  the  extent 
practicable. 

Issued  in  Washington,  DC  on  July  28, 1995. 
James  H.  Washington,  « 

Deputy  Director  of  Air  Traffic. 
(PR  Doc.  95-18730  Filed  7-28-95:  8:45  am) 
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Proclamatioii  6813  of  July  28,  1995 

To  Amend  the  Generalized  System  of  Preferences 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

1.  Pursuant  to  section  504(c)  of  the  Trade  Act  of  1974,  as  amended  ("Trade 
Act")(19  U.S.C.  2464(c)),  beneficiary  developing  countries  are  subject  to 
limitations  on  the  preferential  treatment  a^orded  under  the  Generalized 
System  of  Preferences  (GSP).  Pursuant  to  section  504(c)(3)  of  the  Trade 
Act,  the  President  may  waive  the  application  of  section  504(c)  of  the  Trade 
Act  after  receiving  the  advice  of  the  International  Trade  Commission,  deter- 
mining that  the  waiver  is  in  the  national  economic  interest  of  the  United 
States,  and  publishing  such  determination  in  the  Federal  Register.  Pursuant 
to  section  504(c)(5)  of  the  Trade  Act,  a  country  that  is  no  longer  treated 
as  a  beneficiary  developing  coimtry  with  respect  to  an  eligible  article  may 
be  redesignated  as  a  beneficiary  developing  country  with  respect  to  such 
article  if  imports  of  such  article  from  such  country  did  not  exceed  the 
limitations  in  section  504(c)(1)  of  the  Trade  Act  during  the  preceding  calendar 
year.  Pursuant  to  section  504(d)(2)  of  the  Trade  Act  (19  U.S.C.  2464(d)(2)), 
the  President  may  disregard  the  limitations  provided  in  section  504(c)(1)(B) 
of  the  Trade  Act  with  respect  to  any  eligible  article  if  the  appraised  value 
of  the  total  imports  of  such  article  into  the  United  States  during  the  preceding 
calendar  year  is  not  in  excess  of  an  amount  that  bears  the  same  ratio 
to  $5,000,000  as  the  gro^s  national  product  of  the  United  States  for  that 
calendar  year  (as  determined  by  the  Department  of  Commerce)  bears  to 
the  gross  national  product  of  the  United  States  for  calendar  year  1979. 

2.  Section  502(b)(7)  of  the  Trade  Act  (19  U.S.C.  2462(b)(7))  provides  that 
a  country  that  has  not  taken  or  is  not  taking  steps  to  afford  workers  in 
that  country  internationally  recognized  worker  rights,  as  defined  in  section 
502(a)(4)  of  the  Trade  Act  (19  U.S.C.  2462(a)(4)),  is  ineligible  for  designation 
as  a  beneficiary  developing  country  for  purposes  of  the  GSP.  Section  502(c)(7) 
of  the  Trade  Act  (19  U.S.C.  2462(c)(7))  provides  that,  in  determining  whether 
to  designate  a  country  as  a  beneficiary  developing  country  under  the  GSP, 
the  President  shall  take  into  account  whether  the  country  has  taken  or 
is  taking  steps  to  afford  internationally  recognized  worker  rights  to  workers 
in  that  country.  Section  504  of  the  Trade  Act  (19  U.S.C.  2464)  authorizes 
the  President  to  withdraw,  suspend,  or  limit  the  application  of  duty-free 
treatment  under  the  GSP  with  respect  to  any  country  after  considering 
the  factors  set  forth  in  sections  501  and  502(c)  of  the  Trade  Act  (19  U.S.C. 
2461  and  2462(c)). 

3.  Pursuant  to  section  504(c)(3)  of  the  Trade  Act,  I  have  determined  that 
it  is  appropriate  to  waive  the  application  of  section  504(c)  of  the  Trade 
Act  with  respect  to  certain  eligible  articles  from  a  beneficiary  developing 
coimtry.  I  have  received  the  advice  of  the  International  Trade  Commission 
on  whether  any  industries  in  the  United  States  are  likely  to  be  adversely 
affected  by  such  waivers  and  I  have  determined,  based  on  that  advice 
and  the  considerations  described  in  sections  501  and  502(c)  of  the  Trade 
Act,  that  such  waivers  are  in  the  national  economic  interest  of  the  United 
States.  Pursuant  to  section  504(c)(5)  of  the  Trade  Act,  I  have  determined 
that  a  country  should  be  redesignated  as  a  beneficiary  developing  country 
with  respect  to  certain  eligible  articles.  Pursuant  to  section  504(d)(2)  of 
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the  Trade  Act,  I  have  determined  that  section  504(c)(1)(B)  of  the  Trade 
Act  should  not  apply  with  respect  to  certain  eligible  articles. 

4.  Pursuant  to  sections  502(b)(7),  502(c)(7),  and  504  of  the  Trade  Act,  I 
have  detennined  that  Maldives  has  not  taken  and  is  not  taking  steps  to 
afford  internationally  recognized  worker  rights  to  workers  in  Maldives.  Ac- 
cordingly, I  have  determined  that  it  is  appropriate  to  suspend  the  designation 
of  Maldives  as  a  beneficiary  developing  country  for  purposes  of  the  GSP. 

5.  Pursuant  to  sections  501  and  502  of  the  Trade  Act,  and  having  due 
regard  for  the  eligibility  criteria  set  forth  therein,  I  have  determined  that 
it  is  appropriate  to  designate  Moldova  as  a  beneficiary  developing  country 
for  purposes  of  the  GSP. 

6.  Section  604  of  the  Trade  Act  (19  U.S.C.  2483)  authorizes  the  President 
to  embody  in  the  Harmonized  Tariff  Schedule  of  the  United  States  (HTS) 
the  substance  of  the  provisions  of  that  Act,  and  of  other  acts  affecting 
import  treatment,  and  actions  thereunder. 

NOW.  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  &e  United  States,  including  but  not  limited  to  sections 
501,  502,  504,  and  604  of  the  Trade  Act,  do  proclaim  that: 

(1)  In  order  to  restore  preferential  tariff  treatment  under  the  GSP  to  a  country 
that  has  been  excluded  from  the  benefits  of  the  GSP  for  certain  eligible 
articles,  the  Rates  of  Duty  1-Special  subcolumn  for  HTS  subheadings 
0713.31.40,  1102.30.00,  1103.14.00,  4104.39.20,  7113.11.50,  7113.20.50, 
9401.40.00,  9401.61.60,  9401.69.80,  9403.30.80,  9403.40.90,  and  9403.50.90 
are  modified  by  deleting  the  symbol  "A*"  in  parentheses,  and  by  inserting 
the  symbol  "A"  in  lieu  thereof. 

(2)  In  order  to  provide  that  a  country  that  has  not  been  treated  as  a  beneficiary 
developing  country  with  respect  to  certain  eligible  articles  should  be  restored 
as  a  beneficiary  developing  country  with  respect  to  such  articles  for  purposes 
of  the  GSP,  general  note  4(d)  to  the  HTS  is  modified  by  deleting  the  following 
from  such  note:  "0713.31.40  Thailand",  "1102.30.00  Thailand",  "1103.14.00 
Thailand".  "4104.39.20  Thailand",  "7113.11.50  Thailand".  "7113.20.50  Thai- 
land". "9401.40.00  Thailand".  "9401.61.60  Thailand".  "9401.69.80  Thai- 
land", "9403.30.80  Thailand",  "9403.40.90  Thailand",  and  "9403.50.90  Thai- 
land". 

(3)(a)  The  waivers  of  the  application  of  section  504(c)  of  the  Trade  Act 
shall  apply  to  imports  of  eligible  articles  from  Thailand  that  are  provided 
for  in  HTS  subheadings  6702.90.65.  7113.11.20,  7113.19.50,  and  9403.60.80. 

(b)  In  order  to  restore  preferential  tariff  treatment:  (i)  th6  Rates  of  Duty 
1-Special  subcolumn  for  HTS  subheadings  6702.90.65,  7113.11.20,  and 
9403.60.80  are  modified  by  deleting  the  symbol  "A*"  in  parentheses,  and 
by  inserting  the  symbol  "A"  in  lieu  thereof;  (ii)  general  note  4(d)  is  modified 
by  deleting  the  following  from  such  note:  "6702.90.65  Thailand",  "7113.11.20 
Thailand",  and  "9403.60.80  Thailand";  and  (iii)  general  note  4(d)  is  modified 
by  deleting  "Thailand"  set  out  opposite  7113.19.50. 

(4)  General  note  4  to  the  HTS,  listing  those  countries  whose  products  are 
eligible  for  benefits  of  the  GSP,  is  modified  by:  (a)  deleting  "Maldives" 
from  the  list  of  independent  countries  in  general  note  4(a),  and  deleting 
"Maldives"  fi«m  the  list  of  least-developed  beneficiary  developing  countries 
in  general  note  4(b);  and 

(b)  inserting  "Moldova"  in  alphabetical  order  in  the  list  of  independent 
countries  in  general  note  4(a). 

(5)  Any  provisions  of  previous  proclamations  and  Executive  orders  inconsist- 
ent with  the  provisions  of  this  proclamation  are  hereby  superseded  to  the 
extent  of  such  inconsistency. 

(6)(a)  The  modifications  to  the  HTS  made  by  paragraphs  (1)  and  (2)  shall 
be  effective  July  31, 1995. 
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(b)  The  United  States  Trade  Representative  shall  issue  a  notice  in  the 
Federal  Register  announcing  when  the  modifications  to  the  HTS  made  by 
paragraph  (3)(b)  shall  be  effective. 

(c)  The  modifications  to  the  HTS  made  by  paragraph  (4)(a)  shall  be  effective 
60  days  after  the  date  of  publication  of  this  proclamation  in  the  Federal 
Register. 

(d)  The  modification  to  the  HTS  made  by  paragraph  (4)(b)  shall  be  effective 
with  respect  to  articles  that  are:  (i)  imported  on  or  after  January  1,  1976, 
and  (ii)  entered,  or  withdrawn  &om  warehouse  for  consumption,  on  or 
after  15  days  after  the  date  of  publication  of  this  proclamation  in  the  Federd 
Register. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-ei^th 
day  of  July,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-five, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twentieth. 


(FR  Doc.  95-18923 
Filed  7-2a-95;  10:36  am) 
Billing  code  319S-01-P 


OsjTAjAiuaA<PtU^K*naik^ 


JMI 
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(FR  Doc.  9S-18924 
Filed  7-28-95;  10:37  am] 
Billing  code  3195-01^ 


Presidential  Documents 


Notice  of  July  28,  1995 
Continuation  of  Iraqi  Emergency 


On  August  2,  1990,  by  Executive  Order  No.  12722,  President  Bush  declared 
a  national  emergency  to  deal  with  the  unusual  and  extraordinary  threat 
to  the  national  security  and  foreign  policy  of  the  United  States  constituted 
by  the  actions  and  policies  of  the  Government  of  Iraq.  By  Executive  Orders 
Nos.  12722  of  August  2,  1990,  and  12724  of  August  9,  1990,  the  President 
imposed  trade  sanctions  on  Iraq  and  blocked  Iraqi  government  assets.  Because 
the  Government  of  Iraq  has  continued  its  activities  hostile  to  the  Unhed 
States  interests  in  the  Middle  East,  the  national  emergency  declared  on 
August  2,  1990,  and  the  measures  adopted  on  August  2  and  August  9, 
1990,  to  deal  with  that  emergency  must  continue  in  effect  beyond  August 
2,  1995.  Therefore,  in  accordance  with  section  202(d)  of  the  National  Emer- 
gencies Act  (50  U.S.C.  1622(d]].  I  am  continuing  the  national  emergency 
with  respect  to  Iraq. 

This  notice  shall  be  published  in  the  Federal  Register  and  transmitted 
to  the  Congress. 


OsjOU^^iuaA^J^A^^ 


THE  WHITE  HOUSE, 
July  28,  1995. 
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63 349»}.  37858 

70 34488,  34<S3,  35538. 

36083 

80 34940 

81 38781 

140 34940 

180 34943.  34945,  35365, 

36768,  38295 

185 38781 

260 37974 

2b1 36377 

264 3571 8,  37974 

265 3571 8,  37974 

271 36377.  38537 

300 35160,  36770,  38297 

302 36377 

430 34938 

439 35367 

41CFR 

101-47 35706 

Proposed  Rules: 

51-6 38784 

42CFR 

3 - 36072 

6 36073 

50 35810 

51g 36072 

57 .38970 

I  I ^■•••■•••■■•■■•■•■•■••■••••••■■■•.,,«90Uf  ^ 

4 1 0 36733 

414 35492.36733 

417 34885 

424 38266 

433 35498 

Proposed  Rules: 

52b 35266 

400 38400 

405 35544.  38400 

410 35544,38400 

411 35544.  38400 

412 35544,  38400 

413 35544,  38400 

414 35544,  38400 

415 35544,  38400 

417 35544,  38400 

489 35544,  38400 

43CFR 

Public  Land  Order 

7147 36736 

7148 36736 


44CFR 

64 


.38272 


65 34888,  34889,  35276, 

38275 
67 34891 

Proposed  Rules: 

67 -.-34947,  38299 

1160 35162 

45CFR 

94 3581 0 

96 36334 

Propoesd  Rules: 

57a 36093 

95; 37858 

46CFR 

25 37419 

26 37419 

67 37923 

68 - 37923 

1 50 37923 

1 62 3741 9 

201 - 38734 

206 38734 

246 „ 38734 

253 38734 

275 -...38734 

276 38734 

285 - 38734 

290 38734 

345 - 38735 

346 38735 

347 38735 

47CFR 

0 34901 ,  35503 

1 34902,  36736,  38276. 

38737 

2 35507,  37596,  37828 

20 37786 

21 36524,  36737 

24 37786 

63 , 36507 

64 _ 35846 

73 3533873Mi39,  35340, 

35512,  36230,  36231,  37371, 
37597,  37598,  37946.  37947, 
37948,  38280,  38738,  38739 

76 35854,37830 

80 35507 

87 37828 

90 35507,37152 

Proposed  Rules; 

2 35166 

15 35166 

22 i„.36772 

25 .35166 

32 - 35548 

36 35548 

61 37980 

63 37980 

64 35368,37041 

73 34959,  35369,  35372, 

35548,36378,36772,37041. 

37042,  37622,  37623,  37981, 

38539,  38784,  38785 

87 35166 

90 35719,  36772.  37148 

94 36772 

48CFR 

Ch.  1 .37292,  37772 

Ch.3 36740 

1 34732,  34733,  34735 

2 34732,  34735,  34741 

3 34732,  34741,  37773, 

37774 
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4 .34732.  34735.  34741 

5 34732.  34735,  34741 

6 34732.34741 

7 34732,  34735.  37777 

8 34732,  34735.  34741 

9 34732.  34735.  34741 

1 1 37777 

12 34732,34735 

1 3 34732.  34741 

1 4 34732.  34735 

15 34732.  34735.  34741 

16 34732.  34735,  34741 . 

37777 
19 34732.  34735.  34741. 

37777 

20 34732,  34735.  34741 

22 „...34732,  34741 

23 34732.34741 

25 34732.  34735,  34741 

27 34732.34741 

28 34732.  34735.  34741 

29 34741 

32 34732.  34735,  34741, 

37778 

33 34732 

36 34732,  34735,  34741. 

37777 

37 37778 

41 34732.  34741.  37777 

42 34732,34741 

43 .'. 34732.34741 

44 34732.34741 

45 34732.  34735.  34741 

46 34732.34741 

47 34732.34741 

49 34732.  34741.  37773 

52 34732.  34735.  34741. 

37773 

53 34732.  34735,  34741 

204..„ 34467 

215 _ 34467 

217 34467 

219 35668 

225 34470,34471 

243 34467 

252 .34471,  35668 

253 35868 

1 501 38504 

1503 38604 

1504 38504 


1506 38504 

1506 _....38604 

1509 „....38504 

1512 38504 


1513., 
1514.. 
1515.. 
1516.. 
1519.. 
1520. 
1522.. 
1523. 
1524. 
1525. 
1530. 
1531. 


.38504 
.38504 
.38504 
.38504 
.38504 
.38504 
.38604 
.37982 
..38504 
..38504 
..38504 
..38504 


1532 38504 

1533 - 38504 

1536 38504 

1545 38504 

1546 38504 

1552 37982 

1809 37983 

1825 37598 

1830 37983 

1 831 37983 

32 35454 

42 38196 

52 35454.  381 96 

206 34497 

207 34497 

225 34497 

1552 35719 

5446 - 35720 

5452 35720 

49CFR 

1 37371.  38971 

Ch.  Ill 38739 

325 38739 

350 38739 

382 38739 

385 38739 

387 38739 

390 38739 

391 38739 

392 38739 

395 38739 

396 38739 


397 38739 

541 - 36231 

571 35126.  36741.  37836. 

37844.  38749.  38762 

573 35458 

576 „ 35458 

577 -..35458 

1039 38280 

PfopOMd  RuIms 

40 .......38200 

195 35549 

225 „.. -...34498 

531 -37861 

571 35169,  35373.  35889. 

36253,  36378.  37042,  37864, 
37986 

573 35459 

575 34961 ,  36255 

576 35459 

577 - 35459 

50CFR 

17 36000 

36 37308 

285... 38505 

301 34472,  36364 

61 1 .- 37848 

630 35340.  35869 

644 35340 

645 35340 

650 35513 

651 3551 3 

653: 35340 

661 37850 

663 34472.  37022,  38519 

669  35340 

672 .. ...... .35T46.  3571  i ,  35870. 

36236.  36237.  37600.  37601 . 
38519.  38765 

675 34904.37602 

677 34904 

678 35340.  37023 

PropoMd  RutoK 

Ch.  VI 37044 

17 35374.  36380.  36382. 

37419.  37866.  37987.  37993. 

38305 

18 -. 36382 


20... 3731 4.  37754 

32 36196.  36200 

36 36093.  36576 

216 37043 

227. 38011 

228 35891 

229 37043 

630 387K 

635 34965 

638 36093 

641 37624 

654 37868 

661 37045 

678 38785 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  t)ill8  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  00  202-523- 
6641.  The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington. 
DC  20402  (phone,  202-512- 
2470). 

H.R.  1944/P.L  104-19  f 

Emergency  Supplemental 
Appropriations  for  Additional 
Disaster  AssistarKe,  for 
Antiterrorism  Initiatives,  for 
Assistance  in  the  Recovery 
from  the  Tragedy  that 
Occuaed  at  Oklahoma  City, 
arxl  Rescissions  Act.  1955 
(July  27,  1995;  109  Stat.  194; 
61 


Last  List  July  13,  1995 


CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  arxl  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  whnh  is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set. 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  whk;h  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  S883.00 
domestic,  $220.75  additional  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  box  371954.  Pittsburgh.  PA  15250-7^4.  All  orders  must  be 
accomparited  l>y  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk.  Monday  through  Friday,  at  (202)  512-1800 
from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  ordeis 
to  (202)  512-2233. 


TNto 


Stock  Number 


1, 2  (2  Resen«d) (869-026-OOGOM) 

3  (1994  Compilation 


Price      RevWonOets 
$5.W       Jon.  1,  1995 


and  Parts  100  and 
101)  ._ 


4 ^, (869-026-00003-4) 

SParts: 

1-6^  (869-026^)0004-2) 

700-1199 _ (869-026-00005-1) 

120O{nd,  6  (6 
Reseroed) (869-026-00006-9) 

7 
0-26 


.  (869-026-00002-6) 40.00 

550 

23.00 
20.00 


(869-026-00007-7) 21.00 


27-45 (869-026-00008-5) 

46-51  - (869-026-00009-3) 

52 (869-026-00010-7) 

53-209 (869-026-00011-5) 

210-299 (869-O26-00012-3) 

300-399 (869-026-00013-1) 

400-699 (869^)26-00014-0) 

700-899 (869-026-00015-8) 

900-999 (869-026-00016-6) 

1000-1059 (869-026-00017-4) 

1060-1119  „ (869-02M)0018-2) 

1120-1199 (869-026-00019-1)  , 

1200-1499 (869-026-00020-4) . 

1500-1899  (869-026-00021-2) . 

1900-1939 (869-026-00022-1) . 

1940-1949  (869-026-00023-9)  . 

1950-1999  (869-026-00024-7)  . 

2000-Cnd (869-026-00025-5) . 

8 (869-026-00026-3) . 

9  Parts: 

1-199  (869-026-00027-1) . 

200-lrKJ  (869-026-O0028-0) . 


14.00 
21.00 
30.00 
25.00 
34.00 
16.00 
21.00 
23.00 
32.00 
23  A) 
15.00 
12.00 
32.00 
35i)0 
\6J0O 
30.00 
40X)0 
14.00 


10 

0-50 (869-026-00029-8) 

51-199 (869-026-00030-1) 

200-399 (869-026^)0031-0) 

400-499 (869-026-00032-8) 

500-Cnd  (869-026-00033-6) 

11 1- (869-O26-O0034-4) 

12  Parts: 

1-199  (869-026-00035-2) 

200-219 (869-026-00036-1) 

220-299 (869-026-00037-9) 

300-499 (869-026-00038-7) 

500-599 (869-026-00039-5) 

600-£nd  (869-026-0004O-9) 


30.00 
23.00 

30.00 
23.00 
15.00 
21.00 
39.00 


12.00 
16.00 
28.00 
23.00 
19.00 
35.00 


'Jon.1,  1995 
Jon.  1,  1995 

Jan.  1, 1995 
Jan.  1, 1995 


HJOO       Jan.  1, 1995 


Jan.  1,  1995 
Jan.  1, 1995 
Jan.  1, 1995 
Jan.  1, 1995 
Jan.  1, 1995 
Jon.  1,  1995 
Jan.  1, 1995 
Jan.  1,  1995 
Jan.  1,  1995 
Jon.  1,  1995 
Jan.  1, 1995 
Jan.  1.  1995 
Jan.  1,  1995 
Jan.  1,  1995 
Jon.  1,  1995 
Jon.  1,  1995 
Jan.  1,  1995 
Jan.  1,  1995 
Jan.  1, 1995 


23.00       Jan.  1,  1995 


Jan.  1,  1995 
Jan.  1. 1995 

Jan.  1, 1995 
Jan.  1,  1995 
«Jan.  1,  1993 
Jan.  1, 1995 
Jan.  1,  1995 


14.00       Jan.  1, 1995 


13 (869-026-00041-7) 32.00 


Jan.  1,  1995 
Jan.  1,  1995 
Jan.  1,  1995 
Jon.  1,  1995 
Jan.  1,  1995 
Jan.  1,1995 

Jon.  1,  1995 


TWS 


Stock  Number 


Price       RevistonOala 


14  Parts: 

1-59 (86W)26-00042-5) 33.00 

60-139 - (869-026-00043-3) 27.00 

'40-199 (869-026-00044-1) UJOO 

200-1 199 (869-026^)0045-0) 2iJ0O 

1200-€nd (869-026<l0046-8) 16.00 

15  Parts: 

15.00 
26.00 
21.00 


0-299  (869-026-00047-6) . 

300-799 (869-O26-O0048-4)  . 

800-£nd  (869-026-00049-2)  . 

16  Parts: 

0-149  (869-026-00050-6) 7.00 

150-999 (86W)26-00051-4) 19.00 

1000-End —  (869-026-00052-2) 25.00 

17  Parts: 

•1-199 (869-026-00054-9) 20.00 

200-239 — (869-022-00055-1) 23X)0 

•240-End (869-026-00056-5) 30X)0 

18  Parts: 

1-149  (869-026-00057-3) 16.00 

150-279 (869-026-00058-1) 13.00 

280-399 (869-026-00059-0) 13.00 

400-€nd  _... (869-026-00060-3) 1 1 .00 

19  Parts: 

1-140  - (869-026-00061-1)  . 

141-199 (869-C26-O0062-0)  . 

200-£nd  (869-026-00063-8) . 

20  Parts: 

1-399  (869-026-00064-6)  . 

400^499 (869-026-00065-4)  . 

500-End  ._ (869-026-00066-2) . 

21  Parts: 

1-99  (869-026-00067-1) 16.00 

•100-169  (869-026-00068-9) 21.00 

170-199 (869-026-00068-7) 22.00 

200-299 (869-026-00070-1) 7.00 

300-499 (869-026-00071-9) 39.00 

500-599 (869-026-00072-7) 22.00 

600-799 ™. (86WJ26-00073-5) 9JS0 

800-1299 (869-026-00074-3) 23J0O 

1300-End (869-026-00075-1) 13.00 

22  Parts: 

•1-299 (869^)26-00076-0) .. 

300-End (869-026-00077-8) .. 


25.00 
21.00 
12.00 

20.00 
34.00 
34.00 


33.00 
24.00 


Jan.  1,  1995 
Jan.  1, 1995 
Jan.  1, 1995 
Jon.  1,  1995 
Jan.  1,  1995 

Jan.  1, 1995 
Jon.  1, 1995 
Jan.  1, 1995 

Jan.  1, 1995 
Jon.  1, 1995 
Jan.  1, 1995 

Apr.  1,  1995 
Apr.  1,  1994 
Apr.  1.  1995 

Apr.  1,1995 
Apr.  1.  1995 
Apr.  1,  1995 
Apr.  1,  1995 

AprI  1.  1995 

»Apr.  1,  1995 

Apr.  1,  1995 

Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 

Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 

Apr.  1,  1995 
Apr.  1,  1995 


'23 (869-026-00078-6) 22.00       Apr.  1,  1995 


24 

0-199  (869-022-00078-1) 

200-499 (869-022-00079-9) 

500-699 (869-022-00080-2) 

700-1699 - (869-022-00081-1) 

1700-€nd (86W)26-00085-9)  , 

25 (869-026-00086-7) , 


36.00 
38.00 
20.00 
39.00 
17.00 

32A) 

26  Parts: 

§§  1.01-1  AO  (869-026-00087-5) 21.00 

§§1.61-1.169 (869-026-00088-3) 34.00 

§§  1.170-1.300 (869-026-00089-1) 24.00 

§§1.301-1.400 „ (869-026^X1090-5) 17.00 

§§  1 401-1 .440  ...- (869-026-00091-3) 30.00 

•§§1441-1.500 (869-026-00092-1)  22.00 

§§  1.501-1.640 (869-026-00093-0) 21.M 

§§  1.641-1.850 (869-022-00091-8) 24.00 

§§1.851-1.907  (869-026-00095-6) 26.00 

§§  ).90&-1.1000 (869-026-000964) 27.00 

§§1.1001-1.1400  (869-026-00097-2) .....:     25.W 

§§  1.1401-€nd  (869-026-00098-1) 33.00 

25.00 
18.00 
14.00 


•2-29 (869-026-00099-9) 

30-39 (869-026-00 100-6)  .. 

4049  (869-026-000  lOM) 

50-299 (869t026-00  102-2) 14.00 


300499 (869-026-00103-1) 


24.00 


Apr.  1,  1994 

Apr.  1,  1994 

Apr.  1,  1994 

Apr.  1,  1994 

Apr.  1,  1995 

Apr.  1,  1995 

Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1994 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  V,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
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Vll 


TNto 


Slock  NumtMr 


Pric*      RmisionDato 


TM* 


Stock  Number 


Prtc*      Reviston  Oat* 


500-599 (869-026-00104-9) 6.00 

600-£nd  (869-026-00105-7) 8.00 

Z7  Parts: 

J-199  ™ 

200-End  


(869-026-00106-5) 37.00 

„...  (869^)26-00107-3) 13.00 

28  Parts: 

1-42  (869-02W)0105-l) 27.00 

43-«nd (869-022-00106^»  2]J0O 

29  Parts: 

(^99  (869^)22-00107-8) 21.00 

10(M99 (869-O22-00108-6) 9.50 

500^99 (86WJ22-00109-4) ._...  35.00 

900-1899 (869-022-001 10-8) 17.00 

1900-1910  (§§1901.1  to 

1910.999) (869-022-00111-6) 33.00 

1910  (§§  1910.1000  to 

end)  (869-02W)0112-4) 21.00 

191 1-1925 (869-022-001 1>2) 26.00 

1926 (869-022-001 14-1) 33.00 

1927-6id (869-022-001 15-9) 36.00 

1-199  (869-022-001 16-7) 27.00 

200-699 (869-022-001 17-6) \9SXi 

700-€nd  (869^)22-00118-3) 27.00 

31  Parts: 

0-199  (869-022-00119-1) 18.00 

200-€nd  „„...  (869-022-00120-5) 30.00 

32  Parts: 

1-39.  Vol.  I .-. 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vol.  IH 18.00 

1-190  (869-022-00121-3) 31.00 

191-399 > (869-O22-00122-1) 36.00 

400-629 „....  (869-022-00123-0) 26.00 

•630-699 (869-026-00127-8) 14.00 

700-799 (869-022-00125-6) 21.00 

800-€nd  (869-022-00126-4) 22.00 

33  Parts: 

1-124  (869-022-00127-2) 20.00 

125-199 (869-022-00128-1) 26.00 

200-€nd  (869-022-00129-9) 24O0 

34  Parts: 

1-299  .... (869-022-00130-2) 28.00 

300-399 (869-022-00131-1) 21. W 

400-€nd (869-022-00132-9) 40.00 


35  (869-022-fl0J33-7) 

36  Parts: 

1-199  (869-022-00134-5) 


12.00 


200^iEfXJ 


15.00 
(869-022-00135-3) 37.00 


20.00 

30O0 
29.00 


*Apf.  1,  1990 
Apf.  1,  1995 

Apr.  1,  1995 
•Apr.  1.  1994 

July  1,  1994 
July  1.  1994 

July  1,  1994 

July  1,  1994 

July  1,  1994 
July  1. 1994 

July  1, 1994 

July  1, 1994 
July  1.1994 
July  1.  1994 
July  1.  1994 

July  1. 1994 
July  1. 1994 
July  1.  1994 

July  1,  1994 
July  1,  1994 

sjuly  1,  1984 

2July  1,  1984 

2July  1,  1984 

July  1,  1994 

July  1,  1994 

July  1.  1994 

*July  1,  1991 

July  1,  1994 

July  1,  1994 

July  1,  1994 
July  1,  1994 
July  1,  1994 

July  1,  1994 
July  1,  1994 
July  1,  1994 

July  1.  1994 

July  1,  1994 
July  1,  1994 

July  1,  1994 

July  1,  1994 
July  1,  1994 


37 (869-022-00136-1) .. 

38  Parts: 

0-17  „ (869-022-00137-0) .. 

18-£nd  (869-022-00138-8)  .. 

39 (869-022-00139-6) 16.00        July  1.  1994 

40Parts: 

1-51  (869^^)22-00140-0) 39O0 

52  .,> (869-022-00141-8) 3900 

53-59  (869-022-00142-6) 11.00 

60  (869-022-00143-4)  36O0 


61-80  (869-022-00144-2)  . 

81-«5  (869-022-00145-1) . 

86-99  (869-022-00146-9)  , 

100-149 (869-022-00147-7)  . 

150-189 (869-022-00148-5) . 

190-259 (869-O22-00149-3) 

260-299 (869-022-00150-7) 

300-399 (869-022-00151-5) 

400-424 (869-022-00152-3) 

425-699 (869-022-00153-1) 


41.00 
23.00 
41.00 
39.00 
24.00 
18.00 
36.00 
18.00 
27.00 
30.00 


July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 


700-789 (86W)22-00154-0) 28.00  July  1,  1994 

790-€nd  „ (869-022-00155-8) 27.00  July  1,  1994 

41  CtinplsrD 

1. 1-1  to  1-10 13.00  J  July  1, 1984 

1, 1-11  to  AppendU.  2  (2 Reserved) 13.00  ^ juiy  i,  1984 

3-6 14.00  JJuly  1,  1984 

7 6.00  » July  1. 1984 

8 4.50  » July  1.  19&4 

9 13O0  » July  1,  1984 

10-17  9.50  »July  1,  1984 

18,  Vol.  I,  Ports  1-6  13.00  3juiy  i,  1954 

18.  Vol.  II,  Ports  6-19 13.00  ^  July  1.  1984 

18.  Vol  III,  Ports  20-52 13.00  J  July  1.  1984 

19^100  „ 13.00  3ju|y  ]_  ]984 

1-100  (869-022-0015^) 950  July  1,  1994 

101  (869^)22-00157-4) 29O0  July  1.  1994 

102-200 (869M)2M0158-2) 15O0  July  1.  1994 

201-End  (869-022-00159-1) 13.00  July  1.  1994 

42  Parts: 

1-399 (869-022-00160-4) 24.00  Oct.  1,  1994 

40(M29 (869^^)22-00161-2) 26.00  Oct.  1,  1994 

430-€nd  ...- (869-022-00162-1) 36.00  Oct.  1.  1994 

43  Parts: 

1-999  (869-022^)0163-9) 23.00  Oct.  1,  1994 

1000-3999 :....  (869-022-00164-7) 31O0  Oct.  1.  1994 

4000-€nd ™.........  (869-022-00165-5) I4.W  Oct.  1. 1994 

44 „ (869-022^)0166-3) 27.00  Oct.  1.  1994 

45Parts: 

1-199  (869-022-00167-1) 22.00  Oct.  1,  1994 

200-499 (869-022-00168-0) 15.00  Oct.  1.  1994 

500-1199 (869-022-00169-8) 32O0  Oct.  1.  1994 

1200-€nd (869-022-00170-1) 26.00  Oct.  1,  1994 

46  Parts: 

1-40 (869-022-00171-0) 20.W  Oct.  1,  1994 

41-69 _ (869-022-O0172-8) 16.00  Oct.  1. 1994 

70-89  (869-022-0017>6) 850  Oct.  1,  1994 

90-139 (869-022-00174-4) 15.00  Oct.  1. 1994 

140-155 :.......  (86W)22-00175-2) 12.00  Oct.  1. 1994 

156-165 (869-022-00176-1) 17.00  'Oct.  1. 1993 

166-199 _.. (869-022-00177-9) 17.00  Oct.  1.  1994 

200499 (869-022-00178-7) 21.00  Oct.  1. 1994 

500-End  - (869-022-00179-5) 15.00  Oct.  1.  1994 

47  Parts: 

0-19 (869^)22-0018^9) 25.00  Oct.  1.  1994 

20-39  (869-022-09181-7) 20.00  Oct.  1.  1994 

40-69 (869-022-00182-5) 14.00  Oct.  1.  1994 

70-79  „ (869-022-00183-3) 24.00  Oct.  1,  1994 

80-ind (869-022-00184-1) 26.00  Oct.  1.  1994 

48  Cliaplsfs: 

1  (Ports  1-51)  (869-022-00185-0) 3600  Oct.  1. 1994 

1  (Ports  52-99)  (869-022-00186-8) 23.00  Oct.  1,  1994 

2  (Ports  201-251) (869-022-00187-6) 16.00  Oct.  1,  1994 

2  (Ports  252-299) (869-022-00188-4) 13.00  Oct.  1,  1994 

3-6 (869-022-00189-2) 23.00  Oct.  1,  1994 

7-14 (869K122-00190-6) 30.00  Oct.  1.  1994 

15-28  (869-022-00191-4) 32.00  Oct.  1,  1994 

29-£nd  (869-022-00192-2) 17.00  Oct.  1,  1994 

48P8rts: 

1-99 (869-022-00193-1) 24.00  Oct.  1,  1994 

100-177 (869-022-00194-9) 30.00  Oct.  1,  1994 

178-199 (869-022-00195-7) 21.00  Oct.  1,  1994 

200-399 (869-022^)0196-5) 30.00  Oct.  1,  1994 

400-999 (869-022-00197-3) 35.00  Oct.  1,  1994 

1000-1199  (869-022-00198-1) 19.00  Oct.  1,  1994 

1200'End (869^)22-00199-0) 15.00  Oct.  1,  1994 

50  Parts: 

1-199  (869-022-00200-7) 25.00  Oct.  1,  1994 

200-599 (869-022-00201-5) 22.00  Oct.  1,  1994 

600-End  (869-022-00202-3) 27.00  Oct.  1. 1994 

CFR  Index  and  Findings 

Aids (869-026-00053-1) 36.00  Jon.  1,  1995 


TWe                                 Stock  Numbor  Prica  RavWonOsta 

Complete  1995  CFR  set 883.00  1995 

Mtcrofictw  CFR  Edition: 

Complete  set  (one-time  moiling) 188.00  1992 

Complete  set  (one-time  moiling) 223.00  1993 

Complete  set  (one-time  moiling) 244.00  1994 


JMI 


Subscription  (moiled  OS  issued)  264O0 

Individuol  copies lOO 


1995 
1995 


'  Becouse  Wle  3  i$  on  annual  cornplotion,  mis  volume  and  (M  prevkxis  volumei 
should  be  retained  as  a  permanent  reterence  souce. 

»The  July  I  1995  edition  o(  32  CfR  Parts  1-189  contsns  a  note  only  for 
Pats  1-39  inclusive.  For  the  M  text  ol  tt»  Defense  AcqusitKjn  Regutotons 
in  Ports  1-39,  consult  the  ttwee  CFR  volumes  issued  os  o(  July  1,  19M.  contcwwig 
ttxMe  parts. 

^The  July  1,  1985  edrtion  ol  41  CFR  Chapters  1-100  contans  o  note  only 
for  Chapters  1  to  49  inclusive.  For  the  hJ  text  ol  procurement  regUalwns 
in  Chapters  1  to  49,  consult  the  eleven  CFB  volumes  issued  as  ol  >Jy  I, 
1964  containing  those  chapters. 

'Kto  amendn>ents  to  tha. volume,  were  promulgaled  during  the  period  Apr. 
1,  1990  to  Mar.  31,  199S.  The  CFB  volume  Issued  AprI  1,  1990.  should  be 
retained. 

'No  amendments  to  this  volume  were  pronxjlgoted  dur»ig  the  period  July 
1,  1991  to  June  30,  1995.  The  CFR  volume  issued  July  1.  1991,  should  be  refcmed. 

♦No  amendments  to  this  volant  were  promulgated  during  the  period  Januvy 
1,  1993  to  December  31,  1994.  The  CFR  volume  issued  January  1,  1993,  should 
be  retained. 

'No  amendments  to  this  volume  were  pronxigated  Agmg  the  period  October 
1,  1993,  to  September  30,  1994.  The  CFR  volume  issued  October  1,  1993.  should 
be  retained. 

•No  amendments  to  this  volume  were  promuigoted  during  the  period  April 
1,  1994  to  Moch  31,  1995.  The  CFR  volume  issued  April  1,  1994,  should  be 
retained. 

♦Note:  Title  19,  CFR  Parts  141-199,  revised  4-1-95  volume  n  being  repubkshed 
to  restore  inadvertently  ommed  text. 


JMI 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  CompiUtioo  of 

Presidential 
Documents 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  and  other 
Presidential  materials  released  by  the 
White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  announcements. 
Indexes  are  published  quarterly. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Order  Processing  Code: 

*5420 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 
It's  easy! 


^^  J 


To  fax  your  orders  (202)  512-2233 

r~l   YES,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I 

can  keep  up  to  date  on  Presidential  activities. 

□  $132.00  First  Class  Mail  □  $75.00  Regular  Mail 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  Une) 


For  privacy,  check  box  belowr 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  metiiod  of  payment:. 

Q  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account 

□  VISA  □  MasterCard 


t 

1       (expiration) 

-D 


(Street  address) 


(City,  State,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature) 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Docimients 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


1(V94 


m 


Reviled 
1992 


The 

Federal  Register: 

What  It  U 

And 

How  To  Use  It 


Annoimdng  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 

A  Guide  for  die  User  of  ttie  Federal  Register— 
Code  of  Federal  Regulatknis  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  imable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 

Price  $7.00 


Sup^intendent  of  Documents  Publications  Order  Form 

I I    lES,  please  send  me  the  following: 


Order  pnxzssing  code: 

*6173 


Charge  your  order. 
IttEaayl 
Td  tax  your  orders  (202) -512 -2250 


L.JP^ 


copies  of  Hm  FMmsI  RagM*r-WtMt  K  Is  and  How  lb  Uss  It,  at  t7j00  pw  copy.  Stock  No.  069-000-00044-4 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


Lj  GPO  Deposit  Account 


l-D 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


VISA  or  MasterCard  Account 

1                                  II 

(Credit  card  expiration  dale)              Tluutk  you  for 

your  order! 

(Authorizing  Signature) 


(Kev.  1-9}) 


(Purchase  Order  No.) 

YES    NO 

May  we  make  your  name/address  available  to  other  mailers?  I I    I I 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsbuigh,  PA  15250-7954 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


LSA  •  Ltot  of  CFR  S«ctk>ns  AffectMl 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
Tt>e  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$26.00  per  year. 

Federal  Register  Index 

The  index,  covering  the  coritents  of  ttw 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  ttie  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$24.00  per  year. 


A  hndmg  aid  s  mchjded  m  eacti  puOicalion  which  lists 
Federal  Register  page  numbers  with  the  date  ol  publication 
in  the  federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 


*5421 


LJ    YES,  enter  the  following  indicated  sul>scriptions  for  one  year: 


Charge  your  order. 
It's  easy! 

To  fax  your  orders  (202)  512-2233 


k.^^ 


LSA  ♦  List  of  CFR  Sectkms  Affected  (LCS)  at  $26.00  each 

Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 

(Please  type  or  print) 

(Additional  address/attention  line) 

(Street  address) 

(City,  SUte,  Zip  code) 

(Daytime  phone  including  area  code) 

For  privacy,  dwck  box  below: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment 

G  Check  payable  to  Superintendent  of  Documents 


□  GPO  Deposit  Account                                     -  _ 

G  VISA  G  MasterCard                      (expiration) 

1                 III                 1    II    II 

(Purchase  order  no.) 


(Authorizing  signature)  10/94 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  mbitn  to  expect  your  renewal  notice  and  keep  a  good  tfiing  coming.  To  keep  our  subscrqttion 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
leam  when,  you  will  get  your  renewal  notue  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  ol^your  label  as  shown  in  this  example: 


A  renewal  iKMke  will  be 
tent  appfoocimately  90  days 
befbfc  this  dale. 


A  renewal  ruxice  will  be 
sent  approximately  90  days 
befxe  diis  date. 


:  ATO     SMITH212  J  DEC9S  R  1 

:john  smith 
:212  main  street 

j  FORESTVILLE  MD  20747 


******  ••••••••••••••••••••••••••••••••••••••••••••••/    ••••••• 

•  JAFRDO     SMITH212J  DEC9S  R  I 

;  JJOHN  SMITH 

:  :  212  MAIN  STREET 

I  :  FORESTVILLE  MD  20747 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  iHt>mptly. 
f  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

lb  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

Td  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375.     . 


\f 


b  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


odtf  V^oohbIm  Cook 

*5468 


Superintendent  of  Documents  Subscription  Order  Fonm 


Otmrgo  your  order.    B—mairTsei^ 
Ifeeeeyt   wnwifiriwl  me. 

To  fax  your  orders  (202)  512-2233 


LJYES|  please  enter  my  subscriptions  as  folows: 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 

of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $494  ($617.50  foreign)  each  per  year. 

The  total  cos?  of  nny  order  is  $^^^ .  (Includes  por  privacy,  cfiecic  box  beiow: 


1 


ular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additiorwl  address/attention  line 


□  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment 

Q  Check  payattle  to  Superintendent  of  Documents 

Q  GPO  Deposit  Account   |    |    |    |    |    m-n 

□  VISA     a  MasterCard 


(expiration  date) 


Street  address 


I   I  I  I  I  I  I   I   I  I   I   I   I   I   I   I  I   IT 


Qty,  State.  Zip  code 


Thank  you  for  your  order! 


Daytime  phone  including  area  code 


1(V94 


Plrctiase  order  number  (optional) 


Authorizing  signature 

Mai  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


JMI 


NEW  EDITION 

Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  Janiiary  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration . 


Superintendent  of  Documents  Order  Fomi 


Order  Processing  Code: 

7296 


Charge  your  order 
It's  easy! 


k.^  J 


To  fax  your  orders  (202)  51 2-2250 

□  YES,  send  me subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 

S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 


The  total  cost  of  my  order  is  $ 


Company  or  personal  name 


Additional  address/attention  line 


.  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 

Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account     I    I    I    I    I    I    I    I  -  □ 


(Please  type  or  print) 


Street  address 


□  VISA      □  MasterCard                          (expiration  date) 

ICIC 

City,  State,  Zip  code 


Thank  you  for  your  order! 


Daytinne  phone  including  area  code 


Purchase  order  number  (optional) 


Authorizing  signature 

Mail  to:  Superintendent  of  Documents 


4/94 


P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


JMI 


Federal  Register 
Document 
Drafting 
iiandboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:   -6133  Charge  your  order. 

ire  ea»y! 
ications:  To  fax  your  ordors  and  lnqulrtM-(202)  S12-22S0 


Jl  JC/dy  please  send  me  the  following  indicated  publ 

copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $_ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change 


Please  Type  or  Print 
2 


4. 


(Company  or  personal  name) 

t 

(Additional  address/attention  line) 


^treet  address) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account        I 

I I  VISA  or  MasterCard  Account 


-D 


dcity.  SUte,  ZIP  Code) 
1. 


Paytime  phone  including  area  code) 

(Signature) 

Mail  Tb:  New  Orders,  Superintendent  of  Documents.  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


L                           nn 

Tluuik  you  far  your  nr^rf 

(Credit  card  expiration  date) 
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Rules  and  Regulations 


-J_L 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart316 
RIN  3206-^G  62 

Bringing  Nonpermanent  Excepted 
Positions  Into  the  Competitive  Service 

agency:  Office  of  Personnel 

Management. 

ACTION:  Final  regulations. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  revising  its 
regulations  governing  retention  of 
employees  whose  excepted  positions  are 
brought  into  the  competitive  service  to 
permit  the  employees  to  receive  term 
appointments  if  their  excepted 
appointments  had  time  limits  longer 
than  1  year.  This  will  avoid  hardship  to 
the  employees,  who  could  otherwise  be 
retained  only  as  temporary  employees 
without  benefits. 
EFFECTIVE  DATE:  August  31, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tracy  E.  Spencer,  (202)  606-0830,  or  fax 
(202) 606-0390. 

SUPPLEMENTARY  INFORMATION:  Civil 
Service  Rule  III  (5  CFR  3.1)  authorizes 
OPM  to  prescribe  conditions  under 
which  "a  person  who  occupies  a 
permanent  position  when  it  is  placed  in 
the  competitive  service  *  *  *  or  is 
otherwise  made  subject  to  competitive 
examination"  may  acquire  a  competitive 
status.  OPM's  regulations  implementing 
this  authority  are  found  in  5  CFR 
315.701,  316.701,  and  316.702. 

Currently,  those  regulations  permit 
nonpermanent  employees  whose 
positions  are  brought  into  the 
competitive  service  to  be  retained  only 
imder  temporary  appointments  limited 
to  1  year  or  less.  However,  some 
nonpermanent  excepted  appointments 
are  more  comparable  to  term 
appointments,  i.e.,  they  are  made  for 
periods  longer  than  1  year  and  confer 
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eligibility  for  wi thin-grade  increases, 
promotions  and  reassignments,  and 
retirement  and  insurance  benefits. 

On  April  7, 1995  (60  FR  17655),  we 
proposed  regulations  to  permit 
employees  holding  such  appointments 
to  receive  noncompetitive  term 
appointments  if  their  positions  are 
brought  into  the  competitive  service.  We 
received  no  substantive  comments  on 
the  proposed  regulations  and  are 
adopting  them  as  final  regulations  with 
no  change.  The  regulations  also  make 
editorial  changes  and  remove  obsolete 
references  to  the  Federal  Personnel 
Manual. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
(including  small  businesses,  small 
organizational  units,  and  small 
governmental  jurisdictions)  because 
they  apply  only  to  Federal  employees. 

List  of  Subjects  in  5  CFR  Part  316 

Government  employees. 
Office  of  Personnel  Management. 
James  B.  King, 
Director. 

Accordingly,  OPM  is  amending  5  CFR 
part  316  as  follows: 

PART  316— TEMPORARY  AND  TERM 
EMPLOYMENT 

1.  The  authority  citation  for  part  316 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  3301,  3302,  and  E.O. 
10577  (3  CFR  1954-1958  Comp.,  p.  218); 
§  316.302  also  issued  under  5  U.S.C.  3304(c), 
38  U.S.C.  2014,  and  E.O.  12362,  as  revised  by 
E.O.  12585;  §  316.402  also  issued  under  5 
U.S.C.  3304(c)  and  3312,  22  U.S.C.  2506  (93 
Stat.  371),  E.0. 12137,  38  U.S.C.  2014,  and 
E.O.  12362,  as  revised  by  E.O.  12585  and  E.O. 
12721. 

2.  In  §  316.701,  paAgraph  (c)  is 
revised  to  read  as  follows: 

§  316.701    Public  or  private  enterprise 
taken  over  by  the  Government 

***** 

(c)  An  agency  may  retain  an  employee 
under  paragraph  (a)  of  this  section  in  a 
position  that  it  determines  is 
noncontinuing  under  a  temporary 
appointment.  That  appointment  may  be 
made  for  a  period  not  to  exceed  1  year 
and  will  be  subject  to  the  time  limits  set 
out  in  §316.402. 


3.  In  §  316.702,  paragraphs  (b)(1)  and 
(c)  are  revised  and  a  new  paragraph  (d) 
is  added  to  read  as  follows: 

§  31 6.702    Excepted  positions  brought  into 
the  competitive  service. 

*        *        •        »        * 

(b)(1)  When  an  agency  retains  an 
employee  under  paragraph  (a)  of  this 
section  who  was  serving  in  an  excepted 
position  imder  an  indefinite 
appointment  or  an  appointment  without 
time  limit,  the  agency  may  convert  that 
employee's  appointment  to  career  or 
career-conditional  under  §  3 1 5-701 . 
***** 

(c)  An  employee  who  was  serving 
under  an  excepted  appointment  limited 
to  1  year  or  less  may  be  retained  as  a 
temporary  employee  under  paragraph 
(a)  of  this  section  until  the  scheduled 
expiration  date  of  the  employee's 
excepted  appointment.  Extension  of  the 
employee's  temporary  appointment 
beyond  that  date  will  be  subject  to  the 
provisions  of  §  316.402. 

(d)  An  employee  who  was  serving 
xmder  an  excepted  appointment  with  a 
definite  time  limit  longer  than  1  year 
may  be  retained  under  a  term 
appointment.  The  appointment  will  be 
subject  to  all  conditions  generally 
applicable  to  term  appointments  and 
may  be  extended  up  to  the  maximum     • 
limit  for  term  appointments  estabUshed 
under  §  316.301.  Service  imder  the 
employee's  excepted  appointment 
coimts  against  the  maximum  fimit  for 
the  term  appointment. 

[FR  Doc.  95-18709  Filed  7-31-95;  8:45  am) 
BILLING  CODE  632S-01-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Parts  301  and  319 
[Docket  No.  94-069-2] 

Unshu  Oranges  From  the  Republic  of 
Korea 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  governing  the  importation 
and  interstate  movement  of  citrus  firuit 
to  allow,  under  certain  conditions. 


JMI 
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Unshu  oranges  grown  in  citrus-canker 
tree  zones  on  Cheju  Island,  Republic  of 
Korea,  to  be  imported  into  the  United 
States  and  moved  interstate.  This  action 
relieves  restrictions  on  the  importation 
into  and  distribuUon  within  the  United 
States  of  Unshu  oranges  from  Cheju 
Island,  Republic  of  Korea,  without 
presenting  a  significant  risk  of  spreading 
citrus  canker. 

EFFECTIVE  DATE:  July  24, 1995. 
FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  Grosser  or  Mr.  Frank  Cooper, 
Senior  Operations  Officers.  Port 
Operations.  PPQ,  APHIS,  4700  River 
Road  Unit  139,  Riverdale,  MD  20737- 
1236.  (301)  734-6799. 

SUPPLEMENTARY  INFORMATION: 

Background 

Qtrus  canker  is  a  disease  that  affects 
citrus,  and  is  caused  by  the  infectious 
bacterium  Xanthomonas  campestris  pv. 
citri  (Hasse)  Dye.  The  strain  of  citrus 
canker  that  occurs  in  the  Republic  of 
Korea  infects  the  twigs,  leaves,  and  fruit 
of  a  wide  spectrum  of  Citrus  species. 

The  regulations  in  7  CFR  319.28 
(referred  to  below  as  the  regulations) 
prohibit  the  importation  of  citrus  from 
Eastern  and  Southeastern  Asia,  Japan, 
Brazil,  Paraguay,  and  other  designated 
areas,  except  for  Unshu  oranges  [Citrus 
reticulata  Blanco  var.  unshu,  also 
known  as  Satsiuna)  grown  in  citrus 
canker-free  areas  in  Japan.  After  meeting 
certain  growing,  packing,  and 
inspection  requirements,  Japanese 
Unshu  oranges  may  be  imported  into 
any  area  of  the  United  States  except 
American  Samoa.  Arizona.  Cahfomia, 
Florida.  Louisiana,  the  Northern 
Mariana  Islands.  Puerto  Rico.  Texas, 
and  the  Virgin  Islands  of  the  United 
States.  Also,  under  the  regulations  in  7 
CFR  301.83.  Unshu  oranges  grown  in 
Japan  are  prohibited  from  being  moved 
interstate  from  any  quarantined  area 
into  or  through  any  nonquarantined  area 
of  the  United  States;  all  areas  of  the 
United  States,  except  for  American 
Samoa.  Arizona.  California,  Florida, 
Louisiana,  the  Northern  Mariana 
Islands,  Puerto  Rico,  Texas,  and  the 
Virgin  Islands  of  the  United  States,  are 
quarantined. 

On  March  29,  1995.  we  published  in 
the  Federal  Register  (60  FR  16067- 
16069,  Docket  No.  94-069-1)  a  proposal 
to  amend  the  regulations  by  allowing 
the  importation  of  Unshu  oranges  from 
Cheju  Island,  RepubUc  of  Korea,  under 
the  same  conditions  that  apply  to  Unshu 
oranges  grown  in  Japan.  We  proposed  to 
allow  these  importations  at  the  request 
of  the  Ministry  of  Agriculture,  Forestry 
and  Fisheries  of  the  Republic  of  Korea, 
and  after  the  Animal  and  Plant  Health 


Inspection  Service  (APHIS)  conducted 
pest  risk  assessments  that  indicated  that 
Unshu  oranges  from  Cheju  Island, 
Republic  of  Korea,  could  be  imported 
into  the  United  States  under  the 
conditions  proposed  without  significant 
plant  pest  risk.  Copies  of  the  pest  risk 
assessments  are  available,  upon  written 
request,  from  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

We  solicited  comments  concerning 
our  proposal  for  30  days  ending  April 
28, 1995.  We  received  three  comments 
by  that  date.  They  were  from  a  state 
department  of  agriculture  and  two 
industry  groups.  One  comment 
supported  the  proposal  as  written.  Two 
conunenters  were  both  concerned  with 
the  potential  pest  risk  and  the 
replacement  of  plant  pathologists  with 
plant  protection  officers.  The  conunents 
are  discussed  below  by  topic. 

Pest  Risk 

Two  conunenters  expressed  concerns 
that  the  pest  risk  review  was 
inadequate.  They  both  felt  that  too 
much  emphasis  was  placed  on 
comparisons  to  Japan  and  the  implied 
similarity  in  the  growing  areas.  (Dne 
commenter  agreed  that  our  experience 
with  Japan  showed  a  minimal  threat 
from  the  importation  of  Unshu  Oranges 
from  Japan.  However,  that  commenter 
was  concerned  about  the  lack  of 
experience  that  we  have  with  the 
Republic  of  Korea  and  recommended 
that  we  should  only  permit  Unshu 
oranges  from  the  Republic  of  Korea  to  be 
imported  into  greatly  restricted  areas  of 
the  United  States,  as  was  done  many 
years  ago  for  Unshu  oranges  from  Japan. 
The  other  conunenter  was  concerned 
about  the  occurrence  of  citrus  canker  on 
Cheju  Island,  Republic  of  Korea.  Both 
commenters  were  concerned  about  the 
interception  of  black  spot  on  Unshu 
oranges  from  the  RepubUc  of  Korea. 

The  regulations  in  7  CFR  319.28(b) 
detail  extensive  safeguards  on  the 
growing,  packing,  and  inspection  of 
Unshu  oranges  exported  from  Japan  into 
the  United  States.  These  safeguards  also 
will  apply  to  Unshu  oranges  imported 
from  the  RepubUc  of  Korea.  Recent  pest 
risk  assessments  fat  Unshu  oranges  from 
Japan  and  the  RepubUc  of  Korea  have 
shown  that  these  safeguards  will 
prevent  the  introduction  of  citrus  canker 
and  other  citrus  diseases  from  Unshu 
oranges  imported  into  the  United  States 
from  both  Japan  and  Cheju  Island, 
RepubUc  of  Korea. 

Out  recommendation  to  permit  entry 
under  specified  conditions  was  based' 
on  literature  siu^eys  for  plant  pests,  the 
pest  list  provided  by  Korea,  records  of 
pest  interceptions  at  U.S.  ports,  surveys 
conducted  by  Korea,  and  two  on-site 


surveys  conducted  by  APHIS.  We  also 
used  our  experience  with  the  success  of 
the  safeguards  used  in  Japan.  We 
reviewed  the  evidence  gathered  bom 
the  sources  mentioned  above  to 
determine  what  pests  we  might 
encounter.  Although,  citrus  canker  does 
occiu:  in  the  RepubUc  of  Korea,  one  of 
our  requirements  is  that  the  Unshu 
oranges  must  be  grown  and  packed  in 
canker-free  export  areas.  These  export 
areas  must  also  be  surrounded  by  a  400- 
meter-wide  canker-free  buffer  zone  in 
which  only  certain  varieties  of  citrus 
may  be  grown.  These  safeguards, 
combined  with  required  inspections, 
sterilizations,  and  other  precautions,  are 
sufficient  to  ensure  the  Unshu  oranges 
are  canker-fi«e. 

The  conunent  about  black  spot  of 
citrus  disease  referred  to  interceptions 
of  black  spot  on  Unshu  oranges  from  the 
Republic  of  Korea.  Citrus  fruit  from  the 
Republic  of  Korea  has  been  prohibited 
entry  into  the  United  States,  therefore, 
we  have  no  interception  records  of  black 
spot  from  export  quaUty  fruit. 
Interceptions  of  fruit  with  black  spot, 
referred  to  by  the  commenter.  were  &t)m 
baggage  and  therefore  may  or  may  not 
have  been  on  fruit  produced  in  the 
Republic  of  Korea.  Evidence  of  the 
occiurence  of  black  spot  in  the  Republic 
of  Korea  is  inconclusive.  Quarantine 
officials  from  the  National  Plant 
Quarantine  Service  of  the  Republic  of 
Korea  have  stated  that  the  disease  has 
not  been  detected  in  their  surveys. 
However,  even  if  black  spot  is  present 
in  the  Republic  of  Korea,  we  have 
determined  that  the  safeguards  provided 
for  in  the  regulations  will  prevent  the 
introduction  of  citrus-canker  and  other 
citrus  diseases  such  as  black  spot  into 
the  United  States  from  Unshu  oranges 
from  the  RepubUc  of  Korea.  Therefore, 
we  are  not  making  any  changes  based  on 
this  comment. 

One  commenter  was  concerned  that 
no  workplan  was  available  to  verify  the 
RepubUc  of  Korea's  abiUty  to  comply 
with  the  requirements  for  certification. 

A  workplan  is  an  agreement  that 
identifies  both  coimtries' 
responsibilities  for  preclearance 
programs.  Workplans  for  the 
importation  into  the  United  States  of 
fruits  and  vegetables  imder  preclearance 
programs  are  implemented  prior  to 
commencement  of  a  preclearance 
program.  These  workplans  are  not 
drafted  or  evaluated  until  a  proposed 
rule  has  been  published  in  the  Federal 
Register.  A  workplan  between  APHIS 
and  the  Republic  of  Korea's  plant 
protection  services  has  been  agreed  to 
and  will  be  implemented  soon. 
Therefore,  we  are  not  making  any 
changes  based  on  this  comment. 


Plant  Protection  Officers 

Two  commenters  were  concerned 
about  the  replacement  of  plant 
pathologists  with  plant  protection 
officers.  They  felt  that  the  required 
inspections  should  continue  to  be 
performed  by  qualified  plant 
pathologists.  Ctae  commenter  believed 
that  plant  protection  officers  might 
accurately  identify  canker  symptoms, 
but  that  only  trained  plant  pathologists 
could  detect  the  incidence  of  other 
diseases,  such  as  black  spot,  on  fruit 
presented  for  inspection.  It  is  our 
experience  that  plant  protection  officers 
can  be  trained  to  detect  these  diseases 
in  the  field,  and  that  requiring  plant 
pathologists  to  inspect  the  fruit  is 
unnecessary. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final 
rule,  without  change. 

Efiective  Date 

This  is  a  substantive  rule  that  reUeves 
restrictions  and,  pursuant  to  the 
provisions  of  5  U.S.C.  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Immediate  implementation  of  this  rule 
is  necessary  to  provide  reUef  to  those 
persons  who  are  adversely  affiected  by 
restrictions  we  no  longer  find 
warranted.  The  shipping  season  for 
Unshu  oranges  from  Korea  will  begin 
soon.  Making  this  rule  effective 
immediately  will  allow  interested 
producers  and  others  in  the  marketing 
chain  to  benefit  during  this  year's 
shipping  season.  Therefore,  the 
Adjninistratof  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  should  be 
effective  upon  signature. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

TTiis  rule  has  been  reviewed  imder 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

In  accordance  vnth  5  U.S.C.  601  et 
seq.,  we  have  performed  a  Final 
Regulatory  Flexibility  Analysis,  set  forth' 
below,  regarding  the.economic  impact 
of  this  rule  on  small  entities. 

This  final  rule  allows  Unshu  oranges 
grown  on  Cheju  Island,  RepubUc  of 
Korea,  to  be  imported  into  and  through 
45  States  after  meeting  certain 
requirements. 

Unshu  oranges  are  imported  for  a 
small  market  in  the  United  States  and 
sell  for  two  to  three  times  the  price  of 


the  domestically  growrn  Satsiuna 
tangerines,  a  citrus  fruit  similar  to  the 
Unshu  orange.  Imported  Unshu  oranges 
are  available  for  only  a  short  period 
each  year,  from  early  November  into 
mid-January. 

In  the  1992-93  growing  season, 
domestic  producers  grew  approximately 
362  million  pounds  of  tangerines  in 
Arizona.  CaUfomia.  and  Florida.  We 
estimate  annual  domestic  production  of 
Satsiuna  tangerines  to  be  about  1.9 
milUon  pounds.  0.52  percent  of  total 
domestic  tangerine  production. 

We  anticipate  that  following  the 
promulgation  of  this  rule,  the  RepubUc 
of  Korea  initially  could  export  about  1.1 
milUon  pounds  of  Unshu  oranges  to  the 
United  States  and  increase  this  amount 
to  around  3.3  to  4.4  miUion  pounds 
within  a  few  years.  While  4.4  milUon 
pounds  of  imported  Unshu  oranges  from 
the  RepubUc  of  Korea  would  only 
amount  to  1.2  percent  of  the  total 
domestic  tangerine  production,  it  would 
constitute  over  twice  the  annual 
domestic  production  of  Satsiuna 
tangerines.  Again,  however,  these 
imported  Unshu  oranges  could  cost  up 
to  three  times  as  much  as  domestically 
produced  Satsiuna  tangerines. 

The  aggregate  economic  impact  of  this 
rule  is  expected  to  be  positive.  U.S. 
consumers  wall  benefit  from  a  greater 
availability  of  Unshu  oranges.  U.S. 
importers  wiU  also  benefit  from  a 
greater  availabiUty  of  Unshu  oranges  to 
import. 

m  the  course  of  rulemaking,  if  we  had 
come  across  evidence  indicating  that 
importation  of  Unshu  oranges  from  the 
RepubUc  of  Korea  would  pose  a 
significant  risk  of  plant  pest 
introduction,  we  would  have  considered 
either  developing  alternative 
requirements  regarding  that  importation 
or  continuing  to  prohibit  the 
importation  of  Unshu  oranges  from  the 
Republic  of  Korea.  However,  our  pest 
risk  assessments  and  our  review  of 
public  conunents  on  the  proposal 
indicated  that  importation  of  Unshu 
oranges  from  the  Republic  of  Korea 
would  pose  no  significant  risk  of  plait 
pest  introduction. 

Executive  Order  12778 

This  rule  allows  Unshu  oranges  to  be 
imported  into  the  United  States  from 
Cheju  Island,  RepubUc  of  Korea.  State 
and  local  laws  and  regulations  regarding 
Unshu  oranges  imported  under  this  rule 
will  be  preempted  while  the  fr^t  is  in 
foreign  commerce.  Fresh  Unshu  oranges 
are  generally  imported  for  immediate 
distribution  and  sale  to  the  consuming 
public,  and  will  remain  in  foreign 
commerce  until  sold  to  the  ultimate 
consumer:  The  question  of  when  foreign 


commerce  ceases  in  other  cases  must  be 
addressed  on  a  case-by-case  basis.  No 
retroactive  effect  will  be  given  to  this 
rule;  and  this  rule  will  not  require 
administrative  proceedings  before 
parties  may  file  suit  in  court  challenging 
this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects 

7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests,  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

7  CFR  Part  319 

Bees,  Coffee,  Cotton.  Fruits.  Honey, 
Imports,  Incorporation  by  reference. 
Nursery  Stock,  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 

Accordingly,  7  CFR  parts  301  and  319 
are  amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  150bb.  150dd,  150ee. 
150ff,  161, 162,  and  164-167;  7  CFR  2.17, 
2.51.  and  371.2(c). 

§301.83    [Amended] 

2.  La  §  301.83,  paragraph  (a)  is 
amended  by  adding  the  phrase  "or  on 
Cheju  Island,  RepubUc  of  Korea," 
immediately  following  "Japan". 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

3.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  ISOdd.  150ee.  150ff, 
151-167,  and  450;  21  U.S.C.  136  and  136a: 
7  CFR  2.17,  2.51,  and  371.2(c). 

§319.28    [Amended] 

4.  Section  319.28  is  amended  as 
follows: 

a.  Paragraph  (a)(1)  is  amended  by 
adding  the  phrase  "the  Republic  of 
Korea,"  immediately  foUowing  the 
phrase  "Japan  and  adjacent  islands,". 

b.  In  paragraph  (b),  the  introductory 
text  is  amended  by  adding  the  phrase 
"or  on  Cheju  Island,  Republic  of  Korea," 
immediately  followring  "Japan". 

c.  In  paragraph  (b)(1),  the  first 
sentence  is  amended  by  removing  the 
phrase  "Japanese  Plant  Protection 


39104       Federal  Register  /  Vol.  60,  No.  147  /  Tuesday.  August  1.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  147  /  Tuesday.  August  1.  1995  /  Rules  and  Regulations       39105 


Service"  and  adding  the  phrase  "plant 
protection  service  of  the  country  of 
origin"  in  its  place;  and  in  the  third  and 
sixth  sentences,  the  word  "pathologists" 
is  removed  and  the  phrase  "protection 
officers"  is  added  in  its  place  and  the 
word  "Japan"  is  removed  and  the 
phrase  "the  coimtry  of  origin"  is  added 
in  its  place. 

d.  Paragraph  (b)(2)  is  amended  by 
removing  the  word  "pathologists"  and 
adding  the  phrase  "protection  officers" 
in  its  place  and  by  removing  the  word 
"Japan"  and  adding  the  phrase  "the 
country  of  origin"  in  its  place. 

e.  Paragraph  (b)(4)(ii)  is  amended  by 
removing  the  phrase  "Japanese  Plant 
Protection  Service"  and  adding  the 
phrase  "plant  protection  service  of  the 
country  of  origin"  in  its  place. 

f.  Paragraph  (b)(7)  is  removed. 

g.  In  paragraph  (f).  the  word  "Japan" 
is  removed  and  the  phrase  "the  coimtry 
of  origin  of  the  Unshu  oranges"  is  added 
in  its  place. 

Done  in  Washington,  DC,  this  24th  day  of 
July  1995. 
Lonnie  J.  King. 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
(FR  Doc.  95-18778  Filed  7-31-95;  8:45  am] 
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Agricultural  Marketing  Service 

7  CFR  Parts  922. 923,  and  924 

pocket  No.  FV95-e22-2iFR] 

Expenses  for  the  1995-86  Fiscal  Year 
for  Specified  Marketing  Orders 

AGENCY:  Agricultxu'al  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  v«th  request 

for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenses  for  the  1995—96 
fiscal  year  for  Marketing  Orders  (M.O.) 
No.'s  922  and  923,  covering  apricots  and 
sweet  cherries  grown  in  designated 
coimties  in  Washington,  and  M.O.  No. 
924  covering  fresh  primes  grown  in 
designated  counties  in  Washington  and 
in  Umatilla  County,  Oregon. 
Authorization  of  these  budgets  enables 
the  Washington  Apricot  Marketing 
Committee,  the  Washington  Cherry 
Marketing  Committee,  and  the 
Washington-Oregon  Fresh  Prune 
Marketing  Committee  (Committees) 
established  under  these  marketing 
orders  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  programs.  Funds  to  administer  the 
programs  are  derived  ft'om  assessments 
on  handlers. 


DATES:  Effective  begiiming  April  1. 
1995.  through  March  31, 1996. 
Comments  must  be  received  by  August 
31, 1995. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  tiiphcate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA.  PO  Box  96456,  room  2523-S. 
Washington,  DC  20090-6456;  or  by 
FAX:  (202)  720-5698.  All  comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
made  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Britthany  E.  Beadle,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA,  PO 
Box  96456,  room  2523-S,  Washington. 
DC  20090-6456;  telephone:  (202)  720- 
5127;  or  Teresa  Hutchinson,  Northwest 
Marketing  Field  Office.  Fruit  and 
Vegetable  Division.  AMS,  USDA.  1220 
SW..  Third  Avenue,  room  369,  Portland, 
OR  97204;  telephone:  (503)  326-2724. 
SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreements  and  Marketing 
Order  No.  922  (7  CFR  part  922) 
regulating  the  handling  of  apricots 
grown  in  designated  counties  in 
Washington;  Marketing  Order  No.  923  (7 
CFR  part  923)  regulating  the  handling  of 
sweet  cherries  grown  in  designated 
counties  in  Washington;  and  Marketing 
Order  No.  924  (7  CFR  part  924) 
regulating  the  handling  of  firesh  prunes 
grown  in  designated  counties  in 
Washington  and  in  Umatilla  County, 
Oregon.  The  marketing  agreements  and 
orders  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  Act. 
The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  This  action 
authorizes  expenses  for  the  1995-96 
fiscal  period  which  began  April  1. 1995, 
through  March  31, 1996.  This  interim 
finsd  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies 
unless  they  present  an  irreconcilable 
confUct  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 


the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibiUty. 

There  are  about  55  handlers  of 
Washington  apricots,  55  handlers  of 
Washington  sweet  cherries,  and  30 
handlers  of  Washington-Oregon  fresh 
prunes  subject  to  regulation  under  their 
respective  marketing  orders.  In  addition, 
there  are  about  190  Washington  apricot 
producers,  1,100  Washington  sweet 
cherry  producers,  and  35(rWashington- 
Oregon  fi^sh  prune  producers  in  the 
respective  production  areas.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

An  annual  budget  of  expenses  is 
prepared  by  each  marketing  order 
committee  and  submitted  to  the 
Department  for  approval.  The  members 
of  the  Committees  are  handlers  and 
producers  of  the  regulated  commodities. 
They  are  familiar  with  the  Committees' 
needs  and  with  the  costs  for  goods, 
services,  and  personnel  in  their  local 
areas  and  are  thus  in  a  position  to 
formulate  appropriate  budgets.  The 
budgets  are  formulated  and  discussed  in 
public  meetings.  Thus,  all  directly 


afi^ected  persons  have  an  opportimity  to 
participate  and  provide  input. 

The  Washington  Apricot  Marketing 
Committee  met  on  May  25, 1995,  and 
unanimously  recommended  1995-96 
expenses  of  $9,594.  which  is  $4,008  less 
in  expenses  than  the  $13,602  amount 
that  was  recommended  for  the  1994-95 
fiscal  year. 

Shipments  of  fresh  apricots  for  the 
current  fiscal  year  are  estimated  at  5,150 
tons.  Funds  in  the  reserve,  estimated  at 
$16,798,  will  be  adequate  to  cover  the 
recommended  expense  amount. 

The  Washington  Cherry  Marketing 
•Committee  also  met  on  March  25, 1995, 
and  unanimously  recommended  1995- 
96  expenses  of  $55,393.  This  represents 
a  decrease  of  $44,820  from  the  $100,213 
recommended  for  the  previous  fiscal 
year. 

The  Conunittee  anticipates  shipments 
of  41.000  tons  of  fresh  sweet  cherries. 
Funds  in  the  reserve,  estimated  at 
$112,995.  will  be  adequate  to  cover 
budgeted  expenses. 

The  Washington-Oregon  Fresh  Prune 
Marketing  Committee  also  met  on 
March  25, 1995,  and  unanimously 
recommended  a  1995-96  expense 
amount  of  $10,018.  In  comparison,  this 
represents  a  decrease  of  $8,742  in 
expenses  from  the  $18,760  that  was 
recommended  for  1994-95  fiscal  year. 

Shipments  of  fresh  prunes  for  the 
current  fiscal  year  are  estimated  at  4,900 
tons.  Funds  in  the  reserve,  estimated  at 
$16,204,  will  adequately  cover 
recommended  expenses. 

Each  Committee  unanimously  voted 
against  having  assessment  rates  for  their 
respective  programs  for  the  1995-96 
fiscal  year.  In  comparison,  assessment 
rates  for  the  1994-95  fiscal  year  were 
$0.50  per  ton  for  fresh  apricots.  $1.00 
per  ton  for  sweet  cherries,  and  $1.00  per 
ton  for  fresh  prunes. 

Major  expense  categories  for  the 
Committees  are  for  the  administration  of 
these  marketing  orders.  Administrative 
expenses  include  $43,000  for  salaries. 
$2,700  for  travel,  and  $15,600  for  office 
operations.  The  stone  fruit  marketing 
Committees  share  office  expenses,  based 
on  an  agreement  among  the  Committees. 

Since  no  assessment  rates  are  being 
recodunended  at  this  time,  no 
additional  costs  will  be  imposed  on 
handlers.  Therefore,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  information 
and  recommendations  submitted  by  the 
Committees  and  other  available 
information,  it  is  hereby  found  that  this 


rule  as  hereinafter  set  forth  will  tend  to 
effectuate  ihe  declared  poficy  of  the  Act. 

Pursuant  to  5  U.S.Q  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  1995-96  fiscal  year  for 
the  Conunittees  began  April  1, 1995, 
and  the  Committees  need  to  have 
approval  to  pay  their  respective 
expenses  which  are  incurred  on  a 
continuous  basis;  (2)  this  action  is 
similar  to  previously  recommended 
budgets;  and  (3)  this  interim  final  rule 
provides  a  30-day  comment  period,  and 
all  comments  timely  received  will  be 
considered  prior  to  finahzation  of  this 
action. 

List  of  Subjects 

7  CFR  Part  922 

Apricots,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  923 

Cherries.  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  924 

Marketing  agreements,  Plums,  Prunes. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  922.  923.  and  924 
are  amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  922,  923,  and  924  continues  to 
read  as  follows: 

Authority:  7  U.S.C.  601-674. 
Note:  These  sections  will  not  appear  in  the 
Code  of  Federal  Regulations. 

PART  922— APRICOTS  QROWN  IN 
OESIQNATED  COUNTIES  IN 
WASHINGTON 

2.  A  new  §  922.234  is  added  to  read 
as  follows: 


S922.234    Ej^Mnses and  asMSsment  rate. 
Expenses  of  $9,594  by  the  Washington 
Apricot  Marketing  Committee  are 
authorized  for  the  fiscal  year  ending 
March  31. 1996.  Any  unexpended  funds 
may  be  carried  over  as  a  reserve. 

PART  92;>-SWEET  CHERRIES 
GROWN  IN  DESIGNATED  COUNTIES 
IN  WASHINGTON 

3.  A  new  §923.235  is  added  to  read 
as  follows: 


§923.235    Expenses  and  assessment  rate. 

Expenses  of  $55,393  by  the 
Washington  Cherry  Marketing 
Committee  are  authorized  for  the  fiscal 
year  ending  March  31, 1996.  Any 
imexpended  funds  may  be  carried  over 
as  a  reserve. 

PART  924— FRESH  PRUNES  GROWN 
IN  DESIGNATED  COUNTIES  IN 
WASHINGTON  AND  UMATILLA 
COUNTY,  OREGON 

4.  A  new  §  924.235  is  added  to  read 
as  follows: 

§  924.235    Expenses  and  assessment  rate. 

Expenses  of  $10,018  by  the 
Washington-Oregon  Fresh  Prune 
Marketing  Committee  are  authorize  for 
the  fiscal  year  ending  March  31, 1996. 
Any  unexpended  funds  may  be  carried 
over  as  a  reserve. 

Dated:  July  26. 1995. 
Sharon  Bomer  Lauritsen, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
IFR  Doc.  95-18787  Filed  7-31-95;  8:45  am) 

BIUMO  CODE  3410-02-^ 


7  CFR  Part  948 

[Docket  No.  FV95-948-1FIR] 

Irish  Potatoes  Grown  In  Colorado; 
Expenses  and  Assessment  Rate 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule  that 
authorized  expanses  and  established  an 
assessment  rate  that  generated  funds  to 
pay  those  expenses.  Authorization  of 
this  budget  enables  the  Colorado  Potato 
Administrative  Committee,  Northern 
Colorado  Office  (Area  HI)  (Committee) 
to  incur  expenses  that  are  reasonable 
and  necessary  to  administer  the 
program,  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

EFFECTIVE  DATE:  July  1. 1995.  Uu-ough 
June  30. 1996. 

FOB  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS,  USDA,  PO 
Box  96456,  room  2523-S,  Washington. 
DC  20090-6456,  telephone  202-720- 
9918,  or  Dennis  L.  West.  Northwest 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  Green- 
Wyatt  Federal  Building,  room  369. 1220 
Southwest  Third  Avenue,  Portland,  OR 
97204.  telephone  503-326-2724. 
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SUPPLEMENTAflY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  97  and  Order  No.  948,  both  as 
amended  (7  CFR  part  948),  regulating 
the  handling  of  Irish  potatoes  grown  in 
Colorado.  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  t)een  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  Under  the  provisions  of  the 
marketing  order  now  in  effect,  Colorado 
potatoes  are  subject  to  assessments. 
Funds  to  administer  the  Colorado  potato 
marketing  order  are  derived  from  such 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  potatoes 
during  the  1995-96  fiscal  period,  which 
began  July  1, 1995,  and  ends  June  30, 
1996.  This  final  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  Qie  rules  issued  thereimder,  are 
imique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 


behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  85  producers 
of  Colorado  Area  HI  potatoes  under  the 
marketing  order  and  approximately  15 
handlers.  Small  a^cultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of 
Colorado  Area  III  potato  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  budget  of  expenses  for  the  1995- 
96  fiscal  period  was  prepared  by  the 
Colorado  Potato  Administrative 
Committee,  Northern  Colorado  Office 
(Area  III),  the  agency  responsible  for 
local  administration  of  the  marketing 
order,  and  submitted  to  the  Department 
for  approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Colorado  Area  III  potatoes.  They  are 
familiar  with  the  Committee's  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Colorado  Area  III  potatoes. 
Because  that  rate  will  be  appUed  to 
actual  shipments,  it  must  be  established 
at  a  rate  that  will  provide  sufficient 
income  to  pay  the  Committee's 
expenses. 

In  Colorado,  both  a  State  and  a 
Federal  marketing  order  operate 
simultaneously.  The  State  order 
authorizes  promotion,  including  paid 
advertising,  which  the  Federal  order 
does  not.  All  expenses  in  this  category 
are  financed  under  the  State  order.  The 
jointly  operated  programs  consume 
about  equal  administrative  time  and  the 
two  orders  continue  to  split 
administrative  costs  equally. 

The  Committee  met  on  April  13, 1995, 
and  unanimously  recommended  a 
1995-96  budget  of  $27,362.50. 
$3,037.50  more  than  the  previous  year. 
Budget  items  for  the  1995-96  Federal 
portion  of  the  administrative  budget 
which  have  increased  compared  to 
those  budgeted  for  1994-95  (in 
parentheses)  are:  Audit.  $450  ($400). 
medical  insxu-ance.  $685  ($620),  office 
equipment.  $4,500  ($2,000),  payroll  tax, 
$902.50  ($880),  Federal  meetings,  $500 
($400).  and  $300  for  other  salary  for 


which  no  funding  was  recommended 
last  year. 

The  Committee  also  imanimously 
recommended  an  assessment  rate  of 
$0.02  per  hundredweight,  the  same  as 
last  season.  This  rate,  when  applied  to 
anticipated  potato  shipments  of 
1,200,500  himdred weight,  vdll  yield 
$24,010  in  assessment  income.  This, 
along  with  $1,500  in  interest  income, 
$1,200  in  rent  from  the  sublease  of 
office  space  to  the  State  inspection 
service,  and  $652.50  from  the 
Committee's  authorized  reserve  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  at  the  end  of  the 
1995-96  fiscal  period,  estimated  at 
$35,195,  will  be  within  the  maximum 
permitted  by  the  order  of  two  fiscal 
periods'  expenses. 

An  interim  final  rule  was  published 
in  the  Federal  Register  on  May  31, 1995 
(60  FR  28318).  That  interim  final  rule 
added  §948.213  to  authorize  expenses 
and  establish  an  assessment  rate  for  the 
Committee.  That  rule  provided  that 
interested  persons  could  file  comments 
through  Jime  30, 1995.  No  comments 
were  received. 

While  this  rule  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  foimd 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
poUcy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  Committee 
needs  to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1995-96  fiscal 
period  began  on  July  1, 1995.  The 
marketing  order  requires  that  the  rate  of 
assessment  for  the  fiscal  period  apply  to 
all  assessable  potatoes  handled  diuing 
the  fiscal  period.  In  addition,  handlers 
are  aware  of  this  rule  which  was 
recommended  by  the  Committee  at  a 
public  meeting  and  published  in  the 
Federal  Register  as  an  interim  final  rule. 
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List  of  Subjects  in  7  CFR  Part  948 

Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  948  is  amended  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

PART  948— IRISH  POTATOES  GROWN 
IN  COLORADO 

Accordingly,  the  interim  final  rule 
adding  §  948.213  which  was  published 
at  60  FR  28318.  May  31, 1995.  is 
adopted  as  a  final  rule  without  change. 

Dated:  July  26, 1995. 
Sharon  Bomer  Lauritsen,. 
Deputy  Director,  FruH  and  Vegetable  Division. 
[FR  Doc.  95-18786  Filed  7-31-95;  8:45  am] 

BILLINQ  COOe  341»-02-P 

7  CFR  Part  993 

[Dooket  No.  FV9&-993-1  IFR] 

Dried  Prunes  Produced  in  California; 
Expenses  and  Assessment  Rate 

AGENCY:  Agriculttual  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenditures  and  establishes 
an  assessment  rate  under  Marketing 
Order  No.  993  for  the  1995-96  crop 
year.  Authorization  of  this  budget 
enables  the  Pnme  Marketing  Committee 
(Committee)  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

DATES:  Effective  beginning  August  1, 
1995,  through  July  31,  1996.  Comments 
received  by  August  31. 1995,  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456,  room  2523-S, 
Washington,  DC  20090-6456,  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  pubfic 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch.  Fruit  and 


Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456.  telephone  202-720- 
9918;  or  Richard  P.  Van  Diest,  California 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  suite 
102B,  2202  Monterey  Street,  Fresno, 
CaUfomia  93721,  telephone  209-487- 
5901. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  993,  both  as  amended  (7 
CFR  part  993),  regulating  the  handling 
of  dried  prunes  produced  in  California. 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  imder  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
provisions  of  the  marketing  order  now 
in  effect,  California  prunes  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  prunes 
handled  during  the  1995-96  crop  year, 
which  begins  August  1, 1995,  and  ends 
July  31. 1996.  This  interim  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rale. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provisions  of  the  order, 
or  any  obhgation  imposed  in  connection 
Math  the  order  is  not  in  accordance  with 
law  £md  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pvirsuant  to  tne  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 


business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1,360 
producers  of  California  dried  prunes 
under  this  marketing  order,  and 
approximately  20  handlers.  Small 
agricultiual  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultiu^l  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  California  dried  prune 
producers  and  handlers  may  be 
classified  as  small  entities. 

The  budget  of  expenses  for  the  1995- 
96  crop  year  was  prepared  by  the  Prune 
Marketing  Committee,  the  agency 
responsible  for  local  administration  of 
the  marketing  order,  and  submitted  to 
the  Department  of  Agriculture  for 
approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  California  dried  prunes.  They  are 
familiar  with  the  Committee's  needs  and 
with  the  costs  of  goods  and  services  in 
their  local  area  and  are  thus  in  a 
positidn  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  dried  California  prunes. 
Because  that  rate  will  be  apphed  to 
actual  shipments,  it  must  be  estabhshed 
at  a  rate  that  v«ll  provide  sufficient 
income  to  pay  the  Committee's 
expenses. 

The  Committee  met  June  22,  1995. 
and  unanimously  recommended  a 
1995-96  budget  of  $275,280,  $5,080 
more  than  the  previous  year.  Budget 
items  for  1995-96  which  have  increased 
compared  to  those  budgeted  for  1994-95 
(in  parentheses)  are:  Executive  salaries, 
$87,980  ($83,850).  clerical  salaries, 
$19,440  ($18,650),  office  rent,  $22,000 
($21,500),  postage  and  messenger, 
$5,500  ($5,000),  rental  of  equipment, 
$3,000  ($500),  purchase  of  equipment, 
$5,000  ($4,500),  acreage  survey,  $10,500 
($10,000).  and  reserve  for  contingencies, 
$19,310  ($19,250).  Items  which  have 
decreased  compared  to  the  amount 
budgeted  for  1994-95  (in  parentheses) 
are:  Employee  benefits  $15,400 
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($15,800),  repairs  and  maintenance, 
$3,000  ($4,000),  stationary  and  printing. 
$4,000  ($6,500),  and  Committee  travel, 
$9,000  ($9,500).  All  other  items  are 
budgeted  at  last  year's  amounts. 

The  Committee  also  unanimously 
"  recommended  an  assessment  rate  of 
$1.55  per  salable  ton,  $0.05  less  than  the 
previous  year.  This  rate,  when  applied 
to  anticipated  shipments  of  177,600 
salable  tons,  will  yield  $275,280  in 
assessment  income,  which  will  be 
adequate  to  cover  budgeted  expenses. 
Any  funds  not  expended  by  the 
Committee  during  a  crop  year  may  be 
used,  pursuant  to  §  993.81(c),  for  a 
period  of  five  months  subsequent  to  that 
crop  year.  At  the  end  of  such  period,  the 
excess  funds  are  returned  or  credited  to 
handlers. 

While  this  action  will  impose  some 
additional  cost  on  handlers,  the  costs 
are  in  the  form  of  luiiform  assessments 
on  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
"  submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
poUcy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  imtil  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis,  (2)  the  crop  year  begins  on  August 
1, 1995,  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
the  fiscal  period  apply  to  all  assessable 
CaUfomia  prunes  handled  during  the 
crop  year;  (3)  handlers  are  aware  of  this 
action  which  was  unanimously 
recommended  by  the  Committee  at  a 
public  meeting  and  is  similar  to  other 
budget  actions  issued  in  past  years;  and 
(4)  this  interim  final  rule  provides  a  30- 
day  comment  period,  and  all  conunents 
timely  received  will  be  considered  prior 
to  finahzation  of  this  action. 


List  of  Subjects  in  7  CFR  Part  993 

Marketing  agreements.  Plums,  Prunes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  993  is  amended  as 
follows: 

PART  993— DRIED  PRUNES 
PRODUCED  IN  CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  993  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  §993.346  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§  993.346    Expenses  and  assessment  rate. 

Expenses  of  $275,280  by  the  Prune 
Marketing  Committee  are  authorized, 
and  an  assessment  rate  of  $1.55  pel* 
salable  ton  of  dried  prunes  is 
estabUshed  for  the  crop  year  ending  July 
31, 1996.  Unexpended  funds  may  be 
carried  over  as  a  reserve  within  the 
limitations  specified  in  §  993.81(c). 

Date:  July  26, 1995. 
Sharon  Bomer  Lauritsen, 
Deputy  Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  95-18788  Filed  7-31-95;  8:45  am] 
BILLING  COOE  3410-02-r-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  PART  132 

[7.0.95-68] 

RIN  151&-AB73 

Export  Certificates  for  Beef  Subject  to 
Tariff-Rate  Quota 

AGENCY:  U.S.  Customs  Service, 
E)epartment  of  the  Treasury. 
ACTION:  Interim  rule;  solicitation  of 
comments. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  on  an  interim  basis 
in  order  to  set  forth  the  form  and 
manner  by  which  an  importer  makes  a 
declaration  that  a  valid  export  certificate 
is  in  effect  for  imported  beef  which  is 
the  subject  of  a  tariff-rate  quota  and  the 
product  of  a  participating  country,  as 
defined  in  interim  regulations  of  the 
United  States  Trade  Representative. 
DATES:  hiterim  rule  effective  August  1, 
1995;  comments  must  be  received  on  or 
before  October  2, 1995. 
ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  the  Regulations  Branch, 


Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service,  1301  Constitution 
Avenue,  NW.,  Washington,  DC  20229. 
Comments  may  be  inspected  at  the 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  Franklin 
Court,  1099  14th  Street,  NW.,  Suite 
4000,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Cooper,  Quota  Branch,  (202)  927- 
5401. 

SUPPLEMENTARY  INFORMATION: 

Background 

As  a  result  of  the  Uruguay  Round 
Agreements,  approved  by  Congress  in 
section  101  of  the  Uruguay  Round 
Agreements  Act  (Pub.  L.  103-465),  the 
President,  by  Presidential  Proclamation 
No.  6763,  established  a  tariff-rate  quota 
for  imported  beef. 

Briefly,  under  a  tariff-rate  quota,  the 
United  States  applies  one  tariff  rate, 
known  as  the  in-quota  tariff  rate,  to 
imports  of  a  product  up  to  a  particular 
amount,  known  as  the  in-quota  quantity, 
and  another,  higher  rate,  known  as  the 
over-quota  tariff  rate,  to  imports  of  the 
product  in  excess  of  the  given  amoxmt. 
Of  course,  the  preferential,  in-quota 
tariff  rate  would  be  applicable  only  to 
the  extent  that  the  in-quota  quantity  for 
the  country  involved  had  not  been 
exceeded. 

The  specific  imported  beef,  as  well  as 
the  various  countries,  eligible  for  the  in- 
quota  tariff  rate  are  set  forth  in 
Additional  U.S.  Note  3,  Schedule  XX, 
Chapter  2,  of  the  Harmonized  Tariff 
Schedule  of  the  United  States.  The 
eligible  countries  which  may  export 
such  beef  to  the  United  States  and  avail 
themselves  of  the  preferential,  in-quota 
tariff  rate  include  Australia,  New 
Zealand  and  Japan. 

As  part  of  the  implementation  of  the 
tariff-rate  quota  for  beef,  the  United 
States,  specifically,  the  United  States 
Trade  Representative  (USTR),  is  offering 
these  exporting  coimtries  that  have  an 
allocation  of  the  in-quota  quantity  the 
opportunity  to  use  export  certificates  for 
their  qualifying  beef  exports  to  the 
United  States.  Although  countries  that 
have  an  allocation  of  the  in-quota 
quantity  are  referred  to  in  the  statutory 
law  as  "participating  countries",  for 
pvuposes  of  this  interim  rule,  a 
participating  country  constitutes  an 
allocated  country  that  has  been 
authorized  to  participate  in  the  export 
certificate  program.  Notably,  New 
Zealand  has  already  requested  the 
opportimity  to  participate  in  the  export 
certificate  program. 

While  a  coimtry  does  not  need  to 
participate  in  the  export  certificate 
program  in  order  to  receive  the  in-quota 
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tariff  rate  for  its  share  of  the  in-quota 
quantity,  using  export  certificates 
provides  an  effective  and  expeditious 
means  of  assuring  an  exporting  coimtry 
that  only  those  exports  that  it  intends 
for  the  United  States  market  are  counted 
against  its  in-quota  allocation,  which 
helps  ensure  that  such  exports  do  not 
disrupt  the  orderly  marketing  of  beef  in 
the  United  States. 

An  exporting  country  using  export 
certificates  in  this  regard  must  notify  the 
USTR  and  provide  the  necessary 
supporting  information.  Customs  vdll 
then  be  responsible  for  ensuring  that  no 
imports  of  beef  from  that  coimtiy  are 
counted  against  the  country's  in-quota 
allocation  unless  such  beef  is  covered 
by  a  proper  export  certificate. 

Accordingly,  the  USTR  has 
undertaken  interim  rulemaking  in  this 
matter  (15  CFR  part  2012)  (60  FR  15229, 
March  23, 1995).  In  addition,  along  with 
the  interim  rulemaking  of  the  USTR, 
Customs  is  issuing  this  interim  rule  in 
order  to  set  forth  the  form  and  manner 
by  which  an  importer  declares  that  a 
valid  export  certificate  exists,  including 
a  unique  number  therefor  which  must 
be  referenced  on  the  entry,  or 
withdrawal  from  warehouse,  for 
consumption.  This  interim  rule  also  sets 
forth  the  record  retention  period  for  the 
certificate  and  requires  the  submission 
of  such  certificate  to  Customs  upon  . 
request. 

Comments 

Before  adopting  this  interim 
regulation  as  a  final  rule,  consideration 
will  be  given  to  any  written  comments 
timely  submitted  to  Customs.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552),  §  1.4,  Treasury  Department 
Regulations  (31  CFR  1.4),  and 
§  103.11(b),  Customs  Regulations  (19 
CFR  103.11(b)),  on  regular  business  days 
between  the  hours  of  9  a.m.  and  4:30 
p.m.  at  the  Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  Franklin  Court,  1099  14th 
Street.  NW.,  Washington,  DC. 

Inapplicability  of  Notice  and  Delayed 
Effective  Date  Requirements 

Ptu^uant  to  the  provisions  of  5  U.S.C. 
553(a),  public  notice  is  inapplicable  to 
this  interim  rule  because  it  is  within  the 
foreign  affairs  function  of  the  United 
States.  Furthermore,  for  the  above 
reason,  pursuant  to  5  U.S.C.  553  (d)(1) 
and  (d)(3),  there  is  no  need  for  a  delayed 
effective  date. 

Executive  Order  12866 

Because  this  dociunent  involves  a 
foreign  affairs  function  of  the  United 


States  and  implements  an  international 
agreement,  it  is  not  subject  to  the 
provisions  of  E.0. 12866. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  interim 
regulations,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  do  not  apply. 

Drafting  Information 

The  principal  author  of  this  document 
was  Russell  Berger,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  132 

Customs  duties  and  inspection, 
Imports,  Postal  service.  Quotas. 

Amendment  to  the  Regulations 

Accordingly,  chapter  I  of  title  19, 
Code  of  Federal  Regulations  (19  CFR  ch. 
I),  is  amended  as  set  forth  below. 

PART  132— QUOTAS 

1.  The  general  authority  citation  for 
part  132  continues  to  read  as  follows, 
and  specific  sectional  authority  for 

§  132.15  is  added,  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1202  (General 
Note  20,  Hannonized  Tariff  Schedule  of  the 
United  States  (HTSUS)),  1623. 1624. 

§  132.15  also  issued  under  19  U.S.C.  1484. 
1508,  and  Schedule  XX,  HTSUS. 

2.  Part  132  is  amended  by  adding  a 
new  §  132.15  to  read  as  follows: 

S 1 32. 1 5    Export  certificate  for  beef  subject 
to  tariff-rate  quota. 

(a)  Requirement  In  order  to  claim  the 
in-quota  tariff  rate  of  duty  on  beef, 
defined  in  15  CFR  2012.2(a),  that  is  the 
product  of  a  participating  country, 
defined  in  15  CFR  2012.2(e),  the 
importer  must  possess  a  vaUd  export 
certificate  at  the  time  that  such  beef  is 
entered,  or  withdrawn  from  warehouse 
for  consumption.  The  importer  shall 
record  the  imique  identifying  niunber  of 
the  export  certificate  on  the  entry 
siunmary  or  the  warehouse  withdrawal 
(CF  7501,  column  34). 

(b)  Validity  of  certificate.  The  export 
certificate,  to  be  valid,  must  meet  the 
requirements  of  15  CFR  2012.3(b),  and 
with  respect  to  the  requirement  of  15 
CFR  2012.3(b)(3)  that  die  certificate  be 
distinct  and  uniquely  identifiable,  the 
certificate  must  have  a  distinct  and 
unique  identifying  number  composed  of 
three  elements  set  forth  in  the  following 
order: 

(1)  The  last  digit  of  the  year  for  which 
the  export  certificate  is  in  effect; 

(2)  The  2-digit  ISO  country  of  origin 
code  from  Annex  B  of  the  HTSUS  which 


identifies  the  participating  country  (see 
§  142.42(d)  of  this  chapter);  and 

(3)  Any  6-digit  number  issued  by  the 
participating  country  with  respect  to  the 
export  certificate. 

(c)  Retention  and  submission  of 
certificate  to  Customs. 

(1)  Retention.  The  export  certificate 
must  be  retained  by  the  importer  for  a 
period  of  at  least  5  years  from  the  date 
of  entry,  or  withdrawal  from  warehouse, 
for  consumption  (see  §  162.1c  of  this 
chapter). 

(2)  Submission  to  Customs.  The 
importer  shall  submit  a  copy  of  the 
export  certificate  to  Customs  upon 
request. 

Approved:  July  25, 1995. 

George  J.  Weise, 

Commissioner  of  Customs. 

Dennis  M.  O'Connell, 

Acting  Deputy  Assistant  Secretary  of  the 
Treasury. 

[FR  Doc.  95-18814  Filed  7-31-95;  8:45  am) 

BILUNG  COOE  4t20-OZ-^ 


Internal  Revenue  Service 

26  CFR  Part  31 

n'D8604] 

RIN  1545-AS22 

Llat>lllty  Of  Third  Parties  Paying  or 
Providing  for  Wages:  Suit  Period  and 
Its  Extension  and  Maximum  Amount 
Recoverable 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  regarding  the  liability  of 
lendbTs,  sureties,  or  other  third  persons 
for  withholding  taxes  when  those 
persons  have  supplied  funds,  either 
directly  to  employees  or  to  or  for  the 
account  of  an  employer,  for  the  specific 
piupose  of  paying  wages  of  the 
employees  of  that  employer.  The  final 
regulations  affect  third  parties  paying  or 
providing  for  wages. 
EFFECTIVE  DATE:  August  1,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Walker,  (202)  622-3640  (not  - 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

These  final  regulations  contain 
changes  to  §  31.3505-1.  Section  3505  of 
the  Internal  Revenue  Code  (Code)  was 
added  by  section  105(a)  of  the  Federal 
Tax  Lien  Act  of  1966,  Public  Law  89- 
719  (1966).  Treasury  regulations  were 
issued  with  an  effective  date  of  August 
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19,  1976  (TD  7430).  Neither  the  Code 
section  nor  the  regulations  has  been 
amended  since  enactment  or  issuance, 
respectively.  The  IRS  published  a  notice 
of  proposed  rulemaking  in  the  Federal 
Register  on  November  22, 1994,  (59  FR 
60099)  providing  proposed  rules  imder 
section  3505  of  the  Code.  No  public 
comments  were  received  and 
accordingly,  the  final  regiilations  are 
identical  to  the  proposed  regulations. 

Explanation  of  Provisions 

Under  section  3505(b).  if  a  lender, 
surety,  or  other  person  (the  lender) 
supplies  funds  to  or  for  the  accoimt  of 
an  employer  for  the  specific  purpow  of 
paying  wages  of  the  employees  of  that 
employer,  and  the  lender  has  actual 
notice  or  knowledge  (within  the 
meaning  of  section  6323(i)(l))  that  the 
employer  does  not  intend  or  will  not  be 
able  to  make  timely  payment  or  deposit 
of  the  required  withholding  taxes,  the 
lender  shall  be  Uable  to  the  United 
States  in  a  sum  equal  to  the  taxes 
(together  with  interest)  that  are  not  paid 
over  to  the  United  States  by  the 
employer  with  respect  to  those  wages. 
The  lender's  Uability  for  withholding 
taxes,  in  lieu  of  the  employer,  is  limited 
to  an  amoimt  equal  to  25  percent  of  the 
amount  of  wages  so  suppUed  to  or  for 
the  account  of  the  employer.  See  section 
3505(b)  (final  sentence). 

Existing  regulations  provide  that  the 
25-percent  limitation  applies  only  to  the 
tax,  and  not  the  interest  on  that  tax, 
with  the  result  that  the-  lender  could  be 
held  liable  for  more  than  25  percent  of 
the  amount  of  funds  it  supplied.  The 
courts  that  have  addressed  this  issue, 
however,  have  held  that  the  25-percent 
limitation  on  the  amount  of  wages 
supplied  by  a  third  party  is  an  absolute 
cap  with  respect  to  the  recovery  of 
withholding  taxes  and  prej\ulgment 
interest.  United  States  v.  Metro  Constr. 
Co..  Inc..  602  F.2d  879  (9th  Cir.  1979); 
United  States  v.  Intercontinental  Ind., 
Inc..  635  F.2d  1215  (6th  Cir.  1980); 
United  States  v.  Hannan  Co.,  639  F.2d 
284  (5th  Cir.  1981);  Taubman  v.  United 
States,  449  F.  Supp.  520  (E.D.  Mich. 
1978).  See  also  O'Hare  v.  United  States, 
878  F.2d  953  (6th  Cir.  1989);  United 
States  v.  Security  Pacific  Business 
Credit,  Inc.,  956  F.2d  703  (7th  Cir. 
1992);  United  States  v.  Vaccarella,  735 
F.  Supp.  1421  (S.D.  Ind.  1990). 

These  final  regulations  conform  to 
judicial  interpretation  and  clarify  that 
interest  will  continue  to  be  computed  in 
addition  to  any  withholding  tax 
liability,  but  only  to  an  overall 
maximimi  of  25  percent  of  the  amoimt 
of  the  funds  suppfied  by  the  lender. 

The  final  regulations  also  change  the 
period  of  limitations  for  collection  of 


the  withholding  taxes  and  interest  from 
six  years  to  ten  years.  This  revision  will 
conform  the  period  of  limitations  for  the 
purposes  of  section  3505  with  the 
general  nde  on  limitations  on 
collection.  See  section  6502,  amended 
by  the  Omnibus  Budget  Reconciliation 
Act  of  1990,  Public  Law  101-508, 
section  11317(a)(1)  (1990). 

Finally,  §  31.3505-l(d)(3)  has  been 
added  to  provide  for  extensions  of  the 
period  of  limitation  for  collection 
because,  on  occasion,  the  IRS  or  the 
lender  requires  additional  time  for 
compliance  with  the  regulation. 

Special  Analyses 

It  has  been  determined  that  this 
Treastiry  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regvdatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
was  submitted  to  the  Qiief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these  final 
regulations  is  Robert  Walker,  Office  of 
Assistant  Chief  Counsel  (General 
Litigation).  However,  other  personnel 
from  the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Sid)iect»in  26  CFR  Part  31 

Employment  taxes.  Income  taxes. 
Penalties,  Pensions,  Railroad  retirement. 
Reporting  and  recordkeeping 
requirements.  Social  Seciuity, 
Unemployment  compensation. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  31  is 
amended  as  fallows: 

PART  31— EMPLOYMENT  TAXES 

Paragraph  1.  The  authority  citation 
for  part  31  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

§31.3505-1    [Amended] 

Par.  2.  Section  31.3505-1  is  amended 
by: 

1.  Removing  the  phrase  "for  such 
taxes"  from  the  second  sentence  of 
paragraph  (b)(1). 


2.  Removing  the  phrase  ",  plus 
interest  thereon"  from  the  final  sentence 
of  paragraph  (bK2),  Example  (1). 

3.  Removing  the  phrase  "for 
withholding  taxes"  from  the  fifth 
sentence  of  paragraph  (b)(2).  Example 
(2). 

4.  Removing  the  phrase  "plus  interest 
thereon"  from  the  final  sentence  of 
paragraph  (b)(2).  Example  (2). 

5.  Revising  the  final  sentence  of 
paragraph  (d)(1). 

6.  Revising  the  final  sentence  of 
paragraph  (d)(2)(iii). 

7.  Adding  paragraphs  (d)(3)  and  (g). 

The  additions  and  revisions  read  as 
foUows: 

S  31.3505-1    Liability  of  third  parties  paying 
or  providing  for  wages. 

•        *        •        •        • 

(d)*  •  • 

(1)  *  *  *  In  the  event  that  the  lender, 
surety,  or  other  person  does  not  satisfy 
the  liability  imposed  by  section  3505, 
the  United  States  may  collect  the 
Uability  by  appropriate  civil 
proceedings  commenced  within  10 ' 
years  after  assessment  of  the  tax  against 
the  employer. 
***** 

(2)«   •   • 

(iii)  •  *  *  Thus,  after  the  second 
payment  by  the  employer,  the  lender's 
liability  under  section  3505(b)  is  $75 
($250  less  $175),  plus  interest  due  on 
the  underpayment  for  the  period  of 
underpayment,  to  a  maximum  of  $250, 
25  percent  of  the  funds  supplied. 

(3)  Extensions  of  the  period  for 
collection.  Prior  to  the  expiration  of  the 
10-year  period  for  collection  after 
assessment  against  the  employer,  the 
lender,  surety,  or  other  third  party  may. 
agree  in  writing  with  the  district 
director,  service  center  director,  or 
compliance  center  director  to  extend  the 
10-year  period  for  collection.  The  period 
so  agreed  upon  may  be  extended  by 
subsequent  agreements  in  vniting  made 
before  the  expiration  of  the  period 
previously  agreed  upon.  If  any  timely 
proceeding  in  court  for  the  collection  of 
the  tax  and  any  applicable  interest  is 
commenced,  the  period  during  which 
such  tax  and  interest  may  be  collected 
shall  be  extended  and  shall  not  expire 
until  the  liability  for  the  tax  (or  a 
judgment  against  the  lender,  surety,  or 
other  third  party  arising  from  such 
liability)  is  satisfied  or  becomes 
imenforceable. 
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(g)  Effective  date.  These  regulations 
are  effective  on  August  1, 1995. 
Margaret  Nfilner  Riclurdson, 
Commissioner  of  Internal  Revenue. 

Approved:  June  21, 1995. 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  95-18625  Filed  7-31-95;  8:45  am] 
BIUJNO  CODE  4t30-«1-U 


POSTAL  SERVICE 

39  CFR  Part  111 

Changes  in  Preferred  Postage  Rates- 
Second-Class  Mail,  Third-Class  Mail, 
and  Fourtti-Ctass  Library  Rate  Mail 

AGENCY:  Postal  Service. 
ACTION:  Postage  rate  changes; 
Corrections. 

SUMMARY:  This  documient  contains 
postage  rate  corrections  to  three  of  the 


several  rate  tables  published  in  the 
Federal  Register  on  July  5, 1995  (60  FR 
34854-34856).  As  a  customer 
convenience,  the  corrected  tables  are 
reprinted  in  this  document  along  with 
the  remaining  tables  published  on  that 
date. 

EFFECTIVE  DATE:  The  Board  of  Governors 
has  directed  that  the  changes  pertaining 
to  postage  rates  be  implemented 
effective  12:01  a.m.,  Sunday,  October  1, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  Collins,  (202)  268-5316. 

In  the  rules  begiiming  on  page  34854 
in  the  issue  of  Wednesday,  July  5, 1995, 
make  the  following  corrections: 

On  page  34855  in  table  7.0,  Special 
Bulk  Third-Class  Nonletter-Size 
Minimum  Per-Piece  Rates — Pieces 
0.2149  Lb.  (3.4383  Oz.)  or  Uss,  in  the 
eleventh  column  titled  3/5-Digit 
Barcoded,  the  second  row  shown  in  the 


table  was  "0.130."  This  row  should  read 
"0.131." 

On  page  34856  in  table  8.0,  Special 
Bulk  Third-class  Piece/Pound  Rates- 
Pieces  More  Than  0.2149  Lb.  (3.4383 
Oz.),  in  the  fourth  colimin  titled  Carrier 
route,  the  second  row  shown  in  that 
table  (continued  bam  page  34855)  was 
"0.38."  This  row  should  read  "0.386." 

On  page  34856  in  table  6.0,  Library 
Rates,  in  the  second  column  titled 
Single-piece  rate,  the  ninth  row  through 
the  seventieth  row  shown  in  the  table 
began  with  "3.99"  and  ended  with 
"16.19."  These  should  read  "4.00"  and 
"16.81,"  respectively.  All  rates  shown 
from  9  pounds  through  70  pounds  were 
incorrectly  calculated  with  the 
accumlative  addend  of  20  cents.  The 
correct  accumlative  addend  is  21  cents. 

Dated:  July  27, 1995. 
Stanley  Mires, 

Chief  Counsel,  Legislative. 

MLLMQ  CODE  7710-12-P 


JMI 
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Changes  in  Preferred  Postage  Rates— Second-,  Third-,  and  Fourth-Class  Mail 
Effective  October  1, 1995 


Domestic  Mail  Manual 

R— Rates  and  Fees 

•  •  • 

R200   Second-Class  Mail 

•  *  • 

2.0       IN-COUNTY  RATES 

•  •  • 

2.2       Piece  Rates 

Per  addressed  piece: 


Level      Regular 


ZIP-^ 
(Letter- 
Size) 


Bareoded 
(Letter- 
Size) 


ZIP44 
Bareoded 
(Flat-Size) 


J1 

S0.080 

$0,080 

$0,080 

S0.080 

J3 

0.080 

0.076 

0.076 

0.065 

J5 

0.080 

0.076 

0.063 

0.065 

K1 

0.042 

— 

— 

— 

K2 

0.037 

— 

— 

— 

K3 

0.035 

— 

— 

— 

3.0 
3.1 


SPECIAL  NONPROFIT  RATES 


Pound  Rates 

Pound  rates  are: 

For  the  nonadvertising  portion — $0,140  per  pound  or 
fraction. 


3.2      Piece  Rates 

Per  addressed  piece: 


Level      Regular 


ZIP44 
(Letter- 
Size) 


Bareoded 
(Letter- 
Size) 


ZIP>4 
Bareoded 
(Flat-Size) 


G 

$0,208 

S0.200 

S0.188 

$0,181 

H3 

0.157 

0.152 

0.145 

0.139 

H5 

0.157 

0.152 

0.137 

0.139 

11 

0.112 

— 

— 

— 

12 

0.110 

— 

>— 

— 

13 

0.104 

— 

— 

^ 

4.0       CLASSROOM  RATES 

•  •  • 

4.2      Piece  Rates 

Per  addressed  piece: 


Level      Regular 


21P*4 
(Letter- 
Size) 


Bareoded 
(Letter- 
Size) 


ZIP*A 
Bareoded 
(Flat-Size) 


G 

$0,168 

H3 

0.125 

H5 

0.125 

11 

0.087 

12 

0.085 

13 

0.080 

$0,161  $0,151  S0.145 

0.121  0.115  0.110 

0.121  0.108  0.110 
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R300    Third-Class  Mail 

•  •  • 


6.0,      SPECIAL  BULK  THIRID-CLASS  LETTER-SIZE  MINIMUM  PER-PIECE  RATES— PIECES  0.2149  LB. 
(3.4383  OZ.)  OR  LESS 


Nonautomation  Rates 

. 

Automation  Rates 

Entry 
Discount  1 

Basic 

3/5 

Carrier 
Route 

Saturation 
W-S 

Basic 
ZIP^ 

3/5 
ZIP^ 

Basic 
Bareoded 

3-Oigit 
Bareoded 

5-Digit 
Bereoded 

None        1 

$0,124 

$0,111 

$0  086 

$0083 

$0,117 

$0,107 

$0,106 

$0101 

$0  093 

BMC          ! 

0.112 

0.099 

0.074 

0.071 

0.105 

0.095 

0.094 

0.089 

0.081 

SCF 

0.106 

0.093 

0.068 

0.065 

0.099 

0.089 

0.088 

0.083 

0075 

Delivery    | 
Unit          1 

— 

— 

0.063 

0.060 

— 

— 

— 

— 

— 

7.0 


SPECIAL  BULK  THIRD-CLASS  NONLETTER-SIZE  MINIMUM  PER-PIECE  RATES— PIECES  0.2149  LB. 
(3.4383  OZ.)  OR  LESS 


Nonautomation  Rates 

Automation  Rates 

Entry 
Discount 

Basic 

3/5 

Carrier        125-Pc. 
Route           W-S 

Saturation 
W-S 

Basie 
ZIP>4 

3/5 
ZIP44 

Basic 
Bareoded 

3-Oigrt 
Bareoded 

3/5-Oigit 
Bareoded 

None 

$0,175 

$0,161 

$0,128         $0,126 

$0,121 

— 

— 

$0,149 

— 

$0,143 

BMC 

0.163 

0.149 

0.116            0.114 

0.109 

— 

— 

0.137 

— 

0.131 

SCF 

0.157 

0.143 

0.110           0.108 

0.103 

— 

— 

0.131 

— 

0.125 

Delivery 
Unit 

— 

0.105           0.103 

0.098 

— 

— 

'— 

— 

— 

8.0       SPECIAL  BULK  THIRD-CLASS  PIECE/POUND  RATES— PIECES  MORE  THAN  0.2149  LB.  (3.4383  OZ.) 


Nonautomation  Rates 

Automation  Rates 

Per  Piece/ 
Pound 

Basie 

3/5 

Carrier 
Route 

125-Pc. 
W-S 

Seturation 
W-S 

Basie 
Z\P*A 

3/5 
ZIP^ 

Basic          3-Digit 
Bareoded    Bareoded 

3/5-Digit 
Bareoded 

Per-Piece 
Rates  (for 
all  entry 
categones) 

$0,074 

$0,060 

$0,027 
Plus 

$0,025 

$0,020 

$0,048                — 
Plus 

$0,042 

Per-Pound 
Rates 
(by  entry 
discount) 

None 

$0,470 

$0,470 

$0,470 

$0,470 

$0,470 

— 

— 

$0470                  - 

$0,470 

BMC 

0410 

'     0.410 

0.410 

0410 

0410 

— 

— 

0410                  — 

0.410 

SCF 

0.386 

0.386 

0.386 

0.386 

0386 

— 

— 

0386                 — 

0386 

Delivery 
Unit 

— 

0.362 

0362 

0.362 

— 

— 

—                 — 

— 
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R400    Fourth-Class  Mail 


6.0        LIBRARY  RATES 


Weight  Not  ExcMding 
(pounds) 

Single-Pitce  Ratt 

Weight  Not  Exceeding 
(pounds) 

Single-Piece  Rate 

1 

$1.12 

36 

$  9  67 

2 

1.53 

37 

968 

3 

1.94 

38 

10.09 

4 

2.35 

• 

39 

10.30 

5 

2.76 

40 

10.51 

6 

3.17 

41 

10.72 

7 

3.58 

42 

10.93 

8 

3.79 

43 

11.14 

9 

4.00 

44 

11.35 

10 

4.21 

45 

11.56 

11 

442 

46 

11.77 

12 

4.63 

47 

11.98 

13 

4.84 

48 

12.19 

14 

5.05 

48 

12.40 

15 

5.26 

50 

12.61 

16 

5.47 

.51 

12.82 

17 

5.68 

52 

13.03 

18 

5.89 

53 

13.24 

19 

6.10 

54 

13.45 

20 

6.31 

55 

13.66 

21 

6.52 

56 

13.87 

22 

6.73 

57 

14.08 

23 

6.94 

58 

14.29 

24 

7.15 

59 

14.50 

25 

7je 

80 

14.71 

26 

7.57 

61 

14.92 

27 

7.78 

92. 

15.13 

28 

7J» 

^ 

15.34 

29 

8^ 

64 

15.55 

30 

8.41 

66 

15.76 

31 

8.62 

66 

15.97 

32 

8.83 

67 

16.18 

33 

9.04 

68 

16.39 

34 

9.25 

89 

16.60 

35 

9.46 

70 

16.81 
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(FR  Doc.  95-18847  Filed  7-31-95;  8:45  am] 
BILUNQ  CODE  7710-12-C 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[OH50-5-7072,  FRL-5258-6] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes:  State  of  Ohio 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  On  May  2, 1995,  the  United 
States  Environmental  Protection  Agency 
(USEPA)  published  a  proposed  and 
direct  final  rulemaking  notice  to 
approve  the  ozone  redesignation  request 
and  associated  section  175 A 
maintenance  plan  for  Toledo,  Ohio 
under  the  Clean  Air  Act.  The  30-day 
comment  period  for  these  notices 
concluded  on  Jime  1, 1995.  Four 
comment  letters  were  received  in 
response  to  the  May  2, 1995  proposal, 
and  included  adverse  comments  and  a 
request  to  extend  the  comment  period. 
The  USEPA  withdrew  the  direct  final 
rulemaking  but  denied  the  request  to 
extend  the  pubUc  comment  period.  This 
final  rule  summarizes  all  adverse 
comments  and  USEPA 's  responses,  and 
finaUzes  the  approval  of  the 
redesignation  to  attainment  of  the 
National  Ambient  Air  QuaUty  Standard 
for  ozone  and  section  175  A 
maintenance  plan  for  the  Toledo  area. 
EFFECTIVE  DATE:  This  action  will  be 
effective  August  1, 1995. 
ADDRESSES:  Copies  of  the  SIP  revisions, 
public  comments  and  USEPA 's 
responses  are  available  for  inspection  at 
the  following  address:  (It  is 
recommended  that  you  telephone 
Angela  Lee  at  (312)  353-5142  before 
visiting  the  Region  5  Office.) 

United  States  Environmental 
Protection  Agency,  Region  5,  Air  and 
Radiation  Division,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Lee,  Regulation  Development 
Section,  Air  Enforcement  Branch  (AE- 
17J),  United  States  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  (312)  353-5142. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  Information 

The  1977  Act  required  areas  that  were 
designated  nonattainment  to  develop 


SIPs  with  sufficient  control  measures  to 
expeditiously  attain  and  maintain 
applicable  standards.  For  Ohio,  Lucas 
and  Wood  Coimties  were  designated 
nonattainment  for  ozone,  see  43  FR 
8962  (March  3, 1978),  43  FR  45993 
(October  5, 1978),  and  40  CFR  part  81. 
After  enactment  of  the  amended  Act  on 
November  15, 1990,  the  nonattainment 
designation  of  the  Toledo  area 
continued  by  operation  of  law  according 
to  section  107(d)(l)(C)(i)  of  the  Act; 
furthermore,  the  area  was  classified  by 
operation  of  law  as  moderate  for  ozone 
piu^uant  to  section  181(a)(1)  (56  FR 
56694,  November  6. 1991),  codified  at 
40  CFR  81.336. 

More  recently,  ambient  monitoring 
data  for  the  Toledo  area  show  no 
violations  of  the  ozone  National 
Ambient  Air  Quality  Standard  (NAAQS) 
during  the  period  fi-om  1990  through 
1992.  The  area,  therefore,  became 
eligible  for  redesignation  from 
nonattainment  to  attainment  consistent 
with  the  amended  Act.  On  September 
17, 1993,  Ohio  requested  redesignation 
of  the  area  to  attainment  with  respect  to 
the  ozone  NAAQS.  To  ensure  continued 
attainment  of  the  ozone  standard,  Ohio 
submitted  an  ozone  maintenance  SIP  for 
the  Toledo  area  with  the  redesignation 
request.  On  November  1, 1993,  Ohio 
held  a  public  hearing  on  the 
maintenance  plan  and  redesignation 
request. 

On  May  2, 1995,  the  USEPA 
published  a  proposed  (60  FR  21490)  and 
direct  final  rule  (60  FR  21456)  to 
approve  the  redesignation  request  and 
section  175 A  maintenance  plan  as 
revisions  to  the  Ohio  ozone  State 
Implementation  Plan  (SIP).  The  USEPA 
withdrew  the  direct  final  rule  on  June 
19,  1995,  (60  FR  31917)  in  response  to 
receiving  adverse  comments.  This  final 
rule  addresses  these  comments  and 
takes  final  action  regarding  the 
redesignation  and  section  175A 
maintenance  plan  for  the  Toledo  area. 

II.  Summary  of  Comments  and 
Responses 

USEPA  has  considered  the  adverse 
comments  received  and  has  decided  to 
proceed  with  formal  action  approving 
the  redesignation.  A  summary  of 
adverse  comments  received  in  response 
to  the  May  2, 1995  proposed  and  direct 
final  rulemaking  notices  (60  FR  21490, 
60  FR  21456)  and  responses  to  these 
comments  is  provided  below. 
Comments  were  made  by  two  residents 
of  the  Toledo,  Ohio  area.  Environment 
Canada,  and  the  Citizens  Commission 
for  Clean  Air  in  the  Lake  Michigan 
Basin. 

(1)  Comment:  A  commentor  objects  to 
the  use  of  the  direct  final  procedure 


when  the  proposed  redesignation  is 
neither  noncontroversial  nor  routine. 
Another  commentor  objected  to  the  final 
rule  procedure  due  to  insufficient 
opportunity  for  public  comment. 
Several  commentors  requested  that  the 
direct  final  rule  be  withdrawn  and 
republished  as  a  proposed  rule.  The 
commentors  also  requested  a  30  day 
extension  of  the  pubUc  comment  period. 
One  commentor  stated  that  "most 
citizens  have  not  heard  about  the 
opportunity  to  comment,  and  should  be 
a^orded  additional  time  to  do  so." 
Another  commentor  requested  an 
extension  of  the  comment  period  so  that 
concerns  about  increased  vehicle 
emissions  caused  by  new  road 
construction  projects  and  a  possible 
increase  in  highway  tolls  can  be 
evaluated  and  addressed. 

(1)  Response:  The  USEPA  did  not 
expect  adverse  comments  regarding  the 
approval  of  the  ozone  redesignation 
request  and  viewed  its  decision  as 
noncontroversial  since  it  believed  that 
all  of  the  Clean  Air  Act  requirements  for 
redesignation  were  met.  In  response  to 
the  adverse  comment  letters  which  were 
received,  the  USEPA  withdrew  the 
direct  final  rule.  In  any  event,  that 
process  preserves  the  public 
opportunity  to  comment  as  a  proposed 
rule  was  published  the  same  day  as  the 
direct  final  rule  was  published  at  60  FR 
21490. 

The  USEPA  is  denying  the  extension 
requests  because  it  believes  the  period 
provided  for  public  comment  was 
adequate  in  light  of  the  issues  presented 
by  the  Toledo  redesignation  request. 
USEPA  further  notes  that  the  public  had 
many  opportunities  to  become  informed 
about  the  issues  as  Ohio  itself  had  its 
own  public  comment  period  and  that  a 
public  function  for  the  rulemaking 
package  wias  held  on  March  14, 1995,  in 
Toledo,  Ohio,  which  was  shown  on 
television  news  programs.  Moreover, 
USEPA  has  already  exceeded  the 
statutory  deadline  of  section 
107(d)(3)(d)  to  act  on  this  request  which 
expired  on  March  17, 1995 — and  does 
not  believe  further  delay  in  the  action  is 
appropriate. 

(2)  Comment:  Several  commentors 
stated  that  the  last  two  summers  were 
abnormally  cool  and  that  data  for  the 
last  10  years  indicate  a  trend  toward 
warmer  summers  in  the  Toledo  area. 
The  commentors  requested  that  USEPA 
delay  rulemaking  so  that  one  or  two 
years  of  monitoring  data  could  be 
collected  to  ensure  that  the 
improvement  in  air  quality  was  not 
caused  by  cooler  temperatures.  The 
commentors  also  stated  that  it  would  be 
a  waste  of  resources  to  redesignate  the 
area  to  attainment  when  a  violation 
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would  require  a  redesignation  back  to 
nonattainment. 

(2)  Response:  The  USEPA  may  not 
delay  action  on  this  redesignation 
request  since  section  107(d)(3)(E) 
requires  USEPA  to  act  on  complete 
redesignation  requests  within  18 
months  of  their  receipt — a  period  that 
expired  on  March  17, 1995. 
Furthermore,  in  establishing  the  criteria 
for  determining  if  an  area  is  in 
attainment  of  the  ozone  standard, 
USEPA  used  three  years  of  ambient 
monitoring  data.  See  40  CFR  part  50, 
Appendix  H.  The  USEPA  notes  that  the 
Toledo  area  has  been  in  attainment  for 
four  consecutive  three-year  periods 
(1989-1991.  1990-1992,  1991-1993, 
and  1992-1994).  This  includes  six  years 
of  ambient  monitoring  data.  Thus, 
Toledo  has  already  been  in  attainment 
substantially  longer  than  the  three-year 
period  required.  The  CAA  expressly 
contemplates  the  possibility  that  areas 
redesignated  to  attainment  may  violate 
the  NAAQS  after  redesignation  and 
requires  contingency  plans  to  address 
future  violations.  Ohio  has  adopted 
such  a  plan  for  Toledo.  If  a  violation 
occurs.  Stage  n  Vapor  Recovery  Program 
(Stage  II)  and  a  vehicle  inspection  and 
maintenance  program  (I/M)  will  be 
implemented  according  to  a  specified 
schedule.  If  a  violation  occurs  after 
these  programs  have  been  implemented, 
nitrogen  oxides  (NOx)  Reasonably 
Available  Control  Technology 
requirements  will  be  implemented  in 
the  area. 

(3)  Comment:  Toledo  will  not  be  able 
to  maintain  attainment  on  a  permanent 
and  enforceable  basis  and  therefore  does 
not  meet  requirement  107(d)(3)(E)  of  the 
Clean  Air  Act.  The  nilemaking  notice 
states  that  the  measures  are  permanent 
and  enforceable,  but  does  not  show  that 
the  improvement  is  permanent  and 
enforceable.  The  improvement  in  air 
quality  is  temporary  since  emission 
increases  resulting  from  increased 
vehicle  miles  travelled  (VMT)  will 
surpass  the  emission  reductions  from 
these  measiues.  Short  term  emissions 
reductions  and  cooler  temperatures 
have  been  used  to  claim  that  a  long  term 
improvement  in  air  quality  has 
occiured.  Long  term  air  quality  will  not 
improve  and  will  decrease  due  to 
emissions  increases  which  will  oHset 
the  gains  which  have  been  made. 
Insufficient  data  has  been  gathered  on 
which  to  base  a  long  term  prediction, 
and  models  have  been  based  on  biased 
assumptions  regarding  the  effect  of 
capacity  expansions.  The  USEPA 
should  require  the  state  to  submit 
additional  information  regarding  cxirrent 
trends  in  land  use  and  transportation  m 
the  Toledo  area.  The  conunentor 


mentioned  trends  which  were  not 
conducive  to  efficient  transportation 
such  as  decreasing  bus  ridership, 
increasing  tolls  on  the  Ohio  Turnpike, 
widening  of  1-75  which  will  lead  to 
increased  VMT,  increasing  single- 
occupant  vehicle  capacity,  and 
increasing  use  of  the  Toledo  Airport. 
Another  commentor  submitted  excerpts 
from  an  article  regarding  traffic  flow  on 
congested  roads  from  the  American 
Scientist  dated  November-December 
1988  written  by  Joel  E.  Cohen,  Professor 
of  Populations,  Rockefeller  University. 

The  USEPA  and  the  State  of  Ohio 
Ifave  failed  to  demonstrate  that  the 
improvement  in  air  quality  was  due  to 
permanent  and  enforceable  emission 
reductions  rather  than  atypically  cool 
ozone  seasons  in  1992  and  1993.  Also 
the  controls  on  the  volatility  of  gasoline 
through  lowering  of  the  Federal 
Volatility  standard  and  controls  new 
cars  under  the  Federal  Motor  Vehicle 
Emissions  Control  Program  (FMVECP) 
are  insufficient  to  guarantee  permanent 
improvements  under  the  Clean  Air  Act. 
These  measures  represent  only  a  few  of 
the  requirements  that  should  have  been 
enacted  prior  to  any  serious 
consideration  of  the  redesignation 
request  by  USEPA. 

(3)  Response:  Section  107(d)(3)(E)(iii) 
of  the  Clean  Air  Act  requires  the  USEPA 
to  determine  that  "the  improvement  in 
air  quality  is  due  to  permanent  and 
enforceable  reductions  in  emissions 
resulting  from  implementation  of  the 
applicable  implementation  plan  and 
applicable  Federal  air  pollutant  control 
regulations  and  other  permanent  and 
enforceable  reductions."  Ohio  met  this 
requirement  by  estimating  emission 
reductions  from  federally  mandated 
controls  on  new  cars  and  on  fuel 
volatility  as  well  as  reductions  which 
took  place  at  the  British  Petroleum 
Refinery.  These  controls  provided  a 
significant  reduction  in  the  areas 
emissions  and  the  State  has  shown  that 
no  additional  reductions  are  needed  to 
maintain  the  standard.  See  60  FR  21456 
and  60  FR  21490. 

With  respect  to  the  issue  of  unusual 
meteorology,  the  USEPA  has  compared 
the  average  meteorological  parameters 
of  maximum  daily  temperature, 
minimum  daily  temperature,  average 
daily  temperature,  cooling  degrees,  and 
days  with  high  temperatures  greater 
than  90  degrees  fahxenheit  for  the 
periods  of  Jime  through  August,  1991 
through  1993,  with  the  30-year  norms 
for  these  parameters.  The  1991  through 
1993  averages  for  these  parameters 
agreed  with  those  for  the  30-year  norms 
with  only  minor  differences.  Based  on 
these  averaged  parameters,  it  can  be 
concluded  that  the  1991  through  1993 


period  was  not  unusually  cool  in  terms 
of  temperatures.  Thus,  the  State  has 
adequately  demonstrated  that  the  air 
quality  improvement  was  not  due  to 
unusually  favorable  meteorology. 

To  meet  section  107(d)(3)(E)(iii),  the 
improvement  in  air  quality  does  not 
have  to  be  shown  to  be  permanent,  only 
the  measures  that  resulted  in  the 
improvement  need  to  be  permanent  and 
enforceable.  However,  section 
107(d)(3)(E)(iv)  does  require  that  the 
area  have  a  fully  approved  maintenance 
plan  showing  that  the  ozone  standard 
will  be  maintained  for  ten  years  into  the 
future.  This  can  be  done  through  air 
quality  modeling  or  by  using  emissions 
projections.  Ohio  demonstrated  that,  by 
considering  the  growth  in  the  area 
(including  VMT  growrth)  and  existing 
controls  on  emission  sources,  emissions 
will  remain  below  the  attainment  year 
inventory  through  the  year  2005.  In 
projecting  mobile  source  emissions, 
Ohio  obtained  VMT  based  on  the 
Highway  Performance  Modeling  System 
which  uses  traffic  counting  data  for  the 
year  1990.  To  forecast  VMT  to  the  year 
2005,  Ohio  used  growth  parameters 
based  on  modeling  of  the  Long  Range 
Transportation  Plan  (future  highway 
network).  This  modeling  process 
incorporated  population  growth 
estimates  from  Ohio  Data  Users  Center, 
employment  forecasts  and  other 
forecasts  of  socio-economic  data.  The 
methodology  which  was  used  to  project 
emissions  is  reasonable.  The  USEPA 
notes  that  the  emissions  projection  for 
mobile  sources  in  the  maintenance  plan 
establishes  the  emissions  budget  which 
will  be  used  for  determining  conformity 
of  transportation  plans  and 
transportation  improvement  programs 
for  the  Toledo  area.  The  conformity 
determination  must  include  reasonable 
assimiptions  about  transit  service  and 
increases  in  transit  fares  and  road  and 
bridge  tolls  over  time. 

The  May  2,  1995  notice  describes  a 
tracking  plan  for  updating  the  emission 
inventory.  As  discussed,  Ohio  has 
committed  to  submitting  periodic 
inventories  every  3  years.  Ohio  will 
compare  the  projected  emissions  in  the 
redesignation  request  with  actual 
emissions.  If  volatile  organic 
compoimds  (VOC)  emissions  exceed  95 
percent  of  1990  levels,  Ohio  will 
implement  Stage  II  and/or  I/M. 

Ii  the  periodic  inventories  exceed  the 
attainment  level  of  emissions  in  the 
maintenance  plan,  the  USEPA  may 
issue  a  SIP  call  to  the  area  under  section 
110(k)(5)  on  the  basis  that  the  State 
made  inadequate  assumptions  in 
projecting  the  inventory  used  to 
demonstrate  maintenance.  In  this  event, 
the  USEPA  may  require  the  State  to 
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correct  the  projection  inventory  and,  if 
increases  are  projected,  propose  and 
ultimately  implement  maintenance 
measure(s)  to  lower  the  emissions  to  a 
level  at  or  below  the  attainment  year 
level.  Under  section  175  A  of  the  Clean 
Air  Act,  Ohio  must  submit  a 
demonstration  that  the  ozone  standard 
will  be  maintained  lor  another  ten  years, 
eight  years  after  the  area  is  redesignated 
to  attainment.  This  is  expected  to  result 
in  the  Toledo  area  maintaining  the 
ozone  standard  for  the  next  20  years. 

(4)  Comment:  Two  commentors 
requested  that  USEPA  prepare  an 
Environmental  Impact  Statement  (EIS) 
as  the  redesignation  constitutes  a  major 
federal  action  with  -the  potential  for 
significant  impacts  on  the  human 
environment.  A  niunber  of 
transportation  and  land  use  control 
measures  which  would  have  resulted 
under  requirements  applied  to 
nonattainment  areas  will  not  be 
required.  The  EIS  should  consider 
downwind  transport  of  ozone 
precursors,  eind  the  effect  of  such 
transport  on  the  Northeastern  United 
States. 

(4)  Response:  USEPA  is  not  required 
to  prepare  an  EIS  in  connection  with 
this  redesignation.  Section  7(c)(1)  of  the 
Energy  Supply  and  Environmental 
Coordination  Act  (Pub.  L.  93-319)  states 
that  "[n]o  action  taken  under  the  Clean 
Air  Act  shall  be  deemed  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  within  the 
meaning  of  the  National  Environmental 
Policy  Act  of  1969  (83  Stat.  856)."  This 
redesignation  does  not  affect  the 
applicability  of  the  National 
Environmental  Pohcy  Act  (NEPA)  to 
particular  transportation  projects  in  the 
Toledo  area.  In  addition,  the 
transportation  and  general  conformity 
rules  will  still  apply  after  the  area  is 
redesignated  to  attainment.  (Conformity 
determinations  for  transportation  plans, 
transportation  improvement  projects, 
and  Federal  actions  must  demonstrate 
that  the  emissions  budget  established  by 
the  maintenance  plan  is  not  exceeded.) 

The  redesignation  does  not  allow 
States  to  automatically  remove  control 
programs  which  have  contributed  to  an 
area's  attainment  of  a  U.S.  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  any  pollutant.  Sources  of  ozone 
precursors  in  the  Toledo  area  must 
continue  to  implement  all  control 
equipment  and/ or  measures  in 
accordance  with  applicable  rules, 
regiUations  and  permits.  Other  control 
programs  required  by  the  Act  will  be 
implemented  in  the  area,  regardless  of 
the  ozone  designation,  such  as  title  IV 
NOx  controls,  section  112  toxic  controls 
and  on-board  vapor  recovery 


requirements.  Upon  redesignation  to 
attainment,  Toledo  will  be  subject  to  the 
Prevention  of  Significant  Deterioration 
provisions  (PSD)  of  the  Clean  Air  Act 
that  apply  to  stationary  sources  of  air 
pollution. 

The  State  has  assessed  emission 
increases  due  to  growth  in  all  potential 
sources  of  emissions  and  has  shown  that 
reductions  in  emissions  over  the 
maintenance  period  will  more  than 
offset  any  increases  in  emissions  of  VOC 
and  NOx.  As  stated  in  the  Federal 
Register  noUce  (60  FR  21456),  USEPA 
will  address  transport  of  ozone 
precursors  to  downwind  areas  under 
section  110  of  the  Clean  Air  Act  based 
on  a  domain-wide  modeling  analysis. 
Should  this  or  other  studies  provide  a 
sufficient  scientific  basis  for  taking 
action  in  the  future,  the  USEPA  will 
take  appropriate  action  notwithstanding 
the  redesignation  of  the  Toledo  area  to 
attainment  for  ozone. 

(5)  Comment:  The  USEPA  should 
delay  rulemaking  on  this  and  all  other 
ozone  redesignation  requests  pending  a 
re-evaluation  of  the  ciurent  ozone 
standard  to  determine  if  public  health  is 
adequately  protected.  Recent  studies 
indicate  that  health  impacts  occur  at 
lower  levels  of  ozone  than  the  current 
ozone  standard. 

(5)  Response:  The  USEPA  is  currently 
in  the  process  of  reevaluating  the  ozone 
NAAQS  and  expects  to  make  a  final 
decision  in  mid- 199  7.  Until  any  change 
is  made,  however,  the  USEPA  is  bound 
to  implement  the  provisions  of  the  Act 
as  they  relate  to  the  current  standard, 
including  those  relating  to  designations 
and  redesignation.  Moreover,  as 
previously  noted  under  section 
107(d)(3)(D)  USEPA  has  18  months  in 
which  to  act  on  a  redesignation  request 
and  has  no  authority  to  delay 
rulemaking  until  the  entire  evaluation  of 
the  ozone  NAAQS  is  complete. 

(6)  Comment:  Ozone  levels  exceeded 
0.124  parts  per  miUion  (ppm)  at  the 
Yondota  Avenue  monitor  in  1991, 1993, 
and  1994.  From  these  occurrences,  and 
the  absence  of  mandated  forceful 
control  measures  post  1994,  it  is  very 
difficult  to  have  the  expectation  that  the 
Yondota  station  will  remain  in 
attaiiunent. 

(6)  Response:  Exceedances  of  the 
ozone  standard  did  occior  at  the  Yondota 
monitor  in  1991, 1993  and  1994,  but  did 
not  cause  a  violation  of  the  ozone 
standard.  The  control  measures 
approved  into  the  State's 
Implementation  Plan  will  remain  in 
place  to  ensure  that  the  ozone  standard 
is  maintained.  Ohio's  maintenance 
demonstration  shows  that  future 
emission  levels  will  remain  below  levels 
associated  with  attainment.  Continued 


maintenance  of  the  ozone  NAAQS  will 
be  determined  by  continued  ambient 
monitoring.  If  a  violation  does  occur  at 
the  Yondota  monitor  after  the 
redesignation  is  approved.  Stage  II  and 
I/M  will  be  implemented.  In  addition, 
the  area  wdll  be  subject  to  the  PSD 
program,  FMVECP,  and  other  measures. 

(7)  Comment:  Environment  Canada 
commented  that  air  quality  needs  to  be    • 
managed  in  a  regional  context  and 
evaluated  over  a  long  term  period  that 
takes  meteorological  variations  into 
consideration.  Environment  Canada  is 
disappointed  that  current  USEPA  poUcy 
does  not  reflect  this  opinion. 
Environment  Canada  believes  that  the 
groimd  level  ozone  standards  in  effect 
in  the  United  States  allow  such  high 
levels  of  ozone  and  ozone  precursors  to 
flow  into  Canada  as  to  make  it 
practically  impossible  for  Canada  to 
reach  its  ground  level  ozone  objective  of 
82  parts  per  billion.  Another  commentor 
asserted  that  USEPA  failed  to  consider 
adverse  impacts  of  transport  of  ozone 
and  ozone  precursors  to  the  Province  of 
Ontario,  Detroit,  the  Northeastern 
United  States  and  the  Lake  Michigan 
Basin.  USEPA  has  failed  to  obtain  a 
legally  enforceable  commitment  from 
the  State  of  Ohio  to  cooperate  in 
developing  a  strategy  to  reduce  the 
documented  problem  of  ozone  transport 
throughout  Eastern  North  America. 
Another  commentor  stated  that  the  air 
quality  problem  is  not  being  solved,  it 
is  being  moved  off  to  other  dowTiwdnd 
states.  This  breaks  the  spirit  of  the  Clean 
Air  Act. 

(7)  Response:  The  USEPA  would  like 
to  note  that  the  governments  of  the 
United  States  and  Canada  are  in  the 
process  of  developing  a  joint  study  of 
the  transboundary  ozone  phenomena 
under  the  U.S.-Canada  Air  Quality 
Agreement.  It  is  envisioned  that  this 
regional  ozone  study  will  provide  the 
scientific  information  necessary  to 
imderstand  what  contributes  to  ozone 
levels  in  the  region,  as  well  as  what 
control  measures  would  contribute  to 
reductions  in  ozone  levels.  Should  this 
or  other  studies  provide  a  sufficient 
scientific  basis  for  taking  action  in  the 
future,  the  USEPA  will  take  an 
appropriate  course  of  action.  The 
USEPA  may  take  appropriate  action 
notwithstanding  the  redesignation  of  the 
Toledo  area.  Therefore,  the  USEPA  does 
not  believe  that  the  contentions 
regarding  transboundary  impact  provide 
a  basis  for  delaying  action  at  this  time 
on  this  redesignation  or  disapproving 
the  redesignation.  This  is  particularly 
true  since  approval  of  the  redesignation 
is  not  expected  to  result  in  an  increase 
in  ozone  precursor  emissions  and  is  not 
expected  to  adversely  affect  air  quality 
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in  Canada.  In  fact,  a  decrease  in  both 
VOC  and  NOx  emissions  from  the 
Toledo  area  is  expected  over  the  10-year 
maintenance  period.  It  should  also  be 
noted  that  redesignation  does  not  allow 
States  to  automatically  remove  control 
programs  which  have  contributed  to  an 
area's  attainment  of  a  U.S.  National 
Ambient  Air  Quality  Standard  for  any 
pollutant.  As  discussed  previously,  the 
USEPA's  general  policy  is  that  a  State 
may  not  relax  the  adopted  and 
implemented  SIP  for  an  area  upon  the 
area's  redesignation  to  attainment 
unless  an  appropriate  demonstration,' 
based  on  computer  modeling,  is 
approved  by  the  USEPA.  In  this  case,  no 
previously  implemented  control 
strategies  are  being  relaxed  as  part  of 
this  redesignation. 

(8)  Comment:  The  maintenance 
demonstration  overestimates  reductions 
in  VOC  and  NOx  emissions,  especially 
for  the  latter  which  relies  heavily  on 
NOx  emission  reductions  obtained  from 
modifications  at  the  British  Petroleum 
refinery  and  underestimated  economic, 
population  and  VMT  growth 
projections.  VMT  growth,  projections  fail 
to  consider  the  ensuing  sprawl  caused 
by  the  development  of  a  corridor  from 
northeast  to  southern  Ohio.  USEPA 
reliance  on  assurances  fit>m  the  State  of 
Ohio  that  VOC  and  NOx  emissions  in 
the  Toledo  area  vdll  decrease  35  percent 
and  38  percent,  respectively,  from 
attaiiunent  levels  by  2005,  is  speculative 
and  suspect  given  continued  urban 
growth  and  sprawl  along  major 
transportation  corridors. 

(8)  Response:  The  methodology  used 
to  project  emissions  followed  USEPA 
guidance.  Point  source  emissions  were 
projected  by  accounting  for  known 
changes  to  sources  for  each  year 
between  1990  and  2005  and  applying  a 
growth  factor  based  on  manufacturing 
employment  data  provided  by  the 
Bureau  of  Economic  Analysis,  United 
States  Department  of  Commerce,  to 
derive  inventories  for  all  ensuing  years. 
Manufacturing  employment  is  expected 
to  remain  relatively  constant.  The  NOx 
emission  reductions  which  would  result 
from  compliance  with  Title  IV  NOx 
requirements  are  reasonable.  Population 


'  Such  a  demoiutration  must  show  that  removal 
of  a  control  program  will  not  interfere  with 
maintenance  of  the  ozone  NAAQS  and  would  entail 
submittal  of  an  attainment  modeling  demonstration 
with  the  USEPA's  current  Guideline  on  Air  Quality 
Models.  Also,  see  memorandum  from  Gerald  A. 
Emison,  April  6, 1987,  entitled  Ozone 
Hedesignation  Policy,  and  memorandum  from 
Michael  H.  Shapiro,  September  17, 1993,  entitled 
State  Implementation  Plan  (SIP)  Bequirements  for 
Submitting  Bequests  for  Redesignation  to 
Attainment  of  the  Ozone  and  Carbon  Monoxide 
(CO)  National  Ambient  Air  Quality  Standards 
(NAAQS)  on  or  after  November  15, 1992. 


projections  were  obtained  from  using 
data  from  the  Ohio  Data  Users  Center 
(ODUC).  ODUC  takes  into  account  past 
trends,  the  age  of  the  population, 
economic  cycles,  and  other  factors  in    > 
estimating  the  future  population  of  the 
area.  Ohio  used  the  Highway 
Performance  Modeling  System  which 
uses  actual  traffic  coimts  to  obtain  1990 
levels  of  VMT.  This  model  was 
developed  by  the  Federal  Highway 
Administration  and  is  an  acceptable 
model  for  estimating  VMT.  To  project 
levels  of  VMT,  Ohio  used  the  Long 
Range  Transportation  Planning  Program 
which  considered  the  future 
transportation  network.  The 
methodology  used  to  project  mobile 
source  emissions  was  reasonable  and 
should  not  underpredict  growth. 

While  the  overall  VMT  are  expected 
to  increase,  this  growth  will  be  offset  by 
the  FMVECP  which  will  be  providing 
emissions  reductions  in  the  area 
through  the  production  of  cleaner 
automobiles.  In  addition  this  area  is  still 
subject  to  the  transportation  conformity 
requirements  and  must  show  that  the 
expected  transportation  projects  in  the 
area  will  conform  to  the  ozone  SIP  for 
the  area.  This  will  help  to  ensure  that 
growth  in  VMT  will  not  increase 
emissions  to  a  point  where  the  ozone 
standard  could  be  violated.  In  addition, 
Ohio  has  committed  to  submit  an 
emissions  inventory  every  three  years  to 
USEPA.  If  the  total  of  point,  area,  and 
mobile  VOC  emissions  exceed  95 
percent  of  1990  levels,  Ohio  has 
committed  to  implement  either  Stage  II 
or  I/M  or  both.  Mobile  source 
inventories  will  incorporate  new  VMT 
estimates. 

(9)  Comment:  Ohio  has  not  made  the 
necessary  commitments  to  ensiu«  the 
prompt  implementation  and  operation 
of  the  contingency  plan  in  the  event  of 
a  violation.  It  is  unlikely  that  Stage  II 
would  be  re-implemented  given  Qiat  the 
Director  of  the  Ohio  Environmental 
Protection  Agency  (OEPA)  suspended 
Stage  n  on  September  17, 1993. 

(9)  Response:  The  State  provided  a 
schedule  in  their  contingency  plan  for 
implementing  Stage  II  and  an 
automobile  inspection  and  maintenance 
program.  This  schedule  was  provided  in 
the  direct  final  rule  published  on  May 
2, 1995.  The  Director  of  the  OEPA  also 
committed  in  the  SIP  submittal  to 
implementing  the  contingency  plan  for 
the  area  in  the  event  of  a  violation  in  the 
area.  As  the  compliance  deadlines  for 
Stage  II  begin  as  early  as  6  months  after 
a  violation  and  I/M  testing  is  to 
commence  within  18  months  of  a 
violation,  the  contingency  measures 
satisfy  the  statutory  criteria  section  of 
section  175  A. 


(10)  Comment:  Ohio's  failure  to 
implement  a  part  D  New  Source  Review 
program  for  Toledo,  Ohio  cannot  be 
excused  by  the  memorandum  from  Mary 
Nichols  entitled,  "Part  D  New  Source 
Review  (part  D  NSR)  Requirements  for 
Areas  Requesting  Redesignation  to 
Attainment".  The  USEPA  cannot  wtiive 
statutory  requirements  of  the  Clean  Air 
Act  when  such  waivers  frustrate  the 
purpose  of  the  Clean  Air  Act  which  is 
to  provide  clean  air,  not  convenient 
loopholes  for  state  responsibiUties 
vmder  the  Clean  Air  Act. 

(10)  Response:  The  USEPA  believes 
that  its  decision  not  to  insist  on  a  fully- 
approved  NSR  program  as  a  pre- 
requisite to  redesignation  is  justifiable 
as  an  exercise  of  the  Agency's  general 
authority  to  establish  de  minimis 
exceptions  to  statutory  requirements. 
See  Alabama  Power  Co.  v.  Costle,  636 
F.2d  323,  360-61  (D.C.  Cir.  1979).  Under 
Alabama  Power  Co.  v.  Costle,  the 
USEPA  has  the  authority  to  establish  de 
minimis  exceptions  to  statutory 
requirements  where  the  application  of 
the  statutory  requirements  would  be  of 
trivial  or  no  value  environmentally. 

In  this  context,  the  issue  presented  is 
'whether  the  USEPA  has  the  authority  to 
establish  an  exception  to  the 
requirements  of  section  107(d)(3)(E)  that 
the  USEPA  have  fully-approved  a  SIP 
meeting  all  of  the  requirements 
applic^le  to  the  area  under  section  110 
and  part  D  of  title  I  of  the  Act.  Plainly, 
the  NSR  provisions  of  section  110  and 
part  D  are  requirements  that  were 
applicable  to  the  Ohio  area  seeking 
redesignation  at  the  time  of  the 
submission  of  the  request  for 
redesignation.  Thus,  on  its  face,  section 
107(d)(3)(E)  would  seem  to  require  that 
the  State  have  submitted  and  the 
USEPA  have  fully-approved  a  part  D 
NSR  program  meeting  the  requirements 
of  the  Act  before  the  areas  could  be 
redesignated  to  attainment. 

Under  the  USEPA's  de  minimis 
authority,  however,  the  Agency  may 
establish  an  exception  to  an  otherwise 
plain  statutory  requirement  if  its 
fulfillment  would  be  of  little  or  no 
environmental  value.  In  this  context,  it 
is  necessary  to  determine  what  would 
be  achieved  by  insisting  that  there  be  a 
fully-approved  part  D  NSR  program  in 
place  prior  to  the  redesignation  of  the 
Toledo  area.  For  the  following  reasons, 
the  USEPA  believes  that  requiring  the 
adoption  and  full-approval  of  a  part  D 
NSR  program  prior  to  redesignation 
would  not  be  of  significant 
environmental  value  in  this  case.  , 

Ohio  has  demonstrated  that 
maintenance  of  the  ozone  NAAQS  will 
occur  even  if  the  emission  reductions 
expected  to  result  from  the  part  D  NSR 
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program  do  not  occur.  Ohio  assumed 
that  NSR  would  not  apply  after 
redesignation  to  attainment,  and 
therefore,  assumed  source  growth 
factors  based  on  projected  growth  in  the 
economy  and  in  the  area's  population. 
(It  should  be  noted  that  the  growth 
factors  assumed  may  be  overestimates 
under  PSD,  which  would  restrain  source 
growth  through  the  application  of  best 
available  control  techniques.)  Thus, 
contrary  to  the  assertion  of  the 
commentor,  Ohio  has  demonstrated  that 
there  is  no  need  to  retain  the  part  D  NSR 
as  an  operative  p/ogram  in  the  SIP 
during  the  maintenance  period  in  order 
to  provide  for  continued  maintenance  of 
the  NAAQS.  (If  this  demonstration  had 
not  been  made,  NSR  would  have  had  to 
have  been  retained  in  the  SIP  as  an 
operative  program  since  it  would  have 
been  needed  to  maintain  the  ozone 
standard.) 

The  other  purpose  that  requiring  the 
full-approval  of  a  part  D  NSR  program 
might  serve  would  be  to  ensure  that 
NSR  would  become  a  contingency 
provision  in  the  maintenance  plan 
required  for  these  areas  by  section 
107(d)(3)(E)(iv)  and  175A(d).  These 
provisions  require  that,  for  an  area  to  be 
redesignated  to  attainment,  it  must 
receive  full  approval  of  a  maintenance 
plan  containing  "such  contingency 
provisions  as  the  Administrator  deems 
necessary  to  assure  that  the  State  will 
promptly  correct  any  violation  of  the 
standard  which  occurs  after  the 
redesignation  of  the  area  as  an 
attainment  area.  Such  provisions  shall 
include  a  requirement  that  the  State  will 
implement  all  measiu^s  with  respect  to 
the  control  of  the  air  pollutant 
concerned  which  were  contained  in  the 
SIP  for  the  area  before  redesignation  of 
the  area  as  an  attainment  area."  Based 
on  this  language,  it  is  apparent  that 
whether  an  approved  NSR  program 
must  be  included  as  a  contingency 
provision  depends  on  whether  it  is  a 
"measure"  for  the  control  of  the 
pertinent  air  pollutants. 

As  the  USu'A  noted  in  the  proposal 
regarding  this  redesignation  request,  the 
tenn  "measure"  is  not  defined  in 
section  175A(d)  and  Congress  utilized 
that  term  differently  in  different 
provisions  of  the  Act  with  respect  to  the 
PSD  and  NSR  permitting  programs.  For 
example,  in  section  110(a)(2)(A), 
Congress  required  that  SIPs  to  include 
"enforceable  emission  limitations  and 
other  control  measures,  means,  or 
techniques  *  *  *  as  may  be  necessary 
or  appropriate  to  meet  the  applicable 
requirements  of  the  Act."  In  section 
110(a)(2)(C),  Congress  required  that  SIPs 
include  "a  program  to  provide  for  the 
enforcement  of  the  measures  described 


in  subparagraph  (A),  and  regulation  of 
the  modification  and  construction  of 
any  stationary  source  within  the  areas 
covered  by  the  plan  as  necessary  to 
assure  that  NAAQS  are  achieved, 
including  a  permit  program  as  required 
in  parts  C  and  D."  (Emphasis  added.)  If 
the  term  measures  as  used  in  section 
110(a)(2)  (A)  and  (C)  had  been  intended 
to  include  PSD  and  NSR  there  would 
have  been  no  point  to  requiring  that 
SIPs  include  both  measures  and 
preconstruction  review  under  parts  C 
and  D  (PSD  or  NSR).  Unless  "measures" 
referred  to  something  other  than 
preconstruction  review  under  parts  C 
and  D,  the  reference  to  preconstruction 
review  programs  in  section  110(a)(2)(C} 
would  be  rendered  mere  surplusage. 
Thus,  in  section  110(a)(2)  (A)  and  (C).  it 
is  apparent  that  Congress  distinguished 
"measures"  from  preconstruction 
review.  On  the  other  hand,  in  other 
provisions  of  the  Act,  such  as  section 
161,  Congress  appeared  to  include  PSD 
within  the  scope  of  the  term 
"measures." 

The  USEPA  believes  that  the  fact  that 
Congress  used  the  undefined  term 
"measure"  differently  in  different 
sections  of  the  Act  is  germane  to  this 
issue.  This  indicates  that  the  term  is 
susceptible  to  more  than  one 
interpretation  and  that  the  USEPA  has 
the  discretion  to  interpret  it  in  a 
reasonable  manner  in  the  context  of 
section  175A.  Inasmuch  as  Congress 
itself  has  used  the  term  in  a  maimer  that 
excluded  PSD  and  NSR  from  its  scope, 
the  USEPA  believes  it  is  reasonable  to 
interpret  "measure,"  as  used  in  section 
175A(d),  not  to  include  NSR.  That  this 
is  a  reasonable  interpretation  is  further 
supported  by  the  fact  that  PSD,  a 
program  that  is  the  corollary  of  part  D 
NSR  for  attainment  areas,  goes  into 
effect  in  lieu  of  part  D  NSR.^  This 
distinguishes  NSR  fix)m  other  required 
programs  imder  the  Act,  such  as 
inspection  and  maintenance  and 
Reasonably  Available  Control 


2  The  U.S.  EPA  is  not  suggesting  that  NSR  and 
PSO  are  equivalent,  but  merely  that  they  are  the 
same  type  of  program.  The  PSD  pn^am  is  a 
requirement  in  attainment  areas  and  designed  to 
allow  new  source  permitting,  yet  contains  adequate 
provisions  to  protect  the  NAAQS.  If  any 
information  including  preconstruction  monitoring, 
indicates  that  an  area  is  not  continuing  to  meet  the 
NAAQS  after  redesignation  to  attainment,  40  CFR 
part  51  appendix  S  (Interpretive  Offset  Rule)  or  a 
40  CFR  51.165(b)  program  would  apply.  The 
USEPA  believes  that  in  any  area  that  is  designated 
or  redesignated  as  attainment  under  section  107, 
but  experiences  violations  of  the  NAAQS,  these 
provisions  should  be  interpreted  as  requiring  major 
new  or  modified  sources  to  obtain  VOC  emission 
offsets  of  at  least  a  1:1  ratio,  and  as  presuming  that 
1:1  NOx  offsets  are  necessary.  See  October  14, 1994 
memorandum  from  Mary  Nichols  entitled  Part  D 
New  Source  Review  (part  D  NSR)  Requirements  for 
Areas  Requesting  Redesignation  to  Attainment. 


Technology  programs,  which  have  no 
corollary  for  attainment  areas. 
Moreover,  the  USEPA  believes  that 
those  other  required  programs  are 
clearly  within  the  scope  of  the  term 
"measure." 

The  USEPA's  logic  in  treating  part  D 
NSR  in  this  manner  does  not  mean  that 
other  applicable  part  D  requirements, 
including  those  that  have  been 
previously  met  and  previously  relied 
upon  in  demonstrating  attainment, 
could  be  eliminated  without  an  analysis 
demonstrating  that  maintenance  would 
be  protected.  As  noted  above,  Ohio  has 
demonstrated  that  maintenance  would 
be  protected  with  PSD  requirements  in 
effect,  rather  than  those  of  part  D  NSR. 
Thus,  the  USEPA  is  not  permitting  part 
D  NSR  to  be  removed  without  a 
demonstration  that  maintenance  of  the 
standard  will  be  achieved.  Moreover, 
the  USEPA  has  not  amended  its  policy 
with  respect  to  the  conversion  of  other 
SIP  elements  to  contingency  provisions, 
which  provides  that  they  may  be 
converted  to  contingency  provisions 
only  upon  a  showing  that  maintenance 
will  be  achieved  wiuiout  them  being  in 
effect.  Finally,  as  noted  above,  the 
USEPA  believes  that  the  NSR 
requirement  differs  from  other 
requirements,  and  does  not  believe  that 
the  rationale  for  the  NSR  exception 
extends  to  other  required  programs. 

The  position  taken  in  this  action  is 
consistent  with  the  USEPA's  current 
national  poUcy.  That  policy  permits 
redesignation  to  proceed  without 
otherwise  required  NSR  programs 
having  been  fully  approved  and 
converted  to  contingency  provisions 
provided  that  the  area  demonstrates,  as 
has  been  done  in  this  case,  that 
maintenance  will  be  achieved  with  the 
application  of  PSD  rather  than  part  D 
NSR. 

(11)  Comment:  Permitting  Toledo, 
Ohio  to  defer  adoption  and 
implementation  of  I/M  according  to  the 
revised  USEPA  I/M  Program 
Requirements  Rule  published  on 
January  5, 1995,  at  60  FR  1735  frustrates 
meaningful  control  of  vehicle  emissions. 

(11)  Response:  While  the  revised  I/M 
rule  (60  FR  1 735)  allows  the  I/M 
program  to  be  placed  in  the  contingency 
plan,  there  are  still  ongoing  emission 
reductions  in  the  area  due  to  the 
FMVECP.  The  maintenance 
demonstration  shows  that  the  mobile 
source  emissions  are  expected  to 
decrease  from  102,560  pounds  of 
volatile  organic  compounds  per  day  in 
1996  to  57.412  poimds  per  day  in  2005. 
The  mobile  source  emissions  of  oxides 
of  nitrogen  are  expected  to  decrease 
from  65,128  pounds  per  day  in  1996  to 
49,374  pounds  per  day  in  2005.  These 
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are  significant  reductions  and  are 
expected  to  ensure  that  the  area 
maintains  the  ozone  standard.  Thus, 
deferral  of  the  I/M  program  does  not 
frustrate  meaningful  control  of  vehicle 
emissions. 

(12)  Comment:  One  commentor  stated 
that  Toledo  illegally  obtained  a  waiver 
from  NOx  conformity  requirements 
imder  a  section  182(f)  submittal,  and 
because  of  it  NOx  conformity 
requirements  should  be  incorporated 
into  Toledo's  maintenance  plan.  The 
commentor  notes  that  a  NOix  waiver  for 
.  conformity  piuposes  can  only  be  issued 
imder  section  182(b)(1)(A).  Also,  not 
requiring  Toledo.  Ohio  to  submit 
general  and  transportation  conformity 
SIP  revisions  with  the  redesignation 
request  removes  any  incentive  for 
Toledo,  Ohio  to  adopt  procedures  for 
preventing  emissions  from 
transportation  and  federal  construction 
projects  contributing  to  ozone  pollution 
levels.  Another  commentor  stated  that 
land  use  and  transportation  controls 
under  the  Clean  Air  Act  will  not  be 
taken,  resulting  in  increased  pollution, 
if  these  requirements  are  changed. 
(12)  Response:  Ohio  is  currently 
developing  transportation  and 
conformity  SIP  revisions.  The  USEPA 
expects  to  receive  these  submittals  this 
summer.  Maintenance  areas  are  subject 
to  the  transportation  and  general 
conformity  rules  and  therefore,  must 
submit  the  SIP  revisions  required  by 
these  rules.  The  approval  of  these 
submissions  was  not  required  for  the 
approval  of  the  redesignation  request 
because  the  redesignation  request  was 
submitted  before  the  transportation  and 
general  conformity  SIPs  were  due  and 
were,  therefore,  not  applicable 
requirements  for  purposes  of  evaluating 
this  redesignation.  Upon  redesignation, 
the  transportation  conformity  rule 
requires  that  a  regional  emission 
analyses  of  proposed  transportation 
plans  and  programs  for  the  Toledo  area 
demonstrate  that  emissions  from  the 
future  transportation  system  are  below 
the  motor  vehicle  emissicm  budget 
estabUshed  in  the  maintenance  plan  and 
lower  than  1990  levels.  The  general 
conformity  rule  will  also  apply  to  the 
Toledo  area  after  redesignation. 

With  respect  to  conformity,  USEPA's 
conformity  rules  '  *  currently  provide  a 
NOx  waiver  from  certain  requirements  if 


^  "Criteria  and  Procedures  for  Determining 
Conformity  to  State  or  Federal  Implementation 
Plans  of  Transportation  Plans,  Programs,  and 
Projects  Funded  or  Approved  under  Title  23  U.S.C 
of  the  Federal  Transit  Act."  November  24. 1993  (58 
FR  62188). 

'"Determining  Conformity  of  General  Federal 
Actions  to  State  or  Federal  Implementation  Plans; 
Final  Rule."  November  30, 1993  (58  FR  63214). 


an  area  receives  a  section  182(f) 
exemption.  Under  the  transportation 
conformity  rule,  a  NOx  waiver  reUeves 
an  area  only  of  the  requirement  to  meet 
the  "build/no  build"  and  "less-than- 
1990-baseline"  tests.  In  a  notice 
published  in  the  June  17, 1994  Federal 
Register  (59  FR  31238,  31241),  entitled 
"Conformity;  General  Preamble  for 
Exemption  From  Nitrogen  Oxides 
Provisions,"  USEPA  reiterated  its  view 
that  in  order  to  conform,  nonattainment 
and  maintenance  areas  must 
demonstrate  that  the  transportation  plan 
and  transportation  improvement 
program  (TIP)  are  consistent  with  the 
motor  vehicle  emissions  budget  for  NOx 
even  where  a  conformity  NOx  waiver 
has  been  granted.  Due  to  a  drafting 
error,  that  view  is  not  reflected  in  the 
ouTent  published  transportation 
conformity  rules.  USEPA  is  in  the 
process  of  amending  the  conformity  rule 
to  remedy  the  problem. 

An  issue  concerning  the  appropriate 
Act  authority  for  granting 
transportation-related  NOx  waivers  has 
been  raised  by  several  commentors.     • 
NOx  exemptions  are  provided  for  in  two 
separate  parts  of  the  Act,  section 
182(b)(1)  and  section  182(f).  These 
commentors  argue  that  exemptions  from 
the  NOx  transportation  conformity 
requirements  must  follow  the  process 
provided  in  section  182(b)(1),  since  this 
is  the  only  section  explicitly  referenced 
by  section  176(c)(3)(A)(iii)  in  the  Act's 
transportation  conformity  provisions. 

With  certain  exceptions,  USEPA 
agrees  that  section  182(b)(1)  is  the 
appropriate  authority  under  the  Act  for 
waiving  the  transportation  conformity 
rule's  NOx  "buildyno  build"  and  "less- 
than-1990"  tests,  and  is  planning  to 
amend  the  rule  to  be  consistent  with  the 
statute.  However,  USEPA  believes  that 
this  authority  is  only  applicable  with 
respect  to  those  areas  that  are  subject  to 
section  182(b)(1). 

The  change  in  authority  for  granting 
NOx  waivers  from  section  182(f)  to 
section  182(b)(1)  has  different  impacts 
for  areas  subject  to  section  182(b)(1) 
depending  on  whether  the  area  is 
relying  on  "clean  air"  data  or  on 
modeling  data.  Areas  relying  on 
modeling  data  must  meet  the  procedure 
established  under  section  182(b)(1), 
including  submitting  the  exemption 
request  as  part  of  a  SIP  revision.  The 
USEPA  may  not  take  action  on 
exemptions  for  such  areas  imtil  the 
rulemaking  amending  the  transportation 
conformity  rule  to  establish  section 
182(b)(1)  as  the  appropriate  authority 
for  granting  such  relief  has  been 
completed.  "Clean  data"  areas  that 
would  otherwise  be  subject  to  section 
182(b)(1),  such  as  Cincinnati  and 


Cleveland,  will  be  reUeved  of  the 
transportation  conformity  rule's  interim 
period  NOx  requirements  at  such  time 
as  USEPA  takes  final  action 
implementing  its  recently-issued  policy 
regarding  the  appUcability  of  section 
182(b)(1)  requirements  for  areas 
demonstrating  attainment  of  the  ozone 
NAAQS  based  on  "clean  data".  This 
poUcy  is  contained  in  a  May  10, 1995, 
memorandum  from  John  Seitz,  Director, 
Office  of  Air  (Quality  Planning  and 
Standards,  entitled  "Reasonable  Further 
Progress,  Attainment  Demonstration, 
and  Related  Requirements  for  Ozone 
Nonattainment  Areas  Meeting  the 
Ozone  National  Ambient  Air  Quality 
Standard,"  which  should  be  referred  to 
for  a  more  thorough  discussion.  The 
aspect  of  the  policy  that  is  relevant  here 
is  USEPA's  determination  that  the 
section  182(b)(1)  provisions  regarding 
reasonable  further  progress  (RFP)  and 
attainment  demonstrations  may  be 
interpreted  so  as  not  to  require  the  SIP 
submissions  othenvise  called  for  in 
section  182(b)(1)  if  an  ozone 
nonattainment  area  that  would 
otherwise  be  subject  to  those 
requirements  is  in  fact  attaining  the 
ozone  standard  (i.e.,  attainment  of  the 
NAAQS  is  demonstrated  with  3 
consecutive  years  of  complete,  quality- 
assured,  air-quality  monitoring  data). 
Any  such  "clean  data"  areas,  under  this 
interpretation,  would  no  longer  be 
subject  to  the  requirements  of  section 
182(b)(1)  once  USEPA  takes  final 
rulemaking  action  adopting  the 
interpretation  in  conjimction  with  its 
determination  that  the  area  has  attained 
the  standard.  At  that  time,  such  areas 
would  be  treated  like  ozone 
nonattainment  areas  classified  marginal 
and  below,  and  hence  ehgible  for  NOx 
waivers  from  the  interim-period 
transportation  conformity  requirements 
by  obtaining  a  waiver  imder  section 
182(f),  as  described  below. 

Marginal  and  below  ozone 
nonattainment  areas  (which  represents 
the  majority  of  the  areas  USEPA  is 
taking  action  on  today)  are  not  subject 
to  section  176(c)(3)(A)(iii)  because  they 
are  not  subject  to  section  182(b)(1),  and 
general  federal  actions  are  also  not 
subject  to  section  176(c)(3)(A)(iii)  (and, 
hence,  are  not  subject  to  section 
182(b)(1)  either).  These  areas,  however, 
are  still  subject  to  the  conformity 
requirements  of  section  176(c)(1),  which 
sets  out  criteria  that,  if  met,  will  assure 
consistency  with  the  SIP.  The  USEPA 
believes  it  is  reasonable  and  consistent 
with  the  Act  to  provide  relief  under 
section  176(c)(1)  for  areas  not  subject  to 
section  182(b)(1)  from  applicable  NOx 
conformity  requirements  where  the 
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Agency  has  determined  that  NOx 
reductions  would  not  be  beneficial,  and 
to  rely,  in  doing  so,  on  the  NOx 
exemption  tests  provided  in  section 
lB2(f)  for  the  reasons  given  below. 

The  basic  approach  of  the  Act  is  that 
NOx  reductions  should  apply  when 
beneficial  to  an  area's  attainment  goals, 
and  should  not  apply  when  unhelpful 
or  counterproductive.  Section  182(f)* 
reflects  this  approach  but  also  includes 
specific  substantive  tests  which  provide 
a  basis  for  USEPA  to  determine  when 
NOx  requirements  should  not  apply. 
Whether  imder  section  182(b)(1)  or 
section  182(f),  where  USEPA  has 
determined  that  NOx  reductions  will     • 
not  benefit  attainment  or  would  be 
counterproductive  in  an  area,  USEPA 
believes  it  would  be  unreasonable  to 
insist  on  NOx  reductions  for  piuposes  of 
meeting  RFP  or  other  milestone 
requirements.  Moreover,  there  is  no 
substantive  difference  between  the 
technical  analysis  required  to  make  an 
assessment  of  NOx  impacts  on 
attainment  in  a  particular  area  whether 
undertaken  with  respect  to  mobile 
source  or  stationary  source  NOx 
emissions.  Consequently,  USEPA 
believes  that  granting  relief  from  the 
NOx  conformity  requirements  of  section 
176(c)(1)  under  section  182(f)  in  these 
cases  is  appropriate. 

in.  Final  Rulemaking  Action 

The  USEPA  approves  the 
redesignation  of  the  Toledo,  Ohio  ozone 
area  to  attainment  and  the  section  175A 
maintenance  plan  as  a  revision  to  the 
Ohio  SIP.  The  State  of  Ohio  has  satisfied 
all  of  the  necessary  requirements  of  the 
Act. 

USEPA  finds  that  there  is  good  cause 
far  this  redesignation  to  become 
effective  immediately  upon  publication 
because  a  delayed  effective  date  is 
unnecessary  due  to  the  nature  of  a 
redesignation  to  attainment,  which 
exempts  the  area  from  certain  Clean  Air 
Act  requirements  that  would  otherwise 
apply  to  it.  The  immediate  effective  date 
for  this  redesignation  is  authorized 
under  both  5  U.S.C  553(d)(1),  which 
provides  that  rulemaking  actions  may 
become  effective  less  than  30  days  after 
publication  if  the  rule  "grants  or 
recognizes  an  exemption  or  relieves  a 
restriction"  and  section  553(d)(3), 
which  allows  an  effective  date  less  than 
30  days  after  publication  "as  otherwise 
•provided  by  the  agency  for  good  cause 
found  and  pubUshed  wnth  the  rule." 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 


technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  as 
revised  by  an  October  4, 1993, 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

The  SIP  approvals  under  section  100 
and  subchapter  I,  part  D,  of  the  Act  do 
not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  USEPA.  427  U.S. 
246,  256-66  (1976). 

Redesignation  of  an  area  to  attainment 
under  section  107(d)(3)(E)  of  the  Clean 
Air  Act  does  not  impose  any  new 
requirements  on  small  entities. 
Redesignation  is  an  action  that  affects 
the  status  of  a  geographical  area  and 
does  not  impose  any  regulatory 
requirements  on  sources.  The 
Administrator  certifies  that  the  approval 
of  the  redesignation  request  will  not 
affect  a  substantial  number  of  small 
entities. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  2,  1995.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 


for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of" 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)). 

Under  sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  (Unfunded  Mandates  Act),  signed 
into  law  on  March  22, 1995,  USEPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
resuU  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  the  state 
implementation  plan  or  plan  revisions 
approved  in  this  action,  the  State  and 
any  affected  local  or  tribal  governments 
have  elected  to  adopt  the  program 
provided  for  under  section  175  A  of  the 
Clean  Air  Act.  The  rules  and 
commitments  being  proposed  for 
approval  in  this  action  may  bind  State, 
local  and  tribal  governments  to  perform 
certain  actions  and  also  may  ultimately 
lead  to  the  private  sector  being  required 
to  perform  certain  duties.  To  die  extent 
that  the  rules  and  commitments  being 
proposed  for  approval  by  this  action 
will  impose  or  lead  to  the  imposition  of 
any  mandate  upon  the  State,  local  or 
tribal  governments  either  as  the  owner 
or  operator  of  a  source  or  as  a  regulator, 
or  would  impose  or  lead  to  the 
imposition  of  any  mandate  upon  the 
private  sector,  EPA's  action  will  impose 
no  new  requirements;  such  sources  are 
already  subject  to  these  requirements 
under  State  law.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action.  The  USEPA  has 
also  determined  that  this  action  does  - 
not  include  a  mandate  that  may  result 
in  estimated  costs  or  $100  miUion  or 
more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Motor 
vehicle  pollution,  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

40  CFR  Part  81 

Air  pollution  control.  Environmental 
protection,  National  parks,  and 
Wilderness  areas. 
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Dated:  July  5. 1995. 
David  A.  Ullrich, 

Acting  Regional  Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  chapter  I,  parts  52  and  81. 
are  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

2.  Section  52.1870  is  amended  by 
adding  a  new  paragraph  (c)(105)  to  read 
as  follows: 

S  52.1870    Idantlflcation  of  plan. 

*        •        •        •        * 

(c)*  *  * 

(105)  On  September  17, 1993,  the 
Ohio  Environmental  Protection  Agency 
requested  the  redesignation  of  Lucas 
and  Wood  Counties  to  attainment  of  the 


National  Ambient  Air  Quality  Standard 
for  ozone.  To  meet  the  redesignation 
criteria  set  forth  by  section  107(d)(3)(E) 
(iii)  and  (iv),  Ohio  credited  emissions 
reductions  from  the  enclosure  of  the 
"oily  ditch"  at  the  British  Petroleum 
Refinery  in  Oregon,  Ohio.  The  USEPA  is 
approving  the  Director's  Finding  and 
C)rder  which  requires  the  enclosure  of 
the  "oily  ditch"  into  the  SIP  for  Lucas 
and  Wood  Counties. 

(i)  Incorporation  by  reference. 

(A)  letter  dated  June  2, 1994,  from 
Donald  R.  Schregardus.  Director,  Ohio 
Environmental  Protection  Agency,  to 
Valdas  Adamkus,  Regional 
Administrator,  USEPA,  Region  5,  and 
one  enclosure  which  is  the  revised 
Director's  Final  Findings  and  Orders  in 
the  matter  of  BP  Oil  company,  Toledo 
Refinery,  4001  Cedar  Point  Road, 
Oregon,  Ohio,  Fugitive  Emissions  from 
the  Refiinery  Waste  Water  System  "Oily 
Ditch",  effective  Jime  2, 1994. 

Ohio-Ozone 


3.  Section  52.1885  is  amended  by 
adding  paragraph  (b)(5)  to  read  as 
follows: 

§  52. 1 885    Control  Strategy :  Ozone. 

•        * ,      *        *        * 

(b)*  *  * 

(5)  Lucas  and  Wood  Countie's. 


PART  81— DESIGNATION  OF  AREAS 
FOR  ArR  QUALITY  PLANNING 
PURPOSES 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-767  Iq. 

2.  Section  81.336  is  amended  by 
revising  the  entry  in  the  ozone  table  for 
Toledo  to  read  as  follows: 

S8-L336    Ohio. 

•         •         •        •        • 


Designated  area 


Designation 


Classification 


Date^ 


Type 


Date^ 


Type 


Toledo  area: 

Lucas  County  August  1.1995 _....    Attainment. 

Wood  County August  1, 1995  AttainmenL 


^  This  date  is  November  15,  1990,  unless  otherwise  noted. 


fFR  Doc  95-18510  Filed  7-31-95;  8:45  am) 
BILLING  COOE  eS60-50-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Care  Financing  Administration 

42  CFR  Parts  409  and  484 

[SPD-469-CN] 

RIN  0938-AD78 

Medicare  Progranrt;  Medicare  Coverage 
of  Home  Health  Services,  Medicare 
Cont^ons  of  Participation,  and  Home 
Health  Aide  Supervision;  Correction 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects 
several  errors  made  in  a  final  rule 
published  on  December  20, 1994  (59  FR 
65482)  concerning  Medicare  coverage  of 
home  health  services.  Medicare 


conditions  of  participation,  and  home 
health  aide  supervision. 
EFFECTIVE  DATE:  February  21, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  JuUe 
Brown,  (410)  966-4669. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  20, 1994,  we  published 
a  final  rule  concerning  Medicare 
coverage  of  home  health  services. 
Medicare  conditions  of  participation, 
and  home  health  aide  supervision.  (59 
FR  65482)  In  it  were  a  number  of 
technical  errors: 

When  revising  oui  regulations  at  42 
CFR  409.42(d)  (redesignated  as 
§  409.42(b)),  we  inadvertently  revised 
obsolete  regulations  text. 

When  adding  §  409.45,  we  overlooked 
the  statutory  name  change  in  section 
1861(b)(6)  of  the  Social  Security  Act  as 
amended  by  section  4039(b)(2)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1987. 

When  adding  §  484.36(d)(4)(iii),  we 
overlooked  the  training  requirements  in 
§  484.36(b).  However,  we  proposed  the 


addition- of  paragraph  (d)(4)  in  order  to 
identify  the  responsibilities  of  an  HHA 
or  hospice  that  furnishes  services  under 
arrangement,  including  "ensuring  that 
the  aides  have  met  the  training 
requirements."  (56  FR  49157)  Section 
484.36(b)  contains  training 
requirements. 

Theie  were  also  a  number  of  incorrect 
crossreferences. 

Correction  of  Publication 

Accordingly,  the  publication  on 
December  20,  1994,  of  the  final 
regulation,  which  was  the  subject  of  FR 
Doc.  94-31062,  is  corrected  as  follows:. 

§409.42    [Con^ted] 

Page  65494,  column  1:  In  §  4Q9.42(b), 
line  6,  the  words  "with  the^HHA's 
pohcy  and"  are  removed. 

Page  65494,  column  1:  In 
§  409.42(c)(2),  (c)(3),  and  (c)(4),  the 
phrase  "§  409.44(b)"  is  revised  to  read 
"§  409.44(c)". 

§409.45    [Corrected] 

Page  65495,  colimm  2:  In  §  409.45(a), 
the  phrases  "§  409.44(a)"  and 
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"§  409.44(b)"  in  lines  6  and  8, 
respectively,  are  revised  to  read 
"§  409.44(b)"  and  "§  409.44(c)", 
respectively. 

Page  65496,  column  2:  In 
§  409.45(g)(4),  lines  3  through  5,  the 
words  "Council  on  Podiatry  Education 
of  the  American  Podiatric  Association" 
are  revised  to  read  "Council  on 
Podiatric  Medical  Education  of  the 
American  Podiatric  Medical 
Association." 

§409.49    [Corrected] 

Page  65497.  column  3:  In  §  409.49(f), 
line  2,  the  phrase  "§  410.36(b)"  is 
revised  to  read  "§  410.36(a)(2)". 

§484.36    [Corrected] 

Page  65498,  colimin  3:  In 
§484.36(d)(4)(iii),  line  4,  the  phrase 
"paragraph  (a)"  is  revised  to  read 
"paragraphs  (a)  and  (b)". 

Dated:  July  21. 1995. 
Neil  I.  Stillman. 

Deputy  Assistant  Secretary  for  Information 

Resources  Management. 

(FR  Doc.  95-18771  Filed  7-3T-95;  8:45  am) 

BILUNG  CODE  412(M>1-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA-7622] 

Suspension  of  Community  Eligibility 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
action:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATE:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  commimity  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 


FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea  Jr.,  Division  Director, 
Program  Implementation  Division, 
Mitigation  Directorate,  500  C  Street  SW., 
Room  417,  Washington,  DC  20472,  (202) 
646-3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
othervdse  available.  In  retiun, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  futiue  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  uinder  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq.,  unless  an 
appropriate  pubUc  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
in  the  third  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eUgibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
commimities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  pubUshed,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Memagement  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C. 
4106(a).  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 


communities  listed  on  the  date  shown 
in  the  last  column. 

The  Deputy  Associate  Director  finds 
that  notice  and  public  comment  under 
5  U.S.C.  553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  community  receives  a  6-month. 
90-day.  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act. 
This  rule  is  categoricedly  excluded  from 
the  requirements  of  44  CFR  Part  10, 
Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The  Deputy 
Associate  Director  has  determined  that 
this  rule  is  exempt  fixim  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 
amended,  42  U.S.C.  4022,  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  manag^ent 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  ujiless 
they  take  remedial  action. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review, 
58  FR  51735. 

Paperwork  Reduction  Act.  This  rule 
does  not  involve  any  collection  of 
information  for  purposes  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federaUsm  implications  under  Executive 
Order  12612,  Federalism,  October  26, 
1987,  3  CFR,  1987  Comp.,  p.  252. 

Executive  Order  12778,  Civil  Justice 
Refoim.  This  rule  meets  the  appUcable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25,  1991,  56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 
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PART  64— [AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  4001  etseq.;  §64.8    [Amended] 
Reorganization  Plan  No.  3  of  1978,  3  CFR.  2.  The  tables  published  under  the 

1978  Comp..  p.  329:  E.0. 12127, 44  FR 19367,  authority  of  §  64.6  are  amended  as 

3  CFR,  1979  Comp.,  p.  376.  follows: 


State/kxation 


Region  V 

Indiana: 

Connersville,  city  of,  Fayette  County 


Delphi,  city  of,  Carroll  County 


Region  II 

New    York:     Ellicottville,     town    of, 
Cattaraugus  County. 

Region  V 

Indiana: 

Fort  Wayne,  city  of,  Allen  County 


New  Haven,  city  of,  Allen  County 

Monroe  County,  unincorporated  areas 


Ohio: 


Community 
No. 


Bexley,  city  of,  Franklin  County 

Columbus,  city  of,  Franklin  County  .... 

Franklin      County,      unincorporated 

areas. 
Gahanna,  city  of,  Franklin  County 


Glenford,  village  of.  Perry  County 


Grandview  Heights,  city  of,  Franklin 

County. 
Grove  City,  city  of,  Franklin  County  ... 

Grove  City,  city  of,  Franklin  County  ... 

Ot)etz,  city  of,  Franklin  County 

Whitehall,  city  of,  Franklin  County  — 

Region  VI 

Arkansas:  Weiner,  city  of,  Poinsett  Courtfy 

Oklahoma:  Blaine  County,  unincorporated 

areas. 
Texas: 

Arlington,  city  of,  Tarrant  County 

Bedford,  city  of.  Tenant  County 

Benbrook,  city  of,  Tarrant  County  

Blue  Mound,  city  of,  Tarrant  County  .. 

Burleson,  city  of,  Tarrant  County 

Colleyviile,  city  of,  Tarrant  County  ; 

Crowley,  city  of,  Tarrant  County 


Dalworttiington     Gardens,     city     of, 

Tarrant  County. 
Edgecliff   Village,   town   of,   Tarrant 

Coui^. 


Effective  date  of  eligibility 


180061 
180020 

360069 

180003 
180004 
180444 

390168 
390170 
390167 
390171 
390442 
390172 
390173 
390174 
390176 
390180 

050373 
400011 

485454 
480585 
480586 
480587 
485459 
480590 
480591 
481013 
480592 


Current  effective 
map  date 


April  11,  1975,  Emerg.;  August  1,  1995, 

Reg.;  August  1, 1995,  Susp. 
July  25,  1975,  Emerg.;  August  1,  1995, 

Reg.;  August  1, 1995,  Susp. 

May  28,  1975,  Emerg.;  May  15.   1978, 
Reg.;  August  2, 1995,  Susp. 


May  24,   1974,    Emerg.;   April   3.    1985, 

Reg.;  August  2,  1995,  Susp. 
January  30,  1975,  Emerg.;  July  18,  1983, 

Reg.;  August  2, 1995,  Susp. 
June   18,   1985,   Emerg.;  April   1,   1984, 

Reg.;  August  2, 1995,  Susp. 

November  21,  1973,  Emerg.;  Novemljer 

15,  1978,  Reg.;  August  2,  1995,  Susp. 
May  21,  1971,  Emerg.;  July  5,  1983,  Reg.; 

August  2,  1995.  Susp. 
April    19,    1973,   Emerg.;   July   5,    1983, 

Reg.;  August  2, 1995,  Susp. 
May  17,  1973,  Emerg.;  August  1,  1983, 

Reg.;  August  2.  1995;  Susp. 
August  11,  1978,  Emerg.;  August  2,  1995, 

Reg.;  August  2, 1995,  Susp. 
June  6,  1975,  Emerg.;  August  15,  1980, 

Reg.;  August  2,  1995,  Susp. 
October  15,  1974,  Emerg.;  May  1,  1984. 

Reg.;  August  2, 1995,  Susp. 
November  7,  1974,  Emerg.;  September  1, 

1983,  Reg.;  August  2,  1995,  Susp. 
March  23,    1978,    Emerg.;   January   16. 

1981,  Reg.;  August  2, 1995,  Susp. 
October  7,  1974,  Emerg.;  July  18,  1985, 

Reg.;  August  2, 1995,  Susp. 

October  31,  1975,  Emerg.;  September  28, 

1982,  Reg.;  August  16,  1995,  Susp. 
May  28,  1993,  Emerg.;  August  2,  1995, 

Reg.;  August  2,  1995,  Susp. 

July   31,   1970,   Emerg.;   December  30, 

1970,  Reg.;  August  2, 1995,  Susp. 
January  19,  1973.  Emerg.;  July  18,  1977, 

Reg.;  August  2.  1995.  Susp. 
November  2,  1973,  Emerg.;  July  2,  1979, 

Reg.;  August  2,  1995,  Susp. 
July  3,  1975,  Emerg.;  July  16,  1980,  Reg.; 

August  2,  1995,  Susp. 
December  17, 1971,  Emerg.;  November  §. 

1973,  Reg.;  August  2. 1995,  Susp. 
January  29.  1975,  Emerg.;  Decemt>er  1, 

1982,  Reg.;  August  2,  1995,  Susp. 
Fetxuary   20,    1975,    Emerg.;   April    15, 

1981,  Reg.;  August  2,  1995,  Susp. 
July  21,   1977,  Emerg.;  May  17,   1982. 

Reg.;  August  2.  1995,  Susp. 
June  5,  1975,  Emerg.;  August  19,  1986, 

Reg.;  August  2, 1995,  Susp. 


August  1.  1995 
do  


August  2, 1995 


..do 
..do 
..do 

..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 


..do 
..do 

..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 


Date  certain 
Federal  assist- 
ance no  longer 
available  in  spe- 
cial flood  hazard 
areas 


August  1,  1995. 
Do. 

August  2,  1995. 

Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
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State/location 


Euiess,  city  of,  Tenant  County 

Evennan,  city  of,  Tanttfit  County  .... 
Forest  Hill,  city  of,  Tarrant  County  ;, 
Haltom  City,  dty  of,  Tarrant  County 

Haslet,  city  of.  Tarrant  County 

Hurst  city  of.  Tarrant  County 

I^eskle,  city  of.  Tan-ant  County  .... 
MansfieM.  city  of.  Tarrant  County  ... 


*)rth  Rtehland  Hills,  city  of,  Tarrant 

County. 
SoutWake.  city  of,  Tarrant  County 


Vestover.  town  of.  Tanant  County  .... 

Westworth   Village,   city   of   Tarrant 
County. 

Region  VH 

Missouri: 

BaJIwin.  city  of,  St  Louis  County 


BeHa  Vina,  city  of,  St  Louis  County  ... 

BeHefontaine  Neighbors,  city  of,  St 

Louis  County. 
Black  Jack,  city  of.  St  Louis  County  .. 

ChesterfieW,  city  of.  St  Louis  County 

Clarkson  Valley.  City  of.  St  Louis 

County. 
Creve  Coeur.  city  of.  St  Louis  County 

EllisvHIe.  city  of,  St  Louis  County  

Eureka,  city  of,  St  Louis  County 

Hazelwood,  city  of.  St  Louis  County  . 

Maplewood.  city  of.  St  Louis  County  . 

Maryland  Heights,  city  of.  St  Louis 
County. 

Moline  Acres,  city  of,  St  Louis  Coun- 
ty- 

Northwoods.  city  of  St  Louis  County  . 

Nonivood  Court,  village  of.  St  Louis 

County. 
Oakland,  dty  of.  St  Louis  County  .... 


Pemiscot     County,      unincorporated 

areas. 
St  John,  city  of,  St  Louis  County 

St    Louis    County,    unincorporated 

areas. 
Sunset  Hills,  city  of.  St.  Louis  County 

VeWa   Village   Hills,   village  of,   St. 
Louis  County. 


Community 
No. 


480593 

480594 

480595 

480599 

480600 

480601 

480604 

480606 

480607 

480612 

480615 

480616 


Effective  date  of  eligibility 


290328 

290329 

290330 

290336 

290896 

290340 

290344 

290348 

290349 

290357 

295266 

290889 

290370 

290372 

290867 

290373 

290779 

290384 

290327 

290387 

290857 


August  20.  1974,  Emerg.;  April  3,  1985, 

Reg.;  August  2,  1995,  Susp. 
July  1,  1975,  Emerg.;  September  17. 

1980,  Reg.;  August  2,  1995,  Susp 
Febmary  19.  1974.  Emerg.;  August  1. 

1978.  Reg.;  August  2,  1995,  Susp. 
January  14,  1972,  Emerg.;  Febmary  1. 

1978.  Reg.;  August  2,  1995.  Susp. 
December  18,  1981,  Emerg.;  October  15, 

1985,  Reg.;  August  2.  1995.  si»p. 
Febnjary  ll.  1972.  Emerg.;  October  15. 

1985,  Reg.;  August  2, 1995,  Susp. 
January  19.  1973.  Emerg.;  August  3 

1964.  Reg.;  August  2.  1995.  Susp. 
February  28,  1975,  Emerg.;  December  18. 

1985,  Reg.;  August  2,  1995,  Si«p. 
March  31.  1972.  Emerg..  April  1.  1981 

Reg.,  August  2, 1995,  Susp. 
September  30.  1974,  Emerg.,  July  5 

1982,  Reg.,  August  2,  1995  Susp. 
July  2,  1975,  Emerg..  June  5,  1985.  Reg.. 

August  2.  1995.  Susp. 
January  24.  1975.  Emerg..  June  3.  1986 

Reg..  August  2. 1 995.  Susp. 


July  8.  1975,  Emerg.,  January  2,  1981, 

Reg.,  August  2,  1995,  Susp. 
June  18,  1975.  Emerg..  July  16.  1979 

Reg..  August  2. 1995,  Susp. 
December  10,  1973,  Emerg..  Septen*)er 

29. 1978,  Reg..  August  2.  1995,  Susp. 
July  2,   1974.   Emerg.,  January  2.1981, 

Reg..  August  2.  1995.  Susp. 
September  3,  1971.  Emerg..  September 

15,  1978,  Reg.,  August  2,  1995.  Susp. 
May  27,    1975.    Emerg..   April   8,    1977. 

Reg..  August  2, 1995,  Susp. 
March  27,  1974,  Emerg..  August  1.  1978. 

Reg..  August  2.  1995.  Susp. 
February  5.  1975.  Emerg..  September  9. 

1980.  Reg.,  August  2.  1995.  Susp. 
January  23,  1974.  Emerg..  July  5.  1977 

Reg..  August  2.  1995.  Susp. 
November   27.    1973.    Emerg..    April    1 

1980.  Reg..  August  2.  1995.  Susp. 
May  21.   1971.   Emerg..   Noventter  23. 

1973.  Reg..  August  2.  1995.  Susp. 
April  4.    1986.   Emerg..   September  30 

1988.  Reg..  August  2,  1995.  Susp. 
September  17,   1974,   Emerg.,   May  19. 

1981.  Reg.,  August  2,  1995,  Susp. 
April    12,    1974,    Emerg.,    December   2, 

1980,  Reg..  August  2.  1995.  Susp. 
August    14.    1978.    Emerg.;    March    18, 

1980,  Reg.;  August  2.  1995.  Susp. 
June  5.  1975.  Emerg.;  January  16.  1981. 

Reg.;  August  2.  1995.  Susp. 
April  8.   1975.   Emerg.;   May   17.    1982 

Reg.;  August  2,  1995,  Susp. 
May   9,    1975,   Emerg.;   April    15,    1977, 

Reg.;  August  2,  1995,  Susp. 
September  3,  1971,  Emerg.;  September 

15,  1978,  Reg.;  August  2,  1995,  Susp. 
June  28.   1973.   Emerg.;   September   1. 

1977,  Reg.;  August  2,  1995,  Susp. 
November    10,    1989,    Emerg.;    May    1 

1990,  Reg.;  August  2,  1995,  Susp. 


Cunent  effective 
map  date 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


Date  certain 
Federal  assist- 
ance no  longer 
available  in  spe- 
cial fkxxj  hazard 
areas 


Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
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StateAocation 


Community 
No. 


Webster  Groves,  city  of,  St  Louis 

County. 
Winchester,  city  of,  St  Louis  County  . 

Region  X 

Washington:  Oionogan.  city  of.  Okanogan 
County. 

RagionH 

New  York: 

BaMston   Spa,   village   of,    Sar^jga 

County. 
Chariton,  town  of,  Saratoga  Cour*y  ... 

Corinth,  town  of,  Saratoga  County 

Corinth,  village  of,  Saratoga  County  .. 

MechanwviUe.  dty  of.  Saratoga  Coun- 
ty- 
Milton,  town  of,  Saratoga  Ceurty 

Moreau,  town  of,  Saratoga  County  .... 

Providence,  town  of.  Sarsrtoga  County 

Round  Lake,  viltage  of.  Saratoga 
County. 

SchuyierviNe.  viHage  cf,  Saratoga 
County. 

South  Glens  FaHs.  village  of.  Sara- 
toga County. 

Stttwater,  town  of.  Saratoga  County  .. 

StNtwatsr,  village  of,  Saratoga  County 
WateHord,  town  of.  Saratoga  County  . 

Region  VI 

Texas: 

Guadalupe     County,     unicorporated 

areas. 
LaVemia,  city  of,  Wilson  County  


Wiison  County,  unincorporated  area  .. 

Region  VN 

Missouri:  Columtjia.  cily  of,  Boene  County 


CokKado: 

Adams  County,  uriincefporated  areas 

Arapahoe     County,     unincorporated 

areas. 
Aurora,  city  of,  Adams  and  Araptoc 

Courrties. 
Brighton,  city  of,  Adams  County 

Engiewood,  city  of,  Arapahoe  County 

Federal    Heights,    city    of.    Adams 

County. 
Qreenwoed  Village,  cKy  ef,  Ara^twe 

County. 


Effective  date  of  eiigitxiity 


290394 
290397 

530119 

360710 

360712 

360715 

360714 

360721 

360722 

360723 

361190 

360726 

360729 

360730 

360731 

360732 

360734 

480266 
481050 
480230 

290036 

680001 

060011 

080002 

080004 

065074 

080240 

080195 


January  23.  1974,  Emerg.;  September  29. 

1978,  Reg.;  August  2. 1995.  Susp. 
June  18,  1975.  Emerg.;  September  30. 

1976.  Reg.;  August  2.  1995.  Susp. 

March  6,  1974,  Emerg.;  September  30, 

1977.  Reg.;  August  2,  1995,  Susp. 


Current  effecbve 
map  date 


..do 


..do 


.do 


Date  certain 
Federal  assist- 
ance no  kxiger 
available  in  spe- 
cial fkxxJ  hazard 
areas 


Sep(enr«)er  22.  1972.  Emerg.;  March  1. 

1979,  Reg.;  August  16,  1995,  Susp. 
March  9.   1977,   Emerg.;   May   1.   1978. 

Reg.;  August  16. 1995,  Susp. 
January    10,    1974,    Emerg.;   March   15, 

1978,  Reg.;  August  16. 1995.  Susp. 

August   27.    1971,    Emerg.;   August   27, 
1971,  Reg.;  August  16, 1995,  Susp. 


January  14,  1972.  Emerg.;  February  1, 

1979.  Reg.;  August  18.  1996,  Susp. 
February  4,   1972.   Emerg.;   August   15. 

1977,  Reg.;  August  16,  1995.  Susp. 
August  20,  1971,  Emerg.;  June  1,  1978. 

Reg.;  August  16,  1995,  Susp. 
August  2,  1974,  Emerg.;  November  16, 

1977,  Reg.;  August  16,  1995,  Susp. 
February  26,  1971,  Emerg.;  Fetymary  11. 

1972,  Reg.;  August  16,  1995,  Susp. 
Juty  28,   1976,  Emerg.;  April  15,   1986, 

Reg.;  August  16,  1995.  Susp. 
IVlarah  18,  1976,  Emerg.;  January  5,  1978. 

Reg.;  August  17. 1984,  Susp. 


.do 


..do 


..do 


..do 


.do 


.do 


July  7.  1975.  Emerg.;  June  1.  1984,  Reg.;    August  16. 1995 

August  16. 1995,  Susp. 
July  24,   1975.  Emerg.;  July  18.   1985, 

Reg.;  August  16, 1995.  Susp. 
August  6,  1975,  Emerg.;  March  1,  1984, 

Reg.;  August  16,  1996,  Susp. 
April  28,  1975,  Emerg.;  March  1,  1964, 

Reg.;  August  16.  1995.  Susp. 
July  1,  1975,  Emerg.;  January  5,  1984, 

Reg.;  August  16,  1995,  Susp. 
June  26,  1975,  Emerg.;  May  15,  1985, 

Reg.;  August  16.  1995,  Susp. 
August  11,  1975,  Emerg.;  June  15,  1984, 

Reg.;  August  16.  1995.  Susp. 
October  5,  1984,  Emerg.;  Decerrber  2, 

1985,  Reg.;  August  16.  1995.  Susp. 
July  29,  1975,  Emerg.;  January  5.  1964, 

Reg.;  August  16. 1995.  Susp. 
Jiiy  2,  1975,  Emerg.;  June  1.  1984.  Reg.; 

August  16. 1995.  Susp. 
September  23,   1975,   Emerg.;   June  5, 

1985,  Reg.;  August  16,  1995,  Susp. 
July  9,  1975,  Emerg.;  June  1.  1984,  Reg.; 

August  16. 1995,  Susp. 
June  24,  1975,  Emerg.;  January  5.  1964. 

Reg.;  August  16,  1995,  Susp. 
Juty  26,  1974,  Emerg.;  December  4,  1979. 

Reg.;  August  16.  1995.  Susp. 


..do 


..do 


..do 


..do 


..do 


..do 


.do 


..do 


..do 


..do 


..do 


Do. 
Do. 

Do. 


August  16. 
1995. 
Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

De. 

Do. 


De. 


De. 


Do. 


Do. 


Do. 


Do. 


De. 


..do 


..do 


..do 


Do. 
Do. 


Do. 


De. 
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State/k)catx>n 


Sheridan,  dty  of,  Arapahoe  County 


Community 
No. 


080018 


Effective  date  of  eligibility 


February  4,  1972,  Emerg.;  July  13.  1976. 
Reg.;  August  16.  1995,  Susp. 


Current  effective 
map  date 


...do 


•|l 


Code  tor  reading  third  cokimn:  Emerg.-Emergency;  Reg.-Regular.  Reia-fleinstatement;  Susp.-Suspensk>n. 


Date  certain 
Federal  assist- 
arKe  no  longer 
available  in  spe- 
cial flood  hazard 
areas 


Do. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

bsued:  July  24. 1995. 
Frank  H.  Thomas, 

Deputy  Associate  Director.  Mitigption 
Directorate. 

[FR  Doc.  95-18722  Piled  7-31-95;  8:45  am) 
BIUMQ  CODE  (718-21-l> 


SUMMARY:  This  document  denies  the 
reallotment  of  Channel  295C1  from 
Cross  City.  Florida,  to  Bronson,  Florida, 
as  requested  by  Women  in  Florida 
Broadcasting.  Inc.  See  57  FR  42537. 
September  15, 1992.  With  this  action, 
this  proceeding  is  terminated. 

EFFECTIVE  DATE:  August  1, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau. 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  92-200, 
adopted  July  18, 1995,  and  released  July 
26. 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800, 1919  M 
Street.  NW..  Room  246.  or  2100  M  Street 
NW.,  Suite  140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
i^adio  Broadcasting. 


Federal  Communications  Commission. 

Andrew  J.  Rhodes, 

Acting  Chief.  Allocations  Branch.  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

(FR  Doc.  95-18799  Filed  7-31-95;  8:45  am] 

BILUNQ  COOE  STIZ-OI-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  92-200;  RM-80iq 

Radio  Broadcasting  Services;  Bronson 
and  Cross  City,  FL 

AGENCY:  Federal  Commimications 
Commission. 

ACTION:  Final  rule. 


47  CFR  Part  73 

[MM  Docket  No.  92-244;  RM-8027,  RM- 
8182.  RM-8183] 

Radio  Broadcasting  Services; 
Charlotte  Amaiie,  Cruz  Bay. 
Frederiksted.  Christiansted,  VI,  and 
Aguada.  Gurabo,  Utuado,  San  Juan. 
Ponce  and  Carolina,  PR 

AGENCY:  Federal  Commimications 

Commission. 

action:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
request  of  Paradise  Broadcasting 
Corporation,  substitutes  Channel  267B 
for  Channel  222B  at  Cruz  Bay.  Virgin 
Islands,  and  modifies  Station 
WDCM(FM)'s  construction  permit 
accordingly  (RM-8182).  AddiUonally. 
the  mutually  exclusive  proposal  of 
Robert  E.  Miller.  Jonathan  Cohen  and 
Arthur  V.  Belendiuk.  d/b/a  Calypso 
Commimications,  proposing  the 
substitution  of  Channel  267B  for 
Channel  246B  at  Charlotte  Amaiie, 
Virgin  Islands,  is  denied  (RM-6027). 
See  57  FR  58769.  December  11. 1992. 
Channel  267B  can  be  allotted  at  Cruz 
Bay  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  19.0  kilometers  (11.8 
miles)  west.  The  coordinates  for 
Channel  267B  at  Cruz  Bay  are  North 
Latitude  18-21-31  and  West  Longitude 
64-58-21.  See  Supplementary 
Information,  infra. 
EFFECTIVE  DATE:  September  11.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald.  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  92-244. 
adopted  July  14,  1995.  and  released  July 
26. 1995.  The  full  text  of  this 
Commission  decision  is  available  for 


inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  {Room  239),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  hic,  (202)  857-3800,  2100  M 
Street  NW..  Suite  140,  Washington,  DC 
20037. 

At  their  request,  the  counterproposal 
jointly  filed  by  El  Mundo  Broadcasting 
Corporation,  Estereotempo.  Inc..  Radio 
Redentor,  Inc.  and  Aurio  Matos.  is 
dismissed  (RM-8183).  With  this  action, 
this  proceeding  is  terminated. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sections  303.  48  Stat.,  as 
amended,  1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  SecUon  73.202(b),  the  Table  of  FM 
Allotments  under  Virgin  Islands,  is 
amended  by  removing  Channel  222B 
and  adding  Channel  267B  at  Cruz  Bay. 

Federal  Conmiunications  Commission. 

Andrew  J.  Rhodes, 

Acting  Chief  Allocations  Branch.  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  95-18797  Filed  7-31-95;  8:45  am] 

BU.LING  COOE  6712-01-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  tfiese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Economic  Analysis 

15  CFR  Part  806 

[Doclwt  No.  950710175-5175-01] 

RIN  0691-AA25 

Direct  Investment  Surveys;  Change  in 
Reporting  Requirements  for  the 
Annual  Survey  of  U.S.  Direct 
Investment  Abroad  (BE-11) 

agency:  Bureau  of  Economic  Analysis, 

Commerce. 

ACTION:  Notice  of  proposed  rulemaking. 
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SUMMARY:  These  proposed  rules  will 
amend  15  CFR  806.14  to  revise  the 
reporting  requirements  for  the  BE-11, 
Annual  Survey  of  U.S.  Direct 
Investment  Abroad.  The  BE-11  is 
mandatory  survey  of  U.S.  direct 
investment  abroad  conducted  by  the 
Bureau  of  Economic  Analysis  (BEA), 
U.S.  Department  of  Commerce.  The 
proposed  rules  will: 

(1)  Raise  the  overall  exemption  level 
for  the  survey,  and  the  exemption  level 
for  reporting  individual  nonbank  foreign 
affiliates  on  Forms  BE-llB(LF)  and  BE- 
llC,  from  $15  million  to  $20  million. 

(2)  Institute  a  short  form.  Form  BE- 
llB(SF),  for  U.S.  companies  to  report 
their  majority-owned  nonbank  foreign 
affiliates  with  assets,  sales,  and  net 
income  in  the  $20  to  $50  million  range. 

(3)  For  fiscal  year  1997  only,  require 
the  largest  nonbank  foreign  affiliates 
owned  between  10  and  20  percent  to  be 
reported  on  Form  BE-llC,  along  with 
affiliates  owned  between  20  and  50 
percent.  In  all  years,  nonbank  foreign 
affiliates  owned  between  20  and  50 
percent  by  all  U.S.  Reporters  (U.S. 
parent  companies)  of  the  affiliate 
combined  must  be  reported  on  Form 
BE-llC  if  their  assets,  sales,  or  net 
income  exceed  $20  million.  For  fiscal 
year  1997  only.  Form  BE-llC  must  also 
be  filed  for  nonbank  foreign  affiliates 
owned,  directly  and/or  indirectly,  at 
least  10  percent  by  one  U.S.  Reporter 
(i.e.,  U.S.  parent  company),  but  less  than 


20  percent  by  all  U.S.  Reporters  of  the 
affiliate  combined,  if  the  affiliate's  total 
assets,  sales,  or  net  income  exceed  $100 
miUion.  Reporting  for  the  largest 
affiliates  owned  between  10  and  20 
percent  is  needed  in  at  least  one  year 
between  benchmark  surveys,  in  order  to 
maintain  reliable  estimates  of  data  for 
the  imiverse  of  foreign  affiliates  (which 
is  defined  by  law  to  include  all  foreign 
business  enterprises  owned  10  percent 
or  more  by  a  U.S.  person).  A  similar 
requirement  was  imposed  in  the  1987 
and  1992  annual  surveys,  which  fell 
between  earlier  benchmark  surveys. 

Raising  the  overall  exemption  level 
will  reduce  the  number  of  U.S.  parent 
companies  and  foreign  affiliates  that 
must  be  reported  in  the  svuvey,  and 
instituting  a  short  form  for  smaller 
majority-owned  affiliates  will  reduce 
the  number  of  items  to  be  reported  for 
those  affiliates.  Thus,  the  proposed 
changes  will  reduce  both  the  reporting 
and  processing  burdens  of  the  siuT^ey. 
(As  noted  below.however,  BEA  is 
proposing  to  add  several  items  to  the 
survey  forms,  which  does  not  require  a 
rule  change;  the  addition  of  the  items 
will  increase  the  reporting  burden, 
partially  offsetting  the  reduction  in 
biuden  due  to  raising  the  exemption 
level  and  instituting  the  short  form). 
DATES:  Comments  on  these  proposed 
rules  will  receive  consideration  if 
submitted  in  writing  on  or  before 
September  15, 1995. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Office  of  the  Chief,  International 
Investment  Division  (BE-50),  Bureau  of 
Economics  Analysis,  U.S.  Department  of 
Commerce,  Washington,  DC  20230,  or 
hand  delivered  to  Shipping  and 
Receiving,  Section  M-lOO,  1441  L 
Street,  NW.,  Washington,  DC  20005. 
Comments  received  will  be  available  for 
public  inspection  in  Room  7006, 1441  L 
Street  NW.,  between  8:30  a.m.  and  4:30 
p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  L.  Barker,  Chief.  International 
Investment  Division  (BE-50),  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
phone  (202) 606-9800. 
SUPPLEMENTARY  INFORMATION:  The  BE- 
11,  Annual  Survey  of  U.S.  Direct 
Investment  Abroad,  is  part  of  BEA's 
regular  data  collection  program  for  U.S. 
direct  investment  abroad.  The  survey  is 
mandatory  and  is  conducted  pursuant  to 
the  International  Investment  and  Trade 


in  Services  Survey  Act  (Pub.  L.  94-472, 
90  Stat.  2059,  22  U.S.C.  3101-3108,  as 
amended). 

The  BE-11  survey  consists  of  an 
instruction  booklet,  a  claim  for  not  filing 
the  BE-11,  and  the  following  report 
forms: 

1.  Form  BE-11  A  for  reporting  by  a 
U.S.  Reporter  that  is  not  a  bank; 

2.  Form  BE-llB(LF)  (Long  Form)  for 
reporting  majority-owned  nonbank 
foreign  affiliates  with  assets,  sales,  or 
net  income  greater  than  $50  million 
(positive  or  negative); 

3.  Form  BE-11  B(SF)  (Short  Form)  for 
reporting  majority-owned  nonbank 
foreign  affiliates  with  assets,  sales,  or 
net  income  greater  than  $20  million,  but 
not  greater  titan  $50  million  (positive  or 
negative);  and 

4.  Form  BE-llC  for  reporting 
minority-owned  nonbank  foreign 
affiliates. 

A.  Form  BE-11  A  must  be  filed  by 
each  nonbank  U.S.  person  having  a 
foreign  affiliate  reportable  on  Form  BE- 
IIB(LF),  BE-llB(SF).  or  BE-llC.  Under 
these  proposed  rules,  the  exemption 
level  for  reporting  individual  foreign 
affiliates  on  Form  BE-11  B(LF)  or  (SF)  or 
BE-llC — and,  thus,  for  determining 
whether  a  U.S.  person  has  to  file  Form 
BE-llA — would  be  raised  from  $15 
million  to  $20  million.  The  exemption 
level  is  the  level  of  a  foreign  affiliate's 
assets,  sales,  or  net  income  below  which 
a  Form  BE-llB(LF)  or  (SF)  or  BE-llC 
is  not  required.  Raising  the  exemption 
level  lowers  the  numbier  of  reports  that 
otherwise  must  be  filed,  thus  reducing 
the  reporting  and  processing  burdens. 
The  proposed  exemption  level  of  $20 
million  is  the  same  as  that  recently 
approved  for  the  related  quarterly  Form 
BE-577,  Direct  Transactions  of  U.S. 
Reporter  With  Foreign  Affiliate.  The 
exemption  level  for  the  BE-11  survey 
was  last  raised  following  the  1989 
benchmark  survey  and  was  effective 
with  the  annual  survey  covering  the 
year  1990. 

In  addition  to  raising  the  exemption 
level,  these  proposed  rules  will  institute 
the  BE-llB(SF)  short  form.  Majority- 
owned  nonbank  foreign  affiliates  for 
which  assets,  sales,  or  net  income  is 
greater  than  $20  million  (positive  or 
negative),  but  for  which  no  one  of  these 
items  is  greater  than  $50  million 
(positive  or  negative),  will  be  required 
to  be  reported  on  Form  BE-11  B(SF).  The 

use  of  a  short  form  means  that,  for  about 


3,700  foreign  affiliates,  U.S.  companies 
will  now  report  significantly  fewer  data 
items  than  on  the  last  (1993)  annual 
survey. 

For  fiscal  year  1997  only,  these 
proposed  rules  will  require  the  largest 
nonbank  foreign  affiUates  owned 
between  10  and  20  percent  to  be 
reported  on  Form  BE-llC,  along  with 
affiliates  owned  between  20  and  50 
percent.  In  all  years,  reporting  on  Form 
BE-llC  is  required  if  an  affiliate  is 
owned  between  20  and  50  percent  by  all 
U.S.  Reporters  combined  and  if  its 
assets,  sales,  or  net  income  exceed  $20 
million.  Primarily  to  reduce  reporting 
burden  of  the  survey,  affiliates  owned 
less  than  20  percent  do  not  have  to  be 
reported.  However,  U.S.  direct 
investment  abroad  is  defined  by  law  to 
include  all  foreign  business  enterprises 
owned  10  (not  20)  percent  or  more, 
directly  or  indirectly,  by  a  U.S.  person. 
BEA  conducts  periodic  benchmark 
surveys  of  U.S.  direct  investment  abroad 
(the  BE-10),  covering  all  foreign 
affiliates  owned  10  percent  or  more.  A 
benchmark  survey  for  the  year  1994  is 
now  being  conducted;  the  next  survey 
will  cover  the  year  1999.  In  order  to 
maintain  reliable  estimates  of  data  for 
the  universe  of  all  foreign  affiliates  in 
nonbenchmark  years,  reporting  for  the 
largest  affiliates  owned  between  10  and 
20  percent  is  needed  for  at  least  one 
year  between  benchmark  surveys. 
Although  the  U.S.  ownership 
percentages  in  these  affiliates  are  low, 
some  of  the  affiliates  are  very  large  and 
have  a  sizable  impact  on  the  estimates. 
Under  these  proposed  rules,  reporting  of 
Form  BE-ll(C)  for  nonbank  foreign 
affiliates  owned  directly  and/or 
indirectly,  at  least  10  percent  by  one 
U.S.  Reporter,  but  less  than  20  percent 
by  all  U.S.  Reporters  of  the  affiliate 
combined,  and  for  which  assets,  sales, 
or  net  income  exceed  $100  million 
would  be  required  for  fiscal  year  1997 
only.  A  similar  one-year  requirement 
was  imposed  in  the  1987  annual  survey 
(between  the  1982  and  1989  benchmark 
surveys)  and  in  the  1992  annual  survey 
(between  the  1989  and  1994  benchmark 
surveys). 

These  new  rules,  if  approved,  will  be 
effective  with  the  simrey  covering  fiscal 
year  1995.  The  1995  forms  will  be 
mailed  out  in  March  1996  and  will  be 
due  May  31, 1996.  The  last  BE-11 
survey  covered  the  year  1993.  (A  BE-11 
siuvey  is  not  conducted  in  a  year,  such 
as  1994,  when  a  BE-10  benchmark 
survey  is  conducted.) 

BEA  is  proposing  a  number  of  other 
changes  to  the  report  forms 
themselves — such  as  modifications, 
additions,  and  deletions.  These  changes, 
however,  do  not  require  rule  changes 


39129 


and  are  not  reflected  in  these  proposed 
rules.  Tlie  major  changes  are  the 
addition  of  five  items  on  Form  BE-11  A 
to  facilitate  the  estimation  of  U.S.  parent 
companies'  gross  product  in  the  United 
States  annually;  the  addition  of  three 
items  on  Form  BE-11  B(LF)  to  collect 
affiliates'  equity  investment  in  other 
foreign  affiliates  needed  to  arrive  at  the 
correct  values  for  affiliates'  income  and 
owners'  equity;  and  the  addition  of  an 
item  on  Form  BE-11  B(LF)  (which  is  also 
included  on  new  Form  BE-llB(SF))  to 
collect  property,  plant,  and  equipment 
(PP&E)  expenditures.  Projected  and 
actual  expenditures  for  PP&E  had  been 
collected  on  the  BE-133  B  and  C 
surveys,  which  were  discontinued  in 
June  1993.  At  that  time,  respondents 
were  informed  that  an  item  on  actual 
expenditures  would  be  added  to  the 
annual  svu^ey.  All  the  items  being 
added  are  currently  only  available  on 
benchmark  surveys. 

Other  changes  to  the  survey  include 
the  collection  of  "total  sales,"  rather 
than  "sales  of  services."  by  transactor 
on  Form  BE-11  A;  the  collection  of 
research  and  development  expenditures 
on  a  performed  "by"  basis  (the  basis 
used  by  the  National  Science 
Foundation),  rather  than  a  performed 
"for"  basis,  on  Form  BE-11  A  and  Forms 
BE-llB  (LF)  and  (SF);  the  addition  of  an 
item  on  Forms  BE-llB  (LF)  and  (SF)  to 
obtain  information  on  an  indirectly- 
owned  foreign  affiliate's  foreign  parent's 
identify  and  ownership  interest  in  its 
subsidiary;  and  the  replacement  on 
Form  BE-llC  of  one  item,  on  U.S. 
ownership  in  the  affiliate,  with  two 
items — one  on  direct  ownership  interest 
and  the  other  on  indirect  ownership 
interest. 

The  reporting  burden  for  the  1995 
BE-11  (OMB  Control  No.  0608-0053) 
survey  is  estimated  at  88,940  hours, 
16,360  less  than  the  estimate  currently 
in  the  OMB  inventory.  The  reduction  in 
burden  is  more  than  accounted  for  by 
raising  the  exemption  level  from  $15 
million  to  $20  million  and  by  instituting 
the  BE-llB  short  form,  partly  offset  by 
natural  growth  in  the  universe  and  the 
addition  of  new  items. 

A  copy  of  the  proposed  survey  forms 
may  be  obtained  from:  Office  of  the 
Chief,  Direct  Investment  Abroad  Branch, 
International  Investment  Division  (BE- 
69(A),  Bureau  of  Economic  Analysis, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  phone  (202) 
606-5566. 


Federalism  assessment  under  E.O. 
12612. 


Executive  Order  12612 

These  proposed  rules  do  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 


Execwtive  Order  12MS 

These  proposed  rules  have  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Paperwork  ReductiM  Act 

These  proposed  rules  contain  a 
collection  of  information  requirement 
subject  to  the  Paperwork  Reduction  Act. 
A  request  for  review  of  the  forms  has 
been  submitted  to  the  Office  of 
Management  and  Budget  under  section 
3504(h)  of  the  Paperwork  Reduction 
Act. 

The  public  reporting  burden  for  a  U.S. 
company  for  this  collection  of 
information  can  range  from  4  hours  for 
the  smallest  and  least  complex  U.S. 
Reporter  that  has  one  affiliate,  to 
approximately  3,000  hours  for  a  large 
U.S.  Reporter  that  has  up  to  150 
affiliates  with  a  wide  range  of  activities; 
the  average  burden  per  Reporter  is  62 
hours.  The  estimated  burden  includes 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Comments 
from  the  public  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information  should  be 
addressed  to:  Acting  Director,  Bureau  of 
Economic  Analysis  (BE-1),  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  and  to  the  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  Attention:  Desk  Officer  for 
the  Department  of  Commerce.  (OMB 
Control  No.  0608-0053). 

Regulatory  Flexibility  Act 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation,  Department 
of  Commerce,  has  certified  to  the  Chief 
Counsel  for  Advocacy,  Small  Business 
Administration,  under  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  that  these  proposed  rules,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  exemption 
level  is  set  in  terms  of  the  size  of  a  U.S. 
company's  foreign  affiliates.  Oily  if  the 
affiliate's  assets,  sales,  or  net  income 
exceeds  $20  million  must  it  be  reported. 
Usually,  tiie  U.S.  parent  company  (the 
one  required  to  file  the  report)  is  many 
times  larger. 

In  addition,  by  raising  the  exemption 
level  frcwn  $15  million  to  $20  miUion, 
U.S.  parent  companies  will  no  longer 
have  to  report  for  affiUates  between  $15 
and  $20  million.  This  change  should 
reduce  the  reporting  burden  on  smaller 
U.S.  businesses  that  own  these  affiliates. 
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Also,  to  minimize  the  reporting  burden 
on  smaller  U.S.  businesses,  majority- 
owned  affiliates  with  assets,  sales,  and 
net  income  in  the  range  of  $20  million 
to  $50  million  will  be  reported  on  the 
abbreviated  BE-llB(SF).  or  short  form, 
rather  than  the  BE-IIB(lF).  or  long 
form. 

List  of  Subjects  in  15  CFR  Part  806 

Balance  of  payments.  Economic 
statistics.  U.S.  investment  abroad. 
Penalties.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  30, 1995. 
J.  Steiven  Landefield, 
Acting  Director,  Bureau  of  Economic 
Analysis. 

For  the  reasons  set  forth  in  the 
preamble,  BEA  proposes  to  amend  15 
CFR  part  806  as  follows: 

PART  806— DIRECT  INVESTMENT 
SURVEYS 

1.  The  authority  citation  for  15  CFR 
part  806  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  22  U.S.C  3101- 
3108;  and  E.0. 11961  (3  CFR,  1977  Comp., 
p.  86),  as  amended  by  E.0. 12013  (3  CFR, 
"1977  Comp.,  p.  147),  E.0. 12318  (3  CFR,  1981 
Comp.,  p.  173),  and  E.0. 12518  (3  CFR.  1985 
Comp..  p.  348). 

§806.14    [AiTMflded] 

2.  Section  806.14(f)(3)  introductory 
text.  (0(3)(i).  (f)(3)(ii).  (OOKiii),  (f)(3)(iv) 
(A)  through  (C).  (f)(3)(v)  are  revised  to 
read  as  follows: 
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(f)  *  *  * 

(3)  BE-11— Annual  Survey  of  U.S. 
Direct  Investment  Abroad:  A  report, 
consisting  of  Form  BE-11  A  and  Form(s) 
BE-llB(LF).  BE-llB(SF).  and/or  BE- 
llC.  is  required  of  each  nonbank  U.S. 
Reporter  who,  at  the  end  of  the 
Reporter's  fiscal  year,  had  a  nonbank 
foreign  affiliate  reportable  on  Form  BE- 
llB(LF),  BE-llB(SF),  or  BE-llC.  Forms 
required  and  the  criteria  for  reporting  on 
each  are  as  foUpws: 

(i)  Form  BE-11  A  (Report  for  U.S. 
Reporter)  must  be  filed  by  each  nonbank 
U.S.  person  having  a  foreign  affiliate 
reportable  on  Form  BE-llB(LF).  BE- 
llB(SF).orBE-llC. 

(ii)  Form  BE-llB(LF)  or  (SF)  (Report 
for  Majority-owned  Foreign  AffiUate). 

(A)  A  BE-llB(LF)  (Long  Form)  is 
required  to  be  filed  for  each  majority- 
owned  nonbank  foreign  affiliate  of  a 
nonbank  U.S.  Reporter  for  which  any 
one  of  three  items — ^total  assets,  sales  w 
gross  operating  revenues  excluding  sales 
taxes,  or  net  income  after  provision  for 
foreign  income  taxes — was  greater  than 
$50  milhon  (positive  or  negative)  at  the 
end  of,  or  for,  the  affiliate's  fiscal  year. 


(B)  A  BE-llB(SF)  (Short  Form)  is 
required  to  be  filed  for  each  majority- 
owned  nonbank  foreign  affiliate  of  a 
nonbank  U.S.  Reporter  for  which  any 
one  of  the  three  items  listed  in 
paragraph  (f)(3)(ii)(A)  of  this  section  was 
greater  than  $20  million  (positive  or 
negative),  but  for  which  no  one  of  these 
items  was  greater  than  $50  million 
(positive  or  negative),  at  the  end  of,  or 
for.  the  affihate's  fiscal  year. 

(iii)  Form  BE-llC  (Report  for 
Minority-owned  Foreign  Affiliate)  must 
be  filed  for  each  minority-owned 
nonbank  foreign  affiliate  that  is  owned 
at  least  20  percent,  but  not  more  than  50 
percent,  directly  and/or  indirectly,  by 
all  U.S.  Reporters  of  the  affiliate 
combined,  and  for  which  any  one  of  the 
three  items  listed  in  paragraph 
(f)(3)(ii)(A)  of  this  section  was  greater 
than  $20  million  (positive  or  negative) 
at  the  end  of,  or  for.  the  affiliate's  fiscal 
year.  In  addition,  for  the  report  covering 
fiscal  year  1997  only,  a  Form  BE-llC 
must  be  filed  for  each  minority-ovraed 
nonliank  foreign  affiliate  that  is  owned, 
directly  or  indirectly,  at  least  10  percent 
by  one  U.S.  Reporter,  but  less  than  20 
percent  by  all  U.S.  Reporters  of  the 
affiUate  combined,  and  for  which  any 
one  of  the  three  items  listed  in 
paragraph  (f)(3)(ii)(A)  of  this  section  was 
greater  than  $100  milUon  (positive  or 
negative)  at  the  end  of.  or  for.  the 
affiliate's  fiscal  year, 
(iv)  *  *  * 

(A)  None  of  its  exemption  level  items 
is  above  $20  million. 

(B)  For  fiscal  year  1997  only,  it  is  less 
than  20  percent  owned,  directly  or 
indirectly,  by  all  U.S.  Reporters  of  the 
affiliate  combined  and  none  of  its 
exemption  level  items  exceeds  $100 
miUion. 


(C)  For  fiscal  years  other  than  1997.  it 
is  less  than  20  percent  owned,  directly 
or  indirectly,  by  all  U.S.  Reporters  of  the 
affiliate  combined. 

(D)  •  *  * 

(E)  *  •  * 
(v)  Notwithstanding  the  above,  a  Form 

BE-llB(LF).  BE-llB(SF).  or  BE-llC 
must  be  filed  for  a  foreign  affiliate  of  the 
U.S.  Reporter  that  owns  another 
nonexempt  foreign  affiliate  of  that  U.S. 
Reporter,  even  if  the  foreign  affiliate 
parent  is  otherwise  exempt.  That  is.  all 
affiliates  upward  in  the  chain  of 
ownership  must  be  reported. 
»        *        •        *        * 

|FR  Doc.  95-18804  Filed  7-31-95;  8:45  am] 
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DEPARTHENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  1 
[CGD  94-106] 
RIN2115-AE99 

Coast  Guard  Rulemaking  Procedures 

agency:  Coast  Guard.  DOT. 

action:  Notice  of  proposed  rulemaking; 

reopening  of  comment  period. 

SUMMARY:  On  June  14. 1995,  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  (60  FR  31267)  proposing  the 
use  of  a  "direct  final  rule"  process  for 
use  with  noncontroversial  rules. 
Because  of  a  request  for  additional  time 
to  comment  on  the  proposed  rulemaking 
the  comment  period  is  being  reopened 
for  30  additional  days. 
DATES:  Comments  must  be  received  on 
or  before  August  31. 1995. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary.  Marine  Safety 
Council  (G-LRA/3406)  (CGD  94-105). 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  SW.,  Washington.  DC 
20593-0001,  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

Tne  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406. 
U.S.  Coast  Guard  Headquarters,  between 
8  a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
LT  R.  Goldberg.  Staff  Attorney. 
Regulations  and  Administrative  Law 
Division.  Office  of  Chief  Coimsel.  U.S. 
Coast  Guard  Headquarters,  (202)  267- 
6004. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  proposed  rulemaking  published  on 
Jxme  14, 1995  invited  and  encouraged 
interested  persons  to  participate  in  the 
proposed  rulemaking  by  submitting 
written  comments,  including  views, 
data  or  arguments  by  July  14, 1995.  An 
organization  requested  additional  time 
to  prepare  comments  citing  the  need  for 
additional  time  to  disseminate 
information  to  effected  j>ersons.  Because 
of  this  request  the  comment  period  is 
reopened  for  30  additional  days.  Coast 
Guard  is  reopening  the  comment  period 
on  the  notice  of  proposed  ndemaking. 
"Coast  Guard  Rulemaking  Procedures" 
which  proposes  allowing  the  use  of 
direct  final  rulemaking  procedures  in 
certain  situations.  The  NPRM  was 


published  in  the  Federal  Register  on 
June  14, 1995  (60  FR  31267)  with  a 
comment  period  that  ended  July  14 
1995. 

Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  rulemaking  (CGD  94-105) 
and  the  specific  section  of  this  proposal 
to  which  each  comment  applies,  and 
give  the  reason  for  each  comment 
Please  submit  two  copies  of  all 
comments  and  attachments  in  an 
unbound  format,  no  larger  than  8'/i  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes.  The  Coast 
Guard  will  consider  all  comments 
received  during  the  comment  period.  It 
may  change  this  proposal  in  view  of  the 
comments. 

Dated:  July  24, 1995. 

J.E.  Shkor, 

Rear  Admiral,  U.S.  Coast  Guard,  Chief 
Counsel. 

(FR  Doc.  95-18763  Filed  7-31-95;  8:45  am] 
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ENVIRONMENTAL  PROTECTION      * 
AGENCY 

40  CFR  Part  194 

FRI-6266-7] 

RIN  206O-VkE30 

Crftwia  for  the  Certification  and 
Determination  of  the  Waste  Isolation 
Pilot  Ptanf  s  Compliance  With 
Environmental  Standards  for  the 
Management  and  Disposal  of  Spent 
Nuclear  Fuel,  HIgh-Level  and 
Transuranic  Radioactive  Wastes 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  Re-opening 
pubhc  comment  period. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  re-opening  the  pubUc 
comment  period  on  previously 
proposed  criteria  for  certifying  and 
determining  whether  the  Department  of 
Energy's  Waste  Isolation  Pilot  Plant 
(WIPP)  complies  with  the  disposal 
standards  set  forth  in  40  CFR  191 
(Environmental  Radiation  Protection 
Standards  for  the  Management  and 
Disposal  of  Spent  Nuclear  Fuel,  High- 
Level  and  Transuranic  Radioactive 
Wastes).  The  proposed  criteria  and 
accompanying  information  were 
published  in  the  Federal  Register  on 
January  30. 1995  (60  FR  5766-5791). 


DATES:  Comments  in  response  to  today's 
dociunent  must  be  received  by 
September  15. 1995. 
ADDRESSES:  Comments  in  response  to 
today's  document  should  be  submitted, 
in  duplicate,  to:  Docket  No.  A-92-56, 
Air  Docket,  room  M-1500  (6102).  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC,  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Kruger  or  Elizabeth  Forinash; 
telephone  (202)  233-9310;  address: 
Criteria  and  Standards  Division,  Mail 
Code  6602J,  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington.  DC,  20460.  The  proposed 
criteria  and  supplementary  information 
are  located  in  Docket  A-92-56.  The 
DOE  draft  compUance  apphcation, 
described  below,  is  located  in  Docket 
A-93-02 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  has  proposed  to 
use  the  WIPP,  an  underground 
geological  repository  in  Eddy  County, 
New  Mexico,  for  the  disposal  of 
radioactive  waste  generated  by  atomic 
energy  defense  activities.  On  January  30, 
1995  (60  FR  5766-5791),  EPA  pubUshed 
proposed  criteria  for  certifying  and 
determining  whether  the  WIPP  complies 
vdth  EPA's  radiation  protection  disposal 
standards  set  forth  in  40  CFR  191.  The 
final  criteria  will  be  used  by  EPA  in 
determining  whether  the  WIPP  disposal 
system  compUes  with  the  disposal 
standards,  based  on  a  compliance 
certification  application  to  be  submitted 
by  DOE.  See  section  8  of  the  WIPP  Land 
Withdrawal  Act,  Pub.  L.  No.  102-579. 
EPA  held  a  90-day  public  comment 
period  on  the  January  30. 1995  proposed 
WIPP  compliance  criteria  that 
concluded  on  May  1. 1995.  See  60  FR 
at  5766.  EPA  also  conducted  pubUc 
hearings  to  receive  additional  pubUc 
comments  on  the  proposed  criteria.  The 
hearings  were  held  in  New  Mexico  from 
March  21-24. 1995.  See  60  FR  at  11060. 

EPA  received  a  request  that  EPA 
extend  the  initial  90-day  public 
comment  period  by  at  least  30  days.  In 
addition.  DOE  has  submitted  to  EPA.  in 
two  parts,  a  draft  compliance 
certification  application.  The  DOE 
submittals  have  been  placed  in  the 
compliance  certification  docket  No.  A- 
93-02.  identified  above.  EPA  does  not 
expect  DOE'S  draft  comphance 
certification  application  to  influence  the 
contents  of  EPA's  final  compUance 
criteria.  Nevertheless,  members  of  the 
public  have  expressed  concern  that  the 
draft  application  may  affect  EPA's  final 
criteria. 

EPA  is  re-opening  the  public 
comment  period  on  the  proposed 
compliance  criteria  until  September  15, 


1995,  after  considering  the  general 
request  to  extend  the  initial  public 
comment  period  and  to  provide  an 
opportunity  for  the  public  to  comment 
on  the  proposed  comphance  criteria  in 
light  of  DOE'S  draft  compliance 
certification  apphcation.  Comments  in 
response  to  today's  dociunent  must  be 
received  by  September  15, 1995.  The 
pubhc  is  referred  to  the  Janiiary  30, 
1995  Federal  Register,  60  FR  5766^ 
5791,  which  contains  the  compUance 
criteria  and  accompanying  information. 
EPA  will  shortly  announce  a  separate 
opportunity  for  pubUc  comment  on 
DOE's  draft  compUance  certification 
apphcation.  These  comments  wiU  be 
considered  in  EPA's  staff-level  review  of 
the  draft  apphcation.  EPA's  staff-level 
review  of  the  DOE  draft  apphcation  has 
no  binding  legal  effect.  EPA  will 
determine  whether  the  WIPP  fadhty  is 
in  compUance  with  EPA's  radiation 
disposal  standards  only  after  EPA  issues 
final  compliance  criteria,  receives  a 
final  DOE  compUance  certification 
apphcation,  and  conducts  a  WIPP 
certification  rulemaking  proceeding  in 
accordance  with  the  AchninistraUve 
Procedure  Act  rulemaking  requirements 
at  5  U.S.C.  553. 

Additional  Docket  Information 


The  Agency  is  currently  maintaining 
the  following  pubUc  information 
dockets:  (1)  Dockets  No.  A-92-56  and 
A-93-02,  located  in  room  1500  (first 
floor  in  Waterside  Mall  near  the 
Washington  hiformation  Center).  U.S. 
Environmental  Protection  Agency.  401 
M  Street  SW.,  Washington.  DC  20460 
(open  from  8:00  a.m.  to  4:00  p.m.  on 
weekdays);  (2)  EPA's  docket  in  the 
Government  Publications  Department  of 
the  Zimmerman  Library  of  the 
University  of  New  Mexico  located  in 
Albuquerque.  New  Mexico  (open  from 
8:00  a.m.  to  9:00  p.m.  on  Monday 
through  Thursday,  8:00  a.m.  to  5.00 
p.m.  on  Friday,  9:00  a.m.  to  5:00  p.m. 
on  Saturday,  and  1:00  p.m.  to  9:00  p.m. 
on  Sunday);  (3)  EPA's  docket  in  the 
Fogelson  Library  of  the  College  of  Santa 
Fe  in  Santa  Fe,  New  Me.xico  located  at 
1600  St.  Michaels  Drive  (open  irova  8:00 
a.m.  to  12:00  midnight  on  Monday 
through  Thursday,  8:00  a.m.  to  5:00 
p.m.  on  Friday.  9:00  a.m.  to  5:00  p.m. 
on  Saturday.  1:00  p.m.  to  9:00  p.m.  on 
Sunday);  and  (4)  EPA's  docket  in  the 
Municipal  Library  of  Carlsbad,  New 
Mexico  located  at  101  S.  Halegueno 
(open  from  10:00  a.m.  to  9:00  p.m.  on 
Monday  through  Thursday,  10:00  a.m. 
to  6:00  p.m.  on  Friday  and  Saturday, 
and  1:00  p.m.  to  5:00  p.m.  on  Sunday). 
As  provided  in  40  CFR  part  2.  a 
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reasonable  fee  may  be  charged  for 

photocopying  docket  materials. 

Richard  Wils«n, 

Acting  Assistant  Aebninistrator,  Office  of  Air 

and  Radiation. 

(FR  Doc.  95-18834  Filed  7-31-95;  8:45  am] 
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40  CFR  Part  372 

[OPPTS-4000M;  FfM.-495e-8] 

[N-(2-«thyttMxyi)  Adlpat*:  Toxic 
Chamicai  RatoM*  reporting; 
Communily  RifhMo-Know 

agency:  EnviTonmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 


SUMMAAY:  EPA  is  proposing  to  grant  a 
petition  to  delist  di-(2-ethylhexyl) 
adipate  (OTHA)  (Chemical  Abstract 
Service  (CAS)  No.  103-23-1),  also 
known  as  bis-(2-ethyftexyl)  adipate, 
from  the  reporting  requirements  under 
section  313  of  the  Emergency  Planning 
and  Commimity  Right-to-Know  Act  of 
1986  (EPCRA)  and  section  6607  of  the 
Pollution  Prevention  Act  of  1990  (PPA). 
This  action  is  based  on  EPA's 
preliminary  conclusion  that  MHA 
meets  the  deletion  criteria  of  EPCRA 
section  313(dK3).  Specifically.  EPA  is 
proposing  to  grant  this  petition  because, 
based  on  the  total  wei^t  of  available 
data.  EPA  believes  that:  (1)  DEHA 
cannot  reasonably  be  anticipated  to 
cause  significant  acute  adverse  human 
health  effects  at  concentration  levels 
expected  to  occur  beyond  facility  site 
boundaries  and  thus  does  not  meet  the 
criterion  of  EPCRA  section  313(d)(2)(A); 
(2)  DEHA  does  not  meet  the  criterion  of 
EPCRA  section  313(dK2MB)  because  it 
cannot  reasoaably  be  anticipated  to 
cause  cancer,  laratogenic  effects, 
immunotoxicity.  neurotoxicity,  gene 
mutations,  liver,  kidney,  reproductive, 
or  developmental  toxicity  or  other 
serious  Of  irreversible  chronic  health 
•ffects;  &ad  (3)  DEHA  does  not  meet  the 
criterioa  of  EPCRA  section  313(dM2MC) 
because  it  cannot  reasonably  be 
anticipated  to  cause  significant  and 
serious  adverse  e0ects  on  the 
environment. 

DATES:  Written  comments  on  this 
proposed  rule  must  be  received  by 
October  2, 1»»5. 

A0fME14ES:  Submit  written  comments 
in  triplicate  and  identified  with  docket 
number  "OPPTS-400095"  to:  OPPT 
DocuHMBt  Cantrol  Officer  (7407), 
,    Enviroiwiental  Pretection  Agency,  Rm 
NE-G9«,  401  M  St.,  SW.,  Waekington. 
DC2e4«a. 


Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
ncic@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
OPPTS-400095.  No  CBI  should  be 
submitted  through  e-mail.  ElectrMiic 
comments  on  this  proposed  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found  in 
Unit  V.  of  this  document. 
FOR  FWrmER  MFOMMATION  CONTACT: 
Maria  J.  Doa,  202-260-9592,  e-mail: 
doa.maria@eparoail.epa.gov,  for  specific 
information  regarding  this  proposed 
rule.  For  further  infwTnation  on  EPCRA 
section  313,  contact  the  Emergency 
Planning  and  Community  Ri^t-to- 
Know  Information  Hotline, 
Enviroiunental  Protection  Agency,  Mail 
Stop  5101, 401  M  St.,  SVf .,  Washington, 
DC  20460,  Toll  free:  800-535-0202,  in 
Virginia  and  Alaska:  703-412-9877,  or 
Toll  free  Tt«:  800-553-7672. 

aUI>fLEMEI^AIIV  INFONMATION: 

I.  latre^iiCtiMi 

A.  Statutory  Authority 
Tlus  action  is  taken  under  sections 

313(d)  and  (e)(1)  of  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  of  1986  (EPCRA).  42  U.S.C. 
11023.  EPCRA  is  also  referred  to  as  Title 
ni  of  the  Superfund  Amendments  and 
Reauthorization  Act  (SARA)  of  1986 
(Pub.  L.  §9-499). 

B.  BtKkground 
Sectiwi  313  of  EPCRA  requires  certain 

facihties  manufacturing,  processing,  or 
otherwise  using  listed  toxic  chemicals 
to  report  their  environmental  releases  of 
such  chemicals  annually.  Beginning 
with  the  1991  reporting  year,  such 
facilities  also  must  report  pollution 
prevention  and  recycling  data  for  such 
chemicals,  pursuant  to  section  6607  of 
the  Pollution  Preventiae  Act  of  199G 
(PPA),  42  U.S.C.  13106.  Section  313  of 
EPCRA  established  an  initial  list  of  toxic 
chemicals  that  was  comprised  of  more 
than  390  chemicals  and  20  chemical 
categories.  DEHA  was  included  in  the 
initial  list  of  chemicals  and  categories. 
Section  313(d)  authorizes  EPA  to  add  or 
G^lete  chemicals  from  the  list,  and  sets 
iertk  criteria  for  these  actions.  EPA  has 
added  and  deleted  cheaaicals  from  the 
original  statutory  Ust.  Urnler  secticm 
313(e),  any  perstm  may  petiticm  EPA  to 


add  chemicals  to  or  delete  chemicals 
from  the  list.  EPA  must  respond  to 
petitions  within  180  days,  either  by 
initiating  a  rulemaking  or  by  publishing 
an  explanation  of  why  the  petition  is 
denied. 

EPA  issued  a  statement  of  petition 
pohcy  and  guidance  in  the  Federal 
Register  of  February  4, 1987  (52  FR 
3479),  to  provide  guidance  regarding  the 
recommended  content  and  format  for 
submitting  petitions.  On  May  23, 1991 
(56  FR  23703).  EPA  issued  guidance 
regarding  the  recommended  content  of 
petitions  to  delete  individual  members 
of  the  section  313  metal  compound 
categories.  EPA  has  also  published  a 
statement  clarifying  its  interpretation  of 
the  section  313(d)(2)  and  (3)  criteria  for 
adding  and  deleting  chemical 
substances  from  the  section  313  list  (59 
FR  61439,  November  30.  1994). 

n.  Description  of  Petition  and  Other 
Applicable  Regulations 

On  January  18. 1995.  EPA  received  a 
petition  from  the  Chemical 
Manufacturers  Association  to  exclude 
di-(2-ethylhexyl)  adipate  (DEHA)  from 
section  313  of  EPCRA.  Specifically,  the 
petition  requests  that  DEHA  be  deleted 
bom  the  list  of  reportable  chemicals  smd 
not  be  subject  to  the  annual  reporting 
requirements  under  EPCRA  section  313 
and  section  6607  of  the  PPA.  The 
petitioner  contends  that  DEHA  should 
be  deleted  from  the  EPCRA  section  313 
list  because,  in  their  opinion,  the 
available  data  show  that  DEHA  does  not 
meet  the  criteria  for  inclusion  on  the  list 
of  EPCRA  section  313  chemicals. 

Under  the  Safe  Drinking  Water  Act, 
DEHA  has  a  Maximum  Contaminant 
Level  of  0.4  milligrams  per  liter  (mg/L). 

in.  EPA's  Teduiical  Review  ef  Di-(2- 
ethyUiexyl)  adipate 


A.  Chemistry 

DEHA  (CAS  No.  183-23-1),  also 
known  as  bis(2-ethylhexyl)  adipate  and 
as  dioctyl  adipate,  is  an  ahphatic  ester 
used  primarily  as  a  plasticizer  in  a 
variety  of  products  such  as  polyvinyl 
chloride  (PVC)  and  other  plastics, 
cellophane,  rubber,  and  cosmetics,  ft  is 
a  hght-colored,  oily  liquid  vdth  low 
water  solubility  (0.78  milligrams/hter 
(mg/L)  at  22  'C  measured  in  1986). 
DEHA  has  a  very  high  boiling  point  (410 
"O,  low  volatihty,  very  low  pour  point, 
and  excellent  low  temperature  fluidity 
(Ref.  1). 
B.  Toxicological  Evaluation 

Information  mi  DEHA  was  reviewed 
for  evideace  indicating:  (1) 
Bioavailability  and  metabolism;  (2) 
•cute  t<WQcity;  (3)  chronic  toxicity;  (4) 
carcinogenicity;  and  (5)  ecotoxicity. 


1.  Bioavailability  and  metabolism. 
DEHA  is  well  absorbed  bom  the 
gastrointestinal  tract  of  rats,  mice, 
monkeys,  and  humans  (Ref.  2).  No  data 
were  available  concerning  the  possible 
absorption  of  DEHA  from  the  Ixmg  or 
through  the  skin. 

DEHA  is  rapidly  hydrolyzed  to  adipic 
acid  and  2-ethylhexanol  both  in  vivo 
and  in  vitro.  2-Ethylhexanol  is 
subsequently  metabolized  to 
ethylhexanoic  acid  and  other  acid  and 
hydroxy  add  derivatives  and  thefr 
gluconuride  conjugates.  Adipic  acid  is 
further  oxidized  to  carbon  dioxide. 
Excretion  is  primarily  in  the  urine,  with 
smaller  amoiuits  excreted  in  the  expired 
air  (carbon  dioxide)  and  feces  (Ref.  2). 

2.  Acute  toxicity.  DEHA  exhibits 
slight  acute  toxicity.  The  oral  median 
Lethal  Dose  (LDjo)  value  for  rats  is 
greater  than  8  grams  per  kilogram  (g/kg), 
and  the  dermal  LD50  value  for  rabbits  is 
greater  than  9  g/kg  (Ref.  2).  There  was 
no  mortality  among  rats  exposed  by 
inhalation  to  a  saturated  vapor.  DEHA 
was  not  irritating  to  rabbit  eyes  and 
skin,  and  it  was  not  a  dermal  sensitizer 
in  guinea  pigs. 

3.  Chronic  toxicity.  Several  chronic 
and  subchronic  feeding  studies  in  rats 
and  mice  show  that  DEHA  is  not  highly 
toxic.  The  primary  effect  in  both  species 
appears  to  be  body  weight  depression. 
In  rats,  the  Lowest  Observed  Adverse 
Effect  Level  (LOAEL)  was  1,125 
milligrams  per  kilogram  per  day  (mg/kg/ 
day)  for  both  the  chronic  and  13-week 
studies.  In  mice,  the  LOAELs  ranged 
fitjm  2,800  mg/kg/day  (chronic  study)  to 
900  mg/k§/day  (13-week  study)  (Ref.  2). 

The  weight  of  the  evidence  from 
several  mutagenicity  assays  indicates 
that  DEHA  is  probably  not  mutagenic 
(Ref.  2).  Although  most  mutagenicity 
assays  on  DEHA  are  negative,  DEHA 
does  produce  chromosome  mutations  in 
mammalian  cells  in  culture  (weakly), 
increase  DNA  synthesis  in  rats  in  vivo, 
and  induce  dominant  lethals  in  mice  in 
vivo.  A  positive  response  in  the 
dominant  lethal  without  collaborating 
genotoxicity  data  in  assay  systems 
designed  to  assess  basic  mutagenicity 
hazard  is  not  an  indication  of  potential 
mutagenicity  (Ref.  2). 

Data  on  both  developmental  and 
reproductive  system  toxicity  are  limited 
(Ref,  2).  For  developmental  toxicity,  a 
standard  protocol  test  is  available  for 
only  one  species.  For  reproductive 
toxicity,  there  is  a  one-generation  test, 
but  not  a  multi-generation  test.  The  one- 
generation  reproduction  study  on  male 
and  female  rats  showed  a  reduction  in 
litter  size  with  administration  of 
approximately  1,080  mg/kg/day  of 
DEHA  in  feed,  but  the  reduction  was 
small  and  not  statistically  significant. 
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The  dominant-lethal  assay  discussed 
above  found  a  dose-related  increase  in 
early  fetal  death,  but  the  increase  was 
not  statistically  significant  and  doses 
(0.46  to  9.2  g/kg,  by  single 
interperitoneal  injection)  were  high. 

4.  Carcinogenicity.  The  National 
Toxicology  Pro-am  tested  DEHA  for 
carcinogenicity  in  male  and  female  rats 
and  mice  treated  via  diet  (Ref.  2).  Doses 
were  approximately  700  or  1,500  mg/kg/ 
day  in  the  rat  and  2,800  or  7,000  mg/kg/ 
day  in  the  mouse.  The  chemical  was 
carcinogenic  for  female  mice,  inducing 

a  significantly  increased  incidence  of 
hepatocellular  carcinomas.  A  marginally 
significant  increase  in  hepatocellular 
carcinomas  and  adenomas  combined 
was  reported  for  male  mice  as  compared 
with  that  of  the  concurrent  controls. 
DEHA  was  not  carcinogenic  for  the  rats 
of  either  sex. 

5.  Ecotoxicity.  DEHA  is  not  expected 
to  pose  a  significant  hazard  to  the 
environment.  Based  on  structm* 
activity  relationships  (SARs),  no  toxic 
effects  are  anticipated  for  both 
fi^shwater  and  saltwater  species  at 
saturation  (Ref.  2).  For  sediment  species, 
acute  and  chronic  toxicity  are  expected 
to  occur  only  at  high  concentrations: 
1,000  and  100  mg/kg  (dry  weight), 
respectively. 

C.  Environmental  Fate 

DEHA  released  to  air  has  an  estimated 
half-life  for  hydroxy  radical  oxidation  of 
5.2  hours.  No  information  was  foimd  on 
photolysis  of  DEHA  in  air. 

DEHA  released  to  water  is  expected  to 
imdergo  biodegradation  in  the  water 
column  writh  a  half-life  on  the  order  of 
days  to  weeks.  It  will  also  partition 
readily  to  sediment  based  on  its 
estimated  soil  organic  carbon  partition 
coefficient  of  15,500.  Once  boimd  to 
sediments.  DEHA  will  probably 
continue  to  biodegrade,  but  possibly  at 
a  significantly  slower  rate  (halflife  on 
the  order  of  months).  Hydrolysis  is  not 
expected  to  be  a  significant  removal 
process  below  pH  9  (estimated  half-life 
=  3.2  years  at  pH  7). 

DEHA  released  to  soil  is  expected  to 
adsorb  strongly  based  on  its  estimated 
soil  organic  carbon  partition  coefficient 
(15,500).  Biodegradation  is  possible,  and 
could  further  mitigate  migration  through 
soil.  Biodegradation  half-life  in  soils  is 
estimated  on  the  order  of  weeks. 

DEHA  is  expected  to  be  removed  from 
wastewater  in  biological  wastewater 
treatment  systems  by  adsorption  and 
biodegradation.  Based  on  available 
biodegradation  data  and  physical 
chemistry  properties.  90  percent 
removal  in  Publicly  Ovraed  Treatment 
Works  was  estimated. 


D.  Exposure  and  Releases 

Reported  releases  of  DEHA  were 
retrieved  from  the  Toxic  Release 
Inventory  System  (TRIS)  and  used  to 
estimate  air  and  water  concentrations 
using  TRLMR  and  TRIWATER  modeUng 
techniques.  The  estimated  maximum 
Lifetime  Average  Daily  Potential  Dose 
via  inhalation  (0.00178  mg/kg/day)  is 
over  300-fold  less  than  the  Reference 
Dose  (RfD)  (0.6  mg/kg/day).  The 
difference  for  oral  exposure  is  much 
greater  for  water  (Ref.  3).  Based  on  this 
information,  releases  of  DEHA  are  not 
expected  to  result  in  exposures  of 
concern  for  human  health  or  the 
environment. 

The  Agency  believes  that  exposure 
considerations  are  appropriate  in 
making  determinations:  (1)  Under 
section  313(d)(2)(A);  (2)  under  section 
313(d)(2)(B)  for  chemicals  that  exhibit 
low  to  moderately  low  toxicity  based  on 
a  hazard  assessment;  and  (3)  under 
secUon  313(d)(2)(C)  for  chemicals  that 
are  low  or  moderately  ecotoxic  but  do 
not  induce  well-documented  serious 
adverse  effects.  The  Agency  believes 
that  exposure  considerations  are  not 
appropriate  in  making  determinations: 
(1)  Under  section  313(d)(2)(B)  for 
chemicals  that  exhibit  moderately  high 
to  high  human  toxicity  based  on  a 
hazard  assessment;  and  (2)  under 
secUon  313(d)(2)(C)  for  chemicals  that 
are  highly  ecotoxic  or  induce  well- 
established  adverse  environmental 
effects.  Given  DEHA's  low  chronic 
toxicity  and  low  ecotoxicity,  exposiue 
considerations  are  appropriate  for 
detrminations  under  sections 
313(d)(2)(B)  and  (C)  as  part  of  this 
proposed  rule  to  delist.  A  more  detailed 
discussion  of  EPA's  listing 
determination  guidelines  is  provided  in 
the  Federal  Register  of  November  30, 
1994  (59  FR  61442). 

E.  Technical  Summary 

Based  on  the  total  weight  of  available 
toxicity  data,  EPA  believes  that  DEHA 
cannot  reasonably  be  anticipated  to 
cause  significant  adverse  effects  on 
hiunan  health  or  the  envfronment. 
DEHA  exhibits  slight  acute  toxicity  and 
causes  adverse  chronic  effects  only  at 
high  doses.  Furthermore,  DEHA  is  not 
expected  to  pose  a  significant  hazard  to 
the  environment.  In  addition,  based  on 
EPA's  exposure  assessment,  releases  of 
DEHA  are  not  expected  to  result  in 
exposures  of  concern. 

rv.  Rationale  for  Proposal  to  Grant 

EPA  is  granting  the  petition  by 
proposing  to  delete  DEHA  from  the 
EPCRA  section  313  list  of  toxic 
chemicals.  This  decision  is  based  on  the 
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Agency's  preliminary  determination 
that  DEHA  does  not  meet  the  toxicity 
criterion  of  EPCRA  section  313(d)(2)(A) 
because  it  cannot  reasonably  be 
anticipated  to  cause  significant  adverse 
acute  human  health  effects  at 
concentration  levels  that  are  reasonably 
likely  to  exist  beyond  facility  site 
boundaries  as  a  result  of  continuous,  or 
frequently  recurring,  releases. 

H'A  has  preliminarily  concluded  that 
DEHA  does  not  meet  the  criterion  of 
EPCRA  section  313(d)(2)(B)  because  it 
cannot  reasonably  be  anticipated  to 
cause  teratogenic  effects, 
immunotoxicity,  neurotoxicity,  or  liver, 
kidney,  reproductive,  or  developmental 
toxicity  or  other  serious  or  irreversible 
chronic  health  effects.  Fiuthermore, 
while  EPA  has  classified  DEHA  as  a 
Group  C,  possible  human  carcinogen, 
clear  evidence  of  carcinogenicity  was 
observed  in  only  one  species-sex  group 
(mice-female)  in  the  animal  studies. 
EPA  believes  that  there  is  a  lack  of  clear 
evidence  of  possible  carcinogenicity  in 
male  mice.  Therefore,  EPA  believes  that, 
overall,  the  evidence  is  too  limited  to 
establish  that  DEHA  is  likely  to  cause 
cancer.  EPA  believes  that  DEHA  has  low 
chronic  toxicity  and  accordingly  has 
considered  exposure  factors.  As  stated 
above,  EPA  has  concluded  that 
anticipated  exposure  concentrations  of 
DEHA  are  not  expected  to  result  in 
significant  adverse  effects.  Therefore, 
EPA  has  preliminarily  concluded  that 
DEHA  does  not  meet  the  EPCRA  section 
313(d)(2)(B)  listing  criterion. 
EPA  has  also  preliminarily 
determined  that  DEHA  does  not  meet 
the  toxicity  criterion  of  EPCRA  section 
313(d)(2)(C)  because  it  cannot 
reasonably  be  anticipated  to  cause 
adverse  effects  on  the  environment  of 
sufficient  seriousness  to  warrant 
continued  reporting. 

Thus,  in  accordance  with  EPCRA 
section  313(d)(3),  EPA  is  proposing  to 
delete  DEHA  from  the  section  313  list  of 
toxic  chemicals. 

V.  Rulemaking  Record 

A  record  has  been  established  for  this 
proposed  rule  imder  docket  number 
"OPPTS-400095"  (including  comments 
and  data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  confidential  business 
information  (CBI),  is  available  for 
inspection  from  noon  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
hoUdays.  The  public  record  is  located  in 
the  TSCA  Nonconfidential  Information 
Center.  Rm.  NE-B607.  401  M  St.,  SW., 
Washington,  DC  20460. 


Electronic  comments  can  be  sent 
directly  to  EPA  at: 
ncicOepamail.epa.gov 


Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  dociunent. 

VI.  References 

(1)  USEPA,  OPPT,  EETD.  Jenny  Tou, 
"Chemistry  Report  on  Di(2-ethylhexyl) 
Adipate,"  dated  April  27, 1995. 

(2)  USEPA,  OPPT,  CSRAD. 
Memorandiun  from  Lorraine  Randecker 
to  Fred  Motz,  entitled  "Petition  to  Delist 
Di(2-ethylhexyl)  Adipate,"  dated  May 
22, 1995.  

(3)  USEPA,  OPPT,  EETD.  David 
Lyftch,  "Exposure  Assessment  for  DEHA 
in  Response  to  Delisting  Petition,"  dated 
March  21. 1995. 


C.  Paperwork  Reduction  Act 

This  proposed  rule  does  not  have  any 
information  collection  requirements 
subject  to  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501  et  seq. 
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Vn.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Pursuant  to  the  terms  of  this  Executive 
Order,  it  has  been  determined  that  this 
proposed  rule  is  not  "significant"  and 
thereforo  not  subject  to  OMB  review. 

H'A  estimates  that  the  reduction  in 
costs  to  industry  associated  with  the 
deletion  of  DEHA  would  be 
approximately  $322,620.  The  costs 
savings  to  EPA  are  estimated  at  $8,664, 
if  DEHA  is  deleted  from  the  EPCRA 
section  313  list. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
of  1980,  the  Agency  must  gonduct  a 
small  business  analysis  to  determine 
whether  a  substantial  number  of  small 
entities  would  be  significantly  affected 
by  the  rule.  Because  this  proposed  rule 
eliminates  an  existing  requirement,  it 
would  result  in  cost  savings  to  facilities, 
including  small  entities. 


D.  Unfunded  Mandates  Reform  Act 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  which 
the  President  signed  into  law  on  March 
22, 1995,  EPA  has  assessed  the  effects 
of  this  regulatory  action  on  State,  local 
or  tribal  governments,  and  the  private 
sector.  This  action  does  not  result  in  the 
expenditure  of  $100  million  or  more  by 
any  State,  local  or  tribal  governments,  or 
by  anyone  in  the  private  sector.  The 
costs  associated  with  this  action  are 
described  in  the  Executive  Order  12866 
unit  above. 

.  List  of  Subjects  in  40  CFR  Part  372 

Environmental  protection.  Chemicals, 
Community  Right-to-Know,  Reporting 
and  recordkeeping  requirements.  Toxic 
chemicals. 

Dated:  July  24, 1995. 
Ljnin  R.  Goldman, 

Assistant  Administrator  for  Prevention, 
Pesticides'and  Toxic  Substances. 

Therefore,  40  CFR  part  372  is 
amended  as  follows: 

1.  The  authority  citation  for  part  372 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C.  11023  and  11048. 

§372.65    [Amended] 

2.  Sections  372.65(a)  and  (b)  are 
amended  by  deleting  the  entry  for  Bis(2- 
ethylhexyl)  adipate  under  paragraph  (a) 
and  the  entire  CAS  number  entry  for 
103-23-1  under  paragraph  (b). 

(PR  Doc.  95-18870  Filed  7-31-95;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  PART  1 

[MM  Docket  No.  95-110;  FCC  95-2771 

Broadcast  Services;  Allocations; 
Automatic  Stay 

agency:  Federal  Communications 

Conunission. 

action:  Notice  of  proposed  rule  making. 

summary:  This  Notice  of  Proposed  Rule 
Making  proposes  to  delete  the  automatic 
stay  provision  in  Section  1.420(f)  of  the 
Commission's  rules.  That  rule  applies  to 
proposals  to  amend  the  FM  and  TV 
Tables  of  Allotments  and  provides  for 


an  automatic  stay  upon  the  filing  of  a 
petition  for  reconsideration  of  any 
Conunission  order  modifying  an 
authorization  to  specify  operation  on  a 
different  channel.  The  purpose  of  the 
proposed  amendment  is  to  remove  any 
incentive  to  challenge  an  agency  order 
simply  to  delay  institution  of  expanded 
service  by  a  competitor,  and  to  expedite 
provision  of  improved  service  to  the 
public. 

DATES:  Comments  are  due  by  August  28. 
1995,  and  reply  comments  are  due  by 
September  12. 1995. 
AOOBESSEt:  Federal  Communications 
Commission.  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Matthews  (202-739-0774),  Mass  Media 
Bureau. 

SUPW-EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making  (NPRM)  in  MM 
Docket  No.  95-110,  adopted  July  10, 
1995,  and  released  July  21, 1995.  The 
complete  text  of  this  NPRM  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington.  DC,  and  also 
may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW., 
Suite  140,  Washington.  DC  20037. 

Synopsis  of  Notice  of  Proposed  Rule 
Making 

1.  With  this  Notice  of  Proposed  Rule 
Making  (NPRM).  the  Commission 
proposes  to  delete  that  portion  of 
Section  1.420(f)  of  its  rules.  47  CFR 
1.420(f).  which  provides  for  an 
automatic  stay,  upon  the  fiUng  of  a 
petition  for  reconsideration,  of  any 
Commission  order  modifying  an 
authorization  to  specify  operation  on  a 
different  channel.  The  purpose  of  the 
proposed  amendment  is  to  remove  an 
apparent  incentive  for  the  fiUng  of 
petitions  for  reconsideration  that  are 
largely  without  merit  and  to  expedite 
provision  of  expanded  service  to  the 
public. 

2.  Section  1.420(f)  provides,  in 
pertinent  part: 

*  *  *  The  filing  of  a  petition  for 
reconiideration  of  an  order  modifying  an 
authorization  to  specify  operation  on  a 
different  channel  shall  stay  the  effect  of  a 
change  in  the  rules  pending  action  of  the 
petitioa. 

3.  Although  Section  1.420(0  refers 
only  to  petitions  for  reconsideration,  the 
Conunission  staff  has  also  applied  the 
automatic  stay  to  orders  chjdlenged  by 


applications  for  review.^  Our  proposal 
to  delete  the  automatic  stay  provision 
for  petitions  for  reconsideration  would 
also  eliminate  automatic  stays  in  the 
context  of  applications  for  review. 

4.  The  automatic  stay  was  adopted  by 
the  Commission  in  1975  as  part  of  a 
provision  that  requires  service  of 
petitions  for  reconsideration  in 
proceedings  for  amendment  of  die  FM 
and  TV  Tables  of  Allotments  on  any 
Ucensee  or  permittee  whose  authorized 
fiequency  could  be  changed.  Thus,  it  is 
apparent  that  the  automatic  stay  was 
intended  to  help  ensiue  that  affected 
parties  have  the  opportimity  to 
comment  before  proposed  modifications 
to  their  authorizations  become  effective. 

5.  Our  intent  in  proposing  to  delete 
the  automatic  stay  provision  is  to 
discourage  parties  from  filing  meriUess 
petitions  for  reconsideration  or 
applications  for  review  that  can 
substantially  delay  implementation  of 
improved  broadcast  service.  It  is  our 
experience  that  parties  increasingly  are 
filing  challenges  to  approvals  of  their 
competitor's  proposals  to  improve 
service,  thereby  triggering  the  automatic 
stay.  Only  a  very  small  percentage  of 
these  petitions  or  applications  for 
review  eire  ultimately  successful. 
Because  the  stay  prohibits  licensees 
from  constructing  modified  facilities 
authorized  by  the  Commission  until 
final  resolution  of  any  outstanding 
reconsideration  or  application  for 
review,2  or  until  the  stay  is  Ufted,  the 
stay  provides  an  incentive  for  parties  to 
challenge  agency  approval  of  a 
competitor's  modification  proposal 
simply  to  forestall  institution  of  new 
competitive  service.  These  petitions 
cause  unjustifiable  expense  for  parties 
and  absorb  valuable  staff  resources. 

6.  Elimination  of  the  automatic  stay 
would  facilitate  implementation  of 
improved  service  to  licensee 
communities,  thereby  promoting  more 
efficient  use  of  broadcast  spectrum  and 
resulting  in  significant  public  interest 
benefits.  Because  Section  1.420(f)  will 
continue  to  require  that  petitions  for 
reconsideration  be  served  on  any 
licensee  or  permittee  whose 
authorization  could  be  modified,  the 
rights  of  these  interested  parties  to  be 
affirmatively  informed  of  actions 
potentially  affecting  their  interests  will 
continue  to  be  protected. 

7.  Elimination  of  the  automatic  stay, 
while  allowing  licensees  to  commence 
construction  and  operation  of  their 
modified  facilities,  would  not  prejudice 
final  resolution  of  any  challenges  to  the 


>  See  Arlington  TX,  6  FCC  Red  2050,  2051  n.  2 
(1991). 

2  See,  e.g.,  AHington,  TX,  supn  ■.  1. 


initial  staff  decision.  Licensees  who 
proceed,  where  feasible,  to  construct 
and  operate  new  facilities  in  instances 
in  which  a  petition  for  reconsideration 
or  apphcation  for  review  is  pending 
bear  the  risk  of  an  adverse  final 
decision,  and  must  take  whatever  steps 
are  necessary  to  comply  with  the  final 
order.  Moreover,  the  Commission 
retains  the  authority  to  impose  a  stay  in 
individual  cases  where  circmnstances 
warrant.  3 

8.  We  propose  both  to  eliminate  the 
automatic  stay  in  prospective  cases,  and 
to  lift  the  stay  with  respect  to  any 
petitions  fw  reconsideration  or 
appUcations  for  review  pending  as  of 
the  effective  date  of  the  Report  and 
Order  in  this  proceeding.  We  believe 
that  hfting  the  stay  in  pending  cases 
will  further  our  objective  of  expediting 
provision  of  improved  service  to  the 
public.  We  invite  comment  on  this 
second  aspect  of  our  proposal  in 
particular,  as  well  as  on  our  general 
proposal  to  eliminate  the  automatic 
stay. 

Administrative  Matters 

9.  Pursuant  to  applicable  procedures 
set  forth  in  Sections  1.415  and  1.419  of 
the  Commission's  rules,  47  CFR  1.415 
and  1.419.  interested  parties  may  file 
comments  on  or  before  August  28, 1995 
and  reply  comments  on  or  before 
September  12,  1995.  To  file  formally  in 
this  proceeding,  you  must  file  an 
original  and  four  copies  of  all 
comments,  reply  comments,  and 
supporting  corrunents.  If  you  want  each 
Commissioner  to  receive  a  personal 
copy  of  your  comments,  you  must  file 
an  original  plus  nine  copies.  You  should 
send  comments  and  reply  comments  to 
Office  of  the  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Sti^et.  NW.. 
Washington,  DC  20554. 

10.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  the  Commission's  rules.  See 
47  CFR  1.1202,  1.1203.  and  1.1206(a). 

Initial  Regulatory  Flexibility  Analysis 

11.  Reason  for  Action:  Thib 
proceeding  was  initiated  to  improve 
Commission  procedures  governing 
proposals  to  amend  the  FM  and  TV 
Tables  of  Allotments. 


'  See  47  CFR  1.102(b),  1.106(n).  and  1.115(h). 
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12.  Objectives  of  the  Action:  The 
actions  proposed  in  the  Notice  are 
intended  to  reduce  the  workload  in  the 
Allocations  Branch  of  the  Policy  and 
Rules  Division  of  the  FCC's  Mass  Media 
Bureau  by  eliminating  an  apparent 
incentive  to  challenge  agency  approval 
of  another  station's  modification 
proposal. 

13.  Legal  Basis:  The  proposed  action 
is  authorized  under  sections  4  and  303 
of  the  Conununications  Act  of  1934,  as 
amended.  47  U.S.C.  §§  154.  303. 

14.  Reporting.  Record-keeping  and 
Other  Compliance  Requirements:  None. 

15.  Federal  Rules  which  Overlap, 
Duplicate  or  Conflict  with  the  Proposed 
rule:  None. 

16.  Description,  Potential  Impact  and 
Number  of  Small  Entities  hivolved: 
Approximately  11,000  existing 
television  and  radio  broadcasters  of  all 
sizes  may  be  affected  by  the  proposals 
contained  in  this  Notice. 

17.  Any  Significant  Alternatives 
Minimizing  the  Impact  on  Small 
Entities  and  Consistent  with  the  Stated 
Objectives:  The  proposals  contained  in 
this  Notice  do  not  impose  additional 
burdens  on  small  entities. 

18.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  expected  impact  on  small  entities 
of  the  proposals  suggested  in  this 
dociunent.  The  IRFA  is  set  forth  above. 
Written  public  comments  are  requested 
on  the  IRFA.  These  comments  must  be 
filed  in  accordance  with  the  same  filing 
deadlines  as  comments  on  the  rest  of  the 
Notice,  but  they  must  have  a  separate 
and  distinct  heading  designating  them 
as  responses  to  the  Initial  Regulatory 
FlexibiUty  Analysis.  The  Secretary  shall 
send  a  copy  of  the  Notice  of  Proposed 
Rule  Making,  including  the  Initial 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act.  Pub.  L.  No.  96-354.  94 
Stat.  1164,  5  U.S.C.  Section  601  et  seq 
(1981). 

List  of  Subjects  in  47  CFR  Part  1 

Administrfltive  practice  and 
procediue. 

Federal  Communications  Commission. 

WiUUm  F.  Caton. 

Acting  Secretary. 

[FR  Doc  9S-18802  Filed  7-31-95;  8:45  ami 
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47  CFR  Parts  61. 64.  and  69 
[CC  Docket  No.  95-116;  FCC  95-284] 

Telephone  Number  Portability 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


summary:  The  Commission  adopted  a 
Notice  of  Proposed  Rulemaking  (Notice) 
seeking  comment  on  a  wide  variety  of 
policy  and  technical  issues  concerning 
the  portability  of  telephone  numbers. 
Niunber  portability  is  the  abiUty  of  end 
users  to  retain  their  telephone  number 
when  they  switch  to  a  new  service 
provider,  a  new  location,  or  a  new 
service.  Niunber  portability  provides 
consumers  with  greater  personal 
mobility  and  flexibiUty  in  the  way  they 
use  telecommunications  services,  and  it 
fosters  competition  among  alternative 
providers  of  local  telephone  and  other 
telecommimications  services.  Through 
this  Notice  the  Commission  will 
examine  the  overall  benefits,  technical 
feasibility,  and  implementation  costs  of 
number  portability  in  various  forms. 
DATES:  Comments  must  be  received  on 
or  before  September  12, 1995;  reply 
comments  must  be  received  on  or  before 
October  12, 1995. 
ADDRESSES:  Comments  and  reply 
comments  must  be  filed  with  the  Office 
of  the  Secretary,  Federal 
Conununications  Commission,  1919  M 
Street,  NW.,  Washington,  DC  20554;  one 
copy  shall  also  be  filed  with  the 
Commission's  copy  contractor, 
International  Transcription  Services, 
hic.  (ITS,  hic),  2100  M  Street.  NW., 
Suite  140,  Washington,  EX:  20037  (202/ 
857-3800).  The  complete  text  of  this 
Notice  is  available  for  inspection  and 
copying  diuing  normal  business  hours 
in  the  FCC  Reference  Center,  1919  M 
Street,  NW.,  Room  239,  Washington,  DC 
20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  ].  Harthun,  (202)  418-1590  or 
Carol  E.  Mattey,  (202)  418-1580,  Poficy 
and  Program  Planning  Division. 
Common  Carrier  Biu«au. 

SUPPLEMENTARY  INFORMATION: 

Synopsis  of  Notice  of  Proposed 
Rulemaking 

A.  Portability  for  Geographic  Telephone 
Numbers 

The  Commission  tentatively 
concludes  that  the  portability  of 
geographic  telephone  numbers  benefits 
consumers  by  providing  them  greater 
personal  mobility  and  flexibiUty  in  the 
use  of  telecommunications  services  and 
by  contributing  to  the  development  of 


competition  among  alternative 
providers  of  local  telephone  and  other 
telecommimications  services.  The 
Commission  seeks  comment  on  this 
tentative  conclusion  and  on  the  public 
interest  benefits  of  number  portability. 
Fiuthermore,  the  Commission 
tentatively  concludes  that  it  should 
assume  a  leadership  role  in  developing 
a  national  number  portability  policy  due 
to  the  impact  on  interstate 
telecommimications.  It  seeks  comment 
on  this  tentative  conclusion  and  on  the 
specific  nature  of  the  Commission's 
role.  The  Commission  recognizes, 
however,  that  it  has  insufficient 
information  on  the  costs  (monetary  and 
nonmonetary)  of  making  geographic 
telephone  numbers  portable  either 
between  service  providers,  services,  or 
locations.  Therefore,  it  seeks  comment 
on:  (1)  The  feasibility,  Umitations  and 
costs  of  longer-term  number  portability 
solutions;  (2)  the  feasibility,  limitations, 
and  costs  of  interim  number  portability 
measures;  and  (3)  issues  associated  with 
a  transition  to  a  permanent  number 
portability  environment. 

1.  Importance  of  Number  Portability 

1.  Service  Provider  Number 
Portability.  In  light  of  its  tentative 
conclusions  that  the  portability  of 
geographic  numbers benefitsconsumers 
and  would  contribute  to  the 
development  of  competition  among 
alternative  providers  of  local  telephone 
services,  the  Commission  identifies,  and 
seeks  comment  on,  specific  issues 
concerning  the  competitive  impact  of 
number  portability. 

2.  The  competitive  importance  of 
service  provider  number  portability 
depends  primarily  on  the  value  that 
customers  assign  to  their  current 
telephone  numbers.  When  end  users 
attach  a  significant  value  to  retaining 
their  telephone  numbers  while  changing 
service  providers,  a  lack  of  number 
portability  likely  would  deter  entry  by 
competitive  providers  of  local  services. 
Business  customers,  in  particular,  may 
be  reluctant  to  incur  the  administrative, 
marketing,  and  goodwill  costs  of 
changing  telephone  numbers.  These 
disincentives  to  changing  service 
providers  may  be  mitigated,  however,  if 
a  significant  number  of  customers 
change  their  telephone  numbers  for 
other  reasons.  Both  residential  and 
business  customers  change  their 
numbers  for  a  variety  of  reasons;  for 
example,  customers  move  to  areas 
served  by  different  central  offices. 
Moreover,  changes  in  area  codes,  such 
as  area  code  splits  or  overiays.  create  a 
certain  level  of  number  chum. 

3.  The  Commission  asks  commenting 
parties  to  provide  studies,  data,  and 
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other  information  on  the  relative 
importance  of  service  provider  number 
portabiUty  to  the  decisions  of  end  users 
when  considering  whether  to  take 
service  from  competing  providers.  It  is 
particularly  interested  in  assessing  the 
importance  of  number  portability 
relative  to  other  potential  deterrents  to 
competitive  entry  into  the  provision  of 
local  services.  Commenting  parties  also 
are  invited  to  provide  studies,  data,  and 
other  information  on  the  extent  to 
which  situations,  such  as  number 
chum,  and  other  factors  enable 
.  competing  providers  of  local  telephone 
services  to  compete  for  customers 
without  service  provider  number 
portabiUty.  Further,  the  Commission 
seeks  specific  information  on  whether 
different  customer  groups  vary  with 
respect  to  the  value  they  assign  to 
service  provider  number  portabiUty. 

4.  To  the  extent  that  wireless  service 
providers  offer  services  in  competition 
with  local  telephone  companies,  a  lack 
of  service  provider  portabiUty  may 
significantly  hamper  their  ability  to 
compete  efficiently  to  serve  existing 
customers  of  the  incumbent  wireline 
service  providers.  Parties  are  asked  to 
provide  comment,  studies,  data,  and 
other  information  on:  (1)  The 
competitive  significance  of  service 
provider  number  portabiUty  for  the 
development  of  competition  between 
wireline  and  wireless  service  providers; 
and  (2)  the  current,  and  estimated 
future,  demand  of  wireless  customers 
for  portable  wireless  telephone  numbers 
when  they  change  their  service  provider 
either  to  another  wireless  service 
provider  or  to  a  wireline  provider.  The 
Commission  previously  sought 
comment  on  certain  "number 
transferability"  issues  in  the  Second 
CMRS  Interconnection  NPRM  (60  FR 
20949,  at  1 94,  n.  192).  It  noted  there 
that  it  might  address  those  issues  in  this 
or  in  the  CMRS  Interconnection 
proceeding. 

5.  Service  Portability.  The  need  for 
service  portability  arises  when  a 
particular  service  is  available  only 
through  a  particular  switch.  The  same 
factors  that  inhibit  customers  fii3m 
changing  number  in  order  to  change 
service  providers  may  also  deter 
customers  from  taking  new  services. 
The  Commission  seeks  comment  on  the 
demand  for  service  portabiUty,  and  the 
extent  to  which  a  lack  of  service 
portability  inhibits  the  growth  of  new 
services,  such  as  integrated  service 
digital  network  (ISDN).  It  seeks 
comment,  studies,  data,  and  other 
information  on  the  relative  importance 
of  service  portabiUty  to  the  decision  of 
and  users  when  considering  whether  to 
switch  from  one  service  to  another.  It 


also  seeks  comment  on  what  federal 
poUcy  objectives  would  be  served  by 
encouraging  (or  possibly  mandating) 
implementation  of  service  portability, 
and  steps  the  Commission  could  take  to 
encourage  service  portability. 

6.  Location  Portability.  Today, 
telephone  subscribers  must  change  their 
telephone  numbers  when  theytnove 
outside  the  area  served  by  their  current 
central  office.  Location  portabiUty 
would  enable  subscribers  to  keep  their 
telephone  numbers  when  they  move  to 
a  new  neighborhood,  a  nearby 
community,  across  the  state,  or  even, 
potentially,  across  the  country.  The 
Commission  seeks  comment  on  the 
extent  to  which  there  is  demand  for 
location  portabiUty  and  the  geographic 
area  in  which  portability  is  desired  by 
consumers.  What  federal  poUcy 
objectives  would  be  served  by 
encouraging  (or  possibly  mandating) 
implementation  of  location  portabiUty, 
and  how  could  such  objectives  be 
attained?  The  Commission  seeks 
comment  on  the  potential  impact  thai 
implementation  of  location  portabiUty 
for  wireline  telephone  number  may 
have  on  the  development  of  the  500 
personal  communications  services 
market.  Conversely,  it  seeks  comment 
on  the  cross-elastic  effects  of  the 
availability  of  personal  mobility  services 
offered  through  500  and  wireless 
services  on  demand  for  location 
portabiUty  of  wireline  telephone 
numbers.  Finally,  it  seeks  comment, 
studies,  data,  or  other  information  on 
the  extent  to  which  end  users  are 
requesting  800  numbers  to  obtain 
location  portabiUty. 

2.  The  Commission's  Role 

7.  Currently,  it  appears  unlikely  that 
market  forces  alone  will  drive  the 
development  and  deployment  of  a 
number  portability  solution.  The 
Commission  seeks  comment  on  whether 
there  should  be  a  regulatory  mandate 
requiring  the  availabiUty  of  number 
portability  measures  for  geographic 
telephone  numbers.  Assuming  market 
forces  will  push  the  development  and 
deployment  of  number  portabiUty,  the 
Commission  seeks  comment  on  whether 
market  forces  are  sufficient  to  promote 

a  nationwide,  uniform  development  of 
number  portabiUty  absent  such  a 
regulatory  mandate. 

8.  The  Commission  tentatively 
concludes  that  it  has  a  significant 
interest  in  promoting  the  nationwide 
availability  of  number  portability  due  to 
the  Ukely  impact  upon  interstate 
telecommunications.  In  the  United 
States,  the  same  set  of  telephone 
numbers  is  used  to  route  intrastate,  and 
international  telephone  calls  to 


individual  telecommunications 
customers.  The  Commission  tentatively 
conclude  that  it  is  within  the 
Commission's  jurisdiction  to  ensure  that 
the  portabiUty  of  telephone  numbers 
within  the  numbering  system  is  handled 
efficiently  and  fairly.  The  Commission 
also  tentatively  concludes  that  there  is 
a  federal  interest  in  this  area  because 
deployment  of  different  number 
portability  solutions  across  the  country 
would  have  a  significant  impact  on  the 
provision  of  interstate 
telecommimications  services.  Finally, 
the  Commission  tentatively  concludes 
that  it  has  a  federal  interest  in  fostering 
the  development  of  number  portabiUty 
due  to  its  interest  in  efficient  use  of  the 
numbering  resource. 

9.  The  Commission  recognizes  that 
state  regulators  also  have  legitimate 
interests  in  the  development  of  number 
portability,  and  that  they  are  conducting 
tests  and  deploying  number  portability 
measures.  While  the  Commission 
encourages  these  tests  because  they  will 
provide  empirical  evidence  and  other 
relevant  information,  it  notes  that  state 
requirements  governing  number 
portability  should  not  thwart  or  impede 
national  poUcies,  such  as 
nondiscrimination  and  competitive 
neutrality.  The  Commission  seeks 
comment  on  areas  where  state  and 
federal  policies  on  number  portability 
are  Ukely  to  diverge  or  become 
inconsistent,  and  on  the  additional  costs 
associated  with  having  different  number 
portability  approaches  on  a  state-by- 
state  basis  or  on  a  regional  basis.  Parties 
should  address  the  need  to  develop  a 
uniform  solution  to  the  provision  of 
number  portability,  and  whether  the 
deployment  of  different  number 
portability  methods  across  the  country 
is  in  the  public  interest. 

10.  In  the  event  the  Commission 
concludes  that  number  portability 
should  be  implemented  on  a  nationwide 
basis,  what  specific  acUons  can  and 
should  it  take  to  expedite  such 
implementation?  For  instance,  should 
the  Commission  direct  implementation 
of  number  portabiUty  by  a  date  certain 
and  direct  an  industry  group  to  develop 
a  detailed  implementation  plan? 
Alternatively,  should  the  Commission 
adopt  rules  specifying  how  number 
portabiUty  shall  be  implemented?  If  it 
mandates  implementation  of  specific 
number  portability  measures,  upon 
whom  should  this  obligation  fall,  and 
what  is  a  realistic  time  fi^me  in  which 
that  mandate  should  become  effective? 

11.  Finally,  the  Commission  seeks 
comment  on  its  appropriate  role  in 
establishing  technical  and  performance 
standards  for  number  portability. 
Should  it  leave  the  estabUshment  of 


39138  Federal  Register  /  Vol.  60,  No.  147  /  Tuesday,  August  1,  1995  /  Proposed  Rules 


number  portability  standards  to 
industry  organizations  and  standards- 
setting  bodies,  and  simply  monitor  the  . 
activities  of  these  groups?  Or,  should  it 
direct  industry  bodies  to  resolve  certain 
issues  (technical  or  otherwise)?  If  so, 
which  issues  should  be  designated  for 
resolution  by  these  groups,  and  to 
which  organizations  should  they  be 
directed?  Is  it  reasonable  for  the 
Commission  to  establish  deadlines  for 
the  resolution  by  industry  of  issues 
involving  number  portability?  If  so, 
parties  should  provide  reconunended 
time  frames.  Alternatively,  should  the 
Commission  take  a  more  active  role  in 
the  development  of  such  niunber 
portability  standards?  For  example, 
should  it  develop,  and  mandate 
compliance  with,  particular  number 
portability  standards,  or  should  it 
establish  non-binding  standards  or 
guidelines? 

3.  Longer-Term  Number  Portability 
Solutions 

12.  The  Commission  seeks  comment 
on  what  longer-term  number  portability 
solution  is  in  the  public  interest.  For 
purposes  of  this  section,  the 
Commission  intends  "number 
portability"  to  encompass  service 
provider,  service,  and  location 
portability  because  a  method  for 
providing  location  portability  likely  will 
also  enable  customers  to  change  service 
providers  and  services  without  changing 
their  telephone  numbers.  The 
Commission  asks  commenting  parties  to 
draw  upon  relevant  information 
obtained  through  the  various  ongoing 
number  portability  trials. 

13.  Current  Proposals.  In  response  to 
the  New  York  request  for  proposals 
(RFP),  MQ  Metro  (partnered  with  DSC 
Commiuiications,  Northern  Telecom, 
Tandem  Computers,  and  Siemens 
Stromberg-Carlson]  has  proposed  a 
database  method  that  would  enable  end 
users  within  a  particular  geographic 
region  (most  likely  a  state)  to  retain  their 
NXX  code  and  line  number  if  they 
change  their  local  service  provider. 
AT&T  has  proposed  to  the  Industry 
Nimibering  Committee  (INC)  workshop 
a  similar  database  method  for  providing 
service  provider  portability  on  a 
regional  basis.  The  trial  in  Seattle, 
Washington  is  testing  a  method 
developed  by  Stratus  Computer  and  U.S 
In telco— namely,  a  mapping  scheme 
that  uncouples  the  end  user's  telephone 
Aumber  from  its  geographic  locati(m. 
Finally,  in  the  context  of  the  INC 
■unber  portability  wwkshop,  GTE  has 
proposed  to  implement  number 
pMtability  by  requiring  customers  to 
ckaage,  cm  a  oae-time  basis,  their 


telephone  number  to,  for  exMnple,  a  700 
number. 

14.  The  Commission  seeks  comment 
on  the  advantages  and  disadvantages  of 
the  MQ  Metro,  AT&T,  Seattle,  and  GTE 
proposals.  It  asks  whether  any  of  these 
proposals  provide  a  workable  model  for 
national  implementation  of  niunber 
portability  for  geographic  numbers  and 
whether  there  are  other  workable 
proposals. 

15.  The  Commission  tentatively 
concludes  that  a  number  portability 
environment  should  support  operator 
services  and  enhanced  911  services.  It 
seeks  comment  on  the  extent  to  which 
the  various  proposals  support  these 
services.  The  Commission  also 
tentatively  concludes  that  any  number 
portability  proposal  should  efficiently 
use  telephone  numbers.  It  seeks 
comment  on  the  impact  that  each  of  the 
proposals  would  have  on  the  numbering 
resource. 

16.  Call  Processing  Scenarios.  The 
Commission  seeks  conunent  on  which 
of  the  following  three  call  processing 
scenarios,  or  any  alternative,  would  best 
serve  the  public  interest.  The  three 
scenarios  are:  (1)  The  terminating 
"access"  provider  (TAP)  scenario, 
which  places  the  burden  of  doing  the 
database  query  on  the  terminating 
access  provider;  (2)  the  originating 
service  provider  (OSP)  scenario,  which 
requires  the  originating  service  provider 
to  perform  the  database  query  and  pass 
the  information  necessary  to  complete 
the  routing  of  a  call  to  subsequent 
carriers;  and  (3)  the  N-1  ("N  minus  1") 
scenario,  where  the  carrier  immediately 
prior  to  the  terminating  service  provider 
performs  the  database  query.  The 
Commission  requests  that  commenters 
discuss  the  different  burdens  that  each  ' 
scenario  would  place  on  the  relevant 
carriers  involved,  any  methods  that 
would  reduce  the  number  of  database 
queries,  the  burden  such  scenarios 
would  place  on  current  SS7  networks 
and  next-generation  system  signaling 
networks,  and  the  network 
modifications  such  scenarios  would 
require.  The  Commission  also  requests 
that  commenters  address  the  impact  that 
any  call  processing  scenario  would  have 
on  transmission  quahty,  call  set-up 
time,  and  any  other  relevant  service 
quality  considerations.  The  Commission 
seeks  comment  on  how  various  call 
processing  scenarios  would  operate 
under  the  proposals  ofiered  by  MCI 
Metro,  AT&T,  GTE,  or  any  alternative, 
and  on  whether  certain  proposals  are 
limited  to  specific  call  processing 
scenarios.  It  also  seeks  comment  on 
which  carrier,  or  carriers,  perform  the 
database  quay  in  the  Seattle  trial,  and 


what  has  been  learned  from  that 
experience. 

17.  Geographic  Scope.  The 
Commission  seeks  comment  on  whether 
telephone  numbers  should  be  portable 
within  local  calling  areas,  throughout  a 
particular  area  code,  state-wide, 
regionally,  nationwide,  or  on  some  other 
basis.  What  are  the  advantages  and 
disadvantages  of  each  of  these 
alternatives,  and  what  are  the 
imphcations  of  each  for  carriers  and 
their  customers?  For  example,  what 
changes  would  the  different  alternatives 
require  for  carrier  billing  systems?  To 
what  extent  do  varying  approaches 
differently  impact  different  types  of 
carriers,  such  as  local  exchange  carriers 
(LECs),  new  wireline  carriers,  and 
wireless  carriers? 

18.  What  is  the  geographic  scope  of 
the  number  portability  trial  in  Seattle, 
and  what  geographic  scope  is 
contemplated  in  the  proposals  offered 
by  MCI  Metro,  AT&T  and  GTE?  The 
Commission  seeks  comment  on  whether 
these  proposals  could  be  used  to 
provide  number  portability  on  a 
nationwide  basis  without  significant 
network  modifications. 

19  Architecture.  The  Commission 
seeks  comment  on  what  database 
architectiu^  would  best  serve  the  public 
interest.  To  what  extent  is  the  database 
used  to  provide  800  number  portability 
a  useful  model?  Is  it  technically  feasible 
to  deploy  a  single  database  to 
implement  number  portability  on  a 
nationwide  basis,  or  should  a  database 
solution  be  designed  to  use  a  number  of 
distributed  (that  is,  regional)  databases? 
If  the  latter,  in  what  geographic  areas 
should  such  databases  operate,  and 
what  are  the  advantages,  disadvantages, 
and  relative  costs  of  each  approach? 

20.  The  Commission  also  seeks 
comment  on  the  method  for 
administering  and  modifying  the  data 
contained  in  the  database(s).  Is  it  better 
to  update  and  modify  such  data  from  a 
single,  central  location,  or  should  that 
process  be  initiated  by  different 
sources?  If  a  de-centralized  system  for 
updating  the  data  is  preferred,  what 
processes  will  be  required  to  ensure  that 
the  data  in  different  databases  is 
updated  consistently  and  without 
discrepancies?  The  Commission  also 
seeks  comment  on  the  types  of 
information  the  database(s)  will  need  to 
contain  and  who  should  be  permitted 
access  to  such  data. 

21.  Administration  of  the  Database.  ■ 
The  Conunission  seeks  comment  on 
who  should  own  the  database(s)  used  to 
provide  a  longer-term  number 
portability  solution.  Further,  it  seeks 
comment  on  how  such  a  database  (or 
databases)  should  be  maintained  and 
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funded.  The  Commission  seeks 
comment  on  the  criteria  that  should  be 
used  to  evaluate  potential 
administrators  of  a  number  portability 
database  system  and  who  should  select 
the  administrator.  Finally,  the 
Commission  seeks  comment  on  the 
scope  of  responsibilities  that  should  be 
.  placed  on  the  administrator  or 
administrators  of  such  a  database  or 
databases. 

22.  Costs  and  Cost  Recovery  Issues.  In 
order  to  weigh  the  public  interest 
benefits  of  deploying  a  longer-term 
number  portability  solution  against  the 
current  interim  measures,  the 
Commission  must  consider  the  costs 
associated  with  designing,  building,  and 
deploying  such  a  longer-term  solution. 
The  Commission  requests  comment, 
data,  studies  and  other  information  on 
the  estimated  costs  to  design,  build,  and 
deploy  a  longer-term  database  solution. 
The  Commission  also  seeks  comment  on 
how  these  costs  should  be  allocated 
between  federal  and  state  jurisdictions. 
Commenting  parties  should,  to  the 
extent  possible,  estimate  both  the  total 

!  cost  of  infrastructure  necessary  to 
deploy  niunber  portabiUty  and  the  long- 
term  incremental  cost  of  deploying 
number  portability,  exclusive  of  other 
costs  such  as  network  equipment  and 
hardware  and  software  upgrades  that 
would  be  incurred  without 
implementation  of  number  portability. 

23.  The  Commission  also  seeks 
comment  on  how  and  from  whom  the 
costs  of  designing,  building,  deploying, 
and  operating  a  database  system  should 
oe  recovered.  If  the  Commission 
mandates  that  LECs  implement  number 
portability,  should  they  be  allowed  to 
treat  these  as  exogenous  costs,  and 
thereby  increase  their  rates?  Parties 
should  comment  on  whether  the  costs  of 
a  database  system  should  be  shared 
between  all  carriers  using  the  system. 
Alternatively,  should  competing 
providers  of  local  telephone  services 
and  their  customers  bear  the  costs  of 
such  a  database  system? 

4.  Interim  Number  Portability  Measures 

24.  To  evaluate  whether  a  transition 
to  a  longer-term  number  portability 
solution  is  in  the  public  interest,  the 
Commission  must  understand  what 
measures  are  currently  available  for 
providing  number  portability. 

25.  The  Commission  seeks  comment 
;on  the  costs,  and  offsetting  benefits,  of 
implementing  the  interim  number 
portability  measures,  such  as  remote 
call  forwarding  (RCF),  flexible  direct 
inward  dialing  (DID),  and  their 
derivatives.  The  Commission  recognizes 
that  RCF  and  flexible  DID  have 
significant  limitations.  Parties  are  asked 


to  comment  and  elaborate  on  the 
limitations  and  disadvantages  of  RCF, 
flexible  DID,  fmd  their  derivatives. 
Further,  the  Commission  asks 
commenting  parties  to  discuss  the 
availability  of  these  interim  measures 
and  their  effectiveness  as  an  interim 
substitute  for  a  database  number 
portability  solution.  Finally,  parties 
should  consider  whether  these  interim 
measures  can  be  improved  so  that  they 
are  workable,  long-term  solutions,  and  if 
so,  at  what  cost. 

26.  Cost  Recovery  for  Interim 
Measures.  The  Commission  seeks 
comment  on  whether  the  costs  of 
interim  number  portability  measures 
should  be  recovered  from  the  new  local 
service  providers,  or  their  customers. 
The  Commission  also  seeks  comment  on 
the  amounts  charged  for  these  interim 
measures,  whether  such  rates  have  a 
significant  competitive  impact,  and 
whether  reductions  in  such  rates  would 
make  these  measures  more  workable  as 
long-term  solutions.  Finally,  it  asks 
parties  to  propose  alternative  ways  to 
recover  the  costs  of  interim  measures. 

5.  The  Transition  From  Interim 
PortabiUty  Measures 

27.  It  is  not  clear  at  this  point  whether 
the  industry  will  move  to  a  longer-term 
solution  that  provides  only  service 
provider  number  portability,  or  will 
evolve  to  a  location  portabiUty 
environment.  Commenting  parties 
should  identify  any  transitional  issues 
that  are  unique  to  either  environment 
and  the  particular  impacts  that  short- 
term  choices  may  have  on  longer-term 
possibilities. 

28.  Transition  to  Service  Provider 
Portability.  The  Commission  seeks 
comment  on  the  estimated  time  frame  to 
design,  build,  and  deploy  a  system  that 
would  provide  service  provider 
portability.  Conunenting  parties  should 
address  the  modifications  that  would  be 
necessary  to  implement  a  transition  to 
service  provider  portability,  including, 
but  not  Umited  to,  modifications  to  the 
carriers'  networks,  operating  procedures 
(for  example,  bilUng  and  collection 
procedures),  and  dialing  plans.  The 
Commission  seeks  comment  on  whether 
the  abiUty  to  transfer  wireless  telephone 
numbers  between  different  service 
providers  (wireline  and  wireless)  places 
the  same  burden  on  the  LECs  and  other 
carriers  as  transferring  wireUne 
telephone  numbers. 

29.  Transition  to  Location  Portability. 
The  Commission  also  seeks  comment  on 
the  estimated  time  frame  to  design, 
build,  and  deploy  a  system  capable  of 
providing  location  portability. 
Commenting  parties  should  address  the 
modifications  that  would  be  necessary 


to  implement  a  transition  to  location 
portabiUty,  including,  but  not  limited 
to,  modifications  to  the  carriers' 
networks,  operating  procedures  (for 
example,  billing  and  coUection 
procedures),  and  dialing  plans. 

30.  In  a  location  portability 
environment,  the  association  between 
telephone  numbers  and  geographic 
locations  will  dissolve,  and  dialing 
parties  may  not  be  able  to  determine 
from  the  telephone  number  they  dial  the 
charge  incurred  by  placing  a  telephone 
call.  The  Commission  seeks  comment 
on  the  impact  that  a  transition  to 
location  portabiUty  would  have  on 
consumers,  the  network,  service 
providers,  and  others.  Are  there  ways  to 
provide  diaUng  parties  notification  of 
the  charge  they  will  inciu-  when  they 
dial  a  particular  number?  What  effect 
will  location  portabiUty  have  on 
operator  services,  director  assistance, 
enhanced  services,  the  way  carriers 
determine  rates  for  toll  and  interLATA 
calls,  and  billing  systems?  What  impact 
would  location  portability  have  on  the 
current  administration  of  the  numbering 
resource? 

31.  Public  Interest  of  a  Transition  to 
Longer-Term  Solution.  To  determine 
what  would  best  serve  the  public 
interest,  the  Commission  seeks 
comment  comparing  the  relative  costs 
and  benefits  associated  with  the  current 
interim  solutions  to  the  costs  and 
benefits  associated  with  alternative 
longer-term  solutions.  In  answering  this 
question,  parties  are  encouraged  to 
focus  on  the  costs  and  benefits  of  the 
specific  proposals  currently  being  tested 
in  Seattle  and  developed  by  MCI  Metro. 
AT&T,  and  GTE.  Is  it  in  the  pubUc 
interest  to  require  only  that  carriers 
make  available  interim  measures  that 
accommodate  number  portabiUty  and 
not  require  the  implementation  of  a 
longer-term  number  portabiUty 
solution?  The  Commission  also  seeks 
comment  on  the  additional  costs  that 
would  be  incurred,  and  the  benefits  that 
would  be  attained,  by  evolving  to 
location  portability  from  an 
intermediate  step  of  service  provider 
portabiUty. 

B.  Portability  for  Non-geographic 
Telephone  Numbers 

32.  The  Commission  tentatively 
concludes  that  service  provider 
portabiUty  for  900  and  500  (PCS  NOO) 
numbers  is  beneficial  for  customers  of 
those  services.  The  Commission  seeks 
comment  on  this  tentative  conclusion 
and  on  the  costs  (monetary  and 
nonmonetary)  of  making  such 
portability  available.  The  term  "PCS"  is 
used  here  generically  as  "a  set  of 
capabiUties  that  allows  some 
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combination  of  personal  mobility, 
terminal  mobility,  and  service  profile 
management."  PCS  NOO  number 
portability  includes  500  niunber 
portability.  The  term  "PCS"  or 
"personal  communications  services"  as 
used  here  is  different  from  the  tenn 
"personal  communications  services"  as 
defined  in  part  24  of  the  Commission's 
rules.  (47  CFR  24.5).  The  Commission 
seeks  to  gather  more  information  to 
determine  whether  the  public  interest 
would  be  served  by  mandating 
portability  for  900  and  PCS  NOO 
services,  and  it  considers  other  issues 
related  to  the  implementation  of  such 
number  portability. 

33.  The  Commission  seeks  comment 
on  whether  developing  and  deploying  a 
method  for  providing  number 
portability  for  geographic  telephone 
numbers  could,  or  should,  include 
service  provider  number  portability  for 
non-geographic  telephone  numbers, 
such  as  500  and  900  numbers.  It  is 
technically  possible,  and  cost  effective, 
to  use  the  same  database  method,  and 
possibly  the  same  database,  to  provide 
service  provider  portability  for 
geographic  and  service-specific  (non- 
geographic)  telephone  numbers? 
Similarly,  is  it  technically  possible,  and 
cost  efiiective,  to  use  the  same  database 
to  provide  service  provider  portability 
for  all  types  of  non-geographic  numbers, 
such  as  800,  500,  and  900  numbers,  or 
is  it  preferable  to  use  separate  databases 
for  each  type  of  non-geographic 
niunber? 

1.  900  Service  Provider  Portability 

34.  The  Commission  seeks  comment 
on  various  issues  relating  to  portability 
of  900  nmnbers.  The  Commission  asks 
parties  to  address  the  extent  to  which 
900  number  portability  will  lower  prices 
and  thereby  stimulate  demand  for  900 
number  services.  Parties  are  asked  to 
provide  comment,  studies,  data,  and 
other  information  on  the  estimated  cost 
of  designing,  building,  and  deploying  a 
900  database,  and  the  estimated  costs  of 
operating  such  a  database.  Is  it 
technically  feasible  to  upgrade  the 
existing  800  database  and  associated 
software  to  accommodate  900  numbers, 
and  if  so,  at  what  cost?  Is  advanced 
intelligent  network  (AIN)  a  less  costly 
way  to  implement  900  number 
portability?  The  Commission  also  seeks 
comment  on  whether  it  should  direct  an 
industry  group  to  develop  an 
implementation  plan  for  a  900  niunber 
portability  database,  and  if  so,  to  which 
industry  group  should  this  task  be 
referred.  If  the  Commission  decides  to 
mandate  implementation  of  service 
provider  portabiUty  for  900  numbers. 


what  is  a  realistic  schedule  for 
implementation? 

2.  500  Service  Provider  Portability 

35.  Presently,  LECs  provide  500 
access  by  two  methods:  Switch-based 
translation  or  database  capabilities.  The 
Conunission  seeks  comment  on  the 
extent  to  which  LECs  are  using  ADM 
capabilities  or  database  technology  to 
provide  500  access,  and  on  the  impact 
that  PCS  NOO  service  provider 
portability  would  have  on  the  LEC 
networks.  The  Commission  also  seeks 
comment  on  whether  it  is  feasible  (both 
technically  and  economically]  to 
provide  PCS  NOO  service  provider 
portability  in  a  switched-based 
translation  environment. 

36.  The  Commission  asks  parties  to 
address  the  extent  to  which  PCS  NOO 
number  portability  will  lower  prices, 
and  thereby  stimulate  demand  for  PCS 
NOO  number  services.  Parties  are  asked 
to  provide  comment,  studies,  data,  and 
other  information  on  the  estimated  costs 
of  designing,  building,  and  deploying  a 
PCS  NOO  database,  and  the  estimated 
costs  of  operating  such  a  database.  The 
Commission  seeks  comment  on  whether 
it  is  technically  feasible  to  upgrade  the 
existing  800  database  and  associated 
software  to  accommodate  PCS  NOO 
numbers,  and  if  so,  at  what  cost. 

37.  On  May  17,  1995.  the  INC 
submitted  a  report  to  the  Bureau  that 
sets  forth  alternative  database 
architectures  for  such  portability  and  an 
estimated  implementation  schedule.  See 
letter  from  Denny  Byrne  and  Robert 
Hirsch,  Co-Chairs,  INC,  to  Kathleen 
M.H.  Wallman,  Chief,  Common  Carrier 
Bureau,  FCC.  dated  May  17, 1995, 
attaching  INC  Report  on  PCS  NOO 
Portability,  INC  95-05212-010  (PCS 
NOO  Portability  /?eport)(incorporated 
into  the  docket  of  this  proceeding).  The 
Commission  seeks  comment  on  the 
advantages,  disadvantages,  and  relative 
costs  of  the  proposed  architectures  and 
call  flow  scenarios  set  forth  in  the  PCS 
NOO  Portability  Report. 

38.  The  Commission  tentatively 
concludes  that  the  owner/operator  of 
the  service  management  systems 
administering  the  PCS  NOO  database 
should  be  a  neutral  third  party.  The 
Commission  seeks  comment  on  the 
tentative  conclusion.  The  Commission 
also  seeks  comment  on:  (1)  Who  will  be 
the  owner/ operator  of  the  service 
management  systems  administering  the 
data  contained  in  the  PCS  NOO  database; 
(2)  how  will  the  ovtrner/operator  be 
selected;  (3)  how  will  the  costs  of 
providing  PCS  NOO  number  portability 
be  recovered;  and  (4)  by  what  date 
should  PCS  NOO  number  portability  be 
deployed. 


39.  The  Commission  further  seeks 
comment  on  whether  it  should  direct  an 
industry  group  to  proceed  with  the 
development  of  an  implementation  plan 
for  PCS  NOO  service  provider 
portability.  Assuming  such  a  directive  is 
in  the  public  interest,  it  seeks  comment 
on  what  industry  group  (for  example. 
Alliance  for  Telecommunications 
Industry  Solutions  or  the 
Telecommunications  Industry 
Association)  should  be  selected  to 
develop  the  detailed  implementation 
plan  for  the  database.  Finally,  the 
Commission  asks  parties  to  comment  on 
the  estimated  implementation  schedule 
set  forth  in  the  PCS  NOO  Portability 
Report  and  to  propose  an  alternative 
schedule,  if  appropriate. 

C  Procedural  Matters 

40.  Ex  Parte.  This  is  a  non-restricted 
notice  and  comment  rulemaking.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  period, 
provided  they  are  disclosed  as  provided 
in  the  Commission's  rules.  (47  CFR 
1.1202, 1.1203,  and  1.1206(a)). 

41.  Regulatory  Flexibility  Act.  As 
required  by  section  603  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.  (1981),  the  Commission  has 
prepared  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
expected  impact  on  small  entities 
resulting  from  the  policies  and 
proposals  set  forth  in  the  Notice.  The 
IRFA  is  contained  in  appendix  A  to  the 
Notice.  The  Secretary  shall  cause  a  copy 
of  the  Notice,  including  the  IRFA,  to  be 
sent  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration  in 
accordance  with  section  603(a)  of  the 
Regulatory  Flexibility  Act. 

42.  Notice  and  Comment.  Notice  is 
given  of  the  proposed  changes  in  the 
Commission's  policies  regarding 
number  portability.  Comment  is  invited 
on  the  proposals  pursuant  to  sections  1 , 
4(i),  4(j),  201-205,  218,  and  332  of  the 
Communications  Act  as  amended,  47 
U.S.C.  151,  154(i),  154(j),  201-205,  218. 
and  332.  To  file  formally  in  this 
proceeding,  parties  must  file  an  original 
and  four  copies  of  all  comments,  reply 
comments,  and  supporting  comments. 
Parties  wanting  each  Commissioner  to 
receive  a  personal  copy  of  their 
comments  must  file  an  original  plus 
nine  copies.  Comments  and  reply 
comments  should  be  sent  to  the  Office 
of  the  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition, 
parties  should  file  two  copies  of  any 
such  pleadings  with  the  Policy  and 
Program  Planning  Division,  Common 
Carrier  Bureau,  Room  544, 1919  M 
Street,  NW.,  Washington,  DC  20554. 
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Parties  should  also  file  one  copy  of  any 
documents  filed  in  this  docket  with  the 
Commission's  copy  contractor. 
International  Transcription  Service,  Inc. 
(ITS.  Inc.),  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037  (202/857- 
3800).  Comments  and  reply  comments 
will  be  available  for  pubic  inspection 
during  regular  business  in  the  FCC 
Reference  Center,  Room  239, 1919  M 
Street,  NW.,  Washington,  DC. 

D.  Ordering  Clauses 

43.  Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  contained  in 
sections  1,  4(i),  4(j),  201-205,  218,  and 
332  of  the  Communications  Act  as 
amended,  47  U.S.C.  151, 154(i),  154(j), 
201-205,  218,  and  332,  a  notice  of 
proposed  rulemaking  is  hereby  adc^ted. 

44.  It  is  further  ordered  that  the 
Petition  for  Rulemaking  filed  by  the 
Teleservices  Industry  Association  on 
October  18, 1994,  is  granted. 

List  of  Subjects  in  47  CFR  Parts  61,  64, 
and  69 

Communications  oommon  carriers. 
Telephone. 

Federal  Communications  CommiMions. 

WyUaM  F.  CatoB, 

Acting  Secretary. 

|FR  Doc.  95-18801  Filed  7-31-95;  8:45  am] 
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47  CFR  Part  73 

I  Deck«t  No.  95-113;  WIIMM4) 


Radio  Broadcasting  Sarvicas;  Satam, 

wv 

AOENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

•MMMAnY:  The  Commiswon  requests 
comments  on  a  petition  filed  by  Salem- 
Teikyo  University  proposing  the 
allotment  of  Channel  258A  at  Salem, 
West  Virginia,  as  the  community's 
second  local  FM  transnaissiofi  service. 
Channel  2  58 A  can  be  allotted  to  Salem 
in  compUance  with  the  Commission's 
aainintum  distance  separation 
requirements  at  city  reference 
coordinates.  The  coordinates  for 
Channel  2  58 A  at  Salem  are  North 
Latitude  39-17-00  and  Wast  Loagitude 
60-34-00.  Since  Salem  is  located  within 
326  kilometers  (200  miles)  of  the  U.S.- 
Canadian border,  concurrence  «f  the 
Canadian  government  has  been 
requested. 

MTfS:  Conunents  aaust  be  filed  on  or 
before  September  18,  1995  and  reply 
comments  on  or  before  October  3,  1995. 


ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  John  F.  Garziglia,  Esq., 
Pepper  &  Corazzini,  L.L.P.,  1776  K 
Street  NW.,  Suite  200,  Washington,  DC 
20006  (Counsel  for  Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPKEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
95-113,  adopted  July  7, 1995,  and 
released  July  26, 1995.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800,  2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohilHted  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  sf  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Conunission. 
Andrew  J.  Rhodes, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
[PR  Doc.  95-18792  Filed  7-31-95;  8:45  am] 
BH.LINO  CODE  fTIX-OI-F 


47  CFR  Part  73 

PMI  Deckat  Ne.  65-120,  Rltt-665<^ 

Radio  Broadcasting  Sarvicas; 
Premont,  TX 

AOINCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


The  Commission  requests 
comments  or  a  petition  by  Paulino 
Bemal.  licensee  of  Station  KMFM{M). 


Channel  285A,  Premont,  Texas,  seeking 
the  substitution  of  Channel  264C3  for 
Channel  285 A  at  Premont,  Texas  and 
modification  of  Station  KMFM(FM)'s 
license  to  reflect  the  non-adjacent 
higher  class  chaimel.  Channel  264C3 
can  be  allotted  to  Premont  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
7.7  kilometers  (4.8  miles)  east  in  order 
to  avoid  a  short  spacing  conflict  with 
the  licensed  site  of  Station  KBDR(FM), 
Chaimel  263C2,  Mirando  City.  Texas. 
The  coordinates  for  Chaimel  264C3  at 
Premont  are  27-21-35  and  98-02-45. 
Mexican  concurrence  will  be  requested 
for  this  proposal.  In  addition,  in  the 
event  that  competing  expressions  of 
interest  are  received,  we  may  not 
modify  petitioner's  authorization  since 
there  are  no  additional  Class  C3 
channels  available  for  use  by  any  other 
interested  parties. 

DATES:  Comments  must  be  filed  on  or 
before  September  18,  1995,  and  reply 
comments  on  or  before  October  3,  1995. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  la 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Barry  D.  Wood,  Jones, 
Waldo,  Holbrook  k  McDonough,  2300  M 
Street  NW.,  Washington,  DC  20037 
(Counsel  for  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INPORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
95-120,  adopted  July  14, 1995.  and 
released  July  26,  1995.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3860,  2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

ProvisicMis  of  the  Regulatory 
Flexibility  Act  of  1960  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commissicm 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 

Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  pemissibk  ex  pmrte  contaqts. 
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For  infonnation  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Andrew  J.  Rhodes, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  95-18794  Filed  7-31-95;  8:45  am] 
BHJJNQ  cooE  ens-oi-F 

47  CFR  Part  73 

[MM  Docket  No.  9S-122,  RM-8668] 

Radio  Broadcasting  Services; 
Lexington,  TN 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Floriplex, 
Inc.,  proposing  the  allotment  of  Channel 
243A  to  Lexington,  Tennessee,  as  the 
community's  second  commercial  FM 
service.  Channel  243A  can  be  allotted  to 
Lexington  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  9.1  Icilometers  (5.6  miles) 
northeast  in  order  to  avoid  a  short- 
spacing  conflict  with  the  licensed  site  of 
Station  WMOD(FM).  Channel  244A, 
Bolivar,  Tennessee.  The  coordinates  for 
Channel  243A  at  Lexington  are  35-43- 
33  and  88-21-13. 

DATES:  Comments  must  be  filed  on  or 
before  September  18, 1995,  and  reply 
comments  on  or  before  October  3, 1995. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Dennis  .  Corbett,  Leventhal, 
Senter  &  Lerman,  Suite  600, 
Washington.  DC  10006-1809  (Coimsel 
for  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT:  Fam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
95-122,  adopted  July  18,  1995,  and 
released  July  26, 1995.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 


3800,  2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibihty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Andrew  J.  Rhodes, 

Acting  Chief,  Allocations  Branch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

(FR  Doc.  95-18796  Filed  7-31-95;  8:45  am) 

BujjNQ  COM  enz-oi-F 


47  CFR  Part  73 

[MM  Docket  No.  95-114,  RM-8666] 

Radio  Broadcasting  Services;  Raton, 
NM 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  N'Joy 
Broadcasting  seeking  the  allotment  of 
Channel  243A  to  Raton,  NM,  as  the 
community's  second  local  FM  service. 
Channel  243A  can  be  allotted  to  Raton 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction,  at  coordinates  36-54- 
00  North  Latitude  and  104-24-00  West 
Longitude. 

DATES:  Comments  must  be  filed  on  or 
before  September  18, 1995,  and  reply 
comments  on  or  before  October  3, 1995. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Mary  Alice  Rateau,  8264 
South  Cody,  Littleton,  CO  80123 
(Petitioner)  and  Larry  G.  Fuss,  P.O.  Box 
1787,  Cleveland,  MS  38732  (Consultant 
to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 418-2180. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
95-114,  adopted  July  10, 1995,  and 
released  July  26, 1995.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800.  2100  M  Street  NW.,  Suite  1-10, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in' 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  infonnation  regarding  proper 
filing  procedvues  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Andrew  J.  Rhodes, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
|FR  Doc.  95-18793  Filed  7-31-95;  8:45  am) 

8IUJN0  COOE  STIZ-ei-F 


47  CFR  Part  73 

[MM  Docket  No.  95-112,  RM-8663] 

Radio  Broadcasting  Services; 
Lordsburg,  NM 

agency:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Hildalgo  County  Broadcasters  to  allot 
Chaimel  279C3  to  Lordsburg.  NM.  as  the 
community's  second  local  FTvl  service. 
Channel  279C3  can  be  allotted  to 
Lordsburg  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  32-20-48;  108-42-36. 
Mexican  concurrence  in  the  allotment  is 
required  since  Lordsburg  is  located 
writhin  320  kilometers  (199  miles)  of  the 
U.S.-Mexican  border. 
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DATES:  Comments  must  be  filed  on  or 
before  September  18, 1995.  and  reply 
comments  on  or  before  October  3, 1995. 
ADDRESSES:  Federal  Commimications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Mark  N.  Lipp,  Esq.,  MuUin. 
Rhyne,  Emmons  and  Topel,  P.C,  1225 
Connecticut  Avenue  NW.,  Suite  300, 
Washington,  DC  20036  (Counsel  to 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
95-112,  adopted  July  10. 1995.  and 
released  July  26,  1995.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800.  2100  M  Street  NW..  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Andrew  J.  Rhodes, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  95-18795  Filed  7-31-95;  8:45  am) 

BiLUNG  COOE  Cni-OI-F 


47  CFR  Part  73 

[MM  Docket  No.  95-111,  RM-8652]  ^ 

RacHo  Broadcasting  Services;  Atttens, 
IL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  WMSl, 
Inc.,  requesting  the  allotment  of 
Channel  241A  to  Athens,  Illinois,  as  that 
community's  first  local  transmission 
service.  Channel  241A  can  be  allotted  to 
Athens  in  compliance  with,  the 
Commission's  minimiun  distance 
separation  requirements  vdth  a  site 
restriction  of  7.4  kilometers  (4.6  miles) 
southwest,  in  order  to  avoid  a  short- 
spacing  to  the  licensed  sites  of  Station 
WHOW(FM).  Channel  240A.  Clinton, 
Illinois,  and  Station  1CMXG{FM), 
Channel  241C1,  Clinton.  Iowa.  The 
coordinates  for  Channel  241A  at  Athens, 
Illinois  are  North  Latitude  39-53-57 
and  West  Longitude  89-46-04. 
DATES:  Conunents  must  be  filed  on  or 
before  September  18, 1995.  and  reply 
comments  on  or  before  October  3.  1995. 
ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Larry  Williams,  WMSl,  Inc., 
2901  S.  Hohnes,  Springfield.  Illinois 
62704. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau. 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
95-111,  adopted  July  5, 1995.  and 
released  July  26.  1995.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919-M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  Inc..  (202)  857- 
3800, 1919  M  Street.  NW.,  Room  246,  or 
2100  M  Street  NW..  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


Fed«^  Conununications  Commission. 

Andrew  J.  Rhodes, 

Acting  Chief,  Allocations  Branch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  95-18800  Filed  7-31-95;  8:45  am) 

BILUNG  COOE  6712-01-F 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1312 
[Ex  Parte  No.  MC-220] 

The  Municipality  of  Anchorage,  AK— 
Notices  for  Rate  Increases  for  Alaska 
Intermodal  Motor/Water  Traffic- 
Petition  for  Rulemaking 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  is  proposing 
a  change  in  its  regulations  to  require 
carriers  filing  new  short-notice 
publications  generally  to  send  the 
filings  to  the  subscriber  not  later  than 
the  time  the  copies  for  official  filing  are 
sent  to  the  Conunission.  This  change 
will  give  subscribers  more  time  to 
consider  the  short -notice  publications. 
DATES:  Written  comments  must  be  filed 
with  the  Commission  by  August  31. 
1995. 

ADDRESSES:  Send  an  original  and  10 
copies  of  pleadings  referring  to  Ex  Parte 
No.  MC-220  to:  (1)  Office  of  the 
Secretary.  Case  Control  Branch, 
Interstate  Commerce  Commission.  1201 
Constitution  Ave..  N.W..  Washington. 
DC  20423;  and  (2)  Petitioner's 
representative:  William  P.  Jackson. 
Jackson  &  Jessup.  P.C.  Post  Office  Box 
1240.  Arlington,  VA  22210-0540. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 
[TDD  for  the  hearing  impaired:  (202) 
927-5721.] 

SUPPLEMENTARY  INFORMATION:  The 
Commission  is  instituting  a  rulemaking 
proceeding  in  response  to  a  petition 
filed  May  25. 1994.  by  the  municipality 
of  Anchorage.  AK.  Petitioner  requested 
new  regulations  that  would  facilitate 
challenges  to  short-notice  rate  increase 
publications  for  intermodal  motor/water 
service  to  and  from  Alaska.  The 
Commission  is  proposing  to  require  that 
all  short-notice  publications — including 
(1)  short-notice  publications  not 
involving  the  intermodal  Alaska  trade; 
and  (2)  rate  decreases  as  well  as 
increases — be  sent  to  subscribers  on  the 
date  the  publications  are  sent  to  the 
Commission  for  filing.  The  full  text  of 
the  regulation  is  set  forth  below. 
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Additional  information  is  contained 
in  the  Commission's  decision.  To  obtain 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  E>ynamic 
Concepts,  Inc.,  Interstate  Commerce 
Commission  Building,  1201 
Constitution  Avenue,  N.W.,  Room  2209, 
Washington,  DC  20423.  Telephone: 
(202)  927-7428.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  927-57^1.) 

Regulatmy  Flexibility  Aaalysis 

We  certify  that  the  proposed 
regulaticHi  will  not  have  a  significant 
econcHnic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601,  et  seq.).  The  proposed 
rule  directly  affects  only  the  mailing 
date  for  notification.  Although  it  may,  in 
a  minor  way,  facilitate  the  ability  of 
small  businesses  to  challenge  rate 
changes,  the  effect  of  the  proposed  rule, 
if  adopted,  will  not  be  significant. 
Nevertheless,  we  welcome  any 
comments  regarding  the  effect  of  the 
proposal  on  small  entities. 

Environmental  and  Energy 
Considerations 

The  proposed  rule  will  not 
significantly  affect  either  the  quality  of 
the  himian  environment  or  the 
conservation  of  energy  resoiut:es.  We 
preliminarily  conclude  that,  if  we 
subsequently  adopt  the  proposed  rule, 
an  environmental  assessment  would  not 
be  necessary  under  our  regulations 
because  the  proposed  action  would  not 
result  in  any  changes  in  carrier 
operations.  See  49  CFR  1105.6(c)(2). 
Nevertheless,  we  invite  comments  on 
the  environmental  and  energy  impacts 
of  the  proposal. 

List  of  Sub)ects  in  49  CFR  Part  1312 

Household  goods  freight  forwarders, 
Motor  carriers.  Moving  of  household 
goods,  Pipelines,  Tariffs,  Water  carriers. 

Decided:  July  13, 1995. 

By  the  Commission,  Chairman  Morgan, 
Vice  Chainnan  Owen,  and  Commissioners 
Simmons  and  McDonald. 

Vemaa  A.  WiOiaias, 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  part  1312 
is  proposed  to  be  amended  as  follows: 


PART  1312— mEQULATIONS  FOR  THE 
PUBLICATION.  POSTING  AND  FHJNQ 
OF  TARIFFS,  SCHEDULES  AND 
RELATED  DOCUMENTS  OF  ItfOTOR, 
PIPELME  AND  WATER  CARRIERS, 
AND  HOUSEHOLD  GOODS  FREIGHT 
FORWARDERS 

1.  The  authority  citation  for  part  1312 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553;  49  U.S.C  10321, 
10762,  and  10767. 

2.  Section  1312.6,  paragraph  (b){2)  is 
proposed  to  be  revised  to  read  as 
follows: 


§1312.*    FumleMng  copies  of 
publications. 


(b)*  *  • 

(2)  Newly-issued  tariffs,  supplements, 
or  loose-leaf  pages,  including  short- 
notice  publications,  shall  be  sent  to  each 
subscriber  not  later  than  the  time  the 
copies  for  official  filing  are  sent  to  the 
Commission,  except  that  with  the 
advance,  written  permission  of  the 
subscriber,  any  publication  may  be  sent 
not  later  than  5  working  days  after  the 
time  the  copies  are  sent  to  the 
Commission. 
***** 

(FR  Doc.  95-18825  Filed  7-31-95;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  663 

[Docket  No.  •50209046-6191-04;  I.D. 
071495A] 

RIN  0648-AQ82 

Pacific  Coast  Groundfish  Fisheries; 
Control  Date 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Advance  notice  of  proposed 

rulemaking;  consideration  of  a  control 

date. 

SUMMARY:  This  notice  announces  that 
the  Pacific  Fishery  Management  Council 
(Council)  is  considering  whether  there 
is  a  need  to  impose  additional 
management  measures  to  further  Umit 
harvest  capacity  in  the  nontrawl  limited 
entry  fishery  for  sablefish  in  the  Pacific 
groundfish  fishery  in  the  exclusive 
economic  zone  (EEZ)  off  the  States  of 
Washington,  Oegon,  and  California.  If  it 
is  determined  that  there  is  a  need  to 


impose  additional  management 
measures,  the  Council  may  recommend 
a  rulemaking  to  do  so.  Possible 
measures  include  the  establishment  of  a 
limited  entry  program  for  the  sablefish 
fishery  through  the  establishment  of  a 
sablefish  endorsement  for  nontrawl 
limited  entry  "A"  permits  to  control 
participation  or  effort  in  the  nontrawl 
sablefish  fishery.  If  a  limited  entry 
program  is  established,  the  Coimcil  is 
considering  June  29, 1995,  as  a  possible 
control  date.  Ccmsideration  of  a  control 
date  is  intended  to  discourage  new  entry 
by  nontrawl  "A"  permit  holders  into  the 
sablefish  fishery  based  on  economic 
speculation  during  the  Coimcil's 
deliberation  on  the  issues.  Persons 
interested  in  the  limited  entry  sablefish 
fishery  should  contact  the  Council  to 
stay  up  to  date  on  the  management 
direction  in  the  fishery. 
DATES:  Comments  must  be  submitted  by 
August  31, 1995. 
AOOAESSES:  Comments  should  be 
directed  to  the  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  206-526-6140;  or 
Rodney  R.  Mclnnis  310-980-^040; 
SUPPLEMENTARY  INFORMATION:  The 
Fishery  Management  Plan  (FMP)  for 
Pacific  groundfish  was  approved  on 
January  4, 1982  (47  FR  43964;  October 
5,  1982),  and  implementing  regulations 
appear  at  50  CFR  parts  611  and  663.  On 
November  16,  1992,  NMFS  published 
final  regulations  implementing 
Amendment  6  to  the  Pacific  groundfish 
FMP  (57  FR  54001),  codified  at  50  CFR 
part  663,  subpart  C.  Amendment  6  and 
its  implementing  regulations  establish  a 
li  ;ense  limitation  limited  entry  program 
for  the  commercial  groundfish  fishery 
based  on  the  issuance  of  gear-specific 
Federal  limited  entry  permits.  Limited 
entry  permits  are  endorsed  for  one  or 
more  of  three  gear  types  (trawl,  longline, 
and  trap  (or  pot)).  A  vessel  meeting 
specific  minimum  landing  requirements 
with  a  particular  gear  during  the 
qualifying  "window  period"  (July  11, 
1984,  through  August  1,  1988)  received 
a  transferable  permit  with  an  "A" 
endorsements  for  that  gear. 

Amendment  6  also  divides  the  Pacific 
Coast  commercial  groundfish  fishery 
into  two  segments.  The  first  segment  is 
the  limited  entry  fishery,  consisting  of 
vessels  with  limited  entry  permits 
endorsed  for  longline  and/ or  trap  (ot 
pot)  gear  and  all  vessels  using  trawl 
gear.  The  second  segment  is  the  open 
access  fishery,  consisting  of  vessels 
using  all  other  gear,  as  well  as  vessels 
that  do  not  have  limited  entry  permits 
endorsed  for  use  of  longline  or  trap  (or 


pot)  gear,  but  that  make  small  landings 
with  longline  or  trap  (or  pot)  gear. 

The  annual  sablefish  harvest 
guideline,  after  deductions  for  treaty 
Indian  harvest  and  allocation  to  the 
open  access  fishery,  is  divided  between 
the  limited  entry  trawl  fishery  (58 
peicent)  and  the  limited  entry  longline/ 
fish  trap  (or  pot)  fishery  (42  percent), 
which  is  called  the  nontrawl  fishery. 
The  regular  sablefish  fishing  season  for 
nontrawl  vessels  with  limited  entry 
pennits  has  been  progressively  shorter 
each  year  for  the  past  several  years  as  a 
result  of  shrinking  harvest  guidelines 
and  increased  fishing  effort. 
Competition  for  the  limited  resource  has 
reached  critical  levels,  and  the  Council 
has  considered  several  approaches  to 
addressing  the  major  problems.  The 
1995  season  is  expected  to  be  the 
shortest  on  record,  approximately  7 
days.  IDespite  the  fact  that  the  number 
of  nontrawl  limited  entry  "A"  licenses 
is  limited  to  237,  only  131  landed 
sablefish  diuing  1994,  leaving  an 
additional  106  permits  that  represent 
latent  effort  that  potentially  could 
participate  in  future  sablefish  harvests. 

In  June  1995,  the  Council  held  a 
scoping  meeting  to  solicit  input  from 
the  industry  and  the  public  on  future 
1  management  of  the  nontrawl  fisheries. 
Based  on  the  results  of  the  meeting,  the 
Council  is  beginning  the  development  of 
management  options  for  the  fishery.  The 
range  of  options  the  Council  will 
consider  includes,  but  is  not  limited  to, 
limiting  participation  in  the  sablefish 
fishery  only  to  those  permit  holders 
with  a  past  history  of  sablefish  landings, 
differential  cumulative  trip  limits  based 
on  fishermen  receiving  "points"  for 
meeting  certain  qualifying  criteria,  a 
two-tier  system  of  cumulative  trip  limits 
based  on  historical  sablefish  landings 
during  particular  qualifying  time 
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periods,  equal  shares  or  cumulative  trip 
limits,  associating  trip  limits  with 
pennits  and  allowing  use  of  more  than 
one  permit  on  a  vessel,  split  seasons, 
and  area  management.  The  Council  has 
previously  considered  individual 
transferable  quota  (ITQ)  options,  but  has 
delayed,  indefinitely,  further 
consideration  pending  changes  to  the 
Magnuson  Act. 

Implementation  of  any  management 
measures  for  the  fishery  may  require 
preparation  by  the  Council  of  an 
amendment  to  either  or  both  the  Pacific 
groundfish  FMP  or  its  implementing 
regulations.  The  Council  will  discuss 
these  issues  at  its 

August  1995  meeting  in  San 
Francisco,  CA.  In  either  event, 
publication  of  a  proposed  rule  with  a 
public  comment  period,  NMFS' 
approval  of  the  rule  or  FMP 
amendment,  and  publication  of  a  final 
rule  would  be  required. 

As  the  Council  considers  management 
options,  some  permit  holders  who  do 
not  currently  harvest  sablefish  with 
limited  entry  gear,  and  have  never  done 
so,  may  decide  to  enter  the  fishery  for 
the  sole  purpose  of  establishing  a  record 
of  making  commercial  landings  of 
sablefish.  When  management  authorities 
begin  to  consider  limited  access 
management  regimes,  this  kind  of 
speculative  entry  often  is  responsible  for 
a  rapid  increase  in  fishing  effort  in 
fisheries  that  are  already  fully 
developed  or  overdeveloped.  The 
original  fishery  problems,  such  as 
overcapitalization  or  overfishing,  may 
be  exacerbated  by  the  entry  of  new 
participants.  If  management  measures  to 
limit  participation  or  effort  in  the 
fishery  are  determined  to  be  necessary, 
the  Coimcil  is  considering  June  29, 
1995,  as  the  control  date.  Anyone 
entering  the  fishery  after  that  date  may 


not  be  assured  of  futvue  participation  in 
the  fishery  if  a  management  regime  is 
developed  and  implemented  that  limits 
the  number  of  participants  in  the 
fishery. 

Consideration  of  a  control  date  does 
not  commit  the  Council  or  NMFS  to  any 
particular  management  regime  or 
criteria  for  entry  into  the  sablefish 
fishery.  Fishermen  are  not  guaranteed 
future  participation  in  the  sablefish 
fishery,  regardless  of  their  date  of  entry 
or  intensity  of  participation  in  the 
fishery  before  or  after  the  control  date 
under  consideration.  The  Council  may 
subsequently  choose  a  different  control 
date,  or  it  may  choose  a  management 
regime  that  does  not  make  use  of  such 
a  date.  For  example,  on  February  5, 
1992  (57  FR  4394).  NMFS  published  in 
the  Federal  Register  a  notice  of  control 
date  informing  fishermen  that  a  vessel 
or  individual  entering  the  Pacific 
groundfish  or  Pacific  halibut  fisheries 
off  the  States  of  Washington,  Oregon, 
and  California,  may  be  assigned  a  lesser 
priority  for  issuance  and  shares  of  ITQ 
shares  in  a  potential  ITQ-based  limited 
access  system.  The  Council  may  choose 
to  give  variably  weighted  consideration 
to  fishermen  in  the  fishery  before  and 
after  the  control  date.  Other  qualifying 
criteria,  such  as  documentation  of 
commercial  landings  and  sales,  may  be 
applied  for  entry.  The  Council  may 
choose  also  to  take  no  further  action  to 
control  entry  or  access  to  the  sablefish 
fishery,  in  which  case  the  control  date 
may  be  rescinded. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  July  27, 1995. 

Richard  B.  Stone, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  95-18832  Filed  7-27-95;  3:08  pmj 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspaction 
Service 

[Doclwt  No.  95-059-1] 

Receipt  of  Petition  for  Detennination  of 
Nonragulated  Status  for  Genetically 
Engineered  Com 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  received  a 
petition  from  the  Dekalb  Genetics 
Corporation  seeking  a  determination  of 
nonregulated  status  for  a  com  line 
designated  as  B16  that  has  been 
genetically  engineered  for  tolerance  to 
the  herbicide  glufosinate.  The  petition 
has  been  submitted  in  accordance  with 
our  regulations  concerning  the 
introduction  of  certain  genetically 
engineered  organisms  and  products.  In 
accordance  with  those  regulations,  we 
are  soliciting  public  comments  on 
whether  this  com  line  presents  a  plant 
pest  risk. 

DATES:  Written  comments  must  be 
received  on  or  before  October  2, 1995. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  95-059-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  95-059-1.  A  copy  of  the 
petition  and  any  comments  received 
may  be  inspected  at  USDA,  room  1141, 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  access 
to  that  room  to  inspect  the  petition  or 
comments  are  asked  to  call  in  advance 
of  visiting  at  (202)  690-2817. 


FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Keith  Reding,  Biotechnologist, 
Biotechnology  Permits,  BBEP,  APHIS, 
Suite  5B05,  4700  River  Road,  Unit  147, 
Riverdale.  MD  20737-1237;  (301)  734- 
7612.  To  obtain  a  copy  of  the  petition, 
contact  Ms.  Kay  Peterson  at  (301)  734- 
7601. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340. 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests,"  regulate, 
among  other  things,  the  introduction 
(importation,  interstate  movement,  or 
release  into  the  environment)  of 
organisms  and  products  altered  or 
produced  through  genetic  engineering 
that  are  plant  pests  or  that  there  is 
reason  to  believe  are  plant  pests.  Such 
genetically  engineered  organisms  and 
products  are  considered  "regulated 
articles." 

The  regulations  in  §  340.6(a)  provide 
that  any  person  may  submit  a  petition 
to  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  seeking  a 
determination  that  an  article  should  not 
be  regulated  under  7  CFR  part  340. 
Paragraphs  (b)  and  (c)  of  §  340.6 
describe  the  form  that  a  petition  for 
determination  of  nonregulated  status 
must  take  and  the  information  that  must 
be  included  in  the  petition. 

On  May  25, 1995.  APHIS  received  a 
petition  (APHIS  Petition  No.  95-145- 
Olp)  from  the  Dekalb  Genetics 
Corporation  (Dekalb)  of  Mystic,  CT, 
requesting  a  determination  of 
nonregulated  status  under  7  CFR  part 
340  for  a  glufosinate  tolerant  com  line 
designated  as  B16.  The  Dekalb  petition 
states  that  the  subject  com  line  should 
not  be  regulated  by  APHIS  because  it 
does  not  present  a  plant  pest  risk. 

As  described  in  tne  petition,  com  line 
B16  has  been  genetically  engineered 
with  the  bar  gene  isolated  from 
Streptomyces  hygroscopicus  that 
encodes  a  phosphinothricin 
acetyltransferase  (PAT)  enzyme,  which, 
when  introduced  into  a  plant  cell, 
inactivates  glufosinate,  also  known  as 
phosphinothricin,  the  active  ingredient 
in  the  herbicide  Liberty®  The  bar  gene 
was  introduced  into  the  subject  com 
line  by  microprojectile  bombardment 
and  its  expression  is  under  the  control 
of  the  35S  promoter  derived  frt)m  the 
plant  pathogen  cauliflower  mosaic  virus 


and  the  Agrobacterium  tumefaciens 
transcript  7  (Tr  7)  3'  regulatory  region. 
Dekalb's  com  line  B16  is  currently 
considered  a  regulated  article  imder  the 
regulations  in  7  CFR  part  340  because  it 
contains  gene  sequences  derived  from 
plant  pathogenic  sources.  The  subject 
com  line  has  been  evaluated  in  field 
trials  conducted  since  1991  under 
APHIS  permits  or  notifications.  In  the 
process  of  reviewing  the  applications  for 
field  trials  of  the  subject  com,  APHIS 
determined  that  the  vectors  and  other 
elements  were  disarmed  and  that  the 
trials,  which  were  conducted  imder 
conditions  of  reproductive  and  physical 
containment  or  isolation,  would  not 
present  a  risk  of  plant  pest  introduction 
or  dissemination. 

In  the  Federal  Plant  Pest  Act,  as 
amended  (7  U.S.C.  ISOaa  et  seq.),  "plant 
pest"  is  defined  as  "any  living  stage  of: 
Any  insects,  mites,  nematodes,  slugs, 
snails,  protozoa,  or  other  invertebrate 
animals,  bacteria,  fungi,  other  parasitic 
plants  or  reproductive  parts  thereof, 
viruses,  or  any  organisms  similar  to  or 
allied  with  any  of  the  foregoing,  or  any 
infectious  substances,  which  can 
directly  or  indirectly  injure  or  cause 
disease  or  damage  in  any  plants  or  parts 
thereof,  or  any  processed,  manufactured 
or  other  products  of  plants."  APHIS 
views  this  definition  very  broadly.  The 
definition  covers  direct  or  indirect 
injury,  disease,  or  damage  not  just  to 
agricultural  crops,  but  also  to  plants  in 
general,  for  example,  native  species,  as 
well  as  to  organisms  that  may  be 
beneficial  to  plants,  for  example, 
honeybees,  rhizobia,  etc. 

This  genetically  engineered  com  line 
is  also  currently  subject  to  regulation  by 
other  agencies.  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  responsible 
for  the  regulation  of  pesticides  under 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended  (7 
U.S.C.  136  et  seq.).  FIFRA  requires  that 
all  pesticides,  including  herbicides,  be 
registered  prior  to  distribution  or  sale, 
unless  exempt  by  EPA  regulation.  Plants 
that  have  been  genetically  modified  for 
tolerance  or  resistance  to  herbicides  are 
not  regulated  under  the  FTFRA  because 
the  plants  themselves  are  not 
considered  pesticides. 

In  cases  in  which  the  genetically 
modified  plants  allow  for  a  new  use  of 
an  herbicide  or  involve  a  diffierent  use 
pattem  for  the  herbicide,  the  EPA  must 
approve  the  new  or  different  use.  In 
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conducting  such  an  approval,  the  EPA 
considers  the  possibility  of  adverse 
efiects  to  human  health  and  the 
environment  from  the  use  of  this 
herbicide.  When  the  use  of  the  herbicide 
on  the  genetically  modified  plant  would 
result  in  an  increase  in  the  residues  of 
the  herbicide  in  a  food  or  feed  crop  for 
which  the  herbicide  is  currently 
registered,  or  in  new  residues  in  a  crop 
for  which  the  herbicide  is  not  currently 
registered,  establishment  of  a  new 
tolerance  or  a  revision  of  the  existing 
tolerance  would  be  required.  Residue 
tolerances  for  pesticides  are  established 
by  the  EPA  under  the  Federal  Food. 
Drug  and  Cosmetic  Act  (FFDCA)  (21 
U.S.C.  201  et  seq.),  and  the  Food  and 
Ekug  Administration  (FDA)  enforces 
tolerances  set  by  the  EPA  under  the 
FFDCA. 

The  FDA  published  a  statement  of 
poltcy  on  foods  derived  from  new  plant 
varieties  in  the  Federal  Register  on  May 
29, 1992  (57  FR  22984-23005).  The  FDA 
statement  of  policy  includes  a 
discussion  of  the  FDA's  authority  for 
ensuring  food  safety  imder  the  FFDCA, 
and  provides  guidance  to  industry  on 
the  scientific  considerations  associated 
with  the  development  of  foods  derived 
from  new  plant  varieties,  including 
thoee  plants  developed  through  the 
techniques  of  genetic  engineering. 

In  accordance  with  §  340.6(d)  of  the 
regulations,  we  are  publishing  this 
notice  to  inform  the  public  that  APHIS 
will  accept  written  comments  regarding 
th«  Petition  for  Detennination  of 
Nosregulated  Status  from  any  interested 
person  for  a  period  of  60  days  from  the 
date  of  this  notice.  The  petition  and  any 
comments  received  are  available  for 
public  review,  and  copies  of  the  petition 
may  be  ordered  (see  the  AOOAEStES 
section  of  this  notice). 

After  the  comment  period  closes, 
APHIS  will  review  the  data  submitted 
by  the  petitioner,  all  written  CMnments 
received  during  the  comment  period, 
and  any  other  relevant  information. 
Based  on  the  available  information, 
APHIS  will  furnish  a  response  to  the 
petitioner,  either  approving  the  petition 
in  whole  or  in  part,  or  denying  the 
petition.  APHIS  will  then  pniblish  a 
iMtice  in  the  Federal  Register 
HUiouncing  the  regulatory  status  of 
Dekalb's  com  line  B16  and  the 
availability  of  APHIS'  written  decision. 

Autksrity:  7  U.S.C.  150aa-150ji.  151-167. 
and  1622n;  31  U.S.C.  9701;  7  CFR  2.17,  2.51. 
and  371.2(c). 


Done  in  Washington,  DC,  this  24th  day  of 
July  1995. 
Lonaie  J.  King, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  95-18777  Filed  7-31-95;  8:45  am) 
MLUNQ  CODE  341».»«^ 


Grain  Inspection,  Pacliers  and 
Stoclcyards  Administratlen 

Opportunity  for  Designation  in  the 
Alton  (H.).  CoiumiMS  (OH),  and  Farwell 
(TX)  Areas 

AQENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice. 

SUMMARY:  The  United  States  Grain 
Standards  Act,  as  amended  (Act), 
provides  that  official  agency 
designations  will  end  not  later  than 
triennially  and  may  be  renewed.  The 
designation  of  Alton  Grain  Inspection 
Department  (Alton),  will  end  March  31, 
1996;  the  designation  of  Columbus 
Grain  Inspection.  Inc.  (Columbus),  will 
end  Febmary  28, 1996;  and  the 
designation  of  Farwell  Grain  Inspection, 
Inc.  (Farwell),  will  end  January  31, 
1996,  according  to  the  Act,  and  GIPSA 
is  asking  persons  interested  in  providing 
official  services  in  the  Alton,  Columbus, 
and  Farwell  areas  to  submit  an 
application  for  designation. 
DATES:  Applications  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  August  30, 1995. 
ADDRESSES:  Applications  must  be 
submitted  to  Janet  M.  Hart,  Chief, 
Review  Branch,  Compliance  Division, 
GIPSA,  USDA,  Room  1647  South 
Building,  P.O.  Box  96454,  Washington, 
DC  20090-6454.  Telecopier  (FAX)  users 
may  send  applications  to  the  automatic 
telecopier  machine  at  202-690-2755, 
attention:  Janet  M.  Hart.  If  an 
application  is  submitted  by  telecopier, 
GIPSA  reserves  the  right  te  request  an 
original  application.  All  applications 
will  be  made  available  for  public 
inspecticm  at  this  address  located  at 
1400  Independence  Avenue,  S.W.. 
during  regular  business  hours. 
FOR  FtfflTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-726-8525. 
SUrPLCMcHTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12i66 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

Section  7(fKl)  of  the  Act  authorizes 
GIPSA'  Administrator  to  (iesignate  a 
qualified  applicant  to  provi^  official 


services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
able  than  any  other  applicant  to  provide 
such  official  services. 

GIPSA  designated  Alton,  main  office 
located  in  Florissant,  Missouri,  to 
provide  official  inspection  services 
under  the  Act  on  April  1,  1993; 
Columbus,  main  office  located  in 
Circleville,  Ohio,  to  provide  efficial 
inspection  services  under  the  Act  on 
March  1, 1993;  and  Farwell,  main  office 
located  in  Farwell,  Texas,  to  provide 
official  inspection  services  under  the 
Act  on  February  1, 1993. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(0  of  the  Act.  "The  designation 
of  Altcm  ends  on  March  31, 1996.  The 
designation  of  Columbus  ends  on 
Febmary  28, 1996,  and  the  designation 
of  Farwell  ends  on  January  31, 1996. 
The  geographic  area  presently  Ksigned 
to  Alton,  in  the  State  of  Ilhnois, 
purauant  to  Section  7(fH2)  of  the  Act. 
which  may  be  assigned  to  the  applicant 
selected  for  designation  is  as  follows: 

Calhoun,  Jersey,  and  Madison  (West 
of  State  Route  4  and  North  of  Interstate 
70  and  270)  Counties. 

The  geographic  area  preMntly 
assigned  to  Columbus,  in  the  States  of 
Ohio  and  Michigan,  pursuant  to  Section 
7(f)(2)  of  the  Act,  which  may  be 
assigned  to  the  applicant  selected  for 
designation  is  as  follows: 

In  Ohio: 

Bounded  on  the  North  by  the  northmn 
Lucas  County  Une  east  to  Lake  Erie;  the  . 
Lake  Erie  shoreline  east  to  the  CHsio- 
Pennsylvania  State  line; 

Bounded  on  the  East  by  the  Ohio- 
Pennsylvania  State  line  south  to  the 
Ohio  River; 

Bounded  on  the  Soutk  by  the  Ohio 
River  south-southwest  to  the  western 
Scioto  County  line;  and 

Bounded  cmi  the  West  by  the  western 
Scioto  County  line  north  to  State  Route 
73;  State  Route  73  northwest  to  U.S. 
Route  22;  U.S.  Route  22  west  to  U.S. 
Route  68;  U.S.  Route  68  nerth  te  Clark 
County;  the  northern  Clark  County  line 
west  to  State  Route  360;  State  Route  560 
north  to  State  R«ute  29S;  State  Route 
296  west  to  Interstate  75;  Interstate  75 
north  to  State  Route  47;  State  R»ute  47 
northeast  te  U.S.  Route  68  (including  all 
of  Sidney,  Ohio);  U.S.  Reu*c  68  north  to 
U.S.  Route  30;  U.S.  Route  36  east  to 
State  Route  19;  State  Route  19  north  to 
Seneca  County;  the  southern  Seneca 
County  line  we'-i  to  State  Route  53;  State 
Route  53  north  to  Sandusky  County;  the 
southern  Sendusky  County  !♦««  weal  to 
State  Route  596;  State  iieute  59«  north 
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to  Ottawa  County;  the  southern  and 
western  Ottawa  and  Lucas  County  lines. 

In  Michigan:  those  sections  of 
Jackson,  Lenawee,  and  Monroe  Counties 
which  are  east  of  State  Route  127  and 
south  of  State  Route  50. 

Columbus'  assigned  geographic  area 
does  not  include  the  following  export 
port  locations  inside  Columbus'  area 
which  have  been  and  will  continue  to 
be  serviced  by  FX^IS:  The  Andersons, 
Toledo  and  Maumee,  Ohio;  Cargill,  Inc.. 
Toledo  and  Maumee,  Ohio; 
Cotmtrymark  Cooperative.  Inc.,  Toledo, 
Ohio;  and  Burdick  Grain,  Huron.  Ohio. 

The  geographic  area  presently 
assigned  to  Farwell,  in  the  States  of 
Arizona,  New  Mexico,  and  Texas, 
pursiiant  to  Section  7(0(2)  of  the  Act, 
which  may  be  assigned  to  the  applicant 
selected  for  designation  is  as  follows: 

Maricopa,  Pinal,  and  Yuma  Counties, 
Arizona.  Bernalillo,  Chaves,  Curry, 
DeBaca.  Eddy.  Guadalupe.  Lea.  C^ay. 
Roosevelt,  San  Miguel,  Santa  Fe. 
Torrance,  and  Union  Counties,  New 
Mexico. 

Bailey,  Deaf  Smith  (west  of  State 
Route  214),  Lamb  (south  of  U.S.  Route 
70  and  west  of  FM  303),  and  Parmer 
Counties,  Texas. 

Interested  persons,  including  Alton. 
Columbus,  and  Farwell,  are  hereby 
given  the  opportunity  to  apply  for 
designation  to  provide  official  services 
in  the  geographic  area  specified  above 
under  the  provisions  of  Section  7(f)  of 
the  Act  and  section  800.196(d)  of  the 
regulations  issued  thereunder. 
Designation  in  the  Alton  specified 
geographic  area  is  for  the  period 
beginning  April  1, 1996,  and  ending 
January  31, 1999.  Designation  in  the 
Columbus  specified  geographic  area  is 
for  the  period  beginning  March  1, 1996, 
and  ending  January  31, 1999. 
Designation  in  the  Farwell  specified 
geographic  area  is  for  the  period 
beginning  February  1, 1996,  and  ending 
January  31, 1999.  Persons  wishing  to 
apply  for  designation  should  contact  the 
Compliance  Division  at  the  address 
hsted  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated. 

AUTHO««TY:  Pub.  L  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.) 

Dated:  )uly  19, 1995 
Neil  E.  Porter 

Director,  Compliance  Division 

|FR  Doc.  95-18724  Filed  7-31-95;  8:45  am) 


Opportunity  to  Comment  on  the 
Applicant  for  the  Northern  Mtehigan 
Region 

AGENCY:  Oain  Inspection.  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice. 

SUMMARY:  GIPSA  requests  comments  on 
the  applicant  for  designation  to  provide 
official  services  in  the  Northern 
Michigan  region. 

DATES:  Comments  must  be  postmarked, 
or  sent  by  telecopier  (FAX)  or  electronic 
mail  by  August  30, 1995. 
AOOftESSES:  Comments  must  be 
submitted  in  writing  to  Janet  M.  Hart, 
Chief,  Review  Brandi,  Compliance 
Envision,  GIPSA,  USDA,  Room  1647 
South  Building,  P.O.  Box  96454. 
Washington.  DC  20090-6454. 
SprintMail  users  may  respond  to 
IA:ATTMAIL.0:USDA,ID:A36JHART1. 
ATTMAIL  and  FTS2000MAIL  users 
may  respond  to  IA36JHART.  Telecopier 
(FAX)  users  may  send  comments  to  the 
automatic  telecopier  machine  at  202- 
690-2755.  All  comments  received  will 
be  made  available  for  public  inspection 
at  the  above  address  located  at  1400 
Independence  Avenue.  S.W..  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  June  1, 1995,  Federal  Register 
(60  FR  28570),  GIPSA  asked  persons 
interested  in  providing  official  services 
in  the  Northern  Michigan  region  to 
submit  an  application  for  designation. 
There  was  one  applicant.  Michigan 
Grain  Inspection  Services,  Inc. 
(Michigan),  main  office  located  in 
Marshall,  Michigan,  applied  for  the 
entire  area  specified  in  the  June  1, 1995. 
Federal  Register. 

GIPSA  is  publishing  this  notice  to 
provide  interested  persons  the 
opportunity  to  present  comments 
concerning  the  applicant.  Commenters 
are  encouraged  to  submit  reasons  and 
pertinent  data  for  support  or  objection 
to  the  designation  of  this  applicant.  All 
comments  must  be  submitted  to  the 
Compliance  Division  at  the  above 
address.  Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  GIPSA  will 
publish  notice  of  the  final  decision  in 
the  Federal  Register,  and  GIPSA  will 
send  the  applicant  written  notification 
of  the  decision. 


AUTHOMTY:  Pub.  L.  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C  71  et  seq.) 

Dated:  July  19. 199S 
NeUE.Porter 

Director,  Compliance  Division 

IFR  Doc.  95-18723  Filed  7-31-95;  8:45  am] 

■LUNO  COM  Mie-IN-P 


Designation  forihe  Fremont  (NE)  and 
Titus  ON)  Areas 

AGENCY:  Grain  Inspection.  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice. 

SUMMARY:  GIPSA  announces  the 
designation  of  Fremont  Grain  Inspection 
Department,  Inc.  (Fremont),  and  Titus 
Grain  Inspection.  Inc.  (Titus),  to  provide 
official  services  under  the  United  States 
Grain  Standards  Act.  as  amended  (Act). 
EFFECTIVE  DATES:  September  1. 1995. 
ADDRESSESLjpnet  M.  Hart.  Chief.  Review 
Branch.  Compliance  Division,  GIPSA, 
USDA.  Room  1647  South  Building,  P.O. 
Box  96454.  Washington,  DC  20090- 
6454. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departments  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  March  1, 1995,  Federal  Register 
(60  FR  11069).  GIPSA  asked  persons 
interested  in  providing  official  services 
in  the  geographic  areas  assigned  to 
Fremont  and  Titus  to  submit  an 
application  for  designation. 
Applications  were  due  by  March  31. 
1995.  Fremont  and  Titus,  the  only 
applicants,  each  applied  for  designation 
in  the  entire  area  Uiey  are  currently 
assigned. 

GIPSA  requested  comments  on  the 
applicant  in  the  April  21,  1995,  Federal 
Register  (60  FR  19882).  Comments  were 
due  by  May  30. 1995.  GIPSA  received 
one  comment  by  the  deadline.  The 
comment  supported  the  designation  of 
Titus. 

GIPSA  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(f)(1)(A)  of  the  Act; 
and  according  to  Section  7(f)(1)(B), 
determined  that  Fremont  and  "Titus  are 
able  to  provide  official  services  in  the 
geographic  areas  for  which  they  applied. 
Effective  September  1, 1995,  and  ending 
August  31. 1998.  Fremont  and  Titus  are 
designated  to  provide  official  inspection 
services  in  the  geographic  areas 
specified  in  the  March  1, 1995,  Federal 
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Register.  Interested  persons  may  obtain 
official  services  by  contacting  Fremont 
at  402-721-1270  and  Titus  at  317-497- 
2202. 

AUTHOMTY:  Pub.  L  94-582,  90  Stat  2867, 
as  amended  (7  U.S.C.  71  et  seq.) 

Dated:  July  19, 1995 
Neil  E.  Porter 

Director,  Compliance  Division 

(FR  Doc.  95-18726  Filed  7-31-95;  8:45  am] 

BILUNG  COOE  3410-EH-F 


Opportunity  to  Comment  on  the 
Applicants  for  the  Amarlllo  (TX), 
Schaal  OA),  and  Wisconsin  Areas 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice. 

SUMMARY:  GIPSA  request  comments  on 
the  applicants  for  designation  to  provide 
official  services  in  the  geographic  areas 
currently  assigned  to  Amarillo  Grain 
Exchange.  Inc.  (Amarillo),  D.  R.  Schaal 
Agency,  Inc.  (Schaal).  and  Wisconsin 
Department  of  Agriculture,  Trade  and 
Consumer  Protection  (Wisconsin). 
DATES:  Comments  must  be  postmarked, 
or  sent  by  telecopier  (FAX)  or  electronic 
mail  by  August  30. 1995. 
ADDRESSES:  Comments  must  be 
submitted  in  writing  to  Janet  M.  Hart, 
Chief,  Review  Brandi,  Compliance 
Division,  GIPSA,  USDA,  Room  1647 
South  Building,  P.O.  Box  96454. 
Washington.  DC  20090-6454. 
SprintMail  users  may  respond  to 
(A:ATTMAIL,0:USDA,ID:A36JHART1. 
ATTMAIL  and  FTS2000MAIL  users 
may  respond  to  IA36JHART.  Telecopier 
(FAX)  users  may  send  comments  to  the 
automatic  telecopier  machine  at  202- 
690-2755,  attention:  Janet  M.  Hart.  All 
comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400 
Independence  Avenue.  S.W.,  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-6525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  Jime  1. 1995,  Federal  Register 
(60  FR  28570),  GIPSA  asked  persons 
interested  in  providing  official  services 
in  the  geographic  areas  assigned  to 
Amarillo,  Schaal,  and  Wisconsin  to 
submit  an  application  for  designation. 
There  were  four  appUcants:  Amarillo 
and  Schaal  applied  for  designation  to 


provide  o^cial  inspection  services  in 
the  entire  areas  ciirrently  assigned  to 
them;  A.  V.  Tischer  and  Son,  Inc. 
(Tischer),  applied  for  the  portions  of 
Schaal  s  area  that  does  not  include  the 
grain  elevators  that  are  located  inside 
Schaal  s  area;  and  Wisconsin  applied  for 
designation  to  provide  official 
inspection  and  Class  X  and  Y  weighing 
services  in  the  entire  area  currently 
assigned  to  them. 

GPSA  is  publishing  this  notice  to 
provide  interested  persons  the 
opportunity  to  present  comments 
concerning  the  applicants.  Commenters 
are  encouraged  to  submit  reasons  and 
pertinent  data  for  support  or  objection 
to  the  designation  of  these  applicants. 
All  comments  must  be  submitted  to  the 
Compliance  Division  at  the  above 
address.  Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  GIPSA  will 
publish  notice  of  the  final  decision  in 
the  Federal  Register,  and  GIPSA  will 
send  the  applicants  written  notification 
of  the  decision. 

AUTHOWTY:  Pub.  L.  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.) 

Dated:  July  19, 1995 
Neil  E.  Porter 

Director,  Compliance  Division 

IFR  Doc.  95-18725  Filed  7-31-95;  8:45  am) 

BILUNQ  COOE  3410-EN-F 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Loan  Guarantees  to  Israel;  Notice  of 
Investment  Opportunity 

The  Government  of  Israel  (the  "GOI") 
wishes  to  select  a  lead  managing 
underwriter  for  the  structuring  and  sale 
of  U.S.  Agency  for  International 
Development  {"USAID")-guaranteed 
loans.  The  USAII>guaranteed  loans 
have  been  authorized  by  Public  Law 
102-391.  and  are  being  provided  in 
connection  with  Israel's  extraordinary 
humanitarian  effort  to  resettle  and 
absorb  immigrants  into  Israel  from  the 
republics  of  the  former  Soviet  Union, 
Ethiopia  and  other  countries. 

The  legislation  authorizes  the 
guaranty  by  USAID  of  up  to  $10  billion 
principal  amount  of  loans  over  a  five- 
year  period,  with  a  maximum  of  $2 
billion  in  loans,  offered  in  one  or  more 
trenches,  to  be  guaranteed  in  each  of  the 
five  fiscal  years.  This  Notice  is  in 
connection  with  the  GOI's  selection  of 
managing  underwriters  for  an  offering 
contemplated  to  be  made  under  the 
authorization  for  the  current  fiscal  year. 

The  lead  managing  underwriter  for 
the  proposed  transaction  will  be 


selected  through  a  competitive  bid  on 
the  expected  pricing  date.  In  order  to 
pre-qualify  for  participation  in  the 
competitive  sale,  potential  bidders  must 
demonstrate  the  requisite  financial  and 
technical  capabilities  by  their  responses 
to  a  Request  for  Proposals  ("RFP"), 
which  will  be  available  from  the  GOI  on 
or  about  July  28, 1995.  Proposals  must 
be  submitted,  in  accordance  with  the 
RFP,  by  5:00  p.m.  on  August  7,  1995. 
For  information  regarding  the 
submission  of  proposals,  please  contact 
Mr.  Eliahu  Ziv-Zitouk,  Chief  Fiscal 
Officer,  Ministry  of  Finance  of  the 
Government  of  Israel.  800  Second 
Avenue,  New  York,  N.Y.  10017  (fax: 
212/499-5715). 

The  GOI  reserves  the  right  to  limit  the 
number  of  firms  that  are  eligible  to 
submit  bids  to  underwrite  the  proposed 
transaction,  and  to  reject  any  or  all  bids. 
In  order  to  be  eligible  for  selection  as  a 
managing  underwriter,  an  institution 
must  be  a  member  of  the  National 
Association  of  Securities  Dealers,  and 
otherwise  meet  the  legal  requirements 
for  serving  such  role.  All  firms  are 
encouraged  to  seek  to  prequalify. 
regardless  of  ethnic  origin,  race  or 
gender. 

The  full  repayment  of  the  loans  will 
be  guaranteed  by  USAID.  To  be  eligible 
for  an  USAID  guaranty,  the  loans  must 
be  repayable  in  full  no  later  than  the 
thirtieth  aimiversary  of  the 
disbursement  of  the  principal  amount 
thereof.  The  USAID  guaranty  will  be 
backed  by  the  full  faith  and  credit  of  the 
United  States  of  America  and  will  be 
issued  pursuant  to  authority  in  Section 
226  of  Ae  Foreign  Assistance  Act  of  ' 
1961,  as  amended.  Disbursements  under 
the  loans  will  be  subject  to  certain 
conditions  required  of  the  GOI  by 
USAID  as  set  for  in  agreements  between 
USAID  and  the  GOI. 

Additional  information  regarding 
USAID's  responsibiUties  in  this 
guaranty  program  can  be  obtained  bom 
the  undersigned:  Room  225,  SA-2,  515 
22nd  Street  NW.,  Washington,  DC 
20523-0235.  Telephone:  202/663-2773. 

Dated:  July  27. 1995. 
Michael  G.  Kitay, 

Assistant  General  Counsel,  Agency  for 

International  Development. 

[FR  Doc.  95-18906  Filed  7-31-95;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Intemationai  Trade  Administration 
[A-688-815] 

Amended  Pinal  Detennination  of  Sales 
at  Less  Than  Fair  Value  and 
Antidumping  Order  Gray  Portland 
Cement  ar>d  Clinker  From  Japan 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
SUMMARY:  The  appeal  period  for  the 
court  decision  in  Nihon  Cement  Co., 
Ltd.  et  al.  v.  United  States,  Slip  Op.  95- 
53  has  expired.  Accordingly,  given  that 
the  decision  was  not  appealed,  the 
Department  is  amending  its  final 
determination  of  sales  at  less  than  fair 
value  and  order  in  the  antidumping 
duty  investigation  of  Gray  Portland 
Cement  and  Clinker  from  Japan  (Cement 
from  Japan)  in  accordance  with  that 
decision. 

EFFECTIVE  DATE:  August  1,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Frederick  or  John  Brinkmann, 
Office  of  Antidumping  Investigations, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  D.C.,  20230;  telephone 
(202)  482-0186  or  482-5288. 
respectively. 

BACKGROUND:  On  March  28. 1995.  in  the 
case  of  NiTjon  Cement  Co.,  Ltd.  et  al.  v. 
United  States,  Slip  Op.  95-53  [Nihon], 
the  United  States  Court  of  International 


Trade  (OT)  affirmed  the  Department's 
redetermination  on  remand  of  the 
investigation  of  sales  at  less  than  fair 
value  of  Cement  from  Japan  (56  PR 
12156,  March  22. 1991,  as  amended  by 
56  FR  21658.  May  10, 1991).  In  that 
redetermination,  the  IDepartment 
recalculated  the  deposit  rates  of  Onoda 
Cement  Co.  (Onoda),  Nihon  Cement  Co., 
Ltd.(Nihon),  and  the  "All  Others"  rate. 
On  May  10, 1995,  the  Department 
published  notice  of  the  court  decision 
and  the  new  rates  (60  FR  24832,  May  10. 
1995).  In  that  notice  the  Department 
stated  that  it  must  continue  to  suspend 
liquidation  until  a  "conclusive" 
decision  in  this  action  is  reached. 
Because  none  of  the  parties  appealed 
the  CTT's  decision  and  the  opportunity 
to  appeal  has  expired,  the  IDepartment  is 
amending  the  rates  calculated  in  the 
final  determination  and  order.  The  new  • 
rates  are:  70.52  for  Onoda;  69.89  for 
Nihon;  and  70.23  for  "All  Others".  We 
will  instruct  Customs  to  continue  to 
suspend  liquidation,  and  collect  cash 
deposits,  at  the  new  rates  for  Nihon  and 
"All  Others".  The  effective  cash  deposit 
rate  for  Onoda  has  been  determined  by 
a  subsequent  administrative  review,  and 
is  therefore  not  affected  by  the 
recalculation  of  these  rates. 

Dated:  July  25. 1995. 
Paul  L.  lofiEe, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  95-18859  Filed  7-S1-95;  8:45  am] 

atLUNQ  CODE  3S10-0S-P 


Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  to  Request 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

BACKGROUND:  Each  year  during  the 
aimiversary  month  of  the  publication  of 
an  antidiunping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  section  353.22  or 
355.22  of  the  Department  of  Commerce 
(the  Department)  Regulations  (19  CFR 
353.22/255.22  (1993)),  as  amended  (see 
Interim  Regulations.  60  FR  25130  (May 
11. 1995)).  that  the  Department  conduct 
an  administrative  review  of  that 
antidumping  or  coimtervailing  duty 
order,  finding,  or  suspended 
investigation. 

OPPORTUNrrV  to  request  a  REVIEW:  Not 
later  than  August  31, 1995,  interested 
parties  may  request  administrative 
review  of  the  following  orders,  findings, 
or  suspended  investigations,  with 
anniversary  dates  in  August  for  the 
following  periods: 


Antidumptng  duty  proceedings 


AUSTRALIA:  Corrosiofv Resistant  Cartx)n  Steel  Flat  Products  (A-602-803)  

BELGIUM:  Cut-to-Length  CartXMi  Steel  Plate  (A-423-805)  

BELGIUM:  Industna)  Phosphoric  Acid  (A-^23-602) 

BRAZIL:  Cut-to-Lengtti  Cartx>n  Steel  Plate  {A-351-817)  — 

CANADA:  Corros»on-Resistant  Carbon  Steel  Flat  Products  (A-1 22-822)  

CANADA:  Cut-to-Length  Cartxjn  Steel  Plate  (A-1 22-623) 

CANADA:  Magnesium  (A-122-814)  „ 

FINLAND:  Cut-to-Lengtti  Cartx)n  Steel  Plate  (A-405-802) 

FRANCE:  Corosion-Resistant  Cartx)n  Steel  Flat  Products  (A-427-808)  

FRANCE:  Industrial  Nitrocellulose  (A-427-009) 

GEORGIA:  Titanium  Sponge  (A-833-803) .... 

GERMANY:  Cdd-Rolled  Cartxxi  Steel  Flat  Products  (A-428-814) 

GERMANY:  Corrosion-Resistant  Cartxjn  Steel  Flat  Products  (A-428-815)  _ 

GERMANY:  Cut-to-Length  Cartx)n  Steel  Plate  (A-428-816)  . .-. 

ISRAEL:  Industrial  Phosphoric  Actd  (A-508-604)  

ITALY:  Grain  Oriented  Electrical  Steel  (A-475-811) 

ITALY:  Granular  Polytetrafluoroethylene  Resin  (A-475-703)  

ITALY:  Tapered  Roller  Bearings,  and  Parts  Ttiereof,  Finished  or  Unfinished  (A-475-603) 

JAPAN:  Acrylic  Sheet  (A-58S-056)  

JAPAN:  Brass  Sheet  and  Strip  (A-588-704) 

JAPAN:  Corrosion-Resistant  Cartx>n  Steel  Flat  Products  (A-588-826)  

JAPAN:  Certain  High-Capacity  Pagers  (A-588-007)  

JAPAN:  Granular  Polytetrafluoroethylene  Resin  (A-588-707) — .. 

KAZAKHSTAN:  Titanium  Sponge  (A-834-803)  » 

KOREA:  Cold-Rolled  Cartx)n  Steel  Flat  Products  (A-580-815)  

KOREA:  Conosion-Resistant  Cartxjn  Steel  Flat  Products  (A-580-816)  

MEXICO:  Cut-to-Length  Cartx>n  Steel  Plate  (A-201-809) 

MEXICO:  Gray  Portland  Cement  and  Clinker  (A-201-802) 

NETHERLANDS:  Brass  Sheet  and  Strip  {A-421-701)  

NETHERLANDS:  Cold-Rolled  Cartxjn  Steel  Flat  Products  (A-421-604)  


Period 


08/01/94-07/31/95 
08/01/94-07/31/95 
08/01/94-07/31/95 
08/01/94-07/31/95 
08/01/94-07/31/95 
08/01/94-07/31/95 
08/01/94-07/31/95 
08/01/94-07/31/95 
08/01/94-07/31/95 
08/01/94-07/31/95 
08/01/94-07/31/95 
08/01/94-07/31/95 
08/01/94-07/31/95 
08/01/94-07/31/95 
08/01/94-07/31/95 
02/09/94-07/31/95 
08/01/94-07/31/95 
08/01/94-07/31/95 
08/01/94-07/31/95 
08/01/94-07/31/95 
08/01/94-07/31/95 
08/01/94-07/31/95 
08/01/94-07/31/95 
08/01/94-07/31/95 
08/01/94-07/31/95 
08/01/94-07/31/95 
08/01/94-07/31/95 
08/01/94-07/31/95 
08/01/94-07/31/95 
08/01/94-07/31/95 


Antidumptng  duty  proceedings 


POLAND:  Cut-to-Length  Caibon  Steel  Plate  (A-455-802) 

ROMANIA:  Cut-to-Length  Carbon  Steel  Plate  (A-485-803)  

RUSSIA:  Titanium  Sponge  (A-821-803)  

SPAIN:  Cut-to-Length  Carbon  Steel  Plate  (A-469-803)  "!!!""!!""!!! 

SWEDEN:  Cut-to-Length  Cartx>n  Steel  Plate  (A-401-805)  

TAIWAN:  Clear  Sheet  Glass  (A-58a-023)  _ 

THAILAND:  Malleable  Cast  Iron  Pipe  Fittings  (A-549-601)  

THE  PEOPLE'S  REPUBLIC  OF  CHINA:  Petroleum  Wax  Candles  (A-670-^04) .„     "" 

THE  PEOPLE'S  REPUBLIC  OF  CHINA:  SuHanilic  Acid  (A-570-815)  :. 

TURKEY:  Acetylsalicylic  Acid  (/^rin)  (A-489-602)  

UNITED  KINGDOM:  Cut-to-Length  Cartwn  Steel  Plate  (A-412-814)  

UKRAINE:  Titanium  Sponge  (A-823-803)  ....„ 

UKRAINE:  Uranium  (A-a23-802)  „ .""""1 

YUGOSLAVIA:  Tapered  RoMer  Bearings,  and  Parts  Thereof,  Finished  or  ijnfiriished  (/Mi7SMioi) 

Countervailing  Duty  Proceedings 

BELGIUM:  Cut-to-Length  Carbon  Steel  Plate  (C-423-806) _ „ , 

BRAZIL  Cut-to4.ength  Cartwn  Steel  Plate  (C-^1-818)  

CANADA:  Alloy  Magnesium  (C-1 22-81 5)  .- _ 

CANADA:  Live  Swine  (C-122-404)  

CANADA:  Pure  Magnesium  (C-1 22-81 5)  ..™"Z 

FRANCE:  Corrosion-Resistant  Cartwn  Steel  (C-427-810) 1.1! 

GERMANY:  CoW-Rolled  Cartxxi  Steel  Flat  Products  (C-42&-B17) 

GERMANY:  Corrosion-Resistant  Cartxxi  Steel  (C-428-817) 

GERMANY:  Cut-to-Length  Carbon  Steel  Plate  (C-428-817) 

ISRAEL  Industrial  Phosphoric  Acid  (C-608-^05)  ...„ 

KOREA:  CoW-Rolled  Cartxxi  Steel  Flat  Products  (C-580-818)  ....: 

KOREA:  Corrosion-Resistani  Carbon  Steel  Plate  (C-580-818)  .„ „ 

MALAYSIA:  Extmded  Rubber  Thread  (C-657-806) _ 

MEXICO:  Cut-to-Length  Carbon  Steel  Plate  (C-201-810) 

NEW  ZEALAND:  Low-Fuming  Brazing  Copper  Rod  and  Wire  (O-614-601) ™ _ 

SPAIN:  Cut-to-Length  Carbon  Steel  Plate  (C-469-804)  

SWEDEN:  Cut-to-Length  Carbon  Steel  Plate  (C-401-804)  „ 

THAILAND:  Certain  Circular  Welded  Steel  Pipes  and  Tubes  (C-649-501)  ^ 

UNITED  KINGDOM:  Cut-to-Length  Carbon  Steel  Plate  (0-412-815)  ; 

ZIMBABWE:  Carbon  Steel  Wire  Rod  (C-796-601) [ 


Suspension  Agreements 
JAPAN:  Erasable  Programmable  Read  Only  Memories  (EPROMS)  (C-58&-605) 


Period 


08/01/94-07/31/95 
08/01/94-07/31/95 
08/01/94-07/31/95 
08/01/94-07/31/95 
08/01/94-07/31/95 
08/01/94-07/31/95 
08/01/93-07/31/94 
08/01/94-07/31/95 
08/01/94-07/31/95 
08/01/94-07/31/95 
0aA)1/94-O7/31/95 
08/01/94-07/31/95 
08/01/94-07/31/95 
08/01 /94-07/31/95 

01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
04/01/94-03/31/95 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01  rt)1/94-1 2/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
08/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 

08/01/94-07/31/95 


In  accordance  with  sections  353.22(s) 
and  355.22(a)  of  the  regulations,  in 
interested  party  as  defined  by  section 
353.2(k)  or  355.2(i)  may  request  in 
writing  that  the  Secretary  conduct  an 
administrative  review.  The  Department 
has  changed  its  requirements  for 
requesting  reviews  for  coimtervailing 
duty  orders.  Pursuant  to  section 
355.22(a)  of  the  Etepartment's  Interim 
Regulations,  an  interested  party,  as 
defined  in  section  355.2(i)(2)-(6),  must 
specify  the  individual  producers  or 
exporters  covered  by  the  order  for 
which  they  are  requesting  a  review. 
Therefore,  for  both  antidumping  and 
countervailing  duty  reviews,  the 
interested  party  must  specify  for  which 
individual  producers  or  exporters 
covered  by  an  antidumping  finding  or 
an  antidiunping  or  coimtervailing  duty 
order  it  is  requesting  a  review,  and  the 
requesting  party  must  state  why  the 
person  desires  the  Secretary  to  review 
those  particular  producers  or  exporters. 

If  the  interested  party  intends  for  the 
Secretary  to  conduct  an  antidumping  or 
countervailing  duty  review  of  an 
exporter  (or  a  producer  if  that  producer 


also  exports  merchandise  horn  other 
suppliers)  which  produced  subject 
merchandise  in  more  than  one  country 
of  origin,  and  each  coimtry  of  origin  is 
subject  to  a  separate  order,  then  the 
interested  party  must  state  specifically, 
on  an  order-by-order  basis,  which 
exporter(s)  the  the  request  is  intended  to 
cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  B-099, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230.  The  Department 
also  asks  parties  to  serve  a  copy  of  their 
requests  to  the  Office  of  Antidiunping 
Compliance,  Attention:  Pamela  Woods, 
in  room  3065  of  the  main  Commerce 
Building.  Further,  in  accordance  with 
section  353.31(g)  or  355.31(g)  of  the 
Commerce  Regulations,  a  copy  of  each 
request  must  be  served  on  every  party 
on  the  Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  (Countervailing)  Duty 
Administrative  Review",  for  requests 
received  by  August  31, 1995.  If  the 
Department  does  not  receive,  by  August 


31, 1995,  a  request  for  review  of  entries 
covered  by  an  order  or  finding  listed  in 
this  notice  and  fw  the  period  identified 
above,  the  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
or  countervailing  duties  on  those  entries 
at  a  rate  equal  to  the  cash  deposit  of  (or 
bond  for)  estimated  antidumping  or 
countervailing  duties  required  on  those 
entries  at  the  time  of  entry,  or 
withdrawal  from  warehouse,  for 
consumption  and  to  continue  to  collect 
the  cash  deposit  previously  ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  July  26, 1995. 
jMq>li  A.  ^wtrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  95-18860  Filed  7-31-95;  8:45  am) 

BILUNQ  COOe  3610-06-M 


Intent  To  Revolce  Countervailing  Duty 
Orders 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
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ACnON:  Notice  of  intent  to  revoke 
countervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  intent  to  revoke  the  countervailing 
duty  order  listed  below.  Domestic 
interested  parties  who  object  to 
revocation  of  this  order  must  submit 
their  comments  in  writing  not  later  than 
the  last  day  of  August  1995. 
EFFECTIVE  DATE:  August  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright  or  Cameron  Cardozo. 
Office  of  Countervailing  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington. 
DC  20230;  telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  may  revoke  a 
countervailing  duty  order  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by  the 
Department's  regulations  (at  19  CFR 
355.25(d)(4)).  we  are  notifying  the 
public  of  our  intent  to  revoke  the 
countervailing  duty  order  listed  below, 
for  which  the  Department  has  not 
received  a  request  to  conduct  an 
administrative  review  for  the  most 
recent  foiu  consecutive  annual 
anniversary  months. 

In  accordance  with  §  355.25(d)(4)(iii) 
of  the  Department's  regulations,  if  no 
domestic  interested  party  (as  defined  in 
§§  355.2  (i)(3),  (i)(4),  (i)(5).  and  (i)(6)  of 
the  regulations)  objects  to  the 
Department's  intent  to  revoke  this  order 
pursuant  to  this  notice,  and  no 
interested  party  (as  defined  in  §  355.2(i] 
of  the  regulations)  requests  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review,  we  shall  conclude  that  the 
countervaiUng  duty  order  is  no  longer  of 
interest  to  interested  parties  and 
proceed  with  the  revocation  effective 
January  1, 1995.  However,  if  an 
interested  party  does  request  an 
administrative  review  in  accordance 
writh  the  Department's  notice  of 
opjwrtimity  to  request  administrative 
review,  or  a  domestic  interested  party 
does  object  to  the  Department's  intent  to 
revoke  pursuant  to  this  notice,  the 
Department  will  not  revoke  the  order 
pursuant  to  §  355.25(d)(4). 

The  order  listed  below  is  also  subject 
to  section  753  of  the  Act;  however,  any 
revocation  pursuant  to  section  753 
would  be  effective  March  3, 1995,  the 
date  Zimbabwe  acceded  to  the  World 


Trade  Organization.  As  such,  the 
requirements  of  section  753  do  not 
affect  the  procediu«s  for  revocation 
under  §355. 25(d)(4)  of  the  regulations 
since  the  effective  date  of  any 
revocation  imder  the  regulations  would 
be  January  1, 1995. 


Countervailing  duty 
order 


Zimbabwe:  Wire  Rod 
(C-796-601) 


08/15/86 
51  FR  29292 


Opportunity  To  Object 

Not  later  than  the  last  day  of  August 
1995,  domestic  interested  parties  may 
object  to  the  Department's  intent  to 
revoke  this  countervailing  duty  order. 
Any  submission  objecting  to  the 
revocation  must  contain  the  name  and 
case  number  of  the  order  and  a 
statement  that  explains  how  the 
objecting  party  qualifies  as  a  domestic 
interested  party  imder  §§  355.2  (i)(3), 
(i)(4),  (i)(5),  or  (i)(6)  of  the  Department's 
regulations. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration. 
Room  B-099.  U.S.  Department  of 
Conttnerce.  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d)(4)(i). 

Dated:  July  26, 1995. 
Joseph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Compliance. 
IFR  Doc.  95-18861  Filed  7-31-95;  8:45  am) 

BILUNG  CODE  3S1(M>S-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 
p.D.  070795C] 

Marine  Mammals  and  Endangered 
Species;  Permits 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NCAA), 
Commerce;  and  Fish  and  Wildlife 
Service  (FWS),  Interior. 
ACTION:  Receipt  of  modification  request 
for  a  scientific  research  permit 
(P771#65). 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Marine  Mammal 
Laboratory,  7600  Sand  Point  Way,  NE., 
BIN  C15700  Building  1,  Seattle.  WA 


98115-0070  has  requested  a 
modification  to  permit  no.  842  to  take 
the  marine  mammals  listed  below  for 
the  purpose  of  scientific  research. 

DATES:  Written  comments  must  be 
received  on  or  before  August  31. 1995. 

ADDRESSES:  The  modification  request 
and  related  dociunents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources.  NMFS.  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

Director,  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Juneau,  AK  99802-1668 
(907/586-7221); 

Director,  Northwest  Region,  NMFS, 
7600  Sand  Point  Way  NE.,  BIN  C15700 
Building  1.  Seattle,  WA  98115-0070; 

Director,  Southwest  Region,  NMFS, 
501  West  Ocean  Blvd.  Suite  4200.  Long 
Beach.  CA  90802-4213;  and 

U.S.  Fish  and  Wildlife  Service.  Office 
of  Management  Authority.  4401  N. 
Fairfax  Drive.  Arlington.  VA  22203 
(703/358-2104). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Chief,  Permits 
Division,  F/PRl.  Office  of  Protected 
Resources,  Silver  Spring,  MD  20910, 
within  30  days  of  the  publication  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Barone  (301-713-2289). 

SUPPLEMENTARY  INFORMATION:  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 

The  subject  modification  to  permit  no. 
842,  issued  on  June  2, 1993.  (58  FR 
32543)  is  requested  imder  the  authority 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361 
etseq.),  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216).  the 
Endangered  Species  Act, 
(16  U.S.C.  1531-1543)  and  the 
regulations  governing  endangered  fish 
and  wildlife  (50  CFR  parts  217-227). 

The  permit  holder  seeks  authorization 
to  extend  the  permit  from  the  original 
expiration  date  of  June  30. 1996  until 
'  June  30. 1999. 
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Dated:  July  11, 1995. 
Eugene  Nitta, 

Acting  Chief.  Permits  &  Documentation 
Division,  National  Marine  Fisheries  Service. 

Dated:  July  20, 1995. 
Maggie  Tieger, 

Chief  Branch  of  Permits,  U.S.  Fish  and 
Wildlife  Service. 

[FR  Doc.  95-18851  Filed  7-31-95;  8:45  am) 
BIUMO  CODE  3610-22-f 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  301 

[Docket  No.  950106003-5070-02: 1.D. 
072$S5A] 

Padfic  Halibut  Fisheries;  Area  2A  Non- 
treaty  Commercial  Fishery  Reopening 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Inseason  action. 

SUMMARY:  The  Assistant  Administrator 
for  Fisheries,  NOAA,  on  behalf  of  the 
International  Pacific  Halibut 
Commission  (IPHC),  publishes  an 
inseason  action  pursuant  to  IPHC 
regulations  approved  by  the  U.S. 
Government  to  govern  die  Pacific 
halibut  fishery.  This  action  is  intended 
to  enhance  the  conservation  of  the 
Pacific  halibut  stock  in  order  to  help 
sustain  it  at  an  adequate  level  in  the 
northern  Pacific  Ocean  and  Bering  Sea. 
EFFECTIVE  DATE:  8:00  a.m.,  through  6:00 
p.m.,  local  time,  July  18, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Pennoyer,  907-586-7221; 
William  W.  Stelle,  Jr.,  206-526-6140;  or 
Donald  McCaughran,  206-634-1838. 
SUPPLEMENTARY  INFORMATION:  The  IPHC, 
under  the  Convention  between  the 
United  States  of  America  and  Canada 
for  the  Preservation  of  the  Halibut 
Fishery  of  the  Northern  Pacific  Ocean 
and  Bering  Sea  (signed  at  Ottawa, 
Ontario,  on  March  2, 1953).  as  amended 
by  a  Protocol  Amending  the  Convention 
(signed  at  Washington.  DC,  on  March 
29, 1979),  has  issued  this  inseason 
action  pursuant  to  IPHC  regulations 
governing  the  Pacific  halibut  fishery. 
The  regulations  have  been  approved  by 
NMFS  (60  FR  14651.  March  20, 1995). 
On  behalf  of  the  IPHC.  this  inseason 
action  is  published  in  the  Federal 
Register  to  provide  additional  notice  of 
its  effectiveness,  and  to  inform  persons 
subject  to  the  inseason  acticm  of  the 


restrictions  and  requirements 
established  therein. 

Inseason  Action 

1995  Halibut  Landing  Report  Number  9 

Area  2A  Non-treaty  Conunerdal  Fishery 
to  Reopen 

The  July  5  fishing  period  in  Area  2A 
resulted  in  a  catch  of  9.07  metric  tons 
(mt)  (20,000  lb),  leaving  32.22  mt 
(71,052  lb)  in  the  commercial  catch 
limit.  Although  350  commercial  licenses 
were  issued  in  Area  2A.  very  few 
vessels  participated  in  the  July  5th 
opening,  resulting  in  a  low  catch.  The 
total  catch  limit  remaining,  including 
the  "rolled-over"  amount  from  the 
salmon  troll  fishery,  is  387.89  mt 
(85,157  lb). 

Area  2A  will  reopen  on  July  18  for  10 
hours  from  8:00  a.m.  to  6:00  p.m.  local 
time.  The  fishery  is  restricted  to  waters 
that  are  south  of  Point  ChehaUs,  WA 
(46''53'18"  N.  lat.)  under  regulations 
promulgated  by  NMFS.  Fishing  period 
limits  as  indicated  in  the  following-table 
will  be  in  effect  for  this  opening. 


International  Trade  Administration 

Intent  to  Revoke  Antidumping  Duty 
Orders  and  Findings  and  to  Terminate 
Suspended  Investigations 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  orders  and  findings 
and  to  terminate  suspended 
investigations. 


Vessel  class 

Fishing  period  limit 
(lb) 

Letter 

Length 

Dressed, 
head-on 

Dressed, 
head- 
er 

0-25  

26-30  

31-35  

36-40  

41-45  

46-50  

51-55  

56+  

A 
8 
C 
D 

E 
F 
G 
H 

225 
240 
380 
1,050 
1,130 
1,350 
1.510 
2.275 

200 

210 

335 

925 

995 

1,190 

1,330 

2,000 

•Weights  are  atter  2  percent  has  been  de- 
ducted for  ice  and  slinw  If  fish  are  not  washed 
prior  to  weighing. 

The  appropriate  vessel  length  class 
and  letter  is  printed  on  each  hahbut 
Ucense. 

The  fishing  period  limit  is  shown  in 
terms  of  dressed,  head-off  weight  as 
well  as  dressed,  head-on  weight, 
although  fishermen  are  reminded  that 
regulations  require  that  all  halibut  from 
Area  2A  be  landed  with  the  head  on. 

The  fishing  period  limit  applies  to  the 
vessel,  not  the  individual  fisherman, 
and  any  landings  over  the  vessel  limit 
will  be  subject  to  forfeiture  and  fine. 

Dated:  July  26, 1995* 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc.  95-18850  Filed  7-31-95;  8:45  am] 

WLUNO  CODE  3S10-22-W 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  intent  to  revoke  the  antidumping 
duty  orders  and  findings  and  to 
terminate  the  suspended  investigations 
listed  below.  Domestic  interested  parties 
who  object  to  these  revocations  and 
terminations  must  submit  their 
comments  in  writing  no  later  than  the 
last  day  of  August  1995. 
EFFECTIVE  DATE:  August  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Panfeld  or  the  analyst  listed 
under  Antidumping  Proceeding  at: 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  &  ConstituUon 
Avenue,  N.W.,  Washington.  D.C.  20230. 
telephone  (202)  482-4737. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  or 
terminate  a  suspended  investigation  if 
the  Secretary  of  Commerce  concludes 
that  it  is  no  longer  of  interest  to 
interested  parties.  Accordingly,  as 
required  by  §  353.25(d)(4)  of  the 
Department's  regulations,  we  are 
ifotifying  the  public  of  our  intent  to 
revoke  the  following  antidumping  duty 
orders  and  findings  and  to  terminate  the 
suspended  investigations  for  which  the 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  for 
the  most  recent  four  consecutive  annual 
anniversary  months: 

Antidumping  Proceeding 

France 

Industrial  Nitrocellulose 

A-427-009 

48  FR  36303 

August  10, 1983 

Contact:  David  Dirstine  at  (202)  482- 

4033 
Georgia 

Titanium  Sponge 
A-833-803 
33  FR  12138 
August  28, 1968 
Contact:  David  Genovese  at  (202)  482- 

4697 
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JMI 


Japan 

Acrylic  Sheet 

A-58&-055 

41  FR  36497 

August  30, 1976 

Contact:  Kim  Moore  at  (202)  482-0090 

Japan 

Brass  Sheet  &  Strip 

A-58a-704 

53  FR  30454 

August  12, 1988 

Contact:  Chip  Hayes  at  (202)  482-5047 

Japan 

High  Capacity  Pagers 

A-58&-007 

48  FR  37058 

August  16, 1983 

Contact:  Charles  Riggle  at  (202)  482- 

0650 
Taiwan 

Clear  Sheet  Glass 
A-583-023 
36  FR  16508 
August  21. 1971 
Contact:  Kim  Moore  at  (202)  482-0090 

Thailand 

Malleable  Pipe  Fittings 

A-549-601 

52  FR  37351 

August  20, 1987 

Contact:  Carlo  Cavagna  at  (202)  482- 

4851 
The  People's  Republic  of  China 
Petroleum  Wax  Candles 
A-570-504 

51  FR  30686 
August  28, 1986 

Contact:  Valerie  Turoscy  at  (202)  482- 

0145 
Yugoslavia 

Tapered  Roller  Bearings 
A-479-601 

52  FR  30417 
August  14, 1987 

Contact:  Wendy  J.  Frankel  at  (202)  482- 

0367 

If  no  interested  party  requests  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review,  and  no  domestic  interested 
party  objects  to  the  Department's  intent 
to  revoke  or  terminate  pursuant  to  this 
notice,  we  shall  conclude  that  the 
antidumping  duty  orders,  findings,  and 
suspended  investigations  are  no  longer 
of  interest  to  interested  parties  and  shall 
proceed  with  the  revocation  or 
termination. 

Opportunity  to  Object 

Domestic  interested  parties,  as 
defined  in  §  353.2(k)(3).  (4),  (5),  and  (6) 
of  the  Department's  regulations,  may 
object  to  the  Department's  intent  to 
revoke  these  antidumping  duty  orders 
and  findings  or  to  terminate  the 


suspended  investigations  by  the  last  day 
of  August  1995.  Any  submission  to  the 
Department  must  contain  the  name  and 
case  number  of  the  proceeding  and  a 
statement  that  explains  how  the 
objecting  party  qualifies  as  a  domestic 
interested  party  under  §  353.2(k)(3).  (4). 
(5),  and  (6)  of  the  Department's 
regulations. 

Seven  copies  of  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration. 
International  Trade  Administration, 
Room  B-099,  U.S.  Department  of 
Commerce.  Washington.  D.C.  20230. 
You  must  also  include  the  pertinent 
certification(s)  in  accordance  with 
§  353.31(g)  and  §  353.31(i)  of  the 
Department's  regulations.  In  addition, 
the  Department  requests  that  a  copy  of 
the  objection  be  sent  to  Michael  F. 
Panfeld  in  Room  4203.  This  notice  is  in 
accordance  with  19  CFR  353.25(d)(4)(i). 

Dated:  Jtily  28. 1995. 
JoMph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  95-19035  Filed  7-31-95;  8:45  am] 

HLUNO  COM  W1»-06-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 


[CPSC  Dodwt  No.  •6-C«014] 

ProviskNial  Acceplanc*  of  a 
Settlement  Agreement  and  Order 

In  the  matter  of  Terri  Treat.  Individually 
and  as  the  sole  proprietor  of  Clouds  d/b/a. 
Cotton  Cloud  Futon  corporatioa. 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Provisional  acceptance  of  a 

settlement  agreement  under  the 

Consumer  Product  Safety  Act. 

SUMMARY:  H  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Consumer  Product  Safety  Act  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  1605.13.  Published 
below  is  a  provisionally-accepted 
Settlement  Agreement  with  Cotton 
Cloud  Futon  corporation. 
DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  August  16 
1995. 

ADDRESSES:  Persons  v^shing  to 
comment  on  this  Settlement  Agreement 
should  sent  written  comments  to  the 
Comment  95-C0014,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 


FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  C.  Kacoyanis,  Trial  Attorney, 
Office  of  Compliance  and  Enforcement, 
Consumer  Product  Safety  Commission. 
Washington.  DC  20207;  telephone  (301) 
504-0626. 

SUPPLEMENTARY  INFORMATION:  The  text  of 
the  Agreement  and  Order  appears 
below. 

Dated:  July  26, 1995. 
Sadye  E.  DuBn, 

Secretary. 

In  the  matter  of  Terri  Treat,  individually 
and  as  the  sole  proprietor  of  Clouds,  DBA, 
Cotton  Cloud  Futon  CorporaUon. 

[CPSC  DoctMt  No.  95-00014] 

CompUint;  Nature  of  Proceedings 

Pursuant  to  the  provisions  of  the 
Flammable  Fabrics  Act,  as  amended,  (15 
U.S.C  1191  et  seq.;  hereinafter  the  "FFA"); 
the  Federal  Trade  Commission  Act,  as 
amended,  (15  U.S.C.  41  et  seq.;  hereinafter, 
the  "FTCA");  and  the  Standard  for  the 
Flammability  of  Mattresses  and  Mattress 
Pads  (FF  4-72,  as  amended).  16  CFR  part 
1632  (hereinafter,  the  "Mattress  SUndard"), 
the  Consumer  Product  Safety  Commission 
having  reason  to  believe  that  Terri  Treat, 
individually  and  as  the  sole  proprietor  of 
Qouds  DBA,  Cotton  Cloud  Futon 
Corporation  hereinafter,  "Respondent"),  1916 
N.E.  Broadway,  Portland,  OR  97232.  has 
violated  the  provisions  of  said  Acts;  and 
further,  it  appearing  to  the  Commission  that . 
a  proceeding  by  it  in  respect  those  violations 
would  be  in  the  public  interest,  therefore,  it 
hereby  issues  its  Complaint  stating  its 
charges  as  follows: 

1.  Respondent  Terri  Treat  is  the  sole 
proprietor  of  Clouds  DBA,  Cotton  Cloud 
Futon  Corporation.  1916  N.E.  Broadway. 
Portland,  OR  97005;  and  in  that  capacity,  is 
responsible  for  the  acts,  practices,  and 
policies  of  Clouds  DBA.  Cotton  Cloud  Futon 
Corporation. 

2.  Respondent  is  now  and  has  been 
engaged  in  the  manufacturing  for  sale,  sale, 
and  offering  for  sale,  in  conmierce,  and  has 
introduced,  delivered  for  introduction, 
transported  and  caused  to  be  transported  in 
commerce,  and  has  sold  or  delivered  after 
sale  or  shipment  in  commerce,  as  the  term 
"conmierce"  is  defined  in  section  2(b)  of  the 
FFA.  15  U.S.C.  1191(b),  futon  mattresses 
described  as  follows:  (a)  All  cotton,  (b) 
cotton-foam  core,  (c)  poly-cotton,  (d)  poly- 
cotton  foam  core,  (e)  wool-cotton,  (f)  wool- 
cotton  foam  core,  (g)  wool-poly/cotton,  (h) 
wool-poly/cotton  foam  core,  (i)  infant,  (j) 
artland  feather  bed.  and  (k)  100%  recycled 
dacron. 

3.  Each  futon  mattress  identified  in 
paragraph  3  of  the  complaint  is  intended  or 
promoted  for  sleeping  upon. 

4.  Each  futon  mattress  identified  in 
paragraph  3  of  the  complaint  is,  therefore: 

(a)  A  "mattress"  within  the  meaning  of 

§  1632.1(a)  of  the  Mattress  Standard  (FF  4- 
72,  as  amended),  1632.1(a);  and 

(b)  An  "interior  furnishing"  and  a 
"product"  as  these  terms  are  defined  in 
sections  2  (e)  and  (h)  of  the  FFA,  as  amended. 
15  U.S.C  1191(e)  and  (h). 


5.  Respondent  is  subject  to.  and  has  foiled 
to  comply  with,  the  Mattress  Standard  in 
that 

(a)  Respondent  failed  to  do  prototype 
testing  of  the  ticking  substitution  procedure 
required  by  §  1632.3  or  1632.6  of  Uie  Mattress 
Standard.  16  CFR  1632.3  or  1632.6. 

(b)  Respondent  failed  to  maintain  the 
manufacturing  or  test  specifications  or  test 
records,  ticking  substitution  sp)ecifications  or 
test  records,  or  other  records  required  by 
§1632.31  (c)(1)  or  (c)(5)  and  (c)(6).  16  CFR 
1632.31  (c)(1)  or  (c)(5)  and  (c)(6). 

6.  The  acts  by  Respondent  set  forth  in 
paragraph  5  of  the  complaint  are  unlawful 
and  constitute  an  unfair  method  of 
competition  and  an  unfair  and  deceptive 
practice  in  commerce  under  the  FTCA.  in 
violation  of  section  3(a)  of  the  FFA.  15  U.S.C 
1192(a),  for  which  a  cease  and  desist  order 
may  be  issued  against  Respondent  pursuant 
to  section  5(b)  of  the  FFA.  15  U.S.C  1194(b). 
and  section  5  of  the  FTCA,  15  U.S.C  45. 

Relief  Sought 

7.  The  staff  seeks  issuance  of  a  cease  and 
desist  order  against  Respondent  pursuant  to 
section  5(b)  of  the  FFA,  15  U.S.C.  1194(b). 
and  section  5  of  the  FTCA.  15  U.S.C.  45. 

Wherefore,  the  premises  considered,  the 
Commission  hereby  issues  this  Complaint  on 
the day  of .  1995. 

By  direction  of  the  Commission: 

Eteted: 

David  Schmehzer, 

Assistant  Executive  Director,  Office  of 

Compliance  and  Enforcement. 

In  the  matter  of  Terri  Treat,  individually 
and  as  sole  proprietor  of  Clouds,  DBA,  Cotton 
Cloud  Futon  Corporation. 

[CPSC  Docket  No.  95-00014] 

Consent  Order  Agreement 

Terri  Treat,  individually,  and  as  the  sole 
proprietor  of  Clouds,  DBA,  Cotton  Cloud 
Futon  Corporation  (hereinafter, 
"Respondent"),  enters  into  this  Consent 
Order  Agreement  (hereinafter,  "Agreement") 
with  the  staff  of  the  Consumer  Pnxiuct  Safety 
Commission  (hereinafter,  "Commission") 
pursuant  to  the  procedures  for  Consent  Order 
Agreements  contained  in  §  1605.13  of  the 
Commission's  Procedures  for  Investigations, 
Inspections,  and  Inquiries  under  the 
Flammable  Fabrics  Act  (FFA),  16  CFR 
1605.13. 

This  Agreement  and  Order  are  for  the  sole 
purpose  of  settling  allegations  of  the  staff  (1) 
that  Respondent  violated  section  3(a)  of  the 
Flammable  Fabrics  Act  (FFA),  as  amended, 
15  U.S.C.  1192(a)  and  the  Standard  for  the 
Flammability  of  Mattresses  and  Mattress 
Pads,  as  amended.  16  CFR  part  1632  (FF  4- 
72)  (hereinafter,  the  "Mattress  Standard"),  as 
more  fully  set  forth  in  the  Complaint 
accompanying  this  Agreement;  and  (2)  that 
Respondent  knowingly  violated  section  3(a) 
of  the  FFA,  as  amended,  15  U.S.C.  1192(a) 
and  the  Mattress  Standard. 

Respondent  and  the  Staff  Agree 

1.  The  Consumer  Product  Safety 
Conunission  has  jurisdiction  in  this  matter 
imder  the  following  Acts:  Consumer  Product 
Safiety  Act  (15  U.S.C.  2051  et  seq.). 


Flammable  Fabrics  Act  (15  US.C.  1191  et 
seq.),  and  the  Federal  Trade  Commission  Act 
(15  U.S.C.  41  et  seq.). 

2.  Respondent  Terri  Treat  is  the  sole 
proprietor  of  Clouds  DBA,  Cotton  Cloud 
Futon  Corporation,  1916  N.E.  Broadway, 
Portland,  OR  97005;  and  in  that  capacity  is 
responsible  for  the  acts,  practices,  and 
policies  of  Clouds  DBA,  Cotton  Cloud  Futon 
Corporation. 

3.  Respondent  is  now  and  has  been 
engaged  in  one  or  more  of  the  following:  the 
manufacture  for  sale,  the  sale,  or  the  offisring 
for  sale,  in  commerce,  or  the  importation, 
delivery  for  introduction,  transportation  in 
conmierce.  or  the  sale  or  delivery  after  sale 
or  shipment  in  commerce,  of  a  product, 
fabric,  or  related  material  which  is  subject  to 
the  requirements  of  the  Flammable  Fabrics 
Act,  as  amended,  15  U.S.C.  1191  et  seq.,  and 
the  Standard  for  the  Flammability  of 
Mattresses  and  Mattress  Pads  (FF  4-72),  as 
amended,  16  CFR  part  1632. 

4.  Respondent  denies  the  allegations  of 
paragraphs  1  through  6  of  the  Complaint  that 
Respondent  violated  section  3(a)  of  the  FFA, 
as  amended,  15  U.S.C  1192(a);  and  the 
Mattress  Standard. 

5.  Respondent  denies  that  she  knowingly 
violated  section  3(a)  of  the  FFA,  as  amended, 
15  U.S.C.  1192(a);  and  the  Mattress  Standard. 

6.  This  Agreement  is  entered  into  for  the 
purposes  of  settlement  only  and  does  not 
constitute  a  determinaUon  by  the 
Commission  that  Resjxjndent  (a)  violated  or 
(b)  knowingly  violated  the  FFA  and  the 
Mattress  Standard. 

7.  Respondent  agrees  to  pay  in  settlement 
of  the  staffs  allegations  a  civil  penalty  as  set 
forth  in  the  incorporated  Order. 

8.  This  Agreement  does  not  constitute  an 
admission  by  Respondent  that  a  civil  penalty 
is  appropriate. 

9.  This  Agreement  becomes  effective  only 
upon  its  final  acceptance  by  the  Commission 
and  service  of  the  incorporated  Order  upon 
Respondent. 

10.  Upon  final  acceptance  of  this  Consent 
Order  Agreement  by  the  Commission  and 
issuance  of  the  Final  Order,  Respondent 
knowingly,  voluntarily,  and  completely 
waives  any  rights  she  may  have  in  this  matter 

(1)  to  an  administrative  or  judicial  hearing, 

(2)  to  judicial  review  or  other  challenge  or 
contest  of  the  validity  of  the  Commission's 
actions,  (3)  to  a  determination  by  the 
Commission  as  to  whether  Respondent  failed 
to  comply  with  the  Flammable  Fabrics  Act  as 
aforesaid,  (4)  to  a  statement  of  findings  of  fact 
and  conclusions  of  law,  and  (5)  to  any  claims 
under  the  Equal  Access  to  Justice  Act. 

11.  Violation  of  the  provisions  of  the  Order 
may  subject  Respondent  to  a  civil  and/or 
criminal  penalty  for  each  such  violation,  as 
prescribed  by  law. 

12.  For  purposes  of  section  6(b)  of  the 
CPSA,  15  U.S.C.  2055(b),  this  matter  shall  be 
treated  as  if  a  complaint  had  issued;  and  the 
Commission  may  publicize  the  terms  of  the 
Consent  Order  Agreement. 

13.  Agreements,  understandings, 
representations,  or  interpretations  made 
outside  the  Consent  Order  Agreement  may 
not  be  used  to  vary  or  to  contradict  its  terms. 

14.  Upon  acceptance  of  this  Agreement,  the 
Commission  shall  issue  the  following  Order 
incorporated  herein  by  reference. 


Dated:  June  26, 1995. 
Respondent  Terri  Treat 
Terri  Treat,  individually  and  as  sole 

proprietor  of  Clouds,  DBA,  Cotton  Qoud 

Futon  Corporation 
Commission  Staff 

David  Schmehzer, 

Assistant  Executive  Director,  Office  of 
Compliance. 

Eric  L.  Stooe, 

Acting  Director,  Division  of  Administrative 
Litigation,  Office  of  Compliance. 

Dated:  July  5, 1995. 

Dennis  C.  Kacoy  anil. 

Trial  Attorney,  Division  of  Administrative 
Litigation,  Office  of  Compliance. 

[CPSC  Docket  No.  05-00014] 

In  the  matter  of  Terri  Treat,  individually 
and  as  sole  proprietor  of  Clouds,  DBA,  Cotton 
Cloud  Futon  Corporation. 

Order 

Upon  consideration  of  the  Consent  Order 
Agreement  entered  into  between  Respondent 
Terri  Treat,  individually  and  as  sole 
proprietor  of  Clouds,  DBA,  Cotton  Cloud 
Futon  Corporation  and  the  staff  of  the 
Consumer  Product  Safety  Commission;  and 
the  Commission  having  jurisdiction  over  the 
subject  matter  and  Respondent  Terri  Treat, 
individually  and  as  sole  proprietor  of  Clouds, 
DBA.  Cotton  Cloud  Futon  Corporation;  and  it 
appearing  that  the  Consent  Order  Agreement 
is  in  the  public  intraest, 

I 

It  is  ordered  that  the  Consent  Order 
Agreement  be  and  hereby  is  accepted. 


It  is  further  ordered  that  Respondent,  and 
her  successors  and  assigns,  agents, 
representatives,  and  employees  of  the 
Respondent,  directly  or  through  any 
corporation,  subsidiary,  division,  or  other 
business  entity,  or  through  any  agency, 
device  or  instrumentality,  do  forthwith  cease 
and  desist  from  selling  or  offering  for  sale,  in 
commerce,  or  manufacturing  for  sale,  in 
commerce,  or  importing  into  the  United 
States  or  introducing,  delivering  for 
introduction,  transporting  or  causing  to  be 
transported,  in  commerce,  or  selling  or 
delivering  after  sale  or  shipment  in 
commerce,  any  product,  fabric  or  related 
material  which  is  subject  to  and  fails  to 
conform  to  the  Standard  for  the  Flammability 
of  Mattresses  and  Mattress  Pads  (FF  4-72),  as 
amended,  16  CFR  part  1632. 

m 

It  is  fiirther  ordered  that  Respondent 
conduct  prototype  testing  for  each  mattress 
design,  prior  to  production,  in  accordance 
with  applicable  provisions  of  the  Standard 
for  the  Flammability  of  Mattresses  and 
Mattress  Pads  (FF  4-72),  as  amended.  16  CFR 
part  1632. 

IV 

It  is  further  ordered  that  Respondent 
prepare  and  maintain  written  records  of  the 
prototype  testing  specified  in  paragraph  III  of 
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this  Order  for  each  mattress  design,  including 
photographs  of  the  tested  mattresses,  in 
accordance  with  applicable  provisions  of  the 
Standard  for  the  Flammability  of  Mattresses 
and  Mattress  Pads  (FF  4-72),  as  amended,  16 
CFR  part  1632. 

V 

It  is  further  ordered  that  Respondent 
prepare  and  maintain  a  written  record  of  the 
manufacturing  specifications  of  each  mattress 
prototype  in  accordance  with  applicable 
provisions  of  the  Standard  for  the 
Flammability  of  Mattresses  and  Mattress 
Pads  (FF  4-72),  as  amended,  16  CFR  part 
1632. 

VI 

It  is  further  ordered  that  Respondent 
conduct  prototype  testing  or,  if  appropriate, 
obtain  supplier  certification  to  support  any 
substitution  of  materials  after  prototype 
testing,  in  accordance  with  all  applicable 
provisions  of  the  Standard  for  the 
Flammability  of  Mattresses  and  Mattress 
Pads  (FF  4-72).  as  amended,  16  CFR  part 
1632. 

vn 

It  is  further  ordered  that  Respondents 
prepare  and  maintain  a  written  record  of  the 
manufacturing  specifications  of  any  new 
ticking  or  tape  edge  material  substituted  for 
those  used  in  the  original  prototype  testing, 
in  accordance  with  applicable  provisions  of 
the  Standard  for  the  Flammability  of 
Mattresses  and  Mattress  Pads  (FF  4-72),  as 
amended.  16  CFR  part  1632. 

vm 

It  is  further  ordered  that  Respondent 
prepare  and  maintain  a  written  record  of  the 
manufacturing  specifications  of  any  new 
fioam  core  material  substituted  for  those  used 
in  the  original  prototype  testing,  in 
accordance  with  applicable  provisions  of  the 
Standard  for  the  Flammability  of  Mattresses 
and  Mattress  Pads  (FF  4-72),  as  amended,  16 
CFR  part  1632. 

DC 

It  is  further  ordered  that  Respondent 
prepare  and  maintain  all  other  records 
required  by  the  Standard  for  the 
Flammability  of  Mattresses  and  Mattress 
Pads  (FF  4-72).  as  amended,  16  CFR  part 
1632.  including: 

(a)  Records  to  support  any  determination 
that  a  particular  material  other  than  ticking 
or  tape  edge  did  not  influence  ignition 
resistance; 

(b)  Ticking  certification  test  results  or  a 
certification  from  the  ticking  supplier;  and 

(c)  Records  describing  the  disposition  of  all 
tailing  and  rejected  prototype  mattresses. 


It  is  further  ordered  that  upon  final 
acceptance  of  the  Consent  Order  Agreement 
by  the  Conunission.  Respondent  Terri  Treat 
pay  to  the  Commission  a  civil  penalty  in  the 
amount  of  Ten  Thousand  And  00/100  Dollars 
($10,000.00)  in  two  payments  of  Five 
Thousand  And  00/100  Dollars  (SS.OOO.OO) 
each.  The  first  payment  of  Five  Thousand 
And  00/100  Dollars  ($5,000.00)  shall  be  due 
on  July  1, 1995  or  within  twenty  (20)  days 


after  service  of  the  Final  Order  of  the 
Commission  accepting  this  Consent  Order 
Agreement  (hereinafter,  the  "anniversary 
date"),  whichever  is  later.  The  second 
payment  of  Five  Thousand  And  00/100 
Dollars  ($5,000.00)  shall  be  paid  on  July  1, 
1996  or  within  one  year  of  the  anniversary 
date.  Upon  failure  by  Respondent  to  make 
payment  or  upon  the  making  of  a  late 
payment  by  Respondent,  the  entire  amount  of 
the  civil  penalty  shall  be  due  and  payable, 
and  interest  on  the  outstanding  balance  shall 
accrue  and  be  paid  at  the  federal  legal  rate 
of  interest  under  the  provisions  of  28  U.S.C. 
1961  (a)  and  (b). 

XI 

It  is  further  ordered  that  Respondent  shall 
within  ninety  (90)  days  after  service  upon  her 
of  this  Order,  file  with  the  Commission  a 
repxjrt,  in  writing,  setting  forth  in  detail  the 
maimer  and  form  in  which  she  has  complied 
with  this  Order. 

xn 

It  is  further  ordered  that  for  a  period  of 
three  (3)  years  from  the  date  this  Order 
becomes  final  pursuant  to  16  CFR  1605.13(e), 
Respondent  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed  change 
in  the  way  Respondent  does  business  which 
may  affect  her  compliance  obligations  arising 
out  of  this  Order. 

By  direction  of  the  Commission,  this 
Consent  Order  Agreement  is  provisionally 
accepted  pursuant  to  16  CFR  1605.13,  and 
shall  be  placed  on  the  public  record,  and  the 
Commission  shall  announce  the  provisional 
acceptance  of  the  Consent  Order  Agreement 
in  the  Commission's  Public  Calendar  and  in 
the  Federal  Register. 

So  ordered  by  the  Commission,  this  26th 
dayof  July,  1995. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 
(FR  Doc.  95-18750  Filed  7-31-95;  8:45  am] 

■N.UNO  CODE  S33fr-«1-«t 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency,  Sclenttflc 
Advisory  Board  Closed  Meeting 

agency:  Department  of  Defense,  Defense 
Intelligence  Agency. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94-409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Scientific  Advisory  Board  has  been 
scheduled  as  follows: 
DATES:  August  24, 1995  (830  to  400). 
ADDRESSES:  The  Defense  Intelligence 
Agency.  Boiling  AFB,  Washington,  DC 
20340-5100. 


FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  W.S.  Williamson,  Executive 
Secretary,  DIA  Scientific  Advisory 
Board,  Washington,  DC  20340-1328 
(202) 373-4930. 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(I),  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director,  DIA,  on  related  scientific  and 
technical  matters. 

Dated:  July  27, 1995. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  95-18816  Filed  7-31-95;  8:45  am] 
MUMQ  COOE  SOOe-04-M 


Meeting  of  the  DOD  Advisory  Group  on 
Electron  Devices 

AGENCY:  Department  of  Defense, 
Advisory  Group  on  Electron  Devices. 
ACTION:  Notice. 

SUMMARY:  Working  Group  B 
(Microelectronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900,  Tuesday,  8  August,  1995. 
ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  1745  Jefferson  Davis  Highway, 
Suite  500.  Arlington,  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Warner  Kramer,  AGED  Secretariat,  1745 
Jefferson  Davis  Midway.  Crystal  Square 
Four,  Suite  500.  Arlington,  Virginia 
22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E.  to  the  Director 
Advanced  Research  Projects  Agency  and 
the  Military  Departments  in  planning 
and  managing  an  effective  research  and 
development  program  in  the  field  of 
electron  devices. 

The  Working  Group  B  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  proposes  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  microelectronics  area 
includes  such  programs  on 
semiconductor  materials,  integrated 
circuits,  charge  coupled  devices  and 
memories.  The  review  will  include 
classified  program  details  throughout. 


In  accordance  with  Section  10(d)  of 
Pub.  L.  No.  92-463,  as  amended  (5 
U.S.C.  App.  n  10(d)  (1988)),  it  has  been 
detennined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.§  552b(c)(l)  (1988),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  July  27. 1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  95-18817  Filed  7-31-95;  8:45  am] 
BILUNO  COOE  5000-04-M 


Department  of  the  Navy 

Notice  of  Public  Hearing  for  the  Draft 
Environmental  Impact  Statement  for 
the  Disposal  and  Reuse  of  the  Naval 
Air  Station  (NAS)  Qlenview,  IL 

Pursuant  to  Coiucil  on 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-1508)  implementing 
procedural  provisions  of  the  National 
Environmental  Policy  Act,  the 
Department  of  the  Navy  has  prepared 
and  filed  with  the  U.S.  Environmental 
Protection  Agency  the  Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  Proposed  Disposal  and  Reuse  of 
the  NAS  Glenview,  Illinois. 

In  response  to  the  recommendations 
of  the  1993  Department  of  Defense  Base 
ReaUgnment  and  Closure  Commission 
(BRAC-93)  and  to  legislative 
requirements  of  the  1990  Base 
Realignment  and  Closure  Act  (Pub.  L. 
101-510),  NAS  Glenview,  Illinois  is  to 
be  closed  and  the  property  to  be  made 
available  for  disposal  and  reuse.  The 
Navy  has  prepared  a  DEIS  which 
addresses  the  environmental  impacts  of 
disposing  NAS  Glenview  and  of  its 
potential  reuse.  The  purpose  of  the  DEIS 
is  to  assist  4he  Secretary  of  the  Navy  in 
making  a  decision  concerning  the 
disposition  of  NAS  property.  It  is  the 
Navy's  policy  to  adopt  the  community's 
redevelopment  plan  as  its  preferred 
alternative.  The  preferred  alternative 
presented  in  the  DEIS  is  the  Consensus 
Reuse  Plan  approved  by  the  Glenview 
Commimity  Reuse  Planning  Group. 

The  preferred  alternative  for  NAS 
Glenview  is  a  combination  of  land  uses 
which  integrates  the  site  with  the 
Glenview  community.  It  includes  low 
and  moderate  density  residential,  a 
variety  of  public  uses,  retail,  office/ 
warehouse,  light  industrial,  commercial, 
a  sports,  leisure,  and  entertainment 
component,  a  new  Metra  commuter  rail 
station,  and  land  devoted  to  open  space 
and  preservation  of  the  existing  golf 
course.  The  plan  will  generate 
approximately  5,100  jobs,  slightly 
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increase  the  amount  of  wetlands,  and 
increase  local  traffic  in  the  area  of  the 
base. 

The  DEIS  has  been  distributed  to 
various  federal,  state,  and  local 
agencies,  elected  officials,  special 
interest  groups,  and  the  media.  A 
^  limited  number  of  single  copies  are 
available  at  the  address  listed  at  the  end 
of  this  notice. 

A  public  hearing  to  inform  the  public 
of  the  DEIS  findings  and  to  solicit 
comments  will  be  held  at  the  Glenview 
Village  Hall,  1225  Waukegan  Rd.  on 
Thursday  evening,  August  17, 1995, 
■    from  7  p.m.  until  the  end  of  public 
comment  or  12  midnight. 

The  public  hearing  will  be  conducted 
by  the  Navy.  Federal,  state  and  local 
agencies,  and  interested  parties  are 
invited  and  urged  to  be  present  or 
represented  at  the  hearing.  Oral 
statements  will  be  heard  and  transcribed 
by  a  legal  stenographer;  however,  to 
ensure  acoiracy  of  the  record,  all 
statements  should  be  submitted  in 
writing.  All  statements,  oral  and 
written,  will  become  a  part  of  the  public 
record  of  this  study,  and  will  be 
responded  to  in  the  Final 
Environmental  Impact  Statement.  Equal 
weight  will  be  given  to  both  oral  and 
written  statements. 

In  the  interest  of  available  time,  each 
speaker  will  be  asked  to  limit  his/her 
comments  to  five  minutes.  If  longer 
statements  are  to  be  presented,  they 
should  be  siunmarized  for  the  public 
hearing  and  submitted  in  long-form  at 
the  hearing  or  mailed  to  the  address 
listed  at  the  end  of  this  annoimcement. 
All  written  comments  must  be 
postmarked  by  5  September  1995,  to 
become  a  part  of  the  official  record. 

Additional  information  concerning 
this  notice  may  be  obtained  by 
contacting  Tom  Burst  (Code  064TB), 
Southern  Division,  Naval  Facilities 
Engineering  Command,  PO  Box  190010, 
North  Charleston,  South  Carolina, 
29419-9010,  telephone  (803)  743-0590. 
Dated:  July  25, 1995. 

LCDR,  JAGC.  USN,  Federal  Register  Uaison 
Officer. 

[FR  Doc.  95-18823  Filed  7-31-95;  8:45  am] 
MUMO  CODE  3tie-4eF-M 


Notice  of  Public  Hearing  for  the  Draft 
Environmental  Impact  Statement  for 
the  Disposal  and  reuse  of  Naval  Air 
Station  (NAS)  Dallas,  TX 

Pursuant  to  Council  on 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-1508)  implementing 
procedural  provisions  of  the  National 
Environmental  Policy  Act,  the 


Department  of  the  Navy  has  prepared 
and  filed  with  the  U.S.  Environmental 
Protection  Agency  the  Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  Proposed  Disposal  and  Reuse  of 
NAS  Dallas,  Texas. 

In  response  to  the  recommendations 
of  the  1993  Department  of  Defense  Base 
Realignment  and  Closure'Commission 
(BRAC-93)  and  to  legislative 
requirements  of  the  1990  Base 
Realignment  and  Closure  Act  (Pub.  L 
101-510),  NAS  Dallas,  Texas  is  to  be 
closed  and  the  property  to  be  made 
available  for  disposal  and  reuse. 
Approximately  25%  of  NAS  Dallas 
property  is  owned  by  the  Navy;  the 
remaining  portion  is  leased  to  the  U.S. 
Government  by  the  City  of  Dallas,  and 
will  be  returned  to  the  city  in 
accordance  with  the  lease  agreement. 
The  Navy  has  prepared  a  DEIS  which 
addresses  the  environmental  impacts  of 
disposing  Navy-owned  property  at  NAS 
Dallas  and  of  its  potential  reuse.  The 
purpose  of  the  DEIS  is  to  assist  the 
Secretary  of  the  Navy  in  making  a 
decision  concerning  the  disposition  of 
NAS  property.  It  is  the  Navy's  policy  to 
adopt  the  community's  redevelopment 
plan  as  its  preferred  aUemative.  The 
preferred  alternative  presented  in  the 
DEIS  is  Industrial  Aviation  Use;  other 
alternatives  discussed  are  Industrial 
Park,  Aviation  Manufacturing  Facility, 
General  Aviation  Use,  Non-Aviation 
Mixed  Use,  and  No  Action. 

The  DEIS  has  been  distributed  to 
various  federal,  state,  and  local 
agencies,  elected  officials,  special 
interest  groups,  and  local  libraries  in 
Dallas  and  Grand  Prairie.  A  limited 
nimiber  of  single  copies  are  available  at 
the  address  listed  at  the  end  of  this 
notice. 

A  public  hearing  to  inform  the  public 
of  the  DEIS  findings  and  to  solicit 
comments  will  be  held  in  Building  12 
auditorium,  NAS  Dallas,  8100  West 
Jefferson  Blvd.,  Dallas,  TX  on 
Wednesday  evening,  August  16, 1995,  at 
7  p.m.  This  meeting  will  be  advertised 
in  the  Dallas  and  Grand  Prairie  area 
newspapers. 

The  public  hearing  will  be  conducted 
by  the  Navy.  Federal,  state  and  local 
agencies,  and  interested  parties  are 
invited  and  urged  to  be  present  or 
represented  at  the  hearing.  Oral 
statements  will  be  heard  and  transcribed 
by  a  legal  stenographer;  however,  to 
ensiue  accuracy  of  the  record,  iall 
statements  should  be  submitted  in 
writing.  All  statements,  oral  and 
written,  will  become  a  part  of  the. public 
record  of  this  study,  and  will  be 
responded  to  in  the  Final 
Environmental  Impact  Statement.  Equal 
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weight  will  be  given  to  both  oral  and 
written  statements. 

In  the  interest  of  available  time,  each 
speaker  will  be  asked  to  limit  his/her 
comments  to  five  minutes.  All  written 
comments  must  be  postmarked  by 
August  28, 1995  to  become  a  part  of  the 
official  record.  Additional  information 
concerning  this  notice  may  be  obtained 
by  contacting  Darrel  Molzan  (Code 
064DM),  Southern  Division,  Naval 
Facilities  Engineering  Command,  P.O. 
Box  190010,  North  Charleston,  South 
Carolina,  29419-9010,  telephone  (803) 
743-0993. 

Dated:  July  25. 1995.  ' 

LJLMcNeet. 

LCDB.JAGC.  USN.  Federal  Hepster  Liaison 
OfficeT. 

(FR  Doc.  95-18824  Filed  7-31-95;  8:45  ami 
MUJNQ  COM  W10-PF-M 


DEPARTMENT  OF  EDUCATION 

[CFDA  NO:  84.031Q] 

Endowment  Challenge  Grant  Program; 
Extension  of  Closing  Date  For  Receipt 
of  Applications  for  New  Awards  For 
Fiscal  Yaar  1995  Under  the  Endowment 
Challenge  Grant  Program 

The  Department  of  Education 
pubUshed  a  notice  in  the  Federal 
Register  of  June  10, 1994  (58  FR  50151) 
that  established  June  16, 1995  as  the 
closing  date  for  submission  of 
applications  imder  the  Endowment 
Challenge  Grant  Program.  The 
Department  is  reopening  and  extending 
the  application  period  to  August  31, 
1995  to  allow  those  institutions  to  apply 
that  have  only  recently  been  declared 
eligible  in  response  to  the  notice  in  the 
Federal  Register  of  July  3, 1995  (60  FR 
34523). 

Deadline  for  Transmittal  of 
Applications:  August  31, 1995. 

Deadline  for  Intergovernmental 
Review:  Not  applicable. 

Applications  Available:  Applications 
will  be  mailed  to  institutions  newly 
designated  as  eligible  to  apply  for  a 
grant  under  the  Endowment  Challenge 
Grant  Program. 

For  Information  Contact:  Thomas 
Keyes,  U.S.  Department  of  Education, 
600  Independence  Ave.,  S.W.,  Suite 
600-C,  Portals  Building,  Washington, 
DC  20202-5337.  Telephone:  (202)  708- 
8833,  or  (202)  708-8866.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 


Information  about  the  Department's 
funding  opportimities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  IDepartment's  electronic  bulletin 
board  (ED  BOARD),  telephone  (202) 
260-9950;  or  on  the  Internet  Gopher 
Server  at  GOPHERED.GOV  (under 
Announcements,  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C  1065. 

Dated:  July  27. 1995. 
David  A.  Longanecker, 
Assistant  Secretary  for  Postsecondary 
Education. 
IFR  Doc.  95-18876  Filed  7-31-95;  8:45  am) 

BILLING  CODE  4WW-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  CP96-632-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Application 

July  26, 1995. 

Take  notice  that  on  July  21, 1995, 
Coliunbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue, 
S.E.,  Charleston,  West  Virginia  25314- 
1599,  filed  in  Docket  No.  CP95-632-O00 
an  application  pursuant  to  Section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  a 
transportation  service  for  The  Peoples 
Natural  Gas  Company  (Peoples)  which 
was  authorized  in  Docket  No.  CP77- 
354,1  a])  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

Columbia  proposes  to  abandon  a 
transportation  service  for  Peoples  which 
was  being  rendered  under  an  agreement 
dated  March  29, 1977,  on  file  as 
Columbia's  Rate  Schedule  X-59.  The 
transportation  agreement  for  Rate 
Schedule  X-59  provides  that  Columbia 
receives  into  its  Line  7917  in  Fayette 
County,  Pennsylvania  up  to  170  Mcf  per 
day  of  natiu^l  gas  from  Peoples  and 
transports  this  gas,  less  retainage,  for  the 
account  of  Peoples  to  Columbia  Gas  of 
Pennsylvania,  Inc.  at  a  delivery  point 
also  in  Fayette  County.  Columbia  states 
that  volumes  were  last  transported 
under  Rate  Schedule  X-59  in  May  1995 
and  that  Peoples  has  agreed  to  the 
cancellation  and  termination  of  the 
transportation  agreement  for  Rate 
Schedule  X-59.  Columbia  further  states 


'  See  FPC  961  (1977). 


that  the  proposed  abandonment  will  not 
result  in  or  cause  any  interruption, 
reduction,  or  termination  of  firm  natural 
gas  service  presently  rendered  to  any  of 
its  customers. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  August 
■  16, 1995,  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  imder  the  Natural 
Gas  Act  (18  CF^  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natxu-al  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procediu-e  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Columbia  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  95-18760  Filed  7-31-95;  8:45  ami 

BILLING  COOe  6717-01-M 


[Docket  No.  RP95-129-001] 

Kem  Rhrer  Gas  Transmission 
Company;  Notice  of  Refund  Report 

July  26, 1995. 

Take  notice  that  on  July  14, 1995, 
Kem  River  Gas  Transmission  Company 
(Kem  River),  filed  its  refund  report 
made  in  compliance  with  the  April  3. 
1995  Stipulation  and  Consent 


Agreement  (Stipulation)  in  the  above 
referenced  docket  and  the  Commission's 
May  5, 1995  order  approving  the 
Stipulation. 

Kem  River  stated  that  on  June  23, 
1995,  a  total  refund  of  $662,500.00  was 
sent  to  the  Kem  River's  firm 
transportation  customCTs.  Kem  River 
apportioned  the  refund  amounts  based 
upon  the  actual  contract  demands  in 
effect  for  each  shipper  for  each  month 
during  the  period  March  1, 1993 
throu^  December  31, 1994.  The  report 
identifies  each  firm  shipper,  its 
aggregate  contract  demand  during  the 
refefenced  period,  its  resulting 
allocation  percentage,  and  the  refund 
amount. 

Any  person  desiring  to  protect  said 
filing  should  file  a  protest  with  the 
Fedwal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E.. 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed* on  or  before  August  2, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  the  filing  are 
on  file  with  the  Commission  and  are 
available  for  pubUc  inspection. 
Uis  D.  CadieU, 
Secretary. 

IFR  Doc.  95-18783  Filed  7-31-95;  8:45  am) 
WUMO  coot  (Tir-M-M 

[Dookst  No.  CP9S-«28-000] 

Koch  Gateway  Pipalina  Company; 
Request  Under  Btonket  Authorization 

July  26, 1995. 

Take  notice  that  on  July  19. 1995, 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway),  P.O.  Box  1478,  Houston, 
Texas  77251-1478  filed  in  Docket  No. 
CP95-628-000  a  request  pursuant  to 
§§  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  seek 
certificate  authority  to  operate  an 
existing  delivery  tap  as  a  jurisdictional 
facility,  under  Koch  Gateway's  blanket 
certificate  issued  in  Docket  No.  CP82- 
430-K)00  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Koch  Gateway  requests  authorization 
to  place  into  jurisdictional  service  a 
two-inch  tap  constmcted  under  Section 
311(a)  of  the  NGPA  and  §  284.3(c)  of  the 
Commission's  Regulations.  Koch 


installed  a  delivery  tap  to  serve  the 
Washington  Parish  Utilities 
(Washington  Parish),  a  local  distribution 
company,  from  Koch  Gateway's 
Bogalusa  10-inch  line,  designated  as 
Index  301-4,  Washington  Parish, 
Louisiana.  Washington  Parish 
reimbursed  Koch  Gateway 
approximately  $11,000  for  the 
installation  of  the  facilities.  Certification 
of  the  facilities  will  provide  Washington 
Parish  with  the  additional  flexibility  of 
being  able  to  use  these  facilities  as  a 
delivery  point  on  Washington  Parish's 
blanket  transportation  agreements  with 
Koch  Gateway. 

Koch  Gateway  proposes  to  provide 
Section  311  transportation  service  to 
Washington  Parish  pursuant  to  §  284(B) 
of  the  Commission's  Regulations.  Once 
these  facilities  are  certificated  Koch 
Gateway  will  also  provide  jurisditional 
transportation  services  pursuant  to  Koch 
Gateway's  NNS  rate  schedule  and  its 
blanket  transportaticm  certificate  issued 
in  Docket  No.  CP8»-6-000.  Washington 
Parish  estimates  that  its  average  daily 
requirements  at  this  point  are  5  MMBtu. 
The  volume  delivered  to  this  new  point 
under  the  firm  agreement  will  be  within 
the  certificated  entitlement  of  that 
existing  service. 

Koch  Gateway  further  states  it  will 
operate  the  proposed  facilities  in 
compliance  with  18  CFR  Part  157, 
Subpart  F,  and  that  it  has  sufficient 
capacity  to  render  the  proposed  service 
without  detriment  or  disadvantage  to  its 
other  existing  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effiactive  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
v«thin  30  days  after  the  time  allowed 
forfiUng  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  piu^uant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  95-18779  Filed  7-31-95;  8:45  am) 

BILUNQ  COOE  STir-OI-M 


[Docket  No.  OR95-7-000I 

Longhom  Partners  Pipeline;  Notice  of 
Petition  for  Declaratory  Order 

July  26, 1995. 

Take  notice  that  on  June  30, 1995, 
AXIS  Gas  Corporation  (AXIS),  pursuant 
to  Rule  207(a)(2)  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
387.207(a)(2),  filed  a  request  for  a 
declaratory  order. 

AXIS  states  that  Longhom 
Partnerships  Pipeline  (LPP),  a 
partnership  being  formed  by  Axis, 
intends  to  convert  certain  aude  oil 
pipeline  facilities,  which  in  conjunction 
with  new  pipeline  facilities  to  be 
constructeKi,  will  provide  common 
carrier  transportation  service  for  refined 
petroleum  products  from  the  Gulf  Coast 
to  El  Paso,  Texas — and  through 
connecting  pipelines  into  Arizona  and 
New  Mexico.  The  existing  pipeline 
facilities  proposed  to  be  converted  to 
this  new  pipeline  are  currently  owned 
and  operated  by  Exxon  Pipeline 
Company  (EPC).  EPC  currently  moves 
crude  oil  on  these  facilities  fr^  West 
Texas  (Crane,  TX)  to  the  Houston,  Texas 
(Baytovm,  TX)  area. 

AXIS  and  its  financial  partner  signed 
a  letter  of  intent  to  purchase  the 
pipeline  facilities  owned  by  EPC  on 
June  9.  1995.  That  letter  provides  that  a 
binding  purchase  and  sale  agreement 
must  be  entered  into  by  a  certain  date. 
In  the  event  that,  before  such  date,  the 
Commission  has  not  declared  that  LPP 
will  be  allowed  to  include  the  full 
purchase  price  paid  for  these  facilities 
in  its  cost-of-service  calculations,  AXIS 
will  be  unable  to  go  forward  with  the 
contemplated  project  and  the  terms  of 
the  proposed  agreement  will  expire. 
Notwithstanding  that  AXIS  and  its 
financial  partner  would  continue  to 
believe  that  the  project  would  be 
commercially  viable  (apart  from 
regulatory  considerations),  and 
notwithstanding  the  material  benefits 
that  the  project  would  confer  on 
shippers  and  consigners  of  petroleum 
products  in  the  Southwest,  AXIS  and  its 
financial  partner  would  be  unwilling  to 
assume  the  regulatory  risk  that  LPP 
would  not  be  allowed  to  recover  the 
purchase  price  paid  to  EPC 
Accordingly,  AXIS  requests  that  this 
matter  be  handled  on  an  expedited 
basis. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  an  Regulations.  All 
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such  motions  or  protests  should  be  filed 
on  or  before  August  15. 1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  CasheU, 
Secretary. 
[FR  Doc.  95-18781  Filed  7-31-95;  8:45  amj 

BHJJNQ  COOf  (Tir-OI-M 

[Doctot  Nos.  ER94-1384-001,  ER94-145a- 
004,  ER94-1 685-001,  ERM-169(M)01, 
ER94-1601-002,  ER95-d9»-001] 

Morgan  Stanley  Capital  Group  Inc., 
Coastal  Electric  Services  Company, 
Citizens  L^lunan  Power  Sales, 
Engelhard  Power  Marlceting,  Inc.,  AIG 
Trading  Corporation,  CLP  Hartford 
Sates,  LLC;  Order  Granting 
Rehearing  in  Part  and  Denying 
Rehearing  In  Part,  Announcing 
Elimination  of  Power  Marketer 
Business  and  Financial  Arrangements 
Reporting  Requirement,  and  Providing 
Guidance  on  Determining  "Affiliation" 
Under  Part  H  of  the  Federal  Power  Act 

Issued  July  26. 1995. 

Before  Commissioners:  Elizabeth  Anine 
Moler,  Chair;  Vicky  A.  Bailey,  James  J. 
Hoecker.  William  L.  Massey,  and  Donald  F. 
Santa.  Jr. 

Background 

In  a  November  8. 1994  order  issued  in 
Docket  No.  ER94-1 3  84-000.  Morgan 
Stanley  Capital  Group,  Inc..  69  FERC 
1 61.175  (1994)  (November  8  Order),  the 
Conmiission  accepted  for  filing  the 
application  of  Morgan  Stanley  Capital 
Group  Inc.  (MS  Capital)  for 
authorization  to  engage  in  wholesale 
electric  energy  transactions  as  a 
marketer  at  market-based  rates.  In  the 
November  8  Order,  the  Commission 
denied  MS  Capital's  request  for  relaxed 
reporting  requirements  and  imposed  the 
same  filing  and  reporting  requirements 
as  those  applicable  to  other  power 
marketers.  The  Commission  announced 
that  it  would  reconsider  these  reporting 
requirements  in  a  future  generic 
proceeding  applicable  to  all  public 
utilities  selling  power  at  market-based 
rates.  The  Commission  also  denied  MS 
Capital's  request  for  waiver  of  the 
annual  charge  obligation  and  clarified 
that  such  obligation  is  applicable  to  all 
power  marketers. 

These  cases  present  an  appropriate 
vehicle  for  addressing  the  major  issues 
in  the  November  8  Order.  The 


Commission  will  address  other  issues  as 
they  become  ripe  for  resolution. 

Requests  for  Rehearing  of  November  8 
Order 

On  December  8. 1994.  MS  Capital 
filed  a  request  for  rehearing  and 
modification  of  and  for  interim  relief 
from  the  November  8  Order.  MS  Capital 
seeks  relief  from  the  November  8  Order 
in  two  respects.  First.  MS  Capital  asks 
the  Commission  to  reverse  its  decision 
to  require  MS  Capital  to  report  business 
and  financial  arrangements  between  it 
(or  an  affiliate)  and  any  entity  that  buys 
from  or  sells  power  to  it.  or  at  least  to 
grant  interim  relief  bom  that  reporting 
requirement  pending  the  outcome  of  the 
generic  proceeding  announced  in  the 
Noveml^r  8  Order.  MS  Capital  argues, 
among  other  things,  that  compliance    " 
with  the  requirement  to  report  business 
and  financial  arrangements  would  be 
needlessly  onerous  and  would  inhibit 
the  participation  of  experienced  and 
highly  qualified  financial  companies 
such  as  MS  Capital  in  the  markets  for 
wholesale  sales  of  electricity.  MS 
Capital  also  questions  whether  the 
business  and  financial  arrangements 
reporting  requirement  would  provide 
the  Commission  and  its  staff  with  any 
meaningful  data  that  could  be  used  to 
detect  reciprocal  dealing.  If  the 
Conunission  does  not  reverse  or  stay 
application  of  the  business  and  financial 
arrangements  reporting  requirement,  MS 
Capital  proposes  several  limitations  to 
the  scope  of  that  requirement. 
Second.  MS  Capital  asks  the 
Commission  to  reverse,  or  defer,  its 
holding  that  power  marketers  are 
subject  to  the  Commission's  aimual 
charge  requirement.  MS  Capital  asks  the 
Commission,  at  a  minimum,  to  defer  its 
decision  to  collect  annual  charges  bom 
power  marketers  for  a  start-up  [e.g., 
three-year)  period  "until  power 
marketers  are  better  established."  after 
which  time  the  Commission  could 
evaluate  "whether  power  marketers 
impose  regulatory  burdens  on  the 
Commission  comparable  to  the  burdens 
created  by  regulation  of  utilities  with 
cost-based  rates.'*  MS  Capital  Rehearing 
Request  at  3. 18. 

On  December  8, 1994,  the  Electric 
Power  Monitoring  Group  and  its 
individual  members »  filed  a  motion  to 
intervene  out-of-time  and  a  request  for 
rehearing  of  the  November  8  C^der.  The 
Electric  Power  Monitoring  Group  seeks 
rehearing  of  the  Commission's  ruling 


requiring  all  power  marketers  to  pay 
annual  charges.  The  Electric  Power 
Monitoring  Group  argues,  among  other 
things,  that:  (1)  The  Commission  has  not 
adequately  justified  its  departure  from 
past  policy  and  precedent  pursuant  to 
which  it  previously  declined  to  assess 
power  marketers  annual  charges;  (2)  the 
Commission  has  limited  jurisdiction 
over  power  marketers,  which  does  not 
warrant  subjecting  them  to  the  annual 
charge  requirement;  (3)  the  Commission 
does  not  devote  significant  resources  to 
the  regulation  of  power  marketers  as  to 
justify  subjecting  them  to  the  annual 
charge  requirement;  *  and  (4)  subjecting 
power  marketers  to  the  annual  charge 
requirement  effectively  discriminates 
against  power  marketers,  which  will  not 
be  able  to  recover  the  annual  charges  in 
a  cost  of  service  rate  as  do  other  public 
utilities  subject  to  the  aimual  charge 
requirement. 

On  December  8, 1994.  Citizens 
Lehman  Power  Sales  (CL  Sales)  also 
filed  a  motion  for  leave  to  intervene  out- 
of-time  and  a  request  for  rehearing  of 
the  November  8  Order.  CL  Sales  asks  the 
Commission,  pending  its  generic 
proceeding,  to  drop  the  business  and 
financial  arrangements  reporting 
requirement  and  to  rely  upon  existing 
complaint  procediu«s.  If  the 
Commission  decides  to  maintain  the 
reporting  requdrement  in  the  interim,  CL 
Sales  asks  the  Commission  to  clarify 
that  its  decision  to  exclude  transitory 
holdings  in  coimection  with  investment 
or  merchant  banking,  market-making,  or 
asset  management  activities  for 
purposes  of  determining  generation 
dominance '  also  applies  to  the  business 
and  financial  arrangements  reporting 
requirement. 

On  December  9. 1994,  Calpine  Power 
Marketing  Inc.  (Calpine)  filed  a  motion 
for  leave  to  intervene  out-of-time  and  a 
request  for  clarification  of  the  November 
8  Order.  Like  CL  Sales,  Calpine  asks  the 
Commission  to  clarify  that  the 
November  8  Order's  exclusion  of 
transitory  holdings  for  piuT)0ses  of 
assessing  market  power  is  equally 
applicable  to  reciprocal  dealing 
concerns  and  thus  also  applies  to  the 
business  and  financial  arrangements 
reporting  requirement. 

On  July  7. 1995,  MS  Capital  filed  a 
motion  for  interim  relief  from  the 
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'  The  members  of  the  Electric  Power  Monitoring 
Group  joining  in  the  pleading  are  Enron  Power 
Marketing,  Inc.,  Valero  Power  Services  Company, 
Electric  Clearinghouse,  Inc.,  Intercontinental  Energy 
Corporation,  and  KCS  Energy  Management 
Services,  Inc. 


*The  Electric  Power  Monitoring  Group  argues 
that  the  Conunission  has  failed  to  supply 
documentation  to  support  its  claim  that  it  "can 
spend  as  much  (if  not  more)  time  evaluating  poww 
marketer  requests  as  it  can  other  types  of  rate 
applications."  69  FERC  at  61.697.  The  Electric 
Power  Monitoring  Group  submits  that  such  an 
analysis  should  be  performed  in  a  rulemaking 
proceeding  of  general  applicability. 

3  See  69  FERC  at  61 ,693. 


business  and  financial  arrangements 
reporting  requirement  and  for  prompt 
initiation  and  completion  of  the  generic 
reporting  requirements  proceeding.  MS 
Capital  again  asks  the  Commission, 
pending  the  outcome  of  the  generic 
proceeding  announced  in  the  November 
8  Order,  to  stay  the  business  and 
financial  arrangements  reporting 
requirement  or  to  limit  its  scope. 

As  we  explain  below,  we  will  grant 
MS  Capital's  request  for  rehearing 
concerning  the  business  and  financial 
arrangements  reporting  requirement,* 
With  the  issuance  of  this  order,  we  will 
no  longer  require  MS  Capital,  or  any 
power  marketer  with  market-rate 
authority,  to  report  business  and 
financial  arrangements  between  the 
marketer  (or  an  affiliate  of  the  marketer) 
and  the  entities  that  buy  power  from, 
sell  power  to.  or  transmit  power  on 
behalf  of.  the  marketer.  We  also  provide 
guidance  in  this  order  concerning  the 
determination  of  affiliation  imder  Part  II 
of  the  Federal  Power  Act  (FPA).  Further, 
we  will  deny  the  requests  for  rehearing 
of  our  decision  in  the  November  8  Order 
to  apply  the  annual  charge  obligation  to 
all  power  marketers. 

Discussion 

Pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385,214  (1995),  the 
Commission  finds  that  the  late 
interventions  in  this  proceeding  of  CL 
Sales,  the  Electric  Power  Monitoring 
Group  (and  its  individual  members 
identified  supra  note  1),  and  Calpine 
will  not  prejudice  the  interests  of  any 
party  and  that  good  cause  exists  to 
permit  the  late  interventions. 

Business  and  Financial  Arrangements 
Reporting  Requirement 

We  wrill  grant  MS  Capital's  request  for 
rehearing  with  regard  to  the  business 
and  financial  arrangements  reporting 
requirement.  We  will,  effective  as  of  the 
date  of  issuance  of  this  order,  no  longer 
require  power  marketers  to  comply  with 
that  reporting  requirement. 

As  the  Commission  explained  in  the 
November  8  Order,  the  Commission  has 
required  power  marketers,  as  a 
condition  of  market  rate  approval,  to 
report  business  and  financial 
arrangements  involving  the  marketer  (or 
an  affiliate  of  the  marketer)  and  the 
entities  that  buy  power  from,  sell  power 
to,  or  transmit  power  on  behalf  of,  the 


marketer.  69  FERC  at  61,694.'  This 
reporting  requirement  was  designed  to 
assist  the  Commission  in  detecting 
reciprocal  dealing. 

We  have  given  careful  consideration 
to  the  concerns  voiced  by  MS  Capital 
(and  other  power  marketers)  that  the 
costs  and  burdens  of  the  business  and 
financial  arrangements  reporting 
requirement  far  outweigh  any  possible 
benefits  of  such  reporting.  We  find  that 
MS  Capital  has  raised  valid  concerns  as 
to,  among  other  things,  the  breadth  of 
such  reporting  requirement,  the 
"potentially  impossible  compliance 
burden"  that  the  requirement  imposes 
on  marketers  such  as  MS  Capital  that 
are  "involved  in  numerous,  disparate 
investments  and  business  arrangements 
pertaining  to  thousands  of  different 
business  matters,"*  and  the  adequacy  of 
the  resulting  data  in  detecting  reciprocal 
dealing. 

On  this  basis,  we  conclude  that  the 
business  and  financial  arrangements 
reporting  requirement  imposes  costs 
and  burdens  on  power  marketers  (in 
terms  of  compiling  and  filing  the  data) 
as  well  as  on  the  Commission  (in  terms 
of  reviewing  the  data  for  the  purpose  of 
detecting  reciprocal  dealing)  that  are  not 
justified  by  the  potential  benefits  of 
such  reporting.  As  a  result,  although  the 
possibility  of  reciprocal  dealing  remains 
a  valid  concern,  we  do  not  believe  that 
the  business  and  financial  arrangements 
reporting  requirement  is  an  effective 
means  of  detecting  such  behavior  by 
power  marketers.  Rather,  we  believe 
that  this  matter  can  be  appropriately 
addressed  through  a  complaint 
mechanism. 

In  several  orders  issued  in  the  other 
dockets  that  are  captioned  in  this  order, 
we  indicated  that  the  same  reporting 
requirements  and  reporting  options  that 
the  Commission  imposed  on  MS  Capital 
apply  to  other  power  marketers  with 
market-based  rate  authority.''  Consistent 
with  our  holdings  in  that  regard,  we 
clarify  that  our  decision  to  eliminate  the 
business  and  financial  arrangements 
reporting  requirement,  effective  on  the 
date  of  issuance  of  this  order,  applies 


JMI 


'In  lijht  of  our  decision  to  eliminate  altogether 
the  business  and  financial  arrangements  reporting 
requirement  for  power  marketers,  we  will  dismiss 
as  moot  the  requests  of  CL  Sales  and  Calpine  for 
rehearing  and  clariflcation,  respectively,  as  to  the 
scope  of  that  requirement. 


'  See,  e.g.,  Louis  Dreyfus  Electric  Power,  Inc.,  61 
FERC  161,303  (1992).  In  Enron  Power  Marketing, 
Inc.,  65  FERC  1 61 .305  (1993),  order  on  clarification 
and rehg.  66  FERC  161,244  (1994),  the 
Conunission  limited  the  reporting  requirement  to 
the  activities  of  any  affiliates  located  or  doing 
business  in  the  United  States,  Puerto  Rico,  Canada, 
and  Mexico. 

■^MS  Capital  Rehearing  Request  at  4,  5. 

'  See  Engelhard  Power  Marketing,  Inc.,  70  FERC 
161,250  (1995)  lEngelhard):  CLP  Hartford  Sales. 
L.L.C.,  71  FERC  161,127  (1995)  (CW  Hattfoid):  AIG 
Trading  Corporation,  71  FERC  1 61 ,148  (1995) 
(A/Ch  Citizens  Lehman  Power  Sales,  71  FERC 
1 61,149  (1995)  [Citizens  Lehman):  Coastal  Electric 
Services  Company,  71  FERC  161,374  (1995) 
[Coastal). 


not  just  to  MS  Capital,  but  to  all  other 
power  marketers  with  authorization  to 
engage  in  wholesale  electric  energy 
transactions  at  market-based  rates, 
including,  but  not  limited  to,  the  power 
marketer  applicants  in  Docket  Nos. 
ER94-1450,  ER94-1685,  ER94-1690, 
ER94-1691,  and  ER95-393.8 

Determination  of  Affiliation 

In  the  November  8  Order,  the 
Commission  directed  MS  Capital,  as  a 
condition  to  authorization  to  transact  at 
market-based  rates,  to  report,  among 
other  things,  affiliation  with  any  entity 
that  owns  generation  or  transmission 
facilities  or  inputs  to  electric  power 
production,  or  affiliation  with  any  entity 
that  has  a  fr^nchised  service  area.  69 
FERC  at  61,695.  The  Commission  also 
directed  MS  Capital  to  revise  its 
proposed  rate  schedule  to  eliminate  all 
sales  to  affiliates  at  market-based  rates.' 
Indicating  that  it  has  not  yet  determined 
affiliation  under  Part  II  of  the  FPA  based 
on  a  bright  Une  test,  the  Commission 
directed  MS  Capital,  "until  the 
Commission  provides  more  guidance," 
to  determine  affiliation  by  applying  the 
definition  set  forth  in  the  Uniform 
System  of  Accounts.  69  FERC  at  61,693 
n.4.  Under  that  definition,  "affiliated 
companies"  are  defined  as  "companies 
or  persons  that  directly,  or  indirectly 
through  one  or  more  intermediaries, 
control,  or  are  controlled  by,  or  are 
under  common  control  with,  the 
[subject]  company,"  18  CFR  Part  101, 
Definitions,  5, 

We  take  this  opportunity  to  provide 
further  guidance  to  MS  Capital,  and  to 
all  public  utilities,"*  concerning  the 
determination  of  affiliation  under  Part  II 
of  the  FPA.  The  Commission  believes 
that  it  is  appropriate,  in  the  move 
toward  competitive  bulk  power  markets, 
to  adopt  a  definition  of  affiliation  that 


'Of  course,  the  elimination  of  the  business  and 
financial  arrangements  reporting  requirement 
should  not  be  construed  as  affecting,  in  any  way. 
a  power  marketer's  obligation  to  Hie  quarterly 
transaction  reports.  See  infra  note  15  (discussing 
the  need  for  power  marketers  to  file  reports  of 
jurisdictional  transactions). 

'The  Conunission  noted  that  its  decision  in  this 
regard  was  consistent  with  recent  orders  in  which 
the  marketer  voluntarily  agreed  to  a  ban  on  sales 
to  afTiliates  in  order  to  ameliorate  any  possible 
concern  for  afflliate  abuse.  69  FERC  at  61.694  n.S. 
See  Heartland  Energy  Services.  Inc..  68  FERC 
161.223  at  62,063  (1994)  [Heartland]:  InterCoast 
Power  Marketing  Company,  68  FERC  1 61,248  at 
62,133  (1994):  LG*E  Power  Marketing  Inc.,  68  FERC 
161.247  at  62,123  (1994).  At  the  same  time,  the 
Commission  explained  that  the  general  ban  on  sales 
to  afiiliates  "is  without  prejudice  to  MS  Capital 
filing  in  the  future  a  specific  proposal  to  sell  power 
to  an  afTiliate,  which  would  provide  the 
Commission  with  an  opportunity  to  consider  the 
possibility  of  affiliate  abuse  in  the  context  of  a 
specific  transaction. "  69  FERC  at  61,694. 

'°See  16  U.S.C.  S24(e)  (1968). 
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will  provide  greater  certainty  to  all 
mari^et  participants.  To  this  end,  we 
announce  that  all  non-EWG  pubUc 
utihties  should,  effective  as  of  the  date 
of  this  order,  define  "affiliate"  as  that 
term  is  used  in  the  Commission's 
regulations  regarding  Standards  of 
Conduct  for  Interstate  Pipelines  with 
MaAeting  Affiliates,  for  matters  arising 
under  Part  D  of  the  FPA. ' '  Under  §  161.2 
of  the  Commission's  regulations,  a 
voting  interest  of  10  percent  creates  a 
rebuttable  presumption  of  control  for 
purposes  of  determining  the  existence  of 
an  affiUate  relationship. 

We  recognize  that  Congress,  in 
promulgating  section  214  of  the  FPA,'^ 
as  added  by  the  Energy  Policy  Act  of 
1992.  specified  that  the  Commission 
must  use  the  Public  Utility  Holding 
Company  Act  of  1935  (PUHCA)  secUon 
2(a)  definition  of  "affihate"  (which, 
inter  alia,  contains  a  5  percent  voting 
interest  test)  for  purposes  of 
determining  whether  an  electric  utility 
is  an  affiliate  of  an  EWG  for  purposes  of 
evaluating  EWG  rates.  Therefore,  all 
EWG  public  utihties  should,  as  of  the 
effective  date  of  this  order,  use  the 
PUHCA  section  2(a)  definition  of 
"affiUate"  for  matters  arising  under  Part 
n  of  the  FPA.  However,  we  do  not 
believe  there  is  any  reason  for  the 
Commission  to  adopt  the  same 
affiliation  standard  for  public  utilities 
that  are  not  EWGs.  Instead,  we  beUeve 
that  the  10  percent  rebuttable 
presumption  that  the  Commission  has 
adopted  for  determining  affiliation  of 
natural  gas  marketers  with  interstate 
pipelines  is  also  appropriate  for 
determining  affiliation  for  non-EWG 
public  utilities. 

We  reiterate  here  our  holding  in  the 
November  8  Order  that,  for  purposes  of 
complying  with  the  requirement  to 
report  affiliation  with  any  entity  that 
owns  generation  or  transmission 
faciUties  or  inputs  to  electric  power 
production,  MS  Capital  "need  not  report 
the  mere  transitory  holdings  of  its 
affiUates  in  electric  facilities  and 
inputs."  69  FERC  at  61,695.  However, 
MS  Capital  must  "report  all  of  its  own 
investments  in  electric  facilities  and 
inputs."  Id.  As  we  stated  in  the 


November  8  Order,  "there  is  no  reason 
to  ascribe  generation  ownership  or 
control  to  MS  Capital  because  of 
transitory  holdings  of  electric  utility 
stocks  by  Morgan  Stanley  "  in 
connection  with  investment  or 
merchant  banking,  market-making,  or 
asset  management  activities."  Id.  at 
61,693. 

Annual  Charge  Requirement 

We  will  deny  rehearing  of  the 
requests  of  MS  Capital  and  the  Electric 
Power  Monitoring  Group  for  waiver  of 
the  Commission's  annual  charge 
requirement  estabUshed  in  Part  382  of 
the  Commission's  regulation*.  We 
addressed  this  issue  in  detail  in  the 
November  8  Order,  where  we  stated: 

There  is  no  reason  that  public  utilities  that 
are  power  marketers  should  not  pay  their  fair 
share  of  the  Commission's  annual  charges. 
Indeed,  waiver  of  annual  charges  for  power 
marketers  would  give  them  a  benefit  that 
other  public  utiliUes  do  not  enjoy  and  would 
resuh  in  such  utilities  picking  up  those  costs 
incurred  by  the  Ck)mmission  in  regulating 
power  marketers. 

69  FERC  at  61,697.'* 

Neither  MS  Capital  nor  the  Electric 
Power  Monitoring  Group  has  presented 
any  persuasive  reasons  for  us  to  depart 
from  this  conclusion  or  to  defer  our 
decision  to  collect  annual  charges  from 
power  marketers.  We  disagree  with  MS 
Capital's  and  the  Electric  Power 
Monitoring  Group's  assertions  that 
Commission  jurisdiction  over  power 
marketers  somehow  is  more  "limited" 
than  its  jurisdiction  over  other  FERC- 
jurisdictional  public  utilities,  and  their 
belief  that  the  time  and  resources 
expended  on  regulation  of  power 
marketers  are  so  insignificant  as  to 
compel  waiver  of  the  aimual  charge 
requirements  for  this  entire  class  of 
pubUc  utilities  (to  the  detriment  of  other 
classes  of  pubUc  utilities).'^ 


"18  CFR  161.2  (1995).  Section  161.2(a)  defines 
"affiUate"  as  "another  person  which  controls,  is 
'  controlled  by,  or  is  under  common  control  with, 
such  person."  Section  161.2(b)  states  that  "control 
(including  the  terms  'controlling,'  'controlled  by,' 
and  'under  conmion  control  with') .  .  .  includes, 
but  is  not  limited  to.  the  possession,  directly  or 
indirectly  and  whether  acting  alone  or  in 
conjunction  with  others,  of  the  authority  to  direct 
or  cause  the  direction  of  the  management  or 
policies  of  a  company.  A  voting  interest  of  10 
percent  or  more  creates  a  rebuttable  presumption  of 
control." 
•S16  U.S.CA.  824m  (West  Supp.  1995). 


■>  As  used  in  the  November  8  Order,  the  term 
"Morgan  Stanley"  refers  to  ai^  and  all  Morgan 
Stanley  Group  Inc.  affiliates  other  than  MS  Capital. 
See  69  FERC  at  61,691. 

"In  several  orders  issued  subsequent  to  the 
November  8  Order,  we  have  denied  rehearing  of 
requests  by  other  power  marketers  for  waiver  of  the 
annual  charge  requirement  See,  e.g..  Citizens 
Lehman,  71  FERC  at  61,475:  AIG.  71  FERC  at 
61,473:  CLP  Hartford.  71  FERC  at  61,409. 

"For  example,  the  Electric  Power  Monitoring 
Group  incorrectly  asserts  that  the  quarterly 
transaction  reports  that  power  marketers  are 
required  to  file  with  the  Commission  "are  collected 
simply  to  maintain  potential  evidence  in  the  event 
of  a  complaint  being  filed  against  a  power 
marketer."  Electric  Power  Monitoring  Group 
Rehearing  Request  at  7.  As  the  Commission  has 
previously  indicated,  "the  raquirement  that 
marketers  file  quarterly  reports  detailing  the 
purchase  and  sale  transactions  undertaken  in  the 
prior  quarter  is  necessary  to  ensure  that  contracts 
relating  to  rates  and  services  are  on  file,  as  required 
by  section  205(c)  of  the  FPA,  16  U.S.C  824d(c) 


We  also  disagree  with  the  contention 
of  the  Electric  Power  Monitoring  Group 
that  the  Commission  has  not  adequately 
justified  its  decision  to  overturn  its 
earlier  statement  in  Howell  Gas 
Management  Company,  40  FERC 
1 61,336  (1987)  (Howell  Gas)  that 
"annual  charges  are  not  occasioned  if  a 
utiUty  is  exempt  from  the  requirements 
to  file  Form  No.  1"  (40  FERC  at  62,025 
n.8).  As  the  Commission  explained  in 
the  November  8  Order: 

At  the  time  of  Commission  action  in 
Howell  Gas,  annual  charges  comprised  only 
a  small  portion  of  the  Commission's  fee 
assessment  program,  while  most  of  the 
Commission's  revenues  were  collected  as 
filing  fees  assessed  on  individual 
applications.  Since  then,  the  Commission  has 
eliminated  most  of  its  filing  fees  and  now 
recovers  the  bulk  of  its  revenues  as  annual 
charges  established  in  section  382  of  the 
regulations.  Therefore,  a  material  change  in 
circumstances  has  occurred  subsequent  to 
Howell  Gas,  and  we  specifically  overturn  our 
statement  quoted  above. 

69  FERC  at  61 ,697. 

The  Electric  Power  Monitoring  Group 
objects  that  the  Commission,  in 
"conclusory  fashion,"  determined  that 
the  shift  in  emphasis  from  filing  fees  to 
annual  charges  constitutes  a  "material 
change  in  circumstances"  and  "offered 
no  analysis  supporting"  this 
determination.'*  We  find  this  argument 
to  be  without  support.  We  believe  that 
the  shift  itom  filing  fees  to  annual 
charges  on  its  face  constitutes  a  material 
change  in  circumstances.  Moreover,  as 
we  made  clear  in  the  November  8  Order, 
the  annual  charges  at  issue  in  Howell 
Gas  were  assessed  under  the  now- 
deleted  section  36.1  of  the 
Commission's  regulations,  the 
predecessor  to  current  section  382.  As 
we  noted,  "(ajt  no  time  has  any 
marketer  successfully  requested,  or  has 
the  Commission  granted,  waiver  of 
section  382."  Id.  at  61.697  n.l2.  In  these 
circumstances,  we  beUeve  that  the 
Commission  has  amply  explained  its 
decision  to  subject  power  marketers  to 
the  annual  charge  requirement. 

The  Commission  Orders 

(A)  The  motions  to  intervene  out-of- 
time  of  CL  Sales,  the  Electric  Power 
Monitoring  Group,  and  Calpine  are 
hereby  granted. 

(B)  The  requests  for  rehearing  and 
clarification  of  the  November  8  Order 
are  hereby  granted  in  part  and  denied  in 


(1988).  and  to  allow  the  Commission  to  evaluate  the 
reasonableness  of  the  charges  and  to  provide  for 
ongoing  monitoring  of  the  marketer's  ability  to 
exercise  market  power."  Heartland,  68  FERC  at 
62.065-66. 

'•Electric  Power  Monitoring  Group  Rehearing 
Request  at  4. 


part  (or  dismissed)  as  discussed  in  the 
body  of  this  order. 

By  the  Commission. 
Lois  D.  CasheU, 
Secretary. 
(PR  Doc.  95-18830  Filed  7-31-95;  8:45  am) 

BILUNQ  CODE  (TIT-OI-P 


[Docket  Nos.  RP95-32e-000  and  RP95-242- 
000] 

Natural  Gas  PipaHne  Company  of 
America;  Continuing  Technical 
Conference 

July  25, 1995. 

Take  notice  that  the  technical 
conference  in  this  proceeding  which 
was  convened  on  July  13, 1995,  will 
continue  on  Thursday,  August  3, 1995, 
at  9:30  a.m.,  in  the  Commission  Meeting 
Room  at  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington.  DC  20426.  All 
interested  persons  and  staff  are 
permitted  to  attend. 
Lois  D.  Cashell. 
Secretary. 
(PR  Doc.  95-18784  Filed  7-31-95;  8:45'amj 

BN.UNO  coot  tTIT-OI-M 


[Docket  No.  RP9&-188-001] 

NorAm  Gas  Transmission  Company; 
Notice  of  Compliance  Filing 

July  26,  1995. 

Take  notice  that  on  April  14, 1995, 
pursuant  to  the  Commission's  order 
issued  on  March  30, 1995,i  NorAm  Gas 
Transmission  Company  (NorAm), 
tendered  for  filing  materials  supporting 
its  claim  of  $65  million  in  take-or-pay 
and  contract  reformation  costs. 

NorAm  states  that  as  required  by  the 
Order,  slip  op.  at  4  and  Ordering 
Paragraph  (C).  NorAm  is  submitting 
supporting  dociunentation  to  enable  the 
Commission  to  determine  that  the  costs 
proposed  for  recovery  relate  to  the 
settlements  underlying  the  two  previous 
filings  in  Docket  Nos.  RP93-88-000  and 
RP94-166-000,  along  with  proof  of 
NorAm 's  payment  of  the  subject  $65 
million. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Clapitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  August  2, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
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appropriate  action  to  be  taken,  but  will 

not  serve  to  make  protestants  parties  to 

the  proceeding.  Copies  of  this  filing  are 

on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  0.  Cashell, 

Secretary. 

(FR  Doc.  95-18782  Filed  7-31-95;  8:45  am) 

BILUNO  COOE  6717-01-M 

[Docket  No.  EL95-64-000,  et  at.] 

Freedom  Energy  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

July  25. 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Freedom  Enei^  Company 

[Docket  No.  EL95-64-0001 

Take  notice  that  on  July  14, 1995, 
Freedom  Energy  Company.  (Freedom) 
tendered  for  filing  a  Petition  for 
Declaratory  Ruling  and  Request  for 
Expedition.  Freedom  states  that  it  seeks 
a  declaratory  ruling  that:  (i)  It  will  be 
eligible  to  apply  under  Transmission 
Service  Tariff  No.  1— Long-Term  Firm 
Transmission  Service  ("Tariff  No.  1") 
for  transmission  services  of  its 
purchased  power  over  Public  Service 
Company  of  New  Hampshire's 
("PSNH")  transmission  facilities  to 
Freedom's  distribution  facilities  for 
resale  to  Freedom's  retail  customers  and 
(ii)  as  a  New  Hampshire  public  utility. 
Freedom  will  be  eligible  to  apply  for  an 
order  under  Section  211  and  212(h)  of 
the  Federal  Power  Act  (FPA)  directing 
PSNH  to  provide  Freedom  with 
transmission  services. 

Comment  date:  August  8. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  United  States  D^artment  of  Enei^ 
Western  Area  Power  Administration 
(Salt  Lake  Qty  Area  Office)  v.  Public 
Service  Company  of  New  Mexico ) 

(Docket  No.  EL95-65-O00] 

Take  notice  that  on  July  18, 1995,  the 
Western  Area  Power  Administration 
(Western)  of  the  United  States 
Department  of  Energy  tendered  for  filing 
a  Complaint  for  Rate  Relief  from  the 
Public  Service  Company  of  New  Mexico 
(PNM).  Western  is  seeking  relief  from 
the  rate  it  presently  pays  PNM  for  the 
firm  point-to-point  b'ansmission  service 
imder  Amenduient  No.  1  to  Contract  No. 
8-07-40-P0695. 

Comment  date:  August  24, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  Answers  to  the 
complaint  shall  be  due  on  or  before 
August  24, 1995. 


3.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER95-1 140-000] 
Take  notice  that  on  July  5, 1995. 

Northern  hidiana  Public  Service 

Company  tendered  for  filing  additional 

information  to  its  May  31. 1995  filing  in 

the  above-referenced  docket. 
Comment  date:  August  8. 1995.  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

4.  PacifiCorp 

[Docket  No.  ER95-1 146-000) 
Take  notice  that  on  July  17. 1995, 

PacifiCorp  tendered  for  filing  an 

amendment  in  the  above-referenced 

docket. 
Comment  date:  August  8, 1995,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

5.  Wisconsin  Electric  Power  Company 
Northern  States  Power  Company 
(Minnesota),  and  Northern  SUtes 
Power  Company  (Wisconsin)) 

(Docket  No.  ER95-1357-0001 

Take  notice  that  on  July  10. 1995. 
Wisconsin  Electric  Power  Company 
(WEPCO).  Northern  States  Power 
Company  (Minnesota)  NSP,  and 
Northern  States  Power  Company 
(Wisconsin)  (NSP-W)  (together,  "the 
Applicants")  jointly  filed  an  "Amended 
and  Restated  Agreement  to  Coordinate 
Planning  and  Operations  and 
Interchange  Power  and  Eneigy  Between 
Northern  States  Power  Company  and 
Wisconsin  Energy  Company" 
("Interchange  Agreement"). 

Since  1970.  NSP  and  NSP-W  have 
coordinated  the  planning  and  operation 
of  their  combined  electric  system,  and 
equalized  the  production  and 
transmission  costs  of  that  system,  under 
an  Agreement  to  Coordinate  Plaiming 
and  Operations  and  Interchange  Power 
and  Energy. 

On  April  28, 1995,  NSP  and 
Wisconsin  Energy  Corporation,  the 
parent  company  of  WEPCO.  entered  into 
an  agreement  to  merge.  Under  the 
merger  agreement,  NSP-W  and  WEPCO 
will  merge  to  form  Wisconsin. 
Following  the  merger.  WEC  and  NSP 
will  operate  as  subsidiaries  of  Primergy 
Corp..  a  registered  holding  company. 

The  principal  purpose  of  the  filing  in 
this  docket  is  to  add  WEC  as  a  party  to 
the  current  NSP  Interchange  Agreement 
and  thereby  permit  the  Primergy  system 
to  oi}erate  in  the  same  coordinated 
manner,  and  share  production  and 
transmission  costs  on  the  same  basis,  as 
the  NSP  system  currently  does. 

The  Applicants  have  requested  that 
this  proceeding  be  consolidated  with 
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the  Section  203  proceeding  relating  to 
approval  of  the  proposed  merger. 

Copies  of  the  filing  were  served  on 
each  of  the  state  commissions  that 
regulate  the  Applicants'  electric  rates 
and  each  of  the  AppUcants'  wholesale 
custconers. 

Comment  date:  August  8, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Uis  D.  CaAM, 
Secretary. 
[FR  Doc.  95-1 8*28  Filed  7-31-95;  8:45  am] 

•  HLUNQ  COOC  STIT-tl-P 


[Proiact  Na  8901-026  West  Virginial 

City  of  New  Martinsvine,  WV;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

July  26, 1995. 

A  draft  environmental  assessment 
(DEA)  is  available  for  public  review. 
The  DEA  is  for  an  application  to  amend 
the  license  for  the  New  Cumberland 
Hydroelectric  Project.  The  application  is 
to  reduce  the  spillflow  requirement  at 
the  project.  The  DEA  finds  that  approval 
of  the  apphcation  would  not  constitute 
a  major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  The  New  Cumberland 
Hydroelectric  Project  is  located  on  the 
Ohio  River  in  Hancock  County.  West 
Virginia  and  Jefferson  County  Ohio. 

The  DEA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  DEA  can  be  viewed  at  the 
Commission's  Reference  and 
Information  Center,  Room  3308, 941 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426.  Copies  can  also  be  obtained 


by  calling  the  project  manager  listed 
below. 

Please  submit  any  comments  within 
30  days  firom  the  date  of  this  notice.  Any 
comments,  conclusions,  or 
recommendations  that  draw  upon 
studies,  reports  or  other  working  papers 
of  substance  should  be  supported  by 
appropriate  documentation. 

Comments  should  be  addressed  to 
Lois  D.  Cashell,  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426.  Please  affix  Project  No. 
6901-026  to  all  comments.  For  further 
information,  please  contact  the  project 
manager.  Ms.  Monica  Maynard,  at  (202) 
219-2652. 
Lois  D.  Caifaell, 
Secretary. 

(FR  Doc.  95-18831  Filed  7-31-95:  8:45  am] 
MLUNO  COM  •n7-ei>4i 

[Dodcat  No.  CP95-697-000,  at  al.] 

Natural  Gas  Pipeline  Company  of 
America,  at  al.;  Natural  Gas  Certificate 
Filings 

July  25. 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Natural  Gas  PipeUne  Company 

(Docket  No.  CP95-597-000  of  America] 
Take  notice  that  on  July  3, 1995, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street. 
Lombard,  Illinois,  60148,  filed  in  Docket 
No.  CP95-59  7-000  an  appUcation 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  a  rescheduling  of  deliveries 
service  provided  for  The  Peoples  Gas 
Light  and  Coke  Company  (Peoples),  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Natural  states  that  pursuant  to  a 
rescheduling  of  deliveries  agreement 
dated  August  3, 1977  between  Natural 
and  Peoples  (Natural's  Rate  Schedule 
X-91),  it  rescheduled  deliveries  of  up  to 
1,000,000  Mcf  of  sales  gas  sold  to 
Peoples  under  Natural's  Rate  Schedule 
DMQ-1  during  the  period  of  March  1 
through  October  31  of  each  year  and 
delivered  such  gas  for  the  account  of 
Peoples  to  Michigan  Wisconsin  Pipe 
Line  Company,  now  known  as  ANR 
Pipeline  Company  (ANR),  near 
Woodstock  located  in  McHenry  County, 
Illinois,  at  a  daily  rate  of  5,000  Mcf 
together  with  em  additional  volume  of 
gas  for  compressor  fuel  equal  to  five 
percent  (5%)  of  the  volume  delivered. 
Natural  further  states  that  by  a  letter 
of  Peoples  to  Natural  dated  May  22. 


1995.  Peoples  notified  Natural  that  - 
Natural's  rescheduling  of  deliveries 
service  for  Peoples  under  the  Agreement 
and  Natural's  Rate  Schedule  X-91  was 
no  longer  required.  The  service,  it  is 
said,  is  performed  under  the  Agreement 
and  Natiual's  Rate  Schedule  X-91. 
authorized  in  Docket  No.  CP77-515. 

Comment  date:  August  15. 1995.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Equitrans,  Inc. 

[Docket  No.  CP95-609-000] 

Take  notice  that  on  July  11. 1995. 
Equitrans,  Inc.  (Equitrans),  3500  Park 
Lane,  Pittsburgh,  Pa  15275-1102.  filed 
in  Docket  No.  CP95-609-000  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  for  authorization  to 
place  in  service  certain  facilities  to 
permit  the  development  and  operation 
of  additional  storage  capacity  ad 
deliverability  at  its  existing  Hunters 
Cave  storage  field.  Green  County, 
Pennsylvania  and  to  provide 
incremental  firm  gas  storage  service  to 
customers  on  a  non-discriminatory 
open-access  basis,  effective  immediately 
upon  issuance  for  use  during  the  1995- 
96  winter  heating  season,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Equitrans  states  that  through  storage 
deliverability  restoration  activities 
undertaken  pursuant  to  its  Part  157 
blanket  certificate,  the  work  performed 
has  added  500,000  Mcf  of  working 
storage  capacity  to  the  Hunters  Cave 
reservoir.  Equitrans  states  further  that 
Commission  approval  is  sought  to  put 
the  new  and  reworked  wells  in  service 
in  order  to  allow  Equitrans  to  use  the 
additional  working  gas  created  by  these 
facilities  during  the  1995-96  winter 
heating  season.  Equitrans  avers  that  the 
use  of  these  facilities  this  winter  would 
give  Equitrans  increased  reliability  and 
flexibility  in  operating  its  system  for  the 
benefit  of  all  customers  and  would 
allow  the  storage  capacity  to  be  offered 
to  those  customers  participating  in  an 
opening  season  for  service  to  begin 
November  1, 1995. 

Equitrans  states  that  the  incremental 
storage  service  would  be  offered  on  a 
non-discriminatory  open-access  basis 
pursuant  to  Part  284,  Subpart  G  of  the 
Commission's  Regulations.  The  service, 
it  is  said,  would  be  offered  undef 
Equitrans'  existing  Rate  Schedule    - 
115SS. 

Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 
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3.  Texas  Eastern  Transmission 
Corporation 

(Docket  No.  CP95-61 7-000] 

Take  notice  that  on  July  14, 1995, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  5400  Westheimer  Court, 
Houston,  Texas  77056-5310,  filed  in 
Docket  No.  CP95-61 7-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  a  new 
delivery  point  in  Clinton  County, 
Pennsylvania  for  National  Fuel  Gas 
Distribution  (National  Fuel),  under 
Texas  Eastern's  blanket  certificate 
issued  in  Docket  No.  CP82-535-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Eastern  states  that  cost  of  the 
fecility  would  be  approximately 
$1,000,721  and  that  National  Fuel 
would  reimburse  Texas  Eastern  for  50% 
of  actual  costs  and  expenses  for  the 
filter  separator  and  its  installation. 

Texas  Eastern  states  further  that  the 
proposed  facilities  would  allow  Texas 
Eastern  to  deliver  an  additional  45,000 
Dth/d  to  National  Fuel  pursuant  to  Rate 
Schedule  IT-1.  The  proposed  delivery 
point,  it  is  said,  would  have  no  effect  on 
Texas  Eastern's  peak  day  or  annual 
deliveries  and  would  be  accomplished 
without  detriment  or  disadvantage  to 
Texas  Eastern's  other  customers. 

Comment  date:  September  8, 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  NorAm  Gas  Transmission  Company 

[Docket  No.  CP95-620-000) 

Take  notice  that  on  July  17, 1995. 
NorAm  Gas  Transmission  Company 
(NGT),  1600  Smith  Street,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP95- 
620-000  a  request  pursuant  to 
§§  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.216)  for  authorization  to  abandon 
facilities  in  Louisiana,  under  NGT's 
blanket  certificate  issued  in  Docket  No. 
CP82-384-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

NGT  proposes  to  abandon  Line  RM- 
14,  in  its  entirety,  one  1-inch  tap  and  1- 
inch  meter  station,  in  Caddo  Parish, 
Louisiana,  which  provide  service  to 
Athens  Brick  Plant.  Also,  it  is  proposed 
that  a  1-inch  inactive  tap  used  to  deliver 
gas  to  a  rural  customer  served  by  Arlda. 
It  is  stated  that  both  Arkla  and  the  rural 


customer  have  consented  to  the 
abandonment  which  will  cost  $10,797. 
Comment  date:  September  8, 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Northern  Natural  Gas  Company 

[Docket  No.  CP95-629-000) 

Take  notice  that  on  July  20. 1995. 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP95-629-000,  a  request 
pursuant  to  §§  157.205  and  157.212  of 
the  Commission's  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  install  and 
operate  a  new  delivery  point  located  in 
Dodge  County,  Minnesota,  to 
accommodate  natural  gas  deliveries  to 
Al-Com  Clean  Fuels,  Inc.  (Al-Com). 
under  Northern's  blanket  certificate 
issued  in  Docket  No.  CP82-401-000. 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  states  that  the  proposed 
delivery  point  will  be  used  to 
accommodate  natural  gas  deliveries  to 
Al-Com  for  use  in  its  plant  near 
Claremont.  Minnesota.  Northern 
explains  that  it  will  provide  service  to 
Al-Com  pursuant  to  Northern's  existing 
transportation  rate  schedules  and  a 
transportation  service  agreement. 
Northern  relates  that  the  proposed 
volumes  to  be  delivered  to  AJ-Com  at 
the  Al-Com  #1  TBS  delivery  point  are 
1.200  Mcf  on  a  peak  day  and  438,000 
Mcf  on  an  annual  basis.  Northern 
estimates  the  cost  of  constructing  the 
delivery  point  at  $135,000. 

Northern  advises  that  the  total 
volumes  to  be  delivered  to  the  customer 
after  the  request  do  not  exceed  the  total 
volumes  authorized  prior  to  the  request. 
Northem  states  that  the  proposed 
activity  is  not  prohibited  by  its  existing 
tariff  and  that  it  has  sufficient  capacity 
to  accommodate  the  changes  proposed 
without  detriment  or  disadvantage  to 
Northem 's  other  customers. 

Comment  date:  September  8, 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Northem  Natural  Gas  Company 

Docket  No.  CP95-633-000 

Take  notice  that  on  July  21, 1995, 
Northem  Natural  Gas  Company 
(Northem),  1111  South  103rd  SUwt, 
Omaha,  Nebraska  68124-1000,  filed  a 
request  with  the  Commission  in  Docket 
No.  CP95-633-O00  pursuant  to 
§§  157.205  and  157.212  of  the 
Commission's  Regulations  imder  the 


Natural  Gas  Act  (NGA)  for  authorization 
to  construct  and  operate  a  new  delivery 
point,  authorized  in  blanket  certificate 
issued  in  Docket  No.  CP82-401-000.  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Northem  proposes  to  install  and 
operate  a  new  delivery  point,  the 
Medford  TBS  #2,  in  Steel  County, 
Minnesota  to  accommodate  natural  gas 
dehveries  to  Northem  States  Power- 
Minnesota  (NSP-M).  NSP-M  has 
requested  the  constmction  of  the 
proposed  delivery  point  to  serve  a  new 
customer,  the  Jerome  Foods  Plant.  The 
estimated  cost  to  construct  the  proposed 
Medford  TBS  #2  would  be  $50,000. 

Comment  date:  September  8, 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Northwest  Pipeline  Corporation 

[Docket  No.  CP95-635-0001 

Take  notice  that  on  July  21, 1995, 
Northwest  Pipeline  Corporation 
(Northwest),  P.O.  Box  58900,  Salt  Lake 
City,  Utah  84158-0900,  filed  in  Docket 
No.  CP95-635-000  a  request  pursuant  to 
§§  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  construct 
and  operate  a  crossover  tie-in  between 
an  existing  meter  station  and 
Northwest's  24-inch  mainline  loop  in 
Baker  County,  Oregon,  under  the 
blanket  certificate  issued  in  Docket  No. 
CP82-433-000,  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Northwest  states  that  the  Durkee 
Meter  Station  in  Baker  County,  Oregon, 
consisting  of  a  4-inch  tap  or 
Northwest's  22-inch  mainline,  two  1- 
inch  regulators,  a  4-inch  turbine  meter 
and  appurtenances,  was  authorized  to 
be  constmcted  and  operated  in  Docket 
No.  CP88-67-O00,  with  a  maximum 
design  delivery  capacity  of 
approximately  4,490  dt  equivalent  of 
natural  gas  per  day.  Northwest  also 
states  that  the  meter  station  was 
installed  to  permit  Northwest  to  initiate 
intermptible  transportation  service  for 
Ash  Grove  Cement  Company. 

Northwest  proposes  to  construct  and 
operate  a  4-inch  tap  and  appurtenances 
on  its  24-inch  mainline  loop  as  an 
additional  tie-in  for  the  meter  station  in 
order  to  provide  an  altemative  means  of 
gas  supply  to  the  meter  station  when  the 
22-inch  mainline,  which  normally 
serves  the  station,  is  out  of  service. 
Northwest  proposes  no  change  in  the 
design  capacity  and  delivery  pressure  of 
the  meter  station.  Northwest  estimates  a 
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facility  cost  of  $32,436.  Nortliwest 
indicates  that,  because  this  expenditiire 
is  necessary  for  Northwest  to  maintain 
existing  services,  it  will  not  require  any 
cost  reimbursement  from  Ash  Grove. 

Comment  date:  September  8, 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  Ble  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
"Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Conmiission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor. 


the  proposed  activity  shall  be  deemed  to 
be  authorized  efiiective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  95-18829  Filed  7-31-95;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6267-4] 

Supptoment  Under  0MB  Review 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Supplement 

Submission. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  notice  announces  that 
a  supplement  to  the  Information 
Collection  Request  (ICR)  abstracted  in 
the  Federal  Register  on  June  30, 1995 
has  been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  conmient.  The  ICR  and  the 
supplement  describe  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate, 
they  include  the  actual  data  collection 
instrument. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information,  or  for  a  copy  of 
this  ICR  and/or  the  ICR  supplement, 
contact  Sandy  Farmer  at  (202)  260- 
2740,  please  refer  to  EPA  ICR  #1587.03. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Air  Quality  Planning  and 
Standards 

Title:  Clean  Air  Act,  Title  V— 
Operating  Permits  Regulations- 
Information  Requirements  Supplement, 
(EPA  ICR  #1587.03;  OMB  #2060-0234.) 

Abstract:  This  ICR  is  for  an  extension 
of  an  existing  information  collection  in 
support  of  the  Clean  Air  Act,  as 
described  in  40  CFR  Part  70  establishing 
the  minimum  elements  governing  the 
development  of  State  operating  permit 
programs.  Under  this  ICR,  State  and 
local  government  permitting  authorities 
and  stationary  sources  of  air  pollution 
will  incur  costs  and  burden.  Permitting 
authorities  have  been  working  on  their 
Title  V  programs  since  the  promulgation 
of  this  original  ICR  on  7/1/92.  EPA  has 
completed  the  majority  of  reviews  of 
Title  V  programs  submitted  by  State  and 


local  agencies.  State  and  local 
authorities  must  provide  EPA  with  the 
following:  (1)  Title  V  permit  program; 
(2)  permit  applications  and  proposed 
permits;  and  (3)  upon  occ\irrence, 
applications  for  permit  revisions  and 
proposed  revisions. 

Under  this  ICR,  owners  and  operators 
of  affected  sources  must  provide  the 
State  or  local  permitting  authority  with 
(1)  An  operating  permit  application 
every  5  years;  (2)  semi-annual 
submission  of  monitoring  or 
recordkeeping  data;  (3)  annual 
certification  of  compliance:  and  (4) 
upon  occurrence,  applications  for 
permit  revisions.  Sources  must  maintain 
all  records  that  are  representative  of 
compliance  with  the  Title  V  program. 

This  ICR  submission  is  only  for  a  year 
extension  to  July  31, 1996.  During  this     ■ 
time,  the  Office  of  Air  Quality  Planning 
and  Standards  will  finish  the 
development  of  the  new  Title  V 
Compliance  rule.  A  final  rule  is 
expected  to  be  promulgated  by 
December  31, 1995.  At  that  time,  a  new 
ICR  will  be  submitted  to  OMB  for 
review,  containing  the  updated  burden 
hour  calculations. 

The  supplement  includes  burden 
estimates  that  will  be  placed  on  the 
public  and  State  and  local  authorities 
during  the  period  of  July  31, 1995 
throu^  July  31,1996. 

Burden  Statement:  Due  to  the 
completion  of  the  Title  V  permitting 
program  development  by  State  and  local 
permitting  authorities,  this  ICR 
supplement  represents  the  actual  public 
reporting  burden  over  the  next  year. 

Respondents:  State  and  local 
governments  and  stationary  sources. 

Estimated  Total  Annual  Burden  on 
Respondents:  8,262,672  hours. 

Estimated  Number  of  Respondents: 
34,324  respondents. 

Frequency  of  Collection:  Semi- 
annually, annually,  upon  occurrence 
and  every  5  years. 

Send  conmients  regarding  the  burden 
estimate,  of  any  other  aspect  of  this 
information  collection  supplement, 
including  suggestions  for  reducing 
burden,  (please  refer  to  EPA  ICR 
#1587.03  and  #2060-0234)  to: 

Sandy  Farmer,  EPA  ICR  #1587.03,  U.S. 
Environmental  Protection  Agency, 
Regulatory  Information  Division 
(2136),  401  M  Sti«et,  SW., 
Washington,  D.C.  20460 
and 

Troy  Hillier,  OMB  #2060-0243,  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulation  Affairs, 
725  17tii  Street,  NW.,  Washington, 
D.C.  20503. 
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I  Dated:  )uly  25. 1995. 

foceph  Retzer, 

Regulatory  Information  Division. 

(FR  Doc.  95-18865  Filed  7-31-95;  8:45  am] 

BIUINQCOOE  <6«0  M  M 

[FRL-52M-6] 

Environmental  Lat>oratory  Advisory 
Board;  Estal>Nshment 

AQENCY:  Environmental  Protection 

Agency. 

ACTION:  Establishment  of  Advisory 

Committee. 

SUMMARY:  As  required  by  Section  9(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(FACA),  5  U.S.C.  App.,  EPA  is  giving 
notice  of  the  establishment  of  an 
advisory  conunittee.  This  committee 
will  provide  recommendations  and 
comments  on  the  process  and 
procedures  to  develop  and  operate  a 
national  environmental  laboratory 
accreditation  program,  and  will  be 
known  as  the  "Environmental 
Laboratory  Advisory  Board"  (ELAB). 
EPA  has  determined  that  the 
establishment  of  this  advisory 
committee  is  in  the  public  interest  and 
will  assist  the  Agency  in  performing  its 
duties  under  its  various  statutes.  Copies 
of  the  Committee's  charter  will  be  filed 
with  the  appropriate  committees  of 
Congress  and  the  Library  of  Congress  in 
accordance  with  section  9(c)  of  FACA. 

The  membership  of  the  ELAB  has  not 
yet  been  appointed  by  the 
Administrator.  Consistent  with  the 
objectives  of  the  National 
Environmental  Laboratory  Accreditation 
Conference  and  the  requirements  of 
FACA,  the  membership  of  the  ELAB 
vdll  be  balanced  among  the  Agency's 
various  outside  stakeholder  interests. 
The  first  meeting  of  the  ELAB  will  be 
announced  separately  in  a  Federal 
Register  notice. 

FOR  FURTHER  INFORMATION:  Please 
contact  Jeanne  Hankins  Mourrain, 
National  Exposure  Research  Laboratory, 
(MD-77B),  Research  Triangle  Park,  NC 
27711:  telephone  919/541-1120:  FAX 
919/541-7953. 

Dated:  July  6, 1995. 
E.  Runwia  Trovato, 

Director,  Office  of  Radon  and  Indoor  Air. 
[FR  Doc.  95-18868  Filed  7-31-95;  8:45  am] 
BHXINQCOOt  MM-aO-P 


[OPPTS-62149;  FRL-4966-e] 

Lead  Hazard  Information  Pamphlet; 
Notice  of  Availability 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  the  joint  EPA  and 
Consumer  Product  Safety  Conunission 
(CPSC)  final  Lead  Hazard  Information 
Pamphlet  entitled  "Protect  Your  Family 
From  Lead  In  Your  Home"  (formerly 
entitled:  "Lead-Based  Paint:  Protect 
Your  Family")  for  public  distribution. 
EPA  developed  this  Pamphlet  in 
response  to  Congressional  concerns 
about  the  public's  knowledge  of  lead- 
based  paint  hazards  in  the  home.  The 
Pamphlet  was  developed  pursuant  to 
section  406(a)  of  the  Toxic  Substances 
Control  Act  (TSCA),  after  consultation 
with  the  Centers  for  Disease  Control  and 
Prevention  (CDC),  the  Department  of 
Housing  and  Urban  Development 
(HUD),  and  CPSC.  After  extensive 
product  testing  and  public  review,  EPA, 
in  consultation  with  cooperating 
Federal  agencies,  has  developed  a  final 
draft  and  is  beginning  efforts  to 
distribute  the  pamphlet  to  the  general 
public. 

DATES:  Copies  of  the  Lead  Hazard 
Information  Pamphlet  will  be  available 
August  1995. 

ADDRESSES:  Single  copies  of  the 
pamphlet  may  be  obtained  by  calling 
the  National  Lead  Information 
Clearinghouse  (NLIC)  at  1-800-424- 
LEAD  or  TDD:  1-800-526-5456,  or  the 
EPA  Pubhc  Information  Center  at  (202) 
260-2080. 

Multiple  copies  are  available  through 
the  Government  Printing  Office  (GPO). 
The  public  may  order  by  calling  the 
GPO  Order  Desk  at  (202)  512-1800, 
faxing  (202)  512-2233,  or  writing  to 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Request  the  publication  by  title, 
"Protect  Your  Family  From  Lead  in 
Your  Home,"  and/or  GPO  stock  number 
055-O00-00507-9.  The  price  is  $26.00 
per  pack  of  50  copies.  The  Pamphlet 
may  be  reproduced  by  an  individual  or 
corporation  without  permission  from 
EPA  or  CPSC. 

Organizations  that  wish  to  reprint 
may  obtain  negatives  and/or  black  and 
white  reproducible  copy  from  NLIC  at 
1-800^24-LEAD.  The  pamphlet  is 
available  electronically,  and  may  be 
accessed  through  the  Internet  at: 
gopher.epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  lead  poisoning 
prevention,  call  the  National  Lead 
Hotline  at  1-800-LEAD-FYI  or  TDD:  1- 
800-526-5456,  or  the  TSCA  Hotline  at 
(202)  554-1404  or  TDD:  (202)  554-0551. 
For  specific  questions  on  lead  hazard 
information,  call  the  National  Lead 
Inforttiation  Clearinghouse,  1-800-424- 


LEAD  or  TDD:  1-800-526-5456.  For 
technical  information  contact:  Paula 
Moser,  Environmental  Protection 
Agency,  Office  of  Pollution  Prevention 
and  Toxics,  (7404),  401  M  St..  SW., 
Washington,  DC  20460,  Telephone: 
(202)  260-1865,  Fax:  (202)  260-0770,  or 
Ken  Giles,  Consumer  Product  Safety 
Commission,  Office  of  Public  Affairs, 
4330  East-West  Highway,  Bethesda,  MD 
20814,  Telephone  (301)  504-0580,  Fax: 
(301) 504-0862. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Under  the  Congressional  mandate  in 
section  406(a)  of  TSCA,  EPA  has 
developed  a  final  lead  hazard 
information  pamphlet.  Congress 
specifically  required  that  the  pamphlet: 
(1)  Contain  information  regarding  the 
health  risks  associated  with  exposure  to 
lead;  (2)  provide  information  on  the 
presence  of  lead-based  paint  hazards  in 
Federally-assisted,  Federally-owned, 
and  target  housing;  (3)  describe  the  risks 
of  lead  exposure  for  children  under  6 
years  of  age,  pregnant  women,  women 
of  childbearing  age.  persons  involved  in 
home  renovation  (of  target  housing),  and 
others  residing  in  a  dwelling  with  lead- 
based  paint  hazards;  (4)  describe  the 
risks  of  renovation  in  a  dwelling  with 
lead-based  paint  hazards;  (5)  provide 
information  on  approved  methods  for 
evaluating  and  reducing  lead-based 
paint  hazards  and  their  effectiveness  in 
identifying,  reducing,  eliminating,  or 
preventing  exposure  to  lead-based  paint 
hazards;  (6)  advise  persons  how  to 
obtain  a  list  of  contractors  certified 
pursuant  to  TSCA  section  402  in  lead- 
based  paint  hazard  evaluation  and 
reduction  in  the  area  in  which  the 
pamphlet  is  to  be  used;  (7)  state  that  a 
risk  assessment  or  inspection  for  lead- 
based  paint  is  recommended  prior  to  the 
purchase,  lease,  or  renovation  of  target 
housing:  (8)  state  that  certain  State  and 
local  laws  impose  additional 
requirements  related  to  lead-based  paint 
in  housing  and  provide  a  listing  of 
Federal,  State,  and  local  agencies  in 
each  State,  including  address  and 
telephone  number,  that  can  provide 
information  about  applicable  laws  and 
available  governmental  and  private 
assistance  and  financing;  and  (9) 
provide  such  other  information  about 
environmental  hazards  associated  with 
residential  real  property  as  the 
Administrator  deems  appropriate. 

EPA  and  HUD  will  distribute  this 
pamphlet  under  several  Congressional 
directives  that  will  be  implemented  in 
separate  rulemaking  initiatives.  Section 
406(b)  of  TSCA  requires  that  EPA 
promulgate  regulations  requiring  each 
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person  who  performs  a  renovation  of 
target  housing  for  compensation  to 
provide  a  lead  hazard  information 
ptamphlet  to  the  owner(s)  and 
occupant(8)  of  such  bousing  prior  to 
commencing  the  renovation. 

Section  1012  of  the  Residential  Lead- 
Based  Paint  Hazard  Reduction  Act 
requires  that  HUD  provide  the  pamphlet 
to  purchasers  and  tenants  of  housing 
receiving  Federal  assistance.  Section 
1018  of  Uiat  Act  requires  that  EPA  and 
HUD  promulgate  regulations  requiring 
sellers  or  lessors  of  target  housing  to 
provide  purchasers  and  lessees  with  the 
lead  hazard  information  pamphlet. 

These  different  regulations  are 
currently  under  development  and  will 
be  announced  in  the  Federal  Register 
when  completed.  In  addition  to  its 
regulatory  distribution,  this  pamphlet 
will  be  used  by  other  Federal  programs 
to  support  their  educational  and 
outreach  goals  and  obligations.  O'SC,  a 
cosponsor  of  the  pamphlet,  will 
distribute  the  pamphlet  to  interested 
parties  through  its  ongoing  outreach 
efforts.  This  pamphlet  will  also  become 
an  information  resource  for  families 
through  the  National  Lead  Information 
Center  and  other  Federal  information 
outlets. 

n.  EPA's  Derelopment  Process 

A.  Interagency  Consultation 

Throughout  development  of  the  draft 
and  final  pamphlet,  EPA  has  worked 
closely  with  other  interested  Federal 
agencies,  including  HUD,  CDC,  CPSC, 
and  the  14  other  agencies  involved  in 
the  Federal  Interagency  Task  Force  on 
Lead  Poisoning  Prevention. 

B.  Public  Review  and  Comment 

EPA  developed  a  draft  pamphlet  and 
released  it  for  a  60-day  public  comment 
period  on  March  9. 1994  (59  FR  11119), 
generating  feedback  firom  approximately 
70  public  conunenters.  These  comments 
addressed  stylistic,  editorial,  and  policy 
concerns.  AU  comments  received  have 
been  placed  into  the  public  docket  and 
are  available  for  public  review  in  the 
TSCA  Nonconfidential  Information 
Center  (NQC)  from  noon  to  4  p.m, 
Monday  through  Friday,  excluding  legal 
holidays.  TSCA  NQC  is  located  at  EPA 
Headquarters,  Rm.  NE-B607, 401  M  St., 
SW.,  Washington,  DC. 

C.  Targeted  Focus  Tests  and  Interviews 

EPA  also  conducted  fociis  tests  to 
obtain  feedback  on  the  pamphlet's 
readability  within  lower  reading-level 
audiences.  EPA  conducted  these  tests 
during  the  spring  and  simimer  of  1994 
in  five  cities:  Mobile,  AL,  Haywood,  CA. 
Washington,  DC,  Atlanta,  GA,  and 


Chicago,  IL.  The  tests  consisted  of 
moderated  group  discussions  and  one- 
on-one  interviews  which  allowed  EPA 
to  probe  for  areas  in  the  pamphlet  that 
needed  simplification,  clarification,  or 
rewording.  EPA  targeted  lower  reading- 
level  audiences  in  recognition  that  such 
audiences  typically  have  the  greatest 
trouble  benefiting  from  written  health 
information,  are  least  able  to  participate 
in  traditional  public  review  and 
comment  periods,  and  may  also  be  at 
special  risk  of  lead  hazard  exposure. 
TTie  focus  tests  proved  valuable  in 
providing  comments  on  specific  words, 
phrases,  and  graphics,  and  in  providing 
overall  impressions  of  the  draft 
pamphlet's  strengths  and  weaknesses. 
EPA  has  placed  summaries  and 
background  materials  from  the  focus 
tests  into  the  public  docket. 

D.  Informal  Public  Meeting 

On  August  29, 1994,  EPA  held  an 
informal  public  meeting  in  Washington, 
DC  after  publishing  a  notice  in  the 
Federal  Register  (59  FR  42043)  and 
notifying  all  initial  commenters.  The 
meeting,  which  was  moderated  by  an 
impartial  facilitator,  probed  the 
attendants  for  comments  on  various 
aspects  of  a  revised  draft  pamphlet 
using  many  of  the  same  questions  posed 
to  focus  group  participants.  Attendants 
at  the  meeting  represented  a  wide  range 
of  views  and  backgrounds.  A  written 
verbatim  transcription  of  the  meeting  is 
available  for  review  in  the  public 
docket. 

m.  Siunmaiy  of  Key  Comments  and 
Changes 

During  the  public  comment  period, 
focus  tests,  and  the  public  meeting,  EPA 
received  hundreds  of  comments  and 
recommendations  for  improving  the 
pamphlet,  covering  editorial,  layout, 
graphics,  and  policy  recommendations. 
EPA  and  consulting  agencies  have 
considered  all  comments  in  developing 
this  revised  pamphlet.  A  Response  to 
Comments  Document  is  available  for 
review  in  the  public  docket.  Below  is  a 
siunmary  of  some  of  the  key  points 
raised  and  changes  to  the  pamphlet. 

1.  Pamphlet  layout/ design/ format. 
EPA  received  many  comments 
concerning  the  draft  pamphlet's  length, 
reading  level  and  overall  design.  To 
respond  to  these  concerns  EPA  has 
shortened  the  length  of  the  pamphlet  by 
10  pages  and  completely  redesigned  the 
graphic  look  and  layout  of  the  final 
pamphlet.  This  redesign  includes 
making  better  use  of  artwork,  bold  fonts, 
bullets,  and  sidebars  to  emphasize  key 
messages  and  highlight  important 
information. 


EPA  has  also  lowered  the  reading 
level  of  the  pamphlet  overall  and  has 
simplified  the  wording  wherever 
possible.  The  new  draft  provides  pages 
at  the  beginning  and  end  of  the 
pamphlet  summarizing/emphasizing 
key  points  and  messages  and  action 
items  for  reader  consideration.  Using 
these  difliarent  techniques,  EPA  and 
CPSC  believe  that  the  revised  pamphlet 
provides  varying  levels  of  detail  to 
different  audiences,  depending  on  their 
education  and  areas  of  interest.  At  all 
levels  of  the  pamphlets  detail,  however, 
EPA  and  CPSC  have  sought  to  reinforce 
the  prevention  theme  of  the  docimient. 

Recognizing  that  private  reproduction 
of  the  pamphlet  will  be  a  key 
mechanism  for  distribution,  EPA  has 
resized  the  pamphlet  to  use  a  5V2  x  8V2 
format  to  facilitate  photocopy 
reproduction  using  regular  8^/^  x  11 
paper.  In  addition  to  providing  color 
negatives  to  private  entities  that  wish  to 
reproduce  the  pamphlet  in  color,  EPA  is 
also  releasing  black  and  white  camera- 
ready  copy  of  the  pamphlet  available  for 
photocopy  and  print  reproduction.  To 
further  encourage  such  reproduction, 
EPA  has  also  added  space  on  the  back 
cover  for  names  and  contact  information 
of  organizations  that  reprint  and. 
distribute  the  pamphlet. 

2.  Role  of  qualified  professionals  in 
reducing  lead  hazards.  Several 
commenters  suggested  that  the 
pamphlet  address  the  role  certified 
professionals  should  play  in  identifying 
and  reducing  lead  hazards  under  future 
Federal  regulations.  Recognizing  that 
the  pamphlet  will  be  distributed  in 
advance  of  the  completion  of  Federal 
training  and  certification  standards  for 
lead  workers,  the  pamphlet  focuses  on 
the  use  of  lead  hazard  reduction 
professionals  "with  special  training  for 
correcting  lead  problems"  rather  than 
requiring  the  use  of  certified 
contractors,  which  may  not  be  available 
in  many  States.  The  pamphlet  does, 
however,  acknowledge  that  a 
certification  program  is  being  put  into 
place  and  that  persons  are  encouraged 
to  use  certified  lead  abatement 
contractors  where  possible. 

3.  Detail  of  discussion  of  lead  hazard 
evaluation  and  reduction  techniques. 
Feedback  from  public  commenters  and 
focus  test  participants  indicated  that 
much  of  the  discussion  of  lead  hazard 
evaluation  and  reduction  methods  was 
too  detailed  and  technical  to  serve  the 
pamphlet's  general  purpose.  At  the 
same  time,  many  commenters 
recommended  that  the  pamphlet 
include  additional  discussion  of  the 
difference  between  risk  assessments  and 
inspections  as  well  as  the  differences 
between  abatement  and  interim 
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controls.  Recognizing  that  the  concepts 
of  risk  assessment  versus  inspection  and 
abatement  versus  interim  controls  are 
crucial  distinctions  for  future  hazard 
reduction  efforts,  EPA  has  added 
language  clarifying  these  terms. 
However,  EPA  has  also  removed  much 
of  the  more  technical  discussion  of  the 
specific  steps  involved  in  each  activity. 
This  revised  language  more  effectively 
accomplishes  the  pamphlets  goal  of 
providing  homeowners  and  occupants 
with  an  understanding  of  the  key 
concepts  and  activities  in  reducing  their 
risk  of  lead  hazard  exposiue. 

4.  Testing/screening  children  for  lead. 
EPA  received  considerable  comment  on 
appropriate  recommendation  language 
for  childhood  testing  and  screening. 
EPA  has  worked  closely  with  CDC  to 
analyze  these  comments  and  to  develop 
revised  testing  and  screening  language 
that  is  fully  consistent  with  CDC 
guidelines  and  also  imderstandable  for 
lay  readers. 

5.  Developing  workable  effective  day- 
to-day  cleaning  measures.  A  number  of 
commenters  suggested  modifications  to 
simple  steps  recommended  for  reducing 
lead  hazards  in  housing.  In  particular, 
commenters  identified  potential  issues 
related  to  recommending  trisodium 
phosphate  (TSP)  or  other  high 
phosphate  cleaning  products  for  regular 
cleaning  on  all  surfaces.  In  consultation 
with  other  Federal  agencies,  EPA  has 
revised  the  recommendations  to  place 
the  focus  more  on  day-to-day  types  of 
home  maintenance  activities  that  can  be 
effective  at  reducing,  but  not 
eliminating,  lead  hazard  when 
conducted  regularly. 

6.  Comments  not  addressed.  EPA 
received  many  specific  language 
changes  and  detailed  poUcy 
recommendations  that  were  not 
incorporated  into  the  final  pamphlet. 
During  the  pamphlet's  revision,  EPA, 
CPSC,  and  other  participating  agencies 
analyzed  each  recommendation  in  terms 
of  the  policy,  technical,  and  editorial 
merit  (and  in  Light  of  the  pamphlet's 
goals,  target  audience,  and  scope).  As 
the  whole  document  evolved,  changes 
to  the  draft  pamphlet  frequently 
rendered  some  specific  comments  moot. 
The  fact  that  a  comment  is  not  directly 
reflected  in  the  final  pamphlet  does  not 
necessarily  indicate  that  the  comment 
lacked  merit.  Rather,  many  comments 
were  excluded  since  the  comments  no 
longer  fit  within  the  pamphlet's  level  of 
detail  or  scope. 

IV.  Alternative  Languages 

EPA  recognizes  that  this  lead  hazard 
information  may  be  important  in  some 
communities  that  have  a  limited  ability 
to  utilize  information  provided  in 


English.  For  that  reason,  EPA  is  ' 
ourently  developing  a  Spanish 
language  version  of  the  pamphlet.  EPA 
and  CPSC  will  announce  the  availability 
of  the  Spanish-language  pamphlet  in  the 
Federal  Register  when  available  and 
immediately  begin  efforts  to  distribute 
the  dociunent  through  available 
channels. 

In  addition,  the  Agency  is  exploring 
avenues  such  as  public-private 
partnerships  for  conducting  translations 
into  additional  languages,  such  as 
Chinese  and  Korean.  Organizations 
interested  in  working  with  EPA  and 
CPSC  to  print  and  distribute  the 
pamphlet,  or  to  develop  new  pamphlet 
translations  should  write  to:  Paula 
Moser,  Program  Development  Branch, 
Enviroiunental  Protection  Agency 
(7404),  401  M  St.,  SW.,  Washington.  DC 
20460. 

Based  on  the  response  from  intM«sted 
organizations,  EPA  and  CPSC  will 
develop  a  plan  for  preparing  additional 
translations. 

List  of  Subjects 

Environmental  protection.  Lead. 

Dated:  )uly  25, 1995.    . 
Lynn  R.  Goldman 

Assistant  Administrator  for  Prevention, 

Pesticides  and  Toxic  Substances. 

IFR  Doc.  95-18875  Filed  7-31-95;  8:45  am] 

BILLING  CODE  I 


[OPPTS-211042A;  FRL-4968-9] 

TSCA  Section  21  Petition;  Response  to 
Citizens'  Petition 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice:  Response  to  citizens' 

petition. 

SUMMARY:  On  April  19, 1995.  EPA 
received  a  petition  under  section  21  of 
the  Toxic  Substances  Control  Act 
(TSCA),  15  U.S.C.  2620,  signed  by  24 
environmental  groups  located  in  10 
western  and  mid-western  States.  The 
petition  asserts  that  cement-producing 
plants  that  bum  hazardous  waste- 
derived  fuel  (WDF)  in  their  kilns  have 
higher  concentrations  of  toxic  metals  in 
their  cement  end-products,  and  that 
these  products  therefore  pose  risks  to 
end-users.  The  petition  requests  that 
EPA  promulgate  a  rule  under  section  6 
of  TSCA  requiring  those  producers  who 
bum  WDF  to  label  their  cement  with  a 
notice  advising  consumers  of  that  fact, 
and  cautioning  them  to  avoid  emitting 
or  breathing  the  cement  dust  and  to 
avoid  direct  contact. 

The  petition  is  denied  on  two 
groimds:  (a)  petitioners  have  not 


substantiated  the  assertion  that  burning 
WDF  increases  risks  posed  to  end-users 
of  cement;  and  (b)  for  risk  protection 
purposes,  the  label  requested  essentially 
duplicates  labeling  already  required  by 
the  Occupational  Safety  and  Health 
Administration  (OSHA). 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543, 401  M  St.  SW., 
Washington,  DC  20460,  (202-260-1024), 
Internet:  TSCA- 
Hotline@epamail.epa.gov. 

8UPPt.EMENTARY  INFORMATION: 

L  Statutory  Requirements 

Section  21  of  TSCA  provides  that  any 
person  may  petition  EPA  to  initiate 
proceedings  for  issuance  of  rules  under 
sections  4,  6,  and  8  of  TSCA,  or  to  issue 
orders  under  sections  5(e)  or  6(b)(2)  of 
TSCA.  A  section  21  f)etition  must  set 
forth  facts  which  petitioners  believe 
establish  the  need  for  the  rules 
requested.  EPA  is  required  to  grant  or 
deny  the  petition  within  90  days.  If  EPA 
grants  the  petition,  the  Agency  must 
promptly  commence  an  appropriate 
proceeding.  If  EPA  denies  ihe  petition, 
the  Agency  must  publish  its  reasons  in 
the  Federal  Register. 

Within  60  days  of  denial,  or  if  EPA 
fails  to  respond  in  90  days,  the 
petitioner  may  commence  a  civil  action 
in  a  U.S.  district  court  to  compel 
initiation  of  the  requested  mlemaking. 
For  a  petition  for  a  new  rule,  the  court 
must  provide  opportimity  for  the 
petition  to  be  considered  de  novo.  After 
hearing  the  evidence,  the  court  can 
order  EPA  to  initiate  the  requested 
action. 

n.  Approach  to  Reviewing  Petition 

Immediately  following  receipt  of  the 
petition,  on  April  19th,  a  Workgroup 
was  established  with  representatives 
from  EPA's  Offices  of  Pollution 
Prevention  and  Toxics;  Solid  Waste  and 
Emergency  Response:  and  General 
Counsel.  After  receiving  an  unsolicited 
comment  on  the  petition,  on  May  15th, 
the  Agency  decided  to  publish  a  Notice 
of  Receipt  (60  FR  30538,  June  9. 1995). 
in  order  to  afford  all  interested  parties 
an  opportunity  to  comment.  In  keeping 
with  the  90  day  deadline  for  reaching 
closure,  the  Workgroup  briefed  the 
Director  of  the  Office  of  Pollution 
Prevention  and  Toxics  on  May  17th.  and 
the  Office  Director  subsequently 
presented  the  case  to  the  Assistant 
Administrator  for  Prevention,  Pesticides 
and  Toxic  Substances  for  a  decision. 


39170 


Federal  Register  /  Vol.  60,  No.  147  /  Tuesday.  August  1,  1995  /  Notices 


In  response  to  the  FR  Notice  of 
Receipt,  comments  were  received  from 
8  individuals  and  10  organizations. 
Several  samples  of  current  cement 
packaging  and  Material  Safety  Data 
Sheets  (MSDSs)  were  also  received.  All 
comments  were  reviewed  and 
considered  by  the  Agency  before 
reaching  its  final  determination  to  deny 
the  petition. 

m.  Backgnmad 

On  April  19, 1995,  EPA  received  a 
petition  under  section  21  of  the  Toxic 
Substances  Control  Act  (TSCA).  15 
U.S.C.  2620,  signed  by  24 
environmental  groups  located  in  10 
western  and  mid-western  States.  The 
petition  asserts  that  cement-producing 
plants  that  bum  hazardous  waste- 
derived  fuel  (WDF)  in  their  kilns  have 
higher  concentrations  of  toxic  metals  in 
their  cement  end-products,  and  that 
these  products  therefore  pose  risks  to 
end-users.  The  petition  requests  that 
EPA  pnMnulgate  a  rule  under  section  6 
of  the  TSCA  requiring  those  producers 
who  bum  WDF  to  label  their  products, 
in  both  English  and  Spanish,  with  the 
following  label. 

WARNING:  THIS  PRODUCT  WAS  MADE 
WHILE  BURNING  HAZARDOUS  WASTE 
AND  CONTAINS  RESIDUALS  OF  THAT 
HAZARDOUS  WASTE,  INCLUDING 
INCRBASBD  AMOUNTS  OF  TOXIC  AND 
CARONOGBNIC  METALS.  AVOID 
BMnriNG  AND  BREATHING  DUST  FROM 
THIS  PRODUCT  AND  AVCHD  DIRECT 
CONTACT  WITH  THIS  PRODUCT. 

Cement  is  made  by  heating  limestone, 
day  and  other  substances  to  very  high 
temperatures  in  rotary  kilns  to  form  a 
granular  material  called  "cUnker", 
which  is  then  cooled  and  ground  up 
with  gypsimi  to  make  cement  powder. 
Cement  kiln  dust  (CKD)  waste  is 
generated  during  the  production  of 
clinker.  Releases  to  air,  water  and  land 
from  cement  kilns  are  regulated  under 
the  Qean  Air  Act  (CAA),  Clean  Water 
Act  (CWA).  and  Resource  Conservation 
and  Recovery  Act  (RCRA).  In  1992,  23 
of  the  111  domestic  cement-produdng 
plants  burned  WDF  to  supplement 
traditional  fossil  fuels  (FF)  (Ref.  3, 
p.7367).  Air  emissions  and  disposal  of 
residues  from  kilns  burning  WDF  are 
regulated  under  the  Boiler  and 
Industrial  Furnace  (BIF)  regulations 
issued  under  RCRA. 

While  not  central  to  the  petition,  CKD 
is  tangentially  related  to  petitioners's 
concems.  CKD  is  particulate  matter, 
induding  toxic  metals,  that  has  been 
removed  from  Idln  stack  gases  by  air 
pollution  control  equipment.  Once 
removed,  CKD  may  be:  (a)  reintroduced 
into  the  kiln  as  feedstock;  (b)  used  for 
such  benefidal  piuposes  as  general 


construdion,  waste  stabilization,  or  as  a 
substitute  for  lime  and  fertilizer  in 
agricultiire:  or  (c)  simply  disposed. 
Pursuant  to  RCRA  section  8002(o),  EPA 
published  a  Report  to  Congress  on 
Cement  Kiln  Dust  in  1993  in  which  the 
Agency  concluded  that  although  inks 
assodated  with  CKD  management  are 
generally  low,  CKD  could,  under  some 
circumstancaa,  pose  a  danger  to  human 
health  and  the  environment  (Ref.  2).  No 
decision  was  made  at  that  time 
regarding  the  need  to  treat  CKD  as 
hazardous  waste  under  RCRA  Subtitle 
C. 

In  February  of  this  year,  pursuant  to 
RCRA  section  3001(b)(3KC),  the  Agency 
published  a  Regulatory  Determination 
on  Cement  Kiln  Dust  (60  FR  7366. 
February  7,1995)  in  which  it  concluded 
that  additional  control  of  CKD  is 
warranted,  and  that  it  would  use  RCRA 
Subtitle  C  and  other  authorities  to 
control  risks  where  appn^riate  (Ref.  3). 
Pending  development  of  those 
regulations,  CKD  retains  its  exemption 
from  regulation  imder  Subtitle  C 
pursuant  to  the  Bevill  Amendment 
contained  in  section  3001(b)(3)(A).  The 
Regulatory  Determination  also  stated 
that  the  Agency  would  propose 
exclusion  of  clinker  as  "derived-from" 
hazardous  waste  when  CKD  is 
reintroduced  into  the  kiln  as  feedstock. 
Although  the  Bevill  Amendment 
conditionally  exempted  CKD  from 
regulation  as  hazardous  waste  under 
Subtitle  C,  the  BIF  regulations  require 
kilns  burning  WDF  to  test  their  CKD  to 
ensure  that  it  is  not  significantly 
afiected  by  the  practice  (40  CFR 
260.112). 

The  activities  described  above  address 
CKD  waste  disposal  issues  (the  focus  of 
both  the  Report  to  Congress  and  the 
Regulatory  Determination).  The  petition, 
on  the  other  hand,  is  primarily 
concerned  about  potential  hazards  to 
users  posed  by  toxic  metals  introduced 
into  cement  via  combustion  of  WDF. 
There  are,  however,  four  sources  of 
toxic  metals  in  cement:  (1)  the  original 
'feedstock;  (2)  CKD  recycled  as 
feedstock;  (3)  the  fuel,  both  FF  and 
WDF,  used  to  heat  the  kiln;  and  (4) 
equipment  and  processes  used, 
particularly  refi:actory  Idln  bricks  and 
the  steel  balls  used  to  grind  clinker  (Ref. 
1,  p.  50).  The  relative  contribution  of 
each  of  the  four  potential  sources  varies 
by  an  unknown  extent  from  fadlity  to 
facility  and  from  time  to  time.  Tlie 
concentrations  of  metals  in  cement  from 
any  given  plant  are  a  function  of 
complex  interacticHis  among  all  of  these 
variables.  A  plant  burning  FF,  using 
feedstock  with  a  high  metal  content,  and 
recycling  CKD  extensively,  for  example, 
might  produce  cement  with  high 


concentrations  of  metals,  while  one 
burning  WDF  using  the  same  feedstock, 
but  discarding  most  of  its  CKD,  might 
produce  cement  with  lower 
concentrations. 

IV.  Adverse  EflEBCts  Assodated  Mrith 
Cement 

Based  on  information  provided  by 
petitioners,  adverse  effects  associated 
with  cement  dted  in  the  petition 
include:  (a)  cement  eczema  or  cement 
dermatitis;  (b)  lung  cancer;  (c)  asthma; 
and  (d)  a  variety  of  other  effects 
including  nosebleeds,  ulcers,  respiratory 
distress  and  pneimioconiosis.  Of  these, 
cement  dermatitis  is  the  most  common 
effect  assodated  with  cement,  because 
the  relationship  between  exposure  to 
cement  and  dermatitis  is  well- 
established,  and  because  the  effect  can 
occur  at  relatively  low  levels  of 
exposure.  Frank  cement  dermatitis  is 
generally  preceded  by  a  number  of  years 
of  skin  irritation,  abrasions,  and  cracks. 
Once  established,  cement  dermatitis  is 
chronic,  even  if  there  is  no  further 
exposxue  to  cement.  The  dermatitis 
sensitization  threshold  is  reported  to  be 
in  the  range  of  10  to  15  parts  per  million 
(ppm)  hexavalent  chromium  in  cement. 

V.  Anal]rsis  of  Petition 

As  general  background,  petitioners 
argue  that  CAA,  CWA  and  RCRA 
regulations  are  tightening  restrictions  on 
kiln-generated  discharges  of  toxic 
metals  to  air,  water  and  land,  without 
restricting  transfer  of  these  metals  into 
the  cement  itself.  They  contend  that  this 
incentive  structure  has  increased  the 
toxic  metals  content  of  cement. 
However,  petitioners  offer  no  evidence 
that  concentrations  of  metals  in  cement 
have  in  fact  increased.  With  respect  to 
the  objective  of  the  petition,  EPA  notes 
that  if  restricting  toxic  metals  from  all 
compartments  except  the  end-product  is 
a  problem,  it  would  be  a  problem  for  all 
kilns,  not  simply  those  burning  WDF. 
The  essence  of  the  petition  is  the  more 
spedfic  assertion  that  biiming  WDF 
increases  the  amount  of  toxic  metals  in 
cement. 

The  petition's  assertion  is  based 
entirely  upon  evidence  petitioners 
adduce  from  a  1992  study,  published  by 
the  Portland  Cement  Assodation  (PGA), 
that  presented  data  on  heavy  metal 
concentrations  foimd  in  both  CKD  and 
cement  produced  in  facilities  using  FF 
only,  and  in  fadUties  using  WDF  (Ref. 
1).  The  study  determined  both  "total" 
(acid  soluble]  and  "leachable"  (water 
soluble)  concentrations  of  12  metals 
(arsenic,  antimony,  barium,  beryllium, 
cadmium,  chromium,  lead,  mercury, 
nickel,  selenium,  silver  and  thallium)  in 
both  CKD  and  cement  drawn  from  97 
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North  American  kihis.  The  results  were      higher  mean  levels  of  total  chromium         Recycling  Coalition  (CKRC),  a  trade 
tabulated,  among  other  ways,  according      (113  vs.  61.7  ppm)  in  cement  from  the        association  of  cement  producers  that 
to  whether  the  originating  kilns  burned      kilns  burning  WDF.  the  authors  of  that       bum  WDF.  That  letter,  forwarded  by 
FF  or  WDF.  Relevant  findings  of  the           study  explicitly  cautioned  against              CKRC  to  EPA  on  May  15, 1995,  states 
study  were  that  (a)  the  mean  "total             attributing  the  difference  to  type  of  fuel      in  part,  that  "It  was  not  the  purpose  of 
metal"  concentration  of  only  one  metal,     burned:                                                      the  study  to  determine  the  specific 
chromium,  was  fJi^^^^^y  significantly       identification  of  the  specific  sources  of  the      sources  of  trace  elements  in  cements. 
«li®V"  cement  from  kilns  burning           ^^^^^^  chemical  elements  in  the  samples  is        The  work  on  which  this  report  is  based 
WDF  than  from  kihis  burning  FF;  (b)  for     beyond  the  scope  of  this  study.  Sources            did  not  indude  a  complete  material 
the  remaimng  11,  some  of  the  "total            include  fuel,  raw  materials,  refractories,  and      balance  for  each  plant  that  submitted 
metal"  concentrations  were  higher  and       processing  equipment  that  comes  into               samples.  Therefore,  increases  or 
some  lower  ,  but  none  by  staUstical  y         contact  with  the  materials.  For  any  particular     decreases  in  trace  metals  concentrations 
significant  amounts;  and  c  none  of  the      kiln  system,  the  concentration  of  these               cannot  necessarilv  he  attrih,it«H  tn  ftipl 
"leachable  metal"  concentrations                elements  in  cement  and  kiln  dust  is  a                ^?.*  necessarily  be  attnbuted  to  hiel 
differed  significantly  in  cement  for  any       function  of  the  manufacturing  process  and         ^yP®- 

of  the  1 2  metals.  Evidence  brought  forth     *®  '°**' "®?'''  |pP"*  ^™  "'•  sources.                  The  second  point  has  to  do  with  the 
by  petitioners  therefore  suggests  only         .  Because  of  widespread  interest  in  the             substance  selected  by  petitioners  for 
All  fu              t.TTM^          •                                  burning  of  alternate  fuels  m  cement  kilns,           Hic/^nccinn  TKov  hiohUaVi»orl  fh» 
that  burning  WDF  may  increase                   comparisons  are  presented  in  this  data               ctSSw  li J^^finln  ff  , 
concentrations  of  chromium  m  cement;      summary  between  kiln  systems  using  waste       sta^st^cally  sigmfican  higher 
no  empirical  case  is  made  for  metals  in       fuels  and  coal,  coke  or  natural  gas.  However,      concentration  of  total  chromium 
general.                                                           the  reader  should  not  infer  that  observed            found  by  the  PCA  study  in  cement  bom 

Petitioners,  however,  have  not                 differences  are  necessarily  attributable  to  the     ^Ins  that  burned  WDF.  The  following 
established  that  burning  WDF  increases      waste  fuels,  as  that  is  only  one  of  many             table  (derived  trom  Ref.  1)  also  shows 
even  chromium  concentrations  in               sources  of  metals  in  this  multivariate  system,     the  concentrations  of  "leachable 
cement.  There  are  two  flaws  in  the              (^e^-  ^-  P^  of  Date  Summary  appended  to          chromium"  found  in  the  same  study, 
reasoning  and  evidence  presented.  The       reference)                                                       fjjg  mean  difference  in  leachable 
first  has  to  do  with  the  inability  of  the           Construction  Technology  Laboratories    chromium  between  kilns  buming  WDF 
dted  PCA  study  to  identify  the  source        (CTL).  the  firm  PCA  used  to  conduct  the     and  FF  is  not  statistically  significant, 
of  metal  concentrations  found  in  the           study,  reiterated  this  concern  in  an             The  evidence  from  the  study  cited  by 
cement  samples.  Although  the  study           April  24. 1995  letter  addressed  to  the          petitioners  for  increased  chromium  in 
documented  statistically  significant            Executive  Director  of  the  Cement  Kiln         kilns  buming  WDF  is  therefore  mixed. 

Total  and  Leachable  Chromium  Levels  Found  in  Cement  Produced  Burning  WDF  and  FF  (ppm) 

Levels 

Total  Chromium 

Leachat)te  Chromium 

WDF  Ce- 
ment 

FF  Cement 

WDF  Ce- 
ment 

FF  Cement 

Minimum 

33.3 
113 
422 

24.6 
61.7 
214 

3 
12 
24 

<^2 

Mean „ 

Maximum i 

10 

31 

1  This  table  also  sheds  light  on  any            increases  levels  of  chromium  (or  any             •  Foimd  that  I 
practical  impact  WDF  might  add  to  risks     other  metal)  in  cement  more  than                WDF  generates  ( 
posed  by  chromium  in  cement.  The            buming  FF.  therefore,  cannot  confirm         chromium  in  ce 
mean  concentrations  of  leachable                that  assertion.  It  further  suggests  that          reported  threshc 
chromium  in  cement  produced  with           even  if  the  assertion  were  demonstrated,     dermatitis, 
either  WDF  or  FF  are  in  the  10  to  15            the  magnitude  of  the  increase  in  the               EPA's  analysi 
ppm  range  —  levels  at  which  cement          amount  of  chromium,  relative  to  the           presented  by  pe 
dermatitis  could  be  expected  if                   amoimt  typically  found  in  all  cement.         PCA  study',  has 
precautionary  steps  were  not  taken  to         would  not  materially  alter  the  pre-              petitioners  have 
avoid  dermal  contact.  The  maximum          existing  level  of  potential  risk.  In                convincing  evid 
levels  of  leachable  chromium  detected        summary,  the  only  evidence  petitioners      contention,  or  fc 
in  both  types  of  cement  are  well  above        dte  as  evidence  that  buming  WDF  adds      regulation  unde 
the  upper  end  of  that  range.  For  total          toxic  metals  to  cement  is  a  study  which:     yj  other  Evidei 
chromium,  all  values  are  well  above  the        •  Found  that  concentrations  of  "total          Other  data  are 
threshold  levels.  The  risks  are  therefore      chromium",  not  metals  in  general,  were     jjjg  Question  of  v 
potentially  present  in  cement  regardless     statistically  significantly  higher  in              ^^^^  metals  to  o 
of  the  type  of  fuel  used.  If  these  risks  are    cement  produced  in  kilns  buming              Reeuhtorv  Detei 
considered  suffidently  serious  to               WDF— but  did  not.  and  was  not                  j^;*  Dust  al\ho\ 
warrant  labeling,  therefore,  the                   intended  to,  attribute  that  difference  to       cement  did  com 
precautionary  warning  sought  by                WDF; 

iuming  both  FF  and 
:oncentrations  of 
ment  at  and  above 
>ld  levels  for  cement 

5  of  (a)  the  material 
litioners.  and  (b)  the 
concluded  that 
not  provided 
ence  for  their  basic 
)r  the  need  for 
rTSCA. 

nee 

available  that  bear  on 
vhether  use  of  WDF 
ement.  EPA's 
rmination  on  Cement 
igh  not  concemed  with 
ipare  metal 

not  include  the  PCA  study.  The 
he  petition  regarding  the  PCA 
)m  data  about  thai  study  cited 
supplied  by  petitioners.  The 
study's  findings,  contained  in 
ippear  in  the  secondary  work. 

peuuoners  should  arguably  be  affixed  to        ,  found  no  statistically  significant             ■  The  petition  did 
all  cement  packaging,  not  simply  to            difference  in  the  concentration  of               Endings  reported  in 
cement  produced  in  kihis  buming  WDF.     leachable  chromium  in  cement                    tn^l^oZ^Zidi 
The  only  study  petitioners  cite  as            produced  with  and  without  buming           caveats  on  use  of  the 
demonstrating  that  buming  WDF               WDF;  and                                                   the  original,  did  not . 

• 
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concentrations  found  in  CKD  produced 
in  plants  burning  FF  and  WDF.  That 
determination  noted  that: 

For  many  of  the  toxic  metals,  the 
concentrations  detected  in  kihi  dust  were  not 
significantly  diSeient  whether  the  dust  is 
generated  from  kilns  that  bum  or  do  not  burn 
hazardous  waste.  However,  for  lead, 
cadmium,  and  chromium,  the  mean 
concentrations  found  in  CKD  generated  by 
kilns  that  burn  hazardous  waste  is 
measurably  higher  than  in  CKD  from  those 
kilns  that  do  not  bum  hazardous  waste; 
conversely,  thallium  and  barium 
concentrations  are  measurably  higher  in  CKD 
from  kilns  that  do  not  bum  hazardous  waste 
(Ref  3,  p.7369). 

Again,  the  evidence  is  inconsistent: 
concentrations  of  some  metals  in  WDF- 
generated  CKD  are  higher,  but  others  are 
lower.  The  continuing  difBculty, 
however,  is  in  establishing  causality.  As 
previously  noted,  the  concentration  of 
metals  found  in  any  given  plant's 
cement  results  from  complex 
interactions  among  several  site-specific 
variables;  in  the  absence  of  a  study 
controlling  for  these  variables,  one 
cannot  confidently  attribute  variations 
in  metal  concentrations  among  plants  to 
any  one  source.  There  is  one  industry 
study,  A  Comparison  of  Metal  and 
Organic  Concentrations  in  Cement  and 
Clinker  Made  With  Fossil  Fuels  to 
Cement  and  Clinker  Made  with  Waste 
Derived  Fuels  (Ref.  4),  that  determined 
the  concentrations  of  metals  in  cement 
produced  at  a  single  facility  that 
initially  used  WDF,  and  then  switched 
temporarily  to  FF.  Other  operating 
conditions  were  held  constant  in  both 
time  periods,  and  20  cement  samples 
were  taken  in  each.  That  study  foimd 
detectable  amounts  of  four  metals.  In 
one  phase  (pH=5  extract  waters),  the 
mean  concentration  of  antimony  was 
statistically  significantly  higher  in  the 
cement  generated  biuning  WDF,  but 
there  were  no  significant  differences  for 
either  cadmiiun  or  chromiiun.  In  the 
second  phase  (pH=10  extract  waters), 
the  mean  concentration  of  chromium  in 
cement  produced  while  biuning  WDF 
was  statistically  significantly  lower  than 
in  cement  produced  burning  FF — 
exactly  opposite  to  the  PCA  findings. 
The  differences  for  nickel  were 
insignificant. 

The  totality  of  evidence,  then,  does 
not  confirm  that  burning  WDF  in  kilns 
materially  increases  concentrations  of 
metals  in  cement.  It  also  shows  that 
decreased  concentrations  of  metals  can 
occur,  and  the  net  human  health 
potential,  if  any,  is  simply  unknown.  In 
any  event,  based  on  the  available 
information,  the  type  of  fuel  burned  in 
kilns  appears  to  be  a  minor  determinant 
of  the  concentration  of  metals  in  cement 


relative  to  (a)  the  extent  to  which  CKD 
is  recycled  as  feedstock,  and  (b)  the 
metals  content  of  the  original  feedstock. 
Finally,  the  evidence  indicates  that  all 
domestic^  cement  poses  a  potential 
problem  to  long-term  users  who  fail  to 
take  precautionary  steps  to  avoid 
exposures.  Any  labeling  intended  to 
warn  users  of  this  hazard  should 
therefore  be  applied  to  all  cement,  not 
simply  to  cement  produced  with  WDF. 

Vn.  OSHA's  Labeling  Requirement 

The  current  regulatory  situation 
recognizes  the  need  for  comprehensive 
labeling  of  cement.  Although  petitioners 
state  that  the  problems  they  discuss 
cannot  be  adequately  addressed  under 
other  statutes,  OSHA's  Hazard 
Commimication  Standard  (29  CFR 
1910.1200)  does,  in  fact,  require  cement 
manufacturers  to  label  virtually  all 
containers  of  their  products  with 
essentially  all  of  the  information 
petitioners  want  to  convey,  other  than 
the  fact  that  the  cement  was  produced 
through  burning  of  WDF.  This 
requirement  extends  to  all  cement,  not 
just  that  produced  with  WDF.  Pertinent 
provisions  of  the  Hazard 
Commimication  Standard  require 
chemical  manufacturers  (cement 
producers,  for  this  purpose,  are 
considered  chemical  manufacturers)  of 
products  for  which  there  is  evidence  of 
health  hazard  to  label  all  containers  of 
the  product  providing:  (a)  the  identity  of 
the  chemical;  (b)  appropriate  hazard 
warnings;  and  (c)  the  name  and  address 
of  the  manufacturer  (29  CFR 
1910.1200(f)).  Manufacturers  must  also 
ensure  that  distributors  and  employers 
using  the  product  are  furnished  with 
appropriate  MSDS,  and  downstream 
wholesalers  and  retailers  are  required  to 
ensure  that  these  warnings  are  carried 
with  the  product  through  the 
distribution  chain  to  the  ultimate  end- 
user.  A  typical  cement  bag  label  reads 
as  follows: 

CAUnON  EYE  AND  SKM  HmrTANT 
Contains  Portland  Cement  (CAS  No. 
65997-15-1).  Do  not  allow  contact  with  eyes 
or  skin.  Contains  concrete  aggregates  Sand/ 
Gravel  (CAS  No.  1480»-«O-7).  Avoid 
breathing  dust — respirable  Silica  may  cause 
serious  lung  problems. 

Use  gloves,  goggles,  dust  masks,  and 
waterproof  protective  clothing.  If  material 
gets  into  eyes,  rinse  immediately  with  clean 
water  and  seek  prompt  medical  attention.  If 
material  gets  onto  skin  or  saturates  clothing, 
rinse  immediately  and  thoroughly  with  clean 
water.  CONTACT  WITH  WET  PORTLAND 


There  is  some  evidence  that  the  hexavalent 
chromium  content  of  cement  can  be  reduced  by 
adding  ferrous  sulbte.  Petitioners  cite  references 
indicating  that  Denmark  has  made  it  illegal  to  sell 
cement  with  more  than  2  ppm  CR  (VI). 


CEMENT  MAY  CAUSE  SERIOUS  SKIN 
BURNS." 

EPA  believes  that  the  hazard 
communication  label  required  by  OSHA 
provides  sufficient  warning  to  users  of 
cement  to  allow  them  to  take 
appropriate  steps  to  protect  themselves 
from  exposure  to  cement  products. 

Vm.  Comments  Received 

EPA  published  a  Notice  of  Receipt  of 
the  Petition  in  the  Federal  Register  (60 
FR  30538;  June  9, 1995).  in  order  to 
provide  opportunity  to  comment  to  all 
interested  parties.  Comments  were 
received  frt>m  8  individuals,  all  of 
whom  supported  the  petition,  and  10 
organizations.  Several  samples  of 
current  cement  packaging  and  MSDSs 
were  also  received.  All  comments  were 
reviewed  and  considered  by  the  Agency 
before  reaching  its  final  determination 
to  deny  the  petition. 

Six  of  the  10  organizations  wrote  in 
support  of  the  petition.  Of  these,  3  were 
among  the  24  signers  of  the  petition 
itself;  1  is  another  environmental  group; 
1  is  a  general  contractor;  and  1,  Rollins 
Environmental  Services,  operates 
hazardous  waste  incinerators.  The 
Rollins  submission  included  two 
studies  bearing  on  the  question  of  the 
contribution  of  WDF  to  metals  in 
cement.  The  first  study  was  a  mass 
balance  analysis  conducted  at  Rutgers 
University  with  the  support  of  the 
Association  for  Responsible  Thermal 
Treatment  (ARTT),  an  organization  of 
some  hazardous  waste  incinerator 
companies.  That  study  models  the 
operation  of  cement  kilns,  and 
concludes,  among  other  things,  that 
burning  WDF  could  increase  the  metals 
content  of  cement.  The  second  study  is 
a  risk  assessment  undertaken  by 
ENVIRON  Corporation,  using  the  data 
generated  by  the  Rutgers  model,  and  a 
portion  of  the  PCA  data.  These  studies 
were  reviewed  by  EPA,  insofar  as  time 
permitted,  but  did  not  alter  the  Agency's 
decision  on  the  petition  because:  (a) 
there  is  no  apparent  justification  for 
substituting  modeUng  data  for  the 
extensive  empirical  monitoring  data 
available;  (b)  the  model  itself  appears 
flawed  in  that  a  light  weight  aggregate 
kiln,  rather  than  a  cement  kiln,  was 
used  in  its  development;  (c)  the  model 
has  only  recently  been  developed,  and 
has  not  yet  been  peer  reviewed;  and  (d) 
the  ENVIRON  study  is  largely  based 
upon  the  unpersuasive  modeling  results 
(Refs.  5  and  6). 

The  four  organizations  that  wrote  in 
opposition  to  the  petition  included  the 
QGIC;  the  International  Brotherhood  of 
Boilermakers.  Iron  Ship  Builders, 
Blacksmiths.  Forgers  Helpers;  LaFarge 
Corporation,  a  cement  producer  that 
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bums  WDF;  and  Union  Carbide 
Corporation,  a  company  that  uses 
cement  kilns  to  handle  wastes  produced 
manufacturing  petrochemicals.  These 
commenters  generally  noted  advantages 
that  acme  from  recovering  energy  from 
waste  by  burning  it  as  fuel  in  kilns, 
asserted  that  petitioners  had  not 
provided  sufficient  evidence  of 
increased  risk,  and  cited  the  current 
regulatory  requirement  for  labeling. 

DC.  Disposition  of  Petition 

Based  upon  (a)  the  lack  of  convincing 
evidence  that  WDF  contributes 
materially  to  the  hazards  posed  by 
cement;  and  (b)  the  fact  that  current 
OSHA  regulations  already  require 
virtually  everything  petitioners  request, 
other  than  a  reference  to  WDF,  the 
petition  is  denied. 

X.  References 

The  following  references  were  used  in 
reviewing  this  petition: 

1.  Portland  Cement  Association.  An 
Analysis  of  Selected  Trace  Metals  in 
Cement  and  Kiln  Dust.  1992. 

2.  USEPA.  Report  to  Congress  on 
Cement  Kiln  Dust.  Office  of  Solid  Waste 
and  Emergency  Response.  USEPA  530- 
S-94-001,  December  1993. 

3.  USEPA.  Regulatory  Determination 
on  Cement  Kiln  Dust:  Final  Rule.  Office 
of  Solid  Waste  and  Emergency 
Response.  USEPA  60  FR  7366.  February 
7. 1995. 

4.  NSF.  A  Comparison  of  Metal  and 
Organic  Concentrations  in  Cement  and 
Clinker  made  with  Fossil  Fuels  to 
Cement  and  Clinkers  Made  with  Waste 
Derived  Fuels:  Final  Report.  NSF 
International.  November  13. 1995. 

5.  Review  of  Comments  submitted  by 
Rollins  Environmental  Services; 
memorandum  from  Oscar  Hernandez  to 
Edward  Brooks,  July  13, 1995. 

6.  Review  of  Rutgers'  Model  as 
Discussed  in  Submission  by  Rollins 
Environmental  Services:  June  26, 1995; 
memorandum  from  William  A. 
Schoenbom  to  Edward  Brooks,  July  18. 
1995. 

XI.  Public  Record 

EPA  has  established  a  public  record  of 
those  documents  the  Agency  considered 
in  reviewing  this  petition.  The  record 
consists  of  documents  in  the  file 
designated  by  Docket  Number  OPPT- 
211042,  located  in  the  TSCA  Public 
Docket  Office.  This  Docket  is  available 
for  inspection  from  12  noon  to  4  p.m., 
Monday  through  Friday,  except  legal 
hoUdays,  in  the  TSCA  Nonconfidential 
Information  Center.  Rm.  NEB-607,  401 
M  St.,  SW..  Washington.  DC  20460.  The 
public  record  consists  of  all  dociunents 


in  the  OPPT  file  and  all  documents 
cited  in  the  documents  in  that  file. 

ListofSubiects 

Environmental  Protection,  hazardous 
waste. 

Dated:  July  24, 1995. 

Susan  H.  WayUnd. 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 
[FR  Doc.  95-18871  Filed  7-31-95;  8:45  am] 
MLUNO  cooe  waft-«o-F 

[FRL-S26»-3] 

Science  Advisory  Board  Drinldng 
Water  Committee  Open  Meeting 
August  16-18, 1995 

Under  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463. 
notice  is  hereby  given  that  the  Science 
Advisory  Board's  (SAB)  Drinking  Water 
Committee  (DWC)  will  meet  Wednesday 
through  Friday.  August  16-18. 1995  at 
the  Courtyards  of  Marriott.  2899  Jeff 
Davis  Highway,  Arlington,  VA  22202, 
telephone  (703)  549-3434.  The  meeting 
will  take  place  from  9  am  to  4:30  pm  on 
August  16th.  8:30  am  to  5  pm  on  August 
17th  and  from  8:30  until  approximately 
noon  on  August  18th.  The  meeting  is 
open  to  the  public  and  seating  is  on  a 
first-come  basis. 

At  this  meeting,  the  Committee  plans 
to:  (1)  Discuss  potential  activities  for 
fiscal  year  1996;  (2)  conduct  a  review  of 
the  Agency's  drinking  water  distribution 
systems  research;  (3)  conduct  a  review 
of  the  health  significance  of  HPC 
bacteria;  (4)  receive  briefings  from  the 
Agency's  Offices  of  Water  (OW)  and 
Research  and  Development  (ORD)  on 
issues  such  as:  (a)  disinfection 
byproducts  research  plan,  (b)  regulatory 
reassessment,  (c)  ground  water 
disinfection  rule,  (d)  cooperative 
projects  in  risk  assessment  between  EPA 
and  ILSI.  (e)  microbial  contaminants 
risk  assessment,  and  (f)  drinking  water 
contaminant  selection  process.  Some  of 
these  briefings  are  subject  to  change  and 
other  briefings  may  also  be  presented. 
As  of  the  preparation  date  of  this  notice, 
the  Committee  has  not  been  provided 
with  any  review  materials.  For  fiulher 
information  on  available  materials  and 
on  the  specific  topics  listed  above, 
please  contact  Mr.  Flaak,  Designated 
Federal  Official,  at  the  numbers  given 
below. 

For  copies  of  the  agenda  and  oUier 
practical  meeting  information,  please 
contact  Ms.  Mary  Winston.  Staff 
Secretary,  telephone:  (202)  260-6552; 
FAX:  (202)  260-7118.  For  more  detailed 
or  technical  information  related  to  the 
meeting,  please  contact  Mr.  Robert 


Flaak.  Designated  Federal  Official. 
Science  Advisory  Board  (1400F).  U.S. 
Environmental  Protection  Agency.  401 
M  SU«et,  SW.,  Washington,  DC  20460  at 
telephone:  (202)  260-5133,  fax:  (202) 
260-7118.  or  via  the  INTERNET  at: 
FLAAK.ROBERT 
@EP  AMAIL.EPA.GOV). 

Members  of  the  public  who  wish  to 
make  a  brief  oral  preseq^tion  to  the 
Committee  must  contact  Mr.  Flaak  no 
later  than  August  10. 1995,  in  order  to 
be  included  on  the  Agenda.  Written 
statements  of  any  length  (at  least  35 
copies)  may  be  provided  to  the 
Committee  up  until  the  meeting.  The 
Science  Advisory  Board  expects  that 
public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  ten 
minutes  or  less,  at  the  Chair's 
discretion. 

Dated:  July  24, 1995. 
A.  Robert  Flaak, 

Acting  Staff  Director,  Science  Advisory  Board. 
[FR  Doc.  95-18835  Filed  7-31-95;  8:45  ami 

BtLUNO  COOC  WM  SO  P  M 


FRI-6267-1] 

Transfer  of  Confidential  Business 
Infonnation  to  Contractors 

agency:  Environmental  Protection 
Agency. 

ACnOM:  Notice  of  transfer  of  data  and 
request  for  comments. 

SUMMARY:  EPA  vnl\  transfer  Confidential 
Business  Infonnation  (CBI)  to  its 
contractor  SAIC,  Inc.,  and  its 
subcontractors:  ICF  Inc..  DPRA  and  Kerr 
Associates  Confidential  Business 
Information  (CBI)  that  has  been  or  will 
be  submitted  to  EPA  under  Section  3007 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  Under  RCRA, 
EPA  is  involved  in  activities  to  support, 
expand  and  implement  solid  and 
hazardous  waste  regulations. 
DATES:  Transfer  of  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  August  11, 1995. 

ADDRESSES:  Comments  should  be  sent  to 
Regina  Magbie.  Document  Control 
Officer.  Office  of  Solid  Waste  (5305), 
U.S.  Environmental  Protection  Agency. 
401  M  Street  SW..  Washington.  DC 
20460.  Comments  should  be  identified 
as  "Transfer  of  Confidential  Data." 

FOR  FURTHER  INFORMATKM  CONTACT: 
Regina  Magbie,  Document  Control 
Officer.  Office  of  Solid  Waste  (5305), 
U.S.  Environmental  Protection  Agency, 
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401  M  Street  SW.,  Washington,  DC 
20460,  202-260-3410. 

SUPPLEMENTARY  INFORMATION: 

1.  Transiier  of  Confidential  Business 
Infonnation 

Under  EPA  Contract  68-W4-0030, 
SAIC,  Inc.,  and  its  subcontractors,  will 
assist  the  Waste  Management  Division. 
Office  of  Solid  Waste,  by  providing 
technical  support  for:  establishing  Land 
Disposal  Restriction  (LDR)  treatment 
standards,  the  review  of  petitions  for 
case-by-case  extensions,  to  LDR 
treatment  standards  effective  date, 
studies  of  RCRA  waste  information 
needs  and  the  development  of  rules  or 
reports  pertaining  to  newly  Usted  and 
identified  wastes  under  the  LDR 
program.  SAIC,  Inc.,  and  its 
subcontractors,  will  need  access  to  CBI 
submitted  to  the  Office  of  Solid  Waste 
to  complete  this  work.  Specifically, 
SAIC,  Inc.,  and  its  subcontractors,  need 
access  to  the  CBI  that  EPA  collected, 
under  the  authority  of  Section  3007  of 
RCRA,  in  Industry  Studies  Surveys  and 
othw  studies  of  the  following  industries: 
mineral  processing,  organobromine 
production,  carbamates  production, 
wood  preserving,  dyes  and  pigments 
manufactiiring,  chlorinated  aliphatics 
production,  solvent  users,  petroleum 
refinery,  paint  production,  cement  kilns; 
and  infonnation  on  decharacterized 
ignitable,  corrosive,  reactive,  and 
toxicity  characteristic  waste.  SAIC,  Inc., 
and  its  subcontractors,  will  use  the 
information  to  assist  EPA  in  the 
following:  development  of  regulations; 
guidance  dociunents;  outreach  materials 
and  publications;  collection  and 
analysis  of  data:  development  and 
evaluation  of  waste  prevention  and 
management  alternatives;  and 
development  and  deUvery  of  training 
programs. 

In  accordance  with  40  CFR  2.305(h), 
EPA  has  determined  that  SAIC,  Inc.,  and 
its  subcontractors,  require  access  to  CBI 
submitted  to  EPA  under  the  authority  of 
RCRA  to  perform  work  satisfactorily 
imder  the  above-noted  contract.  EPA  is 
submitting  this  notice  to  inform  all 
submitters  of  CBI  of  EPA's  intent  to 
transfer  CBI  to  these  Rrms  on  a  need-to- 
know  basis.  Upon  completing  their 
review  of  materials  submitted,  SAIC, 
Inc.,  and  its  subcontractors,  will  retiim 
all  CBI  to  EPA. 

EPA  will  authorize  SAIC,  Inc.,  and  its 
subcontractors,  for  access  to  CBI  under 
the  conditions  and  terms  in  EPA's 
"Contractor  Requirements  for  the 
Control  and  Security  of  RCRA 
Confidential  Business  Information 
Security  Manual."  Prior  to  transferring 
CBI  to  SAIC  ,  bic.  and  its 


subcontractors,  EPA  will  review  and 
approve  their  security  plans  and  SAIC, 
Inc.,  and  its  subcontractors,  will  sign 
non-disclosure  agreements. 

Date:  July  20, 1995. 
Elliott  P.  Laws, 

Assistant  Administrator,  Office  of  Solid  Waste 
and  Emergency  Response. 
IFR  Doc.  95-18862  Filed  7-31-95;  8:45  am] 
BILUMO  coot  66S0  80  P 


FEDERAL  MARITIME  COMMISSION 

[Docket  No.  96-11] 

Mar-Mol  Co.,  and  CopyCorp  v.  Sea- 
Land  Service,  Inc.;  Notice  of  Filing  of 
Complaint  and  Assignment 

Notice  is  given  that  a  complaint  filed 
by  Mar-Mol  Co.  and  CopyCorp 
("Complainants")  against  Sea-Land 
Service,  Inc.  ("Respondent")  was  served 
July  26. 1995.  Complainants  allege  that 
Respondent  has  violated  section  18(a)  of 
the  Shipping  Act  of  1916,  46  U.S.C  app. 
817  and  Section  2  of  the  Intercoastal 
Shipping  Act  of  1993,  46  U.S.C.  app. 
844  in  connection  with  its  improper 
publication,  assessment  and  collection 
of  a  charge  denominated  as  a  License 
Tax,  applicable  to  its  ocean 
transportation  service  between  points 
and  ports  in  the  United  States  and 
points  and  ports  in  Puerto  Rico. 

This  proceeding  has  been  assigned  to 
the  Office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61, 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  natiu«  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61,  the  initial  decision  of  the 
presiding  officer  in  this  proceeding  shall 
be  issued  by  July  26, 1996,  and  the  final 
decision  of  the  Commission  shall  be 
issued  by  November  28, 1996. 
Joseph  C.  Polking, 
Secretary. 

[FR  Doc.  95-18822  Filed  7-31-95;  8:45  am) 
BlUJNOCOOe  a730-01-M 


Ocean  Freight  Forwarder  License, 
Reissuance  of  License 

Notice  is  hereby  given  that  the 
following  ocean  fieight  forwarder 
license  has  been  reissued  by  the  Federal 
Maritime  Commission  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
fi«ight  forwarders,  46  CFR  part  510. 


License 
No. 

Name/address 

Date  reissued 

2379  

Fabian  For- 
warding 
Company, 
Inc..  125  Yel- 
lowstone 
Drive.  Reno, 
NV  89512. 

July  17,  1995. 

Bryant  L.  VanBrdde, 

Director,  Bureau  of  Tariffs,  Certification  and 

Licensing. 

(FR  Doc.  95-18775  Filed  7-31-95;  8:45  am] 
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Ocean  Freight  Forwarder  License 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
Ucenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders,  46  CFR  part  510. 

License  Nimil>er:  1693 

Name:  Mattoon  &  Co.,  Inc. 

Address:  35  Market  St.,  San  Francisco,  CA 

94103 
Date  Revoked:  July  3. 1995 
Reason:  Sturendered  license  voluntarily. 
License  Number:  3698 
Name:  Sea  Link  Corporation 
Address:  1601  South  State  Road  7.  Ft 

Lauderdale,  FL  33317 
Date  Revoked:  July  12, 1995 
Reason:  Failed  to  furnish  a  valid  surety  bond. 
License  Numl>er:  3893 
Name:  Global  Shipping  and  Trade  Services. 

Inc. 
Address:  2050  S.  Oneida  St.,  Ste.  116, 

Denver.  CO  80224 
Date  Revoked:  July  14. 1995 
Reason:  Failed  to  fiimish  a  valid  surety  bond. 

Bryant  L.  VanBrakk, 

Director,  Bureau  of  Tariffs,  Certification  and 

Licensing. 

IFR  Doc.  95-18776  Filed  7-31-95;  8:45  am) 

MLUNQ  CODE  CTaO-OI-M 


GENERAL  SERVICES 
ADMINISTRATION 

Agency  Information  Collection 
Activities  Under  OMB  Review 

The  GSA  hereby  gives  notice  under 
the  Paperwork  Reduction  Act  of  1980 
that  it  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  expiring  information  collection 
3090-0263,  General  Services 
Administration  Multiple  Award 
Schedule  (MAS)  Discount  Schedule  and 
Marketing  Data. 

This  information  collection  was 
established  to  determine  the 
commerciality  of  items  offered,  set  the 
Government's  negotiation  objective,  and 
determine  price  reasonableness. 

Agency:  Office  of  GSA  Acquisition 
Policy. 

Addresses:  Send  comments  to  Edward 
Springer,  GSA  Desk  Officer,  Room  3235, 
NEOB,  Washington,  EX:  20503,  and 


Mary  L.  Cunningham,  GSA  Clearance 
Officer,  General  Services 
Administration  (CAIR),  18th  &  F  Streets, 
NW.,  Washington,  DC  20405. 

Annua/  Reporting  Burden:  4,000 
responses  per  year;  15  hoiu^  i>er 
response;  aimual  burden  hours  60,000. 

For  Further  Infonnation  Contact:  Ida 
Ustad  (202-501-1043). 

Copy  of  Proposal:  A  copy  of  this 
proposal  may  be  obtained  from  the 
Information  Collection  Management 
(CAIR),  Room  7102,  GSA  Building,  18th 
&  F  Streets,  NW.,  Washington,  DC 
20405,  or  by  telephoning  (202)  501- 
2691,  or  by  faxing  your  request  to  (202) 
501-2727. 

Dated:  July  24, 1995. 

Kenneth  S.  SUoejr, 

Acting  Director,  Information  Management 
Division  (CAI). 

(FR  Doc.  95-18785  Filed  7-31-95;  8:45  am) 

MLLMQ  COM  «a»-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Agency  Information  Collection  Under 
OMB  Review 

Title:  Child  Care  and  Development 
Block  Grant  Reporting  Requirements 

OMB  No..  0980-0241 

Description:  The  pur{>ose  of  this 
collection  is  to  obtain  data  from 
CCDBG  grantees  regarding  their 
efforts  to  increase  the  availability, 
affordability  and  quality  of  child  care 
using  CCDBG  funds.  This  data 
collection  is  mandated  by  statue 

Respondents:  State  governments 


TNIs 

No.  of 
resondents 

r4o.  of 

re- 
sponses 
per  re- 
spond- 
ent 

Aver- 
age 
burden 
per  re- 
sponse 

Burden 

E 

kCF-700  

282 

1 

40 

11,280 

istimated  Total  Annual  Burden  hlours:  1 1 ,280 

Additional  Infonnation:  Copies  of  the 
proposed  collection  may  be  obtained 
by  writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Systems,  370  LTufant 
Promenade  SW.,  Washington,  DC 
20447,  Attn:  ACF  Reports  Clearance 
Officer 

OMB  Comment:  Consideration  will  be 
given  to  comments  and  suggestions 
received  within  30  days  of 
publication.  Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  following:  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street 
NW.,  Washington,  DC  20503,  Attn: 
Ms.  Wendy  Taylor 

Dated:  July  26, 1995. 
Roberta  Katson, 

Acting  Director,  Office  of  Information 

Besource  Management. 

{FR  Doc.  95-18863  Filed  7-31-95;  8:45  am) 

MLLMQ  CODE  41*M)1-« 


Agency  biformatiofl  Collection  Under 
OMB  Review 

Proposed  Infbrmatiea  Collections 
Submitted  for  Public  Comment  and 
RecomBMndations 

In  compUance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Administration  for  Children  and 
Families  (ACF)  is  publishing  the 
following  summary(ies).  Request  copies 
of  the  proposed  collection  of 
information  and  the  related  instructions 
by  writing  to:  The  Administration  for 
Children  and  Families,  Office  of 
Information  Systems,  370  L'Enfant 
Promenade,  SW.,  Washington,  DC 
20447,  Attn:  Reports  Clearance  Officer. 

Comments  are  invited  to:  (a)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 


(b)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (c)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
Minimize  the  burden  of  the  collection  of 
information  on  respondents  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Proposed  Projects): 

Title:  Report  on  Claims  of  Good  Cause 
for  Refusing  to  Cooperate  in 
Establishing  Paternity  and  Security 
Child  Support 

OMB  No..  09G0-O1 77 

Description:  This  form  is  an 
enumeration  of  the  reportable  items 
established  in  45  CFR  (232.48).  The 
report  tabulates  the  good  cause 
reasons  for  failure  to  cooperate  in 
establishing  paternity  and  seciuity 
child  support 

Respondents:  State  governments 


JMI 
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AFG-4680 

Estimated  Total  Annual  Burden:  432. 


No.  o( 

re- 
spond- 
ents 


54 


No.  of 

re- 
sponses 
per  re- 
spond- 
ent 


Aver- 
age 
burden 
perre- 
sportse 


4.0 


Burden 


432 


Dated:  July  24, 1995. 
Roberta  Katson, 

Acting  Director,  Office  of  Information 
Resource  Management. 
(FR  Doc.  95-18864  Filed  7-31-05;  8:45  ami 
BILUNO  ccoc  4ia4-ei-M 


Agency  for  Health  Care  Poliqf  and 
neioarch 

Health  Care  Policy  and  Research 
Special  Emphasis  Panel  Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Conunittee  Act  (5 
U.S.C,  Appendix  2)  announcement  is 
made  of  the  following  special  emphasis 
panel  scheduled  to  meet  during  the 
month  of  August  1995: 

Name:  Health  Care  Policy  and  Research 
Special  Emphasis  Panel. 

Date  and  Time:  August  14, 1995, 10  a.m. 

Piace:  Holiday  Inn  Washington  National 
Airport,  1489  Jefferson  Davis  Highway, 
Borman  Room,  Arlington,  VA  22202. 

Open  August  14, 10  a.m.  to  10:15  a.m. 

Closed  for  remainder  of  meeting. 

Purpose:  This  Panel  is  charged  with 
conducting  the  initial  review  of  grant 
applications  submitted  in  response  to  a 
request  for  applications  proposing  health 
services  research  on  advance  directives. 

Agenda:  The  open  session  of  the  meeting 
on  August  14,  from  10:00  a.m.  to  10:15  a.m., 
will  be  devoted  to  a  business  meeting 
covering  administrative  matters.  During  the 
closed  session,  the  committee  will  be 
reviewing  and  discussing  grant  applications 
dealing  with  health  services  research  issues. 
In  accordance  with  the  Federal  Advisory 
Committee  Act,  5  U.S.C,  Appendix  2  and  5 
U.S.C,  552b(c)(6l,  it  has  been  determined 
that  this  latter  session  will  be  closed  because 
the  discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  grant  applications.  This 
information  is  exempt  from  man4atory 
disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members  or  other  relevant  information 
should  contact  J.  Terrell  Hoffeld,  D.D.S., 
Ph.D.,  Agency  for  Health  Care  Policy  and 
Research,  Suite  400,  2101  East  Jefferson 
Street.  Rockville,  Maryland  20852, 
Telephone  (301)  594-1449. 

Agenda  items  for  this  meeting  are  subject 
to  change  as  priorities  dictate. 


Dated:  July  25, 1995. 
Clifton  R.  Gaus, 

Administrator. 

[FR  Doc.  95-18748  Filed  7-31-95;  8:45  ami 

BILUNO  COOE  41M-ee-M 

Agency  for  Toxic  Sut>8tances  and 
Disease  Registry 

[ATSDR-08] 

Policy  on  Govemment-to-Govemment 
Relations  With  Native  American  Tribal 
Governments 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR),  Public 
Health  Service  (PHS),  Department  of 
Health  and  Human  Services  (HHS). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  a  draft 
policy  that  ATSDR  proposes  to  conduct 
a  govemment-to-govemment 
relationship  with  federally  recognized 
tribal  governments.  The  public  is 
invited  to  comment  on  this  draft  policy 
statement. 

DATES:  Comments  must  be  received  on 
or  before  August  31, 1995. 
ADDRESSES:  Submit  written  comments 
relating  to  the  draft  policy  statement  to: 
Office  of  Federal  Programs,  Agency  for 
Toxic  Substances  and  Disease  Registry, 
1600  Chfton  Road.  NE.,  Mailstop  E-28. 
Atlanta,  Georgia  30333,  telephone  (404) 
639-0730. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Mark  M.  Bashor.  Associate 
Administrator  for  Federal  Programs, 
ATSDR,  telephone  (404)  639-0730. 
SUPPLEMENTARY  INFORMATION:  The 
mission  of  ATSDR  is  to  prevent 
exposure  and  adverse  human  health 
effects  and  diminished  quality  of  life 
associated  with  exposure  to  hazardous 
substances  from  waste  sites,  unplanned 
releases,  and  other  sources  of  pollution 
present  in  the  environment.  In  carrying 
out  its  programs,  ATSDR  works  wiUi 
other  Federal,  State,  and  local 
government  agencies,  and  tribal 
organizations  to  protect  public  health. 
The  U.S.  Government  nas  a  unique 
govemment-to-govemment  relationship 
with  tribal  governments  as  established 
by  the  U.S.  Constitution,  by  treaties,  by 
statute,  by  court  decisions,  and  by 


Executive  Orders.  ATSDR  is  strongly 
committed  to  building  a  more  effective 
day-to-day  working  relationship  with 
tribal  governments.  This  relationship 
respects  their  rights  of  self-government 
because  of  their  sovereign  status. 
In  fulfilling  the  commitment  to 
establish  and  maintain  govemment-to- 
govemment  relations  with  federally 
recognized  tribal  governments,  ATSDR 
will  be  guided  by: 

(1)  S^:tion  126  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  and  the  principles  set  forth  in 
the  President's  "Memorandum  for  the 
Heads  of  Executive  Departments  and 
Agencies;  Subject:  Govemment-to- 
Govemment  Relations  with  Native 
American  Tribal  Governments"  (April 
29, 1994).  In  particular,  ATSDR  will 

•  In  a  manner  consistent  with  the 
protection  of  public  health,  consult  with 
tribal  governments  to  ensure  that  tribal 
rights  and  concerns  are  considered 
before  ATSDR  takes  actions,  makes 
decisions,  or  implements  programs  that 
may  affect  tribes;  and 

•  Establish  procedures  to  work 
directly  and  effectively  with  tribal 
governments  on  ATSDR  programs. 

(2)  The  needs  and  ciilture  of 
individual  tribal  governments; 

(3)  ATSDR's  prior  and  ongoing 
experience  with  tribal  governments,  and 
recognized  organizations  associated 
with  such  governments;  and 

(4)  A  recognized  need  to  enhance 
coordination  with  other  agencies  with 
related  areas  of  responsibility. 

Dated:  July  26, 1995. 
Qaire  V.  Broeme. 

Deputy  Administrator,  Agency  for  Toxic 
Substances  and  Disease  Begistiy. 
[FR  Doc.  95-18826  Filed  7-31-95;  8:45  am] 
MLUNO  COM  41M-7*-P 


Centers  for  Disease  Control  and 
Prevention 

[INFO-«S-01] 

Proposed  Data  Collectiona  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
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Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  study  materials  on  the  proposed 
project,  call  the  CDC  Reports  Clearance 
Officer  on  (404)  639-3453. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Wilma 
Johnson,  CDC  Reports  Clearance  Officer, 
1600  Clifton  Road,  MS-D24,  Atlanta, 
GA  30333.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

Proposed  Projects 

1.  Emergency  Department  Prevention 
of  Alcohol-related  Injuries — New — ^The 
contribution  of  alcohol  to  injuries  due  to 
motor  vehicle  crashes,  violence,  and 
other  causes  has  been  a  public  health 
concern  for  many  years.  Because  the 
emergency  department  (ED)  is  the 
primary  source  of  treatment  for  many 
individuals  with  alcohol-related 
injuries,  the  ED  visit  provides  a  uinique 
opportunity  for  early  recognition  and 
initial  clinical  management  of  a  major 
injury  risk  factor,  excessive  alcohol 
consumption.  The  field  of  alcohol 
treatment  is  evolving  rapidly  and 
therapeutic  attention  is  increasingly 
directed  toward  persons  with  mild  or 
moderate  drinking  problems  who  do  not 
require  spedaUzed  treatment. 
Controlled  studies  in  outpatient  primary 
care  settings  have  demonstrated  that 
interventions  consisting  of  as  little  as  a 
single  brief  interview  and  feedback 
session  can  decrease  alcohol 
consumption  in  40%  to  47%  of 
excessive  drinkers  at  6  months 
followup.  The  purpose  of  this  study  is 
to  design,  implement,  and  evaluate  the 
efiectiveness  of  an  ED-based  prevention 
program  for  injured  patients  with 
alcohol  problems  that  incorporates 
promising  new  screening  methods  and  a 
brief  intervention. 


Respondents 

No.  of 

re- 
spond- 
ents 

No.  of 
re- 
sponses/ 
respond- 
ent 

Avg. 

bur- 
den/re- 
sponse 

(in 
iKMrs) 

Patients 

1750 

2 

0.2 

2.  HIV  Prevention  Programs  in 
Minority  and  other  Community-Based 
Organizations  Project  Reports  (0920- 
0249)— Reinstatement— In  FY  1994, 
CDC  awarded  approximately  $8,400,000 
to  national/regional  oi^anizations  for 
HIV/STD  prevention  programs.  In  FY 
1996  the  President's  budget  includes  a 
request  of  $15.8  million  to  continue  this 
program.  CDC  is  responsible  for 
monitoring  and  evaluating  HIV/STD 
prevention  activities  conducted  with 
these  funds.  These  reports  allow  CDC  to 
measure  the  progress  of  activities  and 
services  supported  with  these  funds 
which  in  turn  assures  quality 
programming.  This  is  a  request  to 
continue  to  require  quarterly  progress 
reports  from  national/regional  minority 
organizations  funded  by  CDC 


Respondents 

No.  of 

re- 
spond- 
ents 

No.  of 
re- 
sponses/ 
respond- 
ent 

Avg. 

bur- 
den/re- 
sponse 

(In 
hours) 

Organization  ... 

90 

4 

1 

3.  Applied  Research  for  Traumatic 
Brain  Injury  (TBI)  FoUow-Up  Registry- 
New — ^The  purpose  of  this  data 
collection  is  to  plan,  implement,  and 
support  a  population-based  registry  of 
persons  sustaining  TBI  to  better  define 
the  outcomes  and  secondary  conditions 
associated  with  the  injury.  One  grant 
recipient  will  develop  population-based 
follow-up  and  data  collection  methods 
statewide  or  in  a  population  defined  by 
a  geo-political  jurisdiction  of  1.5  million 
or  more  persons  to  define  the  long-term 
public  health  impacts  of  TBI.  Tracking 
mechanisms  to  follow-up  persons  with 
TBI  will  be  developed,  a  minimal  data 
set  will  be  defined  to  include 
demographic  and  cost  data  and 
information  about  primary  and 
secondary  conditions,  injury  severity, 
impairments,  disabilities,  services 
needed  and  used,  and  community 
reintegration. 


Respondents 

No.  of 

re- 
spond- 
ents 

No.  of 

re- 
sponses/ 
respond- 
ent 

Avg. 

txjr- 
den/re- 
sponse 

(in 
hours) 

TBI  patients  .... 

1000 

2 

0.5 

4.  Epidemiology  of  Fatiguing  Ilbiess 
in  Wichita:  A  Population-Based  Study— 
New— In  1994,  OMB  approved  the 
information  collection  "Epidemiology  of 
Fatiguing  Illness  in  Wichita:  A 
Population-Based  Study"  under  OMB 
Number  0920-0336.  Data  bom  this 
cross-sectional,  point  prevalence, 
random-digit-dial  siurey  of  prolonged 
fatiguing  illness  in  San  Francisco,  CA 
concluded  that  CFS  continues  to  exist 
and  that  prolonged  fatigue  occurs  in 
over  five  percent  of  the  population  in 
San  Francisco. 

The  proposed  study  replicates  the  San 
Francisco  study  using  identical 
methodology  and  data  collection 
instruments.  Begiiming  with  a  random- 
digit-dial  telephone  survey  to  identify 
fatigued  individuals,  followed  by  a  case- 
control  study  where  siuveillance 
interview  instruments  will  be  used  to 
obtain  comparative  data  on  fatigued 
individuals  and  matched  health  (non- 
fatigued)  controls.  Study  objectives 
remain  to  refine  estimates  of  CFS  in 
Wichita,  identify  similarities  and 
differences  among  cases  and  controls, 
and  to  evaluate  the  merits  of  a 
physician-based  surveillance  conducted 
by  the  Wichita  department  of  health. 


Respondents 

No.  of 

re- 
spond- 
ents 

No.  of 
re- 
sponses/ 
respond- 
ent 

A«g. 

txjr- 
den/re- 
sponse 

(in 
hours) 

Individuals 

saeeried  

Individuals 

interviewed  .. 

13.000 
1.200 

1 
1 

0.083 
025 

5.  Refinement  of  an  Instrument  on 
Teen  Pregnancy  and  Contraceptive 
Use — New — The  University  of  Alabama 
School  of  Public  Health,  through  a 
cooperative  agreement  with  C3>C,  will 
develop  an  instrument  that  can  be  used 
to  obtain  information  about 
contraceptive  decision  making  and 
unintended  pregnancy  among  teens. 
The  CDC  instrument  is  to  identify 
factors  associated  with  (1)  Early 
initiation  of  contraception  for  sexually 
active  teens;  (2)  use  of  effective 
contraceptive  methods;  (3)  attitudes  and 
beliefs  about  different  methods;  (4) 
timing  status  of  pregnancy  and  whether 
an  imintended  pregnancy  resulted  from 
no  use  or  ineffective  use;  (5)  the 
influence  of  alcohol  and  other  drugs  on 
contraceptive  use;  and,  (6)  the  impact  of 
an  unintended  pregnancy  on  subsequent 
contraceptive  use.  To  develop  the  new 
instrument,  UAB  will  first  conduct  and 
use  data  from  focus  groups  with  teens. 
Second,  the  new  instrument  will  be 
administered  by  trained  interviewers  to 
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a  sample  of  teens  pregnant  for  the  first 
time  and  sexually  active  nonpregnant 
adolescents  aged  15-17  in  Birmingham, 
Alabama.  Once  all  of  the  interviews  are 
completed,  data  from  the  questionnaires 
will  be  analyzed  ta  determine:  (1)  The 
average  length  of  the  interview;  (2)  the 
reactions  of  the' respondents  to  the 
interview  questions;  (3)  questions  that 
were  difficult  for  the  respondents  and 
interviewers;  and  (4)  the  actual 
responses  to  the  interview  questions. 
Based  on  the  above  analyses,  UAB  will 
prepare  a  report  for  CDC  which  will 
include  a  revised  questionnaire,  and 
recommendations  for  futiue  use  of  this 
type  of  instrument. 


RespoTKlents 

No.  of 

re- 
spond- 
ents 

No.  of 
re- 
sponses/ 

respond- 
ent 

Avg. 

bur- 
derVre- 
sponse 

(in 
hours) 

Pregnant  ado- 

wscenis 

Sexualy  active 

100 
100 

1 

1 

0.75 

nonpregnant 

0.75 

6.  Functional  Outcome  and  Use  of 
Services  Following  Firearm  Injuries — 
New-Patients  admitted  to  an  urban 
hospital  for  treatment  of  a  firearm  injury 
will  be  followed  in  order  to:  (1)  Examine 
the  nature  and  extent  of  functional 
limitations  and  disability  following  a 
firearm  injury,  (2)  examine  the  fiactors 
that  influence  patient  recovery,  and  (3) 
document  the  use  of  post-acute  services 
and  barriers  to  receiving  those  services. 
The  following  data  will  be  collected:  (1) 
Patients  will  be  interviewed  in  person 
prior  to  discharge  and  by  ph(me  at  3 
months  and  9  months  after  dischaige; 
(2)  the  medical  record  will  also  be 
abstracted. 


Respondents 

No.  of 

re- 
spond- 
ents 

Naof 
r»- 
sportses/ 
respond- 
ent 

^^ 
bw- 

deivre- 

sponse 

(in 
hours) 

Patients  with 
fiiBanns  inju- 
ries   

320 

3 

060 

7.  Qguatera  Fish  Poisoning  Study- 
New — Approximately  100  patients  with 
acute  ciguatera  fish  poisoning  and 
matched  controls  who  provide  written 
consent  before  entry  into  the  study  will 
be  surveyed  about  their  fish 
consiunption  practices,  history  of 
ciguatera  fish  poisoning  and  symptoms 
experienced.  Objectives  of  the  study 
will  be  to  examine  risk  factors  for 
illness,  including  fish  exposure  and 
demographic  characteristics  of  patients. 


The  study  will  also  attempt  to  identify 
distinct  or  characteristic  symptom 
complexes  and  responses  of  patients  to 
various  treatments.  The  study  will 
permit  systematic  collection  of  toxic 
fish  specimens  for  furth^^development 
of  fish  screening  tests.  Respondents  will 
be  patients  over  age  18  presenting  to 
emergency  rooms  and  (fiagnosed  with 
ciguatera  fish  poisoning. 


Respondents 

No.  of 

re- 
spond- 
ents 

No.  of 

re- 
sponses/ 
respond- 
ent 

Avg. 

bur- 
den/re- 
sponse 

(in 
hours) 

Diagnosed  pe- 
tioiils 

200 

2 

0.75 

8.  A  Case-Control  Study  to  Determine 
if  College  Attendance  is  a  Risk  Factor 
for  Development  of  Invasive 
Meningococcal  Disease  (0920-0321) — 
Reinstatement — ^The  frequency  of 
reports  of  fatal  or  life-threatening 
meningococcal  disease  in  previously 
healthy  college  students  raises  the 
possibility  that  college  students  are  at 
increased  risk  of  meningococcal  disease. 
Potential  similarities  between  college 
students  and  military  recruits,  for  whom 
increased  risk  has  been  clearly 
established  and  who  are  routinely 
vaccinated  against  meningococcal 
disease  upon  entry,  suggest  the  need  to 
clarify  the  role  of  college  attendance  in 
the  occurrence  of  meningococcal 
disease.  To  determine  if  college 
attendance  is  a  risk  factor  for 
meningococcal  disease  NOD  hopes  to 
conduct  a  retrospective,  case-control 
study  based  on  cases  identified  by  state 
health  departments.  (0920-0321) 


Respondents 

Naof 

re- 
sporxt- 

ents 

No.  of 
re- 
sponses/ 
respond- 
ent 

Avg. 
bur- 

den/tre- 
sponse 

(in 
hours) 

Infected  colege 
students 

400 

1 

0.355 

9.  Nationally  Sexually  Transmitted 
Disease  morbidity  Siurveillance 
system — Continuation — ^The  purpose  of 
these  reports  is  to  collect  STD  morbidity 
surveillance  data  from  state  health 
departments  nationwide.  The  data  are 
used  by  health  care  planners  at  the 
national,  state,  and  local  levels  to 
develop  and  evaluate  STD  prevention 
and  control  programs.  In  addition  there 
are  many  other  users  of  the  data 
including  scientist,  researchers, 
educators,  students  and  the  media. 


Respondents 

No.  of 

re- 
spond- 
ents 

No.  of 
re- 
sponses/ 
respond- 
ent 

Avg. 

bur- 
den/re- 
sportse 

(in 
hours) 

State  and  large 
city  health 
departments 

State  and  large 
city  health 
departments 

State  and  large 
city  health 
departments 

60 
60 
60 

4 
12 
2 

2 

0383 
3 

Dated:  July  20, 1995. 
Jaeepk  R.  Carter, 

Acting  Associate  Director  for  Minagement 
And  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(PR  Doc  95-18827  Piled  7-31-95;  8:45  am) 
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Dtsabiira«s  Pr«v«ntion  Program 
Pro|Mt  Workshop 

The  National  Center  fat 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
following  meeting. 

Name:  Disabilities  Prevention  Program 
Project  Workshop. 

Times  and  Dates:  4  p.m.-6  p.m.,  August 
29, 1995,  8:30  a.m.-4:30  p.m..  August  30, 
1995, 8:30  a.m.-12  noon,  August  31. 1995. 

Place:  Marriott  Pavilion  Hotel.  One  South 
Broadway,  St.  Louis,  Missouri  63102, 
telephone  314/421-1776. 

Status:  Open  to  the  public  for  observation, 
participation,  comment,  and  is  limited  only 
by  space  available.  The  meeting  room  will 
accommodate  approximately  100  people. 

Purpose:  The  meeting  will  provide  a  forum 
for  presentaUons  and  discusaions  on  the 
surveillance  of  secondary  conditions 
associated  with  primary  disabilities,  current 
and  future  program  priorities,  and  fixture 
Pederal  funding  policies.  In  addition, 
individualized  technical  assistance  related  to 
project  issues  will  be  available  to  State 
grantees. 

\fatters  To  Be  Discassed:  Topics  to  be 
discussed  will  include:  Updates  on  the 
National  Disabilities  Prevention  Program  and 
National  legislation;  backgrotmd  and 
concepts  of  International  Qassification  of 
Impairment,  Disabilities,  and  Handicap  and 
how  secondary  conditions  fit;  state  of  the  art 
and  practical  illustrations  of  secondary 
conditions;  defining  the  role  of  the  States  in 
disability  prevention;  and  a  question  and 
answer  session. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information:  Jack 
Stubbs,  Project  Officer.  Disabilities 
Prevention  Program,  NCEH.  CDC.  4770 
Buford  Highway.  NE,  Mailstop  F-29. 
Chamblee.  Georgia  30341-3724.  telephone 
404/488-7080,  FAX  404/488-7075. 
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Dated:  July  25, 1995. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Diseases  Control  and 
Prevention  (CDC). 

[PR  Doc.  95-18836  Filed  7-31-95;  8:45  am) 
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Advisory  Committee  for  Energy- 
Related  Epidemiologic  Research; 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
CPub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Advisory  Committee  for  Energy- 
Related  Epidemiologic  Research. 

Times  and  Dates:  9  a.m.-5  p.m..  August  23. 
1995,  9  a.m.-12  noon.  August  24. 1995. 

Place:  Sheraton  Suites  Hotel,  801  North 
Saint  Asaph  Street,  Alexandria,  Virginia 
22314*. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
acconmiodates  approximately  50  people. 

Purpose:  This  conunittee  is  charged  with 
providing  advice  and  recommendations  to 
the  Secretary  of  Health  and  Human  Services 
(HHS);  the  Assistant  Secretary  for  Health;  the 
Director.  CDC;  and  the  Administrator. 
Agency  for  Toxic  Substances  and  Disease 
Registry,  on  the  establishment  of  a  research 
agenda  and  the  conduct  of  a  research 
program  pertaining  to  energy-related  analytic 
epidemiologic  studies.  The  Conunittee  will 
take  into  consideration  information  and 
proposals  provided  by  the  Department  of 
Energy  (DOE),  the  Advisory  Committee  for 
Environment  Safety  and  Health  which  was 
established  by  DOE  under  the  guidelines  of 
a  Memorandum  of  Understanding  between 
HHS  and  DOE.  and  other  agencies  and 
organizations,  regarding  the  direction  HHS 
should  take  in  establishing  the  research 
agenda  and  in  the  development  of  a  research 
plan. 

Matters  To  Be  Discussed:  The  Committee 
will  meet  to  discuss  working  group 
recommendations,  environmental  data  and 
research  methods,  the  research  agenda,  and 
public  involvement  activities.  Presentations 
will  be  made  by  DOE  on  the  Conference  on 
Epidemiologic  Data  Resources  and 
occupational  surveillance  plans  and  progress. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Nadine  Dickerson,  Program  Analyst, 
Radiation  Studies  Branch,  Division  of 
Environmental  Hazards  and  Health  Effects, 
National  Center  for  Environmental  Health, 
CDC,  4770  Buford  Highway.  NE,  Mailstop  F- 
35,  Atlanta,  Georgia  30341-3724.  telephone 
404/488-7040. 


Dated:  July  25, 1995. 
Carolyn  J.  Russell. 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  95-18840  Filed  7-31-95;  8:45  am] 
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Workshop  to  Review  the  Evidence  for 
an  Association  Between  Exposure  to 
Stachytjotrys  Arte  and  Diseases 
Among  Infants 

The  National  Center  for 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
following  meeting. 

Name:  Workshop  to  Review  the  Evidence 
for  an  Association  Between  Exposure  to 
Stachybotrys  Atra  and  Diseases  Among 
Infants. 

Time  and  Date:  9  a.m.-4:30  p.m.,  August 
25. 1995. 

Place:  CDC.  4770  Buford  Highway,  NE, 
Building  101,  Room  1301,  Chamblee,  Georgia 
30341-3724.  telephone  404/488-7322. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  room  will 
accommodate  approximately  SO  people. 

Purpose:  In  November  1994.  OX] 
responded  to  a  request  from  the  Ohio 
Department  of  Health  to  assist  in  the 
investigation  of  a  cluster  of  cases  of 
pulmonary  hemosiderosis  among  infants  in 
Cleveland.  In  December  1994.  CDC  was  asked 
to  respond  to  a  request  from  the  Illinois 
Department  of  Health  to  investigate  a  similar 
cluster  in  Chicago.  Preliminary  data  from 
both  investigations  are  now  available.  This 
workshop  is  being  held  to  solicit  individual 
advice  and  recommendations  from  scientists 
and  representatives  of  other  Federal  agencies. 
State  and  local  govenunents,  academia,  and 
the  public,  regarding  additional 
epidemiologic  research  needs  in  studying  the 
association  between  exposure  to 
Stachybotrys  atra  and  diseases  among 
infants.  The  results  of  the  workshop  will  be 
used  to  aid  in  the  development  of  a  proposed 
research  agenda. 

Matters  To  Be  Discussed:  Topics  will 
include  the  presentation  of  preliminary 
results  from  the  epidemiologic  investigations 
from  the  Cleveland  area  in  November- 
December  1994  and  the  Chicago  area  in 
December  1994-January  1995,  followed  by 
open  discussions  of  data  and  suggestions  for 
additional  analyses. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
James  Rifenburg,  Public  Health  Advisor,  Air 
Pollution  and  Respiratory  Health  Branch, 
Division  of  Environmental  Hazards  and 
Health  Effects,  NCEH,  CDC,  4770  Buford 
Highway.  NE.  Mailstop  F-39,  Chamblee. 
Georgia  30341-3724.  telephone  404/488- 
7322.  FAX  404/488-7335. 


Dated:  July  25. 1995. 

Carolyn  J.  Russell. 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  95-18837  Filed  7-31-95;  8:45  am] 
BajJNQ  COOC  416S-1S-M 


Public  Health  Response  to 
Nasopharyngeal  Radium  Irradiation 
Worlishop 

Yale  University  School  of  Medicine, 
the  National  Center  for  Environmental 
Health  [NCEH]  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC), 
the  Department  of  Veterans  Affairs,  and 
the  Connecticut  Department  of  Health 
announce  the  following  meeting. 

Name:  The  Public  Health  Response  to 
Nasopharyngeal  Radium  Irradiation 
Workshop. 

Times  and  Dates:  8:30  a.m.-5:15  p.m.. 
September  27, 1995,  8:30  a.m.-12:45  p.m., 
September  28, 1995. 

Place:  Quality  Inn  (Conference  Center),  100 
Pond  Ijly  Avenue,  New  Haven,  Connecticut 
06525,  telephone  203/387-6651. 

Status.-  C^en  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  250  people. 

Purpose:  The  purpose  of  this  workshop  is 
to  review  information  on  the  medical  use  of 
nasopharyngeal  radium  irradiation,  a  medical 
treatment  used  from  approximately  1940  to 
1960,  to  evaluate  current  knowledge  of  risks 
of  potential  adverse  health  effects,  and 
determine  what,  if  any,  public  health 
assessments  are  needed  for'jjersons  and 
populations  who  received  nasopharyngeal 
radium  irradiation. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Persons  for  More  Information:  )an 
Stolwijk,  Ph.D.,  Department  of  Epidemiology 
and  Public  Health,  Yale  University  School  of 
Medicine,  60  College  Street,  PO  Box  208034, 
New  Haven,  Connecticut  06520-8034, 
telephone  203/785-2880,  FAX  203/785- 
6980,  or  Anne  Mellinger,  M.D.,  Radiation 
Studies  Branch,  Division  of  Environmental 
Hazards  and  Heahh  Effects.  NCEH,  CDC, 
4770  Buford  Highway,  NE.  M/S  F-35. 
Atlanta.  Georgia  30341-3724.  telephone  404/ 
488-7040.  FAX  404/488-7044,  e-mail: 
akm06cehdehl.em.cdc.gov. 

Dated;  July  25, 1995. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Sen^ices 
Offiice,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

IFR  Doc.  95-18838  Filed  7-31-95;  8:45  am) 

BIUJN6  COOC  4169-1S-M 


National  Committee  on  Vital  and  Health 
Statistics  (NCVHS)  Executive 
Subcommittee;  Meeting. 

Pursuant  to  Public  Law  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control  and 
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Prevention  (CDC),  announces  the 
following  committee  meeting. 

Name:  NCVHS  Executive  Subcommittee. 

Times  and  Dates:  9  a.m.-5  p.m.,  August  29, 
1995,  9  a.m.-2  p.m.,  August  30, 1995. 

Place:  The  Bavarian  Inn,  Route  1, 
Shepherdsto%vn,  West  Virginia  25443. 

Status:  Open. 

Purpose:  The  purpose  of  this  meeting  is  for 
the  Executive  Subcommittee  to  review 
accomplishments,  structure,  needs  and  work 
plans  of  NCVHS  and  individual 
subcommittees. 

Contact  Person  for  More  Infonnation: 
Substantive  program  information  as  well  as 
stmmiaries  of  the  meeting  and  a  roster  of 
committee  members  may  be  obtained  from 
Gail  F.  Fisher,  Ph.D.,  Executive  Secretary, 
NCVHS.  NCHS,  CDC,  Room  1100, 
Presidential  Building,  6525  Belcrest  Road, 
Hyattsville,  Maryland  20782.  telephone  301/ 
436-7050. 

Dated:  )uly  25. 1995. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC). 
(FR  Doc.  95-18839  Filed  7-31-95;  8:45  am] 

BUJNO  COM  41«»-1t-M 


Food  and  Drug  Administration 
[Docket  No.  95N-0185] 

Drug  Export;  Arlmidex  (Anastrozole)  1 
IMilllgram  (mg)  Tat>iet 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  June  29, 1995  (60  FR  33810). 
The  document  announced  that  Zeneca 
Pharmaceuticals  Inc.,  was  requesting 
conditional  approval  for  export  of  the 
hiunan  drug  Arlmidex  (Anastrozole)  1 
mg  tablet  to  the  United  Kingdom.  The 
document  contained  an  error  in 
Indication  for  use.  This  doctunent 
corrects  that  error. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Hamilton,  Center  for  Drug 
Evaluation  and  Research  (HFD-310), 
Food  and  Drug  Administration,  7520 
Standish  PI.,  Rockville,  MD  20855,  301- 
594-3150. 

SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
95-15969  appearing  on  page  33810  in 
the  Federal  Register  of  Thursday,  June 
29, 1995,  the  following  correction  is 
made: 

On  page  33810,  in  the  second  coliunn, 
under  the  heading  SUPPLEMENTARY 
INFORMATION,  line  29.  the  word 
"colorectal"  is  corrected  to  read 
"breast". 


Dated:  July  24, 1995. 
Betty  L.  looat. 

Acting  Deputy  Director,  Office  of  Compliance, 
Center  for  Drug  Evaluation  and  Research. 
[FR  Doc.  95-18747  Filed  7-31-95;  8:45  am] 
BUJNQ  OOOC  41W-«1-f 

[Docket  No.  95N-0230] 

Statement  Regarding  the 
Demonstrations  of  Effectiveness  of 
Human  Drug  Products  and  Devices 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
position  regarding  demonstrations  of 
product  effectiveness  in  new  drug 
applications  (NDA's)  and  premarket 
approval  applications  (PMA's).  In 
evaluating  NDA's  and  PMA's,  FDA 
weighs  the  product's  demonstrated 
effectiveness  against  its  risks  and 
considers  other  factors  such  as  the 
seriousness  and  outcome  of  the  disease 
being  treated  and  the  adequacy  of 
existing  treatments.  The  agency  does  not 
require  new  human  drug  products  or 
medical  devices  to  be  more  effective 
than  existing  therapies  nor  does  it 
necessarily  require  the  product  to  be 
compared  to  other  products.  However, 
for  products  intended  to  treat  life- 
threatening  diseases,  diseases  with 
irreversible  morbidity,  and  contagious 
diseases  that  pose  serious  health  risks  to 
others,  it  is  essential  for  public  health 
protection  that  a  new  therapy  be  as 
effective  as  existing,  approved  therapies. 
DATES:  Written  comments  by  October 
30, 1995. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  L.  Chao,  Office  of  Policy  (HF-23). 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-443-2831. 

SUPPLEMENTARY  INFORMATION:  On  March 
4, 1995,  President  Clinton  annoimced 
plans  for  reforming  the  Federal 
regulatory  system  as  part  of  his 
"Reinventing  Government"  initiative. 
Part  of  this  reform  is  aimed  at  reviewing 
regulatory  processes  to  determine  which 
requirements  could  be  reduced  or 
eliminated  without  lowering  health  and 
safety  standards. 

Pursuant  to  the  President's 
"Reinventing  Government"  initiative, 
FDA  made  several  recommendations 
with  respect  to  the  regulation  of  human 


drug  products  and  medical  devices.  One 
recommendation  was  the  issuance  of  a 
public  statement  clarifying  certain 
aspects  of  the  standards  for  the 
effectiveness  of  human  drug  products 
and  medical  devices. 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  requires  NDA's  and  PMA's 
to  contain  full  reports  of  infonnation 
demonstrating  that  the  drug  or  device  is 
safe  and  effective  under  conditions  of 
use  in  the  product's  proposed  labeling. 
(See  sections  505(b)  and  515(c)  of  the 
act  (21  U.S.C.  355(b)  and  360e(c)).)  The 
agency  must  deny  approval  of  a  NDA  or 
a  PMA  if  it  finds  that  the  application 
does  not  demonstrate  that  the  product  is 
safe  and  effective  for  the  uses  indicated 
in  the  product's  proposed  labeling.  (See 
sections  505  (c)  and  (d)  and  515(d)  of 
the  act.) 

Pharmaceutical  and  device 
manufacturers  have  sometimes  claimed 
that  the  agency  requires  new  human 
drug  products  and  especially  class  m 
devices  (devices  for  which  insufficient 
information  exists  to  assure  that  general 
controls  and  special  controls  provide 
reasonable  asstuence  of  safety  and 
effectiveness;  in  general,  these  are  the 
higher  risk  devices)  to  be  more  effective 
for  their  intended  uses  than  comparable 
therapies  that  are  already  approved  for 
marketing.  These  firms  assert  that  FDA's 
requirements  for  demonstrating 
effectiveness  present  unreasonable 
difficulties  in  developing  new  therapies 
and  bringing  those  new  therapies  to 
market. 

This  notice  is  intended  to  address  the 
concerns  about  a  comparative 
effectiveness  standard  that  have  been 
raised.  In  evaluating  the  safety  of  a  new 
drug  or  medical  device,  FDA  weighs  the 
product's  demonstrated  effectiveness 
against  its  risks  to  determine  whether 
the  benefits  outweigh  the  risks.  This 
weighing  process  also  takes  into  accotmt 
information  such  as  the  seriousness  and 
outcome  of  the  disease,  the  presence 
and  adequacy  of  existing  treatments, 
and  adverse  reaction  and  other  safety 
data. 

In  evaluating  effectiveness,  FDA 
reviews  new  drug  products  and  devices 
on  their  merits.  FDA  does  not  require 
new  drug  products  or  devices  to  be 
more  effective  than  approved  therapies 
for  the  same  disease  or  condition.  In 
general,  both  new  drug  products  and 
class  m  devices  must  be  shown  to  be 
effective  through  evidence  consisting  of 
clinical  investigations  that  provide  a 
basis  on  which  it  can  be  concluded  that 
the  new  drug  product  or  class  ED  device 
will  be  safe  and  have  the  effect  that  it 
is  represented  to  have. 

For  most  new  drug  products  and  new 
class  III  devices  intended  to  treat  serious 
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illness  or  provide  symptomatic  relief,  a 
showing  of  effectiveness  is  usually 
based  on  a  clinical  trial  comparing  the 
product  to  a  placebo.  Such  a  showing 
does  not  necessarily  involve  a 
comparison  to  another  active  treatment 
or  a  product  that  is  known  to  be 
effective. 

In  certain  circumstances,  however,  it 
may  be  important  to  consider  whether  a 
new  product  is  less  effective  than 
available  alternative  therapies,  when 
less  e£Eectiveness  could  present  a  danger 
to  the  patient  or  to  the  public.  For 
example,  it  is  essendal  for  public  health 
protection  that  a  new  therapy  be  as 
effective  as  alternatives  that  are  already 
approved  for  marketing  when:  (1)  The 
disease  to  be  treated  is  life-threatening 
or  capable  of  causing  irreversible 
morUdity  (e.g..  stroke  or  heart  attack); 
or  (2)  the  disease  to  be  treated  is  a 
contagious  illness  that  poses  serious 
consequences  to  the  health  of  others 
(e.g..  sexually  transmitted  diseases). 

It  should  be  noted  that  new  products 
are  often  developed  for  particular 
subpopulations  who  either  do  not 
respcmd  to  or  are  not  able  to  tolerate  an 
existing  approved  therapy.  FDA  will 
generally  approve  for  use  in  such  a 
subpopulation  a  product  that  is  shown 
to  have  effectiveness  in  this  group, 
regardless  of  whether  the  product  can  be 
shown  to  be  as  effective  in  the  broad 
target  population  as  the  alternative 
therapy.  This  is  because,  in  effect,  there 
is  no  available  alternative  therapy  for 
the  subpopulation.  For  example,  a 
niunber  of  patients  cannot  tolerate  a 
widely  used  therapy  for  an  acquired 
immune  deficiency  syndrome  (AIDS)- 
related  pnetunonia.  FDA  approved 
atovaauone  for  use  in  these  patients 
even  though  the  drug  had  heea  shown 
to  be  less  effective  than  the  standard 
therapy  when  tested  in  a  broad 
population. 

An  additional  issue  related  to  product 
effectiveness  concerns  the  assertion,  by 
some  industry  officials,  that  the  act  not 
be  interpreted  as  requiring  multiple 
clinical  studies  when  one  "pivotal" 
study  could  suffice. 

FDA  believes  good  science  dictates 
that  a  showing  of  effectiveness  must  be 
methodologically  sound  and  provide  a 
high  level  of  confidence  in  the  validity 
of  the  result.  For  hiunan  drug  products, 
this  ordinarily  is  achieved  by 
independently  replicating  the  result  in  a 
second  study,  to  constitute  an  adequate 
demonstration  of  effectiveness  for  a  new 
product.  While  a  second  study  may  well 
be  needed  to  replicate  results 
demonstrated  in  a  first  study,  in  some 
instances,  it  is  possible  to  replicate 
results  within  one  large,  well-designed, 
midti-center  study.  FDA  emphasizes 


that  this  approach  can  be  successful 
only  when  results  are  strong.  The 
agency  has,  in  the  past,  approved  new 
human  drug  products  on  the  basis  of  a 
single,  multi-center  study.  Examples 
include  domase  alfa  for  the  treatment  of 
cystic  fibrosis,  timolol  for  treatment  of 
people  after  a  heart  attack,  and 
zidovudine  for  AIDS.  A  statistically 
marginal  result,  even  in  a  very  large 
study,  cannot  provide  convincing 
evidence  without  replication. 

For  medical  devices,  where  the 
mechanism  of  action  is  a  result  of 
product  design  and  substantially 
verified  by  in  vitro  performance  testing, 
the  agency  has  routinely  relied  on  sin^e 
studies  evaluated  for  internal  and 
across-center  consistency  to  provide  this 
high  level  of  confidence  in  the  result. 

Dated:  July  27, 1995. 
WiUUm  B.  Sduhz, 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  95-18877  Filed  7-31-95;  8:45  am) 
HLUNQ  COOC  41M-01-#-M 


Statemant  of  Organization,  Functions, 
and  Dalagations  of  Autlwrity 

Part  H,  Chapter  HF  (Food  and  Drug 
Administration)  of  the  Statement  of 
Organization,  Fimctions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (35  FR  3685,  Pel»uary  25, 
1970,  and  56  FR  29484,  June  27, 1991. 
as  amended  most  recently  in  pertinent 
part  at  58  FR  14214,  March  16, 1993)  is 
amended  to  reflect  the  following 
reorganization  in  the  Food  and  Drug 
Admimstration  (FDA). 

The  Office  of  the  Center  Director 
(OCD),  Center  for  Drug  Evaluation  and 
Research  (CDER)  is  being  reorganized  to 
enhance  CDER's  responsiveness  to  its 
internal  and  external  customers.  The 
Executive  Operations  Staff  is  being 
established  to  combine  project 
management,  executive  secretariat,  and 
program  management  functions.  The 
functions  and  staff  of  the  Division  of 
Regulatory  Affairs  are  being  transferred 
from  the  Office  of  CompUance  to  OCD 
as  the  Regulatory  Affairs  Staff 

Under  section  HF-B,  Organization: 

1.  Delete  the  subparagraph  Office  of 
the  Center  Director  (HFNl)  imder  the 
Center  for  Drug  Evaluation  and 
Research  (HFN).  in  its  entirety  and 
insert  a  new  subparagraph  reading  as 
follows: 

Office  of  the  Center  Director  (HFNl). 
Promulgates,  plans,  administers, 
coordinates,  and  evaluates  overall 
Center  scientific,  management,  and 
regulatory  programs,  plans,  and 
poUcies. 


Provides  leadership  and  direction  for 
all  Center  activities. 

Coordinates  and  directs  the  Center 
management,  planning,  and  evaluation 
systems  to  assure  optimum  utilization  of 
Center  manpower,  financial  resources, 
and  facilities. 

Directs  Center  operations  for  equal 
employment  activities. 

2.  Insert  a  new  subparagraph 
Executive  Operations  Staff  (HFNll) 
under  the  Office  of  the  Center  Director 
rHFATlj  reading  as  follows: 

Executive  Operations  Staff  (HFNll). 
Provides  executive  secretariat  support  to 
the  Immediate  Office  of  the  Center 
Director.  iiu:luding  coordinating 
executive  and  legislative 
correspondence  and  activities; 
managing  the  preparation  and 
coortiination  of  meetings;  and  preparing 
background  material,  graphics,  and 
other  infonnation  for  meetings, 
speedies,  and  presentations. 

Provides  project  management  support 
for  Centerwide  and  Agencywide 
initiatives  to  improve  the  quaUty  and 
timeliness  of  regulatory  reviews  and 
improve  team-based  management 
practices. 

Provides  management  support  and 
advice  to  senior  Center  management 
concerning  Center  programs,  including 
Center  extramural  contracts  and  grants 
activities. 

3.  Insert  a  new  subparagraph, 
Regulatory  Affairs  Staff  (HFN13),  under 
the  Office  of  the  Center  Director  (HFNl) 
reading  as  follows: 

Regulatory  Affairs  Staff  (HFNl  3). 
Initiates,  develops,  and  reviews 
regulations,  policies,  procedures,  and 
guideUnes  that  affect  the  drug  approval 
process. 

Serves  as  the  Center's  focal  point  on 
regulatory  issues  providing  advice  and 
assistance  on  such  matters  as  scope, 
applicability,  and  intents  of  the  Food, 
Ehug,  and  Cosmetic  Act  and  other  laws, 
regulations,  and  policies. 

4.  Delete  the  subparagraph.  Office  of 
Compliance  (HFND),  under  the  Center 
for  Drug  Evaluation  and  Research  (HFN) 
and  insert  a  new  subparagraph  reading 
as  follows: 

Office  of  Compliance  (HFND). 
Monitors  the  quality  of  marketed  drugs 
through  product  testing,  surveillance, 
and  compliance  programs. 

Advises  the  Center  Director  and  other 
Agency  officials  on  FDA's  regulatory 
responsibilities  for  drugs. 

Develops  standards  for  drug  industry 
practices,  including  Current  Good 
Manufacturing  Practice  (CGMP) 
regulations,  and  ensures  their  uniform 
interpretation. 

Directs  the  Center's  bioresearch 
monitoring  program  for  drug  products. 


39182 


Federal  Register  /  Vol.  60,  No.  147  /  Tuesday,  August  1,  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  147  /  Tuesday,  August  1,  1995  /  Notices  39183 


Identifies  problems  in  drug 
regulation,  manufacturing,  and  quality 
assurance  and  conducts  voluntary 
compliance  programs  and  studies. 

Develops  drug  quality  assurance  and 
siuveillance  programs;  coordinates  and 
directs  their  held  implementation;  and 
advises  other  Center  components  on 
these  programs. 

Coordinates  Center-field  relations; 
provides  support  and  guidance  to  the 
field  on  legal  actions,  case  development, 
and  contested  cases;  and  reviews  and 
decides  disposition  of  field  submissions 
involving  deviations  from  standards. 

Initiates  Center-field  siuT^eillance 
assignments  to  monitor  pivotal  research 
data  submitted  as  part  of  premarketing 
applications. 

Recommends  approval,  denial  of 
approval,  or  revocation  of  approval  of 
activities  that  use  methadone  and  other 
drugs  for  which  treatment  standards 
have  been  promulgated,  taking  any 
appropriate  compliance  action. 

Evaluates,  in  coordination  with 
appropriate  Agency  Regulatory  affairs 
officials,  a  firms'  conformance  with 
CGMP  in  producing  drugs  for 
prociu^ment  by  Federal  and  State 
agencies. 

Evaluates,  classifies,  and  recommends 
drug  recalls  and  provides  Center 
coordination  with  field  recall  activities. 

Develops  and  implements  policies 
and  procedures  in  support  of  Center 
compendial  operations  and  directs  the 
Compendial  Monographs  Development 
and  Evaluation  Program. 

5.  Prior  Delegations  of  Authority. 
Pending  further  delegations,  directives, 
or  orders  by  the  Commissioner  of  Food 
and  Drugs,  all  delegations  of  authority 
to  positions  of  the  affected  organizations 
in  effect  prior  to  this  date  shall  continue 
in  effect  in  them  or  their  successors. 

Dated:  July  19. 1995. 
David  A.  Ke»ler, 
Commissioner  of  Food  and  Drugs. 
IFR  Doc.  95-18754  Filed  7-31-95;  8:45  ami 
MLUNQ  COM  41te-01-(|l 


National  Institutes  of  Health 

National  Institute  of  Dental  Research; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Dental  Research 
Special  Emphasis  Panel  (SEP)  meetings: 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel-Conference 
Grant  Review-1  Program  (Teleconference). 

Dotes:  August  11, 1995. 

Time.- 12  noon. 


Place:  Natcher  Building,  Rm.  4AN-44F. 
National  InsUtutes  of  Health,  Bethesda,  MD 
20892. 

Contact  Person:  Dr.  George  Hausch,  Chief, 
Review  Section,  4500  Center  Drive,  Natcher 
Building.  Room  4AN-44F,  Bethesda,  MD 
20892,  (301)  594-2372. 

Purpose/Agenda:  To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel-R03 
Review-3  (Teleconference). 

Dates:  August  18, 1995. 

Time:  2  p.m. 

Place:  Natcher  Building,  Rm.  4AN-44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20893. 

Contact  Person:  Dr.  Yong  Shin,  Scientist 
Review  Administrator,  4500  Center  Drive, 
Natcher  Building,  Room  4AN-38J,  Bethesda, 
MD  20892,  (301)  594-2372. 

Purpose/ Agenda.To evaluate  and  review 
grant  applications  andyor  contract  proposals. 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel-Clinton 
Core  Centers  Review. 

Dates:  October  18-20, 1995. 

Time:  9  a.m. 

Place:  Natcher  Building,  Rm.  4AN-44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20893. 

Contact  Person:  Dr.  George  Hausch,  Chief, 
Review  Section,  4500  Center  Drive,  Natcher 
Building,  Room  4AN-38),  Bethesda,  MD 
20892,  (301)  594-2372. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

The  meetings  will  be  closed  in  accordance 
with  the  provision  set  forth  in  sees. 
552b(c)(4)  and552b(c)(6).  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
ptatentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
umwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  extramural  research  review 
cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.121,  Oral  Diseases  and 
Disorders  Research) 

Dated:  July  26, 1995. 
Mai^gery  G.  Gnibb, 

Senior  Committee  Management  Specialist, 
NIH. 

[FR  Doc.  95-18856  Filed  7-31-95;  8:45  am] 

BiLUNQ  CODE  4140-01-M 


National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Institute  of  Mental 
Health  Special  Emphasis  Panel: 


Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

ZJate;  August  17, 1995. 

Time:  1  p.m. 

Place:  Parklawn,  Room  9C-26,  5600 
Fishers  I^ane,  Rockville,  MD  20857. 

Contact  Person:  Rehana  A.  Chowdhury, 
Parklawn,  Room  9C-26,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301-443- 
6470. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  dearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.126,  Small  Business 
Iimovation  Research;  93.242.  Mental  Health 
Research  Grants;  93.121,  Scientist 
Development  Awards;  93.282,  Mental  Health 
Research  Service  Awards  for  Research 
Training) 

Dated:  July  26, 1995. 
Margery  G.  Gnibb, 

Senior  Committee  Management  Specialist, 

NIH. 

(FR  Doc.  95-18858  Filed  7-31-95;  8:45  am) 

BILUNO  COOC  4140-01-M 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:'Yo  review  individual 
grant  applications. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  August  17, 1995. 

Time:  1:00  p.m. 

Place:  NIH,  Rockledge  n.  Room  4200, 
Telephone  Conference. 

Contact  Person:  Dr.  Gil  Meier,  Scientific 
Review  Admin.,  6701  Rockledge  Drive,  Room 
4200,  Bethesda,  MD  20892,  (301)  435-1219. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  August  17, 1995. 

Time:  1:00  p.m. 

Place:  NIH,  Rockledge  11,  Room  5192, 
Telephone  Conference. 

Contact  Person:  Dr.  David  Simpson, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5192,  Bethesda,  MD 
20892,  (301)  435-1278. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 


552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Apphcations  and/ or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imp>osed  by 
the  grant  review  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337.  93.393- 
93.396,  93.837-93.844,  93.846-93.878,  93.892, 
93.893,  National  Institutes  of  Health,  HHS) 

Dated:  July  24, 1995. 
Susan  K.  Feldman, 
Cbnun/tteeMa/iageme/it  Officer,  NIH. 
[FR  Doc.  95-18854  Filed  7-31-95;  8:45  am) 
BNJJNQ  COM  414»41-M 


Dhfision  of  Research  Grants;  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meeting: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Clinical  Sciences. 

Daie:  August  4, 1995. 

Time:  1:00  p.m. 

Place:  NIH,  Rockledge  n.  Room  4112, 
Telephone  Conference. 

Contact  Person:  Dr.  Gopal  Sharma, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4112,  Bethesda,  MD 
20892,(301)435-1783. 

The  meeting  will  be  closed  in  accordance 
with  the  provision  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/ or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prim  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  grant  review  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93  J37.  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893,  National  histitutes  of  Health, 
HHS) 

Dated:  July  24, 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  95-18855  Filed  7-31-95;  8:45  am) 
Biuma  cooE  4140-oi-m 


National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pxirsuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Institute  of  Mental 
Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  August  16, 1995. 

Time:  11  a.m. 

Place:  Parklawn,  Room  9C-26,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Rehana  A.  Chowdhury, 
Parklawn,  Room  9C-26,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301  443- 
6470. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  Ae  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.126,  Small  Business 
Innovation  Research;  93.242,  Mental  Health 
Research  Grants;  93.121,  Scientist 
Development  Awards;  93.282,  Mental  Health 
Research  Service  Awards  for  Research 
Training) 

Dated:  July  26, 1995. 

Margery  G.  Gnibb, 

Senior  Committee  Management  Specialist, 
NIH. 

[FR  Doc.  95-18857  Filed  7-31-95;  8:45  am) 

BILUNO  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

[Docket  No.  FR-3936-N-01] 

Mortgage  and  Loan  Insurance 
Programs  Under  the  National  Housing 
Act— Oet)enture  Interest  Rates 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  (HUD). 

ACTION:  Notice  of  change  in  debenture 
interest  rates. 

SUMMARY:  This  notice  aimounces 
changes  in  the  interest  rates  to  be  paid 


on  debentures  issued  wdth  respect  to  a 
loan  or  mortgage  insured  by  the  Federal 
Housing  Commissioner  under  the 
provisions  of  the  National  Housing  Act 
(the  "Act").  The  interest  rate  for 
debentures  issued  under  Section 
221(g)(4)  of  the  Act  during  the  six- 
month  period  beginning  July  1, 1995,  is 
6V4  percent.  The  interest  rate  for 
debentiues  issued  under  any  other 
provision  of  the  Act  is  the  rate  in  effect 
on  the  date  that  the  commitment  to 
insure  the  loan  or  mortgage  was  issued, 
or  the  date  that  the  loan  or  mortgage  was 
endorsed  (or  initially  endorsed  if  there 
are  two  or  more  endorsements)  for 
insurance,  whichever  rate  is  higher.  The 
interest  rate  for  debentures  issued  under 
these  other  provisions  with  resp>ect  to  a 
loan  or  mortgage  committed  or  endorsed 
diuing  the  six-month  period  beginning 
•July  1, 1995,  is  7V*  percent. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Mitchell,  Financial  Services 
Division,  Department  of  Housing  and 
Urban  Development,  470  L'Enfant  Plaza 
East,  Room  3119,  Washington,  DC 
20024.  Telephone  (202)  755-7450  ext. 
125,  or  TDD  (202)  708-4594  for  hearing- 
or  speech-impaired  callers.  These  are 
not  toU-firee  niunbers. 
SUPPLEMENTARY  INFORMATION:  Section 
224  of  the  National  Housing  Act  (24 
U.S.C.  1715o)  provides  that  debentures 
issued  under  the  Act  with  respect  to  an 
insured  loan  or  mortgage  (except  for 
debentiues  issued  pursuant  to  Section 
221(g)(4)  of  the  Act)  will  bear  interest  at 
the  rate  in  effect  on  the  date  the 
commitment  to  insure  the  loan  or 
mortgage  was  issued,  or  the  date  the 
loan  or  mortgage  was  endorsed  (or 
initially  endorsed  if  there  are  two  or 
more  endorsements)  for  insurance, 
whichever  rate  is  higher.  This  provision 
is  implemented  in  HUD's  regulations  at 
24  CFR  203.405,  203.479,  207.259(e)(6), 
and  220.830.  Each  of  these  regulatory 
provisions  states  that  the  applicable 
rates  of  interest  will  be  published  twice 
each  year  as  a  notice  in  the  Federal 
Register. 

Section  224  further  provides  that  the 
interest  rate  on  these  debentures  will  be 
set  from  time  to  time  by  the  Secretary 
of  HUD,  with  the  approval  of  the 
Secretary  of  the  Treasury,  in  an  amoimt 
not  in  excess  of  the  annual  rate 
determined  by  the  Secretary  of  the 
Treasiuy  pursuant  to  a  statutory  formula 
based  on  the  average  yield  of  all 
outstanding  marketable  Treasury 
obligations  of  maturities  of  15  or  more 
years. 

The  Secretary  of  the  Treasury  (1)  has 
determined,  in  accordance  with  the 
provisions  of  Section  224,  that  the 
statutory  maximum  interest  rate  for  the 
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period  beginning  July  1, 1995,  is  7V4 
percent  and  (2)  has  approved  the 
estabUshment  of  the  debenture  interest 
rate  by  the  Secretary  of  HUD  at  7V4 
percent  for  the  six-month  period 
beginning  July  1, 1995.  This  interest  rate 
will  be  the  rate  borne  by  debentures 
issued  with  respect  to  any  insured  loan 
or  mortgage  (except  for  debentures 
issued  pursuant  to  Section  221(g)(4)) 
with  an  insurance  commitment  or 
endorsement  date  (as  applicable)  within 
the  last  six  months  of  1995. 

For  convenience  of  reference,  HUD  is 
publishing  the  following  chart  of 
debenture  interest  rates  applicable  to 
mortgages  committed  or  endorsed  since 
January  1, 1980: 


Effective 

interest 

On  or  after 

Prior  to 

rate 

9'A  

Jan.  1,  1980 

July  1.1980. 

9%  

July  1,1980  

Jan.  1.1981. 

11%  .... 

Jan.  1.1981  

July  1.1981. 

12%  .... 

July  1,1981   

(tan.  1,1982. 

12%  .... 

Jan.  1.  1982 

Jan.  1, 1983. 

10V4  .... 

Jan.  1,1983 

July  1,1983. 

10%  .... 

July  1. 1983  

Jaa  1, 1984. 

1VA  .... 

Jan.  1.1984 

July  1,1984. 

13%  .... 

July  1.  1984  

Jan.  1.1985. 

11%  .... 

Jan.  1.1985 

July  1.1985. 

11%  .... 

July  1.1985  

Jan.  1, 1986. 

10V4  .... 

Jan.  1.1986  

July  1.1986. 

VU  

July  1.1986  

Jan.  1.1987. 

8 

Jan.  1. 1987 

July  1.1987. 
Jan.  1.1988. 

9 

July  1, 1987  

9'A  

Jan.  1.1988 

July  1.1988. 

9%  

July  1.1988  

Jan.  1.1989. 

9V4  

Jan.  1.1989  

July  1.1989. 

9 

July  1.1989  

Jan.  1.1990. 

8%  

Jan.  1.1990  

Julyl.  1990. 

9 

July  1.1990  

Jan.  1.1991. 

8%  

Jan.  1,1991  

Julyl. 1991. 

8%  

July  1.1991  

Jaa  1.1992. 

8 

Jan.  1,  1992 

Julyl.  1992. 

8 

July  1,1992  

Jan.  1. 1993. 

7% 

Jan.  1.1993 

July  1.1993. 

7 

July  1.  1993  

Jan.  1.1994. 

6%  

Jan.  1.1994 

July  1.1994. 

7%  ...... 

July  1.  1994  

Jan.  1. 1995. 

8%  

Jan.  1,1995 

July  1.1995. 

7V4  

July  1.1 995. 

Section  221(g)(4)  of  the  Act  provides 
that  debentures  issued  pursuant  to  that 
paragraph  (with  respect  to  the 
assignment  of  an  insured  mortgage  to 
the  Secretary)  will  bear  interest  at  the 
"going  Federal  rate"  of  interest  in  effect 
at  the  time  the  debentures  are  issued. 
The  term  "going  Federal  rate"  is  defined 
to  mean  the  interest  rate  that  the 
Secretary  of  the  Treasiuy  determines, 
pursuant  to  a  statutory  formula  based  on 
the  average  yield  on  all  outstanding 
marketable  Treasury  obligations  of 
eight-  to  twelve-year  maturities,  for  the 
six-month  periods  of  January  through 
June  and  July  through  December  of  each 
year.  Section  221(g)(4)  is  implemented 


in  the  HUD  regulations  at  24  CFR 
221.790. 

The  Secretary  of  the  Treasury  has 
determined  that  the  interest  rate  to  be 
borne  by  debentures  issued  pursuant  to 
Section  221(g)(4)  diuing  the  six-month 
period  beginning  July  1, 1995,  is  a  6V4 
percent. 

HUD  expects  to  publish  its  next 
notice  of  change  in  debenture  interest 
rates  in  December  1995. 

The  subject  matter  of  this  notice  falls 
within  the  categorical  exclusion  from 
HUD's  environmental  clearance 
procedures  set  forth  in  24  CFR  50.20(1). 
For  that  reason,  no  environmental 
finding  has  been  prepared  for  this 
notice. 

(Sees.  211.  221,  224,  National  Housing  Act. 
12  U.S.C.  1715b.  17151. 1715o;  sec.  7(d), 
Department  of  HUD  Act.  42  U.S.C  3535(d)). 

Dated:  July  24. 1995. 
Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
(FR  Doc.  95-18769  Filed  7-31-95;  8:45  am] 

BILLMG  CODE  421».«7-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

P  D-030-03021 6-1 220-00-24-1  A] 

Implefnentation  of  Planning  Document 
Restricting  Vehicle  Use  to  Designated 
Roads  and  Trails,  Limiting  Use  of 
Certain  Vehicles,  and  Prohibiting  the 
Use  of  Firearms  Within  Designated 
Safety  Zones  Within  the  Chinks  PeaK/ 
Blackrock  Canyon  Resource  Activity 
Planning  Area 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Title  43  CFR  Group 
BOOO-Recreation  Programs,  and  in 
accordance  with  the  principles 
established  by  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Land  Policy  and 
Management  Act  of  1976,  that  lands 
administered  by  the  Bureau  of  Land 
Management  vdthin  Bannock  County, 
Idaho,  known  as  the  Chinks  Peak/ 
Blackrock  Canyon  Planning  Area  have 
certain  roads  and  trails  which  have  been 
designated  for  specific  types  of  vehicle 
use.  For  the  purposes  of  this  notice,  a 
vehicle  is  defined  as:  Any  device  used 
for  transporting  personnel  or  material 
with  wheels,  tracks,  or  skids  for 
traveling  over  land,  water,  or  snow,  and 
is  propelled  by  a  living  or  non-living 
power  soiut:e  contained  or  carried  on  or 
within  the  device.  Includes  bicycles. 


The  following  vehicle  restrictions 
apply  to  this  planning  area: 

(1)  The  connector  trail  between 
Blackrock  Canyon  and  Caddy  Canyon 
(T.  7  S.,  R.  35  E.,  Sec.  12,  BM,  T.  7  S., 
R.  36  E.,  Sec.  7  and  18,  BM.)  is  open 
only  to  vehicles  48  inches  in  width  or 
less; 

(2)  The  current  designation  on  the 
road  that  parallels  the  Right  Hand  Fork 
of  Blackrock  Creek  &t)m  Katsilometes 
Spring  to  the  top  of  the  canyon,  (T.  7  S., 
R.  35  E..  Sec.  12,  BM.  and  T.  7  S.,  R.  36     " 
E.,  Sec.  7  and  6,  BM.),  is  being  changed 
from  open  to  all  motor  vehicles  to  open 
only  to  vehicles  less  than  48  inches  in 
width; 

(3)  The  trail  connecting  Sorrel  Canyon 
to  the  top  of  Caddy  Canyon  (T.  7  S.,  R. 
36  E.,  Sec.  5,  6,  8  and  9,  BM.)  and  on 
into  Blackrock  Canyon  is  designated  as 
a  non-motorized  vehicle  trail  only; 

(4)  The  trail  in  T.  7  S..  R  36  E.,  Sec. 
6,  7, 13,  and  18,  BM.  is  open  only  to 
vehicles  less  than  48  inches  in  width. 

(5)  Any  other  travel  within  the 
planning  area  is  restricted  to  travel  on 
designated  roads  and  trails  by  any 
vehicle.  • 

(6)  The  entire  planning  area  is  closed 
to  all  vehicles  from  November  15  to 
April  15  of  each  year,  with  the 
exception  of  the  area  identified  as  the 
Northeast  subunit.  This  area  is  open  to 
snowmobiles  as  identified  in  the 
Federal  Register  notice  dated 
September  5. 1980. 

The  above  vehicle  restrictions  apply 
to  all  public  lands  bounded  by  the 
following  description:  From  the 
junction  of  Interstate  1-15  and  the 
Pocatello  Creek  Road  following  1-15 
southerly  to  Inkom,  Idaho  and  the 
jimction  of  1-15  and  the  Rapid  Creek 
Road,  thence  northerly  on  the  Rapid 
Creek  Road  to  the  West  Fork  of  Rapid 
Creek  Road  (knowrn  as  the  Hoot  Owl 
Road),  thence  westerly  on  the  West  Fork 
of  Rapid  Creek  to  the  junction  of  the 
West  Fork  of  Rapid  Creek  and  the 
Buckskin  Road,  thence  westerly  on  the 
Buckskin  Road  to  the  junction  of  the 
Pocatello  Creek  Road  to  the  point  of 
begiiming. 

In  addition  to  the  above  vehicle 
restrictions,  the  Bureau  of  Land 
Management  is  also  implementing  a 
shooting  restriction  area  or  safety  zone. 
The  need  for  this  restriction  is  due  to 
the  heavy  recreational  use  of  the  area 
along  the  main  Blackrock  Canyon  Road 
from  the  Public  Land  boundary  up  to 
and  including  Katsilometes  Spring.  (T.  7 
S.  R.  35  E..  Sec.  11. 12.  and  14,  BM.). 
It  has  been  determined  that  in  the 
interest  of  the  public's  safety  and  well 
being,  shooting  of  any  firearm  is 
prohibited  within  150  yards  of  either 
side  of  the  above  designated  road. 


The  plan  implementing  these  actions 
was  approved  on  May  25, 1995  by 
Pocatello  Area  Manager  Jeff  S.  Steele. 
The  plan  was  jointly  prepared  through 
public  input  and  a  public  meeting  held 
on  February  2, 1995.  The  planning  area 
covers  approximately  13,806  acres  of 
Public  lands  administered  by  the 
Bureau  of  Land  Management. 

The  official  map  of  the  above  vehicle 
designations  and  planning  area  is  on  file 
at  the  Pocatello  Resotm:e  Area  Office, 
Bureau  of  Land  Management,  1111  N. 
8th.  Ave.,  Pocatello.  Idaho,  83201. 
Copies  of  the  map  are  available  upon 
request. 

The  following  individuals  are  exempt 
frx)m  this  notice:  individuals  involved  in 
the  performance  of  their  official  duties 
and  administration  of  the  area  such  as 
the  BLM,  Local  and  Federal  fire  fighting 
agency's,  local  law  enforcement,  search 
and  rescue,  or  other  individuals  so 
authorized  by  the  Bureau  of  Land 
Management. 

EFFECTIVE  DATE:  This  restriction  notice 
shall  be  effective  immediately  and  shall 
stay  in  effect  until  modified  or 
rescinded. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
S.  Steele,  Pocatello  Resource  Area 
Manager,  Bureau  of  Land  Management, 
1111 N.  8th.  Ave.  Pocatello.  Idaho 
83201  (208) 236-6860. 

Dated:  July  6. 1995. 
Jeffs.  Steele, 
Area  Manager. 

IFRDoc.  95-17839  Filed  7-31-95;  8:45  ami 
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National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  July 
22, 1995.  Pursuant  to  section  60.13  of  36 
CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service.  P.O.  Box  37127.  Washington, 
D.C.  20013-7127.  Written  comments 
should  be  submitted  by  August  16, 
1995. 

Carol  D.  Shull, 
Keeper  of  the  National  Register. 

ALABAMA 

Baldwin  County 

Brunell  House,  12113  Jessamine  St, 
Magnolia  Springs,  95001019 

Fayette  County 


Rose.  Edward,  House,  325  2nd  Ave..  NW., 
Fayette.  95001020 

Lauderdale  County 

Downtown  Florence  Historic  District. 
Roughly.  104  N.  Court  St.— 119  S.  Court  St. 
(E  side).  100-128  E.  Tennessee  St.  and  106, 
108  and  110  S.  Seminary  St..  Florence. 
95001021 

Maoon  County 

Butler  Chapel  African  Methodist  Episcopal 
Zion  Church,  1002  N.  Church  SL, 
Tuskegee,  95001022 

Tallapoosa  County 

Herzfeld,  Reuben.  House.  497  Hillabee  St., 
Alexander  City.  95001023 

DELAWARE 

New  Castle  County 

Iron  Hill  School  No.  112C,  1335  Old 
Baltimore  Pike.  Pencader  Hundred. 
Newark  vicinity,  95001032 

North  Saint  Georges  Historic  District. 
Roughly,  along  Main,  Broad,  Delaware  and 
Church  Sts.,  Red  Lion  Hundred.  St 
Georges,  95001033 

IOWA 

Audubon  County 

Kimballton  Commercial  District  (Ethnic 
Historic  Settlement  of  Shelby  and 
Audubon  Counties  MPS).  Jet  of  Alfred  and 
Main  Sts.,  Kimballton,  95001016 

Kimballton  West  2nd— West  3rd  Street 
Residential  District  (Ethnic  Historic 
Settlement  of  Shelby  and  Audubon 
Counties  MPS),  Roughly,  W.  2nd  St.  from 
lA  44  to  S  of  Odense  St  and  W.  3rd  St. 
from  lA  44  to  Esbeck  St.,  Kimballton, 
95001017 

MASSACHUSETTS 

Worcester  County 

East  Blackstone  Friends  Meetinghouse,  197 

Elm  St,  Blackstone,  95001035 
Holden  Center  Historic  District  (Boundary 

Increase),  Roughly,  along  Highland,  Main. 

Reservoir,  Pleasant  and  Walnut  Sts.  and 

Woodland.  Phillips  and  Lovell  Rds.. 

Holden.  95001031 
Southwick — Daniels  Farm.  286  Mendon  St., 

Blackstone,  95001030 

MICHIGAN 
Manistee  County 

Udell  Lookout  Tower,  Forest  Rd.  5207, 
Huron— Manistee  NF,  Wellston,  95001013 

NEW  MEXICO 

Colfax  County 

Villa  Philmonte  Historic  District,  Philraont 
Scout  Ranch.  Cimarron  vicinity,  95001018 

Lincoln  County 

Hopeful  Lode.  (Mining  Sites  in  the  Nogal 
Mining  District  of  the  Lincoln  National 
Forest  MPS).  Along  Forest  Rd.  108, 6  mi. 
N  of  jet.  of  Forest  Rds.  107  and  108,  N  of 
Bonito  Lake,  Nogal  vicinity,  95001014 

NEW  YORK  .    - 

Kings  County 


Renaissance  Apartments,  480  Nostrand  Ave., 
Brooklyn,  95001026 

Otsego  County 

Lindesay  Patent  Rural  Historic  District 
(Boundary  Increase).  Roughly  bounded  by 
US  20.  NY  166,  Fields  Rd.,  CNeil  Rd.,  Co. 
Rd.  33  and  Ship  way  Rd..  Cherry  Valley. 
95001024 

Washington  County 

Village  of  Greenwich  Historic  District. 
Roughly,  along  Academy,  Church,  Cottage, 
Gray,  Main,  Prospect  and  Salem  Sts.  and 
Washington  Sq.,  Town  of  Greenwich. 
Greenwich.  95001025 

OHIO 

Licking  County 

Outville  Depot.  6750  Outville  Rd..  SW., 
Pataskala  vicinity,  95001034 

TENNESSEE 

Dickson  County  * 

Leech — Larkins  Farm  (Historic  Family  Farms 
in  Middle  Tennessee  MPS),  4199  TN  47, 
Charlotte  vicinity,  95001015 

TEXAS 

Galveston  County 

lilies  Building — Justine  Apartments, 
(Galveston  Central  Business  District — 
Downtown  MPS).  503  21st  St.  Galveston, 
95001028 

Tarrant  County 

Shaw,  Thomas  and  Marjorie.  House,  2404 
Medfbrd  Ct.  E.,  Fort  Worth,  95001029 

Travis  County 

'Brewer,  John  Henry  and  Minnie  Tate.  House, 
1108  S.  Chicon  St..  Austin,  95001027 

WASHINGTCm 

Kitsap  County 

Jackson  Hall  Memorial  Conununity  Hall. 
9161  Washington  Ave..  Silverdale. 
95001036 

(FR  Doc.  95-18852  Filed  7-31-95;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Dnig  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)).  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  11  and  prior 
to  issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportimity  for  a  hearing. 
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Therefore,  in  accordance  with 
§  1311.42  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  June  2, 1995,  Arenol 
Chemical  Corporation,  189  Meister 
Avenue,  Somerville,  New  Jersey  08876, 
made  application  to  the  Ehiig 
Enforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Drug 

Schedule 

Mathamohetamine  (1105) 

II 

Phenvlacetone  (8501) 

II 

The  firm  plans  to  import  the  listed 
controlled  substances  to  manufacture 
pharmaceutical  products. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  these  basic  classes  of 
controlled  substances  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington.  DC  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than  (30  days 
from  publication). 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1311.42  (b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  basic  classes  of 
any  controlled  substances  in  Schedule  I 
or  n  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1311.42  (a),  (b),  (c),  (d).  (e).  and  (f) 
are  satisfied. 

Dated:  July  24. 1995. 
G«ne  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

IFR  Doc.  95-18751  Filed  7-31-95;  8:45  ami 
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Manufacturer  of  Controlled 
Sut>8tanc«s;  Registration 

By  Notice  dated  April  4, 1995,  and 
published  in  the  Federal  Register  on 
April  12, 1995,  (60  FR  18618),  Knoll 
Pharmaceuticals,  30  North  Jefferson 
Road,  Whippany,  New  Jersey  07981, 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
Hydromorpbone  (9150),  a  basic  class  of 
controlled  substance  listed  in  Schedule 

n. 

No  comments  or  objections  have  been 
received.  Therefore,  piu^uant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
title  21,  Code  of  Federal  Regulations, 
§  1301.54(e),  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled  substance 
listed  above  is  granted. 
GoK  R.  Huslip. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
[FR  Doc.  95-18753  Filed  7-31-95;  8:45  am) 

■lUJNO  CODE  441»4»-M 


Importer  of  Controlled  Substances; 
Registration 

By  Notice  dated  March  8, 1995,  and 
published  in  the  Federal  Register  on 
March  14, 1995,  (60  FR  13736),  Roche 
Diagnostic  Systems,  Inc.,  1080  U.S. 
Highway  202,  Somerville,  New  Jersey 
08876,  made  application  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  an  importer  of 
Tetrahydrocannabinols  (7370),  a  basic 
class  of  controlled  substance  listed  in 
Schedule  I. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  Title  21,  Code  of 
Federal  Regulations.  §  1311.42.  the 
above  firm  is  granted  registration  as  an 
importer  of  the  basic  class  of  controlled 
substance  listed  above. 

Dated:  July  24, 1995. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  DrugEnforcement 

Administration. 

IFR  Doc.  95-18752  Filed  7-31-95;  8:45  am) 
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DEPARTMEHT  OF  LABOR 

Employment  Standards  Administration 

Agency  Reporting/Recordkeeping 
Requirements  To  Be  Reviewed  by  the 
Office  of  Management  and  Budget 
(0MB);  Correction 

AGENCY:  Employment  Standards 
Administration,  Labor. 
ACTION:  Correction. 

SUMMARY:  In  notice  document  95-17997 
beginning  on  page  37675  in  the  issue  of 
Friday,  July  21. 1995,  make  the 
following  corrections: 

On  page  37675;  in  the  last  column, 
the  sentence  which  reads:  "Comments 
on  the  information  collection  should  be 
directed  to  the  Agency  Clearance  Officer 
within  30  days  of  this  notice"  should  be 
changed  to  read:  "Comments  on  the 
information  collection  should  be 
directed  to  the  Agency  Clearance  Officer 
within  60  days  of  this  notice."  On  page 
37676  first  column,  38  U.S.C.  2012 
should  be  changed  to  read  U.S.C.  4212. 

Dated:  July  27. 1995. 
Margaret  J.  Sherrill, 

Chief,  Branch  of  Management,  Beview  and 

Analysis,  Division  of  Financial  Management, 

Office  of  Management,  Administration  and 

Planning,  Employment  Standards 

Administration. 

IFR  Doc.  95-18821  Filed  7-31-95;  8:45  am] 
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Employment  and  Training 
Administration 

Advisory  Council  on  Unemployment 
Compensation;  Notice  of  Meeting 

SUMMARY:  The  Advisory  Council  on 
Unemployment  Compensation  (ACUC) 
was  established  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  on  January  24, 1992  (57 
FR  4007,  Feb.  3, 1992).  Public  Law  102- 
164,  the  Emergency  Unemployment 
Compensation  Act  of  1991,  mandated 
the  establishment  of  the  ACUC  to 
evaluate  the  overall  unemployment 
in^rance  program. 

The  ACUC  recently,  through  requests 
for  proposals,  commissioned  researchers 
to  prepare  reports  on  a  variety  of  topics 
associated  with  the  ACUC's 
deliberations  on  the  reform  of  the 
unemployment  insiu-ance  system.  The 
purpose  of  this  meeting  is  to  provide  a 
forum  for  presentation  and  discussion  of 
the  results  of  these  research  findings. 

Time  and  Place:  The  meeting  will  be  held 
from  8  a.m.  to  5:30  p.m.  on  August  17, 1995 
and  from  8  a.m.  to  4:15  p.m.  on  August  18, 
1995  at  Hampton  Inn.  8  Mountain  View 
Drive.  Colchester,  Vermont.  A  lunch  break  is 


scheduled  from  12:15  p.m.  to  1:45  p.m.  on 
August  17. 1995  and  from  12:00  p.m.  to  1:30 
p.m.  on  August  18, 1995. 

Agenda:  Conference  participants  will 
present  and  discuss  the  following 
commissioned  reports: 

1.  Do  Employees  Take  Advantage  of  Free- 
Layoff  Loopholes  in  Unemployment 
Insurance? 

2.  The  Effects  of  Ul  Payroll  Tax  on  Layofe. 
Employment,  and  Wages:  A  Natural 
Experiment  in  Washington  State 

3.  Unemployment  Insurance  and  Household 
Welfare;  Microeconomic  Evidence  1980-93 

4.  Optimal  Unemployment  Insurance 

5.  The  Role  of  UI  in  Addressing  Structural 
Unemployment:  Lessons  from  Other 
Nations 

6.  Repeat  Use  of  Unemployment  Insurance 

7.  The  Design  of  Extended  Unemployment 
Benefit  Programs 

8.  The  Evaluation  of  Unemployment 
Insurance 

9.  Interstate  Competition  in  the  UI  Program 

10.  Incentive  Compatibility  in  Administering 
the  UI  System 

11.  Rethinking  Federal  and  State  Roles  in 
Unemployment  Insurance 

12.  The  Unemployment  Experience  of 
Immigrants 

13  Eligibility  Disputes  in  UI:  A  Comparison 

of  the  U.S.  and  Other  Systems 
14.  Understanding  Denials  and  Appeals  in 

the  U.S. 

Public  Participation:  The  meeting  will  be 
open  to  the  public.  Seating  will  be  available 
on  a  first-come,  first-served  basis.  Seats  will 
be  reserved  for  the  media.  Individuals  with 
disabilities  in  need  of  special 
accommodations  should  contact  the 
Designated  Federal  official  (DFO).  listed 
below,  at  least  7  days  prior  to  the  meeting. 

For  Additional  Information  Contact:  Esther 
R  Johnson,  DFO,  Advisory  Council  on 
Unemployment  Compensation,  U.S. 
Department  of  LaBor,  200  Constitution 
Avenue,  NW.,  Room  S4231.  Washington.  DC 
20210.  She  may  be  reached  at  (202)  219-7831 
(this  is  not  a  toll-free  niunber). 

Signed  at  Washington.  DC.  this  27th  day  of 
July  1995. 

Timotliy  M.  Bamicle, 

Assistant  Secretary  of  Labor. 

(FR  Doc  95-18820  Filed  7-31-95;  8:45  am] 

BILUNQ  CODE  4510-30-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (95-067)] 

Agency  Report  Forms  Under  0MB 
Review 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  agency  report  forms 
under  0MB  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 


requests  to  0MB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public 
that  the  agency  has  made  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (0MB  83-1), 
supporting  statements,  instructions, 
transmittal  letters,  and  other  documents 
submitted  to  0MB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  0MB 
Paperwork  Reduction  Project. 
DATES:  Comments  are  requested  by 
August  31, 1995.  If  you  anticipate 
commenting  on  a  form  but  find  that 
time  to  prepare  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  0MB  Paperwork 
Reduction  Project  and  the  Agency 
Clearance  Officer  of  yoiu-  intent  as  early 
as  possible. 

ADDRESSES:  Donald  J.  Andreotta.  NASA 
Agency  Clearance  Officer,  Code  JT, 
NASA  Headquarters.  Washington,  DC 
20546;  Office  of  Management  and 
Budget,  Paperwork  Induction  Project 
(2700-0084),  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bessie  B.  Berry,  NASA  Reports  Officer, 
(202) 358-1368. 

Reports 

Title:  NASA  Customer  Satisfaction 
Surveys  Under  E.O.  12862. 

0MB  Number:  2700-0084. 

Type  of  Request:  Extension. 

Frequency  of  Report:  Semi-annually. 

Type  of  Respondent:  Individuals  or 
households,  business  or  other  for  profit, 
not-for-profit  institutions. 

Numoer  of  Respondents:  1,000. 

Total  Annual  Responses:  1,000. 

Hours  Per  Request:  .25. 

Total  Annual  Burden  Hours:  250. 

Abstract-Need/Uses:  Short,  focused, 
limited  surveys  of  NASA's  customers 
conducted  in  response  to  E.O.  12862 — 
NASA  will  use  information  collected  to 
improve  customer  satisfaction  with 
Agency's  products  and  services. 

Dated:  July  21, 1995. 
Donald  J.  Andreotta, 
Deputy  Director,  IBM  Division. 
[FR  Doc.  9S-18849  Filed  7-31-95;  8:45  am] 

HLUNO  CODE  751&-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 

Opera-Musical  Theater  Advisory 
Meetings 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 


Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Opera-Musical  Theater  Advisory  Panel 
(Professional  Companies  Sections  A  and 
B)  to  the  National  Council  on  the  Arts 
vdll  be  held.  Panel  A  will  meet  bom  9 
a.m.  to  7:30  p.m.  on  August  8-10,  and 
bom  9  a.m.  to  5  p.m.  on  August  11. 
Panel  B  will  meet  fit)m  9  a.m.  to  7:30 
p.m.  on  August  14-16  and  bom  9  a.m. 
to  5  p.m.  on  August  17.  This  meeting 
will  be  held  in  Room  M-07,  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  oq  August  8  and  14  from 
9  a.m.  to  9:45  a.m.  for  orientation  and 
introductory  remarks  and  on  August  11 
and  17  bom  3:45  p.m.  to  5  p.m.  for  a 
policy  discussion  and  guideline  review. 

The  remaining  portions  of  this 
meeting  from  9:45  a.m.  to  7:30  p.m.  on 
August  8  and  14  frtjm  9  a.m.  to  7:30 
p.m.  on  August  9, 10, 15  and  16  are  for 
the  purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  June 
22, 1995,  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsection  (c) 
(4),  (6)  and  (9)(B)  of  section  552b  of  Title 
5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TYY-TDD  202/682-5496,  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  maintained  from 
Ms.  Yvonne  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5788. 

Dated:  July  26, 1995. 
Yvonne  M.  Sabine, 

Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
[FR  Doc.  95-18765  Filed  7-31-95;  8:45  am) 

BILUNO  COOE  7S37-01-M 
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DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

National  Institute  of  Justice 

[OJP  (NIJ)  No.  1056] 

ZRIN  1121-ZA18 

National  Institute  of  Justice 
Solicitation  "Fellowship  Opportunities 
at  ttte  National  Institute  of  Justice" 

AQENCY:  U.S.  Department  of  Justice, 
Office  of  Justice  Programs,  National 
Institute  of  Justice. 
ACTION:  Annoimcement  o^the 
availability  of  the  National  Institute  of 
Justice  Solicitation  "Fellowship 
Opportunities  at  the  National  Institute 
of  Justice". 

ADDRESSES:  National  Institute  of  Justice, 
633  Indiana  Avenue,  NW.,  Washington, 
DC  20531. 

DATES:  The  deadlines  for  receipt  of 
proposals  are  close  of  business  on 
September  15, 1995  and  April  15, 
August  15  and  December  16, 1996. 
SUPPLEMENTARY  INFORMATION:  The 
following  supplementary  information  is 
provided: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  §§  201-03,  as  amended.  42 
U.S.C.  3721-23  (1988). 

Backgrouiid 

The  National  Institute  of  Justice  is 
soliciting  proposals  from  criminal 
justice  professionals^and  scholars  to 
undertake  studies  a^part  of  NIJ's 
fellowship  programs,  which  include  the 
Visiting  Fellowship  Program,  the 
Assistant  Attorney  General's  Graduate 
Research  Fellowship  Program,  the 
Graduate  Research  Fellowships  at 
Historically  Black  Colleges  and 
Universities,  the  Graduate  Law 
Enforcement  Technology  Fellowship, 
the  John  B.  Pickett  Fellowships  in 
Criminal  Justice  Policy  and 
Management,  and  the  NIJ  Internship 
Program.  Interested  persons  should  call 
the  National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-600-851-3420  to 
obtain  a  copy  of  "Fellowship 
Opportunities  at  the  National  Institute 
of  Justice"  (refer  to  dociiment  No. 
SL000123).  The  solicitation  is  available 
electronically  via  the  NCJRS  Bulletin 
Board,  which  can  be  accessed  via 
Internet.  Telnet  to 

ncjrsbbs.aspensys.com,  or  gopher  to 
ncjrs.aspensys.com  71.  Those  without 
Internet  access  can  dial  the  NCJRS 
Bulletin  Board  via  modem:  dial  301- 


736-6895.  Set  modem  at  9600  baud.  6- 

N-1. 

leremy  Travis. 

Director,  National  Institute  of  Justice. 

(PR  Doc.  95-18756  Filed  7-31-95;  8:45  am] 

MLUNO  COOC  441»-1S-P 

National  Institute  of  Justice 
[OJP  (NU)  No.  1057] 
ZRIN1121-ZA19 

National  Institute  of  Justice 
Solicitation  "NIJ  Requests  Proposals 
for  Research  in  Action  Partnerships" 

AGENCY:  U.S.  Department  of  Justice. 
Office  of  Justice  Programs,  National 
Institute  of  Justice. 
ACTION:  Announcement  of  the 
availability  of  the  National  Institute  of 
Justice  Solicitation  "NIJ  Requests 
Proposals  for  Research  in  Action 
Partnerships". 

ADDRESSES:  National  Institute  of  Justice. 

633  Indiana  Avenue.  NW..  Washington. 

DC  20531. 

DATES:  The  deadline  for  receipt  of 

proposals  is  close  of  business  on 

September  8, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  John 

Thomas,  National  Institute  of  Justice,  at 

(202) 514-6206. 

SUPPLEMENTARY  INFORMATION:  The 

following  supplementary  information  is 

provided: 

Authority 

This  action  is  authorized  imder  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  §§  201-03,  as  amended,  42 
U.S.C.  3721-23  (1988). 

Baclcground 

Through  this  solicitation  the  National 
Institute  of  Justice  is  seeking  to 
encourage  the  development  of 
partnerships  with  national  professional 
and  membership  organizations 
representing  the  various  professional 
groups  within  law  enforcement  and 
criminal  justice  or  representing  elected 
governmental  officials  at  the  State  or 
local  levels.  Partnerships  are  sought 
with  two  goals  in  mind — to  encouirage 
the  imderstanding  and  use  of  research 
results,  and  to  encourage  the  use  of  new 
commimications  technologies. 
Interested  persons  should  call  the 
National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-800-851-3420  to 
obtain  a  copy  of  "NIJ  Requests  Proposals 
for  Research  in  Action  Partnerships" 
(refer  to  document  No.  SL000128).  The 
solicitation  is  available  electronically 
via  the  NCJRS  Bulletin  Board,  which 
can  be  accessed  via  Internet.  Telnet  to 


ncjrsbbs.aspensys.com,  or  gopher  to 

ncjrs.aspensys.com  71.  Those  vrithout 

Internet  access  can  dial  the  NCJRS 

Bulletin  Board  via  modem:  dial  301- 

738-6895.  Set  modem  at  9600  baud,  8- 

N-1. 

leicmy  Travis, 

Director,  National  Institute  of  Justice. 

|FR  Doc.  95-18755  Filed  7-31-95;  8:45  am) 

MLUNG  COOE  4410-1«-P 


NUCLEAR  REQUU^TORY 
COIMMISSION 

[Docket  No.  72-S  (50-317/318] 

Baltimore  Qas  and  Electric  Co.; 
Issuance  of  Amendment  to  Materials 
License  SNiyi-2505 

The  U.S.  Nuclear  Regualtoiy 
Commission  (the  Commission)  has 
issued  Amendment  No.  1  to  Materials 
License  No.  SNM-2505  held  by 
Baltimore  Gas  and  Electric  Company  for 
the  receipt  and  storage  of  spent  fuel  at 
the  Calvert  Cliffs  Nuclear  Power  Plant  in 
an  independent  spent  fuel  storage 
installation  (ISFSI),  located  in  Calvert 
Coimty.  Maryland.  The  amendment  is 
effective  as  of  the  date  of  issuance. 

The  amendment  revises  the  Technical 
Speciflcations  in  the  license  to  exempt 
the  first  two  dry  shielded  canisters 
(DSC)  (Serial  Nos.  BGE  24P-R011  &  BGE 
24P-R002)  firom  the  Technical 
Specification  limits  on  the  vacuum 
drying  process.  The  safety  evaluation 
'  report  on  the  amendment  demonstrates 
that  the  first  and  second  DSC  meet  the 
design  criterion.  The  report  also 
demonstrates  that  there  is  reasonable 
assurance  that  the  public  health  and 
safety  will  not  be  endangered  by 
activities  authorized  under  this 
amendment  and  that  the  amendment 
will  not  have  a  significant  impact  on  the 
human  environment. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment.  In  accordance 
with  10  CFR  72.46(b)(2).  prior  public 
notice  of  the  amendment  was  not 
required  since  the  amendment  does  not 
involve  a  significant  hazards 
consideration.  Interested  persons  may 
request  a  hearing  on  whether  the  action 
should  be  rescinded  or  modified. 

The  Commission  has  determined  that 
the  issuance  of  the  amendment  will  not 
result  in  any  significant  environmental 


impact  and  that,  pursuant  to  10  CFR 
51.21.  an  environmental  assessment 
need  not  be  prepared  in  connection 
with  issuaance  of  the  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  July  29. 1994,  and 
additional  information  dated  September 
26  1994,  and  March  31. 1995.  and  (2) 
Amendment  No.  1  to  Materials  License 
No.  SNM-2505,  with  the  Commission's 
letter  to  the  licensee.  All  of  these  items 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington.  DC.  and  at  the  Local 
Public  Document  Ro<Mn  at  the  Calvert 
County  Public  Library.  Fourth  Street. 
PO  Box  405,  Price  Frederick.  Maryland 
20678. 

Dated  at  Rockville,  MD.,  this  2l8t  day  of 
July  19«5. 

For  the  Nuclear  Regulatory  Commission, 
WiUiam  D.  Traren. 

Director,  Spent  Fuel  Project  Office,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[PR  Doc.  95-18806  Filed  7-31-95;  8:45  am] 

BNJJNOCOOI  799e-ei-M 

[Docket  No*.  50-327  and  32q 

Sequoyah  Nuclear  Plant  Units  1  aad  2; 
ConsUerttion  of  Issuance  of 
Amendment  to  FacUity  Operating 
License,  Proposed  no  Significant 
Hazards  ConsiderMion  Determination, 
and  Opportunity  fOr  a  itoarfng 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79  issued  to  the  Tennessee 
Valley  Authority  (the  licensee)  for 
operation  of  the  Sequoyah  Nuclear 
Plant,  Units  1  and  2,  located  in  Soddy 
Daisy,  Tennessee. 

The  proposed  amendments  would 
incorporate  new  requirements 
associated  with  steam  generator  tube 
inspections  and  repair  in  the  Sequoyah 
Nuclear  Plant,  Units  1  and  2  Technical 
Specifications.  The  new  requirements 
would  establish  alternate  steam 
generator  tube  plugging  criteria  at  the 
tube  support  plate  intersections. 

Before  issuance  of  the  proposed, 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 


fecility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

TVA  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50.92(c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  in  accordance 
with  the  proposed  amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Testing  of  model  boiler  specimens  for  firee- 
span  tubing  (no  tube  support  place  restraint) 
at  room  temperature  conditions  shows  burst 
pressures  in  excess  of  5,000  pounds  per 
square  inch  (psi)  for  indications  of  outer 
diameter  stress  corrosion  cracking  with 
voltage  measurements  as  high  as  19  volts. 
Burst  testing  performed  on  intersections 
pulled  fixtm  SQN  with  up  to  a  1.9-voIt 
indication  shows  measured  burst  pressure  in 
excess  of  6,600  psi  at  room  temperature. 
Burst  testing  performed  on  pulled  tubes  from 
other  plants  with  up  to  7.5-volt  indications 
shows  burst  pressings  in  excess  of  5,200  psi 
at  room  temperatures.  Correcting  for  the 
ediects  of  temperature  on  material  properties 
and  minimum  strength  levels  (as  the  burst 
testing  was  done  at  room  temperature),  tube 
burst  capability  significantly  exceeds  the 
safety-factor  requirements  of  NRG  Regulatory 
Guide  (RG)  1.121. 

Tube  burst  criteria  are  inherently  satisfied 
during  normal  0{>erating  conditions  because 
of  the  proximity  of  the  tube  support  plate 
(TSP).  Since  tube-to-tube  support  plate 
proximity  precludes  tube  bi^  during 
normal  operating  conditions,  use  of  the 
criteria  must  retain  tube  integrity 
characteristics  that  maintain  a  margin  of 
safety  of  1.43  times  the  bounding  faulted 
condition  steam  line  break  (SLB)  pressure 
differential.  During  a  postulated  SLB,  the 
TSP  has  the  potential  to  deflect  during 
blowdown  following  a  main  SLB,  thereby 
uncovering  the  TSP  intersections. 

Based  on  the  existing  database,  the  RG 
1.121  criterion  requiring  maintenance  of  a 
safety  factor  of  1.43  times  the  SLB  pressure 
differential  on  tube  burst  is  satisfied  by  %- 
inch-diameter  tubing  with  bobbin  coil 
indications  with  signal  amplitudes  less  than 
8.82  volts  (WCAP-13990),  regardless  of  the 
indicated  depth  measurement.  A  2.0-volt 
plugging  criterion  (resulting  in  a  projected 
end-of-cycle  [ECX2)  voltage)  compares 
favorably  with  the  8.82-volt  structural  limit 
considering  the  extremely  slow  apparent 
voltage  growth  rates  and  few  numbers  of 
indications  at  SQN.  Using  the  established 
methodology  of  RG  1.121,  the  structural  limit 
is  reduced  by  allowances  for  uncertainty  and 


gTOMTth  to  develop  a  beginning  of  cycle  (BOC) 
repair  limit  that  would  preclude  indications 
at  EOC  conditions  that  exceed  the  structural 
limit.  The  nondestructive  examination  (NDE) 
uncertainty  component  is  20.5  percent,  and 
is  based  on  the  Electric  Power  Research 
histitute  (EPRI)  alternate  repair  criteria 
(ARC). 

Test  data  indicates  that  tube  burst  cannot 
occiu-  within  the  TSP,  even  for  tubes  that 
have  100  percent  tfaroughwall  electro- 
discharge  machining  notches,  0.75  inch  long, 
provided  that  the  TSP  is  adjacent  to  the 
notched  saa.  Because  of  the  few  number  of 
indications  at  SQN,  the  EPRI  methodology  of 
applying  a  growth  component  of  35  percent 
per  effective  full  power  year  (EEPY)  will  be 
used.  Near-term  operating  cycles  at  SQN  are 
expected  to  be  bounded  by  1.23  years, 
therefore,  a  43  percent  growth  component  is 
appropriate.  When  these  allowances  are 
added  to  the  BOC  alternate  plugging  criteria 
(AFC)  of  2.0  volts  in  a  deterministic 
bounding  BOC  voltage  of  approximately  3.26 
volts  for  a  Cycle  7,  operation  can  be 
established.  A  5.56-volt  deterministic  safety 
margin  exists  (8.82  structuiai  limit — 3.26-volt 
BOC  equal  5.56-volt  margin). 

For  the  voltage/burst  correlation,  the  EOC 
structural  limit  is  supported  by  a  voltage  of 
8.82  volts.  Using  this  structural  limit  of  8.82 
volts,  a  BOC  maximum  allowable  repair  limit 
can  be  established  using  the  guidance  of  RG 
1.121.  The  BOC  maximum  allowable  repair 
limit  should  not  permit  the  existence  of  EOC 
indications  that  exceed  the  8.82-volt 
structural  limit.  By  adding  NDE  uncertainty 
allowances  and  an  allowance  for  crack 
growth  to  the  repair  limit,  the  structural  limit 
can  be  validated.  Therefore,  the  maximum 
allowable  BOC  repair  limit  (RL)  based  on  the 
structural  limit  of  8.82  volts  can  be 
represented  by  the  expressions: 

RL-K0.205xRL)+(0.43xRL)=8.82  volts,  or. 
the  maximum  allowable  BOC  repair  limit  can 
be  expressed  as, 

RL=8.82-voh  stiiictural  limit/1.64s5.4 
volts. 

This  RL  (5.4  volts)  is  the  appropriate  limit 
for  APC  implementation  to  repair  bobbin 
indications  greater  than  2.0  volts 
independent  of  rotating  pancake  coil  (RPC) 
confirmation  of  the  indication.  This  5.4-volt 
upper  limit  for  non-confirmed  RPC  calls  is 
consistent  with  other  recently  approved  APC 
programs  (Farley  Nuclear  Plan,  Unit  2). 

The  conservatism  of  the  growth  allowance 
used  to  develop  the  repair  limit  is  shown  by 
the  most  recent  SQN  eddy  current  data.  Two 
tubes  plugged  in  Unit  1  during  the  last  outage 
had  less  than  one  volt  of  growth  over  the  past 
five  operating  cycles.  Only  seven  tubes  in 
Unit  2  required  repair  because  of  outside 
diameter  stress  corrosion  cracking  (ODSCC) 
at  the  TSP  intersections. 

Relative  to  the  expected  leakage  during 
accident  condition  loadings,  it  has  been 
previously  established  that  a  postulated  main 
SLB  outside  of  containment,  but  upstream  of  . 
the  main  steam  isolation  valve  (MSIV), 
represents  the  most  limiting  radiological 
condition  relative  to  the  APC. 
Implementation  of  the  APC  will  determine 
whether  the  distribution  of  cracking 
indications  at  the  TSP  intersections  is 
projected  to  be  such  that  primary-to- 


39190 


Federal  Register  /  Vol.  60,  No.  147  /  Tuesday,  August  1,  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  147  /  Tuesday.  August  1,  1995  /  Notices 


39191 


secondary  leakage  would  result  in  site 
boundary  doses  within  a  small  fraction  of  the 
10  CFR  part  100  giiidelines.  A  separate 
analysis  has  determined  this  allowable  SLB 
leakage  limit  to  be  4.3  gallons  per  minute 
(gpm)  in  the  faulted  loop.  This  limit  uses  the 
TS  reactor  coolant  system  (RCS)  Iodine-131 
activity  level  of  1.0  microcuries  per  gram 
dose  equivalent  Iodine-131  and  the 
recommended  Iodine-131  transient  spiking 
values  consistent  with  NUREG-0800.  The 
analysis  method  is  WCAP-14277,  which  is 
consistent  with  the  guidance  of  the  NRC  draft 
generic  letter  (GL)  and  will  be  used  to 
calculate  ECXZ  leakage.  Because  of  the 
relatively  low  number  of  indications  at  SQN, 
h  is  expected  that  the  actual  leakage  values 
will  be  far  less  than  this  limit.  Additionally, 
the  current  Iodine-131  levels  at  SQN  range 
from  about  25  to  100  times  less  than  the  TS 
limit 

Application  of  the  criteria  requires  the 
projection  of  postulated  SLB  leakage,  based 
on  the  projected  EOC  voltage  distribution  for 
Cycle  8  operation.  Projected  E(X)  voltage 
distribution  is  developing  using  the  most 
recent  ECX]  eddy  current  results  and  a  voltage 
measurement  uncertainty.  Data  indicates  that 
a  threshold  voltage  of  2.8  volts  would  result 
in  throughwall  cracks  long  enough  to  leak  at 
SLB  condition.  The  draft  GL  requires  that  all 
indications  to  which  the  APC  are  applied 
must  be  included  in  the  leakage  projection. 
Tube  pull  results  from  another  plant  with  ''/b- 
inch  tubing  with  a  substantial  voltage  growth 
database  have  shown  that  tube  wall 
degradation  of  greater  than  40  percent 
throughwall  was  readily  detectable  either  by 
the  bobbin  or  RFC  probe. 

The  tube  with  maximum  throughwall 
penetration  of  56  percent  (42  average)  had  a 
voltage  of  2.02  volts.  The  SQN  Unit  1  pulled 
tube  had  a  1.93-volt  indication  with  a 
maximum  depth  of  91  percent  and  did  not 
leak  at  SLB  condition.  Based  on  the  SQN 
pulled  tube  and  industry  pulled  tube  data 
supporting  a  lower  threshold  for  SLB  leakage 
of  2.8  volts,  inclusion  of  all  APC 
intersections  in  the  leakage  model  is  quite 
conservative.  The  ODSCC  occurring  at  SQN 
is  in  its  earliest  stages  of  development  The 
conservative  bounding  growth  estimations  to 
be  applied  to  the  expected  small  number  of 
indications  for  the  upcoming  inspiection 
should  result  in  very  small  leveb  of 
predicted  SLB  leakage.  Historically,  SQN  has 
not  identified  ODSCC  as  a  contributor  to 
operational  leakage. 

I  order  to  assess  the  sensitivity  of  an 
indication's  BOC  voltage  to  EOC  leakage 
potential,  a  Monte  Carlo  simulation  was 
performed  for  a  2.0-volt  BOC  indication.  The 
maximum  EOC  voltage  (at  99.8  percent 
cumulative  probability)  was  found  to  be  4.8 
volts.  The  leakage  component  from  an 
indication  of  this  magnitude,  using  either  the 
NUREG-1477  or  EPRI  leakage  models.  U  0.12 
or  0.028  gpm,  respectively. 

Therefore,  as  implementation  of  the  2.0- 
volt  APC  does  not  adversely  affect  steam 
generator  (S/G)  tube  integrity  and 
implementation  will  be  shown  to  result  in 
acceptable  dose  consequences,  the  proposed 
amendment  does  not  result  in  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 


2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

Implementation  of  the  proposed  S/G  tube 
APC  does  not  introduce  any  significant 
changes  to  the  plant  design  basis.  Use  of  the 
criteria  does  not  provide  a  mechanism  that 
could  result  in  an  accident  outside  of  the 
region  of  the  TSP  elevations;  no  ODSCC  is 
occurring  outside  the  thickness  of  the  TSP. 
Neither  a  single  or  multiple  tube  rupture 
event  would  be  expected  in  a  S/G  in  which 
the  plugging  criteria  is  applied  (during  all 
plant  conditions). 

TVA  will  implement  a  maximum  leakage 
rate  limit  of  150  gallon  per  day  per  S/G  to 
help  preclude  the  potential  for  excessive 
leakage  during  all  plant  conditions.  The  SQN 
TS  limits  on  primary-to-secondary  leakage  at 
operating  conditions  include  a  maximum  of 
0.42  gpm  (600  gallons  per  day  [gpd])  for  all 
S/Gs,  or,  a  maximum  of  150  gpd  for  any  one 
S/G.  The  RG  1.121  criterion  for  establishing 
operational  leakage  rate  limits  that  require 
plant  shutdown  is  based  upon  leak-before- 
break  considerations  to  detect  a  free-span 
crack  before  potential  tube  rupture  during 
foulted  plant  condi^ons.  The  150-gpd  limit 
should  provide  for  leakage  detection  and 
plant  shutdown  in  the  event  of  the 
occurrence  of  an  unexpected  single  crack 
resulting  in  leakage  that  is  associated  with 
the  longest  permissible  crack  length.  RG 
1.121  acceptance  criteria  for  establishing 
operating  leakage  limits  are  based  on  leak- 
before-break  considerations  such  that  plant 
shutdown  is  initiated  if  the  leakage 
associated  with  the  longest  permissible  crack 
is  exceeded.  The  longest  permissible  crack  is 
the  length  that  provides  a  factor  of  safety  of 
1.43  against  bursting  at  faulted  conditions 
maximum  pressure  differential.  A  voltage 
amplitude  of  8.82  volts  for  typical  ODSCC 
corresfKinds  to  meeting  this  tube  burst 
requirement  at  a  lower  95  percent  prediction 
limit  on  the  burst  correlation  coupled  with 
95/95  lower  tolerance  limit  material 
properties.  Alternate  crack  morphologies  can 
correspond  to  8.82  volts  so  that  a  unique 
crack  length  is  not  defined  by  the  burst 
pressure  versus  voltage  correlation. 
Consequently,  typical  burst  pressure  versus 
through-wall  crack  length  correlations  are 
used  below  to  define  the  "longest  permissible 
crack"  for  evaluating  operating  leakage 
limits. 

The  single  through-wall  crack  lengths  that 
result  in  tube  burst  at  1.43  times  the  SLB 
pressure  differential  and  the  SLB  pressure 
differential  alone  are  approximately  0.57 
inch  and  0.84  inch,  respectively.  A  leak  rate 
of  150  gpd  will  provide  for  detection  of  0.4- 
inch-long  cracks  at  nominal  leak  rates  and 
0.6-inch-long  cracks  at  the  lower  95  percent 
confidence  level  leak  rates.  Since  tube  burst 
is  precluded  during  normal  operation 
because  of  the  proximity  of  the  TSP  to  the 
tube  and  the  potential  exists  for  the  crevice 
to  become  uncovered  during  SLB  conditions, 
the  leakage  from  the  maximum  permissible 
crack  must  preclude  tube  burst  at  SLB 
conditions.  Thus,  the  150-gpd  limit  provides 
for  plant  shutdown  before  reaching  critical 
crack  lengths  for  SLB  conditions. 
Additionally,  this  leak-before-break 
evaluation  assumes  that  the  entire  crevice 


area  is  uncovered  during  blowdown.  Partial 
uncover  will  provide  benefit  to  the  burst 
capacity  of  the  intersection. 

As  S/G  tube  integrity  upon  implementation 
of  the  2.0-volt  APC  continues  to  be 
maintained  through  in-service  inspection  and 
primary-to-secondary  leakage  monitoring,  the 
possibility  of  a  new  or  different  kind  of 
accident  frt>m  any  accident  previously 
evaluated  is  not  created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  use  of  the  voltage  based  APC  at  SQN 
is  demonstrated  to  maintain  S/G  tube 
integrity  commensurate  with  the  criteria  of 
RG  1.121.  RG  1.121  describes  a  method 
acceptable  to  the  NRC  Staff  for  meeting 
General  Design  Criteria  (GDC)  14, 15,  31,  and 
32  by  reducing  the  probability  or  the 
consequences  of  S/G  tube  rupture.  This  is 
accomplished  by  determining  the  limiting 
conditions  of  degradation  of  S/G  tubing,  as 
established  by  in-service  inspection,  for 
which  tubes  with  unacceptable  cracking 
should  be  removed  from  service.  Upon 
implementation  of  the  criteria,  even  under 
the  worst-case  conditions,  the  occurrence  of 
ODSCC  at  the  TSP  elevations  is  not  expected 
to  lead  to  a  S/G  tube  rupture  event  during 
normal  or  faulted  plant  conditions.  The  EOC 
distribution  of  crack  indications  at  the  TSP 
elevations  will  be  confirmed  to  result  in 
acceptable  primary-to-secondary  leakage 
during  all  plant  conditions  and  radiological 
consequences  are  not  adversely  impacted. 

In  addressing  the  combined  effects  of  loss- 
of-coolant  accident  (LOCA),  plus  safe 
shutdown  earthquake  (SSE)  on  the  S/G 
component  (as  required  by  GDC  2),  it  has 
been  determined  that  tube  collapse  may 
occur  in  the  S/Gs  at  some  plants.  This  is  the 
case  as  the  TSP  may  become  deformed  as  a 
result  of  lateral  loads  at  the  wedge  supports 
at  the  periphery  of  the  plate  because  of  the 
combined  effects  of  the  LOCA  rarefaction 
wave  and  SSE  loadings.  Then,  the  resulting 
pressure  differential  on  the  deformed  tubes 
may  cause  some  of  the  tubes  to  collapse. 

There  are  two  issues  associated  with  S/G 
tube  collapse.  First,  the  collapse  of  S/G 
tubing  reduces  the  RCS  flow  area  through  the 
tubes.  The  reduction  in  flow  area  increases 
the  resistance  to  flow  of  steam  from  the  core 
during  a  LOCA,  which  in  turn,  may 
potentially  increase  peak  clad  temperature 
(PCT).  Second,  there  is  a  potential  that  partial 
through-wall  cracks  in  tubes  could  progress 
to  through-wall  cracks  during  tube 
deformation  or  collapse. 

Consequently,  since  the  leak-before-break 
methodology  is  applicable  to  the  SQN  reactor 
coolant  loop  piping,  the  probability  of  breaks 
in  the  primary  loop  piping  is  sufficiently  low 
that  they  need  not  be  considered  in  the 
structural  design  of  the  plant.  The  limiting 
LOCA  event  becomes  either  the  accumulator 
line  break  or  the  pressurize  surge  line  break. 
LOCA  loads  for  the  primary  pipe  breaks  were 
used  to  bound  the  conditions  at  SQN  for 
smaller  breaks.  The  results  of  the  analysis 
using  the  larger  break  inputs  show  that  the 
LOCA  loads  were  found  to  be  of  insufficient 
magnitude  to  result  in  S/G  tube  collapse  or 
significant  deformation.  The  LOCA,  plus  SSE 
tube  collapse  evaluation  performed  for 
another  plant  with  Series  51  S/Gs  using 


bounding  input  conditions  (large-break 
loadings),  is  applicable  to  SQN.  Therefore,  at 
SQN,  no  tubes  will  be  excluded  from  using 
the  voltage  repair  criteria  due  to  deformation 
of  collapse  of  S/G  tubes  following  a  LOCA 
plus  an  SSE. 

Addressing  RG  1.83  considerations, 
implementation  of  the  bobbin  probe  voltage 
based  interim  tube  plugging  criteria  of  2.0 
volt  is  supplemented  by:  (1)  Enhanced  eddy 
current  inspection  quidelines  to  provide 
consistency  in  voltage  normalization,  (2)  a 
100  percent  eddy  current  inspection  sample 
size  at  the  TSP  elevations,  and  (3)  RPC 
inspection  requirements  for  the  larger 
indications  left  in  service  to  characterize  the 
principal  degradation  as  ODSCC 

As  noted  previously,  implementation  of 
the  TSP  elevation  plugging  criteria  will 
decrease  the  number  of  tubes  that  must  be 
repaired.  The  installation  of  S/G  tube  plugs 
reduces  the  RCS  flow  margin.  Thus, 
implementation  of  the  alternate  plugging 
criteria  will  maintain  the  margin  of  flow  that 
would  otherwise  be  reduced  in  the  event  of 
increased  tube  plugging. 

Based  on  the  above,  it  is  concluded  that  the 
proposed  license  amendment  request  does 
not  result  in  a  significant  reduction  in  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendments  until  the 
expiration  of  the  30-day  notice  (teriod. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendments  involve  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportimity 
for  a  hearing  after  issuance,  l^e 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 


of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  dte 
the  publication  date  and  page  niunber  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville, 
Maryland,  bom  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Pubic  Document  Room,  the 
Gebnan  Building.  2120  L  Street,  NW.. 
Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  August  31, 1995,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  {)arty  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  LicensingProceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
whicl^  is  available  at  the  Commission's 
Public  Document  Rocnn,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  £)C,  and  at  the  local  puUic 
document  room  located  at  the 
Chattanooga-Hamilton  County  Library, 
1101  Broad  Street,  Chattanooga, 
Tennessee  37402.  If  a  request  im  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  Uie  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 


entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sourt:es  and  (documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party.  "Those  permitted 
to  intervene  become  parties  to  the 
proceeding,  subject  to  any  limitations  in 
the  order  granting  leave  to  intervene, 
and  have  the  opportunity  to  participate 
fully  in  the  conduct  of  the  hearing, 
including  the  opportunity  to  present 
evidence  and  cross-examine  witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration,  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
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hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  deliveced  to  the  Commission's  Public 
Dociunent  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-firee  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to 
Frederick  J.  Hebdon:  petitioner's  name 
and  telephone  number,  date  petition 
was  mailed,  plant  name,  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  General 
Covmcil,  Tennessee  Valley  Authority, 
ET  IIH,  400  West  Summit  Hill  Drive, 
Knoxville,  Tennessee  37902,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  19, 1995,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  dociiment  room  located  at  the 
Chattanooga-Hamilton  County  Library, 
1101  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Dated  at  Rockville,  MD.  this  26th  day  of 
July  1995. 


For  the  Nuclear  Regulatory  Commission, 
David  E.  LaBarge,  Sr. 

Project  Manager.  Project  Directorate  11-3, 
Division  of  Reactor  Projects — ////,  Office  of 
Nuclear  Reactor  Regula  Hon. 

[FR  Doc.  95-18805  Filed  7-31-95;  8:45  am) 

BILUNO  COW  799I>-01-M 


[Doclwt  No.  50-155] 

Consumer  Power  Co.;  Big  Rock  Point 
Plant;  Environmental  Assessment  and 
Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
6,  issued  to  Consumers  Power  Company 
(the  licensee),  for  operation  of  the  Big 
Rock  Point  Plant,  located  in  Charlevoix 
County,  Michigan. 

Environmental  Assessment. 

Identification  of  the  Proposed  Action 

The  proposed  action  would  revise  the 
TS  to  conform  to  the  wording  of  the 
revised  10  CFR  part  20  which  was 
published  in  the  Federal  Register  on 
May  21, 1991  (56  FR  23391),  and 
implemented  at  Big  Rock  Point  on 
January  1, 1993.  The  proposed  action 
would  also  change  the  TS  to  reflect  a 
separation  of  chemistry  and  radiation 
responsibilities.  The  proposed  action  is 
in  accordance  with  the  licensee's 
application  for  amendment  dated  March 
4, 1993,  as  revised  April  14, 1993,  and 
as  supplemented  April  19  and  May  31, 
1995. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  in 
order  to  retain  operational  flexibifity 
consistent  with  10  CFR  part  50, 
appendix  I,  concurrent  with  the 
implementation  of  the  revised  10  CFR 
part  20. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  with  respect  to  the 
proposed  action,  in  regards  to  the  actual 
release  rates  as  referenced  in  TS  as  a 
dose  rate  to  the  maximally  exposed 
member  of  the  public,  there  will  be  no 
increase  in  the  probability  or 
consequences  of  accidents,  no  changes 
in  the  types  or  amounts  of  any  effiuents 
that  may  be  released  offsite,  and  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
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impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  involves  features  located  entirely 
within  the  restricted  area  as  defined  in 
10  CFR  part  20.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  ciurent  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Big  Rock  Point  Plant. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  July  17,  1995,  the  staff  consulted 
with  the  Michigan  State  official,  Robert 
DeHaan  (acting  for  Dennis  Hahn)  of  the 
Nuclear  Facilities  and  Environmental 
Monitoring  section  office  of  the 
Department  of  Public  Health,  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments.  The  Commission's  staff 
reviewed  the  licensee's  request  and  did 
not  consult  other  agencies  or  persons. 

Finding  of  no  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for'the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  application  for 
amendment  dated  March  4, 1993,  as 
revised  April  14, 1993,  as  supplemented 
April  19  and  May  31, 1995,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gehnan  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
North  Central  Michigan  College,  1515 


Howard  Street,  Petoskey,  Michigan 
49770. 

Dated  at  Rockville,  Md.,  this  26th  day  of 
July  1995. 

For  the  Nuclear  Regulatory  Commission, 
Joha  N.  Hannon, 

Director,  Project  Directorate  IU-1.  Division 
of  Reactor  Projects— III/IV,  Office  of  Nuclear 
Reactor  Regulation. 

IFR  Doc.  95-18807  Filed  7-31-95;  8:45  am) 
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intent  To  Remove  the  United 
Technologies  Pratt  &  Whitney 
Middietown,  Conn.  Site  from  the  NRC 
Site  Decommissioning  Management 
Plan 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  intent  to  remove  the 

United  Technologies  Pratt  &  Whitney 

Middletown,  Connecticut  site  from  the 

NRC  Site  Decommissioning 

Management  Plan. 

SUMMARY:  This  is  a  notice  to  inform  the 
public  that  the  U.S.  Nuclear  Regulatory 
Commission  is  considering  removing 
the  United  Technologies  Pratt  & 
Whitney  Middletovra,  Connecticut  site 
fit)m  the  NRC  Site  Decommissioning 
Management  Plan  (SDMP).  The  NRC 
expects  to  determine  that  remediation  of 
residual  radioactive  contamination  in  a 
building  on  the  site  has  successfully 
been  completed  and  the  facility  meets 
the  current  NRC  criteria  for  release  for 
unrestricted  use. 

DATES:  The  NRC  hereby  provides  notice 
of  an  opportunity  to  comment  on  the 
proposed  NRC  action.  Comments  must 
be  submitted  within  thirty  (30)  days  of 
the  date  of  publication  of  this  Federal 
Register  notice. 

ADDRESSES:  Written  comments  should 
be  sent  to  USNRC,  Region  I,  Attn:  Mark 
Roberts,  Senior  Health  Physicist,  475 
Allendale  Road,  King  of  Prussia, 
Pennsylvania  19406.  Hand  deliver 
comments  to  475  Allendale  Road,  King 
of  Prussia,  PA  19406  between  7:45  a.m. 
and  4:15  p.m.  on  Federal  workdays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marie  Roberts,  Division  of  Radiation 
Safety  and  Safeguards,  USNRC,  Region 
I,  475  Allendale  Road,  King  of  Prussia, 
PA  19406,  Telephone:  (610)  337-5094. 
SUPPLEMENTARY  INFORMATION:  The 
United  Technologies  Pratt  &  Whitney 
site  in  Middletown,  Connecticut  was 
identified  in  1992  by  the  NRC  as  a  site 
where  residual  radioactive 
contamination  might  be  present  above 
NRC  criteria  as  a  result  of  past 
operations.  Radioactive  contamination 
was  identified  by  Pratt  &  Whitney  in 


one  of  the  buildings  on  the  site.  In  order 
to  ensuj«  that  remediation  of  the 
building  was  accomplished  in  a  timely 
manner,  the  NRC  added  this  site  to  its 
SDMP.  Pratt  &  Whitney  has  remediated 
residual  contamination  in  the  building, 
performed  radiological  surveys  in  that 
building  and  other  buildings  where 
radioactive  materials  may  have  been 
used,  and  requested  by  letter  dated 
April  27, 1995,  that  the  NRC  remove  the 
Middletown,  Connecticut  site  from  the 
SDMP.  The  request  before  the  NRC  at 
this  time  is  to  concur  with  the  view  of 
Pratt  &  Whitney  that  the  site  meets  the 
current  criteria  for  release  for 
unrestricted  use  and  thus  can  be 
released  for  unrestricted  use  and 
removed  from  the  SDMP. 

The  staff  of  the  NRC's  Region  I 
Division  of  Radiation  Safety  and 
Safeguards  has  reviewed  and  approved 
various  remediation  activities  since 
1992.  The  staff  has  also  reviewed 
various  records  of  past  activities  at  the 
site  and  the  radiological  surveys 
performed  by  Pratt  &  Whitney's 
contractor  and  conducted  confirmatory 
radiological  measurements  at  the  site. 
The  NRC  staff  has  not  yet  completed  all 
of  these  reviews,  but,  based  on 
information  available  at  this  time, 
expects  to  determine  that  the  facility 
meets  the  requirements  for  release  for 
unrestricted  use  and  to  remove  the  site 
from  the  SDMP  in  1995. 

For  further  details  with  respect  to  this 
action,  documents  are  available  for 
inspection  at  the  NRC's  Region  I  offices 
located  at  475  Allendale  Road,  King  of 
Prussia,  PA  19406.  Persons  desiring  to 
review  documents  at  the  Region  I  Office 
should  call  Ms.  Cheryl  Buracker  at  (610) 
337-5093  several  days  in  advance  to 
assure  that  the  documents  will  be 
readily  available  for  review. 

Dated  at  Rockville.  MD,  this  26th  day  of 
July,  1995. 

For  the  Nuclear  Regulatory  Commission. 
Michael  F.  Weber, 

Chief  Low-Level  Waste  and  Decommissioning 
Projects  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
[FR  Doc.  95-18809  Filed  7-31-95;  8:45  am] 

BiLUNG  CODE  7590-01-P 


Review  of  Revised  NRC  Systematic 
Assessment  of  Licensee  Performance 
(SALP)  Program 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Request  for  public  comment. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  reviewing  its 
Systematic  Assessment  of  Licensee 


Performance  (SALP)  program  that  was 
last  revised  on  May  19, 1993.  Public 
comments  are  requested  on  the  revised 
program  and  its  implementation.  The 
NRC  is  soliciting  comments  from 
interested  public  interest  groups,  the 
regulated  industry.  States,  and 
concerned  citizens.  Comments  received 
will  be  used  in  the  NRC's  review  of  the 
SALP  program. 

DATES:  The  comment  period  expires 
August  31, 1995.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission 
is  able  to  ensure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Submit  written  comments 
to:  Chief,  Rules  Review  and  Directives 
Branch,  Division  of  Freedom  of 
Information  and  Publication  Services, 
Office  of  Administration,  Mail  Stop:  T- 
6D-59,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Hand  deliver  comments  to:  11545 
Rockville  Pike,  Rockville,  Maryland, 
between  7:45  am  and  4:15  pm  on 
Federal  workdays.  Copies  of  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  2120  L  Street, 
NW.  (Lower  Level),  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Gamberoni,  Mail  Stop:  0-12E- 
4,  Inspection  Program  Branch,  Office  of 
Nuclear  Reactor  Regulation,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Telephone  (301) 
415-1144. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Office  of  Nuclear  Reactor 
Regulation  (NRR)  has  begim  a  review  of 
the  implementation  of  the  SALP 
program.  The  SALP  program  was 
revised  on  May  19, 1993.  to  improve  the 
focus  on  significant  performance  issues, 
communication  with  licensees,  and 
licensees'  and  the  public's 
imderstanding  of  SALP  results.  Specific 
program  changes  included  reducing  the 
number  of  functional  areas  from  seven 
to  four,  changing  the  board  membership 
to  Senior  Executive  Service  (SES) 
members,  shortening  the  SALP  report, 
eliminating  the  draft  initial  report, 
changing  the  nature  of  the  SALP 
meeting  with  the  licensee  from  a 
presentation  to  more  of  a  discussion, 
and  focusing  on  the  last  six  months  of 
performance.  Implementation  of  the 
revised  program  began  for  assessment 
periods  ending  after  July  19, 1993. 

This  review  will  attempt  to  determine 
if  the  revisions  to  the  SALP  program 
have  been  effective  in  focusing  the 
SALP  reports  on  significant 
performance  issues  and  have  resulted  in 
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better  communication  with  the  licensees 
and  the  public,  leading  to  a  better 
understanding  of  SALP  results. 

The  NRC  SALP  program  objectives 
are: 

(1)  To  conduct  an  integrated 
assessment  of  licensee  safety 
performance  that  focuses  on  the  safety 
significance  of  the  NRC  findings  and 
conclusions  during  an  assessment 
period; 

(2)  To  provide  a  vehicle  for 
meaningful  dialogue  with  the  licensee 
regarding  its  safety  performance  based 
on  the  insights  gained  fi-om  synthesis  of 
NRC  observations; 

(3)  To  assist  NRC  management  in 
making  sound  decisions  regarding 
allocation  of  NRC  resources  used  to 
oversee,  inspect,  and  assess  licensee 
performance;  and 

(4)  To  provide  a  method  for  informing 
the  public  of  the  NRC's  assessment  of 
licensee  performance. 

The  SALP  program  guidance  is 
located  in  NRC  Management  Directive 
8.6,  "Systematic  Assessment  of  Licensee 
Performance  (SALP),"  approved  July  14, 
1993. 

Scope  of  the  Review 

This  review  will  focus  primarily  on 
the  effectiveness  of  the  May  19, 1993, 
changes.  General  feedback  on  the  SALP 
program  is  also  invited.  Additional 
detail  on  the  scope  of  the  review  is 
given  in  the  questions  below. 
Commenters  are  not  obligated  to  and 
need  not  address  every  issue. 

In  providing  comments,  please  key 
your  res[K)nse  to  the  number  of  the 
applicable  question  (e.g.,  "Response  to 
A.l").  Comments  should  be  as  specific 
as  possible.  The  use  of  examples  is 
encouraged. 

Comments  £ire  requested  on  the 
following  issues: 

A.  Functional  Areas 

1.  Are  the  current  four  functional 
areas  (operations,  maintenance, 
engineering,  and  plant  support)  an 
improvement  compared  to  the  previous 
seven  functional  areas? 

2.  Are  the  plant  support  functional 
area  messages  clear  in  characterizing 
individual  elements  (radiological 
controls,  emergency  preparedness, 
security,  fire  protection,  chemistry,  and 
housekeeping)? 

3.  Are  additional  improvements 
needed  for  the  designation  of  functional 
areas?  What  types  of  improvements? 

B.  Management  Involvement 

1.  Did  increased  NRC  management 
involvement  in  the  SALP  program  result 
in  program  improvements  and  improved 
communication  with  licensee 
management? 


2.  Did  the  SALP  program  changes, 
result  in  better  licensee  and  public 
understanding  of  the  SALP  results? 

3.  Did  increased  involvement  of  the 
regional  administrator  or  deputy  at  the 
SALP  meeting  result  in  improved 
communication  with  licensee 
management? 

4.  Was  the  change  in  SALP 
presentation  meeting  format — fi^m  a 
presentation  to  more  of  a  discussion — 
effective  in  improving  communication 
with  licensee  management? 

5.  Are  additional  improvements 
needed  in  the  areas  of  communications 
with  licensee  management  and  licensee 
and  public  understanding  of  SALP 
results?  What  types  of  improvements? 

C.  Assessment  Period 

1.  What  bases  should  be  considered 
when  determining  SALP  period  length 
and  how  should  they  be  applied? 

2.  SALP  assessments  currently  range 
fitjm  12  to  24  months  (nominally  18 
month  average).  Is  this  variation  in 
practice  appropriate? 

3.  How  long  should  the  SALP 
assessment  period  be  for  good,  average, 
and  poor  performing  plants? 

D.  SALP  Report 

1.  Are  the  new,  shorter  SALP  reports 
more  effective  in  commimicating  the 
results  of  the  NRC's  assessment  of  safety 
performance  than  the  previous,  more 
lengthy  reports? 

2.  Are  SALP  reports  appropriately 
focused  on  safety  issues  and  do  they 
deliver  a  clear  message? 

3.  Do  SALP  reports  provide  a 
balanced  assessment  of  licensee  safety 
performance  (and  are  positive  aspects  of 
licensee  safety  performance 
appropriately  considered)? 

4.  Eto  SAL.P  reports  consistently  focus 
on  the  last  six  months  of  performance? 
Is  this  practice  appropriate? 

5.  Is  the  level  of  detail  in  the  SALP 
report  appropriate? 

6.  Are  SALP  report  conclusions  well- 
supported  by  documented  facts? 

7.  Are  SALP  report  cover  letter 
messages  consistent  with  the  associated 
SALP  report  messages? 

8.  Are  licensee  self-assessment  efforts 
adequately  recognized  in  the  SALP 
report  and  cover  letter? 

9.  Are  additional  improvements 
needed  in  the  SALP  reports?  What  types 
of  improvements? 

E.  Additional  Comments 

In  addition  to  the  above  issues, 
commenters  are  invited  to  provide  any 
other  views  on  the  NRC  SALP  program 
that  could  assist  the  NRC  in  improving 
its  effectiveness. 

£)ated  at  Rockville.  MD,  this  26th  day  of 
July  1995. 


For  the  Nuclear  Regulatory  Ck)minissioa. 
Richard  W.  Borchardt, 

Chief,  Inspection  Program  Branch,  Directorate 
for  Inspection  and  Support  Progmms,  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  95-18808  Filed  7-31-95;  8:45  am] 

BHJJNG  CODC  7SM41-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Privacy  Act  of  1974;  Add  a  Record 
Systom 

AGENCY:  Office  of  Personnel 

Management  (OPM). 

ACTION:  Notice  to  add  a  record  system. 

SUMMARY:  OPM  proposes  to  add  one 
system  of  records  to  its  inventory  of 
record  systems  subject  to  the  Privacy 
Act  of  1974,  as  amended.  This  action  is 
necessary  to  meet  the  requirements  of 
the  Privacy  Act  to  publish  in  the 
Federal  Register  notice  of  the  existence 
and  character  of  record  systems 
maintained  by  the  agency. 
DATES:  The  proposed  system  of  records 
will  be  effective  without  further  notice 
on  August  31, 1995,  unless  comments 
are  received  that  would  result  in  a 
contrary  determination. 
ADDRESSES:  Send  written  comments  to 
Office  of  Personnel  Management,  ATTN: 
Leslie  Crawford  (Freedom  of 
Information/Privacy  Act  Coordinator), 
Office  of  Information  Technology,  1900 
E  Street  NW.,  CHP  500.  Washin^on,  DC 
20415-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Leslie  Crawford  at  (703)908-«565. 
SUPPLEMENTARY  INFORMATION:  The 
system  notice  is  published  under  the 
requirements  of  the  Privacy  Act  (5 
U.S.C.  552a(e)(4)).  This  notice  covers 
records  that  may  contain  individually 
identifiable  information  about  health 
care  providers  (physicians,  hospitals 
and  other  individuals  or  entities  which 
furnish  health  care  services  or  supplies) 
and  other  participants  excluded  firom 
participation  in  the  Federal  Employee 
Health  Benefits  Program  (FEHBP),  and 
other  federally  authorized  financial  and 
nonfinancial  assistance  and  benefits 
under  programs  and  activities 
(nonprocurement)  administered  by 
OPM.  Exclusion  may  be  based  on 
debarment  or  suspension,  ineligibility, 
or  for  other  reasons. 

OPM's  Internal  and  Central  system 
notices  were  previously  published  in 
the  Federal  Register  in  full  on  April  12, 
1993  (58  FR  19154).  OPM's 
Govemmentwide  system  notices  were 
last  published  in  full  on  August  10, 
1992  (57  FR  35698).  with  a  correction 
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published  on  November  30, 1992  (57  FR 
56733). 

Office  of  Personnel  Management 
Lorraine  A.  Green, 
Deputy  Director. 

OPM/CENTRAL-14 

SYSTEM  NAME: 

Debarment  or  Suspension  Records  for 
Federal  Employees  Health  Benefits 
Program  (FEHPB). 

SYSTEM  LOCATION: 

Administrative  Sanctions  Branch, 
Office  of  the  Inspector  General,  Office  of 
Personnel  Management,  1900  E  Street, 
NW..  Room  CHP  1314.  Washmgton,  DC 
20415-0001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Health  care  providers  (physicians, 
hospitals  and  other  individuals  or 
entities  which  furnish  health  care 
services  or  supplies)  and  other 
participants  who  have  been  or  are  in  the 
process  of  being  debarred,  suspended, 
determined  to  be  ineligible,  or  otherwise 
excluded  from  participating  in  the 
Federal  Employee  Health  Benefits 
Program  (FEHBP).  and  other  federally 
authorized  financial  and  nonfinancial 
assistance  and  benefits  under  programs 
and  activities  (nonprocurement) 
administered  by  OPM. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  a  listing  of 
health  care  providers  and  other 
participants,  debarred,  suspended, 
determined  to  be  ineligible,  or  otherwise 
excluded  from  participation  in  the 
FEHBP  and  other  federally  authorized 
financial  and  nonfinancial  assistance 
and  benefits  under  programs  and 
activities  (non-procurement) 
administered  by  OPM.  It  includes 
records  such  as  general  correspondence, 
statements  of  cause,  case  files,  and  other 
related  docimients. 

AUTHORITY  FOR  MAWTENANCE  OF  THE  SYSTEM 
INCLUDES  THE  FOLLOWING  WfTH  ANY  REVISIONS 
OR  AMENDMENTS: 

5  U.S.C.  Appendix  3,  Executive 
Orders  12549  and  12689,  and  5  CFR  part 
970. 

purpose: 

Executive  Orders  12549  and  12689 
provide  that  Executive  departments  and 
agencies  participate  in  a 
goveriimentwide  system  for 
nonprocurement  debarment  and 
suspension.  This  system  of  records 
doctmients  OPM's  participation  in  the 
program  to  reduce  frBud  and  abuse  in 
Federal  nonprocurement  programs  and 
decisions  regarding  actions  taken  to 


exclude  participants  in  Federally 
authorized  nonprocurement  programs 
administered  by  OPM. 

ROUTME  uses  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDtNQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

a.  To  disclose  pertinent  information  to 
the  appropriate  Federal,  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  OPM  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

b.  To  disclose  information  to  a 
Federal  agency,  in  response  to  its 
request  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  conducting 
of  a  suitability  or  security  investigation 
of  an  individual,  the  classifying  of  jobs, 
the  letting  of  a  contract,  or  the  issuance 
of  a  license,  grant,  or  other  benefit  by 
the  requesting  agency,  to  the  extent  that 
the  information  is  relevant  and 
necessary  to  the  requesting  agency's 
decision  on  the  matter. 

c.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

d.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  when 
the  Government  is  a  party  to  the  judicial 
or  administrative  proceeding.  In  those 
cases  where  the  Government  is  not  a 
party  to  the  proceeding,  records  may  be 
disclosed  if  a  subpoena  has  been  signed 
by  a  judge. 

e.  To  disclose  information  to  the 
National  Archives  and  Records 
Administration  for  use  in  records 
management  inspections. 

f.  By  OPM  in  tne  production  of 
summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  are 
collected  and  maintained,  or  for  related 
workforce  studies.  While  published 
studies  do  not  contain  individual 
identifiers,  in  some  instances  the 
selection  of  elements  of  data  included  in 
the  study  may  be  structured  in  such  a 
way  as  to  make  the  data  individually 
identifiable  by  inference. 

.  g.  To  disclose  information  to  the 
Department  of  Justice,  or  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  OPM  is  authorized  to 
appear,  when: 

(1)  OPM,  or  any  component  thereof; 
or 


(2)  Any  employee  of  OPM  in  his  or 
her  official  capacity:  or 

(3)  Any  employee  of  OPM  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  or  OPM  has 
agreed  to  represent  the  employee;  or 

(4)  The  United  States,  when  OPM 
determines  that  litigation  is  likely  to 
affect  OPM  or  any  of  its  components; 
is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
records  by  the  Etepartment  of  Justice  or 
OPM  is  deemed  by  OPM  to  be  relevant 
and  necessary  to  the  litigation  provided, 
however,  that  the  disclosure  is 
compatible  with  the  purpose  for  which 
records  were  collected. 

h.  To  disclose  information  to  officials 
of  the  Merit  Systems  Protection  Board  or 
the  Office  of  the  Special  Counsel,  when 
requested  in  connection  with  appeals, 
special  studies  of  the  civil  service  and 
other  merit  systems,  review  of  OPM 
rules  and  regulations,  investigations  of 
alleged  or  possible  prohibited  personnel 
practices,  and  such  other  functions,  e.g., 
as  promulgated  in  5  U.S.C.  1205  and  ^ 

1206,  or  as  may  be  authorized  by  law. 

i.  To  disclose  information  to  the  Equal 
Employment  Opportunity  Commission 
when  requested  in  connection  with 
investigations  into  alleged  or  possible 
discrimination  practices  in  the  Federal 
sector,  compliance  by  Federal  agencies 
with  the  Uniform  Guidelines  on 
Employee  Selection  Procedures  or  other 
functions  vested  in  the  Commission  and 
to  otherwise  ensure  compliance  with 
the  provisions  of  5  U.S.  7201. 

j.  To  disclose  information  to  the 
Federal  Labor  Relations  Authority  or  its 
General  Counsel  when  requested  in 
connection  with  investigations  of 
allegations  of  unfair  labor  practices  or 
matters  before  the  Federal  Service 
Impasses  Panel. 

k.  To  disclose  information  to 
contractors,  grantees,  or  volunteers 
performing  or  working  on  a  contract, 
service,  grant,  cooperative  agreement,  or 
job  for  the  Federal  Government. 

1 .  To  disclose  records  to  appropriate 
Federal.  State  and  local  agencies  if 
necessary  and  relevant  to  administering 
Federal  financial  or  nonfinancial 
assistance  programs  or  benefits. 

m.  To  disclose  records  for 
performance  of  a  Federal  duty  to  a  State 
or  local  agency,  or  financial  institution. 

n.  To  disclose  information  on 
excluded  health  care  providers  to  other 
persons  involved  in  or  affected  by  the 
action. 

o.  To  disclose  information  to  agencies 
or  organizations  that  license,  certify, 
regulate,  investigate,  or  prosecute 
persons  or  organizations  that  provide 
health-related  services  or  items  to 
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determine  possible  disqualifying 
actions,  practices,  or  conditions. 

POUCIES  AND  PRACTICES  FOR  STOflVIC, 
RETRCVMQ,  SAFEOUAROMQ,  RETAMMG  AND 
OtSPOSINQ  Of  RECORDS  M  THE  SYSTEM: 
STORAGE: 

These  records  are  maintained  in  paper 
copy  and  automated  form. 

RETRIEVABILfTY: 

These  records  are  retrieved  by  name, 
address,  occupation.  Social  Security 
Number,  and  case  niunber. 

SAFEGUARDS: 

Paper  records  are  stored  in  lockable 
filing  cabinets  or  secured  rooms. 
Automated  records  are  protected  by  ID/ 
password  security  system.  Records  are 
available  only  to  those  persons  whose 
official  duties  require  access. 

RETENTION  AND  DISPOSAL: 

Records  are  placed  in  inactive  files 
(cut  at  the  end  of  each  fiscal  year)  when 
the  case  is  closed.  Inactive  records  are 
destroyed  after  10  years. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Administrative  Sanctions 
Branch,  Office  of  the  Inspector  General 
Office  of  Personnel  Management,  1900  E 
Street,  NW.,  Room  CHP  1314, 
Washington,  EX:  20415-0001. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  contact  the 
system  manager  indicated  above. 
Individuals  must  furnish  the  following 
for  their  records  to  be  located  and 
identified: 

a.  Full  name. 

b.  Case  nimiber,  if  applicable. 

c.  Address. 

d.  Date  of  Birth. 

e.  Social  Security  Number  and  Tax 
Identification  Numt)er. 

f.  Health  Insurance  related 
Identification  Nimiber. 

RECORD  ACCESS  PROCEDURE: 

Individuals  wishing  to  request  access 
to  records  should  contact  the  system 
manager  indicated  above.  Individuals 
must  provide  the  following  information 
for  their  records  to  be  located  and 
identified: 

a.  Fuil  name. 

b.  Case  number,  if  applicable. 

c.  Address. 

d.  Date  of  Birth. 

e.  Social  Security  Number  and  Tax 
Identification  Niunber. 

f.  Health  Insurance  related 
Identification  Number. 

Individuals  requesting  access  must 
also  follow  the  OPM's  Privacy  Act 


regulations  regarding  verification  of 
identity  and  access  to  records  (5  CFR 
part  297). 

CONTESTMQ  RECORD  PROCEDURE: 

Individuals  wishing  to  request 
amendment  of  records  should  contact 
the  system  manager  indicated  above. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

b.  Case  number,  if  applicable. 

c.  Address. 

d.  Date  of  Birth. 

e.  Social  Security  Number  and  Tax 
Identificatron  Number. 

f.  Health  Insurance  related 
Identification  Number. 

Individuals  requesting  amendment 
must  also  follow  the  OPM's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  amendment  of  records  (5 
CFR  297). 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  from: 

a.  The  individual(s)  to  whom  the 
record  pertain(s). 

b.  Federal  agencies. 

c.  State  and  local  law  enforcement 
officials. 

d.  Private  agencies  and  organizations. 
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POSTAL  SERVICE 

Verification  Procedures  for  Second- 
Class  Put>Mcations 

AGENCY:  Postal  Service. 

ACTION:  Notice  of  revised  procedures. 

SUMMARY:  On  January  20, 1995.  the 
Postal  Service  published  a  notice  for 
public  comment  in  the  Federal  Register 
(60  FR  4207-4208)  concerning  revised 
procediues  for  conducting  verifications 
of  publications  authorized  for  maiUng  at 
second-class  postage  rates.  Under  the 
revised  procedures,  the  Postal  Service 
will  separate  the  verification  process 
into  two  reviews,  one  for  validating 
correct  postage  pajmient  and  one  for 
determining  continued  eligibility  for 
second-class  authorizations.  A  postage 
payment  review  will  be  conducted  at 
least  once  a  year  for  each  authorised 
second-class  publication.  An  eligibility 
review  will  be  conducted  as  determined 
by  the  Postal  Service  fi-om  circulation 
data  provided  by  the  publisher  of  an 
authorized  second-class  publication. 
EFFECTIVE  DATE:  August  31. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  J.  Mayhew.  (212)  613-8747. 


SUPPLEMENTARY  INFORMATION:  In 
accordance  with  its  statutory 
responsibilities,  the  Postal  Service  must 
ensure  that  authorized  second-class 
publications  meet  all  applicable  second- 
class  eligibility  requirements  and  that 
the  proper  amount  of  postage  is  paid  on 
mailings  of  those  second-class 
publications.  See  39  U.S.C.  404.  3685. 

The  physical  inspection  of  mailings  of 
second-class  publications  and  the 
examination  of  records  and 
documentation  related  to  those  mailings 
have  been  the  principal  means  used  by 
the  Postal  Service  to  carry  out  its 
statutory  responsibilities.  A  long- 
standing goal  of  the  Postal  Service  has 
been  to  review  all  publications  on  an 
annual  basis.  An  annual  review  of  every 
publication,  however,  has  not  always 
been  possible  at  all  post  offices, 
particularly  those  offices  where  large 
niunbers  of  different  publications  are 
entered  at  second-class  rates. 

1.  Background 

Ciurently,  the  Postal  Service 
schedules  a  second-class  publication  for 
review  every  1  to  3  years,  depending  on 
the  number  of  second-class  publications 
authorized  original  entry  at  the  post 
office  conducting  the  review.  For  the 
issue  of  the  publication  to  be  examined, 
the  review  centers  on  these  two 
activities: 

a.  Substantiating  that  the  publication 
meets  second-class  eligibility 
requirements,  particularly  circulation 
requirements. 

b.  Verifying  that  the  mailing  statement 
submitted  with  the  mailing  of  the 
publication  is  complete  and  the  postage 
payment  correct. 

After  a  careful  analysis  of  its  review 
procedures  for  second-class 
publications,  the  Postal  Service 
determined  that  the  current  procedures 
no  longer  promote  the  most  efficient  use 
of  postal  resources.  On  one  hand,  the 
Postal  Service  believes  that,  for  some 
publications,  eligibility  reviews  do  not 
serve  a  significant  purpose.  Where  other 
evidence  provides  assurance  that  a 
publication  remains  eligible  for  second- 
class  mailing  privileges,  an  on-site 
review  simply  confirms  a  fact  already 
known.  On  the  other  hand,  the  Postal 
Service  believes  that  annual  postage 
payment  reviews  for  all  publications  not 
only  confirm  the  acciu-acy  of  postage 
payment  but  also  prevent  a  potential  for 
long-term  accumulations  of  any  revenue 
deficiency  that  might  be  discovered 
diuing  the  reviews. 

Accordingly,  the  Postal  Service 
proposed  revising  its  review  procedures 
for  second-class  publications  by 
separating  the  procedures  along  the 
lines  of  the  two  review  activities,  each 


with  different  scheduling  criteria  as 
follows: 

a.  For  the  eligibility  review,  an  aimual 
review  is  to  be  conducted  only  for 
publications  with  a  confirmed 
Intimate  circulation  of  60  percent  or 
less  on  randomly  selected  issues. 

b.  For  the  postage  payment  review,  an 
annual  review  is  to  be  conducted  for  all 
publications,  regardless  of  the 
percentage  of  confirmed  legitimate 
circulation. 

The  proposed  changes  sought  to  shift 
postal  personnel  and  other  resources 
fit)m  vAifications  that  serve  limited 
purposes  (that  is,  eligibility  reviews  that 
only  confirm  independent  assurances  of 
continued  second-class  eligibility)  to 
verifications  that  respond  to  concerns 
about  revenue  protection  (that  is. 
postage  payment  reviews  that  uncover 
potential  revenue  deficiencies). 

2.  Revised  Procedures 

The  revised  review  procedures  will 
separate  the  postage  payment  review 
from  the  eligibility  review.  Each  second- 
class  publication  will  receive  an  annual 
postage  payment  review  at  each  post 
office  where  second-class  postage  is 
paid.  This  review  will  be  conducted  at 
the  time  of  mailing.  Publishers  claiming 
automation  and  presort  rates  will  also 
be  required,  at  the  time  of  the  postage 
payment  review,  to  submit 
dociunentation  substantiating  eligibility 
for  those  rates.  This  documentation 
consists  of  the  same  documentation 
already  required  under  current 
procedures. 

For  those  publications  subject  to 
circulation  standards  (general, 
requester,  institutions  and  societies,  and 
some  foreign),  the  Postal  Service  will 
determine  whether  to  conduct  an 
eligibility  review  by  using  the  data 
provided  by  the  publisher  on  PS  Form 
3526,  Statement  of  Ownership, 
Management,  and  Circulation  (that  is,  a 
review  will  be  scheduled  according  to 
the  percentage  of  paid  or  requested 
circulation  shown  on  the  form).  The 
Postal  Service  still  retains  its  right, 
however,  to  review  a  publication  if  a 
question  arises  about  the  eligibility  of 
that  publication  for  second-class 
mailing  privileges,  regardless  of  the  data 
provided  on  PS  Form  3526. 

When  a  second-class  publication  is 
selected  for  an  eligibility  review,  the 
publisher  will  be  notified  by  the  post 
office  serving  the  known  office  of 
publication.  The  publisher  will  be 
advised  of  the  issue  to  be  verified.  To 
conduct  the  review  as  quickly  and 
efficiently  as  possible,  the  Postal  Service 
will  ask  the  publisher  to  provide 
circulation  information  before  the 
review  date.  For  this  purpose,  the  Postal 
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Service  has  revised  PS  Form  3548, 
Review  and  Verification  of  Circulation. 

Accordingly,  the  original  entry  post 
office  will  mail  the  publisher  a  blank  PS 
Form  3548  with  a  cover  letter  asking  the 
publisher  to  complete  the  unshaded 
parts  of  the  form  for  a  specified 
publication  issue.  The  pubhsher  will 
have  15  days  from  the  receipt  of  the 
form  to  complete  and  return  the  form  to 
the  postmaster  of  the  original  entry 
office. 

The  unshaded  parts  of  PS  Form  3548 
filled  in  by  the  publisher  will  contain 
information  about  the  total  distribution 
of  the  issue  to  be  reviewed.  A  Postal 
Service  representative  will  examine  the 
circulation  records  at  the  known  office 
of  publication  to  verify  compliance  with 
circulation  requirements. 

Publications  reviewed  by  Postal 
Service-approved  independent  audit 
bureaus  will  continue  to  have  their 
eligibility  and  postage  payment  reviews 
conducted  by  those  bureaus.  Consistent 
with  current  practice,  the  Postal  Service 
still  retains  the  right  to  review  the 
records  of  any  pubUcation  and  to  reach 
its  own  conclusion  about  compliance  of 
the  publication  with  the  applicable 
eligibility  requirements.  Publications 
mailed  under  the  Centralized  Postage 
Payment  System  will  continue  to  have 
postage  payment  reviews  conducted 
annually  by  the  New  York  Rates  and 
Classification  Service  Center. 

3.  Public  Comments 

The  comment  period  ended  on 
February  21. 1995.  and  only  three 
written  comments  were  received.  After 
thorough  consideration  of  those 
comments,  the  Postal  Service  adopts  the 
revised  procedures  as  proposed. 

The  first  commenter  dia  not  object  to 
the  separation  of  the  review  process  into 
eligibility  and  postage  payment  reviews 
but  did  object  to  what  the  commenter 
viewed  as  "the  proposed  weakening  of 
ciurent  second-class  subscriber 
verification  procedures."  The 
commenter  expressed  concerns  that  the 
Postal  Service  would  determine  which 
publications  to  review  by  relying  solely 
on  data  provided  by  publishers  on  PS 
Form  3526.  Statement  of  Ownership. 
Management,  and  Circulation.  The 
commenter  asserted  that  reliance  on 
such  data  "is  inadequate  to  police  those 
who  misstate  circulation  data  so  as  to 
qualify  improperly  for  second-class 
mailing  privileges."  The  commenter 
also  objected  to  the  Postal  Service 
pohcy  concerning  the  release  of  second- 
class  mailing  statements  under  the 
Freedom  of  Information  Act. 

As  an  initial  matter,  the  Postal  Service 
plans  to  conduct  eligibility  reviews  of 
publications  whenever  it  believes  that 


valid  reasons  exist  for  such  reviews, 
regardless  of  the  data  provided  by  a 
publisher  on  Fonn  3526.  The  Postal 
Service  agrees  with  the  commenter  that 
the  vast  majority  of  publishers  file 
honest  reports  and  strongly  believes  that 
this  practice  will  not  change  with  the 
revised  review  procedures.  Those 
publishers  tempted  to  deceive  the  Postal 
Service  under  the  revised  procedures 
can  just  as  readily  provide  false 
information  under  ciuTent  procedures. 
Criminal  and  civil  fraud  provisions, 
however,  provide  a  strong  deterrent  to 
such  activity. 

As  far  as  the  commenter's  objection  to 
Postal  Service  pohcy  on  the  release  of 
mailing  statements  under  the  Freedom 
of  Information  Act,  a  response  to  that 
objection  is  outside  the  scope  of  this 
notice. 

The  second  commenter  expressed 
concerns  that  the  Postal  Service  was 
"moving  backw^d"  in  its  attempt  to 
conduct  reviews  of  authorized 
publications.  The  commenter  predicted 
that,  under  the  revised  review 
procedures,  entry  post  offices  serving 

Eublishers'  printers  and  fulfillment 
ouses  would  be  overwhelmed  with 
publication  issues  to  be  verified.  Such  a 
large  number  of  postage  payment 
reviews  to  be  conducted  at  one  time 
would,  according  to  the  commenter, 
delay  the  processing  of  publications  not 
having  appropriate  documentation  to 
support  analyses  of  zone-rated 
advertising  portions  in  the  publications. 
The  Postal  Service  assures  publishers 
that  the  revised  review  procedures  have 
been  tested  and  that  they  will  not  cause 
congestion  or  processing  delays  at 
business  mail  entry  units  or  detached 
mail  units.  The  documentation  from 
which  the  review  data  will  be  drawn  is 
the  same  documentation  required  with 
the  mailing  of  a  publication  under 
ciuTent  procedures.  The  Postal  Service 
wishes  to  remind  publishers  that 
although  some  shift  in  the  number  of 
reviews  will  occur  at  certain  post 
offices,  only  one  issue  of  a  publication 
will  be  reviewed  each  year  and 
publishers  will  receive  prior  notification 
of  the  review  date. 

The  third  commenter  remarked  that 
the  revised  procedures  are  too 
burdensome  because  they  impose  "a 
new  level  of  review  on  second-class 
publications"  and  because  they 
eliminate  the  "responsibility  bulk  mail 
acceptance  clerks  have  for  the 
information  and  advice  they  give 
mailers."  The  commenter,  while 
"agreelingj  with  the  philosophy"  that 
the  Postal  Service  should  conduct 
eligibility  reviews  "according  to  its 
judgment  of  the  necessity  for  the 
review,"  asserted  that  some  pubUshers 
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mail  publications  that  do  not  always 
qualify  for  second-class  rates  and  that 
revocations  of  second-class  mailing 
privileges  take  an  average  of  10  years, 
with  a  minimum  of  6  years. 

The  Postal  Service  believes  that  the 
revised  review  procedures  do  not  entail 
an  additional  level  of  review.  Postage 
payment  reviews  have  been  a  long- 
standing part  of  Postal  Service  audits  of 
second-class  publications.  The  revised 
procedures  ensure  that  all  publications 
are  reviewed  on  a  uniform  annual  basis 
in  contrast  to  the  current  system  in 
which  some  publications  are  reviewed 
at  least  three  times  as  often  as  others. 

The  Postal  Service  also  beUeves  that 
the  commenter's  concerns  that  the 
procedure  will  add  an  extra  layer  of  staff 
effort  and  increase  handling  costs  is 
unfounded.  The  revised  review 
procedures  simply  reallocate  current 
resources  to  more  productive  functions. 
These  procedtires  do  not  lessen  the 
responsibility  of  acceptance  clerks,  who 
perform  an  important  role  at  the  deposit 
point  in  examining  the  mail  for  proper 
preparation.  These  clerks  cannot  be 
expected,  however,  to  uncover  all 
possible  errors  dimng  their  reviews.  To 
do  so  would  require  an  in-depth 
scrutiny  that  increases  considerably  the 
cost  of  reviews,  if  done  on  each  mailing, 
and  delays  the  acceptance  and 
processing  of  the  mailing. 

With  respect  to  the  comment  about 
the  responsibility  of  postal  employees 
providing  accurate  information,  the 
Postal  Service  believes  that  the 
commenter  is  concerned  that  the  revised 
procedures  will  increase  revenue 
deficiency  assessments  and  possibly 
even  criminal  penalties,  both  of  which 
the  commenter  finds  objectionable  in 
cases  where  a  postal  employee  makes  an 
error  in  calculating  postage  or  accepting 
the  mail  or  the  employee  provides 
incorrect  advice  to  a  publisher  about 
second-class  eligibility  requirements. 
This  commenter's  concerns  suggest  that 
the  Postal  Service  audit  its  own 
acceptance  practices  at  postal  facilities 
and  devote  more  resources  to  training 
employees. 

The  commenter's  suggestions  about 
examining  acceptance  procedures  at 
business  mail  entry  units  and  improving 
employee  training  are  well  taken.  The 
Postal  Service  does,  in  fact,  conduct 
frequent  audits  of  mail  acceptance 
procedures  at  its  facilities.  The  Postal 
Service  also  provides  training  for  postal 
employees  throughout  the  year,  using 
classroom  and  on-the-job  instruction  to 
convey  the  intent  of  new  and  ciurent 
programs,  policies,  and  procedures. 

With  respect  to  the  concerns  about  the 
imposition  of  a  revenue  deficiency 
where  a  mailer  has  relied  on  the  advice 


of  a  postal  employee,  the  Postal  Service 
notes,  as  in  prior  rulemakings,  that  the 
Postal  Service  is  required  to  collect 
debts  owed  to  it  but  will  consider 
requests  for  relief  or  compromise  of 
deficiencies  on  a  case-by-case  basis, 
consistent  with  existing  policies.  See  59 
FR  23161-23162  (May  5, 1994). 

An  annual  postage  payment  review 
will  facilitate  the  discovery  of 
preparation  problems.  Although  this 
review,  on  occasion,  might  result  in  the 
assessment  of  a  revenue  deficiency,  an 
annual  review  avoids  the  expense  and 
processing  delays  associated  with  in- 
depth  reviews  of  each  mailing.  An 
annual  review  also  ensures  that  all 
publishers  0{>erate  under  the  same  rules, 
consistent  with  the  commenter's  belief 
that  the  eligibility  rules  for  second-class 
mailing  privileges  should  be  enforced 
xmiformly. 

Although  the  average  revocation 
action  does  not  approach  the  age 
estimated  in  the  comment,  the  Postal 
Service  acknowledges  that  venerable 
cases  exist.  The  Postal  Service  is  making 
efforts  to  expedite  these  cases  while 
complying  with  its  obligation  to  afford 
all  publishers  due  process. 

Appropriate  procedures  to  reflect 
these  changes  will  be  implemented 
upon  publication  of  this  notice. 
Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 
(FR  Doc.  95-18761  Filed  7-31-95;  8:45  ami 

NLUNQ  COOe  7710-t2-P 


Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Postal  Service. 

ACTION:  Notice  of  the  addition  of  three 

new  routine  uses  in  a  system  of  records. 

SUMMARY:  This  dociunent  publishes 
notice  of  the  addition  of  three  new 
routine  uses  to  Privacy  Act  system  of 
records  USPS  120.140,  Personnel 
Records — Employee  Assistance  Program 
(EAP)  Records.  One  routine  use  permits 
disclosure  to  a  contractor  and  is  adopted 
to  support  administration  and 
evaluation  of  the  Postal  Service's  EAP 
by  the  Public  Health  Service  (PHS)  and 
by  private  contractors.  The  other  two 
routine  uses  support  disclosures 
allowed  by  PHS  and  Postal  Service 
regulations.  One  permits  disclosure  to 
medical  personnel  to  the  extent 
necessary  to  meet  a  medical  emergency. 
The  other  one  allows  disclosure  to 
qualified  personnel  for  purposes  of 
conducting  research,  audit,  or  program 
evaluation. 

DATES:  This  proposal  will  become 
effective  without  further  notice 
September  11, 1995,  unless  comments 


received  on  or  before  that  date  result  in 
a  contrary  determination. 
ADDRESSES:  Written  comments  on  this 
proposal  should  be  mailed  or  delivered 
to  Payroll  Accoimting/Records,  United 
States  Postal  Service,  475  L'Enfant  Plaza 
SW,  Room  8650,  Washington,  DC 
20260-5242.  Copies  of  all  written 
comments  will  be  available  for  pubUc 
inspection  and  photocopying  between  8 
a.m.  and  4:45  p.m.,  Monday  through 
Friday,  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  E.  Sheriff  at  (202)  268-2608i 
SUPPLEMENTARY  INFORMATION:  The 
Division  of  Federal  Occupational  Health 
of  the  PHS  largely  administers  the 
Postal  Service's  new  EAP,  providing 
counseling  and  other  assistance  to  all 
postal  employees  and  their  family 
members.  EAP  services  are  also 
available  to  employees  and  family 
members  under  nine  pilot  programs 
administered  by  private  contractors  or 
in-house  by  the  Postal  Service.  In  order 
for  contractors  to  provide  program 
services  or  other  legitimate  agency 
functions,  such  as  program  evaluation, 
the  Postal  Service  must  release  to  the 
contractors  relevant  information  from 
EAP  records.  New  routine  use  No.  1 
allows  such  disclosure.  The  Postal 
Service  applied  this  routine  use  to  most 
of  its  systems  of  records  in  its  last 
compilation  of  records  systems 
published  in  the  Federal  Register  on 
October  26, 1989  (54  FR  43652-43715). 

In  addition,  PHS  and  Postal  Service 
regulations  applicable  to  program 
records  allow  disclosure  without  patient 
consent  to  medical  personnel  in  medical 
emergencies  and  for  research,  audit,  and 
evaluation  activities.  Although  these 
disclosures  are  permitted  to  some  extent 
by  exceptions  within  the  Privacy  Act, 
new  routine  uses  No.  2  and  No.  3  are 
added  to  clearly  permit  disclosures  that 
conform  with  PHS  and  Postal  Service 
regulations. 

The  system  changes  are  not  expected 
to  have  any  effect  on  individual  privacy 
rights.  EAP  participant  records  are 
protected  by  federal  law  and 
regulations,  and  these  records  receive 
the  highest  degree  of  confidentiality. 
Contractors  who  receive  information 
pursuant  to  new  routine  use  No.  1  are 
made  subject  to  subsection  (m)  of  the 
Privacy  Act  and  are  required  to  apply 
appropriate  protections  subject  to  the 
audit  and  inspection  of  the  Postal 
Inspection  Service.  An  interagency 
agreement  between  the  Postal  Service 
and  the  PHS  also  contains  provisions 
requiring  procedures  for  safeguarding 
the  confidentiality  of  EAP  records  and 
restricting  disclosure  by  the  PHS 
without  Postal  Service  approval.  In 
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addition,  the  PHS,  as  a  federal  agency, 
is  governed  by  the  Privacy  Act  with 
respect  to  the  handling  of  such  records. 

Routine  use  No.  2  parallels  the 
compelling  circiunstances  exception  in 
the  Privacy  Act  and  is  adopted  in 
conformance  with  PHS  and  Postal 
Service  regulations  allowing  disclosure 
in  medical  emergency  situations. 
Disclosure  is  limited  to  that  information 
necessary  to  meet  the  emergency. 

Similarly,  disclosure  under  routine 
use  No.  3  is  permitted  by  Postal  Service 
and  PHS  regulations  and,  to  some 
extent,  by  an  exception  in  the  Privacy 
Act.  Postal  Service  regulations  provide 
that  records  of  evaluation,  research,  or 
audit  resulting  &x)m  a  disclosure  imder 
routine  use  No.  3  may  not  contain 
personal  identifying  information. 

Pursuant  to  5  U.S.C.  552a(r)  and 
paragraph  4.c.(l)(f)  of  Appendix  1  of 
Office  of  Management  and  Budget 
Circular  A-130,  Federal  Information 
Resources  Management,  interested 
persons  are  invited  to  submit  written 
data,  views,  or  arguments  on  this 
proposal.  A  report  of  the  proposed 
system  has  been  sent  to  Congress  and  to 
the  Office  of  Management  and  Budget 
for  their  evaluation. 

The  most  recent  description  of  USPS 
120.140  appears  at  56  FR  21396  dated 
May  8, 1991.  It  is  proposed  that  routine 
uses  No.  1,  No.  2,  and  No.  3  be  added 
as  follows  to  that  system  description: 

USPS  120.144 

SYSTEM  MAKE: 

Personnel  Records — Employee 
Assistance  Program  (EAP)  Records, 
120.140. 


ROUTME  USES  Of  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUMNQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

il  1.  Records  or  information  from  this 
ystem  may  be  disclosed  to  an  expert, 
consultant,  or  other  individual  who  is 
under  contract  to  the  Postal  Service  to 
fulfill  an  agency  function,  but  only  to 
the  extent  necessary  to  fulfill  that 
function.  This  may  include  disclosure  to 
any  individual  with  whom  the  Postal 
Service  contracts  to  reproduce  by 
typing,  photocopying,  or  other  means 
any  records  for  use  by  Postal  Service 
officials  in  connection  with  their  official 
duties  or  to  any  individual  who 
performs  clerical  or  stenographic 
functions  relating  to  the  official 
business  of  the  Postal  Service. 

2.  Records  or  information  torn  this 
system  may  be  made  to  medical 
personnel  to  the  extent  necessary  to 
meet  a  medical  emergency  involving  the 
participant. 


3.  Non-identifying  records  or 
information  from  this  system  may  be 
disclosed  to  qualified  personnel  for 
purposes  of  research,  audit,  or  program 
evaluation. 
***** 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

IFR  Doc.  95-18848  Filed  7-31-95;  8:45  am) 

HLUNG  CODE  771»-12-4> 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Requests  Under  Review  by  the  Office 
of  Management  and  Budget 

Agency  Clearance  Officer:  Michael  E. 
Bartell,  (202)  942-8800 

Upon  Written  Request,  Copy 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings 
and  Information  Services,  450  Fifth 
Street  NW.,  Washington,  D.C.  02549 

Proposed  Amendments  to: 
Form  N-IA,  File  No.  270-21 
Form  N-3,  File  No.  270-281 
Form  12b-25,  File  No.  270-71 

Proposed  New  Rule: 
Rule  30b3-l,  File  No.  270-402 

Notice  is  hereby  given  that,  pursuant 
tQ  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.],  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  for  OMB 
approval  proposed  amendments  and  a 
new  proposed  rule  for  the  following: 

Form  N-IA  is  the  registration  form 
used  by  open-end  management 
investment  companies  ("mutual  funds") 
to  comply  with  the  registration 
statement  requirements  of  the 
Investment  Company  Act  of  1940 
("1940  Act")  and  to  register  their 
securities  under  the  Securities  Act  of 
1933  ("1933  Act").  Form  N-IA  permits 
mutual  funds,  including  money  market 
funds,  to  provide  investors  with  a 
simplified  prospectus  covering  matters 
of  fundamental  importance  about  the 
funds.  More  detailed  information  is 
provided  to  interested  investors  through 
the  Statement  of  Additional  Information 
("SAI"). 

The  proposed  amendments  would 
primarily  affect  money  market 
funds.The  amendments  'are  intended  to 
shorten  and  simplify  prospectuses  for 
money  market  funds  by  permitting  the 
funds  to  transfer  substantial  amounts  of 
detailed  information  regarding  their 
investment  policies  and  operations  to 
the  SAI,  and  by  otherwise  simplifying 
the  form's  requirements  and 
instructions.  While  prospectuses  are 
widely  distributed  by  funds  to 


shareholders  and  potential  investors, 
the  SAI  need  only  be  made  available  to 
investors  upon  request.  As  a  resuh,  it  is 
believed  that  the  approximately  1,300 
money  market  funds  subject  to  Form  N- 
lA's  requirements  would  experience 
reduced  printing  and  maiUng  costs 
associated  with  a  briefer  prospectus. 
There  would  be  no  reduction  or  increase 
in  the  reporting  burden  incurred  by 
money  market  funds  when  they  file 
their  Form  N-lA  registration  statements 
with  the  Commission  because  the  funds 
would  continue  to  be  required  to 
provide  almost  all  of  the  information 
eliminated  from  the  prospectus  in  the 
SAI.  As  a  result,  the  estimated  reporting 
burden  for  a  money  market  fund  filing 
Form  N-1 A  if  the  proposed 
amendments  are  adopted  would 
continue  to  be  1,064.24  hours. 

Similar  amendments  are  being 
proposed  to  Form  N-3,  the  registration 
form  used  by  separate  accounts 
organized  as  management  investment 
companies  ("separate  accounts")  to 
comply  with  the  registration  statement 
requirements  of  the  1940  Act  and  to 
register  their  securities  under  the  1933 
Act.  These  amendments  would  shorten 
the  prospectuses  of  separate  accounts 
that  are  money  market  funds  and  the  53 
separate  money  market  accounts  subject 
to  Form  N-3's  requirements  would 
experience  a  reduction  in  printing  and 
maiUng  costs  associated  with  a  briefer 
prospectus.  As  described  above  with 
regard  to  Form  N-IA.  there  will  be  no 
change  in  the  burden  associated  with 
filing  Form  N-3  registration  statements 
with  the  Commission  because  filers 
would  continue  to  be  required  to 
provide  almost  all  of  the  information 
eliAiinated  from  the  prospectus  in  the 
SAI.  As  a  result,  the  estimated  reporting 
burden  for  a  money  market  account 
filing  Form  N-3  if  the  proposed 
amendments  are  adopted  would 
continue  to  be  518  hours. 

Additional  amendments  are  being 
proposed  that  would  not  impose  any 
additional  recordkeeping  or  reporting 
burden  on  funds. 

Rule  12b-25  under  the  Securities 
Exchange  Act  of  1934  ("1934  Act") 
prescribes  the  manner  in  which 
notification  should  be  given  to  the 
Commission  when  certain  reports 
required  by  the  1934  and  1940  Acts  and 
rules  thereunder  are  filed  late.  Form 
12b-25  is  a  notification  of  the  late  filing 
by  a  registrant.  All  burdens  associated 
with  Rule  12b-25  are  reflected  in  the 
burdens  reports  for  Form  12b-25.  Under 
current  burden  estimates,  4,266 
respondents  file  Form  12b-25  annually 
at  2.5  burden  hours  per  response  with 
a  total  annual  burden  of  10,655  hours. 
Under  the  amendment  to  form  12b-25 
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being  proposed,  it  is  estimated  that  an 
additional  220  respondents  will  file 
Form  12b-25  annually  at  2.5  burden 
hours  per  response,  for  an  additional 
annual  burden  of  550  hours,  and  a 
revised  total  burden  of  11,105  hours. 

Proposed  Rule  30b3-l  requires  money 
market  funds  to  file  quarterly  reports 
with  the  Commission  detailing  their 
portfolio  holdings.  This  information 
will  better  enable  the  Commission  to 
detect  and  deter  money  market  fund 
non-compliance  with  the  federal 
securities  laws,  particularly  Rule  2a-7 
under  the  1940  Act,  the  rule  which 
restricts  the  types  of  instruments  in 
which  money  market  funds  can  invest. 
The  reports  would  be  filed 
electronically  through  the  Commission's 
electronic  filing  system,  called  EDGAR 
(Electronic  Data  Gathering,  Analysis  and 
Retrieval).  It  is  estimated  that  1.300 
respondents  will  file  the  report  foiu 
times  a  year  at  2  burden  hours  per 
response  for  a  total  burden  of  10,400 
hours  annually. 

General  comments  and  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Michael  E. 
Bartell,  Associate  Executive  Director, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549,  and  the  Clearance  Officer  for  the 
SEC,  Project  Numbers  3235-0307  (Form 
N-IA),  3235-0316  (Form  N-3).  and 
3235-0058  (Form  12b-25),  Office  of 
Management  and  Budget,  Room  3208, 
New  Executive  Office  Building, 
Washington,  D.C.  20543. 

Dated:  July  24, 1995. 
Margaret  H.  McFarland. 

Deputy  Secretary. 

[PR  Doc.  95-18815  Filed  7-31-95;  8:45  am) 

BILLMO  COOC  Wie-01-M 


[nele— a  No.  34-36025;  File  No.  SR-NASD- 
95-32] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  inc., 
Relating  to  Schedule  A  of  the  By-Laws 
Concerning  Registration  and  Filing 
Pees 

July  26, 1995. 

Piu^uant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  July  20, 1995,  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 


in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
NASD  has  designated  this  proposal  as 
one  estabhshing  or  changing  a  fee  imder 
§  19(b)(3)(A)(ii)  of  the  Act,  which 
renders  the  rule  effective  upon  the 
Commission's  receipt  of  this  filing.  The 
NASD  is,  however,  requesting  that  the 
fee  be  implemented  on  August  1, 1995. 
The  Commission  is  pubUshing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend 
Section  2  to  Schedule  A  of  the  By-Laws 
to  temporarily  increase  certain  filing 
fees  to  recover  the  costs  associated  with 
the  redesign  of  the  Central  Registration 
Depository  ("CRD").  Proposed  new 
language  is  italicized,  proposed 
deletions  are  in  brackets. 

Schedule  A 

Assessments  and  fees  pursuant  to  the 
provisions  of  Article  VI  of  the  By-Laws 
of  the  Corporation,  shall  be  determined 
on  the  following  basis. 

Fees 

Sec.  2. 

*        *        *        •        • 

(b)  Each  member  shall  be  assessed  a 
fee  of  [$65.00]  $85.00  for  each 
application  filed  with  the  Association 
for  registration  of  a  registered 
representative  or  registered  principal 
from  Auffist  1.  1995  through  December 
31, 1996.  Such  fee  shall  be  $70.00  from 
January  1,  1997  through  December  31, 
1997  and  shall  be  $65.00  thereafter. 
Additionally,  each  member  shall  be 
assessed  a  surcharge  of  [$85.00]  $95.00 
for  registrations  involving  a  special 
registration  review  filed  with  the 
Association  from  August  1,  1995 
through  December  31,  1997  and  shall  be 
$85.00  thereafter.  The  following  shall 
apply  to  the  filing  of  applications  to  re- 
register or  transfer  the  registration  of 
registered  persons  or  registered 
principals  in  connection  with 
acquisition  of  all  or  a  part  of  a  member's 
business  by  another  member: 


No.  of  registered  personnel  trans- 
ferred 


1,000-1,999 

2,000-2,999 

3,000-3,999 

4,000-^,999  

5,000  and  over 


Discount 
(percent) 


10 
20 
30 
40 
50 


(h)  (i)  Each  member  shall  be  assessed 
a  fee  of  [$25.00]  $40.00  for  each  notice 


of  termination  of  a  registered 
representative  or  registered  principal 
filed  with  the  Corporation  as  required 
by  Section  3  of  Article  IV  of  the  By- 
Laws  ^m  August  1,  1995  through 
December  31,  1996.  Such  fee  shall  be 
$35.00  from  January  1,  1997  through 
December  31,  1997  and  shall  be  $25.00 
thereafter. 

(ii)  A  late  filing  fee  of  [$50.00]  $65.00 
shall  be  assessed  a  member  who  fails  to 
file  with  the  Corporation  written  notice 
of  termination  of  a  registered 
representative  or  registered  principal 
within  thirty  (30)  calendar  days  of  such 
termination  from  August  1,  1995 
through  December  31,  1996.  Such  fee 
shall  be  $60.00  from  January  1,  1997 
through  December  31,  1997  and  shall  be 
$50.00  thereafter. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  NASD  has  a  major  systems 
development  project  underway  to 
completely  redesign  the  CRD.  The  CRD 
is  a  computerized  system  for  one-stop 
registration  and  licensing  of  NASD 
members  and  their  associated  persons. 
The  system  was  developed  in  1981  to 
standardize  and  streamline  the 
registration  process  by  accommodating  a 
single  filing  and  payment  of  fees  for 
registration  in  multiple  jurisdictions. 
Today  the  system  processes  filings  on 
behalf  of  50  states,  the  District  of 
Columbia  and  Puerto  Rico,  seven  (7) 
self-regulatory  organizations  and  the 
SEC. 

The  redesigned  CRD,  scheduled  for  a 
staged  implementation  in  1996-1997, 
will  feature  electronic  filings,  re- 
engineered  work  processes,  expedited 
relicensing  and  a  highly  structured, 
relational  database  to  better  serve  the 
information  requirements  of  regulators, 
members  and  investors.  In  addition,  the 
new  system  will  include  investment 
adviser  registration  for  the  SEC  and 
states,  an  E-mail  communication 
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capability  for  system  participants  and  a 
document  imaging/storage/retrieval 
service  for  support  documents  required 
jin  certain  filing  situations. 
I    The  NASD  had  originally  intended  to 
fund  the  CRD  redesign  effort  from  the 
current  registration  filing  fees  based  on 
expected  activity  levels  in  the  1995- 
1997  period.  In  1995  registration 
activity  declined  significantly,  and  the 
resulting  lower  revenue  levels  are  now 
expected  to  continue  through  1997.  The 
NASD  believes  it  is  necessary  to 
institute  the  temporary  fee  increase  in 
order  to  continue  the  investment  in  this 
important  systems  project.  The 
temporary  fees  will  be  implemented  on 
August  1, 1995,  and  will  apply  to  all 
filings  received  on  or  after  that  date.  The 
fee  increase  will  be  reduced  for  most 
types  of  filings  made  in  calendar  1997 
and  will  return  to  their  ciurent  levels  in 
calendar  1998. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(5)  of  the 
Act  *  which  requires  that  the  rules  of  the 
Association  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  in  that  the  proposed  rule 
provides  a  consistent  basis  for 
assessments  among  member  firms  and 
fairly  assesses  a  charge  to  cover  the 
costs  incurred  by  the  Association  in  the 
redesign  of  the  CRD  System. 

(B)  Self-Regulatory  Organization's  State 
on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

I  i   Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  Section 
19(b)(3)(D)(ii)oftheActand 
subparagraph  (e)  of  Rule  19b-4 
thereunder  in  that  it  constitutes  a  due, 
fee  or  other  charge.  However,  the  NASD 
has  determined  to  implement  the  rule 
change  on  August  1, 1995. 

At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 


necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Cimunents 

Interested  persons  are  invited  to 
submit  data,  views,  and  arguments 
concerning  the  foregoing.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-95-32  and  should  be 
submitted  by  August  22, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12). 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  95-18818  Filed  7-31-95;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  S-«23] 

Monnac  Marine  Transport,  inc.;  Notice 
of  Application  for  Modification  of 
Operating-Differential  Subsidy 
Agreement,  Contract  MA/MSB-295(c) 
and  extension  of  subsidizable  life  of 
the  MORMACSTAR  and  MORMACSUN 

By  application  dated  July  10, 1995, 
pursuant  to  section  605(b)  of  the 
Merchant  Marine  Act,  1936,  as  amended 
(Act)  Mormac  Marine  Transport,  Inc. 
(Mormac)  requests  that  the  subsidized 
life  of  the  MORMACSTAR  and  the 
MORMACSUN  (Vessels)  be  extended  to 
January  31, 1997.  In  addition,  pursuant 
to  Article  11-25  of  ODSA  MA/MSB- 
295(c)  Mormac  requests  that  Article  I- 
3(a)  of  ODSA  MA/MSB-295(c)  be 
modified  to  permit  a  subsidy  sharing 
arrangement  between  the  Vessels  and 
the  MORMACSKY. 


Monnac  notes  that  the  ODSA 
applicable  to  the  MORMACSKY  (MA/ 
MSB-295(c))  terminates  on  January  31, 
1997.  Without  an  extension  of  its 
subsidized  life  the  MORMACSTAR 
would  conclude  its  subsidized  life  on 
December  9, 1995  (MA/MSB-295(b)) 
and  the  MORMACSUN  would  conclude 
its  subsidized  life  on  June  22, 1996 
(MA/MSB-295(c)). 

Extending  the  subsidized  life  of  the 
Vessels  and  establishing  a  subsidy 
sharing  arrangement  will,  according  to 
Mormac,  permit  the  Vessels  to  remain 
active  participants  in  the  U.S.  foreign 
trade  for  one  additional  year  and  six 
additional  months,  respectively,  while 
concurrently  helping  to  ensure  the 
employment  of  U.S.  seafarers  for  this 
additional  time.  Mormac  also  points  out 
that'the  Vessels  would  remain  available 
for  use  in  times  of  national  emergency 
during  the  extended  subsidizable  life. 

Mormac  contends  that  the  Vessels  are 
actively  engaged  in  the  international 
trade  and  well  maintained.  Neither  is 
required  to  exit  the  trade  as  a  single  hull 
vessel  until  2003.  The  public  interest 
and  the  U.S.  merchant  marine,  Mormac 
asserts,  would  be  supported  by  the 
approval  of  its  request. 

This  application  may  be  inspected  in 
the  Office  of  the  Secretary,  Maritime 
Administration.  Any  person,  firm,  or 
corporation  having  any  interest  in  such 
application  and  desiring  to  submit 
comments  concerning  the  application 
must  file  written  comments  in  triplicate 
with  the  Secretary,  Maritime 
Administration,  Room  7210.  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  D.C.  20590.  Comments 
must  be  received  no  later  than  5:00  pjn. 
on  August  10, 1995.  This  notice  is 
published  as  a  matter  of  discretion  and 
publication  should  in  no  way  be 
considered  a  favorable  or  unfavorable 
decision  on  the  application,  as  filed  or 
as  may  be  amended.  The  Maritime 
Administration  will  consider  any 
comments  submitted  and  take  such 
action  with  respect  thereto  as  may  be 
deemed  appropriate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  (Operating-Differential 
Subsidies)). 

Dated:  July  26. 1995. 

By  Order  of  the  Maritime  Subsidy  Board. 
Joel  C.  Richard, 
Secretary. 
[FR  Doc.  95-18791  Filed  7-31-95;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

July  25, 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
OfBcer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Gearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue.  NW.,  Washington.  DC  2022©. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1056. 

Regulation  ID  Number:  INTL-61-86 
Final. 

Type  ^Review:  Extension. 

Title:  Foreign  Tax  Credit:  Notice  and 
Adjustment  Due  to  Foreign  Tax 
Redeterminations. 

Description:  Section  905(c)  requires 
notification  and  redetermination  of  a 
taxpayer's  United  States  tax  liability  to 
accoimt  for  the  effect  of  a  foreign  tax 
redetermination,  in  certain  cases.  The 
reporting  requirements  will  enable  the 
Internal  Revenue  Service  to  reccmipute 
a  taxpayer's  United  States  tax  liability. 

Respondents:  Individuals  or 
households,  Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
10.000. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
8,750  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Simderhauf 
(202)  395-7340.  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Dale  A.  Morgan, 

Departmental  Reports  Managpment  Officer. 
IFR  Doc.  95-18844  Filed  7-31-95:  8:45  am] 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

July  25, 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public  .. 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
PubKc  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  S«vice  (IRS) 

OMB  Number:  1545-1013. 

Form  Number:  IRS  Form  8612. 

Type  of  Review:  Revision. 

Title:  Retiun  of  Excise  Tax  on 
Undistributed  Income  of  Real  Estate 
Investment  Trusts. 

Description:  Form  8612  is  used  by  real 
estate  investment  trusts  to  compute  and 
pay  the  excise  tax  on  undistributed 
income  imposed  under  section  4981. 
IRS  uses  the  information  to  verify  that 
the  correct  amotmt  of  tax  has  been 
reported. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  20. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 6  hours,  13  minutes. 

Learning  aoout  the  law  or  the  form — 
1  hour,  35  minutes. 

Preparing  and  sending  the  form  to  the 
IRS — 1  hour,  46  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  191  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
(PR  Doc.  95-18846  Filed  7-31-95;  8:45  am] 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

July  25, 1995. 

The  Department  of  Treasiuy  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Reveneu  Service  (IRS) 

OMB  Number:  1545-0047. 

Form  Number:  TRS  Form  990  and 
Schedule  A  (Form  990). 

Type  of  Review:  Extension. 

Title:  Retiuu  of  Organization  Exempt 
From  Income  Tax  Under  Section  501(c) 
of  the  Internal  Revenue  Code  (except 
black  lung  benefit  trust  or  private 
foundation)  ot  section  4947(a)(1) 
nonexempt  charitable  trust  (Form  990). 

Organization  Exempt  Under  Section 
501(c)(3)  (Except  Private  Foimdation), 
501(e),  501(f),  501(k),  or  Section 
4947(a)(1)  Nonexempt  Charitable  Trust, 
Supplementary  Information  (Schedule 
A  (Form  990)). 

Description:  Form  990  is  needed  to 
determine  that  the  Internal  Revenue 
Code  (IRC)  section  501(a)  tax-exempt 
organizations  fulfill  the  operating 
conditions  of  their  tax  exemption. 
Schedule  A  (Form  990)  is  used  to  elicit 
special  information  irom  section 
501(c)(3)  organizations.  IRS  uses  the 
information  fit>m  these  forms  to 
determine  if  the  filers  are  operating 
within  the  rules  of  their  exemption. 

Respondents:  Not-for-profit 
institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  327,953 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping 

Learning  alx)ut  the  law  or  the  form „ .. 

Prepanng  the  form 

Copying,  assembling,  and  sending  the  form  to  the  IRS 


Form  990 


92  hrs.,  47  min. 
17  hrs.,  5  min. . 
22  hrs.,  9  min. . 
48  min 


Schedule  A 


49  hrs.,  59  min. 

9  hrs.,  8  min. 

10  hrs.,  22  min. 
0 


Frequenty  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  52,372,061 
hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Dale  A.  Moi:gan 

Departmental  Reports  Management  Officer. 
[FR  Doc.  95-18845  Filed  7-31-95;  8:45  am] 

BILLING  C006  4830-01-P 

[Treasury  Directive  Number  15-13] 

Delegation  of  Authority  to  the  Director, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Under  31  U.S.C.  333,  Misuse 
of  Treasury  Name  or  Symbol 

Dated:  July  24, 1995. 

1.  Purpose.  This  Directive  delegates  to 
the  Director.  Bureau  of  Alcohol, 
Tobacco  and  Firearms  ("ATF"),  certain 
criminal  investigatory  authority  and 
civil  penalty  enforcement  authority 
under  31  U.S.C.  333  relating  to  misuse 
of  the  name  or  symbol  of  the 
Department  of  the  Treasury  or  any 
Treasury  component  or  employee 
thereof  as  specified  below. 

2.  Delegation.  By  virtue  of  the 
authority  vested  in  the  Secretary  of  the 
Treasury  by  31  U.S.C.  333,  and  the 
authority  delegated  to  the  Under 
Secretary  (Enforcement)  by  Treasury 
Order  (TO)  101-05,  there  is  hereby 
delegated  to  the  Director,  Bureau  of 
Alcohol,  Tobacco  and  Firearms, 
authority  to  investigate  criminal 
violations  of,  and  to  assess  civil 
penalties  under,  section  333  involving: 
(a)  the  misuse  of  the  name  or  symbol  of 
the  Bureau  of  Alcohol,  Tobacco  and 
Firearms  or  the  name  of  any  ATF 
employee;  or  (b)  the  name  or  symbol  of 
the  Department  of  the  Treasury  or  the 
Secretary  or  any  Treasury  employee  in 
connection  with  activities  within  the 
jurisdiction  of  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 

3.  Civil  Penalty  Authority.  The 
Director,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  will  assess,  mitigate  and 
collect  civil  penalties  in  accordance 
with  guidelines  issued  by  the  Office  of 
the  Under  Secretary  (Enforcement). 

4.  Redelegation.  The  authority 
delegated  by  this  Directive  may  be 
redelegated. 

5.  Authorities. 

a.  TO  101-05,  "Reporting 
Relationships  and  Supervision  of 
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Officials,  Offices  and  Bureaus, 
Delegation  of  Certain  Authority,  and 
Order  of  Succession  in  the  Department 
of  the  Treasury." 
b.  31  U.S.C.  333. 

6.  References. 

a.  Treasury  Directive  (TD)  73-03, 
"Official  Flags  of  the  Department  of  the 
Treasury." 

b.  TD  73-04,  "Official  Seal  of  the 
Department  of  the  Treasury. " 

c.  18  U.S.C.  701. 

7.  Expiration  Date.  This  Directive 
shall  expire  three  years  from  the  date  of 
issuance  unless  cancelled  or  superseded 
by  that  date. 

8.  Office  of  Primary  Interest.  Office  of 
the  Under  Secretary  (Enforcement). 
Ronald  K.  Noble, 

Under  Secretary  (Enforcement). 

[FR  Doc.  95-18841  Filed  7-31-95;  8:45  am) 

BILLING  CODE  4«10-28-P 

[Treasury  Directive  Number  15-31] 

Delegation  of  Authority  to  the 
Commissioner,  United  States  Customs 
Service,  Under  31  U.S.C.  333.  Misuse 
of  Treasury  Name  or  SymtMl 

Dated:  July  24, 1995. 

1.  Purpose.  This  Directive  delegates  to 
the  Commissioner,  United  States 
Customs  Service,  certain  criminal 
investigatory  authority  and  civil  penalty 
enforcement  authority  under  31  U.S.C. 
333  relating  to  misuse  of  the  name  or 
symbol  of  the-Department  of  the 
Treasury  or  any  Treasiu7  component  or 
employee  thereof  as  specified  below. 

2.  Delegation.  By  virtue  of  the 
authority  vested  in  the  Secretary  of  the 
Treasury  by  31  U.S.C.  333,  and  the 
authority  delegated  to  the  Under 
Secretary  (Enforcement)  by  Treasury 
Order  (TO)  101-05,  there  is  hereby 
delegated  to  the  Commissioner,  United 
States  Customs  Service,  authority  to 
investigate  criminal  violations  of,  and  to 
assess  civil  penalties  under,  section  333 
involving:  (a)  The  misuse  of  the  name  or 
symbol  of  the  Customs  Service  or  the 
name  of  any  Customs  employee;  or  (b) 
the  name  or  symbol  of  the  Department 
of  the  Treasury  or  the  Secretary  or  any 
Treasury  employee  in  connection  with 
activities  within  the  jiuisdiction  of  the 
Customs  Service. 

3.  Civil  Penalty  Authority.  The 
Commissioner,  United  States  Customs 
Service,  will  assess,  mitigate  and  collect 
civil  penalties  in  accordance  with 
guidelines  issued  by  the  Office  of  the 
Under  Secretary  (Enforcement). 

4.  Redelegation.  The  authority 
delegated  by  this  Directive  may  be 
redelegated. 

5.  Authorities. 


a.  TO  101-05,  "Reporting 
Relationships  and  Supervision  of 
Officials,  Offices  and  Bureaus, 
Delegation  of  Certain  Authority,  and 
Order  of  Succession  in  the  Department 
of  the  Treasury." 

b.  31  U.S.C.  333. 

6.  References. 

a.  Treasury  Directive  (TD)  73-03, 
"Official  Flags  of  the  Department  of  the 
Treasury." 

b.  TD  73-04.  "Official  Seal  of  the 
Department  of  the  Treasury." 

c.  18  U.S.C.  701. 

7.  Expiration  Date.  This  Directive 
shall  expire  three  years  from  the  date  of 
issuance  imless  cancelled  or  superseded 
by  that  date. 

8.  Office  of  Primaryjnterest.  Office  of 
the  Under  SecretpylEnforcement). 
Ronald  K.  Noble/ 

Under  Secretary  (Enforcement). 

(FR  Doc.  95-18842  Filed  7-31-95;  8:45  am] 

MLUNG  COOE  4«10-2S-P 

[Treasury  Directive  Number  15-43] 

Delegation  of  Authority  to  the 
Commissioner,  kitemal  Revenue 
Service,  Under  31  U.S.C.  333,  Misuse 
of  Treasury  Name  or  Symbol 

Dated:  July  24. 1995. 

1.  Purpose.  This  Directive  delegates  to 
the  Commissioner,  Internal  Revenue 
Service,  criminal  investigatory  authority 
and  civil  penalty  enforcement  authority 
under  31  U.S.C.  333  relating  to  misuse 
of  the  name  or  symbol  of  the 
Department  of  the  Treasury  or  any 
Treasury  component  or  employee 
thereof  as  specified  below. 

2.  Delegation.  By  virtue  of  the 
authority  vested  in  the  Secretary  of  the 
Treasury  by  31  U.S.C.  333,  and  the 
authority  delegated  to  the  Under 
Secretary  (Enforcement)  by  Treasury 
Order  (TO)  101-05,  there  is  hereby 
delegated  to  the  Commissioner,  Internal 
Revenue  Service,  authority  to 
investigate  criminal  violations  of,  and  to 
assess  civil  penalties  under,  section  333 
involving:  (a)  The  misuse  of  the  name  or 
symbol  of  the  Internal  Revenue  Service 
or  the  name  of  any  IRS  employee;  or  (b) 
the  name  or  symbol  of  the  Department 
of  the  Treasury  or  the  Secretary  or  any 
Treasury  employee  in  connection  with 
activities  within  the  jurisdiction  of  the 
Internal  Revenue  Service. 

3.  Civil  Penalty  Authority.  The 
Commissioner,  Internal  Revenue 
Service,  will  assess,  mitigate  and  collect 
civil  penalties  in  accordance  with 
guidelines  issued  by  the  Office  of  the 
Under  Secretary  (Enforcement). 

4.  Redelegation.  The  authority 
delegated  by  this  Directive  may  be 
redelegated. 
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5.  Authorities. 

a.  TO  101-05,  "Reporting 
Relationships  and  Supervision  of 
Officials.  Offices  and  Bureaus, 
Delegayon  of  Certain  Authority,  and 
Order  of  Succession  in  the  Department 
of  the  Treasury." 

b.  31  U.S.C  333. 

6.  References. 

a.  Treasury  Directive  (TD)  73-03, 
"Official  Flags  of  the  Department  of  the 
Treasury." 

b.  TD  73-04,  "Official  Seal  of  the 
Department  of  the  Treasury." 

c  18  U.S.C.  701. 

7.  Expiration  Date.  This  Directive 
shall  expire  three  years  from  the  date  of 
issuance  unless  cancelled  or  superseded 
by  that  date. 

8.  Office  of  Primary  Interest.  Office  of 
the  Under  Secretary  (Enforcement). 
KMaldK.N«Ue, 

Under  Secretary  (Enforcement). 

(FR  Doc  9S-18S43  Piled  7-31-95: 8:45  am] 

WUMt  COM  4«IO-2S-P 


Customs  Sarvlc* 
[T.D.  96-57] 

CancelUrtioii  of  Customs  Broker 
Licenses 

AOENCV:  Ciistoms  Service,  Department 

of  the  Treasury. 

ACTION:  Cancellation  of  licenses. 

SUMMARY;  Notice  is  hereby  given  that, 
pursuant  to  19  CFR  111.51(a).  the 
following  Customs  broker  licenses  have 
been  cancelled  due  to  the  death  of  the 
broker.  These  licenses  were  issued  in 
the  Houston-Galveston  District 

James  Costello— 06974 
Allan  Frank  LaBay— 02640 
Robert  Wayne  Manuel— 05155 
Walter  Revere  Zanes,  }r.— 02855 
Pamela ).  McGruder— 11011 

Dated:  July  25, 1995. 
Philip  Metzger. 
Director,  Trade  Compliance. 
(FR  Doc  95-18746  Filed  7-31-95: 8:45  am) 
MLUNQ  cooe  4«2»-oa^ 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Ot))ects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.985,  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29, 1978), 
and  Delegation  Order  No.  85-5  of  June 


27, 1985  (50  FR  27293.  July  2, 1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  "Art,  Politics 
and  Change:  Jewish  Artists  in  Russia, 
1890-1990"  (See  list).>  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States, 
are  of  cultural  significance.  These 
objects  are  imported  pursuant  to  a  loan 
agreement  wiUi  the  foreign  lenders.  I 
also  determine  that  the  temporary 
exhibition  or  display  of  the  listed 
exhibit  objects  at  The  Jewish  Museum, 
New  York.  New  York  from  on  or  about 
September  24, 1995.  to  on  or  about 
January  28. 1996,  and  at  one  or  more 
subsequent  U.S.  locations  yet  to  be 
determined,  is  in  the  national  interest. 
Public  Notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Kegisler. 

Dated:  July  26, 1995. 
Lee  Jin, 

General  Counsel. 

(FR  Doc  9^18759  Filed  7-31-^5;  8:45  am] 
1UMQ  COOe  MM  »l  M 


Culturally  Significant  Ob}ects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vaMed  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FTl  13359.  March  29. 1978), 
and  Delegation  Order  No.  85-5  of  June 
27, 1985  (50  FR  27393,  July  2, 1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit.  "PARIS 
MODERN:  The  Swedish  Ballet  1920- 
1925"  (See  list  >),  imported  from  abroad 
for  the  temporary  exhibition  without 
profit  within  the  United  States,  are  of 
cultural  significance.  These  objects  are 
imported  pursuant  to  a  loan  agreement 
with  the  foreign  lenders.  I  also 
determined  that  the  exhibition  or 
display  of  the  listed  exhibit  objects  at 
The  Museum  at  the  Fashion  Institute, 
New  York,  New  York  from  on  or  about 
October  9, 1995,  through  January  15. 
1996;  The  McNay  Art  Musexmi.  San 
Antonio,  Texas  from  on  or  about 
February  12, 1996  through  May  12, 
1996;  and  The  Fine  Arts  Museums  of 
San  Francisco.  San  Francisco.  California 


>  A  copy  of  this  list  may  be  obtained  by 
contacting  Mr.  Paul  W.  Manning  of  the  Office  of  the 
General  Counsel  of  USIA.  The  telephone  number  is 
202  619-5997,  and  the  address  is  Room  700,  U.S. 
Information  Agency,  301  Fourth  Street,  S.W., 
Washington,  D.C.  20547. 

*  A  copy  of  this  list  may  be  obtained  by 
contacting  Mrs.  Carol  B.  Epstein,  Assistant  General 
Counsel,  at  202/619-6981,  and  the  address  is  Room 
700.  U.S.  Information  Agency,  301  4th  Street,  S.W., 
Washington.  D.C  20547-0001 


irom  on  or  about  June  15, 1996  through 
September  8, 1996,  is  in  the  national 
interest.  Public  Notice  of  this 
determination  is  ordered  to  be 
published  in  the  Federal  Register. 

Dated:  July  26, 1995. 
Let  Jin, 

General  Counsel. 

[FR  Doc  95-18758  Filed  7-31-95;  8:45  am] 
BNJJNO  COM  a23ft41-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Request  for  Public  Comments  on 
Proposed  Information  Collections 

AOENCV:  Veterans  Benefits 

Administration,  Department  of  Veterans 

Affairs. 

action;  Notice. 

SUMMARY:  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  will  submit  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  pnqiosals  for  the 
collection  of  informationutnder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 

OMB  Control  Number:  2900-0031. 

Title  and  Fanm  Number:  Veterans 
Supplemental  Application  for 
Assistance  in  Acquiring  Specially 
Adapted  Housing,  VA  Form  26-4555C. 

Type  of  Information  Collection: 
Revision  of  a  currenUy  approved 
collection. 

Need  and  Uses:  The  form  is  used  by 
veterans  to  apply  for  specially  adapted 
housing  grants.  The  information  is  used 
by  VBA  to  determine  if  it  is 
economically  feasible  for  a  veteran  to 
reside  in  specially  adapted  housing  and 
also  to  compute  the  proper  grant 
amount. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  115  hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  One  time. 

Estimated  Number  of  Respondents: 
460. 

OMB  Control  Number:  2900-0463. 

Title  and  Form  Number:  Notice  of 
Waiver  of  VA  Compensation  or  Pension 
to  Receive  Military  Pay  and  Allowance, 
VA  Form  21-8951. 

Type  of  Information  Collection: 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

Need  and  Uses:  The  form  is  to  be  used 
by  a  VA  beneficiary  who  is  also  a 
reservist  or  guardsman  to  report  the 
number  of  days  he  or  she  is  in  training 
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and  to  waive  VA  disability  benefits  for 
an  equal  number  of  days.  The 
information  will  be  used  by  VBA  to 
adjust  VA  benefits,  thus  preventing  an 
overpayment. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  700  hours. 
Estimated  Average  Burden  Per 
Respondent:  2  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Number  of  Respondents: 
21,000. 

ADDRESSES:  Requests  for  copies  of  the 
forms,  the  request  for  clearance,  and 
supporting  docvunentation  or  comments 
and  recommendations  concerning  the 
proposals  should  be  directed  to  Trish 
Fineran,  Veterans  Benefits 
Administration  (20M30),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420,  (202)  273- 
6886. 

DATES:  Comments  and 
recommendations  on  the  proposals  for 
the  collection  of  information  should  be 
received  on  or  before  October  2, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Taylor,  VA  Clearance  Officer  (045A4), 
(202) 565-4412. 

Dated:  July  25, 1995. 


By  direction  of  the  Secretary. 
Wiiliam  T.  Moi-gan, 
Management  Analyst  Officer. 
[FR  Doc.  95-18767  Filed  7-31-95;  8:45  am) 
BILLING  CODE  S32IM)1-M 


Requests  for  Public  Comments  on 
Proposed  Collections  of  information 

AGENCY:  Office  of  Information  Resources 
Management,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Office  of  Information 
Resources  Management  (IRM), 
Department  of  Veterans  Affairs,  will 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  the  following  proposals 
for  the  collection  of  information  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
OMB  Control  Number:  2900-0028 
Titie  and  Form  Number:  Application  for 
Service  Representatives  for  Placement 
on  Mailing  List,  VA  Form  3215 
Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection 
Need  and  Uses:  The  form  is  used  by 
service  organizations  for  placing  their 
representatives  on  the  mailing  list  to 
receive  VA  publications.  The 
information  is  used  by  VA  regional 


offices  for  forwarding  publications  to 
the  service  organizations  to  be  used  in 
rendering  services  and  representation 
to  veterans,  their  spouses  and 
dependents 
Affected  Public:  Individuals  or 

households 
Estimated  Annual  Burden:  150  hours 
Estimated  Average  Burden  Per 

Respondent:  10  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Number  of  Respondents:  150 
ADDRESSES:  Requests  for  a  copy  of  the 
form,  the  request  for  clearance,  and 
supporting  documentation  or  comments 
and  recommendations  concerning  the 
proposal  should  be  directed  to  Ron 
Taylor,  Information  Management 
Service  (045 A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  565- 
4412. 

DATES:  Comments  and 
recommendations  on  the  proposals  for 
the  collection  of  information  should  be 
received  by  October  2, 1995. 

Dated:  July  25, 1995. 

By  direction  of  the  Secretary. 
Wiliiun  T.  Morgan, 
Management  Analyst  Officer. 
(FR  Doc.  95-18768  Filed  7-31-95;  8:45  amj 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b<e)(3). 


FEDERAL  COMMUNICATIONS  COMMISSION 

FCC  To  Hold  Open  Commission 
Meeting  Thursday,  August  3, 1995 

The  Federal  Communications' 
Commission  will  hold  an  Open  Meeting 
Qn  the  subjects  listed  below  on 
Tliursday,  August  3, 1995,  which  is 
scheduled  to  commence  at  9:30  a.m.,  in 
Room  856,  at  1919  M  Street,  NW., 
Washington,  DC. 

Item  No.,  Bureau,  and  Subject 

1 — Common  Carrier — ^Title:  Final  Report  of 
the  Hearing  Aid-Compatibility  Negotiated 
Rulemaking  Conmiittee  (CC  Docket  No.  87- 
124).  Summary:  The  Commission  will  be 
presented  with  a  staff  report  on  the 
recommendations  of  the  Hearing  Aid- 
Compatibility  Negotiated  Rulemaking 
Committee. 

2 — Common  Carrier — Title:  Report  on 
Consimier  Protection  and  Enforcement 
Issues.  Siunmary:  The  Commission  will  be 
presented  with  a  staff  report  on  Common 
Carrier-related  consumer  protection  and 
enforcement  issues. 

3 — International — Title:  Progress  Statement 
on  International  Dial-a-pom  Crackdown. 
Summary:  The  Commission  will  be 
presented  with  a  staff  report  on  the 
crackdown  on  international  dial-a-pom. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Audrey  Spivack  or  Maureem  Peratino, 
Office  of  Public  Affairs,  telephone 
number  (202)  418-0500. 

Dated:  July  27, 1995. 
Federal  Conunimications  Commission. 
William  F.  Galon, 
Acting  Secretary. 
(FR  Doc.  95-18951  Filed  7-28-95;  2:27  pm] 

BHJJNO  COOE  VnZ-W-f 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11  a.m.,  Monday,  Augiist 
7, 1995. 


PLACE:  William  McChesney  Martin,  Jr. 
Federal  Reserve  Board  Building,  C 
Street  entrance  between  20th  and  2lst 
Streets,  NW.,  Washington,  DC  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  firom  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
annoimcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  July  28. 1995. 
Jennifier  ).  Johnson, 

Deputy  Secretary  of  the  Board. 

|FR  Doc.  95-19051  Filed  7-28-95;  3:52  pm) 

BILLMQ  COOE  C^O-OI-P 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Week  of  July  31,  August  7, 14,  and 

21, 1995. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  July  31 

There  are  no  meetings  scheduled  for  the 
Week  of  July  31. 

Week  of  August  7— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  August  7. 

Week  irf  August  14— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  August  14. 

Week  of  August  21— Tentative 

Tuesday,  August  22 
10:00  a.m. 


Briefing  on  Changes  to  the  Performance 

Indicator  Program  (Public  Meeting) 
(Contact:  Steve  Mays,  301-415-7496) 
11:30  a.m. 
Affirmation  Session  (Public  Meeting) 
(Please  Note:  This  item  will  be  affirmed 
inmiediately  following  the  conclusion  of 
the  preceding  meeting.) 
a.  Final  Amendment  to  10  CFR  Part  50, 
Appendix  J,  "Containment  Leakage 
Testing,"  to  Adopt  Performance-Oriented 
and  Risk-Based  Approaches  (Tentative) 
(Contact:  Andrew  Bates,  301-415-1963) 
Note:  The  Nuclear  Regulatory  Conunission 
is  operating  under  a  delegation  of  authority 
to  Chairman  Shirley  A.  Jackson,  because  with 
three  vacancies  on  the  Commission,  it  is 
temporarily  without  a  quonmi.  As  a  legal 
matter,  therefore,  the  Sunshine  Act  does  not 
apply;  but  in  the  interests  of  openness  and 
public  accoimtability,  the  Commission  will 
conduct  business  as  though  the  Sunshine  Act 
were  applicable. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  415-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)  415-1661. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1963). 

Inaddition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  alb@nrc.gov  or 
gkt@nrc.gov. 
William  M.  Hill,  Jr.. 
SECY  Tracking  Officer,  Office  of  the 
Secretary. 
(FR  Doc.  95-18922  Filed  7-28-95;  10:25  ami 
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Part  II 


Department  of  Labor 

Pension  and  Welfare  Benefits 
Administration 


29  CFR  Part  2510 

Plans  Established  or  Maintained  Pursuant 
to  Collective  Bargaining  Agreements; 
Proposed  Rule 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2510 
RIN  1210-nAA48 

Proposed  Regulation  for  Plans 
Estat>llshed  or  Maintained  Pursuant  to 
Collective  Bargaining  Agreements 
Under  Section  3(40)  (A) 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains  a 
proposed  regulation  under  the 
Employee  Retirement  Income  Seciuity 
Act  of  1974.  as  amended.  29  U.S.C. 
1001-1461  (ERISA  or  the  Act),  setting 
forth  specific  criteria  that  must  be  met 
in  order  for  the  Secretary  of  Labor  (the 
Secretary)  to  find  that  an  agreement  is 
a  collective  bargaining  agreement  for 
purposes  of  this  section.  The  proposed 
regulation  also  sets  forth  criteria  for 
determining  when  an  employee  benefit 
plan  is  established  or  maintained  imder 
or  pursuant  to  such  an  agreement. 
Employee  benefit  plans  tha>  meet  the 
requirements  of  the  proposed  regulation 
are  excluded  from  the  definition  of 
"multiple  employer  welfare 
arrangements"  under  section  3(40)  of 
ERISA  and  consequently  are  not  subject 
to  state  regulation  of  multiple  employer 
welfare  arrangements  as  provided  for  by 
the  Act.  If  adopted,  the  proposed 
regulation  would  affect  employee 
welfare  benefit  plans,  their  sponsors, 
participants,  and  beneficiaries  as  well  as 
service  providers  to  plans. 
DATES:  Written  comments  concerning 
this  proposed  rule  must  be  received  by 
October  2, 1995. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
(preferably  three  copies)  concerning  the 
proposals  herein  to:  Pension  and 
Welfare  Benefits  Administration,  Room 
N-5669.  U.S.  Department  of  Labor.  200 
Constitution  Ave..  N.W.,  Washington, 
DC  20210.  Attention:  Proposed 
Regulation  Under  Section  3(40).  All 
submissions  will  be  open  to  public 
inspection  at  the  Public  Documents 
Room,  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5638,  200  Constitution 
Ave.,  N.W.,  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Connor.  Office  of  Regulations  and 
Interpretations.  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  Rm  N-5669.  200 
Constitution  Ave..  N.W..  Washing^, 


DC  20210  (telephone  (202)  219-8671)  or 
Cynthia  Caldwell  Weglicki,  Office  of  the 
SoUcitor.  Plan  Benefits  Security 
Division.  U.S.  Department  of  Labor.  Rm 
N-4611,  200  Constitution  Ave.,  N.W.. 
Washington.  DC  20210  (telephone  (202) 
219-4592).  These  are  not  toll-free 
numbers. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Notice  is  hereby  given  of  a  proposed 
regulation  under  section  3(40)  of  ERISA, 
29  U.S.C.  1002(40).  Section  3(40)(A) 
defines  the  term  multiple  employer 
welfare  arrangement  (MEW A)  in 
pertinent  part  as  follows: 

The  term  "multiple  employer  wel&re 
arrangement"  means  an  employee  welfare 
benefit  plan,  or  any  other  arrangement  (other 
than  an  employee  welfare  benefit  plan), 
which  is  established  or  maintained  for  the 
piupose  of  offering  or  providing  any  benefit 
described  in  paragraph  (1)  [of  section  3  of  the 
Act]  to  the  employees  of  two  or  more 
employers  (including  one  or  more  self- 
employed  individuals),  or  to  their 
beneficiaries,  except  that  such  term  does  not 
include  any  such  plan  or  other  arrangement 
which  is  established  or  maintained — 

(i)  under  or  pursuant  to  one  or  more 
agreements  which  the  Secretary  finds  to  be 
collective  bargaining  agreements  *  *  *. 

This  provision  was  added  to  ERISA 
by  the  Multiple  Employer  Welfare 
Arrangement  Act  of  1983,  Sec.  302(b), 
Pub.  L.  97-473,  96  Stat.  2611,  2612  (29 
U.S.C.  1002(40)),  which  also  amended 
section  5140))  of  ERISA.  Section  514(a) 
of  the  Act  provides  that  state  laws 
which  relate  to  employee  benefit  plans 
are  generally  preempted  by  ERISA. 
Section  514(b)  sets  forth  exceptions  to 
the  general  rule  of  section  514(a)  and 
subjects  employee  benefit  plans  that  are 
MEW  As  to  various  levels  of  state 
regulation  depending  on  whether  or  not 
the  MEWA  is  fully  insured.  Sec.  302(b), 
Pub.  L.  97-473,  96  Stat.  2611,  2613  (29 
U.S.C.  1144(b)(6)).» 


>  The  Multiple  Employer  Welfare  Arrangement 
Act  of  1983  added  section  514(b)(6)  which  provides 
a  limited  exception  to  ERISA's  preemption  of  state 
insurance  laws  that  allows  states  to  exercise 
regulatory  authority  over  employee  welfare  benefit 
plans  that  are  MEW  As.  Section  514(b)  provides,  in 
relevant  part,  that: 

(6)(A)  Notwithstanding  any  other  provision  of 
this  section — (i)  in  the  case  of  an  employee  welfare 
benefit  plan  which  is  a  multiple  employer  welfare 
arrangement  and  is  fully  insured  (or  which  is  a 
multiple  employer  welfare  arrangement  subject  to 
an  exemption  under  subparagraph  (Bl),  any  law  of 
any  State  which  regulates  insurance  may  apply  to 
such  arrangement  to  the  extent  that  such  law 
provides — 

(I)  standards,  requiring  the  maintenance  of 
specified  levels  of  reserves  and  specified  levels  of 
contributions,  which  any  such  plan,  or  any  trust 
established  under  such  a  plan,  must  meet  in  order 
to  be  considered  under  such  law  able  to  pay 
benefits  in  full  when  due,  and 


The  Multiple  Employer  Welfare 
Arrangement  Act  legislation  was 
introduced  to  coimter  what  the 
Congressional  drafters  termed  abuse  by 
the  "operators  of  bogus 'insurance' 
trusts."  128  Cong.  Rec.  E2407  (1982) 
(Statement  of  Congressman  Erlenbom). 
In  his  comments.  Congressman 
Erlenbom  noted  that  certain  MEWA 
operators  had  been  successful  in 
thwarting  timely  investigations  and 
enforcement  activities  of  state  agencies 
by  asserting  that  such  entities  were 
ERISA  plans  exempt  from  state 
regulation  by  the  terms  of  section  514  of 
ERISA.  The  goal  of  the  bill,  according  to 
Congressman  Erlenbom,  was  to  remove 
"any  potential  obstacle  that  might  exist 
imder  current  law  which  could  hinder 
the  ability  of  the  States  to  regulate 
multiple  employer  welfare  arrangements 
to  assure  the  financial  soundness  and 
timely  payment  of  benefits  under  such 
arrangements."  Id.  This  concern  was 
also  expressed  by  the  Committee  on 
Education  and  Labor  in  the  Activity 
Report  of  the  Pension  Task  Force  (94th 
Congress,  2d  Session,  1977)  cited  by 
Congressman  Erlenbom: 

It  has  come  to  our  attention,  through  the 
good  offices  of  the  National  Association  of 
State  Insurance  Commissioners,  that  certain 
entrepreneurs  have  undertaken  to  market 
insurance  products  to  employers  and 
employees  at  large,  claiming  these  products 
to  be  ERISA  covered  plans.  For  instance, 
persons  whose  primary  interest  is  in  the 
profiting  from  the  provision  of  administrative 
services  are  establishing  insurance 
comptanies  and  related  enterprises.  The 
entrepreneur  will  then  argue  that  his 
enterprise  is  an  ERISA  lienefit  plan  which  is 
protected  under  ERISA's  preemption 
provision  from  state  regulation. 

Id.  As  a  result  of  the  addition  of 
section  514(b)(6),  certain  state  laws 
regulating  insurance  apply  to  employee 
benefit  plans  that  are  NffiWAs.  However, 
the  definition  of  a  MEWA  in  section 
3(40)  provides  that  an  employee  benefit 
plan  is  not  a  MEWA  if  it  is  established 
or  maintained  pursuant  to  an  agreement 
which  the  Secretary  finds  to  be  a 
collective  bargaining  agreement.  Such  a 
plan  is  therefore  not  subject  to  state 
insurance  law  regulation  under  section 
514(b)(6).  This  exclusion  is  necessary  to 
avoid  dismpting  the  activities  of 
legitimate  Taft-Hartley  plans. 


(n)  provisions  to  enforce  such  standards,  and 
(ii)  in  the  case  of  any  other  employee  welfare 
benefit  plan  which  is  a  multiple  employer  welfare 
arrangement,  in  addition  to  this  title,  any  law  of  any 
State  which  regulates  insurance  may  apply  to  the 
extent  not  inconsistent  with  the  preceding  sections 
of  this  title. 

Thus  an  employee  welfare  benefit  plan  that  is  a 
MEWA  remains  subject  to  state  regulation  to  the 
extent  provided  in  section  514(b)(6)(A).  MEW  As 
which  are  not  employee  benefit  plans  are 
unconditionally  subject  to  state  law. 
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While  the  Multiple  Employer  Welfare 
Arrangement  Act  of  1983  significantly 
enhanced  the  states'  ability  to  regulate 
MEW  As,  problems  in  this  area  continue 
to  exist  as  the  result  of  the  exception  for 
collectively  bargained  plans  contained 
in  the  1983  amendments.  This 
exception  is  now  being  exploited  by 
some  MEWA  operators  who.  through 
the  use  of  sham  unions  and  collective 
'bargaining  agreements,  market 
fraudulent  insurance  schemes  under  the 
guise  of  collectively  bargained  welfare 
plans  exempt  fit)m  state  insurance 
regulation, 2  Another  problem  in  this 
area  involves  the  use  of  collectively 
bargained  arrangements  as  vehicles  for 
marketing  health  care  coverage 
nationwide  to  employees  and  employers 
with  no  relationship  to  the  bargaining 
process  or  the  underlying  agreement. 

The  Department  believes  that 
regulatory  guidance  in  this  area  is 
necessary  to  ensure  that  (1)  state 
insurance  regulators  have  ascertainable 
guidelines  to  help  identify  and  regulate 
MEW  As  operating  in  their  jiuisdiction 
and  (2)  sponsors  of  employee  health 
benefit  programs  will  be  able  to 
determine  independently  whether  their 
plans  are  established  or  maintained 
piu^uant  to  collective  bargaining 
agreements  for  purposes  of  section 
3(40)(A)  without  imposing  the 
additional  burden  of  having  to  apply  to 
the  Secretary  for  an  individual  finding.' 

The  proposed  regulation  first 
establishes  specific  criteria  that  the 
Secretary  finds  must  be  present  in  order 
for  an  agreement  to  be  a  collection 
bargaining  agreement  for  purposes  of 
section  3(40)  and.  second,  establishes 
certain  criteria  applicable  to 
determining  when  an  employee  benefit 
plan  or  other  arrangement  is  established 
or  maintained  under  or  pursuant  to  such 
an  agreement  for  purposes  of  section 
3(40).  In  this  regard,  the  Department 
botes  that  section  3(40)  not  only 
Inquires  the  existence  of  a  bona  fide 
tollective  bargaining  agreement,  but 


'In  addition,  the  Department  has  received 
requests  to  make  individual  determinations 
concerning  the  status  of  particular  plans  under 
lection  3(40).  See,  e.g.,  Ocean  Breeze  Festival  Park 
T.  Beich.  853  F.  Supp.  906,  910  (1994)  (denying 
notion  for  mandamus  and  granting  leave  to  amend 
complaint),  summary  judgement  granted  sub  nam. 
Virginia  Beach  Policemen's  Benevolent  Association, 
et  ai,  V.  Reich.  881  F.  Supp.  1059  (E.D.Va.  1995); 
Amalgamated  Local  Union  No.  355  v.  Gallagher, 
No.  91  av  0193(RR)  (E.D.N. Y.  April  15, 1991). 

'It  is  the  Department's  position  that  the  language 
of  section  3(40)  of  ERISA  does  not  require  the 
Secretary  to  make  individual  findings  that  specific 
agreements  are  collective  bargaining  agreements. 
Moreover,  a  district  court  recently  found  that  the 
Secretary  has  no  "statutory  responsibility"  to  make 
individualized  findings.  Virginia  Beach 
Policeman's  Benevolent  Association  v.  Reich,  881  F. 
Supp.  1059,  1069-70  (E.D.Va.  1995). 


also  requires  that  the  plan  be 
"established  or  maintained"  pursuant  to 
such  an  agreement.  The  Department 
believes  that,  in  establishing  the 
exception  under  section  3(40)(A)(i)  of 
the  Act,  Congress  intended  to 
accommodate  only  those  plans 
established  or  maintained  to  provide 
benefits  to  bargaining  unit  employees  on 
whose  behalf  die  plans  where 
collectively  bargained.  For  this  reason, 
the  Department  believes  that  the 
exception  under  section  3(40)(A)(i) 
should  be  limited  to  plans  providing 
coverage  primarily  to  those  individuals 
covered  under  collective  bargaining 
agreements.  Accordingly,  the  criteria  in 
the  proposed  regulation  relating  to 
whether  a  plan  or  other  arrangement 
qualifies  as  "established  or  maintained" 
is  intended  to  ensure  that  the  statutory 
exception  is  only  available  to  plans 
whose  participant  base  is  predominately 
comprised  of  the  beirgaining  imit 
employees  on  whose  behalf  such 
benefits  were  negotiated. 

The  proposed  regulation  would,  upon 
adoption,  constitute  the  Secretary's 
fincQng  for  purposes  of  determining 
whether  an  agreement  is  a  collective 
bargaining  agreement  pursuant  to 
section  (3(40)  of  the  Act.  The 
Department  does  not  intend  to  make 
individual  findings  or  determinations 
conceming  an  entity's  compliance  with 
the  proposed  regulation.  The  criteria 
contained  in  the  proposed  regulation  are 
designed  to  enable  entities  and  state 
insurance  regulatory  agencies  to 
determine  whether  the  reqiurements  of 
the  statute  are  met.  Under  the  proposed 
regulation,  entities  seeking  to  comply 
with  these  criteria  must,  upon  request, 
provide  docimientation  of  their 
compliance  with  the  criteria  to  the  state 
or  state  agency  charged  with 
investigating  and  enforcing  state 
insurance  laws. 

B.  Description  of  the  Proposal 

Proposed  §  2510.3-40(a)  follows  the 
language  of  section  3(40)(A)  of  the  Act 
and  states  that  the  term  multiple 
employer  welfare  arrangement  does  not 
include  an  employee  welfare  benefit 
plan  which  is  established  or  maintained 
under  or  piu'suant  to  one  or  more 
agreements  which  the  Secretary  finds  to 
be  collective  bargaining  agreements. 
Proposed  §  2510.3-40(b)  provides 
criteria  which  the  Secretary  finds  to  be 
essential  for  an  agreement  to  be 
collectively  bargained  for  purposes  of 
section  3(40)(A)  of  the  Act.  Proposed 
§  2510.3-40(c)  sets  forth  requirements 
conceming  individuals  covered  by  the 
employee  welfare  benefit  plan  that  must 
be  satisfied  in  order  for  an  employee 
welfare  benefit  plan  to  be  considered 


established  or  maintained  under  or 
pursuant  to  a  collective  bargaining 
agreement  as  defined  in  §  2510.3-40(b). 
Proposed  §  2510.3-40(d)  provides 
definitions  of  the  terms  "employee  labor 
organization"  and  "supervisors  and 
managers"  for  purposes  of  this  section. 
Proposed  §  2510.3-40(e)  explains  that  a 
plan  does  not  satisfy  the  requirements  of 
this  section  if  the  plan  or  any  entity 
associated  with  the  plan  (such  as  the 
employee  labor  organization  or  the 
employer)  fails  or  refuses  to  comply 
with  the  requests  of  a  state  or  state 
agency  with  respect  to  any  documents 
or  other  evidence  in  its  possession  or 
control  that  are  necessary  to  make  a 
determination  conceming  the  extent  to 
which  the  plan  is  subject  to  state 
insurance  law.  Proposed  §  2510.3-40(f) 
provides  that,  in  a  proceeding  brought 
by  a  state  or  state  agency  to  enforce  the 
insurance  laws  of  the  state,  nothing  in 
the  proposed  regulation  shall  be 
constmed  to  prohibit  allocation  of  the 
burden  of  proving  the  existence  of  all 
the  criteria  required  by  this  section  to 
the  entity  seeking  to  be  treated  as  other 
than  a  MEWA. 

Under  the  proposed  regulation,  a  plan 
that  fails  to  meet  the  applicable  criteria 
would  be  a  MEWA  and  thus  subject  to 
state  insurance  laws  as  provided  in 
section  514(b)(6)  of  ERISA. 

Each  subsection  of  the  proposed 
regulation  is  described  in  detail  below, 

1.  General  Rule  and  Scope 

Proposed  regulation  29  CFR  2510.3- 
40  establishes  criteria  which  must  be 
met  for  a  plan  to  be  established  or 
maintained  under  or  pursuant  to  one  or 
more  agreements  which  the  Secretary 
finds  to  be  collective  bargaining 
agreements  for  purposes  of  section  3(40) 
of  the  Act.  The  proposed  regulation  is 
not  intended  to  apply  to  or  affect  any 
other  provision  of  federal  law.* 

In  the  Department's  view,  the 
exclusion  of  collectively  bargained 
plans  or  other  arrangements  from  the 
definition  of  a  MEWA  in  section 
3(40)(A)  is  an  exception  to  the  general 
statutory  mle.  Thus  the  entity  asserting 
the  applicability  of  the  provisions 
conceming  collectively  bargained  plans 


*  The  Department  notes  that  section  3(40)  of 
ERISA  is  not  the  only  provision  that  provides 
special  rules  to  be  applied  to  agreements  that  the 
Secretary  finds  to  be  collectively  bargained.  For 
example,  sections  404(a)(1)  (B)  and  (C)  of  the 
Internal  Revenue  Code  (Code)  provide  special  rules 
to  determine  the  maximum  amount  of  deductible 
contributions  in  the  case  of  amendments  to  plans 
that  the  Secretary  of  Labor  finds  to  be  collectively 
bargained.  In  addition.  Code  sections  410(b)(3)  and 
413(a)  exclude  from  minimum  coverage 
requirements  certain  employees  covered  by  an 
agreement  that  the  Secretary  finds  to  be  a  collective 
bargaining  agreement. 
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in  section  3(40)  has  the  burden  of 
providing  evidence  of  compliance  with 
the  conditions  of  the  statutory  exception 
and  the  criteria  set  forth  in  the  proposed 
regulation.'  Accordingly,  if  an  entity's 
status  as  established  or  maintained 
piu^uant  to  one  or  more  agreements 
which  satisfy  the  criteria  of  the 
proposed  regulation  is  challenged  by  a 
state  or  state  agency,  the  entity  seeking 
to  be  treated  as  other  than  a  MEWA 
must  produce  sufGcient  evidence  to 
establish  that  all  of  the  requirements  of 
the  proposed  regulation  have  been  met.^ 

2.  Definition  of  a  Collective  Bargaining 
Agreement 

Proposed  §  2510.3-4O(b)  establishes 
criteria  that  an  agreement  must  meet  in 
order  to  be  a  collective  bargaining 
agreement  for  purposes  of  this  section. 
An  agreement  constitutes  a  collective 
bargaining  agreement  only  if  the 
agreement  is  in  writing  and  is  executed 
by  or  on  behalf  of  an  employer  of 
employees  described  in  §  25 10.3- 
40(c)(1)  and  by  representatives  of  an 
employee  labor  organization  meeting 
the  requirements  of  §  2510.3-40(d)(l).  In 
addition,  the  agreement  must  also  be  the 
result  of  good  faith,  arms-length 
bargaining  binding  signatory  employers 
and  the  employee  labor  organization  to 
the  terms  of  the  agreement  for  a 
speciBed  project  or  period  of  time,  and 
the  agreement  must  be  one  which 
cannot  be  unilaterally  amended  or 
terminated.  The  Department  notes  that 
agreements  in  which  an  employer 
adopts  all  provisions  of  an  existing 
agreement  binding  an  employer  and  an 
employee  labor  organization  to  the 
terms  and  conditions  of  a  collective 
bargaining  agreement,  such  as  a  pattern 
agreement,  will  not  fail  to  satisfy  the 
requirements  of  proposed  §  2510.3- 
40(b)  if  the  original  agreement  as 
initially  adopted  satisGed  the 
requirements  of  this  section.  The 
Department  has  also  determined  that 
collective  bargaining  agreements 
containing  an  agreement  not  to  strike 


'  2A  Sutherland  Statutory  Construction  §47.11 
(Nornian  J.  Singer  ed.  5th  ed.  1992);  United  States 
V.  first  City  National  Bank  of  Houston.  386  U.S. 
361,  366  (1967)  (burden  of  establishing  applicability 
of  statutory  exception  is  on  entity  that  asserts  it); 
Federal  Trade  Commission  v.  Morion  Salt  Co.,  334 
U.S.  37,  44-45  (1948)  ("First,  the  general  rule  of 
statutory  construction  lis)  that  the  burden  of 
proving  justification  or  exemption  under  a  special 
exception  to  the  prohibitions  of  a  statute  generally 
rests  on  one  who  claims  its  benefits  *  *  *.") 

•See  Donovan  v.  Cunningham,  716  F.  2d  1455, 
1467-68  n.27  (5th  Cir.  1983)  (citing  Securities  and 
Exchange  Commission  v.  Ralston  Purina  Co.,  346 
U.S.  119. 126  (1953).  "As  the  Supreme  Court  has 
observed  in  a  different  context,  it  seems  'fair  and 
reasonable'  to  place  the  burden  of  proof  upon  a 
party  who  seeks  to  bring  his  conduct  within  a 
statutory  exception  to  a  broad  remedial  scheme.") 


and  providing  that  the  collective 
bargaining  agreement  will  terminate 
upon  the  initiation  of  a  strike,  often 
called  "no  strike"  provisions,  will  not 
fail  to  satisfy  the  proposed  regulation 
solely  by  reason  of  such  provisions. 

Proposed  §  2510.3-40(b)(6)  requires 
that  a  collective  bargaining  agreement 
may  not  provide  for  termination  of  the 
agreement  solely  as  a  result  of  the 
failure  to  make  contributions  to  the 
plan.  Proposed  S2510.3-40(b)(7) 
provides  that  an  agreement  will  not 
constitute  a  collective  bargaining 
agreement  under  this  section  if,  in 
addition  to  the  provision  of  health 
coverage,  the  agreement  encompasses 
only  the  minimum  requirements 
mandated  by  law  with  respect  to  the 
terms  and  conditions  of  employment 
(e.g..  minimum  wage  and  workers' 
compensation).  The  phrase  "terms  and 
conditions  of  employment"  as  used  in 
the  proposed  regulation  is  intended  to 
have  the  same  meaning  and  application 
as  in  case  law  decided  under  the 
National  Labor  Relations  Act,  29  U.S.C. 
§  151  et  seq.  (NLRA),  and  would  include 
wages,  hours  of  work  and  other  matters 
of  employment  such  as  grievance 
procedures  and  seniority  rights.  For 
purposes  of  this  section,  the  expiration 
of  a  collective  bargaining  agreement  will 
not  in  and  of  itself  prevent  the 
agreement  firom  satisfying  the 
requirements  under  the  proposed 
regulation  if  the  agreement,  although 
expired,  continues  in  force. 

3.  Plans  Established  or  Maintained 

The  proposed  regulation  also 
establishes  certain  criteria  to  determine 
when  a  plan  is  established  or 
maintained  under  or  pursuant  to  one  or 
more  collective  bargaining  agreements 
for  purposes  of  section  3(40).  Proposed 
§  2510.3-40(c)  provides  that  in 
situations  where  a  plan  covers  both 
individuals  who  are  members  of  a  group 
or  bargaining  unit  represented  by  an 
employee  labor  organization  as  defined 
in  proposed  §  2510.3-40(d)(l)  as  well  as 
other  individuals,  the  plan  will  not  be 
considered  to  be  established  or 
maintained  pursuant  to  one  or  more 
collective  bargaining  agreements  unless 
no  less  than  85%  of  the  individuals 
covered  by  the  plan  are  present  or 
certain  former  employees  and  their 
beneficiaries,  excluding  supervisors  and 
managers  as  defined  in  paragraph  (d)(2), 
who  are  currently  or  who  were 
previously  covered  by  a  collective 
bargaining  agreement.^  In  addition. 


three  groups  of  individuals  may 
participate  in  the  plan  but  are  not 
counted  in  determining  the  total 
number  of  individuals  covered  by  the 
plan  for  purposes  of  calculating  the  85% 
limitation:  (1)  Present  or  former 
employees  of  the  plan  or  of  a  related 
plan  established  or  maintained  pursuant 
to  the  same  collective  bargaining 
agreement;  (2)  present  or  former 
employees  of  the  employee  labor 
organization  as  defined  in  paragraph 
(d)(1)  that  is  a  signatory  to  the  collective 
bargaining  agreement  pursuant  to  which 
the  plan  is  maintained,  and  (3) 
beneficiaries  of  individuals  in  groups  (1) 
and  (2). 

For  purposes  of  the  proposed 
regulation,  the  term  "former  employee" 
is  Umited  to  individuals  who  are 
receiving  workers'  compensation  or 
disability  benefits,  continuation 
coverage  pursuant  to  the  Consolidated 
Omnibus  Budget  Reconciliation  Act 
(COBRA)  (Parte  of  title  I  of  ERISA.  29 
U.S.C.  §§  1161-1168),  or  who  have 
retired  or  separated  firom  employment 
after  working  for  more  than  1000  hours 
a  year  for  at  least  three  years  for  a 
signatory  employer  or  employee 
organization,  or  the  plan  or  related  plan. 
For  purposes  of  paragraph  (c)(4).  to  be 
considered  an  employee  of  the  plan,  a 
related  plan,  or  the  signatcH^  employee 
labor  organization,  an  individual  must 
work  a  least  (A)  15  hours  a  week  or  60 
hoius  a  month  during  the  period  of 
coverage  under  the  plan,  or  (B)  have 
worked  at  least  1000  hours  in  the  last 
year  and  currently  be  on  bona  fide  leave 
based  on  sickness  or  disability  of  the 
individual  or  the  individual's  family  or 
on  earned  vacation  time. 

The  proposed  regulation  requires  that 
the  plan  satisfy  the  85%  limitation  on 
the  last  day  of  each  of  the  previous  five 
calendar  quarters  imless  the  plan  has 
not  been  in  existence  for  five  calendar 
quarters.  If  the  plan  or  other 
arrangement  has  been  in  existence  for  a 
shorter  period  of  time,  it  must  satisfy 
the  85%  limitation  on  the  last  day  of 
each  calendar  quarter  during  which  it 
has  been  in  existence. 

Through  the  requirement  that  no  less 
than  85%  of  individuals  covered  by  the 
plan  be  present  or  former  bargaining 


'  Although  the  proposed  regulation  itself  does  not 
impose  any  specific  restrictions  concerning 
individuals  who  may  be  included  in  the  15%,  the 
entity  as  a  whole  must  comply  with  the 


requirements  of  section  3(1)  of  ERISA  in  order  to 
be  an  employee  welfare  benefit  plan  covered  by  the 
Act.  Section  3(1)  provides  that  status  as  an  ERISA 
covered  plan  is  dependent  on  the  composition  and 
attributes  of  the  participant  base  as  well  as  the 
characteristics  of  the  employer  and  employee 
organization.  See,  e.g..  Bell  v.  Employee  Security 
Benefits  Association,  437  F.  Supp.  382  (1977); 
Advisory  Opinion  93-32  (letter  to  Mr.  Kevin  Long, 
December  16, 1993);  Advisory  Opinion  85-03A 
(letter  to  Mr.  James  Ray,  January  15, 1985); 
Advisory  Opinion  77-59  (letter  to  Mr.  William 
Hager,  August  26, 1977). 
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unit  members,  the  proposed  regulation 
intends  to  treat  as  MEW  As  arrangements 
that  permit  individuals  to  participate  in 
an  employee  wel&re  benefit  plan  solely 
as  a  result  of  membership  or  affiliation 
■with  an  entity  and  not  as  a  result  of  the 
individuals  being  legitimately 
represented  in  collective  bargaining  by 
a  bona  fide  employee  labor 
organization.8  The  Department  believes 
that  the  85%  limitation  in  the  proposed 
regulation  is  consistent  with  the 
purpose  of  the  statutory  exception  in 
section  3(40)(A)(i)  of  ERISA  for 
employee  welfare  benefit  plans  which 
are  established  or  maintained  as  the 
result  of  collective  bargaining  on  behalf 
of  employees  concerning  the  terms  and 
conditions  of  their  employment.  To  the 
extent  that  the  Department's  position  as 
indicated  in  Advisory  Opinion  9106A 
(January  15, 1991)  to  Gerald  Grimes, 
Oklahoma  Insurance  Commissioner 
(concerning  a  trust  that  provided  health 
care  and  other  benefits  to  "associate 
members"  of  a  labor  organization  who 
were  not  represented  by  the 
organization  in  collective  bargaining), 
appears  to  express  a  different  position, 
it  would  be  superseded  by  the  adoption 
of  a  final  regulation  that  incorporates 
this  requirement. 


4.  Definition  of  Employee  Labor 
Organization 

Proposed  §  2510.3-40(d){l)  defines 
the  term  "employee  labor  organization" 
for  purposes  of  this  section.  Proposed 
§  2510.3-40(d)(l)(i)  provides  that,  with 
respect  to  a  particular  collective 
bargaining  agreement,  an  employee 
labor  organization  must  represent  the 
employees  of  each  signatory  employer 
in  one  of  two  ways.  All  of  a  signatory 
employer's  bargaining  units  covered  by 
the  collective  bargaining  agreement 
must  either  be  certified  by  the  National 
Labor  Relations  Board,  or  the  employee 
labor  organization  must  be  lawfully 
recognized  by  the  signatory  employer  as 
the  exclusive  representative  for  the 
employer's  bargaining  unit  employees 
covered  by  the  collective  bargaining 
agreement.  Such  representation  must 
take  place  without  employer 
interference  or  domination.  For 
purposes  of  the  proposed  regulation, 
employer  interference  or  domination  in 
the  formation,  administration,  or 
operation  of  the  employee  labor 


•  A  number  of  instances  have  been  brought  to  the 
Department's  attention  where  entities  have 
attempted  to  utilize  purported  collective  bargaining 
agreements  as  a  basis  for  marketing  insurance 
coverage,  generally  under  the  guise  of  "associate 
membership,"  to  non-bargaining  unit  individuals 
and  unrelated  employers.  See,  e.g..  Empire  Blue 
Cross  and  Blue  Shield  v.  Consolidated  Welfare,  830 
F.  Supp.  170  (E.D.N.Y.  1993). 


organization  includes  taking  an  active 
part  in  organizing  an  employee 
organization  or  committee  to  represent 
employees;  bringing  pressure  upon 
employees  to  join  an  employee 
organization;  improperly  favoring  one  of 
two  or  more  employee  organizations 
that  are  competing  to  represent 
employees;  or  otherwise  unlawfully 
promoting  or  assisting  in  the  formation 
or  operation  of  the  employee 
organization. 

Under  proposed  §  2510.3-40(d)(l)(ii), 
an  employee  labor  organization  must 
operate  for  a  substantial  purpose  other 
than  that  of  offering  or  providing  health 
coverage.  Proposed  §  2510.3- 
40(d)(l)(iii)  states  that  an  employee 
labor  organization  may  not  pay 
commissions,  fees,  or  bonuses  to 
individuals  other  than  full-time 
employees  of  the  employee  labor 
organization  in  connection  with  the 
solicitation  of  employers  or  participants 
with  regard  to  a  collectively  bargained 
plan.  In  addition,  under  subsection 
(d)(l)(iv),  the  term  "employee  labor 
organization"  does  not  include  an 
organization  that  utilizes  the  services  of 
licensed  insurance  agents  or  brokers  for 
soliciting  employers  or  participants  in 
connection  with  a  collectively  bargained 
plan.  Proposed  §  2510.3-40(d)(l)(v) 
requires  an  employee  labor  organization 
to  be  a  "labor  organization"  as  defined 
in  section  3(i)  of  the  Labor-Management 
Reporting  and  Disclosure  Act,  29  U.S.C. 
402(i).  Proposed  §  2510.3^0(d)(l)(vi) 
also  requires  an  employee  labor 
organization  to  qualify  as  a  tax-exempt 
labor  organization  under  section 
501(c)(5)  of  the  Internal  Revenue  Code 
of  1986.  It  is  the  view  of  the  Department 
that  these  criteria  are  necessary  to 
distinguish  organizations  that  provide 
benefits  through  legitimate  employee 
representation  from  organizations  that 
are  primarily  in  the  business  of 
marketing  commercial  insurance 
products. 

5.  Supervisors  and  Managers 

Proposed  §  2510.3-40(d)(2)  defines 
the  terms  "supervisors  and  managers" 
for  purposes  of  this  section.  Proposed 
§2510.3-40(d)(2)  defines  as 
"supervisors  and  managers"  those 
employees  of  a  signatory  employer  to  a 
collective  bargaining  agreement  who, 
acting  on  behalf  of  the  employer,  have 
the  authority  to  hire,  transfer,  suspend, 
layoff,  recall,  promote,  discharge, 
assign,  reward,  or  discipline  otiier 
employees,  or  who  have  responsibility 
to  direct  other  employees  or  to  adjust 
their  grievances,  or  who  have  power  to 
make  effective  recommendations 
concerning  any  of  the  actions  described 
above.  In  order  to  be  considered  a 


supervisor  or  manager,  an  individual 
must  be  able  to  use  independent 
judgment  in  the  exercise  of  authority, 
responsibility,  and  power,  and  that 
exercise  must  be  more  than  a  routine  or 
clerical  fvuiction. 

6.  Failure  To  Provide  Documents 

The  proposed  regulation  provides  that 
even  if  a  plan  meets  the  requirements  of 
subsections  2510.3-40  (b)  and  (c)  of  this 
section,  it  will  not  be  considered  to  be 
established  or  maintained  pursuant  to 
an  agreement  that  the  Secretary  finds  to 
be  a  collective  bargaining  agreement  if 
an  entity,  plan,  employee  labor 
organization  or  employer  which  is  a 
party  to  the  agreement  fails  or  refuses  to 
provide  documents  or  evidence  in  its 
possession  or  control  to  a  state  or  state 
agency  which  reasonably  requests 
documents  or  evidence  in  order  to 
determine  the  status  of  any  entity  either 
under  the  proposed  regulation  or  under 
state  insiuance  laws.  While  the 
proposed  regulation  enumerates  criteria 
designed  to  enable  entities  to  determine 
whether  the  requirements  of  the  statute 
are  met,  the  Department  intends  that, 
when  requested  to  do  so.  entities  will 
provide  documentation  of  their 
compliance  with  the  criteria  to  the  state 
or  state  agency  charged  with 
investigating  and  enforcing  state 
insurance  laws.  An  entity  seeking  to  be 
treated  as  other  than  a  MEWA  under  the 
provisions  of  the  proposed  regulation 
has  the  burden  of  producing  sufficient 
documents  and  other  evidence  to  prove 
that  it  meets  the  criteria  of  the  proposed 
regulation  and  is  therefore  entitled  to 
application  of  the  statutory  exemption 
from  the  definition  of  a  MEWA. 

The  Department  anticipates  that  states 
or  state  agencies,  including  any 
commission,  board  or  committee 
charged  with  investigating  and 
enforcing  state  insurance  laws,  will 
utilize  existing  jurisdiction  under  state 
laws  to  require  the  production  of 
documents  and  other  evidence.  Where 
the  entity's  compliance  with  the  criteria 
of  the  proposed  regulation  is  disputed 
by  a  state  or  state  agency,  the 
Department  expects  that  the  state  or 
state  agency  will  use  its  existing 
authority  under  state  law  to  bring  the 
matter  before  the  appropriate  state 
adjudicatory  body  to  determine  the 
facts.  The  proposed  regulation  does  not 
restrict  the  authority  of  the  state  or  state 
agency  to  reinvestigate  the  entity  at  any 
time  if  it  believes  the  entity  is  not  in 
compliance  with  the  proposed 
regulation  or  with  state  laws. 

7.  Allocation  of  Burden  of  Proof 

The  proposed  regulation  provides 
that,  in  a  proceeding  brought  by  a  state 
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or  a  state  agency  to  enforce  the 
insurance  laws  of  the  state,  nothing  in 
the  proposed  regulation  shall  be  read  or 
construed  to  prohibit  the  allocation  of 
the  bxirden  of  proving  the  existence  of 
all  criteria  required  by  this  section  to 
the  entity  seeking  to  be  treated  as  other 
than  a  MEW  A.  The  proposed  regulation 
enumerates  critwia  designed  to  enable 
entities  to  determine  whether  the 
requirements  of  the  statute  are  met. 
However,  as  discussed  in  paragraph  1. 
General  Rule  and  Scope,  supra,  the 
Department  believes  that  when 
challenged,  the  entity  asserting  the 
applicability  of  an  exception  has  the 
burden  of  providing  evidence  of 
compliance  with  each  of  the  terms  of 
the  proposed  regulation. 

RegaUtery  Flexibility  Act 

The  Regulatory  Flexibihty  Act  of  1980 
requires  each  Federal  agency  to  perform 
a  Regulatory  Flexibility  Analysis  for  all 
rules  that  are  likely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entitles.  Small  entities 
include  small  businesses,  organizations, 
and  governmental  jurisdictions.  The 
Pension  and  Welfare  Benefits 
Administration  has  determined  that,  if 
adopted,  this  proposed  nile  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  as  provided  in  section  603 
of  the  Re^latory  PlexibiUty  Act  (5 
U.S.C.  §  601,  et  seq.).  the  following 
initial  regulatory  flexibility  analysis  is 
provided: 

(1)  PWBA  is  considering  the  proposed 
regulation  because  it  believes  that 
regulatory  guidance  in  this  area  is 
necessary  to  ensiire  (a)  that  state 
insurance  regulators  have  ascertainable 
guidelines  to  help  identify  and  regulate 
MEW  As  operating  in  their  jurisdictions, 
and  (b)  that  sponsors  of  employee 
welfare  benefit  plans  will  be  able  to 
determine  independently  whether  their 
plans  are  expected  plans  under  section 
3(40)(A)  of  ERISA.  A  more  detailed 
discussion  of  the  agency's  reasoning  for 
issuing  the  proposed  regulation  is  found 
in  the  Background  section,  above. 

(2)  The  objective  of  the  proposed 
regulation  is  to  provide  guidance  on  the 
application  of  an  exception  to  the 
definition  of  the  term  "multiple 
employer  welfare  arrangement" 
(MEWA)  which  is  found  in  section  3(40) 
of  ERISA  and  applies  to  certain 
employee  welfare  benefit  plans.  The 
legal  basis  for  the  proposed  regulation  is 
found  at  ERISA  section  3(40)  (23  U.S.C. 
1002(40));  an  extensive  list  of  authority 
may  be  found  in  the  Statutory  Authority 
section,  below. 

(3)  No  accurate  estimate  of  the 
number  of  small  entities  affected  by  the 


proposed  regulation  is  available.  No 
small  governmental  jurisdictions  will  be 
affected.  It  is  estimated  that  a 
substantial  number  of  small  businesses 
and  organizations  will  be  affected,  due 
to  the  fact  that  it  is  precisely  those 
entities,  seeking  group  health  care 
coverage,  that  are  most  harmed  by 
imscrupulous  entrepreneius  who 
purport  to  provide  employee  health 
benefits.  In  a  report  entitled  "Employee 
Benefits:  States  Need  Labor's  Help 
Regulating  Multiple  Employer  Welfare 
Arrangements,"  the  United  States 
General  Accounting  Office  (GAO) 
calculated  that  between  January  1988 
and  Jxme  1991,  fraudulent  MEWAs  left 
at  least  398,000  participants  and  their 
beneficiaries  vtith  $123  million  in 
impaid  medical  claims  and  left  many 
other  participants  without  the  health 
insurance  they  had  paid  for."  By 
restricting  fraudulent  and  financially 
unsound  MEWAs,  tlMrprop>osed 
regulation  may  limit  the  sources  of 
health  care  coverage  offiered  to  small 
businesses.  On  the  other  hand,  MEWAs 
that  either  meet  thei^ection  3(40)  criteria 
or  meet  state  regulatory  standards  are 
less  likely  to  denwnstrate  the  type  of 
fraudulent  or  imprudent  activity  that 
prompted  Congressional  action.  The 
GAO  Report  indicated  that,  during  the 
January  1988  and  June  1991  period, 
more  than  600  MEWAs  failed  to  comply 
with  state  insurance  laws  and  some 
violated  criminal  statutes.'" 
Consequently,  small  entities  will  receive 
a  benefit  from  the  reduced  incidence  of 
fraud  and  insolvency  among  the  pool  of 
MEWAs  in  the  marketplace.  To  the 
extent  that  MEWAs  themselves  are 
small  entities,  they  too  will  be  affected 
by  the  proposed  regulation. 

(4)  No  identical  reporting  or 
recordkeeping  is  required  under  the 
proposed  rule.  However,  this  regulation 
clarifies  the  information  that  must  be 
provided  upon  request  to  state 
authorities  by  those  MEWAs  wishing  to 
take  advantage  of  the  exception  imder 
section  3(40)(A)  of  ERISA.  The 
information  to  be  provided  will  vary 
depending  upon  the  entity  involved  but 
will  include  a  written  collective 
bargaining  agreement  and  records  on  the 
individual  covered  by  the  plan  for  at 
least  the  last  five  calendar  quarters. 
Such  information  is  routinely  prepared 
and  held  in  the  ordinary  course  of 
business  under  current  law  by  most 
small  entities.  It  is  anticipated  that  the 
preparation  of  some  of  these  documents 
would  require  the  professional  skills  of 
an  attorney,  accountant,  or  other  health 
benefit  plan  professional;  however,  the 


•GAO/HRD-92-40  (March  1992]  at  2. 


majority  of  the  recordkeeping  may  be 
handled  by  clerical  staff. 

(5)  No  federal  rules  have  been 
identified  that  duplicate  overlap  or 
conflict  with  the  proposed  rule. 

(6)  No  significant  alternatives  which 
would  minimize  the  impact  on  small 
entities  have  been  identified.  The 
proposed  regulation  is  less  costly  in 
comparison  with  the  alternative 
methods  of  determining  compliance 
with  section  3(40),  such  as  case-by-case 
analysis  by  PWBA  of  each  employee 
welfare  benefit  plan,  or  titigation.  The 
costs  of  such  alternatives  would  be 
Unduly  burdensome  on  small  entities. 
No  federal  reporting  is  required.  Instead, 
the  proposed  regulation  would  create 
standards  by  which  the  MEWAs  may  be 
reviewed  by  the  states.  It  would  be 
inappropriate  to  create  an  alternative 
with  lower  compliance  criteria,  or  an 
exemption  under  the  proposed 
regulation,  for  small  MEWAs  because 
those  are  the  entities  which  pose  a 
higher  de^ee  of  risk  of  non- 
performance due  to  their  increased 
likelihood  of  being  under-funded  or 
otherwise  having  inadequate  reserves  to 
meet  the  benefits  claims  submitted  for 
payment. 

EzecntiTe  Order  12M6  Sutement 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4. 1993),  the  Department 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f),  the  order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in  a  rule 
(1)  having  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  a  serious 
inconststency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
poUcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  the  Department  has  determined 
that  this  program  creates  a  improved 
method  for  statutory  compliance  that 
will  reduce  paperwork  and  regulatory 
compliance  burdens  on  state 
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governments,  businesses,  including 
small  businesses  and  organizations,  and 
make  better  use  of  scarce  federal 
resources,  in  accord  with  the  mandates 
of  the  Paperwork  Reduction  Act,  the 
Regulatory  Flexibility  Act,  and  the 
President's  priorities.  The  Department 
believes  this  notice  is  "significant" 
under  category  (4),  supra,  and  subject  to 
OMB  review  on  that  basis. 

PaperMTork  Reduction  Act 

The  proposed  regulation  does  not 
contain  any  information  collection  or 
recordkeeping  requirements  as  those 
terms  are  defined  under  the  Paperwork 
Reduction  Act  because  the  information 
to  be  provided  on  request  to  state 
authorities  will  vary  in  each  instance 
depending  on  the  entity  involved. 
Consequently,  there  is  no  requirement 
that  the  entities  comply  with  identical 
reporting  or  recordkeeping 
requirements.  5  CFR  1320.7(c).  Thus, 
the  proposed  regulation  imposes  no 
additional  federal  paperwork  burden 
and  the  Paperwork  Reduction  Act  does 
not  apply. 

Statutory  Authority 

This  regulation  is  proposed  pursuant 
to  section  3(40)  of  ERISA  (Pub.  L.  97- 
473,  96  Stat.  2611,  2612,  29  U.S.C. 
1002(40))  and  section  505  (Pub.  L.  93- 
406,  88  Stat.  892,  894,  29  U.S.C.  1135) 
of  ERISA  and  under  Secretary  of  Labor's 
Order  No.  1-87,  52  FR  13139,  April  21, 
1987. 

List  of  Subjects  in  29  CFR  Part  2510 

Employee  benefit  plans.  Employee 
Retirement  Income  Security  Act, 
Pension  and  Welfare  Benefit 
Administration. 

Proposed  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Department  proposes  to 
amend  Part  2510  of  Chapter  XXV  of 
Title  29  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  25ia-[AMENDED] 

1.  The  authority  for  Part  2510  is 
revised  to  read: 

Authority:  Sees.  3(2).  111(c),  505,  Pub.  L. 
93-406,  88  Stat.  852,  894  (29  U.S.C.  1002(2), 
1031, 1135);  Secretary  of  Labor's  Order  No. 
27-74. 1-86  (51  FR  3521,  January  28, 1986), 
1-87  (52  FR  13139,  April  21, 1987).  and 
Labor  Management  Services  Administration 
Order  No.  2-6. 

Section  2510.3-40  is  also  issued  under  sec. 
3(40),  Pub.  L.  97-473.  96  Stat.  2611.  2612  (29 
U.S.C.  1002(40)). 

Section  2510.3-101  is  also  issued  under 
sec.  102  of  Reorganization  Plan  No.  4  of  1978, 
43  FR  47713,  3  CFR  1978  Comp..  p.  332. 
effective  under  E.0. 12108. 44  FR  1065.  3 


CFR  1978  Comp.  p.  275  and  sec.  11018(d)  of 
Pub.  L.  99-272. 100  StaL  82. 

Section  2510.3-102  is  also  issued  under 
sec.  102  of  Reorganization  Plan  No.  4  of  1978, 
43  FR  47713.  3  CFR  1978  Comp..  p.  332. 
effective  under  E.0. 12108, 44  FR  1065.  3 
CFRccHnp..p.  275. 

2.  Part  2510  is  amended  by  adding 
new  §  2510.3-40  to  read: 

§2510.3-40    Plans  established  or 
maintained  pursuant  to  one  or  more 
collective  bargaining  agreements. 

(a)  General.  Section  3(40)(A)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  provides  that  the 
term  "multiple  employer  welfare 
arrangement"  (MEWA)  does  not  include 
an  employee  welfare  benefit  plan  or 
other  arrangement  which  is  established 
or  maintained  under  or  pursuant  to  one 
or  more  agreements  which  the  Secretary 
of  Labor  (the  Secretary)  finds  to  be  a 
collective  bargaining  agreement(s).  The 
purposes  of  the  proposed  regulation  are 
to  establish  specific  criteria  that  the 
Secretary  finds  must  be  met  for  an 
agreement  to  be  a  collective  bargaining 
agreement  and  to  estabUsh  criteria  for 
determining  when  an  employee  benefit 
plan  is  established  or  maintained 
pursuant  to  such  an  agreement. 

(b)  Collective  Bargaining  Agreement. 
The  Secretary  finds,  for  piirposes  of 
section  3(40)(A)  of  the  Act,  that  an 
agreement  constitutes  a  collective 
bargaining  agreement  only  if  the 
agreement — 

(1)  is  in  writing; 

(2)  is  executed  by.  or  on  behalf  of,  an 
employer  of  employees  represented  by 
an  employee  labor  organization; 

(3)  is  executed  by  an  employee  labor 
organization; 

(4)  is  the  product  of  good  faith,  arms- 
length  bargaining  between  one  or  more 
employers  and  an  employee  labor 
organization  or  uniformly  incorporates 
and  binds  one  or  more  employers  and 
an  employee  labor  organization  to  the 
terms  and  conditions  of  another 
agreement  which  as  originally 
negotiated  and  adopted  satisfies  the 
requirements  of  this  section; 

(5)  binds  signatory  employers  and  the 
employee  labor  organization  to  the 
terms  of  the  agreement  for  a  specified 
project  or  period  of  time,  cannot  be 
imilaterally  amended  or  terminated  and 
contains  procedures  for  amending  the 
terms  and  conditions  of  the  agreement; 

(6)  does  not  terminate  solely  as  a 
result  of  failure  to  make  contributions  to 
the  plan;  and 

(7)  in  addition  to  the  provision  of 
health  coverage,  provides  more  than  the 
minimum  requirements  mandated  by 
law  writh  respect  to  the  terms  and 
conditions  of  employment  (e.g.. 


provides  for  more  than  minimiun  wage 
and  workers'  compensation). 

(c)  Established  or  Maintained.  An 
employee  benefit  plan  is  not  established 
or  maintained  under  or  pursuant  to  one 
or  more  collective  bargaining 
agreements  for  purposes  of  section 
3(40)(A)  of  the  Act  unless  not  less  than 
85  percent  of  the  individuals  covered  by 
the  plan  are — 

(1)  employees,  excluding  supervisors 
and  managers,  currently  included  in  one 
or  more  groups  or  bargaining  units  of 
employees  covered  by  one  or  more 
collective  bargaining  agreements  as 
defined  in  paragraph  (b)  of  this  section 
vibich  expressly  refer  to  the  plan  and 
provide  for  contributions  thereto;  or 

(2)  persons  who  were  formerly 
employees  described  in  paragraph  (c)(1) 
of  this  section  who  are  receiving 
workers'  compensation  or  disabiUty 
benefits,  COBRA  continuation  coverage 
piu^uant  to  Part  6  of  title  I  of  ERISA,  29 
U.S.C.  1161-1168,  or  who  have  reUred 
or  separated  from  employment  after 
working  more  than  1,000  hours  a  year 
for  at  least  three  years;  or 

(3)  beneficiaries  of  individuals 
included  in  paragraphs  (c)..<l)  and  (2)  of 
this  section. 

(4)  For  piuposes  of  this  subsection, 
the  following  individuals  covered  by  the 
plan  or  other  arrangement  shall  not  be 
counted  in  determining  the  total 
niunber  of  individuals  covered  by  the 
plan— 

(i)  employees  of  the  plan  or  another 
plan  established  or  maintained  pursuant 
to  the  same  collective  bargaining 
agreement(s); 

(ii)  employees  of  an  employee  labor 
organization  that  meets  the 
requirements  of  paragraph  (d)(1)  of  this 
section  and  that  is  a  signatory  to  the 
collective  bargaining  agreement(s) 
pursuant  to  which  the  plan  is 
maintained; 

(iii)  persons  who  were  formerly 
employees  described  in  paragraphs 
(c)(4)  (i)  and  (ii)  of  this  section  who  are 
receiving  workers'  compensation  or 
disability  benefits.  COBRA  continuation 
coverage  pursuant  to  part  6  of  title  I  of 
ERISA,  29  U.S.C.  1161-1168.  or  who 
have  retired  or  separated  from 
employment  after  working  more  than 
1.000  hours  a  year  for  at  least  three 
years;  or 

(iv)  beneficiaries  of  individuals 
included  in  paragraphs  (c)(4)  (i),  (ii)  and 
(iii)  of  this  section; 

(v)  provided  that,  for  purposes  of 
paragraphs  (c)(4)  (i)  and  (ii)  of  this 
section,  in  order  to  be  an  employee,  an 
individual  must  work  at  least: 

(A)  15  hours  a  week  or  60  hours  a 
month  during  the  period  of  coverage 
under  the  plan,  or 
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(B)  Have  worked  more  than  1000 
hours  in  the  last  year  and  currently  be 
on  bona  fide  leave  based  on  sickness  or 
disability  of  the  individual  or  the 
individual's  family  or  on  earned 
vacation  time. 

(5)  For  purposes  of  calculating 
whether  the  85%  limitation  has  been 
met,  a  plan  or  other  arrangement  must 
satisfy  the  requirements  of  paragraphs 
(c)  (1)  through  (4)  of  this  section  on  the 
last  day  of— 

(i)  each  of  the  previous  five  calendar 
quarters;  or 

(ii)  if  the  plan  has  been  in  existence 
for  fewer  than  five  calendar  quarters, 
every  calendar  quarter  during  which  the 
plan  has  been  in  existence. 

Definitions 

(1)  Employee  Labor  Organization.  For 
purposes  of  this  section,  an  "employee 
labor  organization"  shall  mean  an 
organization  that — 

(i)  represents,  with  respect  to  a 
particular  collective  bargaining 
agreement,  the  employees  of  each 
signatory  employer  to  the  agreement 
where: 

(A)  All  of  the  employer's  bargaining 
imits  covered  by  the  agreement  are 
certified  by  the  National  Labor  Relations 
Board,  or 

(B)  "The  employee  labor  organization 
is  lawfully  recognized  by  the  signatory 
employer  (e.g.,  without  employer 
interference  or  domination)  as  the 
exclusive  bargaining  representative  for 
the  employer's  bargaining  imit 
employees  covered  by  the  agreement; 


(ii)  provides  substantial 
representational  services  to  employees 
regarding  the  terms  and  conditions  of 
their  employment  in  addition  to  health 
coverage; 

(iii)  does  not  pay  commissions,  fees, 
or  bonuses  to  individuals,  other  than 
full-time  employees  of  the  employee 
labor  organization,  in  connection  with 
the  sohcitation  of  employers  or 
participants; 

(iv)  does  not  utilize  the  services  of 
licensed  insiu^nce  agents  or  brokers  for 
soliciting  employers  or  participants; 

(v)  is  a  "labor  organization"  as 
defined  in  section  3(i)  of  the  Labor- 
Management  Reporting  and  EMsclosure 
Act,  29  U.S.C.  section  402(i);  and 

(vi)  qualifies  as  a  tax-exempt  labor 
organization  under  section  501(c)(5)  of 
the  Internal  Revenue  Code  of  1986. 

(2)  Supervisors  and  Managers.  For 
purposes  of  this  section,  "su{>ervisors 
and  managers"  shall  mean  any 
employees  of  a  signatory  employer  to  an 
agreement  described  in  paragraph  (b)  of 
this  section  who,  acting  in  the  interest 
of  the  employer,  have — 

(i)  Authority  to  hire,  transfer, 
suspend,  layoff,  recall,  promote, 
discharge,  assign,  reward  or  discipline 
other  employees;  or 

(ii)  Responsibility  to  direct  other 
employees  or  to  adjust  their  grievances; 
or 

(iii)  Power  to  make  effective 
recommendations  concerning  the 
actions  described  in  paragraphs  (d)(2)  (i) 
and  (ii)  of  this  section; 


as  long  as  the  exercise  of  the  authority, 
responsibility  and  power  in  paragraphs 
(d)(2)  (i),  (ii)  or  (iii)  of  this  section  is  not 
of  a  merely  routine  or  clerical  nature, 
but  requires  the  use  of  independent 
judgment. 

(e)  Failure  to  provide  documents  or 
other  necessary  evidence.  This  section 
shall  not  apply  to  any  plan  or  other 
arrangement  if,  in  conjunction  with  an 
investigation  or  proceeding  by  a  state  or 
state  agency,  the  plan,  arrangement,  any 
employee  labor  organization  or 
employer  which  is  a  party  to  the 
agreement(s)  at  issue  fails  or  refuses  to 
provide  the  state  or  state  agency  with 
any  dociunent  or  other  evidence  in  its 
possession  or  control  that  is  reasonably 
requested  by  the  state  or  state  agency  for 
the  purpose  of  determining  the  status  of 
the  plan  or  other  arrangement  imder 
state  insvirance  laws  or  under  this 
section. 

(f)  Allocation  of  burden  of  proof.  In  a 
proceeding  brou^t  to  enforce  state 
insurance  laws,  nothing  in  the  proposed 
regulation  shall  be  construed  to  prohibit 
a  state  or  state  agency  from  allocating 
the  burden  of  proving  the  existence  of 
all  the  criteria  required  by  this  section 
to  the  entity  seeking  to  be  treated  as 
other  than  a  MEW  A. 

Signed  at  Washington,  DC,  this  26th  day  of 
July  1995. 
OfenaBerg. 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 

|FR  Doc.  95-18749  Filed  7-27-95;  11:12  am] 
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OEPARTMEHT  OF  EDUCATION 

34CFRPart366 
niN  1820-AA81 

Centers  for  Independent  Uving 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
regulations  governing  the  Centers  for 
Independent  Living  (CIL)  program. 
These  regulations  are  needed  to 
establish  indicators  of  minimum 
compliance  with  the  evaluation 
standards  for  centers  for  independent 
living  enacted  in  the  Rehabilitation  Act 
of  1973  (Act),  as  amended  by  the 
RehabiUtation  Act  Amendments  of  1992 
(1992  Amendments)  and  the 
Rehabilitation  Act  Amendments  of  1993 
(1993  Amendments). 
EFFECTIVE  DATE:  These  regulations  take 
effect  August  31, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Nelson,  U.S.  Department  of  Education, 
600  Independence  Avenue.  SW.,  Room 
3326,  Mary  E.  Switzer  Building, 
Washington,  DC  20202-2741. 
Telephone  or  TDD:  (202)  205-9362. 
SUPPLEMENTARY  INFORMATION:  The  CIL 
program  supports  the  planning  for  and 
establishing,  conducting, 
administrating,  assisting,  and  evaluating 
of  centers.  These  regulations  add  a  new 
subpart  G  to  34  CFR  part  366,  which 
contains  the  regulations  governing  the 
CIL  program.  Section  725(b)  of  the  Act 
establishes  evaluation  standards  for 
centers.  Section  706(b)  of  the  Act 
requires  the  Secretary  to  publish 
indicators  of  what  constitutes  minimum 
compliance  with  the  evaluation 
standards.  Subpart  G  incorporates  these 
evaluation  standards  and  compliance 
indicators  into  the  program  regulations. 

The  CIL  program  is  an  important  part 
of  the  National  Education  Goals.  This 
program  supports  the  National 
Education  Goal  that,  by  the  year  2000, 
every  adult  American  will  be  literate 
and  will  possess  the  knowledge  and 
skills  necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship. 

The  Rehabilitation  Act  Amendments 
of  1986,  Pub.  L.  99-506.  required  that 
the  Secretary  publish  indicators  of  what 
constitutes  minimum  compliance  with 
the  evaluation  standards  under  section 
711(e)  of  the  Act,  as  it  existed  prior  to 
the  1992  Amendments,  Pub.  L.  102-569. 
The  Secretary  pubUshed  proposed 
compliance  indicators  in  the  Federal 
Register  in  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  on  )uly 
10, 1992.  The  Secretary  received  over 


100  written  comments  during  the 
comment  period  on  the  ANPRM,  as  well 
as  35  oral  comments  during  a  public 
meeting  held  on  August  27, 1992. 
Following  the  publication  of  the 
ANPRM,  the  Secretary  also  solicited  and 
received  input  from  experts  in  the  field 
concerning  alternative  approaches  to  the 
indicators. 

The  major  elements  of  six  of  the 
evaluation  standards  proposed  by  the 
U.S.  Department  of  Education 
(Department)  in  the  ANPRM  were 
codified  as  pmrt  of  the  Act  by  the  1992 
Amendments,  which  was  enacted 
shortly  after  pubHcation  of  the  ANPRM. 
In  addition,  the  1992  Amendments 
requires  that  the  Secretary  publish 
indicators  of  what  constitutes  minimimi 
compliance  with  the  evaluation 
standards  under  section  725(b)  of  the 
Act. 

On  October  27. 1993.  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  (58  FR  57942)  proposing  to 
amend  existing  regulations  for  the  CIL 
program  by  establishing  indicators  of 
minimum  compliance  with  the  new 
evaluation  standards.  On  December  21, 
1993  (58  FR  67383),  the  Secretary 
extended  the  comment  period  on  the 
NPRM  to  coincide  with  the  comment 
period  on  the  proposed  regulations 
implementing  other  changes  to  Title  VII 
of  the  Act.  The  major  issues  related  to 
the  CIL  program  were  discussed  in  the 
preamble  to  the  NPRM. 

In  general,  the  conunenters  agreed 
with  the  direction  that  the  Department 
had  taken.  However,  a  significant 
number  of  the  commenters  were 
opposed  to  the  bifurcated  approach  of 
demonstrating  compliance  with  the 
evaluation  standards  through  (1) 
Baseline  requirements  that  had  to  be 
met  by  all  centers  and  (2)  a  selection  of 
various  activities  that  centers  could 
choosi  from  to  earn  a  minimum  number 
of  bonus  points.  Some  commenters 
believed  that  this  approach  placed  small 
centers  at  a  disadvantage.  Another 
commenter  stated  that  this  approach 
appeared  to  establish  two  sets  of 
minimum  standards  without 
establishing  one  absolute  minimiun 
standard.  The  Secretary  agrees  that  the 
indicators  should  be  simplified  by 
eliminating  the  requirement  that  centers 
engage  in  various  activities  v^dthin  each 
of  the  indicators  to  earn  a  minimum 
number  of  bonus  points  to  comply  with 
the  evaluation  standards.  Therefore,  Ih 
response  to  these  and  other  public 
comments,  the  final  regulations  delete 
the  bonus  point  approach,  including  all 
of  the  bonus  point  activities.  In 
addition,  the  final  regulations  include 


other  changes  to  the  NPRM  made  in 
response  to  public  comment. 

The  Secretary  also  is  moving  to  34 
CFR  part  366  two  of  the  definitions  that 
were  proposed  to  be  added  to  34  CFR 
part  364  in  the  NPRM. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  99  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  the  changes  in  the 
regulations  since  publication  of  the 
NPRM  follows.  General  comments  are 
discussed  first,  followed  by  comments 
on  specific  sections  of  the  regulations. 
Because  the  bonus  point  activities  have 
been  eliminated  as  part  of  the 
elimination  of  the  bonus  point 
approach,  comments  on  each  of  these 
bonus  point  activities  are  not  discussed. 
In  addition,  technical  and  ether  minor 
changes — and  suggested  changes  the 
Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority — are  not  addressed. 

General  Comments 

Comments:  One  commenter  expressed 
concern  that  the  proposed  regulations 
did  not  include  or  mention  assistive 
technology  services  and  devices.  This 
commenter  recommended  that  centers 
demonstrate  how  these  services  and 
devices  are  provided. 

Discussion:  Although  a  center  may 
provide  assistive  services  and  devices  to 
a  particular  individual,  assistive 
services  and  devices  are  not  listed  in  the 
Act  as  a  specific  IL  service  that  a  center 
is  required  to  provide.  Therefore,  the 
Secretary  does  not  believe  centers 
should  be  required  to  demonstrate  that 
they  have  provided  these  services  to 
achieve  minimum  compliance  with  the 
evaluation  standards  for  the  CIL 
program. 

changes:  None. 

Comments:  Several  commenters 
recommended  that  the  regulations  place 
more  emphasis  on  advocacy  activities 
and  less  on  service  delivery.  In  addition, 
some  commenters  recommended  that 
the  regulations  place  more  emphasis  on 
outcomes  and  less  on  process. 

Discussion:  The  Secretary  believes 
that  the  final  regulations  properly  reflect 
the  emphasis  on  advocacy  activities, 
service  delivery,  and  outcomes  found  in 
the  Act. 

Changes:  None. 

Comments:  None. 

Discussion:  Since  publication  of  the 
NPRM,  the  Secretary  has  amended  34 
CFR  75.118(a)  and  deleted  the 
requirement  for  applications  for  non- 
competing  continuation  awards.  In  the 
place  of  an  application,  an  applicant  for 
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a  continuation  award  needs  to  submit 
only  a  simple  performance  report. 
Changes:  The  Secretary  has  deleted  all 
references  to  an  application  for  a 
continuation  award  and  substituted 
"annual  performance  report"  in  its 
place  in  these  final  regulations. 

Definitions  (§  366.5) 

Comments:  None. 

Discussion:  Since  publication  of  the 
NPRM,  the  Secretary  has  reviewed  the 
final  regulations  for  IL  services 
programs  (34  CFR  part  366)  that  were 
published  in  the  Federal  Register  on 
August  15, 1994  (59  FR  41880)  and 
determined  that  a  definitions  section 
was  inadvertently  left  out  of  part  366. 
This  omission  was  the  result  of  the 
separate  publication  of  this  subpart  G, 
which  included  proposed  definitions 
applicable  only  to  part  366  but  did  not 
add  a  definitions  section  to  part  366. 
Therefore,  the  Secretary  is  correcting 
this  omission  at  this  time. 

Changes:  The  Secretary  is  adding  a 
new  "§  366.5  What  definitions  apply  to 
this  program?"  to  34  CFR  part  366  of  the 
final  regulations  for  IL  services 
programs.  In  addition,  the  Secretary  is 
redesignating  current  "§  366.5  How  are 
program  funds  allotted?"  as  §  366.6. 

Comments:  None. 

Discussion:  Since  publication  of  the 
NPRM,  the  Secretary  has  published  final 
regulations  for  the  IL  services  programs. 
See  59  FR  41880-41912.  The  Secretary 
included  definitions  for  the  following 
terms  in  those  final  regulations: 
"Individual  with  a  significant 
disability,"  "Minority  group," 
"Significant  disability,"  and  "Unserved 
and  underserved  groups  or 
populations."  Therefore,  the  Secretary 
does  not  believe  it  is  necessary  to  repeat 
those  definitions  in  these  final 
regulations.  In  addition,  the  Secretary 
has  determined  that  the  proposed 
definitions  of  "consumer,"  "consumer 
service  record,"  "cross-disability  peer 
counseling,"  "information  and  referral 
services,"  "independent  living  skills 
training,"  and  "peer  counseHng"  are 
unnecessary.  The  Secretary  does  not 
believe  it  is  necessary  or  useful  to 
establish  definitions  for  these  terms 
through  regulations.  The  Secretary 
expects  that  States  and  centers  will 
interpret  these  terms  in  a  manner  that 
will  provide  for  the  efficient  and  proper 
administration  of  this  program. 
However,  comments  on  requirements 
related  to  the  terms  "decisionmaking 
position"  and  "staff  position"  indicate 
that  definitions  of  these  terms  will  assist 
centers  in  determining  how  to  comply 
with  these  requirements. 

Changes:  Tne  Secretary  has  deleted 
the  definitions  of  "consumer," 


"consumer  service  record,"  "cross- 
disability  peer  coimseling," 
"information  and  referral  services," 
"independent  living  skills  training," 
"individual  with  a  significant 
disability,"  "minority  group,"  "peer 
counseling,"  "significant  disability," 
and  "xmserved  or  underserved"  from 
the  final  regulations. 

Comments:  Several  commenters 
.suggested  that  the  definition  of 
"decisionmaking  position"  be  clarified. 

Discussion:  The  Secretary  agrees  that 
this  definition  should  be  clarified  by 
removing  the  reference  to  first-line  and 
second-line  supervisors.  The  Secretary 
believes  that  any  supervisor  should  be 
included  in  the  definition  of 
"decisionmaking  position."  The 
Secretary  also  believes  that  this 
definition  provides  flexibility  for 
centers  to  determine  who  exercises 
decisionmaking  authority  within  a 
center. 

Changes:  The  Secretary  has  revised 
the  definition  of  a  "decisionmaking 
position"  to  clarify  that  any  position 
within  a  center  that  carries  the  authority 
to  establish  policy  for  the  center  is 
included  within  this  definition. 

Comments:  A  few  conunenters 
reconunended  that  the  proposed 
definition  of  "staff  position"  be  revised 
to  conform  with  the  definition  of  this 
term  established  by  the  U.S.  Department 
of  Labor  (DOL).  However,  none  of  the 
commenters  stated  the  DOL  definition 
or  identified  where  this  definition  can 
be  found.  One  commenter  suggested 
that  decisionmakers  be  included  in  the 
definition  of  "staff  position"  because 
decisionmakers  are  also  "staff." 

Discussion:  Neither  the  Secretary  nor 
DOL  staff  consulted  by  ED  staff  is  aware 
of  a  DOL  definition  of  "staff  position" 
or  "decisionmaking  position."  Although 
a  definition  exists  for  the  term 
"employee"  in  regulations 
implementing  the  Fair  Labor  Standards 
Act,  the  Secretary  does  not  believe 
DOL's  definition  of  "employee"  is  either 
helpful  or  necessary  for  purposes  of  this 
indicator.  Nevertheless,  nothing  in  the 
definition  of  "staff  position"  in  the  final 
regulations  is  inconsistent  with  DOL's 
definition  of  "employee."  The  Secretary 
does  not  agree  that  decisionmakers 
should  be  included  as  "staff"  for 
purposes  of  this  indicator  because  this 
would  create  an  luinecessary  overlap 
between  the  meaning  of  the  terms  "staff 
position"  and  "decisionmaking 
position." 

Changes:  None. 

Comments:  Several  commenters 
recommended  additional  definitions  for 
the  following  terms:  "increasing  and 
improving  community  options," 
"increasing  and  improving  community 


capacity,"  "self-help  and  self- 
advocacy,"  and  "systems  advocacy." 

Discussion:  The  Secretary  does  not 
believe  it  is  necessary  or  useful  to 
establish  definitions  for  these  terms 
through  regulations.  The  Secretary 
expects  that  States  and  centers  will 
interpret  these  terms  in  a  manner  that 
will  provide  for  the  efficient  and  proper 
administration  of  this  program.      * 

Changes:  None. 

Multi-State  Centers  (§  366.62) 

Comments:  Several  coqimenters 
recommended  that  centers  serving  more 
than  one  State  or  region  and  receiving 
funds  from  multiple  sources  be 
reviewed  for  compliance  with  the 
evaluation  standards  as  a  single  center. 

Discussion:  The  Secretary  agrees  with 
the  commenters.  The  regulations  are 
silent  on  this  issue  and  neither  require 
nor  permit  the  Department  to  conduct 
separate  reviews  of  a  center  for  each 
grant  that  the  center  receives  fit)m  the 
Department.  The  Secretary  believes 
section  706(c)(1)  of  the  Act  provides 
sufficient  guidance  on  the  Secretary's 
responsibility  to  conduct  on-site 
compliance  reviews  of  centers  and  does 
not  believe  it  is  necessary  to  regulate 
further  on  this  issue. 

Changes:  None. 

Staff  Positions  (§  366.63(a)(1)) 

Comments:  A  few  commenters  agreed 
with  the  exclusion  of  personal  care 
assistants,  readers,  and  interpreters  from 
the  determination  of  a  center's 
compliance  with  the  requirement  that 
more  than  50  percent  of  a  center's 
decisionmaking  and  staff  positions  be 
filled  by  individuals  with  disabilities. 
These  commenters  recommended 
adding  van  drivers  to  the  list  of  those 
persons  to  be  excluded  from  this 
determination.  A  couple  of  commenters 
disagreed  with  the  exclusion  of  personal 
care  assistants,  readers,  and  interpreters  ■ 
from  this  determination. 

Discussion:  The  Secretary  believes 
that  a  center  should  have  the  option  of 
excluding  drivers,  as  well  as 
interpreter;s,  personal  assistants,  and 
readers,  from  the  determination  of  a 
center's  compliance  with  this  provision. 

Changes:  "The  Secretary  has  added 
drivers  to  §  366.63(a)(l)(ii)  of  the  final 
regulations  and  given  a  center  the 
option  of  excluding  drivers,  interpreters, 
personal  assistants,  and  readers  from  the 
determination  of  the  center's 
compliance  with  this  requirement. 

Comments:  Several  commenters  did 
not  understand  or  disagreed  with  the 
proposed  use  of  total  number  of  hours 
worked  by  paid  employees  to  determine 
a  center's  compliance  with  the 
requirement  that  more  than  50  percent 
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of  a  center's  decisionmaking  and  staff 
positions  must  be  filled  by  individuals 
with  disabilities.  One  commenter  stated 
that  this  approach  would  be 
burdensome  and  would  require 
unnecessary  reporting  and 
recordkeeping.  A  couple  of  commenters 
suggested  that  only  "positions"  be 
considered  to  determine  compliance 
with  (his  requirement  and  that  the 
positions  must  be  based  on  40  hill-time 
equivalent  (FTE)  hours  per  week. 
Another  commenter  questioned  whether 
the  total  number  of  hours  worked  will 
be  determined  using  expected  or  actual 
number  of  hours  worked. 

Discussion:  The  Secretary  does  not 
agree  that  this  requirement  is 
burdensome  or  will  require  uimecessary 
reporting  and  recordkeeping.  Centers 
already  are  required  to  maintain  records 
of  the  number  of  hours  their  paid 
employees  work  each  week.  Using  the 
number  of  hours  worked  to  determine 
compliance  with  the  greater  than  50 
percent  staffing  requirement  would  not 
require  additional  recordkeeping.  In 
addition,  the  Secretary  beUeves  that 
overtime  hours  should  be  excluded  from 
this  determination  because  extra  hours 
worked  by  individual  employees  could 
produce  a  distorted  representation  of  a 
center's  work  force.  Also,  centers  with 
equal  numbers  of  staff  who  are 
individuals  with  significant  disabilities 
and  who  are  not  individuals  with 
significant  disabiUties  might  simply 
assign  overtime  to  their  staff  who  are 
individuals  with  significant  disabilities 
to  comply  with  the  greater  than  50 
percent  staffing  requirement.  Excluding 
overtime  will  simplify  the  calculation 
that  a  center  needs  to  make  to  comply 
with  this  requirement. 

Finally,  the  Secretary  believes  that 
only  those  hours  for  which  an  employee 
is  compensated  should  be  considered  to 
determine  compliance  with  the  greater 
than  50  percent  staffing  requirement 
because  of  the  difficulty  in  determining 
the  nimiber  of  extra  hours  an  employee 
may  have  worked  for  which  the 
employee  was  not  compensated. 

Changes:  The  Secretary  has  revised 
§  366.63(a)(l)(iii)  to  exclude  overtime 
from  the  determination  of  a  center's 
compliance  with  this  requirement.  In 
addition,  the  Secretary  has  revised  this 
provision  to  include  only  those  hours 
for  which  an  employee  is  actually  paid 
in  determining  a  center's  compUance 
with  this  requirement. 

Comments:  Several  commenters 
disagreed  with  the  proposed  use  of  the 
three-month  period  preceding  the 
application  date  to  determine  a  center's 
compliance  with  the  requirement  that 
more  than  50  percent  of  a  center's  - 
decisionmaking  and  staff  positions  must 


be  filled  by  individuals  with 
disabilities.  Several  commenters 
recommended  that  the  relevant  period 
be  the  six-month  period  preceding  the 
application  date  because  data  collected 
during  the  six-month  period  preceding 
the  end  of  the  project  year  would  be 
more  reliable.  A  couple  of  commenters 
suggested  that  the  relevant  period  be  the 
12-month  period  preceding  the 
application  date. 

Discussion:  The  Secretary  agrees  with 
the  commenters  that  the  three-month 
period  is  too  short  and  that  the  six- 
month  period  preceding  the  end  of  the 
reporting  period  is  the  least  biudensome 
timeframe  for  a  center  to  gather 
information  concerning  its  paid 
employees.  The  Secretary  also  agrees 
that  data  collected  during  the  six-month 
period  preceding  the  end  of  the  project 
year  will  be  more  reliable  than  the 
three-month  period  proposed  in  the 
NPRM. 

In  addition,  the  NPRM  was  published 
before  the  Department  eliminated  the 
need  for  grantees  to  submit  applications 
for  non-competing  continuation  awards. 
Grantees  are  now  required  only  to 
submit  an  annual  performance  report 
diat  demonstrates  their  compliance  with 
statutory  and  regulatory  requirements 
and  the  terms  of  the  grant  award.  The 
final  regulations  reflect  this  change  by 
eliminating  any  reference  to 
continuation  applications  and  referring 
instead  to  annual  performance  reports. 

Changes:  The  Secretary  has  changed 
the  period  of  consideration  in 
§  366.63{a)(l){iii)  of  the  final  regulations 
from  the  three-month  period  preceding 
the  date  the  center  submits  its 
continuation  application  to  the  last  six 
months  of  the  period  covered  by  the 
center's  most  recent  aimual  performance 
report. 

Comments:  A  couple  of  commenters 
recommended  that  individuals  who  are 
on  family  or  maternity  leave  be  covmted 
during  the  three-month  period 
preceding  the  application  date  to 
determine  a  center's  compliance  with 
the  50  percent  requirement. 

Discussion:  The  Secretary  agrees  that 
an  individual  who  is  on  unpaid  family 
or  maternity  leave  during  any  or  all  of 
the  six-month  period  should  be 
included  in  this  determination. 
Compliance  with  the  50  percent 
requirement  should  not  be  affected  just 
because  an  employee  of  a  center  is  on 
unpaid  family  or  maternity  leave  during 
this  six-month  period.  In  making  its 
determination,  a  center  will  use  the 
number  of  weekly  hours  worked  by  an 
employee  prior  to  going  on  unpaid 
family  or  maternity  leave. 

Changes:  The  Secretary  has  added 
language  to  §  366.63(a}(l)(iii)  to  permit 


a  center  to  include  employees  on 
impaid  family  or  maternity  leave  for 
determining  its  compliance  with  the  50 
percent  requirement.  A  center  must 
include  in  this  determination  its 
employees  who  are  on  unpaid  family  or 
maternity  leave  during  the  six-month 
period. 

Self-Help  and  Self-Advocacy 

Comments:  None. 

Discussion:  Pursuant  to  the  NPRM,  a 
center  would  have  been  required  to 
provide  evidence  that  it  established 
written  policies  for  promoting  self-help, 
and  self-advocacy  among  individuals 
with  significant  disabilities.  Since 
pubUcation  of  the  NPRM,  the  Secretary 
has  reviewed  this  section  and 
determined  that  whether  or  not  a  center 
has  written  policies  is  unimportant  if 
the  center  actually  promotes  self-help 
and  self-advocacy  among  individuals 
with  significant  disabilities. 

Changes:  The  Secretary  has  deleted 
the  requirement  for  written  policies 
from  the  final  regulations. 

Development  of  Peer  Relationships  and 
Peer  Role  Models  (§  366.63(3)(iii)) 

Comments:  One  commenter  stated 
that  the  use  of  individuals  with 
significant  disabilities  as  instructors  is 
more  effective  than  written  poUcies  and 
procedures. 

Discussion:  The  Secretary  agrees  that 
written  policies  are  unimportant  if  the 
center  actually  promotes  the 
development  of  peer  relationships  and 
peer  role  models  among  individuals 
with  significant  disabilities.  However, 
the  Secretary  also  believes  that  the 
development  of  peer  relationships  and 
peer  role  models  among  individuals 
with  significant  disabilities  can  be 
accomplished  in  a  variety  of  ways  and 
does  not  believe  it  is  necessary  to 
require  a  center  to  use  individuals  with 
significant  disabilities  as  instructors  to 
meet  this  requirement. 

Changes:  The  Secretary  has  deleted 
the  requirement  for  written  policies 
from  the  final  regulations. 

Equal  Access  (§  366.63(a)(4))  and 
Provision  of  Services  on  a  Cross- 
Disability  Basis  (§  366. 63(b)(1)) 

Comments:  Some  commenters 
recommended  that  the  proposed 
regulations  be  clarified  to  permit  centers 
to  provide  services  or  programs  that  are 
targeted  or  limited  to  persons  with  a 
single  type  of  disability  (e.g., 
individuals  who  are  blind  or  deaf). 

Discussion:  The  1992  Amendments 
require  that  centers  receiving  funds 
under  Title  VII  of  the  Act  provide  IL 
services  to  individuals  with  significant 
disabihties  without  regard  to  the  type  or 


types  of  specific  significant  disabilities 
of  the  individuals  or  groups  of 
individuals.  Under  the  final  regulations, 
a  center  must  provide  the  IL  core 
services  to  individuals  with  significant 
disabihties  in  a  manner  that  is  neither 
targeted  nor  limited  to  a  particular  type 
of  significant  disability.  In  addition,  a 
center  may  not  limit  the  provision  of 
any  other  IL  service  that  could  be 
provided  to  individuals  with  a  variety  of 
significant  disabilities  to  individuals 
with  a  particular  type  of  significant 
disability.  For  example:  A  center  may 
not  limit  the  provision  of  personal 
assistance  services  to  individuals  who 
are  blind.  However,  a  center  may  limit 
the  provision  of  Braille  instruction  to 
individuals  who  are  blind.  The 
availability  of  an  IL  service  (other  than 
the  IL  core  services)  may  be  limited  to 
individuals  with  a  particular  type  of 
significant  disability  only  if  that  IL 
service  is  unique  to  the  significant 
disabiUty  of  the  individuals  to  be 
served. 

Whether  a  center  may  target 
individuals  with  a  particular  type  of 
significant  disability  for  a  particular 
type  of  IL  service  is  a  different  question. 
If  a  center  has  identified  individuals 
with  a  particular  type  of  significant 
disability  as  an  "unserved  or 
underserved  group  or  population" 
piu^uant  to  the  definition  in  34  CFR 
364.4(b),  the  center  may  target  this 
unserved  or  underserved  group  or 
population  for  any  IL  service,  including 
the  IL  core  services.  However,  the  center 
may  not  limit  the  IL  services  it  provides 
to  only  this  group  or  population  of 
individuals  with  a  particular  type  of 
significant  disability. 

Changes:  The  Secretary  has  added 
language  to  §  366.63(b)(1)  of  the  final 
regulations  that  allows  a  center  to 
restrict  the  availability  of  an  IL  service 
(other  than  the  IL  core  services)  to 
individuals  with  a  particular  type  of 
significant  disability  if  the  IL  service 
(other  than  the  IL  core  services)  is 
imique  to  that  significant  disability  of 
the  individuals  to  be  served. 

Comments:  One  commenter 
recommended  that  the  proposed 
regulations  include  an  assurance  that 
centers  conduct  affirmative  action 
programs  to  hire  members  of  minority 
groups.  This  commenter  believes  that 
FediOTal  laws  generally  require 
recipients  of  Federal  funds  to  conduct 
affirmative  action  programs  to  hire 
members  of  minority  groups,  even 
though  the  commenter  did  not  identify 
any  specific  statute. 

Discussion:  Although  section 
725(c)(5)  of  the  Act  requires  that  an 
applicant  for  funds  under  Part  C  of 
Chapter  1  of  Title  VII  of  the  Act  take 


affirmative  action  to  employ  and 
advance  in  employment  qualified 
individuals  with  significant  disabilities, 
nothing  in  Title  Vn  requires  centers 
receiving  funds  under  Part  C  of  Chapter 
1  of  Title  vn  of  the  Act  to  take 
affirmative  action  to  employ  and 
advance  in  employment  qualified 
minorities. 

Changes:  None. 

Comments:  One  commenter 
recommended  that  a  center's  written 
policies  and  materials  be  available  in 
alternative  formats  as  a  means  of 
providing  equal  access  to  individuals 
with  disabilities. 

Discussion:  The  Secretary  agrees  that 
a  center  should  make  available,  as 
appropriate,  all  of  its  written  policies 
and  materials  in  alternative  formats  for 
effective  commimication.  In  addition, 
the  Secretary  believes  that,  as 
appropriate,  a  center  should  make  its  IL 
services  available  in  alternative  formats. 
For  example,  if  a  center  provides  a  list 
of  available  housing  units  that  are 
accessible  to  individuals  with 
significant  disabilities  as  part  of  its 
information  and  referral  services,  then 
the  center  should  make  this  fist 
available,  as  appropriate,  either  orally, 
in  Braille,  or  on  tape,  if  the  written  form 
of  the  list  prevents  effective 
communication  with  an  individual 
requesting  the  list. 

Changes:  The  Secretary  has  added  a 
new  §  366.63(a)(5)  to  die  final 
regulations  that  requires  a  center  to 
make  available,  as  appropriate,  all  of  its 
written  policies  and  materials  in 
alternative  formats  for  effective 
commimication.  In  addition,  this  new 
provision  requires  a  center  to  make 
available,  as  appropriate,  its  IL  services 
in  alternative  formats. 

Cross-Disability  (§  366.63(b)) 

Comments:  One  commenter 
recommended  that  a  center  be  able  to 
comply  with  the  cross-disabifity 
requirement  by  demonstrating  a  fairly 
even  distribution  of  services  across  a 
simple  majority  of  the  Federal  disability 
reporting  categories. 

Discussion:  The  Secretary  agrees  that 
a  center  that  demonstrates  a  fairly  even 
distribution  of  services  across  a  simple 
majority  of  the  Federal  disability 
reporting  categories  is  presumed  to  be  in 
compliance  with  the  cross-disability 
requirement,  if  no  evidence  exists  that 
the  center  has  denied  eligibiUty  for  an 
IL  service  to  any  individual  with  a 
significant  disability  based  on  the  type 
of  the  individual's  disability.  Because 
other  evidence  may  exist  that  a  center 
is  not  in  compliance  with  this 
requirement,  the  Secretary  does  not 


believe  it  is  appropriate  to  create  an 
irrebuttable  presimiption  of  compliance. 

Changes:  None. 

Comments:  One  commenter 
recommended  that  the  proposed 
regulations  be  clarified  to  ensure  that  all 
of  the  core  services  are  available  to  an 
individual  regardless  of  the  individual's 
disability.  Another  commenter 
recommended  that  the  proposed 
regulations  be  revised  to  prevent  a 
center  from  relying  on  an  individual's 
secondary  disability  to  comply  with  the 
cross-disability  requirement.  Another 
commenter  recommended  that  centers 
maintain  a  tracking  system  to  ensure 
that  all  individuals  in  need  of  IL 
services  are  served  by  the  center. 

Discussion:  The  Secretary  agrees  that 
the  language  in  the  proposed  regulations 
should  be  clarified  to  ensure  that  all  of 
the  core  services  are  available  to  an 
individual  regardless  of  the  individual's 
disability  and  to  prevent  a  center  from 
relying  on  an  individual's  disability 
(whether  "secondary"  or  otherwise)  to 
comply  with  the  cross-disabihty 
requirement.  By  forbidding  a  center 
from  targeting  or  limiting  the  IL  core 
services  based  on  an  individual's  type  of 
significant  disability,  the  classification 
of  an  individual's  significant  disability 
as  "primary"  or  "secondary"  will  be 
irrelevant  for  puirposes  of  providing  the 
IL  core  services  and  for  complying  with 
the  cross-disability  requirement. 

In  addition,  the  Secretary  believes 
that  the  reporting  requirements  and 
recordkeeping  requirements  are 
adequate  to  prevent  discrimination  on 
the  basis  of  type  of  disability  and  to 
ensure  that  centers  provide  the  IL  core 
services  to  individuals  with  a  broad 
range  of  disabilities.  Therefore,  the 
Secretary  does  not  agree  that  these 
regulations  should  require  centers  to 
maintain  a  tracking  system  as  suggested 
by  the  commenter. 

Changes:  The  Secretary  has  added 
language  to  §  366.63(b)(3)  of  the  final 
regulations  to  clarify  that  a  center  may 
not  target  or  limit  the  IL  core  services  to 
any  individual  or  group  of  individuals 
with  significant  disabilities  based  on  the 
type  of  significant  disability  of  the 
individual  or  group  of  individuals. 

IL  Goals  (§  366.63(c)) 

Comments:  One  commenter 
recommended  that  centers  be  required 
to  achieve  a  25  percent  success  rate  on 
the  IL  goals  identified  by  consumers. 
Another  commenter  stated  that  the 
attempt  to  achieve  an  IL  goal  is  as 
important  as  achieving  it. 

Discussion:  The  Secretary  does  not 
believe  it  is  appropriate  to  establish  a 
percentage  that  centers  must  attain  for 
the  achievement  of  IL  goals  developed 
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by  consumers.  The  populations  served 
by  different  centers  may  vary  so  widely 
that  a  reasonable  percentage  for  one 
center  may  be  unrealistic  for  another 
center. 

Changes:  None. 

Comments:  A  few  commenters  stated 
that  requiring  a  center  to  measure  or 
track  the  achievement  of  IL  goals  by 
consiuners  is  inappropriate  or  may  be 
nearly  impossible. 

Discussion:  Any  measurement  of  the 
achievement  of  IL  goals  would  require 
uniformity  to  be  meaningful.  However, 
IL  goals  and  how  they  are  achieved  is 
not  uniform.  Therefore,  the  Secretary 
agrees  that  requiring  a  center  to  measure 
the  achievement  of  IL  goals  by  a 
consumer  is  inappropriate.  However, 
the  Secretary  believes  that  maintaining 
records  of  the  IL  goals  that  consumers 
believe  they  have  achieved  is 
appropriate  and  feasible,  both  for  the 
consumer  and  the  center. 

Changes:  The  Secretary  has  deleted 
the  requirement  that  a  center  measure 
the  achievement  of  IL  goals  by 
consumers  but  has  specified  that 
consumer  service  records  meet  the 
requirements  of  34  CFR  364.53.  Section 
364.53  includes  the  requirements  that  a 
consumer  service  record  include  (1)  the 
IL  goals  or  objectives  established  and 
acUeved  by  the  consumer;  and  (2) 
either  an  IL  plan  or  a  waiver  signed  by 
the  consumer  that  an  IL  plan  is 
unnecessary. 

Comments:  None. 

Discussion:  Pursuant  to  the  NPRM,  a 
center  was  required  to  facilitate  the 
development  and  achievement  of  IL 
goals  selected  by  individuals  with 
significant  disabilities  who  request 
assistance  from  the  center.  Since 
publication  of  the  NPRM,  the  Secretary 
has  reviewed  this  section  and 
determined  that  compliance  with  this 
standard  can  best  be  accomplished  by 
requiring  a  center  to  assess  consumer 
satisfaction  with  the  center's  services 
and  policies  in  facilitating  consumers' 
achievement  of  IL  goals,  bi  addition,  the 
Secretary  believes  compliance  will  be 
further  insiued  by  requiring  a  center  to 
provide  this  information  to  its  governing 
board  and  the  appropriate  SILC.  Finally, 
the  Secretary  believes  that  notifying 
consumers  of  their  right  to  develop  or 
waive  the  development  of  an  IL  plan 
(ILP)  also  is  important  to  insure 
compliance  wi&  this  standard. 

Changes:  The  Secretary  has  added  a 
requirement  to  the  final  regulations  that 
a  center  (1)  assess  consumer  satisfaction 
with  the  center's  services  and  policies 
in  facilitating  consumers'  achievement 
of  IL  goals  and  provide  this  information 
to  its  governing  board  and  the 
appropriate  SILC;  and  (2)  notify  all 


consumers  of  their  right  to  develop  or 
waive  the  development  of  an  ILP. 

Comments:  A  few  commenters 
recommended  that  any  reporting 
requirements  be  limited  in  scope  and 
suggested  that  a  consiuner  service 
record  not  be  required  for  "casual 
services."  A  couple  of  commenters 
suggested  that  an  "intake  sheet"  be 
sufficient  as  a  case  service  record. 
Another  commenter  recommended  that 
a  case  service  record  include  only  the 
consumer's  application  form  and  any 
notes  by  the  center  staff  member  who 
works  with  the  consumer. 

Discussion:  The  information  that  must 
be  included  in  a  consiuner  service 
record  is  described  in  34  CFR  364.53. 
The  Secretary  believes  that  this 
information  is  necessary  for  the  proper 
and  efficient  administration  of  this 
program.  An  "intake  sheet"  or  an 
application  form  and  notes  made  by  the 
center's  staff  member  who  works  with 
the  consimier  are  sufficient  if  they 
include  the  information  required  by  34 
CFR  364.53. 

Changes:  The  Secretary  has  added 
language  to  the  definition  of  consumer 
service  record  in  the  final  regulations  to 
clarify  that  a  consumer  service  record 
must  meet  the  requirements  of  34  CFR 
364.53. 

Community  Options  and  Community 
Capacity  (§  366.63(d)) 

■  Comments:  One  commenter  stated 
that  this  indicator  is  meaningless 
without  further  explanation  and 
definitions  of  the  required  activities. 
Another  commenter  recommended  that 
these  regulations  require  more  specific 
measures  of  compliance.  Another 
commenter  recommended  that  the  term 
"community  advocacy,"  which  is  used 
in  this  provision,  be  defined.  Another 
commenter  stated  that  clarification  is 
needed  on  what  constitutes  a  center's 
service  area. 

Discussion:  The  Secretary  does  not 
believe  it  is  necessary  to  define  further 
the  activities  that  a  center  must  carry 
out  to  comply  with  this  indicator.  The 
Secretary  believes  that  each  center 
should  have  flexibility  in  defining  these 
activities  within  the  context  of  its  own 
operating  environment  and  service  area. 
The  Secretary  also  expects  that  each 
center  will  define  its  own  service  area 
and  describe  the  area  it  expects  to  serve 
in  its  application  for  funding  under  this 
program.  Finally,  the  Secretary  believes 
that  the  term  "community  advocacy"  is 
encompassed  by  the  term  "systems  (or 
systemic)  advocacy,"  which  is  defined 
in  34  CFR  364.4(b)  of  the  IL  regulations. 
The  IL  regulations  were  published  on 
August  15, 1994  (59  FR  41880). 

Cnanges:  None. 


Comments:  A  few  commenters 
recommended  that  centers  not  be 
responsible  for  removing  community 
barriers  or  for  serving  as  a  catalyst  for 
change  in  the  community.  One  of  these 
commenters  reconunended  that  centers 
not  be  evaluated  on  how  well  the 
community  responds  to  the  needs  of 
individuals  with  disabilities. 

Discussion:  Nothing  in  the  proposed 
regulations  required  a  center  to  remove 
commxmity  barriers  or  to  serve  as  a 
catalyst  for  change  in  the  community. 
Furthermore,  nothing  in  the  proposed 
regulations  provided  that  centers  would 
be  evaluated  on  how  well  the 
community  responds  to  the  needs  of 
individuals  with  disabilities.  However, 
to  the  extent  that  a  center  engages  in 
systems  advocacy,  the  Secretary  fully 
expects  that  a  center  will  engage  in 
activities  that  are  designed  to 
accomplish  these  goals. 

Changes:  None. 

Comments:  One  commenter 
recommended  that  a  center's 
compliance  with  the  community 
options  and  community  capacity 
indicator  not  be  based  solely  on  the 
center's  activities  within  its  service  area. 

Discussion:  Although  a  center  may 
engage  in  advocacy  or  other  activities 
that  may  have  an  impact  outside  of  its 
service  area,  the  Secretary  believes  that 
a  center's  performance  under  its  Title 
Vn  grant  must  be  assessed  in  terms  of 
the  beneficiaries  the  grant  was  intended 
to  serve,  i.e.,  the  individuals  within  the 
center's  service  area. 

Changes:  None. 

Comments:  One  commenter 
recommended  that  centers  be  required 
to  provide  annual  community 
accessibility  updates  to  help  centers 
develop  strategies  for  prioritizing  the 
removal  of  identified  community 
barriers  and  to  document  the  results  of 
activities  that  have  been  completed  to 
remove  those  barriers. 

Discussion:  The  Secretary  does  not 
believe  that  centers  should  be  required 
to  develop  strategies  for  prioritizing  the 
removal  of  identified  community 
barriers.  The  Secretary  believes  it  is 
sufficient  for  a  center  to  comply  with 
the  requirements  already  established  for 
this  indicator. 

Changes:  None. 

Comments:  One  commenter 
recommended  that  outreach  materials 
be  provided  in  accessible  formats. 

Discussion:  The  Secretary  believes 
that  new  §  366.63(a)(5)  will  ensure  that 
a  center  will  provide  outreach  materials 
in  accessible  formats. 

Changes:  None. 
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IL  Services  (§  366.63(e)) 

Comments:  One  commenter  stated 
that  cross-disability  coimseling  is  not  a 
valid  service  because  the  commenter 
believes  that  "peer"  means  a  person 
with  a  similar  disability. 

Discussion:  The  Secretary  disagrees 
that  "peer  coimseling"  is  limited  to 
counseling  by  an  individual  with  a 
disability  that  is  similar  to  the  disability 
of  the  consumer.  The  Secretary  believes 
that  an  individual  with  a  significant 
disability  may  engage  in  peer 
counseling  for  another  individual  with 
a  significant  disability,  regardless  of  the 
types  of  significant  disabilities  of  the 
two  individuals. 

Changes:  None. 

Resource  Development  (§  366.63(f)) 

Comments:  One  commenter 
recommended  that  a  center  be  rewarded 
only  for  specific  activities  that  result  in 
increased  funding  and  that  automatic 
State  appropriations  not  be  included  in 
determining  the  success  of  a  center's 
fundraising  activities. 

Discussion:  The  Secretary  encourages 
States  to  participate  in  the  funding  of 
centers.  'Therefore,  the  Secretary 
believes  it  is  appropriate  to  include 
State  funds  in  determining  the  success 
of  a  center's  fundraising  activities. 

Changes:  None. 

Executive  Order  12866 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  final  regulations  are  those  resulting 
firom  statutory  requirements  and  those 
determined  by  the  Secretary  to  be 
necessary  for  administering  this 
program  effectively  and  efficiently. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  these  regulations,  the 
Secretary  has  determined  that  the 
benefits  of  the  regulations  justify  the 
costs. 

The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local,  and 
tribal  govenunents  in  the  exercise  of 
their  governmental  functions. 

Paperwork  Reduction  Act  of  1980 

Sections  366.62  and  366.63  contain 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1980,  the  Department  of 
Education  submitted  a  copy  of  these 
sections  to  the  Office  of  Management 
and  Budget  (0MB)  for  its  review.  (44 
U.S.C.  3504(h)). 


States  and  centers  are  eligible  to  apply 
for  grants  under  these  regulations.  The 
Department  needs  and  uses  the 
information  to  make  grants.  Annual 
public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  40  hours  per  response  for  200 
respondents,  including  the  time  for 
gathering  and  maintaining  the  data 
needed  and  for  completing  and 
reviewing  the  collection  of  information. 

Intergovernmental  Review 

These  programs  are  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accqrdance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  informatien  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
regulations  and  on  its  owm  review,  the 
Department  has  determined  that  the 
regulations  in  this  dociunent  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subiects  in  34  CFR  Part  366 

Education,  Grant  programs — social 
programs,  Vocational  rehabilitation. 
Recordkeeping  and  reporting 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.132 — Centers  for  Independent 
Living) 

Dated:  July  26, 1995. 
Richard  W.  Riky, 

Secretary  of  Education. 

The  Secretary  amends  Part  366  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  366— CENTERS  FOR 
INDEPENDENT  LIVING 

1.  The  authority  citation  for  part  366 
is  revised  to  read  as  follows: 

Authority:  29  U.S.C.  796d-l(b)  and  796f- 
796f-6,  unless  otherwise  noted. 


§366.6    [Redesignated  from  $366.5] 

2.  Section  366.5  is  redesignated  as 
§366.6. 

3.  A  new  §  366.5  is  added  to  read  as 
follows: 

§366.5    Wttat  definitions  apply  to  this 
program?  * 

Decisionmaking  position  means  the 
executive  director,  any  supervisory 
position,  and  any  other  policymaking 
position  vtrithin  the  center. 

Staff  position  means  a  paid  non- 
contract  position  within  the  center  that 
is  not  included  within  the  definition  of 
a  "decisionmaking  position." 

(Authority:  29  U.S.C.  796a(a)) 

4.  Part  366  is  amended  by  adding  a 
new  Subpart  G  consisting  of  §§  366.60 
through  366.63  to  read  as  follows: 

Subpart  6— Evaluation  Standards  and 
Compllanca  Indicators 

366.60  What  are  project  evaluation 
standards? 

366.61  What  are  the  compliance  indicators? 

366.62  What  are  the  requirements  for 
continuation  funding? 

366.63  What  evidence  must  a  center  present 
to  demonstrate  that  it  is  in  minimum 
compliance  with  the  evaluation 
standards? 

Subpart  G— Evaluation  Standards  and 
Compliance  Indicators 

$366.60   What  are  the  pro)ectevtfuatlon 
standards? 

To  be  eligible  to  receive  funds  under 
this  part,  an  applicant  must  agree  to 
comply  with  the  following  evaluation 
standards: 

(a)  Evaluation  standard  1 — 
Philosophy.  The  center  shall  promote 
and  practice  the  IL  philosophy  of— 

(1)  Consumer  control  of  tne  center 
regarding  decisionmaking,  service 
delivery,  management,  and 
establishment  of  the  policy  and 
direction  of  the  center; 

(2)  Self-help  and  self-advocacy; 

(3)  Development  of  peer  relationships 
and  peer  role  models; 

(4)  Equal  access  of  individuals  with 
significant  disabilities  to  all  of  the 
center's  services,  programs,  activities, 
resources,  and  facilities,  whether 
publicly  or  privately  funded,  without 
regard  to  the  type  of  significant 
disability  of  the  individual;  and 

(5)  Promoting  equal  access  of 
individuals  with  significant  disabiUties 
to  all  services,  programs,  activities, 
resources,  and  facilities  in  society, 
whether  public  or  private,  and 
regardless  of  funding  source,  on  the 
same  basis  that  access  is  provided  to 
other  individuals  with  disabilities  and 
to  individuals  without  disabilities. 
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(b)  Evaluation  standard  2 — Provision 
of  services.  (1)  The  center  shall  provide 
IL  services  to  individuals  with  a  range 
of  significant  disabilities. 

(2)  The  center  shall  provide  IL 
services  on  a  cross-disability  basis  (i.e., 
for  individuals  with  all  different  types 
of  significant  disabinties,  including 
individuals  with  significant  disabilities 
who  are  members  of  populations  that 
are  unserved  or  underserved  by 
proflwns  under  Title  VIl  of  this  Act). 

(3)  The  center  shall  determine 
eligibility  for  IL  services.  The  center 
may  not  base  eligibility  on  the  presence 
of  any  one  speciHc  significant  disability. 

(c)  Evaluation  standard  3 — 
Independent  living  goals.  The  center 
shall  facilitate  the  development  and 
achievement  of  IL  goals  selected  by 
individuals  with  significant  disabilities 
who  seek  assistance  in  the  development 
and  achievement  of  IL  goals  from  the 
center. 

(d)  Evaluation  standard  4 — 
Community  options.  The  center  shall 
conduct  activities  to  increase  the 
availability  and  improve  the  quality  of 
community  options  for  IL  to  facilitate 
the  development  and  achievement  of  IL 
goals  by  individuals  with  significant 
disabilities. 

(e)  Evaluation  standard  5 — 
Independent  living  core  services.  The 
center  shall  provide  IL  core  services 
and,  as  appropriate,  a  combination  of 
any  other  IL  services  specified  in 
section  7(30)(B)  of  the  Act. 

(f)  Evaluation  standard  6— Activities 
to  increase  community  capacity.  The 
center  shall  conduct  activities  to 
increase  the  capacity  of  communities 
within  the  service  area  of  the  center  to 
meet  the  needs  of  individuals  with 
significant  disabilities. 

Ig)  Evaluation  standard  7 — Resource 
development  activities.  The  center  shall 
conduct  resource  development  activities 
to  obtain  funding  from  sources  other 
than  Chapter  1  of  Title  VII  of  the  Act. 

(Authority:  29  U.S.C.  796f-4) 

§  3M.61    What  are  the  compliance 
indicators? 

(a)  The  compliance  indicators 
establish  the  activities  that  a  center  shall 
carry  out  to  demonstrate  minimum 
compliance  with  the  evaluation 
standards  in  §  366.60. 

(b)  If  a  center  fails  to  satisfy  any  one 
of  the  indicators,  the  center  is  out  of 
compliance  with  the  evaluation 
standards. 

(Authority:  20  U.S.C.  796d-l(b)) 

§  366.62    What  are  the  requirements  for 
continuation  funding? 

(a)  To  be  eligible  to  receive  a 
continuation  award  for  the  third  or  any 


subsequent  year  of  a  grant,  a  center 
shall— 

(1)  Have  complied  fully  during  the 
previous  project  year  with  all  of  the 
terms  and  conditions  of  its  grant: 

(2)  Provide  adequate  evidence  in  its 
most  recent  annual  performance  report 
that  the  center  is  in  minimum 
compliance  with  the  evaluation 
standards  in  §  366.60  (Cross-reference: 
See  §§  366.50  (h)  and  (i)  and  34  CFR 
75.118(a));  and 

(3)  Meet  the  requirements  in  this  Part 
366. 

(b)  If  a  recipient  receives  funding  for 
more  than  one  center,  each  individual 
center  that  receives  a  continuation 
award  shall  meet  the  requirements  of 
paragraph  (a)  of  this  section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0606.) 
(Authority:  29  U.S.C.  711(c).  796d-l(b),  796e, 
and  796f-4) 

§366.63   What  evidence  must  a  eantsr 
present  to  demonstrate  ttiat  It  is  In 
minimum  compliance  with  ttw  evaluation 
standards? 

(a)  Compliance  indicator  1 — 
Philosophy. 

(1)  Consumer  control. 

(i)  The  center  shall  provide  evidence 
in  its  most  recent  annual  performance 
report  that — 

(A)  Individuals  with  significant 
disabilities  constitute  more  than  50 
percent  of  the  center's  governing  board; 
and 

(B)  Individuals  vtrith  disabilities 
constitute  more  than  50  percent  of  the 
center's — 

(1)  Employees  in  decisionmaking 
positions;  and 

[2)  Employees  in  staff  positions, 
(ii)  A  center  may  exclude  personal 

assistants,  readers,  drivers,  and 
interpreters  employed  by  the  center 
from  the  requirement  in  paragraph 
(a)(1)(B)  of  this  section. 

(iii)  The  determination  that  over  50 
percent  of  a  center's  employees  in 
decisionmaking  and  staff  positions  are 
individuals  with  disabilities  must  be 
based  on  the  total  number  of  hours 
(excluding  any  overtime)  for  which 
employees  are  actually  paid  during  the 
last  six-month  period  covered  by  the 
center's  most  recent  annual  performance 
report.  However,  a  center  must  include 
in  this  determination  its  employees  who 
are  on  unpaid  family  or  maternity  leave 
during  this  six-month  period. 

(2)  Self-help  and  self-advocacy.  The 
center  shall  provide  evidence  in  its  most 
recent  annual  performance  report  that  it 
promotes  self-help  and  self-advocacy 
among  individuals  with  significant 
disabilities  (e.g.,  by  conducting 
activities  to  train  individuals  with 
significant  disabilities  in  self-advocacy). 


(3)  Development  of  peer  relationships 
and  peer  role  models.  The  center  shall 
provide  evidence  in  its  most  recent 
annual  performance  report  that  it 
promotes  the  development  of  peer 
relationships  and  peer  role  models 
among  individuals  with  significant 
disabilities  (e.g.,  by  using  individuals 
with  significant  disabilities  who  have 
achieved  IL  goals  [whether  the  goals 
were  achieved  independently  or 
through  assistance  and  services 
provided  by  a  center]  as  instructors 
[volimteer  or  paid]  in  its  training 
programs  or  as  peer  coimselors). 

(4)  Equal  access.  The  center  shall 
provide  evidence  in  its  most  recent 
annual  performance  report  that  it — 

(i)  Ensures  equal  access  of  individuals 
with  significant  disabilities,  including 
commimication  and  physical  access,  to 
the  center's  services,  programs, 
activities,  resources,  and  facilities, 
whether  publicly  or  privately  funded. 
Equal  access,  for  purposes  of  this 
paragraph,  means  that  the  same  access 
is  provided  to  any  individual  with  a 
significant  disability  regardless  of  the 
individual's  type  of  significant 
disability. 

(ii)  Advocates  for  and  conducts 
activities  that  promote  the  equal  access 
to  all  services,  programs,  activities, 
resources,  and  facilities  in  society, 
whether  public  or  private,  and 
regardless  of  funding  source,  for 
individuals  with  significant  disabilities. 
Equal  access,  for  purposes  of  this 
paragraph,  means  that  the  same  access 
provided  to  individuals  without 
disabilities  is  provided  in  the  center's 
service  area  to  individuals  with 
significant  disabilities. 

(5)  Alternative  formats.  To  ensure  that 
a  center  complies  with  §  366.63(a)(4) 
and  for  effiective  commimication,  a 
center  shall  make  available  in 
alternative  formats,  as  appropriate,  all  of 
its  written  policies  and  materials  and  IL 
services. 

(b)  Compliance  indicator  2 — Provision 
of  services  on  a  cross-disability  basis. 
TTie  center  shall  provide  evidence  in  its 
most  recent  armual  performance  report 
that  it— 

(1)  Provides  IL  services  to  eligible 
individuals  or  groups  of  individuals 
without  restrictions  based  on  the 
particular  type  or  types  of  significant 
disability  of  an  individual  or  group  of 
individuals,  unless  the  restricted  IL 
service  (other  than  the  IL  core  services) 
is  unique  to  the  significant  disability  of 
the  individuals  to  be  served; 

(2)  Provides  IL  services  to  individuals 
with  a  diversity  of  significant 
disabilities  and  individuals  who  are 
members  of  populations  that  are 


unserved  or  underserved  by  programs 
under  Title  VII  of  the  Act;  and 

(3)  Provides  IL  core  services  to 
individuals  with  significant  disabilities 
in  a  manner  that  is  neither  targeted  nor 
limited  to  a  particular  type  of  significant 
disability. 

(c)  Compliance  indicator  3 — 
Independent  living  goals.  (1)  The  center 
shall  provide  evidence  in  its  most  recent 
annual  performance  report  that  it — 

(i)  Maintains  a  consumer  service 
record  that  meets  the  requirements  of  34 
CFR  364.53  for  each  consumer: 

(ii)  Facilitates  the  development  and 
achievement  of  IL  goals  selected  by 
individuals  with  significant  disabilities 
who  request  assistance  bom  the  center; 

(iii)  Provides  opportunities  for 
consumers  to  express  satisfaction  with 
the  center's  services  and  policies  in 
facilitating  their  achievement  of  IL  goals 
and  provides  any  results  to  its  governing 
board  and  the  appropriate  SILC;  and 

(iv)  Notifies  ail  consumers  of  their 
right  to  develop  or  waive  the 
development  of  an  IL  plan  (ILP). 

(2)  Tne  center  shall  provide  evidence 
in  its  most  recent  annual  performance 
report  that  the  center  maintains  records 

01^^ 

(i)  The  IL  goals  that  consumers 
receiving  services  at  the  center  believe 
they  have  achieved; 

(ii)  The  niunber  of  ILPs  developed  by 
consumers  receiving  services  at  die 
center;  and 

(iii)  The  number  of  waivers  signed  by 
consumers  receiving  services  at  the 
center  stating  that  an  ILP  is 
unnecessary. 


JMI 


(d)  Compliance  indicator  4 — 
Community  options  and  community 
capacity.  "The  center  shall  provide 
evidence  in  its  most  recent  annual 
performance  report  that,  during  the 
project  year  covered  by  the  center's 
most  recent  annual  performance  report, 
the  center  promoted  the  increased 
availability  and  improved  quality  of 
commimity-based  programs  that  serve 
individuals  with  significant  disabilities 
and  promoted  the  removal  of  any 
existing  architectural,  attitudinal, 
commimication,  environmental,  or  other 
type  of  barrier  that  prevents  the  full 
integration  of  these  individuals  into 
society.  This  evidence  must 
demonstrate  that  the  center  performed 
at  least  one  activity  in  each  of  the 
following  categories: 

(1)  Community  advocacy. 

(2)  Technical  assistance  to  the 
community  on  making  services, 
programs,  activities,  resources,  and 
facilities  in  society  accessible  to 
individuals  with  significant  disabilities. 

(3)  PubUc  information  and  education. 

(4)  Aggressive  outreach  to  members  of 
populations  of  individuals  with 
significant  disabilities  that  are  unserved 
or  underserved  by  programs  under  Title 
VII  of  the  Act  in  the  center's  service 
area. 

(5)  Collaboration  with  service 
providers,  other  agencies,  and 
organizations  that  could  assist  in 
improving  the  options  available  for 
individuals  with  significant  disabilities 
to  avail  themselves  of  the  services, 


programs,  activities,  resources,  and 
facilities  in  the  center's  service  area. 

(e)  Compliance  indicator  5 — IL  core 
services  and  other  IL  services .  The 
center  shall  provide  evidence  in  its  most 
recent  annual  performance  report  that  it 
provides — 

(1)  Information  and  referral  services  to 
all  individuals  who  request  this  type  of 
assistance  or  services  from  the  center  in 
formats  accessible  to  the  individual 
requesting  these  services;  and 

(2)  As  appropriate  in  response  to 
requests  from  individuals  with 
significant  disabilities  who  are  eligible 
for  IL  services  from  the  center,  the 
following  services: 

(i)  IL  skills  training. 

(ii)  Peer  counseling  (including  cross- 
disability  peer  counseling). 

(iii)  Individual  and  systems  advocacy. 

(iv)  A  combination,  as  appropriate,  of 
any  two  or  more  of  the  IL  services 
defined  in  section  7(30)(B)  of  the  Act. 

(f)  Compliance  indicator  6 — Resource 
development  activities.  The  center  shall 
provide  evidence  in  its  most  recent 
annual  performance  report  that  it  has 
conducted  resource  development 
activities  within  the  period  covered  by 
the  performance  report  to  obtain 
funding  from  sources  other  than  Chapter 
lofTitleVDoftheAct. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0606.) 

(Authority:  29  U.S.C.  711(c),  796d-l(b).  and 
796f-4) 

[FR  Doc.  95-18774  Filed  7-31-95;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Cuirency 

12  CFR  Parts  3  and  6 
[Dockat  No.  95-iq 
RIN  1SS7-AB14 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  208  and  225 
[Doctot  No.  R-0887] 

FEDERAL  DEPOSTT  INSURANCE 
CORPORATION 

12  CFR  Part  325 
niN3064-AM1 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  SuperviskM 

12  CFR  Parts  595  and  5C7 

[Doctat  No.  95-140] 
RIN1550^AA84 

Capital;  Rislc-Based  Capital 
Quideiines;  Capital  Adequacy 
Guidelines;  Capital  Maintenance 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency  (OCC),  Departinent  of  the 
Treasury;  Board  of  Governors  of  the 
Federal  Reserve  System  (FRB);  Federal 
Deposit  Insurance  Corporation  (FDIC); 
Office  of  Thrift  Supervision  (OTS), 
Department  of  the  Treasury. 
ACTION:  Joint  interim  rule  with  request 
for  comments. 

SUHMARY:  The  OCC.  FRB.  FDIC,  and 
OTS  (the  Agencies)  are  amending  their 
capital  adequacy  standards  for  banks, 
bank  holding  companies,  and  savings 
associations  (banking  organizations)  to 
treat  originated  mortgage  servicing 
rights  (OMSRs)  the  same  as  purchased 
mortgage  servicing  rights  (PMSRs)  for 
regulatory  capital  purposes.  The  interim 
capital  rule  was  developed  in  response 
to  the  Financial  Accounting  Standards 
Board's  issuance  of  Statement  No.  122, 
"Accounting  for  Mortgage  Servicing 
Rights,"  which  eliminates  the 
accounting  distinction  between  OMSRs 
and  PMSRs  by  requiring  OMSRs  to  be 
capitalized  as  balance  sheet  assets,  a 
treatment  previously  required  only  for 
PMSRs.  Under  the  interim  rule,  both 
OMSRs  and  PMSRs  are  "included  in" 
(i.e.,  not  deducted  from)  regulatory 
capital  when  determining  Tier  1  (core) 
capital  for  purposes  of  the  Agencies' 
risk-based  and  leverage  capital 
standards,  and  when  calculating 


tangible  equity  for  purposes  of  prompt 
corrective  action,  subject  to  the 
regulatory  capital  limitations  that 
previously  applied  only  to  PMSRs. 
Thus,  the  effect  of  the  interim  rule  is  to 
permit  OMSRs  in  regulatory  capital, 
subject  to  certain  limitations. 
DATES:  The  interim  rule  is  efiiective 
August  1, 1995.  Comments  must  be 
received  by  October  2, 1995. 
ADDRESSES:  Commenters  should 
respond  to  their  primary  federal 
regulator,  All  comments  will  be  shared 
among  all  of  the  Agencies. 

CXOC:  Written  comments  should  be 
submitted  to  Docket  No.  95-18, 
Communications  Division,  Ninth  Floor, 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street  SW.. 
Washington,  DC  20219.  AUention: 
Karen  Carter.  Comments  will  be 
available  for  inspection  and 
photocopying  at  that  address. 

FRB:  Comments  should  refer  to 
Docket  No.  R-0887,  and  may  be  mailed 
to  William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20551. 
Comments  also  may  be  delivered  to 
Room  B-2222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th  Street 
NW.  (between  Constitution  Avenue  and 
C  Street)  at  any  time.  Comments 
received  will  be  available  for  inspection 
in  Room  MP-500  of  the  Martin  Building 
between  9:00  a.m.  and  5:00  p.m. 
weekdays,  except  as  provided  in  12  CFR 
261.8  of  the  Board's  rules  regarding 
availability  of  information. 

FDIC:  Written  comments  shall  be 
addressed  to  Office  of  the  Executive 
Secretary,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street  NW., 
Washington,  DC  20429.  Comments  may 
be  hand  delivered  to  Room  F-402, 1776 
F  Street  NW.,  Washington,  DC  20429,  on 
business  days  between  8:30  a.m.  and 
5:00  p.m.  (Fax  number:  (202)  898-3838; 
Internet  address:  comments@fdic.gov) 
Comments  will  be  available  for 
inspection  at  the  FDIC's  Reading  Room, 
Room  7118,  550  17th  Street  NW., 
Washington,  DC,  between  9:00  a.m.  and 
4:30  p.m.  on  business  days. 

OTS:  Send  comments  to  Chief, 
Dissemination  Branch,  Records 
Management  and  Information  Policy, 
Office  of  Thrift  Supervision,  1700  G 
Street,  N.W.,  Washington,  D.C.  20552, 
Attention  Docket  No.  95-140.  These 
submissions  may  be  hand-delivered  to 
1700  G  Street,  N.W.  between  9  a.m.  and 
5  p.m.  on  business  days;  they  may  be 
sent  by  facsimile  transmission  to  FAX 
Number  (202)  906-7755.  Comments  will 


be  available  for  inspection  at  1700  G 
Street,  N.W.,  from  1:00  p.m.  until  4:00 
p.m.  on  business  days. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
OCC:  Christine  A.  Smith,  Esq., 
Professional  Accounting  Fellow,  (202/ 
874-5180),  Roger  Tufts,  Senior 
Economic  Advisor,  (202/874-5070), 
Office  of  the  Chief  National  Bank 
Examiner;  Mitchell  Stengel,  Financial 
Economist,  (202/874-5431),  Risk 
Analysis  Division;  Ronald 
Shimabukuro,  Senior  Attorney,  or  P. 
Moni  SenGupta,  Attorney.  (202/874- 
5090),  Legislative  and  Regulatory 
Activities  Division,  Washington,  D.C. 
20219. 

FRB;  Arthur  W.  Lindo,  Supervisory 
Financial  Analyst,  (202/452-2695)  or 
Thomas  R.  Boemio,  Supervisory 
Financial  Analyst,  (202/452-2982), 
Division  of  Banking  Supervision  and 
Regulation.  For  the  hearing  impaired 
only.  Telecommunication  Device  for  the 
Deaf  (TDD),  EVorothea  Thompson  (202) 
452-3544,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets.  N.W.,  Washington,  D.C.  20551. 

FDIC:  For  supervisory  issues,  Stephen 
G.  Pfeifer,  Examination  Specialist,  (202/ 
898-8904),  Accounting  Section, 
Division  of  Supervision;  for  legal  issues, 
Jules  E.  Bernard,  Counsel,  (202/898- 
3731),  Legal  Division. 

OTS:  J<3m  F.  Connolly,  Senior 
Program  Manager  for  Capital  Policy, 
(202/906-6465),  or  Timothy  J.  Stier, 
Assistant  Chief  Accountant.  (202/906- 
5699),  Supervision;  Deborah  Dakin, 
Assistant  Chief  Counsel,  (202/906- 
6445),  Regulations  and  Legislation 
Division,  Office  of  the  Chief  Counsel, 
Office  of  Thrift  Supervision,  1700  G 
Street,  N.W.,  Washington,  D.C.  20552. 

SUPPLEMENTARY  INFORMATION: 

Background 

Mortgage  servicing  rights  are  the 
contractual  obligations  undertaken  by 
an  institution  to  provide  servicing  for 
mortgage  loans  owned  by  others, 
typically  for  a  fee.  Originated  mortgage 
servicing  rights  (OMSRs)  generally 
represent  the  servicing  rights  acquired 
when  an  institution  originates  mortgage 
loans  and  subsequently  sells  the  loans 
but  retains  the  servicing  rights. 
Purchased  mortgage  servicing  rights 
(PMSRs)  are  mortgage  servicing  rights 
that  have  been  purchased  from  other 
parties. 

In  May  1995,  the  Financial 
Accounting  Standards  Board  (FASB) 
issued  Statement  of  Financial 
Accounting  Standards  No.  122  (FAS 
122),  "Accounting  for  Mortgage 
Servicing  Rights."  FAS  122  eliminates 
the  accounting  distinction  between 
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OMSRs  and  PMSRs  and  the  need  for 
companies  engaged  in  mortgage  banking 
to  sell  OMSRs  in  order  to  realize  their 
value  for  financial  statement  purposes, 
FAS  122  specifies  that  capitalized 
mortgage  servicing  rights  are  to  be 
treated  as  a  single  type  of  asset, 
regardless  of  how  these  rights  were 
acquired.  As  a  result,  upon  an 
institution's  adoption  of  FAS  122,  both 
OMSRs  and  PMSRs  must  be  capitalized 
as  balance  sheet  assets,  a  treatment 
previously  permitted  only  for  PMSRs. 
Both  types  of  mortgage  servicing  rights 
may  be  reported  in  the  same  balance 
sheet  asset  category.  Thus,  on  a 
prospective  basis,  imder  generally 
accepted  accounting  principles  (GAAP), 
there  generally  will  no  longer  be  any 
significant  accounting  distinction 
between  OMSRs  and  PMSRs  for 
reporting,  valuation,  or  disclosure 
purposes. 

ftior  to  the  issuance  of  FAS  122, 
GAAP  referred  to  PMSRs  as  intangible 
assets.  FAS  122  eliminates  the  reference 
to  PMSRs  as  intangible  assets  but  does 
not  characterize  mortgage  servicing 
rights  as  either  intangible  or  tangible 
assets.  FAS  122  indicates  that  no 
characterization  of  mortgage  servicing 
rights  as  either  intangible  or  tangible 
assets  is  necessary  because  similar 
characterizations  are  not  made  for  most 
other  assets.  However,  FAS  122  also 
indicates  that  the  elimination  of  the 
intangible  asset  reference  does  not 
imply  that  mortgage  servicing  rights  are 
tangible  assets. 

FAS  122  requires  that  mortgage 
servicing  rights  be  considered  impaired 
whenever  their  fair  value  is  less  than 
their  amortized  cost.  A  valuation 
allowance  is  required  for  the  amount  of 
any  impairment,  which  must  be 
measured  by  stratifying  mortgage 
servicing  rights  based  on  one  or  more  of 
the  predominant  risk  characteristics  of 
the  underlying  loans.  These 
characteristics  may  include  loan  type, 
size,  note  rate,  date  of  origination,  term 
and  geographic  location. 

FAS  122  is  effective  for  financial 
statements  prepared  in  accordance  with 
GAAP  for  fiscal  years  beginning  after 
December  15, 1995,  although  FASB 
encourages  earlier  application.  On  June 
21, 1995,  the  Federal  Financial 
Institutions  Examination  Coimcil 
(FFIEC)  announced  that  banks  must 
adopt  FAS  122  for  purposes  of  the 
Reports  of  Condition  and  Income  (Call 
Report)  as  of  the  same  effective  date  and 
with  earlier  application  permitted  to  the 
extent  allowable  in  this  accounting 
standard.  The  OTS  requires  savings 
associations  to  follow  GAAP  for 
regulatory  reporting  and,  thus,  FAS 
122's  effective  date  provisions  are  also 


applicable  for  Thrift  Financial  Report 
purposes.' 

Interim  Amendments  to  the  Capital 
Adequacy  Guidelines 

Banking  organizations  adopting  FAS 
122  eariy  could  reflect  OMSRs  on  their 
regulatory  reports  as  soon  as  June  30, 
1995.2  In  view  of  this  implementation 
schedule,  the  Agencies  are  now 
adopting  an  interim  rule  that  is  effective 
immediately  in  order  to  give  banking 
organizations  that  adopt  FAS  122  early 
direction  on  the  regulatory  capital 
treatment  of  OMSRs. 

Under  the  interim  rule,  for  risk-based 
and  leverage  capital  purposes,  mortgage 
servicing  rights,  including  both  PMSRs 
and  OMSRs  ^,  and  purchased  credit  card 
relationships  (PCCRs)  may  be  included 
in  capital  only  to  the  extent  that,  in  the 
aggregate,  they  do  not  exceed  50  percent 
of  Tier  1  (core)  capital.'*  For  purposes  of 
calculating  Tier  1  (core)  capital,  all 
mortgage  servicing  rights  are  valued — as 
PMSRs  previously  were — at  the  lesser  of 
90  percent  of  fair  market  value  or  100 
percent  of  their  book  value  (net  of  any 
valuation  allowance).  In  addition,  under 
the  interim  rule,  the  amount  of  mortgage 
servicing  rights  that  may  be  included  in 


■  Commercial  banks  are  required  to  file  quarterly 
Consolidated  Reports  of  Condition  and  Income  (Call 
Reports)  and  should  report  OMSRs  and  PMSRs  in 
Schedule  RC-M  (Memoranda),  item  6.a.,  "Mortgage 
servicing  rights"  and  in  Schedule  RC  (Balance 
Sheet),  item  10,  "Intangible  assets."  Bank  holding 
companies  with  total  consolidated  assets  of  SlSO 
million  or  more  file  quarterly  Consolidated 
Financial  Statements  for  Bank  Holding  Companies 
(FR  Y-9C  reports)  with  the  Federal  Reserve,  and 
should  report  OMSRs  and  PMSRs  in  Schedule  HC— 
Consolidated  Balance  Sheet,  item  lO.a.,  "Mortgage 
servicing  rights."  Savings  Associations  are  required 
to  nie  quarterly  Thrift  Financial  Reports  and  should 
report  capitalized  OMSRs  and  PMSRs  on  Thrift 
Financial  Report  Schedule  SC,  line  640.  which  is 
currently  labeled  "purchased  loan  servicing  rights." 

^  Banking  organizations  that  do  not  adopt  FAS 
122  early  may  not  capitalize  OMSRs  in  1995  and 
would  not  reflect  the  asset  on  their  regulatory 
reports.  In  the  interim,  such  institutions  should 
continue  to  report  PMSRs  in  accordance  with  the 
existing  Call  Report  and  Thrift  Financial  Report 
instructions  until  they  adopt  FAS  122  in  1996. 

'Due  to  the  50  percent  of  Tier  1  (core)  capital 
limitation,  it  is  possible  that  at  least  some  of  the 
OMSRs  an  institution  reports  as  balance  sheet 
assets  for  Call  Report  and  Thrift  Financial  Report 
purposes  may  be  required  to  be  deducted  in 
computing  regulatory  capital  under  this  interim 
rule.  For  purposes  of  determining  the  amount  of 
any  OMSRs  that  would  be  deducted  (or  disallowed) 
under  this  50  percent  of  Tier  1  (core)  capital 
limitation,  institutions  may  choose  to  reduce  their 
otherwise  djsallowed  OMSRs  by  the  amount  of  any 
associated  deferred  tax  liability.  Any  such  deferred 
tax  liability  used  in  this  manner  would  not  be 
available  for  the  institution  to  use  in  determining 
the  amount  of  any  net  deferred  tax  assets  that  may 
be  included  in  Tier  1  (core)  capital  for  risk-based 
and  leverage  capital  purposes. 

<The  25  percent  of  Tier  1  (core)  capital  sublimit 
on  PCCRs  is  not  affected  by  this  rulemaking.  In 
addition,  all  other  intangible  assets  continue  to  be 
fully  deducted  from  capital. 


tangible  equity  for  purposes  of  prompt 
corrective  action  is  the  same  as  that 
permitted  in  Tier  1  (core)  capital. 

The  Agencies  are  adopting  this 
interim  rule  because  they  believe  that 
the  risk  characteristics  of  OMSRs  are 
similar  to  those  of  PMSRs.  In  view  of 
the  subjectivity  and  uncertainty 
surrounding  the  valuation  of  PMSRs 
and  the  consequent  risks  resulting  from 
a  high  concentration  of  these  assets,  the 
Agencies  previously  decided  to  limit  the 
amount  of  PMSRs  that  an  institution 
could  include  in  regulatory  capital. 
Therefore,  the  Agencies  believe  that  it  is 
consistent  to  limit  OMSRs  in  the  same 
manner  as  PMSRs,  pending  a  review  of 
the  comments  received  on  this  interim 
rule  and  the  Agencies'  resulting 
determination  of  the  appropriate  capital 
treatment  of  mortgage  servicing  rights. 
This  interim  capital  rule  is  consistent 
with  the  recommendations  provided  on 
June  21, 1995,  to  the  Agencies  by  the 
FFIEC's  Task  Force  on  Supervision. 

The  Agencies  are  seeking  comment  on 
all  aspects  of  this  interim  rule.  The 
Agencies  also  request  specific  comment 
on  the  following: 

(1)  For  regulatory  capital  purposes, 
the  Agencies  have  considered  PMSRs  as 
intangible  assets.  This  determination 
was  based.'  in  part,  on  the  prior  GAAP 
characterization  of  this  asset.  FAS  122 
indicates  indifference  toward  any 
characterization  of  mortgage  servicing 
rights  (both  PMSRs  and  OMSRs)  as 
intangible  or  tangible  assets. 

(a)  Should  mortgage  servicing  rights 
be  viewed  as  intangible  assets  for 
regulatory  capital  purposes? 

(b)  If  mortgage  servicing  rights  are 
considered  to  be  intangible  assets  for 
regulatory  capital  purposes,  should  they 
continue  to  be  subject  to  the  regulatory 
capital  limitations  previously  applied 
only  to  PMSRs? 

(c)  If  mortgage  servicing  rights  are 
considered  to  be  tangible  assets  for 
regulatory  capital  purposes,  what 
regulatory  capital  limitations,  if  any, 
should  apply? 

(2)  How  should  any  deferred  tax 
liability  associated  with  PMSRs  and 
OMSRs  be  treated  when  calculating  a 
regulatory  capital  limit? 

(3)  When  an  institution  originates 
mortgage  loans  and  swaps  them  for 
mortgage-backed  securities,  including 
agency  guaranteed  mortgage-backed 
securities,  FAS  122  requires  the 
institution  to  attribute  a  separate  cost 
basis  to  the  loan  and  servicing  right 
components  of  such  mortgage-backed 
securities.  What  is  the  appropriate 
regulatory  capital  treatment  of  mortgage 
servicing  rights  that  are  associated  with 
mortgage-backed  securities  that  are 
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acquired  in  swap  transactions  and 
included  in  an  institution's  assets? 

Regulatory  Flexibility  Act  Analysis 

The  Agencies  do  not  believe  that  the 
adoption  of  their  interim  rule  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  business 
entities  (in  this  case,  small  banking 
organizations),  in  accordance  with  the 
spirit  and  purposes  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
Because  of  the  pre-FAS  122  accounting 
treatment  of  OMSRs,  no  banking 
organizations — large  or  small — currently 
carry  any  OMSRs,  which  are  the  subject 
of  the  interim  rule,  as  assets  on  their 
balance  sheets  or  include  them  in 
capital.  The  Agencies'  interim  rule,  in 
combination  with  the  requirement  that 
institutions  adopt  FAS  122  for 
regulatory  reporting  purposes,  allows 
banking  organizations  to  increase  their 
regulatory  capital  by  including  OMSRs 
in  assets  and  Tier  1  (core)  capital.  This 
interim  rule  would  only  affect  those 
banking  organizations  diat  originate  and 
subsequently  sell  or  securitize  mortgage 
loans  but  retain  the  servicing  rights.  In 
addition,  FAS  122  is  to  be  applied 
prospectively.  As  a  result,  OMSRs  will 
only  need  to  be  capitahzed  for  those 
transactions  that  occur  after  the  date  as 
of  which  an  institution  adopts  FAS  122. 
Moreover,  because  the  risk-based  and 
leverage  capital  guidelines  generally  do 
not  apply  to  bank  holding  companies 
with  consolidated  assets  of  less  than 
$150  million,  this  proposal  will  not 
affect  such  companies. 

OCC  and  GTS  Executive  Order  12866 
Statement 

The  Comptroller  of  the  Ciurency  and 
the  Director  of  the  OTS  have  determined 
that  the  interim  rule  described  in  this 
notice  is  not  a  significant  regulatory 
action  under  Executive  Order  12866. 
Accordingly,  a  regulatory  impact 
analysis  is  not  required. 

Paperwork  Reduction  Act  and 
Regulatory  Burden 

The  Agencies  have  determined  that 
this  interim  rule  will  not  increase  the 
regulatory  paperwork  burden  of  banking 
organizations  pursuant  to  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

Section  302  of  the  Riegle  Commimity 
Development  and  Regulatory 
Improvement  Act  of  1994  (Pub.  L.  103- 
325, 108  Stat.  2160)  provides  that  the 
federal  banking  agencies  must  consider 
the  administrative  burdens  and  benefits 
of  any  new  regulation  that  imposes 
additional  requirements  on  insured 
depository  Institutions.  The  Agencies 
have  found  that  their  interim  rule  does 


not  impose  any  additional  reporting  or 
recordkeeping  burdens.  Section  302  also 
requires  such  a  rule  to  take  effect  on  the 
first  day  of  the  calendar  quarter 
following  final  publication  of  the  rule, 
imless  the  agency,  for  good  cause, 
determines  an  earlier  effective  date  is 
appropriate.  The  Agencies  have  decided 
that  their  interim  rule  should  be 
effective  immediately  because  it 
provides  institutions  with  information 
on  the  regulatory  capital  treatment  for 
OMSRs  that  may  begin  to  be  reported  on 
the  June  30, 1995  Call  Report  and  Thrift 
Financial  Report. 

Administrative  Procedure  Act 

Pursuant  to  section  553  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  the  Agencies  find  good  cause  for 
issuing  this  interim  rule  in  advance  of 
the  receipt  of  comments  from  interested 
parties  and  for  waiving  the  30-day  delay 
of  effectiveness  provisions  of  the 
Administrative  Procedures  Act.  This 
"good  cause"  determination  is  based 
upon  institutions'  immediate  need  to 
know  how  to  treat  OMSRs  in  computing 
regulatory  capital.  This  guidance  is 
necessary  because  the  Financial 
Accounting  Standards  Board,  on  May 
12, 1995,  revised  the  treatment  of 
OMSRs  under  generally  accepted 
accounting  principles  by  adopting 
Statement  of  Financial  Accounting 
Standard  No.  122  (FAS  122), 
"Accounting  for  Mortgage  Servicing 
Rights,"  which  institutions  may  adopt 
beginning  in  reports  prepared  as  of  June 
30, 1995.  Under  FAS  122,  OMSRs  will 
be  capitalized  and  included  in  assets 
with  corresponding  increases  to  an 
institution's  capital  base.  Prior  to  the 
issuance  of  FAS  122,  OMSRs  were  not 
capitalized  and  not  recorded  on  the 
balance  sheet.  This  interim  rule  allows 
institutions  that  early  adopt  FAS  122  in 
their  June  30, 1995,  regulatory  reports  to 
include  OMSRs  in  assets  and  regulatory 
capital,  subject  to  certain  limitations. 

OCC  and  OTS  Unfunded  Mandates  Act 
Statement 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Public 
Law  104—4  (Unfunded  Mandates  Act) 
(signed  into  law  on  March  22, 1995) 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 


alternatives  before  promulgating  a  rule. 
As  discussed  in  the  preamble,  this 
interim  rule,  in  conjunction  with  FAS 
122,  permits  OMSRs  to  be  capitalized  as 
balance  sheet  items,  a  treatment  that 
was  previously  only  permitted  for 
PMSRs.  Under  the  interim  rule,  OMSRs 
will  be  included  in  calculating  Tier  1 
(core)  capital  for  risk-based  capital  and 
leverage  capital  standards  subject  to  the 
same  constraints  that  are  imposed  on 
PMSRs.  Thus,  no  additional  cost  of  $100 
million  or  more,  to  State,  local,  or  tribal 
governments  or  to  the  private  sector  will 
result  from  this  rule.  Accordingly,  the 
OCC  and  the  OTS  have  not  prepared  a 
budgetary  impact  statement  nor 
specifically  addressed  any  regulatory 
alternatives. 

ListofSubiects 

12CFRPart3  ' 

Administrative  practice  and 
procedure.  Capital,  National  banks. 
Reporting  and  recordkeeping 
requirements.  Risk. 

12CFRPart6 

Capital,  National  banks. 

12  CFR  Part  208 

Accounting,  Agricultiu«,  Banks, 
banking,  Contidential  business 
information.  Crime,  Currency,  Federal 
Reserve  System.  Flood  insurance. 
Mortgages,  Reporting  and  recordkeeping 
requirements.  Securities. 

12  CFR  Part  225 

Administrative  practice  and 
procedive,  Banks,  banking.  Federal 
Reserve  System,  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Securities. 

12  CFR  Part  325 

Bank  deposit  insurance,  Banks, 
banking.  Capital  adequacy.  Reporting 
and  recordkeeping  requirements. 
Savings  associations.  State  nonmember 
banks. 

12  CFR  Part  565 

Administrative  practice  and 
procedure.  Capital,  Savings 
associations. 

12  CFR  Part  567 

Capital,  Reporting  and  recordkeeping 
requirements.  Savings  associations. 

Authority  and  Issuance 

Office  of  the  Comptroller  of  the 
'  Currency 

12  CFR  Chapter  I 

For  the  reasons  set  out  in  the  joint 
preamble,  the  Office  of  the  Comptroller 
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of  the  Currency  amends  12  CFR  chapter 
I  as  set  forth  below. 

PART  3-MINIMUM  CAPITAL  RATIOS: 
ISSUANCE  OF  DIRECTIVES 

1.  The  authority  citation  for  part  3 
sontinues  to  read  as  follows: 

Authority:  12  U.S.C.  93a,  161. 1818, 
I828(n),  1828  note,  1831n  note,  1835,  3907, 
md3909. 

2.  In  part  3,  paragraph  (c)(2)  of  §  3.100 
8  revised  to  read  as  follows: 

{3.100    Capital  and  surplus. 

*  *        •        •        • 

(c)*  *  * 
I  (2)  Mortgage  servicing  rights: 

f        *        *        *        * 

3.  In  appendix  A  to  part  3,  paragraph 
(c)(13)  of  section  1  is  revised  to  read  as 
follows: 

Appendix  A  to  Part  3— Risk-Based 
Capital  Guidelines 

Section  l.  Purpose,  Applicability  of 
Guidelines,  and  Definitions 

*  •        *        •        * 

(c)*  •  • 

(13)  Intangible  assets  include  mortgage 
servicing  rights,  purchased  credit  card 
relationships  (servicing  rights),  goodwill, 
favorable  leaseholds,  and  core  deposit  value. 

*  *         *         •         • 

4.  In  appendix  A  to  part  3,  paragraphs 
(c)  introductory  text,  (c)(1),  and  (c)(3)  of 
section  2  are  revised  to  read  as  follows: 


Section  2.  Components  of  Capital 

*        •        •        *        • 

(c)  Deductions  From  Capital.  The  following 
items  are  deducted  from  the  appropriate 
portion  of  a  national  bank's  capital  base 
when  calculating  its  risk-based  capital  ratio: 

(1)  Deductions  from  Tier  1  capital.  The 
following  items  are  deducted  from  Tier  1 
capital  before  the  Tier  2  portion  of  the 
calculation  is  made: 

(i)  All  goodwill  subject  to  the  transition 
rules  contained  in  section  4(a)(l)(ii)  of  this 
app>endix  A; 

(ii)  Other  intangible  assets,  except  as 
provided  in  section  2(c)(2)  of  this  appendix 
A;  and 

(iii)  Deferred  tax  assets,  except  as  provided 
in  section  2(c)(3)  of  this  appendix  A,  that  are 
dependent  upon  future  taxable  income, 
which  exceed  the  lesser  of  either: 

(A)  The  amount  of  deferred  tax  assets  that 
the  bank  could  reasonably  expect  to  realize 
within  one  year  of  the  quarter-end  Call 
Report,  based  on  its  estimate  of  future  taxable 
income  for  that  year;  or 

(B)  10%  of  Tier  1  capital,  net  of  goodwill 
and  all  intangible  assets  other  than  mortgage 

,  servicing  rights  and  purchased  credit  card 
relationships,  and  before  any  disallowed 
deferred  tax  assets  are  deducted. 

(2)  Qualifying  intangible  assets.  Subject  to 
the  following  conditions,  mortgage  servicing 


rights  (originated  and  purchased)  and 
purchased  credit  card  relationships  need  not 
be  deducted  from  Tier  1  capital: 

(i)  The  total  of  all  intangible  assets  which 
are  included  in  Tier  1  capital  is  limited  to  50 
percent  of  Tier  1  capital,  of  which  no  more 
than  25  percent  of  Tier  1  capital  can  consist 
of  purchased  credit  card  relationships. 
Calculation  of  these  limitations  must  be 
based  on  Tier  1  capital  net  of  goodwill  and 
other  disallowed  intangible  assets. 

(ii)  Each  intangible  asset  which  is  included 
in  Tier  1  capital  must  be  valued  at  the  lesser 
of: 

(A)  90  percent  of  the  fair  market  value  of 
the  intangible  asset,  determined  in 
accordance  with  section  2(c)(2)(iii)  of  this 
appendix  A;  or 

(B)  100  percent  of  the  remaining 
unamortized  book  value  of  the  intangible 
asset,  detemiined  at  least  quarterly  in 
accordance  with  the  instructions  of  the  Call 
Report. 

(iii)  Banks  shall  determine  the  current  fair 
market  value  of  each  intangible  asset 
included  in  Tier  1  capital  at  least  quarterly. 
The  quarterly  determination  of  the  current 
fair  market  value  of  the  intangible  asset  must 
include  adjustments  for  any  significant 
changes  in  original  valuation  assumptions, 
including  changes  in  prepayment  estimates. 
In  determining  the  current  fair  market  value 
of  the  intangible  asset,  the  bank  shall  apply 
an  appropriate  market  discount  rate  to  the 
expected  net  cash  flows  of  the  intangible 
asset 


PART  6— PROMPT  CORRECTIVE 
ACTION 

1.  The  authority  citation  for  part  6 
continues  to  read  as  follows: 


*  (Reserved). 


Authority:  12  U.S.C.  93a.  1831o. 

2.  In  subpart  A  to  part  6,  paragraph  (g) 
of  §  6.2  is  revised  to  read  as  follows: 

§6.2    Definitions. 

*        •        •        *        * 

(g)  Tangible  equity  means  the  amount 
of  Tier  1  capital  elements  in  the  OCC's 
Risk-Based  Capital  Guidelines 
(appendix  A  to  part  3  of  this  chapter) 
plus  the  amount  of  outstanding 
ciunulative  perpetual  preferred  stock 
(including  related  siuplus)  minus  all 
intangible  assets  except  mortgage 
servicing  rights  to  the  extent  permitted 
in  Tier  1  capital  under  section  2(c)  in 
appendix  A  to  part  3  of  this  chapter. 
***** 

Dated:  July  21, 1995. 
Eugene  A.  Ludwig, 
Comptroller  of  the  Currency. 

Federal  Reserve  System 

12  CFR  Chapter  II 

For  the  reasons  outlined  in  the  joint 
preamble,  the  Board  of  Governors  of  the 
Federal  Reserve  System  amends  12  CFR 
Chapter  II  as  set  forth  below. 


PART  208— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  part  208 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  36,  248(a),  248(c). 
321-338,  371d.  461.  481-486.  601,  611. 1814 
1823(j).  1828(0),  18310,  1831p-l.  3105,  3310, 
3331-3351  and  3906-3909;  15  U.S.Q  78b, 
781(b),  781(g),  78l(i),  78o-4(c)  (5),  78q,  78<i- 
1.  and  78w;  31  U.S.C.  5318;  42  U.S.C  4012a. 
4104a.  4104b.  4106.  and  4128. 

2.  In  §  208.31.  paragraph  (f)  is  revised 
to  read  as  follows: 

§206.31    Definitions. 

***** 

(f)  Tangible  equity  means  the  amount 
of  core  capital  elements  in  the  Board's 
Capital  Adequacy  GuideUnes  for  State 
Member  Banks:  Risk-Based  Measure 
(Appendix  A  to  this  part),  plus  the 
amount  of  outstanding  ciunulative 
perpetual  preferred  stock  (including 
related  surplus),  minus  all  intangible 
assets  except  mortgage  servicing  rights 
to  the  extent  that  the  Board  determines 
that  mortgage  servicing  rights  may  be 
included  in  calculating  the  bank's  tier  1 
capital. 
***** 

3.  Appendix  A  to  part  208  is  amended 
by  revising  section  n.B.l.b.  to  read  as 
follows: 

Appendix  A  to  Part  208— CapiUl 
Adequacy  Guidelines  for  State  Member 
Banks:  Risk-Based  Measure 


II.  •  •  • 

B.  •  •  * 

1.  *  •  * 

b.  Other  intangible  assets,  i.  The  only  types 
of  identifiable  intangible  assets  that  may  be 
included  in.  that  is,  not  deducted  from,  a 
bank's  capital  are  readily  marketable 
mortgage  servicing  rights  and  purchased 
credit  card  relationships,  provided  that,  in 
the  aggregate,  the  total  amount  of  these  assets 
included  in  capital  does  not  exceed  50 
percent  of  tier  1  capital.  Purchased  credit 
card  relationships  are  subject  to  a  separate 
sublimit  of  25  percent  of  tier  1  capital.'* 

ii.  For  purposes  of  calculating  these 
limitations  on  mortgage  servicing  rights  and 
purchased  credit  card  relationships,  tier  1 
capital  is  defmed  as  the  sum  of  core  capital 


"Amounts  of  mortgage  servicing  rights  and 
purchased  credit  card  relationships  in  excess  of 
t'-9»e  limitations,  as  well  as  all  other  identifiable 
intangible  assets,  including  core  deposit  intangibles 
and  favorable  leaseholds,  are  to  be  deducted  from 
a  bank's  core  capital  elements  in  determining  tier 
1  capital.  However,  identifiable  intangible  assets 
(other  than  mortgage  servicing  rights  and  purchased 
credit  card  relationships)  acquired  on  or  before 
February  19, 1992,  generally  will  not  be  deducted 
from  capital  for  supervisory  purposes,  although 
they  will  continue  to  be  deducted  for  applications 
purposes. 
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elranents,  net  of  goodwill  and  all  identifiable 
intangible  assets  other  than  mortgage 
servicing  rights  and  purchased  credit  card 
relationships,  regardless  of  the  date  acquired. 
This  method  of  calculation  could  result  in 
mortgage  servicing  rights  and  purchased 
credit  card  relationships  being  included  in 
capital  in  an  amount  greater  than  50 
percent^-or  in  purchased  credit  card 
relationships  being  included  in  an  amount 
greater  than  25  percent — of  the  amount  of  tier 
1  capital  used  to  calculate  an  institution's 
capital  ratios.  In  such  instances,  the  Federal 
Reserve  may  determine  that  a  bank  is 
operating  in  an  unsafe  and  unsound  manner 
because  of  over-reliance  on  intangible  assets 
in  tier  1  capital. 

iii.  Banks  must  review  the  book  value  of  all 
intangible  assets  at  least  quarterly  and  make 
adjustments  to  these  values  as  necessary.  The 
fair  market  value  of  mortgage  servicing  rights 
and  purchased  credit  card  relationsihips  also 
must  be  determined  at  least  quarterly.  The 
fair  market  value  generally  shall  be 
determined  by  applying  an  appropriate 
market  discount  rate  to  the  expected  future 
net  cash  flows.  This  determination  shall 
include  adjustments  for  any  significant 
changes  in  original  valuation  assumptions, 
including  changes  in  prepayment  estimates 
or  account  attrition  rates. 

iv.  Examiners  will  review  twth  the  book 
value  and  the  fair  market  value  assigned  to 
these  assets,  together  with  supporting 
documentation,  during  the  examination 
process.  In  addition,  the  Federal  Reserve  may 
require,  on  a  case-by-case  basis,  an 
independent  valuation  of  a  bank's  intangible 
assets. 

V.  The  amount  of  mortgage  servicing  rights 
and  purchased  credit  card  relationships  that 
a  bank  may  include  in  capital  shall  be  the 
lesser  of  90  percent  of  their  fair  market  value, 
as  determined  in  accordance  with  this 
section,  or  100  percent  of  their  book  value, 
as  adjusted  for  capital  purposes  in 
accordance  with  the  instructions  in  the 
commercial  bank  Consolidated  Reports  of 
Condition  and  Income  (Call  Reports).  If  both 
the  application  of  the  limits  on  mortgage 
servicing  rights  and  purchased  credit  card 
relationships  and  the  adjustment  of  the 
balance  sheet  amount  for  these  intangibles 
would  result  in  an  amount  being  deducted 
from  capital,  the  bank  would  deduct  only  the 
greater  of  the  two  amounts  from  its  core 
capital  elements  in  determining  tier  1  capital, 
vi.  The  treatment  of  identifiable  intangible 
assets  set  forth  in  this  section  generally  will 
be  used  in  the  calculation  of  a  bank's  capital 
ratios  for  supervisory  and  applications 
purposes.  However,  in  making  an  overall 
assessment  of  a  bank's  capital  adequacy  for 
applications  purposes,  the  Board  may.  if  it 
deems  appropriate,  take  into  account  the 
quality  and  composition  of  a  bank's  capital, 
together  with  the  quality  and  value  of  its 
tangible  and  intangible  assets. 

vii.  Consistent  with  long-standing  Board 
policy,  banks  experiencing  substantial 
growth,  whether  internally  or  by  acquisition, 
are  expected  to  maintain  strong  capital 
positions  substantially  above  minimum 
supervisory  levels,  without  significant 
reliance  on  intangible  assets. 

o      *      •      * 


4.  Appendix  A  to  part  208  is  amended 
by  revising  section  II.B.4.  to  read  as 
follows: 


11.  •  *  * 

B.  *  •    * 

4.  Deferred  tax  assets.  The  amount  of 
deferred  tax  assets  that  are  dependent  upon 
future  taxable  income,  net  of  the  valuation 
allowance  for  deferred  tax  assets,  that  may  be 
included  in,  that  is,  not  deducted  from,  a 
bank's  capital  may  not  exceed  the  lesser  of: 
(i)  the  amount  of  these  deferred  tax  assets 
that  the  bank  is  expected  to  realize  within 
one  year  of  the  calendar  quarter-end  date, 
liased  on  its  projections  of  future  taxable 
income  for  that  year,^  or  (ii)  10  percent  of 
tier  1  capital.  The  reported  amount  of 
deferred  tax  assets,  net  of  any  valuation 
allowance  for  deferred  tax  assets,  in  excess  of 
the  lesser  of  these  two  amounts  is  to  be 
deducted  from  a  bank's  core  capital  elements 
in  determining  tier  1  capital.  For  purposes  of 
calculating  the  10  percent  limitation,  tier  1 
capital  is  defined  as  the  simi  of  core  capital 
elements,  net  of  goodwill  and  all  identifiable 
intangible  assets  other  than  mortgage 
servicing  rights  and  purchased  credit  card 
relationships,  before  any  disallowed  deferred 
tax  assets  are  deducted.  There  generally  is  no 
limit  in  tier  1  capital  on  the  amount  of 
deferred  tax  assets  that  can  be  realized  from 
taxes  paid  in  prior  carryback  years  or  fit)m 
future  reversals  of  existing  taxable  temporary 
differences,  but,  for  banks  that  have  a  parent, 
this  may  not  exceed  the  amount  the  bank 
could  reasonably  expect  its  parent  to  refund. 
*         •         *         •         • 

5.  Appendix  B  to  part  208  is  amended 
by  revising  section  n.b.  to  read  as 
follows: 

Appendix  B  to  Part  208— Capital 
Adequacy  Guidelines  for  State  Member 
Banks:  Tier  1  Leverage  Measure 


II.  *  •  • 

b.  A  bank's  tier  1  leverage  ratio  is 
calculated  by  dividing  its  tier  1  capital  (the 
numerator  of  the  ratio)  by  its  average  total 
consolidated  assets  (the  denominator  of  the 
ratio).  The  ratio  will  also  be  calculated  using 
period-end  assets  whenever  necessary,  on  a 
case-by-case  basis.  For  the  purpose  of  this 
leverage  ratio,  the  definition  of  tier  1  capital 
for  year-end  1992  as  set  forth  in  the  risk- 


based  capital  guidelines  contained  in 
Appendix  A  of  this  part  will  be  used.'  As  a 
general  matter,  average  total  consolidated 
assets  are  defined  as  the  quarterly  average 
total  assets  (defined  net  of  the  allowance  for 
loan  and  lease  losses)  reported  on.  the  bank's 
Reports  of  Condition  and  Income  (Call 
Reports),  less  goodwill;  amounts  of  mortgage 
servicing  rights  and  purchased  credit  card 
relationships  that,  in  the  aggregate,  are  in 
excess  of  50  percent  of  tier  1  capital;  amounts 
of  purchased  credit  card  relationships  in 
excess  of  25  percent  of  tier  1  capital;  all  other 
intangible  assets;  any  investments  in 
subsidiaries  or  associated  companies  that  the 
Federal  Reserve  determines  should  be 
deducted  from  tier  1  capital;  and  deferred  tax 
assets  that  are  dependent  upon  future  taxable 
income,  net  of  their  valuation  allowance,  in 
excess  of  the  limitation  set  forth  in  section 
II.B.4  of  this  Appendix  A.* 


PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATION  Y) 

1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j)(13).  1818. 
1828(o),  18311, 1831p-l.  1843(c)(8),  1844(b), 
1972(1),  3106,  3108,  3310.  3331-3351.  3907, 
and  3909. 

2.  Appendix  A  to  part  225  is  amended 
by  revising  section  II.B.l.b.  to  read  as 
follows: 

Appendix  A  to  Part  225 — Capital 
Adequacy  Guidelines  for  Bank  Holding 
Companies:  Risk-Based  Measure 


II. 
B. 


b.  Other  intangible  assets,  i.  The  only  types 
of  identifiable  intangible  assets  that  may  be 
included  in,  that  is,  not  deducted  from,  a 
organization's  capital  are  readily  marketable 
mortgage  servicing  rights  and  purchased 
credit  card  relationships,  p|X>vided  that,  in 
the  aggregate,  the  total  amount  of  these  assets 
included  in  capital  does  not  exceed  50 
percent  of  tier  1  capital.  Purchased  credit 
card  relationships  are  subject  to  a  separate 
sublimit  of  25  percent  of  tier  1  capital." 


»To  determine  the  amount  of  expected  deferred 
tax  assets  realizable  in  the  next  12  months,  an 
institution  should  assume  that  all  existing 
temporary  differences  fully  reverse  as  of  the  report 
date.  Projected  future  taxable  income  should  not 
include  net  operating  loss  carryforwards  to  be  used 
during  that  year  or  the  amount  of  existing 
temporary  differences  a  l>ank  expects  to  reverse 
within  the  year.  Such  projections  should  include 
the  estimated  effect  of  tax  planning  strategies  that 
the  organization  expects  to  implement  to  realize  net 
operating  losses  or  tax  credit  carryforwards  that 
would  otherwise  expire  during  the  year.  Institutions 
do  not  have  to  prepare  a  new  12  month  projection 
each  quarter.  Rather,  on  interim  report  dates, 
institutions  may  useihe  future  taxable  income 
projections  for  their  current  fiscal  year,  adjusted  for 
any  signiflcant  changes  that  have  occurred  or  are 
expected  to  occur. 


^  At  the  end  of  1992.  tier  1  capital  for  state 
member  banks  includes  common  equity,  minority 
interest  in  the  equity  accounts  of  consolidated 
subsidiaries,  and  qualifying  noncumulative 
perpetual  preferred  stock.  In  addition,  as  a  general 
matter,  tier  1  capital  excludes  goodwill;  amounts  of 
mortgage  servicing  rights  and  purchased  credit  card 
relationships  that,  in  the  aggregate,  exceed  50 
percent  of  tier  1  capital;  amounts  of  purchased 
credit  card  relationships  that  exceed  25  percent  of 
tier  1  capital:  all  other  intangible  assets:  and 
deferred  tax  assets  that  are  dependent  upon  future 
taxable  income,  net  of  their  valuation  allowance,  in 
excess  of  certain  limitations.  The  Federal  Reserve     • 
may  exclude  certain  investments  in  subsidiaries  or 
associated  companies  as  appropriate. 

^  Deductions  from  tier  1  capital  and  other 
adjustments  are  discussed  more  fully  in  section  II.B. 
in  Appendix  A  of  this  part. 

"Amounts  of  mortgage  servicing  rights  and 
purchased  credit  card  relationships  in  excess  of 
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ii.  For  purposes  of  calculating  these 
limitations  on  mortgage  servicing  rights  and 
purchased  credit  card  relationships,  tier  1 
capital  is  defined  as  the  sum  of  core  capital 
elements,  net  of  goodwill  and  all  identifiable 
intangible  assets  other  than  mortgage 
servicing  rights  and  purchased  credit  card 
relationships,  regardless  of  the  date  acquired. 
This  method  of  calculation  could  result  in 
mortgage  servicing  rights  and  piu-chased 
credit  card  relationships  being  included  in 
capital  in  an  amoimt  greater  than  50 
percent — or  in  purchased  credit  card 
relationships  being  included  in  an  amount 
greater  than  25  percent— of  the  amount  of  tier 
1  capital  used  to  calculate  an  institution's 
capital  ratios.  In  such  instances,  the  Federal 
Reserve  may  determine  that  an  organization 
is  operating  in  an  unsafe  and  imsound 
manner  because  of  overreliance  on  intangible 
assets  in  tier  1  capital. 

iii.  Bank  holding  companies  must  review 
the  book  value  of  all  intangible  assets  at  least 
quarterly  and  make  adjustments  to  these 
values  as  necessary.  The  fair  market  value  of 
mortgage  servicing  rights  and  purchased 
credit  card  relationships  also  must  be 
determined  at  least  quarterly.  The  fair  market 
value  generally  shall  be  determined  by 
applying  an  appropriate  market  discount  rate 
to  the  expected  future  net  cash  flows.  This 
determination  shall  include  adjustments  for 
any  significant  changes  in  original  valuation 
assumptions,  including  changes  in 
prepayment  estimates  or  accoimt  attrition 
rates. 

iv.  Examiners  will  review  both  the  book 
value  and  the  fair  market  value  assigned  to 
these  assets,  together  with  supporting 
docimienfation,  during  the  inspection 
process.  In  addition,  the  Federal  Reserve  may 
require,  on  a  case-by-case  basis,  an 
independent  valuation  of  an  oi^ganization's 
intangible  assets. 

v.  The  amount  of  mortgage  servicing  rights 
and  purchased  credit  card  relationships  that 
a  bank  holding  company  may  include  in 
capital  shall  be  the  lesser  of  90  percent  of 
their  fair  market  value,  as  determined  in 
accordance  with  this  section,  or  100  percent 
of  their  book  value,  as  adjusted  for  capital 
purposes  in  accordance  with  the  instructions 
to  the  Consolidated  Financial  Statements  for 
Bank  Holding  Companies  (FR  Y-9C  Report). 
If  both  the  application  of  the  limits  on 
mortgage  servicing  rights  and  purchased 
credit  card  relationships  and  the  adjustment 
of  the  balance  sheet  amount  for  these 
intangibles  would  result  in  an  amount  being 
deducted  from  capital,  the  bank  holding 
company  would  deduct  only  the  greater  of 
the  two  amounts  from  its  core  capital 
elements  in  determining  tier  1  capital. 

vi.  The  treatment  of  identifiable  intangible 
assets  set  forth  in  this  section  generally  will 


these  limitations,  as  well  as  all  other  identinable 
intangible  assets,  including  core  deposit  intangibles 
and  favorable  leaseholds,  are  to  be  deducted  from 
an  organization's  core  capital  elements  in 
determining  tier  1  capital.  However,  identinable 
Intangible  assets  (other  than  mortgage  servicing 
rights  and  purchased  credit  card  relationships) 
acquired  on  or  before  February  19, 1992.  generally 
will  not  be  deducted  from  capital  for  supervisory 
purposes,  although  they  will  continue  to  be 
deducted  for  applications  purposes. 


be  used  in  the  calculation  of  a  bank  holding 

company's  capital  ratios  for  supervisory  and 

applications  purposes.  However,  in  making 

an  overall  assessment  of  an  organization's 

capital  adequacy  for  applications  purposes, 

the  Board  may,  if  it  deems  appropriate,  fake 

into  account  the  quality  and  comp>osition  of 

an  organization's  capital,  together  with  the 

quality  and  value  of  its  tangible  and 

intangible  assets. 

vii.  Consistent  with  long-standing  Board 

policy,  banking  organizations  experiencing 

substantial  growth,  whether  internally  or  by 

acquisition,  are  expected  to  maintain  strong 

capital  positions  substantially  above 

minimum  supervisory  levels,  without 

significant  reliance  on  intangible  assets. 
2  *  •  • 

*         •         *         *         • 

3.  Appendix  A  to  Part  225  is  amended 
by  revising  section  II.B.4.  to  read  as 
follows: 

***** 

U.  *  •  • 

B.  •  *  • 

4.  Deferred  tax  assets.  The  amount  of 
deferred  tax  assets  that  are  dependent  upon 
future  taxable  income,  net  of  5ie  valuation 
allowance  for  deferred  tax  assets,  that  may  be 
included  in,  that  is,  not  deducted  frwm,  a 
banking  organization's  capital  may  not 
exceed  the  lesser  of:  (i)  the  amount  of  these 
deferred  tax  assets  that  the  banking 
organization  is  expected  to  realize  within  one 
year  of  the  calendar  quarter-end  date,  based 
on  its  projections  of  friture  taxable  income  for 
that  year,23  or  (ii)  10  percent  of  tier  1  capital. 
The  reported  amount  of  deferred  tax  assets, 
net  of  any  valuation  allowance  for  deferred 
tax  assets,  in  excess  of  the  lesser  of  these  two 
amounts  is  to  be  deducted  from  a  banking 
organization's  core  capital  elements  in 
determining  tier  1  capital.  For  purposes  of 
calculating  the  10  percent  limitation,  tier  1 
Capitol  is  defined  as  the  sum  of  core  capital 
elements,  net  of  goodwill  and  all  identifiable 
intangible  assets  other  than  mortgage 
servicing  rights  and  purchased  credit  card 
relationships,  before  any  disallowed  deferred 
tax  assets  are  deducted.  There  generally  is  no 
limit  in  tier  1  capital  on  the  amount  of 
deferred  tax  assets  that  can  be  realized  from 
taxes  paid  in  prior  carryback  years  or  from 
future  reversals  of  existing  taxable  temporary 
difiierences. 


"  To  determine  the  amount  of  expected  deferred 
tax  assets  realizable  in  the  next  12  months,  an 
institution  should  assume  that  all  existing 
temporary  differences  fully  reverse  as  of  the  report 
date.  Projected  future  taxable  income  should  not 
include  net  operating  loss  carryforwards  to  be  used 
during  that  year  or  the  amount  of  existing 
temporary  differences  a  bank  holding  company 
expects  to  reverse  within  the  year.  Such  projections 
should  include  the  estimated  effect  of  tax  planning 
strategies  that  the  organization  expects  to 
implement  to  realize  net  operating  losses  or  tax 
credit  carryforwards  that  would  otherwise  expire 
during  the  year.  Institutions  do  not  have  to  pre{>are 
a  new  12  month  projection  each  quarter.  Rather,  on 
interim  report  dates,  institutions  may  use  the  future 
taxable  income  projections  for  their  current  Tiscal 
year,  adjusted  for  any  significant  changes  that  have 
occurred  or  are  expected  to  occur. 


4.  Appendix  D  to  part  225  is  amended 
by  revising  section  n.b.  to  read  as 
follows: 

Appendix  D  to  Part  225— Capital 
Adequacy  Guidelines  for  Bank  Holding 
Companies:  Tier  1  Leverage  Measure 


n.  *  •  * 

b.  A  banking  organization's  tier  1  leverage 
ratio  is  calculated  by  dividing  its  tier  1 
capital  (the  numerator  of  the  ratio)  by  ita 
average  total  consolidated  assets  (the 
denominator  of  the  ratio).  The  ratio  will  also 
be  calculated  using  period-end  assets 
whenever  necessary,  on  a  case-by-case  basis. 
For  the  -purpose  of  this  leverage  ratio,  the 
definition  of  tier  1  capital  for  year-end  1992 
as  set  forth  in  the  risk-based  capital 
guidelines  contained  in  Appendix  A  of  this 
part  will  be  used,  a  As  a  general  matter, 
average  total  consolidated  assets  are  defined 
as  the  quarterly  average  total  assets  (defined 
net  of  the  allowance  for  loan  and  lease  losses) 
reported  on  the  organization's  Consolidated 
Financial  Statements  (FR  Y-9C  Report),  less 
goodwill;  amounts  of  mortgage  servicing 
rights  and  purchased  credit  card 
relationships  that,  in  the  aggregate,  are  in 
excess  of  50  percent  of  tier  l  capital;  amounts 
of  purchased  credit  card  relationships  in 
excess  of  25  percent  of  tier  1  capital;  all  other 
intangible  assets;  any  investments  in 
subsidiaries  or  associated  companies  that  the 
Federal  Reserve  determines  should  be 
deducted  from  tier  1  capital;  and  deferred  tax 
assets  that  are  dependent  upon  future  taxable 
income,  net  of  their  valuation  allowance,  in 
excess  of  the  limitation  set  forth  in  section 
n.B.4  of  this  Appendix  A.« 
*         *         •         *         • 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  July  26, 1995 
Williaa  W.  Wiles, 
Secretary  of  the  Board. 

Fedeml  Deposit  Insurance  Corporation 

12  CFR  Chapter  m 

For  the  reasons  outlined  in  the  joint 
preamble,  the  Board  of  Directors  of  the 
Federal  Deposit  hisurance  Corporation 
amends  12  CFR  chapter  in  as  set  forth 
below. 


'  At  the  end  of  1992,  tier  1  capiul  for  banking 
organizations  includes  common  equity,  minority 
interest  in  the  equity  accounts  of  consolidated 
subsidiaries,  qualifying  noncumulative  perpetual 
preferred  stock,  and  qualifying  cumulative 
perpetual  preferred  stock.  (Cumulative  perpetual 
preferred  stock  is  limited  to  25  percent  of  tier  1 
capital.)  In  addition,  as  a  general  matter,  tier  1 
capital  excludes  goodwill;  amounts  of  mortgage 
servicing  rights  and  purchased  credit  card 
relationships  that,  in  the  aggregate,  exceed  50 
percent  of  tier  1  capital;  amounts  of  purchased 
credit  card  relationships  that  exceed  25  percent  of 
tier  1  capital;  all  other  intangible  assets:  and 
deferred  tax  assets  that  are  dependent  upon  future 
taxable  income,  net  of  their  valuation  allowance,  in 
excess  of  certain  limitations.  The  Federal  Reserve 
may  exclude  certain  investments  in  subsidiaries  or 
associated  companies  as  appropriate. 

*  Deductions  from  tier  1  capital  and  other 
adjustments  are  discussed  more  fully  in  section  II.B. 
in  Appendix  A  of  this  part. 
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PART  325— CAPITAL  MAINTENANCE 

1.  The  authority  citation  for  part  325 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1815(a),  1815(b). 
1816. 1818(a).  1818(b),  1818(c).  1818(t), 
1819(Tenth),  1828(c),  1828(d),  1828(i), 
1828(n),  1828(o),  1831o,  3907,  3909, 4808; 
Pub.  L  102-233, 105  Stat  1761, 1789, 1790 
(12  U.S.C.  1831n  note);  Pub.  L  102-242, 105 
Stat.  2236,  2355,  2386  (12  U.S.C  1828  note). 

2.  In  §  325.2.  paragraph  (n)  is 
amended  by  removing  the  word 
"purchased"  each  place  it  appears  and 
paragraph  (s)  is  revised  to  read  as 
follows: 

S32&2    Deflnttlont. 

•        •        •        •        • 

(s)  Tangible  equity  means  the  amoimt 
of  core  capital  elements  as  defined  in 
Section  I.A.1.  of  the  FDIC's  Statement  of 
Policy  on  Risk-Based  Capital  (appendix 
A  to  this  Part  325),  plus  the  amount  of 
outstanding  cumulative  perpetual 
preferred  stock  (including  related 
surplus),  minus  all  intangible  assets 
except  mortgage  servicing  rights  to  the 
extent  that  the  FDIC  determines 
pursuant  to  §  325.5(f)  of  this  part  that 
mortgage  servicing  rights  may  be 
included  in  calculating  the  bank's  Tier 
1  capital. 


9325.5   [Amanded]  N 

3.  Section  325.5  is  amended  by 
removing  the  words  "purchased 
mortgage  servicing  ri^ts"  and  adding, 
in  their  place,  the  words  "mortgage 
servicing  rights"  in  paragraphs  (f), 
(g)(2)(i)(B).  and  (g)(5). 

Appendix  A  to  Part  325  [Amended] 

4.  In  Appendix  A  to  part  325,  remove 
the  words  "purchased  mortgage 
servicing  rights"  in  footnote  2  to  "Table 
I— Definition  of  Qualifying  Capital"  and 
add.  in  their  place,  the  words  "mortgage 
servicing  rights". 

Appendix  B  to  Part  325  (Amended] 

5.  In  Appendix  B  to  part  325,  section 
IV.A.: 

a.  Remove  the  words  "purchased 
mortgage  servicing  rights"  and  add.  in 
their  place,  the  words  "mortgage 
servicing  rights"  each  place  they  appear 
in  footnote  1  and  in  the  last  sentence  of 
the  last  paragraph;  and 

b.  Remove  the  words  "purchased 
servicing  intangibles"  and  add,  in  their 
place,  the  words  "servicing  intangibles" 
in  the  last  sentence  of  the  last 
paragraph. 

By  order  of  the  Board  of  Directors. 
Dated  at  Washington.  DC,  this  21st  day  of 
July.  1995. 


Federal  Deposit  Insurance  Corporation. 
Jerry  L.  Longley, 
Executive  Secretary. 

Office  of  Thrift  Supervision 

12  CFR  Chapter  V 

For  the  reasons  outlined  in  the  joint 
preamble,  the  Office  of  Thrift 
Supervision  hereby  amends  12  CFR 
chapter  V  as  set  forth  below. 

SUBCHAPTER  D— REGULATIONS 
APPLICABLE  TO  ALL  SAVINGS 
ASSOaATIONS 

PART  56S-PROMPT  CORRECTIVE 
ACTION 

1.  The  authority  citation  for  part  565 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1831o. 

2.  Section  565.2  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§565.2    Definitions 

*        •        •        •        * 

(f)  Tangible  equity  meaas  the  amount 
of  a  savings  association's  core  capital  as 
defined  in  part  567  of  this  subchapter 
plus  the  amoimt  of  its  outstanding 
cumulative  perpetual  preferred  stock 
(including  related  surplus),  minus 
intangible  assets  as  defined  in 
§  567. l(m)  of  this  subchapter  and 
mortgage  servicing  rights  not  includable 
in  core  capital  pursuant  to  §  567.12  of 
this  subchapter. 


PART  567— CAPITAL 

1.  The  authority  citation  for  part  567 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462, 1462a.  1463, 
1464. 1467a,  1828  (note). 

2.  Section  567.1  is  amended  by 
revising  paragraph  (m)  to  read  as 
follows: 

§567.1    Definitions. 

***** 

(m)  Intangible  assets.  The  term 
intangible  assets  means  assets  referred 
to  as  intangible  assets  in  authoritative 
literature  on  generally  accepted 
accounting  principles.  These  intangible 
assets  include,  but  are  not  limited  to, 
goodwill,  favorable  leaseholds,  core 
deposit  premiimis  and  purchased  credit 
card  relationships.  Mortgage  servicing 
rights  (either  originated  or  purchased) 
are  not  intangible  assets  imder  this 
definition. 
*        *        *        *        • 

3.  Section  567.5  is  amended  by 
revising  paragraphs  (a)(2)  heading. 
(a)(2)(i)  and  (a)(2)(ii)  to  read  as  follows: 

§  567.5    Components  of  capital, 
(a)*  •  • 


(2)  Deductions  from  core  capital,  (i) 
Intangible  assets,  as  defined  in 
§  567.1(m)  of  this  part,  are  deducted    - 
from  assets  and  capital  in  computing 
core  capital,  except  as  otherwise 
provided  by§567.12of  this  part. 

(ii)  Mortgage  servicing  rights  (both 
originated  and  purchased]  that  are  not 
includable  in  tangible  and  core  capital 
pvusuant  to  §  567.12  of  this  part  are 
deducted  from  assets  and  capital  in 
computing  core  capital. 
***** 

4.  Section  567.6  is  amended  by 
revising  paragraphs  (a)(l)(iv)(L)  and 
(a)(l)(iv)(M)  to  read  as  follows: 

§567.6    Risk-based  capital  credit  rlsk- 
weiglit  categories, 
(a)*  •  • 

(D*  •  • 

(iv)*  •  • 

(L)  Mortgage  sOTvicing  rights  and 
intangible  assets  includable  in  core 
capital  pursuant  to  §  567.12  of  this  part; 

(M)  Excess  servicing  receivables; 
***** 

5.  Section  567.9  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

§567.9   Tangible  capital  requirement 

***** 

(c)*  *  * 

(1)  Intangible  assets,  as  defined  in 
§567.1(m)  of  this  part,  and  mortgage 
servicing  rights  (purchased  or 
originated)  not  includable  in  core  and 
tangible  capital  pursuant  to  §  567.12  of 
this  part. 
***** 

6.  Section  567.12  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a)  through  (f)  to  read  as 
follows: 

§  567.1 2    Qualifying  Intangible  assets  and 
mortgage  servicing  rights. 

(a)  Scope.  This  section  prescribes  the 
maximtmi  amount  of  qualifying 
intangible  assets,  as  defined  in 

§  567.1(ra)  of  this  part,  and  mortgage 
servicing  rights  that  savings  associations 
may  include  in  calculating  tangible  and 
core  capital. 

(b)  Definition.  Qualifying  intangible 
assets  and  mortgage  servicing  rights 
means  purchased  credit  card 
relationships  and  mortgage  servicing 
rights  (both  originated  and  purchased). 
Mortgage  servicing  rights  (both 
originated  and  purchased)  may  be 
included  (that  is.  not  deducted)  in 
computing  core  and  tangible  capital. 
Purchased  credit  card  relationships  may 
be  included  in  computing  core  capital, 
but  must  be  deducted  in  computing 
tangible  capital.  These  qualifying 
intangible  assets  and  mortgage  servicing 
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rights  may  be  included  in  capital  only 
in  accordance  with  the  limitations  and 
restrictions  set  forth  in  this  section. 
Intangible  assets,  as  defined  in 
§  567.  Km)  of  this  part,  other  than 
purchased  credit  card  relationships  and 
core  deposit  intangibles  grandfathered 
by  paragraph  (g)(3)  of  this  section,  must 
be  deducted  in  computing  tangible  and 
core  capital. 

(c)  Market  valuations.  The  OTS 
reserves  the  authority  to  require  any 
savings  association  to  perform  an 
independent  market  valuation  of 
qualifying  intangible  assets  and 
mortgage  servicing  rights  on  a  case-by- 
case  basis  or  through  the  issuance  of 
policy  guidance.  An  independent 
market  valuation,  if  required,  shall  be 
conducted  in  accordance  with  any 
policy  guidance  issued  by  the  OTS.  A 
required  valuation  shall  include 
adjustments  for  any  significant  changes 
in  original  valuation  assumptions, 
including  changes  in  prepayment 
estimates  or  attrition  rates.  The 
valuation  shall  determine  the  current 
fair  market  value  of  the  qualifying 
intangible  assets  and  mortgage  servicing 
rights  by  applying  an  appropriate 
market  discount  rate  to  the  net  cash 
flows  expected  to  be  generated  from  the 
qualifying  intangible  assets  and 
mortgage  servicing  rights.  This 
independent  market  valuation  may  be 
conducted  by  an  independent  valuation 
expert  evaluating  the  reasonableness  of 
the  internal  calculations  and 


assumptions  used  by  the  association  in 
conducting  its  internal  analysis.  The 
association  shall  calculate  an  estimated 
fair  market  value  for  the  qualifying 
intangible  assets  and  mortgage  servicing 
rights  at  least  Quarterly  regaidless  of 
whether  an  independent  valuation 
expert  is  required  to  perform  an 
independent  market  valuation. 

(d)  Value  limitation.  For  piuposes  of 
calculating  core  capital  imder  this  part 
(but  not  for  financial  statement 
purposes),  qualifying  intangible  assets 
and  mortgage  servicing  rights  must  be 
valued  at  the  lesser  of: 

(1)  90  percent  of  their  fair  market 
value  determined  in  accordance  with 
paragraph  (c)  ot  this  section;  or 

(2)  100  percent  of  their  remaining 
imamortized  book  value  determined  in 
accordance  with  the  instructions  for  the 
Thrift  Financial  Report. 

(e)  Core  capital  limitation.-^l) 
Aggregate  limit.  The  maximum 
aggregate  amoxmt  of  qualifying 
intangible  assets  and  mortgage  servicing 
rights  that  may  be  included  in  core 
capital  shall  be  limited  to  the  lesser  of: 

(i)  50  percent  of  the  amount  of  core 
capital  computed  before  the  deduction 
of  any  disallowed  qualifying  intangible 
assets  or  mortgage  servicing  rights;  or 

(ii)  The  amoimt  of  qualifying 
intangible  assets  and  mortgage  servicing 
rights  determined  in  accordance  with 
paragraph  (d)  of  this  section. 

(2)  Reduction  by  deferred  tax  liability. 
Associations  may  elect  to  reduce  the 
amount  of  their  disallowed  (i.e.,  not 


includable  in  capital)  originated 
mortgage  servicing  rights  exceeding  the 
50  percent  aggregate  limit  by  the 
amount  of  any  associated  deferred  tax 
liability. 

(3)  Sublimit  for  purchased  credit  card 
relationships.  In  addition  to  the 
aggregate  limitation  on  qualifying 
intangible  assets  and  mortgage  servicing 
rights  set  forth  in  paragraph  (e)(1)  of  this 
section,  a  sublimit  shall  apply  to 
purchased  credit  card  relationships.  The 
maximum  allowable  amoimt  of 
purchased  credit  card  relationships 
shall  be  limited  to  the  lesser  of: 

(i)  25  percent  of  the  amount  of  core 
capital  computed  before  the  deduction 
of  any  disallowed  qualifying  intangible 
assets  or  mortgage  servicing  rights;  or 

(ii)  the  amount  of  purchased  credit 
card  relationships  determined  in 
accordance  with  paragraph  (d)  of  this 
section. 

(f)  Tangible  capital  limitation.  The 
maximum  amount  of  mortgage  servicing 
rights  that  may  be  included  in  tangible 
capital  shall  be  the  same  amount 
includable  in  core  capital  in  accordance 
with  the  limitations  set  by  paragraph 
(e)(1)  of  this  section. 
***** 

Dated:  )uly  25, 1995. 

By  the  Office  of  Thrift  Supervision. 
Jonathan  L.  Fiechter, 
Acting  Director. 

(FR  Doc.  95-18772  Filed  7-31-95;  8:45  am] 
Bttxma  COOES  4aio-33-p.  ezio-oi-p.  67i4-oi-p. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parts  25. 26.  and  202 
[Docket  No.  FR-3065-f -04] 
RIN2501-AB24 

Mortgagee  Review  Board;  Preceedings 
Before  a  Hearing  Officer;  Approval  of 
Lending  Institutions  and  Mortgagees; 
.  Technical  Amendments 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Final  rule;  technical 
amendments. 

SUMMARY:  This  rule  changes  the 
Department's  regulations  governing 
sanctions  imposed  by  the  Mortgagee 
Review  Board.  The  rule  also  makes 
conforming  changes  to  the  regulations 
concerning  HUD's  hearing  officers  and 
approval  of  Title  I  lenders,  consistent 
with  the  revisions  herein  and  in  the 
recent  revisions  to  24  CFR  part  24.  The 
changes  to  the  Mortgagee  Review  Board 
actions  are  intended  to  follow  more 
closely  the  statutory  provisions  set  forth 
at  12  U.S.C.  1708(c).  These  revisions  are 
necessary  to  comply  with  the 
President's  directive  to  streamUne 
agency  operations  throughout  the 
executive  branch.  The  revisions  are  also 
an  element  in  the  Government 
reinvention  process  at  the  Department. 
EFFECTIVE  DATE:  August  31. 1995. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Emmett  N.  Roden,  Assistant  General 
Counsel  for  Administrative  Proceedings, 
Office  of  General  Counsel,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street,  SW.,  Room  10251, 
Washington.  DC  20410,  telephone  (202) 
708-2350.  The  telephone  number  for 
the  hearing  impaired  (TDD)  is  (202) 
708-9300.  These  are  not  toll-free 
numbers. 

SUPPLEMENTARY  INFORMATION:  Section 
202(c)  of  the  National  Housing  Act  (12 
U.S.C.  1708(c))  estabUshed  the 
Mortgagee  Review  Board  (the  Board). 
Section  202(c)(4)  directs  the  Board  to 
"hold  a  hearing  on  the  record" 
concerning  certain  sanctions  it  has 
taken  against  a  mortgagee,  if  the 
mortgagee  so  requests  within  30  days 
notice  of  the  Board's  action.  However, 
the  Department's  regulations  have 
delegated  the  Board's  authority  to  hold 
hearings  to  hearing  officers 
(administrative  law  judges  and  Board  of 
Contract  Appeals  judges).  These 
proceedings  have  proven  extremely 
time-consuming  and  expensive. 
Accordingly,  this  rule  provides  for  the 
Board  to  delegate  its  hearing  authority 


to  a  hearing  official  who  will  conduct 
informal  hearings  under  stated  time 
limitations,  thereby  streamlining  the 
hearing  process.  The  rule  further 
provides  that  the  hearing  official  may,  at 
his  or  her  discretion,  refer  matters  to  an 
administrative  law  judge  or  Board  of 
Contract  Appeals  judge,  or  to  another 
"independent"  official  for  findings  of 
fact.  "Hie  term  "independent"  means 
that  the  other  official  will  not  be  a 
member  of  the  Board  or  employed 
within  an  office  acting  as  an  advisor  to 
the  Board  as  that  term  is  described  at 
§  25.4(b). 

The  rule  also  implements  the  1992 
amendments  to  section  M2  (Pub.  L 
102-550,  approved  October  28, 1992). 
These  amendments  limited  the  duration 
of  a  suspension  issued  by  the  Board  to 
one  year,  imless  extended  for  a  period 
not  longer  than  six  months  to  protect 
the  public  interest,  or  unless  extended 
v«th  the  mortgagee's  agpeement.  The 
amendments  also  clarified  that  the  term 
"mortgagee"  includes  a  lender  or  loan 
correspondent  approved  under  Title  I  of 
the  National  Housing  Act. 

In  addition,  the  final  rule  reinstates  a 
provision  of  24  CFR  25.9  that  the 
Department  inadvertently  deleted  by  a 
September  9, 1993  revision  to  the  rule 
(58  FR  47379).  This  section  (former 
§  25.9(x))  citeid  as  grounds  for  an 
administrative  action  the  failiue  by  a 
mortgagee  to  remit,  or  timely  remit, 
mortgage  insurance  premiums,  loan 
insurance  charges,  late  charges,  or 
interest  penalties  to  the  Department. 
The  final  rule  revises  the  current 
§  25.9(x)  and  moves  the  miscellaneous 
offense  provision  at  §  25.9(w)  to  a  more 
logical  position  at  the  end  of  §25.9.  The 
rule  also  restores  provisions  limiting 
discovery  in  §  25.8  that  the  Department 
inadvertently  deleted  in  the  proposed 
rule. 

The  rule  also  makes  conforming 
changes  to  the  Department's  regulations 
at  24  CFR-parts  26  and  202,  governing 
hearing  officers  and  Title  I  lenders, 
respectively,  consistent  with  these 
revisions  to  the  Board's  regulations  and 
revisions  to  24  CFR  part  24,  published 
in  the  Federal  Register  June  26, 1995 
(60  FR  33037,  33046). 

Discussion  of  Public  Comment 

On  December  20,  1994  (59  FR  65700) 
the  Department  published  a  proposed 
rule  amending  24  CFR  parts  25  and  26 
of  the  Code  of  Federal  Regulations.  One 
comment  was  received,  from  the 
Administrative  Conference  of  the 
United  States  (ACUS). 

Comment:  The  commenter  urged  the 
Department  to  follow  procedures  similar 
to  those  proposed  in  Recommendation 
95-2,  "Debarment  and  Suspension  from 


Federal  Programs,"  adopted  by  ACUS 
on  January  18, 1995.  ACUS 
Reconunendation  item  II  recommends 
that  cases  involving  disputed  issues  of 
material  fact  be  referred  to 
administrative  law  judges,  mifitary 
judges,  administrative  judges  of  boards 
of  contract  appeals,  or  similarly 
independent  hearing  officers  for 
hearings  and  preparation  of  (1)  findings 
of  fact,  (2)  a  recommended  decision,  or 
(3)  an  initial  decision,  subject  to  agency 
appeal.  Item  11  of  the  ACUS 
Recommendations  also  recommends 
that  debarring  officials  be  senior  agency 
officials  who  are  guaranteed  sufficient 
independence  to  provide  due  process, 
and  that  such  officials  ensiire  that 
information  used  as  the  basis  for  a 
sanction  appear  in  the  administrative 
record  of  the  decision. 

Response:  It  should  be  noted  that 
Board  sanctions  are  substantially 
different  from  suspensions  and 
debarments.  UnUke  those  sanctions, 
which  have  Government-wide  efiiect,  the 
most  severe  Board  sanction  involves 
withdrawal  of  a  mortgagee's  license, 
previously  granted  by  the  Department, 
to  participate  in  the  insured  mortgage 
programs  of  the  Federal  Housing 
Administration  (FHA).  Board  sanctions 
are  imposed  only  after  the  subject 
mortgagees  have  received  advance 
notice  of  the  allegations  against  them 
and  an  opportunity  to  respond  to  those 
allegations.  A  majority  of  the  Board, 
composed  of  several  of  the  Department's 
highest  officials,  must  vote  to  impose  a 
sanction.  Considerable  independence  is 
thus  statutorily  guaranteed  with  respect 
to  every  Board  action. 

Furthermore,  the  governing  statute 
provides,  at  section  202(c)(4)(B),  that 
upon  receipt  of  a  request  for  a  hearing 
"the  Board  shall  hold  a  hearing  on  the 
record  *  *  *."  Accordingly,  a  hearing 
official  must  be  designated  by  the 
Board,  and  all  hearings  must  be 
recorded. 

However,  in  response  to  this  comment 
and  to  reflect  comparable  revisions  to 
the  Department's  final  rule  on 
suspensions  and  debarments,  published 
in  the  Federal  Register  on  June  26, 
1995,  this  rule  was  revised  to  adopt 
procedures  similar  to  the  first  suggested 
hearing  method  in  ACUS 
Recommendation  Item  n.  Thus,  a 
hearing  official  designated  by  the  Board 
shall  conduct  hearings  on  Board 
sanctions,  and  may,  at  his  or  her 
discretion,  refer  factual  disputes  to  an 
administrative  law  judge,  member  of  the 
Department's  Board  of  Contract 
Appeals,  or  other  independent  official 
for  findings  of  fact.  - 
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Findings  and  Other  Matters 

National  Environmental  Policy  Act 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(k)  of  the  Department's  regulations, 
the  policies  and  procedures  contained 
in  this  rule  relate  only  to  administrative 
decisions,  which  do  not  constitute 
development  d^isions  and  do  not  affect 
the  physical  condition  of  a  project  area 
or  building.  Therefore,  this  rule  is 
categorically  excluded  firom  the 
requirements  of  the  National 
Environmental  Poficy  Act. 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  the 
Secretary  hereby  certifies  that  this  rule 
would  not  have  a  significant  economic 
Impact  on  a  substantial  number  of  small 
entities.  The  rule  implements  statutory 
authority  intended  to  protect  the 
Department's  programs  from  abusive 
practices,  but  it  will  have  no  adverse  or 
disproportionate  economic  impact  on 
small  businesses. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  final  rule  does  not 
have  potential  for  significant  impact  on 
femily  formation,  maintenance,  and 
general  well-being.  No  significant 
change  in  existing  policies  or  programs 
will  result  fi-om  promulgation  of  diis 
rule,  as  those  poUcies  and  programs 
relate  to  family  concerns.  "Therefore,  the 
rule  is  not  subject  to  review  under  the 
Order. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  Section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  final  rule  is  not  subject  to 
review  under  the  Order. 

Semiannual  Agenda 

This  rule  was  listed  as  item  1379  in 
the  DepartnlSnt's  Semiannual  Agenda 
published  on  May  8, 1995  (60  FR  23368, 
23369)  under  Executive  Order  12866 
and  the  Regulatory  FlexibiUty  Act. 


List  of  Subjects 

24  CFR  Part  25 

Administrative  practice  and 
procedure.  Loan  programs — housing 
and  community  development. 
Organization  and  functions 
(Government  agencies). 

24  CFR  Part  26 

Administrative  practice  and 
procediu*. 

24  CFR  Part  202 

Administrative  practice  and 
procedure.  Home  improvement. 
Manufactured  homes,  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  24  CFR  parts  25,  26,  and 
202  are  amended  as  foUows: 

PART  25— MORTGAGEE  REVIEW 
BOARD 

1.  The  authority  citation  for  part  25  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  1708(c),  1708(d), 
1709(s),  1715b  and  1735(f)-14;  42  U.S.C. 
3535(d). 

2.  Section  25.2  is  revised  to  read  as 
follows: 

§25.2    Establishment  of  Board. 

The  Mortgagee  Review  Board  (the 
Board)  was  established  in  the  Federal 
Housing  Administration,  which  is  in  the 
Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner,  by  section  202(c)(1)  of 
the  National  Housing  Act  (12  U.S.C. 
1708(c)(1)),  as  added  by  section  142  of 
the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (Pub. 
L.  101-235,  approved  December  15, 
1989).  Except  as  limited  by  this  part,  the 
Board  shall  exercise  all  of  the  functions 
of  the  Secretary  with  respect  to 
administrative  actions  against 
mortgagees  and  lenders  and  such  other 
functions  as  are  provided  in  this  part. 
The  Board  may,  in  its  discretion, 
approve  the  initiation  of  a  suspension  or 
debarment  action  against  a  mortgagee  or 
lender  by  any  Suspending  or  Debarring 
Official  under  part  24  of  this  subtitle  A. 
The  Board  shall  have  all  powers 
necessary  and  incident  to  the 
performance  of  these  functions.  The 
Board  may  redelegate  its  authority  to 
review  submissions  and  conduct 
hearings  under  §  25.8.  The  Board  may 
also  redelegate  its  authority  to  impose 
administrative  sanctions  on  the  grounds 
specified  in  §§  25.9  (e),  (h),  and  (u).  and 
to  take  all  other  nondiscretionary  acts. 
With  respect  to  actions  taken  against 
Title  I  lenders  and  loan  correspondents, 
the  Board  may  redelegate  its  authority  to 


take  administrative  actions  for  failure  to 
remain  in  compliance  wi\li  the 
requirements  for  approval  in  24  CFR 
202.3(j),  202.4(a),  202.5  (a)  and  (c),  and 
202.6  (a)  and  (e). 

3.  In  §  25.3,  definitions  for  "Hearing 
officef  and  for  "Hearing  official  are 
added  in  alphabetical  order,  to  read  as 
follows: 

S25.3    Definitions. 

*        •        *        »        « 

Hearing  officer.  An  Administrative 
Law  Judge  or  Board  of  Contract  Appeals 
judge  authorized  by  the  Secretary,  or  by 
the  Secretary's  designee,  to  issue 
findings  of  fact  or  other  appropriate 
findings  under  §  25.8(d)(2). 

Hearing  official.  An  official 
designated  by  the  Board  to  conduct 
hearings  under  §  25.8. 
***** 

4.  Section  25.5  is  amended  by  revising 
paragraphs  (c)(1),  (c)(2).  and  (d)(4)(iii). 
to  read  as  follows: 

125.5    Administrative  actions. 

***** 

(c)  Suspension — (1)  General.  The 
Board  may  issue  an -order  temporarily 
suspending  a  mortgagee's  HUD/FHA 
approval  if  there  exists  adequate 
evidence  of  violation(s)  imder  §  25.9 
and  continuation  of  the  mortgagee's 
HUD/FHA  approval,  pending  or  at  the 
completion  of  any  audit,  investigation, 
or  other  review,  or  such  administrative 
or  other  legal  proceedings  as  may  ensue, 
would  not  be  in  the  public  interest  or  in 
the  best  interests  of  the  Department. 
Suspension  shall  be  based  upon 
adequate  evidence. 

(2)  Duration.  A  suspension  shall  last 
for  a  specified  period  of  time,  but  not 
less  than  6  months  and  generally  not 
more  than  1  year.  The  Board  may  extend 
the  suspension  for  an  additional  6 
months  if  it  determines  that  the 
extension  is  in  the  public  interest.  These 
time  limits  may  also  be  extended  upon 
the  voluntary  written  agreement  of  the 
mortgagee. 
***** 

(d)»  •  * 
(4)  *   *   . 

(iii)  Upon  receipt  of  the  Board's 
decision  under  §  25.8(e). 

•        •        *        *        • 

5.  Section  .5.7  is  revised  to  read  as 
follows: 

S  25.7    Notice  of  administrative  action. 

Whenever  the  Board  takes  an  action  to 
issue  a  letter  of  reprimand,  to  place  a 
mortgagee  on  probation,  or  to  suspend 
or  withdraw  a  mortgagee's  approval,  the 
Board  shall  promptly  notify  the 
mortgagee  in  writing  of  the 
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detennination.  Except  for  a  letter  of 
reprimand,  the  notice  shall  describe  the 
nature  and  duration  of  the 
administrative  action,  shall  specifically 
state  the  violations,  and  shall  set  forth 
the  findings  of  the  Board.  The  notice 
shall  inform  the  mortgagee  of  its  right  to 
a  hearing,  pursuant  to  §  25.8,  regarding 
the  administrative  action  (except  for  a 
letter  of  reprimand)  and  of  the  manner 
and  time  in  which  to  request  a  hearing. 
A  supplemental  notice  may  be  issued  in 
the  discretion  of  the  Board  to  add  or 
modify  the  reasons  for  the  action. 

6.  Section  25.8  is  revised  to  read  as 
follows: 

§  25.8    Hearings  and  hearing  request 

(a)  Hearing  request.  A  mortgagee  that 
is  issued  a  probation,  suspension,  or 
withdrawal  action  is  entitled  to  a 
hearing  on  the  record.  The  mortgagee 
shall  submit  its  request  for  a  hearing 
within  30  days  of  receiving  the  Board's 
notice  of  administrative  action.  The 
request  shall  be  addressed  to  the  Board 
Docket  Clerk,  Department  of  Housing 
and  Urban  Development,  451  7tli  Street 
SW.,  Washington,  D.C.  20410.  The 
request  shall  specifically  respond  to  the 
violations  set  forth  in  the  notice  of 
administrative  action.  If  the  mortgagee 
fails  to  request  a  hearing  within  30  days 
after  receiving  the  notice  of 
administrative  action,  the  Board's  action 
shall  become  final. 

(b)  Procedural  rules.  The  hearing 
official  shall  hold  a  de  novo  hearing 
within  30  days  of  HUD's  receipt  of  the 
mortgagee's  request,  unless  the 
mortgagee  requests  a  later  hearing  date. 
The  mortgagee  or  its  representative  shall 
be  afforded  an  opportunity  to  appear, 
submit  docimientary  evidence,  present 
witnesses,  and  confront  any  witness  the 
agency  presents.  The  parties  shall  not  be 
allowed  to  present  members  of  the 
Board  as  witnesses.  At  the  mortgagee's 
request,  a  transcribed  record  of  the 
hearing  shall  be  made  available  at  cost 
to  the  mortgagee. 

(c)  Hearing  location.  The  hearing  shall 
generally  be  held  in  Washington,  D.C. 
However,  upon  a  showing  of  undue 
hardship  or  other  cause,  the  hearing 
official  may,  in  his  or  her  discretion, 
order  the  hearing  to  be  held  in  a 
location  other  than  Washington,  D.C. 

(d)  Hearing  official's 
reconunendation.  (1)  The  hearing 
official  shall  issue  written  findings  and 
a  recommended  decision  to  the  Board 
within  45  days  after  the  conclusion  of 
the  hearing,  unless  the  hearing  official 
extends  this  period  for  good  cause  or 
refers  a  matter  for  findings  of  fact  or 
other  appropriate  findings  pursuant  to 
paragraph  (d)(2)(i)  of  this  section.  The 
findings  and  recommendation  shall  be 


based  upon  the  facts  as  found,  together 
with  any  information  and  argument 
submitted  by  the  parties  and  any  other 
information  in  the  administrative 
record. 

(2)  Referral  to  a  hearing  officer  or 
other  independent  official,  (i)  The 
hearing  official  may,  at  his  or  her 
discretion,  refer  disputed  material  facts 
to  a  hearing  officer  or  other  independent 
official  for  findings  of  fact.  The  hearing 
official  may  also,  at  his  or  her 
discretion,  refer  other  issues  to  a  hearing 
officer  or  other  independent  official  for 
appropriate  findings.  The  hearing 
official  shall  provide  the  parties  with 
notice  of  the  referral.  The  hearing 
official  may  reject  the  findings,  in  whole 
or  in  part,  only  after  specifically 
determining  them  to  be  arbitrary  and 
capricious  or  clearly  erroneous. 

(ii)  The  provisions  of  part  26  of  this 
subtitle  A  shall  be  applicable  to 
proceedings  before  a  hearing  officer, 
with  the  following  limitations: 

(A)  No  appeal  to  the  Secretary  may  be 
taken  under  §§  26.24  through  26.26  of 
this  subtitle  A  with  respect  to  any  order 
or  decision  by  the  hearing  officer. 

(B)  Discovery  shall  be  limited  to 
exclude  requests  for  answers  to 
interrogatories,  requests  for  admissions, 
and  production  of  docimients  that  either 
do  not  pertain  to  the  appealing 
mortgagee,  or  pertain  to  reviews  or 
audits  by  the  Department  or 
administrative  actions  by  the  Board 
against  mortgagees  other  than  the 
appealing  mortgagee.  Members  of  the 
Board  shall  not  be  subject  to  deposition, 
nor  shall  they  be  required  to  testify  at 
any  hearing. 

fiii)  Proceedings  before  a  hearing 
officer  or  other  independent  official 
shall  commence  within  45  days  after 
referral  by  the  hearing  official,  unless 
the  parties  agree  to  an  extension  of  time. 
The  hearing  officer  or  other 
independent  official  shall  issue  the 
requested  findings  of  fact  or  other 
appropriate  findings  to  the  hearing 
official  within  30  days  after  the 
conclusion  of  such  proceedings.  The 
time  limitations  of  this  paragraph  may 
be  extended  upon  issuance  of  a  written 
notice  describing  good  cause  for  such 
extension. 

(iv)  The  hearing  official  shall  provide 
a  recommended  decision  to  the  Board 
within  15  days  after  the  findings  are 
issued. 

(v)  (Reserved). 

(e)  Decision  by  the  Board.  The  Board 
shall  issue  its  decision  within  15  days 
after  the  hearing  official  issues  the 
recommended  decision.  The  Board's 
decision  shall  be  mailed  to  the 
mortgagee,  and  shall  serve  as  the  final 
agency  action  concerning  the  mortgagee 


7.  Section  25.9  is  amended  by  revising 
paragraphs  (i),  (w),  (x),  and  (bb),  and  by 
adding  paragraph  (ee),  to  read  as 
follows: 

§  25.9    Grounds  for  an  administrative 
action. 

***** 

(i)  Failure  or  refusal  of  an  approved 
mortgagee  to  comply  with  an  order  of 
the  Board,  the  Secretary,  the  hearing 
official,  hearing  officer  or  other 
independent  official  to  whom  matters 
are  referred  under  §  25.8(d)(2). 
***** 

(w)  Failure  to  remit,  or  timely  remit, 
mortgage  insurance  premiums,  loan 
insurance  charges,  late  charges,  or 
interest  penalties  to  the  Department; 

(x)  Failure  to  submit  a  report  required 
under  24  CFR  §  202.19  within  the  time 
determined  by  the  Commissioner,  or  to 
commence  or  complete  a  plan  for 
corrective  action  under  that  section 
within  the  time  agreed  upon  by  the 
Commissioner: 
***** 

(bb)  Breach  by  the  mortgagee  of  a 
fiduciary  duty  owed  by  it  to  any  person 
as  defined  in  §  25.3,  including  GNMA 
and  the  holder  of  any  mortgage-backed 
security  guaranteed  by  GNMA,  with 
respect  to  an  insured  loan  or  mortgage 
transaction. 
***** 

(ee)  Any  other  reason  the  Board  or  the 
Secretary  determines  to  be  so  serious  as 
to  justify  an  administrative  sanction. 

§25.12    [Amended] 

8.  In  §  25.12,  paragraph  (a)  is 
amended  by  removing  the  words 
"Hearing  Officer,"  from  the  fifth 
sentence,  and  by  adding  in  their  place 
the  words  "hearing  official,"  and  by 
removing  the  last  sentence  of  the 
paragraph. 

9.  Section  25.16  is  revised  to  read  as 
follows: 

§  25.16    Prohibition  against  modification  of 
Board  orders. 

No  hearing  official,  hearing  officer,  or 
other  independent  official  before  whom 
proceedings  are  conducted  under  §  25.8 
shall  modify  or^therwise  disturb  in  any 
way  an  order  or  notice  by  the  Board. 

§25.17    [Removed  and  reserved] 

10.  Section  25.17  is  removed  and 
reserved. 

PART  26— PROCEEDINGS  BEFORE  A 
HEARING  OFFICER 

11.  The  authority  citation  for  part  26 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d). 
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12.  Section  26.1  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

§26.1    Purpose. 

*  *  *  These  rules  of  procedure  apply 
to  hearings  vdth  respect  to 
determinations  by  the  Multifamily 
Participation  Review  Committee 
pursuant  to  24  CFR  part  200,  subpart  H, 
to  hearings  conducted  pursuant  to 
referrals  by  debarring  or  suspending 
officials  under  24  CFR  part  24,  and  to 
hearings  conducted  pursuant  to  referrals 
by  a  hearing  official  under  24  CFR  part 
25,  unless  such  regulations  at  24  CFR 


parts  24,  25,  or  200,  provide  otherwise. 

*  *  * 

13.  The  authority  citation  for  part  202 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1703. 1709,  and 
1715b;  42  U.S.C.  3535(d). 

PART  202— APPROVAL  OF  LENDING 
INSTITUnONS  AND  MORTGAGEES 

14.  In  §  202.9,  paragraph  (a)  is  revised, 
and  paragraphs  (c)  and  (d)  are  removed, 
to  read  as  follows: 

§202.9    Administrative  actions. 

(a)  General.  Administrative  actions 
that  may  be  taken  against  Title  I  lenders 


are  set  forth  in  §  25.5  of  this  title.  Civil 
money  penalties  may  also  be  imposed 
against  Title  I  lenders  in  accordance 
with  §  25.13  of  this  title  and  24  CFR  part 
30.  For  purposes  of  this  section,  the 
term  "lender"  shall  also  include  a  loan 
correspondent  as  defined  in  §  202.2(b). 
***** 

Dated:  July  24, 1995. 
Henry  G.  Cisneros, 
Secretary. 

[FR  Doc.  95-18790  Filed  7-31-95;  8:45  am) 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:        Any  panon  who  uses  the  Federal  Register  and  Code  of  Federal 
Ragulations. 

WHO;       The  Office  of  the  Federal  RegUter. 

WHAT:     Free  public  briefings  (approximately  3  houra)  to  preaent: 

1.  The  regulatory  proceM.  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  ralationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elemsnu  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  tlie  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provida  the  public  with  access  to  infonnation  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulatieos. 
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202-523-4538 


WHEN: 
WHERE: 


RESERVATIONS: 


ATLANTA,  GA 
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Centers  for  Disease  Control 
1600  Gifton  Rd..  NE. 
Auditorium  A 
AtlanU.  GA 
404-639-3528 

(Atlanta  area) 
1-800-688-9889 

(Outside  Atlanta  area) 
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Hearings'and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed,  39380-39382 

Housing  and  Urt>an  Development  Department 

NOTICES 

Agency  information  collection  activities  imder  OMB 
review: 
Proposed  agency  information  collection  activities; 
comment  request,  39411-39412 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 

Internal  Revenue  Service 

NOTICES 

Capital  construction  fund,  nonqualified  withdrawals; 
interest  rates.  39480 
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International  Trade  Administration 

NOTICES 

Antidumping: 
Cold-rolled  carbon  steel  flat  product  from — 

Germany,  39355-39358 
Fresh  cut  flowers  from — 

Ecuador,  39358-39359 
Iron  construction  castings  from — 

China,  39359-39360 
Countervailing  duties: 
Procelain-on-steel  cookingware  bom — 

Mexico,  39360-39363 
Textile  mill  products  from — 

Thailand,  39363-39365 

International  Trade  Commission 

NOTICES 

Import  investigations: 
North  American  Free  Trade  Agreement  rules  of  origin; 
probable  effect  of  modification?,  39419-39420 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Burlington  Northern  Railroad  Co.,  39420 

Judicial  Conference  of  the  United  States 

NOTICES 

Meetings: 
Judicial  Conference  Advisory  Committee  on — 
Appellate  Procediu-e  Rules,  39420 
Bankruptcy  Procedure  Rules,  39420 
Civil  Procedure  Rules,  39421 
Criminal  Procedure  Rules,  39421 

Justice  Department 

See  Antitrust  Division 

See  Drug  Enforcement  Administration 

Labor  Department 

See  Mine  Safety  and  Health  Administration 

See  Occupational  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  39428 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 

Red  Rock  Canyon  National  Conservation  Area,  NV,  39412 
Meetings: 

Gila  Box  Riparian  National  Conservation  Area  Advisory 
Committee,  39412 
CNl  and  gas  leases: 

Wyoming,  39413 
Opening  of  public  lands: 

California,  39412-39413 
Recreation  management  restrictions,  etc.: 

Albuquerque  District,  NM;  supplementary  rules,  39413- 
39416 

Maritime  Administration 

NOTICES 

Capital  construction  fund,  nonqualified  withdrawals; 
interest  rates.  39480 


Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
Consolidation  Coal  Co.  et  al.,  39428-39430 

National  Aeronautics  and  Space  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review,  39370 

National  Credit  Union  Administration 

PROPOSED  RULES 
Credit  unions: 
Insurance  requirements — 
Federal  credit  unions  and  federally  insured  State- 
chartered  credit  unions;  regulations  and 
requirements  consolidation,  39274-39280 
Organization  and  operations — 
Lending  opportimities  consistent  with  safety  and 
soundness  principles;  requirement  that 
participation  agreement  precede  loan  disbiusement 
removed,  39273-39274 

National  Highway  Traffic  Safety  Administration 

RULES 

Consumer  information: 
Course  monitoring  tires  and  traction  skid  pads  use;  fees, 
39269-39271 
PROPOSED  RULES 

Motor  vehicle  safety  standards: 
Passengers  riding  in  cargo  areas  of  pickup  trucks; 
manufacturers  agreement  to  include  warning  of 
dangers  in  owners'  manuals,  39308-39309 
NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eligibility;  determinations,  39481-39485 
Motor  vehicle  theft  prevention  standard;  exemption 
petitions,  etc.: 
Nissan  North  America,  Inc.,  39480-39481 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Civil  and  criminal  enforcement  proceedings;  limited  use  of 

information  collected  by  voluntary  fishery  data  ., 

collectors,  39248-39249 
National  Marine  Fisheries  Service;  Federal  regulatory 

review,  39249-39251 
Reporting  and  recordkeeping  requirements,  39271-39272 
NOTICES 
Capital  construction  fund,  nonqualified  withdrawals; 

interest  rates,  39480 
Permits: 
Marine  mammals,  and  endangered  and  threatened 
species,  39366 

National  Park  Service 

RULES 

Special  regulations: 
Voyageurs  National  Park,  MN;  aircraft  operations; 
designation  of  areas,  39257-39258 
NOTICES 

Environmental  statements;  availability,  etc.: 
Shenandoah  National  Park,  VA;  facility  development 
plan,  39419 


Federal  Register  /  Vol.  60,  No.  148  /  Wednesday,  August  2,  1995  /  Contents 


vn 


Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB 
review: 
Proposed  agency  information  collection  activities; 
'    comment  request,  39464 
Agreement  State  program  principles  and  policy  statement 
and  adequacy  and  compatibility  policy  statement, 
39463-39464 
Environmental  statements;  availability,  etc: 

Conunonwealth  Edison  Co.  et  al.,  39464-39465 
Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices,  39430-39462 
Applications,  hearings,  determinations,  etc.: 
Consumers  Power  Co.,  39462 
Southern  California  Edison  Co.,  39462-39463 

Occupational  Safety  and  Health  Administration 

RULES 

Construction  safety  and  health  standards: 

Fall  protection,  39254-39255 
PROPOSED  RULES 
Safety  and  health  standards: 

Confined  spaces,  permit-required;  correction,  39281- 
39285 

Presidential  Documents 

EXECUTIVE  ORDERS 

Conunittees;  establishment,  renewal,  termination,  etc.: 
Metro  North  Commuter  Railroad  labor  dispute, 

establishment  of  emergency^oard  to  investigate  (EO 
' '    12967).  39623-39624 

Public  Health  Service 

See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Research  and  Special  Programs  Administration 

RULES 

Hazardous  materials: 
Substances  and  reportable  quantities  list;  Superfund 
,  I    Amendments  and  Reauthorization  Act 
I    implementation,  39608-39611 

Securities  and  Exchange  Commission 

PROPOSED  RULES 
Investment  companies: 

Custody  of  investment  company  assets  outside  United 
States,  39592-39606 

Investment  advisory  programs  status,  39574-39584 
NOTICES 
Self-regulatory  organizations;  proposed  rule  changes: 

Chicago  Stock  Exchange,  Inc.,  39465-39469 

State  Department 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  39469 
Arms  Export  Control  Act  determinations,  39469 
Privacy  Act: 
Systems  of  records,  39469-39474 

Sut>stance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Hawaii,  39409-39410 


Meetings: 
Mental  Health  Services  Center  National  Advisory 

Coimcil,  39410 
Substance  Abuse  and  Mental  Health  Services 

Administration  National  Advisory  Council,  39410- 

39411 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Coast  Guard  , 

See  Commercial  Space  Transportation  Office 
See  Federal  Aviation  Administration 
See  Federal  Transit  Administration 
See  Maritime  Administration 
See  National  Highway  Traffic  Safety  Administration 
See  Research  and  Special  Programs  Administration 
NOTICES 
Meetings: 
Minority  Business  Resource  Center  Advisory  Committee, 
39479 

Treasury  Department 

See  Comptroller  of  the  Currency 
See  Foreign  Assets  Control  Office 
See  Internal  Revenue  Service 
NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  39485-39486 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docunients  having  general 
applicability  and  legal  effect,  niost  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7CFRPart51 

[Docket  Number  FV-9S-<302] 

Peaches;  Grade  Standards 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  This  final  rule  revises  the 
United  States  Standards  for  Grades  of 
Peaches  by  changing  the  method  in 
which  peaches  are  sized.  The  revision 
wrill  bring  the  standards  into  conformity 
with  current  cultural,  harvesting  and 
marketing  practices  by  revising  the 
definition  of  "diameter"  from  the 
shortest  distance  to  the  greatest 
distance.  The  Agricultural  Marketing 
Service  (AMS),  in  cooperation  with 
industry,  and  other  interested  parties 
develops  and  improves  standards  of 
quality,  condition,  quantity,  grade,  and 
packaging  in  order  to  facilitate 
commerce  by  providing  buyers,  sellers, 
and  quality  assurance  personnel 
imiform  language  and  criteria  for 
describing  various  levels  of  quality  and 
condition  as  valued  in  the  marketplace. 
EFFECTIVE  DATE:  October  2, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  O'Sullivan,  Fresh  Products 
Branch,  Fruit  and  Vegetable  EHvision, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  P.O.  Box 
96456,  Room  2056  South  Building, 
Washington,  DC  20090-6456,  (202)  720- 
2185. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  Agriculture  (USDA)  is 
issuing  this  rule  in  conformance  with 
Executive  Order  12866. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (5 
U.S.Q  601  et.  seq.),  the  Administrator  of 
the  Agricultural  Marketing  Service 
(AMS)  has  determined  that  this  action 


will  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  smell 
entities.  The  revision  of  U.S.  Standards 
for  Grades  of  Peaches  will  not  impose 
substantial  direct  economic  cost, 
recordkeeping,  or  personnel  workload 
changes  on  small  entities,  and  will  not 
alter  the  market  share  or  competitive 
position  of  these  entities  relative  to  large 
businesses.  In  addition,  under  the 
Agricultural  Marketing  Act  of  1946,  the 
use  of  these  standards  is  volimtary. 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  the  rule. 

Agencies  periodically  review  existing 
regulations.  An  objective  of  the  review 
is  to  ensure  that  the  grade  standards  are 
serving  their  intended  purpose,  the 
language  is  clear,  and  the  standards  are 
consistent  with  AMS  policy  and 
authority. 

The  proposed  rule.  United  States 
Standards  for  Grades  of  Peaches,  was 
published  in  the  Federal  Register  on 
March  3, 1995,  (60  FR  11918). 

The  National  Peach  Council  (NPC), 
with  the  support  of  the  Georgia  Peach 
Council,  New  Jersey  Peach  Promotion 
Council,  Inc.,  and  the  South  Carolina 
Peach  Council  and  Promotion  Board, 
Inc.,  requested  that  the  USDA  revise  the 
United  States  Standards  for  Grades  of 
Peaches,  which  were  last  revised  in 
1952.  The  NPC  requested  that  the 
standards  be  revised  in  order  to  bring 
them  into  conformity  with  current 
cultuiral,  harvesting  and  marketing 
practices.  The  NPC  contends  that  due  to 
new  improved  varieties,  that  changes  to 
the  current  standards  are  necessary. 
Currently,  peaches  are  sized  based  on 
the  shortest  diameter,  which  requires 
the  use  of  a  caliper  or  slotted  sizing  ring. 
This  method  was  adopted  several  years 
ago  when  most  peaches  were  oblong 
and  heavily  sutiu^d.  Industry  research 
has  demonstrated  that  today's  varieties 
are  generally  much  more  round  and 
more  luiiform  in  shape  than  older 
varieties.  The  shape  of  peaches  is 
similar  to  nectarines.  Nectarines  are 
sized  by  using  the  greatest  diameter  of 
the  nectarine,  which  allows  fruit  to  be 


sized  using  a  sizing  ring.  Therefore,  in 
order  to  create  imiformity  in  the 
marketplace,  peaches  should  be  sized 
on  the  same  basis  as  nectarines,  by 
using  the  greatest  dimension  measured 
at  right  angles  to  a  line  from  stem  to 
blossom  end  of  the  fruit,  using  a  sizing 
ring. 

The  60-day  comment  period  on  the 
proposed  rule  ended  May  2,  1995,  and 
a  total  of  twenty-six  comments  were 
received  from  growers,  shippers,  and 
receivers.  All  comments  were  in  favor  of 
the  proposal  in  its  entirety,  although 
concerns  were  raised.  In  addition,  one 
comment  was  received  from  the 
Agricultural  Research  Service  (ARS). 

A  copy  of  the  proposed  rule  was 
provided  to  the  ARS  for  helping 
identifying  studies,  data  collection  or 
other  information  relevant  to  the 
possible  effect  of  the  proposed  revision 
on  pesticide  use.  ARS  reported  that  they 
were  unable  to  find  much  iafonnation 
on  the  subject.  The  information  that  was 
foimd  by  ARS  proved  not  to  be  relevant. 

Twenty-six  comments  were  in  favor  of 
revising  the  United  States  Standards  for 
Grades  of  Peaches  by  changing  the 
method  in  which  peaches  are  sized  from 
shortest  diameter  using  a  caliper  or 
slotted  sizing  ring  to  the  greatest 
diameter  using  a  sizing  ring.  It  is 
believed  that  this  revision  will  create 
uniformity  within  the  marketplace. 

One  conunent  from  a  receivers 
association  went  on  to  state  that  they 
were  concerned  that  the  proposed 
change  would  allow  shippers  to  market 
smaller  peaches  than  those  that  are 
marketed  under  the  ciurent  method  of 
sizing  peaches.  They  did  not  believe 
that  shipment  of  smaller  peaches  would 
be  beneficial  to  the  receivers, 
wholesalers,  retailers  or  consimaers. 
Another  comment  from  a  State 
association  stated  tliat  "it  is  estimated 
that  fruit  sized  with  a  ring  will  yield 
approximately  four  fruit  per  pound 
while  fruit  labeled  the  same  size  but 
measured  with  a  caliper  will  yield  only 
three  fruit  per  pound."  Although  this 
change  in  sizing  method  may  yield 
slightly  more  fruit  per  pound,  this 
change  is  insignificant  when 
considering  the  ease  of  determining  size 
by  the  new  method. 

Sizing  machinery  used  by  packers/ 
shippers  has  never  measured  peaches 
based  on  a  slotted  sizing  method.  Most 
automated  sizing  methods  have 
generally  been  based  on  a  ring  sizing 
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method.  As  a  result,  peach  industry 
packers/ shippers  had  to  estimate  the 
size  of  the  final  pack.  Ultimately,  this 
meant  using  trial  and  error  methods  to 
yield  properly  sized  fruit.  This  change 
should  result  in  a  more  uniform  and 
accurately  sized  pack,  and  at  the  same 
time  alleviate  the  imnecessary  time 
spent  by  these  individuals  by 
eliminating  this  trial  and  error  metliod. 

The  revision  will  affect  peaches  that 
are  sized  to  a  minimum  diameter,  which 
are  mostly  grown  on  the  east  coast  and 
some  in  the  Niidwest.  This  will  not 
affect  peaches  grown  on  the  west  coast 
as  they  are  sized  based  on  7  CFR  part 
917,  consisting  of  a  weight-count 
system. 

AMS  develops  and  improves 
standards  of  quality,  condition,  grade, 
and  packaging  in  order  to  facilitate 
efficient  marketing.  The  provisions  of 
this  final  rule  are  the  same  as  those  in 
the  proposed  rule. 

List  of  Subjects  in  7  CFR  Part  51 

Agricultural  commodities.  Food 
grades  and  standards.  Fruits,  Nuts,  ' 
Reporting  and  recordkeeping 
requirements,  Vegetables. 

For  reasons  set  forth  in  the  preamble, 
7  CFR  Part  51  is  amended  as  follows: 

PART  51— {AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  51  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622, 1624. 

2.  In  part  51,  §  51.1216(c)  is  revised  to 
read  as  follows: 

Subpart — United  States  Standards  for 
Grades  of  Peaches 

§51.1216    Size  requirements. 

•  •        •        •        • 

(c)  Diameter  means  the  greatest 
dimension  measiued  at  right  angles  to  a 
line  fi-om  stem  to  blossom  end  of  the 
fruit. 

*  *        *        *        • 

Dated:  July  24, 1995. 
Lon  Hatamiya, 
Administrator 
[FR  Doc.  95-18904  Filed  8-1-95;  8:45  am] 

BMUNG  CODE  3410-02-P 


Grain  Inspection,  Paclters  and 
Stocl(yards  Administration 

7  CFR  Part  800 

OfficialAinofflcial  Weighing  Service 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 
ACTION:  Direct  final  rule. 


SUMMARY:  In  compUance  with  the 
requirements  for  periodic  review  of 
existing  regulations  and  the  President's 
Regulatory  Review  Initiative,  the 
Federal  Grain  Inspection  Service  (FGIS), 
of  the  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA)  is 
amending  portions  of  Part  800,  General 
Regulations  imder  the  United  States 
Grain  Standards  Act,  as  amended 
(USGSA)  to  allow  official  agencies  to 
provide  both  official  and  unofficial 
weighing  within  their  assigned  area  of 
responsibility  but  not  at  the  same 
facility.  This  action  will  make  official 
Class  X  and  Class  Y  weighing  services 
more  readily  available  at  a  lower  cost  to 
the  grain  industry  at  nonexport 
locations. 

DATES:  This  rule  will  be  effective  on 
October  2, 1995.  Unless  we  receive 
written  adverse  comments  or  written 
notice  of  intent  to  submit  adverse 
comments  on  or  before  September  1, 
1995. 

ADDRESSES:  Please  send  any  adverse 
comments  or  notice  of  intent  to  submit 
adverse  comments  to  George  Wollman, 
GIPSA-FGIS,  USDA,  Room  0623-S, 
P.O.  Box  96454,  Washington,  D.C. 
20090-6454;  FAX  (202)  720-4628.  All 
comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  during  business  hours  (7 
CFR  1.27(b)), 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Wollman,  address  as  above, 
telephone  (202)  720-0292. 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12866 

This  rule  has  been  determined  to  be 
hot-significant  for  the  purposes  of 
Executive  Order  12866  and  therefor© 
has  not  been  reviewed  by  0MB. 

Executive  Order  12778 

This  amended  rule  has  been  reviewed 
imder  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
The  United  States  Grain  Standards  Act 
provides  in  section  87g  that  no  State  or 
subdivision  may  require  or  impose  any 
requirements  or  restrictions  concerning 
the  inspection,  weighing,  or  description 
of  grain  imder  the  Act.  Otherwise,  this 
rule  will  not  preempt  any  State  or  local 
laws,  regulations,  or  policies  unless  they 
present  irreconcilable  conflict  with  this 
rule.  There  are  no  administrative 
procediu'es  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 


Regulatory  Flexibility  Act  Certification 

James  R.  Baker,  Administrator, 
GIPSA,  has  determined  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Most  users  of  the  official 
inspection  and  weighing  services  and 
those  persons  that  perform  those 
services  do  not  meet  the  requirements 
for  small  entities  as  defined  in  the 
Regulatory  Flexibihty  Act  (5  U.S.C.  601 
et  seq.).  Further,  the  standards  are 
applied  equally  to  all  entities. 

Information  Collection  and  Record 
Keeping  Requirement 

In  compliance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35),  the  information  collection 
and  Record  keeping  requirements  in 
Part  800  have  been  approved  previously 
by  0MB  and  assigned  0MB  No.  0580- 
0013. 

Background 

Enactment  of  the  United  States  Grain 
Standards  Act  of  1976,  as  amended, 
required  FGIS  to  establish  a  national 
weighting  program  for  gain.  Regulations 
under  the  USGSA  prohibit  designated 
agencies  or  official  personnel  from 
providing  official  ser/ices  if  they 
provide  similar  unofficial  services. 
Designated  agencies  are  agencies 
granted  authority  under  the  USGSA  to 
provide  either  official  inspection 
service,  or  Class  X  or  Class  Y  weighing 
services  or  both,  at  locations  other  than 
export  port  locations.  A  large  portion 
(88%)  of  the  designated  agencies  are 
designated  for  inspection  services  only. 
The  reason  is  that  before  1976  most 
grain  inspection  agencies  were  already 
providing  weighing  as  an  accessory 
service  to  grain  inspection.  The  agencies 
were  affiliated  with  and  supervised  by 
the  then  existing  weighting  and 
inspection  bureaus  under  the  direction 
of  the  Association  of  American 
railroads,  local  grain  exchanges,  boards 
of  trade,  and  various  State  programs. 
After  the  FGIS  weighting  programs 
started,  the  weighing  being  performed 
by  the  grain  inspection  agencies  became 
unofficial  weighing.  Most  agencies 
continued  their  unofficial  weighing  and 
applied  for  inspection  designations 
only. 

Since  1976  many  inspection  and 
weighing  bureaus,  boards  of  trade,  and 
the  Association  of  American  Railroads 
have  ceased  providing  supervision  of 
this  unofficial  service.  Because  of  the 
decreasing  availability  of  supervision 
caused  by  the  lack  of  supervising 
entities,  the  need  for  more  access  to 
Class  X  or  Class  Y  weighing  exists.  If 
allowed  to  provide  boUi  types  of  service. 


many  more  agencies  who  are  now 
designated  for  inspection  only  could 
also  provide  official  weighing  service. 
Designated  agencies  can  provide  Class  X 
and  Class  Y  weighing  at  a  much  lower 
cost  than  FGIS  field  offices  due  to  thei 
proximity  to  the  grain  faciUties. 

FGIS  initially  aid  not  allow  agencies 
to  provide  both  types  of  service  because 
confusion  may  have  resulted  on  the  part 
of  the  grain  industry  and  agency 
licensees  on  which  type  of  service  the 
agency  was  providing. 

FGIS  has  reevaluated  this  policy 
because  of  the  distinct  differences  in  the 
services.  Primary  differences  between 
official  and  unofficial  weighing  are:  (1) 
Official  weighing  requires  an  officially 
tested  scale;  (2)  FGIS  has  established 
procedures  to  maintain  proper  operation 
and  accurate  weighing;  (3)  FGIS 
provides  an  official  grain  weight 
certificate  certifying  the  accuracy  of 
weighing.  This  rule  continues  to 
separate  official  and  imofficial  weighing 
service  by  not  allowing  agencies  to 
provide  both  types  of  service  at  the 
same  facility. 

This  rule  does  not  change  the 
requirements  for  inspection  services. 
FGIS  proposes  to  change  only  the 
weighing  provisions  of  the  regulations. 

We  are  pubUshing  this  rule  without  a 
prior  proposal  because  we  regularly 
update  the  regulations  and  view  this 
action  as  noncontroversial  and 
anticipate  no  adverse  public  comment. 
This  rule  will  be  effective,  as  published 
in  this  document,  60  days  after  the  date 
of  publication  in  the  Federal  Register 
imless  we  receive  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments  within  30 
days  of  the  date  of  pubUcation  of  this 
rule  in  the  Federal  Register. 

Adverse  comments  are  comments  that 
suggest  the  rule  should  not  be  adopted 
or  suggest  the  rule  should  be  changed. 
If  we  receive  written  adverse  comments 
or  written  notice  of  intent  to  submit 
adverse  comments,  we  will  pubUsh  a 
notice  in  the  Federal  Register 
withdrawing  this  rule  before  the 
effective  date.  We  will  then  publish  a 
proposed  rule  for  public  comment. 
Following  the  close  of  that  comment 
period,  the  comments  will  be 
considered,  and  a  final  rule  addressing 
the  comments  will  be  published. 

As  discussed  above,  if  we  receive  no 
written  adverse  comments  nor  written 
notice  of  intent  to  submit  adverse 
comments  within  30  days  of  publication 
of  this  direct  final  rule,  this  direct  final 
rule  will  become  effective  60  days 
following  its  publication.  We  will 
publish  a  notice  to  this  effect  in  the 
Federal  Register,  before  the  effective 
date  of  this  direct  final,  confirming  that 


it  is  effective  on  the  date  indicated  in 
this  docimient. 

Direct  Final  Action 

List  of  Subjects  in  7  CFR  Part  800 

For  reasons  set  forth  in  the  preamble, 
7  CFR  Part  800  is  amended  as  follows: 

PART  800— GENERAL  REGULATIONS 

1.  The  authority  citation  for  Part  800 
continues  to  read  as  follows: 

Authority:  Pub.  L.  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.) 

2.  Section  800.76(a)  is  revised  as 
follows: 

§800.76    Prohibited  Services;  restricted 
services. 

(a)  Prohibited  services.  No  agency 
shall  perform  any  inspection  fiinction  or 
provide  any  inspection  service  on  the 
basis  of  unofficial  standards, 
procedures,  factors,  or  criteria  if  the 
agency  is  designated  or  authorized  to 
perform  the  service  or  provide  the 
service  on  an  official  basis  under  the 
Act.  No  agency  shall  perform  official 
and  imofficial  weighing  on  the  same 
mode  of  conveyance  at  the  same  facility. 
*        •        *        *        * 

3.  Section  800.186(c)(3)  introductory 
text  is  revised  to  read  as  follows: 

§800.186    Standards  of  conduct 

(c)  *  *  * 

(3)  Excluding  the  unofficial  weighing 
described  in  §  800.76(a)  engage  in  any 
outside  (imofficial)  work  or  activity  that: 

***** 

4.  Section  800.195(f)(5)(ii)  is  revised 
to  read  as  follows: 

§800.195    Delegations. 

(f)*  •  •  Jkr 

(5)*  *  * 

(ii)  Unofficial  activities.  Excluding  the 
unofficial  weighing  described  in 
§  800.76(a)  delegated  State  or  personnel 
employed  by  the  State  shall  not  perform 
any  unofficial  service  that  is  the  same  as 
any  of  the  official  services  covered  by 
the  delegation. 
***** 

6.  Section  800.196(g)(6){ii)  is  revised 
to  read  as  follows: 

§800.196    Designations. 

(g)*  *  * 

(6)*  *  * 

(ii)  Unofficial  activities.  Excluding  the 
unofficial  weighing  described  in 
§  800.76(a)  the  agency  or  personnel 
employed  by  the  agency  shall  not 
perform  any  unofficial  service  that  is  the 
same  as  the  official  services  covered  by 
the  designation. 


Dated:  July  25, 1995. 
lames  R.  Baker, 

Administrator,  Grain  Inspection,  Packers  and 

Stockyards  Administration . 

[FR  Doc.  95-18905  Filed  8-1-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  95-CE-09-AD;  Amendment  39- 
9326;  AD  95-16-06] 

Airworthiness  Directives;  Jetstream 
Aircraft  Limited  HP137  Mk1  and 
Jetstream  Series  200  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  83-05-01, 
which  currently  requires  the  following 
on  Jetstream  Aircraft  Limited  (JAL) 
HP137  Mkl  and  Jetstream  series  200 
airplanes:  repetitively  inspecting  the 
wing  lower  skin  panels  at  the  main  gear 
bay  cutouts  for  loose  or  damaged  rivets 
and  cracks,  replacing  loose  or  damaged 
rivets,  and  repairing  any  cracked  wing 
lower  skin  panel.  TTtie  Federal  Aviation 
Administration's  policy  on  commuter- 
class  aircraft  is  to  eliminate  or,  in 
certain  instances,  reduce  the  number  of 
certain  repetitive  short-interval 
inspections  when  improved  parts  or 
modifications  are  available.  The 
proposed  action  would  require 
reinforcing  the  wing  lower  skin  at  both 
the  landing  gear  cutouts  at  Wing  Station 
(WS)  115  and  the  undercarriage  bay 
cutouts  at  WS  60  and  WS  90,  as 
terminating  action  for  the  repetitive 
inspections  that  are  currently  required 
by  AD  83-05-01.  The  actions  specified 
in  the  proposed  AD  are  intended  to 
prevent  wing  damage  caused  by  cracks 
or  loose  or  damaged  rivets  in  the  wing 
lower  skin  panels,  which,  if  not 
detected  and  corrected,  could  result  in 
structural  damage  to  the  point  of  failure. 
DATES:  Effective  September  26, 1995. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
26, 1995. 

ADDRESSES:  Service  information  that 
appUes  to  this  AD  may  be  obtained  from 
Jetstream  Aircraft  Limited,  Manager, 
Product  Support,  Prestwick  Airport, 
Ayrshire,  KA9  2RW  Scotland;  telephone 
(44-292)  79888;  facsimile  (44-292) 
79703;  or  Jetstream  Aircraft  Inc., 
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Librarian,  P.O.  Box  16029,  Dulles 
International  Airport,  Washington,  D.C. 
20041-6029:  telephone  (703)  406-1161; 
facsimile  (703)  406-1469.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  95-CE-09-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Raymond  A.  Stoer,  Program  Officer, 
Brussels  Aircraft  Certification  Office. 
FAA,  Europe,  Afiica,  and  Middle  East 
Office,  c/o  American  Embassy,  B-IGOO 
Brussels,  Belgium;  telephone  (322) 
513.3830;  facsimile  (322)  230.6899;  or 
Mr.  Marvin  R.  Nuss,  Project  Officer, 
Small  Airplane  Directorate,  Airplane 
Certification  Service,  FAA,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64105;  telephone  (816)  426-6932; 
facsimile  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to  JAL 
HP137  Mlcl  and  Jetstream  series  200 
airplanes  was  pubUshed  in  the  Federal 
Register  on  March  2, 1995  (60  FR 
11637).  The  action  proposed  to 
supersede  AD  83-05-01  with  a  new  AD 
that  would  (1)  retain  the  requirements  of 
repetitively  inspecting  the  wing  lower 
skin  panels  at  the  main  gear  bay  cutouts 
for  loose  or  daipaged  rivets  and  cracks, 
replacing  loose  or  damaged  rivets,  and 
repairing  any  cracked  wing  lower  skin 
panel;  and  (2)  require  reinforcing  the 
wing  lower  skin  (incorporation  of 
Modifications  Nos.  5221  and  5146)  as 
terminating  action  for  the  repetitive 
inspections.  The  proposed  inspection 
would  be  accomplished  in  accordance 
with  Jetstream  Service  Bulletin  (SB)  No. 
7/3,  dated  October  1980.  Modification 
5221  would  be  accomplished  in 
accordance  with  Jetstream  SB  57- 
JM5221,  dated  September  28. 1984,  and 
Modification  5146  would  be 
accomplished  in  accordance  with  Part  2 
of  ModificaUon  No.  5146  Ref  7/5146. 
dated  October  1984. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rvde  or  the  FAA's 
determination  of  the  cost  to  the  pubhc. 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 


editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  this  AD 
and  will  not  add  any  additional  bvu-den 
upon  the  public  than  was  already 

Tne  FAA  estimates  that  10  airplanes 

in  the  U.S.  registry  will  be  affected  by 

this  AD,  that  it  will  take  approximately 

332  work  hours  per  airplane  to 

accomplish  the  required  modifications 

(172  work  hours  for  Modification  5221 

and  160  work  hoiurs  for  Modification 

5146),  and  that  the  average  labor  rate  is 

approximately  $60  an  hoiu-.  Parts  cost 

approximately  $12,000  per  airplane     . 

($2,400  for  Modification  5221  and 

$9,600  for  Modification  5146).  Based  on 

these  figures,  the  total  cost  impact  of 

this  AD  on  U.S.  operators  is  estimated 

to  be  $319,200  ($31,920  per  airplane). 
All  10  of  the  affected  airplanes  are 

HP137  Mkl  airplanes;  there  are  no 

Jetstream  series  200  airplanes  registered 

in  the  United  States,  but  they  are  type 

certificated  for  operation  in  the  United 

States.  "According  to  FAA  records,  none 

of  these  HP137  Mkl  airplanes  are  in 

operation.  JAL  no  longer  stocks 

Modification  No,  5221.  but  can  develop 

modification  kits  within  three  months 

after  order.  Since  there  are  no  airplanes 

ciurently  in  operation,  the  cost  impact 

of  this  AD  is  narrowed  to  only  those 

owners/operators  returning  their 

airplane  to  operation. 
The  regulations  adopted  herein  will 

not  have  substantial  direct  effects  on  the 

States,  on  the  relationship  between  the 

national  government  and  the  States,  or 

on  the  distribution  of  power  and 

responsibilities  among  the  various 

levels  of  government.  Therefore,  in 

accordance  with  Executive  Order  12612, 

it  is  determined  that  this  final  rule  does 

not  have  sufficient  federalism 

implications  to  warrant  the  preparation 

of  a  FederaUsm  Assessment. 
For  the  reasons  discussed  above,  I 

certify  that  this  action  (1)  is  not  a 

"significant  regulatory  action"  imder 

Executive  Order  12866;  (2)  is  not  a 

"significant  rule"  under  DOT 

Regulatory  PoUcies  and  Procedures  (44 

FR  11034.  February  26, 1979);  and  (3) 

will  not  have  a  significant  economic 

impact,  positive  or  negative,  on  a 

substantial  number  of  small  entities 

under  the  criteria  of  the  Regulatory 

Flexibility  Act.  A  copy  of  the  final 

evaluation  prepared  for  this  action  is 

contained  in  the  Rules  Docket.  A  copy 

of  it  may  be  obtained  by  contacting  the 

Rules  Docket  at  the  location  provided 

under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40101, 40113, 
44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  AD  83-05-01,  Amendment 
39—4573,  and  adding  a  new  AD  to  read 
as  follows: 

9S-16-06.    Jetstream  Aircraft  Limited: 

Amendment  39-9326;  Docket  No.  95- 
CE-09-AD;  Supersedes  AD  83-05-01, 
Amendment  39-4573; 

Applicability:  HP137  Mkl  and  Jetstream 
series  200  airplanes  (all  serial  numbers), 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicabiUty  of  this  M). 

Compliance:  Required  as  indicated  after 
the  effective  date  of  this  AD,  unless  already 
accomplished. 

To  prevent  wing  damage  caused  by  cracks 
or  loose  or  damaged  rivets  in  the  wing  lower 
skin  panels,  which,  if  not  detected  and 
corrected,  could  result  in  structural  damage 
to  the  point  of  feilure,  accomplish  the 
following: 

(a)  Upon  the  accumulation  of  6,500  hours 
time-in-service  (TIS)  or  within  the  next  100 
hours  TIS  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  unless  aheady 
accomplished  (compliance  with  superseded 
AD  83-05-01),  and  thereafter  at  intervals  not 
to  exceed  100  hours  TIS  imtil  the 
modifications  required  by  paragraphs  (b)(l] 
and  (b)(2)  of  this  AD  are  incorporated, 
accomplish  the  following: 

(1)  Inspect  the  wing  lower  skin  between 
Wing  Station  (WS)  60  and  WS  115  for  loose 
or  damaged  rivets  or  cracks  in  accordance 
with  section  3.  ACTION,  paragraphs  (a) 
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through  (e),  of  Jetstream  Service  Bulletin  (SB) 
No.  7/3,  dated  October  1980. 

(2)  Replace  any  loose  or  damaged  rivets 
and  repair  any  cracked  wing  lower  skin  panel 
in  accordance  with  section  3.  ACTION, 
paragraphs  (f)  through  (k),  of  Jetstream  SB 
No.  7/3,  dated  October  1980. 

(b)  Upon  the  accumulation  of  10.000  hours 
TIS  or  within  the  next  100  hours  TIS  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  accomplish  the  following: 

(1)  Reinforce  the  wing  lower  skin  at  the 
landing  gear  bay  cutouts  at  WS  115  in 
accordance  with  Jetstream  SB  57-JM5221, 
dated  September  28, 1984.  This  is  referred  to 
as  Modification  5221. 

(2)  Reinforce  the  wing  lower  ^n  at 
undercarriage  bay  cutonts  between  WS  60 
and  WS  90  in  accordance  with  Part  2  of 
Modification  No.  5146  Ref  7/5146,  dated 
October  1984. 

(c)  Special  flight  permits  may  he  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  compliance  time  that  provides 
an  equivalent  level  of  safety,  may  be 
approved  by  the  Manager,  Brussels  Aircraft 
Certification  Office  (ACO),  Europe,  Africa, 
Middle  East  office,  FAA,  c/o  American 
Embassy,  B-1000  Brussels,  Belgium.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Brussels  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Brussels  Aircraft 
Certification  Office. 

(e)  The  inspections  and  replacements 
required  by  this  AD  shall  be  done  in 
accordance  with  Jetstream  Service  Bulletin 
No.  7/3,  dated  October  1980.  The 
reinforcements  required  by  this  AD  shall  be 
done  in  accordance  with  Jetstream  Service 
Bulletin  57-JM5221,  dated  September  28, 
1984,  or  Modification  No.  5146  Ref  7/5146, 
dated  October  1984,  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Jetstream  Aircraft  Limited,  Manager,  Product 
Support,  Prestwick  Airport,  Ayrshire,  KA9 
2RW  Scotland:  telephone  (44-292)  79888; 
facsimile  (44-292)  79703;  or  Jetstream 
Aircraft  Inc.,  Librarian,  P.O.  Box  16029, 
Dulles  International  Airport,  Washington, 
D.Q  20041-6029;  telephone  (703)  406-1161; 
facsimile  (703)  406-1469.  Copies  may  be 
inspected  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW.,  7th  Floor,  suite 
700,  Washington,  DC 

(f)  This  amendment  (39-9326)  supersedes 
AD  83-05-01,  Amendment  39-4573. 

(g)  This  amendment  (39-9326)  becomes 
effective  on  September  26, 1995. 


Issued  in  Kansas  Qty,  Missouri,  on  July  24, 
1995. 

Henry  A.  Annstrong, 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  95-18712  Filed  8-1-95;  8:45  am) 
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14  CFR  Part  39 

Pocket  No.  95-NM-123-AD;  Amendment 
39-9324;  AD  95-16-05] 

Airworthiness  Directives;  McDonnell 
Douglas  Mode)  MD-11  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
conunents. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  thaj  is 
applicable  to  certain  McDonnell 
EJouglas  Model  MD-1 1  series  airplanes. 
This  action  requires  an  inspection  to 
identify  defective  lower  drag  links  on 
the  nose  landing  gear  (NLG),  and 
replacement  of  defective  drag  links  with 
new  parts.  This  amendment  is  prompted 
by  a  report  indicating  that  a  potential 
failure  condition  of  the  lower  drag  link 
on  the  NLG  could  occur  due  to 
improper  de-embrittlement  treatment  of 
the  drag  link  during  manufacturing.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  collapse  of  the  NLG 
due  to  failure  of  the  lower  drag  link  as 
a  result  of  improper  de-embrittlement 
treatment  of  the  drag  Link. 

DATES:  Effective  August  17, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  17, 
1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  2. 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
123-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
CaUfomia  90846.  Attention:  Technical 
Publications  Business  Administration, 
Departinent  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton. 
Washington;  or  at  the  FAA,  Los  Angeles 


Aircraft  Certification  Office,  Transport 
Airplane  Directorate.  3960  Paramount 
Boulevard,  Lakewood.  California;  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW..  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wahib  Mina,  Aerospace  Engines, 
Airframe  Branch,  ANM-120L,  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
Cahfomia  90712;  telephone  (310)  627- 
5324;  fax  (310)  627-5210. 
SUPPt.EMENTARY  INFORMATION:  The  FAA 
received  a  report  indicating  that  a 
potential  failure  condition  exists 
relative  to  the  lower  drag  link  (assembly 
part  number  ACG7208-507  and  detail 
part  munber  ACG7208-17)  of  the  nose 
landing  gear  (NLG)  installed  on 
McDoimell  Douglas  Model  MD-11 
series  airplanes.  This  condition  is  the 
result  of  improper  de-embrittlement 
treatment  of  a  certain  batch  of  drag  links 
diuing  manufacturing.  The  discrepant 
drag  Unks  are  identifiable  by  serial 
number.  Failure  of  the  lower  drag  link 
on  the  NLG,  if  not  corrected,  could 
result  in  collapse  of  the  NLG. 

The  FAA  has  reviewed  and  approved 
McDoimell  Douglas  Alert  Service 
Bulletin  MD11-32A058,  dated  June  30. 
1995.  which  describes  procedures  for  a 
one-time  visual  inspection  to  identify 
defective  lower  drag  links  on  the  NLG, 
and  replacement  of  defective  drag  links 
with  new  parts.  The  inspection  involves 
identifying  the  serial  number  of  the 
lower  drag  links.  Replacement  of  any 
defective  drag  link  found  will  minimize 
the  possibility  of  failure  of  the  lower 
drag  Unk  and  subsequent  collapse  of  the 
NLG. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Model  MD-11  series 
airplanes  of  the  same  type  design,  this 
AD  is  being  issued  to  prevent  collapse 
of  the  NLG  due  to  failure  of  the  lower 
drag  Unk  on  the  NLG. 

Tnis  AD  requires  a  one-time  visual 
inspection  to  identify  defective  lower 
drag  Hnks  on  the  NLG,  and  replacement 
of  defective  drag  Unks  with  new  parts. 
The  actions  are  required  to  be 
accompUshed  in  accordance  with  the 
alert  service  bulletin  described 
previously. 

This  AD  also  requires  that  operators 
submit  a  report  of  inspection  results  to 
the  FAA. 

This  AD  requires  that  the  inspection 
be  accompUshed  within  120  days.  A 
compUance  time  of  120  days  is  usually 
sufficient  to  provide  for  a  brief  period 
for  pubUc  comment  before  the  adoption 
of  a  final  rule.  In  this  AD,  however,  that 
compUance  time  was  selected  because 
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of  a  short-tenn  problem  with  availability 
of  sufficient  replacement  parts  if 
defective  parts  are  found;  a  shorter 
compliance  time  might  have  resulted  in 
the  lumecessary  removal  of  airplanes 
from  service  pending  delivery  of 
replacement  parts.  Nevertheless,  the 
FAA  has  determined  that  immediate 
adoption  of  this  rule  is  necessary  in  this 
case  because  of  the  importance  of 
initiating  the  required  inspection  and 
eliminating  the  discrepant  parts  from 
the  fleet  as  soon  as  possible. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misimderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD.  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  rule  to  clarify  this 

long-standing  requirement, 
^nce  a  situation  exists  that  requires 

the  immediate  adoption  of  this 

regulation,  it  is  found  that  notice  and 

opportunity  for  prior  public  comment 

hereon  are  impracticable,  and  that  good 

cause  exists  for  making  this  amendment 

effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 

a  final  rule  that  involves  requirements 

affecting  flight  safety  and,  thus,  was  not 

preceded  by  notice  and  an  opportimity 

for  public  comment,  comments  are 

invited  on  this  rule.  Interested  persons 

are  invited  to  comment  on  this  rule  by 

submitting  such  written  data,  views,  or 

arguments  as  they  may  desire. 

Communications  shall  identify  the 

Rules  Docket  number  and  be  submitted 

in  triplicate  to  the  address  specified 

under  the  caption  ADDRESSES.  All 

communications  received  on  or  before 

the  closing  date  for  comments  will  be 

considered,  and  this  rule  may  be 

amended  in  light  of  the  comments 

received.  Factual  information  that 

supports  the  commenter's  ideas  and 

suggestions  is  extremely  helpful  in 

evaluating  the  effectiveness  of  the  AD 

action  and  determining  whether 

additional  rulemaking  action  would  be 

needed. 
Comments  are  specifically  invited  on 

the  overall  regidatory,  economic. 


environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
simunarizes  each  FAA-public  contact 
concerned  writh  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-123-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regiilation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
PoUcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fi-om  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  USC  106(g),  40101,  40113, 
44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-16-05    McDonnell  Douglas:  Amendment 
39-9324.  Docket  95-NM-123-AD. 

Applicability:  Model  MD-1 1  series 
airplanes,  manufacturer's  fuselage  numbers 
0447  through  0527  inclusive,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  collapse  of  the  nose  landing 
gear  (NLG)  due  to  failure  of  the  lower  drag 
link  on  the  NLG,  accomplish  the  following: 

(a)  Within  120  days  after  the  effective  date 
of  this  AD,  perform  a  visual  inspection  to 
identify  the  serial  number  of  the  lower  drag 
link  (assembly  part  number  ACG7208-507 
and  detail  part  number  ACG7208-17)  on  the 
NLG,  in  accordance  with  McDonnell  Douglas 
Alert  Service  Bulletin  MD11-32A058,  dated 
June  30, 1995.  Prior  to  further  flight,  replace 
any  lower  drag  link  having  a  serial  number 
identified  in  Figure  1  of  the  alert  service 
bulletin  with  a  new  part  having  a  serial 
number  other  than  those  identified  in  Figure 
1  of  the  alert  service  bulletin.  Perform  the 
replacement  in  accordance  with  the  alert 
service  bulletin. 

(b)  Within  10  days  after  accomplishing  the 
inspection  requited  by  this  AD,  report 
inspection  results,  positive  or  negative,  to  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office  (AGO),  FAA.  Transport  Airplane 
Directorate,  3960  Paramount  Boulevard, 
Lakewood,  California  90712;  fax  (310)  627- 
5210.  Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(c)  After  the  effective  date  of  this  AD,  no 
person  shall  install  on  the  NLG  of  any 
airplane  a  lower  drag  link  (assembly  part 
number  ACG7208-507  and  detail  part 
number  ACG7208-17)  having  a  serial  number 
identified  in  Figure  1  of  McDonnell  Douglas 
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Alert  Service  Bulletin  MD11-32A058,  dated 
June  30, 1995. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  AGO.  FAA,  Transport  Airplane 
Directorate.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  inspection  and  replacement  shall  be 
done  in  accordance  with  McDonnell  Douglas 
Alert  Service  Bulletin  MD11-32A058,  dated 
June  30, 1995.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.G. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach.  California  90846,  Attention: 
Technical  Publications  Business 
Administration,  Department  C1-L51  (2-60). 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  Transport  Airplane  Directorate,  3960 
Paramount  Boulevard,  Lakewood,  California; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  suite  700, 
Washington,  DC. 

(g)  This  amendment  becomes  effective 
on  August  17, 1995. 

Issued  in  Renton,  Washington,  on  July  24. 
1995. 

Dairell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  95-18586  Filed  8-1-95;  8:45  am) 
BILUNG  COOE  4910-13-U 


14  CFR  Part  71 

[Airspace  Docket  No.  95-ANM-11] 

Amendment  of  Class  E  Airspace;  Salt 
Lake  City,  Utah 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


FOR  FURTHER  INFORMATION  CONTACT: 
James  Riley,  System  Management 
Branch,  ANM-530,  Federal  Aviation 
Administration,  Docket  No.  95-ANM- 
11,  1601  Lind  Avenue  S.W.,  Renton, 
Washington,  98055-4056;  telephone 
number:  (206)  227-2537. 

SUPPLEMENTARY  INFORMATION: 


summary:  This  action  amends  the  Salt 
Lake  City,  Utah,  Class  E  airspace.  This 
action  is  necessary  to  accommodate  a 
new  instriunent  approach  procedure  at 
Salt  Lake  City  International  Airport,  Salt 
Lake  City,  Utah. 

EFFECTIVE  DATE:  0901  UTC,  November  9, 
1995. 


History 

On  May  9, 1995,  the  FAA  proposed  to 
amend  part  71  of  Federal  Aviation 
Regidations  (14  CFR  part  71)  to  amend 
the  Salt  Lake  City,  Utah,  Class  E 
airspace  area  (60  FR  24595).  This  action 
is  necessary  to  accommodate  a  new 
instnunent  approach  procedure  at  Salt 
Lake  City  International  Airport,  Salt 
Lake  City,  Utah.  The  area  will  be 
depicted  on  aeronautical  charts  for  pilot 
reference. 

Interested  parties  were  invited  to 
participate  in  the  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal.  No 
comments  were  received.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  E  airspace  areas  extended  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  Paragraph 
6005  of  FAA  Order  7400.9B  dated  July 
18, 1994,  and  effective  September  16, 
1994,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  Federal 
Aviation  Regulations  amends  Class  E 
airspace  at  Salt  Lake  City.  Utah.  The 
FAA  has  determined  that  this  regulation 
only  involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulation  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procediu^s  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  oiva  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  FlexibiUty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
FAA  amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows; 

Authority.  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18,  1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6005  Class  E  Airspace  Areas 
Extending  Upward  From  700  Feet  or 
More  Above  the  Surface  of  the  Earth 

•         •         •         »         * 

ANM  UT  E5    Salt  Lake  City,  UT  (RevisedJ 

Salt  Lake  City  International  Airport,  UT 
(Lat.  40°47'13"  N,  long.  lll^SS'Oe"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  bounded  by  a  line 
beginning  at  lat.  41''00'00"  N,  long. 
lll''45'03"  W.  thence  south  along  long. 
lll''45'03"  W,  to  lat.  40''22'30"  N.  thence 
southeast  to  lat.  40°10'20"  N,  long. 
111°35'03"  W,  thence  southwest  to  lat. 
40°03'30"  N,  long.  111°48'33"  W,  thence 
northwest  to  lat.  40''43'00"  N,  long 
112''22'03"  W,  thence  north  along  long. 
112''22'03"  W.  to  lat.  41''00'00"  N,  thence  east 
along  lat.  41''00'00"  N,  to  the  point  of 
beginning;  that  airspace  extending  upward 
from  1,200  feet  above  the  surface  bounded  on 
the  north  by  lat.  41°00'00"  N,  on  the  east  by 
long.  lll''25'33"  W,  on  the  south  by  lat. 
39°56'30"  N.  to  long.  111°55'03"  W.  thence 
south  along  long.  lll''55'03"  W,  to  lat. 
39°48'00"  N,  long  lll''55'03"  W,  thence 
south  along  long.  111»55'03"  W,  to  lat. 
39''48'00"  N,  long.  lll''55'03"  W.  thence 
south  to  lat.  39''04'00"  N,  long.  112''27'30"  W. 
thence  northwest  to  lat.  39''48'00"  N.  long. 
112''50'O0"  W,  thence  west  via  lat.  39°48'00" 
N,  to  the  east  edge  of  Restricted  Area  R- 
6402A,  and  on  the  west  by  the  east  edge  of 
Restricted  Area  R-6402A,  Restricted  Area  R- 
6402B  and  Restricted  Area  R-6406B  and 
long.  113°00'03"  W;  that  airspace  of  Salt  Lake 
City  extending  upward  from  11,000  feet  MSL 
bounded  on  the  northwest  by  the  southeast 
edge  of  V-32.  on  the  southeast  by  the 
northwest  edge  of  V-235.  on  the  southwest 
by  the  northeast  edge  of  V-101  and  on  the 
east  by  long.  lll''25'33"  W;  excluding  that 
airspace  within  the  Evanston,  WY,  1,200-foot 
Class  E  airspace  area;  that  airspace  southeast 
of  Salt  Lake  City  extending  upward  from 
13.500  feet  MSL  bounded  on  the  northeast  by 
the  southwest  edge  of  V-484,  on  the  south  by 
the  north  edge  of  V-200  and  on  the  west  by 
long.  111°25'33"  W;  excluding  the  portion 
within  Restricted  Area  R-6403  and  the 
Bonneville.  UT  Class  E  airspace  area. 
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Issued  in  Seattle,  Washington,  on  July  5. 
1995. 

Richard  E.  Prang, 

Acting  Manager,  Air  Traffic  Division, 
Northwest  Mountain  Region. 
(FR  Doc  95-18917  Filed  8-1-95;  8:45  am] 
BILUNQ  COOe  4910.19-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15CFRPart902 

50  CFR  Part  204 

[DockM  Na  95020303B-«180-02;  I.O. 
•070695A] 

NOAA  Information  Collection 
Requirements;  Update  and 
Consolidation 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  NMFS  consolidates  and 
updates  Office  of  Management  and 
Budget  (OMB)  control  numbers  for 
NOAA  information  collection 
requirements  and  makes  minor 
corrections  to  the  accompanying  text. 
The  intent  is  to  update,  simplify,  and 
shorten  the  regulations,  while  still 
making  this  information  available  to  the 
public. 

EFFECTIVE  DATE:  August  2, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  H.  Darcy,  NMFS,  301/713-2344. 
SUPPLEMENTARY  INFORMATION:  Part  902  of 
Utle  15  CFR  and  part  204  of  Utle  50  CFR 
display  control  niunbers  assigned  to 
NOAA  and  NMFS  information 
collection  requirements,  respectively,  by 
OMB,  pursuant  to  the  Paperwork 
Reduction  Act.  These  parts  fulfill  the 
requirement  thafagencies  display  a 
cvirrent  control  number,  assigned  by  the 
Director  of  OMB,  for  each  agency 
information  collection  requirement. 

This  final  rule,  technical  amendment, 
consolidates  the  list  of  OMB  control 
numbers  associated  with  NOAA 
information  collection  requirements 
contained  in  regulations  appearing  in 
CFR  titles  15  and  50.  Because  NMFS  is 
a  component  of  NOAA,  these  parts 
logically  can  be  combined  to  Morten  the 
regulations  and  to  ease  use  by  the 
public.  All  of  the  coUection-of- 
information  requirements  consolidated 
in  15  CFR  902.1(b)  have  previously  been 
submitted  to  OMB  for  approval  during 


implementation  of  regulations 
appearing  in  the  individual  parts  of 
titles  15  and  50;  this  final  rule  does  not 
involve  any  new  reporting  or 
recordkeeping  requirements.  In 
addition,  the  list  of  OMB  approval 
numbers  is  corrected  and  updated  to 
reflect  the  ciurently  valid  OMB 
approvals,  and  the  text  of  §  902. 1(a)  is 
updated  to  reflect  the  Paperwork. 
Reduction  Act  of  1995. 

Under  NOAA  Administrative  Order 
205-11,  7.01,  dated  December  17, 1990, 
the  Under  Secretary  for  Oceans  and 
Atmosphere  has  delegated  authority  to 
sign  material  for  publication  in  the 
Federal  Registw  to  the  Assistant 
Administrator  for  Fisheries,  NOAA. 

ClassificatioD 

Because  this  rule  only  consolidates 
existing  information  for  purposes  of 
public  information,  it  is  strictly 
administrative  in  nature;  no  useful 
purpose  woidd  be  served  by  providing 
prior  notice  and  opportunity  for 
domment  on  this  rule.  Accordingly, 
under  5  U.S.C.  553(b)(B),  it  is 
unnecessary  to  provide  such  notice  and 
opportimity  for  comment.  Also,  because 
this  rule  is  only  administrative  in  native 
and  is  not  a  "substantive  rule"  under  5 
U.S.C.  553(d),  it  will  be  immediately 
effective  upon  publication. 

This  rule  is  exempt  from  review 
imder  E.0. 12866. 

List  of  Subjects  in  15  CFR  Part  902  and 
50  CFR  Part  204 

Reporting  and  recordkeeping 
requirements. 

Dated:July  25. 1995. 
Richard  H.  Schaefer, 

Acting  Assistant  Administrator  for  Fisheries, 
NOAA. 

For  the  reasons  set  out  in  the 
preamble,  under  the  authority  of  44 
U.S.C.  3501  at  seq.,  50  CFR  chapter  11 
and  15  CFR  chapter  IX  are  amended  as 
follows: 

15  CFR  Chapter  IX 

1.15  CFR  part  902  is  revised  to  read 
as  follows: 

PART  902— NOAA  INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT: 
OMB  CONTROL  NUMBERS 

Authority:  44  U.S.C.  3501  et  seq. 

§  902.1    OMB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction  Act 

(a)  Purpose.  This  part  collects  and 
displays  the  control  numbers  assigned 
to  information  collection  requirements 
of  the  National  Oceanic  and 
Atmospheric  AdminisUation  (NOAA) 


by  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  the 
Paperwork  Reduction  Act  (PRA).  NOAA 
intends  that  this  part  comply  with  the 
requirements  of  section  3507(c)(B)(i)  of 
the  PRA,  which  requires  that  agencies 
inventory  and  display  a  current  control 
number  assigned  by  the  Director  of 
OMB  for  eadi  agency  information 
collection  requirement, 
(b)  Display. 


CFR  part  or  section 

where  the  information 

collection  requirement 

is  located 


15  CFR 
Part  908  . 
PartQll  , 
9ir.11 

917.22 


917.30(b) 

917.41  


917.43(c)  

918.7  

Pan  921,  subparts 

Part  923  ; 

924.6  

928.3  

929.10  

935.9  

936.8  

937.8  

938.8  

941.11   

942.8  

943.10  

944.9  

Part  960,  subpart  B  .. 

Part  970  

Part  971  

Part  981  

50  CFR 

216.22  

216.23  

216.24(b) 

216.24(c)  

216.24(d)  

216.24(e)  

216.31   

216.33  

216.45 

222.11-2  

222.11-8  

222.12-7  

222.12-8  

222.22  

222.23  

227.72  

228.4  

228.6  

228.14  

228.25  

228.37  

228.55  

229.5  

229.6  

229.7  

255.4  


Current  OMB  control 

number  (all  numbers 

begin  with  0648-) 


-0025. 
-0157. 
-0008,  -0019  and 

-0034. 
-0008,  -0019  and 

-0034. 
-0008,  -0019  and 

-0034. 
-0008, -O019  and 

-0034. 
-0119. 
-0147. 
-0121. 
-0119. 
-0141. 
-0119. 
-0141. 
-0141. 
-0141. 
-0141. 
-0141. 
-0141. 
-0141. 
-0141. 
-0141.. 
-0174. 
-0145. 
-0170. 
-0144. 

-0178. 
-0179. 
-0083, 
-0083. 
-0083,  -0084,  -0099 

and -0217. 
-0040. 
-0084. 
-0084. 
-0084. 
-0078. 
-0079. 
-0078. 
-0078. 
-0230. 
-0084. 

-0230  and  -0267. 
-0151. 
-0151. 
-0151. 
-0151. 
-0151. 
-0151. 
-0224. 
-0225. 
-0225. 
-0012. 
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CFR  part  or  section 

wtiere  the  information 

collection  requirement 

is  located 


259.30  .. 
259.35  .. 
260.103 
280.10  .. 

260.50  .. 

280.51  .. 
280.53  .. 
2B2.3  .... 
282.5  .... 

285.7  ... 

285.8  ... 
286.21   . 

285.27  . 

285.28  . 

285.29  . 

285.52  . 

285.53  . 

285.54  . 

285.55  . 
285.201 
296.5  ... 

299.3  ... 

299.4  ... 

299.5  ... 

380.4  ... 

380.5  ... 

380.6  ... 
380.8  ... 
380.20  . 
380.24  . 
380.28 
601.37 
$11.3  .. 
611.4  .. 
611.6  .. 

611.8  .. 

611.9  .. 
611.12 
611.50 
611.61 
611.70 
611.80 
611.81 
611.82 
611.90 
611.92 
611.93 
611.94 

625.4  .. 

625.5  .. 

625.6  .. 


625.20 
625.27 
628.4  .. 

630.4  .. 

630.5  .. 
630.10 
630.31 

638.4  .. 

638.5  .. 
638.27 
640.4  ., 

641.4  ., 

641.5  ., 

642.4  ., 

642.5  .. 
644.24 
645.4  ., 

645.6  . 
646.4  . 


Cunent  OMB  control 

number  (all  numbers 

l)egin  with  0648-) 


CFR  part  or  section 

where  the  information 

collection  requirement 

is  located 


-0090. 

-0041. 

-0266. 

-0148. 

-0202. 

-0239. 

-0040. 

-0218. 

-0218. 

-0202. 

-0202. 

-O202. 

-0247. 

-0202. 

-0239. 

-0202. 

-0168. 

-0239. 

-0239. 

-0040. 

-0082. 

-0228. 

-0228. 

-0228. 

-0194. 

-0194. 

-0194. 

-0194. 

-0194. 

-0194. 

-0194. 

-0192. 

-0089. 

-0075. 

-0075. 

-0075. 

-0075. 

-0075. 

-0075. 

-0075. 

-0075. 

-0075. 

-0075. 

^75. 

-0075. 

-0075. 

-0075. 

-0075. 

-0202. 

-0202. 

-0018,  -0212  and 

-0229. 
-0202. 
-0202. 
-0202. 
-0205. 

-0013  and -0016. 
-0016. 
-0277. 
-0205. 
-0016. 
-0016. 
-0205. 
-0205. 

-0013  and -0016. 
-0205. 

-0013  and -0016. 
-0216. 
-0205. 
-0205. 
-0205. 


646.5  .. 

646.6  .. 
646.10 

649.4  .. 

649.5  .. 

649.6  .. 

660.4  .. 

650.5  .. 

650.6  .. 

650.7  .. 

650.24 
650.25 
650.26 
650.28 

651.4  . 

651.5  . 

651.6  . 

651.7  . 


651.20  . 

651.21  . 

651.22  . 

651.28  . 

651.29  . 

652.4  ... 

652.5  ... 

652.6  ... 
652.9  .., 
652.20  . 
652.24  , 
653.5  .. 

655.4  .. 

658.5  .. 
661.4  .. 
661.20 
663.4  .. 
663.10 
663.11 
663.33 

669.6  .. 

672.4  .. 

672.5  .. 

672.6  .. 
674.4  .. 

675.4  .. 

675.5  .. 

675.6  .. 
675.27 

676.3  .. 

676.4  .. 

676.5  .. 
676.13 
676.14 
676.17 
676.20 
67621 
676.25 
677.4  .. 

677.6  .. 
677.10 

678.4  .. 

678.5  .. 

678.10 

680.4  .. 

680.5  .. 
680.10 

681.4  ., 

681.5  ., 
681.10 


Cunent  OMB  control 

number  (all  numt>ers 

begin  with  0648-) 


-0013  and -0016. 

-0205. 

-0262. 

-0202. 

-0202. 

-0202. 

-0202. 

-0202. 

-0202. 

-0018, -0212  and 

-0229. 
-0202. 
-0202. 
-0202. 
-0202. 
-0202. 
-0202. 
-0202. 
-0018, -0212  and 

-0229. 
-0202. 
-0202. 
-0202. 
-O202. 
-0202. 
-0202. 
-0202. 

-0212  and -0229. 
-0202. 
-0238. 
-0240. 
-0013. 
-0202. 
-0013' 
-0222. 
-0222. 
-0271. 
-0203. 
-0203. 
-0203. 
-0205. 
-0206. 
-0213. 
-0206. 
-0206. 
-0206. 
-0213. 
-0206. 
-0269. 
-0206. 
-0206. 
-0206. 
-0272. 
-0272. 
-0272. 
-0272. 
-0272. 
-0269. 
-0206. 
-0280. 
-O280. 
-0205. 
-0013, -0016  and 

-0229. 
-0016. 
-0204. 
-0214. 
-0204. 
-0204. 
-0214. 
-0214. 


CFR  part  or  section 

wfiere  the  information 

collection  requirement 

is  located 


681.24 

681.25 

681.30 

683.4  .. 

683.9  .. 

68321 

683.25 

68327 

68329 

685.4  .. 

685.9  .. 

685.11 

685.13 

685.14 

685.15 

68524 

695.4  . 

695.5  . 


Current  OMB  control 

numtwr  (all  numtiers 

begin  with  0648-) 


-0214. 

-0214. 

-0204. 

-0214. 

-0204  and -0214. 

-0204. 

-0204. 

-0214. 

-0214. 

-0214. 

-0204. 

-0214. 

-0214. 

-0214. 

-0204. 

-0214. 

-0205. 

-O016. 


SO  CFR  Chapter  II 

PART  204— [REMOVED] 

2.  50  CFR  part  204  is  removed. 

[FR  Doc.  95-18638  Filed  8-1-95;  8:45  am] 
BILUNG  COOE  3S10-22-P 


15  CFR  Part  905 

[Docket  No.  950104002-6188-02; 
I.D.061394C] 

RIN  0648-nAE40 

Use  In  Enforcement  Proceedings  of 
Information  Collected  by  Voluntary 
Fishery  Data  Collectors 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

summary:  The  Secretary  of  Commerce 
(Secretary),  through  NOAA,  publishes 
this  final  rule  restricting  the  use  of 
information  collected  by  voluntary 
fishery  data  collectors  (VFDC).  This  rule 
hmits  the  extent  to  which  such 
information  can  be  used  in  civil  and 
criminal  enforcement  proceedings 
conducted  pursuant  to  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act),  the  Endangered 
Species  Act  (ESA),  and  the  Marine 
Manunal  Protection  Act  (MMPA).  In 
implementing  these  regulations,  NOAA 
seeks  to  encourage  the  use  of  VFDCs  by 
the  fishing  industry,  while  protecting 
the  necessary  use  of  observer 
information  by  law  enforcement 
personnel. 

EfFECTIVE  date:  August  2,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Joel 
La  Bissonniere,  (301)  427-2202. 
SUPPLEMENTARY  INFORMATION:  Section 
303(f)  of  the  Magnuson  Act  calls  upon 
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the  Secretary  to  issue  regiilations  that 
restrict,  in  civil  and  aiminal 
enforcement  proceedings  conducted 
under  the  Magnuson  Act.  MMPA.  and 
ESA,  the  use  of  imonnation  collected  by 
VFDCs  for  conservation  and 
management  purposes  while  aboard  a 
vessel. 

On  March  3. 1995.  NOAA  pubUshed 
a  proposed  rule  in  the  Federal  Register 
(60  FR  11947)  implementing  this 
statutory  mandate.  The  proposed  rule 
encouraged  industry  participation  in 
voluntary  observer  programs  by  limiting 
the  risk  of  prosecution  based  upon 
information  collected  by  a  VFDC.  The 
proposed  rule  also  protected  essential 
law  enforcement  activities  by  allowing 
the  use  of  VFDC  information  in  limited 
circumstances.  With  this  proposed  rule, 
NOAA  sought  to  balance  two  equally 
important  methods  of  conserving  and 
managing  living  marine  resources:  The 
use  of  observer  data  for  scientific 
purposes  and  for  compliance 
monitoring. 

Under  the  proposed  rule,  information 
collected  by  a  VFDC  may  not  initially  be 
introduced  as  evidence  by  the 
government  against  any  consenting 
owner  that  is  a  party  to  an  enforcement 
proceeding.  By  contrast,  any  party  other 
than  the  government  may  introduce 
such  information,  presumably  for 
purposes  of  establishing  innocence. 
Once  introduced,  however,  any  party 
including  the  government  may 
introduce  all  other  information . 
collected  by  the  VFDC. 

The  proposed  rule  provided  two 
exceptions  to  these  general  restrictions. 
First,  the  restrictions  do  not  apply  to  the 
use  of  independent  evidence  derived 
from  information  collected  by  a  VFDC. 
Second,  the  restrictions  do  not  apply  in 
any  enforcement  proceeding  alleging  the 
assaidt,  intimidation,  or  harassment  of 
any  person,  or  the  impairment  or 
interference  with  the  duties  of  a  VFDC. 

Comments  and  Responses 

Comments  on  this  proposed  rule  were 
invited  until  May  2. 1995.  Two 
organizations  responded:  The  Center  for 
Marine  Conservation  (CMC);  and  the 
Manomet  Observatory  for  Conservation 
and  Sciences  (Manomet). 

Comment  Manomet  believes  that  the 
restrictions  outlined  in  the  proposed 
rule  will  not  adequately  encourage 
industry  participation  with  voluntary 
observer  programs.  Rather,  industry 
participation  would  be  enhanced  if 
NOAA  prohibited  the  use,  in  any 
prose(^ution  against  a  consenting  owner, 
of  information  collected  by  a  VFDC. 

Response:  A  total  prohibition  on  the 
use  of  VFDC  information  is 
inappropriate  for  several  reasons.  First, 


a  total  prohibition  is  contrary  to  the 
plain  language  of  the  statute.  Section 
303(f)  of  the  Magnuson  Act  calls  for 
regulations  that  restrict  the  use  of  VFDC 
information  in  enforcement 
proceedings.  The  statute  does  not  call 
for  a  total  prohibition  on  the  use  of 
VFDC  information. 

Second,  a  total  prohibition  is 
inconsistent  with  the  larger  goals 
established  by  Congress.  All  three 
statutes  seek  to  manage  and  conserve 
living  marine  resources  through  the 
acquisition  of  scientific  data  and 
through  effective  enforcement. 
Historically,  observers  have  played  a 
critical  role  in  facilitating  both  goals.  A 
total  prohibition  ignores  the  essential 
role  played  by  enforcement.  By 
restricting  the  use  of  VFDC  information, 
NOAA  seeks  to  balance  these  important 
management  tools,  providing  industry 
with  an  incentive  to  carry  voluntary 
observers,  while  protecting  the 
government's  ability  to  use  such 
information  in  very  limited 
circumstances. 

Third,  a  toted  prohibition  is 
constitutionally  suspect,  hi  certain 
instances,  information  collected  by  a 
VFDC  may  establish  a  party's 
iimocence.  Denying  a  party  the  right  to 
use  VFDC  information  in  a  criminal 
proceeding  might  run  counter  to  a 
party's  right  to  compulsory  process 
imder  the  Sixth  Amendment  of  the  U.S. 
Constitution. 

Comment:  Manomet  is  opposed  to  the 
use  of  VFDC  information  for 
investigative  purposes.  In  a  somewhat 
related  conunent,  CMC  supports  the  use 
of  independent  evidence  derived  from 
information  collected  by  VFDCs. 

Response:  Consistent  with  section 
303(f)  of  the  Magnuson  Act,  these 
regulations  only  govern  the  use  of  VFDC 
information  in  civil  and  criminal 
enforcement  proceedings.  They  do  not 
control  the  use  of  VFDC  information  for 
other  investigative  purposes, 
hiformation  obtained  by  VFDCs  may  be 
used  for  investigative  purposes, 
provided  that  it  is  accessible  to 
enforcement  personnel. 

These  regulations,  however,  do  not 
expand  enforcement's  authority  to 
access  information  collected  by  VFDCs. 
Rather,  access  to  information  collected 
by  VFDCs  remains  subject  to  existing 
statutory,  regulatory  and  internal  agency 
provisions  that  govern  access  to  various 
categories  of  information  collected  by 
the  government. 

NOAA  supports  the  use.  in 
enforcement  proceedings,  of 
independent  evidence  derived  from 
information  collected  by  VFDCs.  Absent 
this  exception,  prosecutors  might  be 
denied  use  of  relevant  evidence,  wholly 


unrelated  to  the  purposes  of  part  905. 
simply  because  the  evidence  was 
acquired  through  information  collected 
by  a  VFDC. 

Comment:  Manomet  believes  that 
information  collected  by  a  VFDC  should 
be  admissible  if  a  VFDC,  stationed 
aboard  one  vessel,  observes  a  violation 
that  is  committed  aboard  another  vessel. 

Response:  NOAA  agrees  with  this 
comment.  Under  these  regulations, 
information  collected  by  a  VFDC  may 
not  be  introduced  by  the  government 
against  any  consenting  party  to  an 
enforcement  proceeding.  A  consenting 
party  is  defined  to  include  only  the 
owner,  operator,  or  crewmember  of  a 
vessel  carrying  a  VFDC. 

Comment:  Manomet  believes  that 
NOAA  should  clarify  which  observer 
programs  are  entitled  to  the  evidentiary 
protections  afforded  by  these 
regulations.  Some  uncertainty  remains 
since  some  programs  that  are  mandatory 
in  nature,  are  operated  on  a  volimtary 
basis.  With  such  programs,  confusion 
exists  as  to  whether  observers  are 
stationed  on  a  volimtary  or  mandatory 
basis. 

Response:  Pursuant  to  section  303(f) 
of  the  Magnuson  Act,  NOAA  must 
implement  regulations  restricting  the 
use  of  observer  information,  when  the 
observer  stationed  aboard  a  vessel  is  not 
required  by  the  Magnuson  Act,  MMPA. 
ESA,  or  implementing  regulations. 
Consistent  with  this  mandate,  these 
evidentiary  restrictions  only  apply 
when  the  observer  is  stationed  aboard  a 
vessel  under  a  purely  voluntary  scheme. 
These  restrictions  do  not  apply  to 
mandatory  programs  that  are  operated 
on  a  voluntary  basis. 

Comment:  Manomet  supports  the 
government's  ability  to  use  information 
collected  by  a  VFDC  in  any  enforcement 
proceeding  that  alleges  the  assault, 
intimidation,  or  harassment  of  an 
observer. 

Response:  NOAA  agrees  with  this 
comment.  In  fact,  these  evidentiary 
restrictions  do  not  apply  in  any 
enforcement  proceeding  that  alleges  the 
assault,  intimidation,  or  harassment  of 
any  person,  including  a  VFDC.  This 
expansive  language  is  premised  upon 
the  view  that  these  restrictions  seek  to 
reduce  the  risk  of  prosecution  for 
fishing-related  violations.  They  are  not 
designed  to  shield  misconduct 
unrelated  to  fishing  activities. 

Changes  From  the  Proposed  Rule 

The  language  of  this  final  rule  is 
identical  to  the  language  contained  in 
the  proposed  rule  that  was  published  on 
March  3. 1995. 


Classification 

This  action  has  been  determined  to  be 
not  significant  for  the  purposes  of  E.O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  reasons 
were  pubUshed  along  with  the  proposed 
rule.  As  a  result,  a  regulatory  flexibility 
analysis  was  not  prepared. 

list  of  Subjects  in  15  CFR  Part  905 

Fisheries,  Statistics. 

Dated:  July  26. 1995. 
Terry  O.  Garcia. 

General  Counsel.  National  Oceanic  and 
Atmospheric  Administration. 

For  the  reasons  set  out  in  the 
preamble,  15  CFR  part  905  is  added  to 
read  as  follows: 

PART  905— USE  IN  ENFORCEMENT 
PRCX^EEDINGS  OF  INFORMATION 
COLLECTED  BY  VOLUNTARY 
FISHERY  DATA  COLLECTORS 


905.1 
905.2 
905.3 
905.4 
905.5 


Scope. 

Definitions. 

Access  to  information. 

Use  of  information. 

Exceptions. 


Authority:  16  U.S.C.  1853(f). 

§905.1    Scope. 

This  part  applies  to  the  use,  in 
enforcement  proceedings  conducted 
pursuant  to  the  Magnuson  Act,  the 
MMPA,  and  the  ESA,  of  information 
collected  by  voluntary  fishery  data 
collectors. 

§905.2    Definittons. 

When  used  in  this  part: 

Consenting  owner  means  the  owner, 
operator,  or  crewmember  of  a  vessel 
carrying  a  voluntary  fishery  data 
collector. 

Enforcement  proceeding  means  any 
judicial  or  administrative  trial  or 
hearing,  initiated  for  the  purpose  of 
imposing  any  civil  or  criminal  penalty 
audiorized  under  th*Magnuson  Act, 
MMPA,  or  ESA,  including  but  not 
Umited  to,  any  proceeding  initiated  to: 
Impose  a  monetary  penalty;  modify, 
sanction,  suspend  or  revoke  a  lease, 
hcense  or  permit;  secure  forfeiture  of 
seized  property;  or  incarcerate  an 
individual. 

ESA  means  the  Endangered  Species 
Act,  as  amended,  16  U.S.C.  1531  et  seq., 
and  implementing  regulations. 


Information  means  all  observations, 
data,  statistics,  photographs,  film,  or 
recordings  collected  by  a  voluntary 
fishery  data  collector  for  conservation 
and  management  purposes,  as  defined 
by  the  Magnuson  Act,  MMPA,  or  ESA, 
while  onboard  the  vessel  of  a  consenting 
owner. 

Magnuson  Act  means  the  Magnuson 
Fishery  Conservation  and  Management 
Act,  as  amended,  16  U.S.C.  1801  et  seq., 
and  implementing  regidations. 

MMPA  means  the  Marine  Mammal 
Protection  Act,  as  amended,  16  U.S.C. 
1361  et  seq.,  and  implementing 
regulations. 

Secretary  means  the  Secretary  of 
Commerce,  the  Secretary  of  the  Interior, 
their  chosen  designees,  or  any  other 
Federal  agency  authorized  to  enforce  the 
provisions  of  the  Magnuson  Act, 
MMPA,  or  ESA. 

Vessel  means  any  vessel  as  defined  at 
16  U.S.C.  1802(31). 

Voluntary  fishery  data  collector 
means: 

(1)  Any  person,  including  an  observer 
or  a  sea  sampler; 

(2)  Placed  aboard  a  vessel  by  the 
Secretary; 

(3)  For  the  purpose  of  collecting 
information;  and 

(4)  Whose  presence  aboard  that  vessel 
is  not  required  by  the  Secretary 
pursuant  to  provisions  of  the  Magnuson 
Act,  MMPA,  or  ESA,  or  their 
implementing  regulations. 

§  905.3    Access  to  information. 

Information  collected  by  a  voluntary 
fishery  data  collector:   . 

(a)  Is  subject  to  disclosure  to  both  the 
Secretary  and  the  public,  to  the  extent 
required  or  authorized  by  law;  and 

(b)  Is  subject  to  discovery  by  any  party 
to  an  enforcement  proceeding,  to  the 
extent  required  or  authorized  by  law. 

§  905.4    Use  o(  information. 

(a)  Except  as  provided  for  in 
paragraph  (b)  of  this  section, 
information  collected  by  a  voluntary 
fishery  data  collector  may  not  be 
introduced  by  the  Secretary  as  evidence 
against  any  consenting  owner  that  is  a 
party  to  an  enforcement  proceeding. 

(b)  Provided  that  all  applicable 
evidentiary  requirements  are  satisfied: 

(1)  Information  collected  by  a 
voluntary  fishery  data  collector  may  be 
introduced  in  an  enforcement 
proceeding  by  any  party  except  the 
Secretary; 

(2)  If  information  is  introduced 
pursuant  to  paragraph  (b)(1)  of  this 
section,  all  information  collected  by  a 
voluntary  fishery  data  collector  may  be 
introduced  by  any  other  party, 
including  the  Secretary. 


(c)  Independent  evidence  derived 
from  information  collected  by  a 
volimtary  fishery  data  collector  may  be 
introduced  by  any  party,  including  the 
Secretary,  in  an  enforcement 
proceeding. 

§905.5    Exceptions. 

The  provisions  of  this  part  shall  not 
apply  in  any  enforcement  proceeding 
against  a  consenting  owner  that  alleges 
the  actual  or  attempted: 

(a)  Assault,  intimidation,  or 
harassment  (including  sexual 
harassment)  of  any  person;  or 

(b)  Impairment  or  interference  with 
the  duties  of  a  voluntary  fishery  data 
collector. 

[FR  Doc.  95-18899  Filed  8-1-95;  8:45  am] 

BILUNG  CODE  3S10-22-F 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  35    - 
[Docket  No.  RM94-14-001] 

Nuclear  Plant  Decommissioning  Trust 
Fund  Guidelines;  Order  Granting 
Rehearing  for  Purpose  of  Further 
Consideration  and  Granting  Limited 
Stay  of  Certain  Portions  of  Final  Rule 

Issued  July  27, 1995. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Final  rule;  order  granting 

rehearing  for  purpose  of  further 

consideration  and  granting  limited  stay 

of  certain  provisions  of  final  rule. 

SUMIWARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
granting  rehearing  for  the  purpose  of 
further  considering  the  matters  that 
parties  have  raised  in  requests  for 
rehearing  and  clarification  and  is 
staying  certain  provisions  of  the  Final 
Rule.  The  provisions  that  the 
Commission  is  staying  involve  the 
requirements  that:  Public  utilities  create 
a  separate  fund  for  Commission- 
jurisdictional  Fund  collections;  and 
Fund  investment  managers  have  a  net 
worth  of  at  least  $100  million.  The  grant 
of  rehearing  fo»  tlie  purpose  of  further 
consideration  and  the  stay  of  these 
provisions  will  afford  the  Commission 
time  to  consider  the  merits  of  the 
parties'  requests. 
EFFECTIVE  DATE:  July  31, 1995. 
FOR  FURTHER  INFORK^ATION  CONTACT: 
Joseph  C.  Lynch  (Legal  Information). 
Federal  Energy  Regulatory 
Commission,  Office  of  the  General 


JMI 
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Counsel,  825  North  Capitol  Street  NE., 
Washington.  D.C.  20426,  Telephone: 
(202)  208-2128 
James  K.  Guest  (Accoimting 
Infonnation).  Office  of  Chief 
Accountant,  825  North  Capitol  Street 
NE.,  Washington,  D.C.  20426, 
Telephone:  (202)  219-2602. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportimity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hoiu^ 
in  Room  3401,  at  941  North  Capitol 
Street  NE.,  Washington,  D.C.  20426. 
The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS.  set  yoiu  commuinications 
software  to  19200, 14400, 12000.  9600, 
7200,  4800,  2400  or  1200bps,  full 
duplex,  no  parity.  8  data  bits  and  1  stop 
bit.  The  full  text  of  this  document  will 
be  available  on  OPS  in  ASCII  and 
WordPerfect  5.1  format.  The  complete 
text  on  diskette  in  WordPerfect  format 
may  also  be  purchased  from  the 
Commission's  copy  contractor.  La  Dom 
Systems  Corporation,  also  located  in 
Room  3104,  941  North  Capitol  Street 
NE.,  Washington,  D.C.  20426. 

[Dockst  No.  RM94-1 4-001] 

Nuclear  Plant  Decommissioning  Trust 
Fund  Guidelines;  Order  Granting 
Rehearing  for  Purpose  of  Further 
Consideration  and  Granting  Limited 
Stay  of  Certain  Portions  of  Final  Rule 

Issued  July  27, 1995. 

Before  Commissioners:  Elizabeth  Anne 
Moler,  Chair;  Vicky  A.  Bailey,  James  J. 
Hoecker,  William  L.  Massey.  and  Donald  F. 
Santa,  Jr. 

On  June  16, 1995,  the  Commission 
issued  a  Final  Rule  in  Nuclear  Plant 
Decommissioning  Trust  Fund 
Guidelines,^  setting  forth  requirements 
for  the  formation,  organization  and 
purpose  of  nuclear  plant 
decommissioning  trust  funds  (Fund) 
and  for  Fuind  investments.  The 
Commission  has  received  motions  for 
stay  and/or  requests  for  rehearing  and 
for  clarification  from:  a  group  of 
investment  management  firms  and  trust 
companies;  a  group  of  pubhc  utility 


companies;  Strong  Capital  Management, 
Inc.;  Commonwealth  Edison  Company; 
Indiana  Michigan  Power  Company; 
Maine  Yankee  Atomic  Power  Company; 
New  England  Public  Power  Nuclear 
Customers;  and  Edison  Electric 
Institute. 

In  the  absence  of  Commission  action 
within  30  days,  the  requests  for 
rehearing  would  be  deemed  to  have 
been  denied.  18  CFR  385.713.  In  order 
to  allow  sufficient  time  for  due 
consideration  of  the  matters  raised,  we 
will  grant  rehearing  for  the  limited 
purpose  of  further  consideration. 

A  niunber  of  the  parties  request  that 
the  Commission  stay  the  following 
provisions  of  the  Final  Rule  while  the 
requests  for  rehearing  are  pending: 

1.  The  requirement  that  public 
utilities  must  establish  a  separate 
nuclear  decommissioning  trust  fund  for 
Commission-jiuisdictional  Fund 
collections;  and 

2.  The  requirement  that  a  Fund 
investment  manager  must  have  a  net 
worth  of  at  least  $100  miUion.2 

In  acting  on  stay  requests,  the 
Commission  applies  the  standard  set 
forth  in  the  Adininistrative  Procedure 
Act,3  i.e.,  the  stay  will  be  granted  if  the 
Commission  finds  that  "justice  so 
requires."  '•  hi  this  instance,  we  will 
grant  a  stay  of  the  two  challenged 
provisions  of  the  Final  Rule  so  that  we 
may  further  consider  them  while  the 
requests  for  rehearing  are  pending. 

The  remaining  provisions  of  the  Final 
Rule  will  go  into  effect  on  July  31, 1995. 

The  Commission  orders: 

(A)  Rehearing  is  hereby  granted  for 
the  limited  purpose  of  further 
consideration. 

(B)  The  following  note  is  added  to  the 
end  of  §  35.32  (18  CFR  35.32): 

Note:  The  following  provisions  of  this 
section  are  stayed  as  of  July  31, 1995: 

1.  The  requirements  in  18  CFR 
35.32(a)(1)  and  (f)  that  pubhc  utilities 
must  establish  a  separate  nuclear 
decommissioning  tioist  fund  for 
Commission-jurisdictional  Fimd 
collections. 

2.  The  requirement  in  18  CFR 
35.32(a)(4)  (the  words  "and  any  other 
Fiduciary")  that  a  Fund  investment 
manager  must  have  a  net  worth  of  at 
least  $100  million. 

Authority:  16  U.S.C.  791a-825r,  2601- 
2645;  31  U.S.C.  9701;  42  U.S.C.  7101-7352. 


By  the  Commission. 
LoisD.CasheU, 
Secretary. 

(FR  Doc.  95-19034  Filed  7-28-95;  3:37  pm} 
BIUING  CODE  SMr-OI-P 


'  Nuclear  Plant  Decommissioning  Trust  Fund 
Guidelines.  Order  No.  580. 60  FR  34109  (June  30, 
1995).  71  FERC  161,350  (1995). 


2  See  60  FR  34117. 34123;  slip  op.  at  37.  71-72. 
'5U.S.C.  705. 

*  See  Power  Authority  of  the  State  of  New  York, 
71  FERC1 61.321  (1995). 


18  CFR  Part  284 

[Docket  No.  RM93-4-008;  Order  No.  563- 
E] 

Standards  for  Electronic  Bulletin 
Boards  Required  Under  Part  284  of  the 
Commission's  Regulations 

Issued  July  27, 1995. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Final  rule;  order  modifying 
capacity  release  data  sets. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
issuing  an  order  making  changes  to  its 
capacity  release  data  sets  and  Electronic 
Data  Interchange  implementation  guide 
in  response  to  a  filing  by  the  Electronic 
Bulletin  Board  Working  Group.  The 
Commission's  order  revises  its 
"Standardized  Data  Sets  and 
Communication  Protocols,"  available  at 
the  Commission's  Public  Reference  and 
Files  Maintenance  Branch. 
EFFECTIVE  DATE:  Pipelines  must 
implement  the  new  requirements  by 
October  25, 1995. 

ADDRESSES:  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  EX:  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Goldenberg,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  (202)  208-2294 
Marvin  Rosenberg,  Office  of  Economic 
Pohcy,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  D.C.  20426,  (202) 
208-1283 
Brooks  Carter,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  D.C. 
20426,  (202)  501-8145. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  tEe  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportimity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  3104,  941  North  Capitol  Street 
NE.,  Washington  D.C.  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
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Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  hy  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  19200, 14400, 12000, 
9600,  7200,  4800,  2400,  or  1200  bps,  full 
duplex,  no  parity,  8  data  bits,  and  1  stop 
bit.  The  full  text  of  this  document  will 
be  available  on  CIPS  in  ASCII  and 
WordPerfect  5.1  format.  The  complete 
text  on  diskette  in  WordPerfect  format 
may  also  be  purchased  from  the 
Commission's  copy  contractor.  La  Dom 
Systems  Corporation,  also  located  in 
Room  3104,  941  North  Capitol  Street 
NE.,  Washington  D.C.  20426. 

Order  Modifying  Capacify  Release  Data 

dets 

Before  Commissioners:  Elizabeth  Anne 
Moler,  Chair;  Vicky  A.  Bailey,  James  J. 
Hoecker,  William  L.  Massey,  and  Donald  F. 
Santa,  Jr. 

On  June  29, 1995,  the  Electronic 
Bulletin  Board  (EBB)  Working  Group 
submitted  a  consensus  proposal  to 
modify  the  capacity  release  data  sets 
adopted  by  the  Commission  in  Order 
No.  563.'  The  filing  also  contained 
proposed  revisions  to  the  Electronic 
Data  Interchange  (EDI)  implementation 
guide  relating  to  these  changes.  The 
approved  data  sets  and  implementation 
guide  are  included  in  a  document 
entitled  "Standardized  Data  Sets  and 
Communication  Protocols,"  available  at 
the  Commission's  Public  Reference  and 
Files  Maintenance  Branch. 

The  Working  Group  requests  that  the 
changes  become  effective  90  days  after 
a  Commission  order  to  provide 
sufficient  implementation  time.  The 
Working  Group,  through  a  filing  made 
on  May  11, 1995,  also  provided 
notification  that,  by  consensus 
agreement,  it  intends  to  transfer  future 
responsibility  for  maintenance  of  the 
capacity  release  data  sets  and  for  the  PI 
GREDTM  Common  Code  Database  to  the 
Gas  Industry  Standards  Board. 

Pursuant  to  the  process  adopted  by 
the  Commission  to  make  modifications 
to  the  data  sets,^  public  notice  of  the 
June  29, 1995  filing  was  issued  on  July 
3, 1995,  with  comments  due  by  July  12, 
1995. 

Natural  Gas  Clearinghouse  (NGC),  a 
member  of  the  Working  Group,  filed  a 


comment  stating  that  the  field  entitled 
discount  indicator  needs  to  be  clarified. 
,  The  discount  indicator  is  a  mandatory 
"yes/no"  field  where: 

"Y"  signifies  that  the  rates  associated  with 
the  capacity  being  released  include  rates 
discounted  by  transporter  which  could  result 
in  additional  charges  to  the  bidder  if  other 
than  the  Gas  transaction  points  used  to 
describe  the  capacity  are  utilized,  and  "N"  or 
blank,  signifies  that  no  discounts  apply. 

NGC  states  that  this  field  was 
accepted  at  its  behest  to  reflect  the 
Commission's  decision  in  ANR,^  under 
which  a  replacement  shipper  may  be 
assessed  charges  in  excess  of  its  bid  if 
it  uses  alternate  receipt  or  delivery 
points. 

NGC  contends  that,  after  the  Working 
Group  filed  the  data  sets,  an  ambiguity 
became  apparent.  It  is  concerned  that 
parties  that  were  not  a  part  of  the 
Working  Group  process  may  interpret 
this  provision  to  mean  that  the  field 
would  be  coded  as  "yes"  whenever  a 
shipper  is  releasing  capacity  on  which 
it  pays  discounted  rates.  NGC  maintains 
that  it  and  the  Working  Group's  intent 
was  that  the  field  be  coded  "yes"  only 
when  the  replacement  shipper  would  be 
exposed  to  a  higher  rate  for  the  use  of 
alternate  points.  NGC  requests 
clarification  of  this  point  and  also 
recommends  revision  to  the  description 
of  the  field  to  better  reflect  this  intent.* 

The  Commission  accepts  the  data  sets 
and  EDI  implementation  guide,  and  will 
grant  the  clarification  and  accept  the 
proposed  language  revision  requested 
by  NGC.  This  clarification  will  help 
ensure  that  the  discount  indicator  field 
is  coded  in  a  consistent  manner  so  that 
replacement  shippers  can  rely  on  the 
information  provided. 

hi  El  Paso  5  and  ANR,^  the 
Commission  explained  that  when  a 
replacement  shipper  obtains  capacity 
that  the  pipeline  sold  to  the  releasing 
shipper  at  a  discoimt  rate,  the 
replacement  shipper  may  be  subject  to 
additional  charges  for  using  alternate 


•  Standards  For  Electronic  Bulletin  Boards 
Required  Under  Part  284  of  the  Conunission's 
Regulations,  Order  No.  563,  59  FR  516  (Jan.  5. 
1994),  m  FERC  Stats.  &  Regs.  Preambles  1 30,988 
(Dec.  23. 1993),  order  on  reh'g,  Order  No.  563-A. 
99  FR  23624  (May  6,  1994),  HI  FERC  Stats.  &  Regs. 
Preambles  1 30,994  (May  2, 1994),  re/i'g  denied, 
Order  No.  563-B,  68  FERC  1 61.002  (1994). 

2  Order  No.  563-A,  m  FERC  Stats.  &  Regs. 
Preambles  at  31,036-37. 


'  ANR  Pipeline  Company.  66  FERC  1 61.340,  at 
62,130-32  (1994). 

*  Specifically,  NGC  recommends  the  Held  t>e 
reworded  to  state: 

"Y"  signifies  that  the  rates  associated  with  the 
capacity  being  released  include  rates  discounted  by 
transporter  which  that  could  result  in  additional 
charges  to  the  bidder  if  other  than  the  Gas 
transaction  points  used  to  describe  the  capacity  are 
utilized,  and  "N"  or  blank,  signifies  that  no 
discounts  such  additional  charges  could  apply. 

NGC  states  the  revised  definition  should  be 
included  in  both  the  "description  of  field"  and  the 
"data  type  and  explanation"  columns. 

s  El  Paso  Natural  Gas  Company,  62  FERC 
161.311.  at  62,991  (1993). 

»  ANR  Pipeline  Company.  66  FERC  1 61.340.  at 
62,130-32  (1994). 


receipt  or  delivery  points. '  The 
replacement  shipper  is  subject  to 
additional  charges  only  when  the 
releasing  shipper  includes  a  specific 
condition  in  the  release  obligating  the 
replacement  shipper  to  pay  the 
additional  charges  resulting  from  its  use 
of  alternate  points.  Absent  an  express 
condition,  the  replacement  shipper  pays 
the  rate  established  by  its  bid  and  the 
releasing  shipper  is  required  to  pay  the 
differential  biatween  the  discoimt  rate 
and  the  maximum  rate. 

In  line  with  this  policy,  the 
Commission  clarifies  that  the  discoimt 
indicator  is  to  be  coded  "yes"  only 
when  the  replacement  shipper  could  be 
subject  to  additional  changes  for 
changing  points.  This  clarification  will 
ensure  that  replacement  shippers 
receive  consistent  and  correct 
infonnation  about  their  potential 
exposure  to  additional  charges.  The 
language  revision  suggested  by  NGC 
provides  a  better  reflection  of  this  intent 
than  the  version  proposed  by  the 
Working  Group  and,  therefore,  will  be 
adopted. 

Pipelines  will  be  required  to 
implement  the  new  fields  within  90 
days  of  the  date  of  this  order.  The 
"Standardized  Data  Sets  and 
Communication  Protocols"  vnll  be 
modified  to  include  the  new  fields  and 
will  be  made  available  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch. 

The  Commission  Orders 

(A)  The  data  sets  and  implementation 
guide  are  accepted  with  the  revision 
discussed  in  the  body  of  this  order. 

(B)  Pipelines  must  implement  the 
requirements  of  this  order  within  90 
days  of  the  date  of  the  order. 

By  the  Commission. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  95-18957  Filed  ft-1-95;  8:45  am) 
BILUNQ  COOE  6717-01-P 


''  In  general,  when  the  pipeline  has  sold  capacity 
at  a  discount,  the  pipeline  is  entitled  to  collect  the 
maximum  rate  when  shippers  change  to  alternate 
points  (unless  the  pipeline  has  agreed  by  contract 
that  the  discounted  rate  applies  to  all  points). 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1926 
[Dociwt  No.  S-206B] 

Safety  Standards  for  Fall  Protection  in 
the  Construction  Industry 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Final  rule;  correcting 
amendment. 

SUMMARY:  Negotiated  rulemaking  is 
currently  imderway  to  develop  a 
proposed  revision  of  OSHA's  standards 
for  steel  erection  in  subpart  R  of  part 
1926.  That  proposal  is  expected  to 
include  fall  protection  requirements  for 
employees  performing  steel  erection 
work.  OSHA  has  concluded  that  the 
Agency's  recently  revised  general 
requirements  for  fall  protection  (subpart 
M  of  part  1926)  should  be  amended  at 
this  time  to  clarify  that  they  do  not 
apply  to  any  steel  erection  activities. 
Therefore,  OSHA  is  withdrawing 
amendments  to  subpart  E  which  have 
not  yet  become  effective  and  is 
amending  certain  provisions  of  subpart 
M  of  part  1926  in  order  to  maintain  the 
fall  protection  requirements  for  steel 
erection  that  were  in  effect  before  the 
issuance  of  revised  subpart  M. 
EFFECTIVE  DATE:  This  document  is 
effective  on  August  2, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  Liblong,  Director  of  Information 
and  Consiuner  Affairs,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3647, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Telephone  (202) 
219-8151. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  9, 1994,  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  issued  a  final  rule  on  Fall 
Protection  in  the  Construction  Industry, 
29  CFR  part  1926,  subpart  M  (59  FR 
40672),  which  became  effective,  except 
as  described  below,  on  February  6, 
1995.  With  respect  to  steel  erection 
activities,  the  new  subpart  M 
established  the  duty  to  provide  fall 
protection  for  employees  engaged  in 
steel  erection  in  structures  other  than 
buildings  (revised  §§  1926.500(a)(2)(iii)), 
and  1926.501(b))  and  established  the  fall 
protection  systems  criteria  and  training 
requirements  for  employees  engaged  in 
all  steel  erection  work  (revised 
§§  1926.500(a)(2)(iii).  (a)(3).  (a)(4), 
1926.502,  and  1926.503). 


On  October  7, 1994,  five  steel  erection 
companies  petitioned  OSHA  for  an 
administrative  stay  of  final  subpart  M  to  • 
the  extent  the  standard  applies  to  steel 
erection  activities.  They  argued  that 
OSHA  had  not  given  fair  notice  that 
subpart  M  would  apply  to  the  steel 
erection  industry  at  all,  and  that,  in 
consequence,  they  did  not  have  the 
opportimity  to  comment  on  this  issue. 

After  reviewing  the  rulemaking  record 
in  light  of  i)etitioner's  fair  notice  claims, 
OSHA  agreed  that  the  petitioners  and 
other  interested  persons  did  not  receive 
adequate  notice  of  OSHA's  intention 
that  some  steel  erection  activities  would 
be  covered  by  revised  subpart  M. 
Because  of  the  notice  deficiency,  OSHA 
recognized  that  the  rulemaking  record 
was  incomplete  with  respect  to  steel 
erection  and  that  revised  subpart  M  was 
not  a  final  rule  to  the  extent  it  appUed 
to  steel  erection. 

Accordingly,  OSHA  granted  the 
request  for  an  administrative  stay  and 
delayed  the  effective  date  of  revisions  to 
subpart  M  and  subpart  E,  to  the  extent 
they  applied  to  steel  erection,  imtil 
August  6, 1995  (60  FR  5131,  January  26, 
1995).  OSHA  explained  in  the  January 
1995  notice  that  it  intended  to  reopen 
the  subpart  M  record  for  supplemental 
comments  concerning  subpart  M 
coverage  of  certain  steel  erection  work. 
See  60  FR  5131. 

For  construction  activity  other  than 
steel  erection,  revised  subpart  M  and 
supporting  amendments  to  subparts  E, 
H,  N,  P,  Q,  and  V  became  effective  on 
February  6, 1995. 

At  the  time  OSHA  granted  the 
petitioners'  request  for  an 
administrative  stay  and  delayed  the 
effective  date  of  revised  subpart  M,  a 
negotiated  rulemaking  committee  was  in 
the  process  of  developing  a  proposal  to 
revise  29  CFR  part  1926,  subpart  R. 
Subpart  R  currently  apphes  to  steel 
erection  of  buildings.  "The  Steel  Erection 
Negotiated  Rulemaking  Advisory 
Conunittee,  SENRAC,  was  expected  to 
issue  a  proposal  in  June  1995  which 
would,  among  other  things,  expand 
subpart  R's  scope.  In  order  to  avoid 
overlap  or  conflict  between  two 
rulemakings  concerning  steel  erection 
fall  hazards,  OSHA  decided  to  wait  to 
reopen  subpart  M  for  additional 
conunent  concerning  coverage  of  steel 
erection  until  after  SENRAC's  Jime 
proposal  made  clear  which  steel 
erection  activities  would  remain 
unregulated  by  subpart  R.  Accordingly, 
OSHA  delayed  the  effective  date  of 
revisions  to  subpart  E  and  subpart  M 
purporting  to  apply  to  steel  erection  for 
six  months,  or  imtil  August  6, 1995  (60 
FR  5131,  January  26, 1995). 


To  date.  SENRAC  has  not  decided 
which  steel  structures  will  be  subject  to 
subpart  R's  fall  protection  requirements. 
Accordingly,  OSHA  has  granted 
SENRAC  additional  time  to  develop  a 
proposal  to  revise  subpart  R.  In  light  of 
these  developments,  further  extending 
the  administrative  stay  of  subpart  M 
would  prolong  indefinitely  the  time  in 
which  the  text  of  the  standard  does  not 
reflect  the  standard's  actual  scope. 
OSHA  has  decided  therefore  that 
subpart  M  should  be  amended  at  this 
time  to  accurately  reflect  that  it  does  not 
cover  steel  erection  and  that  subpart  E 
should  be  amended  so  that  the  generic 
fall  protection  provisions  that  have 
applied  to  steel  erection  continue  in 
effect. 

OSHA  intends,  after  the  SENRAC 
proposal  is  issued  and  the  scope  of  the 
subpart  R  revision  rulemaking  is 
definite,  to  formally  propose  to  amend 
subpart  M  to  include  any  steel  erection 
activity  omitted  from  the  subpart  R 
revision  process- 

Until  subparts  M  and  R  are  finally 
revised,  the  Agency's  enforcement 
poUcy  on  fall  protection  during  steel 
erection  is  the  policy  outlined  in  Deputy 
Assistant  Secretary  Stanley's  July  10, 
1995  memorandum  to  the  Office  of 
Field  Programs,  "Fall  Protection  in  Steel 
Erection."  The  memorandimi  provides 
that  the  term  "steel  erection  activities" 
means  the  movement  and  erection  of 
skeleton  steel  members  (structiiral  steel) 
in  or  on  buildings  or  nOn-building 
structures.  It  includes  the  initial 
connecting  of  steel,  employees  moving 
point-to-point,  installing  metal  floor  or 
roof  decking,  welding,  bolting  and 
similar  activities. 

The  memorandum  further  provides 
that  steel  erection  does  not  include  the 
erection  of  steel  members  such  as 
lintels,  stairs,  railings,  curtainwalls. 
windows,  architectural  metalwork, 
column  covers,  catwalks,  and  similar 
non-skeletal  items  or  the  placement  of 
reinforcing  rods  in  concrete  structiues. 

Accordingly,  OSHA  is  amending 
subpart  M  and  subpart  E  in  order  to 
maintain,  until  such  time  as  further 
rulemaking  procedures  may  be  initiated 
and  completed,  the  fall  protection 
requirements  for  steel  erection  that  were 
in  effect  before  the  issuance  of  revised 
subpart  M. 

n.  Summary  and  Explanation 

A.  Personal  Protective  Equipment — 
Subpart  E 

OSHA  is  amending  subpart  E  to 
withdraw  the  actions  whereby  the 
Agency  removed  §§  1926.104,  Safety 
belts,  lifelines  and  lanyards;  1926.105, 
safety  nets;  and  1926.107  (b),  (c)  and  (f) 
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(definitions  for  the  terms  "lanyard", 
"lifeline"  and  "safety  beh", 
respectively),  insofar  as  those  provisions 
relate  to  steel  erection.  Through  this 
amendment,  OSHA  will  maintain  the 
existing  fall  protection  requirements  for 
steel  erection  activities  pending 
rulemaking  that  addresses  the  steel 
erection  industry. 

B.  Scope  and  Application — Subpart  M 

OSHA  is  amending  §  1926.500(a), 
Scope  and  application,  of  subpart  M  to 
indicate  clearly  that  the  provisions  of 
revised  §§  1926.501.  Duty  to  have  fall 
protection;  1926.502,  Fall  protection 
systems  criteria  and  practices;  and 
1926.503,  Training  requirements,  do  not 
apply  to  steel  erection  activities.  The 
revised  provision  clearly  indicates  that 
subpart  R  and  specified  provisions  of 
subpart  E  cover  steel  erection. 

Exemption  From  Delayed  Efliective  Date 
Requirement 

Ubder  5  U.S.C.  553,  OSHA  finds  that 
there  is  good  cause  for  making  this 
amendment  effective  upon  publication 
in  the  Federal  Register.  This 
amendment  simply  maintains  the  fall 
protection  requirements  which  have 
applied  to  the  steel  erection  industry, 
notwithstanding  the  promulgation  of 
subpart  M,  Fall  protection,  so  it  does  not 
increase  the  existing  regulatory  burden. 

Authority 

This  document  was  prepared  under 
the  direction  of  Joseph  A.  Dear. 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

List  of  Subjects  in  29  CFR  Part  1926 

Construction  industry.  Construction 
safety.  Excavations,  Fall  protection, 
Hoisting  safety,  Occupational  safety  and 
Health,  Protective  equipment.  Safety, 
Tools. 

Accordingly,  pursuant  to  sections  4, 
6(b)  and  8(g)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  653. 
655.  657);  section  107  of  the  Contract 
Work  Hoiu^  and  Safety  Standards  Act 
(40  U.S.C.  333);  section  4  of  Uie 
Administrative  Procedure  Act  (5  U.S.C. 
553);  Secretary  of  Labor's  Order  No.  1- 
90  (55  FR  35736);  and  29  CFR  part  1911, 
the  amendment  to  29  CFR  part  1926 
made  in  the  Federal  Register  on  August 
9, 1994  (59  FR  40672)  is  further 
amended  as  set  forth  below. 


Signed  at  Washington,  D.C.  this  28th  day 
of  July  1995. 
Joseph  A.  Dear, 

Assistant  Secretary  of  Labor. 

PART  1926— [AMENDED] 

Subpart  E— {Amended] 

1.  The  authority  citation  for  subpart  E 
of  part  1926  continues  to  read  as 
follows:  • 

Authority:  Sec.  107,  Contract  Work  Hours 
and  Safety  Standards  Act  (Construction 
Safety  Act)  (40  U.S.C.  333);  Sees.  4,  6,  8, 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653, 655, 657);  Secretary  of  Labor's 
Order  No.  12-71  (36  FR  8754).  8-76  (41  FR 
25059),  9-83  (48  FR  35736),  or  1-90  (55  FR 
9033],  as  applicable. 

2.  Amendatory  items  4,  5,  6,  and  7  to 
subpart  E,  published  in  the  Federal 
Register  issue  of  August  9,  1994  (59  FR 
40729)  and  stayed  in  the  issue  of 
January  26, 1995  (60  FR  5131),  are 
«rithdrawn. 

Subpart  M — Fall  Protection 

3.  The  authority  citation  for  subpart  M 
of  part  1926  continues  to  read  as 
follows: 

Authority:  Sec.  107,  Contract  Work  Hours 
and  Safety  Standards  Act  (Construction 
Safety  Act)  (40  U.S.C.  333);  Sees.  4, 6,  8, 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653,  655, 657);  Secretary  of  Labor's 
Order  No.  1-90  (55  FR  9033);  and  29  CFR 
Part  1911. 

4.  Paragraphs  (a)(2)(iii),  (a)(3)(iv)  and 
(a)(4)  of  §  1926.500  are  revised  to  read 
as  follows: 

§  1 926.500    Scope,  application,  and 
definitions  applicable  to  this  subpart. 

(a)  •  *   • 

(2)*   •  * 

(iii)  Requirements  relating  to  fall 
protection  for  employees  performing 
steel  erection  work  are  provided  in 
§  1926.105  and  in  subpart  R  of  this  part. 
***** 

(3)*   *   * 

(iv)  Section  1926.502  does  not  apply 
to  steel  erection  activities.  (Note: 
Section  1926.104  sets  the  criteria  for 
body  belts,  lanyards  and  lifelines  used 
for  fall  protection  in  steel  erection 
activities.  Paragraphs  (b),  (c)  and  (f)  of 
§  1926.107  provide  definitions  for  the 
pertinent  terms). 

(4)  Section  1926.503  sets  forth 
requirements  for  training  in  the 
installation  and  use  of  fall  protection 
systems,  except  in  relation  to  steel 
erection  activities. 


(FR  Doc.  95-18921  Filed  8-1-95;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  Of  Foreign  Assets  Control 

31  CFR  Part  51 5 

Cuban  Assets  Control  Regulations; 
Information  and  Informational 
Materials 

AGENCY:  Office  of  Foreign  Assets 

Control,  Treasury. 

ACTION:  Final  rule;  amendments. 

SUMMARY:  The  Treasury  Department  is 
amending  the  Cuban  Assets  Control 
Regulations  (the  "Regulations")  to  bring 
the  Regulations  into  conformity  with 
amendments  to  the  Trading  with  the 
Enemy  Act  concerning  information  and 
informational  materials  included  in  the 
Foreign  Relations  Authorization  Act, 
Fiscal  Years  1994  and  1995. 
EFFECTIVE  DATE:  August  2, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  I.  Pinter,  Chief  of  Licensing,  teL: 
202/622-2480,  or  William  B.  Hoffman. 
Chief  Counsel,  tel.:  202/622-2410, 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 
Washington.  DC  20220. 

SUPPt.EMENTARY  INFORMATION: 

Electronic  Availability 

This  docimient  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem  dial  202/ 
512-1387  and  type  "/GO/FAC"  or  call 
202/512-1530  for  disks  or  paper  copies. 
This  file  is  available  for  downloading  in 
WordPerfect  5.1,  ASCII,  and  Postscript 
formats.  The  document  is  also 
accessible  for  downloading  in  ASCII 
format  without  charge  from  Treasury's 
Electronic  Library  ("TEL")  in  the 
"Business,  Trade  and  Labor  Mall"  of  the 
FedWorld  bulletin  board.  By  modem 
dial  703/321-3339,  and  select  self- 
expanding  file  "T11FR00.EXE"  in  TEL. 
For  Internet  access,  use  one  of  the 
following  protocols:  Telnet  = 
fedworld.gov  (192.239.93.3);  World 
Wide  Web  (Home  Page)  =  http:// 
www.fedworld.gov;  FTP  = 
ftp.fedworld.gov  (192.239.92.205). 

Background 

Section  525  (b)  of  the  Foreign 
Relations  Authorization  Act,  Fiscal 
Years  1994  and  1995,  Pub.  L.  103-236, 
108  Stat.  474,  amended  section  5(b)(4) 
of  the  Trading  with  the  Enemy  Act,  50 
U.S.C.  App.  1-44  ("TWEA"),  to  expand 
the  list  of  items  considered  to  be 
information  or  informational  materials 
to  include  compact  discs,  CD  ROMs, 
artworks,  and  news  wire  feeds.  In 
addition,  section  5(b)(4)  of  TWEA,  as 
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amended,  exempts  from  the  authority 
granted  to  the  President  the  authority  to 
regiUate  or  prohibit,  directly  or 
indirectly,  the  importation  from  any 
country  or  the  exportation  to  any 
country,  whether  commercial  or 
otherwise,  of  information  or 
informational  materials,  regardless  of 
format  or  medium  of  transmission. 

Section  515.206  of  the  Regulations  is 
amended  to  reflect  the  exemption  that 
applies  to  transactions  concerning 
information  and  informational 
materials.  The  definition  of  the  term 
"information  or  informational 
materials"  contained  in  §  515.332  is 
amended  to  conform  the  section  to 
amended  section  5(b)(4)  of  TWEA. 
Conforming  amendments  are  also  made 
to  §  515.545,  which  authorizes 
transactions  related  to  the  importation 
and  exportation  of  information  and 
informational  materials.  Section 
515.570,  which  authorizes  the 
importation  of  paintings  and  drawings, 
is  removed  from  the  Regulations 
because  the  exemption  contained  in 
§  515.206,  as  amended,  makes  this 
separate  authorization  unnecessary. 

Section  515.542,  which  concerns 
authorization  for  telecom  m  unications  is 
revised  to  generally  license  certain 
forms  of  telecommunications  services 
between  Cuba  and  the  United  States. 
The  provision  of,  and  payments  for, 
telecommunications  services  between 
Cuba  and  the  United  States  are  governed 
exclusively  by  section  1705  of  the 
Cuban  Democracy  Act,  22  U.S.C.  6001- 
6010  ("CDA").  That  section  authorizes 
such  services,  but  permits  the  regulation 
of  payments  to  Cuba  for 
telecommimicatlons.  The  CDA 
provision  on  telecommimications 
preempts  the  provisions  of  TWEA  on 
information  and  informational  materials 
to  the  extent  that  the  provisions  are 
inconsistent.  The  general  license 
contained  in  §  515.542(b)  authorizes  the 
provision  of  telecommunications 
services  between  Cuba  and  the  United 
States.  Consistent  with  the  authority 
provided  in  the  CDA,  §  515.542(c) 
requires  the  obtaining  of  specific 
Ucenses  on  a  case-by-case  basis  as  a 
condition  for  any  full  or  partial 
payments  to  Cuba  arising  out  of 
telecommimications  services  between 
the  United  States  and  Cuba. 

Because  the  Regulations  involve  a 
foreign  affairs  function,  Executive  Order 
12866  and  the  provisions  of  the 
Administrative  Procediu*  Act,  5  U.S.C. 
553,  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  inappUcable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 


Flexibility  Act,  5  U.S.C.  601-612,  does 
not  apply. 

List  of  Subjects  in  31  CFR  Part  515 

Administrative  practice  and 
procedure.  Air  carriers.  Banks,  banking, 
Cuba.  Currency.  Estates,  Exports,  Fines 
and  penalties.  Foreign  investment  in  the 
United  States.  Foreign  trade.  Imports, 
Informational  materials,  Publications, 
Reporting  and  rec^dkeeping 
requirements.  Securities,  Shipping, 
Travel  restrictions.  Trusts  and  trustees. 
Vessels. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  515  is  amended 
as  set  forth  below: 

PART  515-CUBAN  ASSETS 
CONTROL  REGULATIONS 

1.  The  authority  citation  for  part  515 
continues  to  read  as  follows: 

Authority:  50  U.S.C.  App.  1-44;  22  U.S.C. 
6001-6010;  22  U.S.Q  2370(a);  Proc.  3447,  27 
PR  1085,  3  CFR,  1959-1963  Comp..  p.  157; 
E.O.  9193,  7  FR  5205,  3  CFR,  1938-1943 
Comp.,  p.  1147;  E.O.  9989,  13  FR  4891,  3 
CFR.  1943-1948  Comp.,  p.  748;  E.O.  12854, 
58  FR  36587,  3  CFR,  1993  Comp.,  p.  614. 

Subpart  B— Prohibitions 

2.  Section  515.206  is  amended  by 
revising  the  references  to  §  515.550  to 
read  §  515.545  in  Examples  2,  3,  and  4; 
by  removing  paragraph  (b)  and 
redesignating  paragraphs  (c),(d),  and  (e) 
as  paragraphs  (b).(c),  and  (d) 
respectively;  by  adding  the  words, 
"information  or"  before  the  words, 
"informational  materials,"  each  time 
they  are  used  in  redesignated  paragraph 
(b)  and  Example  3;  by  removing  the 
word  "synchronization"  and  the  comma 
following  it  from  Example  4;  and  by 
revising  the  section  heading  and 
paragraph  (a)  to  read  as  follows: 

§  51 5.206    Exemption  of  Inf omfiation  and 
Infomiational  ntaterials. 

(a)  The  importation  from  any  country 
and  the  exportation  to  any  country  of 
information  or  informational  materials 
as  defined  in  §  515.332,  whether 
commercial  or  otherwise,  regardless  of 
format  or  medium  of  transmission,  are 
exempt  from  the  prohibitions  and 
regulations  of  this  part  except  for 
payments  owed  to  Cuba  for 
telecommimications  services  between 
Cuba  and  the  United  States,  which  are 
subject  to  the  provisions  of  §  515.542. 


Subpart  C— Generai  Definitions 

3.  Section  515.332  is  revised  to  read 
as  follows: 


%  515.332    Infomtation  and  Infonnational 
materials. 

(a)  For  purposes  of  this  part,  the  term 
information  and  informational 
materials  means: 

(1)  Publications,  films,  posters, 
phonograph  records,  photographs, 
microfilms,  microfiche,  tapes,  compact 
disks,  CD  ROMs,  artworks,  news  wire 
feeds,  and  other  information  and 
informational  articles. 

(2)  To  be  considered  informational 
materials,  artworks  must  be  classified 
under  Chapter  subheadings  9701,  9702, 
or  9703  of  the  Harmonized  Tariff 
Schedule  of  the  United  States. 

(b)  The  term  information  and 
informational  materials  does  not 
include  items: 

(1)  That  would  be  controlled  for 
export  pursuant  to  section  5  of  the 
Export  Administration  Act  of  1979,  50 
U.S.C.  App.  2401-2420  (1993)  (the 
"EAA"),  or  section  6  of  the  EAA  to  the 
extent  that  such  controls  promote 
nonproUferation  of  antiterrorism 
pohcies  of  the  United  States,  including 
"software"  that  is  not  "pubhcly 
available"  as  these  terms  are  defined  in 
15  CFR  Parts  779  and  799.1  (1994);  or 

(2)  With  respect  to  which  acts  are 
prohibited  by  18  U.S.C.  chapter  37. 

Subpart  E— Licenses,  Authorizations, 
and  Statements  of  Licensing  Poiicy 

4.  The  section  heading  and 
paragraphs  (b)  and  (c)  of  §  515.542  are 
revised  to  read  as  follows: 

§515.542    Telecommunications, 
inforanation.  and  infonnational  ntaterials. 

*        •        •        »        * 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  all  transactions 
incident  to  the  use  of  cables,  satellite 
channels,  radio  signals,  or  other  means 
of  telecommunications  for  the  provision 
of  telecommunications  services  between 
Cuba  and  the  United  States,  including 
telephone,  telegraph  and  similar 
services,  and  the  transmission  of  radio 
and  television  broadcasts  and  news  wire 
feeds  between  Cuba  and  the  United 
States,  are  authorized. 

(c)  Full  or  partial  payments  owed  to 
Cuba  as  a  result  of  telecommunications 
services  authorized  in  paragraph  (b)  of 
this  section  are  prohibited  unless 
authorized  pursuant  to  specific  licenses, 
which  will  be  issued  on  a  case-by-case 
basis  provided  such  payments  are 
determined  to  be  consistent  with  the 
public  interest  and  the  foreign  policy  of 
the  United  States. 

5.  The  section  heading  and  paragraph 
(a)  of  §  515.545  are  revised  to  read  as 
follows: 
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§  51 5.545    Transactions  related  to 
Information  and  informational  materials. 

(a)  Except  as  provided  in  §  515.542(c), 
all  financial  and  other  transactions 
directly  incident  to  the  importation  or 
exportation  of  information  or 
informational  materials  are  authorized. 


§515.570    [Removed] 

6.  Section  515.570  is  removed. 

Dated:  July  14, 1995. 
R.  Richard  Newcomb, 
Director,  Office  of  Foreign  Assets  Control. 

Approved:  July  18, 1995. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory,  Tariff 
&  Trade  Enforcement). 
[FR  Doc.  95-18952  Filed  7-28-95;  12:34  pml 

BILUNG  CODE  4S10-2S-f 


DEPARTMENT  OF  THE  INTERIOR 

National  Parte  Service 

36  CFR  Part  7 
RIN  1024-AC23 

Voyageurs  National  Partt;  Aircraft 
Operations — Designation  of  Areas 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Interim  rule. 

SUMMARY:  The  National  Park  Service 
(NPS)  is  adopting  this  interim  rule  for 
Voyageurs  National  Park  to  allow  an 
activity  that  has  been  identified  in  the 
1980  Master  Plan  and  the  1992 
Wilderness  Plan.  The  interim  rule  will 
designate  certain  areas  open  to  aircraft 
use  within  the  park  for  a  limited 
duration  of  time  while  the  agency 
develops  a  special  regulation  to  address 
the  activity  through  public  notice  and 
comment  rulemaking.  This  addition  is 
necessary  because  NPS  general 
regulations  require  special  regulatory 
designations  for  areas  in  parl^  open  to 
the  operation  or  use  by  aircraft.  The 
intended  effects  are  to  ensure  safety, 
protect  resources  and  provide 
appropriate  enjoyment  to  park  users. 

DATES:  This  rule  is  effective  on  August 
2, 1995  and  will  expire  upon  the 
publication  of  a  final  rule  developed 
through  the  normal  public  notice  and 
comment  rulemaking  process.  Written 
comments  will  be  accepted  through 
October  2, 1995. 

ADDRESSES:  Comments  should  be 
addressed  to:  Superintendent, 
Voyageurs  National  Park,  3131  Highway 
53,  International  Falls,  MN  56649-8904. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief  Ranger,  Voyageurs  National  Park, 


3131  Highway  53,  International  Falls, 
MN  56649-8904.  Telephone:  (218)  283- 
9821. 

SUPPLEMENTARY  INFORMATION: 

Backgroimd 

The  enabling  legislation  for  Voyageurs 
National  Park  states  "The  Secretary 
may,  when  planning  for  development  of 
the  park,  include  appropriate  provisions 
for  *  *  *  use  by  seaplanes  *  *  *."  16 
U.S.C.  Section  160h.  The  1980  Master 
Plan  for  the  park  states  that  float  planes 
and  ski  planes  will  be  allowed  upon  all 
lakes  deemed  safe  by  the  Minnesota 
Department  of  Transportation.  It  also 
states  that  this  allowance  would  be 
subject  to  the  findings  of  the  wilderness 
study.  The  1992  wilderness  study 
recommended  that  planes  be  allowed  on 
the  four  major  lakes  (Rainy, 
Kabetogama,  Namakan  and  Sand  Point), 
as  well  as  the  following  interior  lakes: 
Locator,  War  Club,  Quill,  Loiten, 
Shoepack,  Little  Trout  and  Mukooda. 
The  park  has  received  several  requests 
for  permission  to  land  float  planes  on 
park  lakes  this  summer. 

Public  aircraft  use  on  park  waters 
occurred  prior  to  the  designation  of  the 
park  in  1971.  This  use  is  primarily 
related  to  fishing,  camping, 
transportation  to  resorts  and  summer 
dwellings  and  is  typical  for  the  area. 
Float  plane  use  is  mainly  associated 
with  the  four  major  lakes  with  use  of  the 
interior  lakes  constituting  less  than  1% 
of  the  park's  use.  Aircraft  are  currently 
prohibited  from  using  about  22  small 
interior  lakes  that  have  been  determined 
to  be  too  small  to  use  safely  by  the 
Minnesota  Department  of 
Transportation.  Three  other  lakes  that 
have  been  used  periodically  and  are 
accessible  by  hiking  trails  will  not  be 
opened  to  float  plane  use  by  this 
regulation.  The  closing  of  these  three 
interior  lakes  will  allow  the  park  to 
manage  the  interior  lakes  on  an 
equitable  basis  since  other  motorized 
uses  are  prohibited.  Section  2.17  of  36 
CFR  prohibits  the  operation  or  use  of 
aircraft  on  lands  and  waters  within  park 
areas  except  at  locations  designated 
through  the  special  rulemaking  process. 

This  interim  rule  will  allow  the  park 
to  grant  appropriate  requests  for  aircraft 
operation  this  summer.  It  will  also 
increase  public  safety  by  identifying 
where  and  under  what  conditions 
aircraft  are  allowed  to  operate  and 
improving  information  to  the  public  on 
where  they  may  expect  to  see  aircraft 
within  the  park.  This  will  lessen 
potential  conflicts  among  user  groups 
and  encourage  those  that  do  not  want  to 
associate  with  aircraft  operations  to 
select  areas  within  the  park  that  are 


closed  to  aircraft  use.  There  will  be 
increased  enjoyment  among  users  by 
delineating  areas  appropriate  to 
specialized  uses.  By  identifying  areas 
open  to  aircraft  use,  the  park  will  be 
able  to  limit  aircraft  use  to  less  sensitive 
areas  and  improve  protection  of 
resources.  The  park  will  also  be  able  to 
improve  information  to  pilots  on  what 
areas  are  open  and  what  areas  are  closed 
to  aircraft  operations  as  well  as 
information  on  sensitive  areas  that 
would  be  affected  by  aircraft  use.  This 
regulation  will  allow  the  park  to 
identify  those  areas  where  appropriate 
use  may  occur,  improve  public 
information  and  protect  area  resources. 

The  NPS  is  adopting  this  interim  rule 
to  allow  an  activity  that  has  been 
identified  as  compatible  with  the 
establishment  of  ^e  park  and  an 
activity  that  was  specifically  identified 
in  the  park's  enabling  legislation  as  an 
acceptable  activity  in  the  park.  Because 
of  the  time  requirements  associated  with 
the  normal  rulemaking  process,  and  the 
fact  that  the  NPS  has  been  unable  to 
proceed  in  a  timely  manner  with  a 
proposed  rule  this  summer,  the  agency 
has  determined  that  an  interim  rule 
would  allow  for  aircraft  use  in  a  more 
expeditious  manner.  The  interim  rule 
will  allow  aircraft  use  to  occur  while  the 
agency  proceeds  with  the  required 
rulemaking  to  adopt  a  permanent 
special  regulation  for  Voyageurs 
National  Park. 

The  NPS  is  adopting  this  interim  rule 
pursuant  to  the  "good  cause"  exception 
of  the  Administrative  Procedure  Act  (5 
U.S.C.  553(b)(B))  from  general  notice 
and  comment  rulemaking.  As  discussed 
above,  the  NPS  believes  that  this 
exception  is  warranted  in  order  to 
authorize  float  plane  use  this  summer, 
insofar  as  such  use  is  identified  in  the 
park's  enabling  legislation,  management 
plan,  wilderness  plan,  environmental 
assessment  and  environmental  impact 
statement.  Moreover,  the  development 
of  these  documents  soUcited  and 
provided  ample  opportunity  for  public 
comment,  and  the  public  comment 
revealed  support  for  appropriate  aircraft 
use. 

Because  public  comment  is  a 
principal  reason  for  the  general 
regulation  requirement  of  special 
regulations  to  allow  the  designation  of 
locations  for  this  activity,  the  NPS  finds 
that  notice  and  comment  are 
unnecessary  and  contrary  to  the  pubhc 
interest  for  this  interim  rule. 
Furthermore,  the  NPS  is  developing  and 
will  be  publishing  soon  in  the  Federal 
Register  a  proposed  rule  requesting 
pubhc  comment  on  a  special  regulation 
to  allow  the  use  of  aircraft  in  Voyageurs 
National  Park.  This  interim  rule  is 
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limited  in  duration  and  will  terminate 
with  the  publication  of  a  final  rule  in 
the  Federal  Register. 

The  ^4PS  has  also  determined,  in 
accordance  with  the  Administrative 
Procedure  Act  (5  U.S.C.  553(d)(3)),  that 
the  publishing  of  this  interim  rule  30 
days  prior  to  the  rule  becoming  effective 
would  be  counterproductive  and 
unnecessary  for  the  reasons  discussed 
above.  A  30-day  delay  would  be 
contrary  to  the  public  interest. 
Therefore,  imder  the  "good  cause" 
exception  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(d)(3)),  it 
has  been  determined  that  this  interim 
rulemaking  is  excepted  from  the  30-day 
delay  in  the  effective  date  and  shall 
therefore  become  effective  on  the  date 
published  in  the  Federal  Register. 

Drafting  Informatioii.  The  primary  authors 
of  this  interim  rule  are  Bruce  D.  McKeeman, 
Chief  Ranger.  Voyageurs  National  Park  and 
Dennis  Burnett,  Washington  Office  of  Ranger 
Activities. 

Paperwork  Reduction  Act 

This  rulemaking  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 

Compliance  With  Other  Laws 

Pursuant  to  the  Act  of  January  3, 
1968,  84  Stat.  1972, 16  U.S.C.  Section 
160f(b),  the  NFS  prepared  a  Wilderness 
Recommendation  and,  pursuant  to  the 
National  Environmental  Policy  Act,  42 
U.S.C.  §§4332  et  seq.,  prepared  an 
Environmental  Impact  Statement  (EIS) 
assessing  the  effects  of  the  Wilderness 
Recommendation.  On  page  30  of  the 
EIS,  the  section  titled  "Provisions 
Common  To  All  Alternatives"  states: 
"Under  all  alternatives  motorized 
vehicles  and  aircraft  would  be  allowed 
on  Rainy,  Kabetogama,  Namakan  and 
Sand  Point  lakes,  subject  to  established 
regulations.  Special  regulations  for 
aircraft  access  in  the  park  will  be 
required.  *  *  *".  On  page  35,  the 
section  titled  "Alternatives"  also  states 
that  the  alternatives  address  the 
appropriateness  of  motorized  use  in  the 
park,  specifically  the  location  of 
snowmobile  routes  and  portages,  as  well 
as  the  lakes  open  to  aircraft  and 
motorboat  use."  Each  of  the  six 
alternatives  specifically  Usts  the  lakes 
that  will  be  open  to  motorized  and 
aircraft  use.  The  NFS  consulted  with  the 
U.S.  Fish  and  Wildlife  Service  pursuant 
to  Section  7  of  the  Endangered  Species 
Act.  16  U.S.C.  Section  1536  and  they 
issued  a  "No  Jeopardy  Opinion"  as  part 
of  their  biological  opinion.  Public  input 
was  provided  during  a  series  of  public 
hearings.  Extensive  public  comment. 


both  oral  and  written,  was  received 
regarding  the  matter  of  snowmobile  use 
and  wilderness  designation.  There  were 
very  few  comments  received  concerning 
aircraft  use. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  imder 
Executive  Order  12866.  The  Department 
of  the  Interior  determined  that  this 
dociunent  will  not  have  a  significant 
economic  effect  on  a  substantial  niunber 
of  small  entities  under  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  601  et  seq.). 
The  economic  effects  of  this  rulemaking 
are  local  in  natiure  and  negligible  in 
scope. 

Based  on  this  determination,  and  in 
accord  with  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA),  and 
by  Departmental  guidelines  in  516  DM 
6  (49  FR  21438),  an  Environmental 
Assessment  (EA),  which  included 
consultation  with  the  U.S.  Fish  said 
Wildlife  Service,  and  a  Finding  of  No 
Significant  Impact  (FONSI)  have  been 
prepared. 

List  of  Subjects  in  36  CFR  Part  7 

National  parks.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  36 
CFR  Chap.  I  is  amended  as  follows: 

PART  7— SPECIAL  REGULATIONS, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  16  U.S.C.  1,  3,  9a,  460(q), 
462(k):  Sec.  7.96  also  issued  under  D.C.  Code 
8-137  (1981)  and  DC  Code  40-721  (1981). 

2.  In  §  7.33,  a  new  paragraph  (c)  is 
added  to  read  as  follows: 

$7.33    Voyageurs  National  Park. 

*         *        •         »         » 

(c)  Aircraft.  (1)  Aircraft  may  be 
operated  on  the  entire  water  surface  and 
frozen  lake  siu'face  of  the  following 
lakes,  except  as  restricted  in  paragrah 
(c)(4)  of  this  section  and  §  2.17  of  this 
chapter:  Rainy,  Kabetogama.  Namakan. 
Sand  Point,  Locator.  War  Club.  Quill. 
Loiten,  Shoepack.  Little  Trout  and 
Mukooda. 

(2)  Approaches,  landings  and  take-offs 
shall  not  he  made  within  500  feet  of  any 
developed  facility,  boat  dock,  float,  pier, 
ramp  or  beach. 

(3)  Aircraft  may  taxi  to  and  from  a 
dock  or  ramp  designated  for  their  use 
for  the  purpose  of  mooring  and  must  be 
operated  with  due  care  and  regard  for 
persons  and  property  and  in  accordance 
with  any  posted  signs  or  waterway 
markers. 


(4)  Areas  within  the  designated  lakes 
may  be  closed  to  aircraft  use  by  the 
Superintendent  taking  into 
consideration  public  safety,  v«dldlife 
management,  weather  and  park 
management  objectives. 

Dated:  July  21, 1995. 

George  T.  Framplon,  Jr.. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  95-18885  Filed  8-1-95;  8:45  am] 
BILUNQ  COOE  4310-70-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[NC-72-1 -6953a;  FRL-5258-4] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  North  Caroiin9 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  On  August  9,  1991,  the  North 
Carolina  Department  of  Environmental 
Management  (NCDEM),  submitted  a 
maintenance  plan  and  a  request  to 
redesignate  the  Charlotte  area  from 
nonattainment  to  attainment  for  carbon 
monoxide  (CO).  The  Charlotte  CO 
nonattainment  area  consists  only  of 
Mecklenburg  County.  Subsequently, 
NCDEM  submitted  supplemental 
material  to  the  Charlotte  submittal  on 
October  7, 1994.  Included  with  this 
package  was  a  request  to  redesignate  the 
Raleigh/Durham  area  from 
nonattainment  to  attainment  for  CO. 
The  Raleigh/Durham  CO  nonattainment 
area  consists  of  Durham  and  Wake 
Coimties.  Under  the  Clean  Air  Act  as 
amended  in  1990  (CAA),  designations 
can  be  revised  if  sufficient  data  is 
available  to  warrant  such  revisions.  In 
this  action,  EPA  is  approving  the  North 
Carolina  request  because  it  meets  the 
maintenance  plan  and  redesignation 
requirements  set  forth  in  the  CAA. 
DATES:  This  action  will  be  effective 
September  18, 1995,  imless  critical  or 
adverse  comments  are  received  by 
September  1. 1995.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
pubhshed  in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  sent  to  Ben  Franco,  at  the  EPA 
Regional  office  listed  below.  Copies  of 
the  redesignation  request  and  the  State 
of  North  Carolina's  submittal  are 
available  for  pubUc  review  during 
normal  business  hoiu%  at  the  addresses 
listed  below. 
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Air  and  Radiation  Docket  and  Information 
Center  (Air  Docket  6102),  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW., 
Washington,  DC  20460. 

Environmental  Protection  Agency,  Region 
4,  Air  Programs  Branch,  345  Courtland  Street 
NE.,  Atlanta,  Georgia  30365. 

Department  of  Environment,  Health  and 
Natural  Resources,  P.O.  Box  29535,  Raleigh, 
North  Carolina  27626-0535. 

FOR  FURTHER  INFORMATION  CONTACT:  Ben 
Franco  of  the  EPA  Region  4  Air 
Programs  Branch  at  (404)  347-3555,  ext. 
421 1 ,  and  at  the  above  address. 
SUPPLEMENTARY  INFORMATION:  In  a  March 
15. 1991.  letter  to  the  EPA  Region  4 
Administrator,  the  Governor  of  North 
Carolina  recommended  the  areas  of 
Raleigh/Durham  and  Charlotte  be 
designated  as  nonattainment  for  CO,  as 
required  by  section  107(d)(1)(A)  of  the 

1990  CAA  (Pub.  L.  101-549, 104  Stat. 
2399,  codified  at  42  U.S.C.  7401- 
767lql).  The  cities  were  designated 
nonattainment  and  classified  as 
"moderate,"  except  for  Charlotte  which 
was  classified  as  "not  classified,"  under 
the  provisions  outlined  in  sections  186 
and  187  of  the  CAA  (See  56  FR  56694 
(Nov.  6, 1991)  and  57  FR  56762  (Nov. 
30, 1992),  codified  at  40  CFR  part  81, 

§  81.334).  The  National  Ambient  Air 
Quahty  Standard  (NAAQS)  for  CO  is  9.5 
ppm.  CO  nonattainment  areas  can  be 
classified  as  moderate  or  serious,  based 
on  their  design  values.  Since  Raleigh/ 
Durham  had  a  design  value  of  10.9  ppm 
(based  on  1988  and  1989  data),  the  area 
was  classified  as  moderate.  The 
Charlotte  area  was  a  pre-1990 
nonattainment  area  and  was  designated 
by  operation  of  law.  However,  the 
charlotte  area  was  classified  as  "not 
classified"  because  it  had  a  design  value 
of  8.4  ppm  (based  on  1988  and  1989 
data),  which  is  below  the  9.5  ppm.  The 
CAA  established  an  attainment  date  of 
December  31, 1995,  for  all  moderate  CO 
areas.  "Not  Classified"  areas,  such  as 
Charlotte,  must  attain  by  November  15. 
1995. 

The  Raleigh/Durham  and  Charlotte 
areas  have  ambient  air  quality 
monitoring  data  showing  attainment  of 
the  CO  NAAQS  from  1990  through 
1993.  The  areas  continued  to  monitor 
attainment  in  1994  and  1995.  Therefore, 
in  an  effort  to  comply  with  the  CAA  and 
to  ensure  continued  attainment  of  the 
NAAQS,  on  August  9, 1991,  and 
October  7, 1994.  the  State  of  North 
Carolina  submitted  CO  redesignation 
requests  and  maintenance  plans  for  the 
Charlotte  and  Raleigh/Durham  areas, 
respectively.  The  October  7, 1994. 
submittal  included  a  revision  of  the 

1991  Charlotte  redesignation  request. 
The  request  for  redesignation  submittal 
and  maintenance  plan  was  approved  by 


NCEMC  on  September  8,  1994.  North 
Carolina  submitted  evidence  that  a 
public  hearing  was  held  on  March  28 
and  March  30. 1994. 

The  1990  CAA  Amendments  revised 
section  107(d)(3)(E)  to  provide  five 
specific  requirements  that  an  area  must 
meet  in  order  to  be  redesignated  irom 
nonattaiiunent  to  attairunent. 

1.  The  area  must  have  attained  the 
applicable  NAAQS; 

2.  The  area  must  meet  all  applicable 
requirements  under  section  110  and  Part 
D  of  the  CAA; 

3.  The  area  must  have  a  fully 
approved  state  implementation  plan 
imder  section  llO(k)  of  CAA; 

4.  The  air  quality  improvement  must 
be  permanent  and  enforceable;  and, 

5.  The  area  must  have  a  fully 
approved  maintenance  plan  pursuant  to 
section  175 A  of  the  CAA. 

On  November  12, 1991,  and  December 
8, 1994,  Region  4  determined  the 
Charlotte  and  Raleigh/Durham 
submittal,  respectively,  constituted  a 
complete  redesignation  request  under 
the  general  completeness  criteria  of  40 
CFR  51,  appendix  V,  sections  2.1  and 
2.2. 

The  North  Carolina  redesignation 
request  for  the  Raleigh/Durham  and 
Charlotte  areas  meet  the  five 
requirements  of  section  107(d)(3)(E), 
noted  above.  The  following  is  a  brief 
description  of  how  the  State  has 
fulfilled  each  of  these  requirements. 
Because  the  maintenance  plan  is  a 
critical  element  of  the  redesignation 
request,  EPA  will  discuss  its  evaluation 
of  the  maintenance  plan  under  its 
analysis  of  the  redesignation  request. 

1.  Attainment  of  the  CO  NAAQS 

The  North  Carolina  requests  are  based 
on  an  analysis  of  quality  assured  CO  air 
monitoring  data  which  is  relevant  to  the 
maintenance  plan  and  to  the 
redesignation  requests.  The  ambient  air 
CO  monitoring  data  for  calendar  year 
1991  through  calendar  year  1993  shows 
no  violations  of  the  CO  NAAQS  in  the 
Raleigh/Durham  and  Charlotte  areas. 
The  most  recent  ambient  CO  data  for  the 
calendar  year  1994  continue  to  show  no 
violations  in  the  Raleigh/Durham  and 
Charlotte  areas.  Because  the  Raleigh/ 
Durham  and  Charlotte  areas  have 
complete  quality  assured  data  showing 
no  more  than  one  exceedance  of  the 
standard  per  year  over  at  least  two 
consecutive  years,  the  area  has  met  the 
first  statutory  criterion  of  attainment  of 
the  CO  NAAQS  (40  CFR  50.9  and 
Appendix  Cl).  North  Carolina  has 
committed  to  continue  monitoring  in 
this  area  in  accordance  with  40  CFR  Part 
58. 


2.  Meeting  Applicable  Requirements  of 
Section  110  and  Part  0 

The  1990  CAA  Amendments, 
modified  section  110(a)(2)  and,  under 
Part  D,  revised  section  172  and  added 
new  requirements  for  all  nonattainment 
areas.  Therefore,  for  purposes  of 
redesignation,  to  meet  the  requirement 
that  the  SIP  contain  all  apphcable 
requirements  under  the  CAA,  EPA  has 
reviewed  the  SIP  to  ensure  that  it 
contains  all  measures  that  were  due 
under  the  1990  Amendments  prior  to  or 
at  the  time  the  State  submitted  its 
redesignation  request. 

A.  Section  110  Requirements 

Section  110  was  amended  by  the  1990 
Amendments.  The  North  CaroUna  SEP 
meets  the  requirements  of  amended 
section  110(a)(2).  The  State 
implemented  an  Oxygenated  Fuel 
program  in  the  area  of  Raleigh/Durham 
during  the  1992  and  1993  vdnter 
seasons.  The  Charlotte  area  was  not 
required  to  implement  an  Oxygenated 
Fuels  program.  EPA  has  reviewed  the 
SIP  and  determined  that  it  is  consistent 
with  the  requirements  of  amended 
section  110(a)(2). 

B.  Part  D  Requirements 

Before  Raleigh/Durham  and  Charlotte 
may  be  redesignated  to  attainment,  the 
applicable  requirements  of  Part  D  must 
be  fulfilled.  Subpart  I  of  Part  D  sets  forth 
the  basic  nonattainment  requirements 
applicable  to  all  nonattainment  areas, 
classified  as  well  as  nonclassifiable. 
Subpart  3  of  Part  D  establishes 
additional  requirements  for 
nonattainment  areas  classified  under 
section  186(a).  The  Raleigh/Durham 
area  was  classified  as  moderate  (See  40 
CFR  81.334).  Therefore,  in  order  to  be 
redesignated  to  attainment,  the  State 
must  meet  the  applicable  requirements 
of  Subpart  1  of  Part  D,  specifically 
sections  172(c)  aod  176,  and  the 
requirements  of  Subpart  3  of  Part  D, 
which  became  due  on  or  before  August 
9,  1991,  and  October  7, 1994,  the  dates 
the  State  submitted  complete 
redesignation  requests  for  Charlotte  and 
Raleigh/Durham,  respectively.  EPA 
interprets,  according  to  section 
107(d)(3)(E)(v)  to  mean  that,  for  a 
redesignation  request  to  be  approved, 
the  State  must  have  met  all 
requirements  that  become  applicable  to 
the  subject  area  prior  to  or  at  time  of  the 
submission  of  the  redesignation  request. 
Requirements  of  the  CAA  due 
subsequent  to  the  submission  of  the 
redesignation  request  will  continue  to 
be  applicable  to  the  area  (See  section 
175A(c))  until  the  redesignation  request 
is  approved.  If  the  redesignation  is 
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disapproved,  the  State  remains 
obligated  to  fulfill  those  requirements. 

Bl.  Subpart  1  of  Part  D 

Section  172(c)  of  Subpart  1  sets  forth 
general  requirements  applicable  to  all 
nonattainment  areas.  Under  section 
172(b).  the  section  172(c)  requirements 
are  applicable  as  determined  by  the 
Administrator  but  no  later  than  three 
years  after  an  area  is  designated  as 
nonattainment.  Because  the  Raleigh/ 
Durham  area  was  designated  as  a  new 
CO  nonattainment  area  on  June  6, 1992, 
the  section  172(c)  requirements  are  due 
by  June  6, 1995.  Therefore,  the 
submission  by  North  Carolina  of  New 
Source  Review  and  contingency 
measures  required  under  172(c)  are  not 
yet  due.  To  the  extent  the  moderate  CO 
nonattainment  area  requirements  of 
section  187(a)  supersede  the  section 
172(c)  requirements,  as  is  the  case  with 
emission  inventories,  North  CaroUna 
has  complied  with  those  requirements. 

B2.  Subpart  1  of  Part  D 

Section  176(c)  of  the  CAA  requires 
States  to  revise  their  SIPs  to  estabUsh 
criteria  and  procedures  to  ensure  that 
Federal  actions,  before  they  are  taken, 
conform  to  the  air  quality  planning 
goals  in  the  applicable  SIP.  The 
requirement  to  determine  conformity 
applies  to  general  and  transportation 
plans,  programs  and  projects  developed, 
funded  or  approved  under  Title  23 
U.S.C.  or  the  Federal  Transit  Act 
("transportation  conformity").  Section   . 
176  further  provides  that  the  conformity 
revisions  to  be  submitted  by  States  be 
consistent  with  Federal  conformity 
regulations  that  the  CAA  required  EPA 
to  promulgate.  Congress  provided  for 
the  State  revisions  to  be  submitted  one 
year  after  the  date  for  promulgation  of 
final  EPA  conformity  regulations.  When 
that  date  passed  without  such 
promulgation,  EPA's  General  Preamble 
for  the  Implementation  of  Title  I 
informed  States  that  the  EPA  conformity 
regulations  would  estabUsh  a  submittal 
date  (see  57  FR  13498, 13557  (April  16, 
1992)). 

EPA  promulgated  final  conformity 
regulations  on  November  24, 1993  (58 
FR  62188))  and  November  30,  1993  (58 
FR  63214).  These  conformity  rules 
require  that  the  States  adopt  both 
transportation  and  general  conformity 
provisions  in  the  SIP  for  areas 
designated  nonattainment  or  subject  to 
a  maintenance  plan  approved  under 
CAA  section  175 A.  Pursuant  to  section 
•51.396  of  the  transportation  conformity 
rule  and  section  51.851  of  the  general 
conformity  rule,  the  State  of  North 
Carolina  is  required  to  submit  a  SIP 
revision  containing  transportation 


conformity  criteria  and  procedures 
consistent  with  those  established  in  the 
Federal  rule  by  November  25, 1994. 
Similarly,  North  Carolina  is  required  to 
submit  a  SIP  revision  containing  general 
conformity  criteria  and  procediu«s 
consistent  with  those  established  in  the 
Federal  rule  by  December  1,  1994.  On 
March  3, 1995.  NCDEM  submitted 
general  and  transportation  conformity 
regulations. 

B3.  Subpart  3  of  Part  D 

Under  section  187(a)  areas  designated 
nonattainment  for  CO  under  the 
amended  CAA  and  classified  as 
moderate  were  required  to  meet  several 
requirements  by  November  15, 1992. 
Consequently,  these  requirements  are 
pertinent  only  for  the  Raleigh/Durham 
area.  These  requirements  included  a 
1990  Emission  Inventory,  an  Inspection 
and  Maintenance  Program  (I/M),  and  an 
Oxygenated  Fuel  Program.  EPA  has 
reviewed  and  is  approving  in  this 
notice,  North  Carolina's  1990  Base  Year 
Emission  Inventory.  Section  211(m) 
further  required  North  Carolina  to 
submit  an  oxygenated  fuels  regulation 
for  the  Raleigh/Durham  area.  NCDEM 
submitted  a  complete  Oxygenated  Fuel 
SIP  on  November  20, 1992,  which  was 
approved  by  EPA  on  June  30, 1994.  On 
August  5, 1994,  NCDEM  submitted  a 
complete  I/M  SIP,  which  was  approved 
by  EPA  on  June  2, 1995.  Therefore,  all 
Subpart  3  requirements  that  were 
applicable  at  the  time  the  State 
submitted  its  redesignation  request  have 
been  met. 

3.  Fully  Approved  SIP  Under  Section 
110(k)oftheCAA 

Based  on  the  approval  of  provisions 
under  the  preamended  CAA  and  EPA's 
approval  of  SIP  revisions  under  the 
1990  Amendments,  EPA  has  determined 
that  the  Raleigh/Diuham  and  Charlotte 
areas  have  a  hilly  approved  SIP  under 
section  110(k),  which  also  meets  the 
appUcable  requirements  of  section  110 
and  Part  D  as  discussed  above. 

4.  Improvement  in  Air  Quality  Due  to 
Permanent  and  Enforceable  Measures 

Under  the  pre-amended  CAA,  EPA 
approved  the  North  Carolina  SIP  control 
strategy  for  the  Charlotte  nonattainment 
area,  satisfied  that  the  rules  and  the 
emission  reductions  achieved  as  a  result 
of  those  rules  were  enforceable.  The 
control  measiues  due  to  an  I/M  program 
generates  annual  CO  reductions  of  about 
12  percent.  The  fleet  turnover  under  the 
Federal  Motor  Vehicle  Emission  Control 
Program  produced  annual  CO  emission 
reductions  of  6  percent.  There  were 
additional  emission  reductions  of  19  to 
21  percent  in  the  Raleigh/Durham  area 


due  to  the  implementation  of  an 
Oxygenated  Fuels  program  during  the 
winter  seasons  of  1992  and  1993. 
In  association  with  its  emission 
inventory  discussed  below,  the  State  of 
North  Carolina  has  demonstrated  that 
actual  enforceable  emission  reductions 
are  responsible  for  the  air  quality 
improvement  and  that  the  CO  emissions 
in  the  base  year  are  not  artificially  low 
due  to  local  economic  downtxmi.  EPA 
finds  that  the  combination  of  existing 
EPA  approved  SIP  and  federal  measures 
contribute  to  the  permanence  and 
enforceability  of  reduction  in  ambient 
CO  levels  that  have  allowed  the  area  to 
attain  the  NAAQS. 

5.  Fully  Approved  Maintenance  Plan 
Under  Section  175A 

Section  175 A  of  the  CAA  sets  forth 
the  elements  of  a  maintenance  plan  for 
areas  seeking  redesignation  from 
nonattainment  to  attainment.  The  plan 
must  demonstrate  continued  attainment 
of  the  applicable  NAAQS  for  at  least  ten 
years  after  the  Administrator  approves  a 
redesignation  to  attainment.  Eight  years 
after  the  redesignation,  the  state  must 
submit  a  revised  maintenance  plan 
which  demonstrates  attainment  for  the 
ten  years  following  the  initial  ten-year 
period.  To  provide  for  the  possibility  of 
future  NAAQS  violations,  the 
maintenance  plan  must  contain 
contingency  measures,  with  a  schedule 
for  implementation  adequate  to  assure 
prompt  correction  of  any  air  quifity 
problems.  In  this  notice,  EPA  is 
approving  the  State  of  North  Carolina's 
maintenance  plan  for  the  Raleigh/ 
Durham  and  Charlotte  areas  because 
EPA  finds  that  North  Carolina's 
submittals  meet  the  requirements  of 
section  175  A. 

A.  Emissions  Inventory — Base  Year 
Inventory 

On  November  16. 1992,  the  State  of 
North  Carolina  submitted  a 
comprehensive  inventory  of  CO 
emissions  of  the  Raleigh/Durham  and 
Charlotte  areas.  The  inventory  includes 
emissions  from  area,  stationary,  and 
mobile  sources  using  1990  as  the  base 
year  for  calculations. 

The  State  submittal  contains  the 
detailed  inventory  data  and  summaries 
by  county  arid  source  category.  The 
comprehensive  base  year  emissions  . 
inventory  was  submitted  in  the  National 
Emission  Data  System  format.  The 
inventory  was  prepared  in  accordance 
with  EPA  guidance.  It  also  contains 
summary  tables  of  the  1990  and  1991 
base  years  and  projections  to  the  year 
2005  for  the  Charlotte  and  Raleigh/ 
Durham  areas,  respectively. 
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1990  CO  Base  Year  Emissions  Inventory  Raleigh/Durham  Nonattainment  Area  (Tons  per  day) 


Year 

Area 

Nonroad 

Mobile 

Point 

Total 

1990 

40.57 

5.03 

594.671 

.977 

641.25 

Raleigh/Durham  Nonattainment  Area  CO  Emissions  Inventory  Summary  (Tons  per  day 

) 

Year 

Area 

Nonroad 

Mobile 

Point 

Total 

1991  — 

57.12 
57.60 
60.01 
63.45 
65.90 
67.87 

5.22 
5.58 
6.25 
7.18 
8.08 
8.98 

569.82 

419.68 

483.50 

507.5 

530.8 

552.80 

1.00 
1.01 
1.08 
1.13 
1.16 
1.20 

633.16 
483.87 
550.84 
57926 
605.94 
630.85 

1993^  

19962 

• 

19M2 

2ore3 

2065*  

^  Oxygenated  Fuel  program  in  place  (2.7%  Oxygen  by  weight). 
2  Oxygenated  Fuel  program  in  place  (2.0%  Oxygen  by  weight). 
^Oxygenated  Fuel  program  in  place  (22%  Oxygen  by  weight). 
*  Oxygenated  Fuel  program  in  place  (2.6%  Oxygen  by  weight). 


Charlotte  Nonattainment  area  CO  Emissions  Inventory  Summary  (Tons  per  day) 


Year 

Area 

Nonroad 

Mobile 

Point 

Total 

1990 

33.74 
35.59 
37.11 
3923 
40.75 
41.96 

7.39 
7.97 
8.55 
9.16 
10.00 
10.97 

429.08 
390.31 
395.87 
393.59 
401.55 
419.62 

23.55 
9.00 
3.94 
4.11 
4.28 
4.43 

493.76 
442.87 
445.47 
446.09 
456.58 
476.98 

•fQAQ 

1996 

1999 „ 

2002 — 

2005 

B.  Demonstration  of  Maintenance — 
Projected  Inventories 

Total  CO  emissions  were  projected 
bom  1990  base  year  out  to  2005  for  the 
Charlotte  area,  and  from  1991  out  to 
2005  for  the  Raleigh/Duirham  area. 
These  projected  inventories  were 
prepared  in  accordance  with  EPA 
guidance.  The  difference  between 
Raleigh/Durham's  1990  Base  Year 
Inventory  area  sources  and  1991  Base 
Year  were  due  to  different 
methodologies.  For  1991,  additional 
data  was  included  in  the  calculation  of 
the  emissions.  North  Carolina  will 
reduce  the  minimum  oxygen  content  for 
the  Oxygenated  Fuel  program  in 
Raleigh/Durham.  The  projections  show 
that  calculated  CO  emissions,  assiuning 
a  less  stringent  oxygenated  fuels 
program,  are  not  expected  to  exceed  the 
level  of  the  base  year  inventory  during 
this  time  period.  Therefore,  based  on  the 
results  of  Mobiles  A  modeling,  it  is 
anticipated  that  Raleigh/Durham  will 
maintain  the  CO  standard  with  this 
program.  It  is  also  anticipated  that  the 
Charlotte  area  will  maintain  the  CO 
NAAQS  over  the  projected  years.  In  case 
of  an  air  quality  problem,  an 
Oxygenated  Fuel  program  will  be 
implemented  in  Qiarlotte,  as  a 
contingency  measure. 


C.  Verification  of  Continued  Attainment 

Continued  attainment  of  the  CO 
NAAQS  in  the  Raleigh/Durham  and 
Charlotte  areas  depend,  in  part,  on  the 
State's  efforts  toward  tracking  indicators 
of  continued  attainment  during  the 
maintenance  period.  The  State  has 
committed  to  submit  periodic 
inventories  of  CO  emissions  every  three 
years. 

D.  Contingency  Plan 

The  level  of  CO  emissions  in  the 
Raleigh/Durham  and  Charlotte  areas 
will  largely  determine  their  ability  to 
stay  in  compliance  with  the  NAAQS  in 
the  future.  Section  175A(d)  of  the  CAA 
requires  that  the  contingency  provisions 
include  a  requirement  that  the  State 
implement  all  measures  contained  in 
the  SIP  prior  to  redesignation. 
Therefore,  North  Carolina  has  provided 
contingency  measures  with  a  schedule 
for  implementation  in  the  event  of  a 
future  CO  air  quality  problem.  The  plan 
contains  triggering  mechanisms  to 
determine  when  contingency  measures 
are  needed.  The  Raleigh/Durham  and 
Charlotte  contingency  plans,  primary 
trigger  will  be  a  violation  of  the  CO 
NAAQS.  A  secondary  trigger  will  be 
activated  within  30  days  of  the  State 
finding  either:  (1)  The  periodic 
emissions  inventory  exceeds  the  base 
inventory  by  10  percent  or  more,  or  (2) 
a  monitored  air  quafity  exceedance 


pattern  indicates  that  an  actual  CO 
NAAQS  violation  may  be  imminent.  A 
pattern  will  be  deemed  to  indicate  an 
imminent  violation  if  (a)  one 
exceedance  of  the  standard  per  year  has 
been  monitored  at  a  single  monitor  for 
two  successive  years  and  those 
exceedances  are  at  least  greater  than  20 
percent  above  the  standard  (i.e.,  10.8 
ppm  or  above)  or  (b)  the  monitored  air 
quality  exceedance  pattern  otherwise 
suggests  that  a  CO  NAAQS  violation  is 
likely.  Within  45  days  of  the  trigger,  the 
State  will  activate  the  pre-adopted 
regulations  discussed  below  to  Income 
effective  at  the  beginning  of  the  next  CO 
season.  When  other  measures  are 
needed  to  ensure  that  a  future  violation 
of  the  CO  NAAQS  does  not  occur,  the 
State  will  complete  the  adoption 
process  within  one  year  of  the 
secondary  trigger.  In  case  of  a  primary 
or  secondary  trigger,  NCDEM  will 
implement  one  or  a  combination  of  the 
following  contingency  measures: 
implementing  either  a  2.7  or  3.1  percent 
Oxygenated  Fuel  program,  expanding 
the  I/M  program  coverage,  enhanced  1/ 
M,  transportation  control  measures,  or 
employee  commute  options  program. 
EPA  finds  that  the  contingency 
measures  provided  in  the  State 
submittal  meet  the  requirements  of 
section  175A(d)  of  the  CAA. 
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E.  Subsequent  Maintenance  Plan 
Revisions 

In  accordance  with  section  175A(b)  of 
the  CAA,  the  State  has  agreed  to  submit 
a  revised  maintenance  SIP  eight  years 
after  the  area  is  redesignated  to 
attainment.  Such  revised  SIP  will 
provide  for  maintenance  for  an 
additional  ten  years. 

Final  Action 

EPA  is  approving  the  Raleigh/Dm-ham 
and  Charlotte  CO  maintenance  plans 
because  they  meet  the  requirements  set 
forth  in  section  175  A  of  the  CAA.  EPA 
is  also  approving  the  1990  emissions 
inventory  as  compljring  with  the 
requirements  of  section  172(c)(3)  and 
187(a)(1).  In  addition,  the  Agency  is 
approving  the  requests  and 
redesignating  the  Raleigh/Durham  and 
Charlotte  CO  areas  to  attainment, 
because  the  State  has  demonstrated 
compliance  with  the  requirements  of 
section  107(d)(3)(E)  for  redesignation. 

The  EPA  is  publishing  this  action 
'  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  September  18, 
1995,  unless,  by  September  1, 1995, 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  docimient  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  September  18, 
1995. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiu« 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  enviroiunental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

The  CO  SIP  is  designed  to  satisfy  the 
requirements  of  Part  D  of  the  CAA  and 
to  provide  for  attainment  and 
maintenance  of  the  CO  NAAQS.  This 
final  redesignation  should  not  be 


interpreted  as  authorizing  the  State  to 
delete,  alter,  or  rescind  any  of  the  CO 
emission  limitations  and  restrictions 
contained  in  the  approved  CO  SIP. 
Changes  to  CO  SIP  regulations  rendering 
them  less  stringent  than  those  contained 
in  the  EPA  approved  plan  cannot  be 
made  imless  a  revised  plan  for 
attainment  and  maintenance  is 
submitted  to  and  approved  by  EPA. 
Unauthorized  relaxations,  deletions, 
and  changes  could  result  in  both  a 
finding  of  non-implementation  (section 
1 79(a)  pf  the  CAA)  and  in  a  SIP 
deficiency  call  made  pursuant  to 
sections  110(a)(2)(H)  and  110(k)(2)  of 
the  CAA. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  imder  section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP  approval  does 
not  impose  any  new  requirements,  it 
does  not  have  any  economic  impact  on 
any  small  entities.  Redesignation  of  an 
area  to  attainment  imder  section 
107(d)(3)(E)  of  the  CAA  does  not  impose 
any  new  requirements  on  small  entities. 
Redesignation  is  an  action  that  affects 
the  status  of  a  geographical  area  and 
does  not  impose  any  regulatory 
requirements  on  sources.  Accordingly,  I 
certify  that  the  approval  of  the 
redesignation  request  will  not  have  an 
impact  on  any  small  entities. 

Unfunded  Nfandates 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  section 
175A  and  section  187(a)(1)  of  the  Clean 
Air  Act.  The  rules  and  commitments 


approved  in  this  action  may  bind  State, 
local  and  tribal  governments  to  perform 
certain  actions  and  also  may  ultimately 
lead  to  the  private  sector  being  required 
to  certain  duties.  To  the  extent  that  the 
rules  and  commitments  being  approved 
by  this  action  will  impose  or  lead  to  the 
imposition  of  any  mandate  upon  the 
State,  local  or  tribal  governments  either 
as  the  owner  or  operator  of  a  source  or 
as  a  mandate  upon  the  private  sector, 
EPA's  action  will  impose  no  new 
requirements  imder  State  law;  such 
sources  are  already  subject  to  these 
requirements  imder  State  law. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  results  from  this 
action.  EPA  has  also  determined  that 
this  final  action  does  not  include  a 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  State, 
local,  or  tribal  governments  in  the 
aggregate  or  to  the  private  sector. 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Ozone. 

40  CFR  Portal 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  )une  26, 1995. 
Patrick  M.Tobin. 

Acting  Regional  Administrator. 

Chapter  I,  title  40,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42.U.S.C.  7401-7671. 

Subpart  II— North  Carolina  -, 

2.  Section  52.1770  is  amended  by 
adding  paragraph  (c)(82)  to  read  as 
follows: 

§  52.1 770    Identiflcatior)  of  plan. 

•        •        *        •        * 

(c)*  •  • 

(82)  The  redesignation  and 
maintenance  plan  for  Raleigh/Durham 
and  Charlotte  submitted  by  the  North 
Carolina  Department  of  Environmental 
Management  on  October  7,  1994  and 
August  9, 1991,  as  part  of  the  North 
Carolina  SIP.  The  emission  inventory 
projections  are  included  in  the 
maintenance  plans. 

(i)  Incorporation  by  reference.  Section 
3  of  the  Redesignation  Demonstration 
and  Maintenance  Plan  for  Raleigh/ 
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Durham.  Winstcm-Salem,  and  Charlotte 
Carbon  Monoxide  Nonattainment  Area 
adopted  on  September  8, 1994. 

(ii)  Other  material.  None. 

*        •        • 


PART  81— {AMENDED] 

Subpart  C— Section  107  Attainment 
Status  Designations 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

2.  hi  §  81.334  the  "North  Carolina- 
Carbon  Monoxide"  table  is  amended  by 

NORTH  Carouna— Carbon  Monoxide 


removing  the  entries  for  "Charlotte  area 
and  Raleigh-Durham  area";  and  by 
adding  entries  for  Mecklenburg, 
Durham,  and  Wake  Counties  in 
alphabetical  order;  and  by  revising  the 
entry  "Rest  of  Stote"  to  read 
"Statewide". 

181.334    North  Carolina. 


Designation 


Classification 


Date^ 

Statewide 

•                            •  • 

Duittam  County September  18, 1995. 

•  •  • 

Mecklenburg  County —    September  18, 1995. 

jl       . 
Wake  County September  18, 1995. 


Type 


Dat»i 


Type 


Unciassifiat)le/Attainment 


^  Tt)is  date  is  November  15, 1990,  unless  otherwise  noted. 


[FR  Doc.  95-18881  Filed  8-1-95;  8:45  am] 
BH.LINQ  COOE  6aa»40-P 

40  CFR  Part  61 

[FRL-S269-8] 

Interim  Approval  of  Delegation  of 
Authority;  National  Emission 
Staitdards  for  Hazardous  Air 
Pollutants;  Radionuclides;  Washington 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUIMARY:  EPA  is  granting  interim 
delegation  of  authority  to  the  state  of 
Washington  to  implement  and  enforce 
two  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPs) 
for  radionuclides:  National  Emission 
Standards  for  Emissions  of 
Radionuclides  other  than  Radon  from 
Department  of  Energy  Facilities  (40  CFR 
part  61,  subpart  H)  and  National 
Emission  Standards  for  Radionuclide 
Emissions  from  Facilities  Licensed  by 
the  Nuclear  Regulatory  Commission  and 
Federal  Facilities  not  covered  by 
subpart  H  (40  CFR  part  61,  subpart  I), 
as  promulgated,  for  sources  subject  to 
the  part  70  operating  permits  program  of 
the  state  of  Washington  vmder  Title  V  of 
the  Clean  Air  Act. 

DATES:  This  action  will  be  effective  on 
October  2, 1995  unless  adverse 
comments  are  received  by  September  1, 


1995.  If  the  effective  date  is  delayed  due 
to  comments,  timely  notice  will  be 
published  in  the  Fedn-al  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Richard  Poeton,  Air  & 
Radiation  Branch  (AT-082),  EPA,  1200 
Sixth  Avenue,  Seattie,  Washington, 
98101,  and  concurrently  to  Allen  W. 
Conklin,  Head,  Air  Emissions  and 
Defense  Waste  Section,  Washington 
Department  of  Health,  Airdustrial 
Center  Building  #5,  P.O.  Box  47827, 
Olympia,  Wellington,  98504-7827. 

Copies  of  the  state  of  Washington's 
application  are  available  for  public 
inspection  during  normal  business 
hours  at  the  above  locations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Poeton  at  (206)  553-6633. 

SUPPLEMENTARY  INFORMATION: 

Background 

Due  to  the  unique  nature  of 
radionuclide  materials,  delegation  of 
authority  to  states  to  implement  and 
enforce  a  NESHAP  program  for 
radionuclides  is  not  automatic,  and 
certain  standards  may  only  be  delegated 
as  promulgated.  EPA's  regional  offices 
have  traditionally  assumed  the  lead 
responsibility  for  administering  the 
radionuclides  NESHAP.  However,  EPA 
is  committed  to  enabling  state  and  local 
governments,  as  partners,  to  implement 
and  enforce  the  requirements  of  the 
Clean  Air  Act. 

On  March  28, 1994,  the  state  of 
Washington  submitted  an  application 


for  approval  of  its  programs  and- 
delegation  of  authority  under  section 
112(1)  of  the  Clean  Air  Act  and  in 
accordance  with  40  CFR  63.91,  for 
NESHAPS  pertaining  to  radionucUde 
emissions  (40  CFR  part  61,  subparts  H 
and  I,  as  promulgated).  These  standards 
have  been  incorporated  into  the  law  of 
the  state  of  Washington. 

EPA  already  promulgated  interim 
approval  of  the  Part  70  operating 
permits  program  under  Title  V  of  the 
Clean  Air  Act  for  the  state  of 
Washington  (see  59  FR  55813 
(November  9, 1994)).  Part  70  approval 
also  confers  approval  under  section 
112(1)  for  delegation  of  unchanged 
federal  standards  because  requirements 
for  part  70  approval,  specified  in  40  CFR 
70.4(b),  encompass  section  112(1)(5) 
approval  requirements.  Therefore,  for 
part  70  sources.  Part  70  approval  also 
constitutes  approval  under  section 
112(1)(5)  of  the  state's  programs  for 
delegation  of  section  112  standards  that 
are  unchanged  from  federal  standards  as 
promulgated. 

EPA  is  granting  interim  delegation  as 
a  direct  final  rule  without  prior  proposal 
because  EPA  views  this  as  a 
noncontroversial  action  and  anticipates 
no  adverse  comments.  However,  as 
required  by  40  CFR  63.91(a)(2),  EPA  is 
seeking  public  comments  for  30  days. 
Comments  shall  be  submitted 
concurrently  to  EPA  and  the  state  of 
Washington.  If  no  adverse  comments  are 
received  in  response  to  this  rule,  this 
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Federal  Register  notice  will  serve  as  the 
final  notice  of  the  interim  delegation  of 
the  implementation  and  enforcement  of 
this  program.  The  effective  date  will  be 
60  days  from  the  date  of  this  publication 
and  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  this  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  the 
accompanying  proposed  rule  which 
appears  in  the  proposed  rule  section  of 
this  Federal  Register.  However,  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Thus,  any  parties 
interested  in  commenting  on  this  action 
should  do  so  in  the  next  30  days. 

Final  Action 

Pursuant  to  Section  112(1)  of  the 
Clean  Air  Act,  42  U.S.C.  7412(1),  and  40 
CFR  63.91,  EPA  hereby  grants  interim 
delegation  of  its  authority  for  the 
implementation  and  enforcement  of  the 
following  National  Emission  Standards 
for  Radionuclides  for  sources  subject  to 
part  70  and  located,  or  to  be  located,  in 
the  state  of  Washington: 

(1)  National  Emission  Standards  for 
Emissions  of  Radionuclides  Other  Than 
Radon  From  Department  of  Energy 
FadliUes  (40  CFR  part  61,  Subpart  H); 
and 

(2)  National  Emission  Standards  for 
Radionuclide  Emissions  From  Facilities 
Licensed  by  the  Nuclear  Regulatory 
Conunission  and  Federal  Facilities  Not 
Covered  by  Subpart  H  (40  CFR  part  61, 
Subpart  I). 

This  interim  delegation  is  limited  to 
the  NESHAP  standards  and  authorities 
as  promulgated  in  40  CFR  part  61, 
Subparts  H  and  I,  applied  to  part  70 
sources,  and  incorporated  into  the  law 
of  the  state  of  Washington:  the 
delegation  does  not  extend  to  any 
additional  state  standards.  Specifically, 
EPA's  interim  delegation  applies  to 
WAC  246-247-040(1),  to  the  extent  the 
standards  reference  the  federal 
standards  as  promulgated;  WAC  246- 
247-075(1);  WAC  246-247-080(2); 
WAC  246-247-085(1),  where  it 
incorporates  by  reference  the 
monitoring,  testing,  quality  assurance, 
recordkeeping,  reporting,  and 
compliance  determination  procedures 
and  requirements  of  the  federal 
standards.  The  federal  requirement  to 
file  an  application  to  construct  or 
modify  has  not  been  incorporated  into 
Washington  state  law.  Therefore, 
facilities  subject  to  the  federal  NESHAPs 
are  still  required  to  submit  all  such 
applications  to  EPA. 
'     Not  all  authorities  for  the 
implementing  and  enforcing  the 
NESHAPs  can  be  delegated  to  the  state. 


For  instance,  the  EPA  Administrator 
retains  authority  to  implement  those 
sections  of  the  NESHAP  that  require 
approval  of  equivalency  determinations 
and  alternative  test  methods,  allow 
waivers  for  emission  testing  and 
compliance,  and  to  promulgate  rvdes  to 
implement  40  CFR  part  61. 

EPA  retains  concurrent  enforcement 
authority.  In  exercising  its  concurrent 
authority,  EPA  is  not  bound  by  any  state 
action  or  determination  in  carrying  out 
any  authority  delegated  to  the  state 
pursuant  to  section  112(1).  If  at  any  time 
there  is  a  conflict  between  the  state  and 
federal  regulations,  the  federal 
standards  apply  if  they  are  more 
stringent  than  the  state  regulations. 

This  interim  delegation,  which  may 
not  be  renewed,  extends  until  November 
9, 1996,  which  is  the  expiration  date  of 
the  interim  approval  of  the  Washington 
Title  V  operating  permits  program.  If 
EPA  grants  full  approval  of  the 
Washington  Title  V  operating  permits 
program,  full  delegation  of  these  two 
radionuclide  NESHAPS  (40  CFR  part  61, 
subparts  H  and  I)  for  part  70  sources 
may  be  incorporated  into  that  approval. 
If  EPA  has  not  granted  full  delegation  to 
the  state  by  that  date,  EPA  will  resume 
sole  authority  for  implementation  of  the 
federal  radionuclide  NESHAPS  in 
Washington  at  that  time. 

List  of  Subjects  in  40  CFR  Part  61 

Environmental  protection.  Air 
pollution  control,  Intergovenunental 
relations.  Radiation  protection. 

Dated:  July  20, 1995. 
Chuck  Clarke, 

Regional  Administrator,  Region  10. 
[FR  Doc.  95-18987  Filed  8-1-95;  8:45  am] 
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40  CFR  Part  86 
[AMS-FRL-6268-6] 
RIN  2060^065 

Control  of  Air  Pollution  From  New 
Motor  Vehicles  and  New  Motor  Vehicle 
Engines:  Regulations  Requiring  On- 
Board  Diagnostic  Systems— Revision 
to  Requirements  for  Storage  of  Engine 
Conditions  Associated  With     ' 
Extinguishing  a  Malfunction  Indicator 
Light 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  This  direct  final  rulemaking 
makes  certain  technical  revisions  to  the 
requirements  associated  with  on-board 
diagnostic  (OBD)  systems,  as  specified 
by  §  86.094-17.  Changes  are  being  made 


to  the  provisions  associated  with 
extinguishing  an  illuminated 
malfunction  indicator  light.  The  current 
provisions  contained  in  §  86.094-17(d) 
have  proven  to  be  unexpectedly 
burdensome  on  the  industry  and  do  not 
provide  the  expected  beneficial  effects 
to  vehicle  owners,  repair  shop 
personnel,  or  air  quality. 
DATES:  This  final  action  will  become 
effective  on  October  2, 1995,  imless 
notice  is  received  by  September  1. 1995, 
that  any  person  wishes  to  submit 
adverse  comments.  Should  EPA  receive 
such  notice.  EPA  will  publish  one 
subsequent  action  in  the  Federal 
Register  withdrawing  this  final  action. 
ADDRESSES:  Written  comments  should 
be  submitted  (in  duplicate  if  possible) 
to:  The  Air  Docket,  room  M-1500  (Mail 
Code  6102),  Waterside  Mall,  Attention: 
Docket  No.  A-90-35,  401  M  Street,  SW.. 
Washington.  DC  20460.  Materials 
relevant  to  this  rulemaking  are 
contained  in  Docket  No.  A-90-35,  and 
are  available  for  public  inspection  and 
photocopying  between  8:00  a.m.  emd 
5:30  p.m.  Monday  through  Friday.  The 
telephone  nimiber  is  (202)  260-7548 
and  the  facsimile  number  is  (202)  260- 
4400.  A  reasonable  fee  may  be  charged 
by  EPA  for  copying  docket  material. 
Those  wishing  to  notify  EPA  of  their 
intent  to  submit  adverse  comments  on 
this  action  should  contact  Todd 
Sherwood,  Certification  Division,  U.S. 
Environmental  Protection  Agency,  2565 
Pljnmouth  Road.  Aim  Arbor.  Michigan 
48105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Sherwood,  (313)  668-4405. 

SUPPLEMENTARY  INFORMATION: 

L  Introduction  and  Background 

On  February  19. 1993,  the  EPA 
promulgated  a  final  rulemaking 
requiring  manufacturers  of  light-duty 
vehicles  and  light-duty  trucks  to  install 
on-board  emission  control  diagnostics 
(OBD)  systems  on  such  vehicles 
beginning  in  model  year  1994.'  The 
regulations  promulgated  in  that  final 
rulemaking  require  that,  "If  a 
malfunction  has  previously  been 
detected,  the  MIL  may  be  extinguished 
if  the  malfunction  does  not  reoccur 
during  three  subsequent  sequential  trips 
during  which  engine  speed  is  within 
375  rpm,  engine  load  is  within  10 
percent,  and  the  engine's  warm-up 
status  is  the  same  as  that  under  which 
the  malfunction  was  first  detected,  and 
no  new  malfunctions  have  been 
detected."  ^  The  State  of  California,  in 
its  second  phase  of  OBD  requirements 


'  58  FR  9468.  February  19.  1993. 
»40CFR86.094-17(d). 
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(OBD  n),3  had  adopted  the  same 
requirement,  but  limited  its 
applicability  to  fuel  system  and  engine 
misfire  malfunctions.  In  contrast,  the 
federal  requirement  applies  to  all 
malfunctions.  For  non-fuel  system  and 
non-misfire  related  malfunctions,  the 
OBD  n  regulation  allowed  the  MIL  to  be 
extinguished  after  vmdergoing  three 
subsequent  trips  without  recurrence  of 
the  malfunction,  regardless  of  whether 
or  not  the  vehicle  experienced  similar 
engine  conditions  (i.e.,  engine  speed, 
engine  load,  engine  warm-up  as 
described  above)  during  the  subsequent 
trips. 

The  intent  behind  the  federal  OBD 
provision  was  to  have  the  MIL 
illuminated  for  any  and  all  malfunctions 
unless  it  could  be  verified  that  the 
malfunction  was  not  valid,  or  that  the 
malfunction  was  only  intermittent  and 
no  longer  existed.  Pursuant  to  that 
intent,  EPA  decided  to  require  that  the 
MIL  must  remain  illuminated  until  the 
vehicle  takes  three  subsequent  trips 
during  which  engine  conditions  are 
similar  and  the  malfunction  does  not 
reappear.  This  decision  was  made 
assuming  that  usually  only  one 
malfunction,  and  no  more  than  two  or 
three  malfunctions,  would  exist  on  a 
vehicle  at  any  given  time  with  one 
malfunction  trouble  code  stored  for 
each.  However,  because  of  the  way  most 
OBD  systems  are  designed,  one  real 
malfunction  may  cause  storage  of 
several  different  trouble  codes;  and,  a 
set  of  "similar  operating  conditions" 
are,  by  manufacturer  design  not  by 
regulation,  stored  for  each  trouble  code, 
not  one  set  for  each  malfunction. 
Consequently,  according  to  auto 
manufacturers,  two  or  three 
malfunctions  could  result  in  storage  of 
as  many  as  15  trouble  codes,  with  a  set 
of  similar  operating  conditions  stored  in 
the  memory  bank  of  the  on-board 
computer  for  each  of  15  trouble  codes, 
rather  than  each  of  three  malfunctions. 
As  a  result,  auto  manufacturers  have 
stated  that  they  are  forced  to  dedicate 
enough  computer  memory  to  store 
similar  engine  conditions  for  as  many  as 
50  to  200  trouble  codes,  depending  on 
the  number  of  codes  used  by  the 
manufacturer,  because  they  carmot  risk 
having  insufficient  storage  capacity  in 
the  unlikely  event  that  such  a  high 
number  of  malfunctions  are  detected 
and  trouble  codes  stored.  Such 
computer  memory  requirements  are 
costly,  are  inconsistent  with  California 
OBD  II  computer  memory  requirements, 
and,  as  explained  below,  are  not 


necessary  to  achieve  a  highly  effective 
OBD  system. 

n.  Requirements  of  this  Direct  Final 
Rulemaking 

This  direct  final  rulemaking  restricts 
the  applicability  of  the  requirement 
preventing  the  MIL  fix>m  being 
extinguished  unless  the  vehicle  takes 
three  subsequent  sequential  trips  where 
similar  engine  operating  conditions 
occur  and  the  malfunction  does  not 
reoccur.  The  "similar  engine 
conditions"  requirement  shall  be 
restricted  solely  to  the  fuel  system  and 
engine  misfire  related  malfunctions.  For 
all  other  malfunctions,  the  MIL  may  be 
extinguished  if  the  vehicle  experiences 
three  subsequent  sequential  trips  where 
the  malfunction  does  not  reoccur, 
regardless  of  engine  conditions. 

EPA  has  determined  that  it  is 
unnecessary  and  inappropriate  to 
require  "similar  engine  conditions"  to 
be  present  for  three  trips  before 
extinguishing  the  MIL  for  all  non-fuel 
system  and  non-misfire  related 
malfunctions.  The  similar  engine 
conditions  required  for  storage  relate  to 
engine  operating  speed  and  load.  Under 
the  regulations  initially  promulgated, 
these  conditions  would  need  to  be 
stored  for  all  malfunctions  so  that  a 
vehicle  passing  through  these  same 
conditions  without  re-detecting  the 
malfunction  would  be  allowed  to 
extinguish  the  MIL  xmder  the 
presumption  that  the  first  detection  was 
not  a  valid  detection.  However,  only 
fuel  system  and  engine  misfire  related 
malfunctions  eue  likely  to  occur 
exclusively  at  certain  speed  and  load 
conditions.  Therefore,  only  for 
malfunctions  associated  with  the  fuel 
system  or  engine  misfire  is  it 
appropriate  to  assure  the  vehicle  has 
been  operated  over  the  same  speed  and 
load  conditions  before  determining  the 
malfunction  is  not  recurring.  For  all 
other  malfunctions,  the  engine  speed 
and  load  are  not  pertinent  to  the 
decision  of  whether  the  first 
malfunction  detection  was  correct  or 
incorrect.  Therefore,  for  malfunctions 
other  than  those  associated  with  fuel 
system  or  engine  misfire,  the  vehicle 
will  still  have  to  undergo  three  trips 
without  re-detecting  the  malfunction, 
but  the  engine  speed  and  load  would 
not  be  considered  and,  therefore,  would 
not  have  to  be  stored  in  computer 
memory. 

It  is  important  to  note  that  recent 
revisions  to  the  California  OBD  II 
regulation  specify  three  "driving  cycles" 
rather  than  three  "trips"  prior  to 


extinguishing  the  MIL.*  The  revised 
OBD  II  requirements  define  a  driving 
cycle  as  "engine  startup,  and  engine 
shutoff,"  while  a  "trip"  is  specified  as 
vehicle  operation  of  sufficient  length 
such  that  all  components  other  than  the 
catalyst  and  evaporative  system  are 
monitored.  The  federal  OBD  regulation 
specifies  that  all  components  be 
monitored  periodically,  but  no  less 
frequently  than  once  per  Urban 
Dynamometer  Driving  Schedule  (UDDS) 
or  similar  "trip."  The  preamble  to  the 
Agency's  final  rulemaking  also  states 
that  all  components  monitored  by  the 
OBD  system  shall  be  evaluated  at  least 
once  every  trip,  with  one  CVS-72 
driving  cycle  qualifying  as  a  trip.^ 

Therefore,  under  the  OBD  II 
regulation,  MIL  illumination  associated 
with  a  specific  malfunction  can 
effectively  be  extinguished  after  three 
successful  monitoring  events  provided 
the  malfunction  is  not  again  detected*, 
regardless  of  whether  or  not  every 
component  has  been  monitored.  Under 
the  federal  OBD  use  of  the  term  "trip," 
the  same  holds  true.  The  intent  being 
that  three  subsequent  sequential 
successful  monitoring  events  occur 
without  again  detecting  the  malfunction 
prior  to  extinguishing  an  illuminated 
MIL  associated  with  that  malfunction. 

m.  Public  Participation  and  Effective 
Date 

The  Agency  is  publishing  this  action 
as  a  direct  final  rule  because  it  views  the 
changes  contained  herein  as 
noncontroversial  and  anticipates  no 
adverse  or  critical  comments.  This 
direct  final  rulemaking  alters  an  existing 
provision  by  reducing  the  required 
memory  of  vehicle  computers  and 
having  no  resultant  impact  on  OBD 
effectiveness  or  air  quality. 

This  action  will  be  effective  on 
October  2,  1995,  unless  EPA  is  notified 
by  September  1, 1995,  that  adverse  or 
critical  comments  will  be  submitted. 
Should  EPA  receive  such  notice,  EPA 
will  publish  one  action  withdrawing 
this  final  action  and  another  proposing 
this  action  and  requesting  comments. 


'Title  13,  California  Code  of  Regulations, 
§196B.l(d). 


''California  Air  Resources  Board  Mail-Out  #95- 
03. 

'The  CVS-72  driving  cycle  is  equivalent  to  the 
UDDS  as  defined  in  40  CFR  part  86.  Appendix  1. 
paragraph  (a). 

•Specifically,  the  MIL  may  be  extinguished  after 
three  subsequent  sequential  driving  cycles  during 
which  the  monitoring  system  responsible  for 
illuminating  the  MIL  functions  without  detecting 
the  malfunction. 
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rv.  Administrative  Requirements 

A.  Administrative  Designation 

Under  Executive  Order  12866,'  the 
Agency  must  determine  whether  the 
regulatory  action  is  "significant"  and 
therefore  subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely  affect 
in  a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition,  jobs, 
the  environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken  or 
planned  by  another  agency; 

(3)  materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or, 

(4)  raise  novel  legal  or  policy  issues  arising 
out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in  the 
Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
imder  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review.  Also,  this  rule  is  not 
subject  to  the  Unfunded  Mandates 
Reform  Act  of  1995,  signed  into  law  on 
March  22, 1995,  because  it  does  not 
have  costs  of  $100  million  or  more. 

B.  Reporting  and  Recordkeeping 
Requirements 

This  direct  final  rulemaking  does  not 
change  the  information  collection 
requirements  submitted  to  and 
approved  by  OMB  in  association  with 
the  OBD  final  rulemaking.^ 

C.  Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act  of  1980 
requires  Federal  agencies  to  identify 
potentially  adverse  impacts  of  federal 
regulations  upon  small  entities.  This 
direct  final  rulemaking  will  provide  a 
small  cost  savings  to  both  large  and 
small  volume  automobile  manufactiu^rs 
by  reducing  the  required  computer 
memory  capacity  of  their  vehicle 
computers.  This  direct  final  rulemaking 
will  have  no  impact  on  businesses 
which  manufacture,  rebuild,  distribute, 
or  sell  automotive  parts,  nor  those 
involved  in  automotive  service  and 
repair. 

Therefore,  pursuant  to  section  605(b) 
of  the  Regulatory  Flexibihty  Act,  5 
U.S.C.  605(B)  et  seq..  the  Administrator 


'  58  FR  51735  (October  4, 1993). 
•58  FR  9468,  February  19,  1993;  and.  59  FR 
38372,  July  28.  1994. 


certifies  that  this  regulation  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501  et  seq.,  and 
implementing  regulations,  5  CFR  Part 
1320,  do  not  apply  to  this  action  as  it 
does  not  involve  the  collection  of 
information  as  defined  therein. 

E.  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in  the 
aggregate;  or  by  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  action 
promulgated  today  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  action  has  the  net 
effect  of  reducing  burden  of  the  on- 
board diagnostic  systems  on  regulated 
entities.  Therefore,  the  requirements  of 
the  Unfunded  Mandates  Act  do  not 
apply  to  this  action. 

F.  Electronic  Copies  of  Rulemaking 
Documents 

Electronic  copies  of  the  preamble  and 
the  regulatory  text  of  this  direct  final 
rulemaking  are  available  on  the  Office  of 
Air  Quality  Planning  and  Standards 
(OAQPS)  Technology  Transfer  Network 
bulletin  Board  System  (TTNBBS). 
Instructions  for  accessing  TTNBBS  and 
downloading  the  relevant  files  are 
described  below. 

TTNBBS  can  be  accessed  using  a  dial- 
in  telephone  hue  (919)  541-5742  and  a 
1200,  2400,  or  9600  bps  modem 
(equipment  up  to  14.4  Kbps  can  be 
accommodated).  The  parity  of  the 
modem  should  be  set  to  N  or  none,  the 
data  bits  to  8,  and  the  stop  bits  to  1. 
When  first  signing  on  the  bulletin  board, 
the  user  will  be  required  to  answer  some 
basic  informational  questions  to  register 
into  the  system.  After  registering. 


proceed  through  the  following  options 

from  a  series  of  menus: 

(T)  bateway  to  TTN  Technical  Areas 

(Bulletin  Boards) 
(M)OMS 
(K)  Rulemaking  and  Reporting 

At  this  point,  the  system  will  list  all 
available  files  in  the  chosen  category  in 
chronological  order  with  brief 
descriptions.  File  information  can  be 
obtained  from  the  "READ.ME"  file.  To 
download  a  file,  the  user  needs  to 
choose  a  file  transfer  protocol 
appropriate  for  the  user's  computer  bom 
the  options  listed  on  the  terminal. 

I'l'NBBS  is  available  24  hours  a  day, 
7  days  a  week  except  Monday  morning 
from  8-12  Eastern  Time,  when  the 
system  is  down  for  maintenance  and 
backup.  For  help  in  accessing  the 
system,  call  the  systems  operator  at 
(919)  541-5384  in  Research  Triangle 
Park,  North  Carolina,  during  normal 
business  hours  Eastern  Time. 

List  of  Subjects  in  40  CFR  Part  86 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control,  Gasoline,  Motor 
vehicles.  Motor  vehicle  pollution, 
Reporting  and  recordkeeping 
requirements. 

Dated:  July  25, 1995. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  p^  86  of  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  86— CONTROL  OF  AIR 
POLLUTION  FROM  NEW  AND  IN-USE 
MOTOR  VEHICLES  AND  NEW  AND  IN- 
USE  MOTOR  VEHICLE  ENGINES: 
CERTIFICATION  AND  TEST 
PROCEDURES 

1.  The  authority  citation  for  part  86 
continues  to  read  as  follows: 

Authority:  Sees.  202,  203,  205.  206,  207, 
208,  215.  216,  217,  and  301(a).  Clean  Air  Act, 
as  amended  (42  U.S.C.  7521.  7522,  7524. 
7525,  7541,  7542,  7549,  7550,  7552,  and 
7601(a)). 

Subpart  A— {Amended] 

2.  Section  86.094-17  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  86.094-1 7    Emission  controi  diagnostic 
system  for  1994  and  later  light-duty 
vehicles  and  light-duty  trucics. 

***** 

(d)  The  MIL  shall  illuminate  and 
remain  illuminated  when  any  of  the 
conditions  specified  in  paragraphs  (a) 
and  (b)  of  this  section  are  met.  or 
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whenever  the  engine  control  enters  a 
default  or  secondary  mode  of  operation. 
The  MIL  shall  blink  imder  any  period  of 
operation  during  which  engine  misfire 
is  occurring  at  a  level  likely  to  cause 
catalyst  damage  as  determined  by  the 
manufacturer.  The  MIL  shall  also 
illuminate  when  the  vehicle's  ignition  is 
in  the  "key-on"  position  before  engine 
starting  or  cranking  and  extinguish  after 
engine  starting  if  no  malfunction  has 
previously  been  detected.  If  a  fuel 
system  or  engine  misfire  malfunction 
has  previously  been  detected,  the  MIL 
may  be  extinguished  if  the  malfunction 
does  not  reoccur  during  three 
subsequent  sequential  trips  during 
which  engine  speed  is  within  375  rpm, 
engine  load  is  within  10  percent,  and 
the  engine's  warm-up  status  is  the  same 
as  that  under  which  the  malfunction 
was  first  detected,  and  no  new 
malfimctions  have  been  detected,  If  any 
m£dfimction  other  than  a  fuel  system  or 
engine  misfire  malfunction  has  been 
detected,  the  MIL  may  be  extinguished 
if  the  malfunction  does  not  reoccur 
during  three  subsequent  sequential  trips 
during  which  the  monitoring  system 
responsible  for  illuminating  the  MIL 
functions  without  detecting  the 
malfunction,  and  no  new  malfimctions 
have  been  detected. 
*        «        •        *        • 

[FR  Doc.  95-18990  Filed  8-1-95;  8:45  am] 

BILUNG  CODE  6S6O-50-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  30  and  150 


[CGD  9&-900] 


RIN2115-AF07 


Bulk  Hazardous  Materials;  Correction 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Correction  to  final  rule. 

SUMMARY:  This  Document  contains 
corrections  to  the  final  rule  (CGD  95- 
900],  which  was  published  Thursday, 
June  29, 1995,  (60  FR  34043).  The  rule 
amends  the  regulations  on  carriage  of 
bulk  hazardous  materials  by  adding 
cargoes  recently  authorized  for  carriage 
or  added  to  the  International  Maritime 
Organization's  Chemical  Codes. 
EFreCTIVE  DATE:  This  rule  is  effective  on 
August  2,  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Curtis  G.  Payne,  Hazardous  Materials 
Branch,  (202)  267-1577. 


SUPPL£MENTARY  INFORMATION: 

Need  for  Correction 

As  published,  the  final  rule  contains 
typographical  errors  and  omissions 
which  may  prove  to  be  misleading  and 
are  in  need  correction. 

Correction  of  Publication 

Accordingly,  the  publication  on  Jime 
29, 1995,  of  the  final  rule  [CGD  95-900), 
which  was  the  subject  of  FR  Doc.  95- 
15749,  is  corrected  as  follows: 

1.  On  page  34045,  in  the  second 
column,  in  paragraph  2.c.  fourth  line, 
paragraph  2.e.  third  line,  paragraph  2.f. 
fourth  line,  paragraph  2.h.  foi^th  line, 
and  paragraph  2.i.  third  line,  the 
superscript  period  ""  should  be  a  bullet 

2.  On  the  same  page,  in  the  second 
column,  in  paragraph  2..  the  following 
words  should  be  in  bold  face  type: 

a.  Paragraph  2.c.,  fifth  line,  the  word 
"alkyl". 

b.  Paragraph  2.d.,  starting  on  the  fifth 
line,  the  words  "Poly(2-8)alkylene 
glycol  monoalkyl  (C1-C6)  ether 
acetate." 

c.  Paragraph  2.e.,  fifth  line,  the  word 
"Polydimethylsiloxane". 

d.  Paragraph  2.f.,  fifth  line,  the  word 
"mixtiu-e". 

e.  Paragraph  2.i.,  fourth  line,  the 
words  "Alcohols  (C13+)". 

3.  On  the  same  page,  in  the  third 
column,  in  paragraph  6.d.,  "(cl0+)" 
should  read  "(C10+)". 

4.  On  page  34046,  in  the  first  coliunn, 
in  paragraph  q.,  seventh  line,  add  a 
quotation  mark  before  the  word 
"Related". 

5.  On  the  same  page,  in  the  second 
column,  fourth  Une,  the  number  "7" 
should  be  "8". 

6.  On  the  same  page,  in  the  second 
column,  paragraph  s.  should  read  as 
follows: 

s.  In  the  "Chemical  name"  coliunn, 
remove  the  words  "Ethylene  glycol 
ethyl  ether"  and  add,  in  their  place,  the 
words  "Ethylene  glycol  ethyl  ether,  see 
Polk(2-8)alkylene  glycol  monoalkyl  (Cl- 
C6)  ether",  and  in  the  "Related  CHRIS 
codes"  column  for  the  new  entry,  add 
the  code  "PAG". 

7.  On  the  same  page,  in  the  second 
column,  in  paragraph  t.,  second  and 
third  lines,  add  a  quotation  mark  before 
the  word  "Diethyl", 

8.  On  the  same  page,  in  the  third 
column,  first  line,  add  "2  -  "  before  the 
word  "Ethoxyethyl". 

9.  On  the  same  page,  in  the  third 
column,  paragraph  ee.,  fourth  line,  add 
a  quotation  mark  before  the  word 
"Ethylene". 

10.  On  page  34047,  in  Table  1,  in  the 
entry  for  "Ammonia,aqueous,  see 


Ammonium  hydroxide",  the  letters 
"AMH"  should  be  removed  from  the 
"CHRIS  code"  column  to  the  "Related 
CHRIS  codes"  column;  and,  in  the  entry 
for  "Glycidyl  ester  of  ClO  trialkyl  acetic 
acid,  see  Glycidyl  ester  of  tridecyl  acetic 
acid",  the  letters  "GILT"  should  be 
moved  from  the  "CHRIS  code"  column 
to  the  "Related  CHRIS  codes"  column. 

11.  On  page  34048,  in  Table  l,in  the 
entry  for  "Octyl  phthalate,  see  Dialkyl 
{C7-C13)  pathalates",  the  letters  "DAN" 
should  be  moved  from  the  "CHRIS 
code"  column  to  the  "Related  CHRIS 
codes"  coliunn;  and,  in  the  entry  for 
"Oils,  edible:  Maize",  the  letters  "LEO/ 
OCO"  should  be  moved  from  the 
"CHRIS  code"  column  to  the  "Related 
CHRIS  codes"  colunm. 

12.  On  page  34049,  in  Table  1,  in  the 
entry  for  "Soyabean  oil  (epoxidized)", 
the  letters  "OSC/EVO"  should  be  moved 
from  the  "CHRIS  code"  column  to  the 
"Related  CHRIS  codes"  column;  in  the 
entry  for  "Tetraprophlbenzene,  see 
Alkyl(69-K)benzens",  the  letters  "AKB" 
should  be  moved  from  the  "CHRIS 
code"  column  to  the  "Related  CHRIS 
codes"  column;  in  the  entry  "1,3,5- 
Trioxane",  in  the  "Group  No."  column, 
replace  the  number  "*42"  with  "^41";  in 
the  entry  for  "Trixylyl  phosphate,  see 
Trixylenyl  posphate",  the  letters  "TRP" 
should  be  moved  from  the  "CHRIS 
code"  column  to  the  "Related  CHRIS 
codes"  column;  and,  in  the  entry  for 
"Urea  solution",  the  letters  "URE" 
should  be  moved  from  the  "CHRIS 
code"  column  to  the  "Related  CHRIS 
codes"  column. 

13.  On  the  same  page,  in  the  third 
column,  in  paragraph  e.,  third  line,  add 
a  quotation  mark  before  the  second 
letter  "N-";  and  in  paragraph  f.,  first 
line,  "Phenols"  should  be  "Phenols"; 

14.  On  page  34051,  in  Table  1,  in 
column  a.,  the  entry — 

"Bromochlorone-  thane"  should  read 
"Bromochloromethane"; 

"Dibromo-methane"  should  read 
"Dibromomethane"; 

"3,4-  Dichloro-  1-butene "should  "3,4- 
Dichloro- 1  -butene ' ' ; 

"N-(2-Methoxy-l-ethyl)-2-ethyl-6- 
methyl  chloro-acetanilide,  see 
Metolachlor"  should  read  "N-(2- 
Methoxy-1-methyl  ethyl)-2-ethyl-6- 
methyl  chloroacetanilide,  see 
Metolachlor"; 

"Nitro  propane  (20%),  Nitroethane 
(80%)'"  should  read  "Nitropropane 
(20%),  Nitroethane  (80%)  7";  and 

"Potassium  polysul  aide.  Potassium 
thiosulfate  solution  (41%  or  less)" 
should  read  "Potassium  polyslfide. 
Potassium  thiosulfate  solution  (41%  or 
less)". 
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Dated:  July  24. 1995. 
J.C.  Card, 

Rear  Admiral,  U.S.  Coast  Guard,  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

(FR  Doc.  95-18764  Filed  8-1-95;  8:45  am) 
BH.LING  COOE  4910-14-M 


46  CFR  Part  160 

[CGDM-IIO] 

RIN2115-AE96 

Recreational  lnflatat)le  Personal 
Flotation  Device  Standards 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  meeting;  request  for 

comments. 

SUMMARY:  The  Coast  Guard  published  an 
interim  rule  (IR)  on  Recreational 
Inflatable  Personal  Flotation  Device 
(PFD)  Standards  on  June  23, 1995, 
which  introduced  a  new  concept  for 
approval  of  PFDs,  the  "Life-Saving 
Index"  (LSIJ.  Comments  on  the  IR 
indicate  that  there  is  some  confusion 
and  imcertainty  about  use  of  the  LSI. 
The  Coast  Guard  will  conduct  a  public 
meeting  to  discuss  the  use  of  the  LSI  in 
the  approval  of  inflatable  PFDs.  This 
meeting  is  intended  for  PFD  and 
inflation  system  manufactiuers  and 
technical  experts  knowledgeable  in  the 
field  as  well  as  other  interested  parties. 
DATES:  The  meeting  will  be  held  August 
28, 1995,  from  9  a.m.  to  4  p.m.  Notice 
of  interest  in  participation  should  be 
made  by  August  23,  1995  to  ensure 
adequate  space  is  available.  Written 
material  must  be  received  not  later  than 
October  23. 1995. 

ADDRESSES:  The  meeUng  will  be  held  at 
U.S.  Coast  Guard  Headquarters,  Room 
2415.  2100  Second  Street,  SW, 
Washington,  DC  20593-0001.  Persons 
having  an  interest  in  participating  in  the 
meeting,  should  notify  the  Coast  Guard 
by  contacting  Mr.  Samuel  Wehr,  Office 
of  Marine  Safety,  Seciurity  and 
Environmental  Protection,  Attn:  G- 
MVI-3/14,  2100  Second  Street,  SW, 
Washington,  DC  20593-0001,  telephone 
(202)  267-1444  between  the  hours  of  8 
a.m.  and  4  p.m.  Monday  through  Friday 
except  Federal  holidays,  or  facsimile 
(202) 267-1069. 

Written  comments  may  be  mailed  to 
the  Executive  Secretary.  Marine  Safety 
Council  (G-LRA)  (CGD  94-110).  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street  SW.,  Washington,  DC  20593- 
0001,  or  may  be  dehvered  to  room  3406 
at  the  same  address  between  8  a.m.  and 
3  p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  niunber 
is  (202)  267-1477.  Comments  will 


become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  3406,  U.S.  Coast  Guard 
Headquarters,  between  8  a.m.  and  3 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Samuel  E.  Wehr,  Office  of  Marine 
Safety,  Seciirity  and  Environmental 
Protection,  Attn:  G-MVI-3/14,  2100 
Second  Street,  SW,  Washington,  DC 
20593-0001,  telephone  (202)  267-1444 
between  the  hours  of  8  a.m.  and  4  p.m. 
Monday  through  Friday  except  Federal 
hoUdays,  or  facsimile  (202)  267-1069. 
SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  has  received  comments 
indicating  that  the  "Life-Saving  Index" 
(LSI)  provisions  of  the  Recreation 
Inflatable  Personal  Flotation  Device 
Standards  IR  published  in  the  Federal 
Register  on  June  23, 1995  (60  FR  32836) 
are  confusing  and  have  caused 
uncertainty  for  manufacturers. 
Appendix  A  to  the  Draft  Regulatory 
Evaluation,  which  is  on  file  as  part  of 
the  docket  where  indicated  under 
ADDRESSES  and  was  sent  to 
manufacturers,  provides  a  great  deal  of 
guidance  on  how  to  apply  the  LSI 
provisions  in  the  approval  process. 
However,  to  facilitate  the  use  of  this 
method  for  approval  so  that  as  wide  a 
variety  as  possible  of  inflatable  PFDs 
can  be  approved,  the  Coast  Guard  is 
holding  this  meeting. 

The  agenda  for  the  August  28, 1995 
meeting  will  include  the  following 
topics: 

(1)  Overview  of  Appendix  A  to  the 
Draft  Regulatory  Evaluation. 

(2)  Response  to  questions  on  the 
information  in  Appendix  A  to  the  Draft 
Regulatory  Evaluation. 

(3)  Sample  calculations  of  LSIs  for 
representative  PFD  designs. 

(4)  Discussion  of  methods  to 
standardize  the  LSI  model. 

(5)  Discussion  of  potential  methods  to 
demonstrate  increased  wearability 
values  for  inflatable  PFDs. 

(6)  Coast  Guard  policy  on  annual 
review  and  revision  of  the  minimum  LSI 
value  required  for  approval  and  impact 
on  existing  approvals  issued  under  the 
LSI. 

(7)  Discussidn  of  PFD  information 
pamphlet  requirements  and 
standardization. 

Attendance  is  open  to  the  public,  but 
notice  of  intent  to  attend  the  meeting  is 
requested  in  order  that  adequate  space 
and  audio/visual  aids  can  be  provided. 
In  order  to  determine  what 
accommodations  need  to  be  arranged, 
persons  wishing  to  attend  the  meeting 
should  notify  Mr.  Samuel  Wehr  at  the 
number  Usted  imder  FOR  FURTHER 


INFORMATION  CONTACT  by  August  23, 
1995. 

Participants  are  reminded  that 
discussion  of  issues  outside  the  above 
agenda  may  be  limited  by  the  Coast 
Guard. 

With  advance  notice  and  as  time 
permits,  members  of  the  public  may 
make  oral  presentations  during  the 
meeting.  Persons  wishing  to  make  oral 
presentations  should  make  notification 
no  later  than  4  p.m.  Thursday,  August 
24, 1995.  Individuals  making  oral 
presentations  at  the  meeting  are 
encoLuaged  to  submit  a  written  copy  of 
their  remarks  for  the  rulemaking  docket. 

Interested  persons  are  also  invited  to 
participate  by  providing  written 
comments  as  requested  in  response  to 
the  IR  cited  above. 

If  as  an  outgrowth  of  this  meeting,  a 
standard  is  developed  for  the  LSI 
Model,  which  provides  a  suitable  basis 
for  the  evaluation  of  inflatable  PFDs 
under  46  CFR  160.076-27.  notice  of 
proposed  ndemaking  (NPRM)  or 
supplemental  NPRM  (SNPRM)  in  which 
the  Coast  Guard  discusses  and  proposes 
adoption  of  all  or  part  of  it,  will  be 
published  in  the  Federal  Register. 

Dated:  July  27. 1995. 
J.C.  Card, 

Rear  Admiral,  U.S.  Coast  Guard.  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

|FR  Doc.  95-19007  Filed  8-1-95;  8:45  am] 

BILUNG  CODE  4»1fr-1«-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[DA95-1524] 

Anti-Drug  Abuse  Act  of  1988 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  Order  will  amend  the 
Commission's  Rules  to  reflect  the 
correct  citation  to  the  Anti-Drug  Abuse 
Act  of  1988.  The  Commission  amended 
its  rules  to  be  in  compliance  with  the 
Anti-Drug  Abuse  Act  of  1988.  The 
piupose  of  this  Order  is  to  provide 
guidance  to  the  public  and  avoid  any 
potential  uncertainty. 

EFFECTIVE  DATE:  August  2.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  A.  Whitley.  Office  of  General 
Counsel.  (202)  418-1720. 
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SUPPLEMENTARY  INFORMATION: 

Order 

Adopted:  July  7. 1995;  Released:  July  10. 
1995 

In  the  Matter  of:  Amendment  of  Sections 
1.2001  and  1.2002  of  the  Commission's 
Rules. 

By  the  Managing  director: 

1.  By  this  Order,  we  amend  Sections 
1.2001  and  1.2002  of  the  Commission's 
Rules.  47  CFR  1.2001  and  1.2002  to 
reflect  the  correct  citation  to  the  Anti- 
Drug  Abuse  Act  of  1988.  21  U.S.C.  862. 
The  citation  to  this  act  was  changed 
subsequent  to  the  time  our  rules  were 
written. 

2.  Accordingly,  pursuant  to  Section 
0.231(b]  of  the  Conunission's  rules  47 
CFR  0.231(b),  It  is  ordered  that  Sections 
1.2001  and  1.2002  of  the  Commission's 
Rules,  47  CFR  1.2001, 1.2002  are 
amended  as  set  forth  below  effective 
upon  publication  in  the  Federal 
Register. 

Federal  Communications  Commission 
Andrew  S.  Fishel, 
Managing  Director. 

Rule  Changes 

PART  1— PRACTICE  AND 
PROCEDURE 

Part  1  of  chapter  I  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  part  1 
continues  to  read: 

Authority:  47  U.S.C.  151, 154.  303.  and 
309())  unless  otherwise  noted. 

2.  Section  1.2001  is  revised  to  read  as 
follows: 

§1.2001    Purpose. 

To  determine  eUgibility  for 
professional  and/or  commercial  licenses 
issued  by  the  Commission  with  respect 
to  any  denials  of  Federal  benefits 
imposed  by  Federal  and/or  state  courts 
under  authority  granted  in  21  U.S.C. 
862. 

3.  Section  1.2002  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 .2002    Applicants  required  to  submit 
information. 

(a)  In  order  to  be  eligible  for  any  new. 
modified,  and/or  renewed  instrument  of 
authorization  from  the  Commission, 
including  but  not  limited  to,     - 
authorizations  issued  pursuant  to 
sections  214,  301,  302,  303(1),  308, 
310(d),  318,  319,  325(b),  351,  361(b), 
362(b),  381,  and  385  of  the 
Communications  Act  of  1934,  as 
amended,  by  whatever  name  that 
instrument  may  be  designated,  all 
applicants  shall  certify  that  neither  the 


applicant  nor  any  party  to  the 
application  is  subject  to  a  denial  of 
Federal  benefits  that  includes  FCC 
benefits  pursuant  to  section  5301  of  the 
Anti-Drug  Abuse  Act  of  1988.  21  U.S.C. 
862.  If  a  section  5301  certification  has 
been  incorporated  into  the  FCC 
application  form  being  filed,  the 
apphcant  need  not  submit  a  separate 
certification.  If  a  section  5301 
certification  has  not  been  incorporated 
into  the  FCC  appUcation  form  being 
filed,  the  apphcant  shall  be  deemed  to 
have  certified  by  signing  the 
application,  unless  an  exhibit  is 
included  stating  that  the  signatiu^  does 
not  constitute  such  a  certification  and 
explaining  why  the  applicant  is  unable 
to  certify.  If  no  FCC  application  form  is 
involved,  the  applicant  must  attach  a 
certification  to  its  written  application.  If 
the  applicant  is  unable  to  so  certify,  the 
applicant  shall  be  ineligible  for  the 
authorization  for  which  it  appUed,  and 
will  have  90  days  from  the  filing  of  the 
appUcation  to  comply  with  this  rule.  If 
a  section  5301  certification  has  been 
incorporated  into  the  FCC  application 
form,  failure  to  respond  to  the  question 
concerning  certification  shall  result  in 
dismissal  of  the  appUcation  piu^uant  to 
the  relevant  processing  rules. 
•        *        •        •        * 

[FR  Doc.  95-18949  Filed  8-1-95;  8:45  am] 
BILUNQ  COOE  6n2-01-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  575 
[Docket  No.  9&-19;  Notice  2] 
RIN2127-AF-64 

Consumer  Information  Regulations; 
Fees  for  Course  Monitoring  Tires  and 
for  Use  of  Traction  Skid  Pads 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 

action:  Final  rule. 

SUMMARY:  This  rule  amends  NHTSA's 
consiuner  information  regulations  on 
uniform  tire  quality  grading  by 
establishing  fees  for  the  purchase  of 
treadwear  course  monitoring  tires  and 
for  the  use  of  the  traction  skid  pads  at 
NHTSA's  Uniform  Tire  QuaUty  Grading 
Test  Facility  in  San  Angelo,  Texas. 
DATES:  The  amendment  estabUshed  by 
this  final  rule  will  become  effective  on 
September  1, 1995. 


Any  petitions  for  reconsideration 
must  be  received  by  NHTSA  not  later 
than  September  1,  1995. 
ADDRESSES:  Any  petitions  for 
reconsideration  should  refer  to  the 
docket  and  notice  numbers  above  and 
be  submitted  to:  Docket  Section, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street. 
S.W.,  Washington,  D.C.  20590.  Docket 
hours  are  9:30  a.m.  to  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
CUve  Van  Orden,  Office  of  Vehicle 
Safety  Compliance,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590.  (202-366-2830). 
SUPPLEMENTARY  INFORMATION:  This  rule 
was  preceded  by  a  notice  of  proposed 
rulemaking  (NPRM)  that  NHTSA 
published  on  March  24, 1995  (60  FR 
15529).  The  NPRM  noted  that  under 
uniform  tire  quaUty  grading  (UTQG) 
standards  at  49  CFR  575.104,  tires  must 
be  labelled  with  information  indicating 
their  relative  performance  in  the  areas  of 
treadwear,  traction,  and  temperature 
resistance.  For  the  purpose  of  evaluating 
treadwear  performance,  NHTSA 
established  a  400  mile  roadway  course 
near  San  Angelo,  Texas,  which  is 
designed  to  produce  treadwear  riates  that 
are  generally  representative  of  those 
encountered  by  tires  in  public  use. 
Under  the  UTQG  standards,  the 
projected  mileage  obtained  for  tested 
tires  must  be  corrected  to  accoimt  for 
environmental  and  other  variations  that 
occur  during  testing  on  the  course.  This 
is  done  by  comparing  the  periormance 
of  the  tested  tires  to  that  of  course 
monitoring  tires  run  in  the  same 
convoy.  The  course  monitoring  tires  are 
specially  manufactured  under 
controlled  conditions  so  that  they  can 
be  used  as  a  grading  standard,  and  are 
made  available  by  NHTSA  for  purchase 
at  the  San  Angelo  test  facility. 

The  NPRM  noted  that  the  UTQG 
standards  also  require  that  tire  traction 
be  evaluated  on  skid  pads  that  have 
specified  locked-wheel  traction 
coefficients.  Two  of  these  traction  skid 
pads  have  been  constructed  at  NHTSA's 
faciUty  in  San  Angelo,  as  well  as  at 
several  commercial  facilities  that  may 
also  be  used  by  tire  manufacturers. 

The  NPRM  stated  that  an  audit 
conducted  by  the  Department  of 
Transportation's  Office  of  Inspector 
General  (OIG)  concluded  that  NHTSA 
was  not  recovering  the  full  cost  of  the 
course  monitoring  tires  that  it  sells  at 
San  Angelo  and  was  not  charging  a  user 
fee  for  the  use  of  the  traction  skid  pads 
at  that  faciUty,  contrary  to  the 
requirements  of  Office  of  Management 
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and  Budget  (OMB)  Circular  A-25, 
which  establishes  Federal  poHcy 
regarding  fees  assessed  for  Government 
services  and  for  the  sale  or  use  of 
Government  goods  or  resources.  To 
address  these  deSciendes,  the  NPRM 
proposed  to  establish  $379.00  as  the  fee 
for  each  coiu^e  monitoring  tire  that 
NHTSA  sells,  and  to  assess  a  user 
charge  of  $288  per  day  for  the  use  of  the 
traction  skid  pads  at  San  Angelo.  The 
NPRM  included  calculations  showing 
these  amounts  to  be  the  minimiun 
necessary  for  NHTSA  to  recover  the 
direct  and  indirect  costs  that  it  inciirs  in 
furnishing  these  goods  and  services. 

Two  comments  were  submitted  in 
response  to  the  NPRM.  The  first  of  these 
was  from  Standards  Testing  Labs  (STL) 
of  Massillon,  Ohio.  STL  challenged  the 
statement  in  the  NPRM  that 
manufactiu^rs  are  not  restricted  to  the 
use  of  the  traction  skid  pads  at  NHTSA's 
£acility  La  San  Angelo,  and  may  instead 
use  those  at  any  commercial  facility. 
STL  contended  that  the  list  of 
commercial  facilities  provided  in  the 
NPRM  included  ones  that  were 
abandoned  and  others  that  are  ill  suited 
to  meet  the  grade  testing  criteria  of  the 
UTQG  standards.  STL  further  contended 
that  the  statement  regarding  the 
availability  of  commercial  facilities  is 
undermined  by  the  fact  that  these 
facilities  were  already  in  existence 
when  NHTSA  constructed  traction  skid 
pads  at  San  Angelo,  and  that  the  agency 
has  since  replaced  the  pads  at  least  once 
in  their  original  location,  and  then 
relocated  the  pads  to  an  oval  track  with 
all  new  asphalt  and  concrete  surfaces.  In 
STL's  opinion,  these  actions  were  taken 
so  that  a  facility  meeting  the 
requirements  of  the  UTQG  standards 
would  be  available. 

STL  further  contended  that  because 
NHTSA  built  and  must  maintain 
traction  skid  pads  at  San  Angelo  in 
order  to  test  assigned  grades  for  traction 
compliance  purposes,  the  agency  inciurs 
little  if  any  additional  costs  in  making 
the  facility  available  for  grade 
assignment  pxuposes.  STL  estimated 
that  the  proposed  fee  for  the  traction 
skid  pads  will  increase  user  costs  by 
70%,  and  will  produce  a  decrease  in  the 
voliune  of  testing.  If  costs  are  to  be 
shared,  STL  stated  it  would  be  more 
equitable  for  the  user  fee  to  be  imposed 
on  a  "per  set"  rather  than  a  "daily" 
basis,  since  testing  for  any  given  day  is 
sometimes  aborted  through  no  fault  of 
the  tester,  due  primarily  to  changes  in 
the  weather  or  to  pad  instability. 

In  response  to  tne  first  issue  raised  by 
STL,  NHTSA  notes  that  it  identified 
commercial  facilities  with  traction  skid 
pads  in  the  NPRM  to  support  the 
agency's  position  that  the  government  is 


not  acting  in  a  sovereign  capacity  in 
making  the  San  Angelo  facility  available 
for  traction  tests,  and  that  it  may 
accordingly  charge  a  market  rate  for 
those  services,  as  provided  in  OMB 
Circular  A-25.  This  listing  was  not 
intended  to  suggest  that  all  of  the  named 
facilities  are  well  suited  to  meet  the 
grade  testing  criteria  of  the  UTQG 
standards.  "ITie  capability  of  any  of  these 
facilities  to  meet  those  criteria  is  a 
matter  of  objective  analysis  that  does 
not  turn  on  whether  the  facility 
predated  NHTSA's  construction  of 
traction  skid  pads  at  San  Angelo. 

STL's  contention  that  NHTSA  incurs 
little  if  any  additional  costs  in  making 
the  traction  skid  pads  at  San  Angelo 
available  for  commercial  use  is 
erroneous.  Any  use  of  the  facility 
contributes  to  the  deterioration  of  the 
skid  pad  surfaces,  and  reduces  the 
service  life  of  monitoring  and 
maintenance  support  equipment.  Even 
if  this  were  not  the  case,  NHTSA  would 
still  be  obligated  to  impose  a  user  fee  for 
the  use  of  the  traction  skid  pads.  As 
noted  in  the  NPRM,  OMB  Circular  A- 
25  expresses  the  general  policy  that  "[a] 
user  charge  .  .  .  will  be  assessed  against 
each  identifiable  recipient  for  special 
benefits  derived  from  Federal  activities 
beyond  those  received  by  the  general 
public."  The  OIG  cited  this  policy  in  its 
audit  report  findings  that  NHTSA's 
failure  to  assess  a  fee  for  the  use  of  the 
traction  skid  pads  was  contrary  to  the 
requirements  of  OMB  Circular  A-25. 
The  agency  proposed  a  user  fee  for  the 
traction  skid  pads  at  San  Angelo  in 
order  to  correct  this  deficiency. 

As  noted  in  the  NPRM,  NHTSA 
proposed  a  fee  of  $288.00  per  day  for 
the  use  of  the  traction  skid  pads  at  San 
Angelo  by  performing  the  following 
calculation,  based  on  an  equivalent  of 
360  days  of  industry  use  in  1993: 

Skid  pad  calibration  expenses  ....  $6,210 
General  £acility  costs  relating  to 

skid  pads  7,140 

Depreciable  items  (skid  system, 

water    truck,    air    compressor, 

skid    track,    tractor    sweeper, 

equipment,  buildings] 65,904 

Salaries  relating  to  skid  pads 24,375 

Total 103,629 

$103,629/360  days  industry  use 
=  S287.86  cost  per  day. 

Since  NHTSA  recognizes  that  some 
users  may  hot  need  a  full  day  to  conduct 
traction  testing,  and  that  some  tests  may 
have  to  be  aborted  for  reasons  beyond 
the  user's  control,  such  as  weather 
conditions  or  pad  instability,  the  agency 
agrees  with  STL's  contention  that  it 
would  be  more  equitable  for  the  user  fee 
to  be  imposed  on  something  other  than 


a  "daily"  basis.  STL  recommended  that 
the  fee  instead  be  imposed  on  a  "per 
set"  basis.  Because  inefficiencies  may 
result  in  some  users  taking  longer  than 
others  in  performing  each  "set,"  NHTSA 
has  concluded  that  it  would  be  more 
reasonable  for  the  fee  to  be  calculated  at 
an  hourly  rate.  The  UTQG  facility  at  San 
Angelo  is  open  each  day  for  eight  and 
one-half  hours,  from  7:30  am  to  4:00 
pm.  Based  on  a  daily  rate  of  $288.00,  the 
hourly  rate  would  be  $34.00.  NHTSA  is 
adopting  this  hourly  rate  as  the  user  fee 
for  the  traction  skid  pads  at  San  Angelo. 
Fees  will  be  assessed  at  this  hourly  rate 
for  each  hour  and  for  each  fraction  of  a 
hour  that  the  traction  skid  pads  are 
used. 

A  second  comment  was  submitted  in 
response  to  the  NPRM,  by  the  Rubber 
Manufactiu«rs  Association  (RMA),  on 
behalf  of  U.S.  tire  manufactiuers.  The 
RMA  took  exception  to  the  proposed 
charge  of  $379.00  for  each  course 
monitoring  tire  that  NHTSA  sells,  on  the 
basis  that  manufacturers  are  obliged  to 
purchase  these  tires  from  a  single 
source — ^the  Federal  government — and 
that  such  a  circumstance  can  lead  to 
what  the  RMA  characterized  as 
excessive  "monopoly-type"  pricing.  The 
RMA  acknowledged  that  the 
government  must  cover  its  costs  in 
setting  the  purchase  price  for  course 
monitoring  tires,  but  requested  that 
NHTSA  devise  a  plan  for  controlling 
and  reducing  overhead  costs  to  keep  the 
program  efficient  for  tire  manufacturers 
and  effective  for  U.S.  taxpayers. 

NHTSA  proposed  a  charge  of  $379.00 
for  each  course  monitoring  tire,  which 
was  derived  by  performing  the 
following  calculation  for  the  700  course 
monitoring  tires  that  are  purchased 
annually  by  the  agency: 
Purchase  price  of  course  mon- 
itoring tires  $175,000 

General  facility  costs  relating 

to  tires  3,400 

Warehouse  storage  fees  24,000 

Salaries  relating  to  tires  29,825 

Testing  fees  to  establish  base 
course  wear  rate  for  tires  32,800 

Total _ 265,025 

Number  of  tires  purchased= 

700 
$265,025/700  =  $378.61  cost 

per  tire. 

Two-thirds  of  the  $379.00  proposed 
charge  is  attributable  to  NHTSA's 
acquisition  cost  of  $250.00  for  each  tire. 
That  price,  which  is  set  by  the  tire's 
manufacturer,  is  a  matter  beyond  the 
government's  control.  An  additional 
$45.00  is  attributable  to  the  testing  that 
NHTSA  must  perform  to  establish  the 
base  course  wear  rate  for  these  tires. 
Warehousing  expenses  result  in  an 
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additional  charge  of  $34.00  for  each  tire. 
The  only  component  of  the  proposed 
charge  attributable  to  overhead  expenses 
is  the  $50.00  that  covers  general  facility 
costs  and  salaries  relating  to  the  testing, 
maintenance,  and  sale  of  the  tires.  In 
order  to  control  these  costs,  NHTSA 
uses  a  minimal  staff  and  relies 
extensively  on  electronic  mail  in 
processing  orders  for  course  monitoring 
tiies.  The  $50.00  overhead  expense 
represents  thirteen  percent  of  the  sale 
price  of  each  tire,  an  amount  that 
appears  quite  reasonable,  particularly 
when  compared  to  overhead  charges  in 
the  range  of  110  to  150  percent  that  are 
applied  within  the  tire  industry. 
Although  it  recognizes  that  it  is  the  only 
source  for  the  piirchase  of  these  tires,  as 
a  government  agency,  NHTSA  is  in  no 
position  to  take  advantage  of  this 
situation  by  charging  what  the  RMA 
characterizes  as  "monopoly"  rates.  If  it 
recovered  more  than  its  actual  costs  in 
the  sale  of  course  monitoring  tires, 
NHTSA  would  be  in  violation  of  a  law 
that  prohibits  government  agencies  from 
augmenting  the  funds  that  they  are 
appropriated  by  Congress.  In  view  of 
these  circumstances,  NHTSA  is 
adopting  the  proposed  charge  of  $379.00 
as  the  fee  for  the  course  monitoring  tires 
that  it  sells. 

Rulemaking  Analyses  and  Notices 

1.  Executive  Order  12866  (Federal 
Regulatory  Planning  and  Review)  and 
DOT  Regulatory  Policies  and  Procedures 

This  rulemaking  action  was  not 
reviewed  under  E.0. 12866.  NHTSA  has 
analyzed  this  rulemaking  action  and 
determined  that  it  is  not  "significant" 
within  the  meaning  of  the  Department 
of  Transportation's  regulatory  policies 
and  procedures. 

2.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  NHTSA  has  evaluated 
the  effects  of  this  action  on  small 
.entities.  Based  upon  this  evaluation,  I 
certify  that  the  amendment  resulting 
from  this  rulemaking  wUl  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  the  agency  has  not 
pr^ared  a  regulatory  flexibility 
analysis. 

The  agency  believes  that  motor 
vehicle  and  tire  manufacturers  and  tire 
brand  owners  typically  do  not  qualify  as 
small  entities.  This  amendment  may 
affect  small  businesses,  small 
organizations,  and  small  governmental 
units  to  the  extent  that  these  entities 
purchase  vehicles  and  tires.  However, 
because  the  user  fees  established 
through  this  amendment  can  be  spread 


across  a  manufacturer's  entire 
production,  the  amendment  should 
have  a  negUgible  cost  impact  on 
vehicles  and  tires.  For  these  reasons, 
vehicle  manufacturers,  small 
businesses,  small  organizations,  and 
small  governmental  units  that  purchase 
motor  vehicles  should  not  be 
significantly  affected  by  these  user  fees. 


3.  Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contadned  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rule  does  not  have  sufficient 
Federalism  implications  to  warrant 
preparation  of  a  Federahsm  Assessment. 
No  State  laws  will  be  affected. 

4.  National  Environmental  Policy  Act 

The  agency  has  considered  the 
environmental  implications  of  this  rule 
in  accordance  with  the  National 
Environmental  PoUcy  Act  of  1969  and 
determined  that  it  wUl  not  significantly 
affect  the  human  environment. 

5.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  P.L.  96-511,  the 
agency  notes  that  there  are  no 
information  collection  requirements 
associated  with  this  rulemaking  action. 

6.  Civil  Justice  Reform 

This  rule  does  not  have  any 
retroactive  effect.  Under  section  103(d) 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (49  U.S.C.  30111), 
whenever  a  Federal  motor  vehicle  safety 
standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  Section  105  of  the 
Act  (49  U.S.C.  30161)  sets  forth  a 
procedm«  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  575 

Consumer  protection.  Labeling,  Motor 
vehicle  safety.  Motor  vehicles.  Rubber 
and  rubber  products.  Tires. 

In  consideration  of  the  foregoing, 
§575.104,  Uniform  tire  quality  grading 
standards,  in  Title  49  of  the  Code  of 
Federal  Regulations  at  Part  575,  is 
amended  as  follows: 

PART575-{AMENDED] 

1.  The  authority  citation  for  Part  575 
will  continue  to  read  as  follows: 


Authority:  49  U.S.C.  322.  30111,  and 
30123;  delegation  of  authority  at  49  CFR  1.50. 

2.  A  new  Appendix  D  is  added  to 
§  575.104,  to  read  as  follows: 

§  575.1 04    Unit orm  tire  quality  gndinq 
standards. 


Appendix  D— User  Fees 

1.  Course  h4oni taring  Tires:  A  fee  of 
$379.00  will  be  assessed  for  each  course 
monitoring  tire  purchased  from  NHTSA  at 
Goodfellow  Air  Force  Base,  San  Angelo, 
Texas  This  fee  is  based  upon  the  direct  and 
indirect  costs  attributable  to:  (a)  The 
purchase  of  course  monitoring  tires  by 
NHTSA,  (b)  a  pro  rata  allocation  of  salaries 
and  general  fecility  costs  associated  with 
maintenance  of  the  tires,  (c)  warehouse 
storage  fees  for  the  tires,  and  (d)  testing  fees 
paid  by  NHTSA  to  establish  the  base  course 
wear  rate  for  the  tires. 

2.  Use  of  Government  Traction  Skid  Pads: 
A  fee  of  $34.00  will  be  assessed  for  each 
hour,  or  fraction  thereof,  that  the  traction 
skid  pads  at  Goodfellow  Air  Force  Base,  San 
Angelo,  Texas  are  used.  This  fee  is  based 
upon  the  direct  and  indirect  costs 
attributable  to:  (a)  depreciation  on  facilities 
and  equifmieot  comprising  or  used  in 
conjunction  with  the  traction  skid  pads  (i.e., 
skid  system,  water  truck,  air  compressor,  skid 
track,  tractor  sweeper,  equipment,  buildings), 
(b)  the  calibration  of  the  traction  skid  pads, 
and  (c)  a  pro  rata  allocation  of  salaries  «nd 
general  facility  costs  associated  with 
maintenance  of  the  traction  skid  pads 

3.  Fee  payments  shall  be  by  check,  draft, 
money  order,  or  Electronic  Funds  Transfer 
System  made  payable  to  the  Treasurer  of  the 
United  States. 

4.  The  fees  set  forth  in  this  Appendix 
continue  in  effect  until  adjusted  by  the 
Administrator  of  NHTSA.  The  Administrator 
reviews  the  fees  set  forth  in  this  Appendix 
and,  if  appropriate,  adjusts  them  by  rule  at 
least  every  2  years. 

Issued  on:  July  27, 1995. 
Ricardo  Martiiiez. 
Administrator 
[FR  Doc.  95-19018  Filed  8-1-95;  8:45  am] 
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Administration 

50  CFR  Parts  210, 216, 250. 270.  and 
604 
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RIN  0648-AI08 
Removal  of  Regulations 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


39272     Federal  Register  /  Vol.  60.  No.  148  /  Wednesday,  August  2,  1995  /  Rules  and  Regulations 


action:  Final  rule. 


SUMMARY:  NMFS  amends  the  Ccxle  of 
Federal  Regulations  (CFR)  to  remove 
regulations  that  are  no  longer  needed. 
This  action  is  consistent  with  the 
President's  Regulatory  Reform  Initiative. 
EFFECTIVE  DATE:  August  2,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  H.  Darcy,  NMFS,  301/713-2344. 

SUPPLEMENTARY  information: 

On  March  4, 1995,  as  part  of  the 
President's  Regulatory  Reform  Initiative, 
the  President  directed  agencies  to 
conduct  a  page-by-page  review  of  all 
regulations  and  eUminate  or  revise  those 
that  are  outdated  or  otherwise  in  need 
of  reform.  After  conducting  a  review  of 
50  CFR  parts  210,  216  (subparts  G  and 
H),  250,  270,  and  604,  it  was  determined 
that  they  were  not  needed  and  could  be 
removed. 

50  CFR  Part  210 

Part  210  contains  regulations  that 
were  promulgated  under  the  North 
Pacific  Fisheries  Act  of  1954,  which 
implemented  the  International 
Convention  for  the  High  Seas  Fisheries 
of  the  North  Pacific  Ocean.  After  that 
convention  was  replaced  by  the 
Convention  for  the  Conservation  of 
Anadromous  Stocks  in  the  North  Pacific 
Ocean,  the  1954  statute  was  repealed  by 
Pubhc  Law  102-567.  Thus,  part  210  is 
without  statutory  basis  and  is  being 
removed. 

50  CFR  Part  216,  Subparts  G  and  H 

Sections  101(a)(2).  101(a)(3)(A),  and 
101(b)  of  the  Marine  Mammal  Protection 
Act  (MMPA)  (16  U.S.C.  1371(a)(2), 
1371(a)(3)(A),  and  1371(b))  authorize 
the  Assistant  Administrator  for 
Fisheries.  NOAA  (AA)  to  (1)  issue 
regulations  governing  the  taking  of 
marine  mammals  incidental  to 
commercial  fishing  operations;  (2) 
waive  section  101 's  moratorium  on  the 
taking  and  importing  of  marine 
mammals  under  the  AA's  jurisdiction, 
and  adopt  regulations  with  respect  to 
the  taking  and  importing  of  such 
mammals;  and  (3)  prescribe  regulations 
governing  the  taking  of  depleted  marine 
mammals  by  any  Indian.  Aleut,  or 
Eskimo,  respectively.  In  prescribing 
regulations  to  carry  out  the  provisions  of 
these  sections,  section  101  requires  that 
the  procedures  of  section  103  (16  U.S.C. 
1373)  be  followed.  Section  103(d) 
requires  that  regulations  be  made  on  the 
record  after  opportunity  for  an  agency 
hearing  on  such  regulations  and  on  any 
determination  by  the  AA  to  waive  the 


moratorium  pursuant  to  section 
101(a)(3)(A)  (16  U.S.C.  1371(a)(3)(A)). 

On  March  5,  1975  (40  FR  10183), 
NMFS  issued  nUes  of  practice  and 
procedure  for  all  hearings  conducted 
pursuant  to  section  103(d).  Subpart  G  of 
part  216  contains  these  rules.  Since  that 
time,  MMPA  103(d)  hearings  have  been 
held  for  only  six  rulemaking 
proceedings.  As  a  result  of  amendments 
to  the  MMPA  in  1984, 1991,  and  1994, 
it  is  unlikely  that  section  103(d) 
hearings  will  be  conducted  in  the 
foreseeable  future.  If  section  103(d) 
rules  of  practice  and  procedure  are 
needed  in  the  future,  NMFS  will 
provide  parties  and  the  presiding 
Administrative  Law  Judge  with 
proposed  guidance  for  conducting  the 
proceeding.  As  part  of  the  pre-hearing 
conference,  the  participants  wtU 
determine  the  process  for  conducting 
the  hearing.  Subpart  H  of  part  216 
contains  only  a  reference  note  that  is  no 
longer  needed.  Because  part  216 
subparts  G  and  H  are  no  longer 
necessary,  they  are  being  removed. 

50  CFR  Fart  250 

Part  250  of  title  50  CFR  contains 
regulations  that  implemented  section  4 
of  the  Fish  and  Wildlife  Act  of  1956  (16 
U.S.C.  742c).  which  estabUshed  a 
Fisheries  Loan  Fund  (Fimd).  Under  that 
Act,  the  Fund  ceased  to  exist  on 
September  30, 1986.  and  any  balance 
remaining  in  the  Fund  was  transferred 
to  the  Treasury  as  miscellaneous 
receipts.  Thus,  part  250  is  no  longer 
needed  and  is  being  removed. 

50  CFR  Part  270 

Part  270  of  tide  50  CFR  governs  the 
establishment  and  conduct  of  Fish  and 
Seafood  Promotional  Councils 
(Councils)  under  the  authority  of  the 
Fish  and  Seafood  Promotion  Act  of 
1986.  That  Act  autiiorized  the 
establishment  of  a  National  Coimcil  to 
carry  out  generic  marketing  programs, 
including  consumer  education  and 
research.  Congress  funded  the  National 
Council,  but  did  not  fund  the  Regional 
Councils.  Funding  for  the  National 
Council  expired  in  fiscal  year  1991;  no 
Regional  Councils  have  been  established 
by  the  industry,  and  NMFS  is  unaware 
of  any  plans  to  do  so.  Therefore,  part 
270  is  no  longer  needed  and  is  being 
removed. 

50  CFR  Part  604 

Part  604  of  title  50  CFR  contains 
abbreviated  summaries  of  laws,  other 
than  the  Magnuson  Fishery 
Conservation  and  Management  Act,  that 


are  applicable  to  the  development  of 
fishery  management  plans.  The 
information  in  part  604  is  readily 
available  to  the  public  elsewhere,  and 
its  maintenance  in  part  604  is  not 
needed.  Therefore,  part  604  is  being 
removed. 

Classification 

Because  this  rule  only  removes 
regulations  that  are  no  longer  necessary, 
no  useful  purpose  would  be  served  by 
providing  prior  notice  and  opportunity 
for  public  comment  on  this  rule. 
Accordingly,  under  5  U.S.C.  553(b)(B), 
the  AA.  for  good  cause,  finds  that  it  is 
unnecessary  to  provide  prior  notice  and 
an  opportvuiity  for  public  comment  for 
this  rule.  Also,  because  this  rule  only 
removes  regulations  that  are  no  longer 
needed,  the  AA.  for  good  cause,  finds 
that  no  useful  purpose  would  be  served 
by  delaying  the  rule's  effective  date  for 
30  days.  Therefore,  this  rule  is  made 
effective  upon  publication. 

This  final  rule  has  been  determined  to 
be  not  significant  for  the  purposes  of 
E.O.  12866. 

List  of  Subjects 

50  CFR  Part  210 

Fisheries. 

50  CFR  Part  216 

Administrative  Practice  and 
procedure.  Imports,  Indians,  Marine 
Mammals,  Penalties,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

50  CFR  Part  250 

Fisheries,  Fishing  vessels,  Loan 
programs-business,  Reporting  and 
recordkeeping  requirements. 

50  CFR  Part  270 

Administrative  practice  and 
procedure,  Fisheries,  Reporting  and 
recordkeeping  requirements.  Seafood. 

50  CFR  Part  604 

Administrative  practice  and 
procedure.  Fisheries,  Fishing. 

Dated:  July  26. 1995. 
Richard  H.  Schaefer, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  210;  part  216, 
subparts  G  (consisting  of  §§  216.70- 
216.90)  and  H  (Note);  and  parts  250, 
270,  and  604  are  removed;  and 
subchapter  H  is  vacated. 
[FR  Doc.  95-18897  Filed  8-1-95;  8:45  am] 
BILUNQ  CODE  3S10-22-F 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  put)lic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  ttiese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Organization  and  Operations  of 
Federal  Credit  Unions 

AQENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Proposed  rule. 

summary:  The  NCUA  Board  (Board)  is 
committed  to  providing  federal  oredit 
imions  (FCUs)  greater  flexibility  in 
pursuing  lending  opportunities  that  are 
consistent  with  principles  of  safety  and 
soundness.  The  NCUA  Board  is 
therefore  proposing  to  amend  its 
regulations  on  loan  participation  to 
broaden  loan  participation  authority  by 
removing  the  requirement  that  the 
participation  agreement  precede  loan 
disbursement. 

DATES:  Comments  must  be  postmarked 
or  posted  on  the  NCUA  electronic 
bulletin  board  by  October  2, 1995. 
ADDRESSES:  Send  comments  to  Becky 
Baker,  Secretary  of  the  Board,  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  Virginia 
22314-3428. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  F.  Rupp.  Staff  Attorney,  Office  of 
General  Counsel,  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428  or 
telephone:  (703)  518-6540. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

NCUA's  current  "participation  loan" 
regulation  requires  the  participation 
agreement  to  precede  any  disbursement 
of  the  loan  proceeds.  When  Section 
701.22  of  NCUA's  Rules  and 
Regulations  was  originally  issued,  the 
Board  discussed  the  term 
"participation"  as  follows: 

In  granting  Federal  credit  unions  the  power 
to  participate  in  making  loans  to  members. 
Congress  was  using  the  term  "participation" 
to  mean  arrangements  made  prior  to  or  at  the 
time  of  origination  and  carried  out  within  a 


reasonable  time  thereafter.  Thus,  107(13)  (of 
the  Federal  Credit  Union  Act,  12  U.S.C. 
§  1757(13))  was  adopted  to  allow  Federal 
credit  imions  to  sell  certain  loans  subsequent 
to  origination  •  •  • 

43  FR  51610  (November  6, 1978). 
However,  the  Board  amended  its 
opinion  in  1981  as  follows: 

The  p)articipation  regulation  applies  where 
a  third  p>arty  funnels  funds  into  the  credit 
union  with  the  intent  of  actually 
participating  in  making  the  loan,  for  example 
where  the  participant  will  assist  in  preparing 
the  loan  docimientation  and  the  participant's 
funds  will  actually  be  disbursed  at 
origination.  The  participation  regulation  does 
not  apply  when  an  organization  merely 
arranges  to  purchase  loans  subsequently 
originated  by  the  credit  union. 

49  FR  31660  (June  17, 1981). 

In  1991,  the  Board  considered  but 
later  rejected  changes  which  would 
have  amended  the  definition  of 
"participation  loan"  and  deleted  the 
requirement  that  the  loan  participation 
agreement  precede  loan  disbursement. 
"The  Board  was  concerned  that: 

FCUs  may  have  a  decreased  interest  in 
properly  underwriting  a  loan  if  they  know 
they  can  later  reduce  their  risk  by  selling 
participation  interests  in  it.  Alternatively, 
FCUs  interested  in  obtaining  a  participation 
after  the  loan  is  made  may  not  properly 
investigate  the  loan  and  may  instead  rely  on 
the  original  participants  to  have  properly 
underwritten  the  loan.  FCUs  may  jump  in 
without  a  proper  due  diligence  review. 

56  FR  15034, 15035  (April  15,  1991). 

The  Board  now  believes  that  the 
concerns  it  expressed  in  1991  can  be 
addressed  through  the  FCUs  exercise  of 
due  diUgence  before  entering  into 
participation  agreements  as  required  in 
this  proposal.  The  FCU  is  still  required 
to  have  a  master  participation 
agreement.  The  proposal  does  not 
specify  at  what  point  the  agreement 
must  be  executed.  The  Board  invites 
comment  on  whether  the  rule  should 
require  that  the  agreement  (without 
identifying  the  specific  loans)  must  be 
in  place  prior  to  the  disbursement  of  the 
loan  if  the  loan  is  intended  for 
participation,  and  prior  to  the  sale  of  the 
loan  if  the  loan  was  originally  made  to 
hold  in  portfoho. 

Although  the  regulation  does  not 
require  that  specific  provisions  be 
included  in  the  master  agreement, 
prudence  dictates  that  at  a  minimum  the 
agreement  shall:  (1)  Identify  types  of 
loans;  (2)  state  servicing  and  collection 
requirements;  (3)  provide  that  in  the 


event  of  a  loss  each  participant  shall 
share  in  the  loss  equal  to  its  interest  in 
the  participation  loan;  (4)  provide  for 
the  distribution  of  payments  of 
principal  to  each  participant 
proportionate  to  its  interest  in  the 
participation  loan;  (5)  provide  for  loan 
status  reports  to  each  participant;  and 
(6)  state  the  terms  or  conditions  imder 
which  the  agreement  may  be  terminated 
or  modified. 

Under  the  proposal,  the  "originating 
lender"  is  required  to  use  the  same 
underwriting  standards  it  uses  for  loans 
that  are  not  being  sold  as  participation ,~ 
loans  unless  there  is  a  partidpaticn 
agreement  in  place  prior  to  the 
disbursement  of  the  loan.  If  a 
participation  agreement  is  in  place  prior 
to  disbursement,  all  of  the  participating 
credit  \inions  will  have  agreed  on 
underwriting  standards.  The  originating 
lender  would  reflect  those  standards 
either  in  its  loan  policies  or  the 
participation  agreement.  Also,  the 
proposal  requires  the  puirchaser  of  a 
participation  interest  to  have  a 
participation  policy  in  place  prior  to 
entering  into  a  participation  agreement. 

Current  Section  701.22(b)(2),  as  well 
as  the  proposed  rule,  allow  either  the 
board  of  directors  or  the  investment 
committee  to  execute  the  participation 
agreement.  In  recognition  of  the  far 
reaching  impact  a  participation 
agreement  has  on  an  FCU's  lending, 
investment  and  business  strategies,  the 
Board  is  interested  in  receiving 
comments  on  whether  this  authority 
should  be  solely  with  the  board  of 
directors. 

With  these  safeguards  in  place,  it  is 
contemplated  that  eUminating  the 
"prior  to  disbursement"  restriction  may 
assist  FCUs  with  their  Uquidity 
management  and  will  also  provide  FCUs 
with  a  means  of  reducing  risk.  By 
deleting  this  requirement,  the  Board 
recognizes  that  there  may  be  some 
overlap  between  Sections  701.22  and 
701.23  of  NCUA's  Rules  and 
Regulations;  the  eligible  obhgations 
rule.  This  is  a  result  of  the  interplay  of 
Sections  107(5)(E)  and  107(13)  of  the 
FCU  Act.  Both  of  these  sections 
authorize  the  purchase  and  sale  of  a 
partial  interest  in  certain  loans.  A  loan 
purchase  or  sale  will  be  viewed  as 
permissible  provided  it  is  authorized 
imder  either  section. 

The  Board  welcomes  comment  on  this 
proposal. 
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B.  Secdon-by-Sectioii  Analysis 

Proposed  Section  701.22(a)(1) 

Deletes  the  requirement  that  the 
paiticipation  agreement  precede 
disbursement  of  the  loan  but  retains  the 
requirement  of  a  participation 
agreement  and  that  the  participation  be 
made  vnth  "eligible  organizations." 

Proposed  Section  701.22(b)(2) 

The  phrase  "prior  to  final 
disbursement"  has  been  eliminated. 

Proposed  Section  701.22(c)(4) 

A  phrase  has  been  added  to  the 
"originating  lender"  approval  provision 
requiring  the  FCU  to  use  the  same 
imderwriting  standard  for  participation 
loans  as  those  used  for  loans  not  being 
sold  as  participation  loans  unless  there 
is  a  participation  agreement  in  place 
prior  to  the  disbursement  of  the  loan. 
An  additional  sentence  has  also  been 
added,  requiring  that,  where  a 
participation  agreement  is  in  place  prior 
to  disbiu-sement,  either  the  originating 
credit  union's  loan  policies  or  the 
participation  agreement  addresses 
participation  loan  luiderwriting 
standards. 

Proposed  Section  701.22(d)(1) 

A  phrase  has  been  added  to  the  "non 
originating  lender"  approval  provision 
requiring  the  FCU  to  have  a 
participation  policy  in  place  prior  to 
entering  into  a  participation  agreement. 

C  Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  FlexibiUty  Act 
requires  the  NCUA  to  prepare  an 
analysis  to  describe  any  significant 
economic  impact  any  regulation  may 
have  on  a  potential  number  of  small 
credit  unions  (primarily  those  under  $1 
milhon  in  assets).  The  NCUA  Board  has 
determined  and  certifies  imder  the 
authority  granted  in  5  U.S.C.  605(b)  that 
the  proposed  rule,  if  adopted,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  credit 
unions.  Accordingly,  the  NCUA  Board 
has  determined  that  a  Regvdatory 
Flexibility  Analysis  is  not  required. 

Paperwork  Reduction  Act 

These  amendments  do  not  change  the 
paperwork  requirements. 

Executive  Order  12612 

This  amendment  does  not  affect  state 
regulation  of  credit  unions.  It 
implements  provisions  of  the  Federal 
Credit  Union  Act  applying  only  to 
federal  credit  unions. 


List  of  Subjects  in  12  CFR  Part  701 

Credit,  Credit  imions,  Reporting  and 
recordkeeping  requirements. 

By  the  National  Credit  Union 
Administration  Board  on  July  27, 1995. 
Becky  Baker, 
Secretary  of  the  Board. 

Accordingly,  NCUA  proposes  to 
amend  12  CFR  chapter  VII  as  follows: 

PART  701— ORGANIZATION  AND 
OPERATION  OF  FEDERAL  CREDIT 
UNIONS 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 

Andiority:  12  U.S.C.  1752(5),  1755, 1756. 
1757, 1759, 1761a,  1761b,  1766. 1767, 1782, 
17»4. 1787, 1789  and  Pub.  L  101-73.  Section 
701.6  is  abo  authorized  by  31  U.S.C  3717. 
Section  701.31  is  also  authorized  by  15 
U.S.C  1601,  et  seq..  42  U.S.C  1981  and  42 
U.S.C  3601-3610. 

Section  701.35  is  also  authorized  by  12 
U.S.C  4311-4312. 

2.  Section  701.22  is  amended  by 
revising  paragraphs  (a)(1),  (b)(2),  (c)(4) 
and  (d)(1)  to  read  as  follows: 

n  $701.22    Loan  particlpatlcn. 
(a)*  •  • 

(1)  Participation  loan  is  a  loan  where 
one  or  more  eligible  organizations 
participates  pursuant  to  a  written 
agreement  with  the  originating  lender. 

*        •        *        *        • 

(b)*  •  * 

(2)"  A  written  master  participation 
agreement  shall  be  properly  executed, 
acted  upon  by  the  Federal  credit  union's 
board  of  directors  or  the  investment 
committee  and  retained  in  the  Federal 
credit  union's  office.  The  agreement 
shall  include  provisions  which  identify 
the  participation  loan  or  loans;  and 
***** 

(c)*  *  * 

(4)  Require  the  credit  committee  or 
loan  officer  to  use  the  same 
underwriting  standards  for  participation 
loans  used  for  loans  that  are  not  being 
sold  in  a  participation  agreement  unless 
there  is  a  participation  agreement  in 
place  prior  to  the  disbursement  of  the 
loan.  Where  a  participation  agreement  is 
in  place  prior  to  disbursement,  either 
the  credit  union's  loan  policies  or  the 
participation  agreement  shall  address 
any  variance  from  non-participation 
loan  underwriting  standards. 

4d)*  *  * 

(1)  Participate  only  in  loans  it  is 
empowered  to  grant,  having  a 
participation  policy  in  place  which  sets 
forth  the  loan  underwriting  standards 


prior  to  entering  into  a  participation 
agreement; 

»        *        •        •        * 

(FR  Doc.  95-18892  Filed  8-1-95;  8:45  am] 
BNJJNQ  COOE  7536-41-P 


12  CFR  Part  741 

Requirements  for  insurance 

AGENCY:  National  Credit  Union 

Administration  (NCUA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  proposed  rule  will 
consohdate  all  current  regulations  and 
requirements  that  apply  to  federally 
insured  state-chartered  credit  unions 
(FISCUs)  in  one  place,  part  741, 
Requirements  for  Insurance.  The 
proposal  will  not  impose  any  new 
requirements  on  FISCUs. 
DATES:  Comments  must  be  postmarked 
or  posted  on  the  NCUA  electronic 
buUetin  board  by  October  2, 1995. 
ADDRESSES:  Send  comments  to  Becky 
Baker,  Secretary  of  the  Board,  National 
Credit  Union  Administration  Board, 
1775  Duke  Street,  Alexandria,  Virginia 
22314-3428. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Groth,  State  Program  Officer, 
Office  of  Examination  and  Insurance,  at 
the  above  address  or  telephone  (703) 
518-6360  or  Mary  Rupp,  Staff  Attorney, 
Office  of  General  Coimsel,  at  the  above 
address  or  telephone  (703)  518-6540. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  NCUA  Board  seeks  comments  on 
the  proposed  changes  to  part  741  of  the 
NCUA  Rules  and  Regulations. 

Background 

Part  741  apphes  to  all  credit  unions 
whose  accounts  are  insured  by  the 
National  Credit  Union  Share  Insurance 
Fund  (NCUSIF).  It  applies  to  federal 
credit  imions  (FCUs),  FISCUs  and  credit 
unions  making  application  for  insurance 
of  accounts.  It  prescribes  requirements 
for  obtaining  and  maintaining  federal 
insurance  and  for  the  payment  of 
insurance  premiums  and  an  insurance 
capitalization  deposit. 

Part  741  also  serves  as  a  reference  for 
FISCUs  in  determining  which  NCUA 
rules  apply  to  them.  It  is  NCUA's 
general  practice,  when  a  regulation  for 
FCUs  also  applies  to  FISCUs,  to  refer  to 
the  regulation  in  part  741. 

Some  regulations  that  apply  to 
FISCUs,  however,  are  not  currently 
included  in  part  741.  Additionally,  the 
Agreement  for  Insurance  of  Accounts, 
which  outlines  conditions  for  state- 


ly 
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chartered  credit  tmions  obtaining  and 
maintaining  federal  insurance,  contains 
requirements  that  are  not  included  in 
part  741.  This  proposal  corrects  those 
shortcomings  by  addressing,  in  part  741, 
all  regulations  and  requirements  that 
apply  to  FISCUs.  This  revision  will  aid 
FISCUs  by  simpUfying  the  process  of 
determining  which  regulations  they 
must  follow.  The  revision  does  not 
impose  any  additional  requirements  or 
new  burdens  on  FISCUs. 

Additionally,  the  proposed  revision 
reorganizes  part  741  into  subparts  A  and 
B.  Subpart  A  contains  requirements  that 
apply  to  all  insiu'ed  credit  unions  and 
are  not  codified  elsewhere  in  NCUA's 
regulations.  Subpart  B  contains 
requirements  that  are  set  forth  in 
various  other  parts  of  NCUA's 
regulations  affecting  FCUs  and  that  are, 
by  incorporation  in  part  741,  applicable 
to  FISCUs  as  well. 

Section>by-Section  Analysis 

Proposed  Section  741.0 

This  section  has  been  modified  to 
include  an  explanation  of  new  subpart 
A  which  contains  substantive 
requirements  that  are  not  codified 
elsewhere  in  this  chapter  and  new 
subpart  B  which  lists  additional 
regtilations,  set  forth  elsewhere  in  this 
chapter  as  applying  to  federal  credit 
unions,  that  also  apply  to  FISCUs. 

Subpart  A 

Proposed  Sections  741.1,741.2,741.4, 
741.5,  741.6,  741.7,  741.8  and  741.9. 

In  the  ciurent  part  741 ,  these  sections 
appear  as  §§  741.7,  741.5,  741.11, 
741.10,  741.13,  741.12,  741.4  and 
741.14,  respectively.  Except  for  the 
renumbering,  the  sections  are 
imchanged.  Only  technical  changes  are 
made  to  these  sections.  They  are  as 
follows:  The  sections  are  renumbered. 
Section  741.1  is  revised  to  clarify  that 
pursuant  to  NCUA's  examination 
authority,  records  and  docvunents  must 
be  made  available  to  the  NCUA  Board 
or  its  representative.  The  last  fifteen 
words  of  section  741.2  are  dropped 
because  they  are  redimdant.  Section 
-  741.4(b)(3)  is  revised  to  clarify  that  the 
NCUA  Board  may  temporarily  establish 
a  normal  operating  level  for  the  NCUSIF 
of  less  than  1.3%.  Section  741.4(d)  is 
revised  to  clarify  that  the  annual 
insiirance  premiiun  may  be  waived  by 
the  NCUA  Board. 

Proposed  Section  741.3 

This  proposed  section  on  criteria  for 
insurance  is  a  restatement  of  the 
existing  §  741.9.  with  some  minor 
changes.  The  introduction  has  been 
amended  by  adding  the  phrase,  "and  in 


continuing  insurability"  after 
"insurance"  to  cleuify  that  the  criteria 
listed  in  this  section  apply  in  order  to 
maintain,  as  well  as  to  obtain,  federal 
insiuance. 

Proposed  §  741.3(a)(3)  incorporates  a 
requirement  imposed  on  FISCUs  by  the 
Agreement  for  Insurance  of  Accounts. 
An  Investment  Valuation  Reserve 
Account  must  be  established  for  those 
investments  owned  by  FISCUs  that  do 
not  conform  to  NCUA's  investment 
regulation  for  federal  credit  imions  (12 
CFR  part  703).  The  reserve  must  equal 
the  net  excess  of  book  value  over 
current  market  value.  If  the  market 
value  cannot  be  determined,  a  reserve 
equal  to  the  full  book  value  must  be 
established.  Current  §  741.9(a)(3) 
requires  a  special  reserve  account,  but 
does  not  address  the  market  value  issue. 

The  requirement  that  state-chartered 
corporate  credit  unions  comply  with 
part  704  has  not  been  carried  over  from 
current  §  741.9(a)(3)  to  proposed 
§  741.3(a)(3),  because  it  is  contained  in 
proposed  §  741.3(b)(3). 

Similarly,  the  requirement  that 
management  agree  to  comply  with  "full 
and  fair  disclosure"  has  not  been  carried 
over  fixim  current  §  741.9(c)  to  proposed 
§  741.3(c),  because  it  is  contained  in 
proposed  §  741.3(a)(1). 

Proposed  Section  741.10 

This  section  is  new  and  incorporates 
requirements  currently  imposed  on 
FISCUs  by  the  Agreement  for  Insurance 
of  Accounts.  It  affects  those  FISCUs 
permitted  by  state  law  to  accept 
uninsured  nonmember  shares  or 
deposits.  The  FISCU  is  required  to 
identify  these  nonmember  accounts  as 
nonmember  shares  or  deposits  on  all 
statements  or  reports  required  by  the 
NCUA  Board  and  advise,  in  writing,  any 
nonmember  share  and  deposit  holders 
that  their  accounts  are  not  insured  by 
NCUSIF.  This  would  not  apply  to  low 
income  nonmember  deposits  that  are 
insured  pursuant  to  §  701.32. 

Subpart  B 

Proposed  Sections  741.201,  741.203, 
741.204  and  741.205 

These  proposed  sections  appear  in  the 
current  rule  as  §§  741.1.  741.3,  741.6 
and  741.8  respectively.  Except  for 
renumbering,  these  sections  remain 
unchanged. 

Proposed  Section  741.202 

This  section  appears  in  the  current 
rule  as  §  741.2.  It  is  changed  for 
clarification  purposes  only.  Proposed 
§  741.202(b)  substitutes  the  term 
"financial  officer"  for  "treasurer".  The 
purpose  of  the  change  is  to  conform  the 


wording  to  the  Federal  Credit  Union 
Bylaws. 

Proposed  Sections  741.206  Thmugh 
741.218 

As  described  below,  these  sections 
refer  to  other  existing  regulations  that 
apply  to  FISCUs  and  are  not  currently 
addressed  in  part  741. 

Proposed  Section  741.206 

This  new  section  addresses  NCUA's 
regulation  concerning  Corporate  Credit 
Unions  (part  704). 

Proposed  Section  741.207 

This  new  section  addresses  the 
Community  Development  Revolving 
Loan  Program  for  Credit  Unions  and 
Designation  as  a  Low  Income  Credit 
Union  (part  705  and  §  701.32(d)). 

Proposed  Section  741.208 

This  new  section  provides  that 
FISCUs  choosing  to  merge  or  voluntarily 
terminate  or  convert  their  insured  status 
must  meet  the  requirements  of  Section 
206  of  the  FCU  Act  (12  U.S.C.  1786)  and 
parts  708a  and  708b  of  the  NCUA  Rules 
and  Regulations. 

Proposed  Section  741.209 

This  new  section  addresses 
Management  Official  Interlocks  (part 
711). 

Proposed  Section  741.210 

This  new  section  addresses  the 
Central  Liquidity  Facility  (part  725). 

Proposed  Section  741.211 

This  new  section  addresses 
Advertising  (part  740). 

Proposed  Section  741.212 

This  new  section  addresses  Share 
Insurance  (part  745). 

Proposed  Section  741.213 

This  new  section  addresses 
Administrative  Actions,  Adjudicative 
Hearings,  Rules  of  Practice  and 
Procedure,  and  Investigations  (part  747). 

Proposed  Section  741.214 

This  new  section  addresses  the  Report 
of  Crime  or  Catastrophic  Act  and  Bank 
Secrecy  Act  compliance  (part  748). 

Proposed  Section  741.215 

This  new  section  addresses  the 
Records  Preservation  Program  (part 
749). 

Proposed  Section  741.216 

This  new  section  addresses  Flood 
Insurance  (part  760). 

Proposed  Section  741.217 

This  new  section  addresses  Truth  in 
Savings  (part  707). 
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Proposed  Section  741.218 

This  new  section  addresses 
Involuntary  Liquidation  and  Creditor 
Claims  (part  709). 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  the  significant  economic 
impact  any  proposed  regulation  may 
have  on  a  substantial  number  of  small 
credit  unions  (primarily  those  under  $1 
million  in  assets).  This  proposal  is  a 
compilation  of  existing  regulations  and 
requirements  already  in  place  for 
FISCUs.  It  does  not  add  any  additional 
requirements  or  burden.  Accordingly, 
the  NCUA  Board  has  determined  and 
certifies  under  the  authority  granted  in 
5  U.S.C.  605(b)  that  the  proposed  rule, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  significant 
number  of  small  credit  unions  and  that 
a  Regulatory  Flexibility  Act  analysis  is 
not  required. 

Paperwork  Reduction  Act 

The  proposed  rule  does  not  impose 
any  new  paperwork  requirements. 

Executive  Order  12612 

The  proposed  nile  does  not  make  any 
substantive  changes.  Therefore,  no  new 
analysis  of  part  741 's  effect  on  state 
interests  is  required. 

List  of  Subjects  in  12  CFR  Part  741 

Bank  deposit  insurance,  Credit  unions 
and  Reporting  and  recordkeeping 
requirements. 

By  the  National  Credit  Union 
Administration  Board  on  July  27, 1995. 
Becky  Baker, 
Secretary  of  the  Board. 

Accordingly,  NCUA  proposes  to  revise  part 
741  as  follows: 

PART  741— REQUIREMENTS  FOR 
INSURANCE 

SiOC* 

741.0  Scope. 

Subpart  A— Regulations  that  Apply  to  Both 
Federal  Credit  Unions  and  Federally  Insured 
State-Chartered  Credit  Unions  and  That  are 
Not  Codified  Elsewhere  in  NCUA's 
Regulations 

741.1  Examination. 

741.2  Maximum  borrowing  authority. 

741.3  Criteria. 

741.4  Insuirance  premium  and  one  percent 
deposit. 

741.5  Notice  of  termination  of  excess 
insurance  coverage. 

741.6  Financial  and  statistical  and  other 
reports. 

741.7  Conversion  to  a  state-chartered  credit 
imion. 


741.8  Purchase  of  assets  and  assumption  of 
liabilities. 

741.9  Uninsiirod  membership  shares. 

741.10  Disclosure  of  share  insurance. 

Subpart  B — Regulations  Codified  Elsewhere 
in  NCUA's  Regulations  as  Applying  to 
Federal  Credit  Unions  That  Also  Apply  to 
Federally  Insured  State-Chartered  Credit 
Unions 

741.201  Minimum  fideUty  bond 
requirements. 

741.202  Audit  and  verification 
requirements. 

741.203  Minimum  loan  policy 
requirements. 

741.204  Maximum  public  unit  and 
nonmember  accounts,  and  low-income 
designation. 

741.205  Reporting  requirements  for  credit 
unions  that  are  newly  chartered  or  in 
troubled  condition. 

741.206  Corporate  credit  unions. 

741.207  Community  development  revolving 
loan  program  for  credit  unions. 

741.208  Mergers  of  Federally  insured  credit 
unions:  voluntary  termination  or 
conversion  of  insured  status. 

741.209  Management  official  interlocks. 

741.210  Central  Liquidity  Facility. 

741.211  Advertising. 

741.212  Share  insurance. 

741.213  Administrative  actions, 
adjudicative  hearings,  rules  of  practice 
and  procedure. 

741.214  Report  of  Crime  or  Catastrophic 
Act  and  Bank  Secrecy  Act  compliance. 

741.215  Records  preservation  program. 

741.216  Flood  insurance. 

741.217  Truth  in  savings. 

741.218  Involuntary  liquidation  and 
creditor  claims. 

Audiority:  12  U.S.C.  1757, 1766,  and  1781- 
1790.  Section  741.4  is  also  authorized  by  31 
U.S.C.  3717. 

S  741.0    Scope. 

The  provisions  of  this  part  apply  to 
federal  credit  imions,  federally  insured 
state-chartered  credit  unions,  and  credit 
imions  making  application  for  insurance 
of  accoimts  pursuant  to  Title  n  of  the 
Act,  imless  the  context  of  a  provision 
indicates  its  application  is  otherwise 
limited.  This  part  prescribes  various 
requirements  for  obtaining  and 
maintaining  federal  insurance  and  the 
payment  of  insurance  premiiuns  and 
capitalization  deposit.  Subpart  A  of  this 
part  contains  substantive  requirements 
that  are  not  codified  elsewhere  in  this 
chapter.  Subpart  B  of  this  part  lists 
additional  regulations,  set  forth 
elsewhere  in  this  chapter  as  applying  to 
federal  credit  unions,  that  also  apply  to 
federally  insured  state-chartered  credit 
unions.  As  used  in  this  part,  insured 
credit  union  means  a  credit  union 
whose  accounts  are  insured  by  the 
National  Credit  Union  Share  Insurance 
Fund  (NCUSIF). 


Subpart  A— Regulations  That  Apply  To 
Both  Federal  Credit  Unions  and 
Federally  Insured  Stafe-Chartered 
Credit  Unions  and  That  Are  Not 
Codified  Elsewhere  In  NCUA's 
Regulations 

§741.1    Examination. 

As  provided  in  Sections  201  and  204 
of  the  Act  (12  U.S.C.  1781  and  1784), 
the  NCUA  Board  is  authorized  to 
examine  any  insured  credit  imion  or 
any  credit  union  making  application  for 
insurance  of  its  accoimts.  Such 
examination  may  require  access  to  all 
records,  reports,  contracts  to  which  the 
credit  union  is  a  party,  and  information 
concerning  the  affairs  of  the  credit 
union.  Upon  request,  such 
documentation  must  be  provided  to  the 
NCUA  Board  or  its  representative.  Any 
credit  union  which  makes  application 
for  insurance  will  be  required  to  pay  the 
cost  of  such  examination  and 
processing.  To  the  maximum  extent 
feasible,  the  NCUA  Board  will  utiUze 
examinations  conducted  by  state 
regulatory  agencies. 

%  741 .2    Maximum  t)orrowlng  auttiority. 

Any  credit  union  which  makes 
appUcation  for  insurance  of  its  accounts 
pursuant  to  Title  II  of  the  Act,  or  any 
insured  credit  union,  must  not  borrow, 
from  any  source,  an  aggregate  amount  in 
excess  of  50  per  centum  of  its  paid-in 
and  unimpaired  capital  and  surplus 
(shares  and  undivided  earnings,  plus 
net  income  or  minus  net  loss). 

S  741.3    Criteria. 

In  determining  the  insurability  of  a 
credit  union  which  makes  application 
for  insurance  and  in  continuing  the 
insurabihty  of  its  accounts  pursuant  to 
Title  II  of  the  Act,  the  following  criteria 
shall  be  appUed: 

(a)  Adequacy  of  reserves. 

(1)  General  rule.  State-chartered  credit 
unions  must  meet,  at  a  minimum,  the 
statutory  reserve  and  full  and  fair 
disclosure  requirements  imposed  on 
federal  credit  unions  by  Section  116  of 
the  Act  and  part  702  of  this  chapter. 

(2)  Charges  against  reserves.  State- 
chartered  credit  unions  may  charge 
losses,  including  losses  other  than  loan 
losses,  against  the  statutory  reserve  in 
accordance  with  either  state  law  or 
procedures  established  by  the  state 
supervisory  authority.  However,  charges 
for  losses  other  than  loan  losses  shall  be 
made  only  after  notification  to  the 
Regional  Director,  unless  the  credit 
union's  ratio  of  capital  to  assets  is 
greater  than  6  percent  and  the  charge 
reduces  the  ratio  by  no  more  than  V2 
percent.  For  purposes  of  this  section, 
capital  is  defined  as  the  total  of  the 
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Regular  Reserve,  the  Allowance  for  Loan 
Losses,  the  Allowance  for  Investment 
Losses.  Undivided  Earnings,  and  other 
reserves. 

(3)  Special  reserve  for  nonconforming 
investments.  State-chartered  credit 
unions  (except  state-chartered  corporate 
credit  unions)  are  required  to  establish 
an  additional  special  reserve  for 
investments  if  those  credit  unions  are 
permitted  by  their  respective  state  laws 
to  make  investments  beyond  those 
authorized  in  the  Act  or  the  NCUA 
Rules  and  Regulations.  For  any . 
investment  other  than  loans  to  members 
and  obhgations  or  securities  expressly 
authorized  in  Title  I  of  the  Act  and  part 
703  of  this  chapter,  as  amended,  state- 
chartered  credit  unions  (except  state- 
chartered  corporate  credit  imions)  are 
required  to  estabUsh  and  maintain  at  the 
end  of  each  accounting  period  and  prior 
to  payment  of  any  dividend,  an 
Investment  Valuation  Reserve  Account 
in  an  amount  at  least  equal  to  the  net 
excess  of  book  value  over  current 
market  value  of  the  investments.  If  the 
market  value  cannot  be  determined,  an 
amount  equal  to  the  full  book  value  will 
be  established.  When  at  the  end  of  any 
dividend  period,  the  amount  in  the 
Investment  Valuation  Reserve  exceeds 
the  difference  between  book  value  and 
market  value,  the  board  of  directors  may 
authorize  the  transfer  of  the  excess  to 
Undivided  Earnings. 

(b)  Financial  condition  and  policies. 
The  following  factors  are  to  be 
considered  in  determining  whether  the 
credit  union's  financial  condition  and 
poUcies  are  both  safe  and  sound: 

(1)  The  existence  of  unfavorable 
trends  which  may  include  excessive 
losses  on  loans  (i.e.,  losses  which 
exceed  the  regular  reserve  or  its 
equivalent  [in  the  case  of  state-chartered 
credit  unions]  plus.other  irrevocable 
reserves  established  as  a  contingency 
against  losses  on  loans),  the  presence  of 
special  reserve  accounts  used 
specifically  for  charging  off  loan 
balances  of  deceased  borrowers,  and  an 
expense  ratio  so  high  that  the  required 
transfers  to  reserves  create  a  net 
operating  loss  for  the  period  or  that  the 
net  gain  after  these  transfers  is  not 
sufficient  to  permit  the  payment  of  a 
nominal  dividend; 

(2)  The  existence  of  written  lending 
policies,  including  adequate 
documentation  of  secured  loans  and  the 
protection  of  security  interests  by 
recording,  bond,  insurance,  or  other 
adequate  means,  adequate 
determination  of  the  financial  capacity 
of  borrowers  and  comakers  for 
repayment  of  the  loan,  and  adequate 
determination  of  value  of  security  on 
loans  to  ascertain  that  said  security  is 


adequate  to  repay  the  loan  in  the  event 
of  default; 

(3)  Investment  pohcies  which  are 
within  the  provisions  of  applicable  law 
and  regulations,  i.e.,  the  Act  and  part 
703  of  this  chapter  for  federal  credit 
unions  and  the  laws  of  the  state  in 
which  the  credit  union  operates  for 
state-chartered  credit  unions,  except 
state-chartered  corporate  credit  unions. 
State-chartered  corporate  credit  unions 
are  permitted  to  make  only  those 
investments  that  are  in  conformance 
with  part  704  of  this  chapter  and 
applicable  state  laws  and  regulations; 

(4)  The  presence  of  any  account  or 
security,  the  form  of  which  has  not  been 
approved  by  the  Board,  except  for 
accounts  authorized  by  state  law  for 
state-chartered  credit  unions. 

(c)  Fitness  of  management.  The 
officers,  directors,  and  committee 
members  of  the  credit  union  must  have 
conducted  its  operations  in  accordance 
with  provisions  of  applicable  law, 
regulations,  its  charter  and  bylaws.  No 
person  shall  serve  as  a  director,  officer, 
committee  member,  or  employee  of  an 
insured  credit  union  who  has  been 
convicted  of  any  criminal  offense 
involving  dishonesty  or  breach  of  trust, 
except  with  the  written  consent  of  the 
Board. 

(d)  Insurance  of  member  accounts 
would  not  otherwise  involve  undue  risk 
to  the  NCUSIF.  The  credit  imion  must 
maintain  adequate  fideUty  bond 
coverage  as  specified  in  §  741.201.  Any 
circumstances  which  may  be  unique  to 
the  particular  credit  union  concerned 
shall  also  be  considered  in  arriving  at 
the  determination  of  whether  or  not  an 
undue  risk  to  the  NCUSIF  is  or  may  be 
present.  For  purposes  of  this  section,  the 
term  "undue  risk  to  the  NCUSIF"  is 
defined  as  a  condition  which  creates  a 
probability  of  loss  in  excess  of  that 
normally  found  in  a  credit  union  and 
which  indicates  a  reasonably 
foreseeable  probability  of  the  credit 
union  becoming  insolvent  because  of 
such  condition,  with  a  resultant  claim 
against  the  NCUSIF. 

(e)  Powers  and  purposes.  The  credit 
imion  must  not  perform  services  other 
than  those  which  are  consistent  with  the 
promotion  of  thrift  and  the  creation  of 

a  source  of  credit  for  its  members, 
except  as  otherwise  permitted  by  law  or 
regulation. 

(0  Letter  of  disapproval.  A  credit 
union  whose  application  for  share 
insurance  is  disapproved  shfdl  receive  a 
letter  indicating  the  reasons  for  such 
disapproval,  a  citation  of  the  authority 
for  such  disapproval,  and  suggested 
methods  by  which  the  applying  credit 
union  may  correct  its  deficiencies  and 
thereby  quaUfy  for  share  insurance. 


(g)  Nothing  herein  shall  preclude  the 
NCUA  Board  from  imposing  additional 
terms  or  conditions  pursuant  to  the 
insurance  agreement. 

§  741 .4    Insurance  premium  and  one 
percent  deposit 

(a)  Scope.  This  section  implements 
the  requirements  of  Section  202  of  the 
Act  (12  U.S.C.  1782)  providing  for 
capitalization  of  the  NCUSIF  through 
the  maintenance  of  a  deposit  by  eadi 
insured  credit  union  in  an  amount 
equaling  one  percent  of  its  insured 
shares  and  payment  of  an  annual 
insurance  premium. 

(b)  Definitions.  For  purposes  of  this 
section: 

(1)  Insurance  year  means  the  period 
from  January  1  through  December  31; 

(2)  Insured  shares  means  the  total 
amount  of  a  credit  union's  share,  share 
draft  and  share  certificate  accounts,  or 
their  equivalent  under  state  law  (which 
may  include  deposit  accounts), 
authorized  to  be  issued  to  members, 
other  credit  unions,  public  units,  or 
nonmembers  (where  permitted  under 
the  Act  or  equivalent  state  law). 
"Insured  shares"  does  not  include 
amounts  in  excess  of  insurance  coverage 
as  provided  in  part  745  of  this  chapter; 
and 

(3)  Normal  operating  level  means  a 
total  value  of  the  NCUSIF  equity 
equaling  1.3  percent  of  the  aggregate  of 
all  insured  shares  in  insured  credit 
unions  as  of  the  end  of  the  preceding 
insurance  year,  or  such  lower  value  as 
established  by  action  of  the  NCUA 
Board. 

(c)  One  percent  deposit.  Each  insured 
credit  union  shall  maintain  with  the 
NCUSIF  during  each  insurance  year  a 
deposit  in  an  amount  equaling  one 
percent  of  the  total  of  the  credit  union's 
insured  shares  as  of  the  close  of  the 
preceding  insurance  year.  The  deposit 
amount  shall  be  adjusted  annually  on  a. 
date  to  be  determined  by  the  NCUA    - 
Board. 

(d)  Premium.  Unless  waived  by  the 
NCUA  Board,  each  insured  credit  union 
shall  pay  to  the  NCUSIF,  on  a  date  to 
be  determined  by  the  NCUA  Board,  an 
insurance  premium  for  that  insurance 
year  in  an  amount  equaling  one-twelfth 
of  one  percent  of  the  credit  union's  total 
insured  shares  as  of  the  close  of  the 
preceding  insurance  year. 

(e)  Redistribution  of  NCUSIF  equity. 
When  the  NCUSIF  exceeds  its  normal 
operating  level,  the  NCUA  Board  will,  at 
least  annually,  make  a  proportionate 
adjustment  for  insured  credit  unions  of 
the  amount  necessary  to  reduce  the 
NCUSIF  to  its  normal  operating  level. 
Such  adjustment  will  be  in  the  form 
determined  by  the  NCUA  Board  and 
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may  include  a  waiver  of  insurance 
premiiuns,  premium  rebates,  and/or 
distributions  from  NCUSIF  equity. 

(f)  Forms  1304  and  1305.  A  certified 
copy  of  Form  1304  will  be  provided  to 
all  federally  insured  stateK^artered 
credit  imions  and  Form  1305  to  all 
federally  chartered  credit  imions  in 
connection  with  the  computation  and 
funding  of  their  nnniml  premium 
pajmient  and  any  change  in  their  one 
percent  deposit.  Form  1305  also 
includes  the  annual  operating  fee. 
Forms  1304  and  1305  are  invoices  and 
are  precalculated  based  on  the  credit 
xmion's  previous  year's  insured  shares. 
The  forms  provide  for  any  adjustments 
declared  by  the  NCUA  Board,  resulting 
in  a  single  net  transfer  of  funds  between 
the  credit  imion  and  the  NCUA. 
Additional  copies  of  each  credit  union's 
Form  1304  and  1305  may  be  obtained 
from  the  appropriate  NCUA  Regional 
Office. 

(g)  New  charters.  A  newly-chartered 
credit  union  that  obtains  share 
insurance  coverage  bom  the  NCUSIF 
during  the  insurance  year  in  which  it 
has  obtained  its  charter  shall  not  be 
required  to  pay  an  insurance  premium 
for  that  insurance  year.  The  credit  union 
shall  fund  its  one  percent  deposit  on  a 
date  to  be  determined  by  the  NCUA 
Board  in  the  following  insurance  year, 
but  shall  not  participate  in  any 
distribution  from  NCUSIF  equity  related 
to  the  period  prior  to  the  credit  union's 
funding  of  its  deposit. 

(h)  Conversion  to  Federal  insurance. 
An  existing  credit  union  that  converts  to 
insurance  coverage  with  the  NCUSIF 
during  an  insiuance  year  shall 
immediately  fund  its  one  percent 
deposit  based  on  the  total  of  its  shares 
as  of  the  close  of  the  month  prior  to 
conversion  and  shall  pay  a  premium 
(imless  waived  in  whole  or  in  part  for 
aU  insured  credit  unions  during  that 
year)  in  an  amount  that  is  prorated  to 
reflect  the  remaining  niunber  of  months 
in  the  insurance  year.  The  credit  union 
will  be  entitled  to  a  prorated  share  of 
any  distribution  from  NCUSIF  equity 
declared  subsequent  to  the  credit 
imion's  conversion. 

(i)  Mergers  of  nonfederally  insured 
credit  unions.  Where  a  nonfederally 
insm«d  credit  union  merges  into  a 
federally  insured  credit  union,  the 
continuing  federally  insiued  credit 
union  shall  immediately  pay  to  the 
NCUSIF  a  prorated  insurance  premium 
(unless  waived  in  whole  or  in  part  for 
all  federally  insured  credit  unions),  and 
an  additional  one  percent  deposit  based 
upon  the  increase  in  insiued  shares 
resulting  from  the  merger. 

(j)  Return  of  deposit.  Any  insolvent 
credit  imion  that  is  closed  for 


involimtary  liquidation  will  not  be 
entitled  to  a  return  of  its  deposit.  Any 
solvent  credit  imion  that  is  closed  due 
to  involuntary  liquidation  shall  be 
entitled  to  a  return  of  its  deposit  prior 
to  final  distribution  of  member  shares. 
Any  other  credit  union  whose  insurance 
coverage  with  the  NCUSIF  terminates 
will  be  entitled  to  a  return  of  the  full 
amount  of  its  deposit  immediately  after 
the  final  date  on  which  any  shares  of  the 
credit  union  are  insiued,  except  that  the 
NCUA  Board  reserves  the  right  to  delay 
payment  by  up  to  one  year  if  it 
determines  that  immediate  payment 
would  jeopardize  the  financial 
condition  of  the  NCUSIF.  This  includes 
termination  of  insiuance  due  to  mergers 
and  consolidations.  A  credit  union  that 
receives  a  return  of  its  deposit  during  an 
insurance  year  shall  have  the  option  of 
leaving  a  nominal  sum  on  deposit  with 
the  NCUSIF  until  the  next  distribution 
bom  NCUSIF  equity  and  will  thus 
qualify  for  a  prorated  share  of  the 
distribution. 

(k)  Assessment  of  administrative  fee 
and  interest  for  delinquent  payment. 
Each  federally  insured  credit  union 
shall  pay  to  the  NCUA  an  administrative 
fee,  the  costs  of  collection,  and  interest 
on  any  delinquent  payment  of  its 
capitalization  deposit  or  insurance 
premium.  A  payment  will  be  considered 
delinquent  if  it  is  postmarked  later  than 
the  date  stated  in  the  invoice  provided 
to  the  credit  union.  The  NCUA  may 
waive  or  abate  charges  or  collection  of 
interest,  if  circumstances  warrant. 

(1)  The  administrative  fee  for  a 
delinquent  payment  shall  be  an  amount 
as  fixed  from  time  to  time  by  the  NCUA 
Board  based  upon  the  administrative 
costs  of  such  delinquent  payments  to 
the  NCUA  in  the  preceding  year. 

(2)  TTie  costs  of  collection  shall  be 
calculated  as  the  actual  hours  expended 
by  NCUA  personnel  multiplied  by  the 
average  hourly  cost  of  the  salaries  and 
benefits  of  such  personnel. 

(3)  The  interest  rate  charged  on  any 
delinquent  payment  shall  be  the  U.S. 
Department  of  the  Treasury  Tax  and 
Loan  Rate  in  effect  on  the  date  when  the 
payment  is  due  as  provided  in  31  U.S.C. 
3717. 

§  741 .5    Notice  of  tennlnation  of  exc«ss 
insurance  coverage. 

In  the  event  of  a  credit  union's 
termination  of  share  insurance  coverage 
other  than  that  provided  by  the  NCUSIF, 
the  credit  union  must  notify  all 
members  in  writing  of  such  termination 
at  least  30  days  prior  to  the  effective 
date  of  termination. 


S  741 .6    Financial  and  statistical  and  other 
raports. 

(a)  Each  operating  insured  credit 
union  with  assets  in  excess  of 
$50,000,000  shall  file  with  the  NCUA  a 
quarterly  Financial  and  Statistical 
Report  on  Form  NCUA  5300,  on  or 
before  January  22  (as  of  the  previous 
December  31),  April  22  (as  of  the 
previous  March  31),  July  22  (as  of  the 
previous  June  30)  and  October  22  (as  of 
the  previous  September  30)  of  each  year. 
All  other  operating  insured  credit 
unions  shall  file  with  the  NCUA  on  or 
before  January  31  and  on  or  before  July 
31  of  each  year  a  semiannual  Financial 
and  Statistical  Report  on  Form  NCUA 
5300,  as  of  the  previous  December  31  (in 
the  case  of  the  January  filing)  or  June  30 
(in  the  case  of  the  July  filing). 

(b)  Insured  credit  unions  shall,  upon 
written  notice  from  the  NCUA  Board  or 
Regional  Director,  file  such  financial  or 
other  reports  in  accordance  with 
instructions  contained  in  such  notice. 

$741.7    Conversion  to  a  state-chartered 
credit  union. 

Any  federal  credit  union  that 
petitions  to  convert  to  a  state-chartered 
federally  insured  credit  union  is 
required  to  apply  to  the  Regional 
Director  for  continued  insurance  of  its 
accounts  and  meet  the  requirements  as 
stated  in  the  Act  and  this  part.  If  the 
application  for  continued  insurance  is 
not  approved,  such  insurance  will 
terminate  subject  to  the  conditions  set 
forth  in  section  206(d)  of  the  Act. 

S  741 .8    Purchase  of  assets  and 
assumption  of  liabilities. 

(a)  Any  credit  union  insured  pursuant 
to  Title  II  of  the  Act  must  apply  for  and 
receive  approval  bom  the  NCUA  Board 
before  either  purchasing  or  acquiring 
loans  or  assiuning  or  receiving  an 
assignment  of  deposits,  shares,  or 
liabilities  from: 

(1)  Any  credit  union  that  is  not 
insured  pursuant  to  Title  II  of  the  Act; 

(2)  Any  other  financial-type 
institution  (including  depository 
institutions,  mortgage  banks,  consumer 
finance  companies,  insurance 
companies,  loan  brokers,  and  other  loan 
sellers  or  liability  traders);  or 

(3)  Any  successor  in  interest  to  any 
institution  identified  in  paragraphs 
(a)(1)  or  (a)(2)  of  this  section. 

(b)  Approval  is  not  required  for: 

(1)  Purchases  of  student  loans  or  real 
estate  secured  loans  to  facilitate  the 
packaging  of  a  pool  of  loans  to  be  sold 
or  pledged  on  the  secondary  market 
under  §  701.23(b)(1)  (iii)  or  (iv)  of  this 
chapter  or  comparable  state  law  for 
state-chartered  credit  unions,  or 
purchases  of  member  loans  under 
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§  701.23(b)(l)(i)  of  this  chapter  or 
comparable  state  law  for  state-chartered 
credit  unions;  or 

(2)  Assumptions  or  receipt  of 
deposits,  shares  or  liabilities  as  rollovers 
or  transfers  of  member  retirement 
accounts  or  in  which  an  NCUSIF- 
insured  credit  union  perfects  a  security 
interest  in  connection  with  an  extension 
of  credit  to  any  member. 

$  741 .9    Uninsured  memberehip  shares. 

Any  credit  union  that  is  insured 
pursuant  to  Title  II  of  the  Act  may  not 
offer  membership  shares  that,  due  to  the 
terms  and  conditions  of  the  account,  are 
not  eligible  for  insurance  coverage.  This 
prohibition  does  not  apply  to  shares  that 
are  uninsured  solely  because  the 
amount  is  in  excess  of  the  maximum 
insurance  coverage  provided  pursuant 
to  part  745  of  this  chapter. 

§741.10    Disclosure  of  share  Insurance. 

Any  credit  union  which  is  insured 
pursuant  to  Title  II  of  the  Act  and  is 
permitted  by  state  law  to  accept 
nonmember  shares  or  deposits  from 
sources  other  than  other  credit  unions 
and  public  units  (or,  for  low-income 
designated  credit  unions,  any 
nonmembers),  shall  identify  such 
nonmember  accounts  as  nonmember 
shares  or  deposits  on  any  statement  or 
report  required  by  the  NCUA  Board  for 
insurance  purposes.  Immediately  after  a 
state-chartered  credit  union  receives 
notice  from  NCUA  that  its  member 
accounts  are  federally  insured,  the 
credit  union  shall  advise  any  present 
nonmember  share  and  deposit  holders 
by  letter  that  their  accounts  are  not 
insured  by  the  NCUSIF.  Also,  future 
nonmember  share  and  deposit  fund 
holders  will  be  so  advised  by  letter  as 
they  open  accounts. 

Subpart  B — Regulations  Codified 
Elsewtiere  in  NCUA's  Regulations  as 
Applying  to  Federal  Credit  Unions  That 
Also  Apply  to  Federally  Insured  State- 
Chartered  Credit  Unions 

§  741 .201    IMinimum  fidelity  bond 
requirements. 

(a)  Any  credit  union  which  makes 
application  for  insurance  of  its  accounts 
pursuant  to  Title  II  of  the  Act  must 
possess  the  minimum  fidelity  bond 
coverage  stated  in  §  701.20  of  this 
chapter  in  order  for  its  application  for 
such  insurance  to  be  approved  and  for 
such  insurance  coverage  to  continue.  A 
federally  insured  credit  union  whose 
fidelity  bond  coverage  is  terminated 
shall  mail  notice  of  such  termination  to 
the  Regional  Director  not  less  than  35 
days  prior  to  the  effective  date  of  such 
termination. 


(b)  Corporate  credit  unions  must 
comply  with  §  704.17  of  this  chapter  in 
lieu  of  §701.20. 

§741.202    Audit  and  veriftcatlon 
requirements. 

(a)  The  supervisory  committee  of  each 
credit  union  insured  pursuant  to  Title  n 
of  the  Act  shall  make  or  cause  to  be 
made  an  audit  of  the  credit  union  at 
least  once  every  calendar  year  covering 
the  period  elapsed  since  the  last  audit. 
The  audit  must  fully  meet  the 
requirements  set  forth  in  §§  701.12  and 
701.13  of  this  chapter. 

(b)  Each  credit  union  which  is  insured 
pursuant  to  Title  n  of  the  Act  shall 
verify  or  cause  to  be  verified,  under 
controlled  conditions,  all  passbooks  and 
accounts  with  the  records  of  the 
financial  officer  not  less  frequently  than 
once  every  2  years.  The  verification 
must  fully  meet  the  requirements  set 
forth  in  §§  701.12(e)  and  701.13  of  this 
chapter. 

§  741 .203    Minimum  loan  policy 
requirements. 

Any  credit  union  which  is  insured 
pursuant  to  Title  II  of  the  Act  must: 

(a)  Adhere  to  the  requirements  stated 
in  §  701.21(h)  of  this  chapter  concerning 
member  business  loans,  §  701.21(c)(8)  of 
this  chapter  concerning  prohibited  fees, 
and  §  701.21(d)(5)  of  this  chapter 
concerning  nonpreferential  loans.  State- 
chartered,  NCUSIF-insured  credit 
unions  in  a  given  state  are  exempt  fix>m 
these  requirements  if  the  state 
regulatory  authority  for  that  state  adopts 
substantially  equivalent  regulations  as 
determined  by  the  NCUA  Board.  In 
nonexempt  states,  all  required  NCUA 
reviews  and  approvals  will  be  handled 
in  coordination  with  the  state  credit 
union  supervisory  authority;  and 

(b)  adhere  to  the  requirements  stated 
in  part  722  of  this  chapter  concerning 
appraisals. 

§  741 .204    IMaximum  public  unit  and 
nonmember  accounts,  and  low-Income 
designation. 

Any  credit  union  that  is  insured,  or 
that  makes  appfication  for  insurance, 
pursuant  to  "Title  n  of  the  Act  must: 

(a)  Adhere  to  the  requirements  of 
§  701.32  of  this  chapter  regarding  pubHc 
unit  and  nonmember  accounts, 
provided  it  has  the  authority  to  accept 
such  accounts.  Requests  by  federally 
insured  state-chartered  credit  unions  for 
an  exemption  bom  the  limitation  of 
§  701.32  will  be  made  and  reviewed  on 
the  same  basis  as  that  provided  in 
§  701.32  for  federal  credit  unions, 
provided,  however  that  NCUA  will  not 
grant  an  exemption  without  the 
concurrence  of  the  appropriate  state 
regulator. 


(b)  Obtain  a  low-income  designation 
in  order  to  accept  nonmember  accounts, 
other  than  from  public  units  or  other 
credit  unions,  provided  it  has  the 
authority  to  accept  such  accounts  under 
state  law.  The  state  regulator  shall  malce 
the  low-income  designation  with  the 
concurrence  of  the  appropriate  regional 
director.  The  designation  will  be  made 
and  reviewed  by  the  state  regulator  on 
the  same  basis  as  that  provided  in 
§  701.32(d)  for  federal  credit  unions. 
Removal  of  the  designation  by  the  state 
regulator  for  such  credit  unions  shall  be 
with  the  concurrence  of  NCUA. 

§  741 .205    Reporting  requirements  for 
credit  unions  that  are  newly  chartered  or  in 
troubled  condition. 

Any  federally  insured  credit  union 
chartered  for  less  than  2  years  or  any 
credit  union  defined  to  be  in  tibubled 
condition  as  set  forth  in  §  701.14(b)(3)  of 
this  chapter  must  adhere  to  the 
requirements  stated  in  §  701.14(c) 
concerning  the  prior  notice  and  NCUA 
review.  Federally  insured  state- 
chartered  credit  unions  must  submit 
required  information  to  both  the 
appropriate  NCUA  Regional  Director 
and  their  state  supervisor.  NCUA  will 
consult  with  the  state  supervisor  before 
making  its  determination  pursuant  to 
§  701.14(d)(2)  and  (f).  NCUA  will  notify 
the  state  supervisor  of  its  approval/ 
disapproval  no  later  than  the  time  that 
it  notifies  the  aHected  individual 
pursuant  to  §  701.14(d)(1). 

§  741.206    Corporate  credit  unions. 

Any  corporate  credit  union  insured 
pursuant  to  Title  II  of  the  Act  shall 
adhere  to  the  requirements  of  part  704 
of  this  chapter. 

§  741 .207    Community  development 
revolving  loan  program  for  credit  unions. 
Any  credit  union  which  is  insured 
pursuant  to  Title  II  of  the  Act  and  is  a 
"participating  credit  union,"  as  defined 
in  §  705.3  of  this  chapter,  shall  adhere 
to  the  requirements  stated  in  part  705  of 
this  chapter. 

§  741 .208  IMergere  of  federally  Insured 
credit  unions:  voluntary  termination  or 
conversion  of  Insured  status. 

Any  credit  union  which  is  insured 
pursuant  to  Title  II  of  the  Act  and  which 
merges  with  another  credit  union  or  non 
credit  imion  institution,  and  any  state- 
chartered  credit  union  which 
voluntarily  terminates  its  status  as  a 
federally-insured  credit  union,  or 
converts  from  federal  insurance  to  other 
insurance  from  a  government  or  private 
source  authorized  to  insure  member 
accounts,  shall  adhere  to  the  applicable 
requirements  stated  in  Section  206  of 
the  Act  and  parts  708a  and  708b  of  this 
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chapter  conceming  mergers  and 
voluntary  termination  or  conversion  of 
insiu«d  status. 

§741.209    ManagMiMfit officiai  intartocfcs. 

Any  credit  union  which  is  insured 
pursuant  to  Title  II  of  the  Act  shall 
adhere  to  the  requirements  stated  in  part 
711  of  this  chapter  conceming 
management  official  interlocks,  issued 
under  the  provisions  of  the  Depository 
Institution  Management  Interlocks  Act 
(12  U.S.C.  3201  et  seq.). 

1741.210  Central  liquidity  tacillty. 

Any  credit  union  which  is  insured 
pursuant  to  Title  II  of  the  Act  and  is  a 
member  of  the  Central  Liqmdity 
Facility,  shall  adhere  to  the 
requirements  stated  in  part  725  of  this 
chapter. 

1741.211  Advertising. 

Any  credit  union  which  is  insiu^ 
pursuant  to  Title  II  of  the  Act  shall 
adhere  to  the  requirements  prescribed 
by  part  740  of  this  chapter. 

§  741 .21 2    Share  insurance. 

(a)  Member  share  accounts  received 
by  any  credit  imion  which  is  insiu^d 
pursuant  to  Title  11  of  the  Act  in  its 
usual  course  of  business,  including 
regular  shares,  share  certificates,  and 
share  draft  accounts,  are  insured  subject 
to  the  limitations  and  rules  in  subpart 
A  of  part  745  of  this  chapter. 

(b)  The  payment  of  share  insurance 
and  the  appeal  process  applicable  to  any 
credit  union  which  is  insured  pursuant 
to  Title  n  of  the  Act  are  addressed  in 
subpart  B  of  part  745  of  this  chapter. 

§741.213    Administrative  actions, 
adjudicative  hearings,  rules  of  practice  and 
procedure. 

Any  credit  union  which  is  insured 
pursuant  to  Title  11  of  the  Act  shall 
adhere  to  the  applicable  rules  of 
practice  and  procedures  for 
administrative  actions  and  adjudicative 
hearings  prescribed  by  part  747  of  this 
chapter.  Subpart  E  of  part  747  appUes 
only  to  federal  credit  unions. 

§  741 .21 4    Report  of  crime  or  catastrophic 
act  and  tunic  Secrecy  Act  Compliance. 

Any  credit  union  which  is  insured 
pursuant  to  Title  II  of  the  Act  shall 
adhere  to  the  requirements  stated  in  part 
748  of  this  chapter. 

§  741 .21 5    Records  preservation  program. 

Any  credit  union  which  is  insured 
pursuant  to  Title  II  of  the  Act  shall 
maintain  a  records  preservation  program 
as  prescribed  by  part  749  of  this  chapter. 

§  741 .21 6    Flood  insurance. 

Any  credit  union  which  is  insured 
pursuant  to  Title  II  of  the  Act  shall 


adhere  to  the  requirements  stated  in  part 
760  of  this  chapter. 

§741.217    Truth  in  savings. 

Any  credit  union  which  is  insiu^d 
pursuant  to  Title  11  of  the  Act  shall 
adhere  to  the  requirements  stated  in  part 
707  of  this  chapter. 

§  741 .21 8    involuntary  liquidation  and 
creditor  claims. 

Any  credit  union  which  is  insiued 
pursuant  to  Title  II  of  the  Act  shall 
adhere  to  the  applicable  provisions  in 
part  709  of  this  chapter.  Section  709.3 
of  part  709  applies  only  to  federal  credit 
unions. 

(FR  Doc.  95-18893  Filed  8-1-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPOFTTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspsce  Docket  No.  95-nANM-3] 

Proposed  Alteration  of  Federal 
Airways  V-19,  V-148,  and  V-263;  CO 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

StJMMARY:  This  action  proposes  to 
realign  three  Federal  airways  located  in 
Colorado.  In  May,  the  Byers,  CO,  Very 
High  Frequency  Omnidirectional  Range/ 
Distance  Measuring  Equipment  (VOR/ 
DME)  became  operational  as  part  of  the 
new  Denver  Airport  airspace 
realignment.  Consequently,  the  FAA  is 
proposing  to  reaUgn  Federal  Airways  V- 
19,  V-148,  and  V-263.  This  proposal 
would  enhance  air  traffic  procedures. 
DATES:  Conunents  must  be  received  on 
or  before  August  18,  1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division.  ANM-500,  Docket  No. 
95-ANM-3,  Federal  Aviation 
Administration,  1601  Lind  Avenue, 
SW.,  Ronton,  WA  98055-4056. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORIMATION  CONTACT: 
Norman  W.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 


Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone:  (202) 
267-9230. 

SUPPl£MENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
enviromnental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  95- 
ANM-3."  The  postcard  will  be  date/ 
time  stamped  and  retiuned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  svunmarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue  SW..  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  niunber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
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Aviation  Regulations  (14  CFR  part  71)  to 
realign  three  Federal  airways,  V-19,  V- 
148,  and  V-263,  because  of  the 
commissioning  of  the  Byers,  CO,  VOR/ 
DME.  This  proposal  would  enhance  air 
traffic  procediues.  Domestic  VOR 
Federal  airways  are  published  in 
paragraph  6010(a)  of  FAA  Order 
7400.9B  dated  July  18. 1994.  and 
effective  September  16. 1994.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Domestic  VOR  Federal 
airways  listed  in  this  dociunent  would 
be  published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Qnler  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regvdatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  vnll 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  v«rill  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sub)ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113.  40120; 
E.O.  10854,  24  FR  9565.  3  CFR.  1959-1963 
Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9B.  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994.  and  effective 
September  16. 1994.  is  amended  as 
follows: 

Paragraph  6010(a)— Domestic  VOR  Federal 
Airways 

***** 

V^19    (Revised) 


From  Newman,  TX,  via  INT  Newman  286° 
and  Truth  or  Consequences,  NM,  159° 
radials;  Truth  or  Consequences;  INT  Truth  or 
Consequences  028°  and  Socorro,  NM,  189° 
radials;  Socorro;  Albuquerque.  NM;  INT 
Albuquerque  036°  and  Santo  Fe.  NM.  245° 
radials;  Santa  Fe;  Las  Vegas,  NM;  Cimarron, 
NM;  Pueblo,  CO;  Colorado  Springs.  CO;  INT 
Colorado  Springs  036°  and  Byers,  CO, 
211°T(201°M)  radials;  Byers;  Gill,  CO; 
Cheyenne,  WY;  Muddy  Mountain,  WY;  5 
miles,  45  miles  71  MSL.  Crazy  Woman,  WY; 
Sheridan,  WY;  Billings.  MT;  38  miles  72 
MSL,  INT  Billings  347°  and  Lewistown,  MT, 
104°  radials;  Lewistown;  INT  Lewistown 
322°  and  Havre.  MT,  226°  radials;  to  Havre. 


V-148    [Revised] 

From  Falcon,  CO;  Byers,  CO;  Thurman, 
CO;  65  MSL  INT  Thurman  067°  and  Hayes 
Center,  NE,  246°  radials;  Hayes  Center;  North 
Platte,  NE;  O'Neill,  NE;  Sioux  Falls,  SD; 
Redwood  Falls,  MN;  Gopher,  MN;  Hayward, 
WI;  Ironwood,  MI;  to  Houghton,  MI. 
***** 

V-263    (Revised] 

From  Corona,  NM,  INT  Corona  278°  and 
Albuquerque,  NM,  160°  radials; 
Albuquerque;  INT  Albuquerque  019°  and 
Santa  Fe,  NM.  268°  radials;  Santa  Fe;  Las 
Vegas,  NM;  Cimarron.  NM;  Tobe,  CO;  54 
miles  69  MSL;  Lamar,  CO;  17  miles  63  MSL; 
Hugo,  CO;  Byers,  CO;  to  Akron.  From  Pierre. 
SD;  Aberdeen,  SD. 
***** 

Issued  in  Washington,  DC,  on  July  26, 
1995. 

Reginald  C.  Matthews 
Acting  Manager,  Airspace — Rules  and 
Aeronautical  Information  Division. 
[FR  Doc.  95-18914  Filed  8-1-95;  8:45  am) 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 
[Docket  No.  S-019A] 
RIN  121S-AA51 

Permlt'Required  Confined  Spaces 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA).  U.S. 
Department  of  Labor. 
ACTION:  Notice  of  informal  public 
hearing;  reopening  of  pubUc  comment 
period;  correction. 

SUMMARY:  This  notice  schedules  an 
informal  public  hearing  conceming 
OSHA's  proposal  (59  FR  60735)  to 
modify  the  existing  rescue  provisions  of 
the  standard  (§  1910.146)  covering  entry 
into  permit-required  confined  spaces. 
The  Agency  requests  that  interested 


parties  present  testimony  and  evidence 
regarding  the  issues  raised  by  the 
proposed  revision  and  by  this  hearing 
notice.  This  notice  also  reopens  the 
public  comment  period  and  corrects  an 
error  in  the  proposed  revision. 

DATES:  An  informal  public  hearing  will 
begin  at  9  a.m.  on  September  27. 1995 
and  on  each  succeeding  day. 

Notices  of  intention  to  appear  at  the 
informal  pubic  hearing,  along  with  all 
testimony  and  evidence  whidi  will  be 
introduced  into  the  hearing  record,  must 
be  postmarked  by  September  13. 1995. 

Comments  must  be  postmarked  by 
September  13, 1995. 

ADDRESSES:  Notices  of  intention  to 
appear  at  the  hearing  and  testimony  and 
doomientary  evidence  which  will  be 
introduced  into  the  hearing  record  must 
be  submitted  in  quadruplicate  to  Mr. 
Tom  Hall,  Occupational  Safety  and 
Health  Administration.  Ehvision  of 
Consumer  Affairs,  room  N3647.  200 
Constitution  Avenue  N.W.,  Washington. 
D.C.  20210,  telephone  (202)  219-«615. 
The  informal  public  hearing  will  be 
held  in  the  Frances  Perkins  Building 
auditorium.  U.S.  Department  of  Labor, 
200  Constitution  Avenue  N.W.,  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hearings:  Mr.  Tom  Hall,  Occupational 
Safety  and  Health  Administration, 
Division  of  Consumer  Affairs,  room 
N3647.  200  Constitution  Avenue  N.W.. 
Washington.  D.C.  20210.  telephone 
(202)  219-8615.  Proposal:  Ml.  Richard 
E.  Liblong.  Office  of  Information. 
Division  of  Consumer  Affairs.  U.S. 
Department  of  Labor,  room  N3647.  200 
Constitution  Avenue  N.W..  Washington, 
D.C.  20210,  telephone  (202)  219-8151. 

SUPPLEMENTARY  INFORMATKM:  On 
January  14, 1993,  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  issued  a  General  Industry 
standard  (§  1910.146)  to  require 
protection  for  employees  who  enter 
permit-required  con^ned  spaces  (permit 
spaces).  The  permit  space  standard, 
which  provides  a  comprehensive 
regulatory  homework  for  the  safe 
performance  of  entry  operations, 
became  effective  on  April  15, 1995. 

On  March  15,  1993,  the  United 
Steelworkers  of  America  (USWA) 
petitioned  the  United  States  Court  of 
Appeals  for  the  1 1th  Circuit  for  judicial 
review  of  §  1910.146.  In  particular,  the 
USWA  contended  tiiat  §  1910.146(k)(2). 
which  addresses  the  use  of  off-site 
rescue  services,  was  vague  and 
ineffective.  The  USWA  also  stated  that 
OSHA  had  inappropriately  omitted  both 
a  requirement  for  testing  or  monitoring 
performed  to  comply  with  the  standard 
and  a  requirement  for  employees  to 
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have  access  to  testing  or  monitoring 
results. 

Based  on  discussions  with  the  USWA, 
OSHA  agreed  to  initiate  further 
rulemaking,  issuing  a  notice  of  proposed 
rulemaking  (NPRM)  (59  FR  60735)  on 
November  28, 1994.  The  proposed 
revisions  to  §  1910.146(k){2)  more 
clearly  express  what  the  Agency 
intended  when  it  promulgated  the 
permit  space  standard.  They  state 
specifically  that  host  employers  must 
ensiu«  that  prospective  rescuers  who 
are  not  employees  of  the  host  employer 
are  able  to  respond  to  a  rescue  siunmons 
in  a  timely  manner  and  are  equipped 
and  trained  to  perform  permit  space 
rescues  at  the  host  employer's  facility. 

In  addition,  based  on  information 
received  subsequent  to  the 
promulgation  of  §  1910.146,  OSHA 
proposed  to  make  §  1910.146(k)(3)(i), 
which  deals  with  the  point  of 
attachment  for  a  retrieval  line,  more 
performance-oriented  by  allowing  any 
point  of  attachment  which  enables  the 
entrant's  body  to  present  the  smallest 
possible  profile  during  retrieval. 

Also,  tne  Agency  aslced  for  public 
input  on  the  USWA's  suggestion  that 
OSHA  add  provisions  which  would 
require  that  employers  provide  for 
employee  observation  of  permit  space 
testing  or  monitoring,  and  that 
employers  also  provide  employee  access 
to  the  results  of  permit  space  testing  or 
monitoring. 

The  NPRM  set  a  90  day  comment 
period,  ending  on  February  27, 1995,  to 
receive  written  comments  on  the 
proposed  revisions  and  the  issues 
raised.  OSHA  received  51  written 
comments  (Exs.  161-1  through  161-51). 
Several  commenters  (Ex.  161-21, 161- 
22,  161-38, 161-40, 161-44)  required 
that  OSHA  convene  an  informal  public 
hearing  to  address  their  concerns.  The 
comments  received  in  response  to  the 
proposed  revision  and  issues  raised  are 
available  for  inspection  and  copying  in 
the  OSHA  Docket  Office,  Docket  No.  S- 
019A.  room  N2625,  U.S.  Department  of 
Labor.  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 

Based  on  the  response  to  the  NPRM, 
OSHA  has  decided  to  convene  an 
informal  public  hearing,  beginning  on 
September  27, 1995,  and  to  reopen  the 
comment  period  to  obtain  public  input 
regarding  the  need  to  more  clearly 
express  a  host  employer's  responsibility 
to  assess  a  prospective  rescue  service's 
capabilities  (i.e.,  is  equipped,  trained, 
and  can  respond  in  a  timely  manner) 
and  regarding  the  need  for  employee 
participation  in  testing  and  monitoring. 
The  Agency  requests  that  hearing 
participants  and  commenters  provide 
supporting  information  for  any 


recommendations,  so  OSHA  can 
adequately  assess  these  materials  when 
drafting  the  final  rule  for  this 
rulemaking. 

Rescue  and  Emei:gency  Services 

Existing  paragraph  (k){l)  sets 
requirements  for  employers  who  have 
their  own  employees  enter  permit 
spaces  to  provide  rescue  and  emergency 
services.  "The  criteria  set  by  this 
paragraph  are  designed  to  protect  such 
employees  from  permit  space  hazards 
and  to  maximize  their  ability  to  provide 
effective  rescue  and  emergency  services. 
Paragraph  (k)(l)  applies  both  to  rescuers 
employed  by  employers  who  are 
conducting  permit  space  operations  and 
to  rescuers  employed  by  outside  rescue 
services,  insofar  as  such  employers  are 
regulated  by  OSHA  (State  and  local 
government  employees  in  non-State 
Plan  States  are  not  covered). 

OSHA's  experience  indicates  that 
many  employers  who  conduct  permit 
space  operations  rely  on  off-site  rescue 
services,  such  as  those  provided  by  local 
fire  departments,  in  lieu  of  establishing 
an  adequate  rescue  capability  using 
their  own  employees.  The  Agency  has 
acknowledged  that  there  are 
circumstances  where  it  is  reasonable  for 
"host  employers"  to  rely  on  persons 
other  than  their  own  employees  to 
provide  rescue  and  emergency  services. 
Accordingly,  existing  paragraph  (k)(2) 
sets  criteria  for  the  use  of  such 
"outside"  rescue  and  emergency 
services. 

In  particular,  the  host  employer  must 
provide  the  "outside  rescuers"  with 
pertinent  information  about  the 
identified  permit  space  hazards  and  give 
them  access  to  any  permit  space  from 
which  rescue  may  be  necessary,  so  that 
the  rescue  service  can  develop 
appropriate  rescue  plans  and  can 
practice  performing  rescues. 

Pursuant  to  §§  1910.146(d)(9)  and 
(f)(ll),  the  host  employer  is  currently 
required  to  establish  effective  means  of 
summoning  rescuers  and  document 
those  means  in  the  entry  permit.  Unless 
non-entry  rescue  procedvues  have  been 
implemented  or  the  potential  rescuers 
are  standing  by  as  entry  operations 
proceed,  some  time  will  pass  between 
the  transmittal  of  the  rescue  summons 
and  the  retrieval  of  an  entrant.  OSHA 
expects  affected  employers  to  make 
arrangements  for  rescue  which 
maximize  the  likelihood  that  entrants 
will  be  retrieved  safely  while 
minimizing  the  risks  for  potential 
rescuers. 

However,  in  response  to  a  submission 
(Ex.  1)  from  the  United  Steelworkers  of 
America  (USWA),  the  Agency  has 
acknowledged  (59  FR  60736)  that  the 


final  rule  may  not  have  been  sufficiently 
clear  as  to  a  "host"  employer's 
responsibility  for  the  performance  of 
"outside"  rescue  services.  Accordingly, 
the  Agency  has  proposed  to  revise 
§  1910.146(k)(2)  so  the  standard  clearly 
indicates  that  "host"  employers  are 
required  to  retain  rescue  services  that 
can  respond  adequately  and  in  a  timely 
fashion  when  summoned  to  perform 
rescues. 

In  response,  some  commenters  (Exs. 
161-9, 161-13, 161-31, 161-42  and 
161-50)  expressed  support  for  the 
proposed  revisions  as  the  appropriate 
means  to  ensure  that  rescue  services 
performed  adequately.  Those 
commenters  indicated  that  compliance 
would  pose  no  difficulties. 

On  the  other  hand,  several 
commenters  (Exs.  161-1, 161-2, 161-5, 
161-6, 161-11  and  161-33)  expressed 
concern  that  the  proposed  language 
appears  to  rule  out  the  use  of  outside 
rescue  services.  Those  commenters 
stated  that  OSHA  should  not  discourage 
the  use  of  off-site  rescue  services 
because  there  will  be  situations  where 
affected  employers  have  no  viable 
alternative  to  relying  on  those  services. 
FuLTthermore,  those  commenters  have 
indicated  that  an  "off-site"  rescue 
service  siunmoned  by  a  "host" 
employer  might  well  be  able  to  respond 
at  least  as  quickly  and  effectively  as  an 
"on-site"  resuce  service  set  up  by  the 
ernployer  conducting  entry  operations. 

One  commenter  (Ex.  161-1)  expressed 
concern  that  "(ajdoption  of  this  section 
as  stated  may  force  small  inexperienced 
employers  into  establishing  in-house 
resuce  teams  with  little  or  no  practical 
training."  In  addition,  a  commenter  (Ex. 
161-6)  stated  that  "(o]n-site  rescue 
teams  are  usually  comprised  of 
electricians,  pipefitters,  maintenance 
workers  and  other  craftspeople  where 
rescue  is  a  sideline.  Whereas  most  on- 
site  teams  are  only  given  a  minimal 
amoimt  of  time  to  train,  many  off-site 
technical  rescue  teams  do  nothing  but 
train  for  and  run  fire  and  rescue  calls." 
However,  another  commenter  (Ex.  161- 
40)  stated  that  on-site  employees, 
properly  trained  and  equipped,  would 
perform  better  than  off-site  rescue 
services,  because  on-site  personnel 
would  be  familiar  with  the  facility  and 
closer  to  the  spaces  being  entered. 

In  addition,  the  USWA  (Ex.  161-38) 
commented  as  follows. 

In  our  June  22, 1993  letter,  the  USWA 
expressed  concern  that  the  provisions  of  the 
standard  (primarily  paragraph  (k)(2)) 
allowing  off-site  rescue  services  were  vague 
and  ineffective.  In  subsequent  discussions 
with  OSHA  and  the  DOL  solicitors,  we 
argued  that  only  an  on-site  rescue  service 
could  respond  in  time  to  save  the  life  of  an 
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entrant  overcome  by  a  hazardous 
atmosphere,  trapped  by  an  engulfing  liquid 
or  solid,  or  critically  injured  by  some  other 
confined  space  hazard.  We  also  pointed  out 
that  the  standard  imposes  a  number  of 
requirements  on  on-site  rescue  services,  but 
not  on  off-site  services,  thus  giving 
employers  an  unwarranted  incentive  to 
choose  off-site  services. 

Subsequent  discussions  with  employers 
and  professional  rescue  services,  along  with 
comments  submitted  to  this  docket  [S-019A] 
by  other  parties,  have  caused  us  to  modify 
that  position.  We  remain  skeptical  that  an 
off-site  service  can  respond  rapidly  enough 
in  most  circimistances.  We  are,  however, 
.willing  to  admit  the  possibility.  In  addition, 
the  mere  foct  that  a  rescue  service  is 
maintained  on  site  is  no  guarantee  that  the 
service  will  reach  the  scene  of  an  emergency 
on  time,  especially  in  a  very  large  plant. 
Accordingly,  we  would  supp>ort  a 
performance-based  approach  to  this  issue,  so 
long  as  the  desired  performance  was  sp>elled 
out  with  sufficient  specificity,  and  so  long  as 
it  applied  to  both  on-site  and  off-site  rescue 
services. 

A  number  of  commenters  (Exs.  161- 
1, 161-14, 161-20,  and  161-29) 
suggested  that  the  Agency  drop  the 
proposed  revisions  to  §  1910.146(k).  For 
example,  a  commenter  (Ex.  161-35) 
stated  that  the  proposed  revision 
"places  the  host  employer  in  an 
unenviable  position  of  being  held 
accoimtable  for  the  performance  of 
specified  employee  activities  over 
which  the  host  employer  has  no 
control."  In  addition,  a  commenter  (Ex. 
161-20)  indicated  that  the  rationale 
behind  the  proposed  revisions  failed  to 
take  into  account  the  application  of  the 
requirements  in  existing 
§  1910.146(k)(l)  to  all  employers  (except 
some  public  sector  employers)  who 
send  employees  into  permit  spaces  to 
perform  rescues.  That  commenter  also 
stated  as  follows: 

Many  employers  will  use  off-site  services 
because  they  do  not  have  the  specialized 
rescue  training  and  experience  of  these 
organizations.  If  a  host  employer  is  utilizing 
the  outside  rescuer  because  it  does  not  have 
the  expertise  to  maintain  a  team  in-house, 
how  can  the  host  determine,  let  alone  be  held 
accountable  as  to  whether  that  expertise  is 
"functioning  appropriately"?  (emphasis  in 
original] 

Other  commenters  (Ex.  161-26, 161-37, 
161-42, 161-46)  suggested  that  any 
revision  of  existing  §  1910.146(k)  be 
limited  to  providing  clear  guidance 
regarding  how  to  assess  the  relative 
merits  of  on-site  and  off-site  options, 
and  set  performance  criteria  that  would 
apply  to  all  rescue  services.  These 
commenters  were  primarily  concerned 
that  the  Agency  apply  the  same  criteria 
to  all  rescuers,  whether  on-site  or  off- 
site. 


For  example,  several  commenters 
(Exs.  161-23, 161-30, 161-38  and  161- 
45)  asked  that  the  Agency  indicate 
clearly  what  constitutes  "timely" 
response  to  a  rescue  summons.  Some 
commenters.  (Exs.  161-2, 161-6, 161-7 
and  161-26)  noted  that  rescuer 
proficiency  was  as  important  as  the 
response  time  and  suggested  that  OSHA 
set  performance  criteria  for  assessing  the 
timeliness  of  response.  Another 
commenter  (Ex.  161-38)  suggested  that 
employers  be  required  to  have  rescuers 
arrive  within  four  minutes  of  summons 
where  entrant  has  been  exposed  to 
atmospheric  or  engulfment  hazards,  and 
within  10  minutes  otherwise. 

One  commenter  (Ex.  161-25)  stated  as 
follows: 

Even  with  well  trained  rescue  personnel 
on-site,  extracting  an  incapacitated  person 
firom  a  confined  sptace  while  attempting  to 
adminster  first  aid  is  not  a  quick  process. 
Therefore,  the  fact  that  rescue  capability 
happens  to  be  off-site  and  perhaps  is 
unfamiliar  with  the  site's  confined  spaces 
may  have  little  impact  on  the  ultimate 
outcome  of  such  an  incident. 

Another  commenter  (Ex.  161-39) 
recognized  that  a  rescue  service  which 
responds  to  a  permit  space  accident 
within  four  minutes  will  still  need  time 
to  prepare  for  entry,  making  it 
"impossible  for  an  outside  rescue 
service  to  *  *  *  have  oxygen  to  the 
patient  within  four  minutes."  However, 
that  commenter  stated  "if  the  rescuers 
can  get  to  the  patient  close  to  this  four- 
minute  time  frame,  then  a  rescue  may 
still  be  possible." 

Other  commenters  (Exs.  161-14, 161- 
20, 161-28  and  161-33)  stated  that 
OSHA  should  not  attempt  to  specify 
what  constitutes  "timeliness"  because 
the  existing  standard  provides  sufficient 
guidance  regarding  how  to  assess  the 
adequacy  of  rescuer  response  in  a 
specific  situation.  For  example,  a 
commenter  (Ex.  161-33)  stated  as 
follows: 

After  careful  deliberation,  the  Agency 
profterly  rejected  any  attempt  to  incorporate 
a  timeliness  requirement  into  the  standard. 
Rather  than  adopting  a  timeliness 
requirement  which  would  be  infeasible, 
would  encourage  conduct  likely  to  endanger 
rescuers,  and  inevitably  would  be  subject  to 
inconsistent  enforcement  through  subjective 
(if  not  arbitrary)  20-20  hindsight,  the  Agency 
concluded  "that  prevention  of  emergencies 
in  permit  spaces  is  the  most  effective 
approach  to  this  problem."  58  FR  4527/1. 

The  Agency  recognizes  that  permit 
space  hazards  vary  in  their  capacity  to 
kill  or  permanently  injure  employees 
and  that  what  constitutes  "timely" 
rescue  will  vary  accordingly.  A 
commenter  (Ex.  161-6)  has  indicated 
that  immediate  rescue  is  not  always 


imperative,  because  a  slightly  hypoxic 
environment  may  disable  an  entrant 
without  creating  a  risk  of  permanent 
brain  damage.  Another  commenter  (Ex. 
161-38)  took  issue  with  that  comment, 
stating  that  OSHA  must  require  rescue 
within  the  first  few  minutes,  because 
the  Agency  cannot  assume  an 
environment  is  only  slightly  hypoxic. 

Some  atmospheric  hazards  can  cause 
death  or  permanent  injury  within  four 
to  six  minutes.  However,  rescuers 
responding  from  outside  of  the 
immediate  area  of  the  entry  space  would 
usually  not  be  able  to  begin  a  rescue  in 
foiu  to  six  minutes.  Therefore,  the  only 
way  rescuers  could  successfully  retrieve 
entrants  imder  such  ciraunstances 
would  be  to  have  personnel  present  and 
prepared  to  initiate  rescue  throughout 
the  period  of  entry  operations.  Ctae 
commenter  (Ex.  161-33)  has  stated  that 
the  proposed  rule  appears  to  require  "a 
rescue  team  to  be  standing  by 
immediately  outside  every  space  during 
every  entry."  The  commenter  indicated 
that  such  a  measure  would  be 
inappropriate  where  there  was  "non- 
emergency entry  into  a  permit  space." 

As  stated  both  in  the  NPRM  and 
elsewhere  in  this  notice,  OSHA 
intended  this  rulemaking  simply  to 
clarify  the  existing  requirements  of 
§  1910.146{k)(2).  hi  particular,  the 
Agency  has  attempted  to  indicate 
clearly  that  an  employer  who  retains  an 
off-site  rescue  and  emergency  service 
must  ensiue  that  the  designated  service 
has  the  equipment,  training  and  overall 
abihty  to  respond  in  a  timely  fashion 
when  siunmoned  to  rescue  a  permit 
space  entrant.  OSHA  does  not  thereby 
intend  to  require  that  host  employers 
"guarantee"  the  performance  of  off-site 
services,  to  make  compliance  more 
burdensome  for  off-site  services  than  for 
on-site  services,  or  to  prevent  the  use  of 
off-site  services.  The  Agency  has 
consistently  maintained  that  the 
piupose  of  §  1910.146(k)  is  to  require 
that  employers'  provisions  for  rescue,  by 
whatever  means,  are  adequate.  The 
proposed  amendment  to 
§  1910.146(k)(2)  (59  FR  60735)  was 
intended  solely  to  clarify  the  original 
intent  of  that  paragraph. 

As  amended,  paragraph  (k)(2)  would 
read  as  follows: 

(2)  When  an  employer  (host  employer) 
arranges  to  have  persons  other  than  the  host 
employer's  employees  (outside  rescuer) 
perform  permit  space  rescue,  the  host 
employer  shall  ensure  that: 

(i)  The  outside  rescuer  can  effectively 
respond  in  a  timely  manner  to  a  rescue 
summons. 

(ii)  The  outside  rescuer  is  equipped, 
trained  and  capable  of  functioning 
appropriately  to  perform  [jermit  space 
rescues  at  the  host  employer's  facility. 
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(iii)  The  outside  rescuer  is  aware  of  the 
hazards  they  may  confront  when  called  on  to 
perform  rescue  at  the  host  employer's 
facility. 

(iv)  The  outside  rescuer  is  provided  with 
access  to  all  permit  spaces  from  which  rescue 
may  be  necessary  so  that  the  outside  rescuer 
can  develop  appropriate  rescue  plans  and 
practice  rescue  operations. 

The  Agency  requests  testimony  and 
further  comment  concerning  faioth  the 
need  for  and  the  adequacy  of  the 
proposed  language.  Does  the  proposed 
language  adequately  clarify  the  host 
employer's  responsibilities  in  using  the 
services  of  a  rescue  service  not 
comprised  of  his  own  employees?  If  not, 
how  can  the  proposed  provisions  be 
further  improved?  Is  addition  guidance 
necessary? 

Two  commenters  (Ex.  161-2  and  161- 
44)  have  provided  examples  of  programs 
for  the  proper  organization,  training  and 
equipping  of  rescue  services.  The 
Agency  solicits  input  regarding  the 
extent  to  which  it  would  be  appropriate 
to  incorporate  criteria,  such  as  that 
provided  by  the  commenters,  either  as 
regulatory  text  or  in  a  non-mandatory 
appendix. 

Employee  Participation  in  Testing  and 
Monitoring 

In  response  to  a  submission  from  the 
USWA  (Ex.  1),  the  NPRM  solicited 
comment  as  to  whether  §  1910.146 
should  be  revised  to  require  that 
affected  employees,  or  dieir  designated 
representatives,  be  permitted  to  observe 
the  evaluation  of  confined  space 
conditions,  including  any  testing  or 
monitoring  conducted  under  the  permit 
space  standard.  The  USWA  (Ex.  161- 
38),  which  requested  a  hearing  on  this 
issue,  expressed  support  for 
incorporation  of  employee  participation 
into  the  permit  standard.  In  particular, 
the  USWA  stated  that  such  a  provision 
was  required  under  section  8(c)(3)  of  the 
OSH  Act,  which  provides  for  employee 
observation  of  monitoring  performed  to 
verity  compliance  with  health 
standards.  The  commenter  also  stated 
"A  worker  entering  a  confined  space 
risks  sudden  death  if  the  monitoring  is 
not  done  properly.  Surely  that  worker 
should  have  the  right  to  observe  the 
monitoring." 

Other  commenters  (Exs.  161-39  and 
161-43)  stated  that  it  was  appropriate  to 
require  employee  participation  in 
monitoring  and  testing  because  it  would 
reassure  employees  that  the  results  were 
accurate  aiid  reliable.  In  addition,  a 
commenter  (Ex.  161-40)  indicated  that 
employee  participation  in  monitoring 
was  an  example  of  the  approaches  that 
could  be  used  to  involve  workers  in  the 


development  and  implementation  of  a 
permit  space  program. 

On  the  other  hand,  some  commenters 
(Exs.  161-9. 161-12. 161-13. 161- 
25,161-30, 161-50)  opposed  the 
inclusion  of  a  requirement  for  employee 
observation  of  monitoring,  stating  that 
existing  §  1910.146  already  addressed 
employee  access  to  monitoring 
information  and  that  the  suggested 
requirement  would  impose 
unreasonable  biu-dens  and  delays.  Other 
commenters  (Exs.  161-20, 161-26, 161- 
29,  161-35, 161-^8)  also  stated  that 
section  8(c)(3)  of  the  OSH  Afit  does  not 
require  employee  participation  in 
permit  space  monitoring,  because 
§  1910.146  is  a  safety  standard  and  the 
statute  applies  to  the  promulgation  of 
health  standards. 

In  addition,  some  commenters  (Exs. 
161-15. 161-27  and  161-35)  stated  that 
adoption  of  the  suggested  provision 
would  intrude  on  labor/management 
relations  by  mandating  collaboration, 
while  other  commenters  (Exs.  161-26 
and  161—49)  expressed  concern  that 
such  a  requirement  would  raise  safety 
problems  because  employees  would  be 
exposed  to  dangerous  atmospheres.  One 
other  conunenter  (Ex.  161-45)  stated . 
that  it  was  imnecessary  to  mandate 
employee  participaUon,  but  that  permit 
space  programs  should  provide  for  the 
siurvey  of  a  permit  space  at  an  affected 
employee's  request,  as  a  means  of 
building  trust  that  the  employer  is 
looking  out  for  the  well-being  of  the 
employees. 

In  response  to  the  above-described 
comments,  OSHA  requests  additional 
input  regarding  the  need  for  regulatory 
lemguage  addressing  employee 
participation  in  permit  Sf)ac8 
monitoring. 

Correction 

In  its  notice  of  November  28. 1994  (59 
FR  60735)  OSHA  made  an  error  in  the 
regulatory  text  portion  of  the  proposed 
revision  of  paragraph  (k)(3)(i).  The 
preamble  discussion  (in  the  middle 
column  of  page  60738)  makes  it  clear 
that  OSHA  intended  to  amend  only  the 
first  sentence  of  paragraph  (k)(3)(i). 
However,  the  proposed  regulatory  text 
(in  the  third  column  of  page  60739)  did 
not  include  the  existing  paragraph 
(k)(3)(i)  language  which  provides  for  the 
use  of  wristlets,  creating  the  impression 
that  OSHA  intended  to  disallow  the  use 
of  wristlets.  Indeed,  several  commenters 
(Exs.  161-20. 161-25, 161-26. 161-48) 
called  the  omission  to  the  Agency's 
attention  and  expressed  support  for  the 
retention  of  the  sentence  in  the  final 
rule.  The  exclusion  of  the  sentence 
regarding  the  use  of  wristlets  &x)m  the 
proposal  was  inadvertent.  Therefore,  the 


proposed  revision  to  paragraph  (k)(3)(i). 
of  §  1910.146.  beginning  on  the  tenth 
line  of  the  third  column  of  page  60739, 
is  corrected  to  read  as  follows: 

(i)  Each  authorized  entrant  shall  use  a 
chest  or  hill  body  harness,  with  a  retrieval 
line  attached  at  the  center  of  the  entrant's 
back  near  shoulder  level,  above  the  entrants 
head  or  other  point  which  the  employer  can 
establish  will  ensure  that  the  entrant  will 
present  the  smallest  possible  profile  during 
removal.  Wristlets  may  be  used  in  lieu  of  the 
chest  or  full  body  harness  if  the  employer  can 
demonstrate  that  the  use  or  full  body  harness 
is  infiaasible  or  creates  a  greater  hazard  and 
that  the  use  of  wristlets  is  the  safest  and  most 
effective  alternative. 


Public  Participation — Notice  of  Hearing 

Pursuant  to  section  6(b)  of  the  act.  an 
opportunity  to  submit  oral  testimony 
concerning  the  proposed  revisions  and 
issues  raised  will  be  provided  at  an 
informal  public  hearing  scheduled  to 
begin  at  9  a.m.  on  September  27, 1995 
in  the  auditoriiun  of  the  Francis  Perkins 
Building,  200  Constitution  Avenue. 
N.W.,  Washington.  D.C.  20210.  The 
hearing  will  be  extended  to  subsequent 
days  as  necessary. 

Notice  of  Intention  To  Appear 

All  persons  desiring  to  participate  at 
the  hearing  must  file,  in  quadruplicate, 
a  notice  of  intention  to  appear, 
postmarked  on  or  before  September  13, 
1995.  The  notice  must  be  addressed  to 
Mr.  Tom  Hall,  OSHA  Division  of 
Consumer  Affairs,  Docket  S-019A,  room 
N3647,  U.S.  Departinent  of  Labor,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210,  telephone 
(202)  219-6615.  The  notice  of  intention 
to  appear  may  also  be  transmitted  by 
facsimile  to  (202)  219-5986,  provided 
the  original  and  3  copies  of  the  notice 
subsequently  are  sent  to  Mr.  Hall. 

The  notices  of  intention  to  appear, 
which  will  be  available  for  inspection 
and  copying  at  the  OSHA  Technical 
Data  Center  Docket  Office,  room  N2625, 
200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210,  telephone 
(202)  219-7894,  must  contain  the 
following  information: 

(1)  The  name,  address,  and  telephone 
nimiber  of  each  person  wishing  to 
appear; 

(2)  The  capacity  in  which  the  person 
will  appear; 

(3)  The  approximate  amount  of  time 
requested  for  the  presentation; 

(4)  The  specific  issues  that  will  be 
addressed; 

(5)  A  statement  of  the  position  that 
will  be  taken  writh  respect  to  each  issue 
addressed,  and; 
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(6)  Whether  the  party  expects  to 
submit  docimientary  evidence,  and,  if 
so,  a  brief  summary  of  that  evidence. 

Filing  of  Testimony  andEvidence 
Before  the  Hearing 

Any  party  requesting  more  than  10 
minutes  for  a  presentation  at  the 
hearing,  or  who  will  submit 
documentary  evidence,  must  provide,  in 
quadruplicate,  the  complete  text  of  the 
testimony,  including  any  documentary 
evidence  to  be  presented  at  the  hearing, 
to  the  OSHA  Division  of  Consumer 
Affairs.  This  material  must  be 
postmarked  on  or  before  September  13, 
1995.  These  materials  will  be  available 
for  inspection  and  copying  at  the 
Technical  Data  Center  Docket  Office. 
The  amount  of  time  requested  in  each 
submission  will  be  reviewed.  In  those 
instances  where  the  information 
contained  in  the  submission  does  not 
justify  the  amoimt  of  time  requested,  a 
more  appropriate  amount  of  time  wrill  be 
allocated  and  the  participant  will  be 
provided  appropriate  notice. 

Any  party  who  has  not  substantially 
complied  with  the  requirements  for 
requesting  more  than  10  minutes  of 
presentation  time  will  be  limited  to  a  10 
minute  presentation.  Any  party  who  has 
not  filed  a  notice  of  intention  to  appear 
may  be  allowed  to  testify,  as  time 
permits,  at  the  discretion  of  the 
Administrative  Law  Judge. 

The  hearing  will  be  open  to.  the 
public,  and  any  interested  person  is 
welcome  to  attend.  However,  only 
persons  who  have  filed  proper  notice  of 
intention  to  appear  will  be  permitted  to 
ask  questions  and  otherwise  participate 
fully  in  the  proceeding. 

Any  participant  who  requires 
audiovisual  equipment  for  their  oral 
testimony  must  submit  a  request  for 
such  equipment  in  their  notice  of  intent 
to  appear,  specifying  the  type  of 
equipment  needed. 

Conduct  and  Nature  of  Hearing 

The  hearing  will  commence  at  9  a.m. 
on  September  27, 1995  in  Washington, 
D.C.  Any  procedural  matters  relating  to 
the  hearing  will  be  resolved 
immediately  after  commencement.  The 
informal  nature  of  the  rulemaking 
hearing  to  be  held  is  established  in  the 
legislative  history  of  section  6  of  the  Act 
and  is  reflected  in  the  OSHA  hearing 
regulations  (see  29  CFR  1911.15(a)), 
Although  the  presiding  officer  is  an 
Administrative  Law  Judge  and 
questioning  by  interested  parties  is 
allowed  on  the  issues,  it  is  clear  that  the 
hearing  shall  remain  informal  and 
legislative  in  type.  The  intent,  in 
essence,  is  to  provide  an  opportunity  for 
effective  oral  presentation  by  interested 


parties  which  can  be  carried  out 
expeditiously  and  in  the  absence  of 
rigid  procedures  which  might  imduly 
impede  or  protract  the  rulemaking 
process. 

The  hearing  will  be  conducted  in 
accordance  with  29  CFR  part  1911.  The 
hearing  will  be  presided  over  by  an 
Administrative  Law  Judge  who  will 
have  all  the  necessary  and  appropriate 
authority  to  conduct  a  full  and  fair 
informal  hearing  as  provided  in  29  CFR 
1911,  including  the  powers  to: 

(1)  Regulate  the  course  of  the 
proceedings; 

(2)  Dispose  of  procediu^l  requests, 
objections  and  comparable  matters; 

(3)  Confine  the  presentation  to  the 
matters  pertinent  to  the  issues  raised; 

(4)  Regulate  the  conduct  of  those 
present  at  the  hearing  by  appropriate 
means; 

(5)  In  the  Judge's  discretion,  question 
and  permit  the  questioning  of  any 
witness  and  to  limit  the  time  for 
questioning,  and; 

(6)  In  the  Judge's  discretion,  keep  the 
record  open  for  a  reasonable,  stated  time 
to  receive  written  information  and 
additional  data,  views  and  arguments 
from  any  person  who  participated  in  the 
oral  proceedings. 

Following  the  close  of  the  hearing,  the 
presiding  Administrative  Law  Judge 
will  certify  the  record  to  the  Assistant 
Secretary  of  Labor  for  Occupational 
Safety  and  Health.  The  Administrative 
Law  Judge  does  not  make  or  recommend 
any  decisions  as  to  the  content  of  the 
final  standard. 

The  proposed  revisions  and  issues 
raised  will  be  reviewed  in  light  of  all 
testimony  and  written  submissions 
received  as  part  of  the  record.  Decisions 
made  by  OSHA  concerning  the 
proposed  revisions  and  issues  vnll  be 
based  on  the  entire  record  of  the 
proceeding,  including  the  written 
comments  and  data  received  from  the 
public. 

Written  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  with  resp>ect  to  the  issues 
raised  in  this  notice.  These  comments 
must  be  postmarked  on  or  before 
September  13,  1995,  and  submitted  in 
quadruplicate  to  the  Docket  Office, 
Docket  No.  S-019A,  room  N-2625.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W..  Washington,  D.C.  20210, 
telephone  (202)  219-7894.  Comments 
limited  to  10  pages  or  less  also  may  be 
transmitted  by  facsimile  to  (202)  219- 
5046,  provided  the  original  and  three 
copies  are  sent  to  the  Docket  Office 
thereafter.  Written  submissions  must 
clearly  identify  the  issue  addressed  and 


the  position  taken  with  respect  to  each 
issue. 

The  data,  views  and  argiunents  that 
are  submitted  will  be  available  for 
pubUc  inspection  and  copying  at  the 
above  addiess. 

All  timely  written  submissions  will  be 
made  a  part  of  the  record  for  this 
proceeding. 

Authority  and  Signature 

This  document  was  prepeued  under 
the  direction  of  Joseph  A.  Dear, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

It  is  issued  under  section  6(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  655),  Secretary  of 
Labor's  Order  No.  1-90  (55  FR  9033) 
and  29  CFR  part  1911. 

Signed  at  Washington,  D.C.  this  28th  day 
of  July,  1995. 

loMph  A.  Dear. 

Assistant  Secretary  of  Labor. 

[FR  Doc.  95-18920  Filed  ft-1-95;  8:45  am] 

BILLING  COOE  4«10-2e-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  220 

Collection  From  Third  Party  Payers  of 
Reasonable  Costs  of  Healthcare 
Services 

AGENCY:  Office  of  the  Secretary.  DoD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
establish  a  new  rule  under  the  Third 
Party  Collection  program  for 
determining  the  reasonable  costs  of 
health  care  services  provided  by 
facilities  of  the  uniformed  services  in 
cases  in  which  care  is  provided  under 
TRICARE  Resource  Sharing  Agreements. 
For  purposes  of  the  Third  Party 
Collection  program  such  services  will  be 
treated  the  same  as  other  services 
provided  by  facilities  of  the  uniformed 
services.  The  proposed  rule  also  lowers 
the  high  cost  ancillary  threshold  value 
from  $60  to  $25  for  patients  that  come 
to  the  uniformed  services  facility  for 
ancillary  services  requested  by  a  source 
other  than  a  uniformed  services  facility 
provider.  The  reasonable  costs  of  such 
services  will  be  accumulated  on  a  daily 
basis. 

DATES:  Written  comments  on  this 
proposed  rule  must  be  received  on  or 
before  October  2,  1995. 
ADDRESSES:  LCDR  Pat  Kelly,  Office  of 
the  Assistant  Secretary  of  Defense 
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(Health  Affairs),  Health  Services 
Operations  and  Readiness,  Pentagon 
Room  3E343,  Washington,  D.C.  20301- 
1200. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Patrick  Kelly.  (703)  756-8910. 
SUPPLEMENTARY  INFORMATION:  Currently, 
the  ThirdParty  Collection  program 
regulation  includes  a  special  rule  for 
Partnership  Program  providers.  The 
Partnership  Program  allows  civilian 
health  care  providers  authorized  to 
provide  care  under  the  CHAMPUS 
program  to  provide  services  to 
CHAMPUS  beneficiaries  in  military 
hospitals  and  to  receive  payment  from 
the  CHAMPUS  program.  Pursuant  to 
CHAMPUS  payment  rules,  CHAMPUS 
is  always  the  secondary  payer  to  other 
health  insurance  plans;  llius, 
CHAMPUS  may  not  make  payment  to 
the  Partnership  Program  provider  in 
cases  in  which  the  beneficiary  has  other 
health  insurance.  To  accommodate  this 
CHAMPUS  requirement,  the  third  Party 
Collection  program  ctirrently  excludes 
Partnership  Program  provider  services 
from  the  military  hospital  claims.  Thus, 
for  example,  for  inpatient  hospital  care, 
the  Third  Party  Payer  now  receives  two 
claims,  one  from  the  military  facility  for 
the  hospital  and  ancillary  costs,  and  a 
separate  claim  from  the  provider  for  the 
professional  services. 

The  ciurent  practice  has  produced 
some  confusion  in  that  it  is  a  departure 
from  the  normal  procedure  for  claims 
arising  from  care  provided  by  military 
hospitals.  In  addition,  because  the 
Partnership  Program  providers  function 
independently  from  the  military 
hospital's  management  system,  there  are 
no  DoD  standards  that  govern  the 
amoiuits  claimed  by  various  Partnership 
Program  providers. 

EIoD  is  now  proceeding  with 
implementation  of  a  major  managed 
care  program,  called  TRICARE,  in  its 
military  medical  treatment  facilities  and 
CHAMPUS.  Under  TRICARE.  regional 
managed  care  support  contractors  will 
work  with  military  treatment  faciUties 
on  a  wide  range  of  managed  care 
activities.  Among  the  activities  of  the 
managed  care  contractors  is  the 
Resoiux:e  Sharing  Program.  Under  this 
program,  the  contractor  makes 
agreements  with  military  hospitals  in 
the  region  under  which  the  contractor 
will  supply  personnel  and  other 
resources  in  order  to.  allow  the  facihty 
to  increase  the  services  it  can  make 
available  to  DoD  health  care 
beneficiaries.  The  TRICARE  program  is 
now  the  subject  of  a  separate 
rulemaking  proceeding,  which  will 
result  in  comprehensive  regulations 
codified  at  32  CFR  199.17. 


TRICARE  Resource  Sharing 
Agreements  are  similar  to  Partnership 
Program  payment  arrangements  in  that 
both  result  in  civilian  providers  coming 
into  the  military  fadUty  and  providing 
care  in  that  facility.  However,  a 
significant  difference  exists  in  the 
method  of  payment.  Under  the 
Partnership  Ingram,  payment  is  on  a 
fee-for-service  basis  luider  the  normal 
operation  of  the  CHAMPUS  program. 
Under  Resource  Sharing,  the  method  of 
payment  may  be  on  a  salary  basis  or 
other  arrangement  made  by  the  managed 
care  support  contractor.  Under  the 
Partnership  Program,  the  CHAMPUS 
second  payer  requirement  applies. 
Under  Resource  Sharing  Agreements, 
the  overall  managed  care  contract 
separates  the  financing  from  the  normal 
CHAMPUS  payment  rules  and  allows 
for  special  payment  rules. 

Based  on  this,  we  are  estabUshing  a 
special  rule  for  Resource  Sharing 
Agreements.  Or,  more  accurately,  we  are 
establishing  the  normal  rule  for 
Resoxuce  Sharing  Agreements.  That  is  to 
say  that  care  provided  in  whole  or  in 
part  through  TRICARE  Resource  Sharing 
Agreements  will  be  handled  for 
purposes  of  third  party  billings  just  like 
all  other  services  provided  in  the 
military  facihty,  and  will  be  billed  at  the 
same  rates.  The  special  rule  apphcable 
to  the  Partnership  Program  providers, 
under  which  two  claims  are  made  to  the 
third  party  payer,  will  not  apply  under 
TRICARE  Resource  Sharing  Agreements. 
As  a  result,  care  provided  in  mihtary 
facilities  will  be  billed  to  third  party 
payers  in  the  same  manner  and  same 
amount,  regardless  of  whether  the 
professional  services  were  provided  by 
a  mihtary  physician  or  Resotuce 
SharingAgreement  provider. 

The  TRICARE  program  is  being 
phased  in  region-by-region  throughout 
the  United  States.  As  it  takes  hold,  we 
expect  the  Partnership  Program  to  be 
phased  out  and  be  replaced  by  TRICARE 
Resource  Sharing  Agreements.  Thus,  in 
several  years,  the  special  Partnerhship 
Program  rule  will  no  longer  be  needed, 
and  the  simpler,  single-claim  rule  for 
TRICARE  Resotuce  Sharing  Agreements 
will  apply.  We  view  this  as  both  a 
simplification  and  an  improvement  in 
the  Third  Party  Collection  program. 

With  respect  to  regulatory  procedures, 
this  proposed  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866,  nor  does  it  significantly  affect  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act, 
nor  impose  new  information  collection 
requirements  under  the  Paperwork 
Reduction  Act.  This  is  a  proposed  rule. 
All  public  comments  are  invited.  We 
expect  to  proceed  with  promulgation  of 


a  final  rule  within  approximately  60 
days  after  close  of  the  comment  period. 

List  of  Subjects  in  32  CFR  Part  220 

Claims,  Health  care,  Health  insurance. 

For  the  reasons  stated  in  the 
preamble,  32  CFR  part  220  is  proposed 
to  be  amended  as  follows: 

PART  220— COLLECTION  FROM 
THIRD  PARTY  PAYERS  OF 
REASONABLE  COSTS  OF 
HEALTHCARE  SERVICES 

1.  The  authority  citation  for  part  220 
continues  to  read  as  follows: 

Authoritjr:  5  U.S.C  301;  10  U.S.C.  1095. 

2.  Section  220.8  is  amended  by 
revising  paragraphs  (h)  and  (k)  to  read 
as  follows: 

f22a8    ReeaofiabI*  costs. 

•  *        •        *        * 

(h)  Special  rule  for  certain  ancillary 
services  ordered  by  outside  providers 
and  provided  by  a  facility  of  the 
Uniformed  Services.  If  a  Uniformed 
Services  facihty  provides  certain 
ancillary  services,  prescription  drugs  or 
other  procedures  requested  by  a  soiuce 
other  than  a  Uniformed  Services  faciUty 
and  are  not  incident  to  any  outpatient 
visit  or  inpatient  services,  the 
reasonable  cost  will  not  be  based  on  the 
usual  DRG  or  per  visit  rate.  Rather,  a 
separate  standard  rate  shall  be 
established  based  on  the  accumulated 
cost  of  the  particular  services,  drugs,  or 
procedures  provided  during  one  day. 
The  billing  threshold  shall  be  pubhshed 
annually.  For  fiscal  year  1996  that 
threshold  limit  shall  be  $25.  The 
reasonable  cost  for  the  services,  drugs  or 
procedures  to  which  this  special  nde 
applies  shall  be  calculated  and  made 
available  to  the  pubUc  annually. 

•  •        •        •        • 

(k)  Special  rules  for  TRICARE 
Resource  Sharing  Agreements  and 
Partnership  Program  providers. 

(1)  In  general.  This  paragraph  (k) 
estabUshes  special  Third  Party 
Collection  program  rules  for  TRICARE 
Resoiuce  Sharing  Agreements  and 
Partnership  Program  providers. 

(i)  TRICARE  Resource  Sharing 
Agreements  are  agreements  imder  the 
authority  of  10  U.S.C.  1096  and  1097 
between  uniformed  services  treatment 
facilities  and  TRICARE  managed  care 
support  contractors  under  which  the 
TRICARE  managed  care  support 
contractor  provides  personnel  and  other 
resources  to  the  uniformed  services 
treatment  facility  concerned  in  order  to 
help  the  facihty  increase  the  availabifity 
of  health  care  services  for  beneficiaries. 
TRICARE  is  the  managed  care  program 
authorized  by  10  U.S.C.  1097  (and 
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several  other  statutory  provisions)  and 
established  by  regulation  at  32  CFR 
199.17. 

(ii)  Partnership  Program  providers 
provide  services  in  faciUties  of  the 
imiformed  services  imder  the  authority 
of  10  U.S.C.  1096  and  the  CHAMPUS 
program.  They  are  similar  to  providers 
providing  services  under  TRICARE 
Resource  Sharing  Agreements,  except 
that  payment  arrangements  are  different. 
Those  functioning  under  TRICARE 
Resoiuce  Sharing  Agreements  are  under 
special  payment  arrangements  with  the 
TTUCARE  managed  care  contractor, 
those  under  the  Partnership  Program  file 
claims  under  the  standard  CHAMPUS 
program  on  a  fee-for-service  basis. 

(2)  Special  rule  for  TRICARE  Resource 
Sharing  Agreements.  Services  provided 
in  facihties  of  the  uniformed  services  in 
whole  or  in  part  through  personnel  or 
other  resources  supplied  imder  a 
TRICARE  Resoiut:e  Sharing  Agreement 
are  considered  for  purposes  of  this  Part 
as  services  provided  by  the  facility  of 
the  tiniformed  services.  Thus,  third 
party  payers  will  receive  a  claim  for 
such  services  in  the  same  manner  and 
for  the  same  costs  as  any  similar 
services  provided  by  a  facihty  of  the 
imiformed  services. 

(3)  Special  rule  for  Partnership 
Program  providers.  For  inpatient 
services  for  which  the  professional 
provider  services  were  provided  by  a 
Partnership  Program  provider,  the 
professional  charges  component  of  the 
total  inpatient  DRG  rate  will  be  deleted 
from  the  claim  from  the  facility  of  the 
uniformed  services.  The  third  party 
payer  will  receive  a  separate  claim  for 
professional  services  directly  from  the 
individual  health  care  provider.  The 
same  is  true  for  the  professional  services 
provided  on  an  outpatient  basis  under 
the  Partnership  Program.  Claims  from 
Partnership  Program  providers  are  not 
covered  by  10  U.S.C.  1095  or  this  part, 
but  are  governed  by  statutory  and 
regulatory  requirements  of  the 
CHAMPUS  program. 

•        •        •        *        * 

July  28, 1995. 
LJM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  9S-18961  Filed  8-1-95;  8:45  am) 
BIUMQ  CODE  6000-04-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD09-05-^)23] 
RIN2115-^E47 

Drawbridge  Operation  Regulations; 
Chicago  River,  Illinois 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking; 

notice  of  pubhc  hearing. 

SUMMARY:  The  Coast  Guard  is  proposing 
changing  the  operating  regulaUons 
governing  the  drawbridges  over  the 
Chicago  River  system,  most  of  which  are 
owned  and  operated  by  the  City  of 
Chicago.  This  proposed  rule  would 
establish  the  times  when,  and  the 
conditions  under  which,  the  bridges 
need  to  open  for  the  passage  of 
commercial  and  recreational  vessels, 
and  require  advance  notice  of  a 
recreational  vessel's  time  of  intended 
passage  through  the  bridges.  Special 
provisions  would  be  added  to  provide 
drawbridge  openings  for  flotillas  of  five 
or  more  recreational  vessels.  The 
proposed  regulations  have  one  set  of 
rules  for  the  period  of  high  vessel 
activity,  1  April  through  30  November, 
and  other  rules  for  the  remainder  of  the 
year.  Further,  certain  bridges  on  the 
North  Branch  of  the  Chicago  River  have 
been  deleted  bom  the  previous 
permanent  rule  because  they  no  longer 
exist  or  are  no  longer  in  the  route  of 
commercial  or  recreational  vessels.  The 
changes  are  being  proposed  in  response 
to  a  request  by  the  City  of  Chicago  to 
reduce  the  number  of  required  bridge 
openings.  That  request  was  premised  on 
the  unique  situation  in  Chicago,  where 
26  bridges  cross  the  Chicago  River  and 
its  North  and  South  branches  in  the  very 
heart  of  the  City.  As  a  result.  City 
officials  asserted  that  drawbridge 
openings  in  Chicago  have  a  greater 
potential  impact  on  vehicular^traffic 
than  in  any  other  major  city  in  the 
United  States.  This  action  should 
accommodate  the  needs  of  vehicle 
traffic  while  providing  for  the 
reasonable  needs  of  navigation.  The 
Coast  Guard  will  hold  a  pubUc  hearing 
on  this  proposal  on  August  22, 1995,  in 
Chicago,  IL. 

DATES:  Written  comments  on  this 
proposed  rulemaking  must  be  received 
by  August  30, 1995. 

The  hearing  will  be  held  on  August 
22,  1995,  from  7  p.m.  until  11  p.m. 
ADDRESSES:  Comments  should  be 
addressed  to,  and  documents  referenced 
in  this  preamble  are  available  for 


inspection  and  copying  at,  the  office  of 
the  Commander  (obr),  Ninth  Coast 
Guard  District,  room  2083, 1240  East 
Ninth  Street,  Cleveland,  Ohio  44199- 
2060,  between  6:30  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays. 

The  pubhc  hearing  on  August  22, 
1995  will  be  held  at  the  Ralph  H. 
Metcalfe  Federal  Building,  77  West 
Jackson  Street,  Chicago,  IL  60604. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carolyn  Malone,  Bridge  Branch,  Ninth 
Coast  Guard  District,  (216)  522-3993. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  were: 
Commander  James  M.  Collin,  U.S.  Coast 
Guard,  and  Project  Counsel;  Mr.  A.F. 
Bridgman,  Jr.,  Chief,  Regulations  and 
Adniinistrative  Law  Division,  U.S.  Coast 
Guard. 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  submit  written 
data  or  views  concerning  this  proposed 
rule.  Persons  submitting  comments 
should  include  their  names  and 
addresses  and  identify  this  notice 
ICGD09-95-023].  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  unbound  format,  no  larger  than 
aVz  by  11  inches,  suitable  for  copying 
and  electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes.  The  Coast 
Guard  will  consider  all  comments 
received  during  the  comment  period. 
The  comment  period  has  been  limited  to 
August  30, 1995,  in  order  to  enable  the 
Coast  Guard  to  have  a  final  rule  in  effect 
by  the  end  of  the  boating  season. 

Public  Hearing 

The  Coast  Guard  will  hold  a  pubUc 
hearing  on  this  proposal  on  August  22, 
1995,  from  7  p.m.  until  11  p.m.  at  the 
Ralph  H.  Metcalfe  Federal  Building,  77 
West  Jackson  Street,  Chicago,  IL  60604. 
Attendance  at  the  hearing  is  open  to  the 
public.  Persons  wishing  to  make  oral 
presentations  should  notify  Ms.  Carolyn 
Malone  at  the  number  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  no  later 
than  the  day  before  the  meeting.  Written 
material  may  be  submitted  at  the 
hearing  for  inclusion  in  the  pubhc 
docket.  Individuals  making  oral 
presentations  at  the  hearing  are 
encouraged  to  submit  a  written  copy  of 
their  remarks  for  the  rulemaking  docket. 

Regulatory  History 

Since  the  1970's,  the  regulations  for 
the  operation  of  the  bridges  on  the 
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Chicago  River  had  provided  for  on 
signal  openings  seven  days  a  week, 
except  during  rush  hours  Monday 
through  Fridays.  This  regulation  is 
referred  to  as  the  "permanent  rule."  On 
May  12, 1993,  under  the  provisions  of 
33  cm  117.43,  the  Coast  Guard 
published  (58  FR  27933)  a  deviation 
from  the  permanent  rule  to  allow  the 
City  of  Chicago  to  limit  weekday 
openings  for  recreational  vessels,  to 
require  advance  notice  for  opening,  and 
to  require  the  recreational  vessels  to  be 
organized  in  flotillas  of  five  to  twenty- 
five  vessels  for  passage.  Deviations  such 
as  this  for  not  more  than  90  days  are 
utilized  to  evaluate  suggested  changes  to 
drawbridge  operation  requirements. 
Subsequent  deviations,  writh  varying 
requirements,  were  pubUshed  on  June 
16  (58  FR  33191),  August  12  (58  FR 
42856),  October  21  (58  FR  54289)  and 
November  29,  1993  (58  FR  62532). 

On  Wednesday,  December  22, 1993, 
the  Coast  Guard  pubUshed  a  notice  of 
proposed  rulemaking  and  notice  of 
public  hearing  entitled  Drawbridge 
Operation  Regulation:  Chicago  River,  IL 
(58  FR  67745).  The  Coast  Guard 
received  132  letters  commenting  on  this 
proposal.  A  public  hearing  was  held  on 
January  20,  1994  in  Chicago,  Illinois, 
attended  by  107  persons,  of  whom  32 
made  oral  statements  or  furnished  data 
on  the  proposed  regulations. 

Following  this  notice  and  comment 
rulemaking,  on  April  18, 1994,  the  Coast 
Guard  promulgated  a  new  final  riile  for 
drawbridge  operations  on  the  Chicago 
River.  This  rule  provided  for  evening 
openings  on  Tuesday  and  Thursday, 
Saturday  and  Sunday  openings  during 
the  day,  and  Wednesday  daylight 
openings  from  April  15  throu^  June  15. 
It  also  specified  a  flotilla  size  of  between 
5  and  25  vessels. 

On  September  26,  1994,  the  United 
States  District  Coiul  for  the  District  of 
Columbia  issued  an  order  in  the  case  of 
Crowley's  Yacht  Yard,  Inc.,  Plaintiff,  v. 
Federico  Pena,  Secretary,  United  States 
Department  of  Transportation, 
Defendant,  (C.A.  No.  94-1152  SSH), 
rescinding  the  new  final  rule  published 
on  April  18, 1994,  and  reinstating  the 
previous  regulations  or  permanent  rule. 
The  Court's  decision  was  based  on  its 
conclusion  that  there  was  not  a 
sufficient  basis  in  the  administrative 
record  to  support  the  Coast  Guard's 
decision  to  allow  weekday  daylight 
openings  only  in  the  spring,  and  its 
view  that  a  traffic  study  provided  by  the 
Qty  was  suspect  since  it  took  place  in 
part  dimng  the  "Taste  of  Chicago" 
festival,  which  resulted  in  increased 
vehicular  traffic. 

As  a  resdlt  of  the  Court  decision  and 
to  gather  data  for  futiu«  use,  the  District 


Commander  authorized  a  temporary 
deviation  to  the  permanent  rule  for  the 
period  October  11, 1994  through 
December  5, 1994.  A  notice  of  this 
deviation,  soliciting  comments  on  the 
effect  of  the  deviation,  was  pubUshed  on 
October  24, 1994  (59  FR  53351).  The 
deviation  provided  for  openings  of 
bridges,  with  a  twenty-foiu-  hour 
advance  notice  to  the  City  of  Chicago, 
from  7  a.m.  to  7  p.m.  on  Satiu-days  and 
Sundays,  and  on  Wednesdays  between 
the  hours  of  6:30  p.m.  and  10  p.m., 
throughout  the  entire  period,  hi 
addition,  from  October  11  through 
October  23  the  draws  were  to  be  opened 
between  the  hours  of  10:30  a.m.  to  1:30 
p.m.  on  Tuesdays  tmd  Thiu^ays,  and 
from  October  23  through  December  5 
the  draws  were  to  be  opened  for  vessel 
passage  between  the  hours  of  10:30  a.m. 
and  1:30  p.m.  on  Wednesdays.  FlotiUa 
size  was  specified.  The  Coast  Guard 
decided  on  this  approach  since  it  was 
consonant  with  pubUc  comments  on 
behalf  of  the  Qty  and  its  citizens  luging 
that  "on  demand"  openings  should  not 
continue,  and  also  with  the  boatyards 
which  had  stated  that  some  weekday 
openings  were  necessary.  Moreover,  the 
schedule  set  forth  in  this  deviation 
accommodated  the  Court's  concern  by 
providing  weekday  openings  dming  the 
fall  season. 

The  comment  period  ended  on 
January  15, 1995.  The  Coast  Guard 
received  twenty-one  comments  on  this 
deviation.  The  City  expressed 
opposition  to  any  new  permanent 
regulation  for  the  spring  1995  breakout. 
In  support  of  its  position,  the  Qty 
provided  data  concerning  the  number  of 
boat  runs  during  the  preceding  spring 
and  faU  seasons,  including  the  number 
of  boats  traversing  through  the 
drawbridges  and  the  number  of  times 
the  individual  drawbridges  were  opened 
and  delays  that  occurred.  The  Qty  was 
unable  to  provide  a  vehicular  traffic 
count  for  die  fall,  but  stated  that  it 
would  provide  traffic  count  statistics  for 
the  spring  season.  The  Qty  urged  a 
deviation  «chedule  allowing  one 
weekday  dayUght  opening  and  weekend 
openings.  Comments  from  the  boatyards 
favored  the  existing  regulatory  structure 
and  also  opposed  a  new  permanent 
regulation  for  the  spring  breakout. 
Thirteen  of  the  other  twenty  comments 
favored  no  change  to  the  existing 
regulations  and  expressed  opposition  to 
estabUshing  minimum  and  maximum 
flotilla  sizes.  Other  comments  indicated 
that,  if  a  change  is  necessary,  there 
should  be  weekday  daylight  openings 
and  expressed  opposition  to  flotiUa 
sizes. 

On  February  16, 1995  (60  FR  8941), 
the  Coast  Guard  pubUshed  a  Notice  of 


Intent  to  issue  a  temporary  deviation  for 
the  spring  breakout  and  announced  a 
pubUc  hearing  to  discuss  the  proposed  - 
schedule  in  the  deviation.  The  proposed 
deviation  would  have  required  the 
draws  to  open,  except  during  rush- 
hoiurs,  for  recreational  vessels  that  had 
provided  twenty-four  hours  notice  of 
their  intended  passage  through  the 
draws.  This  proposal  was  pubUshed  to 
provide  a  basis  for  discussion  and 
comment.  The  proposal  expUcitly  noted 
that  any  deviation  ultimately  issued  for 
the  spring  1995  season  might  differ  as 
a  result  of  comments  received  and 
positions  expressed  during  the  course  of 
a  pubUc  hearing  scheduled  for  March  9, 
1995. 

The  hearing  provided  all  concerned 
parties  writh  the  opportimity  to  present 
oral  and  written  statements,  with 
supporting  data,  to  the  Coast  Guard  for 
evaluation  to  determine  if  any  revisions 
should  be  made  to  the  proposed 
deviation.  A  Coast  Guard  representative 
presided  at  the  hearing  which  was  well 
attended.  In  addition  to  individual 
comments  by  boaters  and  other 
interested  persons,  there  were  multiple 
presentations,  primarily  by 
representatives  of  three  interested 
groups:  the  City  of  Chicago,  the 
boatyards,  and  national  level  maritime 
organizations. 

The  vast  majority  of  the  68  written 
comments  were  received  from  a  wide 
variety  of  Chicago  civic  organizations 
and  businesses,  including  property 
owners  and  managers  and  developers. 
Individual  businesses  commenting 
ranged  frtim  taxi  companies  and 
delivery  services  to  Union  Station, 
AMTRAK,  and  De  Paul  University.  The 
City  of  Chicago,  including  the  Chicago 
PoUce  Department  and  members  of  the 
Chicago  City  Coimcil,  also  submitted 
comments  and  additional  data.  These 
comments  opposed  the  temporary 
deviation  which  would  have  allowed 
unrestricted  weekday  openings,  other 
than  during  rush  hoiu«,  and  urged  that 
openings  be  limited  to  weekends  and 
evenings.  They  vigorously  opposed  any 
daytime  weekda^openings.  TTie  boating 
organizations  and  the  boatyards  favored 
a  24-hour  notification  with  no 
additional  restrictions  other  than  during 
rush  hours. 

At  the  public  hearing.  City 
representatives  stated  that  they  have 
determined  that  weekday  daylight 
openings  are  not  necessary,  since  all 
outgoing  and  incoming  vessels  can  be 
accommodated  on  weekends.  They 
stated  that  weekday  openings  are  too 
disruptive  to  emergency  services, 
commercial  vehicular  traffic  during 
business  hours,  emd  pedestrian  and 
midday  vehicular  traffic. 
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Representatives  of  commercial  interests 
stated  their  opposition  to  weekday 
openings  due  to  disruption  of  deliveries, 
pubUc  transportation,  and  emergency 
services.  Representatives  of  the 
boatyards  stated  that  the  permanent 
regulation  in  effect  should  not  be 
modified  until  data  are  collected  for  an 
entire  navigation  season.  They 
discussed  thefr  practice  of  voluntarily 
arranging  flotillas  to  minimize  the 
niunber  of  openings  required,  and 
asserted  there  was  a  need  for  individual 
vessels  to  transit  the  Chicago  River 
system  in  order  to  obtain  routine 
servicing  or  repairs.  They  asserted  that 
failure  to  provide  convenient  access  to 
the  boatyards  seriously  affected  thefr 
business,  citing  a  reduction  in  the 
number  of  vessels  utiUzing  thefr  yards 
for  winter  storage  as  well  as  a  decline 
in  income  from  repairs.  Representatives 
of  the  boaters  stated  that  not  all  boats 
can  participate  in  weekend  flotillas,  but 
they  can  join  weekday  dayUght  flotillas. 
In  dieir  opinion,  nighttime  navigation  is 
not  conducive  to  safety.  Individual 
boaters  also  expressed  concern  over  the 
safety  of  large  flotillas  transitUng  the 
confined  waters  of  the  Chicago  River 
system.  Representatives  of  national 
manufactiuing  and  boating  interests 
expressed  concern  that  the  right  of  free 
navigation  was  being  imduly  restricted 
by  the  proposed  temporary  deviation, 
and  that  if  the  Coast  Guard  restricted 
openings  on  the  Chicago  River,  it  would 
be  a  precedent  for  restricting  navigation 
elsewhere. 

As  a  result  of  the  pubUc  hearing  and 
a  reassessment  of  all  the  comments 
received,  the  Coast  Guard  promulgated 
a  temporary  deviation  to  the  operating 
schedule  of  the  Chicago  River  Bridges 
on  April  10, 1995  (60  FR  18006) 
covering  the  period  fix>m  April  15, 1995 
to  July  13, 1995.  The  temporary 
deviation  featiired  daytime  and  evening 
openings  on  Tuesdays  and  Thursdays  as 
well  as  weekend  openings,  flotilla 
maximiuns,  and  24-hour  advance  notice 
prior  to  opening.  The  temporary 
deviation  recognized  the  concerns  of  the 
City  and  business  interests  by  limiting 
weekday  openings.  It  also  addressed  the 
concerns  expressed  by  the  boatyards 
and  boaters  by  not  requiring  a  minimum 
flotiUa  size  and  by  providing  for  transits 
on  foiu-  days  of  the  week.  The  advance 
notice  requirement  was  selected  as 
being  adequate  to  allow  scheduling  of 
bridge  openings  by  the  City,  but 
responsive  to  unanticipated  needs  for 
transits  by  boats.  It  provided  the  basis 
for  comparing  the  merits  of  an 
alternative  schedule  writh  previously 
imposed  schedules.  Simultaneously,  the 
Coast  Guard  pubUshed  on  April  10, 


1995  (60  FR  18061)  a  Notice  of  fritent  to 
form  a  negotiated  rulemaking  committee 
to  bring  together  representatives  of  all 
affected  parties  to  attempt  to  reach 
consensus  on  a  new  permanent  rule. 

On  May  18, 1995,  the  United  States 
District  Court  for  the  District  of 
Columbia  vacated  the  April  10, 1995 
temporary  deviation  and  reinstated  the 
permanent  rule  in  effect  previously, 
codified  at  33  C.F.R.  117.391  (1993). 
The  Court's  decision  was  premised  on 
its  conclusion  that  the  Coast  Guard's 
authority  to  issue  temporary  deviations 
is  subject  to  the  Administrative 
Procedures  Act  constraints  and  that, 
while  the  Coast  Guard  had  provided 
notice,  comment,  and  a  hearing,  the 
Court  did  not  have  before  it  the 
administrative  record  on  which  the 
decision  was  based.  Although  the 
reinstated  permanent  rule  provides  for 
opening  the  bridges  "on  signal"  except 
diuing  rush  hoiu^,  the  drawbridges  have 
been  operating  on  scheduled  weekend 
and  limited  weekday  openings  through 
volimtary  cooperative  agreements 
between  the  principal  boatyards  and  the 
Qty. 

Negotiated  Rulemaking 

As  detailed  above,  there  have  been  a 
wide  variety  of  temporary  deviations 
and  one  permanent  rule  addressing 
bridge  operating  schedules  on  the 
Chicago  River.  In  addition,  there  have 
been  two  com!  challenges  that  have 
overtiuned  these  schedules  and 
reinstated  the  pre-1993  operating 
regulations.  There  have  also  been 
periods  of  volimtary  cooperation  when 
boatyard  owners  and  City 
representatives  have  worked  together  to 
estabUshed  scheduled  openings  within 
regulatory  parameters.  All  of  these 
activities  have  supported  the  idea  that  a 
formal  negotiated  rulemaking  leading  to 
a  meeting  of  the  minds  and  cooperation 
by  all  interested  parties  would  provide 
the  best  chance  for  successful 
rulemaking.  UtiUzing  an  experienced 
and  impartial  faciUtator,  the  Coast 
Guard  contacted  representatives  of  the 
City,  commercial  interests,  boatyards, 
and  boaters,  and  determined  that  they 
would  participate  in  a  negotiated 
rulemaking  and  received  their 
assurances  they  would  negotiate  in  good 
faith. 

In  light  of  the  difficulties  experienced 
in  arriving  at  a  drawbridge  rule  that  best 
accommodates  the  needs  of  vehicular 
and  boating  traffic,  as  required  by  the 
1988  amendment  to  33  U.S.C.  499^ 
which  provides  that  rules  and 
regulations  governing  drawbridges  shall, 
to  the  extent  practical  and  feasible, 
provide  for  regularly  scheduled 
openings  that  would  help  reduce  motor 


vehicle  traffic  delays  and  congestion, 
the  Coast  Guard  chartered  a  negotiated 
rulemaking  committee  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (5  U.S.C.  App)  (FACA).  The 
negotiating  committee,  consisting  of 
representatives  of  the  Qty  of  Chicago, 
Chicago  commercial  interests,  boatyards 
on  the  Chicago  River  system,  the 
Chicago  Yachting  Association,  and  the 
Coast  Guard,  met  to  share  views  and 
attempted  to  come  to  consensus  on  the 
best  possible  operating  parameters  for 
the  operation  of  the  Qty  of  Chicago 
bridges.  The  committee  met  under  the 
guidance  of  an  experienced  neutral 
faciUtator,  on  Jime  5, 14,  20,  28  and  July 
12, 1995.  During  the  day-long  sessions 
the  committee  engaged  in  detailed 
discussions  concerning  the  history  of 
drawbridge  operations,  futiu«  concerns, 
and  the  goals  sought  by  the  interest 
groups  represented.  Despite  a  full  and 
frank  exchange  of  views,  the 
presentation  of  several  alternatives  by 
the  Coast  Guard,  and  modifications 
suggested  by  members,  the  committee 
was  unable  to  come  to  consensus  on  an 
appropriate  operating  schedule  for  the 
bridges.  As  stated  in  the  notice 
aimouncing  the  establishment  of  the 
negotiated  rulemaking  committee,  the 
Coast  Guard  is  committed  to  proceeding 
with  notice  and  comment  rulemaking 
procedures  in  order  to  have  a  final  rule 
in  place  by  the  end  of  the  boating  season 
in  the  ^1, 1995,  when  recreational 
vessels  leave  Lake  Michigan  for  wrinter 
storage.  Accordingly,  the  Coast  Guard 
has  published  this  notice  of  proposed 
rulemaking  and  has  scheduled  a  pubUc 
hearing.  In  the  absence  of  a  consensus- 
based  rule,  this  proposal  is  based  on  the 
extensive  administrative  record  that  the 
Coast  Guard  has  assembled  to  date. 

Summary  oflssues 

When  the  City  of  Chicago  first  came 
to  the  Coast  Guard  in  1993  with  a 
request  to  change  the  bridge  regulation 
that  had  been  in  existence  since  the 
1970's,  the  Coast  Guard  began  looking  at 
whether  that  "on  demand"  regulation 
was  appropriate.  A  primary  factor  in 
this  review  was  the  statutory  change  in 
1988  that  specificaUy  requires  the  Coast 
Guard  to  balance  land  and  water 
transportation  needs.  As  amended  in 
1988,  33  U.S.C.  499  provides  that  rules 
and  regulations  governing  drawbridges 
shall,  to  the  extent  practical  and 
feasible,  provide  for  regularly  scheduled 
openings  of  drawbridges  during  seasons 
of  the  year,  and  during  times  of  the  day, 
when  scheduled  openings  would  help 
reduce  motor  vehicle  traffic  delays  and 
congestion  on  roads  and  highways 
linked  by  drawbridges.  As  noted  above, 
and  detailed  more  frilly  below,  Chicago 
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is  unique  in  that  no  other  major  city  has 
so  many  drawbridges  incorporated  into 
a  downtown  web  of  thoroughfares.  Thus 
the  potential  for  disruption  of  vehicular 
traiSc  related  to  op>enings  of  the 
drawbridges  is  greater  in  Chicago  than 
in  any  other  major  dty  in  the  United 
States. 

In  recent  years  the  niunber  of 
boatyards  on  the  Chicago  River  system 
has  decreased.  There  also  has  been 
evidence  of  physical  deterioration  in 
bridge  operations.  Due  to  changes  in  the 
number  of  personnel  utilized  by  the  City 
to  open  the  bridges,  costs  associated 
with  operating  the  bridges  have 
increased.  Expanded  commercial 
development  outside  of  Chicago's 
"Loop"  business  district  has  generated 
additional  vehicular  and  pedestrian 
traffic  demands,  raising  concerns  from 
Qty  commercial  interests  as  well  as  City 
officials.  As  a  result,  there  has  been 
growing  disbelief  on  the  part  of  the  Qty 
and  boatyards  that  volimtary 
cooperation  among  them  would 
continue  to  provide  for  mutually 
satisfactory  drawbridge  operations.  The 
City  has  desired  increased  predictabihty 
and  a  move  away  from  an  "on  demand" 
opening  schedule  that  leaves  the  City  at 
the  mercy  of  any  boater's  request  to 
have  up  to  26  bridges,  most  owned  by 
the  Qty,  open  on  demand.  The  City  has 
asserted  that  the  existing  rule  cost  the 
Qty  thousands  of  dollars  in  labor, 
caused  thousands  of  hours  of  vehicle 
and  pedestrian  delay  for  each  series  of 
bridge  openings,  and  benefited  only  a 
relatively  few  boat  owners  who  chose  to 
traverse  the  Chicago  River  without 
lowering  the  masts  on  their  vessels.  The 
boatyard  owners  also  have  wanted 
predictable  drawbridge  openings  but 
were  concerned  that  limited  openings, 
particularly  during  weekday  daylight 
hoiu^,  would  adversely  affect  their 
business.  The  boaters  were  concerned 
that  individual  boaters  would  continue 
to  have  reasonable  opportimity  to 
traverse  the  river. 

At  the  outset,  the  Coast  Guard 
recognized  that  the  situation  involving 
the  drawbridges  over  the  Chicago  River 
and  its  branches  was  both  complex  and 
\mique.  The  Chicago  River  and  the 
North  and  South  branches  divide  the 
core  portion  of  the  third  largest  city  in 
the  United  States  into  three  segments. 
The  main  branch  virtually  bisects  the 
downtown  area,  at  the  North  edge  of  the 
Chicago  Loop.  There  is  virtually  no 
vessel  destination  in  the  main  branch. 
Recreational  vessels  that  require  bridge 
openings  normally  transit  the  entire 
main  branch  segment  enroute  to 
destinations  on  either  Lake  Michigan  or 
the  North  or  South  branches,  thus 
requiring  the  opening  of  all  ten  bridges 


over  the  main  branch.  In  addition,  due 
to  the  confined  nature  of  the  Chicago 
River  and  the  close  proximity  of  the 
bridges,  few  recreational  sailing  vessels 
"cruise"  on  the  river.  These 
circumstances  are  drastically  different 
from  the  normal  situations  addressed  by 
drawbridge  regulations.  Virtually  all  of 
the  Coast  Guard's  drawbridge 
regulations  concern  single  bridges.  The 
procedures  and  guidance  in  the  Bridge 
Administration  Manual  (COMDTINST 
M16590.5A)  primarily  address  those 
normal  situations.  Accordingly,  in  the 
Chicago  situation  the  Coast  Guard 
adopted  a  systems  approach  to 
analyzing  the  need  for  changes  to  the 
existing  rules  and,  if  changes  were 
foimd  to  be  appropriate,  the  nature  of 
those  changes.  It  was  recognized  that 
unique  solutions  might  be  required  and 
that  any  revised  rules  that  resulted 
should  not  be  considered  as  setting  a 
precedent  for  the  drawbridge 
regulations  where  normal  navigational 
and  land  traffic  exists. 

In  addition,  the  Coast  Guard  realized 
that  it  was  necessary  to  distinguish 
between  the  provisions  of  the  existing 
permanent  rule  and  the  practices  that 
had  been  followed,  on  a  voluntary  basis, 
in  earUer  years  and  during  more  recent 
times.  The  existing  rule  requires  the 
bridges  to  be  opened  on  demand,  and 
bridge  logs  for  the  years  prior  to  1993 
showed  that  bridges  were  opened 
frequently,  during  weekday  daylight 
hoiu^,  for  single  vessel  transits.  In  1992, 
apparently  related  to  an  accident 
involving  the  Michigan  Avenue  bridge 
and  the  flooding  of  a  tiuuiel  imder  the 
main  branch  of  the  river,  the  Qty 
desired  to  limit  weekday  dayhght 
openings,  concentrate  openings  on 
weekends,  and  arrange  for  recreational 
vessels  to  transit  in  flotillas.  Since  1993, 
weekday  daylight  openings  have  been 
limited  through  the  voluntary  practices 
of  the  boatyards  in  grouping  vessels  into 
flotillas  for  transits,  particularly  during 
the  spring  breakout  and  the  retirni  to 
vdnter  storage  in  the  fall.  While  this 
practice  has  worked,  with  varying 
degrees  of  friction,  to  limit  the  niunber 
of  drawbridge  openings  and  the 
consequent  impact  on  land  traffic,  the 
statute  obligates  the  Coast  Guard  to 
regulate  drawbridge  openings,  where 
necessary.  If  there  is  a  need  to  restrict 
the  niunber  of  openings  of  the 
drawbridges  over  the  Chicago  River,  the 
Coast  Guard  cannot  leave  it  to  the  good 
will  of  the  boatyard  owners  and 
individual  boaters  to  limit  their  requests 
for  openings.  There  are  no  market  forces 
available  to  balance  the  needs  of  the 
recreational  boater  and  the  citizens  of 
the  City.  It  is  the  Coast  Guard's 


obligation  to  promulgate  a  rule  which 
will  balance  the  needs  of  land  and 
maritime  transportation  and  that  clearly 
sets  forth  the  rights  and  obligations  of 
the  bridge  owner  and  the  vessel  owners. 

It  should  be  noted  that  the  proposed 
rulemaking  does  not  govern  all  the 
drawbridges  on  the  Chicago  River.  The 
proposal  only  affects  the  bridges  owned 
or  operated  by  the  Qty.  With  the  " 

exception  of  bridges  which  carry 
Chicago  Transit  Authority  trains,  the 
bridges  carry  vehicular  and  pedestrian 
traffic.  There  are  four  raihoad  bridges, 
not  owned  by  the  City,  that  are  manned 
by  bridge  tenders  24  hours  a  day.  These 
bridges  would  continue  to  open  on 
signal  for  both  commercial  and 
recreational  vessels. 

Summary  of  Comments 

Over  the  course  of  the  history 
outlined  above  there  have  been  two 
public  hearings  and  many  comments 
from  a  wide  variety  of  special  and 
pubUc  groups  as  well  as  individuals. 
Positions  over  the  course  of  this  two  and 
one-half  year  process  have  run  the 
spectrum  from  opening  the  bridges  on 
demand,  with  no  flotilla  or  advance 
notice  restrictions,  to  opening  only  on 
weekends  with  a  variety  of  restrictions. 
The  following  discussion  briefly 
summarizes  the  positions  of  the 
interested  parties,  which  have  remained 
essentially  unchanged  since  the  City 
first  requested  a  change  to  the  existing 
regulations. 

The  City  representatives  have  urged 
that  weekday  dayUght  openings  are  not 
necessary,  since  all  outgoing  and 
incoming  vessels  can  be  accommodated 
on  weekends.  Weekday  openings  are  too 
disruptive  to  commercial  vehicular 
traffic  during  business  hours,  emergency 
services,  and  midday  pedestrian,  public 
transit,  and  vehicular  traffic.  The  City 
has  submitted  lengthy  comments  and 
data  concerning  the  problems  caused  by 
multiple  openings  and  the  costs 
associated  with  maintaining  and 
operating  the  aging  drawbridges. 
Representatives  of  the  City  have 
attended  hearings  and  discussed  the 
potential  impact  of  bridge  openings  on 
emergency  response  by  police,  fire,  and 
rescue  vehicles.  In  addition.  City 
representatives  have  commented  on  the 
detrimental  effects  of  vehicle  delays  on 
the  environment  and  commercial 
development.  The  comments  submitted 
on  behalf  of  the  City  particularly  oppose 
on  demand  openings. 

Businesses  in  Chicago  are  not  in  favor 
of  weekday  daylight  openings  due  to 
disruption  of  deliveries,  public 
transportation,  and  emergency  services. 
Comments  to  this  effect  have  been 
received  from  taxi  companies,  couriers. 
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parcel  delivery  companies,  an 
ambulance  company,  hotels,  a  bank, 
parking  companies,  property 
management  firms,  De  Paul  University, 
Union  Station,  AMTRAK,  and  business 
associations.  The  commercial  and 
business  interest  comments  particularly 
oppose  on  demand  openings. 

Representatives  of  the  boatyards 
contended  that  predictable  and  readily 
available  openings  are  essential  to  their 
continued  business  viability.  They 
urged  that  provision  for  passage  of 
single  vessels  must  be  retained  and  the 
rules  should  be  as  flexible  as  possible  to 
account  for  peak  traffic  and  unexpected 
vessels.  They  also  urged  that  the 
regulations  presently  in  effect  should 
noft  be  modified  until  data  are  collected 
for  an  entire  navigation  season  to  depict 
seasonal  changes  of  impact. 

Boating  interests  urged  that  requiring 
flotillas  was  too  restrictive  of  the  right 
to  navigation  and  that  openings  during 
the  weekday  daylight  hours  were 
essential.  Boating  interests  and 
individual  boaters  generally  supported 
on  demand  openings,  although  some 
conmients  indicated  that  limited 
restrictions  on  weekday  openings  would 
be  acceptable.  They  also  indicated  that 
if  a  change  was  necessary,  there  should 
be  dayli^t  openings  during  the 
weekdays  and  openings  should  not  be 
restricted  to  strictly  nighttime  hours 
from  Monday  through  Friday.  Concerns 
were  expressed  about  the  difficulties 
encountered  in  arranging  flotillas  and 
the  hazards  to  safe  navigation  presented 
by  large  numbers  of  vessels  transiting 
the  confined  waters  of  the  Chicago 
River.  Some  concerns  were  also 
expressed  over  the  increased  hazards  to 
safety  inherent  in  transiting  the  Chicago 
River  and  navigating  on  Laie  Michigan 
at  night. 

The  above  summary  contains  the 
essence  of  the  comments  received  by  the 
Coast  Guard  over  the  past  two  and  one- 
half  years.  The  record  of  comments  and 
data  is  voluminous.  Some  of  the 
comments  are  dupficative,  having  been 
submitted  directly  to  the  Coast  Guard 
and  also  included  in  submissions  by  the 
City.  Extracts  from  the  comments  and 
references  to  the  data  can  be  found  in 
the  documents  filed  by  both  the  plaintiff 
and  the  defendant  in  the  litigation 
outlined  above,  copies  of  which  have 
been  included  in  the  public  record  of 
this  rulemaking. 

The  Coast  Guard  will  continue  to 
consider  all  comments  previously 
received  and  all  comments  submitted  in 
response  to  this  notice  of  proposed 
rulemaking.  It  is  not  necessary  to 
resubmit  comments  or  data  previously 
filed.  Comments  are  desired  that 
specifically  address  the  methodology 


employed  by  the  Coast  Guard  in 
developing  the  proposed  rule,  as 
discussed  below,  the  data  on  which  the 
proposal  is  based,  or  that  provide  new 
data. 

J*roposed  Rule 

In  Ught  of  all  the  comments  thus  far 
received,  in  writing  and  during  pubUc 
hearings,  the  Coast  Guard  is  proposing 
a  rule  that  it  believes  best 
accommodates  the  needs  of  the  City  and 
its  citizens,  the  commercial  interests, 
the  boatyards,  and  the  individual  boater, 
while  still  conforming  to  the  statutory 
mandate  which,  in  the  Coast  Guard's 
view,  requires  balancing  the 
requirement  that  drawbridges  be  opened 
for  the  passage  of  vessels  with  the 
requirement  that,  to  the  extent  practical 
and  feasible,  the  regulations  should 
provide  for  scheduled  openings  that 
would  help  reduce  motor  vehicle  delay 
and  congestion. 

The  proposed  regulation  would  have 
different  rules  apply  to  the  period  of 
high  vessel  activity  from  April  1 
through  November  30  of  each  year  and 
the  period  of  low  activity,  from 
December  1  through  March  31  of  the 
following  year.  As  data,  written 
comments,  and  presentations  at 
hearings  show,  the  recreational  boating 
season  is  over  well  before  November  30 
and  from  December  1  through  March  30 
there  is  little  vessel  traffic  on  the 
Chicago  River.  The  current  regulations 
provide  different  rules  for  the  period 
from  April  1  through  December  31,  and 
January  1  through  March  31,  each  year. 

Other  than  the  above  change,  the 
proposed  rules  maintain  the  existing 
provisions  for  commercial  vessels. 
Editorial  changes  have  been  made  to 
clarify  the  rules  and  adopt  a  new  format, 
which  separates  the  regulations  for 
commercial  vessels  from  those  for 
recreational  vessels.  The  proposed  rules 
also  eliminate  reference  to  some  bridges 
which  no  longer  exist. 

For  recreational  vessels,  the  existing 
permanent  rule  provides  that  bridges 
will  open  on  signal  from  April  1 
through  December  31,  except  for 
specified  rush  hours.  In  some  cases, 
where  bridges  are  not  continually 
manned,  a  delay  of  up  to  30  minutes  is 
permitted  before  opening  the  bridge. 
The  proposed  rules  would  impose  the 
following  Umitations: 

(1)  On  Saturdays  and  Sundays 
openings  to  accommodate  two  transits 
would  be  available  each  day,  if 
requested  20  hours  in  advance  of  the 
intended  time  of  passage,  without 
regard  to  the  number  of  vessels. 

(2)  Weekday  daytime  openings,  with 
no  minimum  flotilla  requirement, 


would  be  limited  to  Wednesday 
morning,  with  20-hour  advance  notice. 

(3)  On  Monday  and  Friday  evenings, 
.  after  6:30  p.m.,  the  bridges  would  be 

required  to  open  to  accommodate 
transits,  if  requested  6  hours  in  advance, 
with  no  minimum  flotilla  requirement. 

(4)  In  addition  to  the  above  openings, 
which  would  be  available  for  the 
passage  of  one  or  more  vessels, 
supplemental  openings  could  be 
scheduled  for  flotillas  of  5  or  more 
vessels,  with  20-hour  advance  notice. 
These  openings  could  not  be  requested 
for  rush  hour  periods. 

(5)  If  requests  were  received  for  both 
outbound  and  inbound  transits,  the 
inbound  transit  would  be  scheduled  to 
commence  after  the  outbound  transit 
had  cleared  Lakeshore  E)rive,  so  that 
only  one  opening  of  the  Lakeshore  Drive 
bridge  could  accommodate  both  transits. 

The  following  discussion  explains 
how  these  proposed  rules  were 
developed: 

In  crafting  these  regulations  the  Coast 
Guard  took  into  account  all  the 
comments  received  from  prior  Chicago 
River  rulemaking  activities,  in  writing 
and  at  hearings,  as  well  as  views 
expressed  and  data  furnished  during  the 
extensive  negotiated  rulemeiking 
process.  During  the  course  of  the 
negotiated  rulemaking  procedure  the 
Qty  of  Chicago  provided  the  Coast 
Guard  and  the  committee  with  two 
volumes  of  traffic  data  to  assist  in 
determining  the  scope  of  the  problems 
associated  with  bridge  openings  and  to 
point  out  factors  or  parameters  that 
would  suggest  solutions.  They  also  had 
the  consultant  who  prepared  the  study 
present  at  two  meetings  to  answer 
questions  on  methodology  and  other 
study  issues.  In  addition,  the  Coast 
Guard  considered  the  voluntary 
practices  followed  by  the  boatyards  and 
the  City,  which  have  demonstrated  that 
using  flotillas  and  scheduling  openings 
in  advance  is  a  feasible  means  of 
reducing  the  number  of  drawbridge 
openings  necessary  to  accommodate  a 
major  portion  of  the  needs  of 
recreational  boaters. 

First,  the  Coast  Guard  decided  to 
concentrate  on  the  situation  affecting 
the  10  bridges  across  the  Chicago  River. 
While  opening  bridges  across  the  North 
and  South  branches  does  impact  land 
traffic  in  the  downtown  area, 
particularly  traffic  using  the  Ohio  Street 
and  Congress  Street  Parkway  bridges,  it 
is  the  Coast  Guard's  impression  that  the 
impact  is  not  as  immediate  or  as  severe 
as  the  impact  of  opening  the  bridges  on 
the  Chicago  River  since,  other  than  the 
two  bridges  mentioned,  they  are  not 
primary  arteries  or  are  not  in  close 
proximity  to  the  Chicago  Loop.  As 
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discussed  above,  whether  a  recxeational 
vessel's  transit  originates  on  or 
terminates  on  either  the  North  or  South 
branch,  and  involves  some  or  all  of  the 
bridges  on  either  branch,  the  transit 
invariably  involves  opening  all  of  the 
bridges  on  the  Chicago  River.  If  a 
beneficial  and  balanced  approach  is  to 
be  taken  in  modifying  the  existing 
regulations,  the  changes  must  address 
these  bridges,  hi  addition,  it  is  the 
position  of  the  Coast  Guard  that  if  a 
regulation  can  be  developed  that 
provides  a  reasonable  balance  between 
the  needs  of  land  and  vessel  traffic  for 
the  bridges  on  the  Chicago  River,  a 
logical  extension  of  those  riiles  to  the 
North  and  South  branches  would  be 
appropriate. 

The  second  step  was  to  ascertain 
whether  there  was  a  demonstrable  need 
to  change  the  existing  regulations.  The 
traffic  data  presented  by  the  Qty  were 
based  on  directional  traffic  counts, 
taken  at  fifteen  minute  intervals,  24 
hours  per  day,  at  certain  bridges. 
Nonnal  traffic  flow  coimters  and 
methodologies  were  used  to  record 
traffic  activity  for  one  week  in  the  fall 
of  1994  and  two  weeks  in  the  spring  of 
1995.  The  data  showed  that  downtown 
Chicago  traffic  does  not  follow  a  typical 
urban  traffic  pattern.  Rather  than  traffic 
levels  increasing  during  the  morning 
rush  hour,  decreasing  during  midday, 
and  increasing  again  during  the  evening 
rush  hour,  the  traffic  increased  in  the 
morning,  then  declined  slightly,  but 
remained  high  until  early  evening. 
There  was  no  significant  variation  in  the 
traffic  patterns  or  volumes  between  the 
two  periods. 

Although  the  traffic  coimts  do  not 
cover  the  full  boating  season,  the  Coast 
Guard  has  no  reason  to  believe  that 
there  is  substantially  more  or  less 
vehicle  traffic  during  the  siunmer 
months.  Chicago  traffic  does  not  appear 
to  vary  appreciably  on  a  seasonal  basis. 

The  study  counted  traffic  during  1994 
on  the  Lake  Shore  Drive,  Michigan 
Avenue,  Wells  Street  and  LaSalle  Street 
bridges.  In  1995  the  study  counted 
traffic  on  the  Lake  Shore  Drive, 
Michigan  Avenue,  Clark  Street  and 
Dearborn  Street  Bridges.  It  was 
determined  that  the  location  of  the 
traffic  counter  on  Lake  Shore  Drive  was 
not  in  the  best  location  to  provide 
accurate  traffic  data  for  the  bridge,  since 
a  substantial  amount  of  traffic  could  exit 
before  crossing  the  bridge,  and  some 
traffic  may  have  been  counted  that  did 
not  cross  the  bridge.  In  lieu  of 
disregarding  the  traffic  on  this  major 
artery  entirely,  the  volumes  recorded  for 
Lake  Shore  Drive  were  reduced  by  half 
for  purposes  of  this  proposed  rule.  The 
City  has  been  requested  to  provide  an 


acciuate  traffic  coimt  for  this  bridge 
prior  to  the  public  hearing.  While  the 
Coast  Guard  has  received  additional 
data  bom  the  City,  the  Coast  Guard  has 
iiot  yet  analyzed  this  new  information 
in  light  of  the  entire  record.  The  Coast 
Guard  will  consider  these  newly  • 

submitted  data,  any  revised  data,  and 
any  comments  on  the  accuracy  of  those 
data,  before  action  on  a  final  rule.  The 
1994  and  1995  data  were  extrapolated  to 
the  other  downtown  bridges.  Based  on 
this  analysis,  it  is  conservatively 
estimated  that  in  excess  of  3,000 
vehicles  are  potentially  affected  by  each 
sequence  of  bridge  openings  on 
weekdays  between  the  hours  of  10:15 
a.m.  to  3:15  p.m. 

The  average  opening  cycle  for  a  bridge 
takes  8  minutes  for  a  single  vessel 
transit  and  10  minutes  for  a  flotilla  of 
10  or  more  vessels.  There  was  no 
significant  variation  in  the  opening  time 
associated  with  the  number  of  vessels  in 
a  flotilla.  The  average  time  for  vehicle 
traffic  to  return  to  normal  after  an 
opening  was  4  minutes,  although  there 
was  substantial  variation  between 
bridges  which  appears  related  to  the 
volume  of  traffic  on  a  particular  bridge. 

From  these  data  the  Coast  Guard 
concluded  that  the  existing  permanent 
rule  does  not  strike  a  reasonable  balance 
between  the  needs  of  vehicular  traffic 
and  the  needs  of  recreational  boaters. 
The  existing  rule  requires  the 
drawbridges  to  be  opened,  on  demand, 
as  many  times  as  recreational  boaters 
want,  within  specified  times.  Other  than 
the  rush  hour  restrictions,  the  rule  does 
not  provide  for  regularly  scheduled 
openings  and  the  data  indicate  that 
openings  have  the  potential  for  affecting 
a  large  number  of  vehicles  diuing 
periods  of  heavy  traffic. 

There  is  no  set  formula  for  balancing 
the  burden  on  vehicular  traffic  against 
the  biu'den  on  marine  traffic.  The  Bridge 
Administration  Manual  indicates  that 
the  length  of  delay  caused  by  a  bridge 
opening,  by  itself,  does  not  justify 
restricting  bridge  openings.  There  is 
soimd  reason  for  this,  since  the  amount 
of  delay  caused  by  a  bridge  opening  can 
be  the  result  of  many  factors,  including 
some  within  the  control  of  the  bridge 
owner,  from  initial  design  of  the  bridge 
through  ciurent  maintenance  and 
operational  practices.  On  heavenly 
traveled  roads  the  delay  to  people  in 
vehicles  will  invariably  exceed  the 
delay  to  people  on  recreational  vessels, 
unless  the  time  twtween  required 
openings  is  extremely  long.  Any  attempt 
to  measure  and  weigh  the  value  of 
waiting  time  to  persons  in  vehicles  and 
compare  it  to  the  value  of  unrestricted 
scheduling  to  boaters  is  misleading.  As 
noted  previously,  the  statute  requires 


the  regulation  to  provide  for  scheduled 
openings  to  reduce  motor  vehicle  traffic 
delays  and  congestion,  where  practical 
and  feasible.  The  Coast  Guard  construes 
the  statute  as  requiring  only  a  common 
sense  evaluation,  on  a  broad  level,  of  the 
impact  of  bridge  openings  on  vehicular 
traffic  and  the  reasonable  expectations 
of  the  owners  and  operators  of  vessels 
to  be  able  to  use  the  navigable  waters  of 
the  United  States.  In  this  instance  the 
Coast  Guard  believes  that  an  appropriate 
balance  requires  some  restriction, 
beyond  the  current  rush  hour 
limitations,  on  the  right  of  vessel 
owners  and  operators  to  request 
openings.  The  balance  must  reflect 
vehicular  traffic  needs  and  the 
peculiarities  of  the  Chicago  Loop  and 
Must  also  accommodate  the  needs  of 
boaters.  A  proper  balance  is  not  one  that 
continues  on  demand  openings  except 
during  rush  hours.  The  voluntary 
restraint  and  scheduling  efforts 
practiced  by  the  boatyards  and  boaters 
do  not  cure  the  defects  in  the  existing 
permanent  rule.  Since  there  are  no 
market  forces  that  are  operable  to  limit 
or  control  exercise  of  the  right  to 
demand  bridge  openings,  the  Coast 
Guard  concluded  that  revision  of  the 
existing  rule  was  appropriate  if  a 
practical  and  feasible  method  of 
scheduling  could  be  devised. 

The  third  step  was  to  analyze  the 
available  data  to  determine  if  there  is  a 
practical  and  feasible  way  to  schedule 
or  limit  openings  that  would  help 
reduce  vehicle  traffic  delays  and 
congestion  on  the  roads  and  highways 
served  by  the  bridges  on  the  Chicago 
River.  To  do  this,  the  Coast  Guard 
analyzed  available  data  from  1990 
through  July  5, 1995  concerning  vessel 
transits  of  the  Chicago  River, 
concentrating  on  those  transits  that  took 
place  on  weekdays.  Data  on  several 
years  of  vessel  traffic  levels  were 
provided  by  the  City  of  Chicago, 
contained  in  their  Drawbridge  Study  or 
previously  furnished  to  the  Coast  Guard. 

The  number  of  vessels  requesting 
transit  each  year  ranged  from  a  low  of 
461,  in  the  spring  of  1992,  to  a  high  of 
662  in  the  fall  of  1991.  Of  these,  the 
number  of  vessels  transiting  on 
weekdays  ranged  from  a  high  of  207  in 
jthe  spring  of  1990  to  a  low  of  78  in  the 
spring  of  1993.  Prior  to  1993, 
approximately  one-third  of  the  vessel 
transits  occurred  on  weekdays.  In  1994 
and  1995  the  percentage  of  weekday 
transits  decreased  to  25%  or  less.  It  is 
noted  that  the  data  were  influenced  by 
the  various  restrictions  in  place  since 
1993,  including  the  temporary  deviation 
in  effect  from  April  15, 1995  to  May  18, 
1995,  and  by  the  volxmtary  cooperative 
scheduling  arranged  between  the 
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boatyards  and  the  City  that 
accommodated  a  substantial  majority  of 
vessel  transits  on  weekends.  These 
restraints  favored  flotillas  of  between  5 
and  25  vessels  on  a  run.  Data  available 
for  spring  transits  in  1990  and  1991, 
where  no  restrictions  were  in  effect, 
indicate  that  approximately  75%  of  the 
vessels  transiting  on  weekdays  did  so  in 
flotillas  of  5  or  more.  Less  than  100 
vessels  out  of  a  total  of  399  transited 
singly  or  in  flotillas  of  less  than  5 
vessels,  yet  these  vessel  transits 
accounted  for  approximately  two-thirds 
of  the  weekday  openings. 

Based  on  the  data  indicating  that 
approximately  one-quarter  of  the  vessels 
utilizing  daytime  weekday  openings  are 
causing  two-thirds  of  these  openings, 
the  Coast  Guard  believes  that  some 
restrictions  on  the  number  of  daytime 
weekday  openings  that  these  vessels  can 
request  would  help  reduce  traffic  delays 
and  congestion.  It  also  appears  that  the 
use  of  flotillas  is  a  practical  and  feasible 
means  of  providing  for  a  large  majority 
of  the  transits  necessary  to  provide  for 
the  reasonable  needs  of  navigation.  It 
does  not  appear  that  providing  on 
demand  openings  for  single  vessels  on 
each  weekday  is  necessary  to  . 
accomodate  the  reasonable  needs  of 
navigation.  The  spring,  1995,  breakout 
season  appears  to  confirm  the 
practicality  of  using  flotillas.  There  were 
69  openings  during  the  period  from 
April  15  to  July  5.  Of  these,  41  were  for 
flotillas  of  five  or  more  vessels.  Another 
14  were  for  groups  of  from  two  to  foiu- 
vessels.  Only  14  were  for  single  vessels, 
of  which  9  were  on  weekdays. 

A  review  of  the  data  showed  that  the 
greatest  number  of  outbound  vessels 
during  the  weekdays  in  April  and  May 
1990  and  1991  occurred  on  Wednesday. 
Traditionally,  Wednesday  had  been  the 
day  most  used  for  outbound  vessel 
movements  prior  to  1992.  In  1994,  a 
change  to  Tuesday  and  Thiu^day 
occurred  after  a  temporary  deviation  of 
the  drawbridge  regulation  was 
implemented.  In  1995,  the  greatest 
number  of  outboimd  vessel  movements 
occurred  on  Tuesday  and  Thursday  due 
to  the  deviation  in  place  and  the 
voluntary  agreement  to  follow  that 
schedule  after  it  was  ruled  invalid  by 
the  court. 

The  rule  that  the  Coast  Guard  is 
proposing  would  not  require  the  City  to 
open  the  bridges  for  weekday  transits  of 
less  than  five  vessels  except  on  Monday 
and  Friday  evenings  and  on  Wednesday 
morning.  Monday  and  Friday  evenings 
were  selected  to  facilitate  vessel  transits 
from  Lake  Michigan  to  the  boatyards  for 
repairs  or  servicing  after  a  weekend  of 
sailing,  and  return  to  the  Lake  before  the 
following  weekend,  a  need  that  has  been 


repeatedly  expressed  by  boating 
interests.  Wednesday  morning  was 
selected  based  on  the  pattern  existing  in 
the  absence  of  restrictions  and  to 
equaUze  the  periods  when  vessels  not 
traversing  in  flotillas  of  five  or  more 
could  be  denied  passage.  On  any  day 
except  Tuesdays  and  Thursdays,  a 
single  vessel  would  be  able  to  transit  the 
Chicago  River  at  some  point  during  the 
day.  This,  the  Coast  Guard  beUeves, 
reasonably  accommodates  the  expressed 
need  for  opportunities  to  secure 
midweek  repairs  to  vessels  and  return  to 
Lake  Michigan.  The  rule  provides  for 
openings  at  any  time  for  emergencies, 
and  nothing  in  the  rule  precludes  the 
City  from  responding  to  other  requests. 

The  boatyards  and  boaters  have  urged 
maximum  flexibility  in  arranging  and 
scheduling  flotillas.  The  voluntary 
scheduling  practices  agreed  to  by  the 
City  and  the  boatyards  during  recent 
years  was  discussed  during  the 
negotiated  rulemaking  sessions  and  the 
possibility  of  including  provisions  in 
the  regulations  that  would  provide 
flexible  arrangements  for  flotillas  was 
considered.  The  Coast  Guard  has 
adopted  the  concept  of  encouraging  the 
use  of  flotillas  to  limit  the  number  of 
openings  required  by  proposing  to 
require  openings  for  flotillas  of  five  or 
more  vessels.  The  Coast  Guard  has  also 
adopted  the  practice  of  allowing  the 
scheduling  of  these  flotillas  to  be  as 
agreed  to  between  the  City  and  the 
boatyards.  The  proposed  rule  does  not 
restrict  openings  for  vessels  transiting  in 
flotillas  of  five  or  more,  except  for 
requiring  advance  notice  and 
maintaining  the  existing  rush  hour 
closure  times;  however,  the  proposed 
rule  does  not  schedule  these  openings. 
Thus,  the  proposed  rule  provides  the 
flexibility  urged  by  the  boatyards  and 
boaters.  As  discussed  later,  the  City's 
countervailing  need  for  predictability  of 
schedules  and  time  to  mobilize  bridge 
opening  teams  is  provided  by  proposing 
to  require  longer  advance  notice  of  a 
requested  opening. 

"The  fourth  step  was  to  determine 
whether  restricting  bridge  operations  to 
particular  times  of  the  day  would  help 
reduce  vehicle  delay  and  congestion. 
The  data  indicate  that  downtown 
Chicago  traffic  does  not  follow  a  typical 
urban  traffic  pattern.  Rather  than  traffic 
levels  increasing  during  the  morning 
rush  hours,  decreasing  during  midday, 
and  then  increasing  again  for  the 
evening  rush  hours,  the  traffic  only 
decline  slightly  after  morning  rush 
hours  and  remained  high  until  early 
evening.  The  lowest  level  of  weekday 
daytime  traffic  occurred  between  10 
a.m.  and  noon.  The  traffic  data  support 
the  existing  rush  hour  closed  periods, 


which  end  at  6:30  p.m.  Weekend  traffic 
levels  are  lower  than  weekday  levels, 
with  the  lowest  levels  occurring  before 
1  p.m. 

In  order  for  weekday  daytime 
openings  on  the  Chicago  River  to  be 
least  disruptive  to  vehicular  traffic,  the 
runs  should  start  at  10  a.m.  or  as  soon 
thereafter  as  practical.  The  first  bridge 
would  open  at  that  time,  with  all  other 
bridges  following  in  sequence.  Each 
bridge  should  be  open  as  the  vessel  or 
lead  vessel  in  a  flotilla  approaches,  so 
that  continuous  movement  of  the 
vessel(s)  can  be  maintained.  Ehie  to  the 
proximity  of  the  bridges,  it  may  be 
necessary  to  have  more  than  one  bridge 
open  at  a  time.  For  transits  inbound 
from  Lake  Michigan,  bridges  on  the 
North  or  South  branches  would 
continue  this  sequential  opening 
pattern,  depending  on  the  destination  of 
the  vessel(s).  For  transits  originating  on 
the  North  or  South  branches,  it  vfill  be 
necessary  for  the  party  requesting  the 
nm  and  the  City  to  agree  on  the  time  for 
starting  the  run  in  order  to  have  the 
vessel(s)  arrive  at  the  Franklin  Street 
bridge  as  close  to  10  a.m.  as  practical. 
Outbovmd  transits  will  occur  after  10 
a.m.  due  to  the  rush  hour  restrictions  on 
certain  bridges  on  the  North  and  South 
branches.  This  approach,  which  does 
not  specify  the  exact  time  each  bridge 
will  open,  is  different  from  the  usual 
drawbridge  regulatory  scheme  but  is 
based  on  the  systems  approach  taken  in 
this  rulemaking.  Comments  are 
specifically  requested  on  the  feasibility 
of  this  approach  and  any  problems  that 
it  may  cause. 

The  fifth  and  final  step  was  to 
determine  whether  requiring  advance 
notice  of  a  requested  transit  is 
appropriate  and,  if  so,  how  much 
advance  notice  should  be  provided.  The 
bridges  are  not  manned  continuously 
and,  if  the  rule  provides  for  restricted 
openings,  it  would  be  extremely 
burdensome  to  require  all  the  bridges  to 
be  manned  at  all  times.  Due  to  the  city's 
manpower  constraints,  the  practice  has 
been  for  necessary  personnel  to  move 
from  bridge  to  bridge  as  a  vessel  transit 
proceeds  from  Lake  Michigan  to  the 
boatyards  or  in  the  opposite  direction. 
The  City  has  asserted  that,  at  the  present 
time,  it  requires  assembling  a  crew  of 
electricans  and  other  tradesmen  to 
ensure  the  satisfactory  operation  of  the 
bridges.  While  efforts  are  underway  to 
improve  the  operation  of  the  bridges 
there  is  no  reason  to  believe  that  this 
situation  will  improve  in  the  near 
future.  Thus,  the  City  asserts  a  need  for 
time  to  assign  appropriate  personnel 
and  schedule  their  work  hours  to 
accommodate  requested  transits. 
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On  the  other  hand,  the  boatyards  and 
boaters  have  asserted  that  requiring  a 
lengthy  advance  notice  makes 
scheduling  vessel  transits  difficult, 
especially  when  assembling  a  flotilla  of 
5  or  more  vessels.  They  also  assert  the 
impredictability  of  single  vessels 
desiring  passage  for  maintenance  or 
repairs. 

In  an  attempt  to  accommodate  these 
conflicting  needs,  the  proposed  rule 
provides  for  20  hoius  advance  notice  for 
weekend  and  Wednesday  daytime 
openings  and  for  flotillas  of  5  or  more 
vessels.  A  6  hour  advance  notice  would 
be  required  for  evening  openings. 
Except  for  Sunday  openings,  these 
requirements  should  enable  the  City  to 
arrange  for  the  necessary  personnel 
diuing  normal  business  hours,  either  for 
an  opening  that  evening  or  the  next  day, 
and  would  allow  boaters  and  the 
boatyards  to  arrange  for  openings  on 
relatively  short  notice.  The  Coast  Guard 
believes  that  providing  boaters  an 
oppoitunity  to  request  a  Simday 
opening,  based  on  events  occiuring  on 
Saturday,  is  appropriate  and  not  unduly 
burdensome  for  the  Qty. 

The  above  discussion  summarizes  the 
analysis,  methodology,  aixi  conclusions 
of  the  Coast  Guard  in  arriving  at  this 
proposed  rulemaking.  During  the  many 
discussions  with  interested  parties  that 
have  occurred,  certain  other  issues  were 
raised  that  are  not  determinative  of  the 
issues,  but  which  still  merit  discussion. 

The  City  expressed  concern  that  runs 
would  be  scheduled  in  response  to  a 
request  and  crews  mobilized,  but  that 
no  vessels  woiild  show  up.  The 
available  data  do  indicate  that  this  has 
occiured,  but  the  Coast  Guard  is  unable 
to  conclude  that  this  is  a  problem 
requiring  regulatory  action.  The  statutes 
addressing  drawbridge  operation  are 
generally  directed  at  the  responsibities 
of  the  bridge  owner  and  provide 
penalties  for  not  opening  the  bridge 
when  required  to  do  so.  No  specific 
penalties  are  provided  under  these 
statutes  penalizing  the  vessel  operator 
who  does  not  show  up  for  a  requested 
opening,  although  there  are  prohibitions 
against  requesting  unnecessary 
openings.  The  Coast  Guard  will  monitor 
this  situation  and  may  address  it  in  a 
separate  rulemaking  if  it  appears 
necessary. 

The  data  on  pedestrian  delays  caused 
by  drawbridge  openings  were 
informative  but  did  not  contribute 
significantly  to  the  Coast  Guard's 
decisions  in  the  formulation  of  this 
proposed  regulation.  The  amount  of 
delay  to  vehicles  and  the  extent  of  the 
vehicle  "backup"  also  did  not 
contribute  significantly  to  the 
formulation  of  this  proposal.  Delay  to 


land  traffic  caused  by  a  drawbridge 
opening  is  imavoidable  but  can  be 
mitigated  by  efficient  operation  of  the 
bridges.  The  Coast  Guard  is  not  aware 
of  any  standardized  method  of 
determining  the  value  of  delay  time  and 
current  procedures  require  oidy  the 
submission  of  traffic  count  data. 
Therefore,  the  Coast  Guard  did  not 
quantify  delay  time  or  assign  a  value  to 
it  to  balance  land  traffic  and  vessel 
transits.  The  proposed  action  should 
reduce  the  number  of  openings  and, 
therefore,  the  ciunulative  delay  time  of 
pedestrians  and  vehicles,  which  could 
be  substantial,  should  be  reduced. 

During  the  negotiated  rulemaking 
process,  a  letter  from  the  boatyard's 
attorneys  contained  the  following 
allegations  concerning  deficiencies  in 
the  traffic  data  presented  by  the  dity: 

1.  The  letter  asserted  that  the  study 
grossly  overstates  the  delay  time  by 
assuming  each  person  is  delayed  12 
minutes. 

Response:  Coast  Guard  regulations, 
policy  and  procediues  do  not  require 
data  to  be  expressed  in  terms  of  person- 
hours  of  delay.  The  volume  of  vehicular 
and  pedestrian  traffic  was  considered, 
but  delay  time  was  not  a  determining 
factor  in  the  rulemaking  decision. 
Assigning  a  value  to  person-hours  delay 
appears  to  be  even  more  subjective  than 
determining  the  impact  of  bridge 
openings  on  vehicles.  Persons  delayed 
could  be  engaged  in  personal  affairs  or 
on  a  business  ventiue.  The  Coast  Guard 
has  not  relied  on  estimates  of  person- 
hours  of  delay  in  formulating  the 
proposed  schedule  of  drawbridge 
openings  in  this  rulemaking. 

2.  The  letter  asserted  that,  in  addition 
to  the  methodological  error  described 
above,  the  placement  of  vehicle 
counters  has  led  to  a  significant 
overstatement  of  bridge  traffic. 

Response:  The  location  of  the  traffic 
coimter  on  Lake  Shore  Drive  was 
identified  as  being  susceptible  to 
recording  traffic  that  did  not  cross  the 
drawbridge  over  the  Chicago  River.  The 
level  of  traffic  recorded  at  the  Lake 
Shore  Drive  counting  station  and 
projected  for  crossing  the  bridge  may  be 
subject  to  some  inaccuracies.  However, 
Lake  Shore  Drive  Bridge  is  but  one  of  10 
drawbridges  on  the  main  branch  of  the 
Chicago  River.  Although  the  data  from 
Lake  Shore  Drive  may  be  inaccurate, 
data  from  other  bridges  were  considered 
accurate.  As  previously  stated,  the  data 
pertaining  to  Lake  Shore  Drive  were 
discounted  for  the  purpose  of 
developing  this  proposal  and  the  City 
has  been  asked  to  provide  more  acciuate 
data  in  time  for  the  pubUc  hearing. 

3.  The  letter  assets  that,  in  addition  to 
the  above  errors,  the  traffic  data  are 


skewed  by  a  failiue  to  separate  out 
delays  caused  by  bridge  malfunctions 
and  other  problems  unrelated  to  boaters. 

Response:  The  length  of  delays  to 
land  traffic  caused  by  individual  bridge 
opening  was  not  a  significant  factor  in 
formulating  this  regulation.  Regardless 
of  whether  delays  to  land  traffic  were 
attributable  to  mechanical  or  other 
problems,  the  delay  would  not  occur 
unless  the  bridge  was  opened  for  the 
passage  of  vessels.  The  length  of  the 
delay  was  not  quantified  or  assigned  a 
value  in  developing  these  proposed 
regulations. 

4.  The  letter  asserts  that  the  evidence 
of  delays  to  emergency  vehicles  is  not 
beUevable. 

Response:  The  information  regarding 
dociunented  cases  of  delays  to 
emergency  vehicles  was  requested  by 
the  Coast  Guard  to  verify  the  cases 
reported  by  the  City  of  Chicago.  Impacts 
of  drawbridges  on  emergency  vehicle 
response  were  considered,  but  were  not 
a  determinative  factor,  in  developing 
this  proposed  regulation.  Emergency 
land  vehicles  are  given  special 
consideration,  as  stated  in  33  CFR 
117.31,  which  allows  drawbridges  to 
close  for  passage  of  emergency  vehicles. 
In  addition,  readily  available  alternative 
routes  exist.  Requiring  advance  notice  of 
requested  opening  will  facilitate 
dispatching  emergency  vehicles  when 
bridge  openings  occiir. 

5.  The  letter  asserts  that  the 
conclusion  that  current  restrictions  on 
weekday  daytime  openings  "only 
achieve  a  small  reduction  in  land  traffic 
impacts"  and,  therefore,  support 
complete  elimination  of  weekday 
daytime  openings,  is  contradicted  by  the 
study's  own  data. 

Response:  The  Coast  Guard  reviewed 
the  data  and  has  foimd  that  there  is 
evidence  of  heavy  vehicular  traffic 
during  most  of  the  weekday  hours,  not 
just  during  rush  hoius.  The  proposed 
rule  is  based  on  evidence  that  there  is 
a  drop  in  weekday  land  traffic  between 
10  a.m.  and  noon.  Bridge  openings 
during  that  period  would  therefore  have 
the  least  impact  on  land  traffic, 
especially  if  the  number  of  weekday 
openings  is  minimal.  The  proposed 
regulation  provides  that  single  vessels 
or  flotillas  of  less  than  five  vessels  may 
request  passage  only  on  Wednesday  in 
this  time  period. 

The  City  asserts  that  there  should  be 
no  continuation  of  on  demand  openings 
and  expressed  a  desire  for  consistency 
and  predictability  to  schedule  bridge 
crews.  The  proposed  restrictions  on  the 
days  and  times  that  openings  can  be 
requested  for  vessels  not  transiting  in  a 
flotilla  of  five  or  more,  and  the 
notification  requirements,  are  designed 
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to  accommodate  those  positions.  The 
Qty  also  expressed  major  concerns 
about  traffic  and  business  disruption 
attributable  to  drawbridge  openings. 
The  data  provided  give  evidence  of 
patterns  showing  decreased  traffic 
Saturday  and  Suinday  mornings, 
weekday  mornings  near  the  10  a.m. 
hom-  and  diuing  the  evenings  after  6:30 
p.m.  This  proposal  attempts  to  schedule 
openings  to  closely  track  the  times 
when  traffic  and  business  disruption 
would  be  the  least. 

The  boatyards'  major  concerns,  as 
expressed  through  their  comments,  were 
that  due  to  the  unpredictable  needs  and 
desires  of  their  customers  they  needed 
to  be  able  to  transit  the  river  every  day. 
the  proposed  rule  addresses  these 
concerns  by  allowing  for  daily  transit 
for  flotillas  of  5  or  more  vessels,  with 
advance  notice.  The  boatyards  said  they 
needed  access  for  repair  work  and  to 
allow  growth.  Access  by  even  a  single 
vessel  5  days  a  week,  with  advance 
notice,  addresses  those  needs.  Boatyards 
also  expressed  a  desire  for  some 
combination  of  predictability  and 
flexibility,  the  notice  requirements  and 
supplementary  openings  in  the  proposal 
are  designed  to  meet  those  concerns. 

A  major  innovation  in  this  rule  is  the 
addition  of  supplemental  opening  times. 
These  unlimited  openings,  governed  by 
a  20  hour  notice  requirement  and  a 
flotilla  size  of  at  least  five  vessels,  allow 
the  boatyards  to  schedule  nms  up  or 
down  the  river  as  necessary:  weekday 
daytime  with  rush  hoiu  limitations, 
weekends,  or  evenings. 

Under  this  regime  the  boatyards 
would  have  a  great  amount  of  flexibility 
to  meet  the  needs  of  their  customers  and 
grow,  while  at  the  same  time,  the  notice 
and  flotilla  requirements  would  give  the 
City  enough  lead  time  to  meet  its  need 
for  predictabihty  in  scheduling  the 
complex  series  of  openings  necessary  to 
aoconunodate  a  transit  of  the  Chicago 
River  system. 

When  looking  at  the  spring  1995 
period  of  cooperation  between  the 
competing  interests,  this  proposed  rule 
is  designed  to  accommodate  the  needs 
expressed  by  the  affected  parties. 


Regulatory  Evaluation 

This  rule  is  not  considered  to  be  a 
significant  rulemaking  activity  under 
Executive  Order  12886  and  is  not 
significant  under  the  Department  of 
Transportation  Regulatory  PoUdes  and 
Procedures  (44  FR 11040;  February  26, 
1979). 

The  economic  impact  of  the  proposed 
rule  cannot  be  accurately  determined. 
Its  primary  impact  is  on  weekday 
openings  of  the  bridges.  The  niunber  of 
openings  for  single  vessels,  or  groups  of 


less  than  5,  should  be  substantially 
reduced.  The  number  of  these  weekday 
runs  each  year  has  been  approximately 
60.  If  all  these  runs  were  eliminated, 
and  no  additional  flotilla  runs  were 
added,  the  City  could  save 
approximately  $400,000  per  year.  Since 
single  vessel  transits  could  still  occui  on 
5  days  a  week,  not  all  these  runs  will 
be  eliminated.  Assuming  these  runs  will 
be  reduced  50%,  the  savings  to  the  City 
would  be  under  $200,000  per  year. 
However,  the  rule  allows  an  imlimited 
number  of  flotilla  runs  to  be  scheduled, 
and  it  is  impossible  to  predict  how 
many  will  be  actually  utilized. 
Available  data  indicate  that  there  are 
approximately  90  total  runs  per  year. 
Assiuning  that  flotilla  runs  increase  by 
10  per  year  due  to  the  limitations  on 
single  vessel  transits,  the  cost  to  the  City 
would  be  approximately  $70,000.  Thus, 
the  net  savings  to  the  Qty  are  estimated 
to  be  approximately  $130,000  per  year. 

The  boatyards  have  asserted  that 
restricting  openings  of  the  drawbridges 
will  adversely  affect  their  business, 
because  boaters  will  be  unwilling  to  put 
up  with  the  restrictions  and  will  utilize 
boatyards  in  locations  other  than  on  the 
Chicago  River.  Information  submitted  to 
the  Coast  Guard  indicates  that  the 
number  of  vessels  using  the  affected 
boatyards  has  decreased  and  that 
utilizing  alternative  boatyards  has 
increased.  Some  of  this  displacement  is 
asserted  to  have  been  caused  by  the 
recent  restrictions  on  drawbridge 
openings.  Other  displacements  may  be 
attributable  to  the  inherent  difficulties 
in  transiting  numerous  drawbridges  to 
get  to  the  boatyards.  Some  loss  of 
business  may  be  due  to  different 
reasons,  such  as  development  of 
alternative  facilities  or  personal  choice 
of  the  boat  owner.  The  Coast  Guard  has 
received  assertions  that  the  net  iiu:ome 
of  the  boatyards  has  been  substantially 
reduced  by  past  restrictions  on  bridge 
openings.  This  reduction  appears  to  be 
a  transfer  of  economic  costs  and 
benefits,  and  not  an  increased  cost  to 
the  boat  owner.  The  Coast  Guard  does 
not  have  an  estimate  of  the  dollar  value 
of  this  transfer  and  invites  comment  on 
the  economic  impact  of  the  proposed 
rules. 

The  Coast  Guard  has  considered 
whether  the  proposed  restrictions  on 
bridge  openings  constitutes  a  "taking" 
under  the  Fifth  Amendment  to  the 
Constitution,  as  discussed  in  E.O.  12630 
and  the  Attorney  General's  Guidelines 
implementing  that  Order.  The  proposed 
regulation  does  not  directly  regulate  the 
use  of  the  boatyards'  property,  but  it  has 
been  asserted  that  the  restrictions  will 
adversely  affect  their  profit.  It  is  the 
Coast  Guard's  position  that  the 


proposed  regulation  will  substantially 
advance  the  governmental  purpose  of 
balancing  the  needs  of  land 
transportation  and  the  navigational 
rights  of  recreational  boaters.  The 
proposed  provisions  for  supplemental 
openings,  as  required,  for  flotillas  of  5 
or  more  vessels  and  the  provisions 
ensuring  access  by  all  vessels  on  5  out 
of  the  7  days  in  each  week  should 
minimize  the  impact  on  the  boatyards. 
The  Coast  Guard  does  not  beheve  that 
the  proposed  regulations  have 
significant  taking  impUcations. 
However,  comments  and  data  on  this 
issue  are  specifically  requested. 

Small  Entities 

The  Regulatory  Flexibilify  Act 
requires  an  assessment  of  whether  the 
proposed  rule  would  have  a  significant 
economic  impact  on  a  substantial 
nujtnber  of  small  entities.  For  this 
proposal,  the  Coast  Guard  considers  any 
business  employing  less  than  500 
persons  to  be  a  small  entity.  The  foiu 
boatyards  remaining  on  the  North  and 
Soudi  branches  of  the  Chicago  River  are 
small  businesses  and  they  have  asserted 
that  restricting  the  drawbridge  openings 
will  adversely  affect  their  businesses. 
The  proposed  rule  is  not  seen  as  having 
a  significant  adverse  economic  effect  on 
any  other  business. 

As  discussed  above,  the  Coast  Guard 
has  carefully  considered  the  boatyards' 
views  and  has  proposed  unlimited 
supplemental  openings  to  give  the 
boatyards  considerable  flexibihfy  to 
satisfy  their  customers'  needs.  The  five- 
boat  minimum  for  flotillas  is  based  on 
an  analysis  of  the  data  on  past  voluntary 
practices,  which  indicated  that  this 
limit  is  feasible.  The  rule  does  restrict 
single  vessel  passages,  but  does  not 
prohibit  them.  The  restrictions  are 
considered  to  be  the  minimtun 
necessary  to  achieve  the  intent  of  the 
statute. 

Therefore,  the  Coast  Guard  certifies 
under  605(b)  of  the  Regtilatoiy 
FlexibiUty  Act  (5  U.S.C.  601  et  seq.)  that 
this  proposal,  if  adopted,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Coast  Guard  specifically  request 
comments  on  the  impacts  of  the 
proposed  rule  on  small  entities  and  will 
consider  any  information  provided 
before  promulgating  the  final  rule. 

Collection  of  Information 

The  proposed  rule  contains  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.).  No  reports  or 
information  would  be  submitted  to  the 
government.  As  is  common  with  all 
other  drawbridge  regulations,  persons 
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desiring  passage  of  a  vessel  have  to 
make  their  requests  known  to  the 
operator  of  a  drawbridge,  frequently 
some  time  in  advance.  This  advance 
notice  is  normally  a  single  phone  call. 
Advance  notice  has  been  required  imder 
the  existing  rule  for  drawbridges  on  the 
Chicago  River  and  a  simple  verbal 
request  for  bridge  openings  would 
continue  to  be  required  under  the 
proposed  rules. 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  proposal,  if 
adopted,  will  not  have  sufficient 
federahsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2.g.5 
of  Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  from 
further  environmental  dociunentation. 
A  Categorical  Exclusion  Determination 
statement  has  been  prepared  and  placed 
in  the  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  part 
117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATING  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows:. 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.391  is  revised  to  read 
as  follows: 

f  117.391    Chicago  RIvw. 

The  draws  of  the  bridges  operated  by 
the  Qty  of  Chicago  shall  operate  as 
follows: 

(a)  For  commercial  vessels: 

(1)  From  April  1  through  November 
30—  ;-. 

(i)  The  draws  of  the  bridges  across  the 
Chicago  River  from  its  mouth  to  the 
junction  of  the  North  and  South 
Branches,  across  the  South  Branch  from 
the  junction  to  and  including  the 
Roosevelt  Road,  and  the  Kinzie  and 
Ohio  Street  bridges  across  the  North 
Branch  shall  open  on  signal;  except  that, 
from  Monday  through  Friday  from  7:30 
a.m.  to  10:30  a.m..  and  4  p.m.  to  6:30 
p.m.,  the  draws  need  not  be  opened  for 
the  passage  of  commercial  vessels. 

(ii)  The  draws  of  the  bridges  across 
the  North  Branch  of  the  Chicago  River 
at  Grand  Avenue,  the  bridges  across  the 


North  Branch  of  the  Chicago  River  north 
of  the  Ohio  Street  bridge  to  and 
including  North  Halsted  Street,  and 
bridges  across  the  South  Branch  of  the 
Chicago  River  north  of  South  Halsted 
Street  to,  but  not  including  Roosevelt 
Road,  shall  open  on  signal;  except  that, 
from  Monday  through  Friday  from  7 
a.m.  to  8  a.m.  and  5:30  p.m.  to  6:30 
p.m.,  the  draws  need  not  open  for  the 
passage  of  commercial  vessels. 

(iii)  The  draws  of  the  bridges  across 
the  North  Branch  of  the  Chicago  River 
north  of  North  Halsted  Street  and  the 
South  Branch  of  the  Chicago  River  south 
of  South  Halsted  Street  shall  open  on 
signal;  except  that,  from  Monday 
through  Friday  from  7  a.m.  to  8  a.m.  and 
5:30  p.m.  to  6:30  p.m.  the  draws  need 
not  be  opened  for  the  passage  of 
commercial  vessels. 

(iv)  Subject  to  the  restrictions  in 
paragraphs  (a)(l)(i)  through  (a)(l)(iii)  of 
this  section,  the  draws  of  the  Randolph 
Street,  Cermak  Road,  and  Loomis  Street 
bridges  across  the  South  Branch  of  the 
Chicago  River,  shall  open  on  signal.  The 
draws  of  the  following  bridges  in 
Chicago  shall  open  on  signal  if  tended 
or  within  30  minutes  after  notice  is 
given  to  the  City  of  Chicago  Bridge 
Desk: 

South  Branch 

Washington  Street 

Madison  Street 

Monroe  Street 

Adams  Street 

Jackson  Boulevard 

Van  Buren  Street 

Congress  Street  (Eisenhower 

Expressway) 
Harrison  Street 
Roosevelt  Road 
Eighteenth  Street 
Canal  Street 
South  Halsted  Street 

West  Fork  of  the  South  Branch 

South  Ashland  Avenue 
South  Damen  Avenue 

Chicago  River,  North  Branch 

Grand  Avenue 
Chicago  Avenue 
North  Halsted  Street 
Ogden  Street 
Division  Street 

(2)  From  December  1  through  March 
31,  the  draws  of  the  highway  bridges 
across  the  Chicago  River,  the  Nor& 
Branch  of  the  Chicago  River,  and  the 
South  Branch  of  the  Chicago  River  shall 
open  on  signal  if  at  least  12  hours  notice 
is  given.  However,  the  bridges  need  not 
open  diuing  those  periods  of  time 
specified  in  paragraphs  (a)(1)  (i),  (ii)  and 
(iii)  of  this  section. 

(b)  For  recreational  vessels: 


(1)  From  April  1  through  November 
30— 

(i)  The  draws  shall  be  scheduled  to 
open,  before  1  p.m.,  twice  on  Satiu-days 
and  twice  on  Sundays  if  requests  for 
passage  have  been  received  at  least  20 
hours  in  advance.  If  the  bridges  have 
been  authorized  to  remain  closed  for 
portions  of  a  Satiuday  or  Sunday  to 
accommodate  special  events,  openings 
shall  be  scheduled  after  1  p.m.  as 
necessary  to  provide  two  openings. 

(ii)  The  draws  shall  open  on  Monday 
and  Friday,  after  6:30  p.m.  Each  opening 
requires  notice  that  has  been  given  at 
least  6  hoius  in  advance  of  a  vessel's 
requested  time  of  passage. 

(iii)  The  draws  shall  open  on 
Wednesdays  at  10  a.m.,  or  as  soon 
thereafter  as  practical,  if  a  request  for 
passage  has  been  given  at  least  20  hours 
in  advance. 

(iv)  The  draws  shall  open  at  times  in 
addition  to  those  listed  in  paragraphs 
(b)(l)(i)  through  (b)(l)(iii)  of  this 
section,  after  notice  has  been  given  at 
least  20  hours  in  advance  requesting 
passage  for  a  flotilla  of  at  least  five 
vessels.  However,  the  bridges  need  not 
open  during  those  periods  of  time 
specified  in  paragraphs  (a)(1)  (i),  (ii)  and 
(iii)  of  this  section. 

(2)  From  December  1  through  March 
31,  the  draws  of  the  highway  bridges 
across  the  Chicago  River,  the  North 
Branch  of  the  Chicago  River,  and  the 
South  Branch  of  the  Chicago  River  need 
open  on  signal  only  if  at  least  48  houra 
notice  is  given.  However,  the  bridges 
need  not  open  during  those  periods  of 
time  specified  in  paragraphs  (a)(1)  (i), 
(ii)  and  (iii)  of  this  section. 

(3)  Paragraph  (b)  of  this  section 
applies  to  the  following  listed  bridges: 

Main  Branch 

Lake  Shore  Drive 
Colujnbus  E>rive 
Michigan  Avenue 
Wabash  Avenue 
State  Street 
Dearborn  Street 
Clark  Street 
LaSalle  Street 
Wells  Street 
Franklin-Orleans  Street 

South  Branch 

Lake  Street 
Randolph  Street 
Washington  Street 
Monroe  Street 
Madison  Street 
Adams  Street 
Jackson  Boulevard 
Van  Buren  Street 
Eisenhower  Expressway 
Harrison  Street 
Roosevelt  Road 
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18th  Street 

Canal  Street 

South  Halsted  Street 

South  Loomis  Street 

South  Ashland  Avenue 

North  Branch 

Grand  Avenue 
Ohio  Street 
Chicago  Avenue 
North  Halsted  Street 

(c)  The  following  bridges  need  not  be 
opened  for  the  passage  of  vessels:  The 
draws  of  the  North  Avenue,  Cortland 
Street,  Webster  Avenue,  North  Ashland 
Avenue,  Chicago  and  Northwestern 
Railroad,  North  Damen  Avenue,  and 
Belmont  Avenue  bridges  across  the 
North  Branch  of  the  Chicago  River,  and 
the  draws  of  the  North  Halsted  St. 
bridge,  the  Ogden  Ave.  bridge,  the 
Division  St.  bridge  and  the  Chicago, 
Milwaukee,  St.  Paul  and  Pacific 
Railroad  bridge  across  the  North  Branch 
Canal. 

(d)  The  opening  signal  for  all  Chicago 
River  bridges  is  three  short  blasts  or  by 
shouting,  except  that  four  short  blasts  is 
the  opening  signal  for  the  Chicago  and 
Northwestern  railroad  bridge  near 
Kinzie  Street  and  the  Milwaukee  Road 
bridge  near  North  Avenue  and  five  short 
blasts  is  the  opening  signal  for  the  Lake 
Shore  Bridge  when  approaching  from 
the  north. 

(e)  The  emergency  provisions  of 
§  117.31  apply  to  the  passage  of  all 
vessels  and  the  operation  of  all  bridges 
on  the  Chicago  River. 

G.F.  Woolever, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 

Ninth  Coast  Guard  District. 

IFR  Doc.  95-18976  Filed  7-28-95;  2:49  am) 

MUJNQ  CODE  4910-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 
[FRL-S269-1] 

Preparation,  Adoption,  and  Submittal 
of  State  implementation  Plans; 
Appendix  M.  Test  Methods  204, 204A- 
204F 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  EPA  is  proposing  to  add 
seven  methods  to  appendix  M  of  40  CFR 
part  51  for  capture  efficiency  (CE) 
testing  to  assist  States  in  adopting 
enforceable  CE  measurement  protocols 
into  their  State  implementation  plans 
(SIP's)  for  ozone.  These  proposed 


methods,  in  conjunction  with  the 
protocols,  would  also  improve  EPA's 
ability  to  enforce  State  regulations  to 
reduce  volatile  organic  compounds 
(VOC)  emissions  in  ozone 
nonattainment  areas. 
DATES:  Comments.  Comments  must  be 
received  on  or  before  October  2, 1995. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  to  speak  at  a  pubUc 
hearing  by  August  16, 1995,  hearing  will 
be  held  on  August  30, 1995,  beginning 
at  10:00  a.m.  Persons  interested  in 
attending  the  hearing  should  call  Ms. 
Betty  Sorrell  at  (919)  541-5582  to  verify 
that  a  hearing  will  be  held. 

Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  must 
contact  EPA  by  August  16, 1995. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to  Pubfic  Docket  No.  A-91-70 
at  the  following  address:  U.S. 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center,  Mail  Code:  6102,  401  M  Street, 
SW.,  Washington,  DC  20460.  The 
Agency  requests  that  a  separate  copy 
also  be  sent  to  the  contact  person  listed 
below.  The  docket  is  located  at  the 
above  address  in  Room  M-1500 
Waterside  Mall  (groimd  floor),  and  may 
be  inspected  from  8:30  a.m.-12  p.m.  and 
1:30  p.m.-3:00  p.m.,  Monday  through 
Friday.  The  proposed  regiUatory  text 
and  other  materials  related  to  this 
rulemaking  are  available  for  review  in 
the  docket  or  copies  may  be  mailed  on 
request  from  the  Air  Docket  by  calling 
202-260-7548.  A  reasonable  fee  may  be 
charged  for  copying  docket  materials. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  a  public  hearing,  it  will 
be  held  at  EPA's  Emission  Measiu^ment 
Laboratory,  Research  Triangle  Park, 
North  Carolina.  Persons  interested  in 
attending  the  hearing  or  wishing  to 
present  oral  testimony  should  notify  Ms. 
Betty  Sorrell  (MD-19),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541- 
5582. 

Docket.  A  Docket  A-91-70, 
containing  materials  relevant  to  this 
rulemaking,  is  available  for  public 
inspection  and  copying  between  8:30 
a.m.-12  p.m.  and  1:30  p.m.-3:00  p.m., 
Monday  through  Friday,  at  the  EPA's 
Air  Docket  Section  Mail  Code:  6102, 
Room  M-1500,  Waterside  Mall  (groimd 
floor),  401  M  Street,  SW.,  Washington 
DC  20460.  A  reasonable  fee  may  be 
charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Candace  Sorrell,  Source 
Characterization  Group  A  (MD-19). 
Emissions,  Monitoring,  and  Analysis 


Division,  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
Carolina  27711,  telephone  (919)  541- 
4825. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  regulatory  text  of  the  proposed 
rule  is  not  included  in  this  Federal  „ 
Register  notice,  but  is  available  in 
Docket  No.  A-91-70  or  by  written  or 
telephone  request  from  the  Air  Docket 
(see  ADDRESSES).  If  necessary,  a  limited 
number  of  copies  of  the  Regulatory  Text 
are  available  from  the  EPA  contact 
persons  designated  earUer  in  this  notice. 
This  Notice  with  the  proposed 
regulatory  language  is  also  available  on 
the  Technology  Transfer  Network 
(i'l'N),  one  of  EPA's  electronic  bulletin 
boards.  The  TTN  provides  information 
and  technology  exchange  in  various 
areas  of  air  pollution  control.  The 
service  is  free  except  for  the  cost  of  the 
phone  call.  Dial  (919)  541-5742  for  up 
to  a  14400  bps  modem.  If  more 
information  on  TTN  is  needed,  call  the 
HELP  line  at  (919)  541-5384. 

L  Summary 

On  February  10, 1995,  EPA  released  a 
dociunent  entitled  "Guidelines  for 
Determining  Capture  Efficiency"  which 
recommended  the  use  of  a  permanent 
total  enclosure  (PTE),  temporary  total 
enclosiu«  (TTE),  or  a  building  enclosure 
for  determining  CE.  The  EPA  is 
proposing  to  add  seven  test  methods, 
needed  to  carrying  out  the 
recommended  protocols,  to  appendix  M 
in  40  CFR  part  51.  The  methods  being 
proposed  today  can  be  used  by  States  in 
developing  CE  protocols  for  regulated 
coating  and  printing  facilities 
employing  a  VOC  capture  system  and 
control  device.  The  use  of  alternative 
methods  and  protocols  is  discussed  in 
the  guidance  document  mentioned 
above. 

Each  of  the  EPA  recommended 
protocols  relies  on  the  use  of  an 
enclosiu«  to  contain  the  VOC  emitted 
from  a  process.  Either  a  gas/gas  protocol 
(gas-phase  measiu«ments  only)  or  a 
liquid/gas  protocol  (both  liquid-  and 
gas-phase  measiuements)  would  be 
considered  acceptable  in  conjunction 
with  the  construction  of  a  TTE  around 
the  process.  The  gas/gas  or  liquid/gas 
protocol  could  also  be  employed  in 
situations  where  the  building  or  room 
around  the  process  meet  the 
requirements  in  proposed  Method  204 
for  a  TTE. 

An  owner  or  operator  installing  a  PTE 
meeting  the  requirements  in  proposed 
Method  204  would  not  be  required  to 
perform  CE  testing,  because  the  CE 
would  be  assumed  to  be  100  percent. 
Testing  of  the  destruction  or  removal 
efficiency  of  the  control  device  would 
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still  be  required  in  order  to  provide  a 
measure  of  the  overall  control  efficiency 
of  the  total  emission  control  system. 

n.  The  Rulemaking 

This  rulemaking  proposes  to  add 
seven  methods  for  measuring  CE  to 
appendix  M  of  40  CFR  part  51  to 
provide  methods  that  States  can  use  in 
their  SIP's. 

m.  Administrative  Requirements 

A.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed 
amendment  in  accordance  with  section 
307(d)(5)  of  the  Clean  Air  Act.  Persons 
wishing  to  make  oral  presentations 
should  contact  EPA  at  the  address  given 
in  the  ADDRESSES  section  of  this 
preamble.  Oral  presentations  will  be 
limited  to  within  15  minutes  each.  Any 
member  of  the  public  may  file  a  written 
statement  with  EPA  before,  diuing,  or 
within  30  days  after  the  hearing;  Written 
statements  should  be  addressed  to  the 
Air  Docket  Section  address  given  in  the 
ADDRESSES  section  of  this  preamble. 

A  verbatim  transcript  ofme  hearing 
and  written  statements  will  be  available 
for  public  inspection  and  copying 
during  normal  working  hours  at  EPA's 
Air  Docket  Section  in  Washington,  DC 
(see  ADDRESSES  section  of  this 
preamble). 

B.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  EPA  in  the  development 
of  this  rulemaking.  The  docket  is  a 
dynamic  file,  since  material  is  added 
throughout  the  rulemaking 
development.  The  docketing  system  is 
intended  to  allow  members  of  the  public 
and  industries  involved  to  identify  and 
locate  dociunents  readily  so  that  they 
may  effectively  participate  in  the 
rulemaking  process.  Along  with  the 
statement  of  basis  and  purpose  of  the 
proposed  and  promulgated  test  method 
revisions  and  EPA  responses  to 
significant  comments,  the  contents  of 
the  docket,  except  for  interagency 
review  materials,  will  serve  as  the 
record  in  case  of  judicial  review 
[Section  307(d)(7)(A)]. 

C.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4, 1993)),  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (0MB)  review  and  the 
requirements  of  this  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  resvdt  in  a  rule  that  may: 


(1)  Have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
commiuiities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obhgation  of  recipients  thereof;  or 

(4)  Raise  noveliegal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Piusuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  not  "significant" 
because  none  of  the  listed  criteria  apply 
to  this  action.  Consequently,  this  action 
was  not  submitted  to  OMB  for  review 
xmder  Executive  Order  12866. 

D.  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  (signed 
into  law  on  March  22, 1995)  requires 
that  the  Agency  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector  of 
$100  million  or  more  in  any  one  year. 
Section  204  requires  the  Agency  to 
establish  a  plan  for  obtaining  input  from 
and  informing ,  educating  ,  and  advising 
any  small  governments  that  may  be 
significantly  or  imiquely  affected  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  the  Agency  must  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  agency  must  select  from 
those  alternatives  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  Agency  explains 
why  this  alternative  is  not  selected  or 
the  selection  of  this  alternative  is 
inconsistent  with  law. 

Because  this  proposed  rule  is 
estimated  to  result  in  the  expenditure  by 
State,  local,  and  tribal  gqvemments  or 
the  private  sector  of  less'than  $100 
million  in  any  one  year,  the  Agency  has 
not  prepared  a  budgetary  impact 
statement  or  specifically  addressed  the 
selection  of  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative.  Because  small  governments 


will  not  be  significantly  or  uniquely 
affected  by  this  rule,  the  Agency  is  not 
required  to  develop  a  plan  with  regard 
to  small  governments. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  requires  the  identification  of 
potentially  adverse  impacts  of  Federal 
regulations  upon  small  business 
entities.  The  RFA  specifically  requires 
the  completion  of  an  analysis  in  those 
instances  where  small  business  impacts 
are  possible.  This  rulemaking  does  not 
impose  emission  measurement 
requirements  beyond  those  specified  in 
the  current  regulations,  nor  does  it 
change  any  emission  standard.  Because 
this  rulemaking  imposes  no  adverse 
economic  impacts,  an  analysis  has  not 
been  conducted. 

Pursuant  to  the  provision  of  5  U.S.C. 
605(b),  I  hereby  certify  that  the 
promulgated  rule  will  not  have  an 
impact  on  small  entities  because  no 
additional  costs  will  be  incurred. 

F.  Paperwork  Reduction  Act 

The  rule  does  not  change  any 
information  collection  requirements 
subject  of  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
et  seq. 

G.  Statutory  Authority 

The  statutory  authority  for  this 
proposal  is  provided  by  section  110  of 
the  Clean  Air  Act,  as  amended:  42 ' 
U.S.C,  7410. 

Dated:  July  25, 1995. 
Carol  M.  Browner. 
The  Administrator. 

(FR  Doc.  95-18994  Filed  8-1-95;  8:45  am] 
BILLING  COOE  6Safr-60-P 


40  CFR  Parts  52  and  81 
(NC72-1 -6953b;  FRL-5258-5] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  North  Carolina 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  state  implementation  plan  (Sff) 
revision  submitted  by  the  State  of  North 
Carolina  for  the  purpose  of 
redesignating  the  areas  of  Charlotte  and 
Raleigh/Durham  to  attainment  for 
carbon  monoxide  (CO).  In  the  final  rules 
section  of  this  Federal  Register,  the  EPA 
is  approving  the  State's  SIP  revision  as 
a  direct  final  rule  without  prior  proposal 
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because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  dociunent.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

DATES:  To  be  considered,  comments 
must  be  received  by  September  1, 1995. 

ADDRESSES:  Written  comments  should 
be  sent  to  Ben  Franco,  EPA  Region  4, 
Air  Programs  Branch,  345  Courtland 
Street  NE,  Atlanta,  Georgia,  30365. 
Copies  of  the  redesignation  request  and 
the  State  of  North  Carolina's  submittals 
are  available  for  public  review  during 
normal  business  hoiirs  at  the  addresses 
listed  below.  EPA's  technical  support 
document  (TSD)  is  available  for  pubUc 
review  during  normal  business  hours  at 
the  EPA  addresses  listed  below. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.. 
Washington,  DC  20460. 

Environmental  Protection  Agency, 
Region  4,  Air  Programs  Branch,  345 
Courtland  Street  NE.,  Atlanta,  Georgia 
30365. 

Department  of  Environment,  Health  and 
Natural  Resources,  P.O.  Box  29535, 
Raleigh,  North  Carolina  27626-0535. 

FOR  FURTHER  INFORMATION  CONTACT:  Ben 
Franco  of  the  EPA  Region  4  Air 
Programs  Branch  at  (404)  347-3555,  ext. 
4211,  and  at  the  above  address. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  June  26, 1995. 
Patrick  M.Tobin, 
Acting  Regional  Administrator. 
(FR  Doc.  95-18882  Piled  8-1-95;  8:45  am] 
MLIMQ  COOE  aSWMO-P 


40  CFR  Part  61 

[FRL-«260-0] 

Interim  Approval  of  Delegation  of 
Authority;  National  Emission 
Standards  for  Hazardous  Air 
Pollutants;  Radionuclides;  Washington 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  grant  interim 
delegation  of  authority  to  the  state  of 
Washington  to  implement  and  enforce 
two  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPs) 
for  radionuclides.  The  request  for 
delegation  was  submitted  by  the  state 
pursuant  to  40  CFR  63.91  for  delegation 
of  federal  standards,  as  promulgated.  In 
the  final  rules  section  of  this  Federal 
Register,  EPA  is  granting  interim 
approval  of  the  state's  request  for 
delegation  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial  action 
and  anticipates  no  adverse  comments. 
EPA's  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Thus,  any  parties  interested  in 
commenting  on  this  action  should  do  so 
in  the  next  30  days. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
September  1, 1995. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Richard  Poeton,  EPA 
Region  10,  AT-082, 1200  6th  Avenue, 
Seattle,  Washington  98191  and 
conciurently  to  Allen  W.  Conklin,  Head, 
Air  Emissions  and  Defense  Waste 
Section,  Washington  Department  of 
Health,  Airdustrial  Center  Building  #5, 
P.O.  Box  47827,  Olympia,  Washington, 
98504-7827.  Copies  of  the  material 
submitted  to  EPA  are  available  for 
pubUc  inspection  during  normal 
business  hours  at  the  above  locations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Poeton  at  (206)  553-8633. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  final  action 
which  is  located  in  the  final  rules 
section  of  this  Federal  Register. 


List  of  Subjects  in  40  CFR  Part  61 

Environmental  Protection,  Air 
pollution  control.  Intergovernmental 
relations.  Radiation  protection. 

Audiority:  42  U.S.C.  7412. 
Dated:  July  20, 1995. 
Chuck  Clarke, 

Regional  Administrator,  Region  10. 

[FR  Doc.  95-18988  Filed  8-1-95;  8:45  am] 

BHJJNOCOOE  6660  80  P 

40  CFR  Part  180 

[PP  8E3574/P620;  FRL-4963-q 

RfN  2070-AC18 

TertMifos;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  extend  the 
time-limited  import  tolerance  for 
combined  residues  of  the  insecticide/ 
nematicide  teibufos  and  its 
cholinesterase-inhibiting  metabolites  in 
or  on  the  raw  agricultural  commodity 
(RAC)  green  coffise  beans  for  an 
additional  2  years.  American  Cyanamid 
Co.  submitted  a  petition  pursuant  to  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA)  requesting  the  proposed 
regulation  to  establish  a  maximiun 
permissible  level  for  combined  residues 
of  the  insecticide/nematicide  in  or  on 
the  commodity. 

DATES:  Comments,  identified  by  the 
docimient  control  niunber  [PP  8E3574/ 
P620] ,  must  be  received  on  or  before 
September  1.  1995. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Piiblic  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202.  Information  submitted  as  a 
comment  concerning  this  document 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  pubUcly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4:30  p.m.. 
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Monday  through  Friday,  excluding  legal 
holidays. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  niuntwr 
(PP  8E3574/P620].  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  proposed  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  foimd 
below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  A.  Forrest,  Product 
Manager  (PM)  14,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Km.  219.  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202.  (703)-305- 
6600;  e-mail: 

forrest.robert@epamail.epa.gov. . 
SUPPI.EMENTARY  INFORMATION:  EPA 
issued  rules,  published  in  the  Federal 
Register  of  May  19, 1993  (58  FR  29118), 
and  May  26, 1993  (58  FR  30220),  which 
announced  its  decision  to  estabfish  a 
time-limited  tolerance  for  residues  of 
the  insectidde/nematicide  terbufos  on 
coffee  beans  for  a  period  extending  to 
May  19, 1995.  The  Agency  limited  the 
period  of  time  that  the  regulation  was  to 
be  in  effect  because  the  available  rat 
metabolism  study  was  found  to  only 
partially  satisfy  current  guideline 
requirements  of  85-1. 

The  American  Cyanamid  Co.  has 
submitted  a  new  rat  metabolism  study 
and  has  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(e),  amend  40  CFR  180.352  by 
converting  the  2-year  time-limited 
import  tolerance  for  combined  residues 
of  the  insecticide/nematicide  terbufos 
and  its  cholinesterase-inhibiting 
metabolites  in  or  on  the  raw  agricultural 
commodity  coffee  beans  at  0.05  pari  per 
million  (ppm)  to  permanent  status. 

The  designation,  coffee  beans,  is 
corrected  to  read  "green  coffee  beans"  to 
reflect  the  current  definition  of  this  raw 
agricultiual  commodity. 

The  scientific  data  submitted  in  the 
petition  and  other  relevant  material 
have  been  evaluated.  The  toxicological 


data  considered  in  support  of  the 
proposed  tolerance  include: 

1.  A  1-year  dog- feeding  study  with  a 
lowest-observable-effect  level  (LOEL)  of 
0.015  miUigram/kilogram/day  (mg/kg/ 
day)  (the  lowest  dose  tested)  based  on 
the  inhibition  of  plasma  cholinesterase 
activity. 

2.  A  4-week  dog  plasma 
cholinesterase  study  with  a  no- 
observable-effect  level  (NOEL)  of  0.005 
mg/kg/day  in  which  inhibition  of 
plasma  cholinesterase  activity  was 
observed  at  the  0.015-dose  level,  the 
highest  dose  tested.  This  represents  an 
increase  in  the  NOEL  value  for  plasma 
cholinesterase  activity  fiom  0.0013 
(which  was  previously  considered  as 
the  NOEL  for  this  study),  and  is 
consistent  with  the  LOEL  observed  for 
this  activity  in  the  1-year  dog  study 
referenced  in  item  one  above  where 
effects  were  also  observed  at  the  0.015- 
dose  level.  Doses  of  0.00125,  0.0025. 
0.005,  and  0.015  were  administered  in 
the  4-week  dog  study. 

3.  A  1-year  rat  feeding  study  with  an 
NOEL  of  0.5  ppm  (0.025  mg/kg)  for 
inhibition  of  plasma  and  brain 
cholinesterase  activity. 

4.  An  18-month  mouse 
carcinogenicity  study  with  no 
carcinogenic  effect  observed  at  dosages 
up  to  and  including  12.0  ppm  (1.7  mg/ 
kg/day),  which  was  the  hi^est  level 
tested. 

5.  A  2-year  rat  carcinogenicity  study 
with  no  carcinogenic  effects  observed  at 
doses  up  to  and  including  2.0  ppm  (0.10 
mg/kg/day). 

6.  A  three-generation  rat  reproduction 
study  with  a  NOEL  of  0.25  ppm  (0.0125 
mg/lcg)  for  reproductive  effecW 

7.  A  rat  teratology  study  with  a  NOEL 
of  0.1  mg/kg/day  for  developmental 
toxicity. 

8.  A  rabbit  teratology  study  with  a 
NOEL  of  0.25  mg/kg/day  for 
developmental  toxicity. 

9.  An  acute  delayed  neurotoxicity 
study  in  chickens,  which  was  negative 
for  neiirotoxic  effects  imder  the 
conditions  of  the  study  (highest  dose 
tested  was  40  mg/kg). 

10.  Several  mutagenic  tests  which 
were  all  negative,  lliese  include  a 
dominant-lethal  study  in  rats;  an  acute 
in  vivo  cytogenic  assay  in  rats;  an  Ames 
test  including  metabolic  activation;  a 
DNA  repair  chromosomal  aberration 
(CHO  cells);  CHO/HGPRT  mutation 
assay;  and  a  rat  hepatocyte  primary 
cultiue/DNA  repair  test. 

11.  In  a  metabolism  study  with  rats, 
69.3  to  86.3%  of  the  dose  was  excreted 
in  the  urine  within  168  hours.  The  total 
recovery  of  the  dose  ranged  from  89.1  to 
98.7%.  There  was  no  evidence  of 
terbufos  or  its  metabofites 


bioacciunulating  in  tissues.  The 
percentage  of  phosphorylated  and 
nonphosphorylated  metabolites 
recovered  in  the  urine  ranged  fit)m 
nondetectable  to  0.68%  and  from  5.6  to 
18.4  percent,  respectively.  The 
predominant  compound  recovered  in 
the  feces  was  the  parent. 

The  reference  dose(RfD),  based  on  the 
plasma  cholinesterase  inhibition  (ChE) 
NOEL  as  defined  in  a  4-week  dog  study 
(0.005  mg/kg/day)  and  using  a  safety 
factor  of  100  to  accoimt  for  the  inter- 
species extrapolation  and  intra-species 
variabiUty,  is  calculated  to  be  0.00005 
mg/kg  of  body  weight  (bwt)/day.  The  co- 
critical  study  is  a  1-year  dog  feeding 
study  in  which  an  NOEL  was  not 
established.  The  LOEL  was  0.015  mg/kg 
based  on  chloinesterase  inhibition.  The 
theoretical  maximum  residue 
contribution  (TMRC)  for  existing 
tolerances  and  the  current  action  is 
0.000052  mg/kg/bwt/day  for  the  overall 
U.S.  population.  The  ciurent  action  will 
increase  the  TMRC  by  0.000003  mg/kg/ 
bwt/day  (6  percent  of  the  RfD). 

This  tolerance  and  previously 
established  tolerances  utilize  a  total  of 
110  percent  of  the  RfD  for  the  overall 
U.S.  population  and  represent  an 
increase  in  the  previously  calculated 
value  of  42.1%. 

Available  information  on  anticipated 
residues  and/or  percent  of  crop  treated 
was  incorporated  into  the  analysis  to 
estimate  the  Anticipated  Residue 
Contribution  (ARC).  The  ARC  is 
generally  considered  a  more  realistic 
estimate  than  an  estimate  based  on 
tolerance-level  residues  and  100  percent 
crop  treated.  The  ACR  from  established 
tolerances  and  the  ciurent  action  is 
estimated  at  0.000016  mg/kg/day  and 
utilizes  32.7  percent  of  the  RfD  for  the 
U.S.  population. 

The  ARC  for  children,  aged  1  to  6 
years  old,  and  nonnursing  infants  (the 
group  most  highly  exposed)  for  the 
established  tolerances  utilize  77.3  and 
81.0  percent  of  the  RfD,  respectively. 
This  action  will  not  increase  exposure 
to  these  subgroups  because  there  is  no 
information  on  coffee  consumption  for 
these  subgroups. 

UtiUzing  the  NOEL  from  the  4-week 
dog  plasma  cholinesterase  study  (0.005 
mg/kg/day),  the  estimated  margins  of 
exposure  (MOEs)  calculated  as  the  acute 
dietary  risk  for  coffee  alone  is  125  for 
four  of  the  five  subgroups  indicating 
that  coffee  per  se  does  not  present  an 
unacceptable  acute  risk  and  does  not 
appear  to  substantially  increase  the 
acute  dietary  risk  bom  terbufos.  For  the 
remaining  subgroup,  nonnursing 
infants,  there  is  no  exposure  resulting 
fi-om  the  green  coffee  bean  tolerance. 
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.  The  Agency  is  ourenUy  conducting  a 
reassessment  of  all  the  established 
tolerances  for  terbufos  and.  if  warranted, 
will  refine  the  estimated  MOEs  based  on 
results  of  that  reassessment.  The  current 
estimated  acute  dietary  risk  for  all  the 
established  terbufos  tolerances  indicates 
that  an  unacceptable  risk  exists 
assuming  that  residue  levels  are  at  the 
established  tolerance  and  that  100 
percent  of  the  crop  is  treated.  The 
Agency  believes  that  actual  residues  to 
which  the  pubUc  is  likely  to  be  exposed 
are  considerably  less  than  indicated  for 
the  following  reasons. 

1.  Most  treated  crops  have  residue 
levels  which  are  below  the  estabUshed 
tolerance  level  at  the  time  of 
consiunption. 

2.  Not  all  the  planted  crop  for  which 
a  tolerance  is  established  is  normally 
treated  with  the  pesticide. 

The  natiue  of  tne  residue  in  plants  is 
adequately  imderstood  for  the  use  of 
terbufos  on  coffee  beans  imported  from 
Central  America.  There  are  no  animal 
feed  items  involved  with  this  use. 
Therefore,  it  is  expected  that  no 
secondary  residues  in  meat,  milk, 
poultry,  and  eggs  will  result  from  the 
use  of  the  pesticide  on  coffee  beans. 

An  adequate  analytical  method,  gas 
chromatography  with  a  flame 
photometric  detector,  is  available  in  the 
Pesticide  Analytical  Manual,  Vol.  n,  for 
enforcement  purposes. 

There  are  currently  no  regidatoiy 
actions  pending  against  the  continued 
reastration  of  this  chemical. 

The  Agency  is  limiting  the  period  of 
time  that  the  proposed  regulation  is  to 
be  in  effect  to  allow  the  Agency  to 
complete  its  in-depth  reassessment  of 
the  ciurent  established  tolerances  for 
terbufos.  Upon  completion  of  this 
reassessment,  and,  if  warranted,  the 
Agency  will  consider  the  establishment 
of  a  permanent  tolerance  for  green 
coffee  beans. 

Residues  not  in  excess  of  0.05  part  per 
million  in  or  on  green  coffee  beans  after 
expirati(Hi  of  the  tolerance  will  not  be 
considered  actionable  if  the  insectidde- 
nematicide  is  legally  applied  during  the 
term  of,  and  in  accordance  with, 
provisions  of  the  time-limited  tolerance. 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerance  established  by 
amending  40  CFR  part  180  would 
protect  the  public  health.  Therefore,  it  is 
proposed  that  the  tolerance  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 


herein,  may  request  within  30  days  after 
publication  of  this  document  tn  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  FFDCA. 

Interested  persons  are  invited  to 
submit  vmtten  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [PP  8E3574/P620].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  [PP 
8E3574/P620J  (including  objections  and 
hearing  requests  submitted 
electronicidly  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  excluding  legal 
hohdays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C},  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Written  objections  and  hearing 
requests,  identified  by  the  document 
conti^l  number  [PP  8E3574/P620],  may 
be  submitted  to  the  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  3708,  401  M  St..  SW., 
Washington,  DC  20460. 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  can  be  sent  directly  to  EPA  at: 

opp-DocketOepamail.epa.gov 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  pubUc 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  objections  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
offidal  rulemaking  record  which  will 
also  include  all  objections  and  hearing 
requests  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 


Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e.,  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (0MB)).  Under  section  3(f),  the 
order  defines  "significant"  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  pubUc  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 
known  as  "economically  significant"); 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitiement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  prindples  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order.  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  pubUshed  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  18, 1995. 

Peter  CauUdns, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.352,  by  revising  paragraph 
(b),  to  read  as  follows. 
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{180352    TaftNJfos;  tolerances  for 
residues. 


(b)  A  time-limited  tolerance  to  expire 
(date  2  years  after  date  of  publication  of 
final  rule  based  on  this  proposal)  is 
established  for  combined  residues  of  the 
insecticide/nematicide  terbufos  (S-[[l,l- 
dimethyl)thio]  methyl)  O.Odiethyl 
phasphorodithioate)  and  its 
cholinesterase-inhibiting  metabolites  in 
or  on  the  following  raw  agriculttiral 
commodity: 


Commodity 


Parts  per 
million 


Coffee  beans,  green^ 


0.05 


^There  are  no  U.S.  registrations  as  of  Au- 
gust 2,  1995  for  ttie  use  of  tertHjfos  on  the 
growing  crop,  coffee. 

(FR  Doc.  95-19004  Filed  8-1-95;  8:45  ami 
BNJJNQCOOe  66aO-60-F 


40  CFR  Parts  180  and  185 
fOPP-300393;  FRL-4967-1] 
RIN  2070-AC18 

Mevinphos;  Proposed  Amendment  and 
Revocation  of  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  the 
revocation  of  all  tolerances  Usted  at  40 
cm  180.157  and  185.4200  for  residues 
of  the  insecticide  mevinphos 
(Phosdrin®)  in  or  on  all  raw  agricultural 
commodities  and  processed  foods.  EPA 
is  initiating  this  action  because  all  U.S. 
mevinphos  registrations  were  canceled 
on  July  1, 1994.  Because  existing  stocks 
of  mevinphos  may  be  used  through 
November  30, 1995,  the  proposed 
revocations  will  become  effective  May 
31, 1996,  in  order  to  ensiue  that  no 
mevinphos  residue  will  occur  on  legally 
treated  crops,  whether  they  are  raw 
agricultural  commodities  or  processed 
foods. 

DATES:  Written  comments,  identified  by 
the  docket  control  niunber  OPP-300393, 
must  be  received  on  or  before  October 
2, 1995. 

ADDRESSES:  By  mail,  submit  comments 
to:  Public  Response  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 


M  St.  SW..  Washington,  DC  20460.  In 
person,  deliver  comments  to:  Rm.  1132, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Conunents  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
"OPP-300393."  No  ConfidenUal 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  dociunent  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found  in 
Unit  V.  of  this  preamble. 

Information  submitted  as  a  comment 
concerning  this  dociunent  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procediues  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  Virginia 
address  given  above  fi'om  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Richard  Dumas,  Special  Review 
and  Reregistration  Division  (7508W), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington,  DC  20460.  In 
person:  Special  Review  Branch,  Third 
floor.  Crystal  Station  1,  2800  Crystal 
Drive,  Arlington,  VA  22202,  Telephone 
number:  (703)  308-8015,  e-mail: 
dimias.richard@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Mevinphos  (Phosdrin®)  is  a  broad- 
spectrum  organophosphate  insecticide 
primarily  used  on  specialty/minor  use 
crops.  It  is  used  chiefly  as  an  acaricide 
and  was  registered  for  use  on  25  crops 
(principally  leafy  greens  and  cole  crops) 
before  cancellation.  It  has  been 
produced  in  the  U.S.  by  the  sole 
technical  registrant,  Amvac  Corporation 
of  Los  Angeles,  California.  Prior  to  its 
cancellation,  approximately  200,000  to 


500,000.  pounds  of  active  ingredient 
were  used  annually  in  the  U.S. 

n.  Legal  Background 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA)  authorizes  the 
establishment  by  regulation  of 
maximum  permissible  levels  of 
pesticides  in  or  on  foods.  Such 
regulations  are  commonly  referred  to  as 
"tolerances."  Without  such  tolerances 
or  exemptions  from  tolerances,  a  food 
containing  pesticide  residues  is 
considered  to  be  "adulterated"  imder 
section  402  of  the  FFDCA,  and  hence 
may  not  legally  be  moved  in  interstate 
commerce  (21  U.S.C.  342).  Commodities 
subject  to  this  proposal  must  no  longer 
contain  mevinphos  residues  following 
the  revocation  of  the  tolerances.  To 
estabhsh  a  tolerance  for  pesticide 
residues  in  or  on  raw  agricultural 
commodities  under  section  408  of 
FFDCA,  EPA  must  find  that  the 
promulgation  of  the  rule  would  "protect 
the  pubUc  health"  (21  U.S.C.  346a(b)). 
To  establish  food  additive  regulations 
(FARs)  to  cover  pesticide  residues  in 
processed  foods  under  section  409  of 
FFDCA,  EPA  must  determine  that  the 
proposed  use  of  the  food  additive  will 
be  safe  (21  U.S.C.  348).  For  a  pesticide 
to  be  sold  and  used  in  the  production 
of  a  food  crop  or  food  animal,  the 
pesticide  must  not  only  have 
appropriate  tolerances  or  FARs  under 
FITDCA,  but  must  be  registered  under 
the  Federal  Insecticide,  Fimgicide,  and 
Rodenticide  Act  (FIFRA,  7  U.S.C.  136  et 
seq.).  FIFRA  requires  the  registration  of 
pesticides  that  are  sold  and  distributed 
in  the  U.S. 

This  document  proposes  the 
revocation  of  all  tolerances  and  FARs 
(hereafter  tolerances  will  refer  to  both 
tolerances  and  FARs)  established  under 
sections  408  and  409  of  the  FFDCA.  21 
U.S.C.  301  et  seq.,  for  residues  of  the 
pesticide  mevinphos  in  or  on  all 
previously  registered  crops,  as  listed  in 
40  CFR  180.157  and  185.4200.  In  the 
absence  of  the  appropriate  clearances 
imder  FFDCA  for  residues  of  a  pesticide 
on  food  or  feed,  any  agricultural 
commodity  or  processed  food 
domestically  produced  and/or  imported 
into  the  United  States  found  to  contain 
mevinphos  residues  is  adulterated 
imder  section  402  of  FFDCA. 

m.  Regulatory  Background 

On  June  30, 1994,  when  EPA  was 
prepared  to  issue  a  Notice  of  Intent  to 
Suspend  all  mevinphos  registrations 
because  of  acute  poisoning  incidents 
involving  agricultural  workers,  Amvac 
submitted  a  "request  for  volimtary 
cancellation.  EPA  accepted  this  request 
and  on  July  1, 1994,  issued  a 


Federal  Register  /  Vol.  60,  No.  148  /  Wednesday,  August  2,  1995  /  Proposed  Rules  39303 


Cancellation  Order  for  all  mevinphos 
registrations,  effective  immediately.  The 
Agency  subsequently  published  a 
Notice  of  Receipt  of  Request  for 
Cancellation,  Annoimcement  of 
Cancellation  Order,  and  FIFRA  section 
6(g)  Notification  for  Mevinphos  in  the 
Federal  Register  of  August  1, 1994  (59 
FR  38973).  The  Cancellation  Order  was 
subsequently  modified  on  January  13, 
1995,  to  extend  the  distribution,  sale, 
and  use  to  November  30, 1995,  from 
December  30, 1994,  for  sale  and 
distribution  and  February  28, 1995,  for 
use.  Notice  of  this  amendment  was 
published  on  April  5,  1995  (60  FR 
17357). 

IV.  Current  Proposal 

EPA  is  proposing  to  revoke  all 
mevinphos  tolerances.  The  proposed 
date  of  revocation  is  May  31, 1996.  EPA 
believes  that  there  is  little  likelihood,  if 
any,  that  residues  of  mevinphos  would 
be  observed  in  legally  treated 
commodities  after  May  31, 1996.  Also, 
mevinphos  is  not  persistent  and  the 
Agency  does  not  believe  that  mevinphos 
residues  will  be  found  in  processed 
foods.  Therefore,  setting  action  levels  is 
not  necessary. 

The  Agency  believes  that  it  is 
appropriate  to  initiate  revocation  of 
tolerances  at  this  time  because 
mevinphos  is  no  longer  registered  in  the 
U.S.  In  accordance  with  the  voluntary 
cancellation  requested  by  Amvac,  the 
sole  technical  registrant  for  mevinphos, 
all  use  of  mevinphos  is  scheduled  to 
cease  after  November  30, 1995.  EPA 
believes  that  it  is  appropriate  to  revoke 
tolerances  covering  residues  of  a 
pesticide  for  which  there  is  no  legal 
domestic  use  unless  it  can  be  shown  by 
interested  parties  that  there  is  a  need  for 
the  tolerances,  and  that  the  tolerances 
are  protective  of  the  public  health.  Such 
tolerances  may  be  needed,  for  example, 
if  interested  parties  can  show  that  the 
pesticide  is  used  in  foreign  countries  on 
crops  that  may  be  destined  for  the  U.S. 

It  should  be  noted  that  in  order  for 
any  tolerances  to  be  retained,  EPA  must 
determine,  imder  sections  408  and  409 
of  FFDCA,  that  the  particidar  tolerance 
is  protective  of  pubUc  health.  For  EPA 
to  make  this  public  safety  finding,  it 
must  have  adequate  data  to  assess  the 
risks  that  may  result  from  exposure  to 
mevinphos  residues  in  or  on  food.  EPA 
generally  requires  submission  of  such 
information  (such  as  residue  data)  to 
support  pesticide  registrations  under 
YWRA  and  to  maintain  tolerances  under 
FFDCA.  With  all  domestic  use  of 
mevinphos  ending  November  30, 1995, 
EPA  must  have  adequate  data  to 
demonstrate  that  imported  foods  treated 
with  mevii^)hos  are  safe.  Such  data  are 


not  available  at  this  time  and  EPA  does 
not  anticipate  the  receipt  of  such  data 
because  the  sole  technical  registrant  for 
mevinphos  has  voluntarily  canceled  all 
of  its  U.S.  mevinphos  registrations. 

Based  upon  available  data,  the 
Agency  has  completed  a  preliminary 
acute  dietary  risk  assessment  fit)m 
exposure  to  mevinphos.  The  assessment 
indicates  a  concern,  particularly  for 
infants  and  children.  EPA  recognizes 
that  the  dietary  risk  concern  may  be 
diminished  if  interested  parties  submit 
adequate  exposure  and/or  toxicity  data 
that  show  that  the  preliminary 
assessment  is  not  accurate.  However, 
the  data  base  currently  available  to  EPA 
is  inadequate  and  does  not  appear  to 
provide  a  basis  to  conclude  that  the 
preliminary  assessment  is  inaccurate. 

This  proposal  serves  as  a  notice  to  all 
parties  interested  in  the  disposition  of 
mevinphos  tolerances.  If  EPA  does  not 
receive  comment  by  October  2, 1995, 
EPA  will  issue  a  final  order  revoking  all 
mevinphos  tolerances.  Because  EPA 
believes  it  is  appropriate  to  preclude 
review  of  objections  raising  issues  not 
provided  in  comments  submitted  in 
response  to  the  proposal,  EPA 
encoiuages  all  parties  interested  in  the 
statu^  of  mevinphos  tolerances  to 
submit  comments. 

V.  Public  Docket 

A  record  has  been  established  for  this 
rulemaking  imder  docket  number 
"OPP-300393"  (including  comments 
and  data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rm.  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-DocketOepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  the  rulemaking 
as  well  as  the  pubUc  version,  as 
described  above  will  be  kept  in  paper 
form.  Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 


official  rulemaking  record  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official 
rulemaking  record  is  the  paper  record 
maintained  at  the  address  in  ADDRESSES 
at  the  beginning  of  this  document. 

VI.  Other  Regulatory  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1994),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant,"  and  therefore, 
subject  to  all  the  requirements  of  the 
Order,  such  as  Regulatory  Impact 
Assessments  and  review  by  the  Office  of 
Management  and  Budget  (0MB).  In 
section  3(f),  the  Order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  national  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
national  economy,  such  as  productivity, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2) 
creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency:  (3) 
materially  altering  the  budgetary 
impacts  of  entitlements,  grants,  user 
fees,  or  loan  programs;  or  (4)  raising 
novel  legal  or  p>ohcy  issues  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Order. 

Pursuant  to  the  terms  of  this  Order, 
EPA  has  determined  that  this  proposed 
rule  is  not  "significant"  and,  therefore, 
is  not  subject  to  the  requirements  of  the 
Order,  such  as  0MB  review  or  other 
actions.  EPA  does  not  expect  any 
significant  economic  impacts  to  result 
fiom  the  revocation  of  mevinphos 
tolerances,  because  all  U.S.  mevinphos 
registrations  have  been  canceled  and  no 
further  use  of  mevinphos  will  be 
permitted  after  November  30, 1995. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980  (Pub.  L.  96-354;  94  Stat.  1164,  5 
U.S.C.  601  et  seq.),  and  it  has  been 
determined  that  it  will  not  have  any 
impact  on  small  businesses,  small 
governments,  or  small  organizations. 

This  proposed  rule  is  intended  to 
prevent  the  sale  of  food  commodities 
containing  pesticide  residues  where  the 
subject  pesticide  has  been  used  in  an 
unregistered  or  illegal  manner,  as  well 
as  to  prevent  food  commodities 
containing  any  mevinphos  residues 
fiom  entering  the  U.S. 

As  stated  above,  because  mevinphos 
is  not  registered  in  the  U.S.  and  will  not 
be  used  in  the  U.S.  after  November  30, 
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1995,  EPA  does  not  expect  significant 
any  economic  impact  at  any  level  of 
business  enterprise  if  mevinphos 
tolerances  are  revoked  on  May  31, 1996; 
especially  since  all  use  of  mevinphos 
will  have  ended  6  months  before  this 
date.  Accordingly,  I  certify  that  this 
regulatory  action  does  not  require  a 
separate  regulatory  flexibility  analysis 
under  the  Regulatory  Flexibility  Act. 

C.  Paperwork  Reduction  Act 

This  proposed  regulatory  action  does 
not  contain  any  information  collection 
requirements  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  3501  et  seq.  (Sec.  408(m)  of 
the  Federal  Food,  Drug,  and  Ckismetic 
Act  (21  U.S.C.  346  a(m))). 

List  of  Subjects  in  Parts  180  and  185 

Environmental  protection. 
Administrative  practice  and  procediue, 
Agricultural  commodities,  Food 
additives.  Pesticides  and  pests, 
Reporting  and  recordkeeping 
requirements. 

Dated:  July  25, 1995. 
Losi  Rossi, 

Director,  Special  Review  and  ReregistwUon 
Division.  Office  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
parts  180  and  185  be  amended  to  read 
as  follows: 

1.  U»  Part  180: 

PART  ISO-AMENDED 

a.  The  authority  citation  for  part  180 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

§180.157    [Removed] 

b.  Section  180.157  is  removed. 

2.  hi  Part  185: 

a.  The  authority  citation  for  part  185 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  348. 

§185.4200    [Removed] 

b.  Section  185.4200  is  removed. 
IFR  Doc.  95-18874  Filed  8-1-95;  8:45  am) 
MLUNG  CODE  aaao-ae-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Care  Financing  Administration 

42  CFR  Parts  412,  413, 424, 485,  and 
489 

[BPD-825-CN] 

RIN  0938-AG95 

Medicare  Program;  Changes  to  the 
Hospital  Inpatient  Prospective 
Payment  Systems  and  Fiscal  Year  1996 
Rates;  Correction 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Proposed  rule;  correction. 

summary:  In  the  June  2, 1995,  issue  of 
the  Federal  Register  (60  FR  29202).  we 
published  a  proposed  rule  addressing 
revisions  to  the  Medicare  hospital 
inpatient  prospective  payment  systems 
for  operating  costs  and  capital-related 
costs  to  implement  necessary  changes 
arising  bom  our  continuing  experience 
with  the  system. 

Additionally,  in  the  addendum  to  that 
proposed  rule,  we  described  proposed 
changes  in  the  amounts  and  factors 
necessary  to  determine  prospective  ' 
payment  rates  for  Medicare  hospital 
inpatient  services  for  operating  costs 
and  capital-related  costs.  The  changes 
would  be  applicable  to  discharges 
occurring  on  or  after  October  1, 1995. 
We  also  set  proposed  rate-of-increase 
limits  as  well  as  proposing  policy 
changes  for  hospitals  and  hospital  units 
excluded  from  the  prospective  payment 
systems.  This  dociunent  corrects  errors 
made  in  the  proposed  rule. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Edwards  (410)  966-4532. 
SUPPLEMENTARY  INFORMATION:  hi  our 
June  2. 1995,  proposed  rule  (60  FR 
29202),  we  stated  that  we  were 
including  as  Appendix  C  the  report  to 
Congress  on  our  initial  recommendation 
on  the  update  factors  for  prospective 
payment  hospitals  and  hospitals 

Table  6c.— Invalid  Diagnosis  Codes 


excluded  from  the  prospective  pajrment 
system  (60  FR  29258).  The  report 
consists  of  letters  to  the  President  of  the 
Senate  and  the  Speaker  of  the  House  of 
Representatives.  Subsequently,  we 
discovered  that  the  incorrect  report  was 
inadvertently  printed  in  the  proposed 
rule. 

hi  addition  to  publishing  the  proper 
report  to  Congress,  we  are  making 
several  other  corrections  to  the  June  2, 
1995  proposed  rule. 

The  proposed  rule  (FR  Doc  95-13183) 
published  June  2, 1995  (60  FR  29202)  is 
corrected  as  follows: 

1.  On  page  29250,  beginning  at  the 
bottom  of  the  second  column,  section 
VIII.B.9  of  the  preamble  is  deleted  and 
replaced  with  the  following:  9.  PPS 
Payment  Impact  File 

This  file  contains  data  used  to 
estimate  FY  1996  payments  under 
Medicare's  prospective  payment 
systems  for  hospitals'  operating  and 
capital-related  costs.  The  data  are  taken 
from  various  sources,  including  the 
Provider-Specific  File,  the  PPS-IX  and 
PPS-X  Minimum  Data  Sets,  and  prior 
impact  files.  The  data  set  is  abstracted 
from  an  internal  file  used  for  the  impact 
analysis  of  the  changes  to  the 
prospective  payment  system  published 
in  the  Federal  Register.  This  file  is 
available  for  release  one  month  after 
publication  of  the  proposed  rule  in  the 
Federal  Register,  with  an  updated 
version  available  one  month  after 
publication  of  the  final  rule. 
Media:  Diskette 
File  Cost:  $145.00 
Periods  Available:  FY  1996  PPS  Update 

§412.23    [Connoted] 

2.  On  page  29251,  second  column,  in 
§412.23(e)(2)(i),  at  die  end  of  the  fifth 
line,  add  the  word  "or". 

3.  On  page  29329,  Table  6c— InvaUd 
Diagnosis  Codes  is  corrected  and  new 
Table  6d — Invalid  Procedure  Codes  is 
added  to  read  as  follows: 


Diagnosis 
code 


005.8 
278.0 
415.1 

569.6 

690... 

787.9 

989.8 

997.0 

997.9 
VI  2.5 


Description 


Other  bacterial  food  poisoning  , 

Obesity ]. 

Pulmonary  embolism  and  infarction , 

Colostomy  and  enterostomy  malfunction 

Erythematosquamous  dermatosis  „„., 

Other  symptoms  involving  digestive  system  , 

Toxic  effect  of  otfier  substances,  chiefly  nonmedicinal  as  to  source  

Central  nen/ous  system  complications , 

Compfications  affecting  other  specified  body  systems,  not  elsewhere  classified 
Personal  history  of  diseases  of  circulatory  system 


CC 


MDC 


6 

10 

4 

15 

6 

9 

6 

21 

1 

15 
21 
23 


DRG 


182,  183,  184. 
296,  297,  298. 
78 

387,389. 
188,  189,  190. 
283,  284. 
182,  183,  184. 
449,450,451. 
34,35 
387,389. 
452,  453. 
467. 
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Table  6c.— Invaud  Diagnosis  Codes— Continued 


Diagnosis 
code 


V43.8 
V59.0 


Description 


Organ  or  tissue  replaced  by  other  means,  not  elsewhere  classified 
Blood  donor  


CC 


MDC 


23 
23 


DRG 


467 
467. 


Table  6d.— Invaud  Procedure  Codes 

Procedure 
code 

Description 

OR 

MDC 

DRG 

33.5 

Lung  transplant _ „ _ _ 

Y 
Y 
Y 

Pre 
5 

11 
12 

495 

39.7 

Periarterial  sympathectomy 

478,  479. 
306  307 

60.2 

Transurethral  prostatectomy  ... 

336.  337,  476. 

4.  On  pages  29376  through  29379, 
appendix  C  is  removed  and  the 
following  added  in  its  place: 

Appendix  C — ^Report  to  Congress  on  the 
Update  Factor  for  Prospective  Payment 
Hospitals  and  Hospitals  Excluded  From 
the  Prospective  Payment  Syston 

The  Secretary  of  Health  and  Human  Services 
Washington,  DC  20201 
May  26, 1995. 

The  Honorable  Albert  Gore,  Jr., 
President  of  the  Senate,  Washington,  D.C. 
20510 

Dear  Mr.  President:  Section  1886(e)(3)(B)  of 
the  Social  Security  Act  (the  Act)  requires  me 
to  report  to  Congress  the  initial  estimate  of 
the  applicable  percentage  increase  in 
inpatient  hospital  payment  rates  for  Fiscal 
Year  (FY)  1996  that  I  will  recommend  for 
hospitals  subject  to  the  Medicare  prospective 
payment  system  (PPS)  and  for  hospitals  and 
unites  excluded  from  PPS.  This  submission 
constitutes  the  required  report. 

My  recommendations  are  consistent  with 
the  provisions  of  the  Omnibus  Budget 
Reconciliation  Act  (OBRA)  of  1993  in  which 
I  am  required  to  establish  the  update  for  PPS 
hospitals  in  both  large  urban  areas  and  other 
areas  as  the  market  basket  rate  of  increase 
reduced  by  2.0  percentage  points.  The  Office 
of  Management  and  Budget  ciurently 
estimates  the  PPS  market  basket  rate  of 
increase  for  FY  1996  to  be  3.4  percent. 
Accordingly,  we  recommend  an  update  for 
both  large  urban  and  other  areas  of  1.4 
percent. 

Sole  commimity  hospitals  (SCHs)  are  the 
sole  source  of  care  in  their  area  and  are 
afforded  special  payment  protection  to 
maintain  access  to  services  for  Medicare 
beneficiaries.  SCHs  are  paid  the  higher  of  a 
hospital-specific  rate  or  the  Federal  PPS  rate. 
Under  our  recommendation  and  OBRA  1993, 
the  update  to  hospital-specific  rates  equals 
the  increase  for  all  PPS  hospitals;  that  is, 
market  basket  rate  of  increase  of  3.4  percent 
minus  2.0  percentage  points,  or  1.4  percent. 

Hospitals  and  distinct  part  hospital  units 
that  are  excluded  from  PPS  are  paid  based  on 
their  reasonable  costs  subject  to  a  limit  under 
the  Tax  Equity  and  Fiscal  Responsibility  Act 
(TEFRA)  of  1982.  Consistent  with  current 
law,  we  recommend  an  increase  in  the 


TEFRA  limit  equal  to  the  rate  of  increase  in 
the  excluded  hospital  market  basket  (3.4 
percent)  minus  the  applicable  reduction  for 
each  hospital.  The  applicable  reduction  with 
respect  to  a  hospital  is  the  lesser  of  1 
percentage  point  or  the  percentage  point 
difference  between  10  percent  and  the 
hospital's  update  adjustment  percentage  for 
the  fiscal  year.  Therefore,  the  hospital- 
specific  update  can  vary  between  2.4  and  3.4 
percent.  The  weighted  average  update  to  the 
payment  limit  for  PPS  excluded  hospitals 
and  units  equals  2.85  percent 

My  recommendation  for  the  updates  is 
based  on  current  projections  of  relevant  data. 
A  final  recommendation  on  the  appropriate 
percentage  increases  for  FY  1996  will  be 
made  nearer  the  beginning  of  the  new 
Federal  fiscal  year  based  on  the  most  current 
market  basket  projection  available  at  that 
time.  The  final  recommendation  will 
incorporate  our  analysis  of  the  latest 
estimates  of  all  relevant  factors,  including 
recommendations  by  the  Prospective 
Payment  Assessment  Commission  (ProPAC). 

SecUon  1886(d)(4)(C)(iv)  of  the  Act  also 
requires  that  I  include  in  my  report 
recommendations  with  respect  to 
adjustments  to  the  diagnosis-related  group 
(DRG)  weighting  factors.  At  this  time  I  do  not 
anticipate  recommending  any  adjustment  to 
the  DRG  weighting  factors  for  FY  1996. 

I  am  pleased  to  provide  my 
reconunendations  to  you.  I  am  also  sending 
a  copy  of  this  letter  to  the  Speaker  of  the 
House  of  Representatives. 

Sincerely, 
Donna  E.  Shalala. 

The  Secretary  of  Heahh  and  Human  Services 

Washington,  DC  20201 
May  26. 1995. 

The  Honorable  Newt  Gingrich, 
Speaker  of  the  House  of  Representatives, 
Washington,  D.C.  20515 
Dear  Mr.  Speaker:  Section  1886(e)(3)(B)  of 
the  Social  Security  Act  (the  Act)  requires  me 
to  report  to  Congress  the  initial  estimate  of 
the  applicable  percentage  increase  in 
inpatient  hospital  payment  rates  for  Fiscal 
Year  (FY)  1996  that  I  will  recommend  for 
hospitals  subject  to  the  Medicare  prospective 
payment  system  (PPS)  and  for  hospitals  and 
units  excluded  fix}m  PPS.  This  submission 
constitutes  the  required  report. 


My  recommendations  are  consistent  with 
the  provisions  of  the  Omnibus  Budget 
Reconciliation  Act  (OBRA)  of  1993  in  which 
I  am  required  to  establish  the  update  for  PPS 
hospitals  in  both  large  urban  areas  and  other 
areas  as  the  market  basket  rate  of  increase 
reduced  by  2.0  percentage  points.  The  Office 
of  Management  and  Budget  currently 
estimates  the  PPS  market  basket  rate  of 
increase  for  FY  1996  to  be  3.4  percent. 
Accordingly,  we  recommend  an  update  for 
both  large  urban  and  other  areas  of  1.4 
percent 

Sole  community  hospitals  (SCHs)  are  the 
sole  source  of  care  in  their  area  and  are 
afforded  special  payment  protection  to 
maintain  access  to  services  for  Medicare 
beneficiaries.  SCHs  are  paid  the  higher  of  a 
hospital-specific  rate  or  the  Federal  PPS  rate. 
Under  our  recommendation  and  OBRA  1993, 
the  update  to  hospital-specific  rates  equals 
the  increase  for  all  PPS  hospitals;  that  is, 
market  basket  rate  of  increase  of  3.4  percent 
minus  2.0  f)ercentage  points,  or  1.4  percent 

Hospitals  and  distinct  part  hospital  units 
that  are  excluded  from  PPS  are  paid  based  on 
their  reasonable  costs  subject  to  a  limit  under 
the  Tax  Equity  and  Fiscal  Responsibility  Act 
(TEFRA)  of  1982.  Consistent  with  cunvnt 
law,  we  recommend  an  increase  in  the 
TEFRA  limit  equal  to  the  rate  of  increase  in 
the  excluded  hospital  market  basket  (3.4 
percent)  minus  the  applicable  reduction  for 
each  hospital.  The  applicable  reduction  with 
respect  to  a  hospital  is  the  lesser  of  1 
percentage  point  or  the  percentage  point 
difference  between  10  percent  and  the 
hospital's  update  adjustment  percentage  fw 
the  fiscal  year.  Therefore,  the  hospital- 
specific  update  can  vary  between  2.4  and  3.4 
percent.  The  weighted  average  update  to  the 
payment  limit  for  PPS  excluded  hospitals 
and  units  equals  2.85  percent. 

My  recommendation  for  the  updates  is 
based  on  current  projections  of  relevant  data. 
A  final  recommendation  on  the  appropriate 
percentage  increases  for  FY  1996  will  be 
made  nearer  the  beginning  of  the  new 
Federal  fiscal  year  based  on  the  most  current 
market  basket  projection  available  at  that 
time.  The  final  recommendation  will 
incorporate  our  analysis  of  the  latest 
estimates  of  all  relevant  factors,  including 
reconmiendations  by  the  Pros(>ective 
Payment  Assessment  Commission  (ProPAC). 
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Section  1886(d)(4)(C)(iv)  of  the  Act  also 
requires  that  I  include  in  my  report 
reconunendations  with  respect  to 
adjustments  to  the  diagnosis-related  group 
(DRG)  weighting  factors.  At  this  time  I  do  not 
anticipate  recommending  any  adjustment  to 
the  DRG  weighting  factors  for  FY  1996. 

I  would  be  pleased  to  discuss  this 
recommendation  with  you.  I  am  also  sending 
a  copy  of  this  letter  to  the  President  of  the 
Senate. 

Sincerely, 
Donna  E.  Shalala. 

5.  On  page  29380,  appendix  D,  second 
column,  the  second  full  paragraph  is 
removed  and  the  following  added  in  its 
place: 

In  its  March  1, 1995  report,  ProPAC 
recommended  update  factors  to  the 
standardized  amoimts  equal  to  the 
percentage  increase  in  the  market  basket 
minus  1.8  percentage  points  for 
hospitals  in  both  large  urban  and  other 
areas.  Based  on  its  current  market  basket 
rate  of  increase  estimate  of  3.4  percent, 
ProPAC's  recommended  update  to  the 
standardized  amoimts  equals  1.6 
percent  for  hospitals  in  both  large  urban 
and  other  areas.  ProPAC  recommended 
that  the  update  for  the  hospital-specific 
rates  applicable  to  sole  commimity 
hospitals  be  the  same  factor  as  the  rate 
for  all  other  prospective  payment 
hospitals.  This  recommendation  would 
result  in  a  1.6  percent  update  to  the 
hospital-specific  rates.  The  components 
of  ProPAC's  update  factor 
recommendations  are  described  in 
detail  in  the  ProPAC  report,  which  is 
published  as  Appendix  E  to  this 
document.  We  discuss  ProPAC's 
recommendations  concerning  the 
update  factors  and  our  responses  to 
these  recommendations  below. 

6.  On  page  29380,  appendix  D,  section 
ni  is  corrected  up  to  the  Response  on 
page  29381,  column  1  as  follows: 

in.  ProPAC  Recommendation  for 
Updating  the  Prospective  Payment 
System  Standardized  Amounts 

For  FY  1996,  ProPAC  recommends 
that  the  standardized  amounts  be 
updated  by  the  following  factors: 

•  The  projected  increase  in  the  HCFA 
hospital  market  basket  index,  currently 
estimated  at  3.5  percent,  with  an 
adjustment  of  -0.1  percentage  points  to 
account  for  the  different  wage  and 
salary  price  proxies  used  for  the  ProPAC 
market  basket  rate  of  increase. 

•  A  negative  adjustment  of  1.8 
percentage  points  to  correct  for 
substantial  error  in  the  FY  1994  market 
basket  forecast; 

•  A  positive  adjustment  of  0.3 
percentage  points  to  reflect  the  cost- 
increasing  effects  of  scientific  and 
technological  advances; 


•  A  negative  adjustment  of  0.3 
percentage  points  to  encourage  hospital 
productivity  improvements;  and 

•  A  net  adjustment  of  zero  percentage 
points  for  case-mix  change  in  FY  1995. 

Overall,  the  net  increase  employing 
the  above  factors  is  the  percentage 
increase  in  the  hospital  market  basket 
minus  1.9  percentage  points.  Based  on 
HCFA's  market  basket  estimate  of  3.5 
percent,  ProPAC  recommends  that 
hospitals  in  large  urban  and  other  areas 
receive  a  1.6  percent  update. 

7.  On  page  29383.  Table  1— 
Comparison  of  FY  1996  Update 
Recommendations  is  removed  and  the 
following  added  in  its  place: 

Table  i  .—Comparison  of  FY  1996 
Update  Recommendations 


HHS 

ProPAC 

Market  Basket 

Difference  Between 
HCFA  &  ProPAC 
Market  Baskets  . 

MB 

MB 
-0.1 

Subtotal 

Polk:y  Adjustment 
Factors  Produc- 
tivity   

Intensity 

Science  and  Tech- 
notogy 

MB 

C^- 0.7  to 

-0.8 

0.0 

MB-O.I 
-0.3 

+0.3 

Practice  Patterns  .. 

Real  Within  DRG 
Change  

Subtotal 

Case  Mix  Adjust- 

nient  Factors: 

Projected 

Case  Mix 

Change  

Real  Across 

DRG 

Change  

Real  Within 

DRG 

Change  

-0.7  to 
-0.8 

-0.8 
0.8 

+0.0 

-1.0 

+0.8 
+0.2 

Subtotal 

Effect  of  1994 
Reclassifica- 
tion and 
Recalibra- 

tion  

Forecast  Error  Cof- 
rection 

0.0 

-0.3 
-1.8 

0.0 
-1.8 

Total  Rec- 
ommend- 
ed Update 

MB-2.8  to 
MB-2.9 

MB-1.9 

(')  Included  in  ProPAC's  Productivity  Meas- 
ure. 

(2)  Included  in  ProPAC's  Case  Mix  Adjust- 
ment. 

(3)  Included  in  HHS's  Intensity  Factor. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare — Hospital 
Insurance;  and  Program  No.  93.774. 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  July  21, 1995. 
Neil  J.  Stillman, 

Deputy  Assistant  Secretary  for  Information 
Resources  Management. 

(FR  Doc.  95-18770  Filed  8-1-95;  8:45  am) 

BILUNQ  CODE  4120-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  5, 10, 12,  and  15 
[CGD  95-062] 

International  Convention  on  Standards 
of  Training,  Certification  and 
Watchkeeping  for  Seafarers,  1978,  as 
revised  by  the  1995  Amendments  to  It 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  public  meeting, 
availability  of  documents,  and  request 
for  comments. 

summary:  The  Coast  Guard  is  holding  a 
public  meeting  to  discuss  the  outcome 
of  the  1994  Conference  of  Parties  to  the 
International  Convention  on  Standards 
of  Training,  Certification  and 
Watchkeeping  for  Seafarers,  1978 
(STCW).  which  adopted  comprehensive 
amendments  to  the  Annex  to  STCW. 
The  amendments  are  scheduled  to  come 
into  force  on  February  1,  1997,  and  they 
may  affect  virtually  all  phases  of  the 
system  used  in  the  United  States  to 
train,  test,  evaluate,  document,  and 
Ucense  merchant  mariners.  The  meeting 
will  provide  an  opportimity  for  the 
public  to  comment  on  the  steps  that  the 
Coast  Guard  considers  necessary  to 
implement  the  requirements  of  STCW  as 
amended  imder  the  laws  of  the  United 
States,  including  regulations  of  the 
Coast  Guard. 

DATES:  The  meeting  will  be  held  August 
31,  1995,  from  9:30  a.m.  to  2:30  p.m. 
Written  comments  must  be  received  not 
later  than  September  29, 1995. 
ADDRESSES:  The  meeting  will  be  held  in 
room  2415,  Coast  Guard  Headquarters. 
2100  Second  Street  SW.,  Washington. 
DC  20593-0001.  Written  comments  may 
be  mailed  to  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA).  U.S. 
Coast  Guard,  2100  Second  Street  SW., 
Washington  DC  20593-0001.  or  may  be 
delivered  to  room  3406  at  the  same 
address  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays.  Comments  will  become  part  of 
this  docket  (CGD  95-062]  and  will  be 
available  for  inspection  or  copying  at 
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room  3406,  Coast  Guard  Headquarters, 
between  8  a.m.  and  3  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
A  copy  of  the  1995  ^jnendments  to 
STCW  may  be  obtained  by  writing 
Commandant  (G-MOS),  U.S.  Coast 
Guard.  2100  Second  Street  SW., 
Washington.  DC  20593-0001.  or  by 
calling  (202)  267-0214,  between  8  a.m. 
and  3  p.m.  Monday  through  Friday, 
except  Federal  holidays.  Requests  may 
also  be  submitted  by  facsimile  at  (202) 
267-4570. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Christopher  Young,  Operating  and 
Environmental  Standards  Division  (G- 
MOS),  U.S.  Coast  Guard,  2100  Second 
Street  SW.,  Washington.  DC  20593- 
0001,  telephone  (202)  267-0214. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Discussion 

On  July  7, 1995,  a  Conference  of 
Parties  to  the  International  Convention 
on  Standards  of  Training,  Certification 
and  Watchkeeping  for  Seafarers.  1978 
(STCW).  meeting  at  the  International 
Maritime  Organization  in  London, 
adopted  a  package  of  Amendments  to 
STCW.  The  amendments  will  enter  into 
force  on  February  1. 1997.  imless  a  third 
of  the  parties  to  the  Convention,  or 
parties  representing  over  50  percent  of 
the  world's  shipping  tons,  object  to 
them  by  August  1, 1996.  Because  they 
were  adopted  unanimously  by  the 
Conference,  no  objections  are  expected. 
Consequently,  the  Coast  Guard  is  taking 
necessary  steps  to  implement  them,  to 
ensure  that  U.S.  documents  and  licenses 
are  issued  in  compliance  with  them. 

The  Coast  Guard  will  hold  a  public 
meeting  on  August  31. 1995.  to  discuss 
the  outcome  of  the  Conference  and  seek 
public  comment  on  how  the  1995 
Amendments  to  STCW,  adopted  by  the 
Conference,  should  be  implemented. 
Comments  are  invited  not  only  on  the 
substance  of  any  new  requirements  but 
also  on  the  economic  impact  of  meeting 
the  requirements,  whether  on 
individuals,  maritime  training,  owners 
and  operators  of  vessels,  small 
businesses,  or  others. 

The  Coast  Guard  must  consider 
revising  the  current  regulations  on 
licensing  and  docmnentation  (46  CFR 
Parts  5. 10, 12.  and  15)  as  well  as  those 
on  workhours  and  watchkeeping  (46 
CFR  Part  15)  to  reflect  ike  requirements 
of  the  1995  Amendments  to  STCW.  The 
following  is  a  list  of  the  most  significant 
changes  necessary  to  the  regulations: 

1.  All  candidates  for  STCW 
certificates  (i.e..  licenses  and  docimients 
for  service  on  seagoing  ships)  will  have 
to  undergo  approved  training  and 
assessment  of  competence. 


2.  Virtually  all  training  will  be  subject 
to  a  system  of  approval  and 
independent  monitoring  under 
standards  of  quality.  Persons  engaged  in 
training,  whether  on  board  ship  or  at 
shore-side  training  facilities,  will  have 
to  meet  qualification  standards.  Many 
will  have  to  use  a  training-record  book. 

3.  Assessment  of  competence  will 
involve  both  examination,  to  verify  a 
sufficient  level  of  knowledge  and 
imderstanding  of  essential  subjects,  and 
demonstration  of  practical  skills. 
Persons  engaged  in  assessment  of 
competence,  whether  on  board  ship  or 
at  shore-side  assessment  facilities,  will 
themselves  have  to  meet  qualification 
standards.  They  will  have  to  document 
proof  of  candidates'  successful 
demonstration  of  skills. 

4.  Simulators  used  in  training  or 
assessment  must  meet  certain 
performance  standards. 

5.  All  persons  employed  or  engaged 
on  seagoing  vessels  (i.e.,  all  persons  on 
board  except  passengers)  will  have  to 
imdergo  familiarization  training  to 
ensure  they  can  look  after  themselves  in 
the  event  of  an  emergency  or  a  life- 
threatening  situation.  Persons 
responsible  for  safety  or  pollution 
prevention  (i.e..  the  required  crew 
complement,  as  well  as  those  with 
assigned  safety  duties)  will  have  to  get 
additional  basic  training  in  safety, 
including  firefighting.  Persons 
responsible  for  medical  care  must  also 
meet  certain  standards. 

6.  All  persons  employed  or  engaged 
on  seagoing  vessels  must  meet  certain 
standards  of  medical  fitness. 

7.  Current  standards  for  unlicensed 
seamen  must  be  reviewed  to  ensure  they 
reflect  the  1995  Amendments  to  STCW 
relating  to  ratings  for  those  who  are 
members  of  navigational  watches  on 
ships  of  500  gross  tons  or  more,  or  those 
who  are  members  of  engine-room 
watches  or  are  designated  to  perform 
duties  in  periodically  unmanned 
engine-rooms  on  seagoing  ships 
powered  by  propulsion  machinery  of 
750  kW  [1000  hp]  or  more. 

8.  Watchkeepmg  personnel  must 
receive  a  miniTrmm  of  rest.  Masters  must 
arrange  watchkeeping  adequate  for  safe 
watches. 

9.  Suspension-and-revocation 
procedures  must  enable  the  taking  of 
appropriate  action  against  a  licensed  or 
docimiented  person  who  has  (a)  allowed 
a  shipboard  function  to  be  performed  by 
a  person  not  holding  a  required  STCW 
certificate  or  (b)  certified  that  a  skill  has 
been  properly  demonstrated  when  it  has 
not.  or  when  it  has  not  been  directly 
observed. 

10.  Companies  must  ensure  that  new 
crewmembers  are  familiarized  with 


ship-specific  equipment,  procedures, 
and  other  arrangements  necessary  for 
performing  their  jobs. 

11.  New  regulations  may  be  necessary 
to  address  the  special  provisions 
governing  personnel  on  tankers  and  on 
ro-ro  passenger  ships. 

12.  New  poUcy  will  be  necessary  to 
implement  expanded  port-state  control. 

Beyond  the  above,  specific  revisions 
will  be  necessary  to  ensure  that 
requirements  for  being  issued  a  license 
or  document  under  domestic  regulations 
fully  meet  those  of  the  1995 
Amendments  to  STCW.  For  example, 
officers  of  the  navigational  watch  will 
need  training  in  the  use  of  Automatic 
Radar  Plotting  Aids  (ARPA)  for  service 
on  ships  fitted  with  ARPA.  Also,  such 
officers  will  have  to  hold  radio 
operators'  certificates  vaUd  imder  the 
Global  Maritime  Distress  and  Safety 
System  (GMDSS)  for  service  in  ships 
operating  in  the  GMDSS. 

In  revising  domestic  regulations,  the 
Coast  Guard  should  consider 
harmonizing  the  Ucense  categories  with 
the  structiire  outlined  in  the  1995 
Amendments  to  STCW.  which  is  as 
follows: 

Deck  Department 

1.  Officers  of  the  navigational  watch 
on  ships  of  500  gross  tons  or  more. 

2.  Officers  of  ue  navigational  watch 
on  ships  of  less  than  500  gross  tons  not 
engaged  on  near-coastal  voyages. 

3.  Officers  of  the  navigational  watch 
on  ships  of  less  than  500  gross  tons 
engaged  on  near-coastal  voyages. 

4.  Masters  and  Chief  Mates  on  ships 
of  3000  gross  tons  or  more. 

5.  Master  and  Chief  Mates  on  ships  of 
between  500  and  3000  gross  tons. 

6.  Masters  on  ships  of  less  than  500 
gross  tons  not  engaged  on  near-coastal 
voyages. 

7.  Masters  on  ships  of  less  than  500 
gross  tons  engaged  on  near-coastal 
voyages. 

Engine  Department 

1.  Officers  in  charge  of  the 
engineering  watch  in  manned  engine- 
rooms. 

2.  Designated  duty  engineers  in 
periodically  immanned  engine-rooms. 

3.  Chief  engineer  officers  of  ships 
powered  by  main  propulsion  machinery 
of  3.000  kW  [4000  hp]  or  more. 

4.  Second  engineer  officers  of  ships 
powered  by  main  propulsion  machinery 
of  3.000  kW  [4000  hp]  or  more. 

5.  CMef  engineer  officers  of  ships 
powered  by  main  propulsion  machinery 
of  between  750  kW  [1000  hp)  and  3.000 
kW  [4000  hpj. 

6.  Second  engineer  officers  of  ships 
powered  by  main  propulsion  machinery 
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of  between  750  kW  [1000  hp]  and  3,000 
kW  (4000  hp). 

Likewise,  in  revising  domestic 
regulations,  the  Coast  Guard  should 
consider  applying  the  standards  of 
competence  set  out  in  tables  in  the  1995 
Amendments  to  STCW,  by 
incorporating  those  tables  by  reference 
into  the  appropriate  sections  of  the 
revised  regulations. 

The  above  subjects  will  be  open  for 
discussion  and  comment  at  the  meeting 
on  August  31.  Any  comments  received 
at  the  meeting  or  in  response  to  this 
notice  will  be  taken  into  account  in  the 
development  of  implementing- 
regulations. 

Attendance  &l  the  meeting  is  open  to 
the  public.  Members  of  the  public  may 
make  oral  presentations  diuing  the 
meeting.  Persons  wishing  to  make  oral 
presentations  should  notify  the  person 
hsted  above  under  FOR  FURTHER 
INFORMATION  CONTACT  no  later  than  the 
day  before  the  meeting.  Written  material 
may  be  submitted  before,  during,  or 
after  the  meeting. 

Dated:  July  27. 1995. 
J.C.  Card. 

Rear  Admiral.  U.S.  Coast  Guard  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

[FR  Ooc.  95-19006  Filed  &-1-95;  8:45  am] 
MUMQ  COOE  4*1»-14-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

PNM  Docket  No.  95-124,  RM-8573] 

Radio  Broadcasting  Services;  Atlantic, 
lA 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Wireless  Commimications  Corp.  seeking 
.the  allotment  of  Channel  239C3  to 
AUantic,  lA,  as  the  community's  first 
local  FM  transmission  service.  Channel 
239C3  can  be  allotted  to  Atlantic  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction,  at  coordinates  41-24- 
00  North  Latitude  and  95-00-54  West 
Longitude. 

DATES:  Comments  must  be  filed  on  or 
before  September  18, 1995,  and  reply 
comments  on  or  before  October  3, 1995. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 


FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consiUtant, 
as  follows:  Barry  A.  Friedman,  Esq., 
Semmes,  Bowen  &  Semmes,  Suite  900, 
1025  Connecticut  Avenue,  NW., 
Washington,  DC  20036  (Counsel  to 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Biu«au, 
(202) 418-2180. 

SUPPt.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
95-124,  adopted  July  20.  1995,  and 
released  July  28, 1995.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Services,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  6t)m  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Conunission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Sub)ects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Douglas  W.  Webbink. 

Chief.  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

IFR  Doc.  95-18950  Filed  8-1-95;  8:45  am] 

BILLING  COOE  6712-01-F 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 
RIN  2127-AF49 

Federal  Motor  Vehicle  Safety 
Standards;  Termination  of  Rulemaking 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Termination  of  rulemaking. 


SUMMARY:  This  notice  terminates 
rulemaking  in  response  to  a  petition 
filed  by  Karen  Slay,  asking  that  NHTSA 
require  manufactiu^rs  of  pickup  trucks 
to  place  some  kind  of  warning  or 
recommendation  on  the  cargo  beds  and 
in  the  owner's  manual  "stating  the 
dangers  of  passengers  riding  in  the  cargo 
area  of  these  vehicles."  Pickup 
manufacturers  have  agreed  to  include  in 
their  owners'  manuals  clear  and  specific 
warnings  about  the  dangers  of  riding  in 
cargo  areas  of  vehicles  and  to  join  with 
the  agency,  vehicle  dealers,  and  other 
interested  organizations  in  a  broad- 
based  effort  to  educate  the  public  about 
the  dangers  associated  with  riding  in  the 
cargo  areas  of  vehicles.  In  these 
circiunstances,  NHTSA  has  concluded 
that  no  regulatory  action  is  needed  at 
this  time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Kratzke,  Office  of  Vehicle 
Safety  Standards,  NHTSA  (NPS-10). 
400  Seventh  Street,  S.W.,  Washington, 
DC  20590.  Mr.  Kratzke  can  be  reached 
by  telephone  at  (202)  366-5203  or  FAX 
at  (202)  366-4329. 
SUPPLEMENTARY  INFORMATION:  Karen 
Slay,  a  Lubbock,  Texas  housewife  and 
mother  of  four,  filed  with  NHTSA  a 
petition  for  rulemaking  dated  October 
13, 1994.  In  this  petition,  Ms.  Slay 
requested  that  NHTSA  req\ure 
manufacturers  of  pickup  trucks  to  place 
some  kind  of  warning  or 
recommendation  on  the  cargo  beds  and 
in  the  owner's  manual  "stating  the 
dangers  of  passengers  riding  in  the  cargo 
area  of  these  vehicles."  Ms.  Slay 
referred  to  a  July  3, 1994  crash  in  Scurry 
County,  Texas,  in  which  eight  children 
were  killed  and  four  others  seriously 
injured.  These  12  children  were  riding 
in  the  cargo  bed  of  the  pickup  and  all 
were  ejected  upon  impact. 

Ms.  Slay  indicated  ner  understanding 
that  State,  not  Federal,  laws  and 
regulations  address  how  vehicles  may 
be  operated  on  the  public  roads.  She 
stated  that  she  has  begun  a  "campaign 
or  crusade"  to  get  the  law  in  her  home 
State  of  Texas  changed  as  it  relates  to 
persons  riding  in  the  cargo  bed  of 
pickups,  "so  that  Texas  children  do  not 
lose  their  lives  as  innocent  victims." 
However,  Ms.  Slay  believed  that  a 
Federal  requirement  for  a  warning  label 
and  information^  the  owner's  manual 
would  serve  a  useful  purpose  by  alerting 
persons  to  the  hazards  of  riding  in  the 
cargo  bed.  In  addition,  Ms.  Slay 
indicated  her  beUef  that  not  one  pickup 
designer  ever  intended  for  the  cargo  area 
to  be  used  for  passengers. 

NHTSA  began  its  consideration  of  this 
request  by  determining  the  size  of  the 
safety  problem.  From  1983  to  1993, 
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there  were  about  210  fatalities  to 
occupants  of  pickup  cargo  beds  each 
year.  The  number  of  deaths  each  year 
shows  remarkably  UtUe  variation, 
beginning  with  213  fatalities  in  1983 
and  concluding  with  211  fatalities  in 
1993.  While  the  total  size  of  the  problem 
of  injuries  and  fatalities  to  cargo  bed 
occupants  is  small  in  the  context  of 
overall  traffic  safety  (about  one-half  of 
one  percent  of  annual  motor  vehicle 
fatalities),  the  relative  constancy  of  the 
number  over  this  decade  suggests  that  it 
has  not  been  much  affected  by  the  many 
safety  improvements  made  to  pickups 
during  that  decade,  nor  has  it  been 
much  affected  by  the  changes  in 
personal  behavior  by  vehicle  occupants 
during  that  decade,  such  as  significant 
increases  in  safety  belt  use  by  occupants 
and  significant  decreases  in  drunk  and 
drugged  driving.  This  suggests  it  may  be 
appropriate  for  NHTSA  to  try  a  new 
approach  specifically  targeted  to  reduce 
injuries  and  deaths  to  passengers  in 
cargo  beds.  NHTSA  granted  Ms.  Slay's 
petition  on  January  25, 1995,  to  allow 
for  a  full  and  careful  consideration  of 
the  issues  raised. 

However,  the  grant  of  the  petition  did 
not  mean  the  agency  endorsed  Ms. 
Slay's  suggested  solution  to  the 
problem.  The  fatality  data  show  that 
most  of  the  fatalities  in  pickup  cargo 
beds  are  teenagers  or  yoimg  adults  aged 
20-29.  People  in  these  age  groups  have 
traditionally  been  among  the  least 
receptive  to  safety  warnings  on  labels. 
This  information  raises  doubts  about  the 
effectiveness  of  a  warning  label  as  a 
solution  to  this  problem. 

Given  all  of  this  information.  NHSTA 
sought  a  creative  alternative  to  address 
this  safety  risk  outside  of  the  traditional 
regulatory  process.  NHTSA  began  by 
sending  a  letter  to  each  of  the  pickup 
manufacturers  asking  for  their  reaction 
to  Karen  Slay's  petition  and  her 
suggested  solution  to  the  problem. 
Although  the  manufactiuers  did  not 
agree  with  labeling  their  trucks,  they  did 
agree  with  Ms.  Slay  that  something 
ought  to  be  done.  All  of  the  pickup 
manufacturers  agreed  to  voluntarily 
include  clear  language  in  each  pickup 
owner's  manual  warning  against  riding 
in  beds.  Chrysler,  Ford,  and  General 
Motors,  whose  vehicles  collectively 
comprise  more  than  86  percent  of 
annual  pickup  sales  in  the  U.S.,  went  a 
step  further.  "These  three  manufacturers 
agreed  to  provide  a  simple  and  uniform 
warning  about  the  hazards  of  riding  in 
cargo  areas  in  the  owner's  manuals  for 
each  of  their  vehicles  starting  no  later 
than  the  1997  model  year.  All  of  the 
pickup  manufacturer^  also  committed  to 
join  in  a  broad-based  effort  to  raise  the 
public's  awareness  of  this  safety 


concern,  including  joining  in  promoting 
the  adoption  and  enforcement  of  State 
laws  restricting  people  from  riding  in 
pickup  cargo  beds  and  joining  in  a 
public  education  campaign  on  this 
subject. 

Having  this  understanding  with  the 
pickup  manufacturers  was  encouraging, 
but  NHTSA  believed  it  needed  to 
involve  more  potential  partners  in  this 
effort  if  it  was  to  be  successful. 
Accordingly,  the  agency  contacted  the 
National  Automobile  Dealers 
Association  to  see  if  they  would  join  in 
the  effort  to  address  this  problem.  The 
dealers'  organization  agreed.  Also,  the 
National  PTA  had  written  a  letter  to 
NHTSA  in  support  of  Karen  Slay's 
petition.  NHTSA  contacted  the  National 
PTA  to  see  if  it  would  agree  to 
participate  in  an  information  campaign 
on  the  hazards  of  riding  in  cargo  beds, 
and  the  National  PTA  agreed  to  do  so. 

NHTSA  held  a  news  conference  on 
May  25, 1995  to  announce  this  new 
cooperative  effort  to  reduce  injuries  and 
deaths  in  pickup  truck  cargo  beds.  This 
cooperative  effort  will  rely  on  the  slogan 
"Kids  Aren't  Cargo"  to  raise  the  public's 
awareness  about  this  safety  risk.  NHTSA 
has  followed  this  up  by  including  some 
"Kids  Aren't  Cargo"  materials  in  the 
Campaign  Safe  and  Sober  materials 
made  available  to  all  of  the  States  and 
by  contacting  national  organizations 
other  than  the  National  PTA  to  see  if 
they  are  interested  in  joining  this  effort. 

Since  manufactiuers  and  others  have 
already  voluntarily  committed  to  join  in 
a  broad-based  effort  to  reduce  the 
injuries  and  deaths  to  occupants  of 
cargo  beds,  there  is  no  reason  to  proceed 
with  consideration  of  a  regulatory 
requirement  to  achieve  that  same  goal. 
Accordingly,  the  rulemaking  action 
associated  with  the  January  25, 1995 
grant  of  Karen  Slays's  petition  for 
rulemaking  is  hereby  terminated. 

This  termination  should  not  be 
misinterpreted.  If  at  some  point  in  the 
futiu«  it  becomes  clear  that  the  "Kids 
Aren't  Cargo"  campaign  has  not 
achieved  its  purpose,  the  agency  will 
evaluate  all  of  its  options  to  reduce 
injuries  and  deaths  to  occupants  in 
cargo  areas,  including  possible 
regulatory  requirements.  At  this  time, 
however,  the  agency  believes  the  "Kids 
Aren't  Cai^o"  campaign  represents  an 
approachathat  is  more  likely  to  address 
effectively  this  safety  risk  than  a 
regulatory  approach  would  be. 
Therefore,  rulemaking  action  on  the 
Slay  petition  is  terminated. 

llie  agency  would  like  to  close  by 
expressing  its  appreciation  to  Ms.  Slay 
for  her  petition  and  her  work  in  this 
area.  It  is  rare  that  an  individual  citizen 
with  no  previous  involvement  in  the 


area  of  highway  safety  or  dealing  with 
State  and  Federal  government  can  get  a 
bill  introduced  in  the  State  legislature 
and  pass  one  of  the  two  houses  easily 
on  its  first  hearing,  and  move  the 
Federal  government  to  put  together  a 
coalition  of  parties  to  tiy  to  address  the 
issue  on  a  National  level.  These 
accomplishments  can  be  traced  to  a 
single  citizen  working  out  of  her  house 
with  no  funding,  no  Ust  of  members  for 
whom  she  purported  to  speak — nothing 
more  than  her  dedication  to  this  issue 
and  her  ability  to  present  clear, 
reasonable,  and  articulate  arguments  for 
why  some  action  was  necessary. 

Issued  on  July  27, 1995. 
Barry  Felrice. 

Associate  Administrator  for  Safety 
Performance  Standards. 
(FR  Doc.  95-19024  Filed  8-1-95;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AD36 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Threatened 
Status  for  Arctostaphylos  Pallida 
(Pallid  Manzanita),  a  Plant  From  the 
Northern  Diablo  Range  of  California 

AGENCY:  Fish  and  WildUfe  Service. 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  proposes  to  Ust  Arctostaphylos 
pallida  (pallid  manzanita)  as  a 
threatened  species,  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  This  plant  species  is 
found  only  in  the  northern  Diablo  Range 
of  California  in  Alameda  and  Contra 
Costa  Coimties.  The  species  is 
threatened  by  shading  and  competition 
from  native  and  non-native  plants,  fire 
suppression,  habitat  fragmentation, 
hybridization,  disease,  herbicide 
spraying,  unauthorized  tree  cutting, 
inadequate  regulatory  mechanisms,  and 
stochastic  events  by  virtue  of  the  small 
isolated  nature  of  the  remaining 
populations.  This  proposal,  if  made 
final,  would  extend  Federal  protection 
and  recovery  provisions  afforded  by  the 
Act  for  this  species. 
DATES:  Conunents  from  all  interested 
parties  must  be  received  by  October  9, 
1995.  Public  hearing  requests  must  be 
received  by  September  25, 1995. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
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to  the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service.  2800  Cottage  Way. 
Room  E-1803,  Sacramento,  California 
95825-1846.  Comments  and  materials 
received  and  information  used  to 
support  this  proposal  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

F0«  FURTHER  INFORMATION  CONTACT:  Dale 
Pierce,  Assistant  Field  Supervisor, 
Sacramento  Field  Office  (see  ADDRESSES 
section)  (telephone  916/979-2710; 
facsimile  916/979-2723). 

SUPPt^MENTARY  INFORMATION: 
Background 

Arctostaphylos  pallida  (pallid 
manzanita)  is  foimd  only  in  the 
northern  Diablo  Range  of  California.  The 
Diablo  Range  is  part  of  the  inner  South 
Coast  Range  of  California.  The  Diablo 
Range  extends  in  a  northwest  to 
southeast  direction  as  a  more  or  less 
continuous  moimtain  chain,  32  to  48 
kilometers  (km)  (20  to  30  miles  (mi)) 
wide,  for  approximately  300  km  (190 
mi)  from  San  Pablo  Bay  in  central 
CaUfomia  to  Polonio  Pass  in  northeast 
San  Luis  Obispo  County.  The  altitude  of 
the  Diablo  Range  varies  from  600  to 
1,280  meters  (m)  (2.000  to  4.200  feet  (ft)) 
and  is  broken  by  four  or  five  east  to  west 
passes.  These  passes  divide  the  Ehablo 
Range  into  several  distinct  units:  Contra 
Costa  Hills,  Mt.  Diablo.  Mt.  Hamilton 
Range.  Panoche  Hills.  San  Carlos  Range, 
and  Estrella  Hills  (Sharsmith  1982). 
Arctostaphylos  pallida  occurs  in  the 
Contra  Costa  Hills  section  of  the  Diablo 
Range. 

Portions  of  the  Diablo  Range  are 
thought  to  have  been  surrounded  by 
marine  embayments  since  the  middle 
Miocene  era,  when  modem  flora  and 
faima  were  developing  (Sharsmith 
1982).  Much  of  the  surface  of  the  Diablo 
Range  is  comprised  of  rock  in  the 
Franciscan  series.  The  soils  formed  from 
Franciscan  rock  are  beUeved  to  control 
partially  the  present  distribution  of 
plant  species  in  the  Diablo  Range 
(Sharsmith  1982).  Serpentine  rock, 
which  is  a  frequent  component  of 
Franciscan  rode,  yields  a  soil  rich  in 
heavy  metals  and  low  in  the  nutrients 
required  for  plant  growth  (Kruckeberg 
1984).  Because  of  the  distinctive 
serpentine  soil  and  the  long  exposure  of 
this  land  mass  to  colonization  by  plants, 
a  distinctive  group  of  plant  species  has 
developed  in  the  Diablo  Range. 

Alice  Eastwood  described 
Arctostaphylos  pallida  in  1933  from 
specimens  collected  in  1902  by  W.W. 
Camith  in  the  "East  Oakland  Hills." 
This  area  is  believed  to  be  Huckleberry 
Ridge  in  Alameda  and  Contra  Costa 


Counties.  California.  Arctostaphylos 
pallida  is  a  member  of  the  A.  andersonii 
complex,  a  group  of  Arctostaphylos 
species  found  in  central  coastal 
Cahfomia.  The  species  is  considered  by 
some  taxonomists  to  be  A.  andersonii 
var.  pallida  Adams  ex  McMinn  (Amme 
and  Havlik  1987a);  McMinn  reduced  the 
species  to  the  varietal  level  in  1939. 
However,  Wells  (1993)  treats  the  species 
as  A.  pallida. 

Arctostaphylos  pallida  is  an  upright, 
non-burl-forming  shrub  in  the  heath 
family  (Ericaceae).  Arctostaphylos 
pallida  grows  from  2  to  4  m  (6.5  to  13.0 
ft)  high  or  more  with  rough,  gray  or 
reddish  bark.  The  twigs  are  bristly.  The 
ovate  to  triangular  leaves  are  bristly, 
strongly  overlapping,  and  clasping;  they 
are  2.5  to  4.5  centimeters  (cm)  (1.0  to  1.8 
inches  (in.))  long  and  2  to  3  cm  (0.8  to 
1.2  in.)  wide.  The  dense,  white  flowers 
are  um-shaped  and  6  to  7  millimeters 
(mm)  (0.2  to  0.3  in.)  long.  Flowering 
period  is  bom  December  to  March. 
Arctostaphylos  tomentosa  ssp. 
Crustacea  conunonly  co-occtus  with  A. 
pallida  but  is  a  burl-forming  species 
with  spreading  leaves  (Amme  et  al.  no 
date.  Wells  1993). 

Arctostaphylos  pallida  continues  to 
occupy  its  original  range  in  Alameda 
and  Contra  Costa  Counties,  where  it  is 
known  &t>m  approximately  13 
populations.  The  two  largest 
populations  are  located  at  Huckleberry 
Ridge,  the  type  locahty  in  Alameda  and 
Contra  Costa  Counties,  and  at  Sobrante 
Ridge  in  Contra  Costa  Coimty.  Several 
other  small,  natural  and  planted 
populations  occur  in  Alameda  and 
Contra  Costa  Counties.  The  species  is 
found  &t)m  200  to  445  m  (656  to  1,460 
ft)  in  elevation,  primarily  on  thin  soils 
composed  of  chert  and  shale  (Amme 
and  Havlik  1987a).  Generally,  the  plants 
are  found  in  manzanita  chaparral 
habitat  that  frequently  is  surroimded  by 
oak  woodlands  and  coastal  scrub 
(Amme  et  al.  no  date).  The  two  largest 
occiurences  occupy  an  area  of 
approximately  34  hectares  (ha)  (82  acres 
(ac)).  These  two  populations  are  found 
in  maritime  chaparral,  a  habitat  with 
mesic  soil  conditions  and  a  maritime 
influence.  Many  of  the  smaller 
populations  occur  in  coastal  scrub  (B. 
Olson,  East  Bay  Chapter,  California 
Native  Plant  Society  (CNPS),  in  litt. 
1994).  Arctostaphylos  pallida  is 
threatened  by  shading  and  competition 
from  other  plant  species,  fire 
suppression,  hybridization  with  other 
Arctostaphylos  species,  herbicide 
spraying,  habitat  fragmentation  resulting 
from  past  housing  and  road 
construction,  imauthorized  tree  cutting, 
fungal  disease,  inadequate  regulatory 
mechanisms,  and  stochastic  events. 


Previous  Federal  Action 

Federal  government  action  on  this 
species  began  as  a  result  of  section  12 
of  the  Endangered  Species  Act  of  1973, 
as  amended  (16  U.S.C.  1531  et  seq.), 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Document  No.  94-51,  was 
presented  to  Congress  on  January  9, 

1975,  and  included  Arctostaphylos 
pallida  (as  Arctostaphylos  andersonii 
var.  pallida)  as  endangered.  The  Service 
published  a  notice  in  the  July  1, 1975, 
Federal  Register  (40  FR  27823)  of  its 
acceptance  of  the  report  of  the 
Smithsonian  Institution  as  a  petition 
within  the  context  of  section  4(c)(2) 
(petition  provisions  are  now  found  in 
section  4(b)(3)  of  the  Act)  and  its 
intention  thereby  to  review  the  status  of 
the  plant  taxa  named  therein.  The  above 
taxon  was  included  in  the  July  1, 1975, 
notice.  On  June  16, 1976,  the  Service 
published  a  proposal  (42  FR  24523)  to 
determine  approximately  1,700  vascular 
plant  species  to  be  endangered  species 
pvusuant  to  section  4  of  the  Act.  The  list 
of  1,700  plant  taxa  was  assembled  on 
the  basis  of  comments  and  data  received 
by  the  Smithsonian  Institution  and  the 
Service  in  response  to  House  Dociunent 
No.  94-51  and  the  July  1, 1975,  Federal 
Register  publication.  Arctostaphylos 
pallida  was  included  in  the  June  16, 

1976,  pubUcation. 

General  comments  received  in 
relation  to  the  1976  proposal  were 
summarized  in  the  April  26, 1978, 
Federal  Register  (43  FR  17909).  The 
Endangered  Species  Act  Amendments 
of  1978  requiied  that  all  proposals  over 
2  years  old  be  withdrawn.  A  1-year 
grace  period  was  given  to  those 
proposals  already  more  than  2  years  old. 
In  a  December  10, 1979,  notice  (44  FR 
70796),  the  Service  withdrew  the  June  6, 
1976,  proposal  along  with  four  other 
proposals  that  had  expired. 

The  Service  pubHshed  a  Notice  of 
Review  for  plants  on  December  15, 1980 
(45  FR  82480).  This  notice  included 
Arctostaphylos  pallida  as  a  Category  1 
candidate  species  for  Federal  listing. 
Category  1  taxa  are  those  for  which  the 
Service  has  on  file  sufficient 
information  on  biological  vulnerability 
and  threats  to  support  preparation  of 
Usting  proposals.  On  November  28, 
1983,  the  Service  published  a 
supplement  to  the  Notice  of  Review  (48 
FR  53640).  This  supplement  changed 
this  taxon  frtjm  a  Category  1  to  a 
Category  2  candidate  species.  Category  2 
taxa  are  those  for  which  data  in  the 
Service's  possession  indicate  listing  is 
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possibly  appropriate,  but  for  which 
sufficient  data  on  biological 
vulnerability  and  threats  are  not 
currently  known  or  on  file  to  support 
proposed  rules.  The  plant  notice  was 
revised  on  September  27, 1985  (50  FR 
39526).  Arctostaphylos  pallida  was 
again  included  as  a  Category  2 
candidate  species.  In  the  revision  of  the 
plant  notice  published  on  February  21, 
1990  (55  FR  6184),  A.  pallida  was 
included  as  a  Category  1  candidate 
species.  In  the  revision  of  the  plant 
notice  published  on  September  30, 1993 
(58  FR  51144),  this  category  remained 
imchanged. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  findings  on 
petitions  within  12  months  of  their 
receipt.  Section  2(b)(1)  of  the  1982 
amendments  further  requires  that  all 
petitions  pending  on  October  13, 1982, 
be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
case  for  Arctostaphylos  pallida  because 
the  1975  Smithsonian  report  had  been 
accepted  as  a  petition.  On  October  13, 
1982,  the  Service  found  that  the 
petitioned  listing  of  this  species  was 
warranted  but  precluded  by  other 
pending  listing  actions,  in  accordance 
with  section  4(b)(3)(B)(iii)  of  the  Act; 
notification  of  this  finding  was 
published  on  January  20, 1984  (49  FR 
2485).  Such  a  finding  requires  the 
petition  to  be  recycled  annually, 
pursuant  to  section  4(b)(3)(C)(i)  of  the 
Act.  The  finding  was  reviewed  in 
October  of  1983  through  1992.  In  1993, 
the  Service  found  that  the  petitioned 
listing  ot  Arctostaphylos  pallida  was 
again  warranted  but  precluded  by  other 
higher  priority  listing  actions. 
Publication  of  this  proposal  constitutes 
the  final  finding  for  the  petitioned 
action  for  this  species. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Endangered  Species 
Act  (Act)  and  regulations  (50  CFR  part 
424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Arctostaphylos  pallida  Eastw.  (pallid 
manzanita)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  their  habitat  or  range. 
The  current  range  of  Arctostaphylos 
pallida  is  imchanged  from  what  was 
known  to  exist  at  the  time  the  species 
was  described  in  1933;  however,  the 
present  populations  of  this  species  are 


thought  to  be  smaller  due  to  habitat 
fragmentation  by  urbanization  (B. 
Olson,  CNPS,  in  litt.  1994).  The 
distribution  of  A.  pallida  consists  of  2 
large  populations  and  approximately  11 
smaller  populations  in  Alameda  and 
Contra  tJosta  Coimties,  California.  Both 
large  populations  occur  on  lands  owned 
by  the  East  Bay  Regional  Park  District 
(EBRPD)  (Amme  and  Havlik  1987b) 
with  the  smaller  populations  occurring 
on  other  park  lands  or  on  privately 
owned  land  (B.  Olson,  in  litt.  1994).  Up 
to  50  percent  of  the  original  A.  pallida 
population  on  Huckleberry  Ridge, 
which  occurs  in  both  Alameda  and 
Contra  Costa  Counties,  has  been 
developed  for  housing  or  is  privately 
owned.  This  residential  development 
has  eliminated  a  large  number  of  A. 
pallida  plants  and  fragmented  and 
reduced  the  amount  of  habitat  at  this 
site  (Amme  and  Havlik  1987b).  Splitting 
the  habitat  into  smaller,  more  isolated 
units  has  and  may  further  alter  the 
physical  environment  of  the  habitat, 
changing  the  amount  of  incoming  solar 
radiation,  wrater,  wind,  or  nutrients  for 
the  remnant  vegetation  (Saunders  et  al. 
1991).  In  addition,  a  higher  proportion 
of  these  fragmented  natural  areas  is 
subject  to  influences  of  external  factors 
(e.g.,  invasion  of  non-native  plants,  foot 
traffic,  and  increased  erosion)  that 
disrupt  natural  ecosystem  processes. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Although  this  species  is  not 
known  to  be  sou^t  after  by  collectors, 
A.  pallida  is  commercially  cultivated 
(Wells  1993).  Many  members  of  this 
genus  are  considered  desirable  for 
landscape  use  and  are  collected  for 
cultivation.  Overutilization  is  not 
oirrently  known  to  be  a  threat  to  this 
species,  but  unrestricted  collecting  for 
scientific  or  horticultural  pvuposes  or 
excessive  visits  by  individuals 
interested  in  seeing  rare  plants  could 
result  from  increased  pubUcity  as  a 
result  of  this  proposal. 

C.  Disease  or  predation. 
Approximately  50  percent  of  the 
Huckleberry  Ridge  population  of 
Arctostaphylos  pallida  was  affected  by 
a  fungal  infection  in  the  1980's  that 
attacked  the  roots  of  the  plants,  causing 
branch  and  stem  dieback  (Amme  and 
Havlik  1987a,  CDFG  1987).  This 
population  remains  in  poor  condition 
(Amme  and  Havlik  1987a).  If  the  wet. 
cold  weather  conditions  that  induced 
the  fungal  infection  are  repeated, 
another  infection  could  occur,  resulting 
in  reduced  vigor  of  the  population  (D. 
Amme.  pers.  comm.  1994). 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  State  of 
California  Fish  and  Game  Commission 


has  listed  Arctostaphylos  pallida  as  an 
endangered  species  imder  the  California 
Endangered  Species  Act  (chapter  1.5 
§  2050  et  seq.  of  the  California  Fish  and 
Game  Code,  and  title  14  California  Code 
of  Regulations  670.2).  Listing  by  the 
State  of  California  requires  individuals 
to  obtain  a  memorandum  of 
imderstanding  with  the  Cahfomia 
Department  of  Fish  and  Game  (CDFG)  to 
possess  or  "take"  a  listed  species. 
Although  the  "take"  of  State-listed 
plants  is  prohibited  (California  Native 
Plant  Protection  Act.  chapter  10. 
division  2,  §  1908  and  California 
Endangered  Species  Act,  chapter  1.5, 
division  3,  §  2080),  State  law  exempts 
the  taking  of  such  plants  via  habitat 
modification  or  land  use  changes  by  the 
owner.  After  CDFG  notifies  a  landowner 
that  a  State-listed  plant  grows  on  his  or 
her  property.  State  law  only  requires 
that  the  landowner  notify  the  agency  "at 
least  10  days  in  advance  of  changing  the 
land  use  to  allow  salvage  of  such  a 
plant"  (Native  Plant  Protection  Act,  Fish 
and  Game  Code,  chapter  10,  §  1900  et 
secL). 

The  California  Environmental  QuaUty 
Act  (CEQA)  requires  full  disclosure  of 
the  potential  environmental  impacts  of 
proposed  projects.  The  public  agency 
with  primary  authority  or  jurisdiction 
over  die  project  is  designated  as  the  lead 
agency  and  is  responsible  for 
conducting  a  review  of  the  project  and 
consulting  vdth  the  other  agencies 
concerned  with  the  resources  affected 
by  the  project.  Section  15065  of  the 
CEQA  Guidelines  requires  a  finding  of 
significance  if  a  project  has  the  potential 
to  "reduce  the  number  or  restrict  the 
range  of  a  rare  or  endangered  plant  or 
animal."  Species  that  are  eligible  for 
listing  as  rare,  threatened,  or 
endangered  but  are  not  so  listed  are 
given  the  same  protection  as  those 
species  that  are  officially  listed  with  the 
State  or  Federal  governments.  Once 
significant  effects  eire  identified,  the 
lead  agency  has  the  option  to  require 
mitigation  for  effects  through  changes  in 
the  project  or  to  decide  that  overriding 
considerations  make  mitigation 
infeasible.  In  the  latter  case,  projects 
may  be  approved  that  cause  significant 
environmental  damage,  such  as 
destruction  of  endangered  species. 
Protection  of  Usted  species  through 
CEQA  is,  therefore,  dependent  upon  the 
discretion  of  the  lead  agency. 

CDFG  and  EBRPD  jointly  developed 
the  Alameda  Manzanita  Management 
Plan  in  1987.  This  plan  has  not, 
however,  been  adopted  completely.  The 
mission  of  the  plan  was  to  determine 
and  implement  management  activides 
that  would  improve  the  condition  of  the 
species  and  help  in  its  recovery  (Amme 
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and  Havlik  1987b).  Currently,  EBRPD  is 
reducing  the  amount  of  flanunable  dead 
plant  material  in  the  Huckleberry  Ridge 
population  (E.  Leong,  EBRPD,  pers. 
comm.  1994).  The  reduction  in  plant 
litter,  in  turn,  has  helped  to  stimulate 
germination  of  the  species  (D.  Amme, 
pers.  comm.  1994). 

E.  Other  natural  or  manmade  factors 
affecting  their  continued  existence. 
Pigmentation  oi  Arctostaphylos  pallida 
habitat  caused  by  residential 
development  at  Huckleberry  Ridge  has 
also  resulted  in  introduced  exotic 
landscape  and  weedy  plant  species  that 
compete  with  the  remnant  population 
(Amme  and  Havlik  1987b).  Although  no 
current  residential  construction 
threatens  the  remaining  Huckleberry 
Ridge  populations  of  A.  pallida,  the 
populations  of  fewer  than  10  plants  in 
this  area  are  threatened  by  stochastic 
events  due  to  the  small  niunber  of 
plants  in  combination  with  competition 
with  aggressive  plant  species  and  loss  of 
habitat  from  past  lubanization.  These 
small  populations  are  threatened  by 
shading  from  planted  eucalypttis 
(Eucalyptus  sp.),  Monterey  pines  [Pinus 
radiata),  and  cypresses  [Cupressus  sp.) 
and  by  competition  with  aggressive  non- 
native  plant  species  including  French 
broom  [Cytisus  monspessulanus), 
periwinkle  [Vinca  major),  and  German 
ivy  (Senecjo  mikanioides)  (Amme  et  al. 
no  date). 

The  gmetic  integrity  of 
Arctostaphylos  pallida  is  threatened  by 
hybridization  resulting  frt>m  the 
introduction  of  other  species  of 
Arctostaphylos  into  the  vicinity  of  A. 
pallida  populations  (D.  Amme,  pers. 
comm.  1994).  At  least  three  other 
species  of  Arctostaphylos  have  been 
uised  for  landscaping  on  Manzanita 
Way,  a  road  that  borders  the 
Huckleberry  Ridge  Preserve. 
Hybridization  of  A.  pallida  with  at  least 
two  other  species  is  known  to  have 
occurred  (Amme  and  Havlik  1987a). 
Hybridization  could  result  in  a  hybrid 
manzanita  swarm  taking  the  place  of  A. 
pallida  (Amme  and  Havlik  1987b, 
Amme  et  al.  no  date). 

Alteration  of  the  natural  fire  regime 
threatens  Arctostaphylos  pallida  by 
inhibiting  seed  germination  and 
nutrient  recycling  that  occurs  naturally 
after  fires.  Fires  are  currently 
suppressed  on  Huckleberry  Ridge  and 
Sobrante  Ridge  to  protect  the 
surroimding  residential  areas  p.  Amme, 
pers.  comm.  1994;  A.  Olivera,  Park 
Supervisor,  Sobrante  Ridge  Preserve, 
EBRPD,  pers.  comm.  1994).  For  non- 
burl-forming  manzanitas  such  as  A. 
pallida,  fire  is  a  necessary  part  of 
reproduction  (Keeley  1992).  Following 


fire  or  other  disturbance,  regeneration 
occurs  from  seed  rather  than  from  burls. 

The  accumulated  leaf  and  bark  litter, 
fallen  fruits,  and  roots  of  Arctostaphylos 
species,  however,  have  a  self-inhibitory 
effect  on  seed  germination  (Amme  and 
Havlik  1987b).  Fire  is  believed  to 
remove  these  toxic  materials  and 
promote  subsequent  germination  of 
Arctostaphylos  and  other  herbs  and 
shrubs  (Amme  et  al.  no  date).  Fire  also 
is  necessary  to  the  species  to  recycle 
limited  nutrients  in  the  soil  (Amme  and 
Havlik  1987b). 

The  roadside  spraying  of  herbicides 
has  had  negative  effects  on  regeneration 
of  Arctostaphylos  pallida  along  Skyline 
Boulevard  (Amme  and  Havlik  1987a). 
Unauthorized  tree  cutting  also  poses  a 
threat  to  A.  pallida.  At  least  two  mature 
A.  pallida  plants  have  been  killed  by 
unauthorized  cutting  of  eucalyptus 
trees,  for  imknown  purposes,  that 
subsequentiy  fell  on  the  A.  pallida 
plants  (Amme  and  Havlik  1987b). 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  fut\ire  threats  faced  by 
Arctostaphylos  pallida  in  determining 
to  propose  this  rule.  This  species  is  not 
now  in  immediate  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range.  Arctostaphylos  pallida  exists 
as  2  major  and  11  small  ocaurences  and 
is  located  almost  entirely  on  EBRPD 
property.  The  largest  occurrences  of  A. 
pallida  are  protected  frtim  habitat  loss 
resulting  bom  urbanization  or  land  use 
conversion.  However,  A.  pallida  is 
threatened  by  shading  and  competition 
from  native  and  non-native  plant 
species,  fire  suppression,  hybridization, 
herbicide  spraying,  disease,  tree  cutting, 
habitat  fragmentation  resulting  from 
past  urbanization,  stochastic  events,  and 
inadequate  regulatory  mechanisms. 

Although  not  in  immediate  danger  of 
extinction  at  this  time,  Arctostaphylos 
paUida  is  likely  to  become  an 
endangered  species  in  the  foreseeable 
futvue  if  the  present  threats  pereist  and 
population  declines  continue.  As  a 
result,  the  preferred  action  is  to  list 
Arctostaphylos  pallida  as  a  threatened 
species.  Critical  habitat  is  not  being 
proposed  for  this  taxon  at  this  time,  as 
discussed  below. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  The  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
foimd  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (11)  that  may  require 
special  management  consideration  or 


protection  and;  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  conservation  of  the  species. 
"Conservation"  means  the  use  of  all 
methods  and  procedures  needed  to 
bring  the  species  to  the  point  at  which 
listing  imder  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
listed.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  this  species  at  this  time. 
Service  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations 
exist — (1)  The  species  is  threatened  by 
taking  or  other  hmnan  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

Arctostaphylos  pallida  faces 
anthropogenic  threats  (see  Factora  A 
and  E  in  "Sununary  of  Factors  Affecting 
the  Species")  and  occurs  entirely  on 
non-Federal  land.  All  of  the  13 
occurrences  oiA.  pallida  are  located 
near  or  adjacent  to  residential  areas  and 
public  roads.  The  publication  of  precise 
maps  and  descriptions  of  critical  habitat 
in  the  Federal  Register  would  make  this 
plant  vulnerable  to  incidents  of 
vandalism  and.  therefore,  could 
contribute  to  the  decline  of  the  species. 
Although  this  species  is  not  known  to 
be  sou^t  after  by  collectors.  A.  pallida 
is  commercially  cultivated  (Wells  1993). 
Many  membera  of  this  genus  are 
considered  desirable  for  landscape  use 
and  are  collected  for  cultivation.  The 
desirability  and  accessibility  of  the 
species,  therefore,  could  make  the 
plants  subject  to  collection  if  their 
precise  location  was  publicized. 

In  addition,  critical  habitat 
designation  for  the  species  is  not 
prudent  due  to  lack  of  benefit.  At 
present,  all  known  populations  occiu  on 
non-Federal  land,  with  no  Federal 
action,  authorization,  licensing,  or 
funding  cmrontly  occiuring  on  these 
lands.  Due  to  the  small,  fragmented 
populations  of  this  species,  any  futiue 
Federal  actions,  authorizations,  or 
funded  projects  that  would  appreciably 
diminish  the  value  of  the  known  habitat 
for  the  survival  and  recovery  of  the 
species  may  also  jeopardize  its 
continued  existence.  A  jeopardy 
opinion  would  require  formal  agency 
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consultation  with  the  Service  on 
virtually  any  federally-related  project. 
Therefore,  the  Service  finds  that 
designation  of  critical  habitat  for  this 
plant  is  not  prudent  at  this  time, 
because  such  designation  would  likely 
provide  no  benefit  beyond  that  the 
species  would  receive  by  virtue  of  its 
designation  as  a  threatened  species. 
Further  discussion  of  jeopardy  opinions 
and  consultation  is  included  in  die 
following  section. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encoiuages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  State  and 
requires  that  recovery  plans  be 
developed  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  listed  plants  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Fedend  agencies  to  confer  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequentiy,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  consultation  with  the 
Service. 

None  of  the  populations  of 
Arctostaphylos  pallida  occur  on  Federal 
lands;  however,  some  populations  occur 
on  protected  non-Federal  lands.  The 
EBRPD  owns  and  manages  the  land 
where  both  major  populations  of  A. 
pallida  occur.  The  EBRPD  and  CDFG 
jointly  developed  the  Alameda 
Manzanita  Management  Plan  in  1987. 
Although  this  plan  was  not  adopted  by 


Alameda  or  Contra  Costa  County 
governments,  portions  of  the  plan  are  in 
use  by  the  EBRPD  where  the  species 
occurs  p.  Amme,  pers.  comm.  1944;  Ed 
Leong,  EBRPD,  pers.  comm.  1994). 
Listing  this  plant  species  would 
necessitate  development  of  a  recovery 
plan.  Such  a  plan  would  bring  together 
both  State  and  Federal  efforts  for 
conservation  of  the  plant.  The  plan 
would  establish  a  framework  for 
agencies  to  coordinate  activities  and 
cooperate  with  each  other  in 
conservation  efforts.  The  plan  would  set 
recovery  priorities  and  estimate  costs  of 
various  tasks  necessary  to  accomplish 
them.  It  also  would  describe  site- 
specific  management  actions  necessary 
to  achieve  conservation  and  survival  of 
the  plant  species.  Additionally, 
pursuant  to  section  6  of  the  Act,  the 
Service  would  be  able  to  grant  funds  to 
the  State  for  management  actions 
promoting  the  protection  and  recovery 
of  the  species. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  species.  All 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.71,  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  for  sale 
in  interstate  or  foreign  commerce,  or 
remove  and  reduce  the  species  to 
possession  from  area's  under  Federal 
jurisdiction.  In  addition,  for  plants 
listed  as  endangered,  the  Act  prohibits 
the  malicious  damage  or  destruction  on 
areas  imder  Federal  jurisdiction  and  the 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  of  such  plants 
in  knowing  violation  of  any  State  law  or 
regulation,  including  State  criminal 
trespass  law.  Section  4(d)  of  the  Act 
allows  for  the  provision  of  such 
protection  to  threatened  species  through 
regulation.  The  protection  may  apply  to 
this  species  in  the  future  if  regulations 
are  promulgated.  Seeds  from  cultivated 
specimens  of  threatened  plants  are 
exempt  from  these  prohibitions 
provided  that  their  containers  are 
marked  "Of  Cultivated  Origin."  Certain 
exceptions  to  the  prohibitions  apply  to 
agents  of  the  Service  and  State 
conservation  agencies. 

The  Act  and  50  CFR  17.72  also 
provide  for  the  issuance  of  permits  to 
carry  out  otherwise  prohibited  activities 
involving  threatened  plants  under 
certain  circumstances.  Such  permits  are 
available  for  scientific  purposes  and  to 
enhance  the  propagation  or  survival  of 
the  species.  For  threatened  plants. 


permits  are  also  available  for  botanical 
or  horticultural  exhibition,  education 
purposes,  or  special  purposes  consistent 
with  the  purposes  of  the  Act.  It  is 
anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued  because 
the  species  is  not  common  in  the  wild. 

It  is  the  policy  of  the  Service, 
published  in  the  Federal  Register  on 
July  1, 1994  (59  FR  34272),  to  identify 
to  die  maximum  extent  practicable  at 
the  time  a  species  is  listed  those 
activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act.  The  intent  of  this  policy  is  to 
increase  public  awareness  of  the  effect 
of  this  listing  on  proposed  and  ongoing 
activities  within  the  species'  range. 
Collection,  damage,  or  destruction  of 
listed  si>ecies  on  Federal  lands  is 
prohibited,  although  in  appropriate 
cases  a  Federal  endangered  species 
permit  may  be  issued  to  allow 
collection.  Arctostaphylos  pallida  is  not 
known  to  occxir  on  any  Federal  lands; 
however,  such  activities  on  non-Federal 
lands  would  constitute  a  violation  of 
section  9,  if  conducted  in  knowing 
violation  of  State  law  or  regulations  or 
in  violation  of  State  criminal  trespass 
law.  The  Service  is  not  aware  of  any 
otherwise  lawful  activities  being 
conducted  or  proposed  by  the  public 
that  would  be  affected  by  this  listing 
and  result  in  a  violation  of  section  9. 
Questions  regarding  whether  specific 
activities  would  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  Service's  Sacramento 
Field  Office  (see  ADDRESSES  section). 
Requests  for  copies  of  the  regvdations 
concerning  listed  plants  and  general 
inquiries  regarding  prohibitions  and 
permits  may  oe  addressed  to  the  U.S. 
Fish  and  WildUfe  Service,  Ecological 
Services,  Endangered  Species  Permits, 
911  N.E.  11th  Avenue.  Portland,  Oregon 
97232-4181  (telephone  503/231-2063; 
facsimile  503/231-6243). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  acciu^ate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  pubUc,  other 
concerned  governmental  agencies,  the 
scientific  commimity,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial,  or  other 
relevant  data  concerning  any  threat  (or  lack 
thereof)  to  Arctostaphylos  pallida; 

(2)  The  location  of  any  additional 
f>opulations  of  this  species  and  the  reasons 
why  any  habitat  should  or  should  not  be 
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determined  to  be  critical  habitat  as  provided 
by  section  4  of  the  Act; 

(3)  Additional  information  concerning  the 
range,  distribution,  and  population  size  of 
the  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  areas  and  their  possible  impacts  on 
the  species. 

The  Service  specifically  solicits 
expert  opinion  from  independent 
specialists  regarding  pertinent  scientific 
or  commercial  data  and  assumptions 
relating  to  taxonomy,  population 
models,  and  supportive  biological  and 
ecological  information. 

Final  promulgation  of  the  regulation 
on  this  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  a  final  regulation  that  differs 
from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received  by 
September  25, 1995.  Such  requests  must 
be  made  in  vsrriting  and  be  addressed  to 
the  Field  Supervisor,  Sacramento  Field 
Office  (see  ADDRESSES  section). 


National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessments  or  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 
Pohcy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  pubhshed  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 

References  Qted 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Field  Supervisor,  Sacramento  Field 
Office  (see  ADDRESSES  section). 

Author 

The  primary  author  of  this  proposed 
rule  is  Elizabeth  Wame,  Sacramento 
Field  Office  (see  ADDRESSES  section). 


List  of  Snbjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  bnports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17  subchapter  B 
of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500.  unless  otherwise  noted. 

2.  Section  17.12(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  FLOWERING  PLANTS,  to 
the  List  of  Endangered  and  Threatened 
Plants,  to  read  as  follows: 

S  17.12    Endangered  and  threatened  plants. 

»        •        »        •        • 

(h)*  *  • 


Spades 


Scientific  name 


Common  name 


Historic  range 


Family  name 


Status       When  listed 


Critical 
habitat 


Special 
rules 


Flowering  Plants 


Arctostaphylos 
pallida. 


PaHid  manzanita U.SA.  (CA)  Ericaceae— Heath  .    T 


NA 


NA 


Dated:  July  5, 1995. 
MoDie  H.  Beattie, 
Director,  Fish  and  WUdltfe  Serrice. 
(FR  Doc.  95-18S13  Piled  8-1-95;  8:45  am] 
MJJNQ  COOe  43te-M-P 


50  CFR  Part  17 

nn  ioia^o36 

Endangered  and  ThraalMMd  Wildltfe 
and  Plants;  Propoaad  Endangered 
Status  for  Nine  Plants  from  the 
Grasslands  or  Mssic  Areas  of  the 
Central  Coast  of  California 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 


ACTION:  Proposed  rule. 


summary:  The  Fish  and  Wildlife  Service 
(Service)  proposes  to  list  Alopecurus 
aequcdis  var.  sonomensis  (Sonoma 
alopecurus),  Astragalus  clarianus  (Clara 
Hunt's  milkvetch),  Carex  albida  (white 
sedge),  Clarkia  imbricata  (Vine  Hill 
clarkia),  Lilium  pardalinum  ssp. 


pHkinense  (Pitkin  Marsh  lily), 
Plagiobothrys  strictus  (Cahstoga 
allocarya),  Poa  napensis  (Napa 
bluegrass),  Sidalcea  oregana  ssp.  valida 
(Kenwood  marsh  checkermallow),  and 
TrifoUum  amoenum  (showy  Indian 
clover)  as  endangered  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  These  nine  species  grow 
in  a  variety  of  habitats  including  valley 
grasslands,  meadows,  freshwater 
marshes,  seeps,  and  broad-leaf  upland 
forests  in  Marin,  Napa,  and  Sonoma 
counties  on  the  central  coast  of 
California.  Habitat  loss  and  degradation, 
competition  from  aggressive  plant 
species,  elimination  through  plant 
community  succession,  grazing, 
inadequate  regulatory  mechanisms, 
collection  for  horticiiltural  use,  and 
hydrological  modifications  to  wetland 
areas  threaten  the  continued  existence 
of  these  plants.  This  proposal,  if  made 
final,  would  implement  the  Federal 
protection  and  recovery  provisions 
afforded  by  the  Act  for  these  plants. 


DATES:  Comments  from  all  interested 
parties  must  be  received  by  October  9, 
1995.  PubUc  hearing  requests  must  be 
received  by  September  25, 1995. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  Sacramento  Field 
Office,  2800  Cottage  Way.  Room  E- 
1803,  Sacramento.  California  95825- 
1846.  Comments  and  materials  received 
will  be  available  few  pubUc  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Dale 
Pierce,  Assistant  Field  Supervisor, 
Sacramento  Field  Office  (see  ADDRESSES 
section)  (telephone  916/979-2710; 
facsimile  916/979-2723). 

SUPPLEMENTARY  INFORMATION: 
Background 

Populations  of  the  nine  plant  species 
in  this  proposed  rule  are  found  in 
Sonoma  County  and  east  as  far  as  Napa 
Valley,  CaUfomia.  Alopecurus  aequalis 
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var.  sonomensis  (Sonoma  alopecurus), 
Carex  albida  (white  sedge),  Clarkia 
imbricata  (Vine  Hill  clarkia),  Lilium 
pardalinum  ssp.  pitldnense  (Pitkin 
Marsh  lily),  Sidalcea  oregana  ssp. 
valida  (Kenwood  Marsh 
checkermallow],  and  TrifoUum 
amoenum  (showy  Indian  clover)  are 
foimd  in  mesic  areas  mostly  within  33 
kilometers  (km)  (15  miles  (mi))  of  the 
central  coast  of  California.  Astmgalus 
clarianus  (Clara  Hunt's  milkvetdh), 
Plagiobothrys  strictus  (Calistoga 
allocarya),  and  Poa  napensis  (Napa 
bluegrass)  are  found  up  to  70  km  (32  mi) 
inland  in  a  variety  of  habitats  around 
the  City  of  Cahstoga  in  the  Napa  Valley, 
Cahfomia.  Urbanization,  road 
construction,  a  possible  water  storage 
project,  airport  construction, 
development  of  hot  springs  into 
commercial  resorts,  agricultural  land 
conversion,  wetland  drainage,  waste 
disposal,  competition  with  aggressive 
plant  species,  collection  for 
horticultural  use,  and  livestock  grazing 
have  destroyed  much  of  the  habitat  and 
numerous  populations  of  these  nine 
plant  species.  Historically,  these  nine 
species  have  not  been  known  to  occur 
outside  of  Alameda,  Marin,  Mendocino, 
Napa,  Santa  Clara,  Solano,  and  Sonoma 
counties. 

Discussion  of  Inland  Species 

The  habitats  in  which  Plagiobothrys 
strictus  and  Poa  napensis  can  be  foimd 
include  meadows  near  small  thermal 
hot  springs  underlain  by  gravelly  loams 
mixed  with  clays  that  are  associated 
with  high  water  tables.  High 
concentrations  of  boron,  arsenic,  and 
sulfates,  which  are  usually  toxic  to 
plants,  are  foimd  in  thermal  pools  and 
meadows.  A  few  unique  plants  have 
evolved  under  these  normally  adverse 
conditions,  including  P.  strictus  and  P. 
napensis.  Astragalus  clarianus  occiu«  in 
openings  within  valley  grasslands  or  in 
broad-leaf  upland  forests.  Astragalus 
clarianus,  P.  strictus,  and  P.  napensis 
have  only  been  found  in  Napa  and 
Sonoma  coimties.  Large  amounts  of 
habitat  have  been  lost  to  lubanization, 
road  construction,  lake  building,  airport 
construction,  and  development  of  hot 
springs  into  commercial  resorts. 

Willis  Jepson  (1925a)  first  described 
Astragalus  clarianus  in  1909  from 
specimens  collected  by  Clara  Hunt  in 
the  Conn  Valley  near  St.  Helena,  Napa 
County,  Cahfomia.  Axel  Rydberg  (1929) 
and  WilUs  Jepson  (1936)  treated  this 
taxon  as  Hamosa  clariana  and 
Astragalus  rattani  var.  clarianus, 
respectively.  Rupert  Bameby  (1950)  re- 
estabUshed  Astragalus  clarianus  as  a 
full  species.  Astragalus  clarianus  is  a 
low-growing  annual  herb  belonging  to 


the  pea  family  (Fabaceae).  Astragalus 
clarianus,  a  slender,  sparsely  leafy 
plant,  is  sparingly  covered  v^rith  sharp, 
stiff,  appressed  hairs.  The  simple  single 
or  few  basally  branching,  ascending 
stems  reach  7  to  20  centimeters  (cm)  (3 
to  8  inches  (in.))  in  height.  The  leaves 
are  alternate,  1.5  to  6.0  cm  (0.5  to  2.5 
in.)  long,  with  5  to  9  imcrowded  leaflets 
2  to  10  millimeters  (mm)  (0.1  to  0.4  in.) 
long.  The  leaflets  are  oblong  to  obovate, 
narrow  at  the  base,  and  notched  at  the 
tip.  Small,  pea-like  flowers  appear  from 
March  through  April.  The  petals  are 
bicolored,  with  the  v^rings  whitish  and 
the  banner  and  keel  purple  in  the  upper 
third.  The  keel  is  longer  and  wider  than 
the  wings.  The  horizontal  to  declining 
seed  pods  are  narrow,  linear,  sUghtly 
ciuved,  pointed  at  both  ends,  and  occiu 
on  a  1.5  to  2.5  mm  (0.06  to  0.10  in.)  long 
slender  stalk.  Astragalus  rattanii  var. 
jepsonianus  looks  similar  to  A. 
clarianus,  but  grows  10  to  36  cm  (4  to 
14  in.)  tall,  has  larger  flowers,  and  seed 
pods  that  are  not  elevated  on  a  seed 
stalk. 

Astragalus  clarianus  is  foimd  on  thin, 
rocky  clay  soils  derived  from  volcanic 
substrates  in  foothill  grasslands,  in 
openings  in  Arctostaphylos  (manzanita), 
and  in  openings  in  Qaefcus  douglasii 
(blue  oak)  woodlands\over  an 
elevational  range  of  75  to  225  meters  (m) 
(240  to  750  feet  (ft)).  Historically,  six 
populations  were  known  from  Napa  and 
Sonoma  counties.  Two  historical 
populations  have  been  extirpated  by 
urbanization  and  viticulture  (California 
Natural  Diversity  Data  Base  (CNDDB) 
1993).  The  population  at  the  type 
locahty  was  reduced  in  size  by  the 
creation  of  Lake  Hennessey  in  the 
1940s.  Currently,  three  populations  are 
found  in  northwestern  Napa  County  and 
one  on  the  eastern  side  of  adjacent 
Sonoma  County.  Collectively,  the  four 
populations  of  A.  clarianus  are  scattered 
over  approximately  16  hectares  (ha)  (40 
acres  (ac))  (CNDDB  1994).  "The  trend 
for  Clara  Hunt's  milkvetch  is  one  of 
decline  as  a  result  of  habitat  destruction 
and  modification"  (CaUfomia 
Department  of  Fish  and  Game  (CDFG 
1991)).  The  four  populations  of  A. 
clarianus  are  variously  threatened  by 
urbanization,  recreational  activities, 
airport  maintenance,  eUmination  due  to 
plant  community  succession, 
competition  from  nonnative  weed 
species,  inadequate  regulatory 
mechanisms,  stochastic  events,  and  a 
possible  future  water  storage  project. 
One  population  occurs  in  the  Bothe 
Napa  Valley  State  Park.  Another 
population  occurs  on  the  shore  of  Lake 
Hennessey  and  is  owned  by  The  City  of 


Napa.  Two  remaining  populations  occur 
on  private  land. 

Eidward  Greene  (1892)  and  WilUs 
Jepson  (1901)  treated  Plagiobothrys 
strictus  as  Allocarya  stricta  and 
Allocarya  califomica  var.  stricta, 
respectively,  before  Ivan  Johnston 
(1923)  assigned  the  present  name, 
Plagiobothrys  strictus,  to  specimens 
collected  on  alkaline  flats  near  sulphur 
springs  at  Calistoga,  Napa  County, 
Cahfomia.  Plagiobothrys  strictus  is  a 
small,  erect,  annual  herb  belonging  to 
the  borage  family  (Boraginaceae). 
Plagiobothrys  strictus  grows  1  to  4 
decimeters  (dm)  (4  to  15  in.)  in  height. 
The  nearly  hairless  plant  has  either  a 
single  stem  or  branches  from  near  the 
base.  The  linear  lower  leaves  are  4  to  9 
cm  (1.5  to  4  in.)  long.  Small,  usually 
paired,  white  flowers  appear  in  March 
to  April  in  a  slender,  unbranched 
inflorescence.  The  fmit  is  an  egg-shaped 
nutlet  about  1.5  mm  (0.6  in.)  long, 
keeled  on  the  back,  with  wart-like 
projections  without  any  prickles. 
Plagiobothrys  greenei,  P.  lithocaryus,  P. 
mollis  var.  vestitus,  P.  stipitatus,  and  P. 
tener  occur  in  vemal  pools  and  have 
ranges  that  overlap  with  the  range  of 
Plagiobothrys  strictus,  but  they  do  not 
resemble  P.  strictus. 

Plagiobothrys  strictus  is  found  in 
vernal  pools  adjacent  to  and  fed  by  hot 
springs  and  small  geysers  in  foothill 
grasslands  at  an  elevational  range  of  90 
to  160  m  (300  to  500  ft).  Three  historical 
populations  occurred  within  a  3  km  (2 
mi)  radius  of  Cahstoga,  Napa  County, 
CaUfomia.  One  population  has  been 
extirpated  by  iu4)anization  and 
agricultural  land  conversion.  One 
remaining  population  of  P.  strictus 
occius  at  a  small,  undeveloped  thermal 
hot  spring.  The  other  population  occun 
at  the  Calistoga  Airport  in  the  center  of 
the  city  of  Calistoga.  The  combined  area 
of  the  two  remaining  populations  in 
Napa  County  is  less  than  80  square  (sq) 
m  (900  sq  ft)  (CaUfomia  Native  Plant 
Society  (CNPS)  1990).  Most  of  the 
thermal  hot  springs  in  Napa  County 
have  been  developed.  The  remaining 
undeveloped  hot  springs  occupy  very 
few  acres  (Dave  Steiner,  Napa  County 
Soil  Conservation  Service,  pers.  comm. 
1993).  "The  overall  trend  for  CaUstoga 
popcomflower  {Plagiobothrys  strictus)  is 
one  of  decUne"  (CDFG  1991).  The 
species  is  threatened  by  recreational 
activities,  airport  maintenance, 
urbanization,  inadequate  regulatory 
mechanisms,  and  stochastic  events. 
Both  populations  occur  on  private  land 
and  neither  is  protected. 

Alan  Beetle  (1947)  first  described  Poa 
napensis  in  1946  from  specimens  that 
he  collected  in  a  meadow  moistened  by 
seepage  from  hot  springs,  3  km  (2  mi) 
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north  of  Calistoga  at  Myrtledale  Hot 
Springs,  Napa  County,  California.  Poa 
napensis  is  an  erect,  tufted  perennial 
bunchgrass  belonging  to  the  grass  family 
(Poaceae)  that  grows  to  1  dm  (4  in.)  in 
height.  Leaves  are  folded,  stiffly  erect,  1 
mm  (0.04  in.)  wide,  with  the  basal 
leaves  20  cm  (8  in.)  long  and  upper  stem 
leaves  to  15  cm  (6  in)  in  length.  A  few 
stiff,  erect  flowering  stems  appear  in 
May  and  grow  7  dm  (27  in)  in  height. 
Flower  clusters  occur  as  a  pale  green  to 
purple,  condensed,  oblong-oval  panicle 
10  to  15  cm  (4  to  6  in)  long  and  2  to 
5  cm  (0.8  to  2.0  in)  wide.  Poa  napensis 
most  closely  resembles  P.  unilateralis 
(ocean  bluff  bluegrass)  but  differs  in  leaf 
and  panicle  form  as  well  as  habitat. 

Poa  napensis  is  found  in  valley 
grasslands  and  moist,  alkaline  meadows 
fed  by  hot  springs.  The  elevational  range 
of  this  plant  is  100  to  120  m  (340  to  400 
ft)  wittdn  a  radius  of  6  km  (4  mi)  of 
Cahstoga.  Historically,  the  range  of  this 
plant  has  been  diminished  by  Uie 
development  of  recreational  hot  springs 
and  the  growth  of  the  town  of  Calistoga. 
The  larger  population  of  P.  napensis 
near  Myrtledale  Hot  Springs  occius  in  a 
100  sq  m  (1,100  sq  ft)  area,  with  an 
additional  small  population  of  100 
plants  just  across.an  adjoining  road 
(CDFG  1979).  Both  remaining 
populations  of  P.  napensis  are 
dependent  on  moistiue  derived  from 
adjacent  hot  springs  or  overland  runoff. 
Any  development  that  would  alter  the 
hydrology  or  flow  from  these  hot 
springs  would  be  detrimental  to  these 
populations  (CDFG  1979).  "The  trend 
for  Napa  bluegrass  is  one  of  decline" 
(CDFG  1991).  Poa  napensis  is 
threatened  by  recreational  activities, 
airport  maintenance,  urbaniTation, 
inadequate  regulatory  mechanisms,  and 
stochastic  events.  The  two  extant 
populations  are  on  private  land  and  are 
not  protected. 

Coastal  Species 

Alopecimis  aequalis  var.  sonomensis, 
Carex  albida,  Lilium  pardalinum  ssp. 
pitkinense,  and  Sidalcea  oregana  ssp. 
valida  are  restricted  to  permanent 
freshwater  wetlands  in  or  near  Pitkin 
Marsh,  north  of  San  Francisco  Bay, 
California.  Clarkia  imbricata  is 
restricted  to  a  very  narrow  range  in  open 
grasslands  near  Pitkin  Marsh.  The  Pitkin 
Marsh  area,  in  which  several  disjimct 
and  restricted  species  are  found,  is 
contained  in  the  Franciscan  area, 
described  by  Jepson  (1925b)  as  a  portion 
of  the  Coast  Ranges  that  supports  a  high 
degree  of  plant  endemism.  TTie  Coast 
Ranges  in  this  area,  south  of  the  city  of 
Healdsburg,  are  lower  in  elevation  in 
comparison  to  areas  north  of 
Healdsbiu^,  thus  increasing  the 


exposiue  of  this  inland  area  to  the 
influence  of  cool,  moist  ocean  air 
currents.  Many  species  in  this  region 
reach  their  southernmost  limit  and  are 
often  separated  by  long  distances  from 
the  major  portions  of  their  ranges 
(Rubtzoff  1953).  Historically,  these  five 
species  were  not  known  to  occur 
outside  Sonoma  and  Marin  counties 
(CNDDB  1993).  Carex  albida  occurs  in 
a  sphagnum  bog  in  Lower  Pitkin  Marsh, 
Sonoma  Coimty.  Alopecurus  aequalis 
var.  sonomensis,  L.  pardalinum  ssp. 
pitkinense,  and  S.  oregana  ssp.  valida 
are  restricted  to  moist  soils  in 
permanent  freshwater  marshes  in 
Sonoma  and  Marin  counties.  Clarkia 
imbricata  occurs  on  acid  sands  and  has 
not  been  found  outside  a  very  restricted 
range  in  Sonoma  Coimty.  Historically, 
the  widest  ranging  of  the  nine  species  is 
Trifolium  amoenum,  which  occurred 
from  Mendocino  County  south  to 
Sonoma,  Marin,  Alameda  and  Santa 
Clara  coimties  and  east  to  Napa  and 
Solano  coimties.  Trifolium  amoenum 
typically  was  found  in  low,  wet  swales 
and  grasslands.  This  species  was 
considered  extinct  unUl  1993,  when  a 
single  plant  was  discovered  in  Sonoma 
County.  Seeds  frotn  this  individual  were 
collected  and  T.  amoenum  currently 
exists  only  in  cultivation.  The  land  that 
most  recently  supported  this  taxon  is 
privately  owned.  Habitat  of  this  species 
has  been  lost  to  land  conversion  for 
urbanization  or  agriculture,  livestock 
grazing,  wetland  drainage,  waste 
disposal,  and  competition  with 
agmessive  8]>ecies. 

On  May  7, 1955,  Peter  Rubtzoff  (1961) 
collected  Alopecurus  aequalis  var. 
sonomensis  in  GuemeviUe  Marsh, 
Sonoma  County,  CaUfomia.  He 
described  the  species  in  1961. 
Specimens  of  this  taxon  collected  as 
early  as  1880  in  Sonoma  and  Marin 
counties  had  been  identified  as 
Alopecurus  aequalis  Sobol.,  a 
circumboreal  foxtail  grass  found  as  far 
south  as  Mendocino  County.  These 
specimens,  however,  deviated 
considerably  from  typical  A.  aequalis 
and  were  identified  by  Rubtzoff  as  A. 
aequalis  var.  sonomensis. 

Alopecurus  aequalis  var.  sonomensis 
is  a  tufted  pereimial  in  the  grass  family 
(Poaceae)  that  reaches  30  to  75  cm  (12 
to  30  in.)  in  height.  The  stems  are 
mostly  erect  and  either  straight  or 
weakly  bent  near  the  base.  The  leaf 
blades  are  up  to  7.5  mm  (0.3  in.)  wide. 
The  panicle  is  2.5  to  9.0  cm  (1.0  to  3.5 
in.)  long  and  4  to  8  mm  (0.1  to  0.3  in.) 
wide.  The  spikelets  are  usually  tinged 
violet-gray  near  the  tip.  The  awn  is 
straight,  and  exceeds  the  lemma  body  by 
1.0  to  2.5  mm  (0.04  to  0.1  in.).  This 
variety  is  distinguished  from  A.  aequalis 


var.  aequalis  by  a  more  robust,  upright 
appearance,  generally  wider  panicle, 
violet-gray  tinged  spikelets,  and  longer 
awn  (Rubtzoff  1961;  W.  Crins,  Ontario 
Ministry  of  Natural  Resources,  in  litt. 
1993). 

Alopecurus  aequalis  var.  sonomensis 
is  currently  known  from  only  five 
natural  populations.  The  three  sites  in 
Sonoma  County  are  privately  owned 
and  the  two  sites  on  the  Point  Reyes 
National  Seashore,  in  Marin  County,  are 
federally  owned  (CNDDB  1993;  V. 
Norris,  Marin  CNPS,  pars.  comm.  1993). 
The  elevational  range  of  the  species  is 
bom  6  to  210  m  (20  to  680  ft).  The  total 
number  of  plants  is  estimated  at  200  (B. 
Guggolz,  CNPS,  pars.  comm.  1993). 
Alopecurus  aequalis  var.  sonomensis 
was  known  historically  from  16 
populations.  The  historical  range  was 
approximately  48  km  (30  mi),  reaching 
north  from  Point  Reyes  Peninsula  to 
GuemeviUe  and  east  to  Cunningham 
Marsh.  Although  fewer  sites  are  now 
present,  the  range  of  the  species  has 
changed  little.  The  numbers  of 
populations  of  this  species  are  declining 
due  to  competition  from  nonnative 
plant  species,  trampling  and  grazing  by 
cattle,  and  low  regeneration.  The 
species  is  also  threatened  by  inadequate 
regulatory  mechanisms.  Two  attempts  to 
reintroduce  the  species  in  the  Point 
Reyes  National  Seashore  failed.  One 
attempt  was  destroyed  by  a  flash  flood 
(CNDDB  1992;  V.  Norris,  pers.  comm. 
1993). 

John  Bigelow  collected  the  type 
specimen  of  Carex  albida  in  1854  on 
Santa  Rosa  Creek,  Sonoma  County, 
CaUfomia.  Liberty  Bailey  described  the 
species  in  1889.  Specimens  of  the  plant 
subsequently  collected  by  John  T. 
Howell  and  John  W.  Stacey  in  1937  in 
Pitkin  Marsh  were  described  by  them  as 
C.  sonomensis  (Stacey  1937).  HoweU 
(1957)  later  stated  that  the  herbarium 
specimen  of  C.  albida  had  been 
misinterpreted  by  Stacey  and  others  and 
that  C.  sonomensis  is  a  synonym  of  C. 
albida. 

Carex  albida  is  a  loosely  tufted 
perennial  herb  in  the  sedge  family 
(Cyperaceae).  The  stems  are  triangular, 
4  to  6  dm  (1.3  to  2.0  ft)  taU,  erect,  and 
longer  than  the  leaves.  The  leaves  are 
flat  and  3  to  5  cm  (1  to  2  in.)  wide  with 
closed  sheaths.  The  inflorescence 
consists  of  4  to  7  ovoid  or  obovoid  to 
oblong  spikelets  8  to  18  mm  (0.3  to  0.7 
in.)  long.  The  achenes  (fioaits)  are  three- 
sided  when  mature.  The  sacs  (perigynia) 
surrounding  the  achenes  are  Ught  green 
to  yellow-green  when  mature  and  3.0  to 
4.5  mm  (0.1  to  0.2  in.)  long.  Several 
traits  distinguish  C.  albida  from  other 
closely  related  sedges.  Carex  albida  has 
inflorescences  with  staminate  flowers 
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above  the  pistillate  flowers,  especially 
on  the  terminal  inflorescence,  lateral 
spikelets,  and  leaves  that  are  shorter 
than  the  stems  and  3  to  5  mm  (0.1  to  0.2 
in.)  wide. 

Carex  albida,  which  was  thought  to  be 
extinct,  is  currently  known  irom  only 
one  population,  discovered  in  1987.  The 
population  contains  approximately  800 
to  1,000  plants  on  privately  owned 
property  in  Sonoma  County  (CDFG 
1993a,  CNDDB  1993).  Carex  albida  was 
known  historically  from  four  other 
locations:  the  type  locaUty  on  Santa 
Rosa  Creek,  one  site  in  Perry  Marsh,  and 
two  sites  in  Pitkin  Marsh,  all  in  Sonoma 
County.  The  marsh  habitat  containing  C. 
albida  at  the  Santa  Rosa  Creek  site  was 
destroyed  in  the  1960s  by 
chaimelization  and  other  alterations  to 
Santa  Rosa  Creek  (B.  Guggolz,  in  litt. 
1993).  The  Perry  Marsh  site  has  been 
used  for  cannery  waste  disposal 
beginning  in  1971,  causing  the  probable 
loss  of  the  population  (CNDDB  1993). 
One  of  the  Pitkin  Marsh  populations  has 
not  been  seen  since  1951.  Permission  for 
access  to  the  second  Pitkin  Marsh  site 
has  been  denied  since  1976.  The 
occurrence  has  not  been  confirmed 
since  that  time.  Pitkin  Marsh,  which  has 
become  drier  in  recent  years  because  of 
the  addition  of  wells  and  other 
construction  that  have  altered  marsh 
hydrology,  likely  no  longer  supports  the 
species  (B.  Guggolz,  in  litt  1993).  The 
luiown  remaining  population  of  C. 
albida  is  found  in  a  sphagnum  bog  near 
Pitkin  Marsh,  between  45  and  60  m  (150 
and  200  ft)  in  elevation.  The  original 
habitat  of  all  populations  occurred 
within  an  area  of  approximately  10  sq 
km  (4  sq  mi).  The  species  occurs  in 
conjunction  with  Lilium  pardalinum 
ssp.  pitkinense,  spikerush  [Eleocharis 
spp.),  rush  \Juncus  spp.),  and 
Himalayan  blackberry  [Rubus  discolor). 
Carex  albida  is  threatened  by  potential 
alteration  of  hydrology  from  changes  in 
land  use  or  potential  disturbance  from 
a  proposed  wastewater  treatment 
project,  inadequate  regulatory 
mechanisms,  comptetition  from 
nonnative  species,  stochastic  events, 
small  population  size,  and  potential 
disturbance  from  repair  or  alteration  of 
a  nearby  State  highway. 

Frank  H.  Lewis  and  Margaret  Lewis 
(1953)  described  Clarkia  imbricata  from 
specimens  they  collected  on  July  10, 
1951,  along  the  roadside  of  Vine  Hill 
Road,  near  Pitkin  Ranch.  Searches  for 
this  plant  at  the  type  locaUty  have  been 
made  since  1974,  but  no  plants  have 
been  observed  (CNDDB  1994). 
Currently,  C.  imbricata  is  known  from 
two  populations  in  southern  Sonoma 
County. 


Clarkia  imbricata  is  an  erect,  annual 
herb  in  the  evening-primrose  family 
(Onagraceae).  The  stems  grow  to  6  dm 
(2.5  ft)  tall,  unbranched  or  with 
numerous  short  branches  in  the  upper 
parts.  This  plant  is  densely  leafy,  with 
entire,  lanceolate  leaves  2.0  to  2.5  cm 
(0.8  to  1.0  in.)  long  and  4  to  7  mm  (0.2 
to  0.3  in.)  broad  that  are  ascending  and 
overlapping.  The  showy  inflorescences 
appear  from  June  through  July.  The 
flowers  are  grouped  closely  together  and 
each  flower  has  a  conspicuous  funnel- 
shaped  tube  at  its  base.  Each  flower  has 
four  fan-shaped,  lavender  petals  2.0  to 
2.5  cm  (0.8  to  1.0  in.)  long  with  a  V- 
shaped  purple  spot  extending  from  the 
middle  to  the  upper  margin  of  the  petal. 
Clarkia  purpurea  ssp.  viminea  is  the 
only  other  Clarkia  taxon  with  which  C. 
imbricata  can  be  confused.  Clarkia 
purpurea  ssp.  viminea  has  a  much 
shorter,  fuimel-shaped  tube  and  does 
not  have  the  relatively  broad,  ascending, 
overlapping  leaves  of  C  imbricata. 

Historically,  Clarkia  imbricata  has 
never  been  common.  This  taxon  is  only 
known  from  two  populations  found  in 
grasslands  on  acidic  sand  in  Sonoma 
County.  The  type  locaUty  is  presiuned 
to  have  been  extirpated  by  changing 
land  uses  (CNDDB  1994,  B.  Guggolz,  in 
litt.  1993).  The  remaining  natural 
population  was  the  source  population 
for  cuttings  that  were  transplanted  into 
a  preserve  in  1974.  The  elevational 
range  for  the  two  extant  populaUons  is 
60  to  75  m  (200  to  250  ft).  The  two 
populations  are  1.2  km  (0.75  mi)  apart 
and  occur  on  privately  owned  land.  The 
natural  population  contains  2,000  to 
5,000  plants  and  occvus  on  an  open,  flat 
grassland  surrounded  by  a  variety  of 
introduced  trees  and  shrubs.  The 
planted  population,  located  in  a  0.6  ha 
(1.5  ac)  preserve,  has  fluctuated  between 
200  and  300  plants.  The  preserve  is 
owned  and  managed  by  the  CaUfomia 
Native  Plant  Society.  TTie  planted 
population  recently  has  expanded  its 
range  onto  the  adjacent  private  parcel 
east  of  the  preserve,  where  70  to  100 
plants  were  found  in  1993.  Both 
populations  are  threatened  variously  by 
agricultural  land  use  conversion, 
inadequate  regulatory  mechanisms, 
stochastic  events,  and  damage 
associated  with  trespassers  collecting 
other  rare  plants  found  in  the  preserve 
(B.  Guggolz,  in  litt.  1993). 

Lawrence  Beane  and  Albert  M. 
Vollmer  first  collected  Lilium 
pardalinum  ssp.  pitkinense  on  July  20, 
1954,  in  Pitkin  Marsh,  Sonoma  County, 
CaUfomia.  Beane  (1955)  described  the 
plant  as  Lilium  pitkinense.  The  plant 
subsequently  was  treated  as  a 
subspecies  of  L.  pardalinum  (Skinner 
1993). 


Lilium  pardalinum  ssp.  pitkinense  is 
an  herbaceous,  rhizomatous  perennial 
in  the  Uly  family  (Liliaceae).  The 
slender,  erect  stems  reach  1  to  2  m  (3 
to  6  ft)  in  height.  Leaves  are  yellow- 
green,  up  to  14  cm  (5.5  in.)  long,  and  1 
to  2  cm  (0.4  to  0.8  in.)  wide.  The  leaves 
are  generally  scattered  along  the  stem, 
but  in  some  plants  occur  in  2  or  3 
whorls  of  3  to  6  leaves  near  the  middle 
of  the  stem.  The  inflorescence  is  a 
terminal  raceme.  The  flowers  are  large, 
showy,  and  nodding.  The  petals,  which 
are  reflexed  from  the  middle,  are  red  at 
the  outer  edge  changing  to  yellow  at  the 
center  with  small,  deep  maroon  dots 
mostly  within  the  yeUow  zone.  Anthers 
are  purple-brown.  The  fioiit  is  an 
eUiptical  capsule  containing  many 
rounded  seeds  (CDFG  1993b).  The 
species  flowers  from  June  to  July.  Lilium 
pardalinum  ssp.  pitkinense  is 
distinguished  from  L.  pardalinum  ssp. 
pardalinum  by  generally  shorter  petals 
and  anthers. 

Lilium  pardalinum  ssp.  pitkinense 
grows  only  in  permanently  saturated, 
sandy  soils  in  freshwater  marshes  and 
wet  meadows  that  are35to60m(115 
to  200  ft)  in  elevation.  Only  three 
populations  of  L.  pardalinum  ssp. 
pitkinense  were  recorded  historically. 
All  the  sites  are  found  in  Sonoma 
County  on  privately  owned  land.  The 
three  populations,  located  over  a 
distance  of  13  km  (8  mi),  are  presimied 
extant.  Since  1975,  access  to  one  of  the 
sites  has  been  denied  by  the  landowner 
(CNPS  1988a).  As  a  resuU,  the  status  of 
this  population  has  not  been  confirmed. 
Currently,  200  individual  plants  remain 
on  the  two  known  sites  (CDFG  1993b;  B. 
Guggolz,  pera.  comm.  1993).  The  extent 
of  the  two  populations  has  declined 
from  loss  of  habitat  from  urbanization 
and  competition  with  blackberries 
[Rubus  spp.)  (CDFG  1993b).  Collection 
of  plants,  seeds,  and  bulbs  for 
horticultural  use,  compeUtion  from 
invasive  plant  species,  potential 
disturbance  from  a  proposed 
subdivision,  grazing,  stochastic  events, 
inadequate  regulatory  mechanisms,  and 
low  plant  numbers  threaten  this  species 
(Lynn  Lozier,  The  Nature  Conservancy 
(TNG),  in  litt.  1990). 

Edward  L.  Greene  (1897)  first 
described  Sidalcea  oregana  ssp.  valida 
in  June,  1894,  based  on  material  he 
collected  from  Knight's  Valley.  Sonoma 
County,  CaUfomia.  Since  then,  this 
taxon  has  been  known  as  S.  maxima 
(Baker),  S.  oregana  var.  spicata  Oepson), 
S.  eximia  (Baker),  and  S.  spicata  ssp. 
valida  (Wiggins)  (CNPS  1988c).  Charles 
Hitchcock  (1957)  treated  the  genus 
Sidalcea  and  recognized  four 
subsi>ecies,  including  S.  oregana  ssp. 
valida. 
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Sidalcea  oregana  ssp.  valida  is  a 
perennial  herb  in  the  mallow  family 
(Malvaceae).  The  plants  are  1  to  2  m  (3 
to  6  ft)  tall.  The  leaves  are  rounded. 
Lower  leaves  have  5  to  7  shallow  lobes; 
upper  leaves  are  generally  smaller  and 
divided  into  3  to  5  entire,  lanceolate 
segments.  The  compound  inflorescence 
consists  of  densely  flowered,  spike-like 
racemes  2  to  5  cm  (0.8  to  2.0  in.)  long. 
Petals  are  1.0  to  1.5  cm  (0.4  to  0.6  in.) 
long,  notched  at  the  apex,  and  deep 
pink-mauve.  The  flowers  appear  from 
late  Jime  to  September.  Sidalcea 
oregana  ssp.  valida  differs  from  S. 
oregana  ssp.  eximia  in  having  a  hairless 
calyx. 

Sidalcea  oregana  ssp.  valida  has 
never  been  recorded  as  abundant  and 
only  two  occiurences,  both  located  on 

Erivately  owned  land,  have  ever  been 
Down.  Sidalcea  oregana  ssp.  valida 
inhabits  freshwater  marshes 
approximately  150  m  (490  ft)  in 
elevation,  at  Kenwood  Marsh  and 
Knight's  VaUey,  Sonoma  County, 
California.  The  two  sites  are  located 
approximately  29  km  (18  mi)  apart.  The 
l6iight's  Valley  population  covers  less 
than  0.1  ha  (0.25  ac).  This  population 
was  reported  to  have  fewer  than  100 
plants  in  1979  (CDFG 1987)  and 
approximately  60  plants  in  1993  (N. 
Wilcox,  State  Water  Resources  Ck)ntrol 
Board,  pers.  comm.  1993).  The 
Kenwood  Marsh  population  contained 
approximately  70  individuals  in  1993 
(A.  Howald,  CDFG.  pers.  comm.  1993). 
Both  populations  are  adversely  affected 
by  trampling  and  reduced  seed  set 
resulting  from  cattle  grazing.  Potential 
alteration  of  the  hydrology  of  Kenwood 
Marsh  due  to  urbuiization  and  water 
withdrawal  threatens  the  species  (A. 
Howald,  pers.  comm.  1993).  The  plants 
may  also  suffer  from  competition  by 
common  tule  {Scirpus  acutus)  and 
yellow  star-thistle  [Centaurea 
solstitiaUs),  and  from  periodic 
maintenance  of  the  Sonoma  Aqueduct 
located  in  Kenwood  Marsh  (A.  Howald. 
pers.  comm.  1993).  This  species  is  also 
threatened  by  stochastic  events  and 
inadequate  regulatory  mechanisms. 

Edward  L.  Greene  described  Trifotium 
amoenum  in  1891  from  specimens  that 
he  collected  near  Vanden,  Solano 
Coxmty,  California,  in  1890.  Historically, 
this  species  has  been  found  in  a  variety 
of  habitats  including  low,  wet  swales, 
grasslands,  and  grassy  hillsides  up  to 
310  m  (1.020  ft)  in  elevation.  This 
annual  plant,  which  is  a  member  of  the 
pea  family  (Fabaceae),  is  hairy,  erect, 
and  grows  to  1  to  6  dm  (4  to  27  in.)  in 
height.  The  leaves  are  pinnately 
compound,  widely  obovate.  and  2  to  3 
cm  (0.8  to  1.2  in.)  long.  The  flowers, 
which  are  purple  with  white  tips,  are  12 


to  16  mm  (0.5  to  0.6  in.)  long  and  occur 
in  dense,  round  or  ovoid  heads,  2  to  3 
cm  (0.8  to  1.2  in.)  long.  Flowers  appear 
from  April  to  June.  Trifolium  amoenum 
is  similar  in  appearance  to  T.  macraei, 
but  is  generally  larger  and  the  flowers 
lack  subtending  bracts. 

In  1993,  Peter  Connors,  Bodega 
Marine  Laboratory,  discovered  a  single 
Trifolium  amoenum  plant  in  Sonoma 
County.  The  species  was  previously 
considered  extinct.  The  land  on  which 
this  plant  was  foimd  is  privately  owned 
and  is  ciurently  for  sale  (P.  Connors, 
Bodega  Marine  Laboratory,  pers.  comm. 
1994;  CNDDB  1994).  This  property 
currently  is  not  being  used.  If  it  is  sold, 
it  may  be  converted  to  residential  use, 
similar  to  other  land  parcels 
siuToimding  this  site  (P.  Connors,  pers. 
comm.  1994).  In  1994,  Dr.  Connors  grew 
18  plants  in  cultivation  bom  seed 
produced  by  the  single  plant  found  in 
1993  (Connors  1994).  These  plants  were 
grown  to  produce  seed  for  later 
reintroduction  efforts  (P.  Connors,  pere. 
comm.  1994).  The  soil  seed  bank  in  the 
remaining  natiual  habitat  within  the 
species'  Ustorical  range  may  contain  T. 
amoenum  seed.  Should  T.  amoenum  be 
found  in  these  areas;  the  species  would 
likely  be  threatened  by  lutwnization, 
competition  with  nonnative  plants,  land 
conversion  to  agricultiu^,  livestock 
grazing,  stochastic  events,  and 
inadequate  regulatory  mechanisms. 

Previous  Federal  Action 

Federal  government  actions  on  these 
nine  species  began  as  a  result  of  section 
12  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.)  (Act)  which  directed  the  Secretary 
of  the  Smithsonian  Institution  to 
prepare  a  report  on  those  plants 
considered  to  be  endangered, 
threatened,  or  extinct  in  the  United 
States.  This  report,  designated  as  House 
Document  No.  94-51,  was  presented  to 
Congress  on  January  9, 1975,  and 
included  Astragalus  clarianus,  Carex 
alhida,  Clarkia  imbricata.  Lilium 
pardalinum  ssp.  pitldnense  (as  L 
pitkinense),  Plagiobothrys  strictus.  Poa 
napensis,  and  Trifolium  amoenum  as 
endangered  and  Sidalcea  oregana  ssp. 
valida  as  threatened.  The  Sei^ce 
published  a  notice  in  the  July  1, 1975. 
Federal  Register  (40  FR  27823)  of  its 
acceptance  of  the  report  of  the 
Smithsonian  Institution  as  a  petition 
within  the  context  of  section  4(c)(2) 
(petition  provisions  are  now  found  in 
Section  4(b)(3)  of  the  Act)  and  its 
intention  thereby  to  review  the  status  of 
the  plant  taxa  named  therein.  The  above 
eight  taxa  were  included  in  the  July  1, 
1975.  notice.  On  June  16, 1976,  the 
Service  published  a  proposal  in  the 


Federal  Register  (41  FR  24523)  to 
determine  approximately  1,700  vascular 
plant  species  to  be  endangered  species 
pursuant  to  section  4  of  the  Act.  The  list 
of  1,700  plant  taxa  was  assembled  on 
the  basis  of  comments  and  data  received 
by  the  Smithsonian  Institution  and  the 
Service  in  response  to  House  Document 
No.  94-51  and  the  July  1, 1975,  Federal 
Register  publication.  Astragalus 
clarianus.  Carex  albida,  Clarkia 
imbricata,  Lilium  pardalinum  ssp. 
pitkinense,  Poa  napensis,  and  Trifolium 
amoenum  were  included  in  the  June  16, 
1976,  Federal  Register  document. 

General  comments  received  in 
relation  to  the  1976  proposal  were 
siunmarized  in  an  April  26, 1978, 
Federal  Register  publication  (43  FR 
17909).  The  Endangered  Species  Act 
Amendments  of  1978  required  that  all 
proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  those  proposals  already  more 
than  2  years  old.  In  the  December  10. 
1979,  Federal  Register  (44  FR  70796), 
the  Service  pubUshed  a  notice  of 
withdrawal  of  the  June  6, 1976, 
proposal,  along  with  four  other 
proposals  that  had  expired. 

The  Service  published  a  Notice  of 
Review  for  plants  on  December  15, 1980 
(45  FR  82480).  This  notice  included 
Alopecurus  aequalis  var.  sonomensis, 
Astingalus  clarianus,  Carex  albida, 
Clarkia  imbricata,  Lilium  pardalinum 
ssp.  pitkinense,  Plagiobothrys  strictus, 
Poa  napensis,  Sidalcea  oregana  ssp. 
valida,  and  Trifolium  amoenum  as 
Category  1  candidate  species.  Category  1 
taxa  are  those  for  which  the  Service  has 
on  file  substantial  information  on 
biological  vulnerability  and  threats  to 
support  preparation  of  listing  proposals. 
On  November  28, 1983,  the  Service 
published  a  supplement  to  the  Notice  of 
Review  in  the  Federal  Register  (48  FR 
53640).  This  supplement  changed 
Alopecurus  aequalis  var.  sonomensis. 
Astragalus  clarianus,  Plagiobothrys 
strictus,  Poa  napensis,  Sidalcea  oregana 
ssp.  valida,  and  Trifolium  amoenum 
from  Category  1  to  Category  2 
candidates.  Category  2  taxa  are  those  for 
which  data  in  the  Service's  possession 
indicate  listing  is  possibly  appropriate, 
but  for  which  substantial  data  on 
biological  vulnerability  and  threats  are 
not  currenUy  known  or  on  file  to 
support  proposed  rules. 

The  plant  notice  was  revised  again  on 
September  27, 1985  (50  FR  39526).  The 
candidate  status  of  eight  of  the  plant 
species  remained  unchanged  in  this 
notice.  Trifolium  amoenum  was 
included  as  a  Category  2*  candidate, 
indicating  that  the  Service  had  evidence 
that  the  species  might  be  extinct. 
Another  revision  of  the  plant  notice  was 
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published  on  February  21, 1990  (55  FR 
6184).  In  this  revision.  Astragalus 
clarianus,  Plagiobothrys  strictus,  Poa 
napensis,  and  Sidalcea  oregana  ssp. 
valida  were  retiuned  to  Category  1 
status.  The  Service  made  no  changes  to 
the  status  of  any  of  the  nine  species  in 
the  plant  notice  published  on 
September  30, 1993  (58  FR  51144).  The 
Service  approved  Category  1  status  for 
Alopecurus  aequalis  var.  sonomensis  on 
August  26, 1993.  However,  the  status 
change  was  inadvertentiy  not  published 
in  the  plant  notice  published  on 
September  30, 1993.  Since  the 
publication  of  that  notice,  additional 
information  has  been  received  on  the 
status  of  Trifolium  amoenum,  indicating 
its  rediscovery.  The  Service,  therefore, 
believes  that  sufficient  information  is 
now  available  to  support  the  Usting  of 
these  nine  species. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  findings  on 
pending  petitions  within  12  months  of 
their  receipt.  Section  2(b)(1)  of  the  1982 
amendments  further  requires  that  all 
petitions  pending  on  October  13, 1982, 
be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
case  for  Astragalus  clarianus,  Carex 
albida,  Clarkia  imbricata,  Lilium 
pardalinum  ssp.  pitkinense, 
Plagiobothrys  strictus,  Poa  napensis, 
Sidalcea  oregana  ssp.  valida,  and 
Trifolium  amoenum  because  the  1975 
Smithsonian  report  had  been  accepted 
as  a  petition.  The  Service  found  that  the 
petitioned  listing  of  those  eight  taxa  was 
warranted  but  precluded  by  other  higher 
priority  listing  actions.  The  finding  was 
reviewed  annually  in  October  from  1983 
through  1993.  Publication  of  this 
proposal  constitutes  the  final  finding  for 
the  petitioned  action  for  these  eight 
species. 

Summary  of  Factors  Aflfecting  the 
Species 

Section  4  of  the  Endangered  Species 
Act  and  regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  Section 
4(a)(1),  These  factors  and  their 
application  to  Alopecurus  aequalis 
Sobol.  var.  sonomensis  Rubtzoff 
(Sonoma  alopeciurus),  Astragalus 
clarianus  Jepson  (Clara  Hunt's 
milkvetch),  Carex  albida  Bailey  (white 
sedge),  Clarkia  imbricata  Lewis  and 
Lewis  (Vine  Hill  clarkia),  Lilium 
pardalinum  Kellogg,  ssp.  pitkinense 
(Beane  and  Volhner)  M.  Skinner  (Pitkin 
Marsh  Uly),  Plagiobothrys  strictus 


(Greene)  I.M.  Johnston  (Calistoga 
allocarya),  Poa  napensis  Beetle  (Napa 
bluegrass).  Sidalcea  oregana  (Nutt.) 
Gray  ssp.  valida  (Greene)  C.L.  Hitchcock 
(Kenwood  Marsh  checkermallow),  and 
Trifolium  amoenum  Greene  (showy 
Indian  clover)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Their  Habitat  or  Range 

Habitat  destruction,  including 
urbanization,  land  use  changes,  and 
alteration  in  hydrology  of  springs  poses 
the  most  serious  threat  to  the  sxuvival  of 
most  of  these  nine  plant  species. 

Inland  Species 

Astragalus  clarianus  is  knovtm 
currently  from  three  populations  in 
Napa  County  and  one  in  Sonoma 
County  (CNDDB  1993,  CNPS  1989).  The 
four  populations  face  a  variety  of  threats 
to  their  continued  existence. 
Historically,  one  population  in  Napa 
Coimty  occupied  a  larger  area  but  the 
creation  of  Lake  Hennessey  in  the  1940s 
inimdated  much  of  the  site  (Lynn 
Lozier,  pers.  comm.  1993).  The  city  of 
Napa  ov«nas  the  lake  and  uses  Lake 
Hennessey  as  a  water  source  for  the 
town.  Recently,  the  city  of  Napa 
conducted  a  feasibility  study  that 
considered  raising  the  elevation  of  the 
dam  as  part  of  a  project  to  increase 
water  storage  for  the  city.  Such  an 
elevation  change  would  have  raised  the 
lake  level,  submerging  the  population  of 
A.  clarianus  (Jake  Ruygt,  CNPS,  in  litt. 
1993).  This  increased  water-storage 
project  at  Lake  Heimessey  has  been 
determined  by  the  city  of  Napa  to  be  too 
costly  (Don  Ridenhour,  Public  Works 
Dept.,  city  of  Napa,  pers  comm,  1993). 
Any  future  water  storage  project  that 
would  involve  increasing  the  height  of 
the  dam  and  raising  the  level  of  Lake 
Hennessey  would  constitute  a  threat  to 
the  population  of  A.  clarianus  due  to  its 
proximity  to  the  lakeshore.  In  December 
1990,  this  remnant  population  was 
nearly  destroyed  when  dredge  spoils 
from  the  lake  were  placed  on  top  of  it 
(A.  Howald,  pers.  comm.  1993).  Eight 
plants  of  A.  clarianus  were  counted  at 
this  site  in  1991,  325  plants  in  1992,  and 
156  plants  in  1993  (CDFG  1989;  J. 
Ruygt,  in  litt.  1993).  The  city  of  Napa, 
in  cooperation  with  CDFG,  removed 
most  of  the  dredge  spoils  and  fenced  the 
1  ha  (2  ac)  area,  placing  a  gate  in  the 
fence  for  fishing  access  to  the  lake. 
Disturbance  associated  with  dredge 
spoils  removal  resulted  in  proliferation 
of  nonnative  weeds  that  further  threaten 
the  site,  as  discussed  below  under 
Factor  E.  The  fenced  and  gated  area 
remains  a  favorite  fishing  access  to  the 
lake  and  receives  significant  use  by  the 


public  (CDFG  1989).  The  city  of  Napa 
has  repaired  damage  to  the  fence  several - 
times  (A.  Howald,  pers.  comm,  1993). 

Another  population  of  ^tragalus 
clarianus  exists  in  Bothe  Napa  Valley 
State  Park.  Plant  numbers  have  ranged 
from  8  plants  in  1988  to  101  plants  in 
1993  on  a  1  ha  (2  ac)  monitoring  site  (J. 
Ruygt,  in  litt.  1993).  The  larger  portion 
of  the  population  of  A.  clarianus  outside 
of  the  monitoring  zone  occurs  sparsely 
on  a  6  ha  (15  ac)  area.  This  area  has 
been  historically  protected  by  placing 
brush  piles  next  to  a  foot  trail  to  divert 
people  away  from  the  population  (Bill 
Grummer,  Bothe  Napa  Valley  State  Park, 
CaUfomia  Dept.  of  Parks  and  Recreation, 
pers.  comm.  1993).  Although  the  general 
plan  for  the  park  indicates  a 
campground  to  be  placed  over  the  larger 
portion  of  A.  clarianus,  the  Service  does 
not  consider  this  plan  as  an  imminent 
threat  because  of  lack  of  funding  and 
possible  revisions  to  the  park  plan  (B. 
Grummer,  pers.  comm.  1993).  Although 
the  campground  development  may  be 
relocated  away  from  the  population  of 
A.  clarianus,  the  Service  considers  that 
increased  recreational  use  from  an 
additional  campground  in  this  paric 
constitutes  a  potential  threat. 

Another  population  of  Astragalus 
clarianus  occvus  nearer  to  the  city  of 
Santa  Rosa  in  eastern  Sonoma  County. 
This  population,  scattered  over  6  ha  (15 
ac),  is  on  privately  owned  land  imder  a 
voluntary  protection  agreement  with 
TNC.  Upslope  and  adjacent  to  this 
population  is  the  454  ha  (1,350  ac) 
approved  subdivision,  Saddle  Mountain 
cievelopment.  Soil  erosion  from 
proposed  road  and  pad  construction  for 
house  lots  potentially  threatens  this 
population  of  A.  clarianus  (J.  Ruygt,  in 
litt.  1993). 

Over  70  percent  of  the  original  habitat 
of  Plagiobothrys  strictus  has  been 
destroyed  by  urbanization  and 
viticulture  (CNPS  1990).  The  two 
remaining  populations  of  P,  strictus  are 
threatened  by  uriianization  (CNDDB 
1994,  CNPS  1990).  One  population  site 
ocaus  at  the  Calistoga  Airport.  The 
construction  of  the  airport  fragmented 
and  reduced  this  population  to  fewer 
thaa  100  plants.  Further  development  at 
this  site  could  potentially  threaten  this 
population  {].  Ruygt.  in  litt.  1993). 
Another  population  of  P.  strictus  is 
scattered  over  a  4  ha  (10  ac)  area  of 
private  land  near  Myrtledale  Hot 
Springs.  This  population  has  been 
bisected  by  an  asphalt  road.  The 
landowner  has  proposed  to  build  a 
convalescent  community  on  this  site, 
but  has  been  imsuccessful  due  to 
ciurent  zoning  status  (CDFG  1988;  J. 
Ruygt.  in  litt.  1993). 
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Historically,  the  habitat  of  each  of  the 
two  remaining  populations  of  Poa 
napensis  has  been  reduced  by  the 
development  of  health  spas  and  resorts 
in  the  dty  of  Calistoga  and  other 
construction  activities  at  the  Calistoga 
Airport  (CNPS  1987).  The  remnant 
population  of  P.  napensis  at  the 
Calistoga  Airport  was  thought  to  be 
extirpated  as  a  result  of  construction 
activities  in  1981,  because  no  plants 
were  found  that  year.  By  1987,  however, 
500  plants  were  coimted  at  the  airport 
location  (CDFG  1979;  J.  Ruygt.  in  litt. 
1993).  Because  Poa  napensis  and 
Plagiobothrys  strictus  co-occur  at  the 
Calistoga  Airport  and  another  site  in  the 
dty  of  Calistoga,  the  threats  from 
urbanization,  including  construction  of 
a  hospital,  are  similar  for  both  species 
at  these  sites  (CNPS  1987. 1990;  J. 
Ruygt.  in  litt.  1993). 

Coastal  Species 

The  single  known  population  of  Carex 
albida  is  located  approximately  46  m 
(150  ft)  from  State  Highway  116,  which 
is  a  potential  source  of  distiu-bance.  Any 
change  in  hydrology  of  the  area 
resulting  from  highway  construction  or 
maintenance  or  change  in  land  use 
would  adversely  affect  the  population. 
Draining  the  wetland  would  not  only 
directly  impact  the  species,  but  would 
encourage  the  spread  of  blackberry 
{Rubus  spp.).  Invading  blacldwny  vines 
have  become  dominant  in  other  parts  of 
Pitkin  Marsh  that  have  been  drained 
(CNDDB  1993;  B.  Guggolz,  in  litt.  1993). 

A  wastewater  treatment  project  for  the 
dties  of  Forestvllle  and  Graton.  Sonoma 
County,  is  proposed  to  be  built  0.3  km 
(0.2  mi)  from  the  single  extant 
population  of  Carex  albida.  Potential 
impacts  from  this  project  include 
application  of  recycled  wastewater  and 
temporary  or  permanent  removal  of 
wetlands,  riparian  vegetation,  and 
spedal  status  plants  and  their  habitats 
(Environmental  Sdence  Assodates 
(ESA)  1993).  From  1,200  to  4,900  cubic 
m  (1  to  4  ac-fl)  of  wastewater  per  year 
would  be  applied  on  approximately  14 
to  27  ha  (35  to  60  ac)  of  land.  Although 
the  population  of  C.  albida  woidd  not  be 
directly  imparted,  the  application  of 
this  volume  of  wastewater  could  resijlt 
in  the  alteration  of  the  remaining  habitat 
within  the  historical  range  of  C.  albida 
through  modification  of  surface 
drainage  patterns  (ESA  1993).  The 
historical  ranges  of  Lilium  pardalinum 
ssp.  pitkinense  and  Alopecurus  aequalis 
var.  sonomensis  also  occur  within  the 
project  boundaries. 

the  type  locality  of  Clarkia  imbricata 
along  the  roadside  at  Pitkin  Ranch  was 
extirpated  prior  to  1974,  as  a  probable 
result  of  changes  in  land  use  or  roadside 


maintenance  (B.  Guggolz.  in  litt.  1993). 
Another  population  of  C.  imbricata  in 
Sonoma  County  has  been  extirpated  as 
a  result  of  Christmas  tree  farming  and 
weed  control  activities  (B.  Guggolz,  in 
litt.  1993).  The  larger  of  the  two  extant 
populations  of  C.  imbricata  is 
threatened  by  changing  land  use  such  as 
agricultviral  land  conversion  (B. 
Gumolz,  in  litt.  1993). 

C^e  population  of  Ulium  pardalinum 
ssp.  pitkinense  was  largely  destroyed  by 
urt)anization  in  1961;  however, 
approximately  200  plants  remain  (CDFG 
1993b;  B.  Guggolz,  pers.  comm.  1993). 
Although  a  subdivision  is  currently 
planned  for  the  area  surroimding  a 
portion  of  this  population,  the 
landowner  has  agreed  to  place  the  L. 
pardalinum  ssp.  pitkinense  habitat  area 
in  a  conservation  easement.  The 
agreement  between  CDFG  and  the 
landowner  places  all  sensitive  natural 
resoiuce  areas  in  a  conservation 
easement  for  long-term  management, 
with  CDFG  as  easement  holder  (A. 
Buckmann.  CDFG,  in  litt.  1993). 
Wetland  fills  at  Pitkin  Marsh  have 
lowered  the  water  table  and  resulted  in 
drier  soil  conditions,  which  has 
negatively  affeded  L.  pardalinum  ssp. 
pitkinense.  This  change  in  habitat 
quality  is  considered  an  ongoing  threat 
to  the  population  at  Pitkin  Marsh,  since 
there  are  only  two  plants  remaining 
(CDFG  1993b). 

The  two  populations  of  Sidalcea 
oregana  ssp.  valida  are  threatened  by 
permitted  and  apparently  unauthorized 
water  diversions  from  the  imnamed 
stream  that  feeds  Kenwood  Marsh.  In 
the  past,  unauthorized  diversions  have 
removed  all  water  from  the  stream 
channel,  eliminating  one  source  of 
surface  water  to  the  marsh  (A.  Howald. 
pers.  comm.  1993).  Plant  census  data 
from  1991  indicate  that  the  eastern 
subpopulation  in  Kenwood  Marsh 
declined  by  approximately  40  percent 
and  the  western  subpopulation  declined 
by  approximately  30  percent  compared 
to  1989  and  1990  data.  These  figures 
suggest  that  the  Kenwood  Marsh 
population  may  be  experiendng  a 
delayed  response  to  a  drought.  The 
effects  of  the  drought  may  be 
exacerbated  by  effects  of  increased 
surface  water  diversion  and  result  in  a 
further  decline  in  the  population  (John 
Turner,  CDFG.  in  litt.  1993). 

Tri folium  amoenum  has  been 
extirpated  from  all  of  its  24  historical 
occiurences  in  7  counties.  Loss  of  this 
habitat  resulted  primarily  from 
urbanization  and  land  conversion  to 
agrioilture  (Zoe  Chandik,  CNPS,  in  litt. 
1993).  The  most  recently  discovered 
occiurence,  found  in  1993  in  Sonoma 
County,  consisted  of  one  plant  located 


on  privately  owned  property  that  is 
currently  for  sale  (CNDDB  1994).  If  this 
property  is  developed  or  altered,  it  may 
no  longer  contain  suitable  habitat  for  T. 
amoenum.  In  addition,  the  human 
population  of  Sonoma  County  is 
expeded  to  grow  by  21.4  percent  by  the 
year  2000  (California  Department  of 
Finance  1992),  and  any  remaining  T. 
amoenum  habitat  may  be  converted  to 
urban  use. 

B.  OvenitHization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

One  of  the  two  populations  of  Lilium 
pardalinum  ssp.  pitkinense  has  been 
nearly  extirpated  by  uncontrolled 
collection  of  plants,  seeds,  and  bulbs  for 
horticultural  use.  This  spedes  was 
abundant  historically  at  the  Pitkin 
Marsh  site,  but  the  removal  of  plants 
and  bulbs  for  horticultiual  use  has 
reduced  this  population  to  two  plants 
(CDFG  1993b).  Similar  activities  at  the 
remaining  site,  containing  only  200 
plants,  would  result  in  the  extinction  of 
the  species  (B.  Guggolz,  pers.  comm. 
1993).  Of  the  two  remaining  populations 
of  Clarkia  imbricata,  one  population  is 
found  in  a  preserve  owned  by  the 
Cahfomia  Native  Plant  Sodety  (CNPS). 
Although  CNPS  has  attempted  to 
discourage  imauthorized  collection  by 
fencing  the  preserve  and  by  not 
pubhcizing  the  exart  location  of  the  site, 
trespassers  have  damaged  the  fence, 
trampled  the  vegetation,  and  coUeded 
seed  of  C.  imbricata  on  several 
occasions  (B.  Guggolz,  in  litt.  1993).  Any 
occurrences  of  Trifolium  amoenum  that 
may  be  discovered  in  the  future  also 
may  attrad  colledors  of  plants  or  seed 
because  the  spedes  was  previously 
considered  to  be  extind.  Overutilization 
is  currently  not  known  to  be  a  fador  for 
the  remaining  six  spedes,  but 
unrestrided  collecting  for  sdentific  or 
horticultural  purposes  or  excessive 
visits  by  individuals  interested  in  seeing 
rare  plants  could  result  from  increased 
publidty  as  a  result  of  this  proposal. 

C.  Disease  or  Predation 

All  five  populations  of  Alopecurus 
aequalis  var.  sonomensis  are  grazed  by 
cattle  (CNDDB  1993),  but  only  two 
populations  in  Sonoma  County, 
containing  a  total  of  50  plants,  are 
currently  threatened  by  cattie  grazing 
(CNDDB  1993).  One  population  on  the 
Point  Reyes  National  Seashore  was 
fenced  in  1987  to  stop  cattle  from 
overgrazing  (V.  Norris,  in  litt.  1993).  The 
species  presently  consists  of  only  200 
known  plants. 

Carex  albida  is  ciurenUy  not  grazed, 
although  cattle  graze  other  portions  of 
the  parcel  on  which  the  species  is 
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located.  A  change  in  management  of  the 
site  to  allow  grazing  near  C.  albida  may 
adversely  affed  the  species  (B.  Guggolz, 
in  litt.  1993).  The  associated  trampling 
and  disturbance  of  the  wet  soils  would 
also  be  detrimental  to  the  spedes  (J. 
Mastrogiuseppe.  Washington  State 
Univ.,  pers.  comm.  1993). 

Sidtucea  oregana  ssp.  valida  is 
adversely  affeded  at  both  of  its 
locations  by  trampling  and  reduced  seed 
set  resulting  from  cattle  grazing  (CNDDB 
1993).  Lilium  pardalinum  ssp. 
pitkinense  has  been  enclosed  with  2  m 
(6  ft)  high  wire  fencing  at  both  locations 
to  prevent  grazing  by  cattle,  horses,  and 
deer.  In  spite  of  this  effort,  the  plants 
continue  to  suffer  herbivory  resulting  in 
loss  of  flowers  and  seeds  (L.  Lozier,  in 
litt.  1990). 

Trifolium  amoenum  may  have 
disappeared  from  some  of  its  former 
locations  due  to  grazing  (Connors  1994). 
This  species  is  a  large  clover  that 
blooms  when  many  grassland  plants 
have  already  tiuned  brown,  likely 
making  it  attractive  to  grazing 
herbivores.  Most  recent  sightings  of  the 
plant  were  located  outside  of  fences 
along  roadsides,  suggesting  that  the 
species  survived  for  a  period  where  it 
was  proteded  from  grazing  (Connors 
1994).  Although  no  natiually  occurring 
populations  of  this  species  are  ciirrentiy 
known,  any  populations  that  are 
subsequently  discovered  on  pasture 
land  may  be  subjed  to  the  same  grazing 
pressiue  as  historical  populations. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  California  Fish  and  Game 
Commission  has  listed  Carex  albida, 
Clarkia  imbricata,  Lilium  pardalinum 
ssp.  pitkinense,  Poa  napensis,  and 
Sidalcea  oregana  ssp.  valida  as 
endangered  species  under  the  California 
Endangered  Spedes  Ad  (Division  3, 
Chapter  1.5  section  2050  et  seq.  of  the 
CaUfomia  Fish  and  Game  Code  and 
Title  14  California  Code  of  Regulations 
670.2).  The  California  Fish  and  Game 
Commission  has  also  listed  Astragalus 
clarianus  and  Plagiobothrys  strictus  as 
threatened  spedes.  Listing  by  the  State 
of  California  requires  individuals  to 
obtain  a  memorandum  of  understanding 
with  CDFG  to  possess  or  "take"  a  listed 
species.  Although  the  "take"  of  State- 
listed  plants  is  prohibited  (California 
Native  Plant  Protection  Act,  Division  2, 
Chapter  10,  section  1908  and  California 
Endangered  Species  Ad,  Division  3, 
Chapter  1.5,  section  2080),  State  law 
exempts  the  taking  of  such  plants  via 
habitat  modification  or  land  use  changes 
by  the  owner.  After  CDFG  notifies  a 
landowner  that  a  State- listed  plant 
grows  on  his  or  her  property,  State  law 


only  requires  that  the  landowner  notify 
the  agency  "at  least  10  days  in  advance 
of  changing  the  land  use  to  allow 
salvage  of  such  a  plant"  (Native  Plant 
Protection  Act,  Division  2,  Chapter  10, 
section  1913). 

The  California  Environmental  Quality 
Ad  (CEQA)  requires  a  full  disclosure  of 
the  potential  enviromnental  impacts  of 
proposed  projeds.  The  public  agency 
with  primary  authority  or  jurisdiction 
over  the  project  is  designated  as  the  lead 
agency,  and  is  responsible  for 
conducting  a  review  of  the  projed  and 
consulting  with  the  other  agencies 
concerned  with  the  resources  affeded 
by  the  projed.  Section  15065  of  the 
CEQA  Guidelines  requires  a  finding  of 
significance  if  a  projed  has  the  potential 
to  "reduce  the  number  or  restrid  the 
range  of  a  rare  or  endangered  plant  or 
animal."  Species  that  are  eligible  for 
State  listing  as  race,  threatened,  or 
endangered,  but  are  not  so  listed,  are 
given  the  same  protection  as  those 
species  that  are  officially  listed  with  the 
State  or  Federal  governments.  Once 
significant  effeds  are  identified,  the 
lead  agency  has  the  option  to  require 
mitigation  for  effeds  through  changes  in 
the  projed  or  to  decide  that  overriding 
considerations  make  mitigation 
infeasible.  In  the  latter  case,  projects 
may  be  approved  that  cause  significant 
environmental  damage,  such  as 
destruction  of  endangered  species. 
Protection  of  listed  spedes  through 
CEQA  is,  therefore,  dependent  upon  the 
discretion  of  the  agency  involved. 
Hot  spring  areas  and  pereimial 
freshwater  emergent  marshes  are 
generally  small  and  scattered,  and 
treated  as  isolated  wetlands  or  waters  of 
the  United  States  for  regulatory 
purposes  by  the  U.S.  Army  Corps  of 
Engineers  (Corps)  under  section  404  of 
the  Clean  Water  Ad.  However,  this  law 
by  itself  does  not  protect  Alopecurus 
aequalis  var.  sonomensis,  Carex  albida, 
Lilium  pardalinum  ssp.  pitkinense,  Poa 
napensis,  Plagiobothrys  strictus, 
Sidalcea  oregana  ssp.  valida,  and 
Trifolium  amoenum.  Nationwide  Permit 
No.  26  (33  CFR  part  330  Appendix  B 
(26))  was  established  by  the  Corps  to 
facilitate  issuance  of  permits  for 
discharge  of  fill  into  wetlands  up  to  4 
ha  (10  ac).  For  project  proposals  falling 
imder  Nationwide  Permit  26,  the  Corps 
has  been  reludant  to  withhold 
authorization  unless  a  listed  threatened 
or  endangered  species  is  known  to  be 
present,  regardless  of  the  significance  of 
other  wetland  resoim:es.  Section  404 
regulations  require  an  applicant  to 
obtain  an  individual  permit  to  fill 
isolated  weUands  or  waters  greater  than 
4  ha  (10  ac).  In  either  case,  candidate 
species  receive  no  special  consideration. 


Additionally  and  equally  important,  the 
upland  watersheds  that  contribute 
significantly  to  the  hydrology  of 
marshes  are  not  provided  any  dired 
protection  imder  section  404. 
Disturbance  to  or  loss  of  seep  or  marsh 
habitat  and  alteration  of  hycfrology  have 
damaged  populations  and  habitat  as 
discussed  previously  under  Factor  A. 
Reductions  in  water  volume  or 
inundation  of  the  sites  have  the 
potential  to  adversely  affed  the  seven 
plant  taxa  listed  above.  Thus,  as  a 
consequence  of  the  small  size  of  these 
marsh,  meadow,  and  hot  spring  areas 
and  lack  of  protection  of  associated 
uplands,  these  types  of  habitats  receive 
insufficient  protection  under  section 
404  of  the  Clean  Water  Ad. 

The  Sonoma  County  Etepartment  of 
Planning  has  designated  Pitkin, 
Cunningham,  and  Kenwood  Marahes  as 
"critical  habitat"  (Sonoma  County 
1989).  The  streams  within  these 
marshes  are  designated  as  "riparian 
corridors."  It  is  not  likely  that  these 
designations  will  adequately  protect  the 
species  involved.  Coimty  poUcies  for 
"critical  habitat"  designation  include  15 
m  (50  ft)  setbacks  of  construction  from 
wetland  boundaries  and  preparation  of 
biotic  resource  assessments  for 
development  of  mitigation  measures,  if     ' 
the  planning  director  determines  that  a 
"critical  habitat"  area  will  be  impacted 
(Sonoma  County  1989).  A  setback  may 
be  waived,  however,  if  the  setback  is 
determined  to  make  the  parcel 
imsuitable  for  construction.  The  single 
population  of  Carex  albida  and  the 
larger  population  of  Lilium  pardalinum 
ssp.  pitkinense  occiu  within  15  m  (50  ft) 
of  streams  in  Sonoma  County  (CNDDB 
1993).  The  Sonoma  County  policy  for 
"riparian  corridors"  allows  the  removal 
of  riparian  vegetation  as  part  of  a  pest 
management  program  administered  by 
the  Coxmty  Agricultiual  Conunissioner, 
as  well  as  construction  of  roads  and 
summer  dams  (Sonoma  Coimty  1989). 
In  addition,  agricultiiral  projects  that 
may  involve  removal  of  native 
vegetation,  including  the  proposed 
spedes  or  alteration  of  their  habitats,  are 
considered  in  Sonoma  County  to  be 
"ministerial"  (K.  Ellison,  Sonoma 
County  Department  of  Planning,  pers. 
comm.  1993).  Ministerial  projects  are 
those  projeds  that  the  public  agency 
must  approve  after  the  applicant  shows 
compliance  with  certain  legal 
requirements.  They  may  be  approved  or 
carried  out  without  undertaking  CEQA 
review. 

Only  a  few  measures  have  been  taken 
to  protect  some  of  the  species  in  this 
proposed  rule.  In  1989,  the  landowners 
of  the  two  confirmed  populations  of 
Lilium  pardalinum  ssp.  pitkinense 
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entered  into  voluntary  protection 
agreements  with  TNC  (CDFG  1993b). 
Since  that  time,  TNC  and  the  California 
Conservation  Corps  have  jointly  built 
and  maintained  cattle  exclosures  in  an 
attempt  to  protect  the  plants  at  both 
sites.  Some  plants,  however,  continue  to 
suffer  herbivory  from  livestock  and 
wildlife,  resulting  in  loss  of  flowers  and 
seeds  (L.  Lozier,  in  litt.  1990).  A 
Memorandimi  of  Understanding  is 
currently  in  effect  between  CDFG  and 
the  Berry  Botanic  Garden,  Portland, 
Oregon,  for  research  on  germination  and 
recovery  of  this  species  (CDFG  ig93b). 
Additionally,  TNC  obtained  a  volimtary 
agreement  in  1990  with  private 
landowners  to  protect  one  population  of 
Astragalus  clahanus.  CDFG  is 
proposing  to  purchase  approximately  37 
ha  (90  ac)  of  the  Kenwood  Marsh  as  an 
ecological  preserve  (A.  Howald,  pers. 
comm.  1993).  The  date  for  acquisition  of 
the  preserve,  however,  is  dependent  on 
cooperation  with  the  ciurent 
landowners.  The  owner  of  one  parcel, 
which  contains  approximately  one  half 
of  the  Kenwood  population,  has 
declined  to  sell  her  property  to  the  State 
(N.  Wilcox,  pers.  comm.  1994).  Purchase 
of  the  land  as  a  preserve  would  prevent 
grazing  on  the  site  and  would  allow 
direct  management  of  the  plant 
population  with  possible  opportunities 
to  expand  the  population  (A.  Howald, 
pers.  comm.  1993).  The  preserve  would 
be  comprised  of  only  a  small  portion  of 
the  watershed,  however,  limiting  the 
protection  that  the  preserve  could  afford 
to  the  hydrology  of  the  marsh  (N. 
Wilcox,  pers.  comm.  1994).  TNC  also 
has  entered  into  a  verbal  conservation 
agreement  with  a  landowner  for  the 
protection  of  one  of  the  two  populations 
of  Clarkia  imbricata.  However,  this 
larger  population  of  C.  imbricata  was 
mowed  before  seed  set  in  1989  and 
1991,  reducing  the  seed  production  and 
nimiber  of  plants  in  the  years  following 
mowing  (B.  GuRgolz,  in  litt.  1993). 
Seed  from  ciiffivated  Trifolium 
amoenum  plants  is  currently  being 
collected  for  future  reintroduction 
efforts  (P.  Conners,  pers.  comm.  1994). 
In  addition,  half  of  the  seed  that  was 
recovered  from  the  single  plant  in  1993 
was  deposited  for  long-term  storage  at 
the  U.S.  Department  of  Agricvdture 
National  Seed  Storage  Laboratory  in 
Fort  Collins,  Colorado  (Conners  1994). 

Although  Point  Reyes  National 
Seashore  (Seashore)  is  part  of  the 
National  Park  system,  17  cattle  and 
dairy  ranches  are  contained  within  the 
Seashore  boimdaries.  Grazing  and 
ranching,  which  have  occun«d  on  the 
peninsula  for  more  than  a  century,  have 
been  determined  to  be  "consistent  with 
the  purpose  for  which  the  Seashore  was 


authorized"  (Clark  and  Fellers  1987). 
Fowler  and  Fellers  (1985)  state  that 
grazing  has  been  a  serious  threat  to 
Alopecurus  aequalis  var.  sonomensis 
occurrences  located  on  the  Seashore. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Their  Continued  Existence 

Alopecurus  aequalis  var.  sonomensis 
suffers  from  competition  bom 
aggressive  emergent  weUand  species, 
including  rushes  {Juncus  spp.)  and 
sedges  (Cyperus  spp.)  at  one  location. 
These  wetland  plants  have  nearly 
extirpated  A.  aequalis  var.  sonomensis 
bom  that  site  (V.  Norris,  in  litt.  1993; 
CNDDB  1993).  Additionally,  A.  aequalis 
var.  sonomensis  is  not  readily 
propagated.  Two  attempts  to 
reintroduce  the  species  from  seed  to 
suitable  habitat  within  its  range  have 
failed.  Naturally  occurring  floods  also 
may  be  an  ongoing  threat.  One 
reintroduction  failed  due  to  a  flash  flood 
in  1993  (V.  Norris,  pers.  comm.  1993). 

The  population  of  Astragalus 
clarianus  located  on  the  north  shore  of 
Lake  Hennessey  has  an  infestation  of  an 
aggressive  and  dominating  nonnative 
weed,  yellow  star-thistie  (Centaurea 
solstitialis).  This  nonnative  weed 
infestation  was  a  direct  result  of  ground 
disturbtmce  associated  with  the  removal 
of  dredge  spoils  that  were  placed  on  top 
of  this  popiilation  as  discussed  under 
Factor  A  (A.  Howald,  pers.  conun. 
1993).  Competition  from  this  nonnative 
annual  weed  is  also  considered  a  threat 
to  the  population  of  A.  clarianus  at  the 
Bothe  Napa  Valley  State  Park  (J.  Ruygt, 
in  litt.  1993).  A  proposed  application  to 
build  two  small  agricultural  water 
storage  reservoirs  along  a  creek  in  Napa 
Coxmty  would  avoid  direct  impacts  to 
another  populaticMi  of  A.  clarianus,  but 
groimd  disturbance  would  most  likely 
introduce  this  same  nonnative 
aggressive  weed  (A.  Howald,  pers. 
comm.  1993).  Establishment  of  yellow 
star-thistle  from  this  proposed  activity  is 
considered  a  threat  to  this  population. 

Plant  succession  may  be  excluding  or 
reducing  the  population  of  Astragalus 
clarianus  at  cme  site  (J.  Ruygt,  in  litt. 
1993)  where  A.  clarianus  grows 
sparingly  in  the  interspaces  of  the 
developing  manzanita  plant  community. 
As  new  manzanita  seedlings  emerge  and 
grow  and  the  existing  plants  grow 
larger,  less  and  less  interspace  between 
plants  is  available  for  A.  clarianus.  Fire 
suppression  has  reduced  fire 
occurrences  in  the  manzanita 
community.  Periodic  fire  is  needed  to 
reduce  manzanita  cover  and  create 
interspaces  for  this  plant.  This  species, 
therefore,  is  vulnerable  to  habitat  loss 
from  advancing  plant  succession. 
Another  population  of  A.  clarianus  is 


threatened  by  competition  bom  French 
broom  [Genista  monospessulana),  a 
nonnative  aggressive  shrub  (CNDDB 
1993). 

The  potential  for  loss  of  the  Kenwood 
Marsh  population  of  Sidalcea  oregana 
ssp.  valida  from  stochastic  events, 
because  of  the  small  population  size,  is 
exacerbated  by  drought  and  water 
diversions.  In  addition,  this  population 
is  being  encroached  upon  by  aggressive 
weeds,  including  yellow  star-thistle  and 
blackberry  [Rubus  spp.)  (A.  Howald, 
pers.  comm.  1993).  One  of  the  Kenwood 
Marsh  subpopulations  was  driven  over 
by  Sonoma  County  peraonnel  during 
maintenance  of  the  Sonoma  Aqueduct, 
which  ptisses  through  Kenwood  Marsh. 
The  maintenance  activity  occurred  late 
in  the  season  when  the  soil  was 
relatively  dry,  resulting  in  minimal 
damage  to  the  plants.  If  maintenance 
activities  occur  during  a  time  when  the 
soil  is  saturated,  they  pose  a  threat  to 
the  plants  (A.  Howald,  pers.  comm. 
1993). 

Because  it  is  xmlikely  that  Lilium 
pardalinum  ssp.  pitkinense  is  self- 
pollinating,  single  plants  or  widely 
separated  plants  in  sparse  populations 
may  not  set  viable  seed  (Mark  Skinner, 
CNPS,  pers.  comm.  1993).  The  two 
remaining  plants  at  Pitkin  Marsh  are 
monitored  closely  by  CNPS  volimteere 
and  have  not  been  observed  to  have  set 
seed  for  several  years  (M.  Skinner,  pers. 
comm.  1993).  Much  of  Pitkin  Marsh  has 
been  invaded  by  blackberry  vines  that 
compete  with  L.  pardalinum  ssp. 
pitkinense  for  space,  light,  and  nutrients 
(CDFG  1993b). 

Grass  mowing,  vehicle  traffic,  and 
parking  have  impacted  and  continue  to 
threaten  one  population  of  Poa  napensis 
at  the  Calistoga  Airport  site  (CNPS  1990; 
Robert  Soreng.  Cornell  Univ.,  in  litt. 
1993).  Grass  mowing  is  done  at  regular 
intervals  through  the  spring  and 
simuner  growing  season  to  reduce  fire 
and  aircraft  safety  hazards.  The  airport 
is  used  by  a  spray  plane  service, 
recreational  gliders,  and  associated  tow 
planes.  The  service  vehicles  for  the 
planes  and  private  vehicle  traffic  of  the 
customers  impact  this  population  of  P. 
napensis,  especially  dvuing  the  spring 
and  siunmer  when  airport  use  increases. 

The  extirpation  of  all  historical 
populations  of  Trifolium  amoenum  may 
have  partially  been  a  result  of 
competition  with  weedy,  nonnative 
plant  species.  A  recent  germination 
study  of  other  Trifolium  species  from 
historical  T.  amoenum  habitat  in 
Sonoma  County  suggested  that  some 
annutd  Trifolium  species  germinate  in 
late  November,  well  after  many 
introduced  species,  including  redstem 
storkbill  (Erodium  cicutarium),  ripgut 
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brome  [Bromus  diandnis),  and 
California  biux:lover  [Medicago 
polymorpha)  (Connors  1994).  By 
germinating  and  growing  earlier,  it  is 
likely  that  nonnative  species  have 
reduced  the  numbers  of  T.  amoenum 
plants  by  occupying  available  space 
(Connors  1994). 

Small  numbers  of  populations  and 
small  population  size  threaten  most  of 
the  plants  proposed  herein.  There  are  5 
populations  of  Alopecurus  aequalis  var. 
sonomensis  with  a  total  of  200  plants. 
There  are  2  populations  of  Lilium 
pardalinum  ssp.  pitkinense  with  a  total 
of  200  plants.  There  are  2  populations 
of  Sidalcea  oregana  ssp.  valida  with 
fewer  than  100  plants.  These  three 
species  may  be  subject  to  increased 
genetic  drift  and  inbreeding  as  a 
consequence  of  their  small  population 
sizes  (Menges  1991,  Ellstrand  and  Elam 
1993).  The  increased  homozygosity 
results  in  a  loss  of  genetic  fitness 
(Ellstrand  and  Elam  1993).  The 
reduction  in  genetic  fitness  affords  less 
chance  of  any  species  to  successfully 
adapt  to  any  environmental  changes. 
The  very  small  numbers  make  them 
extremely  vulnerable  to  extirpation  from 
stochastic  events. 

In  addition  to  the  3  species  listed 
above,  there  are  only  4  populations  of 
Astragalus  clarianus  with  fewer  than 
2,000  plants;  1  population  of  Carex 
albida  with  800  to  1 ,000  plants;  2 
populations  of  Clarkia  imbricata  with 
fewer  than  6,000  plants;  3  populations 
of  Plagiobothrys  strictus  vfith  fewer  than 
10,000  plants;  and  3  populations  of  Poa 
napensis  with  fewer  than  1 ,000  plants. 
Fewer  than  18  Trifolium  amoenum 
plants  exist  in  cultivation.  The 
combination  of  a  few  small  populations, 
very  narrow  range,  and  restricted  habitat 
makes  these  nine  species  susceptible  to 
destruction  of  all  or  a  significant  portion 
of  any  population  from  random  natural 
events,  such  as  flood,  drought,  disease, 
or  other  natural  occurrences  (Shaffer 
1981,  Primack  1993).  Such  events  are 
not  usually  a  concern  imtil  the  number 
of  individuals  or  geographic  distribution 
become  as  limited  as  is  the  case  with  the 
species  discussed  herein.  Once  a  plant 
population  is  reduced  due  to  habitat 
destruction  and  fiagmentation,  the 
remnant  population  has  a  higher 
probability  of  extinction  from  random 
events.  Thus,  all  nine  taxa  are 
threatened  by  potential  loss  of  genetic 
fitness  associated  with  their  small 
populations  or  damage  and  destruction 
by  random  natural  events  across  the 
entire  range  of  each  taxon. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 


these  species  in  determining  to  propose 
this  rule.  Cattie  grazing  or  competition 
with  aggressive  plant  species  threatens 
3  of  the  5  remaining  populations  of 
Alopecurus  aequalis  var.  sonomensis, 
totalling  approximately  200  plants. 
Efforts  to  reintroduce  this  species  to 
sites  within  its  range  have  failed. 
Alopecurus  aequalis  var.  sonomensis  is 
susceptible  to  extinction  due  to  small 
numbers  of  populations  and  individuals 
and  is  threatened  by  inadequate 
regulatory  mechanisms.  If  combined,  all 
four  populations  of  Astragalus  clarianus 
could  fit  into  a  0.5  ha  (1  ac)  area  and 
are  threatened  variously  by  a  potential 
water  storage  project,  a  potential 
subdivision,  competition  from 
nonnative  plant  species,  recreational 
activities,  airport  maintenance, 
inadequate  regulatory  mechanisms, 
stochastic  events,  and  elimination 
through  plant  community  succession. 
The  single  Carex  albida  population, 
totaling  approximately  800  to  1,000 
plants,  is  located  46  m  (150  ft)  from  a 
State  highway  and  is  threatened  by 
potential  changes  in  the  site's  hydrology 
resulting  from  wetland  drainage  or  fill, 
competition  from  aggressive  plant 
species,  changes  in  land  management  by 
the  owner,  highway  construction  or 
maintenance,  potential  disturbance  from 
a  proposed  wastewater  treatment 
project,  inadequate  regulatory 
mechanisms,  and  stochastic  events.  The 
two  remaining  populations  of  Clarkia 
imbricata  are  threatened  by  changing 
land  use,  unauthorized  collection, 
inadequate  regulatory  mechanisms,  and 
stochastic  events.  The  2  remaining 
populations  of  Lilium  pardalinum  ssp. 
pitkinense,  totalling  approximately  200 
plants,  suffer  from  uncontrolled 
collection  of  plants,  seeds,  and  bulbs  for 
horticultural  use,  and  by  grazing.  One 
population  is  potentially  threatened  by 
a  proposed  wastewater  treatment 
project;  the  other  population  is 
potentially  threatened  by  a  proposed 
subdivision.  Lilium  pardalinum  ssp. 
pitkinense  also  is  threatened  by  nature 
of  its  small  populations,  stochastic 
events,  and  inadequate  regulatory 
mechanisms.  If  combined,  the 
remaining  populations  of  Plagiobothrys 
strictus  and  Poa  napensis  would  occupy 
an  area  of  less  than  0.5  ha  (1  ac)  each 
and  are  surrounded  by  hot  springs 
resorts  or  housing.  Plagiobothrys  strictus 
and  Poa  napensis  co-occur  at  two  sites 
and  both  species  are  threatened  by 
airport  activities,  including  traffic  and 
vehicle  parking  on  the  plants,  grass 
mowing,  and  potential  development  of 
remnant  habitat,  including  the 
construction  of  a  hospital  at  this  site. 
Additionally,  all  populations  of  the  two 


species  are  threatened  by  potential 
alteration  of  hot  springs  hydrology, 
stochastic  events,  and  inadequate 
regulatory  mechanisms.  The  two 
populations  of  Sidalcea  oregana  ssp. 
valida  are  threatened  by  trampling  and 
reduced  seed  set  resulting  from  cattle 
grazing,  aqueduct  maintenance, 
competition  from  nonnative  plant 
species,  potential  loss  of  normal 
hydrology  from  urbanization, 
inadequate  regulatory  mechanisms,  and 
stochastic  events  and  reduced  genetic 
fitness  because  of  the  small  number  of 
individuals  and  populations. 

Trifolium  amoenum  has  been 
extirpated  from  all  24  historical 
occurrences  in  7  counties;  the  species 
currently  exists  as  18  plants  in 
cultivation.  This  species  is  threatened 
by  stochastic  events  due  to  the  small 
number  of  plants,  competition  vnth 
aggressive  plant  species,  loss  of  habitat 
from  urbanization,  livestock  grazing, 
and  inadequate  regulatory  mechanisms. 

These  nine  species  are  imminently 
threatened  by  extinction  throughout  all 
or  a  significant  portion  of  their  range  by 
the  factors  summarized  above  and 
therefore  meet  the  definition  of 
endangered  in  the  Act.  Based  on  this 
evaluation,  the  preferred  action  is  to  list 
Alopecurus  aequalis  var.  sonomensis, 
Astingalus  clarianus,  Carex  albida, 
Clarkia  imbricata,  Lilium  pardalinum 
ssp.  pitkinense,  Plagiobothrys  strictus, 
Poa  napensis,  Sidalcea  oregana  ssp. 
valida,  and  Trifolium  amoenum  as 
endangered. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  the  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
foimd  those  physical  or  biological 
features  (1)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  consideration  or 
protection  and;  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximimi  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
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prudent  for  these  nine  plant  taxa  at  this 
time.  Service  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations 
exist — (1)  The  species  is  threatened  by 
taking  or  other  hiunan  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

As  required  for  proposals  to  designate 
critical  habitat,  the  pubhcation  of  maps 
and  the  precise  locations  of  involved 
plant  populations  cpuld  contribute  to 
the  further  decline  of  the  nine  taxa 
proposed  herein  and  increase 
enforcement  problems,  particularly  in 
the  case  of  Lilium  pardalinum  ssp. 
pitldnense.  This  taxon,  which  is 
threatened  primarily  by  uncontrolled 
collection  for  horticultiual  use,  is 
especially  at  risk  from  additional 
publicity.  Two  of  the  three  privately 
owned  populations  of  Alopecunis 
aequalis  var.  sonomensis  are  found  in 
close  proximity  to  L.  pardalinum  ssp. 
pitldnense.  Although  A.  aequalis  var. 
sonomensis  is  not  collected  for 
horticultiu^  use,  any  increase  in 
publicity  of  A.  aequalis  var.  sonomensis 
could  lead  to  collection  or  destruction 
of  that  species,  as  well  as  increased 
collection  of  L.  pardalinum  ssp. 
pitldnense.  One  of  the  two  populations 
of  Clarida  imbricata  in  a  preserve 
owned  by  the  California  Native  Plant 
Society  has  experienced  unauthorized 
collection,  despite  a  deliberate  decision 
not  to  publicize  the  preserve's  exact 
location.  Thus,  the  Service  finds  that 
designation  of  critical  habitat  for 
Alopecunis  aequalis  var.  sonomensis, 
Clarkia  imbricata,  and  lilium 
pardalinum  ssp.  pitldnense  is  not 
prudent  because  of  potential  vandalism 
and  uncontrolled  collection  for 
horticultiual  use.  No  Trifolium 
amoenum  plants  are  currently  known  to 
exist  in  the  wild,  but  designation  of 
critical  habitat  could  encoiu^ge 
vandalism  and  preclude  recovery  efforts 
for  the  species. 

The  single  Carex  albida  population 
and  a  portion  of  one  of  the  two 
populations  of  Sidalcea  oregana  ssp. 
valida  are  adjacent  to  State  highways. 
Any  specific  locaUty  information  could 
subject  these  species  to  activities  that 
would  jeopardize  their  siurival.  Thus, 
the  Service  finds  that  designation  of 
critical  habitat  is  not  prudent  for  Carex 
albida  and  Sidalcea  oregana  ssp.  valida 
because  of  potential  vandalism. 

Because  Astragalus  clahanus, 
Plagiobothrys  strictus,  and  Poa  napensis 
have  very  specific  known  habitat 
requirements  and  occur  at  very  few 


locations  in  or  near  cities,  any  activity 
that  would  adversely  modify  habitat  or 
destroy  plants  would  likely  jeopardize 
the  continued  existence  of  each  of  these 
species.  Therefore,  the  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  Astragalus  clarianus, 
Plagiobothrys  strictus,  and  Poa  napensis 
because  it  would  not  provide  additional 
benefit  beyond  that  provided  by  listing 
for  the  conservation  of  the  species. 

Additionally,  publicity  that  might 
result  in  public  trespass  on  privately 
owned  sites  by  individuals  seeking  the 
plants  could  reduce  the  landowners' 
willingness  to  cooperate  with  public  or 
private  agencies  in  their  protection 
efforts  for  the  involved  taxa  (B.  Guggolz, 
pars.  comm.  1993).  Designation  would 
provide  no  additional  benefit  to  any  of 
these  nine  species  beyond  the  benefit 
received  by  virtue  of  their  designation 
as  endangered  species.  Protection  of 
these  nine  species  will  be  addressed 
through  the  recovery  process  and 
through  the  section  7  consultation 
process. 

Available  Conservation  Measures 

Conservation  measiues  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  results  in  public 
awareness  and  conservation  actions  by 
Federal,  State,  and  local  agencies, 
private  organizations,  and  individuals. 
The  Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
State  and  requires  that  recovery  plans  be 
developed  for  all  listed  species.  'The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  listed  plants  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  it*- 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
species  proposed  for  listing  or  result  in 
destruction  or  adveise  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  the  species  or 


destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

All  nine  plant  species  may  be  affected 
by  Federal  mortgage  programs, 
including  those  managed  by  the 
Veterans  Administration  and  the  U.S. 
Department  of  Housing  and  Urban 
Development  (Federal  Home 
Administration  loans).  Since  six  of  the 
nine  taxa  proposed  herein  exist  in  or 
near  marshes,  meadows,  perennial 
streams,  or  thermal  hot  springs,  the 
Corps  may  become  involved  in 
regulating  fill  of  these  wetland  areas 
through  jurisdiction  of  section  404  of 
the  Clean  Water  Act  (33  U.S.C.  1344  et 
seq.).  The  plants  may  also  be  affected  by 
road  and  highway  construction  by  the 
Federal  Highway  Administration.  The 
National  Park  Service  may  become 
involved  through  section  7  consultation 
because  of  potential  grazing  impacts  to 
Alopecunis  aequalis  var.  sonomensis  at 
Point  Reyes  National  Seashore 
(Seashore).  The  Seashore  has  twice 
attempted  to  reintroduce  A.  aequalis 
var.  sonomensis  using  seed  collected 
within  the  Seashore.  In  1987,  the 
Seashore  erected  a  cattle  exclosure  fence 
to  protect  this  species  from  grazing  (V. 
Norris.  in  litt.  1993). 

Listing  Alopecunis  aequalis  var. 
sonomensis.  Astragalus  clarianus.  Carex 
albida,  Clarkia  imbricata.  Lilium 
pardalinum  ssp.  pitldnense, 
Plagiobothrys  strictus,  Poa  napensis, 
Sidalcea  oregana  ssp.  valida.  and 
Trifolium  amoenum  would  provide  for 
development  of  a  recovery  plan  (or 
plans)  for  them.  Such  plan(s)  would 
bring  together  both  State  and  Federal 
efforts  for  conservation  of  the  plants. 
The  plan(s)  would  establish  a 
framework  for  agencies  to  coordinate 
activities  and  cooperate  with  each  other 
in  conservation  efforts.  The  plan(s) 
would  set  recovery  priorities  and 
estimate  costs  of  various  tasks  necessary 
to  accomphsh  them.  It  also  would 
describe  site-specific  management 
actions  necessary  to  achieve 
conservation  and  survival  of  the  nine 
plant  species.  Additionally,  piusuant  to 
section  6  of  the  Act,  the  Service  would 
be  more  likely  to  grant  funds  to  affected 
states  for  management  actions 
promoting  the  protection  and  recovery 
of  these  species. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plants.  All 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61,  apply. 
These  prohibitions,  in  part,  make  it 
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illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  for  sale 
in  interstate  or  foreign  commerce,  or 
remove  and  reduce  the  species  to 
possession  from  areas  under  Federal 
jurisdiction.  In  addition,  for  plants 
listed  as  endangered,  the  Act  prohibits 
the  malicious  damage  or  destruction  of 
any  such  species  on  areas  imder  Federal 
jurisdiction  and  the  removal,  cutting, 
digging  up,  or  damaging  or  destroying  of 
such  plant  species  in  knowing  violation 
of  any  State  law  or  regulation,  including 
State  criminal  trespass  law.  Certain 
exceptions  to  the  prohibitions  apply  to 
agents  of  the  Service  and  State 
conservation  agencies. 

The  Act  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  endangered  plant 
species  under  certain  circumstances. 
Such  permits  are  available  for  scientific 
purposes  and  to  enhance  the 
propagation  or  survival  of  the  species. 
The  Service  anticipates  that  few  permits 
would  ever  be  sought  or  issued  for  eight 
of  the  species  because  they  are  not 
common  in  cultivation  or  in  the  wild. 
Lilium  pardalinum  ssp.  pitkinense, 
however,  is  collected  for  horticultural 
use. 

It  is  the  pohcy  of  the  Service, 
published  in  the  Federal  Register  on 
July  1, 1994  (59  FR  34272),  to  identify 
to  tiie  maximum  ejctent  practicable  at 
the  time  a  species  is  listed  those 
activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act.  The  intent  of  this  policy  is  to 
increase  public  awareness  of  the  effect 
of  the  listing  of  the  nine  plant  species 
on  proposed  and  ongoing  activities 
within  the  species'  range.  The  Service 
believes  that  activities  such  as 
landscape  maintenance,  clearing 
vegetation  for  firebreaks,  and  livestock 
grazing  on  privately  owned  lands,  not 
under  Federal  funding  or  authorization, 
would  not  be  considered  a  violation  of 
section  9  of  the  Act.  Questions  regarding 
whether  specific  activities  would 
constitute  a  violation  of  section  9 
should  be  directed  to  the  Field 


Supervisor  of  the  Service's  Sacramento 
Field  Office  (see  ADDRESSES  section). 
Requests  for  copies  of  the  regulations 
regarding  listed  plants  and  inquiries 
about  prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services, 
Endangered  Sjjecies  Permits,  911  NE 
11th  Ave..  Portland,  Oregon  97232-4181 
(phone  503/231-2063,  facsimile  503/ 
231-6243). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial,  tiade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Alopecunis 
aequalis  var.  sonomensis,  Astragalus 
clarianus,  Carex  albida.  Clarkia 
imbricata.  Lilium  pardalinum  ssp. 
pitkinense,  Plagiobothrys  strictus,  Poa 
napensis,  Sidalcea  oregana  ssp.  valida, 
and  Trifolium  amoenum; 

(2)  The  location  of  any  additional 
populations  of  these  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  pursuant  to  section  4  of  the  Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  these  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  these  species. 

Final  promulgation  of  regulations  on 
these  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  a  final  regulation  that  differs 
from  this  proposal. 

The  Endangered  Species  Act  provides 
for  one  or  more  public  hearings  on  this 
proposal,  if  requested.  Requests  must  be 
received  by  September  25, 1995.  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  Field  Supervisor, 


Sacramento  Field  Office  (see  ADDRESSES 
section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessments  and  Envirorunental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625,  too  Stat.  3500,  unless  otherwise  noted. 

2.  Section  17.12(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  FLOWERING  PLANTS,  to 
the  List  of  Endangered  and  Threatened 
Plants  to  read  as  follows: 

§  1 7.1 2    Endangered  and  threatened  plants. 

***** 

(h)*  •  * 


Species 


Scientific  name 


Common  name 


Historic  range 


Family  name 


Status      When  listed 


Criticai 
hattitat 


Special 
mles 


Flowering  Plants 


Alopecunis 
aequalis  var. 
sonomensis. 


Sonoma  alopecurus      U.S.A.  (CA)  Poaceae E 


IM 


MA 
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Species 


Scientific  name 


Connmon  name 


Historic  range  Family  name  Status      Whenlisted        P'!^  Special 

habitat  rules 


AstragaJus 
darianus. 


Clara  Hunt's 
milkvetch. 


U.SA  (CA)  .„ Fabaceae E 


Carex  aUda White  sedge U.S.A.  (CA)  Cyperaceae  E 

•  •  •  .  . 

Cterfrfa  imbncata    Vine  Hill  clarWa U.S.A.  (CA)  Onagraceae E 


USum  PHkin  Marsh  lily U.SA  (CA) Uliaceae E 

pardalinum 

ssp. 

pittonense. 


Plagiotxfthfys        Calistoga  aHocarya  ..    U.SA  (CA) Boraginaceae E 

strictua. 


Poa  napensis  ...    Napa  biuegrass U.S.A  (CA) Poaceae E 

SkMcea  Kenwood  Marsh  U.SA  (CA) Malvaceae  E 

OTBgana  ssp.         checkemiaJkMv.    . 


Ti«otum 
amoenum. 


Showy  Indtan  ctover     U.SA  (CA) Fabaceae E 


Dated:  July  5, 1995. 
MoUie  a  BMttte. 

Director,  Fish  and  Wildlife  Service. 

(FR  Doc.  95-18812  Filed  8-1-95;  8:45  am] 

■UJNOCOOE  491V.S6-P 


50CFRPart17 
[Rm  1018-AD09] 

Endangerad  and  Threataned  Wildlife 
and  Ptants;  Propoaed  Rule  to 
Datannina  Fiva  Plants  and  a  Uzard 
from  Montaray  County,  Califomia,  aa 
Endangerad  or  Thraatanad 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Proposed  rule. 

8Uia«ABY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  endangered 
status  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
for  four  plants  and  a  reptile:  AstragaJus 
tener  var.  titi  (coastal  dunes  milk-vetch). 
Piperia  yadonii  (Yadon's  piperia), 
Potentilla  hickmanii  (Hickmaim's 
potentilla),  Trifolium  trichocalyx 
(Monterey  clover)  and  the  black  legless 


lizard  {Anniella  pulchra  nigra);  and 
threatened  status  for  Cupressus 
goveniana  ssp.  goveniana  (CJowen 
cypress).  The  six  taxa  are  found 
primarily  along  the  coast  of  northern 
Monterey  County,  Califomia.  The  five 
plant  taxa  and  the  lizard  are  threatened 
by  one  or  more  of  the  foUowing: 
alteration,  destruction,  and 
fragmentation  of  habitat  resultingfrom 
urt>an  and  golf  course  development: 
recreational  activities;  highway 
widening;  military  activities; 
competition  with  non-native  species; 
and  alteration  of  natural  fire  cycles.  All 
taxa  are  also  threatened  with  stochastic 
extinction  due  to  the  small  numbers  of 
populations  or  individuals.  This 
proposed  rule,  if  made  final,  would 
extend  the  Act's  protection  to  these 
taxa. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  October  9, 
1995.  Pubhc  hearing  requests  must  be 
received  by  September  25, 1995. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  Ventiua  Field 
Office,  U.S.  Fish  and  Wildlife  Service, 
2493  Portola  Road,  Suite  B,  Ventura, 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


Califomia,  93003.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Benz,  Assistant  Field  Supervisor, 
Ventura  Field  Office  (see  ADDRESSES 
section)  (telephone  number  805/644- 
1766;  facsimile  805/644-3958). 

SUPPI^MENTARY  INFORMATION: 

BafJcground 

The  Monterey  Peninsula  on  the 
central  Califomia  coast  luis  been  noted 
for  a  high  degree  of  species  endemism 
(Axelrod  1982,  Howitt  1972,  Raven  and 
Axelrod  1978).  Species  with  more 
northem  affinities  reach  their  southern 
limits  on  the  Peninsula;  species  with 
more  southern  affinities  reach  their 
northem  limits  here  as  well  (Howitt  and 
Howell  1964).  The  Monterey  Peninsula 
is  influenced  by  a  maritime  climate  that 
is  even  more  pronounced  due  to  the 
upwelling  of  cool  water  from  the 
Monterey  submarine  canyon.  Rainfall 
amounts  to  only  38  to  51  centimeters 
(cm)  (15  to  20  inches)  per  year,  but 
summer  fog-drip  is  a  primary  source  of 


moisture  for  taxa  that  would  otherwise 
not  be  able  to  persist  with  such  low 
rainfall.  Some  taxa,  such  as  the  coastal 
closed-cone  pines  and  cypresses  may 
represent  relicts  of  species  that  once  had 
a  more  continuous,  widespread 
distribution  in  the  more  mesic  climate 
of  the  late  Pleistocene  period,  then 
retreated  to  small  pockets  of  cooler  and 
wetter  conditions  along  the  coast  ranges 
during  the  hotter  and  drier  xerothermic 
period  between  8,000  and  4,000  years 
ago  (Axehod  1982). 

hi  1602,  the  Spanish  government 
commissioned  Sebastian  Viscaino  to 
map  the  coastline;  he  travelled  as  far 
north  as  the  Mendocino  coast.  In  his 
journal,  he  made  note  of  the  "pine 
covered  headlands"  and  the  "great  pine 
trees,  smooth  and  straight,  suitable  for 
the  masts  and  yards  of  ships"  that  he 
saw  while  anchored  in  Monterey  Bay 
(F.B.  Larkey  in  Howitt  1972).  During  the 
early  1900s,  Willis  L.  Jepson 
characterized  the  forests  on  the 
Monterey  Peninsula  as  the  "most 
important  silva  ever",  and  encouraged 
Samuel  F.  B.  Morse  of  the  Del  Monte 
Properties  Company  to  explore  the 
possibilities  of  preserving  the  unique 
forest  communities  (F.  B.  Larkin  in 
Howitt  1972).  Morse  believed  that 
developing  recreational  facilities  would 
allow  income  to  be  derived  bom  the 
property  while  maintaining  the  forest 
intact 

In  1941,  maps  were  compiled  by  the 
U.S.  Forest  Service  to  show  plant 
associations  that  were  similar  in  "fire- 
hazard  characteristics  and  in  uses  or 
qualities  of  economic  importance"  (U.S. 
Forest  Service  1941).  The  bulk  of  the 
Monterey  Peninsula  was  mapped  as 
Monterey  pine  forest  with  a  discrete 
stand  of  Bishop  pine  in  the  center  of  the 
peninsula.  The  coastline  was  fiinged 
with  either  "barren"  stretches, 
grassland,  or  "sagebrush",  and  a  stretch 
of  "cypress  species"  extending  east 
along  the  coast  from  what  is  known  as 
Cypress  Point.  By  1930,  however,  the 
constmction  of  three  golf  coiu^es  likely 
resulted  in  the  removal  of  a  nvunber  of 
Monterey  pines. 

Three  native  Monterey  pine  [Pinus 
radiata)  stands  remain  in  Califomia:  on 
the  Monterey  Peninsula;  near  Ano 
Nuevo  Point  in  northem  Santa  Cruz 
County;  and  near  Cambria  in  San  Luis 
Obispo  County.  The  Monterey 
Peninsula  stand  is  not  only  the  most 
extensive  of  the  three,  it  is  also  unique 
in  its  association  with  Pinus  muricata 
(Bishop  pine),  Cupressus  goveniana  ssp. 
goveniana  (Gowen  cjrpress),  and 
Cupressus  macrocarpa  (Monterey 
cypress).  While  P.  radiata  grows  well  on 
a  wide  variety  of  soils,  it  does  not  do 
well  on  the  acidic,  poorly-drained  soils 


found  on  Huckleberry  Hill  centrally 
located  on  Monterey  Peninsula.  Here, 
the  less  aggressive  C.  goveniana  ssp. 
goveniana  and  P.  muricata  are  spared 
competition  from  P.  radiata.  Some  of 
the  chaparral  species  associated  with 
these  forest  stands  include 
Arctostaphylos  pumila  (sandmat 
manzanita),  Arctostaphylos  hookeri  ssp. 
hookeri  (Hooker's  manzanita), 
Ceanothus  dentatus  (toothleaf  lilac), 
and  Ericameria  fasciculata  (Eastwood's 
ericameria)  (Holland  1986,  Vogl  et  al. 
1988). 

Much  of  what  the  Forest  Service 
mapped  in  1941  as  grassland  or 
"biren"  (which  most  likely  included 
coastal  dunes)  on  the  peninsular 
coastline  has  been  subsequenUy 
converted  to  golf  courses.  Remnant 
dunes  support  a  coastal  dune  scmb 
commimity  dominated  by  Artemisia 
pycnocephala  (beach  sagewort), 
Baccharis  pilularis  (coyote  bush),  and 
several  bush  lupines  (Lupinus  arboreus, 
L  chamissonis].  The  southernmost 
occurrences  for  Erysimum  menziesii 
(Menzies  wallflower),  Layia  camosa 
(beach  layia),  Lupinus  tidestromii 
(Tidestrom's  lupine),  and  Gilia 
tenuiflora  ssp.  arenaria  (dune  gilia),  all 
federally  endangered  species,  occur  on 
these  remnant  dunes  (Holland  1986, 
U.S.  Fish  and  Wildlife  Service  1992).  It 
is  imcertain  what  species  characterized 
the  grasslands  mapped  by  the  Forest 
Service.  Aside  from  harboring  small 
populations  of  several  of  the  species 
that  are  contained  within  this  proposed 
mie,  these  patches  of  herbaceous 
vegetation  support  a  large  niunber  of 
non-native  grasses  and  succulents,  as 
well  as  opportimistic  native  herbaceous 
species  (Ferreira  1992a,  Ferreira  1992b). 
As  for  the  patches  mapped  by  the  Forest 
Service  as  "sagebrush",  these  most 
likely  matched  what  is  currenUy  called 
coastal  sage  scrub,  a  community 
dominated  by  Artemisia  calif omica 
(Qdifomia  sagebrush).  For  the  most 
part,  these  patches  occiured  within 
what  are  now  urbanized  portions  of  the 
cities  of  Monterey  and  Pacific  Grove  and 
the  Pacific  Grove  Municipal  Golf 
Course. 

Astragalus  tener  var.  titi  (coastal 
dunes  milk-vetch)  was  first  collected  by 
Mrs.  Joseph  Clemens  in  1904  along  17- 
Mile  Drive  on  the  Monterey  Peninsula 
"near  an  old  hut  composed  of  abalone 
shells  and  coal-oil  cans."  Alice 
Eastwood  (1905)  later  named  the  plant 
Astragalus  titi  in  honor  of  Dr.  F.  H. 
Titus.  SubsequenUy,  John  Thomas 
Howell  (1938),.while  comparing  a 
specimen  of  A.  tener  that  was  collected 
by  David  Douglas  near  Salinas, 
Monterey  County,  remarked  that 
although  "Astragalus  titi  Eastwood  has 


generally  been  regarded  as  the  same  as 
Astragalus  tener,  •  •  •  the  two  plants 
are  not  the  same  and  Astragalus  titi 
seems  worthy  of  varietal,  if  not  specific 
recognition."  Rupert  Bameby  published 
the  combination  A.  tener  var.  titi  in 
1950,  noting  the  difference  in  flower 
size,  habitat,  and  geographic  range 
between  it  and  A.  tener  var.  tener 
(Bameby  1950). 

Astragalus  tener  var.  titi  is  a 
diminutive  annual  herb  of  the  pea 
family  (Fabaceae).  The  slender,  slighUy 
pubescent  stems  reach  1  to  1.5 
decimeters  (dm)  (4  to  6  inches]  in 
height,  with  leaves  that  are  7  to  11 
pinnately  compound  and  2  to  7  cm  (0.8 
to  2.7  inches)  long  with  sUghtiy  bilobed 
tips.  The  tiny  lavender  to  purple  flowers 
are  5  to  6  millimeters  (mm)  (0.25  inches) 
long  and  are  arranged  in  subcapitate 
racemes  of  2  to  12  flowers.  The  linear 
seed  pods  are  straight  to  sickle-shaped 
and  6  to  14  mm  (0.25  to  0.6  inches)  long 
(Bittman  1985). 

Two  historical  locations  from  Los 
Angeles  Coimty  (Hyde  Park  in 
Inglewood  and  Santa  Monica)  and  two 
from  San  Diego  County  (Silver  Strand 
and  Soledad)  were  annotated  by 
Bameby  as  Astragalus  tener  var.  titi 
(Bameby  1950).  Numerous  unsuccessful 
searches  for  the  plant  have  been  made 
in  these  locations  over  the  past  decade 
(Ferreira  1992a,  Julie  Vanderweir, 
botanical  consultant,  San  Diego  County, 
pers.  comm.,  1992).  It  is  unlikely  that 
suitable  habitat  remains,  since  the  Los 
Angeles  County  locations  have  been 
heavily  urbanized.  The  Silver  Strand 
area  is  owned  by  the  Department  of 
Defense  (Miramar  Naval  Weapons 
Center),  and  a  portion  has  been 
subjected  to  amphibious  vehicle 
training  exercises.  Another  portion  of 
Silver  Strand  has  been  leased  by  the 
Navy  to  the  Califomia  Department  of 
Parks  and  Recreation  for  development  of 
a  campground  and  recreational 
facilities. 

The  only  known  extant  population  of 
Astragalus  tener  var.  titi  occurs  along 
17-Mile  Drive  on  the  westem  edge  of  the 
Monterey  Peninsula  on  land  owned  by 
the  Pebble  Beach  Company.  The  milk- 
vetch  occiu^  on  a  relatively  flat  coastal 
terrace  within  30  metera  (m)  (100  feet 
(ft))  of  the  ocean  beach  and  8  m  (25  ft) 
above  sea  level.  The  loamy  fine  sands 
that  comprise  a  series  of  shallow  swales 
on  the  terrace  surface  support  standing 
water  during  wet  winter  and  spring 
seasons.  Individual  plants  are  found  on 
the  bottoms  or  sides  of  the  swales 
growing  in  association  with  other  low 
growing  grasses  and  herbs,  including 
the  non -native  Carpobrotus  edulis 
(hottentot  fig)  and  Plantago  coronopus 
(cut-leaf  plantain).  In  1992,  only  120 
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individuals  were  counted  firom  the 
known  population,  which  over  the  past 
decade  had  fluctuated  from  15  to  1,000 
individuals  (Ferreira  1992a). 

The  population  was  bisected  by 
construction  of  17-Mile  Drive,  which 
also  likely  altered  the  local  hydrology. 
Half  of  the  remaining  habitat  occurs 
between  the  road  and  the  ocean  blufPs 
edge,  and  the  other  half  occurs  between 
the  interior  side  of  the  road  and  a  horse 
trail  that  runs  parallel  to  a  golfing  green. 
Astragalus  tener  var.  titi  is  currently 
threatened  with  alteration  of  habitat 
from  trampling  associated  with  several 
recreational  activities,  including  hiking, 
picnicking,  ocean  viewing,  wildlife 
photography,  equestrian  use,  and 
golfing.  The  species  also  faces  threats 
from  stochastic  (i.e.,  random)  extinction 
by  virtue  of  the  small  size  of  the 
remaining  population.  The  plant  may 
also  t>e  threatened  with  competition 
fit>m  the  non-native  Carpobrotus  edulis 
and  Plantago  coronopus,  though  oirrent 
management  by  the  Pebble  Beach 
Company  includes  hottentot  fig  removal 
from  a  portion  of  the  habitat. 

Cupressus  goveniana  ssp.  goveniana 
(Gowen  cypress)  was  first  discovered  by 
Karl  Hartweg  "on  the  pine  barrens  of 
Huckleberry  Hill  (Monterey  Peninsula)" 
in  1846.  The  plant  was  described  as 
Cupressus  goveniana  by  British 
horticultiu^list  George  Gordon  in  1849 
who  named  it  after  fellow 
horticulturalist  James  R.  Gowen  (Sargent 
1896).  Charles  Sargent  (1896)  described 
the  tree  as  being  widely  distributed 
"from  the  plains  of  Mendocino  County 
to  the  moimtains  of  San  Diego  County" 
as  he  included  taxa  now  recognized  as 
distinct  in  his  definition  of  C. 
goveniana.  John  G.  Lemmon  pubUshed 
the  name  C.  goveniana  var.  pigmaea  in 
1895  to  refer  to  the  stands  foimd  on  the 
"White  Plains"  of  Mendocino  Coimty, 
also  referred  to  as  pygmy  cypress  or 
Mendocino  cypress.  As  a  result  of  this 
segregation,  the  material  from  the 
Monterey  area  would  be  treated  as  C. 
goveniana  var.  goveniana.  However, 
Bartel  (1993).  in  keeping  with  the  use  of 
subspecies  in  the  treatment  of 
Cupressus,  used  C.  goveniana  ssp. 
goveniana  for  the  revision  of  Jepson's 
Manual.  The  Service  is  using  Bartel's 
subspedfic  treatment  for  this  taxon. 

Cupressus  goveniana  ssp.  goveniana 
(Gowen  cypress)  is  a  small  coniferous 
tree  or  shrub  in  the  cypress 
(Cupressaceae)  family.  Most  of  the  10 
taxa  in  the  genus  Cupressus  found  in 
Cahfomia  have  relatively  small  ranges 
(Bartel  1993).  Of  the  three  coastal 
cypresses,  native  stands  of  C. 
macrocarpa  (Monterey  cypress)  and  C. 
goveniana  ssp.  goveniana  are  both 


restricted  to  the  Monterey  Peninsiila 
and  Point  Lobos  in  Monterey  County. 

Cupressus  goveniana  ssp.  goveniana 
generally  reaches  a  height  between  5 
and  7  m  (17  to  23  ft)  (Munz  1968), 
though  GrifBn  noted  one  individual  that 
was  10  m  (33  ft)  high  at  Huckleberry 
Hill  (Griffin  and  Critchfield  1976).  The 
sparsely  branched  tree  forms  a  short, 
broad  crown  with  a  spread  of  2  to  4  m 
(7  to  13  ft).  The  bark  is  smooth  brown 
to  gray,  but  becomes  rough  and  fibrous 
on  old  trees.  The  scale-like  foUage  is  a 
hght  rich  green,  with  leaves  1  to  2  mm 
long  (0.04  to  0.08  inches).  The  female 
cones  are  subglobose  (nearly  spherical), 
10  to  15  mm  (0.4  to  0.6  inches)  long, 
and  produce  90  to  110  seeds  (Wolf  and 
Wagener  1948).  The  cones,  which 
typically  matins  in  2  years,  remain 
closed  for  many  years  while  attached  to 
the  cone.  Seeds  can  be  released  upon 
mechanical  removal  from  the  tree,  or 
more  typically  upon  death  of  the  tree  or 
supporting  branch  as  by  heat  generated 
by  a  wildfire.  Cupressus  goveniana  ssp. 
goveniana  is  distinguished  from  its 
close  relative  C  goveniana  ssp.  pigmaea 
(pygmy  or  Mendocino  cypress)  by  its 
much  taller  stature,  the  lack  of  a  long, 
whip-like  terminal  shoot,  and  light  to 
yellow-green  rather  than  dark  dull  green 
foliage  (Bartel  1993). 

Only  two  natural  stands  of  Cupressus 
goveniana  ssp.goveniana  are  known  to 
exist,  though  individuals  can  be  found 
locally  in  cultivation.  Cupressus 
goveniana  ssp.  goveniana  is  associated 
with  Pinus  radiata  (Monterey  pine), 
Pinus  muricata  (Bishop  pine),  and 
several  taxa  in  the  heath  family 
(Ericaceae)  (e.g.  Vaccinium,  Gaultheria, 
[Arctostaphyios]  on  poorly  drained, 
acidic,  podsol  soils  (Griffin  and 
Critchfield  1976).  The  largest  stand, 
referred  to  here  as  the  Del  Monte  Forest 
stand,  is  near  Huckleberry  Hill  on  the 
western  side  of  the  Monterey  Peninsula. 
This  stand  covers  approximately  40 
hectares  (100  acres),  with  individuals 
scattered  vnthin  a  kilometer  (V2  mile)  of 
the  main  stand. 

At  least  three  fires  have  burned 
portions  of  the  Del  Monte  forest  stand 
in  the  last  100  years.  A  large  fire  burned 
most  of  the  stand  in  1901  (Coleman 
1905,  and  Dunning  1906,  in  Vogl  et  al. 
1988).  The  northern  portion  of  the  stand 
apparently  burned  in  1959  (Cahfomia 
Department  of  Fish  and  Game  (CDFG) 
1992).  The  most  recent  fire  burned 
through  the  central  and  eastern  portions 
of  the  population  in  1987.  Wolf  and 
Wagener  (1948)  reported  that  patches  of 
crowded,  poorly  developed  individuals, 
referred  to  as  "canes",  were  cut  for 
posts,  making  it  difficult  to  determine 
the  original  extent  of  the  grove. 


The  Del  Monte  Forest  stand  is  on 
lands  owned  by  the  Pebble  Beach 
Company  and  the  Del  Monte  Forest 
Foundation  (DMFF).  The  purpose  of  the 
DMFF,  originally  estabUshed  as  the  Del 
Monte  Foundation  in  1961  by  the 
Pebble  Beach  Company,  is  to  "acquire, 
accept,  maintain,  and  manage  lands  in 
the  Del  Monte  Forest  which  are 
dedicated  to  open  space  and  greenbelt" 
(DMFF,  in  litt.,  1992).  A  large  portion  of 
the  Del  Monte  Forest  stand  is  within  a 
34-hectare  (84-acre)  area  designated  as  a 
botanical  reserve  (Samuel  F.B.  Morse 
Botanical  Reserve)  in  the  1960s  and 
donated  to  DMFF  in  1976.  In  the  early 
1980s,  development  of  the  Poppy  Hills 
Golf  Course  removed  840  Gowen 
cypress  trees  and  surrounded  other 
small  patches  by  fairways.  The 
remaining  portion  of  the  stand  is  on 
lands  designated  as  "open  space",  and 
a  conservation  easement  for  this  area  is 
currently  being  acquired  by  DMFF. 

A  second  smaller  stand  of  Cupressus 
goveniana  ssp.  goveniana 
approximately  16  to  32  hectares  (40  to 
80  acres)  in  size  occurs  10  km  (6  miles) 
to  the  south  near  Gibson  Creek  on  a  60- 
hectare  (150-acre)  parcel  acquired  by  the 
Cahfomia  Department  of  Parks  and 
Recreation  (DPR)  (Point  Lobos  State 
Reserve)  in  1962.  The  very  western  edge 
of  the  stand  is  on  privately  owned 
ranchlands  (Jones  and  Stokes 
Associates,  Inc.  1989).  In  this  stand.  C. 
goveniana  ssp.  goveniana  is  associated 
with  Pinus  radiata  and  chaparral 
species  Griffin  and  Critchfield  1976, 
Vogl  et  a].  1988).  Due  to  the  physical 
inaccessibihty  of  the  Point  Lobos  stand 
and  the  Reserve's  mandate  to  protect 
sensitive  plant  taxa,  the  Point  Lobos 
stand  exhibits  fewer  signs  of  human 
disturbance  than  the  Del  Monte  Forest 
stand. 

Despite  measiues  taken  to  protect  the 
Cupressus  goveniana  ssp.  goveniana 
stand  at  the  Del  Monte  Forest,  such  as 
establishing  the  Morse  Reserve,  the 
opportunities  for  maintaining  a  viable 
long-term  stand  may  be  compromised 
by  die  site's  close  proximity  to 
urbanization.  This  species  is  threatened 
by  habitat  alteration  and  destruction 
due  to  the  influence  of  continued  urban 
development  in  Pebble  Beach  and  to  the 
disruption  of  natural  fire  cycles  as  a 
result  of  fire  suppression  activities.  In 
addition,  the  Del  Monte  Forest  stand  has 
been  invaded  by  aggressive  non-native 
species,  including  Cortaderia  sellanoa 
(pampasgrass)  and  Cytisus 
monspessulanus  (French  broom).  An 
increase  in  such  invasive  afien  plants 
will  undoubtedly  alter  the  composition 
of  the  plant  conununity  and  may 
adversely  affect  C.  goveniana  ssp. 
goveniana.  The  cypress  is  also 


threatened  with  stochastic  (i.e.,  random) 
extinction  due  to  the  small  amount  of 
habitat  occupied  by  the  species. 

Piperia  yadonii  (Yadon's  piperia)  was 
first  collected  by  Leroy  Abrams  in  192& 
in  open  pine  forest  near  Pacific  Grove. 
At  that  time,  it  was  identified  as  Piperia 
unalascensi  (Morgan  and  Ackerman 
1990),  a  polymorphic,  wide-ranging 
species  foimd  from  Alaska  to  Colorado, 
southem  Cahfomia,  and  northwestern 
Mexico.  In  the  most  recent  treatment  of 
the  genus  Piperia,  James  D.  Ackerman 
(1977)  segregated  out  several  long- 
spurred  taxa  fitjm  the  P.  unalascensis 
complex,  but  attempted  no  analysis  of 
the  short-spurred  forms.  Subsequently, 
Morgan  and  Ackerman  (1990) 
segregated  out  two  new  taxa  from  the  P. 
unalascensis  complex.  One  of  these,  P. 
yadonii,  was  named  after  Vemal  Yadon, 
previous  Director  of  the  Museiun  of 
Natural  History  in  Pacific  Grove, 
Monterey  County. 

Piperia  yadonii  is  a  slender  perennial 
herb  in  the  orchid  family  (Orchidaceae). 
Dvuing  the  first  few  years  of  growth,  the 
plant  is  visible  only  by  its  one  or  two 
lanceolate  to  oblanceolate  basal  leaves 
which  die  back  each  winter.  In  matiue 
plants,  the  leaves  are  10  to  15  cm  (4  to 
6  inches)  long  and  2  to  3  cm  (0.8  to  1.2 
inches)  wide.  After  several  yeara  of 
vegetative  growth,  the  plant  sends  up  a 
single  stem  to  80  cm  (31  inches)  tall 
with  flowers  arranged  in  a  dense 
narrow-cylindrical  raceme.  The  flowera 
consist  of  three  petal-like  sepals  and 
three  petals,  which  together  appear  as 
one  flower  containing  six  tepals.  The 
upper  three  tepals  are  basically  green 
and  the  lower  three  white.  The 
lowermost  tepal  is  speciahzed  into  a  Up 
that  is  narrowly  triangular  and  is 
strongly  decurved  sudi  that  the  tip 
nearly  touches  the  spin'  of  the  flower 
(Morgan  and  Ackerman  1990).  Piperia 
yadonii  is  sympatric  with  P.  elegans,  P. 
elongata,  P.  michaelii,  and  P. 
transversa,  but  is  distinguished  bom 
them  by  the  shorter  spur  length,  the 
particular  pattern  of  green  and  white 
floral  markings,  and  the  earUer 
flowering  time  (R  Morgan,  botanical 
consultant,  Soquel,  Cahfomia,  pere. 
comm.,  1992). 

Piperia  yadonii  is  foimd  within 
Monterey  pine  forest  and  maritime 
chaparral  communities  in  northern 
coastal  Monterey  County  from  the 
Monterey  Peninsula  northeast  to  the 
Elkbom  Slough  area.  This  plant  occurs 
primarily  on  sandstone  and  sandy  soils 
that  are  often  poorly  drained,  though 
dry  in  simnner  when  the  plants  are 
flowering  (Morgan  and  Ackerman  1990). 
Six  populations  are  clustered  on  the 
Monterey  Peninsula;  two  are  on  Pebble 
Beach  Company  lands,  two  are  on 


DMFF  lands,  and  two  are  in  city  parks 
in  Pacific  Grove  and  Monterey.  Four 
populations  are  clustered  generally 
between  Pnmedale  emd  Elkhom  Slough; 
three  of  these  are  on  privately  owned 
lands,  including  one  population  on  land 
managed  by  The  Natvue  Conservancy 
(TNC)  (Blohm  Ranch),  and  one  is  on 
County  property  (Manzanita  Coimty 
Park).  Oine  small  population  is  located 
at  the  northernmost  comer  of  Fort  Ord 
near  Marina. 

Recent  surveys  by  Morgan  indicate 
that  the  largest  population,  consisting  of 
approximately  500  individuals,  is 
scattered  along  a  2.1  km  (1.3  mile) 
stretch  of  private  road  in  Pebble  Beach 
(Morgan,  in  litt.,  1992).  One  population, 
located  in  Long  Valley  between 
Pnmedale  and  Elkhom  Slough, 
comprises  approximately  150 
individuals;  the  remaining  populations 
range  in  size  from  a  few  individuals  to 
fewer  than  100  individuals  (Morgan,  in 
litt.,  1992). 

Piperia  yadonii  was  once  more 
abundant  on  the  Monterey  Peninsula. 
Many  historic  collections  were  made 
from  the  Pacific  Grove  area,  which  has 
since  been  urbanized.  It  is  also  likely 
that  the  plant  was  previously  more 
abundant  in  the  Prunedale-Elkhom 
Slough  area;  a  lack  of  historical 
collections  from  this  area  is  probably  a 
reflection  of  the  lower  intensity  of 
botanical  collecting  compared  to  the 
Monterey  Peninsula  area.  Continued 
alteration  and  destruction  of  habitat  due 
to  urban  and  golf  course  development  is 
currently  the  greatest  threat  to  P. 
yadonii.  Other  threats  include 
competition  with  non-native  species, 
roadside  mowing,  and  a  proposed 
reahgnment  of  Highway  101  known  as 
the  Pnmedale  bypass.  The  small 
numbera  of  individuals  and  populations 
also  make  P.  yadonii  vulnerable  to 
stochastic  extinction. 

Potentilla  hickmanii  (Hickmann's 
potentilla)  was  originally  collected  by 
Ahce  E.  Eastwood  in  1900  "near  the 
reservoir  which  suppUes  Pacific  Grove, 
[Monterey  County]  Cahfomia,  along  the 
road  to  Cypress  Point".  The  reference  to 
a  reservoir  could  refer  to  Forest  Lake  in 
Pebble  Beach  but  more  likely  refers  to 
the  Pacific  Grove  reservoir  (Ferreira 
1992b).  Eastwood  (1902)  described  the 
species  2  yeara  later,  naming  it  after  J. 
B.  Hickman  who  was  her  guide  on  that 
collecting  trip.  ^ 

Potentilla  hickmanii  is  a  small 
perennial  herb  in  the  rose  family 
(Rosaceae)  that  annually  dies  back  to  a 
woody  taproot.  The  leaves  are  pinnately 
compound  into  generally  six  paired, 
palmately  cleft  leaflets  each  2  to  8  mm 
(0.08  to  0.3  inches)  long  and  1  to  3  mm 
(0.04  to  0.1  inches)  wide.  Several 


reclining  stems  8  to  15  cm  (3  to  6 
inches)  long  support  two  to  four 
branched  cymes  (flowering  stems)  each 
of  which  is  one-  to  two-flowered.  The 
flowere  consist  of  5  ovate  to  obtuse 
sepals  6  mm  (0.23  inches)  long;  yellow 
obcordate  petals  6  mm  (0.23  inches) 
long  and  5  mm  (0.19  inches)  wide;  and 
20  stamens  (Abrams  1944,  CNPS  1987). 
Potentilla  hickmanii  is  separated  from 
two  other  potentiUas  that  occur  on  the 
Monterey  Peninsula  (P.  egedii  var. 
grandis  and  P.  glandulosa)  by  a 
combination  of  its  small  stature,  leaflet 
size  and  shape,  and  color  of  the  petals. 

Only  three  historical  locations  for  the 
plant  are  knovm  (CDFG  1992).  A 
collection  was  made  by  Ethel  K.  Crum 
in  1932,  apparenUy  in  the  vicinity  of 
Eastwood's  original  collection.  Ferreira 
(1992b)  surveyed  the  area  surrounding 
the  Pacific  Grove  reservoir  in  1992,  but 
found  no  Potentilla  hickmanii  plants  or 
suitable  habitat  for  the  species.  A 
second  location  was  observed  by  E.G. 
Suttliffe  at  Moss  Beach  near  Half  Moon 
Bay,  San  Mateo  County,  in  1933.  This 
occurrence  is  presumed  to  be  extirpated 
by  urban  development  in  the  Half  Moon 
Bay  area. 

Potentilla  hickmanii  is  currently 
known  from  only  one  location,  on  the 
westem  Monterey  Peninsula,  in  a 
meadow  opening  within  Monterey  pine 
forest.  Loamy  fine  sandy  soils  support  a 
meadow  community  of  non-native 
grasses  and  several  introduced  and 
native  herbs.  A  total  of  24  individuals 
of  P.  hickmanii  were  located  during 
1992  surveys,  9  of  which  are  within  a 
small  exclosure  constructed  by  the 
Pebble  Beach  Company  to  protect  the 
plants;  the  other  15  are  located  within 
30  m  (100  ft)  of  the  exclosure  (Ferreira 
1992b).  The  Pebble  Beach  Company  has 
maintained  management  responsibiUties 
for  the  meadow,  though  ownership  of 
the  land  has  been  transferred  to  the  Del 
Monte  Forest  Foundation.  Potentilla 
hickmanii  is  currenUy  threatened  with 
alteration  of  habitat  resulting  from 
recreational  activities.  The  meadow, 
called  Indian  Village,  is  available  for  use 
by  residents  of  Pacific  Grove  and  has 
been  developed  as  an  outdoor 
recreational  park.  The  extremely  small 
numbers  of  individual  plants  and 
populations  also  make  P.  hickmanii 
vulnerable  to  stochastic  extinction. 

Trifolium  trichocalyx  (Monterey 
clover)  is  a  member  of  the  pea  family 
(Fabaceae).  The  genus  Trifolium  is  well- 
represented  in  North  America,  vdth 
approximately  50  species  recognized  in 
Cahfomia  (Munz  1959).  Members  of  this 
herbaceous  genus  are  characterized  by 
the  palmately  three-fohate  leaves  (hence 
the  name  Trifolium)  and  flowers  in 
spheroid  or  oblong  heads. 
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Trifolium  trichocalyx  was  first 
collected  by  Amos  A.  Heller  "in  sandy 
pine  woods  about  Pacific  Grove"  in 
1903,  and  described  by  him  the 
following  year  (Heller  1904).  Laura  F. 
McDermott  (1910)  considered  the  taxon 
a  variety  of  T.  oliganthum  in  her 
treatment  of  the  genus,  but  this  was  not 
recognized  in  subsequent  floras. 
Axehod  (1982)  deferred  to  Gillett's 
suggestion  that  T.  trichocalyx  is  a 
sporadic  hybrid  between  T. 
miCTocephalum  and  T.  variegatum  and 
recommended  removing  it  fi^m  the  Ust 
of  taxa  considered  Monterey  endemics. 
This  view  was  challenged  by  Vernal 
Yadon  (in  litt.,  1983)  who  had  grown  T. 
trichocalyx  and  observed  that  it 
consistently  produces  up  to  seven  seeds 
per  pod,  while  both  piu^orted  parents 
were  two-seeded  taxa.  Trifolium 
trichocalyx  has  continued  to  be 
recognized  as  a  distinct  taxon  by 
Abrams  (1944),  Munz  (1959),  Howitt 
and  Howell  (1964)  and  Isely  (1993)  and 
is  accepted  as  such  by  the  Service. 

Trifolium  trichocalyx  is  a  much- 
branched  prostrate  annual  herb  with 
leaflets  that  are  obovate-cuneate,  0.4  to 
1.2  cm  (0.2  to  0.5  inches)  long,  tnmcate 
or  shallowly  notched  at  the  apex,  and 
spinulose-denticulate  along  the  margins. 
The  numerous  flowers  are  clustered  into 
heads  subtended  by  a  laciniate-toothed 
involucre.  The  calyces  are  7  mm  (0.3 
inches)  long,  toothed,  and 
conspicuously  pilose;  the  purple 
corollas  scarcely  equal  the  length  of  the 
calyx;  the  deciduous  seed  pods  enclose 
up  to  seven  seeds.  The  plant  can  be 
quite  inconspicuous,  as  the  prostrate 
branches  may  be  only  3  to  4  cm  (1.2  to 
1.6  inches)  long.  With  favorable 
conditions,  however,  branches  may 
reach  a  length  of  20  to  30  cm  (8  to  12 
inches)  (Abrams  1944,  Yadon,  in  litt., 
1983).  Branches  from  one  large  plant 
may  spread  through  the  forest  litter  and 
give  the  appearance  of  many  plants.  Of 
the  four  species  of  Trifolium  growing  on 
Huckleberry  Hill,  all  except  T. 
trichocalyx  contain  two  seeds  per  pod. 
Trifolium  trichocalyx  is  ciurently 
known  fium  only  one  area,  Hucldeberry 
Hill,  covering  approximately  16  hectares 
(40  acres)  (Ferreira  1992c)  on  the 
Monterey  Peninsula.  The  plant  occiu^ 
in  openings  within  Monterey  pine  forest 
on  poorly  drained  soils  consisting  of 
coarse  loamy  sands.  Trifolium 
trichocalyx  appears  to  be  a  fire-follower, 
taking  advantage  of  the  reduced  forest 
cover  for  the  firet  few  years  after  a  fire, 
and  then  becoming  more  scarce  as  it  is 
shaded  out  or  outcompeted  as  the  forest 
community  recovers.  Heller's  collection 
in  1903  was  made  2  years  after  a  fire  in 
the  area.  Only  scattered  individuals 


were  reported  by  Theodore  Niehaus  in 
1973  and  1979  and  by  Yadon  in  1980  in 
forest  openings  or  edges  (CDFG  1992). 
One  of  these  sites  is  presumed  to  have 
been  extirpated  when  Poppy  Hills  Golf 
Course  was  developed  in  1980;  the  other 
two  are  within  the  boundaries  of  the 
Morse  Botanical  Reserve. 

Surveys  for  Trifolium  trichocalyx 
were  conducted  in  1988.  No  plants  were 
foimd  at  the  locations  previously 
reported  by  Niehaus  and  Yadon. 
However,  several  himdred  to  1,000 
plants  were  scattered  throughout  the 
1987,  80-ha  (200-acre)  bum  near 
Huckleberry  Hill,  just  to  the  east  of  the 
historical  locations  (CDFG  1992).  No  T. 
trichocalyx  were  foimd  during  a  1992 
survey  of  this  area,  probably  because  the 
dense  cover  of  Pinus  radiata  (Monterey 
pine)  seedlings  and  resprouting 
chaparral  species  did  not  allow  the 
clover  to  persist.  While  no  Uving  plants 
of  T.  trichocalyx  ciurently  exist  in 
native  habitat,  it  is  expected  that  a 
seedbank  will  persist  in  the  soil  until  ■ 
they  are  "released"  again  by  a  fire  event. 
Major  threats  to  the  continued  existence 
of  Trifolium  trichocalyx  include 
alteration  of  natural  fire  cycles,  a 
proposed  development  that  overlaps 
with  the  southern  portion  of  the  habitat 
for  the  clover  (as  mapped  in  1988),  and 
stochastic  extinction  due  to  the  small 
amount  of  remaining  habitat  and  the 
ephemeral  natine  of  the  plant's 
rejmpearance  after  fires. 

The  black  legless  lizard  was  originally 
described  by  Fischer  in  1885  as  Anniella 
nigra  (Fischer  1885  in  Miuphy  and 
Smith  1991).  It  differs  fixjm  the  silvery 
legless  lizard,  A.  pulchra,  in  having  a 
darker  dorsum,  shorter  tail,  and  longer 
preanal  scales.  Currently,  the  black 
legless  lizard  is  considered  a  subspecies 
of  A.  pulchra  (Bezy  et  al.  1977).  a 
species  with  a  range  extending  from  the 
San  Francisco  Bay  area  south  through 
western  California  to  northern  Baja 
Cahfomia,  Mexico.  Himt  (1983)  revised 
the  taxonomy,  changing  the  name  of  the 
black  legless  lizard  to  A.  nigra  nigra  and 
the  silvery  legless  lizard  to  A.  nigra 
argenteum.  However,  this  nomenclature 
was  not  widely  accepted.  The 
International  Commission  on  Zoological 
Nomenclature  has  been  petitioned  to 
conserve  the  name  Anniella  pulchra 
nigra  (Murphy  and  Smith  1985, 1991); 
the  Commission  has  not  yet  responded 
with  an  official  position  on  the  subject. 
The  Service  accepts  the  more  widely 
accepted  treatment  of  the  black  legless 
Uzard  as  A.  pulchra  nigra. 

Anniella  pulchra  nigra  has  been 
collected  primarily  fi-om  coastal  areas  of 
the  Monterey  Peninsula  and  Monterey 
Bay  between  the  Salinas  and  Carmel 
Rivers  (Bury  1985,  Miller  1943). 


Anniella  with  dark  dorsiuns,  possibly 
intergrades  writh  the  silvery  legless 
lizard,  have  been  collected  north  of  the 
Salinas  River  and  more  than  160  km 
(100  miles)  to  the  south  in  the  Morro 
Bay  and  Pismo  Beach  areas  (Miller 
1943);  the  taxonomy  of  Anniella  in 
these  intergrade  areas  is  unclear.  Miller 
(1943)  and  Bury  (1985)  considered  the 
black  legless  lizard  to  be  restricted  to 
the  coastal  area  between  the  Salinas  and 
Carmel  Rivers.  Bezy  and  others  (1977) 
showed  the  black  legless  lizard  as 
occurring  in  the  Monterey  area  and 
somewhat  south,  while  Stebbins  (1985) 
considered  the  distribution  of  this  taxon 
to  be  the  Monterey  Peninsula,  Monterey 
Bay,  and  Monro  Bay.  All  of  these  authors 
agree  that  coastal  specimens  of  Anniella 
fi-om  between  the  Salinas  and  Carmel 
Rivers  are  black  legless  lizards.  As  a 
result,  this  proposal  applies  only  to  A. 
p.  nigra  fi-om  this  area  and,  specifically, 
the  range  of  this  taxon  as  described  by 
Miller  (1943)  and  Bury  (1985). 

Based  on  electrophoretic  analyses  of 
Anniella  pulchra  nigra  individuals 
collected  fi-om  the  vicinity  of  Asilomar 
on  the  Monterey  Peninsula  and  Fort  Ord 
on  Monterey  Bay,  Bezy  and  others 
(1977)  demonstrated  that  genetic 
distance  between  A.  p.  nigra  and  A.  p. 
pulchra  was  consistent  with  subspecific 
classification.  Further  electrophoretic 
work  has  demonstrated  genetic 
diflerences  between  dark  morphs  of  A. 
p.  pulchra  from  Morro  Bay  and  the  A. 
p.  nigra  fi-om  the  Monterey  Peninsula 
(Rainey  1984).  This  latter  work  also 
revealed  considerable  difiierences  in 
allele  frequencies  among  sites  on  the 
Monterey  Peninsula,  indicating  genetic 
subdivisions  even  within  that  limited 
area.  The  emergence  of  a  distinct  form 
of  Anniella  on  the  Monterey  Peninsula 
probably  occiirred  when  the  Peninsula 
was  isolated  from  the  mainland  as  an 
island.  Also,  the  Peninsula  at  one  time 
extended  farther  to  the  north,  providing 
greater  geographic  isolation  than  at 
present.  In  post-Pleistocene  times  there 
were  also  large  rivers  and  bays  in 
lowland  areas  which  may  have  further 
isolated  populations  of  Anniella  (Bury 
1985). 

The  black  legless  lizard  [Anniella 
pulchra  nigra]  is  a  burrowong,  limbless 
lizard  about  the  diameter  of  a  pencil  and 
reaches  a  maximum  length  of  about  23 
cm  (9  inches).  It  has  a  black  or  dark 
brown  dorsum  (hatchlings  are  Ught 
colored)  and  is  yellow  ventrally  (Fisher 
1934,  Gans  et  al.  1992,  Hunt  in  prep., 
Stebbins  1985).  This  species  is 
distinguished  from  the  silvery  legless 
lizard  (A.  p.  pulchra)  by  dark  dorsal 
coloration,  lower  dorsal  caudal  scale 
count,  and  a  relatively  short  tail  [Bezy 


et  al.  1977,  Bury  and  Com  1984,  Himt 
1983,  Miller  1943). 

Bury  (1985)  surveyed  most  potential 
habitat  for  the  black  legless  lizard,  as 
well  as  sites  as  far  south  as  Morro  Bay 
and  north  to  Ano  Nuevo  State  Reserve 
in  San  Mateo  County  where  intergrades 
might  occur.  Black  legless  lizards  were 
found  at  17  sites,  all  of  which  lie  on  or 
near  approximately  45  km  (28  miles)  of 
coastline  between  the  Salinas  and 
Carmel  Rivers.  Key  sites  included  City 
of  Monterey  lands  south  of  Salinas  River 
National  Wildlife  Refuge,  Marina  State 
Beach,  and  Fort  Ord,  all  on  Monterey 
Bay;  and  several  smaller  areas  on  the 
Monterey  Peninsula,  including  dimes  or 
sandy  areas  at  the  U.S.  Navy  Post- 
graduate School,  Monterey  State  Beach, 
Point  Pinos,  Asilomar  State  Beach, 
Spanish  Bay,  and  Carmel  State  Beach. 
The  largest  population  of  the  black 
legless  lizard  on  federal  land  is  on  the 
Fort  Ord  property.  This  miUtary  base  is 
undergoing  closure;  much  of  the  land 
will  be  transferred  to  State  and 
University  ownership,  and  habitat 
management  plans  that  call  for  the 
protection  of  the  lizard  will  be 
developed. 

Witmn  the  very  limited  range  of  the 
black  legless  lizard,  habitat  destruction 
due  to  urbanization,  particularly  on  the 
Monterey  Peninsula,  has  severely 
reduced  the  distribution  of  this  lizard. 
About  60  percent  of  all  localities  that 
historically  supported  black  legless 
lizards  no  longer  contain  suitable 
habitat  (Lawrence  E.  Hunt,  University  of 
Cahfomia,  Santa  Barbara,  pers.  comm., 
1993).  Remaining  habitat  is  degraded  by 
human  trampling,  sand  mining, 
vehicular  use,  and  introduction  of 
exotic  plants,  particularly  Carpobrotus 
edulis  (hottentot  fig)  and  related  species 
and  Ammophila  arenaria  (Marram 
I     grass).  Remaining  habitat  has  also  been 
fiagmented  by  highways  and  other 
forms  of  development  (Bury  1985). 

Previous  Federal  Action 

Federal  government  action  on  the  five 
plants  began  as  a  result  of  section  12  of 
the  Endangered  Species  Act  of  1973. 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct.  This 
report,  designated  as  House  Document 
No.  94-51.  was  presented  to  Congress 
on  January  9. 1975.  In  that  report. 
Astragalus  tener  var.  titi,  Potentilla 
hickmanii,  and  Trifolium  trichocalyx 
were  recommended  for  endangered 
status.  On  July  1, 1975.  the  Service 
pubUshed  a  notice  in  the  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  the  report  as  a  petition  within  the 
context  of  section  4(c)(2)  (now  section 


4(b)(3)(A))  of  the  Act,  and  of  the 
Service's  intention  thereby  to  review  the 
status  of  the  plant  taxa  named  therein. 
The  above  three  taxa  were  included  in 
the  July  1, 1975  notice.  On  June  16, 
1976,  Qie  Service  published  a  proposal 
in  the  Federal  Re^er  (42  FR  24523)  to 
determine  approximately  1,700  vascular 
plant  species  to  be  endangered  species 
pursuant  to  section  4  of  the  Act. 
Astragalus  tener  var.  titi,  Potentilla 
hickmanii,  and  Trifolium  trichocalyx 
were  included  in  the  June  16, 1976, 
Federal  Register  proposal. 

General  comments  received  in 
relation  to  the  1976  proposal  were 
summarized  in  an  April  26, 1978,    " 
Federal  Register  publication  (43  FR 
17909).  The  Endangered  Species  Act 
Amendments  of  1978  required  that  all 
proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  those  proposals  already  more 
than  2  years  old.  In  the  December  10, 
1979,  Federal  Register  (44  FR  70796), 
the  Service  pubUshed  a  notice  of 
withdrawal  of  the  portion  of  the  June  6, 
1976.  proposal  that  had  not  been  made 
final,  along  with  four  other  proposals 
that  had  expired. 

The  Service  published  an  updated 
notice  of  review  for  plants  on  Etecember 
15, 1980  (45  FR  82480).  This  notice 
included  Astragalus  tener  var.  titi, 
Potentilla  hickmanii,  and  Trifolium 
trichocalyx  as  category- 1  species. 
Category- 1  species  are  taxa  for  which 
data  in  the  Service's  possession  are 
sufficient  to  support  proposals  for 
listing.  On  November  28, 1983,  the 
Service  published  in  the  Federal 
Register  a  supplement  to  the  Notice  of 
Review  (48  FR  53640);  the  plant  notice 
was  again  revised  September  27, 1985 
(50  FR  39526).  In  both  of  these  notices. 
Astragalus  tener  var.  titi,  Potentilla 
hickmanii,  and  Trifolium  trichocalyx 
were  included  as  category-2  species. 
Category-2  species  are  taxa  for  which 
data  in  the  Service's  possession  indicate 
listing  may  be  appropriate,  but  for 
which  additional  data  on  biological 
vulnerability  and  threats  are  needed  to 
support  a  proposed  rule.  In  the  1985 
notice,  Cupressus  goveniana  ssp. 
goveniana  (as  Cupressus  goveniana)  was 
also  included  for  the  first  time  as  a 
category-2  species.  On  Febmary  21, 
1990  (55  FR  6184),  the  plant  notice  was 
again  revised,  and  Astragalus  tener  var. 
titi,  Potentilla  hickmanii,  and  Trifolium 
trichocalyx  were  included  as  category- 1 
species,  primarily  because  of  additional 
survey  information  supphed  by  the 
Cahfomia  Natural  Diversity  Data  Base, 
which  indicated  that  the  extremely 
limited  populations  of  these  taxa  made 
them  particularly  vulnerable  to  impacts 
fit>m  a  number  of  human  activities  and 


naturally  caused  stochastic  events. 
Those  three  species  also  appeared  as 
category  1  species  in  the  current  plant 
notice  of  review  (Septamber  30, 1993; 
58  FR  51144).  Cupressus  goveniana  ssp. 
goveniana  was  retained  as  a  category-2 
species  in  the  1990  and  1993  notices  of 
review. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  findings  on 
certain  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b)(1) 
of  the  1982  amendments  further 
requires  that  all  petitions  pending  on 
October  13, 1982,  be  treated  as  having 
been  newly  submitted  on  that  date.  "This 
was  the  case  for  Astragalus  tener  var. 
titi,  Potentilla  hickmanii,  and  Trifolium 
trichocalyx  because  the  1975 
Smithsonian  report  was  accepted  as  a 
petition.  On  October  13, 1983,  the 
Service  found  that  the  petitioned  Usting 
of  these  species  was  warranted  but 
precluded  by  other  pending  Usting 
actions,  in  accordance  with  section 
4(b)(3)(B)(iii)  of  the  Act;  notification  of 
this  finding  was  pubUshed  on  January 
20, 1984  (49  FR  2485).  Such  a  finding 
requires  the  petition  to  be  recycled, 
pursuant  to  section  4(b)(3)(C)(i)  of  the 
Act.  In  October  1984.  1985,  1986, 1987, 
1988, 1989, 1990,  1991  and  1992,  the 
Service  found  that  the  petitioned  Usting 
of  Astragoyus  tener  var.  titj,  Potentilla 
hickmanii,  and  Trifolium  trichocalyx 
was  warranted,  but  that  the  listing  of 
these  species  was  precluded  by  other 
pending  proposals  of  higher  priority. 
PubUcation  of  this  proposal  constitutes 
the  final  finding  for  the  petitioned 
actions  on  these  three  species. 

The  portion  of  this  proposal  to  Ust 
Piperia  yadonii  is  largely  based  on 
scientific  and  commercial  information 
on  the  species,  unpublished  reports 
from  the  CaUfomia  Department  of  Fish 
and  Game,  and  information  submitted 
by  Randall  Morgan,  which  provides 
sufficient  information  to  support  a 
proposed  rule  to  list  this  species  as 
endangered.  Piperia  yadonii  first 
appeared  as  a  candidate  in  the  1993 
notice  of  review  (58  FR  51144)  in 
category  1. 

A  reevaluation  of  the  existing  data  on 
the  status  of  Cupressus  goveniana  ssp. 
goveniana  and  threats  to  its  continued 
existence  provides  sufficient 
information  to  support  a  proposal  to  list 
this  species  as  threatened. 

In  its  original  Review  of  Vertebrate 
WildUfe,  pubUshed  in  the  Federal 
Register  on  December  30, 1982  (47  FR 
58454),  the  Service  included  the  black 
legless  Uzard  as  a  category-2  candidate 
for  Usting.  Subsequent  revised 
candidate  lists  pubUshed  September  18, 
1985  (50  FR  37958);  January  6. 1939  (54 
FR  554);  and  November  21, 1991  (56  FR 
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58804),  also  included  this  taxa  as  a 
category-2  candidate.  New  information 
on  the  extent  of  habitat  loss  and  the 
effects  of  Carpobrotus  edulis  (hottentot 
fig)  on  habitat  quality  now  support  a 
proposed  rule  to  list  this  species  as 
endangered. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Endangered  Species 
Act  (16  U.S.C.  1533)  and  regulations  (50 
CFR  Part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  set  forth  the  procediues  for  adding 
species  to  the  Federal  Lists.  A  species 
may  be  determined  to  be  an  endangered 
or  threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Astragalus  tener  Gray  var. 
titi  (Eastw.)  Bameby  (coastal  dimes 
milk-vetch),  Cupressus  goveniana  Gord. 
ssp.  goveniana  (Gowen  cypress),  Piperia 
yadonii  Morgan  &  Ackerman  (Yadon's 
piperia),  Potentilla  bickmanii  Eastw. 
(Hickman's  potentiUa),  Trifolium 
trichocalyx  Heller  (Monterey  clover), 
and  the  black  legless  lizard  (Anniella 
pulchra  nigra  Fischer)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Three  of  the  plant  taxa —  Astragalus 
tener  var.  titi,  Potentilla  bickmanii,  and 
Trifolium  tricbocalyx— occur  solely  on 
the  Monterey  Peninsula.  The  largest  of 
two  Cupressus  goveniana  ssp. 
goveniana  stands  occurs  on  the 
Monterey  Peninsula,  as  does  the  largest 
population  of  Piperia  yadonii.  Habitat 
for  all  five  plant  taxa  has  been  altered, 
destroyed,  and  fragmented  by  the 
subdivision  of  residential  lots  and 
conversion  to  golf  courses  and  other 
recreational  facilities. 

Of  the  approximately  4,000  hectares 
(ha)  (10,000  acres)  of  Monterey  Pine 
forest  mapped  on  the  Peninsula  by  the 
U.S.  Forest  Service  in  the  1930s,  less 
than  10  percent  remains.  This  remaining 
10  percent  is  comprised  of  scattered 
islands  of  forest,  the  largest  of  which  are 
a  few  hundred  hectares  (several 
hundred  acres)  in  size.  The  Pebble 
Beach  Company  is  cvurently  developing 
a  proposal  to  convert  277  ha  (685  acres) 
into  1 7  residential  subdivisions,  another 
golf  course,  and  associated  recreational 
facilities  (Pebble  Beach  Company  1992). 
Several  of  these  subdivisions  could 
remove  individuals  or  clumps  of 
Cupressus  goveniana  ssp.  goveniana 
that  currently  survive  as  islands  of 
native  vegetation  within  the  golf  course 
landscape.  A  planned  subdivision  is 
adjacent  to  occurrences  of  T.  trichocalyx 
and  Astragalus  tener  var.  titi  at  the 


Indian  Village  site.  Several  of  the 
planned  subdivisions  may  adversely 
affect  Piperia  yadonii. 

Additional  development  in  Pebble 
Beach  is  ciurently  being  planned  that 
may  affect  habitat  for  C.  goveniana  ssp. 
goveniana,  P.  yadonii,  and  T. 
trichocalyx  (Pebble  Beach  Company 
1992).  A  hospice  facility,  to  be  built  on 
lands  donated  by  the  Pebble  Beach 
Company  and  recently  approved  by  the 
aty  of  Monterey,  will  remove  a  portion 
of  a  population  of  P.  yadonii  (Earth 
Metrics  Inc.  1992).  Maintenance  of 
facilities,  including  mowing  of  golf 
courses  and  roadsides  can  indirectly 
affect  A.  tener  var.  titi,  P.  bickmanii,  and 
P.  yadonii. 

The  black  legless  lizard  was  never 
widely  distributed.  It  is  still  extant 
within  its  reuige  between  the  Salinas  and 
Carmel  Rivers;  however,  much  of  the 
coastal  sandy  plains  and  dunes  that 
were  historic  habitat  for  this  lizard  have 
been  converted  to  urban  or  other  uses, 
particularly  on  the  Monterey  Peninsula. 
Although  precise  estimates  are 
unavailable,  in  1984  Bury  found  fewer 
than  35  hectares  (86  acres)  of  suitable 
habitat  for  this  species  on  the  Monterey 
Peninsula  (Biuy  1985).  Another  10  to  14 
ha  (25  to  35  acres)  of  potentially  suitable 
habitat  existed  near  Fan  Shell  Beach  on 
the  Monterey  Peninsula  but  was  not 
surveyed  at  the  time  (R.B.  Bury, 
National  Biological  Survey,  Ft.  Collins, 
Colorado,  pars,  comm.,  1993).  This 
habitat  is  still  intact,  but  remains  to  be 
surveyed  (T.  Moss,  Asilomar  State 
Beach,  California,  pars,  comm.,  1993).  In 
reference  to  the  Monterey  PeninsiUa, 
Bury  (1985)  states  that  "prior  habitat 
was  much  more  extensive  but  has  been 
obliterated  by  urbanization,  roadways, 
sand  mining,  and  other  surface- 
modifying  activities." 

On  Monterey  Bay,  south  of  the  Salinas 
River,  Bury  (1985)  identified  about  374 
hectares  (925  acres)  of  potential 
Anniella  pulchra  nigra  habitat,  but 
nearly  all  areas  examined  were 
impacted  by  one  or  more  human  uses 
suspected  of  negatively  impacting 
legless  lizard  habitat  and  populations, 
including  sand  mining,  human 
trampling,  military  activities,  and  off- 
road  vehicle  activities.  The  largest 
contiguous  tract  of  black  legless  lizard 
habitat  exists  at  Ford  Ord,  although 
estimates  on  the  extent  of  habitat  differ. 
Estimates  of  suitable  habitat  at  Fort  Ord 
vary  from  190  hectares  (470  acres)  (Biuy 
1985)  to  1,206  hectares  (2,980  acres) 
(U.S.  Army  Corps  of  Engineers  1993). 
The  latter  figure  is  based  primarily  on 
potentially  suitable  habitat  in  which  the 
presence  of  the  black  legless  lizard  has 
not  been  confirmed.  Additional  suitable 
habitat  existed  in  1984  on  unsiuveyed 


private  lands  on  Monterey  Bay.  but  this 
habitat  was  of  limited  distribution,  in 
very  small  parcels,  and  subject  to 
development  (R.B.  Biuy,  pers.  comm., 
1992). 

Exact  amount  of  habitat  loss 
throughout  the  range  since  1984  has  not 
been  quantified  (R.B.  Bury,  pers.  comm., 
1993;  T.  Moss,  pers.  comm.,  1993).  Of 
27  localities  fi-om  which  legless  lizards 
have  been  collected  between  the  Salinas 
and  Carmel  Rivers,  only  10  or  11  still 
contain  suitable  habitat  (L.  E.  Hunt, 
pers.  comm.,  1993). 

Although  heavily  impacted  by 
military  activities,  the  largest  acreage  of 
remaining  suitable  habitat  for  the  black 
legless  lizard  identified  by  Bury  (1985) 
occurs  at  Fort  Ord.  This  U.S.  Army  base 
is  scheduled  to  be  closed,  with  the 
closure  process  occurring  over  a  period 
of  several  years.  Activities  associated 
with  the  closure  process,  such  as 
disposal  (sale  of  the  land)  and  clean-up, 
could  adversely  affect  the  species.  The 
future  disposition  of  the  land  is 
unknown  at  this  time,  however,  it  is 
likely  that  some  portion  of  the  base  will 
be  acquired  by  the  private  sector  for 
development.  Planned  development  at 
Sand  City,  adjacent  to  Fort  Ord,  would 
result  in  a  loss  of  black  legless  lizard 
habitat,  although  restoration  and  long- 
term  conservation  of  lands  set  aside  for 
Smith's  blue  butterfly  {Ephilotes 
enoptes  smithi).  a  federally  listed 
endangered  species,  would  enhance  the 
value  of  remaining  habitat  within  Sand 
City  for  this  lizard. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Overutilization  is  not  currently 
knovra  to  be  a  factor  for  the  five  plant 
taxa,  but  unrestricted  collecting  for 
scientific  or  horticultural  purposes  or 
excessive  visits  by  individuals 
interested  in  seeing  rare  plants  could 
result  bom  increased  publicity 
following  publication  of  this  proposal.  ' 
Piperia  yadonii,  like  many  other  orchids 
and  showy-flowered  monocots,  may  be 
particularly  vulnerable  to  collecting  by 
amateur  and  professional 
horticulturalists  due  to  the  plant's 
attractive  flower  and  the  ease  with 
which  it  can  be  transplanted. 

Vandalism  is  a  potential  threat  for 
these  plant  species.  The  sites  that  these 
plants  inhabit  could  be  easily 
vandalized,  resulting  in  the  destruction 
of  the  plants.  Many  of  the  sites  where 
these  plants  exist  are  small  and  easily 
accessible,  increasing  their 
susceptibility  to  destruction. 

Although  the  black  legless  lizard  is  of 
interest  to  many  people  because  it  is  an 
unusual  reptile,  overutilization  does  not 


appear  to  be  a  factor  threatening  the 
species  (Bury  1985).  The  State  of 
California  prohibits  taking  or  possession 
of  black  legless  lizards  without  a  special 
peimit  (see  Factor  D).  Federal  listing 
could  raise  the  interest  in  this  animal 
among  reptilian  trade  markets  and 
increase  the  threat  of  collection.  Interest 
in  the  species  among  reptile  collectors 
could  pose  a  serious  threat  to 
populations  that  contain  few 
individuals. 

C.  Disease  or  Predation 

Disease  and  predation  are  not  known 
to  be  factors  affecting  the  five  plant  taxa 
being  proposed  as  endangered.  Several 
references  discuss  diseases  that  affect 
cypresses  (Peterson  1967,  Wegener 
1948).  However,  diseases,  such  as  the 
oak  root  fungus  [Armillariella  mellea) 
and  the  canker-producing  strain  of 
Comyeum,  primarily  seem  to  attack 
cypresses  planted  outside  of  their  native 
range  and  in  nursery  settings  (Wegener 
1948).  No  signs  of  disease  or  predation 
have  been  noted  by  biologists  familiar 
with  the  two  Cupressus  goveniana  ssp. 
goveniana  stands  (Jim  Griffin,  Research 
Botanist,  Hastings  Natural  History 
Reservation,  Cannel  Valley,  CA,  pers. 
comm.,  1992,  Yadon,  pers.  comm., 
1992). 

The  bl^ck  legless  lizard  has  no  known 
diseases,  and,  although  it  harbors  some 
internal  parasites  (Hunt  and 
vanLobenSels  in  press  in  Bury  1985), 
populations  of  this  lizard  do  not  seem 
to  be  negatively  affected  by  either 
disease  or  parasites.  Many  lizards  have 
broken  or  scarred  tails,  indicating 
possible  attempted  predation  (Bury 
1985).  Miller  (1944)  indicated  predation 
by  feral  house  cats  may  affect  some 
populations. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Under  the  Native  Plant  Protection  Act 
(California  Fish  and  Game  Code  section 
1900  et  seq.)  and  the  California 
Endangered  Species  Act  (California  Fish 
and  Game  Code  section  2050  et  seq.), 
the  California  Fish  and  Game 
Commission  has  listed  Astragalus  tener 
var.  titi,  Potentilla  hickmaiiii,  and 
Trifolium  trichocalyx  as  endangered. 
Piperia  yadonii  and  Cupressus 
goveniana  ssp.  goveniana  are  on  List  IB 
of  the  California  Native  Plant  Society's 
(CNPS)  Inventory  (CNPS  1992), 
indicating  that,  in  accordance  with 
section  1901,  of  the  CaUfomia 
Department  of  Fish  and  Game  Code,  it 
is  eligible  for  State  listing.  Though  both 
the  Native  Plant  Protection  Act  and  the 
California  Endangered  Species  Act 
prohibit  the  "take"  of  State-listed  plants 
(section  1908  and  section  2080),  State 


law  appears  to  exempt  the  taking  of 
such  plants  via  habitat  modification  or 
land  use  change  by  the  landovnier.  After 
the  California  Department  of  Fish  and  ^ 
Game  notifies  a  landowner  that  a  State- 
listed  plant  grows  on  his  or  her 
property,  State  law  requires  only  that 
the  landowner  notify  the  agency  "at 
least  10  days  in  advance  of  changing  the 
land  use  to  allow  salvage  of  such  plant" 
(section  1913). 

The  Pebble  Beach  Company,  the 
primary  landov^rner  on  the  Monterey 
Peninsula,  has  developed  policy  to 
protect  sensitive  species  and  habitats  for 
current  management  activities,  as  well 
as  planning  of  future  development 
(Fryberger,  in  lift.,  1992).  While  portions 
of  die  Astragalus  tener  var.  titi 
population  and  the  Potentilla  bickmanii 
population  have  been  fenced  off,  the 
remaining  portions  remain  vulnerable  to 
disturbance.  No  specific  protection 
currently  exists  for  Piperia  yadonii. 
Cupressus  goveniana  ssp.  goveniana 
and  habitat  for  T.  trichocalyx  are 
partially  protected  by  the  restriction  on 
development  within  the  Morse  Reserve. 
However,  development  of  a  golf  course 
in  the  early  1980s  removed  a  significant 
number  of  C.  goveniana  ssp.  goveniana 
trees  and  fiagmented  the  remaining 
habitat.  Envelopment  is  currenUy  being 
planned  within  historical  habitat  for 
both  of  these  taxa  adjacent  to  the 
Reserve. 

A  management  plan  for  Point  Lobos 
State  Park  (California  Department  of 
Parks  and  Recreation  1979)  states  that 
the  major  management  effort  within  the 
preserve  will  be  "management  toward 
the  pristine  state,  that  is,  the  state  the 
ecosystem(s)  would  have  achieved  if 
European  man  had  not  interfered,"  but 
also  to  provide  limited  public  access  to 
the  Cupressus  goveniana  ssp.  goveniana 
area.  The  stand  is  currently  protected 
fi'om  human  disturbance  by  virtue  of  its 
isolation  and  lack  of  public  access,  but 
the  acquisition  of  key  parcels  now  in 
private  ownership  may  allow  for 
development  of  limited  public  access. 
Any  future  development  on  adjacent 
private  parcels  may  increase  the 
vulnerability  of  C.  goveniana  ssp. 
goveniana  to  human  disturbance. 

The  black  legless  lizard  is  listed  as  a 
protected  reptile  under  Section  650  of 
the  California  Sport  Fishing  regulations. 
Except  under  special  permit  from  the 
Cahfomia  Department  of  Fish  and 
Game,  collection  of  black  legless  lizards 
is  prohibited  by  the  State  of  CaUfomia. 
The  habitat  of  this  species,  however,  is 
not  specifically  protected  by  any  State 
or  Federal  regulation.  Land  use  on  black 
legless  lizard  habitat  is  controlled  by 
local  zoning,  California  State  Park 
regulations  on  State  parks  such  as 


Marina  and  Monterey  State  Beaches, 
and  land  management  practices  on 
Federal  lands,  including  the  Salinas 
River  National  Wildlife  Refuge,  Fort 
Ord,  and  the  Naval  Post-graduate 
School.  The  black  legless  lizard  is  often 
given  special  consideration  in  land  use 
planning  and  National  Environmental 
Policy  Act  and  California 
Environmental  Quality  Act  compliance 
documents.  The  California  Coastal  Act 
regulates  approval  of  developments 
within  the  coastal  zone  and  has  slowed 
the  loss  of  coastal  habitats  such  as  the 
dunes  and  sand  habitats  used  by  black 
legless  lizards.  This  species  has  also 
been  affraded  some  protection 
indirectly  through  special  management 
for  Federal  candidate  plant  species  that 
occur  in  coastal  areas.  Where  the  black 
legless  lizard  is  sympatric  with  the 
endangered  Smith's  blue  butterfly, 
protection  of  habitat  for  the  butterfly  has 
also  benefitted  the  legless  lizard. 

These  regulatory  mechanisms  have 
slowed  the  loss,  degradation,  and 
fiagmentation  of  black  legless  lizard 
habitat,  but  additional  protection  is 
needed  to  address  regional  habitat 
conservation  and  long-term  survival  and 
recovery  of  this  species. 

Sand  City  is  in  the  process  of 
developing  a  habitat  conservation  plan 
for  a  13  acre  area  known  as  East  Dunes. 
This  area  supports  Smith's  blue 
butterfly  (Euphilotes  enoptes  smith!). 
Cilia  tenui flora  var.  arenaria  (sand 
gilia),  Chorizanthe  pungens  var. 
pungens  (Monterey  spineflower), 
species  that  are  federally  listed  as 
endangered,  and  the  black  legless  lizard. 
Sand  City  is  including  the  black  legless 
lizard  in  this  planning  process,  and  it  is 
likely  that  the  plan  would  adequately 
provide  for  the  conservation  needs  of 
the  lizard  on  this  one  site. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Two  of  the  five  plant  taxa  occur  in 
small  patches  of  meadow  habitat 
containing  aiiigh  percentage  of  non- 
native  taxa.  Along  17-Mile  Drive, 
Astragalus  tener  var.  titi  occurs  with  the 
non-native  Plantago  coronopus  (cut-leaf 
plantain)  and  Carpobrotus  edulis.  These 
non-native  species  spread  rapidly  and 
compete  aggressively  with  native 
species  for  space.  The  Pebble  Beach 
Company  has  an  active  C.  edulis 
eradication  program  in  and  adjacent  to 
the  exclosure  on  the  ocean  side  of  17- 
Mile  Drive.  However,  C.  edulis  has  been 
planted  and  is  being  maintained  within 
a  few  feet  of  the  unfenced  portion  of  the 
milk-vetch  habitat  on  the  inland  side  of 
17-Mile  Drive,  and  P.  coronopus,  a 
prolific  seeder,  is  physically  crowding 
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out  native  species  on  both  sides  of  17- 
Mile  Drive  (Feireira  1992a). 

The  only  population  of  Potentilla 
hjckmanii  occurs  at  Indian  Village. 
where  Ferreiia  (19925)  noted  four  non- 
native  grass  taxa  associated  with  the 
potentilla  at  this  site:  Aim  caryophylla, 
Bromus  mollis,  Festuca  arundinacea, 
and  Lolium  multiflonim.  The  Festuca 
may  have  been  introduced  in  a 
"meadow  mix"  used  on  adjacent 
fairways;  its  stature  and  invasiveness 
appear  to  offer  competition  to  the 
potentilla.  Plantago  coronopus  is  also 
present  at  this  site. 

Cortaderia  atacamensis  (pampasgrass) 
and  Cytisus  sp.  (genesta)  are  two  other 
aUen  plant  taxa  that  compete  with 
native  species  on  the  Monterey 
Peninsula.  The  Pebble  Beach  Company 
has  an  on-going  eradication  program  for 
these  two  taxa  in  the  Huckleberry  Hill 
area  adjacent  to  the  Cupressus 
goveniana  ssp.  goveniana.  However, 
niunerous  fire  roads  provide  o{>en 
habitat  for  these  invasive  taxa  and  it  is 
tmlikely  that  they  will  ever  be 
completely  eradicated  from  the  area. 

Nearly  all  occupied  or  potentially 
occupied  black  legless  lizard  locahties 
have  substantial  populations  of  exotic 
plants,  particularly  Carpobrotus  edulis 
(hottentot  fig).  Legless  lizards  are 
•  primarily  associated  with  moist  soil  and 
leaf  litter  under  native  vegetation  such 
as  Lupinus  albifrons  (bush  lupine). 
Haplopappus  ericoides  (mock  heather), 
and  Artemisia  sp.  (sagewort),  and  are 
less  abundant  in  areas  dominated  by  C. 
edulis  (Bury  1985,  Qty  of  Sand  Qty 
1992,  Miller  1944,  Moray  1988,  Stebbins 
1954).  As  part  of  habitat  restoration 
efforts  at  Asilomar  State  Beach,  over  12 
hectares  (30  acres)  of  C.  edulis  were 
removed  by  hand.  During  this  effort, 
black  legless  lizards  were  not  found  in 
pure  stands  of  C.  edulis,  but  were 
encoimtered  where  native  shrubs  were 
mixed  with  the  hottentot  fig  (T.  Moss, 
pers.  comm.,  1993).  Hottentot  fig  may 
negatively  affect  insect  populations,  the 
prey  base  for  the  black  legless  lizard 
(Miller  1944,  Stebbins  1954T,  and  thus, 
adversely  affect  Anniella  populations 
(Bury  1985). 

Fire  plays  an  important  role  in  the 
regeneration  of  all  cypress  taxa. 
Alteration  of  the  natural  fire  cycle  may 
negatively  affect  Cupressus  goveniana 
ssp.  goveniana  regeneration.  Fire  is 
essential  since  it  opens  cones  that 
otherwise  remain  unopened  on  the 
trees,  and  it  creates  conditions 
appropriate  for  seedling  establishment 
(Vogl  et  al.  1988). 

Griffin  (pers.  conun.,  1992)  and 
Ferreira  (1992c)  have  noted  that 
estabUshment  of  Pinus  radiata 
(Monterey  pine)  seedlings  after  the  1987 


fire  has  been  so  vigorous  that  the  pine 
may  be  expanding  its  range  at  the 
ejtpense  of  Cupressus  goveniana  ssp. 
goveniana.  Yadon  (retired  Director. 
Pacific  Grove  Museiun  of  Natural 
History,  pers.  comm..  1992)  believes 
that  the  pine's  preference  for  richer  soils 
than  those  that  support  C.  goveniana 
ssp.  goveniana  would  prevent  long-term 
establishment  of  pines  in  C.  goveniana 
ssp.  goveniana  habitat. 

Alteration  of  habitat  due  to 
continuing  recreational  use  of  portions 
of  Pebble  Beach  threaten  the 
precipitously  small  populations  of 
Astragalus  tenervai.  titi,  and  Potentilla 
hickmanii.  Trampling  by  hiunans  and 
horses  can  affect  these  taxa  directly,  as 
well  as  alter  soil  compaction  and 
erodability  such  that  non-native  taxa 
increase  at  the  expense  of  native  taxa. 

At  least  three,  and  possibly  all.  of  the 
five  plant  taxa  are  threatened  with 
stochastic  extinction  by  virtue  of  the 
limited  number  of  individuals  and/or 
range  of  the  existing  populations. 
Inbreeding  may  affect  small 
populations,  making  local  extirpations 
more  likely  from  the  inability  to 
produce  viable  offspring  in  sufficient 
numbers.  Small  populations  are  also 
vulnerable  to  extinction  by  a  single 
hiunan-caused  or  natiual  event.  While 
annual  plant  taxa,  such  as  Astragalus 
tener  var.  titi,  will  undergo  radical 
fluctuations  in  population  size,  the 
long-term  perpetuation  of  this  taxa 
depends  on  maintaining  seed 
production  at  some  critical  level,  and 
maintaining  appropriate  habitat  for 
population  expansion.  While  short-Uved 
perennial  taxa  like  Piperia  yadonii  and 
Potentilla  hickmanii  may  be  able  to 
persist  through  a  few  climatically 
unfavorable  years,  it  is  still  essential  to 
maintain  critical  seed  production  levels 
and  to  maintain  appropriate  habitat. 
Trifolium  trichocalyx  exemplifies  a 
taxon  that  may  persist  only  as  a 
seedbank  for  years  until  released  by  a 
fire  event.  Maintaining  habitat  and 
certain  fire  management  prescriptions 
may  be  required  to  prevent  the 
extinction  of  this  species. 

The  range  occupied  by  Cupressus 
goveniana  ssp.  goveniana  is  considered 
extremely  small;  only  Cupressus 
abramsiana  (Santa  Cruz  cypress)  and  C. 
macrocarpa  (Monterey  cypress)  have 
stands  that  occupy  as  few  hectares 
(acres)  as  C.  goveniana  ssp.  goveniana 
(Griffin  and  Critchfield  1976). 
Apparently  the  1901  fire  on  Huckleberry 
Hill  reduced  C.  goveniana  ssp. 
goveniana  to  only  a  few  hectares. 
Though  later  observers  commented  on 
the  extent  of  recolonization  after  the  fire 
(Dunning  1906  in  Vogl  et  al.  1988,  Wolf 
1948),  the  reduction  in  genetic 


variability  fix)m  such  events  may  leave 
species  unable  to  adapt  to  changing 
environmental  conditions  (Brussard 
1985,  Menges  1990,  Shaffer  1981). 

Existing  Dlack  legless  lizard  habitat  is 
severely  fragmented  due  to  construction 
of  roads,  goLf  courses,  and  other  urban 
development  that  creates  barriers  to 
movement  and  isolates  populations. 
Some  extant  populations  are  restricted 
to  extremely  small  habitat  patches,  such 
as  at  Monterey  State  Beach  and  the  U.S. 
Navy  Post-Graduate  School,  where  a 
population  persists  on  a  remnant  0.5- 
hectare  (1.2-acre)  habitat  patch  (Bury 
1985).  Because  of  small  size,  these 
fragmented  populations  have  an 
increased  probability  of  extinction  from 
stochastic  (i.e.,  random)  events  (Wilcox 
and  Murphy  1985).  Once  extirpated, 
isolation  can  prevent  recolonization  of 
these  habitat  patches  (Frankel  and  Soule 
1981). 

The  black  legless  lizard  exhibits 
relatively  low  fecundity  and  it  is 
suspected  that  not  all  adult  females 
breed  each  year  (Goldberg  and  Miller 
1985,  Miller  1944).  The  related  silvery 
legless  lizard  has  a  4  month  gestation 
period,  and  produces  only  1  or  2  eggs 
per  adult  female  per  year  (Goldberg  and  ' 
Miller  1985).  Similarly,  an  average  of 
1.7  eggs  were  foimd  in  the  oviducts  of 
black  legless  lizards  (Miller  1944).  This 
low  reproductive  potential  implies 
relatively  long  population  recovery 
times  and  a  heightened  sensitivity  to 
habitat  impacts  such  as  off-road 
vehicles,  trampling,  and  other 
disturbances. 

Strong  storms  and  extreme  high  tides 
periodically  occur  at  Monterey  Bay. 
These  high  tides  can  result  in  erosion  of 
coastal  dimes  and  shorelines,  causing 
destruction  of  habitat  and  mortality  of 
black  legless  lizards.  Without  adjacent 
refugia,  such  habitats  can  become 
devoid  of  lizards  with  little  chance  of 
recolonization.  Because  of  the 
fragmented  distribution  and  relatively 
low  reproductive  potential  of  the  black 
legless  lizard,  these  natvual  events  may 
increase  the  chance  of  local 
extirpations. 

As  mentioned  in  Factor  A,  the  alien 
plant  Carpobrotus  edulis  may  negatively 
impact  native  insect  populations  that 
provide  prey  for  Anniella  species 
(Miller  1944)  and  that  could 
conceivably  affect  Anniella  populations 
(Bury  1985). 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  propose 
this  rule.  Based  on  this  evaluation,  the 
Service  finds  that  Astragalus  tener  var. 
titi,  Piperia  yadonii,  Potentilla 


hickmanii,  Trifolium  trichocalyx,  and 
the  black  legless  lizard  are  in  inuninent 
danger  of  extinction  throughout  all  or  a 
significant  portion  of  their  ranges. 
Threats  to  these  four  taxa  include  one  or 
more  of  the  following:  habitat 
destruction,  residential  development, 
road  maintenance  activities, 
competition  from  aUen  plants,  alteration 
of  natioral  fire  cycles,  military  activities, 
and  extinction  from  stochastic  events. 
For  the  reasons  discussed  above,  the 
Service  finds  that  Cupressus  goveniana 
ssp.  goveniana  is  likely  to  become 
endangered  within  the  foreseeable 
future  throughout  all  or  a  significant 
portion  of  its  range  due  to  habitat 
alteration  and  destruction,  urban 
development,  disruption  of  natiu^  fire 
cycles,  competition  from  alien  plants, 
and  stochastic  events.  The  Service  has 
determined  that  threatened  rather  than 
endangered  status  is  appropriate  for  C. 
goveniana  ssp.  goveniana  primarily 
because  one  of  two  populations  (the 
Gibscm  Creek  stand  managed  by  the 
California  Department  of  Parks  and 
Recreation)  has  not  been  significantly 
affected  by  hiunan  activities.  Also,  since 
it  is  long-lived,  C.  goveniana  ssp. 
goveniana  may  be  able  to  withstand  a 
certain  level  of  habitat  disturbance  as 
long  as  sufficient  habitat  is  maintained. 
Other  alternatives  to  this  action  were 
considered  but  not  preferred  because 
not  listing  this  species  at  all  would  not 
provide  adequate  protection  and  not  be 
in  keeping  with  the  purposes  of  the  Act, 
and  listing  it  as  endangered  would  not 
be  appropriate,  as  the  Cahfomia 
Department  of  Parks  and  Recreation  has 
decreased  the  danger  of  extinction  at  the 
present  time.  Therefore,  the  preferred 
action  is  to  propose  Astragalus  tener 
var.  titi,  Piperia  yadonii,  Potentilla 
hickmanii,  Trifolium  trichocalyx,  and 
the  black  legless  lizard  as  endangered; 
and  Cupressus  goveniana  ssp. 
goveniana  as  threatened. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at  the 
time  the  taxa  are  determined  to  be 
endangered  or  threatened.  Critical 
habitat  results  in  additional  protection 
to  a  species'  habitat  with  respect  to 
projects  that  are  federally  authorized, 
funded,  or  carried  out,  through  the 
consultation  requirements  described  in 
section  7  of  the  Act,  The  Service  finds 
that  designation  of  critical  habitat  is  not 
presently  prudent  for  these  taxa.  The 
Service's  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  foUovtring  situations  exist: 


(1)  the  species  is  imperiled  by  taking  or 
other  human  activity,  and  identification 
of  critical  habitat  can  be  expected  to 
increase  the  degree  of  such  threat  to  the 
species;  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial  . 
to  the  species. 

In  the  case  of  Astragalus  tener  var.  titi, 
Potentilla  hickmanii,  Piperia  yadonii, 
Cupressus  goveniana  ssp.  goveniana, 
Trifolium  trichocalyx,  and  the  black 
legless  lizard  both  criteria  are  met.  The 
pubUcation  of  critical  habitat 
descriptions  and  maps  required  in  a 
proposal  for  critical  habitat  could 
increase  the  degree  of  threat  to  these  six 
taxa  from  possible  take  or  vandalism 
and,  therefore,  could  contribute  to  their 
decline  and  increase  enforcement 
problems.  These  six  taxa  occm-  within 
small  areas  at  few  locations  and  are 
vulnerable  to  stochastic  extinction.  The 
Usting  of  these  plants  and  the  lizard  as 
either  endangered  or  threatiened 
pubUcizes  the  rarity  of  the  taxa  and  thus 
can  make  them  attractive  to  researchers, 
curiosity  seekers,  or  collectors  of  rare 
plants  or  animals. 

A  determination  of  critical  habitat 
would  result  in  no  known  benefit  to 
these  taxa.  The  closure  of  Fort  Ord  is 
resulting  in  the  transfer  of  lands  to  State 
Parks  and  the  University  of  California  at 
Santa  Cruz  ownerehip.  These  lands  will 
be  designated  as  protected  habitats  for 
which  habitat  management  plans  are 
under  development.  Other  than  the  Fort 
Ord  property,  most  of  the  known 
populations  of  these  species  are  found 
on  state  or  private  lands  where  Federal 
involvement  in  land-iise  activities  does 
not  generally  occiu.  Additional 
protection  resulting  from  critical  habitat 
designation  is  achieved  through  the 
section  7  consultation  process.  Since 
section  7  would  not  apply  to  land-use 
activities  occurring  on  State  and  private 
lands  and  Fort  Ord  will  designate 
protected  habitats  for  these  species, 
critical  habitat  designation  would  not 
appreciably  benefit  these  species. 

All  Federal  and  State  agencies 
involved  and  local  major  land  owners 
and  planning  agencies  have  been 
notified  of  the  general  location  and 
importance  of  protecting  these  species' 
habitat.  Protection  of  these  species' 
habitat  will  be  addressed  through  the 
recovery  process  and  through  the 
section  7  consultation  process. 
Therefore,  the  Service  finds  that 
designation  of  critical  habitat  for  these 
species  is  not  prudent  at  this  time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition. 


recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  Usting  encourages  and  results 
in  conservation  actions  by  Federal. 
State,  and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  Such 
actions  are  initiated  by  the  Service 
following  a  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  plants  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  Usted  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  informally 
with  the  Service  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  U  a  species 
is  listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  insiu«  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  Usted  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

Two  of  the  taxa,  Piperia  yadonii 
(Yadon's  piperia)  and  the  black  legless 
lizard,  occur  within  the  boimdaries  of 
Fort  Ord.  MiUtary  training  activities 
may  affect  these  taxa  and  their  habitat 
as  could  the  Federal  decision  for  the 
ultimate  disposition  of  this  property. 
The  Department  of  Defense  would  be 
required  to  constdt  with  the  Service  on 
actions  that  may  affect  these  two 
species.  Other  Federal  lands  that' 
support  habitat  for  the  black  legless 
Uzard  include  the  Salinas  National 
WildUfe  Refuge  and  the  Naval  Post- 
graduate School  in  Monterey;  however, 
there  are  no  currently  proposed 
activities  on  those  lands  that  would 
affect  the  lizard.  Urban  development 
projects  that  are  occiuring  on  private 
lands  may  require  permits  from  Federal 
agencies,  such  as  section  404  permits 
from  the  Army  Corps  of  Engineers. 

The  Act  ana  its  implementing 
regulations  found  at  50  CFR  17.61, 
17.62,  and  17.63  for  endangered  plants. 
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and  at  50  CFR  17.71  and  17.72  for 
threatened  plants  set  forth  a  series  of 
general  prohibitions  and  exceptions  that 
apply  to  all  endangered  or  threatened 
plants.  With  respect  to  the  four  plant 
taxa  proposed  to  be  listed  as 
endangered,  all  trade  prohibitions  of 
section  9(a)(2)  of  the  Act.  implemented 
by  50  CFR  17.61  and  17.71.  would 
apply.  These  prohibitions,  in  ptirt,  make 
it  illegal  with  respect  to  any  endangered 
plant  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export;  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity;  sell  or  offer  for  sale 
these  species  in  interstate  or  foreign 
commerce;  remove  and  reduce  to 
possession  the  species  from  areas  under 
Federal  jurisdiction;  maliciously 
damage  or  destroy  any  such  species  on 
any  area  imder  Federal  jurisdiction;  or 
remove,  cut,  dig  up,  damage,  or  destroy 
any  such  endangered  plant  species  on 
any  other  area  in  knowing  violation  of 
any  State  law  or  regulation  or  in  the 
course  of  any  violation  of  a  State 
criminal  trespass  law.  Cupressus 
goveniana  ssp.  goveniana  (Gowen 
cypress),  proposed  to  be  listed  as 
threatened,  would  be  subject  to  similar 
prohibitions  (16  U.S.C.  1538(a)(2)(E);  50 
CFR  17.61. 17.71). 

Seeds  from  cultivated  specimens  of 
threatened  plant  species  are  exempt 
from  these  prohibitions  provided  that  a 
statement  of  "cultivated  origin"  appears 
on  their  containers.  Certain  exceptions 
apply  to  agents  of  the  Service  and  State 
conservation  agencies.  The  Act  and  50 
CFR  17.62. 17.63.  and  17.72  also 
provide  for  the  issuance  of  permits  to 
carry  out  otherwise  prohibited  activities 
involving  endangered  or  threatened 
plant  species  under  certain 
drciunstances.  Several  central  coast 
nurseries  have  cultivated  Cupressus 
goveniana  ssp.  goveniana  on  occasion, 
but  it  apparently  is  not  popular  enough 
to  be  kept  in  stock  on  a  regular  basis. 
The  Pebble  Beach  Company  is  actively 
cultivating  this  plant  to  be  used  in 
efforts  to  restore  disturbed  habitat 
(FrybeiRer.  in  Utt.,  1992). 

The  Act  and  implementing 
regulations  foimd  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  With  respect  to  the  black 
legless  lizard,  these  prohibitions,  in 
part,  would  make  it  illegal  for  any 
person  subject  to  the  jurisdiction  of  the 
United  States  to  take  (including  harass, 
harm,  pvusue.  hunt,  shoot,  wound,  kill. 


trap,  captm-e,  collect,  or  attempt  any 
such  conduct),  import  or  export, 
transport  in  interstate  or  foreign 
commerce  in  the  course  of  conunercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
hsted  wildlife  species.  It  also  iis  illegal 
to  possess,  sell,  deliver,  carry,  transport, 
or  ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  species 
under  certain  circumstances. 
Regulations  governing  permits  are  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and  for  incidental  take  in 
connection  with  otherwise  lawful 
activities. 

Requests  for  copies  of  the  regulations 
on  listed  plants  and  wildlife  and 
inquiries  regarding  them  may  be 
addressed  to  the  U.S.  Fish  and  WildUfe 
Service,  Permits  Branch,  911  N.E.  11th 
Avenue,  Portland,  OR  97232-4181 
(telephone  503/231-6241,  facsimile 
503/231-6243). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  bom  this  proposal  will 
be  as  accLuate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  soUcited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  these  species; 

(2)  Thft  location  of  any  additional 
populations  of  these  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  these  species;  and 

(4)  Current  or  plaimed  activities  in  the 
subject  area  and  their  possible  impacts 
on  these  species. 

The  final  decision  on  this  proposal 
will  take  into  consideration  die 
comments  and  any  additional 
information  received  by  the  Service,  and 
such  communications  may  lead  to  a 


final  regulation  that  differs  fit)m  this 
proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received  by 
September  25, 1995.  Such  requests  must 
be  made  in  writing  and  addressed  to  the 
Field  Supervisor  of  the  Ventura  Field 
Office  (see  ADDRESSES  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the        * 
authority  of  the  National  Environmental 
Pohcy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  1 7 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulations  Promulgation 

PART  17— {AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  §  17.11(h) 
by  adding  the  following,  in  alphabetical 
order  under  REPTILES,  to  the  List  of 
Endangered  and  Threatened  Wildfife: 

§  1 7.1 1    Endangered  and  threatened 
wildlife. 


(h) 


Species 


Common  name 


Scientific  name 


Historic  range 


Verte- 
brate 
popu- 
lation 
wtwre  en- 
dangered 
or  threat- 
ened 


When  listed 


Status 


Critical 
hat)itat 


Special 
rules 


REPTH£S 

•  •  • 

Lizard,  black  legless  ....    Anniella  pukhra  nigra      U.S.A.  (CA) 


Entire 


NA 


NA 


3.  Section  17.12(h)  is  amended  by  the  List  of  Endangered  and  Threatened       §17.12    Endangered  and  threatened  plants, 

adding  the  following,  in  alphabetical  Plants  to  read  as  follows:  *        •        *        •        * 

order  under  FLOWERING  PLANTS  to  (h)  *  *  * 


Species 


Scientific  name 


Common  name 


Historic  range 


Family 


Status       When  listed        ^^  ^pe^ 


Flowering  Pi^vnts 


Astragalus  toner  var.     Coastal  dunes  milk-     U.SA.  (CA) 
tti.  vetch. 


r3UoC6cM# 


Cuprossus 
goveniana  ssp. 
goveniana 


Gowen  cypress  U.SA.  (CA)  Cupressaceae T 


Piperia  yadonH YaOorfs  piperia  U.S.A.  (CA)  Orchidaceae E 

•  *  •  •  • 

Potenttlla  hickmanii  .    Hfckman's  potentilla     U.S.A.  (CA)  Rosaceae E 


TrifoHum  trichocalyx      Monterey  ctover U.S.A.  (CA)  Fabaceae E 


NA 

NA 

NA 
NA 
NA 


NA 
NA 

NA 
NA 
NA 


Dated:  Decemlwr  30, 1994. 
MolUeH-Beattie, 

Director.  U.S.  Fish  and  Wildlife  Service. 

Editorial  note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
on  July  27. 1995. 

[FR  Doc.  95-18811  Filed  8-1-95;  8:45  am] 
WLUNQ  COOE  4310-Sft-P 

50  CFR  Part  17 
RIN  1018-AD34 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered  or 
Threatened  Status  for  Seven  Plants 
From  the  Mountains  of  Southern 
Callfomla 

agency:  Fish  and  Wildlife  Servic^ 
Interior. 


ACTION:  Proposed  rule. 


summary:  The  Fish  and  Wildlife  Service 
(Service)  proposes  to  list  two  plants  as 
endangered  under  the  Endangered 
Species  Act  of  1973,  as  amended  (Act): 
Poa  atropurpurea  (San  Bernardino 
bluegrass)  and  Taraxacum  cahfomicum 
(California  dandelion).  The  Service  also 
proposes  to  list  five  plants  as 
threatened:  Arabis  johnstonii 
Oohnston's  rock-cress),  Arenaria  ursina 
(Bear  Valley  sandwort),  Castilleja 
cinerea  (ash-grey  Indian  paintbrush), 
Eriogonum  kennedyi  var. 
austromontanum  (southern  mountain 
wild  buckwheat),  and  Trichostema 
austromontanum  ssp.  compactum 
(Hidden  Lake  bluecurls). 

These  species  are  restricted  to  the 
Transverse  and  Peninsular  Ranges  of 
southern  California,  primarily  the  San 


Bernardino  and  San  Jacinto  moimtains. 
Arenaria  ursina,  Castilleja  cinerea,  and 
Eriogonum  kennedyi  var. 
austromontanum  occur  primarily  on 
pebble  plains  that  are  relatively  open 
areas  with  clay  soils.  Poa  atropurpurea 
and  Taraxacum  califomicum  are  found 
in  mountain  meadows.  The  only  known 
population  of  Trichostema 
austromontanum  ssp.  compactum  is 
associated  with  an  ephemeral  pond. 
Arabis  johnstonii  is  found  in  forest  and 
chaparral  habitats.  These  seven  taxa  are 
threatened  by  one  or  more  of  the 
following:  urbanization,  habitat 
degradation  by  domestic  animals, 
grazing,  competition  from  introduced 
weeds,  off-road  vehicle  (ORV)  use, 
trampling,  recreational  development, 
alteration  of  the  hydrologic  regime, 
overcollection,  and  genetic  absorption 
with  exotic  species.  Poa  atropurpurea. 
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T.  califomicum,  and  T. 
austromontanum  ssp.  compactum  are 
also  threatened  by  stochastic  extinction 
due  to  their  small  population  sizes  and 
limited  distributions.  This  proposed 
rule,  if  made  final,  would  extend 
protection  under  the  Act  to  these 
species. 

DATES:  Comments  &om  all  interested 
parties  must  be  received  by  October  9, 
1995.  Pubhc  hearing  requests  must  be 
received  by  September  25, 1995. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be 
submitted  to  the  Field  Supervisor,  U.S. 
Fish  and  Wildlife  Service,  Carlsbad 
Field  Office,  2730  Loker  Avenue  West, 
Carlsbad,  California  92008.  Comments 
and  materials  received  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hoius  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Gail 
Kobetich,  Field  Supervisor,  at  the  above 
address  (619/431-9440). 

SUPPLEMENTARY  INFORMATION: 
Background 

Arabis  Johnston  jj  (Johnston's  rock- 
cress)  is  a  herbaceous  perennial  in  the 
mustard  family  (Brassicaceae),  with 
leaves  in  a  basal  rosette  from  which  the 
flowering  stem  arises.  The  leaves,  which 
range  from  1  to  2  centimeters  (cm)  (0.4 
to  0.8  inches  (in.))  long  and  1.5  to  3.5 
millimeters  (mm)  (0.06  to  0.14  in.)  wide, 
are  narrowly  spatulate  to  oblanceolate, 
entire,  and  densely  pubescent  with  fine 
dendritic  (branched)  hairs.  This  species 
blooms  from  February  to  June.  It  has 
piuple  flowers  with  foiu-  petals,  8  to  10 
mm  (0.32  to  0.4  in.)  long.  The  fruit  is  a 
hairless,  narrow  silique  (a  linear,  many- 
seeded  pod),  3  to  5  cm  (1.2  to  2  in.)  long 
and  2  to  3  mm  (0.08  to  0.12  in.)  wide. 
Arabis  Johnstonii  was  first  collected  in 
1922  by  Phihp  A.  Munz  and  I.  M. 
Johnston  at  Kenworthy,  San  Jacinto 
Mountains,  Riverside  Coimty  and 
described  by  Munz  (1932).  A.  johnstonii 
is  readily  distinguishable  from  all  other 
Arabis  species  in  its  range  by  the  size 
and  shape  of  its  petals,  siUques,  and 
basal  leaves  (Berg  and  Krantz  1982). 

Arabis  johnstonii  is  foimd  in 
chaparral  and  pine  forest  habitats  from 
1,400  to  2,150  meters  (m)  (4,500  to  7,050 
feet  (ft))  in  the  southern  San  Jacinto 
Moxmtains.  Two  distinct  population 
centers  are  known;  one  in  the  vicinity 
of  Gamer  Valley  and  the  other 
approximately  6.5  kilometers  (km)  (4 
miles  (mi))  east  of  Gamer  Valley  along 
the  Desert  Divide.  This  species  occxus 
on  U.S.  Forest  Service  and  private  land. 
Beginning  aroimd  the  late  1800's, 
habitat  loss  and  degradation  began  as  a 
result  of  lubanization  and  cattle 


trampling  in  the  Gamer  Valley,  and  the 
construction  of  the  Desert  Divide  trail. 
Urban  and  recreational  pressures  have 
substantially  affected  the  species  over 
the  past  30  years. 

Ajvnaria  ursina  (Bear  Valley 
sandwort),  Castilleja  cinerea  (ash-grey 
Indian  paintbmsh),  and  Eriogonum 
kennedyi  var.  austromontanum 
(southern  mountain  wild  buckwheat) 
are  perennial  plants  that  occur 
predominantly  on  pebble  plains  in  the 
San  Bernardino  Mountains  of  San 
Bernardino  Coimty.  These  plains  are 
sparsely  vegetated  openings  in  the 
siuToimding  forest  with  clay  soils 
supporting  a  imiquely  adapted 
assemblage  of  plant  species.  Pebble 
plain  habitat  is  found  between  1,800 
and  2,300  m  (6,000  and  7,500  ft)  in 
elevation,  and  occurs  only  within  a  240 
square  km  (92  square  mile  (sq  mi))  area 
in  the  San  Bernardino  Mountains  (Derby 
and  Wilson  1978,  Derby  1979,  Krantz 
1981a,  Neel  and  Barrows  1990).  Due  to 
the  unique  combination  of  edaphic  and 
climatic  factors,  pebble  plains  contain 
numerous  plant  species  that  are  either 
endemic  to  the  San  Bernardino 
Mountains,  or  represent  disjimct 
occurrences  of  species  more  common 
elsewhere. 

Arenaria  ursina  is  a  low-lying 
perennial  herb  in  the  pink  family 
(Caryophyllaceae)  with  many  stems 
bom  6  to  15  cm  (2  to  6  in.)  long.  It  has 
small,  white,  five-parted  flowers  with 
petals  4  to  5  mm  (0.16  to  0.2  in.)  long 
and  nerveless  sepals  3  to  4  mm  (0.12  to 
0.16  in.)  in  length  with  broad  papery 
margins.  This  species  blooms  from  May 
to  August.  A.  ursina  was  first  collected 
by  S.  B.  Parish  at  Bear  Valley  in  the  San 
Bemardino  Mountains  in  1882,  and 
described  by  B.  L.  Robinson  (1894).  It 
was  subsequently  reduced  to  a  variety  of 
A.  capillaris  by  A.  Gray  (1897).  B. 
Maguire  (1951)  retiuned  the  plant  to 
species  status.  A.  ursina  is  readily 
distinguished  &t)m  other  Arenaria 
species  within  its  range  by  its  sharp- 
pointed  leaves,  glandular-hairy  stems, 
and  sepals  that  are  obtuse  or  roimded 
(Neel  and  Barrows  1990,  Hickman 
1993). 

Seven  populations  of  Arenaria  ursina 
are  known  from  pebble  plain  habitat  in 
the  vicinity  of  Big  Bear  and  Baldwin 
Lakes,  including  Holcomb  Valley, 
Sugarloaf  Mountain,  and  Onyx  Ridge 
(Krantz  1981a,  Neel  and  Barrows  1990). 
Some  of  these  populations  occur  on 
land  owned  by  the  California 
Department  of  Fish  and  Game  (CDFG) 
and  by  private  landowners.  Most  of  the 
extant  populations  occiu  on  Forest 
Service  land  and  range  from  1 ,800  to 
2,900  m  (6,000  to  9,500  ft)  in  elevation 
(Griggs  1979,  Krantz  1981a,  Neel  and 


Barrows  1990).  Habitat  loss  for  this 
species  began  in  the  1880's  with  the 
construction  of  the  Big  Bear  Lake 
reservoir  in  the  San  Bemardino 
Mountains  in  an  area  that  likely 
contained  extensive  meadows  and 
pebble  plains.  Over  the  past  100  years, 
cattle  trampling,  mining,  timber  harvest, 
off-road  vehicle  use,  fuelwood 
harvesting,  campground  and  ski  area 
development,  and  urbanization  have 
affected  the  habitat  of  this  species. 

Castilleja  cinerea  is  a  semi-parasitic 
perennial  plant  in  the  snapdragon 
family  (Scrophulariaceae),  with  few  to 
many  ascending  to  deciunbent  stems,  1 
to  2  decimeters  (dm)  (4  to  8  in.)  tall, 
sprouting  from  a  woody  root-crown.  The 
short  grayish  leaves  are  from  1  to  2  cm 
(0.4  to  0.8  in.)  long  and  are  covered  with 
whitish  hairs.  The  inflorescence  is  a 
greenish  yellow  spike,  tinged  with  red 
or  purplish,  and  with  distinctive 
yellowish  hairs  on  the  lower  bracts.  It 
flowers  primarily  in  June  and  July.  C. 
cinerea  was  described  by  Gray  (1883) 
based  on  specimens  collected  by  S.  B. 
and  W.  F.  Parish  at  Bear  Valley  in  1882. 
C.  cinerea  is  easily  distinguished  from 
other  species  of  Castilleja  within  its 
range  by  its  yellow  spike  and  calyx 
lobes  of  equal  length  (Neel  and  Barrows 
1990). 

Castilleja  cinerea  is  known  from 
fewer  than  20  localities  at  the  eastem 
end  of  the  San  Bemardino  Mountains. 
The  range  of  this  taxon  extends  from 
Snow  Valley  and  Fish  Camp  eastward  to 
Onjrx  Peak,  a  distance  of  about  24  km 
(15  mi),  and  from  South  Fork  Meadows 
northward  to  Holcomb  Valley,  a 
distance  of  about  19  km  (12  mi) 
(Heckard  1980,  Neel  and  Barrows  1990). 
Although  most  populations  occur  on 
pebble  plains,  C.  cinerea  is  not  strictly 
endemic  to  pebble  plains.  This  species 
is  also  found  near  the  Snow  Valley  Ski 
Area  and  along  Sugarloaf  Ridge  in  pine 
forest  habitats.  C.  cinerea  is  known  to 
occur  on  CDFG  land,  and  Forest  Service 
land,Jncluding  land  that  is  leased  for 
vacation  homes  and  a  ski  area.  Habitat 
loss  for  this  species  began  in  the  1880's 
with  the  construction  of  the  Big  Bear 
Lake  reservoir  in  the  San  Bemardino 
Moimtains  in  an  area  that  likely 
contained  extensive  meadows  and 
pebble  plains.  Cattle  trampling,  mining, 
timber  harvest,  off-road  vehicle  use, 
fuelwood  harvesting,  campgroimd  and 
ski  area  development,  and  lu'banization 
have  affected  habitat  for  this  species. 

Eriogonum  kennedyi  var. 
austromontanum  is  a  low,  branched 
perennial  8  to  15  dm  (31  to  59  in.)  high, 
in  the  buckwheat  family  (Polygonaceae). 
This  species  blooms  from  July  through 
September,  and  forms  loose  leafy  mats 
with  oblanceolate  leaves  from  6  to  12 


mm  (0.2  to  0.5  in.)  long.  The  type 
specimen,  collected  in  1920  by  R.  D. 
Harwood,  is  from  Bear  Valley  in  the  San 
Bemardino  Mountains.  E.  k.  var. 
austtomontanum  was  originally 
described  by  Munz  and  Johnston  (1924). 
Though  later  treated  as  a  subspecies  by 
Stokes  (1936),  this  designation  is  not 
generally  accepted  (Mimz  and  Reveal 
1968,  Hickman  1993).  This  taxon  is 
similar  in  appearance  to  E.  k.  var. 
kennedyi  (Kennedy's  buckwheat)  (Mimz 
and  Reveal  1968).  Although  the  two  taxa 
are  very  sinular  in  morphology  and 
habitat  characteristics,  E.  k.  var. 
kennedyi  can  usually  be  distinguished 
by  its  smaller  leaves,  2  to  4  mm  (0.08 
to  0.16  in.)  long,  and  achenes,  2  mm 
(0.08  in.)  long  (Reveal  1979).  Another 
species  that  could  potentially  be 
confused  with  E.  k.  var. 
austromo/ifanuin  is  E.  wrightii  ssp. 
subscaposum,  which  has  a  branched 
inflorescence  and  is  found  in  yellow 
pine  forest  (Neel  and  Barrows  1990). 

Eriogonum  kennedyi  var. 
austromontanum  is  luiown  bom  six 
populations  in  the  San  Bemardino 
Mountains,  primarily  in  the  Bear  Valley 
and  Baldwin  Lake  areas  (Krantz  1981a, 
Neel  and  Barrows  1990).  E.  k.  var. 
austromontanum  is  known  to  occur  on 
Forest  Service,  CDFG,  and  private  land. 
The  construction  of  the  Big  Bear  Lake 
reservoir  in  the  1880's  began  habitat  loss 
for  this  species.  This  area  in  the  San 
Bemardino  Moimtains  likely  contained 
extensive  meadows  and  pebble  plains. 
Since  then,  cattle  trampling,  mining, 
timber  harvest,  off-road  vehicle  use, 
fuelwood  harvesting,  campground  and 
ski  area  development,  and  urbanization 
have  continued  to  affect  habitat  of  this 
species. 

Poa  atropurpurea  is  a  perennial  in  the 
grass  family  (Poaceae)  with  creeping 
rhizomes  and  erect  stems  from  3  to  4.5 
dm  (12  to  18  in.)  high.  The  inflorescence 
is  a  dense  spikelike  panicle,  with 
smooth,  faintly  nerved  lemmas  2.5  to  3 
mm  (0.1  to  0.12  in.)  long,  and  glumes 
1.5  to  2  mm  (0.06  to  0.08  in.)  long.  This 
species  flowers  from  early  May  to  June 
or  July.  P.  atropurpurea  was  described 
by  Scribner  (1898)  based  on  specimens 
collected  by  S.  B.  Parish  in  1894  at  Bear 
Valley.  P.  atropurpurea  is  known  to 
occur  in  meadows  of  the  Big  Bear  area 
in  the  San  Bemardino  Mountains  and  in 
the  Laguna  Mountains  in  San  Diego 
County  from  about  1,800  to  2,300  m 
(6,000  to  7,500  ft)  in  elevation  (Sproul 
1979,  Krantz  1981b,  Curto  1992). 
Several  other  native  and  at  least  one 
exotic  species  of  Poa  can  be  found 
within  the  range  of  P.  atropurpurea, 
including  P.  fendleriana  (mutton  grass), 
P.  incurva,  P.  nevadensis  (Nevada 
bluegrass),  P.  pratensis  (Kentucky 


bluegrass),  and  P.  secunda  (scabrella) 
(Malpais  bluegrass).  P.  atropurpurea  is 
distinguished  bom  P.  pratensis  by  its 
smaller  stature,  contracted  panicle,  and 
lemmas  that  lack  a  tuft  of  cobwebby 
haira  at  the  base  (Pierce  and  Beauchamp 
1979).  P.  atropurpurea  and  P.  pratensis 
are  distinguished  from  the  other 
sympatric  Poa  species  by  creeping 
rhizomes  (Munz  1974). 

Habitat  for  Poa  atropurpurea  is 
known  to  exist  on  Forest  Service,  CDFG, 
municipal,  and  private  land  in  the  San 
Bemardino  Moimtains.  Eleven  known 
population  centers  of  P.  atropurpurea 
currently  are  known  to  exist.  These 
populations  are  distributed  within  a  13 
km  (8  mi)  radius  of  the  town  of 
Sugarloaf  (Krantz  1981b).  Of  these,  two 
localities  are  on  Forest  Service  land 
(Holcomb  Valley  and  Wildhorse 
Meadows),  one  is  administered  by 
CDFG  (North  Baldwrin),  one  is 
cooperatively  owned  by  the  Forest 
Service  and  a  private  youth  camp 
(Hitchcock  Ranch),  and  seven  are 
privately  owned.  Eight  of  the  11  known 
sites  are  less  than  2.5  hectares  (ha)  (6 
acres  (ac))  in  size.  Fewer  than  40  ha  (100 
ac)  of  habitat  for  this  species  are  known 
to  remain  in  the  San  Bemardino 
Mountains:  about  9  ha  (23  ac)  are 
administered  by  the  Forest  Service,  2  ha 
(5  ac)  by  the  CDFG,  and  28  ha  (69  ac) 
are  privately  owned  (Krantz  1981b).  In 
1979,  four  known  populations  of  P. 
atropurpurea  occurred  in  the  Laguna 
Moimtains.  Sproul  (1979)  reported  this 
taxon  to  be  "one  of  the  rarest  and  most 
threatened  plants  in  the  Laguna-Morena 
area."  From  1981  until  1993,  P. 
atropurpurea  was  considered  to  be 
extirpated  from  the  Laguna  Mountains 
because  no  individuals  could  be  found 
despite  repeated  surveys  for  this  taxon 
(Curto  1992;  Kirsten  Winter,  U.S.  Forest 
Service,  pers.  comm.  1993).  In  spring  of 
1993,  two  sites  that  currently  support  P. 
atropurpurea  were  located  in  the 
Laguna  Moimtains  within  the  Cleveland 
National  Forest  (Raymond  Vizgirdas, 
U.S.  Fish  and  Wildlife  Service  biologist, 
pers.  comm.  1993).  Each  of  the  2 
populations  consists  of  about  50 
individuals  (Winter,  pers.  comm.  1993). 

Habitat  loss  for  this  species  began  in 
the  1880's  vdth  the  construction  of  the 
Big  Bear  Lake  reservoir  in  the  San 
Bemardino  Mountains  in  an  area  that 
likely  contained  extensive  meadows  and 
pebble  plains.  Since  then,  grazing,  cattle 
trampling,  mining,  timber  harvest,  off- 
road  vehicle  use,  fuelwood  harvesting, 
campground  and  ski  area  development, 
and  urbanization  have  continued  to 
affect  habitat  for  this  species. 

Taraxacum  califomicum  is  a  thick- 
rooted  perennial  in  the  sunflower  family 
(Asteraceae),  0.5  to  2  dm  (0.2  to  0.7  ft) 


high,  with  light  green,  oblanceolate, 
subentire  to  sinuate-dentate  leaves  from 
5  to  12  cm  (2  to  5  in.)  long  and  1  to  3 
cm  (0.4  to  1.2  in.)  wide.  The  niunerous 
light  yellow  flowers  are  borne  on 
leafless  stalks,  and  bloom  from  May  to 
August.  The  outer  phyllaries  (outer 
bracts  beneath  the  inflorescence)  are 
erect,  lance-ovate,  5  to  7  mm  (0.2  to  0.3 
in.)  long;  the  inner  phyllaries  are  lance- 
linear,  12  to  15  mm  (0.5  to  0.6  in.)  long. 
This  species  has  been  previously  treated 
as  T.  officinale  var.  lividum  by  Koch  [in 
Hall  1907),  as  T.  lapponicum  by  Handel- 
Mazzetti  (1907),  as  T.  ceratophorum  by 
Sherff  (1920),  and  T.  ceratophorum  var. 
bemardinum  by  Jepson  (1925).  T. 
califomicum  was  described  by  Munz 
and  Johnston  (1925)  based  on  specimens 
collected  by  S.B.  and  W.F.  Parish  at 
Bear  Valley  in  1882.  Munz  and  Johnston 
(1924)  emphasized  the  morphological 
distinctiveness  of  T.  califomicum,  in 
addition  to  its  extremely  disjunct 
distribution.  They  elevated  this  taxon  to 
species  status  primarily  on  the  basis  of 
its  small  achenes  and  erect  appressed 
phyllaries.  T.  califomicum  is  readily 
distinguished  from  other  members  of 
this  genus  within  its  range  by  its  lighter 
green  foUage,  subentire  leaves,  erect 
phyllaries,  and  paler  yellow  flowers 
(Krantz  1980). 

Taraxacum  califomicum  occurs  in 
moist  meadow  habitats  in  the  San 
Bemardino  Mountains  from  2,000  to 
2,800  m  (6,700  to  9,000  ft)  in  elevation, 
often  in  association  with  Poa 
atropurpurea  and  other  rare  species. 
This  species  is  known  to  occur  on 
Forest  Service,  CDFG,  municipal,  and 
private  land.  Fewer  than  15  occurrences 
of  T.  califomicum  currently  are  known, 
with  population  sizes  ranging  from  2  to 
300  individuals.  About  half  of  these 
occurrences  are  located  within  or 
adjacent  to  developed  areas  such  as  Big 
Bear  City,  Big  Bear  Lake  Village,  and 
Sugarloaf  in  San  Bemardino  County. 
Habitat  loss  for  this  species  began  in  the 
1880's  with  the  construction  of  the  Big 
Bear  Lake  reservoir  in  the  San 
Bemardino  Mountains  in  an  area  that 
likely  contained  extensive  meadows  and 
pebble  plains.  Since  then  grazing,  cattle 
trampling,  mining,  timber  harvest,  off- 
road  vehicle  use,  fuelwood  harvesting, 
campground  and  ski  area  development, 
and  urbanization  continue  to  affect 
habitat  for  this  species. 

Both  Poa  atropurpurea  and 
Taraxacum  califomicum  are  found  in 
wet  meadow  habitats,  primarily  in  the 
northeastern  San  Bemardino 
Mountains.  These  taxa  are  further 
restricted  to  the  relatively  open  edges  or 
ecotonal  (border)  areas  that  offer  less 
competition  from  more  mesic  species 
such  as  P.  pratensis,  Carex  spp.  or 
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Juncus  spp.  (Krantz  1981b).  The 
perimeter  of  such  meadows  often 
intergrades  with  sagebrush  scrub 
dominated  by  Artemisia  tridentata  or 
montane  forest  dominated  by  Pinus 
feffreyi. 

Tiichostema  austromontanum  ssp. 
compactum  is  a  compact,  soft-villous 
(with  long,  shaggy  hairs)  annual  in  the 
mint  family  (Lamiaceae),  approximately 
10  cm  (4  in.)  tall.  This  species  flowers 
in  July  and  August.  Its  tiny  blue,  five- 
lobed  flowers  are  less  than  2  mm  (0.1 
in.)  long,  with  two  blue  stamens.  The 
fruit  is  a  smooth,  four-lobed  nuUet.  T. 
austromontanum  ssp.  compactum  was 
described  by  Lewis  (1945)  based  on 
specimens  collected  by  M.L.  Hilend  at 
Hidden  Lake  (San  Jacinto  Mountains, 
Riverside  County). 

Tiichostema  austromontanum  ssp. 
compactum  has  historically  been 
restricted  to  a  single  vernal  pool  known 
as  Hidden  Lake  at  an  elevation  of  about 
2,400  m  (8,000  ft)  in  the  San  Jacinto 
State  Wilderness  Area.  Hidden  Lake  is 
the  only  naturally  occiuring  body  of 
water  in  the  San  Jacinto  Mountains.  The 
entire  known  range  for  this  species 
encompasses  less  than  0.8  ha  (2  ac) 
(Michael  Hamilton,  James  Reserve 
Manager,  pers.  comm.  1993).  The 
population  size  of  T.  austromontanum 
ssp.  compactum  declines  during  periods 
of  either  above  or  below  normal 
precipitation  because  of  its  position 
along  the  perimeter  of  the  vernal  pool 
habitat  (Hamilton  1991).  Between  1979 
and  1991,  the  population  sizes  of  this 
species  fluctuated  from  11  to  lO.OQO 
individuals  (Hamilton  1991).  Since  the 
creation  of  the  Palm  Springs  tramway  in 
1964,  Hidden  Lake  has  incurred  a 
greater  intensity  of  trampling  damage. 

Previous  Federal  Action 

Federal  government  actions  on  the 
seven  taxa  under  consideration  in  this 
rule  began  as  a  result  of  section  12  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  which 
directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
threatened,  endangered,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Docimient  No.  94-51,  was 
presented  to  Congress  on  January  9, 
1975.  The  Service  published  a  notice  in 
die  Jidy  1, 1975,  Federal  Register  (40  FR 
27823)  of  its  acceptance  of  the  report  as 
a  petition  within  the  context  of  section 
4(c)(2)  (now  section  4(b)(3))  of  the  Act, 


and  its  intention  to  review  the  status  of 
the  plant  taxa  named  therein.  Arenaria 
ursina,  Poa  atropuqjurea,  and 
Tiichostema  austromontanum  ssp. 
compactum  were -included  in  that 
notice  as  endangered  species,  and 
Arabis  johnstonii,  Castilleja  cinerea,  and 
Taraxacum  califomicum  were  listed  as 
threatened.  On  Jime  16, 1976,  the 
Service  published  a  proposal  in  the 
Federal  Register  (41  FR  24523)  to 
determine  approximately  1,700  vascular 
plant  species  to  be  endangered  species 
pursuant  to  section  4  of  the  Act.  The  list 
of  1,700  plant  taxa  was  assembled  on 
the  basis  of  comments  and  data  received 
by  the  Smithsonian  Institution  and  the 
Service  in  response  to  House  Document 
No.  94-51  and  the  Federal  Register 
notice  dated  July  1, 1975.  A.  ursina,  P. 
atropurpurea,  and  T.  a.  ssp.  compactum 
were  included  in  the  proposed  rule. 

General  comments  received  in 
relation  to  the  1976  proposal  were 
simomarized  in  an  April  26, 1978, 
Federal  Register  pubhcation  (43  FR 
17909).  The  Endangered  Species  Act 
Amendments  of  1978  required  that  all 
proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  those  proposals  already  more 
than  2  years  old.  In  a  December  10, 
1979,  notice  (44  FR  70796),  the  Service 
withdrew  the  outstanding  portion  of  the 
June  16, 1976,  proposal,  along  with  four 
other  proposals  that  had  expired. 

On  December  15, 1980,  the  Service 
published  a  revised  Notice  of  Review  of 
plants  in  the  Federal  Register  (45  FR 
82480).  Arabis  johnstonii,  Poa 
atropurpurea.  Taraxacum  californicum, 
and  Tiichostema  austromontanum.  ssp. 
compactum  were  included  in  that 
notice  as  category  1  candidate  species 
for  Federal  listing.  Category  1  taxa  are 
those  for  which  the  Service  has  on  file 
substantial  information  on  biological 
vubierability  and  threats  to  support 
preparation  of  listing  proposals. 
Arenaria  ursina,  Castilleja  cinerea,  and 
Eriogonum  kennedyi  var. 
austromontanum  were  included  in  the 
notice  as  category  2  candidate  species. 
Category  2  taxa  are  those  for  which  data 
in  the  Service's  possession  indicate 
listing  is  possibly  appropriate,  but  for 
which  substantial  data  on  biological 
vulnerability  and  threats  are  not 
currently  known  or  on  file  to  support 
proposed  rules.  The  status  of  these 
seven  taxa  remained  unchanged  in  the 
Notice  of  Review  published  on 
September  27,  1985  (50  FR  39526).  In 


the  February  21, 1990,  Notice  of  Review 
(55  FR  6184),  Arenaria  ursina  was 
changed  to  a  category  1  candidate 
species.  The  status  of  the  other  six  taxa 
remained  unchanged.  In  the  revision  of 
the  plant  notice  published  on 
September  30, 1993,  (58  FR  51144), 
these  categories  remained  unchanged. 

Section  4(b)(3)(B)  of  die  Act  requires 
the  Secretary  to  make  findings  on 
petitions  within  12  months  of  their 
receipt.  Section  2(b)(1)  of  the  1982 
amendments  further  requires  that  all 
petitions  pending  on  October  13, 1982, 
be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
case  for  the  seven  taxa  covered  by  this 
rule,  because  the  1975  Smithsonian 
report  had  been  accepted  as  a  petition. 
On  October  13, 1983,  the  Service  foimd 
that  the  petitioned  Usting  of  these 
species  was  warranted,  but  precluded 
by  other  pending  listing  actions,  in 
accordance  vnih  section  4(b)(3)(B)(iiI)  of 
the  Act;  notification  of  this  finding  was 
published  on  January  20, 1984  (49  FR 
2485).  Such  a  finding  requires  the 
petition  to  be  recycled  annually, 
pursuant  to  section  4(b)(3)(C)(i)  of  the 
Act.  The  finding  was  reviewed  in 
October  of  1983  through  1994. 
Publication  of  this  proposed  nde 
constitutes  the  final  1-year  petition 
finding  for  the  seven  taxa. 

Summary  of  Factors  Affecting  the 

Section  4  of  the  Endangered  Species 
Act  (Act)  and  regulations  (50  CFR  Part 
424)  promulgated  to  implement  the 
hsting  provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  list.  A  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1) 
of  the  Act.  These  factors  and  their 
application  to  Arabis  johnstonii  Munz 
(Johnston's  rock-cress),  Arenaria  ursina 
Robinson  (Bear  Valley  sandwort), 
Castilleja  cinerea  Gray  (ash-grey  Indian 
paintbrush),  Eriogonum  kennedyi  Porter 
ex  Watson  var.  austromontanum  Munz 
&  Johnston  (southern  mountain  vdld 
buckwheat),  Poa  atropurpurea  Scribner 
(San  Bernardino  bluegrass).  Taraxacum 
califomicum  Munz  &  Johnston 
(California  dandelion),  and  Trichostema 
austromontanum  Lewis  ssp. 
compactum  Lewis  (Hidden  Lake 
bluecurls)  are  as  follows  (see  Table  1): 


Table  1  .—Summary  of  Threats 

Threats 

Species 

Trampling 

Exotic 
plants 

ORVadivity 

Develop- 
ment 
activity 

Grazing 

Umited 
numbers 

Aratiis  johnstonii 

Aiwisria  ursina 

X 
X 
X 
X 
X 
X 
X 

X 
X 
X 
X 
X 
X 

X 
X 
X 
X 
X 
X 

X 

X 

X 
X 

X 
X 
X 
X 
X 

Castilleja  cinerea _..... 

Eriogonum  kennedyi  yai.  austromomanum 

Poa  atropurpurea 

Taraxacum  califomicum  ^............ 

X 
X 

Trichostema  austromontanum  sso.  comoactum 

X 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  their  habitat  or  range. 
The  seven  taxa  considered  herein 
currently  are  threatened  by  a  variety  of 
activities  that  result  in  habitat 
modification,  destruction,  degradation, 
and  fragmentation.  These  activities 
include  urbanization,  vehicular  activity, 
hydrologic  alterations,  and  habitat 
degradation  by  Uvestock. 

Five  of  the  seven  taxa  proposed  in 
this  rule  (Poa  atropurpurea,  Taraxacum 
califomicum,  Arenaria  ursina,  Castilleja 
cinerea,  and  Eriogonum  kennedyi  var. 
austromontanum)  are  predominanUy 
found  in  pebble  plains  or  meadow 
habitats  in  the  vicinity  of  Big  Bear  Lake 
in  the  eastern  San  Bernardino 
Moimtains.  Pebble  plains  soils  contain 
significant  amounts  of  clay,  and  are 
subject  to  extreme  diurnal  and  seasonal 
variation  in  soil  temperature  and 
moisture  conditions.  These  soils  have 
an  extremely  slow  infiltration  rate  and, 
thus,  have  a  high  runoff  potential. 

Prior  to  European  settlement,  pebble 
plain  and  meadow  habitats  were  much 
more  abimdant  in  the  Big  Bear  Valley. 
Krantz  (1987)  estimated  that  over  1,000 
ha  (2,500  ac)  of  pebble  plains  and 
natvual  meadowlands  were  lost  due  to 
the  construction  of  a  dam  and  the 
resultant  creation  of  Big  Bear  Lake  in 
1883.  Subsequent  urbanization  of  the 
vtdley,  land  disturbance  from  Uvestock, 
and  off-road  vehicle  use,  destroyed  or 
damaged  much  of  the  remaining  pebble 
plain  and  meadow  habitat  (Krantz  1987, 
Neel  and  Barrows  1990).  These  factors 
contributed  to  the  decline  of  two 
meadow  endemic  species  found  only  in 
the  Big  Bear  Valley  area,  Sidalcea 
pedata  (pedate  checker-mallow)  and 
Thelypodium  stenopetalum  (slender- 
petaled  mustard),  which  were  federally 
Usted  as  endangered  in  1984  (49  FR 
34497).  Nine  existing  pebble  plain 
complexes  have  been  identified  (Neel 
and  Barrows  1990).  Less  than  220  ha 
(550  ac)  of  this  highly  restricted 
community  remain;  about  208  ha  (514 
ac)  is  administered  by  the  Forest  Service 


and  approximately  12  ha  (32  ac)  occurs 
on  private  land  (Neel  and  Barrows 
1990). 

Recreational  activities  have  affected 
and  continue  to  affect  the  habitat  of 
Arabis  johnstonii,  Arenaria  ursina, 
Castilleja  cinerea,  Eriogonum  kennedyi 
var.  austromontanum,  Trichostema 
austromontaimm  ssp.  compactum,  Poa 
atropurpurea,  and  Taraxacum 
califomicum.  These  activities  include 
heavy,  widespread  hiking;  off-road 
vehicle  use;  and  development  of 
campgrounds,  trails,  and  ski  areas.  The 
San  Bernardino  National  Forest  (SBNF) 
has  the  highest  recreational  use  of  any 
national  forest  (SBNF  Draft  WildUfe, 
Fisheries,  Botany,  and  Threatened  and 
Endangered  Species  Program  5-year 
plan,  1992).  The  Forest  Service  has 
implemented  a  number  of  measures 
(including  fencing  and  signing)  to 
protect  pebble  plains  from  illegal  off- 
road  vehicle  activity.  Despite  this 
action,  over  40  percent  of  the  pebble 
plains  habitat  within  Forest  Service 
jurisdiction  remains  improtected  (Neel 
and  Barrows  1990).  Because  of  the 
heavy  recreational  pressures  on  the 
SBNF,  imauthorized  off-road  vehicle 
use  remains  a  threat  to  these  species. 
The  Forest  Service  has  limited  resources 
available  for  preventing  recreational 
impacts  to  these  habitats.  Most  of  the 
privately  owned  pebble  plains  habitat 
ro^ci  ve  no  formal  protection.  A  few, 
however,  have  voluntary  non-binding 
landowner  agreements  to  protect  this 
habitat.  See  Factor  D  for  additional 
information. 

Vehicles  cause  considerable  damage 
to  pebble  plains  habitat,  and  all  pebble 
plains  habitat  have  some  road 
development.  The  pebble  plains  are 
extremely  susceptible  to  damage  during 
spring  thaw  (Krantz  1981a).  During  the 
wet  season,  vehicles  both  directly 
destroy  plants  and  create  deep  ruts  that 
change  the  water  flow  patterns  over  the 
pebble  plains,  potentially  indirectly 
affecting  greater  numbers  of  plants  (Neel 
and  Barrows  1990).  All  known  Arenaria 
ursina  and  Eriogonum  kennedyi  var. 


austromontanum  populations  have  been 
affected  by  vehicle  use  to  some  extent 
(Krantz  1981a).  Vehicular  activity 
directly  impacts  plants  by  crushing  the 
plants  and  compacting  and  eroding  the 
soil.  Although  the  erosion  potential  of 
the  soil  is  not  considered  tdgh,  due  to 
the  moderate  slopes  and  rainfall,  vehicle 
use  can  lead  to  a  breakdown  in  soil 
structure  (Neel  and  Barrows  1990). 
Vehicular  activity  also  favors  the 
establishment  of  species  more  tolerant 
of  such  disturbance,  thereby  altering  the 
composition  of  the  plant  community 
over  time. 

Extensive  damage  to  the  pebble  plains 
near  North  Baldwin  Lake  occurred  in 
March  1992.  A  construction  vehicle 
(front-end  loader)  from  the  adjacent  San 
Bernardino  Coimty  landfill  was  driven 
over  this  plant  site  while  the  soils  were 
saturated  and  highly  vulnerable  to 
disturbance  (Neel  and  Chaney  1992). 
Although  the  site  was  completely 
fenced  and  posted  as  a  rare  plant  site, 
the  driver  trespassed  onto  the  site,  drove 
over  the  identifying  signs  and  fences, 
and  caused  extensive  damage  to  the 
habitat  in  an  apparently  intentional  act 
of  vandalism  (Tim  Krantz,  consultant,  in 
litt.  1993).  Over  1,200  sq  m  (13,000  sq 
ft)  of  pebble  plain  habitat  was 
moderately  to  severely  damaged  from 
this  event.  Although  restoration  was 
required  by  the  Forest  Service,  it  was 
not  entirely  successful  since  the  indirect 
effects,  including  alteration  of  surface 
hydrology  and  the  subsequent  invasion 
of  exotic  species,  can  have  significant, 
long-term  effects  on  this  delicate 
ecosystem  (Neel  and  Chaney  1992, 
Krantz,  in  litt.  1993).  These  impacts  are 
not  easily  reversed  because  soil 
compaction  could  impede  germination 
and  the  exotic  species  could  compete 
for  nutrients  for  extensive  periods  of 
time. 

Incidents  involving  destruction  or 
degradation  of  pebble  plains  habitat  b^' 
off-road  vehicles  and  vehicular  trespass 
have  occurred  in  the  past,  and  continue 
to  present  a  significant  threat  to  all 
pebble  plain  sites  (Maile  Neel,  SBNF, 
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pers.  comm.  1993,  Krantz,  in  litt.  1993). 
For  example,  unpermitted  grading 
destroyed  a  portion  of  the  Castle  Glen 
pebble  plain  in  1991  (Krantz,  in  litt. 
1993).  Generally,  when  such  an  event 
occurs,  restoration  is  not  undertaken 
since  the  persons  responsible  for  the 
habitat  destruction  usually  cannot  be 
identified,  and  the  Forest  Service  has 
insufficient  staffing  and  funding  to 
adequately  restore  all  such  disturbed 
areas.  The  cumulative  effects  of 
luiauthorized  off-road  vehicle  use 
resulted  in  the  almost  complete 
devegetation  of  a  pebble  plains  site  in 
the  SBNF  near  Sugarloaf  (Neel  and 
Barrows  1990).  Privately  owned  pebble 
plains  habitat  is  unprotected  at  several 
locations,  including  the  Big  Bear  Lake 
and  Sawmill  population  complexes.  In 
addition,  imregulated  off-road  vehicle 
activity  degraded  part  of  the  Horseshoe 
pebble  plain  (Sawmill  complex)  under 
both  Forest  Service  and  private 
ownership  (Krantz,  in  litt.  1993).  See 
Factor  D  for  additional  information. 

Chaparral  and  forest  habitats  in  the 
Gamer  Valley  and  Lake  Hemet  areas 
containing  Arabis  johnstonii  continue  to 
be  destroyed  or  degraded  by  livestock 
trampling,  and  residential  and 
recreational  developments,  including 
groundwater  drawdown  by  numerous 
wells  (Hamilton,  pers.  comm.  1993). 
These  activities  contributed  to  the 
decline  of  A.  johnstonii  in  the  region. 
The  Gamer  and  Wellman  grazing 
allotments  may  affect  several 
populations  of  A.  johnstonii  in  Gamer 
VaUey.  The  clay  substrate  is  especially 
vulnerable  to  trampling  and  disruption 
by  cattle  during  the  saturated  period  in 
winter  and  early  spring.  Berg  and  Krantz 
(1982)  noted  evidence  of  cattle-induced 
impacts  to  the  substrate  in  the  vicinity 
of  Quinn  Flat,  located  in  central  Gamer 
Valley,  which  contains  a  dense 
population  of  A.  johnstonii. 

The  decline  ofPoa  atropurpurea  and 
Taraxacum  califomicum  can  be 
attributed  to  a  niunber  of  activities  that 
destroyed  and  degraded  their  habitat, 
including  urbanization,  livestock,  off- 
road  vehicles,  and  hydrologic  alteration. 
For  example,  the  creation  of  Big  Bear 
Lake  inimdated  himdreds  of  acres  of 
meadows  that  provided  habitat  for 
several  sensitive  taxa  (Krantz  1981b). 
Subsequent  urbanization  and 
recreational  developments  at  the  lake 
eliminated  or  fi^gmented  many 
populations  of  P.  atropurpurea  and  T. 
califomicum  (Krantz  1980;  CaUfomia 
Natural  Diversity  Data  Base  1992). 

At  least  70  percent  of  the  remaining 
Poa  atropurpurea  habitat  is 
improtected.  In  several  areas  of  the  San 
Bernardino  Mountains,  P.  atropurpurea 
is  sympatric  with  two  State  and 


federally  listed  endangered  species, 
Sidalcea  pedata  (pedate  checker- 
mallow)  and  Thelypodium 
stenopetalum  (slender-petaled  mustard), 
and  was  similarly  impacted  by 
urbanization  and  development  of 
meadow  habitat.  For  example, 
development  of  the  Big  Bear  airport 
facilities  and  the  expansion  of  Bear 
Moimtain  Ski  Area  destroyed  two 
populations  of  P.  atropurpurea.  A 
portion  of  another  site  was  intentionally 
graded  by  the  landowner  in  1991,  which 
also  destroyed  S.  pedata  habitat  (CDFG 
1991,  Krantz,  in  litt.  1993).  Since  most 
of  the  remaining  populations  of  P. 
atropurpurea  are  very  small,  their  long- 
term  siuvival  is  questionable  (Krantz,  in 
litt.  1993)  (See  Factor  E).  By  1979,  half 
of  the  foiu-  known  Poa  atropurpurea 
populations  in  Lagima  Meadow  (San 
Diego  County)  were  damaged  by  cattle 
trails,  telephone  Une  trenching,  and  soil 
removal  for  the  construction  of  an 
earthen  dam  at  Big  Lagima  Lake  (Sproul 
1979).  The  long-term  alteration  of 
surface  and  subsurface  hydrology  in 
Lagima  Meadow  through  dam 
construction  and  livestock  presence 
resulted  in  soil  distiu-bance.  In  addition, 
several  prolonged  drought  events  in  the 
early  1950's,  middle  1970's,  and  late 
1980's  may  have  contributed  to  the 
decline  of  P.  atropurpurea  in  this  area 
(Curto  1992). 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Overutilization  is  not  known 
to  be  a  threat  for  any  of  the  taxa  under 
consideration  in  this  proposed  rule.  All 
of  the  taxa  proposed  herein  could 
potentially  suffer  vandalism  either 
directly,  or  indirectly  due  to  habitat 
destruction.  An  example  of  vandalism 
to  pebble  plains  habitat  is  the  incident 
at  North  Baldwin  Lake  (see  Factor  A), 
where  a  construction  vehicle  was  driven 
over  the  plant  site  even  though  the  site 
was  completely  fenced  and  posted  as 
rare  plant  habitat.  The  plant  habitat  was 
extensively  damaged  (Tim  Krf'-tz, 
consultant,  in  litt.  1993). 

C.  Disease  or  predation.  Disease  is  not 
known  to  be  a  factor  affecting  any  of  the 
taxa  imder  consideration  in  diis  rule. 
However,  consiunption  by  livestock  is  a 
threat  to  Arenaria  ursina,  Castilleja 
cinerea,  Eriogonum  kennedyi  var. 
xiustromontanum,  Poa  atropurpurea, 
and  Taraxacum  califomicum  (Krantz 
1981a,  Krantz,  in  litt.  1993).  Krantz 
(1981b)  noted  that  since  animals  grazed 
during  the  flowering  period  of  P. 
atropurpurea,  seed  set  and  sexual 
reproduction  are  reduced.  T. 
califomicum  is  viilnerable  to 
consiunption  as  its  flower  heads  and 
leaves  are  erect  and  readily  removed  by 
grazers  (Krantz  in  litt.  1993).  In  the  Big 


Bear  Basin,  wild  burros  forage  in  and 
around  pebble  plain  and  wet  meadow 
habitats.  Feral  burros  have  been 
observed  at  North  Baldwin  and  on  the 
pebble  plains  of  Gold  Mountain  and 
Sawmill  Complex.  Though  levels  of  use 
and  degrees  of  impact  from  burro 
grazing  and  trampling  have  not  been 
systematically  recorded,  browsed  plants 
and  hoof  prints  in  wet  clay  soils  were 
noted  (Neel  and  Barrows  1990). 
D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Existing 
regulatory  mechanisms  that  could 
provide  some  protection  for  these 
species  include:  (1)  Listing  under  the 
California  Endangered  Species  Act,  (2) 
provisions  under  the  California  Native 
Plant  Protection  Act,  (3)  consideration 
under  the  California  Environmental 
Quality  Act  (CEQA),  (4)  Forest  Service 
management  policies,  (5)  land 
acquisition  and  management  by  Federal, 
State,  or  local  agencies,  or  by  private 
groups  and  organizations,  (6)  State 
wilderness  area  management  policies, 
(7)  conservation  provisions  under  the 
Federal  Clean  Water  Act,  and  (8)  local 
laws  and  regulations. 

The  Native  Plant  Protection  Act 
(Chapter  10,  Sec.  1908  et  seq.)  and  the 
CaUfomia  Endangered  Species  Act 
(Chapter  1.5,  Sec.  2080  et  seq.)  prohibit 
the  "take"  of  State-listed  plants.  State 
law  does  not,  however,  protect  the 
plants  fit)m  taking  via  habitat 
modification  or  land  use  change  by  the 
landowner.  After  the  CDFG  notifies  a 
landowner  that  a  State-listed  plant 
grows  on  his  or  her  property.  State  law 
^quires  only  that  the  landowner  notify 
the  agency  "at  least  10  days  in  advance 
of  changing  the  land  use  to  allow 
salvage  of  such  plant"  (Chapter  10,  Sec. 
1913). 

Although  State  laws  could  provide  a 
measure  of  protection  to  the  species, 
these  laws  are  not  adequate  to  protect 
the  species  in  all  cases.  Numerous 
activities  do  not  fall  under  the  purview 
of  the  laws,  such  as  certain  projects 
proposed  by  the  Federal  government 
and  projects  falling  under  State 
statutory  exemptions.  Where  overriding 
social  and  economic  considerations  can 
be  demonstrated,  these  laws  allow 
project  proposals  to  go  forward,  even  in 
cases  where  the  continued  existence  of 
the  species  may  be  jeopardized,  or 
where  adverse  impacts  are  not  mitigated 
to  the  point  of  insignificance. 

The  taxa  in  this  rule  are  included  in 
the  California  Native  Plant  Society 
inventory,  but  none  have  been  listed  by 
the  State.  Hence,  the  California 
Endangered  Species  Act  currently 
provides  no  protection  for  these  species. 
Since  the  Native  Plant  Protection  Act 
only  applies  to  plant  species  listed  by 
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the  State,  this  act  also  provides  no 
protection  to  the  seven  species  in  this 
rule.  Although  these  seven  taxa  are  not 
listed  by  the  State,  the  CEQA  specifies 
that  a  sp>ecies  not  included  on  the  State 
list  shall  be  considered  to  be 
endangered  if  the  species  can  be  shown 
to  meet  the  criteria  for  State  listing. 

The  CDFG  recognizes  that  plants  on 
Lists  lA,  IB,  and  2  of  the  "Inventory  of 
Rare  and  Endangered  Vascular  Plants  of 
California"  (Smith  and  Berg  1988) 
would  normally  qualify  for  State  listing. 
All  seven  plant  taxa  in  this  mle  are 
included  on  California  Native  Plant 
Sociefy  List  IB,  i.e.  plants  rare, 
threatened,  or  endangered  in  California 
and  elsewhere  (Smith  and  Berg  1988). 
CDFG  generally  requests  the  inclusion 
of  such  species  in  Environmental 
Impact  Reports.  However,  several 
projects  resulted  in  the  loss  of  habitat 
for  these  taxa,  including  the  expansion 
of  the  Big  Bear  Airport,  ski  areas,  and 
the  development  of  the  Moonridge  Golf 
Course  in  sensitive  meadow  habitat 
(California  Natural  Diversity  Data  Base 
1992).  In  addition,  projects  such  as  the 
Eagle  Point  development  have  already 
been  approved  but  do  not  provide 
adequate  mitigation  for  the  sensitive 
meadow  plants  (Neel,  pers.  comm. 
1993).  Recently,  the  Qty  of  Big  Bear 
graded  habitat  containing  the  federally 
listed  endangered  plant  species  Sidalcea 
pedata  without  providing  appropriate 
mitigation  measures  (Mary  Meyer, 
CDFG,  pers.  comm.  1993).  Furthermore, 
these  taxa  face  threats  that  are  not  easily 
controlled  by  existing  regulations, 
particularly  unauthorized  off-road 
vehicle  activity. 

With  the  exception  of  Trichostema 
austromontanum  ssp.  compactum, 
which  only  occurs  on  State  land,  all  of 
the  taxa  under  consideration  in  this  rule 
are  found  on  the  SBNF  and  are 
recognized  by  the  Forest  Service  as 
"sensitive  species"  (SBNF  1989).  The 
Forest  Service  has  policies  to  protect 
sensitive  plant  taxa,  including 
attempting  to  establish  these  species  in 
suitable  or  historic  habitat,  encouraging 
'  land  acquisitions  to  protect  sensitive 
plant  habitat,  establishing  refugia  for 
pebble  plains  species,  and  not 
permitting  activities  that  may  alter  the 
hydrology  or  meadow  habitat  for 
sensitive  plants  (SBNF  1989).  These 
guidelines,  however,  have  not  been 
entirely  effective.  Bluff  Lake,  which  is 
privately  owned  and  contains 
populations  of  Poa  atropurpurea  and 
Taraxacum  califomicum,  was  identified 
as  a  potentially  suitable  mitigation  bank 
of  wetland  and  wet  meadow  habitat  for 
developments  in  the  region.  It  was 
identified  as  a  high  priority  for  the 
Forest  Service's  Land  Ownership 


Adjustment  Program  (Bruce  Daniels, 
City  of  Big  Bear  Lake,  in  litt.  1992). 
Unfortimately,  plans  to  acquire  Bluff 
Lake  are  no  longer  being  pursued 
because  the  parcel  is  not  available  for 
sale  (Neel,  pers.  comm.  1993). 

Although  the  Forest  Service  does  not 
permit  activities  that  alter  the  hydrology 
of  pebble  plains  or  meadows, 
unauthorized  off-road  vehicle  use 
continues  to  be  a  problem  in  many  areas 
and  contributes  to  hydrologic 
modifications  of  these  sensitive  habitats. 
Even  if  most  of  the  remaining  pebble 
plains  and  meadow  habitats  on  the 
SBNF  could  be  adequately  protected 
from  human  disturbance,  the  amount  of 
habitat  presently  occupied  by  five  of  the 
seven  taxa  under  consideration  in  this 
rule  may  not  be  sufficient  to  maintain 
their  long-term  viability. 

The  Holcomb  Valley /North  Baldwin 
Lake  region,  which  contains  known 
populations  of  five  of  the  plant  taxa  in 
this  proposed  rule  and  significant 
examples  of  pebble  plains  habitat,  was 
designated  as  a  Special  Interest  Area  by 
the  Forest  Service  in  1989  due  to  its 
combination  of  unique  botanical, 
zoological,  and  historical  resources 
(Lardner,  pers.  comm.  1993).  This 
designation  means  that  certain 
activities,  such  as  plant  collecting,  are 
restricted.  At  present,  no  specific 
management  plan  has  been  developed 
for  the  area  due  to  resources  being 
directed  toward  higher  priority 
activities  (Neel,  pers.  comm.  1993).  The 
"Barstow-to- Vegas"  motorcycle  race  was 
authorized  by  the  Forest  Service  to  pass 
through  this  area  in  1992  and  1993  (Loe, 
pers.  comm.  1992, 1994).  Although  the 
race  is  confined  to  existing  dirt  roads 
and  no  direct  impacts  to  sensitive  plants 
were  incurred  (Neel,  pers.  comm.  1993), 
this  officially  sanctioned  large  scale  off- 
road  vehicle  event  took  place  in  one  of 
the  highly  significant  and  vulnerable 
plant  habitat  areas  of  the  forest  (Krantz 
1981a).  The  potential  exists  for  indirect 
impacts  such  as  foot  trampling  to  occur 
within  the  area  of  these  plants.  Since 
the  race  is  likely  to  become  an  annual 
event,  it  is  a  potential  threat  to  sensitive 
plemt  habitat. 

Two  of  the  species  in  this  proposal, 
Poa  atropurpurea  and  Taraxacum 
califomicum  could  potentially  be 
affected  by  projects  requiring  a  permit 
under  section  404  of  the  Clean  Water 
Act.  Under  section  404,  the  U.S.  Army 
Corps  of  Engineers  (Corps)  regulates  the 
discharge  of  fill  material  into  waters  of 
the  United  States,  which  include 
navigable  and  other  waters,  their 
headwaters  (streams  with  an  average 
annual  flow  of  less  than  5  cubic  feet  per 
second),  and  wetlands  (either  isolated  or 
adjacent  to  other  waters).  Section  404 


regulations  require  that  applicants 
obtain  a  permit  for  projects  that  involve 
the  discharge  of  fill  into  waters  of  the 
U.S.  Projects  that  qualify  for 
authorization  under  Nationwide  Permit 
26  (NWP  26)  and  will  adversely  impact 
0.41  ha  to  4.0  ha  (1  to  10  ac)  of  waters 
above  the  headwater  point  or  in  isolated 
waters  (including  wetlands)  can  be 
permitted  with  minimal  environmental 
review  by  the  Corps  (33  CFR  Part  330). 
Projects  that  qualify  for  authorization 
under  NWP  26  that  affect  less  than  0.41 
ha  (1  ac)  of  isolated  waters  including 
wetlands  may  proceed  without  notifying 
the  Corps  if  the  project  meets  the  terms 
and  conditions  of  the  Nationwide 
Permit.  Formal  evaluation  of  the 
impacts  of  such  a  project  is  thus 
precluded  under  the  section  404  permit 
process.  An  individual  permit  may  be 
required  by  the  Corps  if  a  project 
otherwise  qualifying  under  NWP  26 
would  have  greater  than  minimal 
adverse  environmental  impacts.  The 
Corps  is  generally  reluctant  to  withhold 
authorization  under  NWP  26  unless  the 
existence  of  a  federally  proposed  or 
listed  threatened  or  endangered  species 
would  be  affected.  Candidate  species 
receive  no  special  consideration  under 
section  404,  regardless  of  the  type  of 
permit  deemed  necessary.  Thus,  these 
two  taxa  currently  receive  insufficient 
protection  under  section  404. 

Representatives  fit>m  various  Federal, 
State,  and  lo^al  agencies,  and 
individuals  from  the  private  sector  are 
developing  a  Coordinated  Resource 
Management  Plan  (CRMP)  for  the  Big 
Bear  Valley  region.  The  CRMP  process 
is  essentially  a  planning  tool  that 
operates  on  the  local  level  to  minimize 
conflicts  among  various  user  groups, 
landovmers,  and  govemmental  agencies 
(CRMP  Handbook  1990).  The  goal  of 
this  process  is  to  identify  sensitive 
biological  resources  and  to  integrate 
conservation  efforts  with  those  of  public 
and  private  entities.  Although  the 
Service  supports  these  efforts,  no 
protection  for  any  of  the  species 
described  herein  can  be  guaranteed. 
This  process  is  ongoing,  and  is  not 
legally  binding  for  participants  (John 
Hanlon,  U.S.  Fish  and  Wildlife  Service, 
pers.  comm.  1993). 

E.  Other  natural  or  manmade  factors 
affecting  their  continued  existence.  The 
seven  taxa  considered  in  this  rule 
currently  are  threatened  by  a  variety  of 
other  factors  including:  trampling  by 
humans  and  livestock,  competition  vnth 
other  plant  species,  genedc  absorption, 
drought,  and  stochastic  events. 

Activities  related  to  fuelwood 
harvesting  affect  Arenaria  ursina, 
Castilleja  cinerea,  Eriogonum  kennedyi 
var.  austromontanum,  Poa 


39344  Federal  Regiater  /  Vol.  60.  No.  148  /  Wednesday,  August  2.  1995  /  Proposed  Rules 


atropurpurea,  and  Taraxacum 
califomicum  due  to  hiunan  trampling  of 
habitat  and  individual  plants. 

Trampling  by  recreational  users 
adversely  affects  popidations  of  at  least 
three  of  the  species  {CastiUeja  cinerea. 
Taraxacum  califomicum,  and 
Trichostema  austromontanum  ssp. 
compactum).  Individuals  of 
Trichostema  showed  reduced  vigor 
under  conditions  of  moderate  to  heavy 
trampling  by  recreational  users 
(Hamilton  1991).  Trampling  by 
recreational  users  and  Uvestodc 
adversely  afiiects  T.  califomicum  and 
bvors  the  establishment  of  Taraxacum 
officinale,  since  the  latter  species 
responds  to  disturbance  by  producing 
flower  heads  close  to  the  soil  surface 
(Krantz.  in  litt.  1993).  At  least  one 
population  of  C.  cinerea  was  affected  by 
trampling  by  recreational  users.  This 
site,  located  across  from  Snow  Valley 
Ski  Area  within  a  Forest  Service  lease 
tract,  was  fragmented  by  the 
construction  of  several  large  cabins,  a 
parking  lot,  and  trails.  In  addition, 
increased  trampling  and  excessive 
amounts  of  dust  generated  during  the 
Barstow-to- Vegas  motorcycle  race  in 
Holcomb  Valley  may  impact 
populations  of  five  of  the  species  in  this 
proposed  rule:  Arenaria  ursina,  C. 
cinerea,  Eriogonum  kennedyi  var. 
austromontanum,  Poa  atropurpurea, 
and  T.  califomicum  (Neel,  pers.  comm. 
1993). 

Due  to  its  accessibility,  the 
Trichostema  austromontanum  ssp. 
compactum  population  at  Hidden  Lake 
is  particularly  vulnerable  to  trampling 
by  recreational  users.  This  site,  managed 
by  the  California  Department  of  Parks 
and  Recreation,  has  been  extremely 
popular  with  recreational  users  since 
the  development  of  the  Palm  Springs 
tramway  in  1964.  Several  measiues 
were  initiated  by  the  State  dining  the 
past  decade  to  protect  the  vernal  pool 
ecosystem  and  the  Trichostema 
population,  including  removing 
references  to  the  site  from  park 
interpretive  materials.  These  measures, 
however,  have  not  prevented  impacts 
from  trampling  by  hikers  and  horses. 
Fencing  is  not  permitted  because  the 
site  is  located  within  a  State  wilderness 
area  (Hamilton,  pers.  conun.  1992). 

The  presence  of  livestock  typically 
changes  the  composition  of  native  plant 
commimities  by  reducing  or  eliminating 
those  species  that  cannot  withstand 
trampling,  and  enabling  more  resistant 
(usually  exotic)  species  to  increase  in 
abimdance.  Livestock  trampling  and 
competition  bom  exotic  species  could 
adversely  affect  all  seven  of  these  plant 
taxa.  Taxa  that  were  not  previously  part 
of  the  native  flora  may  be  introduced 


and  flourish  imder  a  grazing  regime. 
They  may  reduce  or  eliminate  native 
plant  species  through  competition  for 
resources.  Introduced  species  are  used 
as  forage  in  San  Bernardino  and 
Cleveland  National  Forest  grazing 
allotments.  The  native  grass  Poa 
atropurpurea  cannot  successfully 
compete  with  these  populations  of  non- 
native  grass  species  (Winter  1991). 
Evidence  of  cattle-induced  impacts  in 
the  vicinity  of  Quiim  Flat,  in  central 
Gamer  Valley,  was  observed  where  a 
population  of  Arabis  johnstonii  exists 
(Berg  and  Krantz  1982). 

Sites  supporting  Arabis  johnstonii, 
Arenaria  ursina,  CastiUeja  cinerea, 
Eriogonum  kermedyi,  Poa  atropurpurea. 
and  Taraxacum  califomicum  were 
moderately  to  heavily  degraded  by  cattle 
trampling  in  the  past  (e.g..  Big  Meadow, 
Wildhorse  Meadow,  Holcomb  Valley, 
Hitchcock  Ranch,  Bluff  Lake,  Gamer 
Valley,  and  Lagima  Meadow).  Some 
areas  continue  to  be  grazed  by  cattle, 
horses,  or  burros.  The  Santa  Ana  grazing 
allotment  includes  a  population  of  C. 
cinerea  on  Sugarloaf  Ridge  (Melody 
Lardner,  SBNF,  pers.  comm.  1993).  In 
the  Cleveland  National  Forest,  the  major 
threat  to  P.  atropurpurea  is  grazing,  as 
all  the  Laguna  Meadow  populations  are 
located  within  grazing  allotments. 

Introduced  species  of  grasses  and 
forbs  have  invaded  many  of  California's 
native  plant  commimities.  Such  weedy 
species  can  displace  the  native  flora  by 
competing  for  nutrients,  water,  light, 
and  space.  Weedy  plant  invasions  are 
facilitated  by  disturbances  such  as 
grazing,  urban  and  residential 
developments,  and  various  recreational 
activities.  Introduced  weeds  became 
established  in  many  portions  of  the  San 
Bernardino,  San  Jacinto,  and  Laguna 
mountains  reducing  the  amount  of 
suitable  habitat  for  Taraxacum 
califomicum,  Poa  atropurpurea,  and 
other  native  plant  species.  For  example, 
the  invasion  of  the  exotic  cheatgrass 
[Bromus  tectorum)  is  considered  to  be  a 
threat  to  the  Sawmill  pebble  plain 
habitat,  which  supports  populations  of 
Arenaria  ursina,  CastiUeja  cinerea,  and 
Eriogonum  kennedyi  var. 
austromontanum  (Neel  and  Barrows 
1990).  In  most  localities,  T.  califomicum 
was  out-competed  by  the  widespread, 
non-native  T.  officinale,  especially  in 
areas  that  were  disturbed  by  grazing  or 
human  activities.  Exotic  grass  and  weed 
species  could  displace  populations  of 
both  P.  atropurpurea  and  T. 
califomicum  tlut)ugh  competition  if 
activities  such  as  grazing,  trampling, 
and  off-road  vehicles  that  favor 
aggressive  introduced  species  continue. 

Two  species  are  threatened  with  the 
loss  of  their  genetic  distinctiveness  due 


to  genetic  exchange  with  species  of  the 
same  genera.  Poa  atropurpurea  has 
potentially  been  affected  by  genetic 
absorption  by  the  widespread  non- 
native  P.  pratensis  (Pierce  and 
Beauchamp  1979,  Sproul  1979,  Ciuto 
1992).  Genetic  absorption  of  P. 
atropurpurea  by  the  exotic  P.  pratensis 
is  a  threat  to  the  long-term  viabiUty  of 
this  species.  Taraxacum  califomicum 
may  also  be  threatened  with  genetic 
absorption  by  the  introduced  T. 
officinale  (Krantz.  in  litt.  1993). 
Apparent  hybrids  between  these  two 
taxa  were  observed  in  areas  where  they 
overlap  in  distribution  (Krantz,  pers. 
conun.  1993;  Krantz  1980).  Since  T. 
califomicum  rarely  occius  in  the 
absence  of  T.  officinale,  the  potential  for 
loss  of  genetic  distinctiveness  of  the 
restricted  species  exists.  Although  both 
T.  califomicum  populations  are 
protected,  in  part,  by  fencing  of  habitat 
at  North  Baldwin  Lake  (owned  by 
CDFG)  and  Holcomb  Valley  (Forest 
Service),  this  species  is  likely 
threatened  at  all  sites  by  genetic 
absorption  and  competition  with  T. 
officinale. 

Drought  conditions  can  also 
negatively  affect  pebble  plains  species. 
The  severe  drought  in  1989  dramatically 
reduced  the  number  of  flowering 
individuals  of  pebble  plains  taxa  and 
their  associated  insect  pollinators  (Frees 
and  Murphy  1990).  Since  both  Arenaria 
ursina  and  Eriogonum  kennedyi  var. 
austromontanum  are  dependent  on 
insects  for  seed  set,  such  envirorunental 
conditions  can  adversely  affect  their 
reproductive  success  (O'Brien  1980, 
Frees  and  Murphy  1990).  Therefore,  if 
numbers  of  these  species  continue  to 
decline  and  reproductive  success  is  low, 
a  series  of  drought  events  may  pose  a 
threat  to  the  species  because  of  now 
limited  distribution. 

Stochastic  extinction  threatens  the 
plants  discussed  herein,  particularly 
Poa  atropurpurea.  Taraxacum 
califomicum,  and  Trichostema 
austromontanum  ssp.  compactum,  by 
virtue  of  their  small  population  size  and 
limited  distribution.  Genetic  viability  is 
reduced  in  small  populations,  making 
them  vulnerable  to  extinction  by 
manmade  or  natural  events.  The 
potential  for  local  extirpation 
precipitated  by  small  population  size 
can  be  exacerbated  by  environmental 
conditions  such  as  the  recent  drought. 
For  example,  the  few  numbers  of  P. 
atropurpurea  individuals  at  the  two 
remaining  sites  in  the  Laguna 
Mountains  could  be  eliminated  by 
grazing  (i.e.,  consumption,  trampling, 
soil  disturbance),  competition  from 
alien  plants,  alteration  of  the  hydrologic 
regime,  or  other  forms  of  distiubance. 
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resulting  in  the  extirpation  of  the 
species  (Curto  1992).  Most  known 
populations  of  T.  califomicum, 
including  Hitchcock  Ranch,  Big 
Meadow  (Forest  Service),  and  Pan  Hot 
Springs  (City  of  Big  Bear),  are  so  limited 
in  numbers  (R.  Vizgirdas,  U.S.  Fish  and 
Wildhfe  Service,  pers.  comm.  1992)  that 
they  may  not  survive  in  the  future 
without  recovery  actions  such  as 
reducing  competition  from  exotic  plants 
and  restoring  degraded  habitat  areas. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
•present,  and  future  threats  faced  by 
these  species  in  determining  to  propose 
this  rule.  Based  on  this  evaluation,  the 
Service  finds  that  Poa  atropurpurea  and 
Taraxacum  califomicum  are  in 
imminent  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
their  ranges  due  to  habitat  destruction 
and  alteration  resulting  from  urban  and 
recreational  development;  grazing; 
trampling  by  livestock  and  humans; 
inadequacy  of  existing  regulatory 
mechanisms;  genetic  absorption; 
stochastic  extinction;  and  competition 
from  exotic  plant  species.  Therefore,  the 
preferred  action  is  to  list  P. 
atropurpurea  and  T.  califomicum  as 
endangered.  Other  alternatives  to  this 
action  were  considered  but  not 
preferred  because  not  listing  these 
species  at  all,  or  listing  them  as 
threatened  would  not  provide  adequate 
protection  or  would  not  be  in  keeping 
with  the  purposes  of  the  Act. 

For  the  reasons  discussed  above,  the 
Service  finds  that  Arabis  johnstonii, 
Arenaria  ursina,  CastiUeja  cinerea, 
Eriogonum  kennedyi  var. 
austromontanum,  and  Trichostema 
austromontanum  ssp.  compactum  are 
likely  to  become  endangered  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  their  ranges  if 
identified  threats  are  not  reduced  or 
eliminated.  Threats  to  these  five  taxa 
include  habitat  destruction  and 
alteration  from  urban  development  and 
off-road  vehicle  activity;  habitat 
degradation  and  predation  by  livestock 
and  feral  burros;  trampling;  and 
stochastic  events.  The  Service  has 
determined  that  threatened  rather  than 
endangered  status  is  appropriate  for  A. 
johnstonii,  A.  ursina,  C.  cinerea,  E. 
kennedyi  var.  austromontanum,  and  T. 
■  0.  ssp.  compactum  primarily  because 
the  Forest  Service  has  initiated  some 
measures  to  protect  these  species. 
Management  activities  conducted  by  the 
Forest  Service  (such  as  fencing,  signing, 
and  monitoring  various  sensitive  habitat 
areas)  have  reduced  the  potential  for 
habitat  destruction  by  human  activities 
to  the  degree  that  the  danger  of 


extinction  for  these  taxa  is  not 
imminent.  However,  the  signs  and 
fences  are  often  destroyed  or  removed, 
hence  most  locaUties  containing  these 
taxa  remain  vulnerable  to  trespass  by 
off-road  vehicles  and  other  recreational 
users  (Neel,  pers.  comm.  1993).  Other 
alternatives  to  this  action  were 
considered  but  not  preferred  because 
not  listing  these  species  at  all  would  not 
provide  adequate  protection  and  would 
not  be  in  keeping  with  the  purposes  of 
the  Act.  Listing  them  as  endangered 
would  not  be  appropriate  as  the  Forest 
Service  has  decreased  the  danger  of 
extinction  at  the  present  time.  Critical 
habitat  is  not  being  proposed  for  these 
species  at  this  time,  as  discussed  below. 

Critical  Habitat 

Critical  habitat  is  defined  by  section 
3  of  the  Act  as:  (i)  the  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection  and;  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.21)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  a  species  is 
determined  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  foe  these  taxa  at  this  time. 
Service  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(1)  The  species  is  threatened  by  taking 
or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

As  discussed  in  Factors  A  and  B, 
vandalism,  primarily  by  through 
unauthorized  trespassing  in  motorized 
vehicles,  is  a  threat  to  these  species. 
One  documented  example  of  intentional 
habitat  destruction  has  been  cited  above 
in  an  area  containing  several  of  the 
species  proposed  herein  for  listing.  Acts 
of  vandalism  and  habitat  destruction 


against  other  Federally  listed 
endangered  species  in  the  region 
discussed  in  this  rule  have  occurred 
when  the  location  of  plant  populations 
were  divulged  (Mary  Meyer,  CDFG, 
pers.  comm.  1995).  The  pubUcation  of 
the  required  maps  and  descriptions  for  • 
a  critical  habitat  proposal  would 
increase  the  degree  of  threat  to  these 
taxa  from  possible  take  or  vandaUsm. 
The  listing  of  species  as  endangered  or 
threatened  publicizes  their  rarity,  and 
can  make  them  more  susceptible  to 
collection  by  researchers  or  curiosity 
seekers.  Designation  of  critical  habitat 
could  further  contribute  to  their  decline 
and  increase  enforcement  problems. 
In  addition,  designation  of  critical 
habitat  would  not  be  beneficial  for  these 
species.  All  Federal  agencies  and  local 
planning  agencies  involved  were 
notified  of  the  location  and  importance 
of  protecting  habitat  for  these  species. 
For  the  populations  under  Federal 
jurisdiction,  protection  of  the  habitat  of 
these  species  will  be  addressed  through 
the  Act's  section  4  recovery  process  and 
section  7  consultation  process.  Those 
populations  extant  on  privately  owned 
lands  would  receive  no  benefit  from 
critical  habitat  designation.  For  the 
reasons  discussed  above,  the  Service 
finds  that  designation  of  critical  habitat 
for  these  taxa  is  not  pmdent  at  this  time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  plans  be 
developed  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  Usted  plants  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  fisted  as  endangered 
or  threatened  and  vtath  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  the  Service  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  species 
proposed  for  listing  or  result  in 
destruction  or  adverse  modification  of 
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proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  ensiue  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  the  species  or 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Federal  agencies  expected  to  have 
involvement  with  section  7  regarding 
these  species  include  the  Forest  Service 
through  its  management  activities,  and 
the  U.S.  Army  Corps  of  Engineers  and 
the  Environmental  Protection  Agency, 
through  their  permit  authority  imder 
section  404  of  the  Clean  Water  Act.  The 
Federal  Housing  Administration  may  be 
affected  through  funding  of  housing 
loans  where  these  species  or  their 
habitat  occurs.  The  Federal  Highway 
Administration  may  be  affected  through 
potential  funding  of  futiu«  highway 
construction  that  could  affect  these 
species.  The  Federal  Energy  Regulatory 
Commission  may  be  involved  through 
its  permitting  authority  for  utility 
projects  that  might  potentially  affect 
these  taxa. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  or  threatened  plants. 
All  prohibitions  of  section  9(a)(2)  of  the 
Act,  implemented  by  50  CFR  parts  17.61 
or  17.71  apply.  These  prohibitions,  in 
part,  make  it  illegal  for  any  person 
subject  to  the  jiuisdiction  of  the  United 
States  to  import  or  export,  transport  in 
interstate  or  foreign  commerce  in  the 
course  of  a  commercial  activity,  sell  or 
offer  for  sale  any  such  species  in 
interstate  or  foreign  commerce,  or  to 
remove  and  reduce  to  possession  the 
species  from  areas  under  Federal 
jurisdiction.  In  addition,  for  plants 
listed  as  endangered,  the  Act  prohibits 
the  malicious  damage  or  destruction  on 
areas  imder  Federal  jiuisdiction  and  the 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  of  such  plants 
in  knowing  violation  of  any  State  law  or 
regulation,  including  State  criminal 
trespass  law.  Section  4(d)  of  the  Act 
allows  for  the  provision  of  such 
protection  to  threatened  species  through 
regulation.  This  protection  may  apply  to 
these  species  in  the  future  if  regiilations 
are  promidgated.  Seeds  from  cultivated 
specimens  of  threatened  plants  are 
exempt  from  these  prohibitions 
provided  that  their  containers  are 
marked  "Of  Cultivated  Origin."  Certain 
exceptions  to  the  prohibitions  apply  to 
agents  of  the  Service  and  State 
conservation  agencies. 


The  Act  and  50  CFR  17.62  and  17.63 
for  endangered  plants  and  Part  17.72  for 
threatened  plants  also  provide  for  the 
issuance  of  permits  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  and  threatened 
plants  under  certain  circumstances. 
Such  permits  are  available  for  scientific 
purposes  and  to  enhance  the 
propagation  or  survival  of  the  species. 
For  threatened  plants,  permits  area  also 
available  for  botanical  or  horticultural 
exhibition,  educational  purposes,  or 
special  purposes  consistent  with  the 
purposes  of  the  Act.  It  is  anticipated 
that  few  permits  would  ever  be  sought 
or  issued  because  these  species  are  not 
in  cultivation  or  common  in  the  wild. 

It  is  the  policy  of  the  Service, 
published  in  the  Federal  Register  on 
July  1, 1994  (59  FR  34272).  to  identify 
to  the  maximum  extent  practicable  at 
the  time  a  species  is  listed  those 
activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act.  The  intent  of  this  policy  is  to 
increa^  public  awareness  of  the  effect 
of  this  listing  on  proposed  and  ongoing 
activities  within  the  species'  range.  Six 
of  the  seven  species  in  this  rule  are 
known  to  occiu-  on  lands  managed  by 
the  Forest  Service.  Collection,  damage 
or  destruction  of  these  species  on  Forest 
Service  lands  is  prohibited  although  in 
appropriate  cases  a  Federal  endangered 
species  permit  may  be  issued  to  allow 
collection.  Removal,  cutting,  digging  up, 
damaging  or  destroying  endangered 
plants  on  non-Federal  lands  would 
constitute  a  violation  of  section  9  of  the 
Act  if  conducted  in  knowing  violation 
of  California  State  law,  including  State 
criminal  trespass  law.  The  Service  is  not 
aware  of  any  otherwise  lawful  activities 
being  conducted  or  proposed  by  the 
public  that  will  be  affected  by  this 
listing  and  result  in  a  violation  of 
section  9. 

Questions  regarding  activities  that 
may  constitute  violations  of  section  9 
should  be  directed  to  the  Field 
Supervisor  of  the  Service's  Carlsbad 
Field  Office  (see  ADDRESSES  section). 
Requests  for  copies  of  the  regulations 
concerning  listed  plants  and  general 
inquiries  regarding  prohibitions  and 
permits  may  be  addressed  to  the  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services,  Endangered  Species  Permits, 
911  N.E.  11th  Avenue,  Portland, 
Oregon,  97232-4181  (telephone  503/ 
231-2063;  Facsimile  503/231-6243) 

Public  Ccmiments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 


concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particiUarly  are  sought 
concerning: 

(1)  Biological,  commercial,  or  other 
relevant  data  concerning  any  threat  (or 
lack  thereof)  to  these  taxa; 

(2)  The  location  of  any  additional 
populations  of  these  taxa  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  these  taxa;  and 

(4)  Ciurent  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  these  taxa. 

The  Service  specifically  solicits 
opinion  from  independent  specialists 
regarding  pertinent  scientific  or 
commercial  data  and  assiunptions 
relating  to  taxonomy,  population 
models,  and  supportive  biological  and 
ecological  information. 

The  final  decision  on  this  proposal 
will  take  into  consideration  die 
comments  and  any  additional 
information  received  by  the  Service,  and 
such  communications  may  lead  to  final 
regulations  that  differ  from  this 
proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal  in  the  Federal  Register. 
Such  requests  must  be  made  in  writing 
and  addressed  to  the  Field  Supervisor  of 
the  Carlsbad  Field  Office  (see 
ADDRESSES  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessments  or  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Act.  A  notice  outlining  the  Service's 
reasons  for  this  determination  was 
published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Carlsbad  Field  Office  (see 
ADDRESSES  section). 

Author 

The  primary  author  of  this  proposed 
rule  is  Edna  Rey  Vizgirdas,  Carlsbad 
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Field  Office  (see  ADDRESSES  section)  or 
telephone  619-431-9440. 

List  of  Subjects  in  50  CFR  Part  17 

11  Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  Part  17,  subchapter 


B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L  9&- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  Section  17.12(h)  is  amended  by 
adding  the  following,  in  alphabetical 


order  under  FLOWERING  PLANTS,  to 
the  List  of  Endangered  and  Threatened 
Plants,  to  read  as  follows: 

$  1 7.1 2    Endangered  and  threatened  plants. 

•        •        •        *        » 

(h)  ♦  •  • 


Species 


Scientific  name 


Common  name 


Historic  range 


Family 


Status      When  listed 


Critical 
hatiitat 


Special 
rules 


Flowering  Plants 


J^rabis  johnstonii Johnston's  rock- 
cress. 


U.S.A.  (CA) Brassicaceae  T 


i  \ranaria  ursina Bear  Valley  sandwort    U.S.A.  (CA) Caryophyllaceae T 


I  "iastiteja  cinerea Ash-grey  Indian 

paintbrush. 


U.S.A.  (CA) Scrophulariaceae T 


^hgonum  kennedyi      souttiem  mountain        U.S.A.  (CA) 
var.  wild  txjckwtieat. 

austomontanum. 


^oa  atropurpurea San  Bernardino  blue-    U.S.A.  (CA) 

grass. 


Potygonaceae 


Poaceae 


Taraxacum  California  dandelion  .    U.S.A.  (CA) Asteraceae  E 

c^ifomicum. 


rrichostema  Hidden  Lake 

austomontanum  bluecurls. 

ssp.  compactum. 


U.S.A.  (CA) Larniaceae  T 


NA 


NA 


NA 

NA 

• 

NA 

NA 

NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


Dated:  July  5, 1995. 
MoIUe  H.  Seattle, 

fHrectoT,  Fish  and  Wildlife  Service. 

(PR  Doc.  95-18975  Filed  8-1-95;  8:45  am) 

BILUNO  CODE  4310-55-P 

50  CFR  Part  23 
RIN  10ia-AC70 

Export  of  River  Otters  Taken  in 
Tennessee  in  the  1995-96  and 
Sut>sequent  Seasons 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 


(CITES)  regulates  international  trade  in 
certain  animal  and  plant  species. 
Exports  of  animals  and  plants  listed  on 
Appendix  11  of  CITES  require  an  export 
permit  from  the  coimtry  of  origin.  As  a 
general  rule,  export  permits  are  only 
issued  after  two  conditions  are  met. 
First,  the  exporting  coimtry's  CITES 
Scientific  Authority  must  advise  the 
permit-issuing  CFliES  Management 
Authority  that  such  exports  will  not  be 
detrimental  to  the  survival  of  the 
species.  This  advice  is  known  as  a  "no- 
detriment"  finding.  Second,  the 
Management  Authority  must  make  a 
determination  that  the  animals  or  plants 
were  not  obtained  in  violation  of  laws 
for  their  protection.  If  live  specimens 
are  being  exported,  the  Management 
Authority  must  also  determine  that  the 
specimens  are  being  shipped  in  a 


humane  manner  with  minimal  risk  of 
injury  or  damage  to  health. 

The  piuT)ose  of  this  proposed 
rulemaking  is  to  announce  proposed 
findings  by  the  Scientific  and 
Management  Authorities  of  the  United 
States  on  the  proposed  export  of  river 
otters  harvested  in  the  State  of 
Tennessee,  and  to  propose  the  addition 
of  Tennessee  to  the  list  of  States  and 
Indian  Nations  for  which  the  export  of 
river  otters  is  approved.  The  Service 
intends  to  apply  these  findings  to    • 
harvests  in  Tennessee  during  the  1995- 
96  season  and  subsequent  seasons, 
subject  to  the  conditions  applying  to 
approved  States. 
DATES:  The  Service  vnll  consider 
comments  received  on  or  before  October 
2, 1995  in  making  its  final 
determination  on  this  proposal. 
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ADDRESSES:  Please  send  correspondence 
concerning  this  proposed  rule  to  the 
Office  of  Scientific  Authority:  Mail 
Stop:  725  Arlington  Square;  U.S.  Fish 
and  Wildlife  Service;  1849  C  St.  NW, 
Washington,  DC  20240  (FAX  number 
703-358-2276).  Express  and  messenger- 
delivered  mail  should  be  addressed  to 
the  Office  of  Scientific  Authority;  Room 
750, 4401  North  Fairfax  Drive; 
Arlington,  Virginia,  22203.  Comments 
and  materials  received  wiU  be  available 
for  public  inspection,  by  appointment, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  at  the  Arlington  Square 
Building,  4401  North  Fairfax  Drive, 
ArUngton,  VA  22203. 
FOR  FURTHER  INFORMA-HON  CONTACT. 
Scientific  Authority  Finding — Dr. 
Marshall  A.  Howe,  Office  of  Scientific 
Authority;  phone  703-358-1708;  FAX 
703-358-2276. 
Management  Authority  Findings/State 
Export  Programs — Ms.  Carol  Carson, 
Office  of  Management  Authority;  Mail 
Stop:  Arlington  Square,  Room  420c; 
U.S.  Fish  and  Wildhfe  Service; 
Washington,  DC  20240  (phone  703- 
358-2095;  FAX  703-358-2280). 
SUPPLEMENTARY  INFORMATION:  On 
January  5, 1984  (49  FR  590),  the  Service 
published  a  rule  granting  export 
approval  for  river  otters  and  certain 
other  QTES-listed  species  of  furbearing 
mammals  fix>m  specified  States  and 
Indian  Nations  and  Tribes  for  the  1983- 
84  and  subsequent  harvest  seasons.  In 
succeeding  years,  approval  for  export  of 
one  or  more  species  of  furbearers  has 
been  granted  to  other  States  and  Indian 
Nations,  Tribes,  or  Reservations  through 
the  rulemaking  process.  These 
approvals  were  and  continue  to  be 
subject  to  certain  population  monitoring 
and  export  requirements.  The  purpose 
of  this  notice  is  to  annoimce  proposed 
findings  by  the  Scientific  and 
Management  Authorities  of  the  United 
States  on  the  proposed  export  of  river 
otters,  Lontra  (=Lutra)  canadensis, 
harvested  in  the  State  of  Tennessee,  and 
to  add  Tennessee  to  the  list  of  States 
and  Indian  Nations  for  which  the  export 
of  river  otters  is  approved.  The  Service 
proposes  these  findings  for  the  export  of 
specimens  harvested  in  the  State  of 
Tennessee  during  the  1995-96  season 
and  subsequent  seasons,  subject  to  the 
conditions  applying  to  other  approved 
entities. 

CITES  regulates  import,  export,  re- 
export, and  introduction  from  the  sea  of 
certain  animal  and  plant  species. 
Species  for  which  the  trade  is  controlled 
are  included  in  three  appendices. 
Appendix  I  includes  species  threatened 
with  extinction  that  are  or  may  be 
affected  by  trade.  Appendix  II  includes 


species  that,  although  not  necessarily 
now  threatened  with  extinction,  may 
become  so  unless  trade  in  them  is 
strictly  controlled.  It  also  fists  species 
that  must  be  subject  to  regulation  in 
order  that  trade  in  other  cvurently  or 
potentially  threatened  species  may  be 
brought  under  effective  control  [e.g., 
because  of  diffictilty  in  distinguishing 
specimens  of  currently  or  potentially 
threatened  species  from  those  of  other 
species).  Appendix  III  includes  species 
that  any  Party  identifies  as  being  subject 
to  regulation  within  its  jiuisdiction  for 
purposes  of  preventing  or  restricting 
exploitation,  and  for  which  it  needs  the 
cooperation  of  other  Parties  to  control 
trade. 

In  the  January  5, 1984,  Federal 
Register  (49  FR  590),  the  Service 
announced  the  results  of  a  review  of 
Usted  species  at  the  Fourth  Conference 
of  the  QTES  Parties  that  certain  species 
of  furbearing  mammals,  including  the 
river  otter,  should  be  regarded  as  fisted 
in  Appendix  II  of  CITES  because  of 
similarity  in  appearance  to  other  fisted 
species  or  geographically  separate 
populations.  The  January  5, 1984, 
document  described  how  the  Service,  as 
Scientific  Authority,  planned  to  monitor 
annually  the  population  and  trade  status 
of  each  of  these  species  and  to  institute 
restrictive  export  controls  if  prevailing 
export  levels  appeared  to  be 
contributing  to  a  trend  of  long-term 
population  decline.  The  dociunent  also 
described  how  the  Service,  as 
Management  Authority,  would  require 
States  to  assiu«  that  specimens  entering 
trade  are  metrked  with  approved,  serially 
unique  tags  as  evidence  that  they  had 
been  legally  acquired. 

Scientific  Authority  Findings 

Article  IV  of  CITES  requires  that, 
before  a  permit  to  export  a  specimen  of 
a  species  included  in  Appendix  n  can 
be  granted  by  the  Management 
Authority  of  an  exporting  country,  the 
Scientific  Authority  must  advise  "that 
such  export  will  not  be  detrimental  to 
the  siuvival  of  that  species."  The 
Scientific  Authority  for  the  United 
States  must  develop  such  advice,  known 
as  a  no-detriment  finding,  for  the  export 
of  Appendix  II  animals  in  accordance 
with  Section  8A(c)(2)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (the 
Act).  The  Act  states  that  the  Secretary  of 
the  Interior  is  required  to  base  export 
determinations  and  advice  "upon  the 
best  available  biological  information 
derived  from  professionally  accepted 
wildlife  management  practices;  but  is 
not  required  to  make,  or  require  any 
State  to  make,  estimates  of  population 
size  in  making  such  determinations  or 
giving  such  advice." 


The  river  otter  is  managed  by  the 
wildhfe  agencies  of  individual  States  or 
Indian  Nations.  Those  States  and  Indian 
Nations  from  which  the  Service  has 
approved  the  export  of  river  otters  in  " 
1983-84  and  subsequent  seasons  were 
identified  in  the  January  5, 1984, 
Federal  Register  (49  FR  590)  and  fisted 
in  50  CFR  23.53.  Each  export-approved 
State  or  Indian  Nation  in  which  this 
animal  is  harvested  has  a  program  to 
regulate  the  harvest.  Based  on 
information  received  from  the  State  of 
Tennessee,  the  Service  proposes  adding 
that  State  to  the  fist  of  States  and  Indian 
Nations  approved  for  export  of  river 
otters. 

Given  that  the  river  otter  is  fisted  on 
Appendix  n  of  CITES  primarily  because 
of  similarity  of  appearance  to  other 
fisted  species  in  need  of  rigorous  trade 
controls,  an  important  component  of  the 
no-detriment  finding  by  the  Scientific 
Authority  is  consideration  of  the  impact 
of  river  otter  trade  on  the  status  of  these 
other  species.  The  Scientific  Authority 
has  determined  that  the  dual  practice  of 
(1)  issuing  export  permits  naming  the 
species  being  traded  and  (2)  marking 
pelts  with  tags  bearing  the  name  of  the 
species,  country  and  State  of  origin,  year 
of  harvest,  and  a  unique  serial  niunber, 
is  sufficient  to  eliminate  potential 
problems  of  confusion  with,  and 
therefore  risk  to,  other  fisted  species 
(see  Management  Authority  Findings  for 
tag  specifications). 

In  addition  to  considering  the  effect  of 
trade  on  species  or  populations  other 
than  those  being  exported  from  the 
United  States,  the  Service  will  regularly 
examine  information  provided  by  the 
State  of  Tennessee  to  determine  if  there 
is  a  population  decline  in  river  otters 
that  might  warrant  more  restrictive 
export  controls.  This  monitoring  and 
assessment  will  follow  the  same 
procedures  adopted  for  other  States  and 
Indian  Nations.  As  part  of  this 
monitoring  program,  the  States  and 
Indian  Nations  that  have  been  approved 
for  export  of  river  ottere  are  requested 
annucdly  to  certify  that  the  best 
available  biological  information  derived 
from  professionally  accepted  wildfife 
management  practices  indicates  that 
harvest  of  river  ottere  during  the 
forthcoming  season  will  not  be 
detrimental  to  the  survival  of  the 
species. 

Whenever  available  information  from 
the  States  or  other  sources  indicates  a 
possible  problem  in  a  particular  State, 
the  Scientific  Authority  will  conduct  a 
comprehensive  review  of  acciunulated 
information  to  determine  whether 
conclusions  about  the  treatment  of  these 
species  as  listed  for  similarity  of 
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appearance  need  to  be  adjusted  in  the 
State. 

Natural  repopulation  of  river  otters 
has  been  occurring  in  western 
Tennessee  since  the  1950's.  This 
increase  is  consistent  with  a  widespread 
pattern  In  the  United  States  and  is 
beUeved,  in  part,  to  reflect  colonization 
of  suitable  habitat  created  recently  by  a 
rapidly  expanding  beaver  population. 
Tennessee  has  supported  a  study  of  the 
demography,  food  habits,  and  habitat 
use  of  river  otters  in  the  State.  The 
results  of  these  studies  show  that  age 
and  sex  ratios  of  river  otters  in  western 
Tennessee  are  similar  to  those  of 
healthy  river  otter  populations 
elsewhere,  including  populations 
e^cperiencing  harvest. 

The  Tennessee  Wildfife  Resoiut»s 
Agency  has  conducted  experimental 
river  otter  trapping  seasons  annually 
since  1989  in  the  western  part  of  the 
State.  Total  annual  harvest  has  ranged 
from  71  (1990-91)  to  176  (1992-93).  In 
the  central  and  eastern  parts  of 
Tennessee,  this  species  is  still  classified 
under  State  law  as  threatened  and  is  not 
legally  harvested  at  this  time.  The 
available  biological  and  harvest 
information  leads  the  Service  to 
conclude  that  export  of  river  otters 
legally  harvested  in  Tennessee  will  not 
be  detrimental  to  the  survival  of  the 
species. 

All  otters  taken  by  trappera  are 
required  to  be  marked  with  special  tags 
approved  by  the  Wildfife  Resources 
Agency.'  The  State  also  conducts  a 
questionnaire  survey  of  licensed 
trappers  annually.  These  surveys 
identify  the  size  and  geographic 
derivation  of  the  river  otter  harvest  and 
will  provide  insight  into  State  river  otter 
population  trends  over  time.  Analysis  of 
these  data  should  detect  population 
declines  symptomatic  of  either  an 
unhealthy  population  or  overharvest  in 
time  to  t^e  corrective  action  through 
regulatory  adjustments  or  other  means. 

Based  upon  (a)  the  information 
presented  by  the  Tennessee  Wildfife 
Resomt;es  Agency,  including  river  otter 
harvest  regtilations,  and  (b)  the 
determination  that  permitting  and 
tagging  requirements  will  efiminate  the 
possibility  that  other  similar-appearing, 
QTES-listed  species  in  trade  will  be 
misrepresented  as  river  otters,  the 
Service  proposes  to  issue  Scientific 
Authority  advice  in  favor  of  export  of 
river  otters  harvested  in  1995-96  and 
subsequent  seasons  from  Tennessee. 

Management  Authority  Findings 

Exports  of  Appendix  II  species  are 
allowed  under  CITES  only  if  the 
Management  Authority  is  satisfied  that 
I  be  specimens  were  not  obtained  in 


contravention  of  laws  for  the  protection 
of  the  involved  species.  The  Service, 
therefore,  must  be  satisfied  that  the  river 
otter  pelts,  hides,  or  products  being 
exported  were  not  obtained  in  violation 
of  State,  Indian  Nation,  Tribal, 
Reservation,  or  Federal  law  in  order  to 
allow  export.  Evidence  of  legal  taking 
for  Alaskan  gray  wolf,  Alaskan  brown  or 
grizzly  bear,  American  alfigator,  bobcat, 
lynx,  and  river  otter  is  provided  by  State 
or  tribal  tagging  programs.  The  Service 
annually  contracts  for  the  manufactiu-e 
and  defivery  of  special  CITES  animal- 
hide  tags  for  export-quaUfied  States  and 
Indian  Nations,  Tribes,  and 
Reservations.  The  Service  has  adopted 
the  following  export  requirements  for 
the  1983-84  and  subsequent  seasons: 

(1)  Current  State  or  Indian  Nation, 
Tribe,  or  Reservation  hunting,  trapping, 
and  tagging  regulations  and  sample  tags 
must  be  on  file  with  the  Office  of 
Management  Authority; 

(2)  The  tags  must  be  durable  and 
permanently  locking  and  must  show 
U.S.-CTTES  logo,  State  or  Indian  Nation, 
Tribe,  or  Reservation  of  origin,  year  of 
take,  species,  and  a  unique  serial 
nimiber; 

(3)  The  tag  must  be  attached  to  all 
pelts  taken  within  a  minimum  time  after 
take,  as  specified  by  the  State  and 
Indian  regulation,  and  such  time  should 
be  as  short  as  possible  to  nfinimize 
movement  of  untagged  pelts; 

(4)  The  tag  must  oe  permanenUy 
attached  as  authorized  and  prescribed 
by  the  State  or  Indian  regulation; 

(5)  Takers/dealers  who  are  licensed/ 
registered  by  States  or  Indian  Nations, 
Tribes,  or  Reservations  must  account  for 
tags  received  and  must  retiun  unused 
tags  to  the  State  or  Indian  Nation,  Tribe, 
or  Reservation  within  a  specified  time 
after  the  taking  season  closes;  and, 

(6)  Fully  manufactured  fur  (or  hide) 
products  may  be  exported  from  the 
United  States  only  when  the  CITES 
export  tags,  removed  from  the  hides 
used  to  make  the  product  being 
exported,  are  surrendered  to  the  Service 
prior  to  export. 

Proposed  Export  Decision 

The  Service  proposes  to  approve 
exports  of  Tennessee  river  otters 
harvested  during  the  1995-96  or 
subsequent  harvest  seasons  on  the 
grounds  that  both  Scientific  Authority 
and  Management  Authority  criteria  have 
been  satisfied. 

Comments  Solicited 

The  Service  requests  comments  on 
these  proposed  findings  and  the 
proposed  rulemaking  adding  Termessee 
to  the  list  of  States  approved  for  export 
of  river  otters.  The  final  decision  on  this 


proposed  rule  will  take  into  accoimt 
comments  received  and  any  additional 
information  received.  Such 
consideration  may  lead  to  findings 
different  from  those  presented  in  this 
proposal. 

Effects  of  the  Rule  and  Required 
Determinations 

The  Department  has  previously  (48 
FR  37494)  determined  that  the  export  of 
river  otters  of  various  States  and  Indian 
Tribes  or  Nations,  taken  in  the  1983-84 
and  subsequent  harvest  seasons,  was  not 
a  major  Federal  action  that  would 
significantly  affect  the  quality  of  the 
human  environment  under  the  National 
Environmental  Poficy  Act  (42  U.S.C. 
4321-4347).  This  action  is  covered 
under  an  existing  Departmental 
categorical  exclusion  for  amendments  to 
approved  actions  when  such  changes 
have  no  potential  for  causing  substantial 
environmental  impact. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  imder 
Executive  Order  12866  and  will  not 
have  significant  economic  effects  on  a 
substantial  niunber  of  small  entities  as 
ouUined  under  the  Regulatory 
Flexibifity  Act  (5  U.S.C.  601  et  seq.). 
Because  the  existing  rule  treats  exports 
on  a  State-by-State  and  Indian  Nation- 
by-Indian  Nation  basis  and  proposes  to 
approve  export  in  accordance  with  a 
State  or  Indian  Nation,  Tribe,  or 
Reservation  management  program,  the 
rule  will  have  littie  effect  on  small 
entities  in  and  of  itself.  The  proposed 
rule  would  allow  continued 
international  trade  in  river  otters  from 
the  United  States  in  accordance  with 
CITES,  and  it  does  not  contain  any 
Federafism  impacts  as  described  in 
Executive  Order  12612. 

This  proposed  rule  does  not  contain   • 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  imder  44 
U.S.C.  3501  et  seq. 

This  proposal  is  issued  under 
authority  of  the  Endangered  Species  Act 
of  1973  as  amended  (16  U.S.C.  1531  et 
seq.).  The  authors  are  Marshall  A. 
Howe,  Office  of  Scientific  Authority, 
and  Carol  Carson,  Office  of  Management 
Authority. 

List  of  Subjects  in  50  CFR  Part  23 

Endangered  and  threatened  wildlife, 
Exports,  Imports,  Transportation, 
Treaties. 

PART  23— ENDANGERED  SPECIES 
CONVENTION 

Accordingly,  the  Service  proposes  to 
amend  Part  23  of  Title  50.  Code  of 
Federal  Regulations,  as  set  forth  below: 
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1.  The  authority  citation  for  Part  23 
continues  to  read  as  follows: 

Authority:  Convention  on  International 
Trade  in  Endangered  Species  of  Wild  Fauna 
and  Flora.  27  U.S.C.  1087;  and  Endangered 


Species  Act  of  1973,  as  amended  (16  U.S.C 
1531  etseq.). 

2.  hi  Subpart  F— Export  of  Certain 
Species,  revise  §  23.53  to  read  as 
foUows: 


§  23.53    River  otter  (Lontra  canadensis). 

States  for  which  the  export  of  the 
indicated  season's  harvest  may  be 
pennitted  under  §  23.15  of  this  part: 


(a)  States  and  Harvest  Seasons  Approved  for  Export  of  River  Otter  From  the  United  States. 


Alabama 

Alaska  „ 

Arkansas  

Connectkxit 

Delaware 

Ftorida 

Georgia  

Louisiarui _..... 

Maine  , 

Maryland  

Massachusetts 

Mntiigan 

Mirwiesola 

Mississippi 

Montana 

New  Hanrpshjre  ... 

New  Jersey  , 

New  York  

North  Cardmm 

Oregon  , 

Penobscot  Nation . 

Rhode  Island 

South  Carolina 

Tennessee  

Vernunt  .„ „ 

Virginia 

Washington 

Wisconsin 


1977-78' 


Q 
+ 
Q 
Q 
Q 
0 
O 
Q 
0 
Q 
Q 
Q 
Q 
Q 
Q 
O 

Q 
O 
Q 

0 
Q 

Q 
Q 
0 
Q 


11978-792 


+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 

+ 

+ 

+ 
+ 
+ 

♦ 

+ 
+ 
+ 
+ 


1979-803 


+ 
+ 

+ 

+ 

+ 
+ 
+ 
+ 
+ 
+ 
+ 

+ 


+ 
♦ 
+ 
+ 


1980-81 


+ 
+ 
+ 

+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 

+ 

+ 

+ 


+ 
+ 
+ 
+ 


1981-82 


+ 

+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 

+ 
+ 
+ 


+ 
+  - 
+ 


1982-83 


+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 

+ 
+ 
+ 

+ 
+ 
+ 
+ 


+ 

+ 
+ 


1983-64 

and  sut»e- 

quent 


+ 
+ 
+ 

♦ 

♦ 
+ 
+ 


+ 
+ 

+ 
+ 
+ 


+ 
+ 


1995-96 
and  subse- 
quent 


+ 
+ 
+ 
+ 


+ 
+ 
+ 

+   . 

+ 
+ 

+ 

+ 
+  • 

+ 

+ 
+ 

+ 


'  For  further  infonnalion  see  42  FR  43729,  Aug.  30, 1977;  43  FR  11081,  Mar.  16,  1978;  and  43  FR  29469,  July  7, 1978. 

-Jl^°'i''?S^Jl!'°'™*°"  see  43  FR  11096.  Mar.  16,  1978;  43  FR  13813.  Apr.  3.  1978;  43  FR  15097.  Apr.  10.  1978;  43  FR  29469.  July  7. 

1978;43FR3S013.Aug.  7,1 978;  43  FR  36293.  Aug.  16.  1978;  and  43  FR  3^.  Sept  1.1978.  «w».  Juiy  /. 

.^°^  ^aa^JS^'?^?'!^^*^  ^  ^^  2^^®3'  ^-  *•  ^3^^:  ^  ^^  31583.  May  31.  1979;  44  FR  40842,  July  12.  1979;  44  FR  52289.  Sept  7. 
1979;  and  44  FR  55540.  Sept  26. 1979.  .      k>.    , 

0  Export  approved  with  quota 

•»■  Export  approved. 

-  Export  not  approved. 

*  Export  for  1994-95  approved  administratively. 


(b)  Condition  on  export:  Each  pelt 
must  be  clearly  identified  as  to  species. 
State  of  origin  and  season  of  taking  by 
a  permanoitly  attached,  serially 
numbered  tag  of  a  type  approved  by  the 
Service  and  attached  under  conditions 
established  by  the  Service.  Exception  to 
tagging  requirement:  finished  furs  and 


fiilly  manufactured  fur  products  may  be 
exported  fi-om  the  U.S.  when  the  State 
export  tags,  removed  firom  the  pelts  used 
to  manufacture  the  product  being 
exported,  are  siurendered  to  the  Service 
before  export.  Such  tags  must  be 
removed  by  cutting  the  tag  straps  on  the 
female  side  next  to  the  lo^dng  socket  of 


the  tag,  80  that  the  locking  socket  and 
locking  tip  remain  joined. 

Dated:  July  14, 1995. 

Robert  P.  Davison, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

{FR  Doc.  95-18970  Filed  8-1-95;  8:45  am] 
BlUJNa  CODE  4310-S6-P 
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This  sectkxi  of  the  FEDERAL  REGISTER 
contains  documents  other  than  nies  or 
proposed  rules  that  are  appik:at)le  to  the 
put>lk:.  NotRes  of  hearings  and  invesbgatkXB, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  autfxxity,  fHing  of 
petitkKis  and  applicatkxis  and  agerx^ 
statements  of  organizatkKi  arxj  furKtions  are 
examples  of  documents  appearing  in  tfiis 
sectkm. 


DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Dairy  Tariff-Rate  Import  Quote 
Licensing 

AGENCY:  Foreign  Agricultural  Service, 
USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  aimounces  the  Department's 
intention  to  revise  a  currently  approved 
information  collection  and  ciurently 
approved  license  appUcation  forms  for 
the  piupose  of  permitting  importers, 
manufacturers,  and  exporters  of  certain 
dairy  articles  subject  to  tariff-rate  import 
quota  Ucensing  requirements  to  apply 
for  such  Ucenses  in  1996. 

DATES:  Comments  should  be  submitted 
on  or  before  August  14, 1995. 

ADDRESSES:  Comments  should  be  sent  to 
the  Dairy  Import  Quota  Manager,  Import 
Policies  and  Programs  Division,  AG 
BOX  1021,  Foreign  Agricultvual  Service, 
U.S.  E)epartment  of  Agricultiue, 
Washington,  D.C.  20250-1021.  All 
comments  received  will  be  available  for 
pubUc  inspection  in  room  5541  South 
Building  at  the  above  address  between 
the  hours  of  8  a.m.  and  4  p.m..  Monday 
through  Friday,  except  holidays.  All 
responses  to  this  notice  will  be 
simunarized  and  included  in  the  request 
submitted  to  the  Office  of  Management 
and  Budget  on  this  matter. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Warsack,  Dairy  Import  Quota 
Manager,  room  5541  South  Building, 
U.S.  Department  of  Agriculture, 
Washington,  D.C.  20250-1021  or 
telephone  (202)  720-2916.  Copies  of  the 
information  collection  may  be  obtained 
from  Pamela  Hopkins.  Information 
Collection  Coordinator,  room  4957 
South  Building,  U.S.  Department  of 
Agriculture,  AG  BOX  1060.  Washington, 


D.C.  20250-1060  or  telephone  (202) 
720-6713. 

SUPPLEMENTARY  INFORMATION: 

Background 

Import  Regulation  1.  Revision  7 
governs  the  administration  of  the  import 
licensing  system  for  certain  dairy 
articles  which  were  subject  to  quotas 
proclaimed  under  section  22  of  the 
Agricultural  Adjustment  Act  of  1933.  as 
amended  (Section  22).  As  a  result  of 
entry  into  force  of  the  Uruguay  Roimd 
Trade  Agreements,  Section  22  quotas  on 
dairy  articles  were  replaced  by  tariff-rate 
quotas  (TRQs)  on  January  1, 1995  and 
proclaimed  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 
TRQs  provide  for  the  entry  of  a 
specified  quantity  of  an  article  (in-quota 
quantity)  at  a  reduced  tariff  rate  during 
a  given  period.  There  is  no  limitation  on 
the  total  amoiuit  of  an  article  which  may 
be  entered,  but  quantities  entered  in 
excess  of  an  in-quota  quantity  are 
subject  to  a  higher  tariff  rate.  For  certain 
dairy  articles  subject  to  TRQs,  imports 
may  only  be  entered  at  the  in-quota 
tariff  rate  by  a  person  or  firm  to  whom 
the  Department  has  issued  an  import 
hcense.  Import  Ucenses  are  valid  for  a 
12-month  period  from  January  1  through 
December  31  of  each  year. 

For  1995,  existing  license  forms  were 
issued  to  import  that  quantity  of  imports 
which  had  been  subject  to  absolute 
quotas  and  Ucensing  requirement  when 
Section  22  quotas  were  in  effect.  The 
issuance  of  licenses  for  the  Uruguay 
Round  in-quota  quantity  increases  for 
certain  dairy  articles,  which  became 
effective  on  Jsmuary  1. 1995,  was 
effected  through  an  interim  rule 
pubUshed  in  the  Federal  Register  on 
January  6, 1995,  which  amended  Import 
Regulation  1 ,  Revision  7  for  this 
purpose.  A  subsequent  Federal  Register 
notice,  published  on  May  2, 1995. 
further  amended  Import  Regulations  1, 
Revision  7,  to  implement  the  issuance  of 
Ucenses  for  Uruguay  Round  in-quota 
quantity  increases  for  cheese  imported 
from  certain  countries  which  became 
effective  on  July  1, 1995.  A  revision  to 
the  approved  information  collection  and 
Ucense  appUcation  forms  was  approved 
by  the  Office  of  Management  and 
Budget  for  the  Uruguay  Round  in-quota 
quantity  license  appUqation  forms  for 
1995.  The  Department  intends  to  revise 
the  ciurently  approved  information 
collection  and  currently  approved 


appUcations  forms  to  permit  importers, 
manufacturers,  and  exporters  of  dairy 
articles  subject  to  TRQ  Ucensing 
requirements  to  apply  for  Ucenses  to 
import  in-quota  quantities  of  such  dairy 
articles  for  1996.  The  Department 
intends  to  request  expedited  clearance 
from  the  Office  of  Management  and 
Budget  on  the  proposed  revisions  in 
order  to  implement  the  appUcation 
process  in  the  most  efficient  and  timely 
manner. 

Supporting  Statement 

A.  Justification 

1.  Circumstances  requiring  the 
collection  of  the  information.  Dairy 
products  which  were  subject  to  absolute 
quotas  under  section  22  of  the 
Agriculttual  Adjustment  Act  of  1933.  as 
amended  (7  U.S.C.  624)  were  converted 
to  tariff-rate  quotas  on  January  1. 1995 
xuider  Presidential  f*roclamation  6763  of 
December  23, 1994  which  implemented 
trade  agreements  resulting  frt>m  the 
Uruguay  Round  of  Multilateral  Trade 
NegotiaUons.  That  Proclamation  also 
implemented  the  President's  authority 
to  allocate  the  in-quota  quantities  of 
dairy  products  subject  to  tariff-rate 
quotas  among  supplying  coimtries 
proclaimed  in  the  Harmonized  Tariff 
Schedule  (HTS)  as  a  result  of  the  entry 
into  force  of  the  Uruguay  Roimd 
Agreements.  Congress  approved  the 
Uruguay  Round  Agreements  under 
section  101(a)  of  the  Uruguay  Round 
Agreements  Act  (P.L.  103-465,  108  Stat. 
4809). 

The  importation  of  most  cheese  and 
cheese  products  and  certain  non-cheese 
dairy  articles  must  be  accompanied  by 
a  license  issued  by  the  Department  to 
enter  at  the  TRQ  in-quota  tariff  rate.  The 
import  Ucensing  system  is  administered 
by  the  Department  in  accordance  with 
Import  Regulation  1.  Revision  7  (7  CFR 
part  6).  The  Department  expects  to 
publish  a  revised  Import  Regulation,  as 
envisioned  in  the  Advanced  Notice  of 
Proposed  Rulemaking  (59  FR  28495),  in 
the  near  future  for  the  1996  quota  year. 
The  Department  intends  to  revise  the 
currently  approved  informaUon 
collection  and  currently  approved 
application  forms  for  1996  for  the 
purpose  of  issuing  revised  and 
improved  license  application  forms 
permitting  importers,  manufacturers, 
and  exporters  of  dairy  products  to  apply 
for  import  licenses  for  the  1996  quota 
year. 
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2.  Purpose  of  information  to  be  used. 
The  basic  information  regarding  the 
purpose  of  the  information  to  be  used  in 
the  collection,  provided  in  the  current 
supporting  statement  is  applicable  with 
the  following  changes. 

In  addition  to  information  requested 
in  the  application  forms  in  1995,  the 
revised  forms  require  that  applicants  for 
all  lottery  licenses  rank  order  their 
requests  in  order  of  preference  (most 
desirable  to  least  desirable)  as  was 
required  of  applicants  for  Uruguay 
Round  in-quota  quantities  of  non-cheese 
dairy  articles  in  the  19^5  quota  year. 
The  purpose  of  appUcants  rank  ordering 
their  requests  for  licenses  is  to  establish 
a  rank  order  lottery  system  which  is 
intended  to  provide  a  better  ahgiunent 
between  importers'  requirements  and 
hcenses  obtained.  In  addition,  the 
revised  forms  will  add  EC  Uruguay 
Round  in-quota  quantities  of  cheese  to 
the  license  application  form  for 
designated  licenses.  This  is  being  done 
to  implement  the  U.S.  Uruguay  Round 
commitment  to  the  EC  permitting  the  EC 
to  designate  importers  for  such  cheese. 
Information  which  will  no  longer  be 
required  on  a  revised  form  is  that 
applicants  for  historical  licenses  list 
each  historical  license  allocated  to  that 
person  or  firm.  This  information  is  now 


considered  redundant  based  on  its 
availability  in  the  computer  data  bank. 

3.  Use  of  improved  information 
technology.  The  information  provided 
in  the  supporting  statement  for  the 
currenUy  approved  collection  of 
information  is  applicable.  In  recent 
years,  a  system  was  developed  under 
which  basic  applications  could  be  read 
by  an  optical  scanner.  To  further 
increase  the  ease  of  processing,  and  to 
reflect  the  proposed  revised  forms  have 
been  simplified  and  redesigned  into  an 
enhanced  machine-readable  format.  The 
simplified  forms  require  applicants  to 
fill  in  a  circle  opposite  the  articles  that 
they  are  applying  for  a  license  to  import. 
The  importer's  control  number  will  also 
be  entered  by  filing  in  circles  opposite 
the  appropriate  digit  numbers. 

4.  Efforts  to  identify  duplication.  Not 
applicable. 

5.  Methods  to  minimize  burdens  of 
small  business  entities.  The  information 
provided  in  the  supporting  statement  for 
the  currently  approved  collection  of 
information  is  applicable. 

6.  Consequences  if  information 
collection  were  less  frequent.  The 
information  provided  in  the  supporting 
statement  for  the  ciirrentiy  approved 
collection  of  information  is  appUcable. 

7.  Inconsistency  with  guidelines  in  5 
CFR  1320.6.  The  information  provided 


in  the  supporting  statement  for  the 
currentiy  approved  collection  of 
information  is  applicable. 

8.  Consultations  with  persons  outside 
the  agency.  The  information  provided  in 
the  supporting  statement  for  the 
currently  approved  collection  of 
information  is  applicable. 

9.  Confidentiality  provided  to 
respondents.  The  information  provided 
in  the  supporting  statement  for  the 
currenUy  approved  collection  of 
information  is  applicable. 

10.  Questions  of  a  sensitive  nature. 
Not  applicable. 

11.  Annual  cost  to  Government  and 
respondents.  The  information  provided 
in  the  supporting  statement  for  the 
currently  approved  collection  of 
information  is  appUcable,  but  the 
estimated  costs  for  1994  need  to  be 
updated.  For  1995,  the  salaries  and 
other  administrative  costs  are  estimated 
to  be  $322,681.  The  fee  for  1995  was  $89 
for  each  import  license  issued.  The  cost 
to  the  respondents  is  included  in  item 
12  below. 

12.  Estimate  of  burden.  The 
information  provided  in  the  supporting 
statement  for  the  ciurenUy  approved 
collection  of  information  is  applicable 
for  licenses  issued  in  1995.  T^e  estimate 
of  the  burden  for  1996  is  indicated  in 
the  following  table. 


FomiNo. 


922... 
923... 
923A 
923B* 


Total 


No.  of 

re- 
sponses 


500 
600 


1,100 


•923.  923A  and  923B  constitute  one  fonn. 


No.  of 

re- 
sponses 
per  ap- 
plicant 


Total 
annual 

re- 
sponses 


500 
600 


1.100 


Hours 
per  re- 
sponse 


0.025 
0.050 


Total 


125 
300 


425 


13.  Reasons  for  the  change  in  burden. 
There  is  a  reduction  of  429  hours  in  the 
estimate  of  the  burden  of  information 
collection  between  1995  and  1996 
which  is  based  mainly  on  the 
elimination  of  forms  924  and  924A 
which  were  needed  to  conduct  the 
separate  application  procedures  under 
which  licenses  for  the  Uruguay  Roimd 
in-quota  increases  where  issued  for 
January  and  July  of  that  year.  The 
elimination  of  these  forms  is  estimated 
to  reduce  the  total  number  of  estimated 
responses  for  all  types  of  Ucenses  from 
1,560  to  1.100.  The  estimated  burden  is 
also  being  reduced  based  on  the  use  of 
the  revised  and  improved  application 
forms.  The  residt  is  an  estimated 
reduction  in  the  total  annual  average 


hours  used  in  preparing  responses  from 
920  hours  to  425  hoius.  There  is  no  data 
with  respect  to  the  annual  cost  inciured 
by  each  respondent  (person  or  firm) 
based  on  the  amount  of  time  used  in 
filling  out  the  appUcation  forms  and  the 
average  hourly  salary  of  such 
respondents.  It  is  extremely  difficult  to 
calculate  this  cost  because  the  executive 
or  administrative  level  of  the  individual 
responsible  for  filling  out  the  forms 
tends  to  vary  depending  on  the  size  and 
location  of  the  person  or  firm,  the  size 
of  the  Ucense  portfolio,  and  experience 
of  the  person  or  firm  in  importing 
licensed  dairy  products.  Based  on  om- 
research,  the  estimated  total  annual  cost 
associated  with  the  estimated  total 
burden  of  425  hours  is  $12,750. 


14.  Tabulation,  analysis  and 
publication  plans.  Not  applicable. 

Signed  at  Washington,  D.C.,  July  28, 1995. 
Timothy  J.  Galvin, 

Acting  Administrator,  Foreign  Agricultural 
Service  and  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc.  95-19027  Filed  8-1-95;  8:45  am] 

BILLING  COOE  34ia-10-M 


DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  for  clearance 
the  following  proposals  for  collection  of 
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information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Application  for  Export  License. 

Agency  Form  Number:  BXA  622P. 

OMB  Approval  Number:  0694-0005. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  ciurently  approved 
coUection. 

Burden:  11,763  hours. 

Number  of  Respondents:  28,211. 

Avg  Hours  Per  Response:  Ranges 
between  20  and  25  minutes. 

Needs  and  Uses:  The  information 
provided  in  the  export  license 
application  is  used  as  the  basis  for 
decisions  to  grant  licenses  for  export  of 
goods  and  technology  that  are 
controlled  for  reasons  of  national 
security  and  foreign  policy. 

Affected  Public:  Businesses  or  other 
for-profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340. 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Project  License  Procedure. 

Agency  Form  Number:  None. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currentiy  approved 
collection. 

Burden:  323  hours. 

Number  of  Respondents:  107. 

Avg  Hours  Per  Response: 
Approximately  3  hours. 

Needs  and  Uses:  The  Project  License 
Procediu^  is  one  of  several  special 
licenses  established  by  BXA  which 
authorize  multiple  shipments  under  a 
single  license.  It  is  a  license  used  for  the 
export  of  commodities  and  or  technical 
data  needed  for  large— scale  overseas 
operations. 

Affected  Public:  Businesses  or  other 
for-profit  institutions. 

Frequency:  Annually. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Short  Supply  Regulations 
Petroleum  (Crude  Oil). 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0694-0027. 

Type  of  Request:  Reinstatement  of  a 
previously  approved  collection. 

Burden:  144  hours. 

Number  of  Respondents:  24. 

Avg  Hours  Per  Response: 
Approximately  6  hours. 

Needs  and  Uses:  The  export  of  U.S. 
domestic  crude  oil  is  restricted  by  five 


separate  but  overlapping  statutes.  The 
information  collected  in  support  of 
license  applications  for  crude  oil  is  used 
by  licensing  officers  to  determine  the 
exporter's  compliance  with  these 
statutes. 

Affected  Public:  Businesses  or  other 
for-profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle. 
(202) 395-7340. 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Commodity  Classification  and 
Information  Requests. 

/Agency  Form  Number:  None. 

OMB  Approval  Number:  0694-0048. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  3.661  hours. 

Number  of  Respondents:  7.321. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  Exporters  may 
request  BXA's  assistance  in  determining 
whether  an  export  transaction  requires  a 
license  or  whether  or  not  the  exporter 
has  chosen  the  appropriate  commodity 
classification.  In  order  to  provide 
assistance.  BXA  needs  certain 
information  so  that  correct  guidance  can 
be  provided. 

Affected  Public:  Businesses  or  other 
for-profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle. 
(202) 395-7340. 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Special  Chemical  License 
Procedure. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0694-0067. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currenUy  approved 
collection. 

Burden:  556  hours. 

Number  of  Respondents:  200. 

Avg  Hours  Per  Response:  Ranges 
between  1  and  15  hours  depending  on 
the  requirement. 

Needs  and  Uses:  BXA  requires 
validated  licenses  for  the  export  of 
precursor  chemicals  and  certain  dual- 
use  equipment.  To  reduce  the 
paperwork  on  exporters.  BXA 
established  a  special  procedure  that 
allows  U.S.  exporters  to  make  multiple 
shipments  imder  one  license.  The 
information  provided  is  used  to  make 
sure  that  all  parties  involved  in  the 
transaction  are  reputable  and  that 
proliferation  controls  are  strictiy 
observed. 

Affected  Public:  Businesses  or  other 
for-profit  institutions. 


Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Small-Craft  Facility 
Questionnaire. 

Agency  Form  Number:  NOAA  77-1. 

OMB  Approval  Number:  0648-0021. 

Burden:  266  hours. 

Number  of  Respondents:  2,000. 

Avg  Hours  Per  Response:  8  minutes. 

Needs  and  Uses:  The  National  Ocean 
Service  (NOS)  produces  charts  and 
publications  that  help  ensure  safe 
navigation  on  the  nation's  waterways. 
To  meet  the  needs  of  recreational 
boaters,  small-craft  nautical  charts  are 
produced  that  contain  information  on 
marinas.  NOS'  requests  marina 
operators  to  update  information  on  the 
services  provided  as  charts  are  revised. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions,  state,  local  or  tribal 
government. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Volimtary. 

OMB  Desk  Officer:  Don  Arbuckle. 
(202) 395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Cooperative  Charting  Program. 

Agency  Form  Number:  NOAA  77-4 
and  77-5. 

OMB  Approval  Number:  0648-0022. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currentiy  approved 
collection. 

Burden:  45.000  hours. 

Number  of  Respondents:  3.000  (on 
average  5  responses  per  respondent). 

Avg  Hours  Per  Response:  3  hours. 

Needs  and  Uses:  This  collection  is 
used  by  members  of  the  U.S.  Power 
Squadrons  and  the  U.S.  Coast  Guard 
AuxiUary  to  report  observed  needs  for 
chart  corrections.  The  information 
received  is  used  by  NOAA  in 
maintaining  and  preparing  the  nautical 
charts  that  are  used  throughout  the 
nation  by  recreational  boaters  and 
commercial  vessels  for  safe  navigation. 

Affected  Public:  Individuals,  not-for- 
profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Don  Arbuckle. 
(202)  395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Coastal  Zone  Management 
Program  Administrative  Grants. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0648-0119. 

Burden:  5,899. 

Number  of  Respondents:  34. 
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Avg  Hours  Per  Response:  Ranges 
between  10  and  480  hours  depending  on 
the  requirement. 

Needs  and  Uses:  Coastal  zone 
management  grants  provide  funds  to 
states  and  territories  to  implement 
federally-approved  coastal  zone 
management  plans  and  develop 
assessment  documents  and  multi-year 
strategies.  Information  is  used  to 
determine  if  activities  achieve  national 
coastal  management  and  enhancement 
objectives  and  if  states  are  adhering  to 
their  approved  plans. 

Affected  Public:  State  government. 

Frequency:  Quarterly,  semi-annually, 
aimually. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer,  (202)  395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Management  and  Oversight  of 
the  National  Estuarine  Research 
Reserves  System. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0648-0121.  . 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  10.400. 

Number  of  Respondents:  19. 

Avg  Hours  Per  Response:  Ranges 
between  1  hour  and  2,012  depending  on 
the  requirement. 

Needs  and  Uses:  Grant  funds  are 
available  to  states  to  establish  estuarine 
research  reserves.  Other  funds  are 
available  for  research  within  these  areas. 
Apphcations  are  necessary  to  determine 
eligibility,  and  reports  are  necessary  to 
track  the  use  of  Federal  funds. 

Affected  Public:  State  government, 
individuals,  non-foi^profit  institutions. 

Frequency:  On  occasion,  annually. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle. 
(202)  395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  National  Marine  Sanctuary 
Permits. 

Agency  Form  Number:  None  assigned. 

OMB  Approval  Number:  0648-0141. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  426  hours. 

Number  of  Respondents:  248. 

Avg  Hours  Per  Response:  Ranges 
between  30  minutes  and  2  hours 
depending  on  the  requirement. 

Needs  and  t/ses.The  Marine 
Protection,  Research,  and  Sanctuaries 
Act,  provides  for  the  establishment  of 
National  Marine  Sanctiiaries.  The 
intended  effect  is  to  protect  the 
conservation,  recreational,  ecological, 
historical,  research,  educational  and 


aesthetic  quafities  of  these  special  areas. 
Individuals  who  wish  to  conduct 
research  or  other  regulated  activities  in 
a  National  Marine  Sanctuary  must 
submit  an  application  for  a  permit. 
NOAA  reviews  the  request  to  ensure 
that  the  activity  is  appropriate  for  a 
Sanctuary.  Persons  issued  permits  are 
required  to  submit  activity  reports. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions,  non-for-profit  institutions, 
federal,  state,  local  and  tribal 
government. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Reqiured  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Application  for  Designation  as  a 
Sea  Grant  College  or  Regional  Consortia. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0648-0147. 

Burden:  20  hours. 

Number  of  Respondents:  1. 

Avg  Hours  Per  Response:  20  hours. 

Needs  and  Uses:  Tne  National  Sea 
Grant  College  Act,  as  amended  by 
Public  Law  94-461.  provides  for  the 
designation  of  eligible  institutions  as 
Sea  Grant  Colleges  or  Consortia  if 
certain  criteria  are  met.  Applications 
desiring  such  a  designation  must 
provide  an  outline  of  their  capabilities 
and  the  reasons  why  they  wish  to  be 
designated.  The  information  is  used  for 
designation  decisions. 

Affected  Public:  Not-for-profit 
institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Final  Regulations  for  Deep 
Seabed  Mining  Commercial  Recovery. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0648-0170. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  1  hour. 

Number  of  Respondentsi<lon.e  at  this 
time. 

Avg  Hours  Per  Response:  N/A. 

Needs  and  Uses:  Regulations  have 
been  issued  that  contain  the 
requirements  for  applications  for 
permits  for  the  commercial  recovery  of 
manganese  nodules  from  the  deep 
seabed  under  the  Deep  Seabed  Hard 
Mineral  Resources  Act.  Although  no 
applications  are  anticipated  in  the  near 
future,  the  regulations  have  been  issued 
so  that  business  persons  know  what  the 
application  requirements  will  entaiL 


Affected  Public:  Businesses  or  other 
for-profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle.^ 
(202)  395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

TJtle:  Western  Alaska  Community 
Development  Quota  Program. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0648-0269. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  1,517  hours. 

Number  of  Respondents:  13  but  with 
multiple  submissions. 

Avg  Hours  Per  Response:  Varies 
depending  on  the  requirements  but 
ranges  between  10  and  160  hours. 

Needs  and  Uses:  The  North  Pacific 
Fishery  Management  Council  requested 
that  the  National  Marine  Fisheries 
Service  implement  the  Western  Alaska 
Commimity  Development  Quota 
Program.  This  program  is  intended  to 
help  provide  stable,  long-term 
employment  in  disadvantaged 
commimities  by  guaranteeing  them  a 
definite  proportion  of  pollock,  haUbut, 
and  sablefish  resources.  The 
information  provided  through  the 
application  process  is  used  to  determine 
the  community's  eligibility  for  this 
program  and  to  make  allocation 
decisions.  Quota  monitoring  reporting 
requirements  are  also  in  place. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions. 

Frequency:  On  occasion,  annually. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271.  Department  of  Commerce.  Room 
5327, 14di  and  Constitution  Avenue. 
N.W.,  Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
to  Don  Arbuckle.  OMB  Desk  Officer, 
Room  10202,  New  Executive  Office 
Building,  Washington,  D.C.  20503. 

Dated:  )uly  24, 1995 
G«rald  Tache, 

Departmental  Forms  Qeamnce  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  95-18939  Filed  8-1-95;  8:45  am) 
BIUMO  CODE  3Sie-C«»-F 
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International  Trade  Adminiatratlon 

[A-428-814] 

Certain  Cold-Rolled  Cartx>n  Steel  Plat 
Products  From  Qemiany;  Preliminary 
Reeults  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Resiilts  of 

Antidumping  Duty  Administrative 

Review. 

SUMMARY:  In  response  to  a  request  by  the 
respondent,  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
From  Germany  (A-428-814).  The 
review  covers  sales  from  one 
manufacturer  of  the  subject 
merchandise  to  the  United  States  duriQg 
the  period  August  18, 1993  through  July 
31, 1994. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  foreign 
market  value  (FMV).  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  the  administrative 
review,  we  will  instruct  U.S.  Customs  to 
assess  antidumping  duties  equal  to  the 
difference  between  the  United  States 
price  (USPj  and  FMV. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  August  2, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Bezirganian  or  Robin  Gray,  Office 
of  Agreements  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230, 
telephone:  (202)  482-1395  or  (202)  482- 
0196,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  references 
to  the  provisions  as  they  existed  on 
December  31, 1994. 

Badcground 

On  July  9, 1993  the  Department 
published  in  the  Federal  Register  (58 
FR  37136)  the  final  affirmative 
antidumping  duty  determination  on 
certain  cold-rolled  carbon  steel  flat 
products  fitjm  Germany,  for  which  we 
published  an  amendment  and  an 
antidumping  duty  order  on  August  19, 
1993  (58  FR  44170).  On  August  3, 1994, 
thp  Department  published  the  notice  of 


"Opportunity  to  Request  an 
Administrative  Review"  of  this  order  for 
the  period  August  18, 1993  through  July 
31, 1994  (59  FR  39543).  CD.  Walzholz, 
J.N.  Eberle  k  Qe,  GmbH,  Rochlinger 
Kaltwabnverk  and  Thyssen  Stahl  AG 
(Thyssen)  requested  an  administrative 
review.  We  initiated  the  administrative 
review  on  September  8, 1994  (59  FR 
46391).  Subsequently,  CD.  Walzholz, 
J.N.  Eberle  &  Qe,  GmbH,  and  Rochlinger 
Kaltwalzwerk  requested  that  they  be 
allowed  to  withdraw  from  the 
administrative  review.  On  April  12, 
1995.  we  published  a  "Notice  of  Partial 
Termination  of  Administrative  Review 
of  Antidumping  Order"  with  respect  to 
these  three  respondents  (60  FR  18581). 
The  Department  is  conducting  this 
review  in  accordance  vdth  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Tariff  Act). 

Scope  of  the  Review 

The  products  covered  by  this  review 
include  cold-rolled  (cold-reduced) 
carbon  steel  flat-rolled  products,  of 
rectangular  shape,  neither  clad,  plated 
nor  coated  with  metal,  whether  or  not 
painted,  varnished  or  coated  with 
plastics  or  other  nonmetallic  substances, 
in  coils  (whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of 
0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch 
or  greater  and  which  measures  at  least 
10  times  the  thickness  or  if  of  a 
thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTS  imder  item  niunbers 
7209.11.0000,  7209.12.0030, 
7209.12.0090,  7209.13.0030, 
7209.13.0090,  7209.14.0030, 
7209.14.0090,  7209.21.0000, 
7209.22.0000,  7209.23.0000, 
7209.24.1000,  7209.24.5000, 
7209.31.0000,  7209.32.0000, 
7209.33.0000,  7209.34.0000, 
7209.41.0000,  7209.42.0000, 
7209.43.0000,  7209.44.0000, 
7209.90.0000.  7210.70.3000, 
7210.90.9000,  7211.30.1030, 
7211.30.1090,  7211.30.3000, 
7211.30.5000,  7211.41.1000, 
7211.41.3030,  7211.41.3090, 
7211.41.5000,  7211.41.7030, 
7211.41.7060,  7211.41.7090, 
7211.49.1030,  7211.49.1090, 
7211.49.3000,  7211.49.5030, 
7211.49.5060,  7211.49.5090, 
7211.90.0000,  7212.40.1000, 
7212.40.5000,  7212.50.0000, 
7217.11.1000,  7217.11.2000, 
7217.11.3000,  7217.19.1000, 
7217.19.5000,  7217.21.1000, 
7217.29.1000.  7217.29.5000, 


7217.31.1000,  7217.39.1000,  and 
7217.39.5000.  Included  in  this  review 
are  flat-rolled  products  of 
nonrectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  "worked 
after  rolling") — for  example,  products 
which  have  been  bevelled  or  rounded  at 
the  edges.  Excluded  from  this  review  is 
certain  shadow  mask  steel,  i.e., 
aluminum-killed,  cold-rolled  steel  coil 
that  is  open-coil  annealed,  has  a  carbon 
content  of  less  than  0.002  percent,  is  of 
0.003  to  0.012  inch  in  thickness,  15  to 
30  inches  in  width,  and  has  an  ultra  flat, 
isotropic  surface.  These  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

The  period  of  review  (POR)  is  August 
18,  1993  through  July  31, 1994.  This 
review  covers  sales  of  cold-rolled 
carbon  steel  by  one  manufacturer 
(Thyssen). 

United  StaLes  Price 

The  Department  used  exporter's  sales 
price  (ESP)  because  all  sales  to  the  first 
imrelated  purchaser  in  the  United 
States,  whether  before  or  after 
importation,  met  the  requirements  set  ' 
forth  by  Section  772(c)  of  the  Tariff  Act. 
ESP  was  based  on  the  packed  prices  at 
which  the  merchandise  was  sold  imder 
various  terms  to  unrelated  purchasers  in 
the  United  States.  We  made 
adjustments,  where  applicable,  for 
foreign  inland  freight,  plant  freight, 
ocean  height,  marine  insurance, 
brokerage  and  handling,  U.S.  inland 
freight,  U.S.  duty,  U.S.  credit,  discounts, 
inventory  carrying  costs,  technical 
service  expenses,  warranties, 
warehousing,  and  indirect  selling 
expenses  (which  include  interest  on 
fixed  assets,  other  U.S.-inciured  selling 
expenses,  and  export  selling  expenses). 

We  also  adjusted  ESP  for  value  added 
in  further  manufacturing,  including  an 
allocation  of  profit  earned  on  U.S.  sales. 

We  adjusted  USP  for  taxes  in 
accordance  with  our  practice  as 
outlined  in  various  determinations, 
including  Silicomanganese  from 
Venezuela;  Final  Determination  of  Sales 
at  Less  Than  Fair  Value,  59  FR  55435, 
55439  (November  7, 1994). 

At  the  German  and  U.S.  verifications, 
Thyssen  suggested  various  corrections 
to  be  made  to  its  database.  At 
verification,  the  Department  accepted 
the  changes  because  each  change  was 
minor  and  ministerial  in  nature.  On 
May  12, 1995,  the  Department 
instructed  Thyssen  to  make  all  of  the 
changes  to  its  database,  excluding  the 
change  suggested  by  Thyssen  for  certain 
discounts,  as  explained  below.  On  May 
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22, 1995,  Thyssen  submitted  a  revised 
tape  which  incorporated  these 
corrections.  Based  on  a  review  of  all  of 
Thyssen's  submissions  and  the 
Department's  findings  at  verification, 
the  Department  determined  that  the 
revised  May  22, 1995,  tape  contains  the 
following  problems:  (1)  die 
identification  and  deletion  of  what 
Thyssen  characterized  as  "duplicate" 
invoices  in  a  manner  inconsistent  with 
the  changes  suggested  by  Thyssen  at 
verification;  (2)  unexplained  changes  to 
unshipped  balances  for  one  order;  (3) 
changes  to  quantity  of  U.S.  sales  fix>m 
Richbuig,  a  division  of  Thyssen,  Inc. 
(TINC),  other  than  those  suggested  by 
Thyssen  at  verification,  and  other 
inconsistencies  in  the  changes  which 
Thyssen  did  suggest;  (4)  imexplained 
quantity  and  price  changes  for  four 
observations;  and  (5)  errors  in  the 
discount  field  for  one  U.S.  customer. 
Due  to  these  discrepancies  we  are 
unable  to  perform  an  accurate 
calculation  for  certain  sales.  Coimsel  for 
petitioners  has  argued  that  the 
Department  should  use  total  BIA  in  this 
case  due  to  the  deficiencies  in  Thyssen's 
response.  We  have  determined, 
however,  that  resorting  to  total  best 
information  available  ("BIA")  is  not 
warranted  because  Thyssen's  U.S. 
database  is  not  svifficientiy  flawed  such 
that  the  response  as  a  whole  is 
unreliable.  See  National  Steel 
Corporation  v.  United  States,  870  F. 
Supp.  1130, 1135  (OT 1994):  see  also 
the  July  20. 1995,  decision 
memorandum  from  Richard  O.  Weible   • 
to  Roland  L  MacDonald.  Instead,  we 
used  a  margin  based  upon  BIA  only  for 
those  sales  of  U.S.  products  where  we 
did  not  have  complete  and  accurate 
information. 

The  adversity  of  the  information  used 
as  partial  BIA  depends  upon  the  level  of 
sufficiency  of  the  information  provided. 
When  partial  BIA  is  warranted,  but  the 
errors  in  the  information  submitted 
constitute  a  failure  to  provide  the 
necessary  data,  the  Department 
consistently  applies  adverse  BIA.  Id. 
(citing,  inter  alia.  Certain  Convsion- 
Resistant  Carbon  Steel  Flat  Products 
From  Finland,  58  Fed.  Reg.  37,122, 
37,124  (1993)).  By  contiBst,  when  only 
a  minor  adjustment  in  the  data  is 
involved  or  there  is  an  inadvertent  gap 
in  the  record,  we  apply  a  less  adverse 
or  neutral  surrogate.  Nat'l  Steel  at  1136. 

Thyssen's  revised  database  did 
contain  unauthorized  changes  and  other 
unexplained  problems.  However,  the 
sales  afi^ected  are  minimal  in  quantity, 
and  the  apparent  inaccuracies  consist 
mostly  of  data-entry  problems  rather 
than  omissions  or  insufficiencies  in 
Thyssen's  reporting.  For  these  reasons. 


we  have  not  appUed  the  most  adverse 
partial  BIA.  We  have  chosen  as  BIA 
Thyssen's  weighted-average  margin 
from  the  original  investigation. 

We  disallowed  the  exaiange  rate 
expense  which  Thyssen  claimed  due  to 
imexplained  changes  in  this  expense  in 
the  May  22, 1995  submission.  (See 
Analysis  hdemorandum  to  the  File,  June 
16, 1995). 

Also,  due  to  inaccurate  and  deficient 
information  provided  during  the 
verification  of  product  characteristics 
for  one  U.S.  sale,  we  are  assigning  to 
that  sale  a  margin  based  on  BIA,  as 
previously  described.  Further,  Thyssen 
failed  to  report  contemporaneous  home 
market  sales  for  1992  requirements 
contract  sales  by  the  Budd  Company,  a 
related  parts  manufactiu^r.  We  have 
assigned  these  sales  a  margin  based  on 
BIA,  as  previously  described  [see 
Analysis  Memorandum  to  the  File,  June 
16, 1995).  Finally,  Thyssen  failed  to 
include  in  its  database  a  storage/ 
warehouse  expense  incurred  by  TINC 
on  certain  U.S.  sales.  We  adjusted  U.S. 
price  to  accoimt  for  this  expense,  where 
appropriate  (see  Analysis  Memorandum 
to  the  File,  Jime  16, 1995).  Also,  due  to 
errors  noted  at  verification,  we  adjusted 
warehousing  expense  for  the  automotive 
division  for  both  fiscal  years. 

No  other  adjustments  were  claimed  or 
allowed. 

Foreign  Market  Value 

Based  on  a  comparison  of  the  volume 
of  home  market  and  third  country  sales, 
we  determined  that  the  home  market 
was  viable.  Therefore,  in  accordance 
with  section  773(a)(1)(A)  of  the  Tariff 
Act.  we  based  FMV  on  the  packed 
prices  at  which  the  merchandise  was 
sold  under  various  terms  to  related  and 
unrelated  purchasers  in  the  home 
market. 

Based  on  a  review  of  Thyssen's 
submissions  and  findings  at  verification, 
the  Department  determined  that 
Thyssen  need  not  report  the  home 
market  sales  made  by  Thyssen's  related 
parties  to  the  first  unrelated  party 
(downstream  sales).  The  vast  majority  of 
the  products  sold  by  these  related 
parties  in  the  home  maricet  possessed 
physical  characteristics  that  made  them 
less  similar  to  those  imported  into  the 
United  States  than  those  sold  directly  by 
Thyssen  to  its  related  and  unrelated 
home  market  customers  in  transactions 
suitable  for  matching  purposes.  The 
Department  determined  that  only  a 
small  portion  of  the  downstream  sales 
could  provide  potential  matches  to  the 
company's  U.S.  sales.  Considering  the 
burden  that  would  have  been  required 
to  report  these  sales  relative  to  the 
potential  utility  of  the  sales,  we 


determined  that  they  need  not  be 
reported  (see  Analysis  Memorandum  to 
the  File,  June  16, 1995). 

Petitioners  alleged  that  Thyssen  sold 
cold-rolled  carbon  steel  in  the  home 
market  at  prices  below  their  cost  of 
production  (COP).  Based  on  this 
allegation,  the  Department  determined 
that  it  had  reasonable  grounds  to  believe 
or  suspect  that  Thyssen  had  sold  steel 
flat  products  in  the  home  market  at 
below  cost  prices.  A  cost  investigation 
was  therefore  initiated  in  accordance 
with  section  773(b)  of  the  Tariff  Act.  As 
a  result,  we  investigated  whether 
Thyssen  sold  such  or  similar 
merchandise  in  the  home  market  at 
prices  below  the  COP.  In  accordance 
with  19  CFR  353.51(c),  we  calculated 
COP  for  Thyssen  as  the  sum  of  reported 
materials,  labor,  factory  overhead,  and 
general  expenses.  We  compared  COP  to 
home  market  prices,  discounts,  and 
movement  expenses.  Based  on  our 
verification  of  Thyssen's  cost  response, 
we  made  the  following  adjustments  to 
its  COP  data: 

1.  We  recalculated  the  allocation  of 
the  thirteenth  month  adjustment  on  the 
basis  of  costs  reported  in  the 
unconsolidated  Thyssen  Stahl  income 
statements  for  the  respective  fiscal 
yeara. 

2.  We  reduced  the  claimed  interest 
income  offset  by  eliminating  dividend 
income. 

3.  We  recalculated  net  financing 
expense  on  a  model-specific  basis  by 
applying  the  net  financing  expense  ratio 
to  the  COM  of  each  unique  product. 

After  computing  COP,  we  compared 
the  VAT-neutral  product-specific  COP 
to  the  VAT-neutral  reported  prices  net 
of  movement  charges  and  discounts.  In 
accordance  with  section  773(b)  of  the 
Tariff  Act,  in  determining  whether  to 
disregard  home  market  sales  made  at 
prices  below  the  COP,  we  examined 
whether  such  sales  were  made  in 
substantial  quantities  over  an  extended 
period  of  time,  and  whether  such  sales 
were  made  at  prices  which  permitted 
recovery  of  all  costs  within  a  reasonable 
period  of  time  in  the  normal  course  of 
trade. 

To  satisfy  the  requirement  of  Section 
773(b)(1)  that  below  cost  sales  be 
disregarded  only  if  made  in  substantial 
quantities,  we  appUed  the  following 
methodology.  For  each  model  for  which 
less  than  10  percent,  by  quantity,  of  the 
home  market  sales  during  the  POR  were 
made  at  prices  below  COP,  we  included 
all  sales  of  that  model  in  the 
computation  of  FMV.  For  each  model 
for  which  10  percent  or  more,  but  less 
that  90  percent,  of  the  home  market 
sales  diuing  the  POR  were  priced  below 
COP,  we  excluded  those  sales  priced 
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below  COP,  provided  that  they  were 
made  over  an  extended  period  of  time. 
For  each  model  for  which  90  percent  or 
more  of  the  home  market  sales  during 
the  POR  were  priced  below  COP  and 
were  made  over  an  extended  period  of 
time,  we  disregarded  all  sales  of  that 
model  in  our  calculation  and,  in 
accordance  with  section  773(b)  of  the 
Tariff  Act,  we  used  the  constructed 
value  (CV)  of  those  models,  as  described 
below.  See,  e.g..  Mechanical  Transfer 
Presses  from  Japan,  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  59  FR  9958  (March  2,  1994). 

In  accordance  with  section  773(b)(1) 
of  the  Tariff  Act,  to  determine  whether 
sales  below  cost  had  been  made  over  an 
extended  period  of  time,  we  compared 
the  number  of  months  in  which  sales 
below  cost  occurred  for  a  particular 
model  to  the  niunber  of  months  in 
which  that  model  was  sold.  If  the  model 
was  sold  in  fewer  than  three  months,  we 
did  not  disregard  below-cost  sales 
imless  there  were  below-cost  sales  of 
that  model  in  each  month  sold.  If  a 
model  was  sold  in  three  or  more 
months,  we  did  not  disregard  below- 
cost  sales  imless  there  were  sales  below 
cost  in  at  least  three  of  the  months  in 
which  the  model  was  sold.  See  Tapered 
Roller  Bearing  and  Parts  Thereof, 
Finished  and  Unfinished,  From  Japan 
and  Tapered  Roller  Bearings,  Four 
Inches  or  Less  in  Outside  Diameter,  and 
Components  Thereof,  From  Japan;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews.  58  FR  64720. 
64729  (December  8, 1993). 

Because  Thyssen  provided  no 
indication  that  its  below-cost  sales  of 
models  within  the  "greater  than  90 
percent"  and  the  "between  10  and  90 
percent"  categories  were  at  prices  that 
would  permit  recovery  of  all  costs 
within  a  reasonable  period  of  time  and 
in  the  normal  course  of  trade,  we 
disregarded  those  sales  of  models 
within  the  "10  to  90  percent"  category 
which  were  made  below  cost  over  an 
extended  period  of  time.  In  addition,  as 
a  result  of  our  COP  test  for  home  market 
sales  of  models  within  the  "greater  than 
90  percent"  category,  we  based  FMV  on 
CV  for  all  U.S.  sales  for  which  there 
were  insufficient  sales  of  the 
comparison  home  market  model  at  or 
above  COP.  Finally,  where  we  foimd,  for 
certain  of  Thyssen's  models,  home 
market  sales  for  which  less  than  10 
percent  were  made  below  COP,  we  used 
all  home  market  sales  of  these  models 
in  our  comparisons. 

We  also  used  CV  as  FMV  for  those 
U.S.  sales  for  which  there  was  no 
contemporaneous  sale  of  such  or  similar 
merchandise  in  the  home  market.  We 
calcidated  CV  in  accordance  with 


section  773(e)  of  the  Tariff  Act.  We 
included  the  cost  of  materials,  labor, 
factory  overhead,  and  U.S.  packing  in 
our  calculations.  Where  the  general 
expenses  were  less  than  the  statutory 
minimum  of  10  percent  of  the  cost  of 
manufactm^  (COM),  we  calculated 
general  expenses  as  10  percent  of  the 
COM.  Where  the  actual  profits  were  less 
than  the  statutory  minimum  of  8  percent 
of  the  COM  plus  general  expenses,  we 
calculated  profit  as  8  percent  of  the  sum 
of  COM  plus  general  expenses.  Based  on 
our  verification  of  Thyssen's  cost 
response,  we  made  the  same 
adjustments  to  respondent's  CV  data  as 
we  made  to  its  COP  data,  as  discussed 
above. 

In  accordance  with  section  773  of  the 
Tariff  Act,  for  those  U.S.  models  for 
which  we  were  able  to  find  a  home 
market  such  or  similar  match  that  had 
sufficient  above-cost  sales,  we 
calculated  FMV  based  on  the  packed 
prices  at  which  the  merchandise  was 
sold  under  various  terms  to  unrelated 
purchasers  or  to  related  purchasers 
(where  an  arm's-length  relationship  was 
demonstrated)  in  the  home  market.  We 
made  adjustments,  where  appUcable,  for 
freight,  inland  insurance,  discounts, 
credit  and  warehousing  in  accordance 
wiUi  19  CFR  353.56(a)(1).  We  adjusted 
FMV  for  indirect  selling  expenses  in  the 
home  market,  which  include  plant 
freight,  warranty,  technical  services, 
inventory  carrying  costs  and  other 
indirect  selling  expenses.  We  limited 
the  home  market  indirect  selling 
expense  deductions  by  the  amoimt  of 
indirect  selling  expenses  incurred  in  the 
United  States,  in  accordance  with  19 
CFR  353.56(b)(2).  FMV  was  also 
adjusted  for  differences  in  physical 
characteristics.  After  deducting  home 
market  packing,  we  added  packing 
expenses  incurred  in  Germany  for  U.S. 
sales  to  FMV.  We  adjusted  for  the 
German  value  added  tax.  No  other 
adjustments  were  claimed  or  allowed. 

Preliminary  Results  of  Review 

As  a  result  of  our  comparison  of  USP 
to  FMV  we  preUminarily  determine  that 
the  following  margin  exists  for  the 
period  August  18, 1993  through  July  31, 
1994: 


Manufacturer/reseller/exporter 

Margin 
(percent) 

Thyssen  

4.80 

Interested  parties  may  request 
disclosiu«  within  5  days  of  the  date  of 
publication  of  this  notice  and  may 
request  a  hearing  within  10  days  of 
pubUcation.  Aiiy  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 


pubhcation  or  the  first  business  day 
thereafter.  Case  briefs  and/or  written 
comments  from  interested  parties  may 
be  submitted  no  later  than  30  days  after 
the  date  of  publication.  Rebuttal  briefs 
and  rebuttals  to  written  comments, 
limited  to  issues  raised  in  those 
comments,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication  of 
this  notice.  The  Department  will 
pubUsh  the  final  results  of  these 
administrative  reviews  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  at  a 
hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
the  USP  and  FMV  may  vary  from  the 
percentages  stated  above. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consiunption  on  or  after  the 
pubUcation  date  of  the  final  results  of 
these  administrative  reviews,  as 
provided  for  by  section  751(a)(l]  of  the 
Tariff  Act.  A  cash  deposit  of  estimated 
antidumping  duties  shall  be  required  on 
shipments  of  certain  cold-rolled  carbon 
steel  flat  products  fi-om  Germany  as 
follows:  (1)  The  cash  deposit  rate  for  the 
reviewed  company  will  be  the  rate 
established  in  the  final  results  of  this 
review;  (2)  For  previously  investigated 
companies  not  Usted  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  If  the  exporter  is 
not  a  firm  covered  in  this  review,  or  the 
original  LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  If  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review,  the  cash  deposit 
rate  will  be  19.02  percent.  This  is  the 
"all  otiiers"  rate  from  the  LTFV 
investigation.  See  Antidumping  Duty 
Order  and  Amendment  to  Find 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  From  Germany,  58 
FR  44170  (August  19, 1993). 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Department's 
presimiption  that  reimbursement  of 
antidiunping  duties  occurred  and  the 
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subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22. 

Dated:  July  26, 1995. 

SuMn  G.  Easennan, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  95-19013  Filed  8-1-95;  8:45  am] 
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[A-331-402] 

Certain  Fresh  Cut  Flowers  From 
Ecuador,  Prsliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AQENCY:  International  Trade 
Administntion,  Import  Administration, 
Department  of  Commerce. 
ACTION:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  In  response  to  a  request  from 
the  Floral  Trade  Council,  petitioner  in 
this  proceeding,  to  conduct  an 
administrative  review,  the  Department 
of  Conunerce  (the  E>epartment)  has 
conducted  an  administrative  review  of 
the  antidumping  duty  order  on  certain 
fresh  cut  flowera  from  Ecuador.  The 
review  covers  twelve  producers  and/or 
exportere  of  this  merchandise  and  the 
period  March  1. 1993  dirough  February 
28. 1994. 

We  have  preliminary  determined  that 
sales  have  been  made  below  the  foreign 
market  value  (FMV).  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  administrative  review, 
we  will  instruct  U.S.  Customs  to  assess 
antidumping  duties  equal  to  the 
difference  between  the  United  States 
price  (USP)  and  the  FMV. 

Interested  parties  are  invited  to 
comment  on  these  preUminary  results. 
EFFECTIVE  DATE:  August  2, 1995. 
FOR  FURTHER  INFORMATWN  CONTACT: 
TliGmas  E.  Schauer,  Joseph  A.  Fargo,  or 
Richard  Rimlinger,  Office  of 
Antidiunping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  482-4733/4477. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  18, 1987,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (52 
FR  8494)  the  antidiunping  duty  order  on 
certain  fresh  cut  flowers  from  Ecuador. 
On  March  4, 1994.  the  Department 


published  a  notice  of  "Opportunity  to 
Request  Administrative  Review"  with 
respect  to  the  period  March  1, 1993 
through  February  28, 1994  (59  FR 
14608).  The  Department  received  a 
timely  request  for  review  from  the 
petitioner,  the  Floral  Trade  Council,  on 
March  31, 1994,  in  accordance  with  19 
CFR  353.22(a).  The  Department  is  now 
conducting  this  administrative  review 
in  accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  ("the 
Tariff  Act").  Unless  otherwise  indicated, 
all  citations  to  the  statute  and  to  the 
Department's  regulations  are  references 
to  the  provisions  as  they  existed  on 
December  31. 1994. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  certain  fresh  cut  flowers 
frtim  Ecuador  (standard  carnations, 
standard  chrysanthemums,  and 
pompom  chrysanthemums).  This 
merchandise  is  classifiable  under 
Harmonized  Tariff  Schedule  ("HTS") 
items  0603.10.30.00,  0603.10.70.10, 
0603.10.70.20,  and  0603.10.70.30.  The 
HTS  item  niunbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
diroositive. 

The  review  covers  Flores  La  Antonia, 
Flores  del  Quinche  S.A.,  Florisol  Cia 
Ltda.,  Flores  de  Ibarra,  Flores  de 
Puewmbo,  Flores  del  Ecuador,  Flores 
Pichincha,  Florestrade,  Guaisa  S.A., 
Inlandes  S.A.,  Mundiflor,  and  Velvet 
Flores  Qa  S.A.,  which  are  producere 
and/or  exportera  of  certain  fresh  cut 
flowers  frt>m  Ecuador  to  the  United 
States  and  the  p>eriod  March  1, 1993 
through  February  28, 1994. 

Best  Information  Available 

Because  certain  companies  did  not 
provide  a  response  to  the  Department's 
request  for  information,  in  accordance 
with  section  776(c)  of  the  Tariff  Act,  we 
have  preliminarily  determined  that  the 
use  of  best  information  otherwise 
available  (BIA)  is  appropriate  for  these 
firms.  The  Department's  regulations 
provide  that  we  may  take  into  account 
whether  a  party  refuses  to  provide 
information  in  determining  what  rate  to 
use  as  BIA  (19  CFR  353.37(b)). 
Generally,  whenever  a  company  refuses 
to  cooperate  with  the  E)epartment  or 
otherwise  significantly  impedes  the 
proceeding,  we  use  as  adverse  BIA  the 
highest  rate  for  any  company  for  the 
same  class  or  kind  of  merchandise  from 
this  or  any  other  segment  of  the 
proceeding.  When  a  company 
substantially  cooperates  with  our 
requests  for  information,  but  fails  to 
provide  all  the  informaticni  requested  in 
a  timely  manner  or  in  the  form 


requested,  we  use  as  cooperative  BIA 
the  higher  of  (1)  the  highest  rate 
(including  the  "all  othere"  rate)  ever 
applicable  to  the  firm  for  the  same  class 
or  kind  of  merchandise  from  the  same 
coimtry  from  either  the  LTFV 
investigation  or  a  prior  administrative 
review:  or  (2)  the  highest  calculated  rate 
in  this  review  for  any  firm  for  the  same 
class  or  kind  of  merdiandise  torn  the 
same  country.  See  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  From  the  Federal 
Republic  of  Germany,  et  al.;  Final 
Results  of  Antidumping  Duty 
Administrative  Review.  57  FR  28360. 
28379-80  (July  24, 1992);  see  also 
Allied-Signal  Aerospace  Co.  v.  United 
States  996  F.2d  1185  (Fed.  Cir.  1993). 

For  these  preliminary  results  we  have 
applied  a  cooperative  BIA  rate  to  sales 
made  by  Flores  de  Ibarra,  Flores  de 
Puewmbo,  Flores  del  Ecuador,  Flores 
Pichincha,  Florestrade,  and  Mundiflor. 
These  firms  are  no  longer  in  business, 
and  we  have  preliminarily  determined, 
in  accordance  with  the  standards 
enumerated  in  Certain  Fresh  Cut 
Flowers  From  Colombia;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  and  Notice  of  Revocation  of 
Order  (in  Part),  59  FR  15159  (March  31, 
1994)  ["Colombian  Flowers"),  that  they 
are  incapable  of  responding  to  the 
Department's  questionnaire.  In 
Colombian  Flowers,  the  Department 
treated  bankrupt,  or  otherwise  out  of 
business,  firms  as  cooperative  provided 
that  they  explained  their  situation  to  the 
Department.  In  this  case,  the  firms 
mentioned  above  submitted 
certifications  that  they  are  no  longer  in 
business  and  thus  could  not  respond. 
Therefore,  in  accordance  with 
Colombian  Flowers,  we  preliminarily 
find  these  firms  to  be  coop>erative. 

In  this  proceeding,  none  of  the  firms 
named  above  had  ever  received  a  higher 
margin  than  that  calculated  for  Flores  La 
Antonia  in  the  instant  review. 
Therefore,  we  have  applied  the  rate 
calculated  for  Flores  La  Antonia,  which 
is  28.44  percent,  to  Flores  de  Ibarra, 
Flores  de  Puewmbo,  Flores  del  Ecuador, 
Flores  Pichincha,  Florestrade,  and 
Mundiflor. 

United  States  Price 

Pursuant  to  section  777A  of  the  Tariff 
Act,  we  preliminarily  determined  that  it 
was  appropriate  to  average  U.S.  prices 
on  a  monthly  basis  in  order  (1)  to  use 
actual  price  information  that  is  often 
available  only  on  a  monthly  basis;  (2)  to 
account  for  large  sales  volumes;  and  (3) 
to  account  for  perishable  product 
pricing  practices.  See  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  Certain  Fresh  Cut  Flowers  from 
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Colombia,  56  FR  50554  (October  7, 
1991). 

In  calculating  United  States  price 
(USP),  we  used  purchase  price  (PP) 
when  sales  were  made  to  unrelated 
pvuchasere  in  the  United  States  prior  to 
the  date  of  importation,  or  exporter's 
sales  price  (ESP)  when  sales  were  made 
to  unrelated  purchasera  in  the  United 
States  after  the  date  of  importation,  both 
pursuant  to  section  772  of  the  Tariff  Act. 

We  calculated  purchase  price  to  the 
first  unrelated  purchaser  in  the  United 
States.  The  terms  of  PP  sales  were  either 
f.o.b.  Quito  or  c.i.f.  Miami.  We  made 
deductions,  where  appropriate,  for 
foreign  inland  freight,  air  freight, 
brokerage  and  handling,  U.S.  Customs 
duties,  and  retiun  credits. 

ESP,  for  sales  made  on  consignment 
or  through  a  related  affiliate,  was 
calculated  based  on  the  packed  price  to 
the  first  imrelated  customer  in  the 
United  States.  We  made  adjustments, 
where  appropriate,  for  foreign  inland 
freight,  brokerage  and  handling,  air 
freight,  box  charges,  credit  expenses, 
returned  merchandise  credits,  royalties, 
U.S.  Customs  duties,  and  either 
commissions  paid  to  unrelated  U.S. 
consignees  or  indirect  selling  expenses 
of  related  consignees. 

Foreign  Market  Value 

In  calculating  foreign  market  value, 
the  Department  used  home  meirket 
prices  since  there  were  sufficient  sales 
of  such  or  similar  merchandise  in  the 
home  market.  See  section  773(a)(1)  of 
the  Tariff  Act. 

Home  market  prices  were  based  on 
the  packed,  ex-factory  or  delivered 
prices  to  imrelated  purchasera  in  the 
home  market  piusuant  to  section 
773(a)(1)  of  the  Tariff  Act.  Where 
applicable,  we  made  adjustments  for 
post-sale  movement  expenses  and 
differences  in  packing  in  accordance 
with  section  773(a)(1)  of  the  Tariff  Act. 
We  also  made  adjustments  for 
differences  in  circumstances  of  sale  in 
accordance  with  19  CFR  353.56,  as 
follows.  For  comparisons  to  PP  sales,  we 
deducted  home  market  direct  selling 
expenses  and  added  U.S.  direct  selling 
expenses.  For  comparisons  to  ESP  sales, 
we  deducted  home  market  direct  selling 
expenses.  We  also  made  adjustments, 
where  applicable,  for  home  market 
indirect  selling  expenses  to  offset  U.S. 
conunissions  in  PP  and  ESP  calculations 
and  to  offset  U.S.  indirect  selling 
expenses  deducted  in  ESP  calculations, 
but  not  exceeding  the  amount  of  the 
indirect  U.S.  expenses  in  accordance 
with  19  CFR  353.56(b). 


Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  period 
March  1, 1993  through  February  28, 
1994: 


Manufacturer/exporter 

Margin 
(percent) 

Flores  la  Antonia 

28.44 

Flores  del  Quinche  S.A  

1.25 

Florisol  Cia  Ltda  

0.06 

Flores  de  Ibarra 

28.44 

28.44 

Flores  del  Ecuador 

28.44 

Flores  Pichincha „„ 

28  44 

Florestrade 

Guaisa  S.A  „ 

Inlandes  SA 

28.44 
28.44 

Mundiflor .-. 

Velvet  Flores  Cia  SA 

(') 

^  No  shipments  durir>g  the  period  of  review; 
since  there  was  no  prior  review  of  this  conrv 
pany,  the  "all  ottier"  rate  from  ttie  less-than- 
fair-vakie  (LTFV)  investigation  is  applicat)le. 

Interested  parties  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  and  may 
request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  Case  briefs  and/or  written 
comments  from  interested  parties  may 
be  submitted  not  later  than  30  days  after 
the  date  of  publication.  Rebuttal  briefs 
and  rebuttals  to  written  comments, 
limited  to  issues  in  those  comments, 
may  be  filed  not  later  than  37  days  after 
the  date  of  publication.  The  Department 
will  publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
for  by  section  751(a)(1)  of  the  Tariff  Act: 
(1)  the  cash  deposit  rates  for  the 
reviewed  companies  will  be  those  rates 
established  in  the  final  results  of  this 
review;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specffic  rate  pubUshed  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  for  all  other 
producers  and/ or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 


be  5.89  percent,  the  "all  othere"  rate 
from  the  LTFV  investigation.  These 
deposit  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importera  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Department's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  section  353.22  of  the  Department's 
regulations  (19  CFR  353.22(c)(5)). 

Date:  July  26, 1995. 
Susan  Eaaerman, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  95-19015  Filed  8-1-95;  8:45  am] 

BILUNQCOOE  3610-06-P 

[A-670-602] 

Iron  Construction  Castings  from  the 
People's  Republic  of  China: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review.  ^ 

SUMMARY:  In  response  to  a  request  by  the 
Municipal  Castings  Fair  Trade  Counsel 
and  its  individually-named  membera, 
Alhambra  Foundry,  Inc.,  Allegheny 
Foundry  Co.,  Bingham  &  Taylor 
EKvision,  Virginia  Industries,  Inc., 
Charlotte  Pipe  &  Foundry  Co.,  East 
Jordan  fron  Works,  Inc.,  Inland  Foundry 
Company,  Inc.,  LeBaron  Foundry  Inc.. 
Municipal  Castings,  Inc.,  Neenah 
Foundry  Co.,  Opelika  Foundry  Co., 
Tyler  Pipe  Industries  Inc.,  U.S.  Foundry 
&  Manufacturing  Co.,  and  Vulcan 
Foundry,  Inc.,  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  iron 
construction  castings  from  the  People's 
Republic  of  China  (PRC).  The  review 
covere  one  producer/exporter,  the 
Liaoning  Branch  of  the  China  National 
Machinery  Import  and  Export 
Corporation  (MACHIMPEX,  Liaoning) 
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and  entries  of  the  subject  merchandise 
into  the  United  States  during  the  period 
May  1, 1993,  through  April  30, 1994. 
We  have  preliminarily  determined  that 
a  dumping  margin  exists  for 
MACHIMPEX,  Liaoning.  The 
Department  based  this  margin  on  the 
best  information  available  (BIA). 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  August  2. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Trainor  or  Maureen  Flannery, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Conunerce.  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230:  telephone:  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  4, 1994,  the  Department 
published  in  the  Federal  Register  (59 
PR  23051)  a  notice  of  "Opportunity  to 
Request  an  Administrative  Review"  of 
the  antidumping  duty  order  on  iron 
construction  castings  from  the  PRC  (51 
FR  17222  (May  9, 1986)).  In  accordance 
with  19  CFR  353.22(a)(1),  the  petitioner 
requested  an  administrative  review  for 
MACHIMPEX.  Liaoning.  On  June  15. 
1994,  the  Department  published  a  notice 
of  initiation  of  this  review  (59  FR 
30770).  covering  the  period  May  1, 
1993,  through  April  30, 1994.  The 
De{>artment  has  now  conducted  this 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act). 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  iron  construction  castings,  limited  to 
manhole  covers,  rings  and  frames;  catch 
basin  grates  and  frames;  clean  out  covers 
and  frames  used  for  drainage  or  access 
purposes  for  pubUc  utility,  water,  and 
sanitary  systems;  valve,  service,  and 
meter  boxes  which  are  placed  below 
groimd  to  encase  water,  gas,  or  other 
valves,  or  water  or  gas  meters.  These 
articles  must  be  of  cast  iron,  not  alloyed, 
and  not  malleable.  Certain  iron 
construction  castings  are  currently 
classifiable  imder  numbers 
7352.10.00.00  and  7325.10.00.50  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  The  HTSUS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes 
only.  The  written  description  remains 
dispositive  as  to  the  scope  of  the  order. 

This  review  covers  safes  of  the  subject 
merchandise  manufactiued  by 
MACHIMPEX,  Liaoning  and  entered 
into  the  United  States  during  the  period 
May  1,  1993,  through  April  30,  1994. 


Use  of  Best  Information  Available 

On  July  27, 1994,  the  Department  sent 
to  die  respondent,  MACHIMPEX, 
Liaoning,  a  questionnaire  to  determine 
whether  it  was  eligible  for  a  separate 
rate  in  this  review.  On  October  11, 1994, 
the  Department  sent  to  the  respondent 
a  general  antidumping  questionnaire. 
Although  we  established  that  the 
respondent  received  both 
questionnaires,  MACHIMPEX,  Liaoning 
foiled  to  respond  to  either 
questioimaire.  The  Department  therefore 
determines  that  MACHIMPEX,  Liaoning 
is  an  imcooperative  respondent,  and 
that  the  use  of  BLA  is  appropriate,  in 
accordance  with  section  776(c)  of  the 
Act.  Whenever,  as  here,  a  company 
refuses  to  cooperate- with  the 
Department,  or  otherwise  significanUy 
impedes  an  antidumping  proceeding, 
we  use  as  BIA  the  higher  of  (1)  the 
highest  of  the  rates  found  for  any  firm 
for  the  same  class  or  kind  of 
merchandise  in  the  same  country  of 
origin  in  the  less-than-fair-value  (LTFV) 
investigation  or  in  prior  administrative 
reviews;  or  (2)  the  highest  rate  foimd  in 
this  review  for  any  firm  for  the  same 
class  or  kind  of  merchandise.  (See 
Antifriction  Bearings  from  France,  et.  al; 
Final  Results  of  Review,  58  FR  39729 
(July  26, 1993).)  As  BIA,  we  have 
assigned  the  rate  of  92.74  percent, 
which  is  the  highest  rate  found  for  any 
iron  construction  casting  producer  from 
the  prior  reviews  and  the  LTFV 
investigation.  Since  MACHIMPEX,  . 
Liaoning  did  not  respond  to  our 
separate  rates  questionnaire,  we  have 
determined  that  we  will  not  give  a 
separate  rate  to  MACHIMPEX,  Liaoning. 

Preliminary  Results  of  Review 

We  preliminarily  determine  that  a 
margin  of  92.74  percent  exists  for 
MACHIMPEX,  Liaoning  for  the  period 
May  1, 1993  through  April  30, 1994. 

Any  interested  party  may  request  a 
hearing  within  10  days  of  publication  of 
this  notice.  Any  hearing  will  be  held  44 
days  after  the  date  of  publication  of  this 
notice,  or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  the  publication  date 
of  this  notice.  Rebuttal  briefs,  limited  to 
issues  raised  in  the  case  briefs,  may  be 
filed  not  later  than  37  days  after  the  date 
of  publication  of  this  notice.  The 
Department  will  publish  a  notice  of  the 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
case  briefs. 

The  following  deposit  requirements 
shall  be  effective  for  all  shipments  of  the 
subject  merchandise  that  are  entered,  or 
withdrawn  from  warehouse,  for 


consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  company, 
MACHIMPEX,  Liaoning,  shall  be  the 
rate  established  in  the  final  results  of 
this  review;  (2)  for  Minmetals 
Guangdong,  which  received  a  separate 
rate  for  the  most  recent  period  for  which 
it  was  reviewed,  the  cash  deposit  rate 
will  continue  to  be  the  company- 
specific  rate  pubhshed  for  the  most 
recent  period;  (3)  for  all  other  PRC 
exporters,  the  cash  deposit  rate  will  be 
92.74  percent,  the  PRC  country-wide 
rate;  and  (4)  for  non-PRC  exporters  of 
the  subject  merchandise  from  the  PRC, 
the  cash  deposit  rate  will  be  the  rate 
applicable  to  the  PRC  supplier  of  that 
exporter. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  imder  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failme  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and 
section  353.22  of  the  Department's 
regulations. 

Dated:  July  26. 1995. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
A  dministration . 

[FR  Doc.  95-19012  Filed  8-1-95;  8:45  am) 
BtLUNQ  COOE  3510-OS-P 


[C-201-«05] 

Porcelaln-on-Steel  Cookingware  from 
Mexico;  Preliminary  Results  of  a 
Countervailing  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Countervailing  Duty  Administrative 

Review 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
countervailing  duty  order  on  porcelain- 


on-steel  cookingware  from  Mexico.  We 
preliminarily  determine  the  net  subsidy 
to  be  de  minimis  for  Acero 
Porcelanizado,  S.  A.  de  C.V.  (APSA)  and 
0.53  percent  ad  valorem  for  all  other 
companies  for  the  period  January  1, 
1993  through  December  31, 1993.  If  the 
final  results  remain  the  same  as  these 
preliminary  results  of  administrative 
review,  we  will  instruct  U.S.  Customs 
Service  to  assess  coimtervailing  duties 
as  indicated  above.  Interested  parties  are 
invited  to  comment  on  these 
preliminary  results. 
EFFECTIVE  DATE:  August  2, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norma  Curtis  or  Kelly  Paridiill,  Office  of 
Countervailing  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
Telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  12, 1986,  the 
Department  published  in  the  Federal 
Register  (55  FR  51139)  the 
coimtervailing  duty  order  on  porcelain- 
on-steel  cookingware  from  Mexico.  On 
November  26, 1993,  the  Department 
published  in  the  Federal  Register  a 
notice  of  "Opportunity  to  Request 
Administrative  Review"  (58  FR  62326) 
of  this  coimtervailing  duty  order.  We 
received  a  timely  request  for  review 
from  APSA,  a  re^ondent  company. 

We  initiated  the  review,  covering  the 
period  January  1, 1993  through 
December  31, 1993  (POR),  on  January 
18, 1994(59  FR  2593).  We  conducted  a 
verific^on  olthe  questionnaire 
responses  on  September  7, 1994  through 
September  14, 1994.  The  review  covers 
two  manufacturers/exporters  of  the 
subject  merchandise,  APSA  and  Qnsa, 
S.A.  de  C.V.  (Cinsa),  which  accounted 
for  all  exports  of  POS  cookware  during 
the  POR  and  ten  programs. 

Applicable  Statute  and  Regulations 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  (a)  of  the  Tariff  act  of 
1930,  as  amended  (the  Act).  Unless 
otherwise  indicated,  all  citations  to  the 
statute  and  to  the  Department's 
regulations  are  in  reference  to  the 
provisions  as  they  existed  on  December 
31, 1994. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  porcelain-on-steel 
cookingware  from  Mexico.  The  products 
are  porcelain-on-steel  cookingware 
(except  teakettles),  which  do  not  have 


self-contained  electric  heating  elements. 
All  of  the  foregoing  are  constructed  of 
steel,  and  are  enameled  or  glazed  with 
vitreous  glasses.  During  the  review 
period,  such  merchandise  was 
classifiable  under  item  number 
7323.94.0020  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  HTS  item  number 
is  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive. 

Calculation  Methodology  for 
Assessment  and  Cash  Deposit  Purposes 

We  calculated  the  net  subsidy  on  a 
country-wide  basis  by  first  calculating 
the  subsidy  rate  for  each  company 
subject  to  the  administrative  review.  We 
then  weight-averaged  the  rate  received 
by  each  company  using  as  the  weight  its 
share  of  total  Mexican  exports  to  the 
United  States  of  subject  merchandise, 
including  all  companies,  even  those 
with  de  minimis  and  zero  rates.  We  then 
siunmed  the  individual  companies' 
weight-averaged  rates  to  determine  the 
subsidy  rate  from  all  pro-ams 
benefitting  exports  of  subject 
merchandise  to  the  United  States. 

Since  the  country-wide  rate 
calculated  using  this  methodology  was 
above  de  minimis,  as  defined  by  19  CFR 
§  355.7  (1994),  we  proceeded  to  the  next 
step  and  examined  the  net  subsidy  rate 
calculated  for  each  company  to 
determine  whether  individual  company 
rates  differed  significantiy  from  the 
weighted-average  country-wide  rate, 
pursuant  to  19  CFR  §  355.22(d)(3). 
APSA  had  a  significantly  different  net 
subsidy  rate  during  the  review  period 
pursuant  to  19  CFR  §  355.22(d)(3).  This 
company  is  treated  separately  for 
assessment  and  cash  deposit  purposes. 
All  other  companies  are  assigned  the 
country-wide  rate. 

Analysis  of  Programa 

/.  Programs  Conferring  Subsidies 

A.  Programs  Previously  D^ermined  to 
Confer  Subsidies 

1.  BANCOMEXT  Financing  for 
Exporters 

Banco  Nadonal  de  Comercio  Exterior, 
S.N.C.  (Bancomext)  is  a  government 
program  through  which  short-term 
financing  is  provided  to  producers  or 
trading  companies  engaged  in  export 
activities.  In  order  to  be  eligible  for 
Bancomext  financing  a  company  must 
be  established  according  to  Mexican 
law,  30  percent  Mexican  national 
owned,  and  be  an  e^orter.  Bancomext 
provides  two  types  of  financing  to 
exporters,  denominated  in  either  U.S. 
dollars  or  in  Mexican  pesos:  working 
capital  (pre-export  loans),  and  loans  for 


export  sales  (export  loans).  In  addition, 
Bancomext  may  provide  financing  to 
foreign  buyers  of  Mexican  goods  and 
services. 

The  Department  has  previously  found 
this  program  to  confer  an  export  subsidy 
to  the  extent  that  the  loans  are  provided 
at  preferential  terms  {See  Porcelain-on- 
Steel  Cookingware  From  Mexico; 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review  (56  FR 
48163;  September  24, 1991)  and 
Porcelain-on-Steel  Cookingware  From 
Mexico:  Final  Results  of  Countervailing 
Duty  Administrative  Review  (57  FR  562; 
January  7, 1992)).  In  this  review  the 
Govenunent  of  Mexico  provided  no  new 
information  that  would  lead  the 
Department  to  alter  that  determination. 

Both  APSA  and  Cinsa  had  Bancomext 
loans  on  which  interest  was  due  during 
the  POR.  We  found  that  the  annual 
interest  rates  that  Bancomext  charged  to 
borrowers  for  certain  loans  on  which 
interest  payments  were  due  during  the 
review  period  were  lower  than  the 
commercial  rates.  The  dollar- 
denominated  Bancomext  loans  under 
review  were  granted  at  annual  interest 
rates  ranging  from  6.0  percent  to  8.75 
percent.  For  these  loans,  we  used  the 
average  quarterly  weighted-average 
effective  interest  rates  published  in  the 
Federal  Reserve  Bulletin,  which 
resulted  in  an  annual  average 
benchmark  of  6.5  percent  in  1993.  This 
is  the  same  benchmark  calculation 
methodology  that  has  been  applied  in 
prior  reviews  [See  Porcelain-on-Steel 
Cookingware  From  Mexico;  Preliminary 
Results  of  Countervailing  D\dy 
Administrative  Review  (56  FR  48163; 
September  24, 1991)  and  Porcelain-on-  ■ 
Steel  Cookingware  From  Mexico;  Final 
Results  of  Countervailing  Duty 
Administrative  Review  (57  FR  562; 
January  7, 1992)). 

The  peso-denominated  Bancomext 
pre-export  loan  under  review  was 
granted  at  an  annual  interest  rate  of  14.8 
percent.  As  a  basis  for  our  benchmark 
for  this  loan,  we  have  retied  in  part  on 
the  effective  rates  for  the  years  1981 
through  1984,  as  published  monthly  in 
the  Banco  de  Mexico's  Indicadores 
Economicos  y  Moneda  (I.E.],  because 
the  Banco  de  Mexico  stopped 
pubUshing  data  on  nominal  and 
effective  commercial  lending  rates  in 
Mexico  after  1984.  We  calculated  the 
average  difference  between  the  I.E. 
effective  interest  rates  and  the  Costo 
Porcentual  Promedio  (CPP)  rates,  the 
average  cost  of  short-term  funds  to 
banks,  for  the  years  1981  through  1984. 
We  added  this  average  difference  to  the 
1993  average  annual  CPP  rates.  For  the 
peso-denominated  loffli  on  which 
interest  was  due  during  1993,  we 
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calculated  an  annual  benchmark  of 
29.79  percent.  This  is  the  same 
benchmark  calculation  methodology 
that  has  been  appUed  in  prior  reviews 
(See  Porcelain-on-Steel  Cooldngware 
From  Mexico;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review  (56  FR  48163;  September  24, 
1991)  and  Porcelain-on-Steel 
Cooldngware  From  Mexico;  Final 
Results  of  Countervailing  Duty 
Administrative  Review  (57  FR  562; 
January  7, 1992)).  We  consider  the 
benefits  from  short-term  loans  to  occur 
at  the  time  the  interest  is  paid.  Because 
interest  on  Bancomext  pre-export  loans 
is  paid  at  maturity,  we  calculated 
benefits  based  on  loans  that  matulred 
during  the  review  period;  such  loans 
were  obtained  between  December  1992 
and  September  1993. 

During  verification  at  APS  A,  we 
discovered  one  short-term  loan  that 
appears  to  be  a  Fomex  loan  which  was 
not  reported  in  the  questionnaire 
responses.  Fomex  was  a  program 
previously  foimd  countervailable  by  the 
Department  and  operates  much  like  the 
Bancomext  program  which  the 
Department  has  also  found 
coimtervailable  [See  Porcelain-on-Steel 
Cookingware  From  Mexico;  Preliminary 
Results  of  Countervailing  Duty 
Administrative  Review  (56  FR  48163; 
September  24, 1991)  and  Porcelain-on- 
Steel  Cookingware  From  Mexico;  Final 
Results  of  Countervailing  Duty 
Administrative  Review  (57  FR  562; 
January  7, 1992)).  However,  the  interest 
rate  for  this  loan  is  higher  than  the 
benchmark  and,  therefore,  there  is  no 
benefit  to  APSA. 

.   During  verification  at  the  Government 
of  Mexico,  we  discovered  one 
Bancomext  loan  for  Cinsa  that  had  not 
been  reported  in  the  questionnaire 
responses,  and  for  which  the  company 
did  not  provide  the  interest  rate  upon 
request  at  verification.  {See  Bancomext 
Section  of  the  Government  of  Mexico's 
Verification  Report  dated  May  9, 1995 
and  Short-Term  Loan  Section  ofCinsa's 
Verification  Report  dated  May  9, 1995, 
on  file  in  the  pubhc  file  of  the  Central 
Records  Unit,  Room  B-099  of  the 
Department  of  Commerce).  Section 
776(c)  of  the  Act  requires  the 
Department  to  use  best  information 
available  (BIA)  whenever  a  party  or  any 
other  person  refuses  or  is  unable  to 
produce  information  requested. 
Fiuthermore,  19  CFR  355.37  (1994) 
requires  the  Department  to  use  BIA 
"whenever  the  Secretary:  (1)  does  not 
receive  a  complete,  accurate,  and  timely 
response  to  the  Secretary's  request  for 
factual  information;  or  (2)  is  imable  to 
verify,  within  the  time  specified,  the 
accuracy  and  completeness  of  the 


factual  iiiformation  submitted".  Since 
the  interest  rate  for  this  loan  was  not 
reported  in  the  questionnaire  responses 
nor  provided  at  verification  when 
requested,  we  must  use  BIA  to  calculate 
the  benefit  from  this  loan.  Therefore,  as 
BIA  we  are  assigning  this  loan  a  zero 
interest  rate,  and  have  used  that  rate  to 
calculate  the  benefit  from  this  loan.  The 
interest  rate  we  are  applying  as  BIA  is 
zero  percent  because  it  is  the  most 
adverse  interest  rate. 

To  calculate  the  benefit  for  each 
exporter,  we  multiplied  the  di^erence 
between  the  interest  rate  charged  to 
exporters  for  these  loans  and  the 
benchmark  interest  rate  by  the  principal 
and  then  multipUed  this  amoimt  by  the 
term  of  the  loan  divided  by  365. 
Because  one  company's  monthly  sales 
figiues  are  indexed  to  account  for 
inflation,  we  adjusted  that  company's 
benefit  amounts  to  be  on  the  same  terms 
as  the  sales  figures.  Since  neither  APSA 
nor  Cinsa  was  able  to  tie  their  loans  to 
specific  sales,  we-divided  the  benefit  by 
total  export  sales.  On  this  basis,  we 
preliminarily  determine  the  subsidy 
from  this  program  to  be  0.02  percent  ad 
valorem  for  APSA  and  0.60  percent  ad 
valorem  for  Cinsa. 

2.  FONEI  Long-Term  Financing 

The  Fund  for  Industrial  Development 
(FONEI)  was  a  Government  of  Mexico 
trust  administered  by  the  Banco  de     * 
Mexico  until  its  dissolution  on 
December  31, 1989.  FONEI  was  a 
spedaUzed  financial  development  fund 
that  provided  long-term  loans  at  below- 
market  rates.  FONEI  was  designed  to 
foster  the  efficient  production  of 
services  and  industrial  goods  by 
Mexican  companies. 

The  Department  has  previously  found 
this  program  to  confer  a  subsidy  because 
it  provides  loans  on  terms  inconsistent 
with  conunercial  considerations  and 
restricts  loan  benefits  to  companies 
located  in  specific  regions  (See 
Porcelain-on-Steel  Cookingware  From 
Mexico;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review  (56  FR  48163;  September  24, 
1991)  and  Porcelain-on-Steel 
Cookingware  From  Mexico;  Final 
Results  of  Countervailing  Duty 
Administrative  Review  (57  FR  562; 
January  7, 1992)).  In  this  review  the 
Govenunent  of  Mexico  provided  no  new 
information  that  would  lead  the 
Department  to  alter  that  determination. 

Cinsa  had  a  FONEI  loan  outstanding 
during  the  review  period.  Because  this 
peso-denominated  loan  had  a  variable 
interest  rate,  we  treated  it  as  a  series  of 
short-term  loans,  as  we  have  done 
previously  in  Porcelain-on-Steel 
Cookingware  From  Mexico;  Preliminary 


Results  of  Countervailing  Duty 
Administrative  Review  (56  FR  48163; 
September  24, 1991)  and  Porcelain-on- 
Steel  Cookingware  From  Mexico;  Final 
Results  of  Countervailing  Duty 
Administrative  Review  (57  FR  562; 
January  7. 1992).  To  calculate  the 
benefit  from  this  loan,  we  used  the  same 
benchmark  as  for  the  peso-denominated 
Bancomext  pre-export  loan.  We 
compared  this  benchmark  with  the 
interest  rate  in  effect  for  each  FONEI 
loan  payment  made  during  the  review 
period  and  multiplied  the  difference  by 
the  outstanding  loan  principal.  We 
divided  the  benefit  by  the  company's 
total  sales  to  all  markets  during  the 
review  {>eriod.  On  this  basis,  we 
preliminarily  determine  the  subsidy 
bom  this  program  to  be  0.01  percent  ad 
valorem  for  Qnsa. 

n.  Programs  Preliminarily  Found  Not  to 
be  Used 

We  also  examined  the  following 
programs  and  preliminarily  determine 
that  the  exporters  of  the  subject 
merchandise  did  not  apply  for  or 
receive  benefits  imder  these  programs 
during  the  review  period: 

(A)  Certificates  of  Fiscal  Promotion 
(CEPROFI) 

(B)  PITEX 

(C)  Other  Bancomext  Preferential 
Financing 

(D)  Import  Duty  Reductions  and 
Exemptions 

(E)  State  Tax  Incentives 

(F)  Article  15  Loans 

(G)  NAFINSA  FOGAIN-type  Financing 
(H)  NAFINSA  FONEI-type  Financing 

Preliminaiy  Results  of  Review 

For  the  period  January  1, 1993 
through  December  31,  1993,  we 
preliminarily  determine  the  net  subsidy 
to  be  0.02  percent  ad  valorem  for  APSA 
and  0.53  percent  ad  valorem  for  all 
other  companies.  In  accordance  with  19 
CFR  25S.7,  any  rate  less  than  0.5%  ad 
valorem  is  de  minimis. 

If  the  final  results  of  this  review 
remain  the  same  as  these  preliminary 
results,  the  Department  intends  to 
instruct  the  U.S.  Customs  Service  to 
assess  the  following  countervailing 
duties: 


Manufacturer/exporter 

Rate 
(percent) 

APSA  

000 

All  Other  Companies  

053 

The  E)epartment  also  intends  to  ' 
instruct  the  U.S.  Customs  Service  to 
collect  a  cash  deposit  of  estimated 
countervailing  duties  of  zero  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
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of  the  subject  merchandise  fit)m  APSA, 
and  0.53  percent  of  the  f.o.b.  invoice 
price  on  all  shipments  of  the  subject 
merchandise  from  all  other  companies 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
review. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  argiunents  in  case  briefs  on 
these  preUminary  results  within  30  days 
of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Parties  who  submit  written 
arguments  in  this  proceeding  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument.  Any 
hearing,  if  requested,  will  be  held  seven 
days  after  the  scheduled  date  for 
submission  of  rebuttal  briefs.  Copies  of 
case  briefs  and  rebuttal  briefs  must  be 
served  on  interested  parties  in 
accordance  with  19  CFR  355.38(e). 

Representatives  of  parties  to  the 
proceeding  may  request  disclosiue  of 
proprietary  information  imder 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  imder 
section  355.38(c),  are  due.  The 
Department  will  publish  the  final 
results  of  this  administrative  review 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  355.22. 

Dated:  July  26, 1995. 
Susan  G.  Esserman, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  95-19014  Filed  8-1-95;  8:45  am] 
BILUNQ  COOE  3S10-OS-P 

[C-649-401] 

Certain  Textile  Mill  Products  From 
Thailand;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Depeirtment  of  Commerce. 
ACTION:  Notice  of  Preliminary  Results  of 
the  Countervailing  Duty  Administrative 


Review  on  Certain  Yam  Products 
covered  under  the  Suspended 
Investigation  on  Certain  Textile  Mill 
Products  bom  Thailand. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  Certain  Yam 
Products  covered  under  the  suspended 
coimtervailing  duty  investigation  on 
Certain  Textile  MiU  Products  bom 
Thailand  ("suspension  agreement").  We 
have  preliminarily  determined  that  for 
the  period  May  18, 1992,  through 
December  31, 1993,  the  signatories  were 
not  in  violation  of  the  suspension 
agreement.  Interested  parties  are  invited 
to  comment  on  these  preliminary 
results. 

EFFECTIVE  DATE:  August  2, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Yarbrough  or  Jackie  Wallace,  Office  of 
Agreements  CompUance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230, 
telephone  (202)  482-3793. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  23, 1990,  the 
Department  published  in  the  Federal 
Register  (55  FR  48885)  a  notice 
terminating  in  part  the  suspension 
agreement  on  Certain  Textile  Mill 
Products  from  Thafland  (50  FR  9837, 
March  12, 1985).  On  May  9, 1992,  the 
Court  of  hitemational  Trade  (OT)  held 
that  the  Department's  termination  was 
not  in  accordance  with  the  law  because 
the  Department  failed  to  strictly  follow 
19  CFR  355.25(d)(4).  The  Court  of 
Appeals  for  the  Federal  Circuit  (CAFC) 
affirmed  the  decision  of  the  CTT  on 
October  12, 1993,  and  instructed  the 
Department  to  reinstate  the  suspension 
agreement.  Subsequently,  on  October 
22, 1993,  the  Department  reinstated  the 
suspension  agreement,  effective  May  18, 

1992,  the  date  the  Department 
published  notice  of  the  CIT  decision. 

On  March  4, 1994  ,  the  Department 
pubhshed  in  the  Federal  Register  a 
notice  of  "Opportunity  to  Request 
Administrative  Review"  (59  FR  10368) 
of  the  suspended  investigation  for  the 
period  May  18, 1992  to  December  31, 

1993,  The  Department  received  requests 
for  an  administrative  review  of  certain 
yam  products  on  March  31, 1994,  fit>m 
the  AJnerican  Yam  Spinners 
Association  (AYSA)  and  certain 
individual  yam  producers.  On  April  16, 

1994,  the  I)epartment  initiated  a 
countervailing  duty  administrative 
review  on  Certain  Yam  Products  for  the 
period  May  18, 1992  to  December  31, 
1993  (59  FR  18099,  April  15, 1994).  The 


Department  verified  the  responses  of  the 
Royal  Thai  Government  (RTG)  and  the 
Thai  Textile  Manufacturers  Association 
(TTMA)  from  January  16  through 
January  25, 1995  pursuant  to  the 
administrative  review. 

Due  to  prior  analysis  of  interested 
party  status  of  AYSA  in  1990.  the 
Department  initiated  this  review  on 
certain  yam  products  only  for  the 
period  May  18,  1992,  through  December 
31,  1993  (FR  59  18099,  April  15,  1994). 
The  review  covers  nine  programs  and 
eight  producere/exporters:  Saha  Union, 
Venus  Thread,  Union  Thread,  Union 
Spinning,  Thai  Melon,  Thai  American, 
Thai  Blanket,  and  Thai  Synthetic. 

Applicable  Statue  and  Regulations 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act).  Unless 
otherwise  indicated,  all  citations  to  the 
statute  and  to  the  Department's 
regulations  are  in  reference  to  the 
provisions  as  they  existed  on  December 
31, 1994. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  yams  from 
Thailand.  During  the  period  of  review, 
such  merchandise  was  classifiable 
under  the  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  5204.11.0000, 
5204.19.0000,  5204.20.0000, 
5206.21.0000.  5206.22.0000, 
5206.23.0000,  5206.24.0000, 
5206.25.0000,  5206.41.0000. 
5206.42.0000,  5206.43.0000, 
5206.44.0000,  5206.45.0000, 
5207.10.0000,  5207.90.0000, 
5401.10.0000,  5402.31.3000, 
5402.32.3000,  5402.33.6000, 
5406.10.0020,  5406.10.0040, 
5406.10.0090,  5508.20.0000, 
5510.12.0000,  5510.90.4000,  and 
5511.30.0000. 

Analysis  of  Programs 

1.  Electricity  Discounts 

Under  Section  11(b)  of  the  suspension 
agreement,  the  producers  and  exporters 
are  not  to  apply  for,  or  receive,  any 
discount  on  electricity  rates  provided  by 
the  electricity  authorities  of  Thailand 
(the  Electricity  Generating  Authority  of 
Thailand  (EGAT),  Metropolitan 
Electricity  Authority  (MEA)  or  the 
Provincid  Electricity  Authority  (PEA)) 
for  exports  of  subject  merchandise. 

EGAT  is  the  general  producing 
authority  of  electricity  in  Thailand 
selling  to  regional  auUiorities  such  as 
MEA  and  PEA.  PEA  and  MEA  in  turn 
sell  electricity  to  companies  in  their 
jiuisdiction.  This  program  was 
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tenninated  effective  January  1, 1990. 
However,  producers  and  exporters  who 
applied  for  discoimts  on  exports  prior  to 
January  1, 1990,  are  still  eligible  to 
receive  residual  benefits  on  those 
exports. 

Based  on  our  verification,  we  found 
that  neither  EGAT.  MEA.  or  PEA 
provided  residual  benefits  during  the 
POR  on  exports  of  subject  merchandise 
to  the  United  States.  See  verification 
report  dated  June  1, 1995. 

2.  Repurchase  of  Industrial  Bills 

Under  Section  11(f)  of  the  suspension 
agreement,  the  producers  and  exporters 
are  not  to  apply  for,  or  receive,  any 
promissory  notes  fi-om  the  Bank  of 
Thailand  (BOT)  for  exports  of  subject 
merchandise  to  the  United  States. 

In  1988,  this  program  was  changed 
fit)m  "Rediscoimt  of  Industrial  Bills"  to 
"Repiuchase  of  Industrial  Bills"  [see 
"Notification  of  the  Bank  of  Thailand 
#2531  re:  Repurchase  of  Industrial  Bills 
1988").  Under  this  program,  companies 
can  receive  discoimted  financing  for 
working  capital  on  industrial  bills  for  a 
period  of  120  days.  This  program 
operates  similarly  to  the  Export  Packing 
Credit  Program  where  companies  can 
receive  financing  from  a  commercial 
bank  or  the  Industrial  Finance 
Corporation  at  interest  rates  of  10%  or 
less.  The  BOT  will  then  repurchase  50% 
of  the  bills  from  the  commercial  bank  or 
Industrial  Finance  Corporation. 

Based  on  our  verification,  we  found 
the  signatories  subject  to  this  review 
were  not  among  those  that  applied  for, 
or  received,  industrial  bills  for  exports 
of  subject  merchandise  to  the  United 
States  during  the  POR.  See  verification 
report  dated  Jime  1, 1995. 

3.  Investment  Promotion  Act:  Section 
28.  31,  35,  and  36 

Under  Section  II  (1)  of  the  suspension 
agreement,  the  producers  and  exporters 
are  to  notify  the  Department  in  writing 
prior  to  applying  for,  or  receiving, 
benefits  tmder  the  Investment 
Promotion  Act  on  shipments  exported 
to  the  United  States. 

The  Investment  Promotion  Act  of 
1977  (EPA)  is  a  general  act,  administered 
by  the  Board  of  Investment  (BOI),  that 
allows  for  the  promotion  of  different 
Industries  selected  for  development 
assistance  by  the  BOI.  Under  this 
program,  producers  and  exporters  must 
be  granted  a  BOI  license  which  enables 
them  to  receive  various  IPA  benefits. 
Such  benefits  include  the  following: 

Section  28— IPA  Section  28  provides 
an  exemption  from  payment  of  Import 
duties  on  imported  machinery. 

Section  31— IPA  Section  31  provides 
an  exemption  of  juristic  person  income 


tax  on  the  net  profit  derived  fitim  the 
promoted  activity. 

Section  35 — EPA  Section  35  provides 
certain  Income  tax  benefits  to  firms 
located  in  investment  promotion  zones. 

Section  36  (1)— IPA  Section  36(1) 
allows  companies  an  exemption  bom 
import  duties  on  raw  and  essential 
materials  used  to  produce  goods  for 
export. 

Section  36  (4)— IPA  Section  36(4) 
grants  companies  permission  to  deduct 
irora  taxable  income  an  amoimt  equal  to 
5%  of  the  increase  in  export  earnings 
over  the  previous  year. 

Based  on  our  verification,  we  found 
no  indication  of  signatories  receiving 
benefits  under  these  programs  during 
the  POR.  See  verification  report  dated 
June  1, 1995. 

4.  International  Trade  Promotion  Fund 

Under  Section  n(h)  of  the  suspension 
agreement,  the  producers  and  exporters 
are  to  notify  the  Department  in  writing    • 
prior  to  applying  for  or  accepting  any 
new  benefit  which  is,  or  is  likely  to  be, 
a  countervallable  bounty  or  grant  on 
shipments  of  subject  merchandise 
exported,  directly  or  indirectly,  to  the 
United  States.  Although  the  Ciepartment 
has  never  determined  this  program  to  be 
couintervailable,  we  reviewed  this 
program  in  the  administrative  review. 

This  program,  governed  by  the  "Rule 
on  Administration  o^the  International 
Trade  Promotion  Fund  (ITPF),  B.E.  2532 
(1989),"  promotes  and  develops  Thai 
exports  worldwide  through  incoming 
and  outgoing  trade  missions.  The  ITPF 
provides  training  and  seminars  for 
exporters,  and  publicity  through  public 
advertisements. 

Based  on  our  verification,  we 
confirmed  that  Saha  Union  and  its 
relateds  (Union  Spinning,  Union 
Thread,  and  Venus  Thread)  participated 
in  an  international  trade  fair,  promoting 
subject  merchandise.  Saha  Union  and 
its  related  companies  paid  their  own 
expenses  to  participate  in  the  trade  fair. 
See  verification  report  dated  June  1, 
1995. 

5.  Export  Processing  Zones 

Under  Section  II  (i)  of  the  suspension 
agreement,  producers  and  exporters 
shall  notify  the  Department  in  writing 
prior  to  making  an  application  to  locate 
in  an  Export  Processing  Zone. 

This  program  is  governed  by  the 
"Industrial  Estates  Authority  of 
Thailand  Act.  B.E.  2522, 1979."  Under 
this  program,  a  company  must  apply  to 
the  Industrial  Estate  Authority  of 
Thailand  (lEAT)  for  permission  to  locate 
in  an  export  processing  zone  (EPZ).  All 
EPZ's  are  located  Inside  an  industrial 
estate.  Companies  located  within  an 


EPZ  can  receive  Import  duty 
exemptions  on  equipment  and  raw 
materials,  and  exemption  of  export 
duties  on  exported  goods. 

Based  on  our  verification,  we  foimd 
no  use  of  this  program  by  signatories  to 
the  suspension  agreement.  See 
verification  report  dated  June  1, 1995. 

6.  Duty  Drawback 

Under  Section  II  (c)  of  the  suspension 
agreement,  exporters  and  producers  are 
not  to  apply  for,  or  receive,  rebates  on 
shipments  of  subject  merchandise  in 
excess  of  the  import  duties  paid  on 
items  that  are  physically  incorporated 
into  exported  products. 

Under  this  program.  Thai  Customs 
will  refund  Import  duties  paid  on 
imported  goods  used  in  the  production 
of  an  exported  product.  In  order  to 
qualify  for  duty  drawback,  the  goods 
must  be  exported  through  an  authorized 
port,  the  exports  must  be  shipped 
within  one  year  of  the  date  of 
importation  of  the  goods  on  which 
drawback  is  claimed,  and  the  producer/ 
exporter  must  request  drawback  writhin 
six  months  of  the  date  of  exportation  of 
the  goods. 

During  the  POR,  Saha  Union,  Union 
Spinning,  Union  Thread,  Venus  iWad, 
and  Thai  Melon  used  duty  drawback  on 
exported  goods  of  subject  merchandise 
to  the  United  States.  Based  on 
verification,  we  found  that  the  amount 
of  drawback  received  was  not  in  excess 
of  the  items  physically  incorporated 
into  the  exported  product.  See 
verification  report  dated  June  1, 1995. 

7.  Double  Deduction  for  Foreign 
Marketing  Expenses 

Under  Section  II  (e)  of  the  suspension 
agreement,  the  producers  and  exporters 
are  not  to  apply  for,  or  receive,  the 
double  deduction  of  foreign  marketing 
expenses  for  income  tax  purposes  or 
financing  on  concessionary  terms  from 
the  BOT  on  exports  of  subject 
merchandise. 

From  1978  through  1981,  the  BOI 
granted  trading  companies  a  benefit  on 
the  double  deduction  of  foreign 
marketing  expenses  from  taxable 
income.  In  order  to  receive  this  benefit, 
a  company  had  to  be  promoted  through 
the  BOI.  This  program  was  terminated 
in  1981  "BOI  Announcement  No.  1/ 
2524." 

Based  on  verification,  we  foimd  no 
use  of  this  benefit.  See  verification 
report  dated  June  1, 1995. 

8.  Tax  Certificates 

Under  Section  II  (c)  of  the  suspension 
agreement,  the  producers  and  exporters 
can  apply  or  receive  tax  certificates  on 
shipments  of  subject  merchandise 


exported  directly  or  indirectly  to  the 
United  States  for  import  duties  paid  on 
items  that  are  physically  incorporated 
into  exported  products.  If  the  producers 
and  exporters  apply  for  tax  certificates 
in  excess  of  the  items  physically 
incorporated,  the  suspension  agreement 
requires  that  the  producers  and 
exporters  repay  to  the  RTG,  in  an  annual 
adjustment,  the  amoimt  in  which  the  tax 
certificates  exceed  the  import  duties  on 
physically  incorporated  inputs. 

Tax  certificate  applications  are  made 
on  a  shipment  by  shipment  basis  after 
the  producer/exporter  receives  payment 
for  its  shipment.  The  application  can 
include  up  to  10  shipments  and  must  be 
submitted  within  one  year  of  the 
shipment  date.  Exporters  can  apply  for 
an  extension  if  they  do  not  meet  the  one 
year  deadline. 

The  law  governing  this  program  is  the 
"Tax  and  Duty  Compensation  of 
Exported  Goods  Produced  in  the 
Kingdom  Act,  B.E.  2524  (1981)." 
Effective  January  1, 1992,  new  nominal 
rebate  rates  were  established  for  all 
products  by  the  Committee  on  Tax  and 
Duty  Rebates  for  Exported  Goods 
Produced  in  the  Kingdom.  The  new 
nominal  rates  appUcable  to  signatories 
are  categorized  by  the  following  sectors: 
spinning,  weaving,  made-up  textile 
goods,  and  knitting.  Because  nominal 
rates  are  iii  excess  of  the  physically 
Incorporated  inputs,  the  Department  has 
calculated,  and  requested  that  the  RTG 
,  implement  non-excessive  rates.  See 
verification  report  dated  September  15, 
1994,  and  letter  from  Roland  L. 
MacDonald  to  Arthur  J.  Lafave  in  dated 
November  15, 1994. 

Thai  Melon,  Thai  American,  Thai 
Synthetic,  and  Thai  Blanket  have 
applied  for  tax  certificates  at  nominal 
rates  during  the  period  of  review  (POR).. 
The  Department  vrill  require  that  these 
companies  repay  the  RTG,  in  an  annual 
adjustment,  the  amoimt  in  which  the  tax 
certificates  exceed  the  import  duties  on 
physically  incorporated  inputs.  See 
verification  report  dated  June  1, 1995. 

9.  Export  Packing  Credits 

Under  Section  II  (a)  of  the  suspension 
agreement,  the  producers  and  exporters 
are  not  to  apply  for,  or  receive.  Export 
Packing  Credits  (EPCs)  from  the  BOT 
that  permit  the  rediscounting  of 
promissory  notes  arising  from 
shipments  of  subject  merchandise  to  the 
United  States. 

EPCs  are  pre-shipment  short-term 
loans  available  to  exporters  for  a 
maximum  of  180  days  from  the  date  of 
issuance.  Under  the  EPC  program, 
commercial  banks  issue  loans  based  on 
promissory  notes  from  creditworthy 
exporters.  Such  notes  have  to  be 


supported  by  an  irrevocable  letter  of 
credit,  a  sales  contract,  a  purchase 
order,  or  a  warehouse  receipt.  The 
commercial  bank  will  then  resell  50%  of 
the  promissory  note  to  the  BOT  at  a 
lower  interest  rate.  The  maximum 
interest  rate  a  commercial  bank  can 
charge  the  exporter  is  10%  per  annum. 

If  an  exporter  does  not  fulfill  the 
contract  by  the  due  date  of  the  EPC,  the 
BOT  will  automatically  charge  the 
commercial  bank  a  penalty  interest  rate. 
The  commercial  bank  will  then  pass  this 
penalty  onto  the  exporter.  The  penalty 
interest  rate  is  6.5%  per  annum 
calculated  over  the  full  tram  of  the  loan. 
However,  penalties  can  be  refunded  if 
the  exporter  ships  the  merchandise 
within  60  days  after  the  due  date.  If  only 
a  portion  of  die  goods  is  shipped  by  the 
due  date,  the  exporter  receives  a  partial 
refund  in  proportion  to  the  value  of  the 
goods  shipped. 

Based  on  our  verification,  we  found 
that  Thai  Melon  and  Thai  American  did 
use  this  program  for  exports  of  certain 
yams  to  the  United  States  during  the 
review  period.  See  verification  report 
dated  June  1, 1995. 

The  Department  has  calculated  a 
subsidy  rate  for  EPCs  received  by  Thai 
Melon  and  Thai  American  for  this 
administrative  review.  We  first 
computed  the  total  benefit  received  on 
the  export  packing  credits.  We  then 
calculated  a  company  specific  subsidy 
rate  for  Thai  Melon  and  included  Thai 
American  in  the  company  rate  because 
it  is  a  related  party  .  Next,  we  weight- 
averaged  the  benefit  rate  received  by  the 
company  by  its  share  of  total  exports  of 
subject  merchandise  to  the  United 
States.  The  net  subsidy  received  on 
EPCs  for  this  administrative  review  is 
0.19%. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  for  the 
period  May  18, 1992  through  December 
31, 1993,  the  signatories  were  not  in 
violation  of  the  suspension  agreement. 
Due  to  the  unusual  circumstances 
surrounding  this  case  and  the 
reinstatement  of  the  suspension 
agreement,  we  do  not  consider  the 
calculation  of  EPCs  in  tills  POR  to 
constitute  a  violation  of  the  agreement 
within  the  meaning  of  19  CFR  Section 
355.19  (d)(1994).  However,  we  note  that 
Section  n  (a)  of  the  suspension 
agreement  prohibits  participation  by 
any  signatory  in  the  EPC  program  at 
noncommercial  rates  and  terms  for 
subject  merchandise.  Thus,  in  future 
reviews,  the  signatories  shall  follow 
Section  n  (a)  of  the  suspension 
agreement  or  they  will  be  found  in 
violation  of  the  agreement. 


For  those  signatories  who  received  tax 
certificates  in  excess  of  the  import 
duties  paid  on  items  physically 
incorporated  into  exports  of  subject 
merchandise,  we  will  require  that  they 
repay  to  the  RTG,  in  an  annual 
adjustment,  any  amount  by  which  the 
tax  certificates  exceed  the  amount  of 
import  duties  on  physically 
incorporated  inputs.  The  annual 
adjustment  shall  be  calculated  in 
accordance  with  Section  II  c(l)(ii)  of  the 
suspension  agreement. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice. 

Interested  parties  may  submit  writtra 
arguments  in  case  briefs  on  these 
preliminary  results  within  30  days  of 
the  date  of  publication,  in  accordance 
with  19  CFR  355.38(cHl994).  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief,  in  accordance  with  19  CRF 
355.38(d)(1994).  Any  hearing,  if 
requested,  will  be  held  seven  days  after 
the  scheduled  date  for  submission  of 
rebuttal  briefs  (19  CRF  355.38(f)(1994)). 
Copies  of  case  briefs  and  rebuttal  briefs 
must  be  served  on  interested  parties  in 
accordance  with  19  CRF 
355.38(e)(1994).  Representatives  of 
parties  to  the  proceeding  may  request 
disclosure  of  proprietary  Information 
under  administrative  protective  order 
no  later  than  10  days  after  the 
representative's  client  or  employer 
becomes  a  party  to  the  proceeding,  but 
in  no  event  later  than  the  date  the  case 
briefs,  under  19  CFR  355.38(c)(1994), 
are  due.  The  Department  will  publish 
the  final  results  of  this  administrative 
review  including  the  results  of  its 
analysis  of  issues  raised  in  any  case  or 
rebuttal  brief,  or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  die  Tariff  Act  (19  U.S.C. 
1675(a)(l}(1994))  and  19  CFR 
355.22(1994). 

Dated:  July  26, 1995. 
Susan  G.  Essemum, 

Assistant  Secretary  for  Import 

Administration. 

(PR  Doc.  95-19016  Filed  8-1-95;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

P.D.  061595K] 

IMarine  Mammals  and  Endangered 
Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  scientific  research 

permit  no.  958  (P476B). 

SUMMARY:  Notice  is  hereby  given  that 
the  University  of  Washington, 
Washington  Cooperative  Fish  &  Wildlife 
Research  Unit,  School  of  Fisheries,  WH- 
IG, Seattle,  WA  98195  (Principal 
Investigator:  Mr.  Glenn  VanBlaricom) 
has  been  issued  a  permit  to  harass  up  to 
276  gray  whales  (Eschrichtius  robustus) 
for  purposes  of  scientific  research. 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources.  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

Director,  Northwest  Region,  NMFS, 
7600  Sand  Point  Way  NE,  BIN  C15700, 
Bldg  1,  Seattle,  WA  99115-0070  (206/ 
526-6150);  and 

Director,  Southwest  Region,  NMFS, 
501  W.  Ocean  Blvd..  Long  Beach,  CA 
90802-4213  (310/980-4001). 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Barone  (301/713-2289). 
SUPPLEMENTARY  INFORMATION:  On 
September  26. 1994,  notice  was 
published  in  the  Federal  Register  that 
an  application  had  been  filed  by  the 
above-named  individual.  The  requested 
permit  has  been  issued,  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972  (MMPA)  as 
amended  (16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216).  the  Endangered  Species  Act  of 
1973  (ESA)  as  amended  (16  U.S.C.  1531 
et  seq.),  the  regulations  governing 
endangered  species  permits  (50  CFR 
parts  217-227),  the  Fur  Seal  Act  of 
1966,  as  amended  (16  U.S.C.  1151  et 
seq.),  and  the  fur  seal  regulations  at  50 
CFR  part  215. 

Issuance  of  this  Permit  as  required  by 
the  ESA  of  1973  was  based  on  a  finding 
that  such  Permit:  (1)  Was  appUed  for  in 
good  faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  are  the  subject  of  this  permit;  and 
(3)  is  consistent  with  the  purposes  and 
poUcies  set  forth  in  Section  2  of  the 
ESA. 


Dated:  July  26, 1995. 

Ann  O.  Terbush, 

Chief,  Permits  &  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

(FR  Doc.  95-18898  Filed  8-1-95;  8:45  am) 
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COMIMmEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Nepal 

July  27, 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  August  3, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limit  for  Categories  336/ 
636  is  being  increased  by  application  of 
swing  and  carryforward.  The  limit  for 
Category  341  is  being  reduced  to 
accoimt  for  the  swing  being  applied. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65531. 
pubhshed  on  December  20. 1994).  Also 
see  59  FR  66007.  published  on 
December  22, 1994. 

The  letter  to  the  Commissioner  of 
Customs  ahd  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 


only  in  the  implementation  of  certain  of 
its  provisions.   ■ 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

July  27, 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  15, 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Nepal  and  exported  during 
the  twelve-month  period  which  began  on 
January  1, 1995  and  extends  throu^ 
December  31, 1995. 

Effective  on  August  3, 1995.  you  are 
directed  to  amend  the  directive  dated 
December  15. 1994  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Nepal: 


Category 

Adjusted  twetve-rTx>nth 
limit' 

336/636  

341 

200,225  dozen. 
878.725  dozen. 

'The  limits  have  not  been  adjusted  to  ac- 
count for  any  Imports  exported  after  December 
31, 1994. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  95-18937  Filed  8-1-95;  8:45  ami 
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Request  for  Public  Comments  on 
Bilateral  Textile  Consultations  on 
Cotton  and  Man-Made  Fiber  Nightwear 
and  Pajamas 

July  27,  1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 
ACTION:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Aime  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on 
categories  for  which  consultations  have 
been  requested,  call  (202)  482-3740. 


SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.Q  1854). 

On  Jtme  29, 1995,  under  the  terms  of 
Article  6  of  the  Urugtiay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  the  Uruguay  Round 
Agreements  Act,  the  Government  of  the 
United  States  requested  consultations 
with  the  Government  of  Costa  Rica  with 
respect  to  cotton  and  man-made  fiber 
ni^twear  and  pajamas  in  Categories 
351/651,  produced  or  manufactured  in 
Costa  Rica. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  pursuant  to  the  ATC,  if 
no  solution  is  agreed  upon  in 
consultations  with  the  Government  of 
Costa  Rica,  the  Committee  for  the 
Implementation  of  Textile  Agreements 
may  later  establish  a  limit  for  the  entry 
and  withdrawal  from  warehouse  for 
consiunption  of  cotton  and  man-made 
fiber  textile  products  in  Categories  351/ 
651,  produced  or  manufactured  in  Costa 
Rica  and  exported  during  the  twelve- 
month period  which  began  on  Jime  29, 
1995  and  extends  through  June  28, 
1996,  at  a  level  of  not  less  than  170,979 
dozen. 

A  summary  statement  of  serious 
damage,  or  actual  threat  thereof, 
concerning  Categories  351/651  follows 
this  notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Categories  351/651,  or 
to  comment  on  domestic  production  or 
availabiUty  of  products  included  in 
Categories  351/651,  is  invited  to  submit 
10  copies  of  such  comments  or 
information  to  Rita  D.  Hayes,  Chairman, 
Committee  for  the  Implementation  of 
Textile  Agreements,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
ATTN:  Helen  L.  LeGrande.  The 
comments  received  will  be  considered 
in  the  context  of  the  consultations  with 
the  Government  of  Costa  Rica. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  furOier 
consideration. 


The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement  or 
the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categories  351/651.  Should  such  a 
solution  be  reached  in  consultations 
with  the  Government  of  Costa  Rica, 
further  notice  will  be  published  in  the 
Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nimibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994). 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Summary  Statement  of  Serious  Damage 
Cotton  and  Manmade  Fiber  Pajamas  and 
Other  Nightwear— Category  351/651 
June  1995 

The  initial  determination  of  serious 
damage,  or  actual  threat  thereof,  to  the 
U.S.  industry  producing  cotton  and 
manmade  fiber  pajamas  and  other 
nightwear.  Category  351/651,  was  made 
in  March  1995.  Pursuant  to  Article  6, 
paragraph  5,  of  the  Agreement  on 
Textiles  and  Clothing,  the  March  1995 
statement  of  serious  damage,  or  actual 
threat  thereof,  for  cotton  and  manmade 
fiber  pajamas  and  other  nightwear. 
Category  351/651,  is  herein  updated  to 
include  Costa  Rica  to  which  serious 
damage,  or  actual  threat  thereof,  is 
attributed. 

At  the  time  of  the  initial 
determination  of  serious  damage,  or 
actual  threat  thereof,  imports  from  Costa 
Rica  were  down.  Imports  itom  Costa 
Rica  are  now  siuging,  increasing  17 
percent  for  the  year  ending  March  1995 
when  compared  with  the  same  period  in 
a  year  earlier,  and  are  up  129  percent 
during  the  first  quarter  of  1995  when 
compared  with  the  same  period  in  1994. 

Serious  damage,  or  actual  threat 
thereof,  to  the  domestic  industry 
resulting  from  the  sharp  and  substantial 
increase  in  imports  of  cotton  and 
manmade  fiber  pajamas  and  other 
nightwear  is  attributed  to  imports  from 
Jamaica,  El  Salvador,  Costa  Rica,  and 
Honduras.  The  combination  of  surging 
imports  and  low  priced  goods  from 
these  coimtries  have  resulted  in  loss  of 
domestic  output,  market  share, 
investment,  employment,  man-hoius 
worked,  and  total  annual  wages. 


Total  imports  &t)m  these  countries 
increased  from  377.536  dozen  in  1992  to 
1,014,361  dozen  in  1994.  a  sharp  and 
substantial  increase  of  169  percent. 
Dtuing  the  year  ending  March  1995 
imports  from  these  countries  increased 
52  percent  when  compared  with  the 
same  period  a  year  earlier.  Together 
their  year  ending  March  1995  imports 
were  9.1  percent  of  total  Category  351/ 
651  imports  and  were  9.9  of  total  U.S. 
production  of  Category  351/651  in 
calendar  year  1994. 
(FR  Doc.  95-18938  Filed  8-1-95;  8:45  am) 
BILUNO  COOE  3610-OR-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  Notice  to  Amend 
Systems  of  Records 

AGENCY:  Department  of  the  Army,  DOD. 

ACTION:  Notice  to  amend  systems  of 
records. 

SUMMARY:  The  Department  of  the  Army 
is  amending  system  of  records  notice  hi 
its  existing  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974,  (5 
U.S.C.  552a),  as  amended. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
September  1, 1995,  imless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Privacy  Act  Officer,  U.S. 
Army  Information  Systems  Command, 
ATTN:  ASOP-MP,  Fort  Huachuca,  AZ 
85613-5000. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Pat  Turner  at  (602)  538-6856  or  DSN 
879-6856. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  pubUshed  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  record 
system  being  amended  are  set  forth 
below.  The  proposed  amendments  are 
not  vrithin  the  ptuview  of  subsection  (r) 
of  the  Privacy  Act  of  1974,  (5  U.S.C. 
552a),  as  amended,  which  requires  the 
submission  of  an  altered  system  report. 
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Dated:  July  26, 1995. 

PatricU  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

AAFES  1609.02 
SYSTEM  name: 

AAFES  Customer  Service  (February 
22.  1993,  58  FR  10023).  , 

•        •        •        •        • 

CHANQES 

CATEQOWES  OF  RECOWM  IN  THE  SYSTEM: 

Add  'Social  Security  Niunbers.' 

AlfTHOMTY  FOR  MAMTENANCE  Of  TXE  system: 
Add  ',  and  8013;  and  E.O.  9397.' 

purpose<s): 

Add  ',  and  to  monitor  individual 
custcnner  refunds.' 


retrbvahuty: 
Add  ',  Social  Seciuity  Niunbeis' 

NOTnCATION  PROCEDURE: 

Add  betvtreen  "Service,  P.O.'  'ATTN: 
SD,' 

RECORDS  ACCESS  PROCEDURE: 

Add  between  'Service,  P.O.'  'ATTN: 
SD,' 

•        *        *        »        • 

AAFES  1609.02 

SYSTBINAME: 
AAFES  Customer  Service. 

SYSTEM  location: 

Headquarters,  Army  and  Air  Force 
Exchange  Service,  P.O.  Box  660202, 
Dallas,  TX  75266-0202;  HQ  Army  and 
Air  Force  Exchange  Service-Europe, 
Pinder  Barracks,  Schwabacherster  20 
8502  Zimdorf;  regional,  area,  post  and 

base  Exchanges  in  the  United  States. 

t 

CATEQORIES  OF  MOtVBUALS  COVERED  BY  TNE 

systbi: 

Army  and  Air  Force  Exchange  Service 
(AAFES)  customers  who  purchase 
merchandise  on  a  time  payment, 
layaway,  or  special  order  basis,  or  who 
need  purchase  adjustments  or  refunds. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual  Social  Seciuity  numbers, 
copies  of  layaway  tickets,  requests  for 
refunds,  special  order  forms/ 
procurement  request/logs,  cash  receipt/ 
charge  or  credit  vouchers,  repair 
vouchers,  warranty  dociunents, 
correspondence  between  AAFES  and 
the  customer  and/or  vendor. 


AUTHORITY  FOR  MAMTBIANCE  OF  THE  SYSTBM: 

10  U.S.C.  3012.  3013.  8012.  and  8013; 
and  E.O.  9397. 

PURPOSE(S): 

To  record  ctistomer  transactions/ 
payment  for  layaway  and  special  orders; 
to  determine  payment  status  before 
finalizing  transactions;  to  identify 
accoimt  delinquencies  and  prepare 
customer  reminder  notices;  to  mail 
refunds  on  canceled  layaway  or  special 
orders;  to  process  purchase  refunds;  to 
dociunent  receipt  from  customer  of 
merchandise  subsequently  returned  to 
vendors  for  repair  or  replacement  and 
initiate  follow-up  actions,  and  to 
monitor  individual  customer  refimds. 

ROUTME  USES  OF  RECORDS  MAMTANCD  M  THE 
SYSTEM,  tWLUOINQ  CATEQORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosiues 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  apply  to 
this  system. 

DISCLOSURE  TO  CONSUMER  REPORT1NO 
AQENOES: 

Disclosure  pursuant  to  5  U.S.C. 
5S2a(b)(12)  may  be  made  from  this 
system  to  'consumer  reporting  agencies' 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681a(f))  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

POLICIES  AND  PRACnCCS  FOR  STORMQ, 
RETREVSM,  ACCE8SMQ,  RETAMMQ,  AND 
OOPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  boxes  and 
cabinets. 

RETRIEVABIUTY: 

By  customer's  surname,  document 
control  ntunber.  Social  Security  Number 
and/or  due  date. 

SAFEGUARDS: 

Records  are  maintained  in  secured 
areas,  accessible  only  to  authorized 
personnel  having  need  for  the 
information  in  the  performance  of  their 
duties. 

RETENTION  AND  DISPOSAL: 

Cancelled  or  completed  layaway 
tickets  are  held  for  6  months  after 
cancellation  or  delivery  of  merchandise; 
purchase  orders  are  retained  for  2  years; 
refund  vouchers  are  retained  for  6  years; 
returned  merchandise  slips  are  retained 


for  6  years;  cash  receipt  vouchers  are 
retained  for  3  years;  repair/replacement 
order  slips  are  held  2  years.  All  records 
are  destroyed  by  shredding. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Commander,  Army  and  Air  Force 
Exchange  Service,  PO  Box  660202. 
Dallas,  TX  75266-0202. 

NOTVICATION  procedure: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander,  Army  and  Air  Force 
Exchange  Service,  ATTN:  SD,  PO  Box 
660202,  Dallas,  TX  75266-0202. 

Individual  should  provide  name  and 
sufficient  details  or  purchase  to  enable 
locating  pertinent  records,  ciurent 
address  and  telephone  number. 

record  access  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  adtlress  written 
inquiries  to  the  Commander,  Army  and 
Air  Force  Exchange  Service,  ATTN:  SD, 
PO  Box  660202,  Dallas,  TX  75266-0202. 

Individual  should  provide  name  and 
sufficient  details  or  purchase  to  enable 
locating  pertinent  records,  current 
address  and  telephone  number. 

CONTESTING  RKORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regidation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEQORIES: 

From  the  individual;  vendor. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTBI: 

None. 
[FR  Doc.  95-18968  Filed  8-1-95;  8:45  am] 

BILUNQ  CODE  S000-04-F 


Public  Information  Collection 
Requirement  Sutxnitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
Review 

action:  Notice. 

The  Dep>artment  of  E)efense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  OMB  Control  Number:  DoD 
FAR  Supplement,  Part  232,  Contract 
Financing,  and  Related  Clause  at 
252.232-7007;  OMB  Control  Number 
0704-0359. 

Type  of  Request:  Extension. 


Nxunber  of  Respondents:  800. 

Responses  per  Respondent:  1. 

Annual  Responses:  800. 

Average  Burden  per  Response:  1  hour. 

Annual  Burden  Hours:  800. 

Needs  and  Uses:  This  requirement 
provides  for  the  collection  of 
information  from  contractors  who  are 
awarded  incrementally  funded,  fixed- 
price  DoD  contracts.  The  information 
'  collected  hereby,  constitutes  a 
notification  of  the  Federal  Government 
by  the  contractor,  when  the  work  imder 
the  contract  will,  within  ninety  days, 
reach  the  point  at  which  the  amount 
payable  by  the  Government  (including 
any  termination  costs)  approximates  85 
percent  of  the  funds  currently  allotted  to 
the  contract.  This  information  will  also 
be  used  to  determine  what  course  of 
action  the  Government  will  take;  i.e., 
allot  additional  funds  for  continued 
performance,  terminate  the  contract,  or 
terminate  certain  contract  line  items. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer  Mr.  Peter  N. 
Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DKDR,  1215 
Jefferson  Davis  Highway,  Suite  1204» 
Arlington,  VA  22202-4302. 

Dated:  July  28, 1995. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  95-18963  Filed  8-1-95;  8:45  am] 

BILUNG  CODE  S00O-(M-P 


Put)llc  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 


ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)^ 

Title  and  OMB  Control  Number:  DoD 
FAR  Supplement,  Subpart  203.170, 
Statutory  Prohibitions  on  Compensation 


to  Former  DoD  Employees,  and  Related 
Clause  at  252.203-7000;  OMB  Control 
Number  0704-0277. 

Type  of  Request:  Extension. 

Numt>er  of  Respondents:  1,000. 

Responses  per  Respondent:  1. 

Annual  Responses:  1,000. 

Average  Burden  per  Response:  8 
hours. 

Annual  Burden  Hours:  8,000. 

Needs  and  Uses:  This  requirement 
provides  for  the  collection  of 
information  from  major  contractors  who 
employ  certain  former  DoD  employees. 
The  information  collected  hereby, 
constitutes  an  annual  report  to  the 
Secretary  of  Defense  of  the  employment 
of  these  individuals. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  Annually. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Mr.  Peter  N. 
Weiss. 

Written  comments  and 
recommendationS'Onthe  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  WiUiara 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  July  28, 199S. 
Patricia  L.  Toppings. 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Departmentof  Defense. 
[FR  Doc.  95-18962  Filed  8-1-95;  8:45  am] 

BILUNQ  CODE  SOtft  04  P 


PubHc  Information  Colie^lon 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 


action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  OMB  Control  Number  DoD 
FAR  Supplement,  Subpart  223.70, 
Hazardous  Waste  Disposal,  and  Clause 
at  252.223-7005;  OMB  Control  Number 
0704-0343. 

Type  of  Request:  Extension 

Number  of  Respondent:  45. 

Responses  per  Respondent:  1. 

Annual  Responses:  45. 

Average  Burden  per  Response:  30 
minutes. 


Annual  Burden  Hours:  22. 

Needs  and  Uses:  This  requirement 
provides  for  the  collection  of 
information  from  contractors  performing 
offsite  hazardous  waste  treatment  or 
disposal  services  for  DoD.  It  will  be 
used  to  verify  that  such  contractors  have 
adequate  liability  insurance  or  financial 
assurance  to  cover  sudden  and  non- 
sudden  accidental  occiurences,  in 
accordance  with  10  USC  2708. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DoD  elegance  Officer  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr,  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highw^,  Suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  July  28, 1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  95-18966  Filed  8-1-95;  8:45  am] 

BtLUNQ  CODE  S00O-O4-P 


Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 


action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.SjC. 
Chapter  35). 

Title.  Applicable  Forms,  and  OMB 
Control  Number:  DoD  FAR  Supplement, 
Appendix  F,  Material  Inspection  and 
Receiving  Report;  DD  Forms  250,  250C, 
and  250-1;  OMB  Control  Number  0704- 
0248. 

Type  of  Request:  Expedited 
Processing — ^Approval  Date  Requested; 
30  days  following  puhiication  in  the 
Federal  Register. 

Number  of  Respondents:  7,800,000. 

Responses  per  Respondent:  1. 

Annual  Responses:  7,800,000. 

Average  Burden  per  Response:  8 
minutes. 

Annual  Burden  Hours:  988,000 

Needs  and  uses:  This  requirement 
provides  for  the  collection  of 


39370 Federal  Register  /  Vol.  60,  No.  148  /  Wednesday,  August  2.  1995  /  Notices 


infonnation  in  support  of  material 
inspection,  shipping,  and  receiving 
reports.  It  will  be  used  to  process 
inspections,  receipt  of  materials,  and 
payments  to  contractors. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  Institutions. 

Frequency.  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

0MB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  E)esk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  July  28, 1995. 
Patricia  L.Toppiiigs, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  95-18965  Filed  8-1-95:  8:45  am] 
nUMO  COOE  8000  <M  P 


Public  Information  Collection 
Requirement  Sutmitted  to  th«  Office  of 
Management  and  Budget  (OMB)  for 
Review 


action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35J. 

Title:  DoD  FAR  Supplement,  Subpart 
223.72,  Safeguarding  Sensitive 
Conventional  Arms,  Ammimition,  and 
Explosives. 

Type  of  Request:  New  collection. 

Number  of  Respondents:  230. 

Responses  per  Respondent:  1. 

Annual  Responses:  230. 

Average  Burden  per  Response:  15 
minutes. 

Annual  Burden  Hours:  58. 

Needs  and  Uses:  The  information 
collected  hereby,  is  required  to  notify 
the  Federal  Government  of  subcontracts 
involving  arms,  ammunition,  and 
explosives.  It  will  be  used  to  monitor 
contractor  compliance  with  the 
requirements  of  DoD  5100.76-M, 
"Physical  Security  of  Sensitive 
Conventional  Anns,  Ammunition,  and 
Explosives." 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions. 


Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  £)esk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arhngton,  VA  22202-4302. 

Dated:  July  28, 1995. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

(FR  Doc.  95-18964  Filed  8-1-95;  8:45  am] 

aOlMO  CODE  SO0O-O4-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0078] 

Clearance  Request  for  Mal(»^r-Buy 
Program 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0078). 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501),  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  an  extension  of  a  cturently 
approved  information  collection 
requirement  concerning  Make-or-Buy 
Program. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Price,  performance,  and/or 
implementation  of  socio-economic 
policies  may  be  affected  by  make-or-buy 
decisions  imder  certain  Government 
prime  contracts.  Accordingly,  Subpart 


15.7,  Make-or-Buy  Programs,  of  the 
FAR— 

(i)  Sets  forth  circumstances  under 
which  a  Government  contractor  must 
submit  for  approval  by  the  contracting 
officer  a  make-or-buy  program,  i.e.,  a 
written  plan  identifying  major  items  to 
be  produced  or  work  efforts  to  be 
performed  in  the  prime  contractor's 
facilities  and  those  to  be  subcontracted; 

(ii)  Provides  guidance  to  contracting 
officers  concerning  the  review  and 
approval  of  the  ma^e-or-buy  programs; 
and 

(iii)  Prescribes  the  contract  clause  at 
FAR  52.215-21.  Changes  or  Additions 
to  Make-or-Buy  Programs,  which 
specifies  the  circumstances  imder 
which  the  contractor  is  required  to 
submit  for  the  contracting  officer's 
advance  approval  a  nbtification  and 
justification  of  any  proposed  change  in 
the  approved  make-or-buy  program. 

The  information  is  used  to  assiu«  the 
lowest  overall  cost  to  the  Government 
for  required  suppUes  and  services. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  infonnation  is  estimated  to 
average  8  hoiu-s  per  termination, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  infonnation,  including 
suggestions  for  reducing  this  burden,  to 
General  Services  Administration,  FAR 
Secretariat,  18th  &  F  Streets,  NW,  Room 
4037.  Washington,  DC  20405. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  200; 
responses  per  respondent,  3;  total 
annual  responses,  600;  preparation 
hours  per  response,  8;  and  total 
response  burden  hoiu's,  4,800. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
General  Services  Administration,  FAR 
Secretariat  (VRS),  Room  4037, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0078,  Make-or-Buy  Program,  in  all 
correspondence. 

Dated:  July  24, 1995. 
Beverly  Fayson. 

FAR  Secretariat. 

(FR  Doc.  95-18998  Filed  8-1-95;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Advisory  Committee  on 
Military  Personnel  Testing 

ACTION:  Notice. 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  that  a  meeting  of 
the  Defense  Advisory  Committee  on 
Military  Personnel  Testing  is  scheduled 
to  be  held  from  8:30  a.m.  to  4:30  p.m. 
on  September  21, 1995  and  froin  8:30 
a.m.  to  4:30  p.m.  on  September  22, 
1995.  The  meeting  will  be  held  at  The 
Nonantum  Inn.  95  Ocean  Avenue. 
Kennebimkport,  Maine  04046.  The 
purpose  of  the  meeting  is  to  review 
planned  changes  and  progress  in 
developing  paper-and-pencil  and 
computerized  enlistment  tests. 
Department  of  Defense's  Student 
Testing  Program,  and  renorming  of  the 
tests.  Persons  desiring  to  make  oral 
presentations  or  submit  written 
statements  for  consideration  at  the 
Committee  meeting  must  contact  Dr. 
Jane  M.  Arabian,  Assistant  Director, 
Accession  Policy.  Office  of  the  Assistant 
Secretary  of  Defense  (Force  Management 
Policy),  Room  2B271,  The  Pentagon, 
Washington,  DC  20301-4000,  telephone 
(703)  697-9271,  no  later  than  September 
1, 1995. 

Dated:  July  28, 1995. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  95-18967  Filed  8-1-95;  8:45  ami 
BHJJNO  COOE  S0OO-O4-M 


.  Department  of  tfie  Army 

Corps  of  Engineers,  Intent  to  Prepare 
a  Supplementai  Environmental  impact 
Statement  (SEIS)  for  the  Proposed 
Wyoming  Valley  inflatat)le  Dam  In 
Luzame  County,  Pennsylvania 

agency:  U.S.  Army  Corps  of  Engineers, 

DOD. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Baltimore  District  U.S. 
Army  Corps  of  Engineers  is  preparing  a 
formulation/design  report  with  an 
integrated  Supplemental  Environmental 
Impact  Statement  (SEIS)  for  the 
construction  of  an  inflatable  dam  in  the 
Wyoming  Valley  region  of  the 
Susquehanna  River  Basin.  This  study  is 
being  aixomplished  as  part  of  the 
continuing  project  process.  The 
National  Environmental  Policy  Act 
(NEPA)  docimient  is  intended  to 
supplement  previous  NEPA  work 
accomplished,  a  final  EIS  which  was 


done  in  September  1981  and  a  SEIS 
done  in  January  1995,  for  both  the  Phase 
I  and  Phase  II  General  Design 
Memorandums  (GDM).  The  dam  is  a 
component  of  the  Wyoming  Valley 
Levee  Raising  Project  mitigation  plan. 
The  formulation/design  study  will 
review  the  recommended  plans 
identified  in  the  Wyoming  Valley 
Inflatable  Dam,  Luzerne  County, 
Pennsylvania  Reconnaissance  Report, 
dated  April  1991,  formulate  additional 
plans  as  necessary,  evaluate  the 
associated  impacts,  and  then  provide  a 
detailed  analysis  of  the  selected  plan. 
The  selected  plan  will  be  the  alternative 
that  fulfills  Federal  economic, 
engineering  and  environmental  criteria 
and  is  preferred  by  both  the  Federal  and 
non-Federal  parties.  The  study  was 
authorized  under  .Section  102(w)  of  the 
Water  Resources  Development  Act  of 
1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  SEIS  can  be  addressed  to  Ms.  Susan 
B.  Hughes,  Project  Management, 
Baltimore  District,  U.S.  Army  Corps  of 
Engineers,  ATTN:  CENAB-PP-C,  P.O. 
Box  1715.  Baltimore,  Maryland  21203- 
1715. 

SUPPLEMENTARY  INFORMATION:  1.  The 
study  area  is  located  in  northeastern 
Pennsylvania.  The  proposed  inflatable 
dam  would  be  constructed  In  an  area 
known  as  the  Wyoming  Valley  in 
Luzerne  County,  which  extends  along 
the  Susquehanna  River  bom  the 
Borough  of  Pittston  southwest 
approximately  15  miles  to  Nanticoke 
City.  The  Wyoming  Valley  is  heavily 
developed,  primarily  by  urban 
residential,  commercial,  and  industrial 
facilities.  There  are  also  several 
abandoned  and  active  coal  mining 
operations  in  the  valley. 

2.  The  study  area  was  plagued  with 
recurring  floods  fium  the  Susquehanna 
River  for  many  years  until  a  series  of 
Federally  authorized  flood  protection 
measures  were  constructed  in  the 
1930's,  1940's  and  1950's.  The  existing 
flood  damage  reduction  system  is 
composed  of  four  projects,  which  are 
located  in  the  Boroughs  of  Kingston  and 
Edwardsville;  the  Boroughs  of 
Swoyersville  and  Forty  Fort;  the 
Borough  of  Plymouth;  and  the 
Township  of  Hanover  and  the  Qty  of 
Wilkes-Barre. 

3.  In  June  1972,  Tropical  Storm 
Agnes,  the  largest  flood  of  record, 
overtopped  the  existing  flood  protection 
system  by  foiu'  to  five  feet.  In  December 
of  1972,  the  Baltimore  DisUict 
completed  a  document  titled  "Wyoming 
Valley  Flood  Control.  Susquehanna 
River,  Pennsylvania"  which 


recommended  that  the  existing  flood 
protection  system  be  modified  to  protect 
against  an  Agnes-level  flood.  In  1981.  a 
morr  detailed  Phase  I  General  Design 
Memorandum  (GDM)/Feasibility  Report 
and  Final  Environmental  Impact 
Statement  (FEIS)  were  completed  which 
recommended  that  the  existing  flood 
protection  system  be  raised  to  protect 
against  an  Agnes-level  flood.  Siection 
401(a)  of  the  Water  Resources 
Develbpment  Act  of  1986  (PubUc  Law 
99-662)  authorized  the  construction  of 
the  project  recommended  in  the  1981 
Phase  I  GDM. 

4.  Section  102(w)  of  the  Water 
Resoivces  Development  Act  of  1992 
(Public  Law  102-580)  modified  the 
previous  authorization  as  follows;  "to 
direct  the  Secretary  to  complete  the 
final  phase  II  design  memorandum  for 
the  project  (including  the  results  of  a 
review  of  nonstructural  mitigation  plans 
for  the  purpose  of  ameliorating  damages 
from  induced  flooding)".  As  such,  the 
inflatable  dam  is  being  considered  as  a 
form  of  mitigation  for  the  Wyoming 
Valley  Levee  Raising  project. 

5.  The  Phase  II  GDM  for  the  Wyoming 
Valley  Levee  Raising  project,  which  was 
made  available  for  pubUc  review  in 
November  1994,  included  the  inflatable 
dam  as  a  measure  to  mitigate  against 
adverse  intangible  social  and  economic 
impacts  of  the  improved  levee  system. 
A  SEIS  was  completed  for  the  Phase  II 
GDM.  The  proposed  mitigation  plan  was 
addressed  within  the  GDM/SEIS. 
However,  detailed  investigations  of  the 
proposed  inflatable  dam  were  not. 

6.  The  SEIS  cturently  being  prepared 
will  build  upon  the  previous 
environmental  impact  statements  and 
address  ciunulative  impacts  related  to 
the  entire  project.  A  range  of 
alternatives  will  be  analyzed  and 
discussed.  The  formulation/design 
report  will  review  the  reconnaissance 
report  and  use  it  as  the  foundation  for 
its  analysis.  Based  on  the 
reconnaissance  report,  preliminary 
formulation  indicates  that  the  dam 
would  be  located  220  feet  upstream  of 
the  abandoned  Delaware  and  Hudson 
railroad  bridge  crossing  the 
Susquehanna  River.  The  dam  would 
consist  of  foiu  inflatable  rubber 
segments  anchored  to  reinforce  concrete 
piers,  abutments  and  sill,  spanning  a 
total  length  of  850  feet  across  the 
Susquehanna  River.  Dam  heights 
between  6.5  feet,  8  feet,  and  10  feet  wiU 
be  investigated.  The  boating  pool 
created  by  the  6.5-foot  dam  would 
extend  approximately  4.4  miles 
upstream  to  Forty  Fort  and  would 
provide  about  365  acres  of  boating  area 
(total  surface  area=410  acres).  The 
deepest  portion  of  the  lake  would  be 
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near  the  activity  centers  at  Kirby. 
Nesbitt,  and  River  Commons  Park;  The 
higher  alternatives  would  require  larger 
foundations  to  support  larger  bags  and 
the  deeper  impoundment  provided  by 
the  dam.  The  boating  pool  created  by 
the  10-foot  dam  would  extend 
approximately  5.5  miles  upstream  near 
Monocanock  Island  and  would  provide 
about  495  acres  of  boating  area  (total 
surface  area=520  acres). 

7.  The  Baltimore  District  is  preparing 
a  SEIS  which  will  doounent  the 
alternatives  analysis  and  describe  the 
impacts  of  the  proposed  projects  on 
environmental  and  cultural  resources  in 
the  study  area  and  the  overall  public 
interest.  If  applicable,  the  SEIS  will  also 
apply  guidelines  issued  by  the 
Environmental  Protection  Agency, 
under  authority  of  Section  404  of  the 
Qean  Water  Act  of  1977  (PubUc  Law 
95-217). 

8.  A  notice  will  be  distributed  to 
interested  private  individuals  and 
organizations,  as  well  as  Federal,  state, 
and  local  agencies,  informing  them  of 
our  intent  to  prepare  a  SEIS.  and 
requesting  their  comments.  The 
Baltimore  District  invites  potentially 
affected  Federal,  state,  and  local 
agencies  and  other  interested 
organizations  and  parties  to  participate 
in  this  study.  Agencies  that  will  be 
involved  in  the  study  arid  SEIS  process 
include,  but  are  not  Umited  to  the 
following:  U.S.  Environmental 
Protection  Agency;  U.S.  Fish  and 
Wildhfe  Service;  U.S.  Geological 
Survey;  U.S.  Natural  Resoiuces 
Conservation  Service;  U.S.  National 
Park  Service;  Permsylvania  Department 
of  Envirorunental  Resources; 
Pennsylvania  Historical  and  Museum 
Commission;  Pennsylvania  Fish  and 
Boat  Commission;  Pennsylvania  Game 
Commission;  Luzerne  County. 
Pennsylvania;  and  the  Susquehanna 
River  Basin  Commission.  Additional 
study  newsletters,  notices  and 
workshops  may  be  included  as  part  of 
the  public  involvement  program,  as 
needed. 

9.  The  draft  SEIS  is  tentatively 
scheduled  to  be  available  for  public 
review  in  early  siunmer  1996. 
Randall  R.  Inouye, 

Colonel,  Corps  of  Engineers,  District  Engineer. 
(PR  Doc.  95-18940  Filed  8-1-95;  8:45  am] 
BH.UNO  CODE  371IM1-M 


DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday, 
August  9, 1995.  The  hearing  will  be  part 
of  the  Commission's  regular  business 
meeting  which  is  open  to  the  public  and 
scheduled  to  begin  at  11  a.m.  in  the 
•  Goddard  Conference  Room  of  the 
Commission's  offices  at  25  State  Police 
Drive.  West  Trenton,  New  Jersey. 

An  informal  conference  among  the 
Commissioners  and  staff  will  be  held  at 
10  a.m.  at  the  same  location  and  will 
include  status  reports  on  the  Christina 
River  Basin  study  and  proposed  Lehigh 
River  Basin  flood  warning  system  as 
well  as  an  opportunity  for  pubUc 
dialogue. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3.  Article  11  and/or  Section  3.6  of  the 
Compact 

l.C  S  Water  &■  Sewer  Associates  D- 
76-21  (Revised).  An  application  to 
revise  DRBC  Docket  No.  D-76-21  to 
approve  an  existing  discharge  from  a  0.1 
million  gallons  per  day  (mgd)  sewage 
treatment  plant  (STP)  to  an  unnamed 
tributary  of  the  Delaware  River.  The  STP 
was  originally  approved  predicated 
upon  a  discharge  directly  to  the 
Delaware  River.  The  project  STP  is 
located  in  Lackawaxen  Township.  Pike 
Coimty.  Pennsylvania.  The  STP  will 
continue  to  serve  the  community  of 
Masthope  Rapids. 

2.  Borough  of  ShoemakersviUe  D-90- 
7  CP  RENEWAL  An  application  for  the 
renewal  of  a  ground  water  withdrawal 
project  to  supply  up  to  7.5  milUon 
gallons  (mg)/30  days  of  water  to  the 
applicant's  distribution  system  from 
Well  Nos.  1.  3,  4.  5  and  6.  Commission 
approval  on  March  28,  1990  was  limited 
to  five  years.  The  applicant  requests  that 
the  total  withdrawal  from  all  wells 
remain  limited  to  7.5  mg/30  days.  The 
project  is  located  in  the  Borou^  of 
ShoemakersviUe  and  Perry  Township, 
Berks  County,  Pennsylvania. 

3.  fackson  Township  Municipal 
Utilities  Authority  D-94-16  CP.  An 
application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  21.6  mg/30  days  of  water  to  the  Six 
Flags  Great  Adventure  theme  park  from 
new  recharge/withdrawal  Well  No.  12, 
and  to  retain  the  existing  withdrawal 
limit  of  26.42  mg/30  days  from  all 
Delaware  River  Basin  wells.  Diuing 


periods  of  seasonal  low  water  demand, 
the  applicant  proposes  to  inject  treated 
water  from  existing  Well  Nos.  7  and  10 
into  Well  No.  12  at  a  rate  of  250  gallons 
per  minute  (gpm)  to  store  the  hi^er 
quality  water  within  the  aquifer  for  later 
withdrawal  during  periods  of  seasonal 
high  water  demand.  The  project  is 
located  in  Jackson  Township,  Ocean 
County,  New  Jersey. 

4.  Rosenberger's  Dairies,  Inc.  D-95-1. 
An  application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  2.6  mg/30  days  of  water  to  the 
applicant's  dairy  production  and 
processing  facility  from  new  Well  No.  4, 
and  to  limit  the  withdrawal  frtim  all 
wells  to  3.4  mg/30  days.  The  project  is 
located  in  Hatfield  Township, 
Montgomery  Coimty,  in  the 
Southeastern  Pennsylvania  Groimd 
Water  Protected  Area. 

5.  Crompton  Er  Knowles  Corporation 
D-95-6.  A  project  to  modify  and  expand 
the  applicant's  existing  0.18  mgd 
Gibraltar  industrial  wastewater 
treatment  plant  (IWTP)  by  replacing  an 
earthen  bio-lagoon  surface 
impoundment  with  above-ground  tanks. 
The  IWTP  will  continue  to  serve  only 
the  applicant's  dye  and  chemical 
manufacturing  plant  and  will  discharge 
at  an  average  monthly  rate  of  0.22  mgd 
via  an  existing  outfall  on  the  Schuylkill 
River.  The  IWTP  is  located 
approximately  one  mile  east  of  the 
Town  of  Gibraltar  in  Robeson 
Township,  Berks  County,  Pennsylvania. 

6.  Tel  fiai  Retirement  Community  D- 
95-21.  A  project  to  modify  and  expand 
an  existing  50.000  gallons  per  day  (gpd) 
tertiary  level  STP  to  provide  an 
additional  20,000  gpd  capacity  in  order 
to  serve  a  new  apartment  complex  and 
community  center  for  the  applicant's 
retirement  commimity.  The  STP  will 
continue  to  serve  only  the  applicant's 
retirement  community  in  Honey  Brook 
Township.  Chester  County. 
Pennsylvania.  The  expanded  STP  will 
continue  to  provide  tertiary  treatment 
and  discharge  to  Two  Log  Run.  a 
tributary  of  the  West  Branch 
Brandywine  Creek. 

7.  Connaught  Laboratories  Inc.  D-95- 
34.  A  project  to  modify  the  applicant's 
existing  0.15  mgd  IWTP  which  will 
continue  to  serve  both  the  applicant's 
vaccine  production  operations  and  the 
adjacent  Salk  Institute  laboratory.  The 
IWTP  is  located  just  east  of  State  Route 
611  in  Pocono  Township,  Monroe 
County.  Pennsylvania.  The  treated 
effluent  will  continue  to  discharge  to 
Swiftwater  Creek  and  the  permitted 
discharge  volume  and  effluent 
characteristics  will  remain  imchanged. 

8.  Geo;;ge  School  D-95-39.  An 
application  for  approval  of  a  ground 


water  withdrawal  project  to  supply  up 
to  5.18  mg/30  days  of  water  to  the 
applicant's  pond  from  Newtown 
Artesian  Water  Company's  Well  No.  10 
which  is  located  in  Newtown 
Township.  The  proposed  allocation  of 
ground  water  is  an  increase  from  1.37 
mg/30  days  to  5.18  mg/30  days.  The 
pond  will  be  used  for  teaching 
ecological  an^  environmental  courses. 
The  project  well  is  located  in  Newtown 
Township,  Bucks  County,  in  the 
Southeastern  Pennsylvania  Ground 
Water  Protected  Area. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  George  C.  EUas 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  die  hearing. 

Dated:  July  25, 1995. 
Susan  M.  Weisman, 
Secretary. 

[PR  Doc  95-18941  Filed  8-1-95;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education; 
Fedaral  Perkins  Loan.  Federal  Work- 
Study,  and  Federal  Supplemental 
Educational  Opportunity  Grant 
Programs 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Closing  Date  for  Filing 
the  Fiscal  Operations  Report  for  1994- 
95  and  Application  to  Participate  for 
1996-97  (FISAP)  in  the  Federal  Perkins 
Loan,  Federal  Supplemental 
Educational  Opportunity  Grant 
(FSEOG).  and  Federal  Work-Study 
(FWS)  Programs  (ED  FORM  646-1;  0MB 
No.  1840-0073). 

SUMMARY:  The  Secretary  gives  notice  to 
institutions  of  higher  education  of  the 
deadline  for  an  institution  to  apply  for 
fiscal  year  1996  funds — for  use  in  the 
1996-97  award  year  (July  1, 1996 
through  Jime  30. 1997) — under  the 
Federal  Perkins  Loan.  FWS,  and  FSEOiG 
programs.  Under  these  programs,  the 
Secretary  allocates  funds  to  institutions 
for  students  who  need  financial  aid  to 
meet  the  costs  of  postsecondary 
education.  An  institution  is  not  required 
to  establish  eligibility  prior  to  applying   ■ 
for  funds.  However,  the  Secretary  will 
not  allocate  funds  under  the  Federal 
Perkins  Loan,  FWS,  and  FSEOG 
programs  for  the  1996-97  award  year  to 
any  institution  that  is  not  ciurently 
eligible  imless  the  institution  files  its 


institutional  participation  application 
and  other  dociunents  required  for  an 
eligibility  and  certification 
determination  by  the  closing  date  that 
will  appear  in  a  separate  notice  in  the 
Federal  Register. 

The  Secretary  further  gives  notice  that 
an  institution  that  had  a  Federal  Perkins 
Loan  fund  or  expended  FWS  or  FSEOG. 
funds  during  the  1994-1995  award  year 
(July  1, 1994,  through  June  30, 1995)  is 
required  to  submit  a  Fiscal  Operations 
Report  to  the  Secretary  to  report  its 
program  expenditiires  as  of  June  30. 
1995. 

Applicants  that  did  not  participate  in 
the  Federal  Perkins  Loan  Program.  FWS 
Program,  or  FSEOG  Program  in  the 
1994-95  award  year  will  be  required  to 
submit  data  for  the  application  portion 
of  the  FISAP  only.  The  Department  is 
mailing  only  the  application  portion  of 
the  FISAP  to  first-time  applicants. 

In  addition,  an  institution  must 
submit  one  original  completed  FISAP 
signatiue  page  and  one  original  signed 
combined  lobbying,  debarment,  and 
drug-free  workplace  certifications  form 
(ED  80-0013  and  referred  to  collectively 
as  the  "compliance  certifications"  form) 
for  the  1996-97  award  year. 

The  Federal  Perkins  Loan.  FWS,  and 
FSEOG  programs  are  authorized  by 
parts  E  and  C,  and  part  A.  subpart  2. 
respectively,  of  title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended. 
DATES:  Closing  Date  and  Methods  for 
Submitting  a  FISAP  and  Required 
Signed  Documents.  An  institution jnay 
submit  its  FISAP  by— 

(1)  Submitting  the  completed  data  on 
a  data  diskette  provided  by  the 
Department  of  Education  (the 
Department); 

(2)  Creating  a  tape  from  data  stored  on 
a  mainframe  computer  and  submitting 
that  tape  in  a  format  defined  by  the 
Department;  or 

(3)  Transmitting  the  data  from  a 
personal  or  mainframe  computer 
through  a  modem. 

To  ensure  consideration  for  1996-97 
funds,  an  institution  must  submit  an 
electronic  FISAP  by  data  diskette,  tape, 
or  modem,  as  well  as  one  original 
completed  FISAP  signature  page  and 
one  original  signed  "compliance 
certifications"  form  by  September  29. 
1995. 

ADDRESSES:  FISAP  Delivered  by  Mail.  A 
diskette  or  tape  containing  FISAP  data 
along  with  one  original  completed 
FISAP  signature  page  and  one  original 
signed  "compUance  certifications"  form 
must  be  addressed  to  FISAP,  c/o 
Universal  Automation  Labs  (UAL),  Suite 
500,  8300  Colesville  Road,  Silver 
Spring.  Maryland  20910. 


An  institution  must  show  proof  of 
mailing  its  FISAP  and  the  required 
signed  dociunents  by  September  29. 
1995.  Proof  of  mailing  consists  of  one  of 
the  following:  (1)  A  legible  mail  receipt 
with  the  date  of  mailing  stamped  by  the 
U.S.  Postal  Service,  (2)  a  legibly  dated 
U.S.  Postal  Service  postmark.  (3)  a  dated 
shipping  label,  invoice,  or  receipt  frxim 
a  commercial  carrier,  or  (4)  any  other 
proof  of  mailing  acceptable  to  the 
Secretary  of  Education. 

If  a  FISAP  and  the  required  signed 
documents  are  sent  through  the  U.S. 
Postal  Service,  the  Secretary  does  not 
accept  either  of  the  following  as  proof 
of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is 
not  dated  by  the  U.S.  Postal  Service.  An 
institution  shoidd  note  that  the  U.S. 
Postal  Service  does  not  imiformly 
provide  a  dated  postmark.  Before 
relying  on  this  method,  an  institution 
should  check  with  its  local  post  office. 
An  institution  is  encouraged  to  use 
certified  or  at  least  first-class  mail. 

FISAP  Delivered  by  Hand.  A  diskette 
or  tape  containing  FISAP  data  along 
with  one  original  completed  FISAP 
signature  page  and  one  original  signed 
"compliance  certifications"  form  must 
be  taken  to  Universal  Automation  Labs 
(UAL),  Suite  500,  8300  Colesville  Road. 
Silver  Spring,  Maryland. 

Hand-delivered  FISAP  diskettes  or 
tapes  and  the  required  signed 
documents  will  be  accepted  between  9 
a.m.  and  5  p.m.  daily  (E^em  time), 
except  Saturdays,  Siuidays,  and  Federal 
holidays.  A  FISAP  and  the  required 
signed  documents  that  are  hand- 
delivered  will  not  be  accepted  after  5 
p.m.  on  September  29, 1995. 

FISAP  Delivered  Electronically.  A 
FISAP  that  is  delivered  electronically 
must  be  transmitted  by  either  a  personal 
or  mainframe  computer  to  the  host 
Department  computer  using  a  modem.  If 
you  are  transmitting  electronically  via  a 
modem,  the  data  transmission  must  be 
completed  prior  to  midnight.  Eastern 
time,  on  September  29, 1995.  (For 
purposes  of  this  notice,  this  deadline 
means  that  an  institution  has  all  of 
September  29, 1995,  to  transmit 
electronically  via  a  modem.)  The 
institution  should  print  a  copy  of  its 
transmission  receipt  for  its  records.  In 
addition,  one  original  completed  FISAP 
signature  page  and  one  original  signed 
"compliance  certifications"  form  must 
be  mailed  to  Electronic  FISAP,  c/o 
Universal  Automation  Labs  (UAL),  Suite 
500,  8300  Colesville  Road,  Silver 
Spring,  Maryland  20910,  by  September 
29, 1995.  An  institution  must  show 
proof  of  mailing  the  required  signed 
documents  by  the  deadline.  Proof  of 
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mailing  is  explained  under  the  heading 
"HSAP  Delivered  by  Mail." 
SUPPLEMENTARY  INFORMATION:  FISAP 
materials  are  mailed  by  the  Department 
in  late  July  1995.  An  institution  must 
prepare  and  submit  its  FISAP  in 
accordance  with  the  information 
included  in  the  package. 

The  program  information  package  is 
intended  to  aid  apphcants  in  applying 
for  assistance  under  these  programs. 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
paperwork,  application  content, 
reporting,  or  grantee  performance 
requirements  beyond  those  specifically 
imposed  under  die  statute  and 
regulations  governing  the  programs. 

Applicable  Regulations 

The  follouring  regulations  apply  to 
these  programs: 

(1)  Student  Assistance  General 
Provisions,  34  CFR  Part  668. 

(2)  Federal  Perkins  Loan  Program,  34 
CFR  Part  674. 

(3)  Federal  Work-Study  Programs,  34 
CFR  Part  675. 

(4)  Federal  Supplemental  Educational 
Opportimity  Grant  Program.  34  CFR  Part 
676. 

(5)  Institutional  EligibiUty  Under  the 
Higher  Education  Act  of  1965,  as 
amended,  34  CFR  Part  600. 

(6)  New  Restrictions  on  Lobbying,  34 
CFR  Part  82. 

(7)  Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants),  34  CFR 
Part  85. 

(8)  Drug-Free  Schools  and  Campuses. 
34  CFR  Part  86. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
receive  information  or  to  request  FISAP 
materials,  contact  Ms.  Sandra  Donelson. 
Campus-Based  Financial  Operations 
Branch,  Institutional  Financial 
Management  Division,  Accounting  and 
Financial  Management  Service,  Student 
Financial  Assistance  Programs,  U.S. 
Department  of  Education,  600 
Independence  Avenue.  S.W.,  (Room 
4714,  ROB-3).  Washington,  D.C.  20202- 
5458.  Telephone  (202)  708-9751. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

(Authority:  20  U.S.C.  1087aa  et  seq.\  42 
U.S.C  2751  et  seq.;  and  20  U.S.C.  1070b  et 
seq.) 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.038  Federal  Perkins  Loan 
Program;  84.033  Federal  Work-Study 
Pn^ram;  and  84.007  Federal  Supplemental 
Educational  Opportunity  Grant  Program) 


Dated:  July  27, 1995. 
David  A.  Longonecker, 

Assistant  Secretary  for  Postsecondary 

Education. 

|FR  Doc.  95-18928  Filed  8-1-95;  8:45  am] 
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Office  of  Postsecondary  Education 

Availability  of  ttie  Amendments  to  the 
National  Direct  Student  Loan  and 
Federal  Perldns  Loan  Programs 
Directory  of  Designated  Low-Income 
Schools  for  Teacher  Cancellation 
Benefits  for  the  1994-95  School  Year 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  availability  of  the 
amendments  to  the  1994-95  National 
Direct  Student  Loan  and  Federal  Perkins 
Loan  Programs  Directory  of  Designated 
Low-Income  Schools. 

SUMMARY:  Institutions  and  borrowers 
participating  in  the  Federal  Perkins 
Loan  and  National  Direct  Student  Loan 
Programs  and  other  interested  persons 
are  advised  that  they  may  obtain 
information  regarding  the  amendments 
to  the  National  Direct  Student  Loan  and 
Federal  Perkins  Loan  Programs 
Directory  of  Designated  Low-Income 
Schools  for  Teacher  Cancellation 
Benefits  for  die  1994-95  School  Year 
(Directory).  The  amendments  identify 
changes  in  the  list  of  schools  that 
quahfy  borrowers  for  teacher 
cancellation  benefits  imder  each  of  the 
loan  programs. 

DATES:  The  amendments  to  the 
Directory  are  currently  available. 
ADDRESSES:  Information  concerning 
specific  schools  listed  in  the 
amendments  to  the  Directory  may  be 
obtained  from  Systems  Administration 
Branch.  Campus-Based  Programs 
System  Division.  Office  of 
Postsecondary  Education,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W..  (Room 
4621.  ROB-3),  Washington.  D.C.  20202- 
5453,  Telephone  (202)  708-6730. 

Information  concerning  deferment 
and/or  cancellation  of  a  National  Direct 
Student  Loan  or  Federal  Perkins  Loan 
may  be  obtained  from  Susan  M.  Morgan. 
Section  Chief,  Campus-Based  Loan 
Programs  Section,  Loans  Branch.  Policy 
E)evelopment  Division.  Office  of 
Postsecondary  Education,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  (Room 
3053,  ROB-3).  Washington.  D.C.  20202- 
5345.  Telephone  (202)  708-8242. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 


between  8  a.m.  and  8  p.m..  Eastern 
Time,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
amendments  to  the  Directory  are 
available  at  (1)  each  institution  of  higher 
education  participating  in  the  Federal 
Perkins  Loan  Program,  (2)  each  of  the 
fifty-seven  (57)  State  and  Territory 
Departments  of  Education,  (3)  eadi  of 
the  major  Federal  Perkins  Loan  billing 
services,  and  (4)  the  U.S.  Department  of 
Education. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  Education  published  a 
notice  in  the  Federal  Register  (60  FR 
5659)  on  January  30, 1995,  indicating 
that  the  Directory  was  available.  The 
Secretary  has  revised  the  Directory  due 
to  the  opening  and  closing  of  schools, 
school  name  changes,  and  the  need  for 
other  corrections.  These  revisions  are 
listed  in  the  amendments  to  the 
Directory. 

The  procedures  for  selecting  the 
schools  that  qualify  borrowers  for 
cancellation  benefits  are  described  in 
the  Federal  Perkins  Loan  Program 
regulations  at  34  CFR  674.53  and 
674.54.  The  Secretary  has  determined 
that  for  the  1994-95  academic  year  full- 
time  teaching  in  the  schools  set  forth  in 
the  Directory  and  the  amendments  to 
the  Directory  qualifies  a  borrower  for 
cancellation  benefits. 

The  Secretary  is  providing  the 
amendments  to  the  Directory  to  each 
institution  participating  in  the  Federal 
Perkins  Loan  Program.  Borrowers  and 
other  interested  parties  may  check  with 
their  lending  institutions,  the 
appropriate  State  oi  Territory 
Department  of  Education,  regional 
offices  of  the  Department  of  Education, 
or  the  Office  of  Postsecondary 
Education  of  the  Department  of 
Education  concerning  the  identity  of 
qualifying  schools  for  the  1994-95 
academic  year. 

The  Office  of  Postsecondary 
Education  retains,  on  a  permanent  basis, 
copies  of  all  published  Directories  and 
amendments. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.037;  National  Defense/Direct  and 
Federal  Perkins  Student  Loan  Cancellations) 

Dated:  July  28, 1995. 
David  A.  longanecker. 

Assistant  Secretary  for  Postsecondary 

Education. 

(FR  Doc.  95-18927  Filed  8-1-95;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy 
(PE  Docket  No.  EA-109) 

Application  to  Export  Electricity; 
Arizona  Public  Service  Company 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  Arizona  Public  Service 
Company  (APS)  has  requested 
authorization  to  export  electric  energy 
to  Mexico. 

DATES:  Comments,  protests,  or  requests 
to  intervene  must  be  submitted  on  or 
before  September  1, 1995. 
ADDRESSES:  Comments,  protests,  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Electricity  (FE-52).  Office  of  Fuels 
Programs,  Fossil  Energy,  U.S. 
Depfutment  of  Energy,  1000 
Independence  Avenue  SW.. 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Mintz  (Program  Office)  202-586- 
9506  or  Michael  T.  Skinker  (Program 
Attorney)  202-586-6667. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  imder  section 
202(e)  of  the  Federal  Power  Act.  In 
addition,  the  construction,  connection, 
operation,  and  maintenance  of  facilities 
at  the  international  border  of  the  United 
States  for  the  transmission  of  electrical 
energy  is  prohibited  in  the  absence  of  a 
Presidential  permit  pursuant  to 
Executive  Order  No.  12038. 

On  June  22, 1995,  APS  filed  an 
application  with  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  for  authorization  to  export 
electric  energy  to  the  Comision  Federal 
de  Electricidad  (CFE).  the  national 
electric  utility  of  Mexico,  pursuant  to 
section  202(e)  of  the  Federal  Power  Act. 
APS  proposes  to  export  to  CFE 
emergency  energy  pursuant  to  a 
Reciprocal  Emergency  Assistance 
Agreement  between  APS  and  CFE.  This 
agreement  commits  both  parties  to 
estabUsh  34.5  kilovolt  (kV)  electric 
transmission  interconnections  between 
the  communities  of  Agua  Prieta,  Sonora. 
Mexico  and  Douglas.  Arizona,  and  San 
Luis  Rio  Colorado,  Sonora,  Mexico,  and 
San  Luis,  Arizona,  and  to  provide 
emergency  assistance  when  requested 
by  the  other  party  in  order  to  mutually 
increase  each  party's  distribution 
system  reliability.  Under  two  separate 
applications,  APS  has  applied  to  FE  for 
Presidential  permits  to  construct  the 
international  transmission  facilities 


required  by  this  agreement.  These 
applications  have  been  docketed  as  PP- 
107  and  PP-108,  respectively. 

Procedoreal  Matters 

Any  person  desiring  to  be  heard  or  to 
protest  this  appUcation  should  file  a 
petition  to  intervene  or  protest  at  the 
address  provided  above  in  accordance 
with  sections  385.211  or  385.214  of  the 
rules  of  Practice  and  Procedure  (18  CFR 
385.211,  385.214). 

Any  such  petitions  and  protests 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above.  Additional 
copies  of  such  petitions  to  intervene  or 
protests  also  should  be  filed  directly 
with:  Dennis  Beals,  Arizona  Public 
Service  Company,  P.O.  Box  53999, 
Station  9860,  Phoenix,  Arizona  85072- 
3999,  (602)  250-3101  and  Bruce 
Gardner,  Esq.,  Arizona  Public  Service 
Company.  P.O.  Box  53999,  Station  9820. 
Phoenix.  Arizona  850772-3999.  (602) 
250-3507. 

Pursuant  to  18  CFR  385.211.  protests 
and  comments  will  be  considered  by  the 
DOE  in  determining  the  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  under  18  CFR  385.214. 
Section  385.214  requires  that  a  petition 
to  intervene  must  state,  to  the  extent 
known,  the  position  taken  by  the 
petitioner  and  the  petitioner's  interest  in 
sufficient  factual  detail  to  demonstrate 
either  that  the  petitioner  has  a  right  to 
participate  because  it  is  a  State 
Commission;  that  it  has  or  represents  an 
interest  which  may  be  directly  affected 
by  the  outcome  of  the  proceeding, 
including  any  interest  as  a  consumer, 
customer,  competitor,  or  a  security 
holder  of  a  party  to  the  proceeding;  or 
that  the  petitioner's  participation  is  in 
the  public  interest. 

A  final  decision  will  be  made  on  this 
application  after  the  DOE  determines 
whether  the  proposed  action  would 
impair  the  sufficiency  of  electric  supply 
within  the  United  States  or  would 
impede  or  tend  to  impede  the 
coordination  in  the  public  interest  of 
facilities  in  accordance  with  section 
202(e)  of  the  Federal  Power  Act. 

Before  an  export  authorization  may  be 
issued,  the  environmental  impacts  of 
the  proposed  DOE  action  (i.e..  granting 
the  export  authorization,  with  any 
conditions  and  limitations,  or  denying 
it)  must  be  evaluated  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  pubfic 
inspection  and  copying  at  the  address 
provided  above. 


Issued  in  Washington,  E)C,  on  July  26, 
1995. 

Anthony  J.  Como, 

Director,  Office  of  Coal  and  Electricity,  Office 
of  Fuels  Programs,  Office  ofFosftil  Energy. 
(FR  Doc.  95-19032  Filed  8-1-95;  8:45  am] 
BKXMQ  COOE  64SO-01-P 

(Number  DE-PS07-05I013375] 

Amendment  No.  1  to  Solicitation  for 
Financial  Assistance;  Refractory 
Containment  Research,  Development 
and  Demonstration 

The  U.S.  Department  of  Energy,  Idaho 
Operations  Office,  published  a  complete 
sohcitation  in  the  Federal  Register  (Vol. 
60,  No.  122,  Page  Numbers  32948 
through  32952)  on  )ime  26, 1995, 
requesting  cost  shared  applications  for 
Refractory  Containment  Research, 
Development  and  Demonstration.  The 
purpose  of  this  Amendment  No.  1  is  to 
change  the  following: 

1.  Page  32948,  "DATES:  The  deadline 
for  receipt  of  applications  is  4:00  p.m. 
MDT,  August  17, 1995."  is  changed  to 
"DATES:  The  deadline  for  receipt  of 
applications  is  4:00  p.m.  MDT,  August 
31,1995." 

2.  Page  32949,  under  E.  Application 
Evaluation,  a.  Application  Deadline: 
The  sentence.  "The  deadline  for  receipt 
of  applications  is  4:00  p.m.  MDT, 
August  17,  1995."  is  changed  to  "The 
deadline  for  receipt  of  applications  is 
4:00  p.m.  MDT,  August  31, 1995." 

3.  Page  32950,  under  e.  Merit 
Reviews.  The  sentence  "Selections  for 
negotiations  are  expected  to  be  made 
October  6,  1995.  and  financial 
assistance  awards  are  expected  to  be 
made  beginning  November  26, 1995."  is 
changed  to  "Selections  for  negotiations 
are  expected  to  be  made  October  20, 
1995.  and  financial  assistance  awards 
are  expected  to  be  made  beginning 
December  9, 1995." 

Dated:  July  20. 1995. 
R.  Jefirey  Hoyles. 

Director  of  Procurement  Services  Division. 
[FR  Doc.  95-19033  Filed  8-1-95;  8:45  am] 

BILUNO  CODE  64S(M>1-M 


Environmental  Management  Site 
Specific  Advisory  Board,  Kirtiand  Area 
Office  (Sandla) 

AGENCY:  Department  of  Energy 
ACTION:  Notice  of  open  meeting 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(PubUc  Law  92-463.  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site 
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Specific  Advisory  Board  (EM  SSAB), 
Kirtland  Area  Office  (Sandia) 
DATES:  Thursday.  August  10. 1995:  6:45 
pm-10:00  pm  (Mountain  Daylight 
Time). 

AOORCSSES:  Indian  Pueblo  Cultural 
Center,  2401  12th  Street  NW., 
Albuquerque,  ^4M. 
F0«  FUimCR  MFOmUTIOM  CONTACT: 
Mike  Zamorski,  Acting  Manager, 
Department  of  Energy  Kirtland  Area 
Office.  P.O.  Box  5400.  Albuquerque.  MM 
87185  (505)845-4094. 

SUPPLEMENTARY  MFORMATIOM: 

Purpoae  of  the  Board 

The  purpose  of  the  Board  is  to  make 
reconunendations  to  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda 

6:45  pm — Public  Comment  Period 
7:00  pm — Issues  Discussion:  Futiue 

Land  Use,  Corrective  Action 

Management  Units 
8:30  pm — Board  Organizational 

Structure 
9:30  pm — Evaluation 
10:00  pm — Adjourn 

A  final  agenda  will  be  available  at  the 
meeting  Thursday,  August  10, 1995. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  agenda 
items  should  contact  Mike  Zamorski 's 
office  at  the  address  or  telephone 
number  listed  above. 

Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  fadUtate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  than  15  days  before 
the  date  of  the  meeting,  due  to 
programmatic  issues  that  had  to  be 
resolved  prior  to  pubUcation. 


Minutes 

.   The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 


also  be  available  by  writing  to  Mike 
Zamorski.  Department  of  &iergy 
Kirtland  Area  Office.  P.O.  Box  5400. 
Albuquerque,  NM  87185,  or  by  calling 
(505) 845-4094. 

Issued  at  Washington,  DC  on  July  28, 1995. 
Rachel  M.  Samuel, 

Acting  Deputy  Advisory  Committee 
Management  OfiBcer. 

(PR  Doc.  95-19031  Filed  »-l-95;  8:45  am] 
BaUMQ  COOE  M«»41-P 


Office  of  Energy  Efficiency  and 
Renewable  Energy 

(Case  No.  CAC-007I 

Energy  Conservation  Program  for 
Consumer  Products:  Decision  and 
Order  Granting  a  Waiver  From  ttie 
Centrai  Air  Conditioner  and  Cental  Air 
Conditioning  Heat  Pump  Test 
Procedure  to  Kooi-Fire 

agency:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Decision  and  order. 

SUMMARY:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  CAC-007) 
granting  a  Waiver  to  Kool-Fire  fi-om  the 
existing  Department  of  Energy  test 
procedure  for  central  air  conditioners 
and  central  air  conditioning  heat 
piunps.  The  Department  is  granting 
Kool-Fire 's  Petition  for  Waiver  from  the 
existing  Department  of  Energy  central 
air  conditioner  and  central  air 
conditioning  heat  pump  test  procediue 
for  the  company's  lines  of  HC  and  LTH 
burner-assisted  heat  pumps. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  G.  Raymond,  U.S.  E)epartment 
of  Energy.  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE-431,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586- 
9611 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel. 
Mail  Station  GC-72,  Forrestal 
Building,  1000  hidependence  Avenue, 
SW.,  Washington.  DC  20585,  (202) 
586-9507 

SUPPLEMENTARY  INFORMATION:  hi 
accordance  with  10  CFR  Part  430, 
§  430.27(1),  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  as 
set  out  below.  In  the  Decision  and 
Order,  Kool-Fire  has  been  granted  a 
Waiver  fi-om  the  existing  Department  of 
Energy  central  air  conditioner  and 
central  air  conditioning  heat  pump  test 
procediue  for  the  company's  lines  of  HC 
and  LTH  burner-assisted  heat  pumps. 


Issued  in  Washington.  DC,  on  July  19, 
1995. 

Quistine  A.  Errin, 

Assistant  Secretary.  Energy  Efficiency  and 
Renewable  Energy. 

Decision  and  Ordec;  Department  of 
Enei^gy;  Office  of  Energy  Efficiency  and 
Renewable  Enei:gy 

In  the  Matter  o£  Kool-Fire  (Case  No.  CAC- 
007). 

Background: 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Pohcy  and  Conservation 
Act  (EPCA).  Public  Law  94-163,  89  Stat. 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 
Public  Law  95-619, 92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12.  the  National 
AppUance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
Public  Law  100-357,  and  the  Energy 
Pohcy  Act  of  1992  (EPAct),  fHiblic  Law 
102-486, 106  Stat.  2776,  which  requires 
the  Department  to  prescribe 
standardized  test  procediues  to  measiue 
the  energy  consumption  of  certain 
consiuner  products,  including  furnaces. 
The  intent  of  the  test  procedures  is  to 
provide  a  comparable  measiure  of  energy 
consiunption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  Part 
430.  Subpart  B. 

The  Department  amended  the 
prescribed  test  procedures  by  adding  10 
CFR  430.27  to  create  a  waiver  process. 
45  FR  64108,  September  26, 1980. 
Thereafter,  the  Department  further 
amended  its  appliance  test  procedure 
waiver  process  to  allow  the  Assistant 
Secretary  for  Energy  Efficiency  and 
Renewable  Energy  (Assistant  Secretary) 
to  grant  an  Interim  Waiver  from  test 
procedure  requirements  to 
manufacturers  that  have  petitioned  the 
Department  for  a  waiver  of  such 
prescribed  test  procediores.  51  FR  42823, 
November  26,  1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive  temporarily 
test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures,  or  when  the  prescribed  test 
procediu-es  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  final  test 
procedure  amendments  become 
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effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant 
immediate  relief  pending  a 
determination  on  the  Petition  for 
Waiver.  An  Interim  Waiver  remains  in 
effect  for  a  period  of  180  days  or  until 
the  Department  issues  its  determination 
on  the  Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

Kool-Fire  filed  a  "Petition  for 
Waiver,"  dated  July  18, 1994.  in 
accordance  with  Section  430.27  of  10 
CFR  Part  430.  The  Department 
published  in  the  Federal  Register  on 
March  3, 1995,  Kool-Fire's  petition,  and 
solicited  comments,  data,  and 
information  respecting  the  petition.  60 
FR  11967.  Kool-Fire  also  filed  an 
"Apphcation  for  Interim  Waiver"  under 
Section  430.27(g),  which  the 
Department  granted  on  February  22, 
1995.  60  FR  11968,  March  3, 1995. 

No  comments  were  received 
concerning  either  the  "Petition  for 
Waiver"  or  the  "hiterim  Waiver."  The 
Department  consulted  with  the  Federal 
Trade  Commission  (FTC)  concerning  the ' 
Kool-Fire  Petition.  The  FTC  did  not 
have  any  objections  to  the  issuance  of 
the  waiver  to  Kool-Fire. 

Assertions  and  Determinations 

Kool-Fire's  Petition  seeks  a  waiver 
fiom  the  Department's  testing  of  the 
heating  mode  operation  for  its  burner- 
assisted  heat  pumps  because  the  current 
Department  test  procedure  does  not 
address  bvuner-assisted  heat  pumps. 
Thus,  the  Department  is  granting  a 
waiver  of  the  requirement  to  test  Kool- 
Fire's  HC  and  LTH  models  in  the 
heating  mode. 

It  is,  therefore,  ordered  that: 

(1)  "The.  "Petition  for  Waiver"  filed  by 
Kool-Fire  (Case  No.  CAC-007)  is  hereby 
granted  as  set  forth  in  paragraph  (2) 
below,  subject  to  the  provisions  of 
paragraphs  (3),  (4)  and  (5). 

(2)  Kool-Fire  shall  be  required  to  test 
its  lines  of  HC  and  LTH  heat  pumps  on 
the  basis  of  the  test  procedures  specified 
in  10  CFR  Part  430,  Subpart  B, 
Appendix  M,  for  the  cooling  mode  of 
operation.  Section  2.1.  The  heating 
mode  test.  Section  2.2,  is  waived. 

(3)  The  Waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  Order 


until  the  Department  prescribes  final 
test  procedures  appropriate  to  the  HC 
and  LTH  lines  of  bmner-assisted  heat 
piunps  manufactured  by  Kool-Fire. 

(4)  This  Waiver  is  based  upon  the 
presiuned  validity  of  statements, 
allegations,  and  dociunentary  materials 
submitted  by  the  petitioner.  This  Waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
basis  underlying  the  petition  is 
incorrect. 

(5)  Effective  July  27, 1995,  this  Waiver 
supersedes  the  Interim  Waiver  granted 
Kool-Fire  on  February  22, 1995.  60  FR 
11967,  March  3, 1995  (Case  No.  CAC- 
007). 

Issued  In  Washington,  DC.  on  July  27, 
1995. 

Christine  A.  Enrin. 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

[FR  Doc.  95-19011  Filed  ft-1-95;  8:45  am) 
BILUNQ  COOE  6450-01-P 


Energy  information  Administration 

Proposed  Agency  information 
Collection  Under  0MB  Review 

AGENCY:  Energy  Information 
Administration,  Department  of  Energy. 
ACTION:  Notice  of  the  Proposed  Revision 
of  Form  RW-859,  "Nuclear  Fuel  Data," 
Proposed  New  Form  RW-859S, 
"Nuclear  Fuel  Data  Supplement,"  and 
SoUcitation  of  Comments. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  is  soliciting 
comments  concerning  the  proposed 
revision  to  the  Form  RW-859,  "Nuclear 
Fuel  Data,"  and  proposed  new  svuvey 
Form  RW-859S,  "Nuclear  Fuel  Data 
Supplement." 

DATES:  Written  comments  must  be 
submitted  by  October  2,  1995.  If  you 
anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by 
this  notice,  you  should  advise  the 
contact  listed  below  of  yoiu  intention  to 
do  so  as  soon  as  possible. 
ADDRESSES:  Send  comments  to  Ms. 
Kathy  Gibbard,  Program  Manager,  Form 
RW-859  and  RW-859S,  U.S. 
Department  of  Energy,  Energy 
Information  Administration  (EI-531), 
1000  Independence  Avenue,  S.W., 
Washington,  DC  20585,  or  via  e-mail 
(internet) 

Kathy.Gibbard.@HQ.D0E.GOV.  FAX 
(202) 254-5765. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Ms.  Gibbard  at  the 


address  listed  above,  telephone  (202) 

254-5559. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II,  Current  Actions 

in.  Request  for  Comments 

I.  Background 

In  order  to  fulfill  its  responsibilities 
under  the  Federal  Energy 
Administration  Act  of  1974  (Pub.  L.  No. 
93-275)  and  the  Department  of  Energy 
Organization  Act  (Pub.  L.  No.  95-91), 
the  Energy  Information  Administration 
is  obliged  to  carry  out  a  central, 
comprehensive,  and  unified  energy  data 
and  information  program.  As  part  of  this 
program,  EIA  collects,  evaluates, 
assembles,  analyzes,  and  disseminates 
data  and  information  related  to  energy 
resource  reserves,  production,  demand, 
and  technology,  and  related  economic 
and  statistical  information  relevant  to 
the  adequacy  of  energy  resources  to 
meet  demands  in  the  near  and  longer 
term  futm-e  for  the  Nation's  economic 
and  social  needs. 

The  Energy  Information 
Administration,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden  (required  by  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)),  conducts  a  presurvey 
consultation  program  to  provide  the 
general  public  and  other  Federal 
agencies  with  an  opportimity  to 
comment  on  proposed  and/or 
continuing  reporting  forms.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  is  minimized, 
reporting  forms  are  clearly  understood, 
and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

The  Nuclear  Waste  Policy  Act  of 
1982,  as  amended  (NWPA),  42  U.S.C. 
10101  et  seq.,  requires  that  the  Secretary 
develop  and  implement  programs  to 
dispose  of  spent  nuclear  fuel.  The  Office 
of  Civihan  Radioactive  Waste 
Management  (OCRWM)  uses  the 
information  from  Form  RW-859  to 
understand  and  explore  the  specific 
requirements  of  developing  and 
conducting  programs  to  effectuate  the 
purposes  of  the  NWPA. 

T^e  EIA  administers  the  Form  RW- 
859,  "Nuclear  Fuel  Data",  which  is  used 
to  collect  data  from  owners  of 
commercial  nuclear  power  plants  and 
owners  and  caretakers  of  spent  nuclear 
fuel.  The  Federal  Energy  Administration 
Act  of  1974  (15  U.S.C.  761  et  seq.) 
authorizes  the  EIA  to  collect  data.  The 
current  Form  RW-859  collects  data  on 
every  fuel  assembly  discharged  from 
domestic  commercial  nuclear  reactors. 
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spent  fuel  projected  to  be  discharged, 
and  spent  fuel  storage  pool  inventories 
and  capacities.  The  form  has  been 
approved  through  December  31, 1997. 
Major  revisions  to  Form  RW-859 
necessitate  that  the  proposed  form  and 
new  supplemental  schedule  be 
approved  by  the  Office  of  Management 
and  Budget  (0MB). 

n.  Current  Actions 

This  notice  is  to  solicit  conunents  on 
proposed  revisions  to  Form  RW-a59 
and  corresponding  instructions.  The 
extension  request  to  0MB  will  be 
through  December  31,  1998.  The  DOE  is 
proposing  to  reduce  the  content  of  the 
Form  RW-859  survey  to  only  collect 
data  elements  that  require  annual 
update.  Data  that  are  not  subject  to 
annual  revision  will  be  collected  every 
five  years  on  a  new  Form  RW-859S 
supplementary  siuvey  form.  A  simimary 
of  the  proposed  changes  follows. 

The  following  items  will  no  longer  be 
collected  on  the  survey: 

•  Capacity  data  other  than  licensed 
capacity  and  current  usable  capacity 

•  Temporarily  discharged  fuel  (all 
discharged  fuel  will  now  be  designated 
as  permanently  discharged)  and  changes 
in  assembly  status 

•  Cross-reference  assembly  identifiers 
including  American  National  Standard 
Institute  (ANSI)  identifier  and  fuel 
fabricator  assembly  identifiers 

•  Data  on  reconstituted  fuel. 

The  following  items  will  no  longer  be 
collected  annually  on  the  Form  RW-859 
survey,  but  will  be  collected  once  every 
five  years  on  the  Form  RW-859S  survey 
supplement: 

•  Dates  not  subject  to  annual  revision 
(license  renewal,  reactor  retirement, 
etc.) 

•  Cask-handling  data 

•  Specific  data  on  canisters  and  their 
contents 

•  Nonfuel  components  data. 

The  following  items  have  been  added 
to  the  annual  Form-RW-859  siarvey: 

•  Questions  on  quality  assurance 
procedures  and  traceability 

•  Assembly-specific  information  on 
initial  uranium  content,  initial 
enrichment,  and  bumup 

•  Current  cycle  start  date. 

The  following  will  now  be  collected 
on  the  five-year  Form  RW-859S 
supplement: 

•  Reactor  information  including  type, 
nuclear  steam  system  supplier,  design 
tjrpe,  operational  status,  location,  and 
rating 

•  Pool  site  configuration 

•  Crane  data  including  capacity, 
limiting  factors,  dimensions,  and 
clearance 

•  Site  specific  access  and 
configuration  data  for  the  receiving/ 


upending  area,  cask  handling  area,  pool 
cask  loading  area,  and  set-down 
platform  area 

•  Transportation  data  including 
information  on  on-site  roads,  rail,  and 
barge 

•  Historical  assembly-specific  data 
not  previously  reported. 

m.  Request  for  Comments 

Prospective  respondents  and  other 
interested  parties  should  comment  on 
the  actions  discussed  in  item  II.  The 
following  guidelines  are  provided  to 
assist  in  the  preparation  of  responses. 
Please  indicate  to  which  fonn(s)  your 
comments  apply. 

General  Issues 

EIA  is  interested  in  receiving 
comments  from  persons  regarding: 

A.  Whether  the  proposed  collection(s) 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  will  have  practical  utility. 
Practical  utility  is  the  actual  usefulness 
of  information  to  or  for  an  agency, 
taking  into  account  its  accuracy, 
adequacy,  reliability,  timeliness,  and  the 
agency's  ability  to  process  the 
information  it  collects. 

B.  What  enhancements  can  EIA  make 
to  the  quality,  utiUty,  and  clarity  of  the 
information  to  be  collected? 

As  a  Potential  Respondent 

A.  Are  the  instructions  and 
definitions  clear  and  sufficient?  If  not, 
which  instructions  require  clarification? 

B.  Can  data  be  submitted  in 
accordance  with  the  due  date  specified 
in  the  instructions? 

C.  Public  reporting  burden  for  the 
annual  Form  RW-859  data  collection  is 
estimated  to  average  40  hours  per 
response.  Public  reporting  burden  for 
the  five-year  Form  RW-859S 
supplement  is  estimated  to  be  100  hours 
for  die  initial  data  collection  and  20 
hours  for  subsequent  data  collections. 
Burden  includes  the  total  time,  effort,  or 
financial  resources  expended  to 
generate,  maintain,  retain,  or  disclose  or 
provide  the  information  including:  (1) 
Reviewing  instructions;  (2)  developing, 
acquiring,  installing,  and  utilizing 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  verifying, 
processing,  maintaining,  disclosing  and 
providing  information;  (3)  adjusting  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  (4)  training  personnel  to 
respond  to  a  collection  of  information; 
(5)  searching  data  sources;  (6) 
completing  and  reviewing  the  collection 
of  information;  and  (7)  transmitting,  or 
otherwise  disclosing  the  information. 


Please  comment  on  (1)  the  acciuacy  of 
our  estimate  and  (2)  how  the  agency 
could  minimize  the  burden  of  the 
collection  of  information,  including  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

D.  What  is  the  estimated  cost  of 
completing  these  forms,  including  the 
direct  and  indirect  costs  associated  with 
the  data  collection?  Direct  costs  should 
include  all  costs,  such  as  administrative 
costs,  directly  attributable  to  providing 
this  information. 

E.  Do  you  know  of  any  other  Federal, 
State,  or  local  agency  that  collects 
similar  data?  If  you  do,  specify  the 
agency,  the  data  element(s),  and  the 
methods  of  collection. 

As  a  Potential  User 

A.  Can  you  use  data  at  the  levels  of 
detail  indicated  on  the  forms? 

B.  For  what  purpose  would  you  use 
the  data?  Be  specific. 

C.  Are  there  alternate  sources  of  data 
and  do  you  use  them?  If  so,  what  are 
their  deficiencies  and/or  strengths? 

D.  For  the  most  part,  information  is ' 
published  by  EIA  in  U.S.  customary 
imits,  e.g.,  cubic  feet  of  natural  gas, 
short  tons  of  coal,  and  barrels  of  oil. 
Would  you  prefer  to  see  EIA  publish 
more  information  in  metric  units,  e.g., 
cubic  meters,  metric  tons,  and 
kilograms?  If  yes,  please  specify  what 
information  (e.g.,  coal  production, 
natural  gas  consiunption,  and  crude  oil 
imports),  the  metric  luut(s)  of 
measurement  preferred,  and  in  which 
EIA  publication(s)  you  would  like  to  see 
such  information. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  the  form.  They  also  will 
become  a  matter  of  public  record. 

Statutoiy  Authority:  Section  3506(c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13). 

Issued  in  Washington,  DC,  July  20, 1995. 
John  Gross, 

Acting  Director,  Office  of  Statistical 
Standards,  Energy  Information 
Administration. 

(PR  Doc.  95-18391  Filed  8-1-95;  8:45  am) 
BILLMQ  COOC  6450-01-P 
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Federal  Energy  Regulatory 
Commission 

[Prelect  No.  2680-017  Michigan] 

Consumers  Power  Company  and  the 
Detroit  Edison  Company;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

July  27, 1995. 

A  draft  environmental  assessment 
(DEA)  is  available  for  public  review. 
The  DEA  is  for  a  settlement  agreement 
containing  proposed  measures  for  fish 
protection  and  angler  access  at  the 
Ludington  Pimiped  Storage  Project 
(FERC  No.  2680).  The  DEA  finds  that 
approval  of  the  settlement  agreement 
and  implementation  of  the  proposed 
measiues  for  fish  protection  and  angler 
access  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  hiunan  environment.  The 
Ludington  Pumped  Storage  Project  is 
located  on  the  Eastern  Shore  of  Lake 
Michigan  in  Mason  County,  Michigan. 

The  DEA  was  prepared  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  DEA  can  be  viewed  at  the 
Commission's  Reference  and 
Information  Center,  Room  3308,  941 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426.  Copies  can  also  be  obtained 
by  calling  the  project  manager  listed 
below. 

Please  submit  any  comments  within 
30  days  from  the  date  of  this  notice.  Any 
comments,  conclusions,  or 
recommendations  that  draw  upon 
studies,  reports  or  other  working  papers 
of  substance  should  be  supported  by     , 
appropriate  documentation. 

Comments  should  be  addressed  to 
Lois  D.  Cashell,  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426.  Please  denote  "Comments: 
Project  No.  2680-017"  on  all  comments. 
For  more  information,  please  contact  the 
project  manager,  John  Mudre,  at  (202) 
219-1208. 
loisD.CasheO. 
Secretary. 

(PR  Doc.  95-18958  Filed  8-1-95;  8:45  am] 
MLUNQ  CODE  •717-41-M 


Poclcet  No.  RP95-2S7-001] 

Equitrans,  Inc.;  Notice  of  Motion  to 
Place  Rates  into  Effect 

July  27, 1995. 

Take  notice  that  on  July  24, 1995, 
Equitrans,  Inc.  (Equitrans)  filed  a 
motion  to  place  into  effect  revised  tariff 
sheets  in  accordance  with  the 


Commission's  May  31, 1995  Order  in 
this  proceeding. 

Equitrans  states  that  the  sheets  listed 
in  Appendix  A  of  the  Motion  were 
included  in  Equitrans'  April  28, 1995 
filing,  and  Equitrans  is  moving  to  place 
them  into  effect  without  any 
modification.  The  rate  and  tariff  sheets 
listed  in  Appendix  B  of  the  motion  have 
been  modified  to  incorporate  minor 
clerical  and  conforming  changes.  Both 
sets  of  tariff  sheets  ase  proposed  to 
become  effective  on  August  1, 1995  in 
compliance  with  the  May  31, 1995 
Order.  Equitrans  has  requested  a  waiver 
to  permit  the  minor  and  clerical  changes 
to  the  tariff  sheets  contained  in 
Appendix  B  and  any  other  waivers 
necessary  to  permit  the  Appendix  A  and 
B  tariff  sheets  to  become  effective 
August  1, 1995. 

Equitrans  also  states  that  the  tariff 
sheets  implement  a  new  Appalachian 
pooling  service  for  Equitrans'  customers 
(APS  service)  which  will  make  it  easier 
for  customers  to  nominate  Appalachian 
production  on  the  Equitrans  system, 
while  reducing  administrative 
responsibility  of  the  pipeline  in 
scheduling  and  balancing  the  numerous 
Appalachian  receipt  points  which 
Equitrans  operates. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE. 
Washington,  DC  20426,  in  accordance 
with  Section  835.211  of  the  Commission 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  August  3, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Parties  that  have  already  filed  motions 
to  intervene  in  this  proceeding  need  not 
file  another  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  95-18894  Filed  8-1-95;  8:45  am] 

BILUNO  CODE  CMT-OI-M 


[Docket  No.  RP95-394-00] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Petition  for  Extension 

July  27,  1995. 

Take  notice  that  on  July  20, 1995, 
Tennessee  Gas  Pipeline  Comptmy 
(Tennessee)  tendered  for  filing  a 
Statement  in  Support  of  Maintaining  its 
Transportation  Cost  Rate  Adjustment 


Mechanism  (TCRA)  contained  in  Article 
XXIV  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1. 

Tennessee  states  that  it  is  filing  its 
Statement  in  accordance  v^rith 
Commission's  ruling,  in  Tennessee's 
restructuring  dockets,  that  indicates  it 
intended  to  review  the  TCRA  two  years 
from  the  effective  date  of  restructured 
services  on  Tennessee's  system. 
Tennessee  states  that  the  TCRA  should 
be  maintained  because  the  TCRA  is 
necessary  to  allow  Tennessee  to 
continue  to  recover  its  eUgible  and 
prudent  stranded  upstream 
transportation  costs  in  accordance  with 
the  Commission's  findings  in  Docket 
No.  RP93-148  and  in  the  "Ozark  Exit 
Fee"  docket. 

Tennessee  also  states  that  the  TCRA 
should  be  maintained  because 
Tennessee  has  made  significant  progress 
in  reducing  its  TBO  costs,  and  that  the 
TCRA  has  been  shown  to  be  a  proven 
and  effective  TCRA  "tracker" 
mechanism  that  ensures  that  only  those 
costs  incurred  under  the  imexpired  TBO 
contracts  are  recovered  from 
Tennessee's  customer  for  the  term  of 
those  contracts. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  wjth  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  3, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  vnll 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  95-18896  Filed  8-1-95;  8:45  am] 

BILUNG  CODE  e717-01-M 


[Docket  No.  GT95-48-000] 

Trunlcline  Gas  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

July  27.  1995. 

Take  notice  that  on  July  25, 1995, 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1 
revised  tariff  sheets,  as  listed  on 
Appendix  A.  attached  to  the  filing. 
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proposed  to  be  effective  April  1, 1995, 
June  1. 1995.  June  11, 1995  and  July  1, 
1995. 

Trunkline  states  that  this  filing  is 
being  made  in  compliance  with  Section 
154.41(b)  of  the  Commission's 
Regulations.  The  revised  tariff  sheets 
reflect  updates  to  the  Index  of  Firm 
Customers. 

Trunkline  states  that  copies  of  this 
filing  are  being  mailed  to  affected 
shippers  and  interested  state  regulatory 
agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  vdth  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  3, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  die 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  ar  on  file 
with  the  Commission  and  are  available 
for  public  inspecion  in  the  Public 
Reference  Room. 
LoisD.CasheU. 
Secretary. 
(FR  Doc.  95-18895  Filed  8-1-95:  8:45  am] 


BHJJNO  COOE  t717-01-M 


[Docket  No.  ER95-1358-000] 

Wisconsin  Energy  Company  and 
Northern  States  Power  Company; 
Notice  of  Rling 

July  27, 1995. 

Take  notice  that  on  July  10, 1995, 
Wisconsin  Energy  Company  and 
Northern  States  Power  Company 
tendered  for  filing  two  transmission 
service  tariffs:  A  Network  Integration 
Service  Tariff,  and  a  Point-to-Point 
Transmission  Service. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procediue  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  August  28, 1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  willing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  area  available  for 
public  inspection. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  95-1895»  Filed  8-1-95;  8:45  am) 

BILUNO  CO0€  STir-^l-M 


Office  of  Hearing  and  Appeals 

Cases  Filed;  During  the  Weeic  of  June 
26  Through  June  30, 1995 

During  the  Week  of  June  26  through 
June  30, 1995,  the  appeals  and 
applications  for  other  relief  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  Submissions 
inadvertently  omitted  fit)m  earlier  lists 
have  also  been  included. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  D.C.  20585. 

Dated:  July  26, 1995. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 


UST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  June  26  through  June  30, 1995] 


Date 


June  23, 1995 


Name  And  Locatnn  Of  Appficant 


General  Equities,  Inc.,  Washington.  D.C. 


June  26. 1995  .    Frushauf  Trailer   Corporation.   Cleveiaod 
Ohio. 


June  29, 1995  . 


June  26.  1995 


June  28, 1995 


Case  No. 


RR304-O1 


RR321-184 


Type  of  Submisskm 


Richland    Operattons    Office.     Richland. 
Washington. 


Simmons  Oil  Corp..  Washington.  D.C 


AH)uquerque  Operatkxw  Office,  Albuquer- 
que. New  Mexico. 


VSO-0044 


RD326-323 


VSA-0018 


Request  for  Modification/Rescission  in  the  Aroo  Refund 
Proceeding.  If  Granted:  The  Febaiary  23.  1995  Ded- 
skm  and  Order.  Case  Number  RR304-31.  issued  to 
General  Equities,  Inc.  wouW  be  modified  regarding  the 
limi's  application  for  refund  submitted  in  the  ARCO  re- 
fund proceeding. 

Request  for  Modification/Rescission  in  the  Texaco  Refund 
Proceeding.  If  Granted:  The  May  16.  1996  Dismissal. 
Case  No.  RF321 -20350.  issued  to  Freuhauf  Trailer 
Corporation,  would  be  modified  regarding  the  fimi's  ap- 
plkatton  for  refund  submitted  in  the  Texaco  Behmd 
Proceeding. 

Request  for  Hearing  under  10  CFR  Part  710.  If  Granted: 
An  indivkjual  vAnse  security  clearance  was  suspended 
by  the  Richland  Operations  Offfce  wouW  receive  a 
hearing  under  10  CFR  Part  710. 

Motion  for  Discovery.  If  Granted:  Discovery  wouW  be 
granted  to  Simmons  Oil  Corporalkxi  in  connection  with 
the  statement  of  objections  submitted  in  response  to  a 
proposed  decision  that  tentatively  denied  the  fimi's  re- 
quest for  a  refund  based  upon  alleged  overcharges 
made  by  the  Tesoro  Petroleum  Corporatk>n. 

Request  for  Review  of  Opinion  under  10  CFR  Part  710.  If 
Granted:  The  June  16,  1995  Opinion  of  an  Office  of 
Hearings  and  Appeals  Hearing  Officer,  Case  No.  VSO- 
0018.  woukl  be  reviewed  at  the  request  of  an  individual 
whose  security  clearance  was  suspended  by  the  Albu- 
querque Operations  Office. 
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UsT  OF  Cases  Received  by  the  Office  of  hearings  and  Appeals— Continued 

[Week  of  June  26  through  June  30.  1995] 


Date 


June  28,  1995 


June  28,  1995 


June  30. 1995 


Name  And  Location  Of  Applicant 


Altxjqerque  Operations  Office.  Albuquer- 
que. New  Mexico. 


Crock  Texaco.  Crock  Texaco  Service, 
Crock  Texaco  Service  La  Mesa.  Califor- 
nia. 


HertMrt  Easterly.  Crossville.  Tennessee 


Case  No. 


VSO-0045 


RR321-186. 
RR321-187. 
RR321-188 


VFA-0054 


Type  of  Sut>mission 


Request  for  Hearing  under  10  CFR  Part  710.  If  Granted: 
An  individual  whose  security  clearance  was  suspended 
by  the  Albuquerque  Operations  Office  woukl  receive  a 
hearing  under  10  C.F.R.  Part  710. 

Requests  for  Modification/Rescission  in  the  Texaco  Re- 
fund Proceeding.  If  Granted:  The  June  15,  1995  Dis- 
missal. Case  Nos.  RF321-19894,  RF321-19895  and 
RF321 -19896,  issued  to  Crock  Texaco,  Crock  Texaco 
Service  and  Crock  Texaco  Service  woukj  be  modified 
regarding  the  firm's  applicatk>n  for  refund  submitted  in 
the  Texaco  Refund  Proceeding. 

Appeal  of  an  Informatkxi  Request  Denial.  If  Granted:  Ttie 
Freedom  of  Informatkxi  Request  Denial  Issued  t>y  the 
DOE  Office  of  Inspector  General  wouM  be  rescinded, 
and  Herbert  Easteriy  would  receive  access  to  certain 
DOE  Information. 


Date  Received 


6/26/95 

6/26/95  thru  6/30/95 
6/26/95  thm  6/30/95 
6/26/95 


Refund  Applications  Received 

[June  26  through  June  30.  1995] 
Name  of  Refund  Proceeding/Name  of  Refund  /Vpplk»tk>n 

Supplemental  crude  refunds 

ARCO  refund  applications  ». 

Cmde  oil  refund  applications  RG272-362  thru  RG272-492.. 

Supplemental  crude  refunds 

Texaco  refund  apptnations 


Case  Number 


RB272-7  thru  RB272-1 1 . 
RF304-15472  thru  RF304-15478. 

RK272-499  thai  RK272-528. 
RF321-21076  thm  RF321-21079. 


|FR  Doc.  95-19029  Filed  8-1-95;  8:45  am] 
BILUNQ  CODE  6450-01-P 


Notice  of  cases  Filed;  Weei(  of  June  5 
through  June  9, 1995 

During  the  Week  of  Jime  5  through 
Jime  9. 1995.  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 


and  Appeals  of  the  Department  of 
Energy.  Submissions  inadvertently 
omitted  from  earlier  lists  have  also  been 
included. 

Under  DOE  procedural  regulations.  10 
CFR  Part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  conunents 
on  the  application  writhin  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 


notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  v«rith  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy,  Washington,  D.C.  20585.  July 
26. 1995. 

Dated:  July  26, 1995. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  June  5  to  June  9. 1995] 


Date 


Name  and  kx^ation  of  applicant 


Case  No. 


Type  of  sut)missk)n 


6/6/95 


07/95 


Kanab  Texaco,  Kanab,  Utah 


6/7/95 
6/9/95 


O^  Rkige  Operatkxis  OWce,  Oak  Rklge. 
Tennessee. 


Oakland  Operations  Office.  Oakland,  Cali- 
fomia. 

Albuquerque  Operatk>ns  Office.  Albuquer- 
que. New  Mexico. 


RR321-183 

VSA-0014 

VSO-0039 
VSO-0040 


Modification/Rescission  First  Stage.  If  granted:  The  May 
12.  1995  Dismissal  Letter,  Case  Number  RF321-6331, 
issued  to  Kanab  Texaco  wouk]  be  modified  regarding 
the  firm's  applk^ation  for  refund  submitted  in  tfie  Texaco 
refund  proceeding. 

Request  for  Review  of  Opinion  under  10  C.F.R.  Part  710. 
If  granted:  The  May  8,  1995  Opinion  of  the  Office  of 
Hearings  and  Appeals,  Case  No.  VSO-0014,  would  be 
reviewed  at  the  request  of  an  Indivklual  emptoyed  at 
Oak  RkJge  Operations  Office. 

Request  for  hearing  under  10  C.F.R.  Part  710.  If  granted: 
An  individual  employed  at  Oakland  Operatk>ns  Offk^e 
woukJ  receive  a  hearing  under  10  C.F.R.  Part  710. 

Request  for  Hearing  under  10  C.F.R.  Part  710.  If  granted: 
An  individual  employed  at  Albuquerque  Operations  Of- 
fice woukl  receive  a  hearing  under  10  C.F.R.  Part  710. 
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LST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

(Week  of  June  5  to  June  9, 1995] 


Date 


6/G/95 


e/S/95... 
6/5«5  .... 


Name  and  location  of  applicant 


Munir  A.  Malik,  Hartford,  Connecticut 


Attxx^uerque  Operatkxis  Office,  Albuquer- 
que, New  Mexico. 

Sangre  deCristo  Animal  Protection,  Inc..  Al- 
buquerque, New  Mexico. 


Case  No. 


VFA-0048 

VSO-0038 
VFA-0047 


Type  of  sutynission 


Appeal  of  an  Infomiation  Request  Denial.  If  granted:  The 
May  2,  1995  Freedom  of  Information  Request  Denial  is- 
sued by  Altxxjuerque  Operations  Office  would  be  re- 
scinded, arxJ  Munir  A.  Malik  woukl  receive  access  to 
certain  Department  of  Energy  informatk)n. 

Request  for  Hearing  under  10  C.F.R.  Part  710.  If  granted: 
An  individual  emptoyed  at  Albuquerque  Operations  Of^ 
ftee  wouW  receive  a  hearing  under  10  C.F.R.  Part  710. 

Appeal  of  an  Infomiatron  Request  Denial.  If  granted:  The 
April  27,  1995  Freedom  of  Information  Request  Denial 
issued  by  the  U.S.  Department  of  Energy  wouW  be  re- 
scinded, and  Sangre  deCristo  Animal  Protection,  Inc. 
wouW  receive  access  to  certain  DOE  information. 


Date  received 

3/17/95  thru  6««5 

6/5/95  thnj  6/9/95 

6/5«5 

6/7/95 

6/8/95  .„ 

6/9/95... 


REFUND  Applications  Received 

{Week  of  June  5  to  June  9, 1995] 
Name  of  refund  proceedings/name  of  refund  appikatkm 

Supplemental  Crude  /\pplicatk>ns 

Crude  Oil  Refund  Applications  _ 

State  Escrow  Distribution 

CItronelle  Refunds  Appttcations !!.!."!!"!!!!!!!!!!!!"."!!!!!!! 

Texaco  Refund  Appficatkxis ."!!!!."!!""!!!!"!!!!! 

Supplemental  Cmde  Refunds 


Case  No. 


RK272-204  thru  RK272- 

317 
RG272-296  thru  RG272- 

316 
RF302-16 

RF345-41  thru  RF345-43 
RF321-21072  thm  RF321- 

21074 
RB272-5 


(FR  Doc.  95-19030  Filed  8-1-95;  8:45  am] 
MLUNQ  CODE  M8fr.«1-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

Office  of  Research  and  Development; 
Ambient  Air  Monitoring  Reference  and 
Equivalent  Methods;  Reference  and 
Equivalent  Method  Designations 

Notice  is  hereby  given  that  EPA,  in 
accordance  with  40  CFR  part  53,  has 
designated  two  additional  equivalent 
methods  and  one  additional  reference 
method  for  ambient  air  monitoring.  One 
of  the  equivalent  methods  is  for  the 
measurement  of  ambient  concentrations 
of  ozone  and  the  other  is  for  the 
measurement  of  ambient  concentrations 
of  lead.  The  reference  method  is  for  the 
measurement  of  ambient  concentrations 
of  carbon  monoxide. 

The  new  equivalent  method  for  ozone 
is  an  automated  method  (analyzer) 
which  utilizes  the  measurement 
principle  based  on  absorption  of 
ultraviolet  radiation  by  ozone  at  a 
wavelength  of  254  nm.  This  new 
designated  method  is  identified  as 
follows: 

EQOA-0895-105,  "Environment  S.A. 
Model  Q341M  UV  Photometric 
Ozone  Analyzer,"  operated  on  a  full 


scale  range  of  0-500  ppb,  at  any 
temperature  in  the  range  of  15°  C  to 
35°  C,  with  the  response  time  set  to 
50  seconds,  and  with  or  without 
any  of  the  following  options: 

(1)  Internal  Ozone  Generator 

(2)  Span  External  Control 

(3)  RS232-422  Serial  Interface 

(4)  Internal  Printer 

Note:  In  addition  to  the  standard  U.S. 
electrical  power  voltage  and  frequency  (115 
Vac,  60  Hz),  this  analyzer  is  approved  for 
use,  with  proper  factory  configuration,  on  50 
Hertz  line  frequency  at  any  of  the  following 
voltage  ranges:  105-125  Vac  (115  V  nominal) 
or  210-250  Vac  (230  V  nominal). 

This  method  is  available  from 
Environmental  S.A.,  111,  bd 
Robespierre,  78300  Poissy,  France  or 
from  Environment  U.S.A.,  570  Higuera 
Street,  Suite  25,  San  Luis  Obispo,  CA 
93401.  A  notice  of  receipt  of  application 
for  this  method  appeared  in  the  Federal 
Register.  Volume  60,  Number  111,  June 
9, 1995,  page  30535. 

The  new  reference  method  for  carbon 
monoxide  is  an  automated  method 
(analyzer)  which  utilizes  a  cross  flow 
modulated  version  of  the  measurement 
principle  (non-dispersive  infrared 
(NDIR)  photometry)  and  the  calibration 
procedtire  specified  in  appendix  C  of  40 
CFR  part  50.  The  new  designated 
method  is  identified  as  follows: 


RFCA-0895-106,  "Horiba  Instruments 
Incoiporated.  Model  APMA-360 
Ambient  Carbon  Monoxide 
Monitor,"  operated  on  the  0-50 
ppm  range,  with  the  Line  Setting  set 
to  "MEASURE",  with  the  Analog 
Output  set  to  "MOMENTARY 
VALUE",  and  with  or  without  the 
optional  Rack  Moimting  Plate  and 
Side  Rails. 

Note:  In  addition  to  the  standard  U.S. 
electrical  power  voltage  and  frequency  (115 
Vac,  60  Hz),  this  analyzer  is  approved  for 
use,  with  proper  factory  configuration,  on  50 
Hertz  line  frequency  at  any  of  the  following 
voltage  ranges:  100-115  Vac  and  220-240 
Vac. 

This  method  is  available  from  Horiba 
Instruments  Incorporated.  17671 
Armstrong  Avenue,  Irvine,  CA  92714.  A 
notice  of  receipt  of  application  for  this 
method  appeared  in  the  Federal 
Register,  Volume  60,  Niunber  111.  Jime 
9. 1995,  page  30535. 

A  test  analyzer  representative  of  each 
of  these  methods  has  been  tested  by  the 
respective  applicant,  in  accordance  with 
the  test  procediu-es  specified  in  40  CFR 
part  53.  After  reviewing  the  results  of 
these  tests  and  other  information 
submitted  by  the  applicants,  EPA  has 
determined,  in  accordance  with  part  53, 
that  these  methods  should  be 
designated,  respectively,  as  an 
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equivalent  method  and  a  reference 
method. 

The  new  equivalent  method  for  the 
determination  of  lead  in  suspended 
particulate  matter  collected  from 
ambient  air  uses  a  graphite  furnace 
atomic  absorption  method  and  is 
identified  as  follows: 
EQL-0895-107.  "Determination  of  Lead 
Concentration  in  Ambient 
Particulate  Matter  by  Flameless 
(Graphite  Furnace)  Atomic 
Absorption  (City  of  Houston, 
Texas)." 
The  applicant's  request  for  an 
equivalent  method  determination  for  the 
above  method  was  received  on  May  23, 
1995.  This  method  has  been  tested  by 
the  applicant,  the  Health  and  Human 
Services  Department  of  Houston,  Texas, 
in  accordance  with  the  test  procedures 
prescribed  in  40  CFR  part  53.  After 
reviewing  the  results  of  these  tests  and 
other  information  submitted  by  the 
applicant,  EPA  has  determined,  in 
accordance  with  part  53,  that  this 
method  should  be  designated  as  an 
equivalent  method. 

This  method  uses  the  sampling 
procedure  specified  in  the  reference 
method  for  the  determination  of  lead  in 
suspended  particulate  matter  collected 
from  ambient  air  (43  FR  46258).  Lead  in 
the  particulate  matter  is  solubilized  by 
extraction  with  nitric  acid  facilitated  by 
heat.  The  lead  content  of  the  sample  is 
analyzed  by  a  Perkin  Elmer  HGA 
graphite  furnace  with  Zeeman 
background  correction  and  AS-40 
Autosampler.  Technical  questions 
concerning  the  method  should  be 
directed  to  the  City  of  Houston,  Health 
and  Hiunan  Services  Department, 
Enviroiunental  Chemistry  Service,  1115 
S.  Braeswood,  Houston,  Texas  77030. 

The  information  submitted  by  the 
three  applicants  wrill  be  kept  on  file  at 
EPA's  National  Exposiue  Research 
Laboratory,  Research  Triangle  Park, 
North  Carolina  27711  and  will  be 
available  for  inspection  to  the  extent 
consistent  with  40  CFR  part  2  (EPA's 
regulations  implementing  the  Freedom 
of  Information  Act). 

As  a  designated  reference  or 
equivalent  method,  each  of  these 
mjBthods  is  acceptable  for  use  by  States 
and  other  air  monitoring  agencies  under 
the  requirements  of  40  CFR  part  58, 
Ambient  Air  QuaUty  Surveillance.  For 
such  purposes,  each  method  must  be 
used  in  strict  accordance  with  the 
operation  or  instruction  manual 
associated  with  the  method  or  the 
procedures  and  specifications  provided 
in  the  method  description  and  subject  to 
any  limitations  (e.g.,  operating 
temperatiu*  range)  specified  in  the 


applicable  designation  (see  description 
of  the  methods  above).  Vendor 
modifications  of  a  designated  method 
used  for  purposes  of  part  58  are 
permitted  only  with  prior  approval  of 
EPA,as  provided  in  part  53.  Provisions 
concerning  modification  of  such 
methods  by  users  are  specified  under 
Section  2.8  of  Appendix  C  to  40  CFR 
part  58  (Modifications  of  Methods  by 
Users). 

In  general,  a  designation  applies  to 
any  analyzer  which  is  identical  to  the 
analyzer  described  in  the  designation.  In 
some  cases,  similar  analyzers 
manufactured  prior  to  the  designation 
may  be  upgraded  (e.g.,  by  minor 
modification  or  by  substitution  of  a  new 
operation  or  instruction  manual)  so  as  to 
be  identical  to  the  designated  method 
and  thus  achieve  designated  status  at  a 
modest  cost.  The  manufacturer  should 
be  consulted  to  determine  the  feasibility 
of  such  upgrading.  States  or  other 
agencies  using  a  graphite  furnace  atomic 
absorption  method  that  employs 
procediues  and  specifications 
significantly  different  from  those  in 
method  EQL-0895-107  must  seek 
approval  for  their  particular  method 
under  the  provisions  of  Section  2.8  of 
Appendix  C  to  40  CFR  part  58 
(Modification  of  Methods  by  Users)  or 
may  seek  designation  of  such  a  method 
as  an  equivalent  method  under  the 
provisions  of  40  CFR  part  53. 

Part  53  requires  that  sellers  of 
designated  method  analyzers  comply 
with  certain  conditions.  These 
conditions  are  given  in  40  CFR  53.9  and 
are  summarized  below: 

(1)  A  copy  of  the  approved  operation 
or  instruction  manual  must  accompany, 
the  analyzer  when  it  is  delivered  to  the 
ultimate  purchaser. 

(2)  The  analyzer  inust  not  generate 
any  unreasonable  hazard  to  operators  or 
to  the  environment. 

(3)  The  analyzer  must  function  within 
the  limits  of  the  performance 
specifications  given  in  Table  B-1  of  part 
53  for  at  least  one  year  after  deUvery 
when  maintained  and  operated  in 
accordance  with  the  operation  manual. 

(4)  Any  analyzer  ofiered  for  sale  as  a 
reference  or  equivalent  method  must 
bear  a  label  or  sticker  indicating  that  it 
has  been  designated  as  a  reference  or 
equivalent  method  in  accordance  with 
part  53. 

(5)  If  such  an  analyzer  has  two  or 
more  selectable  ranges,  the  label  or 
sticker  must  be  placed  in  close 
proximity  to  the  range  selector  and 
indicate  which  range  or  ranges  have 
been  included  in  the  reference  or 
equivalent  method  designation. 

(6)  An  applicant  who  offers  analyzers 
for  sale  as  reference  or  equivalent 


methods  is  required  to  maintain  a  list  of 
ultimate  purchasers  of  such  analyzers 
and  to  notify  them  within  30  days  if  a 
reference  or  equivalent  method 
designation  applicable  to  the  analyzer 
has  been  canceled  or  if  adjustment  of 
the  analyzer  is  necessary  under  40  CFR 
53.11(b)  to  avoid  a  cancellation. 

(7)  An  applicant  who  modifies  an    - 
analyzer  previously  designated  as  a 
reference  or  equivalent  method  is  not 
permitted  to  sell  the  analyzer  (as 
modified)  as  a  reference  or  equivalent 
method  (although  he  may  choose  to  sell 
it  without  such  representation),  nor  to 
attach  a  label  or  sticker  to  the  analyzer 
(as  modified)  imder  the  provisions 
described  above,  imtil  the  applicant  has 
received  notice  imder  40  CFR  53.14(c) 
that  the  original  designation  or  a  new 
designation  applies  to  the  method  as 
modified,  or  imtil  the  applicant  has 
appUed  for  and  received  notice  imder 
40  CFR  53.8(b)  of  a  new  reference  or 
equivalent  method  determination  for  the 
analyzer  as  modified. 

Aside  from  occasional  breakdowns  or 
malfunctions,  consistent  or  repeated 
noncompUance  with  any  of  these 
conditions  should  be  reported  to: 
Director,  National  Exposure  Research 
Laboratory,  Air  Measurements  Research 
Division  (MD-78A),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  North  Carolina  27711. 

Designation  of  these  reference  and 
equivalent  methods  is  intended  to  assist 
the  States  in  establishing  and  operating 
their  air  quality  surveillance  systems 
under  part  58.  Technical  questions 
concerning  any  of  the  methods  should 
be  directed  to  the  applicant.  Additional 
information  concerning  this  action  may 
be  obtained  from  Frank  F.  McElroy,  Air 
Measurements  Research  Division  (MD- 
77),  National  Exposiu^  Research 
Laboratory,  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711.  (919)  541- 
2622. 

I.K.  Alexander, 

Acting  Assistant  Administrator  for  Research 
and  Development. 
(FR  Doc.  95-18984  Filed  8-1-95;  8:45  am) 

BILUNQ  CODE  t560-60-M 


Add  Rain  Division 
[FRL-5269-4] 

Acid  Rain  Provisions 

agency:  Environmental  Protection 

Agency, 

ACTION:  Notice. 

SUMMARY:  EPA  today  announces  the 
allocation  of  allowances  to  small  diesel 
refineries  for  desulfurization  of  fuel 
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during  1994,  plus  additional  allocations 
for  desulfurization  from  October  1, 1993 
through  December  31, 1993.  The 
eligibility  for  and  calculation  of 
allowances  to  small  diesel  refineries  is 
in  accordance  with  Section  410(h)  of  the 
Clean  Air  Act,  implemented  at  40  CFR 
part  73,  subpart  G,  and  the  notice 
published  at  60  FR  14836,  March  21. 
1995. 

FOR  FURTHER  INFORKUTION  CONTACT: 
Kathy  Barylski,  EPA  Acid  Rain  Division 
(6204J),  401  M  St.,  SW,  Washington  DC; 
telephone  (202)  233-9074. 
SUPPI^MEMTARY  INFORMATION:  EPA's 
Acid  Rain  Program  was  estabhshed  by 
Title  IV  of  the  Clean  Air  Act 
Amendments  of  1990  (CAAA)  to  reduce 
add  rain  in  the  continental  United 
States.  The  Add  Rain  Program  will 
achieve  a  50  percent  reduction  in  sulfur 
dioxide  (SOj)  emissions  from  utility 
units.  The  SO2  reduction  program  is  a 
flexible  market-based  approach  to 
environmental  management.  As  part  of 

Refiner 


this  approach,  EPA  allocates 
"allowances"  to  afi^ected  utility  units. 
Each  allowance  is  a  limited 
authorization  to  emit  up  to  one  ton  of 
S02-  At  the  end  of  each  calendar  year, 
each  unit  must  hold  allowances  in  an 
amount  equal  to  or  greater  than  its  SO2 
emissions  for  the  year.  Allowances  may 
be  bought,  sold,  or  transferred  between 
utiUties  and  other  interested  parties. 
Those  utility  units  whose  annual 
emissions  are  likely  to  exceed  their 
allocations  may  install  control 
technologies  or  switch  to  cleaner  fuels 
to  reduce  SO2  emissions  or  buy 
additional  allowances. 

Section  410(h)  of  the  Qean  Air  Act 
provides  allowances  for  small  diesel 
refineries  that  desuliurize  diesel  fuel 
from  October  1, 1993  through  December 
31, 1999.  Small  refineries  are  not 
otherwise  affected  by  the  Acid  Rain 
Program  and  do  not  need  the  allowances 
to  comply  with  any  provision  of  the 
Clean  Air  Act.  Thus,  the  allowances 


serve  as  a  finandal  benefit  to  small 
diesel  refineries  desulfurizing  diesel 
fuel.  On  July  7, 1994,  EPA  announced 
the  first  allocation  of  allowances  under 
the  small  diesel  refinery  prc^ram. 

In  late  1994.  EPA  was  informed  by 
sevwal  refiners  that  there  was  confiision 
regarding  eligibiUty  for  the  program.  To 
resolve  the  confusion,  EPA  provided 
notice  on  March  21, 1995  (60  FR  14836) 
that  extended  the  submittal  date  for 
requesting  allowances  for 
desulfuri^tion  in  1993  and  in  1994 
until  May  15. 1995. 

The  following  table  fists  1,458 
allowances  to  be  allocated  to  five 
eUgible  refineries  for  desulfiuization 
from  October  1, 1993  through  December 
31, 1993.  These  refineries  and 
allowances  are  in  addition  to  the  7,944 
allowances  allocated  in  1994  to  fifteen 
refiners  (see  59  FR  34811,  July  7, 1994). 
bringing  the  total  number  of  allowances 
allocated  to  9.402.  The  allowances  have 
a  compliance  year  of  1995. 


Big  West  OH 

Crysen 

Hunt  

La  Gloria  

WHco 


Refinery  name  or  location 


Flying  J 

Woods  Cross,  Utah  ... 
Tuscaloosa,  Alat>anrta 

Crown , 

Golden  Bear  ._ 


Allocation 


303 
162 
580 
400 
13 


The  foUowing  table  lists  the  allowances  allocated  to  eUgible  small  diesel  refineries  for  desulfurizaUon  in  1994 
A  total  of  28215  allowances  are  allocated  to  19  refiners.  These  allowances  have  a  compUance  year  of  1995. 


Refirier 


Big  West  OU  .. 

Cenex  

Crysen 

FrorrtJer 

Gary  Williams 

Giant  

Holly 


Hurt  

Kem  

La  Gloria  .., 

Lion  

Paramourt 
Pennzoil  .... 


Powerine 

Pride 

Sinclair  ... 


U.S.  Oil  &  Refining 

Witco 

Wyoming  Refining  ., 


Refinery  name  or  location 


Flying  J 

Laurel,  Montana  

Woods  Cross.  Utah  .... 
Cheyenne,  Wyomtr>g  ., 

Bloomfield  ..„ 

Ciniza  

Lea  _ 

Navajo 

Montana  

Tuscaloosa,  Alat>ama  . 
Bakersfield,  California 

Crown  

El  Dorato  

Paramount,  California 

Atlas  

Roosevelt  

Santa  Fe  Springs 

At)ilene,  Texas  „. 

Little  America  

Sinclair,  Wyoming  

Tulsa,  Oklahoma 

Tacoma,  Washington  . 

Golden  Bear 

Denver,.  Colorado 


Allocation 


1230 
1500 

278 
1500 
1232 
1275 
1438 
1479 

334 
1500 
1500 
1500 
1500 
1500 
1500 

214 
1500 
1263 
1362 
1500 
1500 

936 
51 

623 


Federal  Register  /  Vol.  60,  No.  148  /  Wednesday,  August  2,  1995  /  Notices  39385 


Requests  for  allowances  for 
desulfurization  during  1995  are  due  no 
later  than  April  1, 1996.  Allowances 
allocated  in  1996  will  have  a 
compliance  year  of  1996. 

Dated:  July  27, 1995. 
Paul  M.  Stolpman, 

Director,  Office  of  Atmospheric  Progrbms. 
(FR  Doc.  95-18989  Filed  8-1-95;  8:45  am] 

BILUNO  CODE  666ft-60-P 


[FRL-S27(M] 

Maryland:  Final  Detennlnation  of 
Adequacy  of  the  State's  Municipal 
Solid  Waste  Landfill  Permitting 
Program 

AGENCY:  Environmental  Protection 
Agency  (Region  ID). 

ACTION:  Notice  of  Final  Determination  of 
Partial  Program  Adequacy  for  the  State 
of  Maryland's  Application. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
states  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  part  258). 
RCRA  section  4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  states  have 
adequate  "permit"  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedm^s  by  which  EPA 
will  approve,  or  partially  approve,  state/ 
tribal  landfill  permit  programs.  The 
Agency  intends  to  approve  adequate 
state/tribal  MSWLF  permit  programs  as 
applications  are  submitted.  Thus,  these 
approvals  are  not  dependent  on  final 
promulgation  of  the  STIR.  Prior  to 
promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition,  states/tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
state/tribal  permit  programs  provide 
interaction  between  the  state/tribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operators  located  in  state/tribal 
areas  with  approved  permit  programs 
can  use  the  site-specific  flexibility 


provided  by  40  CFR  part  258  to  the 
extent  the  state/tribal  permit  program 
allows  such  flexibility.  EPA  notes  that 
regardless  of  the  approval  status  of  a 
state/tribe  and  the  permit  status  of  any 
faciUty,  the  federal  landfill  criteria  will 
apply  to  all  permitted  and  unpermitted 
MSWLF  facihties. 

The  State  of  Maryland,  through  the 
Maryland  Department  of  the 
Environment  (MDE),  applied  for  a 
determination  of  adequacy  under 
section  4005  of  RCRA.  EPA  has 
reviewed  Maryland's  MSWLF  permit 
program  application  and  proposed  a 
determination  on  March  21, 1995,  that 
Maryland's  MSWLF  permit  program  is 
adequate  to  ensure  compliance  with  a 
major  portion  of  the  revised  MSWLF 
Criteria,  as  described  below.  EPA  is 
today  issuing  a  final  determination  that 
the  State  of  Maryland's  program  is 
adequate  for  partial  approval. 
EFFECTIVE  DATE:  The  determination  of 
adequacy  for  the  State  of  Maryland  shall 
be  effective  immediately. 
FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
EPA  Region  III,  841  Chestaut  Building, 
Philadelphia,  Pennsylvania  19107,  Attn: 
Mr.  Andrew  Uricheck,  mailcode 
(3HW50),  telephone  (215)  597-7936. 

SUPPLEMENTARY  INFORMATION: 

A.  Baclcground 

On  October  9, 1991.  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  states  to  develop  permitting 
programs  that  incorporate  the  Federal 
Criteria  imder  40  CFR  part  258.  Subtitle 
D  also  requires  in  section  4005  that  EPA 
determine  the  adequacy  of  state 
municipal  solid  waste  landfill  permit 
programs  to  ensure  that  facilities 
comply  with  the  revised  Federal 
Criteria.  To  fulfill  this  requirement,  the 
agency  has  drafted  and  is  in  the  process 
of  proposing  a  State/Tribal 
Implementation  Rule  (STIR).  The  rule 
vdll  specify  the  requirements  which 
state/tribal  programs  must  satisfy  to  be 
determined  adequate. 

EPA  intends  to  approve  state/tribal 
MSWLF  permit  programs  prior  to  the 
promulgation  of  STIR.  EPA  interprets 
the  requirements  for  states  or  tribes  to 
develop  "adequate"  programs  for 
permits  or  other  forms  of  prior  approval, 
as  imposing  several  minimum 
requirements.  First,  each  state/tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  criteria.  Next,  the  state/tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 


to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  state/tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Finally,  EPA  believes  that  the  state/ tribe 
must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  will  determine  whether 
state/tribal  programs  are  "adequate" 
based  on  the  criteria  outlined  above. 

B.  State  of  Maryland 

On  August  26,  1993,  MDE  submitted 
an  application  for  adequacy 
determination  for  its  MSWLF  permit 
program.  On  March  21, 1995.  EPA 
published  a  tentative  determination  of 
adequacy  for  most  of  the  Maryland 
program,  as  described  in  detail  below. 
Further  backgroimd  on  the  tentative 
determination  of  adequacy  appears  at 
Vol.  60,  No.  54  Federal  Register  14938- 
14941,  March  21, 1995. 

A  public  conmient  period  began  on 
March  21, 1995.  and  ended  on  May  19. 
1995.  As  annoimced  in  the  notice  of 
tentative  determination,  a  public 
hearing  was  held  on  May  17, 1995,  in 
Baltimore,  MD.  Few  people  requested 
the  opportimity  to  speak  or  offered 
public  comments  at  the  public  hearing. 

In  the  State's  application  for  an 
adequacy  determination,  Maryland 
dociunented  non-regulatory  revisions  to 
many  portions  of  their  existing  program 
which  had  not  fully  met  the  Federal 
requirements  in  EPA's  40  CFR  Part  258. 
EPA  tentatively  determined  in  the 
March  21, 1995  Federal  Register  that 
these  changes,  as  described  below, 
allowed  Maryland's  MSW  landfill 
permitting  program  to  be  eligible  for 
EPA  approval  as  ensuring  compUance 
with  40  CFR  Part  258.  Those  portions  of 
the  Maryland  municipal  solid  waste 
landfill  permitting  program  proposed  to 
be  eligible  for  partial  approval  are  as 
follows: 

Subpart  A — General 

The  existing  Maryland  requirements 
fully  comply  with  40  CFR  Section  258.1, 
Purpose,  Scope,  and  Applicability.  MDE 
permit  application  checklists  and 
internal  guidance  have  been  revised  to 
fully  incorporate  the  requirements  of 
§  258.2,  Definitions  and  §  258.3, 
Consideration  of  other  Federal  laws. 

Subpart  B — Location  Restrictions 

1.  The  existing  Maryland 
requirements  fully  comply  with 
§258.11,  Floodplains. 
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2.  MDE  permit  application  checklists 
and  internal  guidance  have  been  revised 
to  incorporate  the  requirements  of 
§  258.10,  Airport  Safety;  §  258.12. 
Wetlands;  §  258.13,  Fault  areas;  , 
§258.14,  Seismic  Impact  Zones;' 
§258.15,  Unstable  Areas;  and  §  258.16, 
Closiue  of  Existing  Landfill  Units. 

Subpart  C — Operating  Criteria 

1.  The  existing  Maryland 
requirements  fully  comply  with: 

§  258.20,  Hazardous  Waste  Exclusion; 
§  258.21,  Daily  Cover;  §  258.22,  Disease 
Vectors  Control;  §  258.24,  Air  Criteria; 
§  258.25,  Access  requirements;  and 
§  258.27,  Surface  Water  Requirements. 

2.  MDE  permit  application  checklists 
and  internal  guidance  have  been  revised 
to  incorporate  the  requirements  of: 

§  258.23,  Explosive  Gas  Control; 
§  258.26,  Run-On/Run-Off  Control 
Systems;  §  258.28,  Liquids  Restrictions; 
and  §  258.29,  Record  Keeping. 

Subpart  D— Landfill  Design 

1.  MDE  permit  application  checklists 
and  internal  guidance  have  been  revised 
to  incorporate  the  requirements  of  the 
§  258.40  design  criteria.  MDE  now 
reqiiires,  as  a  minimum  at  all  new  MSW 
landfills  and  expansions  to  existing 
landfills,  the  bottom  liner  system 
described  in  §  258.40  (b).  This  consists 
of  a  composite  liner  composed  of  an 
upper  synthetic  (plastic)  component  in 
direct  contact  with  a  lower  component 
at  least  two  feet  thick  made  of 
compacted  soil  (clay).  MDE  also  allows 
an  alternate  design  that  meets  the 
performance  standards  established  in 
§  258.40  (a)  and  (c).  MDE  requires  that 
conformance  be  demonstrated  through 
the  use  of  mathematical  modeling,  such 
as  the  Hydrologic  Evaluation  of  Landfill 
Performance  Model  (HELP)  and 
Multimedia  Exposure  Assessment 
Model  (MULTIMED).  MDE  has,  to  date, 
submitted  several  alternate  liner 
systems  to  EPA  under  the  40  CFR 
§  258.40(e)  Liner  Petition  Process, 
which  were  subsequently  approved, 
thereby  demonstrating  to  EPA  that  this 
process  is  successfully  in  place. 
Submittal  to  EPA  for  such  alternate  liner 
approvals  will  no  longer  be  required 
upon  EPA  final  approval  of  this  portion 
of  the  State's  program. 

Subpart  E— Ground-Water  Monitoring 
ana  Corrective  Action 

1.  The  previously  existing  Maryland 
requirements  for  groundwater  sampling 
and  corrective  action  were  in  need  of 
substantial  upgrading  to  meet  the  40 
CFR  Part  258  requirements.  Using 
existing  authorities,  MDE  is  requiring  all 
ciurent  landfill  operators  to  amend  their 
existing  ground-water  monitoring  plans 


to  meet  the  requirements  of  Subpart  E 
in  terms  of  monitoring  frequency  and 
coverage,  including  the  pollution 
parameters  listed  in  Appendices  I  and  II 
of  40  CFR  Part  258.  For  proposed 
facilities  and  changes  to  existing 
facilities,  MDE  has  amended  their 
application  forms  and  checklists  to 
require  the  preparation  and 
implementation  of  a  monitoring 
program  which  incorporates  the 
complete  EPA  requirements  (§§  258.50 
thru  258.55). 

2.  In  the  assessment  of  corrective 
measures,  selection  of  remedies,  and 
implementation  of  corrective  actions, 
MDE  will  use  the  EPA  regulations 
(§§258.56;  258.57;  258.58)  to  guide  their 
enforcement  actions. 

Subpart  F— Closure  and  Post-Closure 
Care 

1.  Closure  Criteria  (§  258.60)— 
Maryland  now  requires  flexible 
membrane  caps,  where  appropriate,  in 
accordance  with  the  EPA  regulations, 
and  is  implementing  the  closure  periods 
required. 

C  Public  Comments 

EPA  Region  III  received  the  following 
written  and/or  verbal  public  comments 
on  its  tentative  determination  of  full 
program  adequacy  approval  of  the 
Maryland  MSW  landfill  permitting 
program. 

Tne  first  commenter  questioned  if 
revisions  made  by  MDE  to  their  existing 
guidances,  checklists  and  procedures  to 
more  fully  comply  with  the  Federal 
requirements,  but  made  before  MDE 
regulations  were  revised,  were  in 
compliance  with  the  Maryland 
Administrative  Procediue  Act  (MAP A). 
This  issue  was  specifically  addressed  in 
a  December  15, 1994  letter  from  MDE  to 
EPA,  in  response  to  a  question  raised  by 
EPA.  MDE,  supported  by  a  statement 
fi-om  their  Attorney  General's  Office, 
and  referencing  several  specific  existing 
regulations,  took  the  position  that  their 
existing  regulations  allow  them 
flexibility  to  expand  their  checklists, 
procedures,  and  guidances  to  require 
additional  information  and/or  impose 
additional  conditions  on  persons 
applying  for  a  landfill  permit  in 
Maryland.  In  response  to  the 
commenter.  MDE  reiterated  this 
position  to  EPA  in  a  letter  dated  Jxme 
26, 1995.  Furthermore,  MDE  has 
formally  agreed  to  incorporate  these 
changes  in  their  regulations  as  soon  as 
possible,  thereby  satisfying  another 
concern  expressed  by  this  commenter. 

A  commenter  objected  to  MDE's 
commitment  to  specify  a  synthetic 
membrane  final  cover  whenever  the 
bottom  liner  permeability  is  less  than 


1x10-5  cm/sec,  since  this  would  be  far 
more  stringent  than  the  EPA 
requirements.  We  agree  that  this  is  more 
stringent  than  the  minimum  EPA 
requirements,  but  the  states  are  always 
bee  to  adopt  requirements  more 
stringent  than  the  federal  requirements. 
MDE,  in  a  letter  dated  June  26,  1995, 
agreed  vdth  this  commenter,  and  has 
revised  their  checklists  and  proposed 
regulations  to  conform  to  the  federal 
criteria  requiring  a  final  cover  of  no 
more  permeability  than  the  bottom 
liner.  Thus,  a  synthetic  cap  will  not  be 
required  imder  all  circumstances,  but 
only  when  the  bottom  liner  contains  a 
synthetic  liner  or  at  specific  sites  where 
the  State  believes  a  more  impervious 
cap  is  needed  to  protect  groundwater. 

This  same  commenter  stated  that  the 
MDE  checklists  for  groundwater 
monitoring  did  not  allow  the  owner/ 
operators  to  do  verification  sampling 
before  having  to  issue  a  notification  of 
the  finding  and  begiiming  assessment 
sampling,  if  a  statistical  increase  is 
found  under  detection  monitoring.  This 
again  is  more  stringent  than  the  EPA 
requirements.  MDE,  in  the  June  26, 1995 
letter  to  EPA,  agreed  with  this  statement 
also,  and  has  revised  their  permit 
review  checklists  to  adopt  the  federal 
criteria  more  exactly. 

This  same  commenter  noted  that  the 
ASTM  standard  for  a  minimum 
sampling  well  diameter  is  two  inches, 
while  the  MDE  requirement  is  four 
inches.  He  stated  diat  the  installation 
and  operation  of  a  four-inch  diameter 
well  was  obviously  more  expensive  than 
a  two-inch  well,  and  his  company  has 
successfully  been  using  two-inch  wells. 
EPA  does  not  prescribe  a  minimum  well 
diameter.  MDE's  response  was  that  state 
procedures  allow  a  permittee  to  request 
a  variance  to  the  four-inch  diameter 
requirement,  and,  in  fact,  they  have 
granted  such  variances  to  the 
commenter's  company  in  the  past. 
A  conunenter  mso  criticized  the 
requirement  to  analyze  groundwater 
samples  for  the  extensive  parameter  lists 
contained  in  Appendices  I  and  II,  and 
the  prohibition  of  field  filtering 
groundwater  samples.  Both  of  these 
issues  are  beyond  the  scope  of  this 
determination,  as  they  address  the  40 
CFR  258  regulations  as  issued.  This 
commenter  also  noted  that  his  company 
was  working  with  EPA  Headquarters 
over  its  concerns  on  the  field-filtering 
ban.  We  encourage  this  effort  as  the 
more  appropriate  means  to  affect  a 
change  in  the  EPA  requirements. 

A  conunenter  objected  to  the  MDE 
requirement  that  four  samples  be  taken 
to  establish  backgroimd  groundwater 
quahty  conditions.  EPA  requirements 
do  not  estabUsh  a  specific  number  of 
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samples  to  be  taken,  only  that  the 
nun^r  is  appropriate  to  the  statistical 
method  of  analysis  chosen.  MDE 
responded  in  the  June  26, 1995  letter  to 
EPA  that  they  agree,  and  have  revised 
their  permit  review  checklists  to  more 
specifically  reference  the  federal 
criteria. 

As  a  State's  regulations  and  statutes 
are  amended  to  comply  with  the  federal 
MSWLF  landfill  regulations, 
unapproved  portions  of  a  partially 
approved  MSWLF  permit  program  may 
be  approved  by  the  EPA.  "The  State  may 
submit  an  amended  application  to  EPA 
for  review  and  an  adequacy 
determination  will  be  made  using  the 
same  criteria  as  for  the  initial 
appUcation.  This  adequacy 
determination  will  be  pubUshed  in  the 
Federal  Register  and  will  summarize 
the  Agency's  decision  and  the  portion(s) 
of  the  State  MSWLF  permit  program 
affected.  It  will  also  provide  a  30-day 
pubUc  comment  period.  The  adequacy 
determination  will  become  effective 
sixty  (60)  days  following  publication  if 
no  adverse  comments  are  received.  U 
EPA  receives  adverse  comments  on  its 
adequacy  determination,  another 
Federal  Register  notice  will  be 
published  either  affirming  or  reversing 
the  initial  decision  while  responding  to 
the  pubhc  comments. 

To  ensure  compliance  with  all  of  the 
revised  Federal  Qiteria  and  to  obtain 
full  EPA  approval,  MDE  must  revise  the 
following  aspects  of  its  permit  program. 
Consequently,  these  portions  of  the 
Maryland  program  are  not  being 
proposed  for  approval: 

(1)  Post-Closure  Care  Requirements 
(§258.61)— MDE  must  amend  its 
existing  regulations  extending  the  post- 
closure  care  period  of  closed  landfills 
&t>m  a  minimum  of  5  years  to  30  years, 
with  the  flexibility  to  increase  or 
decrease  that  period  as  necessary  or 
demonstrated.  The  extension  of  the 
period  required  for  financial  assurance 
will  require  legislative  action.  The  State 
must  also  specifically  require  leachate 
collection  and  treatment,  as  well  as  gas 
and  groundwater  monitoring,  as  post- 
closure  care  requirements.  MDE  has 
committed  to  make  these  changes. 

(2)  Subpart  G— Financial  Assurance 
Criteria  (§§  258.70—258.74)— 
Maryland's  only  existing  financial 
assurance  requirements  are  limited  to 
the  posting  of  a  $5000  per  acre  closure 
bond,  and  even  this  requirement 
exempts,  by  statute,  local  governments, 
who  currently  operate  most  MSW 
landfills  in  Maryland.  To  comply  with 
Federal  requirements,  MDE  has 
committed  to  prepare  a  major  revision 
to  its  regulations,  adopting  the  financial 
assurance  requirements  in  40  CFR  part 


258  for  closiu«,  post-closure  care,  and 
corrective  action.  It  is  believed  that 
these  revisions  will  require  an  act  by  the 
Maryland  legislature  to  revise  the 
statute  exempting  local  governments 
from  financial  assurance  requirements. 
MDE  has  committed  to  submit  the 
required  legislation  for  consideration  at 
the  next  General  Assembly  session. 
Maryland  has  submitted  a  revised 
schedule,  in  a  letter  to  EPA  dated  June 
26, 1995,  for  completing  the  necessary 
changes  to  the  laws,  regulations,  and/or 
guidance  to  comply  with  the  remaining 
40  CFR  part  258  requirements.  This 
schedule  commits  to  revising  the 
remaining  portions  of  the  MDE  program 
not  cmrenUy  proposed  for  approval  and 
have  them  in  effect  by  December  20, 
1996.  Maryland  will  submit  an 
application  for  full  program  approval  to 
EPA  when  these  revisions  are  effective. 

D.  Decision 

Taking  into  consideration  the  public 
comments  received  as  a  result  of  our 
tentative  determination,  and  several 
revisions  made  to  the  MDE  program  as 
a  result  thereof,  we  conclude  that  the 
State  of  Maryland's  appUcation  for 
adequacy  determination  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly, 
Maryland  is  granted  a  determination  of 
adequacy  for  partial  approval  of  its 
mimicipal  solid  waste  permit  program, 
for  those  portions  of  their  program  as 
described  above. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  Section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  Part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
explained  in  the  preamble  to  the  final 
MSWLF  criteria,  EPA  expects  that  any 
owner  or  operator  complying  with 
provisions  in  a  state/tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compUance  with  the  Federal 
Criteria.  See  56  FR  50978,  50995 
(October  9, 1991). 

Today's  action  takes  effect  on  the  date 
of  publication.  EPA  believes  it  has  good 
cause  under  section  553(d)  of  the 
Administrative  Procedure  Act,  5  U.S.C 
553(d),  to  put  this  action  into  effect  less 
than  30  days  after  publication  in  the 
Federal  Register.  All  of  the 
requirements  and  obligations  in 
Maryland's  program  are  currently  in 
effect  as  a  matter  of  State  law.  EPA's 
action  today  does  not  impose  any  new 
requirements  with  which  the  regulated 
commimity  must  begin  to  comply,  nor 
do  these  requirements  become 
enforceable  by  EPA  as  federal  law. 
Consequently,  EPA  does  not  find  it 


necessary  to  give  notice  prior  to  making 
its  approval  effective. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  bom  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  notice,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  Section  2002, 400S  and  4010(c] 
of  the  Solid  Waste  Disposal  Act,  as  amended; 
42  U.S.C.  6912.  6945  and  6949(a)(c). 

Dated:  July  25, 1995. 
W.  Midiael  MoCabe, 
Regional  Administrator. 
(FR  Doc.  95-19002  Filed  8-1-95;  8:45  ami 
BiLUNQCOOE  (eefr-eo-p 


[OPP-180977;  FRL  4968-6] 

Cymoxanil;  Receipt  of  Application  for 
Emergency  Exemption,  Solicitation  of 
Public  Comment 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice. 

SUMIMARY:  EPA  has  received  a  specific 
exemption  request  from  the  New  Jersey 
Department  of  Environmental  Protection 
(hereafter  referred  to  as  the 
"Applicant")  to  use  the  pesticide 
cymoxanil  (CAS  57966-95-7)  to  treat  up 
to  6,500  acres  of  tomatoes  to  control 
metalaxyl-resistant  late  blight.  The 
Applicant  proposes  the  use  of  a  new 
(unregistered)  chemical;  therefore,  in 
accordance  with  40  CFR  166.24,  EPA  is 
soliciting  public  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  August  7,  1995. 
ADDRESSES:  Three  copies  of  vmtten 
comments,  bearing  the  identification 
notation  "OPP-180977,"  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resource  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 
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Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
lOPP-1809771.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  notice  may  be  filed  online  at  many 
Federal  Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  below  in  this  document. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  wiU  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  pubUc  inspection  in 
Rm.  1132.  Crystal  Mall  No.  2. 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
from  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  legal  hoUdays. 
FOR  FURTHER  INFORMA-nON  CONTACT:  By 
mailr  Libby  Pwnberton,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St,  SW..  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Floor  6,  Crystal  Station  #1, 
2800  jeffersen  Davis  Highway, 
ArUngton,  VA,  (703)  30a-8326;  e-maih 
pembert  on .  libby€tepamail .  epa.  gov . 
SUPPt-EMENTARY  INFORMATKX:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fxmgidde,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  state  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  AppUcant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  cymoxanil  on 
tomatoes  to  amtrol  late  blight. 
Information  in  accordance  with  40  CFR 
part  166  was  submitted  as  part  of  this 
request. 

Recent  failures  to  control  late  blight  in 
tomatoes  as  well  as  potatoes  with  the 
registered  fungicides,  have  been  caused 
almost  exclusively  by  immigrant  strains 
of  late  bUght  Phytophthom  infestans, 


which  are  resistant  to  the  control  of 
choice,  metalaxyl.  Before  the  immigrant 
strains  of  late  blight  arrived,  all  of  the 
strains  in  the  U.S.  were  previously 
controlled  by  treatment  with  metalaxyl. 
The  Applicants  state  that  presently, 
there  are  no  fungicides  registered  in  the 
U.S.  that  will  provide  adequate  control 
of  the  immigrant  strains  of  late  bUght. 
The  Applicant  states  that  cymoxanil  has 
been  shown  to  be  effective  against  these 
strains  of  late  bUght.  Cymoxanil  holds 
current  registrations  throughout  many 
European  countries  for  control  of  this 
disease.  The  Applicant  indicates  that  a 
75  percent  )rield  reduction  is  expected 
based  on  the  current  infestation.  Net 
revenues  are  expected  to  be  reduced  by 
over  $7  million  for  the  affected  acreage 
without  the  use  of  cjmioxanil. 

The  Apphcant  proposes  to  apply 
cymoxanil,  manufactured  by  E.  I. 
duPont  de  Nemours  Co.,  as  Curzate  M- 
8,  at  a  maximiun  rate  of  0.1  lbs.  a.i.  (1.25 
lb.  of  product)  per  acre  by  groimd  or  air, 
with  a  maximiun  of  3  applications.per 
season.  A  14-day  PHI  wrill  be  observed. 
Use  under  this  exemption  could 
potentially  amount  to  a  maximum  1,950 
lb.  of  cymoxanil.  This  notice  does  not 
constitute  a  decision  by  EPA  on  the 
application.  The  regulations  governing 
section  18  require  publication  of  a 
notice  of  receipt  of  an  application  for  a 
specific  exemption  proposing  use  of  a 
new  chemical  (i.e.,  an  active  ingredient 
not  contained  in  any  currently 
registered  pesticide).  Such  notice 
provides  for  opportimity  for  public 
comment  on  the  application. 
Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above. 

A  record  has  been  established  for  this 
notice  under  docket  niunber  "OPP- 
180977"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  pubhc  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m^  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
PubUc  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Office  of  PesUcide  Programs. 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  ArUngton,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epaniail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 


use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  vfill  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
New  Jersey  Department  of 
Environmental  Protection. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Crisis  exemptions. 

Dated:  July  20, 1995. 

Peter  CauUdns, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Pro-ams. 

(PR  Doc.  95-19005  Filed  »-l-95;  8:45  am) 
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[OPP-««215:  FflL-4965-8J 

Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  Section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA). 
as  amended.  EPA  is  issuing  a  notice  of 
receipt  of  requests  by  registrants  to 
voluntarily  cancel  certain  pesticide 
registrations. 

DATES:  Unless  a  request  is  withdrawn  by 
October  31. 1995.  orders  will  be  issued 
cancelling  all  of  these  registrations. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  James  A.  HoUins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Rm. 
216.  Crystal  Mall  No.  2, 1921  Jefferson 
Davis  Highway.  Arlington,  VA  22202. 
(703) 305-5761: 
hollins.iames@epamail.epa.gov. 
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SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act  (FIFRA).  as  amended,  provides  that 
a  pesticide  registrant  may,  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 


further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 

n.  Intent  to  Cancel 

This  Notice  aimounces  receipt  by  the 
Agency  of  requests  to  cancel  some  32 


pesticide  products  registered  under 
section  3  or  24(c)  of  FIFRA.  These 
registrations  are  Usted  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  the 
following  Table  1. 


Table  l.  -Registrations  With  Pending  Requests  for  Cancellation 


Registration  no. 
000070-00011  

II 

000070-00138  

000241  OR-91-0010 
000303-00150  

000352  TN-94-0005 

000655-00491  

000655-00703  

000665-00730  

001677-00132  

001677-00138  

001677-00151  

001769-00063  

001769-00255  

001769-00277  

001769-00322  

003125  WA-80-0069 

004581-00230  

005197-00051  

006218-00013  

006218-00026  

006218-00070  

006378-00022  

006962-00027  

007401-00060  

007969-00042  

007969-00054  

II 

007969-00103  

oio370-00127  

019713-00222  

019713-00335  

064296-00001  


Product  Name 


Chemical  Name 


Kill-Ko  Horse  and  Cattle  Spray 


Rigo  Wasp  Spray  with  Baygon 

Pursuit  HertMCide 
Zilch  Liquid  Weed  Killer 

Dupont  Bladex  41  Herbiade 

Prentox  Vapon  2 

Prentox  Fly  &  Mosquito  Killer 


Prentox  Greenhouse  Spray 
Solidyne 

Mikrocide 

lodofoam  Concentrate  20 
Flair  Aerosal  Air  Sanitizer  and  Deodorant 
Root  Out 
ational  Chemsearch  San-5-Pine 

Aerosol  Paint-Sect 

Meta-Systox-R  Spray  Concentrate 

Ziram  F-4 

Kem  New  Formula  7-1 1 

Flora-Fog  Vapona  Greenhouse  Fogging  Insec- 
ticide 

Flora  Fume  Vapona  Greenhouse  Misting  In- 
secticide 

Summit  Tot)acco  Warehouse  Fogging  Insecti- 
cide 

Lab  One 

Steriloid  Bacteriostat 

Ferti-Lome  Universal  Garden  Spray  (contain- 
ing Sevin  &  K 

Basagran  Manufacturers  Concentrate 

Laddok  Hert>icide 


Prompt  Hertjicide 


Staffers  Malathion  25%  Wettable  Powder 
Malathion  Grain  Protectant  Dust 
Aidex  Mai  Ex  Dust  Dry  Insecticid 
Bio-Path  Fly  Control  Chamtjer 


(Butylcarbityl)(6-propylpiperonyl)  ether  80%  and  related  compounds 

20% 
Pyrethrins 

2,2-Dichlorovinyt  dimethyl  phosphate 
o-lsopropoxyphenyl  methylcarban^te 
2,2-Dichlorovinyl  dimethyl  phosphate 

Ammonium  salt  of  (+/-)-2-(4,5-dihydro-4-methyl-4-(1-methylethyl)-5- 
5-Bromo-3-sec-txJtyl-6-methyluracil 
isooctyl(2-ethyl-4-methylpentyl)  2,4-dichk>rophenoxyacetate 
Cyanazine 

2,2-Dichlorovinyl  dimethyl  phosphate 
(Butylcart>ityl)(6-propylpiperonyl)  ether  80%  and  related  compounds 

20% 
Pyrethrins 

2,2-Dichlorovinyl  dimethyl  phosphate 
2,2-Dichlorovinyl  dimethyl  phosphate 
Polyethoxypolypropoxyethanol  -  iodine  complex 
Phosphoric  acid 

onylphenoxypotyethoxyethanol  -  iodine  complex 
Phosphoric  acid 

onylphenoxypolyettwxyettumol  -  iodine  complex 
1 ,2-Propanedlol 
2,6-Dichlorobenzonitrile 
2-Ben2yl-4-cNorophenol 
Pine  oil 

0,0-Diethyl  0-(3,5,6-trichloro-2-pyridyl)  phosphorothioate 
S-(2-(Ethylsulfinyl)ethyl)  0,O-dimethyl  phosphorothioate 
Zinc  dimethykJithiocarbamate 
Ammonium  2-phenylphenate 
2,2-Dichlorovinyl  dimethyl  phosphate 

2,2-Dichlorovinyl  dimethyl  phosphate 

2,2-Dichlorovinyl  dinr>ettryl  phosphate 

Potassium  2-t)enzyl-4<hlorophenate 

o-Phenylphenol,  potassium  salt 

Potassium  2-t)en2yl-4-chlorophenate 

o-Phenylphenol,  potassium  salt 

2,4-Dinitro-6-octyl*  phenyl  crotonate,  2,6-dinitro-4-octyl*  phenyl  cro- 

tonate  and 
1  -Naphthyl-M-methylcart)amate 
3-lsopropyl-1  H-2,1 ,3-toen20thiadiazin-4(3H)-one-2,2-dioxide,     sodium 

salt 
2-Chloro-4-(ethylamino)-6-(isopropylamino)-s-triazine 
3-lsopropyl-1  H^2,1 ,3-t)en20thiadiazin-4{3A^-one-2,2-dioxide,     sodium 

salt 
2-Chloro-4-(ethylamino)-6-(isopropylamino)-s-triazine 
3-lsopropyl-1  H-2,1 ,3-t)enzothiadiazin-4(3H)-one-2,2-dtoxide,     sodium 

salt 
0,0-Dimethyl  phosphorodithioate  of  diettiyl  mercaptosuccinate 
0,0-Dimethyl  phosphorodithioate  of  diethyl  mercaptosuccinate 
0,0-Dimethyl  phosphorodithioate  of  diethyl  mercaptosuccinate 
(Z)-9-Tricosene 
Metarhizium  anisopliae  Strain  ESF1 


Unless  a  request  is  withdrawn  by  the 
i^gistrant  within  90  days  of  publication 
of  this  notice,  orders  will  be  issued 


cancelling  all  of  these  registrations. 
Users  of  these  pesticides  or  anyone  else 
desiring  the  retention  of  a  registration 


should  contact  the  applicable  registrant 
directly  during  this  ninety-day  period. 
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The  following  Table  2  includes  the 
names  and  addresses  of  record  for  all 
registrants  of  the  products  in  Table  1,  in 
sequence  by  EPA  Company  Number. 

Table  2.  -Registrants  Requestii^ 
Voluntary  Cancellation 


EPA 
Com- 
pany 

No. 


000070 
000241 

000303 
000352 
000655 

001677 

001769 
003125 

004581 

005197 
006218 
006378 

006962 

007401 
007969 

010370 

019713 
064296 


Cofnpany  Name  and  Address 


Wibur-Ellis  Co.,  Box  16458,  Fresno, 

CA  93755. 
Amefican  Cyanamid  Co.,  Agri  Re- 
search Div  -  U.S.  Regulatofy  Af- 
fairs,   Box    400,    Prirweton,    NJ 

08543. 
Huntington   LatX)ratones,inc.,   968- 

970  E.  Tpton  St,  Huntington.  IN 

46750. 
E.  I.  Ou  Pont  De  Nemours  &  Co, 

Inc.,  Barley  MiH  Plaza.  Walker's 

Milt,  Wilmington.  DE  19880. 
Prentiss    Inc.,    21    Vernon    Street 

C.B.     2000,     Floral     Parle.     NY 

11001. 
Ecoiab    Inc..    370    Wabasha    St 

Ecoiab    Center,    St    Paul,    MN 

55102. 

CH    Corp.,    2727    Chemsearch 

Blvd.,  Irving,  TX  75062. 
Bayer   Corp.,   Agriculture   Division, 

8400  Hawthorn  Rd..  Box  4913, 

Kansas  City.  MO  64120. 
Elf   Atochem    North    America    Inc.. 

Agrichemtcals   Div,  2000   Market 

St  21st  Fkxx.  Philadelphia.  PA 

19103. 
Systems  General,  Inc.,  Box  152170, 

Irving.  TX  75015. 
Summit  Chemical  Co,  7657  Canton 

Center  Dr,  Baltimore,  MD  21224. 
Lab  Automated  Chemicals.  Division 

of   Systems   General    Inc.,    Box 

152170,  Irving,  TX  75015. 
Madison  Bionics,  Division  of  Sys- 
tems   General,    Inc.,     1630    E. 

Norttigate,  Irving,  TX  75062. 
Voluntary   Purchasing   Group   Inc., 

Box  460,  Bonham,  TX  75418. 
BASF  Corp..  Agricultural  Products. 

Box    13528,    Research   Triangle 

Park.  NC  27709. 
Agrevo   Environmental    Health,   95 

Chestnut  Ridge  Rd,  Montvale,  NJ 

07646. 
Drexel   Chemical  Co,   Box   13327, 

Memphis,  TN  38113. 
Ecosdence  Corp.,   377   Plantatkxi 

Dr,  Worcester,  MA  01605. 


m.  Loss  of  Active  Ingredients 

Unless  the  requests  for  cancellation 
are  withdrawn,  one  pesticide  active 
ingredients  will  not  longer  appear  in 
any  registered  products.  Those  who  are 
concerned  about  the  potential  loss  of 
this  active  ingredient  for  pesticidal  use 
are  encouraged  to  work  directly  with  the 
registrant  to  explore  the  possibility  of 
their  withdrawing  the  request  for 


cancellation.  The  active  ingredient  is 
listed  in  the  following  Table  3,  with  the 
EPA  Company  and  CAS  Number. 

Table  3.  -  Active  Ingredients 
Which  Would  Disappear  as  A  Re- 
sult OF  Registrants'  Requests 
TO  Cancel 


Cas 
No. 

Chemical  Name 

EPA 
Com- 

52704- 
98-0. 

Ammonium  2- 
phenylphenate 

005197 

IV.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hollins,  at  the  address  given  above, 
postmarked  before  October  31,  1995. 
This  written  withdrawal  of  the  request 
for  cancellation  will  apply  only  to  the 
apphcable  6(f)(1)  request  listed  in  this 
notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due,  and  to  fulfill  any  applicable 
luisatisfied  data  requirements. 

V.  Provisions  for  Disposition  of  Existine 
Stocks  * 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  one  year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency's  statement  of  policy  as 
prescribed  in  Federal  Register  No.  123, 
Vol.  56,  dated  June  26. 1991.  Exceptions 
to  this  general  rule  will  be  made  if  a 
product  poses  a  risk  concern,  or  is  in 
noncompliance  with  reregistration 
requirements,  or  is  subject  to  a  data  call- 
in.  In  all  cases,  product-specific 
disposition  dates  will  be  given  in  the 
cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 
they  are  exhausted,  provided  that  such 


further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affected  product(s).  Exceptions  to  these 
general  mles  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 
Dated:  July  13, 1995. 

Frank  Smith, 

Director,  Program  Management  and  Support 
Division,  Office  of  Pesticide  Programs. 

(FR  Doc.  95-18873  Filed  8-1-95;  8:45  am] 
BILUNQ  CODE  a6aO-60-F 

[OPP-64027;  FRL-4965-51 

Cancellation  of  Pesticides  for  Non- 
Payment  of  1995  Registration 
Maintenance  Fees 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Since  the  amendments  of 
October.  1988,  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
has  required  payment  of  an  annual 
maintenance  fee  to  keep  pesticide 
registrations  in  effect.  The  fee  due  last 
January  15  has  gone  impaid  for  about 
1,215  registrations.  Section  4(i)(5)(D)  of 
FIFRA  provides  that  the  Administrator 
may  cancel  these  registrations  by  order 
and  without  a  hearing;  orders  to  cancel 
all  but  a  few  of  them  have  been  issued 
within  the  past  few  days.  The  Agency  is 
deferring  cancellation  for  certain  of 
these  registrations,  however,  to  permit 
time  for  affected  users  to  explore 
alternatives  to  cancellation  directly  with 
the  registrants. 

DATES:  Reports  of  agreements  to  support 
continued  registration  or  transfer  of  the 
registrations  for  which  cancellation  is 
being  deferred  must  be  received  by 
October  31. 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
report  agreements  to  support  continued 
registration  of  any  of  the  products  for 
which  cancellation  has  been  deferred, 
for  instructions  on  payment  of 
delinquent  maintenance  fees  for  these 
products,  or  for  further  information  on 
the  maintenance  fee  program  in  general, 
contact  by  mail:  John  Jamula,  Office  of 
Pesticide  Programs  (7504C), 
Environmental  Protection  Agency.  401 
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M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  226.  Crystal  Mall  No.  2, 1921 
Jefferson  Davis  Highway  South, 
Arlington,  VA  22202,  (703)  305-6426.  e- 
mail  jamula.john@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  4(i)(5)  of  FIFRA,  as  amended 
in  October,  1988  and  again  in  December, 
1991  requires  that  all  pesticide 
registrants  pay  an  annual  registration 
maintenance  fee,  due  by  January  15  of 
each  year,  to  keep  their  registrations  in 
effect.  This  requirement  appliesto  all 
registrations  granted  imder  section  3  as 
well  as  those  granted  imder  section 
24(c)  to  meet  special  local  needs. 
Registrations  for  which  the  fee  is  not 
paid  are  subject  to  cancellation  by  order 

and  without  a  hearing.  

The  1990  Farm  Bill  amended  FIFRA 
to  allow  the  Administrator  to  reduce  or 
waive  maintenance  fees  for  minor 
agricultural  use  pesticides  when  she 
determines  that  the  fee  would  be  likely 
to  cause  significant  impact  on  the 
availability  of  the  pesticide  for  the  use. 
The  Agency  has  waived  the  fee  for  52 
minor  agricultiual  use  registrations  at 
the  request  of  the  registrants. 

In  late  November,  1994,  all  holders  of 
either  section  3  registrations  or  section 
24(c)  registrations  were  sent  lists  of  their 
active  registrations,  along  with  forms 
and  instructions  for  responding.  They 
were  asked  to  identify  which  of  their 
registrations  they  wished  to  maintain  in 
effect,  and  to  calculate  and  remit  the 
appropriate  maintenance  fees.  Most 
responses  were  received  by  the  statutory 
deadline  of  January  15.  A  notice  of 
intent  to  cancel  was  sent  in  mid-March 
to  companies  who  did  not  respond  and 
to  companies  who  responded,  but  paid 
for  less  than  all  of  their  registrations. 
Late  payments  of  the  fees  were  accepted 
until  April  15,  when  the  actual  process 
of  cancellation  was  begun. 

Since  mailing  the  notices,  EPA  has 
maintained  a  toll-free  inquiry  number 
through  which  the  questions  of  affected 


Maintenance  fees  have  been  paid  for 
about  16,704  section  3  registrations,  or 
about  95  percent  of  the  registrations  on 
file  in  December,  1994.  Fees  have  been 
paid  for  about  2,574  section  24(c) 
registrations,  or  about  90  percent  of  the 
total  on  file  in  November,  1994. 
Cancellations  for  non-payment  of  the 
maintenance  fee  affect  about  940  section 
3  registrations  and  about  275  section 
24(c)  registrations. 

n.  Product  Cancellations  not  affecting 
status  of  Active  Ingredient 

In  the  case  of  all  but  four  section  3 
registrations  discussed  in  Section  III 
below,  the  active  ingredients  will 
remain  available  in  other  registered 
products.  We  anticipate  two  types  of 
impact  for  the  bulk  of  these 
cancellations.  First,  some  of  these 
disappearing  re^strations  will  be 
survived  in  the  market  by  substantially 
identical  registrations,  lliese 
substantially  identical  products  may 
not,  however,  be  readily  available 
wherever  a  disappearing  product  was 
sold,  so  there  may  be  local  or  regfonal 
disruptions  while  distribution  patterns 
are  adjusted.  We  expect  these 
disruptions  to  be  minor  and  temporary. 

The  cancellation  orders  generally 
permit  registrants  to  continue  to  sell  and 
distribute  existing  stocks  of  the  canceled 
products  imtil  January  15,  1996,  the  due 
date  for  the  next  annual  registration 
maintenance  fee.  Existing  stocks  already 
in  the  hands  of  dealers  or  users, 
however,  can  generally  be  distributed, 
sold  or  used  legally  until  they  are 
exhausted.  Existing  stocks  are  defined 
as  those  stocks  of  a  registered  pesticide 
product  which  are  cvurently  in  the  U.S. 
and  which  have  been  packaged,  labeled 
and  released  for  shipment  prior  to  the 
effective  date  of  the  order. 

The  exceptions  to  these  general  rules 
are  cases  where  more  stringent 
restrictions  on  sale,  distribution,  or  use 
of  the  products  have  already  been 
imposed,  through  Special  Reviews  or 
other  Agency  actions.  These  general 
provisions  for  disposition  of  stocks 


should  serve  in  most  cases  to  cushion 
the  impact  of  these  cancellations  while 
the  miuket  adjusts. 

Second,  in  some  cases  unique  non- 
agriciUtural  uses  will  disappear, 
although  the  active  ingredients  will 
remain  available  for  different  uses  in 
other  products.  When  this  situation 
occurs,  there  may  be  more  serious 
impacts  on  users  of  the  canceled 
products.  Once  again,  existing  stocks  of 
the  canceled  products  already  in 
channels  of  trade  will  be  usable  to 
mitigate  these  impacts  in  the  short  term. 
For  the  longer  term  the  mechanisms  of 
section  3  amendments  and  24(c) 
registrations  vnll  remain  available  to 
obtain  replacement  registrations. 

Neither  of  these  types  of  impact 
leaves  users  without  the  means  to 
replace  lost  registrations;  neither  is 
considered  to  justify  further  deferral  of 
cancellations  for  non-payment  of  the 
maintenance  fee.  Thus  all  these 
registrations  for  which  the  active 
ingredient  will  remain  in  other  products 
have  been  canceled. 

m.  Cancellations  Leading  to 
Disappearance  of  Active  Ingredieats 

A  second  type  of  impact  arises  if  an 
active  ingredient  that  is  now  or  has 
reoentiy  been  available  in  the 
marketplace  disappears.  The  Agency 
believes  there  are  four  registered  active 
ingredients  in  this  category.  Of  these 
four  active  ingredients,  none  has  been 
subject  to  prior  regulatory  action  and  all 
are  likely  to  disappear  as  a  consequence 
of  these  cancellations.  One  is  a  plant 
growth  regulator;  one  is  a  microbial;  one 
is  a  microbiocide,  and  one  is  a 
bacteriostat.  If  the  last  section  3 
registration  for  an  ingredient  disappears, 
the  section  24(c)  registration  process  is 
imlikely  to  be  able  to  compensate  for  the 
loss. 

These  four  ingredients,  grouped  by 
these  same  general  categories  of  use 
patterns,  are  listed  along  with  the  EPA 
Company  Number  of  their  registrants  in 
the  following  Table  1. 


registrants  have  been  answered 

Table  1.  -  Active  Ingredients  With  Recent  Production  Pending  Cancellation  of  all  Products  for  Non 
payment  of  1995  registration  maintenance  fees,  in  sequence  by  broad  use  pattern 


Chemical  Name 


A.  Plant  Growth  Regulator. 

Glyphosate,  Sesquisodium : - 

B.  Microbial  Pesticide. 

Bacillus  Thuringiensis  sutsp.  san  diego 

C.  Microbiocide. 

Amines,  N-coco  alkyl-trimethylenedi-,  adipates  ... 

D.  Bacteriostat 

Quaternary  ammonium  compounds,  benzyl-CIO- 
18-alkylbis{hydroxy  ethyl)-,  chloride. 


Registration  No. 


000524-00332 
053219-00001 
010349-00014 
010349-00003 


Product  Name 


Polado  Plant  Growth  Salt  Regulator 
M-ONE  Insecticide 
NALC0VISC0  1151 
NALCO  ADOMALL 


39392 
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Because  these  active  ingredients  are 
likely  to  disappear  with  their  product 
registration,  the  Agency  has  deferred  for 
90  days  the  cancellation  of  these  4 
registrations.  Ehiring  that  time  those 
registrants  or  other  affected  persons  may 
make  arrangements  to  continue  the 
registration. 

We  encourage  individual  users  or  user 
groups  who  are  concerned  about  the 
potential  loss  of  these  active  ingredients 
to  work  directly  with  the  registreuit 
identified  by  the  first  6  digits  of  the  Reg. 
No.  in  Table  1  to  persuade  them  to 


continue  to  support  the  ingredient,  or  to 
identify  third  parties  who  would  be 
willing  to  support  the  ingredient  if  the 
registration  were  transferred  to  them. 
The  full  names  and  addresses  of  current 
registrants  appear  in  Table  2  below.  We 
also  encourage  users  to  consult  with  the 
Cooperative  Extension  Service  or  other 
local  sources  to  identify  alternatives  to 
these  active  ingredients. 

If  the  Agency  is  notified  within  90 
days  of  this  notice  at  the  address  given 
above  either  (1)  that  the  registrant  will 
continue  to  support  the  registration,  or 


(2)  that  an  agreement  has  been  reached 
to  transfer  the  registration  to  another 
party,  we  will  reinstate  the  registration 
to  full  active  status  as  soon  as  the 
delinquent  maintenance  fee  payment  is 
received.  It  should  be  emphasized, 
however,  that  any  such  registrations 
would  still  be  subject  to  all 
requirements  for  reregistration, 
including  reregistration  fees  (except  as 
they  may  be  reduced  through  the 
statutory  provisions  for  small  businesses 
or  low  volume  uses). 


Table  2.  -  Registrants. of  Selected  Registrations  Pending  Cancellation  for  Non-Payment  of  1995 

Registration  Maintenance  Fee 


EPA  Company  No. 


000524 
010349 
053219 


Company  Name  and  Address 


Monsanto  Co..  700  14th  St.  N.W.,  Surte  1100.  Washington,  DC  20005. 
NALGO  Chemical  Co.,  One  NALCO  Center,  Box  87,  Napenrille,  IL  60563. 
MYCOGEN  Corp.,  4980  Carroll  Canyon  Rd.,  San  Diego,  CA  92121 . 


In  addition  to  publishing  this  notice 
in  the  Federal  Register,  we  are  sending 
it  directly  to  the  States,  to  the  U.S. 
Department  of  Agricultiore,  and  to  other 
parties  who  have  previously  expressed 
concern  for  minor  uses.  They  should  be 
receiving  the  notice  at  approximately 
the  same  time  it  is  published.  We  hope 
that  this  extraordinary  notification 
effort,  and  the  deferral  of  cancellations 
for  the  most  sensitive  registrations,  wiU 
serve  to  prevent  any  avoidable  loss  of 
critical  minor  use  pesticides. 

Because  so  many  registrations  are 
involved,  it  would  be  impractical  to  list 
those  which  have  been  canceled  in  this 
notice.  Complete  lists  of  registrations 
canceled  for  non-payment  of  the 
maintenance  fee  will,  howrever,  be 
available  for  reference  during  normal 
business  hoiu^  in  the  OPP  Public 
Docket,  Room  1128,  Crystal  Mall  2, 1921 
Jefferson  Davis  Highway  South, 
Arlington  VA,  and  at  each  EPA  Regional 
Office.  Product-specific  status  inquiries 
may  be  made  by  telephone  by  calling 
toll-free  1-800-444-7255. 

List  of  Subjects 

Environmental  protection, 
Agricultxu^l  conunodities.  Pesticides 
and  pests. 

Dated:  July  19, 1995. 

Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Programs. 
|FR  Doc.  95-18872  Filed  8-1-95;  8:45  ami 
BHJJNQ  CODE  a6aO-60-F 


[FRL-5269-2] 

42  U.S.C.  Section  122(h)  Proposed 
Administration  Agreement 

AGENCY:  U.S.  Environmental  Protection 
Agency  (USEPA). 

ACTION:  Proposed  settlement. 

summary:  USEPA  is  proposing  to  settle 
a  claim  under  section  107  of  CERCLA 
for  response  costs  incurred  during 
removal  activities  at  the  Nelson  McCoy 
Pottery  site  in  Roseville,  OH. 
Respondents  have  agreed  to  reimburse 
USEPA  in  the  amount  of  $125,000. 
USEPA  today  is  proposing  to  approve 
this  settlement  offer  because  it 
reimburses  USEPA,  in  part,  for  costs 
incurred  during  USEPA's  removal 
action. 

DATES:  Comments  on  this  proposed 
settlement  must  be  received  by 
September  1, 1995. 

ADDRESSES:  Copies  of  the  proposed 
settlement  are  available  at  the  following 
address  for  review:  (It  is  recommended 
that  you  telephone  Ms.  Cheryl  Allen  at 
(312J  353-6196  before  visiting  the 
Region  V  OfficeJ.  U.S.  Environmental 
Protection  Agency,  Region  V,  Office  of 
Superfund,  Removal  and  Enforcement 
Response  Branch,  77  W.  Jackson  Blvd. 
Chicago,  Illinois  60604. 

Comments  on  this  proposed 
settlement  should  be  addressed  to: 
(Please  submit  an  original  and  three 
copies,  if  possible)  Cheryl  Allen. 
Community  Relations  Coordinator, 
Office  of  Public  Affairs,  U.S. 
Environmental  Protection  Agency, 
Region  V,  77  W.  Jackson  Boulevard  (P- 
19J),  Chicago  Illinois  60604,  (312)  353- 
6196. 


FOR  further  information  CONTACT: 
Cheryl  Allen,  Office  of  Public  Affairs,  at 
(312) 353-6196. 

SUPPLEMENTARY  INFORMATION:  The 
Nelson  McCoy  Pottery  site,  an 
abandoned  pottery  production  plant 
located  in  a  rural/residential  area  in 
Roseville,  Ohio  (Muskingiun  County),  is 
not  on  the  National  Priorities  List.  In 
response  to  a  request  from  the  State  of 
Ohio,  USEPA  investigated  the  Nelson 
McCoy  site  and  undertook  response 
actions  designed  to  minimize  the 
immediate  threat,  test  the  materials 
involved  and  properly  dispose  of  the 
hazardous  waste. 

Respondents  are  a  niunber  of 
individuals  and  a  corporation  that 
generated  hazardous  substances  at  the 
site  in  the  form  of  lead  contaminated 
water,  flammable  wastes  and  hazardous 
solid  wastes,  as  well  as  another  party 
seeking  to  purchase  the  site  for  future 
use.  A  30-day  period,  beginning  on  the 
date  of  publication,  is  open  pursuant  to 
section  122(i)  of  CERCLA  for  comments 
on  the  proposed  settlement. 

Comments  should  be  sent  to  Ms. 
Cheryl  Allen  of  the  Office  of  Public 
Affairs  (P-19J),  U.S.  Environmental 
Protection  Agency,  Region  V,  77  W. 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

WUiiam  E.  Muno. 
Associate  Director  for  Superfund. 
(PR  Doc.  95-18983  Filed  8-1-95;  8:45  am) 
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tFRL-OW-5270-81 

Interim  Economic  Guidance  for  Water 
Quality  Standards  Workbook 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability. 

SUMMARY:  EPA  now  has  available 
Interim  Economic  Guidance  for  Water 
Quality  Standards  Workbook,  (EPA 
823-B-95-002).  This  interim  document 
provides  guidance  with  respect  to  the 
economic  considerations  incorporated 
in  the  water  quality  standards  regulation 
affecting  uses,  variances,  and  the 
antidegradation  policy. 

The  purpose  oi  this  interim  guidance 
is  to  assist  States,  Tribes  and  other 
affected  parties  in  understanding  the 
economic  factors  that  may  be 
considered  and  the  types  of  tests  that 
can  be  used  to  determine  if  a  designated 
use  can  be  attained,  if  a  variance  is 
warranted,  or  if  degradation  of  high 
quality  water  is  warranted.  States  may 
use  alternative  economic  analysis  from 
that  offered  in  the  interim  guidance. 

EPA  plans  to  revise  this  guidance 
from  time  to  time  based  on  experience 
gained  in  its  implementation. 
Comments  on  this  guidance  are 
welcome  at  any  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rafael  Stein,  Economic  and  Statistical 
Analysis  Branch,  Office  of  Science  and 
Technology,  Office  of  Water, 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC,  20460. 
The  telephone  number  is  202-260- 
5385. 

FOR  COPIES  OF  THE  DOCUMENT  CONTACT: 
Water  Resource  Center,  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460.  The  telephone 
niunber  is  202-260-7786. 

Dated:  June  28.  1995. 
Dana  D.  Minerva, 

Deputy  Assistant  Administrator,  Office  of 

Water. 

(PR  Doc.  95-18993  Filed  8-1-95;  8:45  am) 

BILUNQ  CODE  «S60-S0-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Notice 

July  28,  1995 

The  Federal  Communications,  as  part 
of  its  continuing  effort  to  reduce 
paperwork  burden  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
following  proposed  and/ or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  199^, 


Public  Law  104-13.  Comments 
concerning  the  Commission's  need  for 
this  information,  the  accvu-acy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  the  use  of 
automated  information  techniques  are 
requested. 

Written  comments  should  be 
submitted  on  or  before  October  2, 1995. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

Direct  all  comments  to  Dorothy 
Conway,  Federal  Communications, 
Room  234, 1919  M  St.,  NW., 
Washington,  DC  20554  or  via  internet  to 
dconway@fcc.gov. 

For  additional  information  or  copies 
of  the  information  collections  contact 
Dorothy  Conway  at  202-418-0217  or  via 
internet  at  dconway@fcc.gov.  Copies 
may  also  be  obtained  via  fax  by 
contacting  the  Commission's  Fax  on 
E)emand  System.  To  obtain  fax  copies 
call  202-418-0177  from  the  handset  on 
your  fax  machine,  and  enter  the 
dociunent  retrieval  nvimber  indicated 
below  for  the  collection  you  wrish  to 
request,  when  prompted. 
OMB  Approval  Number:  3060-0028. 

Title:  Application  for  Authorization  in 
the  Auxiliary  Radio  Broadcast  Services. 

Form  No.:  FCC  313. 

Type  of  Review:  Extension  of  existing 
collection. 

Resopondents:  Businesses  or  other 
for-profit;  State,  Local  or  Tribal 
Governments. 

Number  of  Respondents:  1,500. 

Estimated  Time  Per  Response:  5.166 
hours. 

Total  Annual  Burden:  7,749  hours. 

Needs  and  Uses:  This  collection  of 
information  is  used  by  applicants/ 
licensees  of  AM,  FM  and  TV  Broadcast 
stations  and  eligibile  networks  when 
applying  for  a  remote  pickup,  aural 
microwave,  television  microwave  and 
other  auxiliary  Broadcast  stations.  The 
data  collected  is  used  by  FCC  staff  to 
determine  eligibility  for  a  license;  to 
determine  if  the  proposal  will  meet 
statutory  requirements;  to  aid  in 
frequency  spectrum  management  and  to 
ensure  interference  wall  not  be  cuased. 
This  data  is  also  used  to  issue  an 
authorizadon  and  may  be  used  for 
enforcement  purposes  when  necessary. 

Fax  Document  Retrieval  Number: 
600028. 
OMB  Approval  No:  3060-0398. 

Title:  SecUons  2.948, 15.117(G)(2), 
15.117(G)(3),  80.1053(C)  Equipment 
Authorization  Measiirement  Standards. 


Form  No.:  N/A. 

Type  of  Review:  Extension  of  existing 
collection. 

Respondents:  Business  and  other  for- 
profit. 

Number  of  Respondents:  20 
recordkeepers;  and  400  respondents. 

Estimated  Time  Per  Response:  5  hours 
per  recordkeeper;  and  23.125  hours  per 
response. 

Total  Annual  Burden:  9,350. 

Needs  and  Uses:  Parties  performing 
measurements  for  certification  or 
verification  of  intentional  or 
unintentional  radiators  vfill  be  subject 
to  the  requirement  to  file  horizontal  and 
vertical  site  attenuation  data  of  their 
measurement  facility,  that  sshows 
conformance  with  the  criteria  of 
American  National  Standards  Institute 
(ANSI)  test  procedure  C63.4-1922.  The 
information  gathered  is  used  by  the 
Commission  to  ensure  that  data  that 
accompanies  all  requests  for  equipment 
authorizations  is  valid,  and  that  proper 
testing  procedures  are  utilized.  Testing 
ensures  that  potential  interference  to 
radio  communications  is  controlled,  and 
if  necessary  the  data  may  be  used  for 
investigating  complaints  of  harmful 
interference  or  for  verifying  the 
manufactures  compliance  vdth  the 
rules. 

Fax  Document  Retrieval  Number: 
600398. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  95-19086  Filed  8-l-95;.8:45  am] 

BILUNQ  CODE  6712-01-f 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 
Shelley  Moine  Customs  Brokers,  1200  S. 
192nd,  Suite  204,  Seattle,  WA  98148, 
Shelley  Moine,  Sole  Proprietor 
Prime  International  Agency  Inc.,  2111 
South  Acacia  Ave.,  Compton.  CA 
90220.  Officers:  Stephen  Juang, 
President,  Johnny  Wang,  Director. 

Dated:  July  27, 1995. 
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By  the  Federal  Maritime  Conunission. 
Jonph  C  PoUdng. 
Secretary. 

(FR  Doc  95-18908  Filed  8-1-95;  8:45  am] 
■UWQ  CODE  VTSO-OI-M 

Performance  Review  Board 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Notice.    "^ 


SUMMARY:  Notice  is  hereby  given  of  the 
names  of  the  members  of  the 
Performance  Review  Board. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Herron,  Jr..  Director  of 
Personnel,  Federal  Maritime 
Commission,  800  North  Capitol  Street, 
Washington.  DC  20573. 

SUPPLEMENTARY  INFORMATION:  Sec. 
4314(c)  (1)  through  (5)  of  Utle  5,  U.S.C. 
requires  each  agency  to  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  performance  review  boards. 
The  board  shall  review  and  evaluate  the 
initial  appraisal  of  a  senior  executive's 
performance  by  the  supervisor,  along 
with  any  recommendations  to  the 
■«.      appointing  authority  relative  to  the 
performance  of  the  senior  executive. 
William  D.  Hathaway, 
Chairman. 

The  Meml>ers  of  the  Performance 
Review  Board  Are 

1.  Ming  Chen  Hsu,  Commissioner 

2.  Delmond  J.H.  Won,  Commissioner 

3.  Joe  Scroggins,  Jr.,  Comimissioner 

4.  Harold  J.  Creel,  Commissioner 

5.  Norman  D.  Kline,  Chief 
Administrative  Law  Judge 

6.  Frederick  M.  Dolan,  Jr., 
Administrative  Law  Judge 

7.  Charles  E.  Morgan,  Administrative 
Law  Judge 

8.  Robert  D.  Bourgoin,  General  Counsel 

9.  Joseph  C.  Polking,  Secretary 

10.  Edward  P.  Walsh,  Managing  Director 

11.  Bruce  A.  Dombrowski,  Deputy 
Managing  Director 

12.  Vem  W.  Hill,  Director,  Bureau  of 
Hearing  Coimsel 

13.  Sandra  L.  Kustunoto,  Director, 
Bureau  of  Administration 

14.  Austin  L.  Schmitt,  Director,  Bureau 
of  Economics  and  Agreement 
Analysis 

15.  Norman  W.  Uttlejohn,  Director, 
Bureau  of  Investigations 

16.  Bryant  L.  VanBrakle,  Director, 
Bureau  of  Tariffs,  Certification  and 
Licensing. 

(FR  Doc.  95-18907  Filed  8-1-95;  8:45  am] 

BIUMQ  CODE  673(M>1-M 


FEDERAL  RESERVE  SYSTEM 

Community  Trust  Financial  Services 
Corporation;  Acquisition  of  Company 
Engaged  in  Permi8Slt>le  Nont>anking 
Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regidation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  imdue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  apphcation 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  16, 
1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303: 

1.  Community  Trust  Financial 
Services  Corporation,  Hiram,  Georgia;  to 
establish  Community  Loan  Company, 
Hiram,  Georgia,  a  joint  venture  with 
Danny  H.  Dnmimond,  and  thereby 
engage  in  the  sale  of  credit-related 
insurance,  pursuant  to  §  225.25(b)(8)(i) 
of  the  Board's  Regulation  Y,  and  tax 
planning  and  preparation  services  to 


individuals,  businesses,  and  non-profit 
organizations,  piusuant  to  § 
225.25(b)(21)  of  the  Board's  Regulation 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  27, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-18932  Filed  8-1-95;  8:45  am] 
BILUNQ  CODE  aSIO-OI-F 


Reet  Financial  Group,  inc. ;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
95-17974)  published  on  page  37642  of 
the  issue  for  Friday,  Jidy  21, 1995. 

Under  the  Federal  Reserve  Bank  of 
Boston  heading,  the  entry  for  Fleet 
Financial  Group,  Inc.,  is  revised  to  read 
as  follows: 

Comments  on  this  application  must 
be  received  by  September  12, 1995. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  27, 1995. 

Jennifer  J.  Johnstm, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  95-18934  Filed  8-1-95;  8:45  am) 

BILUNa  COOE  tMO-OI-F 


Firstbank  of  Illinois  Co.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acUng  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 


must  be  received  not  later  than  August 
25, 1995. 

A.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Firstbank  of  Illinois  Co., 
Springfield,  Illinois;  to  acquire  100 
percent  of  the  voting  shares  of 
Confluence  Bancshares  Corp.,  St.  Peters, 
Missouri,  and  thereby  indirectly  acquire 
Duchesne  Bank,  St.  Peters,  Missovui. 

B.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  First  Banks,  Inc.,  Clayton,  Missouri; 
to  acquire  at  least  50  percent  of  the 
voting  shares  of  First  Commercial 
Bancorp,  Inc.,  Sacramento,  California, 
and  thereby  indirectly  acquire  First 
Commercial  Bank,  Sacramento, 
California.  Comments  regarding  this 
application  must  be  received  not  later 
than  August  11, 1995. 

C  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Rice  Insurance  Agency,  Inc., 
Strasburg,  Colorado;  to  acquire  100 
percent  of  the  voting  shares  of  Collegiate 
Peaks  Bancorporation,  Buena  Vista, 
Colorado  and  thereby  indirectly  acquire 
Collegiate  Peaks  Bank,  Buena  Vista, 
Colorado. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1.  First  Saving  Bank  of  Washington 
Bancorp,  Inc.,  Walla  Walla,  Washington; 
to  liecome  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  First  Savings  Bank  of 
Washington,  Walla  Walla,  Washington, 
in  connection  with  the  conversion  of 
First  Savings  Bank  of  Washington 
Bancorp,  Walla  Walla,  Washington, 
from  a  mutual  bank  holding  company  to 
a  stock  holding  company. 

E.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105,  or  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1 .  Wells  Fargo  and  Company,  San 
Francisco,  California  (Wells  Fargo);  and 
HSBC  Holdings  PLC,  London,  United 
Kingdom,  HSBC  Holdings  BV, 
Amsterdam,  The  Netherlands,  and 
Marine  Midland  Banks,  Inc.,  Buffalo, 
New  York,  to  acquire  Wells  Fargo  HSBC 
Trade  Bank,  N.A.,  San  Francisco, 
California  (TradeBank).  Wells  Fargo  will 
control  80  percent  of  the  voting  shares 


of  TradeBank  and  HSBC  will  control  20 
percent  of  the  voting  shares  of 
TradeBank. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  27, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-18933  Filed  8-1-95;  8:45  ami 

BILUNO  COOE  6210-01-F 


New  York  Mills  Bancshares,  Inc.; 
Notice  of  Application  to  Engage  de 
novo  in  Permissible  Nont>anking 
Activities 

The  company  listed  in  this  notice  has 
filed  an  appUcation  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  an  J  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  imsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  euiy  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  16, 
1995. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 


1.  New  York  Mills  Bancshares,  Inc., 
New  York  Mills,  Minnesota;  to  engage 
de  novo  in  lending  activities  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  27. 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-18935  Filed  8-1-95;  8:45  am] 

BILUNQ  COOE  6210-01-F 


Norwest  Corporation;  Acquisitions  of 
Companies  Engaged  in  Permissible 
Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(3)  of  the 
Board's  Regulation  Y  (12  CFR 
225.23(a)(3))  for  the  Board's  approval 
imder  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity.  Unless  otherwise  noted,  such 
activities  will  be  conducted  throughout 
the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  appUcation  or  the 
offices  of  the  Board  of  Governors  not 
later  than  August  16,  1995. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
MinneapoUs,  Minnesota  55480: 
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1.  Norwest  Corporation,  Minneapolis, 
Minnesota,  to  acquire  through  its 
subsidiaries.  Norwest  Financial  Special 
Services,  Inc.,  Des  Moines,  Iowa,  and 
Norwest  Financial,  Inc.,  Des  Moines, 
Iowa,  Orlandi  Valuta,  Los  Angeles. 
California,  and  Orlandi  Valuta  Nacional. 
Boulder  City.  Nevada,  and  thereby 
engage  in  money  transmission  activities 
to  foreign  countries,  pursuant  to 
Philippine  Commercial  International 
Bank,  77  Federal  Reserve  Bulletin  271 
(1991). 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  27. 1995. 
Jennifisr  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(PR  Doc.  95-18936  Filed  8-1-95;  8:45  ami 

BHJJNG  CODE  S210-01-F 


FEDERAL  TRADE  COMMISSION 

[Dktc-asse] 

Qiaxo  pic;  Prohibited  Trade  Practices, 
and  Afflrmative  Corrective  Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
imfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  a 
British  drug  company  to  divest,  within 
nine  months,  Wellcome's  worldwide 
research  and  development  assets  for 
non-injectable  drugs,  or  else  agree  to 
have  a  Commission-appointed  trustee  to 
complete  the  transaction.  In  addition, 
the  consent  order  requires  Glaxo,  for  a 
period  of  ten  years,  to  obtain 
Commission  approval  before  acquiring 
more  than  one  percent  interest  in  any 
entity  involved  in  the  clinical 
development.  manufactiu«  or  sale  of 
migraine  drugs. 

DATES:  Complaint  and  Order  issued  June 

14. 1995.1 

FOR  FURTHER  INFORMATION  CONTACT: 

Claudia  Higgins  or  Ann  Malester,  FTC/ 

S-2224.  Washington.  DC  20580.  (202) 

32&-2682. 

SUPPLEMENTARY  INFORMATION:  On 
Wednesday,  March  29.  1995,  there  was 
published  in  the  Federal  Register.  60  FR 
16139,  a  proposed  consent  agreement 
with  analysis  hi  the  Matter  of  Glaxo  pic, 
for  the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 


regarding  the  proposed  form  of  the 
order. 

No  comment  have  been  received,  the 
Commission  has  ordered  the  issuance  of 
the  complaint  in  the  form  contemplated 
by  the  agreement,  made  its 
jiuisdictional  findings  and  entered  an 
order  to  divest,  as  set  forth  in  the 
proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  Stat.  721;  15  U.S.C.  46.  Interpret  or 

apply  sec.  5,  38  Stat.  719,  as  amended;  sec. 

7,  38  Stat.  731,  as  amended;  15  U.S.C.  45, 18) 

Benjamin  I.  Berman. 

Acting  Secretary. 

[FR  Doc.  95-18953  Filed  8-1-95;  8:45  ami 
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'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch,  H-130. 6th  Street  ft  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580. 


[Fito  No.  942  3294] 

J.  Walter  Thompson  USA,  Inc.; 
Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  hi  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  New  York-based 
advertising  agency,  which  prepared 
advertisements  for  Jeimy  Craig.  Inc.. 
from  claiming  that  any  weight-loss 
program  is  recommended,  approved,  or 
endorsed  by  any  person,  group,  or  other 
entity,  unless  it  possesses  and  relies 
upon  competent  and  reliable  scientific 
evidence  to  substantiate  the 
representation.  In  addition,  the  consent 
agreement  prohibits  the  respondent 
from  misrepresenting  the  existence, 
results,  or  interpretations  of  any  test, 
study,  or  survey. 

DATES:  Comments  must  be  received  on 
or  before  October  2, 1995. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159.  6th  Street  and  Pennsylvania 
Avenue  NW..  Washington.  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Klurfeld  or  Matthew  Gold. 
Federal  Trade  Commission,  San 
Francisco  Regional  Office,  901  Market 
Street,  Suite  570,  San  Francisco,  CA 
94103.  (415)  744-7920. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 


filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  J.  Walter 
Thompson  USA,  Inc.,  a  corporation,  and 
it  now  appearing  that  the  proposed 
respondent  is  willing  to  enter  into  em 
agreement  containing  an  order  to  cease 
and  desist  from  the  use  of  the  acts  and 
practices  being  investigated. 

It  is  hereby  agreed  by  and  between  J. 
Walter  Thompson  USA,  Lie,  a 
corporation,  by  its  duly  authorized 
officer,  and  its  attorney,  and  coimsel  for 
the  Federal  Trade  Commission  that: 

1.  Proposed  respondent  J.  Walter 
Thompson  USA,  Inc.  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  E>elaware,  with  its  office  and 
principal  place  of  business  located  at 
466  Lexington  Avenue,  New  York,  New 
York  10017. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
vaUdity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  imless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  v«thdraw  its  acceptance  of 
this  agreement  and  so  notify  the 
proposed  respondent,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  requfre)  and 
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decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent  of 
facts,  other  than  jurisdictional  facts,  or 
of  violations  of  law  as  alleged  in  the 
draft  of  complaint. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (a)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  and  its 
decision  containing  the  following  order 
to  cease  and  desist  in  disposition  of  the 
proceeding  and  (b)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondent's  address  as 
stated  in  this  agreement  shall  constitute 
service.  The  proposed  respondent 
waives  any  right  it  may  have  to  any 
other  manner  of  service.  The  complaint 
may  be  used  in  construing  the  terms  of 
the  order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the  order 
or  the  agreement  may  he  used  to  vary  or 
contradict  the  terms  of  the  order. 

7.  The  proposed  respondent  has  read 
the  proposed  complaint  and  order 
contemplated  hereby.  The  proposed 
respondent  understands  that  once  the 
order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compUance 
reports  showing  that  it  has  fully 
complied  with  the  order.  The  proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

For  purposes  of  this  order,  the  term 
"diet-related  food"  shall  mean  any  food 
(as  that  term  is  defined  in  15  U.S.C. 
§  55(b))  whose  labehng  or  advertising 
makes  any  claim  regarding  its  weight 
loss  or  weight  maintenance  benefits. 

I 

It  is  ordered  that  respondent.  J.  Walter 
Thompson  USA.  Inc..  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
and  respondent's  agents,  representatives 


and  employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
advertising,  promotion,  offering  for  sale, 
or  sale  of  any  weight  loss  program,  in 
or  affecting  commerce,  as  "commerce" 
is  defined  in  the  Federal  Trade 
Commission  Act.  do  forthwith  cease  and 
desist  from  representing,  directly  or  by 
implication,  that  such  program  is 
recommended,  approved  or  endorsed  by 
any  person,  group  or  other  entity, 
unless,  at  the  time  of  making  any  such 
representation,  respondent  possesses 
and  relies  upon  competent  and  reliable 
evidence,  which  when  appropriate  must 
be  competent  and  reliable  scientific 
evidence,  that  substantiates  such 
representation.  For  the  purposes  of  this 
order,  "competent  and  reliable  scientific 
evidence"  shall  mean  those  tests, 
analyses,  research,  studies  or  other 
evidence  based  on  the  expertise  of 
professionals  in  the  relevant  area,  that 
have  been  conducted  and  evaluated  in 
an  objective  manner  by  persons 
qualified  to  do  so,  using  procediu^s 
generally  accepted  in  the  profession  to 
yield  accurate  and  rehable  results. 

Provided,  however,  that  it  shall  be  a 
defense  hereunder  that  the  respondent 
neither  knew  nor  had  reason  to  know  of 
an  inadequacy  of  substantiation  for  the 
representation. 

n 

It  is  further  ordered  that  respondent. 
J.  Walter  Thompson  USA.  Inc.,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  respondent's  agents, 
representatives  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  advertising,  promotion, 
offering  for  sale,  or  sale  of  any  weight 
loss  or  weight  control  program,  weight 
loss  product,  health  or  fitness  program, 
exercise  equipment,  or  diet-related  food, 
in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act.  do  forthwith 
cease  and  desist  from  misrepresenting, 
in  any  manner,  directly  or  by 
implication,  the  existence,  contents, 
validity,  results,  conclusions,  or 
interpretations  of  any  test,  study,  or 
survey. 

Provided,  however,  that  it  shall  be  a 
defense  hereunder  that  the  respondent 
neither  knew  nor  had  reason  to  know 
that  the  test,  study  or  survey  did  not 
prove,  demonstrate  or  con&m  the 
representation. 

m 

It  is  further  ordered  that  for  five  (5) 
years  after  the  date  of  the  last 
dissemination  of  the  representation  to 
which  they  pertain,  respondent,  or  its 


successors  and  assigns,  shall  maintain 
and  upon  request  make  available  to  the 
Federal  Trade  Commission  or  its  staff 
for  inspection  and  copying: 

A.  All  materials  relied  upon  to 
substantiate  any  claim  or  representation 
covered,  by  this  Order;  and 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations  or  other  evidence  in  its 
possession  or  control  that  contradict, 
qualify,  or  call  into  question  such 
representation,  or  the  basis  relied  upon 
for  such  representation,  including 
complaints  from  consumers. 

IV 

It  is  further  ordered  that  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  the  effective 
date  of  any  proposed  change  in  the 
corporation  that  may  affect  compUance 
obligations  under  tMs  Order,  including 
but  not  limited  to  any  change  in 
corporate  name  or  address,  dissolution, 
assignment  or  sale  resulting  in  the 
emergence  of  a  successor  corporation,  or 
the  creation  or  dissolution  of 
subsidiaries. 


It  is  further  ordered  that  respondent 
shall,  within  ten  (10)  days  from  the  date 
of  service  of  this  Order  upon  it, 
distribute  a  copy  of  this  Order  to  each 
of  its  operating  divisions,  to  each  of  its 
managerial  employees,  and  to  each  of  its 
officers,  agents,  representative  or 
employees  engaged  in  the  preparation, 
review  or  placement  of  advertising  or 
other  materials  covered  by  this  Order, 
and  shall  seciue  fiom  each  such  person 
a  signed  statement  acknowledging 
receipt  of  this  Order. 

It  is  further  ordered  that  respondent 
shall,  within  sixty  (60)  days  from  the 
date  of  service  of  this  Order  upon  it,  and 
at  such  other  times  as  the  Commission 
may  require,  file  with  the  Commission 
a  report,  in  writing,  setting  forth  in 
detail  the  manner  and  form  in  which  it 
has  complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondent  J.  Walter  Thompson 
USA,  Inc.,  a  Delaware  corporation. 

The  proposed  consent  order  has  been 
placed  on  the  pubUc  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
diuing  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  that 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
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other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

The  Commission's  complaint  in  this 
matter  charges  J.  Walter  Thompson  with 
engaging  in  deceptive  practices  in 
connection  with  the  advertising  of  the 
Jenny  Craig  Weight  Loss  Program.  The 
advertisements  at  issue  contain 
variations  of  the  claim  that  nine  out  of 
ten  Jenny  Craig  clients  would 
recommend  the  Jenny  Craig  Weight  Loss 
Program  to  a  friend.. 

According  to  the  complaint,  print  and 
television  advertisement  for  the  Jeimy 
Craig  Weight  Loss  Program  represented 
that  ninety  percent  or  more  of  Jenny 
Craig  customers  would  recommend  the 
Jenny  Craig  Weight  L,oss  Program.  The 
complaint  also  alleges  that  those 
advertisements  represented  that 
competent  and  reliable  studies  or 
surveys  establish  that  claim. 

The  complaint  further  alleges  that  J. 
Walter  Thompson  lacked  substantiation 
for  its  "nine  out  often"  claims,  and 
falsely  claimed  that  competent  and 
reliable  studies  or  surveys  support  those 
claims.  Finally,  the  complaint  alleges 
that  J.  Walter  Thompson  knew  or  should 
have  known  that  these  claims  were  false 
and  misleading. 

The  consent  order  contains  provisions 
designed  to  remedy  the  violations 
charged  and  to  prevent  J.  Walter 
Thompson  from  engaging  in  similar 
deceptive  and  imfair  acts  and  practices 
in  the  futiu«. 

Part  I  of  the  order  prohibits  J.  Walter 
Thompson  from  misrepresenting  that 
any  weight  loss  program  is 
recommended,  approved  or  endorsed  by 
any  person,  group  or  other  entity  luiless 
it  possesses  and  relies  upon  competent 
and  reliable  evidence,  which,  when 
appropriate,  must  be  competent  and 
reliable  scientific  evidence,  that 
substantiates  the  representation.  Part  I 
provides  J.  Walter  Thompson  with  a 
defense  to  liability  if  it  neither  knew  nor 
had  reason  to  know  of  an  inadequacy  of 
substantiation  for  the  representation. 

Part  II  prevents  J.  Walter  Thompson 
from  misrepresenting,  with  regard  to 
any  diet-related  food,  or  any  weight  loss 
or  weight  control  program,  weight  loss 
product,  health  or  fitness  program  or 
exercise  equipment,  the  existence, 
contents,  validity,  results,  conclusions, 
or  interpretations  of  any  test,  study,  or 
sturvey.  "Diet-related  food"  is  defined  as 
"any  food  (as  that  term  is  defined  in  15 
U.S.C.  §  55(b))  whose  labeling  or 
advertising  makes  any  claim  regarding 
its  weight  loss  or  weight  maintenance 
benefits."  Part  II  provides  J.  Walter 
Thompson  with  a  defense  to  UabiUty  if 
it  neither  know  nor  had  reason  to  know 
that  the  test,  study  or  survey  did  not 


prove,  demonstrate  or  confirm  the 
representation. 

Part  in  requires  J.  Walter  Thompson 
to  maintain  certain  materials  relating  to 
advertisements  covered  by  this  order 
and  to  make  such  dociunents  available 
for  FTC  inspection. 

Part  rV  requires  J.  Walter  Thompson 
to  notify  the  Commission  of  any  changes 
in  the  corporate  structure  that  might 
affect  compUance  with  the  order. 

Part  V  requires  J.  Walter  Thompson  to 
distribute  copies  of  the  order  to  certain 
company  officials  and  employees  and 
certain  other  representatives  and  agents 
of  the  company,  and  to  secure  bom  each 
such  person  a  signed  statement 
acknowledging  receipt  of  the  order. 

Part  VI  reqiures  J.  Walter  Thompson 
to  file  with  the  Commission  one  or  more 
reports  detailing  compUance  with  the 
order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Beniamin  I.  Beiman, 
Acting  Secretary. 

Concurring  Statement  of  Commissioners 
Roscoe  B.  Starek.  Ill  and  Christine  A. 
Vamey 

In  the  Matter  of  J.  Walter  Thompson  USA. 
Inc.,  File  No.  942-3294 

Although  we  have  voted  to  accept  the 
consent  order  negotiated  with  J.  Walter 
Thompson  USA,  Inc.  ("JWT")  in  this  matter, 
we  write  to  comment  on  the  scoi>e  of  the 
product  coverage  in  Part  II  of  the  order.  Part 
n  addresses  the  false  "establishment"  claim 
challenged  in  paragraphs  five  and  six  of  the 
complaint,  i.e.,  the  claim  that  a  valid  study 
or  survey  showed  that  ninety  percent  or  more 
of  Jenny  Craig  Weight  Loss  Program 
customers  would  recommend  the  program  to 
their  friends.  Part  n  of  the  order  prohibits 
misrepresentations  regarding  the  existence, 
contents,  validity,  results,  conclusions,  or 
interpretations  of  any  test,  study,  or  survey, 
in  connection  with  the  promotion  of  any 
weight  loss  or  weight  control  program, 
weight  loss  product,  health  or  fitness 
program,  exercise  equipment,  or  diet-related 
food. 

On  three  previous  occasions  JWT  has 
signed  consent  orders  settling  allegations  that 
it  misrepresented  the  results  of  surveys  or 
tests.'  Because  of  the  narrow  scope  of  the 


■/  Walter  Thompson  Co.,  97  F.T.C.  333  (1981) 
(complaint  alleged  that  JWT  misrepresented  that  "4 
out  of  5  dentists  recommend"  the  Water  Pik; 
consent  order  prohibits  claims  regarding  surveys  of 
professional  groups  unless  the  surveys  were 
designed,  executed,  and  analyzed  in  a  competent 
and  reliable  manner);  /.  Walter  Thompson  Co.,  94 
F.T.C.  331  (1979)  (complaint  alleged  that  JWT 
misrepresented  the  results  of  tests  of  the  cleaning 
effectiveness  of  Sears  dishwashers;  consent  order 
prohibits,  in  advertising  for  major  home  appliances, 
misrepresenting  the  results  of  tests,  studies, 
surveys,  etc.);  /.  Walter  Thompson  Co.,  84  F.T.C. 


product  coverage  applicable  to  the  relevant 
order  provisions,  the  Commission,  on  each 
occasion,  had  to  pursue  a  new  Section  5  case 
against  the  company,  rather  than  being  able 
to  seek  civil  penalties  for  an  order  violation. 
Thus,  the  Commission's  history  with  JWT 
raises  the  question  of  whether  broader 
product  coverage  is  warranted  in  this  case.^ 

Extension  of  an  order's  product  coverage 
beyond  the  product  or  service  at  issue  in  a 
complaint  may  be  justified  so  long  as  the 
order  bears  a  reasonable  relationship  to  the 
unlawful  practices  alleged.  See  Stouffer 
Foods  Corp.,  D.  9250.  slip  op.  at  17  (Sept.  26, 
1994)  (citing  Jacob  Siegel  Co.  v.  FTC,  327 
U.S.  608,  612-13  (1946)).  The  Commission 
generally  considers  three  criteria  to 
determine  whether  an  order  bears  a 
reasonable  relationship  to  a  particular 
Section  5  violation:  (1)  the  seriousness  and 
deliberateness  of  the  violation;  (2)  the  ease 
with  which  the  violative  claim  may  be 
transferred  to  other  products;  and  (3)  whether 
the  respondent  has  a  history  of  prior 
violations.  Stouffer,  slip  op.  at  17  (citing 
cases).  All  three  elements  need  not  be  present 
to  warrant  fencing-in.  Sears,  Roebuck  B-  Co. 
v.  FTC,  676  F.2d  385,  392  (9th  Cir.  1982)  ("In 
the  final  analysis,  we  look  to  the 
circumstances  as  a  whole  and  not  to  the 
presence  or  absence  of  any  single  factor."). 

Although  we  do  not  have  the  benefit  of  a 
litigated  record,  from  the  evidence  presented 
so  far,  it  appears  that  in  this  case,  the  first 
two,  and  arguably  the  third,  elements  weigh 
in  favor  of  broad  fencing-in.  First,  the  alleged 
violations  are  both  deliberate  and  serious. 
The  survey  from  which  the  "nine  out  of  ten" 
claim  was  derived  was  obviously  and 
severely  flawed.  JWT,  the  largest  ad  agency 
in  the  country,  surely  must  be  deemed  to 
have  expertise  in  conducting  consumer 
stirveys.  Any  ignorance  in  this  regard  must 
have  been  cured  by  the  Commission's  earlier 
decision  to  hold  it  liable  for  the 
dissemination  of  misrepresentations  about 
the  results  of  surveys. 

The  evidence  also  suggests  the  violations 
were  serious,  as  measured  by  the  extent  of 
dissemination.  The  ad  campaign  in  question 
was  a  national  one  that  ran  for  over  a  year, 
and  the  ads  were  given  to  franchisees  to  run 
in  their  areas.  Furthermore,  the  great  length 
of  the  campaign's  dissemination  schedule 
indicates  the  campaign  must  have  been  quite 
costly. 

The  second  element,  the  ease  with  which 
the  violative  claims  may  be  transferred  to 
other  products,  also  supports  fencing-in.  The 
results  of  surveys  or  studies  are  easily 
misrepresented,  regardless  of  the  type  of 
product  or  service.  The  fairly  obvious 
transferability  of  this  type  of  claim  is  borne 
out  by  the  prior  consent  orders,  as  those 
cases  involved  a  diverse  range  of  product 


736  (1974)  (complaint  alleged  that  JWT 
misrepresented  the  results  of  studies  on  the  safety 
of  Ford  automobiles;  consent  order  prohibits,  in 
advertising  for  automobiles,  presenting  the  results 
of  tests,  experiments,  or  demonstrations  unless 
competent  and  reliable  to  prove  the  claimed 
feature). 

*It  is  true  that  this  consent  order  has  broader 
product  coverage  than  the  prior  JWT  orders  and 
appears  to  cover  the  range  of  diet-  and  fitness- 
related  products. 


categories  (surveys  of  professionals,  major 
home  appliances,  and  automobiles). 

The  final  element  is  the  respondent's 
history  of  past  violations.  The  question  of 
whether  consent  orders  may  be  used  as 
evidence  of  past  violations  is  at  best 
unsettled.  Compare  ITT  Continental  Baking 
Co.  v.  FTC.  521  F.2d  207.  222  n.23  (2d  Cir. 
1976)  (because  consent  orders  do  not 
constitute  an  admission  that  the  re8{>ondent 
has  violated  the  law,  the  Commission  may 
not  rely  on  consent  orders  as  evidence  of 
additional  illegal  conduct  when  formulating 
cease  and  desist  orders  in  other  proceedings) 
with  Thompson  Medical  Co.,  104  F.T.C  648, 
833  n.78  (1984),  affd,  791  F.2d  189  (D.C.  Cir. 
1986).  cert,  denied,  479  U.S.  1086  (1987) 
(while  stating  that  a  single  consent  order 
would  not  be  used  as  a  basis  for  concluding 
that  the  respondent  has  a  history  of  past 
violations,  the  Commission  expressly  took  no 
position  on  whether  a  pattern  of  consent 
orders  would  be  a  sufficient  history  of  p€ist 
violations  to  warrant  fencing-in).  Regardless 
of  whether  the  prior  consent  orders  may  be 
considered  evidence  of  past  viofations,  they 
show  that  JWT  was  aware  of  the 
Commission's  concern  about  this  type  of 
claim  and  of  the  requirements  of  the  law  with 
respect  to  claims  involving  surveys  and  tests. 
Despite  these  concerns,  for  several  reasons 
we  believe  that  accepting  the  order  as 
negotiated  appears  to  be  appropriate.  For 
example,  we  understand  that  JWT  has  made 
clear  it  would  litigate  if  the  Commission 
attempted  to  obtain  broader  coverage; 
litigation  inevitably  presents  resource 
allocation  questions.^  In  addition,  broad 
product  coverage  obviously  weighs  more 
heavily  on  an  ad  agency  such  as  JWT  that 
handles  accounts  for  a  divers  assortment  of 
products- and  services,  than  on  a 
manufacturer  or  advertiser  offering  a  limited 
range  of  products.*  We  write  only  to  point 
out  that  in  light  of  all  the  circumstances  of 
this  (XBe,  broad  product  coverage  in  Part  D 
could  have  Iwen  justified  as  reasonably 
related  to  the  violations  alleged. 


3  Even  so,  a  litigated  order  could  be  beneficial  for 
several  reasons.  First,  in  case  of  future  similar 
violations  by  JWT,  a  litigated  order  clearly  could  be 
used  as  evidence  of  prior  law  violations.  Second, 
while  there  is  no  guarantee  that  the  Conunission 
would  obtain  broader  product  coverage  in  litigation 
than  is  contained  in  tUs  consent  order,  it  seems 
unlikely  that  the  Commission  would  do  any  worse, 
and  the  (Mtential  gain  is  great,  both  in  terms  of 
having  JWT  under  a  broader  order  and  in  terms  of 
precedential  value  for  other  cases.  Third,  a  litigated 
opinion  might  resolve  some  of  the  uncertainties 
concerning  the  precedential  value  of  prior  consent 
orders. 

'*  On  the  other  hand,  the  potential  burden  of  a 
broad  order  is  partially  mitigated  by  the  fact  that, 
as  an  ad  agency,  JWT's  order  contains  a  safe  harbor 
insulating  it  from  liability  unless  it  knows  or  should 
know  that  the  survey  or  test  did  not  prove, 
demonstrate,  or  confirm  the  representatioE  In 
addition,  it  is  not  unusual  for  orders  covering 
establishment  claims  to  have  broad  product 
coverage  because  the  type  of  claim  covered — the 
results  or  validity  of  tests  or  surveys — is  fairiy 
discqele. 


Statement  of  Commissioner  Mary  L. 
Azcuenaga  Concurring  in  Part  and 
Dissentiiig  in  Part 

/.  Walter  Thompson  USA,  Inc..  File  No.  942- 
3294 

I  dissent  from  Part  II  of  the  proposed 
consent  order  because  the  pniduct  coverage 
is  too  narrow.  Part  II  would  prohibit  J.  Walter 
Thompson  from  making  deceptive 
establishment  claims  for  any  weight  loss  or 
weight  control  program,  weight  loss  product, 
health  or  fitness  program,  exercise 
equipment,  or  diet-related  food.  Although  the 
product  coverage  in  this  provision  does  go 
beyond  the  product  with  respect  to  which  a 
violation  has  been  alleged,  given  the 
particular  facts  of  this  case,  I  would  impose 
even  broader  product  coverage.  In  my  view, 
J.  Walter  Thompson  relied  on  a  clearly 
flawed  study  in  making  its  deceptive  claims, 
and  it  continued  to  ms^  claims  based  on 
this  flawed  study  even  after  it  had  received 
contradictory  results  from  a  more  reliable 
study  that  it  had  commissioned.  ].  Walter 
Thompson  also  could  readily  transfer 
deceptive  test  result  claims  to  other  products, 
as  demonstrated  by  the  fact  that  J.  Walter 
Thompson  has  entered  into  three  other 
consent  agreements  to  settle  allegations  that 
it  made  deceptive  claims  concerning  survey 
or  test  results  for  three  disparat»products.' 
Given  that  J.  Walter  Thompson's  deception 
appears  to  have  been  deliberate  and  that  its 
deception  readily  could  be  transferred  to 
other  products,  see  Stouffer  Foods  Corp.,  D. 
9250,  slip  op.  at  17  (Sept.  26,  1994),  broader 
product  coverage  is  appropriate. 
IFR  Doc.  95-18954  Filed  8-1-95;  8:45  ami 
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[DkLC-3588] 

Korean  Video  Stores  Association  of 
IMarytand,  et  ai.;  Prohiiaited  Trade 
Practices,  and  Affinnnative  Correction 
Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Maryland  based  video  store  association 
and  its  members  from  entering  into  any 
agreement  to  raise,  fix,  or  maintain 
prices  in  the  retail  video  tape  rental 
business;  and  requires,  within  30  days, 
its  members  to  display  a  poster 
announcing  the  settlement,  in  both 
English  and  Korean,  in  their  respective 


V  Walter  Thompson  Co..  97  F.T.C.  323  (1981); 
(dental  cleaning  device);  /.  Walter  Thompson  Co., 
94  F.T.C.  331  (1979)  (dishwashers);/.  Walter 
Thompson  Co.,  84  F.T.C.  736  (1974)  (automobiles). 
Assuming  the  allegations  in  this  and  the  previous 
cases  to  be  true,  we  would  have  to  conclude  that 
J.  Walter  Thompson  has  had  difficulty 
comprehending  that  the  conduct  alleged  is  conduct 
about  which  the  Commission  is  concerned. 


stores  and  to  publish  the  entire  text  of 
the  poster  in  three  Korean-language 
newspapers  in  the  Washington,  DC  area. 
DATES:  Complaint  and  Order  issued  June 
20, 1995.' 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  G.  Krauss,  FTC/S-3627, 
Washington.  DC  20580.  (202)  326-2713. 
SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  April  11. 1995,  there  was 
published  in  the  Federal  Register,  60  FR 
18411,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Korean 
Video  Stores,  et  al.,  for  the  purpose  of 
soUdtlng  public  comment. 

Interested  parties  were  given  sixty 
(60)  days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

tSec.  6,  38  Stat  721;  15  U.S.C  4ft.  Interprets 

or  applies  sec.  5,  38  Stat.  719,  as  amended; 

15  U.S.C.  45) 

Benjamin  I.  Berman, 

Acting  Secretary. 

[FR  Doc.  95-18955  Filed  8-1-95;  8:45  am) 

BILUNQ  CODE  6750-01-M 

[File  No.  951-0024] 

Summit  Communications  Group,  Inc., 
et  al.;  Proposed  Consent  Agreement 
With  Analysis  to  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  imfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  Siunmit  and  seven 
Wometco  Cable  TV  companies  from 
agreeing,  attempting  to  agree  or  carrying 
out  an  agreement  with  any  cable 
television  provider  to  allocate  or  divide 
markets,  customers,  contracts  or 
territories  for  cable  television  service  in 
the  incorporated  and  unincorporated 
areas  of  the  Georgia  counties  of  Cobb, 
Bartow,  Dekalb,  Walton,  Gwinnett, 
Fulton,  Douglas,  Fayette,  Coweta, 
Clayton,  Henry,  Rockdale,  Newton  and 
Cherokee. 


1  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130,  6th  Street  &  Pennsylvania 
Avenue  NW.,  Washington.  DC  20580. 
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DATES:  Comments  must  be  received  on 
or  before  October  2, 1995. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159, 6th  St.  and  Pa.  Ave..  N.W., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Rowe  or  Robert  Doyle,  Jr.,  FTC/ 
S-2105,  Washington,  DC  20580.  (202) 
326-2610  or  326-2819. 
SUPPt.EMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b){6)(u)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  Matter  of  Summit  Communications 
Group,  Inc.,  a  corporation,  and  Wometco 
Cable  TV  of  Georgia,  Inc.,  a  corporation; 
Wometco  Cable  TV  of  Cobb  County,  Inc.,  a 
corporation;  Wometco  Cable  TV  of  Clayton 
County,  Inc.,  a  corporation;  Wometco  Cable 
TV  of  Conyers-Rockdale,  Inc.,  a  corporation: 
Wometco  Cable  TV  of  Fayette  County,  Inc., 
a  corporation;  Wometco  Cable  TV  of  Fulton 
J[}ounty,  a  corporation;  and  Wometco  Cable 
TV  of  Henry  County,  Inc.,  a  corporation. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Summit 
Communications  Group,  Inc. 
("Summit"),  a  Delaware  corporation, 
and  Wometco  Cable  TV  of  Georgia,  Inc., 
a  Georgia  corporation,  Wometco  Cable 
TV  of  Cobb  County,  Inc.,  a  Georgia 
corporation.  Wometco  Cable  TV  of 
Clayton  County,  Inc.,  a  Georgia 
corporation,  Wometco  Cable  TV  of 
Conyers-Rockdale,  Inc..  a  Georgia 
corporation,  Wometco  Cable  TV  of 
Fayette  County,  Inc.,  a  Georgia 
corporation.  Wometco  Cable  TV  of 
Fulton  County,  a  Geor^  corporation, 
and  Wometco  Cable  TV  of  Henry 
County  Inc..  a  Georgia  corporation 
(hereinafter  collectively  referred  to  as 
"Wometco"),  and  it  now  appearing  that 
Stmunit  and  Wometco  are  willing  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  the  acts 
and  the  practices  being  investigated  and 
providing  for  other  relief: 


It  is  hereby  agreed  by  and  between 
Summit  and  Wometco,  by  their  duly 
authorized  officers  and  attorneys,  and 
counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  Siunmit  is  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Delaware,  with 
its  office  and  principal  place  of  business 
at  115  Perimeter  Center  Place,  Suite 
1150,  Atlanta.  Georgia  30346. 

2.  Proposed  respondent  Wometco 
Cable  TV  of  Georgia,  Inc..  is  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Georgia,  with  its 
office  and  principal  place  of  business  at 
5979  Fairbum  Road,  Douglasville, 
Georgia  30134. 

3.  Proposed  respondent  Wometco 
Cable  TV  of  Cobb  Coimty.  Inc.,  is  a 
corporation  organized,  existing,  and 
doing  business  imder  and  by  virtue  of 
the  laws  of  the  State  of  Georgia,  with  its 
office  and  principal  place  of  business  at 
1145  Powder  Springs  Road,  Marietta, 
Geoigia  30064. 

4.  Proposed  respondent  Wometco 
Cable  TV  of  Clayton  County,  Inc.,  is  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Georgia,  with  its 
office  and  principal  place  of  business  at 
6435  Tara  Boulevard,  Suite  22, 
Jonesboro,  Georgia  30236. 

5.  Proposed  respondent  Wometco 
Cable  TV  of  Conyers-Rockdale,  Inc.,  is  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Georgia,  with  its 
office  and  principal  place  of  business  at 
1361  Iris  Drive,  Conyers,  Georgia  30209. 

6.  Proposed  respondent  Wometco 
Cable  TV  of  Fayette  County.  Inc.,  is  a 
corporation  organized,  existing,  and 
doing  business  imder  and  by  virtue  of 
the  laws  of  the  State  of  Georgia,  with  its 
office  and  principal  place  of  business  at 
107  South  Glynn  Street,  Fayetteville, 
Geoi^a  30214. 

7.  Proposed  respondent  Wometco 
Cable  TV  of  Fulton  County  is  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Georgia,  with  its 
office  and  principal  place  of  business  at 
6435  Tara  Boulevard,  Suite  22, 
Jonesboro,  Georgia  30236. 

8.  Proposed  respondent  Wometco 
Cable  TV  of  Henry  County,  Inc..  is  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Georgia,  with  its 
office  and  principal  place  of  business  at 
6435  Tara  Boulevard,  Suite  22. 
Jonesboro.  Georgia  30236. 

9.  Time  Warner  Inc.  ("TWI")  is  a 
corporation  organized,  existing,  and 


doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Delaware,  with 
its  office  and  principal  place  of  business 
at  75  Rockefeller  Plaza,  New  York,  New 
York  10019.  After  consiunmation  of  a 
proposed  acquisition  of  Summit  by 
TWI,  Siunmit  will  become  a  wholly- 
owned  subsidiary  of  TWI. 

10.  U  S  WEST.  Inc.  ("USW")  is  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Colorado,  with 
its  office  and  principal  place  of  business 
at  7800  East  Orchard  Road.  Englewood. 
Colorado  80111.  USW  is  an  owner  of 
approximately  25%  of  Time  Warner 
Entertainment  Company.  L.P..  an 
affiliate  of  TWI.  On  December  6. 1994, 
USW,  through  its  wholly-owned 
subsidiary  Multimedia  Cable,  Inc.,  a 
Delaware  corporation,  acquired 
Wometco. 

11.  Summit  and  Wometco  admit  all 
the  jurisdictional  facts  set  forth  in  the 
draft  of  complaint. 

12.  Siunmit  and  Wometco  waive: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

13.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Conunission  it.  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  with 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  Summit  and 
Wometco,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

14.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  Summit  or  Wometco 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint  or  that  the  facts 
as  alleged  in  the  draft  complaint,  other 
than  jurisdictional  facts,  are  true. 

15.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 


Commission's  Rules,  the  Commission 
may,  without  further  notice  to  Summit 
or  Wometco,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  complaint  and  its 
decision  containing  the  following  order 
to  cease  and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  widb  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  eiside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  compliant  and 
decision  containing  the  agreed-to  order 
to  the  addresses  of  Siuiunit  and 
Wometco.  as  stated  in  this  agreement, 
shall  constitute  service.  Summit  and 
Wometco  waive  any  right  each  may 
have  to  any  other  manner  of  service. 
The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

16.  Summit  and  Wometco  have  read 
the  proposed  compliant  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
each  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  each 
has  fully  complied  with  the  order. 
Summit  and  Wometco  further 
understand  that  they  may  be  liable  for 
civil  pendties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  the  order  becomes  final. 

Order 


/ 

It  is  Ordered  that,  as  used  in  this 
order,  the  following  definitions  shall 
apply: 

A.  "Summit"  means  Summit 
Communications  Group,  Inc.,  its 
directors,  officers,  employees,  agents 
and  representatives,  predecessors, 
successors  and  assigns,  its  subsidiaries, 
divisions,  groups  and  affiliates 
controlled  by  Summit,  and  the 
respective  directors,  officers,  employees, 
agents,  representatives,  successors  and 
assigns  of  each: 

B.  "Wometco"  means  Wometco  Cable 
TV  of  Georgia,  Inc.,  Wometco  Cable  TV 
of  Cobb  County,  Inc..  Wometco  Cable 
TV  of  Clayton  County.  Inc.,  Wometco 
Cable  TV  of  Conyers-Rockdale,  Inc.. 
Wometco  Cable  TV  of  Fayeete  County, 
Inc.,  Wometco  Table  TV  of  Fulton 
County,  Wometco  Cable  TV  of  Henry 
County,  Inc.,  their  directors,  officers, 
employees,  agents  and  representatives. 


predecessors,  successors  and  assigns, 
their  subsidiaries,  divisions,  groups  and 
affiliates  controlled  by  Wometco,  and 
the  respective  directors,  officers, 
employees,  agents,  representatives, 
successors  and  assims  of  each; 

C.  "TWI"  means  Time  Warner  Inc.,  its 
directors,  officers,  employees  agents  and 
representatives,  predecessors, 
successors  and  assigns,  it  subsidiaries, 
divisions,  group  and  affiliates  controlled 
by  TWI,  and  the  respective  directors, 
officers,  employees,  agents, 
representatives,  successors  and  assigns 
of  each; 

D.  "USW"  means  US  West,  Inc.,  its 
directors,  officers,  employees,  agents 
and  representatives,  predecessors, 
successors  and  assigns,  its  subsidiaries, 
divisions,  groups  and  affiliates 
controlled  by  USW,  and  the  respective 
directors,  officers,  employees,  agents, 
representatives,  successors  and  assigns 
of  each; 

E.  "Commission"  means  the  Federal 
Trade  Commission; 

F.  "Cable  Operator"  means  any 
partnership,  sole  proprietorship  or 
corporation,  including  all  of  its 
subsidiaries,  affiliates,  divisions  and 
joint  ventures,  that  owns,  controls  or 
operates  one  or  more  Cable  Television 
Systems;  "Cable  Operator"  includes  the 
partners,  directors  officers,  employees, 
and  agents  of  such  partnership,  sole 
proprietorship  or  corporation  as  well  as 
the  directors,  officers,  employees,  and 
agents  of  such  partnership's  sole 
proprietorship's  or  corporation's 
subsidiaries,  affiliates,  divisions  and 
joint  ventures.  The  words  "subsidiary." 
"affiliate,"  and  "joint  venture"  refer  to 
any  firm  in  which  there  is  partial  (10% 
or  more)  or  total  ownership  or  control 
between  corporations. 

G.  "Cable  Television  Service"  means 
the  delivery  to  the  home  of  various 
entertainment  and  informational 
programming  via  a  Cable  Television 
System. 

H.  "Cable  Television  System"  means 
a  facility,  consisting  of  a  set  of  closed 
transmission  paths  and  associated  signal 
generation,  reception,  and  control 
equipment  that  is  designed  to  provide 
Cable  Television  Service,  which 
includes  video  programming  and  which 
is  provided  to  multiple  subscribers 
within  a  community.  The  term  does  not 
include:  (a)  a  facility  that  serves  only  to 
retransmit  the  television  signals  of  one 
or  more  television  broadcast  stations;  or 
(b)  a  facility  that  serves  only  subscribers 
in  one  or  more  multiple  dwelling  units 
under  common  ownership,  control,  or 
management,  unless  such  facility  or 
facilities  uses  a  public  right-of  way. 

I.  "Relevant  Geographic  Area"  means 
the  incorporated  and  unincorporated 


areas  of  the  counties  of  Cobb,  Bartow, 
Dekalb.  Walton.  Gwinnett,  Fulton. 
Douglas,  Fayette.  Coweta,  Clayton, 
Henry,  Rockdale,  Newton,  and 
Cherokee,  in  the  State  of  Georgia.  • 

J.  "Overbuilding"  means  instances  in 
which  two  or  more  Cable  Operators 
have  the  facilities  to  provide  and  are 
capable  of  providing  Cable  Television 
Service  to  the  same  subscribers. 

n 

It  is  further  ordered  that  Summit  and 
Wometco  each  cease  and  desist  from, 
directly,  indirectly,  or  through  any 
corporate  or  other  device,  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act. 
combining  or  attempting  to  combine, 
entering  into  or  attempting  to  enter  into, 
organizing  or  attempting  to  organize, 
implementing  or  attempting  to 
implement,  carrying  out  or  attempting 
to  carry  out.  or  soliciting  or  attempting 
to  solicit,  any  combination,  agreement, 
or  understanding,  either  express  or 
implied,  with  any  Cable  Operator  or 
other  provider  or  potential  provider  of 
Cable  Television  Service  in  any  part  of 
the  Relevant  Geographic  Area: 

A.  To  allocate  or  divide  markets, 
customers,  contracts,  or  territories  for 
Cable  Television  Service  in  any  part  of 
the  Relevant  Geographic  Area. 
"Customers"  includes,  but  is  not  limited 
to,  residents  of  existing,  newly- 
constructed,  or  future  housing 
developments,  subdivisions,  apartment 
complexes,  or  hotels;  and 

B.  To  re&ain  from  Overbuilding  any 
portion  of  any  Cable  Television  System 
in  any  part  of  the  Relevant  Geographic 
Area. 

Provided  that  nothing  contained  in 
the  foregoing  paragraphs  of  this  order 
shall  be  construed  to  prohibit  TWI  or 
USW  from  engaging  in  any  lawful 
conduct  or  entering  into  any  lawful 
agreement. 

/// 

It  is  further  ordered  that  Summit  and 
Wometco  shall: 

A.  Within  thirty  (30)  days  after  the 
date  this  order  becomes  final,  distribute 
a  copy  of  the  complaint  and  order  to 
each  of  their  directors,  officers,  and 
supervisory  employees  who  are  in  any 
way  involved  in  Cable  Television 
Service  in  the  Relevant  Geographic 
Area; 

B.  For  a  period  of  three  (3)  years  after 
the  date  this  order  becomes  final, 
furnish  a  copy  of  the  complaint  and 
order  to  each  of  their  new  directors, 
officers,  and  to  each  of  their  supervisory 
employees  in  any  way  involved  in  Cable 
Television  Service  in  the  Relevant 
Geographic  Area,  at  the  time  they 
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become  a  director,  officer,  or 
supervisory  employee; 

C.  For  a  period  of  three  (3)  years  firom 
the  date  this  order  becomes  &ial,  and 
within  thirty  (30)  days  after  the  date  any 
entity  becomes  a  majority-owned 
subsidiary  of  Summit  or  Wometco, 
provide  a  copy  of  the  complaint  and 
order  to  all  directors,  officers,  and 
supervisory  employees  of  such  entity 
who  are  in  any  way  involved  in  Cable 
Television  Service  in  the  Relevant 
Geographic  Area. 

IV 

It  is  ordered  that  Summit  and 
Wometco: 

A.  Within  sixty  (60)  days  after  the 
date  this  order  becomes  final,  and 
annually  for  the  next  five  (5)  years  on 
the  anniversary  of  the  date  this  order 
becomes  final,  and  at  other  times  as  the 
Commission  may  require,  shall  each  file 
a  verified  written  report  with  the 
Commission  setting  forth  in  detail  the 
manner  and  form  in  which  each  has 
complied  and  is  complying  with  this 
order; 

B.  For  the  purpose  of  determining  or 
securing  compliance  with  this  order, 
shall  permit  any  duly  authorized 
representative  of  the  Conunission: 

1.  Access,  during  office  hours  and  in 
the  presence  of  coimsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  docmnents  in  the 
possession  or  imder  the  control  of 
Summit  or  Wometco,  relating  to  any 
matters  contained  in  this  order;  and 

2.  Upon  five  days'  notice  to  Summit 
and  Wometco,  and  without  restraint  or 
interference  from  them,  to  interview 
officers,  directors,  or  employees  of 
Siunmit  and  Wometco,  relating  to  any 
matters  contained  in  this  order.  Summit 
and  Wometco,  and  the  officers, 
directors,  and  employees,  may  have 
coimsel  present. 

C.  Shall  notify  the  Commission  at 
least  thirty  (30)  days  prior  to  any 
proposed  change  in  Summit  or 
Wometco  affecting  the  provision  of 
Cable  Television  Service  in  the  Relevant 
Geographic  Area,  such  as  dissolution, 
assignment,  or  sale  resulting  in  the 
emergence  of  a  successor  corporation,  or 
the  creation  or  dissolution  of 
subsidiaries  or  any  other  change  that 
may  affect  their  compliance  obligations 
arising  out  of  this  order. 

V 

It  is  further  ordered  that  this  order 
shall  terminate  twenty  (20)  years  from 
the  date  this  order  becomes  final. 


Analysis  ofProposed  Conseiit  Order  To  Aid 
Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted  for  public 
conunent  firom  Summit  Communications 
Group,  Inc.  ("Summit"),  and  Wometco  Cable 
TV  of  Georgia,  Inc.,  Wometco  Cable  TV  of 
Cobb  County,  Inc.,  Wometco  Cable  TV  of 
Clayton  Coimty,  Inc.,  Wometco  Cable  TV  of 
Conyers-Rockdale,  Ina,  Wometco  Cable  TV 
of  Fayette  County,  Inc.,  Wometco  Cable  TV 
of  Fulton  County,  and  Wometco  Cable  TV  of 
Henry  County,  Inc.  (hereinafter  collectively 
referred  to  as  "Wometco"),  an  agreement 
containing  a  proposed  consent  order  to  cease 
and  desist 

Hie  agreement  has  been  placed  on  the 
public  record  for  sixty  (60)  days  for  receipt 
of  comments  from  interested  persons. 
Comments  received  during  this  period  will 
become  part  of  the  public  record.  After  sixty 
(60)  days,  the  Commission  will  again  review 
the  agreement  and  the  comments  received 
and  will  decide  whether  it  should  withdraw 
&t)m  the  agreement  or  make  final  the 
agreement's  proposed  order. 

The  Complaint  prepared  for  issuance  by 
the  Conunission  along  with  the  pro]x>sed 
order  alleges  that  on  or  about  April  26, 1990, 
officials  of  Summit  and  Wometco  reached  an 
understanding  concerning  which  of  the  two 
companies  would  serve  apartment  complexes 
and/or  housing  complexes  in  an  area  of 
unincorporated  Cob  Coimty,  Georgia,  where 
both  companies  have  franchise  authority  to 
provide  cable  television  service.  The 
Complaint  alleges  that  this  understanding 
between  Summit  and  Wometco  was  in 
operation  from  late  April  1990  until  at  least 
March  24, 1993.  The  Complaint  alleges  that 
this  understanding  reached  by  Summit  and 
Wometco  was  an  agreement  not  to  compete 
and  has  had  the  puipose  or  effect,  or  the 
tendency  and  capacity,  to  restrain 
competition  unreasonably  and  to  injiue 
consumers  by  restraining  competition 
between  providers  of  cable  television 
services  in  parts  of  unincorporated  Cobb 
County,  and  depriving  cable  television 
subscribers  in  parts  of  unincorporated  Cobb 
County  of  access  to  a  competitively 
determined  price  and  quality  of  cable 
television  services. 

Summit  and  Wometco  have  signed  a 
consent  agreement  containing  the  proposed 
order.  The  proposed  order  prohibits  Summit 
and  Wometco  from  directly  or  indirectly 
combining  or  attempting  to  combine, 
entering  into  or  attempting  to  enter  into, 
organizing  or  attempting  to  organize, 
implementing  or  attempting  to  implement, 
carrying  out  or  attempting  to  carry  out,  or 
soliciting  or  attempting  to  solicit  any 
combination,  agreement,  or  understanding, 
either  express  or  implied,  with  any  cable 
operator  or  other  provider  or  potential 
provider  of  cable  television  services  to  (a) 
allocate  or  divide  markets,  customers, 
contracts,  or  territories  for  cable  television 
service,  and  (b)  refrain  fix)m  overbuilding  any 
portion  of  any  cable  television  system,  in  any 
part  of  the  incorporated  and  unincorporated 
areas  of  the  counties  of  Cobb,  Bartow;  Dekalb, 
Walton,  Gwinnett,  Fulton,  Douglas,  Fayette, 
Cowetta,  Clayton,  Henry,  Rockdale,  Newton, 
and  Cherokee,  in  the  State  of  Georgia. 


The  purpose  of  this  analysis  is  to  invite 
public  comment  concerning  the  proposed 
consent  order.  This  analysis  is  not  intended 
to  consent  order.  This  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and  proposed 
order  or  to  modify  their  terms  in  any  way. 
The  agreement  would  settle  charges  by  the 
Commission  that  the  proposed  respondents 
violated  Section  5  of  the  Federal  Trade 
Commission  Act  by  engaging  in  practices  that 
restricted  competition  between  providers  of 
cable  television  services  in  parts  of 
unincorporated  Cobb  County,  Georgia. 

Statement  of  the  Commission;  .Siunmit 
Communications  Group,  Inc. 

[File  No.  951^0024) 

In  this  matter,  the  Commission  has  alleged 
that  the  respondents.  Summit  and  Wometco, 
which  were  competing  providers  of  cable 
television  service,  entered  into  a  market 
allocation  agreement.  Such  an  agreement  is 
per  se  illegal  and,  in  this  case,  deprived  cable 
television  subscribers  of  a  competitive 
marketplace. 

The  two  respondents  were  Georgia-based     • 
firms,  each  of  which  offered  cable  television 
services  in  some  or  all  of  fourteen  Georgia 
counties.  Subsequent  to  the  alleged  illegal 
conduct,  Wometco  was  acquired  by  U.S. 
West,  and  after  commencement  of  the 
Commission's  investigation.  Summit  was 
acquired  by  Time- Warner.  Thus,  both 
Sununit  and  Wometco  are  under  the  active 
control  of  major  cable  television  firms  whose 
managements  were  not  implicated  by  the 
allegations  of  the  Commission's  complaint 

The  proposed  order  prevents  these 
respondents  from  engaging  in  similar 
conduct  in  the  fourteen  counties  in  Georgia 
where  either  of  the  two  firms  had  operations, 
a  far  broader  area  than  the  small  area  in  one 
county  where  the  parties  had  cable  systems 
capable  of  competing  for  business.  Under  the 
unique  circumstances  of  this  proceeding,  the 
Commission  has  concluded  that  relief  may  be 
limited  in  this  fashion. 

The  Commission's  policy  is  that  where  per 
se  illegal  conduct  is  found,  it  will  seek  the 
broadest  possible  relief,  without  geographic 
limitation.  Boulder  Ridge  Cable  TV.  Docket 
No.  C-3537  (Oct.  19,  1994).  Only  in 
extraordinary  cases,  such  as  this  one,  will  it 
be  appropriate  to  limit  the  scope  of  relief 

Statement  of  Commissioner  Mary  L. 
Azcuenaga  Concurring  in  Part  and 
Dissenting  in  Part;  Summit  Communications 
Group,  Inc. 

[File  No.  951-0024) 

I  concur  in  the  Commission  decision  to 
issue  a  complaint  alleging  that  the 
respondents  conspired  to  allocate  the  market 
for  cable  television  services.  Market 
allocation  agreements,  includifag  this  one,  are 
per  se  unlawful.  Addyston  Pipe  and  Steel  Co. 
v.  United  States,  175  U.S.  211  (1899). 

I  dissent  firom  the  decision  to  limit  the 
cease  and  desist  order  against  Summit 
Conununications  Group,  Inc.  (Summit)  and 
the  seven  named  Wometco  cable  systems  to 
a  small  geographic  area  surrounding  Atlanta, 
Georgia.  Summit  operates  cable  television 
systems  outside  the  fourteen  Georgia 
counties  that  are  included  in  the  geographic 


coverage  of  the  order,  and  the  order  does 
nothing  to  prevent  future  violations  at  those 
systems.  If,  after  the  order  is  issued.  Summit 
enters  an  identical  market  allocation 
agreement  at  a  cable  system  outside  these 
fourteen  counties,  the  Commission's  only 
recourse  will  be  to  initiate  an  administrative 
proceeding  to  obtain  still  another  order. 

Market  allocation,  like  price  fixing,  has 
long  been  deemed  per  se  unlawful,  and  no 
proof  of  market  power  is  necessary  to 
condemn  the  conduct  Nothing  about  the 
fourteen  Georgia  counties  rendera  them 
uniquely  susceptible  to  market  allocation 
schemes.  Since  market  allocation  is  unlawfiil 
whenever  and  wherever  it  occurs,  I  see  no 
reason  to  limit  the  prohibition  in  the  order 
to  a  tiny  geographic  region. 

The  complaint  and  order  set  forth  no 
rationale  for  drawing  a  line  around  these 
fourteen  coimties  as  the  geographic  metes 
and  bounds  of  the  order's  coverage.  The 
actual  agreements  alleged  in  paragraphs  six 
through  eleven  of  the  complaint  relate  to  the 
provision  of  cable  television  service  to  the 
Asbury  Village  apartment  complex  and 
specific  housing  subdivisions.  As  alleged  in 
paragraph  thirteen  of  the  complaint,  the 
restraint  of  trade  had  its  anticompetitive 
effect  only  in  these  unincorporated  areas  of 
Cobb  County,  Georgia.  The  absence  of  any 
apparent  rationale  is  troubling.  In  fiiture 
cases,  it  opens  the  door  to  unguided 
negotiations  regarding  the  geographic  scope 
of  conduct  orders. 

This  is  the  second  consent  agreement 
involving  allegations  of  market  allocation  in 
which  the  Commission  has  limited  the 
coverage  of  the  order  to  a  narrow  geographic 
area  In  B  S- /  School  Bus  Service,  Inc.,  Docket 
No.  G-3425  (April  22, 1993),  I  dissented  firom 
the  limitation  on  the  geographic  coverage  of 
the  order  on  the  ground  that  in  the  rare  case 
in  which  the  Commission  uncovers  a  flagrant 
per  se  violation  such  as  bid  rigging,  price 
fixing  or  market  allocation,  it  should  take 
strong  action  to  prohibit  the  participants  in 
conspiracy  from  repeating  the  violation.  I 
expressed  concern  that  the  Commission  was 
signalling  a  new  leniency  toward  per  se 
antitrust  violations.  In  accepting  this  second 
order  with  such  a  weak  and  limited  remedy, 
the  Commission  appears  to  eliminate  the 
possibility  that  the  school  bus  order  can  be 
disregarded  as  an  aberration. 
Benjamin  I.  Herman, 
Acting  Secretary. 
(FR  Doc.  95-18956  Filed  8-1-95;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

Public  Infonmation  Collection 
Requirements  Submitted  for  Public 
Comment  and  Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 


(HCFA),  Department  of  Health  and 
Human  Services  (HHS),  is  publishing 
the  following  siunmaries  of  proposed 
collections  for  public  comment. 

1.  Type  of  Information  Collection 
Request:  Reinstatement,  with  change,  of 
a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Peer  Review 
Organization  (PRO)  Reporting  Forms; 
Form  Nos.:  HCFA  613-627;  Use:  PROs 
are  authorized  to  review  inpatient  and 
outpatient  services  for  quality  of  care 
provided  and  to  eliminate  unreasonable, 
unnecessary,  and  inappropriate  care 
provided  to  Medicare  beneficiaries.  The 
PROs  are  required  to  report  the  results 
of  the  review  to  HCFA.  Frequency: 
Monthly,  quarterly;  Affected  Public: 
Business  or  other  for  profit;  Number  of 
Respondents:  53;  Total  Annual  Hours: 
10,759. 

2.  Type  of  Information  Collection 
Request:  New  Collection;  Title  of 
Information  Collection:  Evaluation  of 
the  Oregon  Medicaid  Reform 
E)emonstration,  Baseline  Siuvey;  Form 
No.:  HCFA  R-179;  Use:  The  baseline 
survey  is  one  component  in  the 
evaluation  of  the  Oregon  Medicaid 
Reform  Demonstration  (OMRD),  a 
demonstration  authorized  vmder  section 
115  of  the  Social  Secvuity  Act.  The 
purpose  of  the  survey  is  to  gather 
information  on  the  health  status,  past 
utilization,  and  level  of  satisfaction  of  a 
sample  of  newly  enrolled  OMRD 
recipients,  in  a  way  that  allows 
followup  contact,  and  maximizes  the 
likelihood  of  preenrollment  recall. 
Frequency:  Annually;  Affected  Public: 
Individuals  or  households;  Number  of 
Respondents:  2,667;  Total  Annual 
Hours:  500. 

3.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Information 
Collection  Requirements  in  HSQ 108-F, 
Assumption  of  Responsibilities;  Form 
No.:  HCFA  R-71;  Use:  Rule  establishes 
the  review  functions  to  be  performed  by 
the  PRO  and  outlines  the  relationships 
among  PROs,  providers,  practitioners, 
beneficiaries,  fiscal  intermediaries,  and 
carriers.  Frequency:  Monthly,  quarterly; 
Affected  Public:  Business  or  other  for 
profit;  Number  of  Respondents:  53; 
Total  Annual  Hours:  46,653. 

4.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medical  Records 
Review  Under  Prospective  Payment 
System  (PPS);  Form  No.:  HCFA  R-50; 
Use:  PROs  are  authorized  to  conduct 
medical  review  activities  under  the  PPS. 
In  order  to  conduct  medical  review 
activities,  we  depend  upon  hospitals  to 


make  available  specific  records. 
Frequency:  Annually;  Affected  Public: 
Business  or  other  for  profit;  Number  of 
Respondents:  6,412;  Total  Annual 
Hours:  22,400. 

5.  Type  of  Information  Collection 
Request:  New  Collection;  Title  of 
Information  Collection:  Evaluation  of 
the  Medicare  Cataract  Surgery  Alternate 
Payment  Demonstration;  Form  No.: 
HCFA-R-1 77;  Use:  To  test  the 
feasibility  of  a  negotiated  bimdled 
payment  for  the  entire  episode  of  - 
cataract  surgery  with  an  intraocular  lens 
implant  and,  provide  insight  into 
appropriateness  indicators  and  effective 
quality  assurance  and  utilization  review 
mechanisms  for  cataract  surgery. 
Frequency:  Annually;  Affected  Public: 
Business  or  other  for  profit  institutions; 
Number  of  Respondents:  1,686;  Total 
Annual  Hours:  506. 

6.  Type  of  Information  Collection 
Request:  Reinstatement,  without  change, 
of  a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Home  Healdi 
Agency  Survey  and  Deficiencies  Report, 
Home  Health  Functional  Assessment 
histrument;  Form  Nos.:  HCFA-1572, 
HCFA-1515;  Use:  La  order  to  participate 
in  the  Medicare  program  as  a  home 
health  agency  (IfflA)  provider,  the  HHA 
must  meet  Federal  standards.  These 
forms  are  used  to  record  information 
about  patients'  health  and  provider 
compliance  with  requirement  and  report 
information  to  the  Federal  Government. 
Frequency:  Annually;  Affected  Public: 
Business  or  other  for  profit;  Number  of 
Respondents:  8,622;  Total  Annual 
Hours:  129,330. 

7.  Type  of  Information  Collection 
Request:  Reinstatement,  without  change, 
of  a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Survey  Team 
Composition  and  Workload  Report; 
Form  No.:  HCFA-670;  Use:  This  form 
will  provide  information  on  resource 
utiUzation  appficable  to  survey  activity 
in  the  Medicare/Medicaid  provider/ 
supplier  types  and  Clinical  Laboratory 
Improvement  Amendment  (CLLA) 
laboratories.  This  information  will  assist 
HCFA  in  determining  Federal 
reimbursement  for  surveys  conducted. 
Frequency:  Annually;  Affected  Public: 
State,  local,  or  tribal  governments; 
Number  of  Respondents:  53;  Total 
Annual  Hours:  71,667. 

8.  Type  of  Information  Collection 
Request:  New  collection;  Title  of 
Information  Collection:  Field  Testing  of 
the  Uniform  Needs  Assessment 
Instrument;  Fonn  No.:  HCFA-R-180; 
Use:  The  validity,  reliability,  and 
administrative  feasibility  of  the  Uniform 
Needs  Assessment  instrument  will  be 
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tested  in  a  small-scale  trial.  Also,  a  high 
risk  screener  will  be  developed  to 
identify  hospital  patients  in  need  of 
extensive  discharge  planning.  Testing 
will  be  done  in  two  phases 
approximately  1  year  apart.  Each  phase 
will  involve  12  provider  sites,  420 
patients,  and  840  total  assessments. 
Frequency:  Annually;  Affected  Public: 
Individuals  or  households,  business  or 
other  for  profit,  and  not-for-profit 
institutions:  Number  of  Respondents: 
420;  fotal  Annual  Hours:  1,050. 

To  request  copies  of  the  proposed 
paperwork  collections  referenced  above, 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  shquld  be  sent 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Financial  and  Human 
Resources,  Management  Plaiming  and 
Analysis  Staff,  Attention:  John  Biuke, 
Room  C2-26-17,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  July  24, 1995. 
Kathleen  B.  Larson, 

Director,  Management  Planning  and  Analysis 
Staff.  Office  of  Financial  and  Human 
Resources,  Health  Care  Financing 
Administration. 

[FR  Doc.  95-18942  Filed  8-1-95;  8:45  am] 

BiLUNQ  COOE  4120-03-P 


Statement  of  Organization,  Functions, 
and  Delegations  of  Authority;  Update 
of  Regional  Office  Division  Level 
Functional  Statements 

Part  F  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration  (HCFA),  (Federal 
Register,  Vol.  59,  No.  60,  pp.  14658- 
14659,  dated  Tuesday,  March  29, 1994) 
is  being  amended  to  reflect  changes  to 
the  functional  statements  to  the  Division 
level  components  within  the  HCFA 
Regional  Offices  (ROs).  Eight  of  the  ROs 
propose  to  streamline  their 
organizational  structure  in  accordance 
with  HCFA's  Strategic  Plan  (SP)  and  the 
recommendations  contained  in  the 
National  Performance  Review.  Seattle 
plans  to  streamline  as  a  demonstration 
project  to  last  up  to  18  months.  Seattle 
will  establish  seven  organizations, 
called  Clusters,  that  will  report  to  the 
Office  of  the  Regional  Administrator 
(ORA).  The  other  ROs  will  retain  the 
basic  three  division  stnictiue,  including 
the  Division  of  Health  Standards  and 
Quality  (DHSQ),  the  Division  of 


Medicaid,  and  the  Division  of  Medicare, 
in  each  of  the  ROs  affected  by  this 
proposal.  The  changes  to  the  functional 
statements  at  the  division  level  are 
tiiinor  and  can  best  be  characterized  as 
updates  and  clarifications  of  functional 
responsibilities.  The  primary  changes 
occur  at  the  branch  level  where  the  ROs 
propose  to  realign  components  to 
improve  services  to  beneficiaries, 
streamline  their  functions,  to  reduce  the 
number  of  supervisory  positions, 
enhance  employee  empowerment  and 
meet  the  goals  of  the  HCFA  SP.  The 
functional  responsibilities  of  the 
Division  of  Medicare  and  the  Division  of 
Medicaid  are  the  same  in  all  regions, 
except  Seattle,  with  minor  variations 
indicated  in  the  functional  statements. 

The  functional  statements  for  DHSQ 
and  the  Divisions  of  Medicaid  and 
Medicare  in  Denver  and  San  Francisco 
are  being  republished.  The  functional 
statements  for  these  two  ROs  will 
remain  operational  until  revised  by  a 
proposal  later  in  the  year.  There  are  thus 
four  distinct  functional  statements  for 
the  DHSQ  due  to  variations  caused  by 
the  concentration  of  primary 
responsibility  for  medical  review 
activities  in  three  regions  (Boston, 
Dallas,  and  Kansas  City).  The  other  ROs 
wall  continue  to  have  responsibility  for 
some  aspects  of  medical  review  but  will 
not  have  the  primary  responsibility  for 
the  function.  The  first  statement  applies 
to  those  ROs  (New  York,  Philadelphia, 
Atlanta,  and  Chicago)  that  do  not  have 
primary  responsibility  for  the  medical 
review  function.  The  second  statement 
applies  to  two  of  the  ROs  that  have 
primary  medical  review  responsibility, 
Boston  and  Dallas.  In  both  of  these 
regions,  the  medical  review  function 
will  be  assigned  to  DHSQ.  The  third 
DHSQ  statement  applies  to  Kansas  City, 
where  the  medical  review  function  will 
be  assigned  to  the  immediate  ORA 
rather  than  DHSQ.  The  fourth  statement 
apphes  to  the  Denver  and  San  Francisco 
which  retain  the  current  DHSQ 
functional  responsibility  until  revised 
by  a  streamlining  proposal  later  this 
year. 

The  functional  statements  for  DHSQ 
and  the  Division  of  Medicaid  and  the 
Division  of  Medicare  in  Denver  and  San 
Francisco  are  being  republished  to  avoid 
confusion. 

The  specific  {unendments  to  Part  F. 
are  as  follows: 

•  Section  F.10.D.6  (Organization)  is 
amended  to  read  as  follows: 

6.  Office  of  the  Regional  Administrator 

al .    Division  of  Health  Standards  and 

Quality  (FLD(2-5)A) 
a2.    Division  of  Health  Standards  and 

Quality  (FLD(1,6)A) 


a3.    Division  of  Health  Standards  and 

Quality  (FLD(7)A) 
a4.    Division  of  Health  Standards  and 

Quality  (FLD(8.9)A) 
bl.    Division  of  Medicaid  (FLD(l-4,  6- 

7)B) 
b2.    Division  of  Medicaid  and  Ma"  >\i,ed 

Care  (FLD(5)B) 
bS.    Division  of  Medicaid  (FLD(8-9)B) 
cl.    Division  of  Medicare  (FLD(1-7)C) 
c2.    Division  of  Medicare  (FLD(8-9)C) 
dl.    Medicare  Operations  and  PoUcy 

Cluster  (FLDXD) 
d2.    Medicaid  Operations  and  Policy 

Cluster  (FLDXE) 
dS.    Program  Fiscal  Integrity  Cluster 

(FLDXF) 
d4.    Consiuner  Services  and 

Liformation  Cluster  (FLDXG) 
d5.    Managed  Care  Operations  Cluster 

(FLDXH) 
d6.    Health  Care  Quality  Improvement 

Cluster  (FLSXJ) 
d7.    Certification  Improvement  Cluster 

(FLDXK) 

Section  F.20.D.6.a  (Functions)  is 
amended  to  read  as  follows: 

al .    Division  of  Health  Standards  and 
Quality  (FLD(2-5)A) 

•  Assures  that  health  care  services 
provided  under  the  Medicare,  Medicaid, 
and  CLLA  programs  are  furnished  in  the 
most  effective  and  efficient  manner 
consistent  with  recognized  professional 
standards  of  care. 

•  Interprets  and  implements  health 
safety  standards  and  evaluates  their 
impact  on  utilization  £md  quality  of 
health  care  services. 

•  Determines  approval  and  denial  of 
all  provider  and  supplier  certification 
actions  under  the  Medicare  program. 

•  Initiates  and  implements  remedial 
actions,  including  termination  of 
agreements  or  alternative  sanctions 
against  health  care  facilities  not  in 
compliance  with  Medicare 
requirements. 

•  Makes  final  determination  on  all 
initial  and  supplemental  budget 
requests  submitted  by  State  sm-vey 
agencies. 

•  Monitors  and  evaluates  State 
activities  related  to  Medicare  and 
Medicaid  survey  and  certification. 

•  Oversees  and  monitors  joint  State 
survey  agency/ESRD  Network  activities. 

•  Authorizes  investigation  of 
complaints  received  from  the  pubfic,  the 
Congress,  the  media,  and  other  sources 
which  allege  deficiencies  in  the  quality 
of  care  rendered  by  certified  health  care 
providers. 

•  Coordinates  State  survey  agency 
activities  related  to  COBRA  dumping, 
sanctions  and  civil  money  penalties. 

•  Actively  participates  in  and  takes  a 
lead  role  in  training,  outreach  and 


collaborative  activities  involving 
providers,  provider  groups,  and  State 
survey  agencies,  relating  to  quality  of 
health  care  services. 

•  Provides  leadership  in  the 
development,  implementation  and 
continuation  of  Continuous  Quality 
Improvement  activities  for  the  State 
survey  agencies  and  providers. 

•  Directs  RO  activities  in  support  of 
HCFA's  National  Managed  Caie 
Program. 

a2.  Division  of  Health  Standards  and 
Quality  (FL0(1.6)A) 

•  Oversees,  monitors,  coordinates, 
and  evaluates  the  State  Survey  agencies. 
Peer  Review  Organizations  (PROs),  and 
ESRO  Networks. 

•  Assures  that  health  care  provided 
under  the  Medicare,  Medicaid,  and 
CLIA  programs  are  appropriate,  of  high 
quality,  and  meet  recognized 
professional  standards  of  care. 

•  Improves  the  quality  of  care 
provided  to  Medicare  beneficiaries  by 
administration  of  the  PROs  and  ESRD 
Network  programs,  hereafter  referred  to 
as  Quality  Improvement  Programs 
(QIPs).  Under  the  Health  Care  Quality 
Improvement  Program  (HCQIP),  QIPs 
collaborate  with  providers  to  identify 
and  act  upon  opportunities  for  the 
quahty  of  health  care  services. 

•  Oversees  the  negotiation  and  award 
of  contracts  for  QIPs. 

•  Interprets  and  implements  health 
and  safety  standards  and  evaluates, 
through  surveillance,  and  surveys,  their 
impact  on  the  utilization  and  quality  of 
health  care  services. 

•  Evaluates  services  to  ensure 
protection  of  beneficiaries  receiving 
health  care  services  under  the  Medicare, 
Medicaid.' and  dJA  programs. 

•  Provides  leadership  and  direction 
in  beneficiary  information  and  outreach 
activities  concerning  health  care 
services,  including  information  to 
enable  beneficiaries  to  make  informed 
health  care  choices. 

•  Determines  program  efigibility  for 
all  providers  and  suppliers  under  the 
Medicare  program,  and  executes 
required  agreements. 

•  Initiates,  implements,  and 
coordinates  State  related  adverse  actions 
and  alternative  remedies,  including  civil 
money  penalties,  and  Federal  activities 
against  health  care  facilities  not  in 
compUance  with  Medicare  or  CLIA 
requirements. 

•  Makes  final  determination  on  all 
budget  request  submitted  by  State 
survey  agencies. 

•  Establishes  and  maintains  an 
extensive  data  and  information 
gathering  system  involving  all  aspects  of 


the  certification  program,  CUA,  and 
QIPs. 

•  Authorizes  investigation  of 
complaints  received  from  beneficiaries, 
the  public,  the  Congress,  the  media,  and 
other  souirces  which  allege  deficiencies 
in  the  quality  of  care  rendered  by    - 
certified  health  care  providers. 

•  Actively  participates  in  and  takes  a  , 
lead  role  in  training,  outreach  and 
collaborative  activities  involving 
providers,  provider  groups,  health  care 
professionals,  professional 
reorganizations,  consumer  groups,  and 
State  survey  agencies,  relating  to  quality 
of  health  care  services. 

•  Provides  leadership  in  the 
development,  implementation  and 
continuation  of  continuous  Quality 
Improvement  activities  for  the  State 
survey  agencies  and  providers. 

•  Provides  leadership  in  the  quality 
improvement  aspects  of  HCFA's 
National  Managed  Care  Program. 

•  Develops  and  conducts  training 
programs  for  the  State  survey  agencies. 

•  Provides  clinical  assistance  and 
technical  direction  to  QIPs  in  the 
selection  and  evaluation  of  project,  and 
develops,  executes  and  measiues  HCFA 
directed  cooperative  clinical  projects. 

a3.  Division  of  Health  Standards  and 
Quality  (FLO(7)A) 

•  Oversees,  monitors,  and  evaluates 
the  State  survey  agencies  and  Medicaid 
State  agencies. 

•  Assures  that  health  care  services 
provided  under  the  Medicare,  Medicaid, 
and  CLIA  programs  are  furnished  in  the 
most  efi'ective  manner  consistent  with 
recognized  professional  standards  of 
care. 

•  Interprets  and  implements  health 
and  safety  standards  and  evaluates, 
through  surveillance,  assessments  and 
surveys,  their  impact  on  the  utilization 
and  quality  of  health  care  services. 

•  Determines  approval,  denial,  or 
termination  of  all  provider  and  supplier 
certification  actions  imder  the  Medicare 
program. 

•  Implements  and  coordinates  State, 
Contractor,  and  carrier  activities  related 
to  adverse  sanctions  and  alternative 
remedies. 

•  Makes  final  determination  on  all 
budget  requests  submitted  by  State 
survey  agencies. 

•  Estabhshes  and  maintains  an 
extensive  data  and  information 
gathering  system  involving  all  aspects  of 
the  certification. 

•  Authorizes  investigation  of 
complaints  received  from  the  public,  the 
Congress,  the  media,  and  other  sources 
which  allege  deficiencies  in  the  quality 
x>f  care  rendered  by  certified  health  care 
providers. 


•  Actively  participates  in  and  takes  a 
lead  role  in  training,  outreach  and 
collaborative  activities  involving 
providers,  provider  groups,  and  State 
survey  agencies,  relating  to  quality  of 
health  care  services. 

•  Provides  leadership  in  the 
development,  implementation  and 
continuation  of  continuous  Quality 
Improvement  activities  for  the  State 
stuvey  agencies  and  providers. 

a4.    Division  ofHealth  Standards  and 
Quality  (FLD(B,9)A) 

-    •  Assures  that  health  care  services 
provided  imder  the  Medicare  and 
Medicaid  programs  are  furnished  in  the 
most  effective  and  efficient  manner 
consistent  with  recognized  professional 
standards  of  care. 

•  Interprets  and  implements  health 
safety  standards  and  evaluates  their 
impact  on  utilization  and  quahty  of 
health  care  services. 

•  Determines  approval  and  denial  of 
all  provider  and  supplier  certification 
actions  under  the  Medicare  program. 

•  Initiates  and  implements  remedial 
actions,  including  termination  of 
agreements  against  health  care  facilities 
not  in  compUance  with  Medicare 
requirements. 

•  Makes  final  determination  on  all 
initial  and  supplemental  budget 
requests  submitted  by  State  survey 
agencies. 

•  Monitors  and  evaluates  State 
activities  related  to  Medicare  and 
Medicaid  survey  and  certification. 

•  Oversees,  monitors,  and  evaluates 
Peer  Review  Organizations  (PROs), 
including  recommendations  for  contract 
renewal,  extension,  and  modification. 

•  Reconunends  approval  or 
withholding  of  monthly  voucher 
payments  to  PROs. 

•  Authorizes  investigation  of 
complaints  received  from  the  public,  the 
Congress,  the  media,  and  other  soiuces 
which  allege  deficiencies  in  the  quality 
of  care  rendered  by  certified  health  care 
providers. 

•  Coordinates  State  survey  agency 
activities  related  to  sanctions  and  civil 
money  penalties. 

bl.  Division  of  Medicaid  (FLD(l-4,6- 
7)B) 

•  Plans,  manages  and  provides 
Federal  leadership  to  State  agencies  in 
program  development,  implementation, 
maintenance,  and  the  regulatory  review 
of  State  Medicaid  program  management 
activities  under  title  XIX  of  the  Social 
Security  Act. 

•  Plans,  directs,  coordinates,  and 
approves  Medicaid  State  agency  data 
processing  systems  (including  MMIS)), 
proposals,  modifications,  operations. 
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contracts,  and  reviews.  Assists  Medicaid 
State  agencies  in  developing  innovative 
automated  data  processing  health  care 
systems.  Assures  the  propriety  of 
Federal  expenditures. 

•  Reviews,  evaluates,  and  detennines 
acceptability  of  audit  findings  and 
recommendations  and  takes  necessary 
clearance  and  closure  actions. 

•  Maintains  day-to-day  liaison  with 
State  agencies  and  monitors  their 
Medicaid  program  activities  and 
practices  by  conducting  periodic 
program  management  and  financial 
reviews  to  assure  State  adherence  to 
Federal  law  and  regulations. 

•  Reviews,  approves,  recommends 
disapproval,  and  maintains  official  State 
plans  and  plan  amendments  for  medical 
assistance. 

•  Reviews,  approves,  and  monitors 
State  payment  systems  and  determines 
the  allowablity  of  claims  for  Federal 
financial  participation.  Takes  action  to 
disallow  claims  when  expenditures  are 
not  in  accordance  with  Federal 
requirements  and  defends  such  action 
before  the  Departmental  Appeals  Board 
and  in  court.  Defers  payment  action  on 
questionable  State  claims  for 
allowability. 

•  Reviews  States'  Medicaid  quarterly 
estimates  and  statement  of  expenditures 
and  recommends  the  amoimt  to  be 
estimated  and  allowed  in  the  quarterly 
grants. 

•  Implements  title  XIX  special 
initiatives  and  special  or  experimental 
programs  such  as  Maternal  and  Child 
Health,  Acquired  Inunime  Deficiency 
Syndrome,  statewide  1115  waivers, 
Freedom  of  Choice  Waivers  (1915(b). 
Home  and  Community  Based  Services 
Waivers  (1915c).  and  operations  of 
major  management  initiatives. 

•  Provides  consistent  guidance, 
technical  assistance,  and  policy 
interpretation  to  States  on  Medicaid 
program  and  financial  issues. 

•  Responds  to  beneficiary. 
Congressional,  provider,  and  public 
inquiries  concerning  Medicaid  issues, 
including  Freedom  of  Information  Act 
requests. 

•  Conducts  customer  outreach  and 
service  initiatives. 

•  Reviews  and  approves  managed 
care  contracts  and  prepaid  health  plans. 

b2.  Division  of  Medicaid  and  Managed 
Care  (FLD(5)B) 

•  Provides  Federal  leadership  to  State 
agfflicies  in  program  implementation, 
maintenance,  and  regulatory  review  of 
State  Medicaid  program  management 
acUviUes  under  Title  XIX  of  the  Social 
ScCTirity  Act. 

•  Assures  the  propriety  of  Federal 
Medicaid  expenditures  and,  where 


appropriate,  takes  action  to  disallow 
claims. 

•  Consults  with  and  provides 
guidance  to  States  on  appropriate 
matters  including  the  interpretation  of 
Federal  requirements,  options  available 
to  States  imder  these  requirements,  and 
information  on  practices  in  other  States. 

•  Provides  consistent  policy  guidance 
to  States  on  Medicaid  program 
administration  and  the  amount, 
duration,  scope,  and  payment  for  health 
services  under  the  State  program. 

•  Monitors  State  agency  Medicaid 
activities  by  conducting  periodic 
program  management  and  financial 
reviews  to  assure  State  adherence  to 
Federal  laws  and  regulations. 

•  Reviews,  approves,  and  maintains 
official  State  plans  and  State  plan 
amendments  for  medical  assistance. 

•  Directs  activities  in  support  of  the 
Medicare  managed  care  program 
including  technical  support  and 
oversight  of  these  plans. 

•  Reviews,  approves  or  recommends 
for  disapproval,  and  monitors  State 
institutional  payment  plans  and  systems 
(after  CO  concurrence  for  hospitals  and 
long  term  care  facilities). 

•  Reviews  States'  quarterly 
statements  of  expenditures  and 
recommends  appropriate  action  on 
amounts  claimed. 

•  Defers  payment  action  on 
questionable  State  claims  for 
dlowability. 

•  Issues  orders  suspending  Federal 
financial  participation  on  unallowable 
State  Title  XIX  payments  and  defends 
disallowance  actions  at  Departmental 
Appeals  Board. 

•  Plans,  directs,  and  coordinates  the 
review  and  approval  of  Medicaid  State 
agency  data  processing  systems, 
proposals,  modifications,  operations, 
and  contracts. 

•  Implements  Title  XIX  special 
initiatives,  such  as  maternal  and  child 
health.  Acquired  Immune  Deficiency 
Syndrome,  managed  care  plans,  health 
maintenance  organization  contracts,  and 
other  special  or  experimental  programs 
and  operations  of  major  management 
initiatives. 

•  Performs  Medicaid  eligibility 
quality  control  reviews  over  State 
Medicaid  eligibility  and  inspection  of 
care  practices  to  assure  their  ongoing 
compliance  with  Medicaid  laws  and 
regulations. 

b3.  Division  of  Medicaid  (FL0(&-9)B) 

•  Provides  Federal  leadership  to  State 
agencies  in  program  implementation, 
maintenance,  and  regulatory  review  of 
State  Medicaid  program  management 
activities  under  Title  XIX  of  the  Social 
Security  Act. 


•  Assures  the  propriety  of  Federal 
Medicaid  expenditures  and,  where 
appropriate,  takes  action  to  disallow 
claims. 

•  Consults  with  and  provides 
guidance  to  States  on  appropriate 
matters  including  the  interpretation  of 
Federal  requirements,  options  available 
to  States  under  these  requirements,  and 
information  on  practices  in  other  States. 

•  Provides  consistent  policy  guidance 
to  States  on  Medicaid  program 
administration  and  the  amount, 
duration,  scope,  and  payment  for  health 
services  under  the  State  program. 

•  Monitors  State  agency  Medicaid 
activities  by  conducting  periodic 
program  management  and  financial 
reviews  to  assure  State  adherence  to 
Federal  laws  and  regulations. 

•  Reviews,  approves,  and  maintains 
official  State  plans  and  State  plan 
amendments  for  medical  assistance. 

•  Reviews,  approves  or  recommends 
for  disapproval,  and  monitors  State 
institutional  payment  plans  and  systems 
(after  CO  conciurence  for  hospitals  and 
long  term  care  facilities). 

•  Reviews  States'  quarterly 
statements  of  expenditures  and 
recommends  appropriate  action  on 
amounts  claimed. 

•  Defers  payment  action  on 
questionable  State  claims  for 
allowability. 

•  Issues  orders  suspending  Federal 
financial  participation  on  unallowable 
State  Title  XIX  payments  and  defends 
disallowance  actions  at  Departmental 
Appeals  Board. 

•  Plans,  directs,  and  coordinates  the 
review  and  approval  of  Medicaid  State 
agency  data  processing  systems, 
proposals,  modifications,  operations, 
and  contracts. 

•  Implements  Title  XIX  special 
initiatives,  such  as  Maternal  and  Child 
Health,  Acquired  Immune  Deficiency 
Syndrome,  prepaid  health  plans,  health 
maintenance  organization  contracts,  and 
other  special  or  experimental  programs 
and  operations  of  major  management 
initiatives. 

•  Performs  Medicaid  eligibiUty 
quality  control  reviews  over  State 
Medicaid  eligibility  and  inspection  of 
care  practices  to  assure  their  ongoing 
compliance  with  Medicaid  laws  and 
regulations. 

cl.  Division  of  Medicare  (FLD(l-7)C) 

•  Directs  Medicare  program 
administration  through  working 
relationship  with  contractors,  providers, 
physicians,  beneficiaries,  the  Social 
Security  Administration  district  offices, 
the  Administration  on  Aging,  the  Office 
of  Inspector  General,  and  other  Federal 
agencies,  as  well  as  local  and  national 
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organizations  and  individuals,  as 
required. 

•  Directs  the  review  and  revaluation 
of  the  effectiveness  of  the  Medicare 
program. 

•  Directs  activities  in  support  of  the 
Managed  Care  Program  including 
technical  support  and  oversight  of 
Health  Maintenance  Organizations,  and 
other  prepaid  contractors. 

•  Monitor  all  aspects  of  contractor 
performance  including  claims/bills 
processing;  coverage  decisions;  Medical 
Review;  the  detection  of  baud,  abuse, 
and  waste  in  the  Medicare  Program; 
overpayment  identification  and 
collection;  Medicare  Secondary  Payer 
(MSP);  provider  payment  and  audit; 
payment  to  physicians  and  suppliers; 
and  electronic  media  claims. 

•  Coordinates  on-going  contractor 
fiscal  management  activities,  including 
subcontracting,  cash  management 
activities,  and  compliance  with  the 
Chief  Financial  Officers  Act. 

•  Negotiates  and  approves  Medicare 
contractor  budget  and  budget 
modifications. 

•  Directs  and  coordinates  Medicare 
contractor  system  and  workload 
transaction  activities.  Provides  advice  in 
the  development  of  the  Medicare 
Transaction  System  (MTS). 

•  Evaluates  Medicare  contractor 
performance  and  prepares  annual 
Report  of  Contractor  Performance. 

•  Manages  beneficiary,  provider,  and 
public  information  programs. 

•  Recommends  renewals,  non- 
renewals, rescissions,  and  terminations 
of  Medicare  contracts. 

•  Coordinates  the  ESRD  program. 

c2.  Division  of  Medicare  (FL0(8,  9)C) 

•  Directs  Medicare  program 
administration  through  working 
relationship  with  contractors,  providers, 
physicians,  the  Social  Security 
Administration  regional  offices,  the 
Administration  on  Aging,  the  Office  of 
Inspector  General,  and  other  local  and 
national  organizations  and  individuals, 
as  required. 

•  Directs  the  review  and  evaluation  of 
the  effectiveness  of  the  Medicare 
program. 

•  E)irects  activities  in  support  of  the 
Managed  Care  Program  including 
technical  support  and  oversight  of 
health  maintenance  organizations,  and 
other  prepaid  contractors. 

•  Monitors  all  aspects  of  contractor 
performance  inducing  claims 
processing,  coverage  decisions, 
overpayment  identification  and 
cnllection.  Medicare  secondary  payor, 
provider  payment  and  audit,  payment  to 
physicians  and  suppliers,  and  electronic 
media  claims. 


•  Coordinates  ongoing  contractor 
fiscal  management  activities,  including 
subcontracting. 

•  Negotiates  and  approves  Medicare 
contractor  budget  modifications. 

•  Evaluates  Medicare  contractor 
performance  and  prepares  annual 
contractor  evaluation  report. 

•  Manages  beneficiary,  provider,  and 
public  information  programs. 

•  Recommends  renewals,  non- 
renewals, recessions,  and  terminations 
of  Medicare  contracts. 

dl.  Medicare  Operatioiu  and  Policy 
Ouster  (FLDXD) 

•  Directs  and  coordinates  the 
assessment  of  Medicare  fiscal 
intermediary  contractor  performance  to 
ensure  compliance  with  their  Medicare 
contracts.  Oversees  corrective  action 
and  resolution  of  operational  problems. 

•  Integrates  program  integrity 
considerations  into  all  aspects  of 
contractor  operations  to  manage  trust 
fund  and  general  fund  expenditures  in 
a  responsible  manner,  referring 
potential  fraud  cases  for  development 
and  action  to  the  Program  Fiscal 
Integrity  Cluster. 

•  Applies  data  analysis  to  assess  risk 
and/or  vulnerability  of  payment  policies 
to  ensure  appropriateness  of  program 
expenditures  and  recommends  policy 
and  procedure  changes  to  CO  as  needed. 

•  Monitors,  evaluates,  and  assesses 
Medicare  contractors'  performance. 

•  Recommends  renewals,  non- 
renewals, rescissions,  and  terminations 
of  Medicare  contracts. 

•  Monitors  the  Medicare  Common 
Working  File  host  contractor's 
performance  and  oversees  the 
operations  and  interfaces  of  the  host  and 
satellites. 

•  Provides  specialized  technical 
support  and  expertise  to  Medicare 
contractors  and  other  HCFA 
components  in  such  areas  as  ESRD. 
nu-al  health  clinics,  Part  B  payment, 
medical  review,  coverage,  and  coding 
issues. 

•  Oversees  and  evaluates  Part  B 
payment  changes  and  Part  A  and  Part  B 
medical  review  activities. 

•  Directs  the  review  of  Medicare 
contractor  data  processing  systems, 
proposals,  and  modifications. 

•  Reviews,  negotiates,  and 
recommends  appj^oval  of  contractor 
budgets,  modifications  to  budget 
allotments,  and  final  settlement  of 
contractor  costs. 

•  Monitors  Medicare  contractor 
banking  activities  and  recommends 
approval  of  contractor  banking 
agreements. 

•  Maintains  letter  of  credit  and 
allotment  controls  on  Medicare 


contractors  to  monitor  funds  drawn  for 
administrative  purposes. 

•  Provides  technical  assistance  to 
Medicare  contractors  in  implementing 
corrective  actions,  resolving  operational 
problems,  improving  their  contract 
performance,  and  in  implementing 
special  HCFA  initiatives. 

•  Conducts  special  studies  of 
contractor's  performance  and  identifies 
opportiuiities  for  improving  contractor's 
effectiveness. 

•  Coordinates  and  provides  guidance 
to  Medicare  contractors  and  providers/ 
suppliers  in  resolving  billing,  payment, 
coverage,  claims  processing,  and 
customer  service  issues. 

•  Evaluates  proposed  regulatory  and 
policy  changes  to  the  Medicare  program 
and  makes  recommendations  for  CO 
consideration. 

•  Provides  specialized  technical 
support  and  overaight  in  such  areas  as 
Part  A  and  Part  B  appeals. 

d2.  Medicaid  Operations  and  Policy 
Cluster  (FLOXE) 

•  Directs  and  coordinates  the 
assessment  of  Medicaid  State  agencies 
compliance  with  the  Medicaid  State 
plans,  with  the  exception  of 
institutional  payment  State  plans. 

•  Provides  speciaUzed  technical 
support  and  expertise  to  Medicaid  State 
agencies  and  oUier  HCFA  components 
including  those  related  to  non- 
institutional  payment;  early  and 
periodic  screening,  diagnosis,  and 
treatment;  third-party  liability; 
eligibility,  entitlement,  and  coverage  of 
health  services;  the  Vaccines  for 
Children  program,  and  maternal  and 
infant  health. 

•  Provides  technical  assistance  to 
State  agencies  in  implementing 
corrective  actions,  resolving  problems, 
and  improving  the  effectiveness  of  their 
performance. 

•  Negotiates  compliance  issues  and 
other  problems  with  State  agency 
management. 

•  Reviews  and  approves  Medicaid 
State  plan  amendments,  except  for 
institutional  payment  State  plans. 

•  Oversees,  coordinates,  and  assesses 
the  operation  of  State  Medicaid  Home 
and  Community-Based  Services 
Waivers. 

•  Provides  highly  specialized 
technical  direction  and  assistance  to 
States  regarding  computer  systems 
applications,  particularly  for  the 
Medicaid  Management  Information 
System  (MMIS)  and  the  Family 
Assistance  Management  Information 
System  procurement,  development,  and 
installations. 
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d3.  Program  Fiscal  Integrity  Cluster 
(FLDXF) 

•  Conducts  annual  System 
Performance  Reviews  on  MMIS 
computer  systems  to  validate  their 
compliance  with  Federal  specifications 
as  well  as  to  confirm  their  ongoing 
eligibiUty  for  enhanced  Federal  funding. 

•  Oversees  fiscal  operations  of  the 
Medicare  and  Medicaid  programs. 

•  Provides  leadership  and  technical 
assistance  to  Medicaid  State  agencies  in 
the  development  and  maintenance  of 
their  Medicaid  financial  management 
activities,  including  the  recovery  of 
Medicaid  overpayments,  Medicaid 
utilization  control;  and  inspection  of 
care  reviews. 

•  Conducts  periodic  comprehensive 
on-site  financial  reviews  to  assure  State 
adherence  to  Federal  laws,  regulations, 
and  State  plans.  Provides  technical 
expertise  and  guidance  innhe  financial 
system  and  cost  allocation  areas. 

•  Reviews  State  quarterly  statements 
of  expenditures  and  reconunends 
appropriate  actions  (including 
acceptance,  deferral  or  disallowance)  on 
amounts  claimed;  and  in  a  case  of 
disallowance,  prepares  HCFA  position 
for  Departmental  Appeals  Board. 

•  Reviews  State  Medicaid  budget 
estimates  projecting  futiue  Federal 
funding  requirements  and  recommends 
appropriate  State  funding  levels  to  CO. 

•  Reviews,  approves,  or  recommends 
disapproval,  and  monitors  State 
institutional  payment  plans  and  systems 
for  hospitals  and  nursing  facihties,  and 
determines  the  allowability  or 
nonallowability  of  claims  for  Federal 
financial  participation  (FFP);  and  where 
State  expenditm-es  have  not  been  made 
in  accordance  with  an  approved  plan  or 
Federal  requirements,  takes  action  to 
disallow  such  claims. 

•  Reviews  the  effectiveness  of 
specific  Medicaid  program  areas 
operated  by  State  agencies,  using  data 
analysis  techniques  to  assess  whether 
the  State  program  meets  intent. 

•  Together  with  State  agency  staff, 
develops  studies  to  help  the  State  assess 
its  own  effectiveness. 

•  Participates  with  CO  components  in 
the  development  and  design  of  quality 
measurements  of  the  Medicaid 
program's  effectiveness. 

•  Evaluates  Medicare  contractor's 
activities  involving  Medicare  Secondary 
Payor  (MSP)  performance  and  negotiates 
MSP  subrogation  cases. 

•  Monitors  and  negotiates  the 
settlement  and  resolution  of  audit 
findings  pertaining  to  the  Medicare  or 
Medicaid  programs  which  originate 
from  HHS'  Office  of  Inspector  General 
or  the  General  Accounting  Office. 


•  Conducts  quahty  assiuance  reviews 
of  Medicare  contractor  claims  payment 
operations. 

•  Monitors  Medicare  contractor 
overpayment  identification  and 
collection  activities,  pursues  collection 
of  overpayments  referred  to  the  RO, 
authorizes  extended  repayment 
schedules,  assists  regional  counsel  in 
bankruptcy  cases;  prepares  overpayment 
cases  for  ofiiset  against  Medicaid 
payments  and  Internal  Revenue  Service 
refunds;  and  refers  cases  to  the 
Department  of  Justice  for  possible 
litigation  as  appropriate. 

•  Provides  technical  assistance  to 
Medicare  contractors,  Medicaid  State 
agencies,  and  other  HCFA  components 
in  the  area  of  Medicare  and  Medicaid 
pajrment  and  fiscal  administration. 

•  Performs  special  studies  of 
Medicare  institutional  payment 
practices  and  recommends  corrective 
action  to  close  loopholes  identified. 

•  Conducts  the  Medicare  cost  report 
evaluation  program. 

•  Recommends  approval  or 
disapproval  of  common  audit 
agreements,  rural  referral  centers,  and 
sole  community  provider  exemption 
requests. 

•  Performs  reviews  of  allowability  of 
costs  claimed  by  Medicare  contractors 
on  the  Final  Administrative  Cost 
Reports. 

•  Monitors  and  reviews  Medicare 
contractors  compliance  with  the  Chief 
Financial  Officer's  Act. 

•  Directs  the  region's  efforts  to 
develop  and  refer  cases  of  suspected 
fraud  in  Medicare  and  Medicaid, 
maintaining  close  contact  with  OIG, 
Medicaid  fraud  units  at  State  Agencies, 
and  the  Department  of  Justice. 

•  Coordinates  fraud  and  abuse 
activities  with  other  HCFA  ROs, 
Medicare  contractors,  other  third  party 
payers,  and  CO. 

•  Reviews  the  effectiveness  of 
specific  Medicaid  program  areas 
operated  by  State  agencies,  using  data 
analysis  techniques  to  assess  whether 
the  State  program  meets  intent. 

d4.  Consimier  Services  and  Information 
Cluster  (FLDXG) 

•  Ensures  that  Medicare  and 
Medicaid  beneficiaries  are  informed  of 
HCFA  program  benefits,  rights,  and 
responsibilities  through  a 
comprehensive  marketing  strategy  to 
varied  audiences. 

•  Monitors,  evaluates,  and  assesses 
the  performance  of  Medicare  contractors 
in  their  beneficiary  outreach  and  service 
organizations. 

•  Coordinates  the  operation  of  a 
public  information  and  outreach 
programs  directed  at  beneficiary  groups. 


professional  organizations,  advocacy 
organizations,  other  health  care  entities, 
and  the  media. 

•  Directs  the  implementation  of 
HCFA  beneficiary  services  initiatives, 
such  as  the  Medigap,  Retired  Senior 
Volimteer  Programs,  Information 
Counseling  Assistance  grants,  and 
Qualified  Medicare  Beneficiary  (QMB) 
programs. 

•  Provides  direction,  technical 
assistance,  and  training  to  the  Social 
Seciirity  Administration  district  offices 
concerning  Medicare  entitlement,  post- 
entitlement,  and  beneficiary  education 
functions,  and  monitors  the 
performance  of  these  functions. 

•  Coordinates  and  controls  the 
processing  of  responses  to  all 
beneficiary,  provider,  and  Congressional 
inquiries. 

•  Provides  specialized  technical 
support  and  oversight  in  such  areas  as 
QMB  and  buy  in. 

•  Works  closely  with  local 
congressional  and  Governor's  offices  to 
provide  a  full  array  of  constituent 
services  and  support. 

d5.  Managed  Care  Operations  Cluster 
(FLDXH) 

•  Conducts  a  broad  range  of  activities 
to  oversee  the  operation  of  Medicare 
and  Medicaid  managed  care  plans  to 
protect  access  to  care  and  to  enhance 
access  to  care,  especially  in  rural  or 
other  imdeserved  areas. 

•  Provides  leadership  and  oversight 
of  health  care  delivery  systems  in 
Medicare  and  Medicaid  that  depart  from 
the  traditional  fee-for-service  model. 

•  Provides  technical  advice  to  health 
care  plans  that  want  to  enter  into  risk 
and  cost  contracts  for  Medicare. 

•  Evaluates  applications  from 
managed  care  plans  to  become  Medicare 
risk  or  cost  contractors  and/or  expand 
operations  to  assure  compliance  with 
applicable  laws  and  regulations; 
recommends  approval  or  denial  of  such 
applications. 

•  Reviews  and  approves  managed 
care  plan  marketing  materials  to  assiu^ 
adherence  to  laws  and  regulations  and 
to  assure  that  Medicare  beneficiaries 
receive  appropriate  and  clear 
information  about  the  plans'  benefit 
package  and  consumer  protection. 

•  Assures  contract  compliance 
through  periodic  monitoring  of  plan 
performance. 

•  In  cases  of  non-compliance, 
approves  corrective  action  plan  from  the 
managed  care  plans  and  monitors 
adherence  to  the  corrective  action  plan. 

•  Maintains  ongoing  relations  with 
managed  care  plans  in  the  region  and 
works  with  central  office  to  resolve 
problems  plans  have  with  HCFA  poUcy 


Federal  Register  /  Vol.  60,  No.  148  /  Wednesday,  August  2,  1995  /  Notices  39409 


or  procedures;  recommends  changes  to 
CO  in  policy  and  procedures  as 
appropriate. 

•  Operates  a  program  of  beneficiary 
services  that  includes  direct  contact 
with  the  Medicare  beneficiary  to  resolve 
problems  with  particular  plans,  contract 
through  congressional  offices 
concerning  beneficiary  problems,  and 
contact  plans  to  resolve  beneficiary 
problems. 

•  Resolves  systems  problems  that 
affect  beneficiary  eligibility/entitlement 
under  a  particular  managed  care  plan. 

•  Receives  and  evaluates  complaints 
from  beneficiaries  concerning  quality  of 
care  and  refers  such  complaints  to  PROS 
for  further  investigation  as  appropriate. 

•  Conducts  data  analysis  of  plan 
performance  indicators  to  determine 
whether  plans  need  technical  assistance 
or  corrective  action. 

•  Through  ongoing  information 
gathering  in  the  health  care 
marketplace,  provides  early  warning  to 
CO  on  poUces  that  might  impede  the 
risk  contracting  in  Medicare  as 
commercial/public  member  limits  and 
rate  setting. 

•  Provides  leadership  and  technical 
support  to  States  in  designing  and 
implementing  Medicaid  managed  care 
programs. 

•  Evaluates  requests  for  freedom  of 
choice  waivers  for  Medicaid  managed 
care  plans  to  assure  that  access  to  care 
is  maintained  or  enhanced  and  that 
projected  costs  comply  with  applicable 
law  and  regulation. 

•  Reviews  and  approves  contracts 
between  States  and  providers  to  assure 
compliance  with  Federal  law  and 
regulation. 

•  Provides  early  technical  assistance 
to  States  that  plan  to  apply  for  Section 
1115  waivers  to  implement  Statewide 
health  care  reform. 

•  Works  closely  with  CO  to  evaluate 
requests  for  Section  1115  waivers, 
assiuning  a  lead  role  when  the  waiver  is 
approved  and  implementation  begins. 

•  Provides  ongoing  technical 
assistance  to  States  with  active 
statewide  Section  1115  waivers  to 
assiue  that  conditions  of  the  waiver  are 
adhered  to  and  that  access  to  care  is 
adequate. 

•  Provides  technical  assistance  to 
States  in  finding  creative  and  new 
methods  of  delivering  Medicaid  services 
through  a  variety  of  managed  care 
arrangements. 

d6.  Health  Care  Quality  Improvement 
Quster  (FLDXJ) 

•  Assures  that  medical  care,  paid  for 
by  Federal  Medicare  funds,  is  medically 
necessary  and  meets  recognized 
professional  standards  and  quality  of 


care  through  funding  and  the 
monitoring  of  Peer  Review 
Organizations  (PROs)  and  ESRD 
Networks  in  a  multi-regional  geographic 
area. 

•  Provides  leadership  to  PROs  and 
networks  to  design  projects  that  will 
improve  care  to  Medicare  beneficiaries. 

•  Maintains  knowledge  of  HCFA  data 
bases,  as  well  as  other  large  health 
related  data  bases,  and  uses  these  to 
evaluate  care  provided  to  the  Medicare 
population. 

•  Oversees  the  PROs'  development  of 
local  quality  studies  to  assiue  scientific 
merit  and  program  relevance. 

•  Encourages  PROs  and  ESRD 
networks  to  work  with  providers  to  use 
the  results  of  local  quality  studies  to 
fashion  interventions  to  improve  care. 

•  Conducts  special  regionwide 
studies  to  evaluate  care  provided  to 
Medicare  beneficiaries,  including 
beneficiary  groups  which  may  have 
special  health  care  needs,  and  works 
through  PROs  to  help  providers  design 
interventions  to  improve  care. 

•  Disseminates  useful  information  to 
providers  and  to  beneficiaries  to 
improve  quality  of  care. 

•  Convenes  groups  at  the  local  level 
to  collaborate  on  studies  involving  the 
quahty  of  care  provided  to  the 
Medicare,  Medicaid,  and  managed  care 
populations;  this  includes  bringing 
together  variously  funded  sources  such 
as  universities,  foimdations,  and  State 
offices  with  similar  interests  in  quality 
of  care. 

•  Participates  in  the  negotiation  and 
award  of  contracts  to  PROs. 

•  Prepares  technical  and  budget 
evaluations  of  contract  proposals 
received  from  PROs,  and  makes 
judgments  to  commit  Federal  funds  for 
program  implementation. 

•  Monitors  and  assesses  the  overall 
quaUty  performance  of  PROs  including 
success  in  using  local  projects  to 
improve  care  for  Medicare  beneficiaries. 

d7.  Certification  Improvement  Cluster 
(FLDXK) 

•  Manages  the  State  agency 
evaluation  program  and  assesses  the 
performance  of  the  State  survey  agency 
in  their  survey  and  certification  review 
process  for  compliance  with 
performance  standards. 

•  Works  with  the  States  to  design 
internal  quality  assurance  programs. 

•  Negotiates  State  agency  agreements 
and  issues  substantive  regional 
guidelines  containing  policy  and 
procedural  interpretations  relating  to 
certification  activities. 

•  Evaluates  complaints  from  the 
public,  media,  Congress,  and  others 
alleging  deficient  standards  in  provider 


facilities,  and  instructs  State  agencies  to 
investigate,  as  appropriate. 

•  Makes  final  recommendations  on 
all  initial  budget  and  supplemental 
budget  requests  submitted  by  State 
agencies. 

•  Takes  adveree  actions  against  non- 
complying  Medicare  facilities. 

•  Establishes  and  maintains  a  data 
and  information  gathering  system 
involving  all  aspects  of  the  certification 
program. 

•  Conducts  Federal  surveys  of 
providers  and  suppliers  of  health 
services  to  ensure  that  State  monitoring 
is  satisfactory. 

•  Performs  or  authorizes  validation 
surveys  in  accredited  institutions  to 
determine  their  compliance  with 
Federal  standards. 

•  Conducts  surveillance  and 
assessment  of  State  agency  operations 
regarding  qaaUty  of  care,  and  assists 
them  in  developing  the  capability  to 
provide  direct  assistance  to  providers 
and  suppliers  of  health  services  in  the 
improvement  of  their  performance. 

•  Conducts  studies,  pilot  projects, 
and  experimental  programs  and  assists 
in  implementing  techniques  designed  to 
improve  the  survey  and  certification 
process  and  peer  review  systems. 

•  Conducts  training  of  State  surveyors 
as  needed  and  indicated  by  Federal 
monitoring. 

Dated:  July  19, 1995. 
Bruce  C.  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 
[PR  Doc.  95-18977  Filed  8-1-95;  8:45  am) 

BILUNG  CODE  4120-01-P 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Cooperative  Agreement  With  the  State 
of  Hawaii 

agency:  Center  for  Substance  Abuse 
Treatment,  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA),  HHS. 

ACTION:  Notice  of  planned  cooperative 
agreement  award  to  the  State  of  Hawaii 
to  serve  a  rural  area  in  the  Hawaiian 
Islands  with  a  focus  on  substance  abuse 
among  Native  Hawaiians  and  other 
residents  of  rural  Hawaii. 

summary:  The  Center  for  Substance 
Abuse  Treatinent  (CSAT).  SAMHSA,  is 
publishing  this  notice  to  provide 
information  to  the  public  of  a  planned 
single  source  cooperative  agreement 
award  to  the  State  of  Hawaii  for  the 
development  and  evaluation  of  systems 
of  substance  abuse  and/or  dependence 
intervention,  treatment  and  recovery 


JMI 
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services  among  rural  Native  Hawaiians. 
Other  residents  of  rural  Hawaii  residing 
in  the  particular  services  area  may  also 
be  provided  services.  The  anticipated 
^«ro|ect  period  is  three  years  and  the 
estimated  FY  1995  aw^  is  $500,000. 
An  award  will  be  made  based  on  an 
acceptable  application  that  is  approved 
by  a  peer  review  committee  and  the 
CSAT  National  Advisory  Coimdl. 
AUTH0«TY/J0STIF1CATK)N:  a  cooperative 
agreement  award  will  be  made  imder 
the  authority  of  section  510(b)(1)  of  the 
Pubhc  Health  Service  (PHS)  Act,  as 
amended  (42  U.S.C.  290bb-3). 

The  Catalog  of  Federal  E)omestic 
Assistance  niunber  for  this  program  is 
93.122. 

The  State  of  Hawaii  has  been  selected 
for  an  award  because  of  the  special 
substance  abuse  problems  of  Native 
Hawaiians.  Hawaii  also  has  the  highest 
percentage  of  chronic  drinkers  in  Uie 
Nation.  Among  Native  Hawaiians  who 
self  reported  drinking  patterns  from  the 
age  of  18  to  34,  90  percent  of  males  and 
67  percent  of  females  identified 
themselves  as  heavy  drinkers  and/or 
substance  abuse  users.  Almost  one-fifth 
of  the  adult  drinking  population  meet 
the  screening  criteria  for  alcoholism  and 
over  10  percent  of  pregnant  women 
tested  in  a  four-month  period  had 
positive  drug  urine  results  at  the  time  of 
delivery. 

In  addition,  rural  remote  areas  of 
Hawaii,  such  as  the  Neighbor  Islands  of 
Kauai,  Mam,  Molokai,  Lanai  and  the  Big 
Island  of  Hawaii,  are  very  isolated  and 
have  limited  substance  abuse  treatment 
and  related  services.  Lack  of 
transportation  and  communication  are 
common  problems,  thus,  access  to  the 
very  limited  substance  abuse  and 
related  health  care  services  is  difficult, 
if  not  impossible. 

The  availability  of  treatment  services 
for  Native  Hawaiians  and  other 
neighboring  residents  of  rural  areas  is 
inadequate  to  meet  the  extensive  needs 
for  treatment  and  related  services.  For 
example,  there  are  only  32  licensed 
residential  treatment  beds  in  Maui,  30 
on  the  Big  Island  and  6  on  Kauai.  None 
exist  on  Lanai  or  Molokai.  The  Neighbor 
Islands  have  virtually  no  methadone 
services,  either  for  methadone 
detoxification  or  maintenance.  The  Big 
Island  has  just  begun  to  provide 
methadone  maintenance  to  30  of  those 
in  need.  Three  hundred  and  fifteen 
individuals  are  ciurenUy  on  the  Big 
Island  waiting  list  for  these  services.  In 
view  of  these  considerations  and  in 
order  to  assure  that  specific  attention  is 
focused  on  rural  Native  Hawaiians  and 
their  neighbors,  it  has  been  determined 
that  $500,000  should  be  reserved  for  the 


exclusive  purpose  of  providing  services 
to  this  population  in  need. 

The  proposed  project  will  focus  on 
improving  the  availability  and 
accessibility  of  substance  abuse 
treatment  services  for  Native  Hawaiians 
and  other  neighboring  residents  of  rural 
Hawaii.  No  non-native  Hawaiian 
residing  in  the  service  area  will  be 
denied  services  based  on  their  status  as 
non-native  Hawaiians.  Further,  the 
required  evaluation  component  of  the 
program  will  provide  information  useful 
in  the  future  design  of  rural  substance 
abuse  treatment  programs. 

Since  the  only  sizable  number  of 
Native  Hawaiians  are  found  in  Hawaii, 
and  consistent  with  CSAT's  goals  to 
coordinate  Federal,  State  and  local 
treatment  plaiuiing  and  coordination 
provision  of  other  health  care  services, 
and  data  collection  efforts,  and  to  work 
in  partnership  with  the  single  State 
agencies  (SSAs)  to  administer 
discretionary  funds  to  the  maximum 
extent  practical,  eligibiUty  is  being 
limited  to  the  State  of  Hawaii.  The 
Hawaii  Department  of  Health,  as  the 
SSA  for  alcohol  and  drug  abuse,  is 
uniquely  qualified  to  carry  out  the 
proposed  project  because  it  has 
mechanisms  in  place  for  securing 
pertinent  information  fit>m  public  and 
private  nonprofit  agencies  for  service 
planning,  management,  evaluation  and 
data  collection.  It  also  has  the  unique 
abihty  to  coordinate  health  services, 
oversight  and  maximize  the  long-term 
benefit  of  the  award.  It  is  anticipated 
that  the  high  degree  of  interdisciplinary 
State  involvement  will  facilitate 
planning  and  integration  of  services,  as 
well  as  State  support  of  systemic 
improvements  after  Federal  support  is 
no  longer  available. 

The  cooperative  agreement 
mechanism  is  being  used  for  this  award 
in  order  to  facilitate  the  coordination  of 
this  project  with  the  five  projects 
funded  imder  this  program  in 
September  1993,  as  well  as  with  other 
SAMHSA,  PHS,  HHS.  and  Departinents 
of  Justice,  Housing  and  Labor  programs. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clifton  D.  Mitchell,  CSAT/SAMHSA, 
Rockwall  II,  Room  740,  5600  Fishers 
Ljme,  Rockville,  MD  20857;  telephone 
(301) 443-8802. 

Dated:  July  26, 1995. 
Richard  Kopanda, 

Acting  Executive  Officer,  Substance  Abuse 
and  Mental  Health  Services  Administration. 
(PR  Doc.  95-18880  Filed  8-1-95;  8:45  am) 
BILUNG  CODE  4162-20-P 


Center  for  Mental  Health  Services; 
Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Center  for  Mental  Health  Services 
(CMHS)  National  Advisory  Council  in 
September  1995. 

The  meeting  of  the  CMHS  National 
Advisory  Council  will  include  a 
discussion  of  the  mission  and  programs 
of  the  Center,  administrative 
announcements  and  program 
developments.  It  will  focus  on  managed 
care  initiatives  across  the  country  and 
CMHS's  leadership  role  in  providing 
consultative  services  to  states  pursuing 
managed  care  activities.  The  Council 
will  also  be  performing  review  of 
applications  for  Federal  assistance  and 
individual  contract  proposals;  therefore, 
portions  of  this  meeting  will  be  closed 
to  the  public  as  determined  by  the 
Administrator,  SAMHSA,  in  accordance 
with  5  U.S.C.  552b(c)(3),  (4)  and  (6)  and 
5  U.S.C.  app.  2  10(d). 

A  summary  of  the  meeting  and/or  a 
roster  of  Council  members  may  be 
obtained  from:  Gloria  Yockelson, 
Committee  Management  Officer,  CMHS, 
Room  18C-07,  Parklawn  Building, 
Rockville,  Maryland  20857,  Telephone: 
(301) 443-7919. 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 
name  and  telephone  number  is  listed 
below. 

Committee  Name:  Center  for  Mental  Health 
Services,  National  Advisory  Council. 

Meeting  dates:  September  11-12, 1995. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase,  Maryland 
20815. 

Closed:  September  11, 8:30  a.m.-10:30  a.m. 

Open:  September  11, 10:30  a.m.-5  p.m. 

Open:  September  12,  9  a.m.-adjoumment. 

Contact:  Anne  Mathews- Younes,  Ed.D., 
Room  llC-26,  Parklawn  Building. 
Telephone:  (301)  443-3606. 

Dated:  July  25, 1995. 

Jen  Lipov. 

Committee  Management  Officer,  Substance 
Abuse  and  MentaJ  Health  Services 
Administration. 

[PR  Doc.  95-18887  Filed  8-1-95;  8:45  am] 

BILUNQ  CODE  4162-20-P 


National  Advisory  Council;  Meetings 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meetings  of  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 
National  Advisory  Council  in 
September  1995. 

The  September  1  teleconference     - 
meeting  will  include  the  review, 
discussion  and  evaluation  of  contract 
proposals.  Therefore,  a  portion  of  the 
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meeting  will  be  closed  to  the  pubUc  as 
determined  by  the  Administrator, 
SAMHSA.  in  accordance  with  5  U.S.C. 
552  b(c)  (3),  (4)  and  (6)  and  5  U.S.C. 
app.  2  10(d). 

A  portion  of  the  meeting  will  be  open 
in  order  to  allow  public  participation. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

A  summary  of  the  meeting  and  a 
roster  of  Council  members  may  be 
obtained  from:  Ms.  Susan  E.  Day, 
Program  Assistant,  SAMHSA  National 
Advisory  Coimcil,  5600  Fishers  Lane. 
Room  12C-15,  Rockville.  Maryland 
20857.  Telephone:  (301)  443-4640. 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 
name  and  telephone  number  is  listed 
below. 

Committee  Name:  Substance  Abuse  and 
Mental  Health  Services  Administration, 
National  Advisory  Coimcil. 

Meeting  Date:  September  1, 1995. 

Place:  Substance  Abuse  and  Mental  Health 
Services  Administration — Parklawn 
Building,  Conference  Rm.  12-94,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Open:  September  1, 1994  1  p.m.  to  1:30 
p.m. 

Closed:  September  1, 1995, 1:30  p.m.  to 
3:30  p.m. 

Contact:  Toian  Vaughn,  Room  12C-15, 
Parklawn  Building,  Telephone:  (301)  443- 
4640  and  FAX:  (301)  443-1450. 

.The  September  11  meeting  of  the 
SAMHSA  National  Advisory  Council 
will  include  discussions  of  SAMHSA's 
reauthorization,  budget  issues,  and 
status  of  SAMHSA's  StiBtegic  Plan. 
There  will  also  be  discussions  on  the 
services  research  activities  and  research 
dissemination  efforts  of  the  National 
Institute  of  Mental  Health,  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  and  the  National  Institute 
on  Drug  Abuse.  In  addition,  there  will 
be  status  reports  by  the  Council's 
workgroups  on  Health  Care  Reform, 
Children's  Services,  and  Co-Occurring 
Mental  Illness  and  Substance  Use 
Disorders. 

The  meeting  will  be  open  and 
attendance  by  the  public  will  be  limited 
to  space  available. 

A  siunmary  of  the  meeting  and  a 
roster  of  Council  members  may  be 
obtained  from:  Ms.  Susan  E.  Day. 
Program  Assistant,  SAMHSA  "J 

Advisory  Coimcil,  5600  Fish* 
Room  12C-15,  Rockville,  Ma.^ 
20857.  Telephone:  (301)  443-4640. 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 


name  and  telephone  number  is  listed 
below. 

Committee  Name:  Substance  Abuse  and 
Mental  Health  Services  Administration. 
National  Advisory  Council. 

Meeting  Date:  September  11, 1995. 

Pface;  Omni-Shoreham  Hotel,  2500  Calvert 
Street,  NW.,  Washington,  DC  20008. 

Open:  September  11, 1995,  9  a.m.  to  6  p.m. 

Ci)ntact:  Toian  Vaughn,  Room  12C-15, 
Parklawn  Building,  Telephone:  (301)  443- 
4640  and  FAX:  (301)  443-1450. 

Dated:  July  25, 1995. 
Jen  Lipov, 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Serrices 
Administ^don. 

[FR  Doc.  95-18879  Filed  8-1-95;  8:45  am] 

BILLMQ  COOe  41«2-2»-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
pocket  No.  FR-3647-N-08] 

Notice  of  Submission  of  Proposed 
information  Collection  to  0MB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 


SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  information  and  its  proposed 
use;  (4)  the  agency  form  number,  if 
applicable;  (5)  what  members  of  the 
public  will  be  affected  by  the  proposal; 
(6)  an  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (7)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(8)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d) 
of  the  Dei>artment  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  353S(d). 

Date:  July  20, 1995. 
David  S.  Cristy. 

Director,  Information  Resources  Management 
Policy  and  Management  Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Annual  Contributions  for 
Operating  Subsidies — ^Performance 
Funding  System:  Determination  of 
Operating  Subsidy,  Vacancy  Rule  (FR- 
3647). 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
information  is  used  by  PubUc  Housing 
Authorities/Indian  Housing  Authorities 
(PHAs/lHAs)  for  inclusion  in  budget 
submissions  which  are  reviewed  and 
approved  by  Field  Offices  as  the  basis 
for  obligating  operating  subsidies.  The 
information  is  necessary  in  order  to 
calculate  the  eligibihty  for  operating 
subsidies  under  the  Performance 
Funding  System. 

Form  Number:  HUD-52728-A. 

Respondents:  State,  Local  or  Tribal 
Government. 

Reporting  Burden: 


Numtjer  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
resporise 


Burden 
hours 


HUD-62728-A 


3,100 


1 


6,200 
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Total  Estimated  Burden  Hours:  6,200. 

Status:  Reinstatement  with  changes. 

Contact:  Stephen  H.  Sprague,  HUD, 
(202)  708-1872;  Joseph  F.  Uckey,  Jr., 
0MB,  (202)  395-7316. 

Dated:  July  20, 1995. 
IFR  Doc.  95-18878  Filed  8-1-95;  8:45  am] 
HLUNQ  COOC  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  land  Management 
[NV-066-05-1610-00] 

Red  Rock  Canyon  NationaJ 
Conservation  Area;  Preparation  of  ttie 
Rnal  General  Management  Plan/ 
Environmental  Impact  Statement 

Dated:  July  18, 1995. 

AQENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Preparation  of  the  Final  General 

Management  Plan/Environmental 

Impact  Statement  (GMP/EIS)  for  Red 

Rock  Canyon  National  Conservation 

Area  (RRCNCA). 

SUMMARY:  Pursuant  to  Public  Law  103- 
621  (11/2/94)  which  expanded  the 
boimdaries  of  RRCNCA  as  designated  in 
the  Red  Rock  Canyon  National 
Conservation  Establishment  Act  PubUc 
Law  101-621  (11/16/90)  and  amends 
portions  of  the  Act,  the  Las  Vegas 
District,  BLM,  is  initiating  preparation 
of  a  Final  General  Management  Plan/ 
Environmental  Impact  Statement  (GMP/ 
EIS)  for  the  NCA  as  expanded.  An 
Interim  GMP  (IGMP)  based  on  a  Draft 
GMP  for  the  RRCNCA  as  originally 
designated  has  been  completed  and  will 
be  in  effect  imtil  completion  of  the  Final 
GMP. 

Public  scoping  meetings  will  be  held 
in  September  to  receive  public  comment 
on  issues  related  to  the  lands  added  to 
the  NCA  as  well  as  revisit  issues  from 
the  planning  process  to  date.  Written 
comments  and  discussions  from  past 
meetings  will  continue  to  be  considered 
in  the  process  of  developing  the  final 
GMP.  The  meeting  dates  and  locations 
are  as  follows: 
Wednesday,  September  6,  1995 — 7:00 

pm  to  9:00  pm 
Saturday,  September  9, 1995 — 7:00  pm 
to  9:00  pm 

The  above  meetings  will  be  held  at 
the  BLM  District  Office  located  at  4765 
Vegas  Drive,  Las  Vegas.  Nevada,  89108. 
Written  comments  may  be  mailed  to  the 
same  address  to  the  attention  of  Gene 
Amesen  or  Dave  Wolf. 

For  additional  information  call  Gene 
Amesen  at  647-5068  or  Dave  Wolf  at 
647-5074. 


Dated:  July  18. 1995. 
Michael  F.  Dwyer, 
District  Manager. 

[PR  Doc.  95-19017  Filed  8-1-95;  8:45  am) 
IIUJNQ  CODE  43ie-MC-M 

[AZ-O4O-05-104O-0Q] 

Meeting  for  tite  Qlla  Box  Advisory 
Committee 

AGENCY:  Biueau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  43  CFR  1780  that  a 
meeting  of  the  Gila  Box  Riparian 
National  Conservation  Area  (NCA) 
Advisory  Committee  will  be  held. 
DATES:  Friday  August  25, 1995, 10  a.m.- 
4  p.m.,  Safford  District  Office.  Satiuday, 
September  9, 1995, 10  a.m.-4  p.m., 
Safford  District  Office. 
ADDRESSES:  BLM  Safford  District  Offiqe, 
711  14th  Ave.,  Safford,  Arizona. 
SUPPLEMENTARY  INFORMATION:  The  NCA 
Advisory  Committee  was  established  by 
the  Arizona  Desert  Wilderness  Act  of 
1990  to  provide  input'to  the  Safford 
District  on  management  of  the  Gila  Box 
Riparian  National  Conservation  Area 
(NCA).  The  Committee  is  continuing 
work  on  the  Gila  Box  Interdisciplinary 
Activity  Plan,  which  will  be  completed 
by  December  1995. 

At  these  meetings  the  committee  will 
(1)  continue  to  refine  management 
actions  and  (2)  finalize  preferred 
alternative. 

All  meetings  are  open  to  the  pubUc. 
Interested  persons  may  make  oral 
statements  to  the  Committee  (from 
10:30-11  a.m.)  or  may  file  written 
statements  for  consideration  by  the 
Committee.  Anyone  wishing  to  make  an 
oral  statement  must  contact  the  BLM 
Gila  Resource  Area  Manager  at  least  two 
working  days  prior  to  the  meeting. 
Written  statements  are  also  accepted  at 
any  time  during  preparation  of  the  draft 
plan;  and  will  be  reviewed  by  the 
committee. 

States  should  be  mailed  to  Elmer 
Walls,  Team  Leader,  Gila  Resource 
Area,  711  14th  Ave.,  Safford,  Arizona 
85546. 

Summary  minutes  of  the  meeting  will 
be  maintained  in  the  Safford  District 
Office  and  will  be  available  for  pubUc 
inspection  (during  regular  business 
hours)  within  30  days  after  each 
meeting. 

FOR  FURTHER  INFORMATION:  Meg  Jensen. 
Gila  Resource  Area  Manager,  or  Elmer 
Walls,  Team  Leader,  711  14th  Ave., 
Safford  Arizona  85546.  Telephone  (520) 
428-4040. 


Dated:  July  25, 1995. 
Melanie  J.  Rohrer, 
Acting  District  Manager. 
IFR  Doc.  95-18883  Filed  ft-1-95;  8:45  am) 
BILUNO  CODE  4910-32-M 


[NV-03O-1430-01;  CAS  2404] 

Termination  of  Classification  of  Put>llc 
Lands  for  Multiple-Use  Management 
and  Opening  Order;  California 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

SUMMARY:  This  notice  terminates  a 
classification  of  public  land  for 
multiple-use  management  (CAS  2404). 
The  land  will  be  opened  to  the 
operation  of  the  public  lands  laws 
including  the  mining  laws,  subject  to 
vahd  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  The  land  has  been  and 
remains  open  to  the  operation  of  the 
mineral  leasing  laws. 
EFFECTIVE  DATE:  Termination  of  the 
classification  is  effective  on  August  2, 
1995.  The  land  will  be  open  to  entry  at 
10  a.m.  on  September  1,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Marti,  BLM  California  State 
Office  (CA-931.4),  2800  Cottage  Way, 
Room  E-2845,  Sacramento,  Califomia 
95825-1889;  telephone  number  916- 
979-2858.  or  Steep  Weiss.  BLM  Walker 
Resource  Area  Office.  1535  Hot  Springs 
Road,  Suite  300,  Carson  City,  Nevada 
89706-0638;  telephone  number  702- 
885-6134. 

SUPPLEMENTARY  INFORMATION:  On  March 
27, 1969,  approximately  38,815  acres  of 
public  lands  were  classified  for 
multiple-use  management  under  the  Act 
of  September  19, 1964  (43  U.S.C.  1411- 
18).  The  land  was  segregated  from 
appropriation  imder  the  public  lands 
laws  and  the  general  mining  laws.  The 
classification  decision  was  published  in 
the  Federal  Register,  on  April  4, 1969 
(34  FR  6124).  On  September  14, 1984, 
that  classification  was  terminated  for  all 
but  2,120  acres,  which  are  described 
below.  The  decision  to  terminate  the 
classification  in  part  was  published  in 
the  Federal  Register  on  September  21, 
1984  (49  FR  37183). 

Pxu^uant  to  the  Federal  Land  Policy 
and  Management  Act  of  1976,  as 
amended  (43  U.S.C.  1701  et  seq.),  and 
the  regulations  contained  in  43  CFR 
2091.7-l(b)(3)  and  2461.5(c)(2).  the 
Classification  of  Public  Lands  for 
Multiple-Use  Management ,  CAS  2404, 
is  hereby  terminated  in  its  entirety  and 
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the  segregation  for  the  following 
described  land  is  hereby  terminated: 

Mount  Diablo  Meridian 

T.  10N..R.  20E.. 
Sec.  3,  lots  2  and  3.  W'/i  lot  9,  WVzE'/i  lot 

9.  lots  10  to  14.  inclusive.  W'^SWV*,  and 

W»/«iEV2SWV4; 
Sec.  4,  lots  5  to  8.  inclusive,  E>/^  lot  9,  EV2 

lot  10,  E^/2  lot  11,  loU  17  and  18.  and 

S«ASEV4; 
Sec.  8,  NE  diagonal  ^/t  of  SE'A; 
Sec.  9,  SWV4; 
Sec.  10,  E>/«zSEV4SE»/i; 
Sec.  11,  WViNWV4NEV4,  NEV4^AVV4, 

E'/iNWV4NWV4.  EV2SWV4NWV4, 

WV2SEV4NWV4.  WV2NEV4SWV4, 

EV4NWV4SWV4,  SWV4SWV4,  and 

WV2SEV4SWV4; 
Sec.  14,  W>/iNWV4NWV4; 
Sec.  15,  NEV4NEV4  and  EViNEi/iSW'A; 
Sec.  22,  SWV4SEV4; 
Sec.  26.  NWV4NWV4; 
Sec.  27,  N'/iNEV4. 
T.  11N.,R.  20E.. 
Sec.  32.  W'/iSWV4. 

Aggregating  approximately  2,120 
acres  in  Alpine  County.  The 
classification  no  longer  serves  a  needed 
purpose  as  to  the  land  described  al)ove 
and  is  hereby  terminated. 

At  10  a.m.  on  September  1, 1995,  the 
land  will  be  opened  to  the  operation  of 
the  public  land  laws  generally,  subject . 
to  valid  existing  rights,  the  provision  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirement  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on 
September  1, 1995  shall  be  considered 
as  simultaneously  filed  at  that  time. 
Those  received  thereafter  shall  be 
considered  in  the  order  of  filing. 

At  10  a.m.  on  September  1,  1995,  the 
land  will  be  opened  to  location  and 
entry  imder  the  United  States  mining 
laws,  subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  any  of  the  land 
described  in  this  order  imder  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  imauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
tmder  30  U.S.C.  38  (1988),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  wiUi  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determination  in  local 
courts. 


Dated:  July  13, 1995. 
Ed  Hastey, 

State  Director. 

[FR  Doc.  95-18944  Filed  8-1-95:  8:45  ami 

BtLUNQ  CODE  431(M0-P 

[WY-«20^1-6700;  WYW103178] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

July  24, 1995. 

Pvirsuant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e),  and  43  CFR 
3108.2-3  (a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW103178  for  lands  in  Campbell 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination.  The  lessee  has  agreed  to 
the  amended  lease  terms  for  rentals  and 
royalties  at  rates  of  $5.00  per  acre,  or 
fraction  thereof,  per  year  and  16V3 
percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW103178  effective  March  1, 
1995,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  J.  Lewis, 
Supervisory  Land  Law  Examiner. 
[FR  Doc.  95-18943  Filed  8-1-95;  8:45  am] 
BiLUNO  CODE  431»-22-M 


[NM-010-05-1220-00/Q010-G5-0009] 

Establishment  of  Supplementary  Rules 
for  Designated  Recreation  Sites, 
Special  Recreation  Management  Areas, 
and  Other  Put}lic  Lands  in 
Albuquerque  District,  New  Mexico 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Proposed  supplementary  rules; 
request  for  comment. 

SUMMARY:  These  proposed  rules, 
published  for  a  30-day  conunent  period, 
are  needed  for  managing  actions, 
activities,  and  use  on  public  lands, 
including  lands  that  have  been  acquired 
or  conveyed  to  the  BLM.  These  rules 
would  establish-criteria  for  individual 
conduct  to  protect  persons,  property, 
and  public  lands  and  resources,  and 
would  supplement  those  established 


imder  43  CFR  Subparts  8365.1  and 
8365.2.  They  would  apply  to  all  public 
lands  under  the  jurisdiction  of  the 
BLM's  Albuquerque  District,  New 
Mexico.  Supplementary  rulemaking  is 
provided  for  under  Title  43  CFR, 
Subpart  8365. 

The  users  of  public  lands  are  expected 
to  follow  certain  rules  designed  to 
protect  the  lands  and  its  natural 
resources,  to  mitigate  use  conflicts,  to 
implement  management  plans,  and  for 
the  protection,  comfort  and  well-being 
of  other  users  of  the  public  lands.  These 
rules  vyrill  also  provide  for  the  protection 
of  persons  and  resources  in  the  interest 
and  spirit  of  cooperation  with  local, 
state  and  other  federal  agencies.  Except 
as  otherwise  provided  for  by  federal  law 
or  regulations,  state  and  local  laws  and 
ordinances  shall  apply  and  be  enforced 
by  the  appropriate  state  and  local 
authorities. 

This  notice  supersedes  previous 
notices  pubUshed  in  the  Federal 
Register  on  August  17, 1989  (Vol.  54, 
No.  158),  and  February  1,  1991  (Vol.  56, 
No.  28),  which  established 
Supplementary  Rules  for  Designated 
Recreation  Sites,  Special  Recreation 
Management  Areas  and  Other  Pubhc 
Lands  in  the  Albuquerque  District,  New 
Mexico. 

Definitions:  As  used  in  these 
supplementary  rules,  the  term: 
— Abandonment  means  the  voluntary 
relinquishment  of  control  of  property 
for  longer  than  a  period  specified  wdth 
no  intent  to  retain  possession. 
— Administrative  activities  are  those 
activities  conducted  under  the 
authority  of  the  BLM  in  accordance 
with  applicable  laws,  regulations  and 
'     pohcies. 

— Authorized  Officer  means  any 
employee  of  the  BLM  who  has  been 
delegated  the  authority  to  perform  the 
duties  in  43  CFR,  Part  8360. 
— Boat  launching/taking  out  means  the 
transfer  of  a  boat  from  or  to  a  vehicle 
or  trailer,  to  or  from  the  water  to  begin 
or  end  a  floatboat  trip.  ^ 

—Campfire  means  a  controlled  fire 
occurring  outdoors  for  cooking, 
branding,  personal  warmth,  Ughting, 
ceremonial  or  aesthetic  purposes. 
— Camping  means  the  erecting  of  a  tent 
or  shelter  of  natural  or  synthetic 
material,  preparing  a  sleeping  bag  or 
other  bedding  material  for  use,  or  the 
parking  of  a  motor  vehicle,  motor 
home  or  trailer  for  the  apparent 
purpose  of  overnight  occupancy. 
Occupying  a  developed  campsite  or 
an  approved  location  within 
developed  recreation  areas  and  sites 
during  the  established  night  period  of 
10  p.m.  to  6  a.m.  will  be  considered 
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overnight  camping  for  fee  collection 
and  enforcement  purposes. 

— Developed  recreation  sites  and  areas 
are  those  that  contain  structures  or 
capital  improvements  primarily  used 
for  recreation  purposes  by  the  public. 
Development  may  vary  from  limited 
improvements  for  protecting  the 
resources  and  the  safety  of  users,  to 
distinctly  defined  sites  where 
developed  facilities  are  provided  for 
concentrated  public  recreation  use. 
Such  sites  meet  criteria  of  the  Land 
and  Water  Conservation  Fund  Act  of 
1965  (as  amended)  for  fee  collection 
sites. 

— Disorderly  conduct  is  engaging  in 
fighting;  addressing  any  offensive, 
derisive,  or  annoying  communication 
to  any  other  person  who  is  lawfully 
present  when  such  communication 
has  a  direct  tendency  to  cause  acts  of 
violence  by  the  person  to  whom, 
individually,  the  remark  is  addressed; 
or  making  statements  or  other  actions 
directed  toward  inciting  or  producing 
imminent  lawless  action  and  likely  to 
incite  or  produce  such  action. 

— Historic  or  prehistoric  structure  or 
ruin  site  is  any  location  that  meets  the 
standards  for  inclusion  on  the 
National  Register  of  Historic  Placesas 
defined  in  36  CFR  60.4,  without 
regard  to  whether  the  site  has  been 
nominated  or  accepted. 

—Occupancy  means  the  taking  or 
holding  possession  of  a  campsite  or 
residence  on  public  land. 

— Pet  means  a  dog,  cat  or  any  animal 
that  has  been  domesticated. 

— Public  lands  are  any  lands,  interest  in 
lands,  or  related  waters  owned  by  the 
United  States  and  administered  by  the 
BLM.  Related  waters  are  those  that  he  _ 
directly  over  or  adjacent  to  pubUc 
lands  and  that  require  some 
management  control  to  protect 
federally  administered  resources  or  to 
provide  for  enhanced  visitor  safety 
and  other  recreation  experiences. 

— Public  nudity  means  appearing  nude 
on  pubUc  lands  when  such  activity  is 
within  view  of  unaffiliated  persons. 
Nudity  is  defined  as  the  failure  to 
cover  the  rectal  area,  pubic  area,  or 
genitals.  A  female  is  also  nude  if  she 
fails  to  cover  at  least  the  areola 
portions  of  both  breasts.  Each  such 
covering  must  be  fully  opaque.  No 
person  under  the  age  of  10  years  shall 
be  considered  publicly  nude. 

— Reasonable  quantities  for  pinon  nuts 
are  25  poimds  per  year;  for  seeds  are 
1  cubit;  foot  per  year  per  species;  for 
other  edible  plants  or  plant  parts 
mean  personal  consumption  on  site; 
for  woody  material  are  only  enough  to 
bum  in  authorized  campfires;  for 
plant  materials  (or  plant  parts)  are  1 


cubic  foot  per  species  per  year;  and 
for  specimens  and  samples  of  rocks 
and  minerals  are  small  amounts  of 
non-renewable  resources  used  for 
hobby  piuposes,  not  to  exceed  250 
pounds  per  year  and  not  to  include 
common  mineral  materials. 

— Special  Recreation  Management  Area 
(SRMA)  means  an  area  where  special 
or  more  intensive  types  of  resource 
and  user  management  are  needed. 

— Stove  fire  means  a  fire  built  inside  an 
enclosed  stove  orgrill,  a  portable 
brazier,  or  a  pressurized  liquid  or  gas 
stove,  including  space-heating 
devices. 

— Vehicle  means  any  motorized  or 
mechanized  device,  not  including 
bicycles  or  wheelchairs,  that  is 
propelled  or  pulled  by  any  living  or 
other  energy  source,  and  capable  of 
travel  by  any  means  over  grotmd  or 
water. 

— Weapon  means  a  firearm,  compressed 
gas  or  spring-powered  pistol  or  rifle, 
bow  and  arrow,  crossbow,  blovtrgun, 
speargun,  slingshot,  irritant  gas 
device,  explosive  device,  or  any  other 
implement  designed  to  discharge 
missiles  or  projectiles;  hand-thmwn 
spear,  edged  weapon,  nim-chucks, 
clubs,  biUy-clubs,  andany  device 
modified  for  use  or  designed  for  use 
as  a  striking  instnunent;  to  include 
any  weapon  the  possession  of  which 
is  prohibited  under  New  Mexico  law. 

Supplementary  Rules — ^All  Public 
Lands 

In  addition  to  regulations  contained 
in  43  CFR  8365.1,  the  following 
supplementary  rules  apply  to  all  public 
lands  in  the  Albuquerque  District, 
including  those  lands  acquired  or 
conveyed  to  the  BLM,  and  related 
waters.  Unless  authorized  by  written 
permission,  no  person  shall: 

Sanitation 

•  Construct  or  maintain  any  pit  teilet 
facility,  other  than  shallow  holes  or 
trench  toilets  developed  for  use  by 
backcoimtry  visitors  for  stays  lasting  14 
days  or  less.  All  holes,  trenches  or  pits 
must  be  a  minimum  of  100  feet  from  any 
permanent  water  source. 

•  Dump  or  dispose  of  sewage  or 
sewage  treatment  chemicals  from  self- 
contained  or  containerized  toilets 
except  at  facilities  provided  for  that 
purpose. 

Occupancy  and  Use 

•  Camp  or  occupy  any  site  on  public 
lands  for  a  period  longer  than  14  days 
within  any  period  of  28  consecutive 
days.  Exceptions,  which  will  be  posted, 
include  areas  closed  to  camping  and 
areas  or  sites  with  other  designated 


camping  stay  limits.  The  28-day  period 
begins  when  a  camper  initially  occupies 
a  specific  location  on  public  land.  The 
14-day  limit  may  be  reached  either 
through  a  number  of  separate  visits  or 
through  14  days  of  continuous 
occupation.  After  the  14th  day  of 
occupation,  campers  must  move  beyond 
a  25-mile  radius  from  the  previous 
location,  and  must  not  return  to  a 
location  within  this  radius  for  30  days 
or  longer. 

•  Park  any  motor  vehicle  for  longer 
than  30  minutesor  camp  within  300 
yards  of  any  spring,  manmade  water 
hole,  water  well,  or  watering  tank  used 
by  wildlife  or  domestic  stodk. 

•  Dispose  of  any  burning  or 
smoldering  material  except  at  sites  or 
facilities  provided  for  that  purpose. 

•  Violate  the  terms,  strpulaUons,  or 
conditions  of  any  permit  or  use 
authorization. 

•  Fail  to  show  a  permit  or  use 
authorization  to  any  Bureau  of  Land 
Management  employee  upon  request. 

•  Camp  or  occupy,  or  build  any  fire 
on  or  in  any  historic  or  prehistoric 
structtue  or  ruin  site. 

Vehicles 

•  Operate  an  off-road  vehicle  without 
full-time  use  of  an  approved  spark 
arrester  and  muffler. 

•  Operate,  park  or  leave  a  motorized 
vehicle  in  violation  of  posted 
restrictions  or  in  such  a  maimer  or 
location  as  to: 

1.  Create  a  safety  hazard, 

2.  Interfere  with  other  authwized  users 
or  uses, 

3.  Obstruct  or  impede  normal  or 
emergency  traffic  movement, 

4.  Interfere  vaih  or  impede 
administrative  activities,* 

5.  Interfere  with  the  parking  of  other 
vehicles, 

6.  Park  more  than  300  feet  from  an 
existing  or  designated  route,  subject  to 
any  superseding  requirements  for 
such  use  along  designated  or  existing 
routes,  or 

•  Operate  a  vehicle  in  violation  of 
state  motor  vehicle  laws  or  regulations. 

Public  Health  and  Safety 

•  Possess  or  use  fireworks. 

•  Sell  or  make  a  gift  of  an  alcoholic 
beverage  to  a  person  imder  21  years  of 
age. 

•  Possess  an  alcoholic  beverage  if 
under  21  years  of  age. 

•  Ignite  or  bvun  any  material 
containing  or  producing  toxic  or 
hazardous  material. 

•  Carry  concealed  weapons  in 
violation  of  state  law. 

•  Discharge  a  firearm  or  any  other 
implement  capable  of  taking  human  life, 
causing  injmy,  or  damaging  property: 
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1.  In  or  within  150  yards  of  a 
dwelling,  building,  campsite  or 
occupied  area,  or 

2.  On,  from  or  across  a  developed 
road;  from  within  a  fenced  right-of-way; 
within  40  feet  of  a  road  if  no  fence 
exists;  across  a  body  of  water  adjacent 
thereto;  or  in  any  manner  or  place 
whereby  any  person  or  property  is 
exposed  to  injury  or  damage  as  a  result 
of  such  discharge. 

•  Conduct  themselves  in  a  disorderly 
fashion. 

•  Fail  to  prevent  a  pet  bom  harassing, 
molesting,  injuring,  or  killing  humans, 
domesticated  animals,  wildlife  or 
hvestock. 

•  Fail  to  comply  with  all  applicable 
State  of  New  Mexico  regulations  for 
boating  safety,  equipment,  and 
registration. 

•  Enter  a  cave  without  each  person 
wearing  a  safety  helmet  (hard  hat)  with 
chin  strap  and  carrying  at  least  three 
sources  of  light. 

Property  and  Resources 

•  Cut,  remove  or  transport  woody 
materials  including  (but  not  limited  to): 

1.  Any  type  or  variety  of  vegetation, 

2.  Fuelwood  or  firewood  (either  green 
or  standing  dead  wood),  and 

3.  Live  plants, 

except  as  authorized  by  43  CFR  8365.1- 
5  (b)  and  (c)  (which  allow  the  collection 
of  commonly  available  renewable 
resources  such  as  flowers,  berries,  nuts, 
seeds,  cones  and  leaves;  and  the 
collection  of  forest  products  for  use  in 
campfires  on  the  pubUc  lands). 

•  Remove  or  transport  any  mineral 
resources,  including,  but  not  limited  to, 
rock,  sand,  gravel,  other  mineral 
materials,  or  decorative  landscaping 
materials  on  or  from  public  lands 
without  written  consent,  proof  of 
purchase,  or  a  valid  permit. 

•  Annoy  or  disturb  bats,  raptors, 
reptiles  or  other  protected  species, 
including  nesting  sites  or  areas. 

Supplementary  Rules — ^Developed 
Recreation  Sites/Areas,  Special 
Recreation  Management  Areas 

In  addition  to  the  regulations 
contained  in  43  CFR  8365.1,  8365.2  and 
those  listed  above,  the  following  rules 
will  be  applied  in  accordance  with  43 
CFR  8365.2.  Unless  authorized  by 
written  permit,  no  person  shall: 

Occupancy  and  Use 

•  Reserve  camping  space,  except  at 
group  facilities.  Camping  space  is 
available  on  a  first-come,  first-served 
basis. 

•  Camp  at  one  area  or  site  within  a 
developed  campground  for  longer  than 
7  days  in  any  28-consecutive-day  period 


unless  extended  by  the  authorized 
officer.  After  the  7th  day,  campers  must 
move  to  a  public  land  site  at  least  25 
miles  fit>m  the  previous  location  and 
must  not  return  to  the  previous  location 
for  30  days  or  longer. 

•  Park  more  than  2  motorized 
vehicles  at  any  approved  site  and/or 
cause  that  site  to  be  occupied  by  more 
than  15  individuals,  unless  the  site  is 
posted  otherwise  or  designated  for 
group  use.  (Groups  exceeding  these 
limits  may  occupy  additional  sites  and/ 
or  additional  designated  parking  areas.) 

•  Camp  or  occupy,  between  10:00  pm 
and  6:00  am,  the  Black  Rock  Spring, 
Coimty  Line,  John  Dunn  Bridge,  Lover's 
Lane,  Manby  Spring,  Quartzite,  La 
Ventana  Natural  Arch,  Tent  Rocks, 
Bluewater  Canyon,  Canon  Tapia, 
Guadalupe  Ruin  and  Community,  and 
Ward  Ranch  Recreation  Areas/Sites; 
Wild  Rivers  Recreation  Area's  Bear 
Crossing  and  Chawalauna  Overlooks;  or 
Orilla  Verde  ,Recreation  Area's  Gauging 
Station  picnic  site. 

•  Engage  in  non-commercial 
floatboatmg  without  the  following  items 
in  each  group,  unless  otherwise 
indicated  by  permit  or  registration 
requirements: 

1.  A  first-aid  kit, 

2.  An  approved  U.S.  Coast  Guard 
Type  I,  in  or  V  life  preserver  for  each 
individual  (which  must  be  worn  at  all 
times  while  on  the  rivers), 

3.  An  extra  life  preserver  for  each 
boating  party,  excluding  kayaks  and 
canoes, 

4.  A  bailing  bucket  of  at  least  2-gallon 
capacity  aboard  each  non-self-baiUng 
watercraft,  excluding  kayaks  and 
canoes, 

5.  A  length  of  rope  at  least  equal  to 
the  length  of  the  boat, 

6.  A  throw  line  of  at  least  60  feet  for 
each  boat,  excluding  kayaks, 

7.  Patching  and  repair  equipment, 

8.  An  air  pump  for  inflatable 
watercraft,  and 

9.  An  extra  oar  or  pair  of  paddles  for 
each  oar-  or  paddle-  powered  watercraft, 
excluding  kayaks. 

•  Engage  in  noncommercial 
floatboating  within  the  boundaries  of 
the  Rio  Grande  Wild  and  Scenic  River 
writhout  completing  a  BLM  boating 
registration  form  for  each  day,  or  for 
each  trip  if  a  multi-day  trip. 

•  Build,  tend,  or  use  a  campfire 
except  in  a  stove,  grill,  fireplace  or  ring 
provided  for  such  purpose  in  developed 
recreations  areas  or  sites. 

•  Ride  a  horse  or  a  bicycle  in  areas  or 
on  trails  posted  as  closed  to  such  use. 

•  Launch  or  take  out  boats  at  sites  not 
designated  for  such  use  on  the  Rio 
Grande  between  John  EKmn  Bridge 
Recreation  Site  and  the  Velarde 


Diversion  Dam  (T.  23  N.,  R.  9  E..  sec. 
34).  All  sites  not  designated  for  such  use 
are  closed  to  boat  launching/takeout. 

Vehicles 

•  Use  a  motorized  craft,  including 
inboard  or  outboard  motors,  jet  skis  or 
hovercraft  on  the  Rio  Grande  Wild  and 
Scenic  River,  and  the  Lower  Gorge 
Special  Recreation  Management  area 
between  the  County  Line  Recreation 
Site  and  the  Velarde  Diversion  Dam; 
and  on  the  Rio  Chama  Wild  and  Scenic 
River. 

•  Operate  non-street-legal  motorized 
vehicles  within  the  boundaries  of  all 
recreation  areas  or  sites. 

•  Operateipotor  vehicles  within  the 
Ignacio  Chavez  Grant  or  Elk  Springs 
during  seasonal  closiues. 

•  Operate  motor  vehicles  within  the 
San  Ysidro  Trials  Limited  Area  except 
as  authorized  by  special  use  permit. 

•  Park  a  vehicle  other  than  in  areas 
established  for  such  use;  or  further  than 
25  feet  from  designated  roads,  subject  to 
any  superseding  requirements  of  such 
use  along  wilderness  area  boundaries,  or 
to  restrictions  that  may  be  in  place  along 
designated  roads. 

Property  and  Resources 

•  Cut  or  gather  green  trees  or  their 
parts,  or  remove  down  or  standing  dead 
wood  for  any  piupose,  including  use  in 
campfires. 

•  Climb  or  walk  on  the  "tent  rock" 
formations  in  the  Tent  Rocks  Recreation 
Area. 

•  Participate  in  technical  rock 
climbing  within  the  La  Ventana  Natural 
Arch  area. 

•  Use  mechanized  equipment  or 
create  bank  disturbance  in  association 
with  recreational  gold  panning.  Panning 
with  hand  tools  below  the  water  line  is 
allowed. 

Public  Health,  Safety  and  Comfort 

•  Fail  to  immediately  remove  and 
dispose  of  in  a  sanitary  manner,  all  pet 
fecal  material,  trash,  garbage  or  waste 
created. 

•  Bring  a  pet  on  any  nature  or 
interpretive  trails,  caves,  and  freshwater 
springs  that  are  signed  as  prohibited  to 
pets.  Animals  trained  to  assist 
handicapped  persons  are  exempt  from 
this  rule. 

•  Fail  to  maintain  quiet  between  the 
hoiu^  of  10:00  p.m.  to  6:00  a.m.,  or  other 
hours  as  posted.  During  this  period  no 
person  shall  create  noise  that  disturbs 
other  visitors. 

•  Post  or  distribute  any  signs,  posters, 
printed  material  or  commercial 
advertisements  without  written 
approval  by  the  authorized  officer. 


39416 Federal  Register  /  Vol.  60.  No.  148  /  Wednesday,  August  2.  1995  /  Notices 


•  Use,  display  or  carry  weapons 
within  developed  campsites  or  picnic 
areas. 

•  Bring  equine  stock,  llamas,  cattle  or 
other  livestock  within  campgrounds  or 
picnic  areas  imless  facilities  have  been 
specifically  provided  for  such  use. 

•  Discharge  firearms  or  other 
weapons,  or  himt  and  trap  within  a 
developed  recreation  area  or  within  150 
yards  of  a  developed  recreation  site. 

•  Be  publicly  nude  at  Wild  Rivers, 
Orilla  Verde  or  Santa  Cruz  Lake 
Recreation  Areas;  Lower  Gorge  Special 
Recreation  Management  Area;  or  John 
Dunn  Bridge  Recreation  Site. 

•  Shower  or  bathe  at  any  improved  or 
developed  water  source,  outdoor 
hydrant  pump,  faucet,  or  fountain,  or 
restroom  water  faucet,  unless  such 
water  source  is  designated  for  that 
purpose. 

List  of  Developed  Reforeation  Sites/ 
Areas  and  Special  Recreation 
Management  Areas  In 

Rio  Puerco  Resource  Area 

1.  Tent  Rocks 

T.  16  N.,  R.  5  E.,  sees.  3, 4,  5 
T.  17  N.,  R.  5  E..  sees.  27-31 

2.  El  Malpais  National  Conservation  Area 

a.  La  Ventana  Natural  Arch  Special 
Management  Area 

T.  8  N.,  R.  10  W.,  sees.  33,  34 
T.  7  N.,  R.  10  W.,  sees.  3, 4 

b.  South  Narrows  Recreation  Area 
T.  7N..RlOW..sec.  17 

c.  El  Malpais  Ranger  Station 
T.  9N.,R9W.,  sec.  32 

3.  Elk  Springs 

T.  18  N.,  R  1  W.,  sees.  1-4 
T.  19  N.,  R  1  W.,  sees.  10, 11, 14, 15,  21- 
23.  26-29.  33-35 

4.  Pronoun  Cave  Complex 

T.  6  N.,  R  5  W.,  sees.  10. 14 

5.  Guadalupe  Ruin  and  Community 
T.  15  N.,  R  3  W.,  sees.  14. 15.  22.  23 

6.  CaBon  Tapia  (applies  only  to  lands  within 

the  canyon) 
T.  15  N.,  R  3  W.,  sec.  20,  21,  22.29,  31 

7.  Ignacio  Chavez  Grant 
T.  15  N..  R  3  W. 

T.  15  N.,  R  4  W. 
T.  15  N.,  R  5  W. 
T.  15  N.,  R  6  W. 
T.  16  N.,  R  4  W..  sees.  19.  20.  21,  22,  27. 

28.  29.  30 
T.  16  N..  R  5  W..  sees.  20.  21.  22.  23.  24. 

25,  26,  27.  28.  29.  30 
T.  16N..R6W. 

8.  San  Ysidro  Trials  Area 

T.  15  N..  R  1  E..  sees.  3. 4, 9. 10 
T.  16  N.,  R  1  E. 

9.  Bluewater  Canyon 

a.  Canyon  Entrance 

T.  12  N.,  R  11  W.,  sec.  5 

b.  Lands  Within  Canyon 

T.  12  N.,  R  11  W.,  sees.  5,  6 

Taos  Resource  Area 

1.  Lower  Gorge  Special  Recreation 
Management  Area 
T.  26  N.,  R  11  E.,  sec.  31,  river  section  to 
T.  23  N..  R.  9  E..  sec.  34.  including: 


a.  Quartzite  Recreation  Site  T.  24  N..  R.  11 
E.,sec.  32 

b.  County  Line  Recreation  Site  T.  23  N..  R 
HE.,  sees.  14.15 

c  Lover's  Lane  Recreation  Site  T.  23  N.,  R 
10  E..  see.  20 
2.  Orilla  Verde  Recreation  Area 

T.  24  N..  R  11  E..  sees.  2. 10. 11. 14-16, 
20-22,  28,  29 
3a.  Rio  Chama  Wild  and  Scenic  River 

T.  24  N.,  R  2  E.  see.  1;  T.  24  N.,  R  3  E.. 
sees.  5. 6.  8-10. 13-15;  T.  25  N.,  R  2  E., 
sees.  2,  3, 11, 13, 14,  23,  24,  25,  36;  T. 
25  N.,  R  3  E.,  sec  31;  T.  26  N.,  R  2  B., 
sees.  3. 4.  9. 10, 15, 16,  21,  22,  26,  27, 
34;  T.  27  N.,  R  2  £.,  sees.  9, 10. 15. 16, 
21,  22.  27.  28.  33,  34 
3b.  Ward  Ranch  Recreation  Site 

T.  27  N..  R  2  E.,  sec.  27 

4.  Rio  Grande  Wild  and  Scenic  River 

T.  23  N..  R  10  E..  sees.  1. 11-16.  22;  T.  23 
N..  R  11  E..  sees.  5-7;  T.  24  N..  R  11 
E.,  sees.  2. 10, 11, 15, 16,  20, 21,  28, 29. 
31-33;  T.  25  N..  R  11  E..  sees.  1. 12, 13, 
23-26,  35.  36;  T.  26  N..  R  11  E..  sees. 
1. 12-14,  23-26,  35,  36;  T.  27  N.,  R  11 
B.,  see.  36;  T.  27  N.,  R  12  R,  sees.  5,  7. 
8, 17-19.  30.  31;  T.  28  N..  R  12  E..  sees. 
5-10. 16-20.  29-30;  T.  29  N.,  R  12  E.. 
sees.  4.  5.  8.  9. 16. 17.  20.  29-32;  T.  30 
N..  R  12  E..  sees.  6.  7. 17-20.  29.  30,  32; 
T.  31  N.,  R  11  E..  sees.  1.  2, 11. 14.  23- 
26;  T.  31  N..  R  12  E..  sees.  30.  31;  and 
T.  32  N..  R  11  E..  sees.  24.  25.  36. 

a.  John  Dunn  Bridge  Recreation  Site  T.  27 
N..  R  12  E.,  sec.  31 

b.  Manby  Spring  Recreation  Site  T.  26  N., 
R  11  E..  sec.  12 

c  BlackRock  Spring  Recreation  Site  T.  26 
N.,  R  11  E.,  sec.  1 

5.  Santa  Cruz  Lake  Recreation  Area 
T.  20N..RlOE..secs.  7. 18 

6.  Wild  Riven  Recreation  Area 

T.  29  N..  R  12  E..  sees.  16. 17.  20.  29,  31, 

32 
T.  28  N.,  R  12  E.,  sees.  4,  5.  6.  8.  9. 16. 

17 

DATES:  Conunents  on  the  proposed  rules 
will  be  accepted  until  September  1, 
1995.  Conunents  received  or 
postmarked  after  the  above  date  may  not 
be  considered  in  the  decision-making 
process  on  the  final  rulemaking. 
ADDRESSES:  Comments  should  be  sent 
to:  District  Manager  (014).  BLM.  435 
Montano  NE.  Albuquerque,  New  Mexico 
87107.  All  written  comments  made 
pursuant  to  this  action  will  be  made 
available  for  public  inspection  during 
normal  business  hours  (7:45  a.m.  to  4:15 
p.m..  MOT)  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Bristol.  Outdoor  Recreation  Planner. 
BLM.  Albuquerque  District  Office.  435 
Montaiio  NE.  Albuquerque.  New  Mexico 
87107,  Telephone:  (505)  761-8755. 
SUPPLEMENTARY  INFORMATION:  The  New 
Mexico  State  Director  is  establishing 
these  supplementary  rules  for  the 
Albuquerque  District. 

They  are  necessary  to  protect  persons, 
property  and  public  lands  and  resources 


currently  under  BLM  administration, 
and  those  lands  acquired  for  inclusion 
within  the  administrative  jurisdiction  of 
the  district  as  provided  for  in  43  CFR 
8365.1-6.  These  supplementary  rules 
apply  to  all  persons  using  public  lands. 
Violations  of  these  rules  are  punishable 
by  a  fine  not  to  exceed  $1,000  andJot 
imprisonment  not  to  exceed  12  months. 

Exceptions  to  these  proposed 
supplementary  rules  may  be  permitted 
by  the  authorized  officer,  subject  to  the 
limits  and  restrictions  of  controlling 
federal  and  state  law.  Persons  granted 
use  exemptions  must  possess  written 
authorization  fit>m  the  BLM  office 
having  jurisdiction  over  the  area.  Users 
must  further  comply  with  the  zoning, 
permitting,  rules  or  regulatory 
requirements  of  other  agencies,  where 
applicable. 

Dated:  July  17, 1995. 
Gilbert  J.  Lucero, 

Associate  State  Director.  New  Mexico. 
[FR  Doc.  95-18945  Filed  8-1-95;  8:45  am] 
MLLMG  COOC  4310-FB-P 


Rsh  and  Wildlife  Service 

Notice  of  Rece^  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.): 

PRT-805140 

Applicant:  Vincent  dePaul  Kelly,  Alexandria. 
VA 

The  applicant  has  requested  a  permit 
to  import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  fi'om  the  captive  herd 
maintained  by  Contour.  National  Natiue 
Conservation  and  Toiuism  Board.  South 
Africa,  for  the  piupose  of  enhancement 
of  the  species. 

PRT-805134 

Applicant:  Kimberly  Whitman.  Villanova 
IJniv.,  Villanova,  PA 

The  applicant  requests  a  permit  to 
import  up  to  30  -  1ml  blood  samples 
collected  in  the  wild  from  Rodrigues 
fruit  bats  [Pteropus  rodricensis)  on 
Rodrigues  Island.  Mascarene  Islands. 
Mauritius,  for  the  purpose  of  scientific 
research  to  determine  genetic  diversity. 

Written  data  or  comments  should  be- 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority.  4401  North  Fairfax  Drive. 
Room  420(c).  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
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within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  dociunents  to  the 
following  office  vdthin  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive.  Room  420(c),  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  July  28. 1995. 
Mary  Ellen  Amtower, 

Acting  Chief,  Branch  of  Permits,  Office  of 

Management  Authority. 

[FR  Doc.  95-18995  Filed  8-1-95;  8:45  am) 

BaUNG  CODE  4310-66-^ 


Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  for  an  Incidental  Take 
Permit  for  a  Timber  Harvest  Operation 
t>y  Pine  Beit  Regional  Solid  Waste 
Management  Autttority  In  Perry 
County,  Mississippi 

agency:  Fish  and  Wildlife,  Interior. 
ACTION:  Notice. 

SUMMARY:  Pine  Belt  Regional  Solid 
Waste  Management  Authority 
(Applicant)  is  seeking  an  incidental  take 
permit  from  the  Fish  and  Wildlife 
Service  (Service),  pursuant  to  Section 
10(a)(1)(B)  of  the  Endangered  Species 
Act  (Act),  as  amended.  The  permit 
would  authorize  the  take  of  the  gopher 
tortoise  {Gopherus  polyphemus),  a 
threatened  species,  in  Perry  County, 
Mississippi  for  a  period  of  20  years.  The 
proposed  taking  is  incidental  to  the 
construction  and  operation  of  a  solid 
waste  landfill  vvdthin  a  340-acre  tract 
located  approximately  2  miles  north  of 
Runnelstown  in  Sections  8  and  9, 
Township  5  North,  Range  11  West.  The 
Service  also  annoimces  the  availability 
of  an  environmental  assessment  (EA) 
and  habitat  conservation  plan  (HCP)  for 
the  incidental  take  appUcation.  The 
Service  prepared  the  EA  and  the  HCP 
was  developed  by  the  Applicant.  Copies 
of  the  EA  and  HCP  may  be  obtained  by 
making  a  lequest  to  the  Regional  Office 
address  below.  This  notice  is  provided 
pursuant  to  Section  10(c)  of  the  Act  and 
National  Environmental  Policy  Act 
Regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the  permit 
application,  EA,  and  HCP  should  be 
received  on  or  before  September  1, 
1995. 


ADDRESSES:  Persons  wishing  to  review 
the  application,  HCP,  and  EA  may 
obtain  a  copy  by  writing  the  Service's 
Southeast  Regional  Office,  Atlanta, 
Georgia.  Requests  must  be  in  waiting  to 
be  processed.  Documents  will  also  be 
available  for  public  inspection  by 
appointment  during  normal  business 
hours  at  the  Regional  Office,  or  the 
Jackson.  Mississippi.  Field  Office. 
Written  data  or  comments  concerning 
the  application,  EA,  or  HCP  should  be 
submitted  to  the  Regional  Office.  Please 
reference  permit  imder  PRT-804406  in 
such  comments. 

Regional  Permit  Coordinator,  U.S. 
Fish  and  Wildlife  Service.  1875  Century 
Boulevard,  Suite  200,  AUanta.  Georgia 
30345.  (telephone  404/679-7110.  fax 
404/679-7280). 

Field  Supervisor.  U.S.  Fish  and 
Wildlife  Service,  6578  Dogwood  View 
Parkway,  Jackson,  Mississippi  39213. 
(telephone  601/965-4900,  fax  601/965- 
4340). 

FOR  FURTHER  INFORMATION  CONTACT:  Will 
MacDearman  at  the  Jackson.  Mississippi 
Field  Office,  or  Rick  G.  Gooch  at  the 
Atlanta,  Georgia  Regional  Office. 
SUPPLEMENTARY  INFORMATION:  The 
gopher  tortoise,  Gopherus  polyphemus, 
is  listed  as  a  threatened  species  in  the 
western  part  of  its  range,  bom  the 
TombigtHBe  and  Mobile  Rivers  in 
Alabama  west  to  southeastern 
Louisiana.  As  a  native  burrowing 
species  of  the  fire-maintained  longleaf 
pine  ecosystem,  typical  gopher  tortoise 
habitat  consists  of  frequently  burned 
longleaf  pine  or  longleaf  pine/scrub  oak 
uplands  on  moderately  well-drained  to 
xeric  soils.  About  80  percent  of  the 
original  habitat  for  gopher  tortoises  has 
been  lost  due  to  urbanization  and 
agriculture.  Certain  forest  management 
practices  in  remaitung  upland  pine 
habitats  have  also  adversely  affected  the 
gopher  tortoise.  Silvicultural  systems 
using  intensive  site  preparation,  dense 
plantations  and  stands  of  loblolly  pine 
or  slash  pine,  and  infrequent  fire  have 
reduced  or  eliminated  the  open  forest 
and  sunny  forest  floor  of  grasses  and 
forbs  where  gopher  tortoises  burrow, 
nest,  and  feed.  Though  gopher  tortoises 
are  widely  distributed  in  south 
Mississippi,  most  populations  are 
fragmented,  small  in  size,  and 
functionally  non-viable. 

Section  9  of  the  Act,  and 
implementing  regulations,  prohibits 
taking  the  gopher  tortoise.  Taking,  in 
part,  is  defined  as  an  activity  that  kills, 
injures,  harms,  or  harasses  a  listed 
endangered  or  threatened  species. 
Section  10(a)(1)(B)  of  the  Act  provides 
an  exemption,  under  certain 
circiunstances,  to  the  Section  9 


prohibition  if  the  taking  is  incidental  to, 
and  not  the  piupose  of  otherwise  lawful 
activities. 

Gopher  tortoise  surveys  conducted  by 
the  Applicant  have  identified  at  least 
one  tortoise  and  six  other  burrows  in  the 
landfill  operations  area.  Two  of  these 
burrows  exhibited  signs  of  recent 
gopher  tortoise  use  within  the  past  year. 
This  area  will  consist  of  four  waste 
disposal  cells  and  sites  for  the 
excavation  and  stocking  of  soil  to  be 
used  to  cover  solid  wastes.  Tortoises 
within  the  area  would  be  expected  to  be 
taken  as  an  incidental  consequence  of 
landfill  construction  and  operation. 
Heavy  equipment  operations  can 
directiy  kill  or  injure  tortoises  as  a  result 
of  thefr  becoming  crushed  or  entombed 
in  burrows.  The  HCP  describes 
measures  the  Applicant  will  take  to 
avoid  and  mitigate  such  taking.  Prior  to 
landfill  construction,  the  Applicant  wrill 
survey  the  operations  area  to  identify, 
trap,  and  relocate  gopher  tortoises  to  an 
adjacent  site  designated  as  a  permanent 
gopher  tortoise  habitat  conservation 
area.  The  conservation  area,  owned  by 
the  Applicant,  consists  predominately 
of  suitable  habitat,  a  longleaf  pine/ 
blackjack  oak  upland,  that  is  partially 
occupied  by  other  gopher  tortoises.  The 
Applicant  will  manage  the  conservation 
area  using  a  program  of  prescribed  fire 
and  tree  thinning  to  maintain  and 
improve  habitat  conditions  for  the 
gopher  tortoise.  Without  such  active    - 
management,  particularly  the  use  of 
prescribed  fire,  gopher  tortoise  habitat 
would  deteriorate  as  a  natural 
consequence  of  ecological  succession. 

Also,  a  temporary  conservation  area 
will  be  managed  using  the  same 
methods  as  in  the  permanent 
conservation  area.  About  one-half  of  the 
temporary  area  contains  solid  waste 
cells  that  are  forecast  to  be  used  about 
20  years  from  now.  No  tortoises 
currently  occupy  this  portion,  though 
habitat  is  suitable.  The  remaining 
portion  of  the  temporary  area,  which  is 
occupied  by  tortoises,  may  be  used 
within  5-10  years  to  provide  soil  for 
waste  overfill.  Tortoises  in  this 
remaining  portion  will  be  relocated  to 
the  permanent  conservation  area  prior- 
to  landfill  operations. 

The  EA  considers  the  environmental 
consequences  of  two  alternatives;  issue 
^e  requested  permit  as  conditioned  by 
the  HCP,  or  take  no  action  (deny 
permit).  The  Service  has  made  a 
preliminary  determination  that  the 
Applicant  has  satisfactorily  complied 
vdtii  the  statutory  and  regulatory  criteria 
for  permit  issuance.  The  Service's 
proposed  alternative  is  to  issue  the 
requested  incidental  take  permit.  The 
principal  environmental  consequence  of 
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pennit  issuance,  in  the  Service's 
assessment,  is  to  the  gopher  tortoise. 
Permits  authorizing  the  disposal  and 
management  of  solid  wastes  at  the 
landfill  are  otherwise  administered 
according  to  Federal  and  State  statutory/ 
regulatory  standards  by  the 
Environmental  Protection  Agency,  the 
Mississippi  Department  of 
Environmental  Quality,  and  the 
Mississippi  Permit  Board. 

Dated:  July  26, 1995. 
Garland  B.  Pardue, 
Acting  Regional  Director. 
[FR  Doc.  95-18980  Filed  8-1-95:  8:45  am] 
BIUJNQ  CODE  4310-96-M 


Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  Submitted  by  Jacic  Primus 
Partners,  LP.  for  an  incidental  Take 
Permit  for  Red-cockaded  Woodpeckers 
In  Association  With  the  Sale  and 
Development  of  a  Property  in  Berkeley 
County,  South  Carolina 

AQENCY:  Fish  and  Wildlife,  Interior. 
action:  Notice. 

SUMMARY:  Jack  Primus  Partners.  LP. 
(AppUcant)  has  appUed  to  the  Fish  and 
Wildlife  Service  for  an  incidental  take 
permit  pursuant  to  Section  10(a)(1)(B)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  proposed  permit 
would  authorize  for  a  period  of  99  years 
the  incidental  take  of  a  federally 
endangered  species,  the  red-cockaded 
woodpecker  Picoides  borealis  (RCW) 
known  to  occur  on  a  property  owned  by 
the  Applicant  in  Berkeley  County, 
South  Carolina.  The  AppUcant  proposes 
to  sell  the  996-acre  property  located  on 
the  Cainhoy  Peninsula,  5  miles 
northeast  of  North  Charleston,  for 
development  purposes.  The  proposed 
permit  would  authorize  incidental  take 
of  RCWs  on  this  property  in  exchange 
for  mitigation  elsewhere  as  described 
further  in  the  Supplementary 
Information  Section  below. 

The  Service  also  announces  the 
availability  of  an  environmental 
assessment  (EA)  and  habitat 
conservation  plan  (HCP)  for  the 
incidental  take  application.  Copies  of 
the  EA  or  HCP  may  be  obtained  by 
making  a  request  to  the  Regional  Office 
address  below.  This  notice  also  advises 
the  public  that  the  Service  has  made  a 
preliminary  determination  that  issuing 
the  incidental  take  permit  is  not  a  major 
Federal  action  significantly  affecting  the 
quaUty  of  the  human  environment 
within  the  meaning  of  Section  102(2){C) 
of  the  National  Environmental  Poficy 
Act  of  1969,  as  amended.  The  Finding 
of  No  Significant  Impact  is  based  on 


information  contained  in  the  EA  and 
HCP.  The  final  determination  will  be 
made  no  sooner  than  30  days  from  the 
date  of  this  notice.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Act  and  National  Environmental 
PoUcy  Act  Regulations  (40  CFR  1506.6). 

DATES:  Written  comments  on  the  permit 
appUcation.  EA  and  HCP  should  be  sent 
to  the  Regional  Permit  Coordinator  in 
Atlanta,  Georgia,  at  the  address  below 
and  should  be  received  on  or  before 
September  1,  1995. 

ADDRESSES:  Persons  wishing  to  review 
the  application,  HCP,  or  EA  may  obtain 
a  copy  by  writing  the  Service's 
Southeast  Regional  Office,  Atlanta, 
Georgia.  Documents  will  also  be 
available  for  pubUc  inspection  by 
appointment  during  normal  business 
hours  at  the  Regional  Office;  or  the 
AsheviUe,  North  Carolina,  Field  Office. 
Written  data  or  comments  concerning 
the  appUcation,  EA,  or  HCP  should  be 
submitted  to  the  Regional  Office.  Please 
reference  permit  number  PKT-804465 
in  such  comments. 

Regional  Permit  Coordinator,  U.S.  Fish 
and  WildUfe  Service,  1875  Centiuy 
Boulevard,  Suite  200,  Atlanta,  Georgia 
30345.  (telephone  404/679-7110.  fax 
404/679-7280). 

Field  Supervisor,  U.S.  Fish  and  Wildlife 
Service,  160  ZiUicoa  Street,  Asheville, 
North  Carolina  28801,  (telephone  704/ 
258-3939). 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  NichoUs  at  the  Asheville,  North 
Carolina.  Field  Office,  or  Mr.  Rick  G. 
Gooch  at  the  Atlanta.  Georgia,  Regional 
Office. 

SUPPLEMENTARY  INFORMATION:  The  red- 
cockaded  woodpecker  is  a  territorial, 
non-migratory  cooperative  breeding  bird 
species.  RCWs  Uve  in  social  imits  called 
groups  which  generally  consist  of  a 
breeding  pair,  the  cvurent  year's 
offspring,  and  one  or  more  helpers 
(normaUy  adult  male  offspring  of  the 
breeding  pair  from  previous  years). 
Groups  maintain  year-round  territories 
near  their  roost  and  nest  trees.  The  RCW 
is  unique  among  North  American 
woodpeckers  in  that  it  is  the  only 
woodpecker  that  excavates  its  roost  and 
nest  cavities  in  living  pine  trees.  Each 
group  member  has  its  own  cavity, 
although  there  may  be  multiple  cavities 
in  a  single  pine  tree.  The  aggregate  of 
cavity  trees  used  by  a  breeding  group  is 
called  a  cluster.  RCWs  forage  almost 
exclusively  on  pine  trees  and  they 
generally  prefer  pines  greater  than  10 
inches  diameter  at  breast  height. 
Foraging  habitat  is  contiguous  with  the 
cluster.  The  number  of  acres  required  to 
supply  adequate  foraging  habitat 


depends  on  the  quantity  and  quaUty  of 
thepine  stems  available. 

The  RCW  is  endemic  to  the  pine 
forests  of  the  Southeastern  United  States 
and  was  once  widely  distributed  across 
16  States.  The  species  evolved  in  a 
mature,  fire-maintained,  ecosystem.  The 
RCW  has  declined  primarily  due  to  the 
conversion  of  mature  pine  forests  to 
young  pine  plantations,  agricultural 
fields,  residential  and  commercial 
developments,  and  to  hardwood 
encroachment  in  existing  pine  forests 
due  to  fire  suppression.  The  species  is 
still  widely  distributed  (presently 
occurs  in  13  southeastern  States),  but 
remaining  populations  are  highly 
fragmented  and  isolated.  Presently,  the 
largest  populations  occur  on  federally 
owned  lands  such  as  miUtary 
installations  and  national  forests. 

In  South  Carolina  there  are  an 
estimated  681  active  RCW  clusters  as  of 
1994;  67  percent  are  on  Federal  lands, 
6  percent  are  on  State  lands,  and  27' 
percent  are  on  private  lands.  The 
populations  on  public  lands  are 
generally  stable,  and  in  some  cases  are 
increasing.  The  overall  population  trend 
on  private  lands  in  South  Carolina,  on 
the  other  hand,  is  downward.  Most 
RCW  populations  on  private  lands  are 
relatively  small  and  isolated. 

The  Applicant's  land  in  Berkeley 
County  hosts  a  small  and  isolated 
population  of  RCWs.  As  of  1993,  there 
were  two  active  RCW  clusters;  one 
breeding  group  and  one  solitary  adult 
male.  The  nearest  known  RCW  groups 
occur  on  private  lands  approximately  1 
to  2  miles  to  the  north  of  die  Jack 
Primus  Tract.  The  nearest  known 
population  occiu^  several  miles  away 
on  the  Francis  Marion  National  Forest  to 
the  northeast,  and  on  the  privately 
owned  Medway  Plantation  located 
opposite  the  Cooper  River  from  the  Jack 
Primus  Tract.  The  AppUcant  proposes 
to  sell  the  Jack  Primus  Tract  for 
development.  Development  of  the  tract 
may  result  in  death  of,  or  harm  to,  any 
remaining  RCWs  through  the  loss  of 
nesting  and  foraging  habitat. 

The  EA  considers  the  environmental 
consequences  of  three  alternatives, 
including  the  proposed  action.  The 
proposed  action  alternative  is  issuance 
of  the  incidental  take  permit  and 
implementation  of  the  HCP  as  submitted 
by  the  AppUcant.  The  HCP  will  provide 
for  the  provisioning  of  six  clusters  with 
artificial  starts  and  cavities  on  suitable 
habitat  on  the  Medway  Plantation.  The 
Medway  Plantation  is  under  a  long-term 
conservation  easement  with  the  primary 
objective  of  perpetuating  and  conserving 
the  natural  values  of  the  property, 
which  includes  managing  a  portion  of 
the  property  to  perpetuate  a  mature 
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longleaf  pine  ecosystem.  The  HCP  will 
also  involve  the  implementation  of  a 
population  monitoring  program  for  a 
specified  time  period  at  Medway 
Plantation  to  determine  success  of  the 
provisioning  efforts.  The  HCP  provides 
a  funding  source  for  these  mitigation 
measures. 

Dated:  July  26, 1995. 
Garland  B.  Pardue, 

Acting  Regional  Director. 

[FR  Doc.  95-18985  Filed  8-1-95;  8:45  am] 

m  ijno  OOOC  4310-6S-P 


National  Park  Service 

Draft  Facility  Development  Plan 
Shenandoah  National  Park,  Virginia; 
Availability  of  Draft  Plan  and 
Environmental  Impact  Statement 

ACTION:  Notice  of  release. 

SUMMARY:  The  National  Park  Service, 
Shenandoah  National  Park,  Virginia,  has 
prepared  a  draft  FaciUty  Development 
Plan/Environmental  Impact  Statement 
for  the  park.  This  plan  provides  the 
analysis  necessary  to  determine  the 
needs  for  employee  housing,  office 
spaces,  maintenance  areas,  and 
emergency  fadUties  for  the  park.  In 
accordance  with  section  102(2)(C)  of  the 
National  Environmental  PoUcy  Act  of 
1969,  the  National  Park  Service  is 
required  to  prepare  an  environmental 
impact  statement  to  assess  the  impacts 
of  the  proposed  action.  The  National 
Park  Service  is  the  responsible  federal 
agency. 

Piu^uant  to  Council  on 
Environmental  QuaUty  regulations  and 
National  Park  Service  poUcy,  the 
National  Park  Service  (NPS)  announces 
die  release  of  the  Draft  Facility 
Development  Plan/Environmental 
Impact  Statement  for  Shenandoah 
National  Park,  Virginia. 
DATES:  The  Draft  FaciUty  Development 
Plan/Environmental  Impact  Statement 
will  be  on  pubUc  review  from  August  1, 
1995  to  October  1, 1995.  Three  pubUc 
meetings  will  be  held  on: 
Tuesday,  August  8, 1995,  from  7  p.m.  to 
9  p.m.  at  the  Page  County  Board  of 
Supervisors  Room,  Department  of 
Social  Services  building.  South  Court 
Street,  Luray,  VA. 
Wednesday,  August  9,  1995  from  7  p.m. 
to  9  p.m.  at  the  Rappahannock  Coimty 
Library,  U.S.  Highway  211,  Little 
Washington,  VA. 
Thxu^day.  August  10. 1995  from  7  p.m. 
to  9  p.m.  at  the  Rockingham  County 
Administration  Center,  20  East  Gay 
Street.  Harrisonburg.  VA. 
The  purpose  of  these  meetings  is  to 
discuss  the  draft  plan  and  its 


environmental  impact  statement.  Verbal 
and  written  comments  on  the  plan/EIS 
will  be  accepted  at  the  meeting  or  by 
mail  imtil  Gk:tober  1. 1995. 
ADDRESSES:  Shenandoah  National  Park, 
Route  4,  Box  348,  Luray,  Virginia  22835. 
FOR  FURTHER  INFORMATION  CONTACT: 
Assistant  Superintendent,  Vaughn 
Baker,  Shenandoah  National  Park,  Route 
4,  Box  348,  Luray,  Virginia  22835. 
Telephone  (703)  999-3400. 
SUPPLEMENTARY  INFORMATION:  A  range  of 
issues  and  preliminary  alternatives  for 
the  FaciUty  Development  Plan  were 
developed  and  analyzed.  Preliminary 
alternatives  for  consideration  include 
the  no  action  alternative;  development 
of  faciUties  and  housing  in  accordance 
with  the  park's  General  Management 
Plan;  moving  all  housing  and 
development  out  of  the  park;  and 
mixing  the  housing  within  the  park,  in 
a  park  commimity  at  headquarters,  and 
through  leases  in  adjacent  towns. 
For  copies  of  the  Draft  FaciUty 
Development  Plan/Environmental 
Impact  Statement  for  Shenandoah 
National  Park  please  contact  the 
Assistant  Superintendent  at  the  above 
address. 

Dated:  ]uly  20, 1995. 
CSuysandra  Walter, 

Deputy  Field  Director,  Northeast  Field  Area. 
(FR  Doc.  95-18884  Filed  8-1-95;  8:45  am) 
BILUNQ  COOC  431»-7<Mi 


INTERNATIONAL  TRADE 
COfytlMISSiON 

pnvestlgation  332-364] 

Certain  Miscellaneous  Products: 
Probable  Effect  of  Certain 
Modifications  to  the  North  American 
Free  Trade  Agreement  Rules  of  Origin 

AGENCY:  Uitemational  Trade 

Commission. 

ACTION:  Institution  of  investigation  and 

scheduling  of  pubUc  hearing. 

EFFECTIVE  DATE:  July  24. 1995. 
summary:  Following  receipt  on  July  17. 
1995.  of  a  request  from  the  United  States 
Trade  Representative  (USTR),  the 
Commission  instituted  investigation  No. 
332-364,  Certain  Miscellaneous 
Products:  Probable  Effect  of  Certain 
Modifications  to  the  North  American 
Free  Trade  Agreement  Rules  of  Origin, 
imder  section  332(g)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1332(g)). 
FOR  FURTHER  INFORMATION  CONTACT: 
Information  may  be  obtained  from 
David  Lundy,  Office  of  Industries  (202- 
205-3439)  or  Donita  Marakovits,  Office 
of  Industries  (202-205-3430);  and  on 


legal  aspects,  from  WiUiam  Gearhart, 
Office  of  the  General  Counsel  (202-205- 
3091).  The  media  should  contact 
Margaret  O'Laughlin,  Office  of  PubUc 
Affairs  (202-205-1819).  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the  TDD 
terminal  (202-205-1810). 
background:  Chapter  4  and  Annex  401 
of  the  North  American  Free  Trade 
Agreement  (NAFTA),  which  entered 
into  force  on  January  1, 1994,  contain 
the  rules  of  origin  for  appUcation  of  the 
tariff  provisions  of  the  NAFTA  to  trade 
in  goods. 

Section  202(q)  of  the  North  American 
Free  Trade  Agreement  Implementation 
Act  (the  Act)  authorizes  the  President, 
subject  to  the  consultation  and  layover 
requirements  of  section  103  of  the  Act, 
to  proclaim  such  modifications  to  the 
rules  as  may  from  time  to  time  be  agreed 
to  by  the  NAFTA  countries.  One  of  the 
requirements  set  out  in  section  103  of 
the  Act  is  that  the  President  obtain 
advice,  r^arding  any  proposed 
modification  in  the  Rules  contained  in 
Annex  401  of  the  Act,  from  the  United 
States  International  Trade  Commission. 

In  its  report  the  Commission  will,  as 
requested  by  the  USTR  in  his  letter 
received  on  July  17, 1995,  provide 
advice  on  the  probable  effect  of  the 
proposed  mocUfications  to  the  rules  of 
origin  that  are  attached  to  the  letter.  As 
requested,  the  Commission  wiU  provide 
such  advice  by  September  15, 1995. 
Copies  of  the  proposed  revised  rules, 
which  cover  certain  goods  described  in 
Chapters  1  through  97  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  wiU  be  available  from  the 
Office  of  the  Secretary  at  the 
Commission  or  frtim  the  Commission's 
Internet  server  (http://www.usitc.gov  or 
ftp://ftp.usitc.gov). 

In  a  previous  request  dated  May  5. 
1995,  die  USTR  requested  the 
Commission  to  provide  advice  on  the 
probable  effect  of  modifications  to  the 
NAFTA  rules  of  origin  pertaining  to 
certain  chemicals  and  diemical 
products.  In  response,  the  Commission 
instituted  investigation  No.  332-363, 
Chemicals  and  Chemical  Products: 
Probable  Effect  of  Certain  Modifications 
to  North  American  Free  Trade 
Agreement  Rules  of  Origin  Pertaining  to 
Such  Products;  the  Commission's  report 
on  that  investigation  will  be  provided  to 
die  USTR  by  September  5. 1995. 
PUBLIC  HEARING:  A  pubUc  hearing  in 
connection  with  the  investigation  vrill 
be  held  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW., 
Washington,  DC,  beginning  at  9:30  a.m. 
on  August  16, 1995.  All  persons  shall 
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have  the  right  to  appear,  by  counsel  or 
in  person,  to  present  information  and  to 
be  heard.  Requests  to  appear  at  the 
#  public  hearing  should  be  filed  with  the 
Secretary,  United  States  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436,  no  later  than 
5:15  p.m.  on  August  7, 1995.  Any 
prehearing  briefs  (original  and  14 
copies)  should  be  filed  not  later  than 
5:15  p.m.,  August  9, 1995;  the  deadline 
for  filing  post-hearing  briefs  or 
statements  is  5:15  p.m.,  August  21, 
1995.  In  the  event  that,  as  of  the  close 
of  business  on  August  7, 1995,  no 
witnesses  are  scheduled  to  appear  at  the 
hearing,  the  hearing  will  be  canceled. 
Any  person  interested  in  attending  the 
hearing  as  an  observer  or  noii- 
participant  may  call  the  Secretary  to  the 
Commission  (202-205-2000)  after 
August  7, 1995,  to  determine  whether 
the  hearing  will  be  held. 

WRITTEN  SUBMISSIO»*S:  In  lieu  of  or  in 

addition  to  participating  in  the  hearing, 
interested  parties  are  invited  to  submit 
written  statements  (original  and  14 
copies)  concerning  the  matters  to  be 
addressed  by  the  Commission  in  its 
report  on  this  investigation.  Commercial 
or  financial  information  that  a  submitter 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of 
section  §201.6  of  the  Commission's 
Rules  of  Practice  and  Procedure  (19  CFR 
201.6).  All  written  submissions,  except 
for  confidential  business  information, 
will  be  made  available  in  the  Office  of 
the  Secretary  of  the  Commission  for 
inspection  by  interested  parties.  To  be 
assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  Commission's  report  should  be 
submitted  to  the  Commission  at  the 
earliest  practical  date  and  should  be 
received  no  later  than  the  close  of 
business  on  August  21, 1995.  All 
submissions  should  be  addressed  to  the 
Secretary,  United  States  International 
Trade  Commission.  500  E  Street  SW., 
Washington,  DC  20436. 

Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000. 

Issued:  July  25, 1995. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
IFR  Doc.  95-18996  Filed  ft-1-95;  8:45  am) 

BILUNG  CODE  702(M»-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32740] 

Burlington  Northern  Railroad 
Company— Trackage  Rights 
Exemption— Union  Pacific  Railroad 
Company 

The  Union  Pacific  Railroad  Company 
(UP)  has  agreed  to  grant  approximately 
7.9  miles  of  local  trackage  rights  to 
Burlington  Northern  Railroad  Company 
(BN).i  The  trackage  rights  extend  from 
milepost  0.0  at  East  Olympia  to  milepost 
7.24  at  Olympia,  WA,  together  with  dje 
following  connections:  approximately 
1,428  feet  of  the  east  leg  of  the  wye  track 
at  East  Ol3anpia;  former  Track  No.  8 
extension  of  branch  trackage  between 
milepost  7.24  and  milepost  7.29;  Track 
No.  29  between  milepost  6.93  and 
milepost  7.22;  and  between  the  point  of 
switch  in  Track  No.  29,  opposite  branch 
track  at  milepost  7.15,  and  milepost 
7.20.  The  trackage  rights  were  to  become 
effective  on  July  31, 1995.2 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  Michael  E.  Roper,  Burlington 
Northern  Railroad  Company,  3800 
Continental  Plaza,  777  Main  Street.  Fort 
Worth,  TX  76102-5384. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co.— Trackage  Rights— BN,  354 
I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

Decided:  July  25, 1995. 

By  the  Commission.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
IFR  Doc.  95-18969  Filed  8-1-95;  8:45  am) 

BILLING  CODE  703S-01-P 


'  This  trackage  rights  agreement  expands  on  an 
earlier  agreement  where  UP  granted  overhead 
trackage  rights  to  BN  between  these  points  as  part 
of  a  joint  relocation  project  Burlington  Northern 
Railroad  Company  and  Oregon-Washington 
Railroad  S-  Navigation  Company— Joint  Project  for 
Relocation  of  a  Line  of  Railroad,  Finance  Docket 
No.  30932  (ICC  served  Dec.  5,  1986]. 

'The  effective  date  is  calculated  from  July  24, 
1995,  the  filing  date  for  additional  information 
necessary  to  clarify  the  transaction. 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Appellate  Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States;  Advisory  Committee  on 
Rules  of  Appellate  Procedures. 

ACTION:  Notice  of  open  meeting. 

summary:  The  Advisory  Committee  on 
Rules  of  Appellate  Procedure  will  hold 
a  three-day  meeting.  The  meeting  will 
be  open  to  public  observation  but  not 
participation  and  will  start  each  day  at 
8:30  a.m. 

DATES:  October  19-21, 1995. 

ADDRESSES:  Thurgood  Marshall  Federal 
Judiciary  Building,  Judicial  Conference 
Center,  OneColumbus  Circle,  NE., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts.  Washington, 
DC  20544,  telephone  (202)  273-1820. 

Dated:  July  26. 1995. 
John  K.  Rabiej, 

Chief.  Rules  Committee  Support  Office. 
[FR  Doc.  95-18971  Filed  8-1-95;  8:45  am) 
BILUNQ  CODE  2210-01-M 


Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Bankruptcy  Procedure 

AGENCY:  Judical  Conference  of  the 
United  States;  Advisory  Committee  on 
Rules  of  Bankruptcy  Procedure. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Bankruptcy  Procedure  will 
hold  a  two-day  meeting.  The  meeting 
will  be  open  to  public  observation  but 
not  participation  and  will  be  held  each 
day  from  8:30  to  4:00  p.m.. 

DATES:  September  7-8, 1995. 

ADDRESSES:  Portland  Marriott  Hotel, 
1401  S.W.,  Front  Avenue,  Portland, 
Oregon. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
D.C.  20544,  telephone  (202)  273-1820. 

Dated:  July  26, 1995. 
John  K.  Rabiej, 

Chief,  Rules  Committee  Support  Office. 
[FR  Doc.  95-18972  Filed  8-1-95;  8:45  am) 

BILUNQ  CODE  2210-01-M 
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Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of  Civil 
Procedure 

AiQENCY:  Judicial  Conference  of  the 
United  States;  Advisory  Committee  on 
Rules  of  Qvil  Procedure. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Civil  Procedure  will  hold  a 
three-day  meeting.  The  meeting  will  be 
open  to  public  observation  but  not 
participation  and  will  start  each  day  at 
8:30  a.m. 

DATE:  November  9-11, 1995. 

ADDRESSES:  University  of  Alabama 
School  of  Law,  Hayes  Conference  Room 
344, 101  Paul  Bryant  Drive,  Tuscaloosa, 
Alabama. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
D.C.  20544,  telephone  (202)  273-1820. 

Dated:  July  26, 1995. 
John  K.  Rabiej, 

Que/,  Rules  of  Committee  Support  Office. 
[FR  Doc.  95-18973  Filed  8-1-95;  8:45  am] 

BUJNQ  CODE  2210-01-M 


Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Criminal  Procedure 

AQENCY:  Judicial  Conference  of  the 
United  States;  Advisory  Committee  on 
Rules  of  Criminal  Procedure. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Criminal  Procedure  vdll  hold  a 
two-day  meeting.  The  meeting  will  be 
open  to  public  observation  but  not 
participation  and  will  start  each  day  at 
8:30  a.m. 

DATE:  October  16-17, 1995. 

ADDRESSES:  The  Equinox  Hotel,  Historic 
Route  7A,  Manchester  Village,  Vermont. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
D.C.  20544,  telephone  (202)  273-1820. 

Dated:  July  26, 1995. 
John  K.  Rabiej, 

Chief  Rules  Committee  Support  Office. 
(FR  Doc.  95-18974  Filed  8-1-95;  8:45  am) 
BILUNG  CODE  2210-01-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

United  States  v.  American  Bar 
Association;  Proposed  Final  Judgment 
and  Competitive  Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  §§  16(b)-{h),  that  a  proposed 
Final  Judgment,  Stipulation,  and 
Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  Ehstrict  of 
Colimibia  in  United  States  of  America  v. 
American  Bar  Association,  Civil  Action 
No.  95-1211. 

The  Complaint  in  this  case  alleges 
that  the  defendant  conspired  to  violate 
Section  1  of  the  Sherman  Act,  15  U.S.C 
§  1,  allowing  the  law  school 
accreditation  process  to  be  captiued  by 
those  vfith  a  direct  interest  in  its 
outcome.  Among  other  things,  the  ABA 
adopted  and  enforced  law  school 
accreditation  Standards,  Interpretations, 
and  Rules  that  unreasonably  raised 
salaries  paid  to  law  school  faculty, 
deans,  and  other  professional  persoimel. 

The  proposed  Final  Judgment  enjoins 
the  defendant  from  aHopting  or 
enforcing  any  Standard,  Interpretation, 
or  Rule  that  conditions  accreditation  on 
salaries  and  other  benefits  paid  to  law 
school  professional  personnel  and  from 
using  compensation  data  in  connection 
with  the  accreditation  of  a  law  school. 
It  also  enjoins  the  defendant  fi-om 
refusing  to  accredit  proprietary  law 
schools  and  from  prohibiting  ABA- 
accredited  law  schools  from  accepting 
transfer  credits  from  state-accredited 
law  schools. 

The  proposed  Final  Judgment  requires 
that  the  defendant  establish  a 
commission  to  review  accreditation 
standards  regarding  student/faculty 
ratios,  teaching  loads,  sabbaticals,  and 
bar  preparation  courses.  It  further 
requires  changes  in  the  composition  of 
the  defendant's  accrediting  committees. 

Public  comment  on  the  proposed 
Final  Judgment  is  invited  within  the 
statutory  60-day  comment  period.  The 
comments  and  responses  to  them  will 
be  published  in  the  Federal  Register 
and  filed  wdth  the  Court.  Comments 
should  be  directed  to  John  F.  Greaney, 
Chief,  Computers  and  Finance  Section, 
Room  9903,  U.S.  Department  of  Justice, 
Antitrust  Division,  555  Fourth  Street, 


NW.,  Washington,  DC  20001  (telephone: 

202/307-6122). 

Rebecca  P.  Dick, 

Deputy  Director  of  Operations  Antitrust 
Division. 

United  States  District  Court  for  the 
District  of  Columbia 

United  Sutes  of  America,  Plaintiff,  v. 
American  Bar  Association,  Defendant. 

Stipulation 

The  undersigned  parties,  by  their 
respective  attorneys,  stipulate  that: 

1.  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  District  of 
Columbia; 

2.  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  §  16),  and 
without  further  notice  to  any  party  or 
other  proceedings,  provided  that 
plaintiff  has  not  withdrawn  its  consent, 
which  it  may  do  at  any  time  before  the 
entry  of  the  proposed  Final  Judgment  by 
serving  notice  thereof  on  defendant  and 
by  filing  that  notice  vnth  the  Court;  and 

3.  Pending  approval  of  the  Final 
Judgment  by  the  Court,  defendant  agrees 
to  be  boimd  by  the  provisions  of  the 
proposed  Final  Judgment  and  to  be 
subject  to  the  jurisdiction  of  this  Court. 
If  plaintiff  withdraws  it  consent,  or  if 
the  proposed  Final  Judgment  is  not 
entered  pursuant  to  the  terms  of  the 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatsoever,  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  in  any 
proceeding. 

For  Plaintiff  United  States: 
Anne  K.  Bingaman, 
Assistant  Attorney  General. 
Joel  I.  Klein, 

Deputy  Asst.  Attorney  General. 
Rebecca  P.  Dick, 
Asst.  Director  of  Operations. 
John  F.  Greaney, 

Chief  Computers  6-  Finance  Section. 
Scott  N.  Sacks, 

Asst.  Chief,  Computers  Br  Finance  Section. 
Antitrust  Division,  U.S.  Department  of 
Justice, 

D.  Bruce  Pearson. 
Molly  L.  Debusschere, 
Jessica  N.  Cohen, 
James  J.  Tiemey, 

Attorneys,  U.S.  Department  of  Justice. 
Antitrust  Division.  555  Fourth  Street.  NW.. 
Room  9901.  Washington,  DC  20001,  Tel:  202/ 
307-0809,  Fax:  202/616-5980. 

For  Defendant  American  Bar  Association: 
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Darryl  L.  DePriest, 
General  Counsel. 

American  Bar  Association,  541 N.  Fairbanks 
Court.  Chicago.  Illinois  60611,  Tel:  312/986- 
5215.  Fax:  312/966-5217. 

Certificate  of  Service 

On  June  27, 1995, 1  caused  a  copy  of 
the  foregoing  Stipulation  to  be  served  by 
facsimile  and  first-dass  mail  upon: 
David  T.  Pritikin,  Esquire  Sidley  k  Austin, 
One  First  National  Plaza,  Oiicago,  Dlinois 
60603. 

Jessica  N.  Cohan 
Final  Judgmmt 

Plaintiff,  United  States  of  America, 
filed  its  Complaint  on  Jime  27, 1995. 
Plaintiff  and  defendant  American  Bar 
Association  ("ABA"),  by  their  attorneys, 
have  consented  to  the  entry  of  this  Final 
Judgment  without  trial  or  adjudication 
of  any  issue  of  fact  or  law.  This  Final 
Judgment  shall  not  be  evidence  or 
admission  by  any  party  with  respect  to 
any  issue  of  fact  or  law.  Therefore, 
before  any  testimony  is  taken,  and 
without  trial  or  adjudication  of  any 
issue  of  fact  or  law,  and  upon  consent 
of  the  parties,  it  is  hereby  Ordered, 
Adjudged  And  Decreed: 

I 

furisdiction 

This  Court  has  jurisdiction  of  the 
subject  matter  of  this  action  and  of  the 
parties  consenting  to  this  Final 
Judgment.  The  Complaint  states  a  claim 
upon  which  relief  may  be  granted 
against  the  ABA  under  Section  1  of  the 
Sherman  Act,  15  U.S.C.  1. 


Definitions 

As  used  in  this  Final  Judgment: 

(A)  "ABA"  means  the  American  Bar 
Association  and  all  of  its  components. 

(B)  "Accreditation  Committee"  means 
the  Accreditation  Committee  of  the 
Section  of  Legal  Education  and 
Admissions  to  the  Bar  of  the  ABA. 

(C)  "Board"  means  the  ABA  Board  of 
Governors. 

(D)  "Council"  means  the  Coimcil  of 
the  Section  of  Legal  Education  and 
Admissions  to  the  Bar  of  the  ABA. 

(E)  "Faculty"  means  all  persons  who 
teach  classes  (except  adjunct 
professors),  including  administrators 
who  teach,  emeritus  of  senior  faciUty, 
visiting  professors,  joint-appointed 
faculty,  clinical  instructors,  and 
instructors  holding  short-term 
appointments. 

(F)  "Section"  means  the  ABA's 
Section  of  Legal  Education  and 
Admissions  to  the  Bar. 

(G)  "Standards,"  "Interpretations" 
and  "Rules"  mean  the  Standards  for 


Approval  of  Law  Schools  and 
Interpretations  and  Rules  of  Procedure 
for  Approval  of  Law  Schools  and 
Polices  of  the  Council  of  the  Section  and 
its  Accreditation  Committee. 

m 

Applicability 

This  Final  Judgment  shall  apply  to  the 
ABA  and  its  governors,  officers, 
employees,  and  full-time  consultants 
involved  in  law  school  accreditation. 

IV 

Prohibited  Coitduct 

The  ABA  is  enjoined  and  restrained 
from: 

(A)  adopting  or  enforcing  any 
Standard,  Interpretation  or  Rule,  or 
taking  any  action  that  has  the  piirpose 
or  effect  of  imposing  requirements  as  to 
the  base  salary,  stipends,  fringe  benefits, 
or  other  compensation  paid  law  school 
deans,  associate  deans,  assistant  deans, 
faculty,  library  directors,  librarians,  or 
other  law  school  employees,  or  in  any 
way  conditioning  the  accreditation  of 
any  law  school  on  the  compensation 
paid  law  school  deans,  associate  deans, 
assistant  deans,  facility,  library 
directors,  librarians,  or  other  law  school 
employees; 

(B)  collecting  from  or  disseminating  to 
any  law  school  data  concerning 
compensation  paid  or  to  be  paid  to 
deans,  administrators,  faculty, 
librarians,  or  other  employees; 

(C)  using  law  school  compensation 
data  in  connection  with  the 
accreditation  or  review  of  any  law 
school;  and 

(D)  adopting  or  enforcing  any 
Standard,  Interpretation  or  Rule,  or 
taking  any  action  that  has  the  purpose 
or  effect  of  prohibiting  a  law  school 
from: 

(1)  enrolling  a  member  of  the  bar  or 
graduate  of  a  state-accredited  law  school 
in  an  LL.M.  program  or  other  post-J.D. 
program; 

(2)  offering  transfer  credits  for  any 
course  successfully  completed  at  a  state- 
accredited  law  school,  except  that  the 
ABA  may  require  that  two-thirds  of  the 
credits  required  for  graduation  must  be 
successfully  completed  at  an  ABA- 
approved  law  school;  or 

(3)  being  an  institution  organized  as  a 
for-profit  entity. 


Permitted  Conduct 

Nothing  herein  shall  be  construed  to 
prohibit  the  ABA  from:  (1)  adopting  or 
applying  such  other  reasonable 
Standards,  Interpretations  or  Rules, 
consistent  with  all  other  provisions  of 


this  Final  Judgment,  as  are  necessary  to 
attract  and  retain  a  competent  faculty; 
(2)  investigating  or  reporting  on  whether 
a  law  school  is  in  compliance  with  such 
Standards,  Interpretations  or  Rules,  or 
the  cause  of  non-compliance;  or  (3) 
requiring  that  a  law  school  take 
remedical  action  to  comply  with  such 
Standards,  Interpretations  or  Rules  as  a 
condition  of  obtaining  or  maintaining 
ABA  approval. 

VI 

Additional  Relief 

The  ABA  shall: 

(A)  require  that  all  Interpretations  and 
Rules  be  subjected  to  the  same  pubUc 
comment  and  review  process  and 
approval  procedures  that  apply  to 
proposed  Standards; 

(B)  permit  appeals  from  Accreditation 
Committee  Action  Letters  to  the 
Council; 

(C)  revisft&e  Council's  membership 
as  follows: 

(1)  for  a  period  of  five  years,  all 
elections  shall  be  subject  to  Board 
approval; 

(2)  members  shall  serve  staggered 
three-year  terms,  with  a  two-term  limit; 
however,  officers  may  serve  as  officers 
for  an  additional  term  beyond  the  six- 
year  limit:  and 

(3)  no  more  than  50%  of  the  members 
shall  be  law  school  deans  or  faculty; 

(D)  revise  the  Accreditation 
Committee's  membership  as  follows: 

(1)  for  a  period  of  five  years,  all 
appointments  shall  be  subject  to  Board 
approval; 

(2)  all  membersshall  serve  staggered 
three-year  terms,  with  a  two-term  limit; 
and 

(3)  no  more  than  50%  of  the  members 
shall  be  law  school  deans  or  faculty; 

(E)  revise  the  Standards  Review 
Committee's  membership  as  follows: 

(1)  for  a  period  of  five  years,  all 
appointments  shall  be  si^ject  to  Board 
approval; 

(2)  members  shall  serve  one  three-year 
term;  and 

(3)  no  more  than  50%  of  the  members 
shall  be  law  school  deans  or  faculty; 

(F)  require  that  no  more  than  40%  of 
the  members  of  the  Nominating 
Committee  for  officers  of  the  Section 
shall  be  law  school  deans  or  faculty; 

(G)  require  that  each  site  evaluation 
team  include,  to  the  extent  reasonably 
feasible,  at  least: 

(1)  one  university  administrator  who 
is  not  a  law  school  dean  or  faculty 
member;  and 

(2)  one  practicing  lawyer,  judge  or 
public  member; 

(H)  require  the  Accreditation 
Committee  after  each  meeting  to  send  a 
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written  report  to  the  Council,  that  may 
be  done  on  a  confidential  basis  if 
necessary,  identifying  all  actions  taken 
by  it,  including  a  list  identifying  all  law 
schools  on  report  or  imder  review,  and 
for  each  law  school,  identifying  the 
areas  of  actual  or  apparent  non- 
compliance and  the  length  of  time  the 
law  school  has  been  on  report  or  under 
review; 

(I)  require  the  Council  to  send  an 
annual  report  to  the  Board,  that  may  be 
done  on  a  confidential  basis  if 
necessary,  on  its  accreditation  activities 
during  the  preceding  year,  including  a 
list  identifying  all  law  schools  on  report 
or  under  review,  and  for  each  law 
school,  identifying  the  areas  of  actual  or 
apparent  non-compliance  and  the  length 
of  time  the  law  school  has  been  on 
report  or  under  review; 

0)  require  Coimcil  approval  and 
Board  receipt  of  annud  and  site 
inspection  questionnaires  before  they 
are  sent  to  law  schools; 

(K)  publish  annually  in  The  ABA 
Journal  and  the  Section's  Review  of 
Legal  Education  in  the  United  States: 

(1)  all  proposed  Standards, 
Interpretations,  Rules,  and  Policies,  and 
the  name(s)  of  the  sponsors  of  each;  and 

(2)  the  date,  place,  and  names  of  the 
evaluators  for  each  law  school  and 
foreign  program  inspected;  and 

(L)  hire,  by  October  31, 1995,  an 
outside  independent  consultant  who  is 
an  expert  on  education  and 
accreditation  and  who  is  not  a  legal 
educator,  to  assist  in  validating  all 
Standards  and  Interpretations,  as 
required  by  the  Department  of 
Education,  and  develop  a  plan  for 
validation  by  December  31, 1995. 

vnll 

Special  Commission 

The  ABA  shall: 

(A)  establish  a  Special  Commission  to 
Review  the  Substance  and  Process  of  the 
ABA's  Accreditation  of  American  Law 
Schools  to  determine  whether  the 
Standards,  Interpretations,  and  Rules, 
and  their  enforcement  governing  the 
following  subjects  should  be  revised: 

(1)  faculty  teaching-hours; 

(2)  leaves  of  absence,  compensated  or 
otherwise,  for  faculty  and  other  staff; 

(3)  the  calculation  of  the  faculty 
component  of  student-faculty  ratios; 

(4)  physical  facilities; 

(5)  the  allocation  of  resources  to  a  law 
school  by  the  law  school  or  its  parent 
university;  and 

(6)  the  treatment  of  bar  preparation 
courses; 

(B)  require  that  the  Special 
Commission  complete  its  review  no 
later  than  February  29, 1996.  The 


Special  Commission  shall  file  its  report 
with  the  Board.  Upon  completing  its 
review,  the  Board  shall  file  its  report 
with  the  Court  and  the  United  States 
setting  out  its  analysis  and  any 
proposed  revisions;  and 

(C)  allow  the  Untied  States  90  days  in 
which  to  review  the  Special 
Commission's  report  and  determine 
whether  to  challenge  any  of  the 
proposals.  The  United  States  may 
challenge  any  such  proposal  and,  if  the 
ABA  chooses  to  defend  it,  the  challenge 
will  be  decided  by  this  Court  applying 
a  Rule  of  Reason  antitrust  analysis. 

vm 

Compliance  Program 

The  ABA  is  ordered  to  maintain  an 
antitrust  compliance  program  which 
shall  include  designating,  within  30 
days  of  the  entry  of  this  Final  Judgment, 
an  Antitrust  Compliance  Officer  with 
responsibility  for  accomplishing  the 
antitrust  compliance  program  and  with 
the  purpose  of  achieving  compUance 
with  this  Final  Judgment.  The  Antitrust 
Compliance  Officer  shall,  on  a 
continuing  basis,  supervise  the  review 
of  the  current  and  proposed  activities  of 
the  ABA's  law  school  accrediting 
activities  to  ensure  that  they  comply 
with  this  Final  Judgment.  TTie  Antitrust 
Compliance  Officer  shall  be  responsible 
for  accomplishing  the  following 
activities: 

(A)  reviewing  the  ABA's  Standards, 
Interpretations,  Rules,  and  practices, 
and  identifying  and  recommending  the 
elimination  of  any  provisions  or 
activities  that  violate  or  are  inconsistent 
with  Sections  FV  or  VI  above  to  the 
Board  or  to  the  ABA's  House  of 
Delegates  within  90  days  of  entry  of  this 
Final  Judgment; 

(B)  distributing  a  copy  of  this  Final 
Judonent  within  30  days  of  entry  to: 

(1)  all  members  of  the  Board  and 
officers  of  the  ABA,  the  Section  and  the 
Law  Student  Division; 

(2)  all  members  of  the  Coimcil, 
Accreditation  Committee  and  Standards 
Review  Committee; 

(3)  all  university  presidents  with 
ABA-approved  law  schools,  the  deans  of 
all  ABA-approved  law  schools,  the 
Chief  Justices  or  Judges  of  the  highest 
Courts  of  the  States  and  other  admitting 
jurisdictions,  and  to  make  a  best  effort 
to  notify  the  deans  of  all  state-accredited 
law  schools;  and 

(4)  all  persons  serving  on  site 
inspection  teams  during  the  term  of  this 
Final  Judgment; 

(C)  causing  this  Final  Judgment  to  be 
published  in  the  next  issue  of  The  ABA 
Journal  and  the  Student  Lawyer 
following  the  entry  of  the  Final 
Judgment; 


(D)  providing  the  United  States, 
during  the  term  of  the  Final  Judgment, 
a  copy  of  all  proposed  changes  to  these 
Standards,  Interpretations  and  Rules 
before  they  are  acted  on  by  the  House 
of  Delegates,  and  a  copy  of  all 
Standards,  Interpretations  and  Rules 
adopted  by  the  House; 

(E)  briefing  annually  the  Section's 
Officers,  all  members  of  the  Council, 
Committee  and  Standards  Review 
Committee,  the  Consultant  and  the 
Consultant's  staff,  and  all  participants  at 
site  inspectors'  workshops  on  the 
meaning  and  requirements  of  this  Final 
Judgment; 

(F)  obtaining  fit>m  all  Section  officers, 
all  members  of  the  Council, 
Accreditation  committee  and  Standards 
Review  Committee,  and  the  Consultant 
and  the  Consultant's  staff  an  annual 
written  certification  that  they:  (1)  have 
read,  understand,  and  agree  to  abide  by 
the  terms  of  this  Final  Judgment;  and  (2) 
are  not  aware  of  any  violation  of  this 
Final  Judgment  that  they  have  not 
reported  to  the  Antitrust  CompUance 
Officer;  and 

(G)  obtaining  fit>m  the  Executive 
Director  of  The  ABA,  the  Consultant 
and  the  Consultant's  staff,  an  annual 
written  certification  that  they  have  been 
advised  and  understand  that  their 
failure  to  comply  with  the  Final 
Judgment  may  result  in  conviction  for 
contempt  of  court. 

K 

Certification 

(A)  Within  90  days  after  the  entry  of 
this  Final  Judgment,  the  ABA  shall 
certify  to  the  United  States  whether  it 
has  designated  an  Antitrust  Compliance 
Officer  and  has  distributed  the  Final 
Judgment  in  accordance  with  Section 
Vin  above. 

(B)  For  10  years  after  the  entry  of  this 
Final  judgment,  on  or  before  its 
anniversary  date,  the  Antitrust 
Compliance  Officer  shall  certify 
annually  to  the  Court  and  the  United 
States  whether  the  ABA  has  compUed 
with  the  provisions  of  Section  VIO. 

(C)  At  any  time,  if  the  Antitrust 
CompUance  Office  learns  of  any  past, 
current  or  anticipated  violation  of 
Sections  IV  or  VI  of  this  Final  Judgment, 
the  ABA  shall,  within  45  days  after  such 
knowledge  is  obtained,  take  action,  or 
where  appropriate  initiate  action,  to 
terminate  or  modify  the  activity  so  as  to 
comply  with  this  Final  Judgment. 


Plaintiff  Access 

(A)  To  determine  or  secure 
compUance  with  this  Final  Judgment, 
duly  authorized  representatives  of  the 
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United  States  shall,  upon  written 
request  of  the  Assistant  Attorney 
General  in  charge  of  the  Antitrust 
Division,  and  on  reasonable  notice  to 
the  ABA,  be  pennitted: 

(1)  access  during  the  ABA's  office 
hours  to  inspect  and  copy  all  records 
and  documents  in  its  possession  or 
control  relating  to  any  matters  contained 
in  this  Final  Judgment;  and 

(2)  to  interview  the  ABA's  officers, 
employees,  or  agents,who  may  have 
coimsel  present,  regarding  such  matters. 
The  interviews  shall  be  subject  to  the 
ABA's  reasonable  convenience  and 
without  restraint  or  interference  by  the 
ABA. 

(B)  Upon  the  written  request  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division,  the  ABA  shall 
submit  such  written  reports,  imder  oath 
if  requested,  relating  to  any  of  the 
matters  contained  in  this  Final 
Judgment  as  may  be  requested. 

(C)  No  information  or  doounents 
obtained  by  the  means  provided  in  this 
Section  X  shall  be  divulged  by  the 
United  States  to  any  person  other  than 
a  duly-authorized  representative  of  the 
executive  branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party,  or 
for  the  purpose  of  securing  compliance 
with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 

ZI 

Further  Elements  of  Decree 

(A)  This  Final  Judgment  shall  expire 
10  years  from  the  date  of  entry. 

(B)  Jurisdiction  is  retained  by  this 
Court  for  the  purpose  of  enabling  either 
of  the  parties  to  this  Final  Judgment  to 
apply  to  this  Court  at  any  time  for 
further  orders  and  directions  as  may  be 
necessary  or  appropriate  to  carry  out  or 
construe  this  Final  Judgment,  to  modify 
or  terminate  any  of  its  provisions,  to 
enforce  compliance,  and  to  punish 
violations  of  its  provisions. 

(C)  Entry  of  this  Final  Judgment  is  in 
the  public  interest. 

DATE:    ^ 

UNITED  STATES  DISTRICT  JUDGE 

Certificate  of  Service 

On  June  27, 1995, 1  caused  a  copy  of 
the  foregoing  Proposed  Final  Judgment 
to  be  served  by  facsimile  and  first-class 
mail  upon: 
David  T.  Pritikin. 

Esqurie  Sidley  6- Austin  One  First  National 
Plaza  Chicago,  Illinois  60603. 

Jessica  N.  Cohen 

United  States  of  America,  Plaintiff,  v. 
American  Bar  Association.  Defendant 


a vil  Action  NO.  95-1 211  (CR) 
Filed:  June  27, 1995 

Competititve  Impact  Statement 

Pursuant  to  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  §  16(b},  the  United  States 
submits  this  Competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgment  submitted  for  entry  with  the 
consent  of  defendant  American  Bar 
Association  ("ABA")  in  this  civil 
antitrust  action. 

I 

Nature  and  Purpose  of  the  Proceeding 

A.  The  Complaint 

On  June  27, 1995,  the  United  States 
filed  a  civil  antitrust  suit  alleging  that 
the  ABA  violated  Section  1  of  the 
Sherman  Act  in  its  accreditation  of  law 
schools.  The  Complaint  alleges  that  the 
ABA  restrained  competition  among 
professional  personnel  at  ABA- 
approved  law  schools  by  fixing  their 
compensation  levels  and  working 
conditions,  and  by  limiting  competition 
from  non-ABA-approved  schools.  The 
Complaint  also  alleges  that  the  ABA 
allowed  its  law  school  accreditation 
process  to  be  captiued  by  those  with  a 
direct  interest  in  its  outcome. 
Consequently,  rather  than  setting 
minimum  standards  for  law  school 
quality  and  thus  providing  valuable 
information  to  consumers,  the  legitimate 
purposes  of  accreditation,  the  ABA  at 
times  acted  as  a  guild  that  protected  the 
interests  of  professional  law  school 
personnel. 

The  United  States  and  the  ABA  have 
agreed  that  the  proposed  Fin^l  Judgment 
may  be  entered  after  compliance  with 
the  Antitrust  Procedures  and  Penalties 
Act.  Entry  of  the  Final  Judgment  will 
terminate  this  civil  action,  except  that 
the  Court  will  retain  jurisdiction  for 
further  proceedings  that  may  be 
required  to  enforce  or  modify  the 
Judgment,  or  to  punish  violations  of  any 
of  its  provisions. 

B.  Law  School  Accreditation 

The  Section  of  Legal  Education  and 
Admissions  to  the  Bar  ("Section  of  Legal 
Education")  administers  law  school 
accreditation.  It  was  created  in  1883  as 
the  first  Section  of  the  ABA  and 
assumed  the  role  of  an  accrediting 
agency  in  1921. 

ABA  approval  is  critical  to  the 
successful  operation  of  a  law  school. 
The  bar  admission  rules  in  over  40 
States  require  graduation  from  an  ABA- 
approved  law  school  in  order  to  satisfy 
the  legal  education  requirement  for 
taking  the  bar  examination.  In  addition, 
the  ABA  is  the  only  agency  recognized 


by  the  United  States  Department  of 
Education  as  a  law  school  accrediting 
agency. 

In  1973,  the  ABA  adopted  its  current 
Standards  for  the  Approval  of  Law 
Schools  ("Standards"),  setting  forth  the 
minimum  requirements  for  legal 
education  that  must  be  met  to  obtain 
and  maintain  ABA  approval.  Law 
schools  were  required  to  be  in  full 
compliance  with  the  Standards 
commencing  with  the  1975-76 
academic  year.  The  Standards  and  their 
Interpretations  covered  many  aspects  of 
the  operation  of  a  law  school,  including 
its  salary  structure,  student-faculty 
ratios,  faculty  leave  policies,  faculty 
workloads,  and  physical  facilities. 

The  Section  of  Legal  Education  is 
governed  by  its  Council,  which  has 
supervisory  authority  on  all 
accreditation  matters.  The  Council  has 
established  a  Standards  Review 
Committee  that  reviews  the  Standards 
and  their  "Interpretations"  and 
recommends  changes  to  the  Council. 
The  Council  has  also  established  an 
Accreditation  Committee,  which  closely 
oversees  the  inspection  of  new  law 
schools  and  the  sabbatical  reinspections 
of  previously  approved  law  schools,  and 
make  the  initial  recommendations 
regarding  ABA  approval. 

The  Accreditation  Committee 
enforces  the  Standards  through 
extensive  on-site  inspections  of  law 
schools.  Provisionally  approved  law 
schools  are  inspected  every  year  until 
receiving  full  approval,  and  fully 
approved  law  schools  are  inspected 
every  seven  years,  except  for  an  initial 
visit  three  years  after  first  gaining  full 
approval.  Site  inspection  teams  prepare 
detailed  reports  for  the  Accreditation 
Committee.  The  Accreditation 
Committee  may  "continue"  the 
accreditation  of  an  approved  law  school, 
require  additional  information  bom  a 
law  school  in  actual  or  apparent  non- 
compliance with  the  Standards  or  about 
whom  the  Accreditation  Committee  has 
"concerns,"  or  require  a  show  cause 
hearing  for  law  schools  in  apparent  non- 
compliance with  the  Standards  or  their 
Interpretations. 

The  day-to-day  operation  of  the 
ABA's  accreditation  process  is  directed 
by  the  ABA's  Consultant  on  Legal 
Education.  The  Consultant  prepares 
"Action  Letters"  that  inform  the  law 
school  deans  and  university  presidents 
of  the  Accreditation  Committee's 
findings  and  conclusions. 
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Description^ofthe  Practices  Involved  in 
the  Alleged  Sherman  Act  Violation 

At  trial,  the  United  States  would  have 
proved  the  following^ 

A.  Anticompetitive  Standards  And 
Practices 

1.  Captiue  Of  The  Accreditation 
Process.  Legal  educators,  including 
current  and  former  law  school  dean, 
faculty,  and  librarians,  control  and 
dominate  the  ABA's  law  school 
accreditation  process.  Approximately 
90%  of  the  Section  of  L^l  Education's 
members  are  legal  educators.  In 
substantial  part,  this  is  because  of  the 
Section  of  Legal  Education's  Faculty 
Group  Membership  Program,  vmder 
which  ABA-approved  law  schools  may 
obtain  a  group  discoimt  on  dues  for 
their  faculty.  Many  law  schools  pay 
their  faculty's  dues  and  the  faculties  of 
abotit  145  of  the  1774  ABA-approved 
law  schools  hold  ABA  membership 
through  the  Faculty  Group  Membership 
Program. 

All  current  members  of  the  Standards 
Review  Committee  and  a  majority  of  the 
current  members  of  the  Accreditation 
Committee  are  legal  educators.  Hie 
typical  site  inspection  team  has  5-7 
members,  all  or  nearly  aU  of  whom  are 
legal  educators.  The  Consultant's 
position  has  traditionally  been  held  by 
a  legal  educator.  The  incumbent  has 
served  as  Consultant  for  over  20  years 
and  is  a  former  dean  and  a  ciurent  law 
school  faculty  member. 

2.  Professional  Sta^  Compensation. 
ABA  Accreditation  Standard  405(a) 
required  that  faculty  compensation  be 
comparable  with  that  of  other  ABA- 
approved  schools.  In  practice,  this 
Standard  was  extended  to  cover  deans' 
and  professional  fibrarians'  salaries.  The 
ABA  collected  extensive,  detailed  salary 
information,  among  other  data  collected, 
in  annual  questionnaires  that  ABA- 
approved  law  schools  were  required  to 
complete.  Often,  the  comparatde  schools 
consisted  of  a  "peer  group"  of  schools 
chosen  by  the  professional  staff  of  the 
inspected  school.  The  "peer  group" 
coiDd  be  and  at  times  was  manipulated 
to  include  higher-rated  law  schools  or 
law  schools  located  in  higher-cost  areas. 
Law  schools  also  at  times  were  placed 
on  report  under  Standard  405(a)  by  the 
Accreditation  Committee  because  of 
unfavorable  salary  structure 
comparisons,  not  because  of  poor 
faculty  quality. 

3.  Boycotts  of  non-ABA-approved 
schools.  The  ABA  prohibited  an  ABA- 
approved  school  from  granting  any 
transfer  credits  for  courses  successfully 
completed  at  state-accredited  or 


unaccredited  law  schools,  but  permitted 
a  law  school,  under  certain  conditions, 
to  allow  credits  for  courses  taken  at  a 
foreign  law  school  (Standard  308  and  its 
Interpretation).  The  ABA  also 
prohibited  ABA-approved  law  schools 
from  matriculating  graduates  of  state- 
accredited  or  unaccredited  law  schoob, 
but  permitted,  under  certain 
drounstances,  the  matriculation  of 
graduates  of  foreign  law  schools 
(Interpretation  3  of  Standard  307).  The 
ABA  rejected  a  1979  amendment  that 
would  have  allowed  law  schools  the 
discretion  to  admit  any  bar  members  to 
their  graduate  programs.  In  practice,  the 
ABA  permits  only  the  law  school,  and 
not  the  affected  individual,  to  apply  for 
a  waiver  of  the  Interpretation,  and  such 
appUcations  have  been  denied. 
Standard  202  prohibited  the 
accreditation  of  proprietary  law  schools. 
The  ABA  has  never  approved  a 
proprietary  law  school  and  the 
Accreditation  Committee  twice 
recommended  against  approval  of  one 
proprietary  law  school. 

Inese  Standards,  Interpretations,  and 
their  application  have  unreasonably 
restricted  competition  in  the  market  for 
the  services  of  professional  law  school 
personnel.  The  salary  Standard  and  its 
application  had  the  effect  of  ratcheting 
up  law  school  salaries.  The  Standard 
relating  to  proprietary  law  schoob 
erected  an  imnecessary  barrier  tp 
competition  frt>m  these  schoob,  which 
often  provide  their  professional  staff 
with  lower  salaries  and  fewer  amenities 
than  do  ABA-approved  schoob.  The 
restrictions  on  enrolling  graduates  of 
non-ABA-approved  sdiools,  and  on 
offering  transfer  credits  for  course  work 
completed  at  those  schoob,  were 
unreasonable  restraints  of  trade  aimed  at 
deterring  effective  competition  from  law 
schools  that  are  likely  to  pay  less  in 
salaries  and  benefits  to  their 
professional  staffs. 

B.  Other  Accreditation  Standards  And 
Practices 

4.  Student-To-Faculty  Ratios.  In  its 
Interpretations  of  Standards  201  and 
401-405,  the  ABA  declared  that  a 
student-to-faculty  ratio  of  20:1  or  less  is 
presumably  in  compUance  with  its 
accreditation  standards  but  that  a 
faculty  ratio  of  30:1  or  more  is  not. 
While  the  Interpretation  counts  a  p^- 
time  student  as  two-thirds  the 
equivalent  of  a  full-time  student,  the 
ABA  has  counted  only  full-time,  tenure- 
track  professors  as  "faculty,"  thereby 
excluding  from  the  count  administrators 
who  teach,  emeritus  or  senior  &culty 
who  teach,  some  visitii^  professors, 
joint-appointed  faculty  (faculty  holding 
appointments  in  two  departments  in  a 


xmiversity)  who  teach,  adjunct 
professors,  clinical  and  other  instructors 
holding  short-term  contracts,  and 
tenured  faculty  teaching  part-time 
because  of  family  responsibilities. 
Although  part  of  the  policy  supporting 
reduced  student-faculty  ratios  is  the 
desirabihty  of  smaller  classes  and 
increased  student-faculty  contact,  the 
ABA  did  not  measure  actual  class  size 
or  effectively  measure  actual  student- 
faculty  contacts.  The  growth  of  full-time 
faculty  at  ABA-approved  law  schools 
substantially  exceeded  the  growth  of 
student  enrollment  at  such  schools  in 
the  past  10  years. 

5.  Teaching  Loads.  Standard  404  sets 
a  maximum  8-hour-per-week  teaching 
load  or,  if  a  course  is  duphcated,  a  10- 
hour  load.  In  practice,  an  hour  was 
defined  as  50  minutes. 

6.  Compensated  Leaves  Of  Absence. 
Standard  405(b)  required  that  faculty 
members  be  afforded  a  "reasonable 
opportunity  for  leaves,  of  absence  and 
for  scholarly  research."  In  some 
instances,  this  Standard  has  been 
appUed  in  practice  to  require  paid 
sabbaticals,  summer  stipends,  and  other 
forms  of  research  compensation. 

7.  Bar  Preparation.  While  Standard 
301  requires  a  law  school  to  maintain  an 
educational  program  designed  to  quafify 
its  students  for  admission  to  the  bar, 
Standar<i  302(b)  prohibits  a  law  school 
from  offering  a  bar  preparation  course 
for  credit  or  requiring  one  for 
graduation,  even  for  students  identified 
as  being  at  risk  of  failing  the  bar 
examinaticm.  A  bar  preparation  course 
cannot  be  offered  as  a  required  course, 
even  when  a  law  school  meets  the  ABA 
minimtun  credit  requirements  without 
counting  the  bar  preparation  coiu'se. 

8.  FaciUties.  Standard  701  requires  an 
"adequate"  physical  plant.  Nearly  all 
ABA-approved  law  schools  occupy  new 
facilities  or  have  made  substantial 
renovations  to  existing  facifities  since 
the  new  Standards  were  adopted  in 
1973.  Despite  this,  over  one-third  of  all 
ABA-approved  schools  were  put  on 
report  for  "inadequate  facilities"  by  the 
Accreditation  Committee  in  1994, 
including  law  schoob  of  recognized 
distinction. 

9.  Resources.  Standard  201  requires 
that  a  law  school  have  the  necessary 
resources  to  provide  a  soimd  legal 
education,  and  Standard  209  requires 
adequate  resources  to  sustain  a  sound 
educational  program.  These  Standards 
have  been  applied  at  times  by  the 
Accreditation  Committee  to  place  law 
schools  on  report  for  alleged 
shortcomings.  In  1994,  about  50  law 
schoob,  including  many  of  recognized 
high  quaUty,  were  on  report  for 
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allocating  inadequate  resources  to  their 
law  school  program. 

Some  of  tne  Standards, 
Interpretations,  and  other  factors 
described  in  paragraphs  4  through  9 
may  reflect  relevant  considerations  in 
assessing  the  quality  of  a  law  school's 
educational  program.  At  times, 
however,  they  too  have  been  applied 
inappropriately  to  restrict  competition 
in  the  law  school  labor  market. 

m 

Explanation  of  the  Proposed  Final 
Judgment 

Prohibited  Conduct.  The  proposed 
Final  Judgment  prohibits  the  recurrence 
of  conduct  that  is  plainly 
anticompetitive.  Specifically,  the  Final 
Judgment  will  eliminate  the  adoption  or 
enforcement  of  any  Standard, 
Interpretation  or  Rule,  or  the  taking  of 
any  action  that  imposes  requirements  as 
to  the  base  salary,  stipends,  fringe 
benefits,  or  other  compensation  paid  to 
law  school  faculty,  administrators  or 
other  law  school  employees.  The  Final 
Judgment  also  will  eliminate  the 
collection  or  dissemination  of 
compensation  data  for  deans, 
administrators,  faculty,  librarians,  or 
other  employees,  and  the  use  of 
compensation  data  in  connection  with 
the  accreditation  of  any  law  school.  In 
addition,  the  Final  Judgment  eliminates 
any  Standard,  Interpretation  or  Rule 
prohibiting  the  enrollment  of  a  member 
of  a  bar  or  a  graduate  of  a  state- 
accredited  law  school  in  a  post-J.D. 
program,  or  the  acceptance  of  any 
transfer  credits  from  state-accredited 
law  schools.  The  ABA  is  also  prohibited 
from  accrediting  only  law  schools 
organized  as  not-for-profit  institutions. 

Additional  ReUef.  The  proposed  Final 
Judgment  also  contains  structural 
provisions  to  ensure  that  the  law  school 
accreditation  process  is  governed  by 
persons  other  than  those  with  a  direct 
economic  interest  in  its  outcome  and 
that  the  process  is  brought  more  into 
pubUc  view.  As  the  Complaint  states,  it 
is  the  view  of  the  United  States  that 
during  the  past  20  years,  the  law  school 
accreditation  process  has  been  captured 
by  legal  educators  who  have  a  direct 
interest  in  the  outcome  of  the  process. 
Most  of  the  process,  as  it  applied  to 
individual  law  schools,  was  carried  out 
by  the  Accreditation  Committee  and  the 
Consultant's  office  and  was  kept  from 
public  view  and  the  supervision  of  the 
ABA'S  Board  of  Governors  and  House  of 
Delegates.  In  addition,  the  individuals 
who  serve  on  the  Accreditation 
Committee  and  in  the  Consultant's 
office  had  been  in  these  positions  for 
many  years.  Finally,  the  Interpretations 


of  the  accreditation  Standards  were  in 
some  cases  more  plainly 
anticompetitive  than  the  Standards 
themselves,  yet  their  adoption  was  not 
subject  to  the  same  public  comment  and 
hearings  requirements  as  amendments 
to  the  Standards. 

Accreditation  matters  for  individual 
law  schools  often  remained  before  the 
Accreditation  Committee  because  it 
required  repeated  reports  from  law 
schools  imder  review,  thereby 
lengthening  the  accreditation  process. 
At  one  point  in  1994,  56%  of  ABA- 
approved  law  schools  were  under 
continuing  Accreditation  Committee 
review  and  16%  more  were  undergoing 
sabbatical  reinspections  that  school 
year. 

As  remedies,  the  proposed  Final 
Judgment  provides: 

1.  Proposed  Interpretations  will  be 
subject  to  the  same  public  comment  and 
hearings  requirements  as  proposed 
Standards.  All  proposed  Interpretations, 
Standards,  Rules,  and  Policies  must  be 
published  annually  in  the  ABA  Journal 
and  the  Review  of  Legal  Education  in 
the  United  States. 

2.  Law  schools  may  take  immediate 
appeals  to  the  Council  from  adverse 
Accreditation  Committee  Action  Letters. 
The  Accreditation  Committee  must  also 
report  to  the  Council  following  each 
meeting  all  accreditation  actions  that  it 
took  during  the  meeting. 

3.  Elections  to  the  Coimcil  will  be 
subject  to  the  Board  of  Governors' 
approval,  no  more  than  50%  of  the 
Council  membership  may  be  law  school 
deans  or  faculty,  and  members  will  be 
subject  to  a  two-term  limit.  Only  40%  of 
the  members  of  the  Nominating 
Committee  may  be  law  school  deans  or 
faculty. 

4.  Appointments  to  the  Accreditation 
Committee  will  be  subject  to  Board 
approval.  No  more  than  50%  of  the 
Accreditation  Committee  may  be  law 
school  deans  or  faculty,  and  members 
will  be  subject  to  a  two-term  limit.  The 
same  requirements  apply  to  the 
Standards  Revaew  Committee,  except 
that  its  members  are  limited  to  one  term. 

5.  To  the  extent  reasonably  feasible, 
accreditation  site  inspection  teams  will 
include  at  least  one  practicing  lawyer, 
judge  or  public  member,  and  one  non- 
law  school  university  administrator. 
The  ABA  will  annually  publish  the 
names  of  those  who  participated  in 
domestic  and  foreign  site  inspections 
and  the  schools  they  inspected. 

6.  The  Council  must  annual  report  to 
the  Board  on  its  accreditation  activities, 
including  identifying  all  schools  under 
accreditation  review  and  the  reasons  the 
law  schools  are  under  review. 


7.  The  Council  must  approve,  and  the 
Board  review,  all  annual  and  site 
inspection  questionnaires  sent  to  law 
schools. 

8.  By  October  31, 1995,  the  ABA  will 
hire  an  outside  independent  consultant, 
who  is  not  a  legal  educator,  to  assist  in 
evaluating  the  ABA's  accreditation 
Standards  and  Interpretations  and 
develop  a  plan  for  their  validation  by 
December  31, 1995. 

Special  Commission.  The  ABA  has 
estabhshed  a  Special  Commission  To 
Review  The  Substance  And  Process  Of 
The  ABA's  Accreditation  Of  American 
Law  Schools.  A  number  of  subjects  of 
the  accreditation  process  raise 
legitimate  educational  policy  issues,  but 
were  applied  at  times  to  achieve 
anticompetitive,  guild  objectives,  as 
discussed  in  Section  II  above.  These 
subjects  are:  Faculty  teaching-hour 
requirements;  compensated  and  other 
required  leaves  of  absence  for  faculty 
and  other  staff;  the  manner  in  which  the 
ABA  calculated  the  faculty  component 
in  calculating  student-faculty  ratios; 
physical  facilities;  the  allocation  of 
resources  to  the  law  school,  and  bar 
preparation  courses.  The  Special 
Commission  will  review  these  subjects 
and  report  to  the  Board  of  Governors  no 
later  than  February  29, 1996.  Upon 
completing  its  review,  the  Board  will 
file  its  report  with  the  United  States  and 
the  Coiut.  The  United  States  may 
challenge  any  proposal  in  the  report    ' 
within  90  days  of  the  Commission's 
report.  Any  such  challenge  will  be 
decided  by  the  Court  applying  an 
antitrust  analysis.  This  is  novel  relief  in 
a  government  antitrust  case,  resulting 
fix)m  a  recognition  that  some 
accreditation  practices  implicate  both 
antitrust  and  educational  policy 
ccmcems.  Since  the  ABA  had  initiated 
the  Special  Commission  in  response  to 
academic  criticism  of  its  accreditation 
process  and  its  perception  of  possible 
antitrust  problems,  the  United  States 
has  agreed  that  the  ABA  may  first 
attempt  to  reconcile  antitrust  and 
educational  concerns  through  its 
Special  Commission. 

IV 

Remedies  Available  to  Private  Litigants 

Section  4  of  the  Clayton  Act,  15 
U.S.C.  §  15,  provides  that  any  person 
who  has  been  injured  as  a  resiilt  of 
conduct  prohibited  by  the  antitrust  laws 
may  bring  suit  in  federal  court  to 
recover  three  times  the  damages 
suffered,  as  well  as  costs  and  reasonable 
attorneys'  fees.  Entry  of  the  proposed 
Final  Judgment  will  neither  impair  nor 
assist  the  bringing  of  such  actions. 
Under  the  provisions  of  Section  5(a)  of 
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the  Qayton  Act.  15  U.S.C.  §  16(a),  the 
Judgment  has  no  prima  facie  effect  in 
any  subsequent  lawsuits  that  may  be 
brought  against  the  defendant  in  this 
case. 


Procedures  Available  for  Modification  of 
the  Proposed  Judgment 

As  provided  by  the  Antitrust 
Procedures  and  Penalties  Act.  any 
person  believing  that  the  proposed  Final 
Judgment  should  be  modified  may 
submit  written  comments  to  John  F. 
Greaney,  Chief,  Computers  and  Finance 
Section,  U.S.  Department  of  Justice, 
Antitrust  Division,  555  4th  Street,  N.W., 
Room  9903,  Washington,  D.C.  20001, 
within  the  60-day  period  provided  by 
the  Act.  These  comments,  and  the 
Department's  responses,  will  be  filed 
with  the  Court  and  published  in  the 
Federal  Register.  All  comments  will  be 
given  due  consideration  by  the 
Department  of  Justice,  which  remains 
free  to  withdraw  its  consent  to  the 
proposed  Final  Judgment  at  any  time 
prior  to  entry.  TTie  proposed  Final 
Judgment  provides  that  the  Court  retains 
jurisdiction  over  this  action,  and  the 
parties  may  apply  to  the  Court  for  any 
order  necessary  or  appropriate  for 
modification,  interpretation,  or 
enforcement  of  the  Final  Judgment. 

VI 

Determinative  Materials/Documents 

No  materials  or  dociunents  of  the  type 
described  in  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  §  16(b),  were  considered  in 
formulating  the  proposed  Final 
Judgment. 

vn 

Alternatives  to  the  Proposed  Final 
Judgment 

The  United  States  considered  other 
relief  in  addition  to  the  remedies 
contained  in  the  proposed  Final 
Judgment.  In  particular,  early  in  the 
investigation,  the  United  States 
proposed  injimctive  reUef  eliminating: 
the  ABA's  prohibition  of  credits  for  a 
bar  review  course:  the  ABA's  practice  of 
attributing  no  value  to  teachers  other 
than  full-time  tenure-track  faculty  in 
calculating  student-faculty  ratios;  the 
maximum  teaching  hour  limits;  the 
faculty  leave  of  absence  requirements; 
and  the  requirement  that  substantially 
all  first-year  courses  be  taught  by  full- 
time  faculty.  Later  the  United  States 
proposed  crther  relief,  all  of  which  is 
included  in  the  proposed  Final 
Judgment.  The  United  States  made  these 
proposals  during  the  negotiating  process 


as  its  investigation  proceeded  and  as  it 
learned  more  about  the  ABA's  practices 
and  their  competitive  effects. 

The  United  States  eventually 
concluded,  on  the  basis  of  the  evidence 
it  had  gathered,  that  mere  amendment  of 
the  ABA's  Standards  and  practices 
would  not  provide  adequate  or 
permanent  relief  and  that  reform  of  the 
entire  accreditation  process  was  needed. 
While  a  prohibition  of  some  of  the  rules 
was  warranted,  as  is  accomplished  by 
the  proposed  Final  Judgment,  the  larger 
and  more  fundamental  problem  of 
regulatory  capture  also  had  to  be 
addressed. 

Moreover,  a  number  of  the  Standards, 
Interpretations  and  practices  at  issue, 
although  sometimes  misapplied  to 
further  guild  interests  in  the  past, 
concern  matters  of  legitimate 
educational  concern.  The  United  States 
concluded  that  appraisal  of  whether  the 
provisions  and  practices  listed  in 
Section  IV.D  of  the  Complaint  are 
anticompetitive  or  set  a  procompetitive 
minimum  educational  standard  for  law 
school  programs  should  be  made  in  the 
first  instance  by  the  ABA  itself,  subject 
to  subsequent  review.  The  United  States 
agreed  to  submit  the  first  four  of  the 
practice  initially  of  most  concern  to  it, 
along  with  others  about  which  it  had 
developed  concern,  to  review  by  the 
ABA's  Special  Commission.  (In  the  case 
of  first-year  teaching  requirements,  on 
the  basis  of  evidence  it  subsequentiy 
gathered  the  United  States  abandoned 
its  initial  opposition).  If  the  Special 
Commission  fails  to  consider  adequately 
the  antitrust  implications  of  continuing 
the  ABA's  past  practices  in  these  areas, 
the  Final  Judgment  permits  the  United 
States  to  challenge  the  Special 
Commission's  proposals  and  seek 
further  injimctive  relief  from  the  Court. 

The  United  States  had  also  earlier 
proposed  that  the  ABA's  Special 
Commission  be  separately  constituted  as 
an  antitrust  review  committee  whose 
membership  would  be  one-third 
practitioners,  judges,  and  public 
members;  one-third  non-law  school 
university  administrators;  and  one-third 
law  school  administrators  and  faculty. 
Although  the  Government  recognized 
that  a  nimiber  of  members  of  the  Special 
Commission  had  participated  in  the 
accreditation  process  in  the  past,  it  also 
considered  that  the  Special  Commission 
was  already  constituted  and  had 
progressed  in  its  work,  that  ABA 
leadership  was  now  familiar  with  and 
sensitive  to  antitrust  concerns,  and  that 
the  Commission  report  was  subject  to 
challenge  by  the  United  States  and 
review  by  the  Court. 

Another  alternative  to  the  proposed 
Final  Judgment  is  a  full  trial  of  the  case. 


A  trial  would  involve  substantial  cost 
both  to  the  United  States  and  to  the 
defendant,  and  is  not  warranted  since 
the  Final  Judgment  provides  all 
substantial  relief  the  Government  would 
likely  obtain  following  a  successful  trial. 

Dated:  July  14, 1995. 

Respectfully  submitted, 
D.  Bruce  Pearson 
James ).  Tiemey 
Jessica  N.  Cohen 
Molly  L.  DeBusschere 
Attorneys,  U.S.  Department  of  Justice, 
Antitrust  Division,  555  4th  Street.  N.  W. .  Room 
9903.  Washington.  D.C.  20001,  Tel:  202/307- 
0809,  Fax:  202/616-8544. 

Certificate  of  Service 

On  July  14, 1995, 1  caused  a  copy  of 
the  United  States'  Competitive  Impact 
Statement  to  be  served  by  facsimile  and 
first-class  mail  upon: 

Ronald  S.  Flagg,  Esquire,  Sidley  & 
Austin,  1722  Eye  Street,  N.W., 
Washington.  D.C.  20006,  fax:  (202) 
736-8711 

David  T.  Pritikin,  Esquire,  Sidley  & 
Austin,  One  First  National  Plaza, 
Chicago,  Illinois  60603,  fax:  312/853- 
7036 
and 

Darryl  L.  DePriest,  541  N.  Fairbanks 
Court,  Chicago,  Illinois  60611.  fax: 
312/988-5217. 

James  J.  Tiemey 

[PR  Doc.  95-18946  Piled  8-1-95;  8:45  am] 
BtLUNO  CODE  4410-01-M 


Drug  Enforcement  Administration 

Jonathan  L  Wiison,  D.V.M.:  Denial  of 
Application 

On  Jime  2, 1995.  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Jonathan  L.  Wilson,  of 
Kennett,  Missouri  (Respondent), 
proposing  to  deny  his  application  for  a 
DEA  Certificate  of  Registration  as  a 
practitioner.  The  statutory  basis  for  the 
Order  to  Show  Cause  was  that 
Respondent  was  not  authorized  to 
handle  controlled  substances  in  the 
State  of  Missouri.  21  U.S.C.  823(0- 

The  Order  to  Show  Cause  was  sent  to 
Respondent  by  certified  mail,  return 
receipt  requested.  DEA  received  a 
receipt,  signed  by  "JL.  Wilson"  and 
dated  Jime  8, 1995.  Respondent  did  not 
request  a  hearing  on  the  matter,  nor 
forward  any  response  to  the  Order  to 
Show  Cause  to  DEA,  within  the  thirty 
days  provided  in  21  CFR  1301.54. 
Pursuant  to  21  CFR  1301.57,  the  Deputy 
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Administrator  hereby  enters  his  final 
order  based  upon  the  investigative  file. 

By  letter  dated  July  27, 1992,  the 
Missouri  Department  of  Health  denied 
Respondent's  appUcation  for  a  Missouri 
Controlled  Substances  Registration 
effective  June  24, 1992.  The  Missouri 
Department  of  Health's  decision  was 
based  on  the  following:  (1)  Respondent's 
inability  to  accept  responsibility  for 
diverting  Demerol  (a  Schedule  II 
controlled  substance)  for  personal  use 
and  abuse;  and  (2)  Respondent's  having 
provided  false  or  misleading 
information  on  his  application  by  failing 
to  disclose  the  revocation  of  his 
Mississippi  Veterinary  License  in 
September  of  1976. 

The  DEA  has  consistently  held  that  it 
does  not  have  statutory  authority  under 
the  Controlled  Substances  Act  to 
register  a  practitioner  unless  that 
practitioner  is  authorized  to  dispense 
controlled  substances  by  the  state  in 
which  he  proposes  to  practice.  See 
Lawrence  R.  Alexander,  M.D..  57  FR 
22256  (1992);  Bobby  Watts,  M.D..  53  FR 
11919  (1988);  Robert  F.  Witek,  D.D.S.,  52 
FR  4770  (1987).  Because  Respondent  is 
not  authorized  to  handle  controlled 
substances  in  the  State  of  Missouri,  the 
Deputy  Administrator  cannot  permit 
him  to  obtain  a  DEA  Certificate  of 
Registration  in  that  state. 

Accordingly,  the  Deputy 
Administrator  of  the  Chug  Enforcement 
Administration,  piu«uant  to  21  U.S.C. 
823  and  824  and  28  CFR  0.100(b)  and 
0.104,  hereby  orders  that  any  pending 
applications  for  a  DEA  Certificate  of 
Registration  as  a  practitioner  on  behalf 
of  Jonathan  L.  Wilson,  be,  and  they 
hereby  are  denied.  This  order  is 
effective  September  1, 1995. 

Dated:  July  27, 1995. 
Stephen  H.  Greene, 

Depu  ty  A  dministrator. 

(FR  Doc.  95-18978  Filed  8-1-95;  8:45  am] 

■UMO  CODE  4410-0»-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

July  27, 1995. 

The  Department  of  Labor  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  of  1980,  as  amended  (P.L. 


96-511).  Copies  may  be  obtained  by 
calling  the  Department  of  Labor  Acting 
Departmental  Clearance  Officer,  Theresa 
M.  O'Malley  ({202}  219-5095). 
Comments  and  questions  about  the  ICRs 
listed  below  should  be  directed  to  Ms. 
O'Malley,  Office  of  Information 
Resources  Management  Policy,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Room  N-1301, 
Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OAW/MSHA/OSHA/PWBA/ 
VETS),  Office  of  Management  and 
Budget,  Room  10325,  Washington,  DC 
20503  ({202}  395-7316). 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  {202}  219-4720 
between  1:00  p.m.  and  4:00  p.m. 
Western  time,  Monday  through  Friday. 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Examinations  and  Tests  of 
Electrical  Equipment. 

Oh4B  Number:  1219-0067. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit.  ■ 

Number  of  Respondents:  2,231,536. 

Estimated  Time  Per  Respondent:  .77 
hours. 

Total  Burden  Hours:  1,726,992. 

Description:  Requires  coal  mine 
operators  to  frequently  examine,  test, 
and  properly  maintain  all  electric 
equipment  and  to  keep  records  of  the 
residts  of  the  examinations  and  tests. 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Approval  Requirements  for 
Electric  Motor  Assemblies. 

OMB  Number:  1219-0115. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  89. 

Estimated  Time  Per  Respondent: 
3.0224  hours. 

Total  Burden  Hours:  269. 

Description:  E.«!tabUshes  specific 
requirements  for  MSHA  approval  of 
certain  explosion-proof  electric  motor 
assemblies  intended  for  use  in  approved 
equipment  in  imderground  mines. 

Type  of  Review:  Revision. 

Agency:  Bureau  of  Labor  Statistics/ 
Employment  and  Training 
Administration. 

Title:  February  1996  CPS  Displaced 
Worker,  Job  Tenure,  and  Occupational 
Mobility  Supplement. 

OMB  Number:  1220-0104. 

Ag/ency  Number:  CPS-1. 


Frequency:  One-time  survey. 

Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  55,000. 

Estimated  Time  Per  Respondent:  .15 
hours. 

Total  Burden  Hours:  8,250. 

Description:  The  information 
collected  in  this  supplement  will  be 
used  to  determine  the  size  and  nature  of 
the  population  affected  by  job 
displacement  and,  hence,  the  needs  and 
scope  of  the  Job  Training  Partnership 
Act  Programs  (or  subsequent 
consolidated  programs  serving  adult 
displaced  workers).  The  information 
collected  also  will  be  used  to  assess 
employment  stability  by  determining 
the  length  of  time  workers  have  been 
with  their  aurent  employer  and 
estimating  the  incidence  of  occupational 
change  over  the  course  of  a  year.  In 
addition,  data  on  job  tenure  for  all 
workers  are  needed  to  calculate 
displacement  rates  among  various 
worker  groups  so  that  comparison  can 
be  made  over  time  and  among  different 
affected  groups.  Combining  the 
questions  on  displacement,  tenure,  and 
occupational  change  will  enable 
analysts  to  obtain  a  more  complete 
picture  of  employment  stability. 
Theresa  M.  CMalley. 
Acting  Departmental  Clearance  Officer. 
[FR  Doc.  95-18979  Filed  8-1-95:  8:45  am) 

BILUNO  CODE  451(M»-M 


Mine  Safety  and  Health  Administration 
■Petitions  for  Modification 

This  notice  amends  an  affirmative 
decision  issued  by  the  Administrator  of 
Metal  and  Nonmetal  Mine  Safety  and 
Health  on  a  petition  for  modification  of 
the  application  of  a  mandatory  safety 
standard  to  correct  the  word  "shop"  in 
a  document  published  in  the  Federal 
Register  on  June  20, 1995  (60  FR  32180) 
to  read  "shot". 

Docket  No.:  M-94-38-M 
FR  Notice:  59  FR  50008 
Petitioner:  Independent  Aggregates 
Reg  Affected:  30  CFR  56.6306ft») 
Summary  of  Findings:  Petitioner's 
proposal  to  continue  drilling  the  shot 
pattern  while  loading  is  in  progress  by 
completing  a  drill  hole  and 
immediately  loading  the  hole  while 
continuing  to  drill  a  new  hole 
considered  acceptable  alternative 
method.  Granted  with  conditions. 
The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Healtiii  Act  of  1977. 
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1.  Coiuolidation  Coal  Company 

(Docket  No.  M-95-92-C1 

Consolidation  Coal  Company,  Consol 
Plaza,  1800  Washington  Road, 
Pittsburgh,  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002  to  its 
Loveridge  No.  22  Mine  (ID.  No.  46- 
01433)  located  in  Marion  County,  West 
Virginia.  The  petitioner  proposes  to  use 
hi^-voltage  (4,160  volts)  cables  inby 
the  last  open  crosscut  to  supply  power 
to  longwall  equipment.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

2.  Coctain  Coal,  Inc. 

[Docket  No.  M-95-93-C] 

Costain  Coal,  Inc..  P.O.  Box  289, 
Sturgis,  Kentucky  42459-0289  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.364(b)(4)  to  its  Wheatcrofl 
Mine  (LD.  No.  15-13920)  located  in 
Webster  County,  Kentucky.  Due  to 
deteriorating  roof  conditions  in  the 
Main  North  and  1st  North  Panel  and  the 
approaches  to  the  No.  10  seals,  traveling 
the  area  would  be  imsafe.  The  petitioner 
proposes  to  establish  evaluation  points 
to  determine  the  direction  and  quantity 
of  air  going  into  the  affected  area  and  to 
examine  these  points  on  a  weekly  basis. 
The  petitioner  states  that  application  of 
the  standard  would  result  in  a 
diminution  of  safety  to  the  persons 
making  weekly  examinations.  In 
addition,  the  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measiue  of 
protection  as  would  the  mandatory 
standard. 

3.  Western  Mingo  Coal  Company 

[Docket  No.  M-95-94-C1 

Western  Mingo  Coal  Company,  P.O. 
Box  119,  Naugatuck,  West  Virginia 
25685  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.350  to  its 
Northern  Mingo  No.  2  Mine  (I.D.  No. 
46-08369)  located  in  Mingo  County, 
West  Virginia.  The  petitioner  proposes 
to  install  a  low-level  carbon  monoxide 
detection  system  as  an  early  warning 
fire  detection  system  in  all  belt  entries 
used  as  intake  air  coiuses.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measvire  of  protection  as 
would  the  mandatory  standard. 

4.  CONSOL  of  Kentucky,  Inc. 

(Docket  No.  M-95-95-C1 

CONSOL  of  Kentucky,  Inc.,  Consol 
Plaza.  1800  Washington  Road, 
Pittsburgh,  Permsylvania  15241-1421 
has  filed  a  petition  to  modify  the 


application  of  30  CFR  75.1101-8  to  its 
9AB  -  H4  Mine  (I.D.  No.  15-17667) 
located  in  Floyd  County,  Kentucky.  The 
petitioner  requests  a  modification  of  the 
standard  to  permit  the  use  of  a  single 
line  of  automatic  sprinklers  for  its  fire 
protection  system  on  main  and 
secondary  belt  conveyors.  The 
petitioner  proposes  to  use  a  single 
overhead  pipe  system  with  1/2-inch 
orifice  automatic  sprinklers  located  on 
10-foot  centers  to  cover  50  feet  of  fire- 
resistant  belt  or  150  feet  of  nonfire- 
resistant  belt  with  actuation 
temperatures  between  200  and  230 
degrees  fahrenheit  and  with  water 
pressiue  equal  to  or  greater  than  10  psi; 
to  have  automatic  sprinklers  located  not 
more  than  10  feet  apart  in  order  for  the 
discharge  of  water  to  extend  over  the 
belt  drive,  belt  take-up,  electrical 
control,  and  gear  reducing  imit;  and  to 
conduct  annual  functional  tests  of  each 
water  sprinkler  system.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measiue  of  protection  as  would  the 
mandatory  standard. 

5.  Cyprus  Cumberland  Resources 
Corporation 

[Docket  No.  M-95-96-C) 

Cyprus  Cumberland  Resoiuces 
Corporation,  9100  East  Mineral  Circle, 
Englewood,  Colorado  80112  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.507  to  its  Cumberland  Mine  (I.D. 
No.  36-05018)  located  in  Green  County, 
Pennsylvania.  The  petitioner  proposes 
to  use  nonpermissible  submersible 
pumps  to  dewater  bleeder  siunps  or 
bleeder  entries  in  order  to  provide 
unrestricted  airflow  into  the  return  air 
shaft  or  through  the  return  entries.  The 
petitioner  states  that  these  pumps  are 
designed  to  cease  operation  when  the 
water  level  is  3  feet  above  the  level  of 
the  pump  motor  and  would  operate  on 
a  480-volt  three-phase  alternating 
current  electrical  power  circuit  with  a 
resistor  grounded  wye  transformer 
protected  by  a  line  power  groimd-fault, 
pilot  combination  unit;  that  proposed 
revisions  for  their  training  plan  would 
be  implemented  and  given  to  the 
District  Manager  for  the  area  in  which 
the  pump  and  pump  electrical  controls 
are  located;  and  that  the  training  plan 
would  specify  task  training  for  all 
selected  mine  electricians  who  will 
perform  electrical  work  on  the  pumps. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 


6.  Cyprus  Empire  Corporation 

[Docket  No.  M-95-97-C1 

Cyprus  Empire  Corporaticm 
(previously  Empire  Energy  Corporation), 
P.O.  Box  68,  Craig,  Colorado  81626  has 
.filed  a  petition  to  modify  the 
apphcation  of  30  CFR  75.1002  to  its 
Eagle  No.  5  Mine  (I.D.  No.  05-01370) 
located  in  Moffat  County,  Colorado.  The 
petitioner  requests  that  Item  10  of 
MSHA's  Proposed  Decision  and  Order 
granting  petition  for  modification, 
docket  number  M-84-263-C  be 
amended.  The  petitioner  states  that  it  is 
imperative  that  as  products  meet  flame 
resistance  and  other  MSHA 
specifications,  they  become  available  for 
use  instead  of  obsolete  products;  and 
that  the  request  to  amend  the  presenUy 
approved  petition  addresses  this 
specific  issue. 

7.  Mt.  Top  Coal  Company 

[Docket  No.  M-95-98-C] 

Mt.  Top  Coal  Company,  104  E.  Grand 
Avenue,  Tower  Qty,  Pennsylvania 
17980  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.335  to  its  Buck 
Mt.  Slope  (I.D.  No.  36-07359)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petitioner  requests  a  modification  of  the 
standard  to  permit  alternative  methods 
of  seal  construction  using  wooden 
materials  of  moderate  size  and  weight 
due  to  difficulty  in  accessing  previously 
driven  headings  and  breasts  containing 
inaccessible  abandoned  workings;  to 
accept  a  design  criterion  in  the  10  psi 
range;  and  to  permit  the  water  trap  to  be 
installed  in  the  gangway  seal  and 
sampling  tube  in  the  monkey  seal  for 
seals  installed  in  pairs.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

8.  Key  West  Mining,  Inc. 

[Docket  No.  M-95-99-C1 

Key  West  Mining,  Inc.,  P.O.  Box  768, 
Grundy,  Virginia  24614  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.360  to  its  Mine  No.  3  (I.D.  No. 
44-03264)  located  Ln  Buchanan  County, 
Virginia.  The  petitioner  requests  relief 
from  the  standard  requiring  preshifi 
examinations  of  undergroimd  conveyor 
belts  in  its  entirety.  The  petitioner  states 
that  the  area  cannot  be  traveled  safely 
due  to  deteriorating  roof  conditions  in 
the  No.  1  conveyor  belt  entry  starting  at 
a  location  approximately  170  feet  from 
the  surface  and  extending  for  a  distance 
of  approximately  90  feet.  As  an 
alternative,  the  petitioner  proposes  to 
visually  examine  the  90  feet  area 
affected  from  both  the  inby  and  outby 
ends.  The  petitioner  states  that 


39430 Federal  Register  /  Vol.  60,  No.  148  /  Wednesday,  August  2,  1995  /  Notices 


application  of  the  standard  would  result 
in  a  diminution  of  safety  to  the  miners. 
In  addition,  the  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

9.  Perfinmance  Coal  Company 

(Docket  No.  M-95-lOO-Cj 

Performance  Coal  Company,  P.O.  Box 
69,  Naoma,  West  Virginia  25140  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.350  to  its 
Upper  Big  Branch  South  Mine  (I.D.  No. 
46-08436)  located  in  Raleigh  County. 
West  Virginia.  The  petitioner  proposes 
to  install  a  low-level  carbon  monoxide 
detection  system  as  an  early  warning 
fire  detection  system  in  all  belt  entries 
used  as  intake  air  courses.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

10.  Performance  Coal  Company 

IDocket  No.  M-95-101-C1 

Performance  Coal  Company,  P.O.  Box 
69,  Naoma,  West  Virginia  25140  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1700  to  its 
Upper  Big  Branch  South  Mine  (I.D.  No. 
46-08436)  located  in  Raleigh  County, 
West  Virginia.  The  petitioner  proposes 
to  plug  and  mine  through  oil  and  gas 
wells.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measiue  of 
protection  as  would  the  mandatory 
standard. 

11.  CL.D.,  Inc. 

(Docket  No.  M-95-10-M1 

C.L.D..  hic.  2765  East  500  South, 
Vernal,  Utah  84078  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
57.4760(a)  to  its  Cowboy  No.  1  and  2 
Mine  (I.D.  No.  42-02096)  located  in 
Uintah  County,  Utah.  The  petitioner 
requests  a  variance  from  the  mandatory 
safety  standard  because  the  mining 
methods  used  at  its  gilsonite  mines  do 
not  provide  a  physical  means  to  comply 
with  the  standard.  The  petitioner  states 
that  a  gilsoDite  mine  uses  an  open- 
trench  method  of  mining  and  that  the 
mines  are  connected  to  other  mines  and 
are  self-ventilating.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measuire  of  protection  as  would  the 
mandatory  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 


of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  1, 1995.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated:  July  25, 1995. 

fatricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations  and 
Variances. 

(PR  Doc.  95-18947  Filed  8-1-95;  8:45  am] 

BILLINQ  CODE  4S10-43-P 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice 

Applications  and  Amendments  to 
Facility  Operating  Licenses  Involving 
No  Significant  Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
pubUshing  this  regular  biweekly  notice. 
PubUc  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  fi'om  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  July  7, 1995, 
through  July  21, 1995.  The  last  biweekly 
notice  was  published  on  Wednesday, 
July  19, 1996  (60  FR  37084). 

Notice  Of  Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 


accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  conunents  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circtunstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportimity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occiu'  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S.  • 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville, 
Maryland  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gehnan  Bvulding,  2120  L  Street,  NW.. 
Washington,  DC.  The  filing  of  requests 
for  a  hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  September  1, 1995,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
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filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Pubhc  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  ^e  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
prop>erty,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  ihe  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 


provide  references  to  those  specific 
sources  and  dociunents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  estabUsh 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  vdth  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
signific<mt  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held.  ^ 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  bearing  or  a  petition 
for  leave  to  inlervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-fr«e  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  (Project 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  niunber  of  this  Federal 
Register  notice.  A  copy  of  the  petition 


should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the    ' 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a){l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  E)C,  and  at  the  local  public 
dociunent  room  for  the  particular 
facility  involved. 

Arizona  Public  Service  Company,  et  aL, 
Docket  Nos.  STN  50-528,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  Nos.  1,2,  and 
3,  Maricopa  County,  Arizona 

Date  of  amendments  request:  July  3, 
1995 

DescriptJbn  of  amendments  request: 
The  proposed  Technical  Specification 
(TS)  amendment  temporarily  adds  new 
ACTION  Statements  3.8.1. l.f  and 
3.8.1. l.g  to  TS  3.8.1.1,  "A.C.  Sources  - 
Operating,"  to  provide  a  method  of 
responding  to  sustained  degraded 
switchyard  voltage.  Bases  3/4.8.1,  "A.C. 
Sources,"  3/4.8.2,  "D.C.  Sources."  and 
3/4.8.3,  "Onsite  Distribution  Systems," 
are  also  being  revised  to  provide 
guidance  on  how  and  why  degraded 
offsite  power  voltage  and  the  number  of 
startup  transformers  in  service  affect 
compliance  with  GDC  1 7  and  to  give  the 
basis  for  the  additional  ACTION 
statements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  • 

The  proposed  change  does  not  significantly 
increase  the  probability  of  an  accident 
previously  evaluated  in  the  Updated  Final 
Safety  Analysis  Report  (UFSAR).  The  safety 
function  of  the  Electrical  Distribution  System 
(EDS)  is  to  provide  sufficient  capacity  and 
capability  to  assure  that  1)  specified 
acceptable  fuel  design  limits  and  design 
conditions  of  the  reactor  coolant  pressure 
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boundary  are  not  exceeded  as  a  result  of 
anticipated  operational  occurrences  and  2) 
the  core  is  cooled  and  containment  integrity 
and  other  vital  functions  are  maintained  in 
the  event  of  postulated  accidents.  In 
addition,  it  shall  have  sufficient 
independence,  redundancy,  and  testability  to 
perform  its  safety  function  assuming  a  single 
failure.  The  proposed  ACTIONs  will  restore 
the  EDS  to  conformance  with  General  Design 
Criterion  (GDC)  17  of  Appendix  A  to  10  CFR 
50.  Once  in  conformance  with  GDC  17,  the 
system  will  be  capable  of  performing  its 
safety  function  as  analyzed  in  Chapters  6  and 
15  of  the  UFSAR.  The  proposed  temporary 
change  has  no  eSiect  on  the  probability  of 
accident  initiation,  therefore,  the  probability 
of  an  accident  previously  evaluated  has  not 
been  significantly  increased. 

The  consequences  of  an  accident 
previously  evaluated  in  the  UFSAR  will  not 
be  significantly  increased.  Restoring  one  train 
to  OPERABLE,  by  blocking  Fast  Bus  Transfer 
(FBT),  within  one  hour  is  consistent  with  the 
response  time  of  Technical  Specification  (TS) 
ACTION  3.0.3.  The  second  train  will  be 
restored  to  OPERABLE  by  having  its 
Emergency  Diesel  Generator  (EDG)  started, 
loaded,  and  separated  from  offsite  power 
within  two  hours  or  FBT  will  be  blocked 
within  two  hours.  Action  within  two  hours 
is  consistent  with  the  plant — s  TS  since  TS 
ACTION  3.8.2.1.a,  "D.  C  Sources  - 
Operating,"  would  be  the  most  limiting 
requirement  with  one  train  of  inoperable 
electric  power.  In  a  degraded  voltage  event, 
the  ability  of  the  Class  lE  12SyDC  battery 
chargers  to  perform  their  function  is 
indeterminate,  therefore,  the  Class  IE 
12SVDC  batteries  must  be  assimied  to 
provide  the  125VDC  control  power  to  the 
Class  IE  Engineered  Safety  Features  (ESF) 
circuit  breakers  for  both  of  their  sequences. 
The  battery  capacity  calculations  assiime 
only  one  sequence.  Once  one  train  is  restored 
to  OPERABLE  and  the  other  train— s  EDG 
demonstrated  to  be  OPERABLE  by  loading 
and  separating  from  the  grid,  ACTION 
3.8.1. l.a,  for  one  INOPERABLE  offsite  power 
supply,  allows  operation  to  continue  for  up 
to  seventy-two  houre.  If  both  trains  are 
blocked,  then  both  trains  are  OPERABLE. 

The  proposed  change  will  enstire  that  the 
train  that  blocks  FBT  will  be  in  conformance 
with  GDC  17  should  a  subsequent  accident 
occur.  As  such,  that  train  of  ESF  equipment 
will  be  supplied  Class  IE  preferred  and 
standby  power  in  the  manner  assumed  by 
Chapters  6  and  15  analyses.  Starting,  loading, 
and  separating  the  other  train — s  EDG  from 
offsite  power  ensures  that  the  second  train  of 
ESF  equipment  is  prepared  to  respond  to  any 
subsequent  accident.  This  configuration 
presents  one  OPERABLE  offsite  circuit  and 
two  OPERABLE  EDGs  to  any  subsequent 
accident,  and  would  be  capable  of 
withstanding  the  single  failures  in  the 
UFSAR  Table  15.0-0,  "Single  Failures." 
Optionally,  with  both  trains  "blocked,  both  are 
OPERABLE  and  would  be  capable  of 
withstanding  the  single  failures  in  the 
UFSAR  Table  15.0-0.  "Single  Failures." 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 


Given  the  current  licensing  basis,  the 
proposed  temporary  TS  change  does  not 
create  the  possibility  of  an  accident  of  a  new 
or  different  kind.  The  plant  is  currently 
licensed  to  have  both  trains  of  FBT  blocked 
when  low  switchyard  voltages  exist  in  order 
to  prevent  the  loss  of  power  generated  by  the 
nuclear  power  unit  from  causing  the  loss  of 
the  preferred  power  circuits.  The  proposed 
temporary  TS  ACTIONS  3.8.1. l.f  and 
3.8.1. l.g  are  being  added  as  ACTIONS  to 
prevent  a  double  sequencing  event  from 
occurring.  The  train  that  is  blocked  is 
consistent  with  previous  UFSAR  Chapter  6 
and  Chapter  15  safety  analyses  since  it  will 
conform  to  GDC  17  prior  to  the  onset  of  the 
accident.  Under  this  condition  it  will  be  able 
to  contribute  to  the  mitigation  of  an  accident 
and  withstand  the  effects  of  any  single  failure 
equal  to  its  ability  when  initially  analyzed 
and  licensed.  The  EDG  which  is  loaded  and 
isolated  from  offsite  power  also  contributes 
to  GDC  17  compliance  since  the  entire 
system  can  withstand  a  Loss  of  Offsite  Power 
(LOP)  and  a  single  failure  of  an  EDG.  With 
both  trains  blocked,  the  EDS  is  in  compliance 
with  GDC  17  and  is  analyzed. 

It  is  understood  that  an  accident  of  a 
different  kind  will  exist  if  a  degraded  voltage 
condition  occura  coincident  with  an  accident 
(e.g.,  LCCA  (versus  the  analyzed  LOP  + 
LOCA]].  Should  such  an  accident  occur,  the 
manual  action  described  in  the  proposed 
ACTION  statements  could  not  be  credited  to 
protect  the  plant.  However,  the  purpose  of 
proposed  ACTIONs  3.8.1. l.f  and  3.8.1. l.g  is 
to  provide  an  appropriate  response  to 
degraded  voltage  prior  to  an  accident  by 
eliminating  the  malfunction  of  a  different 
type  (double  sequencing)  and  an  accident  of 
a  different  type  (e.g.,  degraded  voltage  + 
LOCA)  for  one  train  within  one  hour  and  for 
the  second  train  within  two  hours.  This 
duration  of  response  is  consistent  with  the 
required  responses  currently  in  the  TSs  3.0.3, 
3.8.2.1.8,  and  3.8.1. l.a. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  margin  of  safety  has  not  been  reduced 
in  that  the  train  which  has  FBT  blocked  prior 
to  the  onset  of  an  accident  will  be  in 
conformance  with  GDC  17  (which  is  the  basis 
to  TS  3/4.8.1).  Since  the  blocked  train  is  in 
conformance  with  GDC  17  prior  to  the  onset 
of  an  accident,  it  will  support  the  single 
failure  analyses  and  the  safety  analyses  to  the 
extent  previously  analyzed  and  licensed.  The 
train  not  blocked  will  have  its  EDG  started, 
loaded,  and  separated  from  offsite  p)ower 
prior  to  the  end  of  the  second  hour.  Action 
within  two  hours  is  consistent  with  TS 
3. 8.2. l.a.  The  proposed  action  recovers  one 
train  of  A.C.  sources  in  one  hour  and  places 
the  plant  in  a  configuration  of  one  less  power 
source  than  is  required  by  LCO  3.8.1.1  within 
two  hours.  Currently,  TS  ACTION  3.8.1. l.a 
(one  power  source  inoperable)  has  a  duration 
of  seventy-two  hours.  The  proposed  ACTION 
requires  responses  within  time  frames 
consistent  with  TSs  3.0.3,  3.8.2. l.a,  and 
3. 8.1. l.a,  and  therefore,  does  not  reduce  the 
margin  of  safety.  Optionally,  restoration  of 
the  second  train  by  blocking  FBT  within  two 
hours  is  also  consistent  with  response  times 
required  by  TS  3.0.3  and  3. 8.2. l.a  and 
therefore,  also  does  not  reduce  the  margin  of 


safety.  TS  3.8.1. l.a  would  not  be  required 
with  both  trains  of  FBT  blocked  as  all  four 
AC  power  sources  would  then  be 
OPERABLE. 

Regulatory  Guide  1.93,  "Availability  of 
Electric  Power  Sources,"  Revision  0, 
December  1974  recognizes  that  under  certain 
conditions  it  may  be  safer  to  continue 
operation  at  full  or  reduced  power  for  a 
limited  time  than  to  effect  an  immediate 
shutdown  based  on  the  loss  of  some  of  the 
required  electric  jwwer  sources.  In  an  effort 
to  minimize  the  risk  to  the  health  and  safety 
of  the  public,  the  proposed  ACTIONs 
3.8.1. l.f  and  3.8.1. l.g  balance  the  risk  of  a 
forced  shutdown  against  the  risk  of 
remaining  at  power  with  a  degraded 
switchyard  voltage. 

Probabilistic  Risk  Analysis  (PRA)  has 
compared  the  probability  of  a  core  melt  event 
for  1)  blocking  fast  bus  transfer  in  one  train 
after  one  hour  for  the  next  seventy-one  hours, 
and  in  the  second  train  after  two  hours  for 
the  next  seventy  hours;  2)  blocking  fast  bus 
transfer  in  one  train  after  the  first  hour  for 
the  next  seventy-one  hours,  and  supplying 
power  to  the  other  train  from  the  EDG  after 
the  second  hour  for  seventy  houra;  and  3)  a 
normal  shutdown  assuming  the  plant  is  in  a 
normal  configuration  and  no  other  transients 
or  accidents  except  an  uncomplicated  reactor 
trip  occurs  during  the  shutdown  process. 
Seventy-two  hours  was  chosen  for 
comparison  purposes  as  the  proposed 
ACTIONS  would  allow  operation  for  up  to 
seventy-two  hours  with  one  offsite  circuit 
INOPERABLE. 

The  PRA  has  shown  that  the  probability  of 
a  core  melt  event  during  power  operation 
with  FBT  blocked  in  one  train  after  one  hour 
for  the  next  seventy-one  hours,  and  in  the 
second  train  after  two  hours  for  the  next 
seventy  hours  is  approximately  1.91E-6.  The 
probability  of  a  core  melt  event  during  power 
operation  with  FBT  blocked  in  one  train  after 
one  hour  for  the  next  seventy-one  hours  and 
the  EDG  powering  the  opposite  train  after  the 
second  hour  for  the  next  seventy  hours  (the 
proposed  configuration)  is  between 
approximately  1.91E-6  and  1.93E-6.  A  range 
is  provided  because  the  current  PRA  model 
can  only  model  blocking  both  trains  or  the 
EDGs  supplying  both  trains.  The  risk  lies 
somewhere  between  the  two  values.  The 
probability  of  a  core  melt  event  due  to  a 
normal  shutdown  assuming  the  plant  is  in  a 
normal  configuration  and  no  other  transients 
or  accidents  except  an  uncomplicated  reactor 
trip  occurs  during  the  shutdown  process  is 
2.4E-6.  The  risk  can  not  be  calculated  for  a 
forced  shutdown  with  degraded  switchyard 
voltage  present  but  it  is  expected  to  be 
higher.  Therefore,  the  analysis  provided  is 
conservative. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  that 
review,  it  appears  that  the  three 
standards  of  50.92(fc)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Phoemx  PubUc  Library,  1221 
N.  Central  Avenue,  Phoenix,  Arizona 
85004 
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Attorney  for  licensee:  Nancy  C.  Loftin, 
Esq.,  Corporate  Secretary  and  Counsel, 
Arizona  PubUc  Service  Company,  P.O. 
Box  53999,  Mail  Station  9068,  Phoenix, 
Arizona  85072-3999 

NRC  Project  Director:  William  H. 
Bateman 

Bosttm  Edison  Company,  Docket  No. 
50-293,  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  amendment  request:  July  14, 
1995 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  scram  insertion  times. 
Section  3.3.C,  Minimum  Critical  Power 
Ratio  section.  Section  4.11.C  and  the 
associated  bases  in  Section  2.1.1  and  3/ 
4.3. 

Basis  for  proposed  no  significant 
hazards  consideration  detennination:As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Section  2.1  Bases  -  Safety  Limits 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  equivalent  fuel  cladding 
protection  (99.9  p>ercent  of  all  fuel  rods  do 
not  experience  transition  boiling  following  a 
design  basis  transient)  is  provided. 

2.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because  the  proposed 
change  does  not  affect  the  function  of  any 
structiu«,  system  or  component. 

3.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  reduction  in.  a 
margin  of  safety  because  the  utilization  of 
current  General  Electric  fuel  designs  provides 
an  equivalent  margin  of  safety.  As  stated 

previously,  equivalent  fuel  cladding 
protection  is  provided  and  ensures  that  99.9 
percent  of  all  fuel  rods  will  not  experience 
transition  boiling  following  a  design  basis 
transient. 

Section  3.3.C  -  Scram  Insertion  Times 

1.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  increase  in  the 
probability  of  consequences  of  an  accident 
previously  evaluated.  The  correlation  of  the 
scram  insertion  times  with  the  actual  notch 
position  will  simplify  tha  surveillance 
procedure  while  maintaining  the  accuracy  of 
the  test 

2.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because  no  physical 
modifications  are  associated  with  the 
proposed  change  and  it  does  not  affect  the 
function  of  any  structure,  system  or 
component. 

3.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 


will  not  involve  a  significant  reduction  in  a 
margin  of  safety.  The  notch  positions  were 
chosen  to  coincide  with  the  relative  insertion 
values  specified  in  the  Technical 
Specifications.  Use  of  the  proposed 
combination  of  notch  positions  and  scram 
insertion  times  wrll  maintain  the  existing 
margins  of  safety  that  99.9  percent  of  all  fuel 
rods  will  not  experience  transition  boiling 
following  a  design  basis  transient. 

Section  4.11.C  -  Minimum  Critical  Power 
Ratio  (MCPR)  Calculation  Method 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  method  used  to 
calculate  the  measured  scram  speed 
distribution  is  consistent  with  the  PNPS 
[Pilgrim  Nuclear  Power  Station]  licensing 
basis. 

2.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  a  nevr  or 
diffierent  kind  of  accident  from  any  accident 
previously  evaluated  because  the  proposed 
change  does  not  affect  the  function  of  any 
structiure,  system  or  component. 

3.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  reduction  in  the 
margin  of  safety  because  the  proposed 
changes  provide  equivalent  fuel 

cladding  protection  which  ensures  that 
99.9  percent  of  all  fiiel  rods  will  not 
experience  transition  boiling  following  a 
design  basis  transient 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standank  of  50.92(c)  we  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significmt  hazards 
consideration. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street,  Plymouth,  Massachusetts 
02360. 

Attorney  for  licensee:  W.  S.  Stowe, 
Esquire,  Boston  Edison  Company,  800 
Boylston  Street,  36th  Floor,  Boston, 
Massachusetts  02199. 

NRC  Project  Director:  Ledyard  B. 
Marsh 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County.,  Illinois  Docket 
Nos.  50-254  and  50-285,  Quad  Cities 
Nuclear  Pewer  Station,  Units  1  and  2, 
Rock  Island  County,  Illinois 

Date  of  application  for  amendment 
requests:  September  17, 1993,  as 
supplemented  July  20, 1995 

Description  of  amendment  requests: 
As  a  result  of  findings  by  a  Diagnostic 
Evaluation  Team  inspection  performed 
by  the  NRC  staff  at  the  Dresden  Nuclear 
Power  Station  in  1987,  Commonwealth 
Edison  Company  (ComEd,  the  licensee) 
made  a  decision  that  both  the  Dresden 


hJuclear  Power  Station  and  sister  site 
Quad  Cities  Nuclear  Power  Station 
needed  attention  focused  on  the  existing 
custom  Technical  Specifications  (TS) 
used.     * 

The  licensee  made  the  decision  to 
initiate  a  Technical  Specification 
Upgrade  Program  (TSUP)  for  both 
Dresden  and  Quad  Cities.  The  licensee 
evaluated  the  current  TS  for  both 
Dresden  and  Quad  Cities  against  the 
Standard  Technical  Specifications  (STS) 
contained  in  NUREG-0123,  "Standard 
Technical  Specifications  General 
Electric  Plants  BWR/4."  The  Ucensee's 
evaluation  identified  numerous 
potential  improvements  such  as 
clarifying  requirements,  changing  TS  to 
make  them  mare  understandable  and  to 
eliminate  interpretation,  and  deleting 
requirements- that  are  no  longer 
considered  current  with  industry 
practice.  As  a  result  of  the  evaluation, 
ComEd  has  elected  to  upgrade  both  the 
Dresden  and  Quad  Cities  TS  to  the  STS 
contained  in  NUREG-0123. 

The  TSUP  for  Dresden  and  Quad 
Cities  is  not  a  complete  adaption  of  the 
STS.  The  TSUP  focuses  on  (1) 
integrating  additional  information  such 
as  equipment  operability  requirements 
diuing  shutdown  conditions,  (2) 
clarifying  requirements  such  as  limiting 
conditions  for  operation  and  action 
statements  utilizing  STS  terminology, 
(3)  deleting  superseded  requirements 
and  modifications  to  the  TS  based  on 
the  licensee's  responses  to  Generic 
Letters  (GL),  and  (4)  relocating  specific 
items  to  more  appropriate  TS  locations. 

The  September  17,  1993,  and  July  20. 
1995,  applications  proposed  to  upgrade 
only  Section  3/4.7  (Containment 
System^  of  the  Dresden  and  Quad 
aties  TS. 

Basis  for  proposed  no  significant 
hazards  consideration-  determination  .As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated^  because: 

In  general,  the  proposed  amendment 
represents  the  conversion  of  current 
requirements  to  a  more  generic  format,  or  the 
addition  of  requirements  which  are  based  on 
the  current  safety  analysis.  Implementation 
of  these  changes  will  provide  increased 
reliability  of  equipment  assumed  to  operate 
in  the  current  safety  analysis,  or  provide 
continued  assurance  that  specified 
parameters  remain  within  their  acceptance 
limits,  and  as  such,  will  not  significantly 
increase  the  probability  or  consequences  of  a 
previously  evaluated  accident. 

Some  of  the  proposed  changes  represent 
minor  curtailments  of  the  current 
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requirements  which  are  based  on  generic 
guidance  or  previously  approved  provisions 
for  other  stations.  The  proposed  amendment 
for  Dresden  and  Quad  Cities  Station's 
Technical  Specification  Section  3/4.7  is 
based  on  STS  guidelines  or  later  operating 
BWR  plants'  NRC  accepted  changes.  Any 
deviations  from  STS  requirements  do  not 
significantly  increase  the  probability  or 
consequences  of  any  previously  evaluated 
accidents  for  Dresden  or  Quad  Cities 
Stations.  The  proposed  amendment  is 
consistent  with  the  current  safety  analyses 
and  has  been  previously  determined  to 
represent  sufficient  requirements  for  the  « 
assurance  and  reliability  of  equipment 
assumed  to  operate  in  the  safety  analysis,  or 
provide  continued  assurance  that  specified 
parameters  remain  within  their  acceptance 
limits.  As  such,  these  changes  will  not 
significantly  increase  the  probability  or 
consequences  of  a  previously  evaluated 
accident. 

The  associated  systems  that  make  up  the 
Containment  Systems  are  not  assumed  in  any 
safety  analysis  to  initiate  any  accident 
sequence  for  Dresden  or  Quad  Cities  Stations; 
therefore,  the  probability  of  any  accident 
previously  evaluated  is  not  increased  by  the 
proposed  amendment.  In  addition,  the 
proposed  surveillance  requirements  for  the 
proposed  amendments  to  these  systems  are 
generally  more  prescriptive  than  the  current 
requirements  specified  within  the  Technical 
Specifications.  The  additional  surveillance 
requirements  improve  the  reliability  and 
availability  of  all  affected  systems  and, 
therefore,  reduce  the  consequences  of  any 
accident  previo\isly  evaluated,  as  the 
probability  of  the  systems  outlined  within 
Section  3/4.7  of  the  proposed  Technical 
Specifications  performing  their  intended 
function  is  increased  by  the  additional 
surveillances. 

Create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated  because: 

In  general,  the  proposed  amendment 
represents  the  conversion  of  current 
requirements  to  a  more  generic  format,  or  the 
addition  of  requirements  which  are  based  on 
the  current  safety  analysis.  Other  changes 
represent  minor  ciulailments  of  the  current 
requirements  which  are  based  on  generic 
guidance  or  previously  approved  provisions 
for  other  stations.  These  changes  do  not 
involve  revisions  to  the  design  of  the  station. 
Some  of  the  changes  may  involve  revision  in 
the  operation  of  the  station;  however,  these 
provide  additional  restrictions  which  are  in 
accordance  with  the  current  safety  analysis, 
or  are  to  provide  for  additional  testing  or 
surveillances  which  will  not  introduce  new 
failure  mechanisms  beyond  those  already 
considered  in  the  current  safety  analyses. 

The  proposed  amendment  for  Dresden  and 
Quad  Cities  Station's  Technical  Specification 
Section  3/4.7  is  based  on  STS  guidelines  or 
later  operating  BWR  plants'  NRC  accepted 
changes.  The  proposed  amendment  has  been 
reviewed  for  acceptability  at  the  Dresden  or 
Quad  Cities  Nuclear  Power  Stations 
considering  similarity  of  system  or 
component  design  versus  the  STS  or  later 
operating  BWRs.  Any  deviations  from  STS 
requirements  do  not  create  the  possibility  of 


a  new  or  different  kind  of  accident 
previously  evaluated  for  Dresden  or  Quad 
Cities  Stations.  No  new  modes  of  operation 
are  introduced  by  the  proposed  changes. 
Surveillance  requirements  are  changed  to 
reflect  improvements  in  technique,  frequency 
of  performance  or  operating  experience  at 
later  plants.  Proposed  changes  to  action 
statements  In  many  places  add  requirements 
that  are  not  in  the  present  technical 
specifications.  The  proposed  changes 
maintain  at  least  the  present  level  of 
operability.  Therefore,  the  proposed  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  associated  systems  that  make  up  the 
Containment  Systems  are  not  assumed  in  any 
safety  analysis  to  initiate  any  accident 
sequence  for  Dresden  or  Quad  Cities  Stations. 
In  addition,  the  proposed  surveillance 
requirements  for  a^cted  systems  associated 
with  the  Containment  Systems  are  generally 
more  prescriptive  than  the  current 
requirements  specified  within  the  Technical 
Specifications;  therefore,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated. 

Involve  a  significant  reduction  in  the 
margin  of  safety  because: 

In  general,  the  proposed  amendment 
represents  the  conversion  of  current 
requirements  to  a  more  generic  format,  or  the 
addition  of  requirements  which  are  based  on 
the  current  safety  analysis.  Other  changes 
represent  minor  curtailments  of  the  current 
requirements  which  are  based  on  generic 
guidance  or  previously  approved  provisions 
for  other  stations.  Some  of  the  later 
individual  items  may  introduce  minor 
reductions  in  the  margin  of  safety  when 
compared  to  the  current  requirements. 
However,  other  individual  changes  are  the 
adoption  of  new  requirements  which  will 
provide  significant  enhetncement  of  the 
reliability  of  the  equipment  assumed  to 
ofmrate  in  the  safety  analysis,  or  provide 
enhanced  assurance  that  specified 
parameters  remain  with  their  acceptance 
limits.  These  enhancements  compensate  for 
the  individual  minor  reductions,  such  that 
taken  together,  the  proposed  changes  will  not 
significantly  reduce  the  margin  of  safety. 

The  proposed  amendment  to  Technical 
Specification  Section  3/4.7  implements 
present  requirements,  or  the  intent  of  present 
requirements  in  accordance  with  the 
guidelines  set  forth  in  the  STS.  Any 
deviations  bom  STS  requirements  do  not 
significantly  reduce  the  margin  of  safety  for 
Dresden  or  Quad  Cities  Stations.  The 
proposed  changes  are  intended  to  improve 
readability,  usability,  and  the  understanding 
of  technical  specification  requirements  while 
maintaining  acceptable  levels  of  safe 
operation.  The  proposed  changes  have  been 
evaluated  and  found  to  be  acceptable  for  use 
at  Dresden  or  Quad  Cities  based  on  system 
design,  safety  analysis  requirements  and 
operational  performance.  Since  the  profmsed 
changes  are  based  on  NRC  accepted 
provisions  at  other  operating  plants  that  are 
applicable  at  Dresden  or  Quad  Cities  and 
maintain  necessary  levels  of  system  or 
component  reliability,  the  proposed  changes 


do  not  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  amendment  for  Dresden  and 
Quad  Cities  Stations  will  not  reduce  the 
availability  of  systems  associated  with  the 
Containment  Systems  when  required  to  ' 
mitigate  accident  conditions;  therefore,  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  for  Dresden,  Morris  Public 
Library,  604  Liberty  Street,  Morris, 
Illinois  60450;  for  Quad  Cities,  Dixon 
Public  Library.  221  Hennepin  Avenue, 
Dixon,  Illinois  61021 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60690 

NRC  Project  Director  Robert  A.  Capra 

Connecticut  Yankee  Atomic  Power 
Company,  and  Northeast  Nuclear 
Energy  Company,  et  al..  Docket  No8.50- 
213,  50-245,  50-336,  and  50-423 
Haddam  Neck  Plant,  and  Millstone 
Nuclear  Power  Station,  Units  1,2,  and 
3,  Middlesex  County  and  New  London 
County,  Connecticut 

Date  of  amendment  request:  Jime  6, 
1995 

Description  of  amendment  request: 
The  proposed  amendment  will  modify 
the  size  of  the  Plant  Operations  Review 
Committee  (PORC)  which  will 
collectively  have  the  experience  and 
expertise  in  various  areas  of  plant 
operation,  and  will  clarify  the 
composition  of  the  Site  Operations 
Review  Conunittee  (SORC). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: As 
required  by  10  CFR  50.91(a),  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  (SHC),  which  is  presented 
below: 

These  proposed  changes  do  not  involve  an 
SHC  because  the  changes  do  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  PORC  is  an  oversight  group  and  helps 
to  ensiuB  that  the  units  are  operated  in  a  safe 
manner.  To  accomplish  this  the  PORCs 
provide  their  recommendations  on  the  safety 
related  activities  to  the  Vice  President  - 
Haddam  Neck  Plant  for  Haddam  Neck  and  to 
the  respective  Nuclear  Unit  Directors  for 
Millstone.  Each  Millstone 

Unit  has  its  own  PORC.  It  is  proposed  that 
the  members  of  the 

PORC  be  selected  by  the  respective  Nuclear 
Unit  Director  based  on  their  knowledge  and 
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expertise  in  specific  key  plant  functions.  The 
Millstone  Station  has  one  SORC.  The  SORC 
is  also  an  oversight  group  whose  charter  is 
to  advise  the  Senior  Vice  President  - 
Millstode  Station  on  all  matters  related  to 
nuclear  safety  at  the  Millstone  site.  The 
Haddam  Neck  Plant,  being  a  single  unit  site, 
has  one  PORC,  which  advises  the  Vice 
President  -  Haddam  Neck  Plant.  The 
members  of  the  Haddam  Neck  Plant  PORC 
will  be  selected  by  the  Vice  President  - 
Haddam  Neck  Plant  based  on  their 
knowledge  and  expertise  in  specific  key 
plant  functions.  The  PORC  and  SORC  add  to 
the  defense-in-depth  concept  provided  by  the 
design,  operation,  maintenance,  and  quality 
oversight  by  promoting  excellence  through 
the  conduct  of  their  affairs  and  by 
maintaining  a  diligent  watch  over  their 
responsibilities. 

These  administrative  changes  will  revise 
the  composition  section  of  the  technical 
specifications  for  the  PORC  members. 
Millstone  Unit  individuals  will  be  appointed 
by  the  Nuclear  Unit  Directors  if  the 
individual  meets  one  or  more  of  the 
following  areas  of  expertise:  Plant 
Operations,  Engineering,  Reactor 
Engineering,  Maintenance,  Instrumentation 
and  Controls,  Health  Physics,  Chemistry, 
Work  Planning  and  Control,  and  Quality 
Services.  The  Haddam  Neck  Plant,  due  to  its 
broader  scope  of  review  also  include[s]  an 
individual  experienced  in  Security  and 
specific  experience  in  Electrical  Maintenance 
and  Mechanical  Maintenance.  The 
individuals  who  will  serve  on  PORC  shall 
continue  to  meet  the  criteria  of  ANSI  N18.1- 
1971.  This  approach  is  consistent  with  the 
standard  technical  specifications  and  NUREG 
0800,  Section  13.4.  For  SORC  at  the 
Millstone  Station,  the  method  of  identifying 
who  shall  serve  as  Vice  Chairperson  has  been 
modified  for  clarity.  The  Site  Services 
Director  position  is  proposed  to  be 
eliminated  since  this  position  no  longer 
exists.  The  fiinctions  previously  performed 
by  this  individual  have  been  assumed  by 
those  individuals  who  currently  serve  on 
SORC.  Finally,  (the  TS  relating  to]  the 
individual  who  shall  represent  Quality  and 
Assessment  Services  shall  be  modified  to 
allow  a  qualified  member  of  Quality  and 
Assessment  Services  to  serve  on  SORC 

The  remaining  portions  of  the  technical 
specifications  related  to  PORC  and  SORC  are 
not  being  revised. 

These  modifications  broaden  the  unit 
committee  participation  and  reflect  current 
organizational  positions  and  will  not  increase 
the  probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  fit>m  any  accident 
previously  evaluated. 

The  proposed  administrative 
enhancements  to  the  composition  of  the 
PORC  and  Millstone  Station  SORC  will  not 
affect  the  way  in  which  the  imits  are 
physically  operated.  These  administrative 
changes  to  PORC  and  SORC  continue  to  meet 
the  guidelines  of  ANSI  N18.7-1976.  The 
modifications  to  PORC  and  SORC  continue  to 
allow  these  groups  to  provide  a  thorough 
review  of  activities  at  the  units. 


The  proposed  modification  does  not 
impact  any  initiating  events,  and,  therefore, 
cannot  create  the  possibility  of  any  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

These  proposed  administrative  changes 
will  not  impact  the  margin  of  safety  provided 
by  PORC  and  SORC  The  PORC  and  SORC 
will  continue  to  be  staffed  by  qualified 
individuals  experienced  in  the  operation  of 
the  plants.  These  administrative  changes  will 
modify  how  the  composition  of  the  PORC 
and  SORC  members  are  presented  in  the 
technical  specifications,  but  will  not 
adversely  impact  their  ability  to  review  and 
comment  on  o{>erations  at  the  units. 

These  changes  do  not  impact  any 
protective  boundaries  nor  do  they  impact  the 
safety  limits  for  the  protective  boundaries. 
These  prop)osed  changes  are  administrative 
in  nature.  Therefore,  there  is  no  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street  Middletovsrn,  Copnnecticut  06457, 
for  the  Haddam  Neck  Plant,  and  the 
Learning  Resources  Center,  Three  Rivers 
Community-Technical  College,  574  New 
London  Turnpike,  Norwich,  CT  06360, 
for  Millstone  1,2,  and  3. 

Attorney  for  licensee:  Ms.  L.  M. 
Cuoco,  Senior  Nuclear  Coimsel, 
Northeast  UtiUties  Service  Company, 
Post  Office  Box  270,  Hartford,  CT 
06141-0270. 

NRC  Project  Director:  Phillip  F. 
McKee 

Consumers  Power  Company,  Docket 
No.  50-255,  Palisades  Plant,  Van  Buren 
County,  Michigan 

Date  of  amendment  request:  July  5, 
1995 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  Administrative  Controls 
section  of  the  Palisades  Technical 
Specifications.  The  changes  involve 
deleting  training  requirements  in  the 
Administrative  Controls  section, 
revising  the  Plant  Review  Committee 
composition,  and  revising  the  function 
and  composition  of  the  plant  safety  and 
Ucensing  staff  review  requirements. 

Basis  for  proposed  no  sig^ficant 
hazards  consideration  determination: As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


A.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

This  change  does  not  affect  the  probability 
or  con'iequences  of  an  accident.  The  changes 
are  administrative,  deleting  an  unnecessary 
specification  on  staff  training  requirements, 
eliminating  the  specific  references  to  the 
Nuclear  Engineering  and  Construction 
Organization  (NECO)  staff,  and  requiring  that 
the  Plant  Review  Committee  (PRC)  chairman, 
alternate  chairman,  and  members  be 
designated  in  administrative  procedures  by 
the  Plant  General  Manager.  Further 
administrative  changes  clarify  the  function  of 
the  Plant  Safety  and  Licensing  organization 
and  eliminate  the  numerical  requirement  for 
five  staff  members  to  fulfill  the  organization 
function. 

The  removal  of  an  obsolete  staff  training 
requirement  does  not  diminish  the  regulatory 
requirement  to  have  an  adequately  trained 
staff.  The  accredited  training  programs  for 
the  plant  staff  ensure  an  appropriate  level  of 
training  is  conducted  to  maintain  an 
appropriate  skill  and  knowledge  base  for  the 
staff.  The  requirements  of  10CFR55  provide 
the  necessary  rules  for  operator  licenses. 
Since  a  trained  staff  will  be  maintained,  there 
will  (be|  no  increase  in  the  probability  or 
consequences  of  an  accident  as  a  result  of 
this  change. 

The  composition  of  the  PRC  will  not  be 
affected  by  this  change  as  it  will,  at  a 
minimum,  be  comprised  of  personnel  from 
the  operations,  engineering,  radiological 
services  and  maintenance  departments  as 
required  by  the  Technical  Sf)ecifications.  The 
comp>osition  of  the  Plant  Safety  and 
Licensing  organization  as  a  whole  may 
change.  The  function  of  the  organization  as 
it  relates  to  these  Technical  Specifications, 
however,  will  not  be  affected.  These  changes 
have  no  affect  on  the  plant  accident  analyses. 
Qualified  personnel  will  continue  to  conduct 
the  PRC  and  Plant  Safefy  and  Licensing 
reviews.  Therefore,  the  changes  do  not 
increase  the  probability  or  consequences  of 
an  accident. 

B.  Create  the  pxjssibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  changes  are  administrative 
and  do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident.  Staff  training  will 
continue  to  meet  the  accreditation 
requirements  of  the  National  Academy  for 
Nuclear  Training  Accreditation  Board  and 
the  requirements  for  the  Systematic 
Approach  to  Training.  Operators'  license 
training  will  continue  to  meet  the  regulatory 
requirements  of  10CFR55.  Activities 
conducted  by  the  Plant  Review  Committee 
and  the  Plant  Safety  and  Licensing  staff  will 
continue  to  be  accomplished  by  a  staff  which 
meets  the  qualification  requirements  of  the 
Technical  Specifications.  These 
administrative  changes  will  not  affect  the 
operation  of  the  plant  or  the  safety  function 
of  plant  equipment  nor  will  it  affect  the 
quality  of  the  review  activities.  Therefore, 
there  will  be  no  possibility  that  a  new  or 
different  kind  of  accident  will  be  created. 

C  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  changes  do  not  affect  installed  plant 
equipment  nor  do  they  affect  plant 
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operations.  These  administrative  changes 
have  not  affected  the  probability  or 
consequences  of  a  previously  analyzed 
accident  or  created  the  possibility  of  a  new 
or  different  kind  (of)  accident  fix>m  any 
previously  evaluated.  Therefore,  they  do  not 
involve  any  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Van  Wylen  Library,  Hope 
College,  Holland,  Niichigan  49423. 

Attorney  for  licensee:  ]udd  L.  Bacon, 
Esquire,  Consumers  Power  Company, 
212  West  Nfichigan  Avenue,  Jackson, 
Michigan  49201 

NRC  Project  Director:  John  N.  Hannon 

Duquesne  Light  Ctunpany,  et  al.,  Docket 
No.  50-334,  Beaver  Valley  Power 
Station,  Unit  No.  1,  ^lippingiort, 
PeniuylTania 

Date  of  amendment  request:  October 
11, 1994,  as  supplemented  Jime  23. 
1995. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  Beaver  Valley  Power  Station,  Unit 
Nos.  1  and  2  (BVPS-1  and  BVPS-2) 
Technical  Specifications  (TSs)  1.18, 
"Quadrant  Power  Tih  Ratio,"  3/4.2.4. 
"Quadrant  Power  Tilt  Ratio,"  the  Table 
Notation  of  TS  Table  3.3.-1,  "Reactor 
Trip  System  Instrumentation,"  and 
associated  Bases  to  incorporate  the 
guidance  provided  in  the  NRC's 
Improved  Standard  Technical 
Specifications  (NUREG-1431)  appUcable 
to  these  TSs.  The  proposed  amendments 
would  clarify  the  requirements  of  the 
subject  TSs  with  regard  to  the  use  of 
excore  power  range  neutron  flux 
detectors  to  monitor  quadrant  power  tilt 
ratio  when  an  excore  power  range 
neutron  flux  instrument  is  inoperable. 
The  proposed  change  would  also  make 
several  minor  editorial  changes  in  the 
subject  TSs. 

Basis  for  proposed  ho  significant 
hazards  consideration  determination: As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  existing  quadrant  power  tilt  ratio 
(QPTR)  definition  and  Surveillance 
Requirement  (SR)  4.2.4.C  are  inconsistent 
concerning  reactor  power  limitations  when 
performing  QPTR  surveillance  requirements. 
The  proposed  change  modifies  these  and 


related  requirements  to  improve  the 
understanding  and  consistency  by  generally 
incorporating  the  Improved  Standard 
Technical  Specification  (ISTS)  requirements 
ofhnjREG-1431. 

Editorial  changes  have  been  incorporated 
throughout  the  proposed  specifications  to 
address  ISTS  or  plant  specific  convention 
and  do  not  afiiect  the  accident  analyses.  The 
QPTR  definition  has  been  modified  to  reflect 
the  ISTS  wording  and  eliminate  the 
inconsistency  with  SR  4.2.4.C.  This  change 
does  not  reduce  the  QPTR  testing 
requirements  or  affect  the  accident  analyses 
assumptions.  The  ciirrent  action  statements 
require  power  reduction  along  with  a 
reduction  in  power  range  high  neutron  flux 
trip  setpoints  when  the  QPTR  exceeds  the 
limit.  This  ensures  the  core  conditions  are 
consistent  with  the  accident  analyses 
assumptions.  With  the  modified  action 
statements  and  the  QPTR  exceeding  the  limit, 
power  reduction  is  also  required  along  with 
performing  a  flux  map  to  verify  the  peaking 
factors  are  within  the  accident  analyses 
assumptions.  In  addition,  the  safety  analyses 
must  be  re-evaluated  to  confirm  the  results 
remain  valid  prior  to  increasing  power  with 
an  indicated  tilt  condition.  The  new  action 
statements  provide  methods  different  from 
the  current  requirements.  However,  they 
satisfy  the  same  objective,  to  ensure  the 
conditions  assumed  in  the  accident  analyses 
are  maintained.  Therefore,  these  changes  will 
not  involve  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  current  surveillance  requirements 
define  the  methods  and  frequencies  for 
verifying  the  QPTR  is  within  the  limit 
specified  in  the  limiting  condition  for 
operation.  The  proposed  SRs  include 
associated  notes  that  allow  separation  of  a 
power  range  channel  into  two  portions  made- 
up  of  the  Nuclear  Instrumentation  System 
(NIS)  and  the  excore  detector  portion.  If  an 
excore  detector  portion  of  a  power  range 
channel  is  inoperable,  then  ihe  power  range 
channel  is  inof>erable  since  the  detector 
provides  input  to  the  NIS  which  inputs  to  the 
solid  state  protection  system.  However,  if  the 
excore  detector  is  operable  and  the  NIS  is 
inoperable,  then  the  power  range  channel  is 
inoperable  but  the  ability  to  monitor  the 
QPTR  is  unaffected.  When  the  NIS  portion  of 
a  channel  is  inoperable,  appropriate  actions 
are  applied  in  accordance  with  Sp>ecification 
3.3.1.  The  new  SRs  continue  to  require  the 
same  testing  and  frequencies  as  the  current 
SRs  along  with  reducing  the  need  to  interpret 
the  requirements  when  special  conditions 
exist.  Therefore,  the  proposed  SRs  will  not 
affect  the  accident  analyses  or  significantly 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

Table  3.3-1  Action  2  applies  when  a  power 
range  channel  is  inoperable.  This  action  has 
been  reformatted  to  incorporate  changes 
similar  to  those  adopted  in  the  QTPR  SR 
which  allow  separation  of  a  power  range 
channel  into  the  NIS  portion  and  the  excore 
detector  portion.  Proposed  Action  2.a  applies 
to  an  inoperable  power  range  high  neutron 
flux  channel  and  Action  2.b  applies  to  "all 
other  channels"  which  includes  the  Low 
Setpoint  fimction  along  with  the  High 


Positive  and  High  Negative  Rate  functions. 
The  new  action  is  modified  by  Note  (3)  to 
allow  bypassing  the  inoperable  channel  for 
surveillance  testing  and  setp>oint  adjustment 
and  by  Note  (4)  that  only  requires  performing 
SR  4.2.4  when  the  power  range  high  neutron 
flux  channel  input  to  QPTR  is  inoperable. 
The  new  action  does  not  require  reducing  the 
power  range  neutron  flux  setpoint  like  the 
current  action  since  the  proposed  action  is  to 
perform  the  QPTR  surveillance  or  shutdown 
which  is  more  conservative  than  the  current 
action  requirement,  otherwise,  the  new 
action  requires  essentially  the  same  steps  to 
be  fterformed  as  the  current  action. 
Therefore,  the  proposed  action  will  not  affect 
the  accident  analyses  or  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

These  changes  are  proposed  to  allow 
flexibility  in  plant  operations  by  modifying 
the  QPTR  action  and  surveillance 
requirements  to  allow  separation  of  a  power 
range  channel  into  the  NIS  portion  and  the 
excore  detector  portion.  The  modified  action 
and  surveillance  requirements  continue  to 
provide  monitoring  of  those  parameters 
required  to  ensure  the  core  is  operating 
safely.  Since  these  changes  are  not 
significantly  different  from  the  ciurent 
requirements  and  no  change  is  being 
introduced  that  would  affect  the  accident 
analyses  assumptions,  we  have  concluded 
that  the  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  change  create  the  possibilify  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  incorporate 
modifications  generally  consistent  with  the 
ISTS  QPTR  requirements  to  ensure  the  core 
power  distribution  is  adequately  monitored. 
The  revised  action  statements  provide  for 
peaking  factor  verification  as  a  logical 
compensatory  measure  to  ensure  the  core  is 
operating  wiUiin  required  limits.  This  is 
more  conservative  than  the  current 
requirements  and  provides  additional 
assurance  that  Specification  3.2.4  will 
continue  to  govern  the  QPTR  limitations  in 
a  manner  consistent  with  the  accident 
analyses  assumptions.  The  revised  SR 
provides  clear  and  understandable  testing 
requirements  to  reduce  confusion  concerning 
how  the  QPTR  is  to  be  monitored  based  on 
plant  conditions.  The  proposed  change  does 
not  introduce  any  new  mode  of  plant 
operation  or  require  any  physical 
modification  to  the  plant,  therefore,  this 
change  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  fit>m  any 
accident  previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  QPTR  limit  ensures  that  the  gross 
radial  power  distribution  is  maintained 
within  the  assumptions  used  in  the  safety 
analyses.  The  QPTR  is  one  of  the  variables 
that  is  monitored  to  ensure  the  core  operates 
within  the  bounds  used  in  the  safety 
analyses.  When  the  QPTR  is  maintained 
below  1.02  it  provides  an  indication  that  the 
peaking  factors  are  within  the  limiting  values 
by  preventing  and  undetected  change  in  the 
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gross  radial  power  distribution.  The 
proposed  changes  ensure  the  required 
parameters  are  verified  during  the  applicable 
conditions  and  on  a  consistent  basis, 
therefbre,  these  changes  will  not  reduce  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037 

NRC  Project  Director:  John  F.  Stolz 

Entergy  Operations,  Inc.,  Docket  Nos. 
50-313  and  50-368,  Arkansas  Nuclear 
One,  Unit  Nos.  1  and  2  (ANO-1&2), 
Pope  County,  Arkansas 

Date  of  amendment  request:  May  19, 
1995 

Description  of  amendment  request: 
The  proposed  amendments  revise  the 
specifications  to  permit  the  reactor 
building  personnel  airlock  doors  to 
remain  open  during  fuel  handling. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1  -  Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated. 

The  proposed  change  would  allow  the 
containment  personnel  airlock  doors  to 
remain  open  during  fuel  movement  and  core 
alterations.  These  doors  are  normally  closed 
during  this  time  period  in  order  to  prevent 
the  escape  of  radioactive  material  in  the 
event  of  a  fuel  handling  accident.  These 
doors  are  not  initiatore  of  any  accident.  The 
probabilify  of  a  fiiel  handling  accident  is 
unaffected  by  the  position  of  the  contaiimient 
personnel  airlock  doors. 

The  proposed  change  alters  assumptions 
made  in  evaluating  the  radiological 
consequences  of  a  fuel  handling  accident 
inside  the  reactor  contaiiunent  building. 
Allowing  the  contaiimient  personnel  airlock 
doors  to  remain  open  during  fuel  movement 
and  core  alterations  does  increase,  however 
not  significantly,  the  consequences  of  a  fuel 
handling  accident  inside  containment. 
Previously,  the  fuel  handling  accident  inside 
contaiimient  was  bounded  by  the  fuel 
handling  accident  analysis  in  the  spent  fuel 
pool  area  of  the  auxiliary  building.  Part  of  the 
dose  increase  has  been  offset  by  the  increase 
in  the  minimum  decay  time  before  irradiated 
fiiel  may  be  moved  inside  the  reactor 


containment  building.  Extending  the 
minimum  decay  time  actually  decreases  the 
consequences  of  a  fuel  handling  accident  by 
reducing  the  radioactive  inventory  of  the 
irradiated  fuel  which  could  possibly  be 
released  during  a  fuel  handling  accident.  The 
revised  fuel  handling  accident  analysis 
results  in  maximum  offeite  doses  of  43.4  Rem 
and  41.8  Rem  to  the  thyroid  and  0.616  Rem 
and  0.598  Rem  to  the  whole  body  for  ANO- 
1  and  ANO-2,  respectively.  The  calculated 
ofEsite  doses  are  well  within  the  limits  of 
lOCFR  Part  100.  Also,  the  calculated  doses 
are  larger  than  the  actual  doses  which  would 
be  expected  during  a  fuel  handling  accident 
because  the  calculation  does  not  incorporate 
the  closing  of  at  least  one  of  the  personnel 
airlock  doors  following  evacuation  of 
containment.  The  proposed  change  would 
significantly  reduce  the  dose  to  workers  in 
the  containment  in.  the  event  of  a  fuel 
handling  accident  by  expediting  the 
containment  evacuation  process. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

Criterion  2  -  Does  Not  Create  the  Possibility 
of  a  New  or  Different  Kind  of  Accident  from 
any  Previously  Evaluated. 

The  proposed  change  does  not  involve  the 
addition  or  modification  of  any  plant 
equipment.  Also,  the  proposed  change  would 
not  alter  the  design,  configuration,  or  method 
of  operation  of  the  plant. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3  -  Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safefy. 

This  proposed  change  has  the  potential  for 
an  increased  dose  at  the  site  boundary  due 
to  a  fuel  handling  accident;  however,  the 
dose  remains  within  acceptable  limits.  The 
margin  of  safety  as  defined  by  lOCFR  Part 
100  has  not  been  significantly  reduced.  There 
is  an  increase  in  the  calculated  offsite  dose 
resulting  from  a  fuel  handling  accident; 
however,  the  increase  is  not  significant  and 
is  well  within  the  limits  specified  in  10  CFR 
Part  100.  The  overall  significance  will  be 
offset  by  the  increased  minimum  decay  time, 
the  decreased  potential  radiation  dose  to 
workers,  and  the  increased  availabilify  of  the 
personnel  airlock  door  in  the  event  of  a  fuel 
handling  accident.  Closing  at  least  one  of  the 
personnel  airlock  doors  following  an 
evacuation  of  containment,  further  reduces 
the  offsite  doses  in  the  event  of  a  fuel 
handling  accident  which  partially 
compensates  for  the  higher  offsite  doses 
calculated  as  a  result  of  this  proposed 
change. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellvillei  AR  72801 


Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  N.W.,  Washington,  DC 
20005-3502 

NRC  Project  Director:  William  D. 
BecknerEntergy  Operations,  Inc.,  Docket 
No.  50-368.  Arkansas  Nuclear  One,  Unit 
No.  2,  Pope  Coimty,  Arkansas 

Date  of  amendment  request:  March 
17, 1995 

Description  of  amendment  request: 
The  profWDsed  amendment  revises 
requirements  associated  with  channel 
functional  tests  of  the  core  protection 
calculator  following  a  high  temperature 
alarm. 

Basis  for  proposed  no  significant 
hazards  consideration  determination  :As 
required  by  10  CFR  50.91(a),  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1  -  Does  Not  Involve  a  Significant 
Increase  in  the  Probabilify  or  Consequences 
of  an  Accident  Previously  Evaluated. 

The  core  protection  calculators  (CPCs)  are 
not  accident  initiators,  therefore  this  change 
does  not  increase  the  probability  of  an 
accident  previously  evaluated. 

The  core  protection  calculators  (CPCs)  are 
dedicated  minicomputers  that  receive  key 
parameters  necessary  to  calculate  the 
departure  from  nucleate  boiling  ratio  (DNBR) 
and  local  power  densify  (LPD)  and  issue  a 
reactor  trip  command  prior  to  reaching  plant 
conditions  that  may  damage  the  fuel  in  the 
reactor.  Subjecting  a  computer  to  elevated 
temperatures  may  affect  the  reliability  of  the 
computer  calculations.  This  change  in  the 
Arkansas  Nuclear  One-Unit  2  (ANO-2) 
Technical  Specifications  (TS)  will  require  a 
verification  of  the  CPC  operabilify,  by  the 
performance  of  a  channel  functional  test,  in 
the  event  a  cabinet  high  temp>erature  switch 
is  actuated.  This  is  a  more  accurate 
indication  of  the  operating  environment  of 
the  CPCs  than  the  current  requirement  to 
perform  the  test  based  upon  room 
temperature.  The  ability  of  the  CPCs  to 
monitor  DNBR  and  LPD  and  issue  a  trip 
command  when  appropriate  will  not  be 
affected  in  any  way  by  this  change,  therefore 
the  consequences  of  an  accident  previously 
evaluated  are  not  increased. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

Criterion  2  -  Does  Not  Create  the  Possibilify 
of  a  New  or  Different  Kind  of  Accident  from 
any  Previously  Evaluated. 

Because  the  proposed  changes  do  not  alter 
the  design,  configuration,  or  method  of 
operation  of  the  plant,  they  do  not  create  the 
possibilify  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3  -  Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

These  proposed  changes  do  not  alter  the 
acceptance  criteria  of  any  surveillance 
requirements.  The  changes  do  not  alter  any 
assumptions  used  in  accident  analysis, 
change  any  actuation  setpoints,  nor  allow 
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operations  in  any  connguration  not 
previously  analyzed.  This  change  will  trigger 
a  verification  of  affected  CPC  operability 
based  on  cabinet  temperature  instead  of  room 
temperature,  which  is  a  more  accurate 
indication  of  the  operating  environment  of 
the  CPC  computer.  Therefore,  this  change 
does  not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  AR  72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street.  N.W.,  Washington,  DC 
20005-3502 

NRC  Project  Director:  WiUiam  D. 
Beckner 

Entei^  Operatioiu,  Inc.,  Docket  No. 
50-368,  Arkansas  Nuclear  One,  Unit 
No.  2,  Pope  Coanty,  Arkansas 

Date  of  amendment  request:  April  4, 
1995 

Description  of  amendment  request: 
The  proposed  amendment  revises 
operating  criteria  and  requirements 
associated  with  containment  personnel 
airlocks. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:As 
required  by  10  CFR  50.91(a),  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below:     ' 

Criterion  1  -  Does  Not  Involve  a  Significant 
Increase  in  the 

Probability  or  Consequences  of  an 
Accident  Previously  Evaluated. 

The  containment  air  locks  are  passive 
components  integral  to  the  containment 
structure  and  are  not  evaluated  to  be  accident 
initiators,  therefore,  the  proposed 
amendment  does  not  involve  an  increase  in 
the  probability  of  an  accident  previously 
evaluated. 

Each  air  lock  door  is  rated  for  and  tested 
to  full  design  pressure  of  the  containment 
building.  If  one  door  were  inopmrable  in  each 
air  lock,  the  remaining  door,  since  required 
to  remain  closed  and  locked,  would  provide 
the  necessary  fission  product  barrier  to 
prevent  an  uncontrolled  release,  therefore  the 
amendment  allowance  for  an  inoperable  air 
lock  door  in  each  air  lock  does  not  increase 
the  consequences  of  any  previously 
evaluated  accident. 

During  a  situation  where  one  containment 
air  lock  door  is  inoperable  and  the  operable 
door  is  opened,  a  breech  in  containment 
integrity  would  essentially  exist  while  the 
operable  door  remains  open.  The  time 


required  for  a  containment  air  lock  door  to 
be  open  for  ingress  or  egress  does  not  exceed 
two  to  three  minutes.  The  amendment 
provision  to  allow  unlocking  and  opening  an 
operable  air  lock  door  for  ingress  and  egress 
to  facilitate  air  lock  maintenance  necessary  to 
restore  operability  does  not  increase  the 
consequences  of  any  previously  evaluated 
accident  since  the  time  necessary  for  the  door 
to  be  open  is  bounded  by  the  existing  one 
hour  time  allowance  for  an  actual  breech  of 
containment  integrity  (TS  3.6.1.1.) 

The  containment  air  lock  interlock 
functions  to  prevent  simultaneous  opening  of 
both  air  lock  doore  thereby  creating  a  breech 
in  containment  integrity.  A  dedicated 
individual  stationed  at  the  air  lock  to 
administratively  control  door  operations,  or 
locking  closed  an  of>erable  door  will 
adequately  assure  containment  integrity.  The 
addition  of  this  technical  specification  action 
statement,  therefore,  does  not  increase  the 
consequences  of  any  previously  evaluated 
accident. 

Performance  of  the  overall  air  lock  leakage 
test  requires  opening  the  outer  air  lock  door 
for  installation  of  the  mechanical  dogging 
devices  on  the  inner  door.  The  current 
technical  specifications  make  no  provisions 
for  this  entry  and  thus  would  require  a  plant 
shutdown  if  the  inner  door  was  inoperable  in 
an  air  lock.  The  proposed  amendment 
removes  the  requirement  to  shut  down  when 
the  barrel  leak  rate  is  due.  The  time  required 
for  the  containment  air  lock  doors  to  be 
opened  for  dog  installation  would  be  the 
same  as  for  ingress  and  egress  as  discussed 
above,  therefore  this  change  does  not 
increase  the  consequences  of  any  previously 
evaluated  accident. 

10  CFR  50,  Appendix  J  contains 
containment  leakage  testing  requirements, 
including  specific  requirements  for 
containment  building  air  locks.  Changing  the 
TS  surveillance  requirements  to  refer  to  10 
CFR  50,  Appendix )  for  these  test 
requirements  will  not  degrade  these  tests, 
therefore  this  change  does  not  increase  the 
consequences  of  any  previously  evaluated 
accident. 

The  air  lock  door  seal  pressure  test  is 
performed  any  time  the  air  lock  is  used  for 
containment  access  during  modes  of 
operation  when  containment  integrity  is 
required.  The  door  seal  test  is  intended  to  be 
a  gross  test  to  verify  that  the  door  seals  were 
not  damaged  during  the  opening  and  closing 
cycle(s).  This  test  does  not  replace  the 
required  overall  barrel  leakage  test.  Based  on 
information  provided  by  the  air  lock  vendor, 
a  test  pressure  of  10  psig  is  sufficient  to 
perform  this  gross  seal  verification.  A  change 
in  the  allowable  leakage  rate  is  requested  to 
remove  a  specific  numerical  value  from  the 
TS  surveillance  requirements  section  and 
replace  it  with  a  fraction  of  Lao-  This  new 
acceptable  leakage  rate  remains  relatively 
insignificant  and  is  bounded  by  the  overall 
air  lock  leakage  rate.  Based  on  these  facts  this 
change  in  test  pressure  and  associated 
acceptance  criteria  does  not  increase  the 
consequences  of  any  previously  evaluated 
accident. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 


Criterion  2  -  Does  Not  Create  the  Possibility 
of  a  New  or  Different  Kind  of  Accident  from 
any  Previously  Evaluated. 

Because  the  proposed  changes  do  not 
change  the  design,  configuration,  or  method 
of  operation  of  the  plant,  they  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  fiom  any  previously  evaluated. 

Criterion  3  -  Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

The  proposed  changes  to  ANO-2  TS 
involve  allowing  brief  breaches  in 
containment  integrity  for  the  purpose  of 
repairing  inoperable  air  lock  components  or 
performing  surveillances  required  by  10  CFR 
50,  Appendix  J.  These  cases  are  adequately 
bounded  by  the  one  hour  allowable  outage 
time  afforded  by  TS  3.6.1.1. 

The  addition  of  a  specific  action  statement 
addressing  an  inoperable  air  lock  interlock 
provides  those  actions  necessary  to  assure 
the  maintenance  of  containment  integrity. 
This  is  achieved  by  locking  an  operable  door 
in  the  affected  air  lock  when  not  in  use  and 
stationing  a  dedicated  individual  at  the  air 
lock,  during  periods  of  ingress  and  egress, 
whose  sole  responsibility  is  to  insure  only 
cme  air  lock  door  is  opened  at  a  time  thereby 
duplicating  the  function  of  the  mechanical 
interlock. 

The  proposed  changes  also  consist  of 
administrative  changes  removing  an  outdated 
exemption  to  10  CFR  50,  Appendix )  and 
removing  specific  surveillance  requirements 
from  the  specifications,  instead  referring  to 
the  controlling  requirements  of  10  CFR  50, 
Appendix  J.  This  is  consistent  with  the 
provisions  of  NUREG  1432  "Revised 
Standard  Technical  Specifications  for 
Combustion  Engineering  Plants,"  Rev.  0. 

None  of  the  proposed  changes  increase  the 
allowable  overall  air  lock  leakage  rate,  nor 
affect  the  acceptance  criteria  of  the  overall 
integrated  containment  leakage  rate.  All  of 
the  changes  are  bounded  by  existing  analyses 
for  all  evaluated  accidents  and  do  not  create 
any  situations  that  alter  the  assumptions 
used  in  these  analyses.  Therefore,  this  change 
does  not  involve  a  significant  reduction  in    - 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  N.W.,  Washington,  D.C. 
20005-3502 

NRC  Project  Director:  William  D. 
Beckner 

Entergy  Operations,  Inc.,  Docket  No. 
50-368,  Arkansas  Nuclear  One,  Unit 
No.  2,  Pope  County,  Arkansas 

Date  of  amendment  request:  May  19, 
1995 
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Description  of  amendment  request: 
The  proposed  amendment  adds  criteria 
to  address  optional  inspections  of  steam 
generator  tubes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1  -  Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated. 

Steam  generator  tubes  are  inspected  on  a 
periodic  basis  to  reduce  the  probability  of  a 
steam  generator  tube  rupture  or  tube  leakage. 
Five  special  interest  groups  are  being  added 
for  optional  inspections  in  addition  to  the 
general  tube  inspections  rarrently  required 
by  the  technical  specifications.  These  special 
interest  groups  define  areas  of  tubes  where 
known  or  potential  degradation  mechanisms 
may  exist  for  which  additional  inspection, 
above  that  currently  required  in  the  technical 
specifications,  may  be  beneficial.  Inspection 
of  these  special  interest  groups  may  utilize 
probes  which  more  readily  detect  indications 
which  may  be  found  in  the  special  interest 
areas.  The  increased  detection  capability  will 
reduce  the  probability  that  a  structurally 
significant  flaw  will  go  undetected  during  an 
inspection.  The  minimum  sample  size  and 
expansion  criteria  (should  a  flaw  be  found) 
for  inspections  of  special  interest  groups  are 
based  on  percentages  of  tubes  potentially 
affected  by  the  specific  degradation 
mechanisms  for  which  the  special  inspection 
is  being  performed.  The  percentages  used  are 
the  same  as  used  for  the  current  general  tube 
inspections.  The  expansion  criteria  allow 
expansion  within  the  area  of  interest  without 
affecting  the  expansions  of  any  general  tube 
inspection.  By  expanding  within  the  area  of 
interest,  a  more  complete  inspection  for  the 
defects  caused  by  a  specific  degradation 
mechanism  can  be  performed  than  if  the 
expansion  were  conducted  in  tubes  not 
necessarily  affected  by  the  degradation 
mechanism,  which  is  possible  with  the 
current  technical  specifications.  Therefore, 
this  change  does  not  involve  a  significant 
increase  in  the  probability  of  an  accident 
previously  considered. 

The  proposed  change  does  not  increase  the 
amount  of  radioactive  material  available  for 
release  or  modify  any  systems  used  for 
mitigation  of  such  releases  during  accident 
oonditions.  The  steam  generator  tubing  will 
continue  to  be  examined  on  the  frequency 
currently  specified  in  the  technical 
specifications.  This  change  will  allow  steam 
generator  examinations  to  focus  on  known 
areas  of  interest  without  requiring 
unnecessary  expansion.  The  integrity  of  the 
steam  generators  will  continue  to  be  assured 
at  an  equivalent  level.  Therefore,  the  change 
does  not  involve  a  si^ificant  increase  in  the 
consequences  of  any  accident  previously 
evaluated. 

Criterion  2  -  Does  Not  Create  the  Possibility 
of  a  New  or  Different  Kind  of  Accident  &t)m 
any  Previously  Evaluated. 

Special  inspections  such  as  the  ones  being 
added  to  the  technical  specifications  have 


been  conducted  in  the  past  at  ANO-2.  The 
method  of  inspection,  pushing  or  pulling  a 
probe  through  the  steam  generator  tubes  from 
the  primary  side,  is  the  same  method 
employed  for  the  current  technical 
specification  required  inspections.  Inspection 
methodology  is  not  being  changed  by 
incorporation  of  these  special  interest  groups 
into  the  technical  specifications.  No  design 
or  operational  characteristics  of  the  plant  are 
changed  by  the  proposed  amendment. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3  -  Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

The  proposed  amendment  adds  special 
interest  groups  for  optional  inspection  into 
the  technical  specifications.  These 
inspections  concentrate  on  areas  of  interest 
using  inspection  methodology  that  is 
equivalent  or  better  at  finding  specific  types 
of  flaws  than  the  methodology  used  for  the 
currently  required  general  tube  inspections. 
If  the  special  interest  groups  are  not 
inspected,  the  existing  technical  specification 
requirements  for  inspection  still  apply. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  AR  72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawrn, 
1400  L  Street,  N.W.,  Washington,  DC 
20005-3502 

NRC  Project  Director:  WilUam  D. 
Beckner 

Entergy  Operations,  Inc.,  Docket  No. 
50-368,  Arkansas  Nuclear  One,  Unit 
No.  2,  Pope  County,  Arkansas 

Date  of  amendment  request:  May  19, 
1995 

Description  of  amendment  request: 
The  proposed  amendment  increases  the 
allowed  outage  time  for  an  emergency 
diesel  generator  fi-om  72  hours  to  seven 
days.  Additionally,  the  amendment 
authorizes  one,  ten-day  diesel  generator 
maintenance  outage  every  fuel  cycle. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:As 
required  by  10  CFR  50.91(a),  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1  -  Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated. 

The  emergency  diesel  generators  (EDGs) 
are  backup  alternating  current  power  sources 
designed  to  power  essential  safety  systems  in 


the  event  of  a  loss  of  o%ite  power.  EDGs  are 
not  an  accident  initiator  in  any  accident 
previously  evaluated.  Therefore,  this  change 
does  not  involve  an  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

The  EDGs  provide  backup  power  to 
components  that  mitigate  the  consequences 
of  accidents.  The  proposed  changes  to 
allowed  outage  times  (AOTs)  do  not  affect 
any  of  the  assumptions  used  in  deterministic 
safety  analysis. 

In  order  to  fully  evaluate  the  EDG  ACT 
extension,  probabilistic  safety  analysis 
methods  were  utilized.  The  results  of  these 
analyses  indicate  no  significant  increase  in 
the  consequences  of  an  accident  previously 
evaluated.  These  analyses  are  detailed  in  CE 
NPSD-996,  Combustion  Engineering  Owners 
Group  "Joint  Applications  Report  for 
Emergency  Diesel  Generators  AOT 
Extension." 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

Criterion  2  -  Does  Not  Create  the  Possibility 
of  a  New  or  Different  Kind  of  Accident  from 
any  Previously  Evaluated. 

This  proposed  change  does  not  alter  the 
design,  configuration,  or  method  of  operation 
of  the  plant.  Therefore,  this  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  fitim  any  previously 
evaluated. 

Criterion  3  -  Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

The  proposed  changes  do  not  affect  the 
technical  specification  limiting  conditions 
for  operation  or  their  bases  which  support 
the  deterministic  analyses  used  to  establish 
the  margin  of  safety.  Evaluations  used  to 
support  the  requested  technical  specification 
changes  have  been  demonstrated  to  be  either 
risk  neutral  or  risk  beneficial.  These 
evaluations  are  detailed  in  CE  NPSD-996. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  AR  72801 

Attorney  forlicensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  N.W..  Washington,  DC 
20005-3502 

NRC  Project  Director:  William  D. 
Beckner 

Entergy  Operations,  Inc.,  Docket  No. 
50-368,  Arkansas  Nuclear  One,  Unit 
No.  2,  Pope  County,  Arkansas 

Date  of  amendment  request:  May  19, 

1995 

Description  of  amendment  request: 
The  proposed  amendment  increases  the 
allowed  outage  time  for  an  inoperable 


39440 


Federal  Register  /  Vol.  60,  No.  148  /  Wednesday,  August  2.  1995  /  Notices 


Safety  Injection  Tank  (SIT)  from  one 
hour  to  24  hours.  Additionally,  the 
amendment  limits  power  operation  to 
72  hours  when  certain  SIT  related 
instnunent  functions  are  inoperable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination  :As 
required  by  10  CFR  50.ai(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presmted 
below: 

Criterion  1  -  Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaiuated. 

The  Safety  Injection  Tanks  (SITs)  are 
passive  components  in  the  Emergency  Cote 
Cooling  System.  The  SITs  are  not  accident 
initiators  in  any  accident  previously 
evaluated.  Therefore,  this  change  does  not 
involve  an  increase  in  the  probability  of  an 
accident  {veviously  evaluated. 

STTs  were  designed  to  mitigate  the 
consequences  of  Loss  of  Coolant  Accidents 
(LOCA).  These  proposed  changes  do  not 
affact  any  of  the  assumptions  used  in 
deterministic  LOCA  analysis.  Therefore,  the 
consequences  of  accidents  previously 
evaluated  do  not  change. 

In  order  to  fiilly  evaluate  the  efiect  of  the 
SIT  Allowable  Outage  Time  (AOT)  extension, 
probabilistic  safety  analysis  (PSA)  methods 
were  utilized.  The  results  of  these  analyses 
show  no  significant  increase  in  the  core 
damage  frequency.  As  a  result,  there  would 
be  no  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated.  These  analyses  are  detailed  in  CE 
NPSD-994,  Combustion  Engineering  Owners 
Group  "Joint  Applications  Report  for  Safety 
Injection  Tank  AOT/STI  Extension." 

The  change  pertaining  to  SIT  inoperability 
based  solely  on  instrumentation  malfunction 
does  not  involve  a  significant  increase  in  the 
consequences  of  an  accident  as  evaluated  and 
endoreed  by  the  NRC  in  NUREG-1366, 
"Improvements  to  Technical  Specifications 
Surveillance  Requirements." 

Therefore,  this  change  does  not  involve  an 
increase  in  the  probability  or  a  significant 
increase  in  the  consequences  of  any  accident 
previously  evaluated. 

Criterion  2  -  Does  Not  Create  the  Possibility 
of  a  New  or  Different  Kind  of  Accident  from 
any  Previously  Evaluated. 

This  proposed  change  does  not  change  the 
design,  configuration,  or  method  of  operation 
of  the  plant.  Therefore,  this  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

Criterion  3  -  Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

The  proposed  changes  do  not  afiiect  the 
limiting  conditions  for  operation  or  their 
bases  that  are  used  in  the  deterministic 
anal3rses  to  establish  the  margin  of  safety. 
PSA  evaluations  were  used  to  evaluate  these 
changes.  These  evaluations  demonstrated 
that  the  changes  are  either  risk  neutral  or  risk 
beneficial.  These  evaluations  are  detailed  in 
CE  NPSD-994. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  AR  72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  N,W.,  Washington,  D.C. 
20005-3502 

NRC  Project  Director:  William  D. 
Beckner 

Entergy  Operations,  Inc.,  Docket  No.  50- 
368,  Arkansas  Nuclear  One,  Unit  No.  2,  Pope 
County,  Arkansas 

Date  of  amendment  request:  May  19, 
1995 

Description  of  amendment  request: 
The  proposed  amendment  increases  the 
allowed  outage  time  fior  one  train  of  low 
pressiue  safety  injection  from  72  hoius 
to  seven  days. 

Basis  for  proposed  no  significant 
hazards  consideration  determination  As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1  -  Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated. 

The  low  pressure  safety  injection  system 
(LPSI)  is  piart  of  the  Emergency  Core  Cooling 
System  subsystem.  Inoperable  LPSI 
components  are  not  considered  to  be 
accident  initiators.  Therefore,  this  change 
does  not  involve  an  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

The  LPSI  system  was  designed  to  mitigate 
the  consequences  of  a  large  loss  of  coolant 
accident  (LOCA).  These  proposed  changes  do 
not  affect  any  of  the  assumptions  used  in 
deterministic  LOCA  analysis. 

In  order  to  fully  evaluate  the  LPSI  AOT 
extension,  probabilistic  safety  analysis 
methods  were  utilized.  The  results  of  these 
analyses  indicate  no  significant  increase  in 
the  consequences  of  an  accident  previously 
evaluated.  These  analyses  are  detailed  in  CE 
NPSD-995,  Combustion  Engineering  Owners 
Group  "Joint  Applications  Report  for  Low 
Pressure  Safety  Injection  System  AOT 
Extension." 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

Criterion  2  -  Does  Not  Create  the  Possibility 
of  a  New  or  Different  Kind  of  Accident  from 
any  Previously  Evaluated. 

This  proposed  change  does  not  change  the 
design,  configuration,  or  method  of  operation 
of  the  plant.  Therefore,  this  changedoes  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 


Criterion  3  -  Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

The  proposed  changes  do  not  affect  the 
technical  specification  limiting  conditions 
for  operation  or  their  bases  which  support 
the  deterministic  analyses  used  to  establish 
the  margin  of  safety.  F^babilistic  evaluations 
used  to  support  the  requested  technical 
specification  changes  have  been 
demonstrated  to  be  either  risk  neutral  or  risk 
beneficial.  These  evaluations  are  detailed  in 
CE  NPSD-995. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  AR  72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  N.W.,  Washington,  D.C. 
20005-3502 

NBC  Project  Director:  William  D. 
Beckner 

GPU  Nuclear  Coq>oration,  et  al., 
Docket  No.  50-219,  Oyster  Creek 
Nuclear  Generating  Station,  Ocean 
County,  New  Jersey 

Date  of  amendment  request:  Jime  26, 
1995 

Description  of  amendment  request: 
The  amendment  revises  the  snubber 
visual  inspection  intervals  to  match  the 
schedule  developed  by  the  NRC  staff  for 
use  with  a  24  month  refueling  interval. 
This  schedule  was  documented  in 
Generic  Letter  90-09.  The  licensee  has 
made  wording  changes  not  contained  in 
Generic  Letter  90-09.  These  changes  are 
as  follows: 

a)  Section  4.5.Q.1  -  GL  90-09  wording 
"...performance  of  the  following 
augmented  inservice  inspection 
program  in  addition  to  the  requirements 
of  Section  4.0.5." 

Proposed  Technical  Specification 
wording  "...performance  of  the 
following  inspection  program." 

b)  Section  4.5.Q.l.a  -  GL  90-09 
wording  "...based  on  the  criteria  of 
Table  4.7.2  and  the  first  inspection 
interval  determined  using  the  criteria 
shall  be  based  upon  the  previous 
inspection  interval  established  by  the 
requirements  in  effect  before 
Amendment  (*).  "Proposed  Technical 
Specification  wording  "...based  on  the 
criteria  provided  in  Table  4.5.1." 

c)  Section  4.5.Q.l.b  -  GL  90-09 
wording  "...All  snubbers  found 
connected  to  an  inoperable  common 
hydraulic  fluid  reservoir  shall  be 
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coimted  as  imacceptable  for 
determining  the  next  inspection 
interval." 

Proposed  Technical  Specification 
deletes  this  sentence. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  amendment  would 
revise  the  basis  for  the  snubber  visual 
inspection  to  be  consistent  with  the 
bases  described  in  Generic  Letter  90-09. 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  does  not  affect  the 
probability  of  occurrence  nor  does  it  affect 
the  consequences  of  an  accident  previously 
evaluated  as  the  requested  visual  inspection 
interval  has  been  determined  generically  to 
be  a  safe  and  acceptable  alternative  to  the 
existing  visual  inspection  requirements  as 
documented  by  the  NRC  in  Generic  Letter  90- 
09.  With  the  completion  of  over  25  years  of 
operating  experience  and  only  detecting  one 
visual  inspection  feilure,  GPU  Nuclear  agrees 
that  the  existing  intervals  are  overly 
conservative  and  can  be  extended  to  those 
described  in  the  generic  letter. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

As  the  requested  change  deals  only  with 
the  frequency  of  visual  inspection  and  not 
with  the  content,  scope,  or  acceptance 
criteria  of  the  inspection,  no  new  or  different 
type  of  accident  has  been  created. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  margin  of  safety  as  defined  in  the 
bases  of  the  Technical  Specifications  is  not 
reduced  as  the  requested  requirements 
provide  the  same  degree  of  confidence  in 
snubber  operability  at  the  existing 
requirements. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Ocean  Coimty  Library, 
Reference  Department,  101  Washington 
Street,  Toms  River,  NJ  08753 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire.  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NHC  Project  Director:  Phillip  F. 
McKee 


Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  May  31, 
1995 

Description  of  amendment  request: 
The  proposed  amendment  woiUd 
modify  (by  relocation  to  the  Technical 
Requirements  Manual)  Technical 
Specification  (TS)  3/4.1.2.1.  Boration 
Systems/Flow  Paths  -  Shutdovm,  TS  3/ 
4.1.2.2.  Boration  Systems/Flow  Paths  - 
Operating,  TS  3/4.1.2.3.  Charging 
Ptunps  -  Shutdown,  TS  3/4.1.2.4, 
Charging  Pumps  -  Operating,  TS  3/ 
4.1.2.5,  Borated  Water  Soiut:es  - 
Shutdown,  TS  3/4.1.2.6,  Borated  Water 
Sources  -  Operating,  TS  3/4.4.2.1,  Safety 
Valves  -  Shutdown,  and  the  associated 
Bases. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  change  to  the  subject 
Technical  Specifications  is  of  an 
administrative  nature  in  that  the  subject 
Technical  Specifications  and  Bases  will  be 
relocated  in  their  entirety  to  the  Technical 
Requirements  Manual.  Future  changes  to  the 
relocated  requirements  will  be  in  accordance 
with  10CFR50.59  and  approved  station 
procedures. 

Whether  the  listed  Technical 
Specifications  and  Bases  are  located  in 
Technical  Specifications  or  the  Technical 
Requirements  Manual  has  no  effect  on  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  projjosed  change  does  not  alter  the 
assumptions  previously  made  in  the  listed 
Technical  Specifications.  The  proposed 
change  allows  the  Commission  and  the  South 
Texas  Project  more  effective  use  of  personnel 
resources  to  control  requirements  that  meet 
the  four  Criteria  in  the  Final  Policy 
Statement.  The  proposed  change  will  not 
change  the  dose  to  workers. 

Since  the  probability  of  an  accident  is 
unaffected  by  administratively  relocating  the 
subject  Technical  Specification,  and  the 
doses  are  not  affected  and  do  not  exceed 
acceptance  limits,  the  proposed  change  does 
not  involve  a  significant  inftease  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
fxjssibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  change  to  the  subject 
Technical  Specifications  is  of  an 


administrative  nat\u«  in  that  the  subject 
Technical  Specifications  and  Bases  will  be 
relocated  in  their  entirety  to  the  Technical 
Requirements  Manual.  Future  changes  to  the 
relocated  requirements  will  be  in  accordance 
with  lOCFR  50.59  and  approved  station 
procedures.  Whether  the  listed  Technical 
Specifications  and  Bases  are  located  in 
Technical  Specifications  or  the  Technical 
Requirements  Manual  has  no  effect  on  any 
previously  evaluated  accident.  It  does  not 
represent  a  change  in  the  configuration  or 
operation  of  the  plant  and,  therefore,  does 
not  create  the  possibility  of  a  new  or  different 
type  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  the  margin  of  safety? 

The  profMJsed  change  to  the  subject 
Technical  Specifications  is  of  an 
administrative  nature  in  that  the  subject 
Technical  Specifications  and  Bases  will  be 
relocated  in  their  entirety  to  the  Technical 
Requirements  Manual.  Future  changes  to  the 
relocated  requirements  will  be  in  accordance 
with  10CFR50.59  and  approved  station 
procedures.  The  margin  of  safety  is  not 
reduced  when  the  requirements  are  relocated 
to  a  Licensee-controlled  document  because 
the  requirements  to  change  a  License  Basis 
Document  via  the  10CFR50.59  process  ensure 
the  same  questions  concerning  the  margin  of 
safety  required  for  license  amendments  are 
asked.  Therefore,  this  proposed  change  does 
not  significantly  reduce  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges,  Learning  Center, 
911  Boling  Highway,  Wharton,  Texas 
77488 

Attorney  for  licensee:  Jack  R. 
Newman.  Esq..  Newman  &  Holtzinger, 
P.C,  1615  L  Street.  N.W.,  Washington, 
D.C.  20036 

NRC  Project  Director:  William  D. 
Beckner 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request:  June  28. 
1995 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
technical  specifications  related  to  the 
standby  liquid  control  (SLC)  system. 
The  proposed  changes  include 
increasing  the  required  reactor  pressure 
vessel  boron  concentration  and 
modifying  the  SLC  pump  operabiUty 
testing  surveillance  frequency  from 
monthly  to  quarterly. 

Basis  for  proposed  no  significant 
hazards  consideration  determination :As 
required  by  10  CFR  50.91(a).  the 
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licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  current  analysis  requires  the 
SLC  system  to  be  capable  of  bringing  the 
reactor  3%  delta  -  k  subcritical  assuming  a 
cold  xenon  free  condition.  The  increase  in 
SLC  storage  tank  boron  concentration  limits 
will  ensure  this  capability  is  maintained  for 
future  reload  cores  using  the  same  3%  delta 
-  k  shutdown  reactivity  margin  without 
imposing  restrictions  in  cycle  exposure  for 
current  and  future  anticipated  core 
configurations.  The  change  in  the 
surveillance  frequency  for  SLC  pump 
operability  testing  to  once  each  three  months 
is  in  agreement  with  the  ASME  Code.  The 
relaxation  of  the  testing  interval  for  the  SLC 
pumpM  decreases  pump  degradation,  and 
eliminates  an  unnecessary  burden  on 
personnel  resources  without  compromising 
plant  safety.  In  addition,  the  administrative 
changes  only  correct  typographical  and 
editorial  errors. 

Since  these  proposed  changes  do  not  affect 
precursors  for  any  accident  or  transient 
analyzed  in  Chapter  14  of  the  USAR,  there 
b  no  increase  in  the  probability  of  any 
accident  previously  evaluated.  Furthermore, 
since  these  changes  will  ensure  the  ability  of 
the  SLC  system  to  mitigate  the  consequences 
of  an  accident  for  future  anticipated  core 
designs,  they  do  not  involve  a  significant 
increase  in  the  consequences  of  any  accident 
previously  evaluated. 

2.  The  proposed  changes  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
e\-aluated.  The  change  in  the  SLC  storage 
tank  boron  concentration  limits  will  ensure 
that  a  cold  xenon-&«e  reload  core  can  be 
brought  to  a  subcritical  condition  as 
previously  analyzed.  The  change  in  the 
frequency  of  the  SLC  pump  operability 
testing  to  once  each  three  months  is  in 
agreement  with  the  ASME  Code.  The 
relaxation  in  the  testing  interval  for  the  SLC 
pumps  decreases  pump  degradation,  and 
eliminates  an  unnecessary  burden  on 
personnel  resources  without  compromising 
plant  safety.  In  addition,  the  admit istrative 
changes  only  correct  typographical  and 
editorial  errors. 

These  proposed  changes  do  not  affect  the 
design,  function,  or  operation  of  the  SLC  or 
any  other  system.  Also,  these  changes  do  not 
introduce  any  new  modes  of  operation  or 
modify  existing  equipment  design.  Therefore, 
they  do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  changes  will  not  create  a 
significant  reduction  in  the  margin  of  safety. 
The  proposed  increase  in  the  required  boron 
concentration  in  the  reactor  pressure  vessel 
will  ensure  the  SLC  system  will  be  capable 
of  bringing  a  cold  xenon-free  reload  core 
subcritical  while  maintaining  the  3%  delta  - 
k  shutdown  reactivity  margin  as  specified  in 
the  previous  operating  cycle.  The  change  in 
the  frequency  of  SLC  pump  operability 
testing  to  once  each  three  months  is  in 


agreement  with  the  ASME  Code.  The 
relaxation  in  the  testing  interval  for  the  SLC 
pumps  decreases  pump  degradation,  and 
eliminates  an  imnecessary  burden  on 
personnel  resources  without  compromising 
plant  safety.  In  fact,  it  increases  SLC  system 
availability.  In  addition,  the  administrative 
changes  only  correct  typographical  and 
editorial  errors.  Therefore,  it  is  concluded 
that  the  requested  changes  do  not  create  a 
significant  reduction  in  the  existing  margin 
of  safety  as  defined  in  the  Technical 
Specifications. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Auburn  Public  Library,  118 
15th  Street,  Auburn,  Nebraska  68305 

Attorney  for  licensee:  Mr.  John  R. 
McPhail,  Nebraska  Public  Power 
District,  Post  Office  Box  499,  Columbus, 
Nebraska  68602-0499 

NRC  Project  Director:  William  D. 
Beckner  North  Atlantic  Energy  Service 
Corporation,  Docket  No.  50-443, 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 
Date  of  amendment  request:  lime  16, 
1995 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  minimum  boron 
concentration  specified  for  the  refueling 
water  storage  tank  (RWST)  in  Limiting 
Condition  for  Operation  (LCO)  in 
Technical  Specification  (TS)  3.1.2.5  and 
would  replace  the  minimum  specified 
concentration  for  boron  with  an 
acceptable  range  of  boron  concentration 
for  the  RWST  and  the  accimiulators  in 
the  LCOs  for  TS  3.1.2.6,  3.5.1.1.  and 
3.5.4. 

Basis  for  proposed  no  significant 
hazards  consideration  detennination:As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 

A.  The  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  (10  CFR  50.92(c)(1))  because 
the  changes  are  proposed  to  assure  that 
the  post-event  shutdown  margin 
required  by  the  Technical  Specifications 
will  continue  to  be  met  and  the 
consequences  of  a  boron  dilution  event 
will  remain  as  previously  evaluated. 
The  changes  do  not  affect  the  design  or 
manner  of  operation  of  any  structure. 


system,  or  component  important  to 
safety. 

B.  The  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  &t)m  any  accident  previously 
evaluated  (10  CFR  50.92(c)(2))  because 
they  do  not  affect  the  manner  by  which 
the  facility  is  operated  and  do  not 
involve  a  change  to  any  stnictiare, 
system,  or  component  important  to 
safety.  The  proposed  changes  merely 
assure  that  station  will  be  operated 
within  original  design  limits. 

C.  The  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety  (10  CFR  50.92(c)(3))  because  the 
proposed  changes  merely  assure  that  the 
station  will  continue  to  be  operated 
within  the  original  design  limits. 
Therefore,  the  acceptance  criteria  for 
previously  evaluated  accidents  will 
continue  to  be  met. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Exeter  Public  Library, 
Founders  Park,  Exeter,  NH  03833. 

Attorney  for  licensee:  Thomas  Dignan, 
Esquire,  Ropes  &  Gray,  One 
International  Place,  Boston  MA  02110- 
2624. 

NRC  Project  Director:  Phillip  F. 
McKee 

Northeast  Nuclear  Energy  Company 
(NNECO).  Docket  No.  50-245.  Millstone 
Nuclear  Power  Station.  Unit  1,  New 
London  County,  Connecticut 

Date  of  amendment  request:  July  11, 
1995 

Description  of  amendment  request: 
The  proposed  amendment  modifies 
Teclmical  Specification  3.5.F.7  to  also 
allow  the  use  of  pull-to-lock  switches  to 
defeat  the  automatic  initiation  of  the 
emergency  core  cooling  system  (ECCS) 
while  in  the  refuel  condition.  The 
proposed  amendment  also  makes 
administrative  changes  and  makes 
changes  to  the  associated  Bases  section. 

Basis  for  proposed  no  significant 
hazards  consideration  determination's 
required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

NNECO  has  reviewed  the  proposed  change 
in  accordance  with  10  CFR  50.92  and 
concluded  that  the  change  does  not  involve 
a  significant  hazards  consideration  (SHC). 
The  basis  for  this  conclusion  is  that  the  three 
criteria  of  10  CFR  50.92(c)  are  not 
compromised.  The  proposed  change  does  not 
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involve  an  SHC  because  the  changes  would 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

This  change  to  LCO  (Limiting  Condition 
for  Operation]  3.5.F.7(e)  will  allow  an 
alternative  means  of  de-energizing  power  to 
the  selected  ECCS  pump  motors  during 
refueling.  The  current 

technical  specification  already  allows  these 
motors  to  be  de-energized.  Use  of  the  pull- 
to-lock  switches  provides  a  safer  method  of 
achieving  this  condition.  The  pull-to-lock 
condition  of  the  switches  is  annunciated  in 
the  control  room.  Therefore,  the  switches 
will  not  be  inadvertently  left  in  the  pull-to- 
lock  position. 

Deletion  of  the  statement  that  the  4160  volt 
supply  breakers  are  racked  in  does  not  affect 
the  requirement  of  LCO  3.5.F.7  to  ensure  the 
specified  ECCS  subsystems  are  OPERABLE. 

Therefore,  there  is  no  change  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed  due  to  this  change. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  * 
previously  analyzed. 

The  use  of  an  alternative  means  of  de- 
energizing  power  from  the  selected  ECCS 
pump  motors  does  not  create  a  possibility  of 
a  new  or  different  kind  of  accident.  Using  the 
control  room  pull-to-lock  switch  to  disable 
the  pump  motor  circuit  breaker  has  the  same 
effect  on  the  ECCS  pump  as  the  removal  of 
the  circuit  breaker  from  the  switchgear. 

Deletion  of  the  statement  that  the  4160  volt 
supply  breakers  are  racked  in  does  not  affect 
the  requirement  of  LCO  3.5.F.7  to  ensure  the 
jpecified  ECCS  subsystems  are  OPERABLE. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  change  to  the  Millstone  Unit 
No.  1  Technical  Specifications  does  not 
reduce  the  margin  of  safety.  By  using  the 
control  room  pull-to-lock  switches  to  disable 
the  ECCS  pump  motors,  instead  of  racking 
Out  the  pump  motor  circuit  breakers,  it  is 
possible  to  reenergize  the  ECCS  pumps  more 
quickly  in  an  emergency,  should  one  occur. 
The  time  savings  can  be  translated  into 
added  safety  margin  from  a  shutdown  risk 
perspective.  The  ability  to  disable  and  enable 
the  pumps  from  the  control  room,  instead  of 
the  switchgear  area,  also  contributes  to  this 
added  safety  margin. 
,   The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  CT  06360. 
I    Attorney  for  licensee:  Ms.  L.  M. 
Cuoco,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
Post  Office  Box  270,  Hartford,  CT 
06141-0270. 


NRC  Project  Director:  Phillip  F. 
McKee 

Northeast  Nuclear  Energy  Company 
(NNECO),  Docket  No.  50-245,  Millstone 
Nuclear  Power  Station,  Unit  1,  New 
London  County,  Connecticut 

Date  of  amendment  request:  July  18, 
1995 

Description  of  amendment  request: 
The  proposed  amendment  request  will 
add  operability  and  surveillance 
requirements  for  reactor  pressure  vessel 
(RPV)  overfill  protection 
instrumentation.  The  proposed 
amendment  will  also  add  the  associated 
Bases. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

NNECO  has  reviewed  the  proposed  change 
in  accordance  with  10  CFR  50.92  and 
concluded  that  the  change  does  not  involve 
a  significant  hazards  consideration  (SHC). 
The  basis  for  this  conclusion  is  that  the  three 
criteria  of  10  CFR  50.92(c)  are  not 
compromised.  The  proposed  change  does  not 
involve  an  SHC  because  the  change  would 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

The  new  LCO  (Limiting  Condition  for 
Operation]  and  surveillance  requirements 
ensure  that  the  reactor  high  water  level 
feedwater  pump  trip  instrumentation  is 
available.  This  technical  specification  change 
does  not  involve  the  addition  of  new 
equipment  or  logic.  This  change  does  not  add 
new  surveillance  requirements  for  the 
instrumentation.  This  change  simply 
establishes  requirements  for  the  operation 
and  surveillance  of 

reactor  high  water  level  feedwater  pump 
trip  instrumentation  in  the  technical 
specifications.  The  implementation  of  this 
technical  specification  change  will  decrease 
the  likelihood  of  an  RPV  overfill.  No  other 
postulated  event  is  affected  by  the  addition 
of  this  instrumentation  to  the  technical 
specifications. 

Thus,  adding  the  proposed  requirements  to 
th?  technical  specifications  will  not  increase 
the  probability  or  consequences  of  any 
previously  evaluated  transients  or  accidents. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

No  new  failure  modes  are  introduced  by 
the  addition  of  the  reactor  high  water  level 
feedwater  pump  trip  instrumentation  LCO 
and  surveillance  requirements.  Modifying  the 
technical  specifications  to  formally  add 
surveillance  requirements  already  being 
jjerformed  in  accordance  with  plant 
procedures  will  not  modify  plant  response  to 
any  operational  or  transient  event.  Increasing 
the  surveillance  interval  of  the  LITS  [level 
indicating  transmitter  switches]  from  annual 


to  once  per  operating  cycle  will  not 
significantly  affect  reliability.  Ensuring  the 
operability  of  installed  instrumentation  does 
not  add  new  or  different  kinds  of  accidents. 
Therefore,  the  new  LCO  and  surveillance 
requirements  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  surveillance  requirements  being  added 
in  this  change  are  consistent  with  current 
surveillances  being  performed  for  this 
instrumentation,  with  the  exception  that  the 
LITS  are  currently  calibrated  on  an  annual 
rather  than  operating  cycle  basis.  These 
surveillance  and  shutdown  requirements 
ensure  that  protection  from  RPV  overfill  is 
maintained  as  assumed  in  the  safety 
analyses. 

Therefore,  there  is  no  impact  on  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  CT  06360. 

Attorney  for  licensee:  Ms.  L.  M. 
Cuoco,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
Post  Office  Box  270,  Hartford,  CT 
06141-0270. 

NRC  Project  Director:  Phillip  F. 
McKee 

Northeast  Nuclear  Energy  Company,  et 
aL,  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  amendment  request:  July  7, 
1995 

Description  of  amendment  request: 
The  proposed  change  to  technical 
specification  3/4.7.6  is  being  made  to:  1) 
increase  the  allowable  control  room  air 
conditioning  (CRAC)  system  in-leakage 
from  100  cubic  feet  per  minute  (cfm)  to 
130  c&n;  2)  provide  a  more  conservative 
value  for  the  maximum  differential 
pressure  across  the  high  efficiency 
particulate  air  (HEPA)  filters  and 
charcoal  aHsorbers;  3)  clarifj'  that  when 
the  CRAC  system  is  shifted  to 
"recirculation,"  this  will  be  performed 
from  the  normal  mode;  and  4)  modify 
the  corresponding  basis  to  reflect  the 
above  changes  and  to  note  that  there  are 
certain  infrequent  situations  during 
which  the  control  room  emergency 
ventilation  system  (CREVS)  will  not 
automatically  operate. 

Basis  for  proposed  no  significant  haz- 
ards consideration  determination:  As 
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required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  (SHC),  which  is  presented 
below: 

...The  proposed  changes  do  not  involve  an 
SHC  because  the  changes  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

The  CRAC  system  in  the  recirculation 
mode  is  used  to  mitigate  the  eSects  of  an 
accident.  Surveillance  Requirement 
4.7.6.1.6.2  has  been  modified  to  clarify  that 
the  system  will  automatically  switch  from 
the  normal  mode  into  a  recirculation  mode. 
This  change  and  the  proposed  modifications 
to  the  acceptance  criterion  fsr  the  difierential 
pressure  across  the  HEPA  filters  and  charcoal 
adsorbers  and  the  increase  in  the  control 
room  in-leakage  have  no  [elffact  on  the 
probability  of  an  accident  previously 
evaluated.  The  consequences  of  the  accidents 
that  have  been  previously  evaluated  have 
been  reviewed  to  determiae  the  impact  of 
these  proposed  modifications.  The  increase 
in  the  in-leakage  will  afbct  tfae-resalts  of 
previously  generated  accident  analysis.  The 
accidents  evahiated,  namety  the  Millstone 
Unit  No.  1  MSLB  (main  steam,  line  break]  and 
LOCA  [loss-of-coolant  accident^,  Millstone 
Unit  No.  2  LOCA,  both  high  and  low  wind 
speed  case,  and  Millstone  Unit  No.  3  LOCA 
have  been  reviewed.  The  Millstone  Unit  No. 
1  LOCA  doses  to  the  Millstone  Unit  No.  2 
control  room  were  qualiutively  determined 
to  be  boimded  by  the  Millstone  Unit  No.  2 
LOCA  cases.  Therefcwe  the  Millstone  Unit 
No.  1  LOCA  was  not  performed.  The 
remaining  accidents  were  performed.  The 
resultant  doses  are  neariy  identical  to  the 
existing  doses  found  in  the  Millstone  Unit 
No.  2  Final  Safety  Analysis  Report  and  are 
all  within  the  reyilatory  limits.  To  perform 
these  revised  control  room  dose  calculations, 
NNECO  used  certain  new  assamptions  which 
NNECO  believes  better  model  the  control 
room  and  the  effecu  the  accident  will  have 
on  the  control  r«»om.  The  most  significant 
change  with  the  assumptions  is  the  use  of 
ICRP  30  in  lieu  of  Regulatory  Guide  1.109, 
Revision  1  for  iodine  dose  conversion  factors. 
The  NRC  has  used  ICRP  30  over  the  past  5 
years  for  other  applicatioas  and  its  use  in  this 
instance  is  appropriate. 

The  change  in  the  acceptance  criterioo  for 
the  differential  pressure  aooss  the  HEPA 
filter  and  charcoal  adsorbers  is  a  conservative 
modification  in  that  the  value  given  is  a  plant 
specific  value  and  will  be  more  indicative  of 
blocked  or  clogged  filters  in  actual  plant 
conditions.  These  iHt>posed  changes  do  not 
have  any  negative  impact  on  the 
consequences  of  any  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  modifications  to 
Surveillance  Requirement  4.7.6.1  will  clarify 
a  portion  of  a  surveillance  requirement  and 
will  modify  the  differential  pressure  across 
the  HEPA  filters  and  the  charcoal  adsorbers. 
These  changes  will  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  previously  evaluated.  The  increase  in  the 


allowable  control  room  in-leakage  value  fit>m 
it|s)  current  level  of  100  cfm  to  its  new  value 
of  130  c&n  also  does  not  create  the  possibility 
of  a  new  or  different  kind  of  accident.  The 
CRAC  system  is  used  to  mitigate  the 
consequences  of  an  accident. 

3.Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  modifications  do  not 
decrease  the  margin  of  safety  provided.  Using 
the  new  accident  assumptions,  the  limiting 
accidents  were  re-calculated  to  determine  the 
impact  on  the  Millstone  Unit  No.  2  control 
room.  These  values  are  similar  to  the  values 
found  in  the  Millstona  Unit  No.  2  Final 
Safety  Analysis  Report  and  the  Millstone 
Unit  No.  2  Safety  Evaluation  Report  and  are 
within  the  regulatory  limits  established  for 
the  control  room  operators.  Since  the  re- 
calculated doses  have  been  shown  to  be 
within  limits,  it  has  been  concluded  that 
there  is  no  reduction  inthe  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resource  Center, 
Three  Rivers  Commimity-Technical 
College,  Thames  Valley  Campus,  574 
New  London  Turnpike,  Norwich,  CT 
06360. 

Attorney  for  licensee:  Ms.  L.  M. 
Cuoco,  Senior  Nuclear  Coimsel, 
Northeast  Utilities  Service  Company. 
Post  Office  Box  270,  Hartford,  CT 
06141-0270. 

NRC  Project  Director:  Phillip  F. 
McKee 

Northeast  Nuclear  Energy  Company,  et 
aL.  Docket  No.  50^23,  Milktone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  amendment  request:  Jxme  8, 
1995 

Description  of  amendment  request: 
The  Millstone  Unit  No.  3  Technical 
Specification  Section  3/4.8.4.3  requires 
removal  of  electrical  power  to  the  safety 
injection  accmnulator  isolation  valves 
in  Modes  1,  2,  3,  and  4  in  order  to 
protect  the  containment  electrical 
penetrations  and  penetration 
conductors.  Bases  Section  3/4.8.4  states 
that  containment  electrical  penetrations 
and  penetration  conductors  are 
protected  by  either  deenergizing  circuits 
not  required  during  normal  plant 
operation  (Modes  1  through  4)  or  by 
demonstrating  the  operability  of 
primary  and  backup  overcurrent 
protection  circuit  breakers  during 
performance  of  periodic  surveillances.  It 
is  proposed  that  Section  3/4.8.4.3  will 
be  deleted  since  the  contfiinment 
electrical  penetration  and  penetration 


conductors  for  these  circuits  are 
protected  by  prinlary  and  backup 
penetration  circuit  breakers  which  are 
demonstrated  to  be  operable  by  periodic 
surveillance  testing. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:As 
required  by  10  CFR  50.91(a),  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  (SHC),  which  is  presented 
below: 

The  proposed  changes  do  not  involve  an 
SHC  because  the  changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  revised  Technical  Specification 
Section  3.5.1  requirements  will  provide 
guidance  to  ensure  that  power  to  the 
accumulator  isolation  valves  is  removed 
when  the  accumulators  are  required  to  be 
operable  and  will  clarify  these  requirements. 

Removal  of  the  electrical  penetration 
protection  requirements  of  Section  3/4.8.4.3 
is  justified  since  Section  3/4.8.4.1 
(Containment  Penetration  Conductor 
Overcurrent  Protective  Devices)  will  provide 
guidance  to  ensure  that  two  breakers  in  series 
protect  the  electrical  penefrations  and 
penetration  conductors  against  an 
overcurrent  condition  and  the  single  failure 
of  a  circuit  breaker.  The  two  breakers  in 
series  also  protect  the  Class  IE  buses  against 
a  variety  of  overcurrent  conditions  including 
electrical  feults  which  may  be  introduced 
due  to  the  possible  submergence  of  the 
accumulator  isolation  valves  during  a  LOCA 
[loss-of-coolant  accident]. 

Therefore,  the  propjosed  amendment  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
difiisrent  kind  of  accident  from  any  accident 
previously  evaluated. 

The  amended  Technical  Specification 
Section  3.5.1  requirements  will  provide 
guidance  to  ensure  that  the  accumulator 
isolation  valves  are  de^iergized  when  the 
accumulators  are  required  to  be  operable. 
Deletion  of  the  Technical  Specifications 
Section  3.5.1  requires  that  electrical  power  to 
the  safety  injection  accumulator  isolation 
valves  (3SIL»MV8808A.  B,  C,  D)  be  removed 
for  the  accumulators  to  be  operable.  This 
requirement  prevents  the  inadvertent  closure 
of  these  isolation  valves  which  would  block 
the  safety  function  of  the  accumulators. 
Section  4.5.1.C  requires  demonstrating 
accumulator  operability  by  "At  least  once  per 
31  days  when  the  RCS  (reactor  coolant 
system]  pressure  is  above  1000  psig  by 
verifying  that  power  to  the  isolation  valve 
operator  is  disconnected  by  removal  of  the 
breaker  from  the  circuit."  The  surveillance 
requirements  for  verifying  removal  of  power 
to  the  accumulator  isolation  valves  for 
Section  4.5.1.C  will  be  changed  to  "At  least 
once  per  31  days  when  the  RCS  pressure  is 
above  1000  psig  by  verifying  that  the 
associated  circuit  breakers  are  locked  in  a 
deenergized  position  or  removed." 
The  proposed  change  will  clarify 
requirements  for  securing  these  breakers  in 
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the  off  (tripped)  position  in  the  applicable 
modes.  In  addition,  index  page  xi  has  been 
revised  to  reflect  the  deletion  of  Section  3/ 
4.S.4.3.  Attachments  1  and  2  provide  the 
mark-up  and  refyped  pages  of  the  Millstone 
Unit  No.  3  Technical  Specifications, 
respectively  and  reflect  the  currently  issued 
version  of  die  pages. 

Millstone  Unit  No.  3  Technical 
Specifications  Section  3/4.8.4.3  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated  since  two  breakers  in 
series  protect  against  an  overcurrent 
condition  and  a  single  failure  of  a  circuit 
breaker.  The  proposed  amendment  will  not 
result  in  physical  plant  changes  and  there  are 
no  new  credible  failure  modes.  Therefore,  the 
pix>posed  amendment  will  not  create  the 
possibilify  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safefy. 

The  revised  Technical  Specification 
Section  3.5.1  will  require  that  the 
accumulator  isolation  valves  have  their 
power  deenergized  when  the  accumulators 
are  required  to  be  operable.  This  requirement 
will  maintain  accumulator  operabilify  by 
assuring  the  accimiulator  isolation  valves 
remain  open. 

The  removal  of  the  Millstone  Unit  No.  3 
Technical  Specification  Section  3/4.8.4.3  is 
safe  since  redundant  circuit  breakers  in  series 
for  the  accimiulator  isolation  valves  will 
provide  assurance  that  the  electrical 
penetration  and  penetration  conductors  are 
protected  against  overcurrent  conditions. 
This  will  provide  assurance  that  the 
oontainment  boundary  is  intact. 

The  proposed  amendment  will  not 
adversely  impact  the  physical  protective 
boundaries  (fiiel  matrix/cladding,  RCS 
pressure  boundary  and  containment)  and 
therefore  will  not  involve  a  significant 
reduction  in  a  margin  of  safefy. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Tmnpike, 
Norwich,  CT  06360. 

Attorney  for  licensee:  Ms.  L.  M. 
Cuoco,  Senior  Nuclear  Counsel, 
Northeast  UtiUties  Service  Company, 
Post  Office  Box  270,  Hartford,  CT 
06141-0270. 

NRC  Project  Director:  Phillip  F. 
McKee 

Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

'   Dateof  amendment  request:  ]\ihe  9, 
1995 


Description  of  amendment  request: 
The  proposed  amendment  relocates 
Surveillance  Requirement  4.6.6.1.d.3  for 
attaining  a  negative  pressure  in  the 
secondary  containment  to  Specification 
3.6.6.2,  Secondary  Containment.  The 
Action  Statement  of  Section  3.6.6.1  is 
revised  to  decouple  Sections  3.6.6.1  and 

3.6.6.2.  In  addition.  Definition  1.12, 
"Secondary  Containment  Boundary"  is 
deleted  and  included  in  the  Bases 
Section  3/4.6.6,  Secondary 
Containment.  Bases  Section  3/4.6.6.2, 
Secondary  Containment  is  expanded 
using  the  guidance  of  the  improved 
standard  technical  specifications  (STS) 
for  Westinghouse  plants  (NUREG-1431). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: As 
required  by  10  CFR  50.91(a),  die 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  (SHC),  which  is  presented 
below: 

The  proposed  changes  do  not  involve  an 
SHC  because  the  changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probabilify  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  to  LCO  [limiting 
condition  for  operation)  3.6.1.2,  LCO  3.6.6.1 
and  LCO  3.6.6.2  Action  Statements, 
relocation  of  Surveillance  Requirement 
4.6.6.1.d.3  to  Specification  3.6.6.2,  changes  to 
Bases  Section  3/4.6.6.1,  3/4.6.6.2,  and  3/ 

4.6.6.3,  and  deletion  of  Definition  1.12  will 
resolve  the  conflict  that  currently  exists 
between  Specifications  3.6.6.1  and  3.6.6.2. 
Specifically,  the  requirement  to  establish  and 
maintain  a  negative  pressure  in  the 
secondeuy  containment  boundary  included  in 
Specification  3.6.6.1  belongs  to  Specification 
3.6.6.2.  In  the  event  Secondary  Containment 
operabilify  is  not  maintained,  the  Action 
Statement  for  LCO  3.6.6.2  requires  that 
Secondary  Containment  operability  must  be 
restored  within  24  hours.  Twenty-four  hours 
is  a  reasonable  completion  time  considering 
the  limited  leakage  design  of  containment 
and  the  low  probability  of  a  DBA  (design 
basis  accident]  occurring  during  this  time 
period.  Therefore,  it  is  considered  that  there 
exists  no  loss  of  safety  function.  The 
proposed  changes  do  not  modify  the  LCO  or 
surveillance  acceptance  criterion,  nor  do  they 
change  the  frequency  of  the  surveillances. 
The  proposed  changes  do  not  involve  any 
physical  changes  to  the  plant,  do  not  alter  the 
way  any  structure,  system,  or  component 
functions.  Therefore,  the  structiues,  systems, 
or  comp>onents  will  perform  their  intended 
fimction  when  called  upon.  The  proposed 
changes  do  not  affect  the  probabilify  of  any 
previously  evaluated  accident.  Additionally, 
the  proposed  changes  are  consistent  with  the 
new,  improved  STS  for  Westinghouse  plants 
(NUREG-1431). 

Based  on  the  above,  the  proposed  changes 
do  not  involve  a  significant  increase  in  the 
probabilify  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibilify  of  a  new  or 
different  kind  of  accident  fit>m  any  accident 
previously  evaluated. 


The  proposed  changes  do  not  make  any 
physical  or  operational  changes  to  existing 
plant  structures,  systems,  or  components. 
The  proposed  changes  do  not  introduce  any 
new  failure  modes.  The  proposed  changes 
simply  resolve  a  conflict  which  currently 
exists  between  Specifications  3.6.6.1  and 
3.6.6.2.  Thus,  the  proposed  changes  do  not 
create  the  pKsssibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safefy. 

The  proposed  changes  do  not  have  any 
adverse  impact  on  the  accident  analyses. 
Also,  the  proposed  changes  resolve  a  conflict 
which  currently  exists  between 
Specifications  3.6.6.1  and  3.6.6.2.  The 
structures,  systems,  or  components  covered 
under  Specifications  3.6.6.1  and  3.6.6.2  will 
performed-(sic]  their  intended  safety  function 
when  called  upon. 

Based  on  the  above,  there  is  no  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resoiurces  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  CT  06360. 

Attorney  for  licensee:  Ms.  L.  M. 
Cuoco,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
Post  Office  Box  270,  Hartford,  CT 
06141-0270. 

NRC  Project  Director:  Phillip  F. 
McKee 

Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  amendment  request:  Jime  20, 
1995 

Description  of  amendment  request: 
The  proposed  amendment  relocates  the 
applicable  requirements  of  Specification 
3.6.3  for  the  main  steam  line  isolation 
valves  (MSIVs)  to  Specification  3.7.1.5, 
"Main  Steam  Line  Isolation  Valves."  In 
addition,  the  AppUcability  section  of 
Specification  3.7.1.5  is  revised  to 
indicate  that  Specification  3.7.1.5  is 
applicable  in  Mode  1  and  in  Modes  2, 
3  and  4,  except  where  all  MSIVs  are 
closed  and  deactivated  (i.e.,  in  Modes  2, 
3,  and  4,  Specification  3.7.1.5  is 
applicable  only  if  the  MSIVs  are  open). 
Also,  the  Action  Statement  for  the 
Limiting  Condition  for  Operation  (LCO) 
3.7.1.5  has  been  revised  using  the 
guidance  of  the  improved  standard 
technical  specifications  (STS)  for 
Westinghouse  plants  (NUREG-1431). 
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Basis  for  proposed  no  significant 
hazards  consideration  deteimination: As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  (SHC).  which  is  presented 
below: 

The  proposed  changes  do  not  involve  an 
SHC  because  the  changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  to  the  Applicability 
section.  Action  Statements,  and  Surveillance 
Requirements  of  Specification  3.7.1.5  and  the 
proposed  changes  to  Specification  3.6.3 
preserve  the  assimiptions  in  the  existing 
safety  analysis.  The  proposed  changes  to  the 
Applicability  Section  of  Specification  3.7.1.5 
will  require  the  MSIVs  to  be  operable  in 
Mode  1  and  in  Modes  2.  3,  and  4,  except 
when  closed  and  deactivated.  The  closure  of 
the  MSrVs  in  Modes  2,  3.  or  4  is  acceptable 
because  when  they  are  closed,  they  are 
already  performing  their  safety  function. 
Since  the  MSIV  closure  time  has  not  been 
changed,  there  is  no  adverse  impact  on  the 
accidents  previously  evaluated. 

The  proposed  changes  do  not  involve  any 
physical  changes  to  the  plant,  and  do  not 
alter  the  way  any  structure,  system,  or 
component  functions.  Therefore,  the 
proposed  changes  do  not  affect  the 
probability  of  any  previously  evaluated 
accident.  Additionally,  the  proposed  changes 
are  consistent  with  the  new,  improved  STS 
for  Westinghouse  plants  (NUREG-1431). 

Based  on  the  above,  the  proposed  changes 
do  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  do  not  make  any 
physical  changes  to  existing  plant  stnictxires. 
systems,  or  components.  When  the  MSIVs  are 
closed  and  deactivated,  they  are  already  in 
the  safe  position:  therefore,  the  proposed 
changes  do  not  introduce  a  new  foilure  mode. 
Additionally,  the  MSIV  closure  time  (i.e.. 
surveillance  acceptance  criterion)  is  not 
changed.  The  purpose  of  the  surveillance  is 
to  ensure  that  the  MSIVs  can  perform  their 
safety  function,  and  this  requirement  is 
preserved. 

Thus,  the  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  firom  any  accident  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  do  not  revise  the 
closure  time  of  the  MSFVs.  This  provides 
assurance  that  the  MSIVs  will  perform  their 
design  safety  function  to  mitigate  the 
consequences  of  an  accident.  In  addition, 
when  they  are  closed  in  Modes  2,  3,  and  4. 
they  are  already  performing  their  safety 
function.  Therefore,  there  is  no  significant 
reduction  in  the  margin  of  safety. 

The  NRC  sta^has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 


satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  CT  06360. 

Attorney  for  licensee:  Ms.  L.  M. 
Cuoco,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
Post  Office  Box  270,  Hartford.  CT 
06141-0270. 

NBC  Project  Director:  Phillip  F. 
McKee 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station.Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request:  June  26, 
1995 

Description  of  amendment  request: 
This  proposed  amendment  would  revise 
Technical  Specification  2.3  to  extend 
the  allowed  outage  time  (AOT)  from  24 
hours  to  7  days  for  an  inoperable  low- 
pressure  safety  injection  pump.  This 
amendment  request  is  a  collaborative 
effort  of  participating  Combustion 
Engineering  Owners  Group  members 
and  is  based  on  an  integrated 
assessment  of  plant  operations  and 
deterministic  and  probabilistic  analyses. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  protjability  or 
consequences  of  an  accident  previously 
evaluated. 

The  low  pressure  safety  injection  (LPSI) 
system  is  part  of  the  emergency  core  cooling 
system.  Inoperable  LPSI  components  are  not 
accident  initiators  in  any  accident  previously 
evaluated.  Therefore,  these  changes  do  not 
involve  an  increase  in  the  probability  of  an 
accident  previously  evaluated. 

The  LPSI  system  is  primarily  designed  to 
mitigate  the  consequences  of  a  large  loss  of 
coolant  accident  (LOCA).  These  proposed 
changes  do  not  affect  any  of  the  assumptions 
in  the  deterministic  LOCA  analysis.  Hence 
the  consequences  of  accidents  previously 
evaluated  do  not  change. 

In  order  to  fully  evaluate  the  LPSI  allowed 
outage  time  (AOT)  extension,  probabilistic 
safety  analysis  (PSA)  methods  were  utilized. 
The  results  of  these  analyses  show  no    ~ 
significant  increase  in  the  cm^  damage 
frequency.  As  a  result,  there  would  be  no 
significant  increase  in  the  consequences  of  an 
accident  previously  evaluated.  These 
analyses  are  detailed  in  CE  NPSD-995. 
"Combustion  Engineering  Owners  Group 
Joint  Applications  Report  for  Low  Pressure 
Safety  Injection  System  AOT  Extension." 


The  CEOG  report  reviewed  the  risk  factors 
that  are  impacted  by  extending  the  AOT  for 
a  single  LPSI  pump  from  24  hours  to  seven 
(7)  days,  and  demonstrates  that  the  increase 
in  risk  is  negligible.  In  order  to  perform  a 
more  complete  assessment  of  the  overall 
change  in  risk,  an  accounting  for  avoided 
risks  associated  with  reducing  power  and 
going  to  hot  or  cold  shutdown  was  also 
considered.  This  "transition  risk"  is 
important  in  understanding  the  trade-off 
between  the  risk  of  shutting  down  the  plant 
compared  with  restoring  a  LPSI  pump  to 
operability  while  at  power. 

In  assessing  overall  plant  risk,  the  risk 
avoided  based  on  LPSI  system  maintenance 
while  in  cold  shutdown  must  also  be 
considered.  Every  time  the  plant  is  placed  in 
cold  shutdown,  the  LPSI  system  is  required 
for  decay  heat  removal  when  in  the 
shutdown  cooling  mode  of  operation. 
Maintenance  performed  on  the  LPSI  system 
during  shutdown  cooling  operations  may  add 
to  the  risk  of  a  loss  of  shutdown  cooling 
event.  Therefore,  performing  LPSI  system 
maintenance  with  the  unit  on-line,  when  the 
LPSI  system  is  not  normally  in  demand, 
represents  a  decrease  in  shutdown  risk. 

The  CE  study  concluded  that  the  change  in 
core  damage  frequency  due  to  increasing  the 
LPSI  AOT  bom  24  hours  to  seven  (7)  days 
is  insignificant.  Additionally,  when  the 
reduction  in  transition  and  shutdown  risks 
are  considered,  it  can  be  shown  that  there  is 
an  overall  reduction  in  plant  risk.  Thus,  it  is 
the  conclusion  of  the  study  that  the  overall 
plant  impact  will  either  be  risk  beneficial  or 
risk  neutral. 

Therefore,  the  proposed  changes  would  not 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

There  will  be  no  physical  alterations  to  the 
plant  configuration,  changes  to  setpoint 
values,  or  changes  to  the  implementation  of 
setpoints  or  limits  as  a  result  of  the  proposed 
changes.  Therefore,  the  proposed  changes  do 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  fit>m  any  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

These  proposed  changes  do  not  affect  the 
limiting  conditions  for  operation  or  their 
bases  used  in  the  deterministic  analyses  to 
establish  the  margin  of  safety.  PSA 
evaluations  were  used  to  evaluate  this 
change.  These  evaluations  demonstrate  that 
the  changes  are  either  risk  neutral  or  risk 
beneficial.  These  evaluations  are  detailed  in 
CE  NPSD-995.  Therefore,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
Ucensee's  analysis  and,  based  on  this 
review,  it  appears  thatihe  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
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South  15th  Street,  Omaha,  Nebraska 
68102 

Attorney  for  licensee:  James  R. 
Curtiss,  Winston  &  Strawn,  1400  L 
Street,  N.W..  Washington,  DC  20005- 
3502 

NRC  Project  Director:  William  H. 
Bateman 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,Umt 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request:  June  27, 
1995 

Description  of  amendment  request: 
This  proposed  amendment  wovdd  revise 
Technical  Specification  2.2  on  the 
chemical  and  volume  control  system  to 
reformat,  clarify  the  requirements,  and 
be  more  consistent  with  Combustion 
Engineering  Standard  Technical 
Specifications  (STS)  as  presented  in 
"NUREG-0212,  Revision  2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination :As 
required  by  10  CFR  50.91(a),  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  proposed  changes  incorporate 
required  actions,  restrictions,  and 
surveillance  requirements  for  the  Chemical 
and  Volume  Control  System  (CVCS)  similar 
to  Combustion  Engineering  Standard 
Technical  Sp)ecifications  (NUREG-0212 
Revision  2). 

Technical  Specification  (TS)  2.2(1) 
specifies  the  requirements  for  borated  water 
sources  and  flow  paths  when  the  reactor  is 
subcritical  and  fuel  is  in  the  reactor.  In  order 
for  a  flow  path  to  he  operable,  a  charging  or 
high  pressure  safety  injection  pump  is 
required  to  be  operable  to  inject  the  boric 
acid  solution  into  the  Reactor  Coolant 
System.  Currently  this  specification  does  not 
state  any  operability  requirements  for  boric 
acid  transfer  pumps,  charging  pumps  or  high 
pressure  safety  injection  pumps.  In  addition, 
this  specification  does  not  state  any  required 
actions  to  be  taken  if  the  borated  water 
source  or  flow  path  is  not  operable. 

Therefore,  the  proposed  changes 
incorporate  requirements  for  the  CVCS 
during  shutdown  into  separate  Limiting 
Conditions  for  Operations  (LCOs)  that  will 
address  the  requirements  for  t)orated  water 
sources,  boric  acid  flow  paths,  charging 
pumps,  and  boric  acid  transfer  pumps. 

The  proposed  changes  delete  operability 
and  surveillance  requirements  for  level 
instrumentation  on  the  boric  acid  storage 
tanks.  Level  instrumentation  by  itself  does 
not  fulfill  a  safety  function.  The  proposed 
changes  will  still  require  verification  of  tank 
level. 


Additionally,  level  instrumentation  on  the 
boric  acid  storage  tanks  does  not  meet  any  of 
the  four  criteria  for  inclusion  into  Technical 
Specifications  as  presented  in  the  Final 
Policy  Statement  on  Technical  Specifications 
Improvements.  This  instrumentation  is  not 
installed  instrumentation  used  to  detect  a 
significant  degradation  of  the  RCS  boundary, 
a  design  feature  or  operating  restriction  that 
is  an  initial  condition  of  a  Design  Basis 
Accident,  a  component  that  is  part  of  the 
primary  success  p>ath  or  actuates  to  mitigate 
a  DBA,  nor  is  it  a  component  that  has  been 
shown  to  be  significant  to  public  health  and 
safety.  Therefore,  testing  and  maintenance  of 
the  level  instrumentation  will  be  controlled 
outside  of  the  TS. 

TS  2.2(3)  specifies  the  Modifications  of 
Minimum  Requirements  that  are  allowed 
during  Power  Operation.  This  specification  is 
inconsistent  with  TS  2.2(2]  which  states  the 
minimum  requirements  and  is  incomplete  as 
it  does  not  address  components  during 
Modes  3, 4,  and  5.  The  proposed  changes 
incorporates  consistent  allowed  outage  times 
for  the  various  components,  and  additional 
required  actions  for  component  inoperability 
during  Modes  4  and  5  when  fuel  is  in  the 
reactor. 

The  propwsed  changes  incorporate 
additional  operability  requirements  for  the 
CVCS  and  required  actions  to  be  taken  for 
CVCS  component  inoperability  during  Modes 
4  and  5  when  fuel  is  in  the  reactor.  The 
proposed  changes  delete  inconsistencies  and 
clarify  operability  requirements  for  the  CVCS 
whenever  the  reactor  coolant  temperature 
(Tcow)  is  greater  than  or  equal  to  210  degrees 
F,  and  ensures  that  operation  of  the  system 
is  consistent  with  its  design  bases.  The 
proposed  changes  also  revise  the  allowed 
outage  time  for  CVCS  components  from  24 
hours  to  72  hours  based  on  Standard 
Technical  Specifications.  This  change  is 
insignificant  based  on  the  FCS  plant  specific 
probabilistic  risk  assessment.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

There  will  be  no  physical  alterations  to  the 
plant  configuration,  changes  to  setpoint 
values,  or  changes  to  the  implementation  of 
setpoints  or  limits  as  a  result  of  this  proposed 
change.  No  new  modes  of  operation  are 
proposed.  Therefore,  the  propKJsed  change 
does  not  create  the  p>ossibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  incorporate 
additional  ojjerability  requirements,  delete 
inconsistencies,  and  clarify  ofierability 
requirements  for  the  CVCS  to  ensure  that 
operation  of  the  system  is  consistent  with  its 
design  bases.  Therefore,  the  projxDsed 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 


standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  VJ.  Dale  Clark  Library.  215 
South  15th  Street.  Omaha.  Nebraska 
68102 

Attorney  for  licensee:  James  R. 
Curtiss.  Winston  &  Strawn,  1400  L 
Street.  N.W.,  Washington,  DC  20005- 
3502 

NRC  Project  Director:  William  H. 
Bateman 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhonn  Station,Unit 
No.  1,  Washington  Coimty,  Nebraska 

Date  of  amendment  request:  July  11, 
1995 

Description  of  amendment  request: 
The  proposed  amendment  would  allow 
up  to  24  hours  to  restore  Safety  Injection 
Tank  (SIT)  operability  if  the  SIT  is 
inoperable  due  to  level  and/or  pressure 
outside  prescribed  limits  or  if  the 
associated  isolation  valve  is  in  other 
than  the  full  open  position.  The 
proposed  change  would  also  allow  up  to 
72  hours  to  restore  SIT  operability  if  the 
SIT  is  inoperable  due  to  boron 
concentration  outside  prescribed  limits. 

Basis  for  proposed  no  significant 
hazards  consideration  determination :As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  safety  injection  tanks  (SITs)  are 
passive  components  in  the  emergency  core 
cooling  system.  The  SITs  are  not  an  accident 
initiator  in  any  accident  previously 
evaluated.  Therefore,  this  change  does  not 
involve  an  increase  in  the  probability  of  an 
accident  previously  evaluated. 

SITs  were  designed  to  mitigate  the 
consequences  of  a  loss  of  coolant  accident 
(LOCA).  These  proposed  changes  do  not 
affect  any  of  the  assumptions  used  in 
deterministic  LOCA  analysis.  Hence  the 
consequences  of  accidents  previously 
evaluated  do  not  change. 

In  order  to  fully  evaluate  the  affect  of  the 
SIT  allowable  outage  time  (AOT)  extension, 
probabilistic  safety  analysis  (PSA)  methods 
were  utilized.  The  results  of  these  analyses 
show  no  significant  increase  in  the  core 
damage  frequency.  As  a  result,  there  would 
be  no  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated.  These  analyses  are  detailed  in  CE 
NPSD-994,  "Combustion  Engineering  Owners 
Group  Joint  Applications  Report  for  Safety 
Injection  Tank  AOT/STI  Extension." 

The  AOT  extension  based  upon  boron 
concentration  outside  the  prescribed  limits 
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does  not  involve  a  significant  increase  in  the 
consequences  of  an  accident  as  evaluated  and 
approved  by  the  NfRC  in  NUREG-1432, 
"Standard  Technical  Specifications  for 
Combustion  Engineering  Plants."  This 
proposed  change  is  applicable  to  FCS. 

Therefore,  the  prop<Med  changes  would  not 
increase  the  probability  or  consequences  of 
any  accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

There  will  be  no  physical  alterations  to  the 
plant  configuration,  changes  to  setpoint 
values,  or  changes  to  the  implementation  of 
setpoints  or  limits  as  a  result  of  these 
proposed  changes.  Therefore,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  do  not  aSect  the 
limiting  conditions  for  operation  or  their 
bases  that  are  used  in  the  deterministic 
analyses  to  establish  the  margin  of  safety. 
PSA  evaluabons  were  used  to  evaluate  these 
changes.  These  evaluations  demonstrated 
that  the  changes  are  either  risk  neutral  or  risk 
beneficial.  These  evaluations  are  detailed  in 
CE  NPSD-994.  Therefore,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  l>ased  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library.  215 
South  15th  Street,  Omaha,  Nebraska 
68102 

Attorney  for  licensee:  James  R. 
Curtiss.  Winston  &  Strawn,  1400  L 
Street,  N.W.,  Washington,  DC  20005- 
3502 

NRC  Project  Director:  William  H. 
Bateman 

Philadelphia  Electric  Company,  Docket 
No.  50-353,  Limerick  Generating 
Station,  Unit  2,  Montgomery  County, 
Pennsylvania 

Date  of  amendment  request:  Jime  23, 
1995 

Description  of  amendment  request: 
This  Technical  Specifications  (TS) 
Change  Request  involves  a  one-time 
(i.e.,  temporary]  change  affecting  the 
Allowed  Outage  Time  (AOT)  for  the 
Emergency  Service  Water  (ESW) 
System;  Residual  Heat  Removal  Service 
Water  (RHRSW)  System;  the 
Suppression  Pool  CooUng,  the 
Suppression  Pool  Spray,  and  Low 
Pressure  Coolant  Injection  (LPCI)  modes  • 
of  the  Residual  Heat  Removal  (RHR) 
System;  and  Core  Spray  System  to  be 


extended  fit)m  3  and  7  days  to  14  days 
diuing  the  Limerick  Generating  Station 
(LGS),  Unit  1,  sixth  refueUng  outage 
scheduled  to  begin  January,  1996.  This 
proposed  extended  AOT  will  allow 
adequate  time  to  install  isolation  valves 
and  cross-ties  on  the  ESW  and  RHRSW 
Systems  to  facititate  future  inspections 
or  maintenance. 

Basis  for  proposed  no  significant 
hazards  consideration  determination's 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  aiialysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  Technical  Specifications 
changes  do  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  one-time  TS  changes  will 
not  increase  the  probability  of  an  accident 
since  it  will  only  extend  the  time  period  that 
the  'A'  ESW  and  RHRSW  loops  and  the 
affected  equipment  can  be  out-of-service.  The 
extension  of  the  time  duration  that  certain 
equipment  is  out-of-service  has  no  direct 
physical  impact  on  the  plant.  The  proposed 
inoperable  systems  are  normally  in  a  standby 
mode  while  the  unit  is  in  OPCON  1  or  2  and 
are  not  directly  supporting  plant  operation. 
Therefore,  they  can  have  no  impact  on  the 
plant  that  would  make  an  accident  more 
likely  to  occur  due  to  their  inoperability. 

During  transients  or  events  which  require 
these  systems  to  be  operating,  there  is 
sufficient  capacity  in  the  operable  loops  to 
support  plant  operation  or  shutdown,  in-so- 
much  that  failures  that  are  accident  initiators 
will  not  occur  more  frequently  than 
previously  postulated. 

In  addition,  the  consequences  of  an 
accident  previously  evaluated  in  the  SAR 
(Safety  Analysis  Report]  will  not  be 
increased.  With  the  'A'  loops  of  ESW  and 
RHRSW  inoperable,  a  known  quantity  of 
equipment  is  either  inoperable  or  the 
equipment  is  not  fully  capable  of  fulfilling  its 
design  function  under  all  design  conditions 
due  to  certain  support  systems  not  being 
operable.  Based  on  the  support  functions  of 
the  ESW  and  RHRSW  systems,  a  review  of 
the  plant  was  performed  to  determine  the 
impacts  that  the  inoperable  ESW  and 
RHRSW  'A'  loops  would  have  on  other 
systems.  The  impacts  were  identified  for 
each  system,  as  discussed  in  the  preceding 
Safety  Assessment,  and  it  was  determined 
whether  there  were  any  adverse  affects  on  the 
systems.  It  was  then  determined  how  the 
adverse  affects  would  impact  each  system's 
design  basis  and  overall  plant  safety.  The 
consequences  of  any  postulated  accidents 
occurring  on  Unit  2  during  this  AOT 
extension  was  found  to  be  bounded  by  the 
previous  analyses  as  described  in  the  SAR. 

The  existing  AOTs  limit  the  amount  of 
time  that  the  plant  can  operate  with  certain 
equipment  inoperable,  where  single  failure 
criteria  is  still  met.  The  minimum  equipment 
required  to  mitigate  the  consequences  of  an 
accident  and/or  safely  shutdown  the  plant 
will  be  operable  or  the  plant  will  be 
shutdown.  Therefore,  by  extending  certain 


AOTs  and  extending  the  assumptions 
concerning  the  combinations  of  events  and 
single  failures  for  the  longer  duration  of  each 
extended  AOT,  we  conclude,  based  on  the 
evaluations  above,  that  at  least  the  minimum 
equipment  required  to  mitigate  the 
consequences  of  an  accident  and/or  safely 
shutdown  the  plant  will  still  be  operable 
during  the  extended  AOT.  Therefore,  the 
consequences  of  an  accident  previously 
evaluated  in  the  SAR  will  not  be  increased. 

Therefore,  these  proposed  one-time  TS 
changes  will  not  result  in  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  diffarent  kind  of 
accident  from  any  accident  previous^ 
evaluated. 

The  proposed  one-time  TS  changes  will 
not  create  the  possibility  of  a  different  type 
of  accident  since  it  will  only  extend  the  time 
period  that  the  'A'  ESW  and  RHRSW  loops 
and  the  affected  equipment  can  be  out-of- 
service.  The  extensfon  of  the  time  divation 
that  certain  equipment  is  out-of-service  has 
no  direct  physical  impact  on  the  plant  and 
does  not  create  any  new  accident  initiators. 
The  systems  involved  are  either  accident 
mitigation  systems,  safe  shutdown  systems  or 
systems  that  support  plant  operation.  All  of 
the  possible  impacts  that  the  inoperable 
equipment  may  have  on  its  supported 
systems  were  previously  analyzed  in  the  SAR 
and  are  the  basis  for  the  present  TS  ACTION 
statements  and  AOTs.  The  impact  of 
inoperable  support  systems  for  a  given  time 
duration  was  previously  evaluated  and  any 
accident  initiators  created  by  the  inoperable 
systems  was  evaluated.  The  lengthening  of 
the  time  duration  does  not  create  any 
additional  accident  initiators  for  the  plant. 

Therefore,  the  proposed  one-time  TS 
changes  will  not  create  the  possibility  of  a 
new  or  different  type  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  ESW  and  RHRSW  systems  and  their 
supported  systems  are  designed  with 
sufficient  independence  and  redundancy 
such  that  the  removal  from  service  of  a 
component/subsystem  will  not  prevent  the 
systems  from  performing  their  required  safety 
functions.  Since  removal  of  an  ESW  and  a 
RHRSW  loop  bxyia  service  with  one  unit  in 
operation  and  the  other  unit  in  a  refueling 
outage  is  allowed  by  the  current  Technical 
Specifications,  then  the  concern  is  the 
reduced  margin  of  safety  incurred  by 
extending  the  affected  AOTs. 

The  present  ESW  and  RHRSW  AOT  limits 
were  set  to  ensure  that  sufBcient  safety- 
related  equipment  is  available  for  res{>onse  to 
all  accident  conditions  and  that  sufficient 
decay  heat  removal  capability  is  available  for 
a  LOCA/LOOP  [Loss-of-Coolant  Accident/ 
Loss-of-Offsite  Power]  on  one  unit  and 
simultaneous  safe  shutdown  of  the  other 
unit.  A  slight  reduction  in  the  margin  of 
safety  is  incurred  during  the  proposed 
extended  AOT  due  to  the  increased  risk  that 
an  event  could  occur  in  a  fourteen  day  period 
versus  a  three  or  seven  day  period.  This 
increased  risk  is  judged  to  be  minimal  due 
to  the  low  probability  of  an  event  occurring 
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during  the  extended  AOT  and  based  on  the 
following  discussion  of  minimum  ECCS 
(Emergency  Core  Cooling  System]/decay  heat 
removal  requirements. 

The  reduction  in  the  margin  of  safety  is  not 
significant  since  the  remaining  operable 
EOCS  equipment  is  adequate  to  mitigate  the 
consequences  of  any  accident.  This 
conclusion  is  based  on  the  information 
contained  in  the  UFSAR  [Updated  Final 
SAR]  reference  documents  NEDO-24708A 
and  NEDC-30936-A.  These  documents 
describe  the  minimum  requirements  to 
successfully  terminate  a  transient  or  LOCA  ' 
initiating  event  (with  scram),  assuming 
multiple  foilures  with  realistic  conditions 
were  used  to  justify  certain  TS  AOTs  per 
UFSAR  sections  6.3.1.1.2.0  and  6.3.3.1.  The 
minimimi  requirements  for  short  term 
response  to  an  accident  would  be  either  one 
LPCI  pump  or  one  Core  Spray  loop  in 
conjunction  with  ADS  [Automatic 
Depressurization  System],  which  would  be 
adequate  to  re-flood  the  vessel  and  maintain 
core  cooling  sufficient  to  preclude  fuel 
damage.  For  long  term  response,  the 
minimimi  requirements  would  be  one  loop  of 
RHR  for  decay  heat  removal,  along  with 
amther  low  pressure  ECCS  loop.  These 
minimum  requirements  will  be  met  since 
implementation  of  the  proposed  TS  changes 
will  require  the  operability  of  HPQ  (High 
Pressure  Coolant  Injection],  ADS,  two  LPQ 
subsystems  (or  one  LPQ  subsystem  and  one 
RHR  subsystem  during  decay  heat  removal) 
and  one  Core  Spray  subsystem  be  maintained 
during  the  14  day  period.  A  Special 
Procedure  will  be  written  to  ensure  the 
operability  of  specified  components  and  that 
other  appropriate  compensatory  measures  are 
implemented. 

Compensatory  measures  will  be  taken  prior 
to  or  during  the  proposed  extended  AOT  for 
those  fire  regions  that  rely  on  one  or  more 
safe  shutdown  methods  which  would  all  be 
unable  to  safely  shutdown  the  plant  with 
inoperable  loops  of  the  ESW  and  RHRSW 
systems  or  the  inoperable  systems  that  ESW 
or  RHRSW  support.  These  compensatory 
measures  will  offset  the  increased  risk  of  a 
fire  event  occurring  in  the  vulnerable  areas, 
during  the  fourteen  day  versus  three  day 
AOT  period.  Therefore,  the  proposed 
extended  AOT  does  not  adversely  affect  the 
approved  level  of  fire  protection  as  described 
in  UFSAR  Appendix  9A  (Fire  Protection 
Evaluation  Report). 

A  Special  Procedure  will  be  written  to 
administratively  control  the  requirement  to 
maintain  the  operability  of  si>ecified 
components  and  implementation  of  any 
appropriate  compensatory  measures  which 
are  deemed  necessary  during  the  proposed 
AOT.  In  addition,  operations  personnel  are 
fully  qualified  by  normal  periodic  training  to 
respond  to  and  mitigate  a  Design  Basis 
Accident,  including  the  actions  needed  to 
ensure  decay  heat  removal  while  LGS  Unit  1 
and  Unit  2  are  in  the  operational 
configurations  described  within  this 
submittal.  Accordingly,  procedures  are 
already  in  place  that  cover  safe  plant 
shutdown  and  decay  heat  removal  for 
situations  applicable  to  those  in  the  proposed 
AOTs. 

A  Probabilistic  Safety  Assessment  (PSA) 
Study  was  performed  for  an  ESW  and 


RHRSW  loop  being  out-of-service  for  14  days 
on  an  operating  unit.  The  Core  Damage 
Frequency  (CDF)  increased  by  3.14xlO-». 
from  5.11x10-*  /reactor-year  to  8.25x10^/ 
reactor-year.  In  absolute  terms,  this  is  not  a 
significant  increase  in  risk.  In  addition,  the 
modifications  to  be  installed  during  this 
proposed  extended  AOT  will  allow  for  future 
maintenance  and  inspections  to  be  performed 
on  the  ESW  and  RHRSW  loops  without 
removing  an  entire  loop  from  service,  which 
will  reduce  risk  in  the  future.  For  example, 
if  the  ESW  loop  unavailability,  due  to  testing 
or  maintenance,  is  reduced  by  half,  the  CDF 
will  decrease  by  more  than  four  percent.  It 
will  also  minimize  the  potential  need  for 
future  AOT  extensions  on  these  systems. 

Therefore,  the  implementation  of  the 
proposed  one-time  TS  changes  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pottstown  F*ublic  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Attorney  for  licensee:  J.  W  Durham, 
Sr.,  Esquire,  Sr.  V.  P.  and  General 
Coimsel,  Philadelphia  Electric 
Company,  2301  Market  Street, 
Philadelphia,  Pennsylvania  19101 
NRC  Project  Director:  John  F  Stolz 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  amendment  request: 
September  29, 1994 

Description  of  amendment  request: 
The  proposed  Technical  Specification 
changes  represent  revisions  to  Sections 
3/4.3.7.2  "Seismic  Monitoring 
Instrumentation"  and  3/4.3.7.3 
"Meteorological  Instnunentation."  The 
proposed  revisions  remove  the 
requirements  from  the  Technical 
Specifications  and  relocates  the 
appropriate  descriptive  information  and 
testing  requirements  to  the  Hope  Creek 
Updated  Final  Safety  Analysis  Report 
(UFSAR). 

Basis  for  proposed  no  significant 
hazards  consideration  determi nation :A.s 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  changes  involve  no 
hardware  changes,  no  changes  to  the 


operation  of  any  systems  or  compxments.  and 
no  changes  to  existing  structures.  Neither  the 
relocation  of  the  seismic/meteorological 
specifications  to  the  UFSAR  nor  the 
elimination  of  the  Special  Report 
requirements  represent  changes  that  affect 
plant  safety  or  alter  existing  accident 
analyses. 

2.  Will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  changes  are  procedural  in 
nature  concerning  the  operability  and 
surveillance  of  instrumentation  that  are  not 
safety  related  and  will  not  impact  the 
operation  of  any  plant  safety  related 
component  or  equipment.  Therefore,  these 
changes  will  not  create  a  new  or  unevaluated 
accident  or  operating  condition. 

3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

In  accordance  with  the  guidance  provided 
by  the  NRC  regarding  the  improvement  of 
Technical  Specifications,  SECY-93-067,  the 
prof)osed  changes  relocate  the  seismic  and 
meteorological  instrumentation  portions  of 
the  Technical  Specifications,  with  the 
exception  of  the  Special  Report  requirements, 
to  the  UFSAR.  These  instruments  are  not 
safety  related  and  do  not  have  any  associated 
safety  margins  which  could  be  affected  by 
this  change. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Peimsville  Public  Library,  190 
S.  Broadway,  Peimsville,  New  Jersey 
08070 

Attorney  for  licensee:  M.  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawn,  1400  L  Street,  NW.. 
Washington,  DC  20005-3502 

NRC  Project  Director:  John  F.  Stolz 

Public  Service  Electric  &  Gas  Company. 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  amendment  request: 
November  23, 1994 

Description  of  amendment  request: 
The  proposed  changes  to  the  Technical 
Specifications  (TSs)  would  revise  TS 
4.8.2.1.  "Electrical  Power  Systems  D.  C. 
SouLTces,  Siuveillance  Requirements," 
and  associated  Bases  Section  B  3/4.8.2. 
The  proposed  changes  would  (1) 
increase  the  terminal  voltage  acceptance 
criteria  for  the  battery  discharge  test 
from  106  to  108  VDC,  (2)  delete  a  "one 
time  only"  test  that  is  no  longer 
applicable,  (3)  delete  the  battery  load 
profile  from  the  TS,  and  (4)  revise  TS 
Table  4.8.2.1-1,  "Battery  Surveillance 
Requirements,"  to  agree  more  closely 
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with  the  BWR4  Standard  Technical 
Specification  fonnat. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

< 

....mil  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  changes  restore  the 
conservatism  to  the  battery  voltage 
requirements  by  raising  the  minimum 
acceptable  terminal  voltage  for  the  125  VDC 
system  in  order  to  support  projier  operation 
of  the  connected  loads.  This  change  will 
cause  no  change  in  the  probability  of  any 
accident  and  will,  by  providing  increased 
support  for  connected  loads,  provide 
assurance  [that]  the  consequences  of 
previously  evaluated  accidents  remain 
within  limits.  Removal  of  the  load  profile 
table  does  not  affect  the  surveillance  test 
loading  which  is  contained  in  the  station 
procedures.  The  (*)  footnote  deletion  is 
purely  editorial  and  has  no  safety  bearing. 
Table  changes  agree  with  the  format  and 
wording  of  the  improved  BWR4  Standard 
Technical  Specifications. 

2.. ..will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated. 

The  revision  of  the  battery  sizing 
calculations  did  not  change  the  design  base 
requirement  to  supply  the  designed  load  for 
a  duty  cycle  of  4-hours.  The  proposed  change 
to  the  minimum  acceptable  battery  terminal 
voltage  for  the  125  VDC  system  ensures 
proper  voltages  at  the  battery  loads.  No  other 
changes  to  the  physical  plant  or  to  the 
manner  in  which  it  is  ofterated  are  caused  by 
the  proposed  amendment;  therefore,  there  is 
no  new  or  different  liind  of  accident  created 
by  this  change. 

3.. ..will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  revision  of  the  battery  sizing 
calculations  did  not  change  the  design  base 
requirement  to  supply  the  designed  load  for 
a  duty  cycle  of  4-hours;  however,  battery 
capacity  sizing  parameter  of  end  cell  voltage 
was  changed  to  a  more  conservative  value  to 
account  for  minimum  load  voltage 
requirements.  Load  profiles  for  these 
batteries  were  slightly  modified  to 
incorporate  more  precise  yet  conservative 
load  current  values.  These  batteries  were 
evaluated  using  a  25%  additional  capacity 
margin  for  aging  as  required  by  IEEE-450.  In 
addition,  the  batteries  have  a  design  mai^gin 
of  5  to  10%  for  load  growth  and/or  less  than 
optimum  operating  condition  of  the  battery; 
thereby,  maintaining  safety  margins. 
Additionally,  changes  are  comparable  to  the 
format  and  ACTIONS  of  the  improved  BWR4 
STS.  Permitting  31  days  to  restore  a  battery 
to  within  CATEGORY  A  and/or  B  limits  per 
the  improved  BWR4  STS  does  not  involve  a 
reduction  in  any  margin  of  safety  since  the 
battery,  in  Category  C,  remains  operable,  as 
discussed  in  the  BASES. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 


review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  New  Jersey 
08070 

Attorney  for  licensee:  M.  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawn,  1400  L  Street,  NW., 
Washington,  DC  20005-3502 

NRC  Project  Director:  John  F.  Stolz 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  Comity,  New 
Jersey 

Date  of  amendment  request: 
November  28,  1994 

Description  of  amendment  request: 
The  proposed  Technical  Specification 
(TS)  revisions  provide  as  follows:  (1) 
The  setpoints  and  allowable  values  for 
the  Average  Power  Range  Monitor 
(APRM)  flow-biased  upscale  scram/ 
control  rod  block  would  be  modified  to 
improve  operating  margin  in  the 
Extended  Load  Line  Limit  Analysis 
(ELLLA)  region;  (2)  The  proposed 
changes  to  the  Rod  Block  Monitor 
(RBM)  trip  fimction  would  transfer 
control  of  the  setpoint  and  allowable 
value  for  the  RBM  -  upscale  rod  block 
to  the  Core  Operating  Limits  Report 
(COLR);  (3)  For  the  Reactor  Coolant 
System  (RCS)  recirculation  flow  upscale 
trip  fimction,  the  proposed  changes 
would  revise  the  trip  setpoint  and 
allowable  value  to  reflect  105%  of  rated 
core  flow. 

Basis  for  proposed  no  significant 
hazards  consideration  determination  Jis 
required  by  10  CFR  50.91(a),  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

A.  Changes  to  APRM  Flow-Biased  Scram/ 
Control  Rod  Block 

The  proposed  changes  to  the  Average 
Power  Range  Monitor  (APRM)  flow-biased 
scram/control  rod  block  setpoints  and 
allowable  values  were  evaluated  using  NRC 
approved  procedures  and  methods.  The 
results  of  this  evaluation  are  demonstrated  in 
NEDC-31487.  Application  of  this  change  in 
APRM  flow-biased  scram/control  rod  block 
setpoints  and  allowable  values  to  Reload  5/ 
Cycle  6  is  confirmed  in  General  Electric 
Document  No.  23A7219. 

Analysis  presented  in  NEDC-31487 
demonstrate  that  performance  in  the  ELLLA 
region  is  within  design  limits  for 
overpressure  protection,  stability,  loss-of- 
coolant,  containment,  reactor  internals,  flow- 


induced  vibration,  and  reactor  internal 
pressure  difference.  Impact  of  ELLLA 
operation  on  anticipated  transients  without 
scram  is  evaluated  in  Section  7.6.1.7.2  of  the 
UFSAR.  Application  of  ELLLA  region 
extension  to  Reload  5/Cycle  6  has  been 
confirmed  in  GE  Document  No.  23A7219. 
Because  operation  with  the  APRM  flow- 
biased  scram/control  rod  block  setpoints  and 
allowable  values  is  within  the  bases  reviewed 
and  approved  by  the  NRC  in  the  UFSAR 
[Updated  Final  Safety  Analysis  Report],  this 
change  does  not  significantly  increase  the 
possibility  or  consequences  of  an  accident 
previously  evaluated. 

B.  Transfer  of  RBM  Setpoint  Control  to  the 
COLR 

The  propKJsed  changes  would  transfer 
control  of  the  setpoint  and  allowable  value 
for  the  rod  block  monitor  (RBM)  -  Upscale 
rod  block  to  the  Core  Operating  Limits  Report 
(COLR).  Technical  Specification  6.».1.9, 
"Core  Operating  Limits  Report,"  requires  that 
the  analytical  methods  used  to  determine 
core  operating  limits  be  those  previously 
reviewed  and  approved  by  the  NRC  and  that 
the  core  operating  limits  be  determined  such 
that  all  applicable  limits  of  the  safety 
analysis  are  met. 

The  setpoint  and  allowable  value 
incorporate  a  controlling  value  which  will  be 
specified  in  the  COLR  and  noted  as  such  by 
reference  in  the  Technical  Specifications. 
Therefore,  the  setpoint  and  allowable  value 
would  continue  to  be  controlled  in  a  manner 
that  would  ensure  that  safety  analysis  limits 
are  met  and  implementation  of  the  proposed 
changes  would  not  reduce  the  level  of 
assurance  provided  by  the  existing  Technical 
S{}ecifications.  Based  upon  the  above 
information,  we  conclude  that 
implementation  of  the  proposed  change 
would  not  significantly  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

C.  RCS  Recirculation  Flow  Revisions 
The  original  analysis  used  to  supfwrt 

operation  up  to  105%  of  rated  core  flow  is 
contained  in  NEDC-31487.  NEDC-31487 
addresses  the  full  range  of  transient  and 
accident  events  associated  with  operation  up 
to  105%  of  rated  core  flow.  The  affects  of 
operation  with  the  revised  RCS  recirculation 
flow  upscale  trip  setpoint  and  allowable 
value  are  bounded  by  the  analysis  presented 
in  NEDC-31487. 

In  addition,  cycle  sjaecific  analysis 
performed  for  Reload  5/Cycle  6,  have 
incorporated  the  assumption  of  operation  up 
to  105%  of  rated  core  flow  and  have 
confirmed  that  operation  is  within  allowable 
design  limits. 

Based  on  the  above  information,  we 
conclude  that  the  proposed  chsmge  would 
not  significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Would  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  fi-om 
any  accident  previously  evaluated. 

A.  Changes  to  APRM  Flow-Biased  Scram/ 
Control  Rod  Block 

The  proposed  changes  to  the  APRM  flow- 
biased  scram/control  rod  block  setpoints  and 
allowable  values  would  not  alter  the  function 
of  the  APRM  system  nor  involve  any  type  of 
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plant  modification.  In  addition,  operation 
with  the  revised  APRM  fiow-biased  scram/ 
control  rod  block  setpoints  and  allowable 
values  would  not  create  any  new  operating 
modes,  accident  scenarios,  equipment  failure 
modes,  or  fission  product  release  paths. 
Based  upon  the  above  infonnation,  we 
conclude  that  the  proposed  changes  would 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 


4iT, 


.Transfer  of  RBM  Setpoint  Control  to  the 
CdLR 

The  proposed  transfer  of  control  of  the 
RBM  setpoint  and  allowable  value  to  the 
COLR  would  not  alter  the  function  of  the 
RBM  system  nor  involve  any  type  of  plant 
modification.  In  addition,  operation  with  the 
revised  setpoint  and  allowable  value  would 
not  create  any  new  operating  modes,  accident 
scenarios,  equipment  failure  modes,  or 
fission  product  release  paths.  Based  upon  the 
above  information,  we  conclude  that  the 
proposed  changes  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

C.  RCS  Recirculation  Flow  Revisions 

The  proposed  changes  would  not  alter  the 
function  of  the  RCS  recirculation  flow 
upxcale  trip  function  nor  involve  any  type  of 
plant  modification.  In  addition,  operation 
with  the  revised  RCS  recirculation  flow 
upscale  trip  setpoint  and  allowable  value 
would  not  create  any  new  operating  modes, 
accident  scenarios,  equipment  failure  modes, 
or  fission  product  release  paths.  Based  upon 
the  above  information,  we  conclude  that  the 
proposed  changes  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

A.  Changes  to  APRM  Flow-Biased  Scram/ 
Control  Rod  Block 

The  Bases  for  Hope  Creek  Technical 
Specification  2.2.1  state  that  the  APRM 
setpoints  were  selected  to  provide  adequate 
maigin  for  the  safety  limits  while  allowing 
operating  margins  that  reduce  the  possibility 
of  unnecessary  shutdowns. 

The  proposed  changes  would  ensure  that 
these  objectives  are  met.  The  Minimum 
Critical  Power  Ratio  (MCPR)  operating  limit 
specified  in  the  Hope  Creek  COLR  was 
determined  using  the  APRM  flow-biased 
scram/control  rod  block  setpoints  and 
allowable  values  proposed  in  this 
amendment  application  and  has  been  chosen 
to  ensure  that  the  cladding  safety  limit  would 
not  be  violated  during  normal  plant 
operations  and  anticipated  transients.  Since 
the  operating  limit  MCPR  is  chosen  such  that 
the  cladding  safety  limit  is  maintained, 
adequate  margins  for  the  safety  limits  are 
ensured.  The  proposed  changes  would  also 
serve  to  ensure  that  the  objective  of  avoiding 
unnecessary  shutdowns  is  met  by  furnishing 
greater  margin  between  the  operating 
envelope  and  the  setpoint  at  lower  flows. 

Based  on  the  above  information,  we 
conclude  that  the  proposed  changes  would 
not  significantly  reduce  a  margin  of  safety. 


B.  Transfer  of  RBM  Setpxjint  Control  to  the 
COLR 

The  proposed  transfer  of  control  of  the 
RBM  setpoint  and  allowable  value  to  the 
COLR  would  not  affect  the  methodology  for 
establishing  the  core  operating  limits.  The 
setpoint  and  allowable  value  are  modified  to 
incorp>orate  a  controlling  value  which  will  be 
included  in  the  COLR  and  indicated  as  such 
by  reference  in  the  Technical  Specifications. 
Therefore,  the  setpoint  and  allowable  value 
would  continue  to  be  controlled  in  a  manner 
that  would  ensiu«  that  safety  analysis  limits 
are  met.  We  conclude  that  implementation  of 
the  proposed  changes  would  not  significantly 
reduce  a  margin  of  safety. 

C.  RCS  Recirculation  Flow  Revisions 
The  HCGS  was  licensed  to  operate  up  to 

105%  of  rated  core  flow  as  part  of 
Amendment  15.  The  analysis  used  to  justify 
operation  up  to  105%  of  rated  core  flow  is 
contained  in  NEDC-31487.  NEDC-31487 
addresses  the  full  range  of  transient  and 
accident  events  associated  with  o{>eration  up 
to  105%  of  rated  core  flow.  The  affects  of 
operation  with  the  revised  RCS  recirculation 
flow  upscale  trip  setpoint  and  allowable 
value  are  bounded  by  the  analysis  presented 
in  NEDC-31487. 

In  addition,  cycle  sp>ecific  analysis 
performed  for  Reload  5/Cycle  6,  have 
incorporated  the  assumptions  of  operation  up 
to  105%  of  rated  core  flow  and  have 
confirmed  that  op>eration  is  within  allowable 
design  limits. 

Based  on  the  above  information,  we 
conclude  that  the  proposed  changes  would 
not  significantly  reduce  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,190 
S.  Broadway,  Pennsville,  New  Jersey 
08070 

Attorney  for  licensee:  M.  J. 
Wetterhahn,  Esquire,  Winston  and  ■ 
Stravra,  1400  L  Street,  NW., 
Washington,  DC  20005-3502 

NRC  Project  Director:  John  F.  Stolz 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  amendment  request:  January 
11. 1995 

Description  of  amendment  request: 
The  proposed  Technical  Specification 
(TS)  revision  provides  changes  to  TS 
Section  3/4.3.8  "Turbine  Overspeed 
Protection  System."  The  proposed 
revision  removes  these  requirements 
from  the  TS  and  relocates  the  Bases  to 
the  Hope  Creek  Updated  Final  Safety 
Analysis  Report  (UFS/VR)  and  the 
Surveillance  Requirements  to  the 
applicable  surveillance  procedures.  The 


Limiting  Conditions  for  Operation 
(LCOs)  would  be  eUminated. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:As 
required  by  10  CFR  50.91(a).  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proi>osed  changes  involve  no 
hardware  changes,  no  changes  to  existing 
structures,  and  no  changes  to  the  opieration 
of  any  systems  or  components.  Specifically, 
the  deletion  of  the  LCO's  by  this  submittal 
will  not  alter  established  turbine  overspeed 
protection  system  op>eration.  Procedural 
guidance  will  be  provided  in  the  event  of  an 
inoperable  control,  stop,  or  intermediate 
valve  to  place  the  system  in  a  safe  condition. 
The  relocation  of  this  sp>ecification  to  the 
UFSAR  and  surveillance  procedures  will 
continue  to  ensure  that  the  probability  of 
unacceptable  damage  to  safety-related 
structures,  systems,  and  components  from 
turbine  missiles  remains  acceptably  low. 
Relocation  of  this  spwcification's  Bases  and 
Surveillance  Requirements  to  the  UFSAR  and 
surveillance  procedures,  respectively,  and 
the  deletion  of  the  LCO's  represents  changes 
that  do  not  affect  plant  safety  and  do  not-  alter 
existing  accident  analyses. 

2.  Will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  changes  are  procedural  in 
nature  concerning  the  location  of  the 
descriptive  information  and  surveillance 
requirements  for  the  turbine  overspeed 
protection  system.  Removing  these 
specifications  from  the  Technical 
Sp)ecifications  and  placing  them  in  the 
UFSAR  and  surveillance  procedures  will  not 
alter  the  op>eration  of  the  turbine  overspjeed 
protection  system  or  its  ability  to  pjerform  its 
intended  function.  Procedural  guidance  will 
be  provided  to  assist  in  placing  the  system 
in  a  safe  condition  while  maintenance  and 
testing  of  this  system  will  continue  in 
accordance  with  the  turbine  manufecturers 
recommendations  taking  into  consideration 
plant  opterating  experience  and  ASME 
guidance.  Therefore,  these  changes  will  not 
create  a  new  or  unevaluated  accident  or 
op>erating  condition. 

3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  proposed  changes  relocate  the  Turbine 
Overspeed  Protection  System  portion  of  the 
Technical  Specifications  to  the  UFSAR  and 
surveillance  procedures  in  accordance  with 
guidance  provided  by  the  NRC  Final  Policy 
Statement  regarding  the  improvement  of 
Technical  Spwcifications.  The  requirements 
that  will  reside  in  the  UFSAR  for  the  turbine 
overspeed  protection  System  will  ensure  that 
the  system  remains  capable  of  protecting 
against  excessive  tiu^bine  overspeed. 
Therefore,  the  proposed  changes  will  not 
involve  a  significant  reduction  in  any 
margins  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
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review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  New  Jersey 
08070 

Attorney  for  licensee:  M.  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawn,  1400  L  Street,  NW., 
Washington,  DC  20005-3502 

NRC  Project  Director:  John  F.  Stolz 

Public  Service  Electric  ft  Gas  Company, 
Docket  No.  50-354,  Rapt  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  amendment  reguest;  January 
20, 1995 

Description  of  amendment  request: 
The  proposed  Technical  Specification 
(TS)  revision  represents  changes  to  TS 
Section  3/4.11.2.6  "Explosive  Gas 
Mixture,"  TS  Table  3.3.7.11-1 
"Radioactive  Gaseous  Effluent 
Monitoring-Instrumentation,"  and  TS 
Table  4.3.7.11-1  "Radioactive  Gaseous 
Effluent  Monitoring  Instrumentation 
Surveillance  Requirements."  The 
proposed  revision  would  remove  these 
TS  firom  the  Technical  Specifications 
and  relocate  the  Bases  to  the  Hope  Creek 
Updated  Final  Safety  Analysis  Report 
(UFSAR)  and  the  Surveillance 
Requirements  to  the  applicable 
surveillance  procedures.  The  T.imitiiig 
Conditions  for  Operation  (LCOs)  woidd 
be  eliminated. 

Basis  for  proposed  no  significant 
hazards  consideration  determinationJis 
mqvdred  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an^ 
accident  previously  evaluated. 

The  proposed  changes  involve  no 
hardware  changes,  no  changes  to  the 
ojieration  ofany  systems  or  components,  and 
no  changes  to  existing  structuns.  The 
relocation  of  this  specification  to  the  UFSAR 
and  surveillance  procedures  will  continue  to 
ensure  that  the  entrainment  of  hydrogen  in 
the  main  condenser  is  monitored  and 
controlled.  Relocation  of  this  specification's 
Bases  and  Surveillance  Requirements  to  the 
UFSAR  and  surveillance  procedures, 
respectively,  and  the  deletion  of  the  LCD's 
represent  changes  that  do  not  affect  plant 
safety  and  do  not  alter  existing  accident 
analyses. 

2.  Will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  fronrany 
previously  evaluated. 

The  proposed  changes  are  procediiral  in 
nature  concerning  the  location  of  the 


descriptive  information  and  surveillance 
requirements  for  the  explosive  gas  mixture 
monitoring  instnmientation.  Removing  these 
specifications  from  the  Technical 
Specifications  and  placing  them  in  the 
UFSAR  and  surveillance  procedures  will  not 
alter  the  operation  of  the  explosive  gas 
monitors  or  their  ability  to  fjerform  intended 
functions.  Maintenance  and  testing  of  these 
monitors  will  continue  based  upon  the 
manufecturera'  recommendations  taking  into 
consideration  plant  operating  experience. 
Therefore,  these  changes  will  not  create  a 
new  or  imevaluated  accident  or  operating 
condition. 

3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  proposed  changes  relocate  the 
Explosive  Gas  Mixture  specifications  from 
the  Technical  Specifications  to  the  UFSAR 
and  surveillance  procedures  in  accordance 
with  guidance  provided  by  the  NRC  Final 
Policy  Statement  regarding  the  improvement 
of  Technical  Specifications.  The 
requirements  that  will  reside  in  the  UFSAR 
and  surveillance  procedures  for  the  explosive 
gas  mixture  monitoring  instrumentation  will 
ensure  that  the  ability  to  determine  main 
condenser  hydrogen  concentrations  is 
properly  maintained.  Therefore,  the  prt^wsed 
changes  will  not  involve  a  significant 
reduction  in  any  margins  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pennsville  PubUc  Library,  190 
S.  Broadway,  Pennsville,  New  Jersey 
08070. 

Public  Service  Electric  ft  Gas  Company. 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  amendment  request:  January 
20, 1995 

Description  of  ameitdment  request: 
The  proposed  change  to  the  Technical 
Specifications  (TS)  would  revise  TS 
4.1.3.1.2.b.  "Control  Rods  -  Surveillance 
Requirement"  to  change  the  required 
action  to  be  taken  when  a  coDtrol  rod 
becomes  immovable  due  to  excessive 
friction  or  mechanical  interference  from 
"at  least  once  per"  24  hom^  to  "within" 
24  hours.  The  other  control  rods  would 
be  tested  within  24  hours  and  every  7 
days  thereafter,  as  opposed  to  the 
ctirrent  requirement  of  testing  every  24 
hours. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


—     1.  Will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  involves  no 
hardware  changes,  no  changes  to  the 
operation  of  any  systems  or  components,  and 
no  changes  to  existing  structures.  The 
revision  of  the  control  rod  movement  test 
frequency  represents  a  change  that  does  not 
affect  plant  safety  and  does  not  alter  existing 
accident  analyses. 

2.  Will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  change  is  procedural  in 
nature  concerning  the  frequency  of  control 
rod  movement  tests  for  all  withdrawn  control 
rods  after  a  control  rod  has  been  determined 
to  be  immovable  due  to  excessive  friction  or 
mechanical  interference.  The  methodology 
for  determining  additional  immovable 
control  rods  remain  imchanged.  The 
proposed  change  while  slightly  increasing 
the  possibility  of  an  undetected  immovable 
control  rod  will  not  create  a  new  or 
unevaluated  accident  or  operating  condition. 

3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  proposed  change  is  in  accordance  with 
recommendations  provided  by  the  NRC 
regarding  the  improvement  of  Technical 
Specifications.  This  change  will  result  in  the 
perpetuation  of  ciurent  safety  margins  while 
reducing  regulatory  burden  and  decreasing 
equipment  degradation. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  die 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  New  Jersey 
08070 

Attorney  for  licensee:  M.  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawn,  1400  L  Street,  NW., 
Washington,  DC  20005-3502 

NRC  Project  Director:  John  F.  Stolz 

The  Cleveland  Electric  Illuminating 
Ccm^aay,  Centerior  Service  Company, 
Duqueme  Light  Company,  CMiio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company, 
Docket  No.  50-440,  Perry  Nuclear 
Power  Plant,  Unit  No.  1,  Lake  County, 
CHiio 

Date  of  amendment  request:  Jime  1, 
1995 

Description  of  amendment  request: 
The  proposed  change  would  revise  the 
Teclmiad  Specifications  to  make  them 
more  restrictive  regarding  control  rod 
drive  (CRD)  scram  time  testing.  CRD 
scram  time  testing  would  be  required 
following  maintenance  prior  to 
considering  the  CRD  operable,  and 
could  be  performed  at  any  reactor 
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pressure.  Additional  testing  would  be 
required  when  reactor  coolant  pressure 
is  greater  than  or  equal  to  950  psig  and 
prior  to  40  percent  rated  thermal  power. 

Basis  for  proposed  no  significant 
hazards  consideration  detenjiination:As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  provides  more 
stringent  requirements  for  operation  of  the 
fodlity.  These  more  stringent  requirements 
do  not  result  in  operation  that  will  increase 
the  probability  of  initiating  an  analyzed  event 
and  do  not  alter  assumptions  relative  to 
mitigation  of  an  accident  or  transient  event. 
The  more  resfrictive  requirements  continue 
to  ensure  process  variables,  structures, 
systems  and  comp)onents  are  maintained 
consistent  with  the  safety  analysis  and 
licensing  basis.  Therefore,  this  change  does 
not  involve  a  significant  increase  in  the 
probabdity  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  prof)Osed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed]   . 
or  changes  in  the  methods  governing  normal 
plant  operation.  The  proposed  change  does 
impwDse  different  requirements.  However, 
these  changes  are  consistent  with 
assumptions  made  in  the  safety  analysis  and 
licensing  basis.  Thus,  this  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  fit)m  any  accident 
previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  imposition  of  more  restrictive 
requirements  either  has  no  impact  on  or 
increase  in  the  margin  of  plant  safety.  As 
provided  in  the  discussion  of  the  change, 
each  change  in  this  category  is  by  definition 
providing  additional  restrictions  to  enhance 
plant  safety.  The  change  maintains 
requirements  within  safety  analyses  and 
licensing  bases.  Therefore,  this  change  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
/oration ."Perry  Public  Library,  3753 
Main  SXieei,  Perry,  Ohio  44081 

Attorney  for  licensee:  jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  &  Trowbridge, 
2300  N  Street,  NW.,  Washington,  DC 
20037 

NRC  Project  Director:  Gail  H.  Marcus 


Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station.  Unit  No.  1,  Ottawa  County, 
Ohio 

Date  of  amendment  request:  April  10, 
1995 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  following  Technical  Specifications 
(TS)  and  their  associated  Bases:  TS  3/ 

4.7.1.2,  "Auxiliary  Feedwater  System," 
to  clarify  Action  "a"  by  inserting  "or 
both"  steam  generator>s"  and  to  remove 
references  to  pressure  indicators  and 
specific  pressure  readings  and  adding 
performance  based  requirements;  TS  3/ 

4.7.1.3,  "Condensate  Storage  Tanks,"  to 
modify  the  Limiting  Condition  for 
Operation  (LCO)  to  more  closely 
conform  to  standard  TS;  and  TS  3/ 
4.7.1.7,  "Motor  Driven  Feedwater  Pump 
System,"  to  consolidate  the 
requirements  of  2  current  surveillance 
requirements  and  clarify  the  operability 
requirements  when  local  manual  valves 
are  realigned  for  testing  piuposes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Toledo  Edison  has  reviewed  the  propwsed 
changes  and  determined  that  asignificant 
hazards  consideration  does  not  exist  because 
operation  of  the  Davis-besse  Nuclear  Power 
Station,  Unit  Number  1,  in  accordance  with 
these  changes  would: 

a.  Not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  no  change  is  being  made 
to  any  accideiit  initiator.  No  previous 
analyzed  accident  scenario  is  changed,  and 
initiating  conditions  and  assumptions  remain 
as  previously  analyzed.  The  proposed 
changes  are  clarifications  and  the 
incorporations  of  the  guidance  provided  by 
NUREG-1430.  Therefore,  it  can  be  concluded 
that  the  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  of  an 
accident  previously  evaluated. 

b.  Not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  because  the  proposed  chemges  do 
not  affect  accident  conditions  or  assumptions 
used  in  evaluating  pm^radiological 
consequences  of  aa  accident.  The  prop>osed 
changes  do  not  alter  the  source  term, 
containment  isolation  or  allowable 
radiological  releases. 

2.  Not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because  the  proposed 
changes  do  not  change  the  way  the  plant  is 
operated  and,  no  new  or  different  failure 
modes  have  been  defined  for  any  plant 
system  or  component  important  to  safety,  nor 
has  any  limiting  single  failure  been  identified 
as  a  result  of  the  proposed  changes.  No  new 


or  different  types  of  failures  or  accident 
initiators  are  introduced  by  the  proposed 
changes. 

3.  Not  involve  a  significant  reduction  in  a 
margin  of  safety  because  the  proposed 
changes  are  clarifications  and  the 
incorporations  of  the  guidance  provided  by 
NUREG-1430,  and  continue  to  ensure  the 
availability  and  capability  of  the  Auxiliary 
Feedwater  System,  Service  Water  System  and 
the  Motor  Driven  Feedwater  Pump  System 
when  called  upon  to  perform  their  functions. 
The  proposed  changes  will  not  adversely 
impact  any  safety  analysis  assumptions. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Docimients  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  Gail  H.  Marcus 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County, 
Ohio 

Date  of  amendment  request:  June  1, 
1995 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  allowed  outage  time  from  72 
hours  to  7  days  for  one  unavailable 
emergency  diesel  generator  (EDG)  as 
detailed  in  Technical  Specification 
3.8.1.1,  "AC  Power  Sources,  Operating," 
and  its  associated  Bases  3.0.5. 

Basis  for  proposed  no  significant 
hazards  consideration  determination.hs 
required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Toledo  Edison  has  reviewed  the  projxwed 
change  and  determined  that  a  significant 
hazards  consideration  does  not  exist  because 
operation  of  the  Davis-Besse  Nuclear  Power 
Station  (DBNPS).  Unit  No.  1,  in  accordance 
with  this  change  would: 

la.  Not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  the  proposed  change  to 
increase  the  allowed  outage  time  for  one 
emergency  diesel  generator  from  three  (3) 
days  to  seven  (7)  days  does  not  make  a 
change  to  any  accident  initiator,  initiating 
condition  or  assumption.  The  accident 
previously  evaluated  in  the  DBNPS  Updated 
Safety  Analysis  Report  (USAR)  Section 
15.2.9,  Loss  of  All  AC  Power  to  the  Station 
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Auxiliaries  (Station  Blackout),  is  not  affected 
by  this  proposed  change.  The  proposed 
change  does  not  involve  a  signiHcant  change 
to  the  plant  design  or  operation,  only  to  the 
allowed  outage  time,  and  based  on  a  review 
of  the  available  alternate  A.C.  power  sources, 
the  eSect  on  probabilistic  risk  at  power,  the 
eiTect  on  shutdown  risk,  and  maintenance 
planning  and  scheduling,  this  change  has 
been  determined  to  be  acceptable. 

lb.  Not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  because  the  proposed  change  does 
not  invalidate  assumptions  used  in 
evaluating  the  radiological  consequences  of 
an  accident,  does  not  alter  the  source  term  or 
containment  isolation  and  does  not  provide 
a  new  radiation  release  path  or  alter  potential 
radiological  releases. 

2.  Not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  because  the  proposed 
change  does  not  introduce  a  new  or  different 
accident  initiator  or  introduce  a  new  or 
different  equipment  feilure  mode  or 
mechanism. 

3.  Not  involve  a  significant  reduction  in 
the  margin  of  safety  because  the  proposed 
change  does  not  significantly  reduce  the 
margin  to  safety  which  exists  in  the  present 
Technical  Specification  action  statements. 
The  DBNPS  USAR  Section  15.2.9  evaluates 
the  acceptability  of  the  loss  of  all  A.C  power 
to  the  station,  including  the  loss  of  both 
EDGs,  and  the  margin  of  safety  in  this 
analysis  is  not  affected  by  the  proposed 
change,  in  addition,  since  the  issuance  of  the 
original  DBNPS  Operating  Ucense  Technical 
Specifications  Toledo  Edison  has  installed  a 
Station  Blackout  Diesel  Generator  (SBODG), 
comparable  in  continuous  rating  to  the  EDGs 
and  capable  of  providing  emergency  A.C. 
power  in  the  event  all  three  offsite  345  kV 
transmission  lines  and  the  two  EDGs  are 
unavailable.  This  has  positive  effect  on 
maintaining  the  margin  to  safety  which  exists 
in  the  Technical  Specifications  with  a  three 
day  allowed  outage  time,  which  was 
established  prior  to  installation  of  the 
SBODG. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire.  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street.  NW.. 
Washington.  DC  20037. 

NRC  Project  Director:  Gail  H.  Marcus 


Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50>34&,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1.  Ottawa  County, 
Ohio 

Date  of  amendment  request:  June  7, 
1995 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Teclmical  Specification  3/4.9.4. 
Refueling  Operations  -  Containment 
Penetrations,  and  associated  Bases  3/ 
4.9.4,  Containment  Penetrations.  The 
proposed  changes  include  revising  the 
Limiting  Condition  for  Operation  (LCO) 
3.9.4.b  to  allow  both  doors  of  the 
containment  personnel  airlock  to  be 
open  during  core  alterations  or 
movement  of  irradiated  fuel  within  the 
contaitunent.  provided  that  certain 
specified  conditions  are  meet. 
Additional  changes  are  proposed  to 
revise  or  clarify  TS  LCO  3.9.4.C.  TS 
Action  3.9.4.a.  and  TS  Surveillance 
Requirement  4.9.4,  and  modify  the 
Bases  to  reflect  the  requested  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:As 
required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Toledo  Edison  has  reviewed  the  proposed 
changes  and  determined  that  a  significant 
hazards  consideration  does  not  exist  because 
operation  of  the  Davis-Besse  Nuclear  Plant 
(DBNPS),  Unit  No.  1,  in  accordance  with 
these  changes  would: 

la.  Not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  no  Updated  Safety 
Analysis  Report  (USAR)  accident  initiators 
are  affected  by  the  proposed  changes. 

The  proposed  change  to  TS  LCO  3.9.4.b 
would  allow  both  doors  of  the  containment 
persoimel  air  lock  to  be  open  during  core 
alterations  or  movement  of  irradiated  fuel 
within  the  containment,  provided  that 
certain  specified  conditions  are  met  The 
containment  personnel  air  lock  is  not  an 
initiator  to  any  accident.  Whether  the 
containment  personnel  air  lock  doors  are 
open  or  closed  during  fuel  movement  and 
core  alterations  has  no  effect  on  the 
probability  of  any  accident  previously 
evaluated. 

The  proposed  clarification  of  TS  LCO 
3.9.4. c,  changing  the  term  "outside 
atmosphere"  to  "atmosphere  outside 
contaimnent."  and  the  proposed  change  to 
TS  LCO  3.9.4.C.I.  confirming  that,  in 
addition  to  a  manual  or  automatic  isolation 
valve,  or  a  blind  flange,  equivalent  means 
may  be  used  to  close  a  contaimnent 
penetration,  have  no  bearing  on  the 
probability  of  an  accident  previously 
evaluated. 

The  proposed  changes  to  TS  Action  3.9.4.a, 
TS  Surveillance  Requirement  (SR)  4.9.4,  and 
TS  Bases  3/4.9.4  are  administrative  changes 


and  have  no  bearing  on  tht  probability  of  an 
accident  previously  evaluated. 

lb.  Not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  because  the  proposed  changes  do 
not  invalidate  accident  conditions  or 
assumptions  used  in  evaluating  the 
radiological  consequences  of  any  accident. 

he  analysis  results  for  a  fuel  handling 
accident  inside  containment,  as  presented  in 
Section  15.4.7.3  of  the  DBNPS  USAR,  are 
well  within  the  10  CFR  100  guideline  values. 
Since  the  analysis  does  not  take  credit  for 
containment  isolation,  the  status  of  the 
personnel  air  lock  has  no  impact  on  the 
acceptability  of  the  results.  In  the  event  of  a 
fuel  handling  accident,  release  of  radioactive 
material  will  continue  to  be  minimized  since 
the  air  lock  door  will  remain  capable  of  being 
closed.  Further,  the  proposed  change  could 
significantly  reduce  the  dose  to  workers  in 
the  containment  in  the  event  of  a  fuel 
handling  accident  by  speeding  the 
containment  evacuation  ptrocess. 

Since  an  engineering  evaluation  described 
in  proposed  Bases  3/4.9.4  will  ensure  that  a 
particular  containment  penetration  closure 
technique  is  capable  of  restricting  the  release 
of  radioactive  material  from  a  fuel  handling 
accident,  the  proposed  change  to  TS  LCO 
3.9.4.C.1,  confirming  that  an  equivalent 
means  may  be  used  to  close  a  containment 
penetration,  has  no  adverse  effect  on  the 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  clarification  of  TS  LCO 
3.9.4.C,  and  the  proposed  changes  to  TS 
Action  3.9.4.a,  TS  SR  4.9.4,  and  TS  Bases  3/ 
4,9.4  are  administrative  changes  and  have  no 
effiect  on  the  consequences  of  an  accident 
previously  evaluated. 

2.  Not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because  there  are  no 
new  feilure  modes  or  mechanisms  associated 
with  the  proposed  changes,  nor  do  the 
proposed  changes  involve  any  modification 
of  plant  equipment  or  changes  in  plant 
operational  limits. 

As  described  above,  the  analysis  results  for 
a  fuel  handling  accident  inside  containment 
does  not  take  credit  for  containment 
isolation.  Thv  the  proposed  change  to  TS 
LCO  3.9.4.b  to  allow  both  doors  of  the 
containment  personnel  air  lock  to  be  open 
during  core  alterations  or  movement  of 
irradiated  fuel  within  the  containment  could 
affect  the  release  path  for  radioactive  material 
released  during  a  fuel  handling  accident, 
however  no  new  or  different  kind  of  accident 
will  result. 

3.  Not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  analysis  results  for  a  fuel  handling 
accident  inside  containment,  as  presented  in 
[Section  15.4.7.3  of)  the  DBNPS  USAR,  are 
well  within  the  10  CFR  100  guideline  values. 
Since  the  analysis  does  not  take  credit  for 
containment  isolation,  the  status  of  the 
personnel  air  lock  has  no  impact  on  the 
acceptability  of  the  results. 

The  proposed  change  to  TS  LCO  3.9.4.C.1 
regarding  the  use  of  equivalent  means  of 
containment  penetration  closure  has  no 
adverse  impact  on  the  margin  of  safety  since 
an  equivalent  containment  penetration 
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closure  technique  will  provide  the  same 
assurance  of  contaimnent  closure  during  core 
alterations  or  movement  of  irradiated  fuel 
inside  containment. 

The  various  administrative  changes  and 
clarifications  proposed  will  not  reduce  the 
margin  of  safety. 

me  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standardrof  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library,  • 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  Gail  H.  Marcus 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Geveland 
Electric  Illuminating  Company,  Docket 
No.  30-346,  Davi»4esse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County, 
Ohio 

Date  of  amendment  request:  June  23, 
1995 

Description  of  amendment  request: 
The  proposed  amendment  would 
relocate  Technical  Specifications  (TS)  3/ 

4.3.3.3  -  Seismic  Instnunentation,  TS  3/ 

4.3.3.4  -  Meteorological 
Instnunentation,  andTS  3/4.4.11  - 
Reactor  Coolant  System  Vents  and 
associated  Bases. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: As 
required  by  10  CFR  50.91(a),  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Toledo  Edison  has  reviewed  the  prop>osed 
changes  and  determinad  that  a  significant 
hazards  consideration  does  not  exist  because 
operation  of  the  Davis-Besse  Nuclear  Power 
Station,  Unit  Number  1,  in  accordance  with 
these  changes  would: 

la.  Not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  no  change  is  being  made 
to  any  accident  initiator.  No  previous 
analyzed  accident  scenario  is  changed,  and 
initiating  conditions  and  assumptions  remain 
as  previously  analyzed. 

The  proposed  changes  are  deletions  and 
relocations  of  specifications  that  do  not  meet 
the  NRC  Final  Policy  Statement  (58  FR 
39132,  dated  July  22, 1993)  criteria  for 
inclusion  in  TS.  Furthermore,  these 
relocations  and  deletions  are  consistent  vtrith 
the  NRC  guidance  for  TS  provided  by  the 
"ImfHtived  Standard  Technical 
Specifications  for  Babcock  and  Wilcox 
Plants."  NUREG-1430,  Revision  0.  Therefore, 
it  can  l>e  concluded  that  the  propK>sed 


changes  do  not  involve  a  significant  increase 
in  the  probability  of  an  accident  previously 
evaluated. 

lb.  Not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  because  the  proposed  changes  do 
not  affect  accident  conditions  or  assumptions 
used  in  evaluating  the  radiological 
consequences  of  an  accident.  The  proposed 
changes  do  not  alter  the  source  term, 
containment  isolation  or  allowable 
radiological  releases. 

2.  Not  create  the  p>ossibdlity  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because  the  proposed 
changes  do  not  change  the  way  the  plant  is 
operated,  and  no  new  or  different  failure 
modes  have  been  defined  for  any  plant 
system  or  component  important  to  safety,  nor 
has  any  limiting  single  failure  been  identified 
as  a  result  of  the  proposed  changes.  No  new 
or  different  types  of  failures  or  accident 
initiators  are  introduced  by  the  proposed 
changes. 

3.  Not  involve  a  significant  reduction  in  a 
margin  of  safety  because  Seismic 
Instrumentation,  Meteorological 
Instrumentation,  and  Reactor  Coolant  System 
Vents  are  not  inputs  in  the  calculation  of  any 
safety  margin  with  regard  to  TS  Safety 
Limits,  Limiting  Safety  System  Settings, 
other  TS  Limiting  Conditions  for  Operation, 
or  other  previously  defined  margins  for  any 
structure,  system,  or  component  impxDrtant  to 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Docimients  Department.  2801  Bancroft 
Avenue.  Toledo.  Ohio  43606. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire.  Shaw,  Pittman,  Potts  and 
Trowbridge.  2300  N  Street.  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  Gail  H.  Marcus 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Sun^ 
County,  Virginia 

Date  of  amendment  request:  ]uly  14, 
1995 

Description  of  amendment  request: 
The  proposed  Technical  Specifications 
(TS)  changes  would  provide  a  two-hour 
allowed  outage  time  (AOT)  for  one 
residual  heat  removal  (RHR)  pump  to 
accommodate  plant  safety  and 
emergency  power  systems  surveillance 
testing  and  permit  depressurizing  safety 
injection  (SI)  accumulators  in  lieu  of 
accumulator  isolation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:As 
required  by  10  CFR  50.91(a),  the 


licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Specifically,  operation  of  the  Surry  Power 
Station  in  accordance  with  the  proposed 
change  will  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Surveillance  and  testing  requirements  are 
necessary  to  assure  that  RHR  and  interfacing 
systems'  reliability  is  maintained.  Existing 
analyses  demonstrate  that  adequate 
shutdown  cooling  will  be  maintained  with 
one  train  of  RHR  Operable  and  in  service. 
Analyses  also  demonstrate  that  alternate 
shutdown  cooling  modes  remain  available 
with  adequate  decay  heat  removal  capability. 
Furthermore,  the  opposite  train  of  RHR 
remains  available  while  in  the  two  hour 
surveillance  AOT.  The  response  time  and 
operator  actions  required  to  place  the 
available  RHR  train  in  service  are  consistent 
with  similar  operator  response  times  and 
actions 

required  to  place  alternate  shutdown 
cooling  modes  in  service.  The  administrative 
controls  and  procedures  in  place  assure 
adequate  shutdown  cooling  capability  is 
maintained  as  suppKirted  by  existing 
analyses. 

The  existing  safety  analyses  demonstrate 
that  Reactor  Coolant  System  [RCS]  integrity 
will  be  maintained  when  SI  accumulator 
pressure  is  below  the  pressurizer  PORV 
[power  operated  relief  valve]  LTOPS  (low 
temperature  overpressure  system)  setpoint. 
Therefore,  SI  accumulator  isolation  is  not 
required  to  ensure  Reactor  Coolant  System 
integrity.  With  RCS  temperature  below  the 
LTOPS  enabling  temperature,  automatic 
actuation  of  the  pressurizer  PORVs  or  other 
TS  specified  relief  paths  ensure  the  assumed 
design  basis  reactor  vessel  beltline  flaw  will 
not  propagate  under  design  basis  low 
temperature  overpressurization  accident 
conditions.  System  design  and  configuration 
adequately  mitigate  an  LTOPS  actuation  due 
to  an  SI  accumulator  discharge  with  no 
negative  consequences  regarding  RCS 
structural  integrity  or  SBLOCA  [small  break 
loss-of-coolant  accidents)  concerns. 

Therefore,  the  proposed  Allowed  Outage 
Time  for  an  inoperable  RHR  loop  and  the 
ability  to  depressurize  the  SI  accumulator  in 
lieu  of  SI  accumulator  isolation  do  not 
increase  the  probability  or  consequence  of 
any  previously  analyzed  accidents. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  two  hour  AOT  for  one  train 
of  the  RHR  System  will  preclude  the 
possibility  of  a  Technical  Specification 
violation  for  conditions  where  a  train  of  RHR 
is  out  of  service  for  surveillance  testing. 
Calculations  by  Westinghouse  with 
evaluations  and  supporting  analyses 
performed  by  Virginia  Power,  confirm  the 
adequacy  of  decay  heat  removal  with  one 
RHR  train  in  service,  and  multiple  alternate 
shutdown  cooling  mod?s  remain  available. 
There  are  no  plant  modifications  required  by 
this  proposed  TS  change.  Further,  the 
proposed  change  does  not  invalidate  any 
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component  design  criteria  or  the  assumptions 
of  the  UFSAR  [updated  final  safety  analysis 
report)  accident  analyses.  The  RHR  System  is 
being  operated  in  a  manner  consistent  with 
the  design  basis  and  configuration  of  the 
system  and  is  supported  by  existing  analyses 
and  procedural  controls. 

There  are  no  new  failure  modes  or 
mechanisms  associated  with  the  proposed 
change  to  allow  the  depressurizing  of  a  SI 
accumulator  to  a  pressure  value  below  the 
LTOPS  setpoint.  The  LTOPS  enabling 
temperatiire  remains  unchanged.  No 
ofierating  limits  or  setpoints  are  added  or 
deleted  by  the  proposed  change.  Reactor 
Coolant  System  pressure  relief  paths  are  not 
affected. 

Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  is  not  being  created 
by  the  proposed  Allowed  Outage  Time  for  an 
inoperable  RHR  loop  and  the  ability  to 
depressurize  the  SI  accumulator  in  lieu  of  SI 
accumulator  isolation. 

(3)  Involve  a  significant  reduction  in 
margin  of  safety. 

The  proposed  Technical  Specifications 
change  does  not  involve  a  reduction  in  a 
margin  of  safety.  The  existing  safety  analyses 
demonstrate  that  adequate  shutdown  cooling 
will  be  maintained  when  a  train  of  RHR  is 
out  of  service  for  up  to  two  hours  for  plant 
system  surveillance  testing,  while  the 
operable  train  of  RHR  is  operating. 
Supporting  analyses  determined  that  the 
KHR  System  meets  the  design  cooldown 
requirements  for  a  reactor  core  rating  of  2546 
MWth  (megawatt  thermal]  with  either  one  or 
both  trains  of  RHR  in  service.  Additionally, 
an  evaluation  of  the  technical  basis  for 
shutdown  op>erations  for  the  proposed  Surry 
core  uprating  to  2546  MWth  determined  that 
the  administrative  controls  and  Abnormal 
Procedures  in  place  at  Surry  ensure  adequate 
decay  heat  removal  capability  during 
shutdown  conditions.  The  administrative 
controls  and  procedure  revisions  are 
supported  by  a  detailed  series  of  thermal- 
hydraulic  calculations  for  various  loss  of 
RHR  scenarios.  There  is  no  reduction  in 
shutdown  cooling  capability  due  to  the 
proposed  TS  change,  and  no  reduction  in  the 
caf>ability  to  mitigate  a  loss  of  decay  heat 
removal  event  since  the  RHR  train  affected  by 
the  testing  is  available  and  can  be  restored  in 
a  comparable  time  period  to  that  required  to 
restore  RHR  to  service  in  the  event  of  loss  of 
station  power  or  loss  of  the  operating  train 
of  RHR.  Consequently,  system  design,  plant 
configuration,  and  administrative  controls 
remain  available  to  adequately  mitigate  a  loss 
of  RHR  event  with  a  single  train  of  RHR  out 
of  service  for  up  to  two  hours  during  plant 
system  surveillance  testing.  It  may  be 
concluded  that  there  is  no  reduction  in  the 
margin  of  safety  due  to  the  proposed 
Technical  Specification  change. 

Existing  safety  analyses  also  demonstrate 
that  Reactor  Coolant  system  integrity  will  be 
maintained  in  the  event  of  an  inadvertent  SI 
accumulator  discharge  when  SI  accumulator 
pressure  is  below  the  pressurizer  PORV 
LTOPS  setpoint.  Sufficient  administrative 
controls  are  maintained  to  ensure  LTOPS  is 
"Enabled"  and  SI  accumulators  are  isolated 
at  the  appropriate  RCS  conditions  to 
minimize  the  possibility  of  challenging  RCS 


integrity.  Technical  Specifications 
administrative  controls  that  prevent 
inadvertent  charging  pump  operation, 
maintain  adequate  relief  paths,  and  restrict 
Steam  Generator  primary  to  secondary 
temperature  dinerential  remain  in  place. 
Consequently,  the  Technical  Specifications 
change  ensures  that  an  inadvertent  SI 
accumulator  discharge  cannot  challenge  RCS 
structural  integrity  during  LTOPS  conditions 
when  SI  accimiulator  pressure  is  below  the 
pressurizer  PORV  LTOPS  setpoint. 

Therefore,  the  prop>osed  Allowed  Outage 
Time  for  an  inoperable  RHR  loop  and  the 
ability  to  depressurize  the  SI  accumulator  in 
lieu  of  SI  accimiulator  isolation  does  not 
reduce  any  margin  of  safety  as  defined  in  the 
Technical  Specifications. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams, 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 

NRC  Project  Director:  David  B. 
Matthews 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  Jime  14, 
1995,  as  supplemented  by  letter  dated 
July  13,  1995. 

Description  of  amendment  request: 
This  amendment  request  proposes  to 
revise  Technical  Specification  (TS) 
3.2.3,  "Nuclear  Enthalpy  Rise  Hot 
Channel  Factor,"  TS  6.9.1.9.  "Core 
Operating  Limits  Report,"  and  the 
associated  Bases  sections.  The  revisions 
are  needed  to  incorporate  changes 
associated  with  the  planned 
implementation  of  advanced  nuclear 
and  core  thermal-hydrauUc  design 
methodologies  Ucensed  from 
Westinghouse  Electric  Corporation  for 
core  reload  design,  starting  with  Cycle 
9. 

Basis  for  proposed  no  significant 
hazards  consideration  detennination:As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  probability  of  occurrence  and  the 
consequences  of  an  accident  evaluated 


previously  in  the  Updated  Safety  Analysis 
Report  (USAR)  are  not  increased  due  to  the 
proposed  technical  specification  changes. 
The  Technical  Specification  changes  being 
requested  are  to  reflect  revised  calculational 
methods  to  be  used  for  core  reload  design, 
starting  with  Cycle  9.  There  are  no  changes 
being  made  to  any  licensed  design 
parameters  from  previous  cycles.  Thus,  it  is 
concluded  that  the  probability  and 
consequences  of  the  accidents  previously 
evaluated  in  the  USAR  are  not  increased. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

There  is  no  new  type  of  accident  or 
malfunction  being  created.  The  proposed 
changes  only  provide  revised  analysis 
methodologies  to  support  core  reload  design, 
starting  with  Cycle  9.  The  requested  changes 
do  not  change  the  method  and  manner  of 
plant  operation.  The  safety  design  bases  in 
the  USAR  have  not  been  altered.  Thus,  the 
requested  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  do  not  change  the 
plant  configuration  in  a  way  that  introduces 
a  new  potential  hazard  to  the  plant  and  do 
not  involve  a  significant  reduction  in  the 
margin  of  safety.  The  analyses  and 
evaluations  discussed  in  the  safety 
evaluation  (Attachment  I)  (Attached  to  Wolf 
Creek  Nuclear  Operating  Corporation's  letter 
number  ET  95-0051,  dated  June  14. 1995] 
demonstrates  that  all  applicable  design 
criteria  continue  to  be  met  for  the  changes. 
Therefore,  it  is  concluded  that  the  margin  of 
safety,  as  described  in  the  bases  to  any 
technical  specification,  is  not  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
locations:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka.  Kansas  66621 

Attorney  for  licensee:  Jay  Silberg.  Esq., 
Shaw,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street,  NW.,  Washington,  D.C. 
20037 

NRC  Project  Director:  WiUiam  H. 
Bateman 

Previously  Published  Notices  Of 
Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
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same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  County,  Illinois 

Date  of  amendment  request:  February 
23, 1995 

Description  of  amendment  request: 
The  amendment  relates  to 
Commonwealth  Edison  Company's 
(ComEd)  request  to  reflect  the  merger 
between  IIGEC,  MidAmerican,  Midwest 
Power  Systems  Inc..  and  Midwest 
Resources,  Inc.  By  letter  dated 
November  21, 1994,  Iowa-Illinois  Gas 
and  Electric  Company  (IIGEC)  requested 
approval,  pursuant  to  Section  50.80  of 
Title  10  of  the  Code  of  Federal 
Regulations,  of  the  transfer  of  its 
ownership  share  of  25  percent  of  Quad 
Cities  Nuclear  Power  Station.  Units  1 
and  2,  to  MidAmerican  Energy 
Company  (MidAmerican). 

Date  of  publication  of  individual 
notice  in  Federal  Register  July  5, 1995 
(60  FR  35054) 

Expiration  date  of  individual  notice: 
August  4, 1995 

Local  Public  Document  Room 
location:  Dixon  Public  Library.  221 
Hennepin  Avenue,  Dixon,  Illinois 
61021. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  amendment  request:  March 
31, 1995 

Description  of  amendment  request: 
The  proposed  amendment  will  delete 
Technical  Specification  (TS)  Sections 
1.38  and  1.39,  "Definitions,  Fuel 
Assembly  Types,"  revise  TS  Sections  3/ 
4.9.3,  "Refueling  Operations,  Decay 
Time"  and  TS  3/4.9.14,  "Refiieling 
Operations.  Spent  Fuel  Pool  -  Reactivity 
Condition,"  replace  TS  Sections  5.6.1.1, 
"Spent  Fuel,"  and  TS  5.6.3.  "Capacity." 
and  add  a  new  TS  Section  3/4.9.15, 
"Refueling  Operations,  Spent  Fuel  Pool 
Cooling."  These  changes  would  support 
a  rerack  of  the  spent  fuel  pool  to  expand 
the  spent  fuel  pool's  storage  capacity 
fi'om  1168  assemblies  to  1480 


assemblies  so  as  to  accommodate  a  full- 
core-discharge  through  the  current 
validity  date  of  the  Haddam  Neck 
operating  license  (2007). 

Date  of  publication  of  individual 
notice  in  Federal  Register  May  12, 1995 
(60  FR  25746) 

Expiration  date  of  individual  notice: 
June  12, 1995 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street,  Middletovra.  CT  06457. 

Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  appUcation 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/ or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gehnan  Building.  2120  L 
Street.  NW.,  Washington.  DC.  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved. 


Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station  Units  1  and  2, 
Lake  County,  Illinois 

Date  of  application  for  amendments: 
Jime  14. 1995 

Brief  description  of  amendments:  The 
amendments  revise  the  requirement  to 
perform  an  emergency  diesel  generator 
(EDG)  automatic  start  and  sequence 
loading  test  immediately  following  the 
24  hour  EDG  endurance  test. 

Date  o/ issuance:  July  18, 1995 

Effective  date:  July  18. 1995 

Amendment  Nos.:  166  and  154 

Facility  Operating  License  Nos.  DPR- 
39  and  DPR-48:  The  amendments 
revised  the  Technical 
Specifications.Public  comments 
requested  as  to  proposed  no  significant 
hazards  consideration  determination: 
Yes  (60  FR  34308).  This  notice  provided 
an  opportunity  to  submit  comments  on 
the  Commission's  proposed  no 
significant  hazards  consideration 
determination.  No  comments  have  been 
received,  llie  notice  also  provided  for 
an  opportunity  to  request  a  hearing  by 
July  31, 1995.  but  indicated  that  if  the 
Commission  makes  a  final  no  significant 
hazards  consideration  determination 
any  such  hearing  would  take  place  after 
issuance  of  the  amendment.  TTie 
Commission's  related  evaluation  of  the 
amendments,  finding  of  exigent 
circumstances  and  final  no  significant 
hazards  consideration  determination  is  . 
contained  in  a  Safety  Evaluation  dated 
July  18,  1995. 

Local  Public  Document  Room 
location:  Waukegan  Public  Library,  128 
N.  Coimty  Street.  Waukegan.  Illinois 
60085. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 

Date  of  application  for  amendments: 
March  31,  1995 

Brief  description  of  amendments:  The 
amendments  revise  "rechnical 
Specification  section  3.9.4  to  allow, 
under  certain  conditions,  both 
containment  personnel  airlocks  to  be 
open  during  core  alterations. 

Date  of  issuance:  July  12, 1995 

Effective  date:  July  l'2, 1995 

Amendment  Nos.:  197  and  182 

Facility  Operating  License  Nos.  DPR- 
58  andJ)PR-74.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  6,  1995  (60  FR  29879)The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  July  12,  1995. No 
significant  hazards  consideration 
comments  received:  No. 
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Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085. 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear 
Station,Nemaba  County,  Nebraska 

Date  of  amendment  request:  May  2, 
1995 

Brief  description  of  amendment:  The 
amendment  revised  Surveillance 
Requirement  4.7.A.2.f.l  to  allow  a  one- 
time extension  for  the  performance  of 
Type  B  local  leak  rate  testing  of  the 
drjrwell  head  and  manport  from  July  17, 
1995,  until  startup  from  Refueling 
Outage  16,  scheduled  to  commence  on 
October  13, 1995. 

Date  of  issuance:  ]n\y  11,  1995 

Effective  date;  July  11. 1995 

Amendment  No.:  170 

Facility  Operating  License  No.  DPR- 
46.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Fe4|eral 
Register  June  6, 1995  (60  FR  29879)The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  11, 1995No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Auburn  Public  Library,  118 
15th  Street,  Auburn,  NE  68305. 

Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-423, 
MillstoneNucIear  Power  Station,  Unit 
No.  3,  New  London  County,  Connecticut 

Date  of  application  for  amendment: 
January  10. 1995 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  delete  the  power  range 
negative  flux  trip  from  Tables  2.2-1,  3.3- 
1.  and  4.3-1,  and  delete  the  associated 
Bases  Section  2.0. 

Z)ateo/ issuance;  July  11, 1995 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  withinSO 
days. 

Amendment  No.:  116 

Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  1, 1995  (60  FR 
11135)The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  "Sated 
July  11, 1995.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Ekxument  Room 
location:  Learning  Resources  Center. 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich.  CT  06360. 


Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-423, 
MillstoneNucIear  Power  Station,  Unit 
No.  3,  New  London  County,  Connecticut 

Date  of  application  for  amendment: 
March  29,  1995 

Brief  description  of  amendment:  The 
amendment  revises  "Technical 
Specification  3.10.5  to  allow  more  than 
one  control  bank  to  be  fully  withdrawn 
from  the  core  simultaneously  in  order  to 
conduct  rod  drop  time  response  testing. 

Date  of  issuance:  July  1 1 ,  1995 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within60 
days. 

Amendment  No.:  117 

Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  Technical 
Specifications. 

II>ate  of  initial  notice  in  Federal 
Register  June  6, 1995  (60  FR  29880) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  11, 1995.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivera  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  CT  06360. 

Northern  States  Power  Company, 
Docket  No.  50-263,  Monticello 
NuclearGenerating  Plant,  Wright 
County,  Minnesota 

Date  of  application  for  amendment: 
February  12, 1993,  as  supplemented  by 
letters  dated  March  22, 1993.  and 
August  25, 1994 

Bri^f  description  of  amendment:  The 
amendment  increases  the  minimum 
core  spray  pump  flow  to  more 
conservatively  accoimt  for  emergency 
core  cooling  systems  bypass  leakage 
paths.  The  amendment  also  makes 
various  typographical,  editorial  and 
administrative  corrections  and  changes. 

Date  of  issuance:  ]u\y  12, 1995 

Effective  date:  July  12, 1995 

Amendment  No.:  93 

Facility  Operating  License  No.  DPR- 
22.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  4, 1993  (58  FR  41508). 
The  August  25, 1994  letter  provided 
clarifying  information  within  the  scope 
of  the  original  submittal  and  did  not 
change  the  staffs  initial  proposed  no 
significant  hazards  considerations 
determination.The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
July  12, 1995.No  significant  hazards 
considerapon  comments  received:  No. 

Local  Public.  Document  Room 
location:  Minneapolis  Public  Library, 


Technology  and  Science  Department, 
300  Nicollet  Mall,  MinneapoUs, 
Minnesota  55401. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request: 
November  11, 1994,  as  supplemented  by 
lettere  dated  April  7, 1995,  and  June  26, 
1995 

Brief  description  of  amendment:  The 
amendment  implements  administrative 
changes  to  TS  5.2  and  5.5.  These 
<:hanges  reflect  organizational  changes 
in  OPPD  senior  management,  delete 
specific  titles  of  personnel  on  the  Plant 
Review  Committee  (PRC),  revise  the 
makeup  of  the  PRC  quorum,  revise  the 
membership  of  the  Senior  Audit  and 
Review  Committee  (SARC),  delete  SARC 
audit  frequencies  and  add  minor 
clarifications  to  the  descriptions  of 
SARC  reviews  and  audits. 

Date  of  issuance:  July  21 ,  1995 

Effective  date:  July  21, 1995 

Amendment  No.:  168 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the 
TechnicalSpecifications. 

Date  of  initial  notice  in  Federal 
Register  December  21. 1994  (59  FR 
65819).  The  April  7, 1995,  and  June  26, 
1995,  lettera  provided  clarifying 
information  and  did  not  change  the 
initial  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  21, 1995.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library.  215 
South  15th  Street.  Omaha.  Nebraska 
68102. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request:  March  1, 
1995 

Brief  description  of  amendment:  The 
amendment  revises  TS  2.5,  2.8,  2.11, 
3.2,  and  3.10  and  relocates 
administrative  controls  for  the 
emergency  and  security  plans  from  TS 
5.5  and  5.8  to  the  plans.  The  relocation 
is  in  accordance  with  Generic  Letter 
(GL)  93-07,  "Modification  of  the 
Technical  Specification  Administrative 
Control  Requirements  for  Emergency 
and  Secimty  Plans." 

Date  of  issuance:  ]u\y  21, 1995 

Effective  date:  July  21, 1995 

Amendment  No.:  169 

Facility  Operating  License  No.  DPR- 
40:  The  amendment  revised  the 
TechnicalSpecifications. 
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Date  of  initial  notice  in  Federal 
Register  April  12,  1995  (60  FR  18627) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  21, 1995.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street,  Omaha,  Nebraska 
68102. 

Pacific  Gas  and  Electric  Company, 
Docket  No.  50-133,  Humboldt  Bay 
Power  Plant,  Unit  3,  Humboldt  County, 
California 

Date  of  application  for  amendment: 
April  10,  1995 

Brief  description  of  amendment:  This 
amendment  revised  License  No.  DPR-7, 
to  permit  the  provisions  of  10  CFR  50.59 
to  be  applied  with  respect  to  changes  to 
the  facility  or  procedures  described  in 
the  Decommissioning  Flan  or  changes  to 
the  Decommissioning  Plan,  and  the 
conduct  of  tests  or  experiments  not 
described  in  the  Decommissioning  Plan. 

Date  of  issuance:  July  7, 1995 

Effective  date:  This  license 
amendment  is  effective  as  of  the  date  of 
its  issuance  and  must  be  fully 
implemented  no  later  than  30  days  from 
the  date  of  issuance. 

Amendment  No.:  29Facility  License 
No.  DPR-7:  This  amendment  revised 
License  No.  DPR-7 

Date  of  initial  notice  in  Federal 
Register  June  6,  1995  (60  FR  29885)The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  7, 1995.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Hiunboldt  County  Library,  636 
F  Street,  Eureka,  California  95501. 

PECO  Energy  Company,  Public  Service 
Electric  and  Gas  Company,  Delmarva 
Power  and  Light  Company,  and 
Atlantic  City  Electric  Company,  Docket 
Na  50-278,  Peach  Bottom  Atomic 
Power  Station,  Unit  No.  3,  York  County, 
Pennsylvania 

Date  of  application  for  amendment: 
November  21,  1994 

Brief  description  of  amendment:  This 
amendment  changes  the  technical 
specifications  (TS)  by  allowing  the  third 
Type  A  Containment  Integrated  Leakage 
Rate  Test  in  the  second  10-year  service 
period  to  be  conducted  during  refueling 
outage  11  scheduled  for  September 
1997.  This  TS  change  is  consistent  with 
a  one-time  exemption  from  Appendix  J 
to  10  CFR  Part  50  that  extends  the  10- 
year  service  period  and  allows  the  three 
type  A  test*  to  be  performed  at  intervals 
that  are  not  approximately  equal. 


Date  of  issuance:  July  10, 1995 
Effective  date:  July  10, 1995 

Amendment  No.:  210 

Facility  Operating  License  No.  DPR- 
56:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  23, 1995  (60  FR 
27340)The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
July  10, 1995.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Govenunent  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  Pennsylvania  17105. 

PECO  Enei^  Company,  Public  Service 
Electric  and  Gas  Company  J)elmarva 
Power  and  Light  Company,  and 
Atlantic  City  Electric  Company  J)ocket 
No.  50-278,  Peach  Bottom  Atomic 
Power  Station.Unit  No.  3,  York  County, 
Pennsylvania 

Date  of  application  for  amendment: 
June  23. 1993.  as  supplemented  by 
lettere  dated  April  5,  May  2,  June  6,  June 
8,  July  6  (two  lettere),  July  7,  July  20, 
July  28  (two  letters),  September  16, 
September  30,  and  October  14, 1994  and 
June  22, 1995. 

Brief  description  of  amendment:  The 
amendment  raises  the  authorized 
maximum  power  level  from  3293  MWt 
to  a  new  limit  of  3458  MWt.  The 
amendment  also  approves  changes  to 
the  Technical  Specifications  to 
implement  operation  at  the  increased 
power  limit. 

Date  of  issuance:  July  18,  1995 

Effective  date:  As  of  date  of  issuance 
and  is  to  be  implemented  prior  to 
startup  in  Cycle  11.  currently  scheduled 
for  October  1995. 

Amendment  No.:  211 

Facility  Operating  License  No.  DPR- 
56:  Amendment  revised  the  License  and 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  29.  1994  (59  FR 
44432)The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
July  18.  i995.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania. 
(REGIONAL  DEPOSITORY)  Education 
Building.  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  Pennsylvania  17105. 


Pennsylvania  Power  and  Light 
Company,  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric 
Station,  Units  1  and  2,  Luzerne  County, 
Pennsylvania 

Date  of  application  for  amendments: . 
April  10. 1995 

Brief  description  of  amendments: 
Remove  the  response  time  limit  Tables 
3.3.1-2,  3.3.2-3.  and  3.3.3-3  from  the 
Technical  Specifications,  and  add  the 
information  to  the  Final  Safety  Analysis 
Report  in  accordance  with  Generic 
Letter  93-08. 

Date  of  issuance:  July  11, 1995 

Effective  date:  July  11, 1995 

Amendment  Nos.:  148  and  118 

Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  6, 1995  (60FR  29887)The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  July  11, 1995. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701. 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  application  for  amendments: 
November  21,  1994,  as  supplemented 
April  6,  and  July  3,  1995 

Brief  description  of  amendments: 
These  amendments  make  changes 
affecting  the  Administrative  Controls 
Section  of  the  Technical  Specifications. 
The  areas  changed  are  Nuclear 
Effectiveness  and  Efficiency  Design 
Study  (NEEDS)  Organization  Title 
Changes;  Minimum  Shift  Crew 
Composition;  delete  Independent 
Technical  Review  Section  from  TS; 
delete  Nuclear  Review  Board  (NRB) 
Review  Section  from  TS;  and  delete 
NRB  Audit  SecUon  &t)m  TS. 

Dafe  o/ issuance;  July  18,  1995 

Effective  date:  Units  1  and  2,  as  of  the 
date  of  issuance  and  shall  be 
implemented  within  30  days. 

Amendment  Nos.:  96  and  60 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  10,  1995  (60  FR 
24914)The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
July  18,  1995.No  significant  hazards 
consideration  comments  received:  No 


39460 Federal  Register  /  Vol.  60.  No.  148  /  Wednesday.  August  2,  1995  /  Notices 


Local  Public  Document  Room 
.  location:  Pottstown  Public  Library.  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  application  for  amendments: 
August  31.  1994,  as  supplemented  July 
3, 1995 

Brief  description  of  amendments: 
These  amendments  modify  TS  Sections 
3.4.9.1,  3.4.9.2,  3.9.11.1.  3.9.11.2,  and 
the  associated  Bases  Sections  3/4.4.9 
and  3/4.4.11,  to  permit  the  use  of  either 
an  "analytical  approach"  (i.e.. 
calculation]  or  "demonstrations"  to 
ensxire  the  operability  of  an  alternate 
decay  heat  removal  method,  rather  than 
the  existing  TS  requirement  which 
stipulates  that  operability  of  the 
alternate  decay  removal  method  be 
demonstrated. 

Date  of  issuance:  July  18, 1995 

Effective  date:  Units  1  and  2,  as  of  the 
date  of  issuance  and  shall  be 
.  implemented  within  30  days. 

Amendment  Nos.:  97  and  61 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  9, 1994  (59  FR 
55884 )The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
July  18. 1995.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Pottstown  Public  Library.  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  application  for  amendments: 
August  22, 1994.  as  supplemented  July 
3. 1995 

Brief  description  of  amendments: 
These  amendments  revise  Technical 
Specification  Siuveillance  Requirement 
4.1.3.1.4a  to  delete  the  requirement  that 
the  Scram  Discharge  Volume  (SDV)  be 
.determined  operable  by  testing  the  SDV 
vent  and  drain  valves  from  a 
configuration  of  less  than  or  equal  to 
50%  rod  density. 
Date  of  issuance:  July  18. 1995 
Effective  date:  Units  1  and  2,  effective 
as  of  date  of  issuance  and  shall  be 
implemented  within  30  days. 
Amendment  Nos.:  98  and  62 
Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  The  amendments 
revised  the  Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Register  November  9. 1994  (59  FR 
55881)The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
July  18, 1995. No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  application  for  amendments: 
August  22, 1994,  as  supplemented  by 
letter  dated  July  3, 1995 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  siuveillance 
reqiiirements  for  scram  insertion  times 
and  revise  the  TS  surveillance 
requirements  for  control  rod  block  and 
source  range  monitoring 
instrumentation. 

Date  of  issuance:  July  18, 1995 

Effective  date:  Units  1  and  2.  effective 
as  of  the  date  of  issuance  and  shall  be 
implemented  within  30  days. 

Amendment  Nos.:  99  and  63 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  9, 1994  (59  FR 
55881)The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
July  18, 1995.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street.  Pottstown,  Pennsylvania 
19464. 

Public  Service  Company  of  Colorado, 
Docket  No.  50-267,  Fort  St.  Vrain 
Nuclear  Generating  Station  (FSV),  Unit 
No.  1,  Platteville,  Colorado 

Date  of  application  for  amendment: 
Amendment  No.  88,  April  14. 1995. 

Brief  description  of  amendment:  This 
amendment  would  revise  the  FSV 
Decommissioning  Technical 
Specifications  (DTS)  by:  revising  the 
FSV  DTS  to  reflect  recent  organizational 
changes  resulting  from  corporate 
restructuring  to  prepare  for  repowering 
the  site  with  natural  gas-power  turbines 
and  to  incorporate  editorial  changes. 
The  staff  has  determined  that  the 
proposed  amendment  does  not  require  a 
significant  hazard  consideration, 
pursuant  to  10  CFR  50.92.Possession- 
Only  License  No.  DPR-34:  Amendment 
revises  the  DTS. 


Local  Public  Document  Room 
location:  Weld  Library  District  - 
Downtown  Branch,  919  7th  Street, 
Greeley.  CO  80631. 

Sacramento  Municipal  Utility  District, 
Docket  No.  312,  Rancho  Seco  Nuclear 
Generating  Station,  Sacramento 
County,  California 

Date  of  application  for  amendment: 
February  28, 1995 

Brief  description  of  amendment:  This 
amendment  relocates  the  quality 
assurance  audit  frequencies  from  the 
technical  specifications  to  the  Rancho 
Seco  Quality  Manual  and  changes  the 
reporting  frequency  of  the  Radioactive 
Effluent  Release  Report  from  semi- 
annual to  annual. 

Date  of  issuance:  July  19. 1995 

Effective  date:  July  19, 1995 

Amendment  No.:  122 

Facility  Operating  License  No.  NPF-1: 
The  amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  29. 1995  (60  FR 
16200)The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
July  19, 1995.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Central  Library.  Government 
Documents,  828  I  Street,  Sacramento, 
CaUfomia  95814. 

Southern  California  Edison  Company, 
et  al..  Docket  Nos.  50-361  and  50-362, 
San  Onofire  Nuclear  Generating  Station, 
Unit  Nos.  2  and  3,  San  Diego  County, 
California 

Date  of  application  for  amendments: 
September  15, 1993,  as  supplemented 
by  letter  dated  September  6, 1994. 

Brief  description  of  amendments:  The 
amendments  revised  Technical 
Specification  (TS)  Table  2.2-1,  "Reactor 
Protective  Instnunentation  Trip 
Setpoint  Limits,"  Table  3.3-1.  "Reactor 
Protective  Instnmientation."  Table  3.3- 

3,  "Engineered  Safety  Feature  Actuation 
System  Instrumentation,"  and  Table  3.3- 

4,  "Engineered  Safety  Featiu-e  Actuation 
System  Instrumentation  Trip  Values," 
and  the  associated  Bases.  The  revisions 
to  the  notes  in  these  tables  change  the 
pressing  at  which  the  low  pressurizer 
pressure  trip  bypass  shall  be 
automatically  removed  to  a  consistent 
value  of  "before  pressurizer  pressure 
exceeds  500  psia  (the  corresponding 
bistable  allowable  value  is  less  than  or 
equal  to  472  psia)."  In  addition,  the 
wording  of  the  notes  is  revised  to  make 
the  notes  more  consistent  with  each 
other. 

Date  of  issuance:  July  14, 1995 
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Effective  date:  July  14, 1995,  to  be 
implemented  within  30  days  of  the  date 
of  issuance. 

Amendment  Nos.:  Unit  2  - 
Amendment  No.  120;  Unit  3  - 
Amendment  No.  109 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  29, 1993  (58  FR 
50975).  The  September  6, 1994, 
supplemental  letter  provided  additional 
clarifying  information  and  did  not 
change  the  initial  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  July  14, 1995.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Main  Library,  University  of 
California,  P.O.  Box  19557  Jrvine, 
California  92713. 

Southern  California  Edison  Company, 
et  al.,  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Unit  Nos.  2  and  3,  San  Diego  County, 
California 

Date  of  application  for  amendments: 
September  3. 1992 

Brief  description  of  amendments: 
These  amendments  revise  TS  3/4.4.8 
"Pressure/Temperatiue  Limits  -  Reactor 
Coolant  System,"  and  their  associated 
Bases,  following  NRC  guidance 
provided  in  Generic  Letter  91-01, 
"Removal  of  the  Schedule  for 
Withdrawal  of  Reactor  Vessel  Material 
Specimens  from  Technical 
Specifications."  This  generic  letter 
allows  licensees  to  remove  the  reactor 
vessel  material  surveillance  capsule 
withdrawal  schedules  from  the  TS 
because  they  are  a  duphcation  of-the 
requirements  of  10  CFR  Part  50 
Appendix  H. 

Date  of  issuance:  ]u\y  17, 1995 

Effective  date:  July  17, 1995,  to  be 
implemented  within  30  days  of  issuance 

Amendment  Nos.:  Unit  2  - 
Amendment  No.  121;  Unit  3  - 
Amendment  No.  110 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  17, 1993  (58  FR 
8781)The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
July  17, 1995.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Main  Library,  University  of 
California,  P.  O.  Box  19557,  Irvine, 
Cahfomia  92713. 


Southern  California  Edison  Company, 
et  al.,  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Unit  Nos.  2  and  3,  San  Diego  County, 
California 

Date  of  application  for  amendments: 
April  30. 1993,  as  supplemented  by 
letters  dated  July  6, 1994  (separate 
letters  for  each  unit),  and  letter  dated 
January  27, 1995. 

Brief  description  of  amendments: 
These  amendments  revise  TS  3/4.4.8.1, 
"Pressure-Temperature  Limits,"  TS 
3.4.8.3.1,  "Overpressure  Protection 
Systems-RCS  Temperature  less  than  or 
equal  to  "F  [for  Unit  2,  less  than  or  equal 
to  246»F  for  Unit  3)."  TS  3.4.8.3.2, 
"Overpressxue  Protection  Systems-RCS 
Temperature  5256»F  (for  Unit  2,  <246«'F 
for  Unit  3],"  and  the  associated  TS 
Bases.  The  proposed  change  (1)  revises 
the  reactor  coolant  system  (RCS) 
pressure-temperatiure  (P-T)  limits  and 
the  low  temperatiu'e  overpressiu« 
protection  (LTOP)  enable  temperatures 
to  be  effective  imtil  20  effective  full 
power  years  (EFPY)  of  operation  and  (2) 
makes  minor  editorial  changes. 

Date  of  issuance:  July  18, 1995 

Effective  date:  Jidy  18, 1995,  to  be 
implemented  within  30  days  of  issuance 

Amendment  Nos.:  Unit  2  - 
Amendment  No.  122;  Unit  3  - 
Amendment  No.  Ill 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  Unit  2  -  July  7.  1993  (58  FR 
36445);  Unit  3  -  June  23,  1993  (58  FR 
34094).  The  two  supplemental  letters 
dated  July  6, 1994,  and  the  January  27, 
1995.  supplemental  letter  provided 
clarifying  information  and  did  not 
change  the  initial  no  significant  hazards 
consideration  determination.The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  July  18, 1995. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Main  Library,  University  of 
CaUfomia,  P.  O.  Box  19557,  Irvine, 
CaUfomia  92713. 

Tennessee  Valley  Authorify,  Docket 
Nos.  50-259,  50-260,  and  50-296, 
Browns  Ferry  Nuclear  Plant,  Units  1,  2, 
and  3,  Limestone  Counfy,  Alabama 

Date  of  application  for  amendments: 
March  30, 1994 

Brief  description  of  amendment:  The 
amendments  implement  an  analog 
transmitter/trip  system  on  BFN  Unit  3, 
revise  the  reactor  vessel  water  level 
safety  limit  and  limiting  safety  system 
setting  for  BFN  Units  1  and  3.  add 


instrument  identifiers  and  revise 
calibration  frequencies  and  functional 
test  requirements  for  BFN  Unit  2.  revise 
the  caUbration  frequency  for 
instrumentation  actuating  the 
suppression  chaniber-reactor  building 
vacuiun  breakers,  and  provide  editorial 
changes. 
Date  of  issuance:  July  17, 1995 
Effective  date:  July  17, 1995 
Amendment  Nos.:  222,  237, 196 
Facility  Operating  License  Nos.  DPR- 
33,  DPR-52  and  DPR-68:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  28, 1994(59  FR 
49435)  The  Conunission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
July  17,  1995.No  significant  hazards 
consideration  comments  received:  None 

Local  Public  Document  Room 
location:  Athens  PubUc  Ubrary,  South 
Street,  Athens,  Alabama  356114. 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Hesse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County, 
Ohio 

Date  of  application  for  amendment: 
January  30, 1995 

Brief  description  of  amendment:  The 
proposed  amendment  revises  reactor 
coolant  system  pressure-temperatiue 
ciuves.  changes  bases  for  Technical 
Specification  3/4.4.9,  Pressure 
Temperature  Limits,  and  revises  License 
Condition  2.C(3)(d)  to  reflect  a  change 
from  10  effective  full  power  years 
(EFPY)  to  21  EFPY. 

Date  of  issuance:  July  20,  1995 

Effective  date:  July  20.  1995 

Amendment  No.:  199 

Facility  Operating  License  No.  NPF-3. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  15. 1995  (60  FR 
14029)The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
July  20.  1995. No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  University  of  Toledo  Library. 
Documents  Department.  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Union  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant,  Unit  1, 
Callaway  County,  Missouri 

Date  of  application  for  amendment: 
September  8, 1994 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specifications  (TS)  4.2.2.2,  4.2.2.4,  and 
6.9.19.  The  changes  address 
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incoiporating  a  penalty  in  the  Core 
Operating  Limits  Report  (COLR)  to 
account  for  heat  flux  (Fq)  increases 
greater  than  2  percent  between 
measurements. 

l)ate  o/ issuance:  July  20, 1995 

Effective  date:  July  20. 1995 

Amendment  No.:  101 

Facility  Operating  License  No.  NPF- 
30.  Amendment  revises  the  Technical 
Specification  Surveillance 
Requirements  and  Administrative 
Controls. 

Date  of  initial  notice  in  Federal 
Registen  December  21, 1994  (59  FR 
65823).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
July  20, 1995.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library,  710  Court  Street.  Fulton, 
Missouri  65251. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia 

Date  of  application  for  amendments: 
November  22, 1994 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  to  delete  unnecessary 
descriptive  phrases  regarding  the 
nimiber  of  cells  in  the  station  and 
emergency  diesel  generator  batteries. 

Date  of  issuance:  July  11, 1995 

Effective  date:  July  11, 1995 

Amendment  Nos.:  201  and  201 

Facility  Operating  License  Nos.  DPR- 
32  and  DPR-37:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  April  12. 1995  (60  FR 
18630)The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
July  11, 1995.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Wilfiamsburg, 
Virginia  23185. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  August,  1995. 

For  the  Nuclear  Regulatory  Commission 

Jack  W.  Roe,   4Director,  Division  of  Reactor 
Projects  •  m/IV,  Office  of  Nuclear  Reactor 
Regulation 

[Doc.  95-18810  Filed  8-1-95:  8:45  am) 

BILUNQ  COOE  7S«0-01-F 


[Docket  No.  50-255] 

Consumers  Power  Company;  Notice  of 
Partial  Denial  of  Amendment  to  Facility 
Operating  License  and  Opportunity  for 
Hearing 

The  U.S.  Nuclear  Regidatory 
Commission  (the  Commission)  has 
partially  denied  a  request  by  Consimiers 
Power  Company,  (licensee)  for  an 
amendment  to  Facility  Operating 
License  No  DRP-20  issued  to  the 
licensee  for  operation  of  Palisades, 
located  in  Covert  Township,  Van  Buren 
Coimty,  Michigan.  Notice  of 
Consideration  of  Issuance  of  this 
amendment  was  published  in  the 
Federal  Register  on  May  25, 1994  (59 
FR  27053). 

The  purpose  of  the  licensee's 
amendment  request  was  to  relocate 
certain  Technical  Specifications  (TS) 
containing  fuel  cycle-specific  parameter 
limits  that  can  change  with  core  reloads 
to  a  Core  Operating  Limits  Report. 
Several  of  the  TS  bases  have  «dso  been 
revised  to  refer  to  limits  relocated  to  the 
COLR. 

The  NRC  staff  has  concluded  that  the 
licensee's  request  cannot  be  fully 
granted.  The  removal  of  the  poWer 
distribution  measurement  uncertainty 
factors  in  Table  3.23.3  and  the  addition 
of  certain  references  to  TS  6.9.1. fare 
denied.  The  licensee  was  notified  of  the 
Commission's  denial  of  the  proposed 
change  by  a  letter  dated  July  26,  1995. 

By  September  1, 1995,  the  licensee 
may  demand  a  hearing  with  respect  to 
the  denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  dehvered  to  the  Commission's  Public 
Docimient  Room,  the  Gelman  Building, 
2120  L  Sti-eet,  NW.,  Washington,  DC  by 
the  above  date. 

A  copy  of  any  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Gerald  Chamoff,  Esq.,  Shaw, 
Pittman,  Potts  and  Trowbridge,  2300  N 
Street,  NW.,  Washington,  DC  20037. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  appUcation  for 
amendment  dated  April  7, 1994,  as 
supplemented  April  27,  1995,  and  (2) 
the  Commission's  letter  to  the  licensee 
dated  July  26, 1995. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 


Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  20555  and  at  the  Van 
Wylen  Library,  Hope  College,  Holland, 
Michigan  49423. 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  July  1995. 

For  the  Nuclear  Regulatory  Commission. 
Marsha  Gamlieroni, 
Project  Manager,  Project  Directorate  Ilt-I, 
Division  of  Reactor  Projects— III/IV,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  95-18929  Filed  8-1-95;  8:45  am] 
BILUNQ  COOE  TSSO-OI-M 

[Doclcet  Nos.  50-206, 50-361, 50-362] 

In  the  Matter  of  Southern  California  Edison 
Company  (San  Onofre  Nuclear  Generating 
Station.  Units  1,  2,  and  3). 

Souttiem  California  Edison  Co. 
Exemption 

I 

Southern  California  Edison  Company 
(SCE  or  the  licensee)  is  the  holder  of 
Facihty  Operating  License  No.  DPR-13, 
which  authorizes  possession  and 
maintenance  of  the  San  Onofi«  Nuclear 
Generating  Station,  Unit  1  (SONGS  1) 
and  Facihty  Operating  License  Nos. 
NPF-10  and  NPF-15,  which  autiiorizes 
operation  of  San  Onofre  Nuclear 
Generating  Station,  Units  2  and  3 
(SONGS  2  and  3),  respectively.  The 
licenses  provide,  among  other  things, 
that  the  SONGS  imits  are  subject  to  all 
rules,  regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 
The  facilities  consist  of  three 
pressurized  water  reactors  at  the  SCE 
site  located  in  San  Diego  County. 
California.  SONGS  1  is  permanently 
shut  down,  while  Unites  2  and  3  remain 
operational. 

n 

It  is  stated  in  10  CFR  73.55, 
"Requirements  for  physical  protection 
of  licensed  activities  in  nuclear  power 
reactors  against  radological  sabotage," 
paragraph  (a),  that  "The  hcenses  shall 
establish  and  maintain  an  onsite 
physical  protection  system  and  seciuity 
organization  which  will  have  as  its 
objective  to  provide  high  assurance  that 
activities  involving  special  nuclear 
material  are  not  inimical  to  the  common 
defense  and  security  and  do  not 
constitute  an  unreasonable  risk  to  the 
public  health  and  safety." 

It  is  specified  in  10  CFR  73.55(d), 
"Access  Requirements."  paragraph  (1) 
that  "The  licensee  shall  control  all 
points  of  personnel  and  vehicle  access 
into  a  protected  area."  It  is  specified  in 
10  CFR  73.55(d)(5)  that  "A  numbered 


Federal  Register  /  Vol.  60,  No.  148  /  Wednesday,  August  2,  1995  /  Notices 


39463 


picture  badge  identification  system  shall 
be  used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escort."  It  further  states  that 
individuals  not  employed  by  the 
licensee  (e.g.,  contractors)  may  be 
authorized  access  to  protected  areas 
without  an  escort  provided  that  the 
individual,  "receives  a  picture  badge 
upon  entrance  into  the  protected  area 
which  must  be  returned  upon  exit  from 
the  protected  area  *  *  *." 

By  letter  dated  March  13, 1995,  the 
licensee  requested  an  exemption  from 
certain  requirements  of  10  CFR 
73.55(d)(5).  Specifically,  the  requested 
exemption  would  allow  contractors  who 
have  unescorted  access  to  retain 
possession  of  their  picture  badges 
instead  of  retuming^them  as  they  exit 
the  protected  area.  (The  existing 
regulations  allow  licensee  employees 
authorized  unescorted  access  to 
protected  areas  to  retain  their  badges 
upon  departure  from  the  protected  area.) 
llie  proposed  exemption  is  a 
preliminary  step  towards  enabling  SCE 
to  revise  the  SONGS  security  plan  under 
10  CFR  50.54(p)  to  faciUtate 
implementation  of  an  alternative 
unescorted  access  system  which  woidd 
eliminate  the  need  for  site  security 
personnel  to  issue  and  retrieve  picttue 
badges  at  the  entrance/exit  locations  to 
the  protected  area  and  would  eventually 
allow  all  individuals  (contractors  and 
SCE  employees)  with  unescorted  access 
to  the  protected  area  to  keep  their 
picture  badges  in  their  possession  when 
departing  the  SONGS  protected  area. 

m\\ 

Pursuant  to  10  CFR  73.5,  "Specific 
exemptions,"  the  Commission  may, 
upon  appUcation  of  any  interested 
person  or  upon  its  own  initiative,  grant 
such  exemptions  in  this  part  as  it 
determines  are  authorized  by  law  and 
will  not  endanger  life  or  property  or  the 
common  defense  and  security,  and  are 
otherwise  in  the  public  interest.  The 
Code  of  Federal  Regulations  at  10  CFR 
73.55  allows  the  Commission  to 
authorize  a  Ucensee  to  provide 
alternative  measures  for  protection 
against  radiological  sabotage  provided 
the  licensee  demonstrates  that  the 
proposed  measures  meet  the  general 
performance  requirements  of  the 
regulation,  and  that  the  overall  level  of 
system  performance  provides  protection 
against  radiological  sabotage  equivalent 
to  that  which  would  be  provided  by  the 
regulation. 

Currently,  unescorted  access  into  the 
protected  area  for  both  employee  and 
contractor  personnel  into  the  SONGS 
plants  is  controlled  through  the  use  of 
picture  badges.  Positive  identification  of 


personnel  who  are  authorized  and 
request  access  into  the  protected  area  is 
estabUshed  by  security  persoimel 
making  a  visual  comparison  of  the 
individual  requesting  access  and  that 
individual's  picture  badge.  In 
accordance  with  10  CFR  7».55(d)(5), 
contractor  personnel  are  not  allowed  to 
take  their  picture  badges  offsite.  In 
addition,  in  accordance  with  the  plant's 
physical  security  plan,  the  Ucensee's 
employees  are  also  not  allowed  to  take 
their  picture  badges  offsite. 

The  proposed  alternative  measure,  to 
provide  an  equivalent  level  of 
protection  against  radiological  sabotage, 
is  a  system  that  will  require  that  all 
individuals  with  authorized  unescorted 
access  have  the  physical  characteristics 
of  their  hand  (hand  geometry)  registered 
with  their  picture  badge  mmiber  in  a 
computerized  access  control  system. 
Therefore,  all  authorized  individuals 
must  not  only  have  their  pict\ire  badge 
to  gain  access  to  the  protected  area,  but 
must  also  have  their  hand  geometry 
confirmed,  initially,  following  revision 
to  the  site  security  plan,  individuals 
with  imescorted  access  will  be  allowed 
to  retrieve  their  own  badges  before 
entering  the  protected  area  and  return 
their  badges  to  storage  locations  when 
existing  the  protected  area  for  retrieval 
on  their  next  entrance.  Eventually, 
following  changes  to  the  seciuity  plan 
conducted  under  10  CFR  50.54(p),  all 
individuals,  including  contractors,  who 
have  authorized  unescorted  access  into 
the  protected  area  may  be  allowed  to 
keep  their  pictiu«  badges  in  their 
possession  when  departing  the  SONGS 
protected  area. 

All  other  access  processes,  including 
search  function  capabiUty,  will  remain 
the  same.  A  security  officer  responsible 
for  access  control  will  continue  to  be 
positioned  within  a  hardened  structure. 
It  should  be  noted  that  the  proposed 
system  is  only  for  individuals  with 
authorized  unescorted  access  and  will 
not  be  used  for  those  individuals 
requiring  escorts. 

Sandia  National  Laboratories 
conducted  testing  which  demonstrated 
that  the  hand  geometry  equipment  that 
SCE  proposed  to  use  possesses  strong 
performance  characteristic.  Details  of 
the  testing  performed,  available  in  thee 
Sandia  report,  "A  performance 
Evaluation  of  Biometric  Identification 
Devices,"  SAND91— 0276  UC— 906 
Unlimited  Release,  Jime  1991, 
demonstrated  that  the  hand  geometry 
equipment  is  capable  of  meeting  a 
detection  probability  of  90  percent  with 
a  95  percent  confidence  level.  Based  on 
the  Sandia  report,  the  false  acceptance 
rate  for  the  proposed  hand  geometry 
system  would  be  at  least  equivalent  to 


that  of  the  current  photo-identification 
system.  The  site  security  plans  will  be 
revised  in  accordance  with  10  CFR 
50.54(p)  to  allow  implementation  of  the 
hand  geometry  system. 

TV 

For  the  foregoing  reasons,  the 
Commission  has  determined  that  the 
proposed  alternative  measure  for 
protection  against  radiological  sabotage 
meet  the  same  high  assurance  objective 
and  the  general  performance 
requirements  of  10  CFR  73.55.  In 
addition,  the  staff  has  determined  that 
the  overall  level  of  the  proposed 
system's  performance  will  provide 
protection  against  radiological  sabotage 
equivalent  to  that  which  is  provided  by 
the  ciurent  system  in  accordance  with 
10  CFR  73.55. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
73.5  this  exemption  is  authorized  by 
law,  will  not  endanger  Ufe  or  property 
or  the  common  defense  and  security, 
and  is  otherwise  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  Southern  California  Edison 
Company  an  exemption  from  those 
requirements  of  10  CFR  73.55(d)(5) 
relating  to  the  returning  of  picture 
badges  upon  exit  fix)m  the  protected 
area  such  that  individuals  not  employed 
by  the  licensee,  i.e.,  contractors,  who  are 
authorized  unescort4ed  access  into  the 
protected  area,  can  retrieve  their  own 
badges  before  entering  the  protected 
area  and  retiun  their  badges  to  the  badge 
storage  location  when  existing  the 
protected  area. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
issuance  of  this  exemption  will  have  no 
significant  impact  on  the  environment 
(60  FR  37110  as  July  19, 1995). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  July  1995. 

For  the  Nuclear  Regulatory  Commission. 
Brian  K.  Grimes, 

Director,  Divisions  of  Project  Support,  Office 
of  Nuclear  Reactor  Regulations. 
[FR  Doc.  95-18926  Filed  8-1-95;  8:45  am) 

BILUNO  COOE  7590-01-M 


Status  and  Notice  of  Availability  of 
Two  Policy  Statements  Concerning  the 
Agreement  State  Program 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Status  of  policy  statements  and 

notice  df  availability. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  annoimcing  the 
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status  of  Commission  action  on  the  two 
policy  statements:  Statement  of 
Principles  and  Policy  for  the  Agreement 
State  Program  and  the  Policy  Statement 
on  Adequacy  and  Compatibihty  of 
Agreement  State  Programs.  NRC  is  also 
announcing  the  availability  of  the  policy 
statements  to  interested  parties. 
ADDRESSES:  Copies  of  the  policy 
statements  may  be  obtained  by  calling 
Vicki  Bolhng  at  (301)-415-2326  or  by 
writing  to  U.S.  Nuclear  Regulatory 
Commission,  Docimient  Control  Desk, 
Pl-37,  Washington,  DC  20555,  Attn: 
Vicki  Bolhng,  OSP.  These  documents 
are  available  for  inspection  in  the  PubUc 
Document  Room,  2120  L  Street,  NW., 
(Lower  Level),  Washington,  DC  between 
7:45  a.m.  and  4:15  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kathleen  Schneider,  Office  of  State 
Programs,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
telephone  (301)-415-2320. 
SUPPt^MENTARY  INFORMATION:  The 
Commission  has  approved,  in  principle, 
the  Pohcy  Statements  entitled 
"Statement  of  Principles  and  Policy  for 
the  Agreement  State  Program"  and 
"Pohcy  Statement  on  Adequacy  and 
Compatibility  of  Agreement  State 
Programs"  with  the  stipulations 
discussed  below. 

The  Conunission  is  going  to  defer 
implementation  of  the  pohcy  statements 
xmtil  implementing  procedures  are 
developed  and  approved  by  the 
Commission.  The  NRC  staff  is  to 
develop  the  implementing  procedures 
and  any  necessary  changes  to  the  two 
pohcy  statements  and  resubmit  the 
pohcy  statements  and  implementing 
procedures  to  the  Commission  by 
September  30,  1996.  Copies  of  the  two 
pohcy  statements  may  be  obtained  from 
the  address  hsted  in  Uiis  notice.  Until 
the  pohcy  statements  and  final 
implementing  procedures  are  approved 
by  the  Commission,  the  NRC  staff  will 
continue  to  use  the  pohcy  statement  on 
Discontinuance  of  the  NRC  Authority 
and  Assiunption  Thereof  by  States 
Through  Agreement:  Criteria  for 
Guidance  of  States  and  NRC.  pubhshed 
January  23,  1981'  (46  FR  7540),  as 
revised  July  21, 1983  (48  FR  33376),  for 
new  agreements. 

The  Office  of  State  Programs  B.7 
Procediue  for  compatibihty  will  be 
utihzed  in  connection  with  the  interim 
implementation  of  the  Integrated 
Materials  Performance  Evaluation 
Program  (IMPEP)  to  evaluate  Agreement 
State  programs  until  the  final 
implementing  procedures  for  the  two 
policy  statements  and  any  revisions  to 
the  policy  statements  are  approved  by 
the  Conunission.  NRC  plans  to  issue  a 
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Federal  Register  Notice  in  the  near 
future,  which  will  address  how  IMPEP 
will  be  integrated  into  the  current 
framework  for  Agreement  State  program 
reviews. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  July,  1995. 

For  the  Nuclear  Regulatory  Commission. 

John  C  Hoyle, 

Secretary  of  the  Commission. 

IFR  Doc.  95-18925  Filed  8-1-95;  8:45  am] 

BILLMQ  COOC  7S9O-01-P 


Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (0MB) 
Review 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRCl. 
ACnON:  Notice  of  the  OMB  review  of 
information  collection. 

SUMMARY:  The  NRC  has  recently 
submitted  to  the  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35). 

1.  Type  of  submission,  new.  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  Simulation  Facihty 
Certification. 

3.  The  form  number  if  apphcable: 
NRC  Form  474. 

4.  How  often  the  collection  is 
required:  One  time  requirement  for 
initial  certification  and  quadrennial 
thereafter. 

5.  Who  will  be  required  or  asked  to 
report:  All  power  reactor  Ucensees  and 
apphcants  for  an  operating  license. 

6.  An  estimate  of  the  number  of 
responses:  20  annually. 

7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  2,400 
(approximately  120  hours  per  response). 

8.  An  indication  of  whetner  Section 
3504(h),  Pub.  L.  96-511  applies:  Not 
applicable. 

9.  Abstract:  Licensed  power  facihties 
that  propose  the  use  of  a  simulation 
facility  consisting  solely  of  a  plant- 
referenced  simulator  for  the  conduct  of 
NRC  licensing  operating  tests  are 
required  to  submit  NRC  Form  474. 

The  information  on  the  form  consists 
of  the  results  of  performance  testing 
completed  on  the  subject  simulation 
facility  and  a  schedule  for  the  conduct 
of  performance  tests  for  the  subsequent 
four-year  period.  NRC  uses  this 
information  to  ascertain  the 
acceptabiUty  of  simulation  facihties  for 
use  in  the  conduct  of  operating  tests  for 
nuclear  power  plant  operator  and  senior 


operator  candidates  and  to  determine 
whether  to  initiate  a  simulation  facihty 
inspection  at  a  specific  site  due  to 
concerns  about  their  suitability  for  use 
in  operating  tests. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 
Street  NW  (Lower  Level),  Washington, 
DC  20555-0001. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer:  Troy 
HiUier,  Office  of  hiformation  and 
Regulatory  Affairs  (3150-0138),  NEOB- 
10202,  Office  of  Management  and 
Budget,  Washington,  DC  20503. 
Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  415-7233. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  July,  1995. 

For  the  Nuclear  Regulatory  Conunission. 
Gerald  F.  Cranford, 

Designated  Senior  Official  for  Information 
Resources  Management. 
[FR  Doc.  95-18930  Filed  8-1-95;  8:45  ami 
BILUNG  CODE  7S90-01-M 


[Docket  Nos.  50-254  and  50-^65] 

Commonwealth  Edison  Company, 
Iowa-Illinois  Gas  and  Electric 
Company.  Quad  Cities  Nuclear  Power 
Station,  Units  1  and  2;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  to  Facility  Operating  License 
Nos.  DPR-29  and  DPR-30,  issued  to 
Commonwealth  Edison  Company 
(ComEd,  the  hcensee),  for  operation  of 
Quad  Cities  Nuclear  Power  Station, 
Units  1  and  2,  located  in  Rock  Island 
County,  Illinois. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  is  in  accordance 
with  the  licensee's  apphcation  for  an 
exemption  irom  certain  requirements  of 
10  CFR  73.55,  "Requirements  for 
Physical  Protection  of  Licensed 
Activities  in  Nuclear  Power  Reactors 
Against  Radiological  Sabotage."  The 
requested  exemption  would  allow  the 
implementation  of  a  hand  geometry 
biometric  system  of  site  access  control 
in  conjunction  with  photograph 
identification  badges,  and  would  allow 
the  badges  to  be  t^en  off  site. 


The  Need  for  the  Proposed  Action 

Pursuant  to  10  CFR  73.55(a),  the 
hcensee  is  required  to  estabUsh  and 
maintain  an  onsite  physical  protection 
system  and  security  organization. 

hi  10  CFR  73.55(d),  "Access 
Requirements,"  it  specifies  in  part  that 
"The  licensee  shall  control  all  points  of 
personnel  and  vehicle  access  into  a 
protected  area."  hi  10  CFR  73.55(d)(5), 
it  specifies  in  part  that  "A  numbered 
picture  badge  identification  system  shall 
be  used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escort."  It  further  indicates  that 
an  individual  not  employed  by  the 
hcensee  (e.g..  contractors)  may  be 
authorized  access  to  protected  areas 
without  an  escort  provided  the 
individual,  "receives  a  picture  badge 
upon  entrance  into  the  protected  area 
which  must  be  returned  upon  exit  from 
the  protected  area." 

Currently,  imescprted  access  for  both 
employee  and  contractor  personnel  into 
the  Quad  Cities  Station,  Units  1  and  2, 
is  controlled  through  the  use  of  picture 
badges.  Positive  identification  of 
personnel  who  are  authorized  and 
request  access  into  the  protected  area  is 
estabhshed  by  security  personnel 
making  a  visual  comparison  of  the 
individual  requesting  access  and  that 
individual's  picture  badge.  The  picture 
badges  are  issued,  stored,  and  retrieved 
at  the  entrance/exit  location  to  the 
protected  area.  In  accordance  with  10 
CFR  73.55(d)(5),  contractor  personnel 
are  not  allowed  to  take  their  picture 
badges  off  site.  In  addition,  in 
accordance  with  the  plant's  physical 
security  plan,  the  licensee's  employees 
are  also  not  allowed  to  take  their  pictiue 
badges  off  site.  The  licensee  proposes  to 
implement  an  alternative  unescorted 
access  control  system  which  would 
eliminate  the  need  to  issue  and  retrieve 
picture  badges  at  the  entrance/exit 
location  to  the  protected  area.  The 
proposal  would  also  allow  contractor 
who  have  unescorted  access  to  keep 
their  picture  badges  in  their  possession 
when  departing  the  Quad  Cities  site.  In 
addition,  the  site  security  plans  will  be 
revised  to  allow  implementation  of  the 
hand  geometry  system  and  to  allow 
employees  and  contractors  with 
unescorted  access  to  keep  their  picture 
badges  in  their  possession  when  leaving 
the  Quad  Cities  site. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action.  In 
addition  to  their  picture  badges,  all 
individuals  with  authorized  unescorted 
access  will  have  the  physical 


characteristics  of  their  hand  (hand 
geometry)  registered  with  their  picture 
badge  number  in  a  computerized  access 
control  system.  Therefore,  all  authorized 
individuals  must  not  only  have  their 
picture  badges  to  gain  access  into  the 
protected  area,  but  must  ako  have  their 
hand  geometry  confirmed. 

All  other  access  processes,  including 
search  function  capabihty  and  access 
revocation,  will  remain  the  same.  A 
security  officer  responsible  for  access 
control  will  continue  to  be  positioned 
within  a  bullet-resistant  structure.  The 
proposed  system  is  only  for  individuals 
with  authorized  unescorted  access  and 
will  not  be  used  for  individuals 
requiring  escorts. 

The  underlying  purpose  for  requiring 
that  individuals  not  employed  by  the 
hcensee  must  receive  and  return  their 
picture  badges  at  the  entrance/exit  is  to 
provide  reasonable  assuirance  that  the 
access  badges  could  not  be 
compromised  or  stolen  with  a  resulting 
risk  that  an  unauthorized  individual 
could  potentially  enter  the  protected 
area.  Although  the  proposed  exemption 
will  allow  individuals  to  take  their 
.  picture  badges  off  site,  the  proposed 
measures  require  not  only  that  the 
picture  badge  be  provided  for  access  to 
the  protected  area,  but  also  that 
verification  of  the  hand  geometry 
registered  with  the  badge  be  performed 
as  discussed  above.  Thus,  the  proposed 
system  provides  an  identity  verification 
process  that  is  equivalent  to  the  existing 
process. 

Accordingly,  the  Commission 
concludes  that  the  exemption  to  allow 
individuals  not  employed  by  the 
hcensee  to  take  their  picture  badges  off 
site  will  not  result  in  an  increase  in  the 
risk  that  an  imauthorized  individual 
could  potentially  enter  the  protected 
area.  Consequently,  the  Commission 
concludes  that  there  are  no  significant 
radiological  impacts  associated  with  the 
proposed  action. 

Tne  proposed  exemption  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  wixh  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  The  principal  alternative 
to  the  proposed  action  would  be  to  deny 
the  requested  action.  Denial  of  the 
requested  action  would  not  significantly 
enhance  the  environment  in  that  the 


proposed  action  will  result  in  a  process 
that  is  equivalent  to  the  existing 
identification  verification  process. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Quad  Cities  Station, 
Units  1  and  2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  poUcy. 
on  July  20. 1995.  the  staff  consuhed 
vrith  the  Illmois  State  Official.  Mr.  Mike 
Parker.  Chief.  Reactor  Safety  Section; 
Division  of  Engineering;  Illinois 
Department  of  Nuclear  Safety;  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a     , 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  letter  dated 
June  21, 1995.  which  is  available  for 
pubhc  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
pubhc  docimient  room  located  at  the 
Dixon  Pubhc  Library,  221  Hennepin 
Avenue,  Dixon,  Illinois  61021. 

Dated  at  Rockville.  Maryland,  this  25th  day 
of  July  1995. 

For  the  Nuclear  Regulatory  Conunission. 
Robert  M.  Pulsifer, 

Project  Manager,  Project  Directorate  ni-2. 
Division  of  Reactor  Projects— lU/IV.  Office  of 
NuclearReactor  Regulation. 
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SECURillES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^6027;  File  No.  SR-CHX- 
95-15] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Chicago  Stock 
Exchange,  Incorporated  Relating  to  the 
Implementation  of  Modified  Versions 
of  the  SuperMAX  System  on  a  Pilot 
Basis 

July  27,  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
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("Act").  15  U.S.C.  §  78s(b)(l),  notice  is 
hereby  given  that  on  June  29, 1995,  the 
Chicago  Stock  Exchange,  Incorporated 
("CHX"  or  "Exchange")  filed  with  the 
Seciuities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  On  July  21, 1995,  the 
Exchange  submitted  Amendment  No.  1 
to  the  proposed  rule  change.  ^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  firom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  add 
subsection  (e)  and  subsection  (f)  to  Rule 
37  of  Article  XX  relating  to  the  CHX's 
MAX  System.  The  text  of  the  proposed 
rule  is  as  follows  [new  text  is  itahcized]: 

Article  XX 

Rule3f 

(e)  The  Exchange's  Enhanced  SuperMAX 
program  shall  be  an  automatic  execution 
program  within  MAX  in  which  a  Specialist 
may  voluntarily  choose  to  participate  on  a 
stock-by-stock  basis.  A  Specialist  shall 
decide  if  his  or  her  stock  will  be  eligible  for 
Enhanced  SuperMAX  treatment.  In  the  event 
that  a  stock  is  eligible  for  Enhanced 
SuperMAX  treatment  (pursuant  to  paragraph 
(e)  of  this  Rule)  and  SuperMAX  treatment 
(pursuant  to  paragraph  (c)  of  this  Rule)  at  the 
same  time,  the  size  of  the  order  will 
determine  which  program  will  be  followed  for 
execution.  An  order  of  599  shares  or  less  will 
execute  according  to  the  SuperMAX  program 
and  an  order  greater  than  599  shares  will 
execute  according  to  the  Enhanced 
SuperMAX  program.  In  the  event  that  a 
Specialist  determines  that  his  stock  is  eligible 
for  Enhanced  SuperMAX  and  voluntarily 
chooses  to  participate  in  Enhanced 
SuperMAX,  agency  market  orders  up  to  and 
including  1099  shares  (or  such  greater  size 
specified  by  a  specialist  and  approved  by  the 
Exchange)  in  that  stock  may  automatically  be 
stopped  and  executed  in  MAX,  through  the 
Enhanced  SuperMAX  program,  without  any 
specialist  intervention  based  on  the  following 
criteria: 

(1)  Stopping.  If  an  agency  market  order 
eligible  for  Enhanced  SuperMAX  would 
create  either  a  double  up  tick  (buy  order)  or 
double  down  tick  (sell  order)  if  the  order  was 
executed  at  the  consolidated  best  bid  or  offer 
("NBBO")  the  Enhanced  SuperMAX  program 
will  "stop"  the  order.  Once  stopped,  the 
order  will  not  receive  an  execution  that  is 
worse  than  the  stop  price.  Notwithstanding 
anything  in  the  previous  sentence  to  the 


>  See  letter  from  David  Rusoff.  Foley  &  Lardner, 
to  Glen  Barrentine,  Senior  Counsel,  SEC,  dated  July 
21, 1995.  In  Amendment  No.  1,  the  Exchange 
requests  that  the  proposed  rule  change  be 
considered  under  19(b)(2)  on  one-year  pilot  basis 
rather  than  under  19(b)(3)(A)  and  makes  certain 
clarifying  changes  to  the  text  of  Item  I. 


contrary,  agency  market  orders  in  markets 
quoted  with  a  minimum  variation  (usually '/» 
spread)  will  not  be  stopped.  Orders  not 
stopped  will  be  immediately  executed  based 
upon  the  NBBO  as  the  case  may  be. 

(2)  Pricing.  Buy  Orders  stopped  under  (1) 
above  will  be  executed  as  follows: 

(i)  If  the  next  primary  market  sale  is  equal 
to  or  less  than  the  last  sale  then  the  stopped 
order  will  be  executed  at  such  last  sale  price 
(subfect.  however,  to  the  Exchange's  block 
protection  policy  as  set  forth  in  interpretation 
and  policy  .06  of  Rule  7  of  this  Article). 

(if)  If  the  next  primary  market  sale  is 
greater  than  the  last  sale  then  the  stopped 
order  will  be  executed  at  such  next  primary 
market  sale  price.  However,  if  the  next 
primary  market  sale  is  greater  than  the  stop 
price  then  the  stopped  order  will  be  filled  at 
the  stopped  price  (i.e.  at  the  offer). 

Sell  orders  stopped  under  (1)  above  will  be 
executed  as  follows: 

(Hi)  If  the  next  primary  market  sale  is  equal 
to  or  greater  than  the  last  sale  then  the 
stopped  order  will  be  executed  at  such  last 
sale  price  (subject,  however,  to  the 
Exchange's  block  protection  policy  as  set 
forth  in  interpretation  and  policy  .06  of  Rule 
7  of  this  Article). 

(iv)  If  the  next  primary  market  sale  is  less 
than  the  last  sale  then  the  stopped  order  will 
be  executed  at  such  primary  market  sale 
price.  However,  if  the  next  primary  market 
sale  is  less  than  the  stop  price  then  the 
stopped  order  will  be  filled  at  the  stopped 
price  (i.e.  at  the  bid). 

(3)  Operating  Time.  Enhanced  SuperMAX 
will  operate  each  day  that  the  Exchange  is 
open  for  trading  from  8:45  a.m.  (C.T.)  until 
the  close.  In  unusual  trading  situations, 
individual  stocks  or  all  stocks  may  be 
removed  from  Enhanced  SuperMAX  with  the 
approval  of  two  members  of  the  Committee 
on  Floor  Procedure. 

(4)  Timing.  Orders  entered  into  Enhanced 
SuperMAX  shall,  when  due  a  fill  under  the 
Enhanced  SuperMAX  program,  be 
immediately  executed  without  any  delay  (i.e. 
0  seconds). 

(5)  Applicability  to  Odd-Lots.  Although  an 
order  generated  by  the  Odd-Lot  Execution 
Service  ("OLES")  is  a  professional  order 
(because  it  is  deemed  to  be  for  the  account 
of  a  broker-dealer),  it  is  nonetheless  eligible 
for  Enhanced  SuperMAX  execution  if:  (i)  the 
issue  is  on  Enhanced  SuperMAX.  (ii)  it  is  an 
order  for  200  shares  or  less,  and  (Hi)  it  is  an 
OLES  passively  driven,  system-generated 
market  order  (and  not  an  actively  managed 
order). 

(6)  Out  of  Range.  Notwithstanding 
anything  in  this  paragraph  (e)  to  the 
contrary.  Enhanced  SuperMAX  will  not 
execute  an  order  at  the  NBBO  if  such 
execution  would  result  in  an  out  of  range 
execution. 

(7)  Other.  Any  eligible  order  in  a  stock 
included  in  Enhanced  SuperMAX  which  is 
manually  presented  at  the  Specialist  post  by 
a  floor  broker  must  also  be  guaranteed  an 
execution  by  the  Specialist  pursuant  to  the 
criteria  set  forth  in  this  paragraph  (e).  In  the 
event  that  a  contra  side  order  which  would 
better  an  Enhanced  SuperMAX  execution  is 
presented  at  the  post,  the  incoming  order 
which  is  executed  pursuant  to  the  Enhanced 


SuperMAX  criteria  must  be  adjusted  to  the 
better  price. 

(f)  The  Exchange's  Timed  Enhanced 
SuperMAX  program  shall  be  an  automatic 
execution  program  within  MAX  in  which  a 
Specialist  may  voluntarily  choose  to 
participate  on  the  stock-by-stock  basis.  A 
Specialist  shall  decide  if  his  or  her  stock  will 
be  eligible  for  Timed  Enhanced  SuperMAX 
treatment.  In  the  event  that  a  Specialist 
determines  that  his  or  her  stock  is  eligible  for 
Timed  Enhanced  SuperMAX  and  voluntarily 
chooses  to  participate  in  Timed  Enhanced 
SuperMAX.  agency  market  orders  up  to  and 
including  1099  shares  (or  such  ^eater  size  as 
specified  by  the  Specialist  and  approved  by 
the  Exchange)  will  automatically  be  executed 
in  MAX,  through  the  Timed  Enhanced 
SuperMAX  program,  without  any  Specialist 
intervention,  in  accordance  with  the 
Enhanced  SuperMAX  program  and  rules  (as 
specified  in  paragraph  (e)  of  this  Rule  and 
subparagmphs  (1)  through  (7)  thereunder) 
with  the  following  modification: 

(1)  Timer.  In  the  event  that  an  order  is 
stopped  pursuant  to  the  criteria  described  in 
paragraph  (e)(1)  of  this  Rule,  such  order  shall 
be  executed  at  the  stopped  price  if  there  are 
no  executions  in  the  primary  market  at  the 
end  of  the  applicable  Time  Out  Period  (as 
defined  below).  For  purposes  of  this 
paragraph  (f),  the  Time  Out  Period  shall  be 
the  time  specified  by  the  specialist  on  stock- 
by-stock  basis  based  on  the  size  of  the  order. 
Such  Time  Out  Period  shall  be  preselected  by 
a  specialist,  may  be  changed  by  a  specialist 
no  more  frequently  than  once  a  month  and 
may  be  no  less  than  30  seconds. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  May  22, 1995,  the  Commission 
approved  a  proposed  rule  change  of 
CHX  that  allows  specialists  on  the 
Exchange,  through  the  Exchange's  MAX 
system,  to  provide  order  execution 
guarantees  that  are  more  favorable  than 
those  required  under  CHX  Rule  37(a), 
Article  XX.  ^  That  approval  order 


2  See  Securities  Exchange  Act  Release  No.  325753 
(May  22. 1995),  60  FR  28007  (May  26. 1995)  (File 
No.  SR-CHX-95-08). 
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contemplated  that  the  CHX  would  file 
with  the  Commission  specific 
modifications  to  the  parameters  of  MAX 
that  are  required  to  implement  various 
options  available  under  this  new  rule. 

The  purpose  of  the  proposed  rule 
change  is  to  set  forth  two  options 
available  under  this  new  rule.  One 
option  is  merely  a  reactivation  of  the 
Exchange's  Enhanced  SuperMAX 
program,  a  program  originally  approved 
by  the  Commission  on  a  pilot  basis  in 
1991.3  Unlike  the  old  pilot  program, 
however,  the  new  Enhanced  SuperMAX 
program  will  be  available  starting  at 
8:45  a.m.  instead  of  9:00  a.m.  This 
program  differs  from  the  Exchange's 
SuperMAX  program  is  that  under  this 
program,  certain  orders  are  "stopped"  at 
the  NBBO  *  and  are  executed  with 
reference  to  the  next  primary  market 
sale  instead  of  the  previous  primary 
market  sale. 

The  other  option  is  a  slight  variation 
on  the  Enhanced  SuperMAX  program. 
This  other  option,  the  Timed  Enhanced 
SuperMAX  program,  will  execute  orders 
in  the  same  manner  as  the  Enhanced 
SuperMAX  program  except  that  if  there 
are  no  executions  in  the  primary  market 
after  the  order  has  been  stopped  for  a 
designated  time  period,  the  order  will 
be  executed  at  the  stopped  price  at  the 
end  of  such  period.  Such  period,  known 
as  a  time  out  period,  will  be  pre-selected 
by  a  specialist  on  a  stock-by-stock  basis 
based  on  the  size  of  the  order,  may  be 
changed  by  a  speciaUst  no  more 
frequently  than  once  a  month,  and  may 
be  no  less  than  30  seconds. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  is  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 


3  See  Securities  Exchange  Act  Release  No.  30058 
(Dec.  10. 1991),  56  FR  65765  (Dec.  18, 1991)  (order 
approving  SR-MSE-91-12).  The  pilot  program  was 
subsequently  extended  in  Securities  Exchange  Act 
Release  Nos.  30701  (May  14.  1992),  57  FR  21683 
(May  21, 1992)  (File  No.  SR-MSE-92-06);  310238 
(Aug.  13, 1992),  57  FR  37856  (Aug.  20, 1992)  (File 
No.  SR-MSE-92-09):  and  31857  (Feb.  12, 1993)  58 
FR  9227  (Feb.  19, 1993)  (File  No.  SR-MSE-01). 

*  The  term  national  best  bid  or  best  offer  is 
defined  under  SEC  Rule  llAcl-2  as  the  highest  bid 
or  lowest  offer  for  a  reported  security  made 
available  by  any  reporting  market  center  pursuant 
to  Rule  llAcl-1  or  the  highest  bid  or  lowest  offer 
for  a  security  other  than  a  reported  security 
disseminated  by  an  over-the-counter  market  maker 
in  Level  2  or  3  of  Nasdaq. 


B.  Self-Regulatory  Orgdnization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  vrill  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-<:HX-95-15 
and  should  be  submitted  by  August  23, 
1995. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  has  reviewed 
carefully  CHX's  proposed  rule  change 
and  concludes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereimder  applicable  to 
a  national  seciuities  exchange,  and  in 
particular,  with  Section  6(b)(5)  of  the 
Act.5 

The  proposed  rule  change  provides 
for  modified  versions  of  the  SuperMAX 
system  ^  (Enhanced  SuperMAX  and 


Timed  Enhanced  SuperMAX).  These 
modified  versions  will  operate  as 
separate  systems  and  will  be  available  to 
CHX  speciaUsts  as  additions  or 
alternatives  to  SuperMAX.^ 
Participation  in  Enhanced  SuperMAX 
and  Timed  Enhanced  SuperMAX  will 
be  volimtary  for  specialists  and  will 
apply  on  a  stock-by-stock  basis  for 
agency  market  orders  of  1,099  shares  or 
fewer  in  Dual  Trading  Systems  issued.* 

Under  the  proposed  rule  change. 
Enhanced  SuperMAX  and  Timed  m 
Enhanced  SuperMAX  would 
automatically  stop  a  market  order  if  its 
execution  at  the  consolidated  best  bid  or 
offer  ("BBO")  would  create  either  a 
double  up  tick  or  double  down  tick.  If 
the  execution  at  the  BBO  Wbuld  not 
result  in  a  double  up  tick  or  double 
dovtm  tick,  then  Enhanced  SuperMAX 
and  Timed  Enhanced  SuperMAX  would 
execute  the  order  at  the  BBO.  Once  a 
seciirity  chosen  by  a  specialist  for 
Enhanced  SuperMAX  and  Timed 
Enhanced  SuperMAX  is  stopped,  a  buy 
(sell)  order  is  guaranteed  at  least  the 
offer  (bid)  price  prevailing  at  the  time  of 
the  stop  ("stop  price"). 

The  stopped  Enhanced  SuperMAX 
and  Timed  Enhanced  SuperMAX 
eligible  order  would  be  executed  based 
upon  the  next  sale  in  the  primary 
market  according  to  the  execution 
criteria.  The  Enhanced  SuperMAX  and 
Timed  Enhanced  SuperMAX  algorithm 
compares  the  previous  last  sale  price  to 
the  next  sale  price,  and  considers  the 
direction  of  the  market  by  those  sales 
prices,  to  determine  the  price  at  which 
the  stopped  market  order  will  be  filled. 
The  procedures  imder  Enhanced 
SuperMAX  and  Timed  Enhanced 
SuperMAX  are  identical  except  the 
stopped  order  in  Timed  Enhanced 
SuperMAX  will  be  executed  at  the 
expiration  of  a  specified  time  period  as 
designated  by  a  specialist. 

Under  the  proposal.  Enhanced 
SuperMAX  and  Timed  Enhanced 
SuperMAX  would  not  execute  an  order 
at  the  BBO  if  such  execution  would 


M5  U.S.C.  78f(b)(5)  (1988  &  Supp.  V.  1993). 

'SuperMAX  is  a  system  that  automatically 
improves  executions  of  small  agency  market  orders 
from  the  consolidated  best  bid  or  offer  according  to 
certain  predeHned  criteria.  In  1990,  the  Commission 
first  approved  SuperMAX  on  a  pilot  basis.  See 
Securities  Exchange  Act  Release  No.  28014  (May 
14, 1990),  55  FR  20880  (May  21, 1990)  (File  No.  SR- 
MSE-90-0S).  In  1993,  the  Commission  approved 
SuperMAX  on  a  permanent  basis.  For  more  detail 


regarding  SuperMAX.  see  infra  note  12  and  the 
accompanying  text. 

'  The  Exchange  will  file  an  amendment  to  the 
proposed  rule  change  in  the  near  future  to  codify 
the  procedures  with  respect  to  a  specialist's  ability 
to  make  a  security  eligible  for  Enhanced  SuperMAX 
and  Time  Enhanced  SuperMAX.  A  specialist  will 
be  permitted  to  engage  and  disengage  Enhanced 
SuperMAX  and  Timed  Enhanced  SuperMAX  for  a 
given  stock  only  once  a  month.  See  letter  from 
David  Rusoff,  Foley  &  Lardner,  to  Glen  Barretine, 
Senior  Counsel,  SEC,  dated  July  21.  1995. 

•The  Dual  Trading  System  of  the  Exchange 
allows  the  execution  of  both  round-lot  and  odd-lot 
orders  in  certain  issues  assigned  to  specialists  on 
the  Exchange  and  listed  on  either  the  New  York 
Stock  Exchange  or  the  American  Stock  Exchange. 
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result  in  an  out-of-range  execution.*  If  a 
specialist  chooses  the  Enhanced 
SuperMAX  and  Timed  Enhanced 
SuperMAX,  the  criteria  for  the  systems 
must  be  followed  for  all  eUgible  stocks. 
If  a  specialist  chooses  to  have  Enhanced 
SuperMAX  and  Timed  Enhanced 
SuperMAX  run  concurrently  with 
SuperMAX,  then  the  size  of  the  agency 
market  order  would  determine  which 
method  of  execution  will  be  followed. 
An  order  of  599  shares  or  fewer  will  be 
executed  according  to  SuperMAX  rules; 
an  oAer  of  600  shares  to  1,099  shares 
will  be  executed  according  to  Enhanced 
SuperMAX  and  Timed  Enhanced 
SuperMAX  rules.  An  order  will  never  be 
subject  to  execution  under  the  rules  of 
both  SuperMAX  and  Enhanced 
Superh/LVX  (or  Timed  Enhanced 
SuperMAX). 

Any  eligible  order  in  a  stock  included 
in  Enhanced  SuperMAX  or  Timed 
Enhanced  SuperMAX  that  is  manually 
presented  at  the  specialist  post  by  a 
floor  broker  also  must  be  guaranteed  an 
execution  by  the  specialist  pursuant  to 
the  appropriate  system  criteria.  In  the 
unlikely  event  that  a  contra  side  order 
that  would  better  the  Enhanced 
SuperMAX  and  Timed  Enhanced 
Sup>erMAX  execution  is  presented  at  the 
post,  the  specialist  must  adjust  the 
incoming  order  that  was  executed 
pursuant  to  the  Enhanced  SuperMAX  or 
Timed  Enhanced  SuperMAX  criteria. 
During  volatile  periods,  individual 
stocks  or  all  stocks  may  be  removed 
from  Enhanced  SuperMAX  or  Timed 
Enhanced  SuperMAX  with  the  approval 
of  two  members  of  the  Committee  on 
Floor  Procedure.  ^0 

The  Exchange  represented  that  as  a 
result  of  testing  extensively  both 
versions  of  Enhanced  SuperMAX,  the 
Exchange  concludes  that  Enhanced 
SuperMAX  and  Timed  Enhanced 
SuperMAX  will  not  have  any  significant 
impact  upon  CHX's  systems  capacity.^' 

In  1991,  the  Commission  approved  on 
a  pilot  basis  Enhanced  SuperMAX  to 
run  concurrently  with  SuperMAX, 
which  was  on  a  pilot  at  that  time.'^  in 


'The  term  "out-of-range"  means  either  higher  or 
lower  than  the  price  range  in  which  the  security 
traded  on  the  primary  market  during  a  particular 
trading  day. 

'"When  stocks  are  removed  from  Enhanced 
SuperMAX  or  Timed  Enhanced  SuperMAX,  CHX 
would  broadcast  a  message  through  the  MAX 
system  indicating  that  the  affected  stocks  are  off 
Enhanced  SuperMAX  or  Timed  Enhanced 
SuperMAX.  Telephone  conversation  between  David 
Rusoff,  Foley  k  Lardner,  and  Jennifer  Choi, 
Attorney.  Division  of  Market  Regulation.  SEC  on 
July  21. 1995. 

"See letter  from  David  Rusoff,  Foley  ft  Lardner. 
to  Glen  Barrentine,  Senior  Counsel,  SEC,  dated  July 
21, 1995. 

"The  Exchange  sought  approval  of  the  Enhanced 
SuperMAX  program  to  evaluate  both  Enhanced 


the  initial  Enhanced  SuperMAX  pilot 
program  approval  order,  the 
Commission  expressed  concerns  about 
the  possible  adverse  effects  on 
execution  quality  of  a  lack  of  order 
exposure.* 3  The  Commission  also 
acknowledged,  however,  that  increased 
order  exposure  may  impose  certain 
economic  costs  in  terms  of  execution 
delay  and  interjection  of  manual 
processing.  Moreover,  the  Commission 
recognized  that  most  of  the  Exchange's 
automatic  execution  systems  in  effect  (at 
this  time)  provided  executions  at  the 
quote  only. 

In  approving  the  Enhanced 
SuperMAX  feature  on  a  pilot  basis,  the 
Commission  believed  that  this  proposal 
was  less  ideal  than  SuperMAX,  but  that 
the  Commission  would  revisit  its 
concerns  in  the  event  that  the  CHX 
requested  permanent  approval.  In  this 
regard,  the  Commission  stated  that  any 
request  for  permanent  approval  must  be 
accompanied  by  a  report  containing 
certain  data  on  the  Enhanced 
SiiperMAX  system.** 

The  Commission  believes  that  pricing 
and  execution  procedures  of  Enhanced 
SuperMAX  and  Timed  Enhanced 
SuperMAX  are  consistent  with  the 
maintenance  of  fair  and  orderly  auction 
markets  on  national  securities 
exchanges.  Moreover,  the  Commission 
believes  that  the  execution  criteria  of 
Enhanced  SuperMAX  and  Timed 
Enhanced  SuperMAX  should  contribute 
to  an  orderly  market  because  they  help 
to  reduce  variations  from  trade  to  trade 
on  low  volume.  Finally,  although  the 
proposals  will  not  automatically 
provide  price  improvement,  they  will 
provide  some  opportunity  for  customers 
to  receive  a  better  price.  The  Enhanced 
SuperMAX  being  proposed  in  this  filing 


SuperMAX  and  SuperMAX  systems  and  determine 
which  system  it  wanted  to  implement.  In  1993,  the 
Exchange  chose  to  implement  SuperMAX  rather 
than  Enhanced  SuperMAX  and  sought  approval  of 
SuperMAX  on  a  permanent  basis.  The  Commission 
permanently  approved  SuperMAX  believing  that 
the  automated  execution  feature  of  SuperMAX 
would  provide  a  more  efficient  means  of  bettering 
the  execution  price  on  a  large  volume  of 
electronically  delivered  market  orders  than  through 
manual  processing.  The  Enhanced  SuperMAX  pilot 
expired  in  1993  without  the  Exchange  requesting  an 
extension  or  permanent  approval.  See  Securities 
Exchange  Act  Release  No.  32631  (July  14, 1993).  58 
FR  30969  Ouly  21, 1993)  (File  No.  SR-MSE-93-10) 
(approving  permanently  SuperMAX). 

"  See  Secutiries  Exchange  Act  Release  No.  30058 
(Dec.  10.  1991),  56  FR  65765  (Dec.  18,  1991)  (order 
approving  SR-MSE-91-12). 

'*In  the  initial  pilot  approval  order,  the 
Conmiission  described  its  concerns  writh  the 
program  and  requested  that  the  Exchange  submit  a 
report  detailing  the  use  of  the  pilot.  The  Exchange, 
however,  did  not  submit  a  report  because 
specialists  on  the  Exchange  made  little  or  no  use 
of  the  pilot  program.  Telephone  conversation 
between  David  Rusoff,  Foley  ft  Lardner,  and  Glen 
Barrentine  and  Jennifer  Choi,  SEC.  on  July  18, 1995. 


is  identical  to  the  previous  pilot 
program  except  that  the  start  up  time 
will  be  8:45  a.m.  (C.T.).  The  Timed 
Enhanced  SuperMAX  procedures  are 
identical  to  those  of  Enhanced 
SuperMAX  except  that  the  stopped 
order  will  be  executed  at  the  top  pri_,. 
after  a  period  of  time  that  has  b 
designated  by  the  specialist  but  may  not 
be  shorter  than  30  seconds  has  expired. 
This  additional  feature  is  intended  to 
allow  orders  in  inactive  stocks  to  be 
provided  with  an  opportunity  for  price 
improvement  but  to  be  executed 
without  unduly  delay.  Therefore,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  of  the  Act,  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  perfect  the  mechanisms  of  a 
free  and  open  market,  and  in  general  to 
protect  investors  and  the  public  interest. 

The  Commission  believes  that  it 
would  be  appropriate  to  allow  the 
Exchange  to  implement  Enhanced 
SuperMAX  and  Timed  Enhanced 
SuperMAX  for  a  one-year  period  to 
afford  the  Exchange  and  the 
Commission  an  opportunity  to  monitor 
the  operation  of  the  systems  and 
determine  their  effectiveness.  The 
Exchange  should  monitor  the  use  of  the 
systems  during  the  one-year  pilot  period 
and  assure  the  Commission  that  there 
are  no  adverse  effects  on  the  quality  of 
customer  order  executions.  Moreover, 
the  Exchange  should  examine  the  use  of 
the  systems  during  the  pilot  period  to 
determine  whether  specialists  are 
choosing  the  appropriate  system  for 
each  of  their  stocks. 

The  Commission,  therefore,  requests 
that  the  Exchange  submit  a  report  to  the 
Commission  by  May  31, 1996, 
describing  its  experience  with  the  pilot 
program.  At  a  minimum,  this  report 
should  contain  the  following  data 
gathered  during  the  first  9-month  period 
after  the  start-up  date  for  Enhanced 
SuperMAX  and  Timed  Enhanced 
SuperMAX:  (1)  The  number  of  orders 
executed  in  SuperMAX,  Enhanced 
SuperMAX,  and  Timed  Enhanced 
SuperMAX;  (2)  share  and  dollar  volume 
for  all  three  systems;  (3)  comparisons  of 
orders  executed  under  SuperMAX, 
Enhanced  SuperMAX,  and  Timed 
Enhanced  SuperMAX,  indicating  where 
orders  executed  under  one  system 
would  have  received  a  more  favorable 
execution  imder  another  system;  (4)  the 
number  of  specialists  using  each  system, 
and  the  number  of  stocks  included  in 
each;  (5)  the  average  length  of  time 
between  receipt  of  an  order  and 
execution  under  each  system;  (6)  the 
types  of  securities  being  chosen  for  each 
system  (if  a  pattern  is  discemable);  (7) 
a  break  down  of  each  issue  chosen  for 
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each  system  during  the  pilot  period, 
including  each  date  the  issue  was 
placed  on  each  system  and  removed; 
and  (8)  whether  any  distinguishable 
market  condition  existed  when  an  issue 
was  placed  on  or  taken  off  each  system. 
Any  requests  to  modify  this  pilot 
program,  to  extend  its  effectiveness,  or 
to  seek  permanent  approval  for  the  pilot 
program  also  should  be  submitted  to  the 
Commission  by  May  31, 1996,  as  a 
proposed  rule  change  pursuant  to 
Section  19(b)  of  the  Act. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  The  Commission 
believes  that  it  is  appropriate  to  approve 
the  proposed  rule  change  on  an 
accelerated  basis  so  that  the  Exchange 
can  enable  public  customers  to  receive 
the  benefits  of  Enhanced  SuperMAX 
and  Timed  Enhanced  SuperMAX 
without  delay.  Moreover,  the  Enhanced 
SuperMAX  featiue  previously  has  been 
on  a  pilot  program  from  December  1991 
through  April  1993,  and  the 
Commission  is  approving  CHX's 
Enhanced  SuperMAX  and  Timed 
Enhanced  SuperMAX  only  for  a  one- 
year  pilot  period.*'  During  that  time,  the 
Commission  and  the  Exchange  v^ll  be 
able  to  examine  whether  these  programs 
are  successful  at  providing  for  automatic 
execution  of  orders  at  prices  consistent 
with  the  maintenance  of  fair  and  orderly 
markets  and  can  determine  whether  to 
extend  the  pilots  for  a  further  period  or 
make  the  programs  permanent.  The 
Commission,  therefore,  beUeves  that 
granting  accelerated  approval  of  the 
proposed  rule  change  is  appropriate  and 
consistent  with  Section  6  of  the  Act.** 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,*'  that  the 
proposed  rule  change  (SR-CHX-95-15) 
is  approved  on  a  pilot  basis  imtil5uly 
31, 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*" 

Maigaret  H.  McFarland, 
Deputy  Secretary. 

jFR  Doc.  95-18960  Filed  S-1-95;  8:45  am) 
MLUNQ  CODE  8010-01-M 


"The  Enhanced  SuperMAX  system  has  been 
published  for  comment  in  the  Federal  Register 
previously,  and  there  have  been  no  adverse 
comments  on  it 

'•15  U.S.C.  78f  (1988  ft  Supp.  V  1993). 

"15U.S.C.78s(b)(2)(1988). 

"17  CFR  20O.3O-3a(a)(12)  (1994). 


DEPARTMENT  OF  STATE 
{Public  Notice  2232] 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

AGENCY:  Department  of  State. 
ACTION:  The  Department  of  State  has 
submitted  the  following  pubUc 
information  collection  requirements  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L.  96-511. 

SUMMARY:  The  Office  of  Overseas 
Schools  of  the  Department  of  State  is 
responsible  for  determining  that 
adequate  educational  opportimities 
exist  at  Foreign  Service  posts  for 
dependents  of  U.S.  Government 
personnel  stationed  abroad,  and  for 
assisting  American-sponsored  overseas 
schools  to  demonstrate  U.S.  educational 
philosophy  and  practice.  The  Foreign 
Assistance  Act  of  1961,  as  amended. 
Mutual  Educational  and  Cultural  Affairs 
Act  of  1961,  as  amended,  and  the 
Department  of  State  Basic  Authorities 
Act  of  1956,  as  amended  by  the  Foreign 
Service  Act  of  1980,  authorize  the 
function  of  the  Office  of  Overseas 
Schools.  The  information  gathered 
enables  the  Office  of  Overseas  Schools 
to  advise  the  Department  and  other 
foreign  affairs  agencies  regarding 
current  and  constantly-changing 
conditions,  and  also  to  make  judgments 
regarding  assistance  to  schools  for  the 
improvement  of  educational 
opportunities.  The  following 
summarizes  the  information  collection 
proposals  submitted  to  OMB: 

1.  Type  of  request — Reinstatement. 
Originating  office — Bureau  of 

Administration,  Office  of  Overseas 

Schools. 
Title  of  information  collection — 

Overseas  Schools  Questionnaire. 
Form  No.— FS-573,  FS-573A.  FS- 

573B. 
Frequency — Annually. 
Respondents — American  sponsored 

schools  overseas. 
Estimated  number  of  respondents — 

190. 
Average  number  of  responses  per 

respondent — 1. 
Average  hours  per  response — 1  hour. 
Total  estimated  burden  hours — 190. 

2.  Type  of  request — Reinstatement. 
Originating  office — Bureau  of 

Administration,  Office  of  Overseas 

Schools. 
Title  of  information  collection — 

Request  for  Assistance. 
Form  No.— FS-574. 
Frequency — Annually. 


Respondents — American  sponsored 
schools  overseas. 

Estimated  number  of  res|>ondents — 
190. 

Average  number  of  responses  per 
respondent — 1. 

Average  hours  per  response — .5. 

Total  estimated  burden  hours — 95. 

Section  3504(h)  of  Public  Law  95-511 
does  not  apply. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from  Charles  S.  Cunningham  (202)  647- 
0596.  Comments  and  questions  should 
be  directed  to  (OMB)  Jefferson  Hill  (202) 
395-3176. 

Dated:  June  25. 1995. 
Patrick  F.  Kennedy, 
Assistant  Secretary  for  Administration. 
[FR  Doc.  95-18901  Filed  8-1-95:  8:45  am) 

■lUJNQ  CODE  4710-a4-M 


Bureau  of  Political-Military  Affairs 
[Public  Notice  2211] 

Determination  Under  the  Arms  Export 
Control  Act 

Pursuant  to  Section  654(c)  of  the 
Foreign  Assistance  Act  of  1961,  as 
amended,  notice  hereby  is  given  that  the 
Under  the  Secretary  of  State  for  Arms 
Control  and  International  Security 
Affairs  has  made  a  determination 
pursuant  to  Section  73  of  the  Arms 
Export  Control  Act  and  has  concluded 
that  publication  of  the  determination 
would  be  harmful  to  the  national 
security  of  the  United  States. 

Dated:  May  15, 1995. 
Thomas  E.  McNamara, 

Assistant  Secretary  of  State  for  Political- 

Military  Affairs. 

|FR  Doc.  95-18902  Filed  8-1-95;  8:45  am] 

BILLING  CODE  4710-2S-M 


[Public  Notice  2233] 

Privacy  Act  of  1d74;  Altered  Systems 
of  Records 

Notice  is  hereby  given  that  the 
Department  of  State  proposes  to  alter 
three  systems  of  records,  STATE-05, 
STATE-26  and  STATE-39  pursuant  to 
the  provisions  of  the  Privacy  Act  of 
1974,  as  amended  (5  U.S.C.  552a(r)),  and 
the  Office  of  Management  and  Budget 
Circular  No.  A-130,  Appendix  I.  The 
Department's  report  was  filed  with  the 
Office  of  Management  and  Budget  on 
July  20,  1995. 

It  is  proposed  that  the  current  system 
STATE-05  entitled  "Consular  Service 
and  Assistance  Records"  be  renamed 
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"Overseas  Citizens  Services  Records." 
The  system  names  for  Passport  Records 
(STATE-26)  and  Visa  Records  (STATE- 
39)  will  not  change.  It  is  also  proposed 
that  the  three  system  descriptions 
include  revisions  and/or  additions  to 
each  section  except  "Systems  exempted 
from  certain  provisions  of  the  Act."  The 
altering  of  these  systems  of  records  will 
reflect  more  accurately  the  Bureau  of 
Consular  Affairs'  recordkeeping 
practices,  the  enlargement  of  the  scope 
of  its  mandate,  and  a  reorganization  of 
its  activities  and  operations.  It  should  be 
noted  that  the  Overseas  Qtizens 
Services  Records  and  Passport  Records 
may  overlap  due  to  their  inter- 
relationship. Also,  records  about 
consular  affairs  matters  will  be  removed 
from  Overseas  Records,  STATE-25  and 
Mdll  become  part  of  STATE-05,  STATE- 
26  and/or  STATE-39.  STATE-25  will 
be  amended  and  updated  in  the  near 
future. 

Any  persons  interested  in 
commenting  on  these  altered  systems  of 
records  may  do  so  by  submitting 
comments  in  writing  to  Margaret  P. 
Grafeld;  Chief,  Privacy,  Plans,  and 
Appeals  Division;  Office  of  Freedom  of 
Information,  Privacy  and  Classification 
Review;  Room  1239,  Department  of 
State,  2201  C  Street,  NW,  Washington, 
DC  20520-1239.  These  systems  of 
records  will  be  effective  40  days  from 
the  date  of  publication,  unless  we 
receive  comments  which  will  result  in 
a  contrary  determination. 

The  altered  system  descriptions, 
"Overseas  Citizens  Services  Records, 
STATE-05,"  "Passport  Records, 
STATE-26"  and  "Visa  Records, 
STATE-39"  wrill  read  as  set  forth  below. 

Dated:  July  19. 1995. 

Patrick  F.  Kennedy, 

Assistant  Secretary  for  the  Bureau  of 
Administration. 


STATE-OS 

SYSraiNAME: 

Overseas  Citizens  Services  Records. 

SECUWTY  CtASS»CATK>N: 

Classified. 

8Y8TBI  location: 

Department  of  State.  2201  C  Street, 
NW,  Washington,  DC  20520  and  , 

overseas  at  U.S.  embassies,  U.S. 
consulates  general  and  consulates.  (A 
list  of  overseas  posts  is  available  from 
the  Bureau  of  Consular  Affairs,  Room 
4800,  Department  of  State.  Washington, 
DC  20520-4818.) 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  assisted  by  the  Office  of 
Overseas  Citizens  Services  or  by 


consular  officers  overseas  including 
persons,  generally  U.S.  citizens,  who: 

(a)  Seek  to  estabUsh  claims  to  U.S. 
citizenship  or  inqiiire  concerning 
possible  loss  of  U.S.  citizenship; 

(b)  Apply  for  U.S.  passports  or 
Consular  Reports  of  Birth  Abroad; 

(c)  Register  as  U.S.  citizens  living  or 
traveling  abroad; 

(d)  Are  evacuated  to  the  United  States 
or  a  third  country  as  the  result  of  a  dvil 
disorder,  natiual  disaster  or  similar 
emergency  in  an  overseas  locale; 

(e)  Initiate,  or  are  the  subjects  of, 
requests  relating  to  their  welfare  and 
whereabouts; 

(f)  Receive  financial  assistance  or  are 
repatriated; 

Ig)  Receive  emergency  medical 
assistance; 

(h)  Are  detained  or  arrested  overseas; 

(i)  Seek  or  receive  notarial, 
authentication,  or  judicial  assistance; 

(j)  Die  overseas  or  are  involved  in  the 
disposition  of  a  decedent's  personal 
estate; 

(k)  Assert  an  interest  in  property 
abroad: 

(1)  Are  living  overseas  and  claim  or 
receive  federal  benefits; 

(m)  Are  involved  in  an  international 
child  custody  dispute,  possible  child 
abuse  case,  or  child  support  s 

enforcement  proceeding;  .  ^ 

(n)  Vote  in  U.S.  federal  or  state 
elections  while  living  overseas; 

(o)  Register  with  the  U.S.  Selective 
Service  System  while  living  overseas; 

(p)  Are  inquiring  concerning  an 
international  adoption; 

(q)  Are  American  seamen  who  have 
inquired  about  seamen  consular 
services; 

(r)  Have  sought  or  received  benefits  by 
virtue  of  having  been  held  hostage 
overseas  or  by  virtue  of  their 
relationship  with  an  individual  held 
hostage  overseas. 

AUTHORITY  FOR  MAINTENANCE  Of  THE  SYSTBN: 

(a)  8  U.S.C.  1401  et  seq.  (Adjudication 
of  claim  to  U.S.  citizenship); 

flj)  8  U.S.C.  1481, 1501  fAdjudicaUon 
of  possible  loss  of  nationality  and 
preparation  of  Certificates  of  Loss  of 
Nationality); 

(c)  22  U.S.C.  211a.  212.  213,  217(a), 
218  (Passport  appUcation  and  issuance); 

(d)  22  U.S.C.  2705  (Preparation  of 
Consular  Reports  of  Birth); 

(e)  22  U.S.C.  1731  (Protection  of 
naturalized  U.S  citizens  abroad); 

(f)  22  U.S.C.  2671(b)(2)(B) 
(Repatriation  loan  for  destitute  U.S. 
citizens); 

(g)  22  U.S.C.  2670(j)  (Provision  of 
emergency  medical/dietary  assistance); 

(h)  22  U.S.C.  2151n-l  (Assistance  to 
arrested  citizens)  (Repealed,  but 
applicable  to  past  records.); 


(i)  22  U.S.C.  4215.  4221 
(Administration  of  oaths,  affidavits,  and 
other  notarial  acts); 

(j)  28  U.S.C.  1740,  1741 
(Authentication  of  dociunents); 

(k)  28  U.S.C.  1781-1783  (Judicial 
assistance  to  U.S.  and  foreign  courts); 

(1)  22  U.S.C.  4196  (Notification  of 
death;  inventory  of  decedents'  effects; 

(m)  22  U.S.C.  5502-5513  (Sees.  204- 
215)  (Assistance  in  aviation  disasters 
abroad); 

(n)  22  U.S.C.  4195,  4197  (Estates  of 
deceased  citizens); 

(o)  22  U.S.C.  3904  (Assistance  to  other 
agencies): 

(p)  42  U.S.C.  402  (Old-age  and 
survivors  insurance  benefits  pajrments); 

(q)  50  App.  U.S.C.  453.  454. 
Presidential  Proclamation  No.  4771,  July 
2, 1980  (Selective  Service  registration): 

(r)  42  U.S.C.  1973ff-1973ff-6 
(Overseas  absentee  voting); 

(s)  22  U.S.C.  4193.  4194.  4205-4207, 
46  U.S.C.  10318  (Assistance  to  shipping 
and  seamen); 

(t)  46  U.S.C.  10701-10705 
(Responsibility  for  deceased  seamen  and 
their  effects); 

(u)  42  U.S.C.  11601-11610, 
International  Child  Abduction  Remedies 
Act:  Convention  on  the  Civil  Aspects  of 
International  Child  Abduction;  E.O. 
12648,  August  11, 1988,  53  FR  30637); 

(v)  Sec.  599C  of  Pub.  L.  101-513  as 
amended  (Claims  to  benefits  by  virtue  of 
hostage  status). 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Applications  for  passports  and 
registration  as  U.S.  citizens;*  Consular 
Reports  of  Birth;*  Certificates  of  Loss  of 
Nationality  of  the  United  States;* 
Reports  of  Death;*  emergency  medical 
and  dietary  loan  appUcations; 
repatriation  loan  applications; 
appUcations  for  benefits  for  hostages; 
seamen  services  records;  welfare  and 
whereabouts  records;  federal  benefits 
claims;  property  claims;  arrest  cases; 
estate  cases;  judicial  assistance  cases; 
international  adoption  cases;  and  child 
custody  cases,  including  applications 
filed  under  the  Hague  Convention  on 
International  Child  Abduction. 

These  records  may  also  include: 
registration  cards;  interview  worksheets; 
fingerprint  cards;  documents  of  identity; 
affidavits  of  identity;  and  various 
related  forms  not  otherwise  stated  as 
well  as  communications  from  U.S. 
embassies,  U.S.  consulates  general, 
consulates,  federal,  state  and  local 
government  agencies,  members  of 
Congress,  officials  of  foreign 


*  These  records  are  eventually  transferred  fix)m 
Overseas  Citizens  Services  Records.  STATE-05.  to 
Passport  Records,  STATE-26. 
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governments  and  courts  or  organizations 
such  as  the  Red  Cross,  subject  of  the 
record,  attorneys,  relatives  and  other 
interested  parties. 

ROUTME  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDINQ  CATEGORIES  Of  USERS  AND 
PURPOSES  Of  SUCH  USES: 

The  information  in  the  Overseas 
Citizens  Services  Records  is  used 
primarily  in  the  adjudication  of  claims 
relating  to  acquisition  or  loss  of  U.S. 
citizenship;  the  protection  and 
assistance  of  individuals  abroad;  the 
assistance  to  individuals  involved  in 
child  custody;  adoption  and  child 
support  enforcement  proceedings;  and 
the  resolution  of  property,  estate,  and 
benefits  claims  arising  under  the 
peWinent  statutes.  The  routine  uses  for 
Passport  Records,  STATE-26,  apply  to 
applications  for  passports  and 
registration  as  U.S.  citizens.  Consular 
Reports  of  Birth,  Certificates  of  Loss  of 
Nationality  of  the  United  States,  Reports 
of  Death,  and  related  docimientation. 
The  principal  users  of  this  information 
outside  the  Department  of  State  are: 
Social  Seciuity  Administration; 
Veterans  Administration;  Department  of 
Health  and  Human  Services;  U.S.  Pubhc 
Health  Service;  Office  of  Personnel 
Management;  Railroad  Retirement 
Board;  Treasury  Department; 
Department  of  Labor;  Department  of 
Justice;  Drug  Enforcement 
Administration;  Selective  Service; 
Department  of  Defense;  Federal 
Aviation  Administration;  U.S.  Maritime 
Administration;  Department  of 
Conunerce;  Foreign  Claims  Settlement 
Commission;  Immigration  and 
Naturalization  Service:  Secret  Service: 
Internal  Revenue  Service  for  the  current 
addresses  of  specifically  identified 
taxpayers  in  connection  with  pending 
actions  to  collect  taxes  accrued, 
examinations,  and/or  other  related  tax 
activities;  Foreign  and  domestic  airfines 
when  the  information  is  required  for  the 
piupose  of  notifying  next-of-kin  of  the 
death,  injury  or  status  of  the  individual 
to  whom  it  pertains,  or  in  connection 
with  a  medical  evaluation  of  the 
individual  to  whom  it  pertains;  Funeral 
homes  in  connection  with  the  death 
abroad  of  citizens  of  the  U.S.;  Members 
of  Congress  when  the  information  is 
requested  on  behalf  of  the  individual  to 
whom  access  is  authorized  under  these 
rules;  Shipping  companies  when  the 
information  is  maintained  pursuant  to 
the  Department's  responsibility  under 
Title  46  of  the  U.S.  Code;  Immediate 
families  when  the  information  is 
required  for  the  benefit  of  the  subject  by 
the  individual's  immediate  family; 
Private  United  States  citizen  "wardens" 
designated  by  U.S.  embassies  and  U.S. 


consulates  general  and  consulates  to 
serve,  primarily  in  emergency  and 
evacuation  situations,  as  channels  of 
communication  with  other  Americans 
in  the  local  commiuiity;  Attorneys  when 
the  individual  to  whom  the  information 
pertains  is  the  cUent  of  the  attorney 
making  the  request,  or  when  the 
attorney  is  acting  on  behalf  of  some 
other  individual  to  whom  access  is 
authorized  under  these  rules;  the  Red 
Cross;  State  law  enforcement  agencies; 
including  state  prosecutors;  Foreign 
governments,  embassies  and  consulates 
when  the  request  for  information  is 
made  pursuant  to  customary 
international  practice;  Private  citizens 
whenever  the  individual  to  whom  the 
information  pertains  has  authorized  the 
Department  in  writing  to  release  such 
information;  INTERPOL;  National 
Center  for  Missing  and  Exploited 
Children;  Various  central  authorities  of 
member  countries  of  the  Hague 
International  Child  Abduction 
Convention;  Contacts  identified  by  state 
governments  to  assist  in  implementation 
of  the  Hague  International  Child 
Abduction  Convention;  Bar  associations 
and  legal  aid  services  to  assist  in 
facilitating  operations  under  the  Hague 
International  Child  Abduction 
Convention;  Local  police  in  connection 
with  notification  of  next-of-kin  and 
child  custody  disputes;  Social  service 
agencies;  and  Parents  involved  in  Hague 
International  Child  Abduction  cases. 
This  information  may  also  be  released 
on  a  need-to-know  basis  to  other 
government  agencies  having  statutory  or 
other  lawful  authority  to  maintain  such 
information;  information  is  made 
available  to  routine  users  only  for  an 
established  routine  use.  Also  see  the 
"Routine  Uses"  paragraph  of  the 
Prefatory  Statement  published  in  the 
Federal  Register. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSING,  RETAINING  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Electronic  media,  hard  copy. 

retrievabiltty: 
By  individual  name,  passport  number. 

SAFEGUARDS: 

All  employees  of  the  Department  of 
State  have  imdergone  a  thorough 
background  seciuity  investigation,  and 
contractors  have  had  background 
investigations  in  accordance  with  the 
scope  of  their  contract.  Access  to  the 
Department  of  State  and  posts  abroad  is 
controlled  by  security  guards,  and 
admission  is  limited  to  those 
individuals  possessing  a  valid 
identification  card  or  individuals  under 


proper  escort.  All  records  containing 
personal  information  are  maintained  in 
seciued  file  cabinets  or  in  restricted 
areas  access  to  which  is  limited  to 
authorized  personnel.  Access  to 
computerized  data  bases  is  password- 
protected  and  under  the  responsibiUty 
of  the  system  manager  and  persons  who 
report  to  him  or  her.  The  system 
manager  has  the  capability  of  printing 
audit  trails  of  access  from  the  electronic 
media,  thereby  permitting  regular  ad 
hoc  monitoring  of  computer  usage. 

RETENTION  AND  DISPOSAL: 

Retention  of  these  records  varies 
depending  upon  the  specific  kind  of 
record  involved.  They  are  retired  or 
destroyed  in  accordance  with  pubUshed 
record  schedules  of  the  Department  of 
State  and  as  approved  by  the  National 
Archives  and  Records  Administration. 
More  specific  information  may  be 
obtained  by  writing  to  the  Director, 
Office  of  Freedom  of  Information, 
Privacy,  and  Classification  Review; 
Room  1239;  Department  of  State;  2201 
C  Street,  NW;  Washington,  DC  20520- 
1239. 

SYSTEM  MANAGER  AND  ADDRESS: 

Deputy  Assistant  Secretary  for 
Overseas  Citizens  Services;  Room  4800; 
Department  of  State;  2201  C  Street.  NW; 
Washington.  DC  20520-4818.  At 
overseas  locations,  the  on-site  system 
manager  is  the  Chief  of  the  Consular 
Section  or  another  State  Department 
employee  with  responsibility  for 
consular  services  as  provided  by  the 
post  in  question. 

NOTVKATION  PROCEDURE: 

Individuals  who  have  reason  to 
believe  that  the  Office  of  Overseas 
Citizens  Services  might  have  records 
pertaining  to  themselves  should  write  to 
the  Director,  Office  of  Freedom  of 
Information.  Privacy  and  Classification 
Review;  Room  1239;  Department  of 
State;  2201  C  Street.  NW;  Washington. 
DC  20520-1239.  The  individual  must 
specify  that  he/she  wishes  the  Overseas 
Citizens  Services  Records  checked.  At  a 
minimum,  the  individual  must  include: 
Name;  date  and  place  of  birth;  current 
mailing  address  and  zip  code;  signatiu«; 
a  brief  description  of  the  circumstances 
which  may  have  caused  the  creation  of 
the  record,  including  the  location  (city 
and  country);  and  the  approximate  dates 
which  give  the  individual  cause  to 
believe  that  Overseas  Citizens  Services 
has  records  pertaining  to  him/her.  A 
request  to  search  Overseas  Citizens 
Services  Records.  STATE-05.  v«ll  be 
treated  also  as  a  request  to  search 
Passport  Records.  STATE-26.  when  it 
pertains  to  passport,  registration. 
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citizenship,  birth  or  death  records 
transferred  from  STATE-05  to  STATE- 
26. 

RECOAO  ACCESS  AND  AMENOMEHT  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  or  amend  records  pertaining  to 
themselves  should  write  to  the  Director, 
Office  of  Freedom  of  Information, 
Privacy  and  Classification  Review 
(address  above). 

RKOADS  SOURCE  CATEGORIES: 

These  records  contain  infonnation 
obtained  primarily  from  the  individual 
who  is  the  subject  of  these  records; 
considar  officers;  relatives;  and 
interested  federal,  state  and  local 
agencies;  and  officials  of  foreign 
governments  and  coiuls  or  organizations 
such  as  the  Red  Cross. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
Of  THE  ACT: 

Certain  records  contained  within  this 
system  of  records  are  exempted  from  5 
U.S.C.  522a(c)(3),  (d),  (e)(1),  (e)(4)(G), 
(H),  and  (I)  and  (f).  See  Department  of 
State  Rules  published  in  the  Federal 
Register. 

STATE-26 

SYSTEM  NAME: 

Passport  Records. 

SECURITY  CLASSIFICATION: 

Qassified. 

SYSTEM  LOCATION: 

Department  of  State,  Passport 
Services,  Annex  17, 1111  19th  Street, 
NW,  Washington,  DC  20522-1705. 

CATEGORIES  OF  MOlVlDUALS  COVERED  BY  THE 

system: 

(a)  Individuals  who  have  applied  for 
the  issuance,  amendment,  extension  or 
renewal  of  U.S.  passports; 

(b)  Individuals  who  have  been  issued 
U.S.  passports  or  had  passports 
amended,  extended,  renewed,  limited, 
revoked  or  denied; 

(c)  Individuals  who  have  applied  to 
have  births  overseas  reported  as  births 
of  U.S.  citizens  overseas; 

(d)  Individuals  for  whom  Consular 
Reports  of  Birth  Abroad  of  U.S.  citizens 
or  Certifications  of  Birth  have  been 
issued; 

(e)  Individuals  who  have  applied  at 
American  EKplomatic  or  Consular  posts 
for  registration  and  have  so  registered; 

(f)  hidividuals  who  have  been  issued 
Certificates  of  Identity  or  Cards  of 
Registration  and  Identity  as  U.S. 
citizens; 

(g)  Individuals  for  whom  the 
Department  of  State  has  issued 
Certificates  of  Loss  of  NationaHty  of  the 
United  States; 


(h)  Individuals  who  have  applied  at 
American  Diplomatic  or  Consular  Posts 
for  issuance  of  Certificates  of  Witness  to 
Marriage,  and,  individuals  who  have 
been  issued  Certificates  of  Witness  to 
Marriage; 

(i)  Deceased  individuals  for  whom  a 
Report  of  Death  of  an  American  Citizen 
Abroad  has  been  obtained; 

(j)  Individuals  who  although  U.S. 
citizens  are  not  or  may  not  be  entitled 
imder  passport  laws  and  regulations  to 
the  issuance  or  possession  of  U.S. 
passports  or  other  documentation  or 
service; 

(k)  Individxials  whose  previous 
passport  records  must  be  reviewed 
before  further  action  can  be  taken; 

(1)  Individuals  who  requested 
passport  records  imder  FOIA  or  the 
Privacy  Act,  whether  successful  or  not; 

(m)  Individuals  who  have 
corresponded  with  Passport  Services 
concerning  various  aspects  of  the 
issuance  or  denial  of  U.S.  passports. 

authority  FOR  MAMTENANCE  OF  THE  SYSTEM: 

(a)  8  U.S.C.  1401-1503  (Acquisition 
and  Loss  of  U.S.  Qtizenstdp's  use  of 
U.S.  Passports); 

(b)  18  U.S.C.  911, 1001, 1541  Uiru 
1546 

(c)  22  U.S.C.  211a  thru  218, 1172 
(now  repealed),  2658,  2662,  2705: 
Executive  Order  11295,  August  5, 1966, 
31  FR  10603;  (Authority  of  the  Secretary 
of  State  in  granting  and  issuing  U.S. 
passports); 

(d)  8  U.S.C.  1185  (Travel 
dociunentation  of  Qtizens). 

categories  of  RECORDS  IN  THE  SYSTEM: 

Applications  for  passports,  or 
applications  for  amendment,  extension 
or  renewal  of  passports;  applications  for 
registration  at  American  Diplomatic  and 
Consular  Posts  as  U.S.  citizens  or  for 
issuance  of  Certificates  of  Identity  or 
Cards  of  Identity  and  Registration  as 
U.S.  Citizens;  Consular  Reports  of  Birth 
Abroad  of  United  States  citizens; 
Certificates  of  Witness  to  Marriage; 
Certificates  of  Loss  of  United  States 
Nationality;  Certificates  of  Expatriation; 
Oaths  of  Repatriation;  and  Reports  of 
Death  of  an  American  Citizen  Abroad. 
Names  of  persons  who  have  applied  for, 
been  issued  passports  or  related 
faciUties;  and,  to  the  extent  not  included 
in  the  Application  for  Vital  Records  or 
other  category  of  records  maintained  by 
this  agency;  the  names  of  persons  who 
have  been  issued  Consular  Reports  of 
Birth;  Certificates  of  Birth;  Consular 
Certificates  of  Repatriation;  Certificates 
of  Witness  to  Marriage;  Certificates  of 
Loss  of  United  States  Nationality; 
Reports  of  Death  of  an  American  Qtizen 
Abroad;  or  been  registered  or  issued 


Certificates  of  Identity  or  Cards  of 
Identity  and  Registration  as  U.S. 
citizens;  Lookout  files  which  identify 
those  persons  whose  cases  require  other 
than  routine  examination  or  action; 
Miscellaneous  materials — those 
documents/records  maintained 
separately,  if  not  in  the  application, 
including  but  not  limited  to: 
Investigatory  reports  compiled  in 
connection  with  granting  or  denying 
passport  and  related  services  or 
prosecuting  violations  of  passport 
criminal  statutes;  transcripts  and 
opinions  on  administrative  hearings, 
appeals  and  civil  actions  in  federal 
courts;  legal  briefs,  memoranda,  judicial 
orders  and  opinions  arising  from 
administrative  determinations  relating 
to  passports  and  citizenship;  birth  and 
baptismal  certificates;  court  orders; 
arrest  warrants;  medical,  personal  and 
financial  reports;  affidavits;  inter-agency 
and  intra-agency  memoranda,  telegrams, 
letters  and  other  miscellaneous 
correspondence;  an  electronic  index  of 
all  passport  application  records  created 
since  1978  and  some  passport 
application  records  created  between 
1962  and  1978;  a  currently  expanding 
electronic  index  of  Department  of  State 
Reports  of  Birth  of  American  Qtizens 
abroad  which  will  eventually  include 
all  such  documents. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  information  maintained  in  the 
Passport  Services  records  is  used  to 
estabhsh  the  U.S.  citizenship  and 
identity  of  persons  for  a  variety  of  legal 
piirposes  including,  but  not  limited  to 
the  adjudication  of  passport 
applications  and  requests  for  related 
services,  social  seciuity  benefits, 
employment  applications,  estate 
settlements  and  federal  and  state  law 
enforcement  investigations.  The 
principal  users  of  this  information 
outside  the  £)epartment  of  State  are: 
Internal  Revenue  Service  for  the  ciurent 
addresses  of  specifically  identified 
taxpayers  in  connection  with  pending 
actions  to  collect  taxes  accrued, 
examinations,  and/or  other  related  tax 
activities;  Foreign  governments,  to 
permit  such  governments  to  fulfill 
passport  control  and  immigration 
duties;  Federal,  state,  local  or  other 
agencies  having  infonnation  on  an 
individual's  history,  nationality  or 
identity;  to  the  extent  necessary  to 
obtain  information  from  these  agencies 
relevant  to  adjudicating  an  application 
for  a  passport  or  related  service  or 
where  there  is  reason  to  believe  that  an 
individual  has  applied  for  or  is  in 
possession  of  a  U.S.  passport 
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fraudulently  or  has  violated  the  law; 
Immediate  families  when  the 
information  is  required  by  the 
individual's  immediate  family  and  may 
be  released  consistent  v«th  the  Privacy 
Act  and/ or  the  Freedom  of  Information 
Act;  Private  U.S.  citizen  "wardens" 
designated  by  U.S.  embassies  and 
consulates  to  serve,  primarily  in 
emergency  and  evacuation  situations,  as 
chaimels  of  communication  with  other 
U.S.  citizens  in  the  local  community; 
Attorneys  when  the  individual  to  whom 
the  information  pertains  is  the  client  of 
the  attorney  making  the  request; 
Members  of  Congress  when  the 
information  is  requested  on  behalf  of  the 
individual  to  whom  access  is  authorized 
under  these  rules.  This  infonnation  may 
also  be  released  on  a  need-to-know  basis 
to  other  government  agencies  having 
statutory  or  other  lawful  authority  to 
maintain  such  information;  information 
is  made  available  to  routine  users  only 
for  an  established  routine  use.  Also  see 
the  "Routine  Uses"  paragraph  of  the 
Prefatory  Statement  published  in  the 
Federal  Register. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSMG,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Hard  copy,  electronic  media. 

retrievabiuty: 

By  individual  name  or  passport 
number. 

safeguards: 

All  employees  of  the  Department  of 
State  have  undergone  a  thorough 
background  security  investigation  and 
contractors  have  backgroimd 
investigations  in  accordance  with  their 
contracts.  Access  to  the  Department  of 
State  and  its  annexes  is  controlled  by 
security  guards,  and  admission  is 
limited  to  those  individuals  possessing 
a  vahd  identification  card  or  individuals 
under  proper  escort.  Access  to  passport 
office  annexes  have  seciuity  access 
controls  (code  entrances)  and/or 
seciuity  alarm  systems.  All  records 
containing  personal  information  are 
maintained  in  secured  file  cabinets  or  in 
restricted  areas  access  to  which  is 
limited  to  authorized  personnel.  Access 
to  computerized  data  bases  is  password- 
protected  and  under  the  responsibility 
of  the  system  manager  and  persons  who 
report  to  him  or  her.  The  system 
manager  has  the  capability  of  printing 
audit  trails  of  access  from  the  electronic 
media,  thereby  permitting  regular  ad 
hoc  monitoring  of  computer  usage. 

retention  and  disposal: 

Retention  of  these  records  varies 
depending  upon  the  specific  record 


involved.  They  are  retired  or  destroyed 
in  accordance  with  published  record 
schedules  of  the  Department  of  State 
and  as  approved  by  the  National 
Archives  and  Records  Administration. 
More  specific  information  may  be 
obtained  by  writing  to  the  Director, 
Office  of  Freedom  of  Information, 
Privacy  and  Classification  Review; 
Room  1239;  Department  of  State;  2201 
C  SU-eet,  NW.,  Washington.  DC  20520- 
1239. 

system  manager  and  address: 

Deputy  Assistant  Secretary  of  State  for 
Passport  Services,  Room  5807; 
Department  of  State;  2201  C  Stieet,  NW., 
Washington.  DC  20520-4818. 

NOTIFICATION  PROCEDURE: 

Individuals  who  have  reason  to 
believe  that  Passport  Services  might 
have  records  pertaining  to  themselves 
should  vmte  to  the  Director,  Office  of 
Freedom  of  Infonnation,  Privacy  and 
Classification  Review;  Room  1239; 
Department  of  State;  2201  C  Street.  NW.. 
Washington.  DC  20520-1239.  The 
individual  must  specify  that  he/she 
wishes  the  Passport  Services  records 
checked.  At  a  minimum,  the  individual 
must  include:  Name,  date  and  place  of 
birth,  current  mailing  address,  zip  code, 
signature  and  passport  number  if 
known.  A  request  to  search  Passport 
Records,  STATE-26,  will  be  treated  also 
as  a  request  to  search  Overseas  Citizens 
Services  Records,  STATE-05,  when  it 
pertains  to  passport,  registration, 
citizenship,  birth  or  death  records 
transfened  from  STATE-05  to  STATE- 
26. 

RECORD  ACCESS  AND  AMENDMENT  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  or  amend  records  pertaining  to 
themselves  should  write  to  the  Director, 
Office  of  Freedom  of  Infonnation, 
Privacy  and  Classification  Review 
(address  above). 

RECORD  SOURCE  CATEGORIES: 

These  records  contain  information 
obtained  primarily  from  the  individual 
who  is  the  subject  of  these  records;  law 
enforcement  agencies;  investigative 
intelligence  sources,  investigative 
security  sources  and  officials  of  foreign 
governments. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT. 

Certain  records  contained  within  this 
system  of  records  are  exempted  from  5 
U.S.C.  552(a),  (c)(3),  (d),  (e)(1),  (e)(4)  (G), 
(H).  and  (I)  and  (f).  See  Department  of 
State  Rules  published  in  the  Federal 
Register. 


STATE-39 
SYSTEM  NAME: 

Visa  records. 

SECURITY  CLASSFKATION: 

Classified. 

SYSTEM  LOCATION: 

Visa  Office,  Department  of  State, 
Annex  1,  2401  E  Sti«et  NW, 
Washington.  DC  20522-0113; 
Department  of  State.  2201  C  Stieet  NW, 
Washington.  DC  20520-4818;  National 
Visa  Center,  32  Rochester  Avenue, 
Portsmouth.  NH  63801;  U.S.  embassies, 
consulates  general  and  consulates. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  appfied  for 
visas;  aUens  who  may  be  ineligible  to 
receive  visas  including  certain  dual 
national  U.S.  nationals  who  aside  from 
their  U.S.  nationality  may  otherwise  be 
ineligible  to  receive  visas. 

AUTHORTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

8  U.S.C.  1101-1503  (Immigration  and 
Nationality  Act  of  1952,  as  amended). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Visa  applications  and  related  forms; 
fingerprints;  birth,  marriage,  death  and 
divorce  certificates;  documents  of 
identity;  interview  worksheets; 
biographic  information  sheets;  affidavits 
of  relationship;  medical  examinations 
and  immunization  reports;  police 
records;  educational  and  employment 
records;  bank  statements; 
communications  between  the  Visa 
Office,  the  National  Visa  Center  and 
U.S.  embassies,  U.S.  consulates  general 
and  U.S.  consulates,  other  U.S. 
government  agencies,  international 
organizations,  foreign  missions, 
members  of  Congress,  attorneys, 
relatives  of  visa  applicants  and  other 
interested  parties;  and  internal 
Department  of  State  conespondence 
relating  to  visa  adjudication. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

The  information  in  this  system  is  used 
to  assist  consular  officers  in  the 
Department  and  overseas  in  dealing 
with  problems  of  a  legal,  technical  or 
procedural  nature  that  may  arise  in 
considering  an  application  for  a  U.S. 
visa.  The  principal  users  of  this 
information  outside  the  Department  of 
State  (and  its  embassies,  consulates 
general  and  consulates)  are:  the 
Immigration  and  Naturalization  Service 
of  the  Department  of  Justice,  to 
coordinate  the  approval  of  petitions  and 
the  issuance  of  visas;  the  Department  of 
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Justice  including  the  Federal  Bureau  of 
Investigation  (and  its  National  Crime 
Information  Center)  and  the  Drug 
Enforcement  Administration; 
Department  of  the  Treasury,  including 
the  Customs  Service;  Department  of 
Labor;  Central  Intelligence  Agency; 
Department  of  Defense;  and  Congress. 
Limited  unclassified  information  is 
released  to  interested  persons  inquiring 
as  to  the  status  of  a  particular  visa  case. 
The  information  may  also  be  released  to 
other  government  agencies  having 
statutory  or  other  lawful  authority  to  use 
such  information.  It  is  used  to  produce 
statistical  information  for  management 
purposes  and  to  compile  reports 
required  by  statute.  Also  see  the 
"Routine  Uses"  paragraph  of  the 
Prefatory  Statement  published  in  the 
Federal  Register. 

POUCIGS  AND  PflACnCCS  FOR  STORINO, 
RETRIEVING,  ACCESSINQ,  RETAINING  AND 
DSPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Electronic  media,  hard  copy, 
microfilm. 

RETRIEVABH-fTY: 

Individual  name,  case  number. 

SAFEGUARDS: 

All  employees  of  the  Department  of 
State  have  undergone  a  thorough 
background  security  investigation  and 
contractors  have  had  backgroimd 
investigations  in  accordance  with  the 
scope  of  their  contract.  Access  to  the 
Department  and  its  annexes  is 
controlled  by  seciuity  guards,  and 
admission  is  limited  to  those 
individuals  possessing  a  valid 
identification  card  or  individuals  under 
proper  escort.  All  records  containing 
personal  information  are  maintained  in 
seciired  file  cabinets  or  in  restricted 
areas,  access  to  which  is  hmited  to 
authorized  personnel  and  authorized 
contractors  of  the  Department  of  State. 
Access  to  computerized  files  is 
password-protected  and  under  the 
direct  supervision  of  the  system 
manager.  The  system  manager  has  the 
capability  of  printing  audit  trails  of 
access  from  the  computer  media, 
thereby  permitting  regular  and  ad  hoc 
monitoring  of  computer  usage. 

RETENTION  AND  OtSI>OSAL: 

Retention  of  these  records  varies 
depending  upon  the  specific  kind  of 
record  involved.  Files  of  closed  cases 
are  retired  or  destroyed  in  accordance 
with  published  record  schedules  of  the 
Department  of  State  and  as  approved  by 
the  National  Archives  and  Records 
Administration.  More  specific 
information  may  be  obtained  by  writing 


to  the  Director,  Office  of  Freedom  of 
Information,  Privacy,  and  Classification 
Review;  Room  1239;  Department  of 
State;  2201  C  Sti«et  NW;  Washington. 
DC  20520-1239. 

SYSTEM  MANAGER  AND  ADDRESS: 

Deputy  Assistant  Secretary  for  Visa 
Services,  Room  6811,  Department  of 
State,  2201  C  Street,  NW,  Washington, 
DC  20520-4818;  Director,  National  Visa 
Center,  32  Rochester  Avenue, 
Portsmouth,  NH  63801.  At  specific 
overseas  locations  the  one-site  manager 
is  the  consular  officer  responsible  for 
visa  processing. 

NOTIFICATION  PROCEDURE: 

Individuals  who  have  reason  to 
believe  the  Department  of  State  might 
have  visa  records  pertaining  to 
themselves  should  write  to  the  Director, 
Office  of  Freedom  of  Information, 
Privacy  and  Classification  Review; 
Room  1239;  Department  of  State;  2201 
C  Street  NW;  Washington,  DC  20520- 
1239.  The  individual  must  specify  that 
he/she  wishes  the  visa  records  for  his/ 
her  application  at  a  specific  post/posts 
or  in  the  United  States  to  be  checked. 
At  a  minimiun,  the  individual  must 
include:  Name  (and  any  aliases);  date 
and  place  of  birth;  date  and  place  of 
application;  current  mailing  address  and 
zip  code;  and  signature. 

RECORD  ACCESS  AND  AMENDMENT  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  or  amend  records  pertaining  to 
themselves  should  write  to  the  Director, 
Office  of  Freedom  of  Information, 
Privacy  and  Classification  Review 
(address  above). 

RECORD  SOURCE  CATEGORIES: 

These  records  contain  information 
obtained  directly  from  the  individual 
who  is  the  subject  of  these  records;  from 
attorneys/agents  representing  these 
individuals;  and  from  relatives; 
sponsors;  members  of  Congress;  U.S. 
government  agencies;  international 
organizations;  and  local  sources  at 
posts. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

Certain  records  contained  within  this 
system  of  records  are  exempted  from  5 
U.S.C.  552a  (c)(3).  (d),  (e)(1),  (e)(4)(G), 
(H),  and  (I),  and  (f).  See  Department  of 
State  Rules  published  in  the  Federal 
Register. 

|FR  Doc.  95-18903  Filed  8-1-95;  8:45  am) 

BILUNG  CODE  4710-24-M 


DEPARTMENT  OR  TRANSPORTATION 

Coast  Guard 
[CGD  9&-063] 

New  York  Port  Oil  Pollution 
Minimization  Demonstration 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  Port  Demonstration; 

request  for  proposals  to  participate. 


SUMMARY:  The  Interagency  Coordinating 
Committee  on  Oil  Pollution  Research 
invites  interested  parties  to  participate 
in  the  New  York  Port  Oil  Pollution 
Minimization  Demonstration  (Port 
Demonstration).  The  purpose  of  this 
demonstration,  which  is  mandated  by 
the  Oil  Pollution  Act  of  1990  (OPA  90), 
is  to  showcase  recently  developed 
innovative  technologies  from  oil 
pollution  research  and  development 
programs  since  the  passage  of  OPA  90. 
These  technologies  are  used  in  spill 
prevention,  response,  mitigation,  fate 
and  effects,  and  restoration.  Interested 
parties  are  requested  to  submit 
proposals  for  demonstration  their 
technologies.  Federal,  State,  and  local 
government  officials,  as  well  as  research 
institutions,  colleges,  and  luiiversities, 
will  receive  written  invitations  to 
participate  and  observe.  The  Port 
Demonstration  will  be  open  to  the 
public. 

DATES:  The  Port  Demonstration  will  be 
held  October  26  through  28,  1995. 
Proposals  for  presentations  must  be 
received  by  September  1, 1995. 
ADDRESSES:  The  Port  Demonstration 
will  be  held  at  the  United  States 
Merchant  Marine  Academy  (USMMA), 
Kings  Point,  NY.  Proposals  for 
demonstrating  technology  should  be 
sent  to  the  USCG  Research  and 
Development  Center  (Environmental 
Safety  Branch),  1082  Shennecossett 
Road,  Groton,  CT  06340. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  Dan  Frank,  USCG  Research  and 
Development  Center,  1082 
Shennecossett  Road,  Groton,  CT  06340, 
telephone  (203)  441-2761,  facsimile 
(203)  441-270'" 

SUPPLEMEk  INFORMATION:  All 

technologies  proposed  for 
demonstration  must  have  been 
researched  and  developed  since  August 
1990.  Technology  presentation 
proposals  will  be  accepted  in  any  of  the 
following  areas: 

(1)  Improved  designs  and  operational 
practices  for  vessels,  pipehnes,  and 
facilities; 

(2)  Improved  designs  to  prevent  or 
mitigate  tanker  and  barge  spills; 

(3)  Improved  systems  for  mechanical 
recovery  including  containment, 
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skimming,  separation,  storage,  and 
collection; 

(4)  Improved  systems  for  chemical 
and  biological  cleanup; 

(5)  Improved  spill  management  and 
information  systems; 

(6)  Technologies  to  protect  pubUc  and 
responder  safety  and  health; 

(7)  Technologies  to  monitor  exposure 
to  oil  and  oil  by-products; 

(8)  Improved  training  for  responders; 

(9)  Methods  to  restore  or  rehabilitate 
natiual  resources; 

(10)  Innovations  in  bioremediation 
technology; 

(11)  Innovations  in  Vessel  Traffic 
Systems; 

(12)  Predictive  models  for  fate, 
transport  and  effects  of  oil  discharges; 

(13)  Methods  to  assess  natiual 
resource  damages; 

(14)  Ecologically  sensitive  area 
assessment,  monitoring  and  evaluation; 

(15)  Collection  of  environmental 
baseline  data; 

(16)  Monitoring  and  evaluation  of 
long-term  oil  discharge  effects; 

(17)  AppUcation  of  geographic  and 
vessel  simulation  models  for 
contingency  plan  development  and 
evaluation,  and  personnel  training; 

(18)  Oil  pollution  risk  assessment; 

(19)  Improved  methods  for  aerial 
surveillance,  sensor  analysis,  and  data 
transmission  to  responders; 

(20)  Casual  relationship  of  human 
factors  to  accidents; 

(21)  Oil  spill  response  expert  systems; 

(22)  Waterways  management 
techniques; 

(23)  Alternative  countermeasuxes 
(e.g. ,  in  situ  burning) ; 

(24)  Vessel  inspection  and  salvage; 

(25)  Spilled  oil  behavioral  studies 
(e.g.,  fate  and  effects);  and 

(26)  Improved  oil  spill  response 
management  practices  and  systems 
approaches. 

Each  technology  presentation 
proposal  must  include  the  following 
information: 

(1)  Submitter's  name,  address,  and 
orgaiuzation  or  company; 

(2)  A  brief  description  of  the 
technology  to  be  demonstrated, 
including  the  dates  the  technology  was 
researched  and  developed  and  placed 
into  service  or  may  be  placed  into 
service; 

(3)  Identification  of  which  of  the 
topical  areas  relates  to  the 
demonstration,  ff  your  technology 
supports  more  than  one  topical  area,  the 
primary  area  should  be  identified  and 
comments  made  as  to  secondary  areas 
the  technology  addresses;  and 

(4)  Type  of  demonstration  (e.g., 
exhibit  booth,  outdoor  static  equipment 
display  or  on-water  demonstration)  and 


an  estimate  of  the  amoimt  of  space 
needed  for  the  exhibit;  booth-type 
exhibits  are  limited  to  an  area  of  10  feet 
(wide),  10  feet  (deep)  and  8  feet  (high). 
If  your  technology  requires  an  on-water 
demonstration,  or  more  detailed 
information  is  needed,  please  contact 
LTJG  Frank  for  requirements. 

If  yoiu  organization  has  several 
technologies,  and  the  technologies  relate 
to  different  topic  areas,  then  a  separate 
proposal  is  required  for  each 
technology.  Presentation  proposals  that 
are  not  in  one  of  the  listed  topical  areas 
will  be  considered  on  a  case-by-case 
basis. 

The  Interagency  Subcommittee  for 
Port  Demonstrations  will  review  each 
proposal  and  select  parties  to  participate 
in  the  demonstration.  The  Interagency 
Subcommittee  for  Port  Demonstrations 
reserves  the  right  of  selection  of  exhibits 
and  their  decisions  will  be  final.  Parties 
whose  proposals  are  accepted  will  be 
notified  in  writing.  Upon  acceptance,  a 
one-time  fee  of  $600  is  required  for  each 
accepted  proposal.  This  fee  is  required 
by  the  USMMA  Continuing  Education 
Department  and  must  be  received  by 
them  no  later  than  1  October  1995. 

Dated:  July  27. 1995. 
Joseph  J.  Angeio, 

Acting  Chief,  Office  of  Marine  Safety,  Security 

and  Environmental  Protection. 

(FR  Doc.  95-19009  Filed  8-1-95;  8:45  am] 

BILUNG  CODE  4910-14-M 

[CGD  95-065] 

Towing  Safety  Advisory  Committee 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meetings. 

SUMMARY:  The  Tovmig  Safety  Advisory 
Committee  (TSAC)  and  its  working 
groups  will  meet  to  discuss  various 
issues  relating  to  shallow-draft  inland 
and  coastal  waterway  navigation  and 
towring  safety.  The  agenda  wall  include 
working  group  reports,  discussion  of 
various  Coast  Guard  programs  such  as 
Prevention  Through  People  and 
Casualty  Investigation  and  introduction 
of  the  new  Executive  Director.  The 
meeting  will  be  open  to  the  Public. 
DATES:  Meetings  of  the  TSAC  working 
groups  will  be  held  on  Tuesday,  August 
29, 1995.  These  meetings  are  scheduled 
to  nm  from  9  a.m.  to  4:30  p.m.  The 
TSAC  meeting  will  be  held  on 
Wednesday,  August  30, 1995,  from  9 
a.m.  to  1  p.m.  Written  material  should 
be  submitted  by  August  16, 1995,  and 
persons  wishing  to  make  oral 
presentations  should  notify  the 
Assistant  Executive  Director  not  later 
than  August  23,  1995. 


ADDRESSES:  The  TSAC  working  groups 
and  Committee  will  meet  in  Room  2415 
at  U.S.  Coast  Guard  Headquarters,  2100 
Second  Street,  S.W.,  Washington,  DC 
20593. 

FOR  FURTHER  INFORMATION  CONTACT: 
Assistant  Executive  Director,  LTJG 
Patrick  J.  DeShon,  Commandant  (G- 
MTH-4),  U.S.  Coast  Guard,  2100  Second 
Stiwt,  S.W.,  Washington,  DC  20593, 
telephone  (202)  267-2997. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2  1  et  seq.  The  agenda  for 
the  Committee  meeting  includes  the 
following. 

Work  Gmup  Reports 

(1)  Licensing  of  towing  vessel 
operators; 

(2)  Radar  training  for  towing  vessel 
operators; 

(3)  Prevention  Through  People; 

(4)  Tovdng  gear  standard  for  vessels 
pushing  ahead/towing  alongside; 

(5)  Distinguishing  the  marine 
assistance  and  commercial  towing 
industries; 

(6)  Casualty  Investigation  QAT 
results;  New  Issues 

(1)  Adequacy  of  tug/barge  navigation 
lights; 

(2)  Revision  of  Title  Code  of  Federal 
Regulations,  marine  investigation 
regulations. 

With  advance  notice,  and  at  the 
discretion  of  the  Chair,  members  of  the 
public  may  present  oral  statements 
during  the  meeting.  Persons  wishing  to 
make  oral  representations  should  notify 
the  TSAC  Assistant  Executive  Director 
at  (202)  267-2997  no  later  than  August 
23, 1995.  Written  materials  may  be 
submitted  for  presentation  to  the 
Committee  any  time;  however,  to  ensure 
distribution  to  each  Committee  member, 
20  copies  of  the  written  material  should 
be  submitted  to  the  Assistant  Executive 
Director  at  the  address  listed  in  FOR 
FURTHER  INFORMATION  CONTACT  by 
August  16, 1995 

Dated:  July  27,  1995. 
J.C.  Card, 

Rear  Admiral,  U.S.  Coast  Guard.  Chief  Office 

of  Marine  Safety,  Security  and  Environmental 

Protection. 

[FR  Doc.  95-19008  Filed  8-1-95;  8:45  am) 

BILUNG  CODE  4910-14-M 
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Office  of  Commercial  Space 
Transportation 

[Docket  50324] 

Commerciai  Space  Transportation; 
Grant  of  Petition  for  Waiver  of  Safety 
Criterion  for  METEOR  Reentry  Vehicle 
System 

agency:  Office  of  the  Secretary;  Office 

of  Commercial  Space  Transportation, 

DOT. 

action:  Notice. 

summary:  Pursuant  to  49  U.S.C.  Subtitle 
DC,  ch.  701,  formerly  the  Commercial 
Space  Launch  Act  of  1984,  as  amended, 
and  the  E)epartment  of  Transportation 
licensing  regulations,  the  Department  of 
Transportation  (the  Department)  has 
been  evaluating  a  proposed  commercial 
reentry  vehicle  system  as  part  of  the  first 
application  for  a  Ucense  to  place  a 
reentry  vehicle  into  space.  EER  Systems 
Corporation,  the  operator  of  the 
proposed  reentry  vehicle  system,  has 
petitioned  the  Department  for  relief 
from  the  first  of  three  safety  criteria 
against  which  its  vehicle  is  being 
assessed.  The  Department  has 
determined  to  waive  the  accuracy  and 
reliability  criterion  in  light  of  the 
applicant's  proposed  operations  and 
that  doing  so  will  not  jeopardize  public 
safety.  This  notice  sets  forth  the  basis 
for  the  Department's  determination  to 
grant  the  petition. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  K.  Gress,  Deputy  Associate 
Director  for  Licensing  and  Safety,  Office 
of  Commercial  Space  Transportation, 
U.S.  Department  of  Transportation,  400 
Seventh  Street  SW..  Washington,  DC 
20590  (202) 366-2929. 

SUPPt.EMENTARY  INFORMATION: 

Background 

The  Department  of  Transportation's 
(the  Department)  Office  of  Commercial 
Space  Transportation  (Office)  is 
evaluating  the  first  commercial  reentry 
vehicle  system,  known  as  METEOR 
(Multiple  Experiment  to  Earth  Orbit  and 
Return),  to  determine  whether  it  may  be 
laimched  into  space.  The  Office  is 
conducting  its  review  as  part  of  the 
Department's  responsibility  to  license 
and  otherwise  regulate  commercial 
space  launch  activities  imder  49  U.S.C. 
Subtitle  ]X,  ch.  701 — "Commercial 
Space  Launch  Activities,"  formerly  the 
Commerciel  Space  Laimch  Act  of  1984, 
as  amended.  Under  49  U.S.C.  Subtitle 
IX,  ch.  701,  the  Department  has  broad 
authority  to  determine  whether  the 
launch  of  an  otherwise  unlicensed 
payload,  such  as  a  reentry  vehicle 
system,  should  be  prevented  because 


the  laimch  would  jeopardize  public 
health  and  safety,  safety  of  property,  or 
any  national  seciuity  or  foreign  policy 
interest  of  the  United  States  (49  U.S.C. 
70104(c)}.  The  Office  is  the  Secretary's 
designee  for  carrying  out  the 
Department's  mandate  imder  the  statute. 

GCSTs  Payload  Determination  Process 

The  Office's  approach  to  evaluating 
the  first  commercial  reentry  vehicle 
system  is  described  in  two  Notices 
previously  pubhshed  in  the  Federal 
Register  (57  PR  10213-10216,  published 
March  24, 1992;  and  57  PR  55021, 
published  November  23, 1992).  Under 
that  approach,  the  applicant  or  operator 
of  the  reentry  vehicle  system  is  required 
to  apply  for  and  obtain  a  favorable 
payload  determination,  consisting  of:  (i) 
A  vehicle  safety  approval  (VSA), 
whereby  the  applicant  demonstrates 
that  its  integrated  system  is  capable  of 
being  operated  safely,  and  (ii)  an 
operations  review  approval  (ORA), 
whereby  the  operator  demonstrates  its 
capability  to  operate  the  system  safely. 
Both  approvals  (VSA  and  ORA)  are 
necessary  to  obtain  a  favorable  payload 
determination. 

The  first  Notice  set  forth  the  three 
criteria  against  which  the  COMET 
(COMmercial  Experiment  Transporter) 
reentry  vehicle  system  would  be 
assessed  for  purposes  of  obtaining  a 
VSA.  The  latter  Notice  set  forth  the 
Office's  intent  to  issue  a  single  license 
authorizing  the  launch  into  space  of  the 
COMET  reentry  vehicle  system,  subject 
to,  among  other  things,  a  favorable 
payload  determination  for  the  reentry 
vehicle  system.  Although  the  three 
criteria  enumerated  by  the  Office  in  the 
first  Notice  were  developed  in  response 
to  the  COMET  Program,  which  has  since 
been  discontinued,  they  are  equally 
applicable  to  the  pending  application 
for  METEOR.  1 

EER  Systems  Corporation  (EER)  is 
proposing  to  operate  and  reenter  the 
METEOR  reentry  vehicle  system  and 
has  appUed  to  the  Office  for  a  payload 
determination.  By  letter  dated  May  1, 
1995,  EER  petitioned  the  Office 
requesting  relief  from  the  probability  of 
accuracy  criterion  (Criterion  1) 


'  The  COMET  Program,  as  originally 
administered,  was  suspended  in  May  1994,  when 
NASA  determined  not  to  augment  a  grant  to  the 
Center  for  Space  Transportation  and  Applied 
Research  (CSTAR).  which  was  responsible  for 
procuring  the  COMET  mission.  Nearly  a  year  later. 
EER  Systenu  Corporation  (EER).  one  of  the  original 
participants  in  the  COMET  Program,  advised  the 
Office  that  it  had  taken  over  the  COMET  Program 
and  would  be  responsible  for  the  entire  program, 
including  the  reentry.  The  spacecraft,  originally 
developed  by  Space  Industries,  Inc.,  as  part  of  the 
COMET  Program,  has  been  renamed  METEOR. 


enumerated  in  the  March  24, 1992 
Notice. 

The  METEOR  Program 

Under  the  METEOR  Program,  EER  is 
proposing  to  laimch  the  \ffiTEOR 
reentry  vehicle  system  to  low  earth  orbit 
using  its  newly-developed  Conestoga 
launch  vehicle.  The  Conestoga  will  be 
launched  from  NASA's  Wallops  Flight 
Facility,  Virginia.  EER  is  currently 
authorized  to  launch  the  Conestoga 
launch  vehicle  under  License  No.  LLS 
94-030.  The  authorization  to  launch  is 
conditional  upon  issuance  by  the  Office 
of  final  mission  approval,  including  a 
favorable  payload  determination,  for  the 
METEOR  reentry  vehicle  system. 

The  METEOR  Program  is  similar  to 
COMET.  EER  is  proposing  to  launch 
METEOR  to  a  40.5  degree  inclination 
low  earth  orbit  (approximately  250 
nautical  miles)  where  it  will  remain  on 
orbit  for  approximately  30  days  for  long 
duration  microgravity  experiments. 
Upon  command  from  EER  ground 
personnel,  the  reentering  portion  of  the 
system  (the  reentry  vehicle)  will 
separate  fit>m  the  service  module,  its 
retromotor  will  activate,  and  the  reentry 
vehicle  will  reenter  along  a  balUstic 
trajectory  to  a  designated  landing  site  on 
earth.  The  reentry  vehicle  is  smaller 
than  the  Mercury  capsules  used  to 
return  astronauts  to  earth  in  the  early 
years  of  the  manned  space  program, 
weighs  about  730  pounds  and  is  roughly 
three  feet  high  by  52  inches  in  diameter 
at  its  widest  point.  The  reentry  vehicle 
is  unguided;  however,  its  ability  to  land 
within  the  designated  site  is  affected  by 
several  factors  determined  immediately 
preceding  initiation  of  reentry, 
including  pointing  accuracy,  timing  of 
the  retrobum,  and  duration  of  the 
retrobum.  Upon  descent,  a  parachute  is 
released  to  assure  a  soft  landing.  The 
service  module  will  remain  on  orbit  and 
continue  to  support  microgravity 
experiments  for  approximately  130  days 
or  more.  The  service  module's  orbit  will 
eventually  decay  and  it  will  reenter  the 
earth's  atmosphere,  burning  up  during 
reentry  and  presenting  no  greater  risk  to 
public  safety  than  other  reentering 
orbital  debris. 

In  a  significant  departure  from  the 
COMET  Program.  EER's  proposal 
designates  an  oceanic  landing  site, 
whereas  the  COMET  proposal  had 
designated  the  Utah  Test  and  Training 
Range,  a  24  x  51  mile  U.S.  Government 
facility  located  in  a  sparsely  populated 
area  of  Utah.  EER  is  proposing  to  reenter 
the  METEOR  reentry  vehicle  in  the 
Atlantic  Ocean  and  has  designated  as  its 
landing  site  an  area  that  is  18.4  nautical 
miles  wide  and  87.1  nautical  miles  long, 
centered  around  a  targeted  mid-point 
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approximately  85  miles  off  the  coast  of 
Virginia. 

Vehicle  Safety  Approval  Criteria 

The  three  criteria  enimierated  in  the 
March  24, 1992  Notice  for  the  first 
COMET  mission,  and  now  METEOR,  all 
of  which  would  have  to  be  satisfied 
under  the  Notice,  are  as  follows: 

1.  The  probability  of  the  reentry 
vehicle  landing  outside  the  designated 
landing  site  shall  not  be  greater  than 
three  in  one  thousand  missions. 

2.  The  additional  risks  to  the  public 
in  the  immediate  vicinity  of  the  landing 
site  (i.e..  the  area  within  100  miles  of 
the  designated  landing  site)  shall  not 
exceed  the  normal  background  risks  to 
which  those  individuals  would 
ordinarily  be  exposed  but  for  the  reentry 
missions.  This  normal  background  risk 
is  characterized  as:  the  probability  of 
any  casualty  occiuring  vdthin  the  100- 
mile  zone  shall  not  exceed  one  in  a 
million  on  an  annual  basis.  In  addition, 
the  probability  of  any  casualty  occurring 
within  the  zone  shall  not  exceed  one  in 
a  million  for  a  single  mission. 

3.  The  additional  risks  to  the  general 
public  beyond  the  100-mile  zone  around 
the  designated  landing  site,  and  to 
property  on  orbit,  shall  not  exceed 
normal  background  risks  to  which  the. 
public  would  ordinarily  be  exposed  but 
for  the  reentry  missions.  This  normal 
background  risk  is  characterized  as:  the 
probability  of  any  casualty  occurring 
shall  not  exceed  one  in  a  million  on  an 
annual  basis.  In  addition,  the 
probability  of  any  casualty  occurring  in 
the  area  that  is  both  outside  of  the 
designated  landing  site  and  the  100-mile 
zone  around  the  site  shall  not  exceed 
one  in  a  million  for  a  single  mission. 

The  March  24, 1992  Notice  also 
provides  supporting  rationale  for  the 
criteria  and  explains  their  separate  but 
interrelated  safety  objectives  generally 
as  follows: 

•  Criterion  1  is  intended  to  assure 
reliable,  acciu^te,  incident-free  reentry 
operations  in  order  to  foster  public 
acceptance  of  commercial  space 
transportation  and  minimize  public 
exposure  to  risk.  Criterion  1  assumes 
nominal  pre-reentry  operations 
conditions  and  addresses  factors  that 
affect  accuracy  after  reentry  is  initiated. 
In  its  petition.  EER  has  requested  that 
OCST  waive  this  criterion. 

•  Criterion  2  is  intended  to  limit  risks 
to  the  population  that  believes  it  may  be 
more  exposed  to  hazards  resulting  from 
commercial  reentry  operations  because 
of  their  proximity  to  the  designated 
landing  site  and  to  ensure  they  face  no 
greater  risk  from  commercial  reentry 
operations  than  ordinary  background 
risk.  Criterion  2  becomes  most  relevant 


in  the  event  of  a  system  error  or  failure 
that  causes  a  deviation  from  the 
vehicle's  planned  trajectory. 

•  Criterion  3  is  intended  to  limit  risks 
to  the  general  public  to  ensure  it,  too, 
faces  no  additional  risk  beyond  ordinary 
background  risk  as  a  result  of 
commercial  reentry  activities.  Criterion 
3  addresses  the  risks  posed  by  an 
essentially  random  reentry  as  a  result  of 
a  major  system  failure  during  the 
reentry  process. 

•  As  stated  in  the  March  24, 1992 
Notice,  the  criteria  acknowledge  that 
some  hazards,  and  therefore  risks 
accompany  the  proposed  reentry 
activity.  The  criteria  reflect  those 
hazards  reduced  to  acceptable  levels  of 
risk.  Through  the  criteria,  the  Office  has 
established  a  level  of  acceptabiUty 
comparable  to  that  employed  in  other 
safety  regulatory  regimes,  such  as  those 
administered  by  the  Environmental 
Protection  Agency,  and  consistent  with 
risk  thresholds  utilized  by  Federal 
launch  ranges  as  part  of  range  safety. 

Since  early  1992,  when  the  criteria 
addressing  the  COMET  Program 
proposal  were  established,  the  design  of 
the  reentry  vehicle  system  and  the 
proposal  to  reenter  it  have  evolved  and 
matured.  These  developments  have 
allowed  the  Office  to  assess  specific 
aspects  of  reentry  risks  and  their  impact 
on  public  safety  with  greater  clarity. 

"The  three  criteria  are  intended  to 
address  the  risks  to  public  safety  that 
result  from  a  human-induced  reentry. 
For  the  majority  of  its  mission,  the  risks 
presented  by  the  METEOR  reentry 
vehicle  system  are  the  same  as  those 
presented  by  other  space  payloads.  It  is 
the  fact  that  the  METEOR  reentry 
vehicle  is  operated  so  as  to  land  at  a 
designated  landing  site  and  designed  to 
withstand  the  stress  of  reentry  that 
raises  the  potential  of  risk  to  public 
safety.  Accordingly,  in  evaluating 
whedier  METEOR  satisfies  the  criteria, 
the  Office  considers  only  human- 
induced  or  intentional  reentries.  The 
Office  has  determined  that  a  human- 
induced  reentry  occurs  when  reentry  is 
intentionally  initiated  upon  command 
fix>m  ground  personnel  and  the  vehicle 
returns  to  earth  within  one  orbit.  The 
Office  believes  that  there  should  be  a 
direct  relationship  between  initiating 
reentry  and  the  reentry  event  itself  for 
it  to  be  considered  human-induced  or 
intentional.  If  the  vehicle  does  not 
reenter  upon  command  within  one 
orbit,  the  direct  relationship  is  broken 
and  the  vehicle  remains  on  orbit  as  any 
other  payload.  A  malfunctioning  vehicle 
that  remains  on  orbit  and  then  reenters 
the  atmosphere  as  a  result  of  orbital 
decay  or  other  intervening  events  has 
not  completed  a  human-induced  or 


intentional  reentry  and  the  criteria  do 
not  apply. 2  Thus,  the  Office  considers 
only  those  system  failures  or  nominal 
system  variations  that  may  occur  during 
the  course  of  a  "human-induced"  or 
intentional  reentry  in  assessing 
METEOR'S  ability  to  meet  Criteria  1, 2 
and  3. 

Petition  to  Waive  Criterion  1 

EER's  petition  requesting  reUef  from 
Criterion  1  is  based,  in  part,  on  its 
misimderstanding  of  performance-based 
criteria.  In  establishing  performance- 
based  criteria  for  COMET,  the  Office 
stated  its  belief  that,  unlike  design 
standards,  "performance-based  criteria 
allow  the  maximimi  flexibility  in 
developing  a  safe  and  cost-effective 
product.  The  Office  further  believes  that 
performance-based  criteria  enhance  the 
public  interest  by  encouraging 
innovation  and  technology 
development.  This  environment 
promotes  safe  space  transportation 
services  at  lower  cost  and  helps  assure 
that  customers'  needs  are  addressed." 
(57  FR  10213, 10215) 

In  its  petition,  EER  asserts,  among 
other  things,  the  difficulty  of  using 
performance-based  standards  to 
demonstrate  reliability  in  the  absence  of 
flight  performance  history.  EER  further 
maintains  that  satisfying  Criteria  2  and 
3.  without  Criterion  1.  would  be 
sufficient  to  ensure  that  public  safety  is 
not  compromised.  EER  suggests  that 
Criterion  1  affords  no  additional 
protection  to  the  public  beyond  that 
provided  by  satisfying  Criteria  2  and  3. 

Although  the  Office  disagrees  with 
EER's  characterization  of  performance- 
based  standards,  the  Office  has 
evaluated  whether  Criterion  1  may  be 
waived  for  the  METEOR  reentry  mission 
without  jeopardizing  public  safety.  The 
Office  undertook  this  evaluation 
because  it  is  consistent  with  the 
Department's  statutory  mandate  to  issue 
a  favorable  payload  determination 
allowing  METEOR  to  be  launched  for  its 
intended  reentry  mission  if  the  Office 
finds  that  the  proposed  mission  can  be 
conducted  widiout  jeopardizing  public 
safety  and  U.S.  national  interests. 


2  Even  if  an  operator  attempts  an  intentional 
reentry,  it  may  fail  for  a  number  of  reasons. 
METEOR  includes  a  number  of  built-in  fail-safe 
systems  that  automatically  terminate  the  reentry 
sequence  if  certain  conditions  that  would  cause  an 
inaccurate  or  otherwise  unsafe  reentry  are  detected. 
In  addition,  a  system  required  for  reentry  to  proceed 
could  fail,  leaving  the  reentry  vehicle  on  orbit  for 
more  than  one  orbit.  In  both  instances,  there  has  not 
been  a  human-induced  reentry  and  the  spacecraft 
assumes  a  status  essentially  equivalent  to  other 
objects  left  in  space.  In  the  Office's  assessment  of 
the  vehicle,  neither  of  these  failure  scenarios  are 
considered  in  determining  whether  the  criteria  have 
been  met. 
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In  conducting  its  evaluation,  the 
Office  considered  the  relationship 
between  accuracy  (Criterion  1)  and 
public  safety.  While  accuracy 
contributes  significantly  to  assvuing 
pubhc  safety  and  is  important  to 
developing  public  and  consumer 
confidence,  the  Office  considered 
whether  there  are  drcumstances  in 
which  intentional  reentry  can  occiu'  and 
public  safety  is  assured  without  the 
demonstrated  level  of  accuracy  required 
by  Criterion  1.  Next,  the  Offiee 
considered  whether  these  cirounstances 
would,  in  fact,  ocoir  in  carrying  out  the 
METEOR  reentry  mission.  Finally,  the 
Office  considered  whether,  if  Criterion  1 
is  waived,  additional  measures  are 
appropriate  to  ensure  that  public  safety 
is  m-otected. 

The  Office  has  determined  that  there 
are  drciunstances  in  which  the 
relationship  of  reentry  vehicle  accuracy 
to  public  safety  iMcomes  less  significant. 
The  three  criteria  were  developed  to 
have  a  mutually  reinforcing  effect  on 
public  safety.  Although  their  objectives 
are  interrelated,  they  were  designed  so 
that  Criterion  1  cancompensate  if  the 
ability  of  tb*  reentijr  vehicle  system  to 
meet  Criteria  2  and  3  is  marginal,  and 
vice  versa.  Stated  another  way,  the 
probability  of  a  casualty  is,  among  other 
things,  a  function  of  the  probability  of 
missing  the  landing  site.  Other 
contributing  factors  include  the  size  and 
mass  of  the  vehicle  upon  impact,  its 
contents,  and  the  population 
distribution  in  the  area  where  the 
vehicle  could  impact  if  it  missed  the 
designated  landing  site.  For  example,  if 
a  reentry  vehicle  is  extremely  smadl  and 
contains  no  hazardous  materials,  the 
probability  of  a  casualty  during  a 
reentry  would  be  quite  low,  even  if  the 
vehicle  had  little  probability  of  landing 
in  the  designated  site.  However,  the 
probability  of  a  casualty  could  be  high 
if  that  vehicle  were  quite  large, 
contained  explosives  or  hazardous 
materials,  or  if  the  vehicle  was  likely  to 
impact  in  a  densely  populated  area  if  it 
missed  the  designated  landing  site. 
Thus,  imder  certain  conditions,  it  may 
be  possible  to  relax  or  eliminate  an 
accuracy  criterion  if  the  risk  to  public 
safety  remains  within  acceptable  levels. 
They  are  as  follows: 

•  If  it  can  be  shown  that  there  are 
well-defined  areas  within  which  the 
vehicle  is  most  likely  to  land  if  it  misses 
the  designated  landing  site,  and  that  the 
risk  to  the  population  within  these  areas 
is  within  acceptable  limits; 

•  If  it  can  be  shown  that  the  vehicle, 
if  it  misses  the  designated  landing  site, 
is  unlikely  to  survive  rentry  or  is  Ukely 
to  reenter  in  a  condition  that  presents 
Uttle  risk  to  exposed  populations 


because  it  contains  little  mass,  no 
hazardous  materials,  or  both;  or 

•  If  it  can  be  shown  that  risk 
mitigation  measiu«s  (e.g.,  public  notices 
or  warnings,  emergency  response  plans) 
can  be  implemented  to  limit  the  risk  to 
exposed  populations  to  acceptable 
levels  in  the  event  the  vehicle  misses 
the  designated  landing  site. 

To  determine  whether  any  of  these 
circumstances  will  exist  for  METEOR, 
the  Office  analyzed  a  broad  range  of 
failure  scenarios  that  may  occur  when  a 
hiunan-induced  or  intentional  reentry 
occurs.  In  conducting  risk  scenario 
analyses,  the  Office  used  a  conservative 
approach  in  that  it  did  not  consider  the 
mitigating  effects  of  a  parachute  system 
built  into  the  reentry  vehicle  to  soften 
landing  impacts. 

In  the  event  of  a  minor  system  error 
or  failure,  such  as  one  that  alters  the 
aerodynamic  characteristics  of  the 
•vehicle  as  it  descends,  the  Office 
determined  that  the  dispersion  area  or 
"footprint"  within  which  the  vehicle 
would  be  expected  to  land  would  most 
likely  be  enlarged,  ^fled,  or  both.  The 
vehicle  wouldstill  land  in  the  general 
vicinity  of  the  landing  site,  that  is, 
within  the  100-mile  zone.  Given  EER's 
designated  landing  site  in  the  Atlantic 
Ocean,  the  100-mile  zone  aroimdthe 
designated  landing  site  is  principally 
ocean  area  or  some  sparsely  populated 
land  areas.  Based  on  dispersion,  vehicle 
break-up  and  other  risk  analyses,  the 
Office  determined  that  risk  to  public 
safety  would  remain  well  within  the 
threshold  of  normal  background  risk 
identified  in  Criterion  2. 

In  the  event  of  a  major  system  failure 
which  causes  a  random  reentry,  such  as 
severe  misaUgnment  of  the  vehicle 
dtiring  retrobum  resulting  in 
insufficient  thrust  to  deorbit  along  the 
desired  trajectory,  the  Office  determined 
that  the  only  population  placed  at  risk 
would  be  those  persons  residing  along 
the  orbital  path,  or  ground  trace,  of  the 
final  orbit.  This  area  occupies  a  swath 
approximately  20  miles  wide  and 
extending  approximately  3,000  miles 
beyond  the  designated  landing  site.  The 
area  is  so  limited  because  of  the  limited 
cross-range  capability  of  the  vehicle. 
Because  of  the  inclination  of  the  orbit 
and  the  designated  landing  site,  most  of 
this  ground  trace  is  over  uninhabited 
broad  ocean.  The  effect  of  alignment  or 
bum  errors  increases  very  rapidly  with 
the  magnitude  of  the  error,  so  that  if  the 
METEOR  reentry  vehicle  travels  beyond 
3,000  miles  fi-om  the  intended  landing 
site  it  will  remain  in  space  for  more 
than  one  orbit.  Although  the  ground 
trace  includes  some  areas  of  the  United 
States,  the  likelihood  of  landing  on  land 
is  small,  given  that  most  of  the  groimd 


trace  is  over  ocean.  Moreover,  the  areas 
of  the  United  States  in  which  the 
reentry  vehicle  could  land  are  relatively 
sparsely  populated  and,  based  on 
dispersion,  vehicle  break-up  and  other 
risk  analyses,  the  Office  foimd  that  risk 
to  public  safety  would  remain  within 
the  threshold  of  normal  backgroimd  risk 
identified  in  Criterion  3. 

A  gross  failure  that  causes  the  vehicle 
to  remain  on  orbit  for  more  than  one 
orbit  after  the  intended  reentry  need  not 
be  considered  imder  the  vehicle  safety 
criteria.  Nevertheless,  the  Office 
evaluated  the  risks  associated  with  a 
gross  failiue  and  determined  that  risk  to 
public  safety  still  would  remain  well 
within  the  threshold  of  normal 
background  risk  identified  in  Criterion 
3.  In  fact,  the  Office  determined  that  an 
intact  reentry  module  that  impacted  on 
earth  or  the  reentering  debris  from  the 
reentry  of  the  entire  vehicle  system  (the 
reentry  vehicle  joined  to  the  service 
module)  would  be  smaller  than,  and 
therefore  pose  less  risk  than,  the  debris 
believed  to  survive  the  reentry  of  large 
abandoned  satellites  or  spent  upper 
stages  of  Titan,  Atlas,  and  Delta  launch 
vehicles. 

Accordingly,  the  Office  has 
determined  that  there  are  circumstances 
in  which  intentional  reentry  of 
METEOR  can  occur  and  pub^  safety 
will  be  assured  without  the 
demonstrated  level  of  accuracy  required 
imder  Criterion  1,  and  that  these 
circiunstances  do,  in  fact,  exist  for 
METEOR.  There  are  well-defined  areas 
within  which  the  reentry  vehicle  is  most 
likely  to  land  if  it  misses  the  designated 
landing  site.  The  risk  to  the  population 
within  these  areas  falls  within 
acceptable  limits.  The  small  size  and 
mass  of  the  reentry  vehicle  and  the  lack 
of  hazardous  materials  on  the  vehicle 
would  minimize  the  potential  risk  to 
public  safety  if  it  misses  the  designated 
landing  site.  Moreover,  under  certain 
failure  scenarios,  the  reentry  vehicle 
would  break  up  and  reenter  in  small  bits 
of  debris,  much  of  which  would  likely 
bum  up  as  it  passes  through  the 
atmosphere. 

The  Office  has  concluded  that,  in 
light  of  the  performance  characteristics 
of  the  METEOR  reentry  vehicle,  the 
proposed  mission  including  an  oceanic 
landing,  the  small  size  of  the  reentry 
vehicle  and  the  absence  of  hazardous 
materials  on  the  reentry  vehicle,  public 
safety  and  U.S.  national  interests  would 
not  be  jeopardized  if  the  landing 
accuracy  (Criterion  1)  is  waived. 
HoWever,  as  a  condition  of  the  waiver, 
the  Office  is  requiring  that  EER 
implement  a  public  information 
communications  plan  imder  which  the 
affected  public  would  be  informed  of 
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the  reentry  activity,  including  the 
estimated  time  and  location.  EER  must 
also  have  in  place  an  emergency 
response  plan  whereby  local  officials 
may  be  notified  in  the  event  of  an  off- 
site  landing  and  vehicle  recovery  can  be 
conducted  effectively. 

In  addiUon,  NASA's  Wallops  Flight 
Facility  has  agreed  to  provide  range 
safety  support  for  the  reentry  which 
includes  coordination,  through 
appropriate  Federal  agencies,  of  notices 
to  air  and  marine  traffic  in  the  vicinity 
of  the  designated  landing  site  to 
minimize  risks  during  the  reentry. 

Accordingly,  the  Office  has 
detemiined  that,  for  METEOR,  Criterion 
1  may  be  waived  and  the  relief 
requested  in  EER's  petition  is  granted.  ^ 

Issued  in  Washington,  DC.  this  28tb  day  of 
July,  1995. 
Frank  C.  Weaver, 

Director,  Office  of  Commercial  Space 
Transportation. 

(PR  Doc.  95-18997  Filed  7-28-95;  3:05  pm] 
BILUNG  CODE  4910-62-U 


Office  of  the  Secretary 

Minority  Business  Resource  Center 
Advisoty  Committee;  Meeting 

Piusuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  1),  notice  is 
hereby  given  of  a  meeting  of  the 
Minority  Business  Resource  Center 
Advisory  Committee  to  be  held  Monday, 
September  11, 1995,  from  2:00-4:00 
p.m.  at  the  Department  of 
Transportation,  400  7th  Street,  S.W., 
Conference  Room  8236-8240, 
Washington,  D.C.  20590.  The  agenda  for 
the  meeting  is  as  follows: 
— Financial  Programs 
— Outreach 
— Certification 

— ^Procurement  Opportunities 
— Affirmative  Action  Issues 

Attendance  is  open  to  the  interested 
public  but  limited  to  the  space 
available.  With  the  approval  of  the 
Chairman,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  wishing  to  attend  and  persons 
wishing  to  present  oral  statements 
should  notify  the  Office  of  Small  and 
Disadvantaged  Business  Utilization, 


'  At  the  time  the  COMET  Program  was 
suspended,  a  petition  submitted  by  Space 
Industries,  Inc.,  as  applicant  for  a  payload 
determination,  was  pending.  No  final  action  was 
taken  in  light  of  the  decision  to  discontinue  the 
COMET  Program.  In  granting  the  petition  for 
METEOR,  the  Office  has  made  no  determination  as 
to  whether  doing  so  would  have  been  appropriate 
for  COMET  or  any  other  reentry  vehicle  system  or 
mission. 


Minority  Business  Resource  Center  by 
4:00  p.m.  on  Thursday,  September  7, 
1995.  Information  pertaining  to  the 
meeting  may  be  obtained  from  Mrs. 
Marie  A.  Hendricks,  Office  of  Small  and 
Disadvantaged  Business  Utilization,  400 
7th  Street,  S.W.,  Washington,  D.C. 
20590,  telephone  (202)  366-1930  or 
(800)  532-1169.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  Committee  at  any  time. 

Issued  in  Washington,  D.C  on  July  27, 
1995. 
Luz  A.  Hopewell 

Director  Office  of  Small  and  Disadvantaged 
Business  Utilization. 

(FR  Doc.  95-18910  Filed  8-1-95;  8:45  am) 

BILUNQ  COOC  4»10-e2-P 


Federal  Aviation  Administration 

Proposed  Advisory  Circular  20-XX, 
Commercial  Assistance  During 
Construction  of  Amateur-Built  Aircraft 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  proposed  Advisory 
Circular  (AC)  20-XX,  Commercial 
Assistance  During  Construction  of 
Amateur-Built  Aircraft,  for  review  and 
comments.  The  proposed  AC  20-XX 
provides  information  and  guidelines 
developed  by  the  FAA,  the 
Expenmental  Aircraft  Association 
(EAA),  and  Industry  regarding  the 
applicability  of  commercial  assistance 
in  the  construction  or  partial 
construction  of  amateur-built  aircraft, 
with  emphasis  on  kit  aircraft. 

DATE:  Comments  submitted  must 
identify  the  proposed  AC  20-XX, 
project  number,  95-005,  and  be  received 
by  September  1, 1995. 

ADDRESSES:  Copies  of  the  proposed  AC 
20-XX  can  be  obtained  from  and 
comments  may  be  returned  to  the 
following:  Federal  Aviation 
Administration,  Aircraft  Certification 
Service,  Production  and  Airworthiness 
Certification  Division,  AIR-200,  800 
Independence  Avenue  SW., 
Washington,  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  McNeill,  AIR-230,  Production 
and  Airworthiness  Certification 
Division,  Room  815,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591, 
(202) 267-8361. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  proposed  AC  20-XX  provides 
information  and  guidance  to  persons 
involved  in  the  construction  of  amateur- 
built  aircraft,  the  manufacturer  of  kits 
designed  to  be  assembled  into  aircraft 
by  amateur-builders,  builders  of  aircraft 
fabricated  from  plans  for  certification  as 
amateur-built,  and  persons  providing 
assistance  to  amateur-builders. 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  AC  20-XX 
listed  in  this  notice  by  submitting  such 
written  data,  views,  or  arguments  as 
they  desire  to  the  aforementioned 
specified  address.  All  communications 
received  on  or  before  the  closing  date 
for  comments  specified  above  will 
considered  by  the  Director,  Aircraft 
Certification  Service,  before  issuing  the 
final  AC. 

Comments  received  on  the  proposed 
AC  20-XX  may  be  examined  before  and 
after  the  comment  closing  date  in  Room 
815,  FAA  headquarters  building  (FOB- 
lOA),  800  Independence  Avenue  SW., 
Washington,  DC  20591 ,  between  8:30 
a.m.  and  4:30  p.m. 

Issued  in  Washington,  DC,  on  July  27, 
1995. 

Michael  Gallagher, 

Manager,  Production  Er  Airworthiness 
Certification  Division. 
[FR  Doc.  95-18916  Filed  8-1-95;  8:45  am] 
MLUNQ  CODE  491»-13-M 


Flight  Service  Station  at  Watertown 
Regional  Airport  Watertown,  South 
Dakota 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  closing. 

SUMMARY:  Notice  is  hereby  given  that  on 

or  about  July  10, 1995,  the  Flight 

Service  Station  (FSS)  at  Watertovra, 

South  Dakota  vfiW  be  permanently 

closed.  Services  to  the  aviation  public  in 

the  Watertown  flight  plan  area,  formerly 

provided  by  Watertown  FSS,  are  t)eing 

provided  by  the  Automated  Flight 

Service  Station  (AFSS)  at  Huron,  South 

Dakota.  This  information  will  be 

reflected  in  the  FAA  organization 

statement  the  next  time  it  is  reissued. 

(Sec.  313  (a),  72  Stat.  752;  49  U.S.C. 

1354.) 

William  C.  Withycombe. 

Acting  Regional  Administration,  Great  Lakes 

Region. 

[FR  Doc.  95-18912  Filed  8-1-95;  8:45  am) 

BILUNQ  OOOE  491»-1»-M 
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Federal  Aviation  Administration  RTCA, 
Inc.;  Tectinlcai  Management 
Committae 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463.  5  U.S.C,  Appendix  2).  notice  is 
hereby  given  for  the  RTCA  Technical 
Management  Committee  meeting  to  be 
held  August  21. 1995.  starting  at  9:00 
a.m.  The  meeting  will  be  held  at  RTCA. 
Inc..  1140  Connecticut  Avenue.  N.W.. 
Suite  1020,  Washington,  DC,  20036. 

The  agenda  will  include:  (1) 
Chairman's  Remarks;  (2)  Review  and 
Approval  of  Siunmary  of  the  Previous 
Meeting;  (3)  Action  on  Open  Items  from 
Previous  Meetings:  Report  of  Ad  Hoc 
Group  for  Systems  Issues;  Plan  for 
Better  Coordination  in  the  Aviation 
Community  Among  RTCA,  ICAO, 
EURCXIAE,  and  Other  Activities; 
Recommendations  to  Resolve  Data  Link 
Air  Traffic  Services  Commimication 
(ATSC)  Recording  Requirements  Issues; 
Ohio  University  Letter  Regarding 
Certification  of  GPS-Based  Systems;  (4) 
Other  Business;  and  (5)  Date  and  Place 
of  Next  Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availabiUty. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue 
NW..  Suite  1020,  Washington,  D.C. 
20036;  (202)  833-9339  (phone)  or  (202) 
833-9434  (fax).  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  D.C,  on  July  27, 
1995. 

Janice  L.  Peters, 

Designated  Official. 

(FR  Doc.  95-18913  Filed  8-1-95:  8:45  am) 

BILUNG  CODE  4810-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Applicable  Rate  of  Interest  on 
Nonqualified  Withdrawals  From  a 
Capital  Construction  Fund 

Under  the  authority  in  Section 
607(h)(4)(B)  of  the  Merchant  Marine 
Act.  1936,  as  amended  (the  Act,  46 


U.S.C.  1177(h)(4)(B)).  we  hereby 
determine  and  announce  that  the 
applicable  rate  of  interest  on  the  amoimt 
of  additional  tax  attributable  to  any 
nonqualified  withdrawals  fit>m  a  Capital 
Construction  Fimd  established  under 
Section  607  of  the  Act  shall  be  7.18 
percent,  with  respect  to  nonqualified 
withdrawals  made  in  the  taxable  year 
beginning  in  1995.  The  determination  of 
the  appUcable  rate  of  interest  with 
respect  to  nonqualified  withdrawals  was 
computed,  according  to  the  joint 
regulations  issued  under  the  Act  (46 
CFR  391.7(e)(2)(ii)).  by  multiplying 
eight  percent  by  the  ratio  which  (a)  the 
average  yield  on  5-year  Treasury 
securities  for  the  calendar  year 
immediately  preceding  the  beginning  of 
such  taxable  year  bears  to  (b)  Uie 
average  yield  on  5-year  Treasiuy 
securities  for  the  calendar  year  1970. 
The  applicable  rate  so  determined  was 
computed  to  the  nearest  one-huindredth 
of  one  percent. 

So  Ordered  By:  Maritime 
Administrator,  Maritime 
Administration;  Administrator,  National 
Oceanic  and  Atmospheric 
Administration;  Assistant  Secretary  for 
Tax  PoUcy,  Department  of  the  Treasury. 

Dated:  July  27, 1995. 
A.J.  Herberger, 
Maritime  Administrator. 
D.  James  Baker, 

Administrator,  National  Oceanic  and 
Atmospheric  Administration. 
Leslie  Samuals, 

Assistant  Secretary  for  Tax  Policy. 
[FR  Doc.  95-19026  Filed  8-1-95;  8:45  am) 

BILUNG  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Petition  for  Exemption  From  the 
Vehicle  Theft  Prevention  Standard; 
Nissan 

agency:  National  Highway  Traffic 
Safety  AdminisU-ation  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Grant  of  petition  for  exemption. 

summary:  This  notice  grants  in  full  the 
petition  of  Nissan  North  America,  Inc., 
(Nissan)  for  an  exemption  of  a  high-theft 
line  (whose  nameplate  is  confidential) 
from  the  parts-marking  requirements  of 
the  vehicle  theft  prevention  standard. 
This  petition  is  granted  because  the 
agency  has  determined  that  the  antitheft 
device  to  be  placed  on  the  line  as 
standard  equipment  is  likely  to  be  as 
effective  in  reducing  and  deterring 
motor  vehicle  theft  as  compliance  with 
the  parts-marking  requirements. 


DATES:  The  exemption  granted  by  this 
notice  is  effective  beginning  with  the 
(confidential)  model  year. 
FOR  RJFrmER  INFORMATTON  CONTACT:  Ms 
Barbara  Gray,  Office  of  Market 
Incentives,  NHTSA,  400  Seventh  Street, 
S.W.,  Washington,  D.C.  20590.  Ms 
Gray's  telephone  number  is  (202)  366- 
1740.  Her  fax  number  is  (202)  493-2739. 
SUPPLEMENTARY  INFORMATION:  hi  a  letter 
dated  April  28. 1995,  Nissan  North 
America,  Inc.,  an  American  subsidiary 
of  Nissan  Motor  Company,  Ltd..  a 
Japanese  corporation,  requested 
exemption  firom  the  parts-marking 
requirements  of  the  theft  prevention 
standard  for  a  motor  vehicle  line.  The 
nameplate  of  the  line  and  the  model 
year  of  introduction  are  confidential. 
The  letter  requested  an  exemption  from 
parts-marking  pursuant  to  49  CFR  Part 
543.  Exemption  from  Vehicle  Theft 
Prevention  Standard,  based  on  the 
installation  of  an  antitheft  device  as 
standard  equipment  for  the  entire  line. 
In  a  May  8. 1995,  telephone 
conversation  with  NHTSA  officials, 
Nissan  clarified  the  scope  of  its  petition. 

Nissan's  April  28  letter  and 
information  provided  in  the  May  8 
telephone  conversation,  together 
constitute  a  complete  petition,  as 
required  by  49  CFR  Part  543.7,  in  that 
it  met  the  general  requirements 
contained  in  §  543.5  and  the  specific 
content  requirements  of  §  543.6.  In  a 
letter  dated  May  24, 1995,  to  Nissan,  the 
agency  granted  the  petitioner's  request 
for  confidential  treatment  of  most 
aspects  of  its  petition,  including  the 
nameplate  of  the  line  and  the  model 
year  of  its  introduction. 

In  its  petition,  Nissan  provided  a 
detailed  description  and  diagrams  of  the 
identity,  design,  and  location  of  the 
components  of  the  antitheft  device  for 
the  new  line.  This  antitheft  device 
includes  an  engine  starter  interrupt 
function  and  an  alarm  function.  The 
antitheft  device  is  activated  by  removing 
the  ignition  key  and  locking  the  doors 
with  it.  The  alarm  monitors  the  doors, 
hood,  battery  terminals  and  circuitry, 
and  engine  starter  circuit. 

In  order  to  ensure  the  reliability  and 
durability  of  the  device,  Nissan  stated 
that  it  conducted  tests,  based  on  its  own 
specified  standards.  Nissan  provided  a 
detailed  list  of  the  tests  conducted. 
Nissan  stated  its  belief  that  the  device 
is  reliable  and  durable  since  the  device 
complied  with  Nissan's  specified 
requirements  for  each  test. 

Nissan  compared  the  device  proposed 
for  its  new  line  with  devices  which 
NHTSA  has  determined  to  be  as 
effective  in  reducing  and  deterring 
motor  vehicle  theft  as  would 
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compliance  with  the  parts-marking 
requirements. 

Nissan  has  concluded  that  the 
antitheft  device  proposed  for  its  new 
line  is  no  less  elective  than  those 
devices  in  the  lines  for  which  NHTSA 
has  already  granted  exemptions  from 
the  parts-marking  requirements.  Nissan 
bases  its  belief  on  reduced  theft  rates  of 
the  300ZX,  Maxima,  and  hifiniti  Q45  car 
lines.  Nissan  stated  that  the  30021X  has 
been  equipped  with  an  antitheft  device 
since  the  model  designation  was 
changed  fi-om  280ZX  in  July  1983.  The 
company  asserts  that  the  thefts  of  the 
300ZX  has  dropped  significantly  for  that 
line,  resulting  in  a  51  percent  decrease 
for  the  MY  1984  theft  rates  and  a  42 
percent  drop  for  the  MY  1985  rates  as 
compared  to  the  MY  1983  rates  (thefts 
per  1 ,000  produced).  Nissan  believes 
that  the  reduction  of  theft  rates  for  the 
300ZX  are  primarily  attributable  to  the 
antitheft  systems  installed,  Sincb  the 
vehicle  line  that  is  the  subject  of  this 
petition  will  be  equipped  with  a  similar 
system  as  the  300ZX,  Nissan  expects 
that  the  antitheft  system  of  the  vehicle 
line  for  which  it  now  seeks  an 
exemption  will  also  be  as  effective  in 
reducing  and  deterring  theft. 

Additionally,  Nissan  provided  theft 
experience  for  the  Maxima  and  Q45 
vehicle  lines.  The  1985  through  1994 
MY  Nissan  Maxima  has  been  equipped 
with  a  device  similar  to  that  wltich  is 
planned  for  the  line  that  is  the  subject 
of  this  petition.  The  antitheft  device  has 
been  installed  on  the  Maxima  since  it 
was  revised  from  the  Model  810  Sedan 
in  October  1984.  Nissan's  petition 
indicated  that  a  47%  decrease  in  theft 
occurred  for  the  1985  Maxima  as 
compared  to  the  MY  1984  Model  810 
Sedan.  Nissan  also  stated  that  the 
Inflniti  Model  Q45  theft  rates  indicates 
that  the  system's  design  is  effective. 
Based  on  the  1990-91  MY  theft  data,  the 
hifiniti  Model  Q45  theft  rate  is  2.1522 
per  1 ,000  vehicles,  which  Nissan  asserts 
is  significantly  below  the  median  rate 
for  those  calendar  years. 

Based  on  the  evidence  submitted  by 
Nissan,  the  agency  befieves  that  the 
antitheft  device  for  the  new  Nissan  line 
is  hkely  to  be  as  effective  in  reducing 
and  deterring  motor  vehicle  theft  as 
compliance  with  the  parts-marking 
requirements  of  the  theft  prevention 
standards  (49  CFR  Part  541). 

The  agency  believes  that  the  device 
will  provide  the  types  of  performance 
fisted  in  49  CFR  Part  543.6(a)(3): 
Promoting  activation;  attracting 
attention  to  unauthorized  entries; 
preventing  defeat  or  circiunvention  of 
the  device  by  unauthorized  persons; 
preventing  operation  of  the  vehicle  by 


unauthorized  entrants;  and  ensuring  the 
reliability  and  durability  of  the  device. 

As  required  by  49  U.S.C.  33106  and 
49  CFR  Part  543.6  (a)(4)  and  (5),  the 
agency  finds  that  Nissan  has  provided 
adequate  reasons  for  its  belief  that  the 
antitheft  device  will  reduce  and  deter 
theft.  This  conclusion  is  based  on  the 
information  Nissan  provided  about  its 
device,  much  of  which  is  confidential. 
This  confidential  information  included 
a  description  of  reliability  and 
functional  tests  conducted  by  Nissan  for 
the  antitheft  device  and  its  components. 

For  the  foregoing  reasons,  the  agency 
hereby  grants  in  full  Nissan's  petition 
for  exemption  for  the  line  from  the 
parts-marking  requirements  of  49  CFR 
Part  541. 

If  Nissan  decides  not  to  use  the 
exemption  for  this  line,  it  should 
formally  notify  the  agency.  If  such  a 
decision  is  made,  the  line  must  be  fully 
marked  according  to  the  requirements 
under  49  CFR  parts  541.5  and  541.6 
(marking  of  major  component  parts  and 
replacement  parts). 

NHTSA  notes  that  if  Nissan  wishes  in 
the  future  to  modify  the  device  on 
which  this  exemption  is  based,  the 
company  may  have  to  submit  a  petition 
to  modify  the  exemption.  Part  543.7(d) 
states  that  a  part  543  exemption  applies 
only  to  vehicles  that  belong  to  a  line 
exempted  under  this  part  and  equipped 
with  the  antitheft  device  on  which  the 
fine's  exemption  is  based.  Further, 
§  543.9(c)(2)  provides  for  the  submission 
of  petitions  "to  modify  an  exemption  to 
permit  the  use  of  an  antitheft  device 
similar  to  but  differing  from  the  one 
specified  in  that  exemption."  The 
agency  wishes  to  minimize  the 
administrative  burden  which 
§  543.9(c)(2)  could  place  on  exempted 
vehicle  manufacturers  and  itself. 

The  agency  did  not  intend  in  drafting 
Part  543  to  require  the  submission  of  a 
modification  petition  for  every  change 
to  the  components  or  design  of  an 
antitheft  device.  The  significance  of 
many  such  changes  could  be  de 
minimis.  Therefore.  NHTSA  suggests 
that  if  the  manufacturer  contemplates 
making  any  changes  the  effects  of  which 
might  be  characterized  as  de  minimis,  it 
should  consult  the  agency  before 
preparing  and  submitting  a  petition  to 
modify. 

Authority:  49  U.S.C.  33106;  delegation  of 
authority  at  49  CFR  1.50 

Issued  on:  )uly  22, 1995. 
Barry  Felrice. 

Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  95-19023  Filed  8-1-95;  8:45  amj 
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[Docket  No.  95-44;  Notice  2] 

Decision  That  Nonconforming  1989 
Honda  Civic  DX  Hatchbacit  Passenger 
Cars  Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administi-ation  (NHTSA).  DOT. 
ACTION:  Notice  of  decision  by  NHTSA 
that  nonconforming  1989  Honda  Civic 
DX  Hatchback  passenger  cars  are 
eligible  for  importation. 
SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1989  Honda 
Civic  DX  Hatchback  passenger  cars  not 
originally  manufactured  to  comply  with 
all  appUcable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  U.S.-certified  version  of  the  1989 
Honda  Civic  DX  Hatchback),  and  they 
are  capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATE:  This  decision  is  effective  as  of  the 
date  of  its  publication  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  CompUance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
appUcable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibiUty  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
pubUshes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportimity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
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NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

J.K.  Motors,  Inc.  of  Kingsville, 
Maryland  (Registered  Importer  R-90- 
006)  petitioned  NHTSA  to  decide 
whether  1989  Honda  Qvic  DX 
Hatchback  passenger  cars  are  eUgible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  May  30, 1995  (60  FR  28201)  to  afford 
an  opportunity  for  public  comment.  The 
reader  is  referred  to  that  notice  for  a 
thorough  description  of  the  petition.  No 
comments  were  received  in  response  to 
the  notice.  Based  on  its  review  of  the 
information  submitted  by  the  petitioner, 
NHTSA  has  decided  to  grant  the 
petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP-128  is  the 
vehicle  eligibility  number  assigned  to 
vehicles  admissible  imder  this  decision. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that  a 
1989  Honda  Civic  DX  Hatchback  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  substantially  similar 
to  a  1989  Honda  Qvic  DX  Hatchback 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States  and 
certified  under  49  U.S.C.  §  30115,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Authority:  49  U.S.C.  30141  (a)(1)(A)  and 
{b)(l);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  July  27, 1995. 
Maril3niiie  Jacobs, 

Director.  Office  of  Vehicle  Safety  Compliance. 
IFR  Doc.  95-19019  Filed  8-1-95;  8:45  am] 
■HJJNG  C006  401O-S9-M 


(Docket  No.  95-46;  Notice  2] 

Decision  That  Nonconforming  1972 
Through  1976  Bristol  VRT  Buses  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Notice  of  decision  by  NHTSA 
that  nonconforming  1972  through  1976 


Bristol  VRT  buses  are  efigible  for 

importation. 

SUMMARY:  This  notice  announces  the 

decision  by  NHTSA  that  1972  through 

1976  Bristol  VRT  buses  are  not 

originally  manufactured  to  comply  with 

all  applicable  Federal  motor  vehicle 

safety  standards  axe  eligible  for 

importation  into  the  United  States 

because  they  have  safety  featiues  that 

comply  with,  or  are  capable  of  being 

altered  to  comply  with,  all  such 

standards. 

DATE:  The  decision  is  effective  as  of  the 

date  of  its  pubUcation  in  the  Federal 

Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Entwistle,  Office  of  Vehicle 

Safety  Compliance,  NHTSA  (202-366- 

5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  imless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
§  30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards.  Where  there  is  no 
substantially  Similar  U.S. — certified 
motor  vehicle,  49  U.S.C.  30141(a)(1)(B) 
(formerly  section  108(c)(3)(A)(i)(Il)  of 
the  Act.  15  U.S.C.  1397(c)(3)(A)(i)(n)) 
permits  a  nonconforming  motor  vehicle 
to  be  admitted  into  the  United  States  if 
its  safety  features  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  applicable  Federal  motor  vehicle 
safety  standards  based  on  destructive 
test  data  or  such  other  evidence  as 
NHTSA  decides  to  be  adequate. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  efigible 


for  importation.  The  agency  then 
publishes  this  determination  in  the 
Federal  Register. 

Double  IDecker  Bus  Company  of 
Denver,  Colorado  (Registered  Importer 
No.  R-93-015)  petitioned  NHTSA  to 
decide  whether  1972  through  1976 
Bristol  VRT  buses  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  June  1. 1995  (60  FR  28648)  to  afford 
an  opportimity  for  public  comment.  The 
reader  is  referred  to  that  noUce  for  a 
thorough  description  of  the  petition.  No 
comments  were  received  in  response  to 
the  notice.  Based  on  its  review  of  the 
information  submitted  by  the  petitioner. 
NHTSA  has  decided  to  grant  the    - 
petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  determination  must 
indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  eligibility  nimiber  indicating 
that  the  vehicle  is  eligible  for  entry. 
VCP-10  is  the  vehicle  eligibility  number 
assigned  to  vehicles  admissible  imder 
this  determination. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that 
1972  through  1976  Bristol  VRT  buses 
are  eligible  for  importation  into  the 
United  States  because  they  have  safety 
features  that  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  applicable  Federal  motor  vehicle 
safety  standards. 

Authority:  49  U.S.C.  30141(a)(1)(B)  and 
(b)(1):  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  July  27, 1995. 
Marilynne  Jacobs, 

Director.  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  95-19020  Filed  8-1-95;  8:45  am) 
BILUNQ  COOE  4910-6»-M 


[Docket  No.  95-60;  Notice  1] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1994 
and  1995  BMW  7301  Passenger  Cars 
Are  Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1994  and 
1995  BMW  730i  passenger  cars  are 
eligible  for  importation: 

SUMMARY:  This  notice  annoimces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
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for  a  decision  that  1994  and  1995  BMW 
730i  passenger  cars  that  were  not 
originally  manufactiu^d  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacttuer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  September  1, 1995. 
ADDRESSES:  Comments  should  refer  to 
the  docket  niunber  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW.  Washington.  DC  20590.  [Docket 
hours  are  from  9:30  am  to  4  pm.) 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formeriy  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportimity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  die  Federal 
Rcwister. 

G&K  Automotive  Conversion,  Inc.  of 
Santa  Ana,  California  ("G&K") 


(Registered  Imported  90-007)  has 
petitioned  NHTSA  to  decide  whether 
1994  and  1995  BMW  730i  passenger 
cars  are  eligible  for  importation  into  the 
United  States.  The  vehicles  which  G&K 
believes  are  substantially  similar  are 
1994  and  1995  BMW  740i  passenger 
cars  that  were  manufactured  for 
importation  into,  and  sale  in.  the  United 
States  and  certified  by  their 
manufacturer,  Bayerische  Motoren- 
Werke,  A.G.,  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  1994  and  1995  BMW  730i 
passenger  cars  to  1994  and  1995  BMW 
740i  passenger  cars,  and  found  the 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  safety  standards. 

G&K  submitted  information  with  its 
petition  intended  to  demonstrate  that 
1994  and  1995  BMW  730i  passenger 
cars,  as  originally  manufactured, 
conform  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
tiieir  1994  and  1995  BMW  740i 
passenger  cars,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 

1994  and  1995  BMW  730i  passenger 
cars  are  identical  to  1994  and  1995 
BMW  740i  passenger  cars  with  respect 
to  compliance  with  Standard  Nos.  102 
Transmission  Shift  Lever  Sequence 

*  *  *,  103  Defrosting  and  Befogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems,  105  Hydraulic  Brake 
Systems,  106  Brake  Hoses,  107 
Reflecting  Surfaces,  109  New  Pneumatic 
Tires,  113  Hood  Latch  Systems,  116 
Brake  Fluid,  124  Accelerator  Control 
Systems,  201  Occupant  Protection  in 
Interior  Impact,  202  Head  Restraints, 
204  Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  209 
Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages,  211  Wheel  Nuts, 
Wheel  Discs  and  Hubcaps,  212 
Windshield  Retention,  216  Roof  Crush 
Resistance,  219  Windshield  Zone 
Intrusion,  and  302  Flammability  of 
Interior  Materials. 
Petitioner  also  contends  that  1994  and 

1995  BMW  730i  passenger  cars  are 
capable  of  being  readily  altered  to  meet 
the  following  standards,  in  the  manner 
indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)(  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  installation  of  the  appropriate 
symbol  on  the  seat  belt  warning  lamp; 
(c)  recalibration  of  the  speedometer/ 


odometer  from  kilometers  to  miles  per 
hour. 

Standard  No.  109  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  headlamp 
assemblies  and  front  sidemakers;  (b) 
installation  of  U.S.-model  taillamp 
assemblies  which  incorporate  rear 
sidemarkers;  (c)  installation  of  a  high 
mounted  stop  lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Recuview Mirror: 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model   ■ 
component. 

Standard  No.  1 14    Theft  Protection: 
installation  of  a  warning  buzzer 
microswitch  and  a  warning  buzzer  in 
the  steering  lock  assembly. 

Standard  No.  115     Vehicle 
Identification  Number:  installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118    Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208    Occupant  Crash 
Protection:  installation  of  a  seat  belt 
warning  buzzer.  The  petitioner  states 
that  in  conformity  with  the  standard, 
some  of  the  subject  vehicles 
manufactured  before  September  1993 
may  be  equipped  with  only  driver's  side 
air  bags  and  knee  bolsters,  but  that  all 
such  vehicles  manufactured  after 
September  1993  are  so  equipped  on 
both  the  driver's  and  the  passenger's 
side.  The  petitioner  also  states  that  the 
vehicles  are  equipped  with  Type  2  seat 
belts  in  the  front  and  rear  outboard 
seating  positions,  and  with  a  Type  1  seat 
beh  in  the  reeu-  center  seating  position. 

Standard  No.  214    Side  Impact 
Protection:  installation  of  reinforcing 
beams. 

Standard  No.  301    Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

Additionally,  the  petitioner  states  that 
the  bumpers  on  1994  and  1995  BMW 
730i  passenger  cars  must  be  reinforced 
to  comply  with  the  Bumper  Standard 
found  in  49  CFR  Part  581. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street,  S.W., 
Washington,  DC  20590.  It  is  requested 
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but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  piu^uant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1 .50  and  501 .8. 

Issued  on:  )uly  27, 1995. 
MarilyBne  Jacobs, 

DinctoT,  Office  of  Vehicle  Safety  Compliance. 
IFR  Doc.  95-19021  Filed  8-1-95;  8:45  am] 

aiuMQ  cooe  4*io-s»-M 


[Docket  No.  95-69:  Notice  1] 

Notic*  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1993 
Mercedes-Benz  600SL  and  1994  and 
1995  Mercedes-Benz  SL600  Passenger 
Cars  Are  Eligible  for  importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1993 
Mercedes-Benz  600SL  and  1994  and 
1995  Mercedes-Benz  SL600  passenger 
cars  are  eligible  for  importation. 

SUMMARY:  This  notice  annotmces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  1993  Mercedes-Benz 
600SL  and  1994  and  1995  Mercedes- 
Benz  SL600  passenger  cars  that  are  not 
originally  manufactiu-ed  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  September  1,  1995. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW,  Washington,  DC  20590.  (Docket 
hours  are  from  9:30  am  to  4  pm.) 
FOR  FURTHER  INFORMATION  CONTACT: 


George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  origindly  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactxued 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufactiu^rs  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportimity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

G&K  Automotive  Conversion,  Inc.  of 
Santa  Ana,  California  ("GatK") 
(Registered  Importer  90-007)  has 
petitioned  NHTSA  to  decide  whether 
1993  Mercedes-Benz  600SL  and  1994 
and  1995  Mercedes-Benz  SL600  (Model 
ID  129.076)  passenger  cars  are  eligible 
for  importation  into  the  United  States. 
The  vehicles  which  G&K  believes  are 
substantially  similar  are  the  1993 
Mercedes-Benz  600SL  and  1994  and 
1995  Mercedes-Benz  SL600  passenger 
cars  that  were  manufactured  for 
importation  into,  and  sale  in,  the  United 
States  and  certified  by  their 
manufacturer,  Daimler-Benz,  A.G.,  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1993 
Mercedes-Benz  600SL  and  1994  and 
1995  Mercedes-Benz  SL600  passenger 
cars  to  their  U.S.  certified  counterparts, 
and  foimd  the  vehicles  to  be 
substantially  similar  with  respect  to 


compliance  with  most  Federal  motor 
vehicle  safety  standards. 

G&K  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  1993  Mercedes-Benz 
600SL  and  1994  and  1995  Mercedes- 
Benz  SL600  passenger  cars,  as  originally 
manufactured,  conform  to  many  Fedend 
motor  vehicle  safety  standards  in  the 
same  manner  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1993  Mercedes-Benz 
600SL  and  1994  and  1995  Mercedes- 
Benz  SL600  passenger  cars  are  identical 
to  their  U.S.  certified  counterparts  with 
respect  to  compliance  with  Standards 
Nos.  102  Transmission  Shift  Lever 
Sequence  *  *  *.,  103  Defrosting  and 
Befogging  Systems,  104  Windshield 
Wiping  and  Washing  Systems,  105 
Hydmuhc  Brake  Systems,  106  Brake 
Hoses.  107  Reflecting  Surface.s  109  New 
Pneumatic  Tires,  113  Hood  Latch 
Systems,  116  Brake  Fluid,  124 
Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems,  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  211  Wheel  Nuts,  Wheel 
Discs  and  Hubcaps,  212  Windshiled 
Retention,  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 

Petitioner  also  contends  that  non-U.S. 
certified  1993  Mercedes-Benz  600SL 
and  1994  and  1995  Mercedes-Benz 
SL600  passenger  cars  are  capable  of 
being  readily  altered  to  meet  the 
following  standards,  in  the  manner 
indicated- 
Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  installation  of  the  appropriate 
symbol  on  the  seat  belt  warning  lamp; 
(c)  recalibraUon  of  the  speedometer/ 
odometer  fi-om  kilometers  to  miles  per 
hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  headlamp 
assembUes  and  front  sidemarkers;  (b) 
installation  of  U.S.-model  taillamp 
assemblies  which  incorporate  rear 
sidemarkers;  (c)  installation  of  a  high 
moimted  stop  lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview Mirror: 
replacement  of  the  passenger  side 
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rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer 
microswitch  and  a  warning  buzzer  in 
the  steering  lock  assembly. 

Standard  No.  115  Vehicle 
Identification  Number:  installation  of  a 
VIN  plate  that  can  be  read  fixtm  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  installation  of  a  seat  belt 
warning  buzzer.  The  petitioner  states 
that  in  conformity  with  the  standard, 
some  of  the  subject  vehicles 
manufactured  before  September  1993 
may  be  equipped  with  only  driver's  side 
air  bags  and  knee  bolsters,  but  that  all 
such  vehicles  manufactured  after 
September  1993  are  so  equipped  on 
both  the  driver's  and  the  passenger's 
side.  The  petitioner  also  states  that  the 
vehicles  are  equipped  with  Type  2  seat 
belts  in  both  front  outboard  seating 
positions. 

Standard  No.  214    Side  Impact 
Protection:  installation  of  reinforcing 
beams. 

Standard  No.  301    Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

Additionally,  the  petitioner  states  that 
the  bumpers  on  non-U.S.  certified  1993 
Mercedes-Benz  600SL  and  1994  and 
1995  Mercedes-Benz  SL600  passenger 
cars  must  be  reinforced  to  comply  with 
the  Bumper  Standard  found  in  49  CFR 
Part  581. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
.  docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
passible,  comments  filed  after  the 


closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  pubUshed  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  July  27, 1995. 
Marilyime  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  95-19022  Filed  8-1-95;  8:45  am] 

BILUNG  CODE  4910-69-M 


DEPARTMENT  OF  THE  TREASURY 

Performance  Review  Board 

AGENCY:  Department  of  the  Treasury. 
action:  Notice. 

SUMMARY:  This  notice  lists  the 
membership  to  the  Departmental 
Offices'  Performance  Review  Board 
(PRB)  and  supersedes  the  list  published 
in  59  FR  142  dated  July  26, 1994,  in 
accordance  with  5  U.S.C.  4314(c)(4). 
The  purpose  of  the  PRB  is  to  review  the 
performance  of  members  of  the  Senior 
Executive  Service  and  make 
recommendations  regarding 
performance  ratings,  performance 
awards,  and  other  personnel  actions. 

The  names  and  title  of  the  PRB 
members  are  as  follows: 
Joan  Affleck-Smith — Director,  Office  of 

Financial  Institutions  Policy 
John  J.  Auten — Directp^.  Office  of 

Financial  Analysis 
William  E.  Barreoa — Deputy  Assistant 

Secretary  (Trade  and  Investment 

Pohcy) 
Ralph  L.  Bayrer — Director,  Office  of 

Synthetic  Fuels 
Cynthia  Beerbower — Deputy  Assistant 

Secretary  (Tax  Policy) 
Darcy  E.  Bradbury — Deputy  Assistant 

Secretary  for  Federal  Finance 
Richard  S.  Camell — Assistant  Secretary 

(Financial  Institutions) 
Joyce  H.  Carrier — ^Deputy  Executive 

Secretary  (Public  Liaison) 
Mary  E.  Chaves — Director,  Office  of 

International  Debt  Policy 
Wushow  Chou — ^Deputy  Assistant 

Secretary  (Information  Systems) 
Anna  Dickey — Director,  Office  of 

Enforcement  Budget  Policy 
Lowell  Dworin — Director,  Office  of  Tax 

Analysis 
James  H.  Fall,  ID — Deputy  Assistant 

Secretary  (Developing  Nations) 
James  J.  Flyzik — Director,  Office  of 

Telecommimications  Management 


Jon  M.  Gaaserud — Director,  U.S.  Saudi 

Arabian  Joint  Commission  Program 

Office 
Geraldine  A.  Gerardi — Director  for 

Business  Taxation 
William  H.  Cillers— Director,  Office  of 

Management  Advisory  Services 
Robert  F.  Gillingham — Deputy  Assistant 

Secretary  (Policy  Coordination) 
W.  Scott  Gould— Deputy  Assistant 

Secretary  Departmental  Finance  and 

Management 
John  D.  Hawke — Under  Secretary  for 

Domestic  Finance 
Edward  S.  Knight — General  Counsel 
David  Lipton — Deputy  Assistant 

Secretary  (Eastern  European  and 

Former  Soviet  Union  Policy) 
Joan  Logue-Kinder — Assistant  Secretary 

(Public  Affairs) 
Fe  Morales  Marks — ^Deputy  Assistant, 

Secretary  (Financial  Institutions 

Policy) 
George  Muiioz — Assistant  Secretary 

(Management  and  Chief  Financial 

Officer) 
Gerald  Murphy — Fiscal  Assistant 

Secretary 
Ronald  K.  Noble — Under  Secretary 

(Enforcement) 
Jill  K.  Ouseley — Director,  Office  of 

Market  Finance 
Linda  Robertson — Assistant  Secretary 

(Legislative  Affairs) 
Alex  Rodriguez — Deputy  Assistant 

Secretary  (Administration) 
Victor  Rojas — Deputy  Assistant 

Secretary  for  Legislative  Affairs 

(Banking  &  Finance) 
Leslie  Samuels — Assistant  Secretary 

(Tax  Policy) 
Howard  Schloss — Deputy  Assistant 

Secretary  for  Public  Affairs 
Charles  Schotta — Deputy  Assistant 

Sfecretary  (Middle  East  &  Energy 

Policy) 
G.  Dale  Seward — Director,  Automated 

Systems  Division 
Jeffrey  Shafer — Assistant  Secretary 

(International  Affairs) 
Sylvia  Mathews — Chief  of  Staff 
Jane  L.  Sullivan — Director,  Office  of 

Information  Resoiux:es  Management 
Lawrence  H.  Summers — Under 

Secretary  for  International  Affairs 
Mozelle  Thompson — Deputy  Assistant 

Secretary  (Government  Financial 

Pplicy) 
Edwin  A.  Verburg — Director,  Financial 

Services  Directorate 
Robert  Welch — Director,  Office  of 

Procurement 
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FOR  FURTHER  MFORMATION  CONTACT: 
Rosemary  Downing,  Executive 
Secretary,  PRB,  Room  1318,  Main 
Treasury  Building,  1500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220. 
Telephone:  (202)  622-1440.  This  notice 
does  not  meet  the  Department's  criteria 
for  significant  regulations. 
George  Mnnoz, 

Assistant  Secretary  ofthe-Treasuiy 

(Management). 

(FR  Doc.  95-18948  Filed  8-1-95;  8:45  am] 

MLUNQ  CODE  4«10-2S-Mfy 


Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Friday, 

August  4, 1995. 

PLACE:  2033  K  St.  N.W.,  Washington, 

D.C.  8th  Floor  Hearin&Room. 

STATUS:  Closed.  \ 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  95-19082  Filed  7-31-95;  11:07  am) 

BILUNQ  CODE  63S1-01-M 

COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Friday, 

August  18, 1995. 

PLACE:  2033  K  St.  NW.,  Washington,  DC 

8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.Webb,  202-254-6314. 

Teas  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  95-19084  Filed  7-31-95;  11:07  am] 

BILUNO  CODE  63$1-«1-M 

COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Friday, 

August  11, 1995. 

PLACE:  2033  K  St.  NW.,  Washington,  DC 

8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[PR  Doc.  95-19083  Filed  7-31-95;  11:07  am] 

BILUNQ  CODE  63S1-01-M 

COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Friday, 

August  25, 1995. 

puce:  2033  K  St.  NW.,  Washington.  DC 

8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  95-19085  Filed  7-31-95;  11:07  am] 

BILUNG  CODE  63S1-01-M 

FEDERAL  HOUSING  FINANCE  BOARD 

TIME  AND  date:  9  a.m.,  Wednesday, 
August  9, 1995. 

PLACE:  Board  Room  Second  Floor, 
Federal  Housing  Finance  Board,  1777  F 
Street,  NW.,  Washington,  DC  20006. 
STATUS:  Part  of  this  meeting  will  be 
closed  to  the  public.  The  rest  of  the 
meeting  will  be  open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 
PORTIONS  OPEN  TO  THE  PUBLIC:  The  Board 
will  consider  the  following: 

1.  Federal  Home  Loan  Bank  Resales  with 
Members. 

2.  Adoption  of  Final  Rule  Regarding 
Procedures  for  FHLBank  Access  to 
Nonpublic  Information  of  Federal  Financial 
Regulatory  Agencies. 

3.  Federal  Home  Loan  Bank  of  San 
Francisco's  Request  for  Additional  AHP 
Fimds  for  Neighborhood  Housing  Services. 

4.  FHLBank  I>iesidents'  Compensation 
Plan. 
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5.  Transfer  of  Membership  and  Sale  of 
Advances. 

6.  Membership. 

7.  Interpretation  of  Financial  Management 
Policy. 

8.  Federal  Home  Loan  Bank  of  Dallas' 
Special  Investment  Authority. 

PORTIONS  CLOSED  TO  THE  PUBLIC:  The 
Board  will  consider  the  following:  " 

1.  Federal  Home  Loan  Bank  of  IDallas: 
Affordable  Housing  Progrsim  Project,  Timica 
Courts,  L.P.,  Tunica,  Mississippi. 

2.  Ineligible  Use  of  AHP  Funds— Federal 
Home  Loan  Bank  of  New  York. 

The  above  matter  is  exempt  under 
section  552b(c)8  of  title  5  of  the  United 
States  Code. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Elaine  L.  Baker,  Secretary  to  the  Board, 

(202) 408-2837. 

Rita  I.  Fair, 

Managing  Director. 

[FR  Doc.  95-19069  Filed  7-28-95;  5:00  pm] 

BILUNO  CODE  672S-01-M 


FEDERAL  HOUSING  FINANCE  BOARD 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  60  FR  37499, 

July  20, 1995. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

THE  MEETING:  9:00  a.m.,  Thursday,  July 

27. 1995. 

CHANGE  IN  THE  MEETING:  The  following 

topic  was  added  to  the  agenda  during 

the  open  meeting. 

•  Revised  1995  Affordable  Housing 
Program  Priority  for  the  Federal  Home  Loan 
Bank  of  Atlanta. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Elaine  L.  Baker,  Executive  Secretary  to 

the  Board,  (202)  408-2837. 

Rita  L  Fair, 

Managing  Director. 

[FR  Doc.  95-19052  Filed  7-28-95;  5:00  pm] 

BiLUNG  CODE  672S-01-«t 


Wednesday 
August  2,  1995 


Part  II 


r      s       B 
3  s 


Department  of  the  Treasury 

Office  of  the  Comptroller  of  the  Currency 
12  CFR  Part  3 

Federal  Reserve  System 

12  CFR  Part  208 

Federal  Deposit  Insurance 
Corporation 

12  CFR  Part  325 

Risk-Based  Capital  Standards;  Interest 
Rate  Risic;  Final  Rule  and  Proposed  Rule 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12CFRPart3 
[Docket  No.  95-17] 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  208 
[Docket  No.  R-0802] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  325 
RIN  3064-AB22 

Risk-Based  Capital  Standards:  Interest 
Rate  Risk 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency  (OCC),  Treasury;  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board);  and  Federal  Deposit 
Insurance  Corporation  (FDIC). 
ACTION:  Final  rule. 

SUMMARY:  The  OCC,  the  Board,  and  the 
FDIC  (collectively  referred  to  as  the 
banking  agencies)  are  issuing  this  final 
rule  to  implement  the  portion  of  Section 
305  of  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(FDICIA)  that  requires  the  banking 
agencies  to  revise  their  risk-based 
capital  standards  to  ensure  that  those 
standards  take  adequate  accoimt  of 
interest  rate  risk.  This  final  rule  amends 
the  capital  standards  to  specify  that  the 
banking  agencies  will  include,  in  their 
evaluations  of  a  bank's  capital 
adequacy,  an  assessment  of  the 
exposiue  to  declines  in  the  economic 
value  of  the  bank's  capital  due  to 
changes  in  interest  rates.  '" 

Concurrent  with  the  pubUcation  of 
this  final  rule,  the  banking  agencies  are 
issuing  for  comment,  a  joint  policy 
statement  that  describes  the  process  the 
banking  agencies  will  use  to  measiu^ 
and  assess  the  exposure  of  a  bank's  net 
economic  value  to  changes  in  interest 
rates.  After  the  banking  agencies  and 
banking  industry  gain  sufficient 
experience  with  the  proposed 
measurement  process,  the  banking 
agencies  intend,  through  a  subsequent 
rulemaking  process,  to  issue  a  proposed 
rule  that  would  establish  an  explicit 
capital  charge  for  interest  rate  risk  that 
will  be  based  upon  the  level  of  a  bank's 
measured  interest  rate  risk  exposiu'e. 
EFFECTIVE  DATE:  September  1,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 

OCC:  Christina  Benson,  Capital 
Markets  SpeciaUst,  or  Lisa  Lintecum, 


National  Bank  Examiner  (202/874- 
5070).  Office  of  the  Chief  National  Bank 
Examiner;  Michael  Carhill,  Financial 
Economist,  Risk  Analysis  Division  (202/ 
874-5700);  and  Ronald  Shimabukiut), 
Senior  Attorney,  Legislative  and 
Regulatory  Activities  Division  (202/ 
874-5090),  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street  SW., 
Washington,  DC  20219. 

Board  of  Governors:  James  Houpt, 
Assistant  Director  (202/452-3358), 
William  F.  Treacy,  Supervisory 
Financial  Analyst  (202/452-3859), 
Division  of  Banking  Supervision  and 
Regulation;  Gregory  Baer,  Managing 
Senior  Counsel  (202/452-3236),  Legal 
Division,  Board  of  Governors  of  the 
Federal  Reserve  System.  For  the  hearing 
impaired  only,  Telecommimication 
Device  for  the  Deaf  (TDD),  Dorothea 
Thompson  (202/452-3544),  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets  NW., 
Washington,  DC  20551. 

FDIC:  William  A.  Stark,  Assistant 
Director  (202/898-6972)  or  Phillip  J. 
Bond,  Senior  Capital  Markets  Speciahst 
(202/898-3519),  Division  of 
Supervision,  Federal  Deposit  Insxuance 
Corporation,  550  17th  Sti^et  NW., 
Washington,  DC  20429. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

Interest  rate  risk  is  the  exposiu'e  of  a 
bank's  current  and  future  earnings  and 
equity  capital  arising  ft-om  adverse 
movements  in  interest  rates.  This  risk 
results  fi-om  the  possibility  that  changes 
in  interest  rates  may  have  an  adverse 
impact  on  a  bank's  earnings  and  its 
underlying  economic  value.  Changes  in 
interest  rates  affect  a  bank's  earnings  by 
changing  its  net  interest  income  and  the 
level  of  other  interest-sensitive  income 
and  operating  expenses.  The  underlying 
economic  value  of  the  bank's  assets, 
liabilities,  and  off-balance  sheet  items 
also  are  affected  by  changes  in  interest 
rates.  These  changes  occur  because  the 
present  value  of  ftiture  cash  flows,  and 
in  some  cases  the  cash  flows 
themselves,  change  when  interest  rates 
change.  The  combined  effects  of  the 
changes  in  these  present  values  reflect 
the  change  in  the  imderlying  economic 
value  of  the  bank's  capital  as  well  as 
provide  an  indicator  of  the  expected 
change  in  the  bank's  future  earnings 
arising  from  the  change  in  interest  rates. 

Interest  rate  risk  is  inherent  in  the  role 
of  banks  as  financial  intermediaries. 
Interest  rate  risk,  however,  introduces 
volatility  to  bank  earnings  and  to  the 
economic  value  of  the  bank.  A  bank  that 
has  an  excessive  level  of  interest  rate 
risk  can  face  diminished  future 


earnings,  impaired  liquidity  and  capital 
positions,  and,  ultimately,  may 
jeopardize  its  solvency. 

Section  305  of  FDICIA,  Pub.  L.  102- 
242  (12  U.S.C.  1828  note),  requires  the 
banking  agencies  to  revise  their  risk- 
based  capital  guideUnes  to  take 
adequate  account  of  interest  rate  risk. 
Section  305  of  FDICLA  also  requires  the 
banking  agencies  to  publish  final 
implementing  regulations  by  June  19, 
1993,  and  to  establish  transition  rules  to 
facilitate  compliance  with  those 
regulations. 

The  banking  agencies  have  not  met 
the  June  19, 1993,  statutory  date  for 
pubhshing  a  final  rule  for  this  section  of 
FDICLA.  This  delay  reflects  the  difficult 
tradeoffs  the  banking  agencies  have 
faced  in  developing  and  implementing  a 
rule  that  provides  a  sufficiently  accurate 
basis  for  estimating  banks'  interest  rate 
risk  exposures  and  their  need  for 
capital,  yet  maintains  enough 
transparency  and  simplicity  to  allow 
bank  management  to  readily  determine 
their  regulatory  capital  requirements. 
The  banking  agencies  also  are  mindful 
of  the  need  to  avoid  unnecessary 
regulatory  burdens  associated  with  this 
rule,  consistent  with  Section  335  of  the 
Reigle  Commimity  Development  and 
Regulatory  Improvement  Act  of  1994, 
Pub.  L.  103-325  (12  U.S.C.  1828  note). 

n.  September  1993  Proposal 

A.  Proposal 

In  September  1993,  the  banking 
agencies  issued  a  proposed  rule  that 
solicited  comments  on  a  framework  for 
measuring  banks'  interest  rate  risk 
exposures  and  determining  the  amount 
of  capital  needed  by  a  bank  to  account 
for  interest  rate  risk.  See  58  FR  48206 
(September  14,  1993). 

The  framework  outlined  by  the 
banking  agencies  in  the  September  1993 
proposed  rule  incorporated  the  use  of  a 
three-level  measurement  process  to 
evaluate  banks'  interest  rate  risk 
exposures.  The  first  measure  was  a 
quantitative  screen,  based  on  existing 
Consolidated  Report  of  Condition  and 
Income  (Call  Report)  information,  that 
would  exempt  potential  low  risk  banks 
from  additional  reporting  requirements. 
The  exemption  screen  was  based  on  two 
criteria:  (1)  the  amoimt  of  a  bank's  off- 
balance  sheet  interest  rate  contracts  in 
relation  to  its  total  assets,  and  (2)  the 
relation  between  a  bank's  fixed-  and 
floating-rate  loans  and  securities  that 
mature  or  reprice  beyond  five  years  and 
its  total  capital. 

Banks  not  meeting  the  proposed 
exemption  test  would  have  been 
required  to  calculate  their  economic 
exposiue  by  either:  (1)  a  supervisory 
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model  that  measiued  the  change  in  the 
economic  value  of  the  bank  for  a 
specified  change  in  interest  rates;  or  (2) 
the  bank's  own  interest  rate  risk  model, 
provided  that  the  model  was  deemed 
adequate  by  examiners  for  the  natiue 
and  scope  of  the  bank's  activities  and 
that  it  measvued  the  bank's  economic 
exposure  using  the  interest  rate 
scenarios  specified  by  the  banking 
agencies. 

The  September  1993  proposed  rule 
also  sought  comment  on  two  alternative 
methods  for  determining  the  amount  of 
capital  a  bank  may  need  for  interest  rate 
risk.  Both  approaches  proposed  to  focus 
supervisory  attention  and  need  for 
capital  on  those  banks  whose  measiued 
exposure  exceeded  a  proposed 
supervisory  threshold  level.^  One 
method  (Minimum  Capital  Standard) 
proposed  to  estabUsh  an  expficit 
minimum  capital  standard  for  interest 
rate  risk.  This  approach  would  have 
relied  on  the  results  of  either  the 
supervisory  model  or  banks'  own 
models  and  would  have  required  banks 
to  have  capital  sufficient  to  cover  the 
amoimt  by  which  their  measured 
exposure  exceeded  a  supervisory 
threshold  level.  The  second  approach 
(Risk  Assessment)  proposed  to  use 
model  results  as  one  of  several  factors 
that  examiners  would  consider  when 
determining  a  bank's  capital  needs  for 
interest  rate  risk.  Under  this  approach, 
a  bank's  need  for  capital  would  be 
determined  on  a  case-by-case  basis  as 
part  of  each  banking  agency's 
examination  process.  In  determining  the 
need  for  capital,  examiners  would 
consider  the  quality  of  the  bank's 
interest  rate  risk  management,  internal 
controls  and  the  overall  financial 
condition  of  the  bank.  Banks  that  had 
measured  exposures  in  excess  of  the 
supervisory  threshold  and  weak  interest 
rate  risk  management  systems  would 
generally  be  required  to  hold  additional 
capital  for  interest  rate  risk. 

B.  Comments 

The  banking  agencies  collectively 
received  a  total  of  133  comments  on  the 
September  1993  proposed  rule.  The 
majority  of  commenters  were  banks. 
Thrifts,  trade  associations,  bank 
consultants,  other  government- 
sponsored  agencies  and  other  regulatore 
also  commented.  The  majority  of 
commenters  responded  favorably  to 
modifications  that  the  banking  agencies 
made  from  the  earher  advance  notice  of 
proposed  rulemaking  published  in  the 
Federal  Register  on  August  10. 1992. 


^  A  threshold  level  representing  a  decline  in 
economic  velue  equal  to  1.0  percent  of  assets  was 
proposed  by  the  banUng  agencies. 


See  57  FR  35507  (August  10, 1992).  In 
particular,  most  commenters  expressed 
strong  support  for  using  the  results  of 
banks'  own  interest  rate  risk  models  to 
determine  their  levels  of  exposure  and 
corresponding  need  for  capital. 
Commenters  noted  the  potential 
inaccuracies  of  standardized  regulatory 
models,  such  as  the  proposed 
supervisory  model,  as  one  reason  for 
allowing  the  use  of  internal  models. 
Internal  models,  they  believed,  would 
better  capture  the  unique  characteristics 
of  individual  bank  portfoUos.  Many 
conunenters  also  stated  that  permitting 
the  use  of  internal  models  would 
provide  banks  with  incentives  to 
improve  their  internal  risk  measurement 
systems. 

The  vast  majority  of  commenters  also 
urged  the  banking  agencies  to  adopt  a 
"Ftisk  Assessment"  approach  for 
determining  capital  adequacy.  Among 
the  reasons  cited  for  this  approach  were 
concerns  about  the  accuracy  of  the 
proposed  supervisory  model  and  the 
need  to  consider  quafitative  factors, 
such  as  the  quality  of  a  bank's  risk 
management  process  and  its  abiUty  to 
respond  to  changing  market  conditions, 
in  evaluating  capital.  Many  commenters 
beheved  that  by  considering  such 
factors,  the  banking  agencies  would 
reward  banks  that  have  superior  risk 
management  capabilities. 

Some  commenters  beUeved  that  the 
banking  agencies'  primary  focus  when 
evaluating  the  level  of  a  bank's  interest 
rate  risk  exposure  should  be  on  the 
exposure  of  the  bank's  near-term  (one- 
to  two-year)  reported  earnings,  rather 
than  on  its  exposure  to  economic  value. 
While  recognizing  the  importance  of 
understanding  the  degree  to  which  a 
bank's  reported  earnings  are  vulnerable 
to  changing  interest  rates,  the  banking 
agencies  have  concluded  that  the 
economic  value  perspective  more 
effectively  identifies  the  risks  that  the 
bank's  current  business  activities  pose 
to  its  financial  condition,  its  longer-term 
earnings  and  solvency,  and  hence  the 
adequacy  of  its  capital  levels.  Economic 
value  measures  the  effect  of  a  change  in 
interest  rates  on  the  value  of  all  future 
cash  flows  generated  by  a  bank's  current 
financial  instruments,  not  just  those  that 
affect  earnings  over  the  next  few  months 
or  quarters.  Indeed,  an  earnings  analysis 
provides  information  only  on  positions 
repricing  within  the  forecast  horizon, 
and  thus  would  not  take  account  of  the 
full  magnitude  of  risk.  As  a  result,  the 
effect  of  embedded  and  explicit  options 
can  be  significantly  understated  by  such 
an  analysis.  In  contrast,  an  economic 
value  perspective  captures  the  effect  of 
changing  interest  rates  for  all  time 
periods,  and  offers  a  superior  vehicle  for 


assessing  the  effect  of  those  rate  changes 
on  positions  that  have  option 
characteristics.  In  addition,  an  economic 
value  perspective  offers  important 
insights  into  the  effect  of  changing 
interest  rates  on  the  Uquidity  of  a  bank's 
assets. 

Many  commenters  also  raised 
common  concerns  about  various 
elements  of  the  measurement  process 
outlined  in  the  September  1993 
proposed  rule.  Most  commenters  believe 
that  the  proposed  treatment  of  non- 
maturity  deposits  imderstate  their 
effective  maturity.  Others  raised 
concerns  about  the  accuracy  of  the 
proposed  supervisory  model  and  the 
appropriateness  of  the  proposed 
exemption  test  criteria.  The 
measurement  system,  proposed  in 
today's  joint-policy  statement,  includes 
a  discussion  of  these  comments  and 
incorporates  a  number  of  changes  to  the 
September  1993  proposed  rule  in 
response  to  commenters'  concerns. 

in.  Final  Rule  and  Two-Step  Process 
for  Establishing  Minimum  Capital 
Standards 

After  careful  consideration  of  all  the 
comments,  the  banking  agencies  have 
decided  to  implement  minimum  capital 
standards  for  interest  rate  risk  exposures 
in  a  two-step  process. 

This  final  rule  implements  the  first 
step  of  that  process  by  revising  the 
capital  standards  of  the  banking 
agencies  to  explicitly  include  a  bank's 
exposure  to  declines  in  the  economic 
value  of  its  capital  due  to  changes  in 
interest  rates  as  a  factor  that  the  banking 
agencies  will  consider  in  evaluating  a 
bank's  capital  adequacy.^  This  final  rule 
does  not  codify  a  measurement 
framework  for  assessing  the  level  of  a 
bank's  interest  rate  risk  exposure.  The 
information  and  exposure  estimates 
collected  through  a  new  proposed 
supervisory  measurement  process, 
described  in  the  banking  agencies'  joint 
pohcy  statement  on  interest  rate  risk, 
would  be  one  quantitative  factor  used 
by  examiners  to  determine  the  adequacy 
of  an  individual  bank's  capital  for 
interest  rate  risk.  The  focus  of  that 
proposed  process  is  on  a  bank's 
economic  value  exposure.  Other 
quantitative  factors  that  examiners  will 
consider  include  the  bank's  historical 
financial  performance  and  its  earnings 
exposure  to  interest  rate  movements. 
Examiners  also  wiU  consider  quafitative 


2  The  exposure  of  a  bank's  economic  value  is 
generally  the  change  in  the  present  value  of  its 
assets,  less  the  change  in  the  present  value  of  it* 
liabilities,  plus  the  change  in  the  value  of  its 
interest  rate  off-balance-sheet  contracts.  It 
represents  the  change  in  the  underlying  economic 
value  of  the  bank's  capital 
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factois.  including  the  adequacy  of  the 
bank's  internal  interest  rate  risk 
management.  Consistent  with  each 
banking  agency's  safety  and  soundness 
guidelines,  the  banking  agencies  expect 
a  bank  to  properly  manage  all  of  its 
risks,  including  its  interest  rate  risk,  in 
a  manner  commensurate  with  its  risk 
profile.  Nothing  in  this  rule  is  intended 
to  diminish  the  importance  or  need  for 
a  bank  to  have  an  efiiective  risk 
man^ement  system. 

This  final  nue  represents  the  banking 
agencies'  adoption  of  the  Risk 
Assessment  approach  described  in  the 
September  1993  proposed  rule  with  the 
exception  that,  imlike  that  proposed 
rule,  this  final  rule  does  not  establish  an 
explicit  supervisory  threshold  that 
defines  whether  a  bank  had  an  above 
"normal"  level  of  interest  rate  risk 
exposure.  The  banking  agencies  have 
concluded  that  it  is  appropriate  to  first 
collect  industry  data  and  to  evaluate  the 
level  of  interest  rate  risk  exposure  in  the 
banking  industry  before  establishing  an 
explicit  supervisory  threshold  above 
which  capital  would  be  required.  It  is 
important  to  note,  however,  that  the 
banking  agencies  intend  for  this  case-by- 
case  approach  for  assessing  a  bank's 
capital  adequacy  for  interest  rate  risk  to 
be  a  transitional  arrangement. 

The  second  step  of  me  banJung 
agencies'  process  will  be  to  issue  a 
proposed  rule  that  would  establish  an 
explicit  minimum  capital  charge  for 
interest  rate  risk,  based  on  the  level  of 
bank's  measured  interest  rate  risk 
exposure.  The  banking  agencies 
anticipate  that  the  proposed  pohcy 
statement  on  the  supervisory  assessment 
of  interest  rate  risk  will  provide  the 
foundation  for  the  proposed  rule  that 
would  propose  the  establishment  of  an 
exphdt  minimum  capital  requirement. 
The  banking  agencies  will  implement 
this  second  step  at  some  future  date, 
through  a  siibsequent  and  separate 
proposed  rule  after  the  banking  agencies 
and  the  banking  industry  have  gained 
more  experience  with  the  proposed 
supervisory  measurement  and 
assessment  process. 

During  the  transitional  period  before 
the  second  rulemaking  process  is 
initiated,  the  banking  agencies  will 
work  with  the  industry  to  determine 
what,  if  any,  further  modifications  to  the 
proposed  measurement  process  are 
warranted.  Such  modifications  may 
include  further  refinements  to  the 
supervisory  model  and  to  other  criteria 
used  by  examiners  to  evaluate  the 
adequacy  of  banks'  internal  models.  The 
transition  period  also  allows  the 
banking  agencies  to  collect  and  monitor 
more  rigorous  and  consistent 
information  on  the  level  of  banks' 


interest  rate  risk  exposures.  This 
experience  and  information  will  assist 
the  banking  agencies  in  formulating  a 
proposed  rule  for  exphdt  rniniiniiin 
capital  standards  for  interest  rate  risk. 
Second  305(b)(2)  of  FDICIA  requires 
the  banking  agencies  to  discuss  the 
development  of  comparable  standards 
with  members  of  the  supervisory 
committee  of  the  Bank  for  International 
Settlements  (BIS).  The  Basle  Committee 
on  Banking  Supervision,  under  the 
auspices  of  the  BIS,  has  been  working 
on  ways  to  incorporate  interest  rate  risk 
into  the  Basle  Accord  on  risk-based 
capital  standards.  See  International 
Convergence  of  Capital  Measurement 
and  Capital  Standards  (July  1988).  The 
banking  agencies  are  participating 
actively  in  that  international  effort. 
However,  the  timing  of  any 
international  standard  for  monitoring 
and  assessing  capited  for  interest  rate 
risk  is  uncertain.  Given  the  importance 
of  interest  rate  risk  to  the  safety  and 
soundness  of  the  banking  industry  and 
the  mandate  of  section  305  of  FDICLA,  / 
the  banking  agencies  have  concluded      . 
that  they  should  not  delay  the 
implementation  of  this  rule  and 
measiu«ment  process  until  an 
international  stemdard  is  achieved.  The 
banking  agendes  will  continue  to  work 
vnth  international  organizations  to 
develop  consistent  international  capital 
standards.  At  the  time  that  an 
international  agreement  emerges  on 
either  a  measurement  system  or  explicit 
minimiun  capital  standard,  the  banking 
agendes  will  revisit  their  rules  in  light 
of  the  international  standard. 

IV.  Regulatory  Flexibility  Act  Statement 

Each  banking  agency  has  concluded 
after  reviewing  the  final  regiUations  that 
the  regulations,  if  adopted,  will  not 
impose  a  significant  economic  hardship 
on  small  institutions.  The  final  rules  do 
not  necessitate  the  development  of 
sophisticated  recordkeeping  or  reporting 
systems  by  small  institutions  nor  will 
small  institutions  need  to  seek  out  the 
expertise  of  spedalized  accountants, 
lawyers,  or  managers  in  order  to  comply 
with  the  regulation.  Each  banking 
agency  therefore  hereby  certifies 
pursuant  to  section  605b  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605b)  that  the  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  601  et  seq.). 

V.  Executive  Order  12866 

The  Comptroller  of  the  Currency  has 
determined  that  this  final  rule  is  not  a 
significant  regulatory  action  imder 
Executive  Order  12866. 


VI.  OCC  Response  to  Unfunded 
Mandates  Act  of  1995 

Section  202  of  the  Unfunded 
Mandates  Act  of  1995  (Unfunded 
Mandates  Act)  (signed  into  law  on 
March  22, 1995)  requires  that  an  agency 
prepare  a  budgetary  impact  statement 
before  promulgating  a  rule  that  includes 
a  Federal  mandate  that  may  result  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  milUon  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
Because  the  OCC  has  determined  that 
this  final  rule  will  not  result  in 
expenditiu«s  by  state,  local  and  tribal 
governments,  or  by  the  private  sector,  of 
more  than  $100  million  in  any  one  year, 
the  OCC  has  not  prepared  a  budgetary 
impact  statement  or  spedfically 
addressed  the  regulatory  alternatives 
considered.  As  discussed  in  the 
preamble,  this  final  rule  will  clarify  the 
authority  of  the  OCC  to  require 
additional  capital  for  any  significant 
exposure  to  declines  in  the  economic 
value  due  to  changes  in  interest  rates. 
Under  the  proposed  joint  policy 
statement,  the  supervisory  model  and 
internal  bank  models  will  serve  as 
supervisory  tools  to  assist  examiners  in 
assessing  capital  adequacy.  Any 
decision  to  require  additional  capital 
will  be  made  on  a  case-by-case  basis  as 
prescribed  under  the  current  capital 
procedures. 

List  of  Subjects 

OCC 
12CFRPart3 

Administrative  practice  and 
procedure,  Capital  risk,  National  banks. 
Reporting  and  recordkeeping 
requirements. 

Board 

12  CFR  Part  208 

Accounting,  Agriculture,  Banks, 
banking.  Confidential  business 
information,  Crime,  Federal  Reserve 
System,  Mortgages,  Reporting  and 
recordkeeping  requirements.  Securities. 

FDIC 

12  CFR  Part  325 

Bank  deposit  insurance.  Banks,, 
banking,  Capital  adequacy,  Reporting 
and  recordkeeping  requirements, 
Savings  assodations.  State  nonmember 
banks. 
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Comptroller  of  the  Currency 

12CFRCtiaptwl 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  part  3  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 

PART  3-MINIMUM  CAPITAL  RATIOS; 
ISSUANCE  OF  DIRECTIVES 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  93a,  161, 1818, 
1828(n),  1828  note,  1831n  note,  1835,  3907, 
and  3909. 

2.  Section  3.10  is  revised  to  read  as 
follows: 

13.10   Applicability. 

The  OCC  may  require  higher 
minimum  capital  ratios  for  an 
individual  bank  in  view  of  its 
circvunstances.  For  example,  higher 
capital  ratios  may  be  appropriate  for: 

(a)  A  newly  chartered  Dank; 

(b)  A  bank  receiving  special 
supervisory  attention; 

(c)  A  bank  that  has,  or  is  expected  to 
have,  losses  resulting  in  capital 
inadequacy; 

(d)  A  bank  vnih  significant  exposure 
due  to  the  risks  from  concentrations  of 
credit,  certain  risks  arising  from 
nontraditional  activities,  or 
management's  overall  inabiUty  to 
monitor  and  control  financial  and 
operating  risks  presented  by 
concentrations  of  credit  and 
nontraditional  activities; 

(e)  A  bank  with  significant  exposure 
to  declines  in  the  economic  value  of  its 
capital  due  to  changes  in  interest  rates; 

(f)  A  bank  with  significant  exposiure 
due  to  fiduciary  or  operational  risk; 

(g)  A  bank  exposea  to  a  high  degree 
of  asset  depreciation,  or  a  low  level  of 
liquid  assets  in  relation  to  short  term 
habilities; 

(h)  A  bank  exposed  to  a  high  volume 
or,  or  particularly  severe,  problem  loans; 

(i)  A  bank  that  is  growing  rapidly, 
either  internally  or  through  acquisitions; 
or 

(j)  A  bank  that  may  be  adversely 
affected  by  the  activities  or  condition  of 
its  holding  company,  affiUate(s),  or 
other  persons  or  institutions  including 
chain  banking  organizations,  with 
which  it  has  significant  business 
relationships. 

3.  In  appendix  A  to  part  3,  section  1, 
paragraph  (b)(1)  is  revised  to  read  as 
follows: 

Appendix  A  to  Part  3— Risk-Based 
Capital  Guidelines 


SecUon  1'  '  •  (b)  •  •  *  (1)  The  risk- 
based  capital  ratio  derived  from  these 
guidelines  is  an  important  factor  in  the  CXXl's 
evaluation  of  a  bank's  capital  adequacy. 
However,  since  this  measure  addresses  only 
credit  risk,  the  8%  minimum  redo  should  not 
be  viewed  as  the  level  to  be  targeted,  but 
rather  as  a  floor.  The  final  supervisory 
judgment  on  a  bank's  capital  adequacy  is 
based  on  an  individualized  assessment  of 
niunerous  factors,  including  those  listed  in 
12  CFR  3.10.  With  respect  to  the 
consideration  of  these  factors,  the  OCC  will 
give  particular  attention  to  any  bank  with 
significant  exposure  to  declines  in  the 
economic  value  of  its  capital  due  to  changes 
in  interest  rates.  As  a  result,  it  may  difier 
from  the  conclusion  drawn  from  an  isolated 
comparison  of  a  bank's  risk-based  capital 
ration  to  the  8%  minimum  specified  in  these 
guidelines.  In  addition  to  the  standards 
established  by  these  risk-based  capital 
guidelines,  all  national  banks  must  maintain 
a  minimum  capital-to-total  assets  ratio  in 
accordance  with  the  provisions  of  12  CFR 
parts. 


OflBce  of  the  Comptroller  of  the 
Currency 

Dated:  June  29. 1995. 
Eugene  A.  Ludwig. 

Comptroller  of  the  Currency. 

Federal  Reserve  Sjrstem 

12CFRCtMf>lM^II 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  part  208  of  chapter  n  of  tide 
12  of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below: 

PART  208— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  Part  208 
revised  to  read  as  follows: 

Authority:  12  U.S.C  36,  248(a),  248(c), 
321-338a.  37ld.  461,  481-486,  601,  611, 
1814,  1823(j).  1828)(o),  1831o,  1831p-l, 
3105,  3310,  3331-3351,  and  3906-3909;  15 
U.S.C  78b.  781(b),  781(g),  781(i).  78o-^(c)(5), 
78q.  78q-l,  and  78w;  31  U.S.C.  5318. 

2.  Appendix  A  to  part  208  is  amended 
by  revising  the  fifth  and  sixth 
paragraphs  imder  "/.  Overview"  to  read 
as  follows: 

Appendix  A  to  Part  1206— Capitai 
Adequacy  Guidelines  for  State  Member 
Banks:  Risl(-Based  Measure 

/.  Overview 

***** 

The  risk-based  capital  ratio  focuses 
principally  on  broad  categories^f  credit  risk, 
although  the  framework  for  assigning  assets 
and  ofT-balance-sheet  items  to  risk  categories 
does  incorporate  elements  of  transfer  risk,  as 


well  as  limited  instances  of  interest  rate  and 
market  risk.  The  framework  incorporates 
risks  arising  from  traditional  banking 
activities  as  well  as  risks  arising  from 
nontraditional  activities.  The  risk-based  ratio 
does  not,  however,  incorpK>rate  other  factors 
that  can  afiect  an  institution's  Rnancial 
condition.  These  factors  include  overall 
interest-rate  exposure;  liquidity,  funding  and 
market  risks;  the  quality  and  level  of 
earnings;  investment,  loan  portfolio,  and 
other  concentrations  of  credit;  certain  risks 
arising  from  nontraditional  activities;  the 
quality  of  loans  and  investments;  the 
effectiveness  of  loan  and  investment  policies; 
and  management's  overall  ability  to  monitor 
and  control  financial  and  operating  risks, 
including  the  risks  presented  by 
concentrations  of  credit  and  nontraditional 
activities. 

In  addition  to  evaluating  capital  ratios,  an 
overall  assessment  of  capital  adequacy  must 
take  account  of  those  factors,  including,  in 
particular,  the  level  and  severity  of  problem 
and  classified  assets  as  well  as  a  bank's 
exposure  to  declines  in  the  economic  value 
of  its  capital  due  to  changes  in  iiiterest  rates. 
For  this  reason,  the  final  supervisory 
judgment  on  a  bank's  capital  adequacy  may 
differ  significantly  fit>m  conclusions  that 
might  be  drawn  solely  from  the  level  of  its 
risk-based  capital  ratio. 
***** 

By  Order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System. 

Dated:  July  7, 1995. 
WUliam  W.  Wiles, 
Secretary  of  Board. 

Federal  Deposit  Insurance  Corporation 

12CFRChaptM-lll 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  part  325  of  chapter  III  of  tide 
12  of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below; 

PART  325— CAPITAL  MAINTENANCE 

1.  The  authority  citation  for  part  325 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1815(a),  1815(b), 
1816,  1818(a),  1818(b),  1818(c),  1818(t). 
1819(Tenth),  1828(c).  1828(d),  1828(i). 
1828(n),  1828(o),  18310.  3907.  3909,  4808; 
Pub.  L.  102-233. 105  Stat.  1761,  1789, 1790 
(12  U.S.C.  1831n  note);  Pub.  L.  102-242, 105 
Stat.  2236,  2355.  2386  (12  U.S.C  1828  note). 

2.  In  appendix  A  to  part  325.  the  fifth 
undesignated  paragraph  of  the 
introductory  text  is  revised  to  read  as 
follows: 

Appendix  A  to  Part  325— Statement  of 
Policy  on  Risk-Based  Capital 

***** 

The  risk-based  capital  ratio  focuses 
principally  on  broad  categories  of  credit  risk, 
however,  the  ratio  does  not  take  account  of 
many  other  factors  that  can  affect  a  bank's 
financial  condition.  These  factors  include 
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overall  interest  rate  risk  exposure,  liquidity, 
funding  and  market  risks;  the  quality  and 
level  of  earnings;  investment,  loan  portfolio, 
and  other  concentrations  of  credit  risk, 
certain  risks  arising  from  nontraditipnal 
activities;  the  quality  of  loans  and 
investments;  the  effectiveness  of  loan  and 
investment  policies;  and  management's 
overall  ability  to  monitor  and  control 
financial  and  operating  risks,  including  the 
risk  presented  by  concentrations  of  credit 
and  nontiaditional  activities.  In  addition  to 


evaluating  capital  ratios,  an  overall 
assessment  of  capital  adequacy  must  take 
account  of  each  of  these  other  factors, 
including,  in  particular,  the  level  and 
severity  of  problem  and  adversely  classified 
assets  as  well  as  a  bank's  interest  rate  risk  as 
measured  by  the  bank's  exposuire  to  declines 
in  the  economic  value  of  its  capital  due  to 
changes  in  interest  rates.  For  this  reason,  the 
final  supervisory  judgment  on  a  bank's 
capital  adequacy  may  differ  significantly 
from  the  conclusions  that  might  be  drawn 


solely  from  the  absolute  level  of  the  bank's 
risk-based  capital  ratio. 

By  order  of  the  Board  of  E)irectors. 

Dated  at  Washington,  D.C.  this  27th  day  of 
June,  1995. 

Federal  deposit  Insurance  Ckirporation. 

Jerry  L.  Langley, 

Executive  Secretary. 

(FR  Doc.  95-18098  Filed  8-1-95;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12CFRPart3 
[Docket  No.  95-17] 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  208 

[Docket  No.  R-0802] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  325 

Joint  Agency  Policy  Statement: 
Supervisory  Policy  Statement 
Concerning  a  Supervisory  Framework 
for  Measuring  and  Assessing  Banks' 
Interest  Rate  Risk  Exposure 

AGENCIES:  Office  of  the  CompU-oUer  of 
the  Currency  (OCC),  Treasury;  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board);  and  Federal  Deposit 
Insurance  Corporation  (FDIC). 
ACTION:  Policy  statement;  request  for 
comment. 

SUMMARY:  The  OCC,  the  Board,  and  the 
FDIC  (collectively,  "the  agencies")  seek 
comment  on  a  proposed  interagency 
Supervisory  PoUcy  to  establish  a 
tmifonn  supervisory  framework  for 
measuring  banks'  interest  rate  risk  (IRR) 
exposures.  The  proposed  poUcy 
establishes  a  framework  that  the 
agencies  would  use  to  measiu^  and 
monitor  the  level  of  IRR  at  individual 
banks.  The  measurement  process 
proposed  and  described  in  this  policy 
statement  is  intended  to  fadUtate  the 
agencies'  assessment  of  a  bank's  IRR 
exposiue  and  its  capital  adequacy.  The 
results  of  the  supervisory  and  internal 
models  would  be  one  factor  used  by  the 
agencies  in  their  assessments'  of  a 
bank's  capital  adequacy  for  IRR.  Other 
factors  that  the  agencies  will  consider 
include  the  quaUty  of  the  bank's  IRR 
risk  management  process,  the  overall 
financial  condition  of  the  bank,  and  the 
level  of  other  risks  at  the  bank  for  which 
capital  is  needed.  Pursuant  to  the  final 
rule  banks  may  be  required  to  hold 
additional  capital. 

The  proposed  supervisory  fiamework 
provides  measures  of  the  change  in  a 
bank's  economic  value  for  a  given 
change  in  interest  rates  using  a 
supervisory  model.  The  framework  also 
considers  the  results  of  a  bank's  internal 
model  resiUts  when  that  model  provides 
a  measure  of  the  change  in  a  bank's 
economic  value.  Banks  not  specifically 


exempted  from  detailed  IRR  reporting 
would  submit  new  IRR  Call  Report 
schedules  indicating  the  matimty, 
repricing,  or  price  sensitivity  of  dieir 
various  on-  and  off-balance  sheet 
instruments.  A  bank  also  would  have 
the  option  of  reporting  its  internal 
model  estimates  of  the  price  sensitivity 
of  its  major  portfolios  and  its  economic 
value. 

Concurrent  with  the  publication  of 
this  proposed  Supervisory  Policy 
statement,  the  agencies  have  issued  a 
final  rule  that  amends  their  capital 
guidelines  for  IRR.  Those  amendments 
indicate  that  the  agencies  will  consider 
in  their  evaluation  of  a  bank's  capital 
adequacy,  the  exposure  of  a  bank's 
capital  and  economic  value  to  changes 
in  interest  rates.  The  amendments  are  in 
response  to  section  305  of  the  FDIC 
Improvement  Act  of  1991  (FDICIA) 
which  requires  the  agencies  to  amend 
their  risk-based  capital  standards  to  take 
adequate  accoimt  of  interest  rate  risk. 

As  noted  in  the  discussion  of  the  final 
rule  on  IRR,  the  agencies  intend,  at  a 
subsequent  date,  to  incorporate  expUcit 
minimiun  requirements  for  IRR  into 
their  risk-based  capital  standards.  The 
agencies  anticipate  that  the 
measurement  framework  described  in 
this  proposed  poUcy,  will  be  the  basis 
for  such  a  capital  requirement.  Toward 
that  end,  the  agencies  intend  to  work 
with  the  industry  to  evaluate  the 
reliability  and  acctuacy  of  the  results 
from  the  supervisory  model  and  bank 
internal  models.  Any  explicit  minimum 
capital  charge  would  be  implemented 
through  the  agencies'  rulemaking 
process  and  would  provide  the 
opportimity  for  public  comment  before 
a  final  rule  is  adopted. 
DATES:  Comments  must  be  received  by 
October  2, 1995. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
any  or  all  of  the  agencies.  All  comments 
vtrill  be  shared  among  the  agencies. 

OCC:  Written  comments  should  be 
submitted  to  Docket  No.  95-17, 
Communications  Division,  Ninth  Floor, 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  S.W.. 
Washington,  D.C.  20219,  Attention: 
Karen  Carter.  Comments  will  be 
available  for  inspection  and 
photocopying  at  that  address. 

Board  of  Governors:  Comments, 
which  should  refer  to  E>ocket  No.  R- 
0802,  may  be  mailed  to  Mr.  William 
Wiles,  Secretary,  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20551.  Comments 
addressed  to  Mr.  Wiles  may  also  be 
delivered  to  the  Board's  mail  room 


between  8:45  a.m.  and  5:15  p.m.  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and 
control  room  are  accessible  from  the 
courtyard  entrance  on  20th  Street 
between  Constitution  Avenue  and  C 
Street,  N.W.  Comments  may  be 
inspected  in  Room  B-1122  between  9:00 
a.m.  and  5:00  p.m.,  except  as  provided 
in  261.8  of  the  Board's  "Rules  Regarding 
Availability  of  Information."  12  CFR 
261.8. 

FDIC:  Written  comments  should  be 
sent  to,  Jerry  L.  Langley,  Executive 
Secretary,  Attention:  Room  F-402, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Sti^et.  N.W.,  Washington,  D.C. 
20429.  Comments  may  be  hand- 
delivered  to  Room  F-402, 1776  F  Street 
N.W.,  Washington.  D.C.  20429,  on 
business  days  between  8:30  a.m.  and 
5:00  p.m.  [FAX  number  (202)  898-3838; 
Internet  address:  comments  @  fdic.gov]. 
Comments  vfill  be  available  for 
inspection  and  photocopying  in  Room 
7118,  550  17th  Sti^et,  N.W., 
Washington,  D.C.  20429,  between  9:00 
a.m.  and  4:30  p.m.  on  business  days. 
FOR  FURTHER  INFORMATION  CONTACT: 

OCC:  Christina  Benson,  Capital 
Markets  Specialist,  or  Lisa  Lintecum, 
National  Bank  Examiner  (202/874- 
5070),  Office  of  the  Chief  National  Bank 
Examiner;  Michael  Carhill,  Financial 
Economist,  Risk  Analysis  Division  (202/ 
874-5700);  and  Ronald  Shimabukiux), 
Senior  Attorney,  Bank  Operations  and 
Assets  Division  (202/874-^460),  Office 
of  the  Comptroller  of  the  Currency,  250 
E  Street,  S.W.,  Washington,  D.C.  20219. 

Board  of  Governors:  James  Houpt, 
Assistant  Director  (202/452-3358), 
WilUam  F.  Treacy,  Supervisory 
Financial  Analyst  (202/452-3859), 
Division  of  Banking  Supervision  and 
Regulation;  Gregory  Baer,  Managing 
Senior  Counsel  (202/452-3236),  Legal 
Division,  Board  of  Governors  of  the 
Federal  Reserve  System.  For  the  hearing 
impaired  only,  Telecommunication 
Device  for  the  Deaf  (TDD),  Dorothea 
Thompson  (202/452-3544),  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  and  C  Streets,  N.W., 
Washington,  D.C.  20551. 

FDIC:  WiUiam  A.  Stark,  Assistant 
Director  (202/898-6972)  or  Phillip  J. 
Bond,  Senior  Capital  Markets  SpeciaUst 
(202/898-3519),  Division  of 
Supervision,  Federal  Deposit  Insiu-ance 
Corporation,  550  17th  Street,  N.W., 
Washington,  D.C.  20429. 

SUPPLEMENTARY  INFORMATION: 

L  Introduction 

Interest  rate  risk  is  the  risk  that 
changes  in  market  interest  rates  will 
have  an  adverse  effect  on  a  bank's 
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earnings  and  its  underlying  economic 
value.  Changes  in  interest  rates  affect  a 
bank's  reported  earnings  by  changing  its 
net  interest  income  and  the  level  of 
other  interest-sensitive  income  and 
operating  expenses.  The  imderlying 
economic  value  of  the  bank's  assets, 
liabilities,  and  off-balance  sheet 
instruments  also  is  affected  by  changes 
in  interest  rates.  These  changes  occur 
because  the  present  value  of  future  cash 
flows  and  in  some  cases,  the  cash  flows 
themselves,  are  affected  when  interest 
rates  change.  The  combined  effects  of 
the  changes  in  these  present  values 
reflect  the  change  in  the  bank's 
underlying  economic  value. 

Interest  rate  risk  is  inherent  in  the  role 
of  banks  as  financial  intermediaries. 
However,  a  bank  that  has  an  excessive 
level  of  interest  rate  risk  can  face 
diminished  future  earnings,  impaired 
liquidity  and  capital  positions,  and, 
ultimately,  may  jeopardize  its  solvency. 

The  agencies  believe  that  safety  and 
soundness  requires  effective 
management  and  measurement  of 
interest  rate  risk,  and  each  agency  has 
provided  supervisory  guidance  to  banks 
and  examiners  on  this  subject.  In 
addition,  the  agencies  believe  that  a 
bank's  capital  adequacy  should  be 
assessed  in  the  context  of  the  risks  it 
faces,  including  interest  rate  risk. 
Section  305  of  FDICIA  Pub.  L.  102-242 
(12  U.S.C.  1828  note),  on  which  a  final 
rule  is  being  issued  at  the  same  time  as 
this  statement,  specifically  requires  the 
agencies  to  take  accoimt  of  interest  rate 
risk  in  assessing  capital  adequacy.  Both 
of  these  aspects  of  interest  rate  risk 
depend  on,  among  other  things,  a 
meaningful  measurement  of  the  bank's 
risk  exposiue. 

The  agencies  believe  that  a  bank 
should  have  an  IRR  measvuement 
system  that  is  commensurate  with  the 
nature  and  scope  of  its  IRR  exposures. 
Among  the  difficulties  in  performing  a 
supervisory  evaluation  of  interest  rate 
risk,  however,  is  that  measurement 
systems  and  management  philosophies 
can  differ  significantly  fit>m  one  bank  to 
another.  As  a  result,  although  two  banks 
may  each  be  well-managed,  their 
measiued  exposure  may  not  be  directly 
comparable.  This  difficulty  has  been 
magnified  by  the  rapid  pace  of  change 
in  financial  markets  and  instruments 
themselves. 

In  implementing  Section  305  of 
FDIQA,  and  in  li^t  of  the  rapid 
evolution  in  financial  instnunents  and 
practices,  the  agencies  believe  there  is  a 
need  for  a  more  formal  supervisory 
assessment  of  banks'  interest  rate  risk 
exposures.  To  support  that  effort,  the 
agencies  propose  a  measurement 
framework  that  includes  a  supervisory 


measurement  system  ("supervisory 
model")  that  will,  on  a  standardized 
basis,  measure  the  risk  of  all  banks  not 
exempted  from  reporting  additional 
information  on  their  IRR  exposures.  In 
addition,  banks  will  be  encouraged  to 
report,  through  a  voluntary  and 
confidential  supplemental  Call  Report 
schedule,  the  results  of  their  internal 
IRR  measurement  systems.  These 
measured  results  would  then  serve  as  an 
additional  source  of  information  for  an 
examiner's  assessment  of  the  bank's  risk 
management  and  capital  adequacy.  The 
results  also  would  provide  information 
on  industry  trends  and  patterns  that  will 
better  inform  both  present  and  future 
supervisory  efforts  related  to  interest 
rate  risk. 

The  measurement  fi^mework 
described  in  this  policy  statement 
focuses  on  the  exposure  to  a  bank's 
imderlying  economic  value  from 
movements  in  market  interest  rates.  The 
exposure  to  a  bank's  economic  value,  as 
used  in  this  policy  statement,  is  defined 
as  the  change  in  the  present  value  of  its 
assets,  minus  the  change  in  the  present 
value  of  its  liabilities,  plus  the  change 
in  the  present  value  of  its  off-balance 
sheet  interest-rate  positions.  The 
agencies  haven  chosen  this  focus 
because  they  believe  that  changes  in  a 
bank's  economic  value  best  reflect  the 
potential  impact  of  embedded  options 
and  the  potential  exposure  that  the 
bank's  current  business  activities  pose 
to  the  bank's  futiu«  earnings  stream,  and 
hence,  its  ability  to  sustain  adequate 
capital  levels.  Chemges  in  economic 
value  measure  the  effect  that  a  change 
in  interest  rates  will  have  on  the  value 
of  all  of  the  future  cash  flows  generated 
by  a  bank's  current  financial  positions, 
not  just  those  cash  flows  which  affect 
earnings  over  the  few  months  or 
quarters.  Thus,  changes  in  economic 
value  provide  a  more  comprehensive 
measure  of  risk  than  measures  which 
focus  solely  on  the  exposiure  to  a  bank's 
near-term  earnings.  It  is  for  this  reason 
that  the  agencies  have  amended  their 
capital  standards  to  identify  exphcitly  a 
bank's  exposiue  to  declines  in  economic 
value  from  changes  in  interest  rates  as 
an  important  factor  to  consider  in 
evaluating  a  bank's  capital  adequacy. 

•II.  Summary  of  Approach 

In  assessing  the  sensitivity  of  a  bank's 
economic  value  to  changes  in  interest 
rates,  the  agencies  are  proposing  to  use 
the  results  of  a  supervisory  model  and, 
for  those  electing  to  provide  such 
analysis,  the  results  of  banks'  own 
internal  models.  These  assessments  will 
rely  on  data  reported  in  regulatory  Call 
Reports.  Recognizing  that  the  biuden  for 
reporting  IRR  exposures  would  fall  most 


heavily  on  smaller  organizations  with 
hmited  resources,  the  policy  statement 
makes  provisions  for  smaller,  well- 
managed  institutions  that  are  less  likely 
to  be  significantly  exposed  to  IRR  to  be 
exempt  from  additional  reporting.  As 
described  in  further  detail  in  the  policy 
statement,  the  agencies  propose  that 
banks  with  (i)  assets  under  $300 
million,  (ii)  composite  supervisory 
CAMEL  ratings  of  1  or  2  and.  (iii) 
moderate  or  low  holdings  of  assets  with 
intermediate  and  long  term  maturity  or 
repricing  characteristics,  be  exempted 
from  expanded  reporting  requirements 
for  IRR. 

Banks  that  are  not  specifically 
exempted  by  the  proposed  policy 
statement  will  submit  additional  Call 
Report  information  on  the  repricing  and 
maturity  of  their  portfolios.  The 
proposed  supervisory  model  applies  a 
series  of  IRR  risk- weights  to  a  bank's 
reported  repricing  and  maturity 
balances.  These  weights  estimate  the 
price  sensitivity  of  a  bank's  reported 
balances  to  a  200  basis  point  increase 
and  decrease  in  interest  rates.  The 
summation  of  these  balances,  along  with 
certain  price  sensitivity  information  that 
a  bank  may  be  required  to  self-report, 
results  in  a  net  risk-weighted  exposure 
for  the  bank.  That  exposure  represents 
the  estimated  change  in  the  bank's 
economic  value  to  the  specified  rate 
change. 

The  proposed  supervisory  model 
represents  a  refinement  of  the  model 
presented  in  the  September  1993  notice 
of  proposed  rulemaking  (September 
NPR)  [58  PR  48206,  September  14. 
1993).  The  September  NPR  solicited 
comments  on  a  framework  for 
measuring  banks'  exposure  to  IRR  for 
capital  purposes  pursuant  to  Section 
305  of  FDICIA.  The  final  rule  for  Section 
305  does  not  incorporate  an  explicit 
measurement  framework  for  IRR  into 
the  agencies'  risk-based  capital 
standards.  The  agencies  have  concluded 
that  it  is  appropriate  to  first  collect 
industry  data  and  evaluate  the 
performance  of  the  measurement 
framework  before  explicitly 
incorporating  the  results  of  that 
fiamework  into  their  risk-based  capital 
standards.  The  data  collected  by  the 
agencies  will  assist  currbut  supervisory 
efforts  and  will  facilitate  the 
development  of  a  measurement 
framework  that  could  be  expli.::itly 
incorporated  into  capital  standards  in 
the  futiu«.  This  proposed  policy 
statement  would  implement  that 
supervisory  measurement  framework. 
The  proposed  framework  is  broadly 
consistent  with  the  one  discussed  in  the 
September  NPR.  The  agencies,  however, 
have  made  several  refinements  to  the 


supervisory  model  to  improve  its 
acciiracy  while  still  endeavoring  to  limit 
the  burden  of  the  expanded  reporting 
and  maintain  model  transparency.  The 
refinements  to  the  September  NPR 
model  include: 

(1)  Separate  risk-weights  and  reporting  for 
residential  adjustable-rate  mortgages; 

(2)  Separate  risk-weights  and  reporting  for 
residential  fixed-rate  mortgages  and  all  other 
amortizing  assets; 

(3)  Self-reporting  by  banks  of  price 
sensitivities  of  instruments  with  ccnnplex 
and/or  non-standardized  cash  flow 
characteristics  such  as  structured  notes, 
collateralized  mortgage  obligations  (CMOs), 
and  mortgage  servicing  rights; 

(4)  Supplemental  reporting  for  banks  with 
concentrations  in  adjustable-  and  fixed-rate 
mortgage  loans. 

(5)  Greater  flexibility  in  reporting  deposits 
without  stated  maturity  or  repricing  dates; 

(6)  Sefiarate  reporting  and  treatment  in  the 
basehne  schedule  for  residential  mortgage 
loans  which  are  held  by  the  bank  for  sale  and 
delivery  to  a  secondary  market  participant 
under  terms  of  a  binding  commitment. 

A  summary  of  the  public  comments 
and  agency  analysis  that  led  to  these 
refinements  are  included  in  section  IV 
of  this  doomient  and  the  refinements 
themselves  are  described  in  detail  in  the 
policy  statement  and  accompanying 
reporting  instructions. 

For  a  bank  choosing  also  to  report  the 
results  of  its  internal  IRR  model,  the 
agencies  are  proposing  to  collect  the 
dollar  change  in  value  of  the  bank's 
major  portfolios  and  the  net  change  in 
the  bank's  economic  value  using  the 
same  rate  scenario  incorporated  in  the 
supervisory  model.  To  the  extent 
specific  details  concerning  a  bank's 
financial  instruments  are  incorporated 
in  an  internal  model  with  adequate 
integrity  and  reasonable  assumptions, 
those  results  should  provide  the 
agencies  with  an  improved 
imderstanding  of  a  bank's  IRR  profile. 
For  a  bank  reporting  internal  model 
results,  an  examiner  would  have  the 
benefit  of  weighing  the  results  of  both 
measures  in  assessing  a  bank's  overall 
IRR  exposure  for  capital  adequacy 
purposes.  Moreover,  comparisons 
between  the  results  of  the  supervisory 
model  and  internal  models  are  expected 
to  aid  the  agencies  in  determining  what, 
if  any,  refinements  should  be  made  to 
the  proposed  measiu«ment  framework 
before  incorporating  it  into  a  minimum 
capital  charge  for  IRR. 

m.  CDFI  Section  335  Considerations 

On  September  23, 1994  the  Reigle 
Commiuiity  Development  and 
Regulatory  Improvement  Act  of  1994 
("CDFI")  (Pub.  L.  103-325)  was  enacted. 
Section  335  of  CDFI  amended  section 
305  of  FDICIA  by  instructing  the 


agencies  to  be  sure  that  steps  taken  to 
implement  Section  305  "take  into 
account  the  size  and  activities  of  the 
institutions  and  do  not  cause  imdue 
reporting  burdens."  The  agencies 
believe  that  the  Congressional  mandate 
to  avoid  undue  reporting  burdens  is  also 
applicable  and  desirable  for  piuposes  of 
implementing  the  proposed  policy 
statement.  Consequently,  as  already 
noted,  the  agencies  have  formulated  a 
reporting  exemption  test  that  takes  into 
accoimt  the  size  and  activities  of  an 
institution.  In  addition,  the  reporting 
requirements  for  the  supervisory  model 
also  considers  the  nature  and  scope  of 
a  bank's  activities.  Banks  holding 
certain  types  of  financial  instruments 
that  often  have  complex  or 
nonstandardized  cash  flow 
characteristics  will  be  expected  to  have 
the  ability  to  calculate  on  their  own,  or 
obtain  frt)m  reliable  sources,  estimates 
of  those  instruments'  market  value 
sensitivity.  Banks  with  holdings  of 
fixed-  and  adjustable-rate  residential 
mortgage  loans  and  securities  that 
exceed  certain  levels  would  be  required 
to  report  additional  information  on 
those  portfoUos  to  better  assess  the 
embedded  option  risks  associated  with 
those  products. 

IV.  September  1993  Notice  of  Proposed 
Rulemaking 

A.  Description  of  September  NPR 

In  September  1993,  the  Banking 
Agencies  issued  a  notice  of  proposed 
rulemaking  (September  NPR)  [58  FR 
48206,  September  14.  1993]  that 
sohcited  comments  on  a  framework  for 
measuring  a  bank's  IRR  exposure  and 
determining  the  amount  of  capital  the 
bank  needed  for  IRR. 

The  framework  outlined  in  the 
September  NPR  incorporated  the  use  of 
a  three-level  measurement  process  to 
evaluate  banks'  IRR  exposures.  The  first 
measure  was  a  quantitative  screen, 
based  on  existing  Call  Report 
information,  that  exempted  potential 
low  risk  banks  from  additional  reporting 
requirements.  The  exemption  screen 
used  two  criteria:  (1)  The  amount  of  a 
bank's  off-balance-sheet  interest  rate 
contracts  in  relation  to  its  total  assets; 
and  (2)  the  relation  between  a  bank's 
fixed-  and  floating-rate  loans  and 
securities  that  mature  or  reprice  beyond 
five  years  and  its  total  capital. 

Baoiks  not  meeting  the  proposed 
exeiftption  test  were  required  to 
calculate  thefr  economic  exposure  by 
either:  (1)  A  supervisory  model  that 
measured  the  change  in  the  economic 
vsilue  of  bank  for  a  specified  change  in 
interest  rates;  or  (2)  the  bank's  own  IRR 
model,  provided  that  the  model  was 


deemed  adequate  by  examiners  for  the 
nature  and  scope  of  the  bank's  activities 
and  that  it  measured  the  bank's 
economic  exposure  using  the  interest 
rate  scenarios  specified  by  the  agencies. 

B.  Comments  on  the  September  NPR 
Measurement  Framework 

The  agencies  collectively  received  a 
total  of  133  conunents  on  the  September 
NPR.  The  majority  of  commenters  were 
banks.  Thrift,  trade  associations,  bank 
consultants,  and  other  government- 
sponsored  agencies  and  regulators  also 
commented.  The  majority  of 
commenters  responded  favorably  to 
modifications  that  the  agencies  made 
from  an  earlier,  advanced  notice  of 
proposed  rulemaking  (ANPR)  [57  FR 
35507,  August  10, 1992].  In  particular, 
most  commenters  expressed  strong 
support  for  using  the  results  of  a  bank's 
own  IRR  model  to  determine  its  level  of 
exposure  and  corresponding  need  for 
capital.  Commenters  noted  the  potential 
inaccuracies  of  standardized  regulatory 
models  as  one  reason  for  allowing  the 
use  of  internal  models.  Internal  models, 
they  believed,  would  better  capture  the 
unique  characteristics  of  individual 
bank  portfolios.  Many  commenters  also 
stated  that  permitting  the  use  of  internal 
models  would  provide  banks  with 
incentives  to  improve  their  internal  risk 
measurement  systems. 

Many  commenters  raised  concerns 
about  various  elements  of  the 
measurement  framework  outhned  in  the 
September  NPR.  Most  commenters 
believed  that  the  proposed  treatment  of 
non-maturity  deposits  understated  their 
effective  maturity.  Others  questioned 
the  accuracy  of  the  proposed 
supervisory  model  and  the 
appropriateness  of  the  proposed 
exemption  test  criteria. 

C.  Agencies'  Responses  to  Comments 

The  agencies  have  carefully 
considered  the  concerns  raised  by 
commenters  regarding  the  structure  and 
elements  of  the  proposed  measurement 
framework  and  the  accuracy  of  the 
proposed  supervisory  model.  Although 
the  agencies  have  decided  to  retain 
many  of  the  principles  and  structures 
outlfried  in  the  September  NPR 
framework,  the  agencies  are  also 
proposing  several  modifications  and 
refinements  to  that  framework.  These 
modifications  include  changes  to  the 
proposed  exemption  criteria,  the 
structure  of  the  supervisory  model,  and 
the  treatment  of  certain  types  of  assets 
and  non-maturity  deposits.  These 
modifications  are  discussed  in  greater 
detail  in  the  sections  that  follow. 
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1,  Exemption  Criteria 

The  September  h4PR  included  criteria 
that  would  exempt  a  bank  from 
additional  measurement  and  reporting 
requirements.  The  proposal  set  forth  tixe 
following  two  criteria  that  a  bank  would 
have  to  meet  to  qualify  for  an 
exemption: 

(1)  The  total  notional  principal 
amoimt  of  all  of  the  bank's  off-bal£uice- 
sheet  interest  rate  contracts  must  not 
exceed  10  percent  of  its  assets;  and 

(2)  15  percent  of  the  simi  of  the  bank's 
fixed-  and  floating-rate  loans  and 
securities  that  mature  or  reprice  beyond 
5  years  must  be  less  than  30  percent  of 
its  total  capital. 

There  was  general  support  among 
commenters  for  some  type  of 
exemption.  The  majority  of  commenters 
addressing  this  issue,  however,  voiced 
concerns  with  the  proposed  test.  Many 
commenters  believed  that  a  10  percent 
threshold  for  off-balance  sheet  contracts 
would  discourage  the  use  of  such 
instruments  in  managing  and  reducing 
IRR  exposures.  Commenters  also 
expressed  concerns  that  the  maturity 
test,  incorporated  in  the  second 
criterion,  used  contractual  maturities, 
rather  than  expected  average  lives  and 
would  overstate  the  risk  associated  with 
amortizing  loans  and  securities,  such  as 
mortgage-related  products.  Several 
commenters  suggested  modifying  the 
criterion  to  use  bank  management's 
estimates  of  average  lives,  rather  than 
contractual  maturities. 

Several  commenters  questioned 
whether  the  proposed  exemption 
criteria  provided  sufficient  safeguards 
against  exempting  banks  that  may  pose 
significant  risks  to  the  Bank  Insurance 
Fund  due  to  their  potential  IRR 
exposures.  A  few  commenters  noted  the 
potential  for  material  intermediate-term 
maturity  (e.g.,  1-  to  5-years)  mismatches. 
A  minority  of  conunenters  question  the 
need  for,  or  efficacy  of,  any  exemption 
test. 

The  agencies  continue  to  believe  that 
an  exemption  is  desirable  and  that 
section  335  of  CDFI  Bill  reinforces  the 
need  to  consider  ways  of  minimizing 
burdens  associated  with  this  policy 
statement.  The  agencies  also  believe  that 
there  is  a  need  to  ensure  sufficient 
safeguards  against  exempting  banks  that 
may  pose  significant  systemic  risks  or 
costs  to  the  Bank  Insurance  Fund. 
Consequently,  the  agencies  propose  to 
modify  the  exemption  test  to  focus  on 
three  considerations:  the  size  of  the 
bank;  the  quality  of  its  overall  condition 
and  management,  as  measured  by  its 
composite  CAMEL  rating;  and  the  level 
of  its  potential  repricing  exposure  as 
measured  by  its  intermediate  and 


longer-term  assets.  Specifically,  to  be 
exempted,  a  bank  would  have  to  meet 
the  all  of  the  following  three  conditions: 

(1)  The  bank  must  have  total  assets  of 
less  than  $300  million;  and 

(2)  Have  a  "1"  or  "2"  composite 
CAMEL '  rating  from  its  primary 
supervisor;  smd 

(3)  The  sum  of: 

(a)  30  percent  of  its  loans  and 
securities  with  contractual  maturity  or 
repricing  dates  between  one  and  five 
years,  and 

(b)  100  percent  of  its  loans  and 
seciuities  with  contractual  maturity  or 
repricing  dates  beyond  five  years  must 
be  less  than  30  percent  of  the  bank's 
total  assets. 

Banks  that  meet  this  proposed 
exemption  test  could  elect  to  submit  the 
proposed  IRR  Call  Report  schedules  on 
a  voluntary  basis.  The  agencies 
encourage  such  voluntary  reporting. 

The  exemption  test  does  not  alleviate 
the  need  for  an  exempted  bank  to 
employ  sound  IRR  measurement  and 
management  practices  and  to  have 
sufficient  capital  for  its  risk  exposure. 
Exempted  banks  will  continue  to  be 
subject  to  safety  and  soundness  IRR 
examinations  that  the  agencies  may 
conduct.  As  a  result  of  such 
examinations,  a  bank  that  is  exempt 
from  this  policy  statement  may  be 
directed  by  their  primary  supervisor  to 
improve  its  IRR  measiu^ment  and 
management  practices,  or  to  hold 
additional  capital  for  IRR.  In  addition, 
the  agencies  would  retain  the  right  to 
require  any  bank  to  comply  with  the 
provisions  of  this  policy  statement  and 
any  subsequent  rulemakings  regarding 
IRR. 

2.  Interest  Rate  Scenarios 

The  September  NPR  outlined  a 
number  of  factors  that  should  be 
considered  in  selecting  an  appropriate 
interest  scenario  for  measuring  banks' 
IRR  exposures  and  evaluating  capital 
adeouacy.  These  factors  included: 

(1)  The  time  horizon  over  which 
banks  and  supervisors  could  reasonably 
be  expected  to  identify  risk  and 
implement  mitigating  responses; 

(2)  The  likelihood  of  occurrence,  as 
reflected  by  historical  rate  volatility; 
and 


'  CAMEL  refers  to  the  Uniform  Financial 
Institution's  Rating  System  that  the  agencies  have 
adopted.  Each  bank  is  assigned  a  unifonn 
composite  rating  based  on  an  evaluation  of 
pertinent  financial  and  operational  standards,  % 
criteria  and  principles.  This  overall  rating  is 
expressed  through  use  of  a  numerical  scale  of  "1" 
through  "5"  with  "1"  indicating  the  highest  rating 
and  "5"  the  lowest.  The  composite  rating  assess  five 
key  performance  dimensions  that  are  commonly 
identified  by  the  acronym  "CAMEL":  Capital 
adequacy.  Asset  quality.  Management,  Earnings  and 
Liquidity. 


(3)  The  appropriate  historical  sample 
period  used  to  determine  the  likelihood 
of  a  given  rate  movement. 

The  agencies  sought  comment  on 
several  alternative  methodologies  for 
developing  appropriate  interest  rate 
scenarios,  including  both  parallel  and 
non-parallel  changes  in  interest  rates. 
Among  the  non-parallel  methods,  the 
interest  rate  scenario  could  be  based 
upon  observed  nominal  changes  in 
interest  rates,  or  upon  observed 
proportional  changes  in  interest  rates. 
As  an  alternative,  the  agencies  also 
sought  comment  on  using  a  simple 
parallel  shift  in  interest  rates  across  the 
entire  maturity  spectrum  ("parallel  rate 
shocks"). 

The  agencies  received  a  range  of 
comments  on  the  selection  and 
determination  of  the  appropriate 
interest  rate  scenarios.  Commenters 
were  divided  on  whether  a  short  or  long 
historical  sample  was  most  appropriate 
for  determining  the  potential  range  of 
interest  rate  movements.  Those  favoring 
a  shorter  sample  period  believed  such  a 
period  best  reflected  current  and  Likely 
probabilities  of  rate  changes.  Others 
favored  a  longer  sample  period, 
primarily  to  minimize  the  impact  of  any 
one  rate  cycle.  Opinions  were  also 
divided  on  whether  a  monthly, 
quarterly,  or  annual  time  horizon  was 
most  appropriate  for  analyzing  potential 
rate  scenarios.  The  majority  of 
commenters  favored  either  a  monthly  or 
quarterly  horizon,  on  the  groimds  that 
such  time  frames  represented  the  time 
bank  management  would  need  to 
implement  risk  mitigating  actions  in 
response  to  an  adverse  movement  in 
interest  rates.  Others,  however, 
disagreed  and  favored  the  use  of  an 
aimual  time  horizon. 

Commeqters  also  expressed  diverse 
views  on  whether  the  proposed  rate 
scenarios  should  be  based  on  nominal 
or  proportional  changes  in  historical 
rates,  or  on  the  basis  of  a  simple  parallel 
rate  shock.  A  majority  of  commenters 
argued  against  the  use  of  parallel  rate 
shocks,  on  the  groimds  that  such 
scenarios  were  not  realistic  of  probable 
futiu'e  interest  rate  changes.  Of  these 
commenters,  most  favored  scenarios 
that  would  be  based  on  proportional 
rate  changes,  such  that  the  size  of  the 
rate  change  used  to  measure  exposures 
would  depend  upon,  and  vary  with,  the 
current  level  of  market  interest  rates. 
Other  commenters,  however,  favored 
the  use  of  parallel  rate  shocks,  primarily 
on  the  grounds  of  simplicity  and  ease  of 
understanding. 

The  agencies  propose  to  use  a  simple 
200  basis  point,  instantaneous  parallel 
upweud  and  downward  shift  in  interest 
rates  for  measuring  and  evaluating 
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banks'  exposures  for  purposes  of 
assessing  capital  adequacy.  The 
agencies  believe  that  such  rate 
movements  are  realistically  conservative 
given  the  movements  in  interest  rates 
experienced  in  1994.  They  also  believe 
that  such  rate  scenarios  are  sufficiently 
transparent  and  easy  to  xmderstand  that 
they  can  be  easily  incorporated  into 
either  a  bank's  own  IRR  model  or  the 
supervisory  model.  The  scenarios  are 
incorporated  into  the  proposed 
supervisory  model  via  the  proposed 
risk-weights  that  are  applied  to  a  bank's 
reported  maturity  and  repricing 
balances. 

The  agencies  stress  that  their  adoption 
of  these  rate  scenarios  does  not  replace 
the  need  for  a  bank  to  evaluate  its  IRR 
exposure  over  a  v^der  range  of  possible 
rate  changes  for  its  own  risk 
management  purposes.  Such  rate 
changes  may  include  non-parallel  yield 
curve  shifts  and  gradual,  as  well  as 
immediate,  rate  changes.  To  ensure 
greater  consistency,  however,  in  the 
agencies'  assessments  of  banks' 
exposures  and  their  need  for  capital, 
banks  are  encouraged  to  include  the 
proposed  instantaneous  and  parallel  200 
basis  point  rate  scenarios  into  their 
internal  IRR  measurement  processes. 

3.  Structure  of  Supervisory  Model 

The  supervisory  model  in  the 
September  NPR  grouped  assets, 
liabilities,  and  ofif-balance-sheet 
positions  by  various  categories,  based 
on  their  general  cash  flow  and  product 
characteristics.  Each  category  and  time 
band  was  assigned  risk-wei^ts 
corresponding  to  a  rising  rate  scenario 
and  a  declining-rate  scenario.  The  risk- 
weights  were  constructed  by  the 
agencies,  using  hypothetical  market 
instruments  that  were  representative  of 
the  category  being  measured.  For 
amortizing  instnmients.  the  risk-weights 
incorporated  assumptions  about 
prepayments. 

A  number  of  commenters  expressed 
concerns  regarding  the  acciu^acy  of  the 
model  proposed  in  the  September  NPR. 
Frequently  cited  concerns  included:  the 
use  of  hypothetical,  rather  than  bank- 
specific,  instruments  to  derive  risk 
weights;  the  level  of  data  aggregation; 
the  use  of  standardized  prepayment 
assumptions;  and  the  treatinent  of 
interest  rate  protection  agreements  (caps 
and  floors).  A  number  of  conmienters 
voiced  concerns  about  the  treatment  of 
residential  mortgage-related  products.  In 
general,  these  commenters  believed  that 
additional  detail  on  mortgage  holdings, 
such  as  coupon  information  on  fixed- 
rate  mortgages,  and  more  explicit 
information  on  periodic  and  lifetime 
interest  caps  for  adjustable-rate 


products,  would  improve  the  model's 
accuracy. 

The  agencies  sought  comment  in  the 
September  NPR  on  whether^ommercial 
banks  with  portfolios  that  are  similar  to 
thrift  should  be  required  to  use  the  Net 
Portfolio  Value  model  used  by  the 
Office  of  Thrift  Supervision  (OTS)  for 
federally-supervised  thrift  institutions. 
Most  commenters  lielieved  that  such  a 
requirement  would  impose  substantially 
greater  reporting  burdens  without 
necessarily  improving  the  accuracy  of 
the  measure  and  might  create  incentives 
for  banks  to  substitute  such  a  model  for 
the  judgment  of  bank  management.  A 
minority  of  commenters  disagreed  and 
stated  that  the  approach  and  data  used 
by  the  OTS  were  supierior  and  more 
accurate  than  what  th&  banking  agencies 
had  proposed. 

The  agencies  have  carefully 
considered  commenters'  concerns  about 
the  proposed  supervisory  model's 
accuracy.  The  agencies  believe  it  is 
critical  to  have  a  supervisory  model  that 
can  identify  banks  vdth  significant  IRR 
exposures.  They  also  are  attentive  to  the 
risk  that  model  measurement  errors 
could  lead  to  undesirable  incentives  or 
incorrect  assessments  regarding  the  risk 
and  complexity  of  products,  activities, 
or  banks.  At  the  same  time,  the  agencies 
recognize  the  need  to  balance  the  desire 
for  increased  accuracy  against  the 
potential  costs  of  greater  reporting  detail 
and  model  complexity.  The  agencies  are 
particularly  concerned  that  the 
supervisory  model  retain  sufficient 
transparency  so  that  bankers  can 
understemd  its  methodology  and 
anticipate  and  compute  their  bank's 
measured  exposure  and  that  it  not 
replace  the  role  or  need  for  soimd 
internal  interest  rate  risk  management 
systems. 

The  agencies  intend  to  make  five 
modifications  to  the  structure  of  the 
supervisory  model  to  improve  its 
acciiracy  and  which  are  described 
below.  "The  first  four  changes  modify  the 
basic  supervisory  model  outlined  in  the 
September  NPR.  This  revised  basic 
model  will  be  the  baseline,  model  for 
non-exempted  banks.  The  last 
modification  creates  supplemental 
modules  for  banks  that  have 
concentrations  in  residential  mortgage- 
related  instruments.  The  agencies  are 
mindful  that  the  supplemental 
schedules  will  impose  additional 
reporting  requirements  for  some  banks. 
Nonetheless,  the  agencies  are  concerned 
that  the  baseline  model  may  not  be 
sufficiently  accurate  to  capture  the  risk 
at  banks  with  significant  holdings  of 
mortgage  loans  or  mortgage  pass- 
through  securities,  and  therefore 
propose  to  require  additional  reporting 


for  those  banks.  A  detailed  description 
of  the  model,  the  risk  weights,  and 
information  requirements  are  discussed 
in  the  policy  statement.  Schedule  1, 
provided  in  the  attached  policy 
statement,  illustrates  the  type  of 
information  that  vnll  be  used  in  the 
baseline  supervisory  model,  while 
Schedules  2-4  illustrate  the  information 
used  for  the  supplemental  modules. 

a.  Adjustable-rate  residential 
mortgages.  The  first  modification  that 
the  agencies  have  made  is  to  treat 
adjustable-rate  residential  mortgage 
loans  and  securities  (ARMs)  separately 
bom  fixed-rate  residential  mortgage 
assets.  As  modified,  information  on 
ARMs  will  be  reported  by  a  bank  on  the 
basis  of  the  reset  frequency  of  the 
ARM'S  pricing  index,  rather  than  by  the 
ARM'S  next  date  to  repricing.  In 
addition,  a  bank  will  report  ARMs  that 
are  currently  within  200  basis  points  of 
their  lifetime  cap  separately  bora  those 
ARMs  that  are  further  away  from  their 
lifetime  caps.  The  agencies  believe  that 
this  stratification  of  ARM  products  will 
provide  a  better  reflection  of  their 
potential  price  sensitivity  to  changes  in 
market  interest  rates  than  the  treatment 
described  in  the  September  NPR. 

b.  Fixed-rate  residential  mortgages 
and  other  amortizing  assets.  The  second 
modification  the  agencies  made  is  to 
treat  fixed-rate  residential  mortgage 
assets  separately  from  other  amortizing 
assets.  In  the  September  NPR,  these 
assets  had  been  combined  into  a  single 
category.  As  a  result  of  this 
combination,  the  same  prepayment 
assumptions  were  applied  to  all 
amortizing  assests.  By  separating  these 
two  categories,  the  agencies  propose  to 
apply  different  prepayment  assiunptions 
to  the  two  categories. 

c.  Self -reporting  of  market  value 
sensitivities.  The  third  modification  will 
require  a  bank  that  holds  certain  types 
of  financial  instnmients  to  provide  in  its 
Call  Report  submissions,  estimates  of 
changes  in  market  value  sensitivities  of 
those  instruments  for  the  specified  200 
basis  point  interest  rate  scenarios.  These 
estimates  may  be  obtained  from  the 
bank's  own  internal  risk  measurement 
systems  or  from  reliable  third-party 
sources,  provided  that  the  bank  knows, 
understands,  and  documents  the 
assumptions  underlying  those  estimates. 
All  estimates  and  supporting 
documentation  will  be  subject  to 
examiner  review.  The  September  NPR 
used  this  approach  for  certain  mortgage 
derivatives  securities.  The  agencies 
propose  to  extend  this  treatment  to 
other  products.  The  products  for  which 
banks  would  be  required  to  self-report 
market  value  sensitivities  generally  have 
complex  options  or  cash  flow 
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characteristics.  These  characteristics 
make  it  difficult  to  adequately  measure 
these  products  in  a  standardized  model 
without  collecting  detailed  transaction- 
oriented  data. 

Self-reporiing  of  market  value 
sensitivities  generally  would  be 
required  for  the  following  products  or 
portfolios: 

(1)  All  mortgage-backed  derivative 
securities  that  meet  the  FFIEC's  definition  of 
"high-risk  "2 

(2)  All  structured  notes,  as  deHned  in  the 
Call  RepKJrt  instructions; 

(3)  Non-high-risk  mortgage  derivative 
securities  when  those  holdings  represent  10 
percent  or  more  of  a  bank's  assets. 

(4)  Mortgage  servicing  rights  that  are 
capitalized  and  reported  on  the  bank's 
balance  sheet; 

(5)  Off-balance-sheet  interest  rate  options, 
caps,  and  floors,  including  interest  rate 
swaps  with  embedded  opUon  characteristics. 

The  agencies  believe  that  given  the 
potential  price  sensitivity  of  these 
products  or  portfolios  to  interest  rate 
changes,  it  is  reasonable  to  expect  banks 
to  be  able  to  calculate  or  obtain  reliable 
estimates  of  their  market  value 
sensitivities.  Industry  comments  on  the 
availability  of  such  information  are 
especially  welcomed. 

d.  Traaing  account  portfolios.  The 
agencies  also  propose  to  change  the 
manner  in  which  trading  accoimt 
positions  are  treated  in  the  supervisory 
model.  These  changes  are  in  response  to 
commenters  concerns  regarding  the 
burden  associated  with  distributing 
trading  positions  into  the  maturity 
ladder  and  applying  a  200  basis  point 
rate  shock  to  those  positions. 

As  modified,  banics  wiU  be  asked  to 
self  report  the  change  in  the  economic 
value  of  all  of  their  trading  accoimt 
positions  for  a  100  basis  point  parallel 
increase  or  decrease  in  interest  rates. 
This  rate  change,  smaller  than  the  200 
basis  point  change  used  for  the  rest  of 
the  batik's  holdings,  reflects  the  shorter 
holding  period  typical  for  trading 
account  positions.  It  also  is  similar  to 
the  100  basis  point  scenario  used  by  the 
Basle  Committee  on  Banking 
Supervision  (Basle  Committee)  in  its 
April  1995  proposal  on  capital 
requirements  for  the  market  risks  of 
traded  debt  securities.^ 

The  agencies  believe  the  self-reporting 
treatment  for  trading  accoimts  is 


2  Effective  February  10.  1992,  the  agencies  and  the 
Office  of  Thrift  Supervision  adopted  revised 
supervisory  policies  on  securities  activities  that 
were  developed  under  the  auspices  of  the  FFIEC. 
The  revised  policies  established  a  framework  for 
identifying  "high-risk  mortgage  derivative 
products." 

'  The  Basle  Committee  on  Banking  Supervision  is 
a  committee  of  banking  supervisory  authorities 
which  was  established  by  the  central-bank 
Governors  of  the  Group  of  Ten  countries  in  1975. 


consistent  with  supervisory  guidance 
issued  by  each  of  the  agencies  that 
directs  banks  with  significant  trading 
activities  to  have  internal  risk 
measurement  and  limit  systems 
commensurate  with  the  size  and 
complexity  of  their  activities. 

As  previously  noted,  the  Basle 
Committee  has  recently  released  for 
comment  a  proposal  to  incorporate  the 
market  risks  of  trading  activities  into  the 
Basle  Accord  risk-based  capital 
standards.*  The  agencies  published  in 
the  Federal  Register  on  July  25, 1995 
(60  FR  38082)  a  notice  of  proposed 
rulemaking  on  the  Basle  market  risk 
proposal.  If  the  agencies  adopt  a  final 
rule  to  implement  the  Basle  market  risk 
proposal  for  banks  with  a  large 
concentration  of  trading  activities,  the 
agencies  anticipate  that  modifications  to 
this  policy  statement  will  be  required  to 
ensure  that  IRR  exposiu«s  arising  firom 
those  activities  are  not  "double- 
counted."  One  approach  that  the 
agencies  are  considering  is  to  exclude 
trading  activities  fixim  this  proposed 
policy  statement  and  IRR  measure  for 
those  banks  that  are  subject  to  the 
market  risk  proposal.  If  such  an 
approach  is  adopted,  those  banks  would 
be  exempted  fi-om  having  to  report  the 
changes  in  the  market  value  of  their 
trading  portfolios  for  the  IRR  measure. 
If,  however,  a  bank's  trading  portfolio 
offsets  the  exposure  from  other 
components  of  the  bank's  balance  sheet, 
this  treatment  would  overstate  the 
bank's  total  IRR  exposure. 

e.  Supplementafmodules.  The  final 
modification  made  by  the  agencies  to 
the  supervisory  model  structiue  is  the 
development  of  supplemental  modules 
for  fixed-rate  and  adjustable-rate 
residential  mortgage  loans  and  pass- 
through  securities.  A  bank  whose 
holdings  of  these  products  exceeds 
certain  threshold  levels  wrill  be  required 
to  report  additional  information  on 
those  holdings  in  their  Call  Report 
submissions.  The  agencies  will  apply 
expanded  tables  of  risk-weights  to  those 
portfolios.  The  supplemental  module  for 
fixed-rate  residential  mortgages  requires 
a  bank  to  stratiiy  its  balances  into  eight 
coupon  ranges.  The  agencies  have 
developed  separate  risk-weights  for  each 
coupon  range  which  reflect  Sie 
differences  in  expected  prepayment 
speeds  that  are  associated  with  the 


*The  Committee's  proposal  is  described  in  a 
consultative  paper,  entitled  "Planned  Supplement 
to  the  Capital  Accord  to  Incorporate  Market  Risks," 
issued  in  Basle.  Switzerland  on  April  12,  1995. 
Copies  of  that  paper  may  be  obtained  by  contacting: 
The  OCC's  Communications  Division,  Ninth  Floor, 
Office  of  the  Comptroller  of  the  Currency,  250  E 
Street,  S.W.,  Washington,  D.C.  20219.  A  copy  of  the 
paper  also  is  available  at  the  FDIC  Reading  Room, 
550  North  17th  Street,  NW,  Washington,  D.C. 


underlying  coupon  rates.  To  develop 
these  risk-weights,  the  agencies  have 
used  the  September  30,  1994  pricing 
tables  generated  by  the  Office  of  Thrift 
Supervision's  Net  Portfolio  Value 
Model.'  The  agencies  wall  apply  this 
supplemental  module  and  associated 
risk-weights  when  a  bank's  holdings  of 
fixed-rate  residential  mortgage  loans 
and  pass-through  securities  represent  20 
percent  or  more  of  its  total  assets. 
Schedule  2  in  the  attached  policy 
statement  illustrates  the  information 
that  will  be  used  in  the  supplemental 
module  for  fixed-rate  residential 
mortgages.  This  expanded  module  will 
be  optional  for  a  bank  whose  holdings 
of  these  instruments  are  less  than  20 
percent  of  its  assets. 

Two  levels  of  supplemental  modules 
have  been  developed  by  the  agencies  for 
adjustable-rate  residential  mortgages. 
The  first  level,  illustrated  by  Schedule 
3  in  the  attached  policy  statement, 
requires  information  on  ARMs  to  be 
stratified  by  reset  frequency  (as  in  the 
baseline  model),  periodic  caps,  and  the 
ARMs'  distances  from  lifetime  caps. 
This  module  will  be  used  by  the 
agencies  when  a  bank's  ARM  holdings 
are  greater  than  10  but  less  than  25 
percent  of  its  assets.  The  second  level, 
illustrated  by  Schedule  4  in  the  attached 
policy  statement,  requires  that  ARM 
balances  be  further  stratified  by  the 
imderlying  rate  index  of  the  ARM.  This 
module  will  apply  to  banks  whose 
holdings  equal  or  exceed  25  percent  of 
their  total  assets.  The  agencies  have 
developed  risk-weights  that  correspond 
with  each  various  reset  fi^quency, 
lifetime  cap,  periodic  cap,  and,  index 
combination,  again  using  pricing  tables 
generated  from  the  OTS  Net  Portfolio 
Value  Model. 

The  agencies  are  mindful  that  many 
commenters  to  the  September  NPR 
raised  concerns  about  tradeoffs  between 
attempts  to  improve  the  supervisory 
model  accuracy  and  associated 
reporting  burdens,  especially  with 
regards  to  the  use  of  the  OTS  model. 
Nonetheless,  the  agencies  believe  the 
distribution  of  coupons  for  fixed-rate 
mortgage  portfolios  and  the  interaction 
of  the  parameters  illustrated  in 
Schedules  3  and  4  significantly  affect 
the  price  sensitivity  of  mortgage  loans 
and  securities.  The  agencies  believe  that 
by  explicitly  considering  these 
parameters,  the  supplemental  modules 
will  enhance  the  accuracy  of  the 
supervisory  model.  The  agencies  believe 
that  this  increased  accuracy  is 


*  Appendix  4  of  the  policy  statement  provides  a 
description  of  the  derivation  of  the  risk-weights  for 
the  baseline  supervisory  model  and  supplemental 
modules. 
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warranted  due  to  the  increased  holdings 
of  mortgage  products  among  commercial 
and  savings  banks.  They  also  note  the 
flexibihty  that  many  banks  exercise  in 
their  ability  to  tailor  the  various  pricing 
combinations  of  their  ARM  products.  As 
banks  expand  their  activities  in  these 
products,  the  agencies  are  particularly 
concerned  that  banks  not  ignore  the 
potential  impact  and  interaction  of  these 
pricinc  parameters. 

Draft  instructions  for  completing  the 
supplemental  modules  and  a  technical 
description  of  the  risk- weights  used  in 
the  modules  are  provided  in  the 
appendices  2  and  4  to  the  proposed 
policy  statement. 

4.  Non-maturity  deposit  assumptions. 
The  September  NPR  established  limits 
on  the  maximum  maturities  that  a  bank 
could  attribute  to  its  non-maturity 
deposits  when  measuring  its  IRR 
exposures  for  capital  adequacy.  Non- 
maturity  deposits  were  defined  to  be 
those  instruments  without  a  specific 
maturity  or  repricing  date  and  included 
demand  deposits  (DDA),  negotiable 
order  of  withdrawal  (NOW),  savings, 
and  money  market  deposit  (MMDA) 
accounts.  Inthe  September  NPR,  banks 
were  subject  to  the  following  constraints 
in  distributing  these  deposits  across 
time  bands: 

(1)  A  bank  could  distribute  its  DDA  and 
MMDA  accounts  across  any  of  the  first  three 
time  bands,  with  a  maximum  of  40  percent 
of  those  balances  in  the  1  to  3  year  time  band; 

(2)  A  bank  could  distribute  its  savings  and 
NOW  account  balances  across  any  of  the  first 
four  time  bands,  with  a  maximum  of  40 
percent  of  the  total  of  those  balances  in  the 

3  to  5  year  time  band. 

The  treatment  of  non-matiuity 
deposits  was  one  of  the  most 
commented  upon  aspects  of  the 
Septemt)er  NPR.  Most  commenters 
stated  that  the  proposed  treatment 
could,  in  many  cases,  tmderstate  the 
effective  maturity  of  these  deposits  and 
urged  the  agencies  to  adopt  a  more 
flexible  approach  or  extend  the 
permissible  maturities.  Commenters 


expressed  concern  that  the  adoption  of 
the  proposed  rules  could  lead  to 
incorrect  assessments  of  risk  exposures 
or  inappropriate  incentives  to  shorten 
asset  maturities. 

The  agencies  recognize  that  the 
treatment  of  non-maturity  deposits  will 
be,  for  many  banks,  the  single  most 
important  assumption  in  measuring 
their  IRR  exposiues.  The  agencies  also 
agree  that  many  banks  historically  have 
been  able  to  exercise  considerable 
flexibility  in  the  timing  and  magnitude 
of  pricing  changes  for  these  accoimts.  It 
is  for  this  reason  that  the  agencies  had 
proposed  to  allow  banks  some  flexibility 
in  the  treatment  of  these  deposits. 
Nonetheless,  the  agencies  believe  that 
there  are  risks  associated  with  assuming 
that  a  bank  has  sufficient  flexibility  in 
its  management  of  these  deposits  so  as 
to  oHset  any  IRR  position  it  may  have. 
While  these  deposits  can,  in  many 
circumstances,  help  to  mitigate  a  bank's 
IRR  exposure,  historical  experience 
suggests  that  an  institution  can  incur 
significant  levels  of  IRR  though  it  may 
have  sizeable  holdings  of  non-maturity 
deposits.  The  agencies  also  are 
concerned  that  increased  competitive 
pressures  and  changing  customer 
demographics  may,  over  time,  make 
these  deposits  more  rate  sensitive  or 
prone  to  migration  into  other 
investment  vehicles. 

Given  these  considerations,  the 
agencies  believe  it  is  appcopriate  to 
extend,  but  not  eliminate,  the  maximtun 
permissible  maturities  for  non-maturity 
deposits.  Within  these  maturity  ranges, 
a  bank  would  have  the  flexibility  to 
distribute  its  balances  based  on  its  own 
assumptions  and  experience.  The 
agencies  will  expect  that  bank 
management  will  be  able  to  document  to 
examiners  the  rationale  for  the 
treatment  they  have  chosen. 

In  addition  to  extending  permissible 
maturities,  the  agencies  believe  that 
demand  deposit  balances  held  by 
businesses  should  be  treated  differently 


than  demand  balances  held  by  other 
entities.  In  particular,  the  agencies 
believe  that  a  shorter  maturity  is 
appropriate  for  commercial  demand 
deposit  accoimts  since  many  of  these 
accoimts  are  in  the  form  of 
compensating  balances.^  The  implicit 
earnings  from  these  compensating 
balances  are  often  used  to  offset  service 
chfirges  incurred  by  the  customer,  and 
the  level  of  these  implicit  earnings 
attributed  to  the  deposits  is  generally 
dependent  upon  the  level  of  current 
market  rates.  As  such,  these  balances 
behave  very  much  like  interest-sensitive 
balances.  As  market  rates  increase,  the 
level  of  balances  drops  due  to  a  higher 
earnings  credit,  while  as  rates  decline, 
the  level  of  balances  Mrill  generally 
increase. 

The  agencies  propose  to  extend  the 
range  of  permissible  maturities  for  non- 
maturity  deposits  by  revising  the 
distribution  rules  for  those  deposits.  As 
proposed,  a  bank  may  distribute  its 
deposits  across  time  bands  according  to 
its  individual  assumptions  and 
experience,  subject  to  the  following 
constraints: 

(1)  Commercial  Demand  Deposits:  A  bank 
would  report  50  percent  of  it's  commercial 
demand  dep)osits  in  the  0-3  month  time 
band.  The  remaining  balances  may  be 
distributed  across  the  first  four  time  bands, 
with  a  maximum  of  20  percent  of  total 
balances  in  the  3-5  year  time  band. 

(2)  Retail  DDA,  Savings,  and  NOW 
Accounts:  A  bank  may  distribute  the 
balances  in  these  accounts  across  any  of  the 
first  five  time  bands,  with  a  maximum  of  20 
percent  in  the  5-10  year  time  band  and  no 
more  than  40  percent  combined  in  the  3-5 
and  5-10  year  bands. 

(3)  MMDA  Accounts:  A  bank  may 
distribute  the  balances  in  these  accounts 
across  any  of  the  first  three  time  bands,  with 
a  maximum  of  50  percent  in  the  1-3  year 
band. 

Table  A  summarizes  the  distribution 
that  would  result  if  a  bank  reported  its 
balances  so  as  to  maximize  its  allowable 
maturities. 


Table  A.— ^4ATURITY  Distribution  Limits  for  Non-Maturity  Deposits 
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•  For  purposes  of  this  policy  statement,  the  term 
"coRunercial"  is  used  to  mean  "nonpersonal"  as 
that  term  is  defmed  under  the  Board  of  Governor 


of  the  Federal  Reserve  System's  Regulation  D 
deailing  with  reserve  requirements. 
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The  agencies  believe  that  these 
maturity  limits  provide  appropriate 
guidelines  for  the  purpose  of 
standardized  IRR  measurement  across 
the  banking  industry.  These  limits  are 
not  intended  to  replace  the  need  for 
banks  to  evetluate  and  consider  the 
sensitivity  of  their  individual  deposit 
bases  when  managing  their  IRR 
exposures.  Examiners  will  consider  a 
bank's  assessment  of  its  deposit  base 
and  how  those  assessments  may  differ 
from  those  used  in  the  standardized 
supervisory  model  during  the 
examination  process  when  evaluating  a 
bank's  capital  adequacy  for  IRR.  The 
agencies  do  not  propose  to  require 
banks  to  incorporate  these  assiunptions 
into  their  internal  IRR  models  when 
submitting  internal  model  results  to  the 
agencies.  Pother,  through  the 
examination  process,  examiners  will 
consider  whether  the  treatment  used  in 
the  bank's  model  is  appropriate,  based 
on  the  analysis  the  barik  provides. 

5.  Use  of  a  Bank's  Internal  IRR  Model 

The  September  NPR  permitted  a  bank 
to  use  the  results  of  its  internal  IRR 
model,  as  an  alternative  to  the 
supervisory  model,  when  assessing  its 
need  for  capital  for  IRR,  provided  that 
its  model  was  deemed  adequate  by  the 
appropriate  supervisor.  Most 
commenters  expressed  strong  support 
for  using  the  results  of  a  bank's  internal 
model  and  believed  that  such  a  model 
would  provide  a  more  accurate 
assessment  of  risk  than  the  proposed 
supervisory  model. 

The  proposed  policy  statement 
provides  for  the  consideration  of  a 
bank's  internal  model  results  in  the 
assessment  of  that  bank's  level  of  IRR 
exposure  and  its  need  for  capital.  The 
results  and  quality  of  a  bank's  IRR 
measurement  process  wall  be  one  factor 
that  examiners  will  consider  in 
assessing  a  bank's  need  for  capital. 
Among  the  factors  that  an  examiner  will 
consider  when  evaluating  the  quality  of 
a  bank's  internal  model  is  whether  the 
risk  profile  it  generates  is  an  adequate 
measure  of  the  bank's  risk  position, 
taking  account  of  the  types  of 
instruments  held  or  offered  by  the  bank, 
the  integrity  and  completeness  of  the 
data  used  in  the  model,  and  whether  the 
assumptions  and  relationships 
underlying  the  model  are  reasonable. 
When  assessing  the  exposure  of  a  bank's 
economic  value  to  changes  in  interest 
rates,  examiners  generally  will  place 
greater  reliance  on  the  results  of  a 
bank's  internal  model,  rather  than  the 
supervisory  model,  provided  that  the 
bank's  own  model: 

(1)  Measures  IRR  from  an  economic 
perspective,  as  defined  in  this  proposal; 


(2)  Uses  the  proposed  supervisory 
scenario  of  an  instantaneous  and 
parallel  200  basis  point  movement  in 
interest  rates;  and 

(3)  Is  deemed  by  the  examiner  to 
provide  a  more  accurate  assessment  of 
the  bank's  IRR  risk  profile  than  the 
supervisory  model  and  meets  the 
criteria  discussed  in  Section  VII  of  the 
proposed  policy  statement. 

Reacting  to  the  September  NPR,  some 
conunenters  requested  the  agencies  to 
provide  more  explicit  guidelines  on  the 
criteria  that  examiners  will  use  to 
evaluate  the  adequacy  of  a  bank's 
model.  Other  commenters  cautioned  the 
agencies  against  creating  checklists  of 
acceptable  assumptions  or  measurement 
techniques.  Such  lists,  they  believed, 
would  be  incomplete  given  the  diverse 
nature  of  banks  and  would  stifle 
innovation  in  both  risk  measurement 
and  product  development.  Some 
commenters  also  expressed  concern  that 
the  assiunptions  and  results  of  the 
supervisory  model  would  be  used  as  an 
explicit  benchmark  against  which 
internal  models  would  be  judged  and 
compared.  These  commenters  were 
concerned  that  examiners  would  require 
the  bank  to  conduct  detailed  and 
ongoing  reconciliations  between  the 
bank's  internal  model  and  the 
supervisory  model  results.  Such 
requirements,  they  believed,  imposed 
unnecessary  burdens  and  lessened  the 
incentives  for  banks  to  use  their  own 
IRR  models.  Commenters  raising  these 
concerns  generally  urged  the  agencies  to 
re&mn  from  imposing  supervisory 
model  assuimptions  on  bank  models  and 
from  requiring  banks  that  have  their 
ovtrn  internal  model  to  repori  the 
information  required  for  the  supervisory 
model. 

A  key  issue  for  the  agencies,  and  one 
reason  for  delaying  the  implementation 
of  explicit  minimujn  capital  standards 
for  IRR,  is  the  degree  of  specification  the 
agencies  need  to  establish  when  internal 
models  are  used  for  assessing  regulatory 
capital  adequacy.  The  agencies  are 
aware  that  there  are  a  variety  of 
measiu«ment  systems  and  assumptions 
in  use  by  the  industry  to  measure 
exposiues.  While  such  variation  may  be 
appropriate  given  the  diverse  natiu«  of 
commercial  banks,  it  may  lead  to 
different  assessments  of  risk  and  hence, 
capital  requirements,  for  institutions 
that  have  similar  risk  profiles.  More 
explicit  guidance  from  the  agencies  on 
acceptable  techniques  and  assumptions 
could  help  to  lessen  this  variation  and 
the  risk  that  different  amounts  of  capital 
may  be  required  for  banks  with  similar 
portfolios.  Such  guidance  also  would 
help  reduce  inconsistencies  among 
examiners  and  agencies  in  evaluating 


internal  models.  Efforts  to  devise  more 
explicit  guidance  could,  however,  result 
in  standards  which  are  inappropriate  for 
some  institutions  and  may  impede  the 
industry's  continued  innovation  of  more 
sophisticated  risk  measurement 
techniques.  The  agencies  welcome 
industry  comments  and  suggestions  on 
criteria  and  standards  that  they  should 
establish  for  accepting  internal  model 
results. 

With  regard  to  reporting,  the  agencies 
propose  that  internal  model  results  be 
reported  on  volimtary  basis  in  a 
supplemental  Call  Report  schedule  like 
that  portrayed  in  Schedule  A.  In 
response  to  the  concerns  of  many 
commenters.  the  agencies  propose  that 
such  reporting  be  on  a  confidential 
basis.  Although  many  commenters  to 
the  September  NPR  requested  that  banks 
submitting  internal  model  results  not  be 
required  to  also  report  the  data  required 
for  the  supervisory  model,  the  agencies 
propose  the  data  for  the  supervisory 
model  be  collected  frtjm  all  non-exempt 
banks.  While  recognizing  the  reporting 
burden  that  this  imposes,  the  agencies 
believe  that  collecting  data  for  both 
internal  amd  the  proposed  supervisory 
model  results  will  be  important  for 
effective  supervision.  Moreover,  such 
data  also  will  help  the  agencies  evaluate 
the  use  of  both  the  supervisory  model 
and  internal  models  as  the  basis  for 
ultimately  establishing  minimum 
capital  charges  for  IRR.  By  monitoring 
the  maturity  and  repricing  data 
collected  for  the  supervisory  model,  the 
agencies  will  be  able  to  assess  whether 
supervisory  and  internal  models  results 
capture  major  shifts  in  portfolio 
compositions.  Such  monitoring  may 
help  identify  key  model  assumptions 
that  should  be  highlighted  for  examiner 
review  and  common  strengths  or 
weaknesses  of  internal  measures  when 
compared  to  the  supervisory  model. 
This  information  will  help  the  agencies 
to  provide  better  guidance  to  examiners 
and  bankers  on  acceptable  risk 
measurement  techniques.  It  will  also 
assist  the  agencies  in  determining  what, 
if  any,  improvements  could  be  made  to 
the  proposed  supervisory  model  before 
explicit  minimum  capital  charges  are 
implemented. 

V.  Reporting  Requirements 

The  implementation  of  this  policy 
statement  relies  on  changes  to  the  Call 
Report.  The  examples  of  Call  Report 
schedules  shown  in  this  proposal  and 
the  accompanying  draft  reporting 
instructions  for  those  schedules  are 
provided  to  assist  the  reader  in 
analyzing  the  full  implications  of  the 
proposal.  Once  comments  are  received 
on  the  measiu^ment  fi^miework  and  any 
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modifications  that  the  agencies  believe 
are  appropriate  are  made,  the  proposed 
Call  Report  schedules  would  also  be 
amended  to  reflect  those  changes.  At 
that  time,  the  Call  Report  schedules 
would  be  submitted  to  FFIEC's  Reports 
Task  Force  for  inclusion  in  the  comment 
document  for  March  1996  Call  Report 
changes.  The  FKIEC  will  submit  any 
Call  Report  changes  to  OMB  for  review 
as  required  under  the  Paperwork 
Reduction  Act  44  U.S.C.  3501. 
Opportimity  for  public  comment  is 
always  provided  in  relation  to  such  a 
submission.  Nevertheless,  the  agencies 
invite  comments  regarding  the 
paperwork  implications  of  this 
proposed  policy  statement,  and  will 
carefully  consider  any  comments 
received  in  the  development  of  the 
policy,  as  well  as  in  recommending  to 
the  FFIEC  proposed  revisions  to  the  Call 
Report. 

VI.  Implementation  Sijhedule 

The  agencies  propose  to  require  any 
additional  reporting  by  non-exempt 
banks  beginning  with  the  March  1996 
Call  Reports.  Full  implementation  of 
this  policy  statement  for  assessing  the 
adequacy  of  bank  capital  would  be 
effective  December  31. 1996. 

Vn.  Requests  for  Comments 

Comments  are  requested  on  all 
aspects  of  the  proposed  policy 
statement,  including  the  suggested 
implementation  schedule.  The  agencies 
particularly  request  comments  on  the 
following  issues: 

1.  Exemption  for  Small  Banks 

The  agencies  propose  to  exempt 
certain  small  banks  from  the  proposed 
policy  statement  and  associated 
reporting  requirements  in  order  to 
lessen  regulatory  burdens  on  small, 
well-managed  banks.  The  criteria  for 
exemption  considers  the  size  of  the 
bank,  its  overall  CAMEL  rating  and  the 
proportion  of  assets  in  intermediate  and 
longer-term  maturities. 

a.  Are  the  three  criteria  used  for  the 
exemption  appropriate  and  reasonable? 

b.  Does  the  use  of  a  bank's 
confidential  CAMEL  rating  as  one  of  the 
exemption  criteria  raise  concerns  that  it 
may  allow  public  users  of  Call  Reports 
to  discern  a  bank's  CAMEL  rating? 

c.  Does  the  proposed  exemption 
criteria  provide  adequate  safeguards 
against  exempting  banks  that  pose 
significant  risks  to  the  deposit  insurance 
fund  due  to  IRR? 

2.  Baseline  Supervisory  Model 

The  agencies  are  proposing  that  all 
non-exempted  banks  provide 
information  for  a  baseline  supervisory 


model,  the  results  of  which,  would  be 
one  factor  that  an  examiner  would  use 
to  assess  a  bank's  level  of  IRR  exposure 
and  its  need  for  capital.  The  baseline 
model  uses  seven  time  bands  and 
applies  a  series  of  risk-weights  to  a 
bank's  reported  repricing  and  maturities 
balances  in  each  of  those  time  bands. 
For  certain  types  of  instruments  or 
activities,  a  bank  would  be  required  to 
provide  their  own  estimate  of  the 
change  in  value  (self-report)  of  the 
instruments  or  activities  for  the 
specified  interest  rate  scenario. 

a.  Does  the  proposed  baseline 
supervisory  model  provide  a  reasonable 
basis  for  measuring  a  bank's  IRR 
exposure?  If  not,  what  changes  should 
be  made  to  the  model? 

b.  Are  the  amount  and  type  of  data 
proposed  to  be  collected  for  the  model 
appropriate  and  reasonable?  If  not,  what 
changes  could  be  made  either  to 
improve  the  usefulness  of  the  data 
collected  andyor  reduce  the  burden  of 
the  proposal? 

c.  Do  banks  have  the  ability  to 
calculate  or  obtain  reasonable  estimates 
of  changes  in  market  values  for  the 
items  where  self-reporting  would  be 
required?  If  not,  how  should  such  items 
be  incorporated  into  the  model?  What 
factors  should  examiners  consider  in 
reviewing  and  assessing  the  reliability 
of  bank's  self-reported  estimates? 

d.  Are  the  risk-weights  proposed  for 
the  baseline  model  appropriate  for  an 
immediate  and  parallel  200  basis  change 
in  interest  rates? 

e.  What  portion,  if  any,  of  the 
proposed  Call  Report  interest  rate  risk 
data  and  output  from  the  proposed 
supervisory  measurement  system 
should  be  made  available  to  the  public 
through  Call  Report  disclosures  and  the 
Uniform  Bank  Performance  Report? 

3.  Treatment  of  Non-Maturity  Deposits 

The  agencies  propose  limits  on  how  a 
bank  could  distribute  deposits  without 
specified  matimties  (DDA,  NOW, 
MMDA  and  savings)  among  the  time 
bands  for  the  supervisory  model.  In 
setting  these  limits,  the  agencies 
propose  to  treat  commercial  DDA 
balances  separately  from  other  DDA 
balances.  As  proposed,  these  limits  only 
apply  to  the  standardized  supervisory 
model.  The  proposal  would  give  an 
examiner  the  latitude  to  use  a  bank's 
own  non-maturity  deposit  assumptions 
when  evaluating  the  bank's  capital 
adequacy  for  IRR  provided  that  the  bank 
can  demonstrate  and  support  those 
assiunptions. 

a.  Is  it  appropriate  to  treat  commercial 
DDA  balances  separately  from  other 
DDA  balances? 


b.  Are  the  proposed  maturity  limits 
reasonable  for  a  standardized  reporting 
and  measurement  framework? 

c.  Is  it  appropriate  to  give  examiners 
latitude  to  use  a  bank's  own  non- 
maturity  deposit  assumptions?  If  so, 
should  the  agencies  specify  minimum 
standards  of  analysis  that  will  be 
acceptable  for  banks  that  wish  to  use 
their  own  assumptions?  What  types  of 
analyses  or  factors  should  be 
incorporated  into  such  standards? 

4.  Supplemental  Modules  for  Mortgage 
Holdings 

The  agencies  have  proposed 
supplemental  reporting  and  expanded 
risk-weight  tables  that  would  apply  to 
banks  that  have  concentrations  in  either 
fixed-  or  adjustable-rate  residential 
mortgage  products.  These  supplemental 
modules  are  designed  to  improve  the 
supervisory  model's  accuracy  by 
incorporating  more  fully,  the  parameters 
which  may  affect  a  mortgage's  price 
sensitivity.  The  agencies  propose  to 
derive  the  risk-weights  for  the 
supplemental  modules  from  pricing 
tables  generated  by  the  OTS's  Net 
Portfolio  Value  Model  (OTS  model). 

a.  Is  the  information  that  would  be 
collected  for  the  supplemental  modules 
appropriate  and  meaningful?  If  not, 
what  changes  should  be  made? 

b.  Are  the  thresholds  proposed  for 
requiring  a  bank  to  use  die 
supplemental  modules  appropriate?  If 
not,  what  threshold  would  be 
appropriate? 

c.  Dio  the  supplemental  modules  and 
risk-weights  sufficiently  address 
concerns  about  the  supervisory  model's 
accuracy  for  banks  with  significant 
holdings  of  residential  mortgage 
products?  Will  their  use  lessen  the 
possibility  of  different  regulatory 
treatment  for  institutions  subject  to  the 
OTS  model  and  those  subject  to  this 
poUcy  statement? 

d.  Will  the  use  of  the  supplemental 
modules  and  the  associated  risk-weights 
used  in  those  modules  provide 
appropriate  incentives  for  bank 
decision-making?  Will  their  use 
discourage  the  development  of  a  bank's 
own  measurement  capabilities? 

e.  Is  the  OTS  model  a  reasonable 
source  for  developing  the  risk-weights 
used  in  this  module?  If  not,  are  there 
other  sources  that  would  be  more  better? 

f.  The  agencies  believe  the 
supplemental  schedules  related  to 
mortgages  are  necessary  because  the 
price  sensitivity  of  these  products  may 
vary  substantially  depending  upon  their 
coupon  and  cap  characteristics.  Are  the 
proposed  supplemental  schedules 
appropriate  and  is  the  level  of  precision 
sought  by  the  agencies  reasonable? 
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5.  Frequency  of  Updating  Risk-Weights 

In  the  interest  of  minimizing 
regulatory  burden  and  providing  greater 
transparency  and  certainty  for  the 
supervisory  model,  the  agencies  propose 
to  update  the  risk  weights  for  the 
baseline  and  supplemental  schediUes 
only  in  the  event  of  a  significant 
movement  in  market  rates  or  other 
market  factors  that  materially  change 
the  accuracy  of  the  derived  price 
sensitivities  and  associated  risk  weights. 
The  OTS,  in  contrast,  recalodates  the 
price  sensitivities  for  its  model  each 
quarter  in  order  to  achieve  the  precision 
it  bebeves  necessary  to  distinguish 
among  different  coupon  rates  of 
mortgage  and  other  products. 

a.  Does  the  agencies'  intention  to  limit 
the  updating  of  risk-weights  represent 
an  appropriate  balance  among  the 
objectives  of  minimizing  regidatory 
burden,  providing  transparency  and 
certainty,  and  providing  sufficient 
measurement  acciUBcy?  If  not,  what 
other  approaches  would  be  appropriate? 

b.  Does  this  limitation  on  updating 
risk  weights  materially  reduce  the 
benefits  and  accuracy  that  the 
supplemental  schedules  for  mortgages 
are  designed  to  provide? 

c.  The  supplemental  reporting 
schedule  for  fixed-rate  mortgages 
proposes  to  collect  balance  information 
by  set  coupon  ranges.  An  alternative 
that  the  agencies  have  considered  is  to 
collect  balances  on  the  basis  of  their 
distance  from  prevailing  current  market 
coupons.  Such  a  treatment  would  allow 
the  risk  weight  applied  to  any  given 
mortgage  coupon  to  vary  as  its  spread  to 
current  mortgage  rates  varies.  Would 
such  a  treatment  be  an  improvement 
over  the  approach  currently  proposed 
by  the  agencies?  What,  if  any, 
difficulties  would  be  encountered  in 
reporting  balances  on  the  basis  of  their 
spread  to  ciurent  mortgage  coupons? 

6.  Use  of  Carrying  Values 

In  the  interest  of  simplicity,  the 
agencies  propose  to  apply  the  risk 
weights,  including  those  derived  from 
the  OTS  price  sensitivities,  to  the 
carrying  value  of  a  bank's  instruments. 
To  the  extent  that  the  carrying  and 
market  values  differ,  this  introduces  an 
error  in  the  estimated  price  sensitivity 
of  an  instrument.  The  price  sensitivity 
of  instruments  whose  market  values 
exceed  their  carrying  values  will  be 
understated  whereas  the  price 
sensitivity  of  instruments  whose  market 
values  are  below  carrying  values  will  be 
overstated. 

a.  Is  the  use  of  carrying  values  an 
appropriate  simplification  and  does  the 
use  of  carrying  values  for  both  assets 


and  liabilities  sufficiently  mitigate  the 
materiality  of  such  errors?  If  not,  what 
other  approach(es)  would  be 
appropriate? 

7.  Use  of  Internal  Models 

a.  Does  the  proposed  policy  statement 
provide  appropriate  incentives  for  the 
use  of  banks'  internal  models  and  for 
banks  to  enhance  their  internal  risk 
measiuement  systems? 

b.  Are  the  criteria  described  for 
assessing  a  bank's  internal  model 
appropriate?  What  other  factors  or 
criteria  should  examiners  consider  in 
assessing  and  reviewing  a  bank's 
internal  model  results? 

c.  Should  the  agencies  provide 
additional  guidelines  on  acceptable 
parameters,  assumptions,  and 
methodologies  for  internal  models? 
What  types  of  guidance  would  be  most 
useful? 

d.  Is  the  proposed  volimtary  schedule 
for  reporting  internal  model  results 
appropriate?  Are  there  sufficient 
incentives  for  banks  to  provide  this 
information  on  a  voluntary  basis? 

8.  Treatment  of  Trading  Account 

The  agencies  propose  that  banks  "self- 
report"  the  change  in  value  of  their 
trading  account  activities  for  a  100  basis 
point  change  in  interest  rates.  The 
agencies  also  are  considering  whether 
trading  account  activities  should  be 
excluded  bom  this  policy  statement  and 
IRR  measure  if  a  bank  is  subject  to  the 
market  risk  capital  requirements  as 
proposed  by  the  Basle  Committee. 

a.  Is  the  100  basis  point  interest  rate 
scenario  that  the  agencies  propose  to 
use  when  measuring  the  IRR  exposure 
in  a  bank's  trading  portfolio 
appropriate?  If  not,  what  scenario  would 
be  appropriate? 

b.  What  modifications,  if  any,  should 
be  made  to  this  proposal  for  banks  that 
may  be  subject  to  the  Basle  Committee's 
proposed  capital  standards  for  market 
risk  in  trading  activities?  What,  if  any, 
operational  problems  would  be  created 
if  such  banks  were  simply  exempted 
from  including  and  reporting  their 
trading  activities  for  purposes  of  this 
policy  statement?  What,  if  any, 
competitive  issues  would  sudi  a 
treatment  present? 

The  text  of  the  proposed  policy 
statement  follows.  The  first  two 
appendices  to  the  proposed  policy 
statement  provide  proposed  reporting 
schedules  and  accompanjdng 
instructions  for  those  schedules  that  are 
under  consideration  by  the  agencies  as 
part  of  this  proposed  pohcy  statement. 
The  third  appendix  provides  the  risk 
weights  that  would  be  used  in  the 
proposed  supervisory  model.  The  fourth 


appendix  provides  technical 
descriptions  of  the  derivation  of  the 
model's  risk  weights  and  the 
supplemental  modules  for  residential 
mortgage-related  products. 

Proposed  Policy  Statement 

/.  Purpose 

This  supervisory  policy  statement  is 
adopted  by  the  Office  of  the  Comptroller 
of  the  Currency  (OCC),  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  and  the  Federal  Deposit 
Insiuance  Corporation  (FDIC), 
collectively,  the  "agencies."  The 
statement  establishes  a  supervisory 
framework  that  the  agencies  will  use  to 
assess  and  measure  the  interest  rate  risk 
(IRR)  exposures  of  insured  commercial 
and  FDIC  supervised  savings  banks.  The 
results  of  this  measiu^ment  framework 
will  be  used  by  the  agencies  in  their 
evaluation  of  a  bank's  IRR  exposure  and 
whether  it  needs  oapital  for  IRR.  Each 
agency  has  additional  guidance  and 
policies  on  the  measurement  and 
management  of  IRR.  Those  policies  and 
guidelines  set  forth  each  agency's 
expectations  regarding  safe  and  sound 
banking  practices  for  IRR  management. 
This  policy  statement  does  not  replace 
or  supersede  those  issuances.  The 
adoption  of  this  policy  statement  by  the 
agencies  does  not  replace  the  agencies' 
expectations  that  all  insured  depository 
institutions  have  internal  IRR 
measurement  and  management 
processes  that  are  commensurate  with 
the  natiu«  and  level  of  their  IRR 
exposures. 

n.  Background 

Interest  rate  risk  is  the  adverse  effect 
that  changes  in  market  interest  rates    • 
have  on  a  bank's  earnings  and  its 
underlying  economic  value.  Changes  in 
interest  rates  affect  a  bank's  earnings  by 
changing  its  net  interest  income  and  the 
level  of  other  interest-sensitive  income 
and  operating  expenses.  The  underlying 
economic  value  of  the  bank's  assets, 
liabilities,  and  off-balance  sheet 
instnmtients  also  are  affected  by  changes 
in  interest  rates.  These  changes  occur 
because  the  present  value  of  future  cash 
flows  and  in  some  cases,  the  cash  flows 
themselves,  change  when  interest  rates 
change.  The  combined  effects  of  the 
changes  in  these  present  values  reflect 
the  change  in  the  bank's  imderlying 
economic  value. 

Interest  rate  risk  is  inherent  in  the  role 
of  banks  as  financial  intermediaries. 
Interest  rate  risk,  however,  introduces 
volatility  to  bank  earnings  and  to  the 
economic  value  of  the  bank.  A  bank  that 
has  an  excessive  level  of  IRR  can 
diminish  its  future  earnings,  impair  its 
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liquidity  and  capital  positions,  and, 
ultimately,  jeopardize  its  solvency. 

The  agencies  believe  that  safety  and 
soundness  requires  effective 
management  and  measurement  of  IRR, 
and  each  agency  has  provided 
supervisory  guidance  to  banks  and 
examiners  on  this  subject.  In  addition, 
the  agencies  beUeve  that  a  bank's  capital 
adequacy  should  be  assessed  in  the 
context  of  the  risks  it  faces,  including 
interest  rate  risk.  Both  of  these  aspects 
of  IRR  depend,  among  other  things,  on 
a  meaningful  measiuement  of  the  bank's 
risk  exposiu^. 

The  agencies  believe  that  a  bank 
should  have  an  IRR  measurement 
system  that  is  commensurate  with  the 
nature  and  scope  of  its  IRR  exposiues. 
Among  the  difficulties  in  performing  a 
supervisory  evaluation  of  interest  rate 
riA,  however,  is  that  measiu«ment 
systems  and  management  philosophies 
can  differ  significantiy  from  one  bank  to 
another.  As  a  result,  although  two  banks 
may  each  be  well-managed,  their 
measiued  exposure  may  not  be  directly 
comparable.  This  difficulty  has  been 
magnified  by  the  rapid  pace  of  change 
in  financial  maikets  and  instruments 
themselves.  In  light  of  the  rapid 
evolution  in  financial  instruments  and 
practices,  the  agencies  believe  there  is  a 
need  for  the  more  formal  assessment  of 
banks'  IRR  exposures  that  this  policy 
statement  establishes. 

The  measurement  framework 
described  in  this  policy  statement 
focuses  on  the  exposure  to  a  bank's 
underlying  economic  value  from 
movements  in  market  interest  rates.  The 
exposure  to  a  bank's  economic  value,  as 
iised  in  this  policy  statement,  is  defined 
as  the  change  in  the  present  value  of  its 
assets,  minus  the  change  in  the  present 
value  of  its  liabilities,  plus  the  change 
in  the  present  value  of  its  interest-rate 
related  off-balance  sheet  positions.  The 
agencies  have  chosen  this  focus  because 
they  believe  that  changes  in  a  bank's 
economic  value  best  reflect  the  potential 
effect  of  embedded  options  and  the 
potential  exposure  that  the  bank's 
current  business  activities  pose  to  the 
bank's  future  earnings  stream,  and 
hence,  its  ability  to  sustain  adequate 
capital  levels.  Qianges  in  economic 
value  measure  the  effect  that  a  change 
in  interest  rates  will  have  on  the  value 
of  all  of  the  futiue  cash  flows  generated 
by  a  bank's  ciurent  financial  positions, 
not  just  those  cash  flows  which  affect 
earnings  over  the  few  months  or 
quarters.  Thus,  changes  in  economic 
value  provide  a  more  comprehensive 
measiue  of  risk  than  measures  which 
focus  solely  on  the  exposure  to  a  bank's 
near-term  earnings. 


m.  Definitions  and  Applicability 

A.  Definitions 

For  the  purpose  of  this  policy 
statement,  the  following  definitions 
apply: 

(1)  Interest  Rate  Risk  Exposure  means 
the  estimated  dollar  decline  in  the 
economic  value  of  the  bank  in  response 
to  a  potential  change  in  market  interest 
rates  under  the  specified  interest  rate 
scenarios,  as  measured  by  either  the 
supervisory  measure  or,  where 
applicable,  a  bank's  internal  model. 

(2)  Economic  value  of  the  bank  means 
the  net  present  value  of  its  assets,  minus 
the  net  present  value  of  its  liabilities, 
plus  the  net  present  value  of  its  off- 
balance-sheet  instruments. 

(3)  Interest  rate  scenarios  means  the 
specified  changes  in  market  interest 
rates  used  in  calculating  a  bank's  IRR 
exposure. 

(4)  Mortgage  derivative  products 
means  interest-only  and  principal-only 
stripped  mortgage-backed  securities  (lOs 
and  POs),  tranches  of  collaterafized 
mortgage  obligations  (CMOs)  and  real 
estate  mortgage  investment  conduits 
(REMICS),  CMO  and  REMIC  residual 
securities,  and  other  instruments  having 
the  same  characteristics  as  these 
seciirities. 

(5)  Net  risk-weighted  position  means 
the  sum  of  all  risk- weighted  positions  of 
a  bank's  assets,  liabilities  and  off- 
balance  sheet  items,  plus  the  estimated 
change  in  market  values  for  any  self- 
reported  items.  For  the  purposes  of  the 
supervisory  measure,  this  niunber 
represents  the  amount  by  which  the 
economic  value  of  the  bank  is  estimated 
to  change  in  response  to  a  potential 
change  in  market  interest  rates  under 
the  specified  interest  rate  scenarios. 

(6)  Non-matiuity  deposits  mean 
demand  deposit  accoimts  (DDAs), 
money  market  deposit  accounts 
(MMDAs),  savings  accounts,  and 
negotiable  order  of  withdrawal  accoimts 
(NOWs). 

(7)  Notional  principal  amount  means 
*the  total  dollar  amount  upon  which 

payments  on  a  contract  are  based. 

(8)  Structured  notes  mean  those 
instruments  identified  as  structured 
notes  for  Call  Report  purposes. 

(9)  Commercial  demand  deposits 
mean  "nonpersonal'  demand  deposits 
as  that  term  is  defined  under  the  Board 
of  Governors  of  the  Federal  Reserve 
System's  Regulation  D. 

B.  Applicability  and  Exemption  for 
Small  Banks  Witii  Low  Risk 

All  banks  will  be  subject  to  the 
provisions  of  this  policy  statement  and 
will  be  expected  to  provide  information 
for  the  supervisory  model,  unless: 


(1)  The  total  assets  of  the  bank  are  less 
than  $300  million,  and; 

(2)  The  bank's  primary  supervisor  has 
assigned  it  a  composite  CAMEL  rating  of 
either  "1"  or  "2";  and 

(3)  The  sum  of: 

(a)  30%  of  the  bank's  fixed-  and 
floating-rate  loans  and  securities  that 
have  contractual  maturity  or  repricing 
dates  between  1  and  5  years,  and 

(b)  100%  of  the  bank's  fixed-  and 
floating-rate  loans  and  securities  that 
have  contractual  matiuity  or  repricing 
dates  beyond  5  years, 

is  less  than  or  equal  to  30%  of  the 
bank's  total  assets. 

Notwithstanding  this  exemption,  the 
appropriate  bank  supervisor  may  apply 
any  or  all  provisions  of  this  policy 
statement  to  a  bank  if  the  supervisor 
deems  such  application  is  necessary  to 
ensure  the  capital  adequacy  of  the  bank. 
This  means  that  a  bank  which  otherwise 
meets  the  exemption  criteria  may  be 
required  by  the  agencies  to  provide 
maturity  and  repricing  data  needed  for 
the  supervisory  model.  The  agencies 
would  intend  to  invoke  this  requirement 
only  in  circumstances  where  a  bank 
appears  to  have  excessive  IRR  levels  and 
lac^s  sufficient  internal  risk  measures 
such  that  a  determination  of  its  need  for 
capital  cannot  be  adequately  assessed  by 
the  agencies.  Banks  that  are  exempted 
from  the  provisions  of  this  policy 
statement  would  continue  to  be  subject 
to  safety  and  soundness  IRR 
examinations  and,  as  a  residt  of  such 
exams,  could  be  directed  by  their 
supervisor  to  improve  or  strengthen 
their  risk  management  practices,  or  hold 
additional  capital  for  IRR. 

If  a  previously  exempted  bank  fails  to 
meet  the  exemption  criteria  as  of  the 
Jime  reporting  date,  it  would  be 
required  to  report  the  necessary  data  in 
the  Reports  of  Condition  and  Income 
beginning  in  March  of  the  next  year 
regardless  of  its  exemption  status  for  the 
remainder  of  the  ciurent  year.  The  one 
exception  to  this  requirement  is  a  bank 
that  is  involved  in  business 
combinations  (pooling  of  interest, 
purchase  acquisitions,  or 
reorganizations)  that  would  result  in  a 
change  in  their  exemption  status.  In 
those  instances,  the  bank  will  be  subject 
to  any  new  reporting  requirements 
beginning  with  the  first  quarterly  report 
date  follovtring  the  effective  date  of  the 
business  combination  involving  the 
bank  and  one  or  more  depository 
institutions. 

C.  Specified  Interest  Rate  Scenarios 

For  the  purpose  of  measuring  a  bank's 
level  of  IRR  exposure  for  capital 
adequacy,  under  either  the  supervisory 
model  or  a  bank's  internal  model,  the 


39506  Federal  Register  /  Vol.  60.  No.  148  /  Wednesday,  August  2,  1995  /  Proposed  Rules 


agencies  will  consider  both  a  rising  and 
falling  interest  rate  scenario  based  on  an 
instantaneous  uniform  200  basis  point 
parallel  change  in  market  interest  rates 
at  all  maturities.  The  agencies  may,  from 
time  to  time,  modify  the  specified 
interest  rate  scenarios  as  appropriate, 
considering  historical  and  current 
interest  rate  levels,  interest  rate 
volatilities  and  other  relevant  market 
and  supervisory  considerations. 

IV.  Description  of  the  Supervisory  hdodel 

A.  Overview 

The  intent  of  the  supervisory  model  is 
to  provide  the  agencies  with  a  measure 
that  estimates  the  sensitivity  of  a  bank's 
economic  value  to  a  specified  change  in 
interest  rates  with  sufficient  accuracy  so 
as  to  allow  the  agencies  to  identify 
banks  that  have  high  IRR  exposures.  The 
model  applies  a  series  of  IRR  risk 
weights  to  a  bank's  reported  repricing 
and  maturity  balances.  These  weights 
estimate  price  sensitivity  of  a  bank's 
reported  balances  to  a  200  basis  point 
change  in  interest  rates.  The  simmiation 
of  these  weighted  balances,  along  with 
certain  price  sensitivity  information  that 
a  bank  may  be  required  to  self-report, 
results  in  a  net  risk-weighted  exposure 
for  the  bank.  This  net  risk-weighted 
exposure  is  an  estimate  of  the  sensitivity 
of  the  bank's  economic  value  to  the 
specified  change  in  interest  rates. 

The  maturity  and  repricing 
information  contained  in  the  Call  Report 
that  all  non-exempted  banks  are 
reqiiired  to  file,  along  with  the  IRR  risk 
weights  that  are  applied  to  that 
information,  form  the  baseline 
supervisory  model.  Banks  with 
concentrations  in  fixed-  or  adjustable- 
rate  residential  mortgage  products  are 
required  to  submit  additional 


information  on  those  holdings  through 
supplemental  Call  Report  schedules. 
Supplemental  IRR  risk  weights  are 
appUed  to  this  information.  These 
supplemental  reporting  schedules  and 
IRR  risk  weights  are  referred  to  as 
supplemental  modides  to  the  baseline 
supervisory  model. 

B.  Supervisory  Model  Calculations 

The  structure  and  format  of  the 
supervisory  model  is  designed  to  allow 
a  bank  manager  to  be  able  to  calculate 
the  IRR  exposure  of  his  or  her  bank  so 
as  to  not  be  dependent  upon  the 
agencies  for  obtaining  model  results. 
The  calculation  of  a  bank's  IRR 
exposure  using  the  supervisory  model 
generally  requires  the  following  steps 

(1)  The  bank's  assets,  liabilities,  and  ofF- 
balance  sheet  contracts  must  be  assigned  to 
the  appropriate  balance  sheet  categories 
based  on  the  instrument's  cash  flow 
characteristics. 

(2)  Within  each  balance  sheet  category, 
each  asset,  liability  or  off-balance  sheet 
contract  must  be  assigned  to  the  appropriate 
time  band  generally  based  on  each 
instrument's  remaining  maturity  or  next 
repricing  date. 

(3)  Balances  within  each  time  band  must 
be  multiplied  by  the  appropriate  risk  weight 
to  produce  a  risk-weighted  position  for  each 
interest  rate  scenario. 

(4)  All  risk-weighted  positions  must  be 
summed  to  produce  a  net  risk-weighted 
position  for  each  interest  rate  scenario  which 
is  the  basis  for  determiaing  the  bank's 
measured  exposure  to  interest  rate  risL 

A  bank  performs  the  first  two  steps  in 
its  compilation  and  submission  of  the 
IRR  Call  Report  schediUes.  Tliose 
schedules  and  accompanying 
instructions  are  contained  in  the 
Appendices  1  and  2  to  this  policy 
statement.  The  risk-weights  required  for 


step  three  are  contained  in  the  tables  in 
Appendix  3  to  this  policy  statement. 

C.  Information  Requirements  of  the 
Supervisory  Model 

Use  of  the  supervisory  model  requires 
information  on  the  maturity  and 
repricing  characteristics  of  a  bank's 
assets,  liabilities  and  off-balance-sheet 
positions.  This  information  is  collected 
by  the  agencies  through  the  quarterly 
Call  Report  submissions  filed  by  non- 
exempted  banks  and  illustrated  by 
Schedule  1.''  This  reporting  schedule 
requires  a  bank  to  report  its  assets, 
liabiUties  and  off-balance-sheet  items 
across  seven  maturity  ranges  (time 
bands)  based  on  the  instnmient's  time 
remaining  to  matiuity  or  next  repricing 
date.  The  time  bands  used: 

(1)  Less  than  or  equal  to  3  months; 

(2)  Greater  than  3  months  and  less  than  or 
equal  to  12  months; 

(3)  Greater  than  1  year  and  less  than  or 
equal  to  3  years; 

(4)  Greater  than  3  years  and  less  than  or 
equal  to  5  years; 

(5)  Greater  than  5  years  and  less  than  or 
equal  to  10  years; 

(6)  Greater  than  10  years  and  less  than  or 
equal  to  20  years; 

(7)  Greater  than  20  years. 

BUJJNQ  CODE  a714-01-P 


''The  agencies  have  not  yet  recommended  to  the 
Federal  Financial  Examination  Council  (FFIEC), 
Call  Report  changes  for  IRR.  The  schedules  and 
associated  reporting  requirements  and  instructions 
that  are  discussed  in  this  proposed  policy  statement 
and  appendix  are  under  consideration  by  the 
agencies.  These  items  are  Included  in  this  policy 
statement  to  provide  commenters  with  a  fuller 
understanding  of  the  proposal  and  to  give  them 
opportunities  to  comment  on  items  under 
consideration  by  the  agencies.  The  agencies  plan  to 
forward  to  the  FFIEC  recommended  Call  Report 
changes  for  IRR.  Once  final  recommendations  are 
made  by  the  agencies,  the  FFIEC  will  publish  the 
proposed  changes  for  public  comment 
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In  the  interest  of  minimizing  reporting 
burdens,  no  coupon  or  yield  data  are 
collected  for  the  baseline  supervisory 
model.  Rather,  the  model  applies 
general  assumptions  regarding  coupon 
rates  and  other  characteristics  of  the 
imderlying  assets,  liabilities,  and  off- 
balance-sheet  instnunents  in  developing 
the  interest  rate  sensitivity  weights. 
Banks  with  concentrations  in  fixed-rate 
or  adjustable-rate  residential  mortgages 
are  required  to  provide  additional 
information  on  those  holdings.  For 
fixed-rate  mortgages,  this  information 
includes  data  on  the  imderlying 
coupons  of  the  mortgage  assets.  For 
adjtistable-rate  mortgages,  the 
information  includes  data  on  lifetime 
and  periodic  caps.  These  supplemental 
modules  for  fixed-  and  adjustable-rate 
mortgages  are  discussed  in  Section  E  of 
this  policy  statement. 

A  brief  description  of  how  various 
types  of  assets,  Habilities,  and  interest- 
rate  related  off-balance  sheet 
instruments  are  reported  is  provided 
below.  Instructions  for  completing  the 
schedules  required  for  the  supervisory 
model  are  provided  in  the  Call  Report 
package  issued  by  the  FFIEC.* 

a.  Reporting  for  assets.  The  price 
sensitivity  of  a  financial  instrument  is 
determined  by  the  instrument's  cash 
flow  characteristics.  Accordingly, 
matiuity  and  repricing  data  on  most 
assets  are  collected  in  one  of  five 
categories  that  reflect  different  types  of 
cash  flows: 

(1)  Adjustable-rate  1-4  family 
mortgage  instruments,  including 
adjustable-rate  mortgage  loans  and 
adjustable-rate,  pass-through  mortgage 
secimties.  This  category  would  not 
include  home-equity  loans;  those  loans 
would  be  reported  with  other 
amortizing  loans  based  on  their 
remaining  matiuity  or  next  repricing 
date; 

(2)  Fixed-rate  1-4  family  mortgages, 
including  both  fixed-rate  mortgage  loans 
and  pass-through,  fixed-rate  mortgage- 
backed  securities,  again  excluding 
home-eauity  loans; 

(3)  Outer  amortizing  loans  and 
securities,  including  asset-backed 
securities,  consiuner  loans  and  other 
easily  identifiable  instruments  that 
involve  scheduled  periodic  amortization 
of  principal  more  frequently  than  once 

a  year; 

(4)  Zero-  or  low-coupon  securities, 
including  securities  with  coupons  of 


less  than  3  percent  that  do  not  involve 
scheduled  periodic  payments  of 
principal;  and 

(5)  All  other  loans  and  securities. 
including  loans  and  securities  that 
involve  only  periodic  payments  of 
interest,  with  payment  of  principal  at 
matiuity. 

Banks  holding  certain  types  of  assets 
are  required  to  self-report  the  current 
market  value  and  estimates  of  the 
change  in  market  value  of  these 
instruments  for  the  specified  interest 
rate  scenarios.  Banks  can  use  either 
their  internal  estimates  or  estimates 
obtained  fi-om  a  reliable  third-party 
source,  provided  that  the  bank  knows, 
understands,  and  documents  the 
assumptions  and  methodologies  used  to 
calculate  the  estimated  market  value 
sensitivities.  Assumptions,  pricing 
methodologies  and  all  other 
documentation  must  be  reasonable  and 
available  for  examiner  review.  Self- 
reporting  is  used  for  the  following 
assets: 

(1)  All  mortgage-backed  derivative 
securities  that  meet  the  FFIEC's 
definition  of  "high-risk. "» 

(2)  All  structured  notes,  as  defined  in 
the  Call  Report  instructions; 

(3)  Non-high  risk  mortgage  derivative 
securities  whiBn  those  holdings 
represent  10  percent  or  more  of  a  bank's 
assets.  Banks  whose  holdings  are  less 
than  10  percent  of  assets  have  the 
option  of  either  self-reporting  or 
reporting  those  instruments  as  non- 
amortizing  securities  based  on  bank 
management's  estimate  of  the 
instrument's  current  average  life. 

(4)  Trading  account  portfolios.  A  bank 
should  report  the  change  in  the 
economic  value  of  all  of  their  trading 
account  positions  for  a  100  basis  point 
parallel  increase  and  decrease  in 
interest  rates.  i° 

(5)  Mortgage  servicing  rights  that  are 
capitalized  and  reported  on  the  bank's 
balance  sheet. 

b.  Reporting  for  Liabilities.  The 
majority  of  bank  habilities  repay 


•Draft  reporting  instructions  for  the  schedules 
under  consideration  by  the  agencies  are  provided  in 
Appendix  2  of  this  policy  statement.  As  previously 
noted,  the  schedules  and  associated  reporting 
requirements  and  instructions  discussed  in  this 
proposed  policy  statement  have  not  been  finalized 
and  submitted  to  the  FFIEC. 


■Effective  February  10, 1992  agencies  and  the 
Office  ofThrift  Supervision  adopted  revised 
supervisory  policies  on  securities  activities  that 
were  developed  under  the  auspices  of  the  FFIEC. 
The  revised  {>olicies  established  a  framework  for 
identifying  "high-risk  mortgage  derivative 
products." 

">The  agencies  expect  banks  to  have  prudential 
internal  risk  limits  and  effective  risk  measurement 
systems  for  their  trading  activities.  For  banks  with 
significant  trading  o[>erations,  the  adequacy  and 
results  of  those  systems  will  be  closely  reviewed  by 
examiners  and  would  be  incorporated  into  their 
assessment  of  the  bank's  overall  risk  position.  The 
Basle  Committee  on  Bank  Supervision  is  also 
considering  methods  of  evaluating  IRR  in  trading 
accounts  and  determining  appropriate  capital 
requirements.  This  process  could  lead  to  an 
international  agreement  which  would  affect  the 
treatment  of  trading  activities  for  U.S.  banks. 


principal  only  at  maturity.  Hence,  the 
supervisory  model  applies  the  same  set 
of  risk- weights  to  all  of  a  bank's  interest- 
sensitive  Uabihties.  Bank  liabilities 
differ,  however,  in  the  certainty  of  their 
maturity.  In  particular,  many  bank 
liabilities  have  uncertain  or 
indeterminate  contractual  maturities. 
Given  these  differences,  liabiUties  with 
contractual  maturities  are  reported 
separately  fi-om  those  with 
indeterminate  contractual  maturities. 
The  agencies  have  adopted  uniform 
rules  for  distributing  non-maturity 
deposits  accounts  across  the  time  bands. 
These  rules  specify  the  longest  time 
band  that  can  be  used  for  each  type  of 
deposit  and  the  maximum  percentage 
amount  that  can  be  reported  into  that 
time  band.  In  its  reporting  of  these 
deposits,  a  bank  may  distribute  such 
deposits  across  the  time  bands 
according  to  the  bank's  own 
assumptions  and  experience,  subject  to 
the  following  constraints: 

(1)  Commercial  Demand  Deposits:  A 
bank  should  report  50  percent  of  its 
commercial  demand  deposits  in  the  0- 
3  month  time  band.  The  remaining 
balances  may  be  distributed  across  the 
first  four  time  bands,  with  a  maximum 
of  20  percent  of  total  balances  in  the  3- 
5  year  time  band. 

(2)  Retail  DDA.  Savings,  and  NOW 
Accounts:  A  bank  may  distribute  the 
balances  in  these  accounts  across  any  of 
the  first  five  time  bands,  with  a 
maximum  of  20  percent  in  the  5-10  year 
time  band  and  no  more  than  40  percent 
combined  in  the  3-5  and  5-10  year 
bands. 

(3)  MMDA  Accounts:  A  bank  may 
distribute  these  balances  across  any  of 
the  first  three  time  bands,  with  a 
maximum  of  50  percent  in  the  1-3  year 
band. 

Within  these  deposit  reporting 
parameters,  a  bank  is  permitted  to  use 
different  distributions  of  these  deposits 
for  the  rising  and  falling  rate  scenarios. 
This  flexibility  is  designed  to  reflect  the 
embedded  optionaUty  associated  with 
these  products. 

c.  Reporting  for  Off -Balance-sheet 
Positions.  Off-balance-sheet  contracts 
that  represent  a  firm  obligation  for  both 
parties  are  reported  within  the  maturity 
ladder  fi-amework  using  a  two-entry 
approach  to  reflect  how  the  contract 
alters  the  timing  of  cash  flows.  For 
interest  rate  swaps,  the  first  entry  would 
be  reported  in  the  time  band 
corresponding  to  the  next  repricing  date 
of  the  contract,  and  the  second  entry 
would  be  reported  in  the  time  band 
corresponding  to  the  maturity  of  the 
instrument.  For  futures,  forwards,  and 
FRAs,  the  first  entry  would  be  reported 
in  the  time  band  corresponding  to 
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settlement  date  of  the  contract,  and  the 
second  entry  would  be  reported  in  the 
time  band  corresponding  to  the 
settlement  date  plus  the  maturity  of  the 
instrument  underlying  the  contract. 

Contracts  that  are  based  on  non- 
amortizing  instruments  are  reported 
separately  from  those  based  on 
amortizing  principal  amounts  or  on 
underlying  instruments  that  amortize. 
Examples  of  "non-amortizing"  contracts 
include  futures,  forward-rate 
agreements,  swaps  on  which  the 
notional  principal  amount  of  the 
contract  does  not  amortize, 
securitization  of  credit  card  receivables 
under  a  spread  account  approach,  and 
firm  commitments  to  buy  or  sell  non- 
mortgage  loans  or  securities.  Examples 
of  "amortizing"  contracts  are 
commitments  to  buy  and  sell  mortgages 
and  commitments  to  originate  mortgage 
loans. 

Self  Reporting  for  Options 

Option-related  contracts  are  not 
distributed  and  reported  within  the  time 
bands  of  the  maturity  ladder  schedule. 
A  bank  that  holds  such  contracts  is 
required  to  "self-report"  the  market 
value  sensitivities  of  those  positions. ' ' 


< '  This  differs  from  earlier  proposals  where  the 
agencies  proposed  that  options-related  contracts  be 


D.  IRR  Risk  Weights 

Under  the  supervisory  model,  a 
bank's  IRR  exposure  is  calculated  by 
multiplying  its  reported  repricing  and 
maturity  positions  by  IRR  risk  weights. 
These  risk  weighted  positions,  when 
summed  and  added  to  the  sensitivities 
of  any  self-reported  items,  form  the 
bank's  net  risk-weighted  position. 

Each  risk  weight  is  constructed  to 
approximate  the  percentage  change  in 
value  of  the  reported  position  that 
would  result  from  a  200  basis  point, 
instantaneous  and  uniform  movement 
in  market  interest  rates.  Separate  risk 
weights  are  used  for  the  rising  and 
falling  interest  rate  scenarios  to  account 
for  the  asymmetrical  price  behavior  of 
various  bank  assets,  liabiUties  and  off- 
balance-sheet  instruments. 

The  set  of  risk  weights  used  in  the 
baseline  supervisory  model  for  each 
scenario  consists  of: 

(1)  Four  "ARM"  risk  weights  for 
adjustable-rate  residential  mortgage 
loans  and  securities.  There  is  one  risk 


reported  on  the  basis  of  their  delta-equivalent 
values.  The  agencies  have  made  this  change  in  the 
treatment  of  option-related  contracts  due  to  their 
concerns  that  delta-equivalent  values  may  be 
difficult  to  compute  for  longer-dated  caps  and 
floors,  and  the  limitations  of  using  delta  as  a  proxy 
for  market  value  sensitivities  when  evaluating  effect 
of  large  rate  movements. 


weight  for  each  of  the  three  reset 
frequency  categories,  plus  one  risk- 
weight  for  those  ARMs  that  are  within 
200  basis  points  of  their  lifetime  cap; 

(2)  Seven  "Fixed-Rate  Residential 
Mortgage"  risk  weights  (i.e.,  one  for 
each  time  band)  for  fixed-rate 
residential  mortgage  loans  and  pass- 
through  mortgage  securities; 

(3)  Seven  "Other  Amortizing"  risk 
weights  for  asset-backed  securities, 
consumer  loans  and  amortizing  off- 
balance-sheet  instruments; 

(4)  Seven  "Zero  or  Low  Coupon"  asset 
risk  weights  for  instruments  with  a 
coupon  of  3  percent  or  less; 

(5)  Seven  "All  Other"  asset  risk 
weights  for  non-amortizing  instruments; 
and, 

(6). Seven  liability  risk  weights  for  all 
Uability  instruments. 

The  risk  weights  used  in  the  baseline 
supervisory  model  are  provided  in 
Table  1  and  also  in  Appendix  3  of  the 
poUcy  statement.  The  agencies  propose 
to  limit  the  frequency  of  revisions  to  the 
risk-weights  such  that  revisions  would 
not  be  made  until  such  time  as  market 
rates  have  moved  sufficiently  as  to 
prompt  a  revision  of  all  the  risk  weights. 
Such  changes  may  occur  only  once 
every  several  years. 

BILUNQ  CODE  6714-01-P 
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The  agencies  constructed  the  risk 
weights  shown  in  Table  1  by  using 
hypothetical  market  instruments  &at 
are  representative  of  the  category  being 
measured.  The  risk  weights  are  based  on 
the  percentage  change  in  the  present 
value  of  the  benchmark  instruments  for 
the  specified  interest  rate  scenario.  Risk 
wei^ts  for  adjustable-  and  fixed-rate 
residential  mortgage  loans  and 
securities  were  derived  firom  data 
provided  by  the  OTS  (Office  of  Thrift 
Supervision)  Net  Portfolio  Value  Model 
as  of  September  30, 1994  for  use  in  the 
OTS  Asset  and  Liability  Pricing  Tables 
published  by  the  OTS.  The  mortgage 
risk  weights  directly  incorporate 
convexity  for  the  rate  scenario  and 
prepayment  assmnptions  for  mortgage 
loans  and  securities. '^  A  complete 
description  of  the  instruments  and 
methodologies  used  by  the  agencies  to 


■'Convexity  refers  to  the  non-linear  price/yield 
relationahip  of  fixed-rate  financial  instruments. 
Instruments  without  option  features,  such  as 
Treasury  notes,  have  positive  convexity,  meaning 
that  as  the  price  of  the  instrument  foils,  its  yield 
will  increase  by  a  proportionately  greater  amount 
Other  instruments,  such  as  certain  mortgage-becked 
securities,  have  negative  convexity. 


construct  the  risk  weights  for  each 
category  is  contained  in  Appendix  4  of 
this  pohcy  statement. 

E.  Description,  of  Supplemental  Modules 

Residential  mortgage  products  have 
option  feat\ues  that  make  the  value  of 
the  instrument  more  sensitive  to  interest 
rate  changes  than  many  other  types  of 
financial  instnmients.  To  more 
accurately  meas\u«  the  sensitivity  of 
these  products,  a  bank  that  has  holdings 
of  these  instruments  in  excess  of 
specified  levels  is  required  to  provide 
additional  information  on  those 
holdings  in  its  Call  Report  submissions. 
The  agencies  will  apply  expanded  tables 
of  risk  weights  to  those  portfolios  when 
estimating  the  bank's  IRR  exposure. 
Both  one-to-lour  family  residential 
mortgage  loans  and  pass-through 
securities  are  considered  mortgage 
holdings  for  these  supplemental 
modules.  Mortgage  loans  that  a  bank  has 
funded  but  holds  for  sale  do  not  need 
to  be  reported  in  the  supplemental 
modules  or  included  in  the  calculation 
of  a  bank's  holdings  of  mortgage 
products  provided  that  the  basic  has  a 
firm  and  binding  commitment  from  a 


third  party  to  purchase  the  loan.  Loans 
with  such  binding  conunitments  are 
reported  separately  in  Schedule  1  and 
receive  a  risk-weight  commensurate 
with  short-term  (three  months  or  less) 
non-amortizing  instruments.  A  bank, 
however,  may  elect  to  report  these  loans 
in  the  supplemental  reporting 
schedules. 

1.  Fixed-Rate  Residential  Mortgages: 
A  bank  with  fixed-rate  residentitd 
mortgage  holdings  that  exceeds  20%  of 
its  total  assets  will  report  as  part  of  its 
quarterly  Call  Report  submissions, 
additional  information  on  those 
holdings  based  upon  their  time 
remaining  to  maturity  and  coupon  rate 
(Schedule  2).  The  term  "coupon  rate" 
for  fixed-rate  mortgage  loans  refers  to 
the  loan's  stated  coupon  rate,>while  for 
pass-through  securities,  it  refers  to  the 
weighted  average  coupon  (WAC)  of  the 
imderlying  mortgages.  For  each  matvuity 
and  coupon  range,  the  agencies  have 
developed  and  will  apply  risk  weights 
which  reflect  the  differences  in 
expected  price  sensitivities  that  are 
associated  with  each  coupon  range. 
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SCHEDULE 2 
FIXED-RATE  MORTGAGES 

To  be  completed  by  banks  with  fixed-rate  mortgage  holdings  greater  than  20%  oftoUl  assets 


I.  Test  for  determining  whether  Schedule  2  should  be  completed. 


Indicate  in  the  appropriate  box  at  the  right  whether  the  bank  has  "total 
adjusted  fixed-rate  mortgage  holdings"  greater  than  20  percent  of 
total  assets  as  of  the  report  date 


Balances  widi 
Coupons  of: 

Remaining  Time  to  Manirity                                      \ 

(Column  A) 

5  Years  or 

Less 

(Column  B) 

Over  5  Years 

Through  10 

Years 

(Column  C) 

Over  10  Years 

Through  20  Years 

(Column  D) 

Over  20 

Years 

2.    <6.75% 

3.    6.76%-<7.25% 

4.    7.26%  -  ^.75% 

- 

5.   7.76%-<8.25% 

■ 

6,    8.26%-<8.75% 

7.    8.76%-<9.25% 

8.   9.26%-<9.75% 

9.    >9.75% 

995 
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2.  Adjustable-Rate  Residential 
Mortgages:  Adjustable-rate  mortgage 
loans  and  securities  have  price 
sensitivities  that  are  substantially 
different  than  fixed-rate  mortgage  assets 
primarily  due  to  their  coupon  reset 
features.  The  coupon  adjustments  are 
generally  limited  by  caps  and  floors 
both  for  the  life  of  the  mortgage  and  also 
at  their  rest  period.  These  caps  are 
known  as  lifetime  and  period  caps.  In 
general,  there  are  three  factors  that  most 
influence  the  price  sensitivity  of  an 
ARM:  the  reset  frequency,  the  periodic 
cap,  and  the  lifetime  cap.  The 
relationship  between  the  periodic  and 
lifetime  caps  and  the  effect  of  that 
relationship  on  ARM  prices  is  complex 
and  varies  based  upon  the  likelihood 
that  either  cap  will  become  binding. 


Consequently,  information  on  both  the 
periodic  cap  and  the  lifetime  cap  will  be 
collected  bom  banks  with  significant 
ARM  holdings. 

A  bank  wim  ARM  holdings  greater 
than  10%  but  less  than  25%  of  its  total 
assets  will  through  its  Call  Report 
submissions,  provide  additional 
information  on  those  holdings 
(Schedule  3).  The  bank  will  report  its 
ARM  balances  by  the  ARM's  reset 
frequency,  the  nature  of  its  periodic  cap, 
and  the  distance  to  its  lifetime  cap. 
ARM  balances  will  be  reported  for  the 
three  reset  frequencies  (6  months  or 
less,  over  6  months  but  less  than  or 
equal  to  1  year,  and  over  1  year).  The 
three  reset  frequencies  are  divided  by 
whether  or  not  the  ARM  carries  a 
periodic  cap,  and  in  the  over  6  months 


to  1  year  column,  by  the  size  of  the 
periodic  cap.  The  distance  to  the 
lifetime  cap  is  stratified  into  four 
groups: 

(1)  ARMs  that  are  vtrithin  200  basis 
points  of  their  lifetime  caps; 

(2)  ARMs  that  are  201  to  400  basis 
points  from  their  lifetime  caps; 

(3)  ARMs  that  are  401  to  600  basis 
points  from  their  lifetime  caps; 

(4)  ARMs  that  are  more  than  600  basis 
points  from  their  lifetime  caps. 

A  bank  whose  ARM  holdings  exceed 
25%  of  its  total  assets  will  provide 
further  information  on  its  ARM 
balances,  including  information  on  the 
ARM'S  index  type  and  weighted  average 
coupon,  as  illustrated  by  Schedule  4. 
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SCHEDULES 
ADJUSTABLE-RATE  MORTGAGES 

To  be  completed  by  banks  with  ARM  holdings  greater  than  or  equal  to  10%  but  less  than  25*/*  of  total  assets 

1.  Test  for  detennining  whether  Schedule  3  should  be  completed. 


Indicate  in  the  appropriate  box  at  the  right  whether  the  bank  has  "total 
adjusted  adjustable-rate  mortgage  holdings"  greater  than  or  equal  to 
10  percent  but  less  than  25  percent  of  total  assets  as  of  the  report  date.., 


6  Months  or  Less 


(Column  A)    |  (G)luinnB) 

No  periodic  |     Periodic 

cap         H        cap 


Reset  Frequency 


Over  6  Months  through  1  Year 


(Column  C) 

No  periodic 

cap 


(Column  D) 

Periodic 

cap  ISObp 

or  less 


(Column  E) 

Periodic  cap 

more  than 

ISObp 


Over 


(Column  F) 

No 

periodic 

cap 


Year 


(Column  G) 

Periodic 

Cap 


Instruments  200 
basis  points  or  less 
from  the  lifetime 
cap 


2.   Balance 

Instruments  201  to 
400  basis  points 
from  the  lifetime 
cap 


-1 


3.  Balance 


Instruments  401  to 
600  basis  points 
from  the  lifetime 
cap 


4.  Balance 


Instruments  more 
than  600  basis 
points  from  the 
lifetime  cap  and/or 
with  no  lifetime  cap 


S.  Balance 


. 
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SCHEDULE  4 
ADJUSTABLE-RATE  MORTGAGES 

To  be  completed  by  banks  with  ARM  holdings  greater  than  or  equal  to  25%  of  assets 

1.  Test  for  detennining  whether  Schedule  4  should  be  completed. 

Indicate  in  the  ^propriate  box  at  the  right  whether  die  bank  has  "total 
adjusted  adjustable-rate  mortgage  holdings"  greater  than  or  equal  to 
25  percent  of  total  assets  as  of  the  report  date » 


• 

Current  Market  Index  By  Reset  Frequency 

Lagging  Market 

Index  by  Reset 

Frequency 

6  Months  or  Less 

Over  6  Months  to  1  Year 

Overl  Year 

(Col.  H) 
1  Month 
or  Less 

(Col.  I) 
Overl 
Month 

(Col.  A) 

No 
periodic 

(Col.B) 

Periodic 

Cap 

(Col.C) 

No 
periodic 

cap 

(Col.  D) 
Periodic 

Cap  of 
ISObpor 

less 

(Col-E) 

Periodic 

Cap 

more 

than 

ISObp 

(C0I.F) 

No 
periodic 

cap 

(Col.G) 
Periodic 

lutruBCBts  200  butt  poiiti 
or  less  from  tke  lifetiaic  cap 

1 

2.  Balance 

3.  WAC 

iutniHcits  201  to  400  basis 
poiats  fh>B  the  lifetime  cap 

1 

4.  Balance 

5    WAC 

iBtmmeats  401  to  MO  basis 
poiats  from  the  Kfetimc  cap 

1 

6.  Balance 

1 

7    WAC 

1 

lastmmeBls  more  thaa  600 
basis  poiats  from  the 
Kfctirae  cap  aBd^r  with  no 
lifetime  cap 

« 

8.  Balance 

9.  WAC 

n^BB 
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V.  Calculation  ofIRR  Exposure 

A  bank's  IRR  exposure  is  calculated 
for  both  the  rising  and  declining  interest 
rate  scenarios.  The  exposures  derived 
for  each  scenario  may  differ  in 
magnitude  due  to  asymmetries  in  the 
price  sensitivity  of  financieil  instruments 
as  interest  rates  change  (e.g.,  convexity). 
For  each  scenario,  the  first  step  in 
computing  a  bank's  IRR  exposiue  is  to 
multiply  each  reported  repricing  or 
matiuity  position  (as  reported  in 
Schedules  1,  2,  3  or  4)  by  the 
appropriate  risk  weight.  This  product, 
referred  to  as  the  "risk  weighted 
position,"  represents  the  estimated 
dollar  change  in  the  present  value  of 
that  position  for  the  200  basis  point  rate 
soenario.  The  next  step  is  to  sum  all  of 
the  risk  weighted  positions  and  add  to 
these  positions  the  sensitivities  of  any 
self-reported  items.  This  result,  referred 
to  as  the  "net  risk  weighted  position," 
represents  the  estimated  change  in  the 
economic  value  of  the  bank  and  is  the 
bank's  IRR  exposiue  for  the  that  rate 
scenario. 

Appendix  1  provides  example 
worksheets  and  IRR  calculations  for 
hypothetical  banks  subject  to  the 
baseline  and  supplemental  modules. 

VI.  Use  of  a  Bank's  Internal  IRR  Model 
Results 

The  supervisory  model  set  forth  in 
this  policy  statement  is  one  tool  that 
examiners  will  use  to  assess  a  bank's 
level  of  IRR  exposiue  and  its  need  for 
capital.  Examiners  also  will  consider  the 
IRR  exposures  that  are  indicated  by  the 
bank's  internal  IRR  model.  The  agencies 
recognize  that  many  banks  have 
sopUsticated  internal  models  for 
measuring  IRR  that  take  account  of 
complexities  that  are  not  captured  by 
the  supervisory  model  and  that  are 
tailored  to  the  products,  activities,  and 
drciunstances  of  each  bank.  In  cases 
where  the  bank's  internal  model 
provides  a  more  acciu'ate  assessment  of 
the  bank's  IRR  exposure,  the  results  of 
that  model  vnll  be  the  primary  basis  for 
an  examiner's  conclusion  about  the 
bank's  level  of  IRR  exposing. 

Factors  that  examiners  will  consider 
in  detennining  whether  a  bfuik's 
internal  model  provides  a  more  accurate 
assessment  of  the  bank's  IRR  profile 
than  the  supervisory  model  include: 

(1)  Whether  the  bank's  internal  model 
is  appropriate  to  the  natiu-e,  scope,  and 
complexities  of  the  bank  and  its 
activities; 

(2)  Whether  the  model  includes  all 
material  IRR  positions  of  the  bank; 

(3)  Whether  the  model  provides  a 
more  precise  measurement  of  the 
changes  in  the  economic  value  to  the 
bank  than  the  supervisory  model; 


(4)  Whether  the  model  considers  all 
relevant  repricing  data,  including 
information  on  contractual  maturities 
and  repricing  dates,  contractual  interest 
rate  floors  and/or  ceilings; 

(5)  Whether  the  model  measures  the 
bank's  IRR  exposure  over  a  probable 
range  of  potential  interest  rate  changes, 
including  but  not  limited  to,  the  rate 
scenarios  established  in  this  policy 
statement; 

(6)  Whether  the  assumptions  and 
structiue  of  the  model  are  reasonable, 
documented  and  periodically  reviewed 
and  validated  by  an  appropriate  level  of 
senior  management  that  has  sufficient 
independence  from  units  that  take  or 
create  IRR  exposures; 

(7)  Whether  the  results  of  the  model 
are  communicated  to  and  reviewed  by 
senior  management  and  the  institution's 
Board  of  Directors  on  at  least  a  quarterly 
basis. 

VII.  Use  of  Measurement  Process  Results 

The  results  of  the  measurement 
process  established  by  this  policy 
statement  vdll  be  one  factor  that  an 
examiner  will  use  when  evaluating  a 
bank's  capital  adequacy  v\rith  regards  to 
IRR.  In  revievdng  a  bank's  capital 
adequacy,  an  examiner  will  consider  the 
exposure  of  the  bank's  capital  and 
economic  value  to  changes  in  interest 
rates,  as  measured  by  the  supervisory 
model  and,  where  applicable,  the  bank's 
internal  model.  Other  factors  that  an 
examiner  will  consider  include  the 
quality  of  a  bank's  IRR  management, 
internal  controls,  and  the  overall 
financial  condition  of  the  bank, 
including  its  earnings  capacity,  capital 
base,  and  the  level  of  other  risks  which 
may  impair  futiue  earnings  or  capital. 
When  assessing  the  adequacy  of  the 
bank's  IRR  management  process,  an 
examiner  will  consider: 

(1)  The  adequacy  and  effectiveness  of 
senior  management  and  Board 
oversight; 

(2)  The  adequacy  of  and  compliance 
with  the  bank's  policies,  procedures  and 
internal  controls; 

(3)  The  existence  of  and  adherence  to 
specific  risk  limits  relating  to  loss  of 
capital; 

(4)  Management's  knowledge  and 
ability  to  identify  and  manage  sources  of 
IRR  effectively;  and 

(5)  The  adequacy  of  internal  risk 
measurement  and  monitoring  systems. 

At  the  completion  of  each  safety  and 
soimdness  examination,  examiners  will 
form  and  document  conclusions  as  to 
the  adequacy  of  a  bank's  capital  and  risk 
management  process  vn\h  regard  to 
interest  rate  risk.  An  examiner's 
conclusions  about  both  the  level  of  risk 
and  the  adequacy  of  the  risk 


management  process  will  play  an 
integi^  role  in  determining  a  bank's 
need  for  capital  for  IRR.  Banks  with 
high  levels  of  measured  exposure  or 
weak  management  systems  generally 
will  need  to  hold  capital  for  IRR.  The 
specific  amount  of  capital  that  may  be 
needed  will  be  determined  on  a  case-by- 
case  basis  by  the  examiner  and  the 
appropriate  supervisory  agency.  This 
determination  and  the  examiner's 
overall  conclusions  regarding  IRR  will 
be  discussed  v^th  bank  management  at 
the  close  of  each  examination. 
Diuing  the  intervals  between 
examinations,  the  agencies  will  use  the 
supervisory  model  to  help  monitor 
changes  in  a  bank's  IRR  exposure. 
Significant  changes  in  reported 
exposiues  or  in  a  bank's  overall 
financial  condition  will  be  analyzed  by 
the  bank's  primary  supervisor  to 
determine  whether  additional 
supervisory  actions  are  warranted.  Such 
actions  may  include  additional 
discussions  with  bank  management, 
requests  for  additional  information,  on- 
site  reviews  of  the  bank,  and 
reevaluation  of  the  bank's  capital 
adequacy. 

Appendix  1 — Proposed  Call  Report 
Schedules  and  Supervisory  Model 
Worksheets 

This  appendix  contains  sample  call 
report  schedules  and  worksheets  that 
would  be  used  for  the  proposed 
supervisory  model.  As  noted  in  the 
proposed  policy  statement,  the 
schedules  shown  in  this  appendix  are 
under  consideration  by  the  agencies  but 
have  not  yet  been  submitted  to  the 
FFIEC  for  approval.  These  schedules 
and  worksheets  are  included  in  this 
dociunent  to  provide  readers  and 
commenters  a  better  understanding  of 
the  proposed  supervisory  risk 
measurement  system. 

/.  Sample  Call  Report  Schedules 

Schedule  1  illustrates  the  information 
that  would  be  collected  from  all  banks 
that  do  not  meet  the  reporting 
exemption  criteria.  This  information 
would  be  used  for  the  baseline 
supervisory  model.  Schedules. 2— 4 
illustrate  the  information  that  would  be 
collected  from  non-  exempt  banks  that 
have  concentrations  in  fixed-  or 
adjustable-rate  residential  mortgage 
loans  or  pass-through  securities.  This 
information  would  be  used  in  lieu  of  the 
items  for  these  portfolios  on  Schedule  1. 
The  balances  reported  in  the 
supplemental  schedules  would  be 
subjected  to  the  expanded  set  of  risk 
weights  shown  in  Appendix  3.  Draft 
reporting  instructions  for  Schedules  1- 
4  are  provided  in  Appendix  2. 
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Schedule  5  illustrates  the  information 
on  a  bank's  internal  IRR  model  results 
that  the  agencies  propose  to  collect  on 
a  voluntary  and  confidential  basis.  A 
bank  that  has  an  internal  IRR  model  that 
measures  the  bank's  economic  exposiu* 
for  a  200  basis  point  parallel  rate  shock 
would  provide  summary  information  on 
the  estimated  change  in  value  for 
various  asset,  hability,  and  off-balance- 
sheet  categories. 
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SCHEDULE  2 
FIXED-RATE  MORTGAGES 

To  be  completed  by  banks  with  Hxed-rate  mortgage  holdings  greater  than  20%  of  total  assets 


1 .  Test  for  determining  whether  Schedule  2  should  be  completed. 


Indicate  in  the  appropriate  box  at  the  right  whether  the  bank  has  "total 
adjusted  fixed-rate  mortgage  holdings"  greater  than  20  percent  of 
total  assets  as  of  the  report  date 


Balances  with 
Coupons  of: 

Remaining  Time  to  Maturity 

(Colunm  A) 

5  Years  or 

Less 

(Colunm  B) 

Over  5  Years 

Through  10 

Years 

(Column  C) 

Over  10  Years 

Through  20  Years 

(Column  D) 

Over  20 

Years 

2.      <6.75% 

3.      6.76%.s7.25% 

4.      7.26%  -  i7.75% 

5.      7.76%-s825% 

r 

6.      8.26%  -  s8.75% 

7.      8.76%  -  i9.25% 

8.      9.26%  -  s9.75% 

9.      >  9.75% 

=s=-s=m«=a 
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SCHEDULES 
ADJUSTABLE-RATE  MORTGAGES 

To  be  completed  by  banks  with  ARM  holdings  greater  than  or  equal  to  10%  but  less  than  25%  of  total  assets 

1.  Test  for  detennining  whether  Schedule  3  should  be  completed. 

Indicate  in  the  appropriate  box  at  the  right  whether  the  bank  has  "total 

adjusted  adjustable-rate  mortgage  holdings"  greater  than  or  equal  to  '>  . 

10  percent  but  less  than  25  percent  of  total  assets  as  of  the  report  date 


6  Months  or  Less 


(Column  A) 

No  periodic 

cap 


Instruments  200 
basis  points  or  less 
from  the  lifetime 
cap      


(Column  B) 

Periodic 

cap 


Reset  Frequency 


Over  6  Months  through  1  Year 


(Column  Q 

No  periodic 

cap 


(Column  D) 

Periodic 

caplSObp 

or  less 


(Column  E) 

Periodic  cap 

more  than 

ISObp 


Over 


(Column  F) 

No 

periodic 

cap 


Year 


(Column  G) 

Periodic 

Cap 


^ 


2.   Balance 


Instruments  201  to 
400  basis  points 
from  the  lifetime 
cap 


3.  Balance 


Instruments  401  to 
600  basis  points 
from  the  lifetime 
cap 


4.  Balance 

Instruments  more 
than  600  basis 
points  from  the 
lifetime  cap  and/or 
with  no  lifetime  cap 


5.  Balance 
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SCHEDULE  4 

ADJUSTABLE-RATE  MORTGAGES 

To  be  completed  by  banks  with  ARM  tioldings  greater  than  or  equal  to  25%  of  assets 

1.  Test  for  determining  whether  Schedule  4  diould  be  completed. 

Indicate  ai  die  appropriate  box  at  die  right  whedier  die  bank  has  "total 
adjusted  adjustable-rate  mortgage  holdings"  greater  dian  or  equal  to 
25  percent  of  total  assets  as  of  die  report  date 


:  .                                  ; 

Current  Market  Index  By  Reset  Frequency 

Lagging  Market 

Index  by  Reset 

Frequency 

6Mondisor 
Less 

Over  6  Mondis  to  1  Year 

Over  1  Year 

(Col.  H) 

1 
Mondi 
or  Less 

(Col.  I) 
Over 

1 
Mondi 

(Col.  A) 

No 
periodic 

cap 

(Col.B) 

Periodic 

Cap 

(Col.C) 

No 
periodic 

"P 

(Col.D) 
Periodic 

a^of 

ISObpor 
less 

(COI.E) 

Periodic 

Cap 

moie 

than 

ISObp 

(C0I.F) 

No 

periodic 

"P 

(Col.G) 

Periodic 

c«P 

lutniaeBls  2M  bub  poiats 
or  less  froB  the  lifeliBc  cap 

1 

2.  BalMce 

3.  WAC 

lastnineia  201  to  4M  bosis 

points  fron  the  lifetime  cap 

j 

4.  Balance 

5    WAC 

IistniHeats  4»1  to  600  basis 
poiats  from  the  lifetine  cap 

1 

6.  BalMce 

7.  WAC 

laatniaeati  aore  Ihaa  MO 
basis  poiats  from  the 

lifetiaic  cap 

• 

8.  Balance 

9.  WAC 

a_B^„ 
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Schedule  5 

Results  of  Internal  IRR  Measurement  System 


To  be  filed  by  intitutions  that  use  an  internal  interest  rate  risk 

measurement  system. 

RisinK  Rates 

Declining  Rates 

Dollar  Amounts  in  Thousands 

Bil 

Mil 

hwu 

Bil 

Mil 

Thou 

Interest  Rate  Risk  Sensitivity  Analysis  •  Estimated  Change  in  Economic  Value 
1.    Debt  securities: 

8.    ARM  securities 

■CFD 

BCFD 

b.    Fixed  rate  mortgage  securities 

KFD 

BCFD 
XXXX 

c.    All  other  amortizmg  securities 

tCFD 

BCFD 
XXXX 

• 

d.    Non-amortizing  securities 

BCFD 

BCFD 

e.    Zero  or  low  coupon  securities 

tCFD 

BCFD 

2.    Loan  and  Leases 

a.    ARM  loans 

KFD 

BCFD 

b.    Fixed  rate  mortgage  loans 

Bcn> 
xxxx 

BCFD 
XXXX 

c.    Other  amortizing  loans 

ICFD 

BCFD 

d.    All  other  loans 

BOD 
XXXX 

BCFD 

3.    Mortgage  servicing  rights 

BCFD 

BCFD 

4.    Trading  account  (on  and  ofT-balance  sheet) 

■CFD 

BCFD 
iOOOC 

S.    All  other  interest-bearing  assets  (Bal.  due.  Fed  funds) 

ICFD 

BCFD 

6.    Total  Liabilities. 

a.    Non-maturity  deposits  (MMDAs,  DDAs,  NOWs,  savings) 

KFD 

BCFD 

b.   Time  deposits ^ 

BCFD 

BCFD 

c.    All  other  interest-bearing  non-deposit  liabilities 

•CFD 

BCFD 
XXXX 

7.    OfT-balance  sheet  contracts  (nontrading  account) 

a.    Non-amortizing  and  amortizing 

BCFD 

BCFD 
XXXX 

b.    Interest  rate  options -. 

BOO 
XXXX 

•cm 

8.    Total  Assets  -  Total  Liabilities  ■•-/•  ofT-balance  sheet 

BCFD 

BOD 
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n.  Baseline  Supervisory  Model 
Worksheet 

To  illustrate  how  a  bank's  IRR 
exposiue  would  be  calcvilated  under  the 
baseline  supervisory  model,  the 
following  worksheets  are  provided  for  a 
hypothetical  bank  (Bank  A)  that  is  not 
exempted  from  reporting  (see  policy 
statement)  and  has  filed  the  proposed 
Schediile  1.  Since  Bank  A's  fixed-rate 
residential  mortgage  loan  and  security 
holdings  are  less  than  20%  of  its  total 
assets  and  its  adjustable-rate  holdings 
are  less  than  10%  of  total  assets,  it  is  not 
subject  to  any  the  supplemental 
reporting  schedules.  Schedule  lA  shows 
the  completed  Schedule  1  for  Bank  A. 
Tables  lA  and  2A  are  the  baseline 
model  worksheets  for  the  rising  and 
falling  rate  scenarios,  respectively  for 
Bank  A. 

Coliunn  A  in  Tables  lA  and  2A 
combine  and  transcribe  the  balance 
information  that  Bank  A  reported.  For 
example.  Bank  A  reported  $4,126 
million  of  fixed-rate  mortgage  securities 
and  $5,432  miUion  of  fixed-rate 
mortgage  loans  that  had  maturities  of 
10-  to  20-years.  These  balances  have 
been  combined  and  reported  in  Item  1(f) 
in  Tables  lA  and  2A. 

Column  B  in  Tables  lA  and  2A  shows 
the  supervisory  model  risk  weights  for 
each  instrument  type  and  maturity 


category.  The  risk  weights  represent  the 
estimated  percentage  change  in  the 
value  of  the  reported  balances  for  a  200 
basis  point  rise  (Table  lA)  and  decline 
(Table  2A)  in  interest  rates.  For 
example,  the  value  of  a  3-  to  5-year  non- 
amortizing  loan  or  seciu^ity,  as  shown  in 
Item  6(d)  is  estimated  to  decline  by 
6.60%  if  interest  rates  increase  by  200 
basis  points  and  increase  in  value  by 
7.10%  if  rates  decline  by  200  basis 
points.  The  risk  weights  shown  in 
Column  B  are  established  by  the 
agencies  and  published  in  Appendix  3 
to  this  policy  statement.  Because 
liabilities  represent  future  obligations  of 
the  bank,  the  risk-weights  used  for 
liabiUties  are  shown  as  positive 
numbers  for  the  rising  rate  scenario 
(representing  a  benefit  to  the  bank)  and 
negative  numbers  for  the  declining  rate 
scenario. 

Column  C  in  Tables  lA  and  2A 
represents  the  estimated  dollar  change 
in  the  present  value  of  each  reported 
balance.  These  values  are  obtained  by 
multiplying  the  reported  balance  in 
Colimm  A  by  the  corresponding  risk 
weight  in  Colimm  B.  For  example.  Bank 
A  has  $3,458  milUon  in  ARMs  that  are 
near  their  lifetime  caps  (line  2(d)  in 
Tables  lA  and  2A).  TTie  agencies  have 
estimated  that  the  value  of  such  ARMs 
will  decline  by  approximately  7.00%  if 


rates  increase  by  200  basis  points.  Thus, 
the  estimated  decline  in  value  for  Bank 
A's  reported  ARM  balances  near  lifetime 
caps  is  approximately  $242  thousand 
($3,458  million  times -7.00%).  Note 
that  for  self-reported  items,  no 
multiplication  is  needed.  Rather,  the 
estimated  dollar  change  in  value 
reported  by  the  bank  in  Schedule  lA  is 
incorporated  directly  into  the  exposiue 
estimate. 

Bank  A's  net  IRR  exposure  is 
calculated  by  siunming  the  individual 
risk-weighted  positions  and  self- 
reported  change  amounts  shown  in 
Colunm  C.  The  sum  of  the  risk-weighted 
asset  positions  plus  self-reported  items 
for  Baiik  A  indicates  a  decline  in  value 
for  these  portfolios  of  approximately 
$17,560  milUon  under  the  rising  rate 
scenario.  This  decline  is  partially  offset 
by  $11,093  million  and  $0,266  million 
increases  in  value  for  liabilities  and 
other  off-balance  sheet  items, 
respectively.  Bank  A's  net  risk-weighted 
position  is  the  sum  of  these  items  and 
indicates  that  the  economic  value  of 
Bank  A  is  expected  to  decline  by  $6,201 
million  imder  the  rising  rate  scenario. 
Conversely,  under  the  declining  rate 
scenario,  the  economic  value  of  Bank  A 
is  expected  to  increase  by  $10,103 
million. 

BILUNG  CODE  •714-ei-P 
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btcrcft  Rate  Risk  Workskcct  (2M  Basis  Poiat  Risiag  Rate  Sccaario) 

lA  (■MdiwSekadalcOaly) 


Tabic  lA 
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Interest  Rate  iUsli  Woiiulieet  (200  Basis  Poiat  Dcdiaiag  Rate  Scenario) 

Ht»artio|  balitatioa:  Swopk  Bask  A  (Baicliaf  Sckcdak  Ooly) 

STHOUSANBS 

L       INTEKEST^SCNSrnTVE  ASSETS 
l.niM-| 
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(C)}lo  I2iiiiiniti> 
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m.  Supplemental  Module  Worksheets 

The  calculation  of  net  IRR  exposiue 
for  a  bank  using  the  supplemental 
schedules  is  similar  to  the  process 
described  for  the  baseline  model.  The 
primary  difference  is  that  the  risk- 
weighted  positions  for  the  appUcable 
residential  mortgage  portfoUos  are 
derived  from  the  supplemental 
schedules  and  expanded  risk-weight 
tables  rather  than  from  baseline 
schedules. 

To  illustrate  the  calculation, 
worksheets  are  provided  for  a 
h)rpothetical  bank  (Bank  B)  that  has 
filed  supplemental  Schedule  2  (fixed- 


rate  mortgages)  and  Schedule  4 
(adjustable-rate  mortgages).  Bank  B  uses 
these  schedules  because  both  its  fixed- 
rate  and  adjustable-rate  residential 
mortgage  loans  and  pass-through 
securities  holdings  exceed  25%  of  its 
total  assets.  Schedules  IB,  2B  and  4B 
(corresponding  to  the  proposed 
Schedules  1.  2  and  4)  show  the  data  that 
Bank  B  has  reported.  Table  IB  is  the 
worksheet  used  to  calculate  Bank  B's 
IRR  exposure  for  the  rising  rate  scenario. 
This  worksheet  is  similar  to  the 
worksheets  used  for  the  baseline  model. 
Column  A  combines  and  transcribes  the 
balance  information  that  Bank  B 


reported  in  Schedules  IB,  2B  and  4B. 
Coliunn  B  shows  the  applicable  risk- 
weights  for  each  instrument  and 
maturity  category.  Colimm  C  reflects  the 
estimated  dollar  change  in  value  for 
each  portfoUo.  The  only  difference  in 
this  worksheet  and  the  one  used  for  the 
baseline  model  is  that  risk-weighted 
positions  in  Coliunn  C  for  the  fixed-  and 
adjustable-rate  mortgages  are  obtained 
by  applying  the  expanded  set  of  risk- 
weights  (provided  in  Appendix  3)  to  the 
balances  reported  in  Schedules  2B  and 
4B. 

BILUNQ  CODE  •714-01-P 
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laterest  Rate  Risk  Worksheet  (200  Basis  Point  Rising  Rate  Scenario) 
Rcpwtiat  iMlitatiM:  Sanpic  Baak  B  with  SapplcMcatal  SckHakt 


Table  IB 
BaakB 


STHOUSANBS 

L         INTEaEST-SCNSrnTVt  ASSETS 

(■)IUnli««aTiM*2B 

lARtri 

(»)imo.CmimtkUkmlmtn(TM»3a) 
<k)  i  ao  M  I  yr  CancM  MiA«  lain  (TaMc  4B) 
(c)  Om  I  yt.  CotM  MiriMI  Mn  (TiWc  SB) 
(O I  min  >***  lata.  (Titk  <■) 

n  nnri  a<  AaitTi  ««k  I 

4. 0*«  AmtMiC  Um  « i 

(•)l¥«>3i 
(b)3lol2i 
(c)  1 10  3  y«n 
(4)3lo3yMn 
(t)  3  M  10  ymt 
(f)IOu>20yt*n 
(l)  Gnaar  Ami  20  yen 
&  Z«r«  tr  !•<•  CMMMa  McarMa 
(()Upio3i 
(k)3lol2i 

(c)  I  W  3  yon 

(d)  3  lo  3  yMn 
(c)3lolOyMn 
(1)10 10  20  yen 
(()  Grader  dun  20  yMn 

<.  AS  oAcr  McwMa  Hrf  I 
(a)  Up  10  3  ■ 
(b)3lol2i 
(e)llo3) 
(«3lo5) 
(•)  3 10  10  y«n 

(f)  10  to  20  yon 
(t)  Cww  dan  20  yean 

7.  Sririkfortng  Itcaf 

(a)  High  ri<k  monfagt  Mcwibes 
(b)Naa-highrifkCMai 

(c)  Scnidund  notes 

(d)  Mortgage  lerviciBg  righs 

(e)  Swaps  with  embaddcd  opdoos 
(0  Opooos,  caps,  floon,  e(c 

(g)  Trading  accouM 
•.  Talal  latenat-Saaaiiive  Aaacti 

U.        ALL  OTHER  ASSETS 
OL      TOTAL  ASSETS 


IV.  INTEIteST-SENSrnVE  LUBILITIES 

1.  N—  — l»rity  dtpaaila,  liac  dipaaia  ami ' 
(a)  Up  10  3 1 
(b)3loI2r 

(c)  1 10  3  yean 

(d)  3 10  S  yean 
(e)3io  10  yean 
(0  10 10  20  yean 

(g)  CnatcT  dian  20  yean 

2.  Ta«al  latcnal-SaMilm  I  iaMlilia 

V.  NONrnTEUST-SENSmVE  UABILTnES 
VL       TOTAL  LUBILITIES 

VIL     EQUITY  CAPTTAL 

Vm.    OFF-BALANCE  SHEET  POSITIONS 
1. 


(a)  Up  to  3  mondu 
(k)  3 10  12  aooihs 
(c)  I  to  3  yean 
(d)3lo5yem 
(e)  5 10  10  yean 
(()  10  to  20  yean 
(g)  Greater  dian  20  yean 
LMonngeaW 


(i)Uplo3i 
(b)3lol2i 

(c)  I  to  3  yean 

(d)  3  to  J  yean 

(e)  3  to  10  yean 

(f)  10  to  20  yean 

(g)  Greater  dian  20  yean 

3.  Total  Off-Bal— c».SWat  Faailiai 

Nat  Risk  Wcigkted  Paaabon 
Nd  Poaitiea/ Assess 


E.,'=\"^- 

.•;^!^-;,'^-,'rji"«T«!«p 

SBK 

$3JO0 

.0.25% 

"w 

$400 

-I.20S 

^5 

(S3.1001 

-3t0S 

S1I2 

(ssoo; 

-660K 

S33 

$0 

■lOMK 

SO 

so 

-1390% 

so 

$0 

-19  00% 

h^H^EH" 

so 

KL" 

$900 

-0  20% 

"^ 

$0 

470% 

so 

so 

-200% 

so 

so 

•370% 

so 

so 

-6  30% 

so 

so 

-11.10% 

so 

(»oo; 

-1310% 

S136 

so 

S266I 

S266 
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■^^"■w^pw-r'w^Tw 


(S2e.9341| 
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Table  2B  illustrates  how  the  change  in 
value  for  Bank  B's  fixed-rate  mortgage 
portfolio  is  calculated.  The  first  blodc  of 
information  in  Table  2B  is  the  balances 
that  Bank  B  reported  in  Schedule  2B. 
Note  that  the  total  balance  shovtm  in  the 
right-hand  comer  of  Table  2B,  $144,245 
million,  corresponds  to  the  total  balance 
shown  in  Column  A  for  line  1  in  Table 
IB.  llie  second  block  of  information 
reproduces  the  risk-weights  shown  in 
Appendix  3  for  Schedule  2.  The  last 


block  of  information  shows  the  net  risk- 
weighted  position  for  each  coupon  and 
maturity  category  and  is  derived  by 
multiplying  the  balances  shown  in  the 
first  block  by  the  corresponding  risk- 
weight  in  the  second  block.  For 
example.  Bank  B  has  $1,008  million  of 
fixed-rate  balances  with  a  maturity  of  5- 
10  years  and  coupons  between  6.76  and 
7.25  percent.  The  agencies  have 
estimated  the  present  value  of  such 
balances  will  decline  by  7.80%  if 


interest  rates  increase  by  200  basis 
points.  Thus,  the  estimated  decline  in 
the  value  of  these  balances  is  $79 
thousand,  the  product  of  $1,008  million 
times-  7.80%.  The  change  in  value  for 
each  maturity  and  coupon  category  are 
simuned  to  produce  a  net  change  in 
Bank  B's  fixed-rate  mortgage  portfolio  of 
-  $13,796  million.  This  amount  is 
transcribed  to  Coliunn  C  in  line  1  for  the 
worksheet  shown  in  Table  IB. 


Schedule  2B.— Bank  B— Fixed-Rate  Mortgages 

[Supplemental  Reporting  Schedule] 
[To  be  completed  by  banks  with  FRM  holdings  >  20%  of  total  assets] 


Remaining  time  to  maturity 

Balance  with  coupons  of: 

(Column  A) 

5  years  or 

less 

(Column  B) 
over  5 
years 

through  10 
years 

(Column  C) 

over  10 

years 

through  20 

years 

(Column  D) 

over  20 

years 

2.<-6 
3.6.7< 
4.72i 
5.  7.7( 
6.8.2( 
7.8.7( 
8.9.21 
9.>-G 

.75% 

S149 
793 
726 
833 
623 
511 
336 
597 

$246 
1,0008 
1,095 
1,163 
1,994 
2,541 
2,006 
736 

$1284 
2,451 
2,068 
1,964 
2,201 
2,468 
1,604 
948 

$9,362 

J%-7.25%  ... 
J%-7.75%  ... 
3%— 8.25%  ... 
3% -8.75%  ... 
3% -9.25%  ... 
S%-9.75%  ... 
.75% 

10.041 

13,498 

15.984 

16.498 

27,375 

19,230 

1,892 

TA3LE  2B.— Bank  B— Fixed-Rate  Mortgages 

[Supplemental  Reporting  Worksheet] 

Balance  from  Schedule  2B 

Balance  with  coupons  of: 

Remaining  time  to  maturity 

(Column  A) 

5  years  or 

less 

(Column  B) 
over  5 
years 

through  10 
years 

(Column  C) 

over  10 

years 

through  20 

years 

(CdunrwD) 

over  20 

years 

Total 

2.06 
3.6.7 
4.7.2 
5.7.7 
6.8.2 
7.8.7 
8.9.2 
9.>9. 

75%  , 

$149 
793 
726 
833 
623 
511 
336 
597 

$246 
1,008 
1,095 
1.163 
1,994 
2,541 
2,006 
736 

$1,284 
2.451 
2,068 
1,984 
2.201 
2.468 
1,604 
948 

$9,362 
10,041 
13,498 
15.984 
16.498 
27.375 
19,230 
1,892 

$11,041 

6%-7.25%  .... 
6%-7.75%  .... 

• 

14,293 
17,387 

6%-8.25%  .... 

19,964 

6%-8.75%  .... 

21,316 

6%-925%  .... 

32,895 

6%-9.75%  .... 

23.176 

7S4(i 

4.173 

Total 

4.568 

10,789 

15,008 

113,880 

144.245 

Risk  Weights— Rising  Rates 


Balance  with  coupons  of: 


<-6.75% 

6.76%-725% 
7.26%-7.75% 
7.76%-825% 


Remaining  time  to  maturity 


(Column  A) 
5  years  or 

less 
(percent) 


-6.00 
-5.90 
-5.70 
-5.50 


(Column  B) 
over  5 
years 

through  10 

years 
(percent) 


7.90 
■7.80 
■7.60 
•7.20 


(Column  C) 

over  10 

years 

through  20 

years 
(percent) 


-8.90 
-8.80 
-8.50 
-8.20 


(Column  D) 

over  20 

years 

(percent) 


-12.30 
-11.90 
-11.50 
-11.00 
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Risk  Weights— Rising  Rates 


Balance  with  coupons  of: 


8.26%-8.75% 
8.76%-925% 
9.26%-9.75% 
>-9.75% 


Remaining  time  to  maturity 


(CotumnA) 
5  years  or 

less 
(percent) 


-5.20 
-4.70 
-4.10 
-3.00 


(Column  B) 
overs 
years 

throughIO 

years 
(percent) 


-6.80 

■6.10 

-5.40 

3.90 


(Column  C) 

over  10 

years 

through  20 

years 
(percent) 


-7.70 
-7.10 
-6.40 
-4.90 


Net  Position  (Balance  x  Risk  Weight)  ($) 


Balance  with  coupons  of: 


<-6.75% 

6.76%-7.25  .. 
7.26%-7.75% 
7.7e%-8.25% 
8.26%-8.75% 
8.76%-9.25% 
9.269<r-9.75% 
>-9.75%  

Total  ... 


Remaining  time  to  maturity 


(Column  A) 
5  years  or 


($9) 
(47) 
(41) 
(46) 
(32) 
(24) 
(14) 
(18) 


(231) 


(Column  B) 
over  5 
years 

through  10 
years 


($19) 

(79) 

(83) 

(84) 

(136) 

(155) 

(108) 

(29) 


(693) 


(Column  C) 

over  10 

years 

through  20 
years 


($114) 
(216) 
(176) 
(163) 
(169) 
(175) 
(103) 
46) 


(1.162) 


(Column  D) 

over  20 

years 


($1,152) 
(1.195) 
(1,552) 
(1.758) 
(1.699) 
(2.601) 
(1,635) 
(119) 


(11.711) 


MUMO  COOE  6714-01-^ 


(Column  D) 

over  20 

years 

(percent) 


-10.30 
-9.50 
-8.50 
-6.30 


Total 


($1,294) 
(1.536) 
1.853) 
(2,050) 
(2,037) 
(2.955) 
(1.859) 
(212) 


(13,796) 
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Tables  3B-6B  illustrate  how  the 
change  in  value  for  Bank  B's  ARM 
holdings  is  calculated.  Table  3B  shows 
the  calculation  for  the  Bank  B's  ARMs 
that  are  priced  off  of  the  ciurent  market 
index  and  have  heset  frequencies  or  6 
months  or  less.  Table  4B  shows  the 
similar  calculation  for  the  current 
market-indexed  ARMs  with  reset 
frequencies  of  6  months  to  1  year  while 
Table  5B  is  for  the  current  market- 
indexed  ARMs  with  reset  frequencies 
over  1  year.  Table  6B  is  for  Bank  B's 
lagging  maiket-indexed  ARMs.  The 
steps  for  calculating  the  change  in  value 
for  each  of  these  sub-portfolios  is 
identical  so  only  Table  3B  is  described. 

The  first  block  of  information  on 
Table  3  B  is  the  balance  and  coupon  data 
that  Bank  B  reported  for  this  category  of 
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ARMs  on  Schedule  4B.  The  second 
block  of  information  reproduces  the    - 
applicable  risk  weights  for  this  product 
in  the  rising  rate  scenario  from 
Appendix  3.  The  highlighted  risk 
weights  represent  the  risk  weights 
applied  to  the  balances  and  coupon  data 
re^rted  by  Bank  B  in  Schedule  4B.  The 
third  block  of  information  is  the  net 
position  fm  each  category  of  ARMs, 
representing  the  estimated  decline  in 
value  for  a  200  basis  increase  in  interest 
rates.  The  net  position  is  derived  by 
multiplying  Hm  balance  shown  in  the 
first  block  by  the  corresponding  risk- 
weight  in  the  second  block.  For 
example.  Bank  B  has  $3,023  raillicm  of 
ourmt  market-indexed  ARMs  that  have 
a  reset  frequency  of  6  months  or  less 
that  are  currently  within  200  basis 


points  of  their  lifetime  cap  and  that  also 
have  a  periodic  cap.  These  balances 
have  a  weighted  average  coupon  of 
5.60%.  The  applicable  risk-weight  for 
these  mortgages  is  the  one  shown  for 
ARMs  with  these  characteristics  and  a 
weighted  average  coupon  between  4.76 
and  6.25  percent,  or  —8.70%.  The 
decline  in  value  for  these  mortgage  loan 
balances  is  $263  thousand,  the  product 
of  the  balance  (S3.023  million)  times  the 
applicable  risk  weight  ( -  8.70%). 
Similar  calculations  are  used  to  for  the 
remaining  balances  reported  in  Tables 
3B-6B.  The  total  amounts  are  then 
summed  ($2,372  million)  and  reported 
in  Column  C  of  the  worksheet  in  Table 
IB. 
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Tables  7B-12B  show  the  calculations 
for  Bank  B's  IRR  exposure  for  the 
declining  rate  scenario. 


MLUNQ  CODE  1714-01-^ 


39540  Federal  Register  /  Vol.  60,  No.  148  /  Wednesday,  August  2,  1995  /  Proposed  Rules 


Interest  Rate  Risk  Worksheet  (200  Basb  Point  Declining  Rate  Scenario) 

Rcportnc  lutitatiM:  Saapk  Bask  B  with  SapptcacaUl  Sckcdalct 


Table  7B 
BANKS 


STHOUSANDS 


irnxitEST  ■  stNsnrrvc  ASSETS 
i.ntM-s 

(•)  Raidi  ttai  FRM  Tiiik  18 
lAKM*! 

(•)  i  BO  Carol  Mabl  tadn  (Triik  9B) 
(k)6motolyT   CwcM  Mafkd  ladn  (Ttbk  lOB) 
(c)Ovt>  I  yr  C«wlMifluiMci(TM*  IIB) 
WL^I^Umkm  ladn (Tabk  I2B) 


i.mrtmtAMM'twtlkl 
4.  Ottir  AmcMiv  Lmm  « t 

(•)Uplo3i 
(k)3lol2i 
(c)  1 10  3  jmn 

(t)Sl>10yan 
(()  10  »  20  yon 
(g)  GfoKr  (fen  20  yon 
i.LK»trtmtt 
(•)Upto3i 
(k)3wl2i 

(c)  1 10  3  yon 

(d)  3 10  3  yon 
(«)SiolOyan 
(OIOM>20y«n 
(^GnMrllMa20) 

t,ABt 

(1)  Up  1031 

(b)3tol2i 

(c)  I  to  3  yon 

(d)3loSyan 

(t)StolOy«n 

(f)IOlo20y««i 

(^  Grater  dun  20  yMn 
T.SiinUpOTti^liaM 

(■)  Hfh  riik  monpfc  wmiiuci 

(b)Na»lii|bri<kCMai 

(c)  Smidmd  noict 

(d)  Men(it<  wvidag  lifktt 
{/t}  Swi^  witn  cnMdOM  OfKioot 
(f)  Opdaa*.  caps.  Soon,  etc 

(f)  Trading  ■ 
1T« 


U       ALL  OTHEa  ASSETS 
m.      TOTAL  ASSETS 

IV.      INTBKIST-StNSmVE  LUaiUTIES 


V. 
VL 

va 


I. 

(■)UplD3i 

(b)3tol2l 

(c)llo3y«n 

(d^3loSyMn 

(c)  3 10  10  y«an 

(f)  10 10  20  yean 

(l)  Greater  than  20  yean 
tTwl  toWfiil  StMiti»t  LhiailtM 
NOfmnXREST-SENSmVlUABILmBS 

TOTAL  LuaiLrnES 
■QurrvcAnTAL 


VnL    OPr4ALANCI  SHEET  POSITIONS 
LI 

(a)Uplo3i 
(b)3lol2i 

(c)  1 10  3  yean 

(d)  3 10  3  ytn 
(e)SiolOycan 

(f)  10  to  20  yean 
(l)  GiaMcr  Ikan  20  yean 

L  Ma^gaga  asd  ancr  i 
(a)  Up  10  3  montlii 
(b)3iol2nianilis 

(c)  1 10  3  yaan 

(d)  3 10  3  yam 

(e)  S  to  10  yaan 
(l)IOto20ycv« 

(g)  Oitala  than  20  yean 

i.  Ttut  OfrtalaTt  Stew  reeilleM 

Nat  Rbk  Waigklad  PaeitiaM 
Natl 


■BVP8II 

HB^^^B 

m^^^^^nH 

S3J00 

02i% 

St 

S400 

1J0% 

is 

(S3,IOO] 

3.«m 

(Silt: 

(S5001 

rios 

($36: 

SO 

12.20% 

so 

$0 

20.30% 

so 

so 

27  00% 

so 

^^Hso 

y»?^a^^ 

"^'e 

$0 

O.TO% 

$0 

so 

2.00% 

$0 

El 

so 

3.90% 

$0 

so 

7J0% 

$0 

so 

13J0% 

$0 

($900) 

20  00% 

($ito: 

SO 

(um 

($3itil 

SITJ3t 


3.21% 


Federal  Register  /  Vol.  60,  No.  148  /  Wednesday,  August  2.  1995  /  Proposed  Rules  39541 


Table  8B.— Bank  B— Fixed-Rate  Mortgages 

[Supplemental  Reporting  Worksheet] 
Balance  from  Schedule  28 


Balance  with  coupons  of: 


a.  <=6.75%  

3.  6.76%^7.25% 

4.  7.26%-7.75% 

5.  7.76%-«.25% 

6.  8.26%-8.75% 

7.  8.76%-9.25% 

8.  9.26%-9.75% 

9.  >9.75%  


Total 


Remaining  time  to  maturity 


(Column  A) 

5  years  or 

less 


$149 
793 
726 
833 
823 
511 
336 
597 


4,568 


(Column  B) 
overs 
years 

through  10 
years 


$246 
1,008 
1,095 
1,163 
1,994 
2,541 
2,006 
736 


10,789 


(Column  C) 
over  10 

years 
through  20 

years 


$1,284 
2.451 
2.068 
1,984 
2^01 
2,468 
1.604 
948 


15.008 


(Column  D) 

over  20 

years 


$9,362 
10,041 
13,498 
15,984 
16,498 
27.375 
19.230 
1.892 


113,880 


Total 


$11,041 
14,293 
17.387 
19.964 
21.316 
32,895 
23.176 
4,173 


144,245 


nsk  Weights— Declining  Rates 


Balance  with  coupons  of: 


«ir6.75%  

6.76%-7.25% 
7.26%-7.75% 
7.76%-625% 
8.26%-8.75% 
8.76%-9J25% 
9.26%-9.75% 
>-9.75%  


Remaining  time  to  maturity 


(Column  A) 
5  years  or 

less 
(percent) 


5.80 
5.20 
4.50 
3.70 
3.10 
2.60 
2.30 
2.10 


(Column  B) 
over  5 
years 

through  10 

years 
(percent) 


7.80 
6.90 
5.80 
4.80 
3.80 
3.10 
2.70 
2.40 


(Column  C) 

over  10 

years 

through  20 

years 
(percent) 


9.30 
8.50 
7.50 
6.50 
5.50 
4.50 
3.80 
2.90 


(Column  D) 

over  20 

years 

(percent) 


13.40 
12:10 
10.60 
9.10 
7.60 
6.20 
5.10 
3.50 


Net  Position  (Balwce  x  Ksk  Weight)  ($) 


Balarx^e  with  coupons  of: 


<-6.75%  

6.76'Xr-7.25% 
726%-7.75% 
7.76%-8.25% 
8.26'Kr^.75% 
8.76%-925% 
9.26%-9.75% 
>«9.75%  

Total  ... 


Remaining  time  to  maturity 


(Column  A) 
5  years  or 

less 
(percent) 


41 
33 
31 
19 
13 
8 
13 


166 


(Column  B) 
over  5 
years 

through  10 

years 
(percent) 


$19 
701 
64 
56 
76 
79 
54 
18 


434 


(Column  C) 

over  10 

years 

through  20 

years 
(percent) 


$119 
208 
155 
129 
121 
111 
61 
27 


932 


(Column  D) 

over  20 

years 

(percent) 


$1,255 
1,215 
1,431 
1,455 
1,254 
1,697 
981 
66 


9,353 


Total 


$1,402 
1,534 
1,682 
1,670 
1,470 
1,90C 
1,104 
124 


10.886 


BHUNG  OOOE  6714-01-P 
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Appendix  2 — Draft  Reporting 
Inatrwrtions 

General  Instructions 

I.  Interest  Rate  Risk  Reporting 
Requirements 

A.  Schedule  1 

Schedule  1  must  be  completed  by 
those  commercial  banks  and  FDIC- 
supervised  savings  banks  which  do  not 
meet  all  of  the  following  exemption 
criteria: 

(1)  The  institution's  total  assets  are 
less  than  $300  million,  and 

(2)  The  bank's  primary  federal 
supervisor  has  assigned  the  institution  a 
composite  CAMEL  rating  of  either  "1" 
or  "2";  and 

(3)  llie  simi  of: 

a.  30%  of  the  institution's  fixed-  and 
floating-rate  loans  and  securities  with 
contractual  maturity  or  repricing  dates 
between  1  and  5  years,  and 

b.  100%  of  the  institution's  fixed-  and 
floating-rate  loans  and  securities  with 
contractual  maturity  or  repricing  dates 
beyond  5  years, 

is  less  than  30%  of  the  institution's  total 
assets  as  of  the  report  date. 

Exempted  institutions  may  file 
Schedule  1  on  a  volimtary  basis. 
Institutions  that  file  Schedule  1  should 
report  "N/A"  in  Schedule  RC-B, 
Memorandum  Item  2;  Schedule  RC-C, 
Part  I,  Memorandiun  Item  2  on  FFIEC 
034;  Schedule  RC-C,  Part  I, 
Memorandum  Item  3  on  FFIEC  031,  032, 
and  033;  and  Schedule  RC-E, 
Memorandiun  Items  5  and  6.  FDIC- 
supervised  savings  banks  which  file 
Schedule  1  should  report  "N/A"  in 
Schedule  RC-J. 

All  shifts  in  reporting  status,  with  one 
exceptien,  are  to  begin  with  the  March 
Reports  for  Condition  and  Income.  Such 
a  shift  will  take  place  only  if  the 
reporting  bank's  condition  fails  to  meet 
the  exemption  criteria,  as  previously 
noted,  as  of  the  Jime  reporting  date. 
Banks  involved  with  business 
combinations  (pooling  of  interests, 
purchase  acquisitions,  or 
reorganizations)  will  be  subject  to  new 
reporting  requirements,  if  any, 
beginning  with  the  first  quarterly  report 
date  following  the  effective  date  of  a 
business  combination  involving  a  bank 
and  one  or  more  depository  institutions. 

n.  Criteria  for  Required  Completion  of 
Supplemental  Schedules  2-4 

These  schedules  are  applicable  only 
to  banks  that  answered  "yes"  to  the 
reporting  requirement  for  Schedule  1. 
This  section  identifies  which  of  the 
supplemental  interest  rate  risk  reporting 
schedules,  if  any,  must  be  completed 
based  on  the  reporting  bank's  level  of 


mortgage  holdings  as  a  percent  of  total 
assets  as  of  the  report  date. 

A.  Schedule  2 

If  "total  adjusted  fixed-rate  mortgage 
holdings"  divided  by  total  assets  (on  an 
unrounded  basis)  is  greater  than  20 
percent  of  total  assets,  then  the  bank 
should  place  an  "X"  in  the  box  marked 
"Yes".  Othervrise.  indicate  "No"  in  Item 

1.  If  the  box  marked  "Yes"  is  checked, 
then  the  bank  must  complete  Schedule 

2.  Banks  completing  Schedule  2  should 
only  report  the  total  amount  of  fixed- 
rate  mortgage  holdings  on  Schedule  1, 
Items  1(b)  and  2(b),  in  Column  A;  the 
distribution  of  these  instruments  across 
Coliuims  B  through  H  is  not  required. 

For  purposes  of  this  item,  "total 
adjusted  fixed-rate  mortgage  holdings" 
equals  the  siun  of  the  bank's  permanent 
loans  seau«d  by  first  liens  on  1-4 
family  residential  mortgages,  which 
have  fixed  interest  rates;  and  the  bank's 
mortgage-backed  pass-through  securities 
not  held  for  trading,  which  have  fixed 
interest  rates  less  any  of  those  loans 
held  for  sale  and  delivery  to  secondary 
market  participants  such  as  FNMA  or 
FHLMC  under  terms  of  a  binding 
commitment. 

B.  Schedule  3 

If  "total  adjusted  adjustable-rate 
mortgage  holdings"  divided  by  total 
assets  (on  an  unrounded  basis)  is  equal 
to  or  greater  than  10  percent  but  less 
than  25  percent  of  total  assets,  then  the 
bank  should  place  an  "X"  in  the  box 
marked  "Yes"  in  Item  No.  1.  Otherwise, 
indicate  "No"  in  Item  No.  1.  If  the  box 
marked  "Yes"  is  checked,  then  the  bank 
must  complete  Schedule  3.  Banks 
completing  Schedule  3  are  exempt  from 
completing  Schedule  4  and  the 
memoranda  section  of  Schedule  1. 

C.  Schedule  4 

If  "total  adjusted  adjustable-rate 
mortgage  holdings"  divided  by  total 
assets  (on  an  unrounded  basis)  is  greater 
than  or  equal  to  25  percent  of  total 
assets,  then  the  bank  should  place  an 
"X"  in  the  box  marked  "Yes"  in  Item 
No.  1.  Otherwise,  indicate  "No"  in  Item 
No.  1.  If  the  box  marked  "Yes"  is 
checked,  then  the  bank  must  complete 
Schedule  4.  Banks  completing  Schedule 
4  are  exempt  from  completing  Schedule 
3  and  the  memoranda  section  of 
Schedule  1. 

For  purposes  of  Schedules  3  and  4, 
"total  adjusted  adjustable-rate  mortgage 
holdings"  equals  the  sum  of  the  bank's 
permanent  loans  secured  by  first  liens 
on  1-4  family  residential  mortgages 
which  have  adjustable  interest  rates  and 
the  bank's  mortgage  pass-through 
securities  not  held  for  trading  which 


have  adjustable  interest  rates  less  any  of 
those  loans  held  for  sale  and  delivery  to 
secondary  market  participants  such  as 
FNMA  or  FHLMC  under  terms  of  a 
binding  commitment. 

Institutions  that  are  not  required  to 
complete  the  supplemental  schedules 
may  elect  to  do  so  on  a  volimtary  basis. 

III.  Reporting  Instructions — Schedule  1 

The  information  required  in  Schedule 
1  primarily  represents  the  distribution 
across  Columns  B  through  H  of  maturity 
and  repricing  data  for  selected  assets, 
liabilities  and  off-  balance  sheet  items 
that  are  outstanding  as  of  the  report 
date.  These  distributed  dollar  amounts 
must  equal  the  total  dollar  amounts 
reported  in  Column  A.  Assets  in 
nonaccrual  status  are  excluded  fi-om  this 
schedule.  Additionally,  a  self-reporting 
section  is  to  be  completed  by  those 
banks  holding  particular  types  and/or 
concentrations  of  interest  rate  sensitive 
assets  and  off-balance  sheet  contracts. 
This  section  requests  information 
concerning  the  carrying  value  of  these 
items  as  well  as  estimates  of  market 
value  changes  for  the  200  basis  point 
rising  and  falling  interest  rate  scenarios. 
The  carrying  value  of  the  bank's  trading 
account  holdings  is  requested  separately 
in  the  self-reported  section,  along  with 
market  value  changes  given  100  basis 
point  rising  and  falling  interest  rate 
scenarios.  Estimates  for  self-reported 
items  may  be  obtained  from  a  reliable 
third  party  source  or  from  the 
institution's  internal  risk  measurement 
system.  Schedule  1  also  contains  a 
memoranda  section  for  the  reporting  of 
adjustable-rate  mortgage  holdings  by 
reset  frequency  for  those  banks  with  less 
than  10%  of  total  assets  in  adjustable- 
rate  mortgages. 

Definitions 

A  fixed  interest  rate  is  a  rate  that  is 
specified  at  the  origination  of  the 
transaction,  is  fixed  and  invariable 
during  the  term  of  the  asset  or  liability, 
and  is  known  to  both  the  borrower  and    : 
the  lender.  Also  treated  as  a  fixed 
interest  rate  is  any  rate  that  changes 
during  the  term  of  the  asset  or  fiability 
on  a  predetermined  basis,  with  the  exact 
rate  of  interest  over  the  life  of  the 
instrument  known  with  certainty  to 
both  the  borrower  and  the  lender  at 
origination  or  when  the  instrument  is 
acquired. 

The  remaining  maturity  is  the  amount 
of  time  remaining  from  the  report  date 
until  the  final  contractual  maturity  of  an 
asset  or  UabiUty. 

A  floating  or  adjustable  rate  is  a  rate 
that  varies,  or  can  vary,  in  relation  to  an 
index,  to  some  other  interest  rate  such 
as  the  rate  on  certain  U.S.  Government 
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securities  or  the  bank's  "prime  rate,"  or 
to  some  other  variable  criterion  the 
exact  value  of  which  cannot  be  known 
in  advance. 

The  reset  or  repricing  frequency  is 
how  often  the  contract  permits  the 
interest  rate  on  an  instrument  to  be 
changed  (e.g.,  daily,  monthly,  quarterly, 
semiannually,  annually)  without  regard 
to  the  length  of  time  between  the  report 
date  and  the  date  the  rate  can  next 
cbange. 

The  next  repricing  date  is  the  amount 
of  time  remaining  firom  the  report  date 
imtil  the  instrument's  contract  permits 
the  rate  of  interest  to  change. 

Distribution  of  Securities,  Loans  and 
Leases,  and  Other  Interest-Bearing 
Assets 

Banks  must  distribute  the  carrying 
value  of  selected  securities,  loans  and 
leases  and  other  interest-bearing  assets 
in  the  specified  balance  sheet  categories 
of  this  schedule  in  accordance  with  the 
procedures  set  forth  in  the  item 
instructions  below. 

All  permanent  loans  secured  by  firet 
liens  on  1—4  family  residential 
mortgages  and  1-4  family  residential 
mortgage  pass-through  securities  should 
be  reported  on  the  following  basis: 

(1)  The  entire  carrying  value  of  each 
asset  with  a  fixed  rate  of  interest  should 
be  reported  on  the  basis  of  the  asset's 
remaining  contractual  maturity,  and 

(2)  The  entire  carrying  value  of  each 
asset  Math  a  floating  or  adjustable  rate  of 
interest  should  be  reported  on  the  basis 
of  its  reset  frequency. 

The  bank's  own  estimates  of  expected 
cash  flows  associated  with  these 
mortgage  products  should  not  be  used 
in  this  schedule.  Loans  held  for  sale  and 
delivery  to  secondary  market 
participants  under  terms  of  binding 
commitments  are  reported  separately  in 
Item  No.  2(c)  without  regard  to  maturity 
or  repricing. 

The  carrying  value  of  other  debt 
securities,  all  other  loans  and  leases, 
and  all  other  interest-bearing  assets 
should  be  reported  on  the  following 
basis: 

(1)  Assets  which  carry  a  fixed  rate  of 
interest  should  be  spread  among  the 
Colunms  according  to  their  remaining 
maturity  (as  defined  below),  and 

(2)  Assets  which  carry  a  floating  or 
adjustable  rate  of  interest  should  be 
reported  on  the  basis  of  the  time 
remaining  until  the  next  repricing  date. 

Distribution  pf  Time  Deposits,  Non- 
Maturity  Deposits,  and  All  Other 
Interest-Bearing  Liabilities 

All  time  deposits  and  other  interest- 
bearing  nondeposit  liabilities  should  be 
distributed  across  Columns  B  through  H 


according  to  remaining  contractual 
maturity  for  fixed-rate  liabilities  and 
according  to  next  repricing  date  for 
adjustable-rate  liabilities.  The  maturity 
and  repricing  for  all  non-maturity 
deposits  (DDAs,  MMDAs,  NOW 
accounts,  and  other  savings  deposits)  is 
determined  by  bank  management  based 
on  its  own  assumptions  and  experience 
and  must  be  reported  in  both  rising  and 
falling  interest  rate  scenarios  in 
accordance  with  the  parameters 
described  in  the  item  instructions 
below. 

Distribution  of  Off-Balance  Sheet 
Positions 

Institutions  are  required  to  distribute 
selected  off-balance  sheet  contracts  that 
are  not  held  for  trading  among  the  time 
bands  (Columns)  of  Sdiedule  1.  The  off- 
balance  sheet  items  include  interest  rate 
forward  contracts,  interest  rate  futures 
contracts,  interest  rate  swaps  without 
embedded  options,  and  commitments  to 
originate,  buy,  and  sell  loans  and 
securities.  Such  commitments  should 
exclude  unused  lines  of  credit  and 
commitments  to  sell  1-4  family 
mortgage  loans  that  the  bank  holds  for 
sale  and  delivery  to  secondary  market 
participants. 

Off-balance  sheet  contracts  should  be 
reported  as  either  amortizing  or  non- 
amortizing  contracts  depending  on 
whether  the  notional  value  of  t^e 
contract  amortizes  over  time. 

The  selected  off-balance  sheet  items 
must  be  reported  using  two  entries  to 
reflect  the  timing  of  the  cash  flows.  The 
notional  amounts  of  the  contracts  are 
offsetting:  one  entry  is  positive  and  the 
other  is  an  offsetting  negative  entry. 
This  reporting  method  reflects  the  way 
in  which  the  off-balance  sheet 
instruments  affect  the  institution's 
balance  sheet.  In  general,  if  the 
outstanding  contract  serves  to  lengthen 
an  asset's  maturity  (i.e.,  long  futures) 
then  the  first  entry  is  negative  and  the 
second  entry  is  positive.  If  the 
outstanding  contract  serves  to  shorten 
an  asset's  maturity  (i.e.,  pay-fixed  swap) 
then  the  first  entry  is  positive  and  the 
second  entry  is  negative.  Reporting 
instructions  for  particular  types  of  off- 
balance  sheet  contracts  are  provided  in 
sections  that  follow. 

Excluded  from  this  section  are:  (1) 
Interest  rate  option  contracts,  iiicluding 
caps,  floora,  collars,  corridors,  and 
swaptions,  and  (2)  interest  rate  swaps 
with  embedded  options,  such  as  index 
amortizing  swaps.  These  it6ms  are 
included  in  the  self-reported  section 
below. 


Self-Reported  Items 

This  self-reported  section  requests 
information  regarding  certain  assets  and 
off-  balance  sheet  contracts.  Institutions 
are  required  to  provide  estimates  of 
changes  in  market  values  for  each 
instrument  given  both  a  200  basis  point 
rise  and  decline  in  interest  rates,  lliese 
estimates  may  be  obtained  from  reUable 
third  party  sources  or  from  the 
institution's  internal  risk  measurement 
system. 

Item  Instructions 

The  total  amount  reported  in  Column 
A  must  equal  the  sum  of  Columns  B 
through  H. 

Item  1,  Debt  Securities  (exclude  self 
reported  items):  The  sum  of  Items  1(a) 
and  1(b),  Column  A  for  this  item  plus 
the  amount  of  nonaccrual  pass-through 
securities  included  in  Schedule  RC-N, 
Column  C,  must  equal  the  sum  of 
Schedule  RC-B,  Items  4(a)(1)  through 
4(a)(3),  Columns  A  and  D. 

Fixed-rate  debt  securities  should  be 
reported  without  regard  to  their  call 
date  unless  the  security  has  actually 
been  called.  When  fixed-rate  debt 
securities  have  been  called,  they  should 
be  reported  on  the  basis  of  the  time 
remaining  until  the  call  date. 
Adjustable-rate  debt  securities  should 
be  reported  on  the  basis  of  their  reset 
frequency  without  regard  to  their  call 
date  even  if  the  security  has  actually 
been  called. 

Fixed-rate  debt  securities  that  the 
reporting  bank  has  the  option  to  redeem 
prior  to  maturity  ("put  bonds")  should 
be  reported  on  the  basis  of  the  time 
remaining  until  the  earliest  "put"  date. 
Adjustable-rate  "put  bonds"  should  be 
reported  on  the  basis  of  reset  frequency 
without  regard  to  "put"  dates. 

The  information  requested  in  Items 
1(c),  1(d),  and  1(e)  applies  to  both  fixed- 
rate  and  adjustable-rate  instruments. 

Item  1(a),  ARM  Securities  (use 
Memoranda  section  below):  Report  the 
total  carrying  value  ^*  of  all  adjustable- 
rate  mortgage-backed  pass-through 
certificates,  such  as  those  guaranteed  by 
the  Government  National  Mortgage 
Association  (GNMA)  and  those  issued 
by  the  Federal  National  Mortgage 
Association  (FNMA),  the  Federal  Home 
Loan  Mortgage  Corporation  (FHLMC), 
and  others  (e.g.,  other  depository 
institutions  or  insurance  companies] 


'3  For  piuposes  of  this  schedule,  available-for-sale 
debt  securities  are  to  be  reported  on  the  basis  of 
th'eir  fair  value,  while  beld-to-maturity  debt 
securities  are  to  be  reported  on  the  basis  of  their 
amortized  cost.  Therefore,  thniughout  the 
instructions  to  this  schedule,  references  to  the 
carrying  value  should  be  read  as  such. 
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which  are  included  in  Schedule  RC-B, 
Items  4(a)(1)  through  4(a)(3). 

The  reporting  of  these  adjustable-rate 
pass-through  securities  by  reset 
frequency  depends  upon  the 
institution's  asset  concentration  level 
and  is  requested  in  the  Memoranda 
Section  of  this  schedule  as  well  as  in 
Schedules  3  and  4. 

Item  1(b),  Fixed-Rate  Mortgage 
Securities:  Report  the  carrying  value  of 
all  fixed-rate  mortgage-backed  pass- 
through  certificates,  such  as  those 
guaranteed  by  the  Government  National 
Mortgage  Association  (GNMA)  and 
those  issued  by  the  Federal  National 
Mortgage  Association  (FNMA),  the 
Federal  Home  Loan  Mortgage 
Corporation  (FHLMC),  and  others  (e.g., 
other  depository  institutions  or 
insurance  companies)  which  are 
included  in  Schedule  RC-B,  Items 
4(a)(1)  through  4(a)(3). 

Item  1(c),  All  Other  Amortizing 
Securities:  Report  the  carrying  value  of 
all  other  debt  securities  (not  reported  in 
Items  1(a)  and  1(b)  above)  which  have 
regularly  scheduled  principal 
amortization  more  frequently  than  on  an 
annual  basis,  exclude  amortizing 
securities  which  require  a  balloon 
payment  of  25  percent  or  more  of  the 
original  principal  at  maturity.  This  may 
indude: 

(1)  U.S.  Government  agency  and 
corporation  obUgations  reported  in 
Schedule  RC-B,  Item  2(a)  and  2(b). 

(2)  Securities  issued  by  states  and 
political  subdivisions  in  the  U.S. 
reported  in  Schedule  RC-B,  Items  3(a) 
through  3(c). 

(3)  Other  debt  securities  reported  in 
Schedule  RC-B,  Item  5,  including  home 
equity  loan-backed  secunties  (and  the 
appropriate  subitems  on  the  FFIEC  031, 
032,  and  033  report  forms). 

Exclude  from  all  other  amortizing 
securities: 

(1)  All  equity  securities  reported  in 
Schedule  RC-B,  Items  6(a)  through  6(c). 

(2)  Zero-  or  low-coupon  (3  percent  or 
less)  securities  (report  in  Item  1(e) 
below). 

(3)  All  debt  securities  which  are  on 
nonaccrual  status. 

(4)  All  structured  notes  (include  in 
Item  8  of  the  self-reported  items  below). 

(5)  All  "high-risk"  mortgage  seciuities 
(include  in  Item  6  of  the  self-reported 
items  below.) 

(6)  CMO  and  REMIC  holdings.  If  CMO 
and  REMIC  holdings  exceed  10%  of 
total  assets,  they  must  be  included  in 
Items  6  or  7  of  the  self-reporting  section 
below.  For  holdings  of  10%  or  less  of 
assets,  an  institution  may  elect  to  report 
these  balances  in  the  non-amortizing 
section  based  on  bank  management's 


estimate  of  the  instnmient's  ourent 
average  life. 

Item  1(d),  Non-Amortizing  Securities: 
Report  all  debt  securities  with  coupons 
greater  than  3  percent  that  have  either 
(1)  regularly  scheduled  principal 
payments  less  frequently  than  on  an 
annual  basis,  or  (2)  full  repayment  of 
principal  at  maturity.  Also  reported  in 
this  item  are  amortizing  seciuities 
which  require  a  balloon  payment  of  75 
percent  or  more  of  the  original  principal 
at  maturity.  Non-amortizing  securities 
may  include: 

(1)  U.S.  Treasury  seciuities  reported 
in  Schedule  RC-B,  Item  1. 

(2)  U.S.  Government  agency  and 
corporation  obligations  reported  in 
Schedule  RC-B,  Items  2(a)  and  2(b). 

(3)  Securities  issued  by  states  and 
pohtical  subdivisions  in  the  U.S. 
reported  in  Schedule  RC-B,  Items  3(a) 
through  3(c). 

(4)  CMOs  and  REMICs  reported  in 
Schedule  RC-B,  Items  4(b)(1)  through 
4(b)(3)  if  the  institution  is  not  required 
or  does  not  elect  to  self-report  the 
estimated  changes  in  the  market  values 
of  these  instnunents  for  a  200  basis 
point  increase  and  decrease  in  interest 
rates.  Institutions  should  not  report 
CMO  and  REMIC  holdings  in  this  item 
if  these  exceed  10%  of  total  assets.  If 
CMOs  and  REMIC  holdings  exceed  10% 
of  total  assets,  they  must  be  included  in 
the  self-reporting  section  below. 

(5)  Other  debt  securities  reported  in 
Schedule  RC-B,  Item  5  (and  the 
appropriate  subitems  on  the  FFIEC  t)31, 
032,  and  033  report  forms). 

Exclude  bom  non-amortizing 
securities: 

(1)  All  equity  securities  reported  in 
Schedule  RC-B,  Items  6(a)  through  6(c). 

(2)  Zero-  or  low-coupon  (3  percent  or 
less)  seciuities  (report  in  Item  1(e) 
below). 

(3)  All  debt  securities  which  are  on 
nonaccrual  status. 

(4)  All  structured  notes  (include  in 
Item  8  of  the  self-reported  items  below). 

(5)  All  "high-risk"  mortgage  securities 
(include  in  Item  6  of  the  self- reported 
items  below). 

(6)  Non-high-risk  mortgage  seciuities 
that  are  includet'  in  the  self-reported 
items  below. 

Item  1(e),  Zero-  or  Low-Coupon 
Securities  Report:  On  the  basis  of  final 
maturity,  all  holdings  of  debt  securities 
with  coupon  rates  of  3  percent  or  less. 
Such  holdings  may  include: 

(1)  U.S.  Treasury  securities  reported 
in  Schedule  RC-B.  Item  1,  including  all 
U.S.  Treasury  bills  issued  on  a  discount 
basis. 

(2)  U.S.  Government  agency  and 
corporation  obligations  reported  in 
Schedule  RC-B,  Items  2(a)  and  2(b). 


(3)  Securities  issued  by  states  and 
political  subdivisions  in  the  U.S. 
reported  in  Schedule  RC-B,  Items  3(a) 
throudi  3(c). 

(4)  Other  debt  securities  reported  in 
Schedule  RC-B,  Item  5  (and  the 
appropriate  subitems  on  the  FFIEC  031, 
032,  and  033  report  forms). 

Exclude  from  zero-  or  low-coupon 
securities: 

(1)  All  equity  securities  reported  in 
Schedule  RC-B,  Items  6(a)  through  6(c). 

(2)  All  debt  securities  which  are  on 
nonaccrual  status. 

(3)  All  structured  notes  (include  in 
Item  8  of  the  self-reported  items  below). 

(4)  All  "high-risk"  mortgage  securities 
(include  in  Item  6  of  the  self-reported 
items  below). 

Item  2,  Loans  and  Leases:  Loan 
amounts  should  be  reported  net  of 
unearned  income  to  the  extent  that  they 
have  been  reported  net  of  unearned 
income  in  Schedule  R&-C. 

The  sum  of  Items  2(a),  2(b)  and  2(c). 
Column  A  of  this  schedule,  plus  the 
amount  of  permanent  loans  seciu'ed  by 
first  liens  on  1-4  family  residential 
mortgages  in  nonaccrual  status  reported 
in  Schedule  RC-^,  Column  C, 
Memorandum  Item  4(c)i2)  on  FFIEC  033 
and  034,  and  Memorandum  Item  3(c)(2) 
on  FFIEC  031  and  032  must  equal  RC- 
C,  Item  1(c)(2)(a). 

Included  in  Items  2(c),  2(d)  and  2(e) 
is  information  regarding  both  fixed-  and 
adjustable-rate  instruments. 

Item  2(a).  ARM  Loans  (use 
Memorandum  section  below):  Report 
the  total  amoimt  of  permanent  loans 
secured  by  first  hens  on  1-4  family 
residential  mortgages  that  are  included 
in  RC-C,  Item  1(c)(2)(a),  which  are 
subject  to  a  floating  or  adjustable 
interest  rate.  Exclude  from  this  item  any 
loans  in  nonaccrual.  Also  exclude  loans 
held  for  sale  with  firm  commitments 
(report  in  Item  2(c)  below). 

'The  reporting  of  these  items  according 
to  reset  frequency  depends  on  the 
institution's  asset  concentration  level 
and  is  requested  in  the  Memoranda 
section  of  this  schedule  as  well  as 
Schedules  3  and  4. 

Item  2(b),  Fixed-Rate  Mortgage  Loans:  . 
Report  all  permanent  loans  secured  by 
first  liens  on  1-4  family  residential 
mortgages  included  in  RC-C,  Item 
1(c)(2)(a)  that  are  subject  to  a  fixed  or 
predetermined  interest  rate  on  the  basis 
of  time  remaining  until  their  final 
contractual  maturity,  Exclude  any  loans 
in  nonaccrual  status.  Also  exclude  loans 
held  for  sale  with  firm  commitments 
(report  in  Item  2(c)  below). 

Item  2(c),  Mortgage  Loans  Held  for 
Sale  with  Firm  Commitments:  Report  in 
this  item  the  total  amount  of  all 
outstanding  loans  secured  by  first  liens 
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pn  1-4  family  residential  mortgages 
Iwhich  are  held  by  the  bank  for  sale  and 
nelivery  to  a  secondary  market 
iparticipant  under  the  terms  of  a  binding 
Icommitment. 

Item  2(d),  Other  Amortizing  Loans: 
Report  all  other  loans  and  leases  with 
Iregularly  scheduled  principal 
amortization  (more  frequently  than 
annually],  which  are  not  included  above 
in  Items  2(a),  2(b)  and  2(c). 

Include  in  this  item  all  revolving  lines 
of  credit  and  credit  card  receivables. 
The  reporting  of  adjustable-rate 
revolving  credit  should  be  according  to 
the  next  repricing  date,  while  fixed-rate 
revolving  credit  should  be  reported 
based  on  management  determination  of 
the  Ukely  repayment  horizon.  Relevant 
considerations  in  assigning  a  repayment 
period  should  include,  at  a  minimum: 
{1)  Required  minimiun  monthly 

Eayments,  (2)  the  effect  of  "payment 
olidays,"  (3)  historical  repayment 
patterns,  (4)  the  effect  of  credit  card 
accounts  used  strictly  for  transactions 
ipurposes,  and  (5)  the  effect  of  pricing 
lincentives  such  as  tiered  rates  linked  to 
jthe  amount  outstanding. 
I    Exclude  amortizing  loans  which 
[require  a  balloon  payment  of  75  percent 
[or  more  of  the  original  principal  at 
maturity.  For  this  schedule,  such  loans 
iare  considered  to  be  non-amortizing  and 
tare  included  in  Item  2(d),  "All  other 
{loans",  below.  Also  exclude  any  loans 
jin  nonaccrual  status. 
I    Item  2(e),  All  Other  Loans:  Report  all 

Sther  loans  and  leases  with  no 
[:heduled  principal  amortization  or 
with  principal  amortization  scheduled 
annually  or  less  frequently  that  are  not 
included  above  in  Items  2(a)  through 
{2(c).  Also  include  loans  which  require 
la  balloon  payment  of  25  percent  or  more 
|of  the  original  principal  at  maturity. 
[Exclude  any  loans  in  nonaccrual  status. 

Item  3,  All  Other  Interest-Bearing 
Assets:  Report  all  interest-earning 
assets,  other  than  loans  and  securities. 
[The  sum  of  the  amount  reported  in 
Column  A  for  this  item  must  equal  the 
sum  of  Schedule  RC,  Item  1(b), 
rinterest-bearing  balances  due  from 
depository  institutions,"  Item  3(a), 
"Federal  funds  sold,"  and  Item  3(b) 
"Securities  purchased  under  agreements 
to  resell,"  less  any  amount  reported  in 
nonaccrual  status. 

Item  4,  Liabilities:  For  purposes  of 
this  schedule,  report  all  fixed-rate  time 
deposits  and  interest-bearing 
nondeposit  liabiUties  on  the  basis  of 
their  remaining  maturity,  and 
adjustable-rate  time  deposits  and 
nondeposit  interest-bearing  liabiUties  on 
Ithe  basis  of  their  next  repricing  date. 
Non-maturity  deposits  include:  (1) 
Commercial  demand  deposit  accounts; 


(2)  money  market  deposit  accoimts 
(MMDAs);  and  (3)  NOW  accounts,  all 
other  savings  deposits,  and  all  other 
retail  demand  deposit  accounts.  The 
distribution  of  these  non-maturity 
deposits  across  the  time  bands  will  be 
based  on  management  determination 
within  defined  constraints. 

The  term  "commercial"  for  purposes 
of  this  schedule  refers  to  all  demand 
deposit  accounts  in  which  the  beneficial 
interest  is  held  by  a  depositor  that  is  not 
an  individual  or  sole  proprietorship. 
Such  accounts  include,  but  are  not 
limited  to,  demand  deposits  held  by: 
corporations,  partnerships,  and  other 
associations;  the  U.S.  and  foreign 
governments;  states  and  political 
subdivision  in  the  U.S.;  U.S.  and  foreign 
banks.  Only  those  commercial  accounts 
which  are  noninterest-bearing  demand 
deposit  accounts  are  differentiated  for 
reporting  purposes;  all  other 
commercial  deposits  (i.e..  NOW 
accounts,  MMDAs  and  other  savings 
deposits)  are  not  differentiated  for 
purposes  of  this  schedule. 

The  term  "retail"  for  purposes  of  this 
report  refers  to  all  demand  deposit 
accounts  in  which  the  beneficial  interest 
is  held  by  a  depositor  that  is  an 
individual  or  sole  proprietorship. 

Institutions  must  report  all  non- 
maturity  deposits  across  the  time  bands 
each  quarter  according  to  management's 
own  assumptions  and  experience  in 
both  a  rising  rate  and  a  declining  rate 
scenario  in  accordance  with  the 
following  parameters: 

(1)  Commercial  Demand  Deposit 
Accounts:  A  minimum  of  50  percent  of 
an  institution's  commercial  demand 
deposit  accounts  is  required  to  be 
reported  in  Column  B,  "Up  to  3 
months."  The  remaining  balances  can 
be  distributed  across  Columns  B 
through  E  ("Up  to  3  months."  "Greater 
than  3  months-1  year,"  '^1-3  years," 
and  "3-5  years")  with  a  maximum  of  20 
percent  of  the  total  balance  in  Column 
E,  "3-5  years." 

(2)  MMDA  Accounts:  These  deposit 
accounts  may  be  distributed  across 
Columns  B  through  D  ("Up  to  3 
months,"  "Greater  than  3  months-1 
year,"  and  "1-3  years")  with  a 
maximum  of  50  percent  reported  in  the 
Column  D,  "1-3  years." 

(3)  NOW  Accounts,  Other  Savings 
Deposits  and  Retail  Demand  Deposit 
Accounts:  These  deposit  accounts  may 
be  distributed  across  Columns  B 
through  F  ("Up  to  3  months,"  "Greater 
than  3  months-1  year,"  "1-3  years," 
"3-5  years,"  and  "5-10  years")  under 
the  following  constraints:  a  maximum  of 
20  percent  in  Column  F,  "5-10  years," 
and  a  maximum  of  20  percent  combined 


in  Coliunns  E  and  F.  "3-5  years"  and 
"5-10  years." 

Item  4(a),  Time  Deposits:  Report  the 
total  amount  of  all  time  deposits, 
regardless  of  amount.  This  item 
includes  both  time  certificates  of 
deposit  and  open-account  time  deposits. 
The  amount  in  Column  A  must  equal 
the  sum  of  Schedule  RC-E, 
Memorandum  Items  2(b),  2(c),  and  2(d). 
For  purposes  of  this  schedule,  time 
deposits  with  "step  up"  features  should 
be  reported  on  the  basis  of  remaining 
maturity. 

Item  4(b),  All  Other  Interest-Bearing 
Nondeposit  Liabilities:  The  amount 
reported  in  this  item  must  equal  the 
sum  of  the  following  items  from 
Schedule  RC:  Item  14(a),  "Federal  funds 
purchased;"  Item  14(b),  Securities  sold 
under  agreements  to  repurchase;"  Item 
15(a),  "Demand  notes  issued  to  the  U.S. 
Treasury;"  Item  16(a),  "Other  bonrowed 
money  with  original  maturity  of  one 
year  or  less;"  Item  16(b),  "Other 
borrowed  money  with  original  maturity 
of  more  than  one  year;"  Item  17, 
"Mortgage  indebtedness  and  obUgations 
imder  capitaUzed  leases;"  Item  19, 
"Subordinated  notes  and  debentures;" 
and  Item  22,  "Limited-Ufe  preferred 
stock  and  related  surplus." 

Item  4(c),  Commercial  Demand 
Deposits^-Rising  Rates:  Report  the  total 
amount  of  all  demand  deposit  accounts 
(included  in  Schedule  RC-E,  Columns 
A  and  B)  representing  funds  in  which 
any  beneficial  interest  is  held  by  a 
depositor  which  is  not  an  individual  or 
sole  proprietorship. 

Item  4(d),  MMDAs— Rising  Rates: 
Report  the  total  amount  of  all  MMDAs 
as  reported  on  Schedule  RC-E, 
Memorandum  Item  2(a)(1). 

Item  4(e),  NOW  Accounts,  Other 
Savings  Deposits,  and  Other  Demand 
Deposits — Rising  Rates:  Report  the  total 
amount  of  all  NOW  accounts  that  are 
included  in  Schedule  RC-E, 
Memorandum  Item  3,  all  other  savings 
deposits  as  reported  on  Schedule  RC-E, 
Memorandum  Item  2(a)(2),  and  all 
demand  deposits  representing  funds  in 
which  any  beneficial  interest  is  held  by 
an  individual  or  sole  proprietorship 
included  in  Schedule  RC-E,  Item  1, 
Columns  A  and  B. 

Item  4(f),  Commercial  Demand 
Deposits — Declining  Rates:  Report  the 
total  amount  of  all  demand  deposit 
accounts  (included  in  Schedule  RC-E, 
Columns  A  and  B]  representing  funds  in 
which  any  beneficial  interest  is  held  by 
a  depositor  which  is  not  an  individual 
or  sole  proprietorship. 

Item  4(g),  MMDAs — Declining  Rates: 
Report  the  total  amount  of  all  MMDAs    - 
as  reported  on  Schedule  RC-E, 
Memorandum  Item  2(a)(1). 
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Item  4(h),  NOW  Accounts.  Other 
Savings  Deposits,  and  Other  Demand 
Deposits — ^Declining  Rates:  Report  in 
this  item  the  total  amount  of  all  NOW 
accounts  that  are  included  in  Schedule 
RC-E.  Memorandiun  Item  3.  all  other 
savings  deposits  as  reported  on 
Schedule  RC-E,  Memorandiun  Item 
2(a)(2),  and  all  demand  deposits 
representing  hmds  in  which  any 
beneficial  interest  is  held  by  an 
individual  or  sole  proprietorship 
included  in  Schedule  RC-E,  Item  1, 
Columns  A  and  B. 

Item  5,  Off-Balance  Sheet  Positions:  In 
this  section,  respondents  must  report 
selected  off-balance  sheet  contracts 
using  two  entries.  Each  contract  has  two 
offsetting  entries  (one  is  positive,  one  is 
negative)  which  reflect  the  timing  of  the 
cash  flows.  This  reporting  method 
reflects  the  way  in  which  the  off-balance 
sheet  instruments  affect  the  institution's 
economic  value. 

Item  5(a).  Non-Amortizing  Contracts: 
Report  the  notional  amounts  of  the 
following  contracts  that  are  not  held  for 
trading:  (1)  Futures  contracts  whose 
predominant  risk  characteristic  is 
interest  rate  risk  as  reported  in  Schedule 
RC-L,  Item  14(a),  "Futures  contracts, 
Colimm  A,  "Interest  Rate  Contracts;"  (2) 
forward  contracts  whose  predominant 
risk  characteristic  is  interest  rate  risk 
reported  in  Schedide  RC-L,  Item  14(b), 
"Forward  contracts,"  Column  A, 
"Interest  Rate  Contracts;"  and  (3) 
interest  rate  swaps,  excluding  basis 
swaps,  reported  in  Schedule  RC-4^.  Item 
14(e),  "Swaps."  Column  A,  "Interest 
Rate  Contracts."  Also  included  in  this 
item  are  commitments  to  originate,  buy. 
and  sell  non-amortizing  loans  and 
securities.  Exclude  all  unused  lines  of 
credit. 

Exclude  from  this  item  all  exchange- 
traded  option  contracts  and  over-the- 
counter  option  contracts  and  any  swaps 
with  embedded  options.  Swaptions,  i.e., 
options  to  enter  into  a  swap  contract, 
and  contracts  known  as  caps,  floors, 
collars  and  corridors  should  be  reported 
as  options  and  are  included  in  Item  11 
of  the  self-reported  section  below.  Also 
exclude  all  contracts  held  for  trading 
(report  in  Item  12  of  the  self-reporting 
section  below.) 

Futures  contracts  and  interest  rate 
forwards  must  be  reported  in  Colunms 
B  through  H  on  the  following  basis:  The 
first  entry  corresponds  to  the  settlement 
date  of  the  contract,  and  the  offsetting 
entry  corresponds  to  the  settlement  date 
plus  the  maturity  of  the  instrument 
underlying  the  contract. 

Long  positions  in  futures  contracts 
and  forward  rate  agreements  represent 
commitments  to  purchase  specified 
financial  instruments  at  a  specified 


future  date  at  a  specified  price  or  yield. 
For  outstanding  long  positions,  the  first 
entry  corresponding  to  the  contract 
settlement  date  must  be  negative.  The 
offsetting  positive  entry  must  be 
reported  according  to  the  settlement 
date  plus  the  maturity  of  the  instrument 
underlying  the  contract. 

Short  positions  in  futiues  contracts 
and  forward  rate  agreements  represent 
commitments  to  sell  specified  financial 
instnunents  at  a  specified  future  date  at 
a  specified  price  or  yield.  For  an 
outstanding  short  position,  the  first 
entry  corresponding  to  the  contract 
settlement  date  must  be  positive.  The 
offsetting  negative  entry  must  be 
reported  according  to  the  settlement 
date  plus  the  maturity  of  the  instrument 
underljdng  the  contract. 

Interest  rate  swaps  must  be  reported 
in  Colimms  B  through  H  on  the 
following  basis:  The  first  entry 
corresponds  to  the  next  repricing  date  of 
the  adjustable-rate  coupon,  and  the 
offsetting  entry  corresponds  to  the 
maturity  of  the  swap. 

For  swaps  in  which  the  reporting 
bank  pays  an  adjustable  rate  and 
receives  a  fixed  rate,  the  first  entry 
corresponding  to  the  next  repricing  date 
of  the  floating  rate  coupon  must  be 
negative.  The  offsetting  positive  entry 
miist  be  reported  according  to  the 
maturity  of  the  swap. 

For  swaps  in  which  the  reporting 
bank  pays  a  fixed  rate  and  receives  an 
adjustable  rate,  the  first  entry 
corresponding  to  the  next  repricing  date 
of  the  floating  rate  coupon  must  be 
positive.  The  offsetting  negative  entry 
must  be  reported  according  to  the 
maturity  of  the  swap. 

Securitized  credit  cards  where  the 
credit  card  holders  pay  a  fixed  rate  and 
the  seciuity  has  an  adjustable-rate 
coupon  are  treated  similarly  to  interest 
rate  swaps.  Like  swaps,  the  first  entry 
corresponds  to  the  repricing  date  of  the 
adjustable-rate  coupon  that  is  paid  to 
the  holder  of  the  seciuity.  However,  the 
offsetting  entry  in  these  transactions 
corresponds  to  the  expected  maturity  of 
the  security.  Exclude  securitized  credit 
cards  where  the  cards  and  the  security 
are  both  fixed  rate  or  both  variable  rate. 

Firm  commitments  to  originate,  buy 
or  sell  non-amortizing  loans  or 
securities  must  be  reported  in  Columns 
B  through  H  on  the  following  basis:  The 
first  entry  corresponds  to  the  settlement 
date  of  the  commitment  contract.  The 
offsetting  entry  corresponds  to  the 
settlement  date  plus  the  maturity  of  the 
underlying  instrument  if  the  underlying 
instrument  carries  a  fixed  rate,  or  to  the 
settlement  date  plus  the  time  until  the 
next  repricing  date  of  the  underlying 


instrument  if  the  underlying  instrument 
carries  an  adjustable  rate. 

For  commitments  to  originate  or  buy 
non-amortizing  loans  or  securities,  the 
first  entry  corresponding  to  the  contract 
settlement  date  must  be  negative.  The 
offsetting  positive  entry  must  be 
reported  according  to  the  settlement 
date  plus  the  maturity  of  the  underlying 
instrument  if  the  underlying  instnunent 
carries  a  fixed  rate,  or  to  the  settlement 
date  plus  the  time  until  the  next 
repricing  date  if  the  underlying 
instrument  carries  an  adjustable  rate. 

For  commitments  to  sell  non- 
amortizing  loans  or  securities,  the  first 
entry  corresponding  to  the  contract 
settlement  date  must  be  positive.  The 
offsetting  negative  entry  must  be 
reported  according  to  the  settlement 
date  plus  the  maturity  of  the  underlying 
instrument  if  the  underlying  instrument 
carries  a  fixed  rate,  or  to  the  settlement 
date  plus  the  time  imtil  the  next 
repricing  date  of  the  underlying 
instrument  if  the  underlying  instrument 
carries  an  adjustable  rate. 

Item  5(b)  Amortizing  Contracts: 
Report  all  outstanding  commitments  to 
originate,  buy  and  sell  mortgages  and 
other  amortizing  loans  and  seciuities. 
Include  only  those  commitments  for 
which  interest  rates  have  already  been 
locked  in,  either  on  a  fixed-rate  or 
adjustable-rate  basis.  Also  include  aU 
other  interest  rate  contracts  whose 
notional  value  amortizes  over  time. 

Commitinents  to  originate,  buy  or  sell 
mortgages  and  other  amortizing  loans  or 
securities  must  be  reported  in  Colunms 
B  through  H  on  the  following  basis:  The 
first  entry  corresponds  to  the  settlement 
date  of  the  commitment  contract.  The 
offsetting  entry  corresponds  to  the 
settlement  date  plus  the  maturity  of  the 
underlying  instrument  if  the  underlying 
instrument  carries  a  fixed  rate,  or  to  the 
settlement  date  plus  the  time  until  the 
next  repricing  date  of  the  underlying 
instrument  if  the  underlying  instrument 
carries  an  adjustable  rate.  All 
commitments  should  be  reported  on  a 
gross  basis,  using  a  zero  percent  fallout 
factor. 

For  commitments  to  originate  or  buy 
mortgages  and  other  amortizing  loans  or 
securities,  the  first  entry  corresponding 
to  the  contract  settlement  date  must  be 
negative.  The  offsetting  positive  entry 
must  be  reported  according  to  the 
settlement  date  plus  the  maturity  of  the 
underlying  instrument  if  the  underljdng 
instrument  carries  a  fixed  rate,  or  to  the 
settlement  date  plus  the  time  until  the 
next  repricing  date  of  the  underlying 
instrument  if  the  underlying  instrument 
carries  an  adjustable  rate. 

For  commitments  to  sell  mortgages 
and  other  amortizing  loans  or  seciuities. 
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the  first  entry  corresponding  to  the 
contract  settlement  date  must  be 
positive.  The  offsetting  negative  entiy 
must  be  reported  according  to  the 
settlement  date  plus  the  maturity  if  the 
underlying  instruments  carry  a  fixed 
rate,  or  to  the  settlement  date  plus  the 
time  until  the  next  repricing  date  if  the 
underlying  instruments  carry  an 
adjustable  rate. 

Seff-Reported  Items 

Maturity  and  repricing  information  is 
not  requested  in  this  section.  However, 
banks  must  report  the  carrying  value  of 
on-balance  sheet  instruments  in  Column 
A  and  the  market  value  of  all 
instruments  in  Column  B.  In  addition 
banks  must  report  in  Columns  C  and  D. 
respectively,  each  instrument's 
estimated  change  in  market  value  given 
a  200  basis  point  instantaneous  and 
parallel  rise  and  decline  in  interest 
rates.  These  estimates  may  be  obtained 
from  a  reliable  third  party  source  or 
bom  the  institution's  internal  risk 
measurement  system.  Item  7  in  this 
section  requests  estimated  market  value 
changes  of  the  institution's  trading 
account  holdings  given  100  basis  point 
instantaneous  and  parallel  rise  and 
decline  in  interest  rates. 

Item  6,  High-Risk  Mortgage  Securities: 
Report  all  high-risk  mortgage  securities 
included  in  Schedule  RC-B, 
Memorandum  Item  8.  This  item 
includes  all  mortgage  derivative 
products  (stripped  mortgage-backed 
securities,  CMOs.  REMICs.  and  CMO 
and  REMIC  residuals)  that  meet  the 
definition  of  a  high-risk  mortgage 
security  under  the  FFIEC's  Supervisory 
Policy  Statement  on  Securities 
Activities. 

Item  7,  Nonhigh-Risk  Mortgage 
Securities:  Non-high  risk  mortgage 
securities  are  those  mortgage  derivative 
products  which  did  not  meet  the 
definition  of  a  high-risk  mortgage 
security  under  the  FFIEC's  Supervisory 
Policy  Statement  on  Securities 
Activities  as  of  their  most  recent  testing 
date.  Institutions  with  greater  than  10% 
of  total  assets  in  nonhigh-risk  mortgage 
derivative  securities  as  of  the  report  date 
must  report  information  about  such 
instruments  in  this  item.  Institutions 
that  are  not  required  to  complete  this 
item  may  elect  to  do  so  on  a  voluntary 
basis. 

Item  8,  Structured  Notes:  Report  all 
structured  notes  included  in  Schedule 
RC-B,  Memorandum  Item  9.  Structured 
notes  are  debt  securities  whose  cash 
flow  characteristics  are  dependent  upon 
one  or  more  indices  andJor  have 
embedded  forwards  or  options. 
Included  below  is  a  list  of  common 
structures.  For  further  information 


concerning  these  products,  refer  to  the 
instructions  for  Schedule  RC-4. 
Memorandum  Item  9. 

(1)  Step-up  Bonds 

(2)  Index  Amortizing  Notes  (lANs) 

(3)  Dual  Index  Notes 

(4)  De-leveraged  Bonds 

(5)  Range  Bonds 

(6)  Inverse  Floaters 

Item  9,  Mortgage  Servicing  Rights: 
Report  the  unamortized  portion  of 
excess  residential  mortgage  servicing 
fees  receivable  included  in  Schedule 
RC-F.  Item  3.  Also  report  the 
unamortized  amount  (carrying  value)  of 
mortgage  servicing  rights  included  in 
Schedule  RC-M.  Item  7(a)  on  FFIEC 
034;  Item  5(a)  on  FFIEC  033;  and  Item 
6(a)  on  FFIEC  031  and  032. 

Item  10.  Interest  Rate  Swaps  with 
Embedded  Options:  Report  all  interest 
rate  swaps  with  embedded  options. 
Exclude  all  interest  rate  swaps  held  for 
trading. 

Item  11,  Interest  Rate  Options:  Report 
interest  rate  option  contracts  not  held  in 
trading  accounts,  including  options  to 
purchase/sell  interest-bearing  financial 
instruments  and  whose  predominant 
risk  characteristic  is  interest  rate  risk  as 
well  as  contracts  known  as  caps,  floors, 
collars,  corridors  and  swaptions. 
Include  all  exchange-traded  and  over- 
the-counter  interest  rate  contracts  as 
reported  on  Schedule  RC-L.  Items  14(c). 
Column  A.  and  Item  14(d),  Column  A. 

Item  12,  Trading  Account:  Report  in 
this  item  the  ceurying  value  of  all 
trading  account  assets,  liabilities  and 
off-balance  sheet  contracts.  Abo  report 
the  market  value  changes  of  these 
holdings  given  both  a  100  basis  point 
instantaneous  and  parallel  rise  and 
decline  in  interest  rates.  The  carrying 
value  of  these  items  are  included  in 
Schedule  RC,  Items  5  and  15(b),  and 
Schedule  RC-L,  Item  15,  Column  A  on 
FFIEC  033  and  034;  and  Schedule  RC- 
D,  Items  12  and  15,  and  Schedule  RC- 
L,  Item  15,  Column  A  on  FFIEC  031  and 
032. 

Memoranda  Section 

This  memoranda  section  is  to  be 
completed  only  by  those  hanks  whose 
ARM  holdings  are  less  than  10%  of  total 
assets  as  of  the  report  date  and  have 
checked  an  "X"  in  the  "No"  boxes  on 
Item  1  of  both  Schedules  3  and  4. 

Memoranda  Items  1-4  divide  total 
ARM  securities  and  loans  included  in 
Schedule  1,  Items  1(a)  and  2(a)  above 
into  two  categories,  those  adjustable-rate 
instruments  whose  rates  are  greater  than 
or  equal  to  200  basis  points  (bp)  away 
from  their  lifetime  interest  rate  cap,  and 
those  whose  rates  are  less  than  200  bp 
from  their  lifetime  interest  rate  cap.  The 


lifetime  interest  rate  cap  is  the  upper 
limit  on  the  mortgage  rate  that  can  be 
charged  over  the  life  of  a  loan.  Report 
in  Memorandum  Items  1  and  2  the 
entire  amount  of  those  instruments 
whose  rates  are  greater  than  or  equal  to 
200  bp  away  frcaa  their  lifetime  interest 
rate  cap  according  to  the  frequency  with 
which  the  interest  rate  on  the  mortgage 
may  contractually  reset.  Report  in 
Memorandum  Items  3  and  4  the  total 
amount  of  adjustable  ARM  seciuities 
and  loans  whose  rates  are  less  than  200 
bp  from  their  lifetime  interest  rate  cap. 

With  respect  to  the  relationship  of 
this  memoranda  section  to  the  main 
body  of  this  schedule,  the  sum  of 
Memorandum  Items  1 ,  Columns  A 
through  C.  and  Memorandum  Item  3 
must  equal  Schedule  1,  Item  1(a). 

The  sum  of  Memoranda  Item  2, 
Columns  A  through  C,  and 
Memorandum  Item  4  must  equal 
Schedule  1,  Item  2(a). 

Memoranda 

Item  1,  ARM  Securities:  Report  the 
carrying  value  of  all  adjustable-rate, 
mortgage-backed  pass-through  securities 
on  the  basis  of  their  reset  frequency. 
Exclude  any  securities  in  nonaccrual 
status.  Also  exclude  those  pass-through 
securities  whose  rates  are  less  than  200 
bp  of  their  lifetime  interest  rate  cap.  For 
this  memoranda  section,  such  securities 
are  to  be  reported  in  Memorandum  Item 
3. 

Column  A,  0  to  6  Months:  Report  the 
dollar  amount  of  the  bank's  adjustable- 
rate  pass-through  securities  whose  rates 
may  reset  semiannually  or  more 
frequently  (e.g.,  semiannually,  quarterly, 
monthly,  weekly,  daily). 

Column  B,  6  Months  to  1  Year:  Report 
the  dollar  amount  of  the  bank's 
adjustable-rate,  pass-through  securities 
whose  rates  reset  annually  or  more 
frequently,  but  less  frequently  than 
semiannually. 

Column  C,  Greater  than  1  Year:  Report 
the  dollar  amount  of  the  bank's 
adjustable-rate,  pass-through  securities 
whose  rates  reset  less  frequently  than 
annually. 

Item  2,  ARM  Loans:  Report  all 
adjustable-rate,  permanent  loans 
secured  by  first  liens  on  1-4  family 
residential  mortgages  on  the  basis  of  the 
reset  frequency.  Exclude  all  loans  in 
nonaccrual  status.  Also  exclude  those 
loans  whose  rates  are  less  than  200  bp 
irom  their  lifetime  interest  rate  cap.  For 
this  memoranda  section,  such  loans  are 
to  be  reported  in  Memorandum  Item  4. 

Column  A,  0  to  6  Months:  Report  the 
dollar  amount  of  the  bank's  adjustable- 
rate,  permanent  loans  secured  by  first 
liens  on  1-4  family  residential 
mortgages  whose  rates  reset 
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semiannually  or  more  frequently  (e.g. 
semiannually,  quarterly,  monthly, 
weekly,  daily.) 

Column  B,  6  Months  to  1  Year  Report 
the  dollar  amount  of  the  bank's 
adjustable-rate,  permanent  loans 
seaired  by  first  liens  on  1-4  family 
residential  mortgages  whose  rates  reset 
annually  or  more  frequently,  but  less 
frequently  than  semiannually. 

Column  C,  Greater  than  1  Year:  Report 
the  dollar  amount  of  the  bank's 
adjustable-rate,  permanent  loans 
seaued  by  1-4  family  residential 
mortgages  whose  rates  reset  less 
frequently  than  annually. 

Near  Lifetime  Cap 

Item  3.  ARM  Seciuities:  Report  the 
total  amount  of  the  bank's  adjustable- 
rate,  pass-through  seciuities  whose  rates 
are  less  than  200  bp  from  their  lifetime 
interest  rate  cap. 

Item  4,  ARM  Loans:  Report  the  total 
amoimt  of  the  bank's  adjustable-rate, 
permanent  loans  seciired  by  1—4  family 
residential  mortgages  whose  rates  are 
less  than  200  bp  from  their  lifetime 
interest  rate  cap. 

rV.  Reporting  Instructions — Schedule  2 
General  Instructions 

Institutions  which  complete  Schedule 
2  should  only  report  the  total  amount  of 
fixed-rate  mortgage  holdings  on 
Schedule  1,  Items  1(b)  and  2(b),  Coliunn 
A.  The  distribution  of  these  instruments 
across  Columns  B  through  H  is  not 
required. 

"The  information  required  in  this 
supplemental  schedule  represents  the 
distribution  of  individual  fixed-rate 
mortgages  holding  balances  by  maturity 
and  coupon  rate.  In  the  distribution  of 
Schedule  2  items,  the  entire  carrying 
value  of  all  fixed-rate  mortgage  holdings 
should  be  reported  on  the  basis  of  final 
mat\mties.  llie  bank's  own  estimate  of 
expected  cash  flows  is  not  reported  on 
this  schedule. 

Items  2  through  9  of  Schedule  2  list 
eight  coupon  rate  ranges,  begiiming 
with  a  rate  of  less  than  or  equal  to 
6.75%  proceeding  in  50  bp  increments, 
to  a  rate  of  greater  than  9.75%.  Columns 
A  through  D  list  four  time  ranges,  which 
represent  the  time  remaining  bom  the 
report  date  until  the  final  maturity  of 
the  instrument:  5  years  or  less,  over  5 
years  through  10  years,  over  10  years 
through  20  years,  and  greater  than  20 
years.  Respondents  must  report  selected 
assets  by  the  coupon  rate  '^  in  each  of 
the  relevant  time  bands. 


Examples 

An  8%,  fixed-rate,  residential 
mortgage  loan  which  matures  in  15 
years  would  be  reported  in  Item  5. 
Column  C. 

An  8.5%,  fixed-rate,  mortgage  pass- 
through  seciuity  which  matures  in  three 
years  would  be  reported  in  Item  7, 
Column  A.  Note  that  SO  bp  added  to  the 
8.5%  rate  results  in  a  9%  estimated 
weighted  average  coupon  rate  of  the 
underlying  collateral. 

For  purposes  of  this  supplemental 
schedule  the  following  definitions 
apply: 

A  fixed  mterest  rate  is  a  rate  that  is 
specified  at  the  origination  of  the 
transaction,  is  fixed  and  invariable 
during  the  term  of  the  loan  or  seciuity, 
and  is  known  to  both  the  borrower  and 
the  lender.  Also  treated  as  a  fixed 
interest  rate  is  a  predetermined  interest 
rate  which  is  a  rate  that  changes  during 
the  term  of  the  loan  or  seciuity  on  a 
predetermined  basis,  with  the  exact  rate 
of  interest  over  the  life  of  the  instrument 
known  with  certainty  to  both  the 
borrower  and  the  lender  at  loan 
origination  or  when  the  debt  security  is 
acquired. 

Remaining  maturity  is  the  amount  of 
time  remaining  from  the  report  date 
until  the  final  contractual  maturity  of  a 
loan  or  debt  security. 

The  carrying  value  of  a  held-to- 
maturity  pass-through  security  is  its 
amortized  cost,  while  the  carrying  value 
of  an  available-for-sale  pass-through 
security  is  its  fair  value. 

All  loans  are  to  be  reported  net  of 
imeamed  income  to  the  extent  that  the 
loans  have  been  reported  net  of 
unearned  income  in  Schedule  RC-C, 
Item  1(c)(2)(a). 

Include  as  fixed  interest  rate 
residential  mortgage  holdings  the 
following  instruments: 

(1)  All  permanent  loans  secured  by 
first  liens  on  1—4  family  residential 
mortgages  included  in  Schedule  RC-C, 
Item  1(c)(2)(a).  that  have  fixed  interest 
rates  regardless  of  whether  they  are 
current  or  are  reported  as  "past  due  and 
still  accruing"  in  Schedule  RC-N, 
Columns  A  and  B. 

(2)  The  carrying  value  of  all  pass- 
through  securities  which  have  fixed 
interest  rates  and  are  included  in 


>*The  tenn  "coupon  rate"  is  used  in  this 
schedule  as  a  generic  tenn.  but  for  loans  and  pass- 
through  securities  it  has  two  distinct  definitions. 
Whereas  loans  are  to  be  reported  according  to  each 


individual  loan's  coupon  or  stated  interest  rate, 
pass-through  securities  are  to  be  reported  according 
to  the  weighted  average  couf>on  (WAC)  of  the 
underlying  collateral.  If  this  rate  is  not  known,  it 
should  be  estimated  by  adding  50  bp  to  the  rate  the 
bank  receives  on  eech  pass-through  certificate.  The 
SO  bp  represents  the  deduction  of  servicing  fees  and 
any  applicable  guarantee  fees.  As  a  consequence  of 
these  fees,  the  pass-through  rate  is  lower  than  the 
WAC  of  the  underlying  of  mortgages.  Therefore,  to 
estimate  the  WAC  of  the  mortgage  pool,  the  fees 
should  be  added  back  to  the  pass-through  rate. 


Schedule  RC-B,  Items  4(a)(1)  through 
4(a)(3),  Columns  A  and  D. 
Exclude  from  this  schedule 

(1)  Fixed-rate  residential  mortgage 
loans  held  for  sale  and  delivery  to 
secondary  market  participants,  such  as 
FNMA  and  FHLMC,  under  terms  of  a 
binding  commitment. 

(2)  Fixed-rate  residential  mortgage 
holdings  that  are  on  nonaccrual  status. 

(3)  All  collateralized  mortgage 
obUgations  (CMOs),  real  estate  mortgage 
investment  condixi^  (REMICs),  and 
stripped  mortgage-backed  securities. 

(4)  All  pass-through  seciuities  held 
for  trading. 

Column  Instructions 

Distribute  the  carrying  value  of 
selected  assets  in  accordance  with  the 
procedures  described  for  Columns  A 
through  D  below. 

Report  in  Column  A  the  entire 
carrying  value  of  the  bank's  fixed-rate 
residential  mortgage  holdings  with 
remaining  maturities  of  5  years  or  less. 

Report  in  Column  B  the  entire 
carrying  value  of  the  bank's  fixed-rate 
residential  mortgage  holdings  with 
remaining  maturities  of  over  5  years 
through  10  years. 

Report  in  Column  C  the  entire 
carrying  value  of  the  bank's  fixed-rate 
residential  mortgage  holdings  with 
remaining  maturities  of  over  10  years 
through  20  years. 

Report  in  Column  D  the  entire    • 
carrying  value  of  the  bank's  fixed-rate 
residential  mortgage  holdings  with 
remaining  maturities  of  over  20  years. 

Item  InstruGtions 

Item  1:  Test  for  determining  whether 
Schedule  2  should  be  completed.  Either 
repeat  the  instruction  on  page  1  of  the 
General  Instructions  or  cross-reference 
it.  In  Items  2  through  9,  distribute,  in 
accordance  with  Column  instructions, 
the  carrying  value  of  the  bank's  fixed- 
rate  residential  mortgage  holdings. 

Item  2:  Report  the  OMik's  fixed-rate 
residential  mortgage  holdings  with  a 
coupon  rate  of  less  than  or  equal  to 
6.75%. 

Item  3:  Report  the  bank's  fixed-rate 
residential  mortgage  holdings  with  a 
coupon  rate  of  6.76%  through  7.25%. 

Item  4:  Report  the  bank's  fixed-rate 
residential  mortgage  holdings  with  a 
coupon  rate  of  7.26%  through  7.75%. 

Item  5:  Report  the  bank's  fixed-rate 
residential  mortgage  holdings  with  a 
coupon  rate  of  7.76%  through  8.25%. 

Item  6:  Report  the  bank's  fixed-rate 
residential  mortgage  holdings  with  a 
coupon  rate  of  8.26%  through  8.75%. 

Item  7:  Report  the  bank's  fixed-rate 
residential  mortgage  holdings  with  a 
coupon  rate  of  8.76%  through  9.25%. 


Item  8:  Report  the  bank's  fixed-rate 
residential  mortgage  holdings  with  a 
coupon  rate  of  9.26%  through  9.75%. 

Item  9:  Report  the  bank's  fixed-rate 
residential  mortgage  holdings  with  a 
coupon  rate  of  greater  than  or  equal  to 
9.76%. 

V.  Reporting  Instructions — Schedule  3 

General  Instructions 

This  supplemental  schedule  primarily 
requests  information  related  to  the 
interest  rate  sensitivity  of  adjustable-rate 
mortgage  (ARM)  holdings.  The 
information  required  in  this 
supplemental  schedule  represents  the 
categorization  of  the  reporting  bank's 
ARM  holdings  according  to  the  distinct 
characteristics  of  each  loan  or  security. 
The  defining  ARM  characteristics 
requested  for  this  schedule  include: 

(1)  Reset  frequency.  The  reset 
frequency  is  how  often  the  contract 
permits  die  interest  rate  on  a  loan  to  be 
changed  (e.g.,  daily,  monthly,  quarterly, 
semiannually,  annually)  without  regard 
to  the  length  of  time  between  the  report 
date  and  the  date  the  rate  can  next 
change. 

(2)  Lifetime  interest  rate  cap.  The 
lifetime  cap  is  the  upp>er  limit  on  the 
mortgage  rate  that  can  be  charged  over 
the  life  of  a  loan.  This  lifetime  loan  cap 
is  expressed  in  terms  of  the  initial  rate. 
For  example,  if  the  initial  mortgage  rate 
is  7%  and  the  lifetime  cap  is  5%,  the 
maximum  interest  rate  that  the  bank  can 
charge  over  the  life  of  the  loan  is  12%. 

(3)  Periodic  cap.  A  periodic  cap  limits 
the  amount  that  the  interest  rate  may 
increase  at  the  reset  (repricing)  date. 
The  periodic  cap  is  expressed  in  basis 
points  (bp).  For  example,  the  bank  owns 
a  7%  adjustable-rate  mortgage  loan.  If 
the  periodic  cap  is  100  bp,  then  the 
maximum  rate  the  bank  can  charge  at 
the  next  reset  date  is  8%.  If  the  indexing 
rate  rose  by  150  bp,  making  the  fuUy 
indexed  mortgage  rate  8.5%,  the  bank 
could  only  charge  8%  at  the  next  reset 
date< 

Schedule  3,  Columns  A  through  G, 
list  three  reset  frequency  Columns 
which  are  divided  by  the  presence  of  a 
periodic  cap,  and,  in  the  over  "6  months 
through  1  year"  Column  only,  by  the 
size  of  the  periodic  cap.  Items  2  through 
5  list  four  basis  point  ranges  for  how  far 
the  ARM'S  current  rate  is  from  the 
instrument's  lifetime  interest  rate  cap. 
In  terms  of  ARM  pass-through 
seciuities,  the  information  required 
pertains  to  the  relationship  between  the 
current  interest  rates  and  caps  of  the 
underljring  mortgages.  If  the  loans  in  the 
mortgage  pool  are  not  uniform  in  terms 
of  periodic  caps  and  Ufetime  caps,  the 
weighted  cap  information  is  required. 


In  the  distribution  of  Schedule  3 
items,  the  entire  carrying  value  of  all 
ARM  holdings  should  be  reported  on 
the  basis  of  the  reset  frequency. 

Examples 

An  adjustable-rate  permanent  loan 
secured  by  a  first  lien  on  a  1-4  family 
residence  whose  current  rate  is  7.5% 
and  that  has  a  lifetime  cap  of  12%  and 
a  periodic  cap  of  200  bp  which  reprices 
annually  would  be  reported  to  Item  4, 
Column  E. 

An  adjustable-rate  pass-through 
security  whose  current  coupon  is  8% 
and  has  a  lifetime  cap  of  10.5%  and  a 
periodic  cap  of  100  bp  which  reprices 
semiannually  would  be  reported  to  Item 
3,  Column  B. 

For  purposes  of  this  supplemental 
schedule  the  following  definitions 
apply: 

A  floating  or  adjustable  rate  is  a  rate 
that  varies,  or  can  vary,  in  relation  to  an 
index,  to  some  other  interest  rate  such 
as  the  rate  on  certain  U.S.  Government 
securities  or  the  bank's  "prime  rate,"  or 
to  some  other  variable  criterion  the 
exact  value  of  which  cannot  be  known 
in  advance.  Therefore,  the  exact  rate  the 
loan  or  security  carries  at  any 
subsequent  time  cannot  be  known  at  the 
time  of  origination  or  acquisition. 

All  loans  are  to  be  reported  net  of 
unearned  income  to  the  extent  that  the 
loans  have  been  reported  net  of 
imeamed  income  on  RC-C,  Item 
1(c)(2)(a). 

Include  as  adjustable-rate  residential 
mortgage  holdings  the  following 
instruments: 

(1)  All  permanent  loans  secured  by 
first  liens  on  1—4  bmily  residential 
mortgages  included  in  Schedule  RC-C, 
Item  1(c)(2)(a),  that  have  adjustable 
interest  rates,  regardless  of  whether  they 
are  current  or  are  reported  as  "past  due 
and  still  accruing"  in  Schedule  RC-N 
Columns  A  and  B. 

(2)  The  carrying  values  "  of  all  pass- 
through  securities  which  have 
adjustable  interest  rates  and  are 
included  in  RC-B,  Items  4(a)(1)  through 
4(a)(3),  Columns  A  and  D. 

Exclude  from  this  schedule 

(1)  Adjustable-rate  residential 
mortgage  loans  held  for  sale  and 
deUvery  to  secondary  market 
participants  such  as  FNMA  and  FHLMC 
under  terms  of  a  binding  commitment. 

(2)  All  adjustable-rate  mortgage 
holdings  that  are  on  nonaccnial  status. 


"  For  purposes  of  this  schedule,  available-fbr-sale 
debt  securities  are  to  be  reported  on  the  basis  of 
their  fair  value,  while  held-to-maturity  debt 
securities  are  to  be  reported  on  the  basis  of  their 
amortized  cost  Therefore,  throughout  the 
.instructions  to  this  schedule,  references  to  the 
carrying  value  should  be  read  as  such. 


(3)  All  collateralized  mortgage 
obligations  (CMOs)  and  real  estate 
mortgage  investment  conduits 
(REMICs),  and  stripped  mortgage- 
backed  securities. 

(4)  All  pass-through  securities  held 
for  trading. 

Column  Instructions 

Distribute  the  carrying  value  of 
selected  assets  in  accordance  with  the 
procedures  described  for  Columns  A 
though  G  below. 

Report  in  Column  A  the  carrying 
value  of  the  bank's  ARM  holdings 
which  reprice  in  6  months  or  less  and 
have  no  periodic  cap. 

Report  in  Column  B  the  carrying 
value  of  the  bank's  ARM  holdings 
which  reprice  in  6  months  or  less  and 
have  a  periodic  cap. 

Report  in  Column  C  the  carrying 
value  of  the  bank's  ARM  holdings 
which  reprice  over  6  months  through  1 
year  and  have  no  periodic  cap. 

Report  in  Column  D  the  carrying 
value  of  the  bank's  ARM  holdings 
which  reprice  over  6  months  through  1 
year  and  have  a  periodic  cap  equal  to  or 
less  than  150  bp. 

Report  in  Column  E  the  carrying  value 
of  the  bank's  ARM  holdings  which 
reprice  over  6  months  through  1  year 
and  have  a  periodic  cap  greater  than  150 
bp. 

Report  in  Column  F  the  carrying  value 
of  the  bank's  ARM  holdings  which 
reprice  over  1  year  and  have  no  periodic 
cap. 

Report  in  Column  G  the  carrying 
value  of  the  bank's  ARM  holdings 
which  reprice  over  1  year  and  have  a 
periodic  cap. 

Item  Instructions 

In  Items  2  through  5,  distribute,  in 
accordance  with  column  instructions, 
the  carrying  value  of  the  bank's  ARM 
holdings. 

Item  1:  Test  for  determining  whether 
Schedule  3  should  be  completed.  Either 
repeat  the  instruction  on  page  1  of  the 
General  Instructions  or  cross-reference 
it. 

Item  2:  Report  the  bank's  ARM 
holdings  that  are  within  200  bp  of  their 
lifetime  cap. 

Item  3:  Report  the  bank's  ARM 
holdings  that  are  201-400  bp  torn  their 
lifetime  cap. 

Item  4:  Report  the  bank's  ARM 
holdings  that  are  401-600  bp  from  their 
lifetime  cap. 

Item  5:  Report  the  bank's  ARM 
holdings  that  are  greater  than  600  bp 
from  their  lifetime  cap. 


39554  Federal  Register  /  Vol.  60.  No.  148  /  Wednesday,  August  2,  1995  /  Proposed  Rules 


Federal  Roister  /  Vol.  60.  No.  148  /  Wednesday.  August  2,  1995  /  Proposed  Rules  39555 


Vm.  Reporting  Instructions — Schedule  4 

General  Instructions 

This  supplemental  schedule  primarily 
requests  information  related  to  the 
interest  rate  sensitivity  of  adjustable-rate 
mortgage  (ARM)  holdings.  The 
information  required  in  this 
supplemental  schedule  represents  the 
categorization  of  the  reporting  bank's 
ARMs  according  to  the  distinct 
characteristics  of  each  loan  or  security. 
The  characteristics  of  an  ARM  include: 

(1)  Underlying  Index.  The  underlying 
index  of  an  ARM  represents  the  base  or 
reference  point  for  calculating  the 
mortgage  rate  of  an  ARM  loan.  There  are 
two  main  categories  of  indices:  (1)  those 
based  on  a  current  market  index,  and  (2) 
those  derived  from  a  lagging  market 
index.  A  current  market  index  is  one 
that  adjusts  quickly  to  changes  in 
market  interest  rates.  Examples  include 
rates  on  Treasury  securities,  and  the 
London  Interbank  Offered  Rate  (LIBOR). 
A  lagging  market  index  is  one  that 
adjusts  to  changes  in  market  interest 
rates  more  slowly  than  the  — current 
market  indexes —  such  as  rates  on 
Treasury  securities,  the  London 
Interbank  Offered  Rate  (LIBOR),  etc. 
Examples  of  lagging  market  indexes  are 
the  various  published  FHLB  cost-of- 
funds  indexes  and  the  National  Average 
Contract  Rate  for  the  Pim;hase  of 
Previously  Occupied  Homes. 

(2)  Lifetime  Interest  Rate  Cap.  The 
lifetime  cap  is  the  upper  limit  on  the 
mortgage  rate  that  can  be  charged  over 
the  life  of  a  loan.  This  lifetime  loan  cap 
is  expressed  in  terms  of  the  initial  rate. 
For  example,  if  the  initial  mortgage  rate 
is  7%  and  the  lifetime  cap  is  5%,  the 
maximum  interest  rate  that  the  bank  can 
charge  over  the  life  of  the  loan  is  12%. 

(3)  Periodic  Cap.  A  periodic  cap  limits 
the  amoimt  that  the  interest  rate  may 
increase  or  decrease  at  the  reset 
(repricing)  date.  The  periodic  cap  is 
expressed  in  basis  points  (bp).  For 
example,  the  bank  ovras  a  7% 
adjustable-rate  mortgage  loan.  If  the 
periodic  cap  is  100  bp,  then  the 
maximum  rate  the  bank  can  charge  at 
the  next  reset  date  is  8%.  Even  if  the 
indexing  rate  rose  by  150  bp.  making  the 
fully  indexed  mortgage  rate  8.5%.  the 
baniv  could  only  charge  8%  at  the  next 
reset  date. 

( i  Reset  Frequency.  The  reset  or 
repricing  frequency  is  how  often  the 
contract  permits  the  interest  rate  on  a 
loan  to  be  changed  (e.g.,  daily,  monthly, 
quarterly,  semiannually,  annually) 
without  regard  to  the  length  of  time 
between  the  report  date  and  the  date  the 
rate  can  next  change. 

Columns  A  throu^  I  on  Schedule  4 
list  the  two  major  indices,  current  and 


lagging,  each  of  which  is  divided  by 
reset  frequencies.  The  current  market 
index  columns  are  further  divided  by 
the  presence  of  a  periodic  cap,  and,  in 
the  — Over  6  months  through  1  year — 
columns  only,  by  the  size  of  the 
periodic  cap.  Items  2  through  9  cover 
four  distance  groups,  in  terms  of  basis 
point  ranges,  of  ciurent  ARM  rates  in 
relation  to  the  instrument — s  lifetime 
interest  rate  cap.  For  each  distance 
group,  both  the  ARM  balances  and  the 
associated  weighted  average  coupon 
(WAC)  rates  must  be  reported.  The 
weighted  average  coupon  rate  for  this 
schedule  is  determined  by  multiplying 
the  balance  of  each  ARM  loan  by  the 
applicable  annual  interest  rate  (i.e.,  the 
annualized  rate  in  effect  for  the  asset  as 
of  the  report,  date)  and  by  dividing  the 
sum  of  all  such  calculated  amounts  by 
the  total  carrying  value  of  the  category. 
The  WAC  required  for  ARM  secvuities 
in  this  schedule  is  that  of  the  underlying 
mortgages,  which  should  be  estimated 
by  adding  75  bp  to  the  bank's  pass- 
through  rate.  The  75  bp  represents  the 
deduction  of  servicing  fees  and  any 
applicable  guarantee  fees.  As  a 
consequence  of  these  fees,  the  coupon 
rate  of  the  pass-through  is  lower  than 
that  of  the  WAC  of  the  imderlying 
mortgages.  Therefore,  to  estimate  the 
WAC  of  the  mortgage  pool,  the  fees 
should  be  added  back  to  the  coupon 
rate. 

Examples 

An  adjustable-rate  permanent  loan 
secured  by  a  first  lien  on  a  1-4  family 
residence  repricing  quarterly  whose 
current  rate  is  7.25%  and  has  a  lifetime 
cap  of  10%,  no  periodic  cap,  and  based 
on  the  COFI  index  would  be  reported  in 
Items  4  and  5,  Column  I. 

An  ARM  pass-through  security, 
repricing  annually  whose  current 
coupon  is  7.75%  and  has  a  lifetime  cap 
of  14.25%.  periodic  cap  of  200  bp.  and 
based  on  the  Treasiuy  index  would  be 
reported  in  Items  6a  and  7.  Column  E. 
Note  the  WAC  of  the  underlying 
mortgages  in  this  case  is  estimated  to  be 
8.5%,  which  is  the  pass-through  rate  of 
7.75%  plus  75  bp.  ^ 

For  piuposes  of  this  supplemental 
schedule  the  following  definitions 
apnly: 

A  floating  or  adjustable  rate  is  a  rate 
that  varies,  or  can  vary,  in  relation  to  an 
index,  to  some  other  interest  rate  such 
as  the  rate  on  certain  U.S.  Government 
securities  or  the  bank's  "prime  rate,"  or 
to  some  other  variable  criterion  the 
exact  value  of  which  cannot  be  known 
in  advance.  Therefore,  the  exact  rate  the 
loan  or  seciuity  carries  at  any 
subsequent  time  cannot  be  known  at  the 
time  of  origination  or  acquisition. 


All  loans  are  to  be  reported  net  of 
imeamed  income  to  the  extent  that  the 
loans  have  been  reported  net  of 
unearned  income  on  RC-C,  Item 
1(c)(2)(a). 

Adjustable-rate  residential  mortgage 
loans  that  are  held  by  the  bank  for  sale 
and  delivery  to  a  secondary  market 
participant  imder  the  terms  of  a  binding 
contract  should  be  reported  according  to 
their  repricing  frequency  regardless  of 
the  delivery  date  specified  in  the 
commitment. 

Include  as  adjustable-rate  residential 
mortgage  holdings  the  following 
instruments: 

(1)  All  permanent  loans  secured  by 
first  liens  on  1-4  family  residential 
mortgages  included  in  Schedule  RC-C, 
Item  1(c)(2)(a)  that  have  adjustable 
interest  rates,  regardless  of  whether  they 
are  current  or  are  reported  as  "past  due 
and  still  accruing"  in  Schedule  RC-N, 
Coliunns  A  and  B. 

(2)  The  carrying  values  '*  of  all  pass- 
through  securities  which  have 
adjustable  interest  rates  and  are 
included  in  RC-B.  Items  4(a)(1)  through 
4(a)(3).  Coliunns  A  and  D. 

Exclude  from  this  schedule: 

(1)  All  adjustable-rate  mortgage 
holdings  that  are  on  nonaccrual  status. 

(2)  All  coUaterahzed  mortgage 
obligations  (CMOs)  and  real  estate 
mortgage  investment  conduits. 

Coliunn  Instructions 

EKstribute  the  balance  of  selected 
assets  in  accordance  with  the 
procedures  described  for  Columns  A 
through  I  below. 

Report  in  Column  A  the  balance  of  the 
bank's  ARM  holdings  which  are  based 
on  the  cxurent  market  index,  reprice  6 
months  or  less,  and  have  no  periodic, 
cap. 

Report  in  Coliunn  B  the  balance  of  the 
bank's  ARM  holdings  which  are  based 
on  the  current  market  index,  reprice  6 
months  or  less,  and  have  a  periodic  cap. 

Report  in  Column  C  the  balance  of  the 
bank's  ARM  holdings  which  are  based 
on  the  current  market  index,  reprice, 
over  6  months  through  1  year,  and  have 
no  periodic  cap. 

^  Report  in  Column  D  the  balance  of  the 
bank's  ARM  holdings  which  are  based 
on  the  current  market  index,  reprice 
over  6  months  through  1  year.,  and  have 
a  periodic  cap  equal  to  or  less  than  150 
bp. 

Report  in  Column  E  the  balance  of  the 
bank's  ARM  holdings  which  are  based 


>*For  purposes  of  this  schedule.  avaiUble-for-«ale 
debt  securities  are  to  be  reported  on  the  basis  of 
their  fair  value,  while  held-to-maturity  debt 
securities  are  to  be  reported  on  the  basis  of  theii 
amortized  cost  Therefore,  throughout  the 
instructions  to  this  schedule,  refisrences  to  the 
carrying  value  should  be  read  as  such. 


on  the  current  market  index,  reprice 
over  6  months  through  1  year,  andliave 
a  periodic  cap  greater  than  150  bp. 

Report  in  Column  F  the  balance  of  the 
bank's  ARM  holdings  which  are  based 
on  the  current  market  index,  reprice 
over  1  year,  and  have  no  periocUc  cap. 

Report  in  Column  G  the  balance  of  the 
bank's  ARM  holdings  which  are  based 
on  the  current  market  index,  reprice 
over  1  year,  and  have  a  periodic  cap. 

Report  in  Column  H  tne  balance  of  the 
bank's  ARM  holdings  which  are  based 
on  the  lagging  market  index  and 
repricel  month  or  less. 

Report  in  Column  I  the  balance  of  the 
bank's  ARM  holdings  which  are  based 
on  the  lagging  market  index  and  reprice 
over  1  month. 


Item  Instructions 

In  Items  2  through  9,  distribute,  in 
accordance  with  column  instructions, 
the  carrying  value  as  well  as  the 
weighted  average  coupon  rate  of  the 
bank's  ARM  holdings. 

Items  2  and  3:  Report  the  bank's  ARM 
holdings  which  are  within  200  bp  of 
their  lifetime  cap. 

Items  4  and  5:  Report  the  bank's  ARM 
holdings  which  are  201-400  bp  from 
their  lifetime  cap. 

Items  6  and  7:  Report  the  bank's  ARM 
holdings  which  are  401-600  bp  from 
their  lifetime  cap. 

Items  8  and  9:  Report  the  bank's  ARM 
holdings  which  are  greater  than  600  bp 
from  their  lifetime  cap. 


Appendix  3 — Risk  Weight  Tables 

This  appendix  contains  the  risk 
weights  that  would  be  used  in  the 
proposed  supervisory  model.  Table  1 
provides  the  risk  weights  used  for  the 
baseline  module  and  reporting  Schedule 
1.  Table  2  provides  the  risk  weights 
used  for  the  fixed-rate  mortgage 
supplemental  module  and  Schedule  2 
while  Table  3  provides  the  risk  weights 
used  for  adjustable-rate  mortgages 
reported  in  Schedule  3.  Table  4 
provides  the  risk  weights  used  for 
adjustable-rate  mortgages  reported  in 
Schedule  4. 
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TABLE  2 
FIXED-RATE  MORTGAGES  RISK  WEIGHTS 

for 
SCHEDULE  2 


Risk  Weights  -  Rising  Rate 

Balances  with 
Coupons  of: 

Remaining  Time  to  Maturity                                 | 

5  Years 
or  Less 

Over  5  Years 
Through  10  Years 

Over  10  Years 
Through  20  Years 

Over 
20  Years 

i  6.75% 

(6.0%) 

(7.9%) 

(8.9%) 

(12.3%) 

6.76%-i7.25% 

(5.9%) 

(7.8%) 

(8.8%) 

(11.9%) 

7.26%  -  i7.75% 

(5.7%) 

(7.6%) 

(8.5%) 

(11.5%) 

7.76%-i8.25% 

(5.5%) 

(7.2%) 

(8.2%) 

(11.0%) 

8.26% -i  8.75% 

(5.2%) 

(6.8%) 

(7.7%) 

(10.3%) 

8.76% -i  9.25% 

(4.7%) 

(6.1%) 

(7.1%) 

(9.5%) 

9.26%  -  i  9.75% 

(4.1%) 

(5.4%) 

(6.4%) 

(8.5%) 

>  9.75% 

(3.0%) 

(3.9%) 

(4.9%) 

(6.3%) 

Risk  Weights  -  Declining  Rate 


Balances  with 
Coupons  of: 



Remaining  Time  to  Maturity                                 | 

0  to  5  Years 

5  to  10  Years 

10  to  20  Years 

>  20  Years 

i  6.75% 

5.8% 

7.8% 

9.3% 

13.4% 

6.76%-i7.25% 

5.2% 

6.9% 

8.5% 

12.1% 

7.26%-i7.75% 

4.5% 

5.8% 

7.5% 

10.6% 

7.76%-i8.25% 

3.7% 

4.8% 

6.5% 

9.1% 

8.26%  -  i  8.75% 

3.1% 

3.8% 

5.5% 

7.6% 

8.76%  -  i  9.25% 

2.6% 

3.1% 

4.5% 

6.2% 

926%  -  i  9.75% 

2.3% 

2.7% 

3.8% 

5.1% 

>  9.75% 

2.1% 

2.4% 

2.9% 

3.5% 
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TABLE  3 
ADJUSTABLE-RATE  MORTGAGES  RISK  WEIGHTS 

for 
SCHEDULE  3 


Reset  Frequency 

™^^^^ 

6  Months  or  Less   . 

Over  6  Months  to  1  Year 

Over 



Year 

No 

periodic 

cap 

Periodic 
cap 

No 

periodic 

cap 

Periodic 
Cap  less 

than 
150bp 

Periodic 

cap  more 

than 

150bp 

No 
periodic 

cap 

Periodic 
cap 

Instruments  200  basis  points 
or  less  from  the  lifetime  cap 

Rising  rates 

(6.6) 

(6.8) 

(7.0) 

(7.3) 

(7.0) 

(7.3) 

(7.3) 

Declining  rates 

3.7 

4.0 

4.4 

4.9 

4.4 

6.0 

6.0 

Instruments  201  to  400  basis 
points  from  the  lifetime  cap 

Rising  rates 

(5.1) 

(5.9) 

(5.6) 

(6.7) 

(6.1) 

(6.6) 

(7.0) 

Declining  rates 

2.4 

2.9 

2.9 

4.2 

3.3 

5.0 

5.6 

Instruments  401  to  600  basis 
points  from  the  lifetime  cap 

Rising  rates 

(2.5) 

(4.2) 

(3.0) 

(5.8) 

(4.4) 

(5.0) 

(6.6) 

Declining  rates 

0.9 

1.6 

1.2 

3.2 

1.9 

32 

5.1 

Instruments  more  than  600 
basis  points  from  the  lifetime 
cap 

.. '■'  ■              ':  :■"     '     .■  ■_■ 

Rising  rates 

(1.1) 

(3.3) 

(1.4) 

(5.4) 

(3.5) 

(3.6) 

(6.5) 

Declining  rates 

0.5 

1.3 

0.8 

30 

1.5 

2.3 

4.9 

TABLE  4 
ADJUSTABLE-RATE  MORTGAGES  RISK  WEIGHTS 

for 
SCHEDULE  4 

(Each  of  the  following  tables  corresponds  to  a  column  on  Schedule  4) 


Current  Market  Index  -  6  Month  or  Less  Reset  Frequency  -  No  Periodic  Cap 


• 

Distance  From  The  Lifetime  Cap                                | 

_ 

- 

200  Basis  Points 
or  Less 

201  to  400 
Basis  Points 

401  to  600 
Basis  Points 

Over600            1 
Basis  Points         | 

Rising 
Rate 

Declining 
Rates 

Rising 
Rate 

Declining 
Rates 

Rising 
Rate 

Declining 
Rates 

Rising 
Rate 

Declining 
Rates 

Weighted 

4.75%  and  under 

(9.2%) 

10.3% 

(8.8%) 

8.5% 

(7.2%) 

4.7% 

(4.4%) 

1.8% 

Average 

Coupon 

Range 

4.76%  to  6.25% 

(8.7%) 

7.9% 

(7.7%) 

5.7% 

(5.2%) 

2.3% 

(2.4%) 

0.8% 

6.26%  to  7.75% 

(7.4%) 

4.5% 

(5.8%) 

3.0% 

(3.0%) 

1.0% 

(1.2%) 

0.5% 

Over  7.75% 

(5.1%) 

2.0% 

(3.6%) 

1.3% 

(1.5%) 

0.6% 

(0.7%) 

0.5% 

Current  Market  Index  -  6  Month  or  Less  Reset  Frequency  -  With  Periodic  Cap 

Distance  From  The  Lifetime  Cap                                 | 

200  Basis  Points 
or  Less 

201  to  400 
Basis  Points 

401  to  600 
Basis  Points 

Over  600            1 

Basis  Points         | 

Rising 
Rate 

Declining 
Rates 

Rising 
Rate 

Declining 
Rates 

Rising 
Rate 

Declining 
Rates 

Rising 
Rate 

Declining 
Rates 

Weighted 
Average 
Coupon 

4.75%  and  under 

(9.2%) 

10.4% 

(9.0%) 

9.3% 

(8.2%) 

7.1% 

(7.1%) 

5.3% 

4.76%  to  6.25% 

(8.7%) ' 

8.2% 

(8.2%) 

6.7% 

(6.9%) 

4.4% 

(5.6%) 

3.2% 

1 

^ange 

1 

6.26%  to  7.75% 

(7.6%) 

4.8% 

(6.7%) 

3.5% 

(5.0%) 

1.9% 

(3.9%) 

1.4% 

Over  7.75% 

(5.3%) 

2.4% 

(4.2%) 

1.8% 

(2,7%)  ' 

1.1% 

(2.1%) 

1.0% 

• 

» 

» 

« 
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TABLE  4  (Continued) 
ADJUSTABLE-RATE  MORTGAGES  RISK  WEIGHTS 

Corrent  Market  Index  •  6  Months  to  1  Year  Reset  Frequency  -  No  Periodic  Cap 


Distance  Ennn  The  Lifetime  Cap                                       | 

200  Basis  Points 
or  Less 

201  to  400 
Basis  Points 

401  to  600 
Basis  Points 

Over600           1 

Basis  Points         | 

Rising 
Rate 

Declining 
Rates 

Rising 
Rate 

Declining 
Rates 

Rising 
Rate 

Declining 
Rates 

Rising 
Rate 

Declining 
Rates 

Weighted 
Average 
Coupon 
Range 

4.75%  and  under 

(9.2%) 

10.4% 

(8.9%) 

8.9% 

(7.6%) 

5.5% 

(5.1%) 

2.3% 

4.76%  to  6.25% 

(8.7%) 

8.4% 

(8.0%) 

6.3% 

(5.8%) 

2.9% 

(3.0«/i) 

1.2% 

6.26%  to  7.75% 

(7.7%) 

5.3% 

(6.4%) 

3.6% 

(3.6%) 

1.4% 

(1.6%) 

0.8% 

Over  7.75% 

(5.8%) 

2.5% 

(4.2%) 

1.7% 

(1.9%) 

0.9% 

(1.0%) 

0.7% 

Current  Market  Index  -  6  Months  to  1  Year  Reset  Frequency 
Periodic  Cap  Less  than  150  bp 


Distance  From  The  Lifetime  Cap 

1 

200  Basis  Points 
or  Less 

201  to  400 
Basis  Points 

401  to  600 
Basis  Points 

Over600           1 
Basis  Points        | 

Rising 
Rate 

Declining 
Rates 

Rising 
Rate 

Declining 
Rates 

Rising 
Rate 

Declining 
Rates 

Rising 
Rate 

Declining 
Rates 

Weighted 
Average 
Coupon 
Range 

4.75%  and  under 

(9.3%) 

10.4% 

(9.1%) 

9.7% 

(8.7%) 

8.4% 

(8.2%) 

7.6% 

4.76%  to  6.25% 

(8.8%) 

8.7% 

(8.4%) 

7.8% 

(7.7%) 

6.4% 

(7.2%) 

5.8% 

6.26%  to  7.75% 

(7.8%) 

5.9% 

(7.3%) 

5.1% 

(6.4%) 

4.0% 

(5.9%) 

3.7% 

Over  7.75% 

(6.2%) 

2.9% 

(5.5%) 

2.4% 

(4.6%) 

1.9% 

(4.3%) 

1.8% 

TABLE  4  (Continued) 
ADJUSTABLE-RATE  MORTGAGES  RISK  WEIGHTS 

Current  Market  Index  -  6  Months  to  1  Year  Reset  Frequency 
Periodic  Cap  Greater  than  150  bp 


Distance  From  The  Lifetime  Cap                                       | 

* 

200  Basis  Points 
or  Less 

201  to  400 
Basis  Points 

401  to  600 
Basis  Points 

Over600           1 
Basis  Points         | 

Rising 
Rate 

Declining 
Rates 

Rising 
Rate 

Declining 
Rates 

Rising 
Rate 

Declining 
Rates 

Rising 
Rate 

Declining 
Rates 

Weighte 

d 

Average 

Coupon 

Range 

4.75%  and  under 

(9.2%) 

10.4% 

(9.0%) 

9.3% 

(8.2%) 

7.1% 

(7.1%) 

5.3% 

4.76%  to  6.25% 

(8.7%) 

8.4% 

(8.2%) 

6.9% 

(6.9%) 

.  4.6% 

(5.6%) 

3.4% 

6.26%  to  7.75% 

(7.7%) 

5.3% 

(6.8%) 

4.0% 

(5.1%) 

2.3% 

(4.0%) 

1.8% 

Over  7.75% 

J5.8«/4)^ 

2.5% 

(4.7%) 

1.8% 

(3.1%) 

1.0% 

(2.5%) 

0.9% 

Current  Market  Index  -  Over  1  Year  Reset  Frequency  -  No  Periodic  Cap 


Distance  From  The  Lifetime  Cap                                   | 

200  Basis  Points 
or  Less 

201  to  400 
Basis  Points 

401  to  600 
Basis  Poinu 

Over600          1 
Basis  Points        | 

Rising 
Rate 

Declining 
Rates 

Rising 
Rate 

Declining 
Rates 

Rising 
Rate 

Declining 
Rates 

Rising 
Rate 

Declining 
Rates 

Weighted 
Average 
Coupon 
Range 

5.50%  and  under 

(9.2%) 

10.0% 

(8.9%) 

9.0% 

(7.9%) 

6.7% 

(6.3%) 

4.3% 

5.51%  to  8.00% 

(8.2%) 

7.5% 

(7.6%) 

6.2% 

(6.1%) 

3.9% 

(4.2%) 

2.6% 

8.01%  to  10.50% 

(5.6%) 

3.2% 

(4.6%) 

2.6% 

(3.1%) 

2.0% 

(2.3%) 

1.9% 

Over  10.50% 

(3j%)_ 

2.1% 

(2.8%) 

2.0% 

(2.1%) 

1.9% 

(2.0%) 

1.9% 

395 
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TABLE  4  (Continued) 
ADJUSTABLE-RATE  MORTGAGES  RISK  WEIGHTS 

Current  Market  Index  -  Over  1  Year  Reset  Frequency  -  With  Periodic  Cap 


Distance  From  The  Lifetime  Cap                                 | 

200  Basis  Points 
or  Less 

201  to  400 
Basis  Points 

401  to  600 
Basis  Points 

Over600           1 
Basis  Points         || 

, 

Rising 
Rate 

Declining 
Rates 

Rising 
Rate 

Declining 
Rates 

Rising 
Rate 

Declining 
Rates 

Rising 
Rate 

Declining  | 
Rates 

Weighted 
Average 

S.SO*/e  and  under 

(9.2%) 

10.0% 

(9.0%) 

9.5% 

(8.8%) 

8.7% 

(8.6%) 

8.4% 

5.51%to8.00% 

(8.2%) 

7.5% 

(8.0%) 

7.0% 

(7.5%) 

6.4% 

(7.4%) 

6.2% 

Coupon 
Range 

8.01%  to  10.50% 

(5.6%) 

3.2% 

(5.3%) 

2.9% 

(4.9%) 

2.7% 

(4.8%) 

2.6% 

Over  10.50% 

(3.3%) 

2.3% 

(3.1%) 

2.2% 

(2.8%) 

2.2% 

(2.8%) 

2.2% 

Lagging  Market  Index  -  1  Month  or  Less  Reset  Frequency 


Distance  From  The  Lifetime  Cap                                 | 

' 

200  basis  points 
or  Less 

201  to  400 
Basis  Points 

401  to  600 
Basis  Points 

Over600           1 
Basis  Points         H 

1 

Rising 
Rate 

Declining 
Rates 

Rising 
Rate 

Declining 
Rates 

Rising 
Rate 

Declining 
Rates 

Rising 
Rate 

1 

Declining 

Rates 

Weighted 
Average 
Coupon 
1      Range 

5%  and  under 

(9.3%) 

10.6% 

(9.0%) 

9.0% 

(7-5%) 

5.5% 

(5.0%) 

2.7% 

5.01%  to  6.5% 

(8.4%) 

7.3% 

(7.4%) 

5.4% 

(4.9%) 

2.7% 

(2.8%) 

1.8% 

6.51%  to  8% 

(7.5%) 

5.2% 

(6.2%) 

3.8% 

(3.7%) 

2.0% 

(2.2%) 

1.6%       1 

Over  8% 

(4.8%) 

2.4% 

(3.7%) 

2.0% 

(2.2%) 

1.6% 

(1.7%) 

1 .6%       \ 
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TABLE  4  (Continued) 
ADJUSTABLE-RATE  MORTGAGES  RISK  WEIGHTS 

Lagging  Market  Index  -  Over  1  Month  Reset  Frequency 


Distance  From  The  Lifetime  Cap                                 | 

200  Basis  Points 
or  Less     ' 

20Ito400 
Basis  Points 

401  to  600 
Basis  Points 

Over600              1 
Basis  Points           | 

Rising 
Rate 

Declining 
Rates 

Rising 
Rate 

Declining 
Rates 

Rising 
Rate 

Declining 
Rates 

Rising 
Rale 

Declining 
Rates 

Weighted 

Average 

Coupon 

Range 

5%  and  under 

(9.2%) 

10.5% 

(9.0%) 

9.3% 

(8.2%) 

6.7% 

(7.0%) 

4.8% 

5.01%  to  6.5% 

(8.1%) 

7.2% 

(7.3%) 

5.6% 

(5.7%) 

3.4% 

(4.3%) 

2.6% 

6.51%  to  8% 

(7.2%) 

5.4% 

(6.2%) 

4.2% 

(4.5%) 

2.7% 

(3.5%) 

2.4% 

Over  8% 

(5.3%) 

3.3% 

(4.5%) 

3.0% 

(3.5%) 

2.7% 

(3.2%) 

2.6% 

1 

BILUNO  CODE  6n4-01-C 
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Appendix  4 — ^Technical  Description  of 
Supplemental  Modules  and  Risk 
Weights 

This  appendix  is  intended  to  provide 
detailed  information  on  the  methods 
used  to  derive  the  risk  weights  used  in 
the  supervisory  measurement  system. 
Descriptions  of  the  derivation  of  non- 
mortgage  risk  weights  are  provided, 
followed  by  the  descriptions  for  fixed 
and  adjustable-rate  mortgage  risk 
weights.  Titles  and  locations  of 
reference  documents  are  also  provided. 

/.  Non-Mortgage  Risk  Weights 

The  non-mortgage  risk  weights  were 
derived  using  hypothetical  market 
instruments  that  are  representative  of 
the  asset  or  liability  category  that  is 
measured.  Each  weight  appro)dmates 
the  percentage  change  in  the  price  of  the 
benchmark  instruments  given  a  200 
basis  point,  instantaneous  and  uniform 
shift  in  market  interest  rates.  Separate 
risk  weights  are  constructed  for  the 
rising  and  falling  interest  rate  scenarios 
for  the  following  categories: 

(1)  Other  amortizing  assets; 

(2}  Zero  or  low  coupon  assets; 

(3)  All  other  assets; 

(4)  Liabilities;  and 

(5)  Off-balance  sheet. 

A.  Benchmark  Instnunents  for  Non- 
Mortgage  Risk  Weights 

The  benchmark  instruments  for  each 
category  of  assets  and  liabilities, 
corresponding  maturities.  cou{>ons  and 
bond-equivalent  yields  are  hsted  below. 

(1)  Other  Amortizing  Assets:  For  other 
(non-mortgage)  amortizing  assets,  a 
benchmark  monthly  amortizing 
instrument  with  an  original  maturity 
equal  to  the  end  point  of  the  specific 
time  band;  a  remaining  maturity  equal 
to  the  midpoint  of  the  time  band;  and 

a  coupon  and  bond-equivalent  yield 
equal  to  7.50%  was  used.^^^  No 
prepayments  are  assim:ied  for  this 
category  of  instruments. 

(2)  Zero-  or  Low-Coupon  Assets:  The 
risk  weights  for  zero-  or  low-coupon 
instruments  were  calculated  using  the 
percentage  change  in  the  price  of  a  zero- 
coupon  instrument  with  an  assumed 
maturity  equal  to  the  mid-point  of  each 
time  band  and  a  bond-equivalent  yield 
of  7.50%. 

(3)  All  Other  Assets:  The  risk  weights 
for  the  "All  Other"  category  were 
calciilated  assuming  semi-annual 
interest  payments,  a  maturity  equal  to 
the  mid-point  of  each  time  band,  and  an 
assumed  coupon  and  yield  equal  to 
7.50%. 


(4)  Liabilities:  The  only  set  of  risk 
weights  used  for  liabilities  is 
represented  by  the  percentage  price 
chiange  for  a  semi-annual  interest- 
bearing  instrument  wdth  an  assimied 
coupon  and  yield  equal  to  3.75%.^" 

(5)  Off-Balance  Sheet  Positions:  The 
risk  weights  for  interest  rate  futures, 
forwards  and  swaps  are  the  same  as 
those  applied  to  the  "All  Other" 
category.  Ofi'-balance  sheet  positions 
with  amortizing  features  are  assigned 
the  same  risk  weights  as  the  "Other 
Amortizing"  category. 

B.  Derivation  of  Non-Mortgage  Risk 
Weights 

The  prices  and  risk  weights  for  each 
rate  scenario  were  calculated  in  the 
following  manner: 

(1)  The  benchmark  instruments  were 
priced  at  par  in  the  base  case,  or  current 
interest  rate  environment.  Using  the 
coupon  and  maturity  of  the  instruments 
and  static  discoimted  cash  flow 
analysis,  the  bond-equivalent  yields 
were  calculated. 

(2)  Prices  for  the  benchmark 
instnmients  were  then  calculated  for  the 
rising  and  declining  rate  scenarios  by 
shifting  the  bond-equivalent  yields  up 
and  down  by  200  basis  points.  The 
present  values  of  the  expected  cash 
flows  in  each  scenario  were  then 
determined  to  arrive  at  the  new  price  for 
each  instrument. 

(3)  The  percentage  change  in  the  price 
fit>m  the  base  case  price  of  par 
represents  the  risk  weight  for  the 
benchmark  instrument  in  the 
corresponding  rate  scenarios.  If  the  risk 
weight  was  determined  to  be  less  than 

1  percentage  point,  it  was  expanded  to 
the  nearest  5  basis  points  interval.  If  the 
risk  weight  was  greater  than  1 
percentage  point,  it  was  rounded  to  the 
nearest  10  basis  points  interval. 

n.  Treatment  of  Fixed-rate  Mortgages 
and  Derivation  of  Risk  Weights 

Office  of  Thrift  Supervision  Pricing 
Information 

Representative  benchmark  mortgage 
instruments  used  in  the  calculation  of 
risk  weights  for  Schedules  1  through  4 
were  based  on  instnmients  available  in 
the  Office  of  Thrift  Supervision  (OTS) 
Asset  and  Liability  Price  Tables  as  of 
September  30, 1994.  Publicly  available 
data  on  certain  coupon  ranges  and 
weighted  average  remaining  maturities 
(WARM)  not  specifically  presented  in 
the  OTS  Asset  and  Liability  Price  Tables 


"  For  the  tiiird  quarter  of  1994,  the  average 
eOsctive  yield  on  earning  assets  at  all  commercial 
banks  was  approximately  7.50%  on  an  annualized 
buis. 


'■The  3.75%  coupon  approximates  the  effective 
coat  of  interest-bearing  liabilities  at  all  commercial 
banks  for  the  third  quarter  of  1994  on  an  annualized 


were  obtained  fit)m  the  OTS  as  part  of 
a  separate  data  request  by  the  agencies. 

Representative  benchmark  fixed-rate 
mortgage  instruments  for  Schedule  1 
were  drawn  frova  a  combination  of 
hypothetical  mortgage  pass-through 
instnmients  and  mortgage  pool 
securities  listed  in  the  OTS  Asset  and 
Liability  Price  Tables.  The  mortgage 
pool  security  price  information 
contained  in  the  OTS  Asset  and 
Liability  Price  Tables  were  calcidated 
using  the  OTS  Net  Portfolio  Value 
Model.  A  brief  overview  of  the  pricing 
methodology  in  The  OTS  Net  Portfolio 
Value  Model  Manual,  published  in 
November  1994.  states  that  "the  model 
uses  the  options-based  approach  to 
determine  the  market  value  of  1  to  4 
family  mortgages.  Cash  flows  consist  of 
scheduled  principal  payments,  interest, 
and  prepaid  prindp^.  Prepayments  are 
modeled  using  a  prepayment  equation 
that  relates  the  prepayment  rate  for  a 
particular  period  to,  among  other 
factors,  the  difference  between  the 
mortgage  coupon  rate  and  the  ciurent 
market  interest  rate.  Scheduled 
principal  and  interest  cash  flows  are 
estimated  by  amortizing  the  remaining 
balance  in  each  period  over  its 
remaining  term.  To  calculate  market 
values  in  each  of  the  alternate  interest 
rate  scenarios,  cash  flows  for  that 
scenario  are  discounted  by  the 
simiUated  Treasury  rates  for  that 
scenario  plus  the  option-adjusted 
spread."  For  additional  detail  and 
model  specifications,  refer  to  The  OTS 
Net  Portfolio  Value  Model,  published  by 
the  OTS,  Risk  Management  Division, 
Washington,  District  of  Columbia. 
Copies  of  the  aforementioned 
publication  are  available  for  review  in 
the  FDIC  Reading  Room.  550  North  17th 
Street,  N.W.,  Washington,  District  of 
Columbia,  and  the  in  the  OCC  Library 
at  250  E  Stieet  SW.,  Washington, 
District  of  Columbia. 

The  OTS  model  projects  prices  for 
numerous  fixed-rate  and  adjustable-rate 
mortgage  securities  with  various 
weighted  average  coupons  (WAC)  and 
WARM  given  difiierent  interest  rate 
scenarios.  Price  tables  are  provided  for 
different  types  of  mortgage  pool 
securities.  Each  table  centals  mortgage 
pool  security  prices  as  a  percentage  of 
the  imderlying  mortgage  balance  in  the 
base  case  (current  interest  rates)  as  well 
as  price  projections  for  interest  rate 
movements  up  and  down  400  basis 
points  in  100  basis  point  increments. 

Fixed-rate  residential  mortgage  assets 
have  embedded  options  that  make  the 
value  of  the  instrument  more  sensitive 
to  interest  rate  changes  than  fixed 
maturity  instruments.  In  order  to  more 
effectively  analyze  the  impact  of 
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embedded  options  on  the  value  of  this 
asset  class,  additional  reporting 
schedules  iire  required  depending  on 
the  amount  of  an  institution's  mortgage 
holdings  in  relation  to  its  total  assets. 
Both  one-to-four  family  residential 
mortgage  loans  and  pass-through 
securities  are  considered  mortgage 
holdings  for  the  purposes  of  these 
schedides.  CMOs  and  other  mortgage 
derivative  securities  are  accorded 
separate  treatment  as  described  in  the 
bcidy  of  the  Policy  Statement 

A.  Benchmark  Instruments 

Risk  weights  have  been  derived  from 
a  group  of  benchmark  fixed-rate 


mortgages  with  attributes  most 
representative  of  the  mortgage  market  as 
of  September  30, 1994.  Balances 
reported  by  banks  would  be  assigned 
risk  weights  corresponding  to  these 
benchmark  instruments.  It  is  believed 
that  the  benchmark  risk  weights  will 
provide  reasonable  approximations  of 
the  price  sensitivity  of  an  institution's 
actual  holdings. 

1.  Benchmark  Instruments  for  Schedule 
1 

For  SchediUe  1,  outstanding  balances 
would  be  reported  according  to  their 
remaining  maturity  in  one  of  seven  time 
bands  represented  by  Columns  B 


through  H  of  Schedule  1  as  shown  in 
Table  1.  The  balances  in  each  time  band 
would  be  assigned  risk  weights  equal  to 
the  price  sensitivity  of  the  benchmark 
instruments  chosen  for  that  specific 
time  band.  The  benchmark  instrument 
for  the  first  three  time  bands  (Columns 
B,  C,  and  D)  on  Schedule  1  are  monthly 
amortizing  instruments  with  original 
maturities  equal  to  the  end  point  of  the 
specific  time  band;  remaining  maturities 
equal  to  the  midpoint  of  each  time  band; 
and  a  coupon  and  bond-equivalent  yield 
equal  to  7.50%.  No  prepayments  are 
assumed  for  those  time  bands. 


Table  i.— Fixed-Rate  Mortgages  Risk  Weight  Derivations  For  Schedule  1 


Column 


Source 


<3months 


Discounted 
Cash  Flow. 


C3Monthsto1 
year 


Discounted 
CashFkMv. 


1  to  3  years 


Discounted 
Cash  Row. 


3  to  5  years 


OTS  Data 


5  to  10  years 


OTS  Data 


10  to  20  years 


OTS  Data 


H 


>  20  years 


OTS  Data. 


The  benchmark  mortgage  instnmients 
'6r  the  remaining  four  time  bands  are  as 
bllows: 

(1)  Column  E  (3  to5  years):  7-year 
fixed-rate  balloon  mortgage  pool 
security  with  a  48-month  WARM  and  a 
7.50%  WAC; 

(2)  Column  F  (over  5  to  10  years):  7- 
year  fixed-rate  balloon  mortgage  pool 
security  with  a  72-month  WARM  and  a 
7.50%  WAC; 

(3)  Column  G  (over  10  to  20  years):  15- 
year  fixed-rate  mortgage  pool  security 
with  a  160-month  WARM  and  a  7.50% 
WAC: 

(4)  Column  H  (over  20  years): 
FHLMC/FNMA  30-year  fixed-rate 
mortgage  pool  security  with  a  330- 
montii  WARM  and  a  7.50%  WAC. 

The  coupon  rate  of  7.50  percent  was 
chosen  for  consistency  with  the  average 
effective  annualized  yield  on  earning 
assets  at  all  commercial  banks  as  of 
September  30, 1994.  Consideration  was 
also  given  to  the  average  dollar  amount 
of  outstanding  30  year  Federal  National 
Mortgage  Association  (FNMA)  mortgage 
pass-through  securities  in  September 
1994. 


2.  Benchmark  Instruments  for  Schedule 
2 

The  benchmark  instruments  used  to 
derive  the  risk  weights  for  Schedule  2 
include  the  following: 

(1)  Column  A  (0-5  years):  7-year 
fixed-rate  balloon  mortgage  pool 
security  with  a  48  monUi  WARM; 

(2)  Column  B  (Over  5  to  10  years):  7- 
year  fixed-rate  balloon  mortgage  pool 
security  with  a  72  month  WARM; 

(3)  Column  C  (Over  10  to  20  years): 
15-year  fixed-rate  mortgage  pool 
security  with  a  160  month  WARM; 

(4)  Column  D  (  Over  20  years): 
FHLMC/FNMA  30-year  fixed-rate 
mortgage  pool  security  with  a  330 
month  WARM. 

The  weighted  average  coupon  rates  of 
the  benchmark  instruments  were  the 
midpoints  of  the  coupon  ranges  vrith  the 
exception  of  those  coupons  equal  to  or 
less  than  6.75  percent  and  equal  to  or 
greater  than  9.76  percent.  For  those 
coupon  ranges,  the  WACs  used  were 
6.50  percent  and  10.50  percent 
respectively. 

B.  Derivation  of  Fixed-rate  Mortgage 
Risk  Weights 

The  following  examples  have  been 
taken  direcUy  from  the  information 


Table  2.— 7-Year  Fixed-Rate  Balloon  With  a  48-Month  WARM  Prices 

Mortgage  Balance  As  of  September  30, 1 


contained  in  the  OTS  Asset  and 
Liability  Price  Tables  as  of  9/30/94  as 
well  as  data  obtained  fix>m  the  OTS  in 
a  separate  request  by  the  agencies.  As 
previously  noted,  the  OTS  price  tables 
present  prices  of  mortgage  pool 
securities  based  on  bond-equivalent 
yields,  given  an  increase  and  decrease 
in  interest  rates  from  100  to  400  basis 
points  in  100  basis  point  increments. 
The  supervisory  measurement  system 
risk  weights  are  derived  using  the  200 
basis  point  increase  and  decrease 
scenarios. 

Table  2  includes  prices  for  the 
representative  mortgage  instrument 
chosen  for  the  first  colimm  of  Schedule 
2.  which  is  a  7-year  fixed-rate  balloon 
with  a  48-month  WARM.  All  mortgage 
holding  balances  reported  in  the  0-5 
year  column  would  receive  a  risk  weight 
equal  to  the  percentage  change  in  price 
for  this  instrument  given  ±200  basis 
point  rate  shifts.  Price  changes  for  each 
benchmark  vary  depending  on  the 
particular  WAC  as  depicted  in  the  table. 
The  midpoint  of  each  WAC  range  was 
selected  to  determine  which  benchmark 
instrument  to  use  from  the  OTS  price 
table. 

AS  A  Percent  of  the  Underlying 
994 


0-6  Year  time  barxJ  benchmark 


Interest  rate  scenario 


Coupon 


-200  bp 


Obp 


■f200bp 


a6.75% 


10157 


96.01 


90.26 
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Table  2.— 7-Year  Fixed-Rate  Balloon  With  a  48-Month  WARM  Prices  as  a  Percent  of  the  Underlying 

Mortgage  Balance  As  of  September  30. 1994— Continued 


0-5  Year  time  band  benchmark 


Interest  rate  scenario 

Coupon 

-200  bp 

Obp 

•(■200  bp 

6.76%-^.25% 

102.54 
103.17 

97.50 
98.78 

91.77 
93.10 

7.26%-^.75% 

7.76%-S8.25% 

..•••••.••.•.•.^•••••■•.••••.•••««,«.. ....■..■,.„„„,„.»,„«„,„„,...„„, „,„„„,„,„„,„, 

103.74 

100.01 

94.49 

8.26%-<8.75% 

104.33 

101.23 

96.00 

8.76%-S9.25% 

...»...».•.• „ ..•,« „« 

104.89 

10226 

97.47 

9.2e%-S9.75% 

1  .•.•..•••.•.••.••••«..«...«. ■■■„,,,,„.„.,M,,,,,„,.,.„„„„„„,.,„„„„„,„,,„,,,, „„,,,,, 

105.34 

102.99 

98.74 

>9.75%  

106.30 

104.12 

100.98 

Example  of  a  Risk  Weight  Calculation: 
The  risk  weights  for  the  7.26%-7.75% 
coupon  range  are  calculated  as  follows: 
Using  7.50  percent  as  the  midpoint  of 
the  coupon  range,  the  base  case  price  as 
of  September  30, 1994,  for  a  7.50 
percent,  7-year  fixed-rate  balloon 
mortgage,  with  a  48  month  WARM  is 
98.76.  In  the  +200  bp  scenario,  the  base 
price  of  98.76  is  subtracted  from  -1-200 
bp  price  of  93.10:  (93.10-98.76= 
-  5.66).  The  absolute  change  is  -  5.66 
representing  a  percentage  decrease  in 
price  of  -5.7%  (-5.66/98.76= -0.057 


or  -5.7%.)  Negative  5.7%  serves  as  the 
risk  weight  for  the  benchmark  mortgage 
in  the  -t-200  bp  scenario.  As  a  result,  aU 
balances  reported  on  Schedule  2,  in  the 
0-5  year  remaining  matiuity  column, 
and  the  7.26%-7.75%  coupon  row 
would  receive  a  risk  weight  of  -  5.7  in 
the  rising  rate  analysis. 

In  the  -200  bp  scenario,  the  base  price 
of  98.76  is  subtracted  from  the  -200  bp 
price  of  103. 17:  (103.17-98.76=4.41). 
The  absolute  change  is  4.41  representing 
a  percentage  increase  in  price  of  4.5% 
(4.41/98.76=0.0446  or  4.5%).  The  risk 


weight  for  this  benchmark  mortgage 
becomes  4.5%  in  the  -200  bp  scenario. 
Consequently,  all  balances  in  this  item 
receive  the  4.5%  risk  weight  in  the 
declining  rate  analysis.  The 
aforementioned  method  for  calculating 
the  risk  weights  is  used  to  determine  ^e 
risk  weights  for  the  other  mortgage 
instruments.  Tables  3,  4,  and  5  are  the 
price  tables  for  the  other  three  fixed-rate 
benchmark  instnmients  used  in  the 
supervisory  measiuement  system. 


TABLE  3.— 7-YEAR  FIXED-RATE  BALLOON  WITH  A  72-MONTH  WARM  PRICES  AS  A  PERCENT  OF  THE  UNDERLYING 

Mortgage  Balance  As  of  September  30. 1994 


>5-10  year  time  band  benchmark 


S6.75% 

6.76%-<7.25% 
7.26% -^.75% 
7.76%-S825% 
8.26%-s8.75% 
8.76% -59.25% 
926% -59.75% 
59.75%  


Coupon 


Interest  rate  scenano 


-200  bp 


10124 
102.48 
10325 
103.94 
104.63 
105.30 
105.87 
107.09 


Obp 


93.90 
95.89 
97.57 
99211 
100.79 
102.14 
103.10 
104.57 


+200  bp 


86.47 
88.44 
90.19 
92.02 
93.98 
95.89 
97.55 
100.53 


Table  4.— i  5-Year  Fixed-Rate  Pool  With  a  160-Month  WARM  Prices  as  a  Percent  of  the  Underlying 

Mortgage  Balance  As  of  September  30, 1994 


>10-20  year  time  band  benchmaik 


Coupon 


56.75% 
6.76%- 
726%- 
7.76%- 
826%- 
8.76%- 

59.75% 


5725% 
57.75% 
5825% 
58.75% 
5925% 
59.75% 


Interest  rate  scenario 


-200  bp 


99.74 
101.39 
102.74 
103.93 
105.09 
106.31 
107.53 
109.79 


Obp 


91.29 

93.48 

95.55 

97.59 

99.64 

101.70 

103.63 

106.72 


•K200bp 


83.12 
8528 
87.40 
89.59 
91.93 
94.45 
96.99 
101.53 


Federal  Register  /  Vol.  60,  No.  148  /  Wednesday,  August  2.  1995  /  Proposed  Rules  39569 


Table  5  30-Year  Fixed-Rate  Pool  with  a  330-Month  WARM  Prices  as  a  Percent  of  the  Underlying  mortgage 

Balance  As  of  September  30, 1994 


20  year  time  band  benchmark 


Coupon 


Interest  rate  soenarw 


-200  bp 


Obp 


+200  bp 


56.75% 
6.76%- 
726%- 
7.76%- 
826%  — 
8.76%- 
926%- 
59.75% 


5725% 
57.75% 
5825% 
58.75% 
5925% 
59.75% 


97.78 
100.13 
101.87 
103.36 
104.77 
10620 
107.67 
110.67 


8620 
89.33 
92.07 
94.73 
97.36 
99.97 
102.49 
106.91 


75.61 
78.66 
81.46 
84.33 
87.33 
90.52 
93.80 
100.15 


|l 
HI.  Treatment  of  Adjustable-Rate 
Mortgages  and  Derivation  of  Risk 
Wei^ts 

Adjustable-rate  mortgage  loans  and 
seouitles  (ARMS)  have  price 
sensitivities  that  are  substantially 
different  than  fixed-rate  mortgage  assets 
primarily  due  to  their  coupon  reset 
featiues.  The  coupon  adjustments  are 
generally  limited  by  caps  and  floors 
both  for  the  life  of  die  mortgage  and  also 
at  their  reset  period.  These  caps  are 
known  as  Ufetime  caps  and  periodic 
caps.  In  general,  there  are  three  factors 
that  most  influence  the  price  sensitivity 
of  an  ARM:  the  reset  frequency,  the 
periodic  cap,  and  the  lifetime  cap. 

A  review  of  ARM  price  behavior 
reveals  that  the  relationship  between  the 
periodic  and  lifetime  caps  and  the  effect 
of  that  relationship  on  ARM  prices  is 
complex  and  varies  based  upon  the 
likelihood  that  either  cap  will  become 
binding.  Consequently,  information  on 
both  the  periodic  cap  and  the  Ufetime 
cap  would  be  reported  by  institutions 
with  significant  ARM  holdings. 
Benchmark  mortgages  representative  of 
the  ARM  market  have  been  identified 
and  are  used  to  assign  risk  weights. 
Supplemental  reporting  schedules  were 
also  developed  to  captiue  the  effect  of 
these  characteristics  on  the  price  of 
ARMS. 

A.  Benchmark  ARM  Instruments 

The  coupon  ranges  provided  in 
Schedule  4  were  chosen  to  be 


representative  of  the  ARM  securities 
outstanding.  In  an  effort  to  maintain 
consistency  with  the  risk  weights 
applied  to  the  non-mortgage  products 
and  FRM  holdings  in  Schedule  1,  a 
7.5%  WAC  was  selected  for  all  of  the 
benchmark  ARM  instnunents  in 
Schedule  1  as  well  as  for  Schedule  3. 

1.  Benchmark  Instruments  for  Schedule 
1 

The  benchmark  instruments  for 
Schedules  1,  3,  and  4  represent  the 
characteristics  of  the  ARM  mortgages 
most  prevalent  in  the  market  place 
according  to  reported  index,  margin, 
periodic  cap,  and  distance  to  lifetime 
cap.  Schedules  1  and  3  are  based  on 
instruments  with  7.5%  WACs  and  share 
other  common  characteristics,  hence,  all 
of  the  benchmark  instruments  and  risk 
weights  used  for  Schedule  1  may  be 
found  in  Schedule  3.  However,  the 
benchmark  WACs  in  Schedule  4  do  not 
necessarily  fall  precisely  on  a  7.5 
percent  WAC.  To  obtain  the  7.5  percent 
WAC  sensitivity  for  Schedules  1  and  3 
an  additional  interpolation  was  used. 
The  interpolation  used  was  the 
following: 

(1)  for  the  6-month  and  1-year  ARMs: 

P7J=l/3(P8:5-P7.ol+P7.o; 

(2)  for  the  3-year  ARMs:  P7.5=l/3[P9j- 
P7.3I+P6.5. 

Where  as  P,=PricewAC(X) 
The  benchmark  instruments  for 
Schedule  1  are  as  follows: 


(1)  Reset  Frequency— 0  to  6  Months: 
Six  month  Constant  Maturity  Treasury 
(CMT)  index,  275  basis  point  margin, 
four  month  reset  period,  100  basis  point 
periodic  cap  and  500  l>asis  points  to  the 
lifetime  cap; 

(2)  Reset  Frequency — 6  Months  to  1 
Year:  One  year  CMT.  275  basis  point 
margin,  six  month  reset  period,  200 
basis  point  periodic  cap  and  500  basis 
points  to  the  Ufetime  cap; 

(3)  Reset  Frequency — Greater  than  1 
Year:  Three  year  CMT,  275  basis  point 
margin,  18  month  reset  period,  200  basis 
point  periodic  cap  and  500  basis  points 
to  the  Ufetime  cap; 

(4)  Reset  Frequency — Near  Ufetime 
Cap:  One  year  CMT,  275  basis  point 
margin,  six  month  reset  period,  no 
periodic  cap  and  200  basis  points  from 
the  Ufetime  cap. 

2.  Benchmark  Instruments  for  Schedule 
3 

The  benchmark  instruments  for 
Schedule  3  represent  the  characteristics 
of  the  ARM  mortgages  most  prevalent  in 
the  market  place  according  to  reported 
index,  margin,  periodic  cap,  and 
distance  to  Ufetime  cap.  Banks  are 
required  to  report  their  ARM  holdings 
by  reset  frequency,  periodic  interest  rate 
cap  levels,  and  distance  from  the 
Ufetime  cap  in  Schedule  3.  The 
benchmark  instruments  for  each  reset 
frequency  and  Ufetime  cap  are 
summarized  in  Table  6. 
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Table  6.— Benchmark  Ii^truments  for  Schedule  3 

RESET  frequency 


6  Months  or  less:  6  Month  treasury  275 


margin  330  month  WARM  7.50%  WAC 


ury  2 
K>W/ 


No  Cap:  No  peri- 
odiccap 


Cap:  100  t)p  peri- 
odic cap  and  floor 


Over  6  months  to  1  year  1  Year  treasury  275  margin  330 
month  WARM  7.50%  WAC 


No  Cap:  No  peri- 
odic cap 


Cap<150bp:  100 

bp  periodic  cap  and 

floor 


Cap>150bp:200 

bp  periodic  cap 

andfkxx 


Over  1  year  3  Year  treasury  275 

margin  330  month  WARM  7.50% 

WAC 


No  Cap:  No  peri- 
odic cap 


Cap:  200  bp  peri- 
odic cap 


DISTANCE  FROM  LIFETIME  CAP 


Instruments  200  tasis  points  or  less  from  lifetime  cap;  200  basis  points 
Instruments  201  to  400  basis  points  from  lifetime  cap:  300  basis  points. 
Instruments  401  to  600  basis  points  from  lifetime  cap:  500  ttasis  points. 
Instruments  more  than  600  basis  points  from  lifetime  cap:  700  basis  points. 


3.  Benchmark  Instruments  for  Schedule      periodic  and  lifetime  caps  as  shown  in 
4  Table?. 

Schedule  4  collects  information  on  an  . 

ARM'S  rate  index,  reset  frequency,. 

Table  7.— Adjustable-Rate  Mortgage  Information  for  Schedule  4 


Current  market  index  by  reset  frequency 

Lagging  market  index  by 
reset  frequency 

Over  6  monttis  to  1  year 

5             ^ 

Over  1  year 

6  Months  or  less 

1  Month  or 
less 

No  Cap 

Cap  of  150 
bp  or  less 

Cap  of  more 
than  150 

Over  1  month 

No  cap 

Cap 

No  Cap 

Cap 

Treasury  ARM  securities  were  used  as 
the  benchmark  for  the  class  of  mortgages 
labeled  Current  Market  Index.  COFI 
ARM  securities  were  used  as  the 
benchmark  for  the  class  of  mortgages 
labeled  as  Lagging  Market  Index.  Within 
each  reset  frequency  and  cap  range  for 
the  Current  Market  Index  and  Lagging 
Market  Index  mortgage  classes, 
benchmark  instnmients  were  used.  The 
WAC  and  cap  benchmarks  for  the 
instruments  used  for  Schedule  4  are  as 
follows: 

a.  Current  Market  Index  By  Reset 
Frequency 

(1)  6  Months  or  Less,  No  Cap:  6-month 
Treasxuy  ARM  securities,  as  published 
in  the  OTS  price  tables  as  of  September 
30, 1994,  subject  to  the  aforementioned 
linear  interpolation  were  used  for  this 
category.  OTS  price  tables  provide  price 
data  on  7.00  percent  WAC  and  8.50 
percent  WAC  6-Month  Treasury  ARM 
securities.  The  benchmark  weighted 
average  coupons  for  each  WAC  range 
are  provided  in  Table  8. 


Table  8.— Benchmark  WACs  for  6 
Month  Treasury  ARMs 


Table  9.— Benchmark  WACs  for 
12-Month  Treasury  ARMS 


Weighted  average 

coupon 

Bench- 
mark 
WAC 
(per- 
cent) 

4.75%  and  under 

4.00 

4.76%  to  6.25% 

550 

6.26%  to  7.75% 

700 

Over  7.75% 

8.50 

(2)  6  Months  or  Less,  Cap:  The  same 
benchmark  WACs  as  those  listed  in 
Table  7  were  used  for  the  benchmark 
instruments  in  this  category,  subject  to 
a  100  basis  point  periodie  cap  and  floor. 

(3)  Over  6  Months  to  1  year,  No  Cap: 
12-Month  Treasury  ARM  securities,  as 
published  in  the  OTS  price  tables  as  of 
September  30, 1994,  were  used  for  this 
category.  Because  the  WAC  ranges 
provided  in  the  OTS  price  tables  vary 
based  on  the  underlying  index,  the 
WAC  ranges  developed  for  the 
supervisory  measurement  system  also 
vary  writh  the  imderlying  index.  OTS 
price  tables  provide  price  information 
on  7.00  percent  WAC  and  8.50  WAC 
12-Month  Treasury  ARM  securities. 
The  benchmark  weighted  average 
coupon  used  for  the  WAC  ranges  are 
provided  in  Table  9. 


Weighted  average 

coupon 

Bench- 
mark 
WAC 
(per- 
cent) 

4.75%  and  under 

4.00 

4.76%  to  6.25%  

5.50 

6.26%  to  7.75% 

700 

Over  7.75% 

8.50 

(4)  Over  6  Months  to  1  Year,  Cap  of 
150  Basis  Points  of  Less:  The  same 
benchmark  WACs  as  those  listed  in 
Table  10  were  used  for  the  benchmark 
instruments  in  this  category,  subject  to 
a  100  basis  point  periodic  cap  and  floor. 

(5)  Over  6  Months  to  1  Year,  Cap  of 
More  Than  150  Basis  Points:  The  same 
benchmark  WACs  as  those  listed  in 
Table  10  were  used  for  the  benchmark 
instnunents  in  this  category,  subject  to 
a  200  basis  point  periodic  cap  and  floor. 

(6)  Over  1  Year,  No  Cap:  36-Month 
Treasvuy  ARM  securities,  as  published 
in  the  OTS  price  tables  as  of  September 
30, 1994,  were  used  for  this  category. 
Because  the  WAC  ranges  provided  in 
the  OTS  price  tables  vary  based  on  the 
underlying  index,  the  WAC  ranges 
developed  for  the  supervisory 
measiuement  system  also  vary  with  the 
imderlying  index.  OTS  price  tables 
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provide  price  information  on  6.50 
percent  WAC  and  9.50  WAC  36-Month 
Treasury  ARM  securities.  The 
benchmark  weighted  average  coupons 
used  for  the  WAC  ranges  are  provided 
in  Table  10. 


T 


le  10.— Benchmark  WACs  for 
36  Month  Treasury  ARMs 


5.50%  and  under 
5.51%  to  8.00%  .. 
8.01%  to  10.50% 
Over  10.50% 


4.50 

6.50 

9.50 

11.50 


1  (7)  Over  1  Year,  Cap:  The  same 
benchmark  WACs  as  those  listed  in 
Table  11  were  used  for  the  benchmark 
instruments  in  this  category,  subject  to 
a  200  basis  point  periodic  cap  and  floor. 

b.  Lagging  Market  Index  By  Reset 
Frequency 

(1)  1  Month  or  Less:  1  Month  COFI 
ARM  seciurities,  as  published  in  the 
OTS  price  tables  as  of  September  30, 
1994,  were  used  for  this  category. 
Because  the  WAC  ranges  provided  in 
the  OTS  price  tables  vary  based  on  the 
imderlying  index,  the  WAC  ranges 


developed  for  the  supervisory 
measurement  system  also  vary  with  the 
underlying  index.  OTS  price  tables 
provide  price  information  on  6.00 
percent  WAC  and  7.00  WAC  1  Month 
COFI  ARM  securities.  No  periodic  cap 
or  floor  were  used  for  the  benchmark 
instrument  in  this  category.  Table  11 
provides  the  benchmark  weighted 
average  coupons  used  for  each  WAC 
range.  ' 

Table  i  i  .—Benchmark  WACs  for  l 
Month  COFI  ARMs 


Weighted  average  coupon 

Bench- 
mark 
WAC 
(per- 
cent) 

5.00%  and  under 

4.00 

5.01%  to  6.50% 

6.00 

6.51%  to  8.00% 

7.00 

Over  8.00% 

9.00 

(2)  Over  1  Month:  The  same 
benchmark  WACs  as  those  listed  in 
Table  12  were  used  for  the  benchmark 
instruments  in  this  category,  subject  to 
a  200  basis  point  periodic  cap  and  floor. 

B.  Derivation  of  Benchmark  Instrument 
Prices  and  Risk  Weights 

Benchmark  ARM  instruments  used  in 
the  calculation  of  risk  weights  for 


Schedules  1,3,  and  4  were  based  on 
ARM  securities  available  in  the  OTS 
Asset  and  Liabihty  Price  Tables  as  of 
September  30, 1994  and  industry  data. 
The  OTS  price  tables  do  not  contain 
prices  for  the  benchmark  instruments 
used  in  the  supervisory  measurement 
system.  ' 

Using  the  OTS  price  tables,  a  series  of 
linear  interpolations  was  performed  to 
generate  prices  for  the  benchmark 
instruments,  using  bond-equivalent 
yields,  selected  for  the  supervisory 
measurement  system.  Prices  were 
calculated  for  each  WAC  underlying  a 
benchmark  instrument  (e.g.,  for 
benchmark  instnunents  tied  to  the  6- 
month  CMT-based  ARM.  WACs  of  4.00 
percent,  5.50  percent,  7.00  percent,  7.50 
percent  and  8.50  percent  were 
calculated).  Prices  for  the  benchmark 
instruments  for  each  of  the  selected 
WACs  were  interpolated  for  selected 
loan  characteristics  (i.e.,  margin, 
lifetime  cap,  and  reset  frequency)  in 
each  of  the  three  interest  rate  scenarios 
used  in  the  supervisory  measurement 
system  (i.e.,  +200  basis  points,  base 
case,  and  -  200  basis  points).  Table  12 
presents  the  OTS  price  table  for  a  6 
month  CMT-based  ARM  with  a  7.0 
percent  WAC. 


Table  i  2.— 6-Month  Treasury  ARM  Security  Prices  As  of  September  30, 1994  (WAC  7.00  Percent) 


ARM  parameters 


Margin 


Lifetime  cap 
(percent) 


Months  to 
reset 


Interest  rate  scenark) 


-200  Price 


OBase 


+200  Price 


200  basis 
200  basis 
200  basis 
200  basis 
350  basis 
350  t>asis 
350  basis 
350  basis 


points 
points 
points 
points 
points 
points 
points 
points 


11.0 
11.0 
15.0 
15.0 
11.0 
11.0 
15.0 
15.0 


100.85 
101.34 
100.86 
101.35 
104.30 
104.52 
104.39 
104.61 


99.64 
99.42 
100.07 
99.85 
101.68 
100.73 
103.02 
102.02 


95.13 
94.03 
97.58 
96.32 
95.29 
94.18 
99.02 
97.60 


In  addition  to  the  criteria  established 
in  the  OTS  price  table  presented  above, 
the  ARM  securities  have  the  foUovmig 
characteristics: 

(1)  WARM  of  330  months; 

(2)  Lifetime  floor  1200  basis  points 
below  the  lifetime  cap;  and 

(3)  Periodic  cap  and  floor  of  100  basis 
points. 

The  OTS  price  table  provides  the  data 
for  the  linear  interpolation  process.  As 
stated  above,  an  interpolated  price  for 
each  property  of  the  benchmark 
instrument  is  derived  through  this 
process. 

For  each  value  of  a  selected  variable, 
a  linear  interpolation  was  performed  to 
generate  a  particular  price  of  the 


benchmark  instrument.  With  each  layer 
of  interpolation,  a  new  set  of  prices  was 
produced.  At  the  completion  of  the 
requisite  number  of  interpolations 
needed  to  generate  a  price  estimate 
given  the  set  of  criterion  for  the 
variables  underlying  a  benchmark 
instrument,  the  resulting  price  table  was 
used  to  calculate  the  risk  weights  for 
that  particular  instrument.  Once  the 
interpolated  price  table  was  developed, 
the  risk  weights  were  calculated  in  the 
same  maimer  as  those  for  fixed-rate 
mortgages. 


Office  of  the  ComptroUer  of  the 
Currency 

E)ated:  June  29, 1995. 
Eugene  A.  Ludwig, 

Comptroller  of  the  Currency. 

By  Order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System. 

Dated:  July  7, 1995. 
William  WUes,  * 

Secretary  of  the  Board. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC  this  27th  day  of 
June,  1995. 
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Federal  Deposit  Insurance  Corporation. 
Jerry  L.  Langley, 
Executive  Secretary. 

[FR  Doc  95-18099  Filed  fr-1-95: 8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

1 7  CFR  Parts  270  and  274     ^ 
[Ralease  No.  IC-21260;  IA-1510;  S7-24-«51 
RIN  3235-AQ07 

Status  of  Investment  Advisory 
Programs  Under  the  Investment 
Company  Act  of  1940 

AGENCY:  Seciirities  and  Exchange 
Commission. 

ACnON:  Proposed  rule  and  form;  request 
for  comment. 

SUMMARY:  The  Commission  is 
publishing  for  public  comment  revised 
proposed  mle  3a-4  under  the 
Investment  Company  Act  of  1940, 
which  would  provide  a  nonexclusive 
safe  harbor  from  the  definition  of 
investment  company  for  certain 
programs  imder  which  investment 
advisory  services  are  provided  to 
clients.  Programs  that  are  organized  and 
operated  in  a  manner  consistent  with 
the  rule's  conditions  would  not  be 
required  to  register  under  the 
Investment  Company  Act  or  to  comply 
with  the  Act's  substantive  requirements. 
The  Commission  also  is  proposing  Form 
N-3a4  under  the  Investment  Company 
Act,  which  would  be  filed  with  the 
Commission  by  sponsors  of  programs 
intending  to  rely  on  rule  3a-4.  The  rule 
and  form  are  intended  to  provide 
guidance  regarding  the  status  of 
investment  advisory  programs  under  the 
Investment  Company  Act,  and  to 
facihtate  Commission  examination  of 
persons  involved  in  the  operation  of 
these  programs.  Finally,  in  connection 
with  the  preparation  of  an  interpretive 
release,  the  Commission  is  requesting 
comment  regarding  the  application  of 
certain  provisions  of  the  Investment 
Advisers  Act  of  1940  to  investment 
advisers  participating  in  investment 
advisory  programs. 
DATES:  Comments  on  the  revised 
proposed  rule  and  the  proposed  form 
should  be  received  on  or  before  October 
2, 1995. 

ADDRESSES:  Comments  should  be 
submitted  in  tripUcate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  All  comment 
letters  should  refer  to  File  No.  S7-24- 
95.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rochelle  Kauffman  Plesset,  Senior 


Counsel,  or  Eric  C.  Freed,  Special 
Counsel,  (202)  942-0660,  Office  of  Chief 
Counsel,  Division  of  Investment 
Management,  450  Fifth  Street  NW., 
Washington,  DC  20549. 

SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
("Commission")  is  publishing  for 
comment  revised  proposed  rule  3a-4 
[17  CFR  270.3a-4]  under  the  Investment 
Company  Act  of  1940  [15  U.S.C.  80a-l 
et  seq.]  (the  "Investment  Company 
Act").  Rule  3a-4  would  provide  a 
nonexclusive  safe  harbor  from  the 
definition  of  investment  company  for 
certain  programs  under  which 
investment  advisory  services  are 
provided  to  clients  ("investment 
advisory  programs").  The  Conunission 
also  is  proposing  new  Form  N-3a4  (17 
CFR  274.222]  under  the  Investment 
Company  Act,  which  would  be  filed  by 
sponsors  of  investment  advisory 
programs  that  intend  to  rely  on  rule  3a- 
4.  Finally,  the  Commission  is  requesting 
comment  with  respect  to  certain  issues 
that  investment  advisory  programs  raise 
imder  the  Investment  Advisers  Act  of 
1940  (the  "Advisers  Act"). 
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Executive  Summary 

The  Commission  is  publishing  for 
public  conunent  revised  proposed  rule 
3a— 4  under  the  Investment  Company 
Act  to  provide  a  nonexclusive  safe 
harbor  from  the  definition  of  investment 
company  for  certain  investment 
advisory  programs.  Investment  advisory 
programs  typically  are  designed  to 
provide  the  same  or  similar  professional 


portfolio  management  services  on  a 
discretionary  basis  to  a  large  number  of 
individual  clients. 

Revised  proposed  rule  3a-4  would 
exclude  any  investment  advisory 
program  fi'om  the  definition  of 
investment  company  provided  that  the 
program  is  organized  and  operated  in 
compliance  with  the  rule's  conditions.' 
The  revised  proposed  rule  would 
require  that:  (i)  Each  client's  accoimt  be 
managed  on  the  basis  of  the  client's 
financial  situation,  investment 
objectives,  and  instructions;  (ii)  the 
sponsor  of  the  program  obtain 
information  from  each  client  that  is 
necessar>'  to  manage  the  client's  account 
individually;  (iii)  the  sponsor  and 
portfolio  manager  be  reasonably 
available  to  consult  vdth  clients;  (iv) 
each  client  have  the  ability  to  impose 
reasonable  restrictions  on  the 
management  of  the  accoimt;  (v)  each 
client  be  provided  with  a  quarterly 
statement  containing  a  description  of  all 
activity  in  the  client's  accoimt;  (vi)  each 
cUent  retain  the  indicia  of  ownership  of 
all  seauities  and  funds  in  the  accoimt; 
(vii)  the  sponsor  establish  and  effect 
written  procedures  that  are  reasonably 
designed  to  ensure  that  each  of  the 
conditions  of  rule  3a-4  is  met;  (viii)  if 
the  sponsor  designates  another  person 
to  perform  certain  obligations  under  the 
rule,  the  sponsor  obtain  from  that 
person  a  written  agreement  to  perform 
those  obUgations;  (ix)  the  sponsor 
maintain  and  preserve  the  policies, 
procedures,  agreements  and  other 
documents  relating  to  the  program  in 
the  maimer  set  forth  in  the  rule;  and  (x) 
the  sponsor  furnish  to  the  Commission 
upon  demand  copies  of  specified 
documents.  The  conditions  of  the 
revised  proposed  rule  are  based  on  the 
conditions  of  a  previously  proposed 
rule,  as  modified  and  interpreted  in  a 
series  of  no-action  letters  issued  by  the 
Conunission  staff  over  the  past  thirteen 
years. 

Programs  that  are  organized  and 
operated  in  a  maimer  consistent  with 
the  rule  would  not  be  required  to 
register  luder  the  Investment  Company 
Act  or  be  subject  to  that  Act's 
provisions.  The  rule  is  intended  to  be  a 
nonexclusive  safe  harbor;  it  is  not 
intended  to  create  any  presumption 
about  a  program  that  is  not  organized 
and  operated  in  compliance  with  the 
rule. 

The  Commission  also  is  proposing 
Form  N-3a4  imder  the  Investment 


'  If  revised  proposed  rule  3a-4  is  adopted, 
interests  in  investment  advisory  programs  that  are 
organized  and  operated  in  compliance  with  the 
conditions  of  the  rule  would  not  require  registration 
imder  section  5  of  the  Securities  Act  of  1933  (15 
U.S.C.  77e). 
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Company  Act.  Revised  proposed  rule 
3a— 4  would  require  Form  N-3a4  to  be 
filed  by  sponsors  of  programs  intending 
to  rely  on  the  rule. 

Finally,  the  Commission  is  requesting 
comment  writh  respect  to  the  application 
of  certain  provisions  of  the  Advisers  Act 
to  investment  advisers  participating  in 
investment  advisory  programs.  These 
comments  will  be  considered  in  the 
preparation  of  an  interpretive  release 
dealing  with  certain  issues  raised  under 
the  Advisers  Act  by  investment  advisory 
programs. 

I.  Background 

In  recent  years,  there  has  been  a 
proliferation  of  investment  advisory 
programs  that  typically  are  designed  to 
provide  professional  portfolio 
management  services  to  a  large  number 
of  individual  clients.  These  programs 
have  historically  been  marketed  to 
clients  who  are  investing  an  amount  of 
money  less  than  the  amount  otherwise 
required  by  portfolio  managers  but  more 
than  the  minimum  account  size  of  most 
mutual  funds. 

Investment  advisory  programs 
typically  are  organized  and 
administered  by  a  sponsor,  which 
provides,  or  arranges  for  the  provision 
of,  asset  allocation  advice  and 
administrative  services.^  In  some 
programs,  the  sponsor  or  its  employees 
also  provide  portfolio  management 
services,  including  the  selection  of 
particular  securities,  to  the  program's 
clients.  In  other  programs,  the  sponsor 
selects,  or  provides  advice  to  clients 
regarding  the  selection  of,  a  portfolio 
manager  (which  may  or  may  not  be 
affiliated  with  the  sponsor).'  In  these 
programs,  the  sponsor  generally  is 
responsible  for  continuously  monitoring 
the  portfolio  manager  selected  and  its 
management  of  client  accounts.  The 
sponsor,  rather  than  the  portfolio 
manager,  often  serves  as  the  primary 
contact  for  the  client  in  connection  with 
the  program.-*  The  sponsor  and  the 


portfolio  managers  usually  meet  the 
definition  of  "investment  adviser" 
under  the  Advisers  Act '  and  are 
required  to  register  under  that  Act,* 
unless  they  are  excepted  from  the 
definition  of  investment  adviser''  or 
exempted  from  registration.^ 

Included  among  these  investment 
advisory  programs  are  those  commonly 
referred  to  as  "wrap  fee  programs."  In 
a  wrap  fee  program,  the  client  is 
typically  provided  with  portfolio 
management,  execution  of  transactions, 
asset  allocation,  and  administrative 
services  for  a  single  fee  based  on  assets 
under  management.'  As  of  year-end 
1994,  assets  in  wrap  fee  programs 
totaled  approximately  $116.8  billion,  an 
increase  of  42  percent  over  a  two-year 
period. '° 


'  The  sponsor  is  often  a  broker-dealer  or  mutual 
fund  adviser  or,  in  some  instances,  a  bank  or  money 
management  firm.  See,  e.g.,  Wall  Street  Preferred 
Money  Managers,  Inc.  (pub.  avail.  Apr.  10, 1992) 
(broker-dealer);  Strategic  Advisers  Inc.  (pub.  avail. 
Dec.  13, 1988]  (mutual  fund  adviser);  Atlantic  Bank 
of  New  York  (pub.  avail.  June  7, 1991)  (bank).  The 
sponsor  also  may  execute  some  or  all  of  the 
transactions  in  client  accounts. 

3  More  than  one  portfolio  manager  may  manage 
the  client's  assets,  depending  on  die  program,  the 
client's  investment  objectives,  and  the  size  of  the 
client's  account  See,  e.g.,  Westfield  Consultants 
Group  (pub.  avail.  Dec.  13.  1991);  Rauscher  Pierce 
Refsnes,  Inc.  (pub.  avail.  Apr.  10, 1992):  Wall  Street 
Preferred  Money  Managers,  Inc.,  supm  note  . 

*  Some  investment  advisory  programs,  however, 
are  marketed  by  the  sponsor  through  unaffiliated 
investment  advisers,  such  as  small  financial 
planners.  In  some  of  these  programs,  the 


unaffiliated  investment  adviser  rather  than  the 
sponsor  may  serve  as  the  primary  contact  for  its 
clients  that  participate  in  the  program.  See,  e.g., 
Westfield  Consultants  Group,  supra  note  . 

'  15  U.S.C.  80b-l  et  seq. 
«  Section  203(a)  of  the  Advisers  Act  (15  U.S.C. 
80b-3(a))  requires  any  person  who  meets  the 
definition  of  investment  adviser  and  is  not 
otherwise  exempt  from  registration  to  register  with 
the  Commission.  Section  202(a)(ll)  of  the  Advisers 
Act  (15  U.S.C.  80b-2(a)(ll))  defines  "investment 
adviser"  as  "any  person  who,  for  compensation, 
engages  in  the  business  of  advising  others,  either 
directly  or  through  publications  or  writings,  as  to 
the  value  of  securities  or  as  to  the  advisability  of 
investing  in,  purchasing,  or  selling  securities,  or 
who.  for  compensation  and  as  part  of  a  regular 
business,  issues  or  promulgates  analyses  or  reports 
concerning  securities . 

'  See  section  202(a)(ll)(AHF)  of  the  Advisers  Act 
(15  U.S.C.  80b-2(a)(ll)(A)-(F))  (persons  excepted 
from  the  definition  of  investment  adviser).  A 
sponsor  of  an  investment  advisory  program  that  is 
a  broker-dealer  or  a  registered  representative  of  a 
broker-dealer  generally  caimot  rely  on  the  exception 
from  the  definition  of  investment  adviser  for  broker- 
dealers  in  section  202(a)(ll)(C)  of  the  Advisers  Act. 
See,  e.g..  National  Regulatory  Services,  Inc.  (pub. 
avail.  Dec.  2, 1992).  That  exception  is  available  only 
to  a  broker-dealer  that  provides  investment  advice  ■ 
that  is  "solely  incident^"  to  its  brokerage  business 
and  that  does  not  receive  special  compensation  for 
the  investment  advice.  Id.  The  staff  is  of  the  view 
that  an  investment  advisory  program  generally  is 
not  incidental  to  a  sponsor's  broker-dealer  business 
and,  at  least  in  a  wrap  fee  program,  the  sponsor's 
portion  of  the  wrap  fee  is  special  compensation.  Id. 

« See  section  203(b)  of  the  Advisers  Act  (15  U.S.C. 
80b-3(b))  (persons  exempted  from  registration). 
Unlike  a  person  excepted  from  the  definition  of 
investment  adviser,  a  person  that  meets  the 
definition  but  is  exempted  from  registration 
remains  subject  to  the  Advisers  Act's  antifraud 
provision,  section  206  (15  U.S.C.  80b-6).  The 
exemption  from  registration  provided  in  section 
203(b)(3]  of  the  Advisers  Act  would  not  be  available 
as  a  general  matter  to  the  sponsor  or  portfolio 
manager  of  an  investment  advisory  program 
because  participation  in  the  program  would  cause 
the  sponsor  or  portfolio  manager  to  be  holding  itself 
out  to  the  public  as  an  investment  adviser.  See,  e.g.. 
Resource  Bank  &  Trust  (pub.  avail.  Mar.  29, 1991). 

>  See  paragraph  (g)(4)  of  rule  204-3  under  the 
Advisers  Act  (17  CFR  275.204-3(g)(4))  (defining 
wrap  fee  program  for  purposes  of  wrap  fee  brochure 
requirement). 

">The  Cerulli  Report  The  SUte  of  the  Wrap 
Accoimt  Industry  3  (1995).  According  to  this  report, 
assets  in  mutual  fund  wrap  programs,  also  called 


Under  wrap  fee  and  other  investment 
advisory  programs,  a  client's  account 
typically  is  managed  on  a  discretionary 
basis  in  accordance  with  pre-selected 
investment  objectives.  Clients  with 
similar  investment  objectives  often 
receive  the  same  investment  advice  and 
may  hold  the  same  or  substantially  the 
same  securities  in  their  accounts.  In 
light  of  this  similarity  of  management, 
some  of  these  investment  advisory 
programs  meet  the  definition  of 
investment  company  under  the 
Investment  Company  Act,  and  can  be 
deemed  to  be  issuing  securities  for 
purposes  of  the  Securities  Act  of  1933 
("Securities  Act")." 

Section  3(a)(1)  of  the  Investment 
Company  Act  defines  the  term 
investment  company  generally  to 
include  any  "issuer"  which  is  engaged 
primarily  in  the  business  of  investing, 
reinvesting,  or  trading  in  securities.'^ 
The  definition  of  issuer  includes  any 
organized  group  of  persons,  whether  or 
not  incorporated,  that  issues  or  proposes 
to  issue  any  security. "  An  investment 
advisory  program  could  be  considered 
to  be  an  issuer  because  the  client 
accounts  in  the  program,  taken  together, 
could  be  considered  to  be  an  organized 
group  of  persons.'*  Investors. in  the 
program  could  be  viewed  as  purchasing 
seciuities  in  the  form  of  investment 
contracts."  If  an  investment  advisory 


mutual  fund  asset  allocation  programs,  represented 
11%  of  total  assets  in  wrap  fee  programs  as  of  year- 
end  1994.  These  programs  difier  from  traditional 
wrap  fee  programs,  in  part,  in  that  a  client's  assets 
are  allocated  only  among  specified  mutual  funds. 

"  15  U.S.C.  77a  et  seq.  See  In  the  Matter  of  Clarke 
Lanzen  Skalla  Investment  Firm.  Inc.,  Investment 
Company  Act  Release  No.  21140  (June  16, 1995); 
SEC  v.  First  Notional  City  Bank,  Litigation  Release 
No.  4534  (1969-1970  Transfer  Binder]  Fed.  Sec  L 
Rep.  (CCH)  1  92592  (Feb.  6,  1970). 

'2 15  U.S.C.  80a-3(a)(l). 

"  Section  2(a)(22)  of  the  Investment  Company  Act 
defines  issuer  generally  to  include  any  person  who 
issues  any  security  (15  U.S.C.  80a-2(a)(22)).  Under 
section  2(a)(28),  a  person  includes  a  company,  and 
under  section  2(a)(e).  a  company  includes  any 
organized  group  of  persons,  whether  incorporated 
or  not  (15  U.S.C  80a-2(a)(28),  2(a)(8)). 

"The  accounts  managed  by  a  particular  portfolio 
manager  also  can  be  considered  an  organized  group 
of  persons  under  certain  circumstances.  The 
legislative  history  of  the  Investment  Company  Act 
explained  that  one  type  of  investment  company 
involves  "an  agency  relationship  between  the 
individual  contributors  to  the  fund  and  the 
management  upon  whom  they  confer  substantially 
a  power  of  attorney  to  act  as  agent  in  the  investment 
of  the  moneys  contributed.  The  group  of  individual 
investors  is  not  a  legal  entity  but  rather  constitutes 
in  essence  a  combination  of  distinct  individual 
interests."  H.R.  Doc.  No.  707,  75th  Cong.,  3rd  Sess. 
24  (1939).  In  Prudential  Insurance  Co  of  America 
V.  SEC,  the  court,  citing  this  legislative  history, 
found  that  an  organized  group  of  persons  does  not 
refer  only  to  identifiable  business  entities  326  F.2d 
383  (3rd  Cir.),  cert,  denied,  377  U.S.  953  (1964). 

<!  The  definition  of  security  in  both  section 
2(aK36)  of  the  Investment  Company  Act  (IS  U.S.C. 

Continufd 
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program  is  deemed  to  be  an  "issuer,"  it 
also  would  be  deemed  to  be  an 
investment  company  because  it  is 
engaged  in  the  business  of  investing, 
reinvesting,  or  trading  in  securities. 

The  status  of  investment  advisory 
programs  under  the  Investment 
Company  Act  and  the  Securities  Act  has 
been  a  subject  of  debate  for  twenty-five 
years.  In  1972,  the  Commission 
established  the  Advisory  Committee  on 
Investment  Management  Services  for 
Individual  Investors  ("Advisory 
Committee")  to  assist  the  Commission 
in  developing  policies  regarding  these 
programs.  '*  The  Advisory  Committee 
published  a  report  generally  concluding 
that  an  investinent  advisory  program 
should  not  be  required  to  register  under 
the  Investment  Company  Act  as  long  as 
the  program's  clients  maintain  all 
indicia  of  ownership  of  the  seciuities  in 
their  accoimts,  thereby  avoiding  the 
"pooling"  of  client  assets." 

In  1980,  the  Commission  proposed 
rule  3a-4  under  the  Investment 
Company  Act,  which  would  have 
provided  a  safe  harbor  from  the 
definition  of  investment  company  for 
investment  advisory  programs  meeting 


8(»»-2(a)(36))  and  section  2(1)  of  the  Securities  Act 
(15  U.S.C.  77b(l))  includes  an  "investment 
contnct."  The  Supreme  Court,  in  SEC  v.  WJ. 
Howey  Co.,  defined  an  investmoit  contract  for 
purposes  of  the  Securities  Act  as  a  scheme  that 
"involves  an  investment  of  money  in  a  common 
enterprise  with  profits  to  come  solely  from  the 
efforts  of  others  "  328  U.S.  293.  301  (1946).  The 
Commission  has  taken  the  view  that  an  investment 
advisory  program  could  satisfy  the  common 
enterprise  element  of  the  Howey  test  if  the  accounts 
are  discretionary,  the  investors  receive  the  same  or 
substantially  overlapping  investment  advice,  and 
the  investment  advice  is  not  "individualized."  See 
Individualized  Investment  Management  Services, 
Investment  Company  Act  Release  No.  11391  (Oct 
10. 1960),  45  FR  69479  (Oct.  21, 1980)  ("Release 
11391").  See  also  In  the  Matter  of  Clarke  Lanzen 
Skalla  Investment  Firm  Inc.,  supra  note  ;  SEC  v. 
First  National  Qty  Bank,  supra  note. 

'•The  Advisory  Committee  was  established  after 
the  Commission  instituted  an  enforcement  action 
against  an  investment  adviser  and  broker-dealer  for 
operating  an  unregistered  investment  company  in 
the  form  of  an  investment  advisory  program.  While 
the  program  was  advertised  as  offering 
individualized  advice,  the  adviser  invested  client 
funds  in  a  virtually  identical  manner  and  made 
investment  decisions  in  a  generally  uniform  manner 
to  all  clients.  SEC  v.  First  National  City  Bank,  supta 
note  .  The  Division  stibsequently  denied  no-action 
relief  to  similar  investment  advisory  programs.  See, 
e.g..  Wheat  &  Co.,  Inc.  (pub.  avail.  July  9, 1971); 
Finanswer  America/Investments,  Inc.  (pub.  avail. 
Apr.  26. 1971);  Jacobs  Persinger  &  Parker  (pub. 
avail.  Mar.  8, 1971). 

'''Advisory  Committee  on  Investment 
Management  Services  for  Individual  Investors, 
Small  Account  Investment  Management  Services 
(Jan.  1973).  The  Advisory  Committee  also 
concluded  that  the  interests  in  the  program  (i.e.,  the 
client  accounts)  should  not  be  required  to  be 
registered  as  securities  under  the  Seciuities  Act  if 
the  program  provides  each  client  with 
individualized  treatment. 


the  conditions  of  the  rule.'*  The 
proposed  rule  would  have  required  that: 
(i)  The  client  receive  continuous  advice 
based  on  its  individual  needs;  (ii)  the 
persons  authorized  to  make  investment 
decisions  have  significant  contact  with 
the  client,  as  described  in  the  rule;  (iii) 
each  client  maintain  all  indicia  of 
ownership  of  the  securities  in  its 
accoimt;  and  (iv)  each  client  have  the 
opportujiity  and  authority  to  instruct 
the  person  managing  its  account  to 
refrain  from  purchasing  particular 
securities  that  otherwise  might  be 
pun:hased.  The  Commission  expressed 
the  view  that  when  an  investment 
manager  provides  each  client  with 
individuahzed  treatment,  the  likelihood 
of  a  common  enterprise  existing  among 
a  group  of  advisory  clients  is 
substantially  reduced  and  no 
investment  company  is  created.*' 

Commenters  generally  opposed  the 
proposed  rule,  arguing,  among  other 
things,  that  the  rule's  conditions  were 
burdensome,  would  cause  unnecessary 
changes  in  industry  practice,  and  were 
too  detailed  for  purposes  of  a  safe 
harbor  rule.^o  In  contrast,  one 
commenter  argued  that  the  proposed 
rule  would  have  permitted  programs 
that  are  de  facto  investment  companies 
to  be  excluded  from  regulation  imder 
the  Investment  Company  Act  merely  by 
meeting  "mechanistic  and  ritualistic 
conditions,"  the  performance  of  which 
is  not  indicative  of  individualized 
investment  advice  being  provided. ^i 
The  proposed  rule  was  never  adopted. 


'•See  Release  11391,  supra  note  .  Release  11391 
also  stated  that  the  Commission's  Division  of 
Corporation  Finance  had  indicated  that  if  rule  3a- 
4  was  adopted,  that  Division  would  not  recommend 
that  the  Commission  take  enforcement  action  under 
the  Securities  Act  with  respect  to  the  interests  in 
an  investment  advisory  program  operated  in 
accordance  with  the  proposed  rule's  requirements. 
/d.atn.15. 

"/d.  at  note  and  accompanying  text.  Although 
the  statements  in  the  Release  11391  focused  on  the 
necessity  for  each  client  to  be  provided  with 
individualized  treatment,  the  proposed  rule  also 
would  have  included  conditions  designed  to  avoid 
the  "pooling"  of  client  assets. 

"E.g.,  Letter  from  the  American  Bar  Association 
to  George  A.  Fitzsimmons,  Secretary,  SEC  1-2, 4 
(Jan.  9, 1981),  FUe  No.  S7-e54;  Letter  from  the 
Investment  Counsel  Association  of  America,  Inc.  to 
George  A.  Fitzsimmons,  Secretary,  SEC  3-4  (Jan.  9, 
1981),  FUe  No.  S7-854;  Letter  from  Neuberger  and 
Herman  to  George  A.  Fitzsimmons,  Secretary,  SEC 
2  (Jan.  12,  1981),  File  No.  S7-854. 

"  Letter  from  the  Investment  Company  Institute 
to  George  A  Fitzsimmons.  Secretary,  SEC  2. 4  (Jan. 
9, 1981).  File  No.  S7-a54.  This  commenter  also 
pointed  out  that  the  proposed  rule  would  have 
permitted  commercial  banks,  which  are  excepted 
from  regulation  under  the  Advisers  Act,  to  sponsor 
investment  advisory  programs  without  being 
subject  to  the  Advisers  Act's  prohibitions  against 
conflicts  of  interest,  the  Act's  brochure 
requirements,  and  inspection  by  Commission  staff. 
Id.  at  2. 


Since  the  proposal  of  rule  3a-4,  the 
Division  of  Investment  Management 
("Division")  has  responded  to  numerous 
inquiries  writh  respect  to  the  status  of 
wrap  fee  and  other  types  of  investment 
advisory  programs  imder  the  Investment 
Company  Act.  The  Division  has  issued 
over  20  letters  to  persons  requesting 
assiu-ance  that  the  Division  would  not 
recommend  that  the  Commission  bring 
enforcement  action  with  respect  to 
investment  advisory  programs  that  are 
not  registered  under  the  Investment 
Company  Act  (the  "no-action  letters")." 
Each  of  these  letters  was  conditioned  on 
representations  that  were  based 
primarily  on  the  terms  of  proposed  rule 
3a-4.23 

n.  Discussion 

The  investment  advisory  program 
industry  has  developed  and  matured 
since  the  original  proposal  of  rule  3a- 
4  in  1980.  During  this  time  period,  the 
Commission  has  acquired  substantial 
experience  with  the  organization  and 
operation  of  investment  advisory 
programs.  This  experience  has  come 
from  the  review  of  numerous  requests 
for  no-action  reUef,  as  well  as  from 
examinations  of  sponsors  and  other 
registered  investment  advisers  that  are 
involved  with  operating  these  programs. 
For  many  of  these  programs,  registration 
and  regulation  imder  the  Investment 
Company  Act  would  not  appear  to  be 
necessary. 2^  Nevertheless,  that  the  law 
in  this  area  has  been  defined  and 
redefined  principally  through  a  series  of 
no-action  letters  has  created  some 
uncertainty  regarding  the  status  of  these 
programs  imder  the  federal  securities 
laws.  While  counsel  can  (and  fi'equently 
does)  offer  advice  and  issue  opinions 
based  on  the  no-action  letters,  those 
letters  do  not  provide  the  same  degree 
of  certainty  that  would  be  provided  by 
a  Commission  rule  and  may  not  be  as 
readily  accessible.  The  Commission  is 
therefore  publishing  for  comment 
revised  proposed  rule  3a-4  to  provide  a 
regulatory  safe  harbor  from  investment 
company  regulation  for  programs  that 
satisfy  certain  conditions.  The 
Commission  also  is  proposing  new 
Form  N-3a4,  which  would  be  filed  with 
the  Commission  by  sponsors  of 


^  In  each  case,  the  Division  of  Corporation 
Finance  also  has  granted  no-action  relief  with 
respect  to  registration  of  interests  in  the  programs 
under  the  Securities  Act. 

"  See.  e.g..  Wall  Street  Preferred  Money 
Managers,  Inc.,  supra  note  ;  Rauscher  Pierce 
Refsnes,  Inc.,  supra  note  . 

"  The  Commission,  however,  recently  brought  an 
enforcement  action  against  a  sponsor  of  an 
investment  advisory  program  that  was  operating  as 
an  unregistered  investment  company.  In  the  Matter 
of  Clarke  Lanzen  Skalla  Investment  Firm,  Inc. 
supra  note . 


investment  adviscHy  programs  intending 
to  rely  on  rule  3a-4," 

A.  Revised  Proposed  Rule  3a-4 

Revised  proposed  rule  3a-4  would 
provide  a  nonexclusive  safe  harbor  from 
the  definition  of  investment  company 
for  investment  advisory  programs  that 
are  organized  and  operated  in  a  manner 
consistent  with  the  rule's  conditions.^ 
The  revised  proposed  rule  would 
include  a  number  of  conditions 
intended  to  ensiu'e  that  clients  in 
programs  that  rely  on  the  rule  receive 
individualized  treatment.  While  the 
Commission  believes  that  an  investment 
advisory  program  that  meets  the  rule's 
conditions  need  not  be  regulated  as  an 
investment  company,  the  Commission 
acknowledges  that  there  may  be 
investment  advisory  programs  that  do 
not  comply  vdth  all  of  the  rule's 
conditions  and  yet  also  should  not  be 
regulated  as  investment  companies. 
Thus,  revised  proposed  rule  3a-4  is 
intended  to  be  a  nonexclusive  safe 
harbor,  and  is  not  intended  to  create  any 
presumption  about  a  program  that  is  not 
organized  and  operated  in  compliance 
with  the  rule's  requirements.^' 

1.  Role  of  the  Sponsor 

Generally,  the  rule  would  require  the 
"sponsor"  of  the  program  or  another 
person  designated  by  the  sponsor  to 
perform  the  duties  and  responsibilities 
set  forth  in  the  rule.  Under  paragraph 
(b),  "sponsor"  would  be  defined  as  any 
person  who  receives  compensation  for 
sponsoring,  organizing,  or  administering 
the  program,  or  for  selecting,  or 
providing  advice  to  clients  regarding  the 
selection  of,  persons  responsible  for 
managing  the  client's  account  in  the 
program.  This  definition  is  the  same  as 
the  definition  of  sponsor  used  in 
paragraph  (f)  of  rule  204-3  under  the 


"  The  Commission  previously  has  adopted 
amendments  to  rule  204-3  (17  CFR  275.204-3)  and 
Form  ADV  under  the  Advisers  Act  to  require 
sponsors  of  wrap  fee  programs  to  provide 
prospective  clients  of  these  programs  with  specified 
information.  Disclosure  by  Investment  Advisers  Act 
Regarding  Wrap  Fee  Programs,  Investment  Advisers 
Release  No.  1411  (Apr.  19. 1994),  59  FR  21657  (Apr. 
26, 1994). 

"If  revised  proposed  rule  3a-4  is  adopted, 
interests  in  investment  advisory  programs  that  are 
organized  and  operated  in  compliance  with  the 
conditions  of  the  rule  would  not  require  registration 
under  the  Securities  Act.  See  Preliminary  Note  to 
revised  proposed  nile  3a-4. 

^''  Id.  In  addition,  adoption  of  revised  proposed 
rule  3a-4  would  not  affect  the  status  of  no-action 
letters  previously  issued  by  the  Division  vtdth 
respect  to  investment  advisory  programs.  Therefore, 
investment  advisory  programs  that  operate  in  a 
manner  consistent  with  these  letters  would  not  be 
required  to  register  under  the  Investment  Company 
Act.  If  rule  3a-4  is  adopted,  the  Division  as  a 
general  matter  will  not  consider  requests  for  no- 
action  or  exemptive  relief  with  respect  to  programs 
that  do  not  comply  with  the  rule. 


Advisers  Act,  which  sets  forth  a 
separate  brochure  requirement  for 
sponsors  of  wrap  fee  programs.^  The 
definition  of  spcHisor  is  broad,  and,  in 
some  investment  advisory  programs, 
more  than  one  person  performing 
services  for  the  program  may  meet  the 
definition.  Accordingly,  paragraph  (b) 
would  provide  that  if  a  program  has 
more  than  one  sponsor,  the  sponsors 
must  designate  one  person  as  the 
principal  sponsor,  and  that  person 
would  be  responsible  for  carrying  out 
the  sponsor's  duties  and  responsibilities 
under  the  rule.^' 

2.  Individualized  Treatment 

Revised  proposed  rule  3a-4  would 
contain  four  provisions  that  are 
intended  to  ensure  that  clients  of 
investment  advisory  programs  that  are 
organized  and  operated  in  reliance  on 
the  rule  receive  individualized 
treatment.  These  provisions  are  based 
on  provisions  of  rule  3a-4  as  originally 
proposed,  as  those  conditions  were 
applied  in  the  no-action  letters. 

1.  Management  of  Client  Accounts. 
Paragraph  (a)(1)  would  require  that  each 
client's  account  be  managed  on  the  basis 
of  the  client's  financial  situation, 
investment  objectives,  and 
instructions.30  This  paragraph  is 


^The  sponsor  of  an  investment  advisory  program 
usually  is  required  to  register  under  the  Advisers 
Act  and  comply  with  the  substantive  provisions  of 
that  Act  and  the  rules  thereunder.  See  supra 
notes — and  accompanying  text.  Revised  proposed 
rule  3a-4  would  be  available  to  any  sponsor  of 
investment  advisory  programs,  even  if  the  sponsor 
is  excepted  from  the  definition  of  investment 
adviser  under  the  Act  (e.g.,  banks)  or  is  exempt 
from  registration.  Persons  wishing  to  rely  on  the 
revised  proposed  rule,  however,  would  be  required, 
among  other  things,  regardless  of  their  status  under 
the  Advisers  Act,  to  furnish  certain  specified 
records  to  the  Commission  upon  demand.  See  infra 
section  II.A.4.  (Written  Procedures  and 
Agreements). 

2«  Paragraph  (b)  would  not  specify  which  sponsor 
must  be  designated  as  the  principal  sponsor. 
However,  the  principal  sponsor  would  be 
responsible  for  carrying  out  the  duties  of  the 
sponsor  under  the  rule,  which  would  include 
establishing  and  effecting  written  procedures  and 
entering  into  agreements  with  other  persons.  See 
infra  section  n.A.4.  (Written  Procedures  and 
Agreements).  Typically  the  principal  sponsor 
would  be  the  person  or  entity  that  is  responsible  for 
the  overall  organization  and  operation  of  the 
program.  The  person  designated  as  the  principal 
sponsor  would  be  the  person  whose  name  appears 
on  the  program's  Form  N-3a4.  See  infra  section  n.B. 
(Form  N-3a4). 

>°Under  paragraph  (a)(1),  a  sponsor  or  portfolio 
manager  would  have  to  comply  with  any 
instructions  given  by  a  client  concerning  the 
management  of  the  client's  account  in  an 
investment  advisory  program,  unless  the 
instructions  are  so  extensive  or  burdensome  to  the 
management  of  the  account  as  to  be  unreasonable, 
or  the  sponsor  or  portfolio  manager  believes  that  the 
instructions  are  inappropriate  for  the  client.  See 
infra  section  II.A.2.iii.  (Reasonable  Management 
Restrictions).  In  these  cases,  the  sponsor  or  portfolio 
manager  must  notify  the  client  that,  unless  the 


derived  from  a  provision  in  the 
originally  proposed  rule  that  would 
have  required  each  client  to  be 
furnished  with  continuous  advice  as  to 
the  investment  of  fimds  on  the  basis  of 
the  client's  individual  needs.^^ 

Paragraph  (a)(1)  is  intended  to 
delineate  one  of  the  key  differences 
between  cUents  of  investment  advisers 
and  investors  in  investment  companies. 
Each  client  of  an  investment  adviser 
typically  is  provided  with 
individualized  advice  regarding  the 
management  of  the  cUent's  account  that 
is  based  on  the  cUent's  financial 
situation  and  investment  objectives.  The 
investment  adviser  of  an  investment 
company,  on  the  other  hand,  need  not 
consider  the  individual  needs  of  the 
company's  shareholders  when  making 
investment  decisions  regarding  the 
company's  portfolio,  and  has  no 
obligation  to  ensure  that  each  security 
purchased  for  the  company's  portfolio  is 
an  appropriate  investment  for  each 
shareholder.  Thus,  the  cUents  of  an 
investment  advisory  program  complying 
with  paragraph  (a)(1)  would  receive 
individualized  advice  of  a  type  not 
typically  provided  to  investment 
company  shareholders. 

Unlike  the  originally  proposed  rule, 
paragraph  (a)(1)  of  the  revised  proposed 
rule  would  not  require  a  portfolio 
manager  to  make  separate 
determinations  regarding  the 
appropriateness  of  each  transaction  for 
each  chent  prior  to  effecting  the 
transaction. '2  The  revised  proposed  rule 
also  would  modify  the  Commission's 
prior  view  that  the  use  of  model 
portfoUos  is  "presumptively 
inconsistent  with  individuahzed 
treatment."''  The  Commission  beheves 
that  an  investment  advisory  program  in 
which  chents  writh  similar  investment 
objectives  hold  substantially  the  same 
securities  in  their  accounts  in 
accordance  with  the  portfolio  manager's 
model  does  not  necessarily  indicate  that 
the  chents  in  the  program  have  not 
received  individuahzed  treatment, 
particularly  if  the  program  is  operated 
in  a  manner  consistent  with  revised 
proposed  rule  3a-4.'* 


instructions  are  modified,  the  cUent  will  not  be 
permitted  to  participate  in  the  program. 

^'  See  proposed  paragraph  (a)(1). 

"See  Release  11391,  supra  note  15,  at  text 
accompanying  n.l8. 

"  See  id.,  at  text  following  n.l6. 

xThe  Division  has  issued  no-action  letters  with 
respect  to  programs  that  allocate  client  assets  In 
accordance  with  computerized  investment 
allocation  models.  See,  e.g..  Qualivest  Capital 
Management  Inc.  (pub.  avail.  July  30, 1990) 
(sponsor  will  use  computerized  investment 
allocation  model  to  allocate  and  reallocate  client 
assets  among  money  managers);  Atlantic  Bank  of 

Continued 
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ii.  Client  Contact — ^Initial  and  Ongoing 
Paragraph  (a)(2)  would  contain  four 
requirements  that  generally  are  intended 
to  ensvire  that  the  sponsor  has  sufficient 
contact  with  each  client  to  be  able  to 
obtain  the  information  necessary  to 
manage  the  client's  account  in 
accordance  with  paragraph  (a)(1). 
Paragraph  (a)(2)(i)  would  require  that,  at 
the  opening  of  the  account,  the  sponsor 
or  a  person  designated  by  the  sponsor'* 
obtain  information  from  the  client 
concerning  the  client's  financial 
situation  and  investment  objectives.  The 
client  must  at  that  time  also  be  asked  to 
provide  specific  instructions,  if  any, 
concerning  the  management  of  the 
account.  The  provision  permits  the 
sponsor  (or  its  designee)  to  obtain  this 
information  through  interviews  (either 
in  person  or  by  telephone)  and/or 
through  questionnaires  that  clients  must 
complete  and  return  prior  to  the 
opening  of  the  accoimt.'* 

Paragraph  (a)(2){ii)  would  require 
that,  at  least  annually,  the  sponsor  or  a 
person  designated  by  the  sponsor 
contact  the  client  to  determine  whether 
there  have  been  any  changes  in  the 
client's  financial  situation,  investment 
objectives,  or  instructions.  This  contact 
need  not  be  made  in  any  particular  way 
and  could  be  made,  for  example,  in 
person,  by  telephone,  or  by  letter 
requesting  the  client  to  provide  the 
information.''  The  provision  would 
require  sponsors  to  request  current 
information  about  clients  of  the  program 
that  is  necessary  for  the  individualized 
management  of  a  client's  accoimt. 

Paragraph  (a)(2)(iii)  would  require 
that,  at  least  quarterly,  the  sponsor  or  a 
person  designated  by  the  sponsor  notify 
the  chent  in  writing  that  the  sponsor  or 
designated  person  should  be  contacted 


New  York,  supra  note  2  (sponsor's  asset  allocation 
recommendation  will  be  based  on  client's 
investment  needs  and  sponsor's  model  portfolios). 

"  See  infra  note  63. 

^See,  e.g..  Rauscher  Pierce  Refsnes.  Inc.,  supm 
note  3  (prospective  client  will  be  interviewed  and 
client  will  complete  questionnaire  during 
interview);  Strategic  Advisers,  Inc.,  supra  note  2 
(prospective  client  will  be  interviewed  over  the 
telephone);  Manning  &  Napier  Advisors,  Inc.  (Apr. 
24. 1990)  (prospective  client  initially  will  submit 
written  questionnaire  followed  by  interview  over 
telephone). 

"The  Commission  recognizes  that  in  some 
citcumstances  the  sponsor  or  designated  person 
may  be  unable  to  reach  the  client  The  Commission 
would  not  take  any  enforcement  action  under  this 
provision  if  the  sponsor  or  designated  person  is 
unsuccessful  in  obtaining  this  information  from  the 
client,  provided  the  sponsor  or  designated  person 
makes  reasonable  efforts  to  conUct  the  client  and 
documents  these  efforts.  Sponsors  may  wish  to 
include  the  procedures  for  contacting  clients  and 
documenting  these  efforts  in  the  procedures 
enacted  pursuant  to  paragraph  (a)(6)(i)  of  the  rule. 
See  infra  section  n.A.4.  (Written  Procedures  and 
Agreements). 


if  there  have  been  any  changes  in  the 
client's  financial  situation,  investment 
objectives  or  instructions.'*  The 
paragraph  also  requires  the  sponsor  or 
designated  person  to  provide  the  client 
with  a  means  in  which  such  contact  is 
to  be  made  (e.g.,  by  giving  a  telephone 
number  or  an  address).  like  paragraph 
(a)(2)(ii),  this  provision  is  intended  to 
provide  a  procedure  by  which  sponsors 
can  obtain  currant  information  about 
clients  of  the  program.  However,  unlike 
paragraph  (a)(2)(ii),  paragraph  (a)(2)(iii) 
would  require  the  sponsor  or  designated 
person  only  to  remind  the  chent  to 
contact  the  sponsor  or  designated 
person  if  any  changes  have  occiurod  in 
the  client's  financial  situation, 
investment  objectives,  or  instructions. 
The  client  woiild  be  responsible  for 
contacting  the  sponsor  or  designated 
person  if  changes  had  occurred." 

Paragraphs  Ui)(2)(i)-(iii)  would  place 
the  obligations  to  contact  or  notify  the 
client  on  the  sponsor  or  a  person 
designated  by  the  sponsor.  In  contrast, 
the  originally  proposed  rule  would  have 
required  the  portfolio  manager  to 
contact  the  cUent.*'  The  revised 
proposed  rule  recognizes  that,  in  many 
investment  advisory  programs,  the 
sponsor  is  the  person  primarily 
responsible  for  client  contact.*'  The 
revised  proposed  rule,  however,  would 
permit  a  person  other  than  the  sponsor 
to  fulfill  these  obligations,  so  long  as  the 
sponsor  specifically  designated  the 
person  to  do  so.*^ 


"The  notice  need  not  be  included  as  a  separate 
piece  of  paper,  but  could  be  included  on  another 
mailing  8«nt  to  the  client.  For  example,  the 
notification  cotild  appear  in  the  quarterly  statement 
that  would  be  sent  to  clients  in  accordance  with 
proposed  paragraph  (a)(4).  See  infra  section 
n.A.2.iv.  (Quarterly  Account  StatemenU).  The 
notice  also  could  ba  delivered  to  the  client  by  e- 
mail  or  other  electronic  means  consented  to  by  the 
client 

'•See,  e.g..  Scudder,  Stevens  &  Clark  Ltd.  (pub. 
avail  Aug.  17, 1968)  (quarterly  statement  will 
include  a  reminder  that  client  should  contract 
sponsor  If  client  needs  or  objectives  change); 
Qualivest  Capital  Management,  Inc.  supni  note  34 
(client  will  be  sent  reminders  to  notify  sponsor  of 
any  change  in  client's  financial  situation  or 
investment  objectives). 

*> Paragraph  (b)  of  proposed  rule  3a-4. 

*'  See,  e.g..  Strategic  Advisers.  Inc.,  supra  note 
(sponsor  primarily  responsible);  Wall  Street 
Preferred  Money  Managers,  Inc.,  supra  note  (same). 

*'  The  revised  proposed  rule  would  permit 
persons  such  as  portfolio  managers  or  advisers  that 
refer  clients  to  the  program  to  be  primarily 
responsible  for  client  contact  Paragraph  (a){6)(i) 
would  require  the  sponsor  to  obtain  from  each 
designated  person  an  agreement  in  writing  to 
perform  these  duties.  In  addition,  paragraph  (a)(6Hi) 
would  require  the  sponsor  to  establish  written 
prticedures  that  are  reasonably  designed  to  ensure 
that  each  of  the  conditions  of  the  rule  is  met  The 
procedures  might,  for  example,  describe  in  detail 
the  manner  in  which  paragraphs  (a)(2)(i)-{iii)  are  to 
be  effectuated,  specify  the  persons  primarily 
responsible  for  client  contact,  and  include 


Regardless  of  the  person  responsible 
for  contacting  the  client  and  obtaining 
the  information  necessary  to  manage  the 
client's  account,  the  Commission 
expects  that,  in  most  cases,  the 
information  obtained  would  be 
provided  to  the  client's  portfolio 
manager.  If  such  information  is  not 
provided  to  the  portfolio  manager,  the 
manager  may  not  be  able  to  manage  the 
client's  account  on  the  basis  of  the 
client's  financial  situation,  investment 
objectives,  and  instructions,  as  would  be 
required  under  paragraph  (a)(1).  The 
Commission,  however,  requests 
comment  whether  the  sponsor  or 
designated  person  should  be  explicitly 
required  by  rule  3a-4  to  convey  this 
information  to  the  portfolio  manager. 

Paragraph  (a)(2)(iv)  would  requSre  the 
sponsor  and  the  client's  portfolio 
manager  to  be  reasonably  available  to 
consult  with  the  client  concerning  the 
management  of  the  client's  account. 
This  provision  is  intended  to  provide 
for  reasonable  client  access  to  the 
sponsor  and  the  portfolio  manager  to 
ask  questions  or  to  seek  additional 
information  about  an  investment 
advisory  program.  Even  if  a  program's 
sponsor  serves  as  the  primary  contact 
for  clients  in  the  program,  a  procedure 
must  be  provided  by  which  Uie  client 
has  reasonable  access  to  the  portfolio 
manager.*'  Individualized  treatment 
would  not  be  provided  if  a  program's 
procedtu«s  do  not  provide  an 
opportunity  for  reasonable  availability 
of  the  portfolio  manager.** 


provisions  designed  to  monitor  and  record  the 
actiotw  taken  by  such  persons.  See  infra  section 
II.A.4.  (Written  Procedures  and  Agreements). 

«See,  e.g.,  Rauscher  Pierce  Refsnes,  toe,  supra 
note  3  (the  portfolio  manager,  when  necessary,  will 
be  available  to  disctiss  more  complex  questions 
regarding  the  client's  account);  Westfield 
Consultants  Group,  supm  note  3  (client  will  be 
furnished  the  name  and  direct  telephone  number  of 
manager,  who  will  be  reasonably  available  during 
business  hours),  to  one  no-action  request,  a 
representation  was  made  that  the  client  would  be 
able  to  contact  an  unaffiliated  adviser,  the  sponsor 
or  the  portfolio  manager  to  obtain  information  or 
assistance  during  normal  busmess  hours,  but  the 
client  might  be  charged  hourly  fees  whenever  the 
client  requests  the  services  of  tovestment  officers  to 
answer  specific  questions  regarding  investment 
strategies  with  respect  to  its  account.  Manntog  & 
Napier  Advisors,  toe,  supra  note  36.  Sponsors  of 
programs  complying  with  revised  proposed  rule  3a- 
4  may  impose  similar  procedures,  provided  the 
client  is  informed  prior  to  entering  the  program  that 
such  fees  may  be  charged. 

♦•  Whether  a  sponsor  or  portfolio  manager  is 
"reasonably  available"  would  depend  on  an 
analysis  of  the  facts  and  circumstances.  The 
procedures  required  under  paragraph  (a)(6)(i)  may 
toclude  provisions  detailing  the  manner  to  which 
the  sponsor  and  the  portfolio  manager  mtend  to 
meet  this  requirement  Such  procedures  could,  for 
example,  describe  the  manner  in  which  the  sponsor 
and  portfolio  manager  will  be  reasonably  available 
to  clients  while  still  allowing  for  time  to  perform 
their  duties.  However,  a  sponsor  or  portfolio 


iii.  Reasonable  Management  Restrictions 

Paragraph  (a)(3)  would  require  each 
client  to  have  the  ability  to  impose 
reasonable  restrictions  on  the 
management  of  its  account.  These 
restrictions  could  include,  for  example, 
the  designation  of  particular  securities 
or  types  of  securities  that  should  not  be 
purchased  for  the  client's  account. 

The  originally  proposed  rule  would 
have  required  that  each  client  have  tbe 
ability  to  instruct  its  portfolio  manager 
to  refrain  from  purchasing  particular 
securities  that  otherwise  might  be 
purchased.*'  Under  the  revised 
proposal,  the  client  must  be  able  to 
impose  reasonable  restrictions  on  the 
management  of  its  accoimt.  The  revised 
proposal  specifically  states  that 
restrictions  may  include  prohibitions 
with  respect  to  the  purchase  or  sale  of 
particular  securities  or  types  of 
securities. 

Whether  a  particular  restriction  is 
reasonable  would  depend  on  an  analysis 
of  relevant  facts  and  circumstances, 
including  the  nature  of  the  restriction 
and  the  portfolio  manager's  investment 
strategy.^o  For  example,  the  exclusion  of 
individual  stocks,  stocks  of  an  industry 
group,  or  stocks  from  a  specific  country 
generally  would  be  considered  to  be 
reasonable  restrictions.  A  restriction 
would  not  be  unreasonable  simply 
because  it  placed  administrative 
burdens  on  the  manager  or  could  affect 
the  performance  of  the  accounts. 
Nonetheless,  a  restriction  would  be 
imreasonable  if  it  was  clearly 
contradictory  to  the  adviser's 
investment  philosophy  or  strategies.  For 
example,  it  may  be  unreasonable  for  a 
client  to  instruct  a  portfolio  manager 
whose  investment  strategy  is  to  achieve 
long-term  capital  appreciation  through 
investments  in  equity  securities  to 
purchase  only  short-term  debt 
securities.  Restrictions  also  may  be 
deemed  imreasonable  if  the  client 
changes  the  restrictions  on  the  account 
with  such  frequency  that  it  interferes 
with  the  orderly  management  of  the 
account.  This  may  be  true  even  if  each 


manager  would  not  be  "reasonably  available,"  for 
example,  if  a  client's  contact  with  the  sponsor  or 
portfolio  manager  were  limited  to  viewtog  or 
listentog  to  recorded  mterviews. 

4' Proposed  paragraph  (d).  The  no-action  letters 
tovolvmg  investment  advisory  programs  typically 
have  mcluded  representations  that  were  based  on 
the  proposed  provision.  See,  e.g.,  Rauscher  Pierce 
Refsnes,  toe,  supra  note;  3. 

*«The  procedures  required  by  paragraph  (a)(6)(i) 
may  define  what  restrictions  are  considered 
unreasonable.  To  the  extent  that  the 
"unreasonableness"  of  restrictions  is  a  matter  of 
judgment,  the  procedures,  for  example,  may 
identify  the  person  or  persons  responsible  for  this 
determtoation  and  specify  the  factors  to  be 
considered  by  those  persons.  See  infra  section 
n.A.4.  (Written  Procedures  and  Agreements). 


individual  restriction,  taken  alone, 
would  be  reasonable.*' 

The  ability  of  clients  of  a  program  to 
place  restrictions  is  a  critical  factor  in 
determining  whether  individualized 
treatment  is  provided  imder  that 
program.  This  ability  is  a  crucial 
difference  between  a  client  receiving 
investment  advisory  services  and  an 
investor  in  an  investment  company.** 

iv.  Quarterly  Account  Statements 

Paragraph  (a)(4)  would  require  that 
each  client  be  provided,  on  a  quarterly 
basis,  with  a  statement  describing  all 
activity  in  the  client's  account  during 
the  preceding  quarter,  including  all 
transactions  made  on  behalf  of  the 
account,  all  contributions  and 
withdrawals  made  by  the  client,  and  all 
fees  and  expenses  charged  to  the 
account.  The  statement  also  would  be 
required  to  include  the  value  of  the 
account  at  both  the  beginning  and  end 
of  the  quarter.  The  originally  proposed 
rule  also  would  have  required  quarterly 
statements,  but  did  not  specify  the 
information  to  be  included  in  such 
statements.*' 

V.  Minimum  Account  Size 

Like  the  proposed  rule,  the  revised 
proposed  rule  would  not  specify  a 
minimum  size  for  client  accounts  in  the 
program,  leaving  the  account  size  for 
each  program  up  to  the  sponsor  of  the 
program.'"  The  conditions  of  the  revised 
proposed  rule  should  be  sufficient  to 
ensure  individualized  treatment.  In 
addition,  innovations  in  computer 
technology  may  permit  individualized 
treatment  to  be  provided  to  clients. 


*' If  particular  restrictions  sought  to  be  imposed 
by  a  client  are  found  to  be  unreasonable,  the  client 
should  be  notified  and  given  a  chance  to  restate  the 
restriction  more  reasonably.  If  unable  or  unwilling 
to  do  so,  the  client  may  be  removed  from  the 
program. 

<»Und#  paragraph  (a)(2),  a  sponsor  or  person 
designated  by  the  sponsor  would  be  required  to  ask 
the  client  for  instructions  regardmg  the 
management  of  its  account  The  request  for 
instructions  is  totended,  to  part,  to  give  the  client 
the  opportunity  to  convey  any  tovestment 
restrictions  it  wishes  to  impose  on  the  management 
of  its  accoimt 

"Proposed  paragraph  (b)(3).  A  number  of  the  no- 
action  letters  have  specified  the  content  of  the 
quarterly  reports.  See  Westfield  Consultants  Group, 
supra  note  2  (quarterly  statements  will  contato  a 
review  and  analysis  of  client  account);  Strategic 
Advisers,  toe,  supro  note  2  (quarterly  statements 
will  contato  a  description  of  tovestments);  Republic 
National  Bank  of  New  York  (pub.  avail.  Aug.  23, 
1982)  (quarterly  statements  will  show  holdings, 
value  and  change  to  value  stoce  precedtog  quarter). 

^The  Division  has  granted  no-action  relief  to 
tovestment  advisory  programs  with  varytog 
minimum  account  sizes.  See,  e.g.,  Qualivest  Capital 
Management,  toe.  supro  note  34  ($5  million); 
Atlantic  Bank  of  New  York,  supra  note  2 
(S500.000);  Wall  Street  Preferred  Money  Managers, 
toe,  supra  note  2  (SlOO.OOO);  Strategic  Advisers, 
toe,  supra  note  2  (SSO.OOO). 


including  those  with  relatively  small 
accounts,  with  greater  efficiency  and 
minimal  costs.  A  requirement  for  a 
minimum  account  size  also  could 
effectively  deny  certain  investors  the 
opportunity  to  participate  in  investment 
advisory  programs  that  may  be 
appropriate  for  them.  Nonetheless, 
providing  individualized  advice  to  a 
large  number  of  small  accounts  may  be 
so  costly  and  time-consuming  as  to 
-  render  individualized  treatment 
impracticable. 

The  Commission  requests  comment 
whether  a  minimum  account  size 
should  be  required.  Commenters 
favoring  this  requirement  should  specify 
the  minimum  size  that  they  believe  that 
would  be  most  appropriate  [e.g., 
$50,000,  $100,000,  $200,000),  and 
address  whether  the  minimum  amount 
should  be  required  to  be  met  only  at  the 
time  the  account  is  opened,  or  whether 
the  minimum  or  some  lesser  amount 
should  be  required  to  be  maintained 
while  the  client  remains  in  the  program. 
Commenters  favoring  a  requirement  that 
a  client  maintain  a  minimum  accoimt 
size  while  in  the  program  also  should 
comment  whether  the  client  should  be 
removed  from  the  program  if  the 
account  size  fell  below  the  initial 
minimum  due  to  investment  loss  rather 
than  withdrawal.  In  addition, 
commenters  favoring  a  minimum  size 
requirement  should  address  whether  the 
minimum  should  apply  to  the  client's 
aggregate  investment  in  the  program,  or 
to  each  account  managed  by  a  portfolio 
manager.  Commenters  should  also 
address  whether  any  or  all  of  the 
conditions  of  the  revised  proposed  rule 
would  be  rendered  unnecessary  by  a 
minimum  account  size  requirement. 
Finally,  commenters  should  address 
whether  programs  with  small  account 
minimums  should  be  subject  to 
additional  conditions  not  imposed  on 
programs  with  larger  minimums,  and  if 
so,  what  those  conditions  should  be. 

3.  Indicia  of  Ownership 

Paragraph  (a)(5)  would  require  that  a 
client  in  an  investment  advisory 
program  retain  certain  indicia  of 
ovraership  of  all  securities  and  funds  in 
the  client's  account.  The  paragraph  lists 
specific  attributes  of  ownership  Uiat  the 
client  must  retain. 

The  proposed  rule  would  have 
required  clients  to  maintain  all  indicia 
of  ownership  of  the  funds  in  their 
accounts,  and  specified  certain  requisite 
attributes  of  ownership."  The  revised 
proposed  rule  would  not  require  the 
client  to  maintain  all  indicia  of 
ownership,  but  would  require  the  client 


■  Proposed  paragraph  (c). 


39580  Federal  Register  /  Vol.  60.  No.  148  /  Wednesday.  August  2,  1995  /  Proposed  Rules 


to  maintain,  at  a  miniirmrp,  those 
indicia  listed.  The  Commission  believes 
that  these  specific  indicia  of  ownership. 
which  are  based  on  those  represented  as 
being  retained  by  clients  of  programs 
described  in  the  no-action  letters, 
provide  clients  with  the  abihty  to  act  as 
owners  of  their  securities.'^ 

i.  Ability  to  Withdraw  and  Pledge 
Seciirities 

Paragraph  (a)(5)(i)  would  require  that 
the  clients  be  able  to  withdraw 
securities  or  cash  from  their  accounts. 
Paragraph  (a)(5){ii)  also  would  specify 
that  clients  must  be  able  to  pledge  the 
securities  in  their  accovmts.''  Under 
some  circumstances,  programs  may 
reqiiire  a  chent  to  withdraw  the 
securities  from  his  or  her  accoimt  before 
using  them  as  collateral.  Such  a 
requirement  would  be  consistent  with 
the  rule. 

ii.  Right  to  Vote  Securities 

Paragraph  (a)(5)(iii)  would  require 
that  the  client  have  the  right  to  vote  the 
securities  in  his  or  her  accoimt.  Implicit 
in  this  requirement  is  the  requirement 
that  the  client  receive  proxies  in 
sufficient  time  to  permit  the  client  to 
consider  how  to  vote  and  to  submit  the 
proxy.  The  provision  would  permit 
clients  to  delegate  the  authority  to  vote 
seouities  to  another  person,  such  as  the 
portfoUo  manager  or  other  fiduciary.** 


"The  revised  proposed  rule  would  not  require 
the  client  to  be  the  record  owner  of  the  securities 
held  in  its  account  The  Division  has  taken  the 
position  that  an  investment  advisory  program 
would  not  bo  deemed  to  be  an  investment  company 
solely  because  securities  are  held  in  nominee  or 
street  name.  The  Division  reasoned  that  placing 
securities  in  nominee  or  street  name  is  an 
administrative  mechanism  used  to  record  and 
facilitate  the  transfer  of  ownership.  In  addition, 
requiring  securities  to  be  held  in  the  client's  name 
would  be  inconsistent  with  Commission  pohcy  of 
encouraging  the  holding  of  securities  in  nominee 
name  to  promote  the  establishment  of  centralized 
clearance  and  settlement  systems  and  the 
elimination  of  certificated  securities.  UMB  Bank, 
n.a.  (pub.  avail.  Jan.  23. 1995)  (investment  company 
securities).  See,  e.g.,  Manning  &  Napier  Advisors, 
Inc.,  supra  note  36  (non-investment  company 
securities).  The  recent  enforcement  action  against 
Clarke  Lanzen  Skalla  Investment  Finn,  Inc.,  in 
which,  among  other  things,  securities  purchased  on 
behalf  of  clients  were  held  in  nominee  name,  was 
not  inconsistent  with  the  Division's  position  in  the 
UMB  Bank  no-action  letter.  See  supra  note  11. 

"The  proposed  rule  would  have  required  that  the 
client  maintain  the  right  to  "hypothecate"  securities 
in  its  account.  That  term  is  not  included  in  the 
revised  proposed  rule  because  it  is  generally 
considered  to  be  synonymous  with  "pledge."  See 
Black's  Law  Dictionary  669  (5th  ed.  1979). 

«  Any  such  delegation  should  be  contained  in  the 
investment  advisory  agreement  or  in  another 
document  and  retained  with  the  records  relating  to 
the  program.  The  procedures  for  delegatioii  may 
also  be  specified  in  the  procedures  adopted  under 
the  rule. 


However,  the  dient  must  be  permitted 
to  revoke  the  delegation  at  any  time.'' 

iii.  Right  to  Receive  Confirmations  and 
Other  Documents 

Paragraph  (a){5)(iv)  would  provide,  in 
part,  that  the  client  must  have  the  ri^t 
to  receive  in  a  timely  manner 
confirmations  of  securities  transactions 
of  the  type  required  by  rule  lOb-10  ** 
tmder  the  Securities  Exchange  Act  of 
1934."  Proposed  rule  3a-4  would  have 
required  clients  to  receive  a 
"notification  of  each  security 
transaction."  '*  In  subsequent  no-action 
letters,  the  Division  modified  this 
position,  permitting  monthly  accoimt 
statements  to  be  provided  to  chents 
unless  more  frequent  confirmations 
were  requested." 

Under  the  revised  proposal,  clients 
could  waive  receipt  of  individual 
confirmations  to  the  extent  the  waiver 
would  otherwise  be  permitted  under 
rule  lOb-10.  Thus,  paragraph  (a)(5) 
effectively  would  provide  a  chent  in  an 
investment  advisory  program  with  the 
option  to  receive  either  individual 
confirmations  for  each  transaction  or 
periodic  statements,  delivered  no  less 
frequently  than  quarterly,  that  include 
the  information  required  by  rule  lOb-10 
with  respect  to  all  transactions  that 
occurred  within  the  period  covered  by 
the  statement.*" 


"The  procedure  for  such  revocation  should  be 
described  in  the  procedures  for  the  program.  See 
infra  section  n.A.4.  (Written  Procedures  and 
Agreements). 

» 17  CFR  240.10b-10.  If  a  program  is  structured 
so  that  each  client's  securities  transactions  are 
executed  by  a  registered  broker-dealer,  rule  lOb-10 
would  govern  the  delivery  of  confirmations.  If 
client  transactions  are  executed  by  an  entity  that  is 
not  subject  to  rule  lOb-lO,  the  revised  proposed 
rule  would  require  the  delivery  of  confirmations  in 
the  manner  required  by  rule  lOb-10,  to  the  same 
extent  as  if  the  transactions  were  executed  by  a 
registered  broker-dealer. 

"15U.S.C.  78aefse<j.  -• 

"Proposed  paragraph  (c)(2). 

"See,  e.g.,  Westfield  Consultants  Group,  supra 
note;  Manning  &  Napier  Advisors,  Inc..  supra  note; 
Jefferies  4  Company  (pub.  avail.  Jime  16, 1989). 

'OThe  Commission  has  taken  the  view  that,  for 
purposes  of  complying  with  rule  lOb-10,  a  broker- 
dealer  may  provide  a  person  whose  account  is 
managed  on  a  discretionary  basis  by  a  fiduciary, 
such  as  a  client  in  an  investment  advisory  program, 
with  a  periodic  statement  (delivered  no  less 
frequently  than  quarterly)  in  lieu  of  the  immediate 
confirmation  for  each  transaction,  if  the  broker- 
dealer  obtains  from  the  person  a  written  agreement 
stating  that  the  immediate  confirmation  will  be 
provided  to  the  fiduciary.  The  periodic  statement 
the  broker-dealer  sends  to  the  person  must  cohtain 
the  same  information  that  could  have  been  in  the 
immediate  confirmation  for  each  transaction. 
Although  the  person  may  waive  his  or  her  right  to 
the  immediate  confirmation,  the  person  may  not 
waive  his  or  her  right  to  the  periodic  statement 
Confirmation  of  Transactions,  Securities  Exchange 
Act  Release  No.  34962,  notes  34-36  and 
accompanying  text  (Nov.  10,  1994),  59  FR  59612 
(Nov.  17, 1994).  By  reference  to  rule  lOb-lO,  the 


Paragraph  (a)(5)(iv)  also  would 
require  the  client  (or  the  client's  agent) 
to  be  provided  with  other  documents 
that  the  client  (or  its  agent)  would 
receive  had  the  same  securities  been 
owned  by  the  client  outside  the 
program.  These  documents  may  include 
prospectuses,  periodic  shareholder 
reports,  proxies,  and  any  other 
information  and  disclosure  required  by 
appUcable  laws  or  regulations.^' 

iv.  Rights  as  Securityholders 

Paragraph  (a)(5)(v)  would  require  that 
a  chent  have  the  right  to  proceed 
directly  as  a  securityholder  against  the 
issuer  of  any  security  in  the  client's 
accoimt  without  having  to  join  any 
person  involved  in  the  operation  of  the 
program  or  any  other  cUent  of  the 
program  as  a  condition  precedent  to 
proceeding  against  an  issuer.  This 
provision,  which  is  based  on  conditions 
in  several  no-action  letters,"  is  intended 
to  ensure  that  the  cUent  would  have  the 
same  rights  as  any  person  holding  the 
same  securities  outside  an  investment 
advisory  program.  The  right  to  proceed 
against  an  issuer  of  securities  in  a 
client's  account  is  another  important 
difference  between  a  cUent  of  an 
investment  adviser  and  an  investment 
company  shareholder,  as  the  latter 
generally  would  not  be  able  to  proceed 
directly  against  an  issuer  of  securities 
held  by  the  investment  company. 

4.  Written  Procedures  and  Agreements 

Paragraph  (a)(6)  contains  four 
requirements  regarding  the 
establishment  of  written  procedures  and 
agreements  covering  the  operation  of  the 
program  and  the  maintenance  of  records 
related  to  these  procedures  and 
agreements.  These  conditions  and  their 
purposes  are  described  in  more  detail 
below.  The  Commission,  however,  is 
sensitive  to  imposing  undue  burdens  on 
sponsors  of  investment  advisory 
programs.  Comment  is  therefore 
requested  whether  any  of  the  conditions 
discussed  below  would  impose  an 
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revised  proposed  rule  would  incorporate  this 
position. 

*'  The  Commission  recently  approved  a  proposed 
amendment  of  a  rule  of  the  National  Association  of 
Securities  Dealers,  Inc.  to  permit  beneficial  owners 
of  stock  to  designate  a  registered  investment  adviser 
to  receive  and  vote  proxies  on  their  behalf.  Self- 
Regulatory  Organizations;  Order  Approving 
Proposed  Rule  Change  by  National  Association  of 
Securities  Dealers,  Inc.  Relating  to  Interpretation  of 
the  Board  of  Governors — Forwarding  of  Proxy  and 
Other  Material  Under  Article  m.  Section  1  of  the 
NASD  Rules  of  Fair  Practice,  Securities  Exchange 
Act  Release  No.  35681  (May  5, 1995),  60  FR  25749 
(May  12, 1995). 

"E.g.,  Westfield  Consultants  Group,  supra  note  3: 
Maiming  k  Napier  Advisors,  Inc.,  supra  note  36; 
Je£feries  k  Company,  supra  note  59;  Rauscher  Pierce 
Refsnes,  Inc.,  supra  note  3. 


imdue  burden  on  persons  relying  on  the 
rule,  or  whether  the  burden  of  any 
condition  would  outweigh  its  benefits. 
Comment  is  specifically  requested 
whether  any  of  these  conditions  can  be 
eliminated,  consolidated,  or  otherwise 
made  less  burdensome  without 
compromising  investor  protection. 

Paragraph  (a)(6)(i)  would  require  the 
sponsor  of  the  program  to  establish  and 
effect  written  policies  and  procedures 
that  are  reasonably  designed  to  ensure 
that  each  of  theprovisions  of  the  rule  is 
implemented.  Tne  paragraph  also  would 
require  that,  to  the  extent  that  the 
sponsor  designates  another  person  to 
carry  out  certain  obUgations  under  the 
rule,  the  sponsor  must  obtain  from  that 
person  an  agreement  in  writing  to  carry 
out  those  obligations.  These  provisions 
are  designed  to  require  the  sponsor  to 
formalize  the  manner  in  which  it 
intends  to  comply  with  rule  3a-4,  and, 
if  the  sponsor  delegates  its 
responsibiUties  imder  the  rule,  to 
specifically  record  the  delegation  and 
obtain'  from  the  other  parties  an 
agreement  acknowledging  their 
responsibilities.'*'  The  requirement  that 
a  sponsor  establish  and  effect  written 
procedures  detailing  compUance  with 
the  conditions  of  rule  3a—4  also  is 
intended  to  provide  the  Commission 
with  a  readily  available  source  of 
information  regarding  the  manner  in 
which  the  rule  is  being  interpreted  and 
applied  by  the  investiqent  advisory 
industry. 

Parap-aph  (a)(6)(ii)(A)  would  require 
the  sponsor  to  maintain  and  preserve  all 
written  policies,  procedures  and 
agreements  that  pertain  to  the  operation 
of  the  investment  advisory  program  in 
its  office  for  as  long  as  it  serves  as  the 
sponsor  of  that  program.**  The 
paragraph  also  would  require  the 
sponsor  to  maintain  and  preserve  these 
documents  in  an  easily  accessible  place 
for  not  less  than  three  years  after  the 
sponsor  ceases  to  serve  as  sponsor  of  the 
program.  Given  the  importance  of  these 
documents,  the  Commission  beUeves 
that  the  documents  must  be  maintained 
and  preserved  in  the  office  of  the 
sponsor  for  as  long  as  the  sponsor  acts 


in  that  capacity,  so  that  they  are 
available  for  easy  reference.  These 
doaunents  also  must  be  retained  in  an 
easily  accessible  place  for  three  years 
after  the  sponsor  of  the  program  ceases 
to  serve  as  the  sponsor  should  any 
questions  later  arise  about  the  operation 
of  the  program. 

Paragraph  (aJ(6)(ii)(B)  would  require 
the  sponsor  or  another  person 
designated  by  the  sponsor  to  maintain 
and  preserve  all  documents  created 
pursuant  to  the  pohcies  and  procedures 
governing  the  operation  of  the  program, 
such  as  client  contracts,  client 
questionnaires,  and  copies  of  cUent 
statements,  in  an  easily  accessible  place 
for  a  period  of  not  less  than  five  years 
from  the  end  of  the  fiscal  year  during 
which  the  document  was  created.  Under 
this  provision,  these  documents  would 
be  required  to  be  maintained  and 
preserved  in  a  manner  similar  to  that 
required  for  advisory  books  and  records 
under  paragraph  (e)(i)  of  rule  204-2." 
Unlike  rule  204-2,  however,  paragraph 
(a)(6)(ii)(B)  would  not  require  the 
documents  to  be  kept  for  the  first  two 
years  in  the  office  of  the  person  creating 
or  receiving  the  records  (i.e.,  the 
sponsor).  Rather,  the  paragraph  would 
permit  the  sponsor  to  designate  another 
person  to  maintain  and  preserve  these 
documents.** 

Paragraph  (a)(6)(iii)  would  require  the 
sponsor  to  enter  into  a  written 
agreement  with  any  person  designated 
to  maintain  and  preserve  the  books  and 
records  pertaining  to  the  program  (other 
than  the  written  poUcies,  procedures 
and  agreements).  The  paragraph  also 
would  require  that  the  agreement 
include  a  list  of  the  books  and  records 
maintained  and  preserved  by  that 
person  and  a  provision  obligating  the 
person  maintaining  the  books  and 
records  to  provide  the  sponsor  with 


'>  In  addition,  because  the  procedures  would  be 
reasonably  designed  to  ensure  that  the  provisions 
of  the  rtile  are  implemented,  sponsors  may  wish  to 
specify  in  the  procedures  the  persons  other  than  the 
principal  sponsor  that  are  involved  in  the  operation 
of  the  program,  and  each  person's  duties.  The 
procedures  need  not,  however,  specify  each 
individual  by  name. 

"Because  an  adviser  may  have  more  than  one 
office,  paragraph  (a)(6](ii)(A)  would  provide  that 
these  records  should  be  kept  "in  an  appropriate 
office  of  the  sponsor."  This  language  is  similar  to 
that  used  in  paragraph  (e)(i)  of  rule  204-2  under  the 
Advisers  Act  (15  CFR  275.204-2),  which  sets  forth 
the  recordkeeping  requirements  for  investment 
advisets. 


"  See  supra  note  64.  Revised  proposed  rule  3a- 
4  would  not  require  the  creation  of  any  records 
other  than  the  policies,  procedures,  and  written 
agreements  if  the  sponsor  designates  another  person 
to  perform  obligations  under  the  revised  proposed 
rule  or  to  maintain  and  preserve  certain  books  and 
records.  Paragraphs  (a)(6)(i),  (a)(6)(iii).  Paragraph 
(a)(6)(ii)(B),  however,  would  specify  how  records 
that  are  created  pursuant  to  the  policies  and 
procedures  (whether  or  not  also  required  by  rule 
204-2  under  the  Advisers  Act)  must  be  maintained. 
If  records  pertaining  to  the  program  are  required  to 
be  created  under  rule  204-2,  but  not  under  the 
policies  or  procedures,  those  records  would  be 
required  to  be  maintained  in  accordance  with 
paragraph  (e)  of  rule  204-2.  See  National  Regulatory 
Services,  Inc.,  supra  note  (portfolio  manager  in  an 
investment  advisory  program  must  maintain 
records  of  brochure  delivery  at  its  office,  even  if 
sponsor  created  such  records). 

M  However,  as  discussed  below,  the  sponsor 
would  be  required  to  enter  into  a  written  agreement 
with  the  designated  person  that  specifies  that 
documents  to  be  maintained  by  that  person  and  that 
copies  of  such  documents  would  be  provided  to  the 
sponsor  upon  request 


copies  of  such  books  and  records  within 
a  reasonable  time  of  the  sponsor's 
request. 

These  requirements  are  intended  to 
avoid  duplicative  recordkeeping  by 
allowing  the  sponsor  to  designate 
another  person  involved  in  ^e 
operation  of  the  investment  advisory 
program  to  maintain  copies  of  books 
and  records  provided  that  person  has  a 
contractual  obligation  to  provide  the 
records  to  the  sponsor  upon  request.  In 
addition,  the  requirement  that  each 
party's  recordkeeping  responsibilities  be 
included  in  the  party's  agreement  with 
the  sponsor  woixld  help  to  ensure  that 
each  person  is  aware  of  its 
responsibilities.  Finally,  since  the 
provision  would  require  that  the 
sponsor  be  able  to  request  and  obtain 
promptly  the  books  and  records 
maintained  by  such  persons,  it 
effectively  would  permit  the  sponsor  to 
monitor  more  effectively  the  person's 
performance  of  its  duties  under  the 
contract,  and  help  faciUtate  Commission 
examinations. 

Paragraph  (a)(6)(iv)  would  require  the  . 
sponsor  to  furnish  to  the  Commission 
upon  demand  copies  of  the  poUcies, 
procedures,  all  docimients  created 
pursuant  to  the  policies  and  procedures, 
and  the  written  agreements  with  other 
persons  involved  in  the  operation  of  the 
program.  This  provision  is  intended  to 
facilitate  Commission  examination  of 
investment  advisory  programs  relying 
on  rule  3a-4. 

As  discussed  above,  most  sponsors  of 
investment  advisory  programs  are 
required  to  be  registered  imder  the 
Advisers  Act.*''  Thus,  these  sponsors  are 
already  required  imder  section  204  of 
the  Advisers  Act  to  make  advisory 
records  available  to  the  Commission 
upon  request.***  Revised  proposed  rule 
3a— 4,  however,  would  be  available  to  all 
sponsors  of  investment  advisory 
programs,  regardless  of  their  status 
under  the  Advisers  Act.  Accordingly, 
paragraph  (a)(6)(iv)  is  intended  to 
ensure  that  the  Commission  would  have 
access  to  certain  records  with  respect  to 
investment  advisory  programs  that  are 
sponsored  by  persons  thai  are  not 
subject  to  the  Advisers  Act. 

B.  Form  N-3a4 

Paragraph  (a)(7)  would  require  any 
sponsor  of  an  investment  advisory 
program  intending  to  rely  on  the  safe 
harbor  provided  in  rule  3a-4  to  file  with 
the  Commission  Form  N-3a4.*'  Form 


«''  See  supra  notes  5-8  and  accompanying  text. 
"15U.S.C.  80b-4 

^In  addition,  in  the  event  that  another  person 
had  previously  served  as  principal  sponsor  of.  and 
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N-3a4  would  notify  the  Commission  of 
investment  advisory  programs  that  are 
intended  to  be  organized  and  operated 
in  compliance  with  the  rule's 
requirements.'"  The  fonn  would  assist 
the  Commission  in  monitoring  the  use 
of  rule  3a-4  and  facilitate  Commission 
examination  of  persons  involved  in 
investment  advisory  programs. 

C.  Advisers  Act  Issues  Raised  by 
Investment  Advisory  Programs 

Wrap  fee  and  other  investment 
advisory  programs  raise,  in  addition  to 
the  hivestment  Company  Act  issues 
addressed  in  this  release,  a  nimiber  of 
issues  under  the  Advisers  Act.  The 
Commission  expects  to  publish  an 
interpretive  release  that  would  address 
many  of  these  issues. 

In  particular,  the  Commission  expects 
that  the  release  will  address  the 
suitability  obligations  of  sponsors  and 
portfoho  managers  to  cUents  of  the 
investment  advisory  program,  including 
suitability  obUgations  regarding  chent 
participation  in  the  program,  the 
selection  of  portfolio  managers,  and  the 
selection  of  investments.  The  release 
will  discuss  how  an  adviser's  obUgation 
to  seek  best  execution  applies  in  the 
context  of  wrap  fee  programs  when 
brokerage  commissions  are  not  charged 
separately  for  each  transaction.  In 
addition,  the  interpretive  release  may 
discuss  the  application  of  the 
restrictions  on  principal  and  agency 
cross  transactions  in  section  206(3)  of 
the  Advisers  Act  to  investment  advisory 
programs,  including  whether  these 
restrictions  apply  to  transactions  with  a 
sponsor  that  is  imaffihated  with  the 
portfolio  manager  recommending  the 
transactions.  Finally,  the  release  may 
address  certain  issues  unique  to 
programs  under  which  client  assets  are 
invested  in  mutual  funds,  including  the 
disclosure  obligations  of  investment 
advisers  regarding  the  various  fees 
associated  with  these  programs.'" 

The  release  will  not  oe  issued  imtil 
after  comments  have  been  received  on 


submitted  Form  N-3a4  with  respect  to.  an 
investment  advisory  program,  the  new  principal 
sponsor  would  be  required  to  submit  an  amended 
Form  N-3a4  identifying  itself  as  the  new  sponsor 
and  specifying  the  name  of  the  prior  principal 
sponsor. 

'"Paragraph  (a)(7)  also  wotild  require  sponsors  to 
file  with  the  Conunission  any  amendments  to  the 
form.  Thus,  proposed  Form  N-3a4  also  would  be 
used  to  change  information  included  in  a  prior 
filing,  to  notify  the  Conunission  that  the  sponsor  no 
longer  intends  to  operate  the  program  in  reliance  on 
the  safe  harbor,  or  to  notify  the  Commission  that  a 
program  operating  in  reliance  on  the  safe  harbor 
will  cease  operations. 

"  The  recently  adopted  wrap  fee  disclosure 
requirements  set  forth  in  Schedule  H  of  Form  ADV 
apply  only  to  sponsors  of  wrap  fee  programs  and 
not  to  sponsors  of  mutual  fund  wrap  programs. 


revised  proposed  rule  3a-4.  This  timing 
would  allow  the  interpretive  release  to 
reflect,  where  appropriate,  these 
conunents.  Such  a  time  schedule  will 
also  permit  the  consideration  of 
comment  from  members  of  the 
investment  advisory  program  industry 
regarding  the  issues  expected  to  be 
addressed  in  the  interpretive  release. 
Commenters  are  urged  to  submit  such 
comments  on  these  and  any  other  issues 
investment  advisory  programs  raise 
under  the  Advisers  Act.  Comment  is 
specifically  requested  regarding  how 
investment  advisers  participating  in 
investment  advisory  programs  cmxently 
understand  and  comply  with  their 
Advisers  Act  obUgations,  Commenters 
also  are  urged  to  suggest  specific  factual 
situations  that  the  release  should 
address. 

m.  Cost/Benefit  Analysis 

Revised  proposed  rule  3a-4  imder  the 
Investment  Company  Act  would 
provide  a  nonexclusive  safe  harbor  from 
the  definition  of  investment  company 
for  investment  advisory  programs. 
Programs  that  are  organized  and 
operated  in  a  manner  consistent  with 
the  rule's  conditions  would  not  be 
required  to  register  imder  the 
Investment  Company  Act  or  comply 
with  the  Act's  substantive  requirements. 
The  revised  proposed  rule  is  intended  to 
provide  guidance  to  persons  operating 
investment  advisory  programs  regarding 
the  status  of  these  programs  under  the 
Investment  Company  Act,  and  help  to 
ensure  that  such  programs  do  not 
operate  as  investment  companies 
without  clients  of  the  programs 
benefitting  fix>m  the  Act's  protections. 

Proposed  Form  N-3a4  would  be  filed 
with  the  Commission  by  sponsors  of 
programs  intending  to  rely  on  rule  3a- 
4.  The  proposed  form  would  help  the 
Commission  in  monitoring  the  use  of 
rule  3a-4  and  facilitate  Commission 
examination  of  persons  involved  in 
these  programs. 

The  Commission  anticipates  that  the 
cost  of  compliance  with  revised 
proposed  nile  3a-4  and  the  proposed 
form  would  be  small.  In  addition,  the 
Commission  does  not  believe  that 
compliance  with  any  of  the  proposed 
provisions  would  be  unduly 
bujrdensome.  Comment  is  requested, 
however,  on  the  costs  and  benefits 
associated  with  the  revised  proposed 
rule  and  proposed  form.  Commentere 
should  submit  estimates  for  any  costs 
and  benefits  perceived,  together  with 
any  supporting  empirical  evidence 
aveiilable. 


IV.  Summary  of  Initial  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis  in 
accordance  with  5  U.S.C.  603  regarding 
revised  proposed  rule  3a— 4  and 
proposed  Form  N-3a4.  The  Analysis 
notes  that  the  revised  proposed  rule  is 
intended  to  provide  a  nonexclusive  safe 
harbor  fixjm  the  definition  of  investment 
company  for  investment  advisory 
programs  organized  and  operated  in   . 
comphance  with  the  conditions  of  the 
rule,  and  that  the  proposed  form  would 
be  filed  with  the  Commission  by 
sponsors  of  investment  advisory 
programs  intending  to  rely  on  the  rule. 
The  Analysis  explains  that  the  rule  is 
intended  to  provide  guidance  regarding 
the  status  of  investment  advisory 
programs  under  the  Investment 
Company  Act,  and  that  the  rule  and  the 
form  would  facihtate  Commission 
examination  of  persons  involved  in  the 
operation  of  a  program.  The  Analysis 
concludes  that  the  rule  would  not  be 
overly  costly  or  burdensome  to  sponsors 
of  investment  advisory'  programs  that 
intend  to  rely  on  the  safe  harbor.  A  copy 
of  the  biitial  Regulatory  Flexibility 
Analysis  may  be  obtained  from  Rochelle 
Kauffman  Plesset,  at  Mail  Stop  10-6, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549. 

V.  Statutory  Authdrity 

The  Commission  is  publishing  for 
public  comment  revised  proposed  rule 
3a-4  and  Form  N-3a4  pursuant  to  the 
authority  set  forth  in  sections  6(c)  and 
38(a)  of  the  Investment  Company  Act 
(15  U.S.C.  80a-6(c),  -37(a)]. 

Text  of  Revised  Proposed  Rule  and 
Proposed  Form 

List  of  Subjects  in  17  CFR  Parts  270  and' 
274 

Investment  companies,  Reporting  and 
recordkeeping  requirements,  Securities, 

For  the  reasons  set  out  in  the 
preamble,  title  17,  chapter  11  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

1.  The  authority  citation  for  Part  270 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  80a-l  et  seq.,  80a-37, 
80a-39  unless  otherwise  noted; 

•        »        *        *        • 

2.  By  adding  §  270.3a-4  to  read  as  . 
follows: 


S  270.3a-4    Status  of  Inveatment  Advisory 
Programs. 

Note:  This  section  is  a  nonexclusive  safe 
harbor  from  the  definition  of  investment 
company  for  certain  programs  that  provide 
investment  advisory  services  to  clients. 
Interests  in  programs  that  are  organized  and 
operated  in  compliance  with  the  conditions 
of  §  270.3a-4  also  are  not  required  to  be 
registered  under  section  5  of  the  Seoirities 
Act  of  1933  [15  U.S.C.  77e].  The  section  is 
not  intended,  however,  to  creat#any 
presumption  about  a  program  that  is  not 
organized  and  operated  in  compliance  with 
the  conditions. 

(a)  Notv^thstanding  section  3(a)  of  the 
Act  [15  U.S.C.  80a-3].  any  program 
under  which  investment  advisory 
services  are  provided  to  clients  will  not 
be  deemed  to  be  an  investment 
company  within  the  meaning  of  the  Act, 
provided  that: 

(1)  Each  client's  account  in  the 
program  is  managed  on  the  basis  of  the 
client's  financial  situation,  investment 
objectives,  and  instructions. 

(2)  (i)  At  the  opening  of  the  accoxmt, 
the  sponsor  or  another  person 
designated  by  the  sponsor  obtains 
information  from  the  client  regarding 
the  client's  financial  situation  and 
investment  objectives,  and  gives  the 
client  the  opportimity  to  provide 
specific  instructions  concerning  the 
management  of  the  account; 

(ii)  At  least  annually,  the  sponsor  or 
another  person  designated  by  the 
sponsor  contacts  the  client  to  determine 
whether  there  have  been  any  changes  in 
the  client's  financial  situation, 
investment  objectives,  or  instructions  in 
the  preceding  year; 

(iii)  At  least  quarterly,  the  sponsor  or 
another  person  designated  by  the 
sponsor  notifies  the  client  in  writing  to 
contact  the  sponsor  or  such  other  person 
if  there  have  been  any  changes  in  the 
client's  financial  situation,  investment 
objectives,  or  instructions,  and  provides 
the  client  with  a  means  through  which 
such  contact  is  to  be  made;  and 

(iv)  The  sponsor  and  persons 
authorized  to  make  investment 
decisions  for  the  client's  account  are 
reasonably  available  to  the  client  for 
consultation. 

(3)  JIach  client  has  the  ability  to 
impose  reasonable  restrictions  on  the 
management  of  its  accoimt,  including 
the  designation  of  particular  securities 
or  types  of  securities  that  should  not  be 
purchased  for  the  accmmt,  or  that 
should  be  sold  if  held  in  the  accoimt. 

(4)  The  sponsor  or  person  designated 
by  the  sponsor  provides  each  client  with 
a  quarterly  statement  containing  a 
description  of  all  activity  in  the  client's 
accoimt  during  the  preceding  quarter, 
including  all  transactions  made  on 


JMI 


behalf  of  the  account,  all  contributions 
and  withdrawals  made  by  the  client,  all 
fees  and  expenses  charged  to  the 
account,  and  the  value  of  the  account  at 
the  beginning  and  end  of  the  quarter. 

(5)  ^ch  client  retains  indicia  of 
ovraership  of  all  securities  and  funds  in 
the  accoimt,  including  the  right  to: 

(i)  Withdraw  securities  or  cash; 

(ii)  Pledge  securities; 

(iii)  Vote  securities,  or  delegate  the 
authority  to  vote  securities  to  another 
person; 

(iv)  Be  provided  in  a  timely  manner 
with  confirmations  of  securities 
transactions  of  the  type  required  by 
§  240.10b-10  of  this  chapter,  and  all 
other  documents  that  would  have  been 
provided  to  the  client  (or  the  cUent's 
agent)  had  the  client  purchased  or  sold 
the  same  securities  outside  the  program; 
and 

(v)  Proceed  directly  as  a 
securityholder  against  the  issuer  of  any 
security  in  the  client's  account  and  not 
be  obligated  to  join  any  person  involved 
in  the  operation  of  the  program,  or  any 
other  client  of  the  program,  as  a 
condition  precedent  to  initiating  such 
proceeding. 

(6)  (i)  The  sponsor  of  a  program 
relying  on  this  section  must  establish 
and  effect  vmtten  policies  and 
procedures  that  are  reasonably  designed 
to  ensure  that  each  of  the  conditions  of 
this  section  is  met.  To  the  extent  that 
the  sponsor  designates  another  person 
to  carry  out  its  obligations  under  this 
section,  the  sponsor  must  obtain  from 
that  person  an  agreement  in  writing  to 
carry  out  those  obligations. 

(ii)  Notwithstanding  the  requirements 
of  paragraph  (e)  of  §  275.204-2  of  this 
chapter  as  such  requirements  would 
apply  to  the  records  set  forth  in 
paragraph  (a)(6)(ii)  of  this  section: 

(A)  The  sponsor  shall  maintain  and 
preserve  in  an  appropriate  office  of  the 
sponsor  during  the  period  that  it  serves 
as  the  sponsor  of  the  program,  and  in  an 
easily  accessible  place  for  a  period  not 
less  than  three  years  after  the  sponsor 
ceases  to  serve  in  that  capacity,  all 
wnritten  policies,  procedures  and 
agreements  required  to  be  established 
under  paragraphs  (a)(6)(i)  and  (a)(6)(iii) 
of  this  section;  and 

(B)  The  sponsor  or  another  person 
designated  by  the  sponsor  shall 
maintain  and  preserve  in  an  easily 
accessible  place  for  a  period  of  not  less 
than  five  years  from  the  end  of  the  fiscal 
year  during  which  the  document  was 
created,  all  documents  created  pursuant 
to  the  policies  and  procedures 
(including  any  client  contracts,  client 
questionnaires,  and  copies  of  client 
statements). 


(iii)  The  sponsor  shall  enter  into  a 
written  agreement  with  any  person 
designated  by  the  sponsor  to  maintain 
and  preserve  the  books  and  records 
pertaining  to  the  program  (other  than 
those  specified  in  paragraph  (a)(6)(ii)(A) 
of  this  section).  Such  agreement  shall 
include  a  Ust  of  the  books  and  records 
to  be  maintained  and  preserved  by  that 
person  and  a  provision  that  the  person 
will  provide  the  sponsor  copies  of  such 
books  and  records  within  a  reasonable 
time  of  the  sponsor's  request. 

(iv)  The  sponsor  shall  furnish  to  the 
Commission  upon  demand  copies  of  all 
dociunents  maintained  under  paragraph 
(a)(6)(ii)  of  this  section. 

(7)  The  sponsor  has  filed  with  the 
Commission  Form  N-3a4  [17  CFR 
274.222]  and  any  amendments  thereto. 

(b)  As  used  in  this  section,  the  term 
sponsor  refers  to  any  pferson  who 
receives  compensation  for  sponsoring, 
organizing  or  administering  the 
program,  or  for  selecting,  or  providing 
advice  to  clients  regarding  the  selection 
of,  persons  responsible  for  managing  the 
client's  account  in  the  program.  If  a 
program  has  more  than  one  sponsor,  one 
person  shall  be  designated  the  principal 
sponsor,  and  such  person  shall  comply 
with  the  provisions  of  this  section 
relating  to  the  duties  and 
responsibilities  of  the  sponsor. 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

3.  The  authority  citation  for  Part  274 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h, 
77j,  77s,  78c(b),  781,  78m,  78n,  78o(d), 
80a-8,  80a-24,  and  80a-29  unless 
otherwise  noted. 

4.  By  adding  §  274.222  to  subpart  C  to 
read  as  follows: 

§274,222    Form  N-3a4,  Notification  of 
reliance  on  rule  3a-4  undsr  ttte  Investment 
Company  Act 

This  form  shall  be  filed  with  the 
Commission  as  required  by  rule  3a-4 
(§  270.3a-4  of  this  diapter)  by  sponsors 
of  investment  advisory  programs  that 
intend  to  rely  on  the  safe  harbor 
provided  by  that  rule. 

Editorial  Note:  The  text  of  Form  N-3a4 
appears  in  the  Appendix  to  this  document 
and  will  not  appear  in  the  Code  of  Federal 
Regulations. 

Dated:  July  27, 1995. 

By  the  Commission. 
Margaret  L.  McFarlsnd, 
Deputy  Secretary. 

Appendix 

Note:  The  following  Appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 
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0MB  APPROVAL 

0MB  Number: 
Expires: 

Estimated  average  burden  hours  per 
response: 

Form  N-3a4 

U.S.  Securities  and  Exchange  Commission 

Washington,  D.C.  20549 

Notification  of  Intention  to  Raly  on  Safe 
Harbor  Pursuant  to  Rule  3*-«  (17  CFR 
270.3«-«] 

[    ]  Initial  Filing  [    ]  Amendment  [    ] 

Withdrawal 
1.  Full  name  of  investment  advisory  program: 


2.  Full  name  of  principal  sponsor  (as  defined 
in  rule  3a-4)  of  investment  advisory 
program: 


3.  Principal  sponsor's  status  under  the 

Investment  Advisers  Act 
(    I  Principal  sponsor  is  registered  under  that 

Act;  its  SEC  Investment  Advisers  Act  file 

number  is:  801 
I    J  I*rincipal  sponsor  is  not  registered  under 

that  Act 

4.  Address  of  principal  sponsor's  principal 

place  of  business  (number,  street,  city, 
state,  zip  code): 


5.  Telephone  number  at  this  location 
(include  area  code): 


6.  If  another  person  had  previously  served  as 
principal  sponsor  of,  and  filed  Form  N- 
3a4  with  respect  to,  the  investment 
advisory  program  identified  in  Item  1: 


a.  Full  name  of  previous  principal  sponsor 


b.  Previous  principal  sponsor's  status 
imder  the  Investment  Advisers  Act 

[    ]  Previous  principal  sponsor  is/was 
registered  under  that  Act;  its  SEC 
Investment  Advisers  Act  file  nimiber  is/ 
was:  801- 

(    ]  Previous  principal  sponsor  is/was  not 
registered  under  that  Act 
'.  The  undersigned  hereby  notifies  the 
Securities  and  Exchange  Commission,  in 
its  capacity  as  principal  sponsor,  that 

I    ]  it  intends  to  operate  the  program  in 
reliance  on  the  safe  harbor  provided  in 
rule  3a-4  under  the  Investment 
Company  Act  of  1940. 

I    ]  it  no  longer  intends  to  operate  the 
program  in  reliance  on  the  safe  harbor 
provided  in  rule  3a-4  under  the 
Investment  Company  Act  of  1940. 

(    ]  the  program  will  cease  operating  as  an 
investment  advisory  program  as  of 
_  (insert  date  in  blank). 


Signed  by: 

(Name  of  person  signing  on  behalf  of 
principal  sponsor) 


(title  of  person) 
Date:  


Instructions 

1.  This  form  is  to  be  used  to  notify  the 
Commission  of  the  intention  of  the  principal 
sponsor  of  an  investment  advisory  program 
to  operate  the  program  in  reliance  on  the  safe 
harbor  in  rule  3a-4  under  the  Investment 
Company  Act.  This  form  also  is  to  be  used 
to  amend  a  prior  filing,  to  notify  the 
Commission  that  the  sponsor  no  longer 


intends  to  operate  the  program  in  reliance  on 
the  safe  harbor,  or  to  notify  the  Commission 
that  a  program  operating  in  reliance  on  the 
safe  harbor  will  cease  operations. 

2.  This  form  shall  be  filed  in  triplicate  with 
the  Commission.  One  copy  shall  be  manually 
signed;  the  other  copies  may  have  fecsimile 
or  typed  signatiues. 

3.  Under  Item  1,  insert  name  under  which 
the  investment  advisory  program  is  marketed 
to  clients.  If  no  such  name  is  used,  insert  a 
name  used  to  identify  the  program  in  internal 
docimients  (e.g.  contracts)  or  any  other  name 
that  would  clearly  identify  the  program. 

4.  The  principal  sponsor  of  an  investment 
advisory  program  shall  file  this  form 
promptly  after  becoming  principal  sponsor  of 
the  program.  In  the  event  that  the  previously 
submitted  form  becomes  inaccurate,  the 
principal  sponsor  shall  amend  the  form  by 
submitting  an  amended  form,  completed  in 
its  entirety,  with  the  appropriate  box  checked 
at  the  top  of  the  form.  If  a  previous  principal 
sponsor  of  the  program  had  filed  a  Form  N- 
3a4,  the  new  principal  sponsor  shall  submit 
an  amended  form,  completed  in  its  entirety 
including  the  information  requested  in  Item 
6. 

5.  If  the  principal  sponsor  no  longer 
intends  to  operate  the  program  in  reliance  on 
rule  3a-4,  or  the  program  is  ceasing 
operations,  the  principal  sponsor  shall 
withdraw  its  notification  on  Form  N-3a4  by 
submitting  another  form,  completed  in  its 
entirety  including  the  information  required 
in  Item  7,  and  checking  the  appropriate  box 
at  the  top  of  the  form. 

[FR  Doc.  95-18891  Filed  8-1-95;  8:45  am] 
BIUMQ  CODE  M10-01-P 


Wednesday 
August  2,  1995 


Part  IV 

Environmental 
Protection  Agency 

40  CFR  Part  136 

Guidelines  Establishing  Test  Procedures 
for  the  Analysis  of  Pollutants; 
Chlorinated  Pesticides  and  PCBs  by  Disk 
Extraction;  Final  Rule 


39586 


Federal  Regirter  /  Vol.  60.  No.  148  /  Wednesday.  August  2.  1995  /  Rules  and  RegulaUons 


ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Part  136 
Fn-«267-2] 

QukMlnM  Establishing  Test 
Proosduras  for  the  Analysis  of 
PoHulMits:  ChlorinatKl  PsstiddM  and 
PCBs  by  Disk  Extraction 

AQBICY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  to  the 
Guidelines  Establishing  Test  Procedures 
approves  the  use  of  an  additional 
procedure  for  the  determination  of 
chlorinated  pesticides  and 
polychlorinated  biphenyls  (PCBs)  in 
wastewater  by  adding  appropriate 
citations  to  Tables  IC  and  ID  and  by 
amending  the  incorporation  by 
reference  section  of  the  regulation 
accordingly.  The  method  differs  fron^, 
other  approved  methods  in  that  it 
incorporates  a  disk  of  octadecyl-bonded 
silica  eiuneshed  in  a  matrix  of  inert 
polytetrafluoroethylene  (PTFE)  fibrils 
for  extraction  of  the  analytes.  The 
precision  and  recovery  for  the 
chlorinated  pesticides  and  PCBs  using 
this  technique  are  not  substantially 
difflnent  from  those  obtained  using  the 
liquid-liquid  extraction  technique 
already  approved.  Use  of  approved 
anal)^cal  techniques  is  required 
whenever  the  waste  constituent 
specified  is  required  to  be  measured  for: 
an  NPDES  permit  application;  discharge 
monitoring  reports;  state  certification; 
and  other  requests  from  the  permitting 
authority  for  quantitative  or  qualitative 
effluent  data.  Use  of  approved  test 
procediu^s  is  also  required  for  the 
expression  of  pollutant  amounts, 
characteristics,  or  properties  in  effluent 
limitations  guidelines  and  standards  of 
performance  and  pretreatment 
standards,  unless  otherwise  specifically 
noted  or  defined. 

DATES:  This  rule  shall  be  effective  on 
September  1, 1995.  In  accordance  with 
40  CFR  23.2  (45  FR  26048),  these 
amendments  to  the  regulation  shall  be 
considered  issued  for  purposes  of 
judicial  review  at  1  p.m.  eastern  time, 
August  16, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulation  is  approved  by  the  Office  of 
the  Federal  Register  as  of  September  1, 
1995. 

Under  section  509(b)(1)  of  the  Clean 
Water  Act,  judicial  review  of  these 
amendments  can  be  obtained  only  by 
filing  a  petition  for  review  in  the  United 


States  Court  of  Appeals  within  120  days 
after  they  are  considered  issued  for 
purposes  of  judicial  review.  Under 
section  509(b)(2)  of  the  Clean  Water  Act, 
these  amendments  may  not  be 
challenged  later  in  dvil  or  criminal 
proceedings  brought  by  EPA  to  enforce 
these  requirements. 

FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
James  E.  Longbottom,  Environmental 
Monitoring  Systems  Laboratory,  Office 
of  Research  and  Development,  U.S. 
Environmental  Protection  Agency, 
Cincinnati,  Ohio  45268.  Telephone 
niunber  (513)  569-7308. 

SUPPLEMENTARY  INFORMATKM: 

L  Authority 

This  regulation  is  promulgated  under 
authority  of  sections  301,  304(h)  and 
501(a)  of  the  Clean  Water  Act,  33  U.S.C 
1251  et  seq.  (the  Federal  Water 
Pollution  Control  Act  Amendments  of 
1972  as  amended)  (the  "Act").  Section 
301  of  the  Act  prohibits  the  discharge  of 
any  pollutant  into  navigable  waters 
unless  the  discharge  comphes  with  a 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit, 
issued  under  section  402.  Section  304(h) 
of  the  Act  requires  the  Administrator  of 
the  EPA  to  "promulgate  guidelines 
establishing  test  procedures  for  the 
analysis  of  pollutants  that  shall  include 
the  factors  which  must  be  provided  in 
any  certification  pursuant  to  section  401 
of  this  Act  or  permit  application 
pursuant  to  section  402  of  this  Act". 
Section  501(a)  of  the  Act  authorizes  the 
Administrator  to  "prescribe  such 
regulations  as  are  necessary  to  carry  out 
his  functions  under  this  Act". 

n.  Regulatory  Background 

The  CWA  estabhshes  two  principal 
bases  for  effluent  limitations.  First, 
existing  discharges  are  required  to  meet 
technology-based  effluent  limitations. 
New  source  discharges  must  meet  new 
soiuce  performance  standards  based  on 
the  best  available  demonstrated  control 
technology.  Second,  where  necessary, 
additional  requirements  are  imposed  to 
assume  attainment  and  maintenance  of 
water  quality  standards  established  by 
the  States  under  Section  303  of  the 
CWA.  In  establishing  or  reviewing 
NPDES  permit  limits.  EPA  must  ensure 
that  permitted  discharges  will  not  cause 
or  contribute  to  a  violation  of  water 
quahty  standards,  including  designated 
water  uses. 

For  use  in  permit  applications, 
discharge  monitoring  reports,  and  state 
certification  and  to  ensiue  compliance 
with  effluent  limitations,  standards  of 
performance,  and  pretreatment 
standards,  EPA  has  promulgated 


regulations  providing  nationally- 
approved  testing  procedures  at  40  CFR 
Part  136.  Test  procedures  have 
previously  been  approved  for  262 
different  parameters.  Those  procedures 
apply  to  the  analysis  of  inorganic 
(metal,  non-metal,  mineral)  and  organic 
chemical,  radiological,  bacteriological, 
nutrient,  demand,  residue,  and  physical 
parameters. 

Additionally,  some  particxilar 
Industries  may  discharge  pollutants  for 
which  test  procediues  have  not  been 
proposed  and  approved  imder  40  CFR 
Part  136.  Under  40  CFR  Part  122.41 
permit  writers  may  impose  monitoring 
requirements  and  establish  test  methods 
for  pollutants  for  which  no  approved 
Part  136  method  exists.  40  CFR  122.41(j) 
(4).  EPA  may  also  approve  additional 
test  procedures  when  establishing 
industry-wide  technology-based  effluent 
limitations  guidelines  and  standards  as 
described  at  40  CFR  401.13. 

The  procediu«s  for  approval  of 
alternate  test  procedures  (ATPs)  are 
described  at  40  CFR  136.4  and  136.5. 
Under  these  procedures  the 
Administrator  may  approve  alternate 
test  procediues  for  nationwide  use 
which  are  developed  and  proposed  by 
any  person.  40  CFR  136.4  (a). 
Dischargers  seeking  to  use  such 
alternate  test  procedures  on  a  limited 
basis  (e.g.,  for  their  own  discharge), 
must  apply  to  the  State  or  Regional  EPA 
permitting  office  in  which  the  discharge 
occurs  approval  imder  136.4  (d).  As 
specified  below,  today's  rule  approves 
an  optional  nationwide  alternate 
procedure  for  determination  of 
chlorinated  pesticides  and  PCBs  in 
wastewater  test  samples. 

m.  The  Disk  Extraction  Test  Procedure 

The  3M  Corporation,  in  accordance 
with  the  regulations  published  at  40 
CFR  section  136.5,  applied  for 
nationwide  approval  of  their 
"Organochlorine  Pesticides  and  PCBs  in 
Wastewater  Using  Empore  Disk".  3M 
subsequently  presented  data  to  meet  the 
method  comparability  criteria  set  forth 
in  the  EPA  "Protocol  for  Approval  of 
Alternate  Test  Procediues  for  Inorganic 
and  Organic  Analytes  in  National 
Pollutant  Discharge  Elimination  System 
Monitoring",  July  12, 1993. 

Extraction  and  concentration  are 
preparation  steps  that  are  required  prior 
to  the  determination  of  many  organic 
analytes  that  are  found  in  wastewater. 
The  disk  extraction  procediu«  is 
proposed  as  an  alternate  to  the  presently 
approved  Uquid-liquid  extraction 
procedure. 
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A.  Scope  of  the  Procedure 

Method  3M  0222  is  designed  as  an 
alternate  test  procedure  for  currently 
approved  EPA  Method  608.  The 
E^pore'TM  disk  is  used  in  place  of 
liquid-liquid  extraction.  This  method  is 
being  promulgated  as  an  alternative 
procedure  for  the  determination  of 
nineteen  specified  organochlorine 
pesticides  and  seven  PCBs  listed  below: 
Aldrin 
alpha-BHC  ' 
beta-BHC 
Chlordane 
delUi-BHC 
Dieldrin 
Endostilfan  I 
Endosulfan  II 
Endosulfan  sulfate 
Endrin 

Endrin  aldehyde 
gamma-BHC  PCB-1254 
Heptachlor 
Heptachlor  epoxide 
Methoxychlor 
Toxaphene 
4,4'-DDD 
4,4'-DDE 
4,4'-DDT 
PCB-1016 
PCB-1221 
PCB-1232 
PCB-1242 
PCB-1248 
PCB-1254 
PCB-1260 

The  parameters  listed  in  the  table  can 
be  determined  by  gas  chromatography 
using  Method  3M  0222.  When  the 
method  is  used  to  analyze  unfamiliar 
samples  for  any  or  all  of  the  compounds 
listed,  compound  identifications  should 
be  supported  by  at  least  one  additional 
qualitative  technique.  The  method 
describes  analytical  conditions  for  a 
second  gas  chromatographic  colunm 
that  can  be  used  to  confhm 
measiuements  made  with  the  primary 
column. 

B.  Summary  of  the  Methods 

A  measured  volume  of  sample, 
approximately  1-L.  is  extracted  using  a 
90  mm  Empore^M  disk.  The  disk  is 
eluted  with  acetone  followed  by 
methylene  chloride.  The  eluant  is  dried 
by  pouring  through  anhydrous  sodium 
sulfate  and  exchanged  to  hexane  during 
concentration  to  a  volume  of  10-mL  or 
less.  The  eluant  is  separated  by  gas 
chromatography  and  the  analytes  are 
then  measiu«d  with  an  electron  capture 
detector. 

The  method  provides  a  Florisil 
coliunn  cleanup  procedure  and  an 
elemental  sulfur  removal  procediue 
using  activated  copper  powder  to  aid  in 
the  ehmination  of  interferences  that 
may  be  encountered. 


C.  Technical  Justification  for  Approved 
Procedure 

The  approval  of  this  procedure  is 
based  on  Agency  review  of  the 
supporting  information  and  data 
submitted  by  the  applicant,  3M 
Corporation.  EPA  is  approving  the 
method  based  on  the  method 
description  in  EPA's  Environmental 
Monitoring  Management  Council 
format,  comparative  analyses  using  the 
proposed  and  approved  procedures,  and 
EPA's  technical  and  statistical  reviews 
of  each  data  package. 

3M  Corporation  provided  test  data 
comparing  the  proposed  procediue  with 
appropriate  approved  procedure.  The 
results  from  the  proposed  edternate 
method  were  compared  to  the  approved 
EPA  Method  using  liquid-liquid 
extraction/gas  chromatography 
procedures.  EPA  statisticians  and 
chemists  conducted  independent 
reviews  of  the  data.  The  recovery  and 
precision  of  all  the  submitted  data  for 
both  the  approved  and  proposed 
methods  were  also  compared  to  the 
recovery  and  precision  acceptance 
criteria  derived  for  EPA  Method  608 
from  Performance  Evaluation  Studies 
WP  18  and  23. 

"Hie  Agency  has  judged  the  currently 
approved  Method  608  method  to  be 
acceptable  in  the  evaluation  of  the 
proposed  procedure.  EPA's 
Environmental  Monitoring  Systems 
Laboratory  in  Cincinnati,  Ohio  (EMSL- 
Cincinnati)  thoroughly  reviewed  and 
evaluated  the  supporting  data  submitted 
by  the  3M  Corporation.  The 
comparability  reviews  indicated  that  the 
analyses  afforded  comparable  recovery 
and  precision  in  the  reconunended 
concentration  ranges  for  the  Usted 
organochlorine  pesticides  and  PCBs. 
EPA  proposed  approval  of  the 
Empore''^  disk  procedure  and  sought 
pubUc  comment  on  the  suitability  of 
this  method  as  an  alternate  procedure 
for  use  in  the  determination  of  the 
parameters  listed  in  59  FR  65878 
(December  21, 1994).  The  administrative 
record  is  on  file  at  EMSL-Cincinnati,  26 
W.  Martin  Luther  King  Dr.,  Cincinnati, 
Ohio  45268.  The  record  is  available  for 
pubUc  inspection.  The  approved 
procedure  is  also  available  from  3M 
Corporation,  3M  Center  Building  220- 
9E-10,  St.  Paul,  MN  55144-1000. 

Based  on  EMSL-Cincinnati's  review, 
and  pursuant  to  40  CFR  Section  136.5, 
EPA  has  approved  the  3M  Corporation's 
"Organochlorine  Pesticides  and  PCBs  in 
Wastewater  Using  Empore^M  Disk" 
method  as  an  acceptable  alternative 
procedure  for  nationwide  use. 
Specifically,  the  method  exhibits 
sufficient  precision  and  recovery  to 


establish  (1)  its  acceptabiUty  under  Part 
136  and  (2)  its  comparability  to  the 
approved  procedure  for  analysis  of  the 
specified  organochlorine  pesticides  and 
PCBs.  As  an  approved  alternate  test 
procedure,  this  procedure  is  acceptable 
for  use  by  any  person  required  to  test  for 
these  parameters. 

IV.  Public  Comments  and  Response  to 
Most  Significant  Comments 

The  Agency  requested  comments  on 
the  proposal  to  approve  the  3M  method 
for  pesticides  and  PCB's.  Comments 
were  received  fit>m  5  individuals/ 
organizations.  All  commenters  favored 
approval  of  disk  extraction  as  an 
acceptable  alternate  procedure  (ATP). 
The  most  significant  comments  were  as 
follows: 

Comment:  Other  companies  produce 
extraction  disks  on  inert  surfaces,  so  all 
references  in  the  method  to  the  disk  in 
the  3M  method  should  be  generic  in 
nature  so  that  other  commercial 
products  can  be  used  by  the  analyst 
Commenter  supports  feasibility  of 
generic  approach  by  noting  the  method 
includes  initial  quaUty  control 
demonstrations  that  can  demonstrate 
apphcability  of  the  alternative  vender's 
product,  and  that  EPA  used  general 
product  description  language  in  the 
comparable  method  approved  in  40  CFR 
141  for  drinking  water  analyses. 

Response:  EPA's  limited  resources  are 
not  sufficient  to  fully  evaluate  all  new 
technologies  that  may  be  appUcable  to 
monitoring  programs  under  the  Clean 
Water  Act.  "The  nationwide  alternate  test 
procedure  (ATP)  program  was 
established  40  CFR  Part  136.4  to  allow 
developers  of  new  commercial 
instruments,  product  or  supplies  to 
demonstrate  the  efficacy  of  the 
measurement  technologj'  to  measure 
pollutant  concentration  levels.  The  ATP 
program  is  expensive  for  the  appUcant 
as  applicability  to  a  broad  variety  of 
wastewaters  must  be  demonstrated.  The 
Agency  does  not  require  this  applicant 
to  demonstrate  that  the  extraction 
technology  can  be  made  to  work  using 
competitor's  products.  The  use  of  a 
competitive  product  in  this  method 
would  require  additional  method 
development  to  optimize  solvents,  flow 
rates,  and  other  features  of  the  method. 
After  these  procedures  have  been 
standardized,  a  suitable  demonstration 
of  apphcability  is  required.  Because  of 
the  diverse  nature  of  wastewaters  under 
this  regulation,  a  general  statement  of 
apphcability  could  be  made  only  if  a 
number  of  different  wastewaters  are 
tested.  Limited  use  approval  could  be 
obtained  on  a  case-by-case  basis  by 
demonstrating  apphcability  to  an 
individual  discharger's  wastestream. 
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The  quality  control  tests  in  the  3M 
method  referenced  by  the  commenter 
are  performed  using  reagent  water  and 
will  not  demonstrate  applicability  to 
wastewater.  The  Agency  actions  in  Part 
141  were  based  on  research  on  drinking 
water  with  commercial  products  from 
multiple  suppliers.  Since  drinking 
waters  do  not  contain  the  high  organic 
loads  and  suspended  solids  that 
challenge  the  soUd-phase  extraction 
procedures,  it  is  easier  to  establish 
general  applicability  to  the  matrix. 

Comment:  Commenter  has  tried  these 
disks  and  has  encoimtered  some 
problems  with  plugging  and  finds  no 
mention  of  what  to  do  when  this 
happens.  Suggests  method  be  Umited  to 
samples  with  less  than  2-5%  soUds. 

Response:  In  the  comparison  study 
perfonned  by  3M,  both  the  approved 
EPA  Method  608  and  the  alternate  3M 
method  produced  lower  results  for 
wastewaters  with  very  high  suspended 
solids  and  the  3M  method  contains  an 
appropriate  caution  in  this  regard.  A 
sample  with  2-5%  sohds  is  generally 
classified  as  a  sludge  and  is  beyond  the 
scope  of  this  rulemaking. 

Comment:  Commenter  provided  a 
series  of  questions  for  EPA  to  use  in  its 
evalation  of  the  3M  method.  The 
questions  addressed  technical 
specifications  for  the  inert  and  active 
components  of  the  disk,  and  possible 
hmitations  of  the  method  caused  by 
absorptive  capacity,  selective  absorption 
or  sample  pH. 

Response:  The  applicant  voluntarily 
provided  EPA  with  detailed  responses 
to  each  of  the  questions,  although  much 
of  this  information  would  normally  be 
treated  by  EPA  as  confidential  business 
information.  The  applicant's  response 
has  been  incorporated  into  the 
administrative  record  for  this 
rulemaking.  Alternate  test  procedures 
are  evaluated  primarily  on  the  basis  of 
method  performance  characteristics 
including  accuracy,  precision,  and 
sensitivity  data  quality.        . 

V.  Regulatory  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866,  EPA 
must  judge  whether  a  regulation  is 
"major"  and,  therefore,  requires  a 


regulatory  impact  analysis.  EPA  has 
determined  that  this  regulation  is  not 
major  as  it  will  not  result  in  an  effect  on 
the  economy  of  $100  miUion  or  more,  a 
significant  increase  in  cost  or  prices,  or 
any  of  the  effects  described  in  the 
Executive  Order.  This  final  rule  would 
simply  specify  an  alternative  analytical 

{)rocedure  which  may  be  used  by 
aboratories  in  measuring 
concentrations  of  organochlorine 
pesticides  and  PCBs  using  EPA  Method 
608  and,  therefore,  would  have  no 
adverse  economic  impacts.  This  rule  is 
not  considered  significant  under  the 
Executive  Order. 

B.  Regulatory  Flexibility  Act 

This  amendment  is  consistent  with 
the  objectives  of  the  Regulatory 
Flexibility  Act  {5  U.S.C.  602  et  seq.) 
because  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  procediue 
included  in  this  final  nUe  woiild  give  all 
laboratories  the  flexibility  to  use  this 
alternate  procedure  or  not  to  use  it. 

C.  Paperwork  Reduction  Act 

This  rule  contains  no  requests  for 
information  activities  and,  therefore,  no 
information  collection  request  (ICR)  was 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  in 
compliance  with  the  Paperwork 
Reduction  Act,  (44  U.S.C.  3501  et  seq.). 

D.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  written  statement  to 
accompany  rules  where  the  estimated 
costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector 
will  be  §  100  million  or  more  in  any  one 
year.  Under  Section  205,  EPA  must 
select  the  most  cost-effective  and  least 
bindensome  alternative  that  achieves 
the  objective  of  such  a  rule  and  that  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  and  imiquely  affected  by 
the  rule. 

EPA  estimates  that  the  costs  to  State, 
local  or  tribal  governments,  or  the 


private  sector,  from  this  rule  will  be  far 
less  than  §  100  milUon.  This  rule  should 
have  minimal  impact,  if  any,  on  the 
existing  regulatory  bvirden  imposed  on 
NPDES  permittees  required  to  monitor 
for  regulated  pollutants  because  the  rule 
would  merely  make  additional  options 
available  to  the  laboratory  analyst 
conducting  an  existing  approved  test     • 
method.  EPA  has  determined  that  an 
unfunded  mandates  statement  therefore 
is  xmnecessary.  Similarly,  the  method 
approved  today  does  not  establish  any 
regulatory  requirements  that  might 
significantly  or  imiquely  affect  small , 
governments. 

List  of  Subjects  in  40  CFR  Part  136 

Environmental  protection. 
Incorporation  by  reference.  Water 
pollution  control. 

Dated:  July  25, 1995. 
Carol  M.  Browner, 
Administrator. 

In  consideration  of  the  preceding, 
EPA  amends  part  136  of  title  40  Chapter 
I  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  136— AMENDED 

1.  The  authority  citation  for  40  CFR 
part  136  continues  to  read  as  follows: 

Authority:  Sees.  301,  304(h),  307,  and 
501(a)  Public  Law  95-217,  Stat.  1566.  ef  seq. 
(33  U.S.C.  1251  et  seq.)(the  Federal  Water 
Pollution  Control  Act  Amendments  of  1972 
as  amended  by  the  Clean  Water  Act  of  1977). 

2.  Section  136.3  is  amended  as 
follows: 

a.  In  Table  IC  of  paragraph  (a)  by 
revising  entries  76.  PCB-1016,  77.  PCB- 
1221,  78.  PCB-1232,  79.  PCB-1242,  80. 
PCB-1248.  81.  PCB-1254,  82.  PCB- 
1260;  and  by  adding  footnote  8. 

b.  In  Table  ID  of  paragraph  (a)  by 
revising  entries  1.  Aldrin,  8.  a-BHC,  9. 
P-BHC.  10.  5-BHC,  11.  -^BHC  (Lindane), 
15.  Chlordane.  18.  4,4'-DDD,  19.  4,4'-  . 
DDE,  20.  4,4'-DDT,  28.  Dieldrin,  32. 
Endosulfan  I,  33.  Endosulfan  II,  34. 
Endosulfan  sulfate,  35.  Endrin  36. 
Endrin  aldehyde,  40.  Heptachlor,  41. 
Heptachlor  epoxide,  46.  Methoxychlor, 
and  69.  Toxaphene;  and  by  adding 
footnote  8. 

§  1 36.3    Identification  of  test  procedures, 
(a)*  *  • 


Table  IC— List  of  Approved  Test  Procedures  for  Non-Pesticide  Organic  Compounds 


Parameter ' 


EPA  method  number  ^  7 


GC 


GC/MS 


HPLC 


Standard  methods 
18th  ed. 


ASTM 


Other 


76.  PCB-1016  608 

77.  PCB-1221  608 

78.  PCB-1232  608 


625     6410  B 

625     6410  B 

625     6410  B 


Note  3,  p.  43;  note  8. 
Note  3,  p.  43;  note  8. 
Note  3,  p.  43;  note  8. 
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Table  IC— Ust  of  Approved  Test  Procedures  for  Non-Pesticide  Organic  Compounds— Continued 


Parameter^ 


EPA  method  number^' 


GC 


QC/MS 


HPLC 


Starxlard  methods 
18th  ed. 


ASTM 


Other 


79.  PCB-1242 

80.  PCB-1248 

81.  PCB-1254 

82.  PCB-1260 


608 
608 
608 
608 


625  6410  B 

625  

625  6410  B 

625 6410  B,  6630  B 


Note  3,  p.  43;  note  8. 
Note  3,  p.  43;  note  8. 
Note  3.  p.  43;  note  8. 
Note  3,  p.  43;  note  8. 


Table  ICNotM 

^  All  paranwters  are  expressed  In  micrograms  per  liter  {i>jglL). 

J^J^  I?c  ^^^ ^^"^l^L^^-  ^^'  ""^^  ^^  ^^5,  are  given  at  appendix  A,  Test  Procedures  for  Analysis  of  Organic  PoHutants," 
of  this  part  136.  The  standardized  test  procedure  to  be  used  to  detemiine  the  method  detection  Kmit  (MDL)  for  these  test  proc^es  is  aiven  at 
appeniiB,  "Definition  and  Procedure  for  the  Detemiinatior.  of  the  Method  Detection  Umr  of  this  part  1 36  i.-vA,~u,t«  »  a>vBn  « 

'"Methods  for  Benzidine:  Chlorinated  Organic  Compounds,  Pentachlorophenol  and  Pesticides  in  Water  and  Wastewater."  U.S.  Environmental 
Protection  Agency,  September,  1978. 
I     *  • 

e^o^f?]!  ^S?^i?f*I!?!fL?^,£'**'*''  of^^T*.*™"**™**^  ^  *^''  ^''*y  to  generate  acceptable  precision  and  accuracy  with  Methods  601- 
V1l^\^^'  ^^^J^  ^^^  (See  appendix  A  of  the  part  136)  in  accordance  with  procedures  each  in  section  8.2  of  each  of  these  Methods 
.  ^^^^fS^v^'J^  laboratory,  on  and  onijana  basis  must  spil^e  and  analyze  10%  (5%  for  Methods  624  and  625  and  100%  for  Methods  1624 
land  162S)  of  ail  samples  to  monitor  and  evaluate  laboratory  data  quality  in  accordance  with  sections  8.3  and  8.4  of  these  Methods  When  the 
recovery  of  any  parameter  falls  outside  the  warning  limits,  the  analytical  results  for  that  parameter  in  the  unspil<ed  sample  are  susoect  and  can- 
not t>e  reported  to  derrxxistrate  regulatory  compliance.  r  t  ^ 
8  "Organochlorine  Pesticides  and  PCBs  in  Wastewater  Using  Empore  TM  Disk",  3M  Corporation  Revised  l0/28«4. 

Table  ID.— List  of  Approved  Test  Procedures  for  Pesticides  ' 


Parameter  tig/L 


Method 


EPA  2  7 


Standard  mettv 
ods  18th  ed. 


ASTM 


Other 


I.  Aldrin GC 

GC/MS 

•  •  • 

a  a-BHC  GC 

GC/MS 

9.  P-BHC GC 

GC/MS 

10.  6-BHC GC 

GC/MS 

II.  X-BHC  (Undane)  GC 

GC/MS 

•  •       -  • 
15.  Chlordane GC 

GC/MS 

•  •  . 

18.  4.4'-DDD GC 

GC/MS 

19.  4,4'-0DE GC 

GC/MS 

20.  4,4'-0DT GC 

GC/MS 

•  *  * 
28.  Dieldrin „ „.    GC 

GC/MS 

•  *  • 

32.  Endosulfan  I  GC 

GC/MS 

33.  Endosulfan  II  GC 

GC/MS 

34.  Endosulfan  Sulfate GC 

GC/MS 

35.  Endrin GC 


608    6630B&C 
625    6410  B   . 


608 
8  625 

608 
»625 

608 
*625 

608 


6630B&C 
6410  B 
6630C 
6410  B 
6630C 
6410  B 
6630B&C 


625    6410  B 


608  6630B&C 
625  6410  B 


608  6630B&C 

625  6410  B 

608  6630B&C 

625  6410  B 

608  6630B&C 

625  6410  B 


608  6630B&C 
625  6410  B 


608  6630B&C 

S625  6410  B 

608  6630B&C 

S625  6410  B 

608  6630C 

625  6410  B 

608  6630B&C 


D3086-^         Note  3,  p.  7;  note  4,  p.  30; 
note  8. 


D3086-90  Note  3,  p.  7;  note  8. 

D308&-90  Note  8. 

D3086-90  Note  8. 

D3086-90  r^ote  3.  p.  7;  note  4,  p.  30; 
notes. 

•  * 

D3086-90  Note  3.  p.  7;  note  8. 


D308&-90         Note  3,  p.  7;  note  4.  p.  30; 
note  8. 

D3086-90         Note  3.  p.  7;  note  4,  p.  30; 
note  8. 

D3086-90         Note  3.  p.  7;  note  4,  p.  30; 
note  8. 


Note  3.  p.  7;  note  4,  p.  30; 
note  8. 


D3086-90         Note  3,  p.  7;  note  8. 

D3086-90        Note  3,  p.  7;  note  8. 

Notes. 

D3086-90         Note  3.  p.  7;  note  4.  p.  30; 
notes. 
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Table  ID.— Ust  of  approved  Test  Procedures  for  Pesticides  i— Continued 

Parameter  iigA.  Method  EPA^'        ^SIwlS^         ^^™  ^^^^ 

QC/MS  ^625    6410  B 

36.  Endrin  aldehyde  GC  608  Note  8. 

GC/MS  625 

•  •*•••• 

40.  Heptochlor  .„ GC  608    6630  B  &  C  D3086-90         Note  3.  p.  7;  note  4.  p.  30; 

notes. 
GC/MS  625    6410  B 

41.  Heplachlor  epoxide  GC  608    6630  B&C  D3086-90         Note  3,  p.  7;  note  4.  p.  30; 

note  6,  p.  S73;  note  8. 
GC/MS  625    6410  B 

•  '  ••  •  •  •  • 

46.  Methoxychlor GC  6630  B&C  D3086-90        Note  3,  p.  7;  note  4,  p.  30; 

notes. 

•  •••••• 

69.  Toxaphene  GC  608    6630  B&C  D3086-90         Note  3.  p.  7;  note  4.  p.  30; 

notes. 
GC/MS  625    6410  B 

Table  ID  Notes: 

^  Pesticides  are  listed  in  this  taUe  t>y  common  name  for  the  convenience  of  the  reader.  Additional  pesticides  may  be  found  under  Table  1C. 
where  entries  are  listed  by  chemical  name.  ^ 

2  The  full  text  of  Methods  608  and  625  are  given  at  Appendix  A.  Test  Procedures  for  Analysis  of  Organic  Poilutants",  of  this  Part  136.  The 
standardized  test  procedure  to  be  used  to  detenmine  the  method  detection  limit  (MDL)  for  these  test  procedures  is  given  at  Appendix  B.  "Defini- 
tion and  Procedure  for  the  Detemtination  of  the  Method  Detection  LimiT,  of  this  Part  136. 

3''K4ethods  for  Benzidine,  Chlorinated  Ormnic  Compounds,  Pentachlorophenol  and  Pesticides  in  Water  and  Wastewater,  U.  S.  Environmental 
Protection  Agency,  September,  1978.  This  EPA  publication  includes  thin-layer  chromatography  (TLC)  methods. 

♦"Methods  for  Analysis  of  Organic  Substances  in  Water  and  Fluvial  Sediments",  Techniques  of  Water-Resources  Investigations  of  the  U.S. 
Geological  Survey,  Book  5,  Chapter  A3  (1987). 

sThe  method  may  be  extended  to  include  a-BHC,  1T15-BHC,  endosulfan  I,  endosuKan  II,  and  endrin.  However,  when  they  are  known  to  exist 
in  the  sample.  Method  608  is  the  prefered  method. 

e"SelectBd  Analytical  Methods  Approved  and  Cited  by  the  United  Stetes  Environmental  Protection  Agency".  Supplement  to  the  Fifteenth  Ecfi- 
tion  of  Standard  Mettwds  for  the  Examination  of  Water  and  Wastewater  (1981). 

7  Each  analyst  nfHJSt  make  an  initial,  one-time,  demonsti^tion  of  their  ability  to  generate  acceptable  precision  and  accuracy  with  Methods  608 
and  625  (See  Appendix  A  of  this  Part  136)  in  accordance  with  procedures  given  in  section  8.2  of  each  of  these  methods.  Additionally,  each  lab- 
oratory, on  an  on-going  basis,  must  spike  and  analyze  10%  of  all  samples  analyzed  with  Method  608  or  5%  of  alt  samples  analyzed  with  Method 
625  to  monitor  and  evaluate  laboratory  data  quality  in  accordance  with  Sections  8.3  and  8.4  of  these  methods.  When  the  recovery  of  any  param- 
eter falls  outskle  the  warning  limits,  the  analytical  results  for  that  parameter  in  the  unspiked  sample  are  suspect  and  cannot  be  reported  to  dem- 
onstrate regulatory  compliance.  These  quality  conto-ol  requirements  also  apply  to  the  Standard  Methods,  ASTM  Mettvxls,  and  other  Methods 
cited. 

8"Organochtorine  Pesticides  and  PCBs  in  Wastewater  Using  Empore™  Disk",  3M  Corporation,  Revised  10/28/94. 


3.  In  136.3(b)  the  list  entitled 
"References,  Sources,  Costs,  and  Table 
Citations"  is  amended  by  adding 
paragraph  (33)  to  read  as  follows: 

§  1 36.3    Identiflcation  of  test  procedures. 

•        *        *        •        • 


(b)»  *  * 

References,  Sources,  Costs,  and  Table 
citations: 

***** 

(33)  "Organochlorine  Pesticides  and 
PCBs  in  Wastewater  Using  Empore  ""^ 
Disk"  Test  Method  3M  0222,  Revised 


10/28/94.  3M  Corporation,  3M  Center 
Bxiilding  22D-9E-10,  St.  Paul,  MN 
55144-1000.  Method  available  from  3M 
Oirporation.  Table  IC,  Note  8  and  Table 
ID,  Note  8. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  270 

[RatMM  Nos.  IC-21259;  International 
Series  Ratoase  No.  831 ;  File  No.  S7-23- 
95] 

RiN3235^E98 

Custody  of  Investment  Company 
Assats  Outside  ttie  United  States 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule  amendments  and 

request  for  comment. 

SUMMARY:  The  Commission  is  proposing 
amendments  to  the  rule  tmder  the 
Investment  Company  Act  of  1940  that 
governs  the  custody  of  investment 
company  assets  outside  the  United 
States.  The  amendments  would  revise 
the  findings  that  currently  must  be 
made  in  establishing  foreign  custody 
arrangements  to  focus  exclusively  on 
the  safekeeping  of  investment  company 
assets.  In  addition,  the  amendments 
would  provide  investment  companies 
with  greater  flexibihty  to  address 
foreign  custody  arrangements  by 
permitting  a  company's  board  of 
directors  to  delegate  its  responsibilities 
imder  the  rule  to  evaluate  (hese 
arrangements.  The  amendments  also 
would  expand  the  class  of  foreign  banks 
and  securities  depositories  that  could 
serve  as  investment  company 
custodians.  The  proposed  amendments 
are  intended  to  facilitate  the  use  of 
foreign  custody  arrangements, 
consistent  with  the  safekeeping  of 
investment  company  assets. 
DATES:  Comments  must  be  received  on 
or  before  October  6, 1995. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Seciuities  and  Exchange 
Conunission,  450  Fifth  Street,  N.W., 
Stop  6-9,  Washington,  D.C.  20549.  All 
comment  letters  should  refer  to  File  No. 
S7-23-95.  All  comments  received  will 
be  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room,  450  Fifth  Street.  NW.. 
Washington,  DC  20549. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  R.  iCrentzman,  Assistant  Chief, 
or  Kenneth  J.  Berman,  Assistant 
Director,  (202)  942-0690,  Office  of 
Regulatory  Policy,  Division  of 
Investment  Management,  450  Fifth 
Street,  NW..  Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  today  is  requesting  pubUc 
comment  on  proposed  amendments  to 
rule  17f-5  (17  CFR  270.17f-5)  under  the 


Investment  Company  Act  of  1940  (15 
U.S.C.  80a)  (the  "Act"). 

Table  of  Contenta 

I.  Executive  Summary 
n.  Background 
m.  Discussion 

A.  Standard  for  Evaluating  Foreign 
Custody  Arrangements 

B.  Delegation  of  Board  Responsibilities 

1.  Appropriate  Delegate  for  Foreign 
Custody  Decisions 

2.  Custody  in  Foreign  Coimtries 

a.  Prevailing  Custodial  Risks 

b.  Compulsory  Depositories 

3.  Selecting  Foreign  Custodians 

4.  Foreign  Custody  Contracts 

a.  Proposed  Approach 

b.  Request  for  Comment  on  Specific 
Contract  Provisions 

5.  Monitoring  Custody  Arrangements  and 
Withdrawing  Assets  from  Custodians 

C  Eligible  Foreign  Custodians 

1.  Banks  and  Trust  Companies 

a.  Proposed  Approach 

b.  Other  Alternatives  Considered 

2.  Non-Compulsory  Depositories  and 
Transnational  Systems 

D.  Assets  Maintained  in  Foreign  Custody 

E.  Canadian  and  Other  Foreign  Fimds 

F.  Disclosure  of  Custody  Risks 

G.  Unit  Investment  Trusts 

IV.  Cost/Benefit  Analysis 

V.  Summary  of  Initial  Regulatory  Flexibility 

Analysis 

VI.  Statutory  Authority 

Text  of  Proposed  Rule  Amendments 

I.  Executive  Sununary 

The  Commission  is  proposing 
amendments  to  rule  17f-5  to  facilitate 
the  use  of  foreign  custody  arrangements 
by  registered  management  investment 
companies  ("funds").  Among  other 
things,  the  amendments  would  revise 
the  findings  that  must  be  made  in 
establishing  foreign  custody 
arrangements.  Under  the  current  rule,  a 
fund's  l>oard  of  directors  must  find  that 
the  fund's  arrangements  are  consistent 
with  the  best  interests  of  the  fund  and 
its  shareholders.  This  standard  may  be 
overbroad  since  it  suggests,  for  example, 
that,  in  considering  foreign  custody 
arrangements,  a  fund's  board  needs  to 
assess  factors  other  than  custodial  risks. 
The  amended  rule  would  reqxiire 
findings  that  the  fund's  foreign  custody 
arrangements  will  provide  reasonable 
protection  for  fund  assets.  The  proposed 
"reasonable  protection"  standaixl 
should  facilitate  evaluations  of  foreign 
custody  arrangements  by  focusing 
exclusively  on  safekeeping 
considerations. 

The  amendments  also  would  allow 
fund  directors  to  play  a  more  traditional 
oversight  role  with  respect  to  foreign 
custody  arrangements  than  that  required 
under  the  current  rule.  Under  the 
amendments,  the  board  would  be 
permitted  to  delegate  its  responsibility 


under  the  rule  to  evaluate  foreign 
custody  arrangements  to  the  fund's 
investment  adviser  or  officers  or  a  U.S. 
or  foreign  bank.  The  amended  rule 
would  provide  the  board  with  the 
flexibility  to  assign  difierent  delegates 
responsibility  for  addressing  different 
aspects  of  the  fund's  arrangements.  The 
amended  rule  also  would  provide  for 
general  board  oversight  of  a  delegate's 
actions  by  requiring  the  delegate  to 
provide  the  board  with  periodic  reports 
concerning  the  fund's  arrangements. 
The  board  would  no  longer  be  required 
to  approve  foreign  custody 
arrangements  annually. 

In  addition  to  updating  and  refining 
certain  other  provisions  of  rule  17f-5, 
the  amendments  would  expand  the 
class  of  foreign  banks  and  depositories 
that  could  serve  as  fund  custodians. 
Foreign  banks  would  no  longer  have  to 
meet  specific  capital  requirements  and 
foreign  depositories  would  no  longer 
have  to  operate  the  only  system  for  the 
handling  of  seciuities  in  a  country.  The 
amended  rule  would  require  foreign 
custodians  to  he  subject  to  foreign 
regulation.  In  addition,  in  connection 
with  a  custodian's  selection,  the 
amended  rule  would  require  a  finding 
that  the  custodian  will  provide 
reasonable  protection  for  the  fund's 
assets  based  on  all  relevant  factors, 
including  the  custodian's  financial 
strength.  This  approach  seeks  to  address 
safekeeping  considerations  without 
imposing  capital  and  other  requirements 
that  may  uimecessarily  limit  fund  use  of 
appropriate  foreign  custodians. 

n.  Background 

Over  the  last  ten  years,  the  fund 
industry  has  become  increasingly 
international  in  its  investment 
perspective.  At  the  end  of  1984,  shortly 
after  rule  17f-5  was  adopted,  only  35 
funds  invested  significant  amounts  of 
their  assets  in  foreign  securities.  ■  By  the 
end  of  1994,  the  niunber  of  funds 
participating  in  foreign  markets  had 
increased  almost  twentyfold,  with  over 
650  funds  investing  significant  amounts 
of  their  assets  outside  the  United 
States.2 


■  Investment  Company  Institute,  The  Growth 
Continues  1993  Perspective  on  Mutual  Fund 
Activity  7  (Sununer  1993);  Lipper  Analytical 
Services.  Inc.  ("Upper").  Year  Over  Year 
Comparison  of  Growth  by  Objective  of  Closed-End 
Funds  (1980-1990)  (prepared  for  the  Commission). 

'  Investment  Company  Institute,  Trends  in 
Mutual  Fund  Activity  (Dec  1994)  (IQ  News  No. 
ICI-65-05);  Lipper.  Closed-End  Fund  Performance 
Analysis  Service  (Jan.  31. 1995)  (as  supplemented 
by  the  Commission  staff  to  reflect  closed-end  funds 
that  liquidated  or  converted  to  open-end  status 
during  the  ten-year  period  ending  December  31, 
1994).  Based  on  Conunission  filings,  the  Division  of 
Investment  Managements  estimates  that  over  2,200 


The  availability  of  custodial 
arrangements  in  foreign  markets  where 
a  fund  invests  is  important.  Maintaining 
sectirities  outside  of  their  primary 
market  can  add  significant  costs  to 
investing  in  that  market  and  may 
preclude  foreign  investment.^ 

Section  17(tf  of  the  Act  and  the  rules 
thereimder  govern  the  safekeeping  of 
fund  assets.*  The  legislative  history  and 
requirements  of  section  17(f)  indicate 
that  Congress  intended  fund  assets  to  be 
kept  by  financially  secure  entities  that 
have  sufficient  safeguards  against 
misappropriation.'  Under  section  17(f), 
only  U.S.  banks  and  their  foreign 
branches,  members  of  a  U.S.  securities 
exchange,  funds  themselves,  and  U.S. 
securities  depositories  may  serve  as 
fund  custodians.^  Before  rule  17f-5  was 
adopted,  therefore,  funds  seeking  to 
maintain  their  assets  outside  the  United 
States  could  use  only  foreign  branches 
of  U.S.  banks  as  foreign  custodians.^ 


fund  portfolios  maintained  some  of  their  assets  In 
fbreign  custody  arrangements  during  the  past  year. 

^  Moving  securities  away  bom  their  primary 
market  may  entail  additional  costs  in  connection 
with  hiring  a  servicing  agent  in  the  primary  locality 
to  collect  and  disseminate  information  with  respect 
to  the  securities,  transferring  the  securities  to  an 
eligible  custodian  and  procuring  insurance  for 
possible  loss  in  transit,  and  exchanging  coupons  for 
interest  or  dividends  or  for  new  shares  in 
cormection  with  a  rights  offering.  Exemption  for 
Custody  of  Securities  by  Foreign  Banlu  and  Foreign 
Securities  Depositories,  Investment  Company  Act 
Release  No.  12354  (Apr.  5,  1982).  47  FR  16341, 
16342  (hereinafter  1982  Proposing  Release).  Funds 
also  may  be  prevented  from,  or  delayed  in,  selling 
the  securities  if  they  are  unable  to  make  timely 
delivery  to  prospective  purcliasers  in  the  primary 
market.  Id.  In  addition,  the  best  price  for  a  foreign 
security  typically  may  be  obtained  in  its  primary 
market.  Id. 

•15U.S.C80a-17(f). 

'Investment  Trusts  and  Investment  Companies: 
Hearings  on  S.  3580  Before  a  Subcomm.  of  the 
Senate  Comm.  on  Banking  and  Currency,  76th 
Cong..  3d  Seas.  264  (1940).  Cf.  10  SEC  Ann.  Rep. 
169  (1944)  (discussing  section  17(f]  and  its 
protections  against  theft  and  embezzlement  by 
affiliated  persons). 

*Bank  custodians  must  be  subject  to  federal  or 
state  regulation  and  have  at  least  $500,000  in 
aggregate  capital,  surplus,  and  undivided  profits. 
Investment  Company  Act  sections  2(a)(5),  IS  U.S.C. 
80a-2(a)(5)  (defining  bank),  and  26(a)(1).  15  U.S.C 
aOB-26(a)(l)  (containing  the  5500,000  capital 
requirement).  See  aiso  rule  I7f-1. 17  OTl  270. I7f- 
1  (custody  by  members  of  a  U.S.  securities 
exchange),  rule  17f-2.  17  CFR  270.17f-2  (custody 
by  funds  themselves),  and  rule  17f-4, 17  CFR 
270.17f— 4  (custody  by  U.S.  securities  depositories). 
See  generally  Custody  of  Investment  Company 
Assets  with  Futures  Commission  Merchants  and 
Commodity  Clearing  Organizations,  Investment 
Company  Act  Release  No.  20313  (May  24, 1994),  59 
Fl{  28286  (proposing  rule  17f-6,  which  would 
permit  custody  of  fund  assets  by  futures 
commission  merchants  and  commodity  clearing 
organizations). 

''  1982  Proposing  Release,  supra  note  3,  at  16342 
iLll.  Before  rule  17f-S  was  adopted,  several 
Commission  orders  under  section  17(f)  permitted 
funds  to  place  their  assets  with  certain  foreign 
banks  if  the  fund's  U.S.  custodian  assumed 
responsibility  for  the  arrangement  See  Chase 


Rule  17f-S  expanded  the  foreign 
custody  arrangements  available  to 
funds.'  Under  the  rule,  the  fund's  board 
of  directors  must  approve  each  coimtry 
where  the  fimd's  assets  will  be 
maintained,  each  foreign  bank  or 
depository  that  will  hold  the  assets,  and 
the  contract  governing  the 
arrangement.*  The  rule  requires  foreign 
custody  contracts  to  contain  ceitain 
provisions,  and  Notes  to  the  rule 
enumerate  factors  that  the  board  should 
consider  in  placing  fimd  assets  in 
foreign  coimtries  and  with  foreign 
custodians.^o  In  addition,  the  rule 
requires  the  fund's  board  to  monitor 
foreign  custody  arrangements  and  to 
approve  the  arrangements  at  least 
annually.** 

Rule  17f-5  limits  "eligible  foreign 
custodians"  to  foreign  banks  and  trust 
companies  that  either  have  more  than 
$200  million  in  shareholders'  equity  or 
are  majority-owned  subsidiaries  of  U.S. 
banks  or  bank  holding  companies  with 
more  than  $100  million  in  shareholders' 
equity.*^  Foreign  depositories  that  hold 
fund  assets  must  operate  either  the  only 
system  for  a  country's  handling  of 
securities  or  a  transnational  system  for 
the  central  handling  of  securities.*^ 

The  Commission's  Division  of 
Investment  Management  ("Division") 
has  received  extensive  submissions 
urging  amendment  of  rule  17f-5  fit>m 
the  Investment  Company  Institute 
("IQ")  and  a  group  of  custodians  that 
provide  global  custody  services  to  funds 
(the  "Custodian  Group").'*  These 


Manhattan  Bank,  Investment  Company  Act  Release 
Nos.  12002  (Oct.  23,  1981),  46  FR  53567  (Notice  of 
Application)  and  12053  (Nov.  20. 1981),  24  SEC 
Docket  109  (Order). 

'  Exemption  for  Custody  of  Investment  Company 
Assets  Outside  the  United  States,  Investment 
Company  Act  Release  No.  14132  (Sept.  7,  1984).  49 
FR  36080  (hereinafter  1984  .^dopting  Release).  Rule 
17f-S  was  proposed  in  1982  and  reproposed  in 
1984.  See  1982  Proposing  Release,  supm  note  3; 
Exemption  for  Custody  of  Investment  Company 
Assets  Outside  the  United  States.  Investment 
Company  Act  Release  No.  13724  (Jan.  17, 1984).  49 
FR  2904  (hereinafter  1984  Reproposing  Release).  In 
addition,  certain  technical  amendments  were  made 
to  the  rule  after  its  adoption.  Custody  of  Investment 
Company  Assets  Outside  of  the  United  States, 
Investment  Company  Act  Release  Nos.  14548  (May 
31,  1985),  50  FR  24540  (hereinafter  1985  Release 
Proposing  Amendments),  and  14711  (Sept.  11. 
1985),  50  FR  37654  (hereinafter  1985  Release 
Adopting  Amendments]) 

'Rule  17f-5(a)(l)(i)-(iii).  See  also  "Discussion- 
Assets  Maintained  in  Foreign  Custody"  below. 

'"Rule  17f-5(a)(l)(iii).  Rule  17f-5,  Notes  1  and  2. 

"Rulel7f-5(a)(2)and(3). 

'2  Rule  17f-5(c)(2)(i)  and  (ii).  Non-subsidiary 
foreign  bank  and  trust  com|>anies  also  must  be 
subject  to  foreign  regulation. 

"Rule  17f-5(c)(2)(iii)  and  (iv). 

■^Letter  from  Matthew  P.  Fink,  President,  Id.  to 
Marianne  K.  Smythe,  Division  Director.  SEC  (Jan. 
18, 1993)  (hereinafter  IQ  Letter  I);  Letter  from 
Catherine  L.  Heron,  Vice  President  (Tax  and 
Pension),  Id,  to  Barry  P.  Barbash.  Division  Director, 


commenters,  as  well  as  others,  have 
indicated  that  rule  17f-5  places 
inappropriate  burdens  on  fund 
directors."  Commenters  have  observed 
that  the  rule  requires  directors  to 
"micro-manage"  foreign  custody 
arrangements,  which  is  inconsistent 
with  the  oversight  role  directors 
generally  perform.  '*  Commenters  also 
have  indicated  that  directors  usually 
lack  the  expertise  to  make  foreign 
custody  determinations,  and  that,  in 
discharging  their  responsibiUties  under 
the  rule,  directors  rely  almost 
exclusively  on  the  analysis  and 
recommendations  of  third  parties  such 
as  the  fund's  adviser  and  primary 
custodian." 

Commenters,  including  the  IQ  and 
the  Custodian  Group,  also  have 
indicated  that  the  rule's  definition  of  an 
eUgible  foreign  custodian  is  too 
restrictive.'*  Since  rule  17f-5  was 
adopted,  foreign  custodial  arrangements 
have  evolved  significantly.  Today,  the 
safekeeping  of  foreign  investments 
typically  is  effected  through  the  fund's 
primary  custodian,  which  uses  a  global 
custody  network  consisting  of  various 
foreign  custodians  with  which  the 
primary  custodian  has  estabUshed 
relationships."  In  addition,  many 
countries  have  seciu-ities  depositories, 
which  offer  "paperless"  book-entry 
systems  for  the  custody  of  fund  assets.^ 

A  number  of  exemptive  orders  and 
no-action  letters  have  addressed  the 


SEC  (Oct.  13,  1993)  (hereinafter  IQ  Letter  n);  Letter 
from  Stephen  K.  West,  Sullivan  &  Cromwell,  to 
Barry  P.  Barbash.  Division  Director.  SEC  (Sept.  29, 
1994)  (hereinafter  IQ  Letter  DI):  Letter  from  Daniel 
L.  Goelzer,  Baker  &  Mackenzie  (on  behalf  of  Bankers 
Trust  Company.  Boston  Safe  Deposit  and  Trust 
Company,  Brown  Brothers  Harriman  h  Co.,  Chase 
Manhattan  Bank.  Morgan  Guaranty  Trust  Company 
of  New  York,  Morgan  Stanley  Trust  Company,  and 
State  Street  Bank  and  Trust  Company),  to  Barry  P. 
Barbash,  Division  Director.  SEC  (Feb.  9.  1994) 
(hereinafter  Custodian  Letter  I):  Letter  from  I^iel 
L.  Goelzer.  Baker  k  Mackenzie,  to  Elizabeth  R. 
iCrentzman.  Special  Counsel,  SEC  (Oct.  20. 1994) 
(hereinafter  Custodian  Letter  II):  Letter  from  Daniel 
L.  Goelzer,  Baker  ft  Mackenzie,  to  Barry  P.  Barbash, 
Division  Director,  SEC  (Nov.  3, 1994)  (hereinafter 
Custodian  Letter  m).  These  letters  are  located  in  the 
Commission's  Public  Reference  Room  under  File 
No.  S7-23-95. 

"  See  Division  of  Investment  Management.  SEC, 
Protecting  Investors:  A  Half  Century  of  Investment 
Company  Regulation  270  n.7B  (1992)  (hereinafter 
Protecting  Investors  report). 

'•/d. 

"Id. 

■■See.  e.g.,  IQ  Letter  n,  supra  note  14:  Custodian 
Letter  I,  supra  note  14. 

■«Sae  )ohn  Paul  Lee  &  Richard  Schwartz.  Global 
Custody:  A  Guide  for  the  Nineties  (1990).  Funds 
also  use  different  custodian  networks  for  different 
geographical  regions.  See  Andrew  SoUinger, 
Breaking  Away,  Institutional  Investor  171  (Sept. 
1991). 

»  See  Group  of  Thirty,  Clearance  and  Settlement 
Systems  in  the  World's  Securities  Markets  7,  51-64 
(Mar.  1989)  (hereinafter  Group  of  Thirty  Report). 
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eligibility  of  certain  foreign  banks  and 
depositories  to  serve  as  fund 
custodians.^'  Obtaining  administrative 
relief  with  respect  to  a  particular 
custodian,  however,  may  involve 
significant  amounts  of  time  and 
expense,  and  may  delay  or  impede 
investment  in  some  foreign 
jurisdictions.  Exemptive  orders  and  no- 
action  letters  also  may  have  the 
unintended  effect  of  suggesting 
Commission  approval  with  respect  to 
safekeeping  abilities  of  some  custodians, 
particularly  in  the  case  of  foreign 
depositories. 

Based  on  the  evolution  of  foreign 
markets  and  related  custodial  systems, 
the  concerns  raised  by  industry 
commenters,  and  the  Conunission's 
administrative  experience,  the 
Commission  is  proposing  amendments 
to  rule  17f-5.  The  amendments  seek  to 
facilitate  the  use  of  foreign  custody 
arrangements,  consistent  with  the 
safekeeping  of  fund  assets. 

m.  Discussion 

A.  Standard  for  Evaluating  Foreign 
Custody  Arrangements 

Rule  17f-5  currently  requires  fund 
boards  of  directors  to  find  that  the 
fund's  foreign  custody  arrangements  are 
consistent  with  the  best  interests  of  the 
fund  and  its  shareholders.  This  finding 
must  be  made  with  respect  to  the  ^ 
custody  of  the  fund's  assets  in  a 
particular  coimtry,  each  foreign 
custodian  that  holds  the  assets,  and  the 
foreign  custody  contract.22  The 
Commission  believes  that  the  "best 
interest"  standard  may  be  overly  broad 
and  difficult  for  directors  to  apply.  The 
standard  and  certain  Notes  to  the 
current  nile,  for  example,  suggest  that, 
in  considering  foreign  custody 
arrangements,  a  fund's  board  needs  to 
assess  factors  other  than  custodial  risks, 
such  as  the  risk  of  expropriation.^^ 

The  Commission  believes  that  the 
amended  rule  should  require  foreign 
custody  arrangements  to  be  evaluated 
based  on  the  level  of  safekeeping  they 
will  afford  fund  assets.  Thus,  the 
amended  rule  would  require  findings 
that  the  fund's  foreign  custody 
arrangements  will  provide  reasonable 
protection  for  fund  assets.  The  proposed 
"reasonable  protection"  standard  is 
intended  to  facilitate  evaluations  of 
foreign  custody  arrangements  by 


focusing  exclusively  on  the  safekeeping 
of  fund  assets. 

B.  Delegation  of  Board  Responsibilities 

1.  Appropriate  Delegate  for  Foreign 
Custody  Decisions 

The  amended  rule  would  permit  fund 
boards  to  play  a  role  more  consistent 
with  their  traditional  oversight  role  in 
connection  with  a  fund's  foreign 
custody  arrangements,  by  allowing  the 
board  to  delegate  its  responsibilities 
under  the  rule  to  the  fund's  investment 
adviser  or  officers  or  a  U.S.  or  foreign 
bank.2'*  The  fund's  investment  adviser 
or  custodian  are  likely  to  be  in  a  better 
position  than  the  fund's  board  to 
evaluate  the  sorts  of  factors  that  would 
be  involved  in  assessing  whether  a 
custodial  arrangement  will  afford 
reasonable  protection  for  fund  assets. 
Under  the  amended  rule,  the  board 
could  use  different  delegates  for 
different  foreign  custody 
responsibilities.^  This  approach  seeks 
to  provide  the  board  with  the  flexibility 
to  delegate  components  of  foreign 
custody  decisions  to  the  entity  it 
determines  is  in  the  best  position  to 
evaluate  those  aspects  of  the  fimd's 
arrangements.^' 

In  selecting  particidar  delegates  for 
foreign  custody  decisions,  the  board, 
imder  the  amended  rule,  would  need  to 
find  that  it  is  reasonable  to  rely  on  the 
delegate  to  perform  the  delegated 
responsibilities."  Factors  typically 
involved  in  making  this  determination 
would  include  the  expertise  of  the 
delegate  and,  if  apphcable,  the 
delegate's  intended  use  of  third  party 
experts  in  performing  its 
responsibilities.^  Other  relevant  factors 


'■  See  "Discussion — Eligible  Foreign  Custodians" 
below. 

z"  See  rule  17f-5(a)(lH3). 

"  See  1984  Reproposing  Release,  supra  note  8.  at 
59608  (in  making  the  requiied  best  interest  finding, 
the  board  should  weigh  the  risks  of  maintaining  the 
securities  in  or  near  a  country  against  the  benefits 
of  the  arrangement). 


''The  Commission  previously  considersd 
permitting  U.S.  custodians  to  select  particular 
foreign  custodians.  1982  Proposing  Release,  supra 
note  3.  at  16345-46: 1984  Reproposing  Release, 
supra  note  8,  at  2910.  See  also  Protecting  Investors 
report,  supra  note  15,  at  Z70-71  (recommending 
that  the  Commission  consider  revising  rule  17f-5  to 
make  the  fund's  adviser  or  primary  domestic 
custodian  responsible  for  foreign  custody  matters, 
subject  to  the  board's  general  oversight;  also 
recommending  that  the  Commission  consider 
requiring  indemnification  protections  from  the 
fund's  domestic  custodian). 

"  The  adviser,  for  example,  could  evaluate  the 
risks  associated  with  the  custody  of  the  fund's 
assets  in  a  particular  jurisdiction  and  a  U.S. 
custodian  could  evaluate  the  risks  of  using  specific 
foreign  custodians. 

»  Proposed  rule  17f-S(b).  U.S.  bank  delegates 
would  have  to  be  subject  to  federal  or  state 
regulation  by  virtue  of  the  definition  of  bank  in 
section  2(a)(5)  of  the  Act  Through  the  definition  of 
"qualified  foreign  bank."  proposed  rule  17f-5(d)(e) 
would  require  foreign  delegates  to  be  regulated  as 
either  a  foreign  banking  institution  or  trust 
company  by  the  government  of  the  country  under 
whose  laws  it  is  organized  or  any  agency  thereof. 

"Proposed  rule  17f-5(b)(l). 

"  See  generally  Custodian  Letter  n,  supra  note  14, 
at  2  (indicating  that  U.S.  custodians  can  provide 


may  include,  in  the  case  of  foreign 
delegates,  the  board's  ability  to  monitor 
the  delegate's  performance  and  the 
fund's  ability  to  obtain  U.S.  jurisdiction 
over  the  delegate  if  problems  arise  in  the 
delegate's  performance. 

The  amended  rule  would  not  require 
the  board  to  approve  the  fund's  foreign 
custodians  or  other  foreign  custody 
matters  on  an  initial  or  annual  basis.^' 
The  board  also  would  not  be  required  to 
pre-approve  or  ratify  actions  taken  by 
the  delegate,  such  as  the  selection  of 
particular  foreign  custodians  or  changes 
in  those  arrangements.^  Instead,  the 
amended  rule  would  require  the 
delegate  to  provide  the  board  with 
written  reports  notifying  the  board  of 
the  placement  of  the  fund's  assets  in  a 
particiilar  coimtry  and  with  a  particular 
custodian.^'  The  delegate  also  would 
have  to  provide  written  reports  of  any 
material  changes  in  the  fund's 
arrangements.'^  These  reports,  which 
are  intended  to  facilitate  the  board's 
oversight  of  the  delegate's  performance, 
would  be  provided  to  the  board  no  later 
than  the  next  regularly  scheduled  board 


information  regarding  the  nature  and  operation  of 
a  foreign  country's  custody  facilities);  Cordon 
Altman  Butowsky  Weitzen  Shalov  &  Wein,  A 
Practical  Guide  to  the  hivestment  Company  Act  30 
(1993)  (indicating  that,  under  the  current  rule,  the 
fund's  custodian  typically  provides  the  board  with 
information  concerning  foreign  legal  restrictions 
and  the  qualifications  of  the  foreign  custodians 
used  by  the  fund);  Glorianne  Stromberg,  Regulatory 
Strategies  for  the  Mid-'90s:  Recommendations  for 
Regulating  Investment  Funds  in  Canada  (prepared 
for  the  Canadian  Securities  Administrators)  242 
(Jan.  1995)  (suggesting  it  is  unlikely  that  an 
individual  investment  company  or  its  adviser  will 
have  the  expertise  or  bargaining  p>ower  to  deal  with 
numerous  and  varied  foreign  custodians  throughout 
the  world). 

»  See  rule  1 7f-5(a)(3)  (requiring  the  board  to 
annually  approve  foreign  custody  arrangements). 
See  also  Revision  of  Certain  Aimual  Review 
Requirements  of  Investment  Company  Boards  of 
Directors,  Investment  Company  Act  Release  No. 
19719  (Sept.  17, 1993),  58  FR  49919  (rule 
amendments  eliminating  certain  annual  approval 
requirements). 

>°The  amended  rule,  however,  would  not 
preclude  a  board  and  its  delegate  from  agreeing  that 
the  board's  guidance  vyould  be  sought  on  a 
particular  matter,  such  as  changing  custodians.  See 
Custodian  Letter  II,  supra  note  14,  at  16-17 
(expressing  concerns  that,  without  the  board's 
involvement,  responsibility  for  changing  custodians 
could  increase  a  delegate's  liability  if,  for  example, 
the  delegate  does  not  make  a  custodian  change  and 
fund  assets  are  lost  as  a  result  of  the  custodian's 
insolvency). 

"  Proposed  rule  17f-5(b)(2). 

^  Id.  A  material  change  in  the  fund's 
arrangements  could  include  a  delegate's  decision  to 
remove  the  fund's  assets  from  a  particular 
jurisdiction  or  custodian.  A  material  change  also 
could  include  circumstances  that  may  adversely 
affect  a  foreign  custodian's  financial  or  operational 
strength,  such  as  a  change  in  control  resulting  from 
the  custodian's  sale.  If  appropriate,  the  delegate's 
report  could  discuss  the  reasons  for  continuing  to 
maintain  the  fund's  assets  in  the  country  or  with 
a  particular  custodiaa 
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meeting  following  the  delegate's 
actions.^} 

The  Commission  requests  comment 
on  the  proposed  approach  and  possible 
alternatives.  The  Commission  requests 
specific  comment  on  the  proposed 
entities  to  which  foreign  custody 
responsibilities  could  be  delegated.  In 
particular,  the  Commission  requests 
comment  whether  U.S.  and  foreign  bank 
delegates  should  be  reqtiired  to  meet 
specific  capital  standanis.  The 
Commission  also  requests  conunent 
whether  custodian  delegates  should  be 
limited  to  U.S.  banks.^  Alternatively, 
should  the  rule  permit  the  board  to  use 
any  party  that,  in  the  board's  judgment, 
would  be  qualified  to  make  foreign 
custody  decisions? 

The  Commission  also  requests 
comment  whether  the  amended  rule 
should  require  the  same  delegate  to 
evaluate  all  aspects  of  the  fund's 
arrangements  or  tie  certain 
responsibilities  to  particular  delegates.^^ 
The  la  and  the  Custodian  Group,  for 
example,  indicated  that  the  fund's 
adviser  should  be  the  excltisive  delegate 
for  considering  a  coimty's  custodial 
risks  because  of  the  relationship 
between  decisions  to  invest  in  the 
coimtry  and  maintain  the  fimd's  assets 
in  that  country.^*  They  also  suggested 
that  U.S.  bank  custodians  should  be  the 
only  eligible  delegates  for  selecting  the 


"Proposed  rule  17f-5(b)(2).  See  IQ  Letter  I, 
$upra  note  14,  at  6-7;  Custodian  Letter  I.  supra  note 
14,  at  18  (recommending  that  delegates  provide 
nrritten  year.«nd  reports). 

>*  Several  exemptive  orders  relating  to  rule  17f- 
5  involve  foreign  banks  and  their  foreign 
subsidiaries.  See,  e.g.,  Barclays  Bank  PLC, 
Investment  Company  Act  Release  Nos.  20128  (Mar. 
10. 1994),  59  FR  12390  (Notice  of  ApplicaUon)  and 
20192  (Apr.  5. 1994),  56  SEC  Docket  1117  (Order). 

"  Requiring  the  same  delegate  to  evaluate  all 
aspects  of  foreign  custody  arrangements  could 
e^Bctively  eliminate  the  potential  for  U.S. 
custodians  to  serve  as  delegates,  since  the 
Custodian  Group  has  suggested  that  U.S.  custodians 
may  be  unwilling  to  evaluate  the  prevailing 
custodial  risks  of  a  particular  country.  See  infra 
note  36  and  accompanying  text 

^la  Letter  I,  supra  note  14.  at  4,  n.5:  IQ  Letter 
ni,  supra  note  14,  at  1-3;  Custodian  Letter  I,  supra 
note  14,  at  6-7;  Custodian  Letter  n,  supra  note  14, 
at  2.  See  also  Custodian  Letter  m,  supra  note  14. 
•t  2.  The  Custodian  Group  Indicated  that,  because 
decisions  relating  to  a  country's  prevailing 
custodial  risks  may  depend  on  the  fund's 
investment  strategies  and  willingness  to  accept 
certain  risks,  custodians  are  not  in  a  position  to 
make  these  assessments.  Custodian  Letter  I,  supra 
note  14,  at  6-7;  Custodian  Letter  n,  supra  note  14, 
at  2;  Custodian  Letter  m.  supra  note  14,  at  2.  The 
Custodian  Group  also  assarted  that  requiring  U.S. 
custodians  to  evaluate  prevailing  custodial  risks 
would  transfer  new  liabilities  to  U.S.  banks,  which 
oould  raise  bank  regulatory  concerns.  Id.  at  5-6. 

As  discussed  infra  notes  62-68  and 
accompanying  text,  the  IQ  and  the  Custodian 
Group  viewed  differently  the  responsibilities 
involved  in  determining  whether  to  maintain 
custody  of  fund  assets  in  a  particular  country. 


fund's  foreign  custodians.^^  The  K2 
suggested  that  evaluating  foreign 
custodian  arrangements  is  within  the 
expertise  of  the  fund's  U.S.  custodian 
and  not  the  fund's  adviser.^  The 
Custodian  Group  expressed  concerns 
about  advisers  being  in  a  position  to 
make  a  U.S.  custodian  use  a  foreign 
custodian  with  which  the  U.S. 
custodian  does  not  have  a  pre-existing 
relationship  and  whose  practices  and 
procedures  do  not  meet  the  U.S. 
custodian's  standards.  ^^ 

Although  these  approaches  may  limit 
flexibility,  they  coidd  eliminate 
potential  questions  between  different 
delegates  concerning  their  respective 
roles  in  foreign  custody  matters.  They 
also  could  eliminate  the  need  to 
attribute  various  foreign  custody  risks  to 
the  practices  of  a  particular  country  or 
foreign  custodian.^ 

The  Commission  also  requests 
comment  on  the  proposed  requirements 
relating  to  the  board's  delegation.  The 
Commission  requests  specific  comment 
on  requiring  the  board  to  determine  that 
it  is  reasonable  to  rely  on  the  delegate 
to  perform  the  delegated  responsibifities 
and  whether  another  standard  would  be 
more  appropriate.  The  Commission  also 
requests  comment  on  requiring 
delegates  to  provide  the  board  with 
periodic  reports  concerning  the  fund's 
arrangements.  In  particular,  does  the 
proposed  approach  appropriately 
address  the  role  of  the  boutl  in  foreign 
custody  matters?  Should,  for  example, 
the  rule  require  the  board  to  establish 
guidelines  and  procedures  governing  a 
delegate's  responsibilities?*'  Should  the 
rule  specify  particular  representations 
that  delegates  must  make  in  performing 
their  responsibilities?  «  Should  the  rule 


"\Cl  L«tter  m,  supra  note  14,  at  3  and  at  1, 6 
(Exhibit  A);  Custodian  Letter  I,  supra  note  14,  at  8- 
9  and  at  3-4,  7-8  (Exhibit  A)  (also  recommending 
that  boards  be  permitted  to  delegate  to  U.S. 
custodians  the  authority  to  negotiate  and  approve 
foreign  custody  contracts  and  to  monitor  the  fund's 
arrangements). 

"la  Letter  m,  supra  note  14,  at  3. 

*>Custodian  Letter  L  supra  note  14,  at  8. 

*>  Under  the  current  rule,  for  example,  the  board 
is  responsible  for  both  the  decision  to  place  fund 
assets  in  a  particular  country  and  with  a  particular 
custodian.  If  a  country's  prevailing  custodial  risks 
are  not  evaluated  by  the  board  in  deciding  to 
maintain  assets  in  a  particular  jurisdiction,  these 
risks  would  be  considered  in  selecting  particular 
custodians  in  that  jurisdiction.  See  also  infra  notes 
49  and  71  and  accompanying  text 

*■  Seeia  Letter  m,  supra  note  14,  at  1-3  (Exhibit 
A);  Custodian  Letter  I,  supra  note  14,  at  3-5  (Exhibit 
A)  (recommending  board-approved  guidelines  and 
procedures  that  include  factors  governing  a 
delegate's  selection  of  foreign  custodians).  See  also 
rules  lOf-3. 17a-7,  and  17e-l  under  the  Act,  17 
CFR  270.10f-3,  -17a-7,  -17e-l  (consistent  with 
this  approach). 

^  See  Id  Letter  m,  supra  note  14,  at  5  (Exhibit 
A):  Custodian  Letter  I,  supra  note  14,  at  7  (Exhibit 
A)  (recommending  that  delegates  make  certain 


mandate  the  standard  of  care  to  be  used 
by  delegates  in  making  custodial 
decisions?  *3 

Finally,  the  Commission  requests 
comment  generally  on  the  relationship 
between  the  level  of  the  delegate's  role 
in  selecting  foreign  custodians  and  the 
flexibility  that  a  fund  should  have  in 
using  particular  custodians.  For 
example,  current  rule  17f-5  both  limits 
the  class  of  foreign  banks  that  are 
eligible  to  hold  fund  assets  (based  on, 
among  other  things,  their  shareholder's 
equity)  and  requires  the  fund's  board  to 
select  an  appropriate  custodian  from 
that  class  based  on  several  qualitative 
factors  (such  as  the  bank's  reputation). 
As  discussed  below,  the  amended  rule 
would  not  require  foreign  custodians  to 
satisfy  an  objective  financial  standard.** 
The  amended  rule  instead  would 
require  the  board's  delegate  to  select 
foreign  custodians  based  on  the 
qualitative  determination  that  the 
custodian  wrill  provide  reasonable 
protection  for  the  fund's  assets.*^ 

The  Commission  requests  comment 
on  an  alternative  approach  that  would 
rely  exclusively  on  objective  standards 
to  determine  those  custodians  that 
would  be  eligible  to  hold  fund  assets. 
Under  this  approach,  having  determined 
that  a  potential  custodian  meets  the 
rule's  objective  standards,  a  delegate 
would  not  be  required  to  evaluate  the 
appropriateness  of  the  foreign  custodian 
based  on  any  qiuditative  determination. 
Nor  would  the  delegate  be  required  by 
the  rule  to  provide  the  fimd's  board 
with  specific  reports  concerning  the 
fimd's  arrangements.**  Commenters 
favoring  this  approach  should 
recommend  specific  objective  standards 
that  would  not  unduly  limit  or  preclude 
the  use  of  qualified  foreign  custodians.*'' 
Commenters  also  should  consider 
whether  objective  standards,  by 
themselves,  would  protect  fund  assets 
or  whether,  consistent  with  the  current 
rule,  delegates  should  be  required  to 
consider  additional  quahtative  factors. 


representations  to  the  board  prior  to  using  a  foreign 
custodian). 

*^  See  Id  Letter  m,  supra  note  14,  at  3  and  at  1, 
6  (Exhibit  A):  Custodian  Letter  I,  supra  note  14,  at 
8-9  and  at  3-4,  7-8  (Exhibit  A)  (recommending 
that,  in  selecting  foreign  custodians,  U.S.  bank 
delegates  be  required  to  act  with  the  degree  of  care, 
prudence,  and  diligence  of  a  reasonable 
professional  custodian  under  applicable  state  law). 

*•  See  "Eligible  Foreign  Custodians"  below. 

*>  See  "Selecting  Foreign  Custodians"  below. 

"This  approach  would  be  consistent  with  the 
provisions  of  section  17(0  governing  the  custody  of 
fund  assets  with  a  domestic  bank.  See  supra  note 
6. 

*'  See  "Eligible  Foreign  Custodians"  below. 
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2.  Custody  in  Foreign  Countries 
a.  Prevailing  Custodial  Risks 

Rxile  17f-5  requires  a  fund's  board  to 
approve  each  coimtry  where  the  fund's 
assets  will  be  maintained.^  Because 
placing  fund  assets  in  a  particular 
country  may  affect  the  safekeeping  of 
those  assets,  the  amended  rule  would 
continue  to  address  the  risks  associated 
with  custody  of  a  fund's  assets  in  a 
foreign  country .♦• 

The  amended  rule  would  require  a 
finding  that  custody  of  the  fund's  assets 
in  a  particular  country  can  be 
maintained  in  a  manner  that  will 
provide  reasonable  protection  for  those 
assets.^  Making  the  proposed 
determination  would  not  require  a 
finding  that  fund  assets  could  never  be 
lost  in  a  foreign  country.^'  Rather,  the 
proposed  determination  would  require 
the  delegate  to  consider  whether  the 
fund's  assets  will  be  maintained  in  a 
manner  that  will  provide  reasonable 
protection  based  on  all  relevant  factors 
and,  in  particular,  the  factors  specified 
in  the  amended  rule." 

The  amended  rule  would  require  the 
delegate  to  evaluate,  among  other 


«S«enilel7f-5(aMl)(i). 

*>  See  Custodian  Letter  I.  supro  note  14,  at  6-7 
(indicating  that  deciding  to  place  aaaets  in  a 
particular  country  may  mean  accepting  certain  risks 
if  custodial  protections  comparable  to  those  of  the 
United  States  are  not  available  in  the  foreign 
jurisdiction). 

The  proposed  approach  also  seeks  to  address 
circumstances  where  different  delegates  assess  the 
custodial  risks  of  a  particular  country  and  the  risks 
of  using  a  particular  foreign  custodian.  If,  for 
eicample,  a  country's  prevailing  custodial  risks  are 
not  evaluated  by  a  delegate  in  deciding  to  maintain 
assets  in  the  country,  a  different  delegate  selecting 
the  fund's  foreign  custodians  could  determine  that 
the  custody  of  the  fund's  assets  in  that  country 
presents  unacceptable  risks,  without  regard  to  the 
protections  provided  by  any  specific  custodian. 
Delegates  making  the  respective  country-wide  and 
custodian  risk  assessments  could,  in  effect,  disagree 
over  the  appropriateness  of  maintaining  fund  assets 
in  the  country.  Such  disputes  may  have  to  be 
resolved  by  the  board,  which  could  undermine  the 
purposes  of  delegation  by  re-involving  the  board  in 
foreign  custody  decisions. 

"Proposed  rule  17{-5(a)(l).  Consistent  with  the 
current  rule,  this  finding  would  have  to  be  made 
prior  to  placing  the  fund's  assets  in  the  country. 
The  amended  rule  would  not  address  the 
investment  risks  associated  with  investing  in 
foreign  securities,  since  these  risks  fall  outside  the 
scope  of  rule  17f-5. 

"  This  approach  would  be  consistent  with  the 
current  rule. 

'^Throughout  this  release,  references  are  made  to 
a  delegate's  responsibilities,  since  the  amendments 
contemplate  that  the  board  will  use  one  or  more 
delegates  to  establish  and  oversee  the  fund's  foreign 
custody  arrangements.  If,  however,  the  board 
decides  to  retain  decision-making  authority  for 
foreign  custody  matters,  these  responsibilities 
would  remain  with  the  board.  The  amended  rule 
uses  the  term  foreign  custody  manager  to  recognize 
that  a  delegate  or  the  board  may  assume 
responsibility  for  the  fund's  arrangements.  See 
proposed  rule  17-f(d)(l). 


factors,  the  prevailing  practices  in  a 
coimtry  for  the  safekeeping  of  the  fund's 
assets.^^  Evaluating  a  country's 
custodial  practices  typically  would 
involve,  among  other  things, 
considering  the  manner  in  which 
seouities  are  maintained  (e.g.,  whether 
securities  are  held  in  physical  or 
uncertificated  form),  die  physical 
protections  available  for  certificated 
securities  (e.g.,  the  use  of  vaults  or  other 
facilities),  the  method  of  keeping 
custodial  records  (e.g.,  the  use  of 
computers,  microfilm  or  paper  records), 
custodial  communication  systems  (e.g., 
the  use  of  electronic  media,  telex,  or 
telephone),  security  and  data  protection 
practices  (e.g.,  alarm  systems  and  the 
use  of  pass  codes  and  back-up 
procedures  for  electronically  stOTed 
information),  and  the  protections 
provided  by  governmental  or  other 
regulatory  oversight.**  These 
considerations  seek  to  address  the 
systemic  custodial  risks  of  a  particular 
country.  Although  evaluating  a 
country's  custodial  practices  would 
require  knowledge  of  foreign  custody 
arrangements,  it  would  not  require  a 
finding  concerning  the  protections 
provided  by  any  specific  foreign 
custodian." 

In  evaluating  the  custodial  risks  of  a 
particular  coimtry,  the  delegate  would 
be  required  to  assess  any  adverse  effects 
foreign  law  may  have  on  the  safekeeping 
of  fund  assets.**  The  delegate 
specifically  would  have  to  consider 
whether  foreign  law  would  restrict  (A) 
the  access  of  die  fund's  accountants  to 
the  custodian's  books  and  records  and 
(B)  the  fund's  ability  to  recover  its  assets 
in  the  event  of  a  custodian's  bankruptcy 
or  a  loss  of  assets  in  the  custodian's 
control.  These  factors  are  derived  from 
the  Notes  to  the  current  rule.*''  The 
amended  rule  would  broaden  the 
current  rule,  however,  by  requiring 
consideration  of  all  relevant  foreign 
legal  constraints,  in  addition  to  those 
governing  the  custodian's  books, 
bankruptcy,  and  loss  of  assets.*" 


"Proposed  rule  17{-5(aMl)(i). 

''The  importance  of  each  of  these  bctors  would 
depend  on  the  particular  jurisdiction  and  related 
securities  market.  For  example,  vault  bcilities  and 
alarm  systems  may  be  less  important  in  markets 
where  securities  are  primarily  held  in  book-entry 
form.  Similarly,  the  need  for  electronic  information 
systems  may  be  more  important  in  markets  with  a 
high  volume  of  securities  transactions  than  in 
marliets  where  trading  is  less  frequent.  See 
Custodian  Letter  n,  supra  note  14,  at  4-5. 

"  See  "Selecting  Foreign  Custodians"  below. 

'•Proposed  rule  17f-5(a){l)(ii). 

"See  rule  17f-5,  Notes  l(aHc). 

'*  In  evaluating  any  adverse  effects  foreign  taw 
may  have  on  the  safekeeping  of  fund  assets, 
consideration  of  U.S.  legal  standards  may  be 
relevant.  In  determining  whether  custody  of  fund 
assets  in  a  particular  country  wrill  provide 


In  addition,  the  amended  rule  would 
permit  the  delegate  to  consider  any 
special  {irrangements  that  mitigate 
prevailing  custodial  risks.*'  Such 
arrangements  would  include,  for 
example,  insurance  or  guarantee 
agreements  covering  the  loss  of  fund 
assets.  Such  arrangements  also  may 
include  instituting  special  procedures 
that  depart  bom  prevailing  practices 
and  are  designed  to  reduce  custodial 
risks.  A  recent  Division  no-action 
position,  for  example,  was  based,  in 
part,  on  the  existence  of  certain 
contractual  protections  that  woidd  not 
otherwise  have  been  given  in  the  course 
of  the  country's  prevailing  custody 
practices.*" 

The  Notes  to  the  current  rule  instruct 
the  fund's  board  to  consider  the 
likelihood  of  various  adverse  political 
events  (e.g.,  the  expropriation  or 
freezing  of  assets)  and  potential 
difficulties  in  converting  the  fund's  cash 
and  cash  equivalents  to  U.S.  dollars.*' 
The  amended  rule  would  not  address 
these  risks.  Although  these  risks  may 
affect  the  safety  and  liquidity  of  fund 
assets,  they  appear  to  relate  more  to  the 
investment  risks  of  a  particular  country 
than  the  custodial  risks  of  that  country. 
Adverse  political  events  and  foreign 
exchange  problems,  for  example,  may 
threaten  fund  assets  regardless  of  where 
the  assets  are  held.  The  Commission 
believes  that  these  risks  should  be 
considered  in  connection  with  the 
determination  that  a  fund  should  invest 
in  a  particular  country. 

The  la  and  the  Custodian  Group 
recommended  different  approaches  to 
evaluating  a  country's  prevailing 
custodial  risks.  The  IQ  recommended 
eliminating  country-related  risk 
determinations  from  the  rule.*^  The  IQ 
indicated  that,  for  the  most  part,  the 
risks  of  maintaining  assets  in  a 
particular  jurisdiction  (e.g., 
expropriation  risks)  are  independent  of 
the  risks  associated  with  using  a  specific 


reasonable  protection  for  those  assets,  however, 
delegates  would  not  be  required  to  &nd  that  the 
protections  provided  by  foreign  law  are  equivalent 
to  U.S.  standards. 

"Proposed  rule  17f-5(8)(l)(iii). 

"■Terapleton  Russia  Fund,  Inc.  (pub.  avail.  Apr. 
18, 1995)  (contracts  between  the  fund's  foreign 
custodian  and  certain  registries). 

•'  Rule  17f-5.  Notes  l(d)-(e). 

«ia  Letter  m,  supra  note  14,  at  3-7.  The  IQ's 
proposal  would  require  the  decision  to  place  assets 
in  a  particular  jurisdiction  to  have  been  made  by 
the  board  or  adviser  as  a  condition  precedent  to 
selecting  specific  foreign  custodiaiu.  Id.  at  6-7.  The 
Id  indicated  that  the  board  or  adviser  would 
consider  the  custodial  risks  of  a  pariicular 
jurisdiction  in  deciding  whether  to  invest  in  the 
country.  IQ  Letter  I,  supra  note  14,  at  4,  n.5;  KH 
Latter  QI,  supra  note  14,  at  6-9. 
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foreign  custodian.*^  The  IQ  indicated 
that,  as  a  consequence,  assessments  of 
country-related  risks  are  not  appropriate 
considerations  for  a  foreign  custody 
rule.**  The  ICI  also  expressed  concerns 
that  requiring  evaluations  of  a  country's 
prevailing  custodial  risks  would  transfer 
to  the  country  selection  process  the 
responsibility  to  determine  whether  one 
or  more  custodians  in  a  country  could 
provide  reasonable  protections  for  the 
fund's  assets.** 

The  Custodian  Group  recommended 
that  the  rule  require  an  evaluation  of  a 
country's  prevailing  custodial  risks 
prior  to  placing  assets  in  that 
Jurisdiction.**  As  to  the  factors 
governing  these  assessments,  the 
Custodian  Group  recommended  that  the 
Commission  consider  adding  two  new 
factors  to  the  Notes  to  the  current  rule.*' 
The  Custodian  Group's  new  factors 
would  require  the  board's  delegate  to 
evaluate  each  securities  depository  in 
the  country  and  to  consider  vhether  the 
financial  systems  in  the  country, 
including  the  methods  for  securities 
settlement  and  custody,  are  sufficient  to 
provide  reasonable  protection  for  the 
fund's  assets.*" 

The  Commission  requests  comment 
on  these  two  approaches.  The 
Commission  also  requests  comment  on 
•n  alternative  approach  that  would 
make  evaluations  of  a  country's 
prevailing  custodial  risks  part  of  the 
custodian  selection  process.  Such  an 
approach  would  simplify  the  rule  and 
should  not  raise  any  safekeeping 
concerns  since  the  factors  that  relate  to 
a  country's  prevailing  custodial  risks 
would  be  evaluated  in  connection  with 
a  custodian's  selection.** 

b.  CompiUsory  Depositories 

Certain  countries  have  depositories 
the  use  of  which  is  unavoidable  for  the 
custody  of  foreign  securities  purchased 
by  a  fund  (a  "compulsory  depository"). 
Because  the  custody  of  fund  assets  in  a 
foreign  country  may  necessitate  using 
any  compulsory  depository  in  the 
country,  the  amended  rule  would  make 


"Id  Letter  m,  supra  note  14,  at  3-7, 10.  As 
discussed  in  the  text  above,  the  amended  rule 
would  not  address  political  and  foreign  exchange 
considerations. 

**ia  Letter  m,  supra  note  14,  at  6-7, 10. 

**/d.  at  3-8  (commenting  on  the  Custodian 
Group's  recommendations).  See  supra  49  and  55 
notes  and  accompanying  text  (regarding  the 
approach  of  the  amended  rule). 

**Custodian  Letter  I,  supra  note  14,  at  3-7. 
I  "Id.  at  7. 
—Id. 

**Tbis  approach,  however,  may  have  potential 
drawbacks  in  connection  with  boards  selecting 
different  delegates  to  evaluate  different  aspects  of 
the  fund's  arrangements.  See  supra  note  35  and 
iafia  note  70  and  accompanying  text. 


the  selection  of  compulsory  depositories 
part  of  the  assessment  of  a  country's 
prevailing  custodial  risks. ■'*>  The 
amended  rule  would  require  a  finding 
that  using  a  compulsory  depository  will 
provide  reasonable  protection  for  the 
fund's  assets  based  on  factors  specified 
in  the  amended  rule  governing  the 
selection  of  foreign  custodians.^' 

The  amended  nile  would  define  a 
compulsory  depository  as  a  depository 
the  use  of  which  is  mandatory  (i)  by  law 
or  regulation,  (ii)  because  securities 
cannot  be  withdrawn  from  the 
depository,  or  (lii)  because  maintaining 
securities  outside  the  depository  is  not 
consistent  with  prevailing  custodial 
practices.'^  Part  (iii)  of  the  proposed 
definition  is  intended  to  recognize  cases 
when  a  depository's  use  is  effectively 
compulsory  as  a  result  of  prevailing 
practices  even  though  securities  may  be 
held  outside  of  the  depository." 
Determining  whether  a  depository's  use 
is  compulsory  would  depend  on  the 
facts  and  circumstances  presented.'* 
Factors  relevant  to  making  this 
determination  may  include  whether 
virtually  all  securities  are  maintained  in 


"See Custodian  Letter  I,  supra  note  14,  at  4-5, 
6-7  and  Custodian  Letter  n,  supra  note  14,  at  11- 
12  (indicating  that,  once  a  fund  invests  in  a  country 
with  a  compulsory  depository,  the  fund's  custodian 
(or  any  foreign  bank  custodian  in  that  country)  has 
no  choice  but  to  use  the  compulsory  depository). 
The  current  rule  does  not  distinguish  between 
compulsory  depositories  and  other  foreign 
custodians  or  associate  the  use  of  any  specific 
foreign  custodian  with  the  decision  to  maintain 
assets  in  a  particular  country. 

"  Proposed  rule  17f-5(a)(l)  and  (8)(lMiv).  See 
also  proposed  rule  17f-5(a)(2)(i)-(iii),  discussed 
infra  notes  80-91  and  accompanying  text  The 
Commission  recognizes  that,  conceptually,  the 
decision  to  use  a  compulsory  depository  appears  to 
fall  within  the  scope  of  the  rule's  provisions 
governing  the  selection  of  foreign  custodians 
(discussed  in  the  text  below).  "Hie  Commission  also 
recognizes  that  a  significant  number  of  foreign 
depositories  may  be  considered  compulsory 
depositories.  Consequently,  requiring  compulsory 
depositories  to  be  evaluated  in  connection  with  a 
country's  prevailing  custodial  risks  could  mean  that 
the  majority  of  depository  decisions  will  not  be 
made  by  the  delegate  selecting  the  fund's  other 
foreign  custodians. 

^Proposed  rule  17f-5(d)(4).  See  also  proposed 
rule  17f-2(d)(3)(iv)  (defining  an  eligible  foreign 
custodian  to  include  a  compulsory  depository).  The 
proposed  definition  should  be  construed  narrowly. 
If  maintaining  assets  in  a  depository  or  with  a 
foreign  bank  custodian  are  feasible  alternatives,  the 
Commission  believes  the  decision  to  use  a 
depository  should  be  made  in  connection  with  the 
custodian  selection  process.  See  "Selecting  Foreign 
Custodians"  below. 

^>See  la  Letter  m,  supra  note  14,  at  10  (Exhibit 
A);  Custodian  Letter  I.  supra  note  14,  at  13-(Exhibit 
A)  (suggesting  that  a  depository  should  be 
considered  to  be  compulsory  if  securities  held 
outside  the  depository  cannot  be  traded  or 
transferred  in  accordance  with  routine  clearance 
and  settlement  practices). 

''*  When  different  delegates  evaluate  country-wide 
and  foreign  custodian  risks  and  disagree  on  whether 
using  a  depository  is  compulsory,  the  depository's 
status  may  have  to  be  determined  by  the  board. 


the  depository,  whether  the  depository's 
involvement  is  required  to  transfer 
securities  ownership,  and  whether 
significant  time  and  expense  are 
associated  with  keeping  securities 
outside  the  depository.'* 

The  Commission  requests  comment 
on  requiring  compulsory  depositories  to 
be  evaluated  in  connection  with 
assessments  of  a  country's  prevailing 
custodial  risks.'*  The  Commission  also 
requests  comment  on  the  proposed 
definition  of  compulsory  depository. 

3.  Selecting  Foreign  Custodians" 

The  amended  rule  would  require  a 
finding  that  using  a  particular  custodian 
will  provide  reasonable  protection  for 
the  fund's  assets.'*  Selecting  foreign 
custodians  would  not  involve 
reassessments  of  a  country's  prevailing 
custodial  risks  and  the  use  of  aiiy 
compulsory  depositories.  Under  the 
amended  rule,  these  matters  would  be 
evaluated  in  determining  whether  the 
custody  of  the  fund's  assets  in  the 
country  will  provide  reasonable 
protection  for  those  assets," 

In  selecting  foreign  custodians,  the 
delegate  would  not  be  required  to  find 
that  assets  could  never  be  lost  while  in 
the  foreign  custodian's  possession. 
Instead,  the  amended  rule  would  focus 
on  the  reasonableness  of  a  custodian's 
protections  based  on  all  relevant  factors 
and,  in  particular,  those  factors 
specified  in  the  amended  rule.*'  The 
proposed  factors  that  would  govern  the 
selection  of  foreign  custodians  are 


'"  See  Custodian  Letter  D,  supra  note  14.  at  14- 
15  (discussing  these  considerations). 

'*See  la  Letter  m,  supra  note  14,  at  10 
(recommending  that  evaluations  of  compulsory 
depositories  be  part  of  the  custodian  selection 
process);  Custodian  Letter  I,  supra  note  14,  at  4-5, 
6-7  (consistent  with  proposed  approach). 

'"Any  custodian  selected  by  the  delegate  would 
have  to  be  an  "eligible  foreign  custodian"  as 
defined  in  proposed  rule  17f-5(d)(3).  See  "Eligible 
Foreign  Custodians"  below. 

^Proposed  rule  17f-5(a)(2).  See  also  IQ  Letter  m. 
supra  note  14,  at  5  (Exhibit  A);  Custodian  Letter  I, 
supra  note  14,  at  7  (Exhibit  A)  (recommending  that 
U.S.  bank  delegates  be  required  to  represent  to  the 
board  that  a  foreign  custodian's  internal  controls  or 
established  procedures  are  adequate  to  provide 
reasonable  protection  for  fund  assets). 

The  proposed  approach  would  be  consistent  with 
that  governing  country-wide  custodial  risks 
evaluations.  Like  the  current  rule,  the  proposed 
finding  of  reasonable  protection  would  have  to  be 
made  prior  to  placing  the  fund's  assets  with  the 
foreign  custodian. 

"Proposed  rule  17f-5(a)(2).  See  "Custody  in 
Foreign  Countries"  above. 

"Proposed  rule  I7f-5(a)(2)  (i)  through  (iii).  As 
indicated  in  the  text  accompanying  note  71  supra, 
proposed  rule  17f-5(a)(l)  would  require  delegates 
that  evaluate  the  protection  afforded  fund  assets 
held  by  a  compulsory  depository  to  consider  the 
factors  set  forth  in  rule  17f-5(a)(2)  (i)  through  (iii)     * 
governing  the  selection  of  foreign  custodians. 


39598 


Federal  Register  /  Vol.  60,  No.  148  /  Wednesday,  August  2,  1995  /  Proposed  Rules 


derived  from  the  Notes  to  the  cuirent 
rule.»' 

The  Notes  to  rule  17f-5  address  a 
foreign  custodian's  financial  strength, 
its  general  reputation  and  standing  in 
the  country,  and  its  ability  to  provide 
efficiently  the  custodial  services 
required  and  the  relative  costs  of  those 
services.*^ 

In  addition  to  a  custodian's  financial 
strength,'^  the  amended  rule  would 
address  a  custodian's  reputation  and 
standing  generally,  rather  than  in  the 
country  where  the  custodian  is 
located."*  A  custodian's  reputation  and 
standing  outside  of  its  own  country  may 
be  relevant,  especially  in  the  case  of 
multi-national  banks.  By  no  longer  tying 
consideration  of  a  custodian's 
reputation  and  standing  to  the  coimtry 
where  the  custodian  is  located,  the 
amended  rule  seeks  to  provide  delegates 
with  greater  flexibility  to  evaluate  a 
custodian's  reputation  based  on  the 
facts  and  circimistances  relevant  to  the 
particiilar  custodian.  The  amended 
provision  also  woidd  require,  in  the 
case  of  a  securities  depository, 
consideration  of  the  depository's 
operating  history  and  number  of 
participants.** 

In  addition,  the  amended  provision 
would  no  longer  address  a  custodian's 
efficiency  and  relative  costs.  Weighing  a 
custodian's  efficiency  against  the  costs 
of  its  services  does  not  appear  to  be 
particularly  germane  to  the  safety  of 
fund  assets  in  the  hands  of  that 
custodian.  Although  these  matters 


••  See  rule  17f-S.  Notes  2(aHd). 

"Rule  17f-5,  Note  2(a). 

■3  In  evaluating  a  custodian's  financial  strength, 
the  delegate,  for  example,  may  consider 
capitalization,  financial  history,  and  any  other  lines 
of  business  undertaken  by  the  custodian  and  the 
potential  effects  of  such  businesses  on  the 
custodian's  Bnancial  condition  and  operations. 

"Proposed  rule  17{-5(a)(2)(i). 

*>  These  matters  currently  ate  addressed  as  a 
separate  Note  under  rule  17f-5.  Rule  17f-5,  Note 
2(d).  Although  certain  matters  [i.e..  operating 
history  and  number  of  participants)  would 
specifically  apply  to  depositories,  all  of  the  {actors 
set  forth  in  proposed  rule  17f-5(a)(2)  (i)  through  (iii) 
would  have  to  be  considered  when  selecting  foreign 
depositories. 

The  Custodian  Group  indicated  that  information 
concerning  certain  depositories  may  be  difficult  or 
impossible  to  obtain.  The  IQ  and  the  Custodian 
Group  recommended  that  the  rule  address  this 
problem  by  requiring  consideration  of  a 
depository's  operating  history  if  such  information  is 
"reasonably  obtainable."  IQ  Letter  m,  supra  note 
14,  at  2-3  (Exhibit  A):  Custodian  Letter  I.  supra  note 
14.  at  14-16  and  at  4  (Exhibit  A). 

The  extent  (or  absence)  of  information  about  a 
foreign  depository  may  be  relevant  in  determining 
whether  the  depository  will  provide  reasonable 
protection  for  fund  assets.  For  example,  the  lack  of 
available  information  about  a  depository's  operating 
history  may  militate  against  the  depository's  use. 
Consequently,  the  amended  rule  would  not  make  an 
exception  when  information  about  a  depository  is 
not  available. 


would  not  be  addressed  under  the 
amended  rule,  the  delegate  may 
appropriately  consider  custodial 
efficiency  and  costs  in  selecting  a 
foreign  custodian. 

The  Notes  to  rule  17f-5  also  state  that 
the  fund's  board  shoiUd  consider 
whether  a  foreign  custodian  will 
provide  a  level  of  safeguards  not 
materially  different  from  those  of  the 
fund's  U.S.  custodian.8*  The 
Commission  believes  that  foreign 
custodian  arrangements,  although 
different  from  U.S.  arrangements, 
nonetheless  may  provide  reasonable  and 
effective  safeguards  for  fund  assets.^ 
Accordingly,  the  amended  rule  would 
focus  on  whether  a  foreign  custodian 
would  provide  reasonable  protection  for 
fund  assets,  and  would  specifically 
require  the  delegate  to  consider  the 
custodian's  practices,  procedures,  and 
internal  controls  in  making  this 
determination.** 

The  protections  provided  by 
custodians  within  a  foreign  country  may. 
vary  widely.  Thus,  one  custodian's 
practices  and  internal  controls  may 
provide  reasonable  protections,  while 
those  of  other  custodians  may  not.  In 
addition,  although  the  rule  would  not 
require  parity  between  foreign  and  U.S. 
custodian  arrangements,  reference  to 
U.S.  standards  may  be  relevant  in 
determining  whether  a  foreign 
custodian's  practices  and  internal 
controls  will  reasonably  protect  fund 
assets. 

Finally,  the  amended  rule  would 
require  the  delegate  to  assess  the 
likelihood  of  U.S.  jurisdiction  over  and 
enforcement  of  judgments  against  a 
foreign  custodian.**  The  proposed 
requirement  would  broaden  the  Notes  to 
the  current  rule,  which  address  whether 
a  foreign  custodian  has  any  branch 
offices  in  the  United  States.'*'  Under  the 
proposed  approach,  in  addition  to 
considering  domestic  branches,  the 
delegate  could  take  into  accoimt  other 
jurisdictional  and  enforcement  means, 
such  as  whether  a  foreign  custodian  has 
appointed  an  agent  for  service  of 


••Rule  17f-5.  Note  2(b). 

•^  See  Custodian  Letter  n,  supra  note  14,  at  3-6. 

"Propoeed  rule  17f-5(a)(2)(ii).  See  IQ  Letter  m, 
supra  note  14,  at  2  (Exhibit  A);  Custodian  Letter  I, 
supra  note  14,  at  9-11  and  at  4  (Exhibit  A) 
(recommending  that  the  rule  focus  on  the 
protections  provided  by  foreign  custodians  rather 
than  the  equivalency  of  those  protections  to  U.S. 
standards). 

When  different  delegates  evaluate  country-wide 
and  foreign  custodian  risks,  the  delegates  may  come 
to  different  determinations,  which  are  attributable 
to  the  different  assessments  involved.  See  text 
accompanying  note  55  supra  (regarding  evaluations 
of  a  country's  prevailing  custodial  risks). 

"Proposed  rule  17f-5(a)(2)(iii). 

w  See  rule  1 7f-5.  Note  2(c). 


process  in  the  United  States  or 
consented  to  U.S.  jurisdiction." 

The  Commission  requests  comment 
on  the  proposed  approach  and  the 
factors  that  delegates  would  be  required 
to  consider  in  selecting  foreign 
custodians. 

4.  Foreign  Custody  Contracts 
a.  Proposed  Approach 

Rule  17f-5  currently  requires  the 
fund's  foreign  custody  arrangements  to 
be  governed  by  a  written  contract  that 
has  been  approved  by  the  board.'^  The 
current  rule  also  enumerates  specific 
provisions  that  must  be  included  in  the 
contract.  The  contract  generally  must 
provide  that:  (A)  The  fund  will  be 
indemnified  and  its  assets  inspired  in 
the  event  of  loss;  (B)  the  fund's  assets 
will  not  be  subject  to  liens  or  other 
claims  in  favor  of  the  foreign  custodian 
or  its  creditors;  (C)  the  fund's  assets  will 
be  freely  transferable  without  the 
payment  of  money;  (D)  records  will  be 
kept  identifying  the  fund's  assets  as 
belonging  to  the  fund;  (E)  the  fund's 
independent  public  accountants  will  be 
given  access  to  those  records  or 
confirmation  of  the  contents  of  those 
records;  and  (F)  the  fund  will  receive 
periodic  reports,  including  notification 
of  any  transfers  to  or  from  the  fund's 
accoimt  .'3 

The  amended  rule  would  retain  the 
requirement  of  a  written  foreign  custody 
contract,  but  would  not  enumerate 
specific  provisions  that  must  be 
included  in  the  contract.^  In  proposing 
this  approach,  the  Commission  does  not 
intend  to  imply  that  the  contract 
provisions  required  under  the  current 
rule  are  not  important.  Rather,  the 
Commission  believes  that  funds  should 
be  able  to  establish  contractual 
arrangements  that  reflect  the  particular 
drciunstances  presented.  Contract 
provisions  other  than  those  currently 
required  may  be  important  in  any  given 
foreign  market  or  for  a  specific  foreign 
custodian.  In  addition,  certain  practical 
problems  and  interpretive  questions    ^ 
have  arisen  regarding  the  current 
contract  requirements.'*  As  custody 
practices  change,  similar  issues  may 


*'  The  Commission  recognizes  that  U.S. 
jurisdiction  may  not  be  obtainable  over  certain 
foreign  depositories.  As  with  the  other  factors  under 
the  amended  rule,  an  affirmative  finding  of  U.S. 
jurisdiction  would  not  be  required.  Rather,  the 
absence  of  U.S.  jurisdiction  would  have  to  be 
considered  in  making  the  overall  determination  that 
using  the  custodian  will  provide  reasonable 
protection  for  fund  assets. 

«Rulel7f-5(a)(l)(iii). 

"Rule  17f-5(a)(l)(iii)(A)-(F). 

*«  Proposed  rule  17f-S(a)(3). 

**  See  "Request  for  Comment  on  Specific  Contract 
Provisioiu"  below. 


Federal  Register  /  Vol.  60,  No.  148  /  Wednesday,  August  2,  1995  /  Proposed  Rules 


39599 


arise  in  the  future  that  could  delay  or 
preclude  certain  arrangements. 

The  amended  rule  would  require  a 
finding  that  the  foreign  custody  contract 
will  provide  reasonable  protection  for 
the  fund's  assets  based  on  aU  factors 
relevant  to  the  safekeeping  of  such 
assets.  Determining  whether  a  contract 
provides  such  protection  typically 
would  involve  consideration  of  the 
contract  provisions  required  under  the 
current  rule  as  well  as  those  customarily 
provided  by  U.S.  custodians  and  other 
foreign  custodians  operating  in  the 

country.'* 

In  addition,  the  Commission 
understands  that  funds  often  contract 
with  their  primary  custodians  for 
foreign  custody  services;  the  primary 
custodian,  in  turn,  enters  into  separate 
contracts  with  the  fimd's  foreign  bank 
custodians.  When  the  fimd's  contractual 
relationship  with  a  foreign  custodian  is 
indirect,  the  delegate  should  consider 
the  fund's  rights  vis-a-vis  both  the 
contracting  intermediary  custodian  and 
the  foreign  custodian  that  holds  the 
fund's  assets.  The  delegate,  for  example, 
should  consider  whether  the 
intermediary  custodian  has  agreed  in  its 
contract  vnth  the  fund  to  obtain 
indemnification  or  other  contractual 
protections  from  the  foreign  custodian. 
The  delegate  also  should  consider, 
among  other  things,  whether  the  fund 
would  be  able  to  assert  claims  directly 
against  the  foreign  custodian  in  the 
event  of  loss.'' 

The  Commission  also  understands 
that  depository  arrangements  typically 
are  not  governed  by  contract,'*  In 
addition,  a  foreign  depository's  services 
often  are  not  provided  directly  to  the 
fund  or  its  primary  custodian." 


''The  proposed  approach  would  not  require  a 
finding  that  the  foreign  custody  contract  provides 
protections  equivalent  to  U.S.  safeguards  or  that  the 
contract  addresses  every  possible  contingency  for 
loss  of  the  fund's  assets.  Rather,  the  amended  rule 
would  focus  on  whether  the  contract  would  provide 
reasonable  protection  for  the  fund's  assets. 

"See,  e.g..  Citibank,  N.A.,  Investment  Company 
Act  Release  Nos.  18710  (May  15, 1992),  57  FR 
21835  (Notice  of  Application)  and  18782  (]une  12, 
1992),  51  SEC  Docket  1533  (Order)  (contract 
between  the  intermediary  U.S.  custodian  and  the 
foreign  custodian  gives  the  fund  the  right  to  enforce 
the  agreement  directly  against  the  foreign 
custodian). 

0*  See  Custodian  Letter  n,  supra  note  14,  at  6-8. 
The  ICI  and  the  Custodian  Group  recommended 
that  any  required  contract  provisions  should  not 
apply  to  depositories.  ICI  Letter  ID,  supra  note  14, 
at  3-5  (Exhibit  A);  Custodian  Letter  I,  supra  note 
14,  at  11-12.  The  IQ  and  the  Custodian  Group 
recommended  requiring  the  rules  or  established 
practices  of  a  depository  to  provide  specific 
safeguards  relating  to  the  free  transferability  of  the 
fund's  assets,  the  keeping  of  adequate  records,  and 
periodic  reporting  and  notification  of  asset 
transfers.  ICI  Letter  m,  supra  note  14,  at  3-5 
(Exhibit  A):  Custodian  Letter  I,  supra  note  14,  at  12. 

"See  Custodian  Letter  I,  supra  note  14,  at  11-12. 


Depository  services  typically  are 
provided  through  foreign  banks  that 
have  an  establi^ed  relationship  with 
the  depository.  '«>  The  amended  rule, 
like  the  current  rule,  would  not  require 
foreign  depositories  to  be  parties  to  the 
fund's  foreign  custody  contract.'*" 
Instead,  the  delegate  should  consider 
the  responsibilities  of  the  bank 
custodian  interacting  with  the 
depository,  along  with  the  rights  of  the 
fund  in  relation  to  both  the  intermediary 
custodian  and  depository. 

The  Commission  requests  comment 
on  the  proposed  approach.  The 
Commission  requests  specific  comment 
whether  the  amended  rule  should 
require  specific  contract  provisions.  In 
particular,  would  the  proposed    . 
approach  facilitate  the  use  of  foreign 
custody  arrangements  or  create 
difficulties  in  obtaining  important 
contractual  protections  from  foreign 
custodians?  For  example,  codifying 
specific  contract  requirements  may  offer 
certain  advantages  to  fund  shareholders 
by  removing  these  protections  from  the 
items  that  could  be  subject  to 
negotiation.  The  Commission  also 
requests  comment  whether  the  amended 
rule  should  include  specific  factors 
(such  as  those  discussed  above)  that 
delegates  would  have  to  consider  in 
evaluating  the  protections  provided  by  a 
contract. '02 

b.  Request  for  Comment  on  Specific 
Contract  Provisions 

The  ICI  and  the  Custodian  Group 
recommended  retaining  the  rule's 
current  contract  requirements,  with 
certain  modifications.  '"^  The 
Commission  requests  comment  on  the 
current  provisions  and  the  related 
recommendations  of  the  ICI  and  the 
Custodian  Group.  In  addition,  the 
Custodian  Group  indicated  that  the 
rule's  current  contract  requirements 
have  become  industry  standards  for 


'""Id.  (indicating  that,  from  the  fund's 
perspective,  a  depository  typically  will  be  a 
custodian  for  a  foreign  bai^  custodian,  which  is 
itself  a  subcustodian  of  the  fund's  U.S.  custodian). 
See  also  Custodian  Letter  n,  supra  note  14,  at  6- 
8. 

">'  See  Investment  Company  Institute  2-3  (pub. 
avail.  Nov.  4, 1987)  (hereinafter  1987  Division 
Letter). 

■"^Including  specific  factors  does  not  appear  to  be 
necessary  since  the  Commission  understands  that 
foreign  custody  contracts  incorporating  important 
contractual  protections  are  a  matter  of  standard 
industry  practice.  See,  e.g..  Custodian  Letter  I. 
discussed  infra  note  103. 

■°MQ  Letter  I,  supra  note  14,  at  5  (indicating  that 
it  is  appropriate  for  the  rule  to  require  certain 
essential  contract  provisions):  Custodian  Letter  I, 
supra  note  14,  at  11.  The  ICI  and  the  Custodian 
Group  reconunended  that  the  contract  requirements 
apply  only  to  foreign  bank  custodians.  See  supra 
rxote  (regarding  the  IQ  and  the  Custodian  Group's 
recommendations  for  depository  arrangements). 


custodial  arrangements  involving 
foreign  banks.  '<>*  The  Commission 
requests  specific  comment  whether  this 
is  the  case. 

The  IQ  and  the  Custodian  Group 
recommended  modifying  the  current 
requirement  prohibiting  Uens  on  the 
fund's  assets. '05  The  ICI  and  the 
Custodian  Group  indicated  that  this 
requirement  should  not  apply  to  cash, 
since,  in  most  jurisdictions,  cash  may 
become  subject  to  creditors'  claims  if  a 
custodian  becomes  bankrupt.'*'' 

The  IQ  and  the  Custodian  Group  also 
recommended  modifying  the  current 
recordkeeping  requirement  to 
specifically  recognize  the  permissibility 
of  "omnibus  accounts."  '*"  These 
accounts  contain  the  assets  of  more  than 
one  custodial  customer,  and  are 
established  by  intermediary  custodians 
with  foreign  banks  and  securities 
depositories.'**  In  an  omnibus  account 
structure,  the  intermediary,  which  is 
reflected  on  the  foreign  custodian's 
books  as  the  record  owner  of  the  assets, 
is  responsible  for  maintaining  records 
that  identify  each  of  its  customer's 
assets.'*" 

The  IQ  and  the  Custodian  Group 
disagreed  on  how  the  rule  should 
address  indemnification  and 
insurance. '  'o  The  IQ  recommended 


'0*  See  Custodian  Letter  \.  supra  note  14,  at  11 

"X  la  Letter  m,  supra  note  14,  at  12:  Custodian 
Letter  I,  supra  note  14,  at  21-22.  See  rule  17f- 
5(a)(l)(iii)(B). 

""la  Letter  m,  supra  note  14,4t  12;  Custodian 
Letter  I,  supra  note  14,  at  21-22. 

'o^ia  Letter  IH.  supra  note  14,  at  3^  (Exhibit  A); 
Custodian  Letter  I,  supra  note  14,  at  22-23.  See  rule 
17f-5(a)(l)(iii)(D). 

'"Custodian  Letter  1,  supra  note  14,  at  22-23. 
The  IQ  and  the  Custodian  Group  also 
recommended  specifically  recognizing  the  role  of 
U.S.  intermediary  custodians  in  connection  with 
the  current  provisions  relating  to  indemnification 
and  insurance,  access  to  the  foreign  custodian's 
books,  and  periodic  reporting.  IQ  Letter  m.  supra 
note  ,  at  3-4  (Exhibit  A);  Custodian  Letter  ID,  supra 
note  14,  at  5-6  (Exhibit  A).  This  approach  may  help 
clarify  the  rule's  requirements,  although  it  does  not 
appear  to  be  necessarv. 

'°*  Although  the  recommended  change  may  help 
clarify  the  rule's  requirements,  it  is  not  necessary. 
The  current  rule  does  not  prescribe  a  specific 
manner  for  keeping  custody  records.  See  also  State 
Street  Bank  and  Trust  Company  (pub.  avail.  Feb.  28, 
1995)  (regarding  the  permissibility  of  omnibus 
accounts).  , 

""By  its  terms,  rule  17f-5  requires  foreign 
custody  contracts  to  provide  that  the  fund  will  be 
indemnified  and  its  assets  insured  in  the  event  of 
loss.  Rule  17f-5(a)(l)(iii)(A).  Consistent  with  a  prior 
Division  no-action  position,  the  IQ  and  the 
Custodian  Group  recommended  requiring  either 
indemnification  or  insurance.  ICI  Letter  ID,  supra 
note  14,  at  5  (Exhibit  A):  Custodian  Letter  m,  supra 
note  14,  at  4  (Exhibit  B).  See  also  1987  Division 
Letter,  supra  note  101,  at  2-3.  The  ICI  and  the 
Custodian  Group  also  recommended  requiring  fund 
assets  to  be  protected  for  losses  resulting  from  a 
foreign  custodian's  failure  to  use  reasonable  care. 
IQ  Letter  IH.  supra  note  14,  at  5  (Exhibit  A): 

Continued 
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that,  instead  of  requiring 
indemnification  or  insurance  as  a 
contract  provision,  the  rule  require  the 
fund's  U.S.  custodian  (acting  as  the 
delegate  responsible  for  the  foreign 
custody  contract)  to  represent  that  the 
fund's  overall  contractual  arrangements 
provide  indemnification  or  insurance 
protections.'"  The  IQ  indicated  that, 
xmder  its  approach,  indemnification  or 
insurance  protections  could  appear 
either  in  the  fund's  contract  with  its 
U.S.  custodian  or  in  the  contract 
between  the  U.S.  custodian  and  the 
foreign  custodian. '  '^  The  Custodian 
Group  objected  to  the  ICI's  approach, 
arguing  that  it  would  make  custodian 
delegates  responsible  for  indemnifying 
or  insuring  depository  arrangements."' 

5.  Monitoring  Custody  Arrangements 
and  Withdrawing  Assets  From 
Custodians 

The  amended  rule  would  require  the 
delegate  to  monitor  the  continuing 
appropriateness  of  the  custodjk  of  the 
fund's  assets  in  a  coimtry,  with  a 
particular  custodian,  and  under  the 
foreign  custody  contract."*  This 
requirement  seeks  to  address  the 
possibihty  that  the  fund's  arrangements, 
although  consistent  with  the  amended 
rule's  requirements  when  initially 
entered  into,  may  later  fail  to  provide 
reasonable  protection  for  fund  assets."' 
The  proposed  monitoring  requirement 
would  involve  establishing  a  means  of 
receiving  sufficient  and  timely 
information  to  respond  to  material 


Custodian  Lener  01.  supra  note  14,  at  4  (Exhibit  B). 
See  1987  Division  Letter,  supra  note  14.  at  2-3 
(indicating  that  the  rule  requires  indemnification  or 
insurance  to  cover  foreseeable  risks  of  loss). 

■  ■  ■  !□  Letter  I.  supra  note  14,  at  5  (noting  that 
indemnification  provisions  often  are  included  in 
the  fund's  contract  with  its  U.S.  custodian);  IQ 
Letter  m.  supra  note  14.  at  12  and  at  4  (Exhibit  A). 

'  'MQ  Letter  m,  supra  note  14,  at  12.  This 
approach  currently  is  permitted  under  rule  17f-5, 
which  does  not  specify  the  party  that  must  provide 
indemnification  and  insurance  protections.  See  rule 
17f-5(a)(l)(iii)(A). 

■»  Custodian  Letter  m,  supra  note  14,  at  4.  The 
Custodian  Group  would  not  require 
indemnification  or  insurance  with  respect  to 
depository  arrangements.  Id.  See  also  Custodian 
Letter  n.  supra  note  14,  at  6-7  (indicating  that 
depositories  often  establish  compensation  funds  for 
losses  attributable  to  the  depository). 

"♦Proposed  rule  17f-5(a)(4).  See  rule  17f-5(a)(2) 
(requiring  a  system  to  monitor  the  fund's 
arrangements  to  ensure  compliance  with  the 
conditions  of  the  rule). 

I  >'  The  amended  rule  seeks  to  clarify  the  scofie  of 
the  monitoring  requirement  by  tying  monitoring 
obligations  to  the  reasonable  protection  findings 
required  to  be  made  in  establishing  foreign  custody 
arrangements.  See  IQ  Letter  m.  supra  note  14,  at 
6  (Exhibit  A);  Custodian  Letter  I.  supra  note  14.  at 
17  (recommending  that  monitoring  responsibilities 
relate  to  specific  representations  that  would  have  to 
be  made  when  custody  arrangements  are  entered 
into). 


changes."^  E)etermining  appropriate 
monitoring  procedures  would  depend 
on  the  facts  and  circumstances 
involved.  For  example,  custodial 
practices  in  certain  coiuitries  or  used  by 
certain  custodians  may  require  frequent 
monitoring,  while  other  arrangements 
require  significantly  less  oversight."' 

If  an  arrangement  no  longer  meets  the 
requirements  of  the  amended  rule,  the 
fimd  would  have  to  withdraw  its  assets 
from  the  country  or  custodian  as  soon 
as  reasonably  practicable.  The  ciuxent 
rule  requires  a  fimd  in  these 
circumstances  to  withdraw  its  assets 
from  a  foreign  custodian  as  soon  as 
reasonably  practical,  but  specifies  that, 
in  any  event,  assets  withdrawals  must 
be  made  within  180  days."*  The 
amended  rule  would  eliminate  the  180 
day  provision  and  focus  instead  on  the 
importance  of  taking  prompt  action 
based  on  the  circumstances  presented. 
For  example,  a  fund  that  invests  its 
assets  primarily  in  a  single  coimtry  may 
require  more  time  to  withdraw  those 
assets  than  a  fund  that  has  placed  only 
a  small  percentage  of  its  assets  with  a 
particular  custodian  or  in  a  particular 
country. 

The  Commission  requests  comment 
on  the  proposed  monitoring 
requirement.  The  Commission  requests 
specific  comment  whether  the  amended 
ride  should  require  asset  withdrawals  to 
be  effected  within  a  specific  time 
period."'  Commenters  favoring  this 
approach  should  indicate  what  the  time 
period  should  be  and  whether  a  period 
of  less  than  180  days  [e.g.,  90  days) 
would  be  appropriate.  The  Commission 
also  requests  comment  whether,  as  an 


'  '*See  1984  Reproposing  Release,  supra  note  8, 
at  2910  (consistent  with  the  proposed  approach). 
See  also  1987  Division  Letter,  supra  note  101,  at  4 
n.S  (indicating  that,  under  the  current  rule,  the 
board  generally  may  rely  on  the  fund's  U.S. 
custodian  or  another  third-party  expert  to  oversee 
the  fund's  arrangements  so  long  as  the  expert  agrees 
to  notify  the  board  of  any  material  changes,  and  that 
the  board  is  not  required  to  review  periodic  reports 
in  the  absence  of  a  material  change). 

"'The  la  and  the  Custodian  Group 
recommended  allowing  delegates  to  satisfy  their 
monitoring  obligations  by  periodically,  but  no  less 
frequently  than  annually,  reviewing  a  foreign 
custodian's  financial  position  and  internal  controls. 
ICI  Letter  m,  supra  note  14,  at  6  (Exhibit  A); 
Custodian  Letter  I,  supra  note  14,  at  17  (also 
indicating  that,  in  a  formal  sense,  the  board  or  a 
custodian  delegate  could  not  be  expected  to 
monitor  continuously  a  foreign  custodian's 
financial  position  and  internal  controls). 

"•Rule  17f-5(a)(4).  See genera;/y  1985  Release 
Proposing  Amendments,  supra  note  8,  at  24541 
(proposing  a  90-day  grace  period):  1985  Release 
Adopting  Amendments,  supra  note  8.  at  37655 
(adopting  a  180-day  grace  period  to  provide 
sufficient  time  for  funds  to  negotiate  alternative 
arrangements). 

"'  See  la  Letter  in,  supra  note  14.  at  6  (Exhibit 
A):  Custodian  Letter  L  supra  note  14,  at  8  (Exhibit 
A)  (incorporating  the  180-day  grace  period  of  the 
current  rule). 


alternative  or  in  addition  to  providing  a 
specific  grace  period,  the  rule  should 
require  the  use  of  interim  arrangements, 
such  as  insurance  or  third-party 
indemnification  agreements,  to  protect 
against  possible  loss  of  fund  assets  until 
alternative  arrangements  can  be  made. 

C.  Eligible  Foreign  Custodians 

1.  Banks  and  Trust  Companies 

a.  Proposed  Approach 

The  amended  rule  would  define  an 
"eUgible  foreign  custodian"  as  foreign 
banks  and  trust  companies  that  are 
subject  to  foreign  bank  or  trust  company 
regulation. '20  An  ehgible  foreign 
custodian  also  would  include  majority- 
owned  foreign  subsidiaries  of  a 
quahfied  U.S.  bank  or  a  U.S.  bank 
holding  company. '2'  The  amended  rule 
would  not  subject  foreign  bank  and  trust 
custodians  to  specific  capital 
requirements. '22  x^e  amended  rule, 
however,  would  prohibit  foreign  bank 
and  trust  custodians  from  being 
affiliated  persons  of  the  fund  or 
affiliated  persons  of  such  persons. '23 

Rule  171-5  currently  limits  the  class 
of  eligible  fund  custodians  to  foreign 
banks  and  trust  companies  that  have 
more  than  $200  million  in  shareholders' 
equity  and  majority-owned  foreign 
subsidiaries  of  qualified  U.S.  banks  or 
bank-holding  companies  that  have  more 
than  $100  million  in  shareholders' 
equity.'2«  Although  this  approach  seeks 
to  protect  against  the  risk  of  loss  from 
a  custodian's  insolvency, '25  the 
shareholders'  equity  requirement  has 
become  an  inflexible  standard  that  does 
not  address  matters,  such  as  credit  and 
market  risks,  that  may  affect  an 
institution's  financial  health. '26 


'"Proposed  rule  17f-5(d)(3)(i). 

■21 A  "qualified  U.S.  bank"  would  be  defined  in 
proposed  rule  17f-5(d)(5).  Undercurrent  rule  17f- 
5,  the  definition  of  a  qualified  U.S.  bank  mirrors  the 
definition  of  "bank"  in  section  2(a)(5),  except  that 
it  requires  certain  banks  and  trust  companies  that 
receive  deposits  or  exercise  fiduciary  powers  and 
that  are  subject  to  state  or  federal  regulation  to  be 
orgartized  understate  or  federal  law.  See  15  U.S.C 
2(a)(5)(C)  and  rule  17f-5(c)(3)(iii).  Proposed  rule 
17f-5(d)(5)  would  not  change  this  definition. 

'^The  Commission  previously  considered  using 
this  approach.  See  1982  Proposing  Release,  supra 
note  3,  at  16347. 

I"  See  section  2(a)(3),  15  U.S.C  80a-2(a)(3) 
(defining  affiliated  person). 

'"Rule  17f-5(c)(2)  (i)  and  (ii). 

'^  See  John  Downes  &  Jordan  Elliot  Goodman. 
Dictionary  of  Finance  and  Investment  Terms  377 
(2d  ed.  1987)  (defining  shareholders'  equity  as  total 
assets  minus  total  liabilities  of  a  corporation).  Cf. 
1984  Reproposing  Release,  supra  note  8.  at  2907 
(indicating  that  the  rule's  capital  requirements  seek 
to  address  disparities  in  the  protections  provided  by 
various  foreign  regulatory  systems). 

'^The  shareholders'  equity  requirement  has  been 
the  subject  of  several  no-action  letters  and  a  number 
of  exemptive  orders.  See  infra  notes  128, 142.  and 
144  and  accompanying  text. 


Shareholders'  equity  also  does  not 
provide  a  imiform  assessment  of 
financial  strength,  since  it  may  be 
calculated  differently  depending  both 
on  the  country  where  the  institution  is 
organized  and  the  institution's 
accounting  practices. '2'' 

In  addition,  the  shareholders'  equity 
requirement  may  limit  unnecessarily  the 
class  of  eligible  foreign  custodians. 
Certain  hi^ly  capitalized  custodians, 
such  as  national  banks  that  maintain 
substantial  govemment-fimded  reserves 
to  satisfy  their  liabilities,  do  not  have 
shareholders'  equity. '28  In  addition,  in 
certain  emerging  and  smaller  markets, 
very  few  or  no  foreign  custodians  have 
sufficient  shareholders'  equity  to  meet 
the  $100  million  and  $200  million 
standards. '2'> 

In  proposing  to  eliminate  specific 
capital  requirements,  the  Commission 
does  not  intend  to  imply  that  a 
custodian's  financial  strength  is  not 
important  to  the  custodian's  abiUty  to 
serve  a  fund. '  ^  The  amended  rule 
would  require  the  board's  delegate  to 
determine  that  foreign  custodians  will 
provide  reasonable  protection  for  the 
fimd's  assets  based  on,  among  other 
things,  a  custodian's  financial 
strength. '3'  This  approach  should 
sufficiently  address  the  adequacy  of  a 
custodian's  capital,  vdthout  imposing 
specific  capital  requirements. 

The  Commission  requests  comment 
on  the  proposed  approach.  The 
Commission  requests  specific  comment 
whether  the  current  shareholders' 
equity  requirement  should  be  retained, 
with  higher  or  lower  standards.  "2  For 


'^The  Commission  previously  sought  to  address 
this  problem  by  proposing  that  shareholders'  equity 
be  calculated  according  to  generally  accepted 
accounting  principles.  1985  Release  Proposing 
Amendments,  supra  note  8.  The  Commission 
decided  to  postpone  final  action  on  this  proposal 
due  to  concerns  that  compliance  costs  would  be 
excessive.  1985  Release  Adopting  Amendments, 
supra  note  8. 

'"Sue  1984  Adopting  Release,  supra  note  8.  at 
36082.  Custodians  organized  as  private  banks  also 
may  not  have  shareholders'  equity.  No-action 
letters,  however,  have  found  the  capital  of  certain 
private  banks  to  be  the  equivalent  of  shareholders' 
equity.  See  Piptet  &  Cie  (pub.  avail.  Sept.  8, 1993) 
(private  bank  with  partners'  equity);  Union  Bank  of 
Norway  (pub.  avail.  Nov.  30, 1992)  (private  bank 
found  to  have  the  equivalent  of  paid-in  capital  and 
retained  earnings). 

'"  See  Custodian  Letter  I,  supra  note  14.  at  18- 
19. 

'^  See  generally  Sub-custodian  Services  Survey, 
Euromoney  116  (Jan.  1994)  (indicating  that  U.S. 
custodians  view  capitalization  and  credit  rating  as 
the  most  significant  considerations  in  selecting 
foreign  custodians). 

■31  See  "Delegation  of  Board  Responsibilities — 
Selecting  Foreign  Custodians"  above. 

"^  See  Id  Letter  II,  supra  note  14,  at  3  (suggesting 
that  the  Commission  consider  whether  the  current 
standards  are  unnecessarily  high);  Custodian  Letter 
L  supfti  note  14.  at  18  (indicating  that  the 


example,  the  ICI  and  the  Custodian 
Group  recommended  lowering  the 
current  $100  million  and  $200  miUion 
standards  to  expand  the  class  of  eligible 
foreign  custodians  in  emerging  and 
smaller  markets. '^3  In  particular,  they 
recommended  that  a  custodian  with 
more  than  $25  million  in  shareholders' 
equity  should  be  eligible  to  hold  fimd 
assets,  if  it  is  one  of  the  five  largest 
banks  in  the  country.  '3*  The  Custodian 
Group  indicated  that  this  approach 
should  not  present  significant  risks, 
given  the  limited  amount  of  assets  likely 
to  be  maintained  in  smaller  markets  and 
the  other  protections  of  the  rule. '35 

The  Commission  also  requests 
comment  whether  any  additional 
entities,  such  as  foreign  broker-dealers, 
should  be  permitted  to  serve  as 
custodians. '36  Commenters  addressing 
this  issue  should  consider  the 
circumstances  under  which  additional 
types  of  entities  should  be  permitted  to 
hold  fund  assets.  For  example,  should 
these  entities  be  subject  to  capital  or 
other  special  requirements?  '3' 

Finally,  the  Commission  requests 
comment  on  prohibiting  affiliated 
foreign  custody  arrangements.  Custody 
by  fund  affiliates  raises  special  investor 
protection  concerns.  To  guard  against 
potential  abuses  resulting  from  control 
over  fund  assets  by  related  persons,  rule 
17f-2  under  the  Act,  the  Commission 


shareholders'  equity  requirement  "has  served  the 
Custodian  community  well  in  major,  established 
markets"). 

'"la  Letter  ID,  supra  note  14.  at  7  (Exhibit  A); 
Custodian  Letter  I,  supra  note  14,  at  18-19.  See  also 
"Other  Alternatives  Considered"  below  (regarding 
the  IQ's  and  the  Custodian  Group's  other 
recommendations). 

i^ia  Letter  m,  supra  note  14,  at  7  (Exhibit  A); 
Custodian  Letter  I,  supra  note  14,  at  18-19.  See  also 
1984  Adopting  Release,  supra  note  8.  at  36082 
(rejecting  the  use  of  foreign  bank  custodians  that 
constitute  one  of  the  five  largest  banks  in  a  country 
when  no  bank  in  that  country  meets  the 
shareholders'  equity  requirement). 

'"Custodian  Letter  I,  supm  note  14,  at  n.l2.  The 
Custodian  Group  also  noted  that  smaller  banks 
would  not  become  eligible  custodians  in  larger 
markets,  since  they  would  not  be  one  of  the  five 
largest  banks  in  the  country.  Id.  at  19. 

■3«When  a  foreign  entity  acts  as  both  a  bank  and 
broker-dealer,  it  would  meet  the  definition  of  an 
eligible  foreign  custodian  if  the  division  or  part  of 
the  entity  that  has  custody  of  fund  assets  is 
regulated  under  foreign  law  as  a  banking 
institution.  See  generai/y  1984  Reproposing 
Release,  supra  note  8,  at  2907-08  (not  allowing 
foreign  broker-dealers  to  serve  as  custodians  since 
funds  had  not  expressed  an  interest  in  these 
arrangements).  See  also  Canada  Trustee  Mortgage 
Company  (pub.  avail.  Dec.  29, 1989)  (loan  company 
vtrith  wholly-owned  trust  subsidiary  deemed  to  be 
an  eligible  foreign  custodian). 

'^'Broker-dealers,  for  example,  could  be  required 
to  be  subject  to  foreign  regulatory  requirements 
relating  to  their  financial  responsibility  and  the 
segregation  and  handling  of  customer  securities. 
See.  e.g.,  rule  206(4)-2(b)  under  the  Investment 
Advisers  Act  of  1940.  17  CFR  275.206(4)-2(b).  See 
also  rule  17{-l  under  the  Act 


rule  appUcable  to  funds  that  retain  ^ 
custody  of  their  ovna  assets,  has  been 
applied  to  affiliated  custody 
arrangements. '  3* 

The  Commission  is  aware  of  only  one 
existing  affiliated  foreign  custody 
arrangement,  and  believes  that  other 
such  arrangements  may  be  best 
addressed  on  a  case-by-case  basis. '3» 
The  Commission  recognizes,  however, 
that  affiliated  arrangements  may  become 
more  prevalent  as  global  investing  and 
custodian  networks  continue  to  grow 
and  as  the  fund  industry  continues  to 
consolidate.'*'  The  Commission, 
therefore,  requests  comment  whether 
the  proposed  prohibition  would  be 
unduly  restrictive  and  whether  the 
prohibition  should  apply  only  to  certain 
affiliated  arrangements,  such  as  when 
there  is  a  control  relationship  between 
the  fund's  adviser  and  a  foreign 
custodian.'*'  The  Commission  also 
requests  comment  whether  there  are 
alternative  safeguards  that  would 
address  the  investor  protection  concerns 
raised  by  these  arrangements.  For 
example,  should  fund  boards  estabUsh 
and  oversee  affiliated  arrangements 
without  the  discretion  to  delegate  this 
responsibiUty? 

b.  Other  Alternatives  Considered 

The  Commission  considered  several 
other  approaches  to  defining  an  eligible 
foreign  custodian.  These  alternatives 
could  be  used  in  lieu  of  the  current 
shareholders'  equity  requirement  or  in 
conjunction  wdth  reduced  capital 
standards.  The  Commission  requests 
comment  on  each  approach. 

The  Commission  considered  using  an 
approach  that  would  focus  on  a  bank  or 
trust  company's  safekeeping  abilities. '*2 


"*  See,  e.g..  Pegasus  Income  and  Capital  Fund, 
Inc  (pub.  avail.  Dec.  1. 1977)  (custody  by  U.S. 
adviser-bank).  Rule  17f-2  appears  to  be  unworkable 
in  the  foreign  custody  context  because  the  rule 
requires,  among  other  things,  fund  assets  to  be 
maintained  in  a  bank  that  is  subject  to  state  or 
federal  regulation;  the  fund's  assets  also  must  be 
subject  to  Commission  inspection  and  verified  by 
an  independent  public  accountant.  Rule  17f-2(b). 
(d),  and  (e).  See  1984  Reproposing  Release,  supra 
note  8,  at  2907-08. 

The  Division  currently  is  reviewnng  rule  17f-2, 
and  may  recommend  in  the  future  that  the 
Conunission  propose  certain  changes  in  the  rule's 
requirements. 

'»Dean  Witter  World  Wide  Investment  Trust 
(pub.  avail.  Mar.  14,  1988)  (affiliation  between  the 
fund's  sub-adviser  and  primary  custodian  deemed 
sufficiently  remote  so  as  not  to  require  the 
protections  of  rule  17f-2). 

'*•  See  John  Waggoner,  Urge  to  Merge  Hits  Mutual 
Funds.  USA  Today.  Feb.  8, 1995,  at  IB.  See  also 
Timothy  L.  O'Brien  and  Steven  Lipin.  In  the  Latest 
Round  of  Banking  Mergers.  Even  Big  Institutions 
Become  Targets,  Wall  St.  J.,  July  14. 1995,  at  A3. 

I"  See  section  2(a)(3)(C)  of  the  Act. 

'''See Permanent  Trustee  Company  Limited, 
Investment  Company  Act  Release  Nos.  17833  (Oct. 

CoDtinuad 
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Under  this  approach,  a  bank  or  trust 
company  would  be  an  eligible  foreign 
custodian  if  it  had  maintained  custody 
of  a  substantial  amount  of  assets  [e.g., 
$500  million)  over  a  specified  period  of 
time  {e.g.,  the  past  five  years)  and  had 
not  incurred  any  material  loss  of 
custodial  assets  during  that  period. 
Commenters  addressing  this  alternative 
should  discuss  the  criteria  that  should 
be  used  to  establish  a  custodian's 
safekeeping  abilities  and  the  feasibility 
of  monitoring  compliance  with  such 
criteria.'*' 

The  ICI  and  the  Custodian  Group 
recommended  using  an  approach  based 
on  prior  exempli ve  orders. '♦•  Under  this 
alternative,  a  foreign  bank  or  trust 
company  would  not  have  to  satisfy  a 
shareholders'  equity  requirement  if  (i) 
the  bank  or  trust  company  is  a 
subsidiary  of  the  fund's  primary 
custodian;  (ii)  the  primary  custodian 
meets  certain  capital  requirements;  and 
(iii)  the  primary  custodian  assumes 
financial  responsibility  for  the  bank  or 
trust  custodian's  use.'**  The 
Commission  requests  commenters 
addressing  this  alternative  to  consider 
the  appropriateness  of  allowing  U.S. 
and  foreign  banks  to  serve  as  both 
assurance-providers  and  delegates  for 
foreign  custodian  selection.'^  The 
Commission  also  requests  commenters 
to  consider  whether  assurance 
arrangements  should  be  limited  to 


31, 1990),  5S  FR  46749  (Notice  of  Application)  and 
17888  (Nov.  30. 1990),  47  SEC  Docket  1627  (Order) 
(granting  exeniptive  relief  from  the  shareholders' 
equity  requirement  based  on  the  applicant's 
established  record  as  a  custodian  and  certain  other 
bctors). 

*«s  In  some  foreign  countries,  for  example,  the 
amount  of  assets  in  a  custodian's  safekeeping  may 
be  considered  proprietary  information  that  would 
not  be  available  to  delegates. 

'**See,  e.g..  Chase  Manhattan  Bank,  Investment 
Company  Act  Release  Nos.  18025  (Mar.  4. 1991),  56 
FR  10451  (Notice  of  Application)  and  18077  (Apr. 
2,  1991).  48  SEC  Docket  864  (Order). 

'*>ICI  Letter  m.  supra  note  14,  at  8-10  (Exhibit 
A):  Custodian  Letter  I,  supra  note  14,  at  20  and  at 
10-12  (Exhibit  A)  (the  primary  custodian  would 
have  to  be  either  a  U.S.  bank  with  more  than  $100 
million  in  shareholders'  equity  or  a  foreign  bank  or 
trust  company  with  more  dian  S200  million  in 
shareholder's  equity;  in  addition,  the  primary 
custodian  would  have  to  assume  responsibility  for 
any  loss  arising  from  the  arrangement  (including 
losses  attributable  to  the  foreign  custodian's 
bankruptcy  or  insolvency)  to  the  same  extent  as  if 
the  primary  custodian  had  itself  performed  the 
custody  services).  See  also  supra  note  24. 

"'For  example,  banks  serving  as  both  assurance- 
provider  and  the  board's  delegate  may  be  inclined 
to  disregard  custodial  problems  in  hopes  of 
delaying  or  avoiding  their  indemnification 
responsibilities.  On  the  other  hand,  banks  serving 
in  both  capacities  may  be  more  vigilant  in 
establishing  and  overseeing  foreign  custody 
arrangements,  since  they  would  be  liable  for  losses 
associated  with  the  foreign  custodian's  use. 


parent  custodians  and  their  foreign 
subsidiaries.'^ 

In  addition,  the  Id  recommended  that 
the  Commission  consider  using  an 
investment  grade  rating  from  a 
nationally  recognized  statistical  rating 
agency  as  a  means  of  determining  a 
foreign  bank's  eligibility  to  serve  as  a 
fund  custodian.'**  The  IQ  also 
recommended  that  the  Commission 
consider  using  international  capital 
standards,  such  as  those  approved  by 
the  Basle  Committee  on  Banking 
Regulations  and  Supervisory  Practices 
(the  "Basle  Accord"). '■» 

2.  Non-Compulsory  Depositories  and 
Transnational  Systems '^o 

Under  the  amended  rule,  an  eligible 
foreign  custodian  would  include  a 
securities  depository  or  clearing  agency 
that  operates  a  system  for  the  central 
handling  of  securities  or  equivalent 
book-entries  that  is  regulated  by  a 
"foreign  financial  regulatory  authority," 
which  would  include  a  foreign 
government,  an  agency  thereof,  or  a 
foreign  self-regulatory  organization.'^' 
An  eligible  foreign  custodian  also  would 
include  a  depository  or  clearing  agency 
that  operates  a  transnational  system  for 
the  central  handling  of  securities  or 
equivalent  book-entries.  "^ 

Rule  17f-5  currently  requires 
depositories  and  clearing  agencies  that 
are  not  transnational  systems  to  operate 
the  only  system  for  the  handling  of 


■'"  See  State  Street  Bank  and  Trust  Company, 
Investment  Company  Act  Release  Nos.  20519  (Aug. 
31, 1994),  59  FR  46463  (Notice  of  Application)  and 
20583  (Sept.  27, 1994),  57  SEC  Docket  2091  (Order) 
(custodian  providing  assurances  was  not  the  foreign 
custodian's  parent).  See  also  Bank  van  Haften 
Labouchere  N.V.,  Investment  Compiany  Act  Release 
Nos.  19073  (Nov.  2,  1992),  57  FR  53531  (Notice  of 
Application)  and  19135  (Dec.  1,  1992).  52  SEC 
Docket  2892  (Order)  (assurances  provided  by  a 
foreign  company  that  was  not  an  eligible  foreign 
custodian  since  it  was  primarily  engaged  in  the 
insurance  business). 

■^  la  Letter  a.  supra  14,  at  3.  See  also  Nationally 
Recognized  Statistical  Rating  Organizations, 
Securities  Act  Release  No.  7085  (Aug.  31,  1994),  59 
FR  46314  (requesting  comment  on  the  role  of 
ratings  generally  in  the  federal  securities  laws). 

■«>  ICI  Letter  n,  supra  14.  at  3.  In  general,  the 
Basle  Accord  seeks  to  establish  minimum  standards 
of  capital  adequacy  for  internationally  active  banks 
through  a  ratio  that  measures  an  institution's  capital 
in  relation  to  credit  risk.  See  Basle  Committee  on 
Banking  Regulations  and  Supervisory  Practices, 
International  Convergence  of  Capital  Measurement 
and  Capital  Standards,  Fed.  Banking  L.  Rep.  (CCH) 
1 5403  at  3309  (amended  Nov.  6, 1991). 

^^  See  also  "Custody  in  Foreign  Countries — 
Compulsory  Depositories"  above. 

'"Proposed rule  17f-5(d)(3)(ii)  (using  the 
deHnition  of  foreign  financial  regulatory  authority 
in  section  3(a)(52)  of  the  Securities  Act  of  1934  [15 
U.S.C.  78c(a)(52)).  See  1984  Reproposing  Release, 
supra  note  8,  at  2908  n.31  (noting  that  securities 
depositories  may  be  denominated  clearing  agencies 
in  some  countries). 

•"Proposed  rule  17f-5(d)(3)(iii).  See  rule  17f- 
S(c)(iv)  (consistent  %vith  the  proposed  approach). 


securities  in  a  coimtry.  *"  This 
requirement  seeks  to  ensure  a  country's 
interest  in  establishing  and  maintaining 
a  depository's  integrity."*  The 
Commission  believes,  however,  that  the 
current  provision,  which  has  been  the 
subject  of  a  number  of  no-action 
positions,  is  overly  restrictive. '*'  with 
the  increased  immobilization  and 
dematerialization  of  securities,  the 
Commission  believes  that  rule  17f-5 
should  not  constrain  the  use  of 
depository  arrangements.'^ 

'The  amended  rule  would  address  a 
coimtry's  interest  in  a  depository  by 
requiring  the  depository  to  be  subject  to 
foreign  regulation  by  the  government,  an 
agency  thereof,  or  a  self-regulatory 
organization.  The  amended  rule  also 
would  require,  among  other  things, 
consideration  of  the  depository's 
operating  history  and  number  of 
participants  and  whether  the  depository 
will  provide  reasonable  protection  for 
the  fund's  assets,'"  This  approach 
should  sufficiently  address  a 
depository's  custodial  integrity,  while 
giving  funds  the  flexibility  to  use  a 
depository  that  may  not  operate  an 
exclusive  book-entiy  system. 

The  Commission  requests  comment 
on  the  proposed  approach.  The 
Commission  requests  specific  comment 
on  requiring  regulatory  oversight  of 
depository  arrangements  and  on 
permitting  such  oversight  to  be 
conducted  by  self-regulatory 
organizations. '3*  The  Commission  also 


'"Rule  17f-5(c)(2)(iii). 

"*See  1984  Reproposing  Release,  supra  note  8, 
at  2908. 

'"  See,  e.g.,  1987  Division  Letter,  supra  note  101, 
at  3  (taking  a  no-action  position  with  respect  to 
certain  groups  of  depositories  that  are  integrated 
and  effectively  function  as  one  system  within  a 
country);  Custody  of  B  Shares  Trading  on  the 
Shenzhen  and  Shanghai  Securities  Exchanges  (pub. 
avail.  Apr.  26, 1993)  (no-action  position  with 
respect  to  depositories  that  operate  the  central 
system  for  a  particular  issue  and  class  of  securities). 
SeegeneraWyTempleton  Russia  Fund,  supra  note 
60  (addressing  the  unique  custodial  and  settlement 
arrangements  in  Russia).  See  also  IQ  Letter  m, 
supra  note  14,  at  10  (Exhibit  A);  Custodian  Letter 
I,  supra  note  14,  at  21  and  at  12-13  (Exhibit  A) 
(recommending  expanding  the  class  of  eligible 
foreign  depositories  by  codifying  prior  no-action 
positions). 

's« Securities  are  immobilized  by  storing  stock 
certificates  or  other  indicia  of  securities  ownership 
with  the  depository.  Securities  are  dematerialized 
by  dispensing  with  physical  evidence  of  securities 
ownership.  Group  of  Thirty  Report,  supra  note  20, 
at  55-56.  See  also  Custodian  Letter  I,  supra  note  14, 
at  14  (indicating  that  depositories  generally  are 
subject  to  strict  government  regulation  and  provide 
a  high  level  of  safety  for  fund  assets). 

"^  See  "Delegation  of  Board  Responsibilities — 
Selecting  Foreign  Custodians"  above. 

'"See  1984  Reproposing  Release,  supra  note  8, 
at  2908  (not  requiring  depositories  to  be  regulated 
by  foreign  governments  or  agencies  thereof  since 
several  principal  depositories  would  not  meet  the 
requirement). 


requests  comment  whether 
transnational  depositories  should  be 
required  to  be  subject  to  similar  or  other 
requirements.'" 

D.  Assets  Maintained  in  Foreign 
Custody 

Rule  17f-5  permits  fimds  to  use 
foreign  custody  arrangements  for  their 
foreign  securities,  cash,  and  cash 
equivalents.'*"  Rule  17f-5  defines 
foreign  securities  to  include  those  that 
are  issued  and  sold  primarily  outside 
the  United  States  by  foreign  and  U.S. 
issuers.'"  By  restricting  the  tjrpes  of 
securities  that  may  be  maintained 
outside  the  United  States,  the  rule  seeks 
to  establish  a  nexus  between  its  scope 
and  its  purpose,  i.e.,  to  give  funds  the 
flexibility  to  keep  abroad  assets  that  are 
purchased  or  intended  to  be  sold 
abroad. '^2  In  addition,  rule  17f-5  limits 
the  cash  and  cash  equivalents  that  funds 
may  maintain  outside  the  United  States 
to  amounts  that  are  reasonably 
necessary  to  effect  the  fund's  foreign 
securities  transactions. '^^ 

The  amended  rule  would  not  change 
these  restrictions,  although  it  would 
simplify  the  definition  of  foreign 
securities  by  eliminating  references  to 
specific  types  of  issuers.  "*  The 
Commission  requests  comment  whether 
any  other  changes  should  be  made.  In 
particular,  shoilld  the  amended  rule 
continue  to  restrict  the  types  of 
securities  and  amounts  of  cash  and  cash 
equivalents  that  may  be  maintained 
outside  the  United  States? 

E.  Canadian  and  Other  Foreign  Funds 

Rule  17f-5  contains  special 
provisions  governing  the  foreign 
custody  arrangements  of  registered 
Canadian  funds.'"  To  address 


■>*The  Commission  understands  that  there  are 
very  few  transnational  systems,  and  is  not  aware  of 
any  problems  associated  with  the  current 
transnational  provision. 

"»Rule  17f-5(a). 

'*'Rulel7f-5(c)(l). 

'*^See  1984  Reproposing  Release,  supra  note  8, 
at  2907. 

"»Rule  17^5(a). 

'"Proposed  rule  17f-5(a)  and  (d)(2). 

'*»  See  rule  17f-5(b).  Section  7(d)  of  the  Act 
prohibits  foreign  investment  companies  from 
publicly  offering  their  securities  in  the  United 
States  unless  the  Commission  issues  an  order 
permitting  registration  under  the  Act.  15  U.S.C. 
80a-7(d).  Rule  7d-l  sets  forth  conditions  governing 
applications  by  Canadian  funds  that  seek 
Commission  orders  pursuant  to  section  7(d).  17  CFR 
270.7d-l.  Among  other  conditions,  rule  7d-l 
provides  that  the  assets  of  Canadian  funds  are  to  be 
held  in  the  United  States  by  a  U.S.  bank,  except  as 
provided  under  rule  17f-5.  Rule  7d-l(b)(8)(v). 
Although  rule  7d-l  by  its  terms  only  applies  to 
Canadian  funds,  funds  organized  in  other 
jurisdictions  generally  have  agreed  to  comply  with 
its  conditions  as  a  prerequisite  to  receiving  a 
section  7(d)  order.  Protecting  Investors  report,  supra 
note  15,  at  193  n.23. 


jurisdictional  concerns,  these  provisions 
are  more  restrictive  than  those  appUed 
to  U.S.  funds. '66  Rule  17f-5  allows 
Canadian  funds  to  maintain  their  assets 
only  in  overseas  branches  of  qualified 
U.S.  banks.'*'  The  rule  also  places 
responsibiUty  for  the  fund's  foreign 
custody  arrangements  on  the  fund's 
board  of  directors.'** 

Canadian  investment  companies  have 
not  sought  to  register  imder  the  Act  for 
some  time,  and  very  few  Canadian 
funds  currently  offer  their  shares  in  the 
United  States.'"  Accordingly,  the 
amended  rule  would  make  limited 
changes  in  the  foreign  custody 
requirements  applicable  to  Canadian 
funds.  The  amended  rule  would  revise 
the  current  "best  interest"  standard  for 
placing  fimd  assets  in  a  particular 
couintry  and  require  instead  a  finding 
that  such  custody  will  provide 
reasonable  protection  for  the  fund's 
assets. '^0  In  addition,  the  amended  rule 
would  eliminate  the  current 
requirement  that  the  board  of  a 
Canadian  fund  review  and  approve 
foreign  custody  arrangements  at  least 
annually.  Under  the  amended  rule,  the 
board  instead  would  be  required  to 
monitor  the  continuing  appropriateness 
of  the  fimd's  arrangements.''"  If  an 
arrangement  no  longer  meets  the  rule's 
requirements,  the  ftjjid  would  be 
required  to  withdraw  its  assets  from  the 
coimtry  or  custodian  as  soon  as 
reasonably  practicable.  ■''^ 

The  Commission  requests  comment 
on  the  proposed  approach.  The 
Commission  requests  specific  comment 
whether  the  special  provisions 
applicable  to  Canadian  funds  should  be 
ehminated.  Under  this  approach,  a 
Canadian  fimd's  foreign  custody 
arrangements  could  be  considered  in 
connection  with  the  fund's  registration 
under  the  Act.  In  evaluating  proposed 
arrangements,  the  Commission  would 
be  able  to  consider  any  jurisdictional 
concerns  and  the  requirements  of  rule 
17f-5  apphcable  to  U.S.  funds  in  effect 
at  that  time. 


'"•  See  1984  Reproposing  Release,  supra  note  8, 
at  2906-07;  1984  Adopting  Release,  supra  note  8, 
at  36082. 

'"  See  1984  Adopting  Release,  supra  note  8,  at 
36082  (indicating  that,  by  restricting  custody  to 
overseas  branches  of  U.S.  banks,  Canadian  funds 
may  not  maintain  their  assets  with  Canadian 
branches  of  U.S.  banks). 

"»  See  rule  17f-5(b)(l)-(3). 

"*  Protecting  Investors  report,  supra  note  IS,  193 
n.23  (noting  that,  in  1992,     ily  three  Canadian 
funds  were  active). 

I  ™  See ' '  Standard  for  E       lating  Foreign  Custody 
Arrangements"  above. 

"I  Proposed  rule  17f  2). 

'""  Proposed  rule  1'  3).  See  "Delegation  of 

Board  Responsibilit'  litoring  Custody 

Arrangements  and  °  nng  Assets  from 

Custodians"  above 


Alternatively,  should  the  amended 
rule  allow  Canadian  funds  to  use  foreign 
custody  arrangements  on  the  same  basis 
as  their  U.S.  counterparts? '" 
Commenters  favoring  this  alternative 
should  consider  whether  any  special 
requirements  should  be  imposed  to 
address  jurisdictional  concerns.  For 
example,  should  Canadian  funds  be 
required  to  consent  to  U.S.  jurisdiction 
or  should  limits  be  placed  on  the 
amount  of  a  Canadian  fund's  assets  that 
could  be  maintained  outside  the  United 
States?  "* 

F.  Disclosure  of  Custody  Risks 

The  Notes  to  rule  17f-5  currently 
instruct  the  fund's  board  to  consider 
disclosing  in  the  fund's  prospectus 
material  risks,  if  any,  associated  with 
the  fund's  foreign  custody 
arrangements. '^^  The  amended  rule 
would  not  address  disclosure  issues. 
The  Commission  beUeves  that  these 
issues  are  more  appropriately  addressed 
by  individual  funds  in  considering  their 
disclosure  obligations  under  the 
Securities  Act  of  1933."* 

G.  Unit  Investment  Trusts 

Under  the  Act,  unit  investment  trusts 
("UTTs")  are  required  to  maintain  their 
assets  in  the  custody  of  U.S.  banks  or 
their  foreign  branches.'^  UTTs  generally 
are  not  permitted  to  use  the  foreign 


■^'The  IQ  and  the  Custodian  Group 
recommended  this  approach.  ICI  Letter  I,  supra  note 
14,  at  4  (also  recommending  that  the  foreign 
custody  arrangements  of  any  non-Canadian  foreign 
funds  continue  to  be  evaluated  on  a  case-by-case 
basis);  Custodian  Letter  I,  supra  note  14,  at  1 
(Exhibit  A). 

■'"In  1991,  a  South  African  fund  was  allowed  to 
rely  on  rule  17f-5  as  if  it  were  a  U.S.  fund.  ASA 
Limited,  Investment  Company  Release  Nos.  17904 
(Dec.  17,  1990)  55  FR  52925  (Notice  of  Application), 
and  17945  ()an.  15. 1991),  47  SEC  Docket  1535 
(Order).  Although  the  fund's  custody  arrangements 
were  not  restricted  to  foreign  branches  of  U.S. 
banks,  limits  were  placed  on  the  amount  of  the 
fund's  assets  that  could  be  held  overseas.  Id. 

'■"Rulel7f-5,  Note3. 

"»See,  e.g..  Forms  N-IA,  17  CFR  239.15A  (the 
registration  form  for  open-end  funds)  and  N-2, 17 
CFR  274.lla-l  (the  registration  form  for  closed-end 
funds).  Item  4(c)  of  Form  N-IA  and  item  8.3.a  of 
Form  N-2  require  disclosure  in  the  prospectus  of 
the  principal  risk  factors  associated  with  investing 
in  the  fund.  Item  13(c)  of  Form  N-IA  and  item  17.3 
of  Form  N-2  require  disclosure  in  the  Statement  of 
Additional  Information  ("SAI")  of  the  risks  inherent 
in  certain  significant  investment  policies,  such  as 
investing  in  foreign  securities.  Guide  9  to  Form  N- 
2  instructs  funds  with  more  than  10%  of  their  assets 
in  foreign  securities  to  discuss  in  the  SAI  the  fund's 
foreign  custody  arrangements.  See  generally 
Templeton  Russia  Fund,  supra  note  60  (apprising 
fund  investors  of  certain  custodial  risks  in  Russia). 

'"  A  Urr  is  a  type  of  fund  that  issues  redeemable 
securities  representing  an  undivided  interest  in  a 
portfolio  of  specified  securities.  IS  U.S.C.  80a-4(2). 
See  Investment  Company  Act  §§  2(a)(5)  (defining 
bank)  and  26(a)(1)  (requiring  UTT  custodians  to 
have  at  least  $500,000  in  capital,  surplus  and 
undivided  profits). 
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custodians  available  to  funds  under  rule 
17f-5.''™  The  foreign  custody 
arrangements  of  UTTs  may  raise  special 
concerns,  since  UTTs  do  not  have  boards 
of  directors  to  oversee  the 
arrangements.!''^ 

The  Commission  requests  comment 
on  the  appropriateness  of  a  rule  that 
would  expand  the  foreign  custody 
arrangements  available  to  UTTs.'*'  The 
Commission  requests  specific  comment 
on  allowing  UIT  sponsors,  custodian 
banks  or  other  parties  to  establish  and 
monitor  foreign  custody  arrangements, 
without  independent  oversight.  The 
Commission  also  requests  comment 
whether  special  protections  should 
attend  UTT  foreign  custody 
arrangements  by,  for  example,  requiring 
the  sponsor,  custodian  bai^,  or  other 
party  to  assiune  financial  responsibility 
for  a  foreign  custodian's  use.'*'  Finally, 
the  Commission  requests  conunent 
wdiether  foreign  custody  arrangements 
and  the  procediues  for  changing  those 
arrangements  should  be  required  to  be 
set  forth  in  UTT  trust  indentures. 

IV.  Cost/Benefit  Analysis 

The  amendments  would  substantially 
reduce  burdens  on  fund  directors  and 
provide  funds  with  greater  flexibility  to 
establish  and  use  foreign  custody 
arrangements,  consistent  with  the 
protection  of  fund  assets.  To  facilitate 
evaluations  of  foreign  custody 
arrangements,  the  amendments  would 
revise  the  findings  that  currently  must 


'■'•Several  exemptive  orders  permit  UIT*  to 
maintain  their  assets  in  certain  foreign  transnational 
••curities  depositories.  See,  e.g.,  Merrill  Lynch, 
Pierce,  Fenner  &  Smith.  Investment  Company  Act 
Release  Nos.  15739  (May  14, 1987),  52  FR  19006 
(Notice),  and  15813  Qune  16, 1987),  38  SEC  Docket 
891  (Order). 

■'xUITs  do  not  have  corporate-type  management 
structures.  Typically,  UTTs  are  created  by  a  sponsor 
or  "depositor"  that  accumulates  a  portfolio  of 
securities  and  deposits  them  with  a  U.S.  bank  or 
■  "truatee"  under  the  terms  of  a  trust  indenture.  A 
UTTs  portfolio  generally  is  unmanaged;  thus,  UTTs 
do  not  have  investment  advisers.  A  UTT's 
operations  are  subject  to  the  terms  of  the  trust 
indenture,  which  specifies  the  ongoing 
responsibilities  of  the  trustee,  the  depositor  and 
other  third-party  service  providers.  See  generally 
Form  f4-7  for  Registration  of  UTTs  Under  the 
Securities  Act  of  1933  and  Investment  Company 
Act  of  1940.  Securities  Act  Release  No.  33-6580 
(May  14. 1985),  SO  FR  21282. 

'"See  Letter  of  Pierre  de  Saint  Phalle.  Davis  Polk 
k  Wardwell,  to  Diane  C.  Blizzard,  Assistant 
Director,  SEC  (Mar.  14. 1995)  (recommending  a  rule 
for  UTT  foreign  custody  arrangements)  (File  Na  S7- 
23-95).  In  addition,  certain  UTTs  have  sought 
exemptive  relief  to  use  foreign  custody 
arrangements  available  to  management  funds.  See 
United  Sutes  Trust  Company  of  New  York  [filed 
July  28, 1992);  Merrill  Lynch.  Pierce.  Fenner  ft 
Smith,  Inc.  [filed  Oct.  27,  1993)  (both  seeking 
exemptive  relief  from  section  26(a)(2)(D)  of  the  Act). 

'*'  Such  financial  assurances,  for  example,  could 
cover  the  loas  of  UIT  assets  attributable  to  the 
•  foreign  custodian's  bilure  to  exercise  reasonable 
care  or  bankruptcy  or  insolvency. 


be  made  in  establishing  these 
arrangements.  The  amended  rule  would 
require  findings  that  foreign  custody 
arrangements  will  provide  reasonable 
protection  for  fund  assets. 

In  addition,  the  amendments  would 
allow  fund  boards  to  play  a  role  more 
consistent  with  their  traditional 
oversight  role  in  connection  with 
foreign  custody  arrangements,  by 
permitting  boards  to  delegate  their 
responsibility  imder  the  rule  to  evaluate 
foreign  custody  matters.  The 
amendments  also  would  eliminate  the 
ciurent  requirement  that  boards 
annually  approve  foreign  custody 
arrangements. 

The  proposed  delegation  provisions 
may  impose  certain  additional  costs 
since  delegates  would  be  required  to 
provide  fimd  boards  with  written 
reports  regarding  certain  aspects  of  the 
arrangements.  These  costs,  however,  are 
not  expected  to  be  significant,  and  are 
likely  to  be  much  less  than  the  costs 
associated  with  providing  fimd  boards 
with  information  pertaining  to  their 
aimual  review  of  foreign  custody 
arrangements.  In  addition,  because  the 
reports  would  facilitate  a  board's 
oversight  of  the  delegate's  performance, 
any  additional  costs  associated  with  the 
reports  wotdd  be  outweighed  by  the 
benefits  provided  to  funds  and  their 
shareholders. 

The  amendments  also  woiUd  expand 
the  class  of  foreign  banks  and  securities 
depositories  that  coiUd  serve  as  fimd 
custodians.  Under  the  amendments, 
foreign  custodians  would  no  longer 
have  to  satisfy  specific  capital  standards 
or  other  objective  requirements.  The 
amended  rule  instead  would  xequire 
delegates  to  select  foreign  custodians 
based  on  the  custodian's  ability  to 
provide  reasonable  protection  for  fimd 
assets.  While  addressing  safekeeping 
considerations,  this  approach  avoids 
imposing  inflexible  standards  that  may 
unnecessarily  limit  the  use  of  foreign 
custodians.  In  addition,  instead  of 
requiring  foreign  custody  contracts  to 
contain  specific  provisions  (as  under  the 
current  rule),  the  amendments  would 
require  these  contracts  to  reasonably 
protect  fimd  assets. 

V.  Summary  of  {nitial  Regulatory 
Flexibility  Analjntis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis  in 
accordance  with  5  U.S.C.  603  regarding 
amendments  to  rule  17f-5.  The  analysis 
notes  that  the  amendments  are  designed 
to  provide  funds  with  greater  flexibility 
in  establishing  and  using  foreign 
custody  arrangements,  consistent  with 
the  protection  of  their  assets.  Cost- 
benefit  information  reflected  in  the 


"Cost/Benefit  Analysis"  section  of  this 
Release  also  is  reflected  in  the  analysis. 
A  copy  of  the  Initial  Regulatory 
Flexibility  Analysis  may  be  obtained  by 
contacting  Elizabeth  R.  Krentzman, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW.,  Mail  Stop  10-6, 
Washington.  DC  20549. 

VI.  Statutory  Authority 

The  Commission  is  proposing  to 
amend  rule  17f-5  pursuant  to  the 
authority  set  forth  in  sections  6(c)  and 
38(a)  of  the  Investment  Company  Act  of 
1940  [15  U.S.C.  6(c),  37(a)]. 

Text  of  Proposed  Rule  Amendments 
List  of  subjects  in  17  CFR  Part  270 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

For  the  reasons  set  out  in  the 
preamble.  Title  17,  Chapter  II  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  270-RULES  AND 
REGULATIONS.  INVESTMENT 
COMPANY  ACT  OF  1940 

1.  The  authority  citation  for  part  270 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  80a-l  et  seq.,  80a-37, 
80a-39  unless  otherwise  noted; 

•         •         •         *         * 

2.  By  revising  §  270.17f-5  to  read  as 
follows: 

§  270.1 7f-5    Custody  of  Investment 
company  assets  outside  the  United  States. 

(a)  A  registered  management 
investment  company,  incorporated  or 
organized  imder  the  laws  of  the  United 
States  or  of  a  state,  may  place  and 
maintain  in  the  care  of  an  Eligible 
Foreign  Custodian  the  company's 
Foreign  Securities,  cash  and  cash 
equivalents  in  amoimts  reasonably 
necessary  to  effect  the  company's 
Foreign  Seciuities  transactions, 
provided  that: 

(1)  The  Foreign  Custody  Manager 
shall  have  determined  that  custody  of 
the  company's  assets  in  a  particular 
country  can  be  maintained  in  a  manner 
that  will  provide  reasonable  protection 
for  the  company's  assets  and  that 
custody  of  the  company's  assets  with 
any  Compulsory  Depository  in  that 
country  will  provide  reasonable 
protection  for  the  company's  assets, 
after  considering,  in  each  case,  all 
factors  relevant  to  the  safekeeping  of 
such  assets,  including: 

(i)  The  prevailing  practices  in  the 
country  for  the  custody  of  the 
company's  assets; 

(iij  whether  the  country's  laws  will 
affect  adversely  the  safekeeping  of  the 
company's  assets,  such  as  by  restricting: 
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(A)  The  access  of  the  company's 
independent  public  accoimtants  to  a 
custodian's  books  and  records;  and 

(B)  The  company's  ability  to  recover 
its  assets  in  the  event  of  a  custodian's 
bankruptcy  or  the  loss  of  assets  in  a 
custodian's  control; 

(iii)  Whether  special  arrangements 
that  mitigate  the  risks  of  maintaining  the 
company's  assets  in  the  coimtry  would 
be  used;  and 

(iv)  With  respect  to  any  Compulsory 
Depository,  the  factors  specified  in 
paragraph  (a)(2)  of  this  section. 

(2)  Siibject  to  the  decision  to  place 
assets  in  the  coimtry  and  to  use  any 
Compulsory  Depository  in  that  country 
under  paragraph  (a)(1)  of  this  secticm, 
the  Foreign  Custody  Manager  shall  have 
determined  that  the  foreign  custodian 
will  provide  reasonable  protection  for 
the  company's  assets,  after  considering 
all  factors  relevant  to  the  safekeeping  of 
such  assets,  including: 

(i)  The  custodian's  financial  strength, 
its  general  reputation  and  standing  and, 
additionally,  in  the  case  of  a  securities 
depository,  the  depository's  operating 
history  and  number  of  participants; 

(ii)  The  custodian's  practices, 
procedures,  and  internal  controls;  and 

(iii)  Whether  the  company  will  have 
jurisdiction  over  and  be  able  to  enforce 
judgments  against  the  custodian,  such 
as  by  virtue  of  the  existence  of  any 
offices  of  the  custodian  in  the  United 
States  or  the  custodian's  consent  to 
service  of  process  in  the  United  States. 

(3)  The  company's  foreign  custody 
arrangements  shall  be  governed  by  a 
written  contract  that  the  Foreign 
Custody  Manager  has  determined  will 
provide  reasonable  protection  for  the 
fund's  assets,  after  considering  all 
factors  relevant  to  the  safekeeping  of 
such  assets. 

(4)  The  Foreign  Custody  Manager 
shall  have  established  a  system  to 
monitor  the  appropriateness  of 
maintaining  the  company's  assets  in  a 
particular  country  and  using  any 
Compulsory  Depository  in  that  country 
under  paragraph  (a)(1)  of  this  section, 
maintaining  the  company's  assets  with 
a  particular  custodian  under  paragraph 
(a)(2)  of  this  section,  and  the  contract 
governing  the  company's  arrangements 
under  paragraph  (a)(3j  of  this  section.  If 
an  arrangement  no  longer  meets  the 
requirements  of  this  section,  the 
company  shall  withdraw  its  assets  from 
the  country  or  foreign  custodian,  as  the 
case  may  be,  as  soon  as  reasonably 
practicable. 

(b)  The  company's  board  of  directors 
may  delegate  to  the  company's 
investment  adviser  or  officers  or  to  a 
U.S.  bank  or  to  a  Qualified  Foreign  Bank 
the  responsibilities  set  forth  in 


paragraphs  (a)(1),  (a)(2).  (a)(3),  or  (a)(4) 
of  this  section,  provided  that: 

(1)  The  board  shall  have  determined 
that  it  is  reasonable  to  rely  on  the 
delegate  to  perform  the  delegated 
responsibilities; 

(2)  The  board  shall  require  the 

.  delegate  to  provide  written  reports 
notifying  the  board  of  the  placement  of 
the  company's  assets  in  a  country  and 
with  a  particular  custodian  (including 
any  Compulsory  Depository)  and  of  any 
material  change  in  the  company's 
arrangements,  with  such  reports  to  be 
provided  to  the  board  no  later  than  the 
next  regtilarly  schedided  board  meeting 
following  such  event. 

(c)  Any  management  investment 
company,  incorporated  or  organized 
under  the  laws  of  Canada  and  registered 
under  the  Act  pursuant  to  the 
conditions  of  §  270.7d-l,  may  place  and 
maintain  its  Foreign  Securities,  cash 
and  cash  equivalents  in  the  care  of  an 
overseas  branch  of  a  Qualified  U.S. 
Bank,  provided  that: 

(1)  Prior  to  placing  any  assets  with 
such  overseas  branch,  the  company's 
board  of  directors  shall  have  determined 
that  custody  of  the  assets  in  the 
particular  country  will  provide 
reasonable  protection  for  those  assets; 

(2)  The  company's  board  of  directors 
shall  have  established  a  system  to 
monitor  such  foreign  custody 
arrangements  for  their  continuing 
appropriateness  imder  this  section  and 
to  ensure  that  the  amoimt  of  cash  and 
cash  equivalents  maintained  in  the  care 
of  such  overseas  branch  is  limited  to  an 
amount  reasonably  necessary  to  effect 
the  company's  Foreign  Securities 
transactions;  and 

(3)  If  an  arrangement  no  longer  meets 
the  requirements  of  this  section,  the 
company  shall  withdraw  its  assets  from 
the  country  or  such  overseas  branch,  as 
the  case  may  be,  as  soon  as  reasonably 
practicable. 

(d)  For  purposes  of  this  section: 

(1)  Foreign  Custody  Manager  means 
the  company's  board  of  directors  or  any 
person  serving  as  the  board's  delegate 
under  paragraph  (b)  of  this  section. 

(2)  Foreign  Securities  mean  securities 
issued  and  sold  primarily  outside  the 
United  States. 

(3)  Eligible  Foreign  Custodian  means 
an  entity  that  is  incorporated  or 
organized  under  the  laws  of  a  country 
other  than  the  United  States  and  that  is: 

(i)  A  banking  institution  or  trust 
company  that  is  regulated  as  such  by  the 
country's  govenunent  or  an  agency, 
thereof  or  a  majority-owned  direct  or 
indirect  subsidiary  of  a  QuaUfied  U.S. 
Bank  or  bank-holding  company, 
provided  that  such  foreign  custodian  is 


not  an  affiliated  person  of  the  company 
or  an  affiliated  person  of  such  person; 

(ii)  A  seciuities  depository  or  clearing 
agency  that  operates  a  system  for  the 
central  handling  of  seciuities  or 
equivalent  book-entries  in  the  coimtry 
that  is  regulated  by  a  foreign  financial 
regulatory  authority  as  defined  under 
section  3(a)(52)  of  the  Seciuities 
Exchange  Act  of  1934  (15  U.S.C. 
78c(a)(52)); 

(iii)  A  securities  depository  or 
clearing  agency  that  operates  a 
transnational  system  for  the  central 
handling  of  securities  or  equivalent 
book-entries  in  the  country;  or 

(iv)  A  Compulsory  Depository. 

(4)  Compulsory  Depository  means  an 
eligible  foreign  custodian  under 
paragraph  (d)(2)(ii)  of  this  section,  the 
use  of  which  is  mandatory: 

(i)  By  law  or  regulation; 

(ii)  Because  securities  cannot  be 
withdrawn  from  the  depository;  or 

(iii)  Because  maintaining  securities 
outside  the  depository  is  not  consistent 
with  prevailing  custodial  practices. 

(5)  Qualified  U.S.  Bank  means  an 
entity  that  has  an  aggregate  of  capital, 
surplus,  and  undivided  profits  of  a 
specified  minimum  amount,  which 
shall  not  be  less  than  $500,000,  and  that 
is: 

(i)  A  banking  institution  organized 
under  the  laws  of  the  United  States; 

(ii)  A  member  bank  of  the  Federal 
Reserve  System; 

(iii)  Any  other  banking  institution  or 
trust  company  organized  under  the  laws 
of  any  state  or  of  the  United  States, 
whether  incorporated  or  not,  doing 
business  under  the  laws  of  any  state  or 
of  the  United  States,  a  substantial 
portion  of  the  business  of  which 
consists  of  receiving  deposits  or 
exercising  fiduciary  powers  similar  to 
those  permitted  to  national  banks  under 
the  authority  of  the  Comptroller  of  the 
Currency  and  which  is  supervised  and 
examined  by  State  or  Federal  authority 
having  supervision  over  banks,  and 
which  is  not  operated  for  the  purpose  of 
evading  the  provisions  of  this  section:  or 

(iv)  a  receiver,  conservator,  or  other 
liquidating  agent  of  any  institution  or 
finn  included  in  paragraphs  (d)(5)  (i), 
(ii),  or  (iii)  of  this  section. 

(6)  Qualified  Foreign  Bank  means  a 
banking  institution  or  trust  company, 
incorporated  or  organized  under  the 
laws  of  a  country  other  than  the  United 
States,  that  is  regulated  as  such  by  the 
country's  government  or  an  agency 
thereof. 

Dated:  )uly  27. 1995. 
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By  the  Commission. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  95-18890  Filed  8-1-9S;  8:45  am] 
■UJN8  COOE  8aiO-«1-P 
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Administration 

49  CFR  Parts  171  and  172 
•Hazardous  Substances;  Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION      SUPPLEMENTARY  INFORMATION: 


Research  and  Special  Programs 
Administration 

49  CFR  Parts  171  and  172 

pocket  No.  HI4-145K;  Amdt  Nos.  171-133; 
172-141] 

RIN  2137-AC71 

Hazardous  Substances 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Final  rule. 

summary:  In  this  final  rule,  RSPA  is 
amending  the  Hazardous  Materials 
Regulations  (HMR)  by  revising  the  "List 
of  Hazardous  Substances  and  Reportable 
Quantities"  which  appears  in  an 
appendix  to  the  Hazardous  Materials 
Table.  This  action  is  necessary  to 
comply  with  the  Superfund 
Amendments  and  Reauthorization  Act 
(SARA)  of  1986,  which  amended  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA)  to  mandate  that 
RSPA  regulate,  under  the  HMR,  all 
hazardous  substances  designated  by  the 
Environmental  Protection  Agency 
(EPA).  The  intended  effect  of  this  action 
is  to  enable  shippers  and  carriers  to 
identify  CERCLA  hazardous  substances, 
thereby  enabling  them  to  comply  with 
all  applicable  HMR  requirements  and  to 
make  the  required  notifications  if  a 
discharge  of  a  hazardous  substance 
occurs.  No  notice  of  proposed 
rulemaking  has  preceded  this  final  rule 
because,  in  light  of  RSPA's  lack  of 
discretion  concerning  the  regulation  of 
hazardous  substances  under  the  HMR, 
RSPA  finds  that  under  the 
Administrative  Procedure  Act  notice 
would  serve  no  purpose  and  thus  is 
unnecessary. 

DATES:  This  amendment  is  effective  on 
February  2, 1996.  However,  immediate 
compliance  with  the  regulations  as 
amended  herein  is  authorized. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Gale  (202)  366-8553,  Office  of 
Hazardous  Materials  Standards,  or 
George  Cushmac  (202)  366-4545,  Office 
of  Hazardous  Materials  Technology, 
RSPA.  400  7th  Street,  SW,  Washington, 
DC  20590.  Questions  about  hazardous 
substance  designations  or  reportable 
quantities  should  be  directed  to  the 
Environmental  Protection  Agency 
(EPA).  Call  the  RCRA/Superfund  hotUne 
at  (800)  424-9346  or,  in  Washington, 
DC,  (202)  382-3000. 


L  Background 

Section  202  of  SARA  (Pub.  L.  99-499) 
amended  Section  306(a)  of  CERCLA 
(Pub.  L.  96-510),  42  U.S.C.  9656(a).  by 
requiring  the  Secretary  of 
Transportation  to  fist  and  regulate 
hazardous  substances,  listed  or 
designated  imder  Section  101(14)  of 
CERCLA.  42  U.S.C.  9601(14),  as 
hazardous  materials  under  the  Federal 
hazardous  materials  transportation  law 
(49  U.S.C.  5101-5127).  RSPA  carries  out 
the  rulemaking  responsibilities  of  the 
Secret£iry  of  Transportation  imder  the 
Federal  hazardous  materials 
transportation  law.  49  CFR  1.53(b).  This 
final  rule  is  necessary  to  comply  with  42 
U.S.C.  9656(a)  as  amended  by  Section 
202  of  SARA. 

In  carrying  out  that  statutcHy  mandate, 
RSPA  has  no  discretion  to  determine 
what  is  or  is  not  a  hazardous  substance 
or  the  appropriate  reportable  quantity 
(RQ)  for  materials  designated  as 
hazardous  substances.  This  authority  is 
vested  in  EPA.  Therefore,  imder  the 
CERCLA  scheme  EPA  must  issue  final 
rules  amending  the  list  of  CERCLA 
hazardous  substances,  including 
adjusting  RQ's.  before  RSPA  can  amend 
its  list  of  hazardous  substances.  In  the 
preamble  to  the  final  rule  on  this  subject 
issued  under  Docket  HM-145F  (51  FR 
42174;  November  21,  1986),  RSPA 
included  the  following  statement: 

It  is  RSPA's  intention  to  make  changes 
fixim  time  to  time  to  the  list  of  hazardous 
substances  or  their  RQ's  in  the  Appendix  as 
adjustments  are  made  by  EPA. 

This  document  adjusts  the  "List  of 
Hazardous  Substances  and  Reportable 
Quantities"  that  appears  in  Appendix  A 
to  §  172.101,  based  on  a  final  rule  EPA 
published  on  June  12,  1995  (60  FR 
30926)  which  added  47  hazardous  air 
pollutants,  designated  by  the  1990  Clean 
Air  Act  (CAA)  Amendments  to  the  list 
of  hazardous  substances,  and  adjusted 
the  RQ's  for  8  hazardous  wastes  codes. 

To  keep  its  "List  of  Hazardous 
Substances  and  Reportable  Quantities" 
consistent  with  EPA's  list  of  CERCLA 
hazardous  substances  and  reportable 
quantities,  RSPA  is  amending  the  HMR 
in  accordance  with  EPA's  final  rule.  In 
addition,  RSPA  is  making  one  non- 
substantive editorial  change  to  the 
definition  of  "Hazardous  substance"  in 
§  171.8  by  identifying  completely  the 
petroleum  exclusion  for  hazardous 
substances  as  defined  in  40  CFR  300.5. 

This  rulemaking  will  enable  shippers 
and  carriers  to  identify  CERCLA 
hazardous  substances  and  thereby 
enable  them  to  comply  widi  all 
applicable  HMR  requirements  and  to 


make  the  required  notifications  if  a 
discharge  of  a  hazardous  substance 
occurs.  In  addition  to  the  reporting 
requirements  of  the  HMR  found  in 
§§  171.15  and  171.16,  a  discharge  of  a 
hazardous  substance  is  subject  to  EPA 
reporting  requirements  at  40  CFR  302.6 
and  may  be  subject  to  the  reporting 
requirements  of  the  U.S.  Coast  Guard  at 
33  CFR  153.203. 


II.  Regulatory  Analyses  and  Notices 

In  accordance  with  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(b)(3)(B),  RSPA  has  determined  that 
a  notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  and 
review  are  impracticable  and 
imnecessary.  SARA  mandates  that  the 
Department  of  Transportation  list  and 
regulate,  as  hazardous  materials  under 
49  CFR  Parts  171-180.  hazardous 
substances  designated  by  EPA  under 
CERCLA.  EPA  is  the  sole  agency 
authorized  to  designate  hazardous 
substances  and  their  reportable 
quantities.  Therefore,  public  comment 
and  review  are  unnecessary  because:  (1) 
The  public  was  afforded  time  to 
comment  when  EPA  published  its 
notice  of  proposed  rulemaking 
concerning  that  agency's  change  in  the 
subject  RQ's;  and  (2)  RSPA  does  not 
have  the  authority  to  designate 
hazardous  substances  or  determine  their 
reportable  quantities. 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  was  not  reviewed  by  the 
Office  of  Management  and  Budget.  The 
rule  is  not  considered  significant  under 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation  (44 
FR  11034).  The  economic  impact  of  this 
final  rule  is  minimal  to  the  extent  that 
preparation  of  a  regulatory  evaluation  is 
not  warranted. 

Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("Federalism").  Federal  law 
expressly  preempts  State,  local,  and 
Indian  tribe  requirements  applicable  to 
the  transportation  of  hazardous 
materials  that  cover  certain  covered 
subjects  and  are  substantially  the  same 
as  the  Federal  requirements.  49  U.S.C. 
5125(b)(1).  These  subjects  are: 

(i)  The  designation,  description,  and 
classification  of  hazardous  materials; 

(ii)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials: 


(iii)  The  preparation,  execution,  and 
use  of  shipping  documents  pertaining  to 
hazardous  materials  and  requirements 
"^specting  the  number,  content,  and 
placement  of  such  documents; 

(iv)  The  writtep  notification, 
recarding.  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  materials;  or 

(v)  The  design,  manufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  materids. 

This  final  rule  concerns  the 
designation  of  hazardous  materials.  This 
final  rule  preempts  State,  local,  or 
Indian  tribe  requirements  in  accordance 
with  the  standards  set  forth  above. 
Section  5125(b)(1)  of  title  49  U.S.C. 
provides  that  if  E)OT  issues  a  regidation 
concerning  any  of  the  covered  subjects 
after  November  16, 1990,  DOT  must 
determine  and  publish  in  the  Federal 
Register  the  effective  date  of  Federal 
preemption.  That  effective  date  may  not 
be  earlier  than  the  90th  day  following 
the  date  of  issuance  of  the  final  rule  and 
not  later  than  two  years  after  the  date  of 
issuance.  RSPA  has  determined  that  the 
effective  date  of  Federal  preemption  for 
these  requirements  will  be  February  2, 
1996.  This  rule  is  mandated  by 
CERCLA,  and  does  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 

Regulatory  Flexibility  Act 

I  certify  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  applies  to  shippers  and 
carriers  of  hazardous  substances,  some 
of  which  are  small  entities;  however,  the 
economic  impact  of  this  rule  is  minimal. 


Paperwork  Reduction  Act 

There  are  no  new  information 
collection  requirements  in  this  final 
rule. 

Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  dociunent  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda.  ' 

List  of  Subjects 

49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation,  Hazardous  waste. 
Imports,  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  172 

Hazardous  materials  transportation. 
Hazardous  wastes.  Labels,  Markings, 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 

Issued  in  Washington,  DC  on  July  25, 1995, 
under  authority  delegated  in  49  CFR  Part  1. 
Ana  Sol  Gutierrez. 

Deputy  Administrator,  Research  and  Special 
Programs  Administration . 

In  consideration  of  the  foregoing. 
Parts  171  and  172  of  Title  49,  Code  of 
Federal  Regulations,  are  amended  as 
follows: 

PART  171— GENERAL  INFORMATION, 
REGULATIONS,  AND  DEFINITIONS 

1.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 


2.  In  §  171.8,  in  the  definition  of 
"Hazardous  substance",  the  concluding 
text  following  the  table  is  revised  to 
read  as  follows: 

§  171 .8    Definitions  and  abbreviations. 


Hazardous  substance  *  *  * 

The  term  does  not  include  petroleum, 
including  crude  oil  or  any  fraction 
thereof  which  is  not  otherwise 
specifically  listed  or  designated  as  a 
hazardous  substance  in  Appendix  A  to 
§  172.101  of  this  subchapter,  and  the 
term  does  not  include  natural  gas, 
natural  gas  liquids,  liquefied  natural 
gas,  or  synthetic  gas  usable  for  fuel  (or 
mixtures  of  natvual  gas  and  such 
synthetic  gas). 


PART  172— HAZARDOUS  MATERIALS 
TABLE,  SPECIAL  PROVISIONS, 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  INFORMATION,  AND 
TRAINING  REQUIREMENTS 

3.  The  authority  citation  for  Part  172 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

4.  In  Appendix  A  to  §  172.101,  Table 
1  is  amended  by  removing,  revising  and 
adding  in  alphabetical  order  the 
following  entries  to  read  as  follows: 

Appendix  A  to  §  172.101— List  of 
Hazardous  Substances  and  Reportable 
Quantities 


Table  1  .—Hazardous  Substances  Other  Than  Radionuclides 


Hazardous  substance 


Synonyms 


Reportat)le 

quantity  (RQ) 

pounds 

(kilograms) 


(REMOVE] 

Benzene,  dimethyl Xylene  (mixed)  .. 

m-Benzene,  dimethyl  m-Xylene. 

o-Benzene,  dimethyl , o-Xylene. 

p-Benzene,  dimethyl  ...„ p-Xylene. 

Cresol(s) Cresylic  add 

Phenol,  methyl-. 

m-Cresol nvCresyiic  acid. 

o-Cresol _ o-Cresylic  acid. 

p-Cresol p-Cresylic  acid. 

Cresylic  add Cresols 

Phenol,  methyl-. 

m-Cresol m-Cresyllc  acid. 

o-Cresol „ o-Cresylic  acid. 

p-Cresoi » p-Cresylic  acid. 

Phenol,  methyl  Cresol(s) 

Cresylic  acid. 


1000  (454) 


1000  (454) 


1000  (454) 


1000  (454) 
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Table  1.— Hazardous  Substances  Other  Than  Radionuclides— Continued 


Hazaidous  substance 


Synonyms 


nrvCresol mOesyiic  acid. 

o-Cresol _ o-Cresyllc  acid. 

P-Crasol p-Cresylic  acid. 

Xylene  (mixed)  „ Benzene,  dimethyl 

m-Benzene,  dimethyl  m-Xylene. 

o-Benzene,  dimethyl o-Xylene. 

p-6enzene,  dunethyl p-Xylene. 

[REVISE] 


DDE 4,4'-0DE 

4,4'-DDE _ „ DDE 

D023o-Cresol „„ „ 

D024  m-Cfesd  „ 

D025p-Cresol _ _ 

D026  Cfesol  

F004  

The    foOowing    spent    non-halogenated    solvents    and    the 
stillxjttoms  from  the  recovery  of  these  solvents: 

(a)  Cresois/CresyGc  acid 

(b)  Nitrot)enzer)e 

K088 „ 

Spent  potliners  from  prinrfary  aluminum  reductioa 

K090 

Emission  control  dust  or  sludge  from  ferrochromiumsilicon  pro- 
duction 

K091  : 

Emission  control  dust  or  sludge  from  fen^ochromium  production 


Reportable 
quantity  (RQ) 

pounds 
(kilograms) 


1000  (454) 


5000  (2270) 
5000  (2270) 
100  (45.4) 
100  (45.4) 
100  (45.4) 
100(45.4) 
100  (45.4) 


1000  (454) 

100  (45.4) 

10  (4.54) 

10  (4.54) 


10  (4.54) 
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Table  l  .—Hazardous  Substances  Other  Than  Radionucudes— Continued 


Hazardous  sut>stance 


Synonyms 


Hexane „ 

Hyc^oquinone - 

MDI „ Methylene  diphenyl  diisocyanate 

4,4'-Methylenedianiline _ 

Methylene  diphenyl  diisocyanate MDI „ 

Methyl  tert-txjtyl  ether _ _ 

4-nitrot>iphenyl „ » ^ 

n-Nitrosomorpholine 

Phenol,  methyl- „ „ Cresols  (isomers  and  mixture);  Cresylic  acid  (isomers  and 

mixture). 

p-Phenylene<fimine „ 

beta-PropioakJehyde 

Propoxur  (baygon)  

Styrene  oxide  _ „ 

Titanium  tetrachloride  ._ 

Trifluralin „ „ 

2,2,4-Trimethylpentane .'. 

Vinyl  bromide  _ _ 

Xylene Benzene,  dimethyl-;  Xylene  (mixed);  Xylenes  (isomers  and 

mixture). 

m-Xytene  Benzene,  m-dimettiyl- 

o-Xylene  Benzene,  o-dlmethyl- 

p-Xylene  Benzene,  p-dimethyl- „.. 

Xylene  (mixed)  Benzene,  dimethyl-;  Xylene;  Xylenes  (isomers  and  mixture)  .... 

Xylenes  (isomers  and  mixture)  Benzene,  dimethyl-;  Xylene;  Xylenes  (mixed) 


Reportable 

quantity  (RQ) 

pounds 

(kilograms) 


5000  (2270) 

100  (45.4) 

5000  (2270) 

10(4.54) 

5000  (2270) 

1000  (454) 

10(4.54) 

1  (0.454) 

100  (45.4) 

5000  (2270) 
1000  (454) 
100  (45.4) 
100(46.4) 
1000  (454) 
10(4.54) 
1000  (454) 
100(45.4) 
100  (45.4) 

1000  (454) 
1000  (454) 
100(45.4) 
100  (45.4) 
100  (45.4) 


[ADD] 

*  •  •  •  *  • 

AcetamkJe „ 

4-Aminobiphenyi !.!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! 

o-AniskJine _ !.!..!!!!!!!!!!!!!!!!!!! 

Benzene,  dimethyl-  Xylene;  Xylene  (mixed);  Xylenes  (isomers  and  mixtures) 

Benzene,  m-dimethyl- „ m-Xylene  

Benzene,  o-dimethyl-  o-Xylene  .._ 

Benzene,  p<iimethyi- p-Xylene ""!""!!"!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!""!"!!!!!!!!!!!!!!!! 

Biphenyi !.""!"""""™!"""!!""!"!!"""!!!!."!!!! 

1 ,3-Butadiene !....".!"!!!!!!!!"!"!!!!™!!!!!!!!!!!!!!!!!!!!!!"!!! 

Cafcium  cyanamide !""!!""""!™!!!!!!"™!!!!!. 

Caproiactam !.J!™!!!!!!!!!!!!!™!!!!!™™™!™™!!! 

cartx>nyi  suifkje „ i!!!!!!!!!™!!!!!!!!!™!!!!!!"!!!!!!!"!!!!!!!!!!"!!!!!!!! 

Catechol „ »!!!!!!!!!!!!!!!!!!!!!"!!!!!!!!!!!!!!!!!!!!!!!!!!!!™"!!!!! 

chtoramben „ !.!.!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!.."!!!!!."!!!!!!!!!!"!!! 

Chloroacetk:  ackJ !"!"!!!™""!!!!!!!""!.""!™™!!™"!"""! 

2-Chloroacetophenone  !.!!""""™!!!!..""!! 

chtoroprene !!""""""!!""!'!!"!""!!""!"""""!!!!!!!!!! 

Cresols  (isomers  and  mixture) Cresylk:  ackl  (isomers  and  mixture)  Ptienol,  mettv*-  •••■•" 

fn-Cresol m-Cresylk:  acid 

o-Cresoto -Cresylic  acid  .'. 

P-Cresd p-Cresylk:  acid  „ , 

Cresylk;  ackl  (isomers  and  mixture)  Cresols  (isomers  and  mixture);  phenol,  methyl- 

m-Cresylk:  ackl m-Cresol 

o-Cresylk;  ackl — o-Cresol !.!!!"!!!.""!!! 

p-cresyik;  ackl p^jresoi !!...!!!!!!!!!!!!!!!!!!!!!!!."!!!!!"!!!!!!!!!!!!]!!!! 

Diazomethane : !.!"!!!!!!!!!!!!!!!.!!!!!"! 

Diljenzofuran  !!!!™.™!!!!!™™!!!!!!!" 

Diethanoiamine I!"!!!!!"!!!!!™!™!!!!!™™!!™" 

N,N-diethyianiiine !!.!!!!!!!!!I!!"!!!!!!!!!!!™!!"!!™"!!™!!""" 

Diethyl  sulfate !!.."!!!!!!!"!!!!!!!!!!!I!!"!!!!!!""!"!!!!"!"!!"""!!!"!."!!! 

N,N-dimethylaniline  "!"""!!!"!!""""!!!!" 

Dimethylformamkle  !...!!!!!."!"!!"!!™"!!!."!!!!!."!" 

1 ,2-Epoxytx/tane !.!!!!!!!"!""!""!"!!!!!!!."!!!! 

Ethylene  glycol ]..!!!!!!!!!!"!!!"!!!!!!"!!!!!"" 

Hexamethyiene-i,6-diisocyanate 1...!!!.!!!!"!!!!!!!!!!!!!!!!!!."!!!!!."!!! 

Hexamethyiphosphoramide !!.'"!"!."!!!!!!!!"!!!"!!!!."!!!!!]!!!!!!!!!"!"!!!!! 


[FR  Doc.  95-18679  Filed  8-1-95;  8:45  am] 

BILLING  CODE  4910-60-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  189 

[DoclwtMo.  27778;  Amendment  No.  189- 
3] 

RIN  2120-AE68 

Use  Of  Federal  Aviation  Administration 
Communications  Systems 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Final  rule. 

summary:  This  action  modifies  the 
Federal  Aviation  Regiilations  (FAR) 
relating  to  the  use  of  FAA 
communications  systems  by  removing 
outdated  fee  provisions  and  services. 
Due  to  enhanced  commercial 
communications  (i.e., 
telecomnuinications,  satellites,  etc.)  the 
FAA  has  determined  that  the  need  to 
accept  messages  (and  to  charge  fees  for 
this  service)  that  address  such  topics  as 
lost  baggage,  hotel  reservations,  crew 
assignments,  and  other  commercial 
matters  (Class  B  messages)  no  longer 
exists.  This  action  does  not  affect  the 
FAA's  transmission  of  messages  relating 
to  flight  safety,  flight  plans,  and  weather 
(Class  A  messages).  Also,  this  rule  will 
not  alter  the  current  practice  of  relaying 
messages  received  from  an  FAA  Flight 
Service  Station  (FSS)  outside  of  the  48 
contiguous  States  and  the  District  of 
Columbia,  or  received  from  a  foreign 
station  of  the  Aeronautical  Fixed 
Telecommunications  Network  (AFTN). 
EFFECTIVE  DATE:  September  18, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  E.  Crum,  Air  Traffic  Rules  Branch, 
ATP-230,  Airspace-Rules  and 
Aeronautical  Information  Division, 
Federal  Aviation  Administration,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591,  telephone  (202) 
267-8783. 

SUPPLEMENTARY  INFORMATKM: 

Background 

The  predecessor  of  part  189  (part 
612 — ^Aeronautical  Fixed 
Communications,  published  in  the 
August  25, 1950,  Federal  Register) 
became  effective  on  September  1, 1950. 
Part  612  specified  that  airlines  could 
send  certain  messages  over  specific 
Government  circuits.  The  specific 
droiits  were  established  between 
several  Pacific  Islands.  The  United 
States  government  made  this 
communications  network  available,  at 
the  users  expense,  to  transmit  Class  B 
messages  since  there  were  few  other 
communication  systems  established. 


Subsequent  amendments  to  part  612 
accomplished  the  following:  (1) 
Expanded  the  service  to  any  station 
services  by  the  Integrated  Intemadonal 
Aeronautical  Network  (now  AFTN);  (2) 
defined  the  specific  messages  that 
would  be  accepted  free  of  charge  and 
those  for  which  fees  would  be  charged; 
(3)  established  the  priority  given  to  two 
categories  of  messages;  and  (4)  limited 
the  Government's  liability  in  the 
handling  of  all  messages  accepted  imder 
these  provisions. 

Concurrent  with  the  evolution  of  part 
612,  similar  International  Civil  Aviation 
Organization  (ICAO)  procedures  were 
developed.  Beginning  in  1951,  ICAO 
procedures  were  implemented  whereby 
each  country  would:  (1)  Accept,  free  of 
charge,  messages  that  were  meant  for 
"  *  *  *  ensuring  safety  of  air  navigation 
and  regularity  of  air  traffic  between 
aeronautical  fixed  stations  of  the 
different  States  *  *  *;"  (2)  accept  other 
messages  that  did  not  fell  in  the  above 
category  provided  there  was  an"*  *  * 
absence  of  rapid  commercial 
teleconmiimications  *  *  •;"and(3) 
detennine  the  acceptability  of  messages. 

Communication  systems  and  the  an 
traffic  control  system  have  improved 
greatly  in  the  last  several  decades. 
Consequently,  users  have  elected  to 
transmit  Class  B  messages  through 
communicftions  systems  other  than  the 
FAA's. 

The  FAA  has  previously  considered 
the  need  for,  and  removal  of,  part  189 
of  the  FAR.  In  1981,  all  FAA  Regional 
offices^  were  queried  regarding  what 
operational  efEect.  if  any,  the  complete 
removal  of  part  189  would  have.  At  that 
time,  only  the  Alaska  region  objected  to 
this  action.  The  International  Flight 
Service  Station  (IFSS)  in  Anchorage, 
Alaska,  handled  a  high  volume  of  Class 
B  messages,  and  the  Region  felt  strongly 
that  complete  removal  of  part  189 
would  preclude  them  from  continuing 
this  service.  In  1992,  the  Regions  were 
again  queried  regarding  their  positions 
with  respect  to  the  proposed 
amendment  to  part  189.  All  of  the 
Regions  concurred  with  this  proposal. 
Since  the  IFSS  in  Anchorage,  Alaska 
was  decommissioned  in  1984,  aircraft 
that  had  previously  utilized  its 
communications  services  are  now  using 
a  private  communications  company; 
therefore,  the  prior  concerns  of  the 
Alaska  Region  are  no  longer  relevant. 

Current  Requirements 

Part  189  stipulates  that  domestic 
FSS's  may  accept  for  transmission  only 
messages  related  to  distress  and  distress 
traffic,  safety  of  human  life,  flight  safety 
(including  air  traffic  control  messages), 
weather,  aeronautical  administration. 


and  Notices  to  Airmen  (NOTAM's) 
(Class  A  messages).  The  acceptance  and 
transmission  of  these  messages  is 
completed  without  charge.  This 
amendment  will  not  alter  that  service. 

In  addition  to  accepting  Class  A 
messages,  IFSS's  and  those  FSS's 
located  outside  the  48  contiguous  States 
and  the  District  of  Columbia,  may 
accept  messages  originated  by  and 
addressed  to  aircraft  operating  agencies, 
or  their  representatives,  that  directly 
bear  on  the  efficient  and  economic 
conduct  of  day  to  day  operations.  These 
messages  (Class  B  messages)  include 
such  things  as  new  or  revised  passenger 
or  cargo  rates  and  train  or  hotel 
reservations.  The  current  rule  provides 
for  a  fee  of  25  cents  for  each  group  of 
10  words.  FSS  acceptance  of  these 
messages  is  based  on  the  absence  of 
adequate  non-USA  communication 
facilities. 

In  recent  years  additional  means  of 
communication  have  been  developed, 
including  satellites,  computer  networks, 
and  cellular  telephones.  Therefore,  the 
need  to  use  the  FAA  AFTN  system  for 
the  transmission  of  Class  B  messages 
has  been  greatly  reduced.  In  January, 
1988,  a  commimication  network  called 
National  Airspace  Data  Interchange 
Network  (NADIN)  was  commissioned  in 
the  United  States.  The  capability  to 
segregate  Class  B  messages,  which 
required  payment  from  the  user,  was 
intentionally  omitted  from  the  system 
because  the  need  for  such  a  capability 
is  negligible.  However,  part  189  was  not 
amended  when  NADIN  was 
commissioned;  consequently  the  rule 
still  contains  outdated  provisions  for  the 
collection  of  fees  for  the  transmission  of 
Class  B  messages. 

Annex  10,  an  International  Qvil 
Aviation  Organization  (ICAO) 
document,  provides  guidance  to  FSS's 
for  handling  the  operational  aspects  of 
international  aeronautical 
telecommunications.  The  FAA  relays 
Class  A  or  B  messages  that  were 
originally  accepted  for  transmission  at 
an  FAA  FSS  outside  of  the  48 
contiguous  States  and  the  District  of 
Columbia  that  were  received  from  a 
foreign  station  of  the  AFTN,  and  that  in 
normal  routing  would  require  transit  of 
the  48  contiguous  States  or  the  District 
of  Columbia  in  order  to  reach  an 
overseas  address. 

Discussion  of  Comments 

Interested  persons  were  invited  to 
participate  in  this  rulemaking  action  by 
submitting  written  data,  views,  or 
arguments.  The  comment  period  closed 
on  September  7, 1994.  The  FAA 
received  one  comment,  from  the  Airline 
Pilots  Association,  supporting  the 
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jroposal.  The  FAA  specifically 
requested  comments  and  information  on 
the  potential  use  of  this  service  and  on 
any  impact  from  eliminating  the 
acceptance  for  transmission  of  Class  B 
messages.  No  such  comment  or 

I  information  was  received. 

I I  Except  for  minor  editorial  changes, 
this  rule  is  the  same  as  that  proposed  in 
the  Notice  of  Proposed  Rulemaking 
published  in  the  Federal  Register  on 
June  9,  1994  (59  FR  29934). 

The  Rule 

Elimination  of  Acceptance  for 
Transmission  of  Class  B  Messages 

Currently,  only  FAA  IFSS's  or  FSS's 
ocated  outside  die  48  contiguous  States 
and  the  District  of  Columbia  may  accept 
for  transmission  Class  B  messages  when 
adequate  commercial  communication 
systems  are  not  available.  These 
facilities  have  not  received  any  requests 
to  accept  Class  B  messages  for 
transmission  in  over  5  years. 

Communication  systems  technology 
has  improved  and  expanded  to  include 
private  data  networks,  private  line 
services,  telegrams,  satellite 
communications,  and  cellular 
telephones.  Therefore,  the  need  to  use 
FAA  communications  systems  for 
transmission  of  Class  B  messages  has 
diminished.  This  rule  will  not  restrict  or 
deny  users  bom  utilizing  the  FAA 
communications  systems  for  relay  of 
Class  B  messages  when  other  adequate 
communications  systems  are  not 
available.  Additionally,  this  action  wiU 
align  the  regulations  with  ciurent 
practices  by  eliminating  the  authority  of 
FSS's  to  accept  for  transmission  Class  B 
messages  without  adversely  affecting 
the  users. 

Elimination  of  Charges  for  Class  B 
Messages 

The  current  nde  requires  that  fees  be 
charged  when  Class  B  messages  are 
accepted  for  transmission  over  FAA 
communication  systems.  However, 
current  communication  systems  caimot 
segregate  those  kinds  of  messages  that 
reqiiire  a  charge  for  transmission.  In 
fact,  over  the  last  5  years,  there  are  no 
records  of  fees  having  been  collected  for 
transmission  of  Class  B  messages,  nor 
does  the  FAA  propose  to  resume  this 
practice.  This  change  will  remove  from 
the  regulation  all  references  to  the 
collection  of  fees  and  align  the 
regualtion  with  cmrent  practices. 

Economic  Summary 

This  rule  will  be  neither  a  significant 
regulatory  action  imder  Executive  Order 
12866  nor  a  significant  rule  imder  the 
Department  of  Transportation 


Regulatory  Policies  and  Procedures.  The 
FAA  does  not  expect  the  amendment  to 
impose  a  significant  cost  on  society 
(aviation  industry,  public,  or 
government).  The  rule  will  not  cause 
any  diminution  of  safety. 

This  action  will  delete  nde  language 
that  allows  the  transfer  of  certain  data. 
This  data  includes  messages  addressing 
topics  such  as:  lost  baggage,  hotel 
reservations,  and  crew  assignments  on 
international  or  overseas  flights  (Class  B 
data).  At  present,  only  IFSS's  and  FSS's 
located  outside  the  48  contiguous  States 
and  the  District  of  Coliunbia  have  the 
authority  and  capability  to  accept  such 
information  for  transmission.  In 
practice,  the  FAA  has  not  received 
requests  for  this  service  for  several 
years. 

The  FAA  queried  FSS's  to  determine 
the  consequences  of  this  action.  The 
responses  indicated  that  this  action 
would  not  affect  any  air  carrier  operator. 
Adequate  private  commiuiications 
facilities  are  available  to  transmit  Class 
B  data  and,  in  the  past  few  years, 
international  and  overseas  carriers  have 
not  chosen  to  avail  themselves  of  the 
FAA  service.  However,  the  FAA 
recognizes  a  remote  possibiUty  that  a 
future  potential  user  of  this  service 
would  not  have  the  chance  to  do  so. 

International  Trade  Impact  Analysis 

This  action  will  have  no  effect  on  the 
sale  of  foreign  products  or  services  in 
the  United  States.  The  action  also  does 
not  affect  the  sale  of  United  States 
products  or  services  in  foreign 
countries.  Hence,  all  foreign  and 
domestic  trade  will  be  eqiially 
unaffected  by  this  rule. 

Regulatory  Flexibility  Act 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  ensures  that  government 
regulations  do  not  needlessly  and 
disproportionately  burden  small 
businesses.  The  RFA  requires  the  FAA 
to  review  each  rule  that  may  have  "a 
significant  economic  impact  on  a 
substantial  number  of  small  entities." 

The  amendment  deletes  rule  language 
that  allows  the  transfer  of  certain  data 
because  users  have  not  requested  ihis 
service  for  several  years.  Hence,  the  rule 
wrill  not.  impose  a  significant  cost  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511)r 
there  are  no  requirements  for 
information  collection  associated  with 
this  rule. 


iMI 


Federalism  Implications 

This  action  will  not  have  substantial 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  action 
will  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

International  Civil  Aviation 
Organization  and  Joint  Aviation 
R^ulations 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  Intemationd  Civil 
Aviation  Organization  Standards  and 
Recommended  Practices  (SARP)  to  the 
maximiun  extent  practicable.  For  this 
action,  the  FAA  has  reviewed  the  SARP 
of  Annex  10.  The  FAA  has  determined 
that  this  amendment  will  not  present 
any  differences. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  the  FAA  has  determined  that 
this  regiUation  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866.  In  addition,  the  FAA  certifies 
that  this  nUe  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  n\imber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  This  action  is  not 
considered  significant  imder  DOT  Order 
2100.5,  Policies  and  Procedures  for 
Simplification,  Analysis,  and  Review  of 
Regulations. 

List  a[  Subfects  in  14  CFR  Part  189 

Air  transportation, 
Telecommimi  cations. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration  revises 
14  CFR  part  189  to  read  as  follows: 

PART  189— USE  OF  FEDERAL 
AVIATION  ADMINISTRATION 
COMMUNICATIONS  SYSTEM 

Sec. 

189.1    Scope. 

189.3    Kinds  of  messages  accepted  or 

relayed. 
189.5    Limitation  of  liability. 

Authority:  49  U.S.C.  106(g),  40101.  40104, 
40113,  44502,  and  45303;  sec.  501,  65  Stat. 
290;  31  U.S.C.  9701. 

§  189.1    Scope. 

This  part  describes  the  kinds  of 
messages  that  may  be  transmitted  or 
relayed  by  FAA  Flight  Service  Stations. 
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§189.3    Kinds  of  messages  accepted  or 
relayed. 

(a)  Flight  Service  Stations  may  accept 
for  transmission  over  FAA 
commimication  systems  any  messages 
concerning  international  or  overseas 
aircraft  operations  described  in 
paragraphs  (a)(1)  through  (6)  of  this 
section.  In  addition,  FUght  Service 
Stations  may  relay  any  message 
described  in  this  section  that  was 
originally  accepted  for  transmission  at 
an  FAA  Flight  Service  Station  outside 
the  48  contiguous  States,  or  was 
received  from  a  foreign  station  of  the 
Aeronautical  Fixed 
Telecommunications  Network  that,  in 
normal  routing,  would  require  transit  of 
the  United  States  to  reach  an  overseas 
address: 

(1)  Distress  messages  and  distress 
traffic. 

(2)  Messages  concerning  the  safety  of 
human  life. 

(3)  Flight  safety  messages 
concerning — 

(i)  Air  traffic  control,  including — 

(A)  Messages  concerning  aircraft  in 
flight  or  about  to  depeirt; 

(B)  Departure  messages; 

(C)  Flight  plan  departure  messages; 

(D)  Arrival  messages; 

(E)  Flight  plan  messages; 

(F)  Flight  notification  messages; 

(G)  Messages  concerning  fli^t 
cancellation;  and  .. 

(H)  Messages  concerning  delayed 
departurer 

(ii)  Position  reports  from  aircraft; 

(iii)  Messages  originated  by  an  aircraft 
operating  agency  of  immediate  concern 
to  an  airoaft  in  fli^t  or  about  to  depart; 
and 

(iv)  Meteorological  advice  of 
immediate  concern  to  an  aircraft  in 
flight  or  about  to  depart. 

(4)  Meteorological  messages 
concerning — 

(i)  Meteorological  forecasts; 
(ii)  Meteorological  observations 
exclusively:  or 


(iii)  Other  meteorological  information 
exchanged  between  meteorological 
offices. 

(5)  Aeronautical  administrative 
messages — 

(i)  Concerning  the  operation  or 
maintenance  of  facilities  essential  to  the 
safety  or  regulatory  of  aircraft  operation; 

(ii)  Essential  to  efficient  functioning 
of  aeronautical  telecommunications;  or 

(iii)  Between  dvil  aviation  authorities 
concerning  aircraft  operation. 

(6)  Notices  to  airmen. 

(b)  The  following  messages  may  only 
be  relayed  through  the  FAA 
communications  systems: 

(1)  Flight  regularity  messages — 

(i)  Addressed  to  the  point  of  intended 
landing  and  to  not  more  than  two  other 
addressees  in  the  general  area  of  the 
route  segment  of  the  flight  to  which  the 
message  refers,  containing  information 
required  for  weight  and  balance 
computation  and  remarks  essential  to 
the  rapid  imloading  of  the  aircraft; 

(ii)  Congeming  changes,  taking  effect 
within  72  hours,  in  airaraft  operating 
schedules; 

(iii)  Concerning  the  servicing  of 
aircraft  en  route  or  scheduled  to  depeut 
within  48  hoius; 

(iv)  Concerning  changes  in  the 
collective  requirements  for  passengers, 
crew,  or  cargo  of  aircraft  en  route  or 
about  to  depart,  if  the  changes  are 
caused  by  unavoidable  deviations  from 
ntxmal  operating  schedules  and  are 
necessary  for  fli^t  regularity; 

(v)  Concerning  non-routine  landings 
to  be  made  by  aircraft  en  route  or  about 
to  depart; 

(vi)  Concerning  parts  or  materials 
lugently  needed  to  operate  aircraft  en 
route  or  scheduled  to  depart  within  48 
hours;  or 

(vii)  Concerning  pre-flight 
arrangement  of  air  navigation  services 
and,  in  the  case  of  non-scheduled  or 
irregular  operations,  operational 
servicing  of  aircraft  scheduled  to  depart 
within  48  hovus. 


(2)  Messages  originated  by  and 
addressed  to  aircraft  operating  agencies 
or  their  representatives  that  directly 
bear  on  the  efficient  and  economic 
conduct  or  day  to  day  operations,  if 
adequate  non-United  States 
communications  facilities  are  not 
available  and  the  messages  concern — 

(i)  Matter  described  in  paragraph 
(b)(1)  of  this  section,  but  not  meeting  the 
time  limitations  described  in  paragraph 
(b)(1)  of  this  section; 

(ii)  Aircraft  parts,  equipment,  or 
supplies,  air  navigation  or 
communications,  or  essential  ground 
facilities; 

(iii)  Train  or  hotel  reservations  for 
passengers  or  employees; 

(iv)  Lost  baggage  or  personal  effects; 

(v)  Tickets  or  cargo  shipments  and 
payment  therefore; 

(vi)  Location  of  passengers  and  cargo; 

(vii)  New  or  revised  passenger  or 
cargo  rates; 

(viii)  Crew  assignments  and  similar 
operations  peraonnel  matters  taking 
effect  withiu  7  days; 

(ix)  Post  flight  reports  for  record 
purposes; 

(x)  Publicity  and  special  handling 
regarding  dignitaries;  or 

(xi)  Reservations,  when  originated  by 
aircraft  operating  agencies  to  secure 
space  required  in  transport  aircraft. 

§189.5    Limitation  of  liability. 

The  United  States  is  not  liable  for  any 
omission,  error,  or  delay  in  transmitting 
or  relaying,  or  for  any  failure  to  transmit 
or  relay,  any  message  accepted  for 
transmission  or  relayed  under  this  part, 
even  if  the  omission,  error,  delay,  or 
fail\u«  to  transmit  or  relay  is  caused  by 
the  negligence  of  an  employee  of  the 
United  States. 

Issued  in  Washington,  DC  on  Ju]y  11, 1995. 
David  R.  Hinson, 
Administrator. 

[FR  Doc.  95-18915  Fikd  8-1-95;  8:45  am] 
BILUNQ  CODE  4910-13-M 
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Part  Vlli 

Department  of 
Transportation 

Federal  Transit  Administration 

49  CFR  Parts  653  and  654 
Prevention  of  Prohibited  Drug  Use  in 
Transit  Operations;  Prevention  of  Alcohol 
Misuse  in  Transit  Operations;  Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

49  CFR  Parts  653  and  654 

[Dock*!  No.  92-H  or  Q 

RIN  2132-AA37;  2132-AA38 

Prevention  of  Prohibited  Drug  Use  in 
Transit  Operations;  Prevention  of 
Alcohol  Misuse  in  Transit  Operations 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Final  rule. 

summary:  The  Federal  Transit 
Administration  (FTA)  is  amending  its 
drug  and  alcohol  testing  rules  to  exempt 
volimteers  and  eliminate  the  citation 
requirement  in  the  non-fatal,  post- 
accident  testing  provision  applicable  to 
non-rail  vehicles.  This  rule  is  intended 
to  ease  administrative  burdens  and 
clarify  certain  provisions  in  the  existing 
rules. 

EFFECTIVE  DATE:  September  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
program  issues,  Judy  Meade,  Office  of 
Safety  and  Seciuity,  Federal  Transit 
Administration,  telephone:  202-366- 
2896.  For  legal  questions,  Nancy  Zaczek 
or  Kristin  O'Grady,  Office  of  Chief 
Counsel,  Federal  Transit 
Administration,  telephone:  202-366- 
4011  (voice);  202-366-2979  (TDD). 
Copies  of  the  regulation  are  available  in 
alternative  formats  upon  request. 
SUPPLEMENTARY  INFORMATION:  On 
February  6, 1995,  FTA  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
proposing  to  amend  its  drug  and  alcohol 
testing  rules  to  (1)  exempt  volunteers 
and  (2)  eliminate  the  citation 
requirement  in  the  non-fatal,  post- 
accident  testing  provision  apphcable  to 
non-rail  vehicles.  FTA  also  sought 
comment  on  whether  an  "accident" 
should  be  defined  to  include  the 
discharge  of  a  firearm  by  a  transit 
seciuity  officer.  FTA  received  83 
comments  over  a  two-month  period. 

I.  Volunteers 

Under  FTA's  current  drug  and  alcohol 
rules,  49  CFR  Parts  653  and  654,  a 
volunteer  who  performs  a  safety- 
sensitive  function  generally  is  subject  to 
testing  for  prohibited  drugs  and  the 
misuse  of  alcohol.  Since  issuance  of  the 
final  r\iles  in  1994,  however,  a  number 
of  entities  have  urged  the  agency  to 
exempt  volunteers  from  application  of 
the  rules. 

Comments 

On  the  volunteer  issue,  FTA  received 
'  54  comments  from  large  and  small 


transit  operators,  one  insurance  carrier, 
two  U.S.  senators,  one  U.S. 
representative,  and  two  associations.  An 
overwhelming  majority  of  these 
commenters  (50  of  54)  favored 
exempting  volimteers.  Only  four 
conunenters  (two  large  transit  operators, 
one  small  transit  operator,  and  one  trade 
organization)  opposed  exempting 
volunteers  from  FTA's  drug  and  alcohol 
testing  rules.  The  commenters  raised  a 
number  of  key  issues: 

Volunteers  are  not  likely  to  be 
involved  in  drug  or  alcohol-caused 
collisions.  Several  commenters  pointed 
out  that  no  statistical  evidence  suggests 
that  volimteer  transit  drivers  have  been 
involved  in  drug  or  alcohol-caused 
collisions.  Many  small  operators  stated 
that  they  have  operated  for  years 
without  one  incident  relating  to  the  use 
of  drugs  or  alcohol.  Several  operators 
noted  that  they  already  provide  a 
comprehensive  screening  program  that 
evaluates  a  volunteer's  driving  record 
along  with  their  criminal  history.  For 
example,  one  program  requires  a 
medical  statement  signed  by  a 
physician,  a  vehicle  inspection 
statement  signed  by  a  mechanic,  proof 
of  insurance,  a  driver's  license  print-out, 
and  a  code  of  conduct  which  includes 
a  statement  that  the  driver  will  not  use 
mood-altering  drugs  or  alcohol  while 
serving  as  a  volunteer.  In  addition,  this 
same  program  requires  annual  medical 
and  vehicle  statements  from  its  existing 
drivers.  Further,  commenters  claimed 
that  volimteers  are  generally  retired 
professionals  with  a  heightened  level  of 
safety.  According  to  commenters,  the 
majority  of  volunteers  are  over  60  years 
old,  community-minded,  and  not  Ukely 
to  be  drug  or  alcohol  users. 

People  will  not  volunteer  if  they  must 
submit  to  drug  and  alcohol  testing  rules. 
Commenters  stated  that  volunteers 
consider  a  drug  and  alcohol  test  an 
invasion  of  privacy.  Since  volunteers 
are  not  compensated  for  their  services 
and  are  not  entitled  to  the  benefits  that 
employees  receive,  volunteers  are  not 
likely  to  submit  to  drug  and  alcohol 
testing  requirements.  In  fact,  several 
commenters  stated  that  some  volunteers 
have  indicated  that  they  would  not 
continue  to  volunteer  if  they  had  to 
submit  to  a  drug  or  alcohol  test.  Some 
commenters  claimed  that  volunteerism 
is  down  from  last  year  and  argued  t|iat 
required  drug  and  alcohol  testing  will 
surely  exacerbate  this  downward  trend. 

It  is  costly  and  impractical  for 
organizations  to  administer  drug  and 
alcohol  tests  to  volunteers.  Many 
volunteers  are  part-time  and  serve  a 
variety  of  functions,  e.g.  clerical 
support,  in  addition  to  safety-sensitive 
work.  Commenters  stated  that 


segregating  these  functions  would  cause 
administrative  havoc.  According  to  a 
number  of  commenters,  volunteers  do 
not  perform  safety-sensitive  work  on  a 
regular  and  consistent  basis.  As  a  result, 
testing  would  be  difficult  to  administer. 
Several  commenters  argued  that  the  cost 
of  administering  these  tests  would  be 
prohibitive.  Some  claimed  that  the  cost 
of  providing  testing  would  drain 
operating  budgets  and  drastically  reduce 
the  services  that  are  provided.  For 
example,  one  commenter  estimated  that 
the  cost  of  providing  drug  testing  for  its 
volunteers  would  exceed  $43,000  per 
year.  This  additional  cost  would 
translate  into  597  fewer  rides  per  month 
or  7,164  rides  per  year.  Another 
dimension  of  the  problem  would  be  the 
cost  of  losing  the  use  of  volunteers* 
vehicles.  A  number  of  commenters 
indicated  that  volunteers  often  provide 
transportation  with  their  own  vehicles. 
The  potential  loss  of  those  drivers 
would  place  a  tremendous  hardship  on 
transit  providers  in  rural  areas. 

Exempting  volunteers  compromises 
rider  safety.  As  mentioned  above,  four 
commenters  believe  that  exempting 
volunteer  drivers  from  drug  and  alcohol 
testing  is  contrary  to  the  spirit  of  the 
testing  mandates  of  Congress  and  in 
direct  conflict  with  safe  practice  and 
common  sense.  One  commenter 
suggested  that  the  exemption 
compromises  safety  and  erodes  the 
intent  of  a  drug  and  alcohol-free 
workplace. 

Discussion 

FTA  agrees  with  those  commenters 
that  favor  exempting  volunteers  fi'om 
the  drug  and  alcohol  testing 
requirements.  Based  on  the  comments 
submitted  to  FTA,  the  significant  cost  of 
subjecting  volunteers  to  drug  and 
alcohol  testing  far  outweighs  the  safety 
benefits.  Commenters  indicated  that 
volunteers  often  are  screened  by  the 
operator  and  are  mature  citizens  with 
good  driving  records.  Furthermore,  the 
costs  related  to  conducting  drug  and 
alcohol  testing  of  volunteers  are 
considerable.  First,  the  operator  must 
divert  funds  from  its  transportation 
functions  to  pay  for  drug  and  alcohol 
testing.  Second,  the  operator  may  lose 
volunteers  and  their  vehicles  if  drug  and 
alcohol  testing  is  required.  Third,  the 
time  volunteers  are  able  to  donate  is 
always  limited  and  would  be  further 
restricted  by  the  time  consumed  by  the 
testing  process.  Finally,  many  of  the 
operators  that  depend  heavily  on 
volunteers  are  small  and  cannot  easily 
absorb  the  extra  cost  that  testing 
volunteers  would  involve. 

As  noted  above,  a  few  commenters 
argued  that  exempting  volunteer  drivers 


Federal  Register  /  Vol.  60.  No.  148  /  Wednesday,  August  2,  1995  /  Rules  and  Regulations     39619 


rom  drug  and  alcohol  testing  is 
contrary  to  the  spirit  of  the  testing 
mandates  of  Congress  in  the  Omnibus 
Employee  Testing  Act  of  1991. 
However,  the  legislative  history  of  the 
drug  and  alcohol  testing  requirement 
does  not  reflect  a  specific  concern  about 
drug  and  alcohol  testing  of  volunteers. 
In  fact,  the  tragic  accidents  that  moved 
Congress  to  action  involved  professional 
transportation  employees,  not 
volunteers.  See,  for  example. 
Conference  Report  to  Accompany  H.R. 
2942,  Department  of  Transportation  and 
Related  Agencies  Appropriation  Bill, 
Fiscal  Year  1992,  in  Congressional 
Record,  H7672,  October  3, 1991. 
FTA  recognizes  that  the  term 
"volunteer,"  as  used  in  the  revised 
definition  of  "covered  employee,"  could 
be  construed  broadly  to  include  any    , 
non-employee.  FTA's  intention  in  this 
final  rule,  however,  is  to  exempt  only 
non-employee  volunteers  who  perform  a 
service  as  a  charitable  act  without  the 
expectation  of  receiving  a  benefit, 
whether  financial  or  as  part  of  a 
program  established  to  relieve  an 
obligation.  Other  non-employees  remain 
covered  by  the  rule,  i.e.,  those  who 
provide  charitable  service  in  return  for 
some  benefit,  for  example,  in  the 
context  of  "workfare"-type  programs 
that  make  public  assistance  or  other 
benefits  contingent  on  the  donation  of 
transportation  services  or  community 
service  programs  that  confer  academic 
credit  or  provide  an  alternative  to  a 
criminal  sentence.  This  issue  was  not 
raised  in  the  NPRM  or  in  the  comments 
to  the  docket,  but  we  would  consider  it 
in  the  future  if  appropriate. 

n.  Post-Accident  Testing 

FTA  received  20  comments  from  large 
and  small  transit  operators  on  FTA's 
proposal  to  eliminate  the  citation 
requirement  in  the  non-fatal,  post- 
accident  testing  provision  applicable  to 
non-rail  transit  vehicles.  Currently,  49 
CFR  sections  653.45(a)(2)(i)  and 
654.33(a)(2)(i)  require  a  post-accident 
drug  and  alcohol  test  after  a  non-fatal 
accident  if,  among  other  things,  the 
operator  of  the  mass  transit  vehicle 
involved  in  the  accident  receives  a 
citation  &t)m  a  State  or  local  law 
enforcement  official.  Five  large  and  two 
small  transit  operators  favored  retaining 
the  citadon  requirement.  Eight  large  and 
five  small  transit  operators  commented 
that  the  citation  requirement  should  be 
eliminated. 


Comments 


Commenters  made  the  following 
arguments  in  favor  of  eliminating  the 
citation  requirement: 


Police  officers  rarely  issue  citations  in 
time  for  drug  and  alcohol  testing  to  be 
useful.  The  majority  of  commenters 
indicated  that  law  enforcement  officials 
rarely  issue  citations  in  non-fatal 
accidents.  When  a  citation  is  warranted, 
often  too  much  time  has  passed  for  the 
testing  to  be  useful.  One  commenter 
pointed  out  that  unless  an  officer 
witnesses  the  accident,  the  officer  will 
want  to  conduct  an  investigation  before 
issuing  a  citation,  which  means  that 
virtually  no  post-accident  tests  are 
conducted  for  non-fatal  accidents. 

Local  guidelines  sometimes  already 
require  testing  without  a  citation.  Two 
large  commenters  indicated  that  local 
guidelines  provide  for  a  stricter 
standard  that  already  requires  post- 
accident  testing,  even  without  a  citation 
being  issued. 

Requiring  a  citation  is  inconsistent 
with  the  Omnibus  Employee  Testing  Act 
of  1 991 .  One  commenter  opined  that  the 
Omnibus  Transportation  Employee 
Testing  Act  of  1991  requires  that  FTA 
mandate  testing,  without  the  citation 
requirement,  to  insure  that  the  transit 
industry  is  fi^e  from  employees  using 
illegal  drugs  and  misusing  alcohol  while 
performing  safety-sensitive  functions. 

FTA's  definition  of  "accident"  should 
change.  Commenters  suggested  several 
changes  to  FTA's  definition  of 
"accident"  for  the  purpose  of 
determining  when  post-accident  testing 
is  necessary.  It  was  not  FTA's  intention 
to  sohcit  comments  on  this  part  of  the 
rule,  but  rather  the  part  of  the  rule  that 
currently  requires  a  citation  to  be  issued 
before  post-accident  testing  occurs. 

Commenters  made  the  following 
arguments  in  favor  of  retaining  the 
citation  requirement: 

The  citation  requirement  is  easy  to 
follow.  One  commenter  noted  that  the 
citation  requirement  provides  an  easily 
understood  benchmark  and  gives 
decision-making  confidence  to 
supervisors  and  managers.  Another 
commenter  pointed  out  that  the  current 
regulation  operates  well  in  that  it 
requires  the  judgment  of  law 
enforcement  officials,  people  who  are 
trained  in  accident  investigation,  to 
assess  whether  the  transit  operator's 
actions  contributed  to  the  accident. 

The  proposed  rule  would  require 
more  testing,  which  will  increase  overall 
costs.  One  commenter  estimated  that  the 
proposed  rule  would  require  the  testing 
of  approximately  twenty  more 
individueds  a  year,  adding  an  additional 
$3,000  to  their  estimated  $70,000 
annual  cost  of  conducting  drug  and 
alcohol  testing.  Another  commenter 
pointed  out  that  elimination  of  the 
citation  requirement  will  result  in 


additional  unfunded  costs  that  are  not 
in  proportion  to  any  expected  benefit. 

Discussion 

FTA  agrees  with  those  commenters 
who  favor  removing  the  citation 
requirement.  Because  of  the  delay  in 
issuing  a  citation  in  many  accidents,  the 
citation  requirement  renders  post- 
accident  alcohol  and  drug  testing 
virtually  ineffective. 

Arguments  that  removing  the  citation 
requirement  would  increase  the  number 
of  drug  and  alcohol  tests  given  and 
increase  the  cost  are  not  persuasive.  The 
legislative  history  reveals  that  Congress 
intended  that  post-accident  testing  of 
safety-sensitive  employees  should  be 
required 

In  the  case  of  any  accident  in  which  occurs 
a  loss  of  human  life,  or,  as  determined  by  the 
Secretary,  other  serious  accident  involving 
bodily  injury  or  significant  property  damage. 
It  is  not  the  Committee's  intent  that  drug  and 
alcohol  testing  should  be  required  every  time 
there  is  an  accident  involving  a  mass 
transportation  op>eration.  Rather,  post- 
accident  testing  should  be  limited  to  those 
instances  in  which  there  is  a  loss  of  human 
life  or  other  accident  of  sufficient  magnitude 
in  tenns  of  bodily  injury  or  significant 
property  damage  for  which  testing  for  drugs 
and  alcohol  would  be  warranted.  Report  of 
the  Senate  Committee  on  Commerce, 
Science,  and  Transportation,  on  S.  676, 
Omnibus  Transportation  Employee  Testing 
Act  of  1991. 102d  Congress,  1st  Session, 
Report  102-54  (1991).  (Emphasis  added.) 

Based  upon  the  comments  FTA 
received,  the  Agency  does  not  believe 
that  the  issuance  of  a  citation  is  the  best 
measure  for  whether  the  accident  is  of 
sufficient  magnitude  to  warrant  drug 
and  alcohol  testing.  The  issuance  of  a 
citation  depends  on  several  factors,  such 
as  whether  the  law  enforcement  officer 
was  physically  present  at  the  accident 
scene.  "These  factors  are  often 
completely  unrelated  to  the  magnitude 
of  the  accident.  Moreover,  the  timing  of 
the  issuance  of  a  citation  is  not  driven 
by  the  requirements  of  drug  and  alcohol 
testing.  As  a  result,  by  the  time  a 
citation  is  issued,  it  is  often  too  late  to 
conduct  drug  and  alcohol  testing. 

The  result  of  requiring  a  citation  as 
the  trigger  for  a  post-accident  drug  and 
alcohol  test  is  that  too  many  accidents 
have  not  been  properly  investigated  for 
drug  and  alcohol-related  causes.  This 
amendment  is  better  tailored  to 
accomplish  the  Congressional  intent 
that  all  significant,  non-fatal  accidents 
should  trigger  drug  and  alcohol  testing 
of  appropriate  personnel. 

ni.  Definition  of  Accident — Armed 
Security  Personnel 

FTA  received  only  seven  responses  to 
our  request  for  comment  on  whether  the 
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definition  of  "accident"  should  include 
the  discharge  of  a  firearm  by  armed 
security  personnel  (who  are  considered 
safety-sensitive  workers  subject  to  the 
drug  and  alcohol  testing  program).  Most 
commenters  opposed  an  amendment  to 
the  definition  of  "accident"  to  include 
the  discharge  of  a  firearm  by  a  covered 
employee  while  on  duty.  Most  of  these 
commenters  were  transit  operators  who 
noted  that  they  already  have  internal 
poUcies  and  procediues  for  dealing  with 
accidental  discharges  of  firearms.  A  few 
commenters  favored  including  the 
discharge  of  a  firearm  in  the  definition 
of  "accident,"  mostly  for  safety  reasons. 
Since  there  seems  to  be  Uttle  interest  in 
amending  the  definition  of  accident  to 
include  the  discharge  of  firearms,  FTA 
will  not  take  any  action  at  this  time. 

IV.  Regulatory  Process  Matters 

A.  Executive  Order  12688 

The  FTA  evaluated  the  costs  and 
benefits  of  the  drug  and  alcohol  testing 
rules  when  it  issued  49  CFR  parts  653 
and  654  on  February  15, 1994,  at  59  FR 
7531-7611.  It  is  not  anticipated  that  the 
change  to  the  post-accident  testing 
provision  should  significantly  alter  the 
costs  and  benefits  of  either  part  653  or 
654.  On  the  other  hand,  the  exclusion  of 
volunteers  from  coverage  under  the 
rules  should  shghtly  lower  the  overall 
cost  of  the  program. 

B.  Departmental  Significance 

Neither  rule  is  a  "significant 
regulation"  as  defined  by  the 
Department's  Regulatory  Policies  and 
Procedures,  because  it  involves  only 
minor  changes  to  parts  653  and  654. 

C.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
FlexibiUty  Act,  5  U.S.C.  601  et  seq.,  the 
FTA  evaluated  the  effects  of  parts  653 
and  654  on  small  entities  when  they 
were  issued  in  February  1994.  These 
changes  will  not  significantly  change 
that  analysis,  but  shoidd  reduce  the  cost 
of  drug  and  alcohol  testing  for  small 
entities. 


D.  Paperwork  Reduction  Act 

This  rules  does  not  include 
mformation  collection  requirements 
subject  to  the  Paperwork  Reduction  Act.  , 

i.  Executive  Order  12612 

We  reviewed  parts  653  and  654  imder 
he  requirements  of  Executive  Order 
12612  on  Federalism.  These  proposed 
rules,  if  adopted,  will  not  change  those 
assessments. 

F.  National  Environmental  Policy  Act 

The  agency  determined  that  these 
regulations  had  no  environmental 
implications  when  it  issued  parts  653 
and  654,  and  there  will  be  none  under 
these  amendments. 

G.  Energy  Impact  Implications 

These  amendments  do  not  affect  the 
use  of  energy. 

List  of  Subjects  in  49  CFR  Parts  653  and 
654 

Alcohol  testing,  Drug  testing.  Grant 
programs — transportation.  Mass 
transportation.  Reporting  and 
recordkeeping  requirements.  Safety  and 
Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  the  FTA  is  amending  Title  49, 
Code  of  Federal  Regidations,  parts  653 
and  654  as  follows: 

Part  653— PREVENTION  OF 
PROHIBITED  DRUG  USE  IN  TRANSIT 
OPERATIONS 

1.  The  authority  citation  for  part  653 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5331;  49  CFR  1.51. 

2.  The  definition  of  "covered 
employee"  in  section  653.7  is  revised  to 
read  as  follows: 

§653.7    Definitions 

***** 

Covered  employee  means  a  person, 
including  an  applicant  or  transferee, 
who  performs  a  safety-sensitive  function 
for  an  entity  subject  to  this  part; 
however,  a  volunteer  is  covered  only  if 
operating  a  vehicle  designed  to 
transport  sixteen  or  more  passengers, 
including  the  driver. 


§653.45    [Amended] 

3.  The  first  sentence  of 

§  653.45(a)(2){i)  is  amended  by 
removing  "if  that  employee  has  received 
a  citation  under  State  or  local  law  for  a 
moving  traffic  violation  arising  firom  the 
accident"  and  adding  "vmless  the 
employer  determines,  using  the  best 
information  available  at  the  time  of  the 
decision,  that  the  covered  employee's 
performance  can  be  completely 
discounted  as  a  contributing  factor  to 
the  accident". 

PART  654— PREVENTION  OF 
ALCOHOL  MISUSE  IN  TRANSIT 
OPERATIONS 

4.  The  authority  citation  for  part  654 
continues  to  read  as  ff-l'ov  s: 

Authority:  49  U.S.C.  5331;  49  CFR  1.51. 

5.  The  definition  of  "covered 
employee"  in  section  654.7  is  revised  to 
read  as  follovvs: 

§654.7    Definitions 

***** 

Covered  employee  means  a  person, 
including  an  applicant  or  transferee, 
who  performs  a  safety-sensitive  function 
for  an  entity  subject  to  this  part; 
however,  a  volimteer  is  covered  only  if 
operating  a  vehicle  designed  to 
transport  sixteen  or  more  passengers, 
including  the  driver. 


§654.33    [Amended] 

6.  The  first  sentence  of 
§  654.33(a)(2)(i)  is  amended  by 
removing  "if  that  employee  has  received 
a  citation  under  State  or  local  law  for  a 
moving  traffic  violation  arising  from  the 
accident"  and  adding  "unless  the 
employer  determines,  using  the  best 
information  available  at  the  time  of  the 
decision,  that  the  covered  employee's 
performance  can  be  completely 
discoimted  as  a  contributing  factor  to 
the  accident". 

Issued  on:  July  28, 1995. 
Gordon  J.  Linton, 

Administrator. 

[FR  Doc.  95-19025  Filed  8-1-95;  8:45  ami 
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The  President 
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Executive  Order  12967  of  July  31,  1995 

Establishing  an  Emergency  Board  To  Investigate  Disputes  Be- 
tween Metro  North  Commuter  Railroad  and  Its  Employees 
Represented  by  Certain  Labor  Organizations 


Disputes  exist  between  Metro  North  Commuter  Railroad  and  certain  employ- 
ees represented  by  certain  labor  organizations.  The  labor  organizations  in- 
volved in  these  disputes  are  designated  on  the  attached  list,  which  is  made 
a  part  of  this  order. 

The  disputes  have  not  heretofore  been  adjusted  under  the  provisions  of 
the  Railway  Labor  Act,  as  amended  (45  U.S.C.  151  et  seq.)  (the  "Act"). 

Parties  empowered  by  the  Act  have  requested  that  the  President  establish 
a  second  emergency  board  pursuant  to  section  9A  of  the  Act  (45  U.S.C. 
159a). 

Section  9A(e)  of  the  Act  provides  that  the  President,  upon  such  request, 
shall  appoint  a  second  emergency  board  to  investigate  and  report  on  the 
disputes. 

NOW,  THEREFORE,  by  the  authority  vested  in  me  as  President  by  the 
Constitution  and  the  laws  of  the  Uniteid  States  of  America,  including  section 
9A  of  the  Act,  it  is  hereby  ordered  as  follows: 

Section  1.  Establishment  of  the  Board.  There  is  established  effective  July 
31,  1995,  a  board  of  three  members  to  be  appointed  by  the  President  to 
investigate  these  disputes.  No  member  shall  be  pecuniarily  or  otherwise 
interested  in  any  organization  of  railroad  employees  or  any  carrier.  The 
board  shall  perform  its  functions  subject  to  the  availability  of  funds. 

Sec.  2.  Report.  Within  30  days  after  creation  of  the  board,  the  parties  to 
the  disputes  shall  submit  to  the  board  final  offers  for  settlement  of  the 
disputes.  Within  30  days  after  submission  of  final  offers  for  settlement 
of  the  disputes,  the  board  shall  submit  a  report  to  the  President  setting 
forth  its  selection  of  the  most  reasonable  offer. 

Sec.  3.  Maintaining  Conditions.  As  provided  by  section  9A(h)  of  the  Act, 
fix)m  the  time  a  request  to  establish  a  board  is  made  until  60  days  after 
the  board  makes  its  report,  no  change,  except  by  agreement,  shall  be  made 
by  the  parties  in  the  conditions  out  of  which  the  disputes  arose. 

Sec.  4.  Records  Maintenance.  The  records  and  files  of  the  board  are  records 
of  the  Office  of  the  President  and  upon  the  board's  termination  shall  be 
maintained  in  the  physical  custody  of  the  National  Mediation  Board. 

Sec.  5.  Expiration.  The  board  shall  terminate  upon  submission  of  the  report 
provided  for  in  section  2  of  this  order. 


IXrtUXiU^AA  <rtOjocfc^^;^ 


THE  WHITE  HOUSE, 
July  31,  1995. 
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Brotherhood  of  Locomotive  Engineers  including  the  American  Train  Dis- 
patchers Department 

Brotherhood  of  Railroad  Signalmen 

International  Association  of  Machinists  &  Aerospace  Workers 

International  Brotherhood  of  Boilermakers,  Iron  Shipbuilders, 

Blacksmiths,  Forgers  and  Helpers 

International  Brotherhood  of  Electrical  Workers 

International  Brotherhood  of  Firemen  and  Oilers 

International  Brotherhood  of  Teamsters 

Sheet  Metal  Workers  International  Union 

Transport  Workers  Union  of  America 

Transportation  Communications  International  Union-ARSA  Division 

United  Transportation  Union 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicat)ility  and  legal  effect,  most  of  wtiich 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  Nsted  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


"Docket  No.  NM-115."  Comments  may 
be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  FAA,  Standardization 
Branch,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service,  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2145. 

SUPPLEMENTARY  INFORMATION: 


DEPARTMENT  OF  TRANSPORTATION      Comments  Invited 


Federal  Aviation  Administration 

14CFRPart25 

[Docket  No.  NM-115;  Special  Conditions 
No.  25-nANM-103] 

Special  Conditions:  Modified  Learjet 
Model  55, 55B  and  55C  Airplanes;  High 
Intensity  Radiated  Fields  (HIRF) 

AGENCY:  Federal  Aviation 
Administration,  EKDT. 
ACTION:  Final  special  conditions;  request 
for  conunents. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Learjet  Models  55,  55B, 
and  55C  airplanes  modified  by  Ehincan 
Aviation,  Inc.,  of  Lincoln,  Nebraska. 
These  models  will  be  equipped  with  a 
Flight  Visions  Corporation,  FV-2000 
Head-Up  Display  System  (HUD)  that 
will  perform  critical  functions.  The 
applicable  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  protection  of  the  HUD  firom  the 
effects  of  high-intensity  radiated  fields 
(HIRF).  These  special  conditions 
provide  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  ensure  that  the  critical 
functions  performed  by  this  system  are 
maintained  when  the  airplane  is 
exposed  to  HIRF. 
DATES:  The  effective  date  of  these 
special  conditions  is  July  26, 1995. 
Comments  must  be  received  on  or 
before  September  18, 1995. 
ADDRESSES:  Comments  on  these  final 
special  conditions,  request  for 
comments,  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Office  of  the  Assistant  Chief  Counsel, 
Attn:  Rules  Docket  (ANM-7)  Docket  No. 
NM-115, 1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056;  or 
deUvered  in  duplicate  to  the  Office  of 
the  Assistant  Chief  Counsel  at  the  above 
address.  Comments  must  be  marked 


The  FAA  has  determined  that  good 
cause  exists  for  making  these  special 
conditions  effective  upon  issuance; 
however,  interested  persons  are  invited 
to  submit  such  written  data,  views,  or 
argimients  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  and  special  conditions 
niunber  and  be  submitted  in  duplicate 
to  the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  changed  in 
light  of  the  comments  received.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  request 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  NM-115." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  May  2, 1995,  Dimcan  Aviation, 
Inc.,  of  Lincoln,  Nebraska,  appUed  for  a 
supplemental  type  certificate  to  modify 
the  Learjet  Models  55.  55B,  and  55C 
airplanes.  The  Learjet  Model  55  series 
airplane  is  a  business  jet  with  two  aft- 
moimted  turbofan  engines.  The  airplane 
can  carry  two  pilots  and  8  passengers, 
depending  on  the  exit  and  interior 
configuration,  and  is  capable  of 
operating  to  an  altitude  of  51,000  feet. 
The  proposed  modification  incorporates 
the  installation  of  a  digital  avionics 
system  that  will  present  critical 
functions  on  the  Head-up  Display 
System  (HUD),  which  is  potentially 
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vulnerable  to  high-intensity  radiated 
fields  (HIRF)  external  to  the  airplane.  • 

Supplemental  Type  Certification  Basis 

Under  the  provisions  of  §  21.101  of 
the  Federal  Aviation  Regulations  (FAR) 
Duncan  Aviation.  Inc.,  must  show  that 
the  altered  Learjet  Model  55  Series 
airplane  continues  to  meet  the 
applicable  provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  AlOCE,  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis." 

The  regulations  incorporated  by 
reference  in  Type  Certificate  No.  AlOCE 
include  the  following  for  the  Learjet 
Model  55,  55B  and  55C  airplanes:  14 
CFR  part  25.  dated  February  1, 1965,  as 
amended  by  25-2  and  25-4. 

In  addition,  for  the  Models  55  and 
55B:  Amendments  25-3,  25-7,  25-10, 
25-12.  25-18,  25-21  and  25-30,  plus 
§  25.955(b)(2)  of  Amendment  25-11; 
§  25.954  of  Amendment  25-14; 
§§  25.803(e),  25.811(f),  25-853(a), 
25.853(b),  and  25-855(a)  of  Amendment 
25-15;  §  25.1359  of  Amendment  25-17; 
§  25.785(c)  of  Amendment  25-20; 
§§  25.251(c),  25.251(d),  25.251(e), 
25.303,  25.305(b).  25.307(d), 
25.331(a)(3),  25.335(b),  25.335(f), 
25.337(b),  25.349(b),  25.351(a),  25.363. 
25.395(a),  25.395(b),  25.471(a)(1), 
25.471(a)(2),  25.473,  25.493(b), 
25.499(b),  25.499(c),  25.499(d). 
25.509(a)(3).  25.561(b)(3),  25.581, 
25.607,  25.615,  25.619,  25.625,  25.629, 
25.677,  25.697,  25.699,  25.701,  25.721, 
25.723,  25.725,  25.727,  25.729,  25.733, 
25.735,  25.865,  25.867,  25.871, 
25.903(d),  25.934,  25.994,  25.1103(d), 
25.1143(e),  25.1303,  25.1307.  25.1331. 
and  25.1585(c)  of  Amendment  25-23; 
§  25.1013(e).  25.1305(c)(4).  and 
25.1305(c)(6)  of  Amendment  25-36; 
§§25.815,  25.1322.  and  25.1403  of 
Amendment  25-38;  §§  25.903(e). 
25.939,  and  25.943  of  Amendment  25- 
40.  §25.255  of  Amendment  25^2; 
§  25.1326  of  Amendment  25-43;  Part  36 
of  the  FAR  effective  December  1, 1969, 
as  amended  through  Amendment  36-10; 
Special  Federal  Aviation  Regulation 
(SFAR)  27  effective  February  1, 1974,  as 
amended  through  Amendment  SFAR 
27-2;  and  Special  Conditions  25-99- 
CE-14. 
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For  the  Model  55  configured  per  ECR 
2377A  or  modified  per  AAK  55-83-4:  In 
addition  to  the  basis  listed  above, 
Special  Conditions  25-ANM-2  dated 
June  24, 1983. 

For  the  Model  55C:  Amendments  25- 
3.  25-7,  25-10,  25-12,  25-18,  25-21, 
and  25-30;  plus  §  25.955(b)(2)  of 
Arnend- Amendment  25-11;  §  25.954  of 
Amendment  25-14;  §  §  25.803(e), 
25.811(f),  and  25.855(a)  of  Amendment 
25-15;  §25.1359  of  Amendment  25-17; 
§25.7B5(c)  of  Amendment  25-20; 
§§  25.251(c),  25.251(c),  25.251(e), 
25.303,  25.305(b),  25.307(d). 
25.331(a)(3),  25.335(b).  25.335(f), 
25.337(b),  25.349(b).  25.351(a),  25.363, 
25.395(a),  25.395(b).  25.471(a)(1). 
25.471(a)(2).  25.473,  25.493(b). 
25.499(b),  25.499(c),  25.499(d), 
25.509(a)(3),  25.561(b)(3).  25.581, 
25.607,  25.615,  25.619.  25.625.  25.629. 
25.677.  25.697.  25.699.  25.701.  25.721, 
25.723.  25.725,  25.727.  25.729.  25.733, 
25.735,  25.865,  25.867,  25.871, 
25.903(d),  25.934,  25.994,  25.1103(d). 
25.1143(e).  25.1303(a)(1),  25.1303(a)(3), 
25.1303(b),  25.1303(c),  25.1307. 
25.1331.  and  25.1585(c)  of  Amendment 
25-23;  §§  25.1013(e).  25.1305(c)(4),  and 
25.1305(c)(6)  of  Amendment  25-36; 
§  §  25.815,  25.1303(a)(2),  25.1322,  and 
25.1403  of  Amendment  25-38; 
8  §  25.903(e).  25.939,  and  25.943  of 
Amendment  25-40;  §§  25.255  and 
25.703  of  Amendment  25-42;  §24.1326 
of  Amendment  25-43;  §  25.853  of 
Amendment  25-51;  §25.851  of 
Amendment  25-54;  Part  36  of  the  FAR 
effiective  December  1, 1969,  as  amended 
through  Amendment  36-15;  SFAR  27 
effective  February  1, 1974,  as  amended 
through  Amendment  SFAR  27-6; 
Special  Conditions  25-ANM-2  dated 
June  24, 1983;  and  Special  Conditions 
25-99-CE-14  dated  March  10,  1981. 

Compliance  with  structuiral 
provisions  of  §  25.801(b)  through  (e)  and 
§  25.807(d)  has  not  been  shown  for 
Models  55,  55B,  and  55C. 

For  Ice  Protection:  §  25.1419.  When 
ice  protection  system  is  installed  per 
ECR  1906.  Model  55.  55B.  and  55C. 

For  Noise  Standards:  Part  36  of  the 
FAR.  Compliance  with  Noise  Standards, 
Part  36,  has  been  established  for  Models 
55,  55B.  and  55C  airplanes,  when 
modified  according  to  ECR  1511. 

For  Equivalent  Level  of  Safety: 
§  25.201(c)(2)  (except  Model  55C); 
§  25.773(b)(2);  §25.1305(r); 
§  25.1505(b)(1)  (except  Model  55C). 

hi  addition,  under  §21. 101(b)(1),  the 
following  sections  of  the  FAR  apply  to 
the  HUD  installation:  §  25.1309; 
§  25.1321(a)(b)(d),  and  (e);  §  §  25.1331, 
25.1333,  and  25.1335,  as  amended  by 
Amendment  25-41.  These  special 
conditions  will  form  an  additional  part 


of  the  supplemental  type  certification 
basis. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Learjet  Model  55 
Series  airplane  because  of  a  novel  or 
unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16  to  estabhsh  a  level 
of  safety  equivalent  to  that  established 
in  the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§  §  11.28  and  11.29,  and  become  part  of 
the  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  applicant  apply 
for  a  supplemental  type  certificate  to 
modify  any  other  model  included  on  the 
same  type  certificate  to  incorporate  the 
same  novel  or  unusual  design  feature, 
the  special  conditions  would  also  apply 
to  the  other  model  under  the  provisions 
of  §  21.101(a)(1). 

Discuasion 

There  is  no  specific  regulation  that 
address  protection  requirements  for 
electrical  and  electronic  systems  from 
high-intensity  radiated  fields  (HIRF). 
Increased  power  levels  from-ground- 
based  radio  transmitters,  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes,  have  made  it 
necessary  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  modified  Learjet  Model  55  Series 
airplanes  that  would  require  that  the 
HUD  be  designed  and  installed  to 
preclude  component  damage  and 
interruption  of  function  due  to  the 
effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
with  the  electronic  command  and 
control  of  the  airplane,  the  immunity  of 
critical  digital  avionics  systems,  such  as 
the  Head-Up  Display,  to  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplanes  will  be 
exposed  in  service.  There  is  also 
imcertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 


electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF  • 
protection  special  condition  is  shown 
with  either  paragraphs  1  or  2  below: 

1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
lOKHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated: 


Frequency 

Peak 
(V/M) 

Aver- 

10  KHz— 100  KHz  

50 

60 

70 

200 

30 

150 

70 

4.020 

1.700 

5,000 

6,680 

6,850 

3,600 

3,500 

3,500 

2,100 

50 

100  KHz— 500  KHz  

60 

500  KHz— 2000  KHz  

2  MHz— 30  MHz  

70 
200 

30  MHz— 100  MHz  

30 

100  MHz— 200  MHz  

200  MHz— 400  MHz  

400  MHz— 700  MHz  

7Q0  MHz— 1000  MHz  

1  GHZ-2GHZ  

2  GHz-4GHz  

33 
70 
935 
170 
990 
840 

4  GHz-SGHz  

310 

6  GHz-SGHz  

670 

8  GHZ-12GHZ  

12  GHZ-18GHZ  

18GHz-40GHz  

1,270 
360 
750 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Learjet 
Model  55  Series  airplane,  modified  by 
Duncan  Aviation.  Should  Duncan 
Aviation  apply  at  a  later  date  for  a 
supplemental  type  certificate  to  modify 
any  other  model  included  on  Type 
Certificate  No.  AlOCE  to  incorporate  the 
same  novel  or  unusual  design  feature, 
the  special  conditions  would  apply  to 
that  model  as  well,  imder  the  provisions 
of  §  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on 
Learjet  Model  55,  55B,  and  55C 
airplanes  modified  by  Dimcan  Aviation. 
It  is  not  a  rule  of  general  applicabiUty 
and  a^ects  only  the  applicant  who 
appUed  to  the  FAA  for  approval  of  this 
feature  on  these  airplanes. 

The  substance  of  these  special 
conditions  has  been  subjected  to  the 
notice  and  comment  procedure  in 
several  prior  instances  and  has  been 
derived  without  substantive  change 
from  those  previously  issued.  It  is 
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unlikely  that  prior  pubUc  comment 
would  result  in  a  significant  change 
frvm  the  substance  contained  herein. 
For  this  reason,  and  because  a  delay 
would  significantly  affect  the 
certification  of  the  airplane,  which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  conunent  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  inmiediately. 
Therefore,  these  special  conditions  are 
being  made  effective  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
response  to  the  prior  opportunities  for 
comment  described  above. 

List  of  Subjects  in  14  CFR  part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  app.  1344. 1348(c], 
1352, 1354(a),  1355. 1421  through  1431, 
1502, 1651(b)(2),  42  U.S.C.  1857f-10,  4321  et 
seq.;  E.0. 11514;  and  49  U.S.C.  106(g^ 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the 
supplemental  type  certification  basis  for 
the  Learjet  Model  55,  55B,  and  55C 
airplanes,  as  modified  by  Dimcan 
Aviation: 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplanes  is 
exposed  to  high  intensity  radiated  fields 
external  to  the  airplane. 

2.  The  following  definition  applies 
with  respect  to  this  special  condition: 
Critical  Function.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Issued  in  Renton,  Washington,  on  July  26, 
1995. 

Dairell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service, 
ANM-tOO. 
(FR  Doc.  95-19140  Filed  8-2-95;  8:45  am) 

BILUNO  CODE  4910-13-M 


14  CFR  Part  39 

[Docket  No.  95-CE-12-AD;  Amendment  39- 
9318;  AD  95-15-12] 

AirwortlHness  Directives;  Jetstream 
Aircraft  Limited  (JAL)  HP137  Mkl  and 
Jetstream  Series  200  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACnON:  Final  rule 


StiMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Jetstream  Aircraft  Limited 
(JAL)  HP137  Mkl  and  Jetstream  series 
200  airplanes.  This  action  requires 
incorporating  operating  limitations  that 
revise  the  maximum  flap  operating 
speed  for  DOWN  flaps  to  120  knots 
indicated  airspeed  (KIAS),  and  prohibit 
extending  the  flaps  beyond  the  take-off 
position  if  ice  is  visible  on  the  airplane. 
An  incident  where  an  airplane  of 
similar  type  design  to  the  affected 
airplanes  experienced  sudden  pitch 
down  because  of  the  accumulation  of 
over  one  inch  of  ice  prompted  the 
proposed  action.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
sudden  pitch  down  of  the  airplane 
during  icing  conditions,  which  could 
lead  to  loss  of  control  of  the  airplane. 

DATES:  Effective  September  19, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
19, 1995. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Jetstream  Aircraft  Limited,  Manager, 
Product  Support,  Prestwick  Airport, 
Ayrshire,  ICA9  2RW  Scotland;  telephone 
(44-292)  79888;  facsimile  (44-292) 
79703;  or  Jetstream  Aircraft  Inc., 
Librarian,  P.  O.  Box  16029,  Dulles 
International  Airport,  Washington,  D.C., 
20041-6029;  telephone  (703) 406-1161; 
facsimile  (703)  406-1469.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  95-CE-12-AD.  Room 
1558. 601  E.  12th  Street.  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Sam  Lovell,  Project  Officer,  Small 
Airplane  Directorate,  Airplane 
Certification  Service,  FAA,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 


64105;  telephone  (816) 426-6932; 
facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATKM:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to  JAL 
HP137  Mkl,  and  Jetstream  series  200 
airplanes  was  published  in  the  Federal 
Register  on  March  2, 1995  (60  FR 
11635).  The  action  proposed  to 
incorporate  operating  limitations  that 
revise  the  maximum  flap  operating 
speed  for  DOWN  flaps  to  120  KLAS,  and 
prohibit  extending  flaps  beyond  the 
take-off  position  if  ice  is  visible  on  the 
airplane.  Accomplishment  of  the 
proposed  action  would  he  in  accordance 
with  Jetstream  Service  Bulletin  (SB)  27- 
A-JA  911044,  dated  January  31, 1992. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Ine  FAA  estimates  that  10  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
1  workhour  per  airplane  to  accomplish 
the  required  action,  and  that  the  average 
labor  rate  is  approximately  $60  an  hour. 
Parts  (placards  fabricated  from  local 
resources)  cost  approximately  $30  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $900.  This 
figure  is  based  upon  the  assumption  that 
no  affected  airplane  ovraer/operator  has 
accompUshed  the  proposed  inspection. 

All  10  of  the  affected  airplanes  are 
HP137  Mkl  airplanes;  there  are  no 
Jetstream  series  200  airplanes  registered 
in  the  United  States,  but  they  are  type 
certificated  for  operation  in  the  United 
States.  According  to  FAA  records,  none 
of  these  HP137  Mkl  airplanes  are  in 
operation.  Since  there  are  no  airplanes 
currently  in  operation,  the  cost  impact 
of  the  proposed  AD  would  be  narrowed 
to  only  those  owners/operators 
returning  their  airplane  to  operation. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
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responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
iropUcations  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  luider 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423:  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

95-15-12    JetStream  Aircraft  Limited: 

Amendment  39-9318;  Docket  No.  95- 
CE-12-AD. 

Applicability.  HP137  Mkl  and  Jetstream 
Series  200  airplanes  (all  serial  numbers), 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 


condition,  -or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  fix>m  the 
applicability  of  this  AD. 

Compliance:  Required  within  the  next  100 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  sudden  pitch  down  of  the 
airplane  during  icing  conditions,  which 
could  lead  to  loss  of  control  of  the  airplane, 
accomplish  the  following: 

(a)  Modify  the  operating  limitations 
placards  located  on  the  flight  deck  in 
accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Jetstream  Service 
Bulletin  (SB)  No.  27-A-JA  911044,  dated 
lanuary  31, 1992.  This  modification  limits 
the  maximum  flap  operating  speed  for 
DOWN  flaps  to  120  knots  indicated  airspeed 
(KIAS).  Insert  a  copy  of  this  AD  into  the 
Limitations  section  of  the  applicable  airplane 
flight  manual  (AFM). 

(b)  Fabricate  a  placard  with  the  words  "Do 
not  extend  the  flaps  beyond  the  take-off 
position  if  ice  is  visible  on  the  aircraft. 
Ensure  the  landing  gear  selector  is  down 
prior  to  landing."  Install  this  placard  on  the 
airplane's  instrument  panel  within  the  pilot's 
clear  view.  Insert  a  copy  of  paragraph 

"B. Instructions  for  Aircraft  Operations"  of 
the  ACCOMPUSHMENT  INSTRUCTIONS 
section  of  )etstream  SB  27-A-)A  911044, 
dated  )anuary  31, 1992,  into  the  Limitations 
section  of  the  AFM. 

Note  2:  Parts  of  the  airplane  where  ice 
could  specifically  be  visible  include  the 
windshield  wipers,  center  windshield, 
prop>eller  spinners,  or  inboard  wing  leading 
edges. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety,  may  be 
approved  by  the  Manager,  Brussels  Aircraft 
Certification  Office  (ACO),  Europe,  A&ica, 
Middle  East  office,  FAA,  c/o  American 
Embassy,  B-1000  Brussels,  Belgium.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  conunents  and  then  send  it  to 
the  Manager,  Brussels  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Brussels  Aircraft 
Certification  Office. 

(e)  The  inspections  required  by  this  AD 
shall  be  done  in  accordance  with  )etstream 
Service  Bulletin  No.  27-A-)A  911044,  dated 
January  31, 1992.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Jetstream  Aircraft  Limited, 
Manager,  Product  Support,  Prestwick 


Airport,  Ayrshire,  KA9  2RW  Scotland; 
telephone  (44-292)  79888;  facsimile  (44-292) 
79703;  or  Jetstream  Aircraft  Inc.,  Librarian, 
P.O.  Box  16029,  Dulles  International  Airport, 
Washington,  D.C.,  20041-  6029;  telephone 
(703)  406-1161;  facsimile  (703)  406- 1469. 
Copies  may  be  inspected  at  the  FAA,  Central 
Region,  Office  of  the  Assistant  Chief  Counsel, 
Room  1558, 601  E.  12th  Street,  Kansas  Qty, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  7th 
Floor,  suite  700,  Washington,  DC. 

(f)  This  amendment  (39-9318)  becomes 
effective  on  September  19, 1995. 

Issued  in  Kansas  Qty,  Missouri,  on  July  18, 
1995. 

Henry  A.  Armstrong, 

Acting  Manager.  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  95-18123  Filed  ft-2-95;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  95-NM-126-AD;  Amendment 
39-«320;  AD  95-16-01] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-1 1  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  McDonnell  Douglas 
Model  MD-11  series  airplanes,  that 
currently  requires  a  revision  to  the 
Airplane  Flight  Manual  (AFM)  that 
prohibits  autoland  operation  below  100 
feet  above  ground  level,  and  installation 
of  flight  control  computer  software.  It 
also  provides  for  an  optional 
terminating  action  for  the  AFM  revision. 
This  amendment  provides  for  a  new 
optional  terminating  action  for  the  AFM 
revision.  This  amendment  is  prompted 
by  reports  of  erroneous  central  aural 
warning  system  altitude  callouts  and 
erroneous  radio  altimeter  indications 
diuing  autoland  approaches  due  to 
radio  frequency  leakage  (RF)  on 
airplanes  on  which  the  optional 
terminating  action  had  been 
accomplished.  The  actions  specified  in 
this  AD  are  intended  to  prevent  radio 
altimeter  antenna/coaxial  cable  RF 
leakage,  which  could  result  in  early 
and/or  abnormal  flare  (pitch)  control 
during  autoland  operation  and  potential 
degradation  of  the  landing  capability  of 
the  airplane. 
DATES:  Effective  August  18, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 


of  the  Federal  Register  as  of  August  18, 
1995. 

The  incorporation  by  reference  of 
McDonnell  Douglas  MD-11  Alert 
Service  Bulletin  A34-57,  dated 
December  19, 1994,  as  listed  in  the 
regulations,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
February  6, 1995  (60  FR  4076,  January 
20. 1995). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  2, 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
126-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
CaUfomia  90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Port  wood.  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  CaUfomia  90712; 
telephone  (310)  627-5347;  fax  (310) 
627-5210. 

SUPPLEMENTARY  INFORMATION:  On 
January  6, 1995,  the  FAA  issued  AD  94- 
26-51,  amendment  39-9120  (60  FR 
4076,  January  20, 1995),  applicable  to 
all  McDonnell  Douglas  Model  MD-11 
series  airplanes.  It  requires  a  revision  to 
the  Limitations  Section  of  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  to  prohibit  autoland  o{)eration 
below  100  feet  above  ground  level 
(AGL),  and  installation  of -905  flight 
control  computer  (FCC)  software.  It  also 
provides  for  an  optional  terminating 
action  for  the  AFM  revision,  consisting 
of  certain  inspections  and  tests.  That 
action  was  prompted  by  reports  of  a 
loose  nut  on  a  coaxial  connector  on  a 
radio  altimeter  receiver/transmitter  rack, 
and  the  transmittal  of  erroneous  altitude 
data  to  the  FCC  while  the  airplane  was 
below  100  feet  AGL,  which  resulted  in 
abnormal  flare  (pitch)  control  during 


autoland  operation.  The  actions 
required  by  that  AD  are  intended  to 
prevent  abnormal  flare  (pitch)  control, 
which  could  result  in  degradation  of  the 
landing  capability  of  the  airplane. 

Since  the  issuance  of  that  AD,  the 
FAA  has  received  several  reports  of 
erroneous  central  aural  warning  system 
(CAWS)  altitude  callouts  and  erroneous 
radio  altimeter  indications  during 
autoland  approaches  on  Model  M^ll 
series  airplanes.  Investigation  has 
revealed  that  these  incidents  occurred 
on  these  airplanes  following 
accomplishment  of  the  optional 
terminating  action  (inspections  and 
tests)  and  die  installation  of  the  -905 
FCC  software,  as  specified  in  AD  94-26- 
51.  In  Ught  of  these  incidents,  the  FAA 
has  determined  that  those  provisions  of 
AD  94-26-51  do  not  adequately 
preclude  radio  frequency  (RF)  leakage  of 
the  radio  altimeter  anteima/coaxial 
cable.  That  condition  could  result  in 
abnormal  flare  (pitch)  control  during 
autoland  operation  and  potential 
degradation  of  the  landing  capability  of 
the  airplane. 

Additionally,  since  the  issuance  of 
AD  94-26-51,  McDonnell  Douglas  has 
developed  a  new,  improved 
modification  to  the  FCC  software  for 
Model  MD-11  series  airplanes.  Further, 
Allied  Signal  has  developed  a  new, 
improved  modification  to  the  radio 
altimeter. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Service  Bulletin 
MDl  1-34-063,  dated  July  10,  1995, 
which  describes  procedures  for 
replacement  of  the  radio  altimeters  1 
and  2  located  in  the  center  accessory 
compartment  with  modified  radio 
altimeters,  for  certain  airplanes.  The 
modified  radio  altimeters  are  less 
susceptible  to  influence  by  anteima/ 
coaxial  system  RF  leakage. 

The  FAA  has  also  reviewed  and 
approved  McDonnell  Douglas  Service 
Bulletin  MDl  1-34-060,  Revision  3, 
dated  July  14, 1995,  which  describes 
procedures  for: 

1.  Performing  an  inspection  to 
identify  the  part  number  (P/N)  of  the 
coaxial  cables  of  the  radio  altimeter; 

2.  Installing  new  clamps,  replacing 
the  cables  with  new  cables,  performing 
an  inspection  to  verify  if  lockwashers 
having  P/N  MS51848-45  are  installed 
on  the  coaxial  contacts,  and  various 
follow-on  actions;  and 

3.  Installing  new  clamps  on  certain 
airplanes,  and  replacing  and  relocating 
the  brackets  of  the  terminal  grounding 
block  on  certain  other  airplanes,  if  any 
cable  is  identified  as  P/N  AEl  1919-1, 
-2, -3,  or -4. 

These  procedures  will  minimize  the 
possibility  of  RF  signal  leakage.  The 


service  bulletin  specifies  that  these 
actions  be  accomplished  within  7 
months. 

Additionally,  the  FAA  has  reviewed 
and  approved  McDonnell  Douglas 
Service  Bulletin  MDll-22-015,  dated 
July  3, 1995,  which  describes 
procedures  for  updating  the  software  of- 
two  flight  control  computers  (FCC) 
having  part  number  (P/N)  4059001-904 
or  -905  and  reidentifying  them  as  P/N 
4059001-906.  This  update  will 
minimize  the  effects  of  radio  altimeter 
signal  leakage.  Accomplishment  of  the 
update  and  reidentification  constitutes 
terminating  action  for  the  AFM  revision. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design,  this  AD  supersedes  AD  94- 
26-51  to  continue  to  require  a  revision 
to  the  Limitations  Section  of  the  FAA- 
approved  AFM  to  prohibit  autoland 
operation  below  100  feet  AGL.  However, 
this  AD  provides  for  a  new  optional 
terminating  action,  which  would 
constitute  terminating  action  for  the 
AFM  revision  and  the  temporary 
optional  terminating  action  (repetitive 
inspections  and  tests,  which  have  been 
retained  from  AD  94-26-51).  Operators 
electing  to  accomplish  the  new 
terminating  action  will  be  required  to 
perform  it  in  accordance  with 
procedures  described  in  the  service 
bulletins  described  previously.  This  AD 
also  requires  that  operators  report 
results  of  inspection  findings,  positive 
or  negative,  to  the  FAA. 

Operatore  who  currently  are 
accomplishing  the  terminating  action 
specified  in  AD  94-26-51  should  note 
that,  although  McDonnell  Douglas 
Service  Bulletin  MDl  1-34-060 
recommends  accomplishment  of  the 
described  procedures  within  7  months, 
this  AD  requires  their  accomplishment 
within  60  days.  The  FAA  finds  that 
continuing  to  perform  the  previous 
terminating  actions  for  a  period  of  7 
months  would  not  address  the 
identified  unsafe  condition  in  a  timely 
maimer.  In  developing  an  appropriate 
compliance  time  for  this  AD,  the  FAA 
considered  not  only  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  but  the 
upcoming  inclement  weather  conditions 
and  the  maximum  interval  of  time 
allowable  for  all  affected  airplanes  to 
continue  to  operate  without 
compromising  safety.  The  FAA  finds  60 
days  to  be  an  appropriate  compliance 
time  for  initiating  these  new  terminating 
actions. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
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misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identiBed  in  the 
applicability  provision  of  the  AD,  but 
that  have  t>een  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  rule  to  clarify  this 
lon^-standing  requirement. 

Smce  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  prior  pubUc  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  malcing  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  Ught  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 


Docket  Number  95-NM-126-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
imphcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  ff  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
PoUcies  and  Procediu«s,  a  final 
regulatory  evaluation  wiU  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fi-om  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3*-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9120  (60  FR 
4076,  January  20, 1995),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-9320,  to  read  as  follows: 

95-16-01    McDonnell  Douglas:  Amendment 
39-9320.  Docket  95-NM-126-AD. 
Supersedes  AD  94-26-51,  Amendment 
39-9120. 

Applicability.  All  Model  MD-11  series 
airplanes,  certificated  in  any  category. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  of  this  AD  to  ' 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  degradation  of  the  landing 
capability  of  the  airplane,  accomplish  the 
following: 

(a)  Within  24  hours  after  February  6, 1995 
(the  effective  date  of  AD  94-26-51. 
amendment  39-9120).  revise  the  Limitations 
Section  of  the  FAA-approved  MD-11 
Airplane  Flight  Manual  (AFM),  page  5-3, 
Flight  Guidance,  Automatic  Landing  Section, 
to  include  the  following  restriction.  This  may 
be  accomplished  by  inserting  a  copy  of  this 
AD  in  the  AFM. 

"Autoland  operation  below  100  feet  above 
ground  level  (ACL)  is  prohibited.  The 
autopilot  must  be  disconnected  prior  to 
descent  below  100  feet  AGL." 

(b)  For  airplanes  on  which  the  inspections 
and  tests  specified  in  paragraph  (b)  of  AD  94- 
26-51,  amendment  39-9120,  (and  reiterated 
below)  have  been  initiated  prior  to  the 
effective  date  of  this  AD;  Accomplishment  of 
the  inspections  and  tests  specified  in 
paragraphs  (b)(1)  and  (b)(2)  of  this  AD,  in 
accordance  with  McDonnell  Douglas  MD-11 
Alert  Service  Bulletin  A34-57,  dated 
December  19, 1994,  temporarily  terminates 
the  AFM  revision  required  by  paragraph  (a) 
of  this  AD.  These  inspections  and  tests  must 
be  repeated  at  intervals  not  to  exceed  500 
hours  time-in-service.  As  of  60  days  after  the 
effective  date  of  this  AD,  however,  those 
acUons  no  longer  constitute  terminating 
action  for  paragraph  (a)  of  this  AD.  As  of  60 
days  after  the  effective  date  of  this  AD,  only 
the  actions  specified  in  paragraph  (c)  of  this 
AD  constitute  such  terminating  action. 

(1)  Perform  an  inspection  to  determine  if 
the  connector  nut  of  the  four  coaxial 
connectors  on  the  back  of  the  radio  altimeter 
receiver/transmitter  is  loose. 

(i)  If  no  loose  nut  is  found,  prior  to  further 
flight,  loosen  the  nut  until  finger  tight, 
retorque  the  nut  to  10  to  15  inch  pounds,  and 
mark  the  nut  with  a  torque  stripe. 

Note  2:  Retorque  is  not  necessary  during 
repetitive  inspections  if  the  torque  stripe  is 
in  line,  as  specified  in  the  alert  service 
bulletin. 

(2)  Perform  a  leakage  indication  test  to 
verify  the  integrity  of  the  radio  altimeter 
antenna  system,  rtior  to  further  flight,  correct 
any  discrepancy  found. 


(c)  Accomplishment  of  the  actions 
specified  in  paragraphs  (c)(1),  (c)(2),  and 
(c)(3)  of  this  AD,  as  applicable,  constitutes 
terminating  action  for  the  AFM  revision 
required  by  paragraph  (a)  of  this  AD,  and  for 
the  repetitive  inspections  and  tests  specified 
in  paragraph  (b)  of  this  AD.  Following 
accomplishment  of  the  actions  specified  in 
this  paragraph,  the  AFM  revision  may  be 
removed  from  the  AFM. 

(1)  For  airplanes  equipped  with  Allied 
Signal  radio  altimeters:  Replace  radio 
altimetOTS  1  and  2  located  in  the  center 
accessory  compartment  with  modified  radio 
altimeters,  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  MDl  1-34-063, 
dated  July  10, 1995.  The  requirements  of  this 
paragraph  must  be  accomplished  prior  to  or 
in  conjunction  with  paragraph  (c)(3)  of  this 
AD. 

(2)  For  all  airplanes:  Perform  an  inspection 
to  identify  the  part  number  (P/N)  of  the 
coaxial  cables  of  the  radio  altimeter  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  MDn-34-060,  Revision  3,  dated 
July  14, 1995.  The  requirements  of  this 
paragraph  must  be  accomplished  prior  to  or 
in  conjunction  with  paragraph  (c)(3)  of  this 
AD. 

(i)  For  Group  1,  2,  and  4  airplanes:  Prior 
to  further  flight,  accomplish  either  paragraph 
(c)(2)(i)(A)  or  (c)(2)(i)(B)  of  this  AD.  as 
applicable,  in  accordance  with  the  service 
bulletin. 

(A)  If  the  cables  are  identified  as  P/N 
AE11532-1,  -2,  -3,  or  -4,  install  new  clamps, 
replace  the  cables  with  new  cables,  and 
perform  an  inspection  to  verify  if 
lockwashers  having  P/N  MS51848-45  are 
installed  on  the  coaxial  contacts. 

(1)  If  no  lockwasher  is  installed,  prior  to 
further  flight,  install  a  lockwasher  having  P/ 
N  MS51848-45  and  install  the  coaxial 
contact,  in  accordance  with  the  service 
bulletin. 

{2)  If  a  lockwasher  having  P/N  MS51846- 
45  is  installed,  prior  to  further  flight,  install 
the  coaxial  contact  in  accordance  with  the 
service  bulletin. 

(B)  If  the  cables  are  identified  as  P/N 
AE11919-1,  -2,  -3.  or  -4,  install  the  new 
clamps. 

(ii)  For  Group  3  airplanes:  Prior  to  further 
flight,  accomplish  either  paragraph 
(c)(2)(ii)(A)  or  (c)(2)(ii)(B)  of  this  AD.  as 
applicable,  in  accordance  with  the  service 
bulletin. 

(A)  If  the  cables  are  identified  as  P/N 
AE11532-1,  -2,  -3  or -4.  install  the  new 
clamps,  replace  the  cables  with  new  cables, 
perform  an  inspection  to  verify  if 
lockwashers  having  P/N  MS51848-45  are 
installed  on  the  coaxial  contacts,  and  replace 
the  brackets  of  the  terminal  grounding  block 
with  a  new  bracket  and  relocate  them,  in 
accordance  with  the  service  bulletin. 

(1)  If  no  lockwasher  is  installed,  prior  to 
further  flight,  install  a  lockwasher  having  P/ 
N  MS5184&-45  and  install  the  coaxial 
contact,  in  accordance  with  the  service 
Inilletin. 

(2)  If  a  lockwasher  having  P/N  MS51848- 
45  is  installed,  prior  to  fiirther  flight,  install 
the  coaxial  contact  in  accordance  with  the 
service  bulletin. 

(B)  If  the  cables  are  identified  as  P/N 
AEl  1919-1,  -2,  -3,  or  -4,  install  the  new 


clamps,  and  replace  the  brackets  of  the 
terminal  ground  block  with  new  brackets  and 
relocate  them,  in  accordance  with  the  service 
bulletin. 

(3)  For  all  airplanes:  Update  the  software 
of  the  two  flight  control  computers  (FCC) 
having  part  number  (P/N)  4059001-904  or 
-905,  and  reidentify  them  as  P/N  4059001- 
906,  in  accordance  with  McDonnell  Douglas 
Service  Bulletin  MDll-22-015,  dated  July  3, 
1995.  The  requirements  of  pwragraphs  (c)(1) 
and/or  (c)(2),  as  applicable,  must  be 
accomplished  prior  to  or  in  conjunction  with 
this  paragraph. 

(d)  Within  10  days  after  accomplishing  the 
inspection  required  by  paragraph  (b)(2)  of 
this  AD,  submit  a  report  of  the  inspection 
results  (both  positive  and  negative  findings) 
to  the  Manager.  Los  Angeles  Aircraft 
Certification  Office  (ACO),  3960  Paramount 
Boulevard,  Lakewood,  California  90712;  fax 
(310)  627-5210.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  ACO.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

Note  ?•  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  MI>-11  Alert 
Service  Bulletin  A34-57,  dated  December  19, 
1994;  McDonnell  Douglas  Service  Bulletin 
MDl  1-34-063,  dated  July  10, 1995; 
McDonnell  Douglas  Service  Bulletin  MDll- 
34-060,  Revision  3,  dated  July  14, 1995;  and 
McDonnell  Douglas  Service  Bulletin  MDll- 
22-015,  dated  July  3. 1995.  The 
incorporation  by  reference  of  McDonnell 
Douglas  MD-11  Alert  Service  Bulletin  A34- 
57.  dated  December  19, 1994,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51  as  of  February  6. 1995  (60 
FR  4076.  January  20, 1995).  The 
incorporation  by  reference  of  the  remainder 
of  the  service  documents  listed  above  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical  Publications 
Business  Administration,  Dept.  C1-L51  (2- 
60).  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
FAA,  Transport  Airplane  Directorate,  Los 


Angeles  Aircraft  Certification  Office.  3960 
Paramount  Boulevard,  Lakewood,  California; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  suite  700. 
Washington,  DC 

(h)  This  amendment  becomes  effective  on 
August  18, 1995. 

Issued  in  Renton,  Washington,  on  July  21, 
1995. 

Darrell  M.  PedeTson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  95-18434  Filed  8-2-95;  8:45  am) 
BILUNQ  CODE  4t10-1»HJ 


14  CFR  Part  39 

[Docket  No.  95-NM-06-A0;  Amendment 
39-0321;  AD  95-16-02] 

Airworthiness  Directives;  Boeing 
Model  747  SP,  SR.  -100,  -200,  and 
-300  Series  Airplanes  Equipped  with 
Pratt  &  Whitney  Model  JT9D  Series 
Engines  (Excluding  Model  JT9D-70 
Engines) 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMIMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
SP,  SR,  -100,  -200,  and  -300  series 
airplanes,  that  requires  repetitive 
operational  tests  of  the  reversible 
gearbox  pneumatic  drive  unit  (PDU)  or 
the  reversing  air  motor  PDU  to  ensure 
that  the  imit  can  restrain  the  thrust 
reverser  sleeve,  and  correction  of  any 
discrepancy  found.  This  amendment  is 
prompted  by  the  results  of  an    . 
investigation,  which  revealed  that,  in 
the  event  of  thrust  reverser  deployment 
during  high-speed  climb  or  during 
cruise,  these  airplanes  could  experience 
control  problems.  The  actions  specified 
by  this  AD  are  intended  to  ensure  the 
integrity  of  the  fail  safe  features  of  the 
thrust  reverser  system  by  preventing 
possible  failure  modes  in  the  thrust 
reverser  control  system  that  can  result 
in  inadvertent  deployment  of  a  thrust 
reverser  during  flight. 
DATES:  Effective  September  5, 1995. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
5, 1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
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Docket,  1601  Lind  Avenue.  SW., 
Kenton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INF0RMATK3N  CONTACT:  G. 
Michael  Collins,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2689; 
fax  (206) 227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747  SP,  SR,  -100,  -200,  and  -300 
series  airplanes  was  published  in  the 
Federal  Register  on  March  30, 1995  (60 
FR  16392).  [A  correction  of  the  proposal 
was  published  in  the  Federal  Register 
on  April  5, 1995  (60  FR  17385).]  That 
action  proposed  to  require  repetitive 
operational  tests  of  the  reversible 
gearbox  pneumatic  drive  unit  (PDU)  or 
the  reversing  air  motor  PDU  to  ensiu« 
that  the  imit  can  restrain  the  thrust 
reverser  sleeve,  and  correction  of  any 
discrepancy  found  during  the  test. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  support  the 
proposed  rule. 

Chie  commenter  requests  an  extension 
of  the  intervals  for  repeating  the 
operational  tests  from  2,000  flight  hours 
to  2,200  flight  hours  so  that  the  tests  can 
be  performed  during  regularly 
scheduled  maintenance  visits.  The 
commenter  indicates  that  it  has 
performed  the  initial  test  and  one 
repetitive  test  on  all  of  its  aircraft,  and 
no  anomahes  have  been  foimd.  The 
FAA  does  not  concur.  The  FAA 
established  the  repetitive  test  interval  of 
2,000  flight  hours  to  provide  an 
acceptable  level  of  safety  and  to  allow 
the  majority  of  affected  operators  to 
schedule  the  tests  during  normal 
maintenance  intervals  at  a  maintenance 
base  where  special  equipment  and 
trained  maintenance  personnel  will  be 
available,  if  necessary.  In  addition,  the 
interval  is  consistent  with  the  interval 
recommended  by  the  manufacturer  in 
the  alert  service  bulletin  cited  in  this 
AD.  However,  under  the  provisions  of 
paragraph  (d)  of  the  final  rule,  operators 
may  apply  for  the  approval  of  an 
adjustment  of  the  compliance  time  if 
sufficient  justification  is  presented  to 
the  FAA. 

.  After  careful  review  of  the  available 
data,  including  the  comments  noted 


above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

This  AD  is  considered  to  be  interim 
action  imtil  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
additional  rulemaking. 

There  are  approximately  456  Model 
747  SP.  SR.  -100,  -200,  and  -300  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
173  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  16  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figiu^s,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$166,080,  or  $960  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-16-02    Boeing:  Amendment  39-9321. 
Docket  95-NM-06-AD. 
Applicability:  Model  747  SP.  SR,  -100, 
-200,  and  -300  series  airplanes  equipped 
with  Pratt  &  Whitney  Model  JT9D  series 
engines  (excluding  Model  JT9D-70  engines), 
certi6cated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition:  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  enstire  the 
integrity  of  the  fail  safe  features  of  the  thrust 
reverser  system,  accomplish  the  following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  perform  an  operational  test  of  the 
reversible  gearbox  pneumatic  drive  unit 
(PDU)  or  the  reversing  air  motor  PDU  to 
ensure  that  the  unit  can  restrain  the  thrust 
reverser  sleeve,  in  accordance  with  Boeing 
Alert  Service  Bulletin  747-78A2131,  dated 
September  15. 1994.  Repeat  the  test  thereafter 
at  intervals  not  to  exceed  2,000  flight  hours. 

(b)  If  any  of  the  tests  required  by  this  AD 
cannot  be  successfully  performed,  or  if  any 
discrepancy  is  found  during  those  tests, 
accomplish  either  paragraph  (b)(1)  or  (b)(2)  of 
this  AD. 

(1)  Prior  to  further  flight,  correct  the 
discrepancy  found,  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-78A2131, 
dated  September  15, 1994.  Or 

(2)  The  airplane  may  be  operated  in 
accordance  with  the  provisions  and 
limitations  specified  in  an  operator's  FAA- 
approved  Minimum  Equipment  List  (MEL), 
provided  that  no  more  than  one  thrust 
reverser  on  the  airplane  is  inoperative. 

(c)  Within  30  days  after  performing  each 
initial  test  required  by  this  AD,  submit  a 
report  of  the  test  results,  both  positive  and 
negative,  to  the  FAA.  Seattle  Aircraft 


Certification  Office  (AGO),  ANM-IOOS,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  fax  (206)  227-1181.  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (0MB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  CertificaUon  Office  (ACO),  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  firom  the  Seattle  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
78A2131,  dated  September  15, 1994.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

(g)  This  amendment  becomes  effective  on 
September  5, 1995. 

Issued  in  Renton,  Washington,  on  July  21, 
1995. 

Dorrell  M.  Pederson. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  95-18435  Filed  8-2-95;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  95-NM-36-AD;  Amendment 
3»-«322;  A0  9&-16-03] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9  Series  Airplanes 
and  C-9  (Military)  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Model  DC-9  series 
airplanes  and  C-9  (military)  airplanes, 
that  requires  inspection  of  the  driver 
links  of  the  thrust  reverser  door  to 
determine  whether  the  driver  links  are 


chamfered,  an  inspection  to  detect 
damage  of  the  overcenter  links,  and 
follow-on  corrective  actions,  if 
necessary;  and  replacement  or  rework  of 
the  driver  links.  This  amendment  is 
prompted  by  reports  of  a  thrust  reverser 
door  that  failed  to  operate  properly  due 
to  improperly  manufactured  (missing 
chamfers  on  the)  driver  links.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  damage  to  the 
overcenter  links  due  to  missing 
chamfers  on  the  driver  links,  which  may 
result  in  uncommanded  opening  of  the 
thrust  reverser  door,  and  subsequently, 
adversely  affecting  controllability  of  the 
airplane. 

DATES:  Effective  September  5. 1995. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
5, 1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
3855  Lakewood  Boulevard,  Long  Beach, 
Cahfomia  90846,  Attention:  Technical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  bp  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue.  SW.. 
Renton,  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certihcation  Office, 
Transport  Airplane  Directorate,  3960 
Paramount  Boulevard,  Lakewood, 
Cahfomia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Sti«et.  NW.. 
suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Baitoo,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140L,  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  0(fice. 
3960  Paramount  Boulevard.  Lakewood, 
Cahfomia  90712;  telephone  (310)  627- 
5245:  fax  (310)  627-5210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Model  DC- 
9  series  airplanes  and  C-9  (military) 
airplanes  was  published  in  the  Federal 
Register  on  April  17, 1995  (60  FR 
19188).  That  action  proposed  to  require 
a  one-time  visual  inspection  of  the 
driver  links  of  the  thrust  reverser  door 
to  determine  whether  the  driver  links 
are  chamfered,  and  a  one-time  visual 
inspection  to  detect  damage  of  the 
overcenter  links,  and  follow-on 
corrective  actions,  if  necessary;  and 
replacement  or  rework  of  the  driver 
links. 


Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  requests  a  revision  to 
the  proposal  to  include  an  option  that 
would  allow  deactivation  of  a  thrust 
reverser  in  accordance  with  the 
Minimum  Equipment  List  (MEL). 
Additionally,  the  commenter  states  that 
if  damage  limits  are  required  for  driver 
links  or  overcenter  links  that  are 
installed  on  deactivated  thmst  reversers. 
then  McDonnell  Douglas  Alert  Service 
Bulletin  A78-67  (that  is  referenced  in 
the  proposal  as  the  appropriate  source 
of  service  information)  should  be 
revised  to  include  those  limits.  The 
commenter  contends  that  the  revised 
service  bulletin  should  then  be 
referenced  in  the  final  rule  as  the 
appropriate  soiut:e  of  service 
information.  The  commenter  states  that 
this  suggested  change  would  minimize 
the  impact  on  scheduled  service  to  the 
public. 

The  FAA  does  not  concur.  The  FAA 
acknowledges  that  the  MEL  permits 
continued  operation  of  an  airplane  for 
up  to  10  days  with  a  deactivated  thrust 
reverser.  However,  the  FAA's  intent  in 
issuing  this  AD  is  to  remove  all 
defective  driver  links  from  the  fleet  in 
a  timely  manner  so  as  to  preclude  the 
potential  for  any  further  incidents  of 
uncommanded  openings  of  the  thrust 
reverser  door  after  takeoff.  Deactivation 
of  the  thrust  reverser  would  essentially 
extend  the  compliance  time  of  this  AD; 
the  FAA  considers  such  extension  to  be 
unacceptable  since  the  affected  fleet 
must  be  purged  of  the  discrepant  part  in 
order  to  ensure  safety.  Where  there  are 
differences  between  the  MEL  and  the 
AD,  the  AD  takes  precedence;  therefore 
inspection,  and  any  necessary 
replacement,  must  be  accomplished  by 
affected  operators  within  3  months,  as 
required  by  this  AD. 

Fiulher,  the  FAA  does  not  concur 
with  the  commenter's  request  that 
essentially  would  delay  the  issuance  of 
this  mle  until  the  manufacturer  can 
release  a  revised  service  bulletin 
containing  damage  limits  for  driver 
links  and  overcenter  links  that  are 
installed  on  deactivated  thrust  reversers. 
The  FAA  does  not  consider  that 
delaying  this  action  until  after  the 
release  of  a  revised  service  bulletin  is 
warranted  or  appropriate,  since,  as 
explained  above,  the  FAA  does  not 
concur  with  the  commenter's  request  to 
permit  flight  with  a  deactivated  thrust 
reverser. 

The  same  commenter  also  requests  a 
revision  to  the  proposal  to  include  an 
alternative  to  the  proposed  inspections 


JMI 


39634       Federal  Register  /  Vol.  60,  No.  149  /  Thursday,  August  3,  1995  /  Rules  and  Regulations 


of  the  links.  The  commenter  states  that 
if  no  discrepant  parts  were  received 
then  no  inspection  should  be  required. 
Therefore,  the  commenter  suggests 
including  an  alternative  to  permit 
operators  to  check  shipping  records  in 
lieu  of  performing  the  inspections. 

The  FAA  does  not  concur.  Discrepant 
links  have  the  same  part  number  as 
those  links  that  have  chamfers. 
Therefore,  discrepant  links  would  not 
be  identifiable  by  checking  shipping 
records. 

Two  commenters  request  a  revision  of 
the  3-month  compliance  time  proposed 
in  paragraphs  (a)  and  (b).  One  of  these 
commenters  requests  that  the  proposed 
compliance  time  be  extended  to  6 
months.  The  other  commenter  requests 
that  the  inspections  be  allowed  to  be 
accomplished  during  the  time  of  a 
normally  scheduled  "C"  check.  This 
commenter  states  that  adoption  of  a 
compUance  time  that  coincides  with 
operators'  "C"  checks  would  minimize 
interruptions  to  the  operators'  regularly 
scheduled  maintenance. 

The  FAA  does  not  concur.  In 
developing  an  appropriate  compliance 
time  for  this  action,  the  FAA  considered 
not  only  the  degree  of  urgency 
associated  with  addressing  the  subject 
unsafe  condition,  but  the  practical 
aspects  of  accomplishing  the 
inspections  within  an  interval  of  time 
that  parallels  normally  scheduled 
maintenance  for  the  majority  of  affected 
operators. 

The  FAA  notes  that  the  driver  link 
and  overcenter  link  assemblies  of  the 
thrust  reverser  are  commonly  referred  to 
as  "driver  link  and  overcenter  link." 
Therefore,  for  purposes  of  clarification, 
paragraph  (d)  of  the  fmal  rule  has  been 
revised  to  delete  the  phrase  "assembly 
of  a  thrust  reverser"  following  the  terms 
"driver  link  or  overcenter  link." 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  b\uden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  892 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
557  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  inspections 
and  10  work  hoiu%  per  airplane  to 
accomplish  the  required  replacement/ 
rework,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required 
replacement/rework  parts  will  cost 


approximately  $4,100  per  airplane. 
Based  on  these  figiu«s,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $2,651,320,  or  $4,760 
per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accompUsh 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Fohcies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoptiq^of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-16-03    McDonnell  Douglas:  Amendment 
39-9322.  Docket  95-NM-36-AD. 


Applicability:  Model  DC-9-10.  -20,  -30, 
—40,  and  -50  series  airplanes,  and  C-9 
(military)  airplanes,  as  listed  in  McDonnell 
Douglas  DC-9  Alert  Service  Bulletin  A78-67, 
dated  February  27, 1995,  certiPicated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
aurent  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  efiiect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  imcommanded  opening  of  the 
thrust  reverser  door,  which  may  adversely 
affect  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  Within  3  months  after  the  effective  date 
of  this  AD,  perform  a  visual  inspection  of  the 
actuating  mechanisms  of  the  upper  and  lower 
doors  of  the  thrust  reverser  on  the  left  and 
right  engines  to  determine  whether  the  driver 
links  are  chamfered,  in  accordance  with 
McDonnell  Douglas  DC-9  Alert  Service 
Bulletin  A78-67,  dated  February  27, 1995. 

(1)  If  all  the  driver  links  are  chamfered, 
prior  to  further  flight,  perform  a  visual 
inspection  to  detect  damage  of  the  overcenter 
links  (including  the  bearings,  races,  and 
attaching  hardware),  in  accordance  with  the 
alert  service  bulletin. 

(i)  If  no  damage  to  the  overcenter  links  is 
detected,  no  furtiier  action  is  required  by  this 
paragraph. 

(ii)  If  any  damage  to  the  overcenter  links 
is  detected,  prior  to  further  flight,  replace  the 
damaged  overcenter  links  with  new  or 
serviceable  overcenter  links  in  accordance 
with  the  alert  service  bulletin. 

(iii)  If  any  damage  to  the  bearings,  races, 
or  attaching  hardware  of  the  overcenter  links 
is  detected,  prior  to  further  flight,  perform  a 
visual  inspection  to  detect  damage  of  the 
drive  mechanism  of  the  thrust  reverser,  in 
accordance  with  the  alert  service  bulletin.  If 
any  damage  to  the  drive  mechanism  is 
detected,  prior  to  further  flight,  repair  or 
replace  the  damaged  parts  with  new  or 
serviceable  parts,  in  accordance  with  the 
Chapter  78  of  the  DC-9  Overhaul  Manual. 

(2)  If  any  driver  link  is  not  chamfered, 
prior  to  further  flight,  remove  the  driver  link 
and  perform  dimensional  and  fluorescent 
penetrant  inspections  to  determine 
serviceability  of  the  driver  link,  in 
accordance  with  the  alert  service  bulletin. 

(i)  If  the  driver  link  is  serviceable,  prior  to 
further  flight,  machine  chamfer  the  driver 
link,  or  replace  the  driver  link  with  a  new  or 
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serviceable  part,  in  accordance  with  the  alert 
service  bulletin. 

(ii)  If  the  driver  link  is  not  serviceable, 
prior  to  further  flight,  replace  it  with  a  new 
or  serviceable  driver  link,  in  accordance  with 
the  alert  service  bulletin. 

(b)  Within  3  months  after  the  effective  date 
of  this  AD,  perform  a  visual  inspection  to 
detect  damage  of  the  overcenter  links 
(including  the  bearings,  races,  and  attaching 
hardware,  in  accordance  with  the  McDonnell 
Douglas  DC-9  Alert  Service  Bulletin  A78-67, 
dated  February  27, 1995. 

(1)  If  no  damage  to  the  overcenter  links  is 
detected,  no  further  action  is  required  by  this 
paragraph. 

(2)  If  any  damage  to  the  overcenter  links  is 
detected,  prior  to  further  flight,  replace  the 
damaged  overcenter  links  with  new  or 
serviceable  overcenter  links  in  accordance 
with  the  alert  service  bulletin. 

(3)  If  any  damage  to  the  bearings,  races,  or 
attaching  hardware  of  the  overcenter  links  is 
detected,  prior  to  further  flight,  perform  a 
visual  inspection  to  detect  damage  of  the 
drive  mechanism  of  the  thrust  reverser,  in 
accordance  with  the  alert  service  bulletin.  If 
any  damage  to  the  drive  mechanism  is 
detected,  prior  to  further  flight,  repair  or 
replace  the  damaged  parts  with  new  or 
serviceable  parts,  in  accordance  with  the 
Chapter  78  of  the  DC-9  Overhaul  Manual. 

(c)  Within  10  days  after  accomplishing  the 
visual  inspection  of  the  driver  links  of  the 
thrust  reverser  door  to  determine  whether  the 
driver  links  are  chamfered,  as  required  by 
paragraph  (a)  of  this  AD,  submit  a  report  of 
the  inspection  results  (both  pxjsitive  and 
negative  findings)  to  the  Manager,  FAA, 
Transport  Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office  (ACO),  3960 
Paramount  Boulevard,  Lakewood,  California 
90712;  telephone  (310)  627-5245;  fax  (310) 
627-5210;  Attention:  Robert  Baitoo. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install,  on  any  airplane,  a  driver 
link  or  overcenter  link  that  has  not  been 
previously  inspected,  and  replaced  or 
reworked,  in  accordance  with  McDonnell 
Douglas  DC-9  Alert  Service  Bulletin  A78-67, 
dated  February  27, 1995. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 

[end  it  to  the  Manager,  Los  Angeles  ACO. 
Note  2:  Information  concerning  the 
xistence  of  approved  alternative  methods  of 
'  Compliance  with  this  AD,  if  any,  may  be 
obtained  bom  the  Los  Angeles  ACO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 

•  21.197  and  21.199)  to  operate  the  airplane  to 


a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  Certain  actions  shall  be  done  in 
accordance  with  McDonnell  Douglas  DC-9 
Alert  Service  Bulletin  A78-67,  dated 
February  27, 1995.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  fiom  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard. 
Long  Beach,  California  90846.  Attention: 
Technical  Publications  Business 
Administration,  Department  C1-L51  (2-60). 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at  the 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  Transport  Airplane  Directorate,  3960 
Paramount  Boulevard.  Lakewood,  California; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(h)  This  amendment  becomes  effective  on 
September  5, 1995. 

Issued  in  Renton,  Washington,  on  July  21, 
1995. 

DancU  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  95-18436  Filed  8-2-95;  8:45  am] 

BILUNO  COOC  4«10-1»-U 


14  CFR  Part  39 

[Docket  No.  95-Nlyl-l2»-AD:  Amendment 
39-0329;  AD  95-16-09] 

Airworthiness  Directives;  Jetstream 
Model  BAe  ATP  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Jetstream  Model 
BAe  ATP  airplanes.  This  action  requires 
modification  of  the  electrical 
connections  at  the  switches  of  the 
scavenge  oil  filter  and  pressure  oil  filter. 
This  amendment  is  prompted  by  reports 
indicating  that  the  electrical 
connections  were  miswired  at  the 
switches  of  the  scavenge  oil  filter  and 
pressure  oil  filter.  The  actions  specified 
in  this  AD  are  intended  to  prevent  the 
circulation  of  unfiltered  oil  through  the 
engine  without  warning  to  the 
flightcrew,  due  to  miswiring  of 
electrical  connections.  Unfiltered  oil 
containing  contaminants  could  lead  to  a 
precautionary  shutdown  of  the  engine. 

DATES:  Effective  August  18, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  18, 
1995. 


Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  2, 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
129-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Jetstream 
Aircraft,  hic,  P.O.  Box  16029,  Dulles 
hitemational  Airport,  Washington,  DC 
20041-6029.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Dunn,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2799;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The  Civil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Jetstream  Model  BAe  ATP  airplanes. 
The  CAA  advises  that  it  has  received 
reports  indicating  that  the  amber  light 
on  the  central  warning  panel  did  not 
illuminate  to  warn  the  flight  crew  that 
the  engine  oil  filter  would  be  bypassed. 
Investigation  revealed  that  the  light  did 
not  illuminate  because  the  electrical 
connections  were  miswired  at  the 
switches  of  the  scavenge  oil  filter  of  the 
reduction  gearbox  (RGB)  and  of  the 
pressure  oil  filter.  The  miswiring 
configiuBtion  was  inadvertently 
included  as  part  of  the  original  wiring 
design  plan  for  these  airplanes  and, 
thus,  the  miswiring  occurred  during 
production.  Such  miswiring  could  lead 
to  the  circulation  of  unfiltered  oil 
through  the  engine  without  warning  to 
the  flightcrew,  which  could  result  in  a 
precautionary  shutdown  of  the  engine 
due  to  contaminants  in  the  unfiltered 
oil. 

Jetstream  has  issued  Service  Bulletin 
ATP-79-25-10382A,  Revision  1,  dated 
May  25, 1995,  which  describes 
procedures  for  modification  of  the 
electrical  connections  at  the  switches  of 
the  scavenge  oil  filter  of  the  RGB  and  of 
the  pressure  oil  filter,  of  the  left  and 
right  engines.  The  modification  entails 
rerouting  of  the  28-volt  DC.  wiring  from 
pin  A  to  pin  C  of  the  switches.  The  CAA 
classified  this  service  bulletin  as 
mandatory  in  order  to  assure  the 
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continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certiBcated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  the  circulation  of  unfiltered  oil 
through  the  engine  without  warning  to 
the  flightcrew,  which  could  lead  to  a 
precautionary  shutdown  of  the  engine 
due  to  contaminants  in  the  unHltered 
oil.  This  AD  requires  modification  of  the 
wiring  connections  at  the  switches  of 
the  scavenge  oil  filter  of  the  RGB  and  of 
the  pressure  oil  filter,  of  the  left  and 
right  engines.  The  actions  are  required 
to  be  accomplished  in  accordance  with 
the  service  bulletin  described 
previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days.  Comments 
Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commimications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-129-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40101, 40113. 
44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-16-09    Jetstream  Aircraft  Limited 

(Formerly  British  Aerospace  Comniercial 

Aircraft,  Limited.):  Amendment  39- 

9329.  Docket  95-NM-129-AD. 

Applicability:  Model  BAe  ATP  airplanes 

having  constructor's  numbers  2002  through 

2056  inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affiected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
oirrent  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteraUon,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  the  flightcrew  from  being 
unaware  that  unfiltered  oil  is  being 
circulated  through  the  engine,  which  may 
result  in  a  precautionary  shutdown  of  the 
engine  due  to  the  circulation  of  contaminants 
in  unfiltered  oil,  accomplish  the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  modify  the  wiring  connections  at 
the  switches  of  the  scavenge  oil  filter  of  the 
reduction  gearbox  (RGB)  and  of  the  pressure 
oil  filter,  of  both  the  left  and  right  engines, 
in  accordance  with  )etstream  BAe  ATT 
Service  BulleUn  ATP-79-25-10382A, 
Revision  1,  dated  May  25, 1995. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  he 
obtained  from  the  Standardization  Branch,     ^ 
ANM-113. 
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(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  )etstream  Aircraft  Limited 
BAe  ATP  Service  Bulletin  ATP-79-25- 
10382A,  Revision  1,  dated  May  25, 1995, 
which  contains  the  following  effective  pages: 


Page  No. 


3.  7 

:  a  4-6.8-13 


Revision  level 

shown  on 

page 


1 


Original 


Date  shown 
on  page 


May  25, 

1995. 
Fetxuary  10. 

1995. 


This  incorp>oration  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Jetstream  Aircraft.  Inc..  P.O.  Box  16029, 
Dulles  International  Airport,  Washington,  DC 
20041-6029.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700.  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
August  18. 1995. 

Issued  in  Renton,  Washington,  on  July  27, 
1995. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  95-18981  Filed  8-2-95;  8:45  am] 

BILUNG  CODE  4910-1}-P 


14  CFR  Part  39 

[Docket  No.  94-ANE-64;  Amendment  39- 
9323;  AD  95-16-04] 

Airworthiness  Directives;  AlliedSignal, 
Inc.  (formerly  Textron  Lycoming) 
LTS101  Series  Turt}oshaft  and  LTP101 
Series  Turtx>prop  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  AlliedSignal  Inc.  LTSlOl 
series  turboshaft  and  LTPlOl  series 
turboprop  engines,  that  requires 
replacement  of  cast  material  axial 
compressor  rotors  with  wrought 
material  axial  compressor  rotors  that 
have  improved  fatigue  characteristics 
and  material  properties.  This 
amendment  is  prompted  by  36  reports 
of  axial  compressor  blade  failures  on 
cast  rotors.  The  actions  specified  by  this 
AD  are  intended  to  prevent  engine 
power  loss  gjid  inflight  engine 
shutdown. 


DATES:  Effective  October  2. 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  2, 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  AlliedSignal,  Inc.,  550  Main  Street, 
Stratford,  GT  06497.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  New 
England  Region,  Office  of  the  Assistant 
Chief  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Triozzi,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299;  telephone  (617)  238-7148, 
fax  (617)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  AlliedSignal  Inc. 
(formerly  Textron  Lycoming)  LTSlOl 
series  turboshaft  and  LTPlOl  series 
turboprop  engines  was  published  in  the 
Federal  Register  on  January  4, 1995  (60 
FR  393).  That  action  proposed  to  require 
replacing  cast  material  axial  compressor 
rotors  with  wrought  material  axial 
compressor  rotors  that  have  improved 
fatigue  characteristics  and  material 
properties,  in  accordance  with  Textron 
Lycoming  Service  Bulletin  No.  LT  101- 
72-30-0088.  Revision  5.  dated 
September  25,  1992. 

On  October  28, 1994,  AlliedSignal 
Inc.  purchased  the  turbine  engine 
product  line  of  Textron  Lycoming,  and 
this  final  rule  has  been  revised  to  refer 
to  the  engine  by  its  new  name. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  with  the  change  described 
previously. 

There  are  approximately  200  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  100 
engines  installed  on  aircraft  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  50  work 
hours  per  engine  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 


$6,500  per  engine,  on  a  prorated  cost 
basis.  Based  on  these  figures,  the  total 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $955,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-16-04    AlliedSignal.  Inc.:  Amendment 
39-9323.  Docket  94-ANE-64. 
Applicability:  AlliedSignal,  Inc.  (formerly 
Textron  Lycoming)  LTSlOl  turboshaft  and 
LTPlOl  turboprop  engines  installed  on  but 
not  limited  to  Aerospatiale  AS  350  and 
SA366G,  Bell  222,  and  Messerschmitt- 
Bolkow-Blohm  (MBB)  BK117  helicopters; 
Piaggio  P166-DL3  and  Airtractor  AT302 
airplanes.  NOTE:  This  AD  applies  to  each 
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engine  identified  in  the  preceding 
applicability  provision,  reganlless  of  whether 
it  has  been  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  engines  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
ETom  the  FAA.  This  approval  may  address 
either  no  action,  if  the  ourent  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  engine  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  engine  power  loss  and  inflight 
engine  shutdown,  accomplish  the  following: 

(a)  Remove  from  service  Part  Numbers  (P/ 
N)  4-101-006-  20.  -21,-24,  -26,  -35.  -36, 
and  -40  cast  material  axial  compressor 
rotors,  as  follows: 

(1)  For  axial  compressor  rotors  P/N  4-101- 
006-35  with  serial  number  suffix  "E," 
remove  in  accordance  with  Textron 
Lycoming  Service  Bulletin  (SB)  No.  LT  101- 


72-30-0088,  Revision  5,  dated  September  25. 
1992,  within  50  hours  time  in  service  (TIS). 
or  60  days  after  the  effective  date  of  this  AD, 
whichever  occurs  first. 

(2)  For  axial  compressor  rotors  P/N  4-101- 
006-35  with  serial  number  suffix  other  than 
"E,"  and  all  other  axial  compressor  rotors 
with  P/N  listed  in  paragraph  (a)  of  this 
airworthiness  directive  (AD),  remove  in 
accordance  with  Textron  Lycoming  SB  No. 
LT  101-72-30-0088,  Revision  5,  dated 
September  25, 1992,  as  follows: 

(i)  For  axial  compressor  rotors  that  have 
accumulated  600  hours  or  less  TIS  since  new, 
remove  within  100  hours  TIS,  or  120  days 
after  the  effective  date  of  this  AD,  whichever 
occurs  first. 

(ii)  For  axial  compressor  rotors  that  have 
accumulated  more  than  600  but  less  than  or 
equal  to  1.200  hours  TIS  since  new,  remove 
within  300  hours  TIS,  or  240  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
first 

(iii)  For  axial  compressor  rotors  that  have 
accumulated  more  than  1,200  but  less  than 
or  equal  to  2,400  hours  TIS  since  new, 
remove  within  600  hours  TIS,  or  360  days 
after  the  effisctive  date  of  this  AD,  whichever 
occurs  first 

(iv)  For  axial  compressor  rotors  that  have 
accimiulated  more  than  2,400  hours  TIS 
since  new,  remove  within  1,200  hours  TIS. 


or  720  days  after  the  effiective  date  of  this  AD, 
whichever  occurs  first. 

(3)  Replace  with  a  serviceable  wrought 
material  axial  compressor  rotor  P/N  4-101- 
006-28.  -32.  -39.  or  -41,  as  applicable,  in 
accordance  with  Textron  Lycoming  SB  No. 
LT  101-72-30-0088,  Revision  5.  dated 
September  25. 1992. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Princip)al  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive. , 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  following  SB: 


Document  No. 

Pages 

Revision 

Date 

Textron  Lycoming  SB  No.  LT  101-72-30-0088  ...._ _ _ 

Total  Pages:  5. 

1-4 

5 

September  25, 
1992. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  AlliedSignal,  Inc.,  550  Main  Street, 
Stratford,  CT  06497.  Copies  may  be  inspected 
at  the  FAA,  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
October  2, 1995. 

Issued  in  Burlington,  Massachusetts,  on 
July  20, 1995. 

James  C.  Jones, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  95-18551  Filed  7-31-95;  10:37  am) 

BH.UNO  CODE  4910-13-U 


14  CFR  Part  71 


[Airspaco  Docket  No.  95-ASO-15] 

Removal  of  Class  D  Airspace;  Fort 
Rucker  Shell,  AL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


action:  Final  rule. 


SUMMARY:  This  amendment  removes 
Class  D  airspace  at  Fort  Rucker  Shell, 
AL.  The  United  States  Army  has  altered 
the  operational  requirements  of  Shell 
Anny  Heliport  (AHP)  and  transferred 
the  training  mission  from  Shell  Anny 
AHP  to  another  location.  Therefore, 
there  is  no  longer  a  requirement  for 
Class  D  airspace  for  the  heliport. 
EFFECTIVE  DATE:  0901  UTC,  September 
14, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  Zylowski,  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration.  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5570. 

SUPPLEMENTARY  INFORMATION: 
History 

The  United  States  Army  altered  the 
operational  requirements  of  and 
transferred  the  former  training  mission 
from  Shell  AHP  to  another  location.  As 
a  result,  the  United  States  Anny 
requested  the  Federal  Aviation 
Administration  to  remove  the  Class  D 
airspace  for  the  heUport,  as  it  is  no 
longer  needed.  There  is  no  instnunent 
flight  rules  (EFR)  activity  and  visual 


flight  rules  (VFR)  activity  has  been 
significantly  reduced.  This  action  will 
eliminate  the  impact  that  Class  D 
airspace  has  placed  on  users  of  the 
airspace  in  the  vicinity  of  Shell  AHP. 
This  rule  will  become  effective  on  the 
date  specified  in  the  DATES  section. 
Since  this  action  removes  the  Class  D 
airspace,  which  eHminates  the  inipact  of 
Class  D  airspace  on  users  of  the  airspace 
in  the  vicinity  of  Shell  AHP.  notice  and 
public  procedure  under  5  U.S.C.  553(b) 
are  unnecessary. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  removes  Class  D  airspace  at  Fort 
Rucker  Shell.  AL.  The  United  States 
Army  has  altered  the  operational 
requirements  of  Shell  AHP  and 
transfened  the  training  mission  from 
Shell  AHP  to  another  location. 
Therefore,  there  is  no  longer  a 
requirement  for  Class  D  airspace  for  the 
heliport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
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'significant  regulatory  action"  imder 
!  bcecutive  Order  12866;  (2)  is  not  a 
Tsignificant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  wall  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

I  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
inends  14  CFR  Part  71  as  follows: 

I  »ART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
I  art  71  continues  to  read  as  follows: 

■  Authority:  49  U.S.C.  40103,  40113,  40120; 
EO  10854,  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.93,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18. 1994.  and  effective 
September  16. 1994,  is  amended  as 
follows: 

Paraffnph  5000  Class  D  airspace. 

***** 

ASO  AL  D  Fort  Rucker  Shell.  AL  [Removed] 

*         *         «         •         * 

Issued  in  College  Park,  Georgia,  on  July  24, 
1995. 

Stanley  Zylowski, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Hegion. 

|FR  Doc.  95-18918  Filed  8-2-95;  8:45  amj 

BILUNO  CODE  4«1»-13-M 


14  CFR  Part  71 
[Docket  No.  95-ANE-28] 

Amendment  to  Class  D  and  Class  E 
Airspace;  Hartford,  CT 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  will  modify 
the  Class  D  and  Class  E  airspace  areas 
established  in  the  vicinity  of  the 
lartford-Brainard  Airport.  Hartford,  CT. 


Those  airspace  areas  also  define 
controlled  airspace  to  contain  aircraft 
operating  to  and  from  the  Rentschler 
Airport,  a  privately  operated  airport  in 
East  Hartford.  CT.  The  owner  of 
Rentschler  Airport  has  recently  closed 
the  control  tower.  Therefore,  this  action 
is  necessary  to  revise  the  Class  D  and 
Class  E  airspace  in  the  vicinity  of  the 
Rentschler  and  Hartford-Brainard 
airports. 

EFFECTIVE  DATE:  0901  UTC,  September 
14, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  Bellabona,  System 
Management  Branch,  ANE-530,  Federal 
Aviation  Administration,  12  New 
England  Executive  Park.  Burlington.  MA 
01803-5299;  telephone:  (617)  238-7536; 
fax:  (617)  238-7596. 

SUPPLEMENTARY  INFORMATION: 
History 

On  May  24.  1995,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
modifying  the  Class  D  and  Class  E 
airspace  areas  established  in  the  vicinity 
of  the  Hartford-Brainard  Airport. 
Hartford,  CT.  That  action  was  prompted 
by  the  closing  of  the  control  tower  at  the 
privately  operated  Rentschler  Airport. 
The  proposed  action  would  also  provide 
the  necessary  controlled  airspace  to 
accommodate  the  Standard  Instrument 
Approach  Procedures  (SIAP's)  that 
remain  at  the  now  closed  Rentschler 
Airport. 

Interested  parties  were  invited  to 
participate  in  this  rule  making 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  One  comment  noted  a 
misspelhng  of  the  name  of  the  Hartford- 
Brainard  Airport,  and  a  minor 
correction  to  the  longitude  and  latitude 
coordinates  for  that  airport.  The  FAA 
has  made  these  minor  changes  to  the 
rule.  Class  D  and  Class  E  airspace  areas 
are  pubUshed  in  FAA  Order  7400.9B, 
dated  July  18, 1994,  and  effective 
September  16. 1994.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  Class  D  areas  appear  in  paragraph 
5000  of  FAA  Order  7400.9B,  and  Class 
E  areas  extending  upward  from  700  feet 
or  more  above  the  surface  of  the  earth 
appear  in  paragraph  6005.  TheClass  D 
and  Class  E  airspace  designations  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  the  Hartford,  CT  Class 
D  and  the  Hartford,  CT  Class  E  airspace 


areas  by  revising  those  areas  in  the 
vicinity  of  the  Hartford-Brainard  and 
Rentschler  Airports,  and  by  providing 
the  necessary  controlled  airspace  to 
accommodate  the  SIAP's  to  the 
Rentschler  Airport. 

The  FAA  has  determined  that  this 
proposed  regulation  involves  only  an 
estabUshed  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  the  regulations  operationally 
current.  It  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
economic  cost  will  be  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  the  FAA  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71-{AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510;  E.O.  10854,  24  FR  9565.  3  CFR,  195»- 
1963,  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9B.  Airspace 
Designations  and  Reporting  Points, 
dated  July  18. 1994.  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  5000    General 


ANE  CT  D  Hartford.  CT  (Revisfldj 

Hartford  Brainard  Airport,  Hartford,  CT 
(Lat.  41''44'11"  N,  long  72»39'01"  W) 
That  airspace  extending  upward  from  the 
surfeceto  and  including  2,500  feet  MSL 
within  4.6-mile  radius  of  Hartford-Brainard 
Airport  from  the  Hartford  Brainard  Airport 
158"  bearing  clockwise  to  the  Hartford- 
Brainard  Airport  052°  bearing,  and  with  a 
6.0-mile  radius  of  Hartford-Brainard  Airport 
from  the  Hartford-Brainard  Airport  052° 
bearing  clockwise  to  the  158°  bearing; 
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excluding  that  airspace  within  the  Windsor 
Locks,  CT  Gass  C  airspace  area.  This  Class 
D  airspace  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  of  ainnen  (NOT AM).  The  effective 
dates  and  times  will  thereafter  be 
continuously  published  in  the  Airport 
Facility  Directory. 


Poragraph  6005    Class  E  Airspace  Areas 
Extending  Upward  From  700  Feet  or  More 
Above  the  Surface  of  the  Earth 


ANE  Cr  E5  Hartford,  CT  [Revised] 

Hartford-Brainard  Airport,  Hartford,  CT 
(Lat.  41°44'11"  N.  long.  72'39'01"  W) 
That  airspace  extending  upward  from  700 

fieet  above  the  surfece  widiin  an  11.5-mile 

radius  of  Hartford-Brainard  Airport; 

excluding  that  airspace  within  the  Windsor 

Locks,  CT  and  Chester,  CT  Class  E  airs[>ace 

areas. 
Issed  in  Burlington,  MA,  on  July  27, 1995. 

John  J.  Boyce, 

Acting  Manager.  Air  Traffic  Division,  New 

England  Region. 

[FR  Doc.  95-19141  Filed  8-2-95;  8:45  am] 

BH.IJNO  COOC  4910-13-M 


FEDERAL  TRADE  COMMISSION 

16CFRPart3 

Administrative  Litigation  Following  the 
Denial  of  a  Preliminary  Injunction 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rule,  with  request  for 
pubUc  comment. 

SUMMARY:  Elsewhere  in  this  issue,  the 
Federal  Trade  Commission  has 
published  statements  explaining  how, 
after  a  court  has  denied  preliminary 
injimctive  relief  to  the  Commission,  the 
Commission  decides  whether 
administrative  litigation  should  be 
commenced  or,  if  it  has  already  been 
commenced,  should  be  continued.  The 
Commission  has  also  adopted  a  rule  to 
facihtate  such  consideration  in  those 
cases  where  administrative  litigation 
has  already  commenced.  While  the  rule 
is  effective  upon  publication  in  the 
Federal  Register,  the  Commission  will 
receive  comment  for  thirty  days,  and 
wiU  thereafter  take  such  further  action 
as  may  be  appropriate. 
DATES:  The  rule  is  effective  August  3, 
1995.  Comments  will  be  receive  until 
September  5, 1995. 

ADDRESSES:  Comments  should  be  sent  to 
the  Secretary,  Federal  Trade 
Commission,  Sixth  Street  and 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20580.  Comments  will  be  entered  on 
the  public  record  of  the  Commission 
and  will  be  available  for  pubUc 


inspection  in  Room  130  during  the 
hoiu^  of  9  a.m.  until  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  Nagata,  Deputy  Assistant  Director 
for  Policy  and  Evaluation,  Bureau  of 
Competition,  (202)  32&-2714,  or  Marc 
Winerman,  Office  of  the  General 
Coimsel,  (202)  326-2451. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Elsewhere  in  this  issue,  the 
Commission  has  pubUshed  a  policy 
statement  that  explains  the  process  it 
follows  in  deciding  whether  to  pursue 
administrative  merger  litigation 
following  denial  of  a  preliminary 
injunction  in  a  separate  proceeding 
brought,  under  section  13(b)  of  the 
Federal  Trade  Commission  Act,  15 
U.S.C.  53(b),  in  aid  of  the  adjudication. 
The  Commission  has  also  determined  to 
adopt  a  new  rule,  16  CFR  3.26,  to 
facilitate  the  consideration  of  these 
issues  in  matters  where  the  Commission 
has  issued  an  administrative  complaint, 
and  thus  begun  an  adjudicative 
proceeding,  before  the  court  denied  the 
preliminary  injunction.  Rule  3.26 
provides  two  options  for  respondents  to 
request  such  review  ^:  (a)  Respondents 
may  move  to  have  the  administrative 
case  withdrawn  from  adjudication  so 
that  the  review  may  be  conducted 
without  the  constraints  of  adjudicative 
rules,  or  (b)  respondents  may  argue  their 
case  for  dismissal  within  the 
adjudicative  framework  by  filing  a 
motion  for  dismissal  of  the  complaint 
and  briefing  the  matter  on  the  public 
record.* 

II.  Motion  to  Withdraw  From 
Adjudication 

The  first  alternative  open  to 
respondents  is  a  motion  to  withdrawn 
the  matter  from  adjudication.  A  motion 
to  withdraw  a  matter  from  adjudication 
pursuant  to  Rule  3.26(c)  should  be  filed 
directly  with  the  Commission  (rather 
than  filed  with  the  Administrative  Law 
Judge  and  then  certified  to  the 
Commission),  and  will  result,  two  days 
after  filing,  in  automatic  withdrawal 
from  adjudication.' 


<  The  Comirmsion  also  reserves  the  right  to 
consider  sua  sponte  the  public  interests  in 
continuing  administrative  litigation. 

2  It  should  be  noted  that,  under  its  general  rule 
governing  adjudicative  motions,  16  CFR  §  3.22,  the 
Commission  has  previously  entertained  motions  to 
dismiss  a  complaint  as  no  longer  warranted  by  the 
public  interest.  See,  e.g.,  Boise  Cascade  Co.,  101 
F.T.C.  17  (1983),  American  Home  Products  Corp.  90 
F.T.C.  148  (1977). 

^  The  two-day  delay  will  enable  complaint 
counsel  to  object  (and  the  Commission  to  defer  or 
halt  the  withdrawal  from  adjudication)  if  there  is  a 
question  respecting  whether  the  motion  me«ts  the 
requirements  of  Rule  3.26(b).  For  example,  the 


In  requiring  that  all  respondents  make 
a  motion  for  withdrawal  from 
adjudication,  the  rule  implicitly  obtains 
their  unanimous  consent  to  such 
withdrawal,  and  to  ex  parte 
communications  that  will  be  permitted 
during  such  time  as  the  litigation  is 
withdrawn.*  Once  a  matter  is 
withdrawn  from  adjudication, 
complaint  coimsel  and  respondents 
(and  even  third  parties)  can 
commimicate  informally  with 
Commissioners  to  discuss  the  matter.  In 
addition,  since  such  commimications 
will  not  be  on  the  record  of  the 
administrative  proceeding,  counsel  will 
be  able  to  discuss  the  case  vtrithout 
concern  that  their  statements  might 
compromise  their  fitigation  position  if 
the  case  is  returned  to  adjudication. 

m.  Motion  for  Consideration  on  the 
Public  Record 

If  one  or  more  respondents  do  not 
want  the  matter  withdrawn  from 
adjudication,  Rule  3.26(d)  permits  any 
respondent  or  respondents  to  make  a 
motion  for  dismissal  that  will  be  briefed 
on  the  public  record.  Such  motions  are 
similarly  filed  directly  with  the 
Commission  rather  than  the 
Administrative  Law  Judge. 

Rule  3.26  imposes  a  fourteen-day  time 
limit  for  respondents  to  file  a  motion 
imder  the  rule,  and  fourteen  days  for 
complaint  coimsel  to  file  an  answer,  and 
it  imposes  a  Umit  of  thirty  printed 
pages,  or  forty-five  typewritten  pages, 
on  respondent's  motion  (and  any 
accompanying  brief)  and  complaint 
counsel's  answer.  The  rule  also  provides 
that  a  stay  will  be  automatic,  although 
the  Commission  could  subsequently  lift 
it.'  Further,  the  rule  provides  that 


motion  may  be  untimely,  or  there  may  be  a  question 
as  to  whether  a  particular  court  order  constitutes  a 
denial  of  preliminary  injunctive  relief.  A  brief  delay 
in  withdrawing  a  matter  from  adjudication  is 
preferable  to  the  risk  that  the  matter  might  be 
prematurely  removed  from  adjudication  and  placed 
beck  in  adjudication  shortly  afterward. 

*  Various  constraints  on  communications  with 
Commissioners  during  the  pendency  of  an 
administrative  proceeding  arise  by  virtue  of  the  ex 
parte  rule.  16  CFR  4.7  (which  applies  to 
communications  with  both  complaint  counsel  and 
outside  parties),  of  the  separation  of  functions 
provision  of  the  AFA,  5  U.S.C  554(d)  (which 
applies  to  communications  with  complaint 
counsel),  of  the  ex  parte  provision  of  the  APA,  5 
U.S.C  557(d)  (which  applies  to  communications 
with  outside  parties),  and  of  due  process  strictures. 

^  As  noted  previously,  in  the  context  of  a  motion 
to  withdraw  a  case  &t>m  adjudication  under 
proposed  Rule  3.26(c),  the  rule  provides  that  the 
automatic  withdrawal  would  be  deferred  to  enable 
some  opportunity  to  consider  whether  respondent's 
motion  was  consistent  with  the  rule.  Rule  3.2e(d) 
does  not  provide  for  similar  deferral  of  a  stay. 
Withdrawal  from  litigation  has  serious  - 
consequences,  insofar  as  it  permits  ex  parte 
communications,  and  it  is  appropriate  to  defer 
withdrawal  briefly  rather  than  risk  that  a  matter 
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materials  whose  confidentiality  is 
protected  under  a  court  order  or  an 
administrative  order  shall  be  treated  as 
if  they  had  been  granted  in  camera 
treatment  by  the  Commission.  Thus, 
assuming  that  the  protecdve  order  does 
not  preclude  use  in  the  administrative 
proceeding,  the  parties  will  be  able  to 
rely  on  such  materials  in  nonpublic 
filings. 

IV.  Timing 

Pursuant  to  Rule  3.26(b),  the 
procedures  under  the  rule  become 
available  if  the  Commission  is  denied 
preliminary  injunctive  reUef  in  a 
judicial  proceeding  brought  in  aid  of  an 
administrative  proceeding.  Two  details 
are  discussed  below. 

First,  these  procedures  become 
available  following  denial  of 
preliminary  injunctive  relief.  A 
temporary  restraining  order  ("TRO")  is 
not  "preliminary  injunctive  relief,"  so 
the  procedures  will  not  become 
available  on  denial  of  a  TRO.^ 

Second,  the  procedures  become 
available  when  a  district  court  denies 
the  Commission  preliminary  injunctive 
relief  and  (a)  all  opportunity  has  passed 
for  the  Commission  to  seek 
reconsideration  of  the  district  court's 
denial  or  to  appeal  it  to  a  court  of 
appeals,  and  the  Commission  has 
neither  sought  reconsideration  of  the 
denial  nor  appealed  it,  or  b)  a  court  of 
appeals  has  denied  preliminary 
injunctive  reUef.'  Thus,  these 
mechanisms  will  not  be  available  while 


would  l>e  withdrawn  from  adjudication  and  then 
returned  to  adjudication  shortly  thereafter.  No 
similar  concerns  arise  when  a  matter  is  stayed  and 
the  stay  is  subsequently  lifted. 

^  This  will  rarely  t>e  an  issue  because  the 
Commission  rarely  commences  administrative 
litigation  before  a  court  rules  on  a  TRO  motion. 
Under  section  13(b),  the  Commission  must  issue  its 
administrative  complaint  within  twenty  days  after 
entry  of  a  preliminary  injunction  or  a  TRO.  Thus, 
if  a  court  issues  a  TRO  bureau  delays  ruling  on  a 
preliminary  injunction,  the  Commission  may  have 
no  choice  but  to  issue  its  administrative  complain 
the  before  the  preliminary  injunction  ruling.  In 
contrast,  section  13(b)  does  not  compel  the 
Commission  to  issue  an  administrative  complaint 
before  a  TRO  ruling.  Even  if  the  situation  did  arise, 
however,  the  denial  of  a  TRO  in  and  of  itself  will 
not  trigger  Commission  review  of  the  public  interest 
in  continued  litigation,  which  will  rather  await 
dismissal  of  the  proceeding  or  other  action  rejecting 
preliminary  injunctive  relief. 

'In  some  cases,  most  likely  involving  consumer 
fraud,  a  court  cdSld  grant  a  preliminary  injunction 
as  to  some  defendants  but  deny  such  relief  as  to 
others.  When  that  occurs,  Rule  3.26  would  be 
available  to  the  defendants  as  to  whom  relief  was 
denied  but  not  the  defendants  as  to  whom  relief 
was  granted.  (In  such  a  situation,  though,  the 
affected  respondents  would  be  limited  to  on-the- 
record  consideration  under  Rule  3.26(d);  the 
procedure  for  withdrawal  from  adjudication  under 
subsection  (c),  which  requires  a  motion  by  all  the 
respondents  in  the  adjudication,  would  not  be  an 
option.) 


the  Commission  might  seek 
reconsideration  by  the  district  court  or 
appeal  the  denial  to  a  court  of  appeals.^ 
Rule  3.26(b)  does  not  delay  motions  for 
reconsideration  of  the  public  interest  in 
an  administrative  proceeding  until  after 
time  has  passed  for  seeking  rehearing  by 
the  court  of  appeals  of  certiorari  by  the 
Supreme  Court.^ 

List  of  Subjects  in  16  CFR  Part  3 

Administrative  practice  and 
procedure.  Investigations. 

Accordingly,  the  Federal  Trade 
Commission  amends  title  16,  chapter  I, 
subchapter  A,  part  3  of  the  CFR  as 
follows: 

PART  &-RULES  OF  PRACTICE  FOR 
ADJUDICATIVE  PROCEEDINGS 

1.  The  authority  for  part  3  continues 
to  read  as  follows: 

Authority:  Sec.  6,  38  Stat.  721  (15  U.S.C. 
46),  unless  otherwise  noted. 

2.  Section  3.22(a)  is  amended  by 
revising  the  first  full  sentence  to  read  as 
follows: 

§3.22    Motions. 

(a)  Presentation  and  disposition. 
During  the  time  that  a  proceeding  is 
before  an  Administrative  Law  Judge,  all 
motions  therein,  except  those  filed 
under  §  3.26,  §  3.42(g),  or  §  4.17,  shall  be 
addressed  to  the  Administrative  Law 
Judge,  and,  if  within  his  authority,  shall 
be  ruled  upon  by  him.  *  *   * 

3.  Section  3.26  is  added  to  subpart  C 
to  read  as  follows: 

§  3.26    Motions  following  denial  of 
preliminary  Injunctive  relief. 

(a)  This  section  sets  forth  two 
procedures  by  which  respondents  may 
obtain  consideration  of  whether 
continuation  of  an  adjudicative 
proceeding  is  in  the  public  interest  after 
a  court  has  denied  preliminary 
injunctive  relief  in  a  separate 
proceeding  brought,  under  section  13(b) 
of  the  Federal  Trade  Commission  Act, 


"This  would  not,  however,  preclude  earlier 
communications  by  staff,  respondents,  or  even  third 
parties,  that  are  occasioned  by  and  concern  whether 
the  Commission  will  appeal  the  district  court's 
decision.  Such  communications  are  permissible, 
even  if  the  opposing  parties  are  not  given  prior 
notice,  because  they  are  "occasioned  by  and 
concerning"  a  non-adjudicative  function.  See-Rule 
4.7(0. 

"After  a  court  of  appeals  has  rejected  preliminary 
injunctive  relief,  the  Conmiission  has  ninety  days 
to  see  certiorari.  28  U.S.C.  2101(c),  and  forty-five 
days  to  seek  rehearing,  F.R.  Appl.  Proc.  40(a). 
(Although  the  rule  permits  respondents  to  seek 
reconsideration  of  the  public  interest  in  continuing 
an  adjudication  immediately  after  a  court  of  appeals 
denies  a  preliminary  injunction  in  aid  of  that 
adjudication,  it  does  not  preclude  the  Commission 
from  seeking  rehearing  or  certiorari,  whether  or  not 
such  a  motion  is  filed.) 


15U.S.C.  53(b),  inaidofthe 
adjudication. 

(b)  A  motion  under  this  section  shall 
be  addressed  to  the  Commission  and 
filed  with  the  Secretary  of  the 
Commission.  Such  a  motion  must  be 
filed  within  fourteen  (14)  days  after. 

(1)  A  district  court  has  denied 
preliminary  injunctive  relief,  all 
opportunity  has  passed  for  the 
Commission  to  seek  reconsideration  of 
the  denial  or  to  app>eal  it,  and  the 
Commission  has  neither  sought 
reconsideration  of  the  denial  nor 
apjpealed  it;  or 

(2)  A  court  of  appeals  has  denied 
prehminary  injunctive  relief. 

(c)  Withdrawal  from  adjudication.  If  a 
court  has  denied  preliminary  injunctive 
relief  to  the  Commission  in  a  section 
13(b)  proceeding  brought  in  aid  of  an 
adjudicative  proceeding,  respondents 
may  move  that  the  adjudicative 
proceeding  be  withdrawn  from 
adjudication  in  order  to  consider 
whether  or  not  the  public  interest 
warrants  further  litigation.  Such  a 
motion  shall  be  filed  by  all  of  the 
respondents  in  the  adjudicative 
proceeding.  The  Secretary  shall  issue  an 
order  withdrawing  the  matter  from 
adjudication  two  days  after  such  a 
motion  is  filed,  except  that,  if  complaint 
counsel  have  objected  that  the 
conditions  of  paragraph  (b)  of  this 
section  have  not  been  met,  the 
Commission  shall  determine  whether  to 
withdraw  the  matter  from  adjudication. 

(d)  Consideration  on  the  record.  (1)  In 
Ueu  of  a  motion  to  withdraw  a  matter 
from  adjudication  under  paragraph  (c) 
of  this  section,  any  respondent  or 
respondents  may  file  a  motion  imder 
this  paragraph  to  dismiss  the 
administrative  complaint  on  the  basis 
that  the  public  interest  does  not  warrant 
further  litigation  after  a  court  has  denied 
preliminary  injunctive  relief  to  the 
Commission.  Motions  filed  under  this 
paragraph  shall  incorporate  or  be 
accompanied  by  a  supporting  brief  or 
memorandum. 

(2)  Stay.  A  motion  imder  this 
paragraph  will  stay  all  proceedings 
before  the  Administrative  Law  Judge 
until  such  time  as  the  Commission 
directs  otherwise. 

(3)  Answer.  Within  fourteen  (14)  days 
after  service  of  a  motion  filed  under  this 
paragraph,  complaint  counsel  may  file 
an  answer. 

(4)  Form.  Motions  (including  any 
supporting  briefs  and  memoranda)  and 
answers  under  this  paragraph  shall  not 
exceed  30  pages  if  printed,  or  45  pages 
if  typewritten,  and  shall  comply  with 
the  requirements  of  §  3.52(e). 

(5)  In  camera  materials.  If  any  filing 
includes  materials  that  are  subject  to 
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confidentiality  protections  pursuant  to 
an  order  entered  in  either  the 
proceeding  under  section  13(b)  or  in  the 
proceeding  under  this  part,  such 
materials  shall  be  treated  as  In  camera 
materials  for  piuposes  of  this  paragraph 
and  the  party  shall  file  two  versions  of 
the  document  in  accordance  with  the 
procedures  set  forth  in  §  3.45(e).  The 
time  within  which  complaint  counsel 
may  file  an  answer  under  this  paragraph 
will  begin  to  run  upon  service  of  the  in 
camera  version  of  the  motion  (including 
any  supporting  briefs  and  memoranda). 

By  direction  of  the  Commission, 
Commissioner  Azcuenaga  dissenting. 
DonaM  S.  Clwk, 
Secretary. 

Dissenting  Statement  of  Commissioner 
Mary  L.  Azcuenaga,  Concerning  FTC's 
Adoption  of  Rule  3.26,  Respecting 
Administrative  Litigation  Following 
Denial  of  a  Preliminary  Injunction 

On  June  26, 1995,  the  Commission 
issued  a  Statement  of  Policy  Regarding 
Administrative  Merger  Litigation 
Following  the  Deni^  of  a  Preliminary 
Injunction  and  an  accompanying 
explanation.!  These  documents  reaffirm 
the  Commission's  longstanding  poUcy, 
consistent  with  section  5  of  the  FTC 
Act,  15  U.S.C.  45(b),  of  reconsidering 
whether  to  pursue  administrative 
litigation  following  the  denial  of 
preliminary  reUef  by  the  courts.  Section 
5  requires  that  the  Commission  premise 
issuance  of  an  adjudicative  complaint 
on  finding  reason  to  believe  that  the  law 
has  been  violated  and  that  enforcement 
would  be  in  the  public  interest.  This 
obUgation  continues  implicitly 
throughout  the  proceeding,  requiring 
the  Commission  to  take  all  reasonable 
steps  to  assure  itself  that  an  enforcement 
action,  once  begim,  remains  in  the 
public  interest.  I  joined  in  that 
Statement. 

The  Commission  now  adopts  new 
Rule  3.26  to  govern  how  the  agency  will 
proceed  if  a  court  denies  a  requested 
preliminary  injunction  pending 
completion  of  an  administrative 
adjudication.^  A  central  feature  of  the 
new  rule  is  that  following  the  court's 
action,  the  respondents  may  choose  to 
have  the  administrative  matter  removed 
from  adjudication  to  permit  the  parties 
to  discuss  with  the  Commission 
privately,  off  the  record  and  "without 
the  constraints  of  adjudicative  rules,"  ^ 
the  public  interest  in  continuing  the 
adjudication  in  light  of  the  court's 


action.'*  Strictly  speaking,  no  revision  of 
the  rules  is  necessary  because  existing 
provisions  of  the  rules  of  practice  are 
sufficient  to  permit  the  Commission  to 
address  any  effect  the  court's  action  may 
have  on  the  public  interest  in 
continuing  the  adjudication.' 
Nevertheless,  I  have  no  objection  to 
adopting  a  new  rule  to  provide  specific 
procedures  for  reconsidering  an 
administrative  adjudication  following 
denial  of  a  preliminary  injunction.  My 
dinierence  of  opinion  is  this:  I  believe 
that  a  rule  adopted  to  address  this 
situation  should  provide  that  the  matter 
be  left  in  adjudication  for  any 
reconsideration  by  the  Commission  and 
that  any  communication  between  the 
parties  and  the  Commission  take  place 
on  the  record.* 

The  Commission  opines  that 
complaint  coimsel  will  be  more  candid 
off  the  record  because  they  "will  be  able 
to  discuss  the  case  without  concern  that 
their  statements  might  compromise  their 
litigation  position  if  the  case  is  returned 
to  adjudication."  '  It  also  suggests  that 
the  ex  parte  procedure  will  confer 
similar  benefits  on  "respondents  (and 
even  third  parties)."  *  It  is  unclear  to  me 
why  all  this  candor  cannot  and  should 
not  take  place  on  the  public  record. 

Traditionally,  the  Cfommission  acts  as 
a  prosecutor  up  to  and  including  its 
decision  to  issue  an  administrative 
complaint.  As  soon  as  the  vote  to  issue 
an  administrative  complaint  is 
complete,  the  Commission  assumes  a 
judicial  role  with  respect  to  that  case, 
which  then  is  said  to  be  "in 
adjudication."^  It  should  go  without 
saying  that  the  Commission  must  not 


'  These  materials  appear  again  in  this  volume  of 
the  Fedaral  Kegisler. 

^See  15  U.S.C  853(b). 

'  Notice  of  Final  Rule  with  Request  for  Public 
Comment,  60  FR  _,  Slip  Notice  at  2-3. 


*  I  do  not  oppose  the  alternative  procedure 
included  in  the  new  rule,  which  expressly 
authorizes  a  motion  by  any  respondent  to  dismiss 
the  complaint  in  the  public  interest.  Although  the 
alternative  procedure  is  redundant  in  light  of 
existing  Rules  3.22  and  3.23. 16  CFR  3.22  and  3.23 
(1955).  I  do  not  find  it  objectionable  because  the 
arguments  would  be  presented  on  the  record  unless 
the  Commission  directs  otherwise. 

'  See,  e.g..  Rule  3.22  governing  adjudicative 
motions  and  Rule  3.23  governing  interlocutory 
appeals.  The  Commission  also,  of  course,  may  act 
sua  sponte  to  seek  briefing  fat>m  the  parties  or  to 
dismiss  the  complaint. 

"Confidential  communications  between  the 
Commission  and  its  staff  before  a  matter  enters 
adjudication  and  when  the  Commission  is  still 
carrying  out  its  prosecutorial  responsibility  make 
sense.  In  our  system  of  law,  investigational  and 
prosecutorial  decisions  are  protected  from  public 
scrutiny.  See  5  U.S.C  552(b)(5).  Such  confidential 
communications  after  the  prosecutorial  function 
has  concluded  with  the  issuance  of  a  complaint, 
however,  raise  issues  concerning  the  exercise  by  the 
Commission  of  its  quasi-judicial  function. 

'  80  FR  _,  Slip  Notice  at  4. 

•W. 

"At  this  point,  all  further  communications 
between  the  parties  (complaint  counsel  and  the 
respondentis)  are  on  the  record  with  certain 
specified  exceptions.  Rule  4.7, 16  CFR  $4.7. 


allow  its  prosecutorial  role  to  intrude  in 
any  respect  in  carrying  out  its 
deliberative  role  in  an  administrative 
adjudication.  Removing  a  matter  from 
adjudication  to  chat  off  the  record 
suggests  that  there  is  something  that  the 
Commission  would  prefer  that  the 
world  not  know.  It  also  suggests  an 
unease  on  the  part  of  the  Commission  in 
carrying  out  its  judicial  fimction  and  an 
unseemly  reluctance  to  relinquish  its 
prosecutorial  role.  Although  the 
automatic  withdrawal  provision  may 
not  disadvantage  the  respondent  in  any 
given  proceeding,  it  may  well 
imdermine  public  confidence  in  the 
integrity  of  the  Commission's 
adjudicative  process. 

Let  us  consider  three  scenarios 
following  a  court's  denial  of  a 
preliminary  injunction:  First,  complaint 
counsel  have  a  strong  case, 
notwithstanding  the  court's  denial  of  a 
preliminary  injunction.  If  this  is  so, 
complaint  coimsel  can  explain  why  on 
the  record.  After  the  case  has  been 
withdrawn  from  adjudication  and 
reconsidered,  presumably  the 
Commission  will  return  the  case  to 
adjudicative  status.  Even  if  the 
respondents  initiated  withdrawing  the 
matter  from  adjudication,  the  procedure, 
in-and-out-and-in  adjudication,  may 
create  a  perception  that  complaint 
counsel,  speaking  off  the  record,  had  an 
unfair  advantage.  The  respondents  may 
believe  that  had  they  only  known  what 
the  staff  was  saying  to  the  Commission 
behind  closed  doors  while  the  case  was 
withdrawn  from  adjudication,  they 
could  have  defended  more  effectively 
and  won  a  dismissal.  After  all,  the  court 
gave  the  first  round  to  the  respondents 
on  the  record. 

A  second  scenario  is  that  the  case  is 
weak,  and  complaint  counsel's 
arguments  in  support  of  the  complaint 
are  correspondingly  weak.  The 
Commission  suggests  in  its  Federal 
Register  notice  that  if  discussion  is  held 
on  the  record,  complaint  counsel  will  be 
inhibited  from  pointing  to  weaknesses 
in  the  case  for  fear  that  if  the 
Commission  disagrees  and  requires  the 
adjudication  to  go  forward,  complaint 
coimsel  will  be  disadvantaged  by  having 
conceded  the  weaknesses  of  the  case  on 
the  record.  An  underlying  assumption 
here  is  that  any  weaknesses  in  the  case 
will  remain  undiscovered  (by  the  courts, 
by  the  respondent  and  by  the 
administrative  law  judge),  as  long  as 
complaint  counsel  can  confide  in  the 
Commission  off  the  record.  Perhaps 
more  serious,  the  assumption  suggests 
an  abiding  lack  of  confidence  in  the 
administrative  system  of  adjudication 
and  the  Commission's  place  in  it. 
Complaint  counsel  will  not  be  able  to 
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avoid  the  weakness  of  the  case  by 
confiding  that  fact  in  secret  to  the 
Commission.  At  most,  they  might 
conceal  the  weakness  for  a  time,  a  result 
that  ultimately  would  be  wasteful  of 
both  government  and  private  resources. 
Regardless  of  when  during  an 
adjudicative  proceeding  complaint 
counsel  or  the  Commission  itself 
discovers  a  possible  weakness  in  the 
case,  the  Commission  should  base  its 
decision  whether  to  continue  the 
proceeding  on  publicly  available 
information. 

The  new  rule  may  lend  itself  to  a 
public  perception  that  the  stafl'  of  the 
Commission  has  an  advantage  over 
targets  of  enforcement  actions  because 
the  staff  has  the  secret  ear  of  the 
Commission.  If  the  staff  is  permitted 
secret  access  to  the  Commission,  a 
decision  to  continue  an  adjudication, 
particularly  one  that,  based  on  publicly 
available  information,  appears  weak, 
likely  would  suggest  that  complaint 
counsel  were  able  to  persuade  the 
commission  to  proceed  only  by  "hiding 
the  ball"  form  the  respondents.  Such  a 
message  hardly  is  consistent  with 
feumess  to  the  respondent  or  with  the 
role  of  the  Commission  as  an  unbiased 
decisionmaker.  1° 

I  A  third  scenario  is  that  the  case  is 
weak,  respondents  move  to  withdraw 
the  matter  from  adjudication,  and 
complaint  counsel  file  nothing  in 
support  of  the  complaint.'*  In  such  an 
instance,  the  Commission  may  agree 
with  the  respondents  and  dismiss  the 
adjudication,  or  it  may  disagree  and 
order  that  the  proceeding  continue. 
There  seems  no  good  reason  not  to  have 
this  occur  on  the  public  record.  Again, 
private  discussions  between  the 
Commission  and  its  staff  can  create  a 
public  perception  of  unfairness  to  the 
respondents  arising  from  apparent 
complicity  the  prosecuting  attorneys 
and  the  purportedly  impartial 
adjudicators — the  very  danger  the 
separation  of  functions  requirements  of 
the  Administrative  Procedure  Act  and 


'"Off-the-record  discussions  with  the 
respondents,  followed  by  dismissal  of  the 
complaint,  also  may  create  misperceptions  of 
unfairness  and  favoritism,  with  the  implication  that 
nonpublic  communications  that  could  not  bear  the 
light  of  day  influenced  the  Commission's  decision. 

^'  This  assumes  that  complaint  counsel  find 
themselves  unable  to  make  a  principled  argument 
in  support  of  the  complaint.  See  Jose  Calimlim, 
M.D.,  Dkt.  No.  9199  (June  24. 1986)  ( "complaint 
counsel  represent  the  Commission's  prosecutorial 
decision  as  embodied  in  the  allegations  of  the 
complaint  and  in  the  notice  of  contemplated 
relief);  accord  R.J.  Reynolds  Tobacco  Co.,  Dkt.  No. 
9206  (interlocutory  order,  Dec.  1, 1986):  see  also 
R.J.  Reynolds  Tobacco  Co.  (interlocutory  order.  Dec. 
10, 1986)  (purpose  of  adjudication  is  "to  subject  the 
Commission's  complaint  to  an  adversarial  test"). 


the  Commission's  ex  parte  rule  are 
designed  to  avoid." 

In  addition  to  undermining  the 
separation  of  functions  at  the 
Commission,  the  new  rule  hmits  the 
Commission's  discretion  to  decide  when 
individual  cases  should  be  in 
adjudication  and  remain  on  the  public 
record.  The  exercise  of  discretion  in  an 
adjudicative  matter  is  a  responsibiUty  of 
the  Commission,  not  an  occasion  for 
apology.  This  responsibility,  which 
must  be  carried  out  consistent  with  the 
law  and  with  fundamental  fairness, 
should  not  be  ceded  without  a  reason 
for  doing  so.  Here,  I  see  none.  Both  the 
policy  to  maintain  the  separation  of 
deliberative  and  prosecutorial  functions 
and  the  appearance  of  having  done  so 
are  enhanced  when  the  Commission 
retains  its  discretion  to  determine  the 
appropriate  disposition  of  a  motion  to 
withdraw  from  adjudication.  The 
shifting  of  a  portion  of  that  discretion  in 
favor  of  the  respondents  may  appear 
open-minded,  but,  in  the  long  term,  it 
will  disserve  the  Commission  and  the 
public  interest. 

On  balance,  the  Commission  and  the 
public  would  be  better  served  if  the 
Commission  retained  its  discretion  to 
decide  which,  if  any,  cases  should  be 
withdrawn  from  adjudication  following 
denial  of  a  preliminary  injunction.  The 
new  rule  is  likely  to  undermine  the 
integrity  of  the  Commission  and  its 
adjudicative  process  by  breaking  down 
the  wall  between  the  Commission's 
prosecutorial  and  adjudicatory  roles  in 
a  manner  inconsistent  with  the 
separation  of  fimctions  requirement  of 
the  Administrative  Procedure  Act  and 
its  own  ex  parte  rule. 

I  dissent. 

IFR  Doc.  95-19109  Filed  8-2-95;  8:45  am) 

BiLUNO  CODE  6750-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  PART  200 
[Release  No.  34-36031] 

Establishment  of  Office  and  Delegation 
of  Authority  to  Administer  Functions 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission")  is 
amending  its  Rules  of  Organization  and 
Program  Management  to  establish  the 
Office  of  Comphance  Inspections  and 


Examinations  ("OCIE")  and  to  delegate 
authority  to  administer  its  functions  to 
the  Director  of  OOE.  This 
reorganization  is  designed  to  improve 
efficiency  and  allow  for  an  enhanced 
integration  of  functions  by  combining 
the  inspection  and  examination 
operations  of  the  Division  of  Market 
Regulation  and  the  Division  of 
Investment  Management. 

EFFECTIVE  DATE:  September  5. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  A.  Chan.  202/942-0742;  Matthew 
O'Toole,  202/942-0694;  or  PhiHp  H. 
Oettinger,  202/942-0784. 

SUPPI.EMENTARY  INFORMATION:  On  March 
22, 1995,  the  Chairman  of  the  Securities 
and  Exchange  Commission  announced 
the  creation  of  a  new  office,  OCIE,  that 
would  combine  the  inspections  and 
examinations  functions  of  the  Division 
of  Market  Regulation  and  the  Division  of 
Investment  Management.  The  goal  of 
OCIE  is  to  increase  the  efficiency  of  the 
inspection  and  examination  process  by 
integrating  the  functions  and  personnel 
of  both  Divisions.  The  Commission 
today  is  adopting  Rules  19c  and  30-18 
of  its  Rules  of  Organization  and  Program 
Management  to  delegate  responsibiUty 
for  the  examination  and  inspection  of 
brokers,  dealers,  transfer  agents,  self- 
regulatory  organizations,  investment 
companies,  and  investment  advisers  to 
OCIE,  and  to  establish  the 
administrative  and  substantive 
responsibilities  of  the  Office. 

The  Commission  has  determined  that 
this  addition  to  its  rules  relates  solely  to 
the  agency's  organization,  procedure  or 
practice.  Therefore,  the  provisions  of  the 
Administrative  Procedure  Act  ("APA") 
regarding  notice  of  proposed  rulemaking 
and  opportunities  for  public 
participation, ■  are  not  appUcable. 
Similarly,  the  provisions  of  the 
Regulatory  Flexibility  Act,^  which  apply 
only  when  notice  and  comment  are 
required  by  the  APA  or  other  law,  are 
not  applicable. 

In  the  rare  instances  involving  close 
questions  or  cases  that  may  be 
potentially  controversial,  the  staff 
would  either  consult  with  the 
Commission,  or  seek  Commission 
authorization  before  acting.  ^  The  staff 
believes  that  its  experience  with  the 
issues  that  may  arise  in  this  area 


"  See  5  U.S.C  552(d);  16  CFR  4.7. 


'  5  U.S.C.  553. 

»5  U.S.C.  601  etseq. 

'Rule  30-18(i)  states  that  "Injotwithstanding 
anything  in  the  foregoing  (delegations!,  in  any  case 
in  which  the  Director  of  the  Office  of  Compliance 
Inspections  and  Examinations  believes  it 
appropriate,  the  Director  may  submit  the  matter  to 
the  Conunission." 
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reduces  the  need  for  day-to-day  review 
by  the  Commission. 

EfiRects  on  Competition 

Section  23(a)(2)  of  the  Securities 
Exchange  Act  of  1934  ("Exchange 
Act")  *  requires  the  Commission,  in 
adopting  rules  imder  the  Exchange  Act, 
to  consider  the  anti-competitive  e%cts 
of  such  rules,  if  any,  and  to  balance  any 
impact  against  the  regulatory  benefits 
gained  in  terms  of  furthering  the 
purposes  of  the  Exchange  Act.  The 
Commission  has  considered  the 
additions  to  its  rules  announced  in  this 
release  in  light  of  the  standards  cited  in 
section  23(a)(2)  and  beheves  that  their 
adoption  would  not  impose  any  biuden 
on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
Exchange  Act. 

Statutory  Basis  of  Rule 

The  amendments  to  the  Conunission's 
rules  are  adopted  pursuant  to  the 
authorities  set  forth  herein. 

List  of  Subjects  in  17  CFR  Part  200 

Administrative  practices  and 
procedures.  Authority  delegations 
(Government  agencies).  Organizations 
and  functions  (Government  agencies). 

For  the  reasons  set  out  in  the 
preamble.  Title  17,  Chapter  II  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  200— ORGANIZATION; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  REQUESTS 

Subpart  A — Organization  and  Program 
Management 

1.  The  authority  citation  for  Part  200, 
Subpart  A  continues,  in  part,  to  read  as 
follows: 

Authority:  15  U.S.C.  77s,  78d-l,  78d-2, 
78w,  78//(d),  79t,  77SSS,  80a-37,  80b-ll, 
unless  otherwise  noted. 

»         *         *         *         * 

2.  Section  200.19c  is  added  to  read  as 
follows: 

§  200.19c    Director  of  ttie  Office  of 
Compliance  Inspections  and  Examinations. 

The  Director  of  the  Office  of 
Compliance  Inspections  and 
Examinations  ("OQE")  is  responsible 
for  the  compliance  inspections  and 
examinations  relating  to  the  regulation 
of  exchanges,  national  seciuities 
associations,  clearing  agencies, 
seciuities  information  processors,  the 
Municipal  Seciu-ities  Rulemaking  Board, 
brokers  and  dealers,  municipal 
securities  dealers,  transfer  agents, 
investment  companies,  and  investment 


«15U.S.C78w(a)(2). 


advisers,  imder  Sections  15C(d)(l)  and 
17(b)  of  the  Seciuities  Exchange  Act  of 
1934  (15  U.S.C.  78o-5(d)(l)  and  78q(b)), 
Section  31(b)  of  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a- 
30(b)),  and  Section  204  of  the 
Investment  Advisers  Act  of  1940  (15 
U.S.C.  80b-4). 

3.  Section  200.30-18  is  added  to  read 
as  follows: 

§  200.30-1 8    Delegation  of  authority. to 
Director  of  the  Office  of  Compliance 
Inspections  and  Examinations. 

Pursuant  to  the  provisions  of  Pub.  L. 
100-181, 101  Stat.  1254, 1255  (15  U.S.C. 
78d-l.  78d-2).  the  Securities  and 
Exchange  Commission  hereby  delegates, 
until  the  Commission  orders  otherwise, 
the  following  authority  to  the  Director  of 
the  Office  of  Compliance  Inspections  ' 
and  Examinations  ("OCIE")  to  be 
performed  by  the  Director  or  by  such 
other  person  or  persons  as  may  be 
designated  from  time  to  time  by  the 
Chairman  of  the  Commission: 

(a)  To  administer  the  provisions  of 
§240.24c-l  of  this  chapter;  provided 
that  access  to  nonpublic  information  as 
defined  in  such  Sect^n  shall  be 
provided  only  with  the  concurrence  of 
the  head  of  the  Commission  division  or 
office  responsible  for  such  information 
or  the  files  containing  such  information. 

(b)  Pursuant  to  the  Securities 
Exchange  Act  of  1934  ("the  Exchange 
Act")  (15  U.S.C.  78a,  et  seq.]: 

(1)  To  grant  and  deny  applications  for 
confidential  treatment  filed  pursuant  to 
Section  24(b)  of  the  Exchange  Act  (15 
U.S.C.  78x(b))  and  Rule  24b-2 
thereunder  (§  240.24b-2  of  this  chapter); 
and 

(2)  To  revoke  a  grant  of  confidential 
treatment  for  any  such  application. 

(c)  Pursuant  to  Section  17(b)  of  the 
Exchange  Act  (15  U.S.C.  78q(b)),  prior  to 
any  examination  of  a  registered  clearing 
agency,  registered  transfer  agent,  or 
registered  municipal  securities  dealer 
whose  appropriate  regulatory  agency  is 
not  the  Commission,  to  notify  and 
consult  with  the  appropriate  regulatory 
agency  for  such  clearing  agency,  transfer 
agent,  or  municipal  securities  dealer. 

(d)  Pursuant  to  Section  17(c)(3)  of  the 
Exchange  Act  (15  U.S.C.  78q(c)(3)),  in 
regard  to  clearing  agencies,  transfer 
agents  and  municipal  securities  dealers 
for  which  the  Commission  is  not  the 
appropriate  regulatory  agency: 

(1)  To  notify  the  appropriate 
regulatory  agency  of  any  examination 
conducted  by  the  Commission  of  any 
such  clearing  agency,  transfer  agent,  or 
mimicipal  securities  dealer; 

(2)  To  request  from  the  appropriate 
regulatory  agency  a  copy  of  the  rej)ort  of 
any  examination  of  any  such  clearing 


agency,  transfer  agent,  or  municipal 
securities  dealer  conducted  by  such 
appropriate  regulatory  agency  and  any 
data  supplied  to  it  in  connection  with 
such  examination;  and 

(3)  To  furnish  to  the  appropriate 
regulatory  agency  on  request  a  copy  of 
the  report  of  any  examination  of  any 
such  clearing  agency,  transfer  agent,  or 
municipal  securities  dealer  conducted 
by  the  Commission  and  any  data 
supplied  to  it  in  connection  with  such 
examination. 

(e)  To  administer  the  provisions  of 
Section  24(d)  of  the  Exchange  Act  (15 
U.S.C.  78x(d)). 

(f)  To  notify  the  Seciuities  Investor 
Protection  Corporation  ("SIPC")  effects 
concerning  the  activities  and  the 
operational  and  financial  condition  of 
any  registered  broker  or  dealer  which  is 
or  appears  to  be  a  member  of  SIPC  and 
which  is  in  or  approaching  financial 
difficulty  within  the  meaning  of  Section 
5  of  the  Securities  Investor  Protection 
Act  of  1970,  as  amended,  15  U.S.C. 
78aa,  et  seq. 

(g)  Pursuant  to  Section  15(b)(2)(C)  of 
the  Exchange  Act  (15  U.S.C. 
780(b)(2)(C)): 

(1)  To  delay  until  the  second  six 
month  period  from  registration  with  the 
Commission  the  inspection  of  newly 
registered  broker-dealers  that  have  not 
commenced  actual  operations  within  six 
months  of  their  registration  with  the 
Commission;  and 

(2)  To  delay  until  the  second  six 
month  period  &t)m  registration  with  the 
Commission  the  inspection  of  newly 
registered  broker-dealers  to  determine 
whether  they  are  in  compliance  with 
applicable  provisions  of  the  Exchange 
Act  and  rules  thereunder,  other  than 
financial  responsibility  rules. 

(h)  With  respect  to  tne  Investment 
Advisers  Act  of  1940  ("Advisers  Act") 
(15  U.S.C.  80b-l.  et  seq.): 

(1)  Pursuant  to  Section  203(h)  of  the 
Advisers  Act  (15  U.S.C.80b-3(h)).  to 
authorize  the  issuance  of  orders 
cancelling  registration  of  investment 
advisers,  or  applications  for  registration, 
if  such  invesUnent  advisers  or 
applicants  for  registration  are  no  longer 
in  existence  or  are  not  engaged  in 
busipess  as  investment  advisers;  and 

(2)  Pursuant  to  Rule  204-2(j)(3)(ii) 

(§  275.204-2(j)(3)(ii)  of  this  chapter),  to 
make  written  demands  upon  non- 
resident investment  advisers  subject  to 
the  provisions  of  such  rule  to  furnish  to 
the  Commission  true,  correct,  complete, 
and  current  copies  of  any  or  all  books 
and  records  which  such  non-resident 
investment  advisers  are  required  to 
make,  keep  current,  or  preserve 
pursuant  to  any  provision  of  any  rule  or 
regulation  of  the  Commission  adopted 
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under  the  Advisers  Act.  or  any  part  of 
such  books  and  records  which  may  be 
specified  in  any  such  demand. 

(i)  Notwithstanding  anything  in  the 
foregoing,  in  any  case  in  which  the 
Director  of  the  OCIE  believes  it 
appropriate,  the  Director  may  submit 
the  matter  to  the  Commission. 

By  the  Commission. 

Dated:  July  28, 1995. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  95-19160  Filed  8-2-95;  8:45  am] 

BIIXMG  COOE  8010-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  175 
[Docket  No.  94F-0090] 

Indirect  Food  Additives:  Adhesives 
and  Components  of  Coatings 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide 
broadened  specifications  for  congealing 
point  and  oil  content  for  synthetic 
paraffinic  waxes  produced  by  the 
Fischer-Tropsch  process  so  that  the 
specifications  for  synthetic  paraffin 
waxes  more  closely  resemble 
specifications  for  other  synthetic  waxes 
permitted  for  use  in  food  packaging 
under  other  regulations.  This  action  is 
in  response  to  a  petition  filed  by  Shell 
Oil  Co. 

DATES:  Effective  August  3, 1995;  written 
objections  and  requests  for  a  hearing 
September  5, 1995. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
rm.  1-23, 12420  Parklawn  Dr.. 
Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  NuUition  (HFS-216),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3081. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
April  18,  1994  (59  FR  18412),  FDA 
announced  that  a  food  additive  petition 
(FAP  4B4416)  had  been  filed  by  Shell 
Oil  Co.,  One  Shell  Plaza,  P.O.  Box  4320, 
Houston,  TX  77210.  The  petition 
proposed  to  amend  the  food  additive 
regulations  in  §  175.250  Paraffin 


(synthetic)  (21  CFR  175.250)  to 
incorporate  broadened  specifications  for 
congealing  point  and  oil  content  for 
synthetic  paraffinic  waxes  produced  by 
the  Fischer-Tropsch  process,  so  that  the 
specifications  for  synthetic  paraffin 
waxes  more  closely  resemble 
specifications  for  other  synthetic 
paraffin  waxes  permitted  for  use  in  food 
packaging  under  other  regulations. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  the  additive  is  safe  and  Uiat  §175.250 
should  be  amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  5,  1995,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 


shall  be  submitted  and  shall  be 
identified  vfith  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  175 

Adhesives,  Food  additives.  Food 
packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  175  is 
amended  as  follows: 

PART  175— INDIRECT  FOOD 
ADDITIVES:  ADHESIVES  AND 
COMPONENTS  OF  COATINGS 

1.  The  authority  citation  for  21  CFR 
part  175  continues  to  read  as  follows: 

Authority:  Sees.  201.  402,  409,  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  342.  348.  379e). 

§175.250    [Amended] 

2.  Section  175.250  Paraffin  (synthetic) 
is  amended  in  paragraph  (a)  in  the  third 
sentence  by  adding  the  words  "may  be" 
after  the  word  "and",  in  paragraph  (b)(1) 
in  the  first  sentence  by  removing  "93 
"C"  and  adding  in  its  place  "50  °C",  and 
in  paragraph  (b)(2)  in  the  first  sentence 
by  removing  "0.5  percent"  and  adding 
in  its  place  "2.5  percent." 

Dated:  July  22. 1995. 
Janice  F.  Oliver, 

Deputy  Director  for  Systems  and  Support, 
Center  for  Food  Safety  and  Applied  Nutrition. 
(FR  Doc.  95-19152  Filed  8-2-95;  8:45  am] 

BILUNG  CODE  4160-01-F 


21  CFR  Part  176 
[Docket  No.  92F-0504] 

Indirect  Food  Additives:  Paper  and 
Papert>oard  Components 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  perfluoroalkyl 
substituted  phosphate  ester  acids, 
ammonium  salts  formed  by  the  reaction 
of2,2-bis((Y.(«)- 

pernuoroC4-2oalkylthio)methyl)-l,3- 
propanediol.  polyphosphoric  acid  and 
ammonium  hydroxide  as  an  oil  and 
water  repellent  for  paper  and 
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paperboard  intended  for  use  in  contact 
with  food.  This  action  is  in  response  to 
a  petition  filed  by  Ciba-Geigy  Corp. 
DATES:  Effective  August  3, 1995  written 
objections  and  requests  for  a  hearing  by 
September  5, 1995. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Mfuiagement  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rra.  1-23,  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  {HFS-216),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3080. 
SUPPLEMENTARY  INFORMATKM:  In  a  notice 
published  in  the  Federal  Register  of 
February  12. 1993  (58  FR  8289),  FDA 
announced  that  a  food  additive  petition 
(FAP  3B4353)  had  been  filed  by  Qba- 
Geigy  Corp.,  P.O.  Box  18300, 
Greensboro,  NC  27419-8300.  The 
petition  proposed  to  amend  the  food 
additive  regulations  in  §  176.170 
Components  of  paper  and  paperboard 
in  contact  with  aqueous  and  fatty  foods 
(21  CFR  176.170)  to  provide  for  the  safe 
use  of  perfluoroalkyl  substituted 
phosphate  ester  acids,  ammoniiun  salts 
formed  by  the  reaction  of  2,2-bis((7,fa>- 
perfluoroC4.2oalkylthio)methyll-l,3- 
propanediol,  polyphosphoric  acid  and 
ammonium  hydroxide  as  an  oil  and 
water  repellant  for  paper  and 
paperboard  intended  for  use  in  contact 
with  food. 

During  review  of  the  petition,  it  was 
observed  that  the  perfluoro  reactant 
used  in  the  synthesis  of  the  additive  was 
incorrectly  described  as  2,2-bis((Y,(i)- 
perfluoroC4-2oalkylthio)methyll-l,3- 
propanediol.  The  petitioner  was  asked 
to  confirm  that  the  correct  nomenclature 
should  be  2,2-bis[(Y,<«)- 
p)erfluoroC4.2oalkylthio)methyll-l  ,3- 
propanediol.  In  their  submission  of  July 
20, 1994,  the  petitioner  provided  their 
concurrence  with  the  agency's  finding. 
Therefore,  this  final  rule  uses  the  correct 
nomenclature. 


FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  the  additive  in  paper  and  paperboard 
products  in  contact  with  non-alcoholic 
foods  is  safe.  Based  on  this  information, 
the  agency  has  also  concluded  that  the 
additive  will  have  the  intended 
technical  effect.  Therefore,  §  176.170  is 
amended  as  set  forth  below.  

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  ui>on  in  reaching  its  decision  tq 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  bom  the 
dociunents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  5, 1995,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
nimibered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 


waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  die  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  176 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  176  is 
amended  as  follows: 

PART  176— INDIRECT  FOOD 
ADDITIVES:  PAPER  AND 
PAPERBOARD  COMPONENTS 

.1.  The  authority  citation  for  21  CFR 
part  176  continues  to  read  as  follows: 

Authority:  Sees.  201,  402, 406,  409,  721  of 
the  Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321,  342,  346,  348,  379e). 

2.  Section  176.170  is  amended  in  the 
table  in  paragraph  (a)(5)  by 
alphabetically  adding  a  new  entry  under 
the  heading  "List  of  Substances"  and 
"Limitations"  to  read  as  follows: 

§  1 76.1 70    Components  of  paper  and 
papert>oard  In  contact  witti  aqueous  and 
fatty  foods. 


(a) 
(5) 


*  *  « 

*  •  • 
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List  of  Substances 


Limitations 


Perfluoroalkyt  substituted  phosphate  ester  acids,  ammonium  salts  formed  by  the  reaction  of  2,2-t>is[  (v.o)- 
I  )erfluoroC4.2oalkylthio)  pnethylj-l  ,3-pfopanediol,  polyphosphoric  acid  and  ammonium  hydroxide. 


For  use  only  as  an  oil  and 
water  repellant  at  a  level 
not  to  exceed  0.44  per- 
cent perfluoroalkyl 
actives  by  weight  of  the 
finished  paper  and  pa- 
perboard in  contact  with 
non-alcoholk;  foods 
under  condition  of  use  H 
as  described  in  Table  2 
of  paragraph  (c)  of  this 
section 


llbted:  July  22, 1995. 
Janice  F.  Oliver, 

Deputy  Director  for  Systems  and  Support, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  95-19094  Filed  8-2-95;  8:45  am) 

BILUNG  CODE  4160-01-F 

21  CFR  Part  177 
[DocketNo.95F-0017] 

Indirect  Food  Additives:  Polymers 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  diisopropyl  xanthogen 
polysulfide  as  a  component  of  rubber 
articles  intended  for  repeated  use  in 
contact  with  food.  This  action  is  in 
response  to  a  petition  filed  by  Robinson 
Brothers  Ltd. 

DATES:  Effective  August  3, 1995;  written 
objections  and  requests  for  a  hearing  by 
September  5, 1995. 

ADDRESSES:  Submit  vmtten  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  {HFS-216),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202^18-3081. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
February  13, 1995  (60  FR  8243),  FDA 
announced  that  a  food  additive  petition 
(FAP  5B4437)  had  been  filed  by 
Robinson  Brothers  Ltd.,  Phoenix  St., 
West  Bromwich,  West  Midland,  B70 


OAH,  England.  The  petition  proposed  to 
amend  the  food  additive  regulations  in 
§  177.2600  Rubber  articles  intended  for 
repeated  use  (21  CFR  177.2600)  to 
provide  for  the  safe  use  of  diisopropyl 
xanthogen  polysulfide  as  a  component 
of  rubber  articles  intended  for  repeated 
use  in  contact  with  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed 
food  additive  use  in  repeated  use  food- 
contact  articles  is  safe,  and  the 
regulation  in  §  177.2600{c)(4)(ii)  should 
be  amended  as  set  forth  below. 

hi  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
'making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  5, 1995,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 


separately  numbered,  and  each 
numbered  objection  shall  specify  with  . 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing -on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
IDrug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  177  is 
amended  as  follows: 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
part  177  continues  to  read  as  follows: 

Authority:  Sees.  201.  402.  409.  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  342,  348,  379e). 
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2.  Section  177.2600  is  amended  in 
paragraphs  (c)(4)(ii)(a)  and  (c)(4)(ii)(b) 
by  alphabetically  adding  new  entries  for 
"Diisopropyl  xanthogen  polysulfide"  to 
read  as  follows: 

1177.2800    Rubb«rartici«8ltit6n<todfor 
repeated  use. 

*  •        •        •        * 

(c)*    •    * 

W  *  • 

(«)•   *    * 

(a)*    *    * 
Diisopropyl  xanthogen  polysulfide  (a 
1:2:1  mixture  of  0,0-di(l- 
methylethyl)trithio-bis-thioformate, 
0,0-di{  l-methylethylltetrathio-bis- 
thioformate,  and  0,0-di(l- 
methylethyl)pentathio-bis-thioformate) 
for  use  as  a  cross  linking  agent  in  the 
vulcanization  of  natural  rubber,  styrene- 
butadiene  copolymer,  acrylonitrile- 
butadiene  copolymer,  and  ethylene- 
propylene  terpolymers  identified  under 
paragraph  (c)(4)(i)  of  this  section  and 
limited  to  use  at  levels  not  to  exceed  2.4 
percent  by  weight  of  such  copolymers. 

*  •        •        •        • 

lb)*    •    * 
Diisopropyl  xanthogen  polysulfide  (a 
1:2:1  mixture  of  0,0-di(l- 
methylethyl)trithio-bis-thiofonnate, 
0.0-di(l-methylethyl)tetrathio-bis- 
thioformate,  and  0,0-di(l- 
methylethyl)pentathio-bis-thioformate). 

*  •        •        •        • 

Dated:  July  22, 1995. 
Janice  F.  Oliver, 

Deputy  Director  for  Systems  and  Support, 
Center  for  Food  Safety  and  Applied  Nutrition. 
|FR  Doc.  95-19092  Filed  8-2-95;  8:45  ami 

BKUNQ  COOC  41M-01-F 


21  CFR  Part  178 
[Docket  No.  •4F-0423] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  4-chloro-2-([5-hydroxy-3- 
methyl-l-(3-sulfophenyl)-lH-pyrazol-4- 
yl]azo]-5-methylfaienzenesulfonic  acid, 
calcium  salt  (1:1)  (C  I.  Pigment  Yellow 
191)  as  a  colorant  for  all  polymers 
intended  for  use  in  contact  with  food. 
This  action  is  in  response  to  a  petition 
filed  by  Hoechst  Celanese  Corp. 


DATES:  Effective  August  3, 1995; ; 
written  objections  and  request  for  a 
hearing  by  September  5, 1995. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3081. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
December  29, 1994  (59  FR  67301),  FDA 
announced  that  a  food  additive  petition 
(FA?  5B4441)  had  been  filed  by  Hoechst 
Celanese  Corp.,  500  Washington  St., 
Coventry,  RI  02816.  The  petition 
proposed  to  amend  the  food  additive 
regulations  in  §  178.3297  Colorants  for 
polymers  (21  CFR  178.3297)  to  provide 
for  the  safe  use  of  benzenesulfonic  acid, 
4-chloro-2-((5-hydroxy-3-methyl-l-(3- 
sulfophenyl)-lH-pyrazol-4-yllazo]-5- 
methyl-,calcium  salt  (1:1)  (C.  I.  Pigment 
Yellow  191)  as  a  colorant  in  all 
polymers  intended  for  use  in  contact 
witn  food.  In  this  final  rule  the  agency 
is  using  the  alternative  name  4-chloro- 
2-ll5-hydroxy-3-methyl-l-(3- 
sulfophenyl)-lH-pyra2ol-4-yl]azo]-5- 
methylbenezenesulfonic  acid,  calcium 
salt  (1:1)  (C.  I.  Pigment  Yellow  191). 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  the  additive  is  safe  and  Uiat  the 
regulations  in  §  178.3297  should  be 
amended  as  set  forth  below.  

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosine  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 


in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  5, 1995,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
niunbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  dociunents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutiition,  21  CFR  part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDmVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  Sees.  201,  402, 409,  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321, 342.  348,  379e). 

2.  Section  178.3297  is  amended  in  the 
table  in  paragraph  (e)  by  alphabetically 
adding  a  new  entry  under  the  headings 
"Substances"  and  "Limitations"  to  read 
as  follows: 
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f  17&3297    Colofwtts  for  potymers. 

•        •        *        *        • 


(e)  •  * 


Substances 


Limitations 


4-Chloro-2-[t5-hydroxy-3-(nettTy(-1  -(3-sultopheny1)-1  H-pyrazol-4-yl]azol- 
5-mettiylt>enzenesulfonic  acid,calcium  salt  (1:1);  (C.  I.  Pigment  Yel- 
low 191f>CAS  Reg.  No.  129423-54-7). 


For  use  at  levels  not  to  exceed  0.3  percent  by  weight  of  the  finished 
polymers.  The  finished  articles  are  to  corrtact  food  only  under  corxi- 
tions  of  use  B  through  H  as  descrit)ed  in  Tat>le  2  of  §  176.170(c)  of 
ttiis  chapter. 


Dated:  July  22, 199S. 
Janice  F.  Oliver, 

Deputy  Director  for  Systems  and  Support, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  95-19093  Filed  8-2-95;  8:45  am) 

BILUNO  CODE  4160-01-F 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[708606] 

i 

RIN  1545-Af)64 

Definition  of  Qualified  Electric  Vehicle, 
and  Recapture  Rules  for  Qualified 
Electric  Vehicles,  Qualified  Clean-fuel 
Vehicle  Property,  and  Qualified  Clean- 
fuel  Vehicle  Refueling  Property 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  docviment  contains  final 
regulations  on  the  definition  of  a 
qualified  electric  vehicle,  the  recapture 
of  any  credit  allowable  for  a  qualified 
electric  vehicle,  and  the  recapture  of 
any  deduction  allowable  for  qualified 
clean-fuel  vehicle  property  or  qualified 
clean-fuel  vehicle  refueling  property. 
These  regulations  reflect  changes  to  the 
law  made  by  the  Energy  Policy  Act  of 
1992  and  affect  taxpayers  who  are 
owners  of  qualified  electric  vehicles, 
clean-fuel  vehicles,  and  clean-fuel 
vehicle  refueling  property. 

DATES:  These  regulations  are  effective 
August  3, 1995. 

For  dates  of  applicability  of  these 
regulations,  see  §  1.30-l(c)  and 
§1.179A-l(h). 

FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  E.  Johnson  at  (202)  622-3110 
(not  a  toll-free  number). 


SUPPLEMENTARY  INFORMATION: 
Background 

On  October  14, 1994,  the  IRS 
published  in  the  Bederal  Register  a 
notice  of  proposed  rulemaking 
providing  the  definition  of  a  qualified 
electric  vehicle  imder  section  30(c)  and 
the  rules  for  the  recaptiue  of  the  section 
30  credit  and  section  179A  deduction 
under  sections  30(d)(2)  and  179A(e)(4), 
respectively  (59  FR  52105). 

Written  comments  responding  to  the 
notice  were  received.  No  public  hearing 
was  requested  or  held.  After 
consideration  of  all  the  comments,  this 
Treasury  decision  adopts  the  regulations 
as  proposed. 

Explanation  of  Provisions 

In  General 

The  final  regulations  define  a 
qualified  electric  vehicle  for  purposes  of 
section  30  of  the  Internal  Revenue  Code 
(Code).  Several  commentators 
recommended  expanding  the  definition 
to  include  a  vehicle  converted  from  a 
used  non-electric  vehicle.  The  final 
regulations  do  not  adopt  this 
recommendation  because  section 
30(c)(1)(B)  provides  that  the  original  use 
of  the  vehicle  must  commence  with  the 
taxpayer.  Moreover;  conversion  costs 
are  deductible  imder  section  179 A. 

Some  commentators  suggested 
including  a  hybrid-electric  vehicle  in 
the  definition  of  a  qualified  electric 
vehicle.  This  issue  will  be  addressed 
along  with  other  substantive  rules  in 
additional  proposed  regulations  under 
sections  30  and  179A  of  the  Code. 

Efiective  Date 

The  final  regulations  are  effective  on 
October  14, 1994.  If  the  recapture  date 
is  before  the  effective  date  of  these 
regulations,  a  taxpayer  may  use  any 
reasonable  method  to  recaptiue  the 
benefit  of  any  section  30  credit 
allowable  or  section  179A  deduction 
allowable  consistent  with  sections  30 
and  179A  and  their  legislative  history. 


Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(0  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Joanne  E.  Johnson,  Office 
of  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  entries 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *  •  • 

SecUon  1.30-1  also  issued  under  26  U.S.C 
30(d)(2)*  *   • 

Section  1.179A-1  also  issued  under  26 
U.S.C  179A(e)(4)  *  *  • 

Par.  2.  Section  1.30-1  is  added 
immediately  following  the  undesignated 
center  heading  "Credits  Allowable"  to 
read  as  follows: 

§  1 .30-1    Definition  of  qualified  alactrlc 
vehicle  and  recapture  of  credit  for  qualified 
electric  vehicle. 

(a)  Definition  of  qualified  electric 
vehicle.  A  qualified  electric  vehicle  is  a 
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motor  vehicle  that  meets  the 
requirements  of  section  30(c). 
Accordingly,  a  qualified  electric  vehicle 
does  not  include  any  motor  vehicle  that 
has  ever  been  used  (for  either  personal 
or  business  use)  as  a  non-electric 
vehicle. 

(b)  Recapture  of  credit  for  qualified 
electric  vehicle— {1)  In  general— {i) 
Addition  to  tax.  If  a  recapture  event 
occurs  with  respect  to  a  taxpayer's 
qualified  electric  vehicle,  the  taxpayer 
must  add  the  recapture  amount  to  the 
amoimt  of  tax  due  in  the  taxable  year  in 
which  the  recapture  event  occurs.  The 
recapture  amount  is  not  treated  as 
income  tax  imposed  on  the  taxpayer  by 
chapter  1  of  the  Internal  Revenue  Code 
for  purposes  of  computing  the 
alternative  minimum  tax  or  determining 
the  amount  of  any  other  allowable 
credits  for  the  taxable  year  in  which  the 
recapture  event  occurs. 

(ii)  Reduction  of  carryover.  If  a 
recaptujre  event  occurs  with  respect  to  a 
taxpayer's  quaUfied  electric  vehicle,  and 
if  a  portion  of  the  section  30  credit  for 
the  cost  of  that  vehicle  was  disallowed 
under  section  30(b)(3)(B)  and 
consequently  added  to  the  taxpayer's 
minimum  tax  credit  pursuant  to  section 
53(d)(l)(B)(iii),  the  taxpayer  must 
reduce  its  minimum  tax  credit  carryover 
by  an  amount  equal  to  the  portion  of 
any  minimimi  tax  credit  carryover 
attributable  to  the  disallowed  section  30 
credit,  multiplied  by  the  recapture 
percentage  for  the  taxable  year  of 
recapture.  Similarly,  the  taxpayer  must 
reduce  aay  other  credit  carryover 
amounts  (such  as  under  section  469)  by 
the  portion  of  the  carryover  attributable 
to  section  30,  multiplied  by  the 
recapture  percentage. 

(2)  Recapture  event— {i)  In  general.  A 
recapture  event  occurs  if,  within  3  full 
years  from  the  date  a  qualified  electric 
vehicle  is  placed  in  service,  the  vehicle 
ceases  to  be  a  qualified  electric  vehicle. 
A  vehicle  ceases  to  be  a  qualified 
electric  vehicle  if — 

(A)  The  vehicle  is  modified  so  that  it 
is  no  longer  primarily  powered  by 
electricity; 

(B)  The  vehicle  is  used  in  a  manner 
described  in  section  50(b);  or 

(C)  The  taxpayer  receiving  the  credit 
under  section  30  sells  or  disposes  of  the 
vehicle  and  knows  or  has  reason  to 
know  that  the  vehicle  will  be  used  in  a 
manner  described  in  paragraph 
(b)(2)(i)(A)  or  (B)  of  this  section. 

(ii)  Exception  for  disposition.  Except 
as  provided  in  paragraph  (b)(2)(i)(C)  of 
this  section,  a  sale  or  other  disposition 
(including  a  disposition  by  reason  of  an 
accident  or  other  casualty)  of  a  qualified 
electric  vehicle  is  not  a  recaptiue  event. 


(3)  Recapture  amount.  The  recapture 
amount  is  equal  to  the  recapture 
percentage  times  the  decrease  in  the 
credits  allowed  under  section  30  for  all 
prior  taxable  years  that  would  have 
resulted  solely  bom  reducing  to  zero  the 
cost  taken  into  account  imder  section  30 
with  respect  to  such  vehicle,  including 
any  credits  allowed  attributable  to 
section  30  (such  as  under  sections  53 
and  469). 

(4)  Recapture  date.  The  recapture  date 
is  the  actual  date  of  the  recapture  event 
unless  a  recapture  event  described  in 
paragraph  (b)(2)(i)(B)  of  this  section 
occurs,  in  which  case  the  recaptiu«  date 
is  the  first  day  of  the  recapture  year. 

(5)  Recapture  percentage.  For 
purposes  of  this  section,  the  recapture 
percentage  is — 

(i)  100,  if  the  recapti^  date  is  within 
the  first  full  year  after  the  date  the 
vehicle  is  placed  in  service; 

(ii)  66  %,  if  the  recapture  date  is 
within  the  second  full  year  after  the  date 
the  vehicle  is  placed  in  service;  or 

(iii)  33  V^,  ii^the  recapture  date  is 
within  the  third  full  year  after  the  date 
the  vehicle  is  placed  in  service. 

(6)  Basis  adjustment.  As  of  the  first 
day  of  the  taxable  year  in  which  the 
recapture  event  occvus,  the  basis  of  the 
qualified  electric  vehicle  is  increased  by 
the  recapture  amount  and  the  carryover 
reductions  taken  into  account  under 
paragraphs  (b)(l)(i)  and  (ii)  of  this 
section,  respectively.  For  a  vehicle  that 
is  of  a  character  that  is  subject  to  an 
allowance  for  depreciation,  this  increase 
in  basis  is  recoverable  over  the 
remaining  recovery  period  for  the 
vehicle  beginning  as  of  the  first  day  of 
the  taxable  year  of  recapture. 

(7)  Application  of  section  1245  for 
sales  and  other  dispositions.  For 
purposes  of  section  1245,  the  amount  of 
the  credit  allowable  under  section  30(a) 
with  respect  to  any  qualified  electric 
vehicle  Uiat  is  (or  has  been)  of  a 
character  subject  to  an  allowance  for 
depreciation  is  treated  as  a  deduction 
allowed  for  depreciation  under  section 
167.  Therefore,  upon  a  sale  or  other 
disposition  of  a  depreciable  qualified 
electric  vehicle,  section  1245  will  apply 
to  any  gain  recognized  to  the  extent  the 
basis  of  the  depreciable  vehicle  was 
reduced  under  section  30(d)(1)  net  of 
any  basis  increase  described  in 
paragraph  (b)(6)  of  this  section. 

(8)  Examples.  The  following  examples 
illustrate  the  provisions  of  this  section: 

Example  J.  A,  a  calendar-year  taxpayer, 
purchases  and  places  in  service  for  personal 
use  on  )anuary  1, 1995,  a  qualified  electric 
vehicle  costing  $25,000.  On  A's  1995  federal 
income  tax  return,  A  claims  a  credit  of 
S2,500.  On  January  2, 1996,  A  sells  the 
vehicle  to  an  unrelated  thiid  party  who 


subsequently  converts  the  vehicle  into  a  non- 
electric vehicle  on  October  15, 1996.  There 
is  no  recapture  upon  the  sale  of  the  vehicle 
by  A  provided  A  did  not  know  or  have 
reason  to  know  that  the  purchaser  intended 
to  convert  the  vehicle  to  non-electric  use. 

Example  2.  B,  a  calendar-year  taxpayer, 
purchases  and  places  in  service  for  personal 
use  on  October  11, 1994.  a  qualified  electric 
vehicle  costing  $20,000.  On  B's  1994  federal 
income  tax  return,  B  claims  a  credit  of 
$2,000,  which  reduces  B's  tax  by  $2,000.  The 
basis  of  the  vehicle  is  reduced  to  $18,000 
($20,000 -$2,000).  On  March  8, 1996,  B  sells 
the  vehicle  to  a  tax-exempt  entity.  Because  B 
knowingly  sold  the  vehicle  to  a  tax-exempt 
entity  described  in  section  50(b)  in  the 
second  fiill  year  from  the  date  the  vehicle 
was  placed  in  service,  B  must  recapture 
$1,333  ($2,000x66%  percent).  This  recapture 
amount  increases  B's  tax  by  $1,333  on  B's 
1996  federal  income  tax  return  and  is  added 
to  the  basis  of  the  vehicle  as  of  January  1, 
1996,  the  beginning  of  the  taxable  year  in 
which  the  recapture  event  occurred. 

Example  3.  X,  a  calendar-year  taxpayer, 
purchases  and  places  in  service  for  business 
use  on  January  1, 1994,  a  qualified  electric 
vehicle  costing  $30,000.  On  X's  1994  federal 
income  tax  return,  X  claims  a  credit  of 
$3,000,  which  reduces  X's  tax  by  $3,000.  The 
basis  of  the  vehicle  is  reduced  to  $27,000 
($30,000  -  $3,000)  prior  to  any  adjustments 
for  depreciation.  On  March  8, 1995,  X 
converts  the  qualified  electric  vehicle  into  a 
gasoline-propelled  vehicle.  Because  X 
modified  the  vehicle  so  that  it  is  no  longer 
primarily  powered  by  electricity  in  the 
second  full  year  from  the  date  the  vehicle 
was  placed  in  service,  X  must  recapture 
$2,000  ($3,000  X  66%  percent).  This 
recapture  amount  increases  X's  tax  by  $2,000 
on  X's  1995  federal  income  tax  return.  The 
recapture  amount  of  $2,000  is  added  to  the 
basis  of  the  vehicle  as  of  January  1 ,  1995,  the 
beginning  of  the  taxable  year  of  recapture, 
and  to  the  extent  the  property  remains 
depreciable,  the  adjusted  basis  is  recoverable 
over  the  remaining  recovery  {)eriod. 

Example' 4.  The  facts  are  the  same  as  in 
Example  3.  In  1996,  X  sells  the  vehicle  for 
$31,000,  recognizing  a  gain  from  this  sale. 
Under  paragraph  (b)(7)  of  this  section, 
section  1245  will  apply  to  any  gain 
recognized  on  the  sale  of  a  depreciable 
vehicle  to  the  extent  the  basis  of  the  vehicle 
was  reduced  by  the  section  30  credit  net  of 
any  basis  increase  from  recapture  of  the 
section  30  credit.  Accordingly,  the  gain  from 
the  sale  of  the  vehicle  is  subject  to  section 
1245  to  the  extent  of  the  depreciation 
allowance  for  the  vehicle  plus  the  credit 
allowed  under  section  30  ($3,000),  less  the 
previous  recapture  amount  ($2,000).  Any 
remaining  amount  of  gain  may  be  subject  to 
other  applicable  provisions  of  the  Internal 
Revenue  Code. 

(c)  Effective  date.  This  section  is 
effective  on  October  14, 1994.  If  the 
recapture  date  is  before  the  effective 
date  of  this  section,  a  taxpayer  may  use 
any  reasonable  method  to  recapture  the 
benefit  of  any  credit  allowable  luider 
section  30(a)  consistent  with  section  30 
and  its  legislative  history.  For  this 
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purpose,  the  recapttue  date  is  defined  in 
paragraph  (b)(4)  of  this  section. 

Ph-.  3.  Section  1.179A-1  is  added  to 
read  as  follows: 

§  1.179A-1    Recapture  of  deduction  for 
quaWled  clean-fuel  vehicle  property  and 
qualMed  dean-fuel  veMde  refueling 
property. 

(a)  In  general.  If  a  recapture  event 
occurs  with  respect  to  a  taxpayer's 
quahfied  clean-fuel  vehicle  property  or 
qualified  clean-fuel  vehicle  refueling 
property,  the  taxpayer  must  include  the 
recapture  amoimt  in  taxable  income  for 
the  taxable  year  in  which  the  recapture 
event  occurs. 

(b)  Recapture  event— (1)  Qualified 
clean-fuel  vehicle  property— (i)  In 
general.  A  recapture  event  occurs  if, 
within  3  full  years  from  the  date  a 
vehicle  of  which  qualified  clean-fuel 
vehicle  property  is  a  part  is  placed  in 
service,  the  property  ceases  to  be 
qualified  clean-fuel  vehicle  property. 
Property  ceases  to  be  qualified  clean- 
fuel  vehicle  property  if — 

(A)  The  vehicle  is  modified  by  the 
taxpayer  so  that  it  may  no  longer  be 
propelled  by  a  clean-burning  fuel; 

(B)  The  vehicle  is  used  by  the 
taxpayer  in  a  manner  described  in 
section  50(b); 

(C)  The  vehicle  otherwise  ceases  to 
qualify  as  property  defined  in  section 
179A(c);  or 

(D)  The  taxpayer  receiving  the 
deduction  under  section  179A  sells  or 
disposes  of  the  vehicle  and  knows  or 
has  reason  to  know  that  the  vehicle  will 
be  used  in  a  manner  described  in 
paragraph  (b)(l)(i)  (A),  (B),  or  (C)  of  this 
section. 

(ii)  Exception  for  disposition.  Except 
as  provided  in  paragraph  (b)(l)(i)(D)  of 
this  section,  a  sale  or  other  disposition 
(including  a  disposition  by  reason  of  an 
accident  or  other  casualty)  of  qualified 
clean-fuel  vehicle  property  is  not  a 
recapture  event. 

(2)  Qualified  clean-fuel  vehicle 
refueling  property — (i)  In  general.  A 
recaptiu«  event  occurs  if,  at  any  time 
before  the  end  of  its  recovery  period,  the 
property  ceases  to  be  qualified  clean- 
niel  vehicle  refueling  property.  Property 
ceases  to  be  qualified  clean-fuel  vehicle 
refueling  property  if — 

(A)  The  property  no  longer  qualifies 
as  property  described  in  section 
179A(d); 

(B)  The  property  is  no  longer  used 
predominantly  in  a  trade  or  business 
(property  will  be  treated  as  no  longer 
used  predominantly  in  a  trade  or 
business  if  50  percent  or  more  of  the  use 
of  the  property  in  a  taxable  year  is  for 
use  other  than  in  a  trade  or  business); 


(C)  The  property  is  used  by  the 
taxpayer  in  a  manner  described  in 
section  50(b);  or 

(D)  The  taxpayer  receiving  the 
deduction  under  section  179A  sells  or 
disposes  of  the  property  and  knows  or 
has  reason  to  know  that  the  property 
will  be  used  in  a  maimer  described  in 
paragraph  (b)(2)(i)  (A),  (B),  or  (C)  of  this 
section. 

(ii)  Exception  for  disposition.  Except 
as  provided  in  paragraph  (b)(2)(i)(D)  of 
this  section,  a  sale  or  other  disposition 
(including  a  disposition  by  reason  of  an 
accident  or  other  casualty)  of  qualified 
clean-fuel  vehicle  refueling  property  is 
not  a  recapture  event. 

(c)  Recapture  date — (1)  Qualified 
clean-fuel  vehicle  property.  The 
recapture  date  is  the  actual  date  of  the 
recapture  event  unless  an  event 
described  in  paragraph  (b)(l)(i)(B)  of 
this  section  occurs,  in  which  case  the 
recapture  date  is  the  first  day  of  the 
recapture  year. 

(2)  Qualified  clean-fuel  vehicle 
refueling  property.  The  recapture  date  is 
the  actual  date  of  the  recapture  event 
imless  the  recapture  occius  as  a  result 
of  an  event  described  in  paragraph 
(b)(2)(i)  (B)  or  (C)  of  this  section,  in 
which  case  the  recapture  date  is  the  firat 
day  of  the  recaptiue  year. 

(d)  Recapture  amount — (1)  Qualified 
clean- fuel  vehicle  property.  The 
recapture  amount  is  equal  to  the  benefit 
of  the  section  179A  deduction  allowable 
multiplied  by  the  recapture  percentage. 
The  recapture  percentage  is — 

(i)  100,  if  the  recapture  date  is  within 
the  first  full  year  ^er  the  date  the 
vehicle  is  placed  in  service; 

(ii)  66%,  if  the  recapture  date  is 
within  the  second  full  year  after  the  date 
the  vehicle  is  placed  in  service;  or 

(iii)  33  Va,  if  the  recapture  date  is 
within  the  third  full  year  after  the  date 
the  vehicle  is  placed  in  service. 

(2)  Qualified  clean-fuel  vehicle 
refueling  property.  The  recapture 
amount  is  equal  to  the  benefit  of  the 
section  179A  deduction  allowable 
multipUed  by  the  following  fraction. 
The  numerator  of  the  fraction  equals  the 
total  recovery  period  for  the  property 
minus  the  number  of  recovery  years 
prior  to,  but  not  including,  the  recapture 
year.  The  denominator  of  the  fraction 
equals  the  total  recovery  period. 

(e)  Basis  adjustment.  As  of  the  first 
day  of  the  taxable  year  in  which  the 
recapture  event  occurs,  the  basis  of  the 
vehicle  of  which  qualified  clean-fuel 
vehicle  property  is  a  part  or  the  basis  of 
quaUfied  clean-fuel  vehicle  refueUng 
property  is  increased  by  the  recapture 
amount.  For  a  vehicle  or  refueling 
property  that  is  of  a  character  that  is 
subject  to  an  allowance  for  depreciation. 


this  increase  in  basis  is  recoverable  over 
its  remaining  recovery  period  beginning 
as  of  the  first  day  of  the  taxable  year  in 
which  the  recapture  event  occurs. 

(f)  Application  of  section  1245  for 
sales  and  other  dispositions.  Fot 
purposes  of  section  1245,  the  amoimt  of 
the  deduction  allowable  under  section 
179A(a)  with  respect  to  any  property 
that  is  (or  has  been)  of  a  character 
subject  to  an  allowance  for  depreciation 
is  treated  as  a  deduction  allowed  for 
depreciation  under  section  167. 
Therefore,  upon  a  sale  or  other 
disposition  of  depreciable  qualified 
clean-fuel  vehicle  refueling  property  or 
a  depreciable  vehicle  of  which  qualified 
clean-fuel  vehicle  property  is  a  part, 
section  1245  will  apply  to  any  gain 
recognized  to  the  extent  the  basis  of  the 
depreciable  property  or  vehicle  was 
reduced  under  section  179A(e)(6)  net  of 
any  basis  increase  described  in 
paragraph  (e)  of  this  section. 

(g)  Examples.  The  following  examples 
illustrate  the  provisions  of  this  section: 

Example  1.  A,  a  calendar-year  taxpayer, 
purchases  and  places  in  service  for  personal 
use  on  January  1, 1995,  a  clean-fuel  vehicle, 
a  ptortion  of  which  is  qualified  clean-fuel 
vehicle  property,  costing  $25,000.  The 
qualified  clean-fuel  vehicle  property  costs 
$11.QP0.  On  A's  1995  federal  income  tax 
return,  A  claims  a  section  179 A  deduction  of 
$2,000.  On  January  2, 1996,  A  sells  the 
vehicle  to  an  unrelated  third  party  who 
subsequently  converts  the  vehicle  into  a 
gasoline-propelled  vehicle  on  Octot>er  15, 
1996.  There  is  no  recapture  upon  the  sale  of 
the  vehicle  by  A  provided  A  did  not  know 
or  have  reason  to  know  that  the  purchaser 
intended  to  convert  the  vehicle  to  a  gasoline- 
propelled  vehicle. 

Example  2.  B,  a  calendar-year  taxpayer, 
purchases  and  places  in  service  for  personal 
use  on  October  11, 1994,  a  clean-fuel  vehicle 
costing  $20,000,  a  portion  of  which  is 
qualified  clean-fuel  vehicle  property.  The 
qualified  clean-fuel  vehicle  property  costs 
$10,000.  On  B's  1994  federal  income  tax 
return,  B  claims  a  deduction  of  $2,000,  which 
reduces  B's  gross  income  by  $2,000.  The 
basis  of  the  vehicle  is  reduced  to  $18,000 
($20,0OO-$2,0OO).  On  January  31, 1996,  B 
sells  the  vehicle  to  a  tax-exempt  entity. 
Because  B  knowingly  sold  the  vehicle  to  a 
tax-exempt  entity  described  in  section  50(b) 
in  the  second  full  year  from  the  date  the 
vehicle  was  placed  in  service,  B  must 
recapture  $1,333  ($2,000  x  66%  percent). 
This  recapture  amount  increases  B's  gross 
income  by  $1,333  on  B's  1996  federal  income 
tax  return  and  is  added  to  the  basis  of  the 
motor  vehicle  as  of  January  1, 1996,  the 
beginning  of  the  taxable  year  of  recapture. 

Example  3.  X,  a  calendar-year  taxpayer, 
purchases  and  places  in  service  for  its 
business  use  on  January  1, 1994,  qualified 
clean-fuel  vehicle  refueling  property  costing 
$400,000.  Assume  this  property  has  a  5-year 
recovery  period.  On  X's  1994  federal  income 
tax  return,  X  claims  a  deduction  of  $100,000, 
which  reduces  X's  gross  income  by  $100,000. 
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The  basis  of  the  property  is  reduced  to 
$300,000  ($400,000-5100,000)  prior  to  any 
adjustments  fat  depreciation.  In  1996,  more 
than  50  percent  of  the  use  of  the  property  is 
other  than  in  X's  trade  or  business. 

Because  the  property  is  no  longer  used 
predominantly  in  X's  business,  X  must 
recapture  three-fifths  of  the  section  179 A 
deduction  or  $60,000  ($100,000x(5-2)/5  = 
$60,000)  and  include  that  amount  in  gross 
income  on  its  1996  federal  income  tax  return. 
The  recapture  amount  of  $60,000  is  added  to 
the  basis  of  the  property  as  of  January  1 , 
1996,  the  beginning  of  the  taxable  year  of 
recapture,  and  to  the  extent  the  property 
remains  depreciable,  the  adjusted  basis  is 
recoverable  over  the  remaining  recovery 
period. 

Example  4.  X,  a  calendar-year  taxpayer, 
purchases  and  places  in  service  for  business 
use  on  January  1, 1994,  qualified  clean-fiiel 
vehicle  refueling  property  costing  $350,000. 
Assume  this  property  has  a  5-year  recovery 
period.  On  X's  1994  federal  income  tax 
retimi,  X  claims  a  deduction  of  SlOO.OOO, 
which  reduces  X's  gross  income  by  $100,000. 
The  basis  of  the  property  is  reduced  to 
$250,000  ($350,000  -  $100,000)  prior  to  any 
adjustments  for  depreciation.  In  1995,  X 
converts  the  property  to  store  and  dispense 
gasoline.  Because  the  property  is  no  longer 
used  as  qualified  clean-fuel  vehicle  refueling 
property  in  1995,  X  must  recapture  four-fifths 
of  the  section  179A  deduction  or  $80,000 
($100,000x(5-l)/5  =  $80,000)  and  include 
that  amount  in  gross  income  on  its  1995 
federal  income  tax  retiuu.  The  recapture 
amount  of  $80,000  is  added  to  the  basis  of 
the  property  as  of  January  1 ,  1995,  the    • 
begiiming  of  the  taxable  year  of  recapture, 
and  to  the  extent  the  property  remains 
depreciable,  the  adjusted  basis  is  recoverable 
over  the  remaining  recovery  period. 

Example  5.  The  facts  are  the  same  as  in 
Example  4.  In  1996.  X  sells  the  refueling 
property  for  $351,000,  recognizing  a  gain 
from  this  sale.  Under  paragraph  (f)  of  this 
section,  section  1245  will  apply  to  any  gain 
recognized  on  the  sale  of  depreciable 
property  to  the  extent  the  basis  of  the 
property  was  reduced  by  the  section  179A 
deduction  net  of  any  basis  increase  from 
recapture  of  the  section  179A  deduction. 
Accordingly,  the  gain  from  the  sale  of  the 
property  is  subject  to  section  1245  to  the 
extent  of  the  depreciation  allowance  for  the 
property  plus  the  deduction  allowed  under 
section  179A  ($100,000),  less  the  previous 
recapture  amount  ($80,000).  Any  remaining 
amount  of  gain  may  be  subject  to  other 
applicable  provisions  of  the  Internal  Revenue 
Code. 

(h)  Effective  date.  This  section  is 
effective  on  October  14. 1994.  If  the 
recapture  date  is  before  the  effective 
date  of  this  section,  a  taxpayer  may  use 
any  reasonable  method  to  recapture  the 
benefit  of  any  deduction  allowable 
under  section  179A(a)  consistent  with 
section  179A  and  its  legislative  history. 


For  this  purpose,  the  recapture  date  is 
defined  in  paragraph  (c)  of  this  section. 
Margaret  Milnar  Rjcfaanboii, 
Commissioner  of  Internal  Revenue. 

Approved:  June  21, 1995. 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  9S-19028  Filed  8-2-95;  8:45  am] 
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26  CFR  Part  301 

[TD8605] 

RIN  1545-AE30 

Presumptions  Where  Owner  of  Large 
Amount  of  Cash  is  not  Identified 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTKM:  Final  and  temporary 
regulations. 


SUMMARY:  This  document  contains  final 
regulations  regarding  the  presumptions 
that  arise  where  the  owner  of  a  large 
amount  of  cash  or  its  equivalent  is  not 
identified.  The  final  regulations  reflect 
changes  to  the  law  made  by  the  Tax 
Equity  and  Fiscal  Responsibility  Act  of 
1982  and  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988,  and 
incorporate  the  rules  of  current 
§  301.6867-lT,  relating  to  cash,  cash 
equivalents,  specific  cash  equivalents 
and  the  value  of  cash  equivalents.  In 
addition,  several  new  items  have  been 
added  to  the  list  of  specific  cash 
equivalents.  The  final  Tegulations  affect 
individuals  who  are  found  in  possession 
of  a  large  amount  of  cash  or  its 
equivalent  and  the  true  owners  of  that 
cash  or  its  equivalent. 
EFFECTIVE  DATE:  August  3, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerome  D.  Sekula,  (202)  622-3640  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  docimient  contains  final 
regulations  amending  the  Procedure  and 
Administration  Regulations  (26  CFR 
part  301)  under  section  6867  of  the 
Internal  Revenue  Code  of  1986  (Code). 
The  regulations  reflect  the  enactment  of 
section  6867  by  section  330(a)  of  the 
Tax  Equity  and  Fiscal  Responsibility 
Act  of  1982  (Pub.  L.  97-248),  and  the 
amendment  made  by  section  1001(a)(1) 
of  the  Technical  and  Miscellaneous 
Revenue  Act  of  1988  (Pub.  L.  100-647). 

The  IRS  published  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  on  September  29. 1994,  (59  FR 
49613)  providing  proposed  rules  under 
section  6867  of  the  Code.  No  written 


comments  were  received.  No  public 
hearing  was  requested  or  held.  In  most 
respects,  the  final  regulations  are 
identical  to  the  proposed  regulations. 
The  final  regulations,  however,  do  not 
contain  those  provisions  of  the 
proposed  regulations  that  had  permitted 
a  possessor  of  cash,  solely  in  that 
person's  capacity  as  possessor  of  cash, 
to  bring  a  suit  for  refund  in  the  district 
court  after  the  deficiency  had  been 
collected. 

Explanation  of  Piovisioos 

Section  330(a)  of  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982 
amended  the  Code  by  adding  section 
6867,  designed  to  be  used  in  making 
jeopardy  or  termination  assessments,  as 
appropriate,  when  there  is  no  known 
owner  of  large  amoimts  of  cash.  Section 
6867  provides  that  if  an  individual  in 
physical  possession  of  cash  in  excess  of 
$10,000  does  not  claim  the  cash  as 
belonging  to  that  individual  or  as 
belonging  to  another  person  whose 
identity  is  readily  ascertainable  and 
who  acknowledges  ownership  of  the 
cash  to  the  IRS,  it  is  presumed  that  the 
cash  represents  gross  income  of  a  single 
individual  for  the  taxable  year  in  which 
the  possession  occurs  and  that  the 
collection  of  tax  will  be  jeopardized  by 
delay.  Section  6867,  as  originally 
enacted,  made  the  entire  amount  of  the 
cash  subject  to  a  50  percent  tax  rate. 
Section  1001(a)(1)  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
amended  section  6867,  effective  for 
taxable  years  beginning  after  December 
31, 1986,  to  provide  that  the  tax  rate  is 
to  be  the  highest  rate  of  tax  for  an 
individual  specified  in  section  1. 

Under  section  6867,  the  possessor  of 
cash  is  treated  (solely  with  respect  to 
the  cash)  as  the  taxpayer  for  the 
purposes  of  chapters  63  and  64  of  the 
Code,  relating  to  assessment  and 
collection,  and  for  the  purposes  of 
section  7429(a)(1),  entitling  that 
individual  to  a  written  statement  of 
information  concerning  the  assessment 
provided  for  by  that  section.  Because 
section  6867  does  not  treat  the  possessor 
as  the  taxpayer  for  the  piu^ses  of 
sections  7429(a)(2)  and  7429(b).  relating 
to  administrative  and  judicial  review  of 
termination  and  jeopardy  assessments, 
the  proposed  regulations  do  not  permit 
the  possessor  of  cash  to  maintain  an 
action  imder  section  7429  for  such 
review.  In  addition,  because  section 
7422,  relating  to  civil  actions  for  refund, 
is  in  chapter  76B  and  other  provisions 
dealing  with  refunds  are  contained  in 
chapter  65  and  not  chapters  63  or  64  of 
the  Code,  a  possessor  of  cash,  solely  in 
that  person's  capacity  as  possessor  of 
cash,  may  not  institute  a  suit  for  refund 
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in  district  coiut  after  the  deficiency  has 
been  collected.  This  in  no  way 
diminishes  the  right  of  the  possessor  of 
cash  to  petition  the  United  States  Tax 
Coiul  to  challenge  the  notice  of 
deficiency  issued  to  the  possessor  solely 
in  that  person's  capacity  as  possessor  of 
cash. 

The  true  ovmer  of  cash  may  maintain 
an  action  tmder  section  7429  for 
administrative  and  judicial  review  of 
the  deficiency  notice  issued  to  the 
possessor.  However,  the  true  owner  may 
only  institute  the  section  7429  action 
concerning  the  notice  of  deficiency 
issued  to  the  possessor  by  making  a 
request  for  review  within  30  days  from 
the  date  the  possessor  is  given  the 
written  statement  of  information 
required  imder  section  7429(a)(1).  After 
the  deficiency  asserted  against  the 
possessor  of  cash  has  been  levied  upon, 
the  true  owner  of  cash  may  bring  an 
action  in  federal  district  court,  within 
the  time  frame  specified  in  section 
6532(c),  to  recover  the  cash,  as  provided 
in  section  7426,  relating  to  civil  actions 
by  persons  other  than  taxpayers.  In 
addition,  the  true  owner  of  cash,  with 
the  permission  of  the  court,  may  appear 
before  the  United  States  Tax  Court  in 
any  proceeding  that  may  be  filed  by  the 
possessor  of  the  cash  challenging  the 
notice  of  deficiency  issued  to  the 
possessor  as  possessor  of  the  cash. 

Section  301.6867-l(f)  of  the  final 
regulations  incorporates  the  definitions 
contained  in  §  301.6867-lT,  relating  to 
cash,  cash  equivalents,  specific  cash 
equivalents  and  the  value  of  cash 
equivalents.  In  addition,  several  other 
items  have  been  identified  and  added  to 
the  list  of  specific  cash  equivalents. 
Section  301.6867-lT  vnll  be  removed 
on  August  3, 1995. 

Special  Anal3r8es 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Jerome  D.  Sekula,  Office 


of  Assistant  Chief  Coimsel  (General 
Litigation).  However,  other  personnel 
from  the  IRS  and  Treasury  Department 
participated  in  their  development. 

Lists  of  Subjects  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes, 
Excise  taxes,  Gift  taxes,  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is    . 
amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C,  7805  *  *  * 

Par.  2.  Section  301.6867-1  is  added  to 
read  as  follows: 

§  301 .6867-1    Presumptions  where  owner 
of  large  amount  of  cash  Is  not  identified. 

(a)  General  rule.  For  purposes  of 
section  6851  (relating  to  termination 
assessments)  and  section  6861  (relating 
to  jeopardy  assessments),  if  cash  in 
excess  of  $10,000  is  foimd  in  the 
physical  possession  of  an  individual 
who  does  not  claim  either  ownership  of 
that  cash  or  ownership  by  some  other 
person  whose  identity  the 
Commissioner  can  readily  ascertain  and 
who  acknowledges  ownership  of  that 
cash  as  of  the  date  the  cash  was  found, 
dien,  it  shall  be  presumed  that — 

(1)  The  cash  represents  gross  income 
of  an  unknown  single  individual;  and 

(2)  That  the  collection  of  tax  on  that 
income  will  be  jeopardized  by  delay. 

(b)  Rules  for  assessment.  The 
Commissioner  may  make  an  assessment 
pursuant  to  section  6851  or  section 
6861,  as  appropriate,  using  the  rules  for 
assessment  specified  in  this  paragraph. 
In  the  case  of  any  assessment  resulting 
from  the  application  of  paragraph  (a)  of 
this  section — 

(1)  The  entire  amoimt  of  cash  is 
treated  as  taxable  income  for  the  taxable 
year  in  which  the  cash  is  found; 

(2)  The  income  is  treated  as  taxable  at 
the  highest  rate  of  tax  specified  in 
section  1  of  the  Internal  Revenue  Code; 
and 

(3)  Except  as  provided  in  paragraph 
(c),  the  possessor  of  the  cash  is  treated 
(solely  with  respecf  to  that  cash)  as  the 
taxpayer  for  piuposes  of  chapters  63  and 
64  and  section  7429(a)(1)  of  the  Internal 
Revenue  Code. 

(c)  Effect  of  later  substitution  of  true 
owner— {1)  In  general.  If  an  assessment 
resulting  from  the  application  of 


paragraph  (a)  of  this  section  is  later 
abated  and  replaced  by  an  assessment 
against  the  true  ovraer  of  the  cash,  the 
later  assessment  is  treated  for  purposes 
of  all  laws  relating  to  lien,  levy,  and 
collection  as  relating  back  to  the  date  of 
the  original  assessment. 
Notwithstanding  the  preceding 
sentence,  any  notice  and  review 
provided  for  by  section  7429  and  the 
notice  of  deficiency  issued  to  the  true 
owner  relative  to  the  later  assessment 
are  to  be  made  within  the  prescribed 
time  limits,  using  the  actual  date  of  the 
later  assessment  against  the  true  owner. 

(2)  Example.  The  provisions  of 
paragraph  (c)(1)  of  this  section  may  be 
illustrated  by  the  following  example: 

Example.  On  June  5, 1994,  A  is  found  in 
possession  of  a  bag,  containing  $200,000, 
which  A  claims  he  was  holding  for  a  friend 
whose  name  A  cannot  remember.  Because  A 
does  not  claim  ownership  of  the  cash  and 
does  not  provide  the  name  of  the  true  owner 
so  that  the  Commissioner  can  identify  the 
true  owner  and  have  that  person 
acknowledge  ownership  of  the  cash,  it  is 
presumed  that  the  cash  represents  gross 
income  of  an  individual  for  calendar  year 
1994,  and  that  the  collection  of  tax  on  that 
gross  income  will  be  jeopardized  by  delay. 
Accordingly,  on  )une  17, 1994,  a  termination 
assessment  under  section  6851  is  made 
against  A,  in  his  capacity  as  possessor  of  the 
cash.  On  June  21, 1994,  the  wriUen  statement 
of  information  provided  for  by  section 
7429(aJ(l)  is  given  to  A.  No  request  for 
review  under  section  7429(al(2)  is  made  by 
the  true  owner  within  30  days  after  the  day 
on  which  A  was  furnished  the  written 
statement  provided  for  in  section  7429(a)(1). 
Subsequently,  individual  B  comes  to  the 
Service  and  states  that  he  is  the  owner  of  the 
cash.  On  September  2, 1994,  the  Service 
determines  that  B  was  the  true  owner  of  the 
cash  on  June  5, 1994.  On  September  9, 1994, 
the  Service  abates  the  termination  assessment 
made  against  A  solely  as  possessor  of  cash 
and,  after  determining  that  jeopardy  exists, 
replaces  it  with  a  termination  assessment 
under  section  6851  against  B.  The  lien 
against  B  that  arises  under  section  6321  is 
treated  as  arising  on  June  17, 1994.  However, 
within  5  days  after  September  9, 1994,  the 
Service  must  give  B  the  written  statement  of 
information  required  by  section  7^9(a)(l)  so 
that  B  can  make  a  request  for  review  under 
section  7429(a)(2).  In  addition,  a  notice  of 
deficiency  must  be  sent  to  B  within  60  days 
after  the  later  of  the  due  date  or  the  actual 
filing  of  B's  tax  return  for  1994,  as  required 
by  section  6851(b]. 

(d)  Rights  of  possessor  of  cash — (1) 
Action  permitted.  Section  6867  provides 
that  the  possessor  of  cash  is  treated  as 
the  taxpayer  for  purposes  of  chapter  63 
(relating  to  assessment)  and  chapter  64 
(relating  to  collection)  of  the  Internal 
Revenue  Code.  Accordingly,  the 
possessor  of  cash  may  file  a  petition 
with  the  United  States  Tax  Court, 
Mdthin  the  applicable  time  limits. 
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challenging  the  notice  of  deficiency 
issued  to  the  possessor  solely  in  that 
person's  capacity  as  possessor  of  cash. 

(2)  Actions  not  permitted.  Section 
6867  provides  that  the  possessor  of  cash 
is  treated  as  the  taxpayer  solely  for 
purposes  of  section  7429(a)(1),  and  is 
entitled  to  the  written  statement  of 
information  provided  for  by  that 
section.  The  possessor  of  cash  is  not 
treated  as  the  taxpayer  for  purposes  of 
sections  7429(a)(2)  and  7429(b),  relating 
to  administrative  and  judicial  review  of 
termination  and  jeopaidy  assessments, 
and  may  not  maintain  an  action  imder 
section  7429  for  such  review.  The 
possessor  of  cash  is  not  treated  as  the 
taxpayer  for  purposes  of  section  7422, 
relating  to  civil  actions  for  refund,  or 
chapter  65  of  the  Internal  Revenue 
Code,  relating  to  abatements,  credits, 
and  refunds,  and  may  not  institute  a  suit 
for  refund  in  district  court  after  the 
deficiency  has  been  collected. 

(e)  Rights  of  true  owner  of  cash — (1) 
Actions  permitted.  The  true  owner  of 
cash  may  request  administrative  review 
under  section  7429(a)(2)  and  may 
maintain  a  dvil  action  under  section 
7429(b)  for  judicial  review  of  an 
assessment  under  section  6851  or 
section  6861  made  against  the  possessor 
solely  in  that  person's  capacity  as 
possessor  of  cash.  Such  an  action, 
however,  must  be  preceded  by  a  request 
for  review  under  section  7429(a)(2) 
made  by  the  true  owner  within  30  days 
after  the  day  on  which  the  possessor  is 
furnished  the  written  statement 
provided  for  in  section  7429(a)(1).  In 
addition,  after  the  deficiency  asserted 
against  the  possessor  of  cash  has  been 
levied  upon,  the  true  owner  of  cash  may 
bring  an  action  in  federal  district  court 
to  recover  the  cash,  as  provided  in 
section  7426,  relating  to  civil  actions  by 
persons  other  than  taxpayers.  See, 
however,  section  6532(c),  relating  to  the 
9-month  statute  of  limitations  for  suits 
imder  section  7426.  In  addition,  the  true 
owner  of  cash,  with  the  permission  of 
the  court,  may  appear  before  the  United 
States  Tax  Court  in  any  proceeding  that 
may  be  filed  by  the  possessor  of  the  cash 
challenging  the  notice  of  deficiency 
issued  to  the  possessor  solely  in  that 
person's  capacity  as  possessor  of  the 
cash. 

(2)  Actions  not  permitted.  The  true 
owner  of  cash  may  not  file  a  petition 
with  the  United  States  Tax  Court 
challenging  the  notice  of  deficiency 
issued  to  the  possessor  solely  in  that 
person's  capacity  as  possessor  of  cash. 
Notwithstanding  the  preceding 
sentence,  the  true  owner  of  cash  may 
file  a  petition  with  the  United  States 
Tax  Court  challenging  any  notice  of 
deficiency  issued  to  &e  true  owner 


following  the  abatement  of  the 
assessment  made  against  the  possessor 
of  cash. 

(f)  Definitions.  For  the  purposes  of 
this  section  and  section  6867 — 

(1)  Cash.  The  term  cash  includes  any 
cash  equivalents. 

(2)  Cash  equivalent— {i)  In  general. 
The  term  cash  equivalent  includes 
foreign  currency,  any  bearer  obhgation, 
and  any  medium  of  exchange  that  is  of 
a  type  that  has  been  frequently  used  in 
illegal  activities,  as  listed  in  paragraph 
(f)(2)(ii)  of  this  section. 

(ii)  Specific  cash  equivalents.  For 
purposes  of  paragraph  (f)(2)(i),  the 
following  are  also  cash  equivalents — 

(A)  Coins; 

(B)  Precious  metals; 

(C)  Jewelry; 

(D)  Precious  stones; 

(E)  Postage  stamps; 

(F)  Traveler's  checks  in  any  form; 

(G)  Negotiable  instruments  (including 
personal  checks,  business  checks, 
official  bank  checks,  cashier's  checks, 
notes,  and  money  orders)  that  are  either 
in  bearer  form,  endorsed  without 
restriction,  made  out  to  a  fictitious 
payee,  or  otherwise  in  such  form  that 
title  thereto  passes  upon  delivery; 

(H)  Incomplete  instruments 
(including  personal  checks,  business 
checks,  official  bank  checks,  cashier's 
checks,  notes,  and  money  orders)  signed 
but  with  the  payee's  name  omitted;  and 

(I)  Seciuities  or  stock  in  bearer  form 
or  othervdse  in  such  form  that  title 
thereto  passes  upon  delivery. 

(iii)  Value  of  cash  equivalents.  A  cash 
equivalent  is  taken  into  account  at  its 
fair  market  value  except  in  the  case  of 
a  bearer  obligation,  in  which  case  it  is 
taken  into  account  at  its  face  value. 

(3)  Possessor  of  cash.  An  individual  is 
considered  to  be  the  possessor  of  cash 

if  the  cash  is  found  on  that  individual's 
person  or  in  that  individual's  possession 
or  is  found  in  any  object,  container, 
vehicle,  or  area  under  that  individual's 
custody  or  control. 

(4)  True  owner  of  the  cash.  The  true 
owner  of  cash  is  the  individual  who 
beneficially  owns  the  cash  on  the  date 
such  cash  is  found  in  the  physical 
possession  of  the  individual  described 
in  paragraph  (0(3)  of  this  section.  An 
agent,  bailee,  or  other  custodian  of  the 
cash  is  not  the  true  owner  of  cash.  A 
true  owner  of  cash  does  not  include  an 
individual  who,  subsequent  to  the  date 
on  which  the  cash  is  found  in  the 
physical  possession  of  the  individual 
described  in  paragraph  (f)(3)  of  this 
section,  obtains  ownership  of  the  cash 
by  purchase,  subrogation,  descent,  or 
other  means. 

(g)  Effective  date.  This  section  is 
effective  with  respect  to  cash  foimd  in 


the  physical  possession  of  an  individual 
on  or  after  August  3, 1995. 

§301.6867-17   [Ramoved] 

Par.  3.  Section  301.6867-lT  is 
removed. 
Margaret  Milner  Ridurdson, 

Commissioner  of  Internal  Revenue. 

Approved:  June  29, 1995. 
Leslie  Samuels. 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  95-18888  Filed  8-2-95;  8:45  ami 

BILUNO  CODE  4n»4t-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  712 
[OPPTS-B2046B;  FRL-4970-4] 

Toxic  Substances;  Preliminary 
Assessment  Information  Rule 
Reporting;  Response  to  Comment  on 
the  Listing  of  Isobutyl  Alcohol 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  Piu^uant  to  40  CFR  712.30(c) 
of  the  Toxic  Substances  Control  Act 
(TSCA)  Section  8(a)  Preliminary 
Assessment  Information  Rule  (PAIR), 
EPA  is  revising  its  decision  to  add 
isobutyl  alcohol  (CAS  No.  78-83-1)  to 
the  PAIR  and  is  withdrawing  it  from  a 
final  rule  published  in  the  Federal 
Register  of  July  5, 1995. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
August  3,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Office  (7408), 
Office  of  Pollution  Prevention  and 
Toxics,  Rm.  E-543B,  401  M  St.,  SW., 
Washington,  DC  20460,  Telephone: 
(202)  554-1404,  TDD:  (202)  554-0551, 
e-mail:  TSCA-Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Summary  of  this  Action 

EPA  issued  a  final  rule  adding 
isobutyl  alcohol,  among  other  chemical 
substances,  to  the  TSCA  section  8(a) 
PAIR  (40  CFR  part  712),  which  was 
published  in  the  Federal  Register  of 
July  5, 1995  (60  FR  34879).  The  PAIR 
provides  that  chemical  substances, 
mixtiu^s,  and  categories  added  by  the 
Interagency  Testing  Committee  to  the 
TSCA  section  4(e)  Priority  List,  for 
testing  by  the  Agency,  will  be  added  to 
the  PAIR  30  days  after  EPA  pubUshes  in 
the  Federal  Register  a  rule  amendment 
hsting  these  chemical  substances, 
mixtiues.  or  categories.  The  PAIR  also 
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provides  that  EPA  may  withdraw 
substances  from  the  rule,  for  good  cause, 
prior  to  the  effective  date  of  a 
substance's  listing  (40  CFR  712.30(c)). 

On  July  19, 1995,  EPA  received  a 
letter  from  the  Oxo  Process  Panel  of  the 
Chemical  Manufacturers  Association 
requesting  that  EPA  remove  isobutyl 
alcohol  from  the  PAIR.  In  the  letter, 
several  recent  and  ongoing  activities 
covering  isobutyl  alcohol  were 
identified  as  alternate  sources  for  use 
and  exposure  data,  including  a  recent 
TSCA  section  4  rulemaking  action 
(Neurotoxicity  Test  Rule  (58  FR  40262, 
July  27, 1993)  and  Testing  Consent 
Order  Incorporating  Enforceable 
Consent  Agreement  (60  FR  4516, 
January  23. 1995)),  and  the  development 
of  a  dossier  imder  the  Organization  for 
Economic  Cooperation  and 
Development's  Screening  Information 
Data  Set  program.  The  Oxo  Process 
Panel  argued  that  the  data  generated  or 
collected  as  part  of  these  other  activities 
make  it  unnecessary  for  the  Agency  to 
add  isobutyl  alcohol  to  the  PAIR. 

EPA  agrees  that  information  on 
isobutyl  alcohol  substantially  similar  to 
that  which  would  be  required  under  the 
PAIR  is  already  or  will  soon  be 
available.  For  this  reason,  EPA  is 
revising  its  decision  to  add  isobutyl 
alcohol  to  the  PAIR  and  withdrawing  it 
from  the  rule. 

II.  Analyses  Under  E.G.  12866,  the 
Unfunded  Mandates  Act  of  1995,  the 
Regulatory  Flexibility  Act,  and  the 
Paperwork  Reduction  Act 

Because  this  action  reduces  certain 
pending  requirements,  this  action  is  not 
"significant"  within  the  meaning  of 
Executive  Order  12866  (58  FR  51735, 
October  4, 1993),  and  does  not  impose 
any  Federal  mandate  on  any  State,  local, 
or  tribal  governments  or  the  private 
sector  within  the  meaning  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  For  the  same  reasons, 
pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605(b)),  it  has  been 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  significant  number  of  small  entities. 
Additionally,  the  information  collection 
requirements  associated  with  the  PAIR 
have  been  approved  by  0MB  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501,  and  have  been 
assigned  0MB  control  number  2070- 
0054.  EPA  has  determined  that  this  rule 
eliminates  certain  pending 
recordkeeping  and  reporting 
requirements. 

in.  Rulemaking  Record 

The  following  dociunents  constitute 
the  record  for  this  action  (docket  control 


number  OPPTS-82046B.  These 
documents  are  available  to  the  public  in 
the  TSCA  Nonconfidential  Information 
Center  (NQC),  formerly  the  TSCA 
PubUc  Docket  Office,  from  12  noon  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  TSCA  NQC  is  located  at 
EPA  Headquarters,  Rm.  NE-B607,  401 
M  St.,  SW.,  Washington,  DC  20460. 

1.  This  final  rule. 

2.  The  final  rule  adding  isobutyl 
alcohol  to  the  PAIR  (60  FR  34979,  July 
5, 1995). 

3.  Letter  dated  July  19. 1995,  from  Dr. 
Langley  A.  Sperlock,  Vice  President, 
CHEMSTAR,  Chemical  Manufacturers 
Association,  to  Susan  B.  Hazen. 
Director,  Environmental  Assistance 
Division. 

List  of  Subjects  in  40  CFR  Part  712 

Environmental  protection.  Chemicals, 
Hazardous  substances.  Health  and  safety 
data.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  1, 1995. 
Denise  M .  Keehner, 

Acting  Director,  Chemical  Control  Division, 
Office  of  Pollution  Prevention  and  Toxics. 

Therefore,  40  CFR  part  712  is 
amended  as  follows: 

1.  The  authority  citation  for  part  712 
continues  to  read  as  follows: 

Authority:  15  U.S.C  2607(a). 

§712.30    [Amended] 

2.  As  added  in  the  issue  of  July  5, 
1995,  page  34879,  in  §  712.30(e),  under 
the  category  OSHA  Chemicals  in  Need 
of  Dermal  Absorption  Testing,  the  entire 
CAS  No.  entry  for  78-83-1  is 
withdrawn. 

[FR  Doc.  95-19236  Filed  8-2-95;  8:45  am] 

BILUNO  CODE  6560-eO-F 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  7149 

[CA-«40-6700-00;  GAGA  29517] 

Withdrawal  of  National  Forest  System 
Land  for  the  Traverse  Creek  Botanical 
Special  Interest  Area;  California 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  withdraws  270 
acres  of  National  Forest  System  land 
from  mining  for  a  period  of  50  years  to 
protect  the  Traverse  Creek  Botanical 
Special  Interest  Area.  The  land  has  been 
and  will  remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  August  3, 1995. 


FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Marti,  BLM  California  State 
Office,  2800  Cottage  Way,  Sacramento, 
CaUfomia  95825.  916-979-2858. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  land  is  hereby  withdrawn  from 
location  and  entry  under  the  United 
States  mining  laws  (30  U.S.C.  Ch.  2 
(1988)),  but  not  from  leasing  under  the 
mineral  leasing  laws,  to  protect  the 
Forest  Service's  Traverse  Creek 
Botanical  Special  Interest  Area: 

Mount  Diablo  Meridian 

Eldorado  National  Forest 

T.  12N..R.  lOE., 
Sec.  24.  lot  2,  NWV«NW'A,  SV2NW'/., 
NVzSWV*.  E'/iSW'/.SWV4,  and 
SEV«SWV«. 
The  area  described  contains  270  acres  in  El 
Dorado  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
land  laws  governing  the  use  of  National 
Forest  System  land  under  lease,  license, 
or  permit,  or  governing  the  disposal  of 
their  mineral  or  vegetative  resources 
other  than  under  the  mining  laws. 

3.  This  withdrawal  will  expire  50 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  43  U.S.C.  1714(f)  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  July  25, 1995. 
Bonnie  R.  Cohen, 
Assistant  Secretary  of  the  Int^ior. 
[FR  Doc.  95-19043  Filed  8-2-95;  8:45  am) 

BILLING  CODE  4310-40-P 


43  CFR  Public  Land  Order  7150 

[AK-932-1410-00;  F-14223] 

Modification  of  Public  Land  Order  No. 
5150,  as  Amended,  for  Conveyance  of 
Land  to  the  State  of  Alaska;  Alaska 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Public  Land  Order. 

summary:  This  order  modifies  a  public 
land  order  insofar  as  it  affects 
approximately  3,840  acres  of  public 
land  located  near  Jarvis  Creek,  which  is 
a  portion  of  an  area  withdrawn  for  use 
as  a  utility  and  transportation  corridor. 


39656 


Federal  Register  /  Vol.  60,  No.  149  /  Thursday,  August  3,  1995  /  Rules  and  Regulations 


The  action  allows  the  State  of  Alaska's 
existing  application  for  selection  to 
attach,  and  classifies  the  land  as  suitable 
for  conveyance  of  the  land  to  the  State, 
if  such  land  is  otherwise  available.  Any 
land  described  herein  that  is  not 
conveyed  to  the  State  will  continue  to 
be  subject  to  the  terms  and  conditions 
of  Public  Land  Order  No.  5180.  as 
amended,  and  any  other  withdrawal  of 
record. 

EFFECTIVE  DATE:  August  3, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sue  A.  Wolf,  BLM  Alaska  State  Office. 
222  W.  7th  Avenue,  No.  13,  Anchorage, 
Alaska  99513-7599,  907-271-5477. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Sections 
17(c),  17(d)(1).  and  22(h)(4)  of  the 
Alaska  Native  Claims  Settlement  Act,  43 
U.S.C.  1616(c),  1616(d)(1),  and 
1621(h)(4)  (1988).  and  by  Section  204  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  5150,  as 
amended,  which  withdrew  public  lands 
as  a  utility  and  transportation  corridor, 
is  hereby  modified  to  allow  conveyance 
of  the  following  described  land  to  the 
State  of  Alaska: 

Faiibanks  Meridian 

T.  15  S..  R.  10  E.  (Partly  Surveyed). 
Sec.  1.  2.  3, 10, 11,  and  12. 

The  area  described  contains  approximately 
3.840  acres. 

2.  Subject  to  valid  existing  rights,  the 
land  described  above  is  hereby 
classified  as  suitable  for  conveyance  to 
the  State  of  Alaska  uilder  either  the 
Alaska  Statehood  Act  of  July  7, 1958, 48 
U.S.C.  note  prec.  21  (1988).  or  Section 
906(b)  of  the  Alaska  National  Interest 
Lands  Conservation  Act,  43  U.S.C. 
1635(b)  (1988). 

3.  The  State  of  Alaska  application  for 
selection  made  under  Section  6(b)  of  the 
Alaska  Statehood  Act  of  July  7, 1958, 
and  under  Section  906(e)  of  the  Alaska 
National  Interest  Lands  Conservation 
Act.  43  U.S.C.  1635(e)  (1988),  becomes 
effective  without  further  action  by  the 
State  upon  publication  of  this  public 
land  order  in  the  Federal  Register,  if 
such  land  is  otherwise  available.  If  not 
conveyed  to  the  State,  the  land  will 
continue  to  be  subject  to  the  terms  and 
conditions  of  Public  Land  Order  No. 
5180,  as  amended,  and  any  other 
withdrawal  of  record. 

Dated:  )uly  25, 1995. 
Bonnie  R.  Cohen. 
Assistant  Secretary  of  the  Interior. 
IFR  Doc.  9&-19045  FUed  8-2-95;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  PARTI 
[DA  9S-1617] 

Intsractive  Video  and  Data  Service 
(IVDS)  Licenses— Clarification  of 
"Grace  Period"  Rule  for  IVDS 
"Auction"  Licensees  Paying  by 
Installment  Payments 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Clarification. 

SUMMARY:  The  staff  of  the  Wireless 
Telecommunications  Bureau  of  the 
Commission  has  clarified  the  "grace 
period"  rule  concerning  installment 
payments  for  IVDS  licenses  won  at 
auction. 

EFFECTIVE  DATE:  June  26, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joy  Alford,  Wireless 

Telecommunications  Bureau,  (202)  418- 
0680. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  the  full  text  of  the  Public 
Notice.  DA  95-1617,  which  was 
released  June  26, 1995.  The  text  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  2100  M  Street,  Suite  140, 
Washington,  DC  20037,  telephone  (202) 
857-3800. 

Released:  June  26, 1995. 

Wireless  Telecommunications  Bureau 
Staff  Clarifies  "Grace  Period"  Rule  for 
IVSD  "Auction"  Licensees  Faying  by 
Installment  Payments 

Section  1.2110(e)  of  the  Commission's 
auction  rules,  47  CFR  1.2110(e), 
provides  that  in  the  event  a  licensee 
defaults  on  its  installment  payment 
obligation,  the  FCC  may  cancel  the 
license.  In  the  Second  Report  and  Order 
in  PP  Docket  No.  93-253,  9  FCC  Red 
2348,  2391 1  240  (1994)  59  FR  22980. 
May  4, 1994,  the  Commission  stated  that 
it  would  "consider  providing  a  three  to 
six  month  grace  period  a  delinquent 
payor's  license  cancels."  Recently,  the 
Wireless  Telecommunications  Bureau 
staff  clarified  this  payment  rule  in  the 
context  of  Personal  Communications 
Service  (PCS)  auctions.  See  FCC  Public 
Notice,  "Wireless  Telecommunications 
Btueau  Staff  Responds  to  Questions 
About  die  Broadband  PCS  C  Block 
Auction,"  Mimeo  54270.  released  June 
8, 1995.  In  response  to  inquiries,  the 
staff  now  clarifies  that  this 
interpretation  applies  to  Interactive 
Video  and  Data  Service  (IVDS)  licensees 
as  well.  Interested  parties  should 


imderstand  that  this  advice  and  rule 
interpretation  constitute  informal  staff 
opinion,  not  an  official  Commission 
decision  or  ruling. 

IVDS  licensees  that  elect  to  pay  for 
their  licenses  in  installments  will  have 
their  licenses  conditioned  upon  full  and 
timely  performance  of  all  installment 
payment  obligations.  The  Commission's 
rules  provide  that  a  licensee  will  be 
deemed  in  default  on  its  installment 
payments  if  it  is  more  than  90  days 
delinquent  in  making  a  payment  to  the 
government. 

Any  time  prior  to  the  expiration  of  the 
90  days  following  the  payment  due  date, 
a  licensee  may  request  a  grace  period. 
Generally,  where  a  licensee  submits  a 
showing,  supported  by  an  affidavit,  that 
it  in  bankruptcy,  foreclosure  or  financial 
distress,  there  will  be  a  presumption  in 
favor  of  granting  a  three-month  grace 
period  (commencing  ninety  days  after 
the  missed  payment  date).  Any  request 
for  a  grace  period  based  on  financial 
distress  must  state  with  particularity  the 
grounds  for  asserting  such  financial 
distress.  Such  grounds  may  include  the 
existence  of  payment  defaults  on  other 
third  party  debt,  or  the  general  inability 
to  pay  debts  as  they  become  due  in  the 
ordinary  course  of  business.  If  no  grace 
period  is  granted,  then  the  FCC  may 
declare  a  licensee  in  default  and  cancel 
the  license  any  time  after  90  days  from 
the  missed  payment. 

Where  the  Commission  grants  period 
and  the  default  is  not  cured  at  the 
conclusion  of  such  a  grace  period,  the 
FCC  may  cancel  the  license.  However, 
the  FCC  may  in  its  discretion  extend  or 
grant  additional  grace  periods  where 
circimistances  warrant. 

In  accordance  with  §  1.2110,  the  first 
IVDS  installment  payment  was  due  June 
30, 1995.  IVDS  licensees  not  making 
their  first  installment  payment  with  the 
Commission  by  September  28, 1995, 
will  be  deemed  to  be  in  default. 
Requests  for  the  additional  three-month 
grace  period  should  contain  the  detailed 
justification  described  above,  and  be 
sent  to  the  following  address:  Federal 
Communications  Commission.  Wireless 
Telecommunications  Bureau,  Private 
Wireless  Division,  2025  M  Street  NW., 
Room  8010,  Washington,  DC  20554, 
Attention:  Stop  Code  2000-F. 

Wireless  Telecommunications  Bureau 
contact:  Joy  Alford  at  418-0680. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

IFR  Doc  95-18452  Filed  8-2-95;  8:45  am] 
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47  CFR  Part  2 
[FCC9»-3iq 

Fixed-Satellite  service 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  By  This  Memorandum 
Opinion  and  Order  (MO&O),  the 
Commission  amends  its  Table  of 
Frequency  Allocations  by  adding  a 
footnote  and  revising  a  footnote  to 
permit  use  of  the  17.8-20.2  GHz  band 
for  military  space-to-Earth  ("downlink") 
fixed>satellite  transmission.  This  action 
is  taken  at  the  request  of  the  National 
Telecommunications  and  Information 
Administration  ("NTIA")  for  the 
purpose  of  advancing,  supporting,  and 
accommodating  the  national  defense. 
EFFECTIVE  DATE:  August  3, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Mooring,  Office  of  Engineering  and 
Technology.  (202)  776-1620. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  M060, 
adopted  July  28, 1995,  and  released  July 
31. 1995.  The  complete  MO&O  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  N.W.,  Washington.  D.C.,  and 
also  may  be  purchased  from  the 
Commission's  duplication  contractor, 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street.  N.W.. 
Suite  140,  Washington  D.C.  20037. 

Summary  of  MO&O 

1.  On  July  12, 1995,  NTIA  requested 
that  the  Commission  add  a  United 
States  footnote  to  the  United  States 
Table  of  Frequency  Allocations  to 
permit  use  of  the  17.8-20.2  GHz  band 
for  Government  downlink  fixed-satellite 
transmissions.  NTIA  states  that  the 
reallocation  is  essential  to  fulfill 
requirements  for  Government  space 
systems  to  perform  satisfactorily,  that 
current  Department  of  Defense  ("DoD") 
requirements  cannot  be  accommodated 
in  frequency  bands  currently  allocated 
for  Government  use,  and  that  due  to  the 


likely  consideration  of  this  band  at  1995 
World  Radiocommunication 
Confierence,  this  matter  is  urgent.  NTIA 
further  states  that  this  matter  involves 
military  functions,  as  well  as  specific 
sensitive  national  security  interests  of 
the  United  States.  NTIA  therefore  asks 
that  the  Commission  forgo  notice  and 
comment  rulemaking  procedure  and 
inunediately  amend  the  Table  of 
Frequency  Allocations  in  accordance 
with  its  request. 

2.  During  our  inter-agency 
consultations,  NTIA  stated  that  these 
Government  satellite  systems  would 
comply  with  the  International 
Telecommunication  Union's  Radio 
Regulations.  NTIA  also  stated  that, 
because  of  the  urgent  national  security 
interests  at  stake,  the  amended  rules 
should  be  made  effective  inunediately 
upon  publication  in  the  Federal 
Register.  In  addition,  the  Commission 
proposed  to  revise  Government 
Footnote  Gil 7  by  adding  a  reference  to 
the  17.8-20.2  GHz  band,  thereby 
limiting  Government  fixed-satellite  use 
of  the  band  to  military  systems.  The 
Commission  made  this  proposal  in 
order  to  preserve  as  much  of  the 
spectrum  as  possible  for  commercial 
systems.  NTIA  did  not  object  to  the 
proposed  revision  of  Gil 7. 

3.  Based  on  the  foregoing,  the 
Commission  finds  that  this  matter 
involves  the  exercise  of  miUtary 
functions  of  the  United  States  and  that, 
because  the  request  is  based  on  urgent 
national  seciuity  needs,  notice  and 
public  procedure  are,  for  good  cause 
shown,  impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  See  5 
U.S.C.  §  553(a)(1).  (b)(3)(B);  Bendix 
Aviation  Corp  v.  F.C.C..  272  F.2d  533 
(D.C.Cir.  1959),  cert,  denied  sub  nom. 
Aeronautical  Radio.  Inc.  v.  U.S.,  361 
U.S.  965  (1960).  Based  on  the 
representations  of  NTIA  that  the 
reallocation  is  essential  to  fulfill 
requirements  for  Government  space 
systems  to  perform  satisfactorily  and 
that  current  DoD  requirements  cannot 
be  accommodated  in  frequency  bands 
currenUy  allocated  for  Government  use, 
the  Commission  finds  that  the  public 


interest  will  best  be  served  by 
accommodating  the  NTIA  request  and 
immediately  adding  United  States 
Footnote  US334  to  and  amending 
Government  Footnote  Gil 7  of  the  Table 
of  Frequency  Allocations.  In  addition, 
we  are  ministerially  adding  non- 
Govemment  Footnote  NG144  to  the 
non-Government  table  in  both  the  18.6- 
18.8  GHz  and  18.8-19.7  GHz  bands  in 
order  to  correct  their  previous 
inadvertent  omission.  Because  this  is  a 
ministerial  correction  and  not  a 
substantive  change  to  the  rules,  notice 
and  comment  are  imnecessary. 

4.  Accordingly,  it  is  ordered  that  Part 
2  of  the  Commission's  Rules,  47  CJ.R. 
Part  2,  is  amended  as  set  forth  in  the 
amendatory  text,  effective  immediately. 
Authority  for  this  action  is  contained  in 
Sections  4(i),  4()).  303(c),  and  303(r)  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  Sections  154(i), 
154(j),  303(c),  and  303(r). 

List  of  Subjects  in  47  CFR  Part  2 

Radio. 
Federal  Communications  Commission. 
William  F.  Caton. 

Acting  Secretary 

Amendatory  Text 

Part  2  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  in  Part  2 
continues  to  read  as  follows: 

Authority:  Sections  4,  302,  303,  and  307  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  Sections  154.  302.  303, 
and  307,  unless  otherwise  noted. 

2.  Section  2.106.  the  Table  of 
Frequency  Allocations,  is  amended  as 
follows: 

a.  Columns  4  and  5  in  the  fi^quency 
band  17.8-20.2  GHz  are  revised  as 
follows: 

§2.100    Table  of  Frequency  Allocations. 


39658      Federal  Register  /  Vol.  60,  No.  149  /  Thursday,  August  3,  1995  /  Rules  and  Regulations 


Memaiional  table 


Region  i— alocation 
GHz 

(1) 


7.7-18.1 

FIXED 

FIXED-SATELUTE 
(space-to-Earth) 
(Eeirth-to-space) 
869 

MOBILE 


18.1-18.6 
FIXED 

FIXEI>SATELLITE 
(space-to-Earth) 
MOBILE 
870 

18.6-18.8 

FIXED 

FIXED-SATELLITE 
(space-to-Earth) 
872 

MOBILE  except 
aeronautical  mo- 
bile 

Earth  Explo- 
ration— Satellite 
(passive) 

Spiace  Research 
(passive) 


871 

18.8-19.7 
FIXED 

FIXED-SATELLITE 
(space-to-Earth) 
MOBILE 


19.7-20.1 
FIXED-SATELLITE 

(space-to-Earth) 
Mobile-Satellite 

(space-to-Earth) 


873 


20.1-20.2 

FIXED-SATELLITE 
(space-to-Earth) 

MOBILE-SAT- 
ELLITE (space- 
to-Earth) 


Region  2— alloction 
GH2 

(2) 


17.7-18.1 

FIXED 

FIXED-SAT- 
ELLITE (space- 
to-Earth)  (Earth- 
to-space)  869 

MOBILE 


18.1-18.6 

FIXED 

FIXED-SAT- 
ELLITE (space- 
to-Earth) 

MOBILE 

870 

18.6-18.8 

EARTH  EXPLO- 
RATION—SAT- 
ELLITE (pas- 
sive) 

FI5JED 

FIXED-SAT- 
ELLITE (space- 
to-Earth)  872 

MOBILE  except 
aeronautical 
mobile 

SPACE  RE- 
SEARCH (pas- 
sive) 

871 

18.8-19.7 

FIXED 

FIXED-SAT- 
ELLITE (space- 
to-Earth) 

MOBILE 


19.7-20.1 

FIXED-SAT- 
ELLITE (space- 
to-Earth) 

MOBILE-SAT- 
ELLITE (space- 
to-Earth) 

873  873A  873B 
873C  873D 
873E 

20.1-20.2 

FIXED-SAT- 
ELLITE (space- 
to-Earth) 

MOBILE-SAT- 
ELLITE (space- 
to-Earth) 

873  873A  873B 
873C  873D 


Regional  3— alloca- 
lionGHz 

(3) 


17.7-18.1 

FIXED 

FIXED-SAT- 
ELUTE (space- 
to-Earth)  (Earth- 
to-space)  869 

MOBILE 


18.1-18.6 

FIXED 

FIXED-SAT- 
ELLITE (space- 
to-Earth) 

MOBILE 

870 

18.6-18.8 

FIXED 

FIXED-SAT- 
ELLITE (space- 
to-Earth)  872 

MOBILE  except 
aeronautical 
mot)le 

Earth  Explo- 
ration—Satellite 
(passive) 

Space  Research 
(passive) 


871 

18.8-19.7 

FIXED 

FIXED-SAT- 
ELLITE (space- 
to-Earth) 

MOBILE 


United  States  table 


Government  alloca- 
tion GHz 

(4) 


17.a-18.6 


870US334G117 


18.6-18.8 

EARTH  EXPLO- 
RATIONS-SAT- 
ELLITE (pas- 
sive) 

SPACE  RE- 
SEARCH (pas- 
sive) 


US254  US255 
US334G117 
18.8-19.7 


19.7-20.1 


873 


20.1-20.2 

FIXED-SAT- 
ELLITE (space- 
to-Earth) 

MOBILE-SAT- 
ELLITE (space- 
to-Earth) 


US334G117 

FIXED-SAT- 
ELLITE (space- 
to-Earth) 

Mobile-Satellite 
(space-to-Earth) 


US334G117 


20.1-20.2 


US334G117 


^4on-Govemfne^l  al- 
location GHz 

(5) 


17.8-18.6 

FIXED 

FIXED-SAT- 
ELLITE (space- 
to-Earth) 

MOBILE 


870US334 
NG1434 


18.6-18.8 

EARTH  EXPLO- 
RATION-SAT- 
ELLITE (pas- 
sive) 

FIXED 

FIXED-SAT- 
ELLITE (space- 
to-Earth) 

MOBILE  except 
aeronautical 
mobile 

SPACE  RE- 
SEARCH (pas- 
sive) 

US254  US255 
US334  NG144 

18.8-19.7 

FIXED 

FIXED-SAT- 
ELLITE (space- 
to-earth) 

MOBILE 


US334  NG144 
19.7-20.1 


873A  873B  873C 
873D  873E 
US334 

20.1-20.2 

FIXED-SAT- 
ELLITE (space- 
to-Earth) 

MOBILE-SAT- 
ELLITE (space- 
to-Earth) 

873A  873B  873C 
873D  US334 


FCC  use  designators 


Rule  part(s) 
(6) 


AUXILIARY 
BROADCAST- 
ING (74) 

CABLE  TELE- 
VISION RELAY 
(78) 

DOMESTIC  PUB- 
LIC FIXED  (21) 

PRIVATE  OPER- 
ATIONAL- 
FIXED  MICRO- 
WAVE (94) 


AUXILIARY 
BROADCAST- 
ING (74) 

CABLE  TELE- 
VISION RELAY 
(78) 

DOMESTIC  PUB- 
LIC FIXED  (21) 

PRIVATE  OPER- 
ATIONAL- 
FIXED  MICRO- 
WAVE (94) 


AUXILIARY 
BROADCAST- 
ING (74) 

CABLE  TELE- 
VISION RELAY 
(78) 

DOMESTIC  PUB- 
LIC FIXED  (21) 

PRIVATE  OPER- 
ATIONAL- 
FIXED  MICRO- 
WAVE (94) 

19.7-20.1 

FIXED-SAT- 
ELLITE (space- 
to-Earth) 

MOBILE-SAT- 
ELLITE (space- 
to-Earth) 


SpectaKfie  fre- 
quencies 

(7) 


Federal  Register  /  Vol.  60,  No.  149  /  Thursday,  August  3,  1995  /  Rules  and  Regulations      39659 


b.  Add  the  text  of  new  United  States 
footnote  US334  to  read  as  follows: 

United  States  (US)  Footnotes 

•  •        •        •        • 

US334  In  the  band  17.8-20.2  GHz. 
Government  space  stations  and 
associated  earth  stations  in  the  fixed- 
satellite  (space-to-Earth)  service  may  be 
authorized  on  a  primary  basis.  For  a 
Government  geostationary  satelUte 
network  to  operate  on  a  primary  basis, 
the  space  station  shall  be  located 
outside  the  arc  measured  firom  East  to 
West,  70'*  W  to  120*  W.  Coordination 
between  Government  fixed-satellite 
systems  and  non-Ck>vemment  systems 
operating  in  accordance  with  the  United 
States  Table  of  Frequency  Allocations  is 
required. 

c.  Revise  the  text  of  existing 
Government  footnote  Gil 7  to  read  as 
follows: 

Government  (G)  Footnotes 

•  •        •        •        * 

G117  hi  the  bands  7.25-7.75  GHz, 
7.9-8.4  GHz,  17.8-21.2  GHz,  30-31 
GHz,  39.5-40.5  GHz,  43.5-45.5  GHz, 
and  50.4-51.4  GHz  the  Government 
fixed-satellite  and  mobile-satellite 
services  are  limited  to  military  systems. 

•  •        •        *        * 

(FR  Doc.  95-19164  Fixed  8-2-95;  8:45  ami 
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47CFRPart73 

[MM  Docket  No.  95-29;  RM-8596  and  RM- 
8637] 

Racfio  Broadcasting  Services;  Iron 
Mountain  and  Negaunee,  Ml 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
294A  to  Iron  Mountain,  Michigan  in 
response  to  a  request  from  Superior 
Media  Group,  hic.  See  60  FR  12530, 
March  7, 1995.  The  coordinates  for 
Channel  294A  at  Iron  Mountain  are  45- 
4&-12  and  88-04-06.  In  response  to  a 
counterproposal  filed  by  Negaunee 
Miners  Racho,  we  shall  allot  Channel 
258A  to  Negaunee,  Michigan.  The 
coordinates  for  Channel  258A  at 


Negaimee  are  46-30-18  and  87-36-24. 
Canadian  conourence  has  been 
received  for  the  allotment  of  Channel 
294A  at  Iron  Mountain  and  Channel 
258A  at  Negaunee.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective  September  14, 1995. 
The  window  period  for  fiUng 
appHcations  will  open  on  September  14, 
1995,  and  close  on  October  16, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Cilommission's  Report 
and  Order,  MM  Docket  No.  95-29, 
adopted  July  24, 1995,  and  released  July 
31, 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  Suite  140.  Washington,  DC 
20037,  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303, 48  Stat,  as  amended, 
1082;  47  U.S.C.  154.  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Michigan,  is  amended 
by  adding  Channel  294A  at  Iron 
Mountain  and  by  adding  Negaunee, 
Channel  258A. 

Federal  Communications  Commission. 
Andrew  J.  Rhodes, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  95-19098  Filed  8-2-95;  8:45  am] 
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47  CFR  Part  73 

[MM  Dockat  No.  87-417,  RM-6108] 

Television  Broadcasting  Services; 
Lima,  OH;  Muncie,  IN;  Roclcford,  IL; 
and  Grand  Rapids,  Mi 

AGENCY:  Federal  Communications 

Conunission. 

ACTION:  Final  rule. 

SUMMARY:  The  Chief,  PoUcy  and  Rules 
Division  dismissed  as  moot  the 
application  for  review  filed  by  Lima 
(jommunications  Corporation  in 
response  to  the  withdrawal  by  the 
original  proponent  of  the  allotment  of 
its  commitment  to  file  an  application  for 
authority  to  construct  a  television 
station  to  operate  on  Channel  17  at 
Lima,  Ohio.  The  Chief.  Poficy  and  Rules 
Division,  had  affirmed,  by 
Memorandum  Opinion  and  Order,  7 
FCC  Red  5933  (1992),  the  i?eport  and 
Order  in  this  proceeding,  52  FR  29.896, 
published  August  9,  1988..  Accordingly, 
the  Commission  rescinds  the  allotments 
ordered  in  the  communities  of  Lima, 
Ohio  of  Channel  17;  Muncie,  Indiana  of 
Channel  "61;  Rockford,  Illinois  of 
Chaimel  17+;  and  Grand  Rapids, 
Michigan  of  Channel  17-.  The 
Commission  further  orders  the 
restoration  of  Channel  "17+  in  Muncie, 
Indiana;  Channel  17-  in  Rockford, 
Illinois;  and  Channel  17  in  Grand 
Rapids,  Michigan.  With  this  action,  the 
proceeding  is  terminated. 

EFFECTIVE  DATE:  August  3,  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 
Bertron  Withers,  Jr.,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  87-417,  adopted  July  21, 
1995  and  released  July  31, 1995.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington. 
DC  20554.  The  complete  text  of  this 
decision  may  also  be  purchased  fit)m 
the  Commission's  copy  contractor. 
International  Transcription  Services, 
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2100  M  Street,  NW..  Suite  140. 
Washington.  DC  20037,  (202)  857-3800. 

Federal  Cbmniunications  Commission. 

Doo^W.WaUnk. 

Chief.  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

(FR  Doc.  95-19099  Filed  8-2-95;  8:45  am] 

muata  ooot  mt-tur 

47CFRPart90 

[DA  95-1689] 

Inter-Catsgory  Sharing  of  Private 
Mobile  Radk>  Services  in  the  806-821/ 
851-866  IMHz  Bands 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice;  petitions  for 
reconsideration  and  clarification. 

SUKMARV:  The  Wireless 
Telecommunications  Bureau  has  denied 
reconsideration  and/or  clarification  of 
the  Bureau's  Order  imposing  a  fi«eze  on 
the  acceptance  of  new  applications  for 
inter-category  sharing  of  frequencies 
allocated  to  the  Pubhc  Safety, 
Industrial/  Land  Transportation  and 
Business  Radio  Services.  This  action 
was  taken  because  of  the  need  to  ensure 
the  continued  availability  of  these 
frequencies  to  Ucense  applicants  eligible 
in  these  service  categories  until  the 
Commission  resolves  the  significant 
spectrum  allocation  issues  raised  in  PR 
Docket  No.  93-144  and  by  the  Public 
Safety  community,  this  action  will 
maintain  the  integrity  of  the 
Commission's  licensing  process. 

EFFECTIVE  DATE:  August  3,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Freda  Lippert  Thyden,  Wireless 
Telecommimications  Bureau,  (202)  418- 
0627. 

SUPPt-EMENTARY  INFORMATION:  This  is  a 
simimary  of  the  Wireless 
Telecommunications  Bureau's 
Memorandum  Opinion  and  Order,  DA- 
1669,  adopted  July  26, 1995,  and 
released  July  28, 1995.  The  full  text  of 
this  Memorandum  Opinion  and  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Private  Wireless  Division,  Wireless 
Telecommunications  Bureau,  2025  M 
Street.  Room  8010,  Washington,  D.C. 
The  complete  text  may  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
hic,  2100  M  Street,  Suite  140, 
Washington,  D.C.  20037,  telephone 
(202)  857-3800.  This  will  impose  no 
paperwork  burden  on  the  public. 


Summary  of  Memorandum  Opinion 
and  Order 

1.  The  Wireless  Telecommunications 
Bureau  (Bureau)  denied  requests  for 
reconsideration  and  clarification  of  the 
Bureau's  Order  (60  FR  20247  (1995)) 
imposing  a  fireeze  on  inter-category 
sharing  of  frequencies  in  the  806-821/ 
851-866  MHz  band  allocated  to  the 
Pubhc  Safety,  Industrial/Land 
Transportation  (I/LT),  and  Business 
Radio  (Business)  Services.  Petitions  for 
Reconsideration  were  filed  by  UTC,  the 
Telecommunications  Association  (UTC) 
and,  in  a  joint  pleading,  by  Central  and 
South  West  Corporation,  Indianapolis 
Power  and  Light  Company  and  Union 
Electric  Company  (OU).  Additionally,  a 
Request  for  Clarification  of  the  Bureau's 
Order  was  filed  by  the  Industrial 
Teleconununications  Application  (ITA). 
Oppositions  to  the  reconsideration  and 
clarification  requests  were  filed  by  the 
Association  of  PubUc-Safety 
Communications  Officials-International, 
Inc.  (APCO)  and  Replies  were  filed  by 
both  ITA  and  dU. 

2.  Because  of  pressure  placed  on  the 
800  MHz  Business  and  I/LT  categories 
by  SpeciaUzed  Mobile  Radio  (SMR) 
applicants  seeking  to  use  these  channels 
on  an  inter-category  sharing  basis  there 
has  been  a  significant  increase  in  the 
nimiber  of  Business  and  I/LT  license 
apphcants  filing  applications  (on  an 
inter-category  basis)  for  800  MHz  Public 
Safety  channels.  In  response  to  these 
developments,  the  Commission  has 
initiated  a  rule  making  proceeding  (PR 
Docket  93-144,  59  FR  60111  (November  * 
22, 1994))  to  determine,  among  other 
things,  the  appropriate  allocation  of  this 
segment  of  the  spectrum.  To  avoid 
compromising  the  resolution  of  this 
issue,  as  well  as  the  spectrum  concerns 
of  the  Public  Safety  community,  the 
Bureau  imposed  a  temporary  freeze  on 
the  acceptance  of  appHcations  for  inter- 
category  sharing  of  channels  allocated  to 
the  Public  Safety,  I/LT  and  Business 
Services. 

3.  In  response  to  UTC's  contention 
that  the  freeze  constituted  substantive 
action,  the  Bureau  indicated  that  freezes 
have  long  been  considered  by  the 
Commission  as  procedural  in  nature 
and.  therefore,  this  action  did  not 
require  compliance  with  the  notice  and 
comment  provisions  of  the 
Administrative  Procedure  Act.  Further, 
the  Bureau  stated  that  providing  the 
public  with  notice  of  the  action  to  be 
taken  and  an  opportunity  to  comment 
would  undercut  the  effectiveness  of  the 
freeze  and.  thus,  not  be  in  the  public 
interest. 

4.  The  Bureau  concluded  that  neither 
UTC's  nor  ITA's  suggested 


modifications  to  the  freeze  Order  were 
adequate  to  preserve  the  status  quo  until 
resolution  of  the  spectrum  allocation 
issues  raised  in  PR  Docket  No.  93-144 
and  by  the  Public  Safety  conmnmity. 
Limiting  the  freeze  to  SMR  use  of  the 
relevant  channels,  as  suggested  by  UTC, 
would  be  an  incomplete  remedy 
because  of  previous  encroachment  by 
SMRs  in  the  I/LT  pool.  Also,  ITA's 
proposal  to  limit  inter-category  use  to 
internal  conununications  is  inadequate 
to  maintain  the  status  quo. 

5.  Contrary  to  CIU's  assertions,  the 
record  supports  the  conclusion  that  the 
communications  needs  of  the  Public 
Safety  community  are  currently  at  risk 
of  not  being  met.  Further,  current 
problems  cannot  be  addressed — as 
suggested  by  CIU— merely  by 
identifying  their  cause.  In  any  case,  the 
fireeze  is  not  a  final  resolution  of  the 
matter,  by  merely  a  temporary  action  to 
prevent  compromising  the 
Commission's  resolution  of  significant 
spectrum  allocation  issues. 

6.  For  the  foregoing  reasons,  the 
Bureau  affirms  the  Order  suspending 
the  acceptance  of  applications  for  inter- 
category  sharing  to  the  800  MHz  Private 
Mobile  Radio  Service  Frequencies 
allocated  to  the  Public  Safety, 
Industrial/land  Transportation  and 
Business  Radio  Services. 

List  of  Subjects  in  47  CFR  Part  90 

Administrative  practice  and 
procedure. 

Federal  Communications  Commission. 
Reginal  M.  Keeney, 

Chief,  WiKless  Telecommunications  Bureau. 
[FR  Doc.  95-19138  Filed  8-2-95;  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  519  and  552 
[APD  2800.12A,  CHGE  63] 
RIN3090-AF77 

General  Services  Administration 
Acquisition  Regulation;  Small 
Business 

AGENCY:  Office  of  Acquisition  Policy. 

GSA. 

ACTION:  Final  rule. 

SUMMARY:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  is  amended  to  remove  a 
provision  regarding  small  business 
concern  representation  which  is  a 
deviation  to  the  Federal  Acquisition 
Regulation  (FAR).  The  deviation  is  not 
needed  since  Federal  Acquisition 


Qrcular  (FAC)  90-23  amended  the  FAR 
48  CFR  52.219-1.  Miscellaneous 
revisions  are  made  in  regulations  on 
small  business  and  small  disadvantaged 
business  concerns  to  reflect  current  GSA 
orgemizational  changes. 
EFFECTIVE  DATE:  August  4, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Linfield,  Office  of  GSA  Acquisition 
Policy,  (202)  501-1224. 

SUPPLEMENTARY  INFORMATION 

A.  Public  Comments 

This  rule  was  not  published  in  the 
Federal  Register  for  public  comment 
because  it  merely  revises  the  GSAR  to 
conform  to  the  FAR  as  amended  by  FAR 
90-23,  which  had  already  undergone 
the  public  comment  process. 

B.  Executive  Order  12866 

This  rule  was  not  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  because  the  rule  is  not 
a  significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  therefore  was 
not  required  to  be  submitted. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  does 
not  apply  because  this  rule  is  not  a 
significant  revision  as  defined  in  FAR 
1.505-1. 

D.  Paperwork  Reduction  Act 

Tliis  rule  does  not  impose  any 
information  collection  or  recordkeeping 
requirements  that  require  the  approval 
of  0MB  under  44  U.S.C.  3501  et  seq. 
Therefore,  the  requirements  of  the 
Paperwork  Reduction  Act  do  not  apply. 

List  of  Subjects  in  48  CFR  Farts  519  and 
552 

Accordingly.  48  CFR  Parts  519  and 
552  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  519  and  552  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c). 

PART  519— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

2.  Section  519.001  is  revised  to  read    - 
as  follows: 

fS19.001    Definitions. 

Agency  small  business  technical 
advisors  (SBTAs)  as  used  in  this  part, 
means  the  directors  of  the  Business 
Service  Centers  (or  designees)  in  the 
regions  and  the  individuals  in  FSS.  ITS 
and  PBS  who  have  been  designated  to 
serve  as  SBTAs  in  the  Central  Office.  In 
addition  to  the  duties  outlined  at  FAR 
19.201(c).  the  agency  small  business 


technical  advisors  perform  the  functions 
of  the  small  and  disadvantaged  business 
utilization  speciahst/representative 
described  in  FAR  19.506  (a)  and  (b)  and 
19.705-4(d)(5). 

3.  Section  519.201  is  revised  to  read 
as  follows: 

§519.201    General  policy. 

The  Associate  Administrator  for 
Enterprise  Development  (E)  may  make 
recommendations  to  the  contracting 
officer  as  to  whether  a  particular 
acquisition  should  be  awarded  under 
FAR  19.5  as  a  set-aside  (including  those 
involving  labor  surplus  areas)  or  under 
FAR  19.8  as  a  section  8(a)  award 
directly  or  through  the  SBTA. 

4.  Section  519.202-2(c)  is  revised  to 
read  as  follows: 

§  51 9.202-2    Locating  small  business 
sources. 

«        •        *        *        * 

(c)  BSC's  will  keep  each  other  and  the 
Office  of  Enterprise  Development  (E) 
informed  on  items  of  mutual  interest 
regarding  the  small  business  programs. 

§519.304    [Removed] 

5.  Section  519.304  is  removed. 

§552.219    [Removed] 

6.  Section  552.219-1  is  removed. 
Dated:  June  22. 1995. 

Ida  M.  Ustad, 

Associate  Administrator,  Office  of 

Acquisition  Policy. 

(FR  Doc.  95-19044  Filed  8-2-95;  8:45  am] 
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DEPARTMENT  OF  STATE 

Office  Of  ttie  Procurement  Executhre 

48  CFR  Parts  601,  602,  605,  606,  609, 
610,  613,  616, 619,  625,  636, 637,  and 
653 

[Public  Notice  2231] 

Department  of  State  Acquisition 
Regulation  (DOSAR);  Simplified 
Acquisition  Threshold 

AGENCY:  Office  of  the  Proau«ment 
Executive,  Department  of  State. 
action:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Department  of  State  Acquisition 
Regulation  (DOSAR)  to  reflect  changes 
with  respect  to  the  change  in  the 
simplified  acquisition  threshold  as 
outlined  in  the  FAC  90-29.  The  rule 
also  makes  changes  in  Commerce 
Business  Daily  synopsis  requirements 
for  overseas  contracting  activities. 
Finally,  the  rule  makes  several  technical 
corrections. 


effective  date:  July  3, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gladys  Gines,  Senior  Procurement 
Analyst,  Department  of  State,  Office  of 
the  Procurement  Executive,  2201  C 
Street  NW,  Suite  603.  State  Annex 
Number  6,  Washington,  DC  20522-0602, 
telephone  (703)  516-1691.  Hiis  is  not  a 
toll-free  nimiber. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  July  3, 1995,  FAC  90-29  became 
effective.  The  changes  contained  therein 
dealt  with  implementation  of  the 
Federal  Acquisition  Computer  Network 
(FACNET)  and  simplified  acquisition 
requirements  of  the  Federal  Acquisition 
StteamHning  Act  of  1994,  Pub.  L.  103- 
55.  The  changes  pubUshed  today  focus 
only  on  the  simphfied  acquisition 
threshold  revisions  of  FAC  90-29.  They 
are  editorial  in  nature. 

hi  addition,  EXDSAR  605.202-70  is 
being  revised  to  reflect  a  recently 
authorized  deviation  fit)m  FAR 
requirements  for  certain  Commerce 
Business  Daily  (CBD)  synopses  for  the 
Department's  foreign  acquisitions 
awarded  by  overseas  contracting 
activities,  other  than  local  guard  service 
contracts. 

The  Department  has  determined  that 
this  document  need  not  be  published  as 
a  proposed  rule.  The  rule  generally 
makes  only  editorial  and  technical 
revisions  to  the  current  DOSAR  The 
deviation  from  CBD  notice  requirements 
for  overseas  contracting  activities  was 
approved  by  the  Office  of  Federal 
Procurement  Policy  and  the  Small 
Business  Administration,  as  required  by 
FAR  5.202(b). 

n.  Impact 

The  Department  of  State  certifies  that 
this  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  FlexibiUty  Act  (5  U.S.C.  601 
et  seq.). 

m.  Paperwork  Reduction  Act 

There  are  no  additional  information 
collection  requirements  associated  with 
this  rule.  All  information  collection 
requireiQents  associated  with 
acquisition  were  approved  under  the 
Paperwork  Reduction  Act  of  1980  by 
OMB  and  were  assigned  control  number 
1405-0050. 

List  of  Subjects  in  48  CFR  Parts  601, 
602,  605,  606,  609. 610,  613,  616,  619, 
625,  636.  637,  and  653 

Government  procurement, 
Department  of  State  Acquisition 
Regulation  (DOSAR). 


JMI 
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Accordingly,  title  48,  chapter  6  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  601, 602.  605.  606,  609,  610.  613, 
616,  619,  625,  636.  637,  and  653 
continues  to  reads  as  follows: 

Authority:  40  U.S.C.  486(c);  22  U.S.C. 
2658. 

SUBCHAPTER  A— GENERAL 

PART  601— DEPARTMENT  OF  STATE 
ACQUISITION  REGULATION 

Subpart  601.6— Career  Management, 
Contracting  Authority,  and 
Responsibilities 

2.  The  title  of  Subpart  601.6  is  revised 
to  read  as  set  forth  above. 

601.603-70    [Amended] 

3.  Section  601.603-70  is  amended  in 
paragraph  (b)(5)  by  removing  the  phrase 
"Bureau  of  Refugee  Programs"  and 
inserting  "Bureau  of  Population. 
Refugees,  and  Migration"  in  its  place. 

4.  Section  601.603-70  is  amended  in 
paragraph  (b)(6)  by  removing  the  phrase 
"Bureau  of  International  Narcotics 
Matters"  and  inserting  "Bureau  of 
International  Narcotics  and  Law 
Enforcement  Affairs"  in  its  place. 

PART  602— DEFINITIONS  OF  WORDS 
AND  TERMS 

Subpart  602.1— Definitions 

602.101-70    [Amended] 

5.  In  section  602.101-70,  the 
definition  of  "Despatch  Agency"  is 
amended  in  the  last  sentence  by 
removing  the  words  "San  Francisco, 
Cahfomia;". 

SUBCHAPTER  B— COMPETITION  AND 
ACQUISITION  PLANNING 

PART  605— PUBLICIZING  CONTRACT 
ACTIONS 

Subpart  605.2— Synopsis  of  Proposed 
Contract  Actions 

6.  Section  605.202-70  is  revised  to 
read  as  follows: 

605.202    Exceptions. 

605.202-70    Foreign  acquisitions. 

(a)  Policy.  In  accordance  with  a 
Determination  and  Findings  issued  by 
the  Assistant  Secretary  of  State  for 
Administration,  the  requirement  for 
advance  CBD  notices  for  the 
Department's  foreign  acquisitions 
awarded  by  overseas  contracting 
activities  is  waived.  CBD  notices  may  be 
pubUshed  for  any  acquisition  where  the 
contracting  officer  decides  that 


publication  would  be  in  the 
Department's  best  interests.  This  waiver 
shall  remain  in  effect  until  Jime  15, 
1998. 

(b)  Procedures.  Contracting  officers  at 
overseas  contracting  activities  are  not 
required  to  prepare  an  individual 
determination  and  findings  to  document 
their  decision  to  waive  the  CBD  notice 
requirements. 

(c)  Competition  requirements. 
Nothing  in  this  section  waives  the 
requirement  to  obtain  competition  as 
required  by  FAR  part  6  and  DOSAR  (48 
CFR)  part  606.  Competition,  including 
the  use  of  written  solicitation,  shall  be 
obtained  in  all  cases  to  the  extent 
feasible.  If  there  are  known  U.S.  firms  or 
firms  with  U.S.  affiliations  in  local 
residence  capable  of  supplying  the 
required  supplies  or  services,  the 
contracting  activity  shall  ensure  that 
those  firms  are  included  in  the  source 
list  for  the  acquisition. 

(d)  Policy  exclusion.  CBD  waiver 
authority  does  not  apply  to  local  guard 
service  contracts  that  exceed  $250,000. 
Local  guard  service  contracts  that 
exceed  $250,000  shall  be  synopsized  in 
the  CBD.  Option  year  prices  shall  be 
included  when  computing  the 
applicability  of  this  threshold. 

PART  606— COMPETITION 
REQUIREMENTS 

Subpart  606.5— Competition 
Advocates 

7.  Section  606.570  is  revised  to  read 
as  follows: 

606.570    Solicitation  provisions. 

The  contracting  officer  shall  insert  the 
provision  at  652.206-70,  Competition 
Advocacy/Ombudsman,  in  all 
solicitations  over  the  threshold  for  using 
simplified  acquisition  procedures. 

PART  609— CONTRACTOR 
QUALIFICATIONS 

Subpart  609.4 — Debarment. 
Suspension,  and  Ineligibility 

8.  Section  609.405  is  amended  in 
paragraph  (d)(4)(i)  by  revising  the  first 
sentence  to  read  as  follows: 

609.405    Effect  of  listing. 

*         •         «         *         * 

(d)*  *  • 

(4)(i)  For  proctu«ment  actions  (both 
domestic  and  overseas)  that  do  not 
exceed  the  threshold  for  using 
simplified  acquisition  procedures, 
contracting  officers  need  not  consult  the 
"List  of  Parties  Excluded  from 
Prociu^ment  Programs"  prior  to  award. 


PART  610— SPECIFICATIONS, 
STANDARDS.  AND  OTHER  PURCHASE 
DESCRIPTIONS 

610.002-70    [Amended] 

9.  Section  610.002-70  is  amended  m 
paragraph  (d)(5)(i)  by  removing  the 
amount  of  "$25,000"  and  inserting 
"$50,000"  in  its  place. 

SUBCHAPTER  C— CONTRACTING 
METHODS  AND  CONTRACT  TYPES 

PART  61^-SIMPLIFIED  ACQUISITION 
PROCEDURES 

613    Heading  [Amended] 

10.  The  title  of  Part  613  is  revised  to 
read  as  set  forth  above. 

Subpart  613.1— General 
613.103-70    [Amended] 

11.  Section  613.103-70  is  amended  by 
removing  the  words  "small  pvirchases" 
and  inserting  "purchase  orders"  in  their 
place. 

Subpart  613.4 — Imprest  Fund 
613.404    [Amended] 

12.  Section  613.404  is  redesignated  as 
613.403.  Newly  designated  613.403  is 
amended  by  removing  "FAR  13.404(a)" 
and  inserting  "FAR  13.403(a)"  in  its 
place. 

Subpart  613.5— Purchase  Orders 

13.  Section  613.505-1  is  revised  to 
read  as  follows: 

613.505    Purchase  order  and  related  forms. 

613.505-1    Optional  Form  (OF)  347,  Order 
for  Supplies  or  Services,  and  Optional  Form 
348,  Ordef  for  Supplies  or  Services 
Schedule— Continuation. 

(a)  The  OF-347  and  OF-348  shall  be 
mandatory  for  use  by  domestic 
contracting  activities  for  issuing 
purchase  orders  and  delivery  orders, 
unless  ordering  against  another  Federal 
agency  contract  which  stipulates  a 
different  form  (e.g..  DD-1155,  Order  for 
Supplies  or  Services);  or,  unless  the 
Prociffement  Executive  has  approved 
another  form.  The  OF-347  may  also  be 
used  as  a  voucher. 

(b)  In  Heu  of  the  OF-347  and  OF-348. 
DOS  overseas  contracting  activities  may 
use  the  Optional  Form  (OF)  206. 
Purchase  Order.  Receiving  Report  and 
Voucher,  and  Optional  Form  206A. 
Continuation  Sheet  (illustrated  at 
653.303-206  and  653.303-206A, 
respectively).  When  using  the  OF-206, 
contracting  activities  may  use  Optional 
Form  (OF)  127,  Receiving  and 
Inspection  Report  (illustrated  at 
653.303-127),  for  that  purpose. 
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613.505-2    [Removed] 

14.  Section  613.505-2  is  removed. 

15.  Section  613.507,  consisting  of 
section  613.507-70,  is  revised  to  read  as 
follows: 

613.507    Provisions  and  clauses. 

613.507-70    DOSAR  clauses. 

In  addition  to  the  FAR  provisions  and 
clauses  required  for  or  appUcable  to  the 
particular  acquisition,  each  DOS 
purchase  order  shall  incorporate  all 
DOSAR  clauses  required  for  or 
applicable  to  the  acquisition.  All  such 
clauses  shall  be  listed  on  a  separate 
document  and  attached  to  each  copy  of 
the  purchase  order.  The  document  shall 
be  identified  by  the  purchase  order 
number  and  the  name  and  address  of 
the  contracting  activity.  The  DOSAR 
clauses  may  be  incorporated  without 
setting  out  full  text. 

Subpart  613.6-70 — Governmentwide 
Commercial  Purchase  Card  Program 

16.  Section  613.601-70  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

613.601-70    Policy. 

(a)*   *   * 

(b)  Policy.  It  is  the  Department's 
poUcy  that: 

(1)  The  purchase  card  shall  be  used  in 
preference  to  other  methods  of 
procurement  (particularly  BPAs)  for 
individual  purchases  up  to  $2,500; 

(2)  The  purchase  card  shall  be  issued 
primarily  to  personnel  outside  of  the 
procurement  office  to  purchase  products 
and  services  up  to  $2,500  quickly  with 

a  minimum  of  paperwork  and  without 
having  to  send  an  individual  requisition 
to  a  procurement  office;  and, 

1(3)  The  purchase  card  may  be  used  in 
procurement  offices  for  purchases  up  to 
$25,000. 


SUBCHAPTER  D-SOCIOECONOMiC 
PROGRAMS 

PART  619— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

Subpart  619.1 — General 

619.20    [Amended] 

18.  Section  619.201  is  amended  in 
paragraph  (d)(5)  by  removing  the  word 
"limitation"  and  inserting  the  word 
"threshold"  in  its  place  in  the  second 
sentence. 

Subpart  619.5— Set  Asides  for  Small 
Business 

610.501    [Amended] 

19.  Section  619.501  is  amended  in 
paragraph  (c)  by  removing  the  words 
"Small  Purchase  Limitation"  and 
inserting  "Simplified  Acquisition 
Threshold"  in  their  place. 

PART  625— FOREIGN  ACQUISITION 

Subpart  625.7— Restrictions  on  Certain 
Foreign  Purchases 

20.  and  21.  Section  625.703  is  revised 
to  read  as  follows: 

625.703    Exceptions. 

The  authority  to  approve  exceptions 
for  other  contracts  in  excess  of  the 
simplified  acquisition  threshold  is 
delegated,  without  power  of 
redelegation.  to  the  head  of  the 
contracting  activity. 

SUBCHAPTER  F— SPECIAL  CATEGORIES 
OF  CONTRACTING 

PART  636— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

Subpart  636.6 — Architect-Engineer 
Services 

636.602-6    [Amended] 

22.  Section  636.602-5  is  amended  by 
removing  the  word  "limitation"  and 
inserting  the  word  "threshold"  in  its 
place  in  the  heading  and  the  text  of  the 
section. 


PART  616-TYPES  OF  CONTRACTS  p^RT  637-SERVICE  CONTRACTING 

Subpart  637.1— Service  Contracts- 
General 


17.  Section  616.000  is  added  to  read 
as  follows: 


616.000    Scope  of  part 

The  contracting  officer  may  use  any  of 
the  contract  types  described  in  FAR  part 
16  for  acquisitions  made  under 
simplified  acquisition  procedures.  The 
contracting  officer  shall  document  his/ 
her  decision  to  use  a  contract  type  in 
accordance  with  the  requirements  of 
FAR  part  16. 


637.104-70    [Amended] 

23.  Section  637.104-70  is  amended  in 
paragraph  (b)  by  removing  the  words 
"Bureau  for  Refugee  Programs"  and 
inserting  "Bureau  of  Population. 
Refugees,  and  Migration"  in  their  place. 

24.  Section  637.104-70  is  amended  in 
paragraph  (c)  by  removing  the  words 
"Bureau  for  International  Narcotics 
Matters"  and  inserting  "Bureau  for 


International  Narcotics  and  Law 
Enforcement  Affairs"  in  their  place. 

SUBCHAPTER  H— CLAUSES  AND  FORMS 
PART  653— FORMS 

Subpart  653.2— Prescription  of  Forms 

25.  Section  653.213  is  amended  by 
revising  the  heading  to  read  as  follows: 

653.213    Simplified  acquisition  procedures 
(SF'S  18,  30, 44, 11 65,  OF's  347,  348). 

26.  Section  653.213-70  is  amended  by 
revising  the  heading  to  read  as  follows, 
and  by  adding  the  following  sentence  to 
the  end  of  paragraph  (b): 

653.213-70    DOS  Forms  (OF-206,  OF- 
206A,  OF-127,  DST-1918,  DST-1919,  DST- 
1920). 

(a)*  *  • 

(b)  *  *  *  The  OF-127  may  be  used  as 
a  receiving  report  in  conjunction  with 
other  conti-act  forms  (e.g..  SF-26.  SF-33) 
by  both  domestic  and  overseas 
contracting  activities. 
***** 

27.  Section  653.219-70  is  amended  by 
revising  the  heading  to  read  as  follows: 

653.219-70    DOS  form  DS-1 910,  Small 
Business/Labor  Surplus  Area  Review- 
Actions  AtMve  the  Simplified  Acquisition 
Threshold. 

Dated:  )uly  17, 1995. 
Lloyd  W.  Pratsch, 

Procurement  Executive. 

(PR  Doc.  95-18900  Filed  8-2-95;  8:45  am)     - 

BILUNQ  CODE  4710-24-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  301 

[Docicet  No.  950106003-6070-02;  LD. 
072895A] 

Pacific  Halibut  Fisheries;  Area  2A  Non- 
Treaty  Commercial  Fishery  Reopening; 
Oregon  Sport  Fishery  Reopening 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Inseason  actions. 

SUMMARY:  The  Assistant  Administrator 
for  Fisheries,  NOAA.  on  behalf  of  the 
International  Pacific  Halibut 
Commission  (IPHC),  publishes  inseason 
actions  pursuant  to  IPHC  regulations 
approved  by  the  U.S.  Government  to 
govern  the  Pacific  halibut  fishery.  These 
actions  are  intended  to  enhance  the 
conservation  of  the  Pacific  halibut  stock 
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in  order  to  help  sustain  it  at  an  adequate 
level  in  the  northern  Pacific  Ocean  and 
Bering  Sea. 

EFFECnvi  DATE:  Area  2A:  8:00  a.m. 
through  6:00  p.m.,  local  time,  August  1, 
1995;  Oregon  sport  fishery:  8:00  a.m. 
through  6:00  p.m.,  local  time,  August  3, 
1995  and  Augiist  4, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Pennoyer,  907-586-7221; 
WilUam  W.  Stelle,  Jr.,  206-526-6140;  or 
Donald  McCaughran,  206-634-1838. 

SUPPLEMENTARY  INFORMATION:  The  IPHC, 
under  the  Convention  between  the 
United  States  of  America  and  Canada 
for  the  Preservation  of  the  Halibut 
Fishery  of  the  Northern  Pacific  Ocean 
and  Bering  Sea  (signed  at  Ottawa, 
Ontario,  on  March  2, 1953),  as  amended 
by  a  Protocol  Amending  the  Convention 
(signed  at  Washington,  DC,  on  March 
29, 1979),  has  issued  these  inseason 
actions  pursuant  to  IPHC  regulations 
governing  the  Pacific  halibut  fishery. 
The  regulations  have  been  approved  by 
NMFS  (60  FR  14651.  March  20, 1995). 
On  behalf  of  the  IPHC,  these  inseason 
actions  are  published  in  the  Federal 
Register  to  provide  additional  notice  of 
their  effectiveness,  and  to  inform 
persons  subject  to  the  inseason  actions 
of  the  restrictions  and  requirements 
established  therein. 


Inseason  Actions 

1995  Halibut  Landing  Report  Number 
11 

Area  2A  Non-treaty  Commercial  Fishery 
to  Reopen 

The  July  18  fishing  period  in  Area  2A 
resulted  in  a  catch  of  35.000  lb  (15.87 
metric  tons  (mt)),  leaving  approximately 
50,000  lb  (22.67  mt)  yet  to  be  caught 
from  the  catch  limit. 

Area  2A  will  reopen  on  August  1  for 
10  hours  bom  8:00  a.m.  to  6:00  p.m. 
local  time.  The  fishery  is  restricted  to 
waters  that  are  south  of  Point  Chehalis, 
WA  (46»53'18"  N.  lat.)  under 
regulations  promulgated  by  NMFS. 
Fishing  period  limits  as  indicated  in  the 
following  table  will  be  in  effect  for  this 
opening. 


Vessel  dass 

Fistwng  period  limit 
(lb) 

Letter 

Lengtti 

Dressed, 

Dressed, 

head-on 

head^ff' 

0-25  .... 

A 

225 

200 

26-30  .. 

B 

240 

210 

31-35  .. 

C 

380 

335 

36-40  .. 

D 

1.050 

925 

41-45  .. 

E 

1.130 

995 

46-50  .. 

F 

1.350 

1.190 

51-55  .. 

G 

1.510 

1.330 

56+ 

H 

2,275 

2.000 

^  Weights  are  after  2  percent  has  t>een  de- 
ducted for  ice  and  stime  if  fish  are  not  washed 
prior  to  weighing. 

The  appropriate  vessel  length  class 
and  letter  is  printed  on  each  halibut 
license. 


The  fishing  period  Umit  is  shown  in 
terms  of  dressed,  head-off  weight  as 
well  as  dressed,  head-on  weight, 
although  fishermen  are  reminded  that 
regulations  require  that  all  halibut  from 
Area  2A  be  landed  with  the  head  on. 

The  fishing  period  limit  apphes  to  the 
vessel,  not  the  individual  fisherman, 
and  any  landings  over  the  vessel  limit 
will  be  subject  to  forfeiture  and  fine. 

Oregon  Sport  Fishery  Reopens  for  Two 
Days 

The  Oregon  sport  fishery  from  Cape 
Falcon  to  the  California  border  will 
open  for  2  days,  Thursday,  August  3  and 
Friday.  August  4. 1995.  rather  than  for 
3  days  as  indicated  in  the  halibut 
regulations.  Approximately  15.500  lb 
(7.03  mt)  remain  for  harvest,  not  enough 
to  assure  that  harvest  from  3  days  of 
fishing  will  remain  under  the  catch 
limit.  The  daily  bag  limit  vdll  be  two 
fish  per  person,  one  with  a  32-inch 
(12.59  centimeters  (cm))  minimum  size 
limit,  and  one  with  a  50-inch  (19.68  cm) 
minimum  size  limit.  If  sufficient  catch 
limit  remains  after  August  4,  an 
additional  opening  may  be  announced 
by  the  IPHC. 

Dated:  July  28. 1995. 
Donald  J.  Leedy, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  95-19036  Filed  7-28-95;  4:41  pml 
BIUING  CODE  3610-22-W 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  pMic  of  ttie  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 
RIN  1506-AA07 

Financial  Crimes  Enforcement 
Network;  Proposed  Amendments  to 
the  Bank  Secrecy  Act  Regulations 
Regarding  TritMl  Gaming 

AGENCY:  Financial  Crimes  Enforcement 

Network,  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Financial  Crimes 
Enforcement  Network  ("FinCEN")  is 
proposing  to  amend  the  regulations 
implementing  the  statute  generally 
referred  to  as  the  Bank  Secrecy  Act  to 
Include  certain  gaming  establishments 
operated  by  or  on  behalf  of  Indian  tribes 
within  the  definition  of  financial 
institution  subject  to  those  regulations. 
The  amendments  would  extend  the 
reporting  and  recordkeeping 
requirements  and  anti-money 
laundering  safeguards  of  the  Bank 
Secrecy  Act  to  such  gaming 
establishments. 

DATES:  Written  comments  on  all  aspects 
of  the  proposed  regulation  are  welcome 
and  must  be  received  on  or  before 
November  1, 1995. 

ADDRESSES:  Written  comments  should 
be  submitted  to:  Office  of  Regulatory 
Policy  and  Enforcement,  Financial 
Crimes  Enforcement  Network, 
Department  of  the  Treasury,  2070  Chain 
Bridge  Road,  Vienna,  Virginia  22182, 
Attention:  NPRM— Tribal  Gaming. 
Submission  of  comments.  An  original 
and  four  copies  of  any  comment  must  be 
Submitted.  All  comments  will  be 
available  for  public  inspection  and 
copying,  and  no  material  in  any  such 
comments,  including  the  name  of  any 
person  submitting  comments,  will  be 
recognized  as  confidential.  Accordingly, 
material  not  intended  to  be  disclosed  to 
^e  pubhc  should  not  be  submitted. 
inspection  of  comments.  Comments  may 
be  inspected  at  the  Department  of 
Treasury  between  10:00  a.m.  and  4:00 
p.m.,  in  the  Treasury  Library,  which  is 
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located  in  room  5030, 1500 
Pennsylvania  Avenue  NW.,  Washington, 
D.C.  20220.  Persons  wrishing  to  inspect 
the  comments  submitted  should  request 
an  appointment  at  the  Treasury  Library 
at  (202) 622-0990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  C.  Senia,  Compliance 
Specialist,  Office  of  Regulatory  PoUcy 
and  Enforcement.  Financial  Crimes 
Enforcement  Network.  (703)  905-3931. 
or  Joseph  M.  Myers.  Attorney-Advisor, 
Office  of  Legal  Counsel,  Financial 
Crimes  Enforcement  Network.  (703) 
905-3557. 

SUPPLEMENTARY  INFORMATION: 

Introduction 

This  dociunent  proposes  (i)  to  amend 
the  definition  of  "casino"  in  31  CFR 
103.11(i)(7)(i),  (ii)  to  amend  or  add  other 
definitions  in  31  CFR  103.11,  and  (iii) 
to  make  a  conforming  change  to  the 
specification  in  31  CFR  103.36(b)(7)  of 
certain  records  required  to  be 
maintained  by  casinos.  The  proposed 
changes  reflect  the  terms  of  section  409 
of  the  Money  Laimdering  Suppression 
Act  of  1994  (the  "Money  Laimdering 
Suppression  Act").  Title  IV  of  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994, 
Pub.  L.  103-325. 

Background 

The  statute  popularly  known  as  the 
"Bank  Secrecy  Act,"  Pub.  L.  91-508,  as 
amended,  codified  at  12  U.S.C.  1829b, 
12  U.S.C.  1951-1959,  and  31  U.S.C. 
5311-5330.  authorizes  the  Secretary  of 
the  Treasury,  inter  alia,  to  issue 
regulations  requiring  financial 
institutions  to  (i)  keep  records  and  file 
reports  that  are  determined  to  have  a 
high  degree  of  usefulness  in  criminal, 
tax,  and  regulatory  matters,  (ii) 
implement  counter-money  laundering 
programs  and  compliance  procedures, 
and  (iii)  report  potentially  suspicious 
transactions  to  the  federal  government. 
Regulations  implementing  Title  n  of  the 
Bank  Secrecy  Act  (codified  at  31  U.S.C. 
5311-5330),  appear  at  31  CFR  Part  103. 
The  authority  of  the  Secretary  to 
administer  the  Bank  Secrecy  Act  has 
been  delegated  to  the  Director  of 
FinCEN. 

The  range  of  financial  institutions  to 
which  the  Bank  Secrecy  Act  applies 
includes  not  only  banks  and  other 
depository  institutions,  but  also 
securities  brokers  and  dealers,  money 


transmitters,  and  the  other  non-bank 
businesses  that  offer  customers  one  or 
more  financial  services.  Gambhng 
casinos  were  made  subject  to  the  Bank 
Secrecy  Act  as  of  May  7,  1985,  by 
regulation  issued  early  that  year,  see  50 
FR  5065  (February  6. 1985).  Treasury 
has  issued  three  sets  of  rules  relating  to 
the  appUcation  of  the  Bank  Secrecy  Act 
to  casino  gaming  establishments.  See  50 
FR  5064-5069  (February  6. 1985);  54  FR 
1165-1167  (January  12. 1989);  and  59 
FR  61660-61662  (December  1,  1994) 
(modifying  and  putting  into  final  effect 
the  rule  originally  pubUshed  at  58  FR 
13538-13550  (March  12. 1993)). 

Legalized  casino  gaming  in  the  United 
States  has^rown  greatly  since  1985.  An 
important  component  of  that  growth  has 
been  the  opening  of  casinos  and  other 
gaming  estabUshments  on  Indian  lands, 
primarily  under  the  procediu«s 
estabUshed  by  the  Indian  Gaming 
Regulatory  Act  (Pub.  L.  100-497. 
codified  at  18  U.S.C.  1166-1168,  and  25 
U.S.C.  2701-2721).  State  gaming 
regulators  and  staff  members  of  the 
National  Indian  Gaming  Commission 
(the  "NIGC"),  estabUshed  pursuant  to 
the  Indian  Gaming  Regulatory  Act,  have 
indicated  that  there  were  approximately 
120  tribal  casinos,  of  various  sizes  and 
types,  operating  during  1994  in  a  total 
of  16  states.  Industry  statistics  for  1993 
(the  last  year  for  which  statistics  are 
readily  available)  indicate  that  wagering 
at  tribal  casinos  exceeded  $27  biUion  in 
that  year,  a  steep  rate  of  increase  from 
prior  years'  results. 

Section  409  of  the  Money  Laundering 
Suppression  Act  codified  the 
application  of  the  Bank  Secrecy  Act  to 
gaming  activities  by  adding  casinos  and 
other  gaming  estabUshments  to  the  list 
of  financial  institutions  specified  in  the 
Bank  Secrecy  Act  itself.'  The  statutory 
specification  reads: 

(2)  financial  institution  means — 
(X)  a  casino,  gambling  casino,  or  gaming 
establishment  with  an  annual  gaming 
revenue  of  more  than  $1,000,000  which — 

(i)  is  licensed  as  a  casino,  gambling  casino, 
or  gaming  establishment  under  the  laws  of 


■  The  1985  action  initially  making  casinos  subject 
to  the  Bank  Secrecy  Act  had  been  based  on 
Treasury's  statutory  authority  to  designate  as 
financial  institutions  (i)  businesses  that  engage  in 
activities  "similar  to"  the  activities  of  the 
businesses  listed  in  the  Bank  Secrecy  Act,  as  well 
as  (ii)  other  businesses  "whose  cash  transactions 
have  a  high  degree  of  usefulness  in  criminal,  tax, 
or  regulatory  matters."  See  31  U.S.C.  5312(a)(2)(Y) 
and  (Z)  (as  renumbered  by  the  Money  Laundering 
Suppression  Act). 


JMI 
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any  State  or  any  political  subdivision  of  any 
State;  or 

(ii)  is  an  Indian  gaming  operation 
conducted  under  or  pursuant  to  the  Indian 
Gaming  Regulatory  Act  other  than  an 
operation  which  is  limited  to  class  I  gaming 

(as  defined  in  section  4(6)  of  such  Act) 

*  *  * 

31  U.S.C.  5312(a)(2)(X).  As  discussed 
more  fully  below,  this  notice  is  part  of  - 
the  broader  process  of  rethinking  the 
apphcation  of  the  Bank  Secrecy  Act  to 
casinos  that  began  with  the  issuance  of 
burden-reducing  amendments  to  the 
Bank  Secrecy  Act  regulations  governing 
casinos  in  December  1994. 

See  59  FR  61660-61662  (December  1, 
1994). 

Explanation  of  Provisions 

A.  Overview.  The  proposed 
regulations  would  amend  the  definition 
of  "casino"  to  include  explicitly  casinos 
operated  on  Indian  lands;  make  related 
changes  to  the  regulatory  defiliitions  of 
"person"  and  "United  States"  in  31  CFR 
103.1  l(n)  and  103.11(s),  respectively; 
and  add  definitions  of  the  terms  "Indian 
Gaming  Regulatory  Act",  "State",  and 
"Territories  and  Insular  Possessions",  as 
proposed  in  31  CFR  103.11  (v),  (w),  and 
(x),  respectively.  A  related  amendment 
is  proposed  to  the  record  retention 
requirements  foimd  in  31  CFR 
103.36(b)(7),  to  reflect  the  regulatory 
system  contemplated  by  the  Indian 
Gaming  Regulatory  Act. 

B.  Definition  of  Casino.  The  definition 
of  casino  is  proposed  to  be  amended  to 
include  exphcitly  casinos  operated  on 
Indian  lands.  Under  the  proposed 
amendment,  the  term  casino  would 
include,  inter  alia,  any  casino  or 
gambUng  casino  duly  Ucensed  or 
authorized  to  do  business  imder  the 
Indian  Gaming  Regulatory  Act  or  other 
federal,  state,  or  tribal  law  or 
arrangement  affecting  Indian  lands.  The 
term  would  thus  include  casinos  that 
are  doing  business  on  Indian  lands  on 

a  basis  other  than  that  specified  in  the 
Indian  Gaming  Regulatory  Act.  For 
example,  a  casino  that  operates  on 
Indian  lands  under  a  view  that 
compliance  with  the  Indian  Gaming 
Regulatory  Act  is  unnecessary  or 
inconsistent  with  inherent  tribal  rights 
would  not  for  that  reason  be  exempted 
from  the  terms  of  the  Bank  Secrecy  Act, 
to  the  extent  that  those  terms  would 
otherwise  apply  to  the  casino's 
operations.^ 


The  general  need  for  and 
appropriateness  of  treatment  of  casinos 
as  financial  institutions  for  piuposes  of 
the  Bank  Secrecy  Act  have  been 
accepted,  as  indicated  above,  since  the 
mid-1980s.  Treasiuy  made  clear  in  its 
first  formal  statements  on  this  subject 
the  need  to  prevent  casinos,  which  both 
deal  in  cash  and  cash-equivalent  chips 
and  can  offer  a  variety  of  other  financial 
services  to  customers,  from  being  used 
to  avoid  the  effect  of  the  Bank  Secrecy 
Act.  3  There  is  no  reason  to  expect  that 
the  potential  risk  of  such  activity  in 
casinos  on  Indian  lands,  if  those  casinos 
were  not  subject  to  the  Bank  Secrecy 
Act,  is  any  less  (or  any  greater)  than  for 
state-licensed  casinos.  Prior  to  the 
enactment  of  the  Money  Laxmdering 
Suppression  Act,  the  issue  whether  the 
Bank  Secrecy  Act  could  be  appUed  to 
gaming  operations  on  Indian  lands  was 
unsettled  in  light  of  the  language  of 
section  20(d)  of  the  Indian  Gaming 
Regulatory  Act.  25  U.S.C.  2719(d),  and 
the  disinclination  to  apply  general 
federal  legislation  to  the  affairs  of  Indian 
tribes  without  clear  Congressional 
authorization.  Section  409  of  the  Money 
Laundering  Suppression  Act  grants 
direct  authority  to  the  Secretary  of  the 
Treasury  to  apply  the  Bank  Secrecy  Act 
to  most  tribal  gaming  operations  and  is 
backed  by  a  strong  expression  of 
Congressional  intent,  in  the  legislative 
documents  accompanying  the  statute, 
"•  *  •  to  eliminate  confusion  about 
which  ciurency  reporting  system 
appUes  to  Indian  casinos."  See  H.R 
Rep.  No.  652, 103d  Cong.,  2d  Sess.  193 
(1994).  (The  other  currency  reporting 


'The  authority  for  the  application  of  the  Bank 
Secrecy  Act  to  casinos  that  are  neither  licensed  by 
state  or  local  authorities  nor  operated  on  Indian 
Lands  pursuant  to  the  Indian  Gaining  Regulatory 
Act  U  found  in  31  U.S.C  5312(a)(2)(Y)  and  (Z). 
cited  above,  which  as  noted  were  the  basis  for 
application  of  the  Bank  Secrecy  Act  to  casinos  prior 


to  the  enactment  of  the  Money  Laundering 
Suppression  Act. 

'The  preamble  to  the  final  rule  bringing  casinos 
within  the  Bank  Secrecy  Act  stated  that 

[ijn  recent  years  Treasury  has  found  that  an 
increasing  number  of  persons  are  using  gambling 
casinos  for  money  laundering  and  tax  evasion 
purposes.  In  a  number  of  instances,  narcotics 
traffickers  have  used  gambling  casinos  as 
substitutes  for  other  flnancial  institutions  in  order 
to  avoid  the  reporting  and  recordkeeping 
requirements  of  the  Bank  Secrecy  Act. 

Inclusion  of  casinos  in  the  definition  of  financial 
institutionlsl  in  31  CFR  Part  103  was  among  the 
specific  recommendations  in  the  October  19S4 
report  of  the  President's  Conunission  on  Organized 
Crime,  'The  Cash  Connection:  Organized  Crime, 
Financial  Institutions,  and  Money  Laundering'.  The 
problem  was  also  the  subject  of  hearings  in  1984 
before  the  House  Judiciary  Subcommittee  on  Crime 
entitled  'The  Use  of  Casinos  to  Launder  the 
Proceeds  of  Drug  Trafficking  end  Organized  Crime'. 

In  order  to  prevent  the  use  of  casinos  in  this 
fashion.  Treasury  is  amending  the  regulations  in  31 
CFR  Part  103  to  require  gambling  casinos  to  file  the 
same  types  of  reports  land  maintain  the  same  types 
of  records]  that  it  requires  from  financial 
institutions  currently  covered  by  the  Bank  Secrecy 
Act. 

50  FR  S065.  5066,  (February  6, 1985);  see  also  49 
FR  32861,  32862  (August  17. 1984)  (corresponding 
language  in  notice  of  proposed  rulemaking). 


system  is  that  created,  for  trades  or 
businesses  not  subject  to  the  Bank 
Secrecy  Act,  by  section  60501  of  the 
Internal  Revenue  Code  of  1986.) 

The  retention  in  the  proposed 
regulation  of  the  term  "casino",  rather 
than  substitution  in  31  CFR 
103.1  l(i)(7)(i)  of  the  broader  authorizing 
language  of  31  U.S.C.  5312(a)(2)(X),  is 
intentional.  The  Department  of  the 
Treasury  has  generally  sought  to  apply 
the  Bank  Secrecy  Act  to  gaming 
establishments  that  provide  their 
customers  with  a  financial  product — 
gaming — and  as  a  corollary  offer  a  broad 
array  of  financial  services,  such  as 
customer  deposit  or  credit  accoimts, 
facihties  for  transmitting  and  receiving 
funds  transfers  directly  from  other 
institutions,  and  check  cashing  and 
currency  exchange  services,  that  are 
similar  to  those  offered  by  depository 
institutions  and  other  financial  firms. 

By  way  of  contrast,  the  Indian  Gaming 
Regulatory  Act  defines  classes  of  gaming 
establishments  with  reference  to 
specific  games  that  may  be  ofi^ered  by 
those  establishments.  States  or  the  NIGC 
may  authorize  and  regulate  under  that 
Act  tribal  gaming  activities,  such  as 
bingo,  lotteries,  and  pari-mutuel  betting, 
that  are  not  generally  offered  in  casino 
settings.  These  types  of  gaming  may 
create  different  problems  for  law 
enforcement,  tax  compliance,  and 
coimter-money  laimdering  programs 
than  do  full-scale  casino  operations. 
Although  the  Money  Laimdering 
Suppression  Act  grants  the  Department 
of  the  Treasury  authority  to  extend  the 
Bank  Secrecy  Act  to  the  full  range  of 
gaming  establishments  in  the  United 
States,  FinCEN  wishes  to  concentrate  at 
this  time  on  resolving  the  issues  raised 
by  extending  the  existing  Bank  Secrecy 
Act  structure  to  true  casino-like 
estabhshments  operating  on  Indian 
lands. 

The  other  changes  in  the  definition  of 
casino  are  designed  simply  to  list 
explicitly  the  three  classes  of 
government  authorities  that  can 
authorize  or  license  casinos  subject  to 
the  Bank  Secrecy  Act.  The  changes  are 
intended  neither  to  expand  nor  contract 
the  coverage  of  the  Bank  Secrecy  Act  to 
casinos  operating  under  State  authority 
or  imder  the  authority  of  various  United 
States  territories  or  possessions. 

C.  Treatment  of  Casinos  Under  the 
Bank  Secrecy  Act.  Thus,  under  the 
proposed  regulations,  casinos  operating 
on  hidian  lands  would  become  subject 
not  simply  to  the  Bank  Secrecy  Act's 
currency  transaction  reporting  rules  but 
to  the  full  set  of  provisions  (described 
by  the  Congress  as  "a  comprehensive 
currency  reporting  and  detailed 
recordkeeping  system  with  numerous 
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anti-money  laundering  safeguards")  to 
which  other  casinos  in  the  United  States 
are  subject.  See  H.R  Rep.  No.  652, 
fupra. 

\   The  Bank  Secrecy  Act  generally 
imposes  several  sets  of  requirements  on 
basinos.  First,  each  casino  is  required  to 
file  with  the  Department  of  the  Treasury 
^  report  of  each  receipt  or  disbiusement 
of  more  than  $10,000  in  currency  in  its 
gaming  operations;  aggregation  of 
multiple  transactions  is  required  in  a 

f  umber  of  situations.  See  31  CFR 
03.22(a)(2).  In  addition,  later  this  year. 
tTreasury  will  issue  regulations  to 
require  financial  institutions,  including 
casinos,  to  file  reports  of  suspicious 
transactions.  See  31  U.S.C.  5318(g)(1). 
Each  casino  is  also  required  by  die 
Bank  Secrecy  Act  to  maintain  certain 
tecords  relating  to  the  casino's 
Operation,  including  records  identifying 
accoimt  holders  (see  31  CFR  103.36(a)), 
or  showing  transactions  for  or  through 
each  customer's  accoimt  (see,  generally, 
31  CFR  103.36(b)),  and  transactions 
involving  persons,  accoimts  or  places 
outside  the  United  States,  (see  31  CFR 
103.36(b)(5));  records  which  are 
prepared  or  used  by  a  casino  to  monitor 
a  customer's  gaming  activity  or  records 
of  purchases  of  more  than  $3,000  worth 
of  checks  or  other  monetary  instruments 
are  also  among  the  types  of  records  that 
must  be  maintained  (see  31  CFR 
103.36(b)(8)  and  (b)(9)).  Finally,  casinos 
must  institute  training  and  internal 
control  programs  to  assure  and  monitor 
comphance  with  the  Bank  Secrecy  Act 
(see  31  CFR  103.36(b)(10)  and 
103.54(a)). 

Gaming  establishments  within  the 
scope  of  the  proposed  rule  will  remain 
subject  to  the  filing  requirements  of 
section  60501  of  the  Internal  Revenue 
Code,  Avith  respect  to  their  gaming  and 
financial  services  operations,  until  this 
proposed  rule  becomes  effective.  See 
section  60501  of  the  Internal  Revenue 
Code,  26  U.S.C.  60501(a)  and  (c);  Treas. 
Reg.  1.60501-1  (d)(2).  Gaming 
establishments,  whether  non-tribal  or 
tribal,  that  are  not  included  within  the 
definition  of  casino  in  the  Bank  Secrecy 
Act  remain  fully  subject  to  the  currency 
reporting  rules  of  section  60501  of  the 
Internal  Revenue  Code;  section  60501  of 
the  Code  will  also  continue  to  apply  to 
non-gaming  and  non-financial  services 
operations,  for  example  hotel 
accommodations,  at  casinos  that  are 
subject  to  the  Bank  Secrecy  Act. 

D.  Request  for  Comments  on  Specific 
Subjects.  FinCEN  recognizes  that  the 
circumstances  of  tribal  gaming  are  not 
imiform  throughout  the  United  States, 
and  it  is  keenly  aware  of  the  need  to 
proceed  thoughtfully  in  adopting  the 
rules  of  the  Bank  Secrecy  Act  to  the 


realities  of  the  operation  of  casinos  on 
Indian  lands.  FinCEN  specifically  seeks 
comment  on  the  following  questions: 

1.  Are  there  particular  parts  of  the 
Bank  Secrecy  Act  regulations  appUcable 
to  casinos  generally  that  do  not 
accurately  reflect  the  way  tribal  casinos 
operate? 

2.  What  types  of  financial  services, 
other  than  gaming,  are  offered  by  tribal 
casinos  or  by  other  financial  businesses 
operating  at  such  casinos? 

3.  How  can  compliance  with  the  Bank 
Secrecy  Act  by  tribal  casinos  best  be 
examined  and  enforced? 

4.  How  should  comphance  by  tribal 
casinos  with  the  Bank  Secrecy  Act  be 
integrated  with  the  regulatory  regimes 
created  by  the  Indian  Gaming 
Regulatory  Act  and  the  tribal-state 
compacts  required  by  that  statute  for 
authorization  of  Class  III  gaming? 

In  seeking  guidance  on  these  and 
other  issues  raised  by  this  notice  of 
proposed  rulemaking,  FinCZEN  is 
interested  in  hearing  fitim  all  parties 
potentially  affected  by  the  proposed 
rules,  including  Indian  tribes  on  whose 
lands  gaming  is  conducted,  tribal  or 
non-tribal  enterprises  that  manage 
casinos  on  such  lands,  and  officials  of 
state  and  local  governments  within 
whose  boundaries  such  lands  are 
located.  FinCEN  will  consider  holding  a 
pubUc  hearing  on  the  proposed  rule  if 
comments  suggest  that  a  pubUc  hearing 
would  be  productive. 

Equalization  of  the  treatment  of  state- 
hcensed  and  tribal  casinos  is  necessary 
as  a  prelude  to  the  consideration  of 
broader  issues  affecting  the  apphcation 
of  the  Bank  Secrecy  Act  to  the  gaming 
industry.*  Those  issues  include  whether 
clarifications  should  be  made  in  the 
definition  of  casino  as  new  types  of 
gaming  develop  (or  whether  the  term 
"casino"  is  sufficiently  elastic  to 
encompass  such  developments,  *) 
whether  special  rules  should  be 
appUcable  to  small  casinos,  and  how 
best  to  implement  the  provisions  added 
to  tne  Bank  Secrecy  Act  generally  with 
respect  to  gaming  estabhshments  by  the 
Annunzio-WyUe  Anti-Money 
Laundering  Act  of  1992,  Title  XV  of  the 
Housing  and  Community  Development 


*  For  example,  an  establishment  thai  claimed  to 
be  a  gambling  "club"  rather  than  a  casino  because 
it  simply  offered  customers  an  opportunity  to 
gamble  with  one  another,  but  that  in  practice 
funded  certain  customers  so  that  other  customers 
were  in  effect  gambling  against  "house"  money,  and 
that  offered  its  customers  financial  services  of 
various  kinds,  is  arguably  a  casino  under  present 
law.  Thus,  for  example,  if  such  a  "club"  failed  to 
file  currency  transactions  reports  or  allowed  a 
customer  to  deposit  funds  in  a  player  bank  account 
in  the  name  of  the  customer  without  requiring  the 
customer  to  provide  identifying  information,  the 
club  would  arguably  be  operating  in  violation  of  the 
Bank  Secrecy  Act 


Act  of  1992,  Pub.  L.  102-550,  and  the 
Money  Laundering  Suppression  Act. 

E.  Other  Changes  in  "Meaning  of 
Terms".  Changes  are  also  proposed  to  be 
made  to  the  definitions  of  "person"  and 
"United  States"  in  31  CFR  103.11(n) 
and  (s),  and  definitions  of  the  terms 
"Indian  Gaming  Regulatory  Act ", 
"State",  and  "Territories  and  Insular 
Possessions"  are  proposed  to  be  added 
to  §  103.11  as  new  paragraphs  (v),  (w), 
and  (x),  respectively.  As  explained 
immediately  above,  these  definitions  are 
proposed  to  permit  efficient  apphcation 
of  31  CFR  Part  103  to  tnbal  casinos.  The 
proposed  definitions  of  terms  "State" 
and  "Territories  and  Insular 
Possessions"  will  be  repeated  in  the 
rules  published  to  implement  the 
provisions  of  section  402  of  the  Money 
Laundering  Suppression  Act  relating  to 
the  mandatory  exemption  of  certain 
transactions  with  depository  institutions 
from  the  currency  transaction  reporting 
requirements  of  31  U.S.C.  5313  and  31 
CFR  103.22.S 

F.  Additions  to  Record  Maintenance 
Requirements.  The  requirement  of  31 
CFR  103.36(b)(7)  that  casinos  retain  all 
records,  documents  or  manuals  required 
to  be  maintained  under  state  and  local 
laws  or  regulations  is  proposed  to  be 
amended  to  recognize  that  tribal  casinos 
are  required  to  retain  records  in  many 
cases  either  by  tribal  governing 
authorities  or  under  the  terms  of  tribal- 
state  compacts  authorizing  Class  m 
gaming  on  Indian  lands  under  the 
Indian  Gaming  Regulatory  Act.  The 
proposed  change  simply  conforms  the 
record  retention  requirements  to  reflect 
the  fact  that  a  casino  on  tribal  lands  will 
retain  certain  documents  because  tribal 
rules  or  tribal-state  compacts,  rather 
than  state  regulation,  require  their 
retention. 

Proposed  Effective  Date 

The  amendments  to  31  CFR  Part  103 
proposed  in  this  notice  of  proposed 
rulemaking  will  become  effective  90 
days  following  publication  in  the 
Federal  Register  of  the  final  rule  to 
which  this  notice  relates. 


'  The  numbering  scheme  used  in  this  notice  of 
proposed  rulemaking  reflects  the  July  1,  1994 
edition  of  the  Code  of  Federal  Regulations;  the 
definitions  contained  in  31  CFR  103.11  will 
automatically  be  renumbered  as  of  January  1.  1996. 
when  the  rules  relating  to  funds  transfers  and 
transmittals  of  funds  by  financial  institutions  take 
effect.  FinCEN  intends  to  issue  in  the  near  future 
a  notice  of  proposed  rulemaking  reordering  all  of 
the  provisions  of  31  CFR  103.11  as  well  as 
proposing  changes  in  certain  of  those  provision*: 
the  terms  dealt  with  in  this  notice  will  appear  in 
that  notice  of  proposed  rulemaking  without  further 
changes  relating  to  tribal  casinos. 
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Special  Analyses 

It  has  been  detennined  that  this  notice 
of  proposed  rulemaking  (i)  is  not  subject 
to  the  "budgetary  impact  statement" 
requirement  of  section  202  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4)  and  (ii)  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  It  is  not 
anticipated  that  this  proposed  rule,  if 
adopted  as  a  final  rule,  will  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more.  Nor  will  it,  if  so 
adopted,  affect  adversely  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  state,  local  or  tribal 
governments  or  communities.  The 
proposed  rule  is  neither  inconsistent 
with,  nor  does  it  interfere  with,  actions 
taken  or  planned  by  other  agencies. 
Finally,  it  raises  no  novel  legal  or  policy 
issues. 

Because  this  rule  affects  Indian 
gaming  establishments  with  gross 
annual  gaming  revenues  in  excess  of  $1 
million,  it  is  hereby  certified  that  this 
proposed  rule  is  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 

Draftiiig  Infbnnation 

Several  individuals  in  FinCEN's 
Office  of  Legal  Coimsel  and  its  Office  of 

Regulatory  Policy  and  Enforcement 
participated  in  the  development  of  these 
regulations. 

List  of  Siri>jects  in  31  CFR  Part  103 

Authority  delegations  (Government 
agencies),  Banks  and  banking,  Currency, 
ForeigH  benkiag,  Investigationa,  Law 
enforcement.  Reporting  and 
recordkeeping  requirements.  Taxes. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  31  CFR  Part  103  is 
proposed  to  be  amended  as  follows: 

PART  103— FINANCIAL 
RECOROKEEPINQ  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1.  The  authority  citation  for  Part  103 
continues  to  read  as  follows: 

Authority:  Pub.  L  No.  91-508.  Title  I,  84 
Stat.  1114  (12  U.S.C.  1829b.  1951-1959);  and 
the  Currency  and  Foreign  Transactions 
Reporting  Act,  Pub.  L.  No.  91-508,  Title  D, 
84  Stat.  1118,  as  amended  (31  U.S.C  5311- 
5330). 

2.  Section  103.11  is  amended  by 
revisinig  paragraphs  (i)(7)(i).  (n),  and  (s), 
and  adding  paragraphs  (v).  (w),  and  (x) 
to  read  as  follows: 


§  103.1 1    Meaning  of  terms. 

»        «        »        *        • 

(i)*  *  * 

(7)  (i)  Casino.  A  casino  or  gambling 
casino  that  (A)  is  duly  licensed  or 
authorized  to  do  business  as  such  in  the 
United  States,  whether  under  the  laws 
of  a  State  or  of  a  Territory  or  Insular 
Possession  of  the  United  States,  or 
under  the  Indian  Gaming  Regulatory  Act 
or  other  federal,  state,  or  tribal  law  or 
arrangement  affecting  Indian  lands 
(including,  without  limitation,  a  casino 
operating  on  the  assumption  or  under 
the  view  that  no  such  authorization  is 
required  for  casino  operation  on  Indian 
lands)  and  that  (B)  has  gross  annual 
gaming  revenue  in  excess  of  $1  million. 
The  term  includes  the  principal 
headquarters  and  every  domestic  branch 
or  place  of  business  of  the  casino. 
«        •        *        •        * 

(n)  Person.  An  individual,  a 
corporation,  a  partnership,  a  trust  or 
estate,  a  joint  stock  company,  an 
association,  a  syndicate,  joint  venture, 
or  other  unincorporated  organization  ot 
group,  an  Indian  Tribe  (as  that  term  is 
defined  in  the  Indian  Gaming 
Regulatory  Act),  and  all  entities 
cognizable  as  legal  personalities. 
***** 

(s)  United  States.  The  States  of  the 
United  States,  the  District  of  Columbia, 
the  Indian  lands  (as  that  term  is  defined 
in  the  Indian  Gaming  Regulatory  Act), 
and  the  Territories  and  Insular 
Possessions  of  the  United  States. 
***** 

(v)  Indian  Gaining  Regulatory  Act. 
The  Indian  Gaming  Regulatory'Act  of 
1988,  codified  at  25  U.S.C.  2701  et  seq. 

(w)  State.  The  States  of  the  United 
States  and,  wherever  necessary  to  carry 
out  the  provisions  of  this  Part,  the 
District  of  Columbia. 

(x)  Territories  and  Insular 
Possessions.  The  Commonwealth  of 
Puerto  Rico,  the  United  States  Virgin 
Islands,  Guam,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  American 
Samoa,  and  all  other  territories  and 
possessions  of  the  United  States  other 
than  the  Indian  lands  and  the  District  of 
Columbia. 

S  103.36    [AmendecQ 

3.  Section  103.36(b)(7)  is  amended  by 
adding  after  the  words  "state  and  local 
laws  or  regulations"  the  words  ", 
regulations  of  any  governing  Indian 
tribe  or  tribal  government,  or  terms  of 
(or  any  regulations  issued  under)  any 
Tribal-State  compacts  entered  into 
pursuant  to  the  Indian  Gaming 
Regulatory  Act,  with  respect  to  the 
casino  in  question". 


Dated:  July  26, 1995. 
Stanley  E.  Morris, 

Dinctor,  Financial  Crimes  Enforcement 

Network. 

[FR  Doc.  95-19137  Filed  7-31-95;  3:30  pm] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Ch.  I 
[FRL-6267-«] 

Open  Market  Trading  Rule  for  Ozone 
Smog  Precursors 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  policy  statement  and 
model  rule;  Notice  of  public  hearing. 

SUMMARY:  This  notice  conveys  EPA's 
strong  support  for  an  innovative 
approach  in  emissions  trading  that 
would  bring  better,  faster,  and  less 
expensive  progress  towards  our  nation's 
air  quality  goals.  This  innovative 
approach,  knovm  as  open  market 
trading,  would  allow  all  types  of  sources 
to  trade  emissions  ofpoUutants  that 
cause  ground-level  ozone  and 
significantly  reduce  the  overall  cost  of 
meeting  the  public  health  and 
environmental  goals  of  the  national 
ambient  air  quality  standards  (NAAQS) 
for  ozone.  An  important  feature  of  this 
approach  is  that  individual  trades 
would  not  have  to  be  processed  as 
separate  State  implementation  plan 
(SIP)  revisions.  Rather,  open  market 
trades  would  provide  sources  with  an 
alternative  means  of  compliance,  and 
they  would  be  reviewed  by  State  and 
Federal  authorities  predominantly 
during  compliance  determinations.  The 
EPA  believes  this  open  market  approach 
can  provide  important  emissions 
reduction  benefits.  It  can  be  put  into 
operation  immediately  in  places  where 
area-wide  emissions  budgets  and  source 
allocations  needed  to  meet  the  ozone 
standard  have  yet  to  be  determined.  The 
unique  character  of  this  approach 
mcourages  and  permits  market 
participation  and  innovation  by  smaller 
stationary  sources  and  mobile  sources.  It 
also  encourages  sources  to  make 
reductions  early;  these  reductions  can 
provide  immediate  public  health 
benefits.  By  providing  a  lower  cost 
compliance  alternative,  the  op)en  market 
approach  can  make  it  easier  for  States  to 
adopt  additional  control  measures 
where  needed  to  achieve  attainment. 

Tte  EPA  has  developed  today's 
proposed  open  market  trading  rule 
(OMTR)  as  a  new  approach  that  would 
supplement,  and  would  not  modify  ot 
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limit  the  adoption  by  States  of  other 
emissions  trading  approaches  available 
under  the  Clean  Air  Act  (Act)  and 
existing  EPA  rules  and  policies.  Today's 
proposal  is  in  the  form  of  a  model  rule; 
any  State  which  adopts  the  final  version 
of  this  rule  could  expect  its  rule  to  be 
immediately  approved  by  EPA.  This 
feature  would  enable  States  to  begin 
operation  of  an  open  market  trading 
program  without  delay.  The  EPA 
continues  to  encourage  States  to  take 
advantage  of  all  market-based  programs 
available  to  them,  including  emissions 
budget  (cap  and  trade)  programs  and 
emissions  offsets,  as  well  as  emissions 
averaging  programs. 
DATES:  Comments.  Comments  must  be 
received  on  or  before  October  2, 1995. 
Public  Hearing.  A  public  hearing  will  be 
held  August  31,  1995,  beginning  at  9 
a.m.  Persons  wishing  to  present 
testimony  must  contact  Ms.  Shelby 
Joumigan  at  (919)  541-5543  by  August 
24, 1995.  Persons  wishing  to  attend  the 
hearing  should  contact  Ms.  Joumigan  to 
obteiin  the  location  of  the  hearing. 
ADDRESSES:  Comments  should  be 
submitted  (in  duplicate,  if  possible)  to 
Air  and  Radiation  Docket  and 
Information  Center  (6102),  ATTN: 
Docket  No.  A-95-21,  Room  M1500,  U.S. 
EPA,  401  M  Street,  SW.,  Washington, 
DC  20460;  Phone  202-260-7548  or  202- 
260-7549.  Fax  202-260-4400.  Docket 
No.  A-95-21,  containing  information 
supporting  the  development  of  today's 
proposal,  is  available  for  public 
inspection  and  copying  between  8  a.m. 
and  5:30  p.m.,  Monday  through  Friday, 
at  the  address  listed  below.  A 
reasonable  fee  for  copying  may  be 
charged. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  A.  Mayer,  U.S.  EPA,  MD-15, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  919-541-5390.  fax 
919-541-0839;  or  Scott  L.  Mathias,  U.S. 
EPA,  MD-15,  Research  Triangle  Park, 
North  Carolina  27711,  telephone  919- 
541-5310,  fax  919-541-0839. 
SUPPLEMENTARY  INFORMATION:  The 
contents  of  today's  preamble  are  listed 
in  the  following  outline: 

I.  Introduction  and  Overview 

A.  Emerging  Market-Based  Approaches  for 
Ozone  Control 

1.  Emissions  Budgets  ("Cap  and  Trade") 

2.  Op)en  Market  Trading 

B.  Open  Market  and  Emissions  Budgets 
Can  Work  in  Concert 

C.  Rationale  and  Principles  for  Today's 
Proposal 

n.  Summary  of  Proposed  Rule 

A.  Purpose 

B.  Applicability 

C.  State  Program  Election  and  Submittal 

D.  Rule  and  Program  Summary 
1.  Generating  DER's 


2.  Using  DER's  for  Compliance 

3.  Time  and  Place  Use  Limitations 

4.  Reporting,  Recordkeeping,  and  Public 
Availability 

5.  Market  Participants 

6.  Protocol  Development  and  Approval 

7.  Enforcement 

8.  Program  Audit 

m.  Discussion  of  Issues 

A.  Regulatory  and  Contractual  Liability  in 
the  Open  Market 

1.  Option  1:  User  Liability 

2.  Option  2:  Retaining  P^e-Approva^ 
Requirement 

3.  Option  3:  Splitting  Regulatory  Liability 
Between  User  and  Generator 

4.  Option  4:  Reliance  on  Third  Party 
Guarantors 

5.  Proposed  Approach 

a.  Generator  Certification 

b.  Guidance  for  Emissions  Quantification 
Protocols 

c.  Third-Party  Relationships 

d.  "Good  Faith"  Purchasers 

B.  DER  Generation 

1.  DER  Formation  and  Baseline 

2.  Start  Date  for  DER  Generation 

3.  Converting  ERG  Activity  into  DER 
Activity 

4.  Prohibited  Generation  Activities 

a.  Shutdowns  &  Production  Curtailments 

b.  Overcompliance  with  an  Alternative 
Emissions  Limit 

C  DER  Use  and  Transfer 

1.  Potential  Uses 

a.  Use  by  Regulated  Sources 

b.  Advantages  to  States 

2.  Special  New  Source  Review 
Requirements 

3.  Special  DER  Use  Restrictions 

a.  Geographic  Restrictions 

b.  Interpoliutant  Trading 

c.  Seasonal  Restrictions 

4.  Prohibited  DER  Uses 

a.  Compliance  with  Certain  Mobile  Source 
Requirements 

b.  Compliance  with  Certain  Technology 
Standards 

c.  Compliance  with  Toxics  Standards 

d.  Avoiding  New  Source  Review 

e.  Use  to  Avoid  Penalties 

f.  Use  to  Increase  Over  1990  Emissions 
Levels 

5.  Use  for  Conformity  Offsets 

6.  Use  in  Place  of  Variances 

7.  Holding  DER's  Before  Use 

8.  Contribution  to  the  Environment 

9.  Potential  Market  Participants 

D.  Characteristics  of  DER's 

1.  DER  Life 

2.  Limited  Authorization  to  Emit  and  DER 
Limitation  or  Termination 

E.  Notices,  Reporting  and  Recordkeeping 

1.  Notice  and  Certification  of  DER 
Generation 

2.  Notice  of  Intent  to  Use  DER's 

3.  Notice  and  Certification  of  DER  Use 

4.  Notice  of  Intent  to  Generate  Rejected 

5.  Public  Availability  of  Information 

F.  Federally  Enforceable  Operating  Permits 

G.  DER  Registries 

H.  Protocol  Development  and  Approval 
I.  Meeting  Related  Federal  Requirements 

1.  Attainment  and  Maintenance  Plans 

2.  Rate  of  Progress  (ROP)  Requirements 

3.  RACT 


).  Enforcement  Issues 

1.  Calculation  of  Violations 

2.  State  Compliance  Determinations 
K.  Program  Audits  and  Reconciliation 

Measures 
L  Interstate  Trading 
M.  Effect  of  VOC  Trading  on  Emissions  of 

Air  Toxics 
N.  Impact  of  OMTR  on  Other  Programs  and 

Policies 

1.  Emissions  Trading  Policy  Statement 

2.  Economic  Incentive  Program  Rule  and 
Guidance 

3.  Memorandum  to  Region  IX  Regarding 
Surplus  Determination 

4.  Emissions  Budget  Programs 
IV.  Administrative  Requirements 

A.  Public  Hearing 

B.  Docket 

C  Executive  Order  12866 

D.  Unfunded  Mandates  Act 

E.  Paperwork  Reduction  Act 

F.  Regulatory  Flexibility  Act 

G.  Qear  Air  Act  Section  117 

L  Introduction  and  Overview 

On  March  16,  1995,  President  Clinton 
and  Vice  President  Gore  announced  25 
major  initiatives  for  regulatory 
reinvention  at  EPA.  The  number  one 
initiative  was  an  "open  market"  air 
emissions  trading  rule  to  achieve  the 
public  health  standard  for  ozone  faster 
and  at  lower  cost.  The  Presidential 
annoimcement  said: 

EPA  will  issue  an  emissions  trading  rule 
for  smog-creating  pollutants  that  will  allow 
States  to  obtain  automatic  approval  for  open 
market  trading  of  emissions  credits  with 
accountability  for  quantified  results. 
Expanding  use  of  market  trading  on  a  local 
and  regional  level  will  give  companies  broad 
flexibility  to  find  lowest  cost  approaches  to 
emissions  reductions.  The  rule  will 
encourage  experimentation  with  new  trading 
options,  while  enabling  States  to  pursue 
more  quickly  allowance-based  cap  systems, 
which  are  already  under  development  in 
some  areas.  (Reinventing  Environmental 
Regulations;  Clinton/Gore,  March  16, 1995) 

Today's  proposal  of  a  model  rule  for 
open  market  trading  fulfills  this 
conunitment.  It  would  provide  an 
expedited  path  by  which  States,  with 
EPA's  cooperation,  could  quickly 
implement  this  new  approach. 

"Together  with  ongoing  initiatives  to 
promote  emissions  budget  (cap  and 
trade)  programs,  the  open  market  rule 
signifies  a  major  push  to  introduce 
market-based  approaches  to  cleaning  up 
the  air:  Reducing  costs,  increasing 
innovation,  enhancing  flexibility,  and 
accelerating  attainment  of  health 
standards. 

Ground  level  ozone,  the  primary 
constituent  of  smog,  continues  to  be  one 
of  the  most  pervasive  pollution 
problems  in  the  United  States.  Exposure 
to  ozone  may  cause  serious  respiratory 
health  problems,  such  as  chest  pain, 
coughing,  nausea,  and  congestion. 
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Elevated  ozone  levels  have  been 
associated  with  observed  increases  of 
hospital  admissions  for  respiratory 
diseases  sudi  as  asthma  and  decreased 
lung  function  of  children  attending 
summer  camp.  It  is  estimated  that  ozone 
damage  to  crops,  forests,  natural 
systems  and  synthetic  materials  is 
significant  and  exceeds  $2  biUion  per 
year  lost  to  crops  alone.  Ozone  is  not 
directly  emitted  into  the  air,  but  instead 
is  formed  in  the  atmosphere  from 
reactions  of  "precursor"  pollutants  in 
the  presence  of  siuilight  and  warm 
conditions.  The  majOT  ozone  precursor 
emissions  are  oxides  of  nitrogen  (NOx) 
and  volatile  organic  compounds  (VOC). 

In  the  last  25  years  great  progress  has 
been  made  toward  achieving  healthy  air 
quality  under  the  Act.  However,  over 
100  miUion  people  still  live  in  areas  that 
do  not  meet  the  ozone  health  standard. 
Continued  reductions  in  ozone 
precursor  emissions  are  important  to 
protect  pubbc  health,  and  represent  a 
tremendous  challenge  for  our  nation's 
citizens  and  industries. 

The  1990  Amendments  to  the  Act 
estabUshed  new  deadlines  for  meeting 
the  health  standard  for  ozone  and 
substantially  increased  EPA,  State  and 
industry  attainment  efforts.  All  areas 
that  have  not  yet  attained  and 
maintained  the  ozone  standard  are 
categorized  as  marginal,  moderate, 
serious,  severe,  or  extreme  areas.  Each 
category  has  a  compUance  deadUne, 
ranging  from  3  years  (for  marginal  areas) 
to  20  years  (for  extreme  areas;  e.g.,  Los 
Angeles).  All  such  areas  have 
requirements  for  reasonably  available 
control  technology  (RACT)  for  major 
stationary  sources  of  VOC  and  NOx  and 
with  the  exception  of  marginal  areas 
have  defined  rates  of  progress  (ROP)  for 
reducing  ozone  precursor  emissions. 

The  smog  reduction  programs  in  the 
U.S.  are  typically  based  on  traditional 
forms  of  environmental  regulation: 
source-specific  emissions  standards 
(e.g.,  RACT)  set  on  a  uniform  basis  for 
categories  of  similar  sources.  Even 
though  set  as  performance  standards, 
these  regulations  have  a  tendency  to 
treat  all  sources  within  a  category  the 
same  and  to  be  oriented  toward  the 
lowest  common  denominator,  that  is, 
toward  sources  within  the  class  that 
have  the  greatest  difficulty  and/ or 
greatest  cost  of  control.  Such  standards 
simultaneously  miss  substantial 
opportunities  for  cheap  emissions 
controls  by  "better"  soiuces,  and 
impose  a  disproportionately  high  cost 
(per  ton  of  pollutant  reduced)  on  a 
smaller  group  of  sources.  Government 
frequenUy  lacks  information  on 
imtapped  but  cost-effective  control 
options,  and  soiuces  have  no  incentive 


to  be  forthcoming.  Government  also 
tends  to  overlook  smaller  ax 
imconventional  sources. 

Recognizing  some  of  these  problems 
in  traditional  regulations,  EPA  has 
developed  pohcies  permitting  an 
increasing  variety  of  "emissions 
trading"  approadies  since  the  late 
1970's.  The  EPA  "bubble,"  "netting." 
and  "offset"  programs  allow  certain 
kinds  of  trading  of  emissions  reduction 
obligations  within  the  pre-existing 
regulatory  structure.  These  programs 
use  the  existing  command  and  control 
regulations  as  a  baseline  for  trading. 

The  results  of  these  existing  programs 
have  been  mixed.  Overall,  the  volume  of 
existing  soiuY:e  trading  has  been  small, 
perhaps  due  to  high  transaction  costs 
associated  with  the  bubble  poUdes. 
New  soiuces  have  found  it  possible 
through  netting  to  avoid  both  time-  and 
resource-consuming  Government  review 
processes.  Bubbles,  netting  and  offsets 
have  reduced  sources'  overall 
compliance  costs.  However,  there  have 
been  significant  problems  of  quaUty 
control,  reducing  the  environmental 
effectiveness  of  the  programs. 

A.  Emerging  Market-Based  Approaches 
for  Ozone  Control 

The  1990  Act  Amendments 
recognized  the  merit  of  market-based 
solutions  to  pollution  control.  The 
Amendments  introduced  a  market-based 
allowance  trading  system  for  sulfur 
dioxide  to  control  acid  rain.  The 
Amendments  also  included  a 
requirement,  in  certain  cases,  for 
economic  incentive  programs  (EIP's)  to 
be  used  as  part  of  States'  plans  to  meet 
the  ozone  and  carbon  monoxide 
standards  in  designated  nonattainment 
areas.  In  1994.  EPA  issued  the  EIP  rule, 
which  provided  rules  and  guidance  for 
establishing  EIP's.  Two  market-based 
approaches  have  emerged  that  show 
particular  promise  for  EIP's  or  other 
ozone  related  trading  systems: 
emissions  budget  programs  and.  more 
recently,  the  open  market  approach. 

1.  Emissions  Budgets:  ("Cap  and 
Trade") 

Emissions  budget  programs  have  been 
highly  successful  where  they  have  been 
implemented  to  date  and  offer  the 
potential  for  high  integrity  achievement 
of  environmental  goals  and  considerable 
cost  savings.  Emissions  budgets 
programs  are  predictable,  flexible,  offer 
low  transaction  costs,  and  in  practice 
have  yielded  both  imexpectedly  high 
rates  of  innovation  and  unexpectedly 
lower  costs.  The  cost  of  the  add  rain 
program  is  proving  to  be  considerably 
lower  than  expected — in  large  part 
because  of  the  flexibiUty  and  innovation 


allowed  under  an  emissions  budget 
program.  Estimated  national  annualized 
cost  of  the  program  at  the  time  of 
enactment  (1990)  was  $4  billion;  the 
current  (December  1994)  estimate  fix>m 
the  General  Accounting  Office  is  $2 
biUion  (Market-Based  Pollution  Control 
Programs,  ICF  Kaiser.  Inc.  May  11, 
1995).  Recent  scrubber  costs  are  about 
half  of  their  historic  level  and  their 
removal  efficiency  has  increased.  Prices 
for  low  sulfur  coal  are  also  lower  than 
expected  because  of  increased 
production,  increased  use  of  low 
expense  coal  cleaning,  bundling  of 
allowances  with  fuel  sales,  and 
competition  in  transportation.  The 
Regional  Clean  Air  Incentives  Market 
(RECLAIM)  program  is  expected  to  cut 
Southern  Califomia  NOx  emissions  by 
80  percent  over  10  years  while  saving 
about  $58  million  annually  compared  to 
traditional  regulations  (ICF  Kaiser, 
1995).  Well-designed  emissions  budget 
proposals  offer  the  highest  degree  of 
certainty  for  the  environment  and 
soiut»s  alike,  and  EPA  wants  to  do 
everything  possible  to  support  and 
encourage  them.  The  EPA  is  currently 
providing  strong  support  for  ongoing 
State  development  of  emissions  budget 
approaches  for  large-scale  regional 
control  of  NOx  in  the  Northeast  Ozone 
Transport  Region  (OTR),  and  for  VOC 
emissions  in  Chicago  and  Los  Anpeles. 

Notwithstanding  their  substantial 
benefits,  emissions  budget  programs  are 
imUkely  to  capture  all  of  the  market- 
based  opportimities  to  achieve 
environmental  results  with  reduced  cost 
and  greater  flexibility.  Emissions  budget 
programs  have  required  considerable 
start-up  time  and  effort.  They  require 
agreement  on  (1)  The  universe  of 
covered  sources,  (2)  baseline  emissions 
levels,  (3)  the  emissions  cap  and  its  rate 
of  decline,  (4)  the  allocation  of 
emissions  allowances,  and  (5) 
standardized  monitoring  and 
measiuement  techniques  for 
determining  each  source's  emissions. 
Experience  with  RECLAIM  and  the  add 
rain  program  shows  that  obtaining 
agreement  on  these  points  can  take 
several  years.  As  a  result,  emissions 
budget  programs  have  been  applied  to 
date  mostly  to  well-measured  pollutants 
from  relatively  uniform  industrial 
sectors,  e.g.,  oxides  of  sulfur  (SOx)  and 
NOx  from  utilities.  Start-up  time  should 
decline,  however,  as  experience  is 
gained.  The  RECLAIM  program  and  the 
Chicago  program  are  making  great 
strides  in  extending  emissions  budget 
programs  to  some  categories  of  VOC 
sources. 

The  EPA  is  committed  to  continue 
providing  financial  and  staff  support  to 
emissions  budget  development  projects. 
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and  the  Agency  will  process  emissions 
budget  SIP  revisions  on  an  expedited 
basis.  Nonetheless,  opportunities 
remain  for  market-based  solutions  that 
emissions  budgets  are  not  likely  to 
capture  in  the  near  term.  The  EPA  is 
pursuing  the  open  market  approach,  in 
addition  to  emissions  budget 
approaches,  to  reach  more  of  these 
opportimities  for  cost  reduction  and 
flexibility  while  meeting  pubUc  health 
protection  standards. 

2.  Open  Market  Trading 

As  stated,  the  open  market  approach 
has  the  potential  to  reach  market-based 
opportunities  that  emissions  budgets  are 
not  capturing,  and  to  serve  in  some 
cases  as  a  transitional  stage  tmtil  full 
emissions  budget  programs  can  be 
developed.  Open  market  trading 
programs  can  begin  operating  without 
waiting  for  agreement  on  a  cap,  on 
allocations,  or  on  pre-established 
emissions  measurement  methodologies. ' 

They  can  be  implemented  before  there 
is  agreement  on  an  area-wide  or  regional 
budget  or  other  package  of  emissions 
reduction  measures  fully  adequate  to 
demonstrate  attainment  of  the  ozone 
smog  health  standard.  They  also  have 
the  potential  to  reach  more  diverse  and 
numerous  types  of  sources  (including 
mobile  sources)  than  have  been  covered 
to  date  by  emissions  budget  programs. 

The  OMTR  described  today  builds  on 
the  pioneering  work  done  in  a  major 
demonstration  project  overseen  by  the 
Northeast  States  for  Coordinated  Air 
Use  Management  (NESCAUM)  and  the 
Mid  Atlantic  Regional  Air  Management 
Association  (MAJIAMA)  (Emissions 
Reduction  Credit  Demonstration  Project, 
Phase  II,  Volume  I  Final  Report,  April 
11995).  This  project  was  partially  funded 
by  EPA's  market-based  initiative  grant 
program  and  has  involved  many  State 
air  pollution  officials,  EPA  staff, 
anvironmentalists,  and  representatives 
of  major  corporations  in  the  Northeast. 

The  open  market  system  differs  both 
in  concept  and  execution  from  the 
traditional  emissions  reduction  credit 
(ERC)  programs,  "bubbles,"  "netting," 
and  "offsets. —  These  programs  involve 
trading  of  contemporaneous  emissions 
rates  that  extend  indefinitely  into  the 
future.  The  open  market,  on  the  other 
hand  involves  trading  of  discrete 
quantities  (tons)  of  emission  reductions 
aheady  made.  The  discrete  reductions 
are  measured  from  an  emissions 
baseline  that  is  generally  defined  as  the 
lower  of  actual  or  legally  allowable 
emissions  at  the  source.  Retrospective 


■  The  name  "open  oiarket"  was  coined  to  reflect 
the  absence  of  an  emissions  budget  or  cap  (so-called 
"cloaed  market"  systems). 


quantification  of  discrete  reductions 
offers  the  potential  for  achieving  greater 
certainty  and  verifiability  for  all  parties 
regarding  reductions  already 
accomplished. 

Administration  of  ERC  programs 
under  the  1986  Emissions  Trading 
Policy  Statement  has  required  a  heavy 
investment  of  State,  Federal,  and  public 
resources  in  "up-front"  review  and 
clearance  of  specific  trades.  In  the  effort 
to  avoid  quaUty  control  problems 
("paper  trades")  that  existed  at  points  in 
the  past.  States  typically  devote 
substantial  resources  and  take 
considerable  time  to  review  individual 
trades.  High  governmental  costs  and 
delays  for  the  private  sector  have  kept 
the  volvune  of  emissions  trades  quite 
low. 

The  open  market  system  would  shift 
review  and  approval  of  individual 
trades  fit)m  the  front  end  as  a  SIP 
revision  or  a  permit  change,  to  the  time 
of  use  as  a  compUance  determination 
and  enforcement  matter.  Instead  of 
complying  with  an  emissions  limitation 
through  control  equipment  or  process 
changes  on  site,  a  source  operating 
under  the  open  market  rule  may  comply 
by  buying  and  using  an  appropriate 
number  of  tons  of  discrete  emissions 
reductions  (DER's).  This  system  places 
responsibility  for  the  quality  of  those 
DER's  on  the  source  that  uses  them  for 
compliance.  These  features  would 
reduce  front-end  costs  and  delays  while 
harnessing  private  sector  resources  to 
assist  government  in  assuring  quaUty 
control.  ResponsibiUty  for  compliance 
would  motivate  arms-length  users  to 
inspect  carefully  and  choose  wisely 
among  the  DER's  offered  on  the  market, 
and  to  protect  themselves  through 
contract  indemnification  provisions 
with  sellers  of  reductions,  or  writh  third 
party  auditors,  and  through  piut:hases  of 
extra  reductions  as  "insurance."  Trades 
can  take  place  before  governmental 
review  and  approval,  increasing 
flexibility  and  lowering  costs. 

The  likely  benefits  of  this  system 
would  be  several.  The  fact  that 
reductions  are  accompUshed  before  they 
are  traded  and  used,  encourages  earUer 
achievement  of  reductions.  TTbe  private 
sector  would  be  rewarded  for  revealing, 
rather  than  concealing,  cost-effective 
pollution  control  opportimities.  Lower 
cost  curves  would  make  it  easier  for 
States  to  deny  variances  and  promulgate 
additional  needed  rules.  The  open 
market  system  would  also  expand  the 
participating  pool  of  sources  beyond 
those  currently  subject  to  direct 
regulation. 

The  practical  implementation  of  an 
open  market  trading  system  gives  rise  to 
many  significant  questions.  These 


questions  are  identified  here  and 
addressed  in  Section  III  of  the  preamble 
to  today's  notice.  How  would  open 
market  trading  be  made  consistent  with 
air  quaUty  goals  and  legal  requirements? 
What  would  be  EPA's  role  in  assuring 
market  integrity?  To  promote  certainty 
in  the  market  as  well  as  quaUty  and 
enforceabiUty  of  reductions,  what  level 
of  EPA  support  for  emissions  reduction 
quantification  protocols  would  be 
necessary?  What  would  be  the 
appropriate  degree  of  compUance 
oversight? 

B.  Open  Market  and  Emissions  Budgets 
Can  Work  in  Concert 

The  EPA  believes  open  market  and 
emissions  budget  systems  can 
complement  each  other  and  even  work 
together.  Open  market  systems  can  be 
put  into  place  more  quickly  because 
they  do  not  require  consensus-building 
on  a  budget,  allocation  disbursement 
and  related  infrastructure.  Open  market 
systems  can  involve  different  source 
sectors  and  smaller,  more  diverse 
sources  that  are  not  easily  captured  by 
budgets.  Open  market  systems  can 
operate  in  concert  with  budgets  and 
positively  affect  areas  outside  the 
emissions  budget  domain. 

Emissions  budget  systems  would  still 
offer  substantial  advantages  over  open 
market  systems.  Under  emissions 
budgets,  sources  have  greater  certainty 
about  future  allowance  allocations  and 
thus  greater  flexibility  and  ability  to 
plan  operations  and  trading  in  the 
future.  Reductions  from  shutdowns  and 
curtailments,  while  not  compatible  with 
the  open  market  system,  can  be 
accommodated  under  an  emissions 
budget  program.  Thus,  there  will  be 
continuing  incentives  to  move  from  an 
open  market  to  a  budget  system,  which 
would  allow  increased  flexibiUty  and 
cost  savings  consistent  with  achieving 
health  and  environmental  goals. 

C.  Rationale  and  Principles  for  Today's 
Proposal 

The  model  State  rule  proposed  in  ' 
today's  notice  has  several  features  that 
would  clear  the  way  for  widespread 
application  of  open  market  trading 
programs.  Today's  proposal  is  designed 
to  eliminate  the  bottleneck  of  the  single- 
source  SIP  revisions  for  emissions 
trading.  The  adoption  of  the  OMTR  into 
the  SIP  would  allow  sources  to  legally 
substitute  DER's  for  on-site  compliance 
through  pollution  control  equipment. 
Today's  proposal  is  a  model  rule  for 
incorporation  into  the  SIP.  Once  this 
rule  is  made  final,  EPA  proposes  to 
automatically  approve  SIP  revisions  that 
adopt  this  rule. 


39672 


Federal  Register  /  Vol.  60,  No.  149  /  Tliursday,  August  3,  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60,  No.  149  /  Thursday,  August  3.  1995  /  Proposed  Rules  39673 


JMI 


The  model  rule  would  not  displace 
any  other  trading  rule  or  option 
currently  approved  or  under 
development.  It  woidd  open  a  new 
method  of  trading  and  a  new  route  for 
adopting  that  method.  The  model  rule 
describes  a  set  of  provisions  that  EPA 
has  concluded  are  approvable  in  all 
circumstances  and  in  any  area  of  the 
country.  Variations  that  are  more 
expansive  (e.g.,  trading  over  greater 
distances  than  provided  in  the  model 
rule)  may  be  approvable  in  specific 
areas  or  imder  the  specific 
drciunstances  of  a  particular  State.  The 
EPA  would  evaluate  SIP  revisions 
containing  variations  of  this  model  rule 
on  a  case-specific  basis.  The  EPA  is 
committed  to  working  closely  with  any 
State  interested  in  pursuing  any  such 
variation.  The  EPA  is  available  to 
consvdt  with  States  on  the  approvabihty 
of  potential  variations  and  to  provide 
expeditious  review  and  decisions  on 
any  such  submissions. 

m  producing  this  proposed  model 
rule,  EPA  has  observed  the  following 
over-arching  principles: 

1.  Do  Not  Interfere  With  Ongoing  State 
Market-Based  Programs 

As  mentioned  above,  one  function  of 
the  OMTR  is  to  encourage,  enable,  and 
support  emerging  State  trading 
programs,  whether  they  are  classified  as 
open  market,  emissions  budget,  or 
another  trading  approach.  The  proposed 
model  rule  is  neither  mandatory  nor 
prescriptive.  States  would  be  free  to 
tailor  their  own  programs,  which  may  or 
may  not  include  an  open  market  trachng 
component,  and  EPA  encourages  States 
to  harness  compliance  tools  appropriate 
to  their  particular  circumstances. 

2.  Reduce  Compliance  Costs  Without 
Compromising  Enviromnental  Integrity 

A  key  test  for  any  market-based 
strategy,  including  the  OMTR.  is  to 
lower  die  overall  cost  to  the  economy  of 
clean  air  compUance,  in  a  manner  that 
has  equivalent  or  better  environmental 
integrity. 

3.  Provide  for  a  Long-Term  Benefit  to 
the  Environment 

The  open  market  rule  should  benefit 
the  environment  in  a  number  of  ways. 
FaciUties  may  reduce  emissions  beyond 
their  current  levels  in  order  to  sell  the 
reductions,  and  faciUties  piut:hasing  the 
reductions  would  in  turn  have  more 
flexibility  to  meeting  their  compUance 
obligations,  often  obviating  the  need  for 
soiirce-specific  emissions  limit 
modifications  and  exemptions.  The 
open  market  program  should  encourage 
early  reductions  through  banking.  It  also 
should  create  an  incentive  to  try 


incremental  and  innovative  emissions 
reduction  strategies,  as  well  as  reward 
accurate  emissions  measurement 
procediUBS.  To  ensure  an  environmental 
benefit,  the  proposed  rule  requires  10 
percent  of  every  credit  used  to  be  retired 
for  environmental  benefit. 

4.  Maximize  FlexibiUty  and  Minimize 
Transaction  and  Regulatory  Costs 

Reflecting  one  of  the  President's 
concerns  with  the  role  and  effectiveness 
of  the  Government  in  his  reinvention 
initiative,  a  major  goal  in  this  rule 
development  is  to  improve  upon  the 
burdensome  oversight,  and  reporting 
and  recordkeeping  requirements  that 
currently  exist  in  many  pollution 
control  programs.  In  this  spirit,  the  rule 
proposes  requirements  that  are  less 
burdensome  yet  consistent  with  the 
level  of  quality  necessary  to  maintain 
environmental  integrity  within  the  open 
market  system. 

5.  Actively  Involve  the  Public,  Industry 
and  States  in  the  Process 

The  EPA  has  worked  with  States, 
industry,  and  the  pubUc  in  developing 
this  model  rule.  This  cooperative 
process  will  continue  as  the  proposed 
rule  emerges  toward  its  final  version. 

n.  Summary  of  Proposed  Rule 

A.  Purpose 

The  purpose  of  the  model  open 
market  trading  rule  is  to  allow  sources 
to  generate  and  use  DER's  for 
compliance  with  Title  I  and  various 
Title  II VOC  and  NOx  rules  while 
complying  with  all  other  applicable 
requirements  of  the  Act.  The  model  rule 
would  provide  VOC  and  NOx  sources 
with  a  financial  incentive  to  reduce 
emissions  below  levels  required  by 
applicable  Federal  and  State 
requirements  and  below  their  actual 
emissions  in  the  recent  past.  Soiuces 
would  be  permitted  to  make  more 
economical  decisions  regarding  how  to 
comply  with  pollution  control 
requirements  appUcable  to  them.  These 
sources  would  be  able  to  supplement  or 
replace  traditional  compUance  strategies 
with  a  strategy  of  purchasing  and  using 
DER's. 

B.  Applicability 

Today's  notice  appUes  to  any  State 
that  adopts  and  submits  an  identical 
rule  to  EPA  as  a  SIP  revision.  The 
preamble  to  the  proposed  model  rule 
serves  as  a  policy  statement  on  open 
market  emissions  trading,  and  explains 
how  EPA  would  view  specific . 
deviations  from  the  proposed  model 
nde. 


C.  State  Program  Election  and  Submittal 

The  EPA  would  automatically  and 
immediately  approve  any  State 
submittal  that  revises  that  State's  SIP  to 
incorporate  the  identical  language  of  the 
model  rule.  That  does  not  imply, 
however,  that  a  State  could  not  develop 
variations  on  the  model  rule  tailored  to 
its  particular  needs.  The  EPA  woiUd 
review  any  such  rule  and  judge  its 
approvabiUty  in  accordance  with  the 
adequacy  and  reasonableness  of  the 
justifications  for  any  variations  from  the 
model  rule.  Variations  could  not  be 
automatically  approved,  but  EPA  is 
committed  to  revievnng  them  ' 

expeditiously. 

D.  Rule  and  Program  Summary 

This  section  briefly  describes,  in 
nontechnical  terms,  how  the  open 
market  trading  system  would  work 
under  the  model  rule  proposed  in 
today's  notice.  It  serves  as  a  brief 
summary  of  the  steps  a  source  would 
take  to  generate  and/or  use  a  DER. 
including  any  Umitations.  It  also 
describes  what,  when  and  how  the 
source  would  need  to  teU  the  State 
about  their  DER  activity.  A  brief 
description  of  EPA's  enforcement 
strategy  is  also  included. 

1.  Generating  DER's 

Any  NOx  or  VOC  source  could 
generate  DER's  under  the  OMTR.  hi 
contrast  with  traditional  trading 
programs,  where  a  source  must  accept  a 
permanent  tightening  of  appUcable 
emissions  reduction  requirements  in 
order  to  generate  a  continuing  stream  of 
emissions  reduction  credits,  in  the  open 
market  program  a  generating  source 
would  not  change  its  legal  emissions 
limitations.  The  source  could  generate 
DER's  by  any  action  that  reduces  its 
emissions  per  unit  of  production  or 
operation  (e.g.,  install  pollution 
controls,  make  process  changes,  switch 
fuels).  QuaUfying  actions  may  even  be 
temporary  (e.g.,  a  temporary  fuel 
switch);  after  the  discrete  period  in 
question,  the  source  would  have  no 
obUgation  to  continue  emitting  below  its 
legal  limitations. 

To  be  valid,  DER's  must  meet  the 
requirements  of  the  model  rule  and  of 
guidance  regarding  emissions 
quantification  that  wiU  be  issued  by 
EPA.  The  DER's  must  be  real,  surplus, 
and  verifiably  quantified.  The  DER's 
must  represent  real  reductions  in  ozone- 
forming  emissions.  In  addition,  they 
must  be  surplus,  that  is,  reductions  that 
were  not  otherwise  required  by  existing 
regulatory  requirements  or  accounted 
for  in  attainment  or  maintenance  plans. 
DER's  are  emission  reductions  generatedi 


over  a  discrete  period  of  time,  measured 
in  units  of  mass  (usuaUy  tons).  The 
generating  source  would  be  responsible 
for  verifiably  dociunenting  the  amount 
of  DER's  it  had  produced,  and  DER's 
would  have  to  be  measured  through  a 
vaUd  quantification  protocol. 

To  generate  DER's,  a  source  would 
first  determine  its  baseUne,  which 
reflects  what  the  source  would  have 
emitted  during  the  generation  period 
absent  its  DER  generation  strategy.  In 
general,  this  would  be  determined  by 
referring  to  either  the  emissions  level 
that  would  be  allowed  by  current  law, 
or  the  facility's  emissions  that  would 
have  occurred  based  on  recent  actual 
emissions  rates.  After  the  baseUne  was 
ascertained,  measiu«ments  would  be 
taken  and  calculations  would  be  made 
to  determine  the  amount  of  DER's  that 
resulted  from  the  specific  action  taken 
to  reduce  emissions.  This  process  must 
follow  a  valid  quantification  protocol 
developed  in  one  of  several  ways  as 
indicated  below.  The  protocol  would 
take  into  accoimt  an  individual  soiirce's 
characteristics  (e.g.,  rates  of  VOC  and 
NOx  production,  continuous  or  batch 
processes,  etc.)  and  monitoring 
capabiUUes.  A  source  coidd  chose  to 
follow  a  protocol  that  had  been  found  to 
be  previously  acceptable,  or  it  could 
forge  a  new  protocol  following  criteria 
that  EPA  will  issue  in  protocol 
guidance. 

The  generator  would  quantify  its 
reduction  by  factoring  relevant  source- 
specific  information  into  the 
quantification  protocol  to  determine  the 
amoimt  of  DER's  generated.  The 
generator  must  document  DER's  in  a 
format  that  would  allow  enforcement 
authorities  to  verify  them,  to  determine 
the  user's  compUance  and,  where 
necessary,  to  enforce  in  cases  of  invaUd 
DER's.  Once  generated,  DER's  could  be 
used  at  any  later  time  for  compliance 
with  an  eUgible  VOC  or  NOx  emissions 
reduction  requirement.  Like  other 
emissions  allowances  recognized  under 
the  Act,  they  would  not  be  the  holder's 
property,  but  instead  would  be  a  limited 
authorization  to  emit  the  designated 
amount  of  emissions. 

After  a  DER  had  been  generated,  the 
source  generating  the  DER's  would 
submit  a  Notice  and  Certification  of 
Generation  to  the  State  where  the 
generation  had  taken  place.  This  notice 
must  contain  a  certification,  made  under 
penalty  of  law,  as  to  the  accuracy  of 
certain  information,  including: 

(a)  The  name  and  location  of  the 
source  that  reduced  emissions; 

(b)  The  discrete  time  period  over 
which  the  emissions  reductions         ^ 
occurred; 


(c)  The  amount  of  emissions 
reductions  that  occurred  during  the 
ozone  season  and  the  amount  of 
reductions  that  occurred  during  other 
parts  of  the  year; 

(d)  The  unique  identification  number 
for  each  ton  of  DER's  created; 

(e)  The  emissions  quantificaUon 
protocols  that  were  used  to  calculate 
and  document  the  emissions  reductions; 

(!)  Information  on  existing 
requirements,  if  any,  to  which  the 
generator  source  is  subject;  and 

(g)  A  signature  of  an  authorized 
individual  who  is  certifying  under 
penalty  of  law  that  the  above 
information  is  accurate  and  complete. 

Certain  actions  described  in  the  rule 
would  not  create  DER's,  such  as: 

(a)  FaciUty  shutdowms; 

(b)  Temporary  or  permanent 
production  curtailments; 

(c)  Emissions  reductions  resulting 
from  modifying  or  discontinuing  any 
activity  that  is  othenvise  illegal; 

(d)  Emissions  reductions  that  occur  as 
the  result  of  any  applicable  Federal  or 
State  requirement  including  compliance 
with  MACT,  BACT,  LAER,  and  NSPS 
requirements,  or  emission  reductions 
relied  on  by  the  State  for  meeting  the 
ozone  NAAQS;  and 

(e)  Actions  that  occurred  prior  to  the 
start  of  the  relevant  1995  ozone  season. 

2.  Using  DER's  for  CompUance 

Once  DER's  were  generated,  they 
could  be  transferred  to  any  party  for  use 
to  comply  with  eUgible  requirements. 
Anyone  could  hold,  purchase  and  sell 
DER's.  Intermediaries  could  act  as  DER 
brokers  to  further  faciUtate  the  market 
process.  Any  source  could  use  DER's  to 
cover  eligible  compUance  obUgaUons. 
Common  uses  for  DER's  might  be:  (a)  To 
comply  with  specified  NO,  and  VOC 
emissions  limits;  (b)  to  cover  emissions 
increases  that  currently  are  commonly 
legitimized  by  variances;  or  (c)  as  offsets 
under  an  EPA-approved  major  new 
source  review  regulation. 

A  source  that  desired  to  use  DER's  for 
compliance  purposes  over  a  specified 
period  must  determine  the  amount  of 
DER's  it  would  need.  Thus,  the  source 
must  estimate  its  DER  requirement 
through  a  vaUd  emission  quanUfication 
protocol,  similar  to  the  process 
described  for  DER  generation,  except 
that  the  user  source  must  project  its 
imderlying  activity  rate  for  the  use 
period.  The  source  must  retire  10 
percent  of  the  DER's  it  uses;  thus  it  must 
purchase  a  fraction  more  than  it  needed 
for  compUance  purposes  in  order  to 
help  ensure  that  the  flexibility  and 
economic  benefits  of  the  open  market 
trading  program  would  also  produce  a 


pubUc  health  protection  gain  in  each 
future  year. 

In  order  for  a  user  source  to  use  DER's 
for  compUance  purposes,  that  source 
must  own  such  DER's  before  the 
appUcable  date  for  compUance.  The 
user  must  notify  its  State  at  least  30 
days  prior  to  its  first  actual  use  of  DER's 
of  its  intentions  to  use  such  DER's.  This 
notice  would  not  obUgate  the  notifying 
source  to  use  the  specified  DER's.  The 
notice  would  give  the  State  the 
opportunity,  if  it  wished,  to  begin 
inspecting  the  vaUdity  of  the  DER's 
before  they  are  used. 

The  soxut:e  must  "true-up"  its  original 
DER  need  estimate  by  using  the 
appropriate  protocol  to  determine  its 
DER  compliance  requirement  during  or 
after  the  period  in  which  DER's  would 
be  appUed.  When  a  source  had  actually 
used  specific  DER's,  it  must  file  a  Notice 
and  CertificaUon  of  Use  along  with  its 
regular  compliance  reports  to  the  State 
no  less  often  than  once  every  year.  This 
notice' woidd  become  part  of  the 
dociunentation  that  the  State  would  rely 
upon  to  verify  that  the  user  had  met  its 
compUance  obUgations. 

The  model  OMTR  would  prohibit 
certain  DER  uses.  Such  prohibitions 
include:  (a)  To  avoid  penalties  or 
enforcement  actions  by  obtaining  DER's 
after  the  fact  of  noncompUance;  (b)  for 
netting  or  other  means  to  avoid  NSR/ 
PSD  requirements;  (c)  to  meet  Act 
section  111  and  129  NSPS,  LAER,  BACT 
or  MACT  requirements;  and  (d)  to  meet 
requirements  for  motor  vehicle 
emissions  standards,  reformulated 
gasoline,  Reid  vapor  pressure  standards, 
clean  fueled  fleets,  employer  trip 
reduction  programs,  or  vehicle 
inspection  and  maintenance  programs. 

3.  Time  and  Place  Use  Limitations 

By  definition,  DER's  must  be  used  at 
a  time  after  their  generation.  This  is 
known  as  intertemporal  trading. 
Intertemporal  trading  could  occur, 
within  the  same  ozone  season,  from  one 
ozone  season  to  a  later  one,  or  fiom  the 
ozone  season  to  a  non-ozone  season. 
However,  DER's  generated  during  a  time 
outside  of  the  ozone  season  could  not  be 
used  to  comply  with  any  emission 
reduction  obUgations  during  the  ozone 
season. 

User  sources  must  also  comply  with 
certain  geographic  restrictions  to  ensure 
that  the  new  geographic  distribution  of 
emissions  created  by  trading  would  not 
interfere  with  a  State's  obUgation  to 
maintain  air  quaUty  or  reach  attainment 
of  the  ozone  smog  standard  in  a  timely 
manner.  Due  to  differences  in  the  role 
of  natiual  emissions  and  in  how  VOC 
and  NOx  react  to  form  ozone,  the 
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proposed  model  rule  places  different 
geographic  limitations  on  VOC  and  NOx. 

Under  the  model  rule  Is  proposed 
herein,  VOC  reductions  generated 
outside  any  ozone  nonattainment  area 
may  not  be  used  for  compliance  inside 
any  nonattainment  area.  NOx  emissions 
generated  outside  a  SIP's  modeling 
domain  (as  defined  by  urban  airshed 
modeling)  may  not  be  used  for 
compliance  inside  the  modeling 
domain.  These  limitations  could  be 
relaxed  in  some  but  not  all  State- 
specific  OMTR  applications  due  to  an 
area's  unique  meteorology.  If  a  State 
submitted  appropriate  justification,  EPA 
would  consider  and  expeditiously 
review  any  area-specific  variations  on 
the  model  rule's  geographic  limitations. 

Consistent  with  these  geographical 
limitations,  interstate  trading  and  use  of 
DER's  would  be  allowed  and 
encouraged,  so  long  as  the  relevant 
States  had  entered  into  agreements  that 
allowed  such  transactions.  Participating 
States  must  provide  for  an  interstate 
DER  tracking  system  so  the  States  could 
protect  against  DER's  being  used  more 
than  once. 

4.  Reporting,  Recordkeeping,  and  Public 
Availability 

Soxuces  must  keep  adequate  and 
accurate  records  so  as  to  ensure  that  the 
DER's  are  real,  qiiantified,  surplus  and 
verifiable.  In  addition  to  the  records 
they  must  create  themselves,  users 
would  be  expected  to  have  pertinent 
records  of  DER  generation  from  the 
generator  to  prove  they  held  valid 
DER's.  The  user  source  then  must  hold 
such  records  for  a  minimum  of  5  years 
after  the  DER's  are  used. 

The  notices  that  are  submitted  to  the 
State  must  be  made  available  to  the 
public  by  the  State  under  the 
appropriate  State  law  regarding  public 
access  to  such  dociunentation.  lliis 
requirement  applies  equally  to  both  title 
V  and  non-title  V  sources.  This  will 
allow  the  public  to  monitor  specific 
transactions  and  contribute  to  public 
confidence  in  the  open  market  system. 

5.  Market  Participants 

Both  sources  that  have  and  do  not 
have  title  V  operating  permits  could, 
and  are  encouraged  to,  participate  in  the 
open  market  trading  program,  especially 
as  DER  generators.  One  of  the  benefits 
of  the  open  market  program  is  that  small 
stationary  soiut:es  and  mobile  soiuces 
that  are  not  subject  to  title  V 
requirements  could  contribute  to 
reducing  overall  pollution  levels  in  an 
area.  The  Notice  of  Intent  to  Use  and  the 
Notice  and  Certification  of  Use  must  be 
filed  with  any  applicable  operating 
permit. 


6.  Protocol  Development  and  Approval 

One  key  to  integrity  in  the  operation 
of  an  open  market  system  is  accurate 
quantification  of  the  amount  of  surplus 
DER's  created,  and  accurate 
quantification  of  the  amoimt  of  DER's 
needed  to  meet  compliance  obligations. 
For  the  program  to  be  adequately 
enforceable  by  State  and  Federal 
authorities,  these  measurements  or 
calculations  require  emissions 
quantification  protocols  that  could  be 
recognized  by  the  State  and  the  EPA  for 
use  in  the  open  market  program.  All 
DER  generation  and  use  activities  must 
be  dociunented  through  the  use  of  DER 
quantification  protocols  that  either  have 
been  approved  by  EPA,  or  that 
correspond  to  EPA  guidance  on 
acceptable  protocols.  Typically,  a 
protocol  would  specify  the 
measurement  methods,  monitoring 
methods,  calculation  procedures,  and 
dociunentation  requirements  for 
estimating  or  measuring  emissions  for 
both  the  source's  discrete  reduction 
strategy  and  its  baseline.  All  protocols 
must  include  methods  that  are  credible 
and  replicable. 

EPA-approved  protocols  could  come 
into  existence  in  two  ways.  First,  EPA 
intends  to  issue  EPA-approved 
protocols  for  a  number  of  reduction 
strategies.  Second,  EPA  would  work 
together  with  States  and  industries  to 
jointly  review  and  approve 
quantification  protocols  for  a  variety  of 
soiuce  types.  As  a  separate  action,  EPA 
also  plans  to  issue  gmdance  on  the 
development  of  an  acceptable  protocol. 
This  guidance  would  lay  out  specific 
criteria  that  must  be  met  by  a  protocol 
developed  by  a  generator  or  user  which 
had  not  already  been  approved  by  EPA. 
The  EPA  intends  to  issue  this  guidance 
by  the  time  the  model  rule  is  finalized. 

7.  Enforcement 

The  user  source  would  be  responsible 
for  complying  with  all  appUcable 
requirements,  and  therefore  would  bear 
the  burden  of  demonstrating  that  the 
DER's  it  reUed  on  were  real,  surplus,  in 
sufficient  quantity  to  meet  its 
compUance  obligation,  came  fi-om  an 
appropriate  place  and  season,  and  met 
all  other  applicable  requirements  of  the 
rule.  The  user  would  be  subject  to 
enforcement  proceedings  for  insufficient 
or  invalid  DER  holdings.  The  DER  user, 
not  the  State,  would  bear  the  burden  of 
proof  that  the  amoimt  of  DER's 
purchased  were  sufficient  to  cover  its 
compliance  obligation  including  the 
environmental  discount,  and  that  the 
DER  use  met  all  apphcable  requiremeiits 
of  this  rule. 


From  a  compliance  and  enforcement 
standpoint,  a  lack  of  adequate  and 
credible  recordkeeping  would  be 
equivalent  to  a  lack  of  creditable  DER's. 
As  stipulated  in  the  Act,  each  violation 
(emissions  limit  or  recordkeeping) 
would  be  subject  to  maximum  penalty 
of  $25,000  per  day.  Criminal  sanctions 
coUld  also  apply  as  allowed  under  law. 
In  assessing  penalties,  EPA  enforcement 
policy  does  take  into  account  the  nature 
and  degree  of  violation  when 
determining  what  is  an  appropriate 
enforcement  action. 

8.  Program  Audit 

At  least  once  every  3  years,  the  State 
would  be  required  to  audit  their  open 
market  trading  program  to  evaluate  the 
program's  performance.  The  audit 
would  include,  but  would  not  be 
limited  to,  an  examination  of  the 
program's  effects  on  requirements  for 
rate  of  progress  (ROP)  and  timely 
attainment  (credits  used  compared  to 
credits  generated  in  a  given  year  or 
ozone  season),  and  the  effects  of 
reconciliation  measures  that  might  have 
been  taken  as  a  result  of  previous  audit 
findings. 

If  the  audit  indicated  a  problem  with 
implementing  this  rule,  then  the  State 
must  consider  initiating  measures  to 
reconcile  the  problem.  Possible 
reconciliation  measures  would  include, 
but  would  not  be  limited  to:  (a) 
Enhancing  monitoring  requirements;  (b) 
increasing  the  environmental  benefit 
component  of  DER  use,  or  limiting  the 
use  of  DER's  to  compensate  for  the 
difference  between  actual  emissions  and 
the  reductions  needed  to  reach 
attainment;  (c)  implementing  additional 
technology-specific  emissions 
reductions;  (d)  increasing  penalties,  or 
(e)  restricting  trading. 

The  EPA  would  also  perform  a 
national  audit  based  on  the  compilation 
of  State  audit  reports  and  if  necessary, 
would  revise  the  open  market  program 
in  accord  with  the  audit's  findings. 

m.  Discussion  of  Issues 

This  section  provides  more  detail  on 
the  provisions  of  the  OMTR  and  issues 
surrounding  the  development  of  an 
open  market  trading  system  and 
requests  public  comment  on  several 
issues.  This  section  also  discusses 
elements  of  the  proposed  model  rule 
that  States  could  modify  to  meet  their 
unique  needs.  The  EPA  recognizes  that 
States  may  develop  variations  on  this 
rule  that  are  better  suited  to  specific 
local  air  pollution  problems,  and  EPA 
will  be  flexible  with  respect  to 
approving  a  variation  to  the  model  rule 
if  the  State  provides  an  adequate  and 
reasonable  justification. 
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A.  Regulatory  and  Contractual  Liability 
in  the  Open  Market 

Currently,  most  emissions  trades 
between  existing  sources  are  made 
through  single-source  SIP  revisions  that 
must  be  approved  by  both  States  and 
EPA.  Pre-approval  scrutiny  of  each  trade 
is  generally  effective  in  ensuring  that 
trading  does  not  interfere  with  air 
quaUty  requirements:  For  example,  that 
the  emission  reductions  and  increases 
involved  are  calculated  from 
appropriate  baselines  and  are 
appropriately  quantified.  However, 
individual  SIP  revisions  take 
considerable  time  and  involve 
substantial  costs  for  both  the  private 
sector  and  State  and  Federal 
governments.  At  least  in  part  because  of 
these  transaction  costs,  the  number  of 
emissions  trades  between  existing 
sources  has  been  relatively  low,  and 
significant  potential  opportunities  to 
meet  air  quality  objectives  at  lower  cost 
have  not  been  realized. 

The  EPA's  fundamental  objectives  in 
this  proposal  are  to  free  up  the  market 
for  a  higher  volume  of  cost-effective 
emissions  trading  while  at  the  same 
time  maintaining  the  relatively  high 
level  of  quality  assurance  that  the 
current  system  provides.  To  meet  these 
objectives,  EPA  has  used  the  following 
"design  criteria"  in  designing  th3 
proposed  open  market  trading  rule.  The 
proposed  rule  should: 

(1)  Support  timely  attainment  and 
maintenance  of  the  Clean  Air  Act's 
pubUc  health  protection  standards; 

(2)  Reduce  private  sector  compliance 
costs,  making  it  possible  to  better 
protect  the  environment  at  lower  cost; 

(3)  Reduce  governmental  costs  in 
administering  an  expanded  emissions 
trading  system; 

(4)  Make  maximum  use  of  private 
sector  mechanisms  for  quality  assurance 
(liabiUty  arrangements,  contractual 
guarantees,  insurance,  third  party 
services,  etc.); 

(5)  Give  potential  market  participants 
the  ability  to  predict  with  reasonable 
certainty  which  emission  reduction 
actions  will  be  found  valid  and 
creditable  by  govenunental  authorities; 
and 

(6)  Provide  the  private  sector  with 
strong  incentives  to  comply  with  all 
requirements  while  at  the  same  time 

.  giving  responsible  ("good  faith")  market 
participants  reasonable  expectations  on 
potential  exposure  to  civil  or  criminal 
penalties. 

The  proposed  rule,  as  already  noted, 
is  derived  fitim  the  "open  market" 
concept  developed  by  the  EPA- 
supported  NESCAUM-MARAMA 
demonstration  project  and  elaborated  in 


a  recent  article.^  This  approach  avoids 
the  need  for  single-source  SIP  revisions 
by  treating  emissions  trading  as  a 
compUance  option,  that  is,  as  another 
means  of  compliance  with  applicable 
pollution  control  requirements 
contained  in  the  State  Implementation 
Plan  (SIP). 

At  present,  most  SIP's  establish 
emission  limitations  direcdy  applicable 
to  specific  equipment  and  operations  at 
facilities.  Owners  and  operators  of  such 
facilities  must  comply  with  these 
emission  limitations  by  installing 
emissions  control  equipment,  making 
process  changes,  or  changing  fuels  or 
other  inputs.  Failure  to  comply  is  a 
violation  of  State  law  and  section  113  of 
the  Clean  Air  Act  and  exposes  the 
source  to  enforcement  proceedings  by 
the  State  and  EPA.  Citizens  may  also 
bring  actions  to  enforce  these 
obligations  imder  section  304  of  the  Act. 

Under  the  open  market  concept, 
sources  would  have  the  option  of 
complying  by  purchasing  appropriate 
amounts  (tons)  of  discrete  emission 
reductions  (DER's)  generated  by  others. 
The  governmental  role  in  reviewing 
emissions  trades  would  be  transformed 
from  prior  approval  during  SIP  revisions 
to  "post-hoc"  scrutiny  during 
compUance  determinations.  Eliminating 
pre-approval  of  reductions  and  shifting 
to  review  at  the  compliance  stage  would 
greatly  free  up  the  market  and  increase 
trading  volume,  thereby  reducing 
compliance  costs  and  benefitting  the 
environment. 

A  key  issue  identified,  however,  in 
the  NESCAUM-MARAMA 
demonstration  project  and  in  the  above- 
cited  article  is  how  to  maintain 
confidence  that  DER  quality  vdll  remain 
high — ^that  reductions  will  be  taken  only 
from  appropriate  baselines  and 
rigorously  quantified — as  government 
involvement  moves  from  prior  approval 
to  compliance  audiUng. 

Maintaining  confidence  in  the  quaUty 
of  DER's  is  critical  from  all  perspectives. 
Regulatory  authorities  and  the  public 
need  to  know  that  pollution  wrill 
actually  be  reduced  as  projected,  and 
the  private  sector  needs  to  know  that  the 
market  will  reward  high  quaUty 
reductions  and  reject  defective  ones.  Yet 
detailed  compUance  audits  are 
inherently  conducted  on  only  a  fraction 
of  sources  each  year,  as  limited 
govenunental  enforcement  resources 


'EmiMioni  Reduction  Credit  Demondration 
Project,  Phase  n,  Volume  I  Final  Report,  April  1995. 
Developing  a  Market  in  Emission  Credits 
Incremental:  An  "Open  Market"  Paradigm  for 
Market-Based  Pollution  Control;  Richard  Ayres, 
Bureau  of  National  Affairs  Environment  Reporter, 
Current  Affairs  December  2, 1994. 


must  be  targeted  at  a  range  of  high 
priority  environmental  problems. 

In  the  stakeholder  and  interagency 
review  processes  conducted  prior  to  this 
proposal,  a  number  of  options  were  put 
forward  for  maintaining  DER  quality 
assurance  in  an  expanded  emissions 
trading  market.  The  proposal  made 
today  is  a  hybrid  of  these  options  that 
EPA  has  developed  using  the  "design 
criteria"  described  above.  The  EPA 
beUeves  this  hybrid  best  serves  the  twin 
objectives  of  fi«eing  up  the  market  for 
a  higher  volume  of  emissions  trading 
while  maintaining  sound  quaUty 
assurance  incentives. 

1.  Option  1:  User  LiabiUty 

The  first  option  considered  was  put 
forth  by  the  original  developers  of  the 
open  market  concept.  Building  directly 
on  the  current  regulatory  structure,  they 
contemplated  that  liability  for 
deficiencies  in  DER's  under  the  Clean 
Air  Act  and  State  air  poUuUon  laws 
would  remain  with  the  party  who 
purchased  and  used  the  DER's  as  a 
compUance  option,  since  that  party  had 
the  original  compUance  obligation.  The 
key  concepts  underlying  this  option  are 
that  (1)  DER's  are  compliance  products 
similar  to  pollution  control  equipment, 
and  (2)  as  such  the  user  source  is 
responsible  for  compUance  when  using 
DER's  just  as  it  is  when  complying  by 
use  of  control  equipment. 

Like  sources  using  piut:hased  control 
equipment  or  services,  sources  using 
DER's  to  meet  their  emission  limits 
would  be  able  to  control  their 
compUance  risks  by  choosing  carefuUy 
among  vendors  and  by  negotiating  for 
appropriate  guarantees,  insurance,  or 
indemnification  provisions.  Pollution 
control  equipment  and  services 
purchased  from  vendors  generaUy  come 
with  guarantees  specified  in  contracts  or 
implied  under  commercial  law,  or  with 
specific  insurance  policies  or 
indemnification  agreements  as 
negoUated  by  the  parties.  PoUution 
sources  using  purchased  control 
equipment  or  services,  however,  remain 
responsible  for  their  own  compliance 
obUgaUons  with  State  and  Federal 
poUution  laws,  and  remain  liable  to 
enforcement  authorities  in  cases  of  non- 
compliance, even  if  the  non-compUance 
was  caused  by  a  shortcoming  in  the 
products  or  services  purchased  from  a 
vendor.  In  that  case,  sources  have 
recourse  to  contractual  guarantees, 
insurance,  or  indemnification 
provisions.  Through  these  provisions 
sources  can  return  to  compliance  (e.g., 
obtain  satisfactory  equipment)  and  be 
compensated  appropriately  for  damages. 

LiabiUty  for  compUance  with  State 
and  Federal  poUution  laws  and  the 
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prospect  of  enforcement  for  non- 
compliance encourage  each  soxirce  to 
pay  attention  to  the  quality  of  goods  and 
services  offered  by  prospective  vendors 
of  emission  control  equipment,  fuels, 
and  services.  In  the  competition  for 
sources'  business,  market  forces  favor 
vendors  with  great  expertise,  good  track 
records  for  reliability,  or  the  tiest 
guarantees.  Less  capable  vendors,  who 
expose  their  clients  to  greater  risks  of 
non-compUance,  generally  command 
lower  prices — if  they  can  get  any 
business  at  all.  Market  forces  would  be 
expected  to  operate  in  the  same  way  for 
DER's.  In  order  to  minimize  risk,  buyers 
would  look  for  quality  and  favor  DER's 
that  present  low  risks  of  placing  users 
in  non-compliance.  Users  would  remain 
responsible  to  enforcement  authorities 
in  cases  of  non-compliance,  but  would 
be  able  to  use  contractual  provisions 
(guarantees,  insurance,  etc.)  to  shift  the 
financial  consequences  to  generators  or 
intermediaries  that  sold  them  defective 
goods.  The  care  users  would  take  to 
reduce  their  compliance  risks  would 
help  assure  the  quality  of  DER's  for  the 
benefit  of  both  governmental  authorities 
and  the  public. 

Many  participants  in  pre-proposal 
stakeholder  discussions  expressed 
support  for  this  option  of  placing 
liability  for  DER  validity  on  the  buyer. 
Some  participants,  however,  expressed 
concern  that  this  option  would  not 
provide  appropriate  incentives  for 
attention  to  DER  quality  if  the  seller  and 
buyer  are  not  in  an  independent,  arms- 
length  business  relationship,  such  as 
when  DER  transactions  are  internal  to  a 
company  or  between  companies  that 
have  close  ties. 

Still  other  participants  expressed 
concern  that  buyer  liability  could  create 
excessive  uncertainties  and  risks  for 
buyers.  They  predicted  that  buyer 
liability  would  reduce  market  activity 
and  suggested  other  options. 

2.  Option  2:  Retaining  Pre-Approval 
Requirement 

Several  commentors  recommended 
that  EPA  continue  to  allow  trading  only 
in  reductions  that  have  been  pre- 
approved  by  governmental  authorities, 
liiey  contended  that  an  active  market 
could  develop  only  if  buyers  have 
certainty  that  reductions  offered  on  the 
market  will  be  accepted  by 
governmental  authorities,  and  that  this 
degree  of  certainty  could  be  provided 
only  by  governmental  pre-approval. 

lliese  commenters  acknowledged, 
however,  that  the  requirement  for  a 
source-specific  SIP  revision  was  an 
expensive  and  lengthy  process  for  both 
industry  and  government  and  would 
remain  a  bottleneck  preventing 


expansion  of  the  market,  especially 
given  cturent  governmental  budgetary 
constraints.  In  response,  these 
commenters  suggested  process  changes 
such  as  limiting  the  time  allowed  for 
State  review  or  dispensing  with  EPA 
review. 

Other  commenters,  however, 
expressed  concern  that  these  process 
changes  would  present  too  high  a  risk 
of  approving  poor  quality  DER's. 
Governmental  approval  would  be  given 
despite  reduced  scrutiny  of  DER  quality. 
Neither  buyers  nor  any  other  party 
would  have  incentives  to  scrutinize  the 
quality  of  DER's  offered  on  the  market 
once  they  were  govemmentally 
approved.  These  commenters  expressed 
concern  that  this  would  lead  to  an 
influx  of  tmsupported  DER's,  to  the 
disadvantage  of  generators  that  were 
trying  to  follow  the  rules,  and  an 
increase  in  actual  pollution  levels. 

3.  Option  3:  Splitting  Regulatory 
Liability  Between  User  and  Generator 

Other  commenters  suggested  splitting 
liability  for  compliance  vmder  State 
laws  and  the  Clean  Air  Act  among  the 
generators  and  users  of  DER's.  Under 
this  option,  DER  generators  would  bear 
full  liability  for  the  validity  of  the  DER's 
they  sold,  and  users'  liability  would  be 
limited  to  deficiencies  in  how  DER's 
were  used  (i.e.,  inacciuate  calciilation  of 
a  user's  complitmce  "debit").  In  other 
words,  users  could  purchase  and  use 
DER's  without  any  legal  risk  for 
deficiencies  in  the  generation  of  those 
DER's.  In  a  variation  of  this  option,  the 
user  would  have  the  limited  obligation 
to  make  up  shortfalls  if  compliance 
authorities  discovered  deficiencies  in 
the  DER's  it  relied  on.  Commenters 
stated  that  one  of  the  advantages  of  this 
approach  would  be  that  each  party 
would  be  held  resi)onsible  for  actions 
under  its  own  control.  The  transaction 
costs  associated  with  constructing  legal 
arrangements  to  give  the  DER  buyer 
information  and  certainty  about  DER 
generation  activities  (inspecting 
potential  DER  purchases  and  negotiating 
for  guarantees  or  insurance)  would  be 
avoided,  thereby  expanding  the  volume 
of  trading  and  the  cost  savings. 

Proponents  of  this  option 
acknowledged  that  buyers  would  have 
fewer  incentives  to  inspect  DER's 
offered  to  them,  compared  to  the  buyer 
liability  option.  They  contended, 
however,  that  it  would  be  possible  to 
increase  the  frequency  of  governmental 
audits,  and  the  size  of  penalties,  enough 
to  maintain  DER  quality  assurance. 
Other  commenters  expressed  concern 
that  an  increase  in  governmental 
auditing  sufficient  to  preserve  DER 
quality  would  be  difficult  in  light  of 


budgetary  constraints,  and  that  it  would 
be  difficiilt  to  convey  appropriate 
market  signals  about  potential  penalties 
through  case-by-case  enforcement 
actions.  Legal  issues  were  also  raised 
over  whether  State  authorities  could 
obtain  jurisdiction  over  out-of-state 
generators,  and  on  whether  statutes  of 
limitations  with  respect  to  generation 
violations  would  begin  to  run  before  the 
DER's  are  used. 

4.  Option  4:  Reliance  on  Third  Party 
Guarantors 

Another  suggested  option  is  to  allow 
independent  third  parties  to  guarantee 
the  validity  of  DER  generation  and 
assiune  the  compliance  liability  for 
invalid  DER's.  In  this  option, 
independent  third  parties  would 
become  subject  to  penalties  imder  State 
laws  and  the  Clean  Air  Act  if  DER's 
were  deficient.  This  liability  would  give 
such  third  parties  incentives  similar  to 
those  of  the  buyer  imder  Option  1  to 
inspect  DER's  carefully  and  choose 
those  that  are  best  supported.  The  user 
would  remain  liable  for  deficiencies  in 
how  DER's  were  used,  as  in  the  split 
liability  option  above. 

Proponents  indicated  that  this 
approach  could  be  of  special  value 
when  dealing  with  small  sources  that 
have  the  potential  to  generate  cost- 
effective  emission  reductions,  but  that 
lack  the  knowledge  or  capacity  to  seize 
the  opportunities  on  their  own. 
Likewise,  the  availability  of  such  third 
parties  might  be  valuable  to  small 
sources  that  were  potential  users  of 
DER's,  but  that  lacked  the  necessary 
expertise  to  purchase  high  quality  DER's 
on  their  own  or  the  willingness  to 
asstime  liability  for  defective  DER's. 
Other  commenters  raised  questions 
about  the  legal  means  by  which  such 
third  parties  would  be  made  subject  to 
regulatory  liability,  how  to  define  an 
independent  third  party,  and  how  to 
handle  the  potential  bankruptcy  of  such 
a  party. 

5.  Proposed  Approach 

The  proposed  open  market  trading 
rule  adopts  a  hybrid  of  these  options,  as 
well  as  other  measures  to  address 
concerns  about  incentives  and 
uncertainties.  The  proposal  is  based 
largely  on  Options  1  and  4,  while  also 
requesting  comment  on  the  issues  raised 
in  Option  3.  The  EPA  believes  that  the 
principle  of  buyer  liability  will  work  the 
best  to  assiue  DER  quality.  The  EPA  also 
believes  that  in  addition  to  their  major 
role  through  contractual  mechanisms, 
third  parties  should  be  allowed  to 
assume  regulatory  liability  in  certain 
circumstances.  The  proposal  also 
reflects  other  significant  features 
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intended  to  promote  market  activity  by 
reducing  the  uncertainties  associated 
with  buyer  liability. 

Accordingly,  under  the  proposed 
open  mariwt  trading  rule,  sources  may 
use  DER's  in  lieu  of  direct  pollution 
control  measiu«8  to  demonstrate 
comphance  with  their  emission 
reduction  obligations  under  State  and 
Federal  law.  Today's  rule  proposes  that 
the  user  source  would  be  responsible  to 
enforcement  authorities  for  compliance. 
The  EPA  has  taken  four  steps  in  this 
proposal  to  reduce  the  imcertainties  and 
transaction  costs  associated  with  this 
liability  structure.  Included  in  these 
steps  are  provisions  for  third  parties,  in 
certain  circumstances,  to  assume  the 
legal  responsibilities  of  a  generator.  In 
addition,  EPA  is  considering  and  asking 
for  comment  on  whether  there  are 
appropriate  circumstances  in  which  a 
third  party  could  take  on  a  portion  of 
the  legal  liability  of  certain  users,  or 
liability  could  be  divided  between  user 
and  generator. 

a.  Generator  Certification.  First,  the 
proposal  would  require  generator 
sources  to  certify,  imder  penalty  of  law, 
to  the  accuracy  of  the  underlying  factual 
information  (e.g.,  the  acctuacy  of 
monitoring  and  other  data  used  to 
calculate  the  reductions),  which 
supports  DER's  offered  for  sale.  If 
subsequent  investigation  should 
demonstrate  that  such  information  was 
inacciuate,  the  generator  would  be 
subject  to  civil  and,  if  appropriate, 
criminal  enforcement.  It  should  be 
noted  that  certification  is  a  requirement 
to  which  pollution  control  equipment 
vendors  are  not  subject,  but  EPA 
believes  it  is  an  appropriate  requirement 
for  DER  generators  in  order  to  provide 

a  significant  added  measure  of  DER 
quality  assurance  to  prospective  users. 
State  and  Federal  authorities,  and  the 
pubUc. 

b.  Guidance  for  Emissions 
Quantification  Protocols.  Second,  EPA 
proposes  to  issue  guidance  containing 
criteria  for  emissions  quantification 
protocols.  Quantification  of  the 
emissions  reductions  that  sources  have 
generated  and  the  amounts  that  are 
needed  by  users  would  have  to  meet  the 
criteria  in  this  guidance.  In  addition, 
working  with  the  States,  industry,  and 
the  environmental  community,  EPA 
proposes  to  create  a  mechanism  for 
approving  specific  quantification 
protocols  for  priority  t)rpes  of  generation 
and  use  activities.  A  niunber  of  such 
protocols  would  be  drafted  by 
industries,  and  others  by  EPA  or  States. 
They  would  be  reviewed  by  a  multi- 
stakeholder  process  prior  to  an  EPA 
approval  decision.  TTie  EPA  believes 
these  protocol  guidance  and  specific 


protocols  wotild  give  generators  and 
users,  as  well  as  compUance  authorities, 
a  predictable  "road  map"  for 
distinguishing  DER's  that  have  a  high 
likelihood  of  being  considered  vahd, 
from  ones  that  are  suspect  or  clearly 
inadeouate. 

c.  Tnird-Party  Relationships.  Third, 
EPA  proposes  to  encourage  the 
emergence  of  a  variety  of  third-party 
relationships  that  could  help  the  market 
function.  Within  the  context  of  Option 
1 ,  third  parties  could,  through 
contractual  arrangements,  assiune  many 
important  functions  that  would  assist 
generatora  and  users.  Further,  as 
suggested  in  Option  4  above,  EPA 
proposes  to  allow  third  parties  to 
assume  the  regulatory  liability  of 
generatora  in  certain  circumstances. 
Finally,  EPA  is  considering  and 
requesting  comment  on  the  possibility 
of  allowing  third  parties  to  take  on  a 
portion  of  the  regulatory  UabiUty  of 
certain  usere. 

(i)  Third  party  contractual  roles. 
Under  the  proposal,  generators  and 
users  could  enter  contractual 
arrangements  with  third  parties  to 
perform  a  variety  of  important 
functions.  For  example,  generators  and 
users  could  hire  technical  and  legal 
experts  to  improve  their  abiUty  to  create 
and  purchase  high  quality  DER's. 
Technical  experts  could  help  generatora 
develop  quantification  protocols  that 
conform  to  EPA  guidance,  and  develop 
the  data  that  plugs  into  such  protocols. 
Lawyere  could  provide  expert  opinions 
on  the  applicable  State  and  Federal 
requirements  that  determine  a  source's 
baseline.  Similar  technical  and  legal 
services  could  be  performed  for  the 
user,  both  to  determine  the  user's  need 
for  DER's  and  to  pick  the  highest 
quality. 

Third  parties  could  also  serve  as 
brokera  matching  sellera  and  buyera. 
Some  third  parties  may  acquire  their 
own  portfolios  of  DER's  and  offer 
guarantees,  insurance,  or 
indemnification  services  to  buyera. 

Independent  third  parties  could  serve 
as  a  trusted  source  of  expert  opinions 
estabhshing  the  quality  of  DER's.  Such 
opinions  would  not  refieve  the  user  of 
its  regulatory  Uability  under  State  law 
and  the  Clean  Air  Act,  but  they  could 
serve  to  reduce  uncertainty,  distinguish 
high  quahty  products,  and  build  market 
confidence.  The  EPA  specifically 
requests  comment  on  whether  an 
opinion  by  an  independent  third  party 
should  be  required  when  the  generator 
and  the  user  are  not  in  an  "arms-length" 
relationship. 

(ii)  Third  parties  as  generators.  The 
EPA  also  proposes  that,  under  defined 
circiunstances,  third  parties  could 


directly  assiune  the  regulatory  UabiUty 
of  generatora.  Third  parties  could  play 
an  instrumental  role  when  dealing  with 
smaU  batches  of  cost-effective  emission 
reductions  from  smaUer  sources.  The 
EPA  recognizes  that  the  requirement  for 
generator  certification  could  discourage 
participation  by  small  sources  with  the 
potential  to  make  highly  cost-effective 
reductions.  Buyera  may  also  be  reluctant 
to  take  on  the  task  of  inspecting 
numerous  smaU  DER  offerings  from 
such  sources.  Third  parties  may  be  more 
famiUar  with  the  emission  reduction 
methods  and  the  DER  calculation 
protocols  than  the  ownere  and  operatore 
of  such  generator  sources.  Third  parties 
could  offer  the  service  of  taking 
operational  responsibiUty  for 
performing  and  documenting  emission 
reducing  actions  for  such  sources, 
thereby  capturing  inexpensive  emission 
reductions  opportimities  that  smaller 
sources  would  otherwise  be  unaware  of, 
or  that  they  would  be  unwilling  to  seize 
on  their  own  given  the  requirement  for 
generator  certification.  The  third  party 
could  then  take  ownerehip  or  control  of 
the  reductions  achieved,  aggregate  many 
small  batches  of  DER's,  and  offer  them 
for  sale  to  usera. 

To  promote  such  actions,  EPA  is 
proposing  that  third  party  aggregatora  of 
DER's  from  small  sources  could  take  on 
the  responsibiUties  of  generators  under 
the  rule  in  certain  circumstances. 
Specifically,  this  could  occur  where  the 
third  party  entera  an  agreement  with  the 
owner  of  the  small  source  to  take  actual 
operational  responsibility  for 
performing  and  documenting  the  action 
that  generates  DER's.  Under  the  rule,  the 
third  party  would  be  considered  an 
"operator"  of  the  sources  in  question, 
for  the  purposes  of  the  Clean  Air  Act. 
The  thiid  party,  not  the  numerous 
smaller  sources,  would  file  the  Notice 
and  Certification  of  Generation  and 
assume  the  legal  risk  associated  with  the 
generator's  certification  as  to  the 
accuracy  of  the  information  underlying 
its  DER;  the  sources  whose  emissions 
the  aggregator  reduced  would  have  no 
UabiUty.  The  user  would  look  to  the 
third  party  operator,  not  the  actual 
ownera  of  those  sources,  for  the 
necessary  documentation  and 
certification  as  to  the  vaUdity  of  the 
DER's,  and  for  appropriate  guarantee  or 
insurance  provisions. 

In  order  to  qualify  for  this  role,  the 
third  party  also  would  need  to 
demonstrate  financial  responsibility,  in 
order  to  insure  that  it  has  an  adequate 
stake  in  generating  bona  fide  DER's,  and 
that  the  neither  subsequent  usera  nor 
the  environment  bear  an  undue  risk  in 
case  of  fi-aud  or  bankruptcy.  EPA  solicits 
comment  on  what  specific  criteria  for  a 
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showing  of  financial  responsibility 
should  be  set  forth  in  the  final  rule,  and 
whether  any  additional  qualifications  or 
requirements  on  such  third  parties 
would  be  appropriate. 

(iii)  Thira  parties  as  users.  EPA  is 
considering  and  requests  comment  on 
whether  third  parties  could  play  a 
similar  role  on  the  user  side.  The  EPA 
recognizes  that,  as  on  the  generation 
side,  some  sources  with  the  potential  to 
reduce  control  costs  by  using  DER's  may 
nonetheless  be  unwilling  to  take  on  the 
regulatory  Uability  associated  with 
responsibiUty  for  the  vaUdity  of  the 
DER's.  It  has  been  suggested  that  the 
rule  could  allow  a  quaUfied  third  party, 
by  agreement  with  the  user  source,  to 
assiune  the  user's  liabihty  imder  State 
law  and  the  Clean  Air  Act  for  the 
vaUdity  of  the  DER's  used.  Under  this 
suggested  approach,  the  user  would 
retain  legal  responsibility  for  the 
calculation  of  the  amount  of  DER's 
needed  for  compliance,  as  well  as  all 
other  aspects  of  how  the  user  source  is 
operated.  The  third  party,  however, 
would  assiune  legal  responsibihty  for 
the  validity  of  the  DER's  acquired  and 
used. 

The  EPA  is  considering  and  requests 
comment  on  this  approadi  should  be 
adopted,  and  if  so,  with  what  «> 
appropriate  conditions.  Specifically, 
Q'A  is  considering  and  soUcits 
comment  on  what  conditions  would  be 
necessary  to  maintain  DER  quahty 
assiuance  incentives  and  capabiUties  for 
compliance  determinations  and 
enforcement  actions  equal  to  those 
associated  with  user  liability  alone.  For 
example,  to  ens\ue  that  the  third  party 
has  the  same  motivation  as  would  the 
otherwise  liable  user  to  review  DER 
offerings  with  care  and  choose  on  the 
basis  of  quahty,  the  third  party  would 
have  to  he  functionally  independent  of 
the  generator  from  which  it  acquired  the 
DER's.  The  third  party  would  also  have 
to  consent  expressly  to  take  on  the  legal 
responsibiUty  of  the  user  soiuce  for 
deficiencies  in  the  DER's,  and  to  being 
considered  an  "operator"  of  user  source 
for  that  purpose.  The  user  and  third 
party  would  have  to  file  a  single,  luiified 
Notice  of  Intended  Use.  They  would 
have  to  do  likewise  for  the  Notice  and 
Certification  of  Use,  which  would  have 
to  include  certifications  under  penalty 
of  law  by  responsible  corporate  officers 
of  both  die  user  and  the  third  party  as 
well  as  to  the  acciu^cy  of  the  facts 
underlying  their  resp)ective  portions  of 
the  dociunentation.  The  third  party 
woidd  have  to  acknowledge  the 
jiuisdiction  of  the  user  source's  State, 
and  that  any  statutes  of  limitations  on 
DER  validity  run  from  the  time  DER's 
are  used,  regardless  when  they  were 


generated.  The  third  party  would  have 
to  commit  to  be  presrait  and  make 
records  available,  on  the  same  basis  as 
the  user,  present  with  the  user  itself,  for 
any  inspections  ot  related  interaction 
with  comphance  authorities.  As  on  the 
generation  side,  a  demonstration  of  the 
third  party's  financial  responsibiUty 
would  assure  that  it  has  a  sufficient 
stake  to  motivate  diUgence  in 
determining  the  vaUdity  of  DER's,  and 
woidd  protect  the  environment  from 
undue  risks  of  fraud  or  bankruptcy.  As 
above,  EPA  soUcits  comment  on  what 
specific  criteria  should  ^govern  a 
lowing  of  financial  responsibiUty.  The 
EPA  is  also  considering  and  requests 
comment  on  how  this  approach  woidd 
affect  compUance  determinations  and 
enforcement  proceedings  in  terms  of 
complexity,  resource  demands,  and 
effectiveness. 

*d.  "Good  Faith"  Purchasers.  Fourth, 
EPA  proposes  to  develop  a  penalty  or 
enforcement  response  poUcy  in 
conjunction  with  the  final  open  market 
trading  rule  that  would  lay  out  in 
greater  detail  how  EPA  intends  to 
respond  when  DER's  are  determined  to 
be  deficient,  despite  users'  "good  faith" 
efforts,  and  the  criteria  upon  which 
good  faith  would  be  judged. 
Enforcement  of  the  Clean  Air  Act  has  a 
number  of  objectives,  including 
remediation  of  environmental  harm  and 
deterrence  of  further  non-compliance. 
The  penalty  or  enforcement  response 
poUcy  wiU  address  the  case  where  a 
source  has  fully  acted  in  good  faith  in 
the  purchase  of  DER's,  including 
exercising  due  diUgence  in  the 
inspection  and  selection  of  those  DER's, 
and  yet  the  DER's  are  subsequently 
determined  to  be  deficient  by 
compUance  authorities.  The  poUcy  vnU 
make  clear  that  EPA's  focus  woidd  be 
on  remedying  the  harm  to  the 
environment  fit>m  deficiencies  in  the 
DER's  (i.e.,  the  harm  from  excess 
emissions).  This  could  be  accompUshed 
by  requiring  the  user  only  to  purchase 
and  retire  a  sufficient  number  of  DER's 
(perhaps  with  a  multipUer)  to  recoup 
the  deficiencies  in  the  DER's  originaUy 
used.  The  EPA  requests  comments  on 
the  steps  a  piut:haser  might  take  to  be 
considered  a  good  faith  purchaser  and 
on  the  appropriate  multipUer,  if  any, 
should  be  appUed  in  cases  where 
replacement  DER's  are  to  be  acquired. 

The  EPA  beUeves  these  four  features 
of  the  proposal  would  provide 
generators,  users,  and  government 
authorities  with  sufficient  guidance  and 
certainty  so  that  an  active  market  in 
high  quaUty  DER's  would  develop. 

After  careful  consideration,  EPA 
rejected  Option  2  (pre-approval 
requirement).  The  EPA  agrees  with 


concerns  expressed  by  some 
commenters  that  retaining  prior 
approval  would  maintain  the  bottleneck 
in  the  current  system,  and  that 
proposals  to  Umit  State  governmental 
review  time  or  dispense  with  Federal 
review  would  run  too  high  a  risk  of 
giving  governmental  sanction  to  poor 
quaUty  DER's. 

It  should  be  noted  that  nothing  in  the 
proposed  model  rule  is  intended  to 
prevent  a  State  or  other  authorities  from 
examining  the  quaUty  of  a  particular 
DER  prior  to  the  compliance 
determination  phase.  Indeed,  the  Notice 
and  Certification  of  Generation  and  the 
Notice  of  Intent  to  Use  would  give  a 
State  the  opportimity  to  review  a 
particular  DER  at  an  earUer  stage,  if  it 
so  chooses.  The  EPA  expects  also  that 
many  sources  may  seek  informal 
consultations  with  States  or  EPA  on  the 
appropriateness  of  an  emissions 
quantification  protocol,  the  correct 
appUcation  of  a  monitoring  method,  the 
appUcable  baseline  requirements,  or 
other  issues.  The  availabiUty  of  such 
informal  consultations  could  play  an 
important  role  in  providing  certainty 
and  predictabiUty  to  the  market.  The 
EPA  intends  to  continue  working  with 
stakeholders  to  explore  mechanisms  for 
informal  early  review  of  particular 
DER's. 

With  respect  to  Option  3,  eliminating 
the  user's  responsibility  for  the  quality 
of  the  DER's  it  purchased  would  reduce 
transaction  costs  and  thereby  expand 
the  scope  of  trading  leading  to  economic 
and  environmental  benefits.  It  would 
also  increase  the  importance  of 
governmental  scrutiny  during 
compliance  determinations  as  a  check 
on  DER  vaUdity  and  a  means  of 
ensuring  achievement  of  the 
environmental  benefits.  Only  a  fraction 
of  sources  are  subject  to  detailed 
compUance  inspections  each  year.  If 
users  are  responsible  for  making  up 
deficiencies,  they  will  have  some 
incentive  to  inspect  the  DER's  offered  to 
them  to  assure  that  they  are  real, 
surplus,  and  appropriately  quantified. 
Nevertheless,  it  is  possible  that  more 
unsupported  or  invaUd  DER's  would  be 
sold.  'This  would  increase  pollution, 
-  damage  pubUc  health,  and  undermine 
confidence  in  the  market.  The  EPA  is 
also  concerned  that  both  of  these 
approaches  could  put  the  most 
scrupulous  DER  generators  at  a 
competitive  disadvantage  as  compared 
with  others  that  may  exercise  less  care 
in  their  DER  generation  activities, 
unless  compliance  determinations  are 
an  effective  check  on  the  supply  of 
defective  reductions.  The  EPA  requests 
comment  on  these  issues.  The  EPA  also 
requests  comment  on  how,  under  a  spUt 


habiUty  approach.  States  would  address 
jurisdictional  issues  over  out-of-State 
generators,  or  issues  of  responsibiUty  for 
DER's  generated  in  the  past  by  sources 
no  longer  in  business. 

The  EPA  requests  comments  on  aU 
aspects  of  its  proposed  approach  to 
habiUty. 

B.  DER  Generation 

1.  DER  Formation  and  Baseline 

J  Under  the  proposed  OMTR, 
participating  sources  may  create 
reductions  by  reducing  their  emissions 
for  a  specific  period  of  time  below  levels 
allowed  by  the  approved  SIP,  State 
adopted  rules  (if  more  stringent  and  not 
yet  in  the  approved  SIP),  appUcable 
Federal  requirements  (e.g.,  NSPS),  or 
historical  actual  emissions,  whichever  is 
more  stringent.  The  source  would  not  be 
required  to  remain  at  that  new  lower 
level  permanently,  but  instead  could 
reduce  for  a  discrete  time  period.  During 
that  period,  reductions  may  be 
calculated  by  determining  the  difference 
between  what  the  source's  emissions 
would  have  been  imder  the  baseline 
emissions  rate  (actual  or  allowable 
emissions  without  the  DER  generation 
strategy)  and  the  actual  emissions  for 
the  discrete  period  of  operation  at  the 
new  lower  emissions  level,  times  a 
measure  of  the  source's  operational 
level.  The  source  would  calculate  its 
DER's  in  one  ton  imits. 

The  generation  baseUne  estabUshes  a 
benchmark  for  what  is  surplus  to  all  the 
source's  appUcable  Federal  and  State 
requirements,  including  those  contained 
in  the  area's  SIP.  Therefore,  for  sources 
located  in  areas  where  the  attainment  or 
maintenance  plan  is  based  on  a  source's 
actual  emissions,  the  generation 
baseline  would  be  the  lower  of  the 
source's  expected  actual  or  allowable 
emissions.  In  areas  that  have  fully 
approved  attainment  or  maintenance 
plans  which  are  based  on  sources' 
allowable  emissions,  the  State  has  the 
option  to  let  sources  use  their  allowable 
emissions  as  the  generation  baseline. 
For  sources  not  subject  to  any 
appUcable  VOC  or  NOx  requirements, 
and  located  in  areas  that  are  not 
required  to  have  attainment  or 
maintenance  plans,  the  baseUne  would 
also  be  based  on  the  source's  actual  pre- 
generation  strategy  emissions. 

In  some  cases,  the  soiuces  "actual" 
baseUne  emissions  could  be  measured 
directly,  for  example,  as  the  pre-control 
device  emissions.  In  other  cases,  the 
baseline  could  be  determined  by 
reference  to  emissions  rates  for  the  two 
years  immediately  prior  to  the 
generation  period  in  question,  unless 
some  other  time  period  was  deemed  to 


be  more  representative  of  the  operation 
of  the  source.  In  such  cases,  the 
expected  actual  emissions  would  be  the 
product  of  the  historical  baseline 
emissions  rate  per  unit  production  and 
the  actual  production  during  the 
generation  period.  The  expected 
allowable  emissions  would  be  the 
product  of  the  allowable  emissions  rate 
per  unit  production  and  the  actual 
production  diuing  the  generation 
period. 

Some  comments  have  expressed 
concern  about  the  estabUshment  of  the 
emissions  baseline  for  sources 
generating  DER's  in  areas  which  have 
failed  on  a  prolonged  basis  to  submit 
and  gain  EPA  approval  of:  (a)  Measures 
needed  to  meet  rate  of  progress  (ROP) 
requirements,  (b)  attainment 
demonstrations,  or  (c)  maintenance 
plans.  These  commenters  have  argued 
that  if  a  State  has  not  yet  adopted  the 
additional  emissions  control  measures 
that  would  be  necessary  to  rectify  such 
a  SIP  deficiency,  DER  generating 
sources  would  be  operating  from  an 
inappropriately  high  baseline.  The 
commenters  have  suggested  that  steps 
would  need  to  be  taken  to  address  such 
situations,  for  example,  (a)  barring 
further  DER  accrual  by  generators  until 
the  ROP,  attainment  demonstration,  or 
maintenance  plan  deficiency  is 
remedied,  or  (b)  discounting  DER 
generation  by  an  amount  proportional  to 
the  area's  overall  reduction  deficiency. 

Other  commenters  have  argued  that 
while  a  DER  generator's  baseline  would 
be  inappropriately  high  in  such  cases, 
all  sources'  baselines  would  be 
inappropriately  high,  whether  the 
sources  are  participating  in  the  open 
market  program  or  not.  These 
commenters  believe  that  including  in 
the  OMTR  a  requirement  to  address 
such  SIP  problems  by  selectively 
targeting  DER  generators  and  users  is 
unwarranted,  since  all  sources  reap  an 
economic  benefit  from  not  having  a 
lower  baseline  and  tighter  control 
requirements.  They  also  believe  that 
singling  out  open  market  participants 
would  act  to  discourage  participation  in 
the  open  market  system  by  creating 
undue  regulatory  uncertainty  about  the 
abiUty  to  create  and  use  DER's,  thereby 
sacrificing  the  efficiency  gains  provided 
by  this  regulatory  approach.  They  have 
argued  that  States  should  rectify  such 
attainment  problems  without  singling 
out  open  market  participants. 

The  EPA  believes  that  both  arguments 
raise  vaUd  concerns,  and  requests 
comments  on  whether  the  OMTR 
should  require  action  to  address  DER 
generation  in  cases  where  States  have 
such  attainment  problems,  and,  if  so, 
what  those  actions  should  be. 


2.  Start  Date  for  DER  Generation 

DER's  that  may  be  used  for 
compliance  under  this  model  rule  must 
have  been  generated  after  the  start  of  the 
1995  ozone  season  (May  1, 1995  in  most 
cases)  and  must  meet  all  other 
requirements  of  the  model  rule.  One  of 
the  objectives  of  this  model  rule 
development  process  has  been  to  make 
trading  possible  during  the  1995  ozone 
season.  EarUer  dates  were  considered 
but  rejected  because  of  the  potential  to 
overwhelm  the  market  with  pre-existing 
reductions  that  by  definition  were  not 
motivated  by  the  prospect  of  creating  a 
tradable  product  of  value.  Another 
objective  of  the  rule  is  to  create  an 
incentive  for  sources  to  make  additional 
reductions  beyond  those  they  would 
otherwise  have  made.  It  would  not  be 
consistent  with  this  objective  to  give 
retroactive  credit  for  actions  taken 
before  this  rule  was  developed  and 
which  were  made  for  other  reasons.  The 
EPA  is  also  concerned  that  crediting 
earUer  reductions  could  lead  to  an 
imbalance  in  the  first  years  after  a  State 
program  is  in  place.  Thus,  if  a  large- 
scale  use  of  pre-1995  reduction 
stockpiles  occurred  in  that  period, 
before  Ituge-scale  generation  of  new 
DER's  had  develop>ed,  it  could  lead  to 
elevated  ozone  levels  during  the  use 
years,  creating  human  health 
consequences  and  jeopardizing  an  area's 
compliance  with  underlying  Act 
requirements. 

The  EPA  acknowledges  that  some 
stationary  sources  in  the  Northeast  have 
participated  in  the  NESCAUM- 
MARAma  Demonstration  Project,  and 
have  made  discrete  reductions  before 
the  1995  ozone  season  which  they 
intend  to  sell  as  DER's.  While  EPA  has 
acknowledged  and  encouraged  these 
potential  trades,  they  cannot  fall  within 
this  model  rule.  These  facilities  may 
need  to  proceed  through  source-specific 
SIP  revisions.  The  EPA  wall  continue  to 
work  vdth  the  NESCAUM-^vIARAMA 
participants  to  process  revisions 
expeditiously. 

3.  Converting  ERC  Activity  Into  DER 
Activity 

The  EPA  recognizes  that  there  are 
beneficial  emissions  reductions  that  will 
occur  in  the  future  imder  the  current 
ERC  program.  Emissions  reduction 
activity  intended  for  ERC  use  would  be 
creditable  as  DER's,  provided  that  the 
activity  met  all  appUcable  requirements 
of  the  OMTR.  However,  the  same 
emissions  reduction  activity  may  not  be 
used  in  both  programs;  the  source 
would  have  to  choose  one  program  to 
the  exclusion  of  credit  in  the  other. 
Reductions  made  before  the  1995  ozone 
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season  by  an  activity  approved  as  an 
ERC  could  not,  however,  be  used  as 
DER's. 

4.  Prohibited  Generation  Activities 

a.  Shutdowns  6-  Production 
Curtailments.  Under  the  proposed 
model  rule,  DER's  would  be  generated 
by  actions  that  reduce  the  rate  of 
emissions  of  a  soiirce  per  unit  of 
production.  Typically,  these  actions 
would  consist  of  installing  control 
equipment,  making  process  changes,  or 
changing  fuels  or  other  inputs  so  as  to 
reduce  emissions  per  unit  of 
production.  The  proposed  model  rule 
would  not  allow  shutdowns  or 
production  curtailments  to  generate 
DER's. 

Many  participants  in  stakeholder 
meetings  have  argued  that  shutdowns 
and  oirtailments  would  not  be 
undertaken,  or  hastened,  to  generate 
DER's  (i.e.,  they  would  have  happened 
anyway).  The  EPA  has  no  evidence  at 
this  time  that  shutdowns  and 
curtailments  would  occur  earUer  on 
account  of  the  economic  benefit  derived 
from  generating  DER's.  Shutdowns  and 
curtailments  generally  occur  due  to 
economic  conditions,  and  they  do  not 
result  in  an  improved  efficiency  of 
emissions  per  product,  hi  addition,  EPA 
is  concerned  that  for  major  sovuces 
under  emissions  rate  limits,  economic- 
related  ciutailments  could  be  used  to 
generate  DER's  with  no  requirement  to 
offset  higher  emissions  through  use  of 
DER's  diuing  full  production  boom 
periods.  Therefore,  EPA  beheves  that  in 
general,  allowing  DER's  to  be  generated 
from  shutdowns  and  curtailments  could 
lead  to  increased  emissions  from 
sources  using  DER's  without  real, 
additional  reductions  having  been  made 
by  DER  generators. 

As  noted  previously,  a  major  purpose 
of  this  proposed  rule  would  be  to 
promote  innovative  approaches  to 
controlling  and  preventing  air  pollution, 
involving  the  full  range  of  major,  minor, 
area,  and  mobile  source  sectors.  The 
EPA  behaves  banking  of  DER's  created 
from  shutdowns  could  provide  a 
massive  supply  of  inexpensive  DER's 
that  would  inhibit  investment  by  others 
in  measiues  that  actually  reduce 
emissions  per  imit  of  production  from 
sources  that  continue  in  operation.  The 
EPA  beUeves  this  glut  of  DER's  from 
actions  that  would  have  otherwise 
occurred  and  that  produced  no 
additional  reductions  could  also  lead  to 
emissions  spikes  and  therefore 
jeopardize  compUance  with  underlying 
Act  requirements  for  attainment  of  the 
ozone  standard. 

In  addition  to  concerns  about  the 
effect  of  shutdowns  on  attainment.  EPA 


is  also  concerned  with  load-shiiting  that 
coiild  occur  when  sources  shut  down.  If 
small  sources  (e.g.  gas  stations  or  print 
shops)  reduce  emissions  by  shutting 
down,  their  economic  activity  will 
likely  be  picked  up  by  new  or  existing 
sources  in  the  same  areas.  Since 
emissions  created  by  increased 
operating  rates  by  other  existing  soiut%s 
are  not  limited,  and  since  new  small 
sources  are  not  subject  to  an  offset  or 
cap  requirement,  the  net  effect  of 
allowing  shutdowns  to  generate  DER's 
would  be  to  increase  overall  emissions. 

The  EPA  does  recognize  some 
situations  in  which  DER's  generated 
from  activities  that  appear  to  be 
shutdowns  and  curtailments  might  be 
consistent  with  an  open  market  system. 
For  example,  for  mobile  sources, 
reductions  in  use  levels  should  be 
allowed  to  generate  DER's  if  such 
reductions  occur  in  the  context  of  a 
formal  plan  to  shorten  or  obviate  trips 
and  are  generated  with  an  appropriate 
emission  quantification  protocol.  Such 
use  level  reductions  would  not  be 
considered  curtailments.  An  example  of 
a  program  that  could  reduce  motor 
vehicle  use  levels  is  an  employee 
commute  option  that  generates 
emissions  reductions  beyond  what 
might  be  required  for  an  area  under 
section  182(d)(1)(B)  of  the  Act. 

Another  example  would  be  the  early 
automobile  retirement  program  known 
as  scrappage.  The  EPA  does  not 
consider  mobile  source  scrappage  to  be 
a  shutdown,  and  scrappage  programs 
would  be  allowed  to  generate  DER's 
under  the  proposed  rule.  This  would  be 
acceptable  because  scrappage  programs 
conforming  to  EPA  guidance  actually 
would  achieve  earUer  retirement  of  old, 
high-emission  vehicles  than  would 
otherwise  ocaa. 

In  the  process  of  developing  this  rule, 
a  niunber  of  industry  and  State  groups 
offered  other  examples  where 
shutdowns  and  curtailments  might  be 
consistent  with  an  open  market  system. 
One  example  is  the  concept  of  allowing 
DER's  to  he  generated  from  shutdowns 
and  curtailments  when  such  reductions 
can  be  captured  within  a  "closed  loop" 
of  existing  and  new  sources.  Facihties 
that  replace  small  boilers  with  a  central 
energy  source  and  thus  create  fewer 
emissions  might  create  a  net 
environmental  benefit  through  small 
boiler  shutdowns.  This  differs  from  the 
more  common  shutdown  case,  where  a 
facihty  closes  and  the  production  load 
could  shift  to  another  unrelated  source. 
In  general,  estabUshing  conditions  by 
which  closed  loop  or  other  potentially 
beneficial  shutdowns  could  be 
considered  in  the  open  market  program 
would  add  complexity  to  the  proposed 


rule  and  still  might  be  problematic  with 
respect  to  the  intent  of  the  rule  as 
outlined  above.  The  EPA  requests 
comments  on  language  that  would  allow 
for  acceptable,  environmentally  benign 
or  beneficial  exceptions  to  the  common 
shutdown  circumstances. 

The  EPA  is  also  interested  in  public 
comment  on  whether  a  State  that  has  an 
approved  attainment  demonstration  or 
maintenance  plan  that  does  not  rely  on 
emission  reductions  from  shutdowns 
and  curtailments  may  permit  such 
shutdowns  and  curtailments  to  generate 
DER's.  In  such  cases,  EPA  beUeves  that 
the  use  of  DER's  generated  from 
shutdowns  and  curtailments  would  not 
jeopardize  attainment,  since  the  SIP 
would  already  contain  enough  emission 
reductions  from  other  sources  to  satisfy 
the  attainment  demonstration 
requirement  of  the  Act.  Thus,  it  might 
be  appropriate  to  allow  States  to  credit 
emission  reductions  from  shutdowns 
and  curtailments. 

On  the  other  hand,  except  where 
shutdowns  are  used  for  new  source 
ofiisets,  air  quality  improves  as  sources 
shut  down.  Shutdowns  are  already 
available  as  offsets  for  new  sources.  In 
the  major  new  source  offset  program. 
Congress  decided  that  encovu'aging 
continued  economic  development  in 
nonattainment  areas  by  allowing 
emission  reductions  from  shutdowns  to 
offset  new  source  emissions  was  worth 
the  sacrifice  of  the  natural  improvement 
in  air  quaUty  that  results  from  sources 
that  shut  down.  If  existing  sources  are 
allowed  to  relax  otherwise  appUcable 
emission  limits  by  using  DER's  . 
generated  bom  shutdowns  and 
curtailments,  States  would  be  giving  up 
this  built-in  air  quality  improvement. 
The  EPA  beheves  that  allowing  DER's  to 
be  generated  from  shutdowns  could  be 
inconsistent  with  Congress'  intent  to 
encourage  economic  development,  since 
the  value  of  DER's  generated  from 
shutdowns  would  be  expected,  on  the 
margin,  to  encourage  sources  to 
shutdown.  The  EPA  is  interested  in 
comment  from  the  public  on  this  matter. 

In  the  event  that  shutdowns  and 
ciutailments  were  allowed  to  generate 
DER's  in  areas  with  approved 
attainment  demonstrations  or 
maintenance  plans  that  do  not  rely  on 
such  reductions,  EPA  requests  comment 
on  the  period  of  time  into  the  future  that 
a  shutdown  source  would  be  allowed  to 
continue  generating  credit.  The  EPA 
also  requests  comment  on  the  effect  that 
allowing  DER's  to  be  generated  from 
shutdowns  and  curtailments  would 
.  have  on  incentives  for  owners  and 
operators  of  existing,  ongoing  soiuces  to 
invest  in  innovative  pollution  control  or 
prevention  meeisures.  The  EPA  also 


requests  comment  on  how  to  treat 
discrete  increases  in  emissions  that 
result  from  full  production  boom 
periods  if  discrete  decreases  due  to 
production  curtailments  are  creditable. 

While  EPA  is  proposing  that  the  use 
of  credits  from  shutdowns  be  restricted 
under  the  proposed  open  market 
system,  this  does  not  imply  that  such 
reductions  cannot  be  used  in  other 
programs.  Emission  reductions  from 
shutdowns  remain  creditable  in  the 
ofGset  program  for  major  new  sources 
discussed  previously,  and  can  be  used 
in  emissions  budget  systems.  In 
emissions  budget  systems,  the  integrity 
of  the  agreed  emissions  budget  cannot 
be  violated  by  emissions  credits  from 
shutdowns  and  curtailments,  since  the 
closed  system  ensiu^s  that  the  stated 
emissions  target  will  be  attained  and 
maintained. 

The  Department  of  Defense  (DoD)  was 
especially  concerned  about  the  impact 
of  the  rule  on  military  base  closiues  and 
the  civiUan  redevelopment  of  closiue 
properties,  as  well  as  the  ability  of  DoD 
to  use  shutdown  reductions  to  support 
other  miUtary  installations  of  other 
federal  activities.  In  particular,  DoD 
hlghUghted  the  fact  that  most 
redevelopment  of  closed  bases  occiu^ 
over  a  long  period  of  time  in  a  phased 
process.  Credits  for  shutdown 
reductions  are  not  only  needed  at  the 
time  of  the  shutdown,  but  need  to  have 
an  extended  Ufe  to  be  available  to 
support  actions  5, 10,  or  15  years  in  the 
future. 

The  EPA  beUeves  that  its  current  new 
source  review  (NSR)  rules  and  soon-to- 
be  proposed  changes  to  those  rules  will 
support  base  closure  redevelopment 
needs.  For  areas  with  approved 
attainment  demonstrations,  current  NSR 
regulations  allow  the  use  of  emission 
reductions  that  are  contained  in  the 
emissions  inventory  at  time  of  use — 
including  emissions  from  shutdowns 
and  source  curtailment — to  be  used  to 
comply  with  the  NSR  offset 
requirement. 

m  areas  without  approved  attainment 
demonstrations,  current  EPA  regulations 
restrict  the  use  of  shutdown/source 
curtailments  to  be  used  as  NSR  offsets 
where  the  reductions  occiu  prior  to 
submittal  of  the  permit  application  by 
the  new  source  (with  the  exception  of 
replacement  fadUties).  However,  EPA  is 
already  planning  a  regulatory  change  as 
part  of  the  NSR  update  package  that 
proposes  to  relax  this  restriction  in  the 
Federal  NSR  requirements.  This  package 
is  scheduled  to  be  proposed  this  fall. 
This  would  mean  that  under  EPA's 
proposal,  emission  reductions  from 
shutdowns  held  by  DoD  or  the  local 
redevelopment  authority  (LRA)  would 


be  available  until  needed  for  NSR  offset 
piuposes. 

The  DoD  was  also  concerned  about 
the  availabihty  of  shutdown  reductions 
to  satisfy  general  conformity 
requirements.  Since  the  preamble  of  the 
general  conformity  rule  references  the 
NSR  rules  to  define  offsets,  any 
emission  reductions  that  are  consistent 
with  EPA  guidance  regarding  NSR 
offsets  are  also  available  for  conformity 
offsets.  This  means  that  any  mobile  or 
stationary  source  emissions  increase 
needing  conformity  offsets  may  obtain 
them  from  both  mobile  or  stationary 
source  reductions,  including  reductions 
resulting  from  shutdown  or  ciutailments 
if  such  sources  are  contained  in  the 
emissions  inventory  at  time  of  use.  The 
EPA  also  confirms  conformity  offsets 
from  shutdown  (closure  reductions) 
could  be  retained  by  DoD  or  the  LRA 
indefinitely,  fi-eely  transferred,  and  used 
for  conformity  purposes  when  needed. 
The  EPA  requests  comments  on  these 
determinations. 

b.  Overcompliance  With  An 
Alternative  Emission  Limit.  In  many 
States,  sources  are  given  flexibiUty  bom 
RACT  requirements  when  the  State 
grants  them  an  alternative  emission 
limit  (AEL)  that  is  less  stringent  than  the 
RACT  standard.  The  OMTR  would  not 
allow  sources  to  generate  DER's  by 
reducing  emissions  below  levels 
required  by  an  AEL  but  still  above  levels 
required  by  the  otherwise  appUcable 
RACT  standard.  Sources  subject  to 
AEL's  could,  however,  generate  DER's 
by  reducing  emissions  below  the  levels 
associated  with  the  otherwise  appUcable 
RACT  standard. 

C.  DER  Use  and  Transfer.  1.  Potential 
Uses.  One  key  to  a  strong  DER  market 
and  to  minimizing  compUance  costs  is 
enhancing  the  demand  for  DER's  created 
by  allowing  as  many  and  varied  uses  as 
possible.  One  use  of  DER's  would  be  as 
a  substitute  for  compUance  with  an 
appUcable  RACT  standard.  However, 
EPA  expects  that  there  would  be  many 
other  uses  as  weU.  The  philosophy  of 
the  model  OMTR  is  that  any  use  not 
prohibited  in  the  rule  is  a  vaUd  use.  The 
EPA  encoiuages  States  that  adopt  this 
OMTR  to  adopt  this  approach. 

a.  Use  by  Regulatea  Sources.  The  EPA 
beUeves  appropriate  use  of  DER's  by 
soiuces  would  include,  but  not  be 
limited  to: 

(1)  Use  for  delayed  RACT  compUance; 

(2)  Use  as  compliance  insurance 
margins  to  cover  uncertainties  in  the 
value  of  DER's  or  variations  in  process 
emissions  or  control  device  efficiency; 

(3)  Use  as  a  substitute  for  reductions 
to  be  achieved  through  certain  non- 
statutory mobile  source  requirements 
not  otherwise  prohibited  in  the  rule; 


(4)  Use  as  offsets  for  new  stationary 
sources  used  either  by  a  new  soiuxre  or 
by  States  as  an  incentive  for  economic 
development; 

(5)  Use  as  part  of  a  noncompUance 
settlement  to  compensate  the 
environment  for  past  violations. 

b.  Advantages  to  States.  States  could 
also  benefit  from  the  adoption  of  an 
open  market  program  because  the 
existence  of  DER's  could  give  the  State 
more  flexibiUty  in  attainment  plaiming. 
For  instance,  a  State  could  eliminate  the 
granting  of  alternative  emission  limits  or 
variances,  or  regulate  emissions  from 
occasional  small-scale  research  and 
development  activities.  Sources  could 
comply  with  appUcable  requirements 
through  the  use  of  DER's.  These 
measures  could  increase  rule 
effectiveness. 

2.  Special  New  Source  Review 
Requirements.  Any  proposed  major 
stationary  source  or  major  modification 
applying  for  a  permit  to  construct  in  an 
ozone  nonattainment  area  may  employ 
DER's  to  satisfy  the  requirements  for 
offsets.  Offsets  are  governed  by  EPA  and 
State  regulations  for  new  source  review 
(NSR).'  Nothing  in  today's  notice  would 
alter  EPA  NSR  requirements  or  exempts 
owners  or  operators  bom  compUance 
with  appUcable  preconstruction  permit 
requirements  under  section  173  of  the 
Act  or  regulations  contained  at  40  CFR 
51.165(a). 

Today's  model  rule  estabUshes 
specific  criteria  which  the  State  must 
ensure  would  be  met  if  DER's  were  used 
for  offsetting  new  source  emissions.  In 
general,  emissions  reductions  used  as 
offsets  must  be  real,  siuplus, 
enforceable,  permanent,  and 
quantifiable.  In  addition,  section  173  of 
the  Act  sets  forth  specific  requirements 
for  emissions  offsets  which  must  be 
satisfied  by  a  proposed  major  stationary 
source  or  major  modification. 

Section  173  of  the  Act  requires  that 
the  emissions  reductions  be  Federally 
enforceable  before  the  construction 
permit  may  be  issued  (section  173(a)(1)), 
and  achieved  by  the  time  the  source  or 
modification  commences  operation 
(section  173(c)(1)).  hi  using  DER's  for 
offsets,  it  would  be  necessary  for  the 
new  major  source  or  modified  source  to 
secure  a  series  of  DER's  over  the  Ufe  of 
the  source.  The  EPA  beUeves  that  it  is 
reasonable  to  require  that  sufficient 
DER's  be  obtained  to  offset  the  soiuce's 
emissions  on  at  least  an  annual  basis, 
The  first  year's  DER's  should  be 


3  3  States  have  rules  concerning  the 
preconstruction  review  of  major  stationary  sources 
and  major  modifications  applying  for  permits  to 
construct  in  nonattainment  areas.  These  rules  must 
be  consistent  with  the  minimum  requirements  set 
forth  under  Federal  regulations  at  40  CFR  51.165(a). 
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submitted  to  the  permitting  authority 
prior  to  the  pubhc  notice  announcing 
the  proposed  construction  permit.  The 
determination  of  the  amoimt  of  offset 
needed  must  take  into  account  the 
prescribed  offset  ratio  for  the 
nonattaiimient  area  of  concern.  The 
permit  must  contain  an  enforceable 
condition  requiring  the  source,  each  ■ 
year,  to  have  demonstrated  to  the 
permitting  authority  that,  at  that  time,  it 
held  sufficient  DER's  to  meet  offset 
needs  for  at  least  the  next  year  of 
operation.  Failure  to  obtain  any  required 
offsets  in  a  timely  manner  would  be  a 
violation  of  the  source's  permit. 

Section  173(c)(2)  of  the  Act  prohibits 
emissions  reductions  otherwise  required 
by  the  Act  from  being  used  as  offsets. 
For  example,  reductions  required  to 
meet  RACT,  MACT,  acid  rain 
reductions,  and  the  phase-out  of 
chlorofluorocarbons  pursuant  to 
statutory  requirements  are  not  creditable 
as  emissions  offsets. 

3.  Special  DER  Use  Restrictions.  The 
proposed  model  OMTR  would  limit  the 
use  of  DER's  with  respect  to  certain 
generation  and  use  characteristics  of  the 
DER.  Relevant  characteristics  include 
pollutant  type,  the  modeling  domain  or 
nonattainment  status  of  the  area  where 
the  DER  was  generated,  and  the  time  of 
generation.  T^e  proposed  OMTR  would 
provide  for  these  limiting  provisions,  in 
part,  to  assure  that  in  nearly  all  cases 
the  uses  would  be  helpful  toward 
reducing  peak  ozone  concentrations. 
That  is,  the  connection  between 
generation  and  use  must  be  correct, 
considering  the  distance  between  the 
generator  and  user  sources  and  the 
patterns  of  pollutant  transport  in  the 
relevant  area  (direction).  States  would 
be  encouraged  to  assess  their  own 
unique  situations,  and  devise  an  OMTR 
that  contains  special  DER  use 
limitations  that  are  consistent  with 
relevant  modeling  analyses  that  are  in 
the  SIP. 

a.  Geographic  Restrictions.  Ozone 
smog  formation  is  a  difficult  problem 
that  has  resulted  in  various  approaches 
aimed  at  resolving  it.  Prior  to  the  1990 
amendments  to  the  Act,  ozone 
attainment  plans  largely  focused  on 
emission  reductions  in  nonattainment 
areas.  More  recently,  attention  has  been 
focused  on  the  issue  of  long-range 
transport  and  its  contribution  to  ozone 
formation  and  to  violation  of  the  ozone 
standard.  Ozone  precursor  pollutants 
mix  and  react  together  as  they  travel 
long  distances  over  several  days,  thus 
creating  a  serious  problem.  For  example, 
high  ozone  concentrations  in  the 
northeast  occur  on  scales  of  over  1,000 
km  and  can  persist  for  many  days.  Our 
current  imderstanding  of  ozone 


formation  suggests  that  the  relative 
importance  of  VOC  and  NOx  control 
varies  with  the  location  and  scale  of  the 
ozone  problem.  In  general,  VOC  control 
is  most  hkely  to  be  effective  in 
urbanized  nonattaiiunent  areas,  and  less 
effective  in  the  surrounding  countryside 
where  local  natural  VOC  emissions  can 
overwhelm  those  from  human  activities. 
On  the  other  hand,  NOx  control  tends 
to  be  most  beneficial  over  larger 
distances.  Therefore,  the  model  OMTR 
would  restrict  VOC  DER  use  to  the  same 
area  in  which  the  DER  was  generated, 
and  would  permit  NOx  DER  trades  to 
occiur  within  the  larger  modeUng 
domain. 

While  considering  the  general 
relationships  among  VOC,  NOx  and 
ozone  formation,  it  is  also  important  to 
consider  imique  local  effects  that  might 
be  characterized  in  a  specific  SIP 
modeling  analysis.  DER  uses  should  be 
consistent  with  relevant  modeling 
analyses  that  are  in  the  SIP  to  preserve 
the  integrity  of  the  SIP.  In  these 
modeling  analyses,  distance  and 
direction  effects  are  considered  by 
analysis  of  various  episodes, 
meteorological  regimes,  and  boundary 
conditions.  SIP's  may  define  locations 
where  emission  reductions  are  most 
helpful,  marginal,  or  even 
counterproductive. 

Some  SIP'S  may  have  a  regional  NOx 
strategy  component.  A  regional  strategy 
means  that  emission  reductions  are 
plarmed  to  occiu-  across  a  large  area  that 
may  include  sources  located  both 
within  the  local  urban  airshed  modeling 
domain  and  outside  the  modeUng 
domain.  A  modeling  domain  is  the 
geographic  area  covered  by  an  air 
quality  model  used  to  support  an 
attainment  or  maintenance 
demonstration.  The  domain  can  be 
thought  of  as  a  rectangular  box  which  is 
superimposed  over  the  area  being 
modeled.  For  the  current  (1994) 
revisions  to  State  implementation  plans 
(SIP's)  for  ozone,  23  modeling  domains 
have  been  defined  for  different  locations 
in  the  United  States.  Typical  domain 
size  ranges  fix>m  100  kin  x  100  km  to 
350  km  X  350  km.  Specifications  for 
each  of  the  23  modeling  domains  are 
available  through  the  U.S.  EPA's 
Technology  Transfer  Network  (TTN).  In 
addition,  maps  should  be  available  from 
the  State  agency  having  lead 
responsibility  for  the  modeling  analysis. 
Lead  State  agencies  are  also  identified 
in  the  TTN. 

In  the  regional  strategy  knowing  the 
precise  location  of  each  emissions 
reduction  is  not  as  critical  as 
understanding  the  general  distances  and 
directions  emission  reductions  travel 
from  the  nonattainment  area.  In  such 


cases,  the  modeling  analysis  shows 
ozone  reductions  in  the  nonattainment 
area  through  both  local  emission 
reductions  within  the  modeling  domain 
and  by  reduced  regional,  boundary 
concentrations  coming  in  to  the  area 
due  to  emission  reductions  outside  the 
modeling  domain. 

The  above  considerations  are  reflected 
in  SIP  attainment  demonstration  or 
other  modeling  analyses  conducted  in 
support  of  the  SIP.  "Hius,  in  some  cases 
a  Sff's  control  strategy  may  simply  call 
for  local  reductions  in  a  nonattaiimient 
area  and.  in  other  case#the  SIP  may  be 
supported  by  modeling  analyses  which 
indicate  that  both  local  and  regional 
emission  reductions  are  needed. 

In  general,  EPA  would  view  NOx 
DER's  used  within  the  same  urban 
airshed  modeling  domain  as  they  were 
generated  as  acceptable  as  long  as  they: 
(1)  Are  consistent  with  the  regional 
concept  in  the  SIP  strategy,  and  (2) 
address  distance  and  direction 
concerns.  The  EPA  acknowledges  that 
in  special  cases,  NOx  trades  within  a 
modeling  domain  could  result  in  higher 
NOx  emissions  in  an  urbanized  area, 
and  may  increase  already  high  ozone 
levels  in  that  area;  in  this  case,  the  use 
of  NOx  DER's  in  that  area  might  not  be 
consistent  with  attainment 
demonstration  and  in  such  cases  should 
be  disallowed. 

In  addition,  EPA  believes  that  DER 
uses  would  be  generally  beneficial 
where  NOx  or  VOC  DER's  generated 
inside  a  nonattainment  or  maintenance 
area  were  used  by  sources  not  located  in 
a  nonattainment  area,  maintenance  area 
or  modeling  domain.  Trades  which 
crossed  or  were  entirely  outside  of 
modeling  domain  boundaries  could  be 
ineffective  where  the  distances  are  great 
or  the  direction  of  pollutant  transport 
showed  Uttle  benefit  in  reducing  peak 
ozone  concentrations  from  such  a  trade. 

Because  of  the  complexity  that  would 
be  required  of  EPA  to  list  in  the  model 
rule  ail  possible  combinations  of 
distance  and  direction  for  NOx  and  VOC 
trades  in  all  areas  wanting  to  adopt  open 
market  trading  programs,  the  model  rule 
proposes  to  allow  NOx  DER  use  only  if 
the  NOx  DER  was  generated  within  the 
same  modeling  domain,  and  VOC  DER 
use  only  if  the  VOC  DER  was  generated 
in  the  same  area.  States  would  be 
encouraged  to  assess  their  own  unique 
situations,  and  propose  an  OMTR  that 
allowed  NQ""^  trades  from  outside  the 
modeling  domain  at  an  appropriate 
discount,  or  allowed  VOC  trades  with 
adjacent  nonattainment  areas,  after 
taking  into  account  and  justifying  the 
distance  and  direction  considerations. 

In  addition.  States  could  choose  to 
adopt  rules  which  allowed  NOx  trades 
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without  discount  where  certain  distance 
and  direction  criteria  were  met.  For 
example,  EPA  would  approve  a  State 
OMTR  that  allowed  trades  without 
discoimting  for  distance  and  direction 
where  the  rule  included  the  following 
criteria.  Regarding  distance,  the 
generator  and  user  sources  should  be 
within  either  200  km  or  2  days  transport 
of  each  other.  The  transport  criterion 
should  be  determined  by  examining  the 
average  wind  speed  which  occurs  on 
days  with  ozone  exceedances  near  the 
user  source.  In  all  cases,  the  direction  of 
the  prevailing  wind  near  the  generator 
source  and  the  user  source  should  be 
within  a  ±  22.5  degree  sector  of  a 
straight  line  between  the  two  soiutes. 
Average  wind  speed  and  prevailing 
wind  direction  should  be  based  on  data 
{torn  National  Weather  Service  stations 
near  both  the  generator  and  user 
sources.  The  prevailing  direction  and 
average  speed  should  be  calculated  over 
the  period  7  a.m.  to  7  p.m.  This  period 
captures  the  time  of  day  when 
emissions  are  typically  highest,  as  well 
as  to  include  the  portion  of  the  day 
when  siuface  wind  measurements  are 
most  representative  of  overall  transport 
within  the  mixed  layer.  In  calculating 
the  prevaiUng  wind  direction,  one  could 
include  those  days  with  exceedances 
near  the  user  source  during  the  years 
used  for  classification  of  the 
nonattainment  area.  As  an  alternative, 
one  could  base  the  direction  calculation 
upon  all  days  in  the  "ozone  season"  for 
any  year  used  for  classification  purposes 
in  the  area  of  the  user  source.  For 
distances  or  directions  which  extended 
beyond  these  criteria,  EPA  believes  that 
discounting  may  be  necessary. 

In  generd,  EPA  encourages  States  to 
propose  their  own  geographic 
reqxiirements  based  on  the 
characteristics  of  their  areas.  The  model 
OMTR  would  contain  generic 
restrictions  that  States  could  modify  to 
more  appropriately  meet  their  air 
quahty  objectives.  The  EPA  is 
committed  to  working  with  States  in 
creating  the  most  beneficial  geographic 
restrictions  for  their  specific  areas. 

b.  Interpollutant  Trading. 
Interpollutant  trades  are  defined  as 
trades  that  occur  between  the  two 
classes  of  ozone  preciu-sor  pollutants, 
VOC  and  NOx.  The  available  scientific 
and  modeling  information  suggests  both 
positive  aspects  and  risks  with  an 
interpollutant  trading  program.  Certain 
trades  have  the  potential  to  be 
complementary,  leading  to  greater 
reductions  in  ozone  than  would 
otherwise  occur  (e.g.,  a  facility  sells 
NOx  DER's  to  a  buyer  who  operates  a 
VOC  source  in  a  rural  area  within  the 
Northeast  Ozone  Transport  Region). 


Others,  however,  may  be 
counterproductive.  For  example,  if  a 
modeling  analysis  in  the  SIP  identified 
a  specific  geographical  area  as  an  area 
where  VOC  reductions  were  needed  and 
NOx  reductions  were  not  helpful  over  a 
local  or  regional  scale,  then  a  reduction 
in  NOx  emissions  in  that  area  should 
not  be  exchanged  for  required 
reductions  in  any  other  area.  Since  EPA 
cannot  account  for  all  possible  site- 
specific  cases  where  interpollutant 
trading  is  beneficial,  the  proposed 
model  OMTR  would  not  include 
interpollutant  trading. 

States  are  nevertheless  encouraged  to 
submit  as  variations  on  the  model 
OMTR,  rules  of  their  own  that  would 
permit  interpollutant  trading  if  adequate 
prior  analyses  had  been  performed 
which  indicated  that  the  nature  of 
trades  meeting  specific  criteria  was 
consistent  with  expected  lower  ozone 
concentrations.  These  prior  analyses 
might  be  performed  by  the  State(s)  or  by 
others  in  support  of  one  or  more  SIP's. 
Although  a  user  could  perform 
modeling  analyses  to  support  each 
proposed  use  of  specific  DER's,  this 
would  not  be  required.  In  general, 
interpollutant  trading  rules  should 
encourage  excess  VOC  emission 
reductions  in  geographic  locations 
where  ozone  is  limited  by  available 
VOC  or  encourage  excess  NOx  emission 
reductions  in  locations  where  ozone  is 
limited  by  available  NOx-  In  the  event 
a  user  and  generator  were  in  different 
States,  review  responsibiUfy  should  be 
consistent  with  the  pohcy  on  interstate 
trades.  Where  such  interpollutant  trades 
were  permitted  by  States,  the  applicable 
rule  should  address  distance  and 
direction  considerations  as  they  applied 
to  allowable  interpollutant  trades,  "rhe 
EPA  would  expeditiously  review  any 
such  variations. 

c.  Seasonal  Restrictions.  Whereas 
DER's  generated  in  the  ozone  season 
might  be  traded  to  meet  emissions 
requirements  either  during  or  outside 
the  ozone  season,  DER's  generated  in 
the  non-ozone  season  could  be  used 
only  to  meet  non-ozone  season 
emissions  requirements.  Using  DER's 
during  the  ozona  season  that  were 
generated  outside  the  ozone  season 
should  not  be  allowed  since  such  uses 
clearly  would  nm  counter  to  programs 
designed  to  attain  or  maintain  the  ozone 
standard  and  to  meet  ROP  requirements. 
Ozone  season  reductions  are  the  only 
ones  effective  in  reducing  peak  ozone 
concentrations  and  are  needed  then. 
Thus,  the  rule  would  not  allow  DER's 
generated  during  a  time  outside  of  the 
ozone  season  to  be  used  to  comply  with 
any  air  quahty  obhgations  during  the 
ozone  season. 


The  time  of  year  in  which  areas 
experience  ozone  concentrations  above 
the  standard  varies  with  location.  In 
general,  areas  with  greater  intensity  of 
sunhght  vrill  experience  longer  ozone 
seasons.  Thus,  southern  areas  tend  to 
have  longer  ozone  seasons  than 
northern  areas  of  the  country.  The  EPA 
has  defined  the  ozone  season  for  each 
State  at  40  CFR  part  58,  Appendix  D. 
The  purpose  of  this  definition  is  to  set 
the  time  of  year  during  which  States 
must  monitor  ozone  concentrations. 
Ozone  violations  are  not  expected  to 
occur  outside  the  defined  ozone  season. 

4.  Prohibited  DER  Uses 

The  proposed  model  OMTR  prohibits 
several  uses  of  DER's  for  a  variety  of 
statutory  and  poUcy  reasons.  The 
following  sections  explain  the  rationale 
for  each  specific  prohibition,  and  where 
appropriate,  seek  comment  on  specific 
issues  relating  to  the  prohibition.  In 
general,  EPA  requests  comment  on  an> 
DER  use  that  would  be  expressly 
prohibited  by  the  proposed  model 
OMTR.  Comments  that  explain  in  detail 
how  EPA  could  allow  the  prohibited 
uses  given  the  language  in  the  Act  and 
the  rationale  for  current  EPA  poUcies 
would  be  particularly  helpful. 

a.  Compliance  With  Certain  Mobile 
Source  Requirements.  The  EPA  believes 
that  compliance  with  national  mobile 
source  programs  (i.e.,  national  exhaust 
and  evaporative  emission  standards  for 
cars,  trucks,  and  nonroad  equipment 
under  sections  202  and  213  of  the  Act, 
plus  any  national  fuel  standards  imder 
section  211  of  the  Act)  cannot  be 
avoided  through  the  use  of  DER's 
generated  by  other  control  measures. 
Some  of  these  national  mobile  source 
control  programs  have  internal 
averaging,  banking  and  trading 
provisions,  and  EPA  is  currently 
examining  whether  more  flexibility  can 
be  built  into  them.  However,  the 
statutory  provisions  by  their  terms 
appear  to  preclude  compliance  through 
DER's  generated  from  other  sources.  In 
addition,  using  DER's  generated  outside 
of  these  programs  (e.g.,  between 
different  mobile  source  programs) 
would  be  inappropriate  in  instances 
where  reductions  associated  with  these 
programs  occur  nationally,  and 
stationary  and  area  source  DER's 
generated  in  a  specific  region  would  be 
used  to  increase  emissions  nationally. 
The  EPA  is  currently  considering 
whether  DER's  generated  regionally  can 
be  credited  toward  meeting  same-source 
national  requirements  within  a  specific 
program  (e.g.,  a  scrapped  outboard 
engine  could  create  a  DER  in  the 
national  marine  engine  average  standard 
structure). 
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The  EPA  also  believes  the  Act  would 
not  allow  the  use  of  DER's  generated 
from  other  programs  to  meet  the 
requirements  of  certain  regional  or  local 
mobile  source  control  programs.  Many 
local  or  regional  mobile  source  control 
programs,  such  as  vehicle  inspection 
and  maintenance  under  sections 
182(b)(4)  or  (c)(3)  of  the  Act.  employer 
trip  reduction  programs  imder  section 
182(d)(2)(B)  of  the  Act,  or  clean  fuel 
fleet  requirements  under  section  246  of 
the  Act,  have  provisions  that  appear  to 
preclude  compliance  through  DER's 
generated  from  other  soiirces.  However, 
unless  prohibited  by  other  provisions  of 
the  Act,  DER's  could  be  used  to  meet 
any  regional  or  local  mobile  source 
requirements  that  are  in  addition  to 
those  specifically  mandated  by  the  Act. 
The  EPA  requests  comment  on  whether 
the  Act  would  allow  the  use  of  DER's  to 
meet  Federal  mobile  source 
requirements  and  whether  EPA  should 
adopt  such  an  approach. 

The  EPA  believes  that  emission 
reductions  generated  in  the  context  of 
an  existing  averaging,  banking,  and 
trading  (ABT)  program  specific  to  a 
particular  mobile  source  program 
should  not  be  used  to  generate  DER's. 
The  same  rule  applies  to  fuel  producers. 
The  reason  for  this  restriction  would  be 
to  avoid  double  use  of  DER's,  especially 
since  the  State  may  not  be  aware  of  the 
use  of  the  ABT  DER  in  the  context  of  the 
relevant  program. 

The  EPA  is  concerned  about 
quantifying  DER's  generated  for 
upstream  and  downstream  emissions 
reductions  strategies.  An  example  of  an 
upstream  activity  is  fuel  distribution 
emissions — providers  of  natural  gas  may 
seek  to  generate  a  DER  to  reflect 
reductions  in  gasoline  distribution 
emissions  that  resiUt  from  sales  of 
natural  gas  for  alternative  fuel  vehicles. 
In  this  case,  the  use  of  an  additional 
clean  fuel  vehicle  does  not  necessarily 
take  a  known  quantity  of  gasoline  out  of 
the  conventional  fuel  distribution 
system.  However,  these  kinds  of 
emission  reductions  may  be  allowed  to 
generate  DER's  if  an  adequate 
quantification  method  can  be  devised 
and  approved  by  EPA.  The  EPA  solicits 
comments  on  whether  and  under  what 
conditions  these  emission  reduction 
strategies  should  be  allowed  to  generate 
DER's. 

b.  Compliance  With  Certain 
Technology  Standards.  Today's 
proposal  is  consistent  with  the  EIP  rule 
(59  PR  16696  (1994))  in  that  DER's 
could  not  be  used  to  meet  Act  sections 
111  and  129,  new  source  performance 
standards  (NSPS),  best  available  control 
technology  (BACT)  standards,  or  lowest 


achievable  emissions  reduction  (LAER) 
standards. 

The  EPA  believes  it  is  important  to 
begin  investigating  whether  compliance 
flexibility  and  costs  savings  can  be 
offered  to  new  sources.  In  this  regard, 
the  Agency  has  proposed  in  the  model 
rule  that  DER's  be  used  for  offsets  that 
satisfy  new  soiuce  review  requirements. 
However,  EPA  questions  whether 
additional  flexibility  and  cost  savings 
can  be  achieved  by  allowing  soiuces 
subject  to  NSPS,  BACT  or  LAER  to 
utilize  the  open  market  program  to  meot 
these  control  technology  requirements. 
In  certain  cases,  the  compliance 
requirements  for  NSPS,  BACT  or  LAER 
may  inhibit  new  low-pollution  facilities 
from  replacing  older,  high-pollution 
facilities  as  quickly  as  would  have 
occurred  otherwise.  If  DER's  were  used 
to  lower  the  economic  hurdle  in  these 
cases,  both  the  environment  and  the 
economy  would  be  better  off  in  the  long 
run. 

The  EPA  requests  comment  on  how  to 
allow  the  use  of  DER's  imder  the  open 
market  program  to  meet  NSPS,  BACT 
and  LAER  requirements. 

c.  Compliance  With  Toxics  Standards. 
Today's  proposal  would  not  relieve 
sources  participating  in  the  open  market 
trading  of  the  obligation  to  meet  all 
requirements  under  section  112  of  the 
Act.  Standards  promulgated  under 
section  112  require  sources  to  meet 
maximum  achievable  control 
technology  (MACT)  standards  for  air 
toxics.  Often,  section  112  standards 
apply  to  the  same  emissions  point  at  a 
facility  as  RACT  requirements.  For 
example,  a  RACT  requirement  and  a 
MACT  requirement  could  both  require 
control  of  an  emissions  point  to  a  level 
achieved  by  a  flare.  In  such  a  case,  the 
soiuce  could  not  use  a  DER  to  meet  the 
RACT  control  requirement  because  the 
MACT  standard  imposes  an 
independent  obligation  to  achieve  the 
specified  level  of  control.  This  ensures 
that  trading  would  not  result  in  higher 
levels  of  hazardous  air  pollutant 
emissions  from  a  source  than  are 
permitted  by  Federal  air  toxics  control 
requirements. 

a.  Avoiding  New  Souece  Review. 
While  allowing  the  use  of  DER's  to 
satisfy  the  requirement  for  offsets,  EPA 
beheves  that  it  would  be  unlawful  to 
allow  DER's  to  be  used  to  avoid  new 
source  review  requirements  altogether. 
Therefore,  the  model  rule  would 
specifically  prohibit  the  use  of  DER's  to 
"net  out"  of  review. 

In  addition,  sources  that  had 
previously  agreed  to  operational 
limitations  in  order  to  avoid  the  new 
source  review  requirements,  could  not 
use  DER's  to  subsequently  increase  their 


emissions  to  major  source  levels,  and 
thus  circumvent  the  provisions 
requiring  retroactive  review  as  a  major 
soiuce  or  major  modification. 

e.  Use  To  Avoid  Penalties.  The 
proposed  model  OMTR  would  require 
sources  to  purchase  DER's  before  using 
them.  A  user  could  not  defer  purchase 
until  after  failing  to  comply.  "The  EPA 
believes  allowing  such  a  retroactive 
acquisition  of  DER's  would  encourage 
sources  to  avoid  their  compliance 
obligations  imtil  such  time  as  they  were 
determined  to  be  out  of  compliance. 
However,  as  described  elsewhere  in 
today's  preamble,  EPA  does  not  wish  to 
preclude  the  purchase  of  DER's  as  part 
of  a  settlement  agreement  for  a  violation 
or  as  a  potential  component  of  EPA's 
penalty  policy. 

/.  Use  To  Increase  Over  1990 
Emissions  Levels.  The  EPA  recognizes 
the  possibility  that  a  source  may  want 
to  use  DER's  to  allow  that  source  to 
relax  current  costly  compliance 
obligations.  Such  use  of  DER's  may,  in 
some  cases,  allow  a  facility  to  emit 
levels  of  pollution  greater  than  levels 
accounted  for  in  the  1990  emissions 
inventory.  The  EPA  requests  comment 
on  whether  in  order  to  prevent 
excessive  degradation  of  air  quaUty  near 
a  particular  source  the  OMTR  should 
prohibit  sources  from  using  DER's  to 
revert  to  pre-1990  levels.  The  EPA 
acknowledges  that  it  may  be  difficult  to 
effectively  enforce  such  a  provision 
since  the  State  may  not  know  with 
certainty  the  lower  of  actual  or 
allowable  emissions  from  a  particular 
source  prior  to  1990. 

5.  Use  for  Conformity  Offsets 

The  EPA's  General  Conformity  rule 
allows  the  conformity  requirements  to 
be  met  by  a  Federal  agency  obtaining 
emissions  offsets  (40  CFR  51.858, 
93.158).  The  rule  requires  the  offsets  to 
come  frt>m  within  the  same 
nonattainment  or  maintenance  area. 

The  definition  of  emissions  offsets  in 
the  conformity  rule  is  intended  to  assure 
that  offsets  within  the  air  programs  are 
calculated  and  credited  consistently  and 
that  the  term  is  used  the  same  in  the 
conformity  rules  as  in  the  EPA  NSR 
program.  All  offsets  must  therefore  be 
quantifiable,  consistent  with  the 
applicable  SIP  attainment  and  ROP 
demonstrations,  siuplus  to  reductions 
required  by — and  credited  to — other 
apphcable  SIP  provisions,  enforceable  at 
both  the  State  and  Federal  levels,  and 
permanent  within  the  time-frame 
specified  by  the  program.  DER's  used  in 
accordance  with  the  OMTR  could  meet 
these  requirements.  Thus,  the  current 
conformity  rule  allows  DER's  to  be  used 
as  conformity  offsets  where  they  occur 
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in  the  same  nonattainment  or 
maintenance  area. 

Since  the  piupose  of  conformity  is  to 
assure  that  Federal  actions  are 
consistent  with  SIP's,  SIP's  which 
explicitly  allow  the  use  of  DER's  should 
logically  allow  the  use  of  DER's  as  part 
of  their  conformity  SIP.  That  is,  DER's 
which  meet  the  SIP  requirements 
should  also  be  considered  to  be  DER's 
which  conform  to  the  SIP.  Thus,  if  a 
State  adopts  an  OMTR  into  their  SIP, 
such  DER's  should  be  available  for 
conformity  offsets. 

6.  Use  in  Place  of  Variances 

Many  States  currently  provide  for 
source-specific  variances  in  the  form  of 
comphance  extensions  and  alternative 
emissions  limits  for  circumstances 
where  it  would  be  economically  or 
technically  infeasible  to  install  controls. 
States  are  encouraged  to  consider 
discontinuing  variances  in  areas  where 
open  market  trading  exists.  Several 
States  have  already  included  such 
provisions  in  their  proposed  EIP's. 
Instead  of  granting  variances,  the  State 
could  achieve  universal  application  of  a 
RACT  standard  and  allow  soiuces  that 
might  otherwise  be  granted  variances  to 
comply  through  use  of  DER's. 
Discontinuing  variances  has  the 
potential  to  improve  "rule 
effectiveness"  by  allowing  more  timely 
rule  compliance.  This  benefit  could  be 
reflected  in  attainment  demonstrations 
or  maintenance  plans,  if  approved  by 
EPA. 

7.  Holding  DER's  Before  Use 

The  model  OMTR  would  require  that 
DER's  intended  to  be  used  by  soiux;es 
for  compliance  purposes  must  be  held 
before  the  intended  use  period.  This 
means  that  a  particular  DER  generation 
activity  must  be  completed  prior  to  the 
start  of  the  use  period.  To  meet  this 
requirement,  a  stream  of  DER's 
generated  fit)m  an  ongoing  generation 
activity  could  be  broken  and  parcelled 
prior  to  the  start  of  the  use  period.  This 
approach  ensures  the  benefits  of 
retrospective  quantification  described 
elsewhere  in  today's  preamble.  Under 
the  OMTR,  near-simultaneous  trades 
similar  to  ERC  trades  could  occur.  For 
example,  two  facilities  could  arrange 
beforehand  a  series  of  transactions 
where  one  facility  made  reductions  that 
were  creditable  to  another  facility.  The 
EPA  believes  this  type  of  transaction 
could  facilitate  same-season  trading. 

However,  this  near-simultaneous 
transaction  must  comport  with  the  30- 
day  advance  Notice  of  Intent  to  Use 
requirement.  One  way  to  enable  this 
transaction  would  be  to  prearrange  such 
transactions  30  days  in  advance  and 


maintain  a  30  day  lag-time  between  the 
continuous  generation  and  use  of  the 
DER's.  Another  method  might  be  to 
make  an  exception  for  this  special 
transaction,  such  that  steps  are  taken  to 
assure  the  tienefits  of  retrospective 
quantification  while  allowing  near- 
simultaneous  trading.  The  EPA  requests 
comment  on  how  near-simultaneous 
trading  could  occur  or  be  improved  in 
light  of  the  30-day  advance  notice 
requirement. 

The  EPA  recognizes  that  the  near- 
simultaneous  use  and  generation  might 
increase  transactions  costs  since  the 
Notice  and  Certification  of  Generation 
and  the  Notice  of  Intent  to  Use,  as  well 
as  the  underlying  generation  and  use 
documentation,  would  have  to 
accompany  each  transaction.  While 
these  notices  could  be  made  routine  and 
could  be  kept  in  electronic  form,  EPA 
requests  comment  on  procedures  that 
could  be  used  in  the  open  market 
trading  program  without  compromising 
the  program's  enforceability,  that 
maintain  the  benefits  of  retrospective 
quantification,  but  result  in  reasonable 
transactions  costs  for  the  sources  that 
wish  to  engage  in  near-simultaneous 
trading. 

8.  Contribution  to  the  Environment 

The  final  economic  incentive  program 
(EIP)  rules  (59  FR  16690  (1994))  and 
guidance  establish  as  a  goal  for  all  EIP's 
that  they  be  designed  to  benefit  both  the 
environment  and  the  regulated  entities. 
The  rule  and  guidance  requires  States  to 
design  programs  that  would 
meaningfully  meet  this  goal,  while 
providing  flexibility  to  the  States  in 
determining  how  best  to  accomplish 
such  benefit-sharing  in  the  context  of 
each  specific  program.  Requiring  that  at 
least  ten  percent  of  the  DER's  traded  be 
retired  would  meet  this  benefit  sharing 
goal. 

The  EPA  believes  this  ten  percent 
requirement  is  justified  because  the 
OMTR  has  the  ability  to  greatly  reduce 
costs  to  regulated  industry  and  it  is  fair 
that  some  of  those  savings  should  be 
used  to  achieve  further  emissions 
reductions.  Such  a  discount  is  clearly 
appropriate  in  the  case  where 
intertemporal  trading  is  permitted. 
Intertemporal  trades  can  increase  the 
risk  of  emissions  spiking,  which  in 
extreme  circumstances  could,  in  some 
years,  negate  the  benefits  of  the  early 
reductions  provided  by  banking.  The 
discount  decreases  the  risk  of  spiking, 
and  provides  additional  confidence  that 
a  retrospective  approach  to  auditing  the 
effects  of  the  program  will  be  sufficient. 

Therefore,  EPA  would  approve  the 
component  of  a  State  OMTR  that 
required  a  user  to  retire  any  specific 


percentage  of  at  least  ten  percent  of  the 
DER's  it  purchases  for  compliance  use. 

9.  Potential  Market  Participants 

An  active  market  with  a  large  niunber 
of  participants  helps  to  promote 
economic  efficiency  in  afr  pollution 
control.  Subject  to  the  limits  specified 
by  the  rule,  any  source  that  emits  NOx 
or  VOC  in  an  area  that  adopts  an  OMTR 
could  participate  in  the  open  market 
system  as  a  DER  generator,  and  any 
source  subject  to  a  VOC  or  NOx 
emissions  reduction  requirement  could 
participate  as  a  DER  user.  The  open 
market  system  would  provide  an 
incentive  for  VOC  and  NOx  sources  that 
have  traditionally  not  been  regulated  to 
make  pollution  reductions.  Large 
sources,  small  soiux»s,  area  sources, 
mobile  sources  and  non-title  V  sources 
could  all  participate. 

The  EPA  anticipates  that  DER's  will 
be  handled  much  like  any  other 
tradeable  emissions  reduction.  They 
could  be  bought  and  sold  by  service- 
providing  intermediaries,  brokers,  or 
even  speculators.  DER's  could  also  be 
purchased  and  permanently  or 
temporarily  retired  solely  for 
environmental  benefit  by 
environmentally  minded  individuals  or 
charitable  organizations. 

D.  Characteristics  of  DER's 

1.  DER  Life 

The  maximiun  length  of  time  between 
DER  generation  and  use  is  the  DER  life. 
The  proposed  OMTR  places  no  limit  on 
DER  Ufe.  The  EPA  considered  a  variety 
of  approaches  to  limiting  DER  life,  and 
concluded  that  longer  lives  promote 
market  stability  and  diminish  the  risk  of 
emissions  "spiking."  Market  confidence 
increases  as  the  life  increases,  because 
DER  holders  are  assured  that  barring 
unusual  circimistances,  their  DER's  will 
not  "die"  before  they  are  needed  for  use. 
Spiking  risks  appear  to  diminish  in 
proportion  to  longer  DER  lives  because 
the  timing  of  DER  use  presumably 
becomes  more  random  and  less  tied 
with  anticipated  DER  expiration.  DER's 
with  unlimited  lives  would  also  require 
less  recordkeeping  and  tracking 
burdens. 

In  recognizing  the  value  of  long  DER 
lives,  EPA  found  no  obvious  basis  for 
any  particular  number  of  years  that 
DER's  should  last.  Any  limit  to  DER 
life — however  long — might  encourage 
DER's  being  stockpiled  for  future  use, 
which  creates  the  risk  of  spiking. 
Moreover,  no  procedural  or 
environmental  problems  have  been 
found  to  date  vdth  the  unlimited  lives 
granted  for  allowances  in  the  acid  rain 
trading  program.  The  EPA  is  therefore 


39686  Federal  Register  /  Vol.  60.  No.  149  /  Thursday.  August  3.  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60,  No.  149  /  Thursday,  August  3,  1995  /  Proposed  Rules  39687 


inclined  to  adopt  the  same  convention 
for  DER's  in  the  open  market  program. 
The  EPA  requests  comments  on  whether 
and  for  what  reasons  a  long  finite  Ufe 
might  be  more  appropriate  than  an 
unhmited  DER  life. 

2.  Limited  Authorization  to  Emit  and 
DER  Limitation  or  Termination 

Just  as  under  the  Title  IV  S02 
emissions  trading  program,  the  OMTR 
would  not  confer  property  rights  to  the 
DER  holder.  Section  403(f)  of  the  Act 
states: 

An  allowance  allocated  *  *  *  is  a  limited 
authorization  to  emit  sulfur  dioxide  *  •  • 
Such  allowance  does  not  cons>  tute  a 
property  right.  Nothing  in  thk  iiubchapter  or 
in  any  other  provision  of  law  shall  be 
construed  to  limit  the  authority  of  the  United 
States  to  terminate  or  limit  such 
authorization.  (42  U.S.C.  7651b) 

Congress  included  this  requirement  to 
ensure  that  allowance  holders 
understood  that  they  were  barred  from 
claiming  a  governmental  taking  under 
the  5th  Amendment  of  the  U.S. 
Constitution.  Like  the  acid  rain  S02 
allowances,  DER's  would  not  be 
property,  but  would  be  limited 
authorizations  to  emit  the  regulated 
I>oIlutant.  Property  status  is  unnecessary 
to  secure  a  stable  commercial  setting  for 
DER  trading  and  could  produce 
undesired  and  perverse  results,  such  as 
requiring  a  goveroment  agency  to 
compensate  the  owner  of  a  pollution 
source  when  its  emissions  are  limited. 
A  tradeable  reduction  derives  its  value 
wholly  from  the  regulation  under  which 
it  was  created.  DER  holders  could 
exercise  a  specific  license  to  use  DER's 
in  the  manner  set  out  under  the  model 
OMTR. 

Program  audit  and  reconcifiation 
provisions  in  the  model  rule  would 
authorize  the  participating  air  pollution 
control  agency  to  hmit  or  terminate  DER 
use  in  extreme  circiunstances.  States 
should  consider  this  an  option  only 
when  other  options  have  failed  to 
provide  for  meeting  the  State's 
underlying  Act  obhgations.  Although 
EPA  would  not  expect  this  to  occur,  and 
would  expect  that  the  program  will 
achieve  real  and  cost-effective  emissions 
reductions  without  having  to  resort  to 
DER  limitation,  this  contingency 
measure  must  be  available  to  provide 
confidence  that  States  will  make 
continued  progress  toward  their  air 
pollution  control  goals. 

E.  Notices,  Reporting  and . 
Recordkeeping 

As  with  all  environmental  compliance 
programs,  appropriate  reporting  and 
recordkeeping  would  be  necessary  to 
allow  for  the  proper  enforcement  of  all 


apphcable  requirements  and  the 
tracking  of  the  overall  comphance 
program.  In  addition,  there  is  a  need  for 
the  public  to  obtain  access  to  sufficient 
information  to  monitor  the  performance 
of  industry  and  government  in  meeting 
their  obhgations.  In  an  emissions 
trading  program  of  this  type,  these 
reports  are  essential  for  ensuring  the 
integrity  of  the  system  and  the 
confidence  of  the  public  that  air  quality 
goals  are  being  met. 

Each  record  that  must  be  kept,  or 
report  that  must  be  filed,  puts  a  resource 
burden  on  the  entity  required  to 
produce  it.  Therefore,  it  is  important  to 
reduce  the  amount  of  recordkeeping  and 
reporting  to  the  minimum  necessary  to 
ensure  a  high-integrity  market.  Three 
notices  would  be  considered  necessary: 
(1)  A  notice  of  generation  of  DER's,  (2) 
a  notice  of  intent  to  use  DER's  for 
comphance  purposes,  and  (3)  a  notice  of 
use  of  DER's  for  compliance. 

1.  Notice  and  Certification  of  DER 
Generation 

A  DER  generator  would  be  required  to 
file  a  Notice  and  Certification  of  DER 
Generation  with  the  State  containing 
information  on  the  creation  of  DEF's. 
This  notice  must  be  submitted  \vithin  90 
days  after  a  generation  action  is 
complete,  or  1  year  after  commencement 
of  the  generation  action,  whichever  is 
sooner.  A  responsible  corporate  officer 
must  certify  under  penalty  of  law  that 
the  information  in  Uiis  notice  is  true, 
acciuate  and  complete,  based  upon 
information  and  beUef  formed  Eifter 
reasonably  inquiry. 

This  notice  would  provide  potential 
buyers,  the  States  (in  their  role  as 
prospective  compliance  authorities), 
and  the  pubhc  the  opportunity  to 
review  the  records  concerning  the 
methods  (protocols)  used  to  generate 
reductions,  the  specific  data  (emissions 
rates,  production  voliunes,  etc.),  and  the 
relevant  baseline  (lower  of  actual  or 
allowable)  to  verify  that  the  DER's  are 
real,  siuplus,  and  accurately  quantified. 
Second,  this  notice,  coupled  with  the 
user's  responsibihty  to  report  a  DER  use, 
would  serve  as  the  necessary  "tracking" 
record  to  assiue  that  a  specific  DER  was 
used  only  once,  since  the  tracking 
system  should  uncover  the  case  of 
multiple  use  of  a  ton  with  the  same 
serial  number.  Third,  the  notice  would 
provide  pertinent  information  for  audits 
of  the  overall  emissions  trading  program 
by  the  State. 

To  provide  systematic  certainty  and 
integrity  to  the  program,  the  State  would 
assign  a  unique  serial  niunber  to  each 
ton  of  reduction.  This  would  allow  a 
subsequent  Notice  and  Certification  of 
DER  Use  to  be  matched  to  the  exact  tous 


which  were  generated  and  ensure  that 
such  tons  came  from  a  relevant 
geographic  location  and  were  used  only 
once.  Each  State  could  establish  its  own 
numbering  system,  or  could  collaborate 
with  other  States  to  design  a  regional  or 
national  system. 

2.  Notice  of  Intent  to  Use  DER's 

The  Notice  of  Intent  to  Use  DER's  for 
compliance  purposes  would  be  required 
in  order  to  alert  the  State  and  public 
that  a  source  intended  to  use  DER's.  The 
State  and  the  public  would  have  the 
opportunity  thereby  to  examine  a  DER 
compliance  strategy  prior  to  use  and 
prior  to  the  possibility  of  any 
environmental  harm.  The  notice  must 
be  filed  at  least  30  days  prior  to  the 
source's  first  use  of  DER's  and  renewed 
at  least  aimually  in  cases  of  continued 
or  repeated  use.  This  notice  would  serve 
to  ensure  that  a  prospective  user  held 
sufficient  DER's  prior  to  use.  It  also 
would  allow  the  State  to  consider  the 
level  of  inspection  oversight  to  employ 
with  the  user.  This  notice  only  signals 
intent  to  use  DER's;  a  notifying  source 
would  not  actually  have  to  use  them. 

As  part  of  their  Notice  of  Intent  to 
Use,  States  may  want  to  require  sources 
to  submit  the  price  paid  for  each  DER. 
The  EPA  believes  that  knowledge  of 
DER  price  could  serve  to  assist  States  in 
determining  which  DER's  were  high 
quality  and  which  were  low  quality. 
Therefore,  price  could  serve  as  a  signal 
to  target  a  State's  enforcement  resources. 
For  example,  a  generator  would  be 
likely  to  charge  premiiun  prices  for 
DER's  they  created  that  were  supported 
with  high  quality  documentation, 
whereas  a  generator  of  a  less 
supportable  DER  might  tend  to  lower  its 
DER  price  in  order  to  compete.  The 
lower-priced  DER  in  this  context  would 
denote  a  lower  quahty,  or  higher  risk 
product.  Of  course,  in  other  instances 
low  price  may  indicate  no  more  than 
that  the  generator  has  foimd  a  low-cost 
control  opportimity.  Nonetheless,  price 
might  serve  as  a  signal  to  a  State  to 
examine  specific  DER's  more  carefully 
during  compliance  reviews.  The  EPA 
requests  comment  as  to  whether  price 
should  be  a  required  submission  in  the 
model  rule. 

3.  Notice  and  Certification  of  DER  Use 

The  Notice  and  Certification  of  DER 
Use  would  be  required  in  order  to 
provide  the  State  with  information  on 
the  actual  amoimt  of  DER's  used  by  a 
particular  source  for  compliance 
purposes.  It  would  include  information 
on  the  methods  by  which  both  the 
amount  generated  and  the  amount 
needed  for  compliance  purposes  were 
calculated.  A  duly  authorized  corporate 
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officer  must  certify  under  penalty  of  law 
that  the  information  in  this  notice  was 
true,  accurate  and  complete,  based  upon 
information  and  belief  formed  after 
reasonable  inquiry.  Based  on  receipt  of 
this  notice,  the  State  could  conduct 
compliance  determinations  and 
inspections  to  ensure  that  the  source 
had  met  all  of  its  obhgations  through  the 
use  of  DER's.  This  notice  is  essential  for 
the  purposes  of  comphance  assurance 
and  enforcement. 

No  action  would  be  required  by  the 
State  when  it  received  a  notice,  other 
than  to  make  it  publicly  available  as 
discussed  below.  The  Notice  and 
Certification  of  Generation  and  the 
Notice  and  Certification  of  Use, 
however,  would  be  the  State  and 
Federal  authorities'  main  comphance 
and  enforcement  tools  for  generators 

d  users  of  DER's. 

To  lessen  the  paperwork  burden  on 
soiuces,  the  information  in  each  of  the 
proposed  notices  has  been  reduced  to 
the  minimum  necessary.  However,  the 
soiuce  would  be  required  to  keep  full 
records  of  all  of  the  documentation 
associated  with  the  generation  and/or 
use  of  DER's  at  their  facihty. 

4.  Notice  of  Intent  to  Generate  Rejected 

The  EPA  has  considered  creating  a 
Notice  of  Intent  to  Generate  which 
would  be  filed  before  any  generation 
activity,  but  prefers  not  to  require  it  in 
the  model  OMTR.  Proponents  advocated 
the  notice  so  as  to  provide  the  State 
with  advance  notice  of  the  time  period 
over  which  DER's  would  be  generated 
and  the  method  that  would  be  used  to 
generate  them  ("Emission  Reduction 
Credit  Demonstration  Project,"  Phase  II, 
Volume  I;  Fmal  Report,  April  1995). 
Proponents  cited  reasonable 
justifications  for  such  a  notice.  The 
notice  could  provide  some  preemptive 
assurances  against  invahd  DER 
generation,  and  hopefully  could  result 
in  a  higher  level  of  scrutiny  which 
would  lead  to  a  system  with  enhanced 
environmental  integrity.  However,  EPA 
beheves  this  benefit  is  outweighed  by 
the  resoiuce  burden  required  to  be 
placed  on  each  participating  source  and 
State,  since  the  notification  is,  by 
definition,  a  non-binding  assertion  of 
intent  that  some  facilities  may  and  will 
ultimately  decide  not  to  follow. 
Although  the  model  OMTR  would  not 
require  a  Notice  of  Intent  to  Generate,  a 
State  may  decide  that  in  its  particular 
case  that  the  benefits  of  the  notice 
outweigh  the  burdens.  Therefore,  EPA 
would  approve  specific  OMTR's  that 
require  this  notice. 
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5.  Pubhc  Availabihty  of  Information 

Adopting  the  model  rule  into  the  SIP 
would  replace  the  need  for  single-source 
SIP  revisions.  Such  SIP  revisions, 
however,  serve  the  purpose  of  providing 
the  pubhc  with  notification  of  each 
proposed  trade.  Without  some  other 
vehicle  for  public  notice,  the  pubhc 
would  not  be  aware  of  DER  trades.  The 
EPA  beheves  pubhc  confidence  is 
essential  to  the  success  of  the  open 
market  program.  Members  of  the  public 
have  a  legaUy  recognized  role  in 
comphance  assurance  and  enforcement 
through  the  citizens  suit  provisions 
under  section  304  of  the  Act.  The  pubhc 
must  have  fair  access  to  the  information 
related  to  DER  generation  and  use 
activity. 

The  proposed  model  rule  would 
require  the  State  to  make  all  of  the 
notices  received  available  to  the  pubUc. 
For  sources  with  a  title  V  permit,  the 
information  must  be  filed  with  or 
attached  to  the  permit  and  made 
available  where  the  permit  is  available. 
For  non-title  V  sources,  the  State  would 
make  the  notices  available  in  a  similar 
manner  to  the  title  V  soiuces.  Facihty 
documentation  that  is  not  included  in, 
but  supports  the  information  in,  the 
notices  must  be  made  available  through 
the  State's  "freedom  of  information"  or 
other  laws,  if  apphcable,  relating  to  the 
pubhc's  access  to  a  source's  comphance 
documentation. 

The  EPA  is  concerned  that  not  all 
States  will  have  laws  that  allow  the 
docvunentation  underlying  the  notices 
to  be  reasonably  accessed  by  the  pubhc 
if  it  is  not  submitted  to  the  State  along 
with  the  required  notices.  The  Agency 
considered  a  range  of  requirements  that 
would  facihtate  the  pubhc  availabihty 
of  such  dociunentation.  At  one  end  of 
the  range,  the  Agency  considered  a  rule 
requirement  for  sources  to  make  the 
dociunentation  available  to  the  pubhc 
upon  request.  At  the  other  end  of  the 
range,  the  Agency  considered  a  rule 
requirement  that  all  source 
dociunentation  be  submitted  to  the  State 
along  with  the  required  notices  so  that 
the  State  could  make  the  information 
available.  A  middle  ground  option 
would  require  soiuces  to  submit  the 
underlying  documentation  to  the  State, 
but  waive  the  requirement  if  the  source 
agreed  to  make  the  documentation 
available  to  the  public  upon  request. 
The  Agency  requests  comment  on  the 
appropriate  way  to  ensure  that  the 
public  has  reasonable  access  to  a 
source's  comphance  documentation 
without  unreasonably  burdening  either 
the  source  or  the  State. 


F.  Federally  Enforceable  Operating 
Permits 

The  purpose  of  the  tide  V  program, 
codified  in  40  CFR  Part  70,  is  to  ensure 
effective  implementation  of  all 
apphcable  requirements  of  the  Act  for 
those  sources  subject  to  a  Federally 
enforceable  operating  permit.  The  title  V 
program  rules  impose  various  important 
administrative  and  procedural 
provisions  (e.g.,  permit  fees, 
opportunity  for  public  participation). 
"The  title  V  program  does  impose  a 
limited  nmnber  of  requirements  relevant 
to  source  operation  that  supplement  the 
apphcable  requirements  of  the  Act  in 
order  to  enhance  their  implementation. 
For  example,  a  source's  title  V  permit 
must  specify  methods  for  monitoring 
and  certifying  comphance,  and  must 
address  these  if  the  applicable 
requirement  fails  to  otherwise  provide 
them.  The  provisions  of  the  Part  70  rule 
that  provide  for  individual  source 
emissions  trading  under  permit-specific 
caps  and  for  trading  under  a  SIP  are 
currently  the  subject  of  rulemaking. 

If  adopted  into  a  State's  SIP,  the 
provisions  of  the  OMTR  become  part  of 
the  underlying  requirements  reflected  in 
a  source's  operating  permit.  Therefore, 
changes  in  a  source's  operating  permit 
language  are  not  necessary  for  the 
soiut»  to  participate  in  the  open  market 
program.  However,  for  the  benefit  of 
both  the  source  and  the  public,  language 
that  specifically  addresses  the  ability  of 
the  source  to  comply  with  applicable 
requirements  through  emissions  trading 
could  appear  in  the  permit.  The  EPA 
intends  to  issue  permit  writing  guidance 
that  would  include  language  on  open 
market  trading  that  could  be 
incorporated  into  individual  permits. 

G.  DER  Registries 

Open  marketplace  participants  would 
require  access  to  information  that 
enabled  them  to  make  acauate  and 
informed  decisions  about  the  supply, 
demand,  quahty  and  expense  of  DER's. 
This  information  could  be  efficiently 
transferred  among  participants  through 
one  or  more  registries  that  sent  and 
received  relevant  DER  information. 
Registries  should  provide  convenient 
and  inexpensive  pubhc  access,  should 
not  interfere  with  the  abihty  of  "small" 
market  players  to  participate,  and 
should  help  assure  that  specific  DER's 
are  not  used  more  than  once. 

Comprehensive,  high-quahty 
information  should  be  readily  available 
at  reasonable  cost  to  all  participants  and 
the  pubhc.  Such  information  might 
include:  DER  source  listings,  generator 
source  type,  location,  contact  name  of  . 
DER  holder  or  holder's  agent,  DER 


39688 


Federal  Register  /  Vol.  60,  No.  149  /  Thursday,  August  3,  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60.  No.  149  /  Thursday,  August  3,  1995  /  Proposed  Rules 


39689 


generation  period.  DER  price,  specific 
use  restrictions  if  applicable,  generator 
and  user  nonattainnient  area 
classification,  and  DER  user's  needs  and 
requirements. 

The  EPA  also  believes  that  small 
market  players,  i.e.,  generator  or  user 
sources  that  generate  or  use  relatively 
small  market  quantities,  should  not  be 
disadvantaged  by  registry  access 
requirements  or  the  listing  fee  structiu^. 
The  EPA  does  not  wish  in  any  way  to 
discourage  small  sources  from  taking 
advantage  of  the  benefits  of  open  market 
trading. 

The  EPA  has  addressed  the  issue  of 
double-counting  of  DER  uses  through 
the  proposed  rule's  notice  requirements. 
States  must  ensiu^e  that  unique 
identification  is  assigned  to  each  ton  of 
DER's  generated  and  reported  in  the 
Notice  and  Certification  of  Generation 
that  each  generator  soiuce  would  be 
required  to  submit.  States  could  then 
check  that  a  specific  DER  was  used  only 
once  by  cross-referencing  DER  use 
notices  with  the  DER  generation  notice. 
This  check  would  be  more  complicated 
in  a  case  where  use  occiured  in  a  State 
other  than  the  generator  source's  State. 
Therefore,  the  proposed  OMTR  would 
require  that  States  that  allow  such  uses 
must  have  a  memorandum  of 
understanding  (MOU)  or  similar 
agreement  approved  by  the  EPA.  which 
faciUtates  checking  for  double-use  of 
DER's. 

While  EPA  recognizes  that  this 
function  might  best  be  perfcmned 
through  a  national  registry,  a  question 
remains  as  to  whether  EPA,  State 
governments,  or  the  private  sector 
should  provide  these  services.  The  EPA 
is  inclined  to  encourage  registry 
development  in  the  private  sector.  For 
resource  and  efficiency  reasons,  EPA 
beheves  the  private  sector  is  a  more 
appropriate  choice  than  EPA.  Thus  EPA 
requests  comment  on  (1)  whether  the 
private  sector  should  provide  such 
services;  (2)  whether  registries  should 
be  subject  to  regulation  to  assiue  access 
and  coverage  of  relevant  information;  (3) 
whether  EPA  or  the  State  should  operate 
registries;  and  (4)  whether  a  national 
registry,  as  opposed  to  multiple  regional 
or  local  registries,  is  necessary  for  the 
open  market  program  to  function 
properly. 

H.  Protocol  Development  and  Approval 

A  key  to  integrity  in  the  operation  of 
the  open  market  trading  system  is 
acciu-ate  quantification  of  the  amount  of 
siu7)lus  DER's  created  and  of  the 
amount  needed  to  meet  compUance 
obhgations.  Emissions  quantification  is 
generally  divided  into  two  conceptued 
components.  First,  emissions 


quantification  protocols  specify  the  type 
of  data  needed  on  emissions  rates  and 
operating  rates  (e.g.,  monitoring 
methods,  emissions  factors,  production 
rate  or  other  activity  measures)  and 
address  other  critical  methodological 
issues  (e.g.,  data  quality  and  statistical 
considerations).  Second,  specific  data 
must  be  developed  pursuant  to  such 
protocols  and  used  to  calculate  specific 
results.  Quantification  protocols  can  be 
defined  to  varying  degrees  of  specificity 
in  advance  of  particular  emissions 
reduction  actions.  The  actual  data  used 
in  particular  cases,  naturally,  can  be 
developed  and  evaluated  only  case-by- 
case. 

A  number  of  cross-cutting  factors 
must  be  considered  regarding  the 
development  of  emissions 
quantification  protocols.  On  the  one 
hand,  both  emission  sources  and 
compliance  authorities  have  strong 
interests  in  certainty.  Federal  and  State 
authorities  want  to  be  siue  that  methods 
are  technically  sound  and  that  sources 
can  be  held  to  follow  them.  Sources 
want  methods  they  can  use  with 
assiuance  of  predictable  outcomes  at  the 
time  of  compUance  determinations. 
Based  on  these  concerns,  some  State 
and  industry  stakeholders  have  urged 
that  protocols  be  reviewed  and 
approved  by  EPA  before  DER's  are 
introduced  into  the  market.  This  would 
give  both  sources  and  comphance 
authorities  a  common  yardstick  with 
which  to  gauge  the  validity  of  DER's  and 
the  greatest  certainty  of  outcomes, 
without  requiring  redimdant  resoiut:e 
investment  by  multiple  States. 

On  the  other  hand,  a  protocol  pre- 
approval  requirement  would  greatly 
strain  govenunental  i^esources  and 
significantly  dampen  development  of 
the  open  market  system.  Given  the 
variety  of  source  types  ehgible  to 
participate  and  the  variety  of  emissions 
reduction  strategies  available  to  them, 
dozens  (possibly  hundreds)  of  specific 
quantification  protocols  would  be 
needed.  Resource  constraints  on  EPA 
and  States  could  severely  limit  the 
niunber  of  such  protocols  that  could  be 
developed  and  approved  in  the  near 
future,  even  with  the  benefit  of 
partnerships  ivith  industry  and  others. 
Many  DER  generation  and  use  actions 
could  be  delaved  or  precluded  by  the 
unavailabihty  of  pre-approved  protocols 
and  the  lack  of  a  route  for  proceeding 
vrithout  such  protocols. 

In  response  to  these  cross-cutting 
considerations,  EPA  has  tried  to  develop 
a  middle  ground  that  provides  a 
sufficient  measure  of  certainty  and 
predictabihty  with  due  regard  for 
governmental  resotirce  constraints  and 
the  need  for  flexibility  to  adapt  to  new 


situations.  The  EPA  intends  to  issue 
guidance  containing  criteria  for 
acceptable  emissions  quantification 
protocols.  The  criteria  would  set  forth 
meaningful  standards  for  the  kinds  and 
quaUty  of  data  required  to  support  the 
calculation  of  amoimts  of  emissions 
reduced  by  generators  or  needed  by 
users.  DER  Generators  and  users  would 
be  able  to  employ  these  criteria  to 
develop  specific  quantification 
protocols  for  their  applications. 
Compliance  and  enforcement 
authorities  would  be  able  to  use  these 
criteria  to  determine  whether  submitted 
protocols,  and  associated  data,  are 
sufficient  to  estabUsh  compliance.  The 
guidance  would  be  issued  with  the  final 
model  OMTR  and  revised  and  expanded 
as  necessary  from  time  to  time. 
Generators  and  users  would  be  able  to 
rely  on,  and  would  be  held  to,  the 
guidance  in  effect  at  the  time  they 
generated  DER's  or  at  the  time  they 
determined  their  need  for  DER's  to  meet 
comphance  obhgations,  respectively. 

In  addition,  EPA  intends  to  create  a 
mechanism  for  working  with  States, 
industry,  and  the  environmental 
commimity  to  develop  and  approve 
specific  quantification  protocols  for 
priority  types  of  generation  and  use 
activities.  It  is  envisioned  that  some 
such  protocols  would  be  drafted  by 
industries,  and  others  by  EPA  or  States. 
They  would  be  reviewed  by  a  multi- 
stakeholder  process  prior  to  an  EPA 
approval  decision".  The  EPA  beheves 
that  in  many  cases  emissions 
quantification  protocol  development 
may  not  be  a  large  additional  burden. 
This  could  be  especially  true  for 
protocols  that  determine  the  amount  of 
DER's  needed  to  be  in  comphance,  smce 
user  sources  subject  to  emissions  limits 
may  be  already  familiar  with  the  task  of 
evaluating  their  emissions  levels. 

The  EPA  specifically  requests 
comments  on  two  variations  on  this 
basic  approach.  In  both  cases,  sources 
would  develop  their  own  protocols 
subject  to  EPA's  protocol  guidance 
criteria  where  no  pre-approved  protocol 
existed.  Where  EPA-approved  protocols 
existed,  however,  two  options  could  be 
followed.  In  one  case,  a  source  would  be 
required  to  use  the  pre-approved 
protocol  unless  it  obtained  EPA's 
approval  of  an  alternative  protocol.  In 
the  other  case,  a  source  would  be 
allowed  to  use  an  alternative  of  its  own 
design  in  lieu  of  the  pre-approved 
protocol,  so  long  as  the  alternative 
conformed  to  the  criteria  in  EPA's 
protocol  guidance. 

The  model  rule  would  allow  State 
OMTR's  to  incorporate  EPA's  protocol 
guidance  and  specific  pre-approved 
protocols  by  reference.  In  this  way,  a 


source  which  generated  or  used  DER's 
would  be  on  notice  that  it  was  legally 
bound  by  the  protocol  guidance  or 
specific  protocols  (as  applicable)  that 
were  in  effect  at  the  time  of  their 
generation  or  use  action.  Incorporation 
by  reference  would  provide  fair  notice 
and  binding  effect  while  avoiding  the 
need  for  continual  SIP  revisions  as  new 
specific  protocols  were  adopted  and  as 
EPA's  protocol  guidance  was  revised.  In 
the  interest  of  assuring  enforceabiUty, 
EPA  is  also  considering  whether  eadi 
EPA-approved  protocol  and/or  the  EPA 
protocol  guidance  should  be 
incorporated  directly  into  State  SIP's 
and  requests  comment  on  the 
sufficiency  of  the  incorporation  by 
reference  approach. 

The  EPA  acknowledges,  however,  that 
there  are  risks  for  both  sources  and 
authorities  associated  with  allowing 
operation  under  protocol  gmdance  as 
proposed.  Generators  would  be  allowed 
to  introduce  DER's  into  the  market 
based  on  specific  protocols  that  they 
devised  pursuant  to  the  guidance, 
without  advance  approval.  Comphance 
agencies  would  have  to  determine  the 
protocol's  consistency  with  the 
guidance  at  the  time  of  the  comphance 
determination,  after  sources  had  made 
use  of  the  reductions.  Despite  the  fact 
that  the  proposed  rule  assigns  users  the 
burden  of  proof  of  DER  vahdity,  it  may 
be  more  difficult  at  this  stage  for 
comphance  authorities  to  reject  DER's 
based  on  luisoimd  methodologies. 
Further,  at  least  a  portion  of  the 
resource  burden  associated  with 
evaluating  protocols  in  advance  would 
be  shifted  to  State  and  Federal 
compUance  authorities  later  in  the 
process.  The  EPA  requests  comment  on 
these  issues. 

The  EPA  beheves  this  combination  of 
protocol  guidance  and  specific  protocols 
would  give  generators  and  users,  as  weU 
as  compUance  authorities,  a  predictable 
"road  map"  for  distinguishing  DER's 
that  have  a  high  likelihood  of  being 
considered  valid  from  ones  that  are 
doubtful  or  clearly  inadequate.  The  EPA 
requests  comment  on  ah  aspects  of  this 
approach. 

/.  Meeting  Related  Federal  Requirements 

The  Act  requires  SIP's  to  include 
provisions  to  meet  specffic  rate  of 
progress  (ROP)  requirements  appUcable 
to  certain  ozone  nonattaiiunent  areas 
imder  section  182.  The  Act  also  requires 
SIP's  to  provide  for  the  attainment  and 
maintenance  of  the  NAAQS.  SIP's  must 
include  specific  emissions  limits  within 
a  nonattainment  area  to  meet  ROP  and, 
in  moderate  or  above  nonattainment 
areas,  as  weU  as  certain  marginal  areas, 
the  SIP  must  require  RACT.  SIP's  may 


also  include  modeling  analyses  which 
result  in  emissions  limits  over  an  area 
larger  than  the  nonattainment  area — the 
modeling  domain — as  needed  to  attain 
the  NAAQS.  Emissions  trades  between 
sources  far  apart  could  cross  multiple 
nonattainment  areas  and  modeling 
domains  and,  thus,  impact  ROP,  RACT 
and  attainment  requirements  contained 
in  more  than  one  SIP. 

As  noted  above,  the  proposed  rule 
would  limit  certain  DER  uses  with 
respect  to  pollutant,  modeling  domain, 
and  nonattaiiiment  area.  These 
provisions  recognize  the  regional  nature 
of  the  ozone  nonattainment  problem 
and  the  specific  limitations  are  intended 
to  help  assure  consistency  with  any 
attainment  or  maintenance  plan  and 
ROP  requirements. 

In  addition,  the  model  rule  would 
require  an  audit  of  the  trading  program 
to  evaluate,  among  other  items,  the 
effect  of  the  program  on  the  attainment 
demonstration  and  ROP  requirements. 
The  provisions  would  require  a 
retrospective  look  at  the  effects  of  the 
trading  program  at  least  once  every 
three  years.  Where  an  inconsistency 
with  the  attainment  or  maintenance 
plan  or  ROP  is  determined  by  the  State, 
the  State  must  institute  measures  to 
correct  the  problem. 

1.  Attainment  and  Maintenance  Plans 

The  EPA  recognizes  that  the 
intertemporal  use  of  DER's  may,  under 
certain  circumstances,  place  pressure  on 
an  area's  attaiiunent  requirements.  If 
niunerous  DER's  generated  prior  to  the 
attainment  date  were  used  near  the 
attainment  date,  the  additional 
emissions  from  sources  that  avoided 
otherwise  required  reductions  could 
lead  to  violations  of  the  NAAQS  and 
delay  attainment. 

In  addition,  emissions  trades  between 
sources  far  apart  could  cross  multiple 
nonattainment  areas.  States,  and 
modeling  domains  and,  thus,  impact 
ROP  and  attainment  or  maintenance 
plan  requirements  contained  in  the 
SIP'S. 

The  vaUdity  of  attaiiunent  and 
maintenance  plan  modeling  analyses 
could  be  eroded  by  trading  if  the 
location  and  amoimt  of  emissions 
significantiy  changed  from  the  initial 
plan  assumptions.  Such  shifts  would 
add  imcertainty  to  predictions  of  the 
ozone  levels  expected  on  peak  ozone 
days.  In  a  worst-case  scenario, 
reductions  created  during  non-episodic 
conditions  could  be  used  during 
episodic  conditions,  exacerbating  peak 
ozone  levels. 

The  EPA  must  evaluate  these 
potential  plaiming  concerns  in  Ught  of 


section  110(1)  of  the  Act,  which 
provides  that  EPA — 

shall  not  approve  a  revision  of  a  plan  if  the 
revision  would  interfere  with  any  applicable 
requirement  concerning  attainment  and 
reasonable  further  progress  *  *  *  or  any 
other  applicable  requirement  of  this  Act. 

Whether  DER  use  would  interfere  with 
an  attaiiunent  demonstration  depends 
on  numerous  factors  involving  the 
amount,  timing,  and  location  of  trades. 
Limitations  in  the  model  rule  (e.g., 
spatial  limitations)  could  reduce  the  risk 
of  such  interference.  Based  on  available 
information,  EPA  does  not  have 
evidence  at  this  time  that  would  lead  it 
to  beheve  that  an  overly  large  number 
of  DER's  will  be  used  during  the  year  of 
an  attainment  deadline,  or  at  any  other 
time  that  could  precipitate  exceedances 
of  the  standard.  Rather,  it  seems 
reasonable  to  assiune  that  DER's  wiU  be 
generated  fairly  steadily  as 
opportunities  for  better  controls  arise,  in 
response  to  continuing  demand  by  DER 
users.  Moreover,  certain  sources  may 
require  use  of  DER's  over  a  long  period 
of  time;  under  these  circumstances,  it  is 
doubtful  that  the  intertemporal  or 
spatial  aspects  of  the  OMTR  would 
interfere  with  attainment.  The  EPA 
acknowledges,  however,  that  generation 
of  DER's  could  be  bunched  at  particular 
points  in  time,  such  as  new  control 
deadlines,  by  soiuY:es  that  are  able  to 
implement  controls  prior  to  the  required 
date.  Also,  use  of  DER's  could  be 
bimched  just  after  such  deadlines.  If  this 
phenomenon  occurs  on  a  large  enough 
scale  and  at  a  particular  time, 
attainment  could  be  jeopardized.  On 
balance,  EPA  has  concluded  in  this 
proposal  that  current  information  does 
not  estabhsh  a  sufficient  risk  of  this 
scenario  to  constitute  interference  with 
attainment.  Although  the  open  market 
trading  program  adds  an  element  of 
imcertainty  to  the  attainment  planning, 
attainment  demonstrations  have  many 
other  luiavoidable  luicertainties  whic^ 
may  include  growth  projections, 
biogenic  emissions,  mobile  source 
emissions,  rule  effectiveness,  model 
boundary  conditions,  and  model 
precision.  The  EPA  invites  comments 
on  its  analysis  and  conclusions  on  this 
point. 

It  is  possible  to  imagine  trades  that 
coidd  adversely  affect  a  SIP's  attainment 
or  maintenance  strategy  by  creating 
"spikes"  over  permissible  aggregate 
emissions  levels.  The  mere  possibiUty  of 
such  events  does  not  mean  that  the 
program  would  necessarily  interfere 
with  attainment  planning.  It  does, 
however,  offer  support  for  the  need  of 
periodic  trading  program  audits  to 
monitor  trading. 
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2.  Rate  of  Progress  (ROP)  Requirements 

ROP  requirements  must  be  met  in 
nonattainment  areas.  Section 
182(b)(1)(A)  of  the  Act.  appUcable  to 
ozone  nonattainment  areas  classified  as 
Moderate  or  higher,  provides  that  the 
SIP— 

shall  provide  for  such  specific  annual 
reductions  in  emissions  of  volatile  organic 
compounds  and  oxides  of  nitrogen  as 
necessary  to  attsun  the  national  primary 
ambient  air  quality  standard  for  ozone  by  the 
attainment  date  applicable  under  this  Act. 

Section  171(1),  applicable  to  all 
nonattainment  areas,  contains  a  similar 
requirement.  Section  182(b)(1)(A) 
farther  requires  a  15  percent  reduction 
in  VOC  by  the  end  of  1996.  Section 
182(c)(2)(B),  apphcable  to  areas 
classified  Serious  and  higher,  generally 
requires  a  9  percent  reduction  In  VOC 
or  NOx  for  each  3  year  period  thereafter, 
until  attainment. 

An  area's  success  in  meeting  ROP 
requirements  depends  on  many  factors, 
including  growth  rate,  rule  adoption 
schedule,  and  control  effectiveness.  In 
many  cases,  trading  would  clearly  not 
impact  ROP:  for  example,  in  areas  not 
covered  by  ROP  programs;  in  areas 
trading  NOx  emissions  and  affected  by 
VOC-only  ROP  programs;  for  same 
pollutant  trades  within  a  single 
nonattainment  area;  and  for  trades 
involving  emissions  reduction  from 
sources  in  one  nonattainment  area  over 
one  ozone  season.  In  addition,  where 
the  SIP's  nonattainment  area  reductions 
were  greater  than  ROP  requirements, 
VOC  trading  within  that  margin  would 
not  affect  ROP  and,  thus,  would  be 
acceptable.  In  general,  EPA  believes  that 
an  audit  program  should  be  part  of  a 
State's  ROP  planning,  t)ecause,  like 
attainment  planning,  it  may  be  affected 
by  trades  under  an  OMTR.  The 
intertemporal  aspect  of  trades,  as  well  as 
trades  across  nonattainment  areas,  raise 
the  possibiUty  that  under  certain 
circumstances,  trading  could  jeopardize 
ROP. 

The  EPA  has  made  use  of  a  computer 
model  which  allows  a  rough 
approximation  of  the  impact  of 
intertemporal  trades  on  attaumient  and 
ROP  plans,  under  various  simplified 
assumptions  about  overall  market 
activity  and  some  alternative  pohcy 
choices.  As  discussed  above  with 
respect  to  attainment  planning, 
hypothetical  circimistances  may  arise  in 
which  large  quantities  of  DER's  are 
generated  in  year  1  and  used  in  year  2, 
or  generated  in  one  area  and  used  in  a 
neighboring  area,  to  a  degree  that 
interferes  with  reduction  targets  in  year 
2  or  in  the  neighboring  area. 


However,  for  much  the  same  reasons 
discussed  above  with  respect  to 
attainment  planning,  EPA  believes  it 
reasonable  to  assume  that  intertemporal 
trading  will  not  be  of  the  magnitude 
necessary  to  interfere  with  the  1996  and 
subsequent  ROP  targets.  For  the  same 
reasons,  EPA  believes  it  reasonable  to 
assiune  that  OMTR  trading  will  not 
cause  annual  emissions  spikes  that  may 
interfere  with  the  section  182(b)(1)(A) 
requirement  concerning  annual 
reductions  as  necessary  to  attain.  In  any 
event,  EPA  beheves  that  even  if  annual 
"spikes"  were  likely  to  occur  as  a  result 
of  an  OMTR  program,  this  requirement 
should  be  interpreted  in  light  of  the 
purpose  of  the  OMTR,  which  is  to 
encourage  early  reductions  in  exchange 
for  an  opportunity  to  trade  the  DER's  so 
generated.  If  year  2  emissions  are  higher 
than  in  year  1  because  DER  generation 
causes  emission  reductions  to  occtu  a 
year  early,  "EPA  would  not  conclude  that 
DER  use  interfered  with  the  section 
182(b)(1)(A)  requirement.  The  EPA 
invites  comment  on  its  analysis  and 
conclusions  concerning  ROP. 

3.  RACT 

Act  section  182(b)(2)  requires  a  SIP 
revision  implementing  RACT  for  VOC 
sources  for  ozone  nonattainment  areas 
classified  as  "moderate"  and  higher. 
Section  182(f)(1)  imposes  the  same 
requirement  on  NOx  sources.  The  Act 
does  not  define  RACT;  instead,  EPA 
defines  RACT  as  the  lowest  emissions 
limitation  that  a  particular  source  is 
capable  of  meeting  by  the  appfication  of 
control  technology  that  is  reasonably 
available  considering  technological  and 
economic  feasibility  (44  FR  53762 
(1979)).  VOC  RACT  has  traditionally 
been  met  on  a  24-hoiu'  basis  imless  the 
State  has  shown  that  a  longer  averaging 
time  is  needed  because  of  recordkeeping 
difficulties  or  control  infeasibility. 
Many  RACT  rules  adopted  by  States 
include  emissions  rate  limits  based  on 
daily  or  30  day  averaging  times. 

For  many  years,  EPA  has  interpreted 
RACT  as  a  performance  standard,  which 
normally  manifests  itself  as  an 
emissions  limitation  based  on  a 
particular  control  technology,  as 
opposed  to  a  requirement  for  the 
technology  itself.  The  EPA  has  applied 
RACT  on  an  aggregate  basis  in  the  EIP 
rule,  so  that  some  sources  may  meet 
RACT  limits  through  averaging  (59  FR 
16706  (1994)).  However,  imder  the 
model  OMTR,  DER's  that  were 
generated  before  a  RACT  comphance 
deadline  could  be  used  after  the 
deadUne.  This  raises  the  possibility  that 
stationary  sources  subject  to  RACT 
requirements,  in  the  aggregate,  would 
not  meet  their  otherwise  applicable  SIP 


RACT  limits  in  the  period  after  the 
RACT  compliance  deadline. 

The  EPA  believes  that  it  has  the 
discretion  to  define  "reasonable 
available  control  technology"  to  allow 
intertemporal  averaging  that  may  occur 
around  a  RACT  compliance  deadline 
under  the  OMTR.  hi  the  EIP  rule,  EPA 
considered  air  quality  factors  in 
determining  whether  stationary  sources 
subject  to  RACT  could  emit  at  levels 
higher  than  levels  otherwise  deemed 
RACT  if  the  excess  emissions  were  more 
than  offset  by  reductions  among  non- 
RACT  sources.  The  EPA  concluded  that 
this  system  was  consistent  with  the 
definition  of  RACT  because  the  higher 
emissions  levels  of  the  RACT  sources 
would  be  considered  to  be  reasonable  in 
Ught  of  the  exceptional  environmental 
benefits  of  the  additional  offsetting 
reductions. 

A  comparable  analysis  applies  in  the 
case  of  the  OMTR.  The  OMTR  would 
encourage  early  reductions  by  both 
RACT  and  non-RACT  sources  in  year  1. 
In  year  2,  DER  use  might  cause  higher- 
than-current  RACT  levels  of  emissions. 
However,  because  DER  generation 
would  have  provided  early 
environmental  benefits  in  year  1,  and 
because  10  percent  of  the  DER's  used  in 
year  2  would  be  retired  for 
environmental  benefit,  EPA  could 
conclude  that  the  emissions  levels  in 
year  2  continue  to  reflect  RACT. 

/.  Enforcement  Issues 

1.  Calculation  of  Violations 

The  proposed  rule  provides  for  the 
calculation  of  violation  days  as 
consecutive  days  with  a  DER  shortfall 
after  first  taking  into  account  all  valid 
DER's.  This  standard  is  appUcable  when 
emissions  or  emissions  rates  are 
measured  on  a  daily  basis.  For  example, 
if  a  source  exceeds  its  emissions  rate  for 
10  days  and  can  demonstrate  that  it  held 
sufficient  DER's  to  cover  its  emissions 
overages  for  only  the  first  5  days,  the 
source  would  be  subject  to  penalties  for 
the  last  5  days.  In  circumstances  when 
sources  use  a  longer  period  of  time  for 
measuring  emissions  (e.g..  a  30  day 
average  period),  violation  days  would  be 
calculated  based  on  the  number  of  days 
of  the  measurement  period  for  which 
there  is  any  DER  shortfall.  For  example, 
if  a  source  measured  emissions  over  a 
30  day  period  and  it  was  determined  to 
have  had  a  shortfall  of  DER's  beginning 
any  day  during  the  measurement  period, 
the  enforcement  action  and  penalty 
calculation  woiUd  be  for  30  days  of 
violations.  The  EPA  believes  that  this 
would  encourage  market  participants  to 
develop  better,  more  accurate  emissions 
measurement  methods  that  will  enable 
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sources  to  measure  emissions  on  a  daily 
basis. 

2.  State  Compliance  Determinations 

Sources  subject  to  the  title  I  permit 
reqturements  would  be  required  to 
submit  compliance  certifications 
annually.  States  monitor  compUance  of 
other  stationary  sources  on  a  periodic 
basis.  This  rule  would  not  impose  a 
particular  time  period  or  frequency  for 
States  to  review  the  vaUdity  of  DER 
uses.  However,  it  is  EPA's  expectation 
that  States  would  develop  inspection 
plans  which  address  both  generator  and 
user  sources  in  a  manner  consistent 
with  EPA's  Compliance  Monitoring 
Strategy  and  other  applicable  guidance. 
In  addition,  because  the  integrity  of  the 
open  market  trading  program  relies  so 
heavily  on  retrospective  review,  it  is 
likely  that  EPA  would  identify  the 
OMTR  as  a  national  priority  in  the  early 
years  of  implementation.  As  a  resiUt, 
States  would  be  expected  to  address  a 
wide  range  of  OMTR  participants  in 
their  inspection  planning.  In  this  regard, 
DER  use  would  be  treated  exactly  the 
same  as  other  air  pollution  control 
programs.  The  EPA  soUcits  comment  on 
whether  a  particular  time  limit  within 
which  to  review  particular  DER  uses 
should  be  imposed,  in  light  of  the  fact 
that  OMTR  is  a  new  program  that  carries 
risks  concerning,  for  example,  the 
quantification  of  DER's. 

K.  Program  Audits  and  Reconciliation 
Measures 

The  OMTR  would  require  States  to 
conduct  periodic  audits  of  the  open 
market  trading  program  and  implement 
reconcihation  measiues  if  appropriate. 
The  State  must  evaluate  and  report  on 
the  following  program  elements: 

(1)  llie  amount  and  timing  of 
emissions  reductions  (e.g.  DER's  used 
\x)mpared  to  DER's  generated  in  a  given 
year  or  ozone  season); 

(2)  Comphance  by  generators  and 
users; 

(3)  The  effect  of  the  program  on 
temporal  and  spatial  assumptions  in  the 
ettaiiunent  demonstration  and  ROP 
plans; 

(4)  The  effect  of  trading  on  emissions 
of  hazardous  air  pollutants;  and 

(5)  The  effects  of  remedial  measures, 
if  appUcable,  implemented  as  a  result  of 
previous  audit  fiiidings. 

UnUke  the  EIP  requirement  (59  FR 
16700  (1994)).  under  the  OMTR 
program,  reconciUation  measures  would 
not  have  to  be  automatically  executing, 
and  therefore,  an  appropriate  "trigger" 
for  the  automatic  execution  of 
reconciUation  measures  would  not  be 
necessary.  However,  in  the  event  the 
program  audit  revealed  problems 


attributable  to  the  trading  program  that 
were  likely  to  persist,  EPA  encoiu^ges 
States  to  adopt  remedial  measures. 

The  following  list  of  contingencies 
should  be  considered  depending  upon 
the  nature  of  the  problem  that  is 
uncovered  by  the  audit: 

(1)  Restrict  trading  (limit  trading  so 
that  the  difference  between  DER 
generation  and  use  is  reconciled  in  a 
one-year  period);  increasing  the 
environmental  benefit  component  of 
DER's  or  limiting  DER's  or  portions  of 
DER's  to  compensate  for  the  difference 
between  the  projected  and  actual 
emissions  inventory; 

(2)  Enhanced  monitoring  (increase 
monitoring  or  quantification 
requirements  for  faciUties  in  the  OMTR 
program  to  better  determine  impacts  on 
progress  and  attainment  from  the 
participating  sources); 

(3)  Implement  specific  additional 
emissions  reduction  measures;  and 

(4)  Increase  enforcement  and/or 
penalties  (for  use  in  the  case  where  the 
discrepancy  between  actual  and 
projected  data  is  related  to  non- 
compUance  with  the  OMTR  program). 

Audits  must  occtir  at  least  every  3 
years,  coinciding  with  a  ROP  milestone 
determination,  or,  if  none  appUes, 
simply  every  three  years  after  State 
adoption  of  the  OMTR. 

In  conjimction  with  the  triennial 
audits  proposed  above.  EPA  would 
work  cooperatively  with  States  that 
adopt  open  market  programs  to  assess 
on  a  three-year  basis  the  nationwide 
performance  of  open  market  trading 
programs.  Using  the  results  of  State 
audits,  an  analysis  would  be  prepared  to 
assess  the  open  market  program's 
effectiveness.  In  the  event  tiiat  the 
triennial  assessments  showed  that 
programs  based  on  the  OMTR 
jeopardized  particular  areas'  abiUty  to 
attain  the  NAAQS,  to  demonstrate 
required  progress,  or  to  meet  other  Act 
requirements,  then  EPA  could  issue 
specific  SIP  calls  or,  in  the  extreme  case, 
adjust  the  OMTR  program  to 
compensate  for  such  shortcomings. 

The  EPA  solicits  comment  on  all 
aspects  of  the  audit  requirements,  in 
particular:  (1)  The  frequency  of  the 
audits  (more  or  less  fi-equent  than  every 
three  yeare);  (2)  the  components  of  the 
audit  program  that  should  be  required; 
(3)  whether  a  mechanism  for  triggering 
reconciUation  measures  should  be 
required;  and  (4)  which,  if  any. 
reconciUation  measures  should  be 
required. 

L.  Interstate  Trading 

The  proposed  OMTR  limits  interstate 
trades  to  areas  which  have  Memoranda 
of  Understanding  (MOU's)  to  assure  the 


success  of  the  trading  program  in  each 
State.  This  provision  recognizes  the 
regional  and  interstate  nature  of  the 
ozone  nonattainment  problem  and  the 
specific  limitation  is  intended  to  help 
assure  consistent  compUance  programs 
and  facilitate  information  exchange 
between  the  States. 

After  States  adopt  the  model  nde. 
sources  might  vsrish  to  effect  trades 
across  State  Unes.  Such  VOC  trades 
could  occur  within  interstate 
nonattainment  areas;  for  NOx.  modeling 
domains  are  frequenUy  interstate.  A 
mechanism  would  be  needed  to  assure 
that  an  emissions  reduction  in  one  State 
was  recognized  in  another  State  and  that 
trades  were  made  consistent  w^ith  the 
requirements  of  the  respective  State's 
rules.  Further,  a  trading  program  needs 
enforcement  provisions  that  assure 
proper  monitoring  and  enforcement  in 
all  participating  States.  Therefore,  EPA 
beheves  that  States  must  sign  a  MOU  or 
equivalent  docimient.  The  MOU  must 
include  the  following  provisions; 

(a)  The  State  vyhere  the  generator  is 
located  must  agree  to  provide  the  State 
where  the  user  is  located  in  a  timely 
manner  with  all  relevant  information  it 
possesses  concerning  the  DER's  and  the 
generator,  including,  but  not  limited  to, 
information  on  the  generator's  SIP  limits 
and  permit,  as  well  as  a  copy  of  the 
notice  of  generation  proffered  by  the 
DER  user; 

(b)  The  user  State  must  agree  to 
provide  the  generator  State  in  a  timely 
manner  with  all  relevant  information. 
Including  the  notice  of  intent  to  use  and 
the  notice  of  use; 

(c)  The  State  where  the  generator  is 
located  must  agree  to  notify  the  State 
where  the  user  is  located  as  to  whether 
the  DER  has  been  used  previously; 

(d)  llie  State  where  the  user  is  located 
must  agree  to  enforce  its  individual 
State  emissions  requirements  as 
modified  by  any  valid  trades. 

The  EPA  solicits  comment  on  all 
aspects  of  the  interstate  trading  issue, 
including  whether  States  should  be 
permitted  to  include  interstate  trading 
only  after  EPA  approval  of  its  MOU's 
with  other  States. 

M.  Effect  of  VOC  Trading  on  Emissions 
of  Air  Toxics 

Many  volatile  organic  compoimds 
(VOC's)  are  listed  as  hazardous  air 
poUutants  (HAP's)  imder  section  112  of 
the  Act.  Emissions  of  these  toxic 
pollutants  are  often  reduced 
incidentally  by  compUance  with  VOC 
limitation.  Qtizens  groups  have  been 
concerned  that  by  relaxing  site-specific 
VOC  limitations.  VOC  trading  programs 
might  lessen  public  health  protection 
from  air  toxics  at  some  facilities.  The 
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EPA  is  considering  whether  open 
market  trading  programs  should  contain 
safeguards  (beyond  the  continued 
requirement  to  meet  section  112 
standards)  to  reduce  the  chance  that  a 
facility  using  off-site  DER's  in  lieu  of 
meeting  otherwise  applicable  VOC 
hmits,  would  have  higher  HAP 
emissions  than  if  it  directly  met  the 
VOC  limits  with  on-site  controls. 

Overall,  EPA  beheves  that  open 
market  trading  programs  would 
encourage  quicker  reductions  of  VOC 
emissions,  including  HAP's  that  are 
VOC's,  by  reducing  the  cost  of  Act 
control  requirements  and  providing 
incentives  for  early  reductions.  This 
could  reduce  aggregate  risks  from  toxic 
air  emissions. 

At  the  facility-specific  level,  however, 
results  may  not  be  geographically 
uniform.  For  example,  if  a  facility  emits 
VOC's  that  are  toxic  air  pollutants,  and 
buys  DER's  to  satisfy  a  RACT 
requirement,  the  facility's  emissions  of 
air  toxics  would  be  higher  than  if  the 
facihty  had  installed  controls. 
Conversely,  if  the  facihty  chooses  to 
make  extra  emissions  reductions  and 
sell  them  as  DER's,  toxic  emissions  from 
the  facility  should  be  lower  than 
without  trading. 

The  EPA  has  considered  several 
options  for  dealing  with  potential 
changes  in  toxics  emissions  as  a  result 
of  open  market  trading.  The  first  option 
would  require  all  sources  participating 
in  the  open  market  system  to  disclose  to 
the  public  when  DER  generation  or  use 
would  cause  HAP  increases  (or  forgone 
decreases),  and  that  States  should 
retroactively  study  the  effect  of  open 
market  VOC  trading  on  aggregate  and 
facility-specific  hazardous  air  pollutant 
emissions. 

A  second  option  would  be  for  EPA  to 
prohibit  a  source  from  using  a  DER  for 
RACT  compliance  if  the  effect  would  be 
to  increase  hazardous  air  pollutant 
emissions. 

A  third  option  would  require  States  to 
include  in  their  programs  some 
mechanism  to  prevent  trades  that  could 
pose  significant  toxics  concerns,  with 
the  mechanism  to  be  determined  by  the 
State.  Such  mechanisms  could  include 
screening  assessments  to  provide  an 
indication  of  whether  health  or 
environmental  risks  from  a  facility 
might  increase  significantly,  or  a  fuller 
risk  assessment.  As  a  variation  of  this 
option,  a  requirement  for  sources  to 
notify  the  pubhc  of  HAP  increases  due 
to  trades  could  be  among  the  options 
available  to  a  State. 

The  foiulh  option  would  be  for  EPA 
to  leave  to  State  discretion  the  issue  of 
whether  State  programs  shourd  include 
restrictions,  disclosure,  or  other 


safeguards  to  ensure  that  toxic 
emissions  changes  are  acceptable.  The 
EPA  could  issue  guidance  on  ways  to 
determine  whether  a  VOC  trade  should 
be  considered  unacceptable  due  to 
toxics  impacts. 

The  EPA  has  decided  to  propose  a 
disclosure  requirement  which  might 
serve  many  piuposes.  Citizens  who  Uve 
near  a  faciUty  could  use  the  information 
to  determine  whether  the  trade  posed  a 
health  concern,  hi  many  instances,  this 
information  may  be  reassuring,  where 
perceived  HAP  emissions  were  larger 
than  actual  amoimts.  The  State  could 
also  use  disclosed  information  to  help 
ascertain  whether  to  use  State  regulatory 
authorities  to  curb  any  HAP  increases 
(or  to  ensure  attainment  of  expected 
decreases). 

Many  facihties  already  are  subject  to 
annual  toxic  release  inventory  reporting 
required  by  the  Emergency  Planning 
and  Community  Right-to-Know  Act  of 
1986  and  Pollution  Prevention  Act  of 
1990.  These  reports  include  estimates  of 
annual  emissions  of  all  but  eight  of  the 
189  hazardous  air  pollutants  listed 
under  section  112  of  the  Act.  Using  the 
same  methodologies  it  uses  for  toxic 
release  inventory  (TRI)  reporting,  the 
£acihty  could  estimate  HAP  emissions 
with  and  without  DER  generation  or 
use.  DER  generators  would  include  this 
information  in  their  generation 
certification  notices  submitted  to  the 
State.  DER  users  would  include  the 
information  in  their  notice  of  intent  to 
use  DER's  and  in  their  post-use 
compliance  certifications.  As  described 
in  other  sections  of  this  preamble,  the 
rule  would  require  States  to  make  these 
notices  available  to  the  public. 

Some  commentors  have  expressed 
concern  that  a  toxic  pollutemt  disclosure 
requirement  would  stigmatize  the  use  of 
DER's  with  the  detrimental  effect  of 
"chilling"  the  use  of  DER's  and 
discourage  market  participation.  These 
commentors  have  further  argued  that 
plant-specific  fluctuations  in  HAP 
emissions  resulting  from  the  generation 
and  use  of  DER's  are  not  likely  to  be 
significant,  and  that  they  will  in  most 
cases  be  below  the  level  of  Federal  and 
State  regulatory  concern.  Toxic 
emissions  that  do  not  fall  below  this 
level  are  already  (or  will  be  soon) 
regulated  under  Section  112  of  the  Act. 
The  EPA  solicits  comments  as  to 
whether  it  should  balance  this  concern 
against  the  potential  lack  of  knowledge 
about  toxic  pollutant  emissions  changes. 

The  EPA  seeks  comment  on  all 
aspects  of  this  possible  disclosure 
requirement.  The  Agency  seeks 
comment  on  the  suitability  of  TRI 
emissions  estimation  methodologies  for 
the  piuposes  of  this  rule,  hi  addition. 


EPA  seeks  comment  on  alternative  ways 
to  estimate  the  difference  in  emissions 
of  each  HAP  that  would  resuU  from  DER 
use  or  generation,  especially  for 
facihties  not  subject  to  TRI. 

The  EPA  is  also  sohciting  comments 
on  the  approach  that  States  should  take 
in  studying  the  effects  of  open  market 
VOC  trading  on  the  aggregate  level  of 
risk  from  air  toxics,  and  on  such  risks 
from  individual  facilities.  Depending  on 
the  results,  the  study  could  either  allay 
concerns  of  significant  increases  in  risk, 
or  suggest  a  need  for  changes  in  open 
market  trading  or  air  toxics  programs. 
One  component  of  this  study  might  be 
to  evaluate  the  information  that  would 
be  available  as  a  result  of  the  proposed 
disclosure  requirement. 

N.  Impact  ofOMTR  on  Related 
Programs  and  Policies 

1.  Emission  Trading  Policy  Statement 

The  final  Emission  Trading  PoUcy 
Statement  (FTPS),  published  in  the 
Federal  Register  on  December  4, 1986 
provides  a  general  framework  for  EPA- 
approvable  emission  trading.  This 
pohcy  requires  that  all  reductions  used 
in  trades  be  enforceable,  permanent, 
surplus  and  quemtifiable.  This  policy 
provides  guidance  for  States  to  develop 
model  trading  rules  that  would  allow 
specific  two-source  trades  without 
source-specific  SIP  revisions,  as  well  as 
approval  criteria  for  trades  submitted  as 
source-specific  SDP  revisions.  The 
OMTR  does  not  change  the 
requirements  of  the  FTPS,  or  the  types 
of  emissions  trading  that  can  occur 
under  the  FTPS. 

2.  Economic  Incentive  Program  Rule 
and  Guidance 

The  EPA's  most  recent  policy  on 
emissions  trading  is  embodied  in  the 
Economic  Incentive  Program  (EIP)  rules 
that  were  promulgated  on  April  7, 1994. 
The  1990  Amendments  of  the  Act 
required  EPA  to  promulgate  EIP  rules 
for  certain  areas  that  must  implement  an 
EIP  as  part  of  their  ozone  and  carbon 
monoxide  attainment  strategy.  These 
rules  also  serve  as  guidance  for  all  other 
areas  that  choose  to  develop  and 
implement  EIP's.  The  types  of  trading 
programs  envisioned  in  the  EIP  are 
emissions  limiting  strategies  (such  as 
RECLAIM),  market-response  strategies, 
and  directionally-sound  strategies.  The 
model  rule  proposed  here  would 
estabhsh  the  ground  rules  for  one  type 
of  market-response  strategy,  namely 
open  market  emissions  trading  of  ozone 
preciu^or  emissions.  The  model  rule 
proposed  today  in  no  way  limits  the  use 
of  other  strategies. 


The  open  market  program  would 
differ  fitjm  the  requirements  for  EIP 
programs  in  many  respects,  including, 
amongothers: 

(1)  The  intertemporal,  spatial,  and 
inter-pollutant  trading  requirements  and 
restrictions; 

(2)  Requirements  for  trading  between 
RACT  and  non-RACT  sources; 

(3)  Notifications  by  generators  and 
users; 

(4)  Lack  of  pre-approval  for  trades; 
and 

(5)  Requirements  for  program  audits 
and  reconcihation  measures. 

In  light  of  these  differences,  EPA  is 
considering  amendments  to  the  final  EIP 
rules  and  guidance,  so  that  the  model 
OMTR  would  meet  all  the  criteria  for  an 
EIP  mandated  under  section  182(g). 
These  amendments  could  affect  the  final 
EIP  decisions  in  such  areas  as  the 
definition  of  surplus,  the  averaging  time 
for  RACT,  and  the  requirement  that 
protocols  be  approved  by  EPA  before 
they  are  used. 

3.  Memorandum  to  Region  IX  Regarding 
Surplus  Determination 

On  August  26,  1994  EPA  issued  a 
guidance  document  on  the  use  of  pre- 
1990  ERC's  and  adjusting  for  RACT  at 
time  of  use.  In  this  memo  EPA  stated 
that  for  banked  ERC's  it  was  not 
sufficient  to  determine  surplus  at  time 
of  generation,  but  ERC's  must  be 
discoimted  at  time  of  use  to  account  for 
any  new  RACT  requirements  that  may 
have  occurred  since  the  ERC  was 
banked. 

ERC's  are  reductions  in  the  rate  of 
emissions  (e.g.,  pound  per  day  or  tons 
per  year).  When  a  source  creates  an  ERC 
it  takes  an  action  which  reduces  the  rate 
of  emissions  on  a  continuous  basis.  The 
ERC's  are  used  to  offset  increases  (or 
lack  of  decreases)  in  the  rate  of 
emissions  on  a  contemporaneous  basis. 
Thus  the  reduction  created  by  the  ERC 
must  be  surplus  at  the  time  of  use. 
DER's,  on  the  other  hand,  woidd  be 
created  and  documented  before  they 
were  used.  Thus,  barring  any 
restrictions  at  the  time  of  use,  DER's 
would  be  surplus  only  at  the  time  of 
creation. 

The  Memorandimi  also  ties  surplus  to 
the  1990  and  other  subsequent 
emissions  inventories  as  well  as 
attainment  demonstrations  and  ROP 
plans.  The  EPA  believes  that  this  pohcy 
is  still  vahd  for  ERC  programs  but 
would  only  be  partially  apphcable  to 
DER  programs.  Several  aspects  of  the 
proposed  open  market  program 
illustrate  tl^s  point.  First,  one  purpose 
of  the  proposed  open  market  rule  would 
be  to  encourage  early  reductions,  and 
this  incentive  would  be  reduced  or  lost 


if  there  were  not  a  reasonable 
expectation  that  the  reductions  could  be 
used  at  a  later  date  because  they  were 
no  longer  surplus.  Second,  the  proposed 
rule  would  not  allow  pre- 1995 
reductions  to  quahfy  for  credit,  which 
would  reduce  the  hkelihood  that  a  large 
amoimt  of  banked  reductions  could  be 
used  in  the  future.  Finally,  the  proposed 
rule  would  retain  the  link  to  emissions 
inventories,  attainment  demonstrations 
and  ROP  plans  for  determining  surplus 
at  the  time  of  generation,  but  would  rely 
on  retrospective  program  audits  to 
ensure  that  DER  use  would  not 
chronically  interfere  with  progress 
toward  attainment  or  attainment. 

4.  Emissions  Budget  Programs 

Since  the  1990  amendments  to  the 
Act  there  has  been  considerable  activity 
in  developing  emissions  budget 
programs  for  attaining  the  ozone 
standard.  These  programs  determine  the 
quantity  of  emissions  an  area  can  emit 
and  still  demonstrate  attainment.  This 
emissions  budget  is  then  allocated 
among  the  sources  in  the  nonattainment 
area  in  the  form  of  emissions 
allowances.  Sources  are  then  allowed  to 
trade  their  allowances.  The  EPA  has 
proposed  conditional  approval  of  the 
NOx/SOx  Regional  Clean  Air  Incentives 
Market  (RECLAIM)  program  in  the  Los 
Angeles  area,  which  is  the  most  fully 
developed  ozone  program  of  this  kind. 
Various  cap  and  trade  programs  are  also 
being  developed  in  Illinois  for  VOC,  and 
in  the  Ozone  Transport  Region  for  NOx. 
The  model  rule  would  not  inhibit  the 
development  and  implementation  of 
these  programs.  The  EPA  continues  to 
strongly  encourage  States  to  develop  cap 
and  trade  programs  as  part  of  their 
attainment  strategies. 

The  EPA  envisions  that  open  market 
trading  programs  could  be 
complementary  to  emissions  budget 
programs.  It  is  typically  difficult  to 
include  all  of  an  area's  VOC  and  NOx 
soiut:es  in  an  emissions  budget  due  to 
administrative  costs  or  difficulty  in 
quantifying  the  sources'  emissions.  For 
these  reasons,  smaller  stationary  sources 
and  mobile  sources  are  omitted.  An 
open  market  program  could  offer 
sources  not  covered  by  the  emissions 
budget  a  cost-reducing  compliance 
option,  as  well  as  provide  a  continuous 
incentive  to  those  sources  to  quantify 
their  surplus  emissions  reductions. 

IV.  Administrative  Requirements 

A.  Public  Hearing 

A  pubhc  hearing  vnll  be  held  to 
discuss  the  proposed  standards  in 
accordance  writh  Section  307(d)(5)  of  the 
Act.  Persons  wishing  to  make  an  oral 


presentation  on  the  proposed  model 
OMTR  should  contact  the  Agency  in 
accordance  with  the  instructions  given 
in  the  DATES  Pubhc  Hearing  section  of 
this  preamble.  Oral  presentations  will 
be  hmited  to  15  minutes  each.  Any 
member  of  the  pubhc  may  file  a  written 
statement  before,  during,  or  writhin  30 
days  after  the  hearing.  Written 
statements  should  be  addressed  to  the 
Air  Docket  section  address  given  in  the 
ADDRESSES  sectioA  of  this  preamble,  and 
should  refer  to  Docket  No.  A-95-21. 

B.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
the  Agency  in  the  development  of  this 
proposed  rulemaking.  The  principal 
purposes  of  the  docket  are:  (1)  To  allow 
interested  parties  to  readily  identify  and 
locate  docimients  so  that  they  can 
intelhgently  and  effectively  participate 
in  the  rulemakmg  process;  and  (2)  to 
serve  as  the  record  in  case  of  judicial 
review  (except  for  interagency  review 
materials)  (Section  307(d)(7)(A)  of  the 
Act). 

C.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (1993)),  the  Agency  must 
determine  whether  a  regulatory  action  is 
"significant"  and  therefore  subject  to 
0MB  review  and  other  requirements  of 
the  Executive  Order.  The  Order  defines 
a  "significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  milhon  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  pubhc  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  Agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  obligations  of  recipients  thereof; 
or 

(4)  Raise  novel  legal  or  pohcy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order." 

It  has  been  determined  that  today's 
proposed  model  rule  is  a  significant 
action  because  it  raises  novel  policy 
issues  arising  out  of  the  President's 
priorities.  This  action  was  submitted  to 
0MB  for  review  in  accordance  with  the 
Executive  Order,  and  changes  made  m 
response  to  OMB  suggestions  or 
recommendations  will  be  documented 
m  the  public  record. 


JMI 


^ 


39694 Federal  Register  /  Vol.  60.  No.  149  /  Thursday.  August  3,  1995  /  Proposed  Rules 


D.  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Refonn  Act  of  1995 
("Unfunded  Mandates  Act")  requires 
that  the  Agency  prapare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
A  "Federal  intergovenmiental  mandate" 
excludes  "a  duty  arising  from 
participation  in  a  voluintary  Federal 
program,"  imless  the  regulation  "relates 
to  a  then-existing  Federal  program 
under  which  $500,000,000  or  more  is 
provided  annually  to  State,  local,  and 
tribal  governments  imder  entitlement 
authority,"  if  the  provision  would 
"increase  the  stringency  of  conditions  of 
assistance"  or  "place  caps  upon,  or 
otherwise  decrease  the  Federal 
Govemement's  responsibiUty  to  provide 
funding.  A  "Federal  private  sector 
mandate"  includes  a  regulation  that 
"would  impose  an  enforceable  duty 
upon  the  private  sector,  except  (i)  a 
condition  of  Federal  assistance;  or  (ii)  a 
duty  arising  from  participation  in  a 
voluntary  Federal  program." 

The  proposed  model  OMTR  would  be 
a  volutary  program  that  State  and  local 
governments  could  adopt.  If  adopted, 
the  rule  would  govern  the  voluntary 
participation  of  private  sector  entities  in 
an  emissions  trading  program.  Because 
the  program  would  be  voluntary  for 
State  and  local  governments  and  private 
entities,  the  Agency  has  not  prepared  a 
budgetary  impact  statement. 

E.  Paperwork  Reduction  Act 

Today's  proposal  contains  voluntary 
information  collection  requirements  that 
are  subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980, 
44U.S.C.  3501,  etseq. 

This  collection  of  information  has  an 
estimated  reporting  burden  averaging  of 
73.5  hours  per  trade  and  an  estimated 
annual  recordkeeping  burden  averaging 
60  houis  per  respondent.  These 
estimates  include  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden  to 
Director,  Regulatory  Information 
Division,  EPA,  401  M  St.,  SW  (Mail 
Code  2138),  Washington,  DC  20460,  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 


Management  and  Budget,  Washington, 
IX:  20503,  marked  "Attention:  Desk 
Officer  for  EPA." 

F.  Regulatory  Flexibility  Act 

The  Regulatory  FlexibiUty  Act  of  1980 
and  applicable  EPA  guidelines  revised 
in  1992  require  Federal  agencies  to 
identify  potentially  adverse  impacts  of 
Federal  rules  upon  small  entities.  Small 
entities  include  small  businesses, 
organizations,  and  governmental 
jurisdictions.  In  instances  where 
significant  impacts  are  possible  on  a 
substantial  nvunber  of  these  entities, 
agencies  are  required  to  perform  a 
Regulatory  Flexibility  Analysis. 

Today's  proposal  does  not  of  itself 
impose  an  requirements  on  small 
entities,  nor  require  or  exclude  small 
entities  participation  in  open  market 
trading  in  the  fiiture.  As  a  result,  the 
EPA  has  determined  that  the  proposed 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

Therefore,  as  required  under  section 
605  of  the  Regulatory  FlexibiUty  Act,  5. 
U.S.C.  601  et  seq.,  I  certify  that  this  rule 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

G.  Clean  Air  Act  Section  117 

In  accordance  v^rith  section  117  of  the 
Act,  pubUcation  of  this  proposal  was 
preceded  by  consultation  with 
appropriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  agencies.  The 
Administrator  welcomes  comment  on 
all  aspects  of  the  proposed  model  rule, 
including  health,  economic, 
technological,  and  other  aspects. 

Dated:  July  26. 1995. 
Carol  M.  Brommer, 

Administrator. 

[FR  Doc.  95-18869  Filed  8-2-95;  8:45  am] 
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44  CFR  Part  10 
RIN  3067-AC41 

Environmental  Considerations/ 
Categorical  Exclusions 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to  revise 
the  categories  of  actions  or  categorical 
exclusions  that  normally  would  not 
require  an  environmental  impact 
statement  or  environmental  assessment. 


These  proposed  changes  are  intended  to 
reduce  the  administrative  processes  and 
decrease  the  time  required  for  project 
funding  and  implementation,  while  still 
ensuring  that  FEMA  satisfies 
environmental  concerns  and  issues.  The 
proposed  changes  are  consistent  with 
Federal  directives,  regulations  and 
statutes. 

DATES:  We  invite  comments  on  the 
proposed  rule,  which  must  be  received 
on  or  before  September  18, 1995. 
ADDRESSES:  Please  submit  written 
comments  to  the  Rules  Docket  Clerk. 
Office  of  the  General  Coimsel,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  room  840,  Washington,  DC 
20472,  (fax)  (202)  646-4536. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Shivar,  Office  of  Policy  and  Assessment, 
Federal  Emergency  Management 
Agency,  500  C  Sti-eet  SW..  Washington. 
DC  20472.  or  phone  (202)  646-3610. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  changes  respond  to  niunerous 
suggestions  for  additional  exclusion 
categories  and  for  modifications  to 
existing  exclusion  categories.  They 
reflect  several  years'  experience  on  the 
types  of  actions  that  generally  receive  a 
finding  of  no  significant  impact  after 
FEMA  makes  an  environmental 
assessment.  The  proposed  changes  are 
intended  to  speed  the  approval  of  those 
projects  with  no  potential  for  significant 
environmental  effects  and  to  allow 
attention  to  be  focused  on  those  projects 
with  potential  environmental  concerns. 

In  order  to  produce  a  complete  and 
effective  update  of  exclusion  categories, 
we  conducted  a  review  of  the 
environmental  assessments  (EA)  and  the 
findings  of  no  significant  impact 
(FONSI)  that  FEMA  has  issued.  In  the 
last  few  years  we  have  completed  over 
340  EAs,  but  there  is  only  one  case 
where  an  environmental  impact 
statement  (EIS)  was  written.  While 
many  EAs  identified  impacts  that  were 
able  to  be  mitigated  below  the  level  of 
significance,  we  found  that  the  clear 
majority  of  actions  have  no  significant 
impact.  Reviewing  this  last  group 
revealed  specific  types  of  projects  that 
historically  did  not  produce  significant 
environmental  effects.  In  conjiuiction 
with  the  review  of  FEMA's  EAs,  we 
conducted  a  literatm^  review  of  other 
Federal  dociunents  containing  similar 
types  of  exclusions  to  ensure 
consistency  of  FEMA's  exclusions  with 
other  Federal  agencies'  regulations.  The 
results  of  these  two  reviews  are  the  basis 
for  the  proposed  change  to  FEMA's  list 
of  exclusion  categories. 

These  proposed  changes  are  also  in 
keeping  with  the  Council  on 
Environmental  Quality's  guidance  to 


Federal  Register  /  Vol.  60,  No.  149  /  Thursday,  August  3,  1995  /  Proposed  Rules 


39695 


Federal  agencies  on  this  subject  (48  FR 
34263,  July  28, 1983).  That  guidance 
encourages  Federal  agencies  to  add 
flexibility  to  implementing  procedures 
to  allow  new  types  of  actions  to  be 
classified  as  categorical  exclusions 
(CATEXs)  with  minimal  documentation 
required.  This  is  done  by  developing 
mate  broadly  defined  categories  as  well 
as  providing  examples  of  typical 
CATEXs.  rather  than  a  comprehensive 
list,  so  that  specific  actions  not 
previously  listed  by  an  agency  can  be 
considered  for  CATEX  status  on  a  case- 
by-case  basis. 

The  proposed  exclusion  categories 
would  not  affect  FEMA's  responsibility 
to  comply  with  all  other  applicable 
local,  state,  and  Federal  laws  and 
regulations  relating  to  health,  safety  and 
the  environment.  'This  would 
encompass  Federal  environmentally 
oriented  statutes  including,  among 
others:  the  Clean  Air  Act,  the  Clean 
Water  Act,  the  Resource  Conservation 
and  Recovery  Act.  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act,  the  Coastal  Zone 
Management  Act,  the  Coastal  Barrier 
Resources  Act,  the  Endangered  Species 
Act,  the  National  Historic  Preservation 
Act,  and  the  Archaeological  and 
Historic  Preservation  Act.  It  would  not 
affect  FEMA's  responsibilities  imder 
Executive  Orders  11988, 11990,  and 
12898.  Nor  would  it  affect  FEMA's 
implementing  regulati'ons  at  44  CFR  part 
9,  or  FEMA's  National  Flood  Insurance 
Program  rules  at  44  CFR  parts  59 
through  77. 

A  point  of  clarification  of  the  term 
"categorical  exclusion"  is  necessary  in 
the  discussion  of  this  proposed  rule. 
Section  316  of  the  Robert  T.  Stafford 
Disaster  ReUef  and  Emergency 
Assistance  Act  (Stafford  Act),  Pub.L. 
93-288.  as  amended.  42  U.S.C.  5159. 
provides  (1)  for  a  statutory  exclusion 
bom  NEPA  requirements  for  certain 
actions  taken  under  specific  sections  of 
that  Act  (sections  402.  403.  407  and 
502),  and  (2)  for  those  actions  imder 
section  406  of  the  Stafford  Act  that  have 
"the  effect  of  restoring  a  faciUty 
substantially  to  its  condition  prior  to  the 
disaster  or  emergency."  While  statutory 
exclusions  are  exempted  from  all  NEPA 
documentation,  actions  that  are 
categorically  excluded  from  preparation 
of  an  EA  or  an  EIS  must  be  doamiented 
by  FEMA  imder  this  part.  However,  as 
with  actions  categorically  excluded,  an 
action  statutorily  excluded  from  NEPA 
is  not  exempt  from  the  requirements  of 
the  other  environmentally  oriented 
statutes  indicated  above.  To  help 
determine  the  level  of  environmental 
review  required  and.  specifically,  when 
neither  an  EA  nor  an  EIS  is  likely  to  be 


required  for  a  proposed  action,  the  Ust 
of  exclusion  categories  presented  by  this 
rule  is  comprehensive  in  that  it  includes 
both  categorical  exclusions  and  those 
actions  that  are  statutorily  excluded 
(denoted  by  [SE]). 

We  present  the  list  of  proposed 
exclusion  categories  with  administrative 
type  actions  appearing  first  followed  by 
emergency  and  other  actions.  The 
administrative  actions  relate  mainly  to 
activities  that  in  and  of  themselves  do 
not  normally  impact  the  envfronment, 
such  as:  plaiming,  design,  procurement, 
acquisition,  training,  studies  and  other 
administrative  processes.  The 
emergency  and  other  actions  mainly 
address  emergency,  disaster-related,  or 
other  activities  that  could  impact 
features  of  the  human  and  natural 
environment,  such  as:  construction; 
maintenance  or  repafr  of  facilities  or 
vegetation;  relocation  of  structures; 
floodproofing;  emergency  response  and 
deployment:  physical  and  other 
assistance. 

Since  the  proposed  revision  would 
republish  and  redesignate  some 
paragraphs,  and  modify  other 
paragraphs,  the  following  discussion  is 
directed  only  at  those  items  that  are 
added,  removed,  or  revised. 

44  CFR  10.8  would  be  revised  to 
redesignate  and  revise  the  discussion  of 
statutory  exclusions  to  recognize  the 
difference  between  the  basic  nature  of 
the  statutory  exclusion  and  of  the 
CATEX.  We  also  updated  references  to 
sections  of  the  Stafford  Act. 

New  paragraph  (d)(2)  modifies  the 
nomenclature  "List  of  categorical 
exceptions"  to  "List  of  exclusion 
categories"  to  reflect  the  categorical 
nature  of  the  list  as  opposed  to  a  list  of 
exceptions.  This  change  is  also  reflected 
in  new  paragraph  (d)(6).  New 
paragraphs  (d)(2)(i),(ii),(iii),(v).(vi),  and 
(vii)  maike  minor  wording  revisions  and 
clarify  the  language  of  existing 
categories  but  do  not  change  their 
general  substance. 

New  paragraph  (d)(2)(iv)  would 
address  inspection  and  monitoring 
processes  that  are  part  of  the 
compliance  requirements  for  various 
programs.  These  activities  are  passive  as 
to  the  enviroimient.  Any  federally 
funded  action  that  the  inspections  or 
monitoring  might  recommend  is  subject 
to  the  NEPA  process. 

Paragraph  (d)(2)(viii)  would  allow  for 
the  timely  evaluation  and  acquisition  of 
land  in  advance  of  project  development 
to  avoid  land  speculation  that  could 
arise  with  early  pubUc  disclosure.  This 
categorical  exclusion  applies  only  to 
acquisition  of  the  land.  Any  subsequent 
use  of  the  property  for  a  facility  or 
project  must  be  considered  as  a  separate 


action  under  this  part  without  regard  to 
ovraership  of  the  land. 

Paragraph  (d)(2)(ix)  would  address  the 
purchase  or  leasing  of  existing  facilities 
when  land  use  requirements  allow  the 
proposed  use. 

Paragraph  (d)(2)(x)  would  allow  for 
interagency  exchange  of  real  property. 

Paragraph  (d)(2)(xi)  would  cover  the 
acquisition,  installation,  or  operation  of 
utiUties,  gauges,  communication  and 
warning  systems  when  using 
established  rights-of-way.  existing 
systems  or  facilities. 

Paragraph  (d)(2)(xiii)  would  allow  for 
the  planting  of  indigenous  vegetation, 
for  example,  to  reduce  erosion  or  fire 
hazard. 

•  Paragraph  (d)(2)(xiv)  would  apply  to 
the  removal  of  structures,  improvements 
or  debris  to  sites  permitted  for  such 
material.  The  paragraph  also  applies  to 
the  demolition,  as  well  as  removal,  of 
structures  to  such  permitted  locations. 

Paragraph  (d)(2)(xv)  would  apply  to 
small,  inchvidual  structures  that  are  to 
be  relocated  to  a  new  site,  where  the 
new  site  is  developed  with  substantially 
completed  infrastructure,  and  existing 
lots  have  been  previously  disturbed,  for 
example,  by  grading  or  prior 
construction  activities. 

Paragraph  (d)(2)(xvi)  would  exclude 
the  act  of  granting  a  community 
exception  for  residential  basement 
floodproofing  pursuant  to  the  National 
Flood  Insurance  Program. 

Paragraph  (d)(2)(xvii)  would  provide 
to  actions  under  the  mitigation  and 
other  programs  the  same  exclusion 
available  by  statute  to  actions  funded 
pursuant  to  section  406  of  the  Stafford 
Act  whereby  a  facifity  can  be  restored  to 
its  approximate  preexisting  design, 
function  and  location. 

Paragraph  (d)(2)(xviii)  would  allow 
for  improvements  or  upgrading  to 
current  codes  or  standards  an  existing 
faciUty  in  an  already  developed  and 
appropriately  zoned  area  on  previously 
disturbed  or  graded  lots.  This  would 
include  improvements  in  the  disturbed 
portion  of  a  lot  of  an  existing  building, 
culverts  and  berms  within  the 
previously  disturbed  perimeter  of  a 
road,  storm  drainage  or  utiUty  system  or 
existing  facility.  New  construction  of 
hazard  mitigation  measures  that  satisfy 
the  conditions  of  this  section  are  also 
covered. 

Paragraph  (d)(2)(xix)  would  permit 
actions  within  enclosed  facifities  which 
comply  with  local  construction,  noise, 
pollution  and  waste  disposal 
regulations. 

Paragraph  (d)(2)(xx)  and  paragraph 
(d)(2)(xxi)  would  incorporate  some 
existing  statutory  exclusions  into  the 
CATEX  list.  Paragraph  (d)(2)(xx)  would 
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exclude,  in  addition  to  the  existing 
category  for  the  deployment  and 
support  of  Emergency  Support  Teams, 
diiBct  response  activities  including 
activation  and  support  of  the 
Catastrophic  Disaster  Response  Group, 
Regional  Operations  Centers,  Emergency 
Response  Teams,  Urban  Search  and 
Rescue  teams,  and  situation  assessment, 
reconnaissance  and  other  data  gathering 
efforts  in  response  to  and  for  recovery 
from  a  disaster. 

Paragraph  (d)(2)(xxi)  would  exclude 
emergency  assistance  and  relief 
activities  and  would  rephrase 
terminology  to  reflect  the  amended 
Stafford  Act.  This  would  include 
general  federal  and  essential  assistance 
(Stafford  Act  sections  ^02  and  403), 
food  coupons  and  commodities 
(sections  412  and  413),  and  Federal 
emergency  assistance  (section  502). 
Debris  removal  (section  407)  would 
become  less  restrictive.  The  temporary 
housing  definition  (section  408)  would 
be  simpUfied  as  would  the  definitions  of 
the  individual  and  family  grant  (section 
411)  and  community  disaster  loan 
(section  417)  exclusions. 

In  paragraph  (d)(3)  the  Ust  of 
Extraordinary  Circumstances,  which 
was  section  10.8(e),  would  be  updated 
to  clarify  the  circiunstances  that  may 
cause  an  action  that  is  normally 
categorically  excluded  to  have  the 
potential  for  significant  environmental 
impact.  The  previous  paragraph  (e)(2) 
describing  "actions  in  highly  populated 
or  congested  areas"  is  replaced  in 
paragraph  (d)(3)(ii)  with  a  more 
workable  "actions  with  a  high  level  of 
controversy."  In  paragraph  (d)(3)(iv) 
clarifying  language  is  added  to  the  term 
"improven  technology."  In  paragraph 
(d)(3)(vi)  the  hazardous  substance 
condition  was  changed  from  "use"  to 
"presence."  Paragraph  (d)(3)(vii),  which 
addresses  flood  plains  or  wetlands, 
would  be  expanded  to  include  other 
special  or  critical  resources,  i.e.,  coastal 
zones,  wildhfe  refuge  and  wilderness 
areas,  wild  and  scenic  rivers,  sole  or 
principal  drinking  water  aquifers,  etc. 

Two  new  categories  were  added  to 
insure  that  adverse  health  and  safety 
effects,  paragraph  (d)(3)(viii)  and  the 
potential  violation  of  Federal,  state, 
local  or  tribal  requirements, 
paragraph(d)(3)(ix),  would  be 
considered  as  extraordinary 
circiunstances. 

Paragraph  (d)(5).  Revocation,  would 
be  added  to  assiu«  that  if  the  conditions 
upon  which  a  categorical  exclusion  was 
granted  have  changed  or  new 
information  is  discovered  indicating 
that  the  action  no  longer  meets  the 
conditions  of  the  categoncal  exclusion. 


the  responsible  official  must  revoke  the 
exclusion  and  ask  for  a  full 
enviroiunental  review. 

Paragraph  (d)(6)(i)  and  (d)(6)(ii), 
which  addresses  changes  to  the  list  of 
exclusion  categories,  adds 
"directorates"  to  "offices  and 
administrations"  to  more  correctly 
reflect  all  the  organizational  entities  in 
FEMA. 

National  Environmental  Policy  Act 

The  requirements  of  44  CFR  Part  10, 
Environmental  Consideration,  would 
exclude  this  proposed  rule.  FEMA  has 
not  prepared  an  environmental  impact 
statement. 

Regulatory  Flexibility  Act 

I  certify  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
imder  the  Regulatory  FlexibiUty  Act,  5 
U.S.C.  601  et  seq.  The  rule  adds  eight 
categories  to  FEMA's  categorical 
exclusions  bom  reviews  imder  the 
National  Environmental  Policy  Act,  and 
FEMA  does  not  expect  the  rule  (1) 
would  affect  adversely  the  availability 
of  disaster  assistance  funding  to  small 
entities,  (2)  would  have  significant 
secondary  or  incidental  effects  on  a 
substantial  number  of  small  entities,  or 
(3)  would  create  any  additional  burden 
on  small  entities. 

Regulatory  Planning  and  Review 

This  proposed  rule  is  not  a  significant 
regulatory  action  within  the  meaning  of 
§  2(f)  of  E.O.  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review, 
3  CFR,  1994  Comp.,  p.  638.  To  the 
extent  possible  this  proposed  rule 
adheres  to  the  regulatory  principles  set 
forth  in  E.O.  12866,  but  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  imder  E.O.  12866. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  involve 
any  collection  of  information  for  the 
purposes  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
poUcies  that  have  federalism 
impUcations  under  Executive  Order 
12612,  Federalism.  October  26, 1987,  3 
CFR,  1987  Comp.,  p.252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778,  October  25, 
1991,  56  FR  55195,  3  CFR,  1991  Comp., 
p.309. 


List  of  Subjects  in  44  CFR  Part  10 

Environmental  impact  statements. 
Accordingly,  44  CFR  part  10  is 
proposed  to  be  amended  as  follows: 

PART  10— ENVIRONMENTAL 
CONSIDERATIONS 

1.  The  authority  citation  for  part  10  is 
revised  to  read  as  follows: 

Autliority:  42  U.S.C.  4321  et  seq.;  E.O. 
11514  of  March  7, 1970.  35  FR  4247,  as 
amended  by  E.  0. 11991  of  March  24, 1977, 
3  CFR,  1977  Comp.,  p.  123;  Reorganization 
Plan  No.  3  of  1978,  43  FR  41943,  3  CFR,  1978 
Comp.,  p.  329:  E.O.  12127  of  Mar.  31, 1979, 
44  FR  19367,  3  CFR,  1979  Comp.,  p.  376;  E.O. 
12148  of  July  20, 1979,  44  FR  43239,  3  CFR, 
1979  Comp.,  p.  412,  as  amended. 

2.  In  §  10.8,  paragraphs  (c),  (d),  and  (e) 
are  revised  to  read  as  follows: 

§  1 0.8    Determination  of  requirement  for 
environmental  review. 

***** 

(c)  Statutory  exclusions.  The 
following  actions  are  statutorily 
excluded  firom  NEPA  and  the 
preparation  of  environmental  impact 
statements  and  environmental 
assessments  by  section  316  of  the  Robert 
T.  Stafford  Disaster  Rehef  and 
Emergency  Assistance  Act,  as  amended, 
42  U.S.C.  5159  (Stafford  Act); 

(1)  Action  taken  or  assistance 
provided  under  sections  403,  407,  502, 
or  422  of  the  Stafford  Act;  and 

(2)  Action  taken  or  assistance 
provided  under  section  406  or  422  of 
the  Stafford  Act  that  has  the  effect  of 
restoring  faciUties  substantially  as  they 
existed  before  a  major  disaster  or 
emergency. 

(d)  Categorical  Exclusions  (CATEXs). 
CEQ  regulations  at  40  CFR  1508.4 
provide  for  the  categorical  exclusion  of 
actions  that  do  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment  and  for 
which,  therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required.  Full  implementation  of  this 
concept  will  help  FEMA  avoid 
uimecessary  or  duplicate  effort  and 
concentrate  resources  on  significant 
environmental  issues. 

(1)  Criteria.  The  criteria  used  for 
determination  of  those  categories  of 
actions  that  normally  do  not  require 
either  an  environmental  impact 
statement  or  an  environmental 
assessment  include: 

(i)  Minimal  or  no  effect  on 
environmental  quality; 

(ii)  No  significant  change  to  existing 
environmental  conditions;  and 

(iii)  No  significant  cumulative 
environmental  impact. 
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(2)  List  of  exclusion  categories.  FEMA 
las  determined  that  the  following 
»tegories  of  actions  have  no  significant 
effect  on  the  human  environment  and 
are,  therefore,  categorically  excluded 
from  the  preparation  of  environmental 
impact  statements  and  environmental 
assessments  except  where  extraordinary 
circumstances  as  defined  in  paragraph 
(d)(5)  of  this  section  exist.  If  the  action 
is  of  an  emergency  nature  as  described 
in  section  316  of  the  Stafford  Act  (42 
U.S.C.  5159),  it  is  statutorily  excluded 
and  is  noted  with  [SE].  Paragraphs  (c)(2) 
(i)  through  (x)  of  this  section  address 
administrative  actions  and  paragraphs 
(c)(2)  (xi)  through  (xxi)  of  this  section 
relate  to  emergency  and  other  actions. 

(i)  Administrative  actions  such  as 

rsonnel  actions,  travel,  procurement 
f  supplies,  etc.,  in  support  of  normal 
ay  to  day  activities  and  disaster  related 
activities; 

(ii)  Preparation,  revision,  and 
adoption  of  regulations,  directives, 
manuals,  and  other  guidance  documents 
related  to  actions  which  qualify  for 
categorical  exclusions; 

(iii)  Studies  that  involve  no 
[X>mmitment  of  resources  other  than 
manpower  and  associated  funding; 

(iv)  Inspection  and  monitoring 
ictivities,  granting  of  variances,  and 
actions  to  enforce  Federal,  state,  or  local 
codes,  standards  or  regulations; 

(v)  Training  activities  and  both 
(raining  and  operational  exercises 
utilizing  existing  facilities  in  accordance 
ivith  established  procedures  and  land 
use  designations; 

(vi)  Procurement  of  goods  and 
services  for  support  of  day-to-day  and 
emergency  operational  activities,  and 
the  storage  of  goods  other  than 
hazardous  materials,  so  long  as  storage 
occurs  on  previously  disturbed  land  or 
in  existing  facilities; 

(vii)  The  acquisition  of  properties 
under  any  applicable  authority  when 
the  acquisition  is  fi'om  a  willing  seller, 
the  buyer  coordinated  acquisition 
planning  with  affected  authorities,  and 
the  acquired  property  will  be  dedicated 
in  perpetuity  to  uses  that  are  compatible 
with  open  space,  recreational,  or 
wetland  practices. 

t(viii)  Acquisition  of  unimproved  real 
roperty  not  related  to  specific  facility 
lans  or  when  necessary  to  protect  the 
interests  of  FEMA  in  advance  of  final 
project  approval;  (This  categorical 
exclusion  appUes  only  to  the 
acquisition.  Any  subsequent  use  of  the 
property  for  a  faciUty  or  project  must  be 
considered  under  this  part  without 
regard  to  ownership  of  the  real 
property); 

(ix)  Acquisition  or  lease  of  existing 
facilities  where  planned  uses  generally 


conform  to  past  use  or  local  land  use 
requirements; 

(x)  Transfer  of  administrative  control 
of  FEMA  real  property  to  another 
Federal  agency; 

(xi)  Acquisition,  installation,  or 
operation  of  utiUty  and  communication 
systems  that  use  existing  rights-of-way, 
distribution  systems,  or  faciUties; 

(xii)  Routine  maintenance,  repair,  and 
grounds-keeping  activities; 

(xiii)  Planting  of  indigenous 
vegetation; 

(xiv)  Demohtion  of  structures  and/or 
disposal  of  uncontaminated  structures 
and  other  improvements  for  removal  to 
permitted  off-site  locations; 

(xv)  Physical  relocation  of  individual 
structures  to  previously  disturbed  or 
graded  lots  in  existing  developed  areas 
with  substantially  completed 
infrastructure; 

(xvi)  Granting  of  community-wide 
exceptions  for  floodproofed  residential 
basements  meeting  the  requirements  of 
44  CFR  60.6(c)  under  the  National  Flood 
Insurance  Program; 

(xvii)  Repair,  reconstruction, 
restoration,  elevation,  retrofiting,  or 
replacement  of  any  faciUty  in  a  manner 
that  substantially  conforms  to  the 
preexisting  design,  function,  and 
location;  [SE,  in  part] 

(xviii)  Improvements  or  upgrading  to 
current  codes  and  standards  of  existing 
facilities  and  construction  of  hazard 
mitigation  measures  when  those  actions 
are  in  existing  developed  areas  v^th 
substantially  completed  infrastructure, 
and  when  those  actions  do  not  alter 
function,  system  capacity,  or  land  use; 
provided  the  operation  of  the  completed 
project  will  not,  of  itself,  have  an 
adverse  effect  on  the  quahty  of  the 
human  environment; 

(xix)  Actions  conducted  within 
enclosed  facilities  where  all  airborne 
emissions,  waterbome  effluent,  external 
radiation  levels,  outdoor  noise,  and 
solid  and  bulk  waste  disposal  practices 
are  in  compliance  with  existing  Federal, 
state,  and  local  laws  and  regulations; 

(xx)  The  following  planning  and 
administrative  activities  in  support  of 
emergency  and  disaster  response  and 
recovery: 

(A)  Activation  of  the  Emergency 
Support  Team  and  convening  of  die 
Catastrophic  Disaster  Response  Group  at 
FEMA  headquarters; 

(B)  Activation  of  the  Regional 
Operations  Center  and  deployment  of 
the  Emergency  Response  Team,  in 
whole  or  in  part; 

(C)  Deployment  of  Urban  Search  and 
Rescue  teams; 

(D)  Situation  Assessment  including 
ground  and  aerial  reconnaissance; 

(E)  Information  and  data  gathering 
and  reporting  efforts  in  support  of 


emergency  and  disaster  response  and 
recovery  and  hazard  mitigation;  and 
(xxi)  The  following  emergency  and 
disaster  response,  recovery  and  hazard 
mitigation  activities  pursuant  to  the 
Stafford  Act: 

(A)  General  Federal  Assistance 
(§402);  [SEl 

(B)  Essential  Assistance  (§  403);  [SE] 

(C)  Debris  Removal  (§  407)  (SE) 

(D)  Temporary  Housing  (§  408), 
except  locating  multiple  mobile  homes 
or  other  readily  fabricated  dwellings  on 
sites,  other  than  private  residences,  not 
previously  used  for  such  purposes; 

(E)  Unemployment  Assistance  (§410); 

(F)  Individual  and  Family  Grant 
Programs  (§  411),  except  to  the  extent 
that  grants  wall  be  used  for  restoring, 
repairing  or  building  private  bridges,  or 
purchasing  mobile  homes  or  other 
readily  fabricated  dwellings; 

(G)  Food  Coupons  and  Distribution 
(§412); 

(H)  Food  Commodities  (§413); 

(I)  Legal  Services  (§415); 

(J)  Crisis  Counseling  Assistance  and 
Training  (§416); 

(K)  Community  Disaster  Loans  (§417); 

(L)  Emergency  Communications 
(§418); 

(M)  Emergency  PubUc  Transportation 
(§419); 

(N)  Fire  Suppression  Grants  (§  420); 
and 

(O)  Federal  Emergency  Assistance 
(§502)  [SE]. 

(3)  Extraordinary  circumstances.  If 
extraordinary  circumstances  exist 
writhin  an  area  affected  by  an  action, 
such  that  an  action  that  is  categorically 
excluded  trom  NEPA  compUance  may 
have  a  significant  adverse 
environmental  impact,  an 
enviromnental  assessment  shall  be 
prepared.  Extraordinary  circumstances 
that  may  have  a  significant 
environmental  impact  include: 

(i)  Greater  scope  or  size  than  normally 
experienced  for  a  particular  category  of 
action; 

(ii)  Actions  with  a  high  level  of  public 
controversy; 

(iii)  Potential  for  degradation,  even 
though  slight,  of  already  existing  poor 
environmental  conditions; 

(iv)  Employment  of  improven 
technology  with  potential  adverse 
effects  or  actions  involving  unique  or 
unknown  environmental  risks; 

(v)  Presence  of  endangered  or 
threatened  species  or  their  critical 
habitat,  archaeological  remains,  or  other 
protected  resources; 

(vi)  Presence  of  hazardous  or  toxic 
substances; 

(vii)  Actions  with  the  potential  to 
adversely  affect  special  status  areas  or 
other  critical  resources  such  as 
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wetlands,  coastal  zones,  wildlife  refuge 
and  wilderness  areas,  wild  and  scenic 
rivers,  sole  or  principle  drinking  water 
aquifers; 

(viii)  Potential  for  adverse  effects  on 
health  or  safety;  and 

(tx)  Potential  to  violate  a  Federal. 
State,  local  or  tribal  law  or  requirement 
imposed  for  the  protection  of  the 
environment. 

(4)  Documentation.  The  Regional 
Director  will  prepare  and  maintain  an 
administrative  record  of  each  proposal 
that  is  determined  to  be  categorically 
excluded  from  the  preparation  of  an 
environmental  impact  statement  or  an 
environmental  assessment. 

(5)  Revocation.  The  Regional  Director 
shall  revoke  a  determination  of 
categorical  exclusion  and  shall  require  a 
full  environmental  review  if,  subsequent 
to  the  granting  of  an  exclusion,  the 
Regional  Official  determines  that  due  to 
changes  in  the  proposed  action  or  in 
light  of  new  findings,  the  action  no 
longer  meets  the  requirements  for  a 
categorical  exclusion. 

(6)  Changes  to  the  list  of  exclusion 
categories,  (i)  The  FEMA  list  of 
exclusion  categories  will  be  continually 
reviewed  and  refined  as  additional 
categories  are  identified  and  experience 
is  gained  in  the  categorical  exclusion 
process.  An  office,  directorate,  or 
administration  of  FEMA  may,  at  any 
time,  recommend  additions  or  changes 
to  the  FEMA  fist  of  exclusion  categories. 

(ii)  Offices,  directorates,  and 
administrations  of  FEMA  are 
encouraged  to  develop  additional ' 
categories  of  exclusions  necessary  to 
meet  their  unique  operational  and 
mission  requirements. 

(iii)  If  an  office,  directorate,  or 
administration  of  FEMA  proposes  to 
change  or  add  to  the  Ust  of  exclusion 
categories,  it  shall  first: 

(A)  Obtain  the  approval  of  the 
Environmental  Officer  and  FEMA's 
Office  of  the  General  Counsel;  and 

(B)  Publish  notice  of  such  proposed 
change  or  addition  in  the  Federal 
Register  at  least  60  days  before  the 
effective  date  of  such  change  or 
addition. 

(e)  Actions  that  normally  require  an 
environmental  assessment.  When  a 
proposal  is  not  one  that  normally 
requires  an  environmental  impact 
statement  and  does  not  qualify  as  a 
categorical  exclusion,  the  Regional 
Director  shall  prepare  an  environmental 
assessment. 

Dated:  July  28, 1995. 
Harvey  G.  Ryland, 

Depu  ty  Director 

(FR  Doc.  95-19136  Filed  &-2-95;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart642 

[Docket  No.  950725189-5189-01;  i.D. 
062795A] 

RIN0648-XX24 

Coastal  Migratory  Pelagic  Resources 
of  the  Gulf  of  Mexico  and  South 
Atlantic;  Changes  In  Catch  Limits 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule. 

SUMMARY:  NMFS  proposes  changes  in 
the  management  regimes  for  the  Atlantic 
migratory  groups  of  king  and  Spanish 
mackerel  and  the  Gulf  group  of  long 
mackerel,  in  accordance  with  the 
fiamework  procedure  for  adjusting 
management  measures  for  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  (FMP).  For 
Atlantic  group  king  mackerel,  this  rule 
proposes  changes  in  the  total  allowable 
catch  (TAC),  establishment  of 
commercial  vessel  trip  limits,  and 
reduction  of  the  recreational  bag  limit; 
for  Atlantic  group  Spanish  mackerel, 
increases  in  the  TAC  and  allocations; 
and  for  Gulf  group  king  mackerel, 
changes  in  the  commercial  vessel  trip 
limits.  The  intended  effect  of  this  rule 
is  to  protect  king  and  Spanish  mackerel 
from  overfishing  and  continue  stock 
rebuilding  programs  while  still  allowing 
catches  by  important  recreational  and 
commercial  fisheries  dependent  on  king 
and  Spanish  mackerel. 

DATES:  Written  comments  must  be 
received  on  or  before  August  18,  1995. 
ADDRESSES:  Comments  must  be  mailed 
to  Mark  F.  Godcharles,  Southeast 
Region,  National  Meirine  Fisheries 
Service,  9721  Executive  Center  Drive  N., 
St.  Petersburg,  FL  33702. 

Requests  for  copies  of  the 
environmental  assessment  and 
regulatory  impact  review  supporting 
aspects  of  this  action  relating  to  Gulf 
group  mackerel  should  be  sent  to  the 
Gulf  of  Mexico  Fishery  Management 
Council,  5401  W.  Kennedy  Boulevard, 
Suite  331,  Tampa,  FL  33609-2486. 
Requests  for  comparable  dociunents 
relating  to  Atlantic  group  mackerel 
should  be  sent  to  the  South  Atlantic 
Fishery  Management  Council, 
Southpark  Building,  One  Southpark 
Circle,  Suite  306,  Charleston,  SC  29407- 
4699. 


FOR  FURTHER  INFORMATfON  CONTACT: 
Mark  F.  Godcharles,  813-570-5305. 

SUPPLEMENTARY  INFORMATION:  The 
fisheries  for  coastal  migratory  pelagic 
resoiuces  are  regulated  imder  the  FMP. 
The  FMP  was  prepared  jointly  by  the 
Gulf  of  Mexico  and  South  Atlantic 
Fishery  Management  Councils 
(Councils)  and  is  implemented  by 
regulations  at  50  CFR  pari  642. 

In  accordance  with  the  framework 
procedure  of  the  FMP,  the  Councils 
appointed  a  Stock  Assessment  Panel 
(Panel)  to  assess,  on  an  annual  basis,  the 
condition  of  each  stock  of  king  and 
Spanish  mackerel  in  the  management 
unit,  to  report  its  findings,  and  to  make 
recommendations  to  the  Councils. 
Based  on  the  Panel's  1995  report  and 
recommendations,  advice  from  the 
Mackerel  Advisory  Panels  (MAPs)  and 
the  Scientific  and  Statistical  Committees 
(SSCs),  and  public  input,  the  Councils 
recommended  to  the  Director,  Southeast 
Region,  NMFS  (Regional  Director), 
changes  to  the  TAC  and  allocations  for 
the  Atlantic  migratory  groups  of  king 
and  Spanish  mackerel,  reduction  of  the 
recreational  bag  limit  in  the  northern 
area  and  establishment  of  commercial 
trip  limits  for  Atlantic  group  king 
mackerel,  and  changes  in  the 
commercial  trip  limits  for  Gulf  group 
king  mackerel  in  the  east  and  west  coast 
sub-zones  of  the  eastern  zone.  The 
recommended  changes  are  within  the 
scope  of  the  management  measures  that 
may  be  adjusted,  as  specified  at  50  CFR 
642.29.  For  the  1995-96  fishing  year, 
the  Councils  recommended  no  changes 
for  Gulf  group  Spanish  mackerel  or  for 
cobia. 

Specifically,  the  Councils 
recommended  that,  effective  with  the 
fishing  year  that  began  April  1, 1995, 
the  annual  TAC  for  the  Atlantic 
migratory  group  of  Spanish  mackerel  be 
increased  from  9.20  million  lb  (4.17 
million  kg)  to  9.40  million  lb  (4.26 
million  kg)  and  the  aimual  TAC  for  the 
Atlantic  migratory  group  of  king 
mackerel  be  decreased  from  10.00 
miUion  lb  (4.54  million  kg)  to  7.30 
million  lb  (3.31  million  kg).  These 
recommended  TACs  are  within  the 
range  of  the  acceptable  biological  catch 
chosen  by  the  Councils  and  represent  a 
conservative  approach  supported  by 
their  SSCs  and  MAPs.  Under  the 
provisions  of  the  FMP,  the  recreational 
and  commercial  fisheries  are  allocated  a 
fixed  percentage  of  the  TAC.  Under  the 
established  percentages,  the  proposed 
TACs  for  the  fishing  year  that 
commenced  April  1, 1995,  would  be 
allocated  as  follows: 


/iittantic  Spanish  Mack- 
i  erel— TAC 
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Species 


I  Recreational  alloca- 

I      tion  (50%)  

I  Commercial  allocatk}n 

:      (50%)  

Atlantic  King  Mackerel — 
TAC  

Recreational  alloca- 
tion (62.9%)  

Commercial  allocation 
(37.1%)  


m.  lb 


9.40 


4.70 
4.70 
7.30 


4.60 
2.70 


m.  kg 


4.26 


2.13 
2.13 
3.31 


2.09 
1.22 


JMI 


The  commercial  sector  of  the  Atlantic 
group  Spanish  mackerel  fishery  is 
ibanaged  under  trip  limits.  In  the 
southern  zone,  i.e.,  south  of  a  line 
Extending  directly  east  from  the 
Georgia/Florida  boundary,  the  specific 
trip  limits  vary  depending  on  the 
percentage  of  catch  of  the  adjusted 
allocation.  The  adjusted  allocation  is  the 
commercial  allocation  for  Atlantic 
migratory  group  Spanish  mackerel 
reduced  by  an  amoimt  calculated 
(250.00  lb)  (113.40  kg)  to  allow 
continued  harvests  of  Atlantic  group 
Spanish  mackerel  at  the  rate  of  500  lb 
(227  kg)  per  vessel  per  day  for  the 
remainder  of  the  fishing  year  after  the 
adjusted  allocation  is  reached.  Along 
with  the  increased  commercial 
allocation,  the  Councils  recommended 
that  the  adjusted  allocation  be  increased 
from  4.35  milUon  lb  (1.97  million  kg)  to 
4.45  million  lb  (2.02  million  kg). 

The  commercial  sector  of  the  Gulf 
^up  king  mackerel  fishery  in  the 
eastern  zone  (off  Florida)  also  is 
managed  imder  trip  limits.  The 
proposed  trip  limit  changes  are  specific 
lor  Florida  east  and  west  coast  sub- 
tones  and  respective  quotas.  For  the 
Florida  east  coast  sub-zone,  the 
toimcils  proposed  that  the  commercial 
vessel  trip  limit  of  50  king  mackerel  per 
day  would  not  be  reduced  if  75  percent 
of  the  sub-zone's  fishing  year  quota  is 
tiot  harvested  before  March  1 ,  but  would 
temain  at  50  king  mackerel  per  day  until 
the  entire  quota  has  been  harvested  or 
until  March  31,  whichever  occurs  first. 
Currently,  the  trip  limit  is  reduced  from 
So  to  25  fish  per  day  when  75  percent 
of  the  quota  is  taken  and  remains  at  that 
level  vuitil  the  entire  quota  has  been 
harvested  or  until  March  31,  whichever 
occiu^  first.  Last  season's  projected 
harvest  did  not  reach  75  percent  of  the 
<]uota  until  the  end  of  the  season; 
therefore,  the  trip  limit  was  not  reduced 
to  25  king  mackerel  per  day.  The  Florida 
east  coast  sub-zone  exists  November  1 
through  March  31  and  encompasses  the 
vaters  off  the  Florida  east  coast  from  a 
ine  extending  directly  east  from  the 


Dade/Monroe  County  boimdary  to  a  line 
extending  directly  east  from  the 
Volusia/Flagler  County  boundary. 

For  the  Florida  west  coast  sub-zone, 
the  Councils  recommended  daily  trip 
limits  for  vessels  harvesting  king 
mackerel  imder  the  hook-and-line 
quota;  no  trip  limits  were  in  effect  last 
season.  The  daily  possession/landing 
hmit  for  a  vessel  using  hook-and-line 
gear,  holding  a  Federal  commercial 
mackerel  permit  would  be  125  fish  for 
the  taking  of  the  first  75  percent  of  the 
hook-and-line  quota,  then  be  reduced  to 
50  fish  imtil  the  entire  quota  has  been 
harvested.  From  November  1  through 
March  31,  the  Florida  west  coast  sub- 
zone  encompasses  the  waters  off  the 
southeast,  south,  and  west  coasts  of 
Florida  from  the  Dade/Monroe  County 
boundary  to  a  line  extending  directly 
south  from  the  Alabama/Florida 
boundary.  From  April  1  through 
October  31,  when  the  boundary 
separating  the  Gulf  and  Atlantic  groups 
of  king  mackerel  is  a  line  extending 
directly  west  from  the  Monroe/Collier 
boundary  (25°48'  N.  lat.),  the  west  coast 
sub-zone  would  extend  from  that 
boundary  to  the  Alabama/Florida 
boundary  and  would  exclude  the 
Florida  Keys  (Monroe  County). 

For  the  Atlantic  group  king  mackerel, 
the  Councils  recommended  daily  trip 
limits  for  vessels  harvesting  under  the 
commercial  allocation.  Previously  this 
segment  of  the  fishery  has  not  had  trip 
limits.  The  commercial  trip  limits  were 
proposed  to  prevent  a  likely  closure,  to 
distribute  catch  among  user  groups,  and 
to  minimize  ongoing  user-group 
conflicts  and  those  that  would  result  if 
new  entrants  displaced  by  Florida's 
inshore  net  prohibition  would  cause  a 
large  shift  in  effort.  The  daily 
possession/landing  limit  for  a  vessel 
using  non-prohibited  gear  holding  a 
Federal  commercial  mackerel  permit 
would  be  3,500  lb  (1,588  kg)  of  king 
mackerel,  in  or  from  the  exclusive 
economic  zone  (EEZ),  year-round  in  the 
northern  area  between  the  New  York/ 
Connecticut  and  Flagler/Volusia 
County,  FL  boundaries.  Off  Volusia 
County,  FL,  the  daily  trip  limit  would 
be  3,500  lb  (1,588  kg)  of  king  mackerel, 
in  or  from  the  EEZ,  fit)m  April  1  through 
October  31.  South  of  there,  between  the 
Volusia/Brevard  and  Monroe/CoUier 
County  boundaries,  a  daily  trip  limit  of 
50  king  mackerel  in  or  from  the  EEZ 
would  be  effective  April  1  through 
October  31.  All  trip  limits  proposed  for 
the  Atlantic  group  king  mackerel  are 
daily  landing/possession  limits  that 
would  reduce  to  zero  for  that  group 
whenever  the  annual  commercial 
allocation  is  reached. 


The  Regional  Director  initially 
concurs  that  the  Councils' 
recommendations  are  necessary  to 
protect  the  king  and  Spanish  mackerel 
stocks  and  prevent  overfishing  and  that 
they  are  consistent  with  the  objectives 
of  the  FMP.  Accordingly,  the  Councils' 
recommended  changes  are  published  for 
comment.  In  addition  to  these  changes, 
§  642.28(b)  has  been  revised  and 
reformatted  to  improve  clarity. 

Gassification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  proposed  commercial  trip  limits  for 
the  east  coast  sub- zone  of  Gulf  king 
mackerel  are  expected  to  result  in  a 
slight  increase  in  economic  benefits: 
west  coast  sub-zone  trip  limits  are 
expected  to  have  favorable 
distributional  effects  but  perhaps  minor 
adverse  impacts  on  short-term 
profitability.  Commercial  trip  limits  for 
Atlantic  group  king  mackerel  should 
result  in  small  mcreases  in  long-term 
benefits  to  the  industry.  The  proposed 
reduction  in  TAC  for  Atlantic  group 
king  mackerel  is  not  expected  to  affect 
revenues  of  small  entities,  because  the 
reduced  level  is  consistent  with  catch 
levels  in  recent  years.  The  reduction  in 
the  recreational  bag  limit  for  Atlantic 
group  king  mackerel  is  expected  to 
affect  only  a  small  portion  of 
recreational  anglers.  The  minor  increase 
in  TAC  for  Atlantic  group  Spanish 
mackerel  would  increase  revenues  to 
the  commercial  sector  slightly.  As  a 
result,  a  regulatory  flexibility  analysis 
was  not  prepared. 

List  of  Subjects  in  50  CFR  Part  642 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  July  27. 1995. 
Richard  B.  Stone, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  642  is  proposed 
to  be  amended  as  follows: 

PART  642— COASTAL  MIGRATORY 
PELAGIC  RESOURCES  OF  THE  GULF 
OF  MEXICO  AND  SOUTH  ATLANTIC 

1.  The  authority  citation  for  part  642 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  etseq. 
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2.  In  §  642.7,  paragraphs  (q)  through 
(u)  are  revised  to  read  as  follows: 

§642.7    Prohibitions. 

***** 

(q)  Exceed  a  conunerdal  trip  limit  for 
Atlantic  group  king  or  Spanish 
mackerel,  as  specified  in  §  642.27(a)  or 
(b). 

(r)  Transfer  at  sea  from  one  vessel  to 
another  an  Atlantic  group  king  or 
Spanish  mackerel  subject  to  a 
commercial  trip  limit,  as  specified  in 
§  642.27(f). 

(s)  In  the  eastern  zone,  possess  or  land 
Gulf  group  king  mackerel  in  or  fiom  the 
EEZ  in  excess  of  an  applicable  trip  limit, 
as  specified  in  §642.28(a},  (b)(1),  or 
(b)(2),  or  transfer  at  sea  such  king 
mackerel,  as  specified  in  §  642.28(e). 

(t)  In  the  Florida  west  coast  sub-zone, 
possess  or  land  Gulf  group  king 
mackerel  in  or  from  the  KK7.  aboard  a 
vessel  that  uses  or  has  aboard  a  run- 
around  gillnet  on  a  trip  when  such 
vessel  does  not  have  on  board  a 
commercial  permit  for  king  and  Spanish 
mackerel  with  a  gillnet  endorsement,  as 
specified  in  §  642.28(b)(2)(i). 

(u)  In  the  Florida  west  coast  sub- zone, 
aboard  a  vessel  for  which  a  commercial 
permit  for  king  and  Spanish  mackerel 
with  a  gillnet  endorsement  has  been 
issued,  retain  Gulf  group  long  mackerel 
in  or  finm  the  EEZ  harvested  with  gear 
other  than  run-aroimd  gillnet,  as 
specified  in  §  642.28(b)(l)(ii)(C). 
***** 

3.  hi  §642.24,  paragraph  (a)(l)(ii)(A) 
is  revised  to  read  as  follows: 

§  642.24    Bag  and  possession  limits. 

(a)*  •  * 

(!)••* 

(ii)*   *  * 

(A)  Northern  oreo— five  per  person 
through  December  31, 1995;  three  per 
person  thereafter. 


§642.25    [Amended] 

4.  hi  §  642.25,  in  paragraph  (a)(2),  the 
numbers  "3.71"  and  "1.68"  are  revised 
to  read  "2.70"  and  "1.22",  respectively 
and  in  paragraph  (b)(2),  the  numbers 
"4.60"  and  "2.09"  are  revised  to  read 
"4.70"  and  "2.13",  respectively. 

5.  In  §  642.27,  paragraphs  (a)  through 
(e)  are  redesignated  as  paragraphs  (b) 
through  (f),  respectively;  in  newly 
redesignated  paragraphs  (c)  and  (d),  the 
references  to  "paragraph  (a)(2)  of  this 
section"  are  revised  to  read  "paragraph 
(b)(2)  of  this  section";  in  newly 
redesignated  paragraph  (c)  the  numbers 
"4.35"  and  "1.97"  are  revised  to  read 
"4.45"  and  "2.02",  respectively;  the 
reference  in  newly  redesignated 
paragraph  (f)  introductory  text  and  in 


newly  redesignated  paragraph  (f)(2), 
"Spanish  mackerel"  is  revised  to  read 
"king  or  Spanish  mackerel";  the  section 
heading  is  revised;  paragraph  (a)  is 
added;  and  a  paragraph  heading  is 
added  to  newly  redesignated  paragraph 
(b)  to  read  as  follows: 

§642.27    Commercial  trip  limits  for  Atlantic 
group  Ung  and  Spanish  mackerel. 

(a)  Atlantic  group  king  mackerel.  (1) 
North  of  a  Une  extending  directly  east 
from  the  Volusia/Flagler  County, 
Florida  boundary  (29°25'  N.  lat.)  to  the 
outer  limit  of  the  EEZ,  king  madi^erel  in 
or  from  the  EEZ  may  not  be  possessed 
aboard  or  landed  from  a  vessel  in  a  day 
in  amounts  exceeding  3,500  lb  (1,588 
kg). 

(2)  In  the  area  between  lines 
extending  directly  east  from  the 
northern  and  southern  boimdaries  of 
Volusia  County,  Florida  (29''25'  N.  lat. 
and  28°47.8'  N.  lat,  respectively)  to  the 
outer  limit  of  the  EEZ,  king  madkerel  in 
or  from  the  EEZ  may  not  be  possessed 
aboard  or  landed  from  a  vessel  in  a  day 
in  amounts  exceeding  3,500  lb  (1,588 
kg)  firom  April  1  through  October  31. 

(3)  In  the  area  between  lines 
extending  directly  east  from  the 
Volusia/Brevard  County,  Florida 
boundary  (28"'47.8'  N.  lat.)  to  the  outer 
limit  of  the  EEZ  and  directly  west  from 
the  Monroe/Collier  Coimty,  Florida 
boundary  (25''48'  N.  lat.)  to  the  outer 
boimdary  of  the  EEZ,  king  mackerel  in 
or  from  the  EEZ  may  not  be  possessed 
aboard  or  landed  from  a  vessel  in  a  day 
in  amoimts  exceeding  50  fish  from  April 
1  through  October  31. 

(b)  AUantJc  group  Spanish  mackerel. 


6.  In  §  642.28,  a  sentence  is  added  at 
the  end  of  paragraph  (a)(2),  and 
paragraph  (b)  and  paragraph  (e) 
introductory  text,  are  revised  to  read  as 
follows: 

§642.28    Additional  limitations  for  QuH 
group  king  mackerel  in  the  eastern  zone. 

(a)*  *  * 

(2)  *  *  *  However,  if  75  percent  of 
the  sub-zone's  quota  has  not  been 
harvested  by  March  1,  the  vessel  limit 
remains  at  50  king  mackerel  per  day 
xmtil  the  sub-zone's  quota  is  filled  or 
until  March  31,  whichever  occurs  first. 

(b)  Florida  west  coast  sub-zone— (1) 
Gillnet  gear,  (i)  In  the  Florida  west  coast 
sub-zone,  king  mackerel  in  or  from  the 
EEZ  may  be  possessed  aboard  or  landed 
from  a  vessel  for  which  a  permit  with 
a  gillnet  endorsement  has  been  issued 
under  §642.4,  from  July  1,  each  fishing 
year,  until  a  closure  of  the  Florida  west 
coast  sub-zone's  commercial  fishery  for 
vessels  fishing  with  nm-around  gillnets 


has  been  effected  under  §  642.26 — ^in 
amounts  not  exceeding  25,000  lb 
(11,340  kg)  per  day. 
(ii)  In  the  Florida  west  coast  sub-zone: 

(A)  King  mackerel  in  or  fiom  the  EEZ 
may  be  possessed  aboard  or  landed  from 
a  vessel  that  uses  or  has  aboard  a  run- 
around  gillnet  on  a  trip  only  when  such 
vessel  has  on  board  a  commercial 
permit  for  king  and  Spanish  mackerel 
with  a  gillnet  endorsement; 

(B)  King  mackerel  from  the  west  coast 
sub-zone  landed  by  a  vessel  for  which 
such  commercial  permit  with 
endorsement  has  been  issued  wrill  be 
counted  against  the  run-around  gillnet 
quota  of  §  642.25(a)(l)(i)(B)(2);  and 

(C)  King  mackerel  in  or  from  the  EEZ 
harvested  with  gear  other  than  run- 
aroimd  gillnet  may  not  be  retained 
aboard  a  vessel  for  which  such 
commercial  permit  with  endorsement 
has  been  issued. 

(2)  Hook-and-line  gear.  In  the  Florida 
west  coast  sub-zone,  king  mackerel  in  or 
from  the  EEZ  may  be  possessed  aboard 
or  landed  from  a  vessel  permitted  under 
§  642.4(a)(1)  and  operating  under  the 
commercial  hook-and-line  gear  quota  in 
§642.25(a)(l)(i)(B)(l): 

ti)  From  July  1,  each  fishing  year, 
until  75  percent  of  the  sub-zone's  hook- 
and-line  gear  quota  has  been 
harvested — in  amounts  not  exceeding 
125  king  mackerel  per  day;  and 

(ii)  From  the  date  that  75  percent  of 
the  sub-zone's  hook-and-line  gear  quota 
has  been  harvested  until  a  closure  of  the 
west  coast  sub-zone's  hook-and-line 
fishery  has  been  effected  imder 
§  642.26 — in  amounts  not  exceeding  50 
king  mackerel  per  day. 
***** 

(e)  Transfer  at  sea.  A  person  for 
whom  a  trip  limit  specified  in  paragraph 
(a),  (b)(l)(i).  or  (b)(2)  of  this  section  or 
a  gear  limitation  specified  in  paragraph 
(b)(l)(ii)(A)  of  this  section  appfies  may 
not  transfer  at  sea  from  one  vessel  to 
another  a  king  mackerel: 
***** 

[PR  Doc.  95-19038  Filed  8-2-95;  8:45  am] 
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50  CFR  Part  697 

[Docket  No.  950605148-6148-01 ; 
I.D.060195q 

RIN0648-AH58 

Atlantic  Coast  Weakfish  Fishery; 
Moratorium  in  Exclusive  Economic 
Zone;  Comment  Period  Extension 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
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ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  On  June  20,  1995,  NMFS 
published  a  proposed  rule  that  would 
prohibit  fishing  for  and  possession  of 
Atlantic  coast  weakfish  in  the  exclusive 
economic  zone  offshore  from  Maine 
through  Florida.  NMFS  annoimces  that 
it  is  extending  the  comment  period  from 
August  2  to  August  15, 1995. 

DATES:  Written  comments  must  be 
received  on  or  before  August  15, 1995. 


ADDRESSES:  Written  comments  on  the 
proposed  rule  should  be  sent  to:  Richard 
H.  Schaefer,  Director,  Office  of  Fisheries 
Conservation  and  Management, 
National  Marine  Fisheries  Service,  1315 
East-West  Highway,  Room  14657,  Silver 
Spring,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Hogarth,  301-713-2339. 
SUPPLEMENTARY  INFORMATION:  On  June 
20,  1995,  NMFS  published  a  proposed 
rule  in  the  Federal  Register  (60  FR 
32130).  As  a  resuh  of  the  initial  hearings 
held  in  July  1995,  and  requests  from  the 


pubUc,  NMFS  has  determined  that  it  is 
important  for  commenters  to  have 
additional  time  to  submit  their 
comments  on  this  proposed  rulemaking. 
Therefore,  NMFS  is  extending  the 
comment  period  from  August  2, 1995  to 
August  15,  1995. 

Dated:  )uly  28, 1995. 
Richard  B.  Stone. 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
[FR  Doc.  95-19053  Filed  7-28-95;  4:41  pm] 
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DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

AGENCY:  Foreign  Agricultural  Service, 

USDA. 

ACTION:  Notice  and  request  for 

conunents. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Foreign 
Agricultural  Service's  (FAS)  intention  to 
request  an  extension  for  and  revision  to 
a  cxirrently  approved  information 
collection  in  support  of  the  FAS/ 
Cooperator  Market  Development 
Program  based  on  re-estimates. 
DATES:  Comments  on  this  notice  must  be 
received  by  October  2, 1995  to  be 
assiu«d  of  consideration. 

ADOmONAL  INFORMATION  OR  COMMENTS: 
Contact  Sharon  L.  McClure,  Director, 
Marketing  Operations  Staff,  Foreign 
Agricultiu^l  Service,  U.S.  Department  of 
Agricxilture,  14th  and  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
1042.  (202)  720-5521. 
SUPPt.EMENTARY  INFORMATION: 

Title:  FAS/Cooperator  Market 
Development  Program. 

OMB  Number:  0551-0026. 

Expiration  Date  of  Approval: 
December  31, 1995. 

Type  of  Request:  Extension  and 
revision  of  a  ciurently  approved 
information  collection. 

Abstract:  The  primary  objective  of  the 
Foreign  Market  Development  Program  is 
to  develop,  maintain  and  expand  long- 
term  export  markets  for  U.S.  agricultural 
products.  Created  40  years  ago,  the 
program  has  developed  into  a 
partnership  between  the  FAS,  USDA 
and  private  agricultural  trade 
organizations  (called  "Cooperators"). 
The  FAS  currently  has  joint  projects 


with  40  Cooperators  working  in  more 
than  100  countries. 

Prior  to  initiating  program  activities, 
Cooperators  must  submit  detailed 
marketing  plans,  or  amendments 
thereof,  to  FAS  which  include  an 
assessment  of  the  overseas  market 
potential;  the  marketing  strategy,  goals 
and  individual  activities;  estimated 
budgets;  and  performance 
measurements.  Prior  years'  plans  often 
dictate  the  content  of  ciurent  year  plans 
because  many  activities  are 
continuations  of  previous  activities. 
Each  Cooperator  is  also  responsible  for 
submitting:  (1)  Reimbursement  claims 
for  costs  inciured  as  outlined  in  the 
marketing  plans.  (2)  an  end-of-year 
contribution  report,  (3)  travel  reports, 
and  (4)  progress  reports/evaluation 
studies.  Cooperators  must  maintain 
records  on  all  information  submitted  to 
FAS.  The  information  collected  is  used 
by  FAS  to  manage,  plan,  evaluate  and 
account  for  Government  resources.  The 
reports  and  records  are  required  to 
ensure  the  proper  and  judicious  use  of 
public  funds. 

Estimate  of  Burden:  PubUc  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  22  hours  per 
response. 

Respondents:  Non-profit  institutions 
and  state  or  local  governments. 

Estimated  Number  of  Respondents: 
40. 

Estimated  Number  of  Responses  per 
Respondent:  91. 

Estimated  Total  Annual  Burden  on 
Respondents:  77,180  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Pamela  Hopkins, 
the  Agency  Information  Collection 
Coordinator,  at  (202)  720-6713. 

Send  conunents  regarding  the 
accuracy  of  the  burden  estimate,  ways  to 
minimize  the  burden,  including  through 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology,  or  any  other  aspect  of  this 
collection  of  information,  to: 

Sharon  L.  McClure,  Director, 
Marketing  Operations  Staff,  U.S. 
Department  of  Agriculture,  14th  & 
Independence  Ave.,  SW.,  AG  Box  1042, 
Washington,  DC  20250. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 


Signed  at  Washington,  D.C.  July  26, 1995. 
August  Schumacher, 

Administrator,  Foreign  Agricultural  Service 
and  Vice  President,  Commodity  Credit 
Corporation. 

[PR  Doc.  95-19070  Filed  &-2-95;  8:45  am] 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  ttie  Arizona  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regiilations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the 
Arizona  Advisory  Committee  to  the 
Commission  wilj.  convene  at  1:00  p.m. 
and  adjourn  at  4:00  p.m.  on  Friday, 
September  1, 1995,  at  the  Holiday  Inn, 
181  West  Broadway.  Tucson,  Arizona 
85701.  The  purpose  of  the  meeting  is  to 
plan  for  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  tlv  Committee,  should  contact 
Committee  Chairperson  Manuel  Pena, 
602-542-4171,  or  Philip  Montez, 
Director  of  the  Western  Regional  Office, 
213-894-3437  (TDD  213-894-0508). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuemt  to  the  provisions  of  the  rules 
and  regulations  of  the  Conmiission. 

Dated  at  Washington,  DC,  July  26, 1995. 
Carol-Lee  Hurley. 

Chief,  Regional  Programs  Coordination  Unit. 
[PR  Doc.  95-19064  Filed  8-2-95;  8:45  am) 
BILLMQ  CODE  633S-01-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  Florida  Advisory  Committee 

Notice  is  hereby  given,  piusuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Florida  Advisory  Committee  to  the 
Commission  will  convene  at  1:00  p.m. 
and  adjourn  at  5:00  p.m.  on  Wednesday, 
September  13, 1995,  at  the  Marriott 
Biscayne  Bay  Hotel,  1633  N.  Bayshore 
Drive,  Miami,  Florida  33132.  The 
purpose  of  the  meeting  is  to  discuss  the 
status  of  the  Commission  and 
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appropriations;  to  discuss  the  status  of 
the  report.  Racial  and  Ethnic  Tensions 
in  Florida;  to  discuss  plans  for  a  press 
conference  to  release  the  report;  and 
discuss  plans  to  follow  up  on  the  report. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Rabbi  Solomon 
Agin,  813^33-0018,  or  Bobby  D. 
Doctor,  Director  of  the  Southern 
Regional  Office,  404-730-2476  (TDD 
404-730-2481).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  July  26, 1995. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  95-19065  Filed  &-2-95;  8:45  am) 
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Agenda  and  Notice  of  Public  Meeting 
of  tfie  Idaho  Advisory  Committee 

Notice  is  hereby  given,  piu^uant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Idaho 
Advisory  Committee  to  the  Commission 
will  convene  at  1 :00  p.m.  and  adjourn 
at  4:00  p.m.  on  Friday,  August  18, 1995, 
at  the  Canyon  Springs  Motel,  1357  Blue 
Lakes.  North,  Twin  Falls,  Idaho  83301. 
The  purpose  of  the  meeting  is  to  plan 
for  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Gladys 
Esquibel,  208-678-3838,  or  PhiUp 
Montez,  Director  of  the  Western 
Regional  Office,  213-894-3437  (TDD 
213-894-0508).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
piu^uant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  July  26, 1995. 
Carol-Lee  Hurley. 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  95-19066  Filed  8-2-95;  8:45  am] 
BILUNO  CODE  tSSS-OI-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  Kentucky  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Kentucky  Advisory  Committee  to  the 
Commission  will  convene  at  1:00  p.m. 
and  adjourn  at  5:00  p.m.  on  Thursday, 
August  31, 1995,  at  the  Seelbach  Hotel, 
500  4th  Street  in  downtown  Louisville, 
Kentucky  40202.  The  meeting  will 
include:  (1)  A  discussion  of  the  status  of 
the  Commission;  (2)  a  report  on  the  SAC 
Chairpersons  Conference  held  in 
Washington,  DC,  in  June;  (3)  a 
discussion  of  civil  rights  problems  and 
progress  in  the  State;  and  (4)  a  session 
to  review  the  draft  report,  Bigotry- 
Related  Violence  in  Kentucky. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Porter  G. 
Peeples,  606-233-1561,  or  Bobby  D. 
Doctor,  Director  of  the  Southern 
Regional  Office,  404-730-2476  (TDD 
404-730-2481).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  July  26, 1995. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  95-19067  Filed  8-2-95;  8:45  am) 
BILUNO  CODE  6336-01-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  Oregon  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Oregon  Advisory  Committee  to  the 
Commission  wiU  convene  at  1:00  p.m. 
and  adjourn  at  4:00  p.m.  on  Friday, 
August  25, 1995  at  the  Red  Lion-Lloyd 
Center.  1000  N.E.  Multnomah,  Portland, 
Oregon  97232.  The  purpose  of  the 
meeting  is  to  plan  for  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Jeannette  Pai, 
503-510-1694,  or  PhiHp  Montez, 
Director  of  the  Western  Regional  Office, 
213-894-3437  (TDD  213-894-0508). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 


should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  ]uly  26, 1995. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
IFR  Doc.  95-19068  Filed  8-2-95;  8:45  am) 
BILUNG  CODE  6335-01-P 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  IManagement  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  U.S  Census  -  Age  Search. 

Fomj  Numbers):  BC-600,  BC-649(L), 
BC-658(L). 

Agency  Approval  Number:  0607- 
0117. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  2,120  hours. 

Number  of  Respondents:  7,940. 

Avg  Hours  Per  Response:  10  minutes. 

Needs  and  Uses:  the  Census  Biu«au 
maintains  the  1910-1990  Federal 
censuses  for  searching  purposes.  The 
purpose  of  searching  is  to  furnish,  upon 
request,  transcripts  of  personal  data 
fi'om  historical  population  census 
records.  Information  relating  to  age, 
place  of  birth,  and  citizenship  is 
furnished  upon  payment  of  the 
estabUshed  fee  to  individuals  for  their 
use  in  qualifying  for  Social  Security,  old 
age  benefits,  retirement,  court  litigation, 
passports,  insurance  settlements,  etc. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  vmting  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312,  14th  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  10201,  New  Executive  Office 
Building,  Washington,  EX:  20503. 
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Dated:  July  31, 1995. 
Gtrald  Tache, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
|FR  Doc.  95-19150  Filed  S-2-95;  8:45  ami 
BtLLMQ  CODE  3S10-07-F 


International  Trade  Administration 
[A^28-«20] 

Notice  of  Antidumping  Duty  Order  and 
Amended  Final  Determination:  Certain 
Small  Diameter  Seamless  Cartx)n  and 
Alloy  Steel  Standard,  Line  and** 
Pressure  Pipe  From  Germany 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  3, 1995. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Irene  Darzenta  or  Fabian  Rivelis,  Office 
of  Antidiunping  Duty  Investigations, 
Import  Adininistration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington.  D.C.  20230;  telephone 
(202)  482-6320  or  (202)  482-3853. 
respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31, 1994. 

Amended  Final  Determination 

In  accordance  with  section  735(a)  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Act),  on  Jxme  12, 1995,  the  Department 
made  its  final  determination  that  certain 
small  diameter  seamless  carbon  and 
alloy  steel  standard,  line  and  pressiue 
pipe  (seamless  pipe)  from  Germany  is 
being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value  (60 
FR  31974,  June  19,  1995).  After 
pubUcation  of  this  determination,  we 
received  submissions,  timely  filed 
pursuant  to  19  CFR  353.28(b)(1994), 
bom  Mannesmannrohren-Werke  AG 
(MRW)  and  petitioner,  alleging  certain 
ministerial  errors  in  the  Department's 
deteimination.  We  determined,  in 
accordance  with  19  CFR  353.28(d),  that 
a  ministerial  error  was  made  with 
respect  to  the  margin  used  as 
uncooperative  best  information 
available.  We  determined  that  we 
'  inadvertently  used  the  highest  margin 
alleged  in  the  original  petiticm,  rather 
than  the  highest  margin  alleged  in  the 
revised  petition.  For  a  detailed 
discussion  of  the  alleged  ministerial 
error  and  the  Department's  analysis,  see 
the  Memorandiun  from  the  Team  to 


Barbara  R.  Stafford  dated  July  13, 1995. 
In  accordance  with  19  CFR  353.28(c), 
we  are  amending  the  final  result  of  the 
antidumping  duty  investigation  of 
seamless  pipe  from  Germany  to  correct 
the  above-cited  ministerial  error.  The 
revised  final  weighted-average  dumping 
margins  are  as  follows: 


Manufacturer/pro- 
ducer/exporter 

Origirial 
margin 
percent 

Revised 
maigiii 
percent 

MRW 

All  Others 

58.23 
58.23 

57.72 
57.72 

Scope  of  Investigation  and  Order 

The  scope  of  this  investigation 
includes  small  diameter  seamless 
carbon  and  alloy  standard,  line  and 
pressure  pipes  (seamless  pipes) 
produced  to  the  ASTM  A-335,  ASTM 
A-106,  ASTM  A-53  and  API  5L 
specifications  and  meeting  the  physical 
parameters  described  l)elow,  regardless 
of  appUcation.  The  scope  of  this 
investigation  also  includes  all  products 
used  in  standard,  line,  or  pressiu«  pipe 
appUcations  and  meeting  the  physical 
parameters  below,  regardless  of 
specification. 

For  purposes  of  this  investigation, 
seamless  pipes  are  seamless  carbon  and 
alloy  (other  than  stainless)  steel  pipes, 
of  circular  cross-section,  not  more  than 
114.3  mm  (4.5  inches)  in  outside 
diameter,  regardless  of  wall  thickness, 
manufactiuing  process  (hot-finished  or 
cold-drawn),  end  finish  (plain  end, 
bevelled  end,  upset  end,  threaded,  or 
threaded  and  coupled),  or  sur&ce  finish. 
These  pipes  are  commonly  known  as 
standard  pipe,  line  pipe  or  pressiire 
pipe,  depending  upon  the  application. 
They  may  also  be  used  in  structural 
applications.  Pipes  produced  in  non- 
standard waU  thicknesses*  are  commonly 
referred  to  as  tubes. 

The  seamless  pipes  subject  to  these 
investigations  are  currently  classifiable 
xmder  subheadings  7304.10.10.20, 
7304.10.50.20,  7304.31.60.50. 
7304.39.00.16,  7304.39.00.20, 
7304.39.00.24,  7304.39.00.28, 
7304.39.00.32,  7304.51.50.05, 
7304.51.50.60,  7304.59.60.00, 
7304.59.80.10,  7304.59.80.15, 
7304.59.80.20,  and  7304.59.80.25  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS). 

The  following  information  further 
defines  the  scope  of  this  investigation, 
which  covers  pipes  meeting  the 
physical  parameters  described  above: 
Specifications,  Characteristics  and 
Uses:  Seamless  pressiue  pipes  are 
intended  for  the  conveyance  of  water, 
steam,  petrochemicals,  chemicals,  oil 
products,  natural  gas  and  other  Uquids 


and  gasses  in  industrial  piping  systems. 
They  may  carry  these  substances  at 
elevated  pressures  and  temperatures 
and  may  be  subject  to  the  application  of 
external  heat.  Seamless  carbon  steel 
pressure  pipe  meeting  the  American 
Society  for  Testing  and  Materials 
(ASTM)  standard  A-106  may  be  used  in 
temperatures  of  up  to  1000  degrees 
fahrenheit,  at  various  American  Society 
of  Mechanical  Engineers  (ASME)  code 
stress  levels.  Alloy  pipes  made  to  ASTM 
standard  A-335  must  be  used  if 
temperatures  and  stress  levels  exceed 
those  allowed  for  A-106  and  the  ASME 
codes.  Seamless  pressure  pipes  sold  in 
the  United  States  are  commonly 
produced  to  the  ASTM  A-106  standard. 

Seamless  standard  pipes  are  most 
conunonly  produced  to  the  ASTM  A-53 
specification  and  generally  are  not 
intended  for  high  temperature  service. 
They  are  intended  for  the  low 
temperature  and  pressiue  conveyance  of 
water,  steam,  natural  gas,  air  and  other 
liquids  and  gasses  in  plumbing  and 
heating  systems,  air  conditioning  imits, 
automatic  sprinkler  systems,  and  other 
related  uses.  Standard  pipes  (depending 
on  type  and  code)  may  carry  liquids  at 
elevated  temperatures  but  must  not 
exceed  relevant  ASME  code 
requirements. 

Seamless  line  pipes  are  intended  for 
the  conveyance  of  oil  and  natiu-al  gas  or 
other  fluids  in  pipe  lines.  Seamless  line 
pipes  are  produced  to  the  API  5L 
specification. 

Seamless  pipes  are  commonly 
produced  and  certified  to  meet  AS'TM 
A-106,  ASTM  A-53  and  API  5L 
specifications.  Such  triple  certification 
of  pipes  is  common  because  all  pipes 
meeting  the  stringent  A-106 
specification  necessarily  meet  the  API 
5L  and  ASTM  A-53  specifications. 
Pipes  meeting  the  API  5L  specification 
necessarily  meet  the  ASTM  A-53 
specification.  However,  pip)es  meeting 
the  A-53  or  API  5L  specifications  do  not 
necessarily  meet  the  A-106 
specification.  To  avoid  maintaining 
separate  production  runs  and  separate 
inventories,  manufacturers  triple  certify 
the  pipes.  Since  distributors  sell  the  vast 
majority  of  this  product,  they  can 
thereby  maintain  a  single  inventory  to 
service  all  customers. 

The  primary  appUcation  of  ASTM 
A-106  pressure  pipes  and  triple 
certified  pipes  is  in  pressiire  piping 
systems  by  refineries,  petrochemical 
plants  and  chemical  plants.  Other 
appUcations  are  in  power  generation 
plants  (electrical-fossil  fuel  or  nuclear), 
and  in  some  oil  field  uses  (on  shore  and 
off  shore)  such  as  for  separator  lines, 
gathering  lines  and  metering  runs.  A 
minor  appUcation  of  this  product  is  for 


use  as  oil  and  gas  distribution  lines  for 
commercial  appUcations.  These 
appUcations  constitute  the  majority  of 
the  market  for  the  subject  seamless 
pipes.  However,  A-106  pipes  may  be 
used  in  some  boiler  applications. 

The  scope  of  this  investigation 
includes  all  seamless  pipe  meeting  the 
physical  parameters  described  above 
and  produced  to  one  of  the 
specifications  listed  above,  regardless  of 
appUcation,  and  whether  or  not  also 
certified  to  a  non-covered  specification. 
Standard,  line  and  pressure  applications 
and  the  above-Usted  specifications  are 
defining  characteristics  of  the  scope  of 
this  investigation.  Therefore,  seamless 
pipes  meeting  the  physical  description 
above,  but  not  produced  to  the  A-335, 
A-106,  A-53,  or  API  5L  standards  shall 
be  covered  if  used  in  a  standard,  line  or 
pressure  application. 

For  example,  there  are  certain  other 
ASTM  specifications  of  pipe  which, 
because  of  overlapping  characteristics, 
could  potentially  be  used  in  A-106 
appUcations.  These  specifications 
generally  include  A-162,  A-192,  A-210, 
A-333,  and  A-524.  When  such  pipes 
are  used  in  a  standard,  line  or  pressure 
pipe  appUcation,  such  products  are 
covered  by  the  scope  of  this     * 
investigation. 

Specifically  excluded  from  this 
investigation  are  boiler  tubing  and 
mechanical  tubing,  if  such  products  are 
not  produced  to  A-335,  A-106,  A-53  or 
API  5L  specifications  and  are  not  used 
in  standard,  line  or  pressure 
appUcations.  In  addition,  finished  and 
imfinished  OCTG  are  excluded  fi-om  the 
scope  of  this  investigation,  if  covered  by 
the  scope  of  another  antidiunping  duty 
order  from  the  same  country.  If  not 
covered  by  such  an  OCTG  order, 
finished  and  imfinished  OCTG  are 
included  in  this  scope  when  used  in 
standard,  line  or  pressure  applications. 
Finally,  also  excluded  from  this 
investigation  are  redraw  hollows  for 
cold-drawing  when  used  in  the 
production  of  cold-drawn  pipe  or  tube. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Antidumping  Duty  Order 

On  July  26, 1995,  in  accordance  with 
section  735(d)  of  the  Act,  the  U.S. 
International  Trade  Commission  (ITC) 
notified  the  Department  that  imports  of 
seamless  pipe  from  Germany  materially 
injure  a  U.S.  industry.  Therefore,  in 
accordance  with  section  736  of  the  Act, 
the  Department  will  direct  United  States 
Customs  officers  to  assess,  upon  further 
advice  by  the  administering  authority 
pursuant  to  section  736(a)(1)  of  the  Act, 


antidumping  duties  equal  to  the  amount 
by  which  the  foreign  market  value  of  the 
merchandise  exceeds  the  United  States 
price  for  all  entries  of  seamless  pipe 
from  Germany.  These  antidumping 
duties  will  be  assessed  on  all 
imUquidated  entries  of  seamless  pipe 
from  Germany  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  January  27, 1995,  the  date  on 
which  the  Department  published  its 
preliminary  determination  notice  in  the 
Federal  Register  (60  FR  5355). 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  U.S. 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties,  the  following 
cash  deposits  for  the  subject 
merchandise: 


Weight- 

ed-aver- 

Manufacturer/producer/exporter 

age  mar- 

gin per- 

centage 

Mannesmannrohren-Werke  AG  .... 

57.72 

All  Others 

57.72 

JMI 


This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
seamless  pipe  from  Germany,  pursuant 
to  section  736(a)  of  the  Act.  Interested 
parties  may  contact  the  Central  Records 
Unit,  Room  B-099  of  the  Main 
Commerce  Building,  for  copies  of  an 
updated  list  of  antidumping  duty  orders 
currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  353.21. 

Dated:  July  28, 1995. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

A  dministration . 

(FR  Doc.  95-19145  Filed  8-2-95;  8:45  am) 

BILUNQ  COOE  3S10-DS-P 


[A-475-814] 

Notice  of  Antidumping  Duty  Order: 
Certain  Small  Diameter  Seamless 
Cartx)n  and  Alloy  Steel  Standard,  Line 
and  Pressure  Pipe  From  Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  3,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irene  Darzenta  or  Dolores  Peck,  Office  of 
Antidumping  Duty  Investigations, 
Import  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone  (202)  482-6320  or 
(202)  482-4929,  respectively. 


Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31, 1994. 

Case  History 

In  accordance  with  section  735(a)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act),  on  June  12,  1995,  the  Department 
made  its  final  determination  that  certain 
small  diameter  seamless  carbon  and 
alloy  steel  standard,  line  and  pressure 
pipe  (seamless  pipe)  from  Italy  is  being, 
or  is  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value  (60  FR 
31981,  June  19, 1995).  After  pubUcation 
of  this  determination,  we  received  a 
submission,  timely  filed  pursuant  to  19 
CFR  353.28(b)(1994),  from  Dabnine 
S.p.A.  (Dahnine),  alleging  certain 
ministerial  errors  in  the  Department's 
determination.  We  also  received  a 
timely  rebuttal  of  respondent's 
ministerial  error  allegations  from  the 
petitioner.  We  determined,  in 
accordance  vdth  19  CFR  353.28(d).  that 
no  ministerial  errors  were  made.  For  a 
detailed  discussion  of  the  alleged 
ministerial  errors  and  the  Department's 
analysis,  see  the  Memorandum  fix>m  the 
Team  to  Gary  Taverman  dated  July  17, 
1995. 

Scope  of  Investigation  and  Order 

The  scope  of  this  investigation 
includes  small  diameter  seamless 
carbon  and  alloy  standard,  line  and 
pressure  pipes  (seamless  pipes) 
produced  to  tiie  ASTM  A-335, 
ASTMA-106,  ASTM  A-53  and  API  5L 
specifications  and  meeting  the  physical 
parameters  described  below,  regardless 
of  appUcation.  The  scope  of  this 
investigation  also  includes  all  products 
used  in  standard,  line,  or  pressure  pipe 
applications  and  meeting  the  physical 
parameters  below,  regardless  of 
specification. 

For  purposes  of  this  investigation, 
seamless  pipes  are  seamless  carbon  and 
alloy  (other  than  stainless)  steel  pipes, 
of  circular  cross-section,  not  more  than 
114.3  mm  (4.5  inches)  in  outside 
diameter,  regardless  of  wall  thickness, 
manufacturing  process  (hot-finished  or 
cold-drawn),  end  finish  (plain  end, 
bevelled  end,  upset  end,  threaded,  or 
threaded  and  coupled),  or  surface  finish. 
These  pipes  are  commonly  known  as 
standard  pipe,  line  pipe  or  pressure 
pipe,  depending  upon  the  application. 
They  may  also  be  used  in  structural 
applications.  Pipes  produced  in  non- 
standard wall  thicknesses  are  commonly 
referred  to  as  tubes. 

The  seamless  pipes  subject  to  these 
investigations  are  currently  classifiable 
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under  subheadings  7304.10.10.20, 
7304.10.50.20,  7304.31.60.50, 
7304.39.00.16,  7304.39.00.20, 
7304.39.00.24,  7304.39.00.28, 
7304.39.00.32,  7304.51.50.05, 
7304.51.50.60,  7304.59.60.00, 
7304.59.80.10,  7304.59.80.15, 
7304.59.80.20,  and  7304.59.80.25  of  the 
Hannonized  Tariff  Schedule  of  the 
United  States  (HTSUS). 

The  following  information  further 
defines  the  scope  of  this  investigation, 
which  covers  pipes  meeting  the 
physical  parameters  described  above: 

Specifications,  Characteristics  and 
Uses:  Seamless  pressure  pipes  are 
intended  for  the  conveyance  of  water, 
steam,  petrochemicals,  chemicals,  oil 
products,  natural  gas  and  other  liquids 
and  gasses  in  industrial  piping  systems. 
They  may  carry  these  substances  at 
elevated  pressures  and  temperatures 
and  may  be  subject  to  the  application  of 
external  heat.  Seamless  carbon  steel 
pressiue  pipe  meeting  the  American 
Society  for  Testing  and  Materials 
(ASTM)  standard  A-106  may  be  used  in 
temperatures  of  up  to  1000  degrees 
fahrenheit,  at  various  American  Society 
of  Mechanical  Engineers  (ASME)  code 
stress  levels.  Alloy  pipes  made  to  ASTM 
standard  A-335  must  be  used  if 
temperatures  and  stress  levels  exceed 
those  allowed  for  A-106  and  the  ASME 
codes.  Seamless  pressure  pipes  sold  in 
the  United  States  are  commonly 
produced  to  the  ASTM  A-106  standard. 

Seamless  standard  pipes  are  most 
commonly  produced  to  the  ASTM  A-53 
specification  and  generally  are  not 
intended  for  high  temperatiu«  service. 
They  are  intended  for  the  low 
temperature  and  pressiu^  conveyance  of 
water,  steam,  natural  gas,  air  and  other 
liquids  and  gasses  in  pliunbing  and 
heating  systems,  air  conditioning  units, 
automatic  sprinkler  systems,  and  other 
related  uses.  Standard  pipes  (depending 
on  type  and  code)  may  carry  liquids  at 
elevated  temperatures  but  must  not 
exceed  relevant  ASME  code 
requirements. 

seamless  line  pipes  are  intended  for 
the  conveyance  of  oil  and  natural  gas  or 
other  fluids  in  pipe  lines.  Seamless  line 
pipes  are  produced  to  the  API  5L 
specification. 

Seamless  pipes  are  commonly 
produced  and  certified  to  meet  ASTM 
A-106,  ASTM  A-53  and  API  5L 
specifications.  Such  triple  certification 
of  pipes  is  common  because  all  pipes 
meeting  the  stringent  A-106 
specification  necessarily  meet  the  API 
5L  and  ASTM  A-53  specifications. 
Pipes  meeting  the  API  5L  specification 
necessarily  meet  the  ASTM  A-53 
specification.  However,  pipes  meeting 
the  A-53  or  API  5L  specifications  do  not 


necessarily  meet  the  A-106 
specification.  To  avoid  maintaining 
separate  production  runs  and  separate 
inventories,  manufacturers  triple  certify 
the  pipes.  Since  distributors  sell  the  vast 
majority  of  this  product,  they  can 
thereby  maintain  a  single  inventory  to 
service  all  customers. 

The  primary  application  of  ASTM 
A-106  pressiue  pipes  and  triple 
certified  pipes  is  in  pressure  piping 
systems  by  refineries,  petrochemical 
plants  and  chemical  plants.  Other 
applications  are  in  power  generation 
plants  (electrical-fossil  fuel  or  nuclear), 
and  in  some  oil  field  uses  (on  shore  and 
off  shore)  such  as  for  separator  lines, 
gathering  lines  and  metering  runs.  A 
minor  application  of  this  product  is  for 
use  as  oil  and  gas  distribution  lines  for 
commercial  applications.  These 
applications  constitute  the  majority  of 
the  market  for  the  subject  seamless 
pipes.  However,  A-106  pip>es  may  be 
used  in  some  boiler  applications. 

The  scope  of  this  investigation 
includes  all  seamless  pipe  meeting  the 
physical  parameters  described  above 
and  produced  to  one  of  the 
specifications  listed  above,  regardless  of 
application,  and  whether  or  not  also 
certified  to  a  non-covered  specification. 
Standard,  line  and  pressure  applications 
and  the  above-listed  specifications  are 
defining  characteristics  of  the  scope  of 
this  investigation.  Therefore,  seamless 
pipes  meeting  the  physical  description 
above,  but  not  produced  to  the  A-335, 
A-106,  A-53,  or  API  5L  standards  shall 
be  covered  if  used  in  a  standard,  line  or 
pressure  application. 

For  example,  there  are  certain  other 
ASTM  specifications  of  pipe  which, 
because  of  overlapping  characteristics, 
could  potentially  be  used  in  A-106 
applications.  These  specifications 
generally  include  A-162,  A-192,  A-210, 
A-333,  and  A-524.  When  such  pipes 
are  used  in  a  standard,  line  or  pressiue 
pipe  application,  such  products  are 
covered  by  the  scope  of  this 
investigation. 

Specifically  excluded  from  this 
investigation  are  boiler  tubing  and 
mechanical  tubing,  if  such  products  are 
not  produced  to  A-335,  A-106,  A-53  or 
API  5L  specifications  and  are  not  used 
in  standard,  line  or  pressure 
applications.  In  addition,  finished  and 
unfinished  OCTG  are  excluded  from  the 
scope  of  this  investigation,  if  covered  by 
the  scope  of  another  antidiunping  duty 
order  fi"om  the  same  country.  If  not 
covered  by  such  an  OCTG  order, 
finished  and  unfinished  OCTG  are 
included  in  this  scope  when  used  in 
standard,  line  or  pressiue  applications. 
Finally,  also  excluded  from  this 
investigation  are  redraw  hollows  for 


cold-drawing  when  used  in  the 
production  of  cold-drawn  pipe  or  tube. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  oiu'  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Antidumping  Duty  Order 

On  July  26, 1995,  in  accordance  with 
section  735(d)  of  the  Act,  the  U.S. 
International  Trade  Commission  (ITC) 
notified  the  Department  that  imports  of 
seamless  pipe  from  Italy  materially 
injure  a  U.S.  industry.  Therefore,  in 
accordance  with  section  736  of  the  Act, 
the  Department  will  direct  United  States 
Customs  officers  to  assess,  upon  further 
advice  by  the  administering  authority 
pursuant  to  section  736(a)(1)  of  the  Act, 
antidumping  duties  equal  to  the  amoimt 
by  which  the  foreign  market  value  of  the 
merchandise  exceeds  the  United  States 
price  for  all  entries  of  seamless  pipe 
from  Italy.  These  antidumping  duties 
will  be  assessed  on  all  entries  of 
seamless  pipe  frt>m  Italy  entered,  or 
withdrawn  bom  warehouse,  for 
consumption  on  or  after  Jime  19, 1995, 
the  date  on  which  the  Department 
published  its  final  determination  notice 
in  the  Federal  Register  (60  FR  31981). 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  U.S. 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties,  the  following 
cash  deposits  for  the  subject 
merchandise: 


Federal  Register  /  Vol.  60,  No.  149  /  Thursday,  August  3,  1995  /  Notices  39707 


[A-351-826] 


Manufacturer/producer/exporter 

Weight- 
ed-aver- 
age mar- 
gin per- 
centage 

Dalmine  S.p.A 

All  Ottiers 

1.84 
1.84 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
seamless  pipe  from  Italy,  pursuant  to 
section  736(a)  of  the  Act.  Interested 
parties  may  contact  the  Central  Records 
Unit.  Room  B-099  of  the  Main 
Commerce  Building,  for  copies  of  an 
updated  list  of  antidumping  duty  orders 
cxurently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  353.21. 

Dated:  July  28. 1995. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  95-19146  Filed  8-2-95;  8:45  am] 
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Notice  of  Antidumping  Duty  Order  and 
Amended  Final  Determination:  Certain 
Smali  Diameter  Seamless  CartMn  and 
Alloy  Steel  Standard,  Line  and 
Pressure  Pipe  From  Brazil 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  3,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irene  Darzenta  or  Fabian  Rivelis,  Office 
of  Antidumping  Duty  Investigations, 
Import  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
ex:  20230;  telephone  (202)  482-6320  or 
(202)  482-3853,  respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31, 1994. 

Amended  Final  Determination 

In  accordance  with  section  735(a)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act),  on  Jime  12, 1995,  the  Department 
made  its  final  determination  that  certain 
small  diameter  seamless  carbon  and 
villoy  steel  standard,  fine  and  pressure 
pipe  (seamless  pipe)  from  Brazil  is 
being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value  (60 
FR  31960,  June  19, 1995).  After 
publication  of  this  determination,  we 
received  a  submission,  timely  filed 
pursuant  to  19  CFR  353.28(b)(1994), 
from  Mannesmaiui  S.A.  (MSA),  alleging 
certain  ministerial  errors  in  the 
Department's  determination.  We  also 
received  a  timely  rebuttal  of 
respondent's  ministerial  error 
allegations  from  the  petitioner.  We 
determined,  in  accordance  with  19  CFR 
353.28(d),  that  a  ministerial  error  was 
made  with  respect  to  the  figiu-es  used  as 
best  information  available  for  home 
market  and  U.S.  packing  expenses.  We 
determined  that  we  inadvertently  used 
the  highest  U.S.  and  lowest  home 
market  packing  figures  on  the  record 
without  regard  to  the  month  of 
shipment.  We  have  corrected  that  error. 
Consistent  with  our  hyperinflationary 
methodology,  we  applied  the  lowest 
home  market  packing  expense  and  the 
highest  U.S.  packing  expense  on  the 
record  based  on  the  month  of  shipment. 
With  respect  to  those  U.S.  sales  shipped 
after  June  1994,  for  which  we  did  not 
have  information  on  packing  expenses, 
we  used  the  highest  U.S.  packing 
expense  on  the  record  for  June  1994.  For 
a  detailed  discussion  of  the  alleged 


ministerial  errors  and  the  Department's 
analysis,  see  the  Memorandiun  from  the 
Team  to  Gary  Taverman  dated  July  17, 
1995.  In  accordance  vnth  19  CFR 
353.28(c),  we  are  amending  the  final 
result  of  the  antidumping  duty 
investigation  of  seamless  pipe  from 
Brazil  to  correct  the  above-cited 
ministerial  error.  The  revised  final 
weighted-average  diunping  margins  are 
as  follows: 


Manufacturer/pro- 
ducer/exporter 

Original 
margin 
percent 

Revised 
margin 
percent 

MSA  

All  Others 

125.00 
125.00 

124.94 
1 24.94 

Scope  of  Investigation  and  Order 

The  scope  of  this  investigation 
includes  small  diameter  seamless 
carbon  and  alloy  standard,  line  and 
pressing  pipes  (seamless  pipes) 
produced  to  the  ASTM  A-335,  ASTM 
A-106,  ASTM  A-53  and  API  5L 
specifications  and  meeting  the  physical 
parameters  described  below,  regardless 
of  application.  The  scope  of  this 
investigation  also  includes  all  products 
used  in  standard,  line,  or  pressiue  pipe 
applications  and  meeting  the  physical 
parameters  below,  regardless  of 
specification. 

For  purposes  of  this  investigation, 
seamless  pipes  are  seamless  carbon  and 
alloy  (other  than  stainless)  steel  pipes, 
of  circular  cross-section,  not  more  than 
114.3  mm  (4.5  inches)  in  outside 
diameter,  regardless  of  wall  thickness, 
manufacturing  process  (hot-finished  or 
cold-drav\m),  end  finish  (plain  end, 
bevelled  end,  upset  end,  threaded,  or 
threaded  and  coupled),  or  surface  finish. 
These  pipes  are  conunonly  known  as 
standard  pipe,  line  pipe  or  pressure 
pipe,  depending  upon  the  application. 
They  may  also  be  used  in  structural 
applications.  Pipes  produced  in  non- 
standard wall  thicknesses  are  commonly 
referred  to  as  tubes. 

The  seamless  pipes  subject  to  these 
investigations  are  currently  classifiable 
under  subheadings  7304.10.10.20, 
7304.10.50.20,  7304.31.60.50. 
7304.39.00.16,  7304.39.00.20, 
7304.39.00.24,  7304.39.00.28. 
7304.39.00.32,  7304.51.50.05, 
7304.51.50.60,  7304.59.60.00, 
7304.59.80.10,  7304.59.80.15. 
7304.59.80.20,  and  7304.59.80.25  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS). 

The  following  information  further 
defines  the  scope  of  this  investigation, 
which  covers  pipes  meeting  the 
physical  parameters  described  above: 

Specifications,  Characteristics  and 
Uses:  Seamless  pressure  pipes  are 


intended  for  the  conveyance  of  water, 
steam,  petrochemicals,  chemicals,  oil 
products,  natural  gas  and  other  liquids 
and  gasses  in  industrial  piping  systems. 
They  may  carry  these  substances  at 
elevated  pressures  and  temperatures 
and  may  be  subject  to  the  apphcation  of 
external  heat.  Seamless  carbon  steel 
pressure  pipe  meeting  the  American 
Society  for  Testing  and  Materials 
(ASTM)  standard  A-106  may  be  used  in 
temperatures  of  up  to  1,000  degrees 
fahrenheit,  at  various  American  Society 
of  Mechanical  Engineers  (ASME)  code 
stress  levels.  Alloy  pipes  made  to  ASTM 
standard  A-335  must  be  used  if 
temperatures  and  stress  levels  exceed 
those  allowed  for  A-106  and  the  ASME 
codes.  Seamless  pressiue  pipes  sold  in 
the  United  States  are  commonly 
produced  to  the  ASTM  A-106  standard. 

Seamless  standard  pipes  are  most 
commonly  produced  to  the  ASTM  A-53 
specification  and  generally  are  not 
intended  for  high  temperatiue  service. 
They  are  intended  for  the  low 
temperature  and  pressure  conveyance  of 
water,  steam,  natural  gas,  air  and  other 
liquids  and  gasses  in  plumbing  and 
heating  systems,  air  conditioning  units, 
automatic  sprinkler  systems,  and  other 
related  uses.  Standard  pipes  (depending 
on  type  and  code)  may  carry  liquids  at 
elevated  temperatures  but  must  not 
exceed  relevant  ASME  code 
requirements. 

Seamless  line  pipes  are  intended  for 
the  conveyance  of  oil  and  natiu^l  gas  or 
other  fluids  in  pipe  lines.  Seamless  line 
pipes  are  produced  to  the  API  5L 
specification. 

Seamless  pipes  are  commonly 
produced  and  certified  to  meet  ASTM 
A-106.  ASTM  A-53  and  API  5L 
specifications.  Such  triple  certification 
of  pipes  is  common  because  all  pipes 
meeting  the  stringent  A-106 
specification  necessarily  meet  the  API 
5L  and  ASTM  A-53  specifications. 
Pipes  meeting  the  API  5L  specification 
necessarily  meet  the  ASTM  A-53 
specification.  However,  pipes  meeting 
the  A-53  or  API  5L  specifications  do  not 
necessarily  meet  the  A-106 
specification.  To  avoid  maintaining 
separate  production  runs  and  separate 
inventories,  manufacturers  triple  certify- 
the  pipes.  Since  distributors  sell  the  vast 
majority  of  this  product,  they  can 
thereby  maintain  a  single  inventory  to 
service  all  customers. 

The  primary  application  of  ASTM  A- 
106  pressure  pipes  and  triple  certified 
pipes  is  in  pressure  piping  systems  by 
refineries,  petrochemical  plants  and 
chemical  plants.  Other  applications  are 
in  power  generation  plants  (electrical- 
fossil  fuel  or  nuclear),  and  in  some  oil 
field  uses  (on  shore  and  off  shore)  such 
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as  for  separator  lines,  gathering  lines 
and  metering  runs.  A  minor  application 
of  this  product  is  for  use  as  oil  and  gas 
distribution  lines  for  commercial 
applications.  These  appUcations 
constitute  the  majority  of  the  market  for 
the  subject  seamless  pipes.  However,  A- 
106  pipes  may  be  used  in  some  boiler 
applications. 

The  scope  of  this  investigation 
includes  all  seamless  pipe  meeting  the 
physical  parameters  described  above 
and  produced  to  one  of  the 
specifications  hsted  above,  regardless  of 
apphcation,  and  whether  or  not  also 
certified  to  a  non-covered  specification. 
Standard,  line  and  pressure  appUcations 
and  the  above-hsted  specifications  are 
defining  characteristics  of  the  scope  of 
this  investigation.  Therefore,  seamless 
pipes  meeting  the  physical  description 
above,  but  not  produced  to  the  A-335, 
A-106,  A-53,  or  API  5L  standards  shall 
be  covered  if  used  in  a  standard,  line  or 
pressure  appUcation. 

For  example,  there  are  certain  other 
ASTM  specifications  of  pipe  which, 
because  of  overlapping  characteristics, 
could  potentially  be  used  in  A-106 
apphcations.  These  specifications 
generally  include  A-162,  A-192,  A-210, 
A-333,  and  A-524.  When  such  pipes 
are  used  in  a  standard,  line  or  pressing 
pipe  application,  such  products  are 
covered  by  the  scope  of  this 
investigation. 

Specifically  excluded  fit)m  this 
investigation  are  boiler  tubing  and 
mechanical  tubing,  if  such  products  are 
not  produced  to  A-335,  A-106,  A-53  or 
API  5L  specifications  and  are  not  used 
in  standard,  line  or  pressure 
applications.  In  addition,  finished  and 
unfinished  OCTG  are  excluded  from  the 
scope  of  this  investigation,  if  covered  by 
the  scope  of  another  antidumping  duty 
order  from  the  same  coimtry.  If  not 
covered  by  such  an  (XTTG  order, 
finished  and  unfinished  OCTG  are 
included  in  this  scope  when  used  in 
standard,  line  or  pressiue  appUcations. 
Finally,  also  excluded  from  this 
investigation  are  redraw  hoUows  for 
cold-drawing  when  used  in  the 
production  of  cold-drawn  pipe  or  tube. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
piuposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Antidumping  Duty  Order 

On  July  26, 1995,  in  accordance  with 
section  735(d)  of  the  Act,  the  U.S. 
International  Trade  Commission  (ITC) 
notified  the  E)epartment  that  imports  of 
seamless  pipe  from  Brazil  materially 
injure  a  U.S.  industry.  Therefore,  in 
accordance  with  section  736  of  the  Act, 
the  Department  will  direct  United  States 


Customs  officers  to  assess,  upon  further 
advice  by  the  administenng  authority 
pursuant  to  section  736(a)(1)  of  the  Act, 
antidumping  duties  equal  to  the  amount 
by  which  the  foreign  market  value  of  the 
merchandise  exceeds  the  United  States 
price  for  all  entries  of  seamless  pipe 
fit>m  Brazil.  These  antidumping  duties 
will  be  assessed  on  all  unUquidated 
entries  of  seamless  pipes  from  Brazil 
entered,  or  withdrawn  fix)m  warehouse, 
for  consumption  on  or  after  January  27, 
1995,  the  date  on  which  the  Department 
published  its  preliminary  determination 
notice  in  the  Federal  Register  (60  FR 
5351). 

On  or  after  the  date  of  pubUcation  of 
this  notice  in  the  Federal  Register,  U.S. 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normaUy 
deposit  estimated  duties,  the  following 
cash  deposits  for  the  subject 
merchandise: 


Weight- 

ed-aver- 

Manufacturer/producer/exporter 

age  mar- 

gin per- 

centage 

Mannesmann  SJV „.. 

124.94 

All  Others 

124.94 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
seamless  pipe  from  Brazil,  pursuant  to 
section  736(a)  of  the  Act.  Interested 
parties  may  contact  the  Central  Records 
Unit,  Room  B-099  of  the  Main 
Commerce  Building,  for  copies  of  an 
updated  Ust  of  antidiunping  duty  orders 
currently  in  effect. 

This  order  is  pubUshed  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  353.21. 

Dated:  July  28. 1995. 

Susan  G.  E—imumi. 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  95-19147  Filed  8-2-95;  8:45  cm] 

BIUJNQ  CODE  361IM)6-P 

[A-357-809] 

Notice  of  Antidumping  Duty  Order. 
Certain  Small  Diameter  Seamless 
Cart>on  and  Alloy  Steel  Standard,  Line 
and  Pressure  Pipe  From  Argentina 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Dep>artment  of  Commerce. 
EFFECTIVE  DATE:  August  3, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irene  Darzenta  or  Fabian  RiveUs,  Office 
of  Antidumping  Duty  Investigations, 
Import  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 


DC  20230;  telephone  (202)  482-6320  or 
(202)  482-3853.  respectively. 

AppUcable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31, 1994. 

Scope  of  Investigation  and  Order 

The  scope  of  this  investigation 
includes  small  diameter  seamless 
carbon  and  alloy  steel  standard,  line  and 
pressure  pipes  (seamless  pipes) 
produced  to  the  ASTM  A-335,  ASTM 
A-106,  ASTM  A-53  and  API  5L 
specifications  and  meeting  the  physical 
parameters  described  below,  regardless 
of  application.  The  scope  of  this 
investigation  also  includes  all  products 
used  in  standard,  line,  or  pressure  pipe 
applications  and  meeting  the  physical 
parameters  below,  regardless  of 
specification. 

For  purposes  of  this  investigation, 
seamless  pipes  are  seamless  carbon  and 
alloy  (other  than  stainless)  steel  pipes, 
of  circular  cross-section,  not  more  than 
114.3  mm  (4.5  inches)  in  outside 
diameter,  regardless  of  wall  thickness, 
manufactiuing  process  (hot-finished  or 
cold-drawrn),  end  finish  (plain  end, 
beveUed  end,  upset  end,  threaded,  or 
threaded  and  coupled),  or  surface  finish. 
These  pipes  are  commonly  known  as 
standard  pipe,  line  pipe  or  pressure 
pipe,  depending  upon  the  application. 
They  may  also  be  used  in  structured 
applications.  Pipes  produced  in  non- 
standard wall  thicknesses  are  commonly 
referred  to  as  tubes. 

The  seamless  pipes  subject  to  these 
investigations  are  currently  classifiable 
imder  subheadings  7304.10.10.20, 
7304.10.50.20,  7304.31.60.50, 
7304.39.00.16,  7304.39.00.20, 
7304.39.00.24,  7304.39.00.28, 
7304.39.00.32, 7304.51.50.05,       ' 
7304.51.50.60,  7304.59.60.00, 
7304.59.80.10,  7304.59.80.15, 
7304.59.80.20,  and  7304.59.80.25  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS). 

The  following  information  further 
defines  the  scope  of  this  investigation, 
which  covers  pipes  meeting  the 
physical  parameters  described  above: 

Specifications,  Characteristics  and 
Uses:  Seamless  pressiue  pipes  are 
intended  for  the  conveyance  of  water, 
steam,  petrochemicals,  chemicals,  oil 
products,  natural  gas  and  other  Uquids 
and  gasses  in  industrial  piping  systems. 
They  may  carry  these  substances  at 
elevated  pressures  and  temperatures 
and  may  be  subject  to  the  appUcation  of 
external  heat.  Seamless  carbon  steel 
pressure  pipe  meeting  the  American 


Society  for  Testing  and  Materials 
(ASTM)  standard  A-106  may  be  used  in 
temperatiu«s  of  up  to  1000  degrees 
fahrenheit,  at  various  American  Society 
of  Mechanical  Engineers  ( ASME)  code 
stress  levels.  Alloy  pipes  made  to  ASTM 
standard  A-335  must  be  used  if 
temperatures  and  stress  levels  exceed 
those  allowed  for  A-106  and  the  ASME 
codes.  Seamless  pressure  pipes  sold  in 
the  United  States  are  commonly 
produced  to  the  ASTM  A-106  standard. 

Seamless  standard  pipes  are  most 
commonly  produced  to  the  ASTM  A-53 
specification  and  generally  are  not 
intended  for  high  temperature  service. 
They  are  intended  for  the  low 
temperature  and  pressure  conveyance  of 
water,  steam,  natiual  gas,  air  and  other 
Uquids  and  gasses  in  pliunbing  and 
heating  systems,  air  conditioning  units, 
automatic  sprinkler  systems,  and  other 
related  uses.  Standard  pipes  (depending 
on  type  and  code)  may  carry  liquids  at 
elevated  temperatures  but  must  not 
exceed  relevant  ASME  code 
requirements. 

Seamless  line  pipes  are  intended  for 
the  conveyance  of  oil  and  natural  gas  or 
other  fluids  in  pipe  lines.  Seamless  line 
pipes  are  produced  to  the  API  5L 
specification. 

Seamless  pipes  are  commonly 
produced  and  certified  to  meet  ASTM 
A-106,  ASTM  A-53  and  API  5L 
specifications.  Such  triple  certification 
of  pipes  is  common  because  all  pipes 
meeting  the  stringent  A-106 
specification  necessarily  meet  the  API 
5L  and  ASTM  A— 53  specifications. 
Pipes  meeting  the  API  5L  specification 
necessarily  meet  the  ASTM  A-53 
specification.  However,  pipes  meeting 
the  A-53  or  API  5L  specifications  do  not 
necessarily  meet  the  A-106 
specification.  To  avoid  maintaining 
separate  production  runs  and  separate 
inventories,  manufacturers  triple  certify 
the  pipes.  Since  distributors  sell  the  vast 
majority  of  this  product,  they  can 
thereby  maintain  a  single  inventory  to 
service  all  customers. 

The  primary  appUcation  of  ASTM  A- 
106  pressure  pipes  and  triple  certified 
pipes  is  in  pressure  piping  systems  by 
refineries,  petrochemical  plants  and 
chemical  plants.  Other  applications  are 
in  power  generation  plants  (electrical- 
fossil  fuel  or  nuclear),  and  in  some  oil 
field  uses  (on  shore  and  off  shore)  such 
as  for  separator  Unes,  gathering  Unes 
and  metering  runs.  A  minor  application 
of  this  product  is  for  use  as  oil  and  gas 
distribution  Unes  for  commercial 
applications.  These  applications 
constitute  the  majority  of  the  market  for 
the  subject  seamless  pipes.  However,  A- 
106  pipes  may  be  used  in  some  boiler 
appUcations. 


The  scope  of  this  investigation 
includes  all  seamless  pipe  meeting  the 
physical  parameters  described  above 
and  produced  to  one  of  the 
specifications  Usted  above,  regardless  of 
application,  and  whether  or  not  also 
certified  to  a  non-covered  specification. 
Standard,  Une  and  pressure  applications 
and  the  above-listed  specifications  are 
defining  characteristics  of  the  scope  of 
this  investigation.  Therefore,  seamless 
pipes  meeting  the  physical  description 
above,  but  not  produced  to  the  A-335, 
A-106,  A-53,  or  API  5L  standards  shall 
be  covered  if  used  in  a  standard,  line  or 
pressure  application. 

For  example,  there  eire  certain  other 
ASTM  specifications  of  pipe  which, 
because  of  overlapping  characteristics, 
could  potentially  be  used  in  A-106 
applications.  These  specifications 
generally  include  A-162,  A-192,  A-210, 
A-333,  and  A-524.  When  such  pipes 
are  used  in  a  standard,  line  or  pressure 
pipe  application,  such  products  are 
covered  by  the  scope  of  this 
investigation. 

Specifically  excluded  from  this 
investigation  are  boiler  tubing  and 
mechanical  tubing,  if  such  products  are 
not  produced  to  A-335,  A-106,  A-53  or 
API  5L  specifications  and  are  not  used 
in  standard,  Une  or  pressure 
appUcations.  In  addition,  finished  and 
unfinished  OCTG  are  excluded  from  the 
scope  of  this  investigation,  if  covered  by 
the  scope  of  another  antidumping  duty 
order  from  the  same  country.  If  not 
covered  by  such  an  OCTG  order, 
finished  and  imfinished  OCTG  are 
included  in  this  scope  when  used  in 
standard,  line  or  pressure  applications. 
Finally,  also  excluded  from  this 
investigation  are  redraw  hollows  for 
cold-drawing  when  used  in  the 
production  of  cold-drawn  pipe  or  tube. 

Altiiough  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Antidumping  Duty  Order 

On  July  26, 1995,  in  accordance  writh 
section  735(d)  of  the  Act,  the  U.S. 
International  Trade  Commission  (ITC) 
notified  the  Department  that  imports  of 
seamless  pipe  from  Argentina  materially 
injure  a  U.S.  industry.  Therefore,  in 
accordance  with  section  736  of  the  Act, 
the  Department  will  direct  United  States 
Customs  officers  to  assess,  upon  further 
advice  by  the  administering  authority 
pursuant  to  section  736(a)(1)  of  the  Act, 
antidumping  duties  equal  to  the  amount 
by  which  the  foreign  market  value  of  the 
merchandise  exceeds  the  United  States 
price  for  all  entries  of  seamless  pipe 
from  Argentina.  These  antidumping 
duties  will  be  assessed  on  all 


unUquidated  entries  of  seamless  pipe 
from  Argentina  entered,  or  withdrawn 
irom  warehouse,  for  consumption  on  or 
after  January  27, 1995,  the  date  on 
which  the  Department  published  its 
preliminary  determination  notice  in  the 
Federal  Register  (60  FR  5348). 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  U.S. 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties,  the  following 
cash  deposits  for  the  subject 
merchandise: 


Manufacturer/producer/exporter 

Weight- 
ed-aver- 
age mar- 
gin per- 
centage 

SIderca  S.A.I.C 

108.13 

All  Others 

108  13 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
seamless  pipe  from  Argentina,  pursuant 
to  section  736(a)  of  the  Act.  Interested 
parties  may  contact  the  Central  Records 
Unit,  Room  B-099  of  the  Main 
Commerce  Building,  for  copies  of  an 
updated  list  of  antidumping  duty  orders 
ciurently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  353.21. 

Dated:  July  28, 1995. 
Susan  G.  Essennan, 

Assistant  Secretary  for  Import  ~ 

Administration. 

(FR  Doc.  95-19148  Filed  8-2-95;  8:45  am] 

BiLUNG  CODE  3StO-OS-P 


[A-583-009] 

Color  Television  Receivers,  Except  for 
Video  Monitors,  From  Taiwan; 
Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Commerce. 

ACTION:  Notice  of  Amendment  to  Final 

Results  of  Antidumping  Duty 

Administrative  Review. 

SUMMARY:  On  March  9,  1995,  in  the  case 
of  Zenith  Electronics  Corp.,  et  al.  v. 
United  States,  SUp-Op  95-35,  Consol. 
Court  No.  91-07-00515  [Zenith],  the 
United  States  Court  of  International 
Trade  (the  Court)  affirmed  the 
Department  of  Commerce's  (the 
Department's)  results  of  redetermination 
on  remand  of  the  final  results  of  the  fifth 
administrative  review  of  the 
antidumping  duty  order  on  color 
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television  receivers,  except  for  video 
monitors,  from  Taiwan.  The  fifth 
administrative  review  covered  the 
following  companies:  Action 
Electronics,  Ltd.  (Action);  AOC 
International  (AOC);  Funai  Electric  Co. 
(Funai);  Hitachi  Television,  Ltd. 
(Hitachi):  Kuang  Yuan  (Kuang  Yuan); 
Nettek  Corp.,  Ltd.  (Nettek);  Paramoimt 
Electronics  (Paramount);  Philips 
Electronics  Industries  (Taiwan),  Ltd. 
(Phihps);  Proton  Electronic  Industrial 
Co.,  Ltd.  (Proton);  RCA  Taiwan  Ltd. 
(RCA):  Sampo  Corp.  (Sampo);  Sanyo 
Electric  (Taiwan)  Co.,  Ltd.  (Sanyo): 
Shinlee  Corp.  (Shinlee);  Shin-Shirasvma 
Electric  Corp.  (Shirasuna);  Tatung  Co. 
(Tatung):  and  Teco  Electric  and 
Machinery  Co.,  Ltd.  (Teco)  for  the 
period  April  1, 1988,  through  March  31, 
1989.  Action,  AOC,  Proton,  and  Tatung 
were  the  only  companies  whose 
weighted-average  margins  were  affected 
by  the  remand  order,  in  accordance  with 
the  Court's  determination,  we  are 
hereby  amending  the  final  results  of  this 
administrative  review. 
EFFECTIVE  DATE:  August  3, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  G. 
Leon  McNeill  or  Maureen  Flannery, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-4733. 

SUPPlfMENTARY  INFORMATION: 

Background 

On  July  10, 1991,  the  Department 
pubUshed  in  the  Federal  Register  (56 
FR  31378)  the  final  results  of  the  fifth 
administrative  review  of  the 
antidumping  duty  order  on  color 
television  receivers,  except  for  video 
monitors,  from  Taiwan,  covering  the 
period  April  1, 1988,  through  March  31, 
1989. 

Subsequent  to  the  Department's  final 
results.  Zenith  Electronics  Corporation, 
a  domestic  producer,  alleged  before  the 
Court  that  the  Department  erred  in 
calculating  the  value  added  tax  (VAT) 
for  the  above-named  companies.  The 
Court  agreed  and  remanded  the  issue  to 
the  Department  to  recalculate  the  VAT 
according  to  the  Department's  new 
methodology  set  out  in  Independent 
Radionic  Workers  of  America  v.  United 
States,  SUp  Op.  94-144  (September  16, 
1994).  As  a  result  of  the  recalculation, 
we  have  determined  that  the  weighted- 
average  margins  for  each  company  are 
as  follows: 

Action 2.20  percent. 

AOC 1.53  percent. 

Funai  4.44  percent. 


Hitachi 10.82  percent. 

Kuang  Yuan  0.0000  percent. 

Nettek  _ ™  10.82  percent 

Paramount 10.82  percent. 

Philips  10.82  percent. 

Proton  ....„ 0.60  percent. 

RCA  - 5.74  percent. 

Sampo  ~..  0.78  percent 

Sanyo ~. 4.66  percent 

Shinlee  ~ 10.14  percent 

Shirasuna  10.82  percent 

Tatung  _ 0.0003  percent 

Teco 5.46  percent 

The  decision  became  final  on  March 
9, 1995,  when  the  Court  issued  its  final 
decision  on  this  administrative  review 
in  Zenith. 

Amended  Final  Results  of  Review 

Based  on  our  revised  calculations,  we 
have  amended  oiu*  final  results  of 
review  for  the  period  April  1, 1988, 
through  March  31, 1989.  The  amended 
wei^ted-average  margins  for  each 
company  are  shown  above.  The 
Department  shall  determine,  and  the 
Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  foreign  market  value  may 
vary  fiom  the  percentages  stated  above. 
The  Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

This  notice  is  in  accordance  with 
section  751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  §353.22  of  the 
Department's  regulations. 

Dated:  July  26, 1995. 
Susan  G.  Essennan, 

Assistant  Secretary  for  Import 

Administration . 

IFR  Doc.  95-19151  Filed  8-2-95;  8:45  am) 

BtLUNQ  CODE  3S10-DS-P 


University  of  Hawaii,  Notice  of 
Oeciston  on  Appilcatlon  for  Duty-Free 
Entry  of  Scientific  Instruntent 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C. 

Docket  Number:  94-069.  Applicant: 
University  of  Hawaii,  Honolulu,  HI 
96822.  Instrument:  Nitrogen  Liquefier, 
Model  MNP  10/1/300.  Manufacturer: 
Stirling  Cryogenics  and  Refrigeration, 
The  Netherlands.  Intended  Use:  See 
notice  at  59  FR  31208,  Jime  17, 1994. 
Advice  Received  From:  The  National 
Institute  of  Standards  and  Technology, 
April  25, 1955 


Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  piuposes  as  it  is 
intended  to  be  used,  is  being 
manufactiued  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides  hquid  nitrogen  at  10  Uters/ 
hour  with  purity  beyond  99%  for  a 
variety  of  cryogenic  appUcations.  The 
National  Institute  of  Standards  and 
Technology  advises  that  (1)  these 
capabilities  are  pertinent  to  the 
apphcant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
apphcant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

Frank  W.  Creel 

Director,  Statutory  Import  Programs  Staff 
[FR  Doc.  95-19158  Filed  8-2-95;  8:45  am) 

BHJJNQ  CODE  M10-OS-F 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Purstiant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultiual 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  conunents  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  AppUcations  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  95-054.  Applicant: 
Cahfomia  State  University,  1250 
Bellflower  Blvd.,  Long  Beach,  CA 
90840.  Instrument:  Real-Time  4  Camera 
System.  Model  VICON  370. 
Manufacturer:  Oxford  Metrics,  Ltd., 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  for  analysis  of 
cychcal  motion  in  human  subjects, 
primarily  during  walking,  balancing, 
and  other  functional  activities.  In 
addition,  the  instrument  will  be  used  for 
educational  purposes  in  PT  301  and 
302.  Anatomy  and  Kinesiology  and  PT 
475,  Research  Methods.  Application 


Accepted  by  Commissioner  of  Customs: 
June  29, 1995. 

Docket  Number:  95-055.  Applicant: 
Dartmouth  College,  Earth  Sciences,  6105 
Fai'rchild  Science  Center,  Hanover,  NH 
03755-3571.  /nstrument;  Thermal 
Ionization  Mass  Spectrometer,  Model 
MAT  262/RPQ.  Manufacturer:  Finnigan 
MAT,  Germany.  Intended  Use:  The 
instnunent  will  be  used  to  measure 
isotope  ratios  of  various  chemical 
elements,  such  as  Ca,  Sr,  Nd,  U,  Th,  Pb, 
and  OS  in  order  to  find  new  information 
about  the  evolution  of  the  Earth 
throughout  geologic  time.  Studies  will 
be  used  to  constrain  the  processes 
responsible  for  mineral  weathering  and 
soil  formation,  rock  petrogenesis, 
meteorite  impact,  and  biogeochemical 
element  cycling  in  aquatic  and 
terrestrial  ecosystems.  In  addition,  the 
instrument  will  be  used  for 
demonstration  purposes,  laboratory 
assignments  and  student  projects  in 
several  earth  science  courses. 
Application  Accepted  by  Commissioner 
of  Customs:  ]une  29,  1995. 

Docket  Number:  95-056.  Applicant: 
Dartmouth  College,  Earth  Sciences,  6105 
Fairchild  Science  Center,  Hanover,  NH 
03755-3571.  Instrument:  MAT  252  Mass 
Spectrometer  Upgrade.  Manufacturer: 
Finnigan  MAT,  Germany.  Intended  Use: 
The  instnunent  will  be  used  to  add 
ConFlo  flow  injection  and  elemental 
analysis  capabilities  to  an  existing  gas- 
source  mass  spectrometer.  Withthese 
capabilities,  stable  isotope  ratios  of  H,  C, 
N,  O  and  S  and  elemental 
concentrations  of  N,  C  and  S  will  be 
measured  for  geological  and 
environmental  samples.  These 
measiu^ments  will  support  a  wide  range 
of  research  projects  imdertaken  by 
faculty  and  students.  In  addition,  the 
instrument  will  be  used  for 
demonstration  purposes,  laboratory 
assignments  and  student  projects  in 
several  earth  science  courses. 
Application  Accepted  by  Commissioner 
of  Customs:  ]\me  29,  1995. 

Docket  Number:  95-057.  Applicant: 
University  of  Connecticut,  Psychology 
Department  U-2P,  406  Babbidge  Road, 
Storrs,  CT  06269-1020.  Instrument: 
Fiber-Electron  Manipulator  System. 
Manufacturer:  Thomas  Recording, 
Germany.  Intended  Use:  The  instrument 
will  be  used  for  studies  of  the  electrical 
activity  of  brain  cells  (neiuons)  of  the 
cerebral  cortex  with  the  primary  goal  of 
understanding  the  mechanisms  whereby 
individual  cortical  neurons  obtain  their 
unique  repertoire  of  response 
properties.  Application  Accepted  by 
Conunissioner  of  Customs:  June  29, 
1995. 

Docket  Number:  95-058.  Applicant: 
University  of  Maryland,  College  Park, 


Institute  for  Plasma  Research,  College 
Park,  MD  20742.  Instrument:  Scaiming 
Electron  Microscope,  Model  XL-40. 
Manufacturer:  PhiUps,  The  Netherlands. 
Intended  Use:  The  instrument  will  be 
used  for  studies  of  the  following 
phenomena:  (a)  micromachining  with 
focused  ion  beams,  (b)  modification  of 
integrated  circuits,  (c)  ion  hthography, 
and  (d)  ion  beam  -  electron  beam 
interactions  in  solids.  Experiments  will 
be  conducted  primarily  to  investigate 
the  interactions  of  ion  beams  with  sohd 
materials  in  order  to  improve  the 
"surface  finish"  that  can  be  achieved 
while,  e.g.,  producing  optical  elements 
in  solid  state  lasers  or  preparing 
materials  for  observation  with  electron 
microscopy.  The  instnunent  will  also  be 
used  for  educational  purposes  in  a 
graduate  course  in  Uquid  metal  ion 
source  technology  and  in  short  courses 
to  train  people  in  focused  ion  beam 
technology.  Application  Accepted  by 
Conmrissioner  of  Customs:  ]u\y  3,  1995. 

Docket  Number:  95-059.  Applicant: 
Woods  Hole  Oceanographic  Institution, 
183  Oyster  Pond  Road,  MS  40,  Fenno 
House,  Woods  Hole,  MA  02543-1522. 
Instrument:  Noble  Gas  Mass 
Spectrometer,  Model  MAP  215-50. 
Manufacturer:  Mass  Analyzer  Products, 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  to  measure 
noble  gas  concentrations  and  isotopic 
compositions  within  mantle  derived 
rocks  and  minerals  to  help  to 
luiderstand  the  history  eind  structure  of 
the  earth's  interior,  and  formation  of  the 
earth's  atmosphere  by  outgassing.  It  will 
also  be  used  to  measure  the 
concentrations  of  cosmic  ray  produced 
nuclides  in  siuficial  rocks  and  minerals. 
One  of  the  main  goals  of  this  research 
is  to  determine  ages  for  Antarctic  glacial 
moraines,  and  thereby  to  reconstruct  the 
history  of  the  Antarctic  ice  sheets. 
Application  Accepted  by  Commissioner 
of  Customs:  ]\ily  5, 1995. 

Frank  W.  Creel 

Director,  Statutory  Import  Programs  Staff 
[FR  Doc.  95-19159  Filed  8-2-95;  8:45  am] 
BtLUNQ  CODE  3510-0&-f 


Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review,  Application 
No.  95-00001. 

summary:  The  Department  of  Commerce 
has  issued  an  Export  Trade  Certificate  of 
Review  to  VINEX  Lntemational,  Inc. 
This  notice  summarizes  the  conduct  for 
which  certification  has  been  granted. 
FOR  FURTHER  INFORMATION  CONTACT:W. 
Dawn  Busby,  Director,  Office  of  Export 


Trading  Company  Affairs,  International 
Trade  Administration.  202-482-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Title  III  are 
found  at  15  CFR  part  325  (1993). 

The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(b), 
which  requires  the  Department  of 
Commerce  to  publish  a  summary  of  a 
Certificate  in  the  Federal  Register. 
Under  Section  305  (a)  of  the  Act  and  15 
CFR  325.11(a),  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  groimd 
that  the  determination  is  erroneous. 

Description  of  Certified  Conduct 

Export  Trade 

1.  Products 
All  products. 

2.  Services 
All  services. 

3.  Technology  Rights 

Technology  rights,  including,  but  not 
limited  to,  patents,  trademarks, 
copyrights  and  trade  secrets  that  relate 
to  Products  and  Services. 

4.  Export  Trade  Facilitation  Services  (as 
they  relate  to  the  Export  of  Products, 
Services  and  Technology  Rights) 

Export  Trade  Facilitation  Services 
include  professional  services  in  the 
areas  of  government  relations  and 
assistance  with  state  and  federal 
programs;  foreign  trade  and  business 
protocol;  consulting:  market  research 
and  analysis;  collection  of  information 
on  trade  opportimities,  .marketing: 
negotiations;  joint  ventures;  shipping: 
export  management;  export  Ucensing; 
advertising;  dociunentation  and  services 
related  to  compUance  with  customs 
requirements;  insurance  and  financing; 
trade  show  exhibitions;  organizational 
development;  management  and  labor 
strategies;  transfer  of  technology; 
transportation;  and  facilitating  the 
formation  of  shippers  associations. 

Export  Markets 

The  export  markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 


JMI 
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the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands.) 

Export  Trade  Activities  and  Methods  of 
Operation 

To  engage  in  Export  Trade  in  the 
Export  Markets  as  an  Export 
Intermediary,  VINEX  International,  Inc. 
may: 

1.  Provide  and/or  arrange  for  the 
provision  of  Export  Trade  FaciUtation 
Services; 

2.  Engage  in  promotional  and 
marketing  activities  and  collect 
information  on  trade  opportimities  in 
the  Export  Markets  and  distribute  such 
information  to  clients; 

3.  Enter  into  exclusive  and/or  non- 
exclusive hcensing  and/or  sales 
agreements  with  Suppliers  for  the 
export  of  Products,  Services,  and/or 
Technology  Rights  in  Export  Markets; 

4.  Enter  into  exclusive  and/ or  non- 
exclusive agreements  with  distributors 
and/or  sales  representatives  in  Export 
Markets; 

5.  Allocate  export  sales  or  divide 
Export  Markets  among  suppUers  for  the 
sale  or  divide  Export  Markets  among 
suppliers  for  the  sale  and/or  licensing  of 
products,  services,  and/or  Technology 
Rights; 

6.  Allocate  export  orders  among 
suppliers; 

7.  Establish  the  price  of  Products, 
Services,  and/or  Technology  Rights  for 
sale  and/or  Ucensing  in  Export  Markets; 

8.  Negotiate,  enter  into,  and/or 
manage  licensing  agreements  for  the 
export  of  Technology  Rights; 

9.  Enter  into  contracts  for  shipping; 
and 

10.  Exchange  information  on  a  one- 
on-one  basis  with  individual  suppliers 
regarding  inventories  and  near-term 
production  schedules  for  the  purpose  of 
determining  the  availabiUty  of  Products 
for  export  and  cocwdlnating  exports  with 
distributors. 

Terms  and  Coifditions  of  Certificate 

1.  In  engaging  in  the  above  Export 
Trade  Activities  and  Methods  of 
Operation,  VINEX  International,  Inc. 
will  not  intentionally  disclose  directly 
or  indirectly,  to  any  Suppher  any 
information  about  any  other  SuppUer's 
costs,  production,  capacity,  inventories, 
domestic  prices,  domestic  sales,  or  U.S. 
business  plans,  strategies,  or  methods 
that  is  not  already  generally  available  to 
the  trade  or  pubUc. 

2.  VINEX  International,  Inc.  will 
comply  with  requests  made  by  the 
Secretary  of  Commerce  on  behalf  of  the 
Secretary  of  Commerce  or  the  Attorney 
General  for  information  or  dociunents 
relevant  to  conduct  imder  the 


Certificate.  The  Secretary  of  Commerce 
will  request  such  information  or 
documents  when  either  the  Attorney 
General  or  the  Secretary  of  Commerce 
believes  that  the  information  or 
docimients  are  required  to  determine 
that  the  Export  Trade,  Export  Trade 
Activities  and  Methods  of  Operation  of 
a  person  protected  by  this  Certificate  of 
Review  continue  to  comply  with  the 
standards  of  Section  303(a)  of  the  Act. 

Definitions 

1.  "Export  Intermediary"  means  a 
person  who  acts  as  a  distributor,  sales 
representative,  sales  or  marketing  agent, 
or  broker,  or  who  performs  similar 
functions,  including  providing  or 
arranging  for  the  provision  of  Export 
Trade  FaciUtation  Services. 

2.  "Supplier"  means  a  person  who 
produces,  provides,  or  sells  a  Product 
and/or  Service. 

3.  "Technology  Rights:  means  such 
things  as,  but  not  limited  to,  patents, 
trademarks,  copyrights  and  trade  secrets 
that  relate  to  Products  and  Services. 

Protection  Provided  by  the  Certificate 

This  Certificate  protects  VINEX 
International,  Inc.  and  his  employees 
acting  on  its  behalf  from  private  treble 
damage  actions  and  government 
criminal  and  civil  suits  under  U.S. 
federal  and  state  antitrust  laws  for  the 
export  conduct  specified  in  the 
Certificate  and  carried  out  during  its 
effective  period  in  compUance  with  its 
terms  and  conditions. 

Effective  Period  of  Certificate 

This  Certificate  continues  in  effect 
from  the  effective  date  indicated  below 
imtil  it  is  relinquished,  modified,  or 
revoked  as  provided  in  the  Act  and  the 
Regulations. 

Other  Conduct 

Nothing  in  this  Certificate  prohibits 
VINEX  International,  Inc.  fit>m  engaging 
in  conduct  not  specified  in  this 
Certificate,  but  such  conduct  is  subject 
to  the  normal  application  of  the 
antitrust  laws. 

Disclaimer 

The  issuance  of  this  Certificate  of 
Review  to  VINEX  International,  Inc.  by 
the  Secretary  of  Commerce  with  the 
concxurence  of  the  Attorney  General 
under  the  provisions  of  the  Act  does  not 
constitute,  exphcitly  or  impUcitly,  an 
endorsement  or  opinion  by  the 
Secretary  or  by  the  Attorney  General 
concerning  either  (a)  the  viability  or 
quality  of  the  business  plans  of  VINEX 
International,  Inc.  (b)  the  legaUty  of 
such  business  plans  of  VINEX 
International,  Inc.  (other  than  provided 


by  the  Act)  or  under  the  laws  of  any 
foreign  country.  The  appUcation  of  this 
Certificate  to  conduct  in  export  trade 
where  the  United  States  Government  is 
the  buyer  or  where  the  United  States 
Government  bears  more  than  half  the 
cost  of  the  transaction  is  subject  to  the 
limitations  set  forth  in  Section  V.  (D.)  of 
the  "Guidelines  for  the  Issuance  of 
Export  Trade  Certificates  of  Review 
(Second  Edition)",  50  FR  1786  (January 
11, 1985). 

A  copy  of  this  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  FadUty 
Room  4102,  U.S.  Department  of 
Conunerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington.  D.C.  20230. 

Effective  Date:  July  25, 1995. 

Dated:  July  28, 1995. 
W.  Dawn  Busby, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

(FR  Doc.  95-19080  Filed  8-2-95;  8:45  am] 
BILUNQ  COOE  3510-OR-P 


Perfonnnance  Review  Board 
Membership 

This  notice  announces  the 
appointment  by  the  Department  of 
ODmmerce  Deputy  Under  Secretary  for 
International  Trade,  Timothy  J.  Hauser, 
of  the  Performance  Review  Board  (PRB). 
This  is  a  revised  list  of  membership 
which  includes  previous  members  as 
Usted  in  the  August  26, 1994,  Federal 
Register  Annoimcement  58  FR  44130 
with  additional  members  added  for  a 
two  year  term.  The  purpose  of  the 
International  Trade  Administration's 
PRB  is  to  review  and  make 
recommendations  to  the  appointing 
authority  on  performance  and  other 
issues  concerning  members  of  the 
Senior  Executive  Service  (SES).  The 
members  are: 
Anne  L.  Alonzo,  Deputy  Assistant 

Secretary  for  Environmental 

Technologies  Exports  Trade 

Development 
Mary  Fran  Kirchner,  Deputy  Assistant 

Secretary  for  Export  I'romotion 

Services  U.S.  and  Foreign  Commercial 

Service 
Susan  Kuhbach,  Director,  Office  of 

Coimtervailing  Investigations  Import 

Administration 
Eleanor  Roberts  Lewis,  Chief  Counsel 

for  International  Trade 

Administration  (non-ITA  member) 
Charles  Ludolph,  Director,  Office  of 

European  Union  and  Regional  Afiiairs 

International  Economic  PoUcy 
Jon  C.  Menes,  Director,  Office  of  Trade 

and  Economic  Analysis  Trade 

Development 
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John  L.  Walker.  Deputy  Assistant 
Secretary  for  Africa  and  the  Near  East 
International  Economic  Policy 

Dated:  July  28, 1995. 
James  T.  King.  Jr.. 

Human  Resources  Manager,  International 
Trade  Administration. 
[FR  Doc.  95-19163  Filed  8-2-95;  8:45  am) 
BILUNQ  CODE  3S10-2S-P 


COMMIODITY  FUTURES  TRADING 
COMMiSSION 

Pubiic  information  Coiiection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

AGENCY:  Commodity  Futures  Trading 
Commission. 


ACTION:  Notice  of  information  collection. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  has  submitted 
information  collection  3038-0026,  Gross 
Mfirgining  of  Omnibus  Accounts,  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L.  96-511.  A  carrying  futiu^s 
commission  merchant  ("FCM")  is 
required  to  maintain  a  written 
representation  from  the  originating  FCM 
if  it  allows  a  person  trading  throu^  an 
omnibus  accoimt  to  margin  positions  in 
the  account  at  a  lower  than  normal  level 
because  a  spread  or  hedge  position  is 
involved. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  Jeff  Hill,  Office  of 


Management  and  Budget,  Room  3228, 
NEOB,  Washington,  DC  20502,  (202) 
395-7340.  Copies  of  the  submission  ^re 
available  from  Joe  F.  Mink,  Agency 
Clearance  Officer,  (202)  254-9735. 

Title:  Gross  Margining  of  Omnibus 
Accoimts 

Control  Number:  3038-0026 

Action:  Extension 

Respondents:  Businesses  (excluding 
small  businesses) 

Estimated  Annual  Burden:  500  total 
hours 


Respondents 


Regutation 
(17CFR) 


Estimated 

number  of 
respondents 


Annual  re- 
sponses 


Estimated 
average 
hours  per  re- 
sponse 


Reporting: 

Businesses 
Recordkeeping: 

BusJrwsses  . 


1.58(b) 
1.58(b) 


100 
300 


5.000 
300 


.04 


Issued  in  Washington,  DC  on  July  28, 1995. 
lean  A.  YItkb, 

Secretary  to  the  Commission. 
(FR  Doc.  95-19100  Filed  8-2-95;  8:45  am] 
BiuJNQ  CODE  aasi-oi-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Availabiiity  of  invention  for  Ucensing 

The  invention  Patent  AppUcation 
Serial  No.  08/321,066: 
BIOLUMINESCENT  BIOASSAY 
SYSTEM,  filed  October  11,  1994,  is 
assigned  to  the  United  States  by  the 
Secretary  of  the  Navy  and  is  available 
for  licensing  by  the  Department  of  the 
Navy. 

Request  for  copies  of  the  patent 
application  cited  should  be  directed  to 
the  Office  of  Naval  Research,  ONR 
OOCC,  Ballston  Tower  One.  800  North 
Quincy  Street,  Arlington,  Virginia 
22217-5660  and  must  .include  the 
application  serial  niunber. 

For  further  information  contact:  Mr. 
R.  J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research,  ONR  OOCC, 
800  North  Quincy  Street,  Arlington, 
Viiginia  22217-5660,  telephone  (703) 
696-4001. 


Dated:  July  21, 1995. 
L.R.  McNees, 

LCDR.  JAGC,  USN,  Federal  Register  Liaison 
Officer. 

[FR  Doc.  95-19114  Filed  8-2-95;  8:45  am) 
BILLING  CODE  3»10-PF-M 


DEPARTMENT  OF  ENERGY 

Federai  Energy  Regulatory 
Commission 

[DockM  No.  RP95-39S-000] 

Williams  Natural  Gas  Company  v. 
Kansas  Natural  Partnership,  et  ai.; 
Notice  of  Complaint 

July  28, 1995. 

Take  notice  that  on  July  21, 1995, 
WilUams  Natural  Gas  Company 
(Williams)  filed  with  the  Commission  a 
complaint  pursuant  to  Rule  206(a)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  against  the  above-captioned 
natural  gas  pipeline  entities,  that  are 
owned  by  the  Bishop  Group. ^  Williams 
is  an  interstate  natural  gas  company  that 
competes  with  the  Bishop  Group 
companies.  KansOK  Partnership  is 
regulated  as  an  intrastate  pipeline  in 
Oklahoma;  Kansas  Pipeline  Partnership 
and  Kansas  Natiu-al  Partnership  are 
regulated  as  intrastate  pipelines  in 
Kansas;  and  Riverside  Pipeline 


1 19  CFR  38S.206(a). 


Company,  L.P.  is  regulated  as  an 
interstate  pipeline.  Kansas  Pipeline 
Operating  Company  operates  these  four 
pipelines. 

Williams  alleges  that  the  fouj 
pipelines  owned  by  the  Bishop  Group 
collectively  constitute  an  interstate 
pipeline  system,  and  should  be  subject 
to  the  Conunission's  jiuisdiction  under 
the  Natiual  Gas  Act.  Williams  requests 
that  the  Commission  issue  an  order:  (1) 
Declaring  that  the  Bishop  Group 
constitutes  a  single  interstate  pip>eline 
system;  (2)  requiring  respondents  to 
promptly  obtain  all  required 
Commission  certificates  and  tariff 
approvals;  (3)  withdrawing  any 
certificates  that  were  issued  to  the 
Bishop  Group  on  the  assumption  that  its 
pipelines  would  continue  to  operate  as 
bona  fide  intrastate  systems;  (4) 
requiring  respondents  to  comply  with 
all  Conunission  regulations,  including 
Order  No.  636;  (5)  requiring  the 
respondents  to  refrain  from  constructing 
new  interstate  facifities  without 
Commission  approval;  (6)  requiring 
respondents  to  refrain  from  imposing 
any  direct  bills  or  rate  increases  without 
Commission  approval;  and  (7)  taking 
such  other  action  as  the  Commission 
deems  appropriate. 

Williams  alleges  that  the  Bishop 
Group  plans  to  construct  a  pipeline,  to 
be  known  as  "Linchpin  2",  which 
would  connect  its  existing  faciUties 
with  Panhandle  Eastern  Pipeline 
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Company  at  a  point  south  of  Kansas 
City,  Kansas.  Wilhams  requests  that  the 
Commission  determine  that  such 
construction  would  be  subject  to  the 
Commission's  jurisdiction,  and  would 
thus  require  Commission  approval  as  a 
prerequisite. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Conunission's  Rules  of  Practice  and 
Procedure.^  All  such  motions  or  protests 
should  be  filed  on  or  before  August  21, 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  writh  the  Commission  and  are 
available  for  public  inspection.  Answers 
to  this  complaint  shall  be  due  on  or 
before  August  21  1995. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  95-18127  Filed  &-2-95;  8:45  am] 
BILUNO  CODE  SriT-OI-M 


[Project  No.  11374-001,  lA] 

Butter  County  Conservation  Board; 
Notice  of  Scoping  Pursuant  to  the 
National  Environmental  Policy  Act  of 
1969,  Notice  Requesting  interventions 
and  Protests,  and  Notice  Not  Ready  for 
Environmental  Analysis 

]uly  28. 1995 

On  July  24, 1995,  the  Federal  Energy 
Regulatory  Commission  (Commission) 
issued  a  letter  accepting  the  Butler 
Coimty  Conservation  Board's 
application  for  the  Greene  Milldam 
Project,  located  on  the  Shell  Rock  River 
in  the  Town  of  Greene,  Butler  Coimty, 
Iowa.  The  appUcation  is  not  ready  for 
environmental  analysis  at  this  time.  A 
public  notice  will  be  issued  in  the 
future  indicating  its  readiness  for 
environmental  analysis  and  soliciting 
comments,  recommendations,  terms  and 
conditions,  or  prescriptions  on  the 
application  and  the  applicant's  reply 
comments. 

The  purpose  of  this  notice  is  to  (1) 
invite  interventions  and  protests;  (2) 
advise  all  parties  as  to  the  proposed 
scope  of  the  staffs  environmental 
analysis,  including  cumulative  effects, 
and  to  seek  additional  information 
pertinent  to  this  analysis;  and  (3)  advise 


» 18  CFR  385.214  and  385.211. 


all  parties  of  their  opportunity  for 
comment. 

Interventions  and  Protests 

All  filings  must:  (1)  bear  in  all  capital 
letters  the  title  "PROTEST,"  "MOTION 
TO  INTERVENE."  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPLICATION,  "  OR  "COMPETING 
APPLICA-nON;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  Agencies 
may  obtain  copies  of  the  application 
directly  from  the  applicant.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington.  D.C. 
20426. 

An  additional  copy  must  be  sent  to: 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  above  address.  A 
copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

All  filings  must  oe  received  60  days 
bom  this  issuance  date  of  this  notice. 

Scoping  Process 

The  Commission's  scoping  objectives 
are  to: 

•  Identify  significant  environmental 
issues; 

•  Determine  the  depth  of  analysis 
appropriate  to  each  issue; 

•  identify  the  resource  issues  not 
requiring  detailed  analysis;  and 

•  Identify  reasonable  project 
alternatives. 

The  purpose  of  the  scoping  process  is 
to  identify  significant  issues  related  to 
the  proposed  actions  and  the  continued 
operaticMi  of  the  hydropower  projects  in 
the  basin  and  to  determine  what  issues 
should  be  covered  in  the  environmental 
document  pursuant  to  the  National 
Environmental  Pohcy  Act  of  1969 
(NEPA).  The  document  entitled 
"Scoping  Document  I"  (SDI)  will  be 
circulated  shortly  to  enable  appropriate 
federal,  state,  and  local  resource 
agencies,  developers,  Indian  tribes,  non- 
governmental organizations,  and  other 
interested  parties  to  effectively 
participate  in  and  contribute  to  the 
scoping  process.  SDI  provides  a  brief 
description  of  the  proposed  action, 
project  alternatives,  the  geographic  and 


temporal  scope  of  a  cumulative  effects 
analysis,  and  a  list  of  preliminary  issues 
identified  by  staff. 

All  filings  should  contain  an  original 
and  8  copies.  Failure  to  file  an  original 
and  8  copies  may  result  in  appropriate 
staff  not  receiving  the  benefit  of  your 
comments  in  a  timely  manner.  See  18 
CFR  4.34(h).  In  addition,  commenters 
may  submit  a  copy  of  their  comments 
on  a  3V2-inch  diskette  formatted  for 
MS-DOS  based  computers.  In  light  of 
our  ability  to  translate  MS-DOS  based 
materials,  the  test  need  only  be 
submitted  in  the  format  and  version  that 
it  was  generated  (i.e.,  MS  Word. 
WordPerfect  5.V5.2.  ASCII,  etc).  It  is  not 
necessary  to  reformat  word  processor 
generated  text  to  ASCII.  For  Macintosh 
users,  it  would  be  helpful  to  save  the 
documents  in  Macintosh  word 
processor  format  and  then  write  them  to 
files  on  a  diskette  formatted  for  MS- 
DOS  machines.  All  comments  should  be 
submitted  to  the  Office  of  the  Secretary. 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington.  D.C.  20426,  and  should 
clearly  show  the  following  captions  on 
the  first  page:  Greene  Milldam  Project, 
FERCNo.  11374. 

Further,  interested  persons  are 
reminded  of  the  Commission's  Rules  of 
Practice  and  Procedures,  requiring 
parties  or  interceders  (as  defined  in  18 
CFR  385.2010)  to  file  documents  on 
each  person  whose  name  is  on  the 
official  service  list  for  this  proceeding. 
See  18  CFR  4.34(b). 

The  Commission  staff  will  consider 
all  written  comments  and  may  issue  a 
Scoping  Document  II  (SDII).  SDII  will 
include  a  revised  list  of  issues,  based  on 
the  scoping  sessions. 

For  further  information  regarding  the 
scoping  process,  please  contact  Mary 
Golato,  Federal  Energy  Regulatory 
Commission,  Office  of  Hydropower 
Licensing,  825  North  Capitol  Street  NE., 
Washington,  D.C.  20426  at  (202)  219- 
2804. 

Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  95-19071  Filed  8-2-95;  8:45  am) 

BILUNG  CODE  6717-01-M 

[Docket  No.  RP95-349-000] 

The  Brooldyn  Union  Gas  Company  v. 
CNG  Transmission  Corporation;  Notice 
of  Technical  Conference 

July  28, 1995. 

Take  notice  that  a  technical 
conference  will  be  convened  to  discuss 
issues  concerning  Brooklyn  Union  Gas 
Company's  complaint  requesting  the 
Commission  to  direct  CNG 
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Transmission  Corporation  to  refrain 
from  requiring  Brooklyn  Union  to 
comply  with  an  operational  flow  order 
at  Leidy,  Pennsylvania.  The  conference 
will  be  held  on  Tuesday,  August  15. 
1995.  at  10:00  a.m.  in  a  room  to  he 
designated  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street  NE.,  Washington,  D.C. 
20426. 

All  interested  persons  and  staff  are 
permitted  to  attend. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  95-19073  Filed  8-2-95;  8:45  am] 
BILUNO  CODE  SriT-OI-M 


[Docket  No.  RP95-397-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

July  28, 1995. 

"Take  notice  that  on  July  25, 1995, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  on  Appendix  A  to  the  filing.  The 
proposed  effective  date  of  these  tariff 
sheets  is  August  24, 1995. 

Panhandle  states  that  the  tariff  sheets 
hsted  on  Appendix  A  to  the  filing  are 
being  filed  to  implement  Rate  Schedule 
LFT  for  Limited  Firm  Transportation 
Service  on  Panhandle's  system. 
Panhandle  is  proposing  to  make  this 
service  available  to  satisfy  the  needs  of 
shippers  who  generally  require  firm 
transportation  but  are  able  to 
accommodate  periodic  service 
interruptions.  Panhandle  has  gained 
valuable  experience  operating  its  system 
under  Order  No.  636  and  beUeves  there 
is  a  need  in  the  marketplace  for  this 
type  of  service. 

Panhandle  states  that  the 
characteristics  of  Rate  Schedule  LFT  are 
substantially  similar  to  those  of  Rate 
Schedule  EFT  with  the  followring 
exceptions:  (1)  Under  proposed  Rate 
Schedule  LFT,  transportation  service 
will  be  available  on  a  firm  basis  subject 
to  Panhandle's  right  to  interrupt  service 
in  whole  or  in  part  on  any  day,  but  not 
more  than  ten  (10)  days,  in  each  month; 
i2)  a  provision  has  been  added 
concerning  the  overrun  charge  for  takes 
during  a  period  when  service  has  been 
interrupted  pursuant  to  the  interruption 
provisions  of  Rate  Schedule  LFT;  and 
(3)  if  Panhandle  receives  a  request  for 
service  under  Rate  Schedules  FT  or  EFT 
which  can  only  be  provided  by  reducing 
the  Maximum  Daily  Contract  Quantity 
under  Rate  Schedule  LFT,  Shippers 
under  Rate  Schedule  LFT  may  be 


required  to  convert  part  or  all  of  their 
service  to  Rate  Schedules  FT,  EFT,  IT. 
EIT  or  terminate  their  service. 

Panhandle  states  that  copies  of  this 
filing  have  been  served  on  all  current 
shippers  and  applicable  State  regulatory 
agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fifing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
August  4, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  Pubfic  Reference 
Room. 

Lois  D.  Cashell, 
Secetary. 

[FR  Doc.  95-19074  Filed  8-2-95;  8:45  am] 
BILUNO  CODE  S717-01-M 


pocket  Nos.  RP95-88-002  and  RP95-112- 
009] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Motion  To  Place  Tariff  Sheets 
Into  Effect 

July  28,  1995. 

Take  notice  that  on  July  24,  1995, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  a  motion 
to  move  into  effect  the  tariff  sheets 
hsted  in  Appendix  A  to  the  filing, 
effective  August  1, 1995,  in  accord  with 
Ordering  Par^aph  (c)  of  the 
Commission's  June  28, 1995  Order  on 
Rehearing  and  Following  Technical 
Conference  in  the  above-referenced 
dockets.  Tennessee  Gas  Pipeline 
Company.  71  FERC  161,399  (1995). 

Any  person  desiring  to  protest  with 
reference  to  said  filing  should  file  a 
protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  D.C. 
20426,  in  accordance  with  Section  211 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  18  CFR  385.211.  All 
such  protests  should  be  filed  on  or 
before  August  4, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 


Copies  of  this  filing  are  on  file  and 

available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-19075  Filed  8-2-9S;  8:45  am] 

BILUNO  COOE  6717-01-M 

[Docket  No.  ER89-672-009,  et  al.] 

PSi  Energy.  Inc.,  et  al.;  Electric  Rate 
and  Corporate  Regulation  Filings 

July  26,  1995. 

"Take  notice  that  the  follovdng  filings 
have  been  made  with  theMk)mmission: 

1.  PSI  Energy,  Inc. 

[Docket  No.  ER89-67  2-009] 

Take  notice  that  on  July  10, 1995,  PSI 
Energy,  Inc.  (PSI)  filed  certain 
information  as  required  by  the 
Commission's  order  issued  on  June  28, 
1990  (51  FERC  61,367  (1990)1,  and 
pursuant  to  Section  T  of  their 
Transmission  Service  Tariff.  Copies  of 
PSI's  informational  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

2.  PECO  Energy  Company 

[Docket  No.  ER95-207-000] 

Take  notice  that  on  July  14, 1995, 
PECO  Energy  Company  (PECO) 
withdrew  its  request  for  confidential 
treatment  regarding  its  November  17, 
1994  filing  in  this  proceeding,  and 
submitted  copies  of  an  unredacted 
version  of  that  filing,  PECO  also 
renewed  its  request  for  expedited 
treatment  and  for  Commission 
acceptance  of  the  Agreement  for  filing  at 
the  earhest  possible  date.  In  addition,  by 
letter  dated  December  23,  1994,  PECO 
filed  supplemental  information  (vdthout 
request  for  confidential  treatment) 
concerning  its  November  17. 1994  filing. 

Copies  of  the  unredacted  version  of 
the  November  17. 1994  fifing  as  well  as 
the  December  23, 1994  document  have 
been  sent  to  all  parties  to  this 
proceeding,  the  Pennsylvania  PubUc 
Utihty  Commission  and  the  Maryland 
Pubhc  Service  Commission. 

Comment  date:  August  9.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Green  Mountain  Power  Corporation 

[Docket  No.  ER95-1 320-000] 

Take  notice  that  on  June  30. 1995. 
Green  Mountain  Power  Corporation 
(GMP)  tendered  for  fifing  an  Electric 
Service  Agreement  for  sale  of  power  to 
the  Northfield  (Vt.)  Electric  Department 
under  its  Power  Rate  W  in  GMP's  FERC 
Electric  Tariff  No.  1  beginning 
September  1. 1995.  GMP  also  submitted 
a  proposed  Power  Sales  Agreement 
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pursuant  to  which  it  will  purchase 
power  and  energy  available  from 
Northfield's  generation  resources.  GMP 
has  asked  that  the  Electric  Service 
Agreement  and.  to  the  extent  necessary, 
the  Power  Sales  Agreement  be  accepted 
for  filing  and  made  effective  as  of 
September  1, 1995. 

Comment  date:  August  9,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Portland  General  Electric  Company 

(Docket  No.  ER95-133&-000] 

Take  notice  that  on  July  3. 1995. 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  under  FERC 
Electric  Tariff,  Original  Volume  No.  2 
(PGE-2)  signed  Service  Agreements 
between  PGE  and  the  City  of  Anaheim 
PubUc  Utihties  Department.  Qty  of 
Glendale  PubUc  Service  Department  and 
Pubhc  Utihty  District  No.  2  of  Grant 
County. 

PGE  requests  that  the  Commission 
grant  waiver  of  the  notice  requirements 
to  allow  the  signed  Service  Agreements 
to  become  effective  October  9,  1994. 
sixty  (60)  days  after  PGE's  original  fihng 
(Docket  No.  ER94-1 543-000). 

Copies  of  the  filing  were  served  upon 
the  list  of  entities  appearing  on  the 
Certificate  of  Service  attached  to  the 
filing  letter. 

Comment  date:  August  9. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Northern  States  Power  Company 
(Minnesota),  Northern  States  Power 
Company  (Wisconsin) 

(Docket  No.  ER95-1372-0001 

Take  notice  that  on  July  13,  1995, 
Northern  States  Power  Company- 
Minnesota  (NSP-M)  and  Northern  States 
Power  Company- Wisconsin  (NSP-W) 
jointly  tendered  and  requested  the 
Commission  to  accept  two  Transmission 
Service  Agreements  which  provide  for 
Limited  and  Interruptible  Transmission 
Service  to  Heartland  Energy  Services, 
Inc. 

NSP  requests  that  the  Commission 
accept  for  fiUng  the  Transmission 
Service  Agreements  effective  as  of 
August  14,  1995.  NSP  requests  a  waiver 
of  the  Commission's  notice 
requirements  pursuant  to  Part  35  so  the 
Agreements  may  be  accepted  for  filing 
effective  on  the  date  requested. 

Comment  date:  August  9, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER9&-1222-0001 

Take  notice  that  on  July  11, 1995, 
Northern  Indiana  Public  Service 


Company  tendered  for  filing  a  letter  to 
clarify  provisions  of  its  power  sales 
tariff  filed  in  the  above-referenced 
docket. 

Comment  date:  August  9, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Delmarva  Power  &  Light  Company 

[Docket  No.  ER95-1362-0001 

Take  notice  that  on  July  10, 1995, 
Delmarva  Power  &  Light  Company 
tendered  for  filing  a  Notice  of 
Succession  regarding  contracts,  rate 
schedules  and  supplements  among 
Conowingo  Power  Company  and  its 
former  parent  PECO  Energy  Company 
and  affiliate,  Susquehanna  Electric 
Company. 

Comment  date:  August  9,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Service  Agreement  (Agreement)  with 
Coastal  Electric  Services  Company 
(Coastal)  as  an  initial  rate  schedule. 
Edison-Coastal  Interruptible 

Transmission  Service  Agreement 

(Matrix)  Between  Southern  California 

Edison  Company  and  Coastal  Electric 

Services  Company 

This  Agreement  sets  forth  the  terms 
and  conditions  under  which  Edison 
shall  provide  Coastal  with  interruptible 
transmission  service  between  various 
points  of  delivery  and  receipt  for  the 
deUvery  of  power  to  various  customers 
of  Coastal. 

Copies  of  this  filing  were  served  upon 
the  PtibUc  UtiUties  Commission  of  the 
State  of  CaUfomia  and  all  interested 
parties. 

Comment  date:  August  9, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


8.  Wisconsin  Electric  Power  Company        n.  National  Fuel  Resources,  Inc. 


[Docket  No.  ER95-1370-000[ 

Take  notice  that  on  July  13, 1995,    , 
Wiscgnsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  Electric  Service  Agreement  and  a 
Transmission  Service  Agreement 
between  itself  and  CENERGY.  The 
Electric  Service  Agreement  provides  for 
service  under  Wisconsin  Electric's 
Coordination  Sales  Tariff.  The 
Transmission  Service  Agreement  allows 
CENERGY  to  receive  transmission 
service  imder  Wisconsin  Electric's  FERC 
Electric  Tariff,  Original  Volume  1,  Rate 
Schedule  T-1. 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  from  date  of 
filing.  Copies  of  the  filing  have  been 
served  on  CENERGY,  the  PubUc  Service 
Commission  of  Wisconsin  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  August  9, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  New  England  Power  Company 

(Docket  No.  ER95-1371-O00J 

Take  notice  that  on  July  13, 1995, 
New  England  Power  Company  tendered 
for  fiUng  a  contract  with  the  Green 
Mountain  Power  Corporation  for 
construction  of  facilities  in  Vernon, 
Vermont. 

Comment  date:  August  9, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Southern  California  Edison 
Company 

(Docket  No.  ER95-1373-O00J 

Take  notice  that  on  July  14, 1995, 
Southern  CaUfomia  Edison  Company 
(Edison),  tendered  for  filing  the 
following  Interruptible  Transmission 


(Docket  No.  ER95-1 3  74-000] 

Take  notice  that  on  July  14, 1995, 
National  Fuel  Resources,  Inc.  (NFR) 
petitioned  the  Commission  for 
acceptance  of  NFR  Rate  Schedule  FERC 
No.  1;  the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates; 
and  the  waiver  of  certain  Commission 
Regulations.  NFR  is  a  subsidiary  of 
National  Fuel  Gas  Company,  an 
integrated  natural  gas  company. 

Comment  date:  August  9, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Entergy  Power,  Inc. 

(Docket  No.  ER95-1375-000] 

Take  notice  that  on  July  14,  1995, 
Entergy  Power,  Inc.  (EPI),  tendered  for 
filing  an  Interchange  Agreement  with 
Louisiana  Energy  &  Power  Authority. 

EPI  requests  an  effective  date  for  the 
Interchtoge  Agreement  that  is  one  (1) 
day  after  the  date  of  filing,  and 
respectfully  requests  waiver  of  the 
notice  requirements  specified  in  §  35.11 
of  the  Commission's  Regulations. 

Comment  date:  August  9, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (the  APS  Companies) 

(Docket  No.  ER95-1376-0001 

Take  notice  that  on  July  14. 1995. 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company.  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (the  APS  Companies)  filed  a 


Supplement  No.  3  to  add  five  (5) 
Customers  to  the  Standard  Generation 
Service  Rate  Schedule  under  which  the 
APS  Companies  offer  standard 
generation  and  emergency  service  to 
these  Customers  on  an  hourly,  daily, 
weekly,  monthly  or  yearly  basis.  The 
following  new  Customers  are  added  by 
this  filing:  Engelhard  Power  Marketing,  1 
Inc.,  Louis  Ehreyfus  Electric  Power  Inc., 
Old  Dominion  Electric  Cooperative, 
Stand  Energy  Corporation,  and  Utility- 
2000  Energy  Corporation.  The  APS 
Companies  request  a  waiver  of  notice 
requirements  to  make  service  available 
asof  July  12, 1995. 

Copies  of  the  fiUng  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
PubUc  UtiUty  Commission,  the 
Maryland  PubUc  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  PubUc 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  August  9, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ER95-1386-000] 

Take  notice  that  on  July  18, 1995, 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  fiUng  an 
amendment  to  an  existing  agreement 
vtrith  Wisconsin  Power  and  Light 
Company  relating  to  the  construction  of 
transmission  facilities  at  WPSC's  Aurora 
Street  Substation. 

Comment  date:  August  9, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  CINergy  Services,  Inc. 

(Docket  No.  ER95-1 387-000] 

Take  notice  that  on  July  18, 1995, 
CINergy  Services,  Inc.  (CIN),  tender^ 
for  filing  on  behalf  of  its  operating 
companies.  The  Cincinnati  Gas  & 
Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  an  Interciiange 
Agreement,  dated  July  1, 1995,  between 
CDM,  CG&E,  PSI  and  Catex  Vitol  Electric 
LLC  (CVE). 

The  Interchange  Agreement  provides 
for  the  following  service  between  CIN 
and  CVE. 

1.  Exhibit  A— Power  Sales  by  CVE 

2.  Exhibit  B— Power  Sales  by  CIN 
CIN  and  CVE  have  requested  an 

effective  date  of  August  1,  1995. 

Copies  of  the  filing  were  served  on 
Catex  Vitol  Electric  LLC,  the 
Massachusetts  Department  of  PubUc 
UtiUties,  the  Kentucky  PubUc  Service 
Commission,  the  Public  UtiUties 
Commission  of  Ohio  and  the  Indiana 
UtiUty  Regulatory  Commission. 


Comment  date:  August  9, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(PR  Doc.  9S-19123  Filed  8-2-95;  8:45  am] 

BILUNO  CODE  6717-01-P 


[Docket  No.  ER92-617-006,  et  al.] 

Southern  Company  Services,  inc.,  et 
al.  Electric  Rate  and  Corporate 
Regulation  Filings 

July  27. 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southern  Company  Services,  Inc. 

(Docket  No.  ER92-5 17-006] 

Take  notice  that  on  Jime  30, 1995, 
Southern  Company  Services,  Inc. 
tendered  for  fiUng  a  refund  report  in  the 
above-referenced  docket. 

Comment  date:  August  10,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Catex  Vitol  Electric,  L.L.C. 

(Docket  No.  ER94-155-007] 

Take  notice  that  on  June  26, 1995, 
Catex  Vitol  Electric,  L.L.C.  filed  certain 
information  as  required  by  the 
Commission's  order  issued  on  January 
14, 1994.  Copies  of  Catex's 
informational  fiUng  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 

3.  NORAM  Energy  Services,  Inc. 

[Docket  No.  ER94-1247-O05] 

Take  notice  that  on  Jime  17, 1995, 
NORAM  Energy  Services.  Lie.  (NORAM) 
filed  certain  information  as  required  by 
the  Commission's  order  issued  on  July 


25, 1994.  Copies  of  NORAM's 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

4. ).  Aron  &  Company 

(Docket  No.  ER95-34-O04] 

Take  notice  that  on  June  11, 1995,  J. 
Aron  &  Company  filed  certain 
information  as  required  by  the 
Commission's  order  issued  on  March  1, 
1995.  Copies  of  J.  Aron's  informational 
filing  are  on  file  with  the  Commission 
and  are  available  for  pubUc  inspection. 

5.  Southern  Company  Services,  Inc. 

(Docket  No.  ER95-59-003] 

Take  notice  that  on  July  3, 1995, 
Southern  Company  Services,  Inc. 
tendered  for  filing  supplemental 
information  in  the  above-referenced 
docket. 

Comment  date;  August  10, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Kimball  Power  Company 

(Docket  No.  ER95-232-003] 

Take  notice  that  on  Jime  17, 1995, 
Kimball  Power  Company  (Kimball)  filed 
certain  information  as  required  by  the 
Commission's  order  issued  on  February 
1, 1995.  Copies  of  Kimball's 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 

7.  El  Paso  Electric  Company 

[Docket  No.  ER95-423-000] 

Take  notice  that  EI  Paso  Electric 
Company  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date;  August  10, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Ohio  Edison  Company,  Pennsylvania 
Power  Company 

(Docket  No.  ER95-567-0011 

Take  notice  that  on  June  30, 1995, 
Ohio  Edison  Company  and 
Pennsylvania  Power  Company  tendered 
for  filing  its  compUance  filing  pursuant 
to  the  Commission's  order  dated  June  2, 
1995. 

Comment  date:  August  10, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Amoco  Power  Marketing  Corporation 

[Docket  No.  ER95-1 359-000) 

Take  notice  that  Amoco  Power 
Marketing  Corporation  on  July  17, 1995, 
tendered  for  filing  an  amendment  to  its 
July  11, 1995  filing  in  the  above- 
referenced  docket. 
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Ckiniment  date:  August  10, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  West  Penn  Power  Company 
(the  APS  Companies) 

[Docket  No.  ER95-1377-0001 

Take  notice  that  on  July  14, 1995, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (the  APS  Companies),  filed 
Standard  Transmission  Service 
Agreements  to  add  the  following  new 
customers  to  the  APS  Companies' 
Standard  Transmission  Service  Rate 
Schedule  which  has  been  accepted  for 
filing  by  the  Federal  Energy  Regulatory 
Commission:  Baltimore  and  Gas  Electric 
Company,  CNG  Power  Services 
Corporation,  Engelhard  Power 
Marketing,  Inc.,  Heartland  Energy 
Services,  Old  Dominion  Electric 
Cooperative,  Stand  Energy  Corporation, 
and  UtiUty-2000  Energy  Corporation. 
The  proposed  effective  date  under  the 
proposed  rate  schedule  is  July  12,  1995. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Pubhc  UtiUty  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission. 

Comment  date:  August  10, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Montaup  Electric  Company 

(Docket  No.  ER95-137&-000) 

Take  notice  that  on  July  14. 1995, 
Montaup  Electric  Company  tendered  for 
filing  a  proposed  supplement  to  Rate 
M-14,  FERC  Electric  Tariff,  First 
Revised  Voliune  No.  1 .  The  change  is  a 
provision  which  will  allow  for  Service 
for  Resale  to  Interruptible  Customers 
and  will  apply  to  customers  who  receive 
all-requirements  service  under  the  tariff. 
The  filing  is  requested  to  become 
effective  in  60  days. 

Comment  date:  August  10,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Consumers  Power  Company 

[Docket  No.  ER95-1379-0001 

Take  notice  that  on  July  17, 1995, 
Consiuners  Power  Company 
(Consiuners),  tendered  for  filing 
Amendment  No.  1  to  the  Facilities 
Agreement  Between  Consiuners  and  the 
City  of  Holland  (designated  Supplement 


No.  4  to  Consumers  Power  Company 
Electric  Rate  Schedule  FERC  No.  50). 

The  Amendment  provides  for  the 
replacement  of  and  addition  of  certain 
faciUties  at  the  Qty  of  Holland's 
expense  with  no  change  in  rates.  The 
new  facilities  are  to  be  owned  by  the 
City  of  Holland. 

Copies  of  the  filing  were  served  upon 
the  Holland  Board  of  Public  Works  and 
the  Michigan  Public  Service 
Commission. 

Comment  date:  August  10, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Madison  Gas  and  Electric  Company 

[Docket  No.  ER95-1 380-000] 

Take  notice  that  on  July  17, 1995, 
Madison  Gas  and  Electric  Company 
(MGE),  tendered  for  filing  a  service 
agreement  with  Utility- 2000  Energy 
Corp.  imder  MGE's  Power  Sales  Tariff. 
MGE  requests  an  effective  date  60  days 
irom  the  fiUng  date. 

Comment  date:  August  10,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER95-1383-000) 

Take  notice  that  on  July  17,  1995, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  an 
executed  service  agreement  between 
PECO  Energy  Company  and  Virginia 
Power.  Under  the  service  agreement 
Virginia  Power  agreed  to  provide 
services  to  PECO  under  Virginia  Power's 
Power  Sales  Tariff,  which  was  accepted 
for  filing  on  Jime  28, 1994  in  Docket  No. 
ER94-1022-000.  Virginia  Power 
requests  waiver  of  the  Commission's    • 
sixty-day  notice  requirement  to  permit 
an  effective  date  of  January  16, 1995.  ff 
this  waiver  request  is  denied,  Virginia 
Power  requests  that  the  filing  be  made 
effective  June  '•.?,  1995. 

Comment  date:  August  10, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Boston  Edison  Company 

(Docket  No.  ER95-1385-K)OOj 

Take  notice  that  on  July  17, 1995, 
Boston  Edison  Company  (Edison), 
tendered  for  filing  an  executed  service 
agreement  between  Massachusetts 
Municipal  Wholesale  Electric  Company 
(MMWEC)  and  Edison  for  the  provision 
of  firm  transmission  service  for  hydro- 
power  produced  by  the  Niagara  and  St. 
Lawrence  Projects  in  the  State  of  New 
York  and  purchased  by  the 
Massachusetts  Department  of  Pubhc 
Utihties,  which  has  designated  MMWEC 
as  its  agent  in  this  matter,  imder 


Edison's  firm  transmission  tariff, 
Original  Volume  No.  4.  Since  MMWEC 
will  require  the  firm  transmission 
service  of  July  1, 1995,  Edison  requests 
that  date  to  be  the  effective  date  of  the 
rate  schedule  change. 

Copies  of  this  fiUng  have  been  served 
upMjn  MMWEC  and  the  Massachusetts 
Department  of  PubUc  Utilities. 

Comment  date:  August  10,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubhc 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(PR  Doc.  95-19124  Filed  8-2-95;  8:45  am] 
BILLING  CODE  6717-01-P 


[Project  No.  11316-001  Alaska] 

Miamna-Newhalen-Nondalton  Electric 
Cooperative;  Notice  of  Availability  of 
Environmental  Assessment 

July  28.  1995. 

In  accordance  with  the  National 
Environmental  PoUcy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  exemption  for  the 
Tazimina  River  Hydropower  Project, 
located  near  the  town  of  Iliamna, 
Alaska,  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
project.  In  the  EA,  the  Commission's 
staff  has  analyzed  the  potential  future 
environmental  impacts  of  the  project 
and  has  concluded  that  approval  of  the 
project,  with  appropriate  environmental 
protection  and  enhancement  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect  the 
quahty  of  the  human  environment. 


Copies  of  the  EA  are  available  for 
review  in  the  Pubhc  Reference  Branch, 
Room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street  NE.. 
Washington,  DC  20426. 
Lois  0.  Cashell, 
Secretary. 

(FR  Doc.  95-19072  Filed  8-2-95;  8:45  am] 
BILLMQ  COOE  e717-«1-«i 

[Project  Nos.  11544-000.  et  at.] 

Hydroelectric  Applications  [Richard  D. 
Ely,  III,  et  al.]:  Notice  of  Applications 

Take  notice  that  the  following 
hydroelectric  apphcations  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  of  AppUcation:  Preliminary 
Permit. 

b.  Project  No.:  11544-000. 

c.  Date  filed:  May  30,  1995. 

d.  Applicant:  Richard  D.  Ely,  m. 

e.  Name  of  Project:  Palermo  Water 
Power  Project. 

f.  Location:  On  the  Feather  River  and 
the  Palermo  Canal,  at  the  Oroville  dam, 
near  the  town  of  Oroville,  in  Butte 
Coimty,  CaUfomia.  Sections  1  and  2  of 
T19N,  R4E. 

g.  Filed  Piu^uant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)-825(r). 

h.  Applicant  Contact:  Richard  D.  Ely, 
in,  1213  Purdue  Drive,  Davis,  Cahfomia 
95616,  (916)  753-8864. 

i.  FERC  Contact:  Mr.  Michael 
Strzelecki,  (202)  219-2827. 

j.  Comment  Date:  September  28, 1995. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
California  Department  of  Water 
Resources'  existing  770-foot-high 
Oroville  dam  and  16,000-acre  Oroville 
Lake  (Feather  River  Project  No.  2100) 
and  include:  (1)  A  1,050-foot-long 
penstock  tying  into  an  existing  short 
pressurized  conduit  that  nms  through 
the  dam;  (2)  a  powerhouse  containing 
three  generating  luiits  with  a  total 
installed  capacity  of  481  Kw;  (3)  a 
tailrace  returning  flow  to  the  Palermo 
Canal;  (4)  a  1 ,500-foot-long  transmission 
line  interconnecting  with  an  existing 
Pacific  Gas  and  Electric  Company 
transmission  hue;  and  (5)  appiulenant 
fiacilities. 

The  entire  project  is  on  lands  owned 
by  the  state  of  California,  within  the 
existing  boundary  of  the  Feather  River 
Project.  No  new  access  roads  will  be 
needed  to  conduct  the  studies. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

2  a.  Type  of  AppUcation:  Minor 
License. 

b.  Project  No.:  11512-000. 
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c.  Date  filed:  December  27, 1994. 

d.  AppUcant:  John  H.  Bigelow. 

e.  Name  of  Project:  Mckenzie. 

f.  Location:  On  the  Mckenzie  River  in 
Lane  Coimty,  Oregon,  Section  10, 
Township  16S,  Raiige  6E,  West 
Meridian. 

g.  Filed  Piu^uant  to:  Federal  Power 
Act  16  use  §§  791(a)-825(r). 

h.  Apphcant  Contact:  Amy  Drought, 
Project  Manager,  Community  Planning 
Workshop,  Hendricks  Hall,  University 
of  Oregon,  Eugene,  OR  97403,  (503) 
346-3653. 

i.  FERC  Contact:  Hector  M.  Perez  at 
(202) 219-2843. 

j.  The  project  would  consist  of:  (1)  A 
diversion  dam  constructed  of  large  rocks 
at  river  mile  73.6;  (2)  a  concrete 
headgate;  (3)  a  power  canal  about  1,500 
feet  long;  (4)  a  32-foot-long  and  5-foot- 
diameter  penstock;  (5)  a  powerhouse 
with  an  installed  capacity  of  76 
kilowatts;  (6)  a  30-foot-long  tailrace;  and 
(7)  other  appurtenances. 

k.  Status  of  Environmental  Analysis: 
This  appUcation  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  El. 

1.  Deadline  for  protests  and  motions  to 
intervene:  September  26, 1995. 

m.  This  notice  also  consists  of  the 
following  standard  paragraph:  Bl,  and 
El. 

n.  Available  Locations  of  AppUcation: 
A  copy  of  the  appUcation,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  N.E.,  Room 
3104,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  shown  in 
item  h  above. 

3  a.  Type  of  AppUcation:  Amendment 
of  License. 

b.  Project  No.:  459-081. 

c.  Dated  Filed:  June  12,  1995. 

d.  AppUcant:  Union  Electric 
Company. 

e.  Name  of  Project:  Osage  Project, 
f  Location:  Lake  of  the  Ozarks, 

Benton  County,  Eldon,  Missouri. 

g.  Filed  Piu^uant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)-825(r). 

h.  AppUcant  Contact:  Mr.  Dan  Jarvis, 
Union  Electric  Company,  Route  No.  3, 
P.O.  Box  234,  Eldon,  MO  65026,  (314) 
621-3222. 

i.  FERC  Contact:  Joseph  C.  Adamson, 
(202) 219-1040. 

j.  Comment  Date:  September  15, 1995. 

k.  Description  of  Amendment:  Union 
Electric  requests  approval  of  a  dredging 
management  plan.  The  plan  is  the 
permitting  procediue  to  be  used  in  - 


accompUshing  a  significant  portion  of 
non-project  related  dredging  activities 
on  the  Osage  Project.  The  activities 
covered  under  the  plan  are  for  dredging 
or  excavation  of  up  to  500  cubic  yards 
(cy)  of  material  from  the  Lake  of  the 
Ozarks.  These  permits  are  for  the 
purpose  of  allowing  individuals  to  gain 
additional  clearance  under  their  boat 
dock,  gain  access  to  their  boat  dock  or 
other  minor  dredging  activities.  Any 
request  which  involves  removal  of  more 
than  500  cy  of  material  will  require 
specific  approval  from  the  Commission. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

4  a.  Type  of  AppUcation:  Surrender  of 
License. 

b.  Project  No:  10818-007. 

c.  Date  Filed:  June  23, 1995. 

d.  AppUcant:  Greenbrier  Electro- 
Motive,  Inc. 

e.  Name  of  Project:  Kincaid  Project.  ' 

f.  Location:  Muddy  Creek,  Greenbrier 
County,  West  Virginia. 

g.  Filed  Piusuant  to:  Federal  Power 
Act,  16  use  Section  791(a)  -  825(r). 

h.  AppUcant  Contact:  Raymond  W. 
TuckwiUer  RFD  2,  Box  322,  Lewisburg, 
WV  24901,  (304)  647-3775. 

i.  FERC  Contact:  Hillary  BerUn,  (202) 
219-0038. 

t  Comment  Date:  September  18, 1995. 
.  Description  of  Project:  The  license 
states  that  the  project  is  uneconomical 
to  construct  at  this  time. 

1.  The  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl. 
andD2. 

Standard  Paragraphs 

A5.  Preliminary  Permit — ^Anyone 
desiring  to  file  a  competing  appUcation 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
appUcation  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
appUcation  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  appUcation.  A  competing 
preliminary  permit  appUcation  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  appUcant 
desiring  to  file  a  comp>eting 
development  appUcation  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  appUcation,  either  a 
competing  development  appUcation  or  a 
notice  of  intent  to  file  such  an 
appUcation.  Submission  of  a  timely 
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notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  imequivocal  statement  of 
intent  to  submit,  if  such  an  appUcation 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  appUcant(s)  named  in  this 
public  notice. 

AID.  Proposed  Scope  of  Studies  imder 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  conunents  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  vdth  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Bl .  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  hi  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  appUcation. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 


"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  appUcable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  dociunents 
must  be  filed  by  providing  the  original 
and  the  niunber  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Niunber  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Appficant 
specified  in  the  particular  appUcation. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  conunents  on  the  described 
application.  A  copy  of  the  appUcation 
may  be  obtained  by  agencies  directly 
from  the  AppUcant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

El.  Filing  and  Service  of  Responsive 
Documents — The  appUcation  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  appUcation  is  ready  for 
enviroiunental  analysis,  the 
Commission  will  issue  a  pubUc  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 


All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the 
appUcant  and  the  project  number  of  the 
appUcation  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
N.E.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Ucensing, 
Federal  Energy  Regulatory  Commission. 
Room  1027,  at  the  above  address.  A 
copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  appUcant  specified 
in  the  particular  appUcation. 

Dated:  July  28, 1995. 
Lois  D.  Caxhell, 

Secretary. 

(PR  Doc.  95-19125  Filed  8-2-95;  8:45  am) 
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[Dodwt  No.  CP95-636-000,  et  ai.] 

Transcontinental  Qas  Pipe  Line 
Corporation,  et  ai.  Natural  Gas 
Certificate  Filings 

]uly  28. 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Transcontinental  Gas  Pipe  Line 
Corporation ) 

[Docket  No.  CP95-636-0O0] 

Take  notice  that  on  July  24, 1995, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  Post  Office  Box 
1396,  Houston,  Texas  77251,  filed 
pursuant  to  and  in  accordance  with 
Section  7(b)  of  the  Natural  Gas  Act 
(NGA)  and  Part  157  of  the  Federal 
Energy  Regulatory  Conunission's 
Regulations,  an  application  in  the  above 
docket  for  an  order  approving  the  partial 
abandonment  of  Transco 's  Exxon 
Lateral,  located  in  Mobile  Coimty. 
Alabama,  to  enable  Transco  to  sell  a 
partial  ownership  interest  in  such 
facility  to  Florida  Gas  Transmission 
Company  (FGT),  all  as  more  fully  set 
forth  in  the  appUcation  which  is  on  file 
vtrith  the  Commission  and  open  to 
public  inspection. 
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SpecificaUy,  Transco  states  that 
pursuant  to  the  authorizations  granted 
by  the  Commission  in  Docket  No.  CP92- 
182,  et  a7.,  Transco  and  FGT  jointly  own 
and  operate  the  Mobil  Bay  Lateral  (Also 
referred  to  sometimes  as  die  "Onshore 
Mobil  Bay  PipeUne"),  a  123.4  mile,  30- 
inch  diameter  pipeline  extending  from 
the  Mobil  Oil  Exploration  and 
Producing  Southeast  Inc.,  gas  treatment 
plant  near  Coden  in  Mobile  County, 
Alabama,  to  an  interconnection  with 
FGT's  main  Une  near  Citronelle, 
Alabama,  and  on  to  an  interconnection 
with  Transco's  main  line  near  Butler, 
Alabama.  Transco  further  states  that  in 
Jime  1994,  it  completed  construction  of 
a  two-mile,  26-inch  diameter  pipeline, 
referred  to  as  the  "Exxon  Lateral", 
extending  from  an  interconnection  with 
MobU  Bay  Lateral  to  an  interconnection 
with  the  Exxon  Mobil  Bay  Partnership 
gas  treatment  plant  (Exxon  Plant) 
located  near  Coden  in  Mobile  County, 
Alabama. 

Transco  states  that  it  has  agreed  to 
seU,  and  FGT  has  agreed  to  purchase,  a 
37.22%  undivided  ownership  interest  in 
the  Exxon  Lateral.  The  purchase  price  to 
be  paid  by  FGT  for  such  ownership 
interest  will  be  37.22%  of  Transco's  net 
book  value  of  the  Exxon  Lateral  as  of  the 
closing  of  the  piuchase  and  sale. 

Comment  date:  August  7, 1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Iroquois  Gas  Transmission  System, 
LJ». 

(DocikBt  No.  CP95-«37-000] 

Take  notice  that  on  July  24,  1995, 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois),  One  Corporate  Drive,  Suite 
600,  Shelton,  Connecticut  06484,  filed 
in  Docket  No.  CP95-637-000,  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
pubiic  convenience  and  necessity 
authorizing  it  to  construct  and  operate 
a  compressor  station  to  be  located  near 
Athens,  New  York.  Iroquois  states  that 
the  compressor  station  is  necessary  to 
provide  natxu'al  gas  transportation 
services  for  three  shippers  in  an 
aggregate  amount  of  75,000  Mcf  per  day 
(Mcf/d).  Iroquois  proposal  is  more  fully 
set  forth  in  the  appUcation  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Iroquois  proposes  to  construct  and 
operate  a  new  compressor  station  to  be 
located  near  Athens,  Greene  County, 
New  York.  The  proposed  Athens 
compressor  station  will  be  the  third 
compressor  station  on  Iroquois'  system 
and  will  be  rated  as  a  9,500  horsepower 
turbo-compressor  unit.  Iroquois  says 
that  this  new  compressor  station,  along 
with  other  system  design  and 


operational  changes,  wiU  be  required  to 
provide  the  75,000  Mcf/d  of  requested 
firm  service.  The  estimated  cost  of  the 
proposed  Athens  compressor  station  is 
approximately  $21  milUon,  as  detailed 
in  Exhibit  K  of  Iroquois'  appUcation. 
The  other  system  design  changes 
described  by  Iroquois  include 
aerodynamic  assembly  changes  at 
Iroquois'  Wright  compressor  station 
which  will  increase  the  capacity  made 
available  by  that  station;  and  the 
installation  of  a  new  compressor  station 
by  TransCanada  Pipelines  Ltd.  at 
Iroquois,  Ontario,  which  will  increase 
the  pressure  at  which  deUveries  are 
made  by  TransCanada  into  the  Iroquois 
system  at  Waddington,  New  York  from 
1400  psig  to  1440  psig. 

In  its  appUcation  Iroquois  states  that 
it  has  entered  into  Precedent 
Agreements  with  CNG  Energy  Services 
Corporation  for  new  firm  transportation 
service  for  50,000  Mcf/d,  v«th  Enron 
Capital  and  Trade  Resources 
Corporation  for  new  firm  transportation 
service  for  15,000  Mcf/d,  and  with 
Coastal  Gas  Marketing  Company  for  new 
firm  transportation  service  for  10,000 
Mcf/d.  Iroquois  proposes  to  provide 
firm  gas  transportation  service  for  these 
three  shippers  imder  its  Part  284, 
Subpart  G,  Blanket  Certificate  and  wiU 
be  performed  piusuant  to  Iroquois'  RTS 
Rate  Schedule  and  associated  General 
Terms  and  Conditions  of  Iroquois'  FERC 
Gas  Tariff,  First  Revised  Volume  1. 
Iroquois  will  charge  its  effective  Part 
284  open-access  RTS  rates  for  the  new 
service. 

Iroquois  proposes  to  roll-in  the  costs 
of  the  construction  and  operation  of  the 
new  Athens  compressor  station  with  the 
costs  and  rates  of  its  existing  system. 
Consistent  with  the  Commission's 
recently  issued  policy  statement  in 
Docket  No.  PL94— 4,  froquois  has  filed  a 
schedule  which  details  the  anticipated 
annual  costs  of  the  Athens  compressor 
station  and  the  increased  system 
revenues  associated  vfith  the  new 
transportation  service.  Iroquois  says  that 
the  schedule  clearly  shows  that 
construction  and  installation  of  the 
Athens  compressor  station  and  a  rolUng 
in  of  the  associated  costs  and  revenues 
will  have  no  detrimental  financial 
impact  on  Iroquois'  existing  shippers. 
Iroquois  anticipates  that  the  net  effect  of 
such  a  rolling  in  will  benefit  existing 
shippers  by  reducing  their  annual  costs 
by  $1.6  million.  Iroquois  says  that  the 
impact  of  this  benefit  will  be  almost 
immediate,  because  the  new  service  is 
proposed  to  commence  on  November  1, 
1996,  and  Iroquois  is  required  to  file  its 
next  rate  case  on  November  29, 1996, 
Vfith  such  filing  having  an  anticipated 
effective  date  of  January  1, 1997. 


Iroquois  proposes  to  collect  the  return 
of  capital  for  the  Athens  compressor 
station  through  the  use  of  a  10% 
depreciation  rate  for  this  specific 
faciUty.  Iroquois  says  that  the  10% 
depreciation  rate  is  consistent  with  the 
contractual  arrangements  supporting 
installation  of  the  Athens  compressor 
station  and  will  allow  Iroquois  to 
recover  the  costs  of  the  station  over  a 
period  equal  to  the  ten-year  term  of 
those  contracts. 

Iroquois  is  a  limited  partnership 
organized  under  the  laws  of  Delaware. 
The  limited  partnership  consists  of 
eleven  general  partners  and  one  Umited 
partner,  whose  names  and  respective 
percentage  .interests  are  shown  in 
froquois'  appUcation.  The  Iroquois 
pipeline  extends  from  the  New  York- 
Canadian  border  near  Iroquois,  Ontario, 
through  the  states  of  New  York  and 
Connecticut,  and  terminates  near  South 
Commack,  New  York  on  Long  Island. 

Comment  date:  August  21, 1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Intennountain  Municipal  Gas 
Association 

[Docket  No.  CP95-638-0001 

Take  notice  that  on  July  21, 1995. 
InterMountain  Mtinidpal  Gas 
Association  (IMGA) '  ,  C/0  Wheatley  & 
Ranquist,  34  Defense  Street,  AnnapoUs, 
MD  21401  filed  in  Docket  No.  CP95- 
638-000  a  petition  under  Rule  207  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.207)  for  a 
declaratory  order  resolving  the 
following  jurisdictional  issues:  (1)  Does 
the  Utah  PubUc  Service  Commission 
have  jurisdiction  over  transportation  of 
nattual  gas  through  Moimtain  Fuel 's 
pipeline  for  deUvery  to  certain  members 
of  the  IMGA  (Cities)  and  the  Cities' 
request  for  interconnections  with 
Mountain  Fuel;  or  (2)  Does  the 
Conunission  have  sole  jurisdiction 
pursuant  to  the  petition  of  the  Cities  of 
said  transportation  imder  the  Natural 
Gas  Act? 

It  is  stated  that  the  Cities  plan  to 
estabUsh  municipally-owned  natural  gas 
distribution  systems  in  their 
communities  to  serve  the  residential, 
commercial  and  industrial  customers 


'  Members  of  the  IMGA  consist  of  the  Cities  of 
Blanding,  Fayette,  Hatch,  Hilldale,  Kanab,  Manilla, 
Panquitch,  Utah  and  Colorado  City,  Arizona.  It  is 
stated  that  these  Cities  represent  the  interests  of  32 
Cities  in  the  State  of  Utah  who  are  in  the  same  or 
similar  situation  of  having  the  need  for  a  natural  gas 
supply  and  are  unable  to  obtain  that  benefit  unless 
access  to  transportation  over  Mountain  Fuel  Supply 
Comi>any's  [Mountain  Fuel)  pipeline  to  the  points 
of  delivery  for  the  various  Cities  is  obtained.  It  is 
stated  that  Cities  outside  the  State  of  Utah  will 
receive  gas  into  their  transmission  facilities  at  the 
Utah  State  line. 


JMI 
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located  therein  desiring  such  service.  It 
is  stated  that,  at  present,  there  is  no 
natural  gas  service  available  in  each  of 
the  aties.  The  Cities  contend  that  they 
have  undertaken  preliminary 
arrangements  for  such  services  and  are 
assiu^d  that  they  can  purchase  the 
necessary  supplies  of  natural  gas  in  the 
interstate  market  from  producers  or 
marketers  and  can  obtain  the 
transportation  of  such  natural  gas  by 
interstate  pipeline  companies  to 
subsequent  points  of  interconnection 
between  those  pipelines  and  Mountain 
Fuel.  Cities  states  that  Mountain  Fuel 
has  a  pipeline  system  and  available 
capacity  to  deliver  such  gas  at  points 
close  to  the  Cities,  where  thQ  Cities 
would  construct  lateral  line  faciUties  to 
Moimtain  Fuel's  existing  Une.  It  is 
stated  that  Cities  seek  transportation 
contracts  from  Mountain  Fuel  to  ensm« 
a  supply  of  gas  to  their  high  priority 
customers. 

Cities  contends  that  its  petition  has 
become  necessary  because  the  Utah 
Pubhc  Service  Commission  (Utah  FSC) 
has  declined  to  exercise  its  jurisdiction 
to  order  Mountain  Fuel  to  undertake 
such  transportation  for  Cities  imtil  it 
knows  whether  such  transportation  of 
interstate  gas  on  behalf  of  a 
municipality  would  constitute  a  "sale 
for  resale"  under  Section  1(b)  of  the 
Natiual  Gas  Act  and  thereby  be 
controlled  by  the  provisions  of  Federal 
law,  which  vests  in  the  Commission 
sole  jurisdiction  concerning  sales  for 
resale.  It  is  stated  that  Moimtain  Fuel 
has  refused  to  transport  gas  on  behalf  of 
the  Cities  under  any  terms.  It  is  further 
stated  that  Moimtain  Fuel  apparently 
denies  that  either  the  Commission  or  the 
Utah  FSC  has  jurisdiction  over  the 
requested  transportation  service  and  has 
denied  that  it  has  any  obhgation  to 
transport  gas  for  any  City,  either  under 
the  jurisdiction  of  the  Commission  or 
the  Utah  FSC.  IMGA  states  that  it 
therefore  filed  its  petition  for 
declaratory  order  in  order  to  resolve  the 
jurisdictional  issue  or  controversy  and 
to  remove  uncertainty  over  the  proposed 
interconnections  and  transportation 
service.  Cities  requests  that  the 
Commission  declare  that  the  Utah  FSC 
has  jurisdiction  over  the  proposed 
transportation  service  or,  in  the 
alternative,  that  the  Commission  has 
jurisdiction  over  the  transportation 
proposed  by  the  Cities,  and  in  the  event 
the  Commission  is  declared  to  have 
jurisdiction,  the  Cities  request  that  the 
declaratory  order  provide  that  IMGA 
and  its  affected  Cities  may  file  an 
appUcation  under  Section  7(a)  of  the 
Natural  Gas  Act  requesting  the 


Commission  to  order  Mountain  Fuel  to 
interconnect  with  the  Qties. 

Comment  date:  August  18, 1995,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

3.  Texas  Eastern  Transmission 
Corporation 

[Docket  No.  CP95-642-O00] 

Take  notice  that  on  July  26, 1995, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern).  5400  Westheimer  Court, 
P.O.  Box  1642,  Houston,  Texas  77251- 
1642,  filed  in  Docket  No.  CP95-642-O00 
a  request  pursuant  to  Sections  157.205 
and  157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.211)  for 
authorization  to  construct  and  operate 
tap  facilities  for  two  new  delivery  points 
under  Texas  Eastern's  blanket  certificate 
issued  in  Docket  No.  CP82-535-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Eastern  proposes  to  install  tap 
facilities  at  two  locations  as  well  as 
electronic  gas  measurement  equipment 
(EGM)  at  both  locations,  as  described 
below.  Texas  Eastern  states  that  the 
facihties  will  enable  deUveries  of 
natural  gas  to  Mississippi  Valley  Gas 
Company  (MVG)  and  that  MVG  has 
agreed  to  reimburse  it  for  100%  of  the 
costs  and  related  expenses.  Texas 
Eastern  further  states  that  it  would 
provide  transportation  services  for  MVG 
under  its  Part  284  blanket  certificate 
issued  in  Docket  No.  CP88-1 36-000, 
and  pursuant  to  existing  service 
agreements  under  Rate  Schedules  SCT 
and  SS-1  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1. 

Details  of  the  proposal  follow: 

1.  Texas  Eastern  proposes  to  construct 
a  4-inch  tap  valve,  a  4-inch  check  valve, 
an  insulating  flange  and  approximately 
25  feet  of  4-inch  piping  between  the  tap 
valve,  check  valve  and  insulating  flange 
on  Texas  Eastern's  20-inch  Line  No.  26 
at  approximately  milepost  107.62  in 
Yazoo  County,  Mississippi.  Texas 
Eastern  indicates  that  the  daily 
maximum  quantity  would  be  8,000  Mcf/ 
day,  and  the  costs  and  expenses  are 
estimated  to  be  $71,400. 

2.  Texas  Eastern  would  construct  a  2- 
inch  tap  valve,  a  2-inch  check  valve,  an 
insulating  flange  and  approximately  25 
feet  of  2-inch  piping  between  the  tap 
valve,  check  valve  and  insulating  flange 
on  its  30-inch  Line  No.  18  at 
approximately  milepost  324.44  in 
Madison  County,  Mississippi.  It  is 
indicated  that  the  daily  maximum 
quantity  would  be  2,500  Mci/day,  and 


the  costs  and  expenses  would  be 
$56,400. 

Comment  date:  September  11, 1995, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to.be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  wrill 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Conunission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  1.57.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 


protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  95-19126  Filed  8-2-95;  8:45  am] 
BILUNG  CODE  6n7-«1-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6270-1]    ' 

Public  Water  System  Supervision 
Program  Revision  for  the  State  of 
Maiytand 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  provisions  of 
§  1413  of  the  Safe  Drinking  Water  Act  as 
amended.  42  U.S.C.  300f  et  seq.,  and  40 
CFR  142,  the  National  Primary  Drinking 
Water  Regulations  Implementation,  that 
the  State  of  Maryland  has  revised  its 
approved  State  Public  Water  System 
Supervision  Primacy  Program. 
Mmyland  has  adopted  drinking  water 
regulations  for  (1)  lead  and  copper  that 
correspond  to  the  National  Priinary 
Drinking  Water  Regulations 
promulgated  by  EPA  on  June  7. 1991  (56 
FR  26548);  and  (2)  Volatile  Organic 
Chemicals,  Synthetic  Organic 
Chemicals,  and  Inorganic  Chemicals 
(known  as  Phase  n,  IIB,  and  V)  that 
correspond  to  the  National  Primary 
Drinking  Water  Regulations 
promulgated  by  EPA  on  January  30, 
1991  (56  FR  3526),  July  1, 1991  (56  FR 
30266),  and  July  17, 1992  (57  FR  31776). 
EPA  has  determined  that  these  State 
program  revisions  are  no  less  stringent 
than  the  corresponding  Fedeial 
regulations.  Therefore,  EPA  has 
tentatively  decided  to  approve  these 
State  program  revisions. 

All  interested  parties  are  invited  to 
request  a  pubUc  hearing.  A  request  for 
a  public  hearing  must  be  submitted  by 
September  5, 1995  to  the  Acting 
Regional  Administrator  at  the  address 
shovm  below.  Frivolous  or  insubstantial 
requests  for  a  hearing  may  be  denied  by 


the  Acting  Regional  Administrator. 
However,  if  a  substantial  request  for  a 
public  hearing  is  made  by  (insert  date, 
30  days  from  day  of  publication),  a 
pubhc  hearing  will  be  held.  If  no  timely 
and  appropriate  request  for  a  hearing  is 
received  and  the  Acting  Regional 
Administrator  elects  not  to  hold  a 
hearing  on  his  own  motion,  this 
determination  shall  become  effective  on 
September  5, 1995. 

A  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing.  (2)  A  brief 
statement  of  the  requesting  person's 
interest  in  the  Acting  Regional 
Administrator's  determination  and  of 
information  that  the  requesting  person 
intends  to  submit  at  such  a  hearing.  (3) 
The  signature  of  the  individual  making 
the  request;  or,  if  the  request  is  made  on 
behalf  of  an  organization  or  other  entity, 
the  signature  of  a  responsible  official  of 
the  organization  or  other  entity. 
ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8:00 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  at  the  following  offices: 

•  Acting  Regional  Administrator,  U.S. 
Environmental  Protection  Agency, 
Region  3,  841  Chestnut  Building, 
Philadelphia.  Pennsylvania  19107. 

•  Maryland  Department  of  the 
Environment,  2500  Broening  Highway, 
Baltimore,  Maryland  21224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Yu.  U.S.  EPA.  Region  3. 
Drinking  Water  Section  (3WM41).  at  the 
Philadelphia  address  given  above; 
telephone  (215)  597-«992. 

Dated:  July  13. 1995. 
W.T.  Wisniewski. 

Acting  Regional  Administrator,  EPA,  Region 
3. 

(FR  Doc.  95-18986  Filed  8-2-95;  8:45  am) 
BILUNQ  CODE  6660-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

FY  1995  Commercial  Wireless 
Regulatory  Fees 

August  1, 1995. 

The  Federal  Communications 
Commission  issues  this  Pubhc  Notice  in 


order  to  provide  information  concerning 
the  payment  of  regulatory  fees  in  1995. 
If  you  hold  authorizations  in  any  of  the 
commercial  wireless  services  you 
should  carefully  review  this  Pubhc 
Notice. 

Who  Must  Pay  Regulatory  Fees  in  1995 

Most  licensees  and  other  entities 
regulated  by  the  Commission  must  pay 
regulatory  fees  in  1995.  This  Pubhc 
Notice  concerns  only  the  following 
commercial  wireless  regulatees:  cellular 
and  pubhc  mobile  (Part  22)  hcensees. 
Personal  communications  service  (PCS) 
and  commercial  mobile  radio  service 
(CMRS)  hcensees  other  than  those  hsted 
above  are  exempt  from  payment  of 
regulatory  fees  in  FY  1995. 
Governments  and  nonprofit  (exempt 
under  Section  501(c)  of  the  Internal 
Revenue  Code)  entities  are  exempt  bom 
paying  regulatory  fees  and  should  not 
submit  payment,  but  may  be  asked  to 
submit  a  current  IRS  Determination 
Letter  documenting  its  nonprofit  status, 
a  certification  of  governmental 
authority,  or  certification  from  a 
governmental  authority  attesting  to  its 
exempt  status. 

Why  the  Commission  Must  Collect 
Regulatory  Fees 

The  requirement  to  collect  annual 
regulatory  fees  was  contained  in  Pubhc 
Law  103-€6,  "The  Omnibus  Budget 
Recondhation  Act  of  1993.  "These 
regulatory  fees,  which  are  likely  to 
change  each  fiscal  year,  are  used  to 
offset  costs  associated  with  the 
Commission's  enforcement,  pubhc 
service,  international  and  pohcy  and 
rulemaking  activities.  These  fees  are  in 
addition  to  any  application  processing 
fees  associated  with  obtaining  a  hcense 
or  other  authorization  from  the 
Commission. 

When  Fees  Will  Be  Due 

Fee  payments  must  be  received  by  the 
Commission  by  September  20,  1995  in 
order  to  avoid  a  25%  late  penalty. 


Type  of  fee 


Cellular  radio  licensees  (Part  22)  

Public  Mobile  Radio-Two  Way  (Part  22)  

Public  Mobile  Radio-Or>e  Way  Paging  (Part  22) 


Regulatory  fee  payment 


$0.15  per  unit 
0.15  per  unit  .. 
0.02  per  unit  .. 


Fee  code 


CDCN 
CPMN 
CDWN 


JMI 


39724 
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FCX:  Fonn  159 

Regulatory  fee  payments  must  be 
accompanied  by  FCC  Form  159  ("FCC 
Remittance  Advice").  A  copy  of  this 
form,  with  specific  instructions,  is 
attached  to  this  Public  Notice.  Please 
see,  "Special  Instructions  for 
Completing  FCC  Forms  159  &  159-C" 
for  detailed  information  on  how  to 
correctly  complete  these  Forms. 

Where  To  Send  Regulatory  Fee 
Pa]rments 

If  sending  your  regulatory  fee 
payment  by  mail,  please  address  your 
envelope  as  follows:  Federal 
Communications  Commission, 
Regulatory  Fees,  P.O.  Box  358835, 
Pittsburgh.  PA  15251-5835. 

If  you  prefer  to  send  your  regulatory 
fee  payment  by  courier  to  our  lockbox 
bank,  you  may  do  so  24  hours  per  day 
(except  bank  holidays).  Please  address 
your  envelope  and  deliver  it  to  the 
following  address:  Federal 
Communications  Commission,  c/o 
Mellon  Bank,  Three  Mellon  Bank 
Center,  525  WilUam  Penn  Way.  27th 
Floor,  Room  153-2713,  Pittsburgh,  PA 
15259-0001,  (Attention:  FCC  Module 
Supervisor). 

Method  of  Payment 

Regulatory  fee  payments  may  be  made 
by  check,  money  order,  or  by  credit  card 
(Visa  or  Mastercard  only).  When  paying 
by  credit  card,  please  make  sure  you 
sign  the  appropriate  block  of  Form  159. 
Payments  may  also  be  made  by  wire 
transfer  or  by  electronic  funds  transfer 
(EFT).  Instructions  for  wire  transfer 
payment  are  provided  below. 

We  encourage  arrangements  to 
consolidate  a  number  of  regulatory  fee 
payments  either  by  a  single  entity  or  by 
different  entities  into  a  single  payment 
instrument.  ConsoUdated  fee  payments 
may  cover  several  different  service 
categories.  Multiple  fee  payments  may 
be  made  with  one  check,  money  order, 
credit  card  or  electronic  payment. 
Payors  who  will  be  making  a  single 
payment  for  a  significant  niunber  of 
entities  and  wish  to  submit  automated 
data  submissions  in  lieu  of  a  large 
number  of  FCC  Forms  159-C  ("Advice 
Continuation  Sheets")  may  do  so.  There 
is  no  limit  to  the  number  of  payment 
items. 

Wire  Transfer  Payment  Instructions 

A  wire  transfer  is  a  transaction  that 
you  initiate  via  your  bank.  It  authorizes 
your  bank  to  wire  funds  from  yoiu- 
account  to  our  lockbox  bank,  \he  Mellon 


*  In  addition  to  cellular  telephone  service,  these 
services  include  those  using  radio  to  provide 
telephone  services  at  fixed  locations,  such  as  Basic 


Bank  in  Pittsburgh,  PA.  All  payments 
made  by  wire  transfer  must  be 
supported  by  a  completed  FCC 
Remittance  Advice  (FCC  Form  159)  and 
Advice  Continuation  Sheet  (FCC  Form 
159-C),  if  required.  The  Form  159  must 
be  faxed  to  Mellon  Bank  at  (412)  236- 
5702  at  least  one  hour  before  the  wire 
transfer  on  the  same  business  day. 
Indicate  on  the  top  of  the  FCC  Form  159 
"Wire  Transfer — Regulatory  Fee 
Payment."  In  the  "Reserve  Box"  located 
at  the  upper  left  hand  comer  in 
"358835."  Failure  to  submit  the 
completed  Form  159  will  result  in  a 
delay  in  crediting  yoiu'  account.  Due  to 
Federal  Reserve  regulations,  wire 
transfers  received  after  6:00  p.m.  (EST) 
will  be  credited  the  next  business  day. 

The  following  information  should  oe 
provided  to  your  bank  in  order  to 
complete  the  wire  transfer: 
ABA  Routing  Number  043000261 
Receiving  Bank:  Mellon  Pittsburgh 
BNF:  FCC/ ACV— 9116106 
OBI  Field:  (Skip  one  space  between 

each  information  item) 

"REGULATORYPAY" 

FCC  ACCOUNT  NO.  (Exactly  as  on 
Form  159  Block  #1) 

PAYOR  NAME  (Exactly  as  on  Form 
159,  Block  #3) 

Phone:  (Daytime  Phone  #,  exactly  as 
on  Form  159,  Block  #9) 

Compliance 

Licensees  are  solely  responsible  for 
acciuately  accounting  for  all  licenses 
and  paying  proper  regulatory  fees.  Any 
omission  or  payment  deficiency  can 
result  in  a  25%  monetary  penalty, 
dismissal  of  pending  actions,  and/or 
revocation  of  any  authorization. 
Additionally,  the  Commission  intends 
to  invoke  its  authority  under  the  Debt 
Collection  Act  against  any  licensee 
failing  to  meet  its  regulatory  fee 
payment  obligations. 

Note.  The  Commission  has  identified 
several  entities  which  have  not  paid  the 
required  fee  for  FY  1994  and  has  begun 
taking  appropriate  steps  to  secure  collection 
of  these  fees  and  penalties  due.  You  are 
strongly  urged  to  submit  your  payments  on 
time  and  accurately  in  order  to  avoid  a 
penalty. 

Waivers,  Reductions  and  Defiennents  of 
Regulatory  Fees 

The  Commission  will  consider 
request  for  waivers,  reductions  or 
deferments  of  regulatory  fees,  in 
extraordinary  and  compelling 
circumstances  only,  upon  a  showing 
that  such  action  overrides  the  public 
interest  in  reimbursing  the  Commission 


Exchange  Telecommunications  Radio  Services, 
Rural  Radio  and  Of&hore  Radio. 


for  its  regulatory  costs.  Timely 
submission  of  the  appropriate  regulatory 
fee  must  accompany  request  for  waivers 
or  reductions.  TTiis  will  ensure  efficient 
collection  in  situations  where  a  waiver 
or  reduction  is  not  warranted  and  will 
allow  the  requestor  to  avoid  a  25%  late- 
payment  penalty  if  its  request  is  denied. 
The  regulatory  fee  would  be  refimded 
later  if  the  request  is  granted.  Only  in 
exceptional  or  compelling  instances 
(where  payment  of  the  regulatory  fee 
along  with  the  waiver  or  reduction 
request  could  result  in  the  reduction  of 
service  to  a  community  or  other 
financial  hardship  to  the  Ucensee),  will 
the  Commission  accept  a  petition  to 
defer  payment  along  with  a  waiver  or 
reduction  request.  All  requests  for 
deferments  must  be  received  before 
September  20,  1995,  in  order  to  avoid 
the  25%  late-payment  penalty. 

Additional  Information 

The  Commission  has  prepared  a 
niunber  of  informative  Fee  Filing 
Guides  for  information  on  application 
fees  for  wireless  radio  services,  or  for 
information  on  application  and 
regulatory  fees  for  mass  media, 
international,  cable  television, 
engineering  and  technology,  compUance 
and  information,  and  wireless  radio 
services.  These  Guides,  applicable 
Public  Notices,  and  Forms  159  and  159- 
C  are  available  from  the  Conunission's 
PubUc  Service  EHvision  and  can  be 
downloaded  fi-om  the  Internet 
(ftp@fcc.gov).  Forms  may  also  be 
obtained  by  contacting  the  Forms 
Hotline  at  (800)  418-3676  outside  the 
Washington,  DC  area,  or  (202  418-3676 
locally.  For  additional  information, 
please  contact  the  Fees  Hotline  at  (202) 
418-0192,  or  write  to:  Federal 
Communications  Commission,  ATTN: 
PubUc  Service  Division,  1919  M  Street, 
NW..  Washington,  DC  20554. 

Fee  Payment  Procedures  for  Mobile 
Service  Providers 

Who  Must  Pay:  Cellular  providers 
(common  carriers  providing  cellular 
radio  service  to  the  public)  and  mobile 
service  licensees  (common  carriers 
authorized,  under  Part  22  of  oiu  Rules, 
to  offer  land-based  or  air-to-groimd 
mobile  telephone  or  paging  services  to 
the  public).^  Governments  and 
nonprofit  (exempt  imder  section  501  of 
the  Internal  Revenue  Code)  carriers  and 
licensees  are  exempt  fi-om  paying 
regulatory  fees  and  should  not  submit 
payment,  but  may  be  asked  to  submit  a 
ciurent  IRS  Determination  Letter 


documenting  its  nonprofit  status,  a  or  certification  from  a  governmental 

certification  of  governmental  authority,      authority  attesting  to  its  exempt  status. 


Fee  Requirement: 


Type  of  fee 

Regulatory  fee  payment 

Fee  code 

Celular  radio  licensees  (Part  22)  

$0.15  oer  unit 

CI5CN 

Public  Mobile  Radio-Two  Way  (Part  22)  

0.15  oer  unit  ._ 

CPMN 

Public  Mobile  Radio-One  Way  Paging  (Part  22) 

0.02  oer  unit 

CDWN 

Licensees  whose  fee  payments  are 
based  upon  a  subscriber  or  unit  count 
should  use  the  number  of  subscribers  or 
units  as  of  December  31, 1994.  Public 
mobile  radio  licensees  with  more  than 
99  locations  that  have  been  given 
multiple  call  signs  for  the  same  license 
should  list  only  one  call  sign  on  Form 
159  and  provide  a  separate  listing  of  all 
other  related  call  signs.  See  "Special 
Instructions  for  Completing  FCC  Form 
159  and  159-C"  for  correct  Payment 
Type  Codes. 

Special  Instructions  for  Completing  FCC 
Forms  159  6-  159-C 

FCC  Form  159  ("FCC  Remittance 
Advice")  and,  as  necessary.  FCC  Form 
159-C  ("Advice  Continuation  Sheet") 
must  accompany  all  regulatory  fee 
payments.  Form  159  allows  payors  to 
report  information  on  one  or  more 
payment  items  (e.g.,  cellular 
subscribers,  public  mobile  subscribers, 
paging  imits,  or  a  combination).  Use 
Form  159-C  to  report  additional 
payments. 

An  FCC  Form  159  and  159-C  have 
been  attached  to  this  PubUc  Notice  for 
you  to  complete  and  remit  with  your 
payment.  You  may  make  additional' 
copies  of  the  forms  as  required.  In 
addition  to  the  instructions  for  Form 
159  (which  are  on  the  reverse  side  of  the 
Form),  the  following  information 
appUes  specifically  to  commercial 
wireless  regulatees: 

Block  (12)— "FCC  CALL  SIGN/ 
OTHER  ID": 

•  Cellular,  public  mobile  two  way, 
and  pubhc  mobile  one  way  paging  ^ 
hcensees  should  enter  their  call  sign. 

Block  (14)— "PAYMENT  TYPE 
CODES": 

Cellular  and  Public  Mobile  Licensees 

CDCN:  Use  this  when  making  a 
regulatory  fee  payment  for  a  cellular 
radio  license  ($0.15  per  telephone 
number/unit). 

CPMN:  Use  this  code  when  making  a 
regulatory  fiae  payment  for  a  pubUc 
mobile  radio  license  ($0.15  per  unit). 

CDWN:  Use  this  code  when  making  a 
regulatory  fee  payment  for  a  pubUc 


mobile  one  way  paging  license  ($0.02 
per  imit). 
Block  (15)— "QUANTITY": 

Cellular  and  Public  Mobile  Licensees 

•  Cellular  radio  licensees  should 
enter  the  number  of  telephone  nimibers/ 
tmits. 

•  PubUc  mobile  radio  Ucensees 
should  enter  the  total  number  of  units. 

•  PubUc  mobile  radio  one  way  paging 
Ucensees  should  enter  the  total  niunber 
of  units. 

Block  (16)— "AMOUNT  DUE": 

•  For  cellular  radio  licensees 
(payment  type  code  CDCN),  multiply 
the  amount  from  Block  15  ("Quantity") 
by  $0.15.  Round  doivn  to  the  nearest 
whole  doUar. 

•  For  public  mobile  radio  licensees 
(payment  type  code  CPMN),  multiply 
the  amount  from  Block  15  ("Quantity") 
by  $0.15.  Round  down  to  the  nearest 
whole  doUar. 

•  For  public  mobile  radio  one  way 
paging  licensees  (payment  code  CDWN). 
mijJtiply  the  amount  from  Block  15 
("Quantity")  by  $0.02.  Round  down  to 
the  nearest  whole  dollar. 

Block  (17)— "FCC  CODE  1": 

•  Leave  this  block  blank. 
Block  (18— "FCC  CODE  2": 

•  Leave  this  block  blank. 
Federal  Commimications  Conmiission. 
William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  95-19046  Filed  8-2-95;  8:45  am] 

BILUNQ  CODE  tTia-OI-M 


FY  1995  Common  Carrier  Regulatory 
Fees 

August  1, 1995. 

The  Federal  Communications 
Commission  issues  this  PubUc  Notice  in 
order  to  provide  information  concerning 
the  payment  of  regulatory  fees  in  1995. 
If  you  hold  authorizations  in  any  of  the 
common  carrier  services,  excluding 
international  facilities  (space  stations, 
earth  stations,  bearer  circuits,  and 
international  public  fixed)  and 
commercial  wireless  faciUties  (cellular 
and  pubUc  mobile),  you  should 


carefully  review  this  PubUc  Notice. 
Separate  PubUc  Notices  for  international 
Ucensees  and  commercial  wireless 
Ucensees  are  available. 

Who  Must  Pay  Regulatory  Fees  in  1995 

Most  Ucensees  and  other  entities 
regulated  by  the  Commission  must  pay 
regulatory  fees  in  1995.  This  PubUc 
Notice  concerns  only  the  following 
Common  Carrier  regulatees: 
interexchange  carriers,  local  exchange 
carriers,  competitive  access  providers, 
operator  service  providers,  resellers 
(except  mobile  resellers  governed  by  the 
conunercial  wireless  radio  services)  and 
other  interstate  providers,  and  domestic 
pubUc  fixed  radio  (Part  21)  Ucensees. 
Governments  and  nonprofit  (exempt 
under  Section  501(c)  of  the  Internal 
Revenue  Code)  entities  are  exempt  from 
paying  regulatory  fees  and  should  not 
submit  payment,  but  may  be  asked  to 
submit  a  current  IRS  Determination 
Letter  documenting  its  nonprofit  status, 
a  certification  of  governmental 
authority,  or  certificaUon  from  a 
governmental  authority  attesting  its 
exempt  status. 

Why  the  Commission  Must  Collect 
Regulatory  Fees 

The  requirement  to  collect  annual 
regulatory  fees  from  common  carriers 
was  contained  in  PubUc  Law  103-66. 
"The  Omnibus  Budget  ReconciUation 
Act  of  1993."  These  regulatory  fees, 
which  are  likely  to  change  each  fiscal 
year,  are  used  to  offset  costs  associated 
with  the  Commission's  enforcement, 
pubUc  service,  international  and  policy 
and  rulemaking  activities.  These  fees  are 
in  addition  to  any  appUcation 
processing  fees  associated  with 
obtaining  a  hcense  or  other 
authorization  from  the  Commission. 

When  Fees  Will  Be  Due 

Common  carriers  must  pay  the 
following  regulatory  fees  to  the 
Conunission  by  September  20,  1995,  in 
order  to  avoid  a  25%  late  penalty. 


JMI 


*  Public  mobile  radio  licensees  with  more  than  99 
locations  that  have  been  given  multiple  call  signs 
for  the  same  license  should  list  only  one  call  sign 


on  Form  159  and  provide  a  separate  listing  of  all 
other  related  call  signs. 
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Type  of  fee 

Interexchange  Carriers 

Local  Exchange  Carriers 

Competitive  Access  Providers 

Operator  Service  Providers 

Resellers  

Other  Interstate  Providers 

Domestic  Public  Fixed  (47  CFR  Part  21)  


Regulatory  fee  payment 

Fee  code 

$0.00088  per  revenue  dollar 

COIN 

0.00088  per  revenue  dollar 

CDXN 

0.00088  per  revenue  dollar 

CDPN 

0.00088  per  revenue  dollar 

CSPN 

0.00088  per  revenue  dollar _ 

CRPN 

0.00088  per  revenue  dollar 

CIPN 

140  per  call  sign 

CCDN 

F€CFonnl59 

Regulatory  fee  pajrments  must  be 
accompanied  by  FCC  Fdito  159  ("FCC 
Remittance  Advice").  A  copy  of  this 
form,  with  specific  instructions,  is 
attached  to  this  Public  Notice.  Please 
see,  "Special  Instructions  for 
Completing  FCC  Forms  159  &  159-C" 
for  detailed  information  on  how  to 
correctly  complete  these  Forms. 

Where  to  Send  Regulatory  Fee 
Payments 

If  sending  your  regulatory  fee 
payment  by  mail,  please  address  your 
envelope  as  follows:  Federal 
Communications  Commission, 
Regulatory  Fees,  P.O.  Box  358835, 
Pittsburgh,  PA  15251-5835. 

If  you  prefer  to  send  your  regulatory 
fee  payment  by  courier  to  our  lockbox 
bank,  you  may  do  so  24  hours  per  day 
(except  bank  holidays).  Please  address 
yoiu  envelope  and  deliver  it  to  the 
following  address:  Federal 
Communications  Commission,  c/o 
Mellon  Bank,  Three  Mellon  Bank 
Center,  525  William  Penn  Way,  27th 
Floor,  Room  153-2713.  Pittsburgh,  PA 
15259-0001,  (Attention:  FCC  Module 
Supervisor). 

Method  of  Payment 

Regulatory  fee  payments  may  be  made 
by  check,  money  order,  or  by  credit  card 
(Visa  or  Mastercard  only).  When  paying 
by  credit  card,  please  make  sure  you 
sign  the  appropriate  block  of  Form  159. 
Payments  may  also  be  made  by  wire 
transfer  or  by  electronic  funds  transfer 
(EFT).  Instructions  for  wire  transfer 
payment  are  provided  below. 

In  its  Report  and  Order  the 
Commission  directed  that  the  Managing 
Director  negotiate  with  NECA  to  process 
regulatory  fees  on  behalf  of  its  pooling 
exchange  carriers  and  to  submit  their 
consohdated  fees  to  our  lockbox  bank  in 
a  single  instrument  of  payment.  The 
Commission  has  no  objection  to  NECA's 
submission  of  the  fee  on  behalf  of  its 
pooling  exchange  carriers  or  others. 
However,  we  remind  entities  subject  to 
the  payment  of  a  regulatory  fee  that  the 
regulatee,  not  an  agent,  such  as  NECA, 
is  responsible  for  ensuring  that  the 
payment  is  made  and  that  it  is  subject 


to  penalty  for  failure  to  submit  the 
entire  fee  due  in  a  timely  manner. 

Note:  We  encourage  arrangements  to 
consolidate  a  number  of  regulatory  fee 
payments  either  by  a  single  entity  or  by 
different  entities  into  a  single  payment 
instrument.  Consolidated  fee  payments  may 
cover  several  different  service  categories. 
Multiple  fee  payments  may  be  made  with  one 
check,  money  order,  credit  card  or  electronic 
payment.  Payors  who  will  be  making  a  single 
payment  for  a  significant  number  of  entities 
and  wish  to  submit  automated  data 
submissions  in  lieu  of  a  large  number  of  FOC 
Forms  159-C  ("Advice  Continuation  Sheets") 
may  do  so.  There  is  no  limit  to  the  number 
of  payment  items. 

Wire  Transfer  Pajnnent  Instructions 

A  wire  transfer  is  a  transaction  that 
you  initiate  via  yoiu-  bank.  It  authorizes 
your  bank  to  wire  funds  from  yoiu- 
accoimt  to  our  lockbox  bank,  the  Mellon 
Bank  in  Pittsburgh,  PA.  All  payihents 
made  by  wire  transfer  must  be 
supported  by  a  completed  FCC 
Remittance  Advice  (FCC  Form  159)  and 
Advice  Continuation  Sheet  (FCC  Form 
159-C),  if  required.  The  Form  159  must 
be  faxed  to  Mellon  Bank  at  (412)  236- 
5702  at  least  one  hour  before  the  wire 
transfer  on  the  same  business  day. 
Indicate  on  the  top  of  the  FCC  Form  159 
"Wire  Transfer — Regulatory  Fee 
Payment."  In  the  "Reserve  Box"  located 
at  the  upper  left  hand  comer  indicate 
"358835."  Failure  to  submit  the 
completed  Form  159  will  result  in  a 
delay  in  crediting  your  account.  Due  to 
Federal  Reserve  regulations,  wire 
transfers  received  after  6:00  p.m.  (EST) 
will  be  credited  the  next  business  day. 

The  following  information  should  be 
provided  to  your  bank  in  order  to 
complete  the  wire  transfer: 

ABA  Routing  Number  043000261 
Receiving  Bank:  Mellon  Pittsburgh 
BNF:  FCC/ ACV— 9116106 
OBI  Field:  (Skip  one  space  between 
each  information  item) 
"REGULATORYPAY" 
FCC  ACCOUNT  NO.-(Exactly  as  on 

Form  159,  Block  #1) 
PAYOR  NAME  (Exactly  as  on  Form 

159,  Block  #3) 
Phone:  (Daytime  Phone  #,  exactly  as 
on  Form  159,  Block  #9) 


Compliance 

Licensees  are  solely  responsible  for 
accurately  accounting  for  all  licenses 
and  for  paying  proper  regulatory  fees. 
Any  omission  or  payment  deficiency 
can  result  in  a  25%  monetary  penalty, 
dismissal  of  pending  actions,  and/or 
revocation  of  any  authorization. 
Additionally,  the  Commission  intends 
to  invoke  its  authority  under  the  Debt 
Collection  Act  against  any  licensee 
failing  to  meet  its  regulatory  fee 
payment  obligations. 

Note:  The  Conunission  has  identified 
several  entities  which  have  not  paid  the 
required  fise  for  FY  1994  and  has  begun 
taking  appropriate  steps  to  secure  collection 
of  these  fees  and  penalties  due.  You  are 
strongly  urged  to  submit  your  payment  on 
time  and  accurately  in  order  to  avoid  a 
penalty. 

Waivers,  Reductions  and  Deferments  of 
Regulatory  Fees 

The  Commission  will  consider 
requests  for  waivers,  reductions  or 
deferments  of  regulatory  fees,  in 
extraordinary  and  compelling 
circumstances  only,  upon  a  showing 
that  such  action  overrides  the  public 
interest  in  reimbursing  the  Commission 
for  its  regulatory  costs.  Timely 
submission  of  the  appropriate  regulatory 
fee  must  accompany  requests  for 
waivers  or  reductions.  This  will  ensure 
efficient  collection  in  situations  where  a 
waiver  or  reduction  is  not  warranted 
and  will  allow  the  requestor  to  avoid  a 
25%  late-payment  penalty  if  its  request 
is  denied.  The  regulatory  fee  would  be 
refunded  later  if  the  request  is  granted. 
Only  in  exceptional  or  compelling 
instances  (where  payment  of  the 
regulatory  fee  along  with  the  waiver  or 
reduction  request  could  result  in  the 
reduction  of  service  to  a  community  or 
other  financial  hardship  to  the  licensee), 
will  the  Commission  accept  a  petition  to 
defer  payment  along  with  a  waiver  or 
reduction  request.  All  requests  for 
deferments  must  be  received  before 
September  20, 1995,  in  order  to  avoid 
the  25%  late-payment  penalty. 

Additional  Information 

The  Commission  has  prepared  a 
number  of  informative  Fee  FiUng 
Guides  for  information  on  application 
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fiees  for  common  carrier  services,  or  for 
information  on  application  and 
regulatory  fees  for  mass  media, 
international,  cable  television, 
engineering  and  technology,  compliance 
and  information,  and  wireless  radio 
services.  These  Guides,  applicable 
Public  Notices,  and  Forms  159  and  159- 
C  are  available  from  the  Commission's 
Public  Service  Division  and  can  be 
downloaded  from  the  Internet 
(ftp@fcc.gov).  Forms  may  be  obtained  by 
contacting  the  Forms  Hotline  at  (800) 
418-3676  outside  the  Washington,  DC 
area,  or  (202)  418-3676  locally.  For 
additional  information,  please  contact 
the  Fees  Hotline  at  (202)  418-0192.  or 
write  to:  Federal  Communications 
Commission,  ATTN:  Public  Service 
Division,  1919  M  Street,  NW., 
Washington,  DC  20554. 

Payment  Pmcedures  for  Common 
Carriers 

Who  Must  Pay:  Interexchange  carriers 
(long  distance  telephone  companies), 
local  exchange  carriers  (local  telephone 


operating  companies), ^  competitive 
access  providers  (companies  other  than 
the  traditional  local  telephone 
companies  that  provide  interstate  access 
services  to  long  distance  carriers  and 
other  companies),  operator  service 
providers  (pay  telephone  operators), 
resellers  (companies  that  obtain  lines 
from  facilities  based  carriers  and  sell 
service  to  others),  other  interstate 
service  providers,  and  public  fixed 
licensees  (common  carriers  authorized, 
under  Part  22  of  our  Rules,  to  offer  land- 
based  or  air-to-ground  mobile  telephone 
services  to  the  public).^  Governments 
and  nonprofit  (exempt  under  section 
501  of  the  Internal  Revenue  Code) 
carriers  and  licensees  are  exempt  from 
paying  regulatory  fees  and  shoiild  not 
submit  payment,  but  may  be  asked  to 
submit  a  ciurent  IRS  Determination 
Letter  dociunenting  its  nonprofit  status, 
a  certification  of  govenunental 
authority,  or  certification  from  a 
governmental  authority  attesting  its 
exempt  status. 


Filing  Procedures  for  Public  Fixed  Radio 
Licensees 

Who  Must  Pay: 

Domestic  Public  Fixed  Radio    . 
Licensees:  Licensees  authorized  as  of 
October  1, 1994,  to  use  microwave 
frequencies  for  video  and  data 
distribution  commimications  within  the 
United  States.  These  services, 
authorized  under  Part  21  of  our  Rules, 
include  the  Point-to-Point  Microwave 
Radio  Service,  Local  Television 
Transmission  Radio  Service,  and  Digital 
Electronic  Message  Service. 

Governments  and  nonprofit  (exempt 
imder  section  501  of  the  Internal 
Revenue  Code)  carriers  and  licensees 
are  exempt  from  paying  regulatory  fees 
and  should  not  submit  payment,  but 
may  be  asked  to  submit  a  current  IRS 
Determination  Letter  documenting  its 
nonprofit  status,  a  certification  of 
governmental  authority,  or  certification 
frvm  a  governmental  authority  attesting 
its  exempt  status. 

Fee  Requirement: 


Type  of  fee 

Regulatory  fee  payment 

Fee 
code 

Domestic  Public  Fixed 

$140  per  call  sign 

CCDN 

Special  Instructions  for  Completing  FCC 
Forms  159  6-  159-C 

FCC  Form  159  ("FCC  Remittance 
Advice")  and,  as  necessary,  FCC  Form 
159-C  ("Advice  Continuation  Sheet") 
must  accompany  all  regulatory  fee 
payments.  Form  159  allows  payors  to 
report  information  on  one  or  more 
payment  items  (e.g.,  revenues,  call 
signs,  or  a  combination  of  any  two).  Use 
Form  159-C  to  report  additional 
payments. 

An  FCC  Form  159  and  159-C  have 
been  attached  to  this  PubUc  Notice  for 
you  to  complete  and  remit  v«th  your 
payment.  You  may  make  additional 
copies  of  the  forms  as  required.  In 
addition  to  the  instructions  for  Form 
159  (which  are  on  the  reverse  side  of  the 
Form),  the  following  information 
applies  specifically  to  common  carrier 
regulatees: 

Block  (12)— "FCC  CALL  SIGN/OTHER 
ID": 

^  Interexchange,  local  exchange, 
competitive  access  providers,  operator 
service  providers,  resellers,  and  other 
interstate  providers  should  enter  their 
NECA  company  identification  number. 


>  We  will  permit  the  holding  company  of  local 
exchange  carriers  to  aggregate  fee  payments  due  by 
its  operating  companies  and  submit  a  single 


^  PubUc  fixed  radio  licensees  should 
enter  their  call  sign. 

Block  (14h-"PAYMENT  TYPE 
CODES": 

Carriers 

CDIN:  Use  this  code  when  paying  for 
an  interexchange  carrier  regulatory  fee 
($0.00088  per  revenue  dollar). 

CDXN:  Use  this  code  when  paying  for 
a  local  exchange  carrier  regulatory  fee 
($0.00088  per  revenue  dollar). 

CDPN:  Use  this  code  when  paying  for 
a  competitive  access  provider  regulatory 
fee  ($0.00088  per  revenue  dollar). 

CSPN:  Use  this  code  when  paying  for 
an  operator  service  provider  regulatory 
fe^  ($0.00088  per  revenue  dollar). 

CRPN:  Use  mis  code  when  paying  for 
a  reseller  regulatory  fee  ($0.00088  per 
revenue  dollar). 

CIPN:  Use  this  code  when  paying  for 
other  interstate  provider  regulatory  fee 
($0.00088  per  revenue  dollar). 

Public  Fixed  Radio  Licensees 

CCDN:  Use  this  code  when  making  a 
regulatory  fee  pajmaent  for  a  domestic 
pubUc  fixed  radio  Ucense  ($140  per  call 
sign). 

Block  (15)— "QUANTITY": 


payment  to  cover  the  fee  requirements  of  its 
subsidiaries. 


Carriers 

I  Interexchange  carriers  subtract  the 
amount  in  Block  18  ("FCC  CODE  2") 
from  the  amount  in  Block  17  ("FCC 
CODE  1 ")  and  enter  their  TRS  net 
interstate  revenue. 

I  Local  exchange  carriers  subtract  the 
amount  in  Block  18  ("FCC  CODE  2") 
from  the  amount  in  Block  17  '("FCC 
CODE  1")  and  enter  their  TRS  net 
interstate  revenue. 

I  Competitive  access  providers 
subtract  the  amoimt  in  Block  18  ("FCC 
CODE  2")  from  the  amount  in  Block  17 
("FCC  CODE  1")  and  enter  their  TRS  net 
interstate  revenue. 

I  Operator  service  providers  subtract 
the  amount  in  Block  18  ("FCC  CODE  2") 
from  the  amoimt  in  Block  17  ("FCC 
CODE  1")  and  enter  their  TRS  net 
interstate  revenue. 

I  Resellers  subtract  the  amoimt  in 
Block  18  ("FCC  CODE  2")  from  the 
amount  in  Block  17  ("FCC  CODE  1") 
and  enter  their  TRS  net  interstate 
revenue. 

^  Other  interstate  providers  subtract 
the  amount  in  Block  18  ("FCC  CODE  2") 
from  the  amount  in  Block  17  ("FCC 


'  These  services  include  those  using  radio  to 
provide  telephone  services  at  fixed  locations,  such 
as  Basic  Exchange  Telecommunications  Radio 
Services,  Rural  Radio  and  Ofbhore  Radio. 
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CXDDE  1")  and  enter  their  TRS  net 
interstate  revenue. 

Public  Fixed  Radio  Licensees 

I  All  pubUc  fixed  radio  hcensees 
should  enter"!". 
BJockd  6}-" AMOUNT  DUE": 

•  For  interexchange  carrier  regulatory 
fees  (payment  type  code  CDIN), 
multiply  the  amount  in  Block  15 
("Quantity")  by  $0.00088. 

•  For  local  exchange  carrier 
regulatory  fees  (payment  type  code 
CDXN),  multiply  the  amoimt  in  Block 
15  ("Quantity")  by  $0.00088. 

•  For  competitive  access  provider 
regulatory  fees  (payment  type  code 
CDPN),  multiply  the  amount  in  Block  15 
("Quantity"(  by  $0.00088. 

•  For  operator  service  provider 
regulatory  fee  (payment  type  code 
CSPN),  multiply  the  amount  in  Block  15 
("Quantity")  by  $0.00088. 

•  For  reseller  regulatory  fees 
(payment  type  code  CRPN),  multiply  the 
amoimt  in  Block  15  ("Quantity")  by 
$0.00088. 

■  For  other  interstate  provider 
regulatory  fees  (payment  type  code 
CIPN),  multiply  the  amount  in  Block  15 
("Quantity")  by  $0.00088. 

•  For  domestic  pubUc  fixed  radio 
hcensees  (payment  type  code  CCDN), 
enter  $140.00. 

Block  (1 7)— FCC  CODE  1 ": 

•  For  interexchange  carrier  regulatory 
fee  (payment  type  code  ODIN),  enter  the 
total  interstate  revenue  as  reported  to 
the  TRS  Fund  (Une  15  of  FCC  Form 
431). 

•  For  local  exchange  carrier 
regulatory  fee  (payment  type  code 
CDXN),  enter  the  total  interstate  revenue 
as  reported  to  the  TRS  Fimd  (line  15  of 
FCC  Form  431). 

•  For  competitive  access  provider 
regulatory  fees  (payment  type  code 
CDPN),  enter  the  totJil  interstate  revenue 
as  reported  to  the  TRS  Fimd  (line  15  of 
FCC  Form  431). 

•  For  operator  service  provider 
regulatory  fees  (payment  type  code 
CSPN),  enter  the  total  interstate  revenue 
as  reported  to  the  TRS  Fund  (hne  15  of 
FCC  Form  431). 

•  For  reseller  regulatory  fee  (payment 
type  code  CRPN),  enter  the  total 
interstate  revenue  as  reported  to  the 
TRS  Fund  (line  15  of  FCC  Form  431). 

•  For  other  interstate  provider 
regulatory  fees  (payment  type  code 
CEPN),  enter  the  total  interstate  revenue 
as  reported  to  the  TRS  Fund  (line  15  of 
FCC  Form  431). 

•  For  domestic  pubUc  fixed  radio 
hcensees  (payment  type  code  CCDN), 
leave  blank. 

Block  (18)— FCC  CODE  2": 

•  For  interexchange  carrier  regulatory 
fees  (payment  type  code  CDIN),  enter 


the  cost  of  interstate 
telecommunications  facihties  taken  for 
resale  (including  the  cost  of  access 
services). 

•  For  local  exchange  carrier 
regulatory  fees  (payment  type  code 
CDXN),  enter  the  cost  of  interstate 
telecommunications  facihties  taken  for 
resale  (including  the  cost  of  access 
services). 

•  For  competitive  access  provider 
regulatory  fees  (payment  type  code 
CDPN),  enter  the  cost  of  interstate 
telecommunications  facilities  taken  for 
resale  (including  the  cost  of  access 
services). 

•  For  operator  service  provider 
regulatory  fees  (payment  type  code 
CSPN),  enter  the  cost  of  interstate 
telecommunications  facilities  taken  for 
resale  (including  the  cost  of  access 
services). 

•  For  reseller  regulatory  fees 
(payment  type  code  CRPN),  enter  the 
cost  of  interstate  telecommunications 
facihties  taken  for  resale  (including  the 
cost  of  access  services). 

•  For  other  interstate  provider 
regulatory  fees  (payment  type  code 
QCPN),  enter  the  cost  of  interstate 
teleconmnmications  facihties  taken  for 
resale  (including  the  cost  of  access 
services). 

•  For  domestic  pubhc  fixed  radio 
licensees  (payment  type  code  CCDN), 
leave  blank. 

Federal  Ck>mmunications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

Attachment 

Supplementary  Information 

A.  What  is  TRS? 

Telecommunications  Relay  Service 
(TRS)  is  a  telephone  transmission 
service  that  allows  persons  with  hearing 
and/or  speech  impairments  to  use  the 
telephone.  TRS  centers  use  special  staff 
and  equipment  to  relay  messages 
between  persons  using  text  te'^pKu.' 
and  persons  using  traditional 
telephones.  Under  Title  IV  of  the 
Americans  with  DisabiUties  Act  of  1990 
(ADA),3  all  conunon  carriers  providing 
voice  commimications  services  are 
required  to  provide  TRS  throughout  the 
areas  they  serve.  The  rates  charged  for 
TRS  calls  must  be  no  higher  than  those 
charged  for  functionally  equivalent 
voice  telephone  calls  of  similar  duration 
and  distance. 

B.  What  is  the  TRS  Fund? 

The  TRS  Fund  is  a  shared  funding 
mechanism  for  recovering  the  costs 


'Pub.  L.  No.  101-336,  §401,  104  Stat.  327,  366- 
69  (codified  at  47  U.S.C.  §  225j. 


involved  in  providing  interstate  TRS 
service.  All  common  carriers  providing 
interstate  telecommunications  service 
(voice  or  non-voice)  are  required  to 
contribute  a  portion  of  their  gross 
interstate  revenues  to  the  TRS  Fimd. 
TRS  providers  receive  payments  firom 
the  Fund  designed  to  compensate  them 
for  the  reasonable  costs  incurred  in 
providing  interstate  TRS.  The  TRS  Fimd 
is  currently  administered  by  the 
National  Exchange  Carrier  Association 
(NECA). 

C.  Which  Carriers  Must  File  TRS  Fund 
Worksheets? 

All  common  carriers  providing 
interstate  telecommunications  services 
within  the  United  States  must  file  the 
TRS  Fund  Worksheet.  For  this  purpose, 
the  United  States  is  defined  as  the 
conterminous  United  States,  Alaska, 
Hawaii,  American  Samoa,  Baker  Island, 
Guam,  Howland  Island,  Jarvis  Island, 
Johnston  Atoll,  Kingman  Reef,  Midway 
Island,  Navassa  Island,  the  Northern 
Mariana  Islands,  Palmyra,  Puerto  Rico, 
the  U.S.  Virgin  Islands,  and  Wake 
Island. 

For  the  purpose  of  calculating  TRS 
contributions,  interstate 
telecommunications  service  includes, 
but  is  not  limited  to,  the  interstate 
portion  of  the  following  types  of 
services:  cellular  telephone  and  paging, 
mobile  radio,  operator  services,  personal 
communications  service  (PCS),  access 
(including  Subscriber  Line  Charges), 
alternative  access  and  special  access, 
packet-switched,  WATS,  800,  900, 
message  telephone  service  (MTS), 
private  line,  telex,  telegraph,  video, 
satelhte,  international,  intraLATA,  and 
resale  services.  Note  that  all  local 
exchange  carriers  provide  interstate 
access  services,  and  therefore  must  file. 

Each  legal  entity  that  provides 
interstate  telecommunications  service 
m  ust  file  a  separate  TRS  Fund 
Worlaheet.  Entities  may  not  file 
worksheets  aggregating  revenue  for 
more  than  one  carrier.  Entities  that  have 
distinct  articles  of  incorporation  are 
separate  legal  entities.  All  affiliates  or 
subsidiaries  must  identify  the  ultimate 
controlling  parent  or  entity  on  their  TRS 
Fund  Worksheets. 

D.  Should  all  Carriers  Which  File  TRS 
Fund  Worksheets  Also  Pay  the  Common 
Carrier  Regulatory  Fee? 

No.  Comsat,  Mobile  service  and 
paging  carriers  pay  different  regulatory 
fees  and  should  not  pay  the  common 
carrier  fee.  All  other  carriers  that  file 
TRS  Fund  Worksheets  must  pay  the 
common  carrier  based  He. 
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E.  Should  a  Carrier  File  the  Regulatory 
Fee  If  It  Has  Not  Filed  a  TRS  Fund 
Worksheet? 

Yes.  If  a  common  carrier  provided 
interstate  telecommunications  services 
in  1994,  then  it  should  have  filed  a  TRS 
Fund  Worksheet  and  must  also  pay  the 
common  carrier  based  regulatory  fee. 
Carriera  should  have  filed  their  1995 
TRS  Fund  Worksheet  on  or  before  April 
26, 1995.  These  worksheets  used 
calendar  year  1994  revenue  data  to 
calculate  the  TRS  contribution  for  April 
1995  through  March  1996.  i\ny  carrier 
that  did  not  file  should  contact  the  TRS 
Fund  Administrator  at  201-884-8173  in 
order  to  obtain  a  filing  package  and  to 
be  assigned  a  6  digit  TRS  Fund  ID 
number.  This  number  must  be  included 
on  the  regulatory  fee  fihng.  The  Mailing 
address  of  the  TRS  Fund  Administrator 
is  "NECA,  FCC  TRS  Fund 
Administration,  100  South  Jefierson  Rd., 
Whippany,NJ  07981" 

F.  What  Type  of  Revenues  Are  Reported 
on  TRS  Fund  Worksheets? 

The  TRS  Fund  Worksheet  requires 
carriera  to  report  their  revenue  under 


ten  categories.  Four  of  the  revenue 
categories  are  for  local  services:  (1) 
Local  exchange  service;  (2)  local  private 
line  service;  (3)  mobile  radio,  cellular, 
paging  and  PCS;  and  (4)  alternative 
access  and  other — including  services  of 
competitive  access  providers.  Six  of  the 
categories  are  for  long  distance  services: 
(1)  Intrastate  access  service;  (2) 
interstate  access  service;  (3)  operator 
service  and  pay  telephone;  (4)  non- 
operator  switched  tool  service;  (5)  long 
distance  private  line  service;  and  (6)  all 
other  long  distance  services.  Carriers 
report  total  revenues  and  interstate 
revenues  for  each  category.  Carriera 
must  include  revenues  from  all  of  the 
different  types  of  services  listed  in 
section  C  above. 

Gross  or  total  revenues  include 
revenues  item  regulated,  detariffed,  and 
nonregulated  telecommunications 
services.  Gross  revenues  should  not 
include  non-telecommunications 
services,  such  as  the  lease  of  customer 
premises  equipment.  Gross  revenues 
consist  of  total  revenues  billed  to 
customera  with  no  allowances  for 
uncollectibles.  Billed  revenues  may  be 


distinct  from  booked  revenues.  For 
international  services,  gross  revenues 
consist  of  gross  revenues  billed  by  U.S. 
carriers  with  no  allowances  for 
settlement  payments.  Gross  revenues 
should  also  include  any  surchai^s  on 
communications  services  that  are  billed 
to  the  customer  and  either  retained  by 
the  carrier  or  remitted  to  a  non- 
government third  party  under  contract. 
Gross  revenues  should  exclude  taxes 
and  any  surcharges  that  are  not  recorded 
as  revenue,  but  which  instead  are 
remitted  to  government  bodies. 

G.  What  Kind  of  Costs  can  be  Deducted 
From  Revenues  Reported  on  TRS  Fund 
Worksheets  in  Order  to  Calculate  the 
Common  Carrier  Regulatory  Fee? 

Carriera  are  allowed  to  deduct 
interstate  access  expense  that  they  paid 
to  local  exchange  carriers  in  1994,  and'' 
they  are  allowed  to  deduct  the  interstate 
portion  of  the  costs  of  communications 
services  taken  for  resale  in  1994. 
Carriera  can  use  the  following 
worksheet  to  calculate  their  1995 
regulatory  fee. 


1994  data  (show  all  amounts  in  whole  dollars) 

Total  com- 
pany 

Interstate 
protion 

1.  Common  carrier  revenues  from  Line  15  of  FCC  Form  431  TRS  Fund  Worksheet 

2.  Access  expense  paid  to  local  exchange  carriers „ 

3.  Cost  of  facilities  taken  for  resale 

4.  Net  Interstate  Revenues  (Line  1  minus  Une  2  and  minus  Line  3) 

5.  Comnx>n  carrier  fee  factor 

00088 

6. 1995  Regulatory  Fee  (Line  4  times  Line  5)  

(PR  Doc.  95-19047  Filed  8-2-95;  8:45  amj 
aiLUNO  CODE  «712-01-M 

FY  1995  Mass  Media  Regulatory  Fees 

August  1, 1995. 

The  Federal  Communications 
Commission  issues  this  Pubhc  Nodce  in 
order  to  provide  information  concerning 
the  payment  of  regulatory  fees  in  1995. 
If  you  are  a  hcensee  in  any  of  the  mass 
media  services,  you  should  carefully 
review  this  Pubhc  Notice. 

Who  Must  Pay  Regulatory  Fees  in  1995 

Most  hcensees  and  other  entities 
regulated  by  the  Commission  must  pay 
regulatory  fees  in  1995.  This  Public 
Notice  concerns  the  following  Mass 
Media  hcensees:  commercial  AM  &  FM 
radio  stations,  commercial  television 
stations.  Low  Power  Television  and 
television  translator  and  booster 
hcensees,  broadcast  auxihary,  FM 
translatora  and  FM  booster  hcensees, 
and  multipoint  distribution  service 
hcensees.  Non-commercial  educational 


licensees  are  exempt  from  regulatory 
fees  as  are  hcensees  of  auxihary 
broadcast  services  such  as  low  power 
auxiliary  stations,  television  auxihary 
service  stations,  remote  pickup  stations 
and  aural  broadcast  auxihary  stations 
where  such  licenses  are  used  in 
conjunction  with  commonly  owned 
non-commercial  educational  stations. 
Emergency  broadcast  service  (EBS) 
hcenses  for  auxihary  service  facilities 
are  also  exempt  as  are  Instructional 
Television  Fixed  Service  (ITFS) 
licensees.  Governments  and  nonprofit 
(exempt  under  Section  501  of  the 
Internal  Revenue  Code)  entities  are 
exempt  from  paying  regulatory  fees  and 
should  not  submit  payment,  but  may  be 
asked  to  submit  a  current  IRS 
Determination  Letter  documenting  its 
nonprofit  status,  a  certification  of 
governmental  authority,  or  certification 
from  a  governmental  entity  attesting  to 
its  exempt  status.  Direct  broadcast 
satelhte  (DBS)  hcensees  are  exempt 
from  payment  of  regulatory  fees  on  an 
individual  subscriber  basis;  however, 
hcensees  of  operational  geosynchronous 


orbit  space  stations  are  subject  to 
payment  of  the  space  station  regulatory 
fee  (see  Pubhc  Notice  for  FY  1995 
International  Services  Regulatory  Fees). 

Why  the  Commission  Must  Collect 
Regulatory  Fees 

The  requirement  to  collect  annual 
regulatory  fees  was  contained  in  Pubhc 
Law  103-66,  "The  Omnibus  Budget 
Reconcihation  Act  of  1993".  These 
regulatory  fees,  which  are  likely  to 
change  each  fiscal  year,  are  used  to 
offset  costs  associated  vnth  the 
Commission's  enforcement,  public 
service,  international  and  pohcy  and 
rulemaking  activities.  These  fees  are  in 
addition  to  any  application  processing 
fees  associated  with  obtaining  a  license 
or  other  authorization  from  the 
Commission. 

When  Fees  Will  Be  Due 

Fee  payments  must  be  received  by  the 
Commission  by  September  20,  1995  in 
order  to  avoid  a  25%  late  penalty. 
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FCC  Form  159 

Regulatory  fee  payments  must  be 
accompanied  by  FCC  Fonn  159  ("FCC 
Remittance  Advice").  A  copy  of  this 
form,  with  specific  instructions,  is 
attached  to  this  Public  Notice.  Please 
see,  "Special  Instructions  for 
Completing  FCC  Forms  159  &  159-C" 
for  detailed  information  on  how  to 
correctly  complete  these  Forms. 

Where  to  Send  Regulatory  Fee 
Payments 

If  sending  your  regulatory  fee 
payment  by  mai],  please  address  your 
envelope  as  follows:  Federal 
Communications  Commission, 
Regulatory  Fees,  P.O.  Box  358835, 
Pittsburgh,  PA  15251-5835. 

If  you  prefer  to  send  your  regulatory 
fee  payment  by  courier  to  our  lockbox 
bank,  you  may  do  so  24  hours  per  day 
except  bank  holidays).  Please  address 
your  envelope  and  deliver  it  to  the 
following  address:  Federal 
Communications  Commission,  c/o 
Mellon  Bank,  Three  Mellon  Bank 
Center,  525  WiUiam  Penn  Way,  27th 
Floor,  Room  153-2713,  Pittsburgh,  PA 
15259-0001,  (Attention:  FCC  Module 
Supervisor). 

Method  of  Payment 

Regulatory  fee  payments  may  be  made 
by  check,  money  order,  or  by  credit  card 
(Visa  or  Mastercard  only).  When  paying 
by  credit  card,  please  make  sure  you 
sign  the  appropriate  block  of  Form  159. 
Payments  may  also  be  made  by  wire 
transfer  or  by  electronic  funds  transfer 
(EFT).  Instructions  for  wire  transfer 
payment  are  provided  below. 

We  encourage  arrangements  to 
consoUdate  a  number  of  regulatory  fee 
payments  either  by  a  single  entity  or  by 
different  entities  into  a  single  payment 
instnmient.  Consolidated  fee  payments 
may  cover  several  different  service 
categories.  Multiple  fee  payments  may 
be  made  with  one  check,  money  order, 
credit  card  or  electronic  payment. 
Payors  who  will  b^  making  a  single 
payment  for  a  significant  number  of 
entities  and  wish  to  submit  automated 
data  submissions  in  lieu  of  a  large 
number  of  FCC  Forms  159-C  ("Advice 
Continuation  Sheets")  may  do  so.  There 
is  no  limit  to  the  number  of  payment 
items. 

Wire  Transfer  Payment  Instructions 

A  wire  transfer  is  a  transaction  that 
you  initiate  via  your  bank.  It  authorizes 
yoiu  bank  to  wire  funds  from  your 
account  to  our  lockbox  bank,  the  Mellon 
Bank  in  Pittsburgh,  PA.  All  payments 
made  by  wire  transfer  must  be 
supported  by  a  completed  FCC 
Remittance  Advice  (FCC  Form  159)  and 


Advice  Continuation  Sheet  (FCC  Form 
159-C),  if  required.  The  Form  159  must 
be  faxed  to  Mellon  Bank  at  (412)  236- 
5702  at  least  one  hour  bef(»e  the  wire 
transfer  on  the  same  business  day. 
Indicate  on  the  top  of  the  FCC  Form  159 
"Wire  Transfer — Regulatory  Fee 
Payment."  In  the  "Reserve  Box"  located 
at  the  upper  left  hand  comer  indicate 
"358835."  Failure  to  submit  the 
completed  Form  159  will  result  in  a 
delay  in  crediting  yoiu-  account.  Due  to 
Federal  Reserve  regulations,  wire 
transfers  received  after  6:00  p.m.  (EST) 
will  be  credited  to  the  next  business 
day. 

The  following  information  should  be 
provided  to  your  bank  in  order  to 
complete  the  wire  transfer: 

ABA  Routing  Number  043000261 
Receiving  Bank:  Mellon  Pittsburgh 
FNF:  FCC/ ACV-91 16106 
OBI  Field:  (Skip  one  space  between 
each  information  item) 
"REGULATORYPAY" 
FCC  ACCOUNT  NO.  (Exactly  as  on 

Form  159,  Block  #1) 
PAYOR  NAME  (Exactly  as  on  Form 

159,  Block  »3) 
Phone:  (Daytime  Phone  #,  exactly  as 
on  Form  159.  Block  #9) 

Compliance 

Licensees  are  solely  responsible  for 
accurately  accounting  for  all  licenses 
and  for  paying  proper  regulatory  fees. 
Any  omission  or  payment  deficiency 
can  result  in  a  25%  monetary  penalty, 
dismissal  of  pending  actions,  and/or 
revocation  of  any  authorization. 
Additionally,  the  Commission  intends 
to  invoke  its  authority  under  the  Debt 
Collection  Act  against  any  licensee 
failing  to  meet  its  regulatory  fee 
payment  obligations. 

Note:  The  Commission  has  identified 
several  entities  which  have  not  paid  the 
required  fee  for  FY  1994  and  has  begun 
taking  appropriate  steps  to  secure  collection 
of  these  fees  and  penalties  due.  You  are 
strongly  urged  to  submit  your  payments  on 
time  and  accurately  in  order  to  avoid  a 
penalty. 

Waivers,  Reductions  and  Deferments  of 
Regulatory  Fees 

The  Commission  will  consider 
requests  for  waivers,  reductions  or 
deferments  of  regulatory  fees,  in 
extraordinary  and  compelling 
circumstances  only,  upon  a  showing 
that  such  action  overrides  the  pubUc 
interest  in  reimbursing  the  Commission 
for  its  regulatory  costs.  Timely 
submission  of  the  appropriate  regulatory 
fee  must  accompany  requests  for 
waivers  or  reductions.  This  will  ensure 
efficient  collection  in  situations  where  a 
waiver  or  reduction  is  not  warranted 


and  will  allow  the  requestor  to  avoid  a 
25%  late-payment  penalty  if  its  request 
is  denied.  The  regulatory  fee  would  be 
refunded  later  if  the  request  is  granted. 
Only  in  exceptional  or  compelUng 
instances  (where  payment  of  the 
regulatory  fee  along  with  the  waiver  or 
reduction  request  could  result  in  the 
reduction  of  service  to  a  community  or 
other  financial  hardship  to  the  licensee), 
will  the  Commission  accept  a  petition  to 
defer  payment  along  with  a  waiver  or 
reduction  request. 

Additional  Information 

The  Commission  has  prepared  a 
number  of  informative  Fee  Filing  gtiides 
for  information  on  application  fees  for 
mass  media  services,  and  for 
information  on  application  and 
regulatory  fees  for  the  common  carrier, 
mass  media,  international,  engineering 
and  technology,  compliance  and 
information  or  wireless  radio  services. 
These  Guides,  other  Public  Notices,  and 
Forms  159  and  159-C  are  available  fi-om 
the  Commission's  PubUc  Service 
Division  and  can  be  downloaded  from 
the  Internet  (ftp@fcc.gov).  Forms  may 
also  be  obtained  by  contacting  the 
Forms  Hotline  at  (800)  418-3676 
outside  the  Washington,  DC  area,  or 
(202)  418-3676  locally.  For  addiUonal 
information,  please  contact  the  Fees 
Hotline  at  (202)  418-0192,  or  write  to: 
Federal  Communications  Commission, 
ATTN:  Public  Service  Division,  1919  M 
Street,  NW.,  Washington,  DC  20554. 

Fee  Pa3rment  Procedures  for 
Commercial  AM  Radio  Stations 

Who  Must  Pay:  Licensees  of  Class  A. 
Class  B,  Class  C  &  Class  D  AM  radio 
stations  and  holders  of  construction 
permits  for  new  stations  in  the  AM 
service  whose  license  or  permit  was 
granted  on  or  before  October  1, 1994. 
AM  radio  station  licensees  who  also 
hold  auxiliary  broadcast  service  licenses 
operated  in  conjunction  with  the  main 
M4  station  (e.g.,  remote  pickup  stations, 
aural  broadcast  STLs,  intercity  relay 
stations  and  low  power  auxiliary 
stations)  will  also  be  assessed  a 
regulatory  fee  for  each  of  these  stations. 
Governments  and  nonprofit  (exempt 
imder  Section  501  of  the  Internal 
Revenue  Code)  entities  are  exempt  from 
paying  regulatory  fees  and  should  not 
submit  payment,  but  may  be  asked  to 
submit  a  current  IRS  Determination 
Letter  documenting  its  nonprofit  status, 
a  certification  of  governmental 
authority,  or  certification  from  a 
governmental  entity  attesting  to  its 
exempt  status. 

Conversion  Table:  For  those  licensees 
of  AM  radio  stations  who  may  be 


unfamiliar  with  the  ciurent  station  class 
designations,  we  provide  the  following: 
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Old  class 


Newdass 


Class  A. 


Old  class 

Newdass 

Class  II  &  III  

Class  B 

Class  II.D  &  II.S  „ 

Class  III.D  &  III.S  

Class  0. 
OassD 

Class  IV 

Class  C. 

Fee  Requirement:  Fees  are  assessed 
for  AM  radio  station  licensees  based 
upon  class  of  station  as  shov^rn. 
Determination  of  class  is  based  upon  the 
station's  most  recent  granted  Ucense  on 
or  before  October  1, 1994: 


AM  regulatory  fee  category 


Class  A  Station  Ucense 

Class  B  Station  License 

Class  C  Station  License 

Class  0  Station  License 

Broadcsist  Auxiliary  Station  License  

Constructiori  Permit  for  New  AM  Station 


Regulatory  fee 


$1,120 
620  .... 
250  .... 
310  .... 

30 

125  .... 


Payment  type 
code 


MLAN 
MNAN 
MRAN 
MPAN 
MUBN 
MIAN 


Note  that  an  Am  station  licensee  will 
be  assessed  $30  for  each  auxiliary 
license  it  holds.  Holders  of  construction 
permits  (CPs)  for  new  AM  stations  for 
which  a  license  to  cover  the  CP  had  not 
been  granted  as  of  October  1.  1994  will 
be  assessed  a  $125  fee  for  each  permit 
held,  regardless  of  station  class. 

Fee  Payment  Procedures  for 
Commercial  FM  Radio  Stations 

Who  Must  Pay:  Licensees  of 
commercial  FM  radio  stations  and 
holders  of  construction  permits  for  new 


stations  in  the  FM  service  whose  license 
or  permit  was  granted  on  or  before 
October  1.  1994.  FM  radio  station 
licensees  who  also  hold  auxiliary 
broadcast  service  licenses  operated  in 
conjunction  with  the  main  FM  station 
(e.g.,  remote  pickup  stations,  aural 
broadcast  STLs,  intercity  relay  stations 
and  low  power  auxiliary  stations)  will 
also  be  assessed  a  regulatory  fee  for  each 
of  these  stations.  Governments  and 
nonprofit  (exempt  imder  section  501  of 
the  Internal  Revenue  Code)  entities  are 
exempt  bom  paying  regulatory  fees  and 


should  not  submit  payment,  but  may  be 
asked  to  submit  a  current  IRS 
Determination  Letter  dociunenting  its 
nonprofit  status,  a  certification  of 
governmental  authority,  or  certification 
from  a  govenunental  authority  attesting 
its  exempt  status. 

Fee  Requirement:  Fees  are  assessed 
for  commercial  FM  radio  station 
licensees  based  upon  class  of  station  as 
shown  below.  Determination  of  class  is 
based  upon  the  station's  most  recent 
license  granted  on  or  before  October  1, 
1994: 


FM  regulatory  fee  category 


Class  C,  C1 ,  C2  or  8  FM  License 

Class  A,  81  or  C3  FM  License 

Broadcast  Auxiliary  License 

Construction  Permit  for  New  FM  Station 


Regulatory  fee 


$1,120 
745  .... 

30  

620  .... 


Payment 
type  code 


MLFN 
MMFN 
MUBN 
MNFN 


Note  that  commercial  FM  station 
licensees  will  be  assessed  $30  for  each 
auxiliary  license  it  holds.  Holders  of 
construction  permits  (CPs)  for  new  FM 
stations  for  which  a  license  to  cover  the 
CP  had  not  been  granted  as  of  October 
1, 1994  will  be  assessed  a  $620  fee  for 
each  permit  held,  regardless  of  station 
class. 

Fee  Payment  Procedures  for 
Commercial  VHFAJHF  TV  Stations 

Who  Must  Pay:  Licensees  of 
commercial  VHF  and  commercial  UHF 
television  stations  and  holders  of 
construction  permits  for  new  stations 


whose  license  or  permit  was  granted  on 
or  before  October  1, 1§94.  A  new 
reduced  fee  has  been  established  for 
satellite  television  stations  and  holders 
of  new  satellite  television  construction 
permits.  Commercial  television  station 
licensees  who  also  hold  auxiliary 
broadcast  service  licenses  operated  in 
conjimction  with  the  main  TV  station 
(e.g.,  remote  pickup  stations,  intercity 
relay  stations)  will  also  be  assessed  a 
regulatory  fee  for  each  of  these  stations. 
Governments  and  nonprofit  (exempt 
imder  section  501  of  the  Internal 
Revenue  Code)  entities  are  exempt  from 
paying  regulatory  fees  and  should  not 


submit  payment,  but  may  be  asked  to 
submit  a  current  IRS  Determination 
Letter  documenting  its  nonprofit  status, 
a  certification  of  governmental 
authority,  oi  certification  from  a 
govemmentai  authority  attesting  its 
exempt  status. 

Fee  Requirement:  Fees  are  assessed 
commercial  television  stations  licensees 
based  upon  the  size  of  the  Arbitron  ADI 
market  in  which  dieir  stations  are  listed 
in  the  1994  Edition  of  the  TV  &  Cable 
Factbook  No.  62  as  published  by  Warren 
Publishing.  Fees  will  be  assessed  as 
follows: 


Commercial  VHF  station 


Markets  1-1 

Markets  11-25 

Markets  26-50 

Markets  51-100 

Remaining  Markets  

Broadcast  Auxiliary  Station 
Construction  Permits 


Regu- 
latory fee 


822,420 

19.925 

14,950 

9.975 

6,225 

30 

4,975 


Payment 
typecnde 


MAVN 

M8VN 

MEVN 

MGVN 

MIVN 

MUBN 

MJVN 
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Commercial  UHF  statiom 


Markets  1-10 

Markets  1 1-25 

Markets  26-50 _„ 

Markets  51-100 

Remaining  Markets  

Broadcast  Auxiliary  Station 
Constructkxi  Permits _. 


Satellite  TV  statkxis 


All  Markets 

Constructkxi  Permits 


Regu- 
latory fee 


$17,925 

15.950 

11.950 

7.975 

4,975 

30 

3,975 


Regu- 
latory fee 


Payment 
type  code 


MCUN 
MDUN 
MFUN 
MHUN 
MJUN 
MUBN 
MKUN 


$620 
225 


Payment 
type  code 


MSSN 
MCSN 


Note  that  commercial  television 
station  licensees  will  be  assessed  $30  for 
each  auxihary  Ucense  it  holds.  Holders 
of  construction  permits  (CPs)  for 
television  stations  for  which  a  Ucense  to 
cover  the  CP  had  not  been  granted  as  of 
October  1, 1994  will  be  assessed  $4,975 
(VHF).  $3,975  (UHF),  or  $225  (SatelUte 
TV)  for  each  permit  held. 

Fee  Payment  Procedures  for  LPTV,  TV 
Translators  &  TV  Boosters,  FM 
Translators  &  FM  Boosters 

Who  Must  Pay:  Holders  of  Low  Power 
Television,  TV  translator  and  booster 
hcenses,  and  FM  translator  and  booster 
licenses  whose  license  was  granted 
before  October  1, 1994.  Governments 
and  nonprofit  (exempt  under  section 
501  of  the  Internal  Revenue  Code) 
entities  are  exempt  from  paying 
regulatory  fees  and  should  not  submit 


payment,  but  may  be  asked  to  submit  a 
current  IRS  Determination  Letter 
documenting  its  nonprofit  status,  a 
certification  of  governmental  authority, 
or  certification  from  a  governmental 
authority  attesting  its  exempt  status. 
Also  exempted  from  this  fee  are  non- 
commercial educational  FM  and  full 
service  television  broadcast  station 
hcensees  that  hold  low  power 
television.  TV  translator  or  TV  booster 
hcenses,  or  FM  translator  or  FM  booster 
hcenses  issued  on  or  before  October  1 , 
1994,  provided  those  stations  operate  on 
a  noncommercial  educational  basis.  We 
will  automatically  waive  the  regulatory 
fee  for  the  licensee  of  any  translator 
that:  (1)  Is  not  Ucensed  to,  in  whole  or 
in  part,  and  does  not  have  common 
ownership  with,  the  hcensee  of  a 
commercial  broadcast  station;  (2)  does 
not  derive  income  from  advertising;  and 


(3)  is  dependent  on  subscriptions  or 
contributions  from  the  members  of  the 
community  served  for  support.  Finally, 
hcensees  of  low  power  television,  TV 
translator  or  TV  booster,  or  FM 
translator  or  FM  booster  stations  whose 
hcenses  were  issued  on  or  before 
October  1, 1994  and  which  have 
obtained  a  fee  refund  because  of  a  NTIA 
facilities  grant  for  their  station  or  a  fee 
waiver  because  of  demonstrated 
comphance  with  the  ehgibiUty  and 
service  requirements  of  Section  73.621 
of  the  Commissions  Rules,  are  similarly 
exempt  from  payment  of  this  regulatory 
fee.  Licensees  claiming  an  exemption 
based  on  one  of  these  latter  criteria 
should  not  submit  payment,  but  may  be 
asked  to  document  their  exempt  status. 

Fee  Requirement:  Fees  are  assessed  on 
a  per  Ucense  basis  as  follows: 


Typeoflcense 


Low  Power  Television  Statioo.  TV  TranstetornV  Booster 

Transtof/TV  Booster „ 

FM  Translator/FM  Booster 


Regualtory 
fee 


$170 


170 


Payment 
type  code 


MLPN 
MSFN 


Fee  Pa3m[ient  Procedures  for  Multipoint 
Distribution  Service 

Who  Must  Pay:  Holders  of  multipoint 
distribution  service  hcenses  whose 
Ucense  was  granted  on  or  before  October 
1, 1994.  Governments  and  nonprofit 


Multipoint  Distributnn  Servwe 


(exempt  imder  section  501  of  the 
Internal  revenue  Code)  entities  are 
exempt  from  paying  regulatory  fees  and 
should  not  submit  payment,  but  may  be 
asked  to  submit  a  current  IRS 
Determination  Letter  documenting  its 


nonprofit  status,  a  certification  of 
governmental  authority,  or  certification 
from  a  governmental  authority  attesting 
its  exempt  status. 

Fee  Requirement:  Fees  are  assessed  on 
a  per  Ucense  basis  as  follows: 


Type  of  license 


Regu- 
latory fee 


$140 


Payment 
type  code 


MDSN 


Special  Instructions  for  Completing 
FCC  Forms  159  &  159-C 

FCC  Form  159  ("FCC  Remittance 
Advice")  and,  as  necessary,  FCC  Form 
159-C  ("Advice  Continuation  Sheet") 
must  accompany  aU  regulatory  fee 
payments.  Form  159  allows  payors  to 


report  information  on  one  or  more 
payment  items  (e.g.,  multiple  FM  or  TV 
station  Ucenses).  Use  Form  159-C  to 
report  additional  payments. 

An  FCC  Form  159  and  a  159-C  have 
been  attached  to  this  PubUc  Notice  for 
you  to  complete  and  remit  with  your 


payment.  You  may  make  additional 
copies  of  the  forms  as  required.  In 
addition  to  the  instructions  for  Form 
159  (which  are  on  the  reverse  side  of  the 
Form),  the  following  information 
appUes  specifically  to  mass  media  fee 
payors. 
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If 


Block  (12)— "FCC  Call  Sign/Other  ID" 
•  AU  Mass  Media  payors  must  enter 

n  this  block  the  call  sign  of  the 

Station(s)  for  which  the  regulatory  fee  is 

being  paid. 
Block  (14)— Payment  Type  Code" 
Enter  the  appropriate  payment  type 

»de  as  Usted  below: 

E  Television  Stations 
A.VN:  Use  this  code  when  paying  a 
latory  fee  for  a  commercial  VHF 
television  station  in  Arbitron  markets  1- 
0  ($22,420). 

MBVN:  Use  this  code  when  paying  a 
regulatory  fee  for  a  commercial  VHF 
television  station  in  Arbitron  markets 
11-25  ($19,925). 

MEVN:  Use  this  code  when  paying  a 
regulatory  fee  for  a  commercial  VHF 
television  station  in  Arbitron  markets 
26-50  ($14,950). 

MGVN:  Use  this  code  when  pajring  a 
regulatory  fee  for  a  commercial  VHF 
television  station  in  Arbitron  markets 
51-100  ($9,975). 

MTVN:  Use  this  code  when  paying  a 
regulatory  fee  for  a  commercial  VHF 
television  station  in  Arbitron  markets 
($6,225). 

MJVN:  Use  this  code  when  paying  a 
regulatory  fee  for  a  construction  permit 
for  a  VHF  television  station  I$4,975). 

UHF  Television  Stations 

j    MCUN:  Use  this  Code  when  paying  a 
regulatory  fee  for  a  commercial  UHF 
television  station  in  Arbitron  markets  1- 
ko  ($17,925). 

I   MDUN:  Use  this  Code  when  paying  a 
regulatory  fee  for  a  commercial  UHF 
television  station  in  Arbitron  markets 
11-25  ($15,950). 

MFUN:  Use  this  Code  when  paying  a 
regulatory  fee  for  a  commercial  UHF 
television  station  in  Arbitron  markets 
26-50  ($11,950). 

MHUN:  Use  this  Code  when  paying  a 
regulatory  fee  for  a  commercial  UHF 
television  station  in  Arbitron  markets 
51-100  ($7,975). 

MJUN:  Use  this  Code  when  paying  a 
regulatory  fee  for  a  commercial  UHF 
television  station  in  aU  other  Arbitron 
markets  ($4,975). 

j  j   MKUN:  Use  this  Code  when  paying  a 
'  regulatory  fee  for  construction  permit 
for  a  commercial  UHF  television  station 
($3,975). 

AM  Radio  Stations 

MLAN:  Use  this  code  when  pajring  a 
regulatory  fee  for  a  Class  A  AM  radio 
Station  ($1,120). 

MNAN:  Use  this  code  when  paying  a 
regulatory  fee  for  a  Class  B  AM  radio 
i  Station  ($620). 

1 1   MRAN:  Use  this  code  wnen  paying  a 
regulatory  fee  for  a  Class  C  AM  radio 
station  ($250). 


MP  AN:  Use  this  code  when  paying  a 
regulatory  fee  for  a  Class  D  AM  radio 
Station  ($310). 

MTAN:  Use  this  code  when  paying  a 
regulatory  fee  for  a  construction  permit 
for  an  AM  radio  Station  ($125). 

FM  Radio  Stations 

MLFN:  Use  this  code  when  paying  a 
regulatory  fee  for  a  Class  C,  C!,  C2  or  B 
FM  radio  station  ($1,120). 

MMFN:  Use  this  code  when  paying  a 
regulatory  fee  for  a  Class  A,  Bl  or  C3  FM 
radio  station  ($745). 

MNFN:  Use  this  code  when  paying  a 
regulatory  fee  for  a  construction  permit 
for  an  FM  radio  station  ($620). 

SatelUte  Television  Stations 

MSSN:  Use  this  code  when  paying  a 
regulatory  fee  for  a  satellite  TV  station 
($620). 

MCSN:  Use  this  code  when  paying  a 
regulatory  fee  for  a  construction  permit 
for  a  satelUte  TV  station  ($225). 

Low  Power  Television  Station,  TV 
Translator/Booster  FM  Translator/ 
Booster 

MLPN:  Use  this  code  when  paying  a 
regulatory  fee  for  a  Low  Power 
Television  station,  or  a  television 
translator  or  television  booster  ($170). 

MSFN:  Use  this  code  when  paying  a 
regulatory  fee  for  an  FM  translator  or 
FM  booster  ($170). 

Broadcast  Auxiliary  Station 

MUBN:  Use  this  code  when  paying  a 
regulatory  fee  for  a  broadcast  auxiliary 
station  ($30). 

Multipoint  Distribution  Service  Station 

MDSN:  Use  this  code  when  paying  a 
regulatory  fee  for  a  multipoint 
distribution  service  station  ($140). 

Block  (15)— "Quantity": 

•  AU  mass  media  fee  payors  must 
enter  "1"  in  this  block. 

Block  (16)— "Amount  Due": 

•  Enter  the  dollar  amount  associated 
vfith  the  corresponding  Payment  Type 
Code  entered  in  Block  (14). 

Block  (17)— "FCC  Code  1": 

•  If  you  are  paying  an  AM  or  FM 
regulatory  fee,  enter  the  authorized 
frequency  shown  on  your  Ucense  or 
permit. 

•  If  you  are  paying  a  television  or 
Low  Power  Television  station  regulatory 
fee,  enter  the  applicable  channel 
number. 

•  If  you  are  paying  a  TV  translator, 
TV  booster,  broadcast  auxiliary,  FM 
translator,  FM  booster  or  a  multipoint 
distribution  service  station  regulatory 
fee,  leave  this  section  blank. 

Block  (18)— "FCC  Code  2": 

•  If  you  are  paying  an  AM,  FM,  TV 
or  Low  Power  Television  regulatory  fee. 


enter  the  name  of  the  state  and 
commimity  (in  that  order)  of  Ucenses  for 
the  station  for  which  the  regulatory  fee 
is  being  paid.  Please  note  that  this  block 
is  for  state  and  community  of  license, 
not  mailing  address.  Please  use  the 
appropriate  two  letter  post  office 
abbreviation  for  the  state. 

•    If  you  are  paying  a  TV  translator, 
TV  booster,  broadcast  auxiUary,  FM 
translator,  FM  booster  or  a  multipoint 
distribution  service  station  regulatory 
fee,  leave  this  section  blank. 

Federal  Communications  Commission. 

WiUiam  F.  Caton, 

Acting  Secretary. 

[PR  Doc.  95-19048  Filed  8-2-95:  8:45  am) 

BILUNQ  CODE  S712-01-M 


FY  1995  Cable  Television  System 
Regulatory  Fee 

August  1.  1995. 

The  Federal  Communications 
Commission  issues  this  PubUc  Notice  in 
order  to  provide  information  concerning 
the  payment  of  regulatory  fees  in  1995. 
If  you  are  an  operator  of  a  cable 
television  system  or  a  licensee  of  a  cable 
antenna  relay  service  (CARS)  or 
broadcast  auxiUary  service,  you  should 
carefully  review  this  Public  Notice. 

Who  Must  Pay  Regulatory  Fees  in  1995 

Cable  television  systems  operating  on 
or  before  December  31,  1994  must  pay 
regulatory  fees  per  subscriber  in  1995. 
Governments  and  nonprofit  (exempt 
under  Section  501(c)  of  the  Internal 
Revenue  Code)  entities  are  exempt  from 
paying  regulatory  fees  and  should  not 
submit  payment,  but  may  be  asked  to 
submit  a  current  IRS  Determination 
Letter  documenting  its  nonprofit  status, 
a  certification  of  governmental 
authority,  or  certification  from  a 
governmental  authority  attesting  to  its 
exempt  status.  All  cable  television 
systems  must  pay  regulatory  fees  of 
$0.49  per  subscriber  for  each 
commimity  unit  in  which  it  operates. 
Additionally,  each  system  operating  on 
or  before  October  1, 1994  must  pay  a 
$290.00  fee  for  each  CARS  Ucense  held 
and,  if  appUcable,  a  $30.00  fee  for  each 
Broadcast  Auxiliary  Service  license 
held.  In  the  event  that  there  has  been  a 
change  in  ownership  of  a  system  after 
the  effective  dates  above,  but  before  the 
date  payment  is  due,  responsibility  for 
payment  of  the  regulatory  fees  rests 
upon  the  new  owner. 

Why  the  Commission  Must  Collect 
Regulatory  Fees 

The  requirement  to  collect  annual 
regulatory  fees  from  cable  television 
systems  was  contained  in  Public  Law 
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103-66.  "The  Omnibus  Budget 
Reconciliation  Act  of  1993."  These 
regulatory  fees,  which  are  likely  to 
change  each  fiscal  year,  are  used  to 
offset  costs  associated  with  the 
Commission's  enforcement,  public 


service,  international  and  policy  and 
rulemaking  activities.  These  fees  are  in 
addition  to  any  appUcable  processing 
fees  associated  with  obtaining  a  Ucense 
or  other  authorization  from  the 
Commission. 


When  Fees  Will  Be  Due 

All  cable  systems  must  pay  the 
following  regulatory  fees  to  the 
Commission  by  September  20,  1995,  in 
order  to  avoid  a  25%  late  penalty: 


Type  of  fee 


Cable  System  Subscritwr  Fee 

CARS  License 

Broadcast  Auxiliary  Services  License 


Regulatory  fee  payment 


$0.49  per  subscriber 

290  per  license 

30  per  license 


Fee  code 


TCXJN 
TQCN 
MUBN 


FCC  Form  159 

Regulatory  fee  payment  must  be 
accompanied  by  FCC  Form  159  ("FCC 
Remittance  Advice").  A  copy  of  this 
form,  with  specific  instructions,  is 
attached  to  this  Public  Notice.  Please 
see  "Special  Instructions  for  Completing 
FCC  Forms  159  &  159-C"  for  detailed 
information  on  how  to  correctly 
complete  these  Forms. 

Where  To  Send  Regulatory  Fee 
Payments 

If  sending  your  regidatory  fee 
payment  by  mail,  please  address  you 
envelope  as  follows:  Federal 
Communications  Commission, 
Regulatory  Fees,  P.O.  Box  358835, 
Pittsburgh,  PA  15251-5835. 

If  you  prefer  to  send  your  regulatory 
fee  payment  by  courier  to  our  lockbox 
bank,  you  may  do  so  24  hours  per  day 
(except  bank  hoUdays).  Please  address 
yoiu'  envelope  and  deliver  it  to  the 
following  address:  Federal 
Conuniuiications  Cormnission,  c/o 
Mellon  Bank,  Three  Mellon  Bank 
Center,  525  Wilham  Penn  Way,  27th 
Floor,  Room  153-2713,  Pittsburgh,  PA 
15259-0001,  (Attention:  FCC  Module 
Supervisor). 

Method  of  Payment 

Regxilatory  fee  payments  may  be  made 
by  check,  money  order,  or  by  credit  card 
(Visa  or  Mastercard  only).  When  paying 
by  credit  card,  please  make  siue  you 
sign  the  appropriate  block  of  Form  159. 
Payments  may  also  be  made  by  wire 
transfer  or  by  electronic  funds  transfer 
(EFT).  Instructions  for  wire  transfer 
payment  are  provided  below. 

Note:  We  encourage  arrangements  to 
consolidate  regulatory  fee  payments  either  by 
a  single  entity  or  by  different  entities  into  a 
single  payment  instrument.  Consolidated  fee 
payments  may  cover  several  different  service 
categories.  Multiple  fee  payments  may  be 
made  with  one  check,  money  order,  credit 
card  or  electronic  payment.  Payors  who  will 
l>e  making  a  single  payment  for  a  significant 
number  of  entities  and  wish  to  submit 
automated  data  submissions  in  lieu  of  a  large 
number  of  FCC  Forms  159-C  ("Advice 
Continuation  Sheets")  may  do  so.  There  is  no 
limit  to  the  number  of  payment  items. 


Wire  Transfer  Payment  Instructions 

A  wire  transfer  is  a  transaction  that 
you  initiate  via  your  bank.  It  authorizes 
yoiu'  bank  to  wire  funds  from  your 
account  to  our  lockbox  bank,  the  Mellon 
Bank  in  Pittsbiu^,  PA.  All  payments 
made  by  wire  transfer  must  be 
supported  by  a  completed  FCC 
Remittance  Advice  (FCC  Form  159)  and 
Advice  Continuation  Sheet  (FCC  For 
159-C),  if  required.  The  Form  159  must 
be  faxed  to  Mellon  Bank  at  (412)  236- 
5702  at  least  one  hour  before  the  wire 
transfer  on  the  same  business  day. 
Indicate  on  the  top  of  the  FCC  Form  159 
"Wire  Transfer — Regulatory  Fee 
Payment."  In  the  "Reserve  Box"  located 
at  the  upper  left  hand  comer  indicate 
"358835."  Failure  to  submit  the 
completed  Form  159  will  result  in  a 
delay  in  crediting  your  account.  Due  to 
Federal  Reserve  regulations,  wire 
transfers  received  after  6:00  p.m.  (EST) 
will  be  credited  the  next  business  day. 

The  following  information  should  be 
provided  to  yoiu  bank  in  order  to 
complete  the  wire  transfer: 
ABA  Routing  Niunber  043000261 
Receiving  Bank:  Mellon  Pittsburgh 
BNF:  FCC/ ACV— 9116106 
OBI  Field:  (Skip  one  space  between 
each  information  item) 

"REGULATORYPAY" 

FCC  ACCOUNT  NO.  (Exactly  as  on 
form  159,  Block  #1) 

PAYOR  NAME  (Exactly  as  on  Form 
159,  Block  #3) 

Phone:  (Daytime  Phone  #,  exactly  as 
on  Form  159,  Block  #9 

Compliance 

Cable  television  systems  are  solely 
responsible  for  acciuately  accounting 
for  all  CARS  and  Broadcast  AuxiUary 
Service  Ucense,  as  well  as  subscribers 
within  each  community  uiut,  and  for 
paying  the  proper  regtdatory  fees.  Any 
omission  or  payment  deficiency  may 
result  in  a  25%  monetary  penalty, 
dismissal  of  pending  actions,  and/or 
revocation  of  any  authorization. 
Additionally,  the  Commission  will 
invoke  its  authority  under  the  Debt 
Collection  Act  against  any  cable 


television  system  failing  to  meet  its 
regulatory  fee  payment  obligations. 

Note:  The  Commission  has  identified 
several  entiUes  which  have  not  paid  the 
required  iee  for  FY  1994  and  has  begun 
taking  appropriate  steps  to  seoire  collection 
of  these  fees  and  penalties  due.  You  are 
strongly  urged  to  submit  your  payment  on 
time  and  accurately  in  order  to  avoid  a 
penalty. 

Waivers,  Reductions  and  Deferments  of 
Regulatory  Fees 

The  Commission  will  consider 
requests  for  waivers,  reductions  or 
deferments  of  regulatory  fees,  in 
extraordinary  and  compelling 
circumstances  only,  upon  a  showing 
that  such  action  overrides  the  public 
interest  in  reimbiu^ing  the  Commission 
for  its  regulatory  costs.  Timely 
submission  of  the  appropriate  regulatory 
fee  must  accompany  requests  for 
waivers  or  reductions.  This  will  ensure 
efficient  collection  in  situations  where  a 
waiver  or  reduction  is  not  warranted 
and  will  allow  the  requestor  to  avoid  at 
25%  late-payment  penalty  if  its  request 
is  denied.  The  reguiatory  fee  would  be 
refunded  if  the  request  is  granted.  Only 
in  exceptional  or  compelling  instances 
(where  payment  of  the  regulatory  fee 
along  with  the  waiver  or  reduction 
request  could  result  in  the  reduction  of 
service  to  a  community  or  other 
financial  hardship  to  the  regulate  or 
Ucensee)  will  the  Commission  accept  a 
petition  to  defer  payment  along  with  a 
waiver  or  reduction  request.  All 
requests  for  deferments  must  be 
received  before  September  20,  1995,  in 
order  to  avoid  the  25%  late-payment 
penalty. 

Additional  Information 

The  Commission  has  prepared  a 
niunber  of  informative  Fee  FiUng 
Guides  for  information  on  application 
fees  for  cable  services,  and  for 
information  on  application  and 
regulatory  fees  for  the  common  carrier, 
mass  media,  international,  engineering 
and  technology,  compUance  and 
information,  and  wireless  radio  services. 
These  Guides,  appUcable  PubUc 
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Notices,  and  Forms  159  and  159-C  are 
available  from  the  Commission's  PubUc 
Service  Division  and  can  be 
downloaded  from  the  Internet 
(ftp@fcc.gov).  Forms  may  also  be 
obtained  by  contacting  the  Forms 
HotUne  at  (800)  418-3676  outside  the 
Washington,  DC  area,  or  (202)  418-3676 
locally.  For  additional  information, 
please  contact  the  Fees  Hotline  at  (202) 
418-0192,  or  write  to:  Federal 
CommunicaUons  Commission,  ATTN: 
PubUc  Service  Division,  1919M  Street, 
NW.,  Washington,  DC  20554. 

Payment  Procedures  for  Cable 
Television  Systems 

Suscriber  Fees 

All  cable  television  system  are  subject 
to  a  fee  of  $0.49  per  subscriber.  ^  A 
system's  total  subscriber  fee  can  be 
determined  by  multiplying  $0.49  times 
the  niunber  of  subscribers  within  all 
conununity  units  in  which  it  operates 
(as  defined  below  and  at  page  2  of  the 
Instructions  for  FCC  Form  325  "Aimual 
Report  of  Cable  Television  Systems"). 
Use  the  same  number  of  subscribers  as 
reported  to  the  Commission  in  your 
1994  Annual  Report  of  Cable  Television 
Systems — FCC  Form  325.  You  may  pay 
for  multiple  community  units  with  a 
single  payment  instrument  as  long  as 
the  community  units  are  all  part  of  the 
same  cable  system  or  are  part  of  a  group 
of  commonly-owned  cable  systems. 

CARS  and  Broadcast  Auxiliary  Licenses 

Cable  systems  holding  CARS  licenses 
must  pay  a  regulatory  fee  of  $290.00  for 
each  CARS  license  and,  if  appUcable,  a 
regulatory  fee  of  $30.00  for  each 
Broadcast  Auxiliary  Service  license  held 
as  of  October  1,  1994. 

Note:  One  payment  may  be  submitted  for 
all  regulatory  fee  obligations  [i.e.,  "subscriber 
fees"  and  all  Cable  Antenna  Relay  Service 
and  Broadcast  Auxiliary  Service  licenses). 

Payment  Due  Date 

All  regulatory  fee  payments  for  cable 
television  systems  must  be  received  at 
the  Commission  by  September  20,  1995. 

Special  Instructions  for  Completing 
FCC  Forms  159  &  159-C 

FCC  Form  159  ("FCC  Remittance 
Advice")  and,  as  necessary,  FCC  Form 
159-C  ("Advice  Continuation  Sheet") 


'  Number  of  Subscribers  In  a  Conununity 
UnitsNumber  of  single  family  dwellings>Number 
of  individual  households  in  multiple  dwelling  units 
(e.g.,  apartments,  condominiums,  mobile  home 
parks,  etc.)  paying  at  the  basic  subscriber 
rate+Number  of  bulk-rate  customers+Number  of 
courtesy  and  tee  service.  (NOTE:  Bulk-Rate 
Customersstotal  annual  bulk  rate  charge+basic 
annual  subscription  rate  for  individual  households). 
See  also,  FCC  Form  325  Instructions  (page  2). 


must  accompany  all  regulatory  fee 
payments.  Form  159  allows  payors  to 
report  information  on  one  or  more 
payment  items  (e.g.,  multiple 
community  units,  CARS  licenses. 
Broadcast  AuxiUary  5?ervice  licenses,  or 
any  combination).  Use  Form  159-C  to 
report  additional  community  units  or 
licenses. 

FCC  Form  159  and  159-C  have  been 
attached  to  this  Public  Notice  for  you  to 
complete  and  remit  with  your  payment. 
Payors  fiUng  electronically  must  include 
information  equivalent  to  the  items  on 
the  FCC  Form  159  and  159-C.  You  may 
make  additional  copies  of  the  forms  as 
required.  In  addition  to  the  instructions 
for  Form  159  (which  are  on  the  reverse 
side  of  the  Form  159),  the  following 
information  applies  specifically  to  cable 
television  payors: 

Block  12— "FCC  Call  Sign/Other  ID": 

•  Enter  your  community  imit 
identification  number  for  reporting 
subscribers  in  each  community  unit 
within  your  system. 

•  Enter  your  call  sign  for  CARS  or 
AuxiUary  Service  licenses. 

Block  (14)— "Payment  Type  Code": 

TOCN:  Use  this  code  when  paying  a 
subscriber  fee  ($0.49  per  subscriber). 
Please  note  that  subscriber  information 
must  be  provided  for  each  community 
unit  in  which  the  system  is  operated. 

TQCN:  Use  this  code  when  making  a 
regulatory  fee  payment  for  a  CARS 
license  ($290.00  per  Ucense). 

MUBN:  Use  this  code  when  making  a 
regulatory  fee  payment  for  a  Broadcast 
AuxiUary  Service  license  ($30.00  per 
license). 

Block  (15)— "Quantity": 

•  For  subscriber  fees  (payment  type 
code  TOCN)  enter  the  number  of 
subscribers  within  each  community 
unit.  For  CARS  or  Broadcast  Auxiliary 
Service  licensees,  enter  "1"  in  this 
block. 

Block  (16)— "Amount  Due": 

•  For  subscriber  fees  (payment  type 
code  TOCN),  multiply  the  amount  in 
Block  15  ("Quantity")  by  $0.49  and 
enter  the  result  here.  Round  down  to  the 
nearest  whole  dollar. 

•  For  CARS  licenses  (payment  type 
code  TQCN)  enter  $290.00. 

•  For  Broadcast  AuxiUary  Service 
licenses  (payment  type  code  MUBN) 
enter  $30.00. 

Block  (17)— "FCC  Code  1 ": 

•  Leave  Blank. 

Blank  (18)— "FCC  Code  2": 

•  For  subscriber  fees  only  (i.e., 
payment  type  code  TCDCN):  Provide  the 
name  of  the  commimity  imit. 


Federal  Communications  (Commission. 
William  F.  Caton,  - 

Acting  Secretary. 
[FR  Doc.  95-19049  Filed  8-2-95;  8:45  am] 

BIIJJNG  CODE  e712-01-M 

-—     ■    "       I 

FY  1995  International  Services 
Regulatory  Fees 

August  1.  1995. 

The  Federal  Communications 
Commission  issues  this  PubUc  Notice  in 
order  to  provide  valuable  information 
concerning  the  payment  of  regulatory 
fees  in  1995.  If  you  are  a  licensee  in  any 
of  the  services  handled  by  the 
International  Bureau,  you  should 
carefully  review  this  PubUc  Notice. 

Who  Must  Pay  Regulatory  Fees  in  1995 

The  following  regulatees  must  pay 
fees  in  1995:  international  public  fixed 
(Part  23)  licensees.  intemaUonal  (HF) 
broadcast  licensees  (Part  73),  providers 
of  international  bearer  circuits,  earth 
station  regulatees,  and  space  station 
regulatees.  Ck)vemments  and  nonprofit 
(exempt  under  Section  501(c)  of  the 
Internal  Revenue  Code)  entities  are 
exempt  from  paying  regulatory  fees  and 
should  not  submit  payment,  but  may  he 
asked  to  submit  a  current  IRS 
Determination  Letter  dociunenting  its 
nonprofit  status,  a  certificaUon  of 
governmental  authority,  or  certification 
from  a  governmental  authority  attesting 
to  its  exempt  status.  Direct  broadcast 
satelUte  (DBS)  Ucensees  are  exempt 
from  payment  of  regulatory  fees  on  an 
individual  subscriber  basis;  however, 
Ucensees  of  operational  geosynchronous 
orbit  space  stations  utiUzed  for  DBS  are 
subject  to  payment  of  the  space  station 
regulatory  fee. 

Why  the  Commission  Must  Collect 
Regulatory  Fees 

The  requirement  to  collect  annual 
regulatory  fees  from  international 
regulatees  was  contained  in  PubUc  Law 
103-66,  "The  Omnibus  Budget 
Reconciliation  Act  of  1993."  These 
regulatory  fees,  which  are  likely  to 
change  each  fiscal  year,  are  used  to 
offset  costs  associated  with  the 
Commission's  enforcement,  public 
service,  international  and  policy  and 
rulemaking  acUvities.  These  fees  are  in 
addition  to  any  appUcation  processing 
fees  associated  with  obtaining  a  Ucense 
or  other  authorization  from  the 
Commission, 

When  Fees  Will  Be  Due 

Regulatees  must  pay  the  following 
regulatory  fees  to  the  Commission  by 
September  20,  1995,  in  order  to  avoid  a 
25%  late  penalty.  For  FY95,  installment 


39736 


Federal  Register  /  Vol.  60,  No.  149  /  Thursday,  August  3,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  149  /  Thursday,  August  3.  1995  /  Notices 


39737 


payments  will  not  be  permitted  for  any 
service  category.  All  regulatory  fees 


must  be  paid  in  full  by  the  September 
20, 1995  due  date. 


Type  of  fee 


International  Bearer  Circuits 


International  Public  Fixed  Radk>  Service 

Geosynctironous  Orbrt  Space  Stations 

VSAT  and  Equivalent  C-Band  Earth  stations 

Mobile  Satellite  Earth  Stations 

Eartti  Station  Antennas:  Transmit/Receive  or  Traratnit  Only  . 
International  (HF)  Broadcast  Stations 


Regulatory  fee  payment 


$4.00  per  active  64  KB  circuit  or  equiva- 
lent'. 

200  per  call  sign _ 

75,000  per  operational  station  

330  per  authorization  or  registration 

330  per  authorization  or  registration 

330  per  authorization  or  registration 

250  per  station  license 


Fee  code 


CICN 

CFRN 
CSGN 
CAVN 
CARN 
CSTN 
CRIN 


'  Equivalent  circuits  include  the  64  KB  circuit  eouivalent  of  larger  bit  stream  circuits  (e.g.,  ttie  64  KB  equivalent  of  a  2.048  MB  circuit  is  30)  and 
analog  circuits  such  as  3  arxl  4  KHz  circuits  used  for  international  services.  Ttie  number  of  equivalent  64  KB  circuits  for  analog  television  ctian- 
nels  is  given  by  the  following  table: 


Analog  television  channel 
size  (MHz) 

No.  of  equiva- 
lent 64  KB  cir- 
cuits 

36.™ „ 

24 

630 
288 

18 

240 

Payment  Procedures  for  Intematioiuil 
Services 

Internationa}  Bearer  Circuits 

Who  Must  Pay:  Facihties-based 
common  carriers  activating 
international  bearer  circuits  in  any 
transmission  facihty  for  the  provision  of 
service  to  an  end  user  or  resale  carrier. 
Private  submarine  cable  operators  also 
are  to  pay  fees  for  international  bearer 
circuits  sold  on  an  indefeasible  right  of 
use  (IRU)  basis  or  leased  to  any 
customer  other  than  an  international 
common  carrier  authorized  by  the 
Commission  to  provide  U.S. 
intematiraial  common  carrier  services. 
Govemment-hcensed  and  nonprofit 
(exempt  imder  section  501  of  the 
Internal  Revenue  Code)  entities  are 
exempt  from  paying  regulatory  fees. 
Entities  claindng  exemption  based  on 
one  of  these  criteria  should  not  submit 
payment,  but  may  be  asked  to  submit  a 
current  IRS  Determination  Letter 
doaunenting  its  nonprofit  statiis,  a 
certification  of  governmental  authority, 
or  certification  from  a  governmental 
authority  attesting  to  its  exempt  status. 

Fee  Calculation:  $4.00  per  active  64 
KB  circuit  or  equivalent.  Use  fee  code 
"QCN"  on  FCC  Form  159  when  making 
payment  for  intamational  bearer 
circuits. 

Internationa}  Pub}ic  Fixed  Radio 
Licensees 

Who  Must  Pay:  Licensees  authorized 
as  common  carriers  to  provide  radio 
commimications  between  the  United 
States  and  a  foreign  point  via 
microwave,  HF  or  troposcatter  systems 
(other  than  sateUite  earth  stations).  This 
does  not  include  service  between  the 
United  States  and  Mexico  and  the 


United  States  and  Canada  using 
frequencies  above  72  MHz.  Govemment- 
hcensed  and  nonprofit  (exempt  under 
section  501  of  the  Internal  Revenue 
Code)  hcensees  are  exempt  bom  paying 
regulatory  fees.  Licensees  claiming 
exemption  based  on  one  of  these  criteria 
should  not  submit  payment,  but  may  be 
asked  to  submit  a  ciurent  IRS 
Determination  Letter  documenting  its 
nonprofit  status,  a  certification  of 
governmental  authority,  or  certification 
from  a  government  authority  attesting  to 
its  exempt  status. 

Fee  Calculation:  $200  per  call  sign. 
Use  fee  code  "CFRN"  on  FCC  Form  159 
when  making  payment  for  international 
pubhc  fixed  radio  service. 


with  section  25.120(d).  Govemment- 
hcensed  and  nonprofit  (exempt  under 
section  501  of  the  Intemal  Revenue 
Code)  space  stations  are  exempt  from 
paying  regulatory  fees.  Stations  claiming 
exemption  based  on  one  of  these  criteria 
should  not  submit  payment,  but  may  be 
asked  to  submit  a  current  IRS 
Determination  Letter  documenting  its 
nonprofit  status,  a  certification  of 
governmental  authority,  or  certification 
from  a  governmental  authority  attesting 
to  its  exempt  status. 

Fee  Calculation:  $75,000  per 
operational  station  '  in  geosynchronous 
orbit.  Use  fee  code  "CSGN"  on  FCC 
Form  159  when  making  payment  for 
space  stations  in  geosynchronous  orbit. 


Internationa}  (HF)  Broadcast  Stations       '  Eartli  Stations 


Who  Must  Pay:  Licensees  of 
international  (HF)  broadcast  stations 
whose  Ucense  was  granted  on  or  before 
October  1, 1994.  Governments  and 
nonprofit  (exempt  imder  section  501  of 
the  Intemal  Revenue  Code)  entities  are 
exempt  bom  paying  regulatory  fees  and 
should  not  submit  pajrment,  but  may  be 
asked  to  submit  a  current  IRS 
Determination  Letter  documenting  its 
nonprofit  status,  a  certification  of 
governmental  authority,  or  certification 
fit>m  a  governmental  authority  attesting 
to  its  exempt  status. 

Fee  Calculation:  $250  per  call  sign. 
Use  fee  code  "CRIN"  on  FCC  Form  159 
when  making  payment  for  international 
(HF)  broadcast  radio  service. 

Space  Stations 

Who  Must  Pay:  Entities  authorized  to 
operate  space  stations  in 
geosynchronous  orbit  ^  in  accordance 


'  Ootnestic  and  international  satellites,  positioned 
in  orfoit  to  remain  approximately  fixed  relative  to 
the  earth,  authorized  to  provide  communications 
between  satellites  and  earth  stations  on  a  common 
carrier  or  private  carrier  basis  in  accordance  with 
section  25.120(d).  See  47  CFJl.  §25. 120(d).  Entities 
authorized  to  operate  these  space  stations  in 
accordance  with  section  25.120(d),  will  be  assessed 
an  annual  regulatory  fee  of  $75,000  for  each 
operational  station  in  geosynchronous  orbit  on 
October  1. 1994. 


Who  Must  Pay: 

VSAT  and  Equivalent  C-Band 
Antennas:  Earth  station  systems 
comprising  very  small  aperture 
terminals  make  up  authorized  networks 
operating  in  the  12  and  14  GHz  bands 
that  provide  a  variety  of 
communications  services  to  other 
stations  in  the  network.  Each  system, 
authorized  pursuant  to  blanket  hcensing 
procedures  in  Part  25  of  the  Rules, 
consists  of  a  network  of  technically- 
identical  small  fixed-satelUte  earth 
stations  which  often  includes  a  larger 
hub  station.  For  FY  1995,  entities 
holding  these  types  of  authorizations  as 
of  Octolyer  1,  1994.  will  be  assessed  a 
regulatory  fee  of  $330  per  authorization 
or  registration  as  we}}  as  a  separate  fee 
of  $330  for  eacli  associated  Hub  Station. 

Mobile  Sate}}ite  Eart}i  Stations:  Under 
Part  25  of  the  Rules,  mobile  satelUte 
service  providers  operate  under  blanket 
Ucenses  for  mobile  antennas 
(transceivers),  which  are  smaller  than 
one  meter  and  provide  voice  or  data 
communications,  including  position 
location  information,  for  mobile 
platforms  such  as  cars,  buses  or  trucks. 
For  FY  1995,  entities  holding  these 


*  Stations  operating  in  accordance  with  section 
25.120(d)  as  of  October  1, 1994. 


types  of  authorizations  as  of  October  1, 
1994,  will  be  assessed  a  fee  of  $330  per 
authorization  or  registration. 

Fort/j  Station  Antennas:  Transmit/ 
Receive  and  Transmit  Ordy  Antennas: 
Persons  authorized  or  registered  under 
Part  25  to  operate  fixed-satellite  earth 
station  antennas  that  are  operated  by 
private  carriers  and  common  carriers  to 
provide  telephone,  television,  data,  and 
other  forms  of  communication.  This 
category  includes  antennas  used  to 
transmit  and  receive  and  transmit-only. 
Also  included  in  this  category  are 
telemetry,  tracking  and  control  (TT&C) 
earth  stations.  For  FY  1995,  holders  of 
these  types  of  authorizations  as  of 
Octol)er  1, 1994,  will  be  assessed  a  fee 
of  $330  per  authorization  or  registration. 

Eartlx  Station  Antennas:  Receive  Only 
Antennas:  Receive  only  earth  stations 
are  exempt  from  payment  of  regulatory 
fees. 

Govemment-hcensed  and  nonprofit 
(exempt  imder  section  501  of  the 
Intemal  Revenue  Code)  earth  station 
entities  are  exempt  from  paying 
regulatory  fees.  Stations  claiming 
exemption  based  on  one  of  these  criteria 
should  not  submit  payment,  but  may  be 
asked  to  submit  a  current  IRS 
Determination  Letter  documenting  its 
nonprofit  status,  a  certification  of 
governmental  authority,  or  certification 
from  a  governmental  authority  attesting 
to  its  exempt  status. 

In  instances  in  which  an  earth 
station's  license  limits  its  operational 
authority  to  a  particular  satellite  system 
which  is  not  yet  operational,  the 
regulatory  fee  pa)rment  for  the  earth 
station  vtrill  not  be  due  imtil  the  first 
satellite  of  the  related  system  becomes 
operational  pursuant  to  section 
25.120(d)  of  our  mles. 

Fee  Ca}cu}ation 

$330  per  authorization  or  registration 
OT  Hub  Station.  Use  fee  code  "CAVN" 
on  FCC  Form  159  when  making 
payment  for  VSAT  and  Equivalent  C- 
Band  Antennas  and  associated  Hub 
Stations. 

$330  per  authorization  or  registration. 
Use  fee  code  "CARN"  on  FCC  Form  159 
when  making  payment  for  Mobile 
SateUite  Earth  Stations. 

$330  per  authorization  or  registration. 
Use  fee  code  "CSTN"  on  FCC  Form  159 
when  making  payment  for  Transmit/ 
Receive  and  Transmit  Only  Earth 
Station  Antennas. 

FCC  Form  159 

I  Regulatory  fee  payments  must  be 
Accompanied  by  FCC  Form  159  ("FCC 
Remittance  Advice").  A  copy  of  this 
form,  with  specific  instructions,  is 
attached  to  this  Pubhc  Notice.  Please 


see  "Special  Instructions  for  Completing 
FCC  Forms  159  &  159-C"  for  detailed 
information  on  how  to  correctly 
complete  these  Forms. 

Where  To  Send  Regulatory  Fee 
Payments 

If  sending  your  regulatory  fee 
payment  by  mail,  please  address  your 
envelope  as  follows:  Federal 
Communications  Commission, 
Regulatory  Fees,  P.O.  Box  358835, 
Pittsburgh,  PA  15251-5835. 

If  you  prefer  to  send  your  regulatory 
fee  payment  by  courier  to  our  lockbox 
bank,  you  may  do  so  24  hours  per  day 
(except  bank  hoUdays).  Please  address 
your  envelope  and  deUver  it  to  the 
following  address:  Federal 
Communications  Commission,  c/o 
Mellon  Bank,  Three  Mellon  Bank 
Center,  525  Wilham  Penn  Way,  27th 
Floor,  Room  153-2713,  Pittsburgh,  PA 
15259-^001,  (Attention:  FCC  Module 
Supervisor). 

Method  of  Payment 

Regulatory  fee  payments  may  be  made 
by  check,  money  order,  or  by  credit  card 
(Visa  or  Mastercard  only).  When  paying 
by  credit  card,  please  make  sure  you 
sign  the  appropriate  block  of  Form  159. 
Payments  may  also  be  made  by  wire 
transfer  or  by  electronic  funds  transfer 
(EFT).  Instructions  for  wire  transfer 
payment  are  provided  below. 

Note:  We  encourage  arrangements  to 
consolidate  regulatory  fee  payments  either  by 
a  single  entity  or  by  different  entities  into  a 
single  payment  instrument.  Consolidated  fee 
payments  may  cover  several  different  service 
categories.  Multiple  fee  p>ayments  may  be 
made  with  one  check,  money  order,  credit 
card  or  electronic  payment.  Payors  who  will 
be  making  a  single  payment  for  a  significant 
number  of  entities  and  wish  to  submit 
automated  data  submissions  in  lieu  of  a  large 
number  of  F(X  Forms  159-C  ("Advice 
(Continuation  Sheets")  may  do  so.  There  is  no 
limit  to  the  number  of  payment  items. 

Wire  Transfer  Payment  Instructions 

A  wire  transfer  is  a  transaction  that 
you  initiate  via  your  bank.  It  authorizes 
your  bank  to  wire  fimds  from  your 
account  to  our  lockbox  bank,  die  Mellon 
Bank  in  Pittsburgh,  PA.  All  payments 
made  by  wire  transfer  must  be 
supported  by  a  completed  FCC 
Remittance  Advice  (FCC  Form  159)  and 
Advice  Continuation  Sheet  (FCC  Form 
159-C),  if  required.  The  Form  159  must 
be  faxed  to  Mellon  Bank  at  (412)  236- 
5702  at  least  one  hour  before  the  wire 
transfer  on  the  same  business  day. 
Indicate  on  the  top  of  the  FCC  Form  159 
"Wire  Transfer — Regulatory  Fee 
Payment."  In  the  "Reserve  Box"  located 
at  the  upper  left  hand  comer  indicate 
"358835."  Failure  to  submit  the 


completed  Form  159  will  result  in  a 
delay  in  crediting  your  account.  Due  to 
Federal  Reserve  regulations,  wire 
transfers  received  after  6:00  p.m.  (EST) 
will  be  credited  the  next  business  day. 

The  following  information  should  be 
provided  to  your  bank  in  order  to 
complete  the  wire  transfer: 
ABA  Routing  Number  043000261 
Receiving  Bank:  Mellon  Pittsburgh 
BNF:  FCC/ ACV— 9116106 
OBI  Field:  (Skip  one  space  between 
each  information  item) 

"REGULATORYPAY" 

FCC  AiXOUNT  NO.  (Exactly  as  on 
Form  159,  Block  #1) 

PAYOR  NAME  (Exactly  as  on  Form 
159,  Block  «3) 

Phone:  (Daytime  Phone  #,  exactly  as 
on  Form  159  Block  #9)     , 

Compliance 

International  regulatees  are  solely 
responsible  for  accurately  accounting 
for  all  satellites,  systems,  and 
authorizations  and  for  paying  the  proper 
regulatory  fees.  Any  omission  or 
payment  deficiency  can  result  in  a  25% 
monetary  penalty,  dismissal  of  pending 
actions,  and/or  revocation  of  any 
authorization.  Additionally,  the 
Commission  intends  to  invoke  its 
authority  under  the  Debt  Collection  Act 
against  any  regulatee  failing  to  meet  its 
regulatory  fee  payment  obligations. 

Note:  The  Commission  has  identified 
several  entities  which  have  not  paid  the 
required  fee  for  FY  1994  and  has  begun 
taking  appropriate  steps  to  secure  collection 
of  these  fees  and  penalties  due.  You  are 
strongly  urged  to  submit  your  payments  on 
time  and  accurately  in  order  to  avoid  a 
penalty. 

Waivers,  Reductions  and  Deferments  of 
Regulatory  Fees 

The  Commission  will  consider 
requests  for  waivers,  reductions  or 
deferments  of  regulatory  fees,  in 
extraordinary  and  compelling 
circumstances  only,  upon  a  showing 
that  such  action  overrides  the  pubUc 
interest  in  reimbursing  the  Commission 
for  its  regulatory  costs.  Timely 
submission  of  the  appropriate  regulatory 
fee  must  accompany  requests  for 
waivers  or  reductions.  This  will  ensure 
efficient  collection  in  situations  where  a 
waiver  or  reduction  is  not  warranted 
and  will  allow  the  requestor  to  avoid  a 
25%  late-payment  penalty  if  its  request 
is  denied.  The  regulatory  fee  would  be 
refunded  later  if  the  request  is  granted. 
Only  in  exceptional  or  compelling 
instances  (where  payment  of  the 
regulatory  fee  along  with  the  waiver  or 
reduction  request  could  result  in  the 
reduction  of  service  to  a  community  or 
other  financial  hardship  to  the  regulatee 
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or  licensee),  will  the  Commission  accept 
a  petition  to  defer  payment  along  with 
a  waiver  or  reduction  request.  All 
requests  for  deferments  must  be  filed 
before  September  20, 1995,  in  order  to 
avoid  the  25%  late-payment  penalty. 

Additional  Information 

The  Ck)mmission  has  prepared  a 
nimiber  of  informative  Fee  Filing 
Guides  for  information  on  application 
fees  for  international  services,  and  for 
information  on  application  and 
regulatory  fees  for  the  common  carrier, 
mass  media,  international,  engineering 
and  technology,  compliance  and 
information,  and  wireless  radio  services. 
These  Guides,  other  PubUc  Notices,  and 
Forms  159  and  159-C  are  available  firom 
the  Commission's  Public  Service 
Division  and  can  be  downloaded  from 
the  Internet  (ftp@fcc.gov).  Forms  may 
also  be  obtained  by  contacting  the 
Forms  Hothne  at  (800)  418-3676 
outside  the  Washington,  DC  area,  or 
(202)  418-3676  locally.  For  additional 
information,  please  contact  the  Fees 
Hothne  at  (202)  418-0192,  or  write  to: 
Federal  Commimications  Commission, 
ATTN:  PubUc  Service  Division,  1919  M 
Street,  NW.,  Washington,  DC  20554. 

Special  Instructions  for  Completing 
FCC  Forms  159  &  159-C 

FCC  Form  159  ("FCC  Remittance 
Advice")  and,  as  necessary,  FCC  Form 
159-C  ("Advice  Continuation  Sheet") 
must  accompany  all  regulatory  fee 
payments.  Form  159  allows  payors  to 
report  information  on  one  or  more 
payment  items  (e.g.,  satellites,  earth 
stations,  or  any  combination).  Use  Form 
159-C  to  report  additional  payment 
items  (when  using  Form  159-^,  please 
indicate  the  page  number  in  the 
appropriate  space  on  the  Form). 

An  FCC  Form  159  and  a  159-C  have 
been  attached  to  this  Public  Notice  for 
you  to  complete  and  remit  with  your 
payment.  You  may  make  additional 
copies  of  the  forms  as  required.  In 
addition  to  the  instructions  for  Form 
159  (which  are  on  the  reverse  side  of  the 
Form),  the  following  information 
applies  specifically  to  international 
payors: 

Block  (12)— "FCC  Call  Sign/Other 
ID": 

•  Geostationary  space  station 
licensees  should  leave  this  block  blank. 

•  International  bearer  circuit 
regulatees  should  leave  this  block  blank. 

•  Earth  station  Ucensees  should  enter 
their  call  sign. 

•  International  public  fixed  radio 
licensees  should  enter  their  call  sign. 

•  International  (HF)  broadcast 
stations  should  enter  their  call  sign 

Block  (14)— "Payment  Type  Codes": 


CSGN:  Use  this  code  when  making  a 
regulatory  fee  payment  for  a 
geostationary  sateUite  space  station. 

CAVN:  Use  this  code  when  making  a 
regulatory  fee  payment  for  a  VSAT  or 
equivalent  C-band  earth  station. 

CARN:  Use  this  code  when  making  a 
regulatory  fee  payment  for  a  mobile 
satelhte  earth  station. 

CSTN:  Use  this  code  when  making  a 
regulatory  fee  payment  for  fixed-sateUite 
transmit/receive  or  transmit  only  earth 
station. 

QCN:  Use  this  code  when  making  a 
regulatory  fee  payment  for  a  64  KB  or 
equivalent  international  bearer  circuit. 

CFRN:  Use  this  code  when  making  a 
regulatory  fee  payment  for  an 
international  pubUc  fixed  radio  license. 

CRIN:  Use  this  code  when  making  a 
regulatory  fee  payment  for  an 
international  (HF)  broadcast  station 
license. 

Block  (15)— "Quantity": 

•  Space  station  licensees  (i.e., 
geosynchronous  satellites  or  low-earth 
orbiting  sateUite  systems)  should  enter 
"1"  in  this  book. 

•  Fixed-satellite  earth  station 
licensees  should  enter  the  number  of 
authorizations  or  registrations. 

•  All  other  earth  station  licensees 
(e.g.,  VSATs,  mobile  sateUites  and  fixed- 
satellite  antennas)  should  enter  the 
number  of  authorizations  or 
registrations. 

•  Entities  paying  for  international 
bearer  circuits  should  enter  the  number 
of  64  KB  or  equivalent  circuits. 

•  All  pubUc  fixed  licensees  should 
enter  "1". 

•  All  pUbUc  international  (HF) 
broadcast  station  licensees  should  enter 
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Block  (16)— "Amount  Due": 

•  For  geostationary  satellite  space 
station  regulatory  fees  (payment  type 
code  CSGN),  enter  $75,000. 

•  For  international  bearer  circuit 
payors  (payment  type  code  CICN), 
multiply  the  amoimt  from  Block  15 
("Quantity")  by  $4.00. 

•  For  international  public  fixed  radio 
licensees  (payment  type  code  CFRN), 
enter  $200. 

•  For  international  (HF)  broadcast 
stations  licensees  (payment  type  code 
CRIN),  enter  $250. 

•  For  earth  station  authorizations  or 
registrations  (payment  type  codes 
CARN,  CAVN  and  CSTN),  enter  $330. 

Block  (17)— "FCC  Code  1  "; 

•  Leave  this  block  blank. 
Block  (18)— "FCC  Code  2": 

•  For  geosynchronous  space  station 
satellites  ONLY.  Enter  the  satellite 
name. 

•  For  international  bearer  circuit 
payors,  enter  the  company  name. 


Federal  Communications  Commission. 

William  F.Caton. 

Acting  Secretary. 

(FR  Doc.  95-19050  Filed  S-2-95;  8:45  am) 

BIUJNO  CODE  CTia-ei-M 


[Report  No.  2068] 

Application  for  Review  of  Action  in 
Ruiemaking  Proceeding 

August  1, 1995. 

Application  for  review  have  been 
filed  in  the  Commission  rulemaking 
proceedings  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
Section  1.429(e).  The  full  text  of  this 
document  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street, 
NW.,  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor  ITS.  Inc.  (202)  857-3800. 
Opposition  to  this  petition  must  be  filed 
by  August  18, 1995.  Section  1.4(b)(1)  of 
the  Commission's  rules  (47  CFR 
1.4(b)(1)).  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 

Subject:  Deferral  of  Licensing  of  MTA 
Commercial  Broadband  PCS.  (GN 
Docket  No.  93-253  and  ET  Docket  No. 
92-100). 

Number  of  Petition  Filed:  1. 

Federal  Communications  Commission 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  95-19139  Filed  8-2-95;  8:45  ami 

BtLUNG  CODE  6n2-01-M 


FEDERAL  IMARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  piu-suant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street  NW.,  9th  Floor.  Interested 
parties  may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this 
notice  appears.  The  requirements  for 
comments  are  found  in  section  572.603 
of  Title  46  of  die  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  202-007680-088. 

Titie:  American  West  Africa  Freight 
Conference. 
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Parties:  Atlantic  Bulk  Carriers 
Limited,  Delmas  AAEL,  Inc.,  Farrell 
Lines,  Inc.,  Maersk  Line,  Societe 
Ivoirienne  De  Transport  Maritime, 
Sitram,  Torm  West  Africa  Line. 
Wilhelmsen  Lines  A/S. 

Synopsis:  The  proposed  amendment 
restates  and  updates  the  geographic 
scope  of  the  Agreement,  makes 
conforming  changes  to  the  language  of 
various  provisions,  deletes  Societe 
Ivoirienne  de  Transport  as  a  member 
effective  July  31, 1995,  and  makes  other 
non-substantive  changes  to  the 
Agreement. 

Agreement  No.:  202-011456-008. 

Tttie:  South  Europe  American 
Conference. 

Parties:  Cast  Logistics  (USA)  Limited, 
Chb  Yang  Shipping  Co..  Ltd., 
Compagnie  Maritime  d'Affretement, 
DSR  Senator  Lines  GmbH,  Evergreen 
Marine  Corporation  (Taiwan)  Ltd., 
"Itaha"  di  Navigazione,  S.p.A.,  Lykes 
Bros.  Steamship  Co.,  Ltd.,  A.P.  Moller 
Maersk  Line,  Nedlloyd  Lijnen  B.V.,  P&O 
Containers  Limited,  Sea-Land  Service, 
Inc.,  Zim  Israel  Navigation  Company, 
Ltd. 

Synopsis:  The  proposed  amendment 
revises  Article  8.6 — ^Telephone  or  Telex 
Polls  to  provide  that  any  Member  which 
fails  to  respond  to  a  telephone  or  telex 
poll  pertaining  to  a  rate  item  by  the 
close  of  the  third  business  day  shall  be 
recorded  as  abstaining  from  voting  on 
the  matter. 

Agreement  No.:  203-011508. 

Title:  Mediterranean  Discussion 
Agreement. 

Parties.  Conship  Container  Lines 
Limited,  Italia  di  Navigazione,  S.p.A., 
Transportation  Maritime  Mexicana, 
S.A.,  Tecomar  S.A.  de  C.V. 

Synopsis:  The  proposed  Agreement 
permits  the  parties  to  discuss  and  agree 
upon  charges,  conditions,  rules  and 
regulations,  tariffs,  rates,  service  items, 
service  contracts  ,  and  other  matter  of 
mutuiil  concern  in  the  trade  between 
U.S.  Atlantic  Sind  Gulf  Coasts  ports  and 
points  and  ports  bordering  on  the 
Mediterranean  Sea,  the  Black  Sea,  and 
the  Sea  of  Marmara  and  points  in 
Eiu-ope  and  Morocco  via  such  ports. 
Adherence  to  any  agreement  reached  is 
voluntary. 

Agreement  No.:  232-011509. 

Title:  Slot  Exchange  and 
RationaUzation  Agreement  between  A.P. 
MoUer-Maersk  Line  and  Sea-Land 
Service,  Inc.,  P&O  Containers  Limited, 
and  Nedlloyd  Lijnen,  BV. 

Parties:  A.P.  Moller-Maersk  Line.  VSA 
Party — Agreement  No.  203-011171,  Sea- 
Land  Service,  Inc.,  P&O  Containers 
Limited,  Nedlloyd  Lijnen,  BV. 

Synopsis:  The  proposed  Agreement 
permits  the  parties  to  cross  charter, 


exchange,  or  charter  slots  on  their 
vessels  and  to  rationalize  sailings  in  the 
trade  between  U.S.  Atiantic  and  Gulf 
Coast  ports  and  points  and  ports  and 
points  in  Eimspe. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  July  28, 1995. 
Joseph  C.  Polking. 
Secretary. 

(FR  Doc.  95-19079  Filed  8-2-95;  8:45  am) 
BILUNQ  CODE  CTdO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Cardinal  Bancshares,  Lexington, 
Kentuci(y;  Notice  to  Engage  in  Certain 
Nonbanklng  Activities. 

Cardinal  Bancshares,  Lexington, 
Kentucky  (Applicant),  has  given  notice 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  (BHC  Act)  and  section 
225.23  of  the  Board's  Regulation  Y  (12 
CFR  225.23),  to  engage  through  its  thrift 
subsidiary.  Security  First  Network  Bank, 
FSB,  Pineville,  Kentucky  (SFNB),  in 
certain  nonbanking  activities  related  to 
the  provision  of  electronic  banking 
services  over  the  non-proprietary 
computer  network  known  as  the 
"Internet."  SFNB  has  received  approval 
from  the  Office  of  Thrift  Supervision  to 
provide  certain  electronic  banking 
services  to  its  customers  over  the 
Internet,  including  deposit  and  bill- 
paying  services. 

AppUcant  proposes  to  acquire 
WebTech,  Inc.,  Atlanta,  Georgia 
(WebTech),  and  thereby  market,  design, 
develop,  and  provide  ongoing  technical 
support  of  data  processing  software  for 
the  electronic  transmission  of  financial, 
banking,  and  economic  data  for 
financial  institutions  seeking  to  provide 
banking  services  to  their  customers  over 
the  Internet,  pursuant  to  section 
225.25(b)(7)  of  Regulation  Y  (12  CFR 
225.25(b)(7)).  AppUcant  seeks  approval 
to  conduct  the  proposed  activities 
nationwide. 

SFNB  will  acquire  WebTech  which 
will  provide  data  processing  and 
security  software  to  financial 
institutions  seeking  to  provide  banking 
services  to  their  customers  over  the 
Lntemet.  Applicant  indicates  that  this 
software  is  designed  to  enable  electronic 
transmission  of  banking,  financial,  and 
economic  data  in  a  secure  environment 
over  the  Internet.  WebTech  also  will 
provide  financial  institutions  ongoing 
technical  support  related  to  its  software, 
customization  and  installation  services, 
and  data  center  operations.  Moreover, 
WebTech  expects  to  develop  addiUonal 


data  processing  services  that  will  allow 
customers  to  provide  seciu%  access  to 
accounts  across  other  channels,  such  as 
through  modems  across  public 
telephone  lines. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  "which  the  Board  after  due 
notice  and  opportunity  for  hearing  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  baiiking  or 
managing  or  controlUng  banks  as  to  be 
a  proper  incident  thereto."  12  U.S.C. 
1843(c)(8).  In  pubUshing  the  proposal 
for  comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  notice,  and  does 
not  represent  a  determination  by  the 
Board  that  the  proposal  meets  or  is 
likely  to  meet  the  standards  of  the  BHC 
Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  WiUiam  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
D.C.  20551,  not  later  than  August  18, 
1995.  Any  request  for  a  hearing  on  this 
proposal  must,  as  required  by  section 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal.  The  notice 
may  be  inspected  at  the  offices  of  the 
Board  of  Governors  or  the  Federal 
Reserve  Bank  of  Cleveland. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  28, 1995. 
Jennifer  J.  JolinsoD, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  95-19101  Filed  8-2-95;  8:45  am] 

BtLUNG  CODE  621»-01-F 


JDOB,  Inc.,  et  ai.;  Notice  of 
Applications  to  Engage  de  novo  in 
Permissible  Nonbanidng  Activities 

The  companies  Usted  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
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activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofBces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  pubhc,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resoiut:es. 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsouind 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  simunarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
conunenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  18, 1995. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

l.JDOB,  Inc.,  Sandstone,  Minnesota; 
to  engage  de  novo  in  making  loans  for 
its  own  accoimt.  purchasing  overUnes 
from  its  subsidiary  bank,  investing  in 
loans  originated  by  third  parties 
pursuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

2.  New  York  Mills  Bancshares,  Inc., 
New  York  Mills,  Minnesota;  to  engage 
de  novo  in  lending  activities,  pursuant 
to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  throughout  the  State  of 
Minnesota. 

B.  Federal  Reserve  Bank  of  Kansas 
aty  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  CoTonado,  Inc.,  Sterling.  Kansas;  to 
engage  de  novo  through  its  subsidiary. 
Farmers  State  Agency,  Inc.,  Sterling, 
Kansas;  in  acting  as  a  full  service 
securities  broker,  pursuant  to  § 
225.25(b)(15)(ii)  of  the  Board's 
Regulation  Y. 


Board  of  Governors  of  the  Federal  Reserve 
System.  July  28, 1995. 
Jennifer  J.  Johnson. 
Depu  ty  Secretary  of  the  Board. 
|FR  Doc.  95-19102  Filed  &-2-95:  8:45  am) 
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NBD  Bancorp,  Inc.;  Formation  of, 
Acquisition  by,  or  Merger  of  Banit 
Holding  Companies 

The  company  Usted  in  this  notice  has 
appUed  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  appUcations 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
appUcation  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  Ueu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
siunmarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  mis  appUcation 
must  he  received  not  later  than  August 
28, 1995. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  NBD  Bancorp,  Inc.,  Detroit. 
Michigan;  to  acquire  100  percent  of  the 
voting  shares  of  NBD  Bank,  Venice, 
Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  28, 1995. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  95-19103  Filed  8-2-95;  8:45  am] 
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Shawmut  National  Corporation; 
Acquisition  of  Company  Engaged  in 
Permissible  ^4onbanking  Activities 

The  organization  Usted  in  this  notice 
has  appUed  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  imder  section  4(c)(8)  of  the 


Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  Usted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  wiU  be  conducted 
throughout  the  United  States. 

The  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consiunmation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
confUcts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  appUcation 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  18, 
1995. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Shawmut  Nationcd  Corporation, 
Hartford,  Connecticut  and<Boston, 
Massachusetts;  to  acquire  Interpay,  Inc., 
Mansfield,  Massachusetts,  and  thereby 
engage  in  payroll  processing  services 
and  related  data  processing  activities, 
pursuant  to  §  225.25(b)(7)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  28, 1995. 
Jennifer  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-19104  Filed  8-2-95;  8:45  am] 
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Notice  of  Public  Meeting 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 


ACTION:  Notice  of  Meeting 


SUMMARY:  The  Federal  Reserve  Board  is 
announcing  a  series  of  public  meeting  in 
connection  with  the  appUcation  of  Fleet 
Financial  Group  Inc..  Providence, 
Rhode  Island,  to  acquire  Shawmut 
National  Corporation,  Boston, 
Massachusetts,  and  Hartford, 
Connecticut,  piusuant  to  sections  3  and 
4  of  the  Bank  Holding  Company  Act  of 
1956. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  A.  Koonjy,  Senior  Attorney,  Legal 
Division  (202-452-3274),  or  Patricia  A. 
Robinson,  Attorney.  Legal  Division 
(202-452-3005),  or  Kathleen  Conley, 
Review  Examiner,  Division  of  Consumer 
and  Community  Affairs  (202-452-2389), 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  D.C. 
20551.  For  the  hearing  impaired  only, 
Telecommiuiication  Device  for  the  Deaf 
(TDD),  Dorthea  Thompson  (202-452- 
3344),  Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets, 
N.W.,  Washington,  D.C.  20551. 
SUPPLEMENTARY  INFORMATION: 
Background  and  Public  Meeting  Notice 

On  July  7, 1995,  Fleet  Financial 
Ckoup,  Inc..  Providence.  Rhode  Island 
(Fleet),  applied  pursuant  to  sections  3 
and  4  of  the  Barik  Holding  Company  Act 
(12  U.S.C.  §§  1842, 1843)(BHC  Act)  to 
acquire  Shawmut  National  Corporation, 
Boston,  Massachusetts,  and  Hartford, 
Connecticut  (Shawmut),  and  thereby 
acquire  the  banking  and  nonbanking 
subsidiaries  of  Shawmut.  Under 
authority  delegated  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  in  section  265.6(a)(2)  of 
the  Board's  Rules,  the  General  Counsel 
of  the  Board  hereby  orders  that  public 
meetings  on  the  applications  be  held  in 
Boston,  Massachusetts;  Hartford, 
Connecticut,  and  Albany,  New  York, 
beginning  August  26, 1995,  to  collect 
information  on  the  convenience  and 
needs  of  the  communities  to  be  served 
by  this  proposal,  including  the  records 
of  performance  of  these  institutions 
under  the  Commuiiity  Reinvestment  Act 
(CRA). 

The  public  meetings  well  be  held  at 
the  following  locations: 

Boston-Saturday,  August  26, 1995,  at 
the  Federal  Reserve  Bank  of  Boston,  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106.  The  meeting  will  begin  at  9:00 
ajn. 

Hartford-Monday,  August  28,  at  the 
Wild  Auditorium,  Gray  Conference 
Center,  University  of  Hartford,  200 
Bloomfield  Avenue,  West  Hartford. 
Connecticut  06117.  The  meeting  will 
begin  at  12:00  noon,  E.D.T. 

Albany -Tuesday,  August  29,  at  the 
New  York  State  Museiun,  Museum 


Theater.  West  Gallery,  Cultural 
Education  Center,  Empire  State  Plaza, 
Madison  Avenue,  Albany,  New  York 
12230.  The  meeting  wiU  begin  at  12:00 
noon,  E.D.T. 

To  accommodate  interested  persons, 
the  public  meetings  in  Hartford, 
Connecticut,  and  Albany,  New  York, 
will  include  evening  hours  scheduled 
for  testimony. 
Purpose  and  Procedures 

Tne  purpose  of  the  public  meetings  is 
to  receive  information  regarding  the 
convenience  and  needs  of  the 
communities  to  be  served  by  this 
proposal,  including  the  records  of 
performance  of  Fleet  and  Shawmut 
under  the  CRA.  The  CRA  requires  the 
appropriate  federal  financial 
supervisory  agency  to  "assess  [an] 
institution's  record  of  meeting  the  credit 
needs  of  its  entire  community, 
including  low-  and  moderate-income 
neighborhoods,  consistent  with  the  safe 
and  sound  operation  of  [the] 
institution."  12  U.S.C.  §  2903.  The 
Board,  as  a  federal  financial  supervisory 
agency,  is  required  to  take  this  record 
into  account  in  its  evaluation  of  an 
application  under  section  3  of  the  BHC 
Act. 

The  public  meetings  are  convened 
under  the  Board's  poUcy  statement 
regarding  informal  meetings  in  section 
262.25(d)  of  the  Board's  Rules  (12  C.F.R. 
225.25(d)).  This  poUcy  statement 
provides  that  the  purpose  of  a  public 
meeting  is  to  elicit  information,  to 
clarify  factual  issues  related  to  an 
application,  and  to  provide  testimony. 
In  contrast  to  a  formal  administrative 
hearing,  the  rules  for  taking  evidence  in 
an  administrative  proceeding  will  not 
apply  to  these  pubUc  meetings. 
Testimony  at  the  pubUc  meetings  will 
be  presented  to  a  panel  consisting  of  a 
Presiding  Officer,  Griffith  L.  Garwood, 
Director  of  the  Board's  Division  of 
Consumer  and  Community  Affairs,  or 
his  designee,  and  other  panel  members 
appointed  by  the  Presiding  Officer. 
These  panel  members  may  question 
witnesses,  but  no  cross-examination  of 
witnesses  will  be  permitted. 

In  conducting  each  public  meeting, 
the  Presiding  Officer  will  have  the 
authority  and  discretion  to  ensure  that 
the  meeting  proceeds  in  a  fair  and 
orderly  manner.  The  public  meetings 
will  be  transcribed  and  information 
regarding  procedures  for  obtaining  a 
copy  of  the  transcripts  will  be 
announced  at  the  pubUc  meetings. 

All  persons  wishing  to  testify  at  the 
pubUc  meetings  should  submit  a  written 
request  to  WilUam  W.  Wiles,  Secretary 
of  the  Board,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue.  N.W., 


Washington.  D.C.  20551  (facsimile:  202- 
452-3819),  not  later  than  August  16. 
1995.  providing  the  foUowing 
information: 

(i)  identification  of  which  meeting 
they  wish  to  attend, 

(ii)  a  brief  statement  of  the  nature  of 
the  expected  testimony  and  the 
estimated  time  required  for  the 
presentation, 

(iii)  address  and  telephone  number 
(and  facsimile  number,  if  available],  and 

(iv)  identification  of  any  special 
needs,  such  as  persons  desiring 
translation  services,  persons  with  a 
physical  disability  who  may  need 
assistance,  or  persons  using  visual  aids 
for  their  presentation.  To  the  extent 
available,  translators  will  be  provided  to 
persons  wishing  to  present  their  views 
in  a  language  other  than  EngUsh  if  they 
include  this  information  in  their  request 
.  to  testify. 

Persons  interested  only  in  attending  a 
meeting  do  not  need  to  submit  a  written 
request  to  attend. 

On  the  busis  of  the  requests  received, 
the  Presiding  Officer  will  prepare  a 
schedule  for  persons  wishing  to  testify. 
Persons  not  listed  on  the  schedule  may 
be  permitted  to  speak  at  the  pubUc 
meetings  at  the  discretion  of  the 
Presiding  Officer  if  time  permits  at  the 
conclusion  of  the  schedule  of  witnesses. 
Copies  of  testimony  may,  but  need  not, 
be  filed  with  the  Presiding  Officer 
before  a  person's  presentation. 

By  order  of  the  General  Counsel  of  the 
Board  of  Governors,  acting  pursuant  to 
authority  delegated  by  the  Board  of 
Governors,  effective,  July  27, 1995. 
William  W.  Wiles. 
Secretary  of  the  Board. 
(FR  Doc.  95-19105  Filed  8-2-95;  8:45aml 
BILUNG  COOE  6210-01-F 


FEDERAL  TRADE  COMMISSION 

Administrative  Litigation  Following  the 
Denial  of  a  Preliminary  Injunction: 
Policy  Statement 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Policy  statement,  and 
accompanying  Commission  statement, 
with  request  for  public  comment. 

SUMMARY:  The  Federal  Trade 
Commission  has  adopted  policies 
explaining  how,  after  a  court  had  denied 
preliminary  injunctive  relief  to  the 
Commission,  the  Commission  decides 
whether  administraUve  litigation  should 
be  commenced  or,  if  it  has  already  been 
commenced,  should  be  continued. 
While  the  policies  are  already  in  effect, 
the  Commission  wiU  receive  comment 
for  thirty  days,  and  will  thereafter  take 
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such  further  action  as  may  be 
appropriate. 

DATES:  The  poUcy  statement  was 
effective  on  June  21, 1995.  Comments 
will  be  received  imtil  September  5, 
1995. 

ADDRESSES:  Comments  should  be  sent  to 
the  Secretary,  Federal  Trade 
Commission,  Sixth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  Comments  will 
be  entered  on  the  pubUc  record  of  the 
Commission  and  will  be  available  for 
pubUc  inspection  in  Room  130  during 
the  hoiu^  of  9  a.m.  until  5  p.m. 
FOn  FURTHER  INFORMATION  CONTACT: 
WiUiam  Baer,  Director,  Bureau  of 
Competition,  (202)  326-2932,  or  Ernest 
Nagata,  Deputy  Assistant  Director  for 
Policy  and  Evaluation,  Buireau  of 
Competition,  (202)  326-2714. 
SUPPLEMENTARY  INFORMATKM:  1.  On  June 
21, 1995,  the  Commission  issued  the 
following  statement  to  accompany  its 
poUcy  statement: 

Conunission  Statement  to  Accompany 
Statement  of  Federal  Trade 
Commission  Policy  Regarding 
Administrative  Merger  Litigation 
Following  the  Denial  of  a  Preliminary 
Injunction 

Introduction 

The  Federal  Trade  Commission  is 
charged  with  ensvuing  that  U.S. 
consimiers  are  protected  from  higher 
prices,  lower  quality,  and  lessened 
innovation  that  could  result  from 
anticompetitive  mergers.  >  Historically, 
the  Conunission  has  resolved  merger 
cases  through  administrative  trials  or 
consent  orders.  In  recent  times,  most  of 
the  Commission's  antitrust  complaints 
have  been  settled  through 
administrative  consent  orders.^  For 
those  relatively  few  merger  cases  in 
which  the  Commission  has  Utigated,  the 
Commission's  usual  practice  in  recent 
years  has  been  first  to  seek  a 
preliminary  injimction  in  federal 
district  court  to  prevent  the 
consummation  of  the  proposed 
transaction.^  The  Commission  has  won 


most  of  its  challenges  at  the  federal 
district  court  level.* 

There  have  been  five  instances  in  the 
last  ten  years  in  which  a  federal  district 
court  has  refused  to  grant  a  preliminary 
injimction  sought  by  the  Commission, 
and  the  Commission  then  proceeded 
with  a  challenge  to  the  merger  in 
administrative  litigation.^  In  such 
circiunstances,  the  determination  to 
continue  a  merger  challenge  in 
administrative  litigation  is  not,  and 
cannot  be,  either  automatic  or 
indiscriminate.  In  any  given  case,  the 
evidence,  argiunents,  and/ or  opinion 
from  the  preliminary  injunction  hearing 
may,  or  may  not,  suggest  that  further 
proceedings  would  be  in  the  public 
interest.  The  Commission's  guiding 
principle  is  that  the  determination 
whether  to  proceed  in  administrative 
htigation  following  the  denial  of  a 
preliminary  injimction  and  the 
exhaustion  or  expiration  of  all  avenues 
of  appeal  must  be  made  on  a  case-by- 
case  basis. 

The  Conunission  is  issuing  the 
attached  Statement  to  clarify  the  process 
it  follows  in  deciding  whether  to  pursue 
administrative  litigation  following 
denial  of  a  preliminary  injunction.  The 
Statement  also  notes  that,  if  necessary, 
the  Commission  will  adopt  certain 
procedures  to  ensure  parties  to  a 
transaction  the  opportunity  to  have  their 
views  heard  by  the  Commission  before 
it  makes  its  determination. 

In  order  to  place  these  issues  in 
context,  this  Statement  begins  by 
addressing  the  value  of  administrative 
litigation  and  why  a  preUminary 
injunction  proceeding,  regardless  of  its 
outcome,  may  not  in  and  of  itself 


'  As  used  herein,  the  term  "merger"  includes 
mergers,  acquisitions,  joint  ventures,  and  equivalent 
transactions. 

'For  FY  1990  through  FY  1994.  the  Commission 
resolved  complaints  through  administrative  consent 
orders,  without  authorizing  either  federal  court  or 
administrative  litigation,  in  67%  of  the  merger 
enforcement  actions  that  the  Commission 
authorized. 

'For  FY  1990  through  FY  1994.  the  Commission 
authorized  preliminary  injunction  actions  in  29% 
of  the  merger  enforcement  actions  that  it 
authorized;  in  4%  of  its  merger  enforcement 
actions,  the  Commission  authorized  administrative 
trials  without  first  proceeding  to  federal  court  for 
a  preliminary  injunction. 


*  During  the  five-year  period  covered  by  fiscal 
years  1990-1994.  five  out  of  seven  of  the 
Commission's  motions  for  a  preliminary  injunction 
were  granted.  In  one  case,  FTC  v.  University  Health, 
Inc..  938  F.2d  12S6  (11th  Cir.  1991),  the  district 
court's  denial  of  a  preliminary  injunction  was 
reversed  on  appeal.  For  fiscal  years  1985-1989,  the 
Conmiission  was  successful  in  six  out  of  nine 
motions  for  a  preliminary  injunction. 

'BM.  Donnelley  S-  Sons.  Dkt.  9243,  is  currently 
before  the  Commission  on  respondents'  appeal  from 
the  Initial  Decision  of  the  administrative  law  judge. 
In  Owens-Illinois,  Inc.,  Dkt.  No.  9212,  the 
Administrative  Law  Judge  ("ALJ")  found  liability 
but  the  Commission  reversed.  1987-1993  Transfer 
Binder  (CCH)  122.731  (Sept  11. 1989)  (Initial 
Decision),  rev.d,  1987-1993  Transfer  Binder  (CCH) 
1 23,162  (Feb.  26,  1992).  In  Promodes,  S.A..  Dkt. 
No.  9928,  the  administrative  complaint  was  settled. 
113  F.T.C.  372  (1990).  In  Occidental  Petroleum  Co., 
Dkt.  No.  9205.  both  the  ALJ  and  the  Commission 
found  liability.  1987-1993  Transfer  Binder  (CCH) 
1 22,603  (Sept.  30, 1988)  (Initial  Decision),  affd,  5 
Trade  Reg.  Rep.  (CCH)  1 23,370  Pec.  22, 1992), 
appeal  dismissed  pursuant  to  stipulation  and 
modified  order,  5  Trade  Reg.  Rep.  (CCH)  1 23.531 
(]an.  14, 1994).  In  a  fifth  case,  Lee  Memorial 
Hospital,  Dkt.  No.  9265,  the  administrative 
proceeding,  which  was  filed  prior  to  the  district 
court's  denial  of  a  preliminary  injunction,  has  been 
stayed  pending  appeaL 


provide  a  sufficient  basis  for  the 
resolution  of  complex  merger  htigation. 

The  Value  of  Administrative  Litigation 

The  Federal  Trade  Commission  was 
created  in  part  because  Congress 
beheved  that  a  special  administrative 
agency  would  serve  the  pubUc  interest 
by  helping  to  resolve  complex  antitrust 
questions.  Congress  intended  that  the 
Commission  would  play  a  "leading  role 
in  enforcing  the  Clayton  Act,  which  was 
passed  at  the  same  time  as  the  statute 
creating  the  Commission."^  It  was 
expected  that  an  administrative  agency 
was  especially  suited  to  resolving 
difficult  antitrust  questions,  and  that  the 
FTC  should  be  the  principal  fact  finder 
in  the  process:  it  is  "within  the 
Commission's  primary  responsibiUty" 
to  draw  inferences  of  competitive 
consequences  from  the  underlying 
facts.^ 

The  Commission  has  fulfilled  that 
special  role  in  a  number  of  important 
merger  cases."  Administrative  cases 
provide  valuable  guidance  on  how  the 
Commission  apphes  the  relevant  legal 
standards  and  analytical  principles  as 
they  evolve  over  time.  Application  of 
these  standards  and  principles  to 
concrete  factual  situations,  developed  in 
a  full  record,  can  provide  insight  into 
why  certain  mergers  are  likely  to  harm 
competition  and  result  in  consumer 
injury,  and  why  others  may  not. 
Especially  because  the  Supreme  Court 
has  addressed  substantive  issues  of 
merger  law  only  rarely  in  recent 
decades,^  and  because  antitrust  law 
during  that  time  has  evolved  in 
response  to  economic  learning,  the 
Commission's  opinions  have  been  an 
important  vehicle  to  provide  guidance - 
to  the  business  community  on  how  to 
analyze  complex  merger  issues. 
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•  Hospital  Corp.  of  America  v.  FTC,  807  F.  2d 
1381, 1386  (7th  Cir.  1986),  cert,  denied,  481  U.S. 
1038  (1987)  ("HC^'l. 

'HC/A,  807  F.  2d  at  1386. 

■  For  example,  the  Commission's  decision  in 
Occidental  Petroleum  provided  important  guidance 
on  supply  side  substitution  and  coordinated 
interactions  in  merger  analysis.  The  Commission's 
decision  in  HCA  explained  how  coordination  could 
occur  in  an  industry  with  differentiated  and  non- 
homogeneous  products.  Judge  Posner,  writing  for 
the  Seventh  Circuit  affirming  that  decision,  called 
it  a  "model  of  lucidity."  807  F.  2d  at  1385.  The 
Commission's  decision  in  American  Medical 
International,  Inc.,  104  F.T.C.  1  (1984)  examined  in 
detail  the  dimensions  of  price  and  non-price 
competition  in  the  hospital  industry  and  discussed 
efficiencies  considerations  in  analyzing  a  merger. 

^The  Supreme  Court's  last  opinion  on 
substantive  merger  law  was  United  States  v. 
General  Dynamics  Corp.,  415  U.S.  486  (1974). 


JMI 


Why  A  Preliminary  Injunction 
Proceeding  May  Not  Be  A  Sufficient 
Substitute  for  Administrative  Litigation 

I  If  the  same  value  could  be  achieved 
tbrough  a  preliminary  injunction 
proceeding  as  through  administrative 
htigation,  then  there  would  be  no  reason 
for  the  Commission  ever  to  proceed  past 
the  preliminary  injunction  phase.  The 
differences  between  the  two  types  of 
proceedings,  however,  mean  that  one 
does  not  equate  with  the  other. 

A  preliminary  injunction  hearing  has 
a  limited  purpose:  to  determine  whether 
to  enjoin  the  consummation  of  a 
proposed  transaction  pending  a  fiill 
adjudication  on  the  merits.  Thus,  the 
district  overseeing  a  preliminary 
injunction  hearing  is  not  charged  with 
making  a  final  ruling  on  whether  the 
acquisition  in  unlawful. 

Indeed,  there  may  be  an  inadequate 
i>asis  for  doing  so.  Because  a 
preUminary  injunction  proceeding  has  a 
limited  purpose,  the  evidentiary  record 
produced  is  often  limited  in  scope.  A 
court  may  not  hear  any  witnesses,  but 
Instead  may  rule  solely  on  the  basis  of 
the  papers  filed  by  the  parties.  A 
preliminary  injunction  proceeding  is 
generally  much  shorter  in  duration  than 
a  full  trial,  and,  because  of  its  expedited 
nature,  the  thoroughness  of  the 
evidentiary  presentation  and  analysis 
may  be  less  than  would  be  expected  in 
a  full  trial.  Since  merger  analysis  can  be 
a  highly  complex,.fact-intensive 
undertaking,  it  may  be  particularly  ill- 
suited  for  final  resolution  on  the  merits 
in  the  abbreviated  forum  of  a 
preliminary  injunction  proceeding. 

Some  commentators  have  suggested 
that  because  the  Department  of  Justice 
lacks  the  ability  to  challenge  mergers  in 
the  administrative  process,  the 
Commission's  htigation  should  be 
Confined  to  the  federal  courts  in  order 
to  bring  the  two  agency's  enforcement 
powers  in  line  with  one  another.  The 
problem  with  such  an  approach  is  that 
the  significant  benefits  of  administrative 
litigation  outlined  above  would  be  lost 
in  such  a  change  in  enforcement  policy, 
"the  business  community  would  be 
denied  the  guidance  provided  by  merger 
decisions  based  on  a  complete  analysis 
<)f  a  full  evidentiary  record,  and 
pongress'  vision  of  the  FTC's  central 
iole  in  merger  enforcement  would  be 
fubverted. 

Nonetheless,  the  Commission 
tecognizes  that  automatic  pursuit  of 

Sdministrative  litigation  following 
enial  of  a  preliminary  injunction  is  not 
required  to  serve  the  public  interest. 
The  attached  Statement  of  Policy  is 
intended  to  clarify  the  process  the 
I  !k)mmission  follows  in  determining 


whether  to  pursue  administrative 
litigation  following  denial  of  a 
preliminary  injunction. 

2.  On  June  21, 1995,  the  Commission 
issued  the  following  policy  statement: 

Statement  of  Federal  Trade 
Conunission  Policy  Regarding 
Administrative  Merger  Litigation 
Following  the  Denial  of  a  Preliminary 
Injunction 

The  Commission  will  assess  on  a 
case-by-case  basis  whether  to  pursue 
administrative  litigation  following  the 
denial  of  a  preliminary  injunction.  >  If 
necessary,  the  Commission  will  amend 
its  Rules  of  Practice  ^  in  order  to 
facilitate  the  reconsideration  ofthe 
pubUc  interest  in  continuing  vdth  an 
administrative  case  when  an 
administrative  complaint  has  already 
issued. 

As  discussed  in  the  Commission 
Statement  to  Accompany  Statement  of 
Pohcy  Regarding  Administrative  Merger 
Litigation  Following  the  Denial  of  a 
Preliminary  Injunction,  the  Commission 
believes  that  it  would  not  be  in  the 
public  interest  to  forego  an 
administrative  trial  solely  because  a 
preliminary  injunction  has  been  denied. 
Nor  would  it  be  in  the  pubhc  interest  to 
require  an  administrative  trial  in  every 
case  in  which  a  preliminary  injunction 
has  been  denied.  Thus,  a  case-by-case 
determination  is  appropriate.  This 
approach  gives  the  Commission  the 
opportunity  to  assess  such  matters  as  (i) 
the  factual  findings  and  legal 
conclusions  ofthe  district  court  or  any 
appellate  court,  (ii)  any  new  evidence 
developed  during  the  course  of  the 
preliminary  injunction  proceeding,  (iii) 
whether  the  transaction  raises  important 
issues  of  fact,  law,  or  merger  poUcy  that 
need  resolution  in  administrative 
htigation,  (iv)  an  overall  assessment  of 
the  costs  and  benefits  of  further 
proceedings,  and  (v)  any  other  matter 
that  bears  on  whether  it  would  be  in  the 
public  interest  to  proceed  with  the 
merger  challenge. 

If  necessary,  the  Commission  wrill 
amend  Part  3  of  the  Commission's  Rules 
of  Practice  to  expedite  its  review  of  the 
issues  and  determination  immediately 
following  the  denial  of  a  preliminary 
injuction  and  the  exhaustion  or 
expiration  of  all  avenues  of  appeal.  "Hie 
issuance  of  an  administrative  complaint 
during  the  pendency  of  a  preliminary 
injunction  proceeding  will  affect  only 
the  nature  of  the  procedures  under 
which  such  considerations  will  be 


■  Although  the  focus  of  this  policy  statement  is 
merger  litigation,  similar  principles  would  apply 
following  the  denial  of  a  preliminary  injunction  in 
the  context  of  non-merger  competition  litigation. 

2  16CFR3.1  etseq. 


reviewed,  not  whether  they  will  be 
reviewed. 

If  an  administrative  complaint  has  not 
been  issued  by  the  time  of  the  district 
court's  ruling  on  a  preliminary 
injunction  and  the  exhaustion  or 
expiration  of  all  avenues  of  appeal,  the 
Commission's  consideration  of  whether 
to  issue  an  administrative  complaint 
will  be  conducted  under  its  normal 
procedures  for  non-adjudicatory 
matters.  If  an  administrative  complaint 
has  already  been  issued,  the 
Commission  will  make  its 
determination  within  the  procedural 
framework  for  adjudicatory  proceedings 
under  Part  3  ofthe  Commission's  Rules 
of  Practice. 

The  policy  articulated  in  this 
Statement  is  applicable  to  any  current 
and  future  merger  enforcement  actions 
initiated  by  the  Commission  under 
Section  13(b)  ofthe  Federal  Trade 
Commission  Act.  The  Commission 
intends,  however,  to  issue  within  thirty 
days  a  Federal  Register  notice  soliciting 
public  comment  on  the  Commission's 
pohcy  and,  if  necessary,  setting  forth 
any  conforming  amendments  to  Part  3  of 
its  Rules  of  Practice. 

3.  The  Commission  has  determined  to 
adopt  a  new  rule,  16  CFR  §  3.26,  to 
facilitate  review  of  the  public  interest  in 
continuing  an  adjudicative  proceeding 
when,  after  the  adjudicative  proceeding 
has  begun,  a  court  denies  preUminary 
injimctive  relief  in  a  section  13(b)  case 
brought  in  aid  ofthe  adjudication. 
Under  rule  3.26,  which  is  pubUshed 
elsewhere  in  this  issue,  respondents  can 
choose  to  have  such  review  conducted 
either  within  the  framework  for 
adjudicative  proceedings,  or  following 
withdrawal  of  the  administrative  case 
from  adjudication. 

Also,  as  noted  in  footnote  1  of  the 
June  21  policy  statement,  the  principles 
applicable  to  administrative  merger 
litigation  would  apply  in  the  context  of 
non-merger  competitive  litigaUon.  They 
are  also  applicable  in  the  context  of 
consumer  protection  htigation. 

By  direction  of  the  Commission, 
(Commissioner  Azcuenaga  concurring  in  part 
and  dissenting  in  part. 
Donald  S.  Clark. 
Secretary. 

Dissenting  Statement  of  Commissioner 
Mary  L.  Azcuenaga  Concerning  FTC'S 
Adoption  of  Rule  3.26  Respecting 
Administrative  Litigation  Following 
Denial  of  a  Preliminary  Injunction 

On  June  26,  1995,  the  Commission 
issued  a  Statement  of  PoUcy  Regarding 
Administrative  Merger  Litigation 
FoUowing  the  Denial  of  a  Preliminary 
Injunction  and  an  accompanying 
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explanation.^  These  documents  reaffinn 
the  Commission's  longstanding  policy, 
consistent  with  Section  5  of  the  FTC 
Act,  15  U.S.C.  §  45(b),  of  reconsidering 
whether  to  pursue  administrative 
Utigation  following  the  denial  of 
preliminary  relief  by  the  courts.  Section 
5  requires  that  the  Commission  premise 
issuance  of  an  adjudicative  complaint 
on  finding  reason  to  believe  that  the  law 
has  been  violated  and  that  enforcement 
would  be  in  the  pubhc  interest.  This 
obligation  continues  implicitly 
throughout  the  proceeding,  requiring 
the  Commission  to  take  all  reasonable 
steps  to  assure  itself  that  an  enforcement 
action,  once  begim,  remains  in  the 
public  interest.  I  joined  in  that 
Statement. 

The  Commission  now  adopts  new 
Rule  3.26  to  govern  how  the  agency  will 
proceed  if  a  coiul  denies  a  requested 
preliminary  injimction  pending 
completion  of  an  administrative 
adjudication. 2  A  central  feature  of  the 
new  rule  is  that  following  the  court's 
action,  the  respondents  may  choose  to 
have  the  administrative  matter  removed 
from  adjudication  to  permit  the  parties 
to  discuss  with  the  Commission 
privately,  off  the  record  and  "without 
the  constraints  of  adjudicative  rules,"  ^ 
the  public  interest  in  continuing  the 
adjudication  in  Ught  of  the  court's 
action.*  Strictly  speaking,  no  revision  of 
the  Rules  is  necessary  because  existing 
provisions  of  the  Rules  of  Practice  are 
sufficient  to  permit  the  Commission  to 
address  any  effect  the  court's  action  may 
have  on  the  public  interest  in 
continuing  the  adjudication.' 
Nevertheless,  I  have  no  objection  to 
adopting  a  new  rule  to  provide  specific 
procedures  for  reconsidering  an 
administrative  adjudication  following 
denial  of  a  preliminary  injunction.  My 
difference  of  opinion  is  this:  I  believe 
that  a  rule  adopted  to  address  this 
situation  should  provide  that  the  matter 
be  left  in  adjudication  for  any 
reconsideration  by  the  Commission  and 
diat  any  communication  between  the 


*  These  materials  appear  again  in  this  volame  of 
the  Federal  Regiater. 

»  See  15  U.S.C.  §  53(b). 

'  Notice  of  Final  Rule  with  Request  for  Public 
Comment.  60  Fed.  Reg. ,  Slip  Notice  at  2-3. 

*  I  do  not  oppose  the  alternative  procedure 
included  in  the  new  rule,  which  expressly 
authorizes  a  motion  by  any  respondent  to  dismiss 
the  complaint  in  the  public  interest.  Although  the 
alternative  procedure  is  redundant  in  light  of 
existing  Rules  3.22  and  3.23, 16  CFR  §§  3.22  and 
3.23  (1995),  I  do  not  find  it  objectionable  because 
the  arguments  would  be  presented  on  the  record 
unless  the  Commission  directs  otherwise. 

>  See,  e.g..  Rule  3.22  governing  adjudicative 
motions  and  Rule  3.23  governing  interlocutory 
appeals.  The  Commission  also,  of  course,  may  act 
sua  sponte  to  seek  briefing  from  the  parties  or  to 
dismiss  the  complaint. 


parties  and  the  Commission  take  place 
on  the  record." 

The  Commission  opines  that 
complaint  counsel  will  be  more  candid 
off  the  record  because  they  "will  be  able 
to  discuss  the  case  without  concern  that 
their  statements  might  compromise  their 
litigation  position  if  the  case  is  retvuned 
to  adjudication."  ^  It  also  suggests  that 
the  ex  parte  procedvue  will  confer 
similar  benefits  on  "respondents  (and 
even  third  parties)."  ^  It  is  imclear  to  me 
why  all  this  candor  cannot  and  should 
not  take  place  on  the  public  record. 

Traditionally,  the  Commission  acts  as 
a  prosecutor  up  to  and  including  its 
decision  to  issue  an  administrative 
complaint.  As  soon  as  the  vote  to  issue 
an  administrative  complaint  is 
complete,  the  Commission  assumes  a 
judicial  role  with  respect  to  that  case, 
which  then  is  said  to  be  "in 
adjudication." "  It  should  go  without 
saying  that  the  Commission  must  not 
allow  its  prosecutorial  role  to  intrude  in 
any  respect  in  carrying  out  its 
deUberative  role  in  an  administrative 
adjudication.  Removing  a  matter  from 
adjudication  to  chat  off  the  record 
suggests  that  there  is  something  that  the 
Commission  would  prefer  that  the 
world  not  know.  It  also  suggests  an 
imease  on  the  part  of  the  Commission  in 
carrying  out  its  judicial  function  and  an 
unseemly  reluctance  to  relinquish  its 
prosecutorial  role.  Although  the 
automatic  withdrawal  provision  may 
not  disadvantage  the  respondent  in  any 
given  proceeding,  it  may  well 
undermine  public  confidence  in  the 
integrity  of  the  Commission's 
adjudicative  process. 

Let  us  consider  three  scenarios 
foUowing  a  court's  denial  of  a 
preliminary  injunction:  First,  complaint 
counsel  have  a  strong  case, 
notwithstanding  the  court's  denial  of  a 
preliminary  injimction.  If  this  is  so, 
complaint  counsel  can  explain  why  on 
the  record.  After  the  case  has  been 
withdrawn  bvm  adjudication  and 
reconsidered,  presumably  the 
Commission  will  return  the  case  to 
adjudicative  status.  Even  if  the 


■Confidential  communications  between  the 
Commission  and  its  staff  before  a  matter  enters 
adjudication  and  when  the  Commission  is  still 
carrying  out  its  prosecutorial  responsibility  make 
sense.  In  our  system  of  law,  investigational  and 
prosecutorial  decisions  are  protected  from  public 
scrutiny.  See  5  U.S.C  §  552(b)(5).  Such  confidential 
communications  after  the  prosecutorial  function 
has  concluded  with  the  issuance  of  a  complaint, 
however,  raise  issues  concerning  the  exercise  by  the 
Commission  of  its  quasi-judicial  function. 

'  60  Fed.  Reg. ,  Slip  Notice  at  4. 

•W. 

*  At  this  point,  all  further  communications 
between  the  parties  (complaint  counsel  and  the 
respondent(s)  are  on  the  record  with  certain 
specified  exemptions.  Rule  4.7, 16  CFR  $4.7. 


respondents  initiated  withdrawing  the 
matter  frtim  adjudication,  the  procedure, 
in-and-out-and-in  adjudication,  may 
create  a  perception  that  complaint 
coimsel,  speaking  off  the  record,  had  an 
unfair  advantage.  The  respondents  may 
believe  that  had  they  only  known  what 
the  staff  was  saying  to  the  (Ik)mmission 
behind  closed  doors  while  the  case  was 
withdrawn  bom  adjudication,  they 
could  have  defended  more  effectively 
and  won  a  dismissal.  After  all,  the  court 
gave  the  first  round  to  the  respondents 
on  the  record. 

A  second  scenario  is  that  the  case  is 
weak,  and  complaint  coimsel's 
arguments  in  support  of  the  complaint 
are  correspondingly  weak.  The 
Commission  suggests  in  its  Federal 
Register  notice  that  if  discussion  is  held 
on  the  record,  complaint  coimsel  will  be 
inhibited  from  pointing  to  weaknesses 
in  the  case  for  fear  that  if  the 
Commission  disagrees  and  requires  the 
adjudication  to  go  forward,  complaint 
counsel  will  be  disadvantaged  by  having 
conceded  the  weaknesses  of  the  case  on 
the  record.  An  underlying  assumption 
here  is  that  any  weaknesses  in  the  case 
will  remain  imdiscovered  (by  the  courts, 
by  the  respondent  and  by  the 
administrative  law  judge),  as  long  as 
complaint  coimsel  can  confide  in  the 
Commission  off  the  record.  Perhaps 
more  serious,  the  assumption  suggests 
an  abiding  lack  of  confidence  in  the 
administrative  system  of  adjudication 
and  the  Commission's  place  in  it. 
Complaint  counsel  will  not  be  able  to 
avoid  the  weakness  of  the  case  by 
confiding  that  fact  in  secret  to  the 
Commission.  At  most,  they  might 
conceal  the  weakness  for  a  time,  a  result 
that  ultimately  would  be  wasteful  of 
both  government  and  private  resources. 
Regardless  of  when  during  an 
adjudicative  proceeding  complaint 
counsel  or  the  Commission  itself 
discovers  a  possible  weakness  in  the 
case,  the  Commission  should  base  its 
decision  whether  to  continue  the 
proceeding  on  publicly  available 
information. 

The  new  rule  may  lend  itself  to  a 
public  perception  that  the  staff  of  the 
Commission  has  an  advantage  over 
targets  of  enforcement  actions  because 
the  staff  has  the  secret  ear  of  the 
Commission.  If  the  staff  is  permitted 
secret  access  to  the  Commission,  a 
decision  to  continue  an  adjudication, 
particularly  one  that,  based  on  pubUcly 
available  information,  appears  weak, 
likely  would  suggest  that  complaint 
counsel  were  able  to  persuade  the 
Commission  to  proceed  only  by  "hiding 
the  ball"  from  the  respondents.  Such  a 
message  hardly  is  consistent  with 
fairness  to  the  respondent  or  with  the 
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role  of  the  Commission  as  an  unbiased 
decisionmaker,^" 

A  third  scenario  is  that  the  case  is 
weak,  respondents  move  to  withdraw 
the  matter  from  adjudication,  and 
complaint  counsel  file  nothing  in 
support  of  the  complaint."  In  such  an 
instance,  the  Commission  may  agree 
with  the  respondents  and  dismiss  the 
adjudication,  or  it  may  disagree  and 
order  that  the  proceeding  continue. 
There  seems  no  good  reason  not  to  have 
this  occur  on  the  public  record.  Again, 
private  discussions  between  the 
Commission  and  its  staff  can  create  a 
public  perception  of  unfairness  to  the 
respondents  arising  from  apparent 
complicity  between  the  prosecuting 
attorneys  and  the  purportedly  impartial 
adjudicators — the  very  danger  the 
separation  of  functions  requirements  of 
the  Administrative  Procedure  Act  and 
the  Commission's  ex  parte  rule  are 
designed  to  avoid. '^ 

In  addition  to  imdermining  the 
separation  of  functions  at  the 
Commission,  the  new  rule  fimits  the 
Commission's  discretion  to  decide  when 
individual  cases  should  be  in 
adjudication  and  remain  on  the  pubUc 
record.  The  exercise  of  discretion  in  an 
adjudicative  matter  is  a  responsibility  of 
the  Commission,  not  an  occasion  for 
ap>ology.  This  responsibility,  which 
must  be  carried  out  consistent  vtrith  the 
law  and  with  fundamental  fairness, 
should  not  be  ceded  without  a  reason 
for  doing  so.  Here,  I  see  none.  Both  the 
poUcy  to  maintain  the  separation  of 
deliberative  and  prosecutorial  functions 
and  the  appearance  of  having  done  so 
are  enhanced  when  the  Commission 
retains  its  discretion  to  determine  the 
appropriate  disposition  of  a  motion  to 
withdraw  from  adjudication.  The 
shifting  of  a  portion  of  that  discretion  in 
favor  of  the  respondents  may  appear 
open-minded,  but,  in  the  long  term,  it 
will  disserve  the  Commission  and  the 
public  interest. 

On  balance,  the  Commission  and  the 
public  would  be  better  served  if  the 


'°Off-the-record  discussions  with  the 
respondents,  followed  by  dismissal  of  the 
complaint,  also  may  create  misperceptions  of 
unfairness  and  favoritism,  with  the  implication  that 
nonpublic  communications  that  could  not  bear  the 
light  of  day  influenced  the  Commission's  decision. 

''This  assumes  that  complaint  counsel  find 
themselves  unable  to  make  a  principled  argument 
in  support  of  the  complaint.  See  Jose  Caliinlin. 
M.O.,  Dkt.  No.  9199  (June  24, 1986)  ("complaint 
counsel  represent  the  Commission's  prosecutorial 
decision  as  embodied  in  the  allegations  of 
complaint  and  in  the  notice  of  contemplated 
relief);  accord  R.J.  Reynolds  Tobacco  Co.,  Dkt.  No. 
9206  (interlocutory  order,  Dec.  1, 1986);  see  also 
R.].  Reynolds  Tobacco  Co.  (interlocutory  order,  Dec. 
10, 1966)  (purpose  of  adjudication  is  "to  subject  the 
Commission's  complaint  to  an  adversarial  test"). 

»*See  5  U.S.C.  §  S52(d);  16  C.F.R.  §  4.7. 


Commission  retained  its  discretion  to 
decide  which,  if  any,  cases  should  be 
withdrawn  from  adjudication  following 
denial  of  a  preUminary  injunction.  The 
new  rule  is  likely  to  undermine  the 
integrity  of  the  Commission  and  its 
adjudicative  process  by  breaking  down 
the  wall  between  the  Commission's 
prosecutorial  and  adjudicatory  roles  in 
a  maimer  inconsistent  with  the 
separation  of  fimctions  requirement  of 
the  Administrative  Procedure  Act  and 
its  own  ex  parte  rule. 
I  dissent. 

[FR  Doc.  95-19110  Filed  a-2-95;  8:45  ami 

BILUNO  CODE  6750-01-M 


Notice  and  Request  for  Comment 
Regarding  Statement  of  Policy 
Concerning  Prior  Approval  and  Prior 
Notice  Provisions  in  Merger  Cases 

agency:  Federal  Trade  Commission. 
ACTION:  Notice  of  policy  statement  and 
request  for  public  comment. 

SUMMARY:  The  Federal  Trade 
Commission  has  adopted  a  policy 
statement  regarding  the  use  of  prior 
approval  and  prior  notice  provisions  in 
Commission  orders  entered  in  merger 
cases.  Under  the  policy,  the 
Commission  will  no  longer  require  prior 
approval  of  certain  future  acquisitions 
in  such  orders  as  a  routine  matter.  The 
Commission  will  henceforth  rely  on  the 
premerger  notification  and  waiting 
period  requirements  of  Section  7A  of 
the  Clayton  Act,  commonly  referred  to 
as  the  Hart-Scott-Rodino  (HSR)  Act,  as 
the  principal  means  of  learning  about 
and  reviewing  mergers  proposed  by 
such  companies.  Narrow  prior  notice  or 
approval  requirements  will  be  retained 
for  certain  Umited  situations  described 
in  the  Commission's  Statement  of 
PoUcy.  The  Commission  also  stated  that 
it  would  initiate  a  process  for  reviewing 
the  retention  or  modification  of  prior 
approval  requirements  in  existing 
Commission  orders. 

Although  these  poUcies  are  already  in 
effect,  the  Commission  is  soliciting 
comment  from  interested  persons. 
DATES:  The  policy  statement  was 
effective  on  Jime  21, 1995.  Comments 
will  be  received  imtil  September  5, 
1995. 

ADDRESSES:  Comments  should  be  sent  to 
the  Secretary,  Federal  Trade 
Commission,  Sixth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  Comments  wrill 
be  entered  on  the  pubUc  record  of  the 
Commission  and  vfiW  be  available  for 
public  inspection  in  Room  130  during 
the  hoiu'S  of  9  a.m.  imtil  5  p.m. 


FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  P.  Ducore,  Assistant  Director  for 
Compliance,  Bureau  of  Competition, 
(202) 326-2526. 

SUPPLEMENTARY  INFORMATION:  Under 
previous  Commission  policy. 
Commission  orders  entered  in  merger 
cases  generally  have  required  that  the 
respondent  obtain  the  Commission's 
prior  approval  for  certain  future 
acquisitions  in  the  same  market.  The 
Commission  has  reassessed  that  policy 
and  has  determined  that  prior  approval 
of  future  acquisitions  by  a  respondent 
should  no  longer  be  required  as  a 
routine  matter.  The  Commission  has 
issued  the  following  Policy  Statement  as 
an  exercise  of  its  discretion. 

The  Commission  invites  comments  on 
the  issues  discussed  in  this  notice,  in 
the  Policy  Statement  and  in  the  separate 
statement  of  Commissioner  Azcuenaga. 

Statement  of  Federal  Trade 
Commission  Policy  Conceming  Prior 
Approval  and  Prior  Notice  Provisions 

IntroductJon 

Under  longstanding  Commission 
poUcy,  Commission  orders  entered  in 
merger  cases  generally  have  contained  a 
requirement  that  the  respondent  seek 
the  Commission's  prior  approval  for  any 
future  acquisition  over  a  de  minimis 
threshold  within  certain  markets  for  a 
ten-year  period.'  In  a  few  cases,  the 
Commission  also  has  required  prior 
notice  of  intended  transactions  that 
would  not  be  subject  to  the  premerger 
notification  and  waiting  period 
requirements  of  section  7  A  of  the 
Clayton  Act,  commonlyweferred  to  as 
the  Hart-Scott-Rodino  (HSR)  Act.2  Prior 
approval  and  notice  requirements  are 
imposed  pursuant  to  the  Commission's 
broad  authority  to  fashion  remedies  to 
prevent  the  recurrence  of 
anticompetitive  conduct. 

In  light  of  its  now  extensive 
experience  with  the  HSR  Act,  the 
Commission  has  reassessed  whether  it 
needs  to  continue  regularly  to  impose 
prior  approval  requirements.  Although 
prior  approval  requirements  in  some 
cases  may  save  the  Commission  the 
costs  of  re-Utigating  issues  that  already 
have  been  resolved,  prior  approval 
provisions  also  may  impose  costs  on  a 
company  subject  to  such  a  requirement. 
Moreover,  the  HSR  Act  has  proven  to  be 
an  effective  means  of  investigating  and 
challenging  most  anticompetitive 
transactions  before  they  occiu". 


'  As  used  herein,  the  term  "merger"  includes 
mergers,  acquisitions,  joint  ventures,  and  equivalent 
transactions. 

'  Hart-Scott-Rodino  Antitrust  Improvements  Act 
of  1976. 15  U.S.C.  18a. 
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Consequently,  the  Commission  has 
concluded  that  a  general  pohcy  of 
requiring  prior  approval  is  no  longer 
needed.  Narrow  prior  notice  or  approval 
requirements  will  be  retained  for  certain 
situations,  as  described  below. 

Statement  of  Policy  Concerning  Future 
Orders 

The  Commission  will  henceforth  rely 
on  the  HSR  process  as  its  principal 
means  of  learning  about  and  reviewing 
mergers  by  companies  as  to  which  the 
Commission  had  previously  found  a 
reason  to  beUeve  that  the  companies 
had  engaged  or  attempted  to  engage  in 
an  illegal  merger.  The  Commission 
believes  that  in  most  such  situations  the 
availabiUty  of  HSR  premerger 
notification  and  waiting  period 
requirements  will  adequately  protect  the 
public  interest  in  effective  merger 
enforcement,  without  being  unduly 
burdensome.  Therefore,  as  a  general 
matter,  Commission  orders  in  such 
cases  will  not  include  prior  approval  or 
prior  notification  requirements. 

The  Commission  reserves  its  equitable 
power  to  fashion  remedies  needed  to 
protect  the  public  interest,  including  by 
ordering  limited  prior  approval  and/or 
notification  in  certain  limited     ^ 
circumstances.  Such  orders  are  most 
likely  to  be  used  in  two  situations: 

First,  a  narrow  prior  approval 
provision  may  be  used  where  there  is  a 
credible  risk  that  a  company  that 
engaged  or  attempted  to  engage  in  an 
anticompetitive  merger  would,  but  for 
the  provision,  attempt  the  same  or 
approximately  the  same  merger.  ^  The 
prior  approval  requirement  in  such 
cases  would  typically  be  limited  to  the 
proposed  merger  or  other  combination 
of  essentially  the  same  relevant  assets 
that  were  involved  in  the  challenged 
transaction. 

Second,  a  narrow  prior  notification 
provision  may  be  used  where  there  is  a 
credible  risk  that  a  company  that 
engaged  or  attempted  to  engage  in  an 
anticompetitive  merger  would,  but  for 
an  order,  engage  in  an  otherwise 
unreportable  anticompetitive  merger.* 
The  need  for  this  supplemental,  HSR- 
like  premerger  notification  and  waiting 


>  Such  a  provision  is  included  in  some  consent 
judgments  in  cases  brought  by  the  Department  of 
Justice.  See,  e.g.,  United  States  v.  Browning-Ferris 
Indus.  Inc.,  Civ.  Action  No.  1:94CV02588  (proposed 
final  judgment)  (O.O.C.  filed  Nov  1. 1994). 

«Such  prior  notice  orders  would  require  the 
com(>any  to  comply  with  HSR-like  premerger 
notification  and  waiting  periods.  From  FY  1990 
through  FY  1994,  the  Commission  undertook 
enforcement  actions  against  twelve  transactions  that 
were  not  reportable  under  HSR.  Four  were  hospital 
mergers,  and  the  others  covered  a  variety  of  markets 
including  electrical  products,  scientiflc  equipment, 
medical  products  or  devices,  security  equipment, 
and  food  products. 


period  requirement  will  depend  on 
cirounstances  such  as  the  structural 
characteristics  of  the  relevant  markets, 
the  size  and  other  characteristics  of  the 
market  participants,  and  other  relevant 
factors  (including  whether  the 
challenged  transaction  itself  was  not 
reportable). 

Statement  of  Policy  for  Existing  Prior 
Approval  Orders 

There  are  approximately  90 
outstanding  Commission  orders  that 
contain  a  ciuxent  prior  approval 
requirement;  some  of  these  orders  also 
contain  a  prior  notice  requirement.  The 
Commission  has  determined  to  initiate 
a  process  for  reviewing  the  retention  or 
modification  of  these  existing 
requirements.  The  Commission  will 
issue  to  each  person  subject  to  such  an 
order  a  notice  regarding  the 
Commission's  prior  approval  policy  as 
set  forth  in  this  Statement  and  an 
invitation  to  submit  a  request  to  reopen 
the  order,  pursuant  to  section  5(b)  of  the 
Federal  Trade  Commission  Act  and  Rule 
2.51  of  the  Commission's  rules  of 
practice. 

The  Commission  has  determined  that, 
when  a  petition  is  filed  to  reopen  and 
modify  an  order  pursuant  to  this 
Statement  of  Policy,  the  Commission 
will  apply  a  rebuttable  presumption  that 
the  public  interest  requires  reopening  of 
the  order  and  modification  of  the  prior 
approval  requirement  consistent  with 
the  policy  announced  in  this  Statement. 
No  presumption  will  apply  to  existing 
prior  notice  requirements,  which  have 
been  adopted  on  a  case-by-case  basis 
and  will  continue  to  be  considered  on 
a  case-by-case  basis  under  the  policy 
annoimced  in  this  Statement. 

Although  the  policies  set  forth  in  this 
Statement  are  effective  immediately,  the 
Commission  will  issue  within  thirty   . 
days  a  Federal  Register  notice  sohdting 
public  comment  on  them. 

By  direction  of  the  Commission, 
Commissioner  Azcuenaga  dissenting. 
Donald  S.  Qark, 
Secretary. 

Dissenting  Statement  of  Commissioner 
Mary  L.  Azcuenaga  on  Decision  to 
Abandon  Prior  Approval  Requirements 
in  Merger  Orders 

The  Commission  has  abandoned  its 
longstanding  policy  to  include  prior 
approval  as  a  remedy  in  cases  involving 
transactions  that  are  imlawful  imder 
section  7  of  the  Clayton  Act.*  The 


Commission  cites  in  support  of  its 
decision  the  effectiveness  of  premerger 
notification  under  the  Hart-Scott-Rodino 
Act  as  a  "means  of  investigating  and 
challenging  most  anticompetitive 
transactions  before  they  occur"  and  the 
possibility  that  "prior  approval 
provisions  *  •  *  may  impose  costs  on 
a  company  subject  to  such  a 
requirement."  ^  In  my  view,  the  policy 
should  be  retained  because  the  benefits 
of  prior  approval  requirements  easily 
outweigh  the  costs. 

Our  authority  to  impose  prior 
approval  requirements  is  imquestioned, 
and  the  Commission  reaffirmed  its 
pohcy  to  require  prior  approval  clauses 
in  section  7  orders  in  1988  ^  and,  most 
recently,  in  1994  in  its  adjudicative 
opinion  in  the  Coca  Cola  case.*  The 
Commission  imposes  a  variety  of  more 
costly  requirements  in  its  orders  every 
day,  ranging  fi-om  complete  bans  on 
engaging  in  certain  businesses  and 
activities  *  to  provisions  that  some 
might  characterize  as  highly  regulatory." 
Why  the  Commission  would  choose 
now  to  eliminate  this  straightforward, 
modest,  fencing-in  reUef  for  unlawful 
mergers  is  mystifying. 

Prior  approval  clauses  benefit  the 
Commission  by  conserving  public  law 
enforcement  dollars.  A  respondent 
subject  to  a  prior  approval  requirement 
must  notify  the  Commission  of  the 
proposed  transaction  and  demonstrate 
that  it  would  not  be  anticompetitive 
before  consummating  the  deal.  From  the 
Commission's  perspective,  this  process 
is  less  costly  than  a  new  investigation  of 
a  proposed  transaction  and  a  second 
challenge  imder  the  law.  In  the  absence 
of  a  prior  approval  requirement, 
subsequent  acquisitions  that  was 
challenged  and  found  unlawful,  must  be 


'  Prior  approval  provisions  require  the  firm  under 
order  to  obtain  the  approval  of  the  Commission 
before  making  acquisitions  in  the  same  market  in 
which  the  unlawful  acquisition  occurred. 

Early  cases  enjoined  future  acquisitions  entirely, 
often  together  with  a  divestiture  requirement,  to 


remedy  the  effects  of  an  unlawful  acquisition.  Prior 
approval  was  introduced  as  an  "escape  clause," 
"Itjo  prevent  the  possibility  of  the  injunction 
(against  acquisitions)  having  unintended  harsh 
results."  Luna  Brothers,  62  F.T.C.  243,  638  (1963), 
affd.  389  F.2d  847,  865-66  (3d  Cir.),  cert,  denied. 
393  U.S.  829  (1968).  Early  prior  approval  clauses 
varied  in  length,  ranging  from  perpetual 
requirements  to  those  with  a  duration  of  5, 10  or 
20  years. 

^  Statement  of  FTC  Policy  Concerning  Prior 
Approval  and  Prior  Notice  Provisions  at  4  (June  21, 
1995)  (hereafter  "Prior  Approval  Statement"). 

3  See  FTC  Staff  Bulletin  88-01  (May  18, 1988). 

*The  Coca-Cola  Co..  Docket  9707  (June  13, 1994). 
Commissioners  Azcuenaga  &  Starek  recused;  order 
modified  (May  17, 1995);  appeal  dismissed  per 
stipulation  (D.C.  Cir.  May  18, 1995). 

»  See.  e.g.,  FTC  v.  Starlink.  Inc.,  Civ.  No.  91-1085 
(E.D.  Pa.  Feb.  10. 1992)  (lifetime  ban  on  advertising, 
marketing  or  selling  information  concerning 
employment  opportunities). 

0  Examples  of  highly  regulatory  orders  are 
unfortunately  plentiful.  See.  e.g..  Dissenting 
Statement  of  Commissioner  Mary  L.  Azcuenaga  in 
Silicon  Graphics,  Inc.,  File  951-0064  (published  for 
comment  June  9, 1995). 
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investigated  and  challenged  de  nove.^ 
To  the  extent  that  the  prospect  of  the 
prior  approval  requirement  may  deter 
unlawful  acquisitions  by  a  respondent, 
this  would  appear  to  be  a  benefit.  To  the 
extent  that  the  prospect  of  prior 
approval  may  deter  unlavtrfiil 
acquisitions  by  firms  that  are  not  under 
order,  this,  too,  would  appear  to  be  a 
benefit.^ 

Despite  considerable  squawking  firom 
a  few  representatives  of  firms  that  are 
actual,  dleged  or  potential  violators  of 
section  7,  there  is  httle  if  anything  to 
suggest  that  the  burden  of  prior 
approval  requirements  is  undue.  It  is 
important  to  remember  how  very 
limited  the  Commission's  prior  approval 
requirements  are.  First,  and  most 
obviously,  the  prior  approval 
requirement  is  imposed  only  on  firms 
that  have  attempted  unlawful 
acquisitions.^  It  is  limited  to  proposed 
acquisitions  in  the  same  geographic  and 
product  markets  in  which  the 
Commission  has  foimd  reason  to  beheve 
that  an  acquisition  by  the  respondent 
would  violate  the  law.  It  is  limited  in 
time,  usually  to  a  duration  of  ten  years. 
And  it  involves  a  minute  universe  of 
cases.  For  example,  in  the  past  five 
years,  the  Commission  has  issued  58 
orders  containing  prior  approval 
provisions,  fewer  dian  twelve  per  year. 
In  comparison,  in  fiscal  year  1994,  2,305 
transactions  were  reported  under  the 
Hart-Scott-Rodino  Act.  In  the  first  six 
months  of  fiscal  year  1995,  through  the 


^The  Antitriut  Division  of  the  Department  of 
Justice  recently  filed  a  civil  antitrust  complaint  to 
block  a  company's  second  attempt  in  eight  years  to 
acquire  its  largest  competitor.  See  United  States  v. 
Engelhard  Corp..  Civ.  Action  No.  e:95-CV-454 
(M.D.  Ga.  filed  June  12, 1995).  Engelhard 
abandoned  its  previous  acquisition  attempt  in  1987, 
after  the  Department  aimouncedthat  it  would 
challenge  the  transaction. 

*  If  the  prior  approval  requirement  is  costly  in  fact 
or  if  it  is  perceived  to  be  costly,  then  the 
requirement  may  have  a  deterrent  effect  Formerly, 
a  firm  contemplating  an  anticompetitive  acquisition 
might  have  decided  that  on  balance  the  risk  of 
prosecution  combined  with  the  likelihood  of 
becoming  subject  to  a  prior  approval  requirement 
was  sufficient  cause  not  to  go  forward.  Because 
firms  cannot  know  in  advance  whether  their 
transaction  will  be  reviewed  by  the  Commission  or 
by  the  Department  of  Justice,  any  deterrent  effect 
from  the  Commission's  policy  would  apply  to  all 
transactions. 

*  Prior  approval  is  a  form  of  fencing-in  relief. 
Fencing-in  provisions  ordinarily  impose  a  limited 
ban  on  otherwise  lawful  conduct  to  inhibit 
repetition  of  the  unlawful  conduct.  See  FTC  v. 
Ruberoid  Co..  343  U.S.  470,  473  (1952)  ("(Tjhe 
Commisslbn  is  not  limited  to  prohibiting  the  illegal 
practice  in  the  precise  form  in  which  it  is  found  to 
have  existed  in  the  past.  If  the  Commission  is  to 
attain  the  objectives  Congress  envisioned,  it  cannot 
be  required  to  confine  its  road  block  to  the  narrow 
land  the  transgressor  has  traveled;  it  must  be 
allowed  effectively  to  close  all  roads  to  the 
prohibited  goal,  so  that  its  order  may  not  be  by- 
passed with  impunity."). 


end  of  March  1,  348  transactions  were 
filed. 

According  to  the  Commission,  the 
pohcy  should  be  changed  because 
premerger  notification  imder  the  Hart- 
Scott-Rodino  Act  is  an  adequate 
substitute.  While  the  Hart-Scott-Rodino 
Act  enables  the  Commission  to 
investigate  and  challenge  reported 
transactions  before  they  occur,  the 
success  of  the  premerger  notification 
program  is  not  a  recent  discovery.  If  pre- 
transaction  notice  were  the  only 
purpose  of  prior  approval  clauses  in 
orders,  the  pohcy  could  have  been 
abandoned  years  ago.  Instead,  the 
Commission  consistently  has  concluded 
(imtil  now)  that  the  Hart-Scott-Rodino 
Act  does  not  eliminate  the  need  for 
prior  approval  clauses  in  merger  orders. 
See,  e.g.,  The  Coca-Cola  Co.,  Docket 
9207,  Order  Denying  Motion  To  Dismiss 
(August  9, 1988),  Chairman  OUver 
dissenting  *°  and  Commissioner 
Azcuenaga  recused.  >* 

A  prior  approval  requirement  is  a 
simple,  direct  and  limited  remedy  to 
prevent  recurrence  of  imlawful 
acquisitions.  Even  if  we  assume  that 
prior  approval  is  costly  [i.e.,  mare  costly 
than  is  compUance  with  the  Hart-Scott- 
Rodino  Act — and  I  am  not  persuaded 
that  it  is),  the  pohcy  provides  important 
law  enforcement  benefits.  The  decision 
to  abandon  {mor  approval  in 
Commission  ordera  relinquishes  the 
benefits  for  no  apparent  return.  ^^ 

I  am  against  it. 

[PR  Doc.  95-19111  Filed  8-2-95;  8:45  am] 
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><>  Then-Chairman  Oliver  hvored  dismissal  of  the 
compliant  when  "the  only  relief*  *  'would  be  an 
order  requiring  prior  notice  or  prior  approval,"  but 
he  observed  (as  did  the  majority)  that  Coca-Cola  and 
complaint  counsel  could  "choose  to  withdraw  this 
matter  from  adjudication"  by  negotiating  a 
settlement  containing  "narrow  prior  approval 
provisions  .  .  .  [that  in  his  view  would]  be 
preferable  to  the  continuance  of  unwarranted 
litigation." 

"See  also  Warner  Communications,  Inc.,  105 
F.T.C.  342,  343  (1985)  ("nothing  in  iu  legislaUve 
history  suggests  that  (premerger  notification  under 
the  Hart-Scott-Rodino  Act)  was  intended  to 
supersede  the  use  of  fencing-in  provisions  imposed 
after  a  merger  has  actually  been  found  improper"); 
Louisiana-Pacific  Corporation,  112  F.T.C.  547,  566 
(1989)  (Hart-Scott-Rodino  "premerger  notification 
program  is  not  coextensive  with  the  order'sprior 
approval  requirement"). 

*' Determining  on  a  case-by-case  basis  whether  to 
require  prior  approval,  see  Prior  Approval 
Statement  at  2-3,  increases  the  costs  of  negotiating 
and  litigating  orders  in  merger  cases.  Given  the 
benefits  of  prior  approval,  this  is  a  waste  of 
government  resources. 


[File  No.  941-0076] 

Local  Health  System,  inc.,  et  al; 
Proposed  Consent  Agreement  With 
Analysis  To  Aid  Put>iic  Comment 

AGENCY:  Federal  trade  commission. 
ACTION:  Proposed  consent  agreement. 

summary:  hi  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit 
the  merger  of  die  two  largest  hospitals 
in  St.  Clair  County,  Michigan  and  would 
require  the  hospitals,  for  a  limited  time, 
to  notify  the  Commission  or  obtain 
Commission  approval  before  acquiring 
certain  hospital  assets  in  the  Port 
Huron,  Michigan  area. 
DATES:  Comments  must  be  received  on 
or  before  October  2, 1995. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW, 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phillip  L.  Broyles,  Cleveland  Regional 
Office,  Federal  Trade  Commission,  668 
Euchd  Avenue,  Suite  520-A,  Cleveland, 
OH  44114.  (216)  522-4207. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat  721, 15  U.S.C. 
46  and  section  2.34  of  the  Commission's 
rules  of  practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accept«l,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Pubhc  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 
[File  No.  941-0076) 

Agreement  Containing  Consent  Order 

In  the  matter  of  LOCAL  HEALTH  SYSTEM, 
INC.,  a  corporation,  BLUE  WATER  HEALTH 
SERVICES  CORP.,  a  corporation,  and  MERCY 
HEALTH  SERVICES,  a  corporation. 

The  Federal  Trade  Commission 
("Commission"),  having  initiated  an 
investigation  of  the  proposed 
acquisition  by  Local  Health  System,  Inc. 
("Local  Health"),  of  certain  assets  of 
Mercy  Hospital  Port  Huron  ("Mercy- 
Port  Huron")  from  Mercy  Health 
Services  ("Mercy  Health"),  and  of 
certain  assets  of  Port  Huron  Hospital 
from  Blue  Water  Health  Services 
Corporation  ("Blue  Water  Health"),  and 
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it  now  appearing  that  Local  Health, 
Mercy  Health  and  Blue  Water  Health, 
hereinafter  sometimes  referred  to  as 
"Proposed  Respondents,"  are  willing  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  making 
certain  acquisitions,  and  providing  for 
other  reUef: 

It  is  hereby  agreed  by  and  between 
Proposed  Respondents,  by  their  duly 
authorized  officers  and  attorneys,  and 
counsel  for  the  Commission  that: 

1.  Proposed  Respondent  Local  Health 
is  a  corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Delaware,  with 
its  office  and  principal  place  of  business 
located  at  1001  Kearney  Street,  Port 
Huron,  Michigan  48060. 

2.  Proposed  Respondent  Mercy  Health 
is  a  corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Michigan,  with 
its  office  and  principal  place  of  business 
located  at  34605  Twelve  Mile  Rqad, 
Fannington,  Hills,  Michigan  48331. 

3.  Proposed  Respondent  Blue  Water 
Health  is  a  corporation  organized, 
existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
Michigan,  with  its  office  and  principal 
place  of  biisiness  located  at  1001 
Kearney  Street,  Port  Huron,  Michigan 
48060. 

4.  Proposed  Respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

5.  Proposed  Respondents  waive: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
vahdity  of  the  Order  entered  piusuant  to 
this  agreement;  and 

d.  Any  claim  imder  the  Equal  Access 
to  Justice  Act. 

6.  This  agreement  shall  not  become 
part  of  the  pubUc  record  of  the 
proceeding  unless  and  imtil  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
^reement  and  so  notify  the  Proposed 
Respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 


7.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  Proposed  Respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint,  or  that  the 
facts  as  alleged  in  Uie  draft  complaint, 
other  than  jurisdictional  facts,  are  true. 

8.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  rules,  the  Commission 
may,  without  further  notice  to  the 
Proposed  Respondents,  (1)  issue  Its 
complaint  corresponding  in  form  and 
substance  with  the  draft  of  complaint 
and  its  decision  containing  the 
following  Order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  with  respect 
thereto.  When  so  entered,  the  Order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
Order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  Order  to  Proposed 
Respondents'  addresses  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  Respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  Order,  and 
no  agreement,  imderstanding, 
representation,  or  interpretation  not 
contained  in  the  Order  or  the  agreement 
may  be  used  to  very  or  contradict  the 
terms  of  the  Order. 

9.  Proposed  Respondents  have  read 
the  proposed  complaint  and  Order 
contemplated  hereby.  Proposed 
Respondents  imderstand  diat  once  the 
Order  has  been  issued,  they  will  be 
required  to  file  one  or  more  compfiance 
reports  showing  that  they  have  fully 
complied  with  the  Order.  Proposed 
Respondents  further  imderstand  that 
they  may  be  liable  for  civil  penalties  in 
the  amoimt  provided  by  law  for  each 
violation  of  the  Order  after  it  becomes 
final. 

Order 


It  is  ordered  that,  as  used  in  this 
Order,  the  following  definitions  shall 
apply: 

A.  Local  Health  means  Local  Health 
System,  Inc.,  its  predecessors, 
subsidiaries,  divisions,  and  groups  and 
affiliates  controlled  by  Local  Health 
System,  Inc.;  their  directors,  officers, 
employees,  agents,  and  representatives; 
and  their  successors  and  assigns. 


B.  Mercy  Health  means  Mercy  Health 
Services,  its  predecessors,  subsidiaries, 
divisions,  and  groups  and  affiliates 
controlled  by  Mercy  Health  Services; 
their  directors,  officers,  employees, 
agents,  and  representatives;  and  their 
successors  and  assigns. 

C.  Blue  Water  Health  means  Blue 
Water  Health  Services  Corporation,  its 
predecessors,  subsidiaries,  divisions, 
and  groups  and  affiUates  controlled  by 
Blue  Water  Health  Services  Corporation; 
their  directors,  officers,  employees, 
agents,  and  representatives;  and  their 
successors  and  assigns. 

D.  Respondents  means  Local  Health, 
Mercy  Health  and  Blue  Water  Health, 
collectively  and  individually. 

E.  The  Acquisition  means  the 
proposed  acquisition  of  Port  Huron 
Hospital  and  Mercy  Hospital  Port  Huron 
by  Local  Health  puj^uant  to  the 
Memorandiun  of  Understanding  dated 
January  19,  1994. 

F.  Acute  care  hospital  means  a  health 
facility,  other  than  a  federally  owned 
faciUty,  having  a  duly  organized 
governing  body  with  overall 
administrative  and  professional 
responsibiUty,  and  an  organized 
medical  staff,  that  provides  24-hour 
inpatient  care,  as  well  as  outpatient 
services,  and  having  as  a  primary 
function  the  provision  of  inpatient 
services  for  medical  diagnosis, 
treatment  and  care  of  physically  injured 
or  sick  persons  with  short-term  or 
episodic  health  problems  or  infirmities. 

G.  To  operate  an  acute  care  hospital 
means  to  own,  lease,  manage  or 
otherwise  control  or  direct  the 
operations  of  an  acute  care  hospital, 
directly  or  indirectly. 

H.  Affiliate  means  any  entity  whose 
management  and  poUcies  are  controlled 
in  any  way,  directly  or  indirectly,  by  the 
person  with  which  it  is  affiliated. 

I.  Person  means  any  natural  person, 
partnership,  corporation,  company, 
association,  trust,  joint  venture  or  other 
business  or  legal  entity,  including  any 
governmental  agency. 

J.  Greater  Port  Huron  means  the  area 
consisting  of  the  cities  of  Port  Hiu-on, 
Marysville,  Kimball  Township,  Port 
Huron  Township  and  Fort  Gratiot, 
Michigan. 

K.  Commission  means  the  Federal 
Trade  Commission. 

n 

It  is  further  ordered  that,  imle$^  they 
have  already  done  so.  Respondents 
shall,  no  later  than  seven  (7)  days  after 
the  date  this  Order  becomes  final:  (1) 
Terminate  any  agreement  that  provides 
for  or  contemplates  the  Acquisition;  (2) 
return  or  destroy  all  documents 
containing  or  recording  confidential 
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information  provided  to  Respondents  by 
any  other  person  in  connection  with 
negotiations  or  agreements  relating  to 
the  Acquisition;  and  (3)  recover  from 
any  other  person  or  have  such  other 
person  destroy  all  docimients 
containing  or  recording  confidential 
information  provided  by  Respondents  to 
such  other  person  in  connection  with 
negotiations  or  agreements  relating  to 
the  Acquisition. 

fli 

It  is  further  ordered  that,  for  a  period 
of  three  (3)  years  from  the  date  this 
Order  becomes  final,  no  Respondent 
shall,  without  prior  approval  of  the 
Commission,  directly  or  indirectly, 
through  subsidiaries,  partnerships  or 
otherwise: 

A.  Acquire  any  majority  or  other 
controlling  stock,  share  capital,  equity 
or  other  interest  in  any  other 
Respondent  that  operates  any  acute  care 
hospital  faciUty  in  Greater  Port  Huron; 

B.  Acquire  a  majority  of  any  assets  of 
any  acute  care  hospital  facility  operated 
by  any  other  Respondent  in  Greater  Port 
Huron; 

C.  Enter  into  any  agreement  or  other 
arrangement  to  obtain  direct  or  indirect 
ownership,  management  or  control  of 
any  acute  care  hospital  facility  operated 
by  any  other  Respondent  in  Greater  Port 
Huron,  including  but  not  limited  to,  a 
lease  of  or  management  contract  for  any 
such  acute  care  hospital  facility,  or  an 
agreement  to  replace  an  acute  care 
hospital  facihty  operated  by  another 
person  with  an  acute  care  hospital  to  be 
operated  by  any  Respondent; 

D.  Acquire  or  otherwise  obtain  the 
right  to  designate,  directly  or  indirectly, 
a  majority  of  the  directors  or  trustees  of 
any  acute  care  hospital  faciUty  operated 
by  any  other  Respondent  in  Greater  Port 
Huron;  or 

E.  Permit  any  acute  care  hospital  it 
operates  in  Greater  Port  Huron  to  be 
acquired  (by  stock  acquisition,  asset 
acquisition,  lease,  management  contract, 
estabUshment  of  a  replacement  facihty, 
right  to  designate  directors  or  trustees  or 
otherwise)  by  any  other  Respondent  that 
operated,  or  will  operate  immediately 
following  such  acquisition,  any  other 
acute  care  hospital  in  Greater  Port 
Huron. 

lY 

It  is  further  ordered  that,  for  a  period 
often  (10)  years  from  the  date  this  Order 
becomes  final,  no  Respondent  shall, 
without  providing  advance  written 
notification  to  the  Commission,  directly 
or  indirectly,  through  subsidiaries, 
partnerships,  or  otherwise: 

A.  Acquire  any  stock,  share  capital, 
equity  or  other  interest  in  any  person 


who  operates  any  acute  care  hospital 
facility  in  Greater  Port  Hiux)n; 

B.  Acquire  any  assets  of  any  acute 
care  hospital  facihty  in  Greater  Port 
Hiuon; 

C.  Enter  into  any  agreement  or  other 
arrangement  to  obtain  direct  or  indirect 
ownership,  management  or  control  of 
any  acute  care  hospital  facihty  or  any 
part  thereof  in  Greater  Port  Huron, 
including  but  not  limited  to,  a  lease  of 
or  management  contract  for  any  such 
acute  care  hospital  facility,  or  an 
agreement  to  replace  an  acute  care 
hospital  facility  operated  by  another 
person  with  an  acute  care  hospital 
facihty  to  be  operated  by  any 
Respondent; 

D.  Acquire  or  otherwise  obtain  the 
right  to  designate,  directly  or  indirectly, 
directors  or  trustees  of  any  acute  care 
hospital  facility  in  Greater  Port  Huron; 
or 

E.  Permit  any  acute  care  hospital  it 
operates  in  Greater  Port  Huron  to  be 
acquired  (in  whole  or  in  part,  by  stock 
acquisition,  asset  acquisition,  lease, 
management  contract,  establishment  of 
a  replacement  facihty,  right  to  designate 
directors  or  trustees,  or  otherwise)  by 
any  person  who  oiierates,  or  will 
operate  immediately  following  such 
acquisition,  any  other  acute  care 
hospital  in  Greater  Port  Huron. 

Said  notification  shall  be  given  on  the 
Notification  and  Report  Form  set  forth 
in  the  appendix  to  part  803  of  title  16 
of  the  Code  of  Federal  Regulations  as 
amended  (hereinafter  referred  to  as  "the 
Notification"),  and  shall  be  prepared 
and  transmitted  in  accordance  with  the 
requirements  of  that  part,  except  that  no 
filing  fee  will  be  required  for  any  such 
notification,  notification  need  not  be 
made  to  the  United  States  Department  of 
Justice,  and  notification  is  required  only 
of  Respondents  and  not  of  any  other 
party  to  the  transaction.  Respondents 
shall  provide  the  Notification  to  the 
Commission  at  least  thirty  days  prior  to 
acquiring  any  such  interest  (hereinafter 
referred  to  as  the  "first  waiting  period"). 
If,  within  the  first  waiting  period, 
representatives  of  the  Commission  make 
a  written  request  for  additional 
information.  Respondents  shall  not 
consummate  the  acquisition  until 
twenty  days  after  substantially 
complying  with  such  request  for 
additional  information.  Early 
termination  of  the  waiting  periods  in 
this  paragraph  may  be  requested  and, 
where  appropriate,  granted  in  the  same 
manner  as  is  apphcable  under  the 
requirements  and  provisions  of  the  Hart- 
Scott-Rodino  Antitrust  Improvements 
Act  of  1976, 15  U.S.C.  18a. 


Provided,  however,  that  prior 
notification  shall  not  be  required  by  this 
ParaCTaph  IV  of  this  Order  for: 

1.  The  establishment  by  a  Respondent 
of  a  new  acute  care  hospital  facility  that 
is  a  replacement  for  that  Repondent's 
existing  acute  care  hospital  faciUty; 

2.  The  estabUshment  by  a  Respondent 
of  a  new  acute  care  hospital  that  is  not 

a  replacement  for  any  other  acute  care 
hospital  facihty  in  Greater  Port  Huron; 

3.  Any  transaction  otherwise  subject 
to  this  Paragraph  IV  of  this  Order  if  the 
fair  market  value  of  (or,  in  the  case  of 
a  pim±ase  acquisition,  the 
consideration  paid  for)  the  acute  care 
hospital  facility  or  part  thereof  to  be 
acquired  does  not  exceed  one  million 
dollars  ($1,000,000); 

4.  Any  transaction  otherwise  subject 
to  this  Paragraph  IV  of  this  Order  if  the 
acquisition  is  pursuant  to  a  joint  venture 
which  is  to  engage  in  no  activities  other 
than  the  provision  of  the  following 
services:  Laimdry;  data  processing;  joint 
ownership  and  management  of 
inventory;  materials  management; 
billing  and  collection;  dietary;  industrial 
engineering  management;  printing; 
security;  records  management; 
laboratory  testing;  support  services  for 
charitable  foundations;  or  personnel 
education,  testing  or  training;  or 

5.  Notification  is  required  to  be  made, 
and  has  been  made,  pursuant  to  Section 
7 A  of  the  Clayton  Act,  15  U.S.C.  18a,  or 
prior  approval  by  the  Commission  is 
required,  and  has  been  granted  pursuant 
to  Paragraph  III  of  this  Order. 


It  is  further  ordered  that,  for  a  period 
often  (10)  years  fi-om  the  date  this  order 
becomes  final,  Respondents  shall  not 
permit  all  or  any  substantial  part  of  any 
acute  care  hospital  they  operate  in 
Greater  Port  Huron  to  be  acquired  (in 
whole  or  in  part,  stock  acquisition,  asset 
acquisition,  lease,  management  contract, 
establishment  of  a  replacement  facility, 
right  to  designate  directors  or  trustees  or 
otherwise)  by  any  other  person  unless 
the  acquiring  person  fields  with  the 
Commission,  prior  to  the  closing  of  such 
acquisition,  a  written  agreement  to  be 
bound  by  the  provisions  of  this  Order, 
which  agreement  Respondents  shall 
require  as  a  condition  precedent  to  the 
acquisition. 

VI 

It  is  further  ordered  that: 

A.  Within  sixty  (60)  days  of  the  date 
this  Order  becomes  final,  each 
Respondent  shall  file  a  verified  written 
report  with  the  Commission  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  and  is  complying 
with  Paragraph  n  of  this  order;  and 
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B.  One  (1)  year  from  the  date  this 
Order  becomes  final,  annually  for  the 
next  nine  (9)  years  on  the  anniversary  of 
the  date  this  Order  becomes  final,  and 
at  such  other  times  as  the  Commission 
may  require,  each  Respondent  shall  file 
a  verified  written  report  with  the 
Commission  setting  forth  in  detail  the 
manner  and  form  in  which  it  has 
complied  and  is  complying  with 
Paragraphs  m,  IV  and  V  of  this  Order. 

vn 

It  is  further  ordered  that  Respondents 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporate  Respondents 
that  may  affect  compliance  obligations 
arising  out  of  the  Order,  such  as 
dissolution,  assignment,  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  or  the  creation  or 
dissolution  of  subsidiaries. 

vm 

It  is  further  ordered  that,  for  the 
purpose  of  determining  or  securing 
comphance  with  this  Order,  upon 
reasonable  notice  to  Respondents, 
Respondents  shall  permit,  for  a  period 
of  ten  (10)  years  from  the  date  this  Order 
becomes  final,  any  duly  authorized 
representative  of  the  Commission: 

A.  Reasonable  access,  during  office 
hours  and  in  the  presence  of  counsel,  to 
inspect  and  copy  all  books,  ledgers, 
accoimts,  correspondence,  memoranda 
and  other  records  and  documents  in  the 
possession  or  under  the  control  of 
Respondents  relating  to  any  matters 
contained  in  this  Order;  and 

B.  Upon  five  days'  notice  to 
Respondents  and  without  restraint  or 
interference  from  them,  to  interview 
officers,  directors,  or  employees  of 
Respondents,  who  may  have  coimsel 
present. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  ("the 
Conunission")  has  accepted,  subject  to 
final  approval,  an  agreement  containing 
a  proposed  consent  order  from  Local 
Health  System,  hic.  ("Local  Health"), 
Blue  Water  Health  Services  Corp.  ("Blue 
Water  Health")  and  Mercy  Health 
Services  ("Mercy  Health").  The 
proposed  consent  order  has  been  placed 
on  die  pubUc  record  for  sixty  (60)  days 
for  reception  of  comments  by  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public 
record.  After  sixty  (60)  days,  the 
Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 


The  Commission's  investigation  of 
this  matter  concerns  the  acquisition  of 
Port  Huron  Hospital,  a  general  acute 
care  hospital  owned  and  operated  by 
Blue  Water  Health,  and  Mercy  Hospital- 
Port  Huron  ("Mercy  Hospital"),  a 
general  acute  care  hospital  owned  and 
operated  by  Mercy  Health,  by  Local 
Health.  Port  HiutJn  Hospital  and  Mercy 
Hospital  are  the  only  general  acute  care 
hospitals  in  Port  Huron,  Michigan,  hi  its 
administrative  complaint,  the 
Commission  alleges,  among  other 
things,  that  the  market  for  acute  cal% 
inpatient  hospital  services  in  greater 
Port  Huron  is  highly  concentrated  and 
would  become  substantially  more 
concentrated  as  a  result  of  the 
acquisitions.  The  Commission  also 
alleges  that  it  has  reason  to  believe  that 
the  acquisitions  would  have 
anticompetitive  effects  and  would 
violate  section  7  of  the  Clayton  Act.  The 
agreement  containing  consent  order 
would,  if  finally  accepted  by  the 
Commission,  settle  charges  that  the 
acquisitions  may  substantially  lessen 
competition  in  the  delivery  of  acute  care 
inpatient  hospital  services  in  greater 
Port  Huron. 

The  order,  accepted  for  pubUc 
comment,  contains  provisions  requiring 
Local  Health,  Blue  Water  Health  and 
Mercy  Health  to  terminate  any  and  all 
agreements  that  provide  for  the 
acquisition  of  Port  Hiu-on  Hospital  and 
Mercy  Hospital  by  Local  HealUi. 

For  a  period  of  three  years  from  the 
date  the  order  becomes  final,  the  order 
prohibits  Local  Health,  Blue  Water 
Health  and  Mercy  Health  from 
acquiring,  without  prior  Commission 
approval,  a  majority  or  controlling  share 
of  stock  or  other  interests  in,  each  other; 
or  a  majority  of  the  assets  of  any  acute 
care  hospital  facihty  operated  in  Greater 
Port  Huron  by  either  of  the  other 
companies  named  in  the  order. 

For  a  period  of  ten  years  from  the  date 
the  order  Incomes  final,  the  order 
prohibits  Local  Health,  Blue  Water 
Health  and  Mercy  Health  from 
acquiring,  without  providing  the 
Commission  prior  written  notice,  stock 
or  assets  of,  or  interests  in  any  general 
acute  care  hospital  facility  in  Greater 
Port  Huron.  If  the  Commission  requests 
additional  information  regarding  any 
acquisition  for  which  prior  notice  is 
required,  the  order  prohibits  Local 
Health,  Blue  Water  Health  and  Mercy 
Health  from  completing  the  acquisition 
until  twenty  days  after  they  have 
provided  substantially  all  of  the 
information  requested  by  the 
Commission. 

The  pujpose  of  this  analysis  is  to 
faciUtate  pubUc  comment  on  the 
proposed  order,  and  it  is  not  intended 


to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Qark, 
Secretary. 

Dissenting  Statement  of  Commissioner 
Mary  L.  Azcnenaga  in  Local  Health 
System,  Inc.,  File  941-0076 

Not  having  found  reason  to  beheve 
that  the  proposed  merger  of  Port  Huron 
Hospital  and  Mercy  Hospital  would  be 
unlawful,  I  do  not  support  the  proposed 
complaint  and  consent  order. 

Concurring  Statement  of  Commissioner 
Roscoe  B.  Starek,  III 

In  the  Matter  of  Local  Health  System,  Inc., 
et  al..  File  No.  941  0076. 

In  deciding  whether  to  vote  for 
acceptance  of  the  agreement  containing 
consent  order  negotiated  by  the  staff,  I 
have  evaluated  with  particular  care  the 
prior  approval  and  prior  notice 
provisions  of  the  proposed  order.  The 
prior  approval  provisions  (1  III)  requires 
each  respondent,  for  three  years,  to 
obtain  the  Commission's  approval 
before  entering  into  any  transaction  that 
in  essence  would  renew  the  Port  Huron 
Hospital/Mercy  Hospital  merger  that 
gave  rise  to  this  case.  Under  the  prior 
notice  requirement  ()  FV),  a  respondent 
must  furnish  notice  to  the 
Commission — largely  along  the  lines  of 
the  Hart-Scott-Rodino  premerger 
notification  program — in  advance  of 
certain  acquisitions  and  other 
transactions  involving  acute  care 
hospitals  in  "Greater  Port  Huron"  (an 
area  consisting  of  five  Michigan  cities). 

I  have  previously  expressed  my 
serious  reservations  about  imposing  a 
prior  approval  requirement  on  parties 
that  have  abandoned  a  challenged 
transaction.^  Those  reservations  rest 
primarily  on  two  foimdations.  The  first 
is  the  moral  neutrality  of  mergers  and 
acquisitions — and  therefore  the  dubious 
appropriateness  of  prior  approval  as  a 
form  of  "merger  probation."  The  second 
is  the  superfluity — if  not  the  downright 
excessiveness — of  imposing  a  prior 
approval  requirement  on  parties  that 
will  have  to  observe  the  notice  and 
waiting  requirements  of  section  7A  of 
the  Clayton  Act  ^  if  they  wish  to 
undertake  the  same  (or  another 
competitively  questionable)  transaction 
in  the  future.  Indeed,  even  when  future 
acquisitions  are  likely  to  be 
competitively  troublesome  but  not 
reportable  piusuant  to  Section  7A,  I 


would  favor  a  prior  notice-and-wait 
obligation — radier  than  a  prior  approval 
power — with  regard  to  those 
transactions.^ 

Despite  my  general  inclination  to 
believe  a  broad  prior  approval  provision 
imwarranted  when  the  parties  have 
abandoned  their  planned  transaction  (as 
they  did  here),  acceptance  of  a  narrowly 
tailored  prior  approval  provision  is 
appropriate  in  the  special  circumstances 
of  this  case,  Paragraph  m  of  the 
proposed  order  merely  requires 
respondents  to  seek  prior  Commission 
approval,  over  a  three-year  period,  for 
essentially  the  same  transaction  that  the 
Commission  challenged  in  the  first 
place.  Given  that  a  renewed  Port  Huron/ 
Mercy  consoHdation  would  be  Ukely  to 
raise  the  same  antitrust  concerns,  this 
narrow  prior  approval  requirement  is 
neither  punitive  nor  redundant. 

I  also  find  acceptable  the  proposed 
order's  10-year  prior  notification 
requirement.  This  provision  pertains 
only  to  (1)  transactions  in  the  narrowly 
defined  "Greater  Port  Huron"  that  (2) 
exceed  $1  million  yet  (3)  would  not  be 
reportable  piu^uant  to  Section  7 A.* 
Where  the  Commission  finds  reason  to 
believe  that  an  acquisition  would 
violate  section  7, 1  consider  it 
appropriate  to  require  the  respondent 
for  some  period  of  time  to  notify  the 
Commission  in  advance  of  any  proposed 
significant  acquisitions  in  the  relevant 
market  that  are  not  reportable  under 
section  7A.  That  is  all  that  Paragraph  IV 
provides. 

(FR  Doc.  95-19112  Filed  8-2-95;  8:45  am] 
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DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Privacy  Act  of  1974;  Computer 
Matching  Programs— Department  of 
Veterans  Affairs 

AGENCY:  Administration  for  Children 

and  Famihes,  DHHS. 

ACTION:  Notice  of  a  Computer  Matching 

Program  to  Comply  with  Public  Law 

(Pub.  L.)  100-503,  the  computer 

Matching  and  Privacy  Protection  Act  of 

1988. 

SUMMARY:  In  comphance  with  PubUc 
Law  (Pub.  L.)  100-503,  the  Computer 


'  See,  e.g.,  "Reinventing  Antitrust  Enforcement? 
Antitrust  at  the  FTC  in  1995  and  Beyond."  Remarks 
of  Commissioner  Roscoe  B.  Starek,  ni,  Marina  del 
Rey.  California  (Feb.  24.  1995). 

*  15  U.S.C.  18a. 


'  "Reinventing  Antitrust  Enforcement?  Antitrust 
at  the  FTC  in  1995  and  Beyond,"  supra  note  1,  at 
21-22. 

*  The  third  and  fifth  provisos  to  Paragraph  IV, 
respectively,  set  forth  the  latter  two  limitations  on 
th*  prior  notification  requirement. 


Matching  and  Privacy  Protection  Act  of 
1988,  the  Administration  for  Children 
and  FamiUes  (ACF)  vtrill  conduct  a 
computer  matching  program  on  behalf 
of  itself,  the  Health  Care  Financing 
Administration  (HCFA),  and  the  Food 
and  Consumer  Service  (PCS)  utiUzing 
Veterans  Affairs  pension  and 
compensation  information.  The  ACF 
will  also  work  with  the  Kansas 
Department  of  Social  and  Rehabilitation 
Services  (KDSRS),  the  Nebraska 
Department  of  Social  Services  (NDSS), 
the  Pennsylvania  Department  of  Public 
Welfare  (PDPW),  and  the  Texas 
Department  of  Human  Services  (TDHS) 
using  pubUc  assistance  cUent  records. 
ADDRESSES:  Interested  parties  may 
comment  on  this  notice  by  writing  to 
the  Acting  Director,  Office  of 
Information  Systems  Management, 
Administration  for  Children  and 
FamiUes,  Aerospace  Building,  370 
L'Enfant  Promenade,  SW.,  Washington, 
DC  20047.  ^1  comments  received  will 
also  be  available  for  pubUc  inspection  at 
this  addr^.s. 

FOR  FURt/eR  information  CONTACT: 
Acting  r/rector,  Office  of  Information 
System /Management,  Administration 
for  ChjJUren  and  FamiUes,  Aerospace 
Buildjfg,  370  L'Enfant  Promenade,  SW., 
Washington,  DC  20447.  Telephone 
Num/er  (202)  401-6960. 
DATFR:  ACF  filed  a  report  of  the  subject 
matjPiing  program  with  the  Senate 
Cor^mittee  on  Governmental  Affairs,  the 
HQuse  Committee  on  Government 
Reform  and  Oversight,  and  the  Office  of 
Iriformation  and  Regulatory  Affairs,  at 
the  Office  of  Management  and  Budget 
pn  July  31,  1995. 

SUPPLEMENTARY  INFORMATION: 

A.  General 

Pub.  L.  100-503,  the  Computer 
Matching  and  Privacy  Protection  Act  of 
1988,  amended  the  Privacy  Act  (5  U.S.C. 
552a)  by  adding  certain  protections  for 
individuals  applying  for  and  receiving 
Federal  benefits.  The  law  regulates  the 
use  of  computer  matching  by  Federal 
agencies  when  records  in  a  system  of 
records  are  matched  with  other  Federal, 
State  and  local  government  records. 

The  amendments  reqoire  Federal 
agencies  involved  in  computer  matching 
programs  to: 

(1)  Negotiate  written  agreements  with 
soiuce  agencies; 

(2)  Provide  notification  to  appUcants 
and  beneficiaries  that  their  records  are 
subject  to  matching; 

(3)  Verify  match  findings  before 
reducing,  suspending  or  terminating  an 
individual's  benefits  or  payments; 

(4)  Furnish  detailed  reports  to 
Congress  and  OMB;  and 


(5)  EstabUsh  a  Data  Integrity  Board 
that  must  approve  matching  agreements. 

B.  ACF  Computer  Match  Subject  to  Pub. 
L.  100-503 

Below  is  a  brief  description  foUowed 
by  a  detailed  notice  of  a  computer 
match  that  ACF  wiU  be  conducting  as  of 
August  31, 1995  or  later. 

ACF  computer  match  with  the 
Department  of  Veterans- Affairs  (VA). 
Purpose:  To  detect  and  determine  the 
amount  of  benefit  overpayment  to 
pubUc  assistance  recipients  by  verifying 
client  VA  pension  and  compensation 
circumstances  using  VA  automated  data 
files. 

Dated:  July  31, 1995. 
Mary  Jo  Bane, 

Assistant  Secretary  for  Children  and  Families. 

Notice  of  Computer  Matching  Program 

The  Kansas  Department  of  Social  and 
RehabiUtaUon  Services  (KDSRS), 
Nebraska  Department  of  Social  Services 
(NDSS),  Pennsylvania  Department  of 
PubUc  Welfare  (PDPW)  and  Texas 
Department  of  Human  Services  (TDHS) 
public  assistance  cUent  record  matching 
with  VA  compensation  and  pension 
records. 

A.  Participating  Agencies 

ACF.  VA.  KDSRS.  NDSS.  PDPW  and 
TDHS. 

B.  Puqjose  of  the  Matching  Program 

The  purpose  of  this  matching  program 
is  to  provide  KDSRS,  NDSS,  PDPW  and 
TDHS  with  data  &t)m  the  VA  benefit 
and  compensation  file.  KDSRS,  NDSS, 
PDPW  and  TDHS  will  provide  ACF  with 
a  file  of  Medicaid,  Aid  to  FamiUes  with 
Dependent  Children  (AFDC),  general 
assistance  and  Food  Stamp  cUents.  VA 
will  provide  ACF  with  a  file  of 
individuals  receiving  VA  compensation 
and  p>ension  benefits.  ACF,  on  behalf  of 
itself,  HCFA.  and  PCS  will  match  the 
KDSRS,  NDSS,  PDPW  and  TDHS  files 
with  the  VA  file  and  provide  KDSRS. 
NDSS,  PDPW  and  TDHS  with  VA 
pension  and  compensation  benefit 
information.  KDSRS.  NDSS,  PDPW  and 
TDHS  will  use  the  VA  information  to 
determine  the  value  of  using  VA 
information  to  verify  client 
circuimstances  and  to  initiate  adverse 
action  when  appropriate. 

C.  Authority  for  Conducting  the 
Matching  Program 

ACF,  HCFA,  and  PCS  have  an 
obUgation  to  assist  State  PubUc 
Assistance  Agencies  in  their  efforts  to 
verify  client  circumstances  when 
determining  an  applicant's  eUgibility  for 
public  assistance  benefits.  The  most 
cost-effective  and  efficient  way  to  verify 


JMI 


39752 


Federal  Register  /  Vol.  60,  No.  149  /  Thursday,  August  3,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  149  /  Thursday,  August  3.  1995  /  Notices 


39753 


client  declarations  of  income 
drcumstances  is  by  means  of  a 
computer  match. 

D.  Categories  of  Records  and 
Individuals  Covered  by  the  Match 

VA  will  disclose  information  from  the 
VA  Compensation,  Pension,  and 
Education  and  Rehabilitation  Records — 
VA  (58  VA  21/22J,  contained  in  the 
Privacy  Act  Issuances,  1989 
compilation,  Volvune  II,  Pages  918-922 
and  as  amended  in  Federal  Register  56 
FR  15667,  April  17, 1991. 

ACF  will  match  this  information  with 
KDSRS.  NDSS,  PDPW  and  TDHS  CUent 
Ehgibihty  files. 

E.  Inclusive  Dates  of  the  Match 

This  computer  match  will  begin  no 
sooner  than  September  5,  1995,  or  30 
days  from  the  date  copies  of  the 
approved  agreement,  and  the  notice  of 
the  matching  program  are  sent  to  the 
Congressional  committee  of  jurisdiction 
under  subsections  (0)(2)(B)  and  (r)  of 
the  Privacy  Act,  as  amended,  or  30  days 
from  the  date  the  approved  agreement  is 
sent  to  0MB,  whichever  is  later, 
provided  no  comments  are  received 
which  result  in  a  contrary 
determination.  This  is  a  one-time  match 
and  is  not  subject  to  renewal. 

F.  Address  for  Receipt  of  Public 
Comments  or  Inquiries 

Individuals  wishing  to  comment  on 
this  matching  program  should  submit 
comments  to  the  Acting  Director,  Office 
of  Information  Systems  Management, 
Administration  for  Children  and 
Famihes,  Aerospace  Building,  370 
L'Enfant  Promenade,  SW,  Washington, 
ex:  20447. 

(FR  Doc.  95-19113  Filed  8-2-95;  8:45  am] 

MUMQ  COOE  41S4-01-M 


Agency  for  Health  Care  Policy  and 
Researcti 

Public  Meeting  on  Healtti  Service 
Research:  the  Interlace  of  Generalist 
and  Specialist  Health  Care 

AGENCY:  Agency  for  Health  Care  Pohcy 
and  Research  (AHCPR). 

ACTION:  Notice  of  pubUc  meeting. 

SUMMARY:  A  meeting  is  being  held  to 
discuss  future  directions  of  health 
services  research  related  to  the  patterns, 
processes,  and  outcomes  of  medical 
referrals  and  consultations. 

DATES:  The  meeting  will  be  on 
Thursday,  September  14, 1995,  from 
8:30  a.m.  to  5:30  p.m.  and  Friday, 
September  15,  from  8:30  a.m.  to  12:00 


p.m.  Registration  is  required  by  August 

30. 

ADDRESSES:  The  meeting  vdll  be  at  the 

Madison  Hotel,  15th  and  M  Streets, 

N.W.,  Washington,  D.C.  20005. 

SUPPLEMENTARY  INFORMATION: 

I.  Purpose 

This  meeting  will  focus  on  research 
that  investigates  patterns,  processes,  and 
outcomes  of  the  referral  of  patients  from 
primary  care  to  specialist  providers.  The 
purposes  of  the  meeting  are  (1)  to 
identify  gaps  in  ciurent  knowledge,  and 
(2)  to  develop  an  agenda  for  future 
research.  Of  particular  interest  is  the 
influence  of  new  methods  of  organizing 
and  financing  health  care  on  referral 
patterns  and  practices. 

n.  Agenda 

The  meeting  will  begin  at  8:30  a.m.  on 
September  14,  with  a  review  of  the 
theoretical  models  and  methods  used  in 
research  that  has  focused  on  the  referral 
of  patients  from  primary  care  to 
specialist  providers.  Important  problems 
and  clinical  issues  involved  in  the  care 
of  patients  referred  from  primary  care  to 
speciaUst  care  will  be  discussed. 
Presentations  will  be  made  by  health 
services  researchers,  practicing 
clinicians,  and  representatives  of 
managed  care  organizations  and 
consumers.  Questions  and  comments 
from  the  meeting  participants  will  be 
encouraged. 

The  meeting  participants  will  be 
assigned  to  small  working  groups  which 
will  meet  concmrently  during  the 
afternoon  of  September  14.  Each  group 
will  be  asked  to  identify  and  discuss  the 
important  issues  that  need  to  be 
addressed  by  future  research  related  to 
medical  referrals  and  consultations. 
Reports  and  recommendations  from 
working  groups  will  be  presented  on 
Friday,  September  15.  A  general 
discussion  of  a  research  agenda  on 
medical  referrals  and  consultations  will 
conclude  the  meeting. 

ni.  Arrangements  for  the  September 
14-15, 1995  Meeting 

Individuals  and  representatives  of 
organizations  who  would  like  to  attend 
the  meeting  can  obtain  registration 
materials  and  information  by  calUng 
301-594-1369  extension  129,  or  by 
facsimile  transmission  at  301-594-3721. 
Facsimile  cover  sheets  should  be 
addressed  to  the  attention  of  Ms.  Kelly 
Morgan,  Center  for  Primary  Care 
Research,  AHCPR,  and  should  include 
the  sender's  name,  organization, 
address,  and  telephone  and  facsimile 
niunbers. 

To  register,  submit  the  registration 
form  and  the  required  $100  registration 


fee  by  August  30  to  Moshman 
Associates,  the  AHCPR  contractor 
which  is  coordinating  the  meeting,  at 
the  address  Usted  in  the  registration 
materials.  Seating  is  limited  to  the  first 
100  registered  individuals  and  will  be 
reserved  in  the  order  in  which  both  the 
registration  form  and  the  registration  fee 
are  received. 

If  sigh  language  interpretation  or  other 
reasonable  accommodation  for  a 
disabiUty  is  needed,  please  contact  Ms. 
Kelly  Morgan  by  August  30,  at  the 
telephone  number  listed  above. 

A  brief,  written  summary  of  the 
presentations,  discussions,  and 
conclusions  of  the  meeting  will  be  made 
available  in  November  1995.  To  obtain 
a  copy  of  this  siunmary,  please  call  the 
telephone  number  Usted  above  after 
November  1. 

Dated:  July  27. 1995. 
Clifton  R.  Gaus, 

Administrator. 

[FR  Doc.  95-19055  Filed  8-2-95;  8:45  am) 
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Food  and  Drug  Administration 
[Docket  No.  95E-0047] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Allergen  Patch  Test  (Thin- 
layer  Rapid  Use  Epicutaneous 
(T.R.U.E.)  TestTM) 

AGENCY:  Food  and  Drug,  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Allergen  Patch  Test  (Thin-layer  Rapid 
Use  Epicutaneous  (T.R.U.E.)  Test"™) 
and  is  pubUshing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  biologic  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
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and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (hiunan 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  imtil  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  \mtil  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occiured  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  biologic  product.  Allergen 
Patch  Test  (Thin-layer  Rapid  Use 
Epicutaneous  (T.R.U.E.)  Test™) 
(multiple  allergen  test).  T.R.U.E.  Test™ 
is  indicated  primarily  as  an  aid  in  the 
diagnosis  of  allergic  dermatitis  in 
patients  whose  histories  suggest 
sensitivify  to  one  or  more  of  substances 
included  on  the  T.R.U.E.  Test™  panels. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  appUcation  for  T.R.U.E. 
Test™  (U.S.  Patent  No.  4,836,217)  from 
Pharmacia  AB,  and  the  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  determining  the  patent's 
eUgibihty  for  patent  term  restoration.  In 
a  letter  dated  June  21, 1995,  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  hiunan  biologic  product 
had  imdergone  a  regulatory  review 
period  and  that  the  approval  of  T.R.U.E. 
Tesf'"'^  represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 


T.R.U.E.  Test™  is  2,966  days.  Of  this 
time,  1,601  days  occiured  during  the 
testing  phase  of  the  regulatory  review 
period,  while  1,365  days  occurred 
during  the  approval  phase.  These 
periods  of  time  were  derived  from  the 
following  dates: 

1.  The  date  an  exemption  under 
section  505(1}  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  became  effective: 
October  10,  1986.  FDA  has  verified  the 
apphcant's  claim  that  the  date  the 
investigational  new  drug  apphcation 
(IND)  became  effective  was  on  October 
10, 1986. 

2.  The  date  appUcation  was  initially 
submitted  with  respect  to  the  human 
biological  product  under  section  351  of 
the  Public  Health  Service  Act  February 
26, 1991.  The  apphcant  claims  July  16. 
1986,  as  the  date  the  product  Ucense 
application  (PLA)  for  T.R.U.E.  Test™ 
(PLA  91-0118)  was  initially  submitted. 
However,  FDA  records  indicate  that  the 
two-panel  test  kit  for  the  product  that 
was  ultimately  approved  was  submitted 
on  February  26,  1991.  Therefore,  the 
PLA  was  submitted  on  February  26, 
1991. 

3.  The  date  the  application  was 
approved:  November  21,  1994.  FDA  has 
verified  the  applicant's  claim  that  PLA 
91-0118  was  approved  on  November  21. 
1994. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calcidations 
of  the  actual  period  for  patent  extension. 
In  its  apphcation  for  patent  extension, 
the  applicant  seeks  898  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  pubhshed  is  incorrect  may, 
on  or  before  October  2, 1995,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  January  30, 1996,  for  a 
determination  regarding  whether  the 
apphcant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 


Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  July  26,  1995. 
Stuart  L.  Nightingale, 
Associate  Commissioner  for  Health  Affairs. 
[FR  Doc.  95-19060  Filed  8-2-95;  8:45  am) 

BILUNG  CODE  416(M)1-F 

[Docket  No.  95F-01 87] 

Ciba-Geigy  Corp.;  Filing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ciba-Geigy  Corp.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  poly[(6-[(l,l,3,3- 
tetramethylbutyl)amino]-s-triazine-2,4- 
diyl][(2,2,6,6-tetramethyl-4- 
piperidyl)iminol  hexamethylene 
[(2,2,6,6-tetramethyl-4-piperidyl)imino)) 
as  a  light  stabilizer  in  polymers  used  as 
an  indirect  food  additive. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  September  5, 1995. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Julius  Smith,  Center  for  Food  Safety  and 
Apphed  Nutrition  (HFS-216),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204.  202-418-3091. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  5B4467)  has  been  filed  by 
Ciba-Geigy  Corp.,  Seven  Skyline  Dr., 
Havrthome,  NY  10532.  The  petition 
proposes  to  amend  the  food  additive 
regulations  in  §  178.2010  Antioxidants 
and/or  stabilizers  for  polymers  (21  CFR 
178.2010)  to  provide  for  the  safe  use  of 
poly([6-[(l,l,3.3- 

tetramethylbutyl)amino]-s-triazine-2,4- 
diyl)((2,2.6,6-teU^methyl-4- 
piperidyl)imino]  hexamethylene 
[(2,2,6.6-tetramethyl-4-piperidyl)imino]] 
as  a  hght  stabilizer  in  polymers  used  as 
an  indirect  food  additive. 

The  potential  envirorunental  impact 
of  this  action  is  being  reviewed.  To 
encourage  pubhc  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Pohcy  Act  (40  CFR  1501.4  (b)),  the 
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agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  September  5, 
1995,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  nimiber  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
pubhshed  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c).' 

Dated:  July  21. 1995. 
Alan  M.  Rulis, 

Acting  Director,  Office  ofPremarket 

Approval,  Center  for  Food  Safety  and  Applied 

Nutrition. 

1^  Doc.  95-19090  Filed  8-2-«5;  8:45  am] 

WLUNO  CODE  41«>-01-F 

[Docket  No.  95D-0157] 

Decomposition  and  Histamine — Raw, 
Frozen  Tuna  and  Mahi-Mah!;  Canned 
Tuna;  and  Related  Species;  Revised 
Compliance  Policy  Guide;  Availat>ility 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  revised  Compliance 
Policy  Guide  (CPG)  7108.24,  entitled 
"Decomposition  and  Histamine — Raw, 
Frozen  Tuna  and  Mahi-Mahi;  Canned 
Tima;  and  Related  Species."  Revised 
CPG  7108.24  lowers  the  histamine  level 
at  which  FDA  may  consider  the  fish 
subject  to  action  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
and  states  that  the  histamine  defect 
action  level  (DAL)  and  the  histamine 
action  level  (AL)  now  apply  to  raw, 
frozen  tima  and  mahi-mahi  in  addition 
to  canned  tuna.  Furthermore,  the 
revised  CPG  7108.24  states  that  the  AL 


also  applies  to  related  species  of  raw, 
frozen,  and  canned  fish  implicated  in 
instances  of  histamine  poisoning,  such 
as  bluefish,  amberjack,  and  mackerel,  in 
addition  to  tima  and  mahi-mahi. 
Additionally,  for  these  related  species, 
levels  of  histamine  less  than  the  AL  may 
be  considered  as  evidence  of 
decomposition  on  a  case-by-case  basis 
when  supported  by  additional  scientific 
data.  The  title  of  the  revised  CPG 
reflects  these  changes. 
DATES:  Written  comments  by  September 
5. 1995. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  CPG  7108.24, 
"Decomposition  and  Histamine — Raw, 
Frozen  Tima  and  Mahi-Mahi  and 
Canned  Tuna;  and  Related  Species," 
and  Laboratory  Information  Bulletin  no. 
3794  to  the  Director,  Office  of 
Constituent  Operations,  Industry 
Activities  Staff  (HFS-565),  Food  and 
Drug  Administration,  rm.  5827,  200  C 
St.  SW.,  Washington,  DC  20204.  Send 
two  self-addressed  adhesive  labels  to 
assist  that  office  in  processing  your 
requests.  Submit  written  comments  on 
CPG  7108.24,  "Decomposition  and 
Histamine — Raw,  Frozen  Tuna  and 
Mahi-Mahi;  Canned  Tuna;  and  Related 
Species,"  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
Requests  and  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  revised  CPG 
7108.24,  "Decomposition  and 
Histamine — Raw,  Frozen  Tuna  and 
Mahi-Mahi;  Canned  Tima;  and  Related 
Species,"  the  Official  Methods  of 
Analysis  of  the  Association  of  Official 
Analytical  Chemists  15th  Ed.  (1990), 
section  977.13,  and  Laboratory 
Information.  Bulletin  no.  3794,  and 
received  conaments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  I.  Snyder,  Office  of  Seafood  (HFS- 
416),  Center  for  Food  Safety  and 
Applied  Nutrition,  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3160. 
SUPPLEMENTARY  INFORMATION:  Histamine 
is  a  chemical  compound  that  forms 
postmortem  in  the  muscle  of  scombroid 
fish,  such  as  tuna,  and  in  other  species, 
such  as  mahi-mahi,  by  the  action  of 
certain  bacteria  that  are  common  in  fish. 
Bacteria  that  have  the  ability  to  form 
histamine  do  so  by  the  decarboxylation 
of  L-histidine.  an  amino  acid  found  in 
the  fish  muscle.  The  decarboxylation 
reaction  is  catalyzed  by  an  enzyme. 


histidine  decarboxylase,  produced  by 
the  bacteria.  Fish  species  that  are 
particularly  vulnerable  to  the 
development  of  histamine  are  those 
with  high  levels  of  free  L-histidine  in 
their  muscle  tissues.  Additional 
histidine  may  be  released  during 
decomposition  and  spoilage  by 
proteolysis,  whereby  the  protein 
structure  is  degraded,  and  amino  acids 
are  liberated  (Ref.  1).  The  level  of 
histamine  produced  in  scombroid  or 
other  histidine-containing  fish  by  these 
processes  serves  as  an  indicator  of  the 
decomposition  that  has  occurred.  When 
present  at  higher  levels,  histamine 
represents  a  health  hazard.  Therefore, 
FDA  uses  histamine  to  indicate  that 
these  fish  are  adulterated  within  the 
meaning  of  section  402(a)(1)  and  (a)(3) 
of  the  act  (21  U.S.C.  342(a)(1)  and 
(a)(3)). 

In  the  fishing  industry,  decomposition 
and  bacterial  histamine  production  are 
controlled  primarily  by  the  use  of  low 
temperature  storage  (Ref.  2).  Significant 
decomposition  and  histamine  formation 
can  be  avoided  by  good  fish  handling 
practices  including  icing  or  rapid 
immersion  of  the  catch  in  water  chilled 
to  -1  "C  (30  "F),  followed  by 
uninterrupted  frozen  storage.  Under 
high  temperature  storage  conditions,    . 
histamine  may  form  before  other 
indicators  of  decomposition  are  evident, 
especially  the  odor  and  appearance  of 
decomposed  fish  (Ref.  3). 

Histamine  also  may  form  during  low 
temperature  storage  conditions. 
However,  in  low  temperature  storage, 
the  rate  of  histamine  formation  is 
slower,  and  it  is  usually  accompanied 
by  the  typical  odor  of  decomposition. 
Research  sponsored  by  the  Department 
of  Health  and  Human  Services  has 
suggested  that  freezing  may  be  more 
damaging  to  histamine-forming  bacteria 
than  it  is  to  nonhistamine  producing 
spoilage  bacteria  (Ref.  4). 

Canned  fish  is  frequently  prepared 
frt)m  fish  preserved  by  frozen  storage 
before  delivery  to  canneries.  These  fish 
are  thawed  before  processing  and  are 
subjected  to  additional  handling  that 
may  result  in  histamine  levels  in  canned 
fish  being  somewhat  higher  than  the 
levels  observed  in  raw.  freshly  caught 
fish. 

Histamine  is  generally  not  uniformly 
distributed  in  a  decomposed  fish.  A 
level  of  less  than  50  parts  per  million 
(ppm)  in  one  section  may  accompany  a 
level  in  excess  of  1,000  ppm  elsewhere 
in  the  same  fillet  (Ref.  3).  The  anterior 
section  of  an  individual  fish  generally  is 
higher  in  histamine  content  than  the 
posterior  section,  because  the  intestine, 
which  is  located  in  the  forward  end,  is 
apparently  the  major  source  of  the 
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bacteria  responsible  for  histamine 
formation.  Postmortem  disintegration  of 
the  intestine  releases  the  microbial 
contents  of  the  intestine  which 
contaminate  the  anterior  muscle  tissue, 
making  these  sites  particularly 
vulnerable  to  an  accumulation  of  the 
amine  (Refs.  5  and  6).  The 
preponderance  of  scientific  evidence 
demonstrates  that  the  presence  of 
histamine  equal  to  or  greater  than  50 
ppm,  in  a  sample,  is  evidence  that  the 
fi^  is  in  a  state  of  decomposition  (Refs. 
3,  5,  and  6). 

Defect  Action  Level  for  Decomposition 

Results  of  research  conducted  in  the 
1970's  by  FDA  in  cooperation  with 
major  universities,  industry  research 
associations,  individual  canners,  and 
the  National  Marine  Fisheries  Service 
demonstrate  that  histamine  levels  in 
freshly  caught  tuna  and  mahi-mahi  are 
less  than  1  ppm.  Acceptable  commercial 
fish  generally  contain  about  5  ppm  and 
rarely  as  much  as  20  ppm  histamine 
(Ref.  3).  In  a  notice  pubUshed  in  the 
Federal  Register  of  September  14, 1982 
(47  FR  40487),  FDA  stated  that 
histamine  levels  in  tima  that  are  judged 
to  be  of  acceptable  quality,  based  on. 
organoleptic  and  physical  analyses,  are 
on  the  order  of  10  to  20  ppm.  FDA  data 
from  1990  to  1992  show  that  the  average 
histamine  levels  in  acceptable 
commercial  raw  frozen  fish  (number  of 
samples  in  parentheses)  are  2  ppm  for 
mahi-mahi  (4),  4  ppm  for  albacore  tuna 
(7),  2  ppm  for  yellowfin  tuna  (10),  and 
2  ppm  for  skipjack  tuna  (10)  (Ref.  3). 
Other  investigators  also  have  reported 
that  raw  freshly  caught  scombroid  fish 
contain  very  fittle  histamine  (Refe.  5  and 
6). 

FDA  conducted  workshops  in  1974  . 
and  1976  in  association  with  the  Tuna 
Research  Foundation.  Test  packs  of 
canned  tuna  were  prepared  by  the 
industry  and  classified  by  FDA  experts 
using  organoleptic  evaluation.  The 
average  levels  of  histamine  in  the  packs 
of  canned  tuna  (numbers  of  cans  in 
parentheses)  found  to  be  acceptable  by 
organoleptic  evaluation  were  22  ppm  for 
albacore  (36),  12  ppm  for  skipjack  (112), 
and  11  ppm  for  yellowfin  (82).  The 
average  histamine  level  for  all  230 
samples  was  13  ppm.  These  tuna  packs 
were  not  authentic  packs  but  confirmed 
that  commercially  canned  tuna  of 
acceptable  quafity  does  not  contain  high 
levels  of  histamine.  Similarly, 
commercially  canned  tuna  collected 
from  retail  stores,  in  a  survey  conducted 
in  1981,  was  found  to  contain  an 
average  of  approximately  6  ppm 
histamine  (Ref.  3). 

The  provisions  of  the  current  CPG 
7108.24  announced  in  the  September 


14, 1982,  notice,  established  a  DAL  of 
200  ppm  histamine  for  canned  albacore, 
skipjack,  and  yellowfin  tuna.  The 
agency  also  stated  that  it  would 
consider  regulatory  action  against  any 
canned  tuna  found  to  contain  between 
100  and  200  ppm  histamine  when  a 
second  indicator  of  decomposition  (e.g., 
spoilage  odors  or  honeycomb  formation) 
is  present. 

Since  the  studies  on  which  the 
previous  histamine  DAL  was  based  were 
conducted,  the  analytical  methodology 
available  for  determination  of  histamine 
to  5  ppm  levels  has  become  standard 
practice.  The  official  method  for 
histamine  detection  published  in  1977 
(Ref.  7)  was  refined  in  1993  (Ref.  8).  The 
1993  methodology  has  successfully 
undergone  collaborative  evaluation  and 
testing.  Refinement  in  the  methodology 
for  histamine  determination  and 
experience  in  using  the  methodology 
have  made  the  determination  of  50  ppm 
histamine  levels  a  routine  practice. 

Given  the  findings  of  these  studies 
(Refs.  3,  5,  and  6);  the  research  that 
shows  that  the  histamine  levels  in 
freshly  caught  fish  are  less  than  2  ppm; 
the  fact  that  commercially  canned  tuna 
classified  as  acceptable  by  FDA  averages 
6  ppm  histamine;  and  the  fact  that 
levels  at  or  above  50  ppm  are  only 
found  in  samples  classified  as 
decomposed  by  FDA  organoleptic 
expert  examination,  the  presence  of  50 
ppm  histamine  is  evidence  that  raw, 
fitizen,  or  canned  tuna,  and  raw  or 
frozen  mahi-mahi,  are  in  a  state  of 
decomposition.  See  United  States  v. 
1.200  Cases.  Pasteurized  Whole  Eggs, 
339  F.  Supp.  131, 137  (N.D.  Ga.  1972). 
Therefore,  when  50  ppm  or  more 
histamine  is  found  in  these  types  of  fish, 
the  agency  may  recommend  regulatory 
action  against  the  fish  under  section 
402(a)(3)  of  the  act. 

In  the  past  two  decades  both  industry 
and  government  have  used  organoleptic 
analysis  of  volatile  odors  for  the 
detection  of  decomposition  in  raw  and 
thermally  processed  fishery  products. 
This  analytical  technique  is  acquired 
through  extensive  training  and 
experience  on  samples  and  requires  the 
analyst  be  periodically  standardized  in 
the  application  and  performance  of  the 
analytical  technique.  However, 
organoleptic  analysis  is  not  quantifiable, 
and  its  appfication  to  stored  and 
thermally  processed  commercial 
products,  such  as  canned  tuna,  is 
difficult  because  the  usual  odors  of 
decomposition  found  in  raw  product  are 
often  removed  or  altered  during  thermal 
processing.  UnUke  odors  of 
decomposition,  nonvolatile  spoilage 
compounds  such  as  histamine  remain  in 
the  product  and  can  be  reUably 


measured  by  chemical  analysis  (Ref.  3). 
Therefore,  confirmatory  organoleptic 
examination  for  decomposition  in 
regulatory  samples  would  not  be 
necessary  when  histamine  levels  at  or 
above  50  ppm  are  detected  by  chemical 
analysis. 

Although  the  agency  intends  to  use 
this  DAL  in  deciding  whether  to 
recommend  regulatory  action,  it  does 
not  consider  that  the  fact  that  a  fish  or 
fishery  product  has  a  histamine  level 
below  50  ppm  estabhshes  that  the  fish 
or  fishery  product  is  acceptable.  Other 
spoilage  mechanisms  are  possible  that 
do  not  result  in  the  formation  of 
histamine.  Thus  a  finding  of  histamine 
levels  between  20  and  50  ppm  should 
be  viewed  as  indicating  that  the  fish  or 
fishery  product  has  deteriorated  and 
should  cause  a  producer  to  further 
evaluate  or  test  the  product. 

Histamine  Formation  in  Species  Other 
Than  Tuna  and  Mahi-Mahi 

The  agency's  use  of  histamine  level  as 
a  reUable  indicator  of  decomposition  is 
based  primarily  on  agency  experience 
with  tuna  and  mahi-mahi.  However, 
other  species  have  been  implicated  in  a 
significant  number  of  incidents  of 
histamine  poisoning.  These  other 
species  also  contain  high  levels  of  bee 
L-histidine  in  their  muscle  tissue  and 
are  known  ta  form  histamine  as  they 
decompose.  Therefore,  on  a  case-by-case 
basis,  when  these  other  species  contain 
levels  of  histamine  equal  to  or  greater 
than  50  pi»n,  the  agency  may  determine 
that  these  fish  are  decomposed 
particularly  when  such  a  judgment  is 
supported  by  other  scientific  data, 
including  the  presence  of  other  amines 
associated  with  decomposition  in  these 
fish. 

Action  Level  for  Health  Hazard 

In  addition  to  being  an  indicator  of 
decomposition,  when  ingested  at 
sufficiently  high  levels  histamine  causes 
scombroid  poisoning.  The  term 
"scombroid  fish  poisoning"  developed 
because  fish  of  the  famifies  Scombridae 
and  Scomberesocidae  are  commonly 
implicated  in  instances  of  histamine 
poisoning  deriving  from  advanced 
stages  of  decomposition  in  these  fish. 
Tuna  and  mackerel  are  most  fi«quently 
involved  in  instances  of  histamine 
poisoning,  but  this  fact  is  attributable,  in 
part,  to  the  large  amounts  of  these 
species  that  are  consumed  worldwide 
(Ref.  9). 

Nonscombroid  fish,  such  as  mahi- 
mahi  [Coryphaena  hippurus],  is  also 
involved  in  histamine  poisoning. 
Bluefish  [Pomatomus  saltatrix)  has  been 
responsible  for  several  scombroid 
poisoning  outbreaks  in  the  United  States 
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and  has  caused  at  least  one  outbreak  in 
Australia.  Pink  salmon,  redfish, 
yellowtail,  marlin,  and  amberjack  have 
also  been  implicated  in  scombroid 
poisoning  outbreaks  that  have  occurred 
in  the  United  States.  Outside  the  United 
States,  pilchards,  herring,  anchovies, 
bluefish,  and  sardines  have  been 
involved  in  a  number  of  cases.  Sardines 
and  pilchards  have  become  a  major 
source  of  histamine  poisoning  in  Great 
Britain.  Japan  had  an  outbreak 
associated  with  black  marlin.  and 
anchovies  have  been  implicated  in 
single  incidents  in  Japan,  the  United 
States,  and  Great  Britain  (Ref.  9). 

From  1977  to  1981  there  were  68 
outbreaks  of  scombroid  poisoning 
involving  461  illnesses  (Ref.  10).  In 
March  1980,  the  Centers  for  Disease 
Control  and  Prevention  reported  that 
mahi-mahi  accoimted  for  40  percent  of 
the  scombroid  poisoning  outbreaks 
reported  in  the  United  States.  Since 
1980,  FDA  has  placed  most  shipments 
of  mahi-mahi  offered  for  entry  into  the 
United  States  on  automatic  detention 
because  of  the  frequent  occurrence  of 
histamine  levels  exceeding  500  ppm 
(Ref.  11). 

Histamine  is  a  poisonous  or 
deleterious  substance  under  section  402 
(a)(1)  of  the  act  because,  when  ingested 
at  sufficiently  high  levels,  it  is  known  to 
cause  scombroid  poisoning  (Ref.  12).  In 
the  September  14. 1982,  notice,  the 
agency  estabUshed.  on  an  interim  basis, 
an  AL  of  500  ppm  histamine  in  canned 
tuna  (47  PR  40487).  At  this  level,  the 
agency  considers  histamine  to  present  a 
hazard  to  public  health.  The  agency  is 
not  changing  the  500  ppm  AL  at  this 
time  because  the  threshold  toxic  dose  of 
histamine  is  not  known.  However,  the 
action  level  for  canned  tima  of  500  ppm 
will  also  apply  to  other  species  of  raw, 
frozen,  and  caimed  fish,  such  as  mahi- 
mahi,  bluefish,  amberjack.  and 
mackerel,  all  fish  that  have  been 
implicated  in  histamine  poisoning 
outbreaks.  Furthermore,  the  presence  of 
other  amine  decomposition  products  in 
fish  may  have  a  synergistic  effect  on 
histamine  toxicity.  This  synergism  may 
dramatically  lower  the  threshold  toxic 
dose  (Refs.  9  and  10). 

Therefore,  FDA  is  revising  its 
histamine  policy  and  announcing  the 
availability  of  revised  CPG  7108.24 
"Decomposition  and  Histamine — Raw, 
Frozen  Tuna  and  Mahi-Mahi;  Canned 
Tima;  and  Related  Species,"  which:  (1) 
Includes  a  lower  histamine  DAL  for 
decomposition,  50  ppm  histamine 
,  rather  than  100  ppm;  (2)  extends  the 
application  of  the  DAL  of  50  ppm  (5  mg 
per  lOOg)  histamine  for  decomposition 
to  raw  and  frozen  tuna  and  mahi-mahi; 


(3)  eliminates  the  provision  that 
findings  of  less  than  200  ppm  histamine 
need  to  be  confirmed  by  organoleptic 
evaluation;  (4)  states  that,  on  a  case  by 
case  basis,  histamine  levels  equal  to  or 
greater  than  50  ppm,  but  less  than  500 
ppm,  may  be  used  as  evidence  of 
decomposition  in  other  species 
commonly  implicated  in  instances  of 
histamine  poisoning  when  supported  by 
other  scientific  data;  and  (5)  states  that 
the  AL  of  500  ppm  histamine  now 
applies  to  other  species  of  fish  that  have 
been  implicated  in  histamine  poisoning 
outbreaks. 

Title  of  Revised  CPG  7108.24 

The  title  of  CPG  7108.24 
"Decomposition  and  Histamine  in 
Canned  Albacore,  Skipjack,  and 
Yellowfin  Tima"  has  been  changed  to 
"Decomposition  and  Histamine — Raw, 
Frozen  Tuna  and  Mahi-Mahi;  Canned 
Tuna;  and  Related  Species"  to  more 
accurately  describe  the  contents  of  the 
revised  CPG, 
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CPG  7108.24.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
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Dated:  July  26, 1995. 
GaryDykstra, 

Acting  Associate  Conunissioner  for 

Regulatory  Affairs. 
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[Docket  No.  95N-0238] 

Drug  Export;  Benoquin  (Monol>enzone 
U.S.P)  Cream  20% 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  ICN  Pharmaceuticals,  Inc.,  has  filed 
an  application  requesting  approval  for 
the  export  of  the  hiunan  drug  Benoquin 
(Monobenzone  U.S.P)  Cream  20%  to 
Canada. 

ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 
Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
himaan  drugs  under  the  Drug  Export 
Amendments  Act  of  1986  should  also  be 
directed  to  the  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Hamilton,  Center  for  Drug 
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Evaluation  and  Research  (HFD-310). 
Food  and  Drug  Administration.  7520 
Standish  PL.  Rockville,  MD  20855,  301- 
594-3150. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
■FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  ciurently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  fiUng  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that  ICN 
Pharmaceuticals,  Inc.,  3300  Hyland 
Ave.,  Costa  Mesa,  CA  92626,  has  filed 
an  application  requesting  approval  for 
the  export  of  the  human  drug  Benoquin 
(Monobenzone  U.S.P)  Cream  20%  to 
Canada.  This  product  is  used  for  the 
final  depigmentation  in  extensive 
vitiligo.  The  application  was  received 
and  filed  in  the  Center  for  Drug 
Evaluation  and  Research  on  June  15, 
1995,  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  doctunent.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  August  14, 
1995,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  imder  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 


Dated:  July  21, 1995. 
Betty  L.  |ones. 

Acting  Director,  Office  of  Compliance,  Center 

for  Drug  Evaluaiton  and  Research. 

IFR  Doc.  95-19153  Filed  8-2-95;  8:45  am] 

BILUNQ  CODE  416(M>1-F 

Food  and  Drug  Administration 
pocket  No.  95D-01 62] 

Marketing  of  Condom-like  Products: 
Policy  Statement;  Notice  of  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  making 
generally  available  a  policy  statement 
issued  on  February  23,  1994,  directly  to 
manufact\uers,  distributors,  and 
importers  of  condom  products, 
regarding  the  marketing  of  condom-like 
products.  The  policy  statement  is 
intended  to  inform  manufactiuers, 
distributors,  and  importers  of  condoms 
and  condom-like  products,  including 
those  products  labeled  or  packaged  as 
novelty  items,  that  such  products  are 
subject  to  all  of  the  regulatory 
requirements  for  medical  devices.  This 
policy  statement  revises  and  supersedes 
the  1989  policy  statement  regarding  the 
labeling  of  condoms.  FDA  is  making  the 
policy  statement  generally  available  at 
this  time  to  help  ensure  that  the  policy 
is  known  and  understood  by  the 
regulated  industry  and  the  public. 
DATES:  Written  comments  may  be 
submitted  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  policy  statement  to 
the  Division  of  Small  Manufacturers 
Assistance  (HFZ-220),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-6597  (1- 
800-638-2041  outside  MD).  Send  two 
self-addressed  adhesive  labels  to  assist 
that  office  in  processing  your  requests. 
Submit  written  comments  on  the  policy 
statement  to  the  IDockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
Requests  and  comments  should  be 
identified  with  the  docket  niunber 
found  in  brackets  in  the  heading  of  this 
dociunent.  A  copy  of  the  policy 
statement  and  received  comments  are 
available  for  pubic  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  M.  Sheehan,  Center  for  Devices 
and  Radiological  Health  (HFZ-84),  Food 


and  Drug  Administration,  2094  Gaither 
Rd.,  Rockville,  MD  20850,  301-594- 
4765,  ext.  157. 

SUPPLEMENTARY  INFORMATION:  On 
February  13,  1989,  FDA  issued  a 
statement  of  policy  regarding  the 
marketing  of  condoms.  This  policy 
statement  was  forwarded  via  certified 
mail — return  receipt  requested — ^to  all 
manufacturers,  importers,  and 
repackagers  of  condoms  for 
contraception  or  sexually  transmitted 
disease  prevention.  Subsequently,  FDA 
discovered  that  some  marketers  of 
functional  condom-like  products  may 
have  misinterpreted  the  1989  policy 
statement,  and  were  marketing 
functional  condoms  as  novelty  items 
without  complying  with  condom  leak 
testing  requirements,  ciurent  good 
manufacturing  practice  (CGMP) 
regulations,  manufacturer  registration, 
product  listing,  and  premarket 
notification  and  clearance  requirements. 
Such  marketing  is  in  violation  of  the 
Federal  Food,  Drug,  and  Cosmetic-Act 
(the  act)  and  implementing  regulations. 
Therefore,  to  clarify  that  such  products 
may  only  be  legally  marketed  in 
compliance  with  these  requirements, 
FDA  issued  a  new  policy  statement  on 
February  23,  1994. 

Products  that  are  capable  of  covering 
the  penis  with  a  closely  fitting 
membrane  and  otherwise  have  the 
appearance  of  a  condom  are  considered 
to  be  medical  devices,  regardless  of  their 
packaging  or  labeling.  As  such,  these 
products  must  comply  with  all  the 
above-referenced  requirements. 
However,  when  condom-like  products 
cannot  be  used  as  condoms,  they  need 
not  meet  the  above  requirements.  For 
example,  a  product  that  resembles  a 
condom  but  which  has  the  closed  end 
removed,  the  sides  shredded,  or  the  roll 
permanently  sealed  so  that  it  is 
incapable  of  being  unrolled  would  not 
be  subject  to  the  requirements  of  the  act 
and  the  regulations.  FDA  emphasizes 
that  merely  labeling  the  products  as  a 
novelty  does  not  remove  it  from  the 
scope  of  the  act  or  in  any  way  exempt 
it  from  the  requirements  applicable  to 
condoms. 

Copies  of  this  final  policy  statement, 
along  with  previous  policy  statements, 
are  available  for  public  examination  in 
the  Dockets  Management  Branch 
(address  above). 

Interested  persons  may,  at  any  time, 
submit  written  comments  on  the  final 
poUcy  statement  to  the  Dockets 
Management  Branch  (address  above). 
Such  comments  will  be  considered 
when  determining  whether  to  amend 
the  ourent  policy  statement.  Two 
copies  of  any  comments  are  to  be 


39758 


Federal  Register  /  Vol.  60,  No.  149  /  Thursday,  August  3,  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  149  /  Thursday,  August  3,  1995  /  Notices  39759 


submitted,  except  that  individuals  may 
submit  one  copy. 

Dated:  June  23. 1995. 
JoMph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
[FR  Doc.  9S-19089  Filed  a-2-95;  8:45  am] 
BNJJNQ  COOE  4160-01-f 

Food  and  Drug  Administration 

Grassroots  Regulatory  Partnership 
Meeting;  Southwest  Region  Device 
Industry 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  (Office  of 
External  Affairs,  Office  of  Regulatory 
Affairs,  Office  of  the  Southwest  Region, 
and  Center  for  Devices  and  Radiological 
Health)  is  announcing  a  free  public 
meeting  as  a  followup  to  a  meeting  held 
in  April  1995.  The  FDA  office  of  the 
Southwest  Region  will  meet  with 
interested  persons  in  the  Southwest 
Region  to  address  specific  issues  related 
to  the  medical  device  industry, 
Southwest  Region,  and  FDA.  The 
agency  is  holding  this  meeting  to 
promote  the  President's  initiative  for  a 
partnership  approach  with  front-Une 
regulators  and  the  people  affected  by  the 
work  of  this  agency,  and  to  create  local 
partnerships. 

DATES:  The  pubhc  meeting  vfiU  be  held 
on  Friday,  August  25, 1995,  from  8:30 
a.m.  to  3:30  p.m. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  Sheraton  Denver  West  Hotel, 
360  Union  Blvd.,  Lakewood,  CO. 

FOR  FURTHER  INFORMATION  CONTACT: 
VirUe  Walker,  FDA  Denver  District, 
Bldg.  20,  Entrance  W-10,  Denver 
Federal  Center,  Sixth  and  Kipling  Sts., 
Denver,  CO  80255-0087,  303-236-3018, 
FAX  303-236-3099. 
SUPPLEMENTARY  INFORMATION: 

Those  persons  interested  in  attending 
this  meeting  should  FAX  their 
comments  and  registration  by  Monday, 
August  21, 1995,  including  name,  firm 
name,  address,  and  telephone  niunber  to 
303-236-3099.  There  is  no  registration 
fee  for  this  meeting,  but  advance 
registration  is  required.  Space  is  limited 
and  all  interested  parties  are  encouraged 
to  register  early. 

Dated:  July  27. 1995. 
William  B.  Schultz, 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  95-19058  Filed  ft-2-95;  8:45  am] 
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[Doclcet  No.  95N-0226] 

Current  Issues  in  AIDS  Clinical  Trials; 
Notice  of  a  Public  Workshop 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  a  public  workshop. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  a 
pubhc  workshop  on  current  issues  in 
acquired  immune  deficiency  syndrome 
(AHDS)  cUnical  trials.  The  workshop 
will  be  followed  by  a  joint  meeting  of 
subcommittees  of  the  Antiviral  Drugs 
Advisory  Committee  and  the  National 
Task  Force  on  AIDS  Drug  Development, 
announced  elsewhere  in  this  issue  of 
the  Federal  Register.  The  workshop  will 
enable  experts  in  the  field  of  AIDS 
clinical  trials,  interested  representatives 
of  industry,  and  interested  members  of 
the  pubhc  to  exchange  ideas  regarding 
clinical  trials  of  drugs  for  the  treatment 
of  AIDS.  While  the  workshop  is  not 
intended  to  result  in  consensus  among 
participants  or  to  contribute  to  the 
formiUation  of  agency  pohcy, 
discussions  regarding  ciurent  issues  in 
AIDS  clinical  trials  may  provide 
assistance  to  pharmaceutical  sponsors 
in  designing  appropriate  study  protocols 
and  expediting  drug  development. 
DATES:  The  public  workshop  will  be 
held  on  Wednesday  and  Thursday, 
September  6  and  7, 1995,  from  8:30  a.m. 
to  5  p.m.  Registration  must  be  received 
by  August  18, 1995. 
ADDRESSES:  The  pubUc  worksliop  will 
be  held  at  the  National  Institutes  of 
Health,  Wilham  H.  Natcher  Conference 
Center,  45  Center  Dr.,  2BC-02, 
Bethesda,  MD.  Written  comments  may 
be  submitted  at  any  time  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857.  A  transcript  and  summary  of  the 
workshop  will  be  available  from  the 
Docket  Management  Branch  (address 
above)  and  from  the  Freedom  of 
Information  Office  (HFI-35).  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Heidi  C.  Marchand  or  Kimberley  M. 
Miles,  Office  of  AIDS  and  Special 
Health  Issues  (HF-12),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-0104. 
Persons  interested  in  attending  this 
meeting  should  FAX  thefr  registration  to 
one  of  the  individuals  named  above  at 
301-443-9216,  including  the 
participant's  name;  organization  name, 
if  any;  address;  and  telephone  number. 
There  is  no  registration  fee  for  any  part 
of  this  workshop,  but  advance 


registration  is  required.  Interested 
parties  are  encoiuaged  to  register  early 
because  space  is  limited. 
SUPPLEMENTARY  INFORMATION: 

Current  Federal  regulations  allow  for 
the  accelerated  approval  of  drugs 
intended  to  treat  serious  and  hfe- 
threatening  diseases,  including  AIDS 
and  human  immunodeficiency  virus 
(HlV)-related  diseases,  on  the  basis  of 
clinical  trials  showing  that  the  drugs 
have  an  effect  on  svurogate  endpoints. 
Following  approval,  FDA  may  require 
that  the  drug  apphcant  study  the  drug 
further  to  verify  the  clinical  efficacy  of 
the  product  by  performing  clinical  trials 
designed  to  demonstrate  therapeutic 
benefit  by  clinical  endpoints.  hi  AIDS, 
the  chnical  endpoints  that  have  been 
considered  meaningful  are  siuvival  and 
disease  progression  as  manifested  by  the 
development  of  AIDS-defining 
opportunistic  infections. 

One  of  the  major  challenges  facing 
developers  of  HIV  therapeutics  is  the 
successful  design  and  conduct  of  the 
chnical  trials  intended  to  provide  the 
data  needed  to  confirm  the  clinical 
benefit  of  drugs  that  have  received 
accelerated  approval.  Study  design 
issues  include,  but  are  not  hmited  to, 
choice  of  patient  population,  control 
groups,  treatment  modifications  on 
study,  and  analysis  of  heterogeneous 
endpoints.  Study  conduct  issues 
include  efficient  recruitment  of 
volunteers  and  retention  of  study 
subjects  in  trials  long  enough  to  gather 
sufficient  endpoint  data.  These  studies 
are  being  designed  and  conducted  in  the 
context  of  a  rapidly  changing  world  of 
new  information  and  treatment 
strategies  and  increasing  reliance  on  the 
use  of  surrogate  markers  to  make 
treatment  decisions. 

The  goal  of  this  workshop  is  to 
discuss  critical  issues  in  the  conduct  of 
clinical  trials  in  HIV  in  accelerated 
approval  matters  and  to  suggest 
strategies  to  overcome  identified 
obstacles  so  that  new  drugs  and 
information  on  the  best  use  of  these  new 
drugs  can  be  made  available  more 
quickly. 

A  transcript  and  summary  of  the 
workshop  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  approximately  10  business  days 
after  the  workshop  at  a  cost  of  10  cents 
per  page. 

Interested  persons  may  submit,  at  any 
time,  to  the  Dockets  Management 
Branch  (address  above)  comments  on 
the  workshop.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 


heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

To  permit  time  for  all  interested 
persons  to  submit  data,  information,  or 
views  on  this  subject,  the  administrative 
record  of  the  workshop  will  remain 
open  until  October  31, 1995.  Persons 
who  wish  to  provide  additional 
materials  for  consideration  should  file 
these  materials  with  the  Dockets 
Management  Branch  (address  above)  by 
October  31, 1995. 

Dated:  July  28, 1995. 
WiUiam  B.  Schultz, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  95-19087  Filed  &-2-95;  8:45  am] 
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Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  pubhc 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  pubhc  hearings  before  FDA's 
advisory  committees. 

FDA  has  estabhshed  an  Advisory 
Committee  Information  Hothne  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  ciurent 
information  and  information  updates, 
can  he  accessed  by  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  pubhc  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  number.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made. 

MEETING:  The  following  advisory 
committee  meeting  is  annoimced: 

Joint  Subcommittee  Meeting  of  the 
National  Task  Force  on  AIDS  Drug 
Development  and  the  Antiviral  Drugs 
Advisory  Committee  on  Clinical  Trial 
Design  Issues 

Date,  time,  and  place.  September  8, 
1995,  8:30  a.m.,  Auditorium,  WiUiam  H. 


Natcher  Conference  Center,  National 
Institutes  of  Health,  45  Center  Dr., 
2BC.02,  Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  8:30  a.m.  to 

11  a.m.;  open  pubUc  hearing,  11  a.m.  to 

12  m.,  unless  pubhc  participation  does 
not  last  that  long;  open  committee 
discussion,  12  m.  to  4  p.m.;  Heidi  C. 
Marchand  or  Kimberley  M.  Miles,  Office 
of  AIDS  and  Special  Health  Issues  (HF- 
12),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-443-0104,  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301^43-0572  in  the 
Washington,  DC  area).  National  Task 
Force  on  AIDS  Drug  Development,  code 
12602,  or  Antiviral  Drugs  Advisory 
Committee,  code  12531. 

General  functions  of  the  committees. 
The  National  Task  Force  on  AIDS  Drug 
Development  shall  identify  any  barriers 
and  provide  creative  options  for  the 
rapid  development  and  evaluation  of 
treatments  for  human 
immunodeficiency  virus  (HTV)  infection 
and  its  sequelae.  It  also  advises  on 
issues  related  to  such  barriers,  and 
provides  options  for  the  elimination  of 
these  barriers.  The  Antiviral  Drugs 
Advisory  Committee  reviews  and 
evaluates  available  data  concerning  the 
safety  and  effectiveness  of  marketed  and 
investigational  human  drug  products  for 
use  in  the  treatment  of  acquired 
immune  deficiency  syndrome  (AIDS), 
AIDS-related  complex  (ARC),  and  other 
viral,  fungal,  and  mycobacterial 
infections. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
subcommittee.  Those  desiring  to  make 
formal  presentations  should  notify  a 
contact  person  before  August  25, 1995, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  subcommittee  discussion.  The 
subcommittee  will  hear  summary 
presentations  from  discussions  held 
during  the  pubhc  workshop  on  current 
issues  in  AIDS  clinical  trials  to  be  held 
on  September  6  and  7, 1995, 
(announced  elsewhere  in  this  issue  of 
the  Federal  Register)  and  discuss 
recommendations  on  the  scientific 
design  of  AIDS  clinical  trials. 

FDA  pubhc  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  pubhc 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 


data,  and  (4)  a  closed  committee 
dehberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  hsted  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  Umit  for 
an  open  pubhc  hearing  represents  a 
minimiun  rather  than  a  maximum  time 
for  pubhc  participation,  and  an  open 
pubhc  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  faciUtate 
the  committee's  work. 

Pubhc  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  pohcy  and  procedvues 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  pubhshed 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  vdll  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane.  Rockville,  MD  20857. 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
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The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
nn.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  houis  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
,  10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  July  18, 199S. 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
[PR  Doc.  95-19088  Filed  8-2-95;  8:45  am] 
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Health  Resources  and  Services 
Administration 

Proposed  Data  Collections  Available 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 


Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Hefdth  Resources  and  Services 
Administration  (HRSA)  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  project  or  to  obtain  a 
copy  of  the  data  collection  plans  and 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Projects 

1.  Reporting  Requirements  for  Ryan 
White  CARE  Act  of  1990,  Title  IV— The 
Maternal  and  Child  Health  Bureau 
(MCHB)  proposes  to  collect  aggregated 
data  from  38  grantees  and  their  local 


service  providers  that  are  funded  under 
Section  2671  of  the  Public  Health 
Service  Act  (42  USC  300ff-71)  about  the 
organizational  structiues,  service 
delivery  approaches,  numbers  and 
demographic  characteristics  of  clients 
served,  service  utilization,  and  activities 
related  to  outreach,  prevention,  and 
education.  The  Data  Collection  Strategy 
includes  six  tables  that  the  38  grantees 
and  their  local  service  providers  will 
use  to  submit  information  annually 
about  program  and  client 
characteristics.  The  purpose  is  to 
dociunent  the  efforts  of  grantees  to 
develop  comprehensive  systems  of  care 
for  infants,  children  and  families  and  to 
provide  these  patients  with  access  to 
research.  The  data  collected  will  be 
used  within  and  outside  MCHB  and 
HRSA  to  inform  the  administration  and 
Congress  about  the  Title  FV  program  and 
will  be  used  by  grantees  and  MCHB  for 
other  planning,  research,  and  policy 
efforts.  Burden  estimates  are  as  follows: 


Type  of  form 


Designation  of  Local  Reporting  Entities 

Local  Network  Profile  _........ ........... 

Service  Mix  Profile  „ 

Demographic  and  Clinical  Status , 

Service  Utilization  Sumrrary  , 

Prevention  and  Education  Activities 

*  Estimates  are  based  on  phone  conversations  with  6  grantees. 


2.  Health  Professions  Student  Loan 
Program  and  Niu^ing  Student  Loan 
Program  Debt  Management  Report — 
Extension — ^The  Debt  Management 
Report  is  used  by  three  programs 
(Health  Professions  Student  Loan 
(HPSL)  Program,  Nursing  Student  Loan 
(NSL)  Program,  and  Loans  for 
Disadvantaged  Students  (LDS)  Program) 
to  monitor  the  fiscal  activities  of 
participating  schools.  Data  are  requested 
on  collection  activities,  investment 
income,  retiun  of  excess  cash, 
compliance  with  performance 
standards,  and  the  return  of  the  Federal 
share  of  monies  collected.  The  report  is 
submitted  electronically  once  a  year.  No 
substantive  changes  in  the  data 
elements  are  proposed.  Burden 
estimates  are  as  follows: 


Number  of 
respondents 


38 
38 


85 


Responses 
per  re- 
spondent 


Range* 
(hours) 


.1-1.0 
.1-2.5 

1-44 
4-120 

1-70 

1 


Average 

burden  per 

response 

(hours) 


.5 

1.0 

2.5 

33.0 

20.0 

4.0 


Type  of  form 

Num- 
ber of 

re- 
spond- 
ents 

Re- 
sponses 
per  re- 
spond- 
ent 

Average 
burden 
per  re- 
sponse 

6-month  re- 
port 

1.503 

1 

1  hour. 

3.  Health  Education  Assistance  Loan 
(HEAL)  Program  Physician's 
Certification  of  Borrower's  Total  and 
Permanent  Disability  Form — New — This 
form,  completed  by  the  HEAL  borrower, 
the  borrower's  physician,  and  the  holder 
of  the  loan,  is  used  to  certify  that  the 
HEAL  borrower  meets  the  total  and 
permanent  disability  provisions.  The 
PHS  will  use  this  form  to  obteiin  precise 
information  about  the  disability  claim 
which  includes  the  following:  1)  the 
borrower's  consent  to  release  medical 


records  to  the  Department  of  Health  and 
Human  Services  and  to  the  holder  of  the 
borrower's  HEAL  loans,  2)  pertinent 
information  supplied  by  the  certifying 
physician,  3)  the  physician's 
certification  that  the  borrower  is  imable 
to  engage  in  any  substantial  gainful 
activity  because  of  a  medically 
determinable  impairment  that  is 
expected  to  continue  for  a  long  and 
indefinite  period  of  time  or  to  result  in 
death,  and  4)  information  from-the 
lender  on  the  unpaid  balance.  Failiue  to 
submit  the  required  documentation  will 
result  in  a  disability  claim  not  being 
honored. 
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Type  of 
form 


Borrower 
Physician 
Loan 
Holder. 


Nunrv 
t)er  of 

re- 
spond- 
ents 


42 
42 
35 


Re- 
sponses 
per  re- 
spond- 
ent 


1 
1 
1.2 


Average  txir- 
den  per  re- 
sponse 


0.08  hours. 
2.75  hours. 
0.17  hours. 


Send  comments  to  Patricia  Royston, 
HRSA  Reports  Clearance  Officer,  Room 
14-36,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  July  27, 1995. 
|.  Hemy  Montes, 

Associate  Administrator  for  Policy 

Coordination. 

(PR  Doc.  95-19054  Filed  8-2-95;  8:45  am] 

BILUNO  CODE  41W-15-P 


Public  Health  Service 
[0905-ZAg3] 

Notice  of  Redesignation  of  Contract 
Health  Service  Delivery  Area 

AGENCY:  Indian  Health  Service,  HHS. 
ACTION:  Notice  with  request  for 
comments. 


SUMMARY:  This  notice  advises  the  public 
that  the  Indian  Health  Service  (IHS) 
proposes  to  redesignate  the  geographic    • 
boundaries  of  the  Contract  Heedth 
Service  Delivery  Area  (CHSDA)  for  the 
Jamestovra  S'Klallam  Tribe  ("The 
Tribe").  The  Jamestown  S'Klallam 
CHSDA  currently  is  comprised  of 
Clallam  County  in  the  State  of 
Washington.  This  coimty  was 
designated  as  the  Tribe's  CHSDA  when 
the  IHS  published  its  updated  list  of 
CHSDA 's  in  the  Federal  Register  of 
January  10, 1984  (49  FR  1291).  It  is 
proposed  that  the  redesignated  CHSDA 
be  comprised  of  Clallam  County  and 
Jefferson  County  in  the  State  of 
Washington.  This  notice  is  issued  under 
authority  of  43  FR  34654,  August  4, 
1978. 

DATES:  Comments  must  be  received  on 
or  before  September  5,  1995. 
ADDRESSES:  Comments  may  be  mailed  to 
Betty  J.  Perm,  Regulations  Officer, 
Indian  Health  Service,  Room  450, 12300 
Twinbrook  Parkway,  Rockville, 
Maryland  20852.  Comments  vnll  be 
made  available  for  public  inspection  at 
this  address  from  8:30  a.m.  to  5:00  p.m., 
Monday-Friday,  begiiming 
approximately  2  weeks  after  publication 
of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 


Leslie  M.  Morris,  Deputy  Director, 
Division  of  Legislation  and  Regulations, 
Office  of  Planning,  Evaluation  and 
Legislation,  Indian  Health  Service, 
Room  450, 12300  Twrinbrook  Parkway, 
Rockville,  MD  20852,  telephone  301- 
443-1116.  (This  is  not  a  toll-&«e 
number.) 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  the  Interior  acknowledged 
the  Tribe  as  an  Indian  tribe,  effective 
February  10, 1981  (45  FR  81890).  The 
Tribe  has  entered  into  a  self-governance 
compact  with  the  IHS  under  Title  m  of 
the  Indian  Self-Determination  Act  (Pub. 
L.  93-638,  as  amended)  to  provide 
direct  services  at  a  clinic  facility  and 
also  to  provide,  for  eligible  Indians, 
services  purchased  from  private  sector 
health  care  providers.  Such  purchased 
services  are  called  "contract  health 
services." 

On  August  4, 1978,  the  IHS  published 
regulations  establishing  eUgibility 
criteria  for  receipt  of  contract  health 
services  and  for  the  designation  of 
CHSDA's  (43  FR  34654,  codified  at  42 
CFR  36.22,  last  published  in  the  1986 
version  of  the  Code  of  Federal 
Regulations).  On  September  16, 1987, 
the  IHS  published  new  regulations 
governing  eligibility  for  IHS  services. 
Congress  has  repeatedly  delayed 
implementation  of  the  new  regulations 
by  imposing  aimual  moratoriums. 
Section  719(a)  of  the  Indian  Health  Care 
Amendments  of  1988,  Pub.  L.  100-713, 
explicitly  provides  that  during  the 
period  of  tiie  moratorium  placed  on 
implementation  of  the  eligibility 
regulations,  the  IHS  will  provide 
services  pursuant  to  the  criteria  in  effect 
on  September  15, 1987.  Thus,  the  IHS 
contract  health  services  program 
continues  to  be  governed  by  the 
regulations  contained  in  the  1986 
edition  of  the  Code  of  Federal 
Regulations  in  effect  on  September  15, 
1987.  See  42  CFR  36.21  et  seq.  (1986). 

As  applicable  to  the  Tribe,  these 
regulations  provide  that,  unless 
otherwise  designated,  a  CHSDA  shall 
consist  of  a  coimty  which  includes  all 
or  part  of  a  reservation  and  any  county 
or  coimties  which  have  a  common 
boundary  with  the  reservation  (42  CFR 
36.22(a)(6)  (1986)).  The  regulations  also 
provide  that  after  consultation  vtdth  the 
tribal  governing  body  or  bodies  of  those 
reservations  included  in  the  CHSDA, 
the  Secretary  may,  from  time  to  time, 
redesignate  areas  within  the  United 
States  for  inclusion  in  or  exclusion  from 
a  CHSDA.  The  regulations  require  that 
certain  criteria  must  be  considered 
before  any  redesignation  is  made.  The 
criteria  are  as  follows: 


(1)  The  number  of  Indians  residing  in 
the  area  proposed  to  be  so  included  or 
excluded; 

(2)  Whether  the  tribal  governing  body 
has  determined  that  Indians  residing  in 
the  area  near  the  reservation  are  socially 
and  economically  affiliated  with  the 
tribe; 

(3)  The  geographic  proximity  to  the 
reservation  of  the  area  whose  inclusion 
or  exclusion  is  being  considered;  and 

(4)  The  level  of  funding  which  would 
be  available  for  the  provision  of  contract 
health  services. 

Additionally,  the  regulations  require 
that  any  redesignation  of  a  CHSDA  must 
be  made  in  accordance  with  the 
procedures  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553).  In 
compliance  with  this  requirement,  we 
are  publishing  this  proposal  and 
requesting  public  comment. 

Since  approximately  1984,  the  Tribe 
has  been  providing  contract  health 
services  to  20  of  its  tribal  members 
residing  in  Jefferson  County, 
Washington.  Under  existing  regulations, 
the  CHSDA  for  the  Tribe  consists  of 
only  Clallam  County.  On  December  21, 
1992,  the  Tribe  most  recently  requested 
the  Secretary  to  redesignate  its  CHSDA 
as  Clallam  Coimty  and  Jefferson  County 
in  the  State  of  Washington.  The  Tribe 
based  its  request  on  the  fact  that 
S'Klallam  tribal  members  are 
indigenous  to  Jefferson  County, 
Washington,  yet  are  still  ineligible  to 
receive  contract  health  services  because 
they  do  not  reside  within  the  Tribe's 
existing  CHSDA.  In  addition,  the  Tribe 
has  developed  a  land  consolidation 
plan,  which  has  been  approved  by  the 
Department  of  the  Interior,  through  the 
Bureau  of  Indian  Affairs,  and  which 
includes  tribal  trust  land  in  Jefferson 
County.  However,  the  Jefferson  County 
tribal  trust  land  has  not  yet  been  added 
to  the  reservation  by  proclamation  of  the 
Secretary  of  the  Interior. 

In  applying  the  aforementioned 
CHSDA  redesignation  criteria  required 
by  operative  regulations  (43  FR  35654), 
the  following  findings  are  made: 

(1)  There  are  112  Indians  residing  in 
Jefferson  County,  of  which  59  are 
members  of  the  Tribe  or  have  close 
socioeconomic  ties  to  the  Tribe.  Of  these 
59,  20  are  already  receiving  services  due 
to  a  previous  administrative  decision. 
The  remaining  53  individuals  are  not 
covered  by  this  request  as  they  do  not 
have  close  social  and  economic  ties  to 
the  Tribe  and  are  therefore,  not  eligible 
for  contract  health  services  under 
existing  law. 

(2)  Tne  Tribe  has  determined  that 
contract  health  services  would  be 
available  to  all  of  its  members  and  to  all 
federally  recognized  Indians  in  Jefferson 
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County  having  social  and  economic 
affihation  with  the  Tribe. 

(3)  Although  the  Tribe's  reservation  is 
in  Clallam  County,  the  Tribe  has  trust 
land  in  Jefiierson  Coimty  that  is  included 
in  an  approved  land  consolidation  plan 
and  is  pending  proclamation  to  add  it  to 
the  Tribe's  reservation.  This  tribal  trust 
land  is  contiguous  to  the  existing 
reservation  and  extends  into  Jefferson 
County. 

(4)  It  is  estimated  that  the  ciurent 
ehgible  contract  health  service 
population  wiU  be  increased  by  39 
individuals,  changing  the  active  patient 
population  from  192  to  231,  assiuning 
100  percent  utilization  for  Jefferson 
County  eUgibles.  Based  upon  data  from 
the  fiscal  year  1994  appUcation  of  the 
health  services  priority  system  and  the 
modified  resource  requirements 
methodology,  the  total  clinical  work 
units  (CWU's)  generated  by  the  user 
population  of  192  was  998.4,  or  5.2  per 
individual.  Assuming  the  same 
utilization,  the  39  new  users  will 
generate  an  additional  202.8  CWU's. 
The  calculated  cost  per  CWU  in  the 
inpatient  and  ambulatory  contract 
health  care  category  was  $139.22  for  the 
Tribe.  Therefore,  potential  added  costs 
for  contract  health  services  resulting 
from  new  users  is  approximated  at 
$139.22  X  202.8  CWU's  =  $28,233.82. 
Total  resoiut:es  available  to  the  program 
in  fiscal  year  1994  were  $139,000.  The 
addition  of  new  usage  would  not  be 
expected  to  result  in  an  increase  in 
funding  for  the  Tribe.  The  impact  on 
existing  contract  health  services  will  not 
be  substantial.  The  current  funding  level 
will  allow  sufficient  flexibility  to  assure 
that  there  will  be  no  significant 
reduction  in  the  level  of  contract  health 
services  to  current  CHSDA  residents,  so 
the  designation  of  the  two-county 
CHSDA  is  within  available  resources. 

Accordingly,  after  considering  the 
Tribe's  request  in  fight  of  the  criteria 
specified  in  the  regulations,  I  am 
proposing  to  redesignate  the  CHSDA  of 
the  Tribe  to  consist  of  Clallam  and 
Jefferson  Coimties  of  the  State  of 
Washington. 

This  notice  does  not  contain  reporting 
or  recordkeeping  requirements  svd)ject 
to  prior  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1930. 

Dated:  May  23. 1995. 
Michel  E.  Lincoln, 
Acting  Director. 

[FR  Doc.  95-19095  Filed  8-2-95;  8:45  am) 
BILUNG  CODE  4160-16-M 


Notice  Regarding  Section  602  of  ttie 
Veterans  Health  Care  Act  of  1992 
Patient  and  Entity  Eligibility 

AGENCY:  PubUc  Health  Service,  HHS. 
ACTION:  Notice. 

SUMMARY:  Section  602  of  Public  Law 
102-585,  the  "Veterans  Health  Care  Act 
of  1992,"  enacted  section  340B  of  the 
Pubhc  Health  Service  Act  (PHS  Act), 
"Limitation  on  Prices  of  Drugs 
Purchased  by  Covered  Entities."  Section 
340B  provides  that  a  manufactxuer  who 
sells  covered  outpatient  drugs  to  eligible 
entities  must  sign  a  pharmaceutical 
pricing  agreement  with  the  Secretary  of 
Health  and  Human  Services  in  which 
the  manufacturer  agrees  to  charge  a 
price  for  covered  outpatient  drugs  that 
will  not  exceed  that  amoimt  determined 
under  a  statutory  formula. 

The  purpose  of  this  notice  is  to  inform 
interested  parties  of  decisions  regarding 
certain  issues  of  program 
implementation.  The  notice  will  discuss 
the  determination  of  covered  entity 
status  (i.e.,  PHS  entity  and 
disproportionate  share  hospital 
eligibility)  and  the  administrative 
program  requirements  for  "covered 
entity"  status.  Further,  PHS  is  proposing 
a  definition  of  eligible  covered  entity 
"patient"  in  section  III  for  pubUc 
comment. 

DATES:  The  pubUc  is  invited  to  submit 
comments  on  the  proposed  definition  of 
"patient"  in  section  III  by  September  5, 
1995.  After  consideration  of  the 
comments  submitted,  the  Secretary  will 
issue  the  final  guidelines. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marsha  Alvarez,  R.  Ph.,  Attn:  Drug 
Pricing  Program,  Bureau  of  Primary 
Health  Care,  4350  East  West  Highway, 
10th  Floor,  Bethesda,  MD  20814,  Phone 
(301) 594-4353. 

SUPP1.EMENTARY  INFORMATION:  The  Office 
of  Drug  Pricing  has  developed  the 
following  guidelines  to  faciUtate 
program  implementation  and  is 
proposing  a  definition  of  "patient"  in 
section  III  for  pubfic  comment. 

I.  Covered  Entity  Status 

PHS  Entities 

Section  340B(a)(4)  of  the  PHS  Act  lists 
the  various  categories  of  PHS  programs 
eligible  to  receive  section  340B 
outpatient  drug  discount  pricing.  For 
each  category,  there  is  a  Federal 
program  office  which  oversees  the  grant 
program.  The  respective  Federal 
program  offices  determine  which 
individual  facilities  receive  the  grant 
funds  specified  by  section  340B  or  are 
eligible  under  other  criteria  and  compile 
a  Ust  of  such  entities.  The  Federal 


program  office  then  submits  this  list  to 
the  Office  of  Drug  Pricing  (ODP)  for 
inclusion  on  the  master  Ust  of  eUgible 
facilities  ("covered  entities"). 

Each  program  office  is  responsible  for 
maintaining  a  current  data  file  of 
eUgible  entities  and  submitting  all 
updated  information  to  the  ODP.  This 
information  may  either  be  submitted  on 
a  quarterly  or  yearly  basis,  depending 
upon  the  number  of  entity  status 
changes  in  a  given  period.  Each  program 
office  determines  how  often  updates  are 
necessary  to  maintain  ourent  entity 
information  on  the  ODP  master  list  of 
covered  entities  and  notifies  the  ODP  of 
their  respective  update  time  periods. 
The  update  file  data  is  submitted  to 
ODP  in  either  a  dbf  or  ASCI  file,  the 
formats  of  which  are  available  from  the 
ODP.  Program  offices  submit  their 
updates  to  the  ODP  on  the  following 
dates:  (a)  December  1  for  the  January  1 
update,  (b)  March  1  for  the  April  1 
update,  (c)  Jime  1  for  the  July  1  update, 
and  (d)  September  1  for  the  October  1 
update. 

The  ODP  will  update  the  master 
covered  entity  file  on  a  quarterly  basis. 
The  name  of  an  entity  will  not  be  added 
or  deleted  at  any  other  time.  For 
example,  if  an  entity  becomes  an 
eUgible  PHS  grantee,  its  name  will  not 
appear  on  the  ODP  master  list  until  the 
program  office  submits  the  name  in  its 
update  package  and  the  ODP 
subsequently  updates  the  ODP  master 
Ust  dming  the  next  quarterly  cycle.  ODP 
will  not  directly  add  to  or  delete  an 
entity  name  from  the  ODP  master  Ust. 
An  entity  name  to  be  added  or  deleted 
must  be  submitted  by  the  program  office 
diuing  a  scheduled  update  period. 

The  following  is  a  Ust  of  me  Federal 
program  offices  which  oversee  the  340B 
eligible  programs  and  contact  persons 
(except  as  otherwise  indicated, 
references  are  to  sections  of  the  Public 
Health  Service  Act): 

1.  Federally-qualified  health  center,  as 
defined  in  section  1905(1)(2)(B)  of  the 
Social  Security  Act  (42  U.S.C. 
§  1396d(l)(2)(B)),  means  an  entity  that: 

(a)  receives  a  grant  imder  section  329 
(migrant  health  center),  section  330 
(commimity  health  center),  section  340 
(health  services  for  the  homeless),  and 
section  340A  (health  services  for 
residents  of  public  housing);  or 

(b)  (i)  receives  funding  from  such  a 
grant  under  a  contract  with  the  recipient 
of  the  grant,  and  (ii)  meets  the 
requirements  to  receive  a  grant  under 
section  329,  330,  340  and  340A;  or 

(c)  based  on  the  recommendation  of 
the  Health  Resources  and  Services 
Administration  (HRSA)  within  the 
PubUc  Health  Service,  is  determined  by 
the  Secretary  to  meet  requirements  for 


receiving  such  a  grant  (i.e.,  "look- 
alikes");  or 

(d)  was  treated  by  the  Secretary,  for 
purposes  of  part  B  of  Title  XVm  of  the 
Social  Security  Act,  as  a  comprehensive 
Federally  funded  health  center  as  of 
January  1, 1990;  or 

(e)  an  outpatient  health  program  or 
faciUty  operated  by  a  tribe  or  tribal 
organization  imder  the  Indian  Self- 
Determination  Act  (PubUc  Law  93-638) 
or  by  an  urban  Indian  organization 
receiving  funds  under  title  V  of  the 
Indian  Health  Care  Improvement  Act  for 
the  provision  of  primary  health  services. 
(Norma  Campbell,  Division  of 
Community  and  Migrant  Health,  301- 
594-0287),  (Marie  Garramone,  Division 
of  Commimity  and  Migrant  Health  {for 
look-aUkes},  301-594-4335),  (Charles 
Woodson,  Division  of  Programs  for 
Special  Populations,  homeless  and 
pubUc  housing  health  centers,  301-594- 
4430:  Laura  Visser,  {for  340S  school 
based  programs},  301-594—4470), 
(Ehner  Brewster,  DCSP,  Special 
Initiatives  Branch  {for  Urban  Indian}, 
301^43-4680),  and  (Merry  Efrod, 
Office  of  Tribal  Activities  {for  P.L.  93- 
638},  301-443-1044). 

1 1  2.  Family  planning  projects  receiving 
^ants  or  contracts  under  section  1001, 
42  U.S.C.  300.  (Sophia  Lawson,  Office  of 
Population  Affairs,  301-594-4000). 

3.  An  entity  receiving  a  grant  for 
outpatient  early  intervention  services 
for  HIV  infection  under  subpart  II  of 
part  C  of  title  XXVI,  42  U.S.C.  300ff-51 
et  seq.  (Laveme  Green,  Office  of 
Programs  for  Special  Populations,  HTV, 
pOl-594-4451). 

4.  A  State-operated  AIDS  drug 
purchasing  assistance  program  receiving 
financial  assistance  under  section  2616 
of  the  Act,  42  U.S.C.  300ff-26.  (Richard 
Schulman,  Division  of  HTV  Services, 
301-443^9091). 

5.  A  black  limg  cUnic  receiving  funds 
imder  section  427(a)  of  the  Black  Lung 
Benefits  Act,  30  U.S.C.  937(a).  (Norma 
Campbell,  Division  of  Community  and 
Migrant  Health,  301-594-0287). 

6.  A  comprehensive  hemophilia 
diagnostic  treatment  center  receiving  a 
grant  under  section  501(a)(2)  of  the 
Social  Security  Act,  42  U.S.C.  701(a)(2). 
(Patrick  McGuckin,  National 
HemophiUa  Program,  301-443-9051). 

7.  A  Native  Hawaiian  Health  Center 
receiving  funds  under  the  Native 
Hawaiian  Health  Care  Act  of  1988,  42 
U.S.C.  11701  etseq.  (Julia  Tilhnan, 
iMvision  of  Programs  for  Special 
i»opulations,  301-594-4460). 

i  8.  Certain  covered  facilities  must  be 
»rtified  by  the  Secretary  before  they 
>ecome  eUgible  for  the  discount  drug 
)rices,  pursuant  to  section  340B(a)(7)  of 
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the  PHS  Act.  The  faciUties  requiring  " 
certification  are  those  that 

(a)  receive  grant  funds  related  to  the 
treatment  of  sexually  transmitted 
diseases  through  a  state  or  local 
government  under  section  318  of  the 
PHS  Act,  42  U.S.C.  247c,  or  related  to 
the  treatment  of  tuberculosis  through  a 
state  or  local  government  under  section 
317  E  (a)  of  the  PHS  Act,  42  U.S.C. 
247b-6,  (Carmine  Bozzi,  Centers  for 
Disease  Control  and  Prevention, 
National  Center  for  Prevention  Services, 
404-639-8008),  or 

(b)  receive  assistance  under  title  XXVI 
of  the  PHS  Act,  42  U.S.C.  300ff  et  seq., 
other  than  a  State  or  unit  of  local 
government  or  a  grantee  for  HIV 
outpatient  early  intervention  services 
(subpart  n  of  part  C  of  Utle  XXVI  of  the 
PHS  Act).  (Richard  Schulman,  Division 
of  HIV  Services,  301-443-9091). 

The  criteria  for  eUgibiUty  include 
State  certification  that  the  facility  does 
receive  Federal  grant  funds  and  is  a 
facility  described  in  (a),  or  (b)  above. 

Electronic  Data  Retrieval  System 
(EDRS)  which  can  be  accessed  by 
dialing  (301)  594-4992. 

Disproportionate  Share  Hospitals 

Certain  hospitals  are  eUgible  for 
section  340B  discount  outpatient  drug 
pricing  if  they  meet  the  eligibility 
criteria.  First,  section  340B(a)(4)(L)(ii) 
provides  that  a  hospital  must  be  a 
"disproportionate  share"  hospital  (DSH) 
as  defined  in  section  1886(d)(1)(B)  of 
the  Social  Security  Act,  which  (for  the 
most  recent  cost  reporting  period  that 
ended  before  the  calendar  quarter 
involved)  had  a  disproportionate  share 
adjustment  greater  than  11.75  percent. 
This  percentage  is  determined  by  the 
Health  Care  Financing  Administration 
(HCFA),  and  a  list  of  DSHs  which  meet 
this  criteria  is  provided  to  the  Office  of 
Drug  Pricing. 

Second,  section  340B(a)(4)(L)(i) 
provides  that  DSHs  eligible  for  PHS 
pricing  must  meet  one  of  the  following 
requirements:  (1)  is  owned  or  operated 
by  a  unit  of  State  or  local  government, 
(2)  is  a  public  or  private  non-profit 
corporation  which  is  formaUy  granted 
governmental  powers  by  a  unit  of  State 
or  local  government,  or  (3)  is  a  private 
nonprofit  hospital  which  has  a  contract 
with  a  State  or  local  government  to 
provide  health  care  services  to  low 
income  individuals  who  are  not  entitled 
to  benefits  under  title  XVIII  or  XIX  of 
the  Social  Security  Act.  All  DSHs 
wishing  to  have  access  to  section  340B 
discount  outpatient  drug  pricing  must 
provide  the  ODP  a  certification  of  their 
compliance  with  one  of  the  three 
alternative  requirements. 


Third,  a  DSH  is  prohibited  from 
participating  in  a  group  purchasing 
organization  or  any  group  purchasing 
association,  pursuant  to  section 
340B(a)(4)(L)(iii).  DSHs  wishing  to 
access  the  discount  pricing  must 
provide  the  Office  of  Drug  Pricing  with 
a  certification  of  their  compUance  with 
this  prohibition. 

DSHs  must  submit  all  necessary 
certifications  to  the  PubUc  Health 
Service  DSH  contact  person — Elizabeth 
Hickey,  Office  of  Drug  Pricing,  Bureau 
of  Primary  Health  Care,  West  Tower, 
10th  Floor,  4350  East  West  Highway, 
Bethesda,  Maryland,  20814,  telephone 
(301) 594-4353. 

II.  Entity  Participation  Requirements 

Section  340B(a)(4)  of  the  PHS  Act 
defines  a  "covered  entity"  as  belonging 
to  one  or  more  of  the  eligible  categories 
of  PHS  grantees  or  disproportionate 
share  hospitals  listed  in  subparagraph 
(4)  and  meeting  the  requirements  of 
subparagraph  (5).  Subparagraph  (5)(A) 
requires  HHS  to  develop  a  mechanism 
to  prevent  a  double  PHS  discount/ 
Medicaid  rebate  potential;  therefore,  as 
part  of  this  mechanism,  each  eUgible 
entity  must  provide  the  ODP  with 
certification  of  its  pharmaceutical 
Medicaid  billing  status.  Any  entity 
which  does  not  comply  with  this 
requirement  will  not  be  deemed  a 
"covered  entity"  and  will  not  be  eligible 
for  section  340B  drug  discounts.  Those 
entities  currently  Usted  on  the  ODP 
master  Ust  which  have  not  certified 
their  Medicaid  billing  status  will  be 
removed  from  the  ODP  master  Ust 
unless  they  certify  their  current  billing 
status  by  the  next  quarterly  update. 
Entities  listed  on  subsequent  program 
updates  will  be  given  one  quarter  from 
the  date  of  the  program  update  or  until 
the  next  ODP  update  to  certify  their 
Medicaid  billing  status  to  ODP.  Once 
the  entity  has  certified  its  Medicaid 
billing  status,  its  name  will  be  included 
on  the  master  Ust  as  a  covered  entity  on 
the  next  ODP  update. 

A  certification  of  the  following 
information  must  be  provided  to  the 
ODP  before  an  entity  will  be  deemed  a 
"covered  entity:"  First,  a  covered  entity, 
billing  on  a  cost  basis  for  covered 
outpatient  drugs,  must  provide  the  ODP 
with  a  pharmaceutical  Medicaid 
number  (the  number  which  the  entity 
uses  to  bill  Medicaid  for  such  drugs). 
Second,  a  covered  entity  using  an  all- 
inclusive  rate  (either  per  encounter  or 
visit)  must  provide  the  ODP  with 
certification  of  this  bilUng  status  and 
whether  the  all-inclusive  rate  includes 
covered  outpatient  drugs.  Third,  if  a 
covered  entity  does  not  bill  Medicaid 
for  covered  outpatient  drugs,  the  entity 
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must  notify  the  ODP  of  this  decision. 
Fourth,  a  facility  whic)^  houses  many 
different  clinics,  only  one  or  several  of 
which  are  eligible,  must  obtain  a 
separate  Medicaid  provider  number  for 
the  eligible  clinics.  For  those  States 
which  cannot  generate  additional 
Medicaid  provider  numbers  for  entities, 
the  covered  entity  must  discuss  and 
implement  an  alternative  arrangement 
with  the  States  to  prevent  the  duplicate 
PHS  discount/Medicaid  rebate 
potential.  See  59  FR  25112  (May  13, 
1994).  Please  note  that  only  covered 
entities  wishing  to  access  the  PHS 
discount  pricing  should  certify  their 
pharmaceutical  Medicaid  billing  status 
to  ODP. 

m.  Definition  of  Eligible  Entity 
"Patient" 

Section  340B(a)(5)(B)  of  the  PHS  Act 
states  that  the  covered  entity  must 
provide  drugs,  discoimted  under  the 
statute,  only  to  its  patients  and  not 
resell  or  otherwise  transfer  such  drugs 
to  individuals  who  are  not  patients  of 
the  entity.  To  address  the  potential  for 
drug  resale  or  transfer,  PHS  published 
final  entity  gmdelines  concerning  drug 
diversion.  See  59  Fed.  Reg.  25112,  May 
13,  1994.  In  part,  covered  entities  are 
required  to  "develop  and  institute 
adequate  safeguards  to  prevent  the 
transfer  of  discoimted  outpatient  drugs 
to  individuals  who  are  not  eligible  for 
the  discount."  To  accomplish  this  end, 
entities  are  encouraged  to  utilize  a 
separate  purchasing  accoimt  and 
separate  dispensing  records.  To  further 
address  the  potential  for  drug  diversion, 
PHS  is  now  proposing  a  definition  of  a 
covered  entity  "patient." 

An  individualis  a  "patient"  of  a 
covered  entity  (with  the  exception  of 
State-operated  AIDS  drug  purchasing 
assistance  programs)  only  if: 

1.  the  covered  entity  has  established 
a  relationship  with  the  individual,  such 
that  the  covered  entity  maintains 
records  of  the  individual's  health  care; 
and 

2.  the  individual  receives  health  care 
services  from  a  health  care  professional 
who  is  either  employed  by  the  covered 
entity  or  provides  health  care  luider 
contractual  or  other  arrangements  (e.g. 
referral  for  consultation)  such  that 
responsibiUty  for  the  care  provided 
remains  with  the  covered  entity;  and 

3.  the  individual  receives  a  health 
care  service  or  range  of  services  from  the 
covered  entity  which  is  consistent  with 
the  service  or  range  of  services  for 
which  grant  funding  or  Federally- 
quahfied  health  center  look-alike  status 
has  been  provided  to  the  entity. 
Disproportionate  share  hospitals  are 
exempt  fit)m  this  requirement. 


An  individual  will  not  be  considered 
a  "patient"  of  the  entity  for  purposes  of 
340B  if  the  only  health  care  service 
received  by  the  individual  from  the 
covered  entity  is  the  dispensing  of  a 
drug  or  drugs  for  subsequent  self- 
administration  or  administration  in  the 
home  setting. 

An  individual  registered  in  a  State- 
operated  AIDS  drug  purchasing 
assistance  program  receiving  financial 
assistance  under  title  XXVI  of  the  PHS 
Act  will  be  considered  a  "patient"  of  the 
covered  entity  for  purposes  of  this 
definition  if  so  registered  as  eligible  by 
the  State  program. 

Dated:  June  5. 1995. 
Giro  V.  Suinaya, 

Administrator,  Health  Resources  and  Services 
Administration. 

[PR  Doc.  95-19061  Filed  8-2-95;  8:45  am) 
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Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  In 
Urine  Drug  Testing  for  Federal 
Agencies  and  Laboratories  That  Have 
Withdrawn  From  the  Program 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS 
(Formerly:  National  Institute  on  Drug 
Abuse,  ADAMHA,  HHS). 
action:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Huiman  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916,  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  fisting 
thereafter. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh,  Division  of  Workplace 
Programs.  Room  13A-54,  5600  Fishers 
Lane,  Rockville,  Maryland  20857;  Tel.: 
(301) 443-6014. 


JMI 


SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
roimds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  GuideUnes: 

Aegis  Analytical  Laboratories,  Inc.,  624 

Grassmere  Park  Rd.,  Suite  21,  Nashville, 

TN  37211.  615-331-5300 
Alabama  Reference  Laboratories.  Inc.,  543 

South  Hull  St..  Montgomery.  AL  36103, 

800-541-4931/205-263-5745 
American  Medical  Laboratories.  Inc..  14225 

Newbrook  Dr..  Chantilly.  VA  22021.  703- 

802-6900 
Associated  Pathologists  Laboratories,  Inc.. 

4230  South  Bumham  Ave.,  Suite  250.  Las 

Vegas,  NV  89119-5412.  702-733-7866 
Associated  Regional  and  University 

Pathologists.  Inc.  (ARUP).  500  Chipeta 

Way.  Salt  Lake  City,  UT  84108.  801-583- 

2787 
Baptist  Medical  Center — ^Toxicology 

Laboratory,  9601  1-630.  Exit  7.  Little  Rock. 

AR  72205-7299.  501-227-2783  (formeriy: 

Forensic  Toxicology  Laboratory  Baptist 

Medical  Center) 
Bayshore  Clinical  Laboratory.  4555  W. 

Schroeder  Dr.,  Brown  Deer.  WI  53223. 

414-355-4444/800-877-7016 
Cedars  Medical  Center.  Department  of 

Pathology.  1400  Northwest  12th  Ave., 

Miami,  PL  33136.  305-325-5810 
Centinela  Hospital  Airport  Toxicology 

Laboratory,  9601  S.  Sepulveda  Blvd..  Los 

Angeles.  CA  90045.  310-215-6020 
Clinical  Reference  Lab..  11850  West  85th  St, 

Lenexa.  KS  66214.  800-445-6917 
CompuChem  Laboratories.  Inc.,  3308  Chapel 

Hill/Nelson  Hwy..  Research  Triangle  Park. 

NC  27709.  919-549-6263/800-833-3984. 

(Formerly:  CompuChem  Laboratories.  Inc., 

A  Subsidiary  of  Roche  Biomedical 

Laboratory,  Roche  CompuChem 

Laboratories,  Inc.,  A  Member  of  the  Roche 

Group) 
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CompuChem  Laboratories.  Inc..  Special 
[   Division,  3308  Chapel  Hill/Nelson  Hwy.. 
I   Research  Triangle  Park,  NC  27709.  919- 
I    549-8263.  (Formerly:  Roche  CompuChem 
I   Laboratories,  Inc.,  Special  Division,  A 
I   Member  of  the  Roche  Group,  CompuChem 

Laboratories,  Inc. — Sf)ecial  Division) 
bORNING  Clinical  Laboratories,  South 
I   Central  Divison.  2320  Schuetz  Rd.,  St. 

Louis,  MO  63146.  800-288-7293  (formerly: 

Metropolitan  Reference  Laboratories.  Inc.) 
CORNING  Clinical  Laboratories,  8300  Esters 

Blvd..  Suite  900,  Irving.  TX  75063,  800- 

526-0947  (formerly:  Damon  Clinical 

Laboratories,  Damon/MetPath) 
CORNING  Clinical  Laboratories  Inc.,  1355 
I    Mittel  Blvd.,  Wood  Dale,  IL  60191,  708- 
I    595-3888  (formerly:  MetPath,  Inc., 

CORNING  MetPath  Clinical  Laboratories) 
CORNING  MetPath  Clinical  Laboratories, 

One  Malcolm  Ave.,  Teterboro,  N)  07608, 

201-393-5000  (formerly:  MetPath,  Inc.) 
CORNING  National  Center  for  Forensic 

Science.  1901  Sulphur  Spring  Rd., 

Baltimore,  MD  21227,  410-536-1485 
'    (formerly:  Maryland  Medical  Laboratory, 
{    Inc.,  National  Center  for  Forensic  Science] 
CORNING  Nichols  Institute.  7470-A  Mission 

Valley  Rd..  San  Diego.  CA  92108-4406. 
I    800-446-4728/619-686-3200  (formerly: 
I    Nichols  Institute,  Nichols  Institute 
'    Substance  Abuse  Testing  (NISAT)) 
tox  Medical  Centers,  Department  of 

Toxicology,  1423  North  Jefferson  Ave., 

Springfield,  MO  65802,  800-876-3652/ 

417-836-3093 
pept.  of  the  Navy,  Navy  Qrug  Screening 

Laboratory.  Great  Lakes,  IL,  Building  38-H, 
'    Great  Lakes.  IL  60088-5223.  708-688- 
1    2045/708-688-4171 
diagnostic  Services  Inc..  dba  DSI.  4048  Evans 

Ave.,  Suite  301,  Fort  Myers,  FL  33901, 

813-936-5446/800-735-5416 
Doctors  Laboratory,  Ina,  P.O.  Box  2658,  2906 

Julia  Dr.,  Valdosta,  GA  31604,  912-244- 

4468 
0rug  Labs  of  Texas,  15201 1-IO  East,  Suite 
I    125,  Channelview,  TX  77530,  713-457- 
I    3784 
t)rugProof,  Division  of  Dynacare/Laboratory 

of  Pathology,  LLC,  1229  Madison  St.,  Suite 

500,  Nordstrom  Medical  Tower,  Seattle, 

WA  98104,  800-898-0180  /  20&-386-2672 

(formerly:  Laboratory  of  Pathology  of 

Seattle,  Inc.,  DrugProof,  Division  of 

Laboratory  of  Pathology  of  Seattle,  Inc.) 
DrugScan,  Inc.,  P.O.  Box  2969, 1119  Meams 

Rd.,  Warminster,  PA  18974,  215-674-9310 
^ISohly  Laboratories,  Inc.,  5  Industrial  Park 

Dr.,  Oxford,  MS  38655,  601-236-2609 
General  Medical  Laboratories,  36  South 

Brooks  St.,  Madison,  WI  53715, 608-267- 
i    6267 

garrison  Laboratories,  Inc.,  9930  W.  Highway 
I    80,  Midland,  TX  79706,  800-725-3784/ 
I    915-563-3300  (formerly:  Harrison  & 
!    Associates  Forensic  Laboratories) 
HealthCare/MetPath,  24451  Telegraph  Rd., 

Southfield.  MI  48034,  800-444-0106  ext. 
I    650  (formerly:  HealthCare/Preferred 
I    Laboratories) 

Holmes  Regional  Medical  Center  Toxicology 
I    Laboratory,  5200  Babcock  St.,  N.E.,  Suite 
I    107,  Pahn  Bay,  FL  32905,  407-726-9920 
|ewish  Hospital  of  Cincinnati,  Inc.,  3200 

Burnet  Ave.,  Cincinnati,  OH  45229,  513- 

569-2051 


LabOne,  Inc.,  8915  Lenexa  Dr.,  Overland 
Park,  Kansas  66214,  913-888-3927 
(formerly:  Center  for  Laboratory  Services,  a 
Division  of  LabOne,  Inc.) 

Laboratory  Corporation  of  America,  13900 
Park  Center  Rd.,  Hemdon,  VA  22071,  703- 
742-3100  (Formerly:  National  Health 
Laboratories  Incorporated) 

Laboratory  Corporation  of  America,  d.b.a. 
LabCorp  Reference  Laboratory,  Substance 
Abuse  Division,  1400  Donelson  Pike,  Suite 
A-15,  Nashville,  TN  37217,  615-360- 
3992/800-800-4522  (Formeriy:  National 
Health  Laboratories  Incorporated,  d.b.a. 
National  Reference  Laboratory,  Substance 
Abuse  Division) 

Laboratory  Corporation  of  America,  21903 
68th  Ave.  South,  Kent,  WA  98032,  206- 
395-4000  (Formerly:  Regional  Toxicology 
Services) 

Laboratory  Corporation  of  America,  2540 
Empire  Dr.,  Winston-Salem,  NC  27103- 
6710,  Outside  NC:  919-760-4620/800- 
334-8627  /  Inside  NC:  800-642-0894 
(Formerly:  National  Health  Lalxiratories 
Incorporated) 

Laboratory  Corporation  of  America  Holdings, 
1120  Stateline  Rd.,  Southaven,  MS  38671, 
601-342-1286  (Formerly:  Roche 
Biomedical  Laboratories,  Inc.) 

Laboratory  Corp>oration  of  America  Holdings, 
69  First  Ave.,  Raritan,  NJ  08869,  800-437- 
4986  (Formerly:  Roche  Biomedical 
Laboratories,  Inc.) 

Laboratory  Specialists,  Inc.,  113  Jarrell  Dr., 
Belle  Chasse,  LA  70037,  504-392-7961 

Marshfield  Laboratories,  1000  North  Oak 
Ave.,  Marshfield,  WI  54449,  715-389- 
3734/800-222-5835 

MedExpress/National  Laboratory  Center, 
4022  Willow  Lake  Blvd.,  Memphis,  TN 
38175,  901-795-1515 

Medical  College  Hospitals  Toxicology 
Laboratory,  Department  of  Pathology,  3000 
Arlington  Ave.,  Toledo,  OH  43699-0008, 
419-381-5213 

Medlab  Clinical  Testing,  Inc.,  212  Cherry 
Lane,  New  CasUe,  DE  19720,  302-655- 
5227 

MedTox  Laboratories,  Inc.,  402  W.  Coimty 
Rd.  D,  St.  Paul,  MN  55112,  800-832-3244/ 
612-636-7466 

Methodist  Hospital  of  Indiana,  Inc., 
Department  of  Pathology  and  Laboratory 
Medicine,  1701  N.  Senate  Blvd., 
Indianapolis.  IN  46202,  317-929-3587 

Methodist  Medical  Center  Toxicology 
Laboratory,  221  N.E.  Glen  Oak  Ave., 
Peoria,  IL  61636,  800-752-1835/309-671- 
5199 

MetPath  Laboratories,  875  Greentree  Rd.,  4 
Parkway  Ctr.,  Pittsburgh,  PA  15220-3610, 
412-931-7200  (formerly:  Med-Chek 
Laboratories,  Inc.,  Med-Chek/Damon) 

MetroLab-Legacy  Laboratory  Services,  235  N. 
Graham  St.,  Portland,  OR  97227,  503-413- 
4512,  800-237-7 808(x451 2) 

National  Psychopharmacology  Laboratory, 
Inc.,  9320  Park  W.  Blvd.,  Knoxville,  TN 
37923,  800-251-9492 

National  Toxicology  Laboratories, Inc.,  1100 
California  Ave.,  Bakersfield,  CA  93304, 
805-322-4250 

Northwest  Toxicology,  Inc..  1141  E.  3900 
South.  Salt  Lake  City,  UT  84124,  800-322- 
3361 


Oregon  Medical  Laboratories,  P.O.  Box  972, 

722  East  11th  Ave.,  Eugene,  OR  97440- 

0972,  503-687-2134 
Pathology  Associates  Medical  Laboratories, 

East  11604  Indiana,  Spokane,  WA  99206, 

509-926-2400 
PDLA,  Inc.  (Princeton),  100  Corporate  Court. 

So.  Plainfield,  NJ  07080,  908-769-8500/ 

800-237-7352 
PharmChem  Laboratories,  Inc.,  1505-A 

O'Brien  Dr..  Menlo  Park,  CA  94025,  415- 

328-6200/800-446-5177 
PharmChem  Laboratories,  Inc.,  Texas 

Division,  7606  Pebble  Dr..  Fort  Worth,  TX 

76118,  817-595-0294  (formerly:  Harris 

Medical  Laboratory] 
Physicians  Reference  Laboratory,  7800  West 

110th  St.,  Overland  Park,  KS  66210,  913- 

338-4070/800-821-3627  (formeriy: 

Physicians  Reference  Laboratory 

Toxicology  Laboratory] 
Poisonlab,  Inc.,  7272  Clairemont  Mesa  Rd.. 

San  Diego,  CA  92111,  619-279-2600/800- 

882-7272 
Presbyterian  Laboratory  Services,  1851  East 

Third  Street,  Charlotte,  NC  28204,  800- 

473-6640 
Puckfitt  Laboratory,  4200  Mamie  St., 

Hattiesburgh,  MS  39402,  601-264-3856/ 

800-844-8378 
Scientific  Testing  Laboratories,  Inc.,  463 

Soulhlake  Blvd..  Richmond,  VA  23236. 

804-378-9130 
Scott  &  White  Drug  Testing  Laboratory,  600 

S.  25th  St.,  Temple,  TX  76504,  800-749- 

3788 
S.E.D.  Medical  Laboratories.  500  Walter  NE, 

Suite  500.  Albuquerque.  NM  87102,  505- 

848-8800 
Sierra  Nevada  Laboratories.  Inc.,  888  Willow 

St.,  Reno,  NV  89502,  800-648-5472 
SmithKline  Beecham  Clinical  Laboratories, 

7600  Tyrone  Ave.,  Van  Nuys,  CA  91045, 

818-376-2520 
SmithKline  Beecham  Clinical  Laboratories, 

801  East  Dixie  Ave.,  Leesbuig,  FL  34748, 

904-787-9006  (formerly:  Doctors  & 

Physicians  Laboratory) 
SmithKline  Beecham  Clinical  Laboratories, 

3175  Presidential  Dr.,  Atlanta,  GA  30340, 

404-934-9205  (formeriy:  SmithKline  Bio- 
Science  Laboratories) 
SmithKline  Beecham  Clinical  Laboratories, 

506  E.  State  Pkwy.,  Schaumburg,  IL  60173, 

708-885-2010  (formerly:  International 

Toxicology  Laboratories] 
SmithKline  Beecham  Clinical  Laboratories, 

400  Egypt  Rd.,  Norristown,  PA  19403,  800- 

523-5447  (formeriy:  SmithKline  Bio- 
Science  Laboratories) 
SmithKline  Beecham  Clinical  Laboratories, 

8000  Sovereign  Row,  Dallas,  TX  75247, 

214-638-1301  (formeriy:  SmithKline  Bio- 
Science  Laboratories] 
SmithKline  Beecham  Clinical  Laboratories, 

1737  Airport  Way  South,  Suite  200. 

Seattle,  WA  98134,  206-623-8100 
South  Bend  Medical  Foundation,  Inc..  530  N. 

Lafayette  Blvd.,  South  Bend,  IN  46601, 

219-234-4176 
Southwest  Laboratories,  2727  W.  Baseline 

Rd.,  Suite  6,  Tempe,  AZ  85283.  602-438- 

8507 
St.  Anthony  Hospital  (Toxicology 

Laboratory],  P.O.  Box  205. 1000  N.  Lee  St., 

Oklahoma  City,  OK  73102,  405-272-7052 
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Toxicology  &  Drug  Monitoring  Laboratory, 
University  of  Missouri  Hospital  ft  Clinics, 
301  Business  Loop  70  West.  Suite  208, 
Columbia,  MO  65203,  314-882-1273 

Toxicology  Testing  Service,  Inc.,  5426  N.W. 
79th  Ave.,  Miami,  FL  33166,  305-593- 
2260 

TOXWORX  Laboratories,  Inc.,  6160  Variel 
Ave.,  Woodland  Hills,  CA  91367,  818-226- 
4373  (formerly:  Laboratory  Specialists, 
Inc.:  Abused  Drug  Laboratories;  MedTox 
Bio- Analytical,  a  Division  of  MedTox 
Laboratories,  Inc.), 

UNILAB.  18408  Oxnard  St.,  Tarzana,  CA 
91356,  800-492-0800/818-343-8191 
(formerly:  MetWest-BPL  Toxicology 
Laboratory] 

No  laboratories  withdrew  from  the 
Program  during  July. 
Ridurd  Kt^ftanda, 

Acting  Executive  Officer,  Substance  Abuse 
and  Mental  Health  Services  Administration. 
(FR  Doc.  95-19062  Filed  8-2-95;  8:45  am] 

■NJJNQ  COOe  41M-«MI 


Supplement  to  Renovate  9te  Alcohol 
Detention  Center,  Page,  Arizona 

agency:  Center  For  Substance  Abuse 
Treatment,  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA).  HHS. 

ACTION:  Notice  of  intent  to  provide  a 
supplemental  award  to  renovate  a 
facility  to  serve  the  substance  abuse 
needs  of  the  people  of  Page,  Arizona, 
and  the  western  portion  of  the  Navajo 
Nation. 

summary:  The  Center  for  Substance 
Abuse  Treatment  (CSAT),  SAMHSA.  is 
publishing  this  luitice  to  provide 
information  to  the  public  of  a  planned 
single  source  supplemental  award  to  the 
Navajo  Nation  Division  of  Health  for 
renovating  a  facility  (i.e.,  the  Alcohol 
Detention  Center  of  Page,  Arizona,  and 
the  western  portion  of  the  Navajo 
Nation).  The  anticipated  project  period 
is  one  year  and  the  estimated  FY  1995 
award  is  $200,000.  An  award  will  be 
made  based  on  the  receipt  of  a 
satisfactory  application  that  is  approved 
by  an  initial  review  group  and  the  CSAT 
National  Advisory  Coimdl. 
AUTHORfTY/JUSTlRCATION:  This 
supplemental  award  will  be  made  under 
the  authority  of  section  510(b)(1)  of  the 
Public  Health  Service  Act,  as  amended. 
An  award  is  being  made  on  a  single 
soiut:e  basis  because  the  Conference 
Report  to  the  Treasury /Postal  Service 
and  General  Appropriations  Act  of 
1995,  specified  that  $200,000  should  be 
reserved  for  this  renovation  effort. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
93.122. 

The  Navajo  Nation  Division  of  Health 
is  a  cvurent  CSAT  Rural,  Remote  and 


Culturally  Distinct  program  grantee  that 
is  cturently  providing  substance  abuse 
services  to  the  people  of  Page,  Arizona, 
and  the  rural  remote  population  in  the 
western  portion  of  the  Navajo  Nation,  by 
utiUzing  the  resources  and  existing 
network  of  local  private  and  public, 
social,  health  and  welfare  organizations 
and  agencies.  It  has  been  selected  for  a 
supplemental  award  for  renovations  to 
its  Alcohol  Detention  Center  to  further 
address  the  special  substance  abuse 
problems  of  these  populations. 

The  Navajo  Nation  has  utilized  this 
facility  since  1981  for  drug  and  alcohol 
treatment  activities.  The  facility  is 
durently  being  used  to  serve 
individuals  targeted  by  the  CSAT 
program.  However,  the  facility  requires 
renovations  to  provide  13  adult 
residential  treatment  beds  for  men  and 
women  which  can  be  licensed  by  the 
State  of  Arizona. 

Hie  Navajo  Nation  Division  of  Health 
is  the  local  entity  with  a  developed 
infrastructure  and  ongoing  collaborative 
arrangements  with  local  officials  most 
able  to  implement  this  renovation 
project -with  a  minimum  of  start  up 
time. 

The  Navajo  Nation  is  extremely  rural. 
Lack  of  transportation  and 
communication  are  common  problems. 
Further,  there  is  a  greater  need  than 
availability  of  basic  medical  and  health 
care  services.  In  1992.  the  Navajo  Nation 
Department  of  Health  reported  that 
approximately  55,000  Navajos 
participated  in  various  treatment  and 
counseling  interventions.  Alcohol 
related  deaths,  accidents,  injuries, 
illness,  violence,  and  driving  while 
intoxicated  are  significant  problems.  For 
example,  five  of  the  nine  leading  causes 
of  mortality  for  Navajos  are  accidents, 
heart  disease,  homicide,  suicide,  and 
chronic  liver  disease  and  cirrhosis. 
Alcohol  can  be  a  major  contributing 
factor  to  each  of  these  problems. 

Based  on  Indian  Health  Service  (IHS) 
statistics,  Navajo  youth  aged  12-18  and 
young  adults  aged  19-35  (especially 
male)  are  the  high  risk  groups  for 
substance  abuse,  with  ^out  one-fourth 
having  abused  alcohol,  marijuana,  and/ 
or  inhalants.  In  any  given  community 
on  the  reservation  or  border  town, 
substance  abuse  is  highly  prevalent. 
Further,  35%  of  8th  grade  Navajo 
students  off  the  reservation  have  used 
alcohol  and/or  other  drugs  of  abuse. 

The  Navajo  Nation  Department  of 
Health  reports  a  limited  residential 
capacity  including  only  28  youth  drug 
treatment  beds  and  no  adult  beds.  The 
number  of  beds  are  inadequate  to  meet 
the  inpatient  treatment  needs  of  the 
Navajo  Nation. 


FOR  FURTHER  INFORMATION  CONTACT: 
Clifton  D.  Mitchell.  Chief  Special  Policy 
Projects  Branch,  CSAT/SAMHSA, 
Rockwall  II,  Suite  740,  5600  Fishers 
Lane,  Rockville,  Maryland  20857. 
Telephone  number  (301)  443-8804. 

Dated:  July  31, 1995. 
Richard  Kopanda, 

Acting  Executive  Officer,  Substance  Abuse 
and  Mental  Health  Services  Administration. 
|FR  Doc.  95-19154  Filed  8-2-95;  8:45  am] 
BILUNO  CODE  4162-a»-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
[Docket  No.  FR-247»-M-06] 

Notice  of  Submission  of  Proposed 
information  Collection  to  0MB 

AGENCY:  Office  of  Administration.  HUt). 
ACTION:  Notice. 

SUMMARY:  The  proposed  information  ' 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  fiom  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Bucket,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development.  451  7th  St  SW., 
Washington,  DC  20410,  telephone  (202) 
708-0050.  This  is  not  a  toll-free  number. 
Copies  of  the  proposed  forms  and  other 
available  documents  submitted  to  OMB 
may  be  obtained  from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 


Federal  Register  /  Vol.  60.  No.  149  /  Thursday,  August  3,  1995  /  Notices 


39767 


I  >f  the  public  will  be  affected  by  the 
proposal;  (6)  an  estimate  of  the  totd 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (7) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 


Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  July  27, 1995. 

David  S.  Cristy, 

Director,  Information  Resources.  Management 
Policy  and  Management  Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  HUD  Acquisition 
Regulation— FR-2473. 
Office:  Administration. 


Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
HUD  Acquisition  Regulation  was  issued 
to  implement  and  supplement  the 
Federal  Acquisition  Regulation.  The 
information  collection  required  of  the 
public  is  solely  in  connection  with  the 
prociuement  process. 

Form  Number:  HUD-441.1,  HUD- 
66;i,andHUD-770. 

Respondents:  Business  or  Other  For- 
Profit  and  Individuals  or  Households. 

Reporting  Burden: 


Number  of 
Respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 

61,502 


Information  Collection 


900 


Varies 


Varies 


Total  Estimated  Burden  Hours: 
(1,502. 

Status:  Extension  with  changes. 

Contact:  Patricia  Ann  Wash,  HUD, 
202)  708-0294,  Joseph  F.  Lackey,  Jr., 
OMB,  (202)  395-7316. 

Dated:  July  27, 1995. 
(FR  Doc.  95-19133  Filed  8-2-95;  8:45  am) 
MLUNG  CODE  4210-01-M 


(Docket  No.  FR-391 7-N-1 3] 

Notice  Of  Submission  of  Proposed 
Information  Collection  to  OMB 

agency:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  infonnation 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 


Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

This  Notice  Usts  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposal  use;  (4)  the  agency  form 
niunber,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (7) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 


numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  IDesk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  July  27, 1995. 
David  S.  Cristy, 

Director  Information  Resources,  Management 
Policy  and  Management  Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Reporting  Requirements  for 
the  Auction  of  Section  221(g)(4) 
Multifamily  Mortgages. 

Office:  Housing. 

Description  of  the  need  for  the 
infonnation  and  its  proposed  use:  This 
collection  consists  of  project  data  that 
will  be  made  available  to  potential 
purchasers  participating  in  the  auction 
of  Section  221(g)(4)  mortgages.  The 
project  data  will  be  submitted  on  a 
Project  Simimary  Data  Sheet  to  the 
purchasers.  The  data  will  provide 
project  information  and  will  allow 
purchasers  to  make  informed  bids.  After 
the  sale,  the  mortgagee  will  submit  form 
HUI>-93487  monthly  to  receive  interest 
payments. 

Form  Number:  HUD-93487. 

Respondents:  Business  or  Other  For- 
Profit. 

Reporting  Burden: 


Numt)er  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


HUD-93487 

Summary  Sheet 


360 
360 


12 
2 


25 

1.50 


1,080 
540 


Total  Estimated  Burden  Hours:  1.620 
Status:  Reinstatement  with  changes. 


Contact:  Audrey  Hinton,  HUD,  (202) 
708-3555,  Joseph  F.  Lackey,  Jr.,  OMB, 
(202) 395-7316. 


Dated:  July  27, 1995. 
(FR  Doc.  95-19132  Filed  8-2-95;  8:45  ami 
BILUNG  CODE  4210-01-M 
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[Docket  No.  FR-3917-N-12] 

Notice  Of  Submission  of  Proposed 
information  Coiiection  to  0MB 

agency:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUIMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soUciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Conunents  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  [Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 


telephone  (202)  708-0050.  This  is  not  a 
toll-free  niunber.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
niunber  of  respondents,  frequency  of 
response,  and  hours  of  response;  (7) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 


Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  July  27, 1995. 

David  S.  Cristy, 

Director,  Information  Resources,  Management 
Policy  and  Management  Division. 
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Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Solicitation  Mailing  List 
Application. 

Office:  Administration. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
information  will  be  used  by  potential 
sources  to  indicate  their  particular 
field(s)  of  expertise  or  interest.  HUD 
will  use  this  information  to  target  the 
types  of  solicitations  that  organizatiors 
receive  as  a  result  of  being  placed  on  the 
Solicitation  Mailing  List. 

Form  Number:  HUD-24010  and  SF- 
129. 

Respondents:  Individuals  or 
Households,  State,  Local,  or  Tribal 
Government,  Business  or  Other  For- 
Profit,  and  Non-Profit  Institutions. 

Reporting  Burden: 


Numtwr  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Information  Collection 


1,200 


1 


.17 


200 


Total  Estimated  Burden  Hours:  200. 

Status:  Extension,  no  changes. 

Contact:  Patricia  Ann  Wash,  HUD, 
(202)  708-0294,  Joseph  F.  Lackey,  Jr.. 
OMB,  (202)  395-7316. 

Dated:  July  27, 1995. 
[PR  Doc.  95-19131  Filed  ft-2-95;  8:45  am] 
BHJJNG  CODE  421»41-M 

[Dociwt  No.  FR-3917-N-11} 

Notice  of  Submission  of  Proposed 
Information  Coiiection  to  OMB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 


date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  he  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports-  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  purposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 


JMI 


proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (7) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  July,  27. 1995. 

David  S.  Cristy, 

Director,  Information  Resources,  Management 
Policy  and  Management  Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Loan  Servicing  of  all 
Coinsiu-ance  Programs — Sections  223(f), 
221  (dl,  and  232. 

Office:  Housing. 


Description  of  the  Need  for  the 
Information  and  its  Proposed  use: 
Information  is  needed  to  review  and 
evaluate  the  financial,  physical,  and 
managerial  adequacy  of  multifamily 
Rousing,  retirement  service  centers,  and 


nursing  homes  with  coinsured  loans. 
The  information  will  be  used  to 
minimize  risks  and  to  protect  the  assets 
and  Government's  interest.  The 
respondents  are  all  approved 


fiformation  Collection 


mortgagees,  mortgagors,  and  managing 
agents. 

Form  Number:  None. 

Respondents:  Business  or  Other  For- 
Profit. 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
,  hours 


409 


1 


Varies 


19.468 


Total  Estimated  Burden  Hours: 
9,468. 

Status:  Extension  with  changes. 

Contact:  Richard  Pace,  HUD,  (202) 
'  01-3272,  Joseph  F.  Lackey,  Jr.,  OMB, 
(202) 395-7316. 

i]  Dated:  July  27, 1995. 

'fPR  Doc.  95-19130  Filed  8-2-95;  8:45  am) 

mtUHQ  CODE  4210-01-M 


Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

[Docket  No.  FR-3776-N-03] 

Notice  of  Request  for  Comments  on 
Fair  Housing  initiatives  Program 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Fair  Housing  and  Equal 

Opportunity,  HUD. 

ACTION:  Notice  of  Request  for  Comments 

on  Fair  Housing  Initiatives  Program 

(FHIP). 

SUMMARY:  This  notice  invites  interested 
parties  to  comment  on  the  Department's 
administration  of  FHIP  funding. 
DATES:  Comment  Due  Date:  August  15, 
1995. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  Notice  to  the  Rules  Docket  Clerk, 
Office  of  General  Coimsel,  Room  10278, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410. 
I  Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maxine  Cunningham,  Director,  Office  of 
Fair  Housing  Initiatives  and  Voluntary 
Programs,  Room  5234,  451  Seventh 
Street,  SW.,  Washington,  DC  20410- 
2000.  Telephone  number  (202)  708- 
0800.  A  telecommunications  device 
(TDD)  for  hearing  and  speech  impaired 
persons  is  available  at  (202)  708-9300. 
(These  are  not  toll-fr«e  munbers.) 
SUPPLEMENTARY  INFORMATION:  In 
anticipation  of  the  next  round  of 


fimding  imder  the  Fair  Housing 
Initiatives  Program,  the  Department 
held  a  public  meeting  on  July  21, 1995, 
to  invite  and  consider  comments  on  the 
next  roimd  of  FHIP  funding.  A  notice  of 
this  meeting  was  published  on  July  14, 
1995  (60  FR  36301).  The  purpose  of  the 
present  notice  is  to  invite  the 
submission  of  additional  comments 
from  potential  applicants,  prior  grantees 
and  applicants,  and  any  other  interested 
parties,  particularly  those  who  may 
have  not  been  able  to  attend  the  public 
meeting.  The  IDepartment  will  consider 
the  comments  received  in  response  to 
the  public  meeting  and  this  Notice 
when  formulating  plans  for  the 
disposition  of  funds  appropriated  for 
Fiscal  Year  1996. 

Dated:  July  24. 1995. 
Susan  Forward, 

Deputy  Assistant  Secretary  for  Enforcement 
and  Investigations. 

[FR  Doc.  95-19134  Filed  8-2-95;  8:45  am] 
BILUNG  CODE  4210-28-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NM-018-122(M)0] 

Relocation/Change  of  Address,  Taos, 
NM 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Relocation  and  change  of 
address  for  the  BLM  Taos  Resource  Area 
Office,  Taos,  New  Mexico. 

SUMMARY:  Effective  August  14, 1995,  the 
BLM  Taos  Resource  Area  Office  will 
move  to  new  quarters.  The  physical 
location  and  mailing  address  will  be: 
Bureau  of  Land  Management,  Taos 
Resource  Area,  226  Cruz  Alta  Road, 
Taos,  New  Mexico  87571. 

During  the  week  of  August  14-18,  the 
Resource  Area  Office  wiU  be  closed. 
Records  will  be  unavailable  for 
inspection,  and  phone  service  will  not 
be  operational. 

DATES:  The  office  relocation  is  effective 
August  14, 1995. 


FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Henke,  Acting  Resource  Area 
Manager,  BLM  Taos  Resource  Area 
Office  at  (505) 758-8851. 

Dated:  July  27,  1995. 
Sue  £.  Richardson, 
Acting  District  Manager. 
(PR  Doc.  95-19116  Filed  8-2-95;  8:45  am] 

BILUNG  CODE  4310-FB-M 


[NV-e30-421  D-05;N-6961 3] 

Notice  of  Realty  Action:  Lease/ 
Conveyance  for  Recreation  and  Public 
Purposes 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Recreation  and  Public  Purpose 

Lease/Conveyance. 

SUMMARY:  The  foUovdng  described 
public  land  in  Las  Vegas,  Clark  County, 
Nevada  has  been  examined  and  found 
suitable  for  lease/conveyance  for 
recreational  or  public  purposes  under 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act.  as  amended  (43 
U.S.C.  869  et  seq.).  The  Shiloh  Christian 
School  proposes  to  use  the  land  for  a 
church  school. 

Mount  Diablo  Meridian,  Nevada 

T.  19  S..  R.  60  E.. 
Sec.  SEV«NEV4SWV4. 

Containing  10.00  acres,  more  or  less. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/conveyance 
is  consistent  with  current  Bureau 
planning  for  this  area  and  would  be  in 
the  public  interest.  The  lease/patent, 
when  issued,  will  be  subject  to  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act  and  applicable  regulations 
of  the  Secretary  of  the  Interior,  and  will 
contain  the  following  reservations  to  the 
United  States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30. 
1890  (43  U.S.C.  945); 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for.  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
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the  Secretary  of  the  Interior  may 

prescribe; 

And  will  be  subject  to: 

1.  An  easement  30.00  feet  in  width 
along  the  north,  west,  and  south 
boundaries,  and  an  easement  40.00  feet 
in  width  along  the  east  boundary  in 
favor  of  Clark  Coimty  for  roads,  pubUc 
utihties'  and  flood  control  purposes; 

2.  Those  rights  for  water  main 
purposes  which  have  been  granted  to 
Las  Vegas  Valley  Water  District  by 
Permit  No.  N-55369  the  imder  the  Act 
of  October  21, 1976(43  U.S.C.  1761); 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District,  4765 
W.  Vegas  Drive,  Las  Vegas,  Nevada. 

Upon  pubUcation  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  pubUc 
land  laws,  including  the  general  mining 
laws,  except  for  lease/conveyance  under 
the  Recreation  and  Public  Piirposes  Act, 
leasing  under  the  mineral  leasing  laws 
and  disposals  under  the  mineral 
material  disposal  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  the 
proposed  lease/conveyance  for 
classification  of  the  lands  to  the  District 
Manager,  Las  Vegas  District,  P.  O.  Box 
26569,  Las  Vegas,  Nevada  89126. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  church 
school  facihty.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitabiUty  of  the 
land  for  a  church  school  facility. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the  land 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register.  The 
lands  will  not  be  offered  for  lease/ 
conveyance  imtil  after  the  classification 
becomes  effective. 


Dated  June  21. 1995. 
Michael  F.  Dwyer, 
District  Manager,  Las  Vegas,  NV. 
[FR  Doc.  95-19037  Filed  &-2-95;  8:45  ami 

BILLMQ  CODE  43ie-HC-P 


[AZ-06S-0&-1430-01:  AZA  29158  and  AZA 

29168] 

Arizona:  Notice  of  Realty  Action: 
Noncompetitive  Sales  of  Public  L^nd 
In  1^  Paz  County,  Arizona 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action, 

noncompetitive  sales. 

SUMMARY:  The  following  lands  have 
been  found  suitable  for  direct  sales 
under  Sections  203  and  209  of  the 
Federal  Land  PoUcy  and  Management 
Act  of  1976  (90  Stat.  2750,  43  U.S.C. 
1713),  at  not  less  than  the  estimated  fair 
market  value.  The  lands  will  not  be 
offered  for  sale  imtil  at  least  60  days 
after  the  date  of  this  notice.  The  lands 
are  within  the  Town  of  Quartzsite 
boundaries.  The  lands  are  being  offered 
by  direct  sale  to  the  following  nonprofit 
organizations: 

AZA  29158— Quartzsite  Southern  Baptist 
Church 

Gila  and  Salt  River  Meridian,  Arizona 
T.  4N..R.  19W.. 

Sec.  20.  N'/jSE'ASE'ASE'A. 

Containing  5.00  acres,  more  or  less. 

AZA  29168— Parker  Community  Hospital 

Gila  and  Salt  River  Meridian,  Arizona 

T.  4N..R.  19W.. 
Sec.  15.  SEV4SWV4NWV4, 
SWV4SEV4NWV4. 

Containing  20.00  acres,  more  or  less. 

The  lands  described  are  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  until  conveyance,  publication  in 
the  Federal  Register  of  a  termination  of 
the  segregation,  or  270  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  whichever  occurs  first. 
If  it  is  determined  that  the  subject 
parcels  contain  no  known  mineral 
values,  the  mineral  interests  may  be 
conveyed  simultaneously  to  the 
purchaser,  upon  payment  of  a  $50 
nonrefundable  filing  fee. 

The  patents,  when  issued,  will 
contain  certain  reservations  to  the 
United  States  and  will  be  subject  to  any 
valid  existing  rights. 
DATES:  On  or  before  September  18, 1995, 
interested  parties  may  submit  comments 
to  the  District  Manager,  Yuma  District 
Office,  address  below.  Objections  will 
be  reviewed  by  the  State  Director  who 


may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  timely 
objections,  this  proposal  shall  become 
the  final  determination  of  the 
Department  of  the  Interior. 
ADDRESSES:  Detailed  information 
concerning  the  sales,  including  the 
reservations,  sale  procedures  and 
conditions,  and  planning  and 
environmental  dociunents,  is  available 
at  the  Yuma  District  Office,  3150  Winsor 
Avenue,  Yuma,  Arizona  85365. 
FOR  FURTHER  INFORMATION  CONTACT: 
Area  Manager  Joy  Gilbert,  Yuma 
Resource  Area,  3150  Winsor  Avenue, 
Yuma,  Arizona  85365,  telephone  (520) 
726-6300. 

Dated:  July  27, 1995. 
Clinton  R.  Oke, 

Acting  Association  District  Manager. 

[FR  Doc.  95-19117  Filed  8-2-95;  8:45  am) 

WLUtta  COOC  4310-32-11 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Overseas  Private  Investment 
Corporation 

Agency  Report  Form  Under  0MB 
Review 

AGENCY:  Overseas  Private  Investment 

Corporation,  IDCA. 

ACTION:  Request  for  comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  information  collection  requests 
to  OMB  for  review  and  approval,  and  to 
publish  a  notice  in  the  Federal  Register 
notifying  the  public  that  the  Agency  has 
made  such  a  submission.  The  proposed 
form  under  review  is  summarized 
below. 

DATES:  Comments  must  be  received  on 
or  before  August  17, 1995.  If  you 
anticipate  commenting  on  the  form  but 
find  that  the  time  to  prepare  will 
prevent  you  from  submitting  comments 
promptly,  you  should  advise  the  OMB 
Reviewer  and  the  Agency  Submitting 
Officer  of  youj  intent  as  early  as 
possible. 

ADDRESSES:  Copies  of  the  subject  form 
and  the  request  for  review  submitted  to 
OMB  may  be  obtained  from  the  Agency 
Submitting  Officer.  Comments  on  the 
form  should  be  submitted  to  the  Agency 
Submitting  Officer  and  the  OMB 
Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

OPIC  Agency  Submitting  Ofificer 

Lena  Paulsen,  Manager,  Information 
Center,  Overseas  Private  Investment 


jCorporation,  1100  New  York  Avenue, 
N.W.,  Washington.  D.C.  20527;  202/ 
336-6565. 

OMB  Reviewer 

Jeff  Hill,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library,  Room  3201,  Washington,  D.C. 
20503; 202/395-7340. 

Summary  of  Form  Under  Review 

I  Type  of  Request:  Revision. 

Title:  Project  Information  Report. 

Form  Number:  OPIC  71  (OMB  No. 
3420-0004). 

Frequency  of  Use:  On  occasion — a 
function  of  the  sampling  criteria. 

Type  of  Respondents:  Business  or 
other  institutions  (except  farms). 

Standard  Industrial  Classification 
Codes:  All . 

Description  of  Affected  Public:  U.S. 
companies  investing  overseas. 

Reporting  Hours:  Seven  hours  per 
project. 

Number  of  Responses:  25  per  year. 

Federal  Cost:  $1 ,500  per  year. 

Authority  for  Information  Collection: 
title  22  use  2191(k)(2)  and  2199(h), 
Foreign  Assistance  Act  of  1961,  as 
amended. 

Abstract  (Needs  and  Uses):  The 
Project  Information  Report  is  necessary 
to  elicit  and  record  the  information  on 
the  development,  environmental  and 
U.S.  economic  effects  of  OPIC-assisted 
projects.  The  information  will  be  used 
by  OPIC's  staff  and  management  solely 
as  a  basis  for  monitoring  these  projects, 
and  reporting  the  results  in  aggregate 
form,  as  required  by  Congress. 

Dated:  July  25, 1995. 

James  R.  Offiitt, 

Assistant  General  Counsel,  Department  of 
Legal  Affairs. 

[FR  Doc.  95-19039  Filed  8-2-95;  8:45  am) 

BILUNO  C006  3210-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32659] 

Caldwell  County  Economic 
Development  Commission — Exemption 
From  49  U.S.C.  Subtitle  IV 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  Under  49  U.S.C.  10505,  the 
Commission  exempts  Caldwell  County 
Economic  Development  Commission 
(CCEDC)  from  the  provisions  of  49 
U.S.C.  Subtitle  IV,  subject  to  the 


conditions  that  CCEDC:  (1)  Notify  the 
Commission  in  advance  of  any  proposed 
abandonment  or  discontinuance  of 
service  on  the  line;  (2)  provide  any 
environmental  and  historical  data  that 
may  be  required  to  permit  the 
Commission  to  conduct  an 
environmental  review  of  the 
abandonment  or  discontinuance;  and  (3) 
comply  with  any  conditions  that  might 
be  imposed  before  abandonment  or 
discontinuance  is  consummated. 
DATES:  Petitions  to  reopen  must  be  filed 
by  August  28, 1995.  Petitions  for  stay 
must  be  filed  by  August  18, 1995.  The 
exemption  will  be  effective  September 
2, 1995. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32659  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission,  1201 
Constitution  Ave.,  N.W.,  Washington, 
DC  20423;  and  (2)  Petitioner's 
representative:  Robert  A.  Wimbish,  Rea, 
Cross  &  Auchincloss,  Suite  420, 1920  N 
Street,  N.W.,  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 
[TDD  for  the  hearing  impaired:  (202) 
927-5721.] 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Interstate  Commerce 
Commission  Building,  1201 
Constitution  Ave.,  N.W.,  Room  2229 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.) 

Decided:  July  20, 1995. 

By  the  Commission,  Chairman  Morgan, 
Vice  Chairman  Owen,  and  Commissioners 
Simmons  and  McDonald. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  95-19129  Filed  8-2-95;  8:45  am) 

BtLUNG  CODE  7036-01-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  writh  Departmental 
poUcy,  28  CFR  50.7,  and  42  U.S.C. 
9622(d)(2),  notice  is  hereby  given  that  a 
proposed  consent  decree  in  United 
States  V.  Chemical  Leaman  Tank  Lines, 
Inc.,  Civil  No.  95-4264  a  civil  action 
filed  on  or  about  July  10, 1995,  was 
lodged  on  July  10, 1995,  with  the  United 
States  District  Court  for  the  Eastern 


District  of  Pennsylvania.  As  described 
above,  the  complaint  was  filed 
simultaneously  with  the  lodging  of  the 
consent  decree. 

Under  the  consent  decree.  Chemical 
Leaman  Tank  Lines,  Inc.,  a  generator  of 
hazardous  substances  disposed  of  at  the 
site  and  the  only  viable  responsible 
party:  (1)  Will  perform  the  remaining 
Site  remedy  (involving  the  excavation  of 
contaminated  soils,  thermal  desorption 
of  the  volatile  organic  compounds  the 
soils  contain,  and  treatment  of  the  air 
emissions  from  the  desorption  unit)  as 
well  as  the  interim  groimdwater  remedy 
consisting  of  a  groundwater  study  and 
interim  pump  and  treat  remedy;  (2)  pay 
$1,571  miUion,  over  time,  towards  the 
costs  that  EPA  has  incurred  and  will 
incuj  to  implement  an  alternative  water 
supply  to  those  private  houses  which 
draw  their  drinking  and  washing  water 
from  the  aquifer  underlying  the  Site; 
and  (3)  reimburse  all  of  EPA 's  past  costs 
($420,296)  over  a  two  year  period. 
Ultimately,  Chemical  Leaman  will  bear 
about  94%  of  the  total  costs  of  cleaning 
up  the  site.  Chemical  Leaman  will  also 
pay  a  civil  penalty  of  $260,000  for 
violating  an  EPA  administrative  order. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  pi'oposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v. 
Chemical  Leaman  Tank  Lines,  Inc.,  DOJ 
Ret  »90-l  1-2-746. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Eastern  District  of 
Pennsylvania,  615  Chestnut  Street,  Suite 
1250,  Philadelphia,  Pennsylvania, 
19106-4476;  the  Region  III  Office  of  the 
Environmental  Protection  Agency,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania,  19107;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005.  hi 
requesting  a  copy  of  the  proposed 
decree,  please  refer  to  the  referenced 
case,  the  decree  requested,  and  enclose 
a  check  in  the  amount  of  $27.00  (25 


JMI 
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cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library- 
Bruce  S.  Gelber, 

Acting  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

(FR  Doc.  95-19040  Filed  a-2-95;  8:45  ami 

MLUNG  CODE  4410-01-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Resource 
Conservation  and  Recovery  Act    . 

In  accordance  with  E>epartmental 
poUcy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  ThermalKEM,  Inc., 
Civil  Action  No.  92-2607,  was  lodged 
on  July  26, 1995,  with  the  United  States 
Coiut  for  the  District  of  South  CaroUna. 
The  amended  complaint,  brought 
pursuant  to  Section  3008  (a)  and  (g)  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA),  42  U.S.C.  6928  (a) 
and  (g),  against  ThermalKEM,  bic.  for 
violations  of  RCRA  Sections  3004(j)  and 
3005,  42  U.S.C.  6924(j)  and  6925.  sought 
civil  penalties  and  injunctive  relief.  The 
amended  complaint  alleged  that 
ThermalKEM  violated  the  metal  feed 
rate  limits  and  mass  feed  rate  limit 
contained  in  its  permit  for  the  operation 
of  a  commercial  hazardous  waste 
incinerator  in  Rock  Hill,  South  Carolina. 
The  consent  decree  provides  that 
ThermaKEM  will  pay  a  civil  penalty  of 
$750,000  and  follow  a  protocol 
approved  by  the  United  States  for 
monitoring  and  limiting  the  rate  of 
hazardous  wastes  that  are  fed  to  the 
incinerator. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v. 
ThermalKEM,  Inc.,  DOJ  Ref.  #90-7-1- 
669. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  District  of  South 
Carolina,  1441  Main  Street.  Suite  500, 
Columbia,  South  Carolina  29202;  the 
Region  IV  Office  of  the  Environmental 
Protection  Agency,  345  Coiutland 
Street,  N.E.,  Atlanta,  Georgia  30365;  and 
at  the  Consent  Decree  Library,  1120  G 
Street,  N.W.,  4th  Floor,  Washington, 
D.C.  20005,  (202)  624-0892.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington,  D.C. 


20005.  In  requesting  a  copy  please  refer 

to  the  referenced  case  and  enclose  a 

check  in  the  amount  of  $6.50  (25  cents 

per  page  reproduction  costs),  payable  to 

the  Consent  Decree  Library. 

Bruce  S.  Gelber, 

Acting  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  95-19041  Filed  8-2-95;  8:45  am) 

BILUNO  CODE  4410-01-M 


Memt)ership  of  the  1995  Senior 
Executive  Service  Performance  Review 
Boards 

agency:  Department  of  Justice. 
ACTION:  Notice  of  Department  of 
Justice's  1995  Senior  Executive  Service 
Performance  Review  Boards. 

SUMMARY:  Piirsuant  to  the  requirements 
of  5  U.S.C.  4314(c)(4),  the  Department  of 
Justice  announces  the  membership  of  its 
Senior  Executive  Service  (SES) 
Performance  Review  Boards  (PRBs).  The 
piupose  of  the  PRBs  is  to  provide  fair 
and  impartial  review  of  SES 
performance  appraisals  and  bonus 
recommendations.  The  PRBs  will  make 
recommendations  to  the  Deputy 
Attorney  General  regarding  the  final 
performance  ratings  to  be  assigned  and 
SES  bonuses  to  he  awarded. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henry  Romero,  Director,  Personnel 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Washington,  DC 
20530,  (202)  514-6788. 
Valerie  M.  Willis. 

Executive  Secretary,  Senior  Executive 
Resources  Board. 

Department  of  Justice,  1995  Senior  Executive 
Service,  Performance  Review  Board 
Members 

Antitrust  Division 

Roger  W.  Fones,  Chief,  Transportation, 

Energy,  and  Agriculture  Section 
).  Robert  Kramer,  Chief,  Litigation  11  Section 
Anthony  V.  Nanni,  Chief,  Litigation  I  Section 

Civil  Division 

Eugene  M.  Thirolf,  Director,  Office  of 

Consumer  Litigation 
Joyce  R.  Branda,  Deputy  Branch  Director, 

Commercial  Litigation  Branch 
Shiela  M.  Lieber,  Deputy  Branch  Director, 

Federal  Programs  Branch 

Civi7  Rights  Division 

William  Ho-Gonzalez,  Special  Counsel, 

Office  of  Special  Counsel 
Kay  Baldwin,  Acting  Chief,  Employment 

Litigation  Section 

Criminal  Division 

Julie  Samuels,  Director,  Office  of  Policy  and 

Management  Analysis 
Joseph  Gangloff.  Principal  Deputy,  Public 

Integrity  Section 


Maureen  Killion,  Senior  Associate  Director, 
Office  of  Enforcement  Operations 

Environment  and  Natural  Resources  Division 

Ron  Sarachan,  Chief,  Environmental  Crimes 

Section 
James  Kilboume,  Chief,  Wildlife  and  Marine 

Resources  Section 
William  Cohen,  Chief,  General  Litigation 

Section 

Justice  A4anagement  Division 

Andrew  J.  Boots,  III,  Director,  Systems 

Technology  Staff 
Michael  A.  Perez,  Director,  Asset  Forfeiture 

Management  Staff 
D.  Jen7  Rubino,  Director,  Security  and 

Emergency  Planning  Staff 

Tax  Division 

J.  Randolph  Maney,  Chief,  Criminal 
Enforcement  Section,  Southern  Region 

Jerome  H.  Fridkin,  Chief,  Civil  Trial  Section, 
Western  Region 

Stephen  J.  Csontos,  Special  Litigation 
Counsel 

Bureau  of  Prisons 

Steven  B.  Schwalb,  Assistant  Director, 

Industrial,  Educational  and  Vocational 

Training  Division 
John  L.  Clark,  Assistant  Director,  Community 

Corrections  and  Detention  Division 
Ronald  Waldron,  Senior  Deputy  Assistant 

Director,  Health  Services  Division 
Peter  M.  Carlson,  Assistant  Director, 

Correctional  Programs  Division 

Executive  Office  for  U.S.  Attorneys 

Richard  De  Haan,  Counsel  to  the  Executive 
Office  for  U.S.  Attorneys 

Executive  Office  for  U.S.  Trustees 

Jeffiey  Miller,  Associate  Director 

Immigration  and  Naturalization  Service 

Michael  D.  Cronin,  Assistant  Commissioner, 

Inspections 
G.H.  Kleinknecht,  Associate  Commissioner 

for  Enforcement 
Joseph  Mancias,  Jr.,  Director  of  Public  Affairs 
Jeffiey  M.  Weber,  Assistant  Commissioner, 

Budget 

Office  of  Justice  Programs 

Jack  A.  Nadol,  Senior  Counsel  to  the 
Assistant  Attorney  General 

Office  of  Legal  Counsel 

Paul  Colbom,  Special  Counsel 

U.S.  hdarshals  Service 

Gary  E.  Mead,  Associate  Director  for 
Administration 

(FR  Doc.  95-19118  Filed  8-2-95;  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[ftotice  (9S-069)] 

NASA  Advisory  Council;  Life  and 
MIcrogravity  Sciences  and 
Applications  Advisory  Committee;  Life 
and  Biomedical  Sciences  and 
Applications  Advisory  Sut>committee 
Meeting 

AQENCY:  National  Aeronautics  and  ' 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
aimoimces  a  meeting  of  the  NASA 
Advisory  Council,  Life  and  Microgravity 
Sciences  and  Applications  Advisory 
Committee,  Life  and  Biomedical 
Sciences  and  Applications  Advisory 
Subcommittee. 

DATES:  August  22, 1995,  8:30  a.m.  to 
5:30  p.m.;  and  August  23, 1995.  8:30 
a.m.  to  1  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration  Headquarters,  300 
E  Street,  SW..  NIC  6  A  &  B.  Washington, 
DC  20546. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Dr.  Ronald  White.  Code  UL.  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-2530. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  closed  to  the  public  on 
Wednesday.  August  23, 1995.  from  8:30 
a.m.  to  9:30  a.m.  in  accordance  with  5 
U.S.C.  522b  (c)(6j,  to  allow  for 
discussion  on  qualifications  of 
individuals  being  considered  for 
membership  to  the  Subcommittee.  The 
remainder  of  the  meeting  will  be  open 
to  the  public  up  to  the  seating  capacity 
of  the  room.  The  agenda  for  the  meeting 
is  as  follows: 

—Review  of  the  Office  of  Life  and 

jMicrogravity  Sciences  and 

Applications  Life  and  Biomedical 
'  Sciences  and  Application  Division 

Status 
-plssues  Related  to  Ames  Research 

Center — The  Fettman  Report 

-  -Institutes  and  NASA's  Intramural 

activities 

-  -iSpace  Station  and  Life  Sciences 

-  -Results  of  the  1995  Peer  Review  of 
^Proposals 

-  -Bioregenerative  Life  Support — 
Program  Plan 

-  -General  Discussion  and 

Recommendations 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 


participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  July  28. 1995. 
Timothy  M.  Sullivan, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

|FR  Doc.  95-19097  Filed  8-2-95;  8:45  am] 
BILUNO  CODE  7510-01-M 

[Notice  95-068] 

NASA  Advisory  Council;  Life  and 
Microgravity  Sciences  and 
Applications  Advisory  Committee; 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
annoimces  a  meeting  of  the  NASA 
Advisory  Council,  Life  and  Microgravity 
Sciences  and  Applications  Advisory 
Committee. 

DATES:  August  24, 1995,  8:30  a.m.  to 
5:30  p.m.;  and  August  25, 1995,  8:00 
a.m.  to  12:30  p.m. 

ADDRESSES:  NASA  Headquarters,  300  E 
Street,  SW.,  Washington,  DC  20024. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Amauld  Nicogossian,  Code  U, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546, 
202/358-0215. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  closed  to  the  pubhc  on 
Thursday,  August  24, 1995,  from  4:30 
p.m.  to  5:30  p.m.  in  accordance  with  5 
U.S.C.  522b(c)(6j,  to  allow  for 
discussion  on  qualifications  of 
individuals  being  considered  for 
membership  to  the  Committee.  The 
remainder  of  the  meeting  will  be  open 
to  the  public  up  to  the  seating  capacity 
of  the  room.  The  agenda  for  the  meeting 
is  as  follows: 
— ^Review  of  the  Office  of  Life  and 

Microgravity  Sciences  and 

Applications  Status 
— Commercial  Activities 
— Russian  Science 
— Human  Research  Activities 
— International  Space  Station 
— Discussion  of  Committee  Findings 

and  Recommendations 
— Committee  Discussion  Regarding 

Future  Activities 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
schedulirig  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 


Dated:  July  28, 1995. 

Timothy  M.  Sullivan, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

{FR  Doc.  95-19096  Filed  8-2-95;  8:45  am] 

BM.LMQ  CODE  7S10-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 

Presenting  Advisory  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Presenting 
Advisory  Panel  (Presenting 
Organizations  B  Section)  to  the  National 
Coimcil  on  the  Arts  will  be  held  from 
9  a.m.  to  7  p.m.  on  August  21-24, 1995 
and  from  9  a.m.  to  5  p.m.  on  August  25, 
1995.  This  meeting  will  be  held  in 
Room  M14,  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  2  p.m.  to  5  p.m.  on 
August  25  for  a  policy  discussion. 

The  remaining  portions  of  this 
meeting  from  9  a.m.  to  7  p.m.  on  August 
21-24  and  fivm  9  a.m.  to  2  p.m.  on 
August  25  are  for  the  purpose  of  Panel 
review,  discussion,  evaluation,  and 
recommendation  on  appUcations  for 
financial  assistance  under  the  National 
Foimdation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  June 
22, 1995,  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsection  (c) 
(4),  (6)  and  (9)(B)  of  Section  552b  of 
Title  5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

Ii  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Peimsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5332,  - 
TDY-TDD  202/682-5496,  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvoime  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
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Arts,  Washington.  DC  20506.  or  call 
202/682-5433. 

Dated:  July  28. 199S. 
Yvonne  M.  Sabine, 

Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
IFR  Doc.  95-19162  Filed  8-2-95;  8:45  am] 

BHJJMQ  CODE  7537-01 -M 


SECURITtES  AND  EXCHANGE 
COMMSSION 

[RaleaM  No.  34-36029;  Fll«  No.  SR-NYSE- 
95-07] 

S«lf-R«gulatory  Organization;  Filing 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change 
and  Amendment  No.  1  to  Proposed 
Rule  Change  by  New  Yor1(  Stock 
Exchange,  inc.,  Relating  to  Listing 
Standards  for  Options  on  Securities 
Issued  In  Certain  Corporate 
Restructuring  Transactions 

July  27, 1995. 

Pursuant  to  Section  19(b)(lJ  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  and  Rule  19l>-4  thereunder.^ 
notice  is  hereby  given  that  on  March  1, 
1995,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  Exchange.  On  July 
18, 1995,  the  Exchange  submitted  to  the 
Commission  Amendment  No.  1  to  the 
proposed  rule  change.  ^  The  Commission 
is  approving  the  proposal,  as  amended, 
and  soliciting  comments  from  interested 
persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
initial  listing  standards  for  options  as 
set  forth  in  NYSE  Rule  715  in  order  to 
permit  the  listing  of  options  on 
securities  issued  by  public  companies  in 
connection  with  corporate  spin-oSs, 
reorganizations,  rec^italizations, 
restructiirings  and  similar  corporate 
transactions  at  an  earlier  time  than  is 
presently  the  case.*  Similarly.  NYSE 


>  15  U.&C.  78»(b)(l). 

»17CFR240.19b-4. 

*  See  Letter  from  )ames  E.  Buck,  Senior  Vice 
President,  NYSE,  to  Michael  Walinskas.  Branch 
Chief.  Office  of  Market  Supervision  ("OMS"), 
Division  of  Market  Regulation  ("Market 
Regulation"),  Commission,  dated  July  18. 1995 
("Amendment  No.  1"). 

*The  Commission  notes  that  substantively 
identical  proposals  by  the  other  U.S.  options 
exchanges  have  been  recently  approved.  See 
Securities  Exchange  Act  Release  No.  36020  (July  24, 


proposes  to  amend  its  options 
maintenance  standards  as  set  forth  in 
Rule  716  in  order  to  give  Restructure 
Securities  greater  opportunity  to  meet 
those  standards  during  the  first  months 
after  issuance.  The  text  of  the  proposed 
rule  change  is  available  at  the  Office  of 
the  Secretary,  the  Exchange,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  simimaries, 
set  forth  in  section  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  options  exchanges  currently 
maintain  imiform  standards  regarding 
approval  of  underlying  securities  for 
options  trading.'  Specifically,  to  be 
options  eligible,  a  security  shall  meet 
the  following  guidelines:  (1)  Trading 
volume  in  all  markets  of  at  least  2.4 
miUion  shares  in  the  preceding  twelve 
months  ("Volume  Test");  (2)  market 
price  per  share  of  at  least  $7.50  for  the 
majority  of  business  days  during  the 
three  calendar  month  period  preceding 
the  date  of  selection  ("Price  Test");  (3) 
a  minimum  of  7  million  shares  that  are 
owned  by  persons  other  than  those 
required  to  report  their  stock  holdings 
tmder  section  16(a)  of  the  Act  ("Share 
Requirement");  and  (4)  a  minimum  of 
2,000  holders  ("Number  of  Shareholder 
Requirement").*  The  Exchange  must 
determine  that  a  security  satisfies  the 
above  requirements,  as  of  the  date  it  is 
selected  for  options  trading  ("selection 
date"),  before  the  exchange  may  certify 
the  listing  to  the  Options  Clearing 


1995)  (File  Nos.  SR-CBOE-9S-11:  SR-PSE-95-04; 
SR-Phlx-95-12;  and  SR-Amox-95-07). 

>  See  NYSE  Rule  715;  Amex  Rule  915:  CBOE  Rule 
5.3;  PSE  Rule  3.6;  and  Pblx  Rule  1009. 

"This  proposal  addresses  price,  volume,  public 
ownership,  and  holder  requirements  specifically. 
For  a  Restructure  Security  to  meet  initial  listing 
requirements,  however,  it  must  additionally  comply 
with  all  requirements  set  forth  by  the  Exchange  in 
its  options  eligibility  rules.  For  example,  the 
security  must  be  registered,  and  listed  on  a  national 
securities  exchange,  or  traded  through  the  facilities 
of  a  national  securities  association  and  reported  as 
a  "national  market  system"  ("NMS")  security  as  set 
forth  in  Rule  llAa3-l  under  the  Act,  and  the  issuer 
must  be  in  compliance  with  any  applicable 
requirements  of  the  Act.  See  supra  note  5. 


Corporation  ("OCC").  Depending  on 
interest  from  other  markets,  the 
exchange  may  begin  options  trading 
three  or  five  business  days  after  the 
selection  date. 

The  options  exchanges  have  adopted 
corresponding  criteria  for  withdrawal  of 
approval  of  underlying  securities.'  A 
security  previously  approved  for 
options  transactions  shall  be  deemed 
not  to  meet  the  guidelines  for  continued 
listing  if  (1)  trading  volume  in  all 
markets  is  less  than  1.8  million  shares 
in  the  preceding  twelve  months 
("Maintenance  Volume  Test");  (2) 
market  price  per  share  closes  below 
$5.00  on  a  majority  of  business  days 
during  the  preceding  six  calendar 
months  ("Maintenance  Price  Test");*  (3) 
fewer  than  6.3  million  shares  owned  by 
persons  not  required  to  report  their 
stock  holdings  under  section  16(a)  of  the 
Act  ("Maintenance  Share 
Requirement");  or  (4)  there  are  fewer 
than  1,600  holders  ("Maintenance 
Nimiber  of  Shareholder  Requirement")." 

The  Exchange  proposes  to  amend 
NYSE  Rule  715  to  permit  the  expedited 
listing  of  standardized  options  in  certain 
restructuring  transactions.  The  proposal 
will  apply  to  securities  ("Restructure 
Security")  issued  by  a  public  company 
to  existing  shareholders,  with  existing 
pubUcly  traded  shareb  subject  to  options 
trading,  in  connection  with  certain 
"restructuring  transactions."  *° 

Under  current  standards,  the 
Exchange  is  generally  precluded  from 
listing  eligible  options  on  newly  issued 
seciuities  for  at  least  three  months, 
given  that  the  guidelines  require  three 
months  of  price  history  to  determine  if 
the  imderlying  security  meets  the  Price 
Test.  Additionally,  the  Exchange  may 
only  list  eligible  options  on  newly 
issued  securities,,  if  the  imderlying 
security  meets  the  Volume  Test  which 
requires  trading  volume  in  all  markets 
of  at  least  2.4  million  shares  in  the 
preceding  twelve  months.  The  proposed 
rule  change,  however,  would  facilitate 
the  earUer  listing  of  options  on  a 
Restructure  Security  by  permitting  the 
Exchange  to  determine  whether  the 


'  See  NYSE  Rule  716;  Amex  Rule  916;  CBOE  Rule 
5.4;  PSE  Rule  3.7;  and  PhU  Rule  1010. 

*  Additional  criteria  permits  the  underlying 
security  under  certain  circumstances  to  trade  as  low 
as  S3.00  for  a  temporary  period  of  time.  See  Id. 

■This  proposal  addresses  maintenance  criteria  for 
market  price  and  trading  volume  specifically.  For 
a  Restructure  Security  to  meet  maintenance 
requirements  for  an  underlying  security  subject  to 
options  trading,  however,  it  must  additionally 
comply  with  all  requirements  set  forth  by  the 
Exchange  in  its  options  eligibility  rules.  See  supra 
note  7. 

<°The  proposal  defines  a  "restructuring 
transaction"  as  a  spin-off,  reorganization, 
recapitalization,  restructuring  or  similar  corporate 
transaction. 
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Restructure  Security  satisfies  the  trading 
volume  and  market  price  criteria  by 
reference  to  the  trading  volume  and 
market  price  history  of  an  outstanding 
equity  security  ("Original  Equity 
Security")  previously  issued  by  the 
issuer  of  the  Restructure  Security,  or 
affiliate  thereof.  In  addition,  the 
Exchange  proposes  specific  criteria  for 
evaluating  the  distribution  of  shares  of 
a  Restructure  Security  for  the  proposes 
of  meeting  the  Share  and  Number  of 
Shareholder  Requirements.  To  the 
extent  the  initial  options  listing 
requirements  are  satisfied  based  upon 
these  "lookback"  provisions  of  the 
Original  Equity  Security  and  the  other 
provisions  of  the  proposal,  then  the 
Exchange  will  permit  options  trading  to 
begin  on  the  ex-date  for  the 
transaction.  ^^ 

Before  the  Exchange  may  invoke  this 
proposed  "lookback"  provision  and 
utilize  the  volume  and  price  of  the 
Original  Equity  Security  for  purposes  of 
meeting  the  options  eligibility  criteria 
for  the  Restructure  Security,  the 
Restructure  Security  must  first  satisfy 
one  of  four  alternate  conditions.  The 
first  three  alternate  conditions  are 
intended  to  ensure  that  the  trading 
volume  and  market  price  history  of  the 
Original  Equity  Security  represent  a 
reasonable  siirrogate  for  determining  the 
likely  future  trading  volume  and  price 
data  of  the  Restructure  Security.  Under 
these  conditions  either,  (a)  the  aggregate 
market  value  of  the  Restructure 
Security,  (b)  the  aggregate  book  value  of 
the  assets  attributed  to  the  business 
represented  by  the  Restructure  Security 
(minimum  $50  million)  or  (c)  the 
revenues  attributed  to  the  business 
represented  by  the  Restructure  Security 
(minimum  $50  million)  must  exceed 
one  of  two  stated  percentages  ("Relevant 
Percentages")  of  the  same  measure  for 
the  Original  Equity  Security. '^  The 
Relevant  Percentages  will  be  25%  if  the 


"The  Exchange  shall  not  list  for  trading  option 
contracts  that  overlie  a  Restructure  Security  until 
the  ex -date.  The  ex-date  occurs  at  such  time  when 
shares  of  the  Restructure  Security  become  issued 
and  outstanding  and  are  not  the  subject  of  trading 
on  a  "when  issued"  basis  or  on  another  basis  that 
is  contingent  upon  the  issuance  or  distribution  of 
shares. 

'^Aggregate  market  values  will  be  based  on  share 
prices  that  are  either  (a)  the  Restructure  Security's 
closing  prices  in  the  primary  market  on  the  last 
business  day  preceding  the  selection  date  or  (b)  the 
Restructure  Security's  opening  prices  in  the 
primary  market  on  the  selection  date.  The  aggregate 
market  value  of  the  Restructure  Security  may  be 
determined  from  "when  issued"  prices,  if  available. 

Asset  values  and  revenues  will  be  derived  from 
the  later  of  (a)  the  most  recent  annual  financial 
statements  or  (b)  the  most  recent  interim  financial 
statements  of  the  respective  issuers  covering  a 
period  of  not  less  than  three  months.  Such  financial 
statements  may  be  audited  or  unaudited  and  may 
be  pro  forma. 


applicable  measure  determined  with 
respect  of  the  Original  Equity  Security 
represents  an  interest  in  the  combined 
enterprise  prior  to  the  restructuring 
transaction,  and  33V3%  if  the  applicable 
measure  determined  with  respect  of  the 
Original  Equity  Security  represents  an 
interest  in  the  remainder  of  the 
enterprise  after  the  restructuring 
transaction.  The  fourth  alternate 
condition  is  that  the  aggregate  market 
value  represented  by  the  Restructure 
Security  be  at  least  $500  million. 

If  any  of  the  four  alternate  conditions 
set  forth  above  is  satisfied,  a  Restructure 
Security  will  qualify  for  the  "lookback" 
provision.  Under  the  "lookback" 
provision,  a  Restructure  Seciuity  may  be 
eUgible  for  options  trading  immediately 
upon  its  issuance  provided  the 
following  requirements  are  satisfied. 
First,  the  Restructure  Security  must 
satisfy  the  options  Volume  and  Price 
Tests.  The  Exchange  may  be  permitted 
to  determine  whether  a  Restructure 
Security  satisfies  the  Volume  and  Price 
Tests  by  reference  to  the  trading  volume 
and  market  price  history  of  the  Original 
Equity  Security.  Under  the  proposed 
rule  change,  the  trading  volume  and 
market  price  history  of  the  Original 
Equity  Security  that  occurs  prior  to  the 
restructuring  ex-date  can  be  used  for 
these  calculations  (emphasis  added). 
Volume  and  price  data  may  be  derived 
from  "when  issued"  trading  in  the 
Restructure  Security.  However,  once  the 
Exchange  first  uses  "when  issued" 
volume  or  price  for  the  Restructure 
Security  to  satisfy  the  relevant 
guidelines,  it  may  not  use  the  Original 
Equity  Security  for  that  purpose  on  any 
subsequent  trading  day.  In  addition, 
both  the  trading  volume  and  market 
price  history  of  the  Original  Equity 
Security  must  be  used,  if  either  is  so 
used. 

Additionally,  the  Exchange  must 
determine  whether  a  Restructure 
Security  will  satisfy  the  Share  and 
Number  of  Shareholder  Requirements. 
This  determination  will  either  be  based 
upon  facts  and  circumstances  that  the 
Exchange  expects  to  exist  on  the 
intended  date  for  listing  the  option,  or 
based  on  assumptions  that  are  permitted 
imder  the  proposal.  Because  the  shares 
of  the  Restructure  Security  are  to  be 
issued  or  distributed  to  the  shareholders 
of  the  issuer  of  the  Original  Equity 
Security,  the  Exchange  proposes  that 
these  requirements  may  be  satisfied 
based  upon  the  Exchange's  knowledge 
of  the  existing  number  of  outstanding 
shares  and  holders  of  the  Original 
Equity  Security. 

The  Exchange  further  proposes  that  if 
a  Restructure  Security  is  to  be  listed  on 
an  exchange  or  automatic  quotation 


system  that  has,  and  subjects  the 
Restructure  Security  to,  an  initial  listing 
requirement  of  no  less  than  2,000 
holders,  then  the  Exchange  may  assume 
that  the  Number  of  Shareholders 
Requirement  will  be  satisfied.  Similarly, 
if  a  Restructure  Security  is  to  be  listed 
on  an  exchange  or  in  an  automatic 
quotation  system  that  has,  and  subjects 
the  Restructure  Security  to,  an  initial 
listing  requirement  of  no  less  than  7 
million  shares,  held  by  persons  not 
required  to  report  their  stock  holdings 
imder  section  16(a)  of  the  Act,  then  5ie 
Exchange  may  assume  that  the  Share 
Requirement  will  be  satisfied. 
Additionally,  if  the  Exchange 
determines  that  at  least  40  million 
shares  of  a  Restructure  Security  will  be 
issued  and  outstanding  in  a 
restructuring  transaction,  then  it  may 
assume  that  the  Restructure  Security 
will  satisfy  both  the  Share  and  the 
Number  of  Shareholder  Requirements. 

The  Exchange,  however,  may  not  rely 
on  the  above  assumptions  if,  after 
reasonable  investigation,  it  determines 
that  either  the  Share  or  Number  of 
Shareholder  Requirement,  in  fact,  will 
not  be  satisfied  on  the  intended  date  for 
listing  the  option.  In  addition,  pursuant 
to  the  proposal,  other  exchanges  will 
have  the  opportunity  to  challenge  the 
certification  by  demonstrating  that  the 
Restructure  Security  will  not  meet  the 
initial  Usting  criteria  with  respect  to 
shares  and  number  of  shareholders. 

Finally,  the  proposal  will  adopt  a 
similar  "lookback"  provision  for  the 
Maintenance  Volume  Test  and  the 
Maintenance  Price  Test.  Specifically,  for 
purposes  of  satisfying  these 
requirements,  the  trading  volimie  and 
market  price  history  of  the  Original 
Equity  Security,  as  well  as  any  "when 
issued"  trading  in  the  Restructure 
Security,  can  be  used  for  such 
calculations,  provided  that  they  are  only 
used  for  determining  price  and  volume 
history  for  the  period  prior  to 
commencement  of  trading  in  the 
Restructure  Security. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  section  6(b)(5), 
in  particular,  in  that  it  is  designed  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  vdll  impose 
any  burden  on  competition. 
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(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efiiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  requests  accelerated 
effectiveness  of  the  proposed  rule 
change  pursuant  to  section  19(b)(2)  of 
the  Act. 

The  Commission  beUeves  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  national  securities 
exchanges,  partioilarly,  section  6(b)(5) 
of  the  Act,'  ^  in  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  pubUc  interest. 

The  Commission  beUeves  that  it  is 
necessary  for  securities  to  meet  certain 
Tninimiiin  standards  regarding  both  the 
quality  of  the  issuer  and  the  quality  of 
the  market  for  a  particular  security  to 
become  options  eligible.  These 
standards  are  imposed  to  ensure  that 
those  issuers  upon  whose  securities 
options  are  to  be  traded  are  financially 
sound  companies  whose  trading 
volxmie,  market  price,  number  of 
shareholders,  and  number  of  shares 
owned  by  persons  not  required  to  report 
their  stock  holdings  under  section  16(a) 
of  the  Act  are  substantial  enough  to 
ensure  adequate  depth  and  Uquidity  to 
sustain  options  trading  that  is  not 
readily  susceptible  to  manipulation.  The 
Commission  also  recognizes  that  imder 
current  equity  options  listing  criteria, 
existing  shareholders  of  an  issuer  that 
becomes  involved  in  a  restructuring 
transaction,  may  be  precluded  for  a 
significant  period  from  employing  an 
adequate  hedging  strategy  involving 
options  on  any  newly  acquired 
Restructure  Security  received  in 
connection  with  such  transaction. 

Accordingly,  to  determine  whether 
the  earUer  listing  of  options  overlying  a 
Restructure  Seciuity  is  reasonable,  the 
Commission  must  balance  the  benefits 
of  providing  adequate  hedging  strategies 
to  shareholders  of  the  issuer  of  the 
Restructure  Security,  and  the  risks  of 
approving  certain  securities  for  options 
trading  before  such  seciuities  actually 
satisfy  the  options  eligibiUty  criteria, 
which  currently,  for  newly  issued 


securities,  can  not  occur,  at  the  very 
least,  prior  to  the  three  months  after  the 
security  begins  trading.  The 
Commission  beUeves  that  the  proposed 
limited  exception  to  estabfished  equity 
options  hsting  procedures,  as  proposed, 
strikes  such  a  reasonable  balance. 

As  discussed  in  more  detail  below, 
the  Commission  believes  that  the 
conditions  of  the  new  rule  will  help  to 
ensure  that  only  those  securities  that  are 
most  likely  to  have  adequate  depth  and 
liquidity  will  be  ehgible  for  options 
trading  prior  to  the  establishment  of  a 
recognized  trading  history. 
Additionally,  by  faciUtating  the  earlier 
listing  of  options  on  a  Restructure 
Security,  the  Commission  believes  that 
investors  formerly  holding  the  Original 
Equity  Security,  upon  which  options  are 
currently  traded,  should  be  able  to 
better  hedge  the  risk  of  their  newly 
acquired  stock  position  in  the 
Restructure  Security.'* 

Despite  the  benefits  of  the  proposal, 
the  Commission  believes  that  the 
proposal  should  only  apply  to 
restructuring  transactions  that  involve 
financially  sound  and  sufficiently  large 
companies.  The  Commission  believes 
that  the  Exchange  has  addressed  this 
concern  by  adding  conditions  to  the 
proposal  that  require  the  Restructure 
Security  to  either  satisfy  certain 
comparative  tests  (comparing  the 
Restructvu^  Security,  or  its  related 
business  with  that  of  the  Original  Equity 
Security,  or  its  related  business),"  or 
meet  a  very  high  aggregate  market  value 
standard  ($500  million). 

The  Commission  believes  that  if  one 
of  the  comparative  tests  is  satisfied,  the 
Restructure  Security  should  adequately 
resemble  the  Original  Equity  Security  to 
qualify  for  the  "lookback"  provision. 
Under  the  "lookback"  provision,  a 
Restructure  Seciuity  will  be  able  to 
satisfy  the  Volume  and  Price  Tests  if  the 
trading  volimie  and  market  price  history 
of  the  Restructiue  Security,  together 
with  the  trading  volume  and  market 
price  history  of  the  Original  Equity 
Seciuity  occurring  prior  to  the  ex-date, 
meet  the  existing  related  requirements. 
Moreover,  the  Commission  believes 
that,  given  the  limited  scope  of  the 
proposal,  it  is  appropriate  to  conclude 
that  a  Restructure  Security  with  an 
aggregate  market  value  of  at  least  S500 
million  appropriately  quahfies  for  the 
"lookback"  provision. 

The  Commission  also  believes  that  it 
is  appropriate  for  the  Exchange  to  count 


"15U.S.C78«bM5). 


>*  Although  not  specifically  addressed  by  the 
proposal,  the  Commission  understands  that  the 
application  of  the  proposal  is  limited  to  instances 
where  options  are  listed  on  the  Original  Equity 
Security. 

*'  See  supra  note  12  and  accompanying  text. 


"when  issued"  trading  in  the 
Restructure  Seciuity  when  determining 
if  the  Restructuj-e  Security  will  satisfy 
the  Volume  and  Price  Tests  set  forth  in 
the  initial  options  listing  requirements. 
However,  once  the  Exchange  begins  to 
use  "when  issued"  volume  or  price 
history  for  the  Restructure  Security  to 
satisfy  the  Volume  or  Price  Tests,  it  may 
not  use  the  Original  Equity  Security  for 
such  purposes  on  any  subsequent 
trading  day.  In  addition,  both  the 
trading  volume  and  market  price  history 
of  the  Original  Equity  Security  must  be 
used,  if  either  is  so  used.  For  example, 
if  in  order  to  satisfy  the  Volume  Test  for 
a  Restructure  Security  for  which  the  ex- 
date  is  expected  to  be  February  1, 1996, 
an  exchange  may  elect  to  base  its 
determination  on  the  trading  voliune  of 
the  Original  Equity  Security  from 
February  1, 1995  through  E)ecember  27, 
1995,  and  then  utilize  the  trading 
voliune  in  the  when-issued  market  for 
the  Restructure  Security  from  December 
28, 1995  through  January  31, 1996.  in 
determining  whether  options  covering 
the  Restructure  Security  may  be  Usted 
on  the  February  1  ex-date.  Under  this 
example,  after  December  28, 1995,  only 
when-issued  trading  data  for  the 
Restructure  Security  may  be  used  in 
determining  whether  it  meets  the 
Volume  {md  Price  Tests.  An  exchange, 
however,  would  be  permitted  to  use  the 
volume  and  price  history  of  the  Original 
Equity  Security  throughout  the  entire 
period  prior  to  February  1, 1996, 
provided  that  it  did  not  rely  on  any 
when-issued  trading  data  during  that 
period. 

The  Commission  notes  that  the 
Exchange  shall  not  use  trading  history 
relating  to  the  Original  Equity  Security 
after  the  exdate  to  meet  the  initial 
options  listing-requirements  for  the 
option  contracts  overlying  the 
Restructure  Security.  Additionally,  the 
condition  that  option  contracts 
overlying  a  Restructure  Security  shall 
not  be  initially  fisted  for  trading  until 
such  time  as  shares  of  the  Restructure 
Security  are  issued  and  outstanding  and 
are  the  subject  of  trading  that  is  not  on 
a  "when  issued"  basis  or  in  any  other 
way  contingent  on  the  issuance  or 
distribution  of  the  shares  vnll  ensure 
that  options  will  only  be  traded  on  a 
Restructure  Security  when  it  is  certain 
the  security  is  actually  issued  and 
outstanding. 

In  addition  to  satisfying  the  Volume 
and  Price  Tests,  a  Restructure  Security 
must  also  meet  certain  distribution 
requirements  before  the  Exchange  can 
deem  such  security  to  be  options 
eligible.  Specifically,  the  Restructure 
Security  must  have  2,000  holders,  and 
7  milhon  shares  must  be  owned  by 
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persons  not  required  to  report  their 
stock  holdings  under  Section  16(a)  of 
the  Act  to  be  options  eligible.  Under  the 
most  typictd  restructuring  transaction,  a 
spin-off  to  existing  shareholders  of  the 
issuer  of  the  Original  Equity  Security, 
the  Exchange  should  be  able  to 
determine  from  pubUcly  available 
information  or  otherwise  reasonably 
deduce  whether  the  Restructure 
Security  will  satisfy  the  2,000 
shareholder  requirement  and  the  7 
miUion  share  requirement.  As  an 
example,  if  Issuer  A,  having  10  milUon 
outstanding  shares  of  common  stodc 
owned  by  persons  not  required  to  report 
their  stock  holdings  under  section  16(a] 
of  the  Act,  and  5,000  shareholders, 
intends  to  effect  a  spin-off  of  a 
subsidiary,  whereby  one  share  of  the 
subsidiary  is  issued  to  existing 
shareholders  of  Issuer  A  for  each 
currently  held  outstanding  share  of 
Issuer  A,  immediately  following  the 
spin-off  the  former  subsidiary  will  have 
10  miUion  shares  held  by  persons  not 
required  to  report  their  stock  holdings 
imder  section  16(a)  of  the  Act,  and  5,000 
shareholders.  As  a  result,  the  former 
subsidiary  will  satisfy  both  the  Share 
and  Number  of  Shareholder 
Requirements. 

As  an  alternative  to  the  above,  the 
proposal  provides  that  the  Exchange 
may  mcdce  certain  limited  assumptions 
based  on  facts  and  circumstances  that 
the  Exchange  expects  to  exist  on  the 
intended  date  for  Usting  the  options  in 
order  to  determine  the  Share  and 
Number  of  Shareholder  Requirements. 
First,  if  a  Restructure  Security  is  to  be 
listed  on  an  exchange  or  in  an  automatic 
quotation  system  that  has,  and  appUes 
to  the  Restructure  Security,  an  initial 
Usting  requirement  that  the  issuer  have 
no  less  2,000  shareholdera,  the 
Commission  beUeves  that  it  is 
reasonable  for  the  Exchange  to  assume 
that  its  comparable  option  Usting 
requirement  wiU  be  satisfied.  Second,  if 
a  Restructure  Security  is  to  be  Usted  on 
an  exchange  or  in  an  automatic 
quotation  system  that  has,  and  appUes 
to  the  Restructure  Security,  an  initial 
Usting  requirement  of  no  less  than  7 
milUon  shares  owmed  by  persons  not 
required  to  report  their  stockholdings 
under  section  16(a)  of  the  Act,  the 
Commission  beUeves  that  it  is 
reasonable  for  the  Exchange  to  assume 
that  its  comparable  option  Usting 
requirement  will  be  satisfied. 

The  Commission  notes  that  currently 
no  exchange  or  automatic  quotation 
system  has  a  share  requirement  for 
initial  stock  listing  purposes  that  is  as 
stringent  as  those  required  under  the 
options  eUgibiUty  requirements. 
Moreover,  a  stock  exchange  may  now  be 


able  to  Ust  stocks  purauant  to  alternate 
Usting  standards.  For  example,  the 
Commission  has  recently  approved 
alternate  Usting  standards  for  companies 
Usted  on  the  NYSE,  including,  among 
other  things,  the  distribution  of  shares.'^ 
Under  these  alternate  Usting  standards, 
the  NYSE  is  currently  allowed  to  list 
certain  companies  with  500 
shareholders  that  meet  heightened 
requirements  in  other  areas  in  lieu  of  its 
2,200  total  shareholder  requirement. 
Therefore,  the  Exchange  should  be 
careful  to  precisely  determine  which 
Usting  standards  are  being  appUed  to 
the  Usting  of  the  Restructure  Security 
prior  to  making  a  determination  as  to 
whether  the  Restructure  Security  meets 
the  corresponding  options  Usting 
criteria. 

Additionally,  the  proposal  provides 
that  if  at  least  40  milUon  shares  of  a 
Restructure  Security  will  be  issued  and 
outstanding  in  a  restructuring 
transaction,  the  Exchange  may  assume 
that  the  Restructive  Security  will  satisfy 
both  the  Share  and  Number  of 
Shareholder  Requirements.  The 
Commission  believes  this  is  appropriate 
because  it  appears  unlikely  that  a 
Restructure  Security  with  at  least  40 
milUon  issued  and  outstanding  shares, 
will  have  fewer  than  2,000  holders  or 
less  than  7  milUon  shares  owned  by 
peraons  not  required  to  report  their 
stock  holdings  under  section  16(a)  of  the 
Act. 

The  Commission  beUeves  that 
concerns  associated  with  the  abiUty  of 
the  Exchange  to  make  important  Usting 
decisions  based  on  assumptions  rather 
than  confirmed  facts  are  alleviated  by 
the  crucial  provision  contained  in  the 
proposal  that  the  Exchange  may  not  rely 
on  ihe  above  assumptions  if,  after  a 
reasonable  investigation,  it  determines 
that  either  the  Share  or  Number  of 
Shareholder  Requirements,  in  fact,  wiU 
not  be  satisfied  on  the  intended  date  for 
Usting  the  option.  At  the  very  least,  the 
Exchange  should  investigate  the  basis 
for  its  assumptions  regarding  the 
ownership  of  shares  and  number  of 
shareholders  just  prior  to  selecting  the 
option  and  just  prior  to  trading  the 
option,  utiUzing  a  worst  case  analysis  in 
making  its  assumptions  that  the 
Restructure  Security  will  meet  these 
Usting  standards  upon  completion  of  the 
restructuring  transaction." 


><>See  Paragraph  102.01  of  the  NYSE's  Listed 
Company  Manual.  See  also  Securities  Exchange  Act 
Release  No.  35571  (April  5. 1995),  60  FR  18649 
(April  12, 1995)  (order  approving  proposed  rule 
change  relating  to  domestic  listing  standards). 

"See  e.g..  Letter  from  Michael  Meyer,  Schiff 
Hardin  &  Waite,  to  Sharon  Lawson.  Assistant 
Director,  OMS.  Market  Regulation,  dated  January 
25,  1995  (File  No.  SR-CBOE-95-11). 


In  addition,  other  exchanges  will 
continue  to  have  the  opportunity  to 
challenge  the  certification  by 
demonstrating  that  the  Restructure 
Security  wiU  not  meet  the  initial  listing 
criteria  with  respect  to  the  Share  and 
Number  of  Shareholder  Requirements. 
The  Commission  beUeves  that  this 
provision  provides  an  important  check 
and  should  help  to  ensure  that  no 
unquaUfied  securities  are  Usted  for 
options  trading. 

The  Commission  also  beUeves  that  it 
is  appropriate  for  the  Exchange  to  apply 
the  "lookback"  provision,  to  determine 
if  a  Restructure  Security  wriU  satisfy  the 
Maintenance  Volume  and  Price  Tests. 
The  Commission  beHeves  that  it  is 
appropriate  to  use  the  trading  volume 
and  maiket  price  history  of  the  Original 
Equity  Security,  as  well  as  any  "when 
issued"  trading  in  the  Restructure 
Security  for  such  calculations,  provided 
that  they  are  only  used  for  determining 
price  and  volume  history  for  the  period 
prior  to  commencement  of  trading  in  the 
Restructure  Security. 

The  commission  notes  that  because 
the  Maintenance  Volume  amd  Price 
Tests  are  calculated  on  a  rolling  forward 
basis,  "when  issued"  trading  history  for 
the  Restructure  Security  or  trading 
history  for  the  Original  Equity  Security 
prior  to  the  ex-date  may  be  used  for 
maintenance  calculations  for  no  more 
than  twelve  months  after  the  ex-date  for 
the  Restructure  Security  with  respect  to 
the  Maintenance  Volume  Test,  and  for 
no  more  than  six  months  after  the  ex- 
date  for  the  Restructure  Security  with 
respect  to  the  Maintenance  Price  Test. 
For  example,  if  in  order  to  satisfy  the 
Maintenance  Volume  Test  for  a 
Restructure  Security  on  November  1 , 
1995,  for  which  the  ex-date  is 
September  1, 1995,  an  exchange  may 
elect  to  base  its  determination  on  the 
trading  volume  of  the  Original  Equity 
Security  from  November  1, 1994 
through  August  1, 1995,  the  trading 
volume  in  the  when-issued  market  for 
the  Restructure  Security  from  August  2, 
1995  through  August  31, 1995,  but  must 
use  the  trading  volume  in  the 
Restructure  Security  from  September  1, 
1995  through  November  1, 1995. 
Similarly,  in  order  to  satisfy  the 
Maintenance  Price  Test  for  the  same 
Restructure  Security  on  November  1, 
1995,  an  exchange  may  elect  to  base  its 
determination  on  the  trading  price  of 
the  Original  Equity  Security  from 
August  1,  1995  through  August  15. 
1995,  the  trading  price  in  the  when- 
issued  market  for  the  Restructure 
Security  from  August  16, 1995  through 
August  31, 1995,  but  must  use  the 
trading  price  in  the  Restructure  Security 
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firom  September  1, 1995  through 
November  1. 1995. 

The  Commission  notes  that  the 
Exchange's  proposal  only  peimits  it  to 
avail  itself  of  the  accelerated  Usting 
procedures  for  a  traditional 
restructuring  transaction  that  is  limited 
to  the  distribution  of  shares  to  existing 
shareholders  of  the  issuer  of  the 
Original  Equity  Security.  Accordingly, 
the  Commission  notes  that  this  proposal 
does  not  address  or  apply  to 
restructuring  transactions  that  involve  a 
sale  of  such  securities  to  the  general 
pubUc,  including,  but  not  limited  to, 
initial  pubhc  offerings  or  secondary 
offerings.  The  Commission  is  approving 
the  ourent  proposal  based,  in  part,  on 
the  need  for  investors  and  other  market 
participants  with  combined  stock/ 
option  positions  in  an  Original  Equity 
Seciuity  to  be  able  to  maintain  their 
positions  immediately  following  a 
restructuring  transaction.  Otherwise, 
holders  of  the  Original  Equity  Security 
might  be  temporarily  prevented  (imtil 
the  Restructiu«  Sectirity  independently 
satisfies  the  options  listing  criteria)  from 
adequately  hedging  their  involimtarily 
received  new  positions  in  the 
Restructure  Security. 

The  Commission  also  notes  that  this 
proposal  does  not  address  or  apply  to 
restructuring  transactions  that  involve  a 
sale  of  such  seciuities  in  a  rights 
offering  to  existing  holders  of  the 
Original  Equity  Security.  The 
Commission  believes  that  the 
contingencies  in  the  terms  of  such  an 
offering  make  it  too  difficult  to 
determine  whether  the  niunber  of 
subscribers  for  such  an  offering  would 
be  adequate  to  meet  the  Share  and 
Number  of  Shareholder  Requirements 
and  therefore  such  an  offering  does  not 
justify  the  immediate  availabiUty  of 
options  for  the  underlying  security. 

The  Commission  believes  that  if  the 
Exchange  proposes  to  expand  the  scope 
of  this  proposal  beyond  that  of 
restructuring  transactions  involving 
distributions  of  securities  to  existing 
shareholders  or  expanding  the  rule  to 
include  rights  offerings,  it  must  address 
potential  concerns  associated  writh  being 
able  to  adequately  determine  the 
minimum  number  of  pubhcly  owned 
shares  and  holders  of  the  Restructure 
Security  that  will  exist  on  the  intended 
date  for  listing  the  options  in  order  to 
justify  accelerated  availabiUty  of  options 
trading. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  in  the  Federal 
Register.  The  NYSE's  proposed  rule 
change  is  substantively  identical  to 
proposals  submitted  by  the  Chicago 


Board  Options  Exchange,  the  Pacific 
Stock  Exchange,  the  Philadelphia  Stock 
Exchange,  and  the  American  Stock 
Exchange,  which  were  recently 
approved  by  the  Commission.*" 

The  NYSE  rule  change  proposal  raises 
no  unique  or  novel  issues  that  have  not 
been  previously  addressed  in  the  other 
options  exchanges'  approved 
propcAals."  Moreover,  the  CBOE,  PSE, 
and  Phlx  proposals  were  noticed  for  the 
full  notice  and  comment  period  without 
any  comments  being  received  by  the 
Commission. 

Amendment  No.  1  to  the  proposed 
rule  change  by  the  NYSE  makes  certain 
technical  clarifications  to  make  the 
proposed  rule  change  substantively 
similar  to  those  filed  by  the  Other 
options  exchanges.  The  Commission 
does  not  beheve  Amendment  No.  1  to 
NYSE's  proposed  rule  change  raises  any 
new  or  unique  regulatory  issues. 
Accordingly,  the  Commission  believes 
that  it  is  consistent  with  section  6(bK5) 
of  the  Act  to  approve  the  proposed  rule 
change  and  Amendment  No.  1  to  the 
proposed  rule  change,  on  an  accelerated 
basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  virritten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Secxuities  and  Exchange 
Commission,  450  Fifth  Street  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conmiission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  SR-NYSE-95-07  and 
should  be  submitted  by  August  24, 
1995. 

It  is  therefore  ordered,  piu^uant  to 
section  19(b)(2)  of  the  Act.^o  that  the 
proposed  rule  change,  as  amended,  (File 


'*  See  supra  note  4. 
"»15  U.S.C  788(b)(2). 


NO.  SR-NYSE-95-07)  is  hereby 
approved. 

For  the  (Zbmmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^' 

[FR  Doc.  9S-19161  Filed  8-2-95;  8:45  amj 
BILLJNQ  CODE  HIO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 
[Doclwt  37554] 

Notice  of  Order  Adjusting  the  Standard 
Foreign  Fare  Level  Index 

Section  41509(e)  of  Title  49  of  the 
United  States  Code  requires  that  the 
Department,  as  successor  to  the  Civil 
Aeronautics  Board,  establish  a  Standard 
Foreign  Fare  Level  (SFFL)  by  adjusting 
the  SFFL  base  periodically  by 
percentage  changes  in  actual  operating 
costs  per  available  seat-mile  (ASM). 
Order  80-2-69  estabUshed  the  first 
interim  SFFL,  and  Order  95-6-7 
established  the  currently  effective  two- 
month  SFFL  applicable  through  July  31, 
1995. 

In  establishing  the  SFFL  for  the  two-  • 
month  period  beginning  August  1, 1995, 
we  have  projected  non-fuel  costs  based 
on  the  year  ended  March  31, 1995  data, 
and  have  determined  fuel  prices  on  the 
basis  of  the  latest  available  experienced 
monthly  fuel  cost  levels  as  reported  to 
the  Department. 

By  (5rder  95-7—48  fares  may  be 
increased  by  the  following  adjustment 
factors  over  the  October  1979  level: 
Atlantic  1.4505,  Latin  America  1.4329, 
Pacific  1.5229. 

For  further  information  contact:  Keith  A. 
Shangraw  (202)  366-2439. 

By  the  Department  of  Transportation. 

Dated:  July  28, 1995. 
Mark  L.  Gerchick, 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs. 

[PR  Doc.  95-19155  Filed  8-2-95;  8:45  am) 
BILUNQ  COOE  491»-e2-P 


Notice  of  Order  Adjusting  International 
Cargo  Rate  Flexibility  Level 

PoUcy  Statement  PS-109, 
implemented  by  Regulation  ER-i322  of 
the  Civil  Aeronautics  Board  and 
adopted  by  the  Department,  established 
geographic  zones  of  cargo  pricing 
flexibility  within  which  certain  cargo 
rate  tariffs  filed  by  carriers  would  be 
subject  to  suspension  only  in 
extraordinary  circumstances. 

The  Standard  Foreign  Rate  Level 
(SFRL)  for  a  particular  market  is  the  rate 


»'  17  CFR  200.30-3(a)(12). 
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in  effect  on  April  1, 1982,  adjusted  for 
the  cost  experience  of  the  carriers  in  the 
apphcable  ratemaking  entity.  The  first 
adjustment  was  effective  April  1, 1983. 
By  Order  95-6-8,  the  Department 
established  the  currently  effective  SFRL 
adjustments. 

In  establishing  the  SFRL  for  the  two- 
month  period  beginning  August  1, 1995, 
we  have  projected  non-fuel  costs  based 
on  the  year  ended  March  31, 1995  data, 
and  have  determined  fuel  prices  on  the 
basis  of  the  latest  available  experienced 
mcMithly  fuel  cost  levels  as  reported  to 
the  Department. 

By  Order  95-7-49  cargo  rates  may  be 
adjusted  by  the  following  adjustment 
factors  over  the  April  1, 1982  level: 
Atlantic  1.1244,  Western  Hemisphere 
1.0382,  Pacific  1.2093. 

For  further  information  contact:  Keith 
A.  Shangraw  (202)  366-2439. 

By  the  Department  of  Transportation. 

Dated:  July  28, 1995. 
Mark  L.  Gerchick, 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs. 
(FR  Doc.  95-19156  Filed  8-2-95;  8:45  am] 

BILUNG  COOE  4910-62-P 


Federal  Aviation  Administration 
[Summary  Notice  No.  PE-05-27] 

Petitons  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  appfication, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  August  23,  1995. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 


Aviation  Administration,  Office  of  the 
Caiief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. .  800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  nprmcmtsmail.hq.faa.gov.  The 
petition,  any  comments  received,  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (A(X-200),  Room  91 50,  FAA 
Headquarters  Building  (FOB)  lOA),  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  D.  Michael  Smith,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7470. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  1 1  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.C,  on  July  31, 
1995. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

DocJcef  No.;  28255. 

Petitioner:  United  Parcel  Service  Co. 

Sections  of  the  FAR  Affected:  14  CFR 
43.17(e)(2)  and  121.379(b). 

Description  of  Relief  Sought:  To  allow 
the  United  Parcel  Service  Co.,  to 
approve  any  aircraft,  airframe,  aircraft 
engine,  propeller,  or  appUance  for 
return  to  service  after  a  major  or  major 
alteration  that  has  been  performed  by  a 
Canadian  Approved  Maintenance 
Organization  with  technical  data 
approved  by  Transport  (Danada  instead 
of  the  Administrator. 

Docket  No. .28256. 

Petitioner:  Mr.  James  R.  Ainsworth. 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c). 

Description  of  Relief  Sought:  To 
permit  Mr.  Ainsworth  to  act  as  a  pilot 
in  operations  conducted  imder  part  121 
after  reaching  his  60th  birthday. 

Dispositions  of  Petitions 

Docket  No.:  \1366. 

Petitioner.  United  States  Customs 
Service. 

Sections  of  the  FAR  Affected:  14  CFR 
91.117  (a),  (b)  and  (c);  91.119(c); 
91.159(a);  and  91.209  (a)  and  (d). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5504,  which  allows  conduct  drug 
interdiction  air  support  while  in 
noncompliance  with  the  above 


mentioned  FAR  sections.  GRANT,  June 
23, 1995,  Exemption  No.  5504 A. 

Docket  No.:  24237. 

Petitioner.  The  Department  of  the  Air 
Force. 

Sections  of  the  FAR  Affected:  14  CFR 
91.177(a)(2)  and  91.177(b)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
4371,  as  amended,  which  permits  the 
MiUtary  Aircraft  Command  to  conduct 
operations  under  certain  instrument 
night  rule  (IFR)  conditions.  GRANT. 
June  23,  1995,  Exemption  No.  4371C. 

Docket  No.:  24541. 

Petitioner.  Boeing  Oimmercial 
Airplane  Group. 

Sections  of  Oie  FAR  Affected:  14  CFR 
91.611. 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
4467,  as  amended,  which  permits 
Boeing  to  conduct  ferry  flights  with  one 
engine  inoperative  on  its  Boeing- 
manufactured  707,  727,  and  747  aircraft 
without  obtaining  a  special  flight 
permit.  GRANT,  June  29,  1995. 
Exemption  No.  4467E. 

Docket  No.:  26503. 

Petitioner.  ABX,  Inc.,  d.b.a.  Airborne 
Express. 

Sections  of  the  FAR  Affected:  14  CFR 
121.623  (a)  and  (d),  121.643,  and 
121.645(e). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5307,  as  amended,  which  permits 
Airborne  to  conduct  operations  in 
accordance  with  the  requirements 
applicable  to  a  domestic  air  carrier,  even 
though  Airborne  operates  under 
supplemental  air  carrier  regulations.. 
GRANT,  May  31,  1995,  Exemption  No. 
5307B. 

Docket  No.:  25630. 

Petitioner.  State  of  Hawaii. 
Department  of  Transportation. 

Sections  of  the  FAR  Affected:  14  CFR 
45.29(h). 

Inscription  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5632,  which  allows  such  persons  to 
operate  their  aircraft  without  displaying 
12-inch  nationality  and  registration 
marks  required  by  §  45.29(h)  when 
penetrating  the  inner  boundary  of  the 
Hawaiian  Coastal  Air  Defense 
Identification  Zone  (ADIZ).  GRANT, 
April  17,  1995.  Exemption  No.  5632 A. 

Docket  No.:  26919. 

Petitioner.  Kalamazoo  Aviation 
History  Museum. 

Sections  of  the  FAR  Affected:  14  CFR 
45.25  and  45.29. 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5519.  which  permits  the  Kalamazoo 
Aviation  History  Museum  to  operate  its 
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Ford  Tri-motor,  model  niunber  5-AT-C, 
serial  niunber  58,  with  3-inch-high 
nationahty  and  registration  marks 
located  on  each  side  of  the  fuselage 
imder  theieading  edge  of  the  horizontal 
stabilizer.  GRANT.  June  16. 1995, 
Exemption  No.  5519A. 

Docket  No.:  26997. 

Petitioner.  Department  of  the  Air 
Force. 

Sections  of  the  FAR  Affected:  14  CFR 
45.29(a). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5655,  which  allows  the  Department  of 
the  Air  Force  to  display  the  smaller 
aircraft  nationality  and  registration 
markings  in  place  of  the  12-inch  high 
markings  reqxiired  by  the  regulations. 
GRANT.  June  19. 1995.  Exemption  No. 
5655A. 

Docket  No.:  27157. 

Petitioner.  Daimler-Benz  Aerospace. 

Sections  of  the  FAR  Affected:  14  CFR 
25.S62(b)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5704,  as  amended,  which  exempts 
Domier  Luftfarht  from  the  floor 
distortion  test  requirements  of 
§  25.562(b)(2)  for  captain's  and  first 
officer's  set  on  Domier  Model  328 


airplanes  (listed  with  the  complete 
exemption  document).  GRANT.  June  29. 
1995.  Exemption  No.  5704C. 

Docket  No.:  27347. 

Petitioner.  Houston  Helicopters,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5743,  which  permits  appropriately 
trained  and  certificated  pilots  employed 
by  Houston  Helicopters,  Inc.,  (HHI)  a 
part  135  certificated  operator  using 
aircraft'  with  9  or  fewer  seats,  to  remove 
and  reinstall  cabin  seats  in  HHI's  Bell 
Model  206  and  212  helicopters.  GRANT, 
June  16, 1995.  Exemption  No.  5743A. 

(PR  Doc.  95-19143  Filed  8-2-95;  8:45  am] 
BliaJNQ  CODE  4»10-13-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

July  27, 1995. 

The  Department  of  Treasiuy  has 
submitted  the  following  pubhc 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 


Paperwork  Reduction  Act  of  1980, 
Pubhc  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  Usted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OAffl  Munber;  1545-0074. 

Fonn  Number.  IRS  Form  1040, 
Schedules  A,  B,  C,  C-EZ,  D.  E,  EIC.  F. 
H.  R,  and  SE. 

Type  of  Review:  Revision. 

Title:  U.S.  Individual  Income  Tax 
Return. 

Description:  These  forms  are  used  by 
individuals  to  report  their  income  tax 
and  compute  their  correct  tax  liability. 
The  data  is  used  to  verify  that  the  items 
reported  on  the  forms  are  correct  and 
are  also  for  general  statistical  use. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  66,244,569. 

Estimated  Burden  Hours  Per 
Respondent/Recotdkeeper. 


Form 

Recordkeeping 

Learning  about  the  law  or 
tt»e  form 

Prepanng  ttie  form 

Copying,  assenrit>ling,  and 

sending  the  form  to  the 

IRS 

1040 

3  hours,  8  minutes 

4  hours.  43  minutes 

0  hours  53  minutes 

Sch.  A  

2  hours,  32  minutes 

1  hour.  10  minutes 

0  hours  27  minutes 

Sch.  B 

33  minutes  

8  minitfes 

17  minutes 

Sch.  C  . . .. 

6  hours,  26  minutes 

1  hour,  10  minutes 

2  hours.  5  minutes 

0  hours  3S  minutes 

Sch.  C-EZ  _ 

46  minutes 

4  mirHJtes  

18  minutes   .. . 

20  minutes 

Sch.  D 

0  hours,  51  minutes 

1  hour,  8  minutes 

1  hour  1  minute 

Q  hoLir^  41  miniftAfi 

Sch.  E  

2  hours,  52  minutes 

1  hour,  7  minutes 

1  hour  16  minutes 

0  hours.  35  minutes. 

Sch.  EIC 

2  minutes 

Sch.  F: 

Cash  Method 

4  hours,  2  minutes 

0  hours.  35  minutes  ... 

1  hour  14  minutes 

0  hours  9n  miniitA^ 

Accrual  Method 

4  hours,  22  minutes 

1  hour  19  minutes 

0  hours  Pn  miniitAs 

Sch.  H:  

0  hours,  46  minutes 

0  hours,  43  minutes 

1  hour  3  minutfis 

0  hours.  35  minutes. 
3S  minutfi^ 

Sch.  R „ 

20  minutes 

15  minutes 

99  miniitns 

Sch.  SE: 

Short 

20  minutes 

13  minutes 

1 1  minutes 

14  minutA^ 

Long 

26  minutes 

22  minutes 

.'VI  nniniites 

90  minufp^ 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,128,363,154 
houn. 

Clearance  Officer  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
N.W.,  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 


Executive  Office  Building,  Washington, 
DC  20503. 
Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  95-19076  Filed  8-2-95;  8:45  am) 

BILUNQ  COOE  483(M>1-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

July  27, 1995. 

The  Department  of  Treasury  has 
submitted  the  following  pubhc 


information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Pubhc  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  hsted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  Usted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
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Internal  Revenue  Service  (IRS) 

OMB  Number  1545-0087. 

Form  Number  IRS  Forms  1040-ES, 
1P40-ES(NR),  and  1040-ES(Espanol). 

Type  of  Review:  Extension. 

Title:  Estimated  Tax  for  Individuals 
(U.S.  Citizens  and  Residents)  (1040-ES), 


For  Nonresident  Ahens  (1040-ES(NR)), 
For  Use  in  Puerto  Rico  (In  Spanish). 

Description:  Form  1040-ES  is  used  by 
individuals  (including  self-employed)  to 
make  estimated  tax  payments  if  their 
estimated  tax  due  is  $500  or  more.  IRS 
uses  the  data  to  credit  taxpayers' 


accounts  and  to  determine  if  estimated 
tax  has  been  properly  computed  and 
timely  paid. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  14,563,250. 


Estimated  Burden  Hours  Per  Respondent/ Recordkeeper 

Form 

Recordi(eeping „ 

Learning  about  the  law 

Preparing  the  worksheets  and  payment  vouchers 

Copying,  assembling,  and  sending  the  payment  voucher  to  the  IRS  .. 


1040-ES 

1040-ES(NR) 

1040-Espanol 

1  hr.,  IQmin  

40  min 

7  min. 

18m»n 

14  mirr 

7  min. 

49  min 

59  min 

32  min. 

10  min 

10  min 

10  min. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  106,438,132 
hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869,  Internal  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue.  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Simderhauf, 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Dale  A.  Moi:gan, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  95-19077  Filed  8-2-95;  8:45  am] 
BtLUNG  COOE  4S30-01-P 


Public  information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

July  27, 1995. 

The  IDepartment  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Pubhc  Law  96-5 1 1 .  Copies  of  the 
submission(s)  may  be  obtained  by 
calUng  the  Treasury  Bureau  Clearance 
Officer  hsted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  hsted 
and  to  the  Treasiuy  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Special  Request:  In  order  to  conduct 
the  customer  satisfaction  siuvey 
described  below  in  late  August,  the 
Department  of  Treasury  is  requesting 
Office  of  Management  and  Budget 
(OMB)  review  and  approval  of  this 
information  collection  by  August  8, 


1995.  To  obtain  a  copy  of  this  survey, 
please  write  to  the  IRS  Clearance  Officer 
at  the  address  listed  below. 

Internal  Revenue  Service  (IRS) 

OMB  Number  1545-1349. 

Project  Number  SOI-012. 

TVpe  of  Review:  Revision. 

Titie:  1996  Fiscal  Year  Fresno 
Customer  Service  Center  Telephone 
Siuvey. 

Description:  The  IRS  is  continuing  to 
change  the  way  they  do  business 
because  of  the  reinvention  of 
government.  To  accomplish  this  goal 
they  have  changed  the  function  of  their 
Service  Center  from  processing  centers 
to  customer  service  centers.  The  Fresno 
Service  Center  has  been  serving  as  a 
prototype.  One  of  the  goals  of  the  new 
Customer  Service  Sites  is  to  assist  the 
taxpayer  with  a  telephone  call  for  all 
their  tax  questions  rather  than 
corresponding  with  them  through  the 
mail. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
10. 

Estimated  Burden  Hours  Per 
Respondent:  4  minutes. 

Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden:  35 
hours. 

Clearance  Officer  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
N.W.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Dale  A.  Morgan, 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  95-19078  Filed  8-2-95;  8:45  am] 

BILUNG  CODE  483<M)1-P 


Public  information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

July  20. 1995. 

The  Department  of  Treasury  has 
submitted  the  following  pubhc 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Pubhc  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  hsted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110. 1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number  1545-0134. 

Form  Number  IRS  Form  1128. 

Type  of  Review:  Extension. 

Title:  Application  to  Adopt,  Change, 
or  Retain  a  Tax  Year. 

Description:  Form  1128  is  needed  in 
order  to  process  taxpayers'  requests  to 
change  their  tax  year.  All  information 
requested  is  used  to  determine  whether 
the  application  should  be  approved. 
Respondents  are  taxable  and  nontaxable 
entities  including  individuals, 
partnerships,  corporations,  estates,  tax- 
exempt  organizations  and  cooperatives. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households  Not- 
for-profit  institutions.  Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  20,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 
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995 


Form 

Recordkeeping 

Learning  about 

the  law  or  the 

form 

Preparing  and 

sending  the  form 

to  the  IRS 

Parts  1  and  II - 

9  hrs.,  20  min  

14  hrs.,  7  min  

2  hrs.,  47  min  

4  hrs.,  4  min 

Parts  1  and  III „ 

4  hrs.,  29  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  363,440  hours. 

Clearance  Officer:  Xjanick  Shear, 
(202)  622-3869  Internal  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue.  N.W.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Simderhauf, 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Dale  A.  Morgan, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  95-19107  Filed  8-2-95;  8:45  am] 
MUMO  COOE  4830-01-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

July  20, 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 


Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Biueau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  Usted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0072. 

Form  Number:  IRS  Form  2119. 

Type  (^Review:  Extension. 

Title:  Sale  of  Yoiu-  Home. 

Description:  Taxpayers  who  sell  their 
main  home  use  Form  2119,  even  if  they 
had  a  loss,  and  whether  oi  not  they 
replace  the  home.  The  form  is  also  used 
by  taxpayers  age  55  or  older  who  elect 
to  exclude  the  gain  on  the  sale  of  their 
main  home.  The  information  is  used  to 
determine  whether  or  not  the  sale  has 
been  reported  correctly. 

Respondents:  Individuals  or 
households. 


Estimated  Number  of  Respondents/ 
Recordkeepers:  1,377,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 46  minutes 
Learning  about  the  law  or  the  form — 19 

minutes 
Preparing  the  form — 1  hour,  31  minutes 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 20  minutes 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  4,034,610  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869,  Internal  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Simderhauf, 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Dale  A.  Morgan, 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  95-19106  Filed  8-2-95;  8:45  am] 
BHXMQ  COOE  4S30-01-P 


Sunshine  Act  Meetings 


Federal  Register 
Vol.  60,  No.  149 

Thursday,  August  3,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  publistied  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


COMMODmr  FUTURES  TRADING  COMMISSION 

TIME  AND  date:  10:00  a.m.,  Thursday, 

August  10, 1995. 

place:  2033  K  St.,  N.W.,  Washington, 

DC  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commis^on. 

[FR  Doc.  95-19298  Filed  8-1-95;  8:45  am] 

BILUNQ  COOE  6361-01-M 

COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 

August  31, 1995. 

PLACE:  2033  K  St..  NW.,  Washington,  DC 

8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  95-19299  Filed  8-1-95;  3:40  pm] 

BILLMQ  CODE  63S1-01-M 

COMMODmr  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:30  a.m.,  Thiu^day, 
August  31, 1995. 

PLACE:  2033  K  St.,  NW.,  Washington.  DC 
8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Rule 
Enforcement  Review. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-254-6314. 
Jean  A.  V/Mi, 

Secretary  of  the  Commission. 

[FR  Doc.  95-19300  Filed  8-1-95;  3:40  pm] 

BILLING  COOE  e3S1-01-M 

FEDERAL  ELECTION  COMMISSION     . 

DATE  AND  TIME:  Tuesday,  August.8, 1995 
at  10:00  a.m. 

PLACE:  999  E  St.  NW.,  Washington.  DC. 


STATUS:  This  Meeting  Will  Be  Closed  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 
§437g. 

Audits  conducted  pursuant  to  2  U.S.C 
§  437g,  §  438(b),  and  title  26,  U.S.C. 

Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration. 

Internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thuu«day,  August  10, 
1995  at  10:00  a.m. 

PLACE:  999  E  St.  NW.,  Washington,  DC 
(Ninth  Floor). 

STATUS:  This  Meeting  Will  Be  Open  to 
the  Pubhc. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 
Any  matters  continued  from  meeting  of 
August  3, 1995. 
Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer, 

Telephone:  (202)  219-4155. 

Delores  Hardy, 

Administrative  Assistant. 

[FR  Doc.  95-19276  Filed  8-1-95;  3:29  pm] 

BiLUNO  COOE  eris-oi-M 


Thursday 
August  3,  1995 


Part  II 

Department  of  the 
Interior _^_ 

Bureau  off  Indian  Affairs 

Tribal  Consultation  of  Indian  Education 
Topics;  Notice 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affaire 

Tribal  Consultation  of  Indian  Education 
Topics 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  Johnson  O'Malley 

Program  Issues. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Indian  Affairs  (BIA)  is 
continuing  its  consultation  effort  to 
obtain  written  comments  concerning 
proposed  methods  of  determining 
Johnson  O'Malley  (JOM)  contract 
funding  amounts  to  be  transferred  to  the 
Tribal  Priority  Allocation  (TPA) 
category  or  the  Special  Programs  and 
pooled  overhead  category  of  the  Tribal 
Budget  System. 

DATES:  Written  comments  should  be 
mailed,  to  be  received,  on  or  before 
August  25, 1995. 
ADDRESSES:  Mail  or  Handcarry 
comments  to  the  Bureau  of  Indian 
Affairs,  Office  of  Indian  Education 
Programs,  Mail  Stop  3512-MIB,  OIE-21, 
1849  C  Street  NW.,  Washington,  DC 
20240,  Attention:  Dr.  John  Tippeconnic; 
or,  may  be  hand  deUvered  to  Room  3512 
at  the  same  address.  Telefax  responses 
may  be  transmitted  to  (202)  219-9583. 
FOR  FURTHER  INFORMATION  CONTACT:  - 
Mr.  Charles  Geboe  or  Ms.  Loretta  Draper 
at  the  above  address  or  call  (202)  219- 
1127. 

SUPPLEMENTARY  INFORMATION:  The 
publication  of  this  notice  is  a  follow-up 
to  consultation  meetings  conducted  by 
the  BIA  since  1990.  The  purpose  of  the 
consultation,  as  required  by  25  U.S.C. 
2010(b),  is  to  provide  Indian  tribes, 
school  boards,  parents,  Indian 
organizations  and  other  interested 
parties  with  an  opportunity  to  comment 
on  potential  issues  raised  during 
previous  consultation  meetings  or  being 
considered  by  the  BIA  regarding  Indian 
education  program.  Prior  to  finalizing 
the  BIA's  choice  of  method  to  be  used 
in  identifying  tribal  base  funding  levels 
for  the  JOM  program,  it  is  requesting 


final  cmnments  and  viewpoints  on  the 
two  methods  under  consideration. 

Both  the  House  and  Senate  Reports 
accompanying  the  BIA's  FY  1995 
appropriation  act  transferred  the  JOM 
program  from  the  "other  recurring 
programs"  accoimt  to  the  "TPA" 
accoimt  in  the  BIA's  budget.  Senate 
Report  No.  103-294  stated  that  a  porticm 
of  the  JOM  funds  may  be  transferred  to 
the  Special  Programs  and  pooled 
overhead  category  where  such  funding 
is  not  under  tribal  contracts  i.e.,  states 
and  public  school  districts.  House 
Report  No.  103-551  required  the  BIA  to 
consult  with  tribes  on  the  development 
of  a  method  of  determining  each  tribe's 
portion  of  the  JOM  program  and  to 
pubhsh  such  proposed  methods  in  the 
Federal  Register  prior  to  finahzing  such 
a  distribution  method. 

During  October,  1994,  the  BIA 
formally  consulted  with  Indian  Country, 
as  required  by  Pub.  Law  95-561,  and  the 
FY  1995  House  and  Senate  Report(s) 
language  on  the  development  of  such  a 
distribution  method.  Eleven  regional 
tribal  consultation  meetings  were  held 
across  the  coimtry  with  more  than  2700 
comments  received  on  the  various 
education  consultation  items.  Most  of 
the  comments  received  on  the  JOM  item 
were  in  opposition  to  the  movement  of 
the  JOM  program  funds  to  the  TPA 
budget  category  and  preferred  the 
program  to  be  administered  as  currently 
is  by  formula  distribution  of,funds.  The 
majority  of  commentors  chose  not  to 
agree  with  the  Bureau's  proposals  and 
proposed  another  option  for  the  Biueau 
to  consider. 

Based  on  information  received  from 
the  Congress  and  through  the  Tribal 
Consultation  process,  the  Bureau  is 
seeking  input  from  Indian  coimtry  on 
two  final  proposed  distribution 
methodologies.  The  following  inethods 
are  being  considered  by  the  BIA  for 
determining  each  tribe's  share  of  the 
JOM  program  funds  for  allocation  to  the 
TPA  budget  category: 

Method  A:  JOM  funds  distributed  to 
tribes  under  the  TPA,  which  are 
earmarked  for  supplemental 


educational  activities,  according  to 
tribal  membership. 
Method  B:  JOM  funds  distributed  to 
tribes  and  non-tribal  JOM  contractors, 
which  are  earmarked  for 
supplemental  educational  activities, 
according  to  service  population. 

Explanation  of  Method  A:  The 
following  steps  would  be  initiated  for 
purposes  of  implementing  this  method: 

1.  Identify  the  number  of  JOM 
students  by  tribal  enrollment  in 
Federally  recognized  tribes. 

2.  Divide  the  total  amount  JOM  funds 
by  the  number  of  FY  1995  students  to 
arrive  at  an  equal  share  per  student. 

3.  Distribute  the  JOM  funds  by  tribal 
enrollment  times  equal  share. 

4.  Estabhsh  the  base  for  each  tribe 
under  the  TPA. 

Explanation  Method  B:  The  follovtring 
steps  would  be  initiated  for  piuposes  of 
implementing  this  method: 

1.  Identify  the  niunber  of  JOM 
students  served  by  all  JOM  contractors. 

2.  Using  the  FY  1995  distribution 
method,  identify  the  amotmt  of  JOM 
funds  each  tribal  JOM  contractor 
receives  to  estabUsh  a  base  for  each 
tribe. 

3.  Identify  the  amoimt  of  JOM  funds 
each  non-tribal  JOM  contractor  (State 
and  PubUc  School  Districts)  receives. 

4.  Add  another  Line  Item  in  budget. 
Special  Programs  and  Pooled  Overhead 
category  entitled  "Non-Tribal  JOM 
Contractors". 

5.  Place  the  proportionate  share  of 
JOM  funds  that  are  provided  to  tribes, 
as  tribal  JOM  contractors,  for  all  JOM 
students  served  into  each  tribe's  line 
item  under  the  TPA. 

6.  Place  the  proportionate  share  of 
JOM  funds  that  are  provided  to  States 
and  public  school  districts,  as  JOM 
contractors,  for  all  JOM  students  served 
into  the  Non-Tribal  JOM  contractor  line 
item  under  the  TPA  category. 

Dated:  July  20. 1995. 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 
[PR  Doc.  95-18909  Filed  8-2-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  126  and  127 

ICQD  88-049] 

RIN211SnA006 

Watarfront  Faeilitias  Handling 
Uquafled  Hazardous  Qas 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  is  amending 
its  regulations  for  waterfront  facilities 
capable  of  transferring  liquefied 
hazardous  gas,  or  "LHG",  in  bulk,  to  or 
from  vessels.  The  transfer  of  LHG 
prevents  hazards  similar  to  those  bom 
the  transfer  of  liquefied  natural  gas,  or 
"LNG",  yet  facilities  capable  of 
transferring  LNG  in  bulk  are  subject  to 
much  more  stringent  requirements.  The 
amended  regulations  will  strengthen  the 
requirements  for  the  transfer  of  LHG  and 
move  those  requirements  frt>m  part  126 
to  part  127. 

DATES:  This  rule  is  effective  on  January 
30, 1996.  The  Director  of  the  Federal 
Register  approves  as  of  January  30, 1996 
the  incorporation  by  reference  of  certain 
publications  listed  in  this  rule. 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary, 
Marine  Safety  Council  (G-4JIA,  3406) 
(CGD  88-0491,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Room  3406,  Washington,  DC  20593- 
0001  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (202) 
267-1477. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gary  W.  Chappell,  Port  Safety  and 
Secxuity  Division  (G-MPS-3),  by 
telephone  (202)  267-0491  or  fax  (202) 
267-0506. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Infonnation  - 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Gary  W. 
Chappell,  Project  Manager,  and  Mr. 
Patrick  J.  Murray,  Project  Counsel. 
Office  of  Chief  Counsel. 

Regulatory  History 

Chi  October  5, 1993,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  "Waterfix>nt 
Facilities  Handling  Liquefied  Hazardous 
Gas"  in  the  Federal  Register  (58  FR 
51906).  The  Coast  Guard  received  26 
Letters  commenting  on  the  proposal.  No 


public  meeting  was  requested,  and  none 
was  held. 

Background  and  Purpose 

The  Coast  Guard  has  determined  that 
it  needs  to  regulate  transfers  of  LHG,  in 
bulk,  to  and  from  vessels  at  waterfront 
facilities.  Data  collected  over  the  last  10 
years  on  deaths,  injuries,  and  property 
damage  resulting  from  accidents  during 
these  transfers  indicate  that  restrictions 
on  equipment  and  on  operating 
procedures  will  prevent  and  mitigate 
damage  and  personal  injiuies.  Although 
the  transfer  of  LHG  falls  imder  the 
existing  requirements  in  33  CFR  part 
126,  the  available  data  indicate  that 
these  requirements  are  not  adequate. 
LHG  presents  hazards  similar  to  those  of 
LNG,  when  transferred  in  bulk,  yet 
facilities  that  transfer  LNG  fall  imder 
much  stricter  regulatory  requirements 
than  those  that  transfer  LHG.  The  Coast 
Guard  is  establishing  new  regulations 
for  waterfront  facilities  handling  LHG  in 
33  CFR  part  127  that  expand  upon  the 
regulations  in  part  126  and  include 
requirements  similar  to  those  for  LNG 
facilities  already  in  part  127. 

This  rule  is  being  implemented  imder 
the  authority  of  the  Ports  and 
Waterways  Safety  Act  /PWSA),  as 
amended  (33  U.S.C.  1221  et  seq.)  There, 
Congress  declared  that  the  safety  of 
vessels  and  protection  of  the  marine 
environment  are  matters  of  major 
national  concern  and  that  increased 
supervision  of  activities  in  ports  is 
necessary.  The  PWSA  authorized  the 
Secretary  of  Transportation  to  take 
whatever  measures  are  necessary  to 
protect  structures  or  areas  of  land  in  or 
adjacent  to  the  navigable  waters  of  the 
United  States,  including  measiues  for 
the  loading,  movement,  unloading, 
storage,  and  other  handling  of 
hazardous  materials  on  waterfront 
facilities.  The  Coast  Guard  maintains 
that  the  hazards  presented  by  these 
materials  justify  the  measures  in  this 
rule  for  the  handling  of  LHG. 

Discussion  of  the  Comments  on  and 
Changes  to  the  NPRM 

The  Coast  Guard  received  26  letters 
conunenting  on  the  notice  of  proposed 
rulemaking  (NPRM)  entitled 
"Waterfit)nt  Facilities  Handling 
Liquefied  Hazardous  Gas"  published  in 
the  Federal  Register  on  October  5, 1993. 
It  considered  those  comments  in 
developing  this  final  rule. 

1.  Two  comments  stated  that  the 
regulations  duplicate  the  requirements 
of  both  the  Occupational  Safety  and 
Health  Administration  (OSHA)  and  the 
Environmental  Protection  Agency 
(EPA).  The  comments  suggested  that  the 
Coakt  Guard  work  with  these  two 


agencies  to  avoid  duplicative 
requirements  and,  thereby,  reduce  the 
regulatory  burden  on  the  industry.  The 
Coast  Guard  conou^  in  part.  So  for  as 
OSHA,  EPA,  or  other  agencies  of  the 
Federal  government  have  established 
similar  requirements,  this  rule  permits 
the  use  of  documents,  procedures,  or 
training  established  imder  those 
requirements  to  satisfy  requirements  of 
the  Coast  Guard.  For  example,  this  rule 
allows  the  substitution  of  requirements 
of  OSHA  (29  CFR  1910.120)  and  EPA 
(40  CFR  311.1),  on  training  in 
hazardous-waste  operations  and 
emergency  response,  to  meet  the 
requirements  in  §  127.1302,  so  far  as 
such  training  addresses  these 
requirements. 

Representatives  of  the  Coast  Guard 
and  OSHA  met  to  resolve  potential 
duplicate  requirements,  however,  and 
found  that  they  do  not  exist  to  the 
extent  suggested  by  the  commenters. 
Under  29  CFR  1910.5(b),  the 
requirements  in  29  CFR  part  1910  do 
not  apply  within  the  "marine  transfer 
area  for  LHG"  because  the  Coast  Guard 
has  elected  to  regulate  this  area. 
Requirements  of  OSHA  do  apply  where 
the  Coast  Guard  has  not  established 
comparable  requirements  within  the 
marine  transfer  area.  In  spite  of  attempts 
to  harmonize  these  requirements  with 
those  of  other  agencies,  some 
differences  persist  because  these 
address  the  hazards  of  operations  on 
waterfront  facilities  transferring  LHG  in 
bulk  more  specifically  than  do  the 
general  standards  for  industry  at  large 
developed  by  OSHA  and  EPA.  But  these 
are  matters  of  particularity,  not  outright 
confhct. 

2.  Coast  Guard  regulatory  standards 
now  require  the  primary  weights  and 
measures  to  be  specified  in  metric  units. 
Therefore,  though  no  comment  raised 
this  issue,  this  rule  specifies  all  weights 
and  measures  in  metric  imits  followed 
by  English  equivalents.  The  conversions 
of  weights  and  measures  ensiue  that 
equipment  or  procedures  complying 
with  the  English  values  in  the  NPRM 
will  also  comply  with  the  metric  values 
in  this  rule.  So  the  conversions  should 
have  no  impact  on  compliance  with  this 
rule. 

3.  One  comment  recommended  that 
the  most  ciurent  edition  of  the  materials 
incorporated  by  reference  be  cited  in 
this  rule.  The  Coast  Guard  concurs, 
since  the  most  current  edition 
represents  the  latest  thought  and  since 
it  is  difficult  for  industry  to  obtain 
copies  of  outdated  standards  anyway. 
Section  127.003  of  this  rule  reflects  the 
latest  edition  of  each  publication. 
Because  the  NPRM  cited  what  are  still 
the  latest  editions  of  (1)  ANSI  S12.13. 
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Part  1,  Performance  Requirements, 
Combustible  Gas  Detectors,  (2)  API  RP 
2003,  Protection  Against  Ignitions 
Arising  Out  of  Static,  Lighting  and  Stray 
Currents,  and  (3)  ASTM  F-1121, 
International  Shore  Connections  for 
Marine  AppUcations,  this  rule  cites  the 
same  editions.  Because  ANSI  B16.5, 
Pipe  Flanges  and  Flanged  Fittings,  has 
subs\uned  its  standard,  ANSI  B16.31, 
Non-Ferrous  Pipe  Flanges,  has  dropped 
from  the  list  of  material  incorporated  by 
reference. 

The  Coast  Guard  compared  the  older 
editions  of  the  standards  listed  in  the 
NPRM  that  apply  to  LHG  with  the  latest 
editions  listed  in  this  rule  and  foimd  no 
significant  changes  between  them.  It  did 
the  same  with  editions  that  apply  to 
LNG  facilities  and  likewise  found  no 
significant  changes  between  them. 
Consequently,  the  updating  of  standards 
incorporated  by  reference  will  have  no 
impact  on  existing  LNG  facilities. 

4.  Three  comments  asked  that  existing 
LHG  facilities  be  grandfathered  out  of 
the  standards  incorporated  by  reference 
in  S  127.003.  The  Coast  Guard  does  not 
concur.  These  standards  are  widely 
accepted  and  used  by  industry.  They  are 
minimal.  To  accept  less  would  not 
achieve  the  desired  level  of  safety. 
However,  the  COTPs  may  approve 
alternatives  for  existing  bcilities  built  to 
different  standards  if  the  alternatives 
yield  an  equivalent  level  of  safety. 

5.  Seven  comments  sought 
clarification  of  the  definition  of  the 
"marine  transfer  area  for  LHG"  in 

§  127.005.  The  Coast  Guard  believes  that 
it  has  adequately  defined  this  area.  The 
area  encompasses  the  pier  or  wharf  in 
its  entirety,  including  the  cargo 
manifold,  as  well  as  that  part  of  piping 
cargo  and  vapor  inland  from  the  pier  to 
the  first  shutoff  valve.  Here,  "inland" 
refers  to  the  direction  along  the  piping 
away  from  the  vessel.  Some  of  the 
confusion  on  this  issue  resulted  from  a 
misprint  in  the  NPRM  that  replaced 
"LNG"  with  "LHG"  in  the  definition  of 
"Marine  Transfer  Area  for  LNG".  This 
error  has  been  corrected  in  this  rule. 
Any  facility  operator  uncertain  where 
the  area  ends  should  reach  a  written 
understanding  with  the  COTP  on  where 
the  COTP  will  enforce  this  rule. 

6.  Three  comments  stated  that  it 
would  be  difficult  to  provide  specific 
vessel-arrival  and  cargo  data  in  the 
"Letter  of  Intent,"  as  required  by 

§  127.007(d)(5).  The  comments  asserted 
that  LHG  faciUties  rarely  know  in 
advance  the  type  of  vessel  or  frequency 
of  arrivals.  Section  127.007(d)(5)  does 
not  require  facilities  to  list  specific 
vessel-arrival  or  cargo  data.  The  purpose 
of  the  "Letter  of  Intent"  is  to  give  the 
COTP  general  notice  of  both.the  type 


and  estimated  number  of  LHG  vessels 
that  may  call  at  the  facility  and  the  size 
of  shipments.  This  information  can 
easily  be  obtained  from  the  facility- 
design  specifications. 

7.  Two  comments  requested  a  60-day 
phase-in  period  to  allow  time  to  prepare 
the  letter  of  intent  required  under 

§  127.007  and  a  6-month  phase-in 
period  to  allow  time  to  prepare  the 
manuals  required  under  §  127.019.  The 
effective  date  of  this  rule  will  occur  180 
days  after  publication  of  this  rule  in  the 
Federal  Register.  This  delay  should 
provide  enough  time  to  comply  with  the 
requirements  of  this  rule,  including 
submitting,  and  if  necessary  amending, 
the  letter  of  intent  and  all  manuals. 

8.  Four  comments  requested 
clarification  of  the  length  of  cargo 
piping  that  must  be  cleared  of  LHG 
before  a  vessel  may  disconnect. 
According  to  the  comments, 

§  127.1101(c)  requires  the  entire  length 
of  the  piping  from  the  dock  to  the 
storage  tank  to  be  cleared  of  LHG.  This 
length  of  piping  can  nm  several 
himdred  feet  and  take  up  to  four  hours 
to  clear,  with  no  significant 
improvement  in  safety.  Section 
127.1101(c)  states  that  hoses  and 
loading  arms  must  he  cleared.  It  does 
not  refer  to  the  piping.  This  rule  does 
not  require  any  part  of  the  piping  to  be 
cleared  of  LHG  before  the  disconnecting 
of  the  vessel. 

9.  Two  comments  alleged  a  conflict 
between  §§  127.1101  and  127.1321. 
Section  127.1101(c)  requires  bleeds  and 
vents  to  aUow  LHG  or  its  vapor  to 
discharge  to  a  safe  area,  while 

§  127.1321  bans  the  intentional  release 
of  LHG  into  the  environment.  This  rule 
defines  "release,"  in  §  127.005,  to  clarify 
this  term.  It  allows  a  minor  release  of 
LHG  or  its  vapor  imder  certain 
conditions.  But  it  in  no  way  authorizes 
releases  prohibited  by  other  law. 
Section  127.110(c)  clarifies  the  term 
"safe  area"  by  adding  the  phrase  "such 
as  a  tank  or  flare"  to  the  end  of  the  last 
sentence. 

10.  Two  comments  recommended 
limiting  the  applicability  of 

§  127.1102(a)  to  "each  hose  used  in  the 
marine  transfer  of  LHG  or  its  vapors." 
These  requirements  are  to  govern  hoses 
used  to  transfer  LHG  or  its  vapors  to  or 
from  vessels  within  the  marine  transfer 
area.  In  some  cases  hoses  not  used  for 
the  transfer  of  LHG  or  its  vapors  to  or 
from  vessels  may  be  in  the  area,  or  hoses 
used  for  it  may  be  outside  the  area.  To 
clarify  this  point  this  rule  revises 
§  127.1102(a). 

11.  Three  comments  asked  that 
continuously  manned  docks  be 
acceptable  as  a  substitute  for  alarms  on 
loading  arms  under  §  127.1102(b)(4). 


While  an  alarm  is  the  preferred  method 
of  alerting  personnel  that  the  loading 
arm  is  approaching  the  limits  of  its 
extension,  personnel  carefully  watching 
the  arm's  extension  can  perform  it,  too. 
This  rule  amends  §  127.1102(b)(4)  to 
allow  a  personnel  watch  to  substitute 
for  an  alarm  if  the  operations  manual 
establishes  such  a  watch. 

12.  Two  comments  requested 
clarification  of  the  term  "new 
construction"  in  §  127.1103(a).  The  term 
"new"  is  defined  in  §  127.005.  The  term 
"new  construction"  means  any  piers, 
wharves,  buildings,  or  pipelines 
constructed  after  the  effective  date  of 
this  rule.  It  also  covers  replacement  of 
any  existing  piers,  wharves,  buildings, 
or  pipelines.  But  it  does  not  cover  minor 
repairs  or  repairs  made  in  kind  to  these. 

Similarly,  this  rule  modifies 
§  127.1105  to  clarify  that  it  appUes  only 
to  new  waterfront  facilities  handling 
LHG,  and  to  all  new  construction  in  the 
marine  transfer  area  for  LHG  of  existing 
faciUties.  An  introductory  text,  new 
paragraph  (a)  of  §  127.1105,  clarifies  this 
point. 

13.  Five  comments  requested 
clarification  of  the  requirements  in 
§  127.1103.  They  wanted  to  know 
whether  the  substructure  at  an  existing 
LHG  facility  has  to  comply  with  the  fire- 
endurance  requirements.  Because 
industry  standards  generally  grandfather 
existing  construction,  §  127.1103(b)  is 
intended  to  apply  only  to  new  facilities 
and  new  construction  as  defined  in 

§  127.005.  To  clarify  this  point,  this  rule 
revises  §  127.1103(b)  to  read:  "Each 
substructure  on  a  new  waterfront 
facility  handling  LHG,  and  all  new 
construction  in  the  marine  transfer  area 

for  LHG  of  each  existing  faciUty, 

•  *   *  >• 

14.  One  comment  sought  amendment 
of  §  127.1107  to  allow  the  use  of 
equipment  approved  by  organizations 
other  than  Underwriters  Laboratories, 
Inc.,  and  Factory  Mutual  Research 
Corporation,  which  are  the  only 
organizations  whose  approval  NFPA  70 
recognizes.  While  the  Coast  Guard  has 
reserved  the  authority  to  allow 
approvals  by  other  organizations 
acceptable  to  the  Commandant  in 
regulating  vessels,  it  will  not  reserve  as 
much  in  regulating  waterfront  facilities. 
Unlike  vessels,  waterfront  facilities  are 
subject  to  State  and  local  authorities, 
who  generally  apply  NFPA  standards.  If 
the  Coast  Guard  applied  standards 
different  from  those  applied  by  State 
and  local  authorities,  faciUty  operators 
would  have  a  harder  time  determining 
what  equipment  they  could  use. 
Consequently,  §  127.1107  remains 
unchanged.  Requests  to  recognize 
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approvals  by  other  organizations  should 
go  to  the  appropriate  NFPA  committee. 

15.  Two  comments  requested 
clarification  of  §  127.1109  to  indicate 
what  siirface  would  be  the  reference 
point  for  measuring  illumination  and 
where  the  requirement  of  1 1-lux 
illumination  appUes.  This  rule  revises 
§  127.1109  to  indicate  that  illumination 
should  be  measured  1  meter  (3.3  feet) 
above  the  walking  siuface  and  that  the 
requirement  of  11 -lux  illumination 
appUes  to  the  "remainder  of  the  marine 
transfer  area  for  LHG". 

16.  Two  comments  asked  that 

§  127.1203  allow  the  use  of  fixed  gas- 
detectors.  The  Coast  Guard  concvirs,  and 
§  127.1203  of  this  rule  allows  the  use  of 
fixed  as  well  as  portable  gas-detectors. 

17.  Four  comments  recommended 
that  §  127.1203(b)  exempt  faciUties 
handling  anhydrous  ammonia  from  its 
requirement  of  gas-detectors.  The 
comments  asserted  that  anhydrous 
ammonia  is  detectable  by  smell  at  1-2 
parts  per  miUion  (ppm)  and  is  very 
offensive  at  15-20  ppm,  both  amoimts 
falling  well  below  the  Permissible 
Exposiu*  Limit  (PEL)  of  OSHA.  Smell 
can  indeed  determine  the  presence  of 
ammonia,  although  it  cannot  determine 
the  concentration.  That  section  does 
exempt  faciUties  that  handle  anhydrous 
ammonia  from  its  requirement  of  gas 
detectors.  However,  such  facilities  must 
assiune  that  the  PEL  of  OSHA  had  been 
exceeded  whenever  smell  determines 
the  presence  of  ammonia,  unless  a  gas- 
detector  determines  a  lower 
concentration. 

18.  One  comment  suggested  that  gas- 
detectors  are  of  little  value  because 
products  such  as  butane,  propane,  and 
propylene  quickly  evaporate  when 
released.  The  Coast  Guard  does  not 
conau-.  Although  LHGs  quickly 
evaporate  when  exposed  to  atmospheric 
temperatiu*  and  pressure,  many  LHG 
vapors  are  heavier  than  air.  Their  vapors 
may  remain  at  ground  level,  possibly  in 
explosive  concentrations,  or  may 
accimiulate  in  siunps  or  nearby 
buildings,  possible  presenting 
hazardous  conditions. 

19.  Six  comments  requested 
clarification  of  whether  piunps  or 
compressors  not  used  in  the  transfer  of 
LHG  from  a  vessel  to  the  facifity  or  vice 
versa — for  example,  those  used  in  the 
transfer  of  LHG  to  rail  cars — are  subject 
to  the  emergency-shutdown . 
requirements  in  §  127.1205(c).  The 
comments  contend  that  for  safety 
reasons  faciUties  must  be  free  to  transfer 
LHG  within  the  faciUty.  Section 
127.1205(c)  appUes  only  to  those  pumps 
and  compressors  that  transfer  LHG,  or 
its  vapors,  to  or  from  the  vessel.  It  does 
not  apply  to  other  piunps  or 


compressors  within  the  faciUty.  This 
rule  now  indicates  that,  when  activated, 
the  actuator  must  automatically  shut 
dovm  "any  terminal  pumps  or 
compressors  used  to  transfer  LHG,  or  its 
vapors,  to  or  from  the  vessel." 

20.  Eight  comments  recommended 
that  the  warning  alarm  proposed  by 

§  127.1207  consist  in  either  a  Ught  or  a 
siren,  not  in  both.  The  alarm  required  by 
this  rule,  Uke  that  proposed,  consists  in 
both  a  Ught  capable  of  being  seen,  and 
a  siren  capable  of  being  heard,  at  one 
mile.  Three  stated  that  the  audibiUty  of 
a  siren  may  be  diminished  by  engine- 
room  noise  aboard  approaching  vessels. 
Two  stated  that  the  visibiUty  of  a  Ught 
may  be  limited  by  hilly  terrain,  river 
bends,  and  other  obstructions.  One 
stated  that  the  alarm  would  cause 
confusion  because  without  prior  notice 
the  pubUc  would  not  understand  its 
significance. 

The  purpose  of  the  alarms  is  to  warn 
both  persons  at  the  facility  and  the 
general  pubUc,  including  passing 
marine  traffic,  of  a  hazard  at  the  faciUty. 
The  Coast  Guard  believes  that  the 
prescribed  alarms,  together,  are  the  best 
means  to  warn  everyone  intended.  It 
agrees  that  under  certain  circumstances 
one  of  the  alarms  may  not  be  effective, 
but  believes  that  this  fact  further 
validates  the  need  for  both  alarms, 
rather  than  for  either.  A  focility  can 
always  ask  the  COTP  for  approval  of  an 
alternative  arrangement  under 
§  127.017.  Although  alarms  are  more 
effective  if  a  community  knows  what  to 
expect,  the  Coast  Guard  beUeves  that  the 
faciUty  operator  should  determine  how 
to  educate  the  community.  Therefore,  it 
has  kept  §  127.1207  as  it  proposed  it. 

21.  Seven  comments  suggested  that  no 
faciUty  handUng  toxic  LHGs  be 
responsible  for  providing  respiratory 
protection  under  §  127.1209  to 
personnel  other  than  its  own  (personnel 
servicing,  delivering  to,  or  belonging  to 
the  vessel,  or  servicing  or  deUvering  to 
the  faciUty)  who  may  have  reason  to  be 
in  the  marine  transfer  area.  A  facility 
may  not  always  know  who  these 
personnel  are  or  how  many  of  them 
would  be  in  the  area  at  any  given  time. 
One  comment  recommended  that  the 
respiratory  protection  be  required  only 
diuing  transfers,  the  Coast  Guard  agrees 
that  it  may  be  difficult  and 
impracticable  for  a  faciUty  to  provide  a 
sufficient  number  of  respirators  for 
everyone  who  may  pass  through  the 
area.  Accordingly,  §  127.1209  requires 
faciUty  operators  to  provide  respiratory 
protection  only  for  their  employees 
since  only  those  employees  are  likely  to 
be  in  the  area  for  any  significant  amount 
of  time  during  transfers.  That  section 
also  clarifies  that  the  respiratory 


protection  needs  to  be  provided  only 
diuing  transfers. 

22.  Five  comments  recommended  that 
the  Coast  Guard  delete  certain  training 
requirements  in  §  127.1302  when  a 
facility  has  fire  or  medical  department 
of  the  faciUty  or  when  such  services  are 
readily  available  from  local 
governmental  agencies.  The  Coast  Guard 
does  not  concvir.  In  many  emergencies, 
properly  trained  transfer  personnel  will 
be  the  most  effective  resource  to  take 
immediate  corrective  action  and  thereby 
prevent  minor  incidents  from  becoming 
catastrophes.  In  some,  even  fire  and 
medical  departments  located  on  the 
faciUty,  but  away  from  the  marine 
transfer  area,  may  not  be  able  to  arrive 
on  scene  in  time.  In  others,  it  may  be 
more  effective  for  the  faciUty  to 
evacuate  its  transfer  persoimel  and 
allow  others  to  respond.  In  any  event, 
properly  trained  transfer  personnel 
afford  the  facility  greater  flexibility  in 
determining  how  to  respond. 

To  avoid  unnecessary  dupUcation, 
§  127.1302(d)  accepts  training 
performed  to  meet  requirements  of 
OSHA  (29  CFR  1910.120)  and  EPA  (40 
CFR  311.1)  on  hazardous- waste 
operations  and  emergency  response,  to 
the  extent  that  this  training  addresses 
the  subjects  in  §  127.1302(a). 

23.  Two  comments  recommended  that 
training  in  the  "configuration  and 
limitations  of  LHG  vessel  cargo 
systems",  required  by  proposed 

§  127.1302(a)(7),  be  deleted.  The 
comments  stated  that  it  is  difficult  for  a 
faciUty  to  forecast  the  types  of  LHG 
vessels  that  will  arrive  at  the  terminal. 
Moreover,  personnel  of  a  facility  do  not 
board  the  vessels.  This  requirement 
does  not  mandate  training  in  cargo 
systems  of  specific  LHG  vessels.  Rather, 
it  requires  transfer  personnel  to  be 
knowledgeable  in  the  "configuration 
and  limitations"  of  cargo  systems  of 
LHG  vessels  that  may  call  at  the  faciUty. 
This  knowledge  is  necessary  so  that 
these  personnel  understand  the  impact 
that  their  acts  can  have  upon  the  vessel. 
Although  changed  editorially  and 
renumbered  as  §  127.1302(a)(6), 
proposed  §  127.1302(a)(7)  remains 
unchanged  in  substance. 

24.  Four  comments  recommended 
that  the  requirements  in  §  127.1311  on 
movement  and  control  of  vehicles  not 
apply  to  an  LHG  faciUty  that  handles 
only  toxic  cargoes  since  these  cargoes 
do  not  present  a  fire  hazard.  One 
conunent  stated  that  this  requirement 
would  leave  a  large  part  of  the  facility 
inaccessible  to  vehicular  traffic  with  no 
appreciable  increase  in  safety. 

The  Coast  Guard  does  not  concur. 
Approaches  to  the  marine  transfer  area, 
as  much  as  the  area  itself,  must  stay 
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clear  of  vehicles  to  aUow  adequate 
escape  routes  and  allow  access  for 
emergency  vehicles  in  cases  of  injury  as 
weU  as  fire.  Even  if  the  LHG  is  not 
flammable,  the  pier,  its  equipment,  or 
the  vessel  can  catch  fire  and  necessitate 
this  access.  Furthermore,  similar 
requirements  in  33  CFR  part  126  already 
apply  to  existing  LHG  faciUties. 
However,  for  consistency  with  the 
requirements  for  LHG  facilities,  the 
distance  from  storage  containers, 
manifolds,  loading  arms,  or 
independent  mating  flanges  containing 
a  flammable  Uquid  or  vapor  has 
dropped  from  30  to  15  meters. 

25.  Two  comments  suggested  that 
§  127.1313  not  apply  to  faciUties  that 
handle  toxic  LHGs.  The  Coast  Guard 
does  not  concur,  It  is  essential  that  the 
amount  of  hazardous  material  stored  in 
the  marine  transfer  area  be  restricted,  to 
limit  the  risk  of  catastrophe.  This 
material  may  stiU  be  stored  nearby, 
outside  the  area. 

26.  Two  comments  stated  that 

§  127.1313  prohibits  the  storage  of  fuel 
oil  for  such  equipment  as  an  emergency 
generator.  The  Coast  Guard  does  not 
intend  to  preclude  faciUties  from  storing 
reasonable  amounts  of  fuel  oil  for  such 
equipment.  Accordingly, 
§  127.1313(a)(2)  of  this  rule  aUows 
faciUties  to  store,  in  the  marine  transfer 
area,  fuel  "required  by  *  *  *  emergency 
equipment"  in  the  area.  The  term 
"required  by"  should  limit  the  amoimt 
of  fuel  stored  to  the  amount  necessary 
in  an  emergency. 

27.  Four  comments  recommended 
that  the  Coast  Guard  delete  the 
requirements  in  §  127.1315(1)  for  tests  of 
the  emergency  shutdown  and  of  the 
warning  alarm  before  each  transfer.  The 
comments  asserted  that  these  tests 
would  disrupt  faciUties  with  fi^uent 
transfers  and  that  repeated  tests  of  the 
alarm  might  cause  a  local  commimity  to 
disregard  it  altogether.  One  comment 
recommended  tests  of  these  items  every 
month,  two  recommended  tests  of  them 
every  two  months,  and  one 
recommended  tests  of  them  every  year. 
The  Coast  Guard  conciu^  that  tests 
before  each  transfer  would  be  an 
excessive  burden  for  some  facilities. 
OSHA  (29  CFR  1910.165(d)(2))  requires 
tests  every  two  months.  For  the 
emergency  shutdown,  tests  every  two 
months  should  be  adequate.  But,  for  the 
warning  alarms  required  under  this  rule, 
which  can  upset  a  local  community, 
tests  every  six  months  would  be  more 
appropriate.  These  tests  could  be  easier 
to  conduct  in  conjunction  with  a 
community-education  campaign  to 
increase  awareness  of  their  meaning. 
Sections  127.1315(1)  (3)  and  (4)  have 
been  deleted  fix>m  the  final  rule. 


Sections  127.1407  (e)  and  (f),  requiring 
tests  of  the  emergency  shutdown  every 
two  months  and  of  the  warning  alarm 
every  six  months,  have  been  added  to 
the  final  rule.  If  transfers  of  LHG  occur 
less  often  than  the  designated  intervals, 
these  tests  may  be  conducted  before 
each  transfer  instead  of  at  the 
designated  interval. 

28.  Nine  comments  stated  that  the 
requirement  in  §  127.1319(a),  that  the 
faciUty  notify  the  COTP  24  hours  before 
a  transfer  of  LHG,  is  unreaUstic  and 
perhaps  unattainable  because  a  faciUty 
rarely  knows  that  far  in  advance  the 
time  a  vessel  will  arrive.  Frequent 
changes  in  the  time,  due  to  weather, 
tides,  schedule  changes,  or  other 
operational  constraints,  do  occur.  Two 
comments  suggested  that  the  COTP  and 
the  faciUty  should  agree  on  how  far  in 
advance  the  faciUty  should  notify  the 
COTP.  Three  comments  recommended  a 
requirement  that  the  faciUty  notify  the 
COTP  4  hours  before  a  transfer.  The 
purpose  of  any  such  requirement  is  to 
notify  the  Coast  Guard  of  transfers  early 
enough  that  its  personnel  can 
periodically  witness  the  transfers. 
Otherwise,  the  Coast  Guard  cannot 
effectively  enforce  its  rules.  33  CFR 
126.27  now  requires  "prior  notification" 
without  specifying  the  amount.  The 
Coast  Guard  believes  that  reducing  the 
notice  from  24  to  4  hours  is  reasonable 
and  has  modified  §  127.1319(a)  of  this 
rule  accordingly.  (The  Coast  Guard 
nonetheless  encourages  faciUties  to  give 
as  much  notice  as  they  can  so  the  Coast 
Guard  can  deploy  its  resources  as 
efficiently  as  it  can.) 

29.  Three  comments  complained  that 
§127.1319  does  not  clearly  indicate 
whether  the  person  in  charge  (PIC)  may 
supervise  more  than  one  transfer  at  one 
time.  Section  127.1319(b)(1)  insists  that 
the  PIC  have  "no  other  assigned  duties 
during  the  transfer."  Supervising  an 
additional  transfer  would  constitute 
having  another  assigned  duty. 
Generally,  it  is  not  safe  for  a  single  PIC 
to  supervise  more  than  one  transfer  at 
one  time.  However,  supervising 
multiple  transfers  may  be  safe  because 
of  other  trained  personnel  involved  in 
the  transfers  or  it  may  become  necessary 
because  of  an  emergency.  To  clarify  this 
issue,  a  new  §  127.1319(b)(2)  indicates 
that  the  PIC  may  not  supervise  transfers 
to  or  from  more  than  one  vessel  at  a 
time  unless  authorized  by  the  COTP. 
Proposed  paragraphs  (2)  and  (3)  have 
become  (3)  and  (4)  respectively. 

30.  One  comment  was  concerned  that 
§  127.1319(c)(3)(i)  requires  a  faciUty  to 
discontinue  the  transfer  of  LHG  that  is 
not  flammable  when  an  electrical  storm 
approaches.  Another  was  concerned 
that  §  127.1319(c)(3)(ii)  requires  the 


faciUty  to  discontinue  the  transfer  in 
cases  of  routine  operational  releases. 
The  Coast  Guard  concurs  and  has 
amended  §  127.1319(c)(3)  to  clarify  both 
issues. 

31.  One  comment  stated  that  the  rule 
does  not  clearly  require  cargo  hoses  and 
loading  arms  to  be  drained  and 
depressurized  before  being 
disconnected  from  a  vessel.  Section 
127.1101  requires  "an  isolation  valve 
with  a  bleed  connection,  such  that  ^ 
transfer  hoses  and  loading  arms  can  be 
blocked  off,  drained  or  pumped  out,  and 
depressimzed  before  disconnecting"; 
however,  nothing  requires  any  act.  To 
clarify  this  point  a  new  §  127.1319(d) 
requires  that  hoses  and  loading  arms  be 
drained  and  depressurized  before  being 
disconnected  from  a  vessel.  (Two  major 
casualties  on  waterfront  faciUties 
resulted  from  not  canying  out  this 
procedure.) 

32.  Twelve  comments  asked  that  the 
Coast  Guard  define  "release"  as  used  in 
§  127.1321.  The  NPRM  would  have 
required  that,  upon  "release"  of  LHG  or 
its  vapor,  a  faciUty  stop  the  transfer, 
notify  the  COTP,  and  not  resimie  the 
transfer  until  authorized  by  the  COTT. 
Because  it  specified  no  amount  of 
"release",  it  would  have  required  these 
measures  even  if  the  amount  would  not 
cause  harm  to  human  health  or  the 
environment.  The  commenters 
expressed  concern  that,  as  a  rule,  it 
would  disrv^t  operations  for  minor 
releases  that  typically  accompany 
connections  and  disconnections  of 
hoses,  tank  gauging,  sampUng,  and  other 
routine  operations.  For  example,  it 
could  prohibit  the  use  of  sUp  tubes 
(devices  for  gauging)  because  using  a 
sUp  tube  releases  minor  amounts  of 
vapor. 

The  Coast  Guard  agrees  that  a 
definition  of  "release"  is  necessary  to 
determine  when  a  transfer  should  stop. 
The  Coast  Guard  has  never  intended  to 
prohibit  minor,  routine  releases  unless 
they  cause  harm  to  human  health  or  the 
environment.  It  has  defined  "release"  in 
§  127.005  of  this  rule  to  clarify  for 
which  releases  the  transfers  must  stop 
and  be  reported  to  the  COTP.  For  the 
purposes  of  this  part  a  "release"  is  any 
spilling,  leaking,  pumping,  pouring, 
emitting,  emptying,  discharging, 
injecting,  escaping,  leaching,  dumping, 
or  disposing  into  the  environment, 
except  a  minor  release  of  LHG,  or  its 
vapor,  that  may  occur  during  the  routine 
handling  of  LHG.  No  release  is  minor  if 
it  creates  an  atmosphere  that  exceeds 
the  Lower  Flammable  Limit  (LFL)  for  a 
flammable  product  or  any  PEL  listed  in 
29  CFR  part  1910.1000.  Table  Z-1  or  Z- 
2,  for  a  toxic  product.  This  definition  of 
"release"  is  similar  to  that  of 
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"dischaige"  in  the  National  Response 
Plan  (40  CFR  300.5)  except  that  it  also 
looks  to  flanunabiUty  and  exposure. 
Flammability  and  exposure  make  sense 
as  criteria  because  releases  of  some 
LHGs  will  meet  them  long  before  the 
releases  amount  to  a  "reportable 
quantity"  under  40  CFR  part  302,  and  it 
is  difficult  to  verify  the  size  of  a  release 
of  hquefied  gas  after  it  vaporizes. 
.   To  further  reduce  the  potential  for 
frequent  activation  of  the  warning 
alarms,  §  127.1321(a)(2)  now  requires 
their  activation  only  for  releases  that 
"threaten  vessels  or  persons  outside  the 
immediate  transfer  area."  This  should 
eliminate  the  need  to  activate  the 
warning  alarms  for  releases  that,  while 
more  than  minor,  are  small  in  that  they 
do  not  threaten  persons  outside  the  area. 
Generally,  other  means  will  notify 
persons  inside  the  area. 

33.  Three  comments  disliked  the 
requirement  in  §  127.1325(c)  to  provide 
seauity  guards.  They  argued  that 
facilities  cannot  identify  personnel, 
check  ID  cards,  escort  personnel,  or 
perform  other  activities  normally  done 
by  the  guards.  One  suggested  that 
facihties  using  pubUc  docks  be  exempt 
because  they  control  neither  the  docks 
nor  the  persons  who  use  them.  Two 
recommended  that  §  127.1325  apply 
only  during  transfers. 

llie  Coast  Guard  does  not  concur. 
Access  to  the  transfer  area  must  be 
limited  to  reduce  the  risk  of  fire, 
explosion,  or  other  calamities  resulting 
from  vandalism  or  sabotage.  Unless  the 
piping  and  storage  tanks  on  the  facility 
contain  no  LHG.  and  no  LHG  vapors, 
the.  potential  t<x  a  hazardous  release 
exists  even  when  no  transfer  is  in 
progress.  In  many  cases,  access  to 
critical  parts  of  the  area  may  be 
effectively  restricted  by  means  other 
than  guards.  (Unfortunately,  these 
means  and  where  they  will  be 
acceptable  are  too  numerous  to  Ust 
within  this  rulemaking.  Section 
127.1325(c)  lets  the  COTP  approve 
alternative  means  such  as  electronic 
monitoring  or  random  patrols  where  the 
stationing  of  guards  is  impracticable.) 

34.  One  comment  claimed  that, 
because  of  the  manpower  entailed,  it 
was  not  reasonable  to  escort  each  person 
entering  a  faciUty.  The  Coast  Guard 
acknowledges  that  there  are  other  good 
ways  to  prevent  sabotage  and 
vandahsm.  Ensuring  that  persons 
entering  the  fadUfy  have  legitimate 
business  pn  the  faciUty,  and  display 
visitors'  badges  to  show  they  have  been 
identified,  should  suffice.  Badges  will 
help  employees  distinguish  between 
authorized  and  imauthorized  personnel. 
Section  127.1325(b)  reflects  this  change. 


35.  Six  comments  objected  to 
conducting  static  liquid-pressure 
(hydrostatic)  tests  of  the  piping,  hoses, 
and  loading  arms  of  the  LHG-transfer 
system,  as  required  by  §  127.1407(a). 
Instead,  they  suggested  using 
alternatives  such  as  pneumatic  tests. 

Hydrostatic  tests  of  cargo  piping  and 
hoses  are  already  the  rule  of  33  CFR 
126.15(o)(7)(iv).  No  comments  indicated 
that  this  rule  has  disrupted  facilities. 
The  Coast  Guard  beUeves  that  these 
tests  provide  the  safest  and  most 
effective  means  of  determining  the 
integrity  of  piping  and  hoses. 
Nevertheless,  the  COTP  may  allow 
alternatives  under  §  127.017,  if  they 
provide  the  same  degree  of  safety. 
(Authorities  have  granted  waivers  for 
some  existing  facilities  under  33  CFR 
126.11,  and  diose  waivers  should 
continue.)  To  ease  compliance, 
§  127.1407(b)  reduces  the  pressiue  for 
the  test  from  1.5  times  the  maximiun 
allowable  working  pressure  (MAWP)  to 
1.1  times  the  MAWP  because  some 
LHGs  are  normally  transferred  at  low 
working  pressures. 

36.  One  comment  suggested  recasting 
§  127.1407(a)  to  clarify  which 
components  of  the  cargo  system  need 
tests.  Section  127.1407(a)  appUes  only 
to  that  part  of  the  system  located  in  the 
marine  transfer  area.  The  section  now 
says  as  much. 

37.  Four  comments  recommended 
that  the  firefighting  requirements  in 

§§  127.1501  through  127.1511  not  apply 
to  fadUties  that  handle  only  toxic  LHGs. 
Six  comments  suggested  that  the  water- 
systems  requirements  in  §  127.1507  not 
apply  to  these  Cadlities.  Four  ccHnments 
recommended  that  the  requirements  of 
an  international  shore-connection  in 
§  127.1511  not  apply  to  these  facilities. 
The  Coast  Guard  concurs  with  these 
comments  in  part. 

Section  127.1501  requires  a  facifity  to 
determine  the  number,  kind,  and  site  of 
equipment  for  fire  detection,  protection, 
control,  and  extinguishment  on  the 
basis  of  local  conditions  eind  hazards 
within  the  fadhty.  This  lets  the  fadUty 
determine  the  number,  kind,  and  site  of 
equipment  for  these  purposes  on  the 
basis  of  its  design  and  anticipated  risks. 

A  faciUty  that  handles  only  toxic 
LHGs  must  determine  whether  its 
design  and  antidpated  risks  call  for  the 
equipment  spedfied  in  §  127.1507. 
Although  no  water  may  be  needed  for 
fighting  fire  in  LHG  when  a  facility  does 
not  handle  flammable  LHG,  it  is  a  prime 
component  of  a  faciUty's  overall  fire- 
control  efforts.  It  may  be  necessary  to 
protect  the  pier,  the  buildings,  or  vessels 
even  if  not  to  fight  a  fire  involving  LHG. 
It  is  an  excellent  cooling  agent;  it 
effectively  protects  personnel  from  fire 


and  protects  sprayed  areas  frt>m  radiated 
heat.  It  can  also  remove  some  toxic 
gases  from  the  air  after  a  release  of  toxic 
LHG.  Therefore,  it  is  usually  essential  in 
mitigating  death,  injury,  damage  to 
equipment,  and  further  spreading  of  a 
fire,  even  if  the  LHG  is  not  flammable. 

llie  international  shore-connection  is 
to  protect  vessels,  not  the  fadlity. 
Therefore,  the  design  and  capabiUty  of 
vessels  are  more  important  than  area 
featiues  of  the  facifity  for  one 
determining  whether  this  equipment  is 
necessary. 

If,  after  careful  consideration  of  its 
own  design  and  of  the  anticipated  risks, 
a  fadhty  that  handles  toxic  UiGs 
decides  it  does  not  need  the  water 
supply  required  by  §  127.1507,  then  it 
must  justify  this  dedsion  in  the  plan 
required  by  §  127.1501.  The  plan  must 
consider  pier  and  vessel  fires  in 
addition  to  cargo  fires.  Existing  fadUties 
may  certify  their  own  plans.  New 
faciUties,  and  fadUties  with  any  new 
construction,  must  have  their  plans 
reviewed  and  approved  by  the  COTP. 

An  international  shore-connection 
makes  it  possible  for  fittings  with 
incompatible  threads  to  connect.  One  is 
required  on  the  fadUty  so  that  vessels 
moored  to  the  fadUty  have  a  source  of 
water  for  firefighting  in  case  an  onboard 
source  of  firefighting  water  is 
nonexistent  or  inadequate.  Incompatible 
threads  generally  are  not  a  problem  for 
U.S.-flag  vessels,  and  some  facilities  do 
not  receive  foreign-flag  vessels.  To 
accoimt  for  this,  §  127.1511  now 
requires  an  international  shore- 
connection  only  for  those  fadUties  that 
receive  foreign-flag  vessels. 

38.  Five  comments  recommended  that 
a  faciUty  with  an  on-site  fire  department 
or  with  access  to  a  local  department  be 
exempt  bom  the  requirement  in 
§  127.1505  to  provide  emergency  outfits. 
The  intent  of  this  requirement  is  to 
enable  rapid  response  for  injiued  or 
trapped  personnel.  An  on-site 
department  with  appropriate  outfits  will 
meet  the  requirement  since  the  outfits 
have  never  bad  to  be  located  within  the 
marine  transfer  area.  The  Coast  Guard 
agrees  that  in  some  cases  an  off-site 
response  unit,  if  trained  and  if  located 
close  enough  to  the  area,  may  be  able  to 
provide  an  effective  response.  To  confer 
greater  flexibiUty,  §  127.1505,  renamed 
"Emergency  response  and  rescue", 
allows  the  use  of  either  on-site  or  off- 
site  response  to  emergencies.  An  on-site 
response  unit  must  furnish  the 
appropriate  training  and  equipment, 
including  outfits.  Training  and 
equipment  that  satisfy  OSHA  [29  CFR 
1910.120]  wriU  satisfy  the  Coast  Guard. 
An  off-site  response  unit  must  enter  a 
written  agreement  with  the  faciUty 
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indicating  the  services  it  will  perform 
and  the  time  within  which  it  wiU 
perform  them  to  personnel  in  the  area. 

Incorporation  by  Reference 

The  Director  of  the  Federal  Register 
has  approved  the  material  in  §  127.003 
for  incorporation  by  reference  under  5 
U.S.C.  552  and  1  CFR  part  51.  The 
material  is  available  as  indicated  in  that 
section. 

Regulatory  Evaluation 

This  not  a  significant  regulatory 
action  under  section  3(f)  of  Executive 
Order  12866  and  does  not  require  an 
assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  poUcies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
[44  FR  11040  (February  26, 1979)].  A 
Regulatory  Evaluation  imder  paragraph 
lOe  of  the  regulatory  poUcies  and 
procediues  of  DOT  has  been  prepared 
and  is  available  in  the  docket  for 
inspection  or  copying  where  indicated 
under  ADDRESSES.  A  summary  follows. 

This  rule  may  produce  discounted 
costs  of  about  $17.3  milUon  over  the 
next  25  years.  Most  of  these  costs  will 
be  borne  by  the  waterfront  faciUties 
regulated,  with  the  remainder  home  by 
the  Coast  Guard.  This  rule  will  affed 
about  137  waterfront  feciUties.  Over  half 
of  those  faciUties  also  handle  produds 
subject  to  the  pollution-prevention 
regulations  in  33  CFR  parts  154  and  156, 
which  contain  similar  requirements. 
Costs  to  industry  will  arise  primarily 
frt)ra  purchase,  replacement,  and 
maintenance  of  equipment,  and 
secondarily  from  training  personnel  and 
from  collecting  information.  Thi^  rule 
should  produce  benefits  of  about  $4.8 
milUon  in  discounted  property  damages 
prevented,  of  6  deaths  prevented,  and  of 
147  injiuies  prevented  over  the  next  25 
years.  The  cost  of  achieving  these 
benefits  is  less  than  the  value  of  life 
based  on  willingness  to  pay,  assumed  by 
most  economists;  therefore,  this  rule  is 
cost-benefidal.  It  may  also  produce 
environmental  benefits  by  preventing 
the  release  of  LHGs  into  the 
environment,  although  those  benefits 
might  be  slight,  over  the  same  span. 
Further  details  on  the  costs  and  benefits 
of  this  rule  appear  in  the  Regulatory 
Evaluation. 

No  comments  concerned  this  section 
or  the  draft  Regulatory  Evaluation.  The 
changes  made  in  this  rule  will  sUghtly 
reduce  the  economic  impad,  but  should 
not  significantly  reduce  the  benefits,  of 
this  rule.  The  most  significant  changes 
are:  exempting  existing  faciUties  from 


certain  design  requirements,  allowing 
an  alternative  to  providing  emergency 
outfits,  aUowing  an  alternative  to  having 
an  alarm  on  a  loading  arm,  clarifying 
when  transfers  must  be  shut  down, 
shortening  the  time  before  transfers  for 
notifying  the  Coast  Guard,  extending  the 
frequency  of  certain  tests,  allowing  fixed 
gas-detection  systems  to  be  used  in  lieu 
of  portable  gas-detedors,  and  exempting 
ammonia  fadUties  from  gas-detedors 
entirely. 

Small  Entities 

Under  the  Regulatory  FlexibiUfy  Ad 
[5  U.S.C.  601  et  seq.],  the  Coast  Gliard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impad  on 
a  substantial  niunber  of  small  entities. 
"SmaU  entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
govenunental  jurisdictions  with 
populations  of  less  than  50,000. 

This  rule  is  not  expeded  to  affed  any 
waterfrt>nt  fadUties  owned  or  operated 
by  a  small  entity.  A  recent  review  of  the 
ownership  and  operation  of  waterfront 
faciUties  handling  LHG  in  bulk  did  not 
reveal  any  owned  by  small  entities  as 
defined  under  the  Regulatory  FlexibiUfy 
Act.  No  comments  concerning  small 
entities  were  received  in  response  to  the 
NPRM.  An  entity  large  or  small,  could 
avoid  the  impact  of  this  rule  by 
originating  and  receiving  shipments  of 
LHG  in  portable  tfuiks,  tank  trucks,  or 
rail  cars  rather  than  transferring  in  bulk 
from  a  vessel.  Therefore,  the  Coiast 
Guard  certifies  imder  5  U.S.C.  605(b) 
that  this  rule  will  not  have  a  significant 
economic  impad  on  a  substantial 
niunber  of  small  entities. 

Collection  of  Information 

This  rule  contains  coUection-of- 
information  requirements.  The  Coast 
Guard  has  submitted  the  requirements 
to  the  Office  of  Management  and  Budget 
(0MB)  for  review  under  section  3504(h) 
of  the  Paperwork  Reduction  Act  [44 
U.S.C.  3501  et  seq.],  and  0MB  has 
approved  them.  The  section  numbers 
and  control  numbers  torn  0MB  are  as 
follows: 


Section 


Section 

Topic 

127.007 

Letter  of  intent 

127.015 

Appeals. 

127.017  

Alternatives 

127.019.  127.305. 

Operations  Manual. 

127.1305. 

127.019.  127.307. 

Emergency  Manual. 

127.1307. 

127.301.  127.1301  .... 

(Certification  of  PIC). 

127.317.  127.1317  .... 

Decelaration  of  In- 

spection. 

127.409,  127.1409 
127.617. 127.1603 


Topic 


Records  [of  ntainte- 

nance]. 
HotworK  [permits). 


The  estimated  aimual  burden  is 
significantly  different  frtjm  that 
estimated  in  the  NPRM.  That  did  not 
reflect  the  significantly  reduced  burden 
in  subsequent  years  after  the  one-time 
initial  burden  of  developing  manuals. 
The  following  particulars  apply: 

DOT  No;  2115. 

(1)  0MB  Control  No.:  0052. 
Administration:  U.S.  Coast  Guard. 
Title:  Waterfront  FadUties  Handling 

Liquefied  Natiu^l  Gas  and  Liquefied 
Hazardous  Gas  (known  to  0MB  as: 
Liquefied  Natural  Gas  and  Liquefied 
Hazardous  Gas  Waterfront  FaciUUes) 

Need  for  Information:  To  prevent,  or 
mitigate  the  results  of,  release  of 
Uquefied  natural  gas  and  Uquefied 
hazardous  gases  at  waterfrtint  fadUties. 

Proposed  use  of  Information:  To 
verify  compUance  with  safety 
regulations  and  for  program 
management,  planning,  and  evaluation. 

Frequency  of  Response:  On  occasion. 

Buiiien  Estimate:  3,531  hours  per 
year. 

Respondents:  137. 

Forms:  None. 

Average  Burden  Hours  Per 
Respondent:  3.1  hours  per  year. 

(2)  OMB  Control  No.:  0013. 
Administration:  U.S.  Coast  Guard. 
Title:  Welding  and  Hot-Work  Permit 
Need  for  Information:  To  restrid 

welding  and  other  hot  work  on  certain 
waterfront  faciUUes  to  prevent  fires  and 
explosions. 

Proposed  use  of  Information:  To 
ensiu-e  compUance  with  safety 
regulations. 

Frequency  of  Response:  On  occasion. 

Burden  Estimate:  2,190  hours  per 
year. 

Respondents:  730. 

Forms:  None. 

Average  Burden  Hours  per 
Respondent:  2.5  hours  per  year. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612,  and  has  determined  that 
this  proposal  does  not  have  sufficient 
impUca^ons  for  federaUsm  to  warrant 
the  preparation  of  a  FederaUsm 
Assessment.  This  rule  sets  minimal 
safety  standards  for  the  operation  of 
waterfront  faciUties  transferring  LHG  to 
or  from  vessels  in  bulk.  Since  these  are 
minimal  standards.  State  and  local 
govenunents  are  free  to  set  higher 
standards  where  necessary  for  local 
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conditions.  Therefore,  this  rule  §126.05    [Amended]  (c)  Sections  127.007  (c),  (d).  and  (e); 

preempts  State  action  to  set  lower  safety        2.  Section  126.05(a)  is  amended  by  127.019(b);  and  127.701  of  subparts  A 

standards,  but  does  not  preempt  State  removing  the  words  "other  than  the  and  B  of  this  part  apply  to  the  marine 

action  to  set  higher  safety  standards,  for  cargoes  listed  in  §  126.10(d)".  transfer  area  for  LNG  of  each  inactive 

waterfront  facilities  transferring  LHG.  existing  faciUty. 

Environment  ^^T'lU^T^n-           ^^k                   (d)  Subparts  A  and  C  of  this  part 

_-^^„       .,              j^^*!.  3.  Section  126.10  IS  amended  by  apply  to  the  marine  transfer  area  for 

The  Coast  Guard  has  considered  the  removing  paragraph  (d).  IJHG  of  each  active  waterfront  faciUty       - 

environmental  impact  of  this  rule  and  k»„  ju-^  lun 

concluded  that,  under  section  2.B.2  of  S128.15    [Amended]  nandlmgLHU 

Commandant  histruction  M16475.1B.  4.  Section  126.15  is  amended  by                  (®)  Sections  127.007  (c).  (d).  and  (e); 

this  rule  is  categorically  excluded  from  removing  paragraph  (o).  127.019(b);  and  127.1325(c)  of  subparts 

further  environmental  documentation.  A  and  C  of  this  part  apply  to  the  marine 

This  rule  will  prevent  or  mitigate  PART  127— {AMENDED]  transfer  area  for  LHG  of  each  inactive 

releases  of  LHG  and  will  have  no  _,         th     tv     t  f      f       art  127        ^^^^^Y- 

adverse  impact  on  the  environment.  A  ^„h„„15?„  ^a^^m\^^.°^  ^                    8.  Section  127.003  is  revised  to  read 

Determination  of  Categorical  Exclusion  contmues  to  read  as  foUows.  ^  j^^^^^. 

is  available  in  the  docket  for  inspection         Authority:  33  U.S.C  1231;  49  CFR 

or  copying  at  the  address  under  l.46{ii)(4).  {127.003    Incorporation  by  raferance. 

ADDRESS.  6.  The  heading  of  part  127  is  revised  (a)  C«lain  material  is  incorporated  by 

List  of  Subjects  ^°  ^^^  ^  follows:  reference  into  this  part  with  the 

approval  of  the  Director  of  the  Federal 

33  CFR  Part  126  PART  127-WATERFRONT  FAOLmES  RV^ister  in  accordance  with  5  U.S.C 

Explosives.  Harbors.  Hazardous  HANDUNQ  UQUEHED  NATURAL  GAS  552(a)  and  1  CFR  part  51.  To  enforce 

substances.  Reporting  and  AND  LIQUEHED  HAZARDOUS  GAS  any  edition  other  than  that  specified  in 

recordkeeping  requirements.  7  gection  127.001  is  revised  to  read  Parapaph  (b)  of  this  section,  the  Coast 

33  CFR  Part  127  as  follows:  S"^!!""'?  S!iSf    """T  °w  ^^^^  "" 

the  Federal  Register  and  make  the 

Harbore.  Hazardous  substances.  {127.001    Applicability.  material  available  to  the  public.  All 

^corporation  by  reference.  Natural  gas.         j^j  Subparts  A  and  B  of  this  part  apply  approved  material  is  on  file  at  the  Office 

Secunty  measures,  Vessels.  Reportmg  ^^  ^^  ^^^  ^^^j^^  ^^  j^^  ^^  ^^  of  the  Federal  Register,  Room  700,  800 

and  recordkeepmg  requirements.  ^^  ^^^  waterfront  faciUty  handUng  North  Capitol  Street  NW.,  Washington. 

For  the  reasons  set  out  in  the  LNG  and  to  new  construction  in  the  DC  20408.  and  at  the  U.S.  Coast  Guard, 

preamble,  the  Coast  Guard  amends  33  ^^^^  ^^^^^^  ^^  ^^^  lN^  of  each  (G-MPS).  Room  1108.  2100  Second 

CFR  parts  126  and  127  as  follows:  ^^^^g  waterfront  facility  handling  Street  SW..  Washington.  DC  20593- 

DAHT  i9ft_rAUFNnPni  LNG.  0001.  and  is  available  from  the  sources 

PART  Ize-IAMENDED]  ^^  ^^^^^  ^  ^^  ^^  ^^  ^^  indicated  in  paragraph  (b)  of  this 

1.  The  authority  citation  for  part  126  §§127.301  through  127.617  apply  to  the  section, 

continues  to  read  as  follows:  marine  transfer  area  for  LNG  of  each  (b)  The  material  approved  for 

Authority:  33  U.S.C.  1231;  49  CFR  active  existing  waterfront  faciUty  incorporation  by  reference  in  this  part, 

l.46(n)(4).  handling  LNG.  and  the  sections  affected,  are: 

The  American  National  Standanfe  Institute  (ANSI) 

1430  Broadway,  New  York,  NY  10018: 

ANSI  B16.S,  Pipe  Flanges  and  Flanged  Fittings  1988,  including  1992  Addenda  and  EnraU  127.1102 

ANSI  S12.13,  Part  1,  Perfonnance  Requirements,  Combustible  Gas  Detectors,  1986 » 127.1203 

American  Petroleum  Institute  (API) 

1220  L  Street  NW.,  Washington,  DC  20005: 

API  RP  2003,  Protection  Against  Ignitions  Arising  Out  of  Static,  Lightning  and  Stray  Currents.  1991  ~ 127.1101 

American  Society  of  Mechanical  Engineers  ( ASME) 

345  East  47th  Street,  New  York,  NY  10017: 

ASME  831. 3,  Chemical  Plant  and  Petroleum  Refinery  Piping,  1993  127.1101 

American  Society  for  Testing  and  Materials  (ASTM) 

1916  Race  Street,  Philadelphia,  PA  19103: 

ASTM  F-1121,  International  Shore  Connections  for  Marine  Applications,  1987  (reapproved  1993)  127.1511 

National  Fire  Protection  Association  (NFFA) 

Batterymarch  Park,  Quincy,  MA  02269: 

NFPA  10,  Portland  Fire  Extinguishers,  1994 » 127.603; 

127.1503 
NFPA  30,  Flammable  and  Combustible  Liquids  Code,  1993  127.313; 

127.1313 
NFPA  518,  Fire  Prevention  in  Use  of  Cutting  and  Welding  Processes,  1994  127.405; 

127.1405 
NFPA  59A,  Production,  Storage,  and  Handling  of  Liquefied  Natural  Gas  (LNG),  1994 127.101; 

127.201; 

127.405; 
127.603 


~\ 
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NFPA  70.  National  Electrical  Code.  1993 

NFPA  251,  Fire  Tests  of  Building  Construction  and  Materials,  1990 


127.107; 

127.201; 

127.1107 

127.005 


9.  §  127.005  is  amended  by  revising 
the  definitions  for  the  terms  "active", 
"existing",  "impounding  space",  "LNG 
vessel",  and  "new";  by  removing  the 
definitions  for  the  terms  "LNG 
waterfront  facility"  and  "marine  transfer 
area";  and  by  adding  definitions  for  the 
terms  "faciUty",  "flammable  product", 
"LHG",  "LHG  vessel",  "liquefied 
hazardous  gas".  "LNG".  "marine 
transfer  area  for  LHG",  "marine  transfer 
area  for  LNG",  "mating  flange", 
"MAWP".  "release",  "toxic  product", 
"waterfront  facility  handling  LHG".  and 
"waterfront  facility  handling  LNG".  in 
alphabetical  order,  to  read  as  follows: 

§127.005    Definitions. 


Active  means  accompUshing  the 
transfer  of  LHG  or  LNG,  or  scheduling 
one  to  occur,  within  12  months  of  the 
current  date. 


Existing  as  appUed  to  a  waterfront 
faciUty  means  a  faciUty  handling  LNG 
constructed  or  being  constructed  imder 
a  contract  awarded  before  June  2, 1988. 
or  a  faciUty  handling  LHG  constructed 
or  being  constructed  imder  a  contract 
awarded  before  January  30. 1996. 

Facility  means  either  a  waterfront 
faciUty  handling  LHG  or  a  waterfront 
faciUty  handling  LNG. 


Flammable  product  means  a  product 
indicated  by  the  letter  "F"  or  by  the 
letters  "F  +  T"  in  Table  1  to  this  part. 

*  •        •        *        * 

Impounding  space  means  a  space 
formed  by  dikes  and  floors  that  confines 
a  spill  of  LHG  or  LNG. 

LHG  means  liquefied  hazardous  gas. 

LHG  vessel  means  a  vessel 
instructed  or  converted  to  carry  LHG, 
nbuUc. 

Liquefied  hazardous  gas  (LHG)  means 
a  liquid  containing  one  or  more  of  the 
products  listed  in  Table  1  to  this  part. 

*  •        •        *        * 

LNG  means  liquefied  natural  gas. 

LNG  vessel  means  a  vessel 
xmstructed  or  converted  to  carry  LNG. 
nbulk. 

*        *        •        • 

Marine  transfer  area  for  LHG  means 
that  part  of  a  waterfront  facility 
handling  LHG  Isetween  the  vessel,  or 
where  the  vessel  moors,  and  the  first 
shutoff  valve  on  the  pipeline 
immediately  inland  of  the  terminal 
manifold  or  loading  arm.  including  the 


entire  part  of  a  pier  or  wharf  used  to 
serve  LHG  vessels. 

Marine  transfer  area  for  LNG  means 
that  part  of  a  waterfront  facility 
handling  LNG  between  the  vessel,  or 
where  the  vessel  moors,  and  the  last 
manifold  or  valve  immediately  before 
the  receiving  tanks. 

Mating  flange  means  that  flange  in  the 
product-transfer  pipeline  on  a 
waterfront  faciUty  handUng  LHG  or  a 
waterfront  faciUty  handUng  LNG  that 
connects  this  pipeline  to  the  pipeline  or 
transfer  hose  of  the  vessel. 

*  •        •        •        * 

MA  IVP  means  maximum  allowable 
working  pressure. 

New  as  appUed  to  a  waterfront  faciUty 
means  a  faciUty  handUng  LNG 
constructed  or  being  constructed  under 
a  contract  awarded  on  or  after  June  2, 
1988,  or  a  faciUty  handling  LHG 
constructed  or  being  constructed  under 
a  contract  awarded  on  or  after  January 
30, 1996. 

•  *        •        *        • 

Release  means  any  spilling,  leaking, 
pumping,  pouring,  emitting,  emptjring. 
discharging,  injecting,  escaping, 
leaching,  dumping,  or  disposing  into  the 
environment,  except  a  minor  release  of 
LHG  or  its  vapor,  that  may  occur  during 
the  routine  handling  of  LHG.  No  release 
is  minor  if  it  creates  an  atmosphere  that 
exceeds  the  Lower  Flammable  Limit 
(LFL)  for  a  flammable  product  or  any 
Permissible  Exposure  Limit  (PEL)  listed 
in  29  CFR  1910.1000.  Table  Z-1  or  Z- 
2.  for  a  toxic  product. 

Toxic  product  means  a  product 
indicated  by  the  letter  "T"  or  by  the 
letters  "F+T"  in  Table  1  to  this  part. 

Waterfront  facility  handling  LHG 
means  any  structure  on,  in,  or  under  the 
navigable  waters  of  the  United  States,  or 
any  structure  on  land  or  any  area  on 
shore  immediately  adjacent  to  such 
waters,  used  or  capable  of  being  used  to 
transfer  Uquefied  hazardous  gas.  in 
bulk,  to  or  bom  a  vessel. 

Waterfront  facility  handling  LNG 
means  any  structure  on.  in.  or  under  the 
navigable  waters  of  the  United  States,  or 
any  structure  on  land  or  any  area  on 
shore  immediately  adjacent  to  such 
waters,  used  or  capable  of  being  used  to 
transfer  liquefied  natural  gas,  in  bulk,  to 
or  from  a  vessel. 


§127.007  [Amended] 

§127.009  [Anwndad] 

§127.013  [Amended] 

§127.019  [Antended] 

§§127.007, 127.009, 127.013, 127.019 
[Amended] 

10.  Part  127  is  amended  by  adding  the 
phrase  "LHG  or"  before  the  term  "LNG" 
wherever  the  latter  appears  in  the 
following: 

a.  §  127.007(c). 
b.§  127.007(d)(5). 
c.§  127.007(d)(6). 

d.  §  127.007(e)(2). 

e.  The  introductory  text  of  §  127.009. 

f.  The  introductory  text  of 
§  127.013(a). 

g§  127.019(b). 

§127.011    [Amended] 

11.  §  127.011  is  amended  by  revising 
the  heading  to  read  "Inspections  of 
Waterfront  Facilities." 

§127.019    [Amended] 

12.  §  127.019(c)  is  amended  by 
removing  the  words  "§  127.305  and  the 
Emergency  Manual  meets  §  127.307" 
and  adding  in  their  place  the  words 

"§  127.305  or  §  127.1305  and  that  the 
Emergency  Manual  meets  §  127.307  or 
§127.1307". 

Subparts  B,  C,  D,  E,  F,  G,  and  H— 
[Amended] 

13.  Subparts  C.  D.  E,  F,  G.  and  H  of 
this  part  are  amended  by  removing  their 
headings  and  leaving  those  headings  as 
undesignated  text  headings,  by 
removing  the  imdesignated  text  heading 
"Fire  Equipment"  before  §  127.601,  and 
by  removing  the  undesignated  text 
heading  "Fire  Protection"  before 

§  127.613;  and  Subpart  B  is  amended  by 
revising  its  heading  to  read  as  follows: 

Subpart  B— Waterfront  Facilities 
Handling  Liquefied  Natural  Gas 

§§127.101, 127.109, 127.111, 127.113, 
127.203. 127.207, 127.305, 127.313, 127.315, 
127.319, 127.607, 127.809, 127.611, 127.613. 
127.615, 127.701, 127.703, 127.705,  and 
127.711    [Amended] 

14.  Part  127  is  amended  by  replacing 
the  words  "marine  transfer  area" 
wherever  they  appear  with  the  words 
"marine  transfer  area  for  LNG"  in  the 
following: 

a.  The  introductory  text  of  §  127.101. 
b.§  127.109(a). 
c.§  127.111(a). 
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d.  §  127.113(a),  introductory  text. 

e.  §  127.203. 

f.  §§  127.207  (a)  and  (b). 

g.  §§  127.305  (d)  and  (e). 

h.  §  127.313(a)  introductory  text, 
i.  §  127.315(g). 

j.  §§  127.319  (a)(i)  and  (b)(3)(i). 
k.  The  introductory  text  of  §  127.603. 
1.  §  127.607(a). 
m.§  127.609(a). 
n.S  127.611. 
o.  §  127.613. 
p.  §127.615. 

q.  The  heading  of  §  127.703. 
r.  §  127.703(a),  introductory  text,  and 
(b). 
s.  The  introductory  text  of  §  127.705. 
t.  §127.711. 

§127.105   [Anwnded] 

15.  §  127.105  is  amended  by  revising 
the  heading  to  read  "Layout  and  spacing 
of  marine  transfer  area  for  LNG." 

§§127.103, 127.105, 127.301, 127.303, 
127.305, 127.307, 127.309. 127.317, 127.319. 
127.321, 127.401, 127.703.  and  127.711 
[Amended] 

16.  Part  127  is  further  amended  by 
replacing  the  word  "facility"  with  the 
phrase  "waterfront  facility  handling 
LNG"  wherever  it  appears  in  the 
following: 

a.  §  127.103(a). 
b.§  127.105(a). 

c.  §§  127.301(a)  introductory  text,  and 
(b). 

d.  §127.303. 

e.  §  127.305(d). 

f.  §  127.307(f). 
g.§  127.309(a). 

h.§§  127.317(b)  and  (c)(1). 

i.  §  127.319(a)  introductory  text. 

j,  §  127.321(a)  introductory  text. 

k.§  127.401. 

L  §§127.703  (a)(1)  and  (b). 

m.  §127.711. 

§127.405    [Amended] 

17.  §  127.405(a)(1)  is  amended  by 
replacing  the  words  "subparts  B,  C,  G, 
and  H  of  this  part"  with  the  words  "this 
subpart". 

18.  A  new  subpart  C,  consisting  of 
§§  127.1101  through  127.1605,  is  added 
to  read  as  follows: 

Subpart  C— Waterfront  Facilities  Handling 
Liquefied  Hazardous  Gas 

Sec. 

Design  and  Construction 

127.1101  Piping  systems. 

127.1102  Transfer  hoses  and  loading  arms. 

127.1103  Piers  and  wharves. 
127.1105  Layout  and  spacing  of  marine 

transfer  area  for  LHG. 
127.1107    Electrical  systems. 
127.1109    Lighting  systems. 
127.1111    Communication  systems. 
127.1113    Warning  signs. 


Equipment 

127.1203  Gas  detection. 

127.1205  Emergency  shutdown. 

127.1207  Warning  alarms. 

127.1209  Respiratory  protection. 


Operations 

127.1301 

Persons  in  charge  of  transfers  for 

the  facility:  Qualifications  and 

certification. 

127.1302 

Training. 

127.1303 

Compliance  wnth  suspension 

order. 

127.1305 

Operations  Manual. 

127.1307 

Emergency  Manual. 

127.1309 

Operations  Manual  and 

Emergency  Manual:  Use. 

127.1311 

Motor  vehicles. 

127.1313 

Storage  of  hazardous  materials. 

127.1315 

Preliminary  transfer  ins{>ection. 

127.1317 

Declaration  of  Inspection. 

127.1319 

Transfer  of  LHG. 

127.1321 

Release  of  LHG. 

127.1325 

Access  to  marine  transfer  area  for 

LHG. 

Maintenance 

127.1401 

General. 

127.1403 

Inspections. 

127.1405 

Repairs. 

127.1407 

Tests. 

127.1409 

Records. 

Firafighting  Equipment 

127.1501  General. 

127.1503  Portable  fire  extinguishers. 

127.1505  Emergency  response  and  rescue. 

127.1507  Water  systems  for  fire  protection. 

127.1509  Equipment  for  controlling  and 

extinguishing  fires. 

127.1511  International  shore  connection. 

Fire  Protection 

127.1601  Smoking. 
127.1603  Hotwork. 
127.1605    Other  sources  of  ignition. 

Design  and  Construction 

§  1 27.1 1 01    Piping  systems. 

Each  piping  system  within  the  marine 
transfer  area  for  LHG  used  for  the 
transfer  of  LHG  must  meet  the  following 
criteria: 

(a)  Each  system  must  be  designed  and 
constructed  in  accordance  with  ASME 
B31.3. 

(b)  Each  pipeline  on  a  pier  or  wharf 
must  be  located  so  that  it  is  not  exposed 
to  physical  damage  &om  vehicular 
traffic  or  cargo-handling  equipment. 
Each  pipeline  imder  navigable  waters 
must  be  covered  or  protected  to  meet  49 
CFR  195.248. 

(c)  The  transfer  manifold  of  each 
liquid  transfer  line  and  of  each  vapor 
return  line  must  have  an  isolation  valve 
with  a  bleed  coimection,  such  that 
transfer  hoses  and  loading  arms  can  be 
blocked  off,  drained  or  pumped  out,  and 
depressurized  before  disconnecting. 
Bleeds  or  vents  must  discharge  to  a  safe 
area  such  as  a  tank  or  flare. 


(d)  In  addition  to  the  isolation  valve 
at  the  transfer  manifold,  each  liquid- 
transfer  line  and  each  vapor  return  line 
must  have  a  readily  accessible  isolation 
valve  located  near  the  edge  of  the 
marine  transfer  area  for  IJiG. 

(e)  Each  power-operated  isolation 
valve  must  be  timed  to  close  so  that  it 
will  not  produce  a  hydraulic  shock 
capable  of  causing  failure  of  the  line  or 
equipment.  Unless  the  layout  of  the 
piping  allows  the  isolation  valve  at  the 
transfer  manifold  to  close  within  30 
seconds  without  creating  excessive 
stresses  on  the  system,  the  layout  must 
be  reconfigured  to  reduce  the  stresses  to 
a  safe  level. 

(f)  Each  waterfront  facility  handling 
LHG  that  transfers  to  or  fi'om  a  vessel 
requiring  vapor  return  diuing  transfer 
must  be  equipped  with  a  vapor  return 
line  designed  to  attach  to  the  vessel's 
vapor  connection. 

[^  Where  two  or  more  LHGs  are 
loaded  or  imloaded  at  the  same  facility, 
each  manifold  must  be  identified  or 
marked  to  indicate  each  LHG  it  handles. 

(h)  Each  pipeline  used  to  transfer 
flammable  liquids  or  vapors  must  be 
provided  with  precautions  against 
static,  lightning,  and  stray  current  in 
accordance  with  API  RP  2003. 

§  127.1102    Transfer  hoses  and  loading 


(a)  Each  hose  within  the  marine 
transfer  area  for  LHG  used  for  the 
transfer  of  LHG  or  its  vapors  to  or  from 
a  vessel  must — 

(1)  Be  made  of  materials  resistant  to 
each  LHG  transferred,  in  both  the  liquid 
and  vapor  state  (if  wire  braid  is  used  for 
reinforcement,  the  wire  must  be  of 
corrosion-resistant  material,  such  as 
stainless  steel); 

(2)  Be  constructed  to  withstand  the 
temperature  and  pressiu«  foreseeable 
during  transfer,  with  a  MAWP  not  less 
than  the  maximum  pressure  to  which  it 
may  be  subjected  and  at  least  1030  kPa 
gauge  (149.4  psig); 

(3)  Be  designed  for  a  minimiun 
bursting  pressure  of  a  least  five  times 
the  MAWP; 

(4)  Have— 

(i)  Full-threaded  connections; 
(ii)  Flanges  that  meet  ANSI  B16.5;  or 
(iii)  Quick  connect  couplings  that  are 
acceptable  to  the  Commandant; 

(5)  Be  adequately  supported  against 
the  weight  of  its  constituent  parts,  the 
LHG,  and  any  ice  formed  on  it; 

(6)  Have  no  kinks,  bulges,  soft  spots, 
or  other  defects  that  will  let  it  leak  or 
burst  under  normal  working  pressure; 
and 

(7)  Have  a  permanently  attached 
nameplate  that  indicates,  or  otherwise 
be  permanently  marked  to  indicate — 
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(i)  Each  LHG  for  which  it  is  suitable; 

(ii)  Its  MAWP  at  the  corresponding 
service  temperature;  and 

(iii)  If  useid  for  service  at  other  than 
ambient  temperatiu«,  its  minimum 
service  temperature. 

(b)  Each  loading  arm  used  for  the 
transfer  of  LHG  or  its  vapor  must — 

(1)  Be  made  of  materials  resistant  to 
each  LHG  transferred,  in  both  the  liquid 
and  vapor  state; 

(2)  Be  constructed  to  withstand  the 
temperature  and  pressure  foreseeable 
diuing  transfer; 

(3)  Be  adequately  supported  against 
the  weight  of  its  constituent  parts,  the 
LHG,  and  any  ice  formed  on  it; 

(4)  Be  provided  with  an  alarm  to 
indicate  when  it  is  approaching  the 
limits  of  its  extension,  unless  the 
examined  Operations  Manual  requires  a 
person  to  perform  the  same  function; 
and 

(5)  Have  a  permanently  attached 
nameplate  that  indicates,  or  otherwise 
be  permanently  marked  to  indicate — 

(i)  Each  LHG  it  may  handle; 

(ii)  Its  MAWP  at  the  corresponding 
service  temperatiue;  and, 

(iii)  If  it  is  used  for  service  at  other 
than  ambient  temperature,  its  minimiiTn 
service  temperature. 

f  127.1103    Piers  and  wtiarvM. 

(a)  Each  new  waterfront  facility 
handling  LHG,  and  all  new  construction 
in  the  marine  transfer  area  for  LHG  of 
each  existing  facility,  must  comply  with 
the  standards  for  seismic  design  and 
construction  in  49  CFR  part  41. 

(b)  Each  substructure  on  a  new 
waterfront  facility  handling  LHG.  and 
all  new  construction  in  the  marine 
transfer  area  for  LHG  of  each  existing 
fecility.  except  moorings  and  breasting 
dolphins,  that  supports  or  is  within  4.5 
meters  (14.8  feet)  of  any  pipe  or 
equipment  containing  a  flammable  LHG, 
or  that  is  within  15  meters  (49.2  feet)  of 
a  loading  flange  used  to  transfer  a 
flammable  LHG,  must  have  a  fire- 
endurance  rating  of  not  less  than  two 
hours. 

§  1 27.1 1 05    Layout  and  spacing  of  marine 
transfer  area  for  LHG. 

Each  new  waterfront  facility  handling 
LHG.  and  all  new  construction  in  the 
marine  transfer  area  for  LHG  of  each 
existing  facility,  must  comply  with  the 
following: 

(a)  Each  building,  shed,  and  other 
structure  within  each  marine  transfer 
area  for  LHG  must  be  located, 
constructed,  or  ventilated  to  prevent  the 
accumulation  of  flammable  or  toxic 
gases  within  the  structure. 

(b)  Each  impoimding  space  for 
flammable  LHGs  located  within  the  area 


must  be  designed  and  located  so  that  the 
heat  flux  from  a  fire  over  the 
impounding  space  does  not  cause,  to  a 
vessel,  damage  that  could  prevent  the 
vessel's  movement. 

(c)  Each  manifold,  loading  arm,  or 
independent  mating  flange  must  be 
located  at  least  60  meters  (197  feet)  from 
each  of  the  following  structures,  if  that 
structure  is  intended  primarily  for  the 
use  of  the  general  public  or  of  railways: 

(1)  A  bridge  crossing  a  navigable 
waterway. 

(2)  The  entrance  to,  or  the 
superstructure  of,  a  tunnel  under  a 
navigable  waterway. 

(d)  Each  manifold,  loading  arm,  or 
independent  mating  flange  must  be 
located  at  least  30  meters  (98.5  feet) 
from  each  public  roadway  or  railway. 

§127.1107    Eiwrtrlcal  systems. 

Electrical  equipment  and  wiring  must 
be  of  the  kind  specified  by,  and  must  be 
installed  in  accordance  with,  NFPA  70. 

§127.1109    Lighting  systMns. 

(a)  Each  waterfix)nt  facility  handling 
LHG.  at  which  transfers  of  LHG  take 
place  between  sunset  and  simrise,  must 
have  outdoor  lighting  that  Illuminates 
the  marine  transfer  area  for  LHG. 

(b)  All  outdoor  lighting  must  be 
located  or  shielded  so  that  it  cannot  be 
mistaken  for  any  aids  to  navigation  and 
does  not  interfere  with  navigation  on 
the  adjacent  waterways. 

(c)  "The  outdoor  lighting  must  provide 
a  minimum  average  illiunination  on  a 
horizontal  plane  1  meter  (3.3  feet)  above 
the  walking  surface  of  the  marine 
transfer  area  that  is — 

(1)  54  lux  (5  foot-candles)  at  any 
loading  flange;  and 

(2)  11  lux  (1  foot-candle)  for  the 
remainder  of  the  marine  transfer  area  for 
LHG. 

§  127.1  111    Communication  systems. 

(a)  The  marine  transfer  area  for  LHG 
must  pos.sess  a  communication  system 
that  enables  continuous  two  way  voice 
communication  between  the  person  in 
charge  of  transfer  aboard  the  vessel  and 
the  person  in  charge  of  transfer  for  the 
facility. 

(b)  'The  communication  system 
required  by  paragraph  (a)  of  this  section 
may  consist  either  of  fixed  or  portable 
telephones  or  of  portable  radios.  The 
system  must  be  usable  and  effective  in 
all  phases  of  the  transfer  and  all  weather 
at  the  facility. 

(c)  Devices  used  to  comply  with 
paragraph  (a)  of  this  section  diuing  the 
transfer  of  a  flammable  LHG  must  be 
listed  as  intrinsically  safe  by 
Underwriters  Laboratories,  Inc.,  Factory 
Mutual  Research  Corporation,  or  other 


independent  laboratory  recognized  by 
NFPA,  for  use  in  the  hazardous  location 
in  which  it  is  used. 

§127.113    Warning  stgnt. 

(a)  The  marine  transfer  area  for  LHG 
must  have  warning  sims  that — 

(1)  Meet  paragraph  (b)  of  this  section; 

(2)  Can  be  seen  from  the  shore  and  the 
water;  and, 

(3)  Except  as  provided  in  paragraph 
(c)  of  this  section,  bear  the  following 
text: 

Warning 
Dangerous  Cargo 
No  visitors 
No  Smoking 
No  Open  L^ts 

(b)  Each  letter  on  the  sign  must  be — 

(1)  In  block  style; 

(2)  Black  on  a  white  background;  and 

(3)  At  least  7.6  centimeters  (3  inches) 
hieh. 

(c)  The  words  "No  Smoking"  and  "No 
Open  Lights"  may  be  omitted  when  the 
product  being  transferred  is  not 
flammable. 

Equipment 

§127.1203    Gas  detection. 

(a)  Each  waterfront  facility  handling 
LHG  that  transfers  a  flammable  LHG 
must  have  at  least  two  portable  gas 
detectors,  or  a  fixed  gas  detector,  in  the 
marine  transfer  area  for  LHG.  Each 
detector  must  be  capable  of  indicating 
whether  the  concentration  of  flammable 
vapors  exceeds  30%  of  the  Lower 
Flammable  Limit  for  each  flammable 
product  being  transferred  and  must 
meet  ANSI  S12.13,  Part  1. 

(b)  Each  waterfront  facility  handling 
LHG  that  transfers  a  toxic  LHG,  other 
than  anhydrous  ammonia,  must  have  at 
least  two  portable  gas  detectors,  or  a 
fixed  gas  detector,  available  in  the  area. 
The  detectors  must  be  capable  of 
showing  whether  the  concentration  of 
each  toxic  LHG  being  transferred  is 
above,  at,  or  below  any  Permissible 
Exposure  Limit  listed  in  29  CFR 
1910.1000,  Table  Z-1  or  Z-2. 

(c)  Each  gas  detector  required  by 
paragraph  (a)  or  (b)  of  this  section  must 
serve  to  detect  leaks,  check  structures 
for  gas  accumulations,  and  indicate 
workers'  exposure  to  toxic  gases  in  the 
area. 

§  1 27.1 205    Emergency  shutdown, 
(a)  Each  piping  system  used  to 
transfer  LHG  or  its  vapors  to  or  from  a 
vessel  must  have  a  quick-closing  shutoff 
valve  to  stop  the  flow  of  liquid  and 
vapor  from  the  waterfront  facility 
handling  LHG  if  a  transfer  hose  or 
loading  arm  fails.  This  valve  may  be  the 
isolation  valve  with  a  bleed  connection 
required  by  §  127.1101(c). 


39798       Federal  Register  /  Vol.  60,  No.  149  /  Thursday,  August  3,  1995  /  Rules  and  Regulations 


(b)  The  valve  required  by  paragraph 
(a)  of  this  section  must  be  located  as 
near  as  practicable  to  the  terminal 
manifold  or  loading-arm  connection  and 
must — 

(1)  Close  on  loss  of  power; 

(2)  Close  from  the  time  of  activation 
in  30  seconds  or  less; 

(3)  Be  capable  of  local  manual  closing 
and  remotely  controlled  closing;  and, 

(4)  If  the  piping  system  is  used  to 
transfer  a  flanmiable  LHG,  either  have 
fusible  elements  that  melt  at  less  than 
105"  (C  221  °F)  and  activate  the 
emergency  shutdown,  or  have  a  sensor 
that  performs  the  same  function. 

(c)  A  remote  actuator  for  each  valve 
must  be  located  in  a  place  accessible  in 
an  emergency,  at  least  15  meters  (49.2 
feet)  from  the  terminal  manifold  or 
loading  arm,  and  conspicuously  marked 
with  its  designated  function.  When 
activated,  the  actuator  must  also 
automatically  shut  down  any  terminal, 
piunps  or  compressors  used  to  transfer 
LHG,  or  its  vapors,  to  or  from  the  vessel. 

§  1 27.1 207    Warning  alarms. 

(a)  Each  marine  transfer  area  for  LHG 
must  have  a  rotating  or  flashing  amber 
Ught  that  is  visible  for  at  least  1,600 
meters  (1  mile)  from  the  transfer 
connection  in  all  directions. 

(b)  Each  marine  transfer  are  for  LHG 
must  also  have  a  siren  that  is  audible  for 
at  least  1,600  meters  (1  mile)  from  the 
transfer  connection  in  all  directions. 

(c)  Each  light  and  siren  required  by 
this  section  must  be  located  so  as  to 
minimize  obstructions.  If  any 
obstruction  will  prevent  any  of  these 
alarms  from  meeting  paragraph  fa)  or  (b) 
of  this  section,  the  operator  of  the 
waterfront  facility  handUng  LHG  shall 
propose  for  approval  by  the  local  COTP 
additional  or  alternative  warning 
devices  that  provide  an  equivalent  level 
of  safety. 

§  127.1 209    Respiratory  protection. 

Each  waterfront  facility  handling  LHG 
must  provide  equipment  for  respiratory 
protection  for  each  employee  of  the 
facihty  in  the  marine  transfer  area  for 
LHG  during  the  transfer  of  one  or  more 
of  the  following  toxic  LHGs;  anhydrous 
ammonia,  chlorine,  dimethylamine, 
ethylene  oxide,  methyl  bromide, 
sulphiu  dioxide,  or  vinyl  chloride.  The 
equipment  must  protect  the  wearer  from 
the  LHG's  vapor  for  at  least  5  minutes. 

Operations 

§127.1301    Persons  In  charge  of  transfers 
for  ttM  facility:  Qualifications  and 
certification. 

(a)  No  person  may  serve,  or  use  the 
services  of  any  person,  as  a  person  in 
charge  of  transfers  for  the  facility 


regulated  under  this  subpart,  unless  that 
person — 

(1)  Has  at  least>48  hours'  transfer 
experience  with  each  LHG  being 
transferred; 

(2)  Knowing  the  hazards  of  each  LHG 
being  transfeired; 

(3)  Knows  the  rules  of  this  subpart; 
andj> 

(4)  Knows  the  procedures  in  the 
examined  Operations  Manual  and  the 
examined  Emergency  Manual. 

(b)  Before  a  person  in  charge  of 
transfers  for  a  waterfront  facility 
handling  LHG  supervises  a  transfer  of 
LHG,  the  operator  of  the  faciUty  shall 
certify  in  writing  that  that  person  has 
met  the  requirements  in  paragraph  (a)  of 
this  section.  The  operator  shall  ensiu^ 
that  a  copy  of  each  current  certification 
is  available  for  inspection  at  the  faciUty. 

§127.1302    Training. 

(a)  Each  operator  of  a  water&t)nt 
facility  handling  LHG  shall  ensure  that 
each  person  assigned  to  act  as  a  person 
in  charge  of  transfers  for  the  faciUty  has 
training  in  the  following  subjects: 

(1)  Properties  and  hazards  of  each 
LHG  being  transferred  to  or  from  the 
facility. 

(2)  Use  of  the  gas  detectors  required 
by  §127.1203. 

(3)  Use  of  the  equipment  for 
respiratory  protection  required  by 
§127.1209. 

(4)  Basic  firefighting  procediues, 
including  the  use  of  the  portable  fire 
extinguishers  required  by  §  127.1503. 

(5)  Content  and  use  of  the  examined 
Operations  Manual  and  examined 
Emergency  Manual. 

(6)  The  configiu^tion  and  limitations 
of  cargo  systems  of  LHG  vessels. 

(7)  Procedures  for  transferring  LHG  to 
and  from  LHG  vessels. 

(8)  Procedures  for  response  to  a 
release  of  the  LHG  handled  by  the 
facihty. 

(9)  First  aid  for  persons — 
(i)  With  bums; 

(ii)  Needing  cardio-pulmonary 
resuscitation; 

(iii)  Exposed  to  toxic  Uquid  or  toxic 
vapors  (if  a  toxic  LHG  is  handled  by  the 
faciUty);  and 

(iv)  Needing  transport  to  a  medical 
faciUty. 

(10)  Restrictions  on  access  to  the 
marine  transfer  area  for  LHG. 

(b)  Each  person  that  receives  training 
under  paragraph  (a)  of  this  section  shall 
receive  refresher  training  in  the  same 
subjects  at  least  once  every  5  years. 

(c)  The  operator  shall  maintain,  for 
each  person  trained,  a  record  of  aU 
training  provided  under  paragraphs  (a) 
and  (b)  of  this  section.  The  operator 
shall  retain  these  records  for  the 


duration  of  the  person's  employment  on 
the  watwfront  facility  plus  12  months. 

(d)  Training  conducted  to  comply 
with  the  hazard  communication 
programs  required  by  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  of  the  Department  of  L,abor  [29 
CFR  1910.120)  or  the  Environmental 
Protection  Agency  (EPA)  [40  CFR  311.1] 
may  be  used  to  satisfy  the  requirements 
in  paragraph  (a)  of  this  section,  so  far  as 
the  training  addresses  the  requirements 
in  paragraph  (a)  of  this  section. 

§  1 27.1 303    Compliance  with  suspension 
order. 

If  the  COTP  issues  to  the  owner  or 
operator  of  a  waterfront  faciUty 
handling  LHG  an  order  to  suspend  a 
transfer,  no  transfer  may  take  place  at 
the  faciUty  until  the  COTP  withdraws 
the  order. 

§127.1305    Operations  Manual. 

Each  Operations  Manual  must 
contain — 

(a)  A  description  of  each  liquid- 
transfer  system  and  vapor  transfer 
system,  including  each  mooring  area, 
transfer  connection,  and  (where 
installed)  control  room,  and  a  diagram 
of  the  piping  and  electrical  systems; 

(b)  Ine  duties  of  each  person  assigned 
to  transfers; 

(c)  The  maximum  relief-valve  setting 
or  MAWP  of  the  transfer  system; 

(d)  The  telephone  niunhisrs  of 
supervisors,  persons  in  charge  of 
transfers  for  the  faciUty,  persons  on 
watch  in  the  marine  transfer  area  for 
LHG,  and  security  personnel  of  the 
faciUty; 

(e)  A  description  for  each  security 
system  provided  for  the  transfer  area; 

(f)  A  description  of  the  training 
programs  estabUshed  under  §  127.1302; 

(gj  The  procediues  to  follow  for 
security  violations;  and 

(h)  For  each  LHG  handled,  the 
procediues  for  transfer  that  include — 

(1)  Requirements  for  each  aspect  of 
the  transfer  (start-up,  gauging, 
cooldown,  pumping,  venting,  and 
shutdown); 

(2)  The  maximum  transfer  rate; 

(3)  The  minimum  transfer 
temperature; 

(4)  Requirements  for  firefighting 
equipment;  and 

(5)  Communication  procedures. 

§  127.1307    Emergency  Manual. 

(a)  Each  Emergency  Manual  must 
contain — 

(1)  For  each  LHG  handled — 

(i)  A  physical  description  of  the  LHG; 

(ii)  A  description  of  the  hazards  of  the 
LHG; 

(ui)  First-aid  procedures  for  persons 
exposed  to  the  LHG  or  its  vapors; 
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(iv)  The  procedures  for  response  to  a 
release  of  the  LHG;  and, 

(v)  If  the  LHG  is  flammable,  the 
procedures  for  fighting  a  fire  involving 
the  LHG  or  its  vapors; 

(2)  A  description  of  the  emergency 
shutdown  required  by  §  127.1205; 

(3)  The  procedures  for  emergency 
shutdown; 

(4)  A  description  of  the  number,  kind, 
place,  and  use  of  the  fire  equipment 
required  by  §  127.1501(a)  and  of  the 
portable  fiie  extinguishers  required  by 
§127.1503; 

(5)  The  telephone  numbers  of  local 
Coast  Guard  units,  hospitals,  fire 
departments,  poUce  departments,  and 
other  emergency-response 
organizations; 

(6)  If  the  faciUty  has  personnel 
shelters,  the  place  of  and  provisions  in 
each  shelter; 

(7)  If  the  faciUty  has  first-aid  stations, 
the  location  of  each  station; 

(8)  Emergency  procedures  for  mooring 
and  unmooring  a  vessel;  and, 

(9)  If  an  off-site  organization  is  to 
furnish  emergency  response,  a  copy  of 
the  written  agreement  required  by 

§  127.1505(a)(2). 

(b)  The  employee-emergency  plan  and 
fire-prevention  required  by  OSHA  in  29 
CFR  1910.38  may  be  used  to  comply 
with  this  section  to  the  extent  that  they 
address  the  requirements  specified  in 
paragraphs  (a)  (1)  through  (9)  of  this 
section. 

{ 1 27.1 309    Operations  Manual  and 
Emergency  Manual:  Use. 

Each  operator  of  a  waterfrtint  faciUty 
handling  LHG  shall  ensure  that — 

(a)  No  transfer  is  conducted  unless  the 
facility  has  an  examined  Operations 
Manual  and  an  examined  Emergency 
Manual; 

(b)  Each  transfer  is  conducted  in 
accordance  with  the  examined 
Operations  Manual;  and 

(c)  Each  emergency  response  is 
conducted  in  accordance  with  the 
examined  Emergency  Manual. 

§127.1311    Motor  vehicles. 

(a)  When  LHG  is  being  transferred  or 
stored  in  the  marine  transfer  area  of  a 
waterfront  faciUty  handling  LHG,  the 
operator  shall  ensure  that  no  person — 

(1)  Stops  or  parks  a  motor  vehicle  in 

a  space  other  than  a  designated  parking    - 
space; 

(2)  Refuels  a  motor  vehicle  within  the 
area;  or 

(3)  Operates  a  vehicle  or  other  mobile 
equipment  that  constitutes  a  potential 
source  of  ignition  within  15  meters  (49.2 
feet)  of  any  storage  container,  manifold, 
loading  arm,  or  independent  mating 
flange  containing  a  flammable  liquid  or 
vapor. 


(b)  If  motor  vehicles  are  permitted  to 
stop  in  the  marine  transfer  area  for  LHG, 
the  operator  shall  designate  and  mark 
parking  space^that — 

(1)  Do  not  block  fire  lanes; 

(2)  Do  not  impede  any  entrances  or 
exits;  and 

(3)  Are  not  located  within  15  meters 
(49.2  feet)  of  any  storage  container, 
manifold,  loading  arm,  or  independent 
mating  flange  containing  a  flammable 
liquid  or  vapor. 

§  127.1313    Storage  of  hazardous 
materials. 

(a)  Each  operator  of  a  waterfit>nt 
facility  handUng  LHG  shall  ensure  that 
no  materials  listed  in  the  table  of 
hazardous  materials  under  49  CFR 
172.101,  except  for  the  foUowing,  are 
stored  in  the  marine  transfer  area  for 
LHG: 

(1)  The  LHG  being  transferred. 

(2)  Fuel  required  by  the  vessel,  or  by 
emergency  equipment  in  the  area. 

(3)  Oily  wastes  received  from  vessels. 

(4)  Solvents,  lubricants,  paints  and    ' 
similar  materials  in  the  amount  required 
for  one  day's  operations  and 
maintenance. 

(b)  The  operator  shall  ensure  that 
flammable  Uquids  not  stored  in  bulk  are 
stored  in  accordance  with  Chapter  4  of 
NFPA  30. 

§127.1315    Preliminary  transfer  inspection. 

Before  each  transfer,  the  person  in 
charge  of  transfer  for  the  facility  shall — 

(a)  Inspect  piping  and  equipment 
within  the  marine  transfer  area  for  LHG 
to  be  used  for  transfer  and  ensure  that 
it  meets  the  requirements  in  this  part; 

(b)  Determine  the  contents,  pressure, 
temperature,  and  capacity  of  each 
storage  tank  to  or  fi^m  which  LHG  will 
be  transferred,  to  ensure  that  it  is  safe 
for  transfer; 

(c)  Confer  with  the  person  in  charge 
of  transfer  aboard  the  vessel,  to  review 
and  agree  on — 

(1)  The  sequence  of  acts  required  for 
transfer; 

(2)  The  rate,  maximum  working 
pressure,  and  minimum  working 
temperature  of  transfer; 

(3)  The  duties,  stations,  and  watches 
of  each  person  assigned  for  transfer;  and 

(4)  The  emergency  procedures  in  the 
examined  Emergency  Manual; 

(d)  Ensure  that  the  vessel  is  securely 
moored  and  that  the  transfer 
coimections  allow  it  to  move  to  the 
limits  of  its  moorings  without  placing  a 
strain  on  the  piping,  hose,  or  loading 
arm  used  for  transfer; 

(e)  Ensure  that  each  part  of  the 
transfer  system  is  aligned  to  allow  the 
flow  of  LHG  to  the  desired  place; 

(f)  Ensure  the  display  of  tne  warning 
signs  required  by  §  127.1113; 


(g)  Ensure  that  the  requirements  of 
this  part  concerning  smoking  and  fire 
protection  are  met; 

(h)  Ensure  that  quaUfied  personnel  are 
on  duty  in  accordance  with  the 
examined  Operations  Manual  and 
§§  127.1301  and  127.1302;  and 

(i)  Test  the  following  to  determine 
that  they  are  operable: 

(1)  The  communicatiun  system 
reouired  by  §127.1111. 

(2)  The  gas  detectors  required  by 
§127.1203. 

§  127.1317    Declaration  of  Inspection. 

(a)  Each  person  in  charge  of  transfer 
for  the  facility  shall  ensure  that  no 
person  transfers  LHG  to  or  from  a  vessel 
until  a  Declaration  of  InspecUon  that 
meets  paragraph  (c)  of  this  section  is 
executed  and  signed  by  both  the  person 
in  charge  aboard  the  vessel  and  the 
person  in  charge  for  the  faciUty. 

(b)  No  person  in  charge  of  transfer  for 
the  facility  may  sign  the  Declaration 
unless  that  person  has  fulfilled  the 
requirements  of  §  127.1315  and  has 
indicated  fulfillment  of  each 
requirement  by  writing  his  or  her 
initials  in  the  appropriate  space  on  the 
Declaration. 

(c)  Each  Declaration  must  contain — 

(1)  The  name  of  the  vessel  and  that  of 
the  facility; 

(2)  The  date  and  time  that  the  transfer 
begins; 

(3)  A  Ust  of  the  requirements  in 

§  127.1315  with  the  initials  of  both  the 
person  in  charge  aboard  the  vessel  and 
the  person  in  charge  for  the  faciUty  after 
each  requirement,  indicating  the 
fulfillment  of  the  requirement; 

(4)  The  signatures  of  both  the  person 
in  charge  aboard  the  vessel  and  the 
person  in  charge  for  the  faciUty,  and  the 
date  and  time  of  signing,  indicating  that 
they  are  both  ready  to  begin  transfer: 
and 

(5)  The  signature  of  each  reUef  person 
in  charge  and  the  date  and  time  of  each 
reUef. 

(d)  The  person  in  charge  of  transfer 
for  the  facility  shaU  give  one  signed 
copy  of  the  Declaration  to  the  person  in 
charge  of  transfer  aboard  the  vessel  and 
retain  the  other. 

(e)  Each  operator  of  a  faciUty  shall 
retain  a  signed  copy  of  the  Declaration 
at  the  facility  for  30  days  after  the 
transfer. 

§127.1319    Transfer  of  LHG. 

(a)  The  operator  of  a  waterfixjut 
facility  handling  LHG  shaU  notify  the 
COTP  of  the  time  and  place  of  each 
transfer  of  LHG  in  bulk  at  least  4  hours 
before  it  l)egins. 

(b)  During  transfer,  each  operator  of  a 
waterfront  facility  handling  LHG  shall 
ensure  that — 
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(1)  The  marine  transfer  area  for  LHG 
is  under  the  supervision  of  a  person  in 
charge  certified  for  transfers  of  LHG, 
who  has  no  other  assigned  duties  diuing 
the  transfer; 

(2)  The  person  in  charge  supervises 
transfers  only  to  or  from  one  vessel  at 
a  time  unless  authorized  hy  the  COTP. 

(3)  No  person  transferring  fuel  or  oily 
waste  is  involved  in  the  transfer,  and 

(4)  No  vessel  is  moored  outboard  of 
any  LHG  vessel  unless  allowed  by  the 
COTP  or  the  examined  Operations 
Manual  of  the  faciUty. 

(c)  During  transfer,  each  person  in 
charge  of  transfer  for  the  faciUty  shall — 

(1)  Maintain  communication  with  the 
person  in  charge  of  transfer  aboard  the 
LHG  vessel; 

(2)  Ensure  that  an  inspection  of  the 
transfer  piping  and  equipment  for  leaks, 
frost,  defects,  and  other  threats  to  safety 
takes  place  at  least  once  every  transfer; 

(3)  Ensure  that— 

(i)  Transfer  of  LHG  is  discontinued  as 
soon  as  a  release  or  fire  is  detected  in 
the  area  or  aboard  the  vessel;  and 

(ii)  Transfer  of  flammable  LHG  is 
discontinued  when  electrical  storms  or 
imcontroUed  fires  approach  near  the 
area;  and 

(4)  Ensure  that  the  outdoor  Ughting 
required  by  §  127.1109  is  turned  on 
between  sunset  and  sunrise. 

(d)  Upon  completion  of  transfer  of 
LHG,  each  operator  of  a  waterfront 
fecihty  handling  LHG  shall  ensure  that 
hoses  and  loading  arms  used  for  transfer 
are  drained  of  LHG  residue  and 
depressiuized  before  disconnecting 
from  the  vessel. 

Note  to  §127.1319:  Correspooding 
standards  for  vessels  appear  at  46  CFR  part 
154. 

}  127.1321    Release  of  LHQ. 

(a)  Each  operator  of  a  waterfront 
facility  handling  LHG  shall  ensure 
that— 

(1)  No  person  intentionally  releases 
LHG  into  the  environment;  and 

(2)  If  a  release  of  LHG  or  its  vapor   - 
threatens  vessels  or  persons  outside  the 
marine  transfer  area  for  LHG,  they  are 
notified  by  the  warning  devices. 

(b)  If  LHG  or  its  vapor  is  released,  the 
person  in  charge  of  transfer  for  the 
facihty  shall — 

(1)  Immediately  notify  the  person  in 
charge  of  transfer  aboard  the  vessel  that 
transfer  must  be  shut  down; 

(2)  Shut  down  transfer  in 
coordination  with  the  person  aboard  the 
vessel; 

(3)  Notify  the  COTP  of  the  release; 
and 

(4)  Not  resume  transfer  until 
authorized  by  the  COTP. 


S  127.1325    Access  to  marine  transfer  area . 
for  LHQ. 

Each  operator  of  a  waterfront  facility 
handling  LHG  shall  ensure  that — 

(a)  Access  to  the  marine  transfer  area 
for  LHG  from  shoreside  and  waterside  is 
limited  to- 
ll) Personnel  who  woriiin  the  area, 

transfer  personnel,  vessel  personnel, 
and  delivery  and  service  personnel  in 
the  course  of  their  business; 

(2)  Federal,  State,  and  local  officials; 
and 

(3)  Other  persons  authorized  by  the 
operator; 

(b)  Each  person  allowed  into  the  area 
is  positively  identified  as  someone 
authorized  to  enter  and  that  each  person 
other  than  an  employee  of  the  facility 
displays  an  identifyhig  badge; 

(c)  Guards  are  stationed,  and  fences  or 
other  devices  are  installed,  to  prevent, 
detect,  and  respond  to  unauthorized 
access,  fires,  and  releases  of  LHG  in  the 
area,  except  that  alternative  measures 
approved  by  the  COTP  (such  as 
electronic  monitoring  or  random 
patrols)  will  be  sufficient  where  the 
stationing  of  guards  is  impracticable; 
and 

(d)  Coast  Guard  personnel  are  allowed 
access  to  the  facility,  at  any  time,  to 
make  any  examination  or  to  board  any 
vessel  moored  at  the  facility. 

Maintenance 

f  127.1401    Qenerai. 

Each  operator  of  a  waterfront  facility 
handling  LHG  shall  enstUB  that  all  cargo 
handling  equipment  is  operable,  and 
that  no  equipment  that  may  cause  the 
release  or  ignition  of  LHG  is  used  in  the 
marine  transfer  area  for  LHG. 

§127.1403    Inspections. 

(a)  Each  operator  of  a  waterfront 
faciUty  handling  LHG  shall  conduct  a 
visual  inspection  for  defects  of  each 
pressing  relief  device  not  capable  of 
being  tested. 

(b)  The  operator  shall  conduct  the 
inspection  required  by  paragraph  (a)  of 
this  section  at  least  once  each  calendar 
year,  with  intervals  between  inspections 
not  exceeding  15  months. 

§127.1405    Repairs. 

Each  operator  of  a  waterfront  facility 
handling  LHG  shall  ensure  that — 

(a)  Equipment  is  repaired  so  that — 

(1)  The  equipment  continues  to  meet 
the  applicable  requirements  in  this 
subpart;  and 

(2)  Safety  is  not  compromised;  and 

(b)  Welding  and  cuttmg  meet  NFPA 
51B. 

§127.1407    Tests. 

(a)  Each  operator  of  a  waterfront 
facility  handling  LHG  shall  conduct  a 


static  liquid-pressure  test  of  the  piping, 
hoses,  and  loading  arms  of  the  LHG- 
transfer  system  located  in  the  marine 
transfer  area  for  LHG,  and  shall  verify 
the  set  pressure  of  the  safety  and  reUef 
valves — 

(1)  After  the  system  or  the  valves  are 
altered; 

(2)  After  major  repairs  to  the  system 
or  the  valves; 

(3)  After  any  increase  in  the  MAWP 
of  the  system;  and 

(4)  At  least  once  each  calendar  year, 
with  intervals  between  tests  not 
exceeding  15  months. 

(b)  The  pressure  for  the  test  imder 
paragraph  (a)  of  this  section  Ihust  be  at 
least  1.1  times  the  MAWP  and  last  for 
at  least  30  minutes. 

(c)  The  operator  shall  conduct  a  test 
of  each  pressure  gauge,  to  ensure  that 
the  displayed  pressure  is  within  10 
percent  of  the  actual  pressuire,  at  least 
once  each  calendar  year,  with  intervals 
between  tests  not  exceeding  15  months. 

(d)  The  operator  shall  conduct  a  test 
of  each  item  of  remote  operating  or 
indicating  equipment,  such  as  a 
remotely  operated  valve,  at  least  once 
each  calendar  year,  with  intervals 
between  tests  not  exceeding  15  months. 

(e)  The  operator  shall  conduct  a  test 
of  the  emergency  shutdown  required  by 
§  127.1205  at  least  once  every  two 
months,  to  ensiue  that  it  will  perform  as 
intended.  If  transfers  of  LHG  occiu-  less 
often  than  every  two  months,  the 
operator  may  conduct  this  test  before 
each  transfer  instead  of  every  two 
months. 

(i)  The  operator  shall  conduct  a  test  of 
the  warning  alarm  required  by 
§  127.1207  at  least  once  every  six 
months,  to  ensure  that  it  will  perform  as 
intended.  If  transfers  of  LHG  occur  less 
often  than  every  six  months,  the 
operator  may  conduct  this  test  before 
each  transfer  instead  of  every  six 
months. 

§127.1409    Records. 

(a)  Each  operator  of  a  waterfront 
faciUty  handling  LHG  shall  keep  on  file: 

(1)  A  description  of  the  components 
inspected  or  tested  imder  §  127.1403  or 
127.1407. 

(2)  The  date  and  results  of  each 
inspection  or  test  under  §  127.1403  or 
127.1407. 

(3)  A  description  of  any  repair  made 
after  the  inspection  or  test. 

(4)  The  date  and  a  description  of  each 
alteration  or  major  repair  to  the  LHG 
transfer  system  or  its  valves. 

(b)  The  operator  shall  keep  this 
information  on  file  for  at  least  24 
months  after  the  inspection,  test, 
alteration,  or  major  repair. 
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Firefighting  Equipment 

§127.1501    General. 

(a)  The  nimiber,  kind,  and  place  of 
equipment  for  fire  detection,  protection, 
control,  and  extinguishment  must  be 
determined  by  an  evaluation  based 
upon,  sound  principles  of  fire-protection 
engineering,  analysis  of  local 
conditions,  hazards  within  the 
waterfront  facility  handling  LHG,  and 
exposure  to  other  property.  A 
description  of  the  number,  kind,  place, 
and  use  of  fire  equipment  determined 
by  this  evaluation  must  appear  in  the 
Emergency  Manual  for  each  faciUty.  The 
evaluation  for  each  new  faciUty  and  for 
aU  new  construction  on  each  existing 
faciUty  must  be  submitted  to  the  COTP 
for  review  when  the  emergency  manual 
is  submitted  imder  §  127.103. 

(b)  AU  fire  equipment  for  each  faciUty 
must  be  adequately  maintained,  and 
periodically  inspected  and  tested,  so  it 
will  perform  as  intended. 

(c)  The  foUowing  must  be  red  or  some 
other  conspicuous  color  and  be  in 
places  that  are  readily  accessible: 

(1)  Hydrants  and  standpipes. 

(2)  Hose  stations. 

(3)  Portable  fire  extinguishers. 

(4)  Fire  monitors. 

(d)  Fire  equipment  must  bear  the 

i  i^proval,  if  appUcable,  of  Underwriters 
jtboratories,  Inc.,  Factory  Mutual 
Research  Corporation,  or  other 
independent  laboratory  recognized  by 
NFPA. 

§127.1503    Portable  fire  extinguishers. 

Each  operator  of  a  waterfront  faciUty 
handling  LHG  must  provide  portable 
fire  extinguishers  of  appropriate, 
number,  size,  and  kind  in  the  marine 
transfer  area  for  LHG  in  accordance  with 
NFPA  10. 

§127.1505    Emergency  response  end 
rescue. 

(a)  Each  waterfront  facility  handling 
LHG  must  arrange  for  emergency 
response  and  rescue  pending  the  arrival 
of  resoiures  for  firefighting  or  pollution 
control.  Response  and  rescue  may  be 
performed  by  faciUty  personnel  or  by  an 
off-site  organization. 

(1)  If  response  and  rescue  are 
performed  by  faciUty  persoimel, 
appropriate  training  and  equipment  for 
personnel  protection  must  be  furnished 
to  those  personnel.  Training  and 
equipment  that  meets  29  CFR  1910.120, 
hazardous-waste  operations  and 
emergency  response,  will  be 
appropriate. 

;   (2)  If  response  and  rescue  are 
performed  by  an  off-site  organization, 
the  organization  must  enter  into  a 
written  agreement  with  the  facility 


indicating  the  services  it  will  perform 
and  the  time  within  which  it  wiU 
perform  them  to  injured  or  trapped 
personnel, 
(b)  [Reserved] 

§127.1507    Water  systems  for  fire 
protection. 

(a)  Each  waterfront  faciUty  handling 
LHG  must  have  a  supply  of  water  and 
a  means  for  distributing  and  applying 
the  water  to  protect  personnel;  to  cool 
storage  tanks,  equipment,  piping,  and 
vessels;  and  to  control  unignited  leaks 
and  spills  in  the  marine  transfer  area  for 
LHG  except  when  the  evaluation 
required  by  §  127.1501(a)  indicates 
otherwise,  llie  evaluation  must  address 
fire  protection  for  structures,  cargo,  and 
vessels.  Each  water  system  must  include 
on  the  pier  or  wharf  at  least  one  2  V2- 
inch  supply  line,  one  2V2-inch  fire 
hydrant,  and  enough  2V2-inch  hose  to 
connect  the  hydrant  to  the  vessel. 

(b)  Each  water  system  must  fully  and 
simultaneously  supply,  for  at  least  2 
hours,  all  fixed  fire-protection  systems, 
including  monitor  nozzles,  at  their 
designed  flow  and  pressiu«  for  the 
worst  single  JJicident  foreseeable,  plus 
63  L/s  (1000  gpm)  for  streams  from 
hand-held  hoses. 

§  1 27. 1 509    Equipment  for  controlling  end 
extingulsMng  fires. 

(a)  Within  each  marine  transfer  area 
for  LHG  of  each  waterfront  facility 
handling  LHG  that  transfers  a  flammable 
LHG,  portable  or  wheeled  fire 
extinguishers  suitable  for  gas  fires, 
preferably  dry  chemical  extinguishers, 
must  be  available  at  strategic  sites,  as 
determined  by  the  evaluation  required 
by  §  127.1501(a). 

(b)  Fixed  systems  for  extinguishing  or 
controlling  fires  may  be  appropriate  for 
protection  against  particular  hazards. 
The  evaluation  required  by 

§  127.1501(a)  may  specify  the  use  of  one 
or  more  of  the  following  fixed  systems: 

(1)  Low-,  medium-,  or  high-expansion 
foam. 

(2)  Dry  chemicals. 

(3)  Water  applied  as  deluge,  spray,  or 
sprinkle. 

(4)  Carbon  dioxide. 

(5)  Other  NFPA  approved  fire 
extinguishing  media. 

§  1 27.1 51 1    International  shore  connection. 

Each  marine  transfer  area  for  LHG  that 
receives  foreign  flag  vessels  must  have 
an  international  shore  connection 
meeting  the  requirements  of  ASTM  F- 
1121. 

Fire  Protection 

§127.1601    Smoking. 

Each  operator  of  a  waterfront  faciUty 
handling  LHG  shall  ensure  that  no 


person  smokes  in  the  marine  transfer 
area  for  LHG  unless — 

(a)  Neither  flammable  LHG  nor  its 
vapors  are  present  in  the  area;  and 

(b)  The  person  is  in  a  place  designated 
and  marked  in  accordance  wdth  local 
law. 

§127.1603    Hotvtfork. 

Each  operator  of  a  waterfront  faciUty 
handling  LHG  shall  ensure  that  no 
person  conducts  welding,  torch  cutting, 
or  other  hotwork  on  the  facility,  or  on 
a  vessel  moored  to  the  faciUty,  unless — 

(a)  The  COTP  has  issued  a  permit  for 
that  hotwork;  and 

(b)  The  conditions  of  the  permit  are 
met. 

§127.1605    Other  sources  of  Ignition. 

Each  operator  of  a  waterfront  facility 
handling  LHG  shall  ensure  that  in  the 
marine  transfer  are  for  LHG — 

(a)  There  are  no  open  fires  or  open 
flame  lamps; 

(b)  Heating  equipment  will  not  ignite 
combustible  material; 

(c)  Each  chimney  and  appUance  has  a 
spark  arrestor  if  it  uses  solid  fuel  or  is 
located  where  sparks  may  ignite 
combustible  material;  and 

(d)  All  rubbish,  debris,  and  waste  go 
into  appropriate  receptacles. 

§127.605  Table  I    [Added] 

19.  A  new  Table  1  is  added  after  new 
§  127.1605  to  read  as  foUows: 

Table  1  to  Part  127.— List  of 
Products  and  Hazards 


Product 


Acetaktehyde  „ 

Ammonia,  anhydrous „ 

Butadiene 

Butanes 

Butane  and  propane  (mixtures)  ... 

Butytenes 

Chlorine 

Dimethylamine  

Ethane 

Ethyl  chloride  

Ethylene  

Ethylene  oxkJe  

Methyl-acetylene  and  propadiene 
(mixtures). 

Methyl  bromide  

Methyl  chloride 

Propane 

Propylene 

Sulphur  dioxide  

Vinyl  chloride 


Hazard 


F*T 

T 

F 

F 

F 

F 

T 

F+T 

F 

F+T 

F 

F+T 

F 

F+T 
F+T 

F 
F 
T 
F+T 


Note:  "F"  indicates  a  flammable  product. 
'T'  indicates  a  toxic  product  "F&T"  indicates 
a  product  both  flammable  and  toxic. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  990 
RIN  064a-AE13 

Naturai  Resource  Damage 
Assessments 

agency:  National  Oceanic  and 

Atmospheric  Administration  (NCAA), 

Commerce. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Section  1006(e)(1)  the  Oil 
Pollution  Act  of  1990  (OPA)  requires  the 
President,  acting  through  the  Under 
Secretary  of  Commerce  for  Oceans  and 
Atmosphere,  to  promulgate  regulations 
for  the  assessment  of  natural  resource 
damages  resulting  from  a  discharge  or 
substantial  threat  of  a  discharge  of  oil. 
By  today's  Notice,  the  National  Oceanic 
and  Atmospheric  Administration 
(NOAA)  is  seeking  comments 
concerning  the  proposed  rule. 

The  proposed  rule  is  for  the  use  of 
authorized  federal,  state,  Indian  tribal, 
and  foreign  officials,  referred  to  in  OPA 
as  "trustees."  Natural  resource  damage 
assessments  are  not  identical  to 
response  or  remedial  actions  addressed 
by  the  larger  statutory  scheme  of  OPA. 
Assessments  are  not  intended  to  replace 
response  actions,  which  have  as  their 
primary  purpose  the  protection  of 
himian  health,  but  to  supplement  them, 
by  providing  a  process  for  making  the 
public  whole  for  injury  to  natiu-al 
resources  and/ or  services. 

Reviewers  of  this  proposed  rule 
should  be  aware  that  NOAA  is  subject 
to  a  consent  decree  that  requires  NOAA 
to  submit  a  final  rule  to  the  Federal 
Register  by  the  end  of  December  1995 
(Natural  Resources  Defense  Council  v. 
United  States  Coast  Guard,  No.  CV-94- 
4892.  Order  for  Partial  Settlement 
(E.D.N. Y.  June  26,  1995).  Due  to  the 
short  timeframe  for  development  of  a 
final  rule,  reviewers  should  not  expect 
any  extensions  of  the  comment  period. 
DATES:  Written  comments  should  be 
received  no  later  than  October  2, 1995. 
ADDRESSES:  Written  comments  are  to  be 
submitted  to  Linda  Burlington  or  Eli 
Reinharz,  do  NOAA/GCNR,  1315  East- 
West  Highway.  SSMC  #3,  Room  15132, 
Silver  Spring,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Burlington  (telephone  (301)  713- 
1217)  or  Eh  Reinharz  (telephone  (301) 
713-3038,  ext.  193),  Office  of  General 
Counsel  Natural  Resources,  FAX  (301) 
713-1229. 

SUPPt^MENTARY  INFORMATION:  The  Oil 
Pollution  Act  of  1990  (OPA),  33  U.S.C. 


2701  et  seq.,  provides  for  the  prevention 
of,  liabiUty  for,  removal  of,  and 
compensation  for  the  discharge,  or 
substantial  threat  of  discharge,  of  oil 
into  or  upon  the  navigable  waters  of  the 
United  States,  adjoining  shorelines,  or 
the  Exclusive  Economic  Zone  (an 
incident).  Section  1006(b)  of  OPA 
provides  for  the  designation  of  federal, 
state,  Indian  tribal,  and  foreign  natural 
resoiffce  trustees  to  determine  if  injury 
to,  destruction  of,  loss  of,  or  loss  of  use 
of  natiu^l  resources  and/or  services  has 
resulted  from  an  incident,  assess  natural 
resource  damages,  present  a  claim  for 
damages  (including  the  reasonable  costs 
of  assessing  damages),  recover  damages, 
and  develop  and  implement  a  plan  for 
the  restoration,  rehabilitation, 
replacement,  or  acquisition  of  the 
equivalent  of  the  injiued  natural 
resources  and/or  services  imder  their 
trusteeship. 

Section  1006(e)(1)  of  OPA  requires  the 
President,  acting  through  the  Under 
Secretary  of  Commerce  for  Oceans  and 
Atmosphere,  to  promulgate  regulations 
for  the  assessment  of  natural  resoiuce 
damages  resulting  from  incidents.  By 
today's  Notice,  NOAA  is  seeking 
comments  concerning  the  proposed 
rule.  The  proposed  rule  is  for  use  by 
designated  trustees. 

On  January  7, 1994,  NOAA  published 
a  proposed  rule  for  assessing  natural 
resource  damages  xmder  OPA  (59  FR 
1061).  NOAA  received  niunerous 
comments  on  the  January  1994 
proposed  rule.  Based  on  these 
comments,  NOAA  is  considering  a 
fundamental  restructuring  of  the  rule  to 
provide  even  greater  emphasis  upon 
restoration.  To  ensure  that  all  interested 
parties  have  adequate  opportimity  to 
review  and  comment  on  this 
restructuring,  NOAA  is  reproposing  the 
rule. 

There  are  several  significant 
differences  between  today's  proposed 
rule  and  the  January  1994  proposed 
rule.  First,  today's  proposed  rule 
eliminates  the  need  for  the 
determination  of  "compensable  values" 
as  a  separate  component  of  a  natural 
resource  damage  claim.  However,  this 
approach  does  not  make  the  value  of 
natural  resoiuces  irrelevant.  Value  still 
plays  an  important  role  in  designing 
restoration  actions  that  will  truly  make 
the  public  and  environment  whole  for 
the  types  of  natural  resource  injuries 
and  service  losses  resulting  from  an 
incident.  Second,  the  proposed  rule 
emphasizes  that  trustees  will  be  seeking, 
on  behalf  of  the  public,  restoration  of 
what  was  lost — natural  resources  and/or 
services  provided,  both  hiunan  and 
ecological.  Thijd,  the  proposed  rule 
brings  selection  of  restoration  actions 


clearly  into  the  public  planning  process. 
The  pubhc  process  outlined  in  the 
proposed  rule  affords  federal  agencies 
compliance  with  the  requirements  of  the 
National  Environmental  Policy  Act  and 
accomplishes  the  goal  of  public 
involvement  that  was  sought  in  the 
January  1994  proposed  rule.  Finally,  the 
proposed  rule  authorizes  trustees  to 
determine  appropriate  assessment 
methods  on  an  incident-specific  basis, 
from  a  range  of  procediu«s  including 
simplified  methods  to  complex  field 
studies.  The  proposed  rule  removes  the 
distinction  between  categories  of 
approaches  termed  "expedited"  or 
"comprehensive,"  and  provides 
guidance  for  choosing  appropriate 
methods  based  on  the  incident  and  the 
particular  natiu-al  resource  injuries  or 
service  losses  of  concern.  This  proposed 
rule  does,  however,  require  that 
assessment  methods  be  reliable  and 
valid  in  the  particular  context,  and  that 
the  methods  be  cost-effective. 

Prior  to  issuing  a  proposed  rule, 
NOAA  published  eight  Federal  Register 
Notices  requesting  information  and 
comments  on  approaches  to  developing 
natural  resource  damage  assessment 
procedures.  55  FR  53478  (December  28, 
1990).  56  FR  8307  (February  28. 1991), 
57  FR  8964  (March  13.  1992),  57  FR 
14524  (April  21,  1992),  57  FR  23067 
Oune  1, 1992),  57  FR  44347  (September 
25,  1992),  57  FR  56292  (November  27, 
1992),  and  58  FR  4601  (January  15, 
1993).  NOAA  conducted  a  public 
meeting  on  March  20, 1991,  for 
additional  public  participation  into  the 
process  and  held  four  regional 
workshops  during  1991  in  Rockville, 
Maryland;  Houston,  Texas;  San 
Francisco,  California;  and  Chicago, 
Illinois,  to  learn  of  regional  concerns  in 
coastal  and  inland  waters.  One 
workshop  held  in  Alexandria,  Virginia, 
in  November,  1991,  provided  a  forum 
for  early  discussions  of  various 
economic  issues  likely  to  be  raised 
during  the  rulemaking  process.  In 
addition,  on  August  12, 1992,  NOAA 
held  a  public  hearing  on  the  issue  of 
whether  constructed  market 
methodologies,  including  contingent 
valuation  (CV),  can  be  used  to  calculate 
reliably  passive  use  values  for  natural 
resources,  and  if  so,  under  what 
circumstances  and  under  what 
guidance.  On  January  15, 1993,  NOAA 
published  in  fiiU  the  report  of  the  panel 
commissioned  by  NOAA  to  evaluate  the 
reliability  of  CV  in  calculating  passive 
use  values  for  nattual  resources.  58  FR 
4601. 

NOAA  published  the  proposed  OPA 
rule  on  January  7, 1994  (59  FR  1061). 
The  proposed  rule  contained  a 
statement  of  issues  of  interest  to 
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stimulate  discussions  on  some  of  the 
more  intriguing  suggestions  considered 
in  developing  the  proposed  rule. 
Immediately  after  pubUshing  the 
proposed  rule,  NOAA  held  six  regional 
meetings  in  January  and  February  of 
1994.  A  seventh  workshop  was  held  in 
March  of  1994  in  Washington,  D.C.,  to 
summarize  the  discussions  and  results 
of  the  six  regional  meetings.  NOAA 
published  an  informati6nal  notice  to 
summarize  the  kinds  of  concerns  raised 
In  the  discussions  and  refine  some 
issues  on  which  NOAA  was  particularly 
soliciting  comments.  59  FR  32148  0ime 
22, 1994). 

NOAA  received  niunerous  comments 
on  the  January  1994  proposed  rule. 
Baged  on  these  comments,  NOAA  is 
considering  a  fundamental  restructiuing 
of  the  rule  to  provide  even  greater 
emphasis  upon  restoration.  To  ensiue 
that  all  interested  parties  have  adequate 
opportiuiity  to  review  and  comment  on 
this  restructuring,  NOAA  is  reproposing 
the  rule. 

This  preamble  is  organized  in  the 
following  manner:  the  Introduction 
gives  an  overview  of  the  proposed  rule 
and  is  followed  by  a  discussion  of  each 
of  the  subparts  of  this  proposed  rule. 
Subpart  A  provides  a  general 
introduction,  subpart  B  describes  trustee 
authorities,  subpart  C  gives  definitions 
pertinent  to  this  proposed  rule,  subpart 
D  describes  the  Preassessment  Phase, 
subpart  E  describes  the  Restoration 
Planning  Phase,  and  subpart  F  describes 
the  Restoration  Implementation  Phase. 
Finally,  the  preamble  provides  a  general 
summary  of  the  comments  on  the 
January  1994  proposed  rule. 

INTRGDUCTtON 

I.  Goal  of  OPA:  Focus  on  Restoration 


The  goal  of  OPA  is  to  make  the  public 
and  environment  whole  for  injurj'  to, 
destruction  of,  loss  of,  or  loss  of  use 
(injury)  of  natiu^l  resources  and/or 
services  resulting  from  an  actual  or 
substantial  threat  of  a  discharge  of  oil 
(OPA  sec.  1002(b)(2)(A)).  This  goal  is 
achieved  by  planning  and  implementing 
appropriate  actions  to  restore, 
rehabilitate,  replace,  or  acquire  the 
equivalent  of  injured  natural  resources 
and/or  services  (restore).  The  purpose  of 
this  proposed  rule  is  to  provide  a 
framework  for  conducting  soimd  natural 
resoiuce  damage  assessments  (NRDAs 
or  assessments)  that  achieve  restoration 
under  OPA  for  incidents. 

This  proposed  rule  emphasizes 
several  processes  to  achieve  the  goal  of 
restoring  injured  natural  resoiuces  and 
services:  (1)  Identification  and 
evaluation  of  injiuies  to  natiual 
resources  and/or  services;  (2)  employing 


assessment  methods  relevant  to  the 
circumstances  of  a  paitioilar  incident; 
(3)  identification  and  evaluation  of 
restoration  alternatives;  and  (4) 
involvement  of  the  public  in  the  process 
of  selecting  restoration  actions 
appropriate  for  a  given  incident. 

NOAA  believes  that  an  NRDA  process 
that  meets  the  essential  procedural 
elements  of  identifying  and  evaluating 
relevant  injuries  and  restoration 
alternatives,  and  soliciting  pubhc  input 
vkrill  accomplish  three  major  goals:  (1) 
Involve  the  public  in  the  decision  of 
what  actions  will  make  them  whole;  (2) 
ensiue  that  appropriate  scientific 
procedvues  and  methods  for 
determining  restoration  actions  for  a 
given  incident  are  followed;  and  (3) 
reduce  transaction  costs. 

NOAA  recognizes  that  restoration 
planning  by  federal  trustee  agencies  is 
subject  to  the  requirements  of  the 
National  Environmental  PoUcy  Act 
(NEPA)  (42  U.S.C.  4321  et  seq.),  except 
when  a  categorical  exclusion  applies. 
However,  NOAA  believes  that  the 
process  identified  in  this  proposed  rule 
mirrors  the  decisionmaking  process 
embodied  in  NEPA,  without  requiring 
significantly  different  steps  or  products 
than  those  envisioned  in  OPA.  Thus, 
compliance  with  the  procedures  set 
forth  in  the  proposed  rule  would  fulfill 
the  requirements  of  NEPA.  Steps  and 
products  that  are  analogous  under  OPA 
and  NEPA  are  identified  in  a  diagram  in 
Appendix  A  at  the  end  of  the  preamble. 

Finally,  NOAA  has  developed 
guidance  documents  on  various  aspects 
of  the  NRDA  process.  These  guidance 
documents  are  available  in  draft  on: 
Preassessment,  injury  assessment, 
restoration,  compensation  formulas,  and 
NEPA  compUance  (citations  for  the 
documents  are  included  in  the 
Bibliography  at  the  end  of  this 
preamble).  "These  draft  documents  are 
available  from  the  address  at  the  front 
of  this  preamble.  The  guidance 
dociunents  are  being  prepared  in 
conjunction  with  this  rulemaking  to 
provide  additional  technical 
information  to  those  performing 
assessments  imder  OPA  and  other 
interested  members  of  the  pubhc.  These 
documents  will  not  constitute 
regulatory  guidance,  nor  will  they  have 
to  be  followed  for  a  damage  assessment 
to  be  conducted  in  accordance  with 
these  regulations.  The  documents,  in 
their  final  form,  will  be  made  available 
through  a  public  information 
distribution  service. 


n.  Overview  of  the  Restcvation 
Planning  Process:  NRDA  Under  the 
Proposed  Rule 

Regardless  of  the  scope  or  scale  of  the 
incident,  the  restoration  plaiming 
process  provided  in  this  proposed  rule 
is  generally  the  same.  In  the 
Preassessment  Phase,  trustees  must  first 
determine  threshold  issues  that 
estabUsh  their  authority  to  begin  the 
NRDA  process,  such  as:  (1)  Whether 
OPA  is  applicable  (e.g.,  did  the  incident 
involve  oil?);  (2)  whether  an  exclusion 
from  Uabihty  under  the  statute  applies 
(e.g.,  natural  resources  were  affected  by 
a  discharge  from  a  pubUc  vessel);  and 
(3)  whether  natural  resources  undet 
their  trustee  authority  were  potentially 
affected  by  the  incident.  Trustees  then 
assess  whether  injiuies  will  be 
adequately  addressed  through  response 
actions,  or  whether  further  action  is 
warranted  to  consider  the  need  for 
additional  restoration. 

If  further  action  is  justified,  the 
trustees  prepare  a  "Notice  of  Intent  to 
Conduct  Restoration  Planning."  or 
"Notice."  Based  on  information 
available  at  this  early  stage  of  the 
assessment  process,  the  Notice  may  also 
describe  the  trustees'  proposed  strategy 
for  assessing  injury  and  determining 
appropriate  restoration  actions.  This 
proposed  rule  advocates  using  injury 
assessment  procedures  that  directly 
provide  information  on  restoration  and 
are  cost  effective. 

Once  the  Notice  is  published,  trustees 
continue  with  the  injury  assessment 
component  of  the  Restoration  Planning 
Phase,  in  which  trustees  evaluate 
natural  resource  and/or  service  injuries. 
Following  injury  assessment,  trustees 
determine  the  type  and  scale  of 
restoration  to  address  the  injuries. 
Restoration  under  the  proposed  rule 
includes  two  components:  (1)  Primary 
restoration — actions  taken  to  return  the 
injured  resources  and  services  to 
baseline,  including  the  natural  recovery 
option,  and  (2)  compensatory 
restoration — actions  to  make  the 
environment  and  pubhc  whole  for 
resource  services  lost  from  the  date  of 
the  incident  until  recovery  of  the 
injured  resources.  The  type  and  scale  of 
compensatory  restoration  are  related  to 
the  type  and  scale  of  primary  restoradon 
selected.  Scaling  of  appropriate 
compensatory  restoration  actions  is 
accomplished  on  a  service-to-service 
comparison  to  services  lost  as  a  result  of 
the  incident,  or  through  valuing  the  loss 
of  the  services  and  gains  from 
compensatory  restoration  projects  where 
service-based  scaling  is  not  feasible. 

Trustees  develop  a  Draft  Restoration 
Plan,  identifying  and  evaluating  a 
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reasonable  range  of  alternatives  for 
restoring  the  injuries,  including  a  no- 
action  alternative,  and  describing  the 
trustees'  tentative  preferred  alternatives. 
The  Draft  Restoration  Plan  is  subject  to 
pubUc  review  and  comment,  after  which 
a  Final  Restoration  Plan  is  developed. 
The  Final  Restoration  Plan  is  then 
implemented  during  the  Restoration 
Implementation  Phase,  either  through 
an  agreement  by  the  parties  responsible 
for  the  incident  (responsible  parties)  to 
implement  restoration  with  trustee 
oversight,  through  immediate  payment 
of  the  demand  for  restoration  costs  by 
the  responsible  parties,  or  through 
Utigation  to  collect  restoration  costs. 

"ftie  timing  and  degree  of  public 
involvement  in  the  assessment  process, 
and  the  type  of  dociunents  produced  at 
various  stages  of  the  process,  will  be 
tailored  to  the  scope  and  scale  of  the 
incident.  For  instance,  for  small 
incidents  assessed  with  a  model  or 
compensation  formula,  it  may  be 
appropriate  to  compress  the  Notice  and 
draft  restoration  documents  into  a  single 
docimient  that  reports  the  inputs  used 
and  results  of  the  model  appUcation, 
along  with  the  alternate  and  preferred 
restoration  actions.  In  contrast,  larger 
incidents  that  require  in-depth  site- 
specific  studies  to  identify  and  evaluate 
appropriate  restoration  may  require  a 
series  of  plans  that  would  benefit  from 
public  notice  and/or  comment.  In 
addition,  when  trustees  propose  to 
implement  part  of  a  regional  restoration 
plan  for  a  given  incident  and  that  plan 
has  previously  been  available  for  public 
review  and  conunent,  trustees  may 
choose  only  to  notify  the  public  of  the 
decision  to  link  a  given  incident  to  the 
regional  plan. 

in.  Issues  of  Interest 

A.  Evaluating  a  Reasonable  Range  of 
Restoration  Alternatives 

Restoration  actions  under  this 
proposed  nde  are  defined  to  include 
activities  designed  to  make  the 
environment  and  public  whole  for 
natural  resources  and/or  services 
injiued  as  a  result  of  an  incident. 
Restoration  is  defined  to  include 
primary  restoration  actions  that  retiun 
injured  natxiral  resources  and  services  to 
the  conditions  that  would  have  existed 
in  the  absence  of  the  incident,  and 
compensatory  restoration  actions  that 
make  the  public  and  the  envirorunent 
whole  for  interim  service  losses.  Thus, 
throughout  this  proposed  rule, 
"restoration"  refers  to  any  appropriate 
combination  of  primary  and 
compensatory  restoration  actions 
designed  to  address  natural  resource 
and  service  injuries. 


NOAA  proposes  that  trustees  identify 
a  reasonable  range  of  restoration 
alternatives  and  then  evaluate  those 
alternatives  based  on  such  fJactors  as:  (1) 
Extent  to  which  each  alternative  can 
retiun  the  injured  natural  resoiuces  and 
services  to  baseline  and  make  the 
environment  and  pubUc  whole  for  the 
interim  service  losses;  (2)  extent  to 
which  each  alternative  improves  the 
rate  of  recovery;  (3)  extent  to  which 
each  alternative  will  avoid  additional 
injury;  (4)  level  of  luicertainty  in  the 
success  of  each  alternative;  (5)  extent  to 
which  each  alternative  benefits  more 
than  one  natural  resource  and/or 
service;  (6)  cost  of  each  alternative;  (7) 
effects  of  each  alternative  on  pubhc 
health  and  safety,  and  the  environment; 
and  (8)  whether  any  alternative  violates 
any  laws  or  regulations. 

Like  NEPA,  this  proposed  rule  only 
requires  that  a  reasonable  range  of 
restoration  alternatives  be  considered. 
Under  OPA,  trustees  are  directed  to 
return  injured  natiual  resources  and 
services  to  the  condition  that  would 
have  existed  in  the  absence  of  the 
incident.  Thus,  trustees  must  evaluate 
possible  restoration  actions  in  light  of 
their  effectiveness  In  returning  natiu^l 
resources  and  services  to  baseline.  The 
lowest  cost  restoration  alternative  may 
not  always  represent  the  preferred 
alternative.  Instead,  the  costs  of 
restoration  alternatives  should  be 
evaluated  by  comparing  the  costs  of 
alternative  actions  to  the  relative 
effectiveness  of  each  in  returning 
injured  natural  resources  and  services  to 
baseline  taking  interim  service  losses 
into  account.  Also  Uke  NEPA,  trustees 
following  this  proposed  rule  are 
required  to  consider  a  no-action 
alternative. 

B.  Regional  Restoration  Planning 

Regional  restoration  planning  is 
encoiu-aged  under  this  proposed  rule  as 
a  mechanism  to  plan  and  implement 
restoration  for  small  incidents  resulting 
in  natural  resource  and/or  service 
injiu^,  where  incident-specific 
restoration  is  impractical.  The  regional 
restoration  planning  process  can  pull 
together  proposed  or  desired  projects 
from  numerous  pubUc  entities,  where 
such  projects  would  be  ex{>ected  to 
restore  the  types  of  natural  resource  and 
service  injuries  anticipated  from 
incidents  in  particular  geographic  areas. 
Regional  restoration  plans  will  shorten 
the  assessment  schedule  and  reduce 
overall  costs,  especially  for  small 
incidents.  NOAA  proposes  the  NEPA 
programmatic  environmental  impact 
analysis  as  a  model  for  evaluating 
regional  restoration  plans. 


C.  Technical  Adequacy  of  Assessment 
Procedures 

Under  this  proposed  rule,  the  type 
and  scale  of  technical  and  scientific 
analyses  should  be  focused  on 
information  requirements  for 
determining  restoration  given  the 
ciramistances  of  a  particular  incident. 
In  making  the  determination  of 
technical  adequacy,  trustees  should  be 
guided  by  current  understanding  of  best 
scientific  practices.  However,  when 
choosing  among  assessment  procedures 
and  methods  that  could  provide  greater 
levels  of  certainty  or  precision  in 
assessment  variables,  trustees  should 
evaluate  the  costs  and  time 
requirements  of  more  in-depth 
procedures,  expected  increase  in 
precision,  and  likelihood  that  greater 
precision  will  result,  relative  to  the 
expected  total  damages  for  the  injiuy 
being  evaluated.  Thus,  for  a  given  set  of 
circumstances,  use  of  a  model  or 
extrapolation  from  the  scientific 
Uterature  may  be  more  appropriate  for 
determining  restoration  than  generating 
site-specific  field  data.  This  analysis  of 
increased  costs  associated  with 
expected  increases  in  amoimt  and 
quality  of  assessment  information 
provided  by  different  methods  will 
ensiue  that  assessment  procedures  and 
methods  chosen  are  reasonable. 

D.  Public  Participation 

OPA  section  1006(c)(5)  requires  that 
the  restoration  process  be  open  to  the 
public  before  final  decisions  are  made 
and  actions  taken.  The  restoration 
planning  process  should  provide  an 
adequate  opportunity  for  public 
participation  and  addressing  pubUc 
concerns. 

In  light  of  this  requirement,  NOAA  is 
proposing  an  open  planning  process.  To 
prevent  delays  in  the  restoration  process 
at  the  time  of  em  incident,  trustees 
should  afford  the  public  an  opportimity 
to  be  involved  in  planning  activities 
prior  to  an  incident  (i.e.,  pre-incident 
planning  and  regional  restoration  plan 
development).  If  pre-incident  public 
planning  is  not  possible,  the  pubUc 
must,  at  a  minimum,  be  invited  to 
participate  in  the  development  of  draft 
and  final  incident-specific  restoration 
plans.  The  nature  of  pubhc  participation 
will  depend  on  the  issues  and  actions 
being  considered;  however,  common 
elements  include:  (1)  Notice  of  the 
decision  to  proceed  with  restoration 
planning;  (2)  notice  and  comment  on  a 
Draft  Restoration  Plan;  and  (3)  notice  of 
a  Final  Restoration  Plan.  Public 
meetings  may  be  appropriate  in  certain 
circumstances. 
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If 


In  regard  to  the  development  of  a 
restoration  plan,  NOAA  beUeves  that 
effective  public  participation  enhances 
the  probability  that  appropriate 
restoration  actions  will  be  implemented. 
SoUcitation  of  comments  from  members 
of  the  scientific  community,  including 
natiual  resource  injury,  restoration,  and 
economic  experts,  as  part  of  a  pubUc 
participation  program  may  supplement 
expert  peer  review  of  trustee  strategies, 
plans,  and  tentative  decisions.  This  type 
of  public  participation  would  also 
satisfy  NHPA's  requirement  that  the 
pubhc  be  involved  in  assessing  the 
environmental  consequences  of  major 
federal  actions.  NOAA  also  believes  that 
Restoration  Plans  developed  under  this 
proposed  rule  serve  as  Environmental 
Impact  Statements  (EIS)  for  purposes  of 
NEPA.  Examples  of  restoration  plans 
that  follow  the  NEPA  EIS  format  are 
Usted  in  the  bibhography  at  the  end  of 
this  preamble. 

Cooperative  participation  by 
responsible  parties  in  the  restoration 
planning  process  is  consistent  vdth  the 
goals  of  an  open  process.  Thus,  NOAA 
beheves  that  responsible  parties  should 
be  invited  to  participate  in  the  NRDA 
process,  where  such  participation  will 
not  impede  fulfilling  the  trustees' 
mandate  to  restore  expeditiously  injured 
natural  resources  and  services. 

DISCUSSION 

Subpart  A — Introduction 

/.  Purpose 

The  purpose  of  this  proposed  rule  is 
o  promote  expeditious  restoration  of 
natural  resources  and  services  injured  as 
a  result  of  an  incident.  To  fulfill  this 
purpose,  this  proposed  rule  provides  an 
administrative  process  for  involving 
interested  parties,  a  range  of  assessment 
procedures  for  identifying  and 
evaluating  injiuies  to  natural  resources 
and/or  services,  and  a  process  for 
selecting  appropriate  restoration  actions 
from  a  range  of  alternatives. 

17.  Scope 

This  proposed  rule  is  available  for  use 
by  designated  federal,  state,  Indian 
tribal,  and  foreign  natuiral  resource 
trustees  to  determine  appropriate 
actions  to  restore  natiiral  resources  and 
services  injured  by  a  discharge,  or 
substantial  threat  of  a  discharge,  of  oil 
into  or  upon  navigable  waters  or 
adjoining  shorelines  or  the  Exclusive 
Economic  Zone. 

The  Secretaries  of  the  Interior, 
Commerce,  Agriculture,  Defense,  and 
Energy  are  the  primary  federal  natural 
resources  trustees.  The  roles  and 
responsibilities  of  the  various  federal 
departments  regarding  NRDA  vary 


according  to  their  resource  management 
responsibihties  and  the  susceptibihty  of 
these  natural  resources  and/or  services 
to  injury.  Designation  of  federal  trustees 
and  broad  guidehnes  describing  trustee 
functions  are  addressed  in  subpart  G  of 
the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  40  CFR  part  300.600.  For  state 
trustees,  most  governors  have  delegated 
trustee  responsibilities  to  specific  state 
agencies,  as  provided  under  OPA. 

ni.  Effect  of  Using  These  Regulations 

Assessments  performed  by  federal, 
state,  or  Indian  tribal  trustees  in 
accordance  with  these  regulations 
receive  the  evidentiary  status  of  a 
rebuttable  presumption  provided  by 
OPA  section  1006(e)(2).  hi  brief,  this 
presumption  means  that  the  responsible 
parties  have  the  burden  of  proving  that 
the  trustees'  claim  and  determinations 
are  incorrect.  This  presumption  applies 
to  all  assessment  procedures  developed 
under  this  proposed  rule.  However, 
where  trustees  use  procedures  that  are 
determined  not  to  be  in  accordance  with 
this  proposed  rule,  trustees  will  not 
obtain  a  rebuttable  presiunption  for  that 
portion  of  the  assessment.  Assessments 
performed  by  foreign  trustees  in 
accordance  with  these  regulations  are 
not  entitled  to  a  rebuttable  |)resumption. 

IV.  Coordination 

A.  General 

Coordination  among  all  parties 
affected  by  an  incident  is  crucial  to  an 
efficient  and  effective  assessment. 
Coordination,  from  pre-incident 
planning  through  joint  and  cooperative 
assessment,  restoration  planning  and 
implementation,  can  assist  in  decreasing 
the  time  until  restoration  is 
implemented,  preventing  double 
recovery  of  damages,  and  ensuring  that 
assessment  costs  are  reasonable.  More 
detailed  discussion  of  some  aspects  of 
coordination  appears  in  Appendix  B  at 
the  end  of  this  preamble. 

B.  Coordination  Among  Trustees 

This  proposed  rule  encoiu-ages 
trustees  with  shared  or  overlapping 
natural  resoiuce  management  and 
protection  jurisdiction  to  coordinate 
thefr  NRDA  activities,  including 
coordination  in  pre-incident  planning. 
Coordination  among  trustees  will  avoid 
duplicative  claims  for  damages,  address 
shared  trust  resource  concerns,  and 
result  in  more  effective  funding  of 
assessment  work.  Trustees  must 
designate  a  Lead  Administrative  Trustee 
for  each  joint  assessment  under  this 
proposed  rule  and  the  NCP.  This  rule 
encoiu'ages  trustees  to  consider 


cooperation  agreements  such  as 
memoranda  of  understanding,  to 
structure  both  non-incident  and 
incident-specific  activities.  Trustees 
may  act  independently  when  there  is  a 
reasonable  basis  for  dividing  NRDA 
responsibihties,  so  long  as  there  is  no 
double  recovery  of  damages  for  the  same 
Incident  and  natural  resource.  However, 
independent  assessments  may  not  be  in 
the  best  interests  of  the  trustees,  the 
responsible  party,  or  in  achieving 
prompt  restoration  of  injured  resources. 

C.  Coordination  With  Response 
Agencies 

Coordination  among  trustees  and 
response  agencies  can  result  in  reducing 
or  eliminating  natural  resource  and/or 
service  injuries  residual  to  the  cleanup. 
"Response"  or  "cleanup"  refers  to  those 
actions  taken  imder  the  NCP  to  protect 
pubhc  health  and  welfare  or  the 
environment  when  there  is  a  discharge 
or  a  substantial  threat  of  a  discharge  of 
oil,  including  actions  to  contain  or 
remove  discharged  oil  from  water  and 
shorelines. 

D.  Coordination  With  Responsible 
Parties 

Active  and  early  involvement  of 
responsible  parties  may  eliminate  some 
of  the  problems  trustees  have 
encountered  immediately  following  an 
incident,  such  as  lack  of  funding, 
personnel  and  equipment.  In  addition,  a 
joint  trustee-responsible  party 
assessment  may  be  more  cost-effective 
and  avoid  duplicate  studies.  Therefore, 
the  proposed  rule  reqmres  the  trustees 
to  invite  the  responsible  parties  to 
participate  in  the  NRDA  process. 

The  proposed  rule  leaves 
determination  of  the  timing  and  extent 
of  responsible  party  participation  to  the 
judgment  of  the  tmstees  on  an  incident- 
specific  basis.  While  active  responsible 
party  involvement  is  the  preferred 
method  of  conducting  assessments,  it 
may  not  be  appropriate  for  trustees  to 
delay  assessment  activities  while 
negotiating  the  terms  of  responsible 
party  involvement. 

In  making  a  determination  to  allow 
responsible  party  participation  in  the 
assessment,  trustees  should  consider 
factors  including,  but  not  Umited  to:  (1) 
Whether  responsible  parties  have  been 
identified;  (2)  the  willingness  of 
responsible  parties  to  participate  in  the 
assessment;  (3)  the  wrillingness  of 
responsible  parties  to  fund  assessment 
costs  of  the  trustees;  and  (4)  the 
willingness  and  ability  of  responsible 
parties  to  conduct  assessment  activities 
in  a  technically  sound  and  timely 
manner. 
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E.  Coordination  With  the  Pubhc 

A  major  goal  of  OPA  is  to  involve  the 
public  in  the  restoration  planning 
process.  The  proposed  rule  requires 
trustees  to  provide  pubUc  notice  of  their 
intent  to  conduct  restoration  planning, 
and  allow  for  pubUc  review  and 
conunent  on  the  Draft  Restoration  Plan. 
Depending  on  the  nature  of  the  incident 
and  expected  assessment  activities, 
comment  may  be  solicited  at  additional 
stages  to  ensure  the  best  information 
base  is  available  to  trustee 
decisionmakers. 

In  highly  complex  incidents,  or  those 
incidents  that  are  expected  to  involve 
multi-year  efforts,  trustees  may  have  an 
opportunity  to  set  up  one  or  a  series  of 
public  meetings  to  ensure  opportimity 
for  pubUc  input.  Attendance  should  be 
encouraged  by  all  parties  that  are 
involved,  participating,  or  interested  in 
the  incident. 

Trustees  may  also  conduct  pubhc 
outreach  on  non-incident-specific 
restoration  issues.  Trustees  are 
responsible  for  representing  the  pubUc's 
interests  in  natxiral  resources  and/or 
services  affected  by  incidents.  Trustees 
can  better  fulfill  this  trust  responsibihty 
by  informing  the  pubhc  about  NRDA 
provisions  in  statutes  and  the  processes 
trustees  imdergo  in  assessing  injury  and 
determining  restoration  actions. 

To  the  fullest  extent  practicable, 
trustees  should  implement  pubhc 
outreach,  which  will: 

(1)  Encourage  a  broad  understanding 
of  restoration  and  build  trust,  thus 
allowing  for  quicker  recognition  and 
support  of  the  restoration  process 
overall; 

(2)  Provide  opportimities  for  joint 
fact-finding,  improving  the  collection  of 
quahty  data;  and 

(3)  incorporate  pubhc  concern, 
providing  for  more  effective  restoration 
planning. 

V.  Considerations  for  Facilitating 
Restoration 

A.  General 

Pre-incident  planning  and  regional 
restoration  plan  development  are  tools 
trustees  should  consider  as  means  to 
enhance  successful  restoration  planning 
and  implementation.  More  extensive 
discussion  on  these  topics  is  included 
in  Appendix  B  at  the  end  of  this 
preamble. 

B.  Pre-hicident  Planning 

NOAA  beUeves  that  commitment  of 
time,  funding,  and  personnel  to 
planning  prior  to  an  incident  will  help 
ensure  that  the  assessment  process 
results  in  technically  sound  and  cost- 
effective  plans.  Pre-incident  plans  may: 


identify  natural  resource  damage 
assessment  teams;  establish  trustee 
notification  systems;  identify  support 
services;  identify  natiural  resources  and/ 
or  services  at  risk;  identify  regional  and 
area  response  agencies  and  officials; 
identify  available  baseline  information; 
estabUsh  data  management  systems;  and 
identify  assessment  funding  issues  and 
options.  Potentially  responsible  parties 
should  be  included  in  die  pre-inddent 
plannii^  process  to  the  fullest  extent 
practicable. 

C.  Regional  Restoration  Planning 

OPA  emphasizes  making  the 
environment  and  pubhc  whole  for 
natural  resource  and/or  service  injuries. 
Where  practicable,  incident-specific 
restoration  is  the  preferred  alternative  to 
accomphsh  this  goal.  However,  for 
many  incidents,  including  smaller 
incidents,  such  incident-specific  action 
may  be  impractical.  Yet.  the  impact  of 
small  incidents  may  still  represent  a 
significant  concern  for  trustees.  Thus,  to 
achieve  OPA's  mandate  to  restore 
injured  natural  resources  and  services 
regardless  of  the  type  and  scale  of  those 
injuries,  trustees  are  encouraged  to  use 
or  modify  existing  regional  restoration 
plans,  or  develop  new  regional 
restoration  plans.  Planning  in  a  regional 
(e.g.,  ecosystem  or  watershed)  context  is 
appropriate  so  long  as  natiual  resources 
and/or  services  comparable  to  those 
expected  to  be  injiued  by  an  incident 
are  addressed  in  the  plans. 

VI.  Review  of  the  Regulations 

Although  OPA  does  not  contain  a 
specific  provision  for  the  update  of 
these  regulations,  NOAA  beheves  that 
they  should  be  reviewed  on  a  regular 
basis  to  keep  the  procedures  current 
with  new  developments.  Thus,  NOAA  is 
proposing  that  these  regulations  be 
reviewed  and  revised,  as  appropriate,  at 
least  every  five  years. 

Subpart  B — Authorities 

/.  Relationship  to  Other  NRDA 
Regulations 

A.  CERCLA  Regxilations 

The  Department  of  the  Interior  (DOI) 
has  developed  regulations  for  assessing 
natiiral  resource  damages  resulting  from 
hazardous  substance  releases  imder  the 
Comprehensive  Environmental 
Response,  Compensation,  and  LiabiUty 
Act  of  1980  (CERCLA)  (42  U.S.C.  9601 
et  seq.),  and  the  Clean  Water  Act  (33 
U.S.C.  1321  et  seq.).  The  CERCLA 
regulations  are  codified  at  43  CFR  part 
11.  The  CERCLA  regulations  originally 
apphed  to  natural  resource  damages 
resulting  from  oil  discharges  as  well  as 
hazardous  substance  releases.  This 


proposed  rule  will  supersede  43  CFR 
part  11  with  regard  to  discharges  of  oil 
and  substantial  threats  of  a  discharge  of 
oil,  when  final.  Assessments 
commenced  under  the  CERCLA 
regulations  before  the  effective  date  of 
the  final  OPA  rule  may  be  completed  in 
comphance  with  the  CERCLA 
regulations,  and  will  be  deemed 
conducted  in  accordance  with  the  OPA 
regulations. 

If  natural  resources  and/or  services 
are  injvued  by  a  discharge  or  release  of 
a  mixt\u«  of  oil  and  hazardous 
substances,  trustees  must  use  43  CFR 
part  11  in  order  to  obtain  a  rebuttable 
presumption. 

B.  State,  local,  and  hidian  tribal  NRDA 
Procedures 

Many  states  have  developed  their  own 
NRDA  statutes  and  regulations.  When 
state,  local,  or  Indian  tribal  NRDA 
procedures  are  determined  to  be  in 
accordance  with  this  proposed  rule,  use 
of  these  procedures  will  afford  the 
trustees  the  evidentiary  benefit  of  the 
rebuttable  presiunption.  Under  the 
proposed  rule,  state,  local,  or  Indian 
tribal  NRDA  procedures  are  in 
accordance  with  the  OPA  regulations 
when  the  procedures: 

(1)  Require  all  recovered  damages  to 
be  spent  on  restoration,  subject  to  a  plan 
made  available  for  pubhc  review  and 
comment,  except  for  those  damages 
recovered  to  reimburse  trustees  for  past 
assessment  and  emergency  restoration 
costs; 

(2)  Determine  compensation  based  on 
injury  and/or  restoration; 

(3)  Are  consistent  with  the  standards 
for  the  technical  procedures  and 
methods  outlined  in  §990.51  of  this 
part; 

(4)  Were  developed  through  a  pubhc 
rulemaking  process;  and 

(5)  Do  not  confUct  with  OPA  or  this 
proposed  nde. 

II.  Relationship  to  the  NCP 

The  proposed  rule  would  supplement 
the  procediues  established  under  the 
NCP  for  the  response  to  an  incident,  and 
provide  procedures  by  which  trustees 
may  determine  appropriate  restoration 
of  injured  natural  resources  and  services 
that  are  not  fully  addressed  by  response 
actions  conducted  pursuant  to  the  NCP. 

///.  Prohibition  on  Double  Recovery 

The  proposed  rule  requires  trustees  to 
consider  the  actions  of  other  trustees 
with  respect  to  the  same  incident  and 
natural  resources  and  the  effect  of  the 
prohibition  on  double  recovery  of 
damages  in  OPA  section  1006(d)(3). 
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IV.  Compliance  With  Other  Applicable 
Laws  and  Regulations 

NEPA  apphes  to  restoration  planning 
by  federal  trustees,  unless  a  categorical 
exclusion  applies.  NEPA  is  triggered 
when  federal  trustees  issue  a  Notice  of 
Intent  to  Conduct  Restoration  Planning, 
under  §  990.43  of  the  proposed  rule. 
NOAA  beheves  that  comphance  with 
the  procedures  in  the  proposed  rule 
would  fulfill  the  requirements  of  NEPA. 

When  taking  actions  under  this 
proposed  rule,  trustees  must  comply 
with  all  worker  health  and  safety 
considerations  specified  in  the  NCP  for 
response  actions. 

Where  an  incident  imphcates  trustees' 
statutory  or  regulatory  requirements  in 
addition  to  those  in  OPA  and  this 
proposed  rule,  trustees  shoiUd  comply 
with  those  requirements.  Compliance 
with  all  apphcable  laws  and  regulations 
will  help  to  minimize  duphcative  and 
confhcting  efforts.  When  following 
procedural  requirements  other  than 
those  specified  by  OPA  and  this 
proposed  rule,  trustees  should  identify 
those  requirements  in  the  restoration 
plan.  Apphcable  requirements  that  may 
need  to  be  considered  include,  but  are 
not  hmited  to  the:  Endangered  Species 
Act;  Coastal  Zone  Management  Act; 
Migratory  Bird  Treaty  Act;  National 
Marine  Sanctuaries  Act;  National 
Historic  Preservation  Act;  Marine 
Mammal  Protection  Act;  worker  health 
and  safety-related  acts;  and  NCP.  To  the 
extent  that  federal  trustees  can  legally 
comply  with  state,  local,  or  Indian  tribal 
procedural  requirements,  they  should 
do  so. 

V.  Settlement  Authority 

Trustees  may  settle  claims  for  natural 
resource  damages  at  any  time,  provided 
that  the  settlement  is  adequate  in  the 
judgment  of  the  trustees  to  make  the 
environment  and  pubhc  whole  for  the 
injury,  destruction,  loss  of,  or  loss  of  use 
of  natural  resources  and/or  services  that 
have  or  are  likely  to  have  occurred;  with 
particular  consideration  of  the  adequacy 
of  the  compensation  to  provide  for  the 
restoration  of  such  resources.  Siuns 
recovered  in  settlement  of  such  claims 
may  only  be  expended  in  accordance 
wiUi  a  restoration  plan  that  is  made 
available  for  pubhc  review. 

VI.  Emergency  Restoration 

Emergency  restoration  actions  should 
be  considered  in  situations  where 
immediate  action  is  necessary  to 
minimize  continuing  or  prevent 
additional  injury.  Although  emergency 
restoration  actions  may  be  considered 
and  implemented  by  trustees  at  any 
time  throughout  the  NRDA  process  if 


the  above  conditions  are  met,  typically 
trustees  begin  evaluating  the  need  for 
emergency  restoration  during  response. 
If  emergency  restoration  actions  have 
the  potential  to  interfere  with  the 
response,  trustees  must  consult  and/or 
coordinate  with  response  agencies  prior 
to  implementing  emergency  restoration. 
Where  emergency  restoration  actions  are 
not  expected  to  interfere  with  response 
activities,  trustees  must  notify  response 
agencies  prior  to  implementation  of 
emergency  restoration  to  inform  the 
latter  of  the  trustees'  intended  actions 
and  reasoning  for  beheving  that  no 
interference  with  the  response  will 
result. 

Trustees  must  provide  notice  to  the 
responsible  parties  of  any  emergency 
restoration  actions  and  invite  their 
participation  in  the  conduct  of  those 
actions  within  a  reasonable  timefi^me. 

Emergency  restoration  is  an  exception 
to  the  OPA  section  1006(c)(5) 
requirement  that  actions  be  subject  to 
prior  pubhc  review  and  comment. 
Because  of  this  exception,  this  proposed 
rule  allows  trustees  to  take  emergency 
restoration  action  only  if  such  action  is 
feasible,  likely  to  achieve  the  goal  of 
minimisdng  or  preventing  injury,  and  is 
conducted  at  a  cost  that  is  not 
unreasonable.  Notifying  the  pubhc  of 
the  justification  for,  the  nature  and 
extent  of,  and  the  results  of  emergency 
restoration  actions  within  a  reasonable 
time  following  the  actions  is  consistent 
with  emergency  action  gmdance  under 
NEPA  as  well. 

The  costs  associated  with  evaluating, 
planning,  and  implementing  emergency 
restoration  may  be  claimed  as  part  of  the 
damages  claim. 

Subpart  C — D^nitions 

There  are  a  number  of  fundamental 
terms  and  concepts  that  are  not 
explicitly  defined  or  described  in  OPA. 
Interpretation  of  these  terms  and 
concepts  plays  a  critical  role  in  the 
NRDA  process  imder  OPA. 

Relevant  definitions  in  OPA, 
CERCLA,  the  Clean  Water  Act,  or  other 
related  laws,  and  associated  regulations, 
are  repeated  in  this  proposed  rule  as  a 
matter  of  reference.  Other  terms  and 
concepts  found  in  this  proposed  rule 
were  developed  to  be  consistent  with 
current  usage. 

This  section  concentrates  on  some  of 
the  terms  and  concepts  that  are 
foundational  to  the  NRDA  process 
under  this  proposed  rule,  such  as 
"injiuy,"  or  terms  that  do  not  possess  a 
common  meaning. 

Baseline 

As  defined  in  this  proposed  rule,  the 
term  basehne  refers  to  the  condition  of 


natural  resources  and/or  services  that 
would  have  existed  had  the  incident  not 
occurred.  Although  injury 
quantification  requires  comparison  to  a 
baseline  condition,  site-specific  baseline 
information  may  not  be  required.  In 
many  cases,  injuries  can  be  quantified 
in  terms  of  incremented  changes,  rather 
than  in  terms  of  absolute  changes 
relative  to  a  known  baseline.  For 
example.  Type  A  models  do  not  require 
site-specific  basehne  information  to 
quantify  injury.  Rather,  the  injury  is 
quantified  in  terms  of  incremental 
adverse  changes  resulting  from  the 
incident.  Similarly,  counts  of  oiled  bird 
carcasses  can  be  used  as  a  basis  for 
quantifying  incremental  bird  mortahty 
resulting  from  an  incident. 

This  proposed  rule  does  not 
distinguish  between  baseline,  historical, 
reference  or  control  data  in  terms  of 
value  and  utihty  in  determining  the 
degree  and  spatial/temporal  extent  of 
natvual  resoiutx  and/or  service  injuries. 
To  the  extent  that  baseline  data, 
historical  data,  reference  data  or  control 
data  can  provide  vahd  information  on 
which  to  base  a  determination  of  the 
projected  conditions  of  the  natural 
resource  and/or  service  in  the  absence 
of  the  incident,  these  forms  of  data  may 
effectively  serve  as  baseline 
information.  Trustees  are  encouraged  to 
collect  information  from  the  field, 
laboratory,  hteratiu^,  models,  or  any 
combination  thereof. 

Types  of  information  that  may  be 
useful  in  determining  baseline  include: 

(1)  Information  collected  on  a  regular 
basis  and  for  a  period  of  time; 

(2)  Information  identifying  historical 
patterns  or  trends; 

(3)  Information  from  areas  unaffected 
by  the  incident,  that  are  judged 
sufficiently  similar  to  the  area  of  the 
incident  witb  respect  to  the  variable 
being  measured;  or 

(4)  Information  from  the  area  of  the 
incident  after  the  particular  variable, 
e.g.,  interim  lost  use,  has  been  judged  to 
have  recovered. 

Exposure 

Exposure  documentation  is  required 
to  determine  injury  under  this  proposed 
rule  except  when  natiu^l  resource  and/ 
or  service  injuries  are  the  result  of 
response  activities  or  the  substantial 
threat  of  a  discharge  of  oil.  Exposure  can 
be  expressed  broadly  as  direct  or 
indirect  contact  with  the  discharged  oil. 
Exposure  may  be  determined,  alone  or 
in  combination,  through:  field 
investigations;  laboratory  exposure 
studies;  transport  and  fate  modeling;  or 
the  hterature. 
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Incident 

An  incident  is  any  occurrence  or 
series  of  occurrences  having  the  same 
origin,  involving  one  or  more  vessels, 
facilities,  or  any  combination  thereof, 
resulting  in  the  discharge  or  substantial 
threat  of  discharge  of  oil  into  or  upon 
navigable  waters  or  adjoining  shorelines 
or  the  Exclusive  Economic  Zone.  When 
a  discharge  of  oil  occurs,  natural 
resources  and/or  services  may  be 
injured  by  the  actual  discharge  of  oil  or 
response  activities  related  to  the 
discharge.  When  there  is  a  substantial 
threat  of  a  discharge  of  oil,  natural 
resoiut:es  and/or  services  may  also  be 
injured. 

Injury 

OPA  authorizes  trustees  to  recover 
damages  for  "injury  to,  destruction  of, 
loss  of,  or  loss  of  use  of  natural 
resoiux:es  (sec.  1002(b)(2)(A)).  Trustees 
must  establish  that  injury  has  resulted 
from  an  incident.  Under  this  proposed 
rule,  injury  is  defined  as  an  observable 
or  measurable  adverse  change  in  a 
natiual  resource  or  impairment  of  a 
natiu^l  resource  service.  Measurable 
adverse  changes  may  be  projected 
through  use  of  models  or  extrapolation 
techniques. 

There  are  two  general  bases  for 
determining  injiuy  imder  this  proposed 
rule.  Trustees  must  either  determine 
that:  (1)  The  natural  resource  was 
exposed,  there  is  a  pathway  connecting 
the  incident  with  the  resource,  and  an 
adverse  change  to  the  natiuBl  resource 
and/or  service  has  occurred;  or  (2)  for 
injuries  resulting  from  response  actions 
or  incidents  involving  a  substantifd 
threat  of  a  discharge,  an  injury  to  a 
natural  resource  or  an  impairment  of 
use  of  a  natiual  resource  service  has 
occiured  as  a  result  of  the  incident. 
Thus,  imder  this  proposed  rule,  injury 
may  result  from  direct  or  indirect 
exposure  to  oil,  as  well  as  from 
response-related  activities,  and  loss  of 
services  is  explicitly  included  in  the 
definition  of  injury. 

oa 

Under  OPA  section  1001(23),  "oil" 
includes: 

Oil  of  any  kind  or  in  any  form,  including, 
but  not  limited  to,  petroleum,  fuel  oil,  sludge, 
oil  refuse,  and  oil  mixed  with  wastes  other 
than  dredged  spoil,  but  does  not  include 
petroleum,  including  crude  oil  or  any 
fraction  thereof,  which  is  specifically  listed 
or  designated  as  a  hazardous  substance  under 
subparagraphs  (A)  through  (F)  of  section 
101(14)  of  [CERCLA]  and  which  is  subject  to 
the  provisions  of  that  Act. 

If  a  component  of  a  mixed  spill  is  a 
hazardous  substance  under  CERCLA, 
CERCLA  and  the  CERCLA  NRDA 


regulations  apply.  The  definition  of 
"oil"  under  OPA  does  not  cover  all 
petroleum-related  products.  For 
instance,  substances  whose  properties 
or  behavior  are  substantially  different 
from  oil  (e.g.,  natural  gas  condensates) 
are  excluded  imder  OPA.  However, 
substances  that  are  relatively  similar 
(e.g.,  non-petroleum  oils  such  as 
vegetable  oils  and  animal  fats)  are 
covered  by  OPA.  Although  the  U.S.  EPA 
and  U.S.  Coast  Guard  have  recognized 
that  animal  fats  and  vegetable  oils  are 
substantially  less  harmful  to  the 
environment  than  petroleiun-based  oils, 
the  preamble  to  the  recent  revisions  to 
the  NCP  states  that  "oil  of  any  kind  or 
in  any  form"  clearly  suggests  the 
inclusion  of  non-petroleum  oils.  59  FR 
47386  (Sept.  15, 1994).  This  conclusion 
is  also  consistent  with  U.S.  Department 
of  Transportation  guidance,  which 
states  that  "oil"  includes  "petrolevun, 
fuel  oil,  vegetable  oil,  animal  oil,  sludge, 
oil  refuse,  and  oil  mixed  with  wastes 
other  than  dredged  spoil,  but  does  not 
include  natiu'al  gas  condensate."  49  CFR 
194.5.  While  the  mechanism  of  injuries 
by  non-petroleum  oils  may  be  different 
than  that  of  petroleum  oils,  it  is  evident, 
based  on  current  literattire,  the  nature  of 
such  injiuies  are  similar  (i.e.,  death)  for 
both  types  of  oils. 

According  to  EPA  guidance,  "oil" 
covered  by  OPA  includes:  (1)  Crude  oil 
and  fractions  of  crude  oil  including  the 
hazardous  substances,  such  as  benzene, 
toluene,  and  xylene,  which  are 
indigenous  to  petroleum  and  its  refined 
products;  and  (2)  hazardous  substances 
that  are  normally  mixed  with  or  added 
to  crude  oil  or  crude  oil  fractions  during 
the  refining  process,  including 
hazardous  substances  that  have 
increased  in  level  as  a  result  of  the 
refining  process.  (U.S.  EPA 
Memorandum  on  the  Petroleum 
Exclusion  Under  the  Comprehensive 
Environmental  Res)}onse, 
Compensation,  and  Liability  Act,  July 
31, 1987;  BNA.  1988)  Hazardous 
substances  added  to  petrolevun  that 
increase  in  concentration  through  any 
process  other  than  refining,  or  added  as 
a  result  of  contamination  of  the 
petroleum  during  use  (including  waste 
oil),  would  not  be  excluded  from 
CERCLA.  For  example,  the  presence  of 
dioxin  in  oil  used  as  a  dust  suppressant 
on  highways  would  bring  a  discharge  of 
such  a  mixture  under  the  jurisdiction  of 
CERCLA,  not  OPA. 

Pathway 

Pathways  include  the  medium, 
mechanism,  or  route  by  which  the 
incident  has  resulted  in  an  injury.  For 
discharges  of  oil,  a  pathway  is  the 
sequence  of  events  by  which:  (1)  The  oil 


travelled  through  various  components  of 
an  ecosystem  and  contacted  the  natural 
resource  of  concern;  or  (2)  exposure  to 
oil  in  one  part  of  an  ecosystem  was 
transmitted  to  the  natxual  resource  of 
concern,  without  the  oil  directly 
contacting  the  natiual  resource. 

Reasonable  Assessment  Costs 

To  evaluate  the  reasonableness  of 
assessment  costs,  the  incremental 
increase  in  assessment  information  must 
be  reasonably  related  to  the  action's 
incremental  cost.  The  scale  of 
assessment  efforts  must  be  appropriate  - 
in  the  judgment  of  the  trustees  relative 
to  the  need  for  increased  information,  , 
which  is  a  highly  incident-specific 
determination.  The  costs  of  an 
assessment  or  assessment  actions  that 
are  focused  on  providing  information 
required  to  determine  restoration 
requirements  must  also  be  judged 
relative  to  the  extent  of  injury  and 
expected  restoration  costs  for  the 
incident.  Reasonable  assessment  costs 
also  include  the  administrative,  legal, 
and  enforcement  costs  necessary  to 
carry  out  this  part.  Trustees  may  recover 
the  reasonable  assessment  costs  they 
incur  under  this  proposed  rule  even  if 
they  ultimately  determine  not  to  pursue 
restoration,  provided  they  estabhsh 
jurisdiction  under  OPA  during  the 
Preassessment  Phase. 

Recovery 

Recovery  is  defined  in  the  proposed 
rule  as  the  return  of  injured  natural 
resources  and  services  to  baseline.  This 
concept  encompasses  the  inherent 
tendency  for  natural  resource  and/or 
service  attributes  to  vary  over  space  and 
time. 

Projecting  recovery  involves 
determining  the  likelihood  and  rate  at 
which  natural  resources  and/or  services 
will  return  to  baseline.  The  availabiUty 
and  quality  of  baseline  information  can 
infiuence  recovery  projections.  Trustees 
should  use  the  l)est  available 
information  that  can  be  gathered 
through  field  or  laboratory  studies, 
models,  the  literature,  and  other  sources 
appropriate  to  the  incident  or  injury  to 
project  recovery. 

Restoration 

Under  this  proposed  rule,  restoration 
is  broadly  defined  as  any  action  or 
combination  of  alternatives  or  actions  to 
restore,  rehabiUtate,  replace,  or  acquire 
the  equivalent  of  injured  natural 
resources  and  services. 

This  proposed  rule  includes  the 
concepts  of  primary  and  compensatory 
restoration.  Primary  restoration  is 
human  intervention  or  natural  recovery 
that  returns  injured  natural  resources 
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and  services  to  baseline.  Compensatory 
restoration  is  action  taken  to  make  the 
environment  and  the  pubhc  whole  for 
service  losses  that  occur  from  the  date 
of  the  incident  imtil  recovery  of  the 
injiired  nattiral  resotirce. 

Services 

Natural  resources  are  valued  in  terms 
of  the  services  or  functions  they  provide 
to  other  natural  resources  or  the  public. 
Thus,  imder  this  proposed  rule,  services 
refer  to  the  ecological  functions 
performed  by  natural  resources  or  the 
pubUc  benefits  derived  therefit)m.  Such 
services  can  be  classified  as  follows: 

(1)  Ecological  services — the  physical, 
chemical,  and  biological  functions  that 
one  natural  resource  provides  for 
another.  Examples  include  provision  of 
food,  protection  £rom,predation,  nesting 
l^bitat,  and  biodiversity,  among  others; 
aiid 

(2)  Public  services — the  functions  that 
natural  resources  provide  for  the  pubUc. 
Examples  include  fishing,  hunting, 
nature  photography,  education,  and 
access,  among  others. 

Value 

An  individual's  value  of  a  good  is 
represented  by  the  amount  of  other 
items  that  the  individual  is  wilUng  to 
give  up  to  obtain  or  is  wilUng  to  accept 
to  forgo  the  good.  The  total  vidue  of  a 
natural  resource  or  service  includes 
direct  use  values  (e.g.,  values 
individuals  derive  from  consuming  or 
viewing  a  natural  resource)  and  passive 
use  values  (values  not  linked  to  direct 
use,  e.g.,  the  value  individuals  derive 
from  knowing  a  natural  resource  exists). 
In  many  contexts,  particularly  in 
markets,  value  is  represented  in  terms  of 
units  of  currency,  the  commonly 
accepted  form  of  exchange.  However, 
value  can  be  measured  using  a  variety 
of  possible  measures,  including  units  of 
a  resource  service.  In  this  proposed  rule, 
value  can  be  measured  either  in  terms 
of  units  of  resource  services  or  dollar 
amounts. 

Siriipart  D — Preassessment  Phase 

I.^Purpose 

During  the  Preassessment  Phase, 
trustees  make  several  critical 
determinations  that  shape  the  remainder 
of  the  assessment.  Trustees  must 
initially  determine  whether  actions 
under  OPA  are  justified,  then  proceed  to 
make  early  estimates  about  the  types  of 
injury  assessment  and  restoration 
actions  that  may  be  warranted,  based  on 
the  circumstances  of  a  given  incident. 


U.  Determinations 

A.  Determination  of  Jurisdiction 

In  order  for  trustees  to  proceed  with 
restoration  planning  under  OPA,  certain 
conditions  must  be  met: 

(1)  An  "incident"  under  OPA  has 
actually  occurred  (i.e.,  there  has  been  a 
discharge  or  substantial  threat  of  a 
discharge  of  oil); 

(2)  The  incident  does  not  fall  within 
exclusionary  conditions  set  forth  in 
section  1002(c)  of  OPA  (e.g.,  the 
discharge  was  not  allowed  by  federal 
permit);  and 

(3)  Natural  resources  under  the 
trusteeship  of  the  trustees  have  or  may 
be  affected  as  a  result  of  the  incident. 

Frequently,  the  first  two  conditions 
are  determined  by  the  response  agency; 
USCG  or  EPA  may  have  already  made 
these  determinations  that  OPA  applies 
to  the  incident  before  notifying  trustees. 
The  third  condition,  however,  is 
necessarily  determined  by  each  trustee. 
If  any  of  these  conditions  is  not  met,  the 
trustees  may  not  take  additional  action 
under  this  proposed  rule. 

A  determination  that  OPA  applies  and 
that  a  trustee  has  jurisdiction  to  act 
under  OPA  may  trigger  initiation  of  the 
NRDA  process. 

B.  Determination  to  Conduct  Restoration 
Plaiuiing 

1.  General 

The  key  determination  to  be  made  by 
trustees  in  the  Preassessment  Phase  is 
whether  it  appears  likely  that 
restoration  actions  should  be  pursued 
by  the  trustees.  This  determination 
depends  on  the  following  conditions: 

(a)  Injuries  likely  have  resulted  or  will 
result  from  the  incident; 

(b)  Response  actions  may  not 
adequately  address  the  potential 
injuries;  and 

(c)  Feasible  restoration  actions  exist  to 
address  the  potential  injuries. 

If  any  of  the  above  conditions  is  not 
met,  trustees  may  not  take  additional 
action  under  this  part.  However, 
trustees  may  recover  all  reasonable 
assessment  costs  incurred  up  to  the 
point  when  they  determined  that  the 
conditions  were  not  met.  If  all  of  the 
above  conditions  are  met,  the  trustees 
must  issue  a  "Notice  of  Intent  to 
Conduct  Restoration  Planning"  (Notice). 
The  form  and  content  of  this  Notice  will 
vary  depending  on  the  circumstances  of 
individual  incidents,  and  is  discussed 
below. 

Other  factors  to  consider  during  the 
Preassessment  Phase  include:  funding, 
data  collection,  and  opening  the 
administrative  record.  Trustees  may  also 
need  to  consider  the  appUcability  of  the 


defenses  to  liability  provided  in  OPA 
section  1003  and  the  monetary  caps  on 
habihty  provided  in  OPA  section  1004. 

2.  Identifjdng  Natural  Resources  and/or 
Services  at  Risk 

Determining  whether  natural 
resources  and/ or  services  are,  or  are 
likely  to  be,  injured  requires  that 
trustees  consider  the: 

(a)  Circumstances  of  the  incident. 
Factors  to  consider  may  include 
geographic  location,  source,  type,  time 
and  duration,  and  volume  of  the 
discharge; 

(b)  Characteristics  of  the  discharge  or 
threatened  discharge.  Factors  to 
consider  may  include  physical 
parameters  of  the  oil; 

(c)  Characteristics  of  the  natural 
resources.  Factors  to  consider  may 
include  the  natural  resources  in  the  area 
of  the  incident,  the  services  they 
provide,  habitat  and  species  types, 
seasonal  impfications  on  sensitive  life 
stages,  and  unique  ecological 
components;  and 

(d)  Potential  for  injury.  Factors  to 
consider  may  include  potential  for 
exposure,  plausible  pathways,  causal 
mechanisms,  and  availabiUty  of 
assessment  procedures  and  data  to 
analyze  these  factors. 

3.  Effectiveness  of  Response  Actions  in 
Eliminating  Injury 

Once  trustees  ascertain  that  trust 
resources  and/or  services  are,  or  may  be 
expected  to  be,  injured  as  a  result  of  the 
incident,  trustees  can  make  the 
determination  whether  these  concerns 
are  likely  to  be  adequately  addressed 
through  response  actions.  If  response 
actions  will  not  alleviate  residual 
natural  resource  and/or  service  injuries, 
trustees  must  determine  whether  there 
is  a  need  and  potential  for  restoration 
actions  to  address  residual  impacts,  and 
begin  identifying  these  actions,  to 
facihtate  the  Restoration  Planning  Phase 
of  the  NRDA  process. 

4.  Early  Identification  of  Potential 
Restoration  Actions 

Whenever  practicable,  potential 
restoration  actions  need  to  be  identified 
as  early  in  the  NRDA  process  as 
possible.  Such  identification  is  needed 
to  help  justify  the  decision  to  proceed 
with  an  assessment  that  will  lead  to 
restoration  actions,  and  provide  focus 
for  designing  injury  assessment  studies 
that  will  produce  useful  information  on 
the  type  and  scale  of  restoration  needed 
for  injured  natural  resources  and 
services.  Some  considerations  important 
to  the  early  identification  of  restoration 
actions  include: 
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(a)  Potential  nature,  degree,  and 
spatiaiytemporal  extent  of  injury,  with 
or  without  restoration; 

(b)  Need  and  potential  for  restoration; 

(c)  Potential  scope  and  scale  of 
restoration; 

(d)  Extent  to  which  relevant 
information  is  known,  or  the  time  and 
money  required  to  obtain  such 
information;  and 

(e)  Requirements  imposed  by  other 
laws  and  regulations  that  would  affect 
restoration. 

If  trustees  determine  that  restoration 
actions  are  appropriate  to  the  incident, 
the  trustees  should  proceed  to  the 
Restoration  Planning  Phase. 

m.  Notice  of  Intent  to  Conduct 
Restoration  Planning 

If  the  trustees  determine  that  there  is 
a  reasonable  likelihood  that  injury  has 
occurred  as  a  resuh  of  the  incident  and 
restoration  actions  that  would  address 
these  injuries  should  be  piu^ued,  the 
trustees  may  proceed  with  injiuy 
{assessment.  At  this  point,  the  trustee 
must  prepare  the  Notice  of  Intent  to 
Conduct  Restoration  Planning 
documenting  the  trustees' 
preassessment  activities  and  the  basis 
for  the  decision  to  proceed.  Depending 
on  information  available  at  this  early 
stage  of  the  assessment  process,  the 
Notice  may  also  include  a  description  of 
the  trustees'  proposed  strategy  to  assess 
injury  and  determine  the  scope  and 
scale  of  restoration.  The  contents  of  a 
Notice  may  vary,  but  will  typically 
discuss: 

(a)  The  facts  of  the  incident; 

(b)  Trustee  authority  to  proceed  with 
assessment; 

(c)  Natural  resoiut:es  and/or  services 
that  are,  or  are  likely  to  be,  injured  as 

a  result  of  the  incident; 

(d)  Potential  restoration  actions 
relevant  to  the  expected  injuries;  and 

(e)  If  determined  at  the  time,  potential 
procedures  to  assess  injuries,  and 
determine  the  appropriate  scope  and 
scale  of  restoration  for  the  affected 
natural  resources  and  services. 

The  Notice  must  be  made  publicly 
available.  The  means  by  which  it  is 
made  publicly  available  and  whether 
pubUc  comments  are  soUcited  on  the 
Notice  will  depend  on  the  scope  and 
scale  of  the  incident,  and  the  need  to 
conduct  further  investigation  to  identify 
likely  injury  assessment  and  restoration 
actions,  among  other  things.  Trustees 
must  also  provide  a  copy  of  the  Notice 
to  the  known  responsible  parties  and 
invite  their  participation  in  the  conduct 
of  restoration  planning. 

IV.  Administrative  Record 

The  administrative  record  facilitates 
the  restoration  process  by  providing  a 


central  repository  for  all  materials  reUed 
upon  by  trustees  in  making  final 
determinations  about  restoration  actions 
appropriate  for  an  incident.  The 
administrative  record  should  be  opened 
after  trustees  determine  the  need  to 
conduct  restoration  planning.  Hie 
Notice  will  identify  a  trustee 
representative  to  contact  with  questions 
regarding  the  administrative  record. 

The  administrative  record  must 
contain  sufficient  information  to 
support  the  pubUc's  review  of  the 
trustees'  decisionmaking  process.  The 
administrative  record  must  contain 
documents  and  other  factual 
information  considered  by  trustees  in 
selecting  assessment  actions,  including 
documents  that  support  options  the 
trustees  ultimately  rejected.  Pertinent 
documents  submitted  in  a  timely 
manner  by  the  responsible  parties  and 
public,  including  pubUc  comments, 
must  be  included  in  the  administrative 
record. 

The  administrative  record  should  be 
limited  to  final  documents  when 
possible.  Where  no  final  document  is 
available  at  the  time  of  selection  of 
restoration  actions,  the  draft  may  be 
included  in  the  administrative  record  if 
the  document  contains  information  not 
found  in  other  documents  in  the  record, 
but  which  is  considered  by  the  trustees 
in  selecting  a  restoration  action.  Pre- 
decisional,  deliberative  internal  agency 
memoranda  should  be  treated  like  draft 
dociunents,  i.e.,  excluded  from  the 
record,  unless  reUed  upon  in  choosing 
restoration  actions. 

Ordinarily,  the  administrative  record 
should  include:  the  Notice,  draft  and 
final  restoration  plans,  and  pubUc 
comments.  Any  relevant  data, 
investigation  reports,  scientific  studies, 
work  plans,  quality  assurance  plans, 
decision  doounents,  and  Uterature  may 
be  included  in  the  administrative 
record.  Any  agreements  among  the 
participating  trustees  or  with  the 
responsible  parties  should  also  be 
included  in  the  administrative  record. 

Although  this  proposed  rule  is  silent 
on  the  standard  of  review  for  NRDA, 
NOAA  expects  that  assessments  and 
restoration  selection  based  on  an  open 
administrative  record  will  be  afforded 
review  on  the  record  by  the  courts. 

V.  Data  Collection  During 
Preassessment 

This  proposed  rule  allows  trustees  to 
conduct  limited  data  collection  and 
analysis  throughout  the  Preassessment 
Phase.  The  purpose  of  data  collection  at 
this  stage  is  to  facilitate  the 
determination  of  whether  natural 
resources  and/or  services  have^been 
injured  by  the  incident  and  require 


some  form  of  restoration.  Ephemeral 
information  (i.e.,  information  that  may 
be  lost  if  not  collected  immediately) 
may  also  be  collected  during  the 
Preassessment  Phase  if  the  information 
is  necessary  for  any  stage  of  the 
restoration  planning  process.  In 
addition,  information  needed  to  design 
and  implement  anticipated  assessment 
procedures  may  be  collected  during  this 
phase.  Data  collection  during  this  phase 
must  be  coordinated  with  response 
actions  such  that  the  collection  does  not 
interfere  with  or  hinder  the  response 
actions. 

Subpart  E — Restoration  Planning  Phase 

/.  Purpose 

The  purpose  of  the  Restoration 
Planning  Phase  is  to  evaluate 
information  on  potential  injuries  to 
natural  resoiuces  and/or  services  (injiuy 
assessment),  and  use  that  information  to 
determine  the  need  for  and  scale  of 
restoration  actions  (restoration 
selection).  The  NRDA  process  is 
essentially  a  restoration  scoping 
exercise,  and  the  various  studies  and 
analyses  conducted  during  this  phase 
should  be  viewed  from  the  restoration 
perspective. 

During  the  Restoration  Planning 
Phase,  trustees  should  focus  on 
determining  which  natural  resources 
and  services  need  to  be  restored,  and 
how  to  design  and  scale  that  restoration. 
Potential  NRDA  activities  should  be 
scrutinized  closely  to  ensure  that  the 
results  will  be  useful  and  relevant  to 
restoration. 

The  Restoration  Planning  Phase 
integrates  and  provides  the  linkage 
between  injury  and  restoration,  through 
the  injury  assessment  and  restoration 
selection  components  of  the  phase. 
Development  of  a  conceptual  linkage 
between  injury  and  restoration  early  in 
the  NRDA  process  (i.e.,  in  the 
Preassessment  Phase)  should  both 
expedite  the  assessment  process  and 
minimize  costs  by  assisting  the  trustees 
in:  focusing  on  the  most  relevant 
injuries  to  be  included  in  the 
assessment;  designing  studies  that  are 
relevant  to  restoration;  and  designing 
appropriate  restoration  projects. 

U.  General  Criteria  for  Acceptable 
Procedures 

In  order  to  be  in  accordance  with  this 
proposed  rule,  any  procedures  for 
assessing  injury  and  scaling  restoration 
actions  must  be  consistent  with  the 
following  criteria: 

(a)  If  available,  injury  determination 
and  quantification  procedures  that 
provide  information  of  use  in 
determining  the  appropriate  type  and 
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level  of  restoration  appropriate  for  a 
particular  injiuy  or  loss  shall  be  used; 

(b)  If  a  range  of  procedures  providing 
the  same  type  and  quaUty  of  assessment 
information  are  available,  the  most  cost- 
effective  procedure  wlU  be  used; 

(c)  The  incremental  cost  of  more 
complex  studies  must  be  reasonably 
related  to  the  expected  increase  in 
relevant  assessment  information 
provided  by  the  more  complex  study; 
and  ' 

(d)  Procedi^res  selected  must  be 
reliable  and  vafid  for  the  particular 
context. 

ni.  Injury  Assessment 

A.  Purpose 

The  goal  of  injury  assessment,  which 
includes  determination  and 
quantification  of  injury,  is  to  determine 
th^  natxue,  degree,  and  spatial/temporal 
extent  of  injuries  to  natural  resources 
and/or  services,  thus  providing  a 
technical  basis  for  evaluating  the  need 
for  and  scale  of  restoration.  While  the 
basic  steps  discussed  below  are 
applicable  to  all  assessments,  selection 
of  approaches  for  demonstrating 
exposiue,  pathway,  and  injiuy  will  be 
incident-specific.  Thus,  this  proposed 
rule  provides  a  range  of  possible 
procedures  and  methods  for  injury 
determination  and  quantification, 
including  simplified  (e.g.,  models, 
literature  extrapolation)  and  more 
detailed  procedures  (e.g.,  generation  of 
original  data).  Trustees  are  encoiu'aged 
to  use  simpUfied  procediu«s,  when 
appropriate. 

Under  OPA,  trustees  must  determine 
whether  injuries  "resulted  from"  the 
incident.  Establishing  that  a  specific 
injury  has  resulted  from  a  particular 
incident  may  be  accompUshed  through 
a  number  of  procediues,  alone  or  in 
combination.  These  include  field 
investigations,  laboratory  studies, 
models,  and  the  literatiue. 

To  determine  injury  under  this 
proposed  rule,  trustees  must  determine 
if: 

(1)  The  definition  of  "injiuy"  is  met; 
and 

(2)  The  injured  natural  resource  has 
been  exposed  to  the  discharged  oil  and 
a  pathway  links  the  incident  and  the 
injured  natural  resource  and/or  service, 
or, 

for  injuries  resulting  from  response 
actions  or  incidents  involving  a 
substantial  threat  of  a  discharge,  an 
injiuy  or  an  impairment  of  use  of  a 
natural  resource  service  has  occurred  as 
a  result  of  the  incident. 

If  any  of  the  above  conditions  for 
determining  injiuy  provided  in  this 
section  is  not  met,  trustees  may  not  take 


additional  action  under  this  part. 
However,  trustees  may  recover  all 
reasonable  assessment  costs  incurred  up 
to  the  point  when  they  determined  that 
the  conditions  were  not  met.  If  all  the 
conditions  are  met,  trustees  may 
proceed  with  the  assessment.  These 
steps  and  concepts  are  described  in 
more  detail  below.  > 

B.  Injury  Determination 

1.  Definition  of  Injury 

Under  this  proposed  rule,  trustees 
must  determine  if  the  definition  of 
"injury"  has  been  met.  "Injury"  is 
defined  as  an  observable  or  measurable 
adverse  change  in  a  natural  resource  or 
impairment  of  a  service. 

Injury  includes  adverse  changes  in  the 
chemical  or  physical  quahty  or  viability 
of  a  natural  resource.  The  simplest 
example  is  death  of  an  organism,  but 
indirect,  delayed,  or  sublethal  effects 
may  also  be  considered.  Other  potential 
categories  of  injuries  include  adverse 
changes  in:  survival,  growth,  and 
reproduction;  health,  physiology  and 
biological  condition;  behavior; 
conununity  composition;  ecological 
processes  and  functions;  physical  and 
chemical  habitat  quality  or  structure; 
and  services  to  the  public. 

Although  injury  often  is  thought  of  in 
terms  of  adverse  changes  in  biota,  the 
definition  of  injury  under  this  rule  is 
broader.  Injuries  to  non-living  resources 
(e.g.,  removal  of  oiled  sand  on  a  beach) 
as  well  as  injuries  to  resource  services 
(e.g.,  lost  use  associated  with  a  fisheries 
closure  to  prevent  harvest  of  tainted 
fish,  even  though  the  fish  themselves 
may  not  be  injured)  may  be  considered. 

"This  Ust  of  potential  adverse  changes 
is  not  intended  to  be  inclusive  of  all 
injuries  that  trustees  may  evaluate. 

2.  Exposure 

The  purpose  of  the  exposure  portion 
of  an  injury  assessment  is  to  determine 
whether  natural  resources  came  into 
contact  with  the  oil  from  the  incident. 
Early  consideration  of  exposure  (i.e., 
ideally  during  the  Preassessment  Phase) 
should  help  to  focus  the  assessment  on 
those  natural  resources  and/ or  services 
that  are  most  Ukely  to  be  affected  by  an 
incident. 

Trustees  must  determine  whether  the 
natural  resource  came  into  contact, 
either  directly  or  indirectly  with  the  oil 
discharged  from  the  incident.  Under 
this  proposed  rule,  exposure  is  broadly 
defined  to  include  not  only  direct 
physical  exposure  to  oil,  but  also 
indirect  exposure  (e.g.,  injury  to  a 
organism  as  a  result  of  a  food  web 
disruption).  Documenting  exposure  is  a 
prerequisite  to  determining  injury. 


except  for  response-related  injuries  and 
injuries  fix>m  substantial  threats  of 
discharges.  However,  evidence  of 
exposure  alone  may  not  be  sufficient  to 
conclude  that  injury  to  a  natural 
resource  has  occurred  (e.g.,  the  presence 
of  petroleum  hydrocarbons  in  oyster 
tissues  may  not,  in  itself,  constitute  an 
injury). 

Exposure  can  be  demonstrated  with 
either  quantitative  or  quaUtative 
methods.  As  with  other  elements  of  the 
NRDA  process,  selection  of  approaches 
for  demonstrating  oil  exposure  will 
de{>end  on  the  type  and  volume  of 
discharged  oil,  natural  resources  at  risk, 
and  nature  of  the  receiving 
environment.  For  example,  chemical 
analysis  of  oil  in  sediments,  alone,  may 
not  be  adequate  to  conclude  that  a 
benthic  organism  was  otherwise 
exposed  to  the  oil.  Likewise,  the 
presence  of  petroleum  in  fish  tissue, 
alone,  may  not  be  adequate  to  link  the 
exposure  to  the  discharge  because 
metalxilism  of  the  oil  may  blur  the 
chemical  characterization.  The 
combination  of  the  two  approaches  may, 
however,  demonstrate  exposure. 

Typically,  procedures  for  exposuft 
analysis  include:  (a)  Field  otjservations 
or  measurements;  (b)  laboratory 
exposure  studies;  (c)  transport  and  fate 
modeling;  and  (d)  the  fiterature.  This 
proposed  rule  emphasizes  that  these 
procedures  may  be  used  alone,  or  in 
combination,  depending  on  the  specific 
nature  of  the  incident.  Trustees  must 
determine  the  most  appropriate 
approach  to  evaluating  exposure  on  an 
incident-specific  basis.  For  example,  for 
some  types  of  incidents,  visual 
observation  in  the  field  and/or  modeling 
may  be  sufficient  to  evaluate  exposure. 
For  other  incidents,  more  involved  site- 
specific  sampling,  including  chemical 
analysis  and  biological  data  collection, 
may  be  more  appropriate. 

3.  Pathways 

To  determine  whether  an  injury 
resulted  from  a  specific  incident,  a 
plausible  pathway  linking  the  incident 
to  the  injury  must  be  identified.  As  with 
exposure,  demonstrating  a  pathway  is  a 
prerequisite  to  determining  injury,  but 
evidence  of  a  pathway,  alone,  is  not 
sufficient  to  conclude  that  injury  has 
occurred  (e.g.,  demonstrating  that  prey 
species  are  oiled  can  be  used  to 
document  that  a  plausible  pathway  to  a 
predator  species  exists.  However,  such 
data  do  not,  in  themselves,  demonstrate 
that  the  predator  species  is  injured). 

Pathway  determination  can  include 
evaluation  of  either: 

(a)  The  sequence  of  events  by  which 
the  discharged  oil  was  transported  from 
the  incident  and  came  into  direct 


39814  Federal  Register  /  Vol.  60,  No.  149  /  Thursday,  August  3.  1995  /  Proposed  Rules 


physical  contact  with  the  exposed 
natural  resource  (e.g.,  oil  transported 
from  an  incident  by  ocean  currents, 
wind,  and  wave  action  to  directly  oil 
shellfish);  or 

(b)  The  sequence  of  events  by  which 
the  discharged  oil  was  transported  from 
the  incident  and  caused  an  indirect 
impact  on  a  natural  resource  and/or 
service  (e.g.,  oil  transported  from  an 
incident  by  ocean  ciurents,  wind,  and 
wave  action  cause  reduced  populations 
of  bait  fish,  which  in  turn  results  in 
starvation  of  a  fish-eating  bird;  or,  oil 
transported  from  an  incident  by 
cuiroits.  wind,  and  wave  action  causes 
the  closure  of  a  fishery  to  prevent 
pMJtentially  tainted  fish  from  being 
marketed). 

Pathway  determination  does  not 
require  that  injured  natural  resources 
and/or  services  be  directly  exposed  to 
oil.  In  the  example  provided  above,  fish- 
eating  birds  are  injured  as  a  result  of 
decreases  in  food  availabihty.  However, 
trustees  must  always  determine  the 
existence  of  a  plausible  pathway 
relating  the  incident  to  the  injured 
natural  resource  and/or  service,  even  if 
the  injury  is  not  caused  by  direct 
exposure  to  oil. 

Pathways  can  include,  but  are  not 
Umited  to,  movement/exposure  through 
the:  water  siirface;  water  coliunn; 
sediments,  including  bottom,  bank, 
beach,  floodplain  sediments; 
groimdwater;  soil;  air;  direct 
acciunulation;  and  food-chain  uptake. 

As  with  exposure  determination, 
procediues  for  pathway  analysis  include 
field  investigations,  laboratory  studies, 
modeling,  and  the  literatiue.  As  noted 
above,  this  proposed  rule  emphasizes 
that  these  procedures  may  be  used 
alone,  or  in  combination,  depending  on 
the  specific  nature  of  the  incident. 
Trustees  must  determine  the  most 
appropriate  approach  to  determine 
whether  a  plausible  pathway  exists  on 
an  incident-specific  basis. 

Understanaing  the  potential  pathways 
will  also  help  to  narrow  the  scope  of  the 
NRDA  investigation,  and  may  be 
important  in  deciding  which  assessment 
procedures  to  use.  For  example,  the 
Type  A  model  does  not  address  injuries 
that  occur  via  air  or  terrestrial  pathways, 
thus  it  would  not  be  appropriate  in  such 
cases. 

4.  Selection  of  hijuries  to  Include  in  the 
Assessment 

During  the  Preassessment  Phase, 
trustees  may  collect  information  on  a 
wide  range  of  potential  injiuies.  As  a 
result,  a  long  inventory  of  potential 
injuries  resulting  from  the  incident  is 
often  developed.  Because  the  collection 
of  information  on  injury  must  be 


directly  related  to  the  incident  and 
consistent  with  restoration  planning, 
developing  scientific  knowledge  for  its 
own  saike  is  not  appropriate  under  this 
rule. 

To  compile  the  inventory  of  potential 
injuries,  trustees  should  determine  the 
extent  to  which  the  following 
information  is  known  or  can  be  obtained 
for  each  injiuy: 

(a)  The  natiu^l  resource/service  of 
concern; 

(b)  The  adverse  change  that 
constitutes  injiury; 

(c)  The  potential  degree,  and  spatial/ 
temporal  extent  of  the  injury; 

(d)  The  evidence  indicating  injiuy; 

'  (e)  The  mechanism  by  which  injury 
occurred; 

(f)  The  evidence  indicating  exposiue; 

(g)  The  pathway  from  the  incident  to 
the  natiual  resoiut»/service  of  concern; 

(h)  The  potential  natural  recovery 
period; 

(i)  The  kinds  of  primary  and/or 
compensatory  restoration  actions  that 
are  feasible;  and 

(j)  The  kinds  of  procediues  available 
to  evaluate  the  injury,  and  the  time  and 
money  requirements. 

The  result  of  the  above  analysis  will 
be  a  list  of  injuries  to  be  evaluated  in  the 
assessment. 

C.  Injury  Quantification 

Injury  qiiantification  is  the  process  by 
which  trustees  determine  the  degree  and 
spatial/temporal  extent  of  injuries, 
llius,  injury  quantification  is  the  means 
by  which  appropriate  restoration  is 
determined. 

1.  Conceptual  Approaches  to 
Quantification 

Trustees  may  pursue  one  or  more  of 
several  difiierent  conceptual  approaches 
to  injury  quantification.  Under  these 
approaches,  injury  may  be  quantified  in 
terms  of:  (a)  The  degree  and  spatial/ 
temporal  extent  of  injiuy  to  a  natural 
resource;  (b)  the  degree  and  spatial/ 
temporal  extent  of  injury  to  a  natural 
resource  with  subsequent  translation  of 
that  change  to  a  reduction  in  services 
provided  by  the  natural  resource;  or  (c) 
the  amount  of  services  lost  as  a  result  of 
the  incident.  Examples  of  the  first 
approach  include  quantifying  the 
number  of  seabird  mortalities  caused  by 
a  discharge  of  oil,  or  measurement  of  the 
area  of  a  river  in  which  hydrocarbon 
concentrations  exceed  water  quality 
standards.  Examples  of  the  second 
approach  include  quantifying 
reductions  in  fish  populations  with 
subsequent  estimation  of  the  number  of 
recreational  fishing  days  lost  as  a  result 
of  this  injiuy.  or  quantifying  the  amount 
of  lost  spawning  habitat  as  a  result  of 


oiling  with  subsequent  estimation  of  the 
number  of  fish  that  would  have  been 
produced  by  that  habitat.  An  example  of 
the  third  approach  includes  direct 
measurement  of  the  number  of  beach 
user  days  lost  as  a  result  of  a  beach 
closure.  Trustees  are  encouraged  to  use 
whichever  approach,  or  combination  of 
approaches,  is  most  appropriate  to  the 
circumstances  of  the  incident. 

For  reasons  indicated  in  subpart  C 
under  the  definition  of  baseline  in  the 
preamble,  site-specific  baseline 
information  may  not  be  required. 

2.  Injury  Quantification  Information 
Needs 

Because  the  purpose  of  injury 
quantification  is  to  design  and  scale 
restoration  actions,  a  large  number  of 
quantification  measures  may  be  adopted 
by  trustees.  In  general,  injury 
quantification  should  be  designed  to 
evaluate  injury  by  addressing  the 
following: 

(a)  Degree  of  the  injury.  I>egree  may 
be  expressed  in  terms  of  percent 
mortality,  proportion  of  a  population, 
species,  community,  or  habitat  affected, 
extent  of  oiling,  and  availabihty  of 
substitute  services. 

(b)  Spatial  extent  of  the  injury.  Spatial 
extent  may  include  quantification  of  the 
total  area  or  volume  of  injury. 

(c)  Temporal  extent  of  the  injury. 
Duration  of  injury  may  be  expressed  as 
the  amount  of  time  that  the  natiual 
resource  and/or  service  will  be  injured 
until  natural  recovery  occurs,  including 
past  and  interim  injury  periods. 

In  order  to  scale  restoration  actions, 
trustees  may  find  it  useful  to  develop  an 
estimate  of  the  total  quantity  of  injury 
that  integrates  severity,  and  spatial  and 
temporal  extent  of  injury.  For  example, 
quantification  of  the  total  losses  of 
wetland  habitat  injured  by  oil  could  be 
obtained  by  estimating  the:  (a)  Total 
number  of  acres  of  severely  oiled 
wetland  in  which  vegetation  is  totally 
killed;  (b)  natural  recovery  time  for 
severely  oiled  wetland;  (c)  total  number 
of  acres  of  moderately  oiled  wetland  in 
which  vegetation  is  not  completely 
killed  but  the  wetland  has  lower  levels 
of  productivity;  and  (d)  natural  recovery 
time  for  moderately  oiled  wetland.  This 
information  could  be  combined  to 
quantify  the  total  number  of  "acre- 
years"  of  wetland  injury  to  scale 
restoration  actions. 

D.  Analysis  of  Natural  Recovery 

Trustees  must  estimate  the  time  for 
natural  recovery  without  restoration,  but 
including  any  response  actions. 
Recovery  is  defined  as  a  return  of 
injured  natural  resources  and  services  to 
baseline.  Analysis  of  recovery  times 


Federal  Register  /  Vol.  60,  No.  149  /  Thursday,  August  3,  1995  /  Proposed  Rules 


39815 


may  include  evaluation  of  factors  such 
as:  (a)  Degree  and  spatial/temporal 
extent  of  injury;  (b)  sensitivity  of  the 
injured  natural  resource  and/or  service; 
(c)  reproductive  potential;  (d)  stabihty 
and  resiUence  of  the  affected 
environment;  (e)  natural  variability;  and 
(0  physical/chemical  processes  of  the 
affected  environment.  Approaches  to 
estimating  recovery  times  include 
Uterature  reviews  of  recovery  at  similar 
sites  or  for  similar  species,  computer 
models,  and  professional  judgement. 

E.  Injury  Assessment  Procedures  and 
Methods 

1.  General 

Whenever  practicable,  procedures 
should  be  chosen  that  provide 
information  of  use  in  determining  the 
restoration  appropriate  for  that  injury. 
This  proposed  rule  provides  a  range  of 
assessment  approaches,  from  simphfied 
to  more  detailed.  The  technical  and 
scientific  adequacy  of  approaches  will 
be  judged  based  on  the  circumstances  of 
the  incident  and  injuries,  and  the 
information  needed  to  determine 
restoration  actions.  Trustees  should, 
however,  first  determine  whether 
simphfied  assessment  procedures  are 
appropriate  for  a  given  incident.  In 
'  general,  more  detailed  assessment 
procedures  may  include,  alone  or  in  any 
combination,  (a)  field  investigations;  (b) 
laboratory  methods;  (c)  model-based 
methods;  and  (d)  Uterature-based 
methods. 

2.  Selection  of  Procedures 

Trustees  must  base  their  selection  of 
assessment  procedures  on  an  evaluation 
of  the  following  factors: 

(a)  Potential  nature,  degree,  and 
spatial/temporal  extent  of  the  injury; 

(b)  Potential  restoration  actions  for  the 
injury; 

(c)  Range  of  assessment  procedures 
available,  including  the  applicability  of 
simphfied  assessment  procedures; 

(d)  Time  and  cost  necessary  to 
implement  the  assessment  procedures; 
and 

(e)  Relationship  between  the 
information  generated  by  the  assessment 
procedures  and  the  information  needed 
for  restoration  planning. 

When  trustees  have  made  a 
determination  that  a  simphfied 
assessment  procedure  is  the  most 
appropriate  procedure  for  a  given 
incident  or  injury,  the  responsible 
parties  may  request  that  trustees  use 
incident-specific  assessment  procedures 
instead  of  a  simphfied  assessment 
procedure  if  the  responsible  parties,  in 
a  timeframe  acceptable  to  the  trustees: 

(a)  Identify  the  incident-specific 
assessment  procedures  to  be  used  and 


the  reasons  supporting  the  technical 
appropriateness  of  sudi  procedures  for 
the  incident  or  injury; 

(b)  Advance  the  costs  of  using  such 
incident-specific  assessment 
procedures;  and 

(c)  Agree  not  to  challenge  the 
reasonableness  of  the  costs  of  using 
such  incident-specific  assessment 
procedures. 

3.  Simphfied  procedures 

a.  Type  A  procedures.  Trustees  may 
use  the  Type  A  procedures  identified  in 
43  CFR  part  11,  subpart  D,  that  address 
oil  discharges  provided  that  conditions 
are  sufficiently  similar  to  those  hsted  in 
43  CFR  11.33  regarding  use  of  the 
procedures.  For  further  discussion,  see 
Appendix  C  to  this  preamble. 

b.  Compensation  Formulas.  In  the 
January  1994  proposed  rule,  NOAA 
proposed  compensation  formulas  for 
use  for  small  incidents  in  estuarine  and 
marine  environments  and  inland  waters. 
NOAA  is  now  considering  temporarily 
reserving  those  formulas.  For  further 
discussion,  see  Appendix  C  to  this 
preamble. 

4.  Incident-specific  procedures 

Trustees  may  also  use  incident- 
specific  assessment  procedures, 
provided  they  are  cost-effective  and 
relevant  to  determining  the  scope  and 
scale  of  restoration  appropriate  for  that 
injury.  Incident-specific  assessment 
procedures  include,  alone  or  in  any 
combination: 

(i)  Field  methods; 

(ii)  Laboratory  methods; 

(iii)  Model-based  methods;  and 

(iv)  Literature-based  methods. 

IV.  Restoration  Selection 

A.  Purpose 

Once  injury  assessment  is  completed, 
trustees  must  develop  a  plan  for 
restoring  the  injured  natural  resources 
and  services.  Under  the  proposed  rule, 
trustees  must  identify  a  reasonable 
range  of  restoration  alternatives, 
evaluate  those  alternatives,  select  an 
alternative,  develop  a  Draft  Restoration 
Plan  for  public  review,  and  produce  a 
Final  Restoration  Plan  that  addresses 
pubhc  concerns. 

B.  Development  of  a  Reasonable  Range 
of  Alternatives 

1.  General 

Trustees  must  identify  a  reasonable 
range  of  alternative  restoration  actions 
for  consideration,  except  as  provided  in 
§  990.58  regarding  the  use  of  a  Regional 
Restoration  Plan.  Generally,  trustees 
will  identify  a  package  of  actions  and/ 
or  services.  However,  if  there  is  a 


reasonable  basis  for  separately 
evaluating  actions  to  restore  separate 
natural  resources  and/or  services,  then 
trustees  may  do  so.  Acceptable 
restoration  actions  include  any  of  the 
actions  authorized  under  OPA  (i.e. 
restoration,  rehabilitation,  replacement, 
or  acquisition  of  the  equivalent],  any 
combination  of  those  actions,  and 
natural  recovery- 
Restoration  alternatives  may  have  two 
components:  (a)  Primary  restoration, 
which  is  human  intervention  or  natural 
recovery  that  returns  injured  natural 
resources  and  services  to  baseline;  and 
(b)  compensatory  restoration,  which  is 
action  taken  to  make  the  environment 
and  the  pubhc  whole  for  service  losses 
that  occur  from  the  date  of  the  incident 
until  recovery  of  the  injured  natural 
resources. 

What  constitutes  a  reasonable  range  of 
alternatives  will  vary  from  case  to  case 
but  must  always  include  a  no-action 
alternative.  A  no-action  alternative  is 
not  the  same  as  a  natural  recovery 
alternative.  Under  the  no-action 
alternative,  ho  human  intervention 
would  be  taken  for  primary  or 
compensatory  restoration.  In  contrast, 
under  a  natural  recovery  alternative, 
human  intervention  could  be  taken  for 
compensatory  restoration  action.  A 
natural  recovery  alternative  could  also 
include  minimal  primary  restoration 
actions  by  trustees  to  prevent 
interference  with  natural  recovery  (e.g., 
closing  an  area  to  human  traffic). 

2.  Primary  Restoration 

Alternative  primary  restoration 
actions  can  range  from  natural  recovery 
with  no  human  intervention,  to  actions 
that  prevent  interference  with  natural 
recovery,  to  more  intensive  actions 
expected  to  return  injured  natural 
resources  to  baseline  faster  or  with 
greater  certainty  than  natural  recovery. 

When  developing  the  primary 
restoration  components  of  the 
restoration  alternatives,  trustees  must 
define  the  desired  outcome  to  be 
accomphshed,  and  the  criteriia  by  which 
successful  recovery  will  be  judged.  The 
goals  and  objectives  should  be  clear  and 
site-specific.  The  trustees  should  define 
the  minimal  acceptable  criteria  for 
recovery. 

When  identifying  primary  re^oration 
alternatives  to  be  considered,  trustees 
should  first  consider  whether  activities 
exist  that  would  limit  the  effectiveness 
of  restoration  actions  (e.g.,  residual 
sources  of  contamination).  Trustees 
should  also  consider  whether  any 
primary  restoration  actions  are 
necessary  or  feasible  to  return  the 
physical,  chemical,  and  biological 
conditions  necessary  to  allow  recovery 
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or  lestoratian  of  the  injured  resources 
(e.g.,  replacement  of  sand  or  vegetation). 
Trustees  should  consider  whether 
restoration  actions  focusing  on  certain 
key  species  or  habitats  would  be  an 
effective  approach  to  achieving  baseline 
conditions. 

3.  Compensatory  Restoration 

]n  addition  to  primary  restoration, 
trustees  have  the  discretion  to  include  a 
compensatory  restoration  action  in  some 
or  all  of  the  restoration  alternatives.  The 
service  loss  that  must  be  addressed  by 
a  particular  compensatory  restoration 
action  will  vary  depending  on  the 
nature  of  the  primary  restoration 
component  of  the  overall  restoration 
alternative. 

a.  Developing  Types  of  Alternatives 

When  identifying  the  compensatory 
restoration  components  of  the 
restoration  alternatives,  trustees  must 
first  consider  compensatory  restoration 
actions  that  provide  services  of  the  same 
type  and  quahty  as  those  lost.  This  is 
the  preferred  approach  to  identifying 
compensatory  restoration  actions.  If, 
however,  suci  actions  are  infeasible,  or 
too  few  in  number  to  provide  a 
reasonable  range  of  alternatives,  trustees 
may  then  include  other  compensatory 
restoration  actions  among  the 
alternatives,  so  long  as  the  actions  will 
provide  services  of  at  least  comparable 
type  and  quaUty  as  those  lost,  in  the 
judgment  of  the  trustees. 

b.  Scaling  Compensatory  Restoration 
Actions 

To  ensiue  that  a  compensatory 
restoration  action  will  appropriately 
compensate  for  the  service  loss,  trustees 
must  scale  the  action.  The  approaches 
that  may  be  used  to  assess  the 
appropriate  scale  of  a  compensatory 
restoration  action  include  the  service-to- 
service  approach  and  the  valuation 
approach. 

i.  Service-to-Service  Approach 

Under  the  service-to-service  approach 
to  scaling,  the  appropriate  quantity  of 
replacement  services  is  determined  by 
obtaining  equivalency  between  lost  and 
replacement  services  after  discounting 
appropriately.  Trustees  must  use  the 
service-to-service  approach  for 
alternatives  that  provide  services  that 
are  of  the  same  type  and  quality,  and  are 
subject  to  comparable  resource  scarcity 
and  demand  conditions  as  those  lost. 
The  third  criterion  is  being  proposed  to 
address  situations  where  the  public  will 
no  longer  have  the  same  level  of  need 
for  services  of  the  same  type  and  quality 
as  those  lost  by  the  time  the 
compensatory  restoration  alternative 


could  be  implemented.  In  such 
situations,  a  strict  equivalency  between 
quantities  of  lost  and  replacement 
services  may  not  adequately  compensate 
the  pubUc.  NOAA  solicits  comment  on 
the  proposed  criteria  for  use  of  the 
service-to-service  approach. 

Under  the  service-to-servioe 
approach,  NOAA  recommends  use  of 
habitat  equivalency  analysis  when  lost 
resource  services  are  primarily  of 
indirect  human  use,  for  example, 
species  habitat  or  biological  resources. 
(See  Appendix  D  at  the  end  of  this 
preamble  for  a  description  of  habitat 
equivalency  analysis.)  If  lost  services  are 
human  uses,  for  example  recreational 
services,  then  a  behavioral  model  of 
human  use  may  be  used  to  determine 
the  scale  of  project  necessary  to  attract 
the  appropriate  level  of  human  uses.  For 
example,  if  the  interim  lost  services  are 
lost  recreational  beach  days,  then  the 
restoration  alternative  may  be  designed 
to  provide  the  requisite  number  of 
recreational  beach  days  by,  perhaps, 
improving  access  to  existing  public 
beaches. 

NOAA  is  interested  in  receiving 
conmients  on  these  suggested  methods 
as  well  as  any  additional  methods  that 
might  be  appropriate  for  use  with  the 
service-to-service  approach. 

ii.  Valuation  Approach 

In  situations  where  trustees  must 
consider  alternatives  that  provide 
services  that  are  of  a  different  type  or 
quality,  or  are  subject  to  non- 
comparable  resource  scarcity  or  deiqand 
conditions  than  those  services  lost, 
trustees  may  use  the  valuation  approach 
to  scaling. 

The  vduation  approach  requires  that 
trustees  determine  the  amount  of 
services  that  must  be  provided  to 
produce  the  same  value  lost  to  the 
pubUc.  The  approach  relies  on  the  idea 
that  lost  value  can  be  determined  using 
one  of  a  variety  of  possible  units  of 
exchange,  including  units  of  resource 
services  or  dollars.  The  valuation 
approach  requires  that  the  value  of  lost 
services  be  measured  explicitly  and  that 
the  compensatory  restoration  alternative 
provide  services  of  equivalent  value  to 
the  public.  To  properly  scale  the 
compensatory  restoration  alternative, 
the  trustee  might  have  to  measure  the 
values  of  varying  sizes  of  the 
compensatory  restoration  alternative  to 
determine  the  size  of  a  project  that  will 
replace  the  value  of  lost  services.  For 
proper  comparison,  all  values  lost  or 
provided  over  time  should  be  converted 
into  present  value  terms  by  discounting. 

Measuring  the  value  of  lost  services  in 
terms  of  units  of  replacement  services 
rather  than  dollars  may  be  the  most 


direct  approach  to  scaling  the 
compensatory  restoration  alternative. 
Although  such  procedures  are  currently 
not  well-defined  in  the  hterature,  it  is 
likely  that  the  method  would  use  a  form 
of  conjoint  analysis.  Other  valuation 
methods  include  the  travel  cost  method, 
factor  income  approach,  hedonic  price 
models,  models  of  market  supply  and 
demand,  and  contingent  valuation.  (See 
Appendix  D  at  the  end  of  this  preamble 
for  descriptions  of  these  methods.) 
Trustees  are  not  limited  to  these 
methods,  and  may  use  any  reliable 
method  suitable  for  calculating  interim 
lost  value.  Where  the  circumstances  are 
such  that  a  site-specific  application  of 
one  of  these  valuation  methods  does  not 
meet  the  reasonable  cost  criterion,  the 
trustees  may  consider  estimating 
interim  lost  value  using  benefits 
transfer.  The  choice  of  approaches  in  a 
particular  context  will  depend  upon  the 
types  of  injuries  and  the  type  of  services 
provided  by  the  compensatory 
restoration  alternative. 

Trustees  should  consider  using 
similar  methods  for  measuring  the  value 
of  the  lost  services  and  the  value  of  the 
services  provided  by  the  compensatory 
restoration  alternatives.  If  different 
valuation  methods  are  used,  then 
trustees  should  take  steps  to  ensure  that 
the  variation  in  methods  does  not 
introduce  bias.  NOAA  seeks  conmient 
on  possible  approaches  for  assessing 
and  adjusting  for  biases  that  may  occur 
in  this  situation. 

If  valuation  of  the  services  provided 
by  an  alternative  could  not,  in  the 
judgment  of  the  trustees,  be  performed 
consistent  with  the  definition  of 
reasonable  assessment  costs,  the  trustees 
may  calculate  the  value  of  the  lost 
services  and  then  select  the  scale  of  a 
restoration  alternative  that  has  a  cost 
equivalent  to  the  lost  value.  The 
responsible  parties  will  have  the  option 
of  requesting  that  the  trustees  value  the 
alternative,  if  the  responsible  parties, 
within  a  timeframe  acceptable  to  the 
trustees,  advance  the  costs  of  doing  so 
and  agree  not  to  challenge  the 
reasonableness  of  the  costs  of 
performing  such  valuation. 

Because  the  reformulated  unified 
restoration  approach  envisions  a 
fundamentally  different  role  for 
valuation  mediods  from  what  was 
contained  in  the  January  1994  proposed 
rule,  NOAA  has  not  included  standards 
for  utilization  of  such  methods  in 
today's  proposed  rule.  However,  NOAA 
is  still  considering,  and  seeks  comment 
on,  whether  standards  for  the  use  of 
valuation  methods,  including 
contingent  valuation,  should  be 
included  in  the  final  rule  (or  in 
accompanying  guidance  dociunents). 
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and,  if  so,  what  level  of  guidance  would 
be  appropriate. 

c.  Treatment  of  Uncertainty  and 
Discoimting 

When  scaling  a  compensatory 
restoration  action,  trustees  should 
address  the  uncertainties  associated 
with  the  predicted  consequences  of 
restoration  projects  and  must  discount 
to  the  present  the  interim  lost  services, 
or  tiiie  value  of  interim  lost  services  due 
to  the  injiuy  as  well  as  the  gain  in 
services  or  the  gain  in  service  value 
bom  the  restoration  project.  The 
reference  date  for  the  discounting 
calculation  is  the  date  at  which  the 
demand  is  presented. 

The  choice  of  an  appropriate  discount 
rate  is  linked  to  the  treatment  of 
tmcertainties  associated  with  the  losses 
due  to  the  injury  and  the  gains  from  the 
compensatory  restoration  alternative. 

NOAA  reconunends  that,  where 
feasible,  the  trustees  should  use  risk- 
adjusted  measiures  of  losses  and  gains, 
in  conjunction  with  a  riskless  rate  of 
discount  serving  as  a  proxy  for  the 
consumer  rate  of  time  preference. 
Alternatively,  if  the  streams  of  losses 
and  gains  cannot  be  adequately  adjusted 
for  risks,  then  NOAA  recommends  use 
of  a  discoimt  rate  that  incorporates  a 
suitable  risk  adjustment  to  die  riskless 
rate. 

The  periods  of  losses  due  to  injury 
and,  particularly,  the  period  of  gains 
from  compensatory  restoration  projects 
potentially  extend  far  into  the  future. 
Because  the  rates  of  return  on  financial 
instruments  vary  substantially  through 
time  and  future  rates  can  be  predicted 
imperfectly,  NOAA  recommends  use  of 
a  long-term  average  of  the  rates  of  return 
from  the  selected  instrument.  The 
analysis  wiU  be  conducted  either  in 
nominal  terms  (i.e.,  in  dollars  of  the 
year  in  which  the  losses  or  gains  are 
incurred)  or  in  real  terms  (e.g.,  in  units 
of  services,  or  in  dollars  of  a  specified 
base  year).  The  nominal  U.S.  Treasury 
rate  shall  be  used  if  the  components  of 
the  claim  are  denominated  in  nominal 
terms.  Otherwise,  if  components  of  the 
claim  are  denominated  in  real  terms  (of 
the  discoimting  reference  year),  then 
real  U.  S.  Treasury  rates  are  to  be  used. 
To  calculate  the  real  rates,  trustees 
should  use  an  appropriate  price  index  to 
remove  expected  inflation  from  the 
appropriate  nominal  U.S.  Treasury  rate. 

NOAA  seeks  comment  on  various 
issues  related  to  discounting  the  streams 
of  consumer  losses  and  gains.  For  what 
uncertainties  is  it  most  important  for 
trustees  to  develop  adjustments?  What 
procedures  are  suitable  for  adjusting  the 
streams  of  losses  and  gains  for 
uncertainty?  What  is  die  appropriate 


price  index  to  employ  to  adjust  nominal 
discount  rates  for  inflation  (e.g..  Gross 
Domestic  Product  deflator,  or  Consumer 
Price  Index)?  Should  the  discount  rate 
be  an  after-tax  rate,  rather  than  a  pre-tax 
rate?  Is  a  long-term  average  of  the  rates 
of  the  selected  instrument  the  best 
predictor  of  future  rates?  If  so,  over  what 
period  should  the  average  be  calculated? 
U.S.  Treasury  bill  and  bond  rates  may 
be  found  in  the  Federal  Reserve 
Bulletin,  issued  monthly,  or  the 
Treasury  Bulletin,  issued  quarterly.  The 
(koss  E)omestic  Product  fixed-v^eighted 
price  index  and  the  Consiuner  Price 
Index  may  be  found  in  the  Survey  of 
Current  Business,  issued  monthly,  and 
the  Economic  Report  of  the  President, 
issued  annually.  The  Administration 
prediction  for  future  Gross  Domestic 
Product  deflators  is  updated  twice 
annually  at  the  time  the  budget  is 
published  in  January  or  February  and  at 
the  time  of  the  Mid-Session  Review  of 
the  Budget  in  JiUy.  The  current  Treasury 
rates  and  inflation  adjustment 
assumptions  are  reported  in  regular 
updates  of  Appendix  C  of  Circular  No. 
A-94,  available  from  the  0MB 
Pubhcations  Office  (202-395-7332). 

C.  Restoration  Alternatives  for 
SimpUfied  Assessment  Procedures 

Simphfied  assessment  procedures, 
described  in  §  990.54(d)  of  the  proposed 
rule,  provide  different  types  of  results  or 
output  that  can  be  used  in  designing 
and  scaling  incident-specific  restoration 
actions.  For  example,  when  using  the 
Type  A  model,  trustees  have  several 
alternative  approaches:  (1)  A  restoration 
plan  may  be  developed  to  address  the 
injuries  predicted  by  the  model;  (2)  the 
restoration  actions  predicted  by  the 
Type  A  model  may  be  implemented;  or 
(3)  the  lost  values  resulting  from  a 
model  run  may  be  used  to  identify  the 
scale  of  a  project.  As  discussed  below, 
the  proposed  rule  also  allows  trustees  to 
consider  using  a  Regional  Restoration 
Plan  instead  of  developing  an  incident- 
specific  restoration  plan  when  they  have 
used  simpUfied  assessment  procedures. 

D.  Evaluation  of  Restoration 
Alternatives 

1.  General 

Once  trustees  have  developed  the 
restoration  alternatives,  they  must 
evaluate  those  alternatives.  This 
evaluation  is  based  on  the: 

(a)  Extent  to  which  each  alternative 
can  return  the  injured  natural  resources 
and  services  to  baseline  and  make  the 
environment  and  pubUc  whole  for 
interim  service  losses; 

(b)  Extent  to  which  each  alternative 
improves  the  rate  of  recovery; 


(c)  Extent  to  which  each  alternative 
will  avoid  additional  injury; 

(d)  Level  of  uncertainty  in  the  success 
of  each  alternative; 

(e)  Extent  to  which  each  alternative 
benefits  more  than  one  natural  resource 
and/or  service; 

(f)  Cost  of  each  alternative; 

(g)  Effects  of  each  alternative  on 
pubhc  health  and  safety,  and  the 
environment;  and 

(h)  Whether  any  alternative  violates 
any  laws  or  regulations. 
Based  on  evaluation  of  the  Usted  factors, 
trustees  select  a  preferred  restoration 
alternative.  If  there  are  two  or  more 
preferred  alternatives,  trustees  must 
select  the  most  cost-effective  alternative. 

2.  Other  Considerations 

a.  Pilot  Restoration  Studies 

If  the  range  of  restoration  alternatives 
imder  consideration  is  limited  or  poorly 
developed,  trustees  may  implement 
pilot  studies. 

b.  Cost  Benefit  Analysis 

When  selecting  a  restoration 
alternative,  trustees  should  consider  the 
relationship  between  costs  and  benefits. 
However,  reducing  the  selection  process 
to  a  strict  comparison  of  restoration 
costs  to  monetized  natural  resource 
values  is  not  required  and  may  not  be 
appropriate.  Instead,  the  proposed  nde 
would  require  trustees  to  evaluate  each 
alternative  according  to  a  number  of 
factors,  identify  a  preferred  alternative, 
select  the  most  cost-effective  alternative 
if  there  is  more  than  one  preferred 
alternative,  and  provide  the  public  and 
responsible  parties  with  an  opportunity 
to  review  and  comment  on  the  trustees' 
selection.  NOAA  believes  this  approach 
provides  adequate  protection  against 
selection  of  an  inappropriately  costly 
alternative.  NOAA  seeks  comment  on 
alternative  approaches  to  the  restoration 
selection  process. 

E.  Draft  Restoration  Plan 

1.  Purpose 

After  selecting  a  restoration 
alternative,  trustees  must  prepare  a  Draft 
Restoration  Plan.  Development  of  a 
Draft  Restoration  Plan  provides  a 
vehicle  for:  (a)  Informing  the  affected 
and  interested  public  of  the  results  of 
the  trustees'  analyses  and  decisions,  and 
encouraging  public  comments;  and  (b) 
performing  expert  peer  review,  when 
comments  are  soUcited  from  various 
professional  communities  or  other 
knowledgeable  persons. 

2.  Contents 

A  Draft  Restoration  Plan  shoiUd 
reflect  the  restoration  planning  process 
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as  provided  above  and  must,  at  a 
minimiun,  contain:  (a)  A  summary  of 
injury  assessment  procedures  and 
methods  used;  (b)  a  description  of  the 
nature,  degree,  and  spatial/temporal 
extent  of  injuries  to  natural  resources 
and/or  services  resulting  from  the 
incident;  (c)  the  goals  and  objectives  of 
restoration;  (d)  the  range  of  restoration 
alternatives  considered  and  a  discussion 
of  how  such  alternatives  were  identified 
and  developed;  (e)  a  discussion  of  the 
trustees'  evaluation  of  the  restoration 
alternatives;  (f)  a  description  of  a 
monitoring  plan  for  documenting 
restoration  effectiveness  and  the  need 
for  corrective  action  and  performance 
criteria  for  judging  the  success  and 
completion  of  restoration  and  the  need 
for  corrective  action;  and  (g)  a 
description  of  the  involvement  of  the 
responsible  parties  in  the  assessment 
process,  and  proposed  involvement  in 
the  restoration  process. 

The  types  of  parameters  that  should 
be  addressed  in  the  monitoring  plan 
may  include:  (1)  Duration;  (2)  frequency 
of  monitoring  needed  to  gauge  progress 
and  success;  (3)  the  level  of  sampling 
needed  to  detect  success  or  the  need  for 
corrective  action;  and  (4)  whether 
monitoring  of  a  control  or  reference  site 
is  needed  to  determine  progress  and 
success. 

Performance  criteria  include 
structural,  functional,  temporal,  and 
other  demonstrable  goals  that  the 
trustees  should  determine  with  respect 
to  all  restoration  actions.  For  example, 
an  agreement  to  create  new  intertidal 
marsh  habitat  as  compensation  for 
marsh  impacted  by  oil  could  be 
described  by  performance  criteria 
including  the  number  of  acres  to  be 
created,  the  location,  the  elevation  of 
new  habitat,  the  species  to  be  planted 
and  details  for  planting  such  as  density, 
and  the  timeframe  in  which  identifiable 
stages  of  the  project  should  be 
completed. 

3.  PubUc  Review  and  Comment 

The  information  provided  in  the  Draft 
Restoration  Plan  must  be  adequate  to 
allow  the  pubUc  to  objectively  assess 
the  injuries  resulting  firom  the  incident 
and  restoration  actions  being  considered 
to  remedy  those  injuries.  The  Draft 
Restoration  Plan  must  be  made  available 
for  at  least  a  thirty  (30)  calendar  day 
public  review  and  coiment  period. 

The  type  of  notice,  review,  and 
comment  procedures  may  vary 
depending  on  the  nature  and  scale  of 
restoration  actions  proposed.  For 
instance,  notice  may  be  accomplished 
through  the  Federal  Register,  local 
newspapers,  state  press  releases,  etc., 
and  review  and  comment  may  be 


facilitated  through  written  responses, 
advisory  committees,  public  meetings, 
etc. 

F.  Final  Restoration  Plan 

After  reviewing  public  comments  on 
the  Draft  Restoration  Plan,  trustees  must 
develop  a  Final  Restoration  Plan.  As 
part  of  the  Final  Restoration  Plan, 
trustees  must  consider  and  respond  to 
all  comments  on  the  Draft  Restoration 
Plan.  In  response  to  the  comments,  the 
trustees  may  need  to:  (1)  Modify  the 
restoration  alternatives  being 
considered;  (2)  develop  and  evaluate 
alternatives  that  have  not  been  given 
serious  consideration  by  the  trustees;  (3) 
supplement,  improve,  or  modify  the 
analyses;  (4)  make  factual  corrections;  or 
(5)  explain  why  the  comments  do  not 
warrant  further  trustee  response,  citing 
the  reasons  to  support  the  trustee 
position,  and  possibly  indicate  the 
dnnunstances  that  would  trigger 
reappraisal  or  further  response.  In  the 
Final  Restoration  Plan,  trustees  indicate 
the  restoration  alternatives  that  will  be 
implemented  and  include  the 
information  in  the  Draft  Restoration 
Plan.  The  format  of  the  Final 
Restoration  Plan,  which  essentially 
follows  that  of  the  Draft  Restoration 
Plan,  must  clearly  indicate  any  changes 
to  the  Draft  Restoration  Plan. 

If  trustees  plan  to  make  significant 
changes  to  the  Draft  Restoration  Plan  in 
response  to  comments,  revisions  will  be 
documented  for  public  notice  along 
with  issuance  of  the  Final  Restoration 
Plan. 

G.  Use  of  Regional  Restoration  Plans 

If  trustees  used  a  simplified 
assessment  procedure,  the  proposed 
rule  allows  them  to  consider  using  a 
Regional  Restoration  Plan  instead  of 
developing  an  incident-specific 
restoration  plan.  Under  the  proposed 
rule,  trustees  may  use  an  existing 
Regional  Restoration  Plan  provided  that 
the  Plan: 

(i)  Was  developed  subject  to  public 
review  and  comment;  and 

(ii)  Addresses  and  is  ciurently 
relevant  to  the  same  or  comparable 
natural  resources  and/or  services  as 
those  identified  during  injury 
assessment  as  having  been  injured. 

If  these  conditions  are  met,  trustees 
may  present  the  responsible  parties  with 
a  demand  for  the  damages  calculated  by 
the  simpUfied  assessment  procediue 
and  use  the  recovered  sums  to 
implement  the  Regional  Restoration 
Plan. 

If  there  is  not  an  existing  Regional 
Restoration  Plan  that  meets  these 
conditions  and  the  information 
provided  by  the  simplified  assessment 


procedure  does  not  support 
development  of  an  incident-specific 
restoration  plan,  trustees,  may  present 
the  responsible  parties  writh  a  demand 
for  the  damages  calculated  by  the 
simpUfied  assessment  procedure  and 
place  the  recovered  funds  into  an 
account  with  other  similar  recoveries, 
until  such  time  that  sufficient  funds  to 
develop  plan  and  implement  a  new 
Regional  Restoration  Plan  are  collected. 
Recoveries  may  only  be  commingled  in 
this  manner  where  natural  resource 
and/or  service  injuries  were  similar  for 
the  incidents  represented  by  pooled 
funds,  and  where  the  incidents  were 
within  the  same  region  (i.e.  ecosystem 
or  watershed).  New  Regional 
Restoration  Plans  would  then  be 
developed  subject  to  pubUc  review  and 
comment. 

Trustees  should  develop  criteria  and 
procedures  governing  pooling  of  funds 
and  obligating  portions  of  damages  from 
simplified  procedures  to  planning  costs. 
Such  criteria  should  address:  (1)  The 
length  of  time  money  should  be 
maintained  in  an  account  before 
developing  and  implementing  Regional 
Restoration  Plans;  and  (2)  suggested 
maximiun  percentages  of  recoveries  that 
may  be  used  for  developing  Regional 
Restoration  Plans. 

NOAA  requests  comments  on  the 
concepts  and  specific  guidelines  for 
pooling  recoveries  from  simplified 
assessments  and  use  of  those  monies. 

If  trustees  use  a  Regional  Restoration 
Plan,  they  must  prepare  a  Notice  of 
Intent  to  Use  a  Regional  Restoration 
Plan.  The  Notice  must  include: 

(1)  A  description  of  the  nature, 
degree,  and  spatial/temporal  extent  of 
injuries  to  natural  resources  and/or 
services  resulting  from  the  incident; 

(2)  A  description  of  the  existing 
Regional  Restoration  Plan  and  an 
explanation  of  how  the  conditions  for 
use  of  a  Regional  Restoration  Plan  are 
met;  or  a  description  of  the  anticipated 
process  for  developing  a  new  Regional 
Restoration  Plan  and  an  explanation  of 
why  the  information  provided  by  the 
simplified  assessment  procedure  does 
not  support  development  of  an  incident- 
specific  restoration  plan;  and 

(3)  Identification  of  the  damage 
amount  sought  and  the  calculation  of 
that  amount. 

Trustees  must  make  a  copy  of  the 
Notice  publicly  available. 

Subpart  F — Restoration 
Implementation  Phase 

/.  Introduction 

At  the  completion  of  the  Restoration 
Planning  Phase,  the  trustees  must:  (a) 
Close  the  administrative  record  that 
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incorporates  the  Restoration  Planning 
Phase  and  open  a  new  administrative 
record  for  the  Restoration 
Implementation  Phase;  (b)  present  a 
demand  for  restoration  costs  or 
implementation  to  the  responsible 
parties;  (c)  estabfish  an  accoimt  to 
receive  any  payments  of  sums  to  be 
received  from  the  responsible  parties; 
and  (d)  implement  restoration. 
Additional  actions  that  could  occiu- 
diuing  the  Restoration  Implementation 
Phase  include  Utigating  a  claim  for 
damages  where  the  responsible  parties 
refuse  to  pay  for  or  implement 
restoration  on  receipt  of  the  trustees' 
demand,  or  presenting  a  claim  for 
damages  to  die  Oil  Spill  LiabiUty  Trust 
Fund,  so  that  restoration  can  be 
implemented. 

n.  Administrative  Record 

Once  a  Final  Restoration  Plan  or 
Notice  of  Intent  to  Use  a  Regional 
Restoration  Plan  has  been  issued,  the 
administrative  record  of  the  Restoration 
Planning  Phase  must  be  closed.  Except 
as  noted  below,  no  additional 
dociunents  will  be  placed  in  the  record. 
The  closed  record  will  constitute  the 
body  of  information  supporting  the 
trustees'  decisions  through  restoration 
planning. 

Once  the  record  is  closed,  trustees 
may  only  add  dociunents  that: 

(a)  Are  offered  by  an  interested  party 
that  did  not  receive  actual  or 
constructive  notice  of  the  Draft 
Restoration  Plan  and  the  opportunity  to 
comment  on  the  Plan; 

(b)  Do  not  duphcate  information 
already  contained  in  the  administrative 
record;  and 

(c)  Raise  significant  issues  regarding 
the  Final  Restoration  Plan. 

For  practical  reasons,  it  is  likely  that 
trustees  will  need  to  open  and  maintain 
an  additional  administrative  record  to 
document  implementation  of 
restoration.  This  record  should 
document  all  Restoration 
Implementation  Phase  decisions, 
actions,  and  expenditiu-es,  including 
any  modifications  made  to  the  Final 
Restoration  Plan.  This  record  is 
necessary  to  keep  the  public  informed 
and  potentially  for  use  in  any 
enforcement  actions,  such  as  seeking 
additional  work  from  the  responsible 
parties  to  comply  with  the  restoration 
plan  and  implementing  agreements. 

The  administrative  record  for 
restoration  implementation  should 
follow  the  same  guidance  for  opening 
and  maintaining  the  previous  record, 
and  for  its  availabiUty. 


ni.  Presenting  a  Demand  for  Damages  to 
the  Responsible  Parties 

If  the  trustees  and  responsible  parties 
have  successfully  implemented  a 
cooperative  restoration  planning 
process,  the  responsible  parties  will 
have  thorough  knowledge  of  the 
trustees'  preferred  restoration  actions 
and  associated  costs.  In  the  best 
circiunstances,  the  responsible  parties 
will  already  have  entered  into  an 
enforceable  agreement  to  either  pay  the 
costs  associated  with  implementing  the 
Final  Restoration  Plan,  or  to  implement 
the  Plan  according  to  trustee 
performance  criteria  and  with  trustee 
oversight.  Any  such  agreements  with 
the  responsible  parties  will  have  been 
described  in  the  Draft  and  Final 
Restoration  Plans  reviewed  by  the 
pubUc. 

However,  where  a  cooperative 
relationship  with  responsible  parties 
has  not  been  achieved,  the  trustees  must 
follow  some  specific  statutory 
requirements  to  recover  natural  resource 
damages,  as  described  below. 

After  development  of  a  Final 
Restoration  Plan  or  a  Notice  of  Intent  to 
Use  a  Regional  Restoration  Plan,  the 
trustees  must  present  a  demand  in 
writing  asking  the  responsible  parties 
either  to: 

(a)  Implement  the  Final  Restoration 
Plan  or  portion  of  a  Regional  Restoration 
Plan  subject  to  trustee  oversight  and 
reimburse  the  trustees  for  their 
assessment  and  oversight  costs;  or 

(b)  Advance  to  the  trustees  a  specified 
stmi  representing  all  direct  and  indirect 
costs  associated  with  developing  and 
implementing  the  Final  Restoration  Plan 
or  some  portion  of  a  Regional 
Restoration  Plan. 

The  demand  must  also  include:  (a) 
Identification  of  the  incident  from 
which  the  claim  arises;  (b)  identification 
of  the  trustees  asserting  the  claim;  (c)  a 
brief  description  of  the  injuries  for 
which  the  claim  is  being  brought;  (d)  the 
index  to  the  record;  (e)  the  Final 
Restoration  Plan  or  Notice  of  Intent  to 
Use  a  Regional  Restoration  Plan;  and  (f) 
a  request  for  reimbursement  of: 

(i)  Reasonable  assessment  costs; 

(ii)  The  cost,  if  any,  of  conducting 
emergency  restoration;  and 

(iii)  Interest  on  the  amounts 
recoverable  under  OP  A  section  1005, 
which  provides  for  prejudgment  and 
post-judgment  interest  to  be  paid  at  a 
commercial  paper  rate,  starting  from  30 
calendar  days  from  the  date  a  demand 
is  presented  until  the  date  the  claim  is 
paid. 


rV.  Discounting  and  Compounding  the 
Components  of  the  Claim 

A.  General 

Discounting  and  compounding  are 
necessary  for  the  trustees  to  be  able  to 
present  a  claim  for  a  "siun  certain."  The 
reference  date  for  the  discoimting  and 
compounding  calculations  is  the  date  at 
which  the  demand  is  presented. 
Trustees  must  discount,  or  compouind, 
the  two  components  of  the  claim:  (1) 
Futiue  restoration  costs;  and  (2)  damage 
assessment  and  emergency  restoration 
costs  already  inciured. 

NOAA  recommends  that  trustees  use 
the  U.S.  Treasury  borrowing  rate  on 
marketable  securities  of  comparable 
maturify  to  the  period  of  analysis  for 
both  calculations,  with  some 
qualifications  noted  below. 
Alternatively,  for  state  or  Indian  tribal 
claims  for  past  damage  assessment  and 
restoration  costs,  the  state  or  Indian 
tribe  may  use  the  state  or  Indian  tribal 
borrowing  rate  on  marketable  seciuities. 
The  analysis  should  be  conducted  either 
in  terms  of  nominal  values 
(denominated  in  dolhirs  of  the  year  in 
which  the  losses  or  gains  are  incurred) 
or  in  constant  dollars  of  a  specified  base 
year.  For  compounding  forward  past 
emergency  restoration  and  assessment 
costs,  it  seems  more  straightforward  to 
employ  the  nominal  Treasiuy  rate  as  the 
discount  rate  and  to  represent  the  costs 
in  nominal  terms,  since  the  nominal 
interest  is  observed  and  past  costs  are 
likely  to  be  denominated  in  nominal 
terms.  Futiue  restoration  costs  can  be 
adjusted  for  inflation  using  an 
appropriate  inflation  index  for  the  major 
categories  of  costs. 

B.  Estimated  Future  Restoration  Costs 

Most  restoration  projects  will  be 
carried  out  over  a  period  of  years.  If 
fnnds  are  insufficient  to  cover  the  full 
costs  of  restoration,  including  post- 
construction  maintenance  and 
monitoring  op>erations,  natural  resource 
recovery  will  be  incomplete,  and  the 
pubUc  will  be  deprived  of  full 
compensation  for  the  injuries.  NOAA 
recommends  that  trustees  use  the 
nominal  U.S.  Treasury  rate  for 
marketable  securities  of  comparable 
maturity  to  the  period  of  analysis,  when 
this  rate  of  return  is  available  to  the 
trustees  for  investment  of  settlement 
monies.  To  denominate  the  future 
restoration  costs  in  nominal  terms,  the 
trustees  should  employ  the  indices  of 
projected  inflation  appropriate  to  the 
major  components  of  the  restoration 
costs  (e.g.,  construction  price  indices  for 
construction  costs;  the  federal  employee 
wage  index  for  trustee  monitoring 
costs). 


39820 


Federal  Register  /  Vol.  60,  No.  149  /  Thursday,  August  3,  1995  /  Proposed  Rules 


If  legal  and/or  institutional 
constraints  prevent  investment  of 
settlement  monies  yielding  the  U.S. 
Treasury  rate  for  mai;ketable  securities 
of  comparable  matiuity  to  the  period  of 
analysis,  then  it  is  incmnbent  upon  the 
trustees  to  structure  the  claim  to  ensure 
that  sufficient  funds  will  be  available  to 
fund  the  entire  set  of  restoration 
activities.  One  option  is  to  calculate  the 
discounted  value  of  this  component  of 
the  claim  using  an  alternative  discount 
rate  that  represents  the  yield  on 
settlement  monies  available  to  the 
trustees.  An  alternative  option  is  to 
stmctiue  a  multi-year  schedule  for 
claim  payments  to  ensure  it  provides 
the  cash  flow  for  each  year  required  for 
planned  expenditiu«s. 

If  the  settlement  is  structxired  so  that 
the  responsible  party  carries  out  the 
restoration  projects,  the  trustee 
restoration  costs  to  be  discoimted  will 
be  substantially  reduced,  but  not 
eliminated  because  trustee  monitoring 
costs  will  still  be  included  in  the  claim. 

C.  Past  Assessment  and  Emergency 
Restoration  Costs 

Damage  assessment  and  emergency 
restoration  costs  may  have  been 
accruing  from  the  time  of  the  incident. 
To  calculate  the  present  value  of  these 
costs  at  the  time  the  demand  is 
presented  to  the  responsible  parties,  the 
trustees  will  compound  forward  the 
costs  already  incurred.  Because  the  rate 
of  interest  employed  as  the  discoimt  rate 
for  past  costs  incurred  should  reflect  the 
opportimity  cost  of  the  money  spent, 
NOAA  suggests  that  the  trustees  use  the 
actual  U.S.  Treasiuy  rate  for  marketable 
securities  of  comparable  matiuity  to  the 
period  of  analysis  for  compounding  this 
component  of  the  claim.  NOAA 
acknowledges  that,  at  the  discretion  of 
the  trustees,  a  state  or  Indian  tribal 
borrowing  rate  may  be  used  to 
compoimd  the  state  or  Indian  tribal 
component  of  past  costs.  Where  the 
costs  are  denominated  in  dollars  of  the 
year  in  which  they  were  incurred  (i.e., 
in  nominal  terms),  the  nominal  interest 
rate  should  be  employed. 

D.  Sources  of  Data 

U.S.  Treasury  bill  and  bond  rates  may 
be  foimd  in  the  Federal  Reserve 
Bulletin,  issued  monthly,  or  the 
Treasury  Bulletin,  issued  quarterly.  The 
Gross  Domestic  Product  fixed-weighted 
price  index  and  the  Consumer  Price 
Index  may  be  found  in  the  Survey  of 
Current  Business,  issued  monthly,  and 
the  Economic  Report  of  the  President, 
issued  annually.  The  Administration 
prediction  for  future  Gross  Domestic 
Product  deflators  is  updated  twice 
annually  at  the  time  the  budget  is 


pubUshed  in  January  or  February  and  at 
the  time  of  the  Mid-Session  Review  of 
the  Budget  in  July.  The  ciurent  Treasury 
rates  and  inflation  adjustment 
assiunptions  are  reported  in  regular 
updates  of  Appendix  C  of  Circular  No. 
A-94,  available  from  the  OMB 
PublicaUons  Office  (202-395-7332). 

V.  Uncompensated  Claims 

If  the  responsible  parties  deny  all 
habiUty  for  the  claim  or  fail  to  settle  the 
claim  embodied  in  the  demand  within 
ninety  (90)  calendar  days  after  they  are 
presented  with  the  demand,  trustees 
may  elect  to  commence  an  action  in 
court  against  the  responsible  parties  or 
guarantors,  or  to  present  the 
uncompensated  claim  to  the  Oil  Spill 
Liability  Trust  Fimd.  Thus,  delivery  of 
the  demand  should  be  made  in  a 
manner  that  establishes  the  date  of 
receipt  by  the  responsible  parties. 

Judicial  actions  and  claims  must  be 
filed  within  three  years  after  the  Final 
Restoration  Plan  or  Notice  of  Intent  to 
Use  a  Regional  Restoration  Plan  is  made 
publicly  available,  as  provided  in  the 
statute  of  limitations  for  natural 
resource  damages  imder  OPA  (33  U.S.C. 
2717(f)(1)(B)  and  2712(h)(2)). 

VI.  Accounts 

OPA  section  1006(f)  requires  that 
damages  recovered  by  trustees  be 
retained,  without  further  appropriation, 
in  a  revolving  trust  account.  Sums 
recovered  for  past  assessment  costs  and 
emergency  restoration  costs  may  be 
used  to  reimbiuse  the  trustees.  All  other 
smns  miM  be  used  to  implement  the 
Final  Restoration  Plan,  implement  an 
existing  Regional  Restoration  Plan,  or 
develop  and  implement  a  new  Regional 
Restoration  Plan. 

Where  multiple  trustees  are  involved 
in  a  recovery,  trustees  may  wish  to 
establish  a  joint  account.  One  acceptable 
mechanism  would  be  an  account  under 
the  registry  of  the  applicable  federal 
court  when  there  is  a  joint  recovery 
involving  federal  and  non-federal 
trustees.  The  joint  accoimt  should  be 
managed  by  the  trustees  through  an 
enforceable  written  agreement  that 
specifies  the  parties  authorized  to 
endorse  expenditures  out  of  the 
account,  and  the  agreed-upon 
procedures  and  criteria  for  such 
expenditxuBs. 

Although  a  joint  trustee  accoimt  may 
be  the  preferred  approach,  trustees  also 
have  the  option  of  dividing  the 
recoveries  and  depositing  their 
respective  amounts  in  their  own 
separate  accoiuits.  These  accoimts 
should  be  interest-bearing,  revolving 
trust  accounts.  These  accounts  may  be 
incident-specific  or  funds  that  allow 


deposit  of  natiuBl  resource  damages  and 
expenditure  in  accordance  with  the 
liioitations  set  forth  in  OPA. 

Trustees  may  establish  escrow 
accounts  or  any  other  investment 
accoimts  unless  specifically  prohibited 
by  law.  Funds  in  such  accounts  must 
only  be  used  as  specified  in  OPA 
section  1006(f). 

Trustees  must  maintain  appropriate 
accounting  and  reporting  methods  to 
keep  track  of  the  use  of  sums  recovered. 
Brief  reports  on  the  status  of  the  sums 
recovered  and  expenditures  for 
particular  incidents  should  be  reported 
in  the  record  for  the  Restoration 
Implementation  Phase. 

Any  sums  remaining  in  an  account 
estabUshed  under  this  section  that  are 
not  used  either  to  reimburse  trustees  for 
past  assessment  and  emergency 
restoration  costs  or  to  implement 
restoration  must  be  deposited  in  the  Oil 
Spill  Liability  Trust  Fund. 

VII.  Implementation  of  the  Restoration 
Plan 

A.  General 

As  discussed  throughout  this 
proposed  rule,  the  Final  Restoration 
Plan  may  be  implemented  by  the 
trustees,  or  by  the  responsible  parties 
with  trustee  oversight.  In  either  case, 
several  common  steps  will  characterize 
the  Restoration  Implementation  Phase, 
including:  (1)  establishment  of  a  trustee 
committee  and/or  MOU;  (2) 
development  of  more  detailed 
workplans  for  the  conduct  of  restoration 
actions;  (3)  monitoring  and  oversight; 
and  (4)  evaluation  of  restoration  success 
or  need  for  corrective  actions. 

B.  Trustee  Conunittee  and/or  MOU 

In  many  instances,  it  is  likely  that  a 
trustee  conunittee  and/or  MOU  will 
have  governed  trustee  involvement 
through  the  Restoration  Planning  Phase. 
However,  it  is  critical  that  these 
agreements  extend  through  the 
Restoration  Implementation  Phase,  or 
that  new  agreements  or  committees  are 
formed  for  the  restoration 
implementation.  At  a  minimum, 
representatives  of  each  participating 
trustee  agency  should  be  appointed  to 
an  oversight  committee.  Functions  of 
such  a  committee  may  include:  (1) 
Authorizing  expenditures  from  a  joint 
account;  (2)  participating  in  monitoring 
of  restoration  actions;  (3)  evaluating 
performance  criteria  for  restoration 
actions;  and  (4)  making  the 
determination  that  the  goals  and 
objectives  of  the  Final  Restoration  Plan 
have  been  achieved  or  that  corrective 
actions  need  to  be  pursued. 
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C.  Detailed  Workplans 

Depending  on  the  incident,  detailed 
workplans  for  accomplishing  restoration 
goals  and  objectives  may  or  may  not 
have  been  developed  during  the 
Restoration  Planning  Phase.  Clearly,  as 
many  details  to  outline  the  restoration 
exp€lctations,  performance  criteria, 
timelines,  criteria  for  success,  etc., 
should  be  included  in  the  Final 
Restoration  Plan  and  in  agreements  with 
the  responsible  parties  as  are  practicable 
to  determine  prior  to  restoration 
implementation.  Performance  criteria 
are  essential  for  meaningful  trustee 
monitoring  and  oversight  of  restoration 
projects. 

D.  Monitoring  and  Oversight 

Reasonable  monitoring  costs  are 
included  in  recoverable  damages.  A 
well-designed  and  executed  monitoring 
plan  is  required  to  assess  progress 
toward  the  stated  goals  and  objectives  of 
a  restoration  plan.  Reasonable 
monitoring  costs  cover  those  activities 
necessary  to  gauge  the  progress, 
performance,  and  success  of  the 
restoration  actions,  and  not  to  generate 
purely  scientific  information. 

E.  Restoration  Success  and  Corrective 
Actions 

Restoration  plans,  particularly  those 
including  agreements  for  responsible 
parties  to  implement  restoration,  must 
identify  criteria  against  which  success 
and  completion  of  restoration  actions 
will  be  judged.  Thus,  trustees  should,  at 
a  minimum,  determine:  (a)  What  criteria 
will  constitute  success,  such  that 
responsible  parties  are  reUeved  of 
responsibility  for  further  restoration 
actions;  and  (b)  what  criteria  will 
necessitate  corrective  actions  in  order  to 
comply  with  the  terms  of  a  restoration 
or  settlement  agreement.  For  example, 
in  the  intertidal  marsh  creation  example 
used  above,  success  may  be  defined  as 
survival  of  planted  marsh  grass  at  a  rate 
of  80%  vegetative  cover  two  years  after 
completion  of  planting. 

In  some  cases,  pilot  studies  will 
lessen  the  need  for  corrective  measures. 
In  other  cases,  settlement  agreements 
can  include  reopeners  to  deal  with 
specific  points  of  uncertainty,  for 
instance,  for  significant  injuries  that 
could  not  be  determined  and/or 
quantified  at  the  time  of  a  settlement. 
Another  possibiUty  is  for  the 
responsible  parties  to  deposit  an  agreed- 
upon  amount  of  money  in  an  escrow 
account  to  cover  future  corrective 
actions  that  could  not  be  fully 
anticipated  at  the  time  of  the  settlement. 
These  funds  would  then  be  used  for 
future  actions  once  defined,  or  revert  to 


the  responsible  parties  if  not  needed.  In 
most  cases,  trustees  should  consider 
including  a  mechanism  to  defiberate  the 
need  for  and  type  of  corrective  actions 
in  a  settlement  agreement  where  the 
types  of  contingencies  that  suggest  the 
need  for  corrective  actions  cannot  be 
completely  foreseen. 

In  all  cases,  the  scope  and  scale  of 
corrective  actions  must  be  determined 
relative  to  the  restoration  goals  and 
objectives  set  out  in  the  Final 
Restoration  Plan.  In  addition,  trustees 
must  recognize  that  circumstances  well 
beyond  the  control  of  any  of  the  parties 
may  not  be  the  basis  of  requiring 
corrective  actions,  such  as  natural 
occurrences  that  would  meet  an  "Act  of 
God"  standard. 

General  Summary  of  and  Response  to 
Comments  on  the  January  1994 
Proposed  Rule 

NOAA  received  numerous  comments 
on  the  January  1994  proposed  rule. 
NOAA  appreciates  the  time  and  effort 
expended  by  the  commenters. 
Commenters  raised  many  thought- 
provoking  points  that  have  led  NOAA  to 
reconsider  the  overall  approach  of  the 
rule.  The  bulk  of  the  comments  fell  into 
eight  general  categories. 

First,  NOAA  received  many 
comments  about  the  need  to  keep 
natural  resource  damage  assessments 
focused  on  the  ultimate  goal  of 
expeditious  restoration  rather  than  the 
abstract  study  of  injuries,  calculation  of 
monetary  damage  figures,  or  time- 
consuming  and  expensive  Utigation. 
Today's  proposed  rule  is  designed  to 
place  even  greater  emphasis  on  early 
restoration  planning. 

Second,  many  commenters  addressed 
the  standards  for  calculating 
compensable  value  in  the  January  1994 
proposed  rule.  Today's  proposed  rule 
eUminates  the  need  for  the 
determination  of  compensable  values  as 
a  separate  component  of  a  damage 
claim.  The  proposed  rule  does  not 
render  the  value  of  natural  resources 
irrelevant;  however,  it  does 
fundamentally  change  the  role  of 
valuation  in  assessments.  Valuation  is 
now  used  to  determine  the  scale  of 
appropriate  restoration  actions  rather 
than  a  monetary  damage  figure. 

Third,  commenters  raised  concerns 
about  coordination  among  trustees  and 
with  responsible  parties  and  the  level  of 
trustee  discretion  afforded  under  the 
proposed  January  1994  rule.  Today's 
proposed  rule  provides  for  a  pubfic 
planning  process  designed  to  ensure 
that  all  interested  parties  have  an 
opportunity  for  involvement  and  that 
the  trustees'  decisionmaking  process  is 
subject  to  pubUc  scrutiny.  The  proposed 


rule  also  redefines  "reasonable 
assessment  costs"  to  provide  greater 
clarification  of  when  trustees' 
assessment  activities  are  appropriate. 

Fourth,  NOAA  received  voluminous 
comments  on  the  various  assessment 
procedures.  In  regard  to  the 
compensation  formulas,  a$  discussed  in 
Appendix  C  to  this  preamble,  NOAA 
has  decided  to  reserve  the  compensation 
formulas  for  now.  Some  commenters 
expressed  confusion  over  the  distinction 
between  expedited  and  comprehensive 
damage  assessments.  The  proposed  rule 
no  longer  categorizes  assessments  as 
expedited  or  comprehensive  and  instead 
authorizes  trustees  to  determine 
appropriate  assessment  methods  on  an 
incident-specific  basis  from  a  range  of 
procedures  including  simplified 
methods  to  complex  field  studies. 

Fifth,  other  commenters  raised 
concerns  about  use  of  Regional 
Restoration  Plans.  The  proposed  rule 
provides  additional  guidance  on  when 
and  how  Regional  Restoration  Plans 
may  be  used. 

Sixth,  NOAA  received  many 
comments  on  the  standards  for 
determining  injury.  Under  today's 
proposed  rule,  the  definition  of  "injury" 
has  been  modified  to  require 
demonstration  of  a  measurable  or 
observable  adverse  change.  The 
proposed  rule  also  provides  new 
guidance  on  determining  injury, 
including  guidance  on  selecting  injury 
studies  that  provide  information  that  is 
relevant  for  restoration  planning. 

Seventh,  NOAA  received  mixed 
comments  on  the  provisions  in  the 
January  1994  proposed  rule  concerning 
administrative  record  review.  This 
proposed  rule  continues  to  require 
development  of  an  open  administrative 
record  containing  documents  relied 
upon  by  trustees  in  assessing  and 
selecting  restoration  actions  appropriate 
for  particular  incidents,  including 
relevant  comments  and  submissions 
received  from  responsible  parties  and 
other  interested  persons.  Although  this 
proposed  rule  is  silent  on  the  standard 
of  review,  NOAA  continues  to  expect 
that  courts  will  perform  review  on  the 
administrative  record. 

Finally,  many  commenters  expressed 
concern  about  the  volume  of  guidance 
on  preassessment  activities  contained  in 
the  January  1994  proposed  rule.  Today's 
proposed  rule  includes  a  streamlined 
Preassessment  Phase. 

Due  to  the  extent  of  the  changes  in 
today's  proposed  rule,  many  of  which 
render  earUer  comments  inapplicable, 
NOAA  is  not  providing  a  detailed 
treatment  of  all  comments  received. 
Instead,  the  proposed  rule  and  preamble 
embody  the  response  to  the  comments 
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received.  After  reviewing  today's 
proposed  rule,  commenters  should 
resubmit  any  comments  that  they  think 
are  still  applicable,  as  well  as  provide 
any  new  comments. 
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Appendix  A— Comparison  of  Relevant  OPA/NRDA  and  NEPA  Components 

OPA/NRDA  process 

NEPA  parallels 

Facilitating  Restoration 

Facilitating  the  NEPA  Proems 

•  Pre-inckJent  planning 

•  Regional  restoration  planning 

•  Cooperation  and  coordination 

•  Public  participation 

•  Programmatic  EIS. 

•  Interagency  cooperation. 

•  Public  involvenwnt. 

Preassessment  Phase 

Enviromrfantal  Assessment 

•  Procedural  Components 

— Oetemiine  tnjstee  jurisdiction 

— Detemiine  need  for  restoration  planning 

— Publish  "Notice  of  Intent  to  Conduct  Restoration  Planning" 

—Open  administrative  record 

•  Limited  data  collection 

•  Emergency  restoration  actions 

•  Procedural  Components. 

—Need/purpose  for  restoration. 
—"Notice  of  Intent"  for  NEPA  scoping. 
— Open  Analysis  File/Planning  Record. 

— Emergency  actions. 

Restoration  Planning  Phase 

NEPA  Process 

•  Procedural  Components 

— Injury  Assessment  Component  (Injury  Determination/Quantifica- 
tion) 
— Restoration  Planning  Component 
—Develop  Draft  Restoration  Plan 
—Public  Review/Comment 
— Develop  Final  Restoration  Plan 

•  Range  of  injury  assessment  procedures  (simplified  to  more  detailed) 

•  Range  of  restoration  alternatives  (primary/compensatory  restoration; 
natural  recovery/no  action) 

•  Evaluation  of  restoration  alternatives 

•  Procedural  Parallels. 
—NEPA  scoping  process  begins. 

—Draft  EIS. 

—Public  Review/Comment 
—Final  EIS. 

—Affected  Environment  (before  restoration). 
—Range  of  restoration  alternatives  (including  prnposed/no  action) 
and  Environmental  Consequences. 
— Cost-benefit  analysis. 
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Appendix  A— Comparison  of  Relevant  OPA/NRDA  and  NEPA  Components— Continued 

OPA/NRDA  process 

NEPA  parallels 

Restoration  impiementBtton  Phase 

Procedural  Components 

Close  Administrative  Record  for  Restoration  Planning  Phase 
Opening  administrative  record  for  Restoration  Implementation  Phase 
Present  Demand 
Establish  account  for  recoveries 

Implement  Final  Restoration  Plan  (includes  monitoring/corrective  ac- 
tions) 

NEPA  Process 

•  Procedural  Parallels. 
—Close  original  Analysis  File/Planning  Record. 
—Open  second  Analysis  File. 
—"Record  of  Decision". 

— Impten>ent  Final  EIS. 

If 


is  -  Environmental  Impact  Statement 


Appendix  B— Consideratioiu  to  Facilitate 
the  Restoration  Process 

/.  Pre-incident  Planning 

General 

NOAA  believes  that  commitment  of  time, 
fiinding,  and  pnsonnel  to  up-front  platming 
prior  to  an  incident  will  help  ensure  that  the 
NRDA  process  results  in  appropriate 
restoration  plans.  Thus,  trustees  are 
encouraged  to  develop  pre-incident  plans. 

Pre-incident  Plan  Contents 

NOAA  suggests  that  pre-incident  plans: 

(a)  Identify  natuiral  resource  assessment 
teams.  The  restoration  process  needs  a 
systematic,  interdisciplinary  approach  to 
insure  the  integrated  use  of  science, 
economics,  and  law  required  in  plaiming  and 
implementing  restoration.  Trustees  are 
encouraged  to  identify  appropriately 
experienced  personnel  needed  for  natural 
resource  assessment  teams  at  the  area  and 
regional  levels. 

Personnel  required  for  natural  resource 
assessment  teams  should  be  appropriate  to 
the  scop)e  and  scale  of  the  incident  and 
natural  resources  and/or  services  affected. 
For  instance,  for  incidents  with  complicated 
or  long-term  ecological  impacts,  the  core 
team  could  include  a  natural  resource  trustee 
coordinator,  restoration  expert,  resource 
biologist,  environmental  (petroleum) 
chemist,  resource  economist,  quality 
assurance  specialist,  data  manager/sample 
custodian,  statistician,  resource  attorney,  and 
administrative  support  specialist.  If  at  all 
possible,  the  team  should  not  be  ad  hoc, 
members  should  be  knowledgeable  about 
relevant  statutes  and  regulations,  and  be  able 
to  establish  a  working  relationship  with  the 
various  parties  likely  to  be  involved  in 
incidents. 

(b)  Establish  trustee  notification  systems. 
Prompt  notiflcation  is  essential  for  efficient 
and  effective  initiation  of  the  restoration 
process.  Response  personnel  are  required 
under  the  NCP  to  notify  trustees  whenever 
natural  resources  under  their  jurisdiction  or 
management  have  been,  or  are  likely  to  be, 
injured  or  lost  as  a  result  of  an  incident 
involving  oil. 

Thus,  each  trustee  should  establish 
emei;gency  notification  protocols  so  that  the 
process  can  be  initiated  on  a  24-hour  basis. 
Notification  could  be  coordinated  to 
minimize  the  nimiber  of  calls  response 
persormel  must  make  to  the  trustees. 
Notification  protocols  are  also  needed  within 
the  trustee  agencies  so  that  appropriate 


regional  and  local  i)er8onnel  can  be  informed 
of  an  incident.  Area  and  Regional 
Contingency  Plans  should  include  contact 
information  for  each  trustee  and  clear, 
unambiguous  criteria  for  trustee  notification 
(e.g.,  all  spills,  spills  over  a  certain  size, 
location,  etc.). 

(c)  Identify  likely  support  services.  In 
many  circiunstances,  the  trustees  may  require 
specialized  contractor  support.  For  example, 
research  vessels  may  be  necessary  for  sample 
collection,  or  outside  experts  may  be 
necessary  to  design  and  conduct  studies.  If, 
as  part  of  pre-incident  planning,  the  trustees 
can  identify  appropriate  supf)ort  services  and 
pursue  contracting  procedures  that  will 
expedite  incident-specific  hiring  of 
contractors,  potentially  detrimental  delays  in 
the  assessment  process  can  be  avoided 
diuing  actual  incidents. 

The  types  of  support  and  expertise 
expected,  as  well  as  potential  contractor  and 
expert  names,  should  be  identified  as  part  of 
pre-incident  planning.  Contracts  should  be 
established  to  allow  rapid  acquisition  of 
contractor  services.  Identified  contractors 
may  even  be  called  on  to  participate  in  pre- 
incident  planning  so  that  all  parties  are 
familiar  with  the  specific  needs  of  the 
restoration  process. 

Backup  services  should  also  be  identified 
since  the  needs  of  both  response  and  natural 
resource  activities  can  exceed  even  regional 
capabilities. 

(d)  Identify  natural  resources  and/or 
services  at  risk  In  the  NCP,  regional  and  area 
planning  cormnittees  are  responsible  for  the 
identification  of  natural  resources  under  their 
jurisdiction  that  are  potentially  vulnerable  to 
nil  spill  incidents  for  given  geographic  areas. 
Tbfc  plans  may,  for  example,  identify  wetland 
habitats  near  oil  terminals  or  bird  rookeries 
near  shipping  routes.  If  there  is  an  incident, 
the  response  teams  will  focus  their  efforts  on 
protection  of  these  natural  resources  and/or 
services  considered  most  vulnerable. 

Trustees  should  actively  participate  in 
such  plaiming  committees  to  identify  natural 
resources  and/or  services  at  risk.  Further, 
trustees  should  identify  and  evaluate 
possible  assessment  procedures  for  these 
natural  resources  and/or  services.  In  addition 
to  participating  actively  in  regional  and  area 
planning  activities,  trustees  should  develop  a 
working  relationship  with  response  agencies 
and  officials. 

(e)  Identify  available  baseline  and  other 
relevant  information.  Trustees  should 
identify  and  catalogue  sources  of  baseline 
information  as  part  of  pre-incident  planning. 


including  seeking  input  on  sources  of 
information.  Types  of  information  that  may 
be  important  include:  (1)  Petroleum 
hydrocarbon  contamination  in  indicator 
organisms;  (2)  sf>ecies  census  and  inventory; 
(3)  baseline  data  on  species  populations;  (4) 
recreational  use  statistics;  (5)  values  for 
selected  natural  resources  and/ or  services:  - 
and  (6)  restoration  measures  applicable  to 
injured  natural  resources  and  services. 
Familiarify  with  the  types  of  baseline 
information  and  identification  of  data  gaps 
and  needs  will  allow  the  trustees  to 
formulate  better  study  designs  and 
restoration  approaches; 

(f)  Establish  data  management  systems. 
Data  management  and  record  keeping  are 
critical  throughout  the  restoration  process. 
Data  management  systems  may  best  be 
designed  during  pre-incident  planning  to 
minimize  the  possibilify  of  losing  critical 
information  during  an  incident.  For  small 
incidents,  this  may  be  a  relatively  simple 
filing  system,  but  for  large  incidents,  a 
centralized  computer-based  system  may  be 
essential. 

Trustees  may  decide  to  develop  consistent 
data  management  formats,  such  as  field, 
laboratory  and  qualify  assurance  forms,  to 
facilitate  data  management.  At  a  minimmn, 
data  management  should  address  the:  (1) 
Type  and  volume  of  data;  (2)  uses  and  users 
of  the  data:  (3)  availabilify  of  existing  data 
management  structures;  (4)  quality  assurance 
needs;  (5)  repiorting  requirements;  and  (6) 
access  to  the  data.  Data  management  should 
also  include  provisions  for  distribution  of 
updates  for  the  trustees  and  others  on  a 
timely  basis:  and 

(g)  Identify  assessment  funding  issues  and 
options.  Funding  of  trustee  activities  should 
be  addressed  during  pre-incident  planning 
because  of  the  need  to  initiate  actions 
expeditiously  after  an  incident.  Trustees  may 
have  several  sources  of  potential  funding, 
the:  (1)  Responsible  parties;  (b)  Oil  Spill 
Liability  Trust  Fund;  and  (c)  agency  funding. 
Trustees  should  consult  the  most  up-to-date 
guidance  available  from  the  U.S.  Coast  Guard 
for  access  to  the  Fund  and  incorporate  these 
procedures  into  pre-incident  planning. 

U.  Regional  Restoration  Planning 

General 

OPA  emphasizes  maldng  the  public  whole 
for  injuries  to  natural  resource  and/or 
services.  Where  practicable,  incident-specific 
restoration  is  the  preferred  alternative  to 
compensate  the  public  for  their  losses. 
However,  for  many  incidents,  such  incident- 
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specific  planning  may  be  impractical 
because,  for  instance,  injuries  are  not 
extensive  or  are  short-tenn.  For  small 
incidents,  incident-specific  plaiming  costs 
may  be  high  compared  to  the  estimated 
damages. 

Thus,  to  achieve  OPA's  mandate  to  restore 
injured  natural  resources  and  services 
regardless  of  the  scope  and  scale  of  those 
injuries,  trustees  are  strongly  encouraged  to 
use  or  modify  existing  restoration  plans,  or 
develop  new  regional  restoration  plans.  Such 
regional  planning  is  appropriate  so  long  as 
natural  resources  and/or  services  comparable 
to  those  expected  to  be  affected  by  an 
incident  are  addressed  in  the  plans. 

Availability  of  Regional  Restoration  Plans 

Trustees  may  rely  on  or  adjust  existing 
regional  restoration  plans,  so  long  as  they 
have  followed  or  can  be  modified  to  meet  the 
planning  requirements  under  this  proposed 
rule.  Lacking  existing  regional  plans,  trustees 
should  seek  to  develop  such  plans.  The 
trustees  may  organize  these  plans  based  on 
such  factors  as  geography  (e.g.,  ecosystems  or 
watersheds),  injuries  anticipated  from 
incidents,  or  restoration  alternatives. 

Regional  restoration  plans  must  be 
developed  or  annotated  in  such  a  way  that 
trustees  are  able  to  justify  linking  the  injuries 
from  a  fiarticular  incident  or  set  of  incidents 
with  a  specific  restoration  project  or  set  of 
projects  within  the  plan.  This  may  be 
fecilitated  by  describing  the  types  of  injuries 
anticipated  frtim  oil  incidents  to  specific 
resources  within  a  region,  and  describing 
these  injuries  in  terms  of  the  types  and 
importance  of  functions  and  services, 
ecological  and  human  use. 

nj.  Coordination 

General 

Trustee  coordination  is  crucial  to  an 
efficient  and  effective  assessment  and 
restoration  planning  process  because  of  the 
need  to  address  shared  trustee  interests  in 
natural  resources  and/or  services  affected  by 
incidents.  OPA  prohibits  double  recovery  of 
damages,  which  strongly  suggests  that,  where 
multiple  trustees  are  involved  in  an  incident, 
they  actively  coordinate  their  activities  bom 
as  early  in  the  process  as  possible,  as  well  as 
throu^  pre-incident  planning  activities. 

Incentives  for  Coordination 

Incentives  for  cooperation  include: 

(a)  Access  to  funding — requests  for 
reimbursement  of  the  costs  of  initiating 
natural  resource  damage  assessment  fiiom  the 
Fimd  require  that  trustees  attempt  to 
coordinate  their  assessments  and  their 
fimding  requests; 

fb)  Conflict  resolution — lack  of 
coordination  among  the  trustees  or  with  the 
responsible  parties  will  likely  produce  an 
adversarial,  litigation-charged  atmosphere.  A 
joint  trustee-responsible  party  effort  will  help 
resolve  legal,  a(hninistrative  and  technical 
conflicts:  and 

(c)  Pooling  limited  resources — a  joint 
trustee-responsible  party  effort  will  allow  the 
pooling  of  financial  and  human  resources  for 
more  efficient  and  effective  restoration 
planning  and  implementation. 

Trustees  will  benefit  greatly  if  coordination 
procedures  can  be  established  well  before  an 


incident  occurs.  It  must  be  emphasized  that 
all  cooperative  arrangements  are  subject  to 
trustee  oversight  because  of  their  fiduciary 
responsibility  to  the  public. 

Agreements 

Trustees  should  consider  Memoranda  of 
Underetanding  (MOU)  to  formalize  their 
cotrustee  relationships.  The  MOU  or  similar 
agreements  may  be  prepared  either  in 
anticipation  of  an  incident  or  shortly  after  an 
incident.  It  is  important  that  trustee 
agreements  address,  at  a  minimum:  the 
purpose  of  the  agreement;  trustee 
participants;  trustee  organization;  trustee 
responsibilities;  and  a  decisionmaking 
process. 

Trustee  agreements  may  serve  as  the 
foundation  for  building  pre-incident  plans 
for  natural  resource  activities  as  discussed 
above.  Of  special  importance  is  the  selection 
of  a  Lead  Administrative  Trustee  (LAT). 

Lead  Administrative  Trustee  (LAT) 

When  conducting  joint  assessments  under 
this  rule,  trustees  must  designate  a  Lead 
Administrative  Trustee  (LAT).  The  LAT 
serves  as  the  contact  for  trustee  interaction 
with  response  agencies,  responsible  parties 
and  the  public,  and  provides  general 
administrative  support  to  the  restoration 
process. 

This  proposed  rule  also  does  not  require 
that  a  LAT  be  a  federal  agency.  However, 
when  more  than  one  federal  trustee(s)  is 
involved,  the  federal  trustees  must  select  a 
federal  LAT  (FLAT)  if  the  trustees  wish  to 
access  the  Fund  to  initiate  natural  resource 
activities.  In  such  cases,  the  FLAT  will 
coordinate  federal  efforts  with  the  selected 
LAT.  In  addition,  if  a  federal  agency  is 
participating  in  the  NRDA,  NEPA  is 
applicable,  and  a  federal  trustee  must  serve 
as  the  lead  agency  for  NEPA  planning 
pmposes.  Where  appropriate,  the  trustees 
may  designate  co-LATs,  consisting  of  a 
federal  LAT  and  the  state,  tribal,  or  foreign 
trustees. 

A  LAT  should  be  selected  by  mutual 
agreement  of  the  trustees.  In  designating  a 
LAT,  trustees  may  want  to  consider  such 
foctors  as:  Jurisdictional  oversight;  capability 
and  willingness  to  address  trust  resources; 
and  sequence  and  duration  of  involvement  in 
the  incident  or  similar  incidents.  Selection  of 
a  LAT  should  be  made  as  soon  as  practicable 
after  notification  of  an  incident. 

Cotrustee  Responsibilities 

Cotrustees  should  be  prepared  to 
participate  fully  in  the  restoration  process  by: 
Participating  in  or  conducting  those  studies 
or  analyses  for  which  they  have  special 
expertise  or  management  authority;  make 
staff  available  to  participate  in  other  NRDA 
activities,  in  particular,  to  represent  the 
trustee  in  decisions  requiring  cotrustee 
unanimity;  and  conunitting  financial 
resources.  Each  trustee  may  limit  this 
participation  based  on  the  extent  of  injury  to 
its  natural  resources  as  well  as  legal  and 
financial  constraints. 

Coordination  With  Response  Agencies 

To  the  fullest  extent  practicable  without 
interfering  with  response  activities,  natural 
resource  concerns  should  be  integrated  with 
response  activities  before  pursuing  a  NRDA; 


liability  for  natural  resource  damages  is 
limited  to  damages  for  injuries  or  losses 
residual  to  the  response  phase,  plus  any 
injuries  related  to  the  response.  NOAA 
strongly  encourages  trustees  to  coordinate 
natural  resource  injury  assessment  activities, 
such  as  gathering  ephemeral  data  related  to 
an  oil  spill  incident,  with  response  actions. 
Mechanisms  to  coordinate  response  and 
trustee  data  gathering  needs  and  processes 
may  also  be  addressed  in  pre-incident 
planning. 

Coordination  With  the  Responsible  Parties 

Under  OPA,  trustees  have  the 
responsibility  to  determine  appropriate 
actions  to  restore  injured  natural  resources 
and  services.  However,  NOAA  strongly 
encourages  trustees  to  include  the 
resptonsible  parties  as  full  or  partial 
participants  in  the  restoration  process, 
whenever  it  can  be  achieved  without 
compromise  of  the  trustees'  statutory 
obligations  to  act  on  behalf  of  the  public 
trust  In  determining  whether,  when  and  how 
to  invite  the  responsible  parties  to 
participate,  trustees  may  consider  factors 
including,  but  not  be  limited  to,  the: 
willingness  of  the  responsible  parties  to 
participate;  capability  of  the  responsible 
parties  to  participate  (e.g.,  knowledge, 
expertise,  and  personnel);  and  (c)  willingness 
of  the  responsible  parties  to  pay  for  the 
restoration  process. 

Enforceable  Agreements 

Trustees  are  encouraged  to  enter  into 
enforceable  agreements  with  cooperative 
responsible  parties.  Enforceable  agreements 
may  have  several  benefits,  including  keeping 
trustees  and  responsible  parties  dealing 
openly  with  each  other,  and  reducing 
transaction  costs  associated  with  separate 
assessment  studies.  Enforceable  agreements 
may  address  any  or  all  parts  of  the  restoration 
process,  but  should  contain,  at  a  minimmn, 
provisions  for:  the  typie  and  level  of 
participation,  joint  or  independent; 
deliverables;  funding;  public  review;  and 
termination. 

NOAA  encourages  the  trustees  and 
responsible  parties  to  conduct  joint 
assessment  activities.  For  joint  activities, 
enforceable  agreements  should  stipulate  that 
the  trustees  and  responsible  parties  are: 
obligated  to  use  jointly-collected  data;  barred 
from  collecting  new  or  different  data  that 
challenges  jointly-collected  data;  obligated  to 
document  such  jointly-collected  data;  barred 
from  challenging  the  scientific  or  technical 
adequacy  of  methods  agreed  upon  under  the 
agreement;  and  encouraged  to  develop 
binding  stipulations  regarding  the 
interpretation  and  use  of  joint  study  results. 

Negotiations  with  the  resp)onsible  parties 
should  not  prevent  the  trustees  from 
proceeding  with  their  obligations  to  develop 
the  restoration  plan  in  a  timely  fashion. 

Coordination  Among  the  Responsible  Parties 

While  it  is  obviously  not  as  easy  to  identify 
the  mix  of  potential  responsible  parties  that 
will  participate  in  a  given  incident,  there  are 
issues  that  can  be  addressed  in  general  terms 
by  the  potential  responsible  parties  in 
advance,  that  will  enable  them  to  enter  the 
cooperative  restoration  process  more 


efficiently  and  effectively.  In  an  incident 
with  a  single  well-identified  responsible 
party,  the  ability  to  assess  the  situation, 
identify  the  appropriate  course  of  action  and 
most  effectively  implement  a  cooperative 
response  will  be  improved  by  pre-incident 
planning.  In  an  incident  with  multiple 
potential  responsible  parties,  the  need  for 
pre-incident  planning  is  more  ap[>arent.  In 
this  latter  situation,  the  potential  responsible 
parties  need  to  consider  the  efficacy  of  a 
cooperative  restoration  process,  and  the 
terms  under  which  they  would  consider 
entering  into  such  a  process. 

Appendix  C — Simplified  Injury  Assessment 
Procedures 

/.  Type  A  Models 

The  Department  of  the  Interior  (DOI)  is 
resf>onsible  for  developing  simplified  "Type 
A"  NRDA  procedures  under  CERCLA.  These 
procedures  were  originally  intended  to  cover 
both  hazardous  substance  releases  as  well  as 
oil  discharges.  This  proposed  rule  would 
allow  trustees  to  use  any  final  Type  A 
procedure  incorporated  into  DOI's 
regulations  that  addresses  oil  discharges,  so 
long  as  the  conditions  of  an  incident  under 
OPA  are  sufficiently  similar  to  the  conditions 
set  forth  at  43  CFR  11.33  for  use  of  the  Type 
A  procedures. 

Only  one  final  Type  A  procedure  has  been 
incorporated  into  EXDI's  regulations.  That 
procedure  is  a  computer  model  applicable  to 
minor  discharges  in  coastal  and  marine 
environments,  known  as  the  Natural 
Resource  Damage  Assessment  Model  for 
Coastal  and  Marine  Environments  (NRDAM/ 
CME)  Version  1.2. 

The  NRDAM/CME  Version  1.2  is 
composed  of  three  submodels  that  predict  the 

Ehysical  fate  of  the  spilled  substance,  the 
iological  effects,  and  the  economic  damages 
caused  by  the  incident.  The  physical  fates 
submodel  database  predicts  the  dis|>ersion, 
concentration,  and  eventual  fate  of  the 
discharged  oil.  The  model  accounts  for 
mechanical  removal  of  oil  frtim  the 
environment  and  the  normal  weathering, 
degradation,  and  evaporation  process.  The 
biological  effects  submodel  uses  the  output 
&t>m  the  physical  fates  submodel,  user- 
supplied  information  on  habitat  typ>e  and 
fishing  closures,  and  a  regionally  and 
seasonally  sf>ecific  database  of  marine  and 
estuarine  fish,  invertebrates,  and  birds  to 
predict  biological  injury.  The  economic 
damages  submodel  determines  the  monetary 
comfwnsation  necessary  for  the  lost  use  of 
the  injured  resources.  The  economic  database 
includes  values  for  commercially  and 
recreationally  harvested  species,  beach  use, 
and  bird  watching. 

DOI  has  issued  a  proposed  rule  to  revise 
the  NRDAM/CME  Version  1.2  to  comply  with 
the  decision  in  Colorado  v.  U.S.  Department 
of  the  Interior.  880  F.2d  481  (D.Q  Cir.  1989) 
and  as  part  of  the  statutorily-mandated 
review  and  update  of  DOI's  NRDA 
regulations.  59  FR  63300  (Dec.  8, 1994).  The 
updated  version  of  the  model  (Version  2.2) 
includes  significantly  more  detailed  data  and 
more  sophisticated  computer  technology. 
The  revised  model  also  includes  a  fourth 
submodel  focusing  on  restoration  costs. 
Interior  has  also  proposed  a  Type  A 
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procedure  for  minor  discharges  in  the  Great 
Lakes,  known  as  the  Natural  Resource 
Damage  Assessment  Model  for  Great  Lakes 
Environments  (NRDAM/GLE)  Version  1.31. 
59  FR  40319  (August  8, 1994).  When  final, 
trustees  may  use  the  revised  NRDAM/CME 
and  the  NRDAM/GLE  for  assessments  under 
OPA. 

n.  Compensation  Formulas 

As  part  of  the  proposed  regulations,  NOAA 
proposed  a  compensation  formula  that  could 
be  used  for  small  incidents  in  both  the 
estuarine  and  marine  environments  and  the 
Great  Lakes  (and  other  inland  waters).  The 
purpose  of  the  formula  is  to  readily  estimate 
impacts  based  on  the  amount  of  oil 
dischcu^ed  and  several  simple  data  inputs. 

To  maintain  consistency  with  existing 
procedures  and  facilitate  public  review  of  the 
estuarine  and  marine  formula,  the  NRDAM/ 
CME  Version  1.2  was  used  to  estimate 
damages  in  a  representative  range  of 
hypothetical  spill  scenarios.  Those  results 
were  the  basis  of  the  estuarine  and  marine 
compensation  formula.  The  basic  algorithms 
of  the  physical  fates  and  biological 
submodels  within  the  NRDAM/CME  Version 
1.2  were  deemed  appropriate  for  this 
approach.  However,  to  use  more  recently- 
developed  information,  revised  databases 
were  substituted  for  both  the  current 
biological  and  economic  databases  in  the 
NRDAM/CME  Version  1.2.  A  restoration 
submodel  was  also  added  to  allow  the  use  of 
average  restoration  costs  to  the  extent 
(Ktssible. 

The  inland  waters  compensation  formula 
was  proposed  before  DOI  published  a 
proposed  rule  incorporating  the  NRDAM/ 
GLE  Version  1.31.  Therefore,  NO/VA  used  an 
earlier  draft  of  the  NRDAM/GLE  to  develop 
the  formula  and  provided  that  earlier  version 
for  public  review  with  the  January  1994 
proposed  rule. 

DOI  is  currently  scheduled  to  issue  the 
final  revised  NRDAM/CME  and  the  final 
NRDAM/GLE  in  early  1996.  One  option 
NOAA  has  considered  is  to  wait  until  those 
models  are  final  and  reissue  the 
compensation  formulas.  However,  to  repeat 
the  formula  development  after  the  models  are 
final  would  require  an  additional  three  to 
five  months,  thereby  delaying  interested 
parties'  use  of  the  formulas  until  late  1996. 
Trustees  need  some  simple  method  available 
for  at  least  an  order  of  magnitude  estimate  of 
impacts  that,  "on  average,"  are  likely  to 
result  from  relatively  small  dischai^ges  of  oil. 
Thus,  a  guidance  document  has  been 
developed  to  provide  an  interim  tool  for  such 
a  purpose. 

The  compensation  formula  guidance 
document  is  intended  to  provide  instructions 
on  how,  using  the  proposed  NRDAM/CME 
Version  2.2  to  recreate  the  spill  scenarios 
used  to  develop  the  1994  proposed  estuarine/ 
marine  compensation  formulas.  This 
guidance  will  allow  interested  parties  to 
recreate  the  scenarios  with  the  proposed 
models,  which  are  significantly  different  in 
some  ways  from  the  draft  models  used  to 
develop  the  proposed  formulas.  This 
approach  also  will  allow  reviewers  to 
comment  on  the  possibility  of  NPAA 
recreating  the  formulas  once  the  NRDAM/ 


CME  and  the  NRDAM/GLE  are  promulgated 
as  final  rules.  This  approach  should  allow  an 
evaluation  of  how  the  compensation 
formulas  might  change  from  that  proposed  in 
January  1994  and  provide  approximate 
estimates  of  damages  for  hypothetical  spills 
based  on  the  formula  if  it  is  developed  using 
the  versions  of  the  NRDAM/CME  and 
NRDAM/GLE  that  are  promulgated  as  final 
rules  in  the  future. 

Using  the  data  in  the  guidance  document, 
trustees  will  have  a  simplified,  cost-effective 
tool  to  use  in  estimating  expected  impacts  of 
most  discharges  of  oil.  This  information  may 
prove  to  be  useful  in  early  decisionmaking  in 
a  NRDA  or  in  settlement  discussions.  In 
order  to  use  this  guidance,  trustees  must  have 
the  proposed  computer  models  developed  by 
DOI.  Computer  diskettes  containing  the 
NRDAM/CME  Version  2.2  and  the  NRDAM/ 
GLE  Version  1.31  can  be  obtained  from  the 
Office  of  Environmental  Policy  and 
Compliance,  Room  2340,  Department  of  the 
Interior,  1849  C  Street,  NW,  Washington.  DC 
20240,  telephone:  (202)  208-3301. 

Appendix  D— Compensatory  Restoration 
Scaling  Methods 

The  following  is  a  list  of  methods  that  are 
mentioned  in  this  preamble  as  potential 
approaches  to  scaling  compensatoty 
restoration  alternatives.  The  trustees  are  not 
limited  to  these  methods  and  may  use  any 
method  that  are  deemed  to  be  appropriate  to 
the  particular  situation. 

A.  Habitat  Equivalency  Analysis 

This  method  may  be  used  to  scale 
restoration  projects  that  replace  entire 
habitats  that  support  multiple  species  or  that 
replace  individual  species  that  provide  a 
variety  of  resource  services.  To  ensure  that 
the  scale  of  the  compensatory  restoration 
project  does  not  over-  or  under-compiensate 
the  public  for  injuries  incurred,  the  trustees 
must  establish  an  equivalency  between  the 
present  value  of  the  quantity  of  lost  services 
and  the  present  value  of  the  quantity  of 
services  provided  by  the  comp>ensatory 
restoration  project(s)  over  time. 

B.  Travel  Cost  Method 

The  travel  cost  method  is  principally 
employed  to  model  demand  for  recreational 
experiences.  This  measurement  technique 
evolved  from  the  insight  that  the  travel  costs 
an  individual  incurs  to  visit  a  site  are  like  a 
price  for  the  site  visit.  In  essence,  the  travel 
cost  method  assesses  an  individual's 
willingness  to  travel  further  (thereby 
incurring  higher  travel  costs)  in  order  to 
recreate  at  more  highly  valued  sites.  It  is 
important  to  take  into  account  the 
availability  and  quality  of  substitute 
recreation  sites.  Multiple-site  models  of 
recreational  demand,  such  as  the  random 
utility  model,  focus  attention  on  the 
recreationist's  choice  among  alternative 
recreational  sites.  This  version  of  the  travel 
cost  model  is  particularly  appropriate  where 
many  substitutes  are  available  to  the 
individual  and  when  the  discharge  has 
affected  quality  at  multiple  sites.  For  this 
reason,  multiple-site  models  of  recreational 
demand  are  preferred  to  single-site  models, 
unless  it  is  feasible  to  include  in  the  single- 
site  model  price  and  quality  information 
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about  the  relevant  substitute  sites  (or  thete 
are  no  substitute  sites).  If  a  single-site  model 
is  employed  without  full  accounting  for 
substitutes,  an  appropriate  adjustment 
should  be  made  to  the  estimate  of  trip  value. 

In  cases  where  the  change  in  resource 
services  to  be  analyzed  is  out  of  the  range  of 
data  on  actual  travel  behavior,  trustees  may 
choose  to  collect  contingent  behavior  data. 
Contingent  behavior  refers  to  the  behavior  of 
users  or  potential  users  of  a  resoiut»  service 
under  hypothetical  conditions  presented  to 
them  in  the  travel  cost  survey. 

C.  Factor  Income  Approach 

This  approach  relies  upon  the  production 
function  model  that  relates  the  contribution 
of  inputs  to  the  production  of  an  output 
(Inputs  are  also  referred  to  as  factors  of 
production.)  Changes  in  the  availability  or 
price  of  inputs  will  affect  the  availability  and 
price  of  the  output  and  hence  the  level  of 
income  accruing  to  the  producer.  Where 
unpriced  natural  resources  are  an  input  in 
the  production  process,  producer  income 
will  include  both  economic  profit  (the 
amount  of  profit  a  producer  requires  to  keep 
capital  in  this  use  in  the  long  run)  and 
economic  rent  (the  income  accruing  to  a 
producer  as  a  result  of  access  to  an  unpriced 
resource).  A  discharge  may  decrease  the 
quality  and/or  quantity  of  a  resource  and 
thereby  efliectively  increase  the  cost  of 
acquiring  the  natural  resource  input.  As  a 
result,  the  injury  may  reduce  the  economic 
rent  accruing  to  the  producer  from  use  of  the 
public  trust  resource.  The  change  in 
economic  rent  attributable  to  a  discharge  can 
be  evaluated  by  calculating  the  change  in 
siuplus  either  in  the  product  market  or  in  the 
input  markets.  Where  the  output  price  is  not 
a%cted,  the  change  in  economic  rent  is 
simply  the  sum  of  the  change  in  factor  costs 
(or  factor  income)  for  each  affected  input. 

D.  Hedonic  Price  Model 

The  hedonic  price  model  relates  the  price 
of  a  marketed  commodity  to  its  various 
attributes.  In  the  natural  resource  damage 
assessment  context,  it  may  be  used  to 
determine  the  change  in  value  of  some 
nonmarket  services  from  public  trust 
resources  (for  example,  environmental 
amenities  such  as  water  or  air  quality)  where 
they  function  as  attributes  of  private  market 
goods,  such  as  property.  For  example,  the 
value  of  beach  front  property  may  be  directly 
related  to  the  quality  and  accessibility  of  the 
adjacent  coastline.  Reduction  in  the  quality 
or  accessibility,  as  may  occur  due  to  a 
discharge,  will  be  captured  in  the  value  of 
the  property.  All  else  equal,  the  decrease  in 
property  values  as  a  result  of  a  discharge 
measures  the  change  in  use  value  of  the 
injured  coastline  resources  accruing  to  local 
property  owners.  This  measure  of  the 
reduction  in  value  of  coastline  resources  will 
not  capture  any  loss  in  value  of  the  resources 
that  may  accrue  to  members  of  the  pub]ic 
who  own  no  property  in  the  area. 

£.  Market  Models  of  Demand  and  Supply 

For  those  goods  and  services  regularly 
traded  in  markets,  economists  typically  rely 
upon  market  transactions  to  reveal  the  values 
that  individuals  place  on  the  goods  and 
services  and  the  costs  of  producing  them. 


When  the  quality  of  the  resource  directly 
affects  the  value  individual  consumers  place 
on  a  good  or  service,  the  correct  measure  of 
damage  is  the  change  in  consumer  surplus, 
or  individuals'  willingness-to-accept 
compensation  plus  the  economic  rent 
component  of  producer  surplus,  if  any,  for 
the  injuries  associated  with  the  discharge. 

F,  Contingent  Valuation 

The  contingent  valuation  (CV)  method 
determines  the  value  of  goods  and  services 
baaed  on  the  results  of  carefully  designed 
siuveys.  The  CV  methodology  obtains  an 
estimate  of  the  total  value,  including  both 
direct  and  passive  use  values  of  a  good  or 
service  by  using  a  questionnaire  designed  to 
objectively  collect  information  about  the 
respondent's  willingness  to  pay  for  the  good 
or  service.  A  CV  survey  contains  three  basic 
elements:  (1)  A  description  of  the  good/ 
service  to  be  valued  and  the  context  in  which 
it  will  be  provided,  including  the  method  of 
payment;  (2)  questions  regarding  the 
respondent's  willingness  to  pay  for  the  good 
or  service;  and  (3)  questions  concerning 
demographics  or  other  characteristics  of  the 
respondent  to  interpret  and  validate  survey 
responses. 

G.  Conjoint  Analysis 

A  conjoint  analysis  is  a  survey  technique 
that  is  used  to  derive  the  values  of  particular 
attributes  of  goods  or  services.  Information  is 
collected  about  individuals'  choices  between 
different  goods  that  vary  in  terms  of  their 
attributes  or  service  levels.  With  this 
information,  it  is  possible  to  derive  values  for 
each  particular  attribute  or  service.  If  price  is 
included  as  an  attribute  in  the  choice 
scenarios,  values  can  be  derived  in  terms  of 
dollars  which  can  be  used  with  the  valuation 
approach. 

Alternatively,  it  is  possible  to  value 
attributes  in  terms  of  units  of  replacement 
services.  Survey  respondents  would  be 
presented  with  choices  between  two  or  more 
options  that  may  represent  resource  projects 
with  varying  levels  of  services.  The  goal  is  to 
obtain  the  value  of  the  injured  services  in 
terms  of  alternative  resource  services  so  that 
restoration  projects  can  be  scaled  directly 
using  the  service-to-service  approach. 

H.  Benefits  Transfer  Approach 

Benefits  (or  valuation)  transfer  involves  the 
application  of  existing  value  estimates  or 
valuation  functions  and  data  that  were 
developed  in  one  context  to  address  a 
sufficiently  similar  resource  valuation 
question  in  a  different  context. 

Where  resource  values  have  been 
developed  through  an  administrative  or 
legislative  process  and  are  relevant  and 
reliable  under  the  circumstances,  the  trustees 
may  use  these  values,  as  appropriate,  in  a 
benefits  transfer  context.  NOAA  solicits 
comment  on  the  type  of  administratively  and 
legislatively  established  values  that  would  be 
appropriate  for  this  purpose.  Other  values 
may  be  used  so  long  as  three  basic  issues  are 
considered  in  determining  the 
appropriateness  of  their  use:  the 
comparability  of  the  users  and  of  the  natural 
resource  and/or  service  being  valued  in  the 
initial  studies  and  the  transfer  context;  the 
comparability  of  the  change  in  quality  or 


quantity  of  resources  and/or  services  in  the 
initial  study  and  in  the  transfer  context 
(where  relevant);  and  the  quality  of  the 
studies  being  transferred. 

National  Environmental  Policy  Act, 
Executive  Order  12866,  Regulatory 
Flexibility  Act,  and  Paperwork 
Reduction  Act 

The  National  Oceanic  and 
Atmospheric  Administration  has 
determined  that  this  rule  does  not 
constitute  a  major  federal  action 
significantly  affecting  the  quahty  of  the 
hiunan  environment.  Therefore,  no 
further  analysis  piusuant  to  Section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C. 
4332(2)(C))  has  been  prepared.  The 
Assistant  General  Counsel  for 
Legislation  and  Regulation,  in 
accordance  with  the  Regulatory 
Flexibility  Act,  certifies  to  the  Chief 
Counsel  for  Advocacy,  Small  Business 
Administration,  that  this  proposed  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities.  The  proposed  rule  is  intended 
to  make  more  specific,  and  easier  to 
apply,  the  standards  set  out  in  OPA  and 
C£RCLA  for  assessing  damages  for 
injury  to  natural  resources  as  a  result  of 
actual  or  threatened  discharges  of  oil. 
The  rule  is  not  intended  to  change  the 
balance  of  legal  benefits  and 
responsibilities  among  any  parties  or 
groups,  large  or  small.  To  the  extent  any 
are  affected  by  the  rule,  it  is  anticipated 
that  all  will  benefit  by  increased  ease  of 
application  of  law  in  this  area. 

It  has  been  determined  that  this 
document  is  a  significant  rule  under 
Executive  Order  12866.  The  rule 
provides  optional  procedures  for  the 
assessment  of  damages  to  natural 
resources.  It  does  not  directly  impose 
any  additional  cost. 

It  has  been  determined  that  this  rule 
does  not  contain  information  collection 
requirements  that  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq. 

List  of  Sub)ects  in  15  CFR  part  990 

Coastal  zone.  Endangered  and 
threatened  species,  Energy, 
Environmental  protection.  Estuaries, 
Fish,  Fisheries,  Fishing,  Gasoline, 
Historic  preservation  (archeology), 
Himting,  Incorporation  by  reference, 
Indian  lands,  Mtirine  pollution, 
Migratory  birds,  National  forests. 
National  parks.  National  Wild  and 
Scenic  Rivers  System,  Natiual 
resources.  Navigable  waters.  Oil,  Oil 
pollution.  Petroleum,  Plants,  Public 
lands.  Recreation  and  recreation  areas, 
Rivers,  Seashores,  Shipping,  Waterways, 
Water  pollution  control,  Water 
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resoiut:es.  Water  supply.  Water 
transportation.  Wetlands,  Wildlife. 

Dated:  July  28, 1995. 

Douglas  K.  Hall, 

Assistant  Secretary  for  Oceans  and 
Atmosphere. 

Under  the  authority  of  the  Oil 
Pollution  Act  of  1990,  33  U.S.C.  2706(a), 
and  for  the*  reasons  set  out  in  this 
preamble,  title  15  of  the  Code  of  Federeil 
Regulations,  chapter  IX  is  proposed  to 
be  amended  to  add  a  new  Subchapter  E- 
Oil  Pollution  Act  Regulations  and  a  new 
part  990  as  set  forth  below. 

SUBCHAPTER  E— OIL  POLLUTION  ACT 
REGULATIONS 

PART  990— NATURAL  RESOURCE 
DAMAGE  ASSESSMENTS 

Subpart  A— Introduction 

990.10  Purpose. 

990.11  Scope. 

990.12  Overview. 

990. 1 3  Effect  of  using  this  part. 

990.14  Coordination 

990.15  Considerations  to  facilitate 
restoration. 

990.16  Review  and  revision  of  this  part. 

Subpart  B— Authorities 

990.20  Relationship  to  other  natural 
resource  damage  assessment  regulations. 

990.21  Relationship  to  the  NCP. 

990.22  Prohibition  on  double  recovery. 

990.23  Compliance  with  other  applicable 
laws  and  regulations. 

990.24  Settlement. 

990.25  Emergency  restoration. 

Subpart  C— Definitions 

990.30    Definitions. 

Sut>|)art  D — Praassassment  Phase 

990.40  Purpose. 

990.41  Determination  of  jurisdiction. 

990.42  Determination  to  conduct 
restoration  planning. 

990.43  Notice  of  Intent  to  Conduct 
Restoration  Planning. 

990.44  Administrative  record. 

990.45  Data  collection. 

Subpart  E— Restoration  Planning  Phase 

990.50  Purpose. 

990.51  Criteria  for  acceptable  procedures. 

990.52  Injury  assessment — injury 
determination. 

990.53  Injury  assessment — quantification. 

990.54  Injury  assessment — selecting 
assessment  procedures. 

990.55  Restoration  selection — development 
of  a  reasonable  range  of  alternatives. 

990.56  Restoration  selection— evaluation  of 
alternatives. 

990.57  Restoration  selection — preparation 
of  a  Draft  and  Final  Restoration  Plan. 

990.58  Restoration  selection — use  of  a 
Regional  Restoration  Plan. 


Subpart  F— Restoration  Implementation 
Phase 

990.60  Purpose. 

990.61  Administrative  record. 

990.62  Presenting  a  demand. 

990.63  Discounting  and  compounding. 

990.64  Uncompensated  claims. 

990.65  Opening  an  accoimt  for  recovered 
damages. 

990.66  Additional  considerations. 

Sultpart  A— Introduction 

§990.10    Purpose. 

The  piupose  of  this  part  is  to  promote 
expeditious  restoration  of  natiual 
resources  and  services  injured  as  a 
result  of  an  incident  involving  the 
discharge  or  substantial  threat  of  a 
discharge  of  oil.  To  fulfill  this  piupose, 
this  part  provides  a  natural  resoiuce 
damage  assessment  process  for 
developing  a  plan  for  the  restoration  of 
the  injured  natural  resoiut:es  and 
services  and  pursuing  implementation 
or  funding  of  the  plan  by  responsible 
parties.  This  part  provides  an 
administrative  process  for  involving 
interested  parties,  a  range  of  assessment 
procediues  for  identifying  and 
evaluating  injuries  to  natural  resources 
and/or  services,  and  a  process  for 
selecting  appropriate  restoration  actions 
from  a  range  of  alternatives. 

§990.11    Scope. 

The  Oil  Pollution  Act  of  1990  (OPA), 
33  U.S.C.  2701  et  seq.,  provides  for  the 
designation  of  federal,  state,  Indian 
tribal,  and  foreign  officials  to  act  on 
behalf  of  the  public  as  trustees  for 
natiu-al  resources.  This  part  is  available 
for  use  by  these  officials  in  conducting 
natural  resource  damage  assessments 
when  natural  resources  and/or  services 
are  injured  as  a  result  of  an  incident 
involving  an  actual  or  substantial  threat 
of  a  discharge  of  oil. 

§990.12    Overview. 

This  part  describes  three  phases  of  a 
natural  resource  damage  assessment. 
The  Preassessment  Phase,  during  which 
trustees  determine  whether  to  pursue 
restoration,  is  described  in  subpart  D  of 
this  part.  The  Restoration  Planning 
Phase,  during  which  trustees  evaluate 
information  on  potential  injuries  and 
use  that  information  to  determine  the 
need  for  and  type  of  restoration,  is 
described  in  subpart  E  of  this  part.  The 
Restoration  Implementation  Phase, 
during  which  trustees  ensure 
implementation  of  restoration,  is 
described  in  subpart  F  of  this  part. 

§  990.13    Effect  of  using  this  part 

(a)  Rebuttable  presumption  for  claims. 
If  federal,  state,  or  Indian  tribal  trustees 
act  in  accordance  with  this  part  and  file 
a  judicial  or  administrative  claim  for 


natural  resource  damages,  then  the 
claim  and  all  determinations  made  by 
the  trustees  during  the  development  of 
the  claim  will  be  presumed  correct 
imless  the  responsible  parties  present 
evidence  adequate  to  rebut  the 
presumption. 

(b)  Use  of  other  assessment 
procedures  and  methods.  Trustees  may 
use  other  natiu^l  resource  damage 
assessment  procediu^s  and  methods  in 
lieu  of  or  in  addition  to  the  process 
described  in  this  part.  However,  any 
component  of  a  natural  resoiure  damage 
claim  based  on  use  of  another  process 
will  only  be  given  a  rebuttable 
presumption  if  such  process  is  in 
accordance  with  this  part. 

§990.14    Coordination. 

(a)  Other  trustees.  (1)  If  an  incident 
affects  the  interests  of  multiple  trustees, 
the  trustees  may  act  jointly  imder  this 
part.  Trustees  must  designate  a  lead 
administrative  trustee  to  act  as 
coordinator  and  contact  point  for  joint 
assessments. 

(2)  If  there  is  a  reasonable  basis  for 
dividing  the  natural  resource  damage 
assessment,  trustees  may  act 
independently  under  this  part,  so  long 
as  there  is  no  double  recovery  of 
damages  "for  the  same  incident  and 
natiual  resoiut». 

(3)  Trustees  may  develop  pre-incidept 
or  incident-specific  memoranda  of 
understanding  to  coordinate  their 
activities. 

(b)  Response  agencies.  Trustees  must 
coordinate  their  activities  with  response 
agencies  consistent  with  the  NCP  and 
any  pre-incident  plans  developed  under 
§  990. 15  (a)  of  this  part.  Trustees  may 
develop  pre-incident  memoranda  of 
luiderstanding  to  coordinate  their 
activities  with  response  agencies. 

(c)  Responsible  parties.  Trustees  must 
invite  the  responsible  parties  to 
participate  in  the  NRDA  process, 
including  preassessment  and  emergency 
restoration  activities,  where  appropriate 
and  such  participation  vfill  not  interfere 
with  trustees  fulfilling  their 
responsibilities  under  these  regulations 
and  OPA. 

(d)  Public.  Trustees  may  provide 
opportunities  for  public  involvement  in 
addition  to  those  specified  in  subparts 
D  through  F  of  this  part.  Such 
opportunities  may  include  solicitation 
of  public  comment  at  additional  stages 
of  the  process,  public  meetings  on 
trustee  activities  concerning  specific 
incidents,  and  public  outreach  on  non- 
incident-specific  restoration  issues. 
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}99ai5    Considerations  to  facilitate 
rsctoration. 

In  addition  to  the  procedures 
provided  in  subparts  D  through  F  of  this 
part,  trustees  may  take  other  actions  to 
further  the  goal  of  expeditious 
restoration  of  injured  natural  resources 
and  services,  including: 

(a)  Pre-incident  planning.  Trustees 
may  engage  in  pre-inddent  planning 
activities.  Pre-incident  plans  may: 
identify  natural  resoiuce  damage 
assessment  teams;  establish  trustee 
notification  systems;  identify  support 
services;  identify  natiual  resources  and/ 
or  services  at  risk;  identify  regional  and 
area  response  agencies  and  officials; 
identify  available  baseline  information; 
estabUsh  data  management  systems;  and 
identify  assessment  funding  issues  and 
options. 

(b)  Regional  Restoration  Plans. 
Trustees  may  develop  Regional 
Restoration  Plans.  These  plans  may  be 
used  to  support  a  claim  as  provided  in 
§990.58  of  this  part. 

§990.16    R«vl«w  and  revision  of  tills  part 

This  part  will  be  reviewed  and 
revised  as  appropriate  as  often  as 
necessary,  but  no  less  than  once  every 
five  years. 

Subpart  B— Authorities 

$99a20    Relationship  to  other  natural 
resource  damage  assessment  regulations. 

(a)  CERCLA  regulations — (1)  General. 
The  Department  of  the  Interior  has 
developed  regulations  for  assessing 
natiual  resource  damages  resulting  from 
hazardous  substance  releases  and 
discharges  of  oil  imder  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended,  42  U.S.C.  9601 
et  seq.,  and  the  Clean  Water  Act,  33 
U.S.C.  1321  et  seq.  Those  regulations  are 
codified  at  43  CFR  part  11.  Those 
regulations  originally  appUed  to  natural 
resource  damages  resulting  from  oil 
discharges  as  well  as  hazardous 
substance  releases.  This  part  supersedes 
43  CFR  part  11  with  regard  to  oil 
discharges  imder  OPA. 

(2)  Assessments  commenced  before 
the  effective  date  of  this  part.  If  trustees 
commenced  a  natiual  resource  damage 
assessment  for  an  oil  discharge  under  43 
CFR  part  11  prior  to  the  effective  date 
of  this  part,  they  may  complete  the 
assessment  in  compUance  with  43  CFR 
part  11  and  obtain  a  rebuttable 
presumption,  or  they  may  elect  to  use 
this  part. 

(3)  Oil  and  hazardous  substance 
mixtures.  If  natiual  resources  are 
injured  by  a  discharge  or  release  of  a 
mixture  of  oil  and  hazardous 


substances,  trustees  must  use  43  CFR 
part  11  in  order  to  obtain  a  rebuttable 
presumption. 

(b)  State,  local,  or  tribal  procedures. 
Trustees  may  use  state,  local,  or  tribal 
natvual  resoiuce  damage  assessment 
procedures  in  lieu  of  this  part  and 
obtain  a  rebuttable  presumption 
provided  that  the  state,  local,  or  tribal 
procediues  are  in  accordance  with  this 
part.  State,  local,  or  tribal  procedvires 
are  in  accordance  with  this  part  when 
the  procedures: 

(1)  Require  all  recovered  damages  to 
be  spent  on  restoration,  subject  to  a  plan 
made  available  for  public  review  and 
comment,  except  for  those  damages 
recovered  to  reimburse  trustees  for  past 
assessment  and  emergency  restoration 
costs; 

(2)  Determine  compensation  based  on 
injury  and/or  restoration; 

(3)  Are  consistent  with  the  standards 
for  the  technical  methods  described  in 
§990.51  of  this  part; 

(4)  Were  developed  through  a  public 
rulemaking  process;  and 

(5)  Do  not  conflict  with  OPA  or  this 
part. 

§  990.21    Relationship  to  the  NCP. 

This  part  supplements  the  procedures 
estabhshed  under  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  40  CFR  part 
300,  for  the  response  to  an  incident. 
This  part  provides  procedures  by  which 
trustees  may  determine  appropriate 
restoration  of  injured  natural  resources 
and  services  that  are  not  fully  addressed 
by  response  actions  conducted  pursuant 
to  the  NCP. 

i  990.22    Prohibition  on  double  recovery. 

When  taking  actions  imder  this  part, 
trustees  must  consider  the  actions  of 
other  trustees  with  respect  to  the  same 
incident  and  natural  resources  and  the 
effect  of  the  prohibition  on  double 
recovery  of  damages  in  33  U.S.C 
2706(d)(3). 

%  990.23    Compliance  with  ottter  applicable 
laws  and  regulations. 

(a)  NEPA.  The  National 
Environmental  PoUcy  Act  (NEPA),  42 
U.S.C.  4321  et  seq.,  appUes  to 
restoration  plaiming  by  federal  trustees, 
unless  a  categorical  exclusion  appUes. 
NEPA  is  triggered  when  federal  trustees 
issue  a  Notice  of  Intent  to  Conduct 
Restoration  Planning  imder  §  990.43  of 
this  part.  CompUance  with  the 
procedures  set  forth  in  subparts  E  and 

F  of  this  part  fulfills  the  requirements  of 
NEPA. 

(b)  Worker  health  and  safety.  When 
taking  action  under  this  part,  trustees 
must  comply  with  all  worker  health  and 


safety  considerations  specified  in  the 
NCP  for  response  actions. 

(c)  Resource  protection.  When  acting 
under  this  part,  trustees  must  ensure 
comphance  with  any  appUcable  federal 
consultation  or  review  requirements, 
including  but  not  limited  to:  the 
Endangered  Species  Act  of  1973, 16 
U.S.C.  1531  et  seq.;  the  Coastal  Zone 
Management  Act  of  1972, 16  U.S.C. 
1451  et  seq.;  the  Migratory  Bird  Treaty 
Act,  16  U.S.C.  703;  the  National  Marine 
Sanctuaries  Act,  16  U.S.C.  1431  et  seq.; 
the  National  Historic  Preservation  Act, 
12  use  470;  and  the  Marine  Mammal 
Protection  Act,  16  U.S.C.  1361  et  seq. 

(d)  State,  local,  and  tribal  procedural 
requirements.  To  the  extent  that  federal 
trustees  can  legally  comply  with  state, 
local,  and  tribal  procedural 
requirements  they  should  do  so. 

§990.24    Settlement 

Trustees  may  settle  claims  for  natural 
resource  damages  at  any  time,  provided 
that  the  settlement  is  adequate  in  the 
judgment  of  the  trustees  to  make  the 
environment  and  public  whole  for  the 
injury,  destruction,  loss  of,  or  loss  of  use 
of  natural  resources  and/or  services  that 
have  or  are  likely  to  have  occurred;  with 
particular  consideration  of  the  adequacy 
of  the  compensation  to  provide  for  the 
restoration  of  such  resources.  Sums 
recovered  in  settlement  of  such  claims 
may  only  be  expended  in  accordance 
with  a  restoration  plan  that  is  made 
available  for  pubUc  review. 

§990.25    Emergency  restoration. 

(a)  Trustees  may  take  emergency 
restoration  action  before  completing  the 
process  estabhshed  under  this  part, 
provided  that: 

(1)  The  action  is  needed  to  minimize 
continuing  injury  or  prevent  additional 
injury  to  natural  resources  and/or 
services; 

(2)  The  action  is  feasible  and  likely  to 
minimize  continuing  or  prevent 
additional  injury;  and 

(3)  The  costs  of  the  action  are  not 
unreasonable. 

(b)  If  response  actions  are  still 
underway  and  emergency  restoration 
actions  have  the  potentid  to  interfere 
with  such  response  actions,  trustees 
must  coordinate  with  the  On-Scene 
Coordinator  (OSC)  before  taking  any 
emergency  restoration  actions.  Where 
emergency  restoration  actions  are  not 
expected  to  interfere  with  ongoing 
response  actions,  trustees  must  notify 
the  OSC  of  the  their  intended  actions 
prior  to  implementation  and  explain 
their  reasons  for  beheving  that  no 
interference  with  the  response  will 
result. 
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(c)  Trustees  must  provide  notice  to 
'the  responsible  parties  of  any 
emergency  restoration  actions  and  invite 
•their  participation  in  the  conduct  of 
those  actions  within  a  reasonable 
timeframe. 

(d)  Trustees  must  provide  pubUc 
notice  of  any  eraergency  restoration 
actions  within  a  reason^le  timeframe 
after  completion  of  such  actions.  The 
notice  must  include  a  description  of  the 
justification  for,  the  nature  and  extent 
of,  and  the  results  of  emergency 
restoration  actions. 

Subpart  C— Definitions 

§990.30    Definitions. 

Baseline  means  the  condition  of  the 
natural  resource  and/or  service  that 
would  have  existed  had  the  incident  not 
occurred.  Baseline  data  include 
historical  data,  reference  data,  control 
data,  and  data  on  incremental  changes' 
(e.g.,  number  of  dead  animals). 

Cost-effective  means  the  least  costly 
activity  among  two  or  more  activities 
that  provide  the  same  or  comparable 
level  of  benefits. 

Discharge  means  any  emission  (other 
than  natural  seepage),  intentional  or 
unintentional,  and  includes,  but  is  not 
limited  to,  spilling,  leaking,  pumping, 
pouring,  emitting,  emptying,  or 
'umping. 

Exclusive  Economic  Zone  means  the 
zone  established  by  Presidential 
Proclamation  Numbered  5030,  dated 
March  10, 1983,  including  the  ocean 
waters  of  the  areas  referred  to  as 
"eastern  special  eireas"  in  Article  3(1)  of 
the  Agreement  between  the  United 
States  of  America  and  the  Union  of 
Soviet  SociaUst  Republics  on  the 
Maritime  Boundary,  signed  June  1, 
1990. 

Exposure  means  direct  or  indirect 
,  pontact  with  the  discharged  oil. 

Incident  means  any  occurrence  or 
Series  of  occurrences  having  the  same 
origin,  involving  one  or  more  vessels, 
facihties,  or  any  combination  thereof, 
resulting  in  the  discharge  or  substantial 
threat  of  discharge  of  oil  into  or  upon 
navigable  waters  or  adjoining  shorelines 
or  the  Exclusive  Economic  Zone. 

Indian  tribe  means  any  Indian  tribe, 
band,  nation,  or  other  organized  group 
or  community,  but  not  including  any 
Alaska  Native  regional  or  village 
corporation,  which  is  recognized  as 
ehgible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians  and  has  governmental  authority 
over  lands  belonging  to  or  contrblled  by 
the  tribe. 

Injury  means  an,  observable  or 
neasurable  adverse  change  in  a  natural 


I 


resource  or  impairment  of  a  natural 
resource  service.  Injury  may  occur 
directly  or  indirectly  to  a  natural 
resource  and/or  service.  Injury 
incorporates  "destruction,"  "loss,"  and 
"loss  of  use"  as  provided  in  OPA. 

National  Contingency  Plan  (NCP) 
means  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
codified  at  40  CFR  part  300,  which 
addresses  the  identification, 
investigation,  study,  and  response  to 
incidents. 

Natural  resources  means  land,  fish, 
wildUfe,  biota,  air,  water,  ground  water, 
drinking  water  supphes,  and  other  such 
resources  belonging  to,  managed  by, 
held  in  trust  by,  appertaining  to,  or 
otherwise  controlled  by  the  United 
States  (including  the  resources  of  .the 
Exclusive  Economic  Zone),  any  state  or 
local  government  or  Indian  tribe,  or  any 
foreign  government. 

Navigable  waters  means  the  waters  of 
the  United  States,  including  the 
territorial  sea. 

Oil  means  oil  of  any  kind  or  in  any 
form,  including,  but  not  Umited  to, 
petroleum,  fuel  oil,  sludge,  oil  refuse, 
and  oil  mixed  with  wastes  other  than 
dredged  spoil.  However,  the  term  does 
not  include  petroleum,  including  crude 
oil  or  any  fraction  thereof,  that  is 
specifically  listed  or  designated  as  a 
hazardous  substance  imder  42  U.S.C. 
9601(14)  (A)  through  (F). 

Oil  Spill  Liability  Trust  Fund  means 
the  Oil  Spill  Liabihty  Trust  Fund, 
estabhshed  by  section  9509  of  the 
Internal  Revenue  Code  of  1986  (26 
U.S.C.  9509). 

On-Scene  Coordinator  or  OSC  means 
the  federal  official  predesignated  by  the 
U.S.  Environmental  Protection  Agency 
or  the  U.S.  Coast  Guard  to  coordinate 
and  direct  response  actions  under  the 
NCP,  or  the  government  official 
designated  by  the  lead  response  agency 
to  coordinate  and  direct  removal  actions 
under  the  NCP. 

OPA  means  the  Oil  Pollution  Act  of 
1990,  33  U.S.C.  2701  et  sea. 

Pat/iway  means  a  nexus  oetween  the 
incident  and  a  natural  resource  and/or 
service. 

Person  means  an  individual, 
corporation,  partnership,  association, 
state,  municipality,  commission,  or 
poUtical  subdivision  of  a  state,  or  any 
interstate  body. 

Public  vessel  means  a  vessel  owned  or 
bareboat  chartered  and  operated  by  the 
United  States,  or  by  a  state  or  poUtical 
subdivision  thereof,  or  by  a  foreign 
nation,  except  when  the  vessel  is 
engaged  in  commerce. 

Reasonable  assessment  costs  for 
assessments  performed  under  this  part 
means  those  costs  that: 


(1)  Are  incurred  by  trustees  in 
accordance  with  this  part; 

(2)  Are  proportionate  to  the 
restoration  costs,  except  in  cases  where 
assessment  costs  are  incurred  but 
trustees  do  not  pursue  restoration, 
provided  that  trustees  have  determined 
they  have  jurisdiction  under  §  990.41  of 
this  part;  and 

(3)  Result  from  use  of  procedures  for 
which  the  incremental  cost  is 
reasonably  related  to  the  incremental 
increase  in  assessment  information. 

Reasonable  assessment  costs  also 
include  the  administrative,  legal,  and 
enforcement  costs  necessary  to  carry  out 
this  part. 

Recovery  means  the  return  of  injured 
natural  resources  and/or  services  to 
baseline. 

Response  means  actions  taken  under 
the  NCP  to  protect  pubUc  health  and 
welfare,  or  the  environment  when  there 
is  a  discharge  or  a  substantial  threat  of 
a  discharge  of  oil,  including  actions  to 
contain  or  remove  discharged  oil  from 
water  and  shorelines. 

Responsible  party  means: 

(1)  Vesse7s.  In  the  case  of  a  vessel,  any 
person  owning,  operating,  or  demise 
chartering  the  vessel. 

(2)  Onshore  facilities.  In  the  case  of  an 
onshore  faciUty  (other  than  a  pipeline), 
any  person  owning  or  operating  the 
facility,  except  a  federal  agency,  state, 
municipality,  commission,  or  political 
subdivision  of  a  state,  or  any  interstate 
body,  that  as  the  owner  transfers 
possession  and  right  to  use  the  property 
to  another  person  by  lease,  assignment, 
or  permit. 

(3)  Offshore  facilities.  In  the  case  of  an 
offshore  facility  (other  than  a  pipeUne  or 
a  deepwater  port  Ucensed  under  the 
Deepwater  Port  Act  of  1974  (33  U.S.C. 
1501  et  seq.)),  the  lessee  or  permittee  of 
the  area  in  which  the  facility  is  located 
or  the  holder  of  a  right  of  use  and 
easement  granted  under  applicable  state 
law  or  the  Outer  Continental  Shelf 
Lands  Act  (43  U.S.C.  1301-1356)  for  the 
area  in  which  the  faciUty  is  located  (if 
the  holder  is  a  different  person  than  the 
lessee  or  permittee),  except  a  federal 
agency,  state,  municipaUty, 
commission,  or  political  subdivision  of 
a  state,  or  any  interstate  body,  that  as 
owner  transfers  possession  and  right  to 
use  the  property  to  another  person  by 
lease,  assignment,  or  permit. 

(4)  Deepwater  ports.  In  the  case  of  a 
deepwater  port  licensed  under  the 
Deepwater  Port  Act  of  1974  (33  U.S.C. 
1501-1524),  the  licensee. 

(5)  Pipelines.  In  the  case  of  a  pipeline, 
any  person  owning  or  operating  the 
pipeline. 

(6)  Abandonment.  In  the  case  of  an 
abandoned  vessel,  onshore  facility. 
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deepwater  port,  pipeline,  or  ofiishore 
facility,  the  persons  who  would  have 
been  responsible  parties  inunediately 
prior  to  the  abandonment  of  the  vessel 
or  facility. 

Restoration  means  any  action,  or 
combination  of  actions,  to  restore, 
rehabilitate,  replace,  or  acquire  the 
equivalent  of  injured  natiu^  resources 
and  services.  Restoration  includes: 

(1)  Primary  restoration,  which  is 
either  human  intervention  or  natujBl 
recovery  that  retiuns  injiued  natiual 
resources  and  services  to  baseline;  and 

(2)  Compensatory  restoration,  which 
is  action  taken  to  make  the  environment 
and  the  public  whole  for  service  losses 
that  occvu-  from  the  date  of  the  incident 
until  recovery  of  the  injured  natiu^l 
resource. 

Services  or  natural  resource  services 
means  the  functions  performed  by  a 
natural  resource  for  the  benefit  of 
another  natural  resource  or  the  public. 

State  means  any  of  the  states  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico, 
Guam,  American  Samoa,  the  United 
States  Virgin  Islands,  the 
Commonwealth  of  the  Northern 
Marianas,  or  any  other  territory  or 
possession  of  the  United  States. 

Trustees  or  natural  resource  trustees 
means  those  officials  of  the  federal  and 
state  governments,  of  Indian  tribes,  and 
of  foreign  governments,  designated 
under  33  U.S.C.  2706(b). 

Value  means  the  amount  of  items  an 
individual  is  wilUng  to  give  up  to  obtain 
a  good  or  is  willing  to  accept  to  forgo 
a  good.  Under  this  part,  value  may  be 
measured  either  in  terms  of  imits  of 
natural  resource  services  or  dollar 
amounts.  The  total  value  of  a  natural 
resource  or  service  is  equal  to  the  sum 
of  all  individuals'  values. 

Vessel  means  every  type  of  watercraft 
or  other  artificial  contrivance  used,  or 
capable  of  being  used,  as  a  means  of 
transportation  on  water,  other  than  a 
public  vessel. 

Subpart  D— Praassessment  Phase 

S99a40    PurpoM. 

The  purpose  of  this  subpart  is  to 
provide  a  process  by  which  trustees " 
determine  if  they  have  jurisdiction  to 
piu^ue  restoration  under  OPA  and,  if  so, 
whether  it  is  appropriate  to  do  so. 

§  990.41    Detennlnatlon  of  Jurtsdiction. 

(a)  Upon  learning  of  an  incident, 
trustees  must  determine  whether  there 
is  jurisdiction  to  pursue  restoration 
imder  OPA.  To  make  this 
determination,  trustees  must  decide  if: 

(1)  An  incident  as  defined  in  §  990.30 
of  this  part  has  occurred; 


(2)  The  incident  involves  a  discharge 
or  a  substantial  threat  of  a  discharge  Uiat 
is  neither: 

(i)  Permitted  uinder  a  permit  issued 
under  federal,  state,  or  local  law; 
(ii)  From  a  public  vessel;  nor 
(iii)  From  an  onshore  facility  subject 
to  the  Trans- Alaska  Pipeline  Authority 
Act,  43  U.S.C.  1651,  et  seq.;  and 

(3)  Natural  resources  under  the 
trusteeship  of  the  trustees  have  or  may 
be  afiiected  as  a  result  of  the  incident. 

(b)  If  any  of  the  conditions  listed  in 
paragraph  (a)  of  this  section  are  not  met, 
trustees  may  not  take  additional  action 
under  this  part.  If  all  of  these  conditions 
are  met,  trustees  may  proceed  under  this 
part. 

§990.4^    Detormimtion  to  conduct 
restoration  planning. 

(a)  If  trustees  determine  that  there  is 
jurisdiction  to  pursue  restoration  imder 
OPA,  trustees  must  determine,  based  on 
readily  available  information,  if: 

(1)  injuries  likely  have  resulted  or  will 
result  from  the  incident; 

(2)  Response  actions  may  not 
adequately  address  the  potential 
injuries;  and 

(3)  Feasible  restoration  actions  exist  to 
address  the  potential  injiuies. 

(b)  If  any  of  the  conditions  listed  in 
paragraph  (a)  of  this  section  are  not  met, 
trustees  may  not  take  additional  action 
under  this  part.  However,  trustees  may 
recover  all  reasonable  assessment  costs 
incurred  up  to  the  point  when  they 
determined  that  the  conditions  were  not 
met.  If  all  the  conditions  are  met, 
trustees  may  proceed  under  this  part. 

$990.43    Notice  of  Intent  to  Conduct 
Restoration  Planning. 

(a)  If  trustees  determine  that  all  the 
conditions  in  §  990.42(a)  of  this  part  are 
met,  they  must  prepare  a  Notice  of 
Intent  to  Conduct  Restoration  Planning. 
The  Notice  will  include  a  discussion  of 
the  trustees'  analysis  under  §§  990.41 
and  990.42  of  this  part. 

(b)  Trustees  must  make  a  copy  of  the 
Notice  publicly  available. 

(c)  Trustees  must  send  a  copy  of  the 
Notice  to  ihe  known  responsible  parties 
and  invite  their  participation  in  the 
conduct  of  restoration  planning. 

§  990.44    Administrative  record. 

If  trustees  make  a  determination  to 
conduct  restoration  planning,  they  must 
open  a  publicly  available  administrative 
record.  Trustees  must  include  in  the 
administrative  record:  the  Notice  of 
Intent  to  Conduct  Restoration  Planning; 
documents  and  other  factual 
information  considered  by  the  trustees 
when  assessing  injury  and  selecting  a 
restoration  action  under  subpart  E  of 


this  part,  including  studies  performed 
by  the  trustees;  and  dociunents  that  are 
submitted  in  a  timely  fashion  by  the 
responsible  parties  or  other  members  of 
the  public. 

S  990.45    Datacollactton. 

Trustees  may  conduct  limited  data 
collection  durii^  the  Preassessment 
Phase.  Data  collection  during  the 
Preassessment  Phase  must  be 
coordinated  with  response  actions  such 
that  the  collection  does  not  interfere 
with  or  hinder  the  response  actions. 
Trustees  may  collect  the  following  types 
of  data  during  the  Preassessment  Phase: 

(a)  Data  reasonably  expected  to  be 
necessary  to  make  a  determination  of 
jurisdiction  under  §  990.41  of  this  part 
or  a  determination  to  conduct 
restoration  planning  under  §  990.42  of 
this  part; 

tb)  Ephemeral  data;  and 

(c)  Information  needed  to  design  or 
implement  anticipated  assessment 
procedures  under  subpart  E  of  this  part. 

Subpart  E— Restoration  Planning 
Phase 

$990.50    Purpose. 

The  purpose  of  this  subpart  is  to 
provide  a  process  by  which  trustees 
evaliiate  information  on  potential 
injuries  to  natural  resoiut:es  and/or 
services  (injury  assessment),  and  use 
that  information  to  determine  the  need 
for  and  scale  of  restoration  actions 
(restoration  selection). 

§990.51    Criteria  for  accef>tBl>le 
procedures. 

In  order  to  be  in  accordance  with  this 
part,  any  procedures  for  assessing  injury 
under  §§  990.52  and  990.53  of  this  part 
and  scaling  compensatory  restoration 
actions  under  §  990.55(c)(3)  of  this  part 
must  meet  the  following  criteria: 

(a)  If  available,  injiuy  determination 
and  quantification  procediues  that 
provide  information  of  use  in 
determining  the  type  and  level  of 
restoration  appropriate  for  a  particular 
injury  must  be  used; 

(b)  If  a  range  of  procedures  providing 
the  same  type  and  quality  of  assessment 
information  is  available,  the  most  cost- 
effective  procedure  must  be  used; 

(c)  The  incremental  cost  of  a  more 
complex  study  must  be  reasonably 
related  to  the  expected  increase  in 
relevant  assessment  information 
provided  by  the  more  complex  study; 
and 

(d)  The  procedures  used  must  be 
reliable  and  valid  for  the  particular 
context. 
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§  990.52    Injury  assessment— injury 

I  determination. 

I I  (a)  General.  After  issuing  a  Notice  of 
Intent  to  Conduct  Restoration  Planning 
under  §  990.43  of  this  part,  trustees 
must  determine  if  any  injuries  to  natural 
resources  and/or  services  have  resulted 
from  the  incident.  To  make  this 
determination,  trustees  must  determine 
if: 

(1)  The  definition  of  "injury"  has 
been  met;  and 

(2)  Natural  resoiuces  have  been 
exposed  to  the  discharged  oil,  and  a 
pathway  links  the  injured  natural 
resource  and/or  service  to  the  incident; 
or,  for  injuries  resulting  from  response 
actions  or  incidents  involving  a 
substantial  threat  of  a  discharge,  an 
injury  to  a  natural  resource  or  an 
impairment  of  use  of  a  natural  resource 
service  has  ocoirred  as  a  result  of  the 
incident. 

(b)  Injury.  Trustees  must  determine 
whether  an  injury,  as  defined  in 

§  990.30  of  this  part,  has  occurred  and, 
if  so,  identify  the  nature  of  the  injury. 
Potential  categories  of  injiuy  include, 
but  are  not  limited  to,  adverse  changes 
in:  survival,  growth,  and  reproduction; 
health,  physiology  and  biological 
condition;  behavior;  community  • 
composition;  ecological  processes  and 
functions;  physical  and  chemical  habitat 
quality  or  stnictiue;  and  public  services. 

(c)  Exposure  and  pathway.  Except  for 
injuries  resulting  from  response  actions 
or  incidents  involving  a  substantial 
threat  of  a  discharge  of  oil,  trustees  must 
determine  whether  natural  resoiut;es 
were  exposed,  either  directly  or 
indirectly,  to  the  discharged  oil  from  the 
incident,  and  estimate  the  amount  or 
concentration  and  spatial/temporal 
extent  of  the  exposure.  Trustees  must 
also  determine  whether  there  is  a 
plausible  pathway  linking  the  incident 
to  the  injuries.  Pathways  include,  but 
are  not  limited  to:  the  sequence  of 
events  by  which  the  discharged  oil  was 
transported  from  the  incident  and  came 
into  direct  physical  contact  with  a 
natural  resource;  or  the  sequence  of 
events  by  which  the  discharged  oil  was 
transported  from  the  incident  and 
caused  an  indirect  injury. 

(d)  Injuries  resulting  front  response 
actions  or  incidents  involving  a 
substantial  threat  of  a  discharge.  For 
injuries  resulting  from  response  actions 
or  incidents  involving  a  substantial 
threat  of  a  discharge  of  oil,  trustees  must 
determine  whether  an  injury  or  an 
impairment  of  use  of  a  natural  resource 
service  has  occurred  as  a  result  of  the 
incident. 

(e)  Selection  of  injuries  to  include  in 
the  assessment.  When  selecting 


potential  injuries  to  assess,  trustees 
must  consider: 

(1)  The  natural  resoiuce/service  of 
concern; 

(2)  The  adverse  change  that 
constitutes  injury; 

(3)  The  potential  degree,  and  spatial/ 
temporal  extent  of  the  injury; 

(4)  The  evidence  indicating  injury; 

(5)  The  mechanism  by  which  injury 
occiured; 

(6)  The  evidence  indicating  exposure; 

(7)  The  pathway  from  the  incident  to 
the  natural  resource/service  of  concern; 

(8)  The  potential  natiual  recovery 
period; 

(9)  The  kinds  of  primary  and/or 
compensatory  restoration  actions  that 
are  feasible;  and 

(10)  The  kinds  of  procedures  available 
to  evaluate  the  injury,  and  the  time  and 
money  requirements. 

(f)  Procedures. 

Trustees  perform  injiuy  determination 
using  the  assessment  procedures 
described  in  §  990.54  of  this  part. 

(g)  Proceeding  with  the  assessment.  If 
any  of  the  conditions  for  determining 
injury  provided  in  paragraph  (a)  of  this 
section  is  not  met,  trustees  may  not  take 
additional  action  under  this  part. 
However,  trustees  may  recover  all 
reasonable  assessment  costs  incurred  up 
to  the  point  when  they  determined  that 
the  conditions  were  not  met.  If  all  the 
conditions  are  met,  trustees  may 
proceed  under  this  part. 

§  990.53    Injury  assessment- 
quantification. 

(a)  General.  In  addition  to 
determining  whether  injuries  have 
resulted  from  the  incident,  trustees  must 
quantify  the  degree  and  spatial/temporal 
extent  of  such  injuries.  Trustees  perform 
injury  quantification  using  the 
assessment  procedures  described  in 
§990.54  of  this  part. 

(b)  Trustees  may  quantify  injiuies  in 
terms  of: 

(1)  The  degree  and  spatial/temporal 
extent  of  injury  to  a  natural  resource; 

(2)  The  degree  and  spatial/temporal 
extent  of  injury  to  a  natural  resource 
relative  to  baseline  with  subsequent 
translation  of  that  change  to  a  reduction 
in  services  provided  by  the  natural 
resource;  or 

(3)  The  amount  of  services  lost  as  a 
result  of  the  incident. 

(c)  Trustees  must  estimate  the  time  for 
natural  recovery  without  restoration,  but 
including  any  response  actions. 
Analysis  of  recovery  times  may  include 
evaluation  of  factors  such  as: 

(1)  Degree  and  spatial/temporal  extent 
of  injury; 

(2)  Sensitivity  of  the  injured  natural 
resource  and/or  service; 


(3)  Reproductive  potential; 

(4)  Stability  and  resilience  of  the 
affected  environment; 

(5)  Natural  variability;  and 

(6)  Physical/chemical  processes  of  the 
affected  environment. 

§990.54    Injury  assessment— selecting 
assessment  procedures. 

(a)  General.  When  performing  injury 
assessment,  trustees  must  select 
appropriate  assessment  procedures. 
Trustees  may  use  simplified  or  incident- 
specific  assessment  procedures  as 
described  in  paragraphs  (d)  and  (e)  of 
this  section.  Trustees  may  also  use  more 
than  one  assessment  procedure 
provided  there  is  no  double  recovery. 

(b)  Selection  of  assessment 
procedures.  When  selecting  assessment 
procedures,  trustees  must  consider: 

(1)  Potential  nature,  degree,  and 
spatial/temporal  extent  of  the  injury; 

(2)  Potential  restoration  actions  for  the 
injury; 

(3)  Range  of  assessment  procedures 
available,  including  the  applicability  of 
simplified  assessment  procedures; 

(4)  Time  and  cost  necessary  to 
implement  the  assessment  procedures; 
and 

(5)  Relevance  between  the 
information  generated  by  the  assessment 
procedures  and  the  information  needed 
for  restoration  planning. 

(c)  Request  for  incident-specific 
assessment  procedures.  When  trustees 
have  made  a  determination  that  a 
simplified  assessment  procedure  is  the 
most  appropriate  procediue  for  a  given 
incident  or  injury,  the  responsible 
parties  may  request  that  trustees  use 
incident-specific  assessment  procedures 
instead  of  a  simpfified  assessment 
procedure  if  the  responsible  parties,  in 

a  timeframe  acceptable  to  the  trustees: 

(1)  Identify  the  incident-specific 
assessment  procedures  to  be  used  and 
the  reasons  supporting  the  technical 
appropriateness  of  such  procedures  for 
the  incident  or  injury; 

(2)  Advance  the  costs  of  using  such 
incident-specific  assessment 
procedures;  and 

(3)  Agree  not  to  challenge  the 
reasonableness  of  the  costs  of  using 
such  incident-specific  assessment 
procedures. 

(d)  Simplified  assessment  procedures. 

(1)  Type  A  procedures.  Trustees  may 
use  type  A  procedures  identified  in  43 
CFR  part  11,  subpart  D,  that  address  oil 
discharges  provided  that  conditions  are 
sufficiently  similar  to  those  listed  in  43 
CFR  11.33  regarding  use  of  the 
procedures. 

(2)  Compensation  Formulas. 
(Reserved) 

(e)  Incident-specific  assessment 
procedures.  Trustees  may  use  incident- 
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specific  assessment  procedures 
including,  alone  or  in  any  combination: 

(1)  Field  methods; 

(2)  Laboratory  methods; 

(3)  Model-based  methods;  and 

(4)  Literatiu^-based  methods. 

S99a56    Restoration  aetoction— 
developfnent  of  a  reaaonaMe  range  of 
anHTWuvaa. 

(a)  General.  After  trustees  have 
determined  and  quantified  injury  under 
§§  990.52  and  990.53  of  this  part,  they 
must  identify  a  reasonable  range  of 
restoration  alternatives  for 
consideration,  except  as  provided  in 

§  990.58  of  this  part  regarding  use  of  a 
Regional  Restoration  Plan.  Each 
alternative  may  identify  an  overall 
package  of  actions  for  addressing  the 
injured  natural  resources  and/or 
services  of  concern,  or  actions  to  restore 
individual  injured  natiual  resources  and 
services,  where  there  is  reasonable  basis 
for  separately  evaluating  actions  to 
restore  separate  natural  resources  and/or 
services.  The  range  of  alternatives  must 
include  a  no-action  alternative  under 
which  no  hiunan  intervention  would  be 
taken  either  for  primary  restoration  or 
for  compensatory  restoration. 

(b)  Piimary  restoration.  (1)  General. 
Each  alternative  must  include  a  primary 
restoration  component. 

(2)  Types  of  alternatives.  When 
identifying  primary  restoration 
alternatives  to  be  considered,  trustees 
must  consider  whether: 

(i)  Conditions  exist  that  would  limit 
the  effectiveness  of  primary  restoration 
actions  (e.g.,  residual  sources  of 
contamination); 

(ii)  Primary  restoration  actions  are 
necessary  or  feasible  to  return  the 
physical,  chemical,  and  biological 
conditions  necessary  to  allow  recovery 
or  restoration  of  the  injured  resources 
(e.g.,  replacement  of  sand  or  vegetation); 
and 

(iii)  Primary  restoration  actions 
focusing  on  certain  key  species  or 
habitats  would  be  an  effective  approach 
to  achieving  baseline  conditions. 

(c)  Compensatory  restoration.  (1) 
General.  In  addition  to  primary 
restoration,  trustees  have  the  discretion 
to  include  a  compensatory  restoration 
component  in  some  or  all  of  the 
restoration  alternatives. 

(2)  Types  of  alternatives.  When 
identifying  the  types  of  compensatory 
restoration  alternatives  to  be  considered, 
trustees  must  first  identify 
compensatory  restoration  actions  that, 
in  the  judgment  of  the  trustees,  provide 
services  of  the  same  type  and  quality  as 
those  injured.  If  such  actions  are 
infeasible  or  too  few  in  number  to 
provide  a  reasonable  range  of 


alternatives,  trustees  may  identify  other 
actions  provided  that  those  actions 
provide  services  of  comparable  type  and 
quahty  as  those  injured. 

(3)  Scaling  compensatory  restoration 
actions. 

(i)  General.  After  trustees  have 
identified  the  types  of  compensatory 
restoration  alternatives  that  will  be 
considered,  they  must  determine  the 
scale  of  those  alternatives  that  will  make 
the  environment  and  the  public  whole. 

(ii)  Service-to-service  scaling 
approach.  When  determining  the  scale 
of  a  compensatory  restoration 
alternative  that  provides  services  that 
are  of  the  same  type  and  quahty,  and  are 
subject  to  comparable  resource  scarcity 
and  demand  conditions  as  those  lost, 
trustees  must  use  the  service-to-service 
scaling  approach.  Under  the  service-to- 
service  scaling  approach,  trustees 
determine  the  scale  of  the  compensatory 
restoration  alternative  that  will  produce 
services  equal  in  quantity  to  those  lost. 

(iii)  Valuation  scaling  approach.  (A) 
When  determining  the  scale  of  a 
compensatory  restoration  alternative 
that  provides  services  that  are  of  a 
different  type  or  quality,  or  are  subject 
to  non-comparable  resource  scarcity  or 
demand  conditions  as  those  lost, 
trustees  may  use  the  valuation  scaling 
approach.  Under  the  valuation  scaling 
approach,  trustees  determine  the 
amoimt  of  services  that  must  be 
provided  to  produce  the  same  value  lost 
to  the  public.  Trustees  must  expUcitly 
measure  the  value  of  lost  services  and 
then  determine  which  scale  of  the 
compensatory  restoration  alternative 
will  produce  services  of  equivalent 
value  to  the  pubUc. 

(B)  If  valuation  of  the  services 
provided  by  the  compensatory 
restoration  alternative  cannot,  in  the 
judgment  of  the  trustees,  be  performed 
at  a  reasonable  assessment  cost,  as 
defined  in  §  990.30  of  this  part,  the 
trustees  may  estimate  the  dollar  value  of 
the  lost  services  and  select  the  scale  of 
the  alternative  that  has  a  cost  equivalent 
to  the  lost  value.  The  responsible  parties 
may  request  that  trustees  value  the 
services  provided  by  the  alternative  if 
the  responsible  parties,  within  a 
timefr^e  acceptable  to  the  trustees, 
advance  the  costs  of  doing  so  and  agree 
not  to  challenge  the  reasonableness  of 
the  costs  of  performing  such  valuation. 

(iv)  Discounting  ana  uncertainty. 
When  scaling  a  compensatory 
restoration  alternative,  trustees  must 
address  the  uncertainties  associated 
with  the  predicted  consequences  of  the 
alternative  and  must  discoimt  all  service 
quantities  and/or  values  to  the  date  the 
demand  is  presented.  Where  feasible, 
trustees  should  use  risk-adjusted 


measures  of  losses  due  to  injury  and 
gains  from  the  compensatory  restoration 
alternative,  in  conjunction  with  a 
riskless  rate  of  discount.  If  the  streams 
of  losses  and  gains  cannot  be  adequately 
adjusted  for  risks,  then  trustees  may  use 
a  discount  rate  that  incorporates  a 
suitable  risk  adjustment  to  the  riskless 
rate.  When  discounting  futxu^  service 
quantities  or  values,  trustees  may  use 
the  appropriate  inflation  index  to  adjust 
nominal  rates  of  discount  into  real 
terms. 

(d)  Restoration  alternatives  for 
simplified  assessments.  If  trustees  used 
a  simpUfied  assessment  procedure 
under  §  990.54(d)  of  this  part,  they  may 
develop  a  reasonable  range  of 
restoration  alternatives  for  addressing 
the  injuries  assessed  by  that  simplified 
assessment  procediue  based  on 
consideration  of  any  combination  of: 

(1)  Injury  predictions,  if  any,  provided 
by  the  simplified  assessment  procediue; 

(2)  Restoration  recommendations,  if 
any,  provided  by  the  simplified 
assessment  procedure;  and 

(3)  Lost  values,  if  any,  calculated  by 
the  simplified  assessment  procedure. 

{990^   Raatoratlon  aalaction— avaluatton 
of  altantatlvas. 

(a)  Once  trustees  have  developed  a 
reasonable  range  of  rest(»ation 
alternatives  imder  §  990.55  of  this  part, 
they  must  evaluate  the  alternatives 
based  on: 

(1)  Extent  to  which  each  alternative 
can  retiim  the  injiued  natural  resoiut»s 
and  services  to  baseUne  and  make  the 
environment  and  the  pubhc  whole  for 
interim  service  losses; 

(2)  Extent  to  which  each  alternative 
improves  the  rate  of  recovery; 

(3)  Extent  to  which  each  alternative 
will  avoid  additional  injury; 

(4)  Level  of  uncertainty  in  the  success 
of  each  alternative; 

(5)  Extent  to  which  each  alternative 
benefits  more  than  one  natxiral  resource 
and/or  service; 

(6)  Cost  of  each  alternative; 

(7)  Effects  of  each  alternative  on 
public  health  and  safety,  and  the 
enviroiunent;  and 

(8)  Wh^er  any  alternative  violates 
any  laws  or  regulations. 

(b)  Based  on  the  evaluation  of  the 
factors  Usted  in  paragraph  (a)  of  this 
section,  trustees  must  select  a  preferred 
restoration  alternative.  If  there  are  two 
or  more  preferred  alternatives,  trustees 
must  select  the  most  cost-effective 
alternative. 

(c)  Where  additional  information  is 
needed  to  identify  and  evaluate  the 
restoration  alternatives,  trustees  may 
implement  pilot  studies. 


§990.57    Raatoratlon  aalactton— 
prafiaration  of  a  Draft  and  Final  Raatoratlon 
Plan. 

(a)  Draft  Restoration  Plan.  After 
selecting  a  preferred  restoration 
alternative  under  §  990.56  of  this  part, 
the  trustees  must  prepare  a  Draft 
Restoration  Plan.  The  Draft  Restoration 
Plan  must  include: 

(1)  A  summary  of  injiuy  assessment 
procedures  and  methods  used; 

(2)  A  description  of  the  degree, 
nature,  and  spatial/temporal  extent  of 
injuries  to  natural  resoiuces  and/or 
services  resulting  from  the  incident; 

(3)  The  goals  and  objectives  of 
restoration; 

(4)  The  range  of  restoration 
alternatives  considered  and  a  discussion 
of  how  such  alternatives  were  identified 
and  developed  under  §  990.55  of  this 
part; 

(5)  A  discussion  of  the  trustees' 
evaluation  of  the  restoration  alternatives 
under  §  990.56  of  this  part; 

(6)  A  description  of  a  monitoring  plan 
for  documenting  restoration 
effectiveness  and  the  need  for  corrective 
action  and  performance  criteria  for 
judging  the  success  and  completion  of 
restoration  and  the  need  for  corrective 
action;  and 

(7)  A  description  of  the  involvement 
of  the  responsible  party  in  the 
assessment  process,  and  proposed 
involvement  in  the  restoration  process. 

(b)  Public  review  and  comment.  TTie 
Draft  Restoration  Plan  must  be  made 
available  for  public  review  and 
comment  for  at  least  30  calendar  days. 
The  type  of  notice,  review,  and 
comment  procedures  used  will  depend 
on  the  nature  of  the  incident  and  the 
restoration  actions  being  proposed. 

(c)  Final  Restoration  Plan.  After 
reviewing  pubUc  comments  on  the  Draft 
Restoration  Plan,  trustees  must  develop 
a  Final  Restoration  Plan.  The  Final 
Restoration  Plan  must  include:  the 
information  specified  in  paragraph  (a)  of 
this  section;  a  response  to  public 
comments;  and  an  indication  of  any 
changes  made  to  the  Draft  Restoration 
Plan.  Trustees  must  make  the  Final 
Restoration  Plan  pubUcly  available. 

§  990.58    Raatoratlon  selection— use  of  a 
Regional  Raatoratlon  Plan. 

(a)  General.  If  trustees  used  a 
simplified  assessment  procedure  under 
§  990.54(d)  of  this  part,  they  may 
consider  using  a  Regional  Restoration 
Plan  instead  of  developing  an  incident- 
specific  restoration  plan. 

(b)  Existing  Regional  Restoration  Plan. 
(1)  Trustees  may  use  an  existing 
Regional  Restoration  Plan  provided  that 
the  Plan: 

(1)  Was  developed  subject  to  pubUc 
review  and  conunent;  and 


(ii)  Addresses  and  is  ciurently 
relevant  to  the  same  or  comparable 
natural  resources  or  services  as  those 
identified  diuing  injiuy  assessment  as 
having  been  injured. 

(2)  If  the  conditions  set  forth  in 
paragraph  (b)(1)  of  this  section  are  met, 
trustees  may  present  the  responsible 
parties  with  a  demand  under  §  990.62  of 
this  part  for  the  damages  calculated  by 
the  simphfied  assessment  procedure 
and  use  the  recovered  sums  to 
implement  the  Regional  Restoration 
Plan  as  provided  in  §  990.65  of  this  part. 

(c)  New  Regional  Restoration  Plan.  (1) 
If  there  is  not  an  existing  Regional 
Restoration  Plan  that  meets  die 
conditions  of  paragraph  (b)(1)  of  this 
section  and  the  information  provided  by 
the  simplified  assessment  procedure 
does  not  support  development  of  an 
incident-specific  restoration  plan, 
trustees  may  present  the  responsible 
parties  with  a  demand  under  §  990.62  of 
this  part  for  the  damages  calculated  by 
the  SimpUfied  assessment  procedure 
and  place  the  recovered  funds  into  an 
account  with  other  similar  recoveries 
under  §  990.65  of  this  part,  imtil  such 
time  that  sufficient  funds  to  develop 
and  implement  a  new  Regional 
Restoration  Plan  are  collected. 
Recoveries  may  only  be  commingled  in 
this  maimer  where  injuries  to  natiual 
resources  and/or  services  were  similar 
for  the  incidents  represented  by  pooled 
funds,  and  where  the  incidents  were 
within  the  same  region  (i.e.  ecosystem 
or  watershed). 

(2)  New  Regional  Restoration  Plans 
must  be  developed  subject  to  pubUc 
review  and  comment. 

(d)  Notice  of  Intent  to  Use  a  Regional 
Restoration  Plan.  If  trustees  intend  to 
use  a  Regional  Restoration  Plan  instead 
of  developing  an  incident-specific 
restoration  plan,  they  must  prepare  a 
Notice  of  Intent  to  Use  a  Regional 
Restoration  Plan.  Trustees  must  make  a 
copy  of  the  Notice  pubUcly  available. 
The  Notice  must  include: 

(1)  A  description  of  the  nature, 
degree,  and  spatial/ temporal  extent  of 
injuries  to  natiual  resources  and/or 
services  resulting  from  the  incident; 

(2)  A  description  of  the  existing 
Regional  Restoration  Plan  and  an 
explanation  of  how  the  conditions  set 
forth  in  paragraph  (b)(1)  of  this  section 
are  met;  or  a  description  of  the 
anticipated  process  for  developing  a 
new  Regional  Restoration  Plan  and  an 
explanation  of  why  the  information 
provided  by  the  simplified  assessment 
procedure  does  not  support 
development  of  an  incident-specific 
restoration  plan;  and 


(3)  Identification  of  the  damage 
amoimt  sought  and  the  calculation  of 
that  amount. 

Sut>part  F— Restoration 
implementation  Phase 

§990.60    Purpose. 

The  purpose  of  this  subpart  is  to 
provide  a  process  for  implementing 
restoration. 

§990.61    Administrative  record. 

(a)  Closing  the  administr(^ve  record 
for  restoration  planning.  After  the 
trustees  prepare  the  Final  Restoration 
Plan  or  the  Notice  of  Intent  to  Use  a 
Regional  Restoration  Plan,  they  must 
close  the  administrative  record.  Trustees 
may  not  add  documents  to  the  record 
once  it  is  closed.  However,  trustees  may 
add  documents  relating  to  a  Final 
Restoration  Plan  if  such  dociunents: 

(1)  Are  offered  by  an  interested  party 
that  did  not  receive  actual  or 
constructive  notice  of  the  Draft 
Restoration  Plan  and  the  opportunity  to 
comment  on  the  Plan; 

(2)  Do  not  dupUcate  information 
already  contained  in  the  administrative 
record;  and 

(3)  Raise  significant  issues  regarding 
the  Final  Restoration  Plan. 

(b)  Opening  an  administrative  record 
for  restoration  implementation.  Trustees 
may  open  an  administrative  record  for 
implementation  of  restoration. 

§  990.62    Presenting  a  demand. 

(a)  General.  After  closing  the 
administrative  record  for  restoration 
plaiming,  trustees  must  present  a 
written  demand  to  the  responsible 
parties.  Delivery  of  the  demeind  should 
be  made  in  a  manner  that  estabUshes  the 
date  of  receipt  by  the  responsible  party. 

(b)  When  a  Final  Restoration  Plan  has 
been  developed.  Except  as  provided  in 
paragraph  (c)  of  this  section,  the 
demand  must  ask  the  responsible 
parties  to  either: 

(1)  Implement  the  Final  Restoration 
Plan  subject  to  trustee  oversight  and 
reimburse  the  trustees  for  their  oversight 
costs;  or 

(2)  Advance  to  the  trustees  a  specified 
sum  representing  all  costs  associated 
with  implementing  the  Final 
Restoration  Plan,  discoimted  as 
provided  in  §  990.63(a)  of  this  part. 

(c)  When  a  Regional  Restoration  Plan 
is  used.  If  the  trustees  intend  to  use  a 
Regional  Restoration  Plan  under 

§  990.58  of  this  part,  the  demand  must 
ask  the  responsible  parties  to  pay 
damages  in  the  amount  calculated  by 
the  simplified  assessment  procedure 
under  §  990.54(d)  of  this  part. 
Depending  on  the  circumstances,  it  may 
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also  be  feasible  for  the  responsible 
parties  to  implement  selected  portions 
of  the  Regional  Restoration  Plan. 

(d)  Additional  contents  of  demand. 
The  demand  must  also  include: 

(1)  Identification  of  the  incident  from 
which  the  claim  arises; 

(2)  Identification  of  the  trustees 
asserting  the  claim; 

(3)  A  brief  description  of  the  injuries 
for  which  the  claim  is  being  brought; 

(4)  The  index  to  the  administrative 
record; 

(5)  The  Final  Restoration  Plan  or 
Notice  of  bitent  to  Use  a  Regional 
Restoration  Plan;  and 

(6)  A  request  for  reimbursement  of: 
(i)  Reasonable  assessment  costs,  as 

defined  in  §  990.30  of  this  part, 
compoimded  as  provided  in  §  990.63(b) 
of  thispart; 

(ii)  Tne  cost,  if  any,  of  conducting 
emergency  restoration  under  §  990.25  of 
this  part,  compoimded  as  provided  in 
§  990.63(b)  of  this  part;  and 

(iii)  Interest  on  the  amounts 
recoverable  under  33  U.S.C.  2705, 
which  provides  for  prejudgment  and 
post-judgment  interest  to  be  paid  at  a 
commercial  paper  rate,  starting  from  30 
calendar  days  from  the  date  a  demand 
is  presented  until  the  date  the  claim  is 
paid. 

§  990.63    Discounting  and  compounding. 

(a)  Estimated  future  restoration  costs. 
when  determining  estimated  future 
costs  of  implementing  a  Final 
Restoration  Plan,  trustees  must  discount 
such  future  costs  back  to  the  date  the 
demand  is  presented.  Trustees  may  use 
a  discount  rate  that  represents  the  yield 
on  recoveries  available  to  trustees.  The 
price  indices  used  to  project  future 
inflation  must  reflect  the  major 
components  of  the  restoration  costs. 

(b)  Past  assessment  and  emergency 
restoration  costs.  When  calculating  the 
present  value  of  assessment  and 
emergency  restoration  costs  already 
incurred  by  trustees,  trustees  must 


compound  the  past  costs  forward  to  the 
date  the  demand  is  presented.  To 
perform  the  compounding,  trustees  may 
use  the  actual  U.S.  Treasury  borrowing 
rate  on  marketable  securities  of 
comparable  matiuity  to  the  period  of 
analysis.  For  costs  incurred  by  state  or 
tribad  trustees,  trustees  may  compound 
using  parallel  state  or  trib^  borrowing 
rates. 

(c)  Trustees  are  referred  to 
Appendices  B  and  C  of  0MB  Circidar 
A-94  for  information  about  nominal  and 
real  U.S.  Treasiuy  rates  of  various 
maturities  and  for  further  guidance  in 
calculation  procediues.  Copies  of 
Appendix  C,  which  is  regularly 
updated,  and  of  the  Circular  are 
available  from  the  OMB  Pubfications 
Office  (202-395-7332). 

$990.64    Uncompensated  claints. 

(a)  If  the  responsible  parties  do  not 
agree  to  the  demand  within  90  calendar 
days  after  trustees  present  the  demand, 
the  trustees  may  either  file  a  judicial 
action  for  damages  or  file  a  claim  for 
uncompensated  damages  with  the  Oil 
Spill  Liability  Trust  Fund. 

(b)  Judicial  actions  and  claims  must 
be  filed  within  three  years  after  the 
Final  Restoration  Plan  or  Notice  of 
Intent  to  Use  a  Regional  Restoration 
Plan  is  made  publicly  available,  as 
provided  m  33  U.S.C.  2717(f)(1)(B)  and 
2712(h)(2). 

§  990.65    Opening  an  account  for 
recovered  damages. 

(a)  General.  Siuns^  recovered  by 
trustees  in  satisfaction  of  a  natiwd 
resoiuce  damage  claim  must  be  placed 
in  a  revolving  trust  account.  Sums 
recovered  for  past  assessment  costs  and 
emergency  restoration  costs  may  be 
used  to  reimburse  the  trustees.  All  other 
sums  must  be  used  to  implement  the 
Final  Restoration  Plan,  implement  an 
existing  Regional  Restoration  Plan,  or 
develop  and  implement  a  new  Regional 
Restoration  Plan. 


(b)  Joint  trustee  recoveries.  (1) 
General.  Trustees  may  estabUsh  a  joint 
account  for  damages  recovered  pursuant 
to  joint  assessment  activities,  such  as  an 
accoimt  imder  the  registry  of  the 
applicable  federal  court. 

(2)  Management.  Trustees  may 
develop  enforceable  agreements  to 
govern  management  of  joint  accounts, 
including  agreed-upon  procedures  and 
criteria  and  personnel  for  authorizing 
expenditiues  out  of  such  joint  accoimts. 

(c)  Interest-bearing  accounts.  Trustees 
may  place  recoveries  in  interest-bearing 
revolving  trustee  accounts. 

(d)  Escrow  accounts.  Trustees  may 
establish  escrow  accoimts  or  other 
investment  accounts  unless  specifically 
prohibited  by  law. 

(e)  Records.  Trustees  must  maintain 
appropriate  accounting  and  reporting 
methods  to  document  expenditures 
from  accounts  estabUshed  under  this 
section. 

(f)  Oil  Spill  Liability  Trust  Fund.  Any 
siuns  remaining  in  an  account 
established  under  this  section  that  are 
not  used  either  to  reimbiu^e  trustees  for 
past  assessment  and  emergency 
restoration  costs  or  to  implement 
restoration  must  be  deposited  in  the  Oil 
Spill  Liability  Trust  Fund. 

$990.66    Additional  considerations. 

Upon  settlement  of  a  claim,  trustees 
should  consider  the  following  actions  to 
facilitate  implementation  of  restoration: 

(a)  EstabUshment  of  a  trustee 
committee  or  memorandum  of 
imderstanding  to  coordinate  among 
affected  trustees; 

(b)  Development  of  more  detailed 
workplans  to  implement  restoration; 

(c)  Monitoring  and  oversight  of 
restoration;  and 

(d)  Evaluation  of  restoration  success 
and  the  need  for  corrective  action. 

[FR  Doc.  95-19128  Filed  8-2-95;  8:45  am] 
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Rules  and  Regulations 


Federal  Register 

Vol.  60.  No.  150 

Friday,  August  4.  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  No.  95-048-1] 

Witchweed;  Regulated  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTKNl:  Interim  rule  and  request  for 
comments. 

SUIMMARY:  We  are  amending  the  list  of 
suppressive  areas  imder  the  witchweed 
quarantine  and  regulations  by  adding 
and  removing  areas  in  North  Carolina 
and  South  Carolina.  These  changes 
afiiect  11  coimties  in  North  Carolina  and 
4  coimties  in  South  Carolina.  These 
actions  are  necessary  in  order  to  impose 
certain  restrictions  and  to  relieve 
unneccessary  restrictions  on  the 
interstate  movement  of  regulated 
articles  to  help  prevent  the  spread  of 
witchweed. 

DATES:  Interim  rule  effective  July  31, 
1995.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  3, 1995. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  95-048-1,  Regulatory 
Analysis  and  Development,  PPD, 
APfflS,  suite  3C03, 4700  River  Road 
Unit  118.  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  95-048-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building.  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wrishing  to 
inq}ect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mario  Rodriguez,  Operations  Officer, 


Domestic  and  Emergency  Operations, 
PPQ,  APHIS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737-1236.  (301)  734- 
8372. 

SUPPLEMENTARY  INFORMATION: 
Background 

Witchweed  [Striga  spp.),  a  parasitic 
plant  that  feeds  off  the  roots  of  its  host, 
causes  degeneration  of  com,  sorghum, 
and  other  grassy  crops.  It  is  found  in  the 
United  States  only  in  parts  of  North 
Carolina  and  South  CaroUna. 

The  witchweed  quarantine  and 
regulations  contained  in  7  CFR  301.80 
through  301.80-10  (referred  to  below  as 
the  regulations)  quarantine  the  States  of 
North  Carolina  and  South  Carolina  and 
restrict  the  interstate  movement  of 
certain  wntchweed  hosts  in  the 
quarantined  States  for  the  purpose  of 
preventing  the  spread  of  witchweed. 

Regulated  areas  for  witchweed  are 
designated  as  either  suppressive  areas  or 
generally  infested  areas.  Restrictions  are 
imposed  on  the  interstate  movement  of 
regulated  articles  from  both  types  of 
areas  in  order  to  prevent  the  movement 
of  witchweed  into  noninfested  areas. 
However,  the  eradication  of  witchweed 
is  undertaken  as  an  objective  only  in 
areas  designated  as  suppressive  areas. 
Currently,  there  are  no  areas  designated 
as  generally  infested  areas. 

Designation  of  Areas  as  Suppressive 
Areas 

We  are  amending  §  301.80-2a  of  the 
regulations,  which  lists  generally 
infested  and  suppressive  areas,  by 
adding  areas  in  Greene,  Pender,  Pitt, 
Sampson,  and  Wayne  Counties,  North 
Carolina,  and  areas  in  Dillon  Coimty, 
South  Carolina  to  the  list  of  suppressive 
areas. 

The  rule  portion  of  this  document 
lists  the  suppressive  areas  for  each 
coimty.  Nonfarm  areas,  if  ahy,  are  Usted 
first;  farms  are  then  listed 
alphabetically. 

We  are  taking  this  action  because 
surveys  conducted  by  the  United  States 
Department  of  Agriculture  (USDA)  and 
State  agencies  of  North  Carolina  and 
South  Carolina  have  established  that 
these  areas  meet  onejor  more  of  the 
following  conditions  specified  in 
§301.80-2(a)  of  the  regulation^:. 

1.  Witchweed  has  been  found  in  these 
areas. 

2.  There  is  reason  to  believe  that 
witchweed  is  present  in  these  areas. 


3.  It  is  deemed  necessary  to  regulate 
these  areas  because  of  their  proximity  to 
infestation. 

4.  These  areas  cannot  be  separated  for 
quarantine  enforcement  purposes  fiom 
infested  localities. 

Designation  of  these  areas  as  regulated 
areas  imposes  controls  on  the  movement 
of  regulated  articles  from  these  areas 
and  prevents  the  spread  of  witchweed  to 
noninfested  areas. 

Copies  of  the  surveys  may  be  obtained 
by  writing  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Removal  of  Areas  From  List  of 
Regulated  Areas 

We  are  also  amending  §  301.8O-2a  by 
removing  areas  in  Cumberland,  Duplin, 
Greene,  Harnett,  Pender,  and  Wayne 
Counties,  North  Carolina,  and  Berkeley, 
Dillon,  and  Horry  Coimties.  South 
Carolina  from  the  list  of  suppressive 
areas.  As  a  result  of  this  action,  there  are 
no  longer  any  regulated  areas  in  Harnett 
County.  North  Carolina,  or  in  Berkeley 
County,  South  Carolina. 

We  are  taking  this  action  because  we 
have  determined  that  witchweed  no 
longer  occurs  in  these  areas;  therefore, 
there  is  no  longer  a  basis  for  listing 
these  areas  as  suppressive  areas  for  the 
purpose  of  preventing  the  spread  of 
watch  weed.  This  action  relieves 
unnecessary  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  these  areas. 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  pubUcation  of  this  interim 
rule  without  prior  opportunity  for 
public  comment.  Immediate  action  is 
necessary  to  control  the  spread  of 
witchweed  to  noninfested  areas  of  the 
United  States  by  adding  specified  areas 
to  the  list  of  suppressive  areas  in  North 
Carolina  and  South  Carolina.  Also, 
where  witchweed  no  longer  occurs, 
immediate  action  is  necessary  to  relieve 
unnecessary  restrictions  on  the 
interstate  movement  of  regulated 
articles. 

Because  prior  notice  and  other  public 
procedures  wdth  respect  to  this  action 
are  impracticable  and  contrary  to  the 
pubUc  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  signature.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
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of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

Witchweed  [Striga  spp.)  is  a  parasitic 
plant  that  feeds  off  the  roots  of  its  host, 
causing  degeneration  of  com,  sorghum, 
and  other  grassy  crops.  Witchweed  is 
found  only  in  the  United  States,  in  parts 
of  North  Carolina  and  South  CaroUna. 

The  witchweed  regulations 
quarantine  the  States  of  North  Carolina 
and  South  Carolina  and  restrict  the 
interstate  movement  of  certain 
witchweed  hosts  in  the  quarantined 
States  for  the  purpose  of  preventing  the 
spread  of  witchweed  into  noninfested 
areas  of  the  United  States.  We  are 
amending  the  regulations  by  adding  and 
removing  regulated  areas  in  North 
Carolina  and  South  CaroUna. 

This  interim  rule  a^ects  the  interstate 
movement  of  regulated  articles  from 
spedfted  areas  in  North  Carolina  and 
South  Carolina.  We  have  determined 
that  approximately  280,900  small 
entities  move  regulated  articles 
interstate  from  North  Carolina  and 
South  Carolina.  This  rule  affects  only  51 
of  these  entities,  however,  by  removing 
41  entities  from  regulation  and  by 
adding  10  new  entities  to  the  Ust  of 
suppressive  areas. 

We  have  determined  that  the  41 
deregulated  entities  will  each  realize  an 
annual  savings  of  $60  to  $70  in 
regulatory  and  control  costs.  We 
estimate  that  the  rule  will  cost  each  of 
the  10  newly-regulated  entities  about 
$60  annually. 

In  the  instances  where  this  interim 
rule  removes  specified  areas  from  the 
list  of  suppressive  areas,  this  rule  will 
enable  freer  movement  of  goods  and 
services  across  State  lines.  Consiuners 
will  benefit  bom  lower  prices  and  better 
access  to  products  from  the  Ust  of 
suppressive  areas  that  we  removed. 
Overall,  we  expect  that  this  rule  will 
enhance  the  abiUty  of  small  entities  to 
market  products  interstate. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


ExecutiTe  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  document  contains  no 
information  collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  ISObb,  150dd,  150ee, 
150ff,  161, 162,  and  164-167;  7  CFR  2.17, 
2.51,  and  371.2(c). 

§301.80-2a    [Amended] 

2.  In  §  301.80-2a,  the  Ust  of 
suppressive  areas  is  amended  by 
removing  the  following  areas  in 
Cumberland,  Duplin,  Greene,  Harnett, 
Pender,  and  Wayne  Counties,  North 
Carolina. 

a.  In  Ciunberland  County,  North 
CaroUna,  The  ElUott,  W.H.,  farm;  The 
Gerald,  Rufus,  farm;  The  Jackson,  J.T., 
farm;  The  Lockamy,  Earl,  farm;  The 
McLaurin,  Greg,  farm;  The  McMillan, 
Vander,  farm;  The  Melvin,  Edith,  farm; 
The  Pruitt,  K.D.,  farm;  The  Roberts, 
Christine  Dawson,  farm;  The  Smith, 
Larry  Don,  farm;  and  The  Vann,  W.E., 
farm. 

b.  In  Duplin  County,  North  Carolina, 
The  Hamilton,  John,  farm. 

c.  In  Greene  Couaty,  North  Carolina, 
The  Carmon,  James  E.,  farm;  The 
Edwards,  Joe  E.,  farm;  The  Nethercutt, 
Lawrence,  farm;  and  The  Wilson,  Sudie. 
farm. 

d.  Harnett  County,  North  Carolina,  the 
entire  coimty. 


e.  In  Pender  County,  North  Carolina, 
The  Flynn,  B.S.,  farm;  The  Henry,  Mary 
E.,  farm;  The  Malloy,  Pete,  No.  1  farm; 
The  Malloy,  Pete,  No.  2  farm;  The 
Marshall,  Milvin,  farm;  The  Salomon, 
Gwendolyn  S.,  farm;  The  Taylor,  Bill, 
farm. 

f.  In  Wayne  County,  North  Carolina, 
The  Nasser,  Rosa,  farm. 

3.  In  §  301.80-2a,  the  list  of 
suppressive  areas  is  amended  by 
removing  the  following  areas  in 
Berkeley  and  Dillon  Counties,  South 
Carolina. 

a.  Berkeley  County,  South  Carolina, 
the  entire  county. 

b.  In  Dillon  County,  South  CaroUna, 
The  Church,  Emerson,  farm;  The 
Elvington,  James  C,  farm;  The  Fore, 
Ernest,  farm;  The  Fore,  John,  farm;  and 
The  Smith.  A.C.,  farm. 

4.  In  §  301.80-2a,  the  list  of 
suppressive  areas  in  Horry  County, 
South  Carolina,  is  amended  as  follows: 

a.  By  revising  the  second 
undesignated  paragraph  of  the  current 
description  of  Horry  County,  South 
Carolina,  to  read  as  set  forth  below. 

b.  By  removing  the  following  areas: 
The  Cox,  Vehna,  farm;  The  Holmes, 
Marie  T.,  farm;  The  Inman,  Rosetta, 
farm;  The  Royals,  Lathan,  farm;  The 
Stevens,  Cora  G.,  farm;  The  Thomas, 
James  D.,  farm;  The  Todd,  Mack,  farm; 
and  The  Vaugh,  Ruth,  farm. 

§301.80-2a    Regulated  areas;  generally 
infested  and  suppressive  areas. 


SOUTH  CAROLINA 

(D*   •  * 

(2)  Suppressive  areas. 

***** 

Horry  County. 

***** 

That  area  bounded  by  a  line  beginning 
at  the  junction  of  U.S.  Highway  19,  State 
Primary  Highway  91,  and  State  Primary 
Highway  90,  then  east  along  highway  90 
to  its  junction  with  State  Secondary 
Highway  1029,  then  south  along 
highway  1029  to  its  junction  with  a  dirt 
road  known  as  the  Telephone  Road, 
then  extending  northwest  along  a  line  to 
the  beginning  of  the  south  branch  of 
Jones  Big  Swamp,  then  northerly  along 
Jones  Big  Swamp  to  its  junction  with 
State  Primary  Highway  90,  then  east 
along  highway  90  to  the  south  branch  of 
Mills  Swamp. 
***** 

5.  hi  §  301.80-2a,  the  list  of 
suppressive  areas  is  amended  as 
follows: 

a.  By  adding,  in  alphabetical  order, 
areas  in  Greene,  Pender,  Pitt,  Sampson, 
and  Wayne  Counties,  North  Carolina, 
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and  Dillon  Coimty,  South  Carolina,  as 
set  forth  below. 

b.  By  revising  the  entire  descriptions 
of  the  infested  areas  for  Sampson 
County,  North  CaroUna,  and  DiUon 
County,  South  Carolina,  as  set  forth 
below. 


f301.80-2a    Regutatad  areas;  gsnerally 
Inlastad  and  supprasslva  araas. 


NORTH  CAROLINA 

(2)  Suppressive  areas. 

•  •        *        •        • 

Greene  County. 

•  •        *        *        • 

The  Lane,  Wilbert,  farm  located  on 
the  east  side  of  State  Secondary  Road 
1419  and  0.3  mile  northeast  of  its 
junction  with  State  Secondary  Road 
1418. 
***** 

Pender  County. 

***** 

The  Kea,  Leo,  farm  located  0.3  mile 
east  of  State  Secondary  Road  1105  and 
1.2  miles  south  of  its  intersection  with 
State  Secondary  Road  1104. 

***** 

The  McCallister,  Mary,  farm  located 
0.2  mile  east  of  State  Secondary  Road 
1105  and  1.1  miles  south  of  its 
intosection  with  State  Secondary  Road 
1104. 

*  •        •        •        • 

The  Squires,  Nelson,  farm  located  on 
the  south  side  of  State  Secondary  Road 
1103  and  1.5  miles  south,  southeast  of 
the  junction  of  this  road  with  State 
Secondary  Road  1104. 

Pitt  County. 

*  •        *        *        • 

The  Garris,  Bruce,  farm  located  0.1 
mile  south  of  the  intersection  of  State 
Secondary  Road  1916  and  State 
Highway  118  and  0.2  mile  east  of  the 
intersection  of  State  Secondary  Road 
118  with  a  field  road. 
***** 

Sampson  County.  That  area  bounded 
by  a  line  beginning  at  a  point  where 
State  Secondary  Road  1927  intersects 
the  Sampson-Duplin  County  line,  then 
southerly  and  easterly  along  this  coimty 
line  to  its  junction  with  the  Sampson- 
Pender  County  line,  then  southwesterly 
along  this  county  line  to  its  junction 
with  the  Sampson-Bladen  County  line, 
then  northwesterly  along  this  county 
Une  to  its  junction  with  the  Sampson- 
Ciunberland  County  line,  then 
northwesterly,  north,  and  northeast 
along  this  county  line  to  its  junction 
with  the  Sampson-Harnett  County  Une, 


then  easterly  along  this  county  line  to 
its  junction  with  the  Sampson-Johnston 
County  Une,  then  southeast  along  this 
county  line  to  its  intersection  with 
North  Carolina  Highway  242,  then  south 
along  this  highway  to  its  junction  with 
U.S.  Highway  421,  then  southeast  along 
this  highway  to  its  intersection  with 
U.S.  liighway  701,  then  north  along  this 
highway  to  its  junction  with  North 
Caixjlina  Highway  403,  then  east  along 
this  highway  to  its  junction  with  State 
Secondary  Road  1919,  then  east  along 
this  highway  to  its  intersection  with 
State  Secondary  Road  1909,  then 
southeast  along  this  road  to  its 
intersection  with  State  Secondary  Road 
1004,  then  southeast  along  this  road  to 
its  junction  with  State  Secondary  Road 
1911,  then  southeasterly  along  this  road 
to  its  junction  with  State  Secondary 
Road  1927,  then  southerly  along  this 
road  to  the  point  of  beginning. 

The  Hobos,  Ed,  farm  located  0.7  mile 
south  of  State  Secondary  Road  1736  and 
1  mile  south  of  its  intersection  with 
State  Secondary  Road  1731. 

The  Pate.  Ray,  farm  located  on  the 
west  side  of  State  Secondary  Road  1738 
and  0.6  mile  southeast  of  its  intersection 
with  State  Secondary  Road  1940. 

The  Strickland,  Edgebert,  farm  located 
on  the  north  side  of  State  Highway  421 
and  1  mile  east  of  its  intersection  with 
State  Secondary  Road  1703. 

Wayne  County.  The  Dunn,  Dale,  farm 
located  on  the  west  side  of  State 
Secondary  Road  1009  and  0.6  mile 
north  of  its  intersection  with  State 
Secondary  Road  1101. 
***** 

SOUTH  CAROLINA 

(D*  *  * 

(2)  Suppressive  areas. 

Dillon  County.  That  area  bounded  by 
a  line  beginning  at  a  point  where  State 
Secondary  Highway  22  intersects  the 
South  Carolina-North  Carolina  state  line 
and  extending  south  along  said  highway 
22  to  its  junction  vrith  State  Secondary 
Highway  45,  then  southwest  along  said 
Highway  45  to  its  intersection  with  the 
Little  Pee  Dee  River,  then  northerly 
along  said  river  to  its  intersection  with 
Interstate  95,  then  southwest  along  said 
1-95  to  its  intersection  with  Reedy 
Creek,  then  northwest  along  Reedy 
Creek  to  its  intersection  with  the  Dillon- 
Marlboro  County  Une,  then  northeast 
along  said  county  Une  to  its  junction 
wdth  the  South  Carolina-North  Carolina 
state  line,  then  southeast  along  said 
state  line  to  the  point  of  beginning. 
***** 

The  Wise,  Wilbur,  farm  located  on  the 
south  side  of  a  field  road  and  0.15  mile 
southeast  of  the  junction  of  the  road 


with  State  Secondary  Road  626  and  0.55 
mile  southwest  of  the  intersection  of 
State  Secondary  Road  625  with  State 
Highway  38. 

***** 

Done  in  WaBhington,  DC,  this  3lBt  day  of 
July  1995. 
Lonnie  J.  King, 

Administmtor,  Animal  and  Plant  Health 
Inspection  Service. 

[PR  Doc.  95-19180  Filed  8-3-95;  8:45  am] 

BNJJNQ  coot  3410-M-P 


Agricultural  Martcating  Service 

7  CFR  Part  989 

[Doctot  No.  FV95-98»-3FR] 

Raislna  Produced  From  Qrapaa  Grown 
in  California;  Change  of  Deairabte 
Carryout  Uaed  in  Computing  Trade 
Demand 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

SUMMARY:  This  final  rule  changes  the 
desirable  carryout  levels  which  are  used 
in  computing  the  yearly  trade  demand 
for  California  raisins.  The  trade  demand 
is  used  to  help  determine  the  volume 
regulation  percentages  for  each  crop 
year,  if  necessary.  The  desirable 
carryout  is  being  reduced  from  the 
current  two  and  one-half  months  of 
shipments  to  two  and  one-fourth 
months  of  shipments  during  the  1995— 
96  crop  year  and  to  two  months  of 
shipments  in  subsequent  crop  years. 
The  Raisin  Administrative  Committee 
(Committee),  which  is  responsible  for 
local  administration  of  the  Federal 
marketing  order,  believes  that  the 
current  desirable  carryout  level  has 
contributed  to  excessive  supplies  of 
marketable  tonnage  early  in  the  crop 
year.  This  rule  is  expected  to  moderate 
the  oversupply  of  CaUfomia  raisins 
early  in  the  crop  year,  thus  stabilizing 
the  market  conditions  for  producers  and 
handlers. 

EFFECTIVE  DATE:  August  4,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Hessel,  Marketing  Specialist, 
CaUfomia  Marketing  Field  Office,  Fruit 
and  Vegetable  Division,  AMS,  USDA, 
2202  Monterey  Street,  suite  102B, 
Fresno,  CaUfomia  93721;  telephone: 
(209) 487-5901, or  fax  (209)  487-5906; 
or  Valerie  L.  Emmer,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Emit  and 
Vegetable  Division,  AMS,  USDA,  room 
2523-S,  P.O.  Box  96456,  Washington. 
DC  20090-6456;  telephone:  (202)  205- 
2829,  or  fax  (202)  720-5698. 
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SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Order  No.  989  (7  CFR 
Part  989),  as  amended,  regulating  the 
handling  of  raisins  produced  from 
grapes  grown  in  California,  hereinafter 
referred  to  as  the  "order."  This  order  is 
effiective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Dep>artnient  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  This  rule  will  reduce  the 
desirable  carryout  for  the  1995-96  crop 
year,  beginning  August  1, 1995,  through 
July  31, 1996,  and  for  subsequent  crop 
years.  This  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pvusuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  California  raisins  who  are  subject  to 
regulation  under  the  marketing  order 


and  approximately  4,500  producers  in 
the  regulated  area.  Small  agricultural 
service  firms  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  whose  aimual  receipts 
(from  all  sources)  are  less  than 
$5,000,000,  and  small  agricultural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  $500,000. 
No  more  than  eight  handlers  and  a 
majority  of  producers  of  CaUfomia 
raisins  may  be  classified  as  small 
entities.  Twelve  of  the  20  handlers 
subject  to  regulation  have  annual  sales 
estimated  to  be  at  least  $5,000,000,  and 
the  remaining  eight  handlers  have  sales 
less  than  $5,000,000,  excluding  receipts 
from  any  other  sources. 

This  final  rule  changes  section 
989.154  of  the  administrative  rules  and 
regulations  of  the  raisin  marketing 
order.  The  Committee  recommended  by 
a  vote  of  31  to  15  at  its  April  28, 1995, 
meeting,  to  adjust  the  desirable  carryout 
level  in  section  989.154  from  the  current 
two  and  one-half  months  of  shipments 
to  two  and  one-foiuth  months  of 
shipments  during  the  1995-96  crop  year 
and  to  two  months  of  shipments  in 
subsequent  crop  years.  The  crop  year 
includes  the  12-month  period  August  1 
through  July  31. 

The  desirable  carryout  level  is  the 
amoimt  of  tonnage  from  the  prior  crop 
year  needed  during  the  first  part  of  the 
succeeding  crop  year  to  meet  market 
needs,  before  new  crop  raisins  are 
harvested  and  available  for  market. 
Currently,  section  989.154  provides  that 
the  desirable  carryout  levels  shall  be 
equal  to  the  shipments  of  free  tonnage 
to  all  outlets  for  each  varietal  type 
during  the  months  of  August, 
September,  and  one-half  of  the  total 
shipments  for  the  month  of  October  of 
theprior  crop  year. 

Tne  des^raole  carryout  figure  is  used 
in  market  i  'ig  policy  calculations  to 
determine  trade  demand.  The  trade 
demand  is  90  percent  of  prior  year's 
shipments,  adjusted  by  the  carryin  and 
desirable  carryout.  The  trade  demand  is 
then  used  to  help  determine  the  volume 
regulation  percentages  for  each  crop 
year,  if  necessary. 

Beginning  in  the  1991-92  crop  year 
the  desirable  carryout  was  reduced  from 
three  months  of  shipments  to  two  and 
one-half  months  of  shipments.  It  was 
determined  that  the  use  of  the  three 
month  desirable  carryout  level  resulted 
in  excessive  supplies  of  marketable 
tonnage  early  in  the  season. 

The  Committee  has  used  the  two  and 
one-half  month  desirable  carryout  figure 
for  four  crop  yeeus  and  has  determined 
that  the  use  of  this  figure  has  also 
contributed  to  an  excessive  supply  of 
free  tonnage  at  the  beginning  of  the 


marketing  season.  A  majority  of  the 
Committee  members  believe  that  this 
causes  unstable  market  conditions 
during  the  early  part  of  the  crop  year. 

To  moderate  the  oversupply  of 
marketable  raisin  tonnage  early  in  the 
season,  the  Committee  recommended 
that  the  desirable  carryout  levels  be 
revised  &x>m  two  and  one-half  months 
of  the  prior  year's  shipments  to  two  and 
one-fourth  months  of  the  prior  year's 
shipments  for  the  1995-96  crop  year 
and  to  two  months  of  the  prior  year's 
shipments  for  subsequent  crop  years. 

"The  change  in  the  desirable  carryout 
levels  reduces  the  trade  demand  and  the 
free  tonnage  percentage,  and  makes  less 
free  tonnage  available  to  handlers  for 
immediate  use.  However,  handlers  will 
still  be  provided  an  opportunity  to 
increase  their  inventories,  if  necessary, 
by  piuchasing  raisins  from  the  reserve 
pool  under  order-mandated  10  plus  10 
offers  during  November  and  other 
releases  of  reserve  pool  raisins  available 
under  the  marketing  order.  The  10  plus 
10  offers  are  two  simultaneous  ofiers  of 
reserve  pool  raisins  which  are  made 
available  to  handlers  each  season.  For 
each  such  offer,  a  quantity  of  raisins 
equal  to  10  percent  of  the  prior  year's 
shipments  is  made  available  for  free  use. 
Although  this  final  rule  tends  to  tighten 
the  supply  of  raisins  early  in  the  season, 
handlers  will  still  have  the  opportunity 
to  obtain  additional  supplies  to  increase 
their  carryouts  frt)m  the  10  plus  10 
offers. 

This  rule  is  intended  to  stabilize  the 
early  season  raisin  market.  Bringing 
early  season  supplies  more  in  Hne  with 
market  needs  is  expected  to  stabilize 
market  prices.  This  price  stabilization 
should  make  raisin  buyers  less  likely  to 
postpone  their  purchases.  Thus, 
decreasing  the  desirable  carryout  could 
strengthen  the  market  and  increase 
shipments,  which  would  benefit  raisin 
producers  and  handlers. 

One  alternative  that  was  discussed  by 
the  Committee  prior  to  recommending 
the  change  was  to  immediately  set  the 
desirable  carryout  level  at  two  months 
of  the  prior  year's  shipments.  It  was 
detei-mined  that  this  was  too  rapid  an 
adjustment  and  that  first  setting  the 
desirable  carryout  levels  at  two  and  one- 
quarter  months  for  the  1995-96  season 
and  two  months  in  subsequent  crop 
years  would  be  a  more  prudent 
approach. 

Another  alternative  considered  was 
setting  the  desirable  carryout  at  a  fixed 
tonnage.  However,  this  alternative  does 
not  allow  the  desirable  carryout  to 
fluctuate  with  changing  market 
conditions  from  year  to  year. 

Those  voting  in  opposition  to  the 
recommendation  to  reduce  the  desirable 


carryout  level  believed  that  the 
marketing  order  should  not  further 
restrict  supplies  during  the  early  part  of 
the  crop  year.  However,  the  following 
table  shows  that  adequate  supplies  of 
Natural  (sim-dried)  Seedless  raisins 
have  been  available  early  in  the  crop 
year  to  meet  demand.  Natural  (sun- 
dried)  Seedless  raisins  represent  about 
90  percent  of  all  raisins  produced  in 
California.  The  other  two  varieties 
which  had  reserve  pools  for  the  1994- 
95  crop  year,  Zante  Currant  raisins  and 
Other  Seedless  raisins,  had  carryins  far 
exceeding  the  annual  trade  demand. 
"Carryin"  is  synonymous  with  the 
"carryout"  of  the  preceding  crop  year. 
A,U  figures  are  in  natural  condition  tons. 

(In  tons) 


Crop  year 


1994-95 
1993-94 
1992-93 
1991-92 


[}esirat>le 

carryin 

(Aug,  Sept 

&'/ijOct 
shipments) 


84,671 
81,867 
82,591 

84,541 


Physical 
carryin 


92,248 

93,752 

115,440 

109,306 


Aug/ 
Sept 
ship- 
ments 


64,374 
67,784 
65,495 
65,613 


The  desirable  carryin  is  set  to  meet 
the  demand  for  the  early  part  of  the  crop 
year  (August  and  September)  before  the 
new  crop  becomes  available.  The  actual 
physical  carryin  has  far  exceeded  the 
desirable  carryin  and  has  resulted  in  an 
oversupply  of  bee  tonnage  during  the 
early  part  of  the  crop  year.  The 
reduction  in  desirable  carryout 
contributes  to  correcting  the  problem  by 
adjusting  the  fr«e  tonnage  market 
supply,  which  brings  it  more  in  line 
with  demand. 

The  desirable  carryout  levels  that  are 
established  by  this  rule  apply  uniformly 
to  all  handlers  in  the  industry,  whether 
small  or  large,  and  there  will  be  no 
known  additional  costs  incurred  by 
small  handlers.  The  stabilizing  effects  of 
the  revised  desirable  carryout  levels 
impact  both  small  and  large  handlers 
positively  by  helping  them  maintain 
and  expand  markets. 

In  the  event  that  the  prior  year's 
shipments  are  limited  because  of  crop 
conditions,  a  proviso  in  section  989.154 
allows  the  committee  to  select  the  total 
shipments  during  the  months  of  August, 
September  and  one-half  of  the  total 
shipments  for  October  during  one  of  the 
three  years  preceding  the  prior  crop 
year.  Consistent  with  the  need  to  reduce 
early  season  supplies,  this  rule  makes  a 
corresponding  revision  to  this  proviso, 
by  changing  the  total  shipments  from 
August,  September,  and  one-half  of  the 
total  shipments  for  October  to  the  total 
shipments  from  August  and  September 
only. 


The  proposed  rule  concerning  this 
action  was  published  in  the  June  21, 
1995,  Federal  Register  (60  FR  32280), 
with  a  15-day  comment  period  ending 
July  6, 1995.  Four  comments  were 
received,  three  in  favor  and  the  other  in 
opposition  to  the  proposed  rule. 

The  three  comments  in  favor  of  the 
proposed  rule  were  submitted  by  Mr. 
Vaughn  Koligian,  General  Manager  of 
the  Raisin  Bargaining  Association  (RBA) 
and  a  raisin  grower;  Mr.  Gerald 
Chooljian  of  Del  Rey  Packing,  a  raisin 
handler  and  grower;  and  Mr.  Ernest  A. 
Bedrosian  of  National  Rfusin  Company 
and  EKK  Bedrosian  Farms,  a  raisin 
handler  and  grower.  The  RBA 
represents  approximately  2,000  raisin 
growers.  Mr.  Koligian  further  stated  that 
15  raisin  packers,  including  Mr. 
Chooljian  and  Mr.  Bedrosian,  support 
the  change  in  the  desirable  carryout 
level  as  set  forth  in  the  proposed  rule. 
The  three  comments  in  favor  of 
implementing  the  change  set  forth  in  the 
proposed  rule  reiterate  the  justification 
specified  in  the  proposed  rule. 

The  comment  in  opposition  to  the 
proposed  rule  was  submitted  by  Mr. 
Barry  F.  Kriebel,  President  of  Sun-Maid 
Growers  of  California  (Sun-Maid),  an 
agricultural  marketing  cooperative 
comprised  of  approximately  1,300 
growers. 

Mr.  Kriebel  claims  that  the  reduction 
of  the  desirable  carryout  levels  would 
create  an  artificial  shortage  and  drive  up 
consumer  prices.  He  presents  as 
evidence,  a  table  showing  that  the  field 
prices  for  Natural  (sun-dried)  Seedless 
raisins  increased  dramatically  from 
1984  until  the  desirable  carryout  level 
was  changed  from  60,000  tons  for 
Natural  (sun-dried)  Seedless  raisins  to 
three  months  of  shipments  (103,090 
tons)  beginning  in  the  1989-90  crop 
year.  Mr.  Kriebel  contends  that  this 
increase  in  field  prices  should  not  have 
occurred  irom  1984  to  1989  because 
there  was  a  consistent  oversupply  of 
raisins. 

For  example,  Mr.  Kriebel  points  out 
that  the  field  price  for  Natural  (sun- 
dried)  Seedless  raisins  was  $1,300  per 
ton  during  the  1983-84  crop  year,  even 
though  only  37.5  percent  of  the  crop 
was  declared  "tee."  Although  this  price 
was  historically  high,  it  was  caused  for 
the  most  part  by  factors  other  than  the 
desirable  carryout  level  for  Natural  (sim- 
dried)  Seedless  raisins.  In  the  1983-84 
crop  year,  the  industry  attempted  to 
market  the  large  raisin  supply  without 
decreasing  the  field  price  from  the  prior 
year.  The  raisin  industry  managed  to 
moderately  increase  shipments  over  the 
prior  year's  shipments,  but  not  in 
sufficient  quantities  to  accoimt  for  the 
drastic  increase  in  raisin  supply.  An 


oversupply  situation  occurred  in  the 
1983-84  crop  year  partly  because  the 
amount  of  raisin-variety  grapes 
purchased  by  wineries  decreased  57 
percent  from  1982  to  1983  resulting  in 
unusually  high  Natural  (sun-dried) 
Seedless  raisin  inventories  at  the  end  of 
the  1983-84  crop  year.  The  Natural 
(sun-dried)  Seedless  raisin  field  price 
cannot  be  adjusted  to  react  to  such 
changes  in  market  conditions  because  it 
is  established  early  in  the  crop  year 
(normally  on  or  before  October  5).  It  was 
not  until  the  beginning  of  the  1984-85 
crop  year  that  the  industry  drastically 
lowered  the  field  price  to  $700  per  ton.- 

Mr.  Kriebel  does  not  provide 
sufficient  evidence  that  desirable 
carryout  levels  are  solely  responsible  for 
the  increase  in  field  prices.  The 
lowering  of  the  desirable  carryout  levels 
has  its  greatest  impact  on  supply  during 
the  early  part  of  the  crop  year,  before  the 
new  crop  is  harvested.  As  stated  earlier, 
the  decrease  in  the  desirable  carryout 
levels  from  two  and  one-half  months  to 
two  months  adjusts  the  free  market 
supply  during  the  early  part  of  the  crop 
year  and  brings  it  more  in  line  with 
demand.  As  for  the  remaining  part  of 
the  crop  year,  handlers  are  still 
provided  an  opportunity  to  increase 
their  inventories,  if  necessary,  by 
purchasing  raisins  from  the  reserve  pool 
under  order-mandated  10  plus  10  offers 
and  other  releases  of  reserve  pool  raisins 
available  under  the  marketing  order. 

The  desirable  carryout  was  reduced 
from  three  months  to  two  and  one-half 
months  of  shipments  beginning  in  the 
1991-92  crop  year.  However,  the  field 
price  has  only  risen  4  percent  fixjm 
$1115/ton  in  the  1990-91  crop  year  to 
$1160/ton  in  1994-95  crop  year.  In 
comparison,  the  consumer  price  index 
for  food  products  increased  14.4  percent 
from  1990  to  1994. 

Mr.  Kriebel  also  implies  that  the 
reduction  in  the  desirable  carryout  will 
result  in  a  greater  amoimt  of  raisins 
being  "aborted"  through  the  Raisin 
Diversion  Program  (RDP).  The  order 
allows  raisin  growers  to  participate  in 
the  RDP  by  not  growing  their  grape  crop 
when  a  surplus  of  raisins  exists  in  the 
market.  Mr.  Kriebel  does  not  provide 
evidence  of  a  correlation  between  the 
use  of  the  RDP  and  the  desirable 
carryout  levels.  It  may  be  the  case  that 
it  is  more  likely  consistent  surpluses, 
and  thus  a  need  for  the  RDP,  have  been 
caused  by  the  downward  trend  in  sales 
of  raisin-variety  grapes,  particularly 
Thompson  Seedless,  to  wineries,  lliis  is 
because  wineries  have  been  receiving  a 
greater  percentage  of  their  distillation 
materials  from  wine-variety  grapes  or 
from  other  sugar  sources,  such  as 
apples.  This  may  also  partially  explain 
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why  field  prices  for  Natural  (sun-dried) 
Seedless  raisins  have  increased  less 
during  the  1990's.  Since  competition 
from  wineries  for  raisin-variety  grapes 
has  decreased,  there  has  been  less 
pressure  to  increase  field  prices. 

The  Department  does  not  find 
evidence  that  this  rule  will  cause  more 
raisins  to  be  "aborted"  in  the  RDP  or 
that  raisin  prices  will  increase 
significantly.  Instead,  this  rule  seems  to 
provide  the  industry  with  the  means  of 
mitigating  the  oversupply  of  raisins 
early  in  the  crop  year,  and  help  stabilize 
market  conditions  for  producers  and 
handlers.  Thus,  no  change  is  being 
made  in  response  to  the  above 
comment. 

After  thoroughly  analyzing  the 
comments  received  and  other  available 
information,  the  Department  has 
concluded  that  this  final  rule  is  an 
appropriate  means  of  solving  the 
marketing  problems  discussed  herein. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 

After  consideration  of  all  available 
information,  it  is  foimd  that  the  action, 
as  hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
foimd  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  1995-96  crop  year 
begins  August  1, 1995,  and  this  rule 
should  be  effective  promptly  because 
the  order  requires  that  the  committee 
meet  on  or  before  August  15  to  compute 
and  announce  the  trade  demand,  and 
the  desirable  carryout  level  is  a 
necessary  item  in  that  calculation;  and 
(2)  growers  and  handlers  are  aware  of 
this  rule  which  was  discussed  and 
recommended  at  a  public  meeting. 

List  (tf  Subiects  in  7  CFR  Part  989 

Grapes,  Marketing  agreements. 
Raisins,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  989  is  amended  as 
follows: 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  989  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  989.154  is  revised  to  read 
as  follows: 


§  989.1 54    Desirable  carryout  tovels. 

The  desirable  carryout  levels  to  be 
used  in  computing  and  announcing  a 
crop  year's  marketing  policy  shall  be 
equal  to  the  total  shipments  of  free 
tonnage  of  the  prior  crop  year  during  the 
months  of  August  and  September,  for 
each  varietal  type,  converted  to  a 
natural  condition  basis:  Provided,  That 
the  desirable  carryout  levels  to  be  used 
in  computing  and  announcing  the  1995- 
96  crop  year's  marketing  policy  shall  be 
equal  to  the  total  1994  shipments  of  free 
tonnage  for  the  months  of  August  and 
September,  and  one-fourth  of  the  total 
shipments  for  the  month  of  October: 
Provided  further.  That  should  the  prior 
year's  shipments  be  limited  because  of 
crop  conditions,  the  Committee  may 
select  the  total  shipments  during  the 
months  of  August  and  September  during 
one  of  the  three  crop  years  preceding 
the  prior  crop  year. 

Dated:  July  31, 1995. 
Martha  B.  Ransom, 

Acting  Deputy  Director.  Fruit  and  Vegetable 

Division. 

IFR  Doc.  95^19323  Filed  8-3-95;  8:45  am) 
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Animal  and  Plant  Healtti  Inspection 
Service 

9  CFR  Parts  160  and  161 
[Docket  No.  94-027-2] 

Standards  for  Accredited  Veterinarian 
Duties 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  allowing,  under 
certain  conditions,  accredited 
veterinarians  to  issue  official  animal 
health  docimients  up  to  30  days  after 
inspection  for  animals  in  herds  or  flocks 
under  regular  health  maintenance 
programs.  For  all  other  animals,  we  will 
allow  accredited  veterinarians  to  issue 
official  animal  health  documents  up  to 

10  days  following  inspection.  Last,  we 
are  requiring  that  all  official  animal 
health  documents  be  valid  for  only  30 
days  following  inspection,  regardless  of 
the  date  of  issuance.  We  will  continue 
to  require  that  accredited  veterinarians 
issue  official  animal  health  documents 
only  for  animals  that  they  have 
inspected. 

These  actions  will  extend  the  time 
period  allowed  between  inspection  and 
the  issuance  of  official  animal  health 
documents.  We  believe  these  actions 
will  both  alleviate  the  burden  placed  by 
the  current  time  requirement  on 


accredited  veterinarians  and  reduce  the 
costs  of  health  inspection  for  the 
livestock  industry,  without  significantly 
increasing  animal  disease  risk. 
EFFECTIVE  DATE:  September  5, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
J.  A.  Heamon,  Senior  Staff  Veterinarian, 
National  Animal  Health  Programs,  VS, 
APHIS,  4700  River  Road  Unit  43, 
Riverdale,  MD  20737-1231;  (301)  734- 
6954. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  accordance  with  9  CFR  parts  160, 
161,  and  162  (referred  to  below  as  the 
regulations),  some  veterinarians  are 
accredited  by  the  Federal  Government 
to  cooperate  with  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  in 
controlling  and  preventing  the  spread  of 
animal  diseases  throughout  the  country 
and  internationally.  Accredited 
veterinarians  use  their  professional 
training  in  veterinary  medicine  to 
perform  certain  regulatory  tasks. 

On  March  10, 1995,  we  published  in 
the  Federal  Register  (60  FR  13084- 
13086,  Docket  No.  94-027-1)  a  proposal 
to  amend  the  regulations  to  allow,  imder 
certain  conditions,  accredited 
veterinarians  to  issue  official  animal 
health  documents  for  animals  in  herds 
or  flocks  under  regular  health 
maintenance  programs  for  up  to  30  days 
after  inspection.  For  all  animals  not  part 
of  a  regular  health  maintenance 
program,  we  proposed  to  allow 
accredited  veterinarians  to  issue  official 
animal  health  documents  for  up  to  10 
days  following  inspection.  We  further 
proposed  to  require  that  all  official 
animal  health  documents  be  valid  for 
only  30  days  following  the  date  of 
inspection,  regardless  of  the  date  of 
issuance.  Finally,  we  proposed  to  add 
definitions  of  issue  and  regular  health 
maintenance  program. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  May  9, 
1995.  We  received  seven  comments  by 
that  date.  They  were  from  a  swine 
breeding  stock  company,  two  national 
veterinary  associations,  a  pork  industry 
association,  a  Federal  veterinarian,  and 
two  State  agriculture  agencies.  Four  of 
the  commenters  supported  the  proposed 
rule,  although  one  of  those  commenters 
appeared  to  have  some  reservations 
about  one  aspect  of  the  proposal.  The 
remaining  three  commenters  expressed 
concerns  regarding  specific  aspects  of 
the  proposed  rule.  The  concerns  and 
reservations  of  those  commenters  are 
discussed  below. 

One  commenter  supported  our 
proposal  to  allow  an  accredited 
veterinarian  to  issue  an  official  animal 
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health  docuiment  up  to  10  days  after  his 
or  her  inspection  of  animals  in  a  herd 
or  flock  not  under  a  regular  health 
maintenance  program.  The  commenter 
acknowledged  that  the  increase  bom  7 
to  10  days  would  provide  some 
additional  time  for  laboratory  results  to 
be  received,  but  stated  that  even  10  days 
may  not  be  sufficient  time  to  receive  the 
results  of  some  required  tests.  The 
commenter  did  not,  however,  cite 
recurring  difficulties  with  any  specific 
tests.  We  recognize  that  laboratory 
delays  beyond  an  accredited 
veterinarian's  control  can  occur,  but  we 
are  imaware  of  any  widespread 
problems  that  consistently  delay  the 
issuance  of  animal  health  docimients. 
The  regulations  in  §  161.3(k)  already 
provide  that  an  accredited  veterinarian 
may  issue  an  origin  health  certificate  for 
export  use  without  including  test  results 
from  a  laboratory  if  the  APHIS 
Veterinarian-in-Charge  determines  that 
such  an  action  is  necessary  to  save  time 
in  order  to  meet  an  export  schedule  and 
agrees  to  add  the  test  results  to  the 
certificate  at  a  later  time.  If,  in  the 
future,  it  becomes  necessary  to  address 
persistent  delays  in  laboratory  reporting, 
similar  provisions  could  be  proposed  for 
the  issuance  of  other  animal  health 
documents. 

One  commenter  disagreed  with  our 
proposal  to  require  that  all  official 
animal  health  dociunents  be  valid  for 
only  30  days  following  the  date  of 
inspection,  regardless  of  the  date  of 
issuance.  The  commenter  felt  that  this 
restriction  would  place  an  unfair 
limitation  on  certificates  made  near  the 
end  of  the  30-day  inspection  [>eriod, 
noting  that  a  certificate  issued  on  day  28 
or  29  would  only  be  valid  for  a  day  or 
two.  The  commenter  envisioned  a 
scenario  in  which  a  shipment  of  animals 
could  be  in  transit  at  the  time  their 
certificate  expired,  thus  leaving  the 
animals  without  valid  dociunentation. 
The  commenter  suggested  that  a 
certificate  should  be  vahd  for  at  least  7 
days  after  issuance,  provided  the 
certificate  was  issued  during  the  30-day 
inspection  period.  We  believe  that  the 
difficulties  envisioned  by  the 
commenter  are  not  likely  to  occur  due 
to  the  time  frames  associated  with 
inspections  and  the  issuance  of  animal 
health  documents.  Livestock  faciUties 
participating  in  a  regular  health 
maintenance  program  are  usually  large 
operations  with  an  established 
distribution  and  transportation  network 
in  place,  which  lends  a  measure  of 
predictability  to  the  facility's  shipping 
activities.  We  believe  that  the  operator 
of  such  a  facihty  would  ensure  that  the 
health  docimients  for  a  shipment  of 


animals  would  be  valid  for  a  long 
enough  period  of  time  to  complete  the 
movement  of  those  animals.  If  not,  the 
next  scheduled  visit  by  the  accredited 
veterinarian  serving  the  facility  would 
likely  be  only  a  few  days  in  the  future, 
and  a  new  set  of  documents  could  be 
secured  following  that  visit,  thus 
allowing  adequate  time  to  move  the 
shipment  of  animals.  A  document 
issued  by  an  accredited  veterinarian  for 
animals  that  are  not  part  of  a  regular  . 
health  maintenance  program  would 
have  to  be  issued  no  later  than  10  days 
following  inspection,  so  that  document 
would  be  valid  for  at  least  20  days 
following  its  issuance;  in  such  a  case, 
making  the  document  valid  for  at  least 
7  days  after  issuance  would  be 
unnecessary. 

Another  commenter  also  objected  to 
our  proposal  to  require  that  all  official 
animal  health  documents  be  valid  for 
only  30  days  following  the  date  of 
inspection,  regardless  of  the  date  of 
issuance.  This  commenter's  objection 
was  threefold:  (1)  The  requirement 
would  be  a  negative  influence  on 
regional  approaches  to  animal 
movements  within  the  United  States 
and  North  America;  (2)  the  requirement 
constitutes  a  centralization  of  regulation 
at  a  time  when  decentralization  should 
be  the  goal;  and  (3)  the  requirement 
interferes  with  provisions  that  most,  if 
not  all.  States  have  set  concerning  the 
length  of  time  a  health  document 
remains  valid.  The  commenter  did  not, 
however,  provide  any  explanation  or 
examples  to  elucidate  his  objections.  We 
have  made  no  changes  in  this  final  rule 
in  response  to  that  comment  because  the 
standards  for  accredited  veterinarians 
contained  in  the  regulations  apply  only 
to  an  accredited  veterinarian's  work 
with  APHIS,  even  though  it  is  common 
for  federally  accredited  veterinarians  to 
work  on  State  programs  in  addition  to 
their  work  with  APHIS  on  Federal  and 
cooperative  State/Federal  programs. 
Thus,  the  30-day  post-inspection  limit 
on  the  validity  of  a  health  document 
would  apply  to  an  official  certificate  or 
docimient  issued  in  connection  with  an 
APHIS  program  activity  such  as  pre- 
export  inspection,  tuberculosis, 
brucellosis,  or  pseudorabies,  but  not  to 
a  State  document  issued  by  an 
accredited  veterinarian  in  connection 
with  a  State-level  program. 

Finally,  one  commenter  was 
concerned  that  the  proposed  definition 
of  issue  and  removal  of  the  words  "or 
sign"  from  the  phrase  "issue  or  sign" 
would  have  the  effect  of  creating  a 
loophole  that  would  allow  an  accredited 
veterinarian  to  legally  pre-sign  a  number 
of  blank  animal  health  documents  that 
could  be  filled  out  later  by  someone 


other  than  the  accredited  veterinarian. 
The  commenter  stated  that  an 
accredited  veterinarian  should  be 
responsible  for  reviewing  all  animal 
health  documents  for  accuracy  before 
they  are  signed  and  then  issued.  We  do 
not  believe  that  the  changes  will  create 
the  loophole  envisioned  by  the 
commenter  for  two  reasons:  First,  the 
proposed  definition  of  issue — "the 
distribution  by  an  accredited 
veterinarian  of  an  official  animal  health 
document  that  he  or  she  has  signed" — 
clearly  indicates  that  an  accredited 
veterinarian  must  sign  a  document 
before  it  is  distributed.  Our  second 
reason  builds  on  the  first,  in  that 
proposed  §  161.3(b)  states  that  an 
accredited  veterinarian  may  not  issue — 
i.e.,  sign  and  distribute — or  allow  the 
use  of  any  certificate,  form,  record,  or 
report  until  and  unless  the  document 
has  been  accurately  and  fully 
completed.  We  believe,  therefore,  that 
these  provisions  ensure  that  an 
accredited  veterinarian  is  responsible 
for  the  accuracy  of  all  animal  health 
documents  he  or  she  issues. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final 
rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

We  are  amending  the  regulations  to 
allow,  under  certain  conditions, 
accredited  veterinarians  to  issue  official 
animal  health  documents  for  animals  in 
herds  or  flocks  under  regular  health 
maintenance  programs  for  up  to  30  days 
after  inspection.  For  inspection  of  other 
animals,  we  are  allowing  up  to  10  days 
between  the  inspection  of  animals  and 
the  issuance  of  official  animal  health 
documents. 

Until  the  effective  date  of  this  final 
rule,  the  regulations  in  §  161.3(a)  require 
accredited  veterinarians,  when  issuing 
or  signing  a  certificate,  form,  record,  or 
report  regarding  any  animal,  to  have 
inspected  the  animal  within  7  days. 
That  requirement  places  an  economic 
biuxien  on  large  livestock  facilities  that 
sell  and  ship  animals  continuously. 
That  is,  large  livestock  facilities  are 
currently  required  to  have  their  animals 
inspected  frequently,  in  order  for 
veterinarians  to  issue,  in  a  timely 
manner,  the  health  dociunents  required 
for  the  frequent  sale  and  shipment  of 
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animals.  Such  frequent  visits  can  be 
expensive. 

Allowing  veterinarians  additional 
time  to  issue  official  animal  health 
documents  following  inspection  will 
enable  those  veterinarians  to  inspect 
animals  less  frequently.  Therefore,  this 
rule  will  economically  benefit  large 
livestock  facilities. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
imder  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB),  and  there  are  no  new 
requirements.  The  assigned  OMB 
control  number  is  0579-0032. 

List  of  Subjects 

9  CFR  Part  160 
Veterinarians. 
9  CFR  Part  161 

Reporting  and  recordkeeping 
requirements. 

Accordingly.  9  CFR  parts  160  and  161 
are  amended  as  follows: 

PART  160— OEFINITIGN  OF  TERMS 

1.  The  authority  citation  for  part  160 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1828:  21  U.S.C.  105. 
111-114, 114a,  114a-l.  115. 116. 120. 121. 
125. 134b.  134f.  612.  and  613:  7  CFR  2.17. 
2.51.  and  371.2(d). 

2.  Section  160.1  is  amended  by 
adding,  in  alphabetical  order,  the 
following  definitions: 


§  160.1    DeflnWons. 

***** 

Issue.  The  distribution  by  an 
accredited  veterinarian  of  an  official 
animal  health  docvunent  that  he  or  she 
has  signed. 

***** 

Regular  health  maintenance  progfxim. 
An  arrangement  between  an  accredited 
veterinarian  and  a  livestock  producer 
whereby  the  veterinarian  inspects  every 
animal  on  the  premises  of  the  producer 
at  least  once  every  30  days. 


PART  161— REQUIREMENTS  AND 
STANDARDS  FOR  ACCREDITED 
VETERINARIANS  AND  SUSPENSION 
OR  REVOCATION  OF  SUCH 
ACCREDITATION 

3.  The  authority  citation  for  part  161 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1828;  21  U.S.C.  105, 
111-114. 114a.  114a-l.  115. 116. 120. 121. 
125. 134b.  134f.  612.  and  613;  7  CFR  2.17. 
2.51,  and  371.2(d). 

4.  Section  161.3  is  amended  as 
follows: 

a.  By  revising  paragraphs  (a)  and  (b) 
to  read  as  set  forth  below. 

b.  In  paragraph  (c),  by  removing  the 
phrase  "or  sign"  in  the  first  sentence. 

c.  In  paragraph  (k),  by  removing  the 
phrase  "or  sign"  in  the  first  sentence. 

§  1 61 .3    Standards  for  accredited 
veterinarian  duties. 


(a)  An  accredited  veterinarian  shall 
not  issue  a  certificate,  form,  record  or 
report  which  reflects  the  results  of  any 
inspection,  test,  vaccination  or 
treatment  performed  by  him  or  her  with 
respect  to  any  animal,  other  than  those 
in  regular  health  maintenance  programs, 
unless  he  or  she  has  personally 
inspected  that  animal  within  10  days 
prior  to  issuance. 

(1)  Following  the  first  two  inspections 
of  a  herd  or  flock  as  part  of  a  regular 
health  maintenance  program,  an 
accredited  veterinarian  shall  not  issue  a 
certificate,  form,  record  or  report  which 
reflects  the  results  of  any  inspection, 
test,  vaccination  or  treatment  performed 
by  him  or  her  with  respect  to  any 
animal  in  that  program,  unless  he  or  she 
has  personally  inspected  that  animal 
within  10  days  prior  to  issuance. 

(2)  Following  the  third  and 
subsequent  inspections  of  a  herd  or 
flock  in  a  regular  health  maintenance 
program,  an  accredited  veterinarian 
shall  not  issue  a  certificate,  form,  record 
or  report  which  reflects  the  results  of 
any  inspection,  test,  vaccination  or 
treatment  performed  by  him  or  her  with 
respect  to  any  animal  in  that  program, 


unless  he  or  she  has  personally 
inspected  that  animal  within  30  days 
prior  to  issuance. 

(b)  An  accredited  veterinarian  shall 
not  issue,  or  allow  to  be  used,  any 
certificate,  form,  record  or  report,  until, 
and  unless,  it  has  been  accurately  and 
fully  completed,  clearly  identifying  the 
animals  to  which  it  applies,  and 
showing  the  dates  and  results  of  any 
inspection,  test,  vaccination,  or 
treatment  the  accredited  veterinarian 
has  conducted,  except  as  provided  in 
paragraph  (c)  of  this  section,  and  the 
dates  of  issuance  and  expiration  of  the 
document.  Certificates,  forms,  records, 
and  reports  shall  be  valid  for  30  days 
following  the  date  of  inspection  of  the 
animal  identified  on  the  document.  The 
accredited  veterinarian  shall  distribute 
copies  of  certificates,  forms,  records, 
and  reports  according  to  instructions 
issued  to  him  or  her  by  the  Veterinarian- 
in-Charge. 
***** 

Done  in  Washington,  DC,  this  27th  day  of 
July  1995. 
Lonnie  J.  King, 

Administrator,  Animal  and  Plant  Health 
Inspection  Sendee. 
[FR  Doc.  95-19181  Filed  8-3-95;  8:45  ami 

BILUNQ  COOE  3410-34-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

pocket  No.  94-ANE-10;  Amendment  39- 
9328;  AD  95-16-08] 

Airworthiness  Directives;  AlliedSignal, 
Inc.  TPE331  Series  Turboprop  and 
TSE331  Series  Turt}oshaft  Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  AlliedSignal,  Inc. 
(formerly  Allied-Signal,  Inc.,  Garrett 
Engine  Division.  Garrett  Tiu1)ine  Engine 
Company,  and  AiResearch 
Manufacturing  Co.  of  Arizona)  TPE331 
series  turboprop  and  TSE331  series 
turboshaft  engines,  that  requires  a 
record  check  of  engine  records  to 
determine  if  any  repair,  assembly, 
modification,  or  installation  work  was 
performed  by  Fliteline  Maintenance, 
formerly  located  in  Wharton,  Texas,  or 
Mr.  Eugene  E.  Shanks,  or  Mr.  Carl 
Ramirez  (collectively  referred  to  as 
"Fliteline").  In  addition,  for  engines 
determined  to  have  repair,  assembly, 
modification,  or  installation  work 
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performed  by  Fliteline.  this  action 
requires  verification  of  all  life  limited 
components,  inspection  of  affected 
components,  and  verification  of 
compliance  with  all  applicable  AD's. 
This  amendment  is  prompted  by  the 
results  of  a  Federal  Aviation 
Administration  (FAA)  investigation 
involving  engines  repaired,  assembled, 
modified,  or  installed  by  Fliteline.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  uncontained  failure 
of  turbine  rotors,  fire,  or  loss  of  aircraft 
control. 

EFFECTIVE  DATE;  September  5,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Costa,  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office, 
FAA,  Transport  Airplane  Directorate, 
3960  Paramount  Blvd.,  Lakewood,  CA 
90712;  telephone  (310)  627-5246.  fax    . 
(310)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  AlliedSignal,  Inc. 
(formerly  Allied-Signal,  Inc.,  Garrett 
Engine  Division,  Garrett  Turbine  Engine 
Company,  and  AiResearch 
Manufacturing  Co.  of  Arizona)  TPE331 
series  turboprop  and  TSE331  series 
turboshaft  engines  was  published  in  the 
Federal  Register  on  August  5, 1994  (59 
FR  39983).  That  action  proposed  to 
require  a  record  check  of  engine  records 
to  determine  if  any  repair,  assembly, 
modification,  or  installation  work  was 
performed  by  Fliteline  Maintenance, 
formerly  located  in  Wharton.  Texas,  or 
Mr.  Eugene  E.  Shanks,  or  Mr.  Carl 
Ramirez  (collectively  referred  to  as 
"Fliteline").  In  addition,  for  engines 
determined  to  have  repair,  assembly, 
modification,  or  installation  work 
performed  by  Fliteline,  this  action 
requires  verification  of  all  life  limited 
components,  inspection  of  affected 
components,  and  verification  of 
compliance  with  all  applicable  AD's. 

The  Federal  Aviation  Administration 
(FAA)  received  a  report  of  an  aircraft 
accident  involving  an  Ayres  S2R-600 
aircraft,  with  a  modified  AlliedSignal, 
Inc.  (formerly  Allied-Signal,  Inc.,  Garrett 
Engine  Division,  Garrett  Turbine  Engine 
Company,  and  AiResearch 
Manufacturing  Co.  of  Arizona)  Model 
TPE331-1-151A  turboprop  engine 
installed.  The  FAA  has  determined  that 
the  engine  installed  on  the  accident 
aircraft  was  a  configuration  not 
approved  for  that  aircraft  and  was 
improperly  modified.  The  unapproved 
configination  and  improper 
modification  on  that  engine  were 
performed  by  Mr.  Eugene  E.  Shanks,  the 
owner  of  Fliteline  Maintenance,  a 


domestic  repair  station,  formerly  located 
in  Wharton,  Texas.  Since  this  accident, 
the  FAA  conducted  further  investigation 
of  other  AlliedSignal,  Inc.  TPE331  series 
engines  repaired  or  maintained  by  Mr. 
Eugene  E.  Shanks  under  the  name  of 
Fliteline  Maintenance.  On  these 
engines,  the  FAA  found  that  the 
requirements  of  some  applicable  AD's 
had  not  been  performed  when  the 
engine  records  indicated  that  the  work 
had  been  performed,  the  records  for  life 
limited  turbine  components  indicated 
more  useful  life  than  the  components 
actually  had  remaining,  parts  were 
installed  that  are  not  approved  for 
aircraft  use,  and  modifications  that  had 
been  perforrited  without  approved  data. 
In  addition,  the  FAA  has  determined 
that  the  records  maintained  by  Fliteline 
Maintenance  on  the  engines  it  repaired, 
assembled,  or  modified  do  not  identify 
all  of  the  suspect  engine  models  and 
serial  numbers.  These  conditions,  if  not 
corrected,  could  result  in  uncontained 
failure  of  tvubine  rotors,  fire,  or  loss  of 
aircraft  control. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  concurs  with  the  rule 
as  proposed. 

Two  commenters  describe  their 
service  history  of  safe  operation  with 
aircraft  and  engines  maintained  by 
Fliteline.  Therefore  the  commenters 
conclude  that  no  AD  is  necessary.  The 
FAA  does  not  concur.  The  FAA's 
investigation  has  revealed  a  substantial 
number  of  component  and  AD 
discrepancies  on  many  engines 
maintained  by  Fliteline.  These 
discrepancies  constitute  an  unsafe 
condition  that  exists  or  is  likely  to 
develop  on  engines  of  the  same  type 
design.  This  AD  corrects  that  unsafe 
condition. 

One  commenter  states  that  an  AD  is 
not  necessary  because  every  operator 
that  has  maintenance  performed  by 
Fliteline  should  know  exactly  the 
configuration  and  condition  of  their 
engine  because  that  operator  pays  the 
bills.  The  commenter  believes  that  an 
Advisory  Circular  (AC)  might  be  in 
order,  not  an  AD.  The  FAA  does  not 
concur.  An  AC  provides  guidance  and 
information  for  complying  with  a 
related  Federal  Aviation  Regulation(s). 
This  AD  identifies  those  products  in 
which  the  FAA  has  found  an  unsafe 
condition  and  prescribes  the  actions 
each  operator  must  take  to  correct  that 
unsafe  condition. 

Three  commenters  state  that  the  FAA 
should  attempt  to  identify  the  engines 
and  life  limited  components  by  engine 


serial  number  rather  than  including 
every  TPE331  engine  in  the 
applicability.  The  commenters  state  that 
AD  applicabiUty  is  too  broad  and 
unnecessary.  The  FAA  does  not  concur. 
The  FAA  has  determined  that  Fliteline 
performed  maintenance  on  a  wide  range 
of  engine  models  and  life  limited 
turbine  components.  In  addition, 
Fliteline  did  not  produce  a  reliable  and 
comprehensive  list  of  suspect  engines 
and  models.  Therefore,  the  applicability 
of  the  AD  encompasses  a  number  of 
engine  models  and  requires  a  records 
search  to  determine  which  life  limited 
components  are  affected  by  the  AD. 

One  commenter  states  that  Mr. 
Ramirez's  name  should  be  removed 
fi-om  the  AD  because  he  identified  a  list 
of  TPE331  series  engine  on  which  he 
performed  maintenance,  including 
serial  numbers:  P-06045.  P-06460C,  P- 
20050.  P-20288.  P-20411,  P-34004.  P- 
34010.  P-34013.  P-34015.  P^0222.  P- 
40227.  P-61041.  P-90252C,  P-91094C. 
P-92129,  P-92159.  and  P-92190.  The 
FAA  does  not  concur.  The  FAA  was 
unable  to  verify  that  the  list  provided  by 
Mr.  Ramirez  represented  a  complete  list 
of  all  the  engines  maintained  by  him. 
Therefore  the  FAA  could  not  justify 
removing  his  name  from  the  AD. 

One  commenter  states  that  50%  of  the 
engines  maintained  by  Fliteline  were 
single  engine  restricted  category  aircraft 
that  were  certified  under  the 
predecessors  to  the  Federal  Aviation 
Regulations  and  implied  that  these 
engines  should  not  be  affected  by  the 
AD.  The  FAA  does  not  concur. 
Airworthiness  Directives  issued  under 
part  39  of  the  Federal  Aviation 
Regulations  apply  to  all  identified 
products  when  an  unsafe  condition 
exists  and  when  that  condition  is  likely 
to  exist  and  develop  in  other  products 
of  the  same  type  design,  regardless  of 
the  certification  basis. 

Two  commenters  state  that  the 
compliance  time  in  paragraph  (a)  in  the 
NPRM  is  unreasonably  short  for  airlines 
with  many  suspect  engines  or  with  high 
utilization.  The  FAA  concurs  in  part. 
The  FAA's  investigation  has  shown  that 
it  is  very  unhkely  that  a  single  owner 
would  operate  a  fleet  of  engines 
maintained  by  Fliteline.  However,  the 
overall  scope  of  the  records  review  has 
increased.  The  records  review  now 
encompasses  aircraft  maintenance 
records  and  purchase  receipts  along 
with  engine  maintenance  records.  In 
addition,  the  FAA  has  determined  that 
the  20  hour  compliance  time  to 
complete  paragraph  (a)  is  not  essential 
to  maintain  safety  and  therefore  is  not 
necessary.  The  AD  has,  therefore,  been 
changed  to  require  accomplishing 
paragraphs  (a)  and  (b)  within  400  cycles 
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in  service  after  the  effective  date  of  this 
AD. 

One  commenter  indicates  that  records 
of  maintenance  performed  by  Fliteline 
are  no  longer  available  due  to  Original 
Equipment  Manufacturer  (OEM)  log 
book  or  life  limited  part  log  format 
changes  or  due  to  one-year  maintenance 
records  retention  requirements.  The 
commenter  states  that  the  records 
review  requirements  of  paragraph  (a) 
should  be  limited  only  to  the  last  12 
months.  The  FAA  does  not  conau'.  Life 
limited  part  logs  must  be  kept  for  the 
life  of  the  part  regardless  of  the  Ufe 
limited  part  log  format.  In  addition, 
other  records  may  be  required  to  be  kept 
for  a  period  longer  than  12  months; 
therefore,  the  FAA  has  determined  not 
to  limit  the  record  search  to  12  months. 

One  commenter  mentions  that  "other 
pertinent  data"  stated  in  paragraph  (a) 
of  the  ^4PRM  needs  a  better  definition. 
The  FAA  concurs  and  has  clarified  this 
statement  in  this  final  rule  by  specifying 
the  review  of  engine  life  limited  part 
logs,  engine  repair  and  maintenance 
records,  maintenance  and  piut:hase 
receipts,  and  aircraft  records. 

One  commenter  asks  whether  a  fist  of 
persons  or  facilities,  which  performed 
maintenance  on  their  engines,  may  be 
used  for  the  records  review  requirement 
in  paragraph  (a)  of  the  NPRM.  The  FAA 
does  not  conciu-  that  a  list  of  persons  or 
facilities  constitutes  a  review  of  engine 
records  as  specified  in  paragraph  (a)  of 
this  final  rule.  However,  such  a  list, 
with  additional  assurances,  may  be 
adequate.  Operators  may  apply  for  an 
alternative  method  of  compliance  using 
the  procedures  in  paragraph  (c)  of  this 
final  rule. 

One  commenter  states  that  the  words, 
"any  repair,  assembly,  modification,  or 
installation,"  as  stated  in  paragraph  (a) 
of  the  NPRM,  are  over  inclusive, 
because  not  all  of  Fliteline's 
maintenance  actions  are  related  to  the 
corrective  actions  required  by  this  AD. 
The  FAA  conciu«  in  part.  The  FAA  has 
deleted  the  word  "installation"  from 
paragraph  (a)  of  this  final  rule  because 
installation  includes  engine  installation 
about  which  the  FAA  is  not  concerned. 
The  FAA  has  determined,  however,  to 
keep  the  words  "any  engine  repair, 
assembly,  and  modification,"  because 
the  discrepancies  noted  in  engines 
repaired  by  Fliteline  are  related  to  these 
actions. 

One  commenter  states  that  life  limited 
part  logs  of  spare  turbine  wheels 
possibly  received  from  Fliteline  should 
be  reviewed.  The  FAA  agrees  that 
operators  must  validate  all  Fliteline  life 
limited  part  log  entries  for  all  life 
limited  turbine  components.  This  final 
rule  has  been  revised  to  also  include  life 


limited  turbine  components  received 
from  Fliteline. 

One  commenter  questions  the  use  of 
engine  manufactiuer  and  repair  station 
data  to  verify  the  hfe  limited  part  logs. 
The  commenter  suggests  that  the  FAA 
lacks  the  authority  to  require  operators 
to  verify  the  life  limited  part  logs  with 
data  bom  the  engine  manufactiuer  or 
repair  stations  when  those  parties  are 
not  required  to  keep  that  data.  The  FAA 
does  not  concur.  The  data  needed  to 
accomplish  the  requirements  of 
paragraph  (b)(l)(ii)  of  the  AD  may  be 
available  &t>m  manufactxu^rs  or  repair 
stations.  However,  paragraph  (b)(l)(iii) 
provides  that  if  the  data  is  not  available 
the  component  must  be  renft>ved  from 
service.  The  FAA  has  the  authority  to 
require  operators  to  take  actions 
necessary  to  correct  the  imsafe 
condition  identified  in  this  AD. 

One  commenter  requests  that  the  AD 
clarify  the  method  for  validating  life 
limited  part  log  entries.  This  conunenter 
also  questions  whether  documentation 
was  required  for  compliance.  The 
commenter  suggests  that  paragraph 
(b)(l)(ii)  requires  a  validation  entry  on 
each  life  limited  part  log  to  reflect 
compliance  with  this  AD.  The  FAA 
concius  in  part.  Each  registered  owner 
or  operator  need  only  make  a  single 
entry  in  the  maintenance  records 
indicating  compliance  with  this  AD  per 
Federal  Aviation  Regulation  part  91.417 
(a)(2)(v).  However,  the  FAA 
recommends  that  documentation 
validating  all  Fliteline  life  limited  part 
log  entries  be  kept  in  the  engine  records 
or  attached  to  the  life  limited  part  log. 

Several  commenters  state  that 
paragraph  (b)  does  not  have  any 
provisions  for  relief  if  another  engine 
entry  (i.e.,  beyond  nut  removal)  was 
accomplished  by  a  different 
maintenance  organization  after 
maintenance  performed  by  Fliteline.  A 
commenter  suggests  the  AD  provide  a 
credit,  which  will  reduce  imnecessary 
AD  effort,  which  clearly  addresses  the 
possibility  of  an  earlier  entry  and 
validation  by  an  FAA  approved 
maintenance  facility  or  person  after 
maintenance  by  Fliteline.  The  FAA 
concxu^.  Paragraph  (b)(l)(i)  of  this  final 
rule  has  been  revised  to  allow  credit  for 
engine  inspections  and  overhauls 
accomplished  subsequent  to 
maintenance  performed  by  Fliteline. 
Paragraph  (b)(2)  of  this  final  rule  has 
also  been  revised  to  allow  credit  for 
complete  engine  overhaul  accomplished 
by  the  engine  manufacturer,  FAA 
certified  repair  station,  or  FAA  certified 
mechanic,  other  than  Fliteline. 

One  commenter  recommends  that  the 
phrase  "disassembled  beyond  shaft  nut 
removal"  referenced  in  paragraph  (b)(1) 


in  the  NPRM  should  be  clarified  to  state 
"disassembled  beyond  aft  turbine 
mainshaft  nut  removal."  The  FAA 
conciu^  and  has  revised  this  final  rule 
accordingly. 

One  commenter  states  that  the  FAA 
offers  no  comment  on  the  cost  of  doing 
the  initial  record  check  on  each  engine 
referenced  by  the  NPRM's  applicability. 
The  commenter  recommends  that  the 
FAA  address  the  time  expended  and 
cost  of  reviewing  records.  The  FAA 
concurs  and  has  revised  the  estimated 
niunber  of  engines,  labor  and  cost 
involved  in  the  initial  record  search  in 
accordance  with  paragraph  (a)  in  this 
AD. 

One  commenter  questions  the  FAA's 
economic  analysis  stating  that  it  does 
not  include  the  cost  of  expendable  parts. 
The  FAA  concurs.  The  FAA  has  re- 
evaluated the  costs  to  correct  improper 
maintenance  as  required  by  paragraph 
(b)  in  the  compliance  section  of  this  AD 
and  has  revised  the  economic  analysis 
section  accordingly. 

One  commenter  suggests  that  the  FAA 
include  the  business  address  for 
Fliteline  Maintenance  in  the  AD.  The 
FAA  concurs  in  part.  Fliteline 
Maintenance  is  no  longer  doing 
business  as  a  certified  repair  station  at 
its  former  location.  The  FAA  has, 
however,  decided  to  include  the  former 
location  of  Fliteline  in  the  AD  in  order 
to  avoid  confusion  with  any  other  repair 
facility  in  the  coimtry  using  that  name. 
The  AD  has  been  revised  accordingly. 

Several  commenters  take  issue  with 
the  NPRM's  discussion  section.  Since 
those  comments  did  not  directly  suggest 
that  the  FAA  needed  to  make  changes 
to  the  rule  as  proposed,  the  FAA  does 
not  address  them.  To  the  extent  those 
comments  could  be  read  to  suggest  a 
change  to  the  rule,  the  FAA  has 
addressed  those  comments  in  the 
preceding  paragraphs. 

The  FAA  has  changed  the  compliance 
time  in  paragraph  (b)  of  this  final  rule 
fi"om  100  hours  time  in  service  to  400 
cycles  in  service  after  the  effective  date 
of  this  AD.  This  change  is  based  on  data 
received  &t)m  the  engine  manufacturer 
concerning  replacement  parts 
availability  and  a  determination  that  a 
compliance  interval  based  on  engine 
cycles  is  more  appropriate  for  the 
affected  components. 

In  addition,  the  FAA  has  clarified  the 
aircraft  applicability  in  this  final  rule  by 
adding  the  words  "models"  and 
"series."  Also,  since  pubUcation  of  the 
NPRM,  the  Los  Angeles  Aircraft 
Certification  Office  has  moved  and  the 
contact  information  has  been  revised 
accordingly. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
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above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously. 

The  FAA  estimates  that  7,000  engines 
installed  on  aircraft  of  U.S.  registry  will 
be  affected  by  the  initial  records  search 
described  in  paragraph  (a)  of  the 
compliance  section.  The  FAA  has 
estimated  that  the  initial  records  search 
will  take  approximately  two  hours  per 
engine  and  that  the  average  labor  rate  is 
$60.  per  work  hour.  Furthermore,  the 
FAA  estimates  that  350  engines 
installed  on  aircraft  of  U.S.  registry  will 
be  affected  by  paragraph  (b)  of  this  AD, 
that  it  will  take  approximately  120  work 
hours  per  engine  to  accomplish  the 
actions  required  by  paragraph  (b),  and 
that  the  average  labor  rate  is  $60  per 
work  hoiu*.  It  will  also  take  an  estimated 
three  work  hours  per  engine  to 
accomplish  an  additional  records 
review,  and  the  FAA  estimates  that 
parts  will  cost  approximately  $16,000 
per  engine.  Based  on  these  figures,  the 
FAA  estimates  that  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $9,023,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
E>ocket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
•Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101,  40113, 
44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-16-08    AlliedSignal,  Inc.:  Amendment 
39-9328.  Docket  94-ANE-lO. 
Applicability.  AlliedSignal.  Inc.  (foraierly 
Allied-Signal,  Inc.,  Garrett  Engine  Division, 
Garrett  Turbine  Engine  Company,  and 
AiResearch  Manu&cturing  Co.  of  Arizona), 
TPE331-25.  -43,  -1,  -2.  -3.  -5,  -6,  -8,  -10. 
-11,  and  -12  series,  and  -55B  and  -61 A 
Model  turboprop  engines;  and  TSE331-3U 
Model  turt>oshaft  engines.  These  engines  are 
installed  on  but  not  limited  to  Mitsubishi  . 
MU-2B  series  (MU-2  series);  Construcciones 
Aeronauticas,  S.A.  (CASA)  C-212  series; 
Jetstream  3101  and  3201  series;  Fairchild 
SA226  and  SA227  series;  Prop-Jets,  Inc. 
Model  400;  Cessna  Model  441;  Twin 
Commander  Aircraft  Corp.  680,  690.  and  695 
series,  and  Model  681;  Rockwell  Commander 
or  Ayres  Corp.  S-2R  series;  Short  Brothers 
and  Harland,  Ltd.  SC7;  Domier  228  Series; 
Beech  Aircraft  Corp.  18  and  45  series  and 
Models  JRB-6.  3N.  3NM,  3TM,  and  BlOO; 
Pilatus  PC-6  series;  DeHavilland  DH  104 
Dove  series;  Grumman  Model  TS-2A; 
Grumman  American  Model  G-164C;  and 
Schweitzer  Aircraft  Corp.  Model  G-164 
series  aircraft. 

Note:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modi  Bed,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  conftguration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafie 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  engine  from 
the  applicability  of  this  AD. 

(Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncontained  failure  of  turbine 
rotors,  fire,  or  loss  of  aircraft  control, 
accomplish  the  following: 

(a)  Within  400  cycles  in  service  (CIS)  after 
the  effective  date  of  this  AD,  review  engine 
life  limited  part  logs,  engine  repair  and 
maintenance  records,  maintenance  purchase 
receipts,  and  aircraft  maintenance  records 
(collectively  referred  to  as  "records")  to 


identify  any  engine  repair,  assembly,  or 
modification  that  was  performed  by,  or  any 
life  limited  turbine  compKsnents  received 
from  Fliteline  Maintenance,  located  in 
Wharton,  Texas,  domestic  repair  station 
certificate  number  GR2R856K;  or  Mr.  Eugene 
E.  Shanks,  mechanic  certificate  number 
1914482;  or  Mr.  Carl  Ramirez,  mechanic 
certificate  number  466432551  (collectively 
referred  to  as  "Fliteline"). 

(b)  Within  400  QS  after  the  effective  date 
of  this  AD,  for  engines  or  components 
identified  in  accordance  with  paragraph  (a) 
of  this  AD,  accomplish  the  following; 

(1)  If  records  or  other  pertinent  information 
indicate  that  the  engine  was  disassembled 
beyond  aft  turbine  mainshaft  nut  removal 
frx»ra  the  tie  bolt  by  Fliteline,  verify  life 
limited  turbine  components  and  take 
appropriate  action  by  the  following  methods: 

(i)  Remove,  disassemble  the  engine, 
compare,  and  match  each  component's  part 
number  (P/N)  and  serial  number  (S/N) 
against  that  engine's  issued  life  limited  part 
logs.  Engine  hot  section  insp>ection  or 
overhaul  normally  requires  comparing  and 
matching  of  turbine  components  with  the  life 
limited  part  logs.  An  engine  hot  section 
inspection  or  overhaul,  subsequent  to 
maintenance  by  Fliteline,  and  fwrformed  by 
the  engine  manufacturer,  an  FAA  certified 
repair  station,  or  an  FAA  certified  mechanic, 
other  than  Fliteline,  constitutes  compliance 
with  paragraph  (b)(l)(i)  of  this  AD. 

(ii)  Vahdate  all  Fliteline  life  limited  part 
log  entries  by  utilizing  the  component's 
hourly  and  cyclic  life  immediately  before  the 
Fliteline  entry,  as  determined  by  records  of 
the  engine  manufacturer  or  FAA  certified 
repair  stations  other  than  Fliteline.  A  life 
limited  part  log  entry  is  defined  as  a  removal 
or  installation  record.  Photocopied  life 
limited  part  logs  may  be  used  provided 
component  history  can  be  established. 

Note:  Engine  manufacturer  record  and 
service  information  referred  to  in  the  AD  can 
be  attained  by  calling  AlliedSignal  Engines 
Customer  Information  Center,  telephone 
(800)  338-3378  or  (602)  231-5287. 

(iii)  If  the  P/N,  S/N,  hourly  and  cyclic  lives 
or  the  life  limited  part  log  of  each  life  limited 
turbine  comfmnent  do  not  match  or  can  not 
be  validated,  remove  the  comf>onent  from 
service  prior  to  further  flight  and  replace 
with  a  serviceable  component. 

(2)  Verify  that  any  requirements  of  AD's 
signed  off  by  Fliteline  were  actually 
accomplished  by  visual  examination  or 
reinspection  of  the  affected  components  in 
accordance  vrith  the  applicable  AD.  A 
complete  engine  overhaul  or  other 
maintenance  necessary  to  accomplish 
applicable  AD  requirements,  subsequent  to 
maintenance  by  Fliteline,  and  pterformed  by 
the  engine  manufactiirer,  an  FAA  certified 
repair  station,  or  an  FAA  certified  mechanic,  ■ 
other  than  Fliteline,  constitutes  compliance 
with  paragraph  (b)(2)  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
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send  it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note:  Infoimation  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  miay  be  obtained  from  the  Los  Angeles 
Aircraft  Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  This  amendment  becomes  effective  on 
September  5, 1995. 

Issued  in  Burlington,  Massachusetts,  on 
luly  26, 1995. 
James  C  Jones, 

Acting  Manager,  Engine  and  Propeller 
Directomte,  Aircraft  Certification  Service. 
(FR  Doc.  95-19230  Filed  8-1-95;  2:30  pm) 

BdJJNG  CODE  4910-19-U 


DEPAFTTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510. 520. 522, 524,  and 
558 

Animal  Drugs,  Feeds,  and  Related 
Products;  Piperazine  Adipate  Powder, 
Diprenorphine  Hydrocttloride  Injection, 
Etorphine  Hydrochloride  Injection,  and 
Certain  Nitrofuran  and  Buquinolate 
Products 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  riile. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  remove  those 
portions  reflecting  approval  of  16  new 
animal  drug  applications  (NADA's)  held 
by  Proctor  &  Gcunble  Pharmaceuticals, 
Inc.,  Happy  Jack,  Inc.,  and  Lemmon  Co. 
The  NADA's  provide  for  the  use  of 


piperazine  adipate  powder, 
diprenorphine  hydrochloride 
(diprenorphine  HCl)  injection, 
etorphine  HCl  injection,  certain 
nitrofuran  dosage  form  products,  and 
separately  approved  Type  A  medicated 
articles  containing  buquinolate  or 
certain  other  drugs  in  manufacturing 
several  Type  C  medicated  feeds  for 
chickens,  hi  a  notice  published  in  the 
July  21, 1995,  issue  of  the  Federal 
Register,  FDA  is  withdrawing  approval 
of  the  NADA's. 

EFFECTIVE  DATE:  August  14, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-216),  Food 
and  Drug  Administration,  7500  Standish 
PL,  Rockville,  MD  20855.  301-594- 
1722. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  July  21,  1995,  issue  of 
the  Federal  Register  (60  FR  37651],  FDA 
is  withdrawing  approval  of  the 
following  NADA's: 


NADANo. 


10-158 

10-358 
12-291 
12-612 
34-716 
35-314 
35-315 
35-317 
35-327 

35-329 
38-657 
39-925 
39-926 
41-744 
95-017 
115-580 


Drug  name 

Furamazone,  bismuth  sut>salicylate  bolus ~ 

Nitrofurantoin  tatitets  and  twiuses 

Nitrofurantoin  oral  suspension  

Nitrofurazone,  nifuroxime,  diperodon  HCl  ear  solution 

Buquinolate  , 

Buquinolate  and  tiadtracin  zirx: 

Buquinolate.  tacitracin  zinc,  and  penicillin 

Buquinolate  and  penicillin  

Buquinolate,  bacitracin  mettiylene  disalicylate  (t>acitractn  MD), 
aixj  penidllin. 

Buquinolate  and  bacitracin  MD _..., 

Buquinolate  arxl  chlortetracycline 

Buquinolate  arxj  roxarsone  comtiination  

Buquinolate  and  roxarsone , 

Nitrofurantoin  sodium  injection  

Etorphine  HCl  injection  and  diprenorphine  HCl  injection 

Piperazine  adipate  powder  ....; , 


Sponsor  name  and  address 


Proctor  &  Gamble  Pharmaceuticals,  Inc.,  P.O.  Box  191,  Nor- 
wich, NY  13815. 
Do. 
Do. 

Do.  • 

Do. 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 

Do. 
Lemmon  Co.,  Sellersville,  PA  18960. 
Happy  Jack,  Snow  Hill.  NC  28580. 


The  sponsors  requested  withdrawal  of 
approval  of  the  NADA's.  This  final  rule 
removes  21  CFR  520.1560,  520.1560a, 
520.1560b.  520.1801.  520.1801a.  and 
522.1563;  amends  21  CFR  522.723  and 
522.883  to  reflect  the  withdrawal  of 
approval  of  these  NADA's;  removes  and 
reserves  21  CFR  524.1580a  and  558.105; 
and  amends  21  CFR  558.62,  558.128, 
558.325.  558.460,  and  558.530. 

In  addition.  21  CFR  510.600(c)  is 
amended  to  remove  the  entries  for 
Proctor  &  Gamble  Pharmaceuticals.  Inc.. 
from  the  list  of  approved  drug  sponsors 
because  it  no  longer  holds  any  approved 
NADA's. 


List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs,  Labehng, 
Reporting  and  recordkeeping 
requirements. 

21  CFR-Parts  520,  522,  and  524 

Animal  drugs. 

21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  parts  510,  520.  522.  524.  and  558 
are  amended  as  follows: 


PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  fqllows: 

Authority:  Sees.  201,  301.  501.  502.  503. 
512.  701.  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321, 331.  351, 352. 
353,  360b,  371,  379e). 

§510.600    [Amended] 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by  removing 
the  entry  for  "Proctor  &  Gamble 
Pharmaceuticals,  Inc."  and  in  the  table 
in  paragraph  (c)(2)  by  removing  the 
entry  for  "000149". 


PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

'  3.  The  auUiority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

§520.1560    [Removed] 

4.  Section  520.1560  Nitrofurantoin 
oral  dosage  forms  is  removed. 

§520.1 560a    [Removed] 

j  I  5.  Section  520.1560a  Nitrofumntoin 
oral  suspension  is  removed. 

§520.1 560b    [Removed] 

6.  Section  520.1560b  Nitrofurantoin 
tablets  and  boluses  is  removed. 

§520.1801    [Removed] 

7.  Section  520.1801  Piperazine 
adipate  oral  dosage  forms  is  removed. 

<  1520.18013    [Removed] 

I  8.  Section  520.1801a  Piperazine 
mipate  powder  is  removed. 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

9.  The  authority  citation  for  21  CFR 
)art  522  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

§522.723    [Amended] 

1 1 10.  Section  522.723  Diprenorphine 
hydrochloride  injection  is  amended  in 
paragraph  (c)  by  removing  the  phrase 
"Nos.  010042  and  000693"  and  adding 
in  its  place  the  phrase  "No.  010042". 

§522.883    [Amended] 

I   11.  Section  522.883  Etorphine 
hydrochloride  injection  is  amended  in 
paragraph  (c)  by  removing  the  phrase 
"Nos.  010042  and  000693"  and  adding 
in  its  place  the  phrase  "No.  010042". 

§522.1563    [Removed] 

12.  Section  522.1563  Nitrofurantoin 
sodium  injection  is  removed. 

PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 


13.  The  authority  citation  for  21  CFR 
>^  524  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
,  and  Cosmetic  Act  (21  U.S.C.  360b). 


IJfug. 


4^4.15803    [Removed] 

14.  Section  524.1580a  Nitrofurazone- 
nifuroxime-diperodon  hydrochloride  ear 
solution  is  removed  and  reserved. 


PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

15.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512,  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
360b.  371). 

§558.62    [Amended] 

16.  Section  558.62  Arsanilic  acid  is 
amended  by  removing  paragraph 
(c)(2)(v)  and  by  redesignating  paragraph 
(c)(2)(vi)  as  paragraph  (c)(2)(v). 

§558.105    [Removed] 

17.  Section  558.105  Buquinolate  is 
removed  and  reserved. 

§558.128    [Amended] 

18.  Section  558.128  Chlortetracycline 
is  amended  by  removing  and  reserving 
paragraph  (c)(5)(iii). 

§558.325    [Amended] 

19.  Section  558.325  Lincomycin  is 
amended  by  removing  and  reserving 
paragraph  (c)(3)(iv). 

§558.460    [Amended] 

20.  Section  558.460  Penicillin  is 
amended  by  removing  and  reserving 
paragraph  (c)(2)(v). 

§558.530    [Amended] 

21.  Section  558.530  Roxarsone  is 
amended  by  removing  and  reserving 
paragraph  (d)(3)(vii). 

Dated:  )uly  13, 1995. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  95-19091  Filed  8-3-95;  8:45  am] 

BILUNG  CODE  4t60-«1-F 


21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Ivermectin 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
ding  application  (NADA)  filed  by  Merck 
Research  Laboratories,  Division  of 
Merck  &  Co.,  Inc.  The  original  NADA 
provides  for  the  use  of  a  Type  A 
medicated  article  containing  ivermectin 
in  manufacturing  Type  C  medicated 
feed  for  production  swine.  The 
supplemental  NADA  expands  use  of  the 
feed  to  breeding  swine.  The  feed  is 
intended  for  treatment  and  control  of 
certain  endo-  and  ectoparasites. 
EFFECTIVE  DATE:  August  4,  1995. 


FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson.  Center  for  Veterinary 
Medicine  (HFV-135).  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville.  MD  20855,  301-594-1643. 
SUPPLEMENTARY  INFORMATION:  Merck 
Research  Laboratories.  Division  of 
Merck  &  Co..  Inc.,  P.O.  Box  2000. 
Rahway.  NJ  07065.  is  the  sponsor  of 
approved  NADA  140-974.  which 
provides  for  the  use  of  a  Type  A 
medicated  article  containing  0.6  percent 
ivermectin  (2.72  grams  per  pound  (g/lb)) 
in  manufacturing  Type  C  medicated 
feed  containing  1.8  g  of  ivermectin  per 
ton  (t).  The  feed  is  indicated  for  the 
treatment  and  control  of  certain 
gastrointestinal  roundworm,  lungworm. 
kidney  worm,  lice,  and  mite  infestations 
of  growing  swine  (up  to  220  lb  in  body 
weight)  as  in  §  558.300  (21  CFR 
558.300).  The  feed  is  administered  so  as 
to  provide  0.1  milligram  of  ivermectin 
p>er  kilogram  (mg/k^  of  body  weight  per 
animal  per  day.  Merck  has  filed  a 
supplemental  NADA  expanding  use  of 
the  ivermectin-containing  feed  to 
include  breeding  swine.  To  achieve  the 
same  dosage  level  (i.e..  0.1  mg  of 
ivermectin  per  kg  of  body  weight)  in  the 
larger  animals,  the  supplemental  NADA 
provides  for  an  ivermectin 
concentration  up  to  11.8  g/t  of  Type  C 
medicated  feed. 

The  supplemental  NADA  is  approved 
as  of  August  4.  1995.  and  the  regulations 
are  amended  in  §  558.300  to  reflect  the 
approval.  The  basis  of  approval  is 
discussed  in  the  fi«edom  of  information 
summary. 

Additionally,  approval  of  the 
supplemental  NADA  increases  the 
highest  concentration  of  ivermectin 
permitted  in  Type  C  medicated  feed 
from  1.8  to  11.8  g/t.  The  feed  can  be 
manufactured  from  either  a  Type  A 
medicated  article  or  a  Type  B  medicated 
feed.  Currently,  the  Category  11  table  in 
§  558.4  (21  CFR  558.4)  specifies  that  the 
maximum  concentration  of  ivermectin 
permitted  in  a  Type  B  feed  is  182  g/t 
(i.e..  100  X  the  1.8  g/t  now  approved  for 
Type  C  feed).  However,  because  the 
supplemental  NADA  increases  the 
highest  drug  concentration  permitted  in 
the  Type  C  feed  to  11.8  g/t,  this  justifies 
a  corresponding  increase  in  the 
maximum  ivermectin  concentration  in 
the  Type  B  feed  to  1.180  g/t  (i.e.,  100  x 
the  11.8  g/t).  Accordingly.  FDA  is  also 
amending  the  Category  n  table  in 
§  558.4  to  reflect  this  increase. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11  (e)(2){ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 


JMI 
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approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr..  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Dnig,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)),  this 
approval  for  food-producing  animals 
qualifies  for  3  years  of  marketing 
exclusivity  beginning  August  4, 1995, 
because  the  supplemental  NADA 
contains  reports  of  new  clinical  or  field 
investigations  (other  than 
bioequivalence  or  residue  studies) 
essential  to  the  approval  and  conducted 
or  sponsored  by  the  applicant.  The  3 
years  of  marketing  exclusivity  apphes 
only  to  the  use  for  which  the 
supplemental  NADA  is  approved. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Sid>iects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  vmder 
authority  delegated  to  the  Commissioner 
and  redelegated  to  the  Center  for 
Veterinary  Medicine,  21  CFR  part  558  is 
amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512,  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (  21  U.S.C 
360b.  371). 

$558.4    [Amended] 

2.  Section  558.4  Medicated  feed 
applications  is  amended  in  paragraph 
(d)  in  the  "Category  II"  table  in  the  entry 
for  "Ivermectin"  under  the  third  column 
by  removing  "182  g/ton  (0.02%)"  and 
adding  in  its  place  "1,180  g/ton 
(0.13%)". 

3.  Section  558.300  is  amended  by 
revising  paragraphs  (c)(l)(i)  and  (iii)  to 
read  as  follows: 

$558,300    Ivermectin. 

•        *        •        *        * 

(c)  •  •  • 


(1)  *  *  * 

(i)  Amount.  For  growing-finishing 
swine  feed  1.8  grams  of  ivermectin  per 
ton  (to  provide  0.1  milligram  per 
kilogram  of  body  weight  per  day).  For 
mature  and  breeding  swine  feed  1.8  to 
11.8  grams  of  ivermectin  per  ton  (to 
provide  0.1  milligram  per  kilogram  of 
body  weight  per  day). 
***** 

(iii)  Limitations.  Feed  as  the  only  feed 
for  7  consecutive  days.  For  use  in  swine 
only.  Withdraw  5  days  before  slaughter. 

*        •        *        *        * 

Dated:  July  26. 1995. 
Robert  C  Livingston, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(FR  Doc.  95-19281  Filed  &-3-95;  8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  2606  and  2609 
RIN  1212-AA72 

Del>t  Collection  Procedures— Tax 
Refund  Offset 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACDON:  Final  rule. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  is  adopting,  as  a  final  rule 
with  change,  amendments  that  it 
previously  issued  as  an  interim  final 
rule.  The  procedures  in  this  rule  enable 
the  PBGC  to  refer  past-due,  legally 
enforceable  debts  to  the  internal 
Revenue  Service  to  be  offset  against 
federal  tax  refunds. 

EFFECTIVE  DATE:  This  rule  is  effective 
August  4, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  B.  Klion,  Attorney,  Office  of 
the  General  Counsel,  Pension  Benefit 
Guaranty  Corporation,  1200  K  Street, 
NW.,  Washington,  DC  20005-4026,  202- 
326-4024  (202-326-4179  for  TTY  and 
TDD). 

SUPPLEMENTARY  INFORMATION:  On 
December  6, 1994  (59  FR  62571),  the 
Pension  Benefit  Guaranty  Corporation 
published  an  interim  final  rule  that 
amended  its  administrative  review  and 
debt  collection  regulations  (29  CFR 
parts  2606  and  2609).  As  amended,  the 
PBGC's  regulations  include  the 
procediues  required  for  participation  in 
the  federal  tax  refund  offset  program 
authorized  by  31  U.S.C.  3720A.  Section 
3720A,  and  Internal  Revenue  Service 
regulations  thereunder  (26  CFR 
301.6402-6),  include  requirements  to 


ensure  that  debts  referred  for  offset 
against  amounts  otherwise  payable  as 
tax  refunds  are  past-due  and  legally 
enforceable  and  that  the  agency  has 
made  reasonable  efforts  (pursuant  to 
regulations)  to  obtain  payment. 

The  one  comment  on  the  interim  final 
rule  expressed  concern  about  its  effects 
on  due  process  of  law  requirements 
luider  the  Fifth  Amendment  to  the 
United  States  Constitution.  The  PBGC 
believes  that  the  commenter's  concern  is 
unwarranted.  As  noted  above,  the  pre- 
referral  procedures  required  by  IRS 
regulations,  which  are  included  in  the 
interim  final  rule,  provide  due  process 
protections.  Among  other  things,  before 
the  PBGC  refers  a  debt  for  tax  refund 
offset,  the  debtor  has  at  least  60  days  to 
present  evidence  that  all  or  part  of  the 
debt  is  not  past-due  or  not  legally 
enforceable  (§  2609.33(b)(2)). 

This  final  rule  makes  no  changes  in 
the  rules  of  agency  organization  and 
procedure  that  wee  prescribed  by  the 
interim  final  rule  and  have  been  in 
effect  since  January  5, 1995.  Therefore, 
the  Administrative  Procediue  Act  does 
not  require  further  notice  and  public 
procedure  or  a  delayed  effective  date, 
and  the  PBGC  for  good  cause  finds  that 
both  such  actions  are  unnecessary  (5 
U.S.C.  553  (b)  and  (d)). 

E.0. 12866 

The  PBGC  previously  determined  that 
the  interim  final  rule  was  not  a 
"significant  regulatory  action"  under 
the  criteria  set  forth  in  Executive  Order 
12866. 

List  of  Subjects 

29  CFR  Part  2606 

Administrative  practice  and 
procedure,  Organization  and  functions 
(Government  agencies).  Pension 
insurance.  Pensions. 

29  CFR  Part  2609 

Administrative  practice  and 
procedure.  Claims. 

Accordingly,  the  interim  final  rule 
amending  29  CFR  parts  2606  and  2609 
that  was  published  at  59  FR  62571  on 
December  6, 1994,  is  adopted  as  a  final 
rule  without  change. 

Issued  in  Washington,  DC  tliis  31st  day  of 
July,  1995. 
Martin  Slate, 

Executive  Director.  Pension  Benefit  Guaranty 

Corporation. 

|FR  Doc.  95-19175  Filed  8-3-95;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 
33  CFR  Part  137 

[Docket  501 12] 

BIN  2105-AC01 

Limit  of  Liability  for  Deepwater  Ports 

AGENCY:  Office  of  Secretary,  Department 
of  Transportation. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes  a  $62 
million  limit  of  liability  for  the 
Louisiana  Offshore  Oil  Port  (LOOP) 
deepwater  port.  This  limit  applies  only 
to  those  oil  spills  where  LOOP  would  be 
entitled  to  limit  its  hability  in 
accordance  with  the  Oil  Pollution  Act  of 
1990.  This  action  does  not  alter  LOOP'S 
unlimited  liability  for  spills  caused  by 
gross  negligence,  willful  misconduct,  or 
violation  of  certain  Federal  regulations. 
LOOP  is  the  only  U.S.  deepwater  port  in 
operation  at  this  time;  specific  liability 
limits  for  other,  future  deepwater  ports 
will  be  established  through  separate 
rulemakings  as  appropriate. 
EFFECTIVE  DATE:  August  4, 1995. 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referenced  in  this  preamble 
are  available  for  inspection  or  copying 
in  Docket  50112,  Office  of  Dociunentary 
Services  (C-55),  U.S.  Department  of 
Transportation,  room  PL  401  (Plaza 
level),  400  Seventh  St.,  SW., 
Washington,  DC.  20590-0001.  Certain 
studies  referenced  in  this  notice  may  be 
ordered  from  the  National  Technical 
Information  Service  (NTIS),  Springfield, 
VA  22161;  phone  orders  (703)  487-4650 
(Visa,  Mastercard  and  American  Express 
accepted). 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  I.  Stein,  Office  of  Environment, 
Energy  and  Safety,  at  (202)  366-4846,  or 
Mr.  Paul  B.  Larsen,  Office  of  the 
Assistant  General  Counsel  for 
Environmental,  Civil  Rights,  and 
General  Law,  at  (202)  366-9161. 

SUPRbEMENTARY  INFORMATION: 

Regulatory  History 

On  February  8, 1995,  the  Department 
oi  Transportation  published  a  notice  of 
proposed  rulemaking  (NPRM)  entitled 
Limit  of  Liability  for  Deepwater  Ports. 
The  Department  received  12  letters 
commenting  on  this  proposal.  No  public 
hearings  were  requested  or  held.  A 
request  for  an  extension  of  the  comment 
period  was  received,  but  decided 
against  (this  is  further  discussed  in 
laragraph  (5)  below). 


Statutory  Basis  and  Purpose 

The  piupose  of  this  regulatory  action 
is  to  establish  an  appropriate  limit  of 
liability  for  deepwater  ports  in 
accordance  with  section  1004  of  OP  A  90 
(Public  Law  101-380). 

Section  1004  originally  set  the  limit  of 
hability  for  deepwater  ports  at  $350 
million.  However,  it  also  allows  the 
limit  to  be  adjusted  to  a  lower  amount 
as  appropriate  (but  not  less  than  $50 
million),  subject  to  a  study  of  the 
relative  operational  and  environmental 
risks  of  transporting  oil  to  the  United 
States  by  deepwater  ports  compared  to 
other  ports. 

The  relative  risk  study,  entitled  the 
"Deepwater  Ports  Study,"  has  been 
completed  and  forwarded  to  Congress. 
The  study  concluded  that  deepwater 
ports  represent  a  lower  operational  and 
environmental  risk  for  delivering  crude 
oil  to  the  United  States  than  the  three 
other  common  modes  of  crude  oil 
delivery  (direct  vessel  deliveries, 
lightering,  and  offshore  mooring 
stations).  Copies  of  the  Deepwater  Port 
Study  may  be  ordered  from  NTIS 
(publication  number  PB94-1 24054). 

At  present,  the  only  deepwater  port  in 
operation  in  the  United  States  is  LOOP. 
However,  other  deepwater  ports  may  be 
built  in  the  future.  Because  there  may  be 
significant  engineering  and 
environmental  differences  between 
different  deepwater  ports,  the 
Department  has  determined  that  it  is 
necessary  to  review  any  deepwater  port 
individually  before  setting  its  limit  of 
liability  within  the  statutory  limits  of 
$50  million  and  $350  million.  Limits  for 
other  deepwater  ports  may  be  different 
from  LOOP'S  limit. 

Therefore,  in  accordance  with  its 
authority  under  section  1004(d)(2)(C)  of 
OPA  90  (33  U.S.C.  2704).  and  for 
reasons  explained  in  the  NPRM  and  this 
preamble,  the  Department  is 
establishing  a  $62  million  limit  of 
liability  for  the  LOOP  deepwater  port. 

Discussion  of  Comments  and  Changes 

Twelve  responses  were  received 
which  commented  on  several  issues  in 
the  NPRM.  These  comments,  and  the 
Department's  deliberations,  are 
discussed  below. 

1.  Limit  of  Liability 

Ten  comments  addressed  the  limit  of 
Uabihty  issue,  seven  of  which  supported 
a  $58  million  limit  and  one  which 
supported  a  $50  million  limit.  These 
comments  stated  that  the  present  $350 
million  limit  of  liability  is  inequitable  to 
deepwater  ports,  particularly  when 
compared  to  the  limits  of  liability 
allowed  for  tank  vessels.  The  comments 


pointed  out  the  results  of  the 
"Deepwater  Ports  Study"  (which 
determined  that  delivery  of  oil  via 
deepwater  ports  represented  a  lower 
environmental  risk  than  delivery  by 
tankers,  lightering,  or  offshore  mooring 
station)  and  the  Coast  Guard's  risk 
analysis  of  LOOP  (which  determined 
the  maximum  credible  pipeline  spill  to 
be  5,194  barrels),  and  argued  that  the 
limit  of  liability  should  reflect  the  lower 
risks  and  smaller  credible  spill  sizes  of 
deepwater  ports. 

One  comment  supported  an 
imspecified  limit  between  $58  million 
and  $150  million.  Another  comment 
alternatively  suggested  that  it  would  be 
more  equitable  for  the  deepwater  port 
Umit  of  liability  to  be  the  same  as  for 
other  offshore  facilities:  $75  miUion 
plus  cleanup  costs,  with  a  requirement 
for  demonstrated  financial 
resjponsibility  of  $150  million. 

'The  Department  has  determined  that 
it  is  appropriate  national  policy  that  a 
deepwater  port  should  be  liable  for  the 
cost  of  its  maximiun  credible  spill 
(assuming  no  gross  negligence  or  other 
acts  that  would  disqualify  it  bom 
limiting  its  liability).  Further,  since 
Congress  has  directed  that  the  Uabihty 
limit  should  be  based  on  the  study  of 
the  risk  of  deepwater  ports  relative  to 
the  risk  of  other  means  of  transporting 
oil  by  vessel,  it  is  inappropriate  to  base 
a  deepwater  port  limit  of  liability  on 
that  for  other  offshore  facilities. 

The  NPRM  discussed  a  worst-case 
unit  spill  cost  of  $11,088  per  barrel  for 
crude  oil,  which  was  based  upon 
national  historical  spill  costs  up  to 
1992.  Although  it  is  appropriate  to 
revise  the  imit  cost  to  a  more-current 
amount,  at  this  time  no  new  historical 
cost  data  is  available  and  the 
Department  has  decided  to  use  the 
Consumer  Price  Index  (CPI)  as  a  basis 
for  revision.  The  national  average  CPI 
for  1992  was  140.3  and  the  most  current 
CPI  (March  1995)  is  151.4,  an  increase 
of  7.9  percent.  Therefore,  the  new  unit 
spill  cost  is  $11,965  per  barrel. 
Applying  this  to  LOOP'S  maximum 
credible  spill  of  5,194  barrels  yields 
$62,146,210.  Accordingly,  the 
Department  is  setting  the  limit  of 
liability  for  LOOP  at  $62  milHon. 

The  CPI  does  not  specifically  track  oil 
spill  costs  in  its  analysis.  However, 
Section  1004  (d)(4)  of  OPA  90  requires 
adjustment  of  the  liability  limit 
reflecting  significant  increases  in  the 
CPI. 

2.  Periodic  Review  of  Limits  of  Liability 

The  NPRM  requested  comments  on 
whether  the  Department  should  reassess 
limits  of  liability  at  fixed  time  intervals. 
Two  comments  addressed  this  issue. 
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One  comment  suggested  3-year  intervals 
(in  order  to  be  consistent  with  other 
periodic  review  requirements  in  OPA 
90]  and  the  other  comment  suggested  10 
years.  DOT  will  issue  a  separate  CPI 
adjustment  regulation  as  required  by 
law. 

3.  Universal  Versus  Port-by-Port  Limit  of 
Liability 

One  comment  called  for  a  single 
(universal)  limit  of  liability  for  all 
deepwater  ports  instead  of  the  NPRM's 
proposed  port-by-port  limit  for  each 
individual  deepwater  port.  The 
comment  argued  that,  by  virtue  of  the 
Federal  licensing  process,  aU  deepwater 
ports  would  be  designed  and  operated  at 
the  same  level  of  safety.  Therefore,  it  is 
not  necessary  to  establish  individual 
limits. 

The  Department  disagrees  that  there  is 
no  basis  for  setting  individual  limits  of 
liability  for  different  deepwater  ports. 
This  is  because,  although  all  deepwater 
ports  will  be  designed  and  operated  to 
the  same  high  safety  standards,  the 
worst-case  spill  can  still  differ 
substantially  firom  port  to  port.  LOOP'S 
maximum  credible  pipeline  spill  of 
5,194  barrels  is  directly  governed  by  its 
distance  offshore  (18  miles),  its  design 
flow  rate  (100,000  barrels  per  hour),  and 
the  size  of  its  pipeline  (48  inches).  Even 
when  designed  and  operated  to  the 
same  safety  standards,  these  parameters 
may  be  significantly  different  for 
another  deepwater  port,  resulting  in  a 
different  maximum  credible  spill. 

The  same  conmmenter  also  discussed 
some  economic  issues;  these  are 
addressed  in  the  "Assessment"  section 
of  this  preamble. 

4.  Consistency  Determination 

The  state  of  Louisiana  requested 
submittal  of  a  Consistency 
Determination  with  respect  to  its 
Coastal  Zone  Management  Plan  in 
accordance  with  15  CFR  part  930 
subpart  C.  Such  determinations  are 
required  whenever  any  action  by  a 
Federal  agency  affects  land  or  water 
uses  with  a  state's  coastal  zone. 

The  Department  has  determined  that 
a  Consistency  Determination  is  not 
necessary  because  this  action  is 
administrative  in  natiu«  and  does  not 
affect  either  land  or  water  usage. 

5.  Extension  of  Comment  Period 

One  commenter  has  recently  acquired 
an  interest  in  a  planned  deepwater  port 
project  off  the  coast  of  Texas  and 
requested  an  extension  of  the  comment 
period  to  respond  to  the  NPRM. 

The  Department  has  determined  that 
extending  the  comment  period  for  this 
reason  would  not  materially  benefft  the 


rulemaking.  This  is  because  this  final 
rule  only  directly  affects  the  LOOP 
deepwater  port;  other  deepwater  ports 
will  be  separately  and  individually 
evaluated  for  their  own  limit  of  liability 
when  appropriate. 

6.  Basis  for  Regulatory  Action 

One  comment  disagreed  that  the 
findings  of  the  "Deepwater  Ports  Study" 
form  a  sufficient  basis  for  this  regulatory 
action  (to  reduce  the  limit  of  liability  for 
deepwater  ports)  because  the  Study  did 
not  include  relative  risks  of  other 
onshore  and  o^hore  facilities.  The 
comment  stated  that  many  onshore 
facilities  pose  less  risks  than  deepwater 
ports  and,  therefore,  adjusting  Umits  of 
liabihty  for  deepwater  ports  should  not 
be  undertaken  without  also  adjusting 
limits  of  hability  for  onshore  and 
offshore  facilities. 

The  "Deepwater  Ports  Study"  did  not 
include  relative  risk  analyses  of  onshore 
and  offshore  fadUties  because  these  are 
not  alternative  modes  for  the 
transportation  of  oil  by  vessel  to  the 
United  States.  The  Department  has 
determined  that  the  Study's  findings  are 
a  sufficient  basis  for  this  action.  Further, 
although  OPA  90  does  give  the 
Department  discretion  to  also  adjust 
limits  of  liability  for  transportation- 
related  onshore  facilities,  such  action 
would  be  a  separate  rulemaking. 

7.  Joint  Liability  Scenarios 

The  NPRM  discussed  several 
scenarios  in  which  LOOP  might  be 
liable  (solely  or  jointly)  for  a  tanker 
spill.  LOOP'S  comment  on  this  issue 
took  exception  to  these  scenarios, 
stating  that  OPA  90  does  not  provide  for 
joint  liability:  the  source  of  the  spill  is 
considered  the  responsible  party  except 
where  a  third  party  was  solely 
responsible  for  the  spill.  LOOP  stated 
that  in  cases  where  responsibility  for  a 
spill  may  be  shared,  liability  under  such 
a  spill  would  not  be  created  by  OPA  90 
and  therefore  such  scenarios  are  outside 
the  scope  of  this  rulemaking. 

Although  OPA  90  does  not  recognize 
joint  responsible  parties  other  than 
between  the  owner,  operator,  or  demise 
charterer  of  a  vessel,  it  does  recognize 
(in  section  1002(d)(2)(A))  that  third 
parties  might  cause  an  incident,  and 
makes  them  liable  up  to  their  limit  as  if 
they  were  the  responsible  party.  In 
addition,  liability  under  OPA  90  is 
defined  to  be  the  standard  of  liability 
which  obtains  under  33  U.S.C.  1321.  As 
noted  in  the  conference  report,  this  has 
been  construed  as  joint  and  several 
liability.  The  Department  has 
determined  that  the  existence  of 
potential  liability  for  a  tanker  spill, 
under  limited  circumstances,  was  not  a 


determinative  factor  in  setting  the 
liability  limits  in  this  rule. 

8.  Unlimited  Liability  Provisions  of  OPA 
90 

The  $62  million  limit  of  hability 
herein  applies  only  to  spills  at  LOOP 
that  are  not  caused  by  gross  negligence, 
willful  misconduct,  or  violation  of 
certain  Federal  regulations  in 
accordance  with  section  1004  of  OPA  90 
(33  U.S.C.  2704).  The  unlimited  liabihty 
provisions  of  OPA  90  are  not  affected  by 
this  rulemaking. 

Regulatory  Analyses  and  Notice 

EKDT  Regulatory  Policies  and  Procedures 

This  final  rule  is  considered  to  be  a 
significant  rulemaking  under  DOT 
Regulatory  Policies  and  Procedures,  44 
FR 11040,  because  of  substantial 
industry  interest. 

Executive  Order  12866 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12866,  and  it  has  been  determined  that 
it  is  not  an  economically  significant 
rulemaking. 

Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
it  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Regulatory  Flexibility  Act 

The  Department  must  consider 
whether  this  regulation  will  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

The  NPRM  stated  that  the  proposed 
action  only  directly  affected  a  single 
company,  Louisiana  Offshore  Oil  Port 
(LOOP),  Inc.,  which  owns  and  operates 
the  only  deepwater  port  in  the  United 
States  at  present.  The  NPRM  also  stated 
that  neither  LOOP  specifically,  nor 
deepwater  ports  in  general,  quahfy  as 
small  business  concerns.  The  NPRW 
specifically  requested  comments  bom 
small  companies  affected  by  the 
proposed  action;  however,  no  comments 
were  received. 

Therefore,  the  Department  concludes 
that  this  action  does  not  affect  any  small 
business  entities. 

Paperwork  Reduction  Act 

This  final  rule  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act. 


Assessment 

The  regulatory  evaluation  in  the 
NPRM  stated  that  the  proposed  action 
might  have  an  economic  effect  on  LOOP 
(depending  upon  what  final  limit  of 
liability  was  established),  but  that  no 
effect  was  anticipated  on  the  general 
private  sector,  consumers,  or  Federal, 
state  or  local  governments.  Only  two 
comments  were  received  that  addressed 
the  economic  effects  of  this  action. 

The  first  comment  was  bom  LOOP, 
Inc.,  which  stated:  "OPA's  liabihty  limit 
plays  an  important  part  in  LOOP'S 
insurance  costs.  When  the  OPA  limit  is 
reduced,  it  will  most  probably  result  in 
a  lowering  of  the  total  insurance 
premiums  paid  by  LOOP.  These 
reduced  costs  will  enable  LOOP  to  be 
more  competitive  and  could  be  reflected 
in  lower  rates  for  service,  thus 
benefiting  oil  importers  and,  ultimately, 
American  consiuners  of  oil  products 
such  as  gasoline." 

The  Department  recognizes  that 
LOOP'S  business  activity  is  to  receive 
crude  oil  cargoes  bom  offshore  VLCC 
and  ULCC  tankers  and  transfer  those 
cargoes  ashore  (via  seafloor  pipeline),  an 
activity  in  which  it  competes  with  local 
lightering  companies  that  provide  a 
similar  transfer  service  using  small 
tankers  (typically  80,000  deadweight 
tons  or  smaller).  LOOP'S  original  limit 
of  liability  under  the  Deepwater  Ports 
Act  was  $50  milUon;  in  1980  the 
liability  limit  was  established  at  $150 
million.  OPA  90's  default  limit  of 
habiUty  of  $350  million  raised  LOOP'S 
insurance  costs.  This  rulemaking 
establishes  $62  million  as  the 
appropriate  limit  of  liability  for  LOOP. 
It  is  noted  that  the  limit  of  liability  of 
typical  lightering  vessels  (against  which 
LOOP  competes)  is  less  than  $40 
million. 

The  second  comment  was  firom 
Petroport,  Inc.,  which  is  planning  to 
develop  a  deepwater  port  35  miles 
offshore  of  Freeport,  Texas.  Petroport's 
comment  discussed  the  economic  effect 
of  establishing  Umits  of  hability  for 
deepwater  ports  on  a  port-by-port  basis 
rather  than  a  single,  universal  limit  for 
all  deepwater  ports.  This  comment 
stated:  "Petroport  is  concerned  that  if 
the  Department  establishes  a  limit  only 
for  LOOP  at  this  time  and  requires 
separate  rulemakings  for  future 
deepwater  ports,  then  its  own 
deepwater  port,  and  other  such 
fadhties,  would  be  placed  at  a  severe 
compedtive  disadvantage.  The 
Department  inadvertently  would  create 
imcertainty  in  the  market,  could 
possibly  discourage,  and  certainly 
would  delay,  other  deepwater  port 


ventures  through  the  creation  of 
imnecessary  regulatory  burdens." 

Petroport,  Inc.,  was  also  concerned 
that  a  new  deepwater  port  would  have 
to  operate  under  OPA  90's  default  $350 
million  limit  of  liabihty  until 
completion  of  a  rulemaking  to  establish 
a  lower,  more-appropriate  limit. 
Petroport,  Inc.,  was  further  concerned 
that  the  port-by-port  approach  would 
impede  development  of  other  deepwater 
ports,  thereby  creating  a  noncompetitive 
monopoly  for  LOOP. 

The  Department  disagrees  that  the 
port-by-port  approach  for  setting 
individual  limits  of  liability  would 
discourage  or  delay  the  overall 
development  of  a  deepwater  port.  The 
deepwater  port  licensing  process  (found 
in  33  CFR  Part  148)  aheady  requires, 
among  other  things,  submittal  of  an 
environmental  analysis  which,  in  turn, 
must  evaluate  spill  sizes  and  the 
possibihty  of  pollution  incidents 
resulting  bom  personnel  and  equipment 
failures,  natural  calamities  and 
casualties,  etc.  The  environmental 
analysis  submittal  will  allow  the 
Department  timely  development  of  an 
appropriate  limit  of  liability 
concurrently  with  the  overall  processing 
of  the  license  application.  Therefore, 
this  action  will  not  delay  development 
of  any  new  deepwater  port  project  nor 
does  it  impose  any  new  or  undue 
regulatory  burden  on  an  applicant. 

The  Department  also  disagrees  that 
any  delays  in  development  of  a 
deepwater  port  foster  a  noncompetitive 
monopoly  for  LOOP.  Even  though  LOOP 
is  the  sole  deepwater  port  in  the  United 
States,  it  does  not  benefit  from  a 
monopolistic  position  in  the  market: 
LOOP'S  primary  competition  comes 
fi"om  lightering  companies,  not  from  the 
presence  (or  absence)  of  other 
deepwater  ports.  Other  deepwater  ports 
will  be  in  a  similar  competitive 
situation  with  local  lightering 
companies. 

The  Department  concludes  that, 
although  this  action  may  improve 
LOOP'S  competitiveness  as  an 
individual  company,  the  overall 
competitiveness  of  oil  transfer  business 
adivity  will  not  be  significantly 
affeded.  Therefore,  the  anticipated 
impad  of  this  rulemaking  does  not 
warrant  a  full  Regulatory  Analysis  or 
Evaluation. 

National  Environmental  Policy  Act 

The  Department  has  determined  that 
this  rulemaking  is  administrative  in 
nature  and  therefore  is  categorically 
excludable  fi-om  further  environmental 
assessment. 


List  of  Subjects  in  33  CFR  Part  137 

Claims;  Harbors;  Insurance;  Oil 
pollution. 

For  the  reasons  discussed  in  the 
preamble,  the  Department  amends  33 
CFR  part  137  as  follows: 

SUBCHAPTER  M— MARINE  POLLUTION 
FINANaAL  RESPONSIBIUTY  AND 
COMPENSATION 

PART  137— DEEPWATER  PORT 
LIABILITY  FUND 

1.  The  authority  citation  for  33  CFR 
part  137  is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1509(a).  1512(a). 
1517(j)(l)),  2704;  49  CFR  1.46. 

2.  Subpart  G  is  added  as  follows: 
Subpart  G— Limits  of  Liability 

Sec. 

137.601     Purpose. 

137.603     Limits  of  Liability. 

Subpart  G— Limits  of  Liability 

This  subpart  sets  forth  the  limits  of 
liability  for  U.S.  deepwater  ports  in 
accordance  with  section  1004  of  the  Oil 
Pollution  Ad  of  1990  (33  U.S.C.  2704). 

§137.603    Limits  of  Liability. 

(a)  The  limits  of  liability  for  U.S. 
deepwater  ports  will  be  established  by 
the  Secretary  of  Transportation  on  a 
port-by-port  basis,  after  review  of  the 
maximum  credible  spill  and  associated 
costs  for  which  the  port  would  be  liable. 
The  limit  for  a  deepwater  port  will  not 
be  less  than  $50  milUon  or  more  than 
$350  million. 

(1)  The  limit  of  liability  for  the  LOOP 
deepwater  port  licensed  and  operated 
by  Louisiana  Offshore  Oil  Port,  Inc.,  is 
$62,000,000. 

(2)  [Reserved] 

(b)  [Reserved] 

Dated:  July  31,1995. 
Federico  Pena, 

Secretary  of  Transportation. 

[FR  Doc.  95-19212  Filed  8-3-95;  8:45  am] 
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Implementation  Plan  (SIP)  submitted  by 
the  state  of  Missouri  for  the  purpose  of 
bringing  about  the  attainment  of  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  lead.  The  SIP  was 
submitted  by  the  state  to  satisfy  certain 
Federal  requirements  for  an  approvable 
nonattainment  area  lead  SIP  for  the  Doe 
Run  primary  and  secondary  lead  smelter 
near  Bixby,  Missouri  (Doe  Run-Buick). 
DATES:  This  action  will  be  effective 
October  3, 1995  unless  by  September  5, 
1995  adverse  or  critical  comments  are 
received. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the:  Environmental 
Protection  Agency,  Air  Branch,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101;  and  EPA  Air  &  Radiation  Docket 
and  Information  Center,  401  M  Street, 
SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
V.  Haugen  at  (913)  551-7877. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  Doe  Run  Company  acquired  the 
primary  lead  facility  near  Bixby, 
Missouri  (Doe  Run-Buick),  on  November 
16, 1986.  Doe  Rim  produced  primary 
lead  throughout  1987  and  part  of  1988. 
Violations  of  the  NAAQS  for  lead  were 
recorded  in  the  first  two  calendar 
quarters  of  1988.  In  the  later  part  of 
1988,  Doe  Run  ceased  operating  the  Doe 
Run-Buick  facility  as  a  primary  smelter. 
Subsequent  to  1988,  various  p»arts  of  the 
facility  were  operated  intermittently  to 
support  production  at  Doe  Run's 
Herculaneum,  Missouri,  primary 
smelter.  Though  air  quality  monitors 
indicated  that  ambient  concentrations 
exceeded  1.5  (ig/m*  for  some  24-hour 
periods,  the  quarterly  lead  standard  was 
not  violated  during  this  intermittent 
operating  scenario.  E)oe  Run  continues 
to  utilize  various  pieces  of  equipment 
associated  with  the  primary  operation  in 
conjunction  wi\h  the  company's 
colocated  secondary  lead  smelting 
operation  which  began  production  in 
1991.  Although  the  most  recent 
violations  of  the  lead  NAAQS  occurred 
during  the  first  two  calendar  qiiarters  of 
1988,  there  were  no  enforceable 
limitations  which  precluded  the  facility 
from  operating  in  a  fashion  that  had 
previously  contributed  to  violations  of 
the  standard. 

On  November  5, 1990.  the  EPA  issued 
a  call  for  a  revision  to  the  Missouri  SIP 
in  response  to  the  1988  violations  of  the 
NAAQS  for  lead  in  the  vicinity  of  Doe 
Run-Buick.  The  SIP  revision  was  due  by 
December  31, 1991.  On  November  6, 
1991,  EPA  promulgated  a  nonattainment 


designation  for  the  area  surrounding  the 
Doe  Run-Buick  facility  under  the 
authority  of  sections  107(d)(1)  and  (5)  of 
the  Clean  Air  Act  (CAA).  Upon 
promulgation  of  the  nonattainment 
designation,  a  state  must  prepare  a 
revision  to  the  SIP  in  accordance  with 
the  requirements  of  section  172  of  the 
CAA,  showing  how  the  area  will  be 
brought  into  attainment.  As  a  result  of 
EPA's  promulgation  of  the 
nonattainment  designation,  a  full  Part  D 
SIP  revision  for  Doe  Run-Buick  became 
due  on  July  6, 1993. 

On  July  2, 1993,  the  state  of  Missouri 
submitted  an  SIP  revision  addressing 
the  applicable  Part  D  requirements  of 
the  CAA  relating  to  lead  for  the  Doe 
Run-Buick  smelter.  The  submission 
provided  control  measures  to  be 
implemented  if  the  primary  smelting 
facility  resumed  operations.  The  SIP 
also  provided  some  restrictions  on  the 
use  of  the  primary  blast  furnace  and  the 
refinery  facilities  used  in  conjunction 
with  the  secondary  smelting  operations. 
The  July  1993  SIP  revision  was  adopted 
by  the  Missouri  Air  Conservation 
Commission  (MACC),  after  proper 
nodce  and  public  hearing,  on  June  29, 
1993. 

In  a  letter  dated  September  30, 1993, 
EPA  informed  the  state  that  the 
proposed  Special  Provisions 
amendment  to  Missouri  rule  10  CSR  10- 
6.120  was  not  approvable.  The  proposed 
amendment  would  allow  the  sinter 
plant  to  be  operated  in  conjunction  with 
the  secondary  smelting  operation.  As 
the  modeling  analysis  of  the  ciurent 
mode  of  operations  did  not  include 
emissions  from  the  primary  smelter's 
sinter  machine,  there  was  no 
demonstration  of  attainment  for  the 
proposed  operating  scenario. 

On  October  7, 1993,  EPA  notified  the 
state  that  the  SIP  revision  lacked  several 
elements  necessary  to  meet  EPA's 
completeness  criteria,  and  that  it 
contained  several  elements  which  were 
not  approvable.  In  an  effort  to  resolve 
these  problems,  a  meeting  was  held  on 
October  18  and  19, 1993,  among 
representatives  from  EPA,  MDNR,  and 
the  Doe  Run  Company.  In  a  November 
15,  1993,  letter,  MDNR  committed  to 
make  the  needed  corrections  to  the  SIP 
and  amend  10  CSR  10-6.120,  and 
submit  them  to  EPA  by  April  1994.  In 
December  1993,  EPA  determined  that 
sufficient  progress  was  not  being  made 
in  rectifying  the  deficiencies  in  the 
Buick  SIP.  A  finding  of  incompleteness 
was  sent  to  the  Governor  of  Missouri  on 
January  4. 1994. 

The  required  changes  to  the  SIP  were 
adopted  by  the  MACC  at  a  public 
hearing  held  on  March  31, 1994.  Final 
changes  to  Missouri  rule  10  CSR  10- 


6.120  were  adopted  by  the  MACC.  after 
proper  notice  and  public  hearing,  on 
April  28. 1994,  and  became  effective  on 
August  28, 1994. 

Tne  state  submitted  supplemental 
material  to  EPA  on  June  30, 1994.  This 
subsequent  submittal  still  lacked  the 
plot  plan  showing  the  location  of  the 
fencing  installed  around  the  Buick 
facility,  which  was  one  deficiency 
previously  noted  by  EPA.  It  was  also 
noted  that  the  Consent  Order  contained 
an  error  in  the  wording  of  Contingency 
Measure  number  2.  The  correct  wording 
had  been  included  in  a  February  23. 
1994.  letter  from  EPA,  forwarding  our 
comments  on  the  draft  Consent  Order, 
during  the  state's  public  comment 
period.  The  inclusion  of  the  needed 
language  was  agreed  upon  at  a  meeting 
between  MDNR  staff  and  EPA  on  March 
22, 1994.  However,  due  to  clerical  error, 
the  language  in  the  March  31, 1994, 
Consent  Order  was  incorrect.  A  new 
Consent  Order,  which  included  the 
correct  language,  was  signed  by  the 
MACC  on  September  29, 1994.  and 
submitted  to  EPA  on  November  23. 
1994,  along  with  the  missing  plot  plan. 
EPA  deemed  the  SIP  revision  complete 
on  December  15, 1994.  The  finding  of 
completeness  stopped  the  section  179 
sanctions  clock  initiated  by  EPA's 
January  4, 1994,  finding  of 
incompleteness. 

The  July  2. 1993.  SIP.  as  revised  and 
adopted  in  March  1994,  and  the  revised 
September  29. 1994.  Consent  Order, 
satisfy  the  Part  D  requirements  of  the 
CAA.  The  revised  plan  also  contains  a 
control  strategy  to  be  implemented  if  the 
primary  smelting  facility  resimies 
operation.  Dispersion  modeling 
demonstrates  that  these  control 
measures  would  result  in  attaiimient  of 
the  NAAQS  for  lead.  As  the  area  is 
currently  attaining  the  lead  NAAQS,  the 
attainment  date  is  the  effective  date  of 
die  SIP— March  31, 1994.  The 
amendments  to  Missouri  rule  10  CSR 
10-6.120  contain  emission  limits  for 
stack  sources  and  fugitive  sources  for 
both  the  current  mode  of  operation  (the 
secondary  smelter),  and  emission  limits 
effective  upon  resumption  of  the 
smelter's  primary  production  of  lead. 

n.  Criteria  for  Approval 

This  SIP  revision  was  reviewed  using 
the  criteria  established  by  the  CAA.  The 
requirements  for  all  SIPs  are  contained 
in  section  110(a)(2)  of  the  CAA.  Subpart 
1  of  Part  D  of  Title  I  of  die  CAA,  and 
in  particular  section  172(c),  specifies  the 
provisions  necessitated  by  designation 
of  an  area  as  nonattainment  for  any  of 
the  NAAQS.  Further  guidance  and 
criteria  are  set  forth  in  Subpart  5  of  Part 
D.  the  "General  Preamble  for  the 


Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990"  (57  FR 
13498).  and  in  the  "Addendum  to  the 
General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990"  (58  FR 
67748). 

m.  Review  of  State  Submittal 

A.  Control  Strategy 

The  1992  emissions  inventory  (EI)  is 
the  baseline  EI  for  this  SIP  revision.  The 
SIP  includes  a  list  of  control  measures, 
which  are  to  be  installed  and 
implemented  before  the  Buick  primary 
smelter  is  operated  to  process  lead 
concentrate  and  produce  primary  lead. 
As  an  additional  control  measure, 
Missouri  amended  rule  10  CSR  10- 
6.120  to  include  emission  and 
throughput  limits  for  the  secondary 
smelting  operation.  Air  dispersion 
modeling  was  used  to  determine  that 
the  controls  were  sufficient  to  attain  the 
lead  NAAQS. 

Appendix  F  of  the  SVP  contains  the 
June  24. 1993,  Consent  Order  which  sets 
forth  the  administradve  requirements 
for  the  implementation  of  the  control 
measures.  Appendix  G  contains 
amended  Missouri  rule  10  CSR  10- 
6.120,  which  establishes  enforceable 
emission  and  throughput  limits  for  both 
the  primary  smelting  operation  and  the 
secondary  smelting  operation. 

B.  Attainment  Demonstration 

Section  192(a)  of  the  CAA  requires 
that  SIPs  must  provide  for  attainment  of 
the  lead  NAAQS  as  expeditiously  as 
practicable,  but  not  later  than  five  years 
from  the  date  of  an  area's  nonattainment 
designation.  The  lead  nonattainment 
designation  for  the  area  surrounding  the 
Doe  Run-Buick  facility  was  effective  on 
January  6, 1992;  therefore,  the  latest 
attainment  date  permissible  by  statute 
would  be  January  6, 1997.  As  the  area 
is  currently  attaining  the  lead  NAAQS, 
the  attainment  date  is  the  effective  date 
of  the  SIP,  March  31, 1994.  This  meets 
the  statutory  requirement. 

The  Industrial  Source  Complex  Long- 
Term  Model  (ISCLT2)  was  used  to 
demonstrate  attainment  and 
maintenance  of  the  lead  NAAQS  for  the 
two  operating  scenarios.  The  procedures 
recommended  in  EPA's  Guideline  on 
Air  Quality  Models  (Revised),  EPA  450/ 
2-78-027R.  July  1986,  and  Supplement 
A  to  the  Guideline  on  Air  Quality 
Models  (Revised),  EPA  450/2-78-O27R, 
July  1987.  were  followed. 

C.  EI  and  Air  Quality  Data 

Section  172(c)(3)  of  the  CAA  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate. 
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current  inventory  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 
the  nonattainment  area. 

The  1992  emissions  inventory  is  the 
baseline  EI  for  this  SIP  revision.  This 
inventory  was  quantified  through  stack 
testing,  worker  exposure  data, 
evaluation  of  equipment  and 
procedures,  EPA  emission  estimation 
methods,  and  engineering  judgement. 
The  attainment  scenario  Els  were 
derived  from  the  baseline  inventory. 

The  state  submittal  provides  a 
historical  summary  of  the  air  quality 
from  the  third  calendar  quarter  of  1982 
through  the  fourth  calendar  quarter  of 
1992.  Since  the  second  calendar  quarter 
of  1988,  at  which  time  the  primary 
smelting  operation  ceased,  there  have 
been  no  exceedances  of  the  quarterly 
lead  standard  at  any  of  the  monitoring 
locations. 

D.  Reasonably  Available  Control 
Measures  (RACM)  (Including 
Reasonably  Available  Control 
Technology  (RACT)) 

The  submittal  must  contain 
provisions  to  ensure  that  RACM 
(including  RACT)  are  implemented  (see 
section  172(c)(1)  of  the  CAA).  See  57  FR 
13549  and  58  FR  67748  for  EPA's 
interpretation  of  RACM  and  RACT 
requirement. 

A  1991  six-volume  study  conducted 
by  Fluor  Daniel,  Inc.  represents  an 
RACT  survey  of  the  Buick  facility.  The 
report  contains  a  study  of  various 
process  technology,  and  a  review  of  the 
existing  facilities  and  operating 
practices.  The  controls  at  the  Buick 
smelter  were  found  to  be  RACT  for  all 
stack  and  process  fugitive  emission 
sources. 

An  RACM  survey  was  conducted  in 
accord  with  57  FR  18072.  EPA's 
guidance  with  respect  to  the  selection  of 
fugitive  dust  control  measures.  Three  of 
the  five  suggested  measures  were  found 
to  be  applicable  to  the  Buick  facility. 
The  SIP  adequately  documents  the 
reasons  for  which  each  measiu^  was 
selected  or  rejected.  Each  selected 
measure  is  included  in  the  Buick  Work 
Practice  Manual  and,  in  accord  with  the 
June  24, 1993,  Consent  Order  found  in 
Appendix  F  of  the  SIP,  will  be 
implemented  upon  the  resumption  of 
lead  concentrate  processing  and  primary 
lead  production. 

E.  Reasonable  Further  Progress  (RFP) 

The  SIP  must  provide  for  RFP  [see 
section  172(c)(2)  of  the  Act].  The  contitil 
measures  for  the  Buick  smelter  are  to  be 
in  place  and  operational  before  the 
smelter  resumes  the  primary  production 
of  lead  as  set  forth  in  the  July  24, 1993. 
Consent  Order  found  in  Appendix  F  of 


the  SIP.  EPA  believes  this  meets  the 
requirements  for  RFP  for  lead  SIPs,  as 
discussed  in  the  "Addendum  to  the 
General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990"  (58  FR 
67748). 

F.  New  Source  Review  (NSR) 

Missouri  rule  10  CSR  10-6.020 
identifies  the  current  specific 
descriptions  of  the  lead  nonattainment 
areas  in  Missouri.  These  areas  include 
the  city  of  Herculaneum  in  Jefferson 
County,  and  the  Dent,  Liberty,  and 
Arcadia  townships  in  Iron  County.  10 
CSR  10-6.020  is  utilized  in  conjunction 
with  10  CSR  10-6.060  which  requires  a 
permit  for  construction  of,  or  major 
modification  to,  an  installation  with 
potential  to  aimually  emit  100  tons  or 
more  of  a  nonattainment  pollutant,  or  a 
permit  for  a  modification  with  potential 
to  aimually  emit  100  tons  or  more  of  a 
nonattainment  pollutant.  Because  these 
provisions  include  requirements  for  all 
nonattainment  areas  and  are  not  limited 
to  lead,  EPA  is  acting  on  the  provisions 
in  a  separate  rulemaking. 

G.  Contingency  Measures 

As  provided  in  section  172(c)(9)  of  the 
CAA,  all  nonattainment  area  SIPs  that 
demonstrate  attainment  must  include 
contingency  measures.  Contingency 
measures  should  consist  of  other 
available  measures  that  are  not  part  of 
the  area's  control  strategy.  These 
measures  must  take  effect  without 
further  action  by  the  state  or  EPA,  upon 
a  determination  that  the  area  has  failed 
to  meet  RFP  or  attain  the  lead  NAAQS 
by  the  applicable  attainment  date. 

The  contingency  measures  included 
in  the  July  2, 1993,  SIP  submittal  were 
determined  to  be  inadequate  to  address 
possible  air  quality  violations  at  the 
Buick  facility  for  both  the  primary  and 
secondary  smelting  operations.  EPA 
notified  the  state,  in  an  October  7, 1993. 
letter,  that  the  SIP  revision  did  not 
contain  contingency  measures  which 
adequately  addressed  the  requirements 
of  section  172(c)(9).  EPA  requested  that 
contingency  measures  be  developed 
which  would  address  sources  that 
modeling  indicates  contribute  to 
maximum  predicted  concentrations. 
MDNR  and  Doe  Run  agreed  to  the 
required  changes  at  meetings  held 
October  18  and  19, 1993.  The  changes 
to  the  SIP  were  adopted  by  the  MACC, 
after  proper  notice  and  public  hearing, 
on  March  31, 1994. 

The  contingency  measures  in  the  SIP 
will  be  invoked  if,  beginning  with  the 
calendar  quarter  following  the 
attainment  date,  an  exceedance  of  the 
lead  NAAQS  is  recorded.  MDNR  will 
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notify  Doe  Run-Buick  of  the  exceedance, 
and  implementation  of  all  of  the 
contingency  measures  will  begin  within 
60  days  from  Doe  Run's  receipt  of  that 
notification. 

H.  Enforceability 

All  measiu«s  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  state 
and  EPA  (see  sections  172(c)(6). 
110(a)(2)(A),  and  57  PR  13556).  The 
state  submittal  includes  a  Consent  Order 
entered  into  by  the  state  and  the 
Company  which  contains  all  of  the 
control  and  contingency  measiu«s,  with 
enforceable  dates  for  implementation. 

The  submittal  also  includes  an 
amendment  to  Missouri  rule  10  CSR  10- 
6.120  which  establishes  emission  limits 
for  all  stack  emissions  and  production 
limits  from  the  lead  production 
processes  for  each  operating  scenario. 
Missouri  rule  10  CSR  10-6.120  contains 
provisions  which  are  applicable  to  other 
lead  smelters  in  the  state.  EPA  proposes 
approval  of  this  rule  only  as  it  relates  to 
IDoe  Run-Buick.  Any  EPA  actions  on 
this  rule  with  regard  to  other  lead 
smelters  will  occur  through  separate 
Federal  Register  rulemaldngs. 

A  Buick  Work  Practice  Manual  is  also 
included  with  the  SIP  revision.  The 
Work  Practice  Manual  serves  as  an 
enforcement  document  for  the  state  and 
EPA.  These  work  practices  are  designed 
to  limit  the  fugitive  emissions  at  the 
fecility,  and  are  enforced  through' 
recordkeeping  requirements. 
Noncompliance  with  the  estabUshed 
work  practices  is  a  violation  of  Missouri 
rule  10  CSR  10-6.120.  EPA  approves  the 
Work  Practice  Manual  with  the 
understanding  that  any  change  to  the 
Work  Practice  Manual  requires  a 
revision  to  the  Missouri  SIP. 

IV.  Implicatioiis  of  This  Action 

This  SIP  revision  will  significantly 
impact  the  current  SIP.  The  modeling 
performed  in  support  of  the  SIP  revision 
indicates  that  the  emissions  control 
strategy  will  result  in  attainment  of  the 
NAAQS  for  lead  upon  resumption  of 
primary  lead  production.  The  modeling 
also  indicates  that,  while  operating  as  a 
secondary  smelter,  no  additional 
controls  are  required  to  ensure  that 
emissions  remain  below  the  NAAQS  for 
lead.  In  addition,  Missouri  rule  10  CSR 
10-6.120  has  been  amended  such  that 
emission  limits  for  all  stack  sources  and 
production  limits  for  lead  production 
processes  have  been  established  for  each 
operating  scenario. 

EPA  ACTION:  By  this  action  EPA  approves 
Missouri's  July  2,  1993;  June  30,  1994; 
and  November  23, 1994,  submittals. 
This  SIP  revision  meets  the 


requirements  of  section  110  and  Part  D 
of  the  Clean  Air  Act  and  40  CFR  Part  51. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
dociunent  in  the  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SEP  revision  should  adverse 
or  critical  comments  be  filed. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiue 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C. 
§§  603  and  604).  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  EPA 
certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  groimds 
[Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2)). 

The  Office  of  Management  and  Budget 
has  exempted  these  actions  from  review 
under  Executive  Order  12866. 


Unfunded  Mandates 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
OX  more  to  the  private  sector,  or  to  state, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  SIP,  the 
state  and  any  affected  local  governments 
have  elected  to  adopt  the  program 
provided  for  under  section  110  of  the 
CAA.  These  rules  may  bind  state  and 
local  governments  to  perform  certain 
actions  and  also  require  the  private 
sector  to  perform  certain  duties.  To  the 
extent  that  the  rules  being  finalized  for 
approval  by  this  action  will  impose  new 
requirements,  sources  are  already 
subject  to  these  regulations  under  state 
law.  Accordingly,  no  additional  costs  to 
state  or  local  governments,  or  to  the 
private  sector,  result  from  this  final 
action.  EPA  has  also  determined  that 
this  final  action  does  not  include  a 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  state  or 
local  governments  in  the  aggregate  or  to 
the  private  sector. 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Coiut  of  Appeals  for  the  appropriate 
circuit  by  October  3,  1995.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
piuposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Lead,  Reporting  and  recordkeeping 
requirements. 

Dated:  July  11, 1995. 
Dennis  Grams.  P.E., 

Hegional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Autliority:  42  U.S.C.  7401-7671q. 
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Subpart  AA — Missouri 

2.  Section  52.1320  is  amended  by 
adding  paragraph  (c)(89)  to  read  as 
follows: 

§52.1320    Identification  of  plan. 

•        •        *        •        • 

(c)*  *  * 

(89)  In  submittals  dated  July  2, 1993; 
June  30, 1994;  and  November  23, 1994, 
the  Missoiui  Department  of  Natural 
Resoiu-ces  (MDNR)  submitted  a  State 
Implementation  Plan  (SIP)  to  satisfy 
Federal  requirements  for  an  approvable 
nonattainment  area  lead  SIP  for  the  Doe 
Run  primary  and  secondary  smelter 
near  Bixby,  Missouri  (Doe  Run-Buick). 
Although  Missouri  rule  10  CSR  10- 
6.120  contains  requirements  which 
apply  statewide  to  primary  lead 
smelting  operations,  EPA  takes  action 
on  this  rule  insofar  as  it  pertains  to  the 
Doe  Run-Buick  facility.  Plan  revisions  to 
address  the  other  lead  smelters  in  the 
state  are  under  development. 

(i)  Incorporation  by  reference. 

(A)  Revised  regulation  10  CSR  10- 
6.120  (section  (2)(C),  section  (4)) 
entitled  Restriction  of  Emissions  of  Lead 
from  Primary  Smelter-Refinery 
Installations,  effective  August  28, 1994. 

(B)  Consent  Order,  entered  into 
between  the  Doe  Run  Company  and 
MDNR,  dated  July  2, 1993. 

(C)  Consent  Order  amendment,  signed 
by  the  Doe  Run  Company  on  August  30, 
1994.  and  by  MDNR  on  November  23, 
1994. 

(ii)  Additional  material. 

(A)  The  Doe  Run-Buick  Work  Practice 
Manual  submitted  on  July  2, 1993.  EPA 
approves  the  Work  Practice  manual 
with  the  understanding  that  any 
subsequent  changes  to  the  Work 
Practice  Manual  will  be  submitted  as 
SIP  revisions. 

(B)  Revisions  to  the  Doe  Run-Buick 
Work  Practice  Manual  submitted  on 
June  30, 1994. 

[FR  Doc.  95-19215  Filed  »-3-95;  8:45  am) 
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40  CFR  Part  52 
[WVA10-1-S918a;  FRL-S265-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  West 
Virginia — Emission  Statement  Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  West  Virginia. 
This  revision  consists  of  an  emission 


statement  program  for  stationary  sources 
which  emit  volatile  organic  compounds 
(VOCs)  and/or  nitrogen  oxides  (NOx)  at 
or  above  specified  actual  emission 
threshold  levels.  This  program  appUes 
to  certain  stationary  sources  within  the 
West  Virginia  counties  of  Putnam, 
Kanawha.  Cabell,  Wayne,  Wood,  and 
Greenbrier.  The  intended  effect  of  this 
action  is  to  approve  a  regulation  for 
annual  reporting  of  actual  emissions  by 
sources  that  emit  VOC  and/or  NOx, 
within  the  counties  Usted  above,  in 
accordance  with  the  1990  Clean  Air  Act 
(CAA).  This  action  is  being  taken  under 
section  110  of  the  CAA. 
DATES:  This  action  will  become  effective 
September  18, 1995  unless  notice  is 
received  on  or  before  September  5, 1995 
that  adverse  or  critical  comments  will 
be  submitted.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Comments  must  be  mailed 
to  Marcia  L.  Spink,  Associate  Director 
(3AT00),  Air  Programs,  U.S. 
Environmental  Protection  Agency, 
Region  m,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania,  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
houis  at  the  following  location: 
Environmental  Protection  Agency, 
Region  HI,  Air,  Radiation,  and  Toxics 
Division,  841  Chestnut  Building, 
Philadelphia,  PA  19107;  and  the  West 
Virginia  Office  of  Air  Quality,  1558 
Washington  Street,  East,  Charleston, 
West  Virginia,  25311. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  L.  Spink,  U.S.  Environmental 
Protection  Agency,  Region  in,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107,  (215)  597-4713. 
SUPPLEMENTARY  INFORMATION:  On  August 
10,  1993,  the  West  Virginia  Office  of  Air 
Quality  (WVOAQ)  submitted  a  SIP 
revision  to  EPA.  This  revision  would 
add  West  Virginia  Regulation  Title  45, 
Series  29,  "Rule  Requiring  the 
Submission  of  Emission  Statements  for 
Volatile  Organic  Compounds  and 
Oxides  of  Nitrogen  Emissions," 
consisting  of  Subsections:  1.  General;  2. 
Definitions;  3.  Applicability;  4. 
Compliance  Schedule;  5.  Emission 
Statement  Requirements;  6. 
Enforceability;  and  7.  SeverabiUty, 
effective  July  7, 1993  in  the  State  of 
West  Virginia  to  the  West  Virginia  SIP. 

I.  Background 

The  air  quality  plaiming  and  SIP 
requirements  for  ozone  nonattainment 
and  transport  areas  are  set  out  in 
subparts  I  and  II  of  Part  D  of  Tide  I  of 
the  Clean  Air  Act,  as  amended  by  the 


Clean  Air  Act  Amendments  of  1990. 
EPA  published  a  "General  Preamble" 
describing  EPA's  preliminary  views  on 
how  it  intends  to  review  SIP's  and  SIP 
revisions  submitted  under  Title  I  of  the 
CAA,  including  those  State  submittals 
for  ozone  transport  areas  within  the 
States  (see  57  FR  13498  (April  16, 1992) 
("SIP:  General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990"),  57  FR 
18070  (April  28,  1992)  ("Appendices  to 
the  General  Preamble"),  and  57  FR 
55620  (November  25. 1992)  ("SIP:  NOx 
Supplement  to  the  General  Preamble")). 

EPA  also  issued  a  draft  guidance 
document  describing  the  requirements 
for  the  emission  statement  programs 
discussed  in  this  action,  entitled 
"Guidance  on  the  Implementation  of  an 
Emission  Statement  Program"  (July, 
1992).  The  Agency  is  also  conducting  a 
rulemaking  process  to  modify  title  40, 
part  51  of  the  CFR  to  reflect  the 
requirements  of  the  emission  statement 
program. 

Section  182  of  the  Act  sets  out  a 
graduated  control  program  for  ozone 
nonattainment  areas.  Section  182(a)  sets 
out  requirements  applicable  in  marginal 
ozone  nonattainment  areas,  which  are 
also  made  applicable  by  section  182  (b). 
(c),  (d),  and  (e)  to  all  other  ozone 
nonattainment  areas.  Among  the 
requirements  in  section  182(a)  is  a 
program  for  stationary  sources  to 
prepare  and  submit  to  the  State  each 
year  emission  statements  certifying  their 
actual  emissions  of  VOCs  and  NOx-  This 
section  of  the  Act  provides  that  the 
States  are  to  submit  a  revision  to  their 
SIPs  by  November  15, 1992  establishing 
this  emission  statement  program. 

If  a  source  emits  either  VOC  or  NOx 
at  or  above  the  designated  minimum 
reporting  level,  the  other  pollutant 
should  be  included  in  the  emission 
statement,  even  if  it  is  emitted  at  levels 
below  the  specified  cutoffs. 

States  may  waive,  with  EPA  approval, 
the  requirement  for  an  emission 
statement  for  classes  or  categories  of 
sources  with  less  than  25  tons  per  year 
of  actual  plant-wide  NOx  or  VOC 
emissions  in  nonattainment  areas  if  the 
class  or  category  is  included  in  the  base 
year  and  periodic  inventories  and 
emissions  are  calculated  using 
emissions  factors  established  by  EPA 
(such  as  those  found  in  EPA  publication 
AP-42)  or  other  methods  acceptable  to 
EPA. 

At  minimum,  the  emission  statement 
data  should  include: 

— Certification  of  data  acciu-acy; 
— Source  identification  information; 
— Operating  schedule; 
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— Emissions  information  (to  include 
annual  and  typical  ozone  season  day 
emissions); 
— Control  equipment  informatton;  and 
— ^Process  data. 

EPA  developed  emission  statements 
data  elements  to  be  consistent  with 
other  source  and  State  reporting 
requirements.  This  consistency  is 
essential  to  assist  States  with  quality 
assurance  for  emission  estimates  and  to 
facilitate  consolidation  of  all  EPA 
reporting  requirements. 

n.  EPA's  Evaloatioo  of  West  Virginia's 
Safamittal 

A.  Procedural  Backgmund 

In  accordance  with  the  requirements 
of  40  CFR  §  51.102,  a  public  hearing 
concerning  West  Virginia's  SIP  revision 
was  held  on  June  23,  1993,  in 
Charleston,  West  Virginia  to  solicit 
public  comment  on  the  implementation 
plan  for  the  State.  Following  the  public 
hearing,  the  plan  was  adopted  by  the 
State  and  signed  by  the  Governor's 
designee  on  July  7, 1993  and  submitted 
to  EPA  on  August  10, 1993  as  a  revision 
to  the  SIP. 

B.  Components  of  West  Virginia's 
Emission  Statement  Program 

There  are  several  key  and  specific 
components  of  an  acceptable  emission 
statement  program.  Specifically,  West 
Virginia  must  submit  a  revision  to  its 
SIP  which  consists  of  an  emission 
statement  program  which  meets  the 
minimum  requirements  for  reporting  by 
the  sources  and  the  State.  For  the 
emission  statement  program  to  be 
approvable.  West  Virginia's  SIP  revision 
must  include,  at  a  minimxun,  definitions 
and  provisions  for  applicability, 
compUance,  and  specific  source 
reporting  requirements  and  reporting 
forms. 

Subsection  '45-29-2.  Definitions, 
includes,  among  others,  definitions  for 
the  following  terms:  Actual  emissions; 
Annual  fuel  process  rate;  Control 
efficiency;  Control  equipment 
identification  code;  Emission  factor; 
Emission  statement;  Estimated  emission 
method  code;  Estimated  emission  units; 
Facihty;  Measured  emission  methods 
code;  Measiu^d  emission  units;  Owner 
or  operator;  Oxides  of  nitrogen;  Ozone 
season;  Percentage  seasonal  throughput; 
Person;  Point;  Potential  to  emit;  Typical 
ozone  season  day;  and  Volatile  organic 
compounds. 

Subsections  45-29-1.  General;  45-29- 
3.  Applicability;  45-29-6. 
Enforceability;  and  45-29-7. 
Severability  require  that  a  person  who 
owns  or  operates  any  installation, 
source,  or  premises  to  report  the  levels 


of  emissions  bom  all  stationary  sources 
of  VOCs  and  NOx.  The  state  may,  with 
EPA's  approval,  waive  the  Emission 
Statements  requirements  for  classes  or 
categories  for  stationary  sources  with 
facility-wide  actual  emissions  of  less 
than  25  tpy  of  VOC  or  NOx,  if  the  class 
or  category  is  included  in  the  Base  Year 
ozone  and  Periodic  ozone  inventories 
are  calculated  using  EPA  approved 
emission  factors  or  other  methods 
acceptable  to  EPA.  Subsection  45-29-5. 
Emission  Statement  Requirements, 
requires  that  a  certifying  official  for  each 
facility  provide  West  Virginia  with  a 
statement  reporting  emissions  by  May 
13,  in  1993,  and  by  April  15  of  every 
year  thereafter  for  the  emissions 
discharged  during  the  previous  calendar 
year.  This  subsection  of  the  regulation 
also  delineates  specific  requirements  for 
the  content  of  these  annual  emission 
statements. 

C.  Enforceability 

The  State  of  West  Virginia  has 
provisions  in  its  SIP  which  ensure  that 
the  emission  statement  reqiiirements  of 
West  Virginia  Regulation  Title  45,  Series 
29,  "Rule  Requiring  the  Submission  of 
Emission  Statements  for  Volatile 
Organic  Compounds  and  Oxides  of 
Nitrogen  Emissions,"  are  adequately 
enforced. 

EPA  has  determined  that  the 
submittal  made  by  the  State  of  West 
Virginia  satisfies  the  relevant 
requirements  of  the  CAA  and  EPA's 
guidance  document,  "Guidance  on  the 
Implementation  of  an  Emission 
Statement  Program"  Only  1992). 

m.  Final  Action 

EPA  is  approving  a  revision  to  the 
West  Virginia  SIP  to  include  Regulation 
Title  45,  Series  29,  "Rule  Requiring  the 
Submission  of  Emission  Statements  for 
Volatile  Organic  Compounds  and 
Oxides  of  Nitrogen  Emissions."  This 
revision  was  submitted  to  EPA  by  the 
State  of  West  Virginia  on  August  10, 
1993. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amenchnent  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  conunents  be  filed.  This 
action  will  become  effective  September 
18, 1995  imless,  within  30  days  of 
publication,  adverse  or  critical 
comments  are  received.  If  EPA  receives 
such  conunents,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  notice  that  will 
withdraw  the  final  action.  All  public 


comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  saving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  on  September  18, 1995. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  of  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis  ' 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000.  Redesignation  of  an 
area  to  attainment  under  section 
107(d)(3)(E)  of  the  Act  does  not  impose 
any  new  requirements  on  small  entities. 
Redesignation  is  an  action  that  affects 
the  status  of  a  geographical  area  and 
does  not  impose  any  regulatory 
requirements  on  sources.  The 
Administrator  certifies  that  the  approval 
of  the  redesignation  request  will  not 
affect  a  substantial  number  of  small 
entities.  SIP  approvals  under  section 
110  and  subchapter  I,  part  D  of  the  clean 
Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  Approval  does  not  impose 
any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
natiu«  of  the  Federal-State  relationship 
imder  the  Act,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIP's  on  such 
grotmds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410  (a)  (2). 

Under  sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
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that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  imder  section 
175A  of  the  Clean  Air  Act.  These  rules 
may  bind  State,  local  and  tribal 
governments  to  perform  certain  actions 
and  also  require  the  private  sector  to 
perform  certain  duties.  The  rules  being 
approved  by  this  action  will  impose  no 
new  requirements;  such  soiuces  are 
already  subject  to  these  regulations 
under  State  law.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action.  EPA  has  also 
determined  that  this  final  action  does 
not  include  a  mandate  that  may  result 
in  estimated  costs  of  $100  million  or 
more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

The  OMB  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  3, 1995. 
FiUng  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
piurposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action 
approving  West  Virginia's  Emission 
Statement  Program  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  Reference, 
Intergovernmental  relations.  Volatile 
organic  compounds.  Oxides  of  nitrogen. 
Ozone,  Reporting  and  recordkeeping 
requirements. 

Dated:  July  14. 1995. 
Stanley  L.  Laskowsld, 

Acting  Regional  Administrator,  Region  HI. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 


Subpart  XX— West  Virginia 

2.  Section  52.2520  is  amended  by 
adding  paragraphs  (c)(34)  to  read  as 
follows: 

§52.2520    Identification  of  plan. 

*        •        •        •        * 

(c)  *  *  * 

(34)  Revisions  to  the  West  Virginia 
State  Implementation  Plan  submitted  by 
the  Secretary,  West  Virginia  Department 
of  Commerce,  Labor,  and  Environmental 
Resources,  Office  of  Air  Quality,  on 
August  10, 1993. 

(0  Incorporation  by  reference. 

(A)  Letter  dated  August  10, 1993  from 
the  Secretary,  West  Virginia  Department 
of  Commerce,  Labor,  and  Environmental 
Resources,  Office  of  Air  Quality 
submitting  45  Code  of  State  Regulations 
(CSR)  Series  29  "Rule  Requiring  the 
Submission  of  Emission  Statements  for 
Volatile  Organic  Compounds  and 
Oxides  of  Nitrogen  Emissions"  as  a 
revision  to  the  West  Virginia  State 
Implementation  Plan.  The  effective  date 
of  this  rule,  45CSR29  is  July  7. 1993. 

(B)  West  Virginia  Regulation  Title  45, 
Series  29,  "Rule  Requiring  the 
Submission  of  Emission  Statements  for 
Volatile  Organic  Compounds  and 
Oxides  of  Nitrogen  Emissions," 
consisting  of  Subsections:  1.  General;  2. 
Definitions;  3.  Applicability;  4. 
Compliance  Schedule;  5.  Emission 
Statement  Requirements;  6. 
Enforceability;  and  7.  Severability, 
effective  July  7, 1993. 

(ii)  Additional  Material. 

(A)  Remainder  of  August  10, 1993 
State  submittal  pertaining  to  45  CSR 
Series  29,  "Rule  Requiring  the 
Submission  of  Emission  Statements  for 
Volatile  Organic  Compounds  and 
Oxides  of  Nitrogen  Emissions." 

(B)  [Reserved] 

(FR  Doc.  95-19272  Filed  8-3-95;  8:45  am] 
BILUNG  CODE  69aO-60-P 


40  CFR  Parts  52  and  81 

[WV27-1-7013a,  WV27-2-7014a;  FRL- 
5265-«] 

Approvai  and  Promuigation  of  Air 
Quality  Impiementation  Plans; 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Redesignation  of 
the  Greenbrier  County  WV  Ozone 
Nonattainment  Area  to  Attainment  and 
Approval  of  the  Area's  Maintenance 
Plan  and  Emissions  Inventory 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  a 
redesignation  request  and  two  State 


Implementation  Plan  (SIP)  revisions 
submitted  by  the  State  of  West  Virginia. 
The  first  SIP  revision  is  the  1990  base 
year  ozone  inventory  for  Greenbrier 
County.  The  second  SIP  revision 
establishes  and  requires  a  maintenance 
plan  for  the  Greenbrier  County  area 
including  contingency  measures  which 
provide  for  continued  attainment  of  the 
ozone  National  Ambient  Air  Quality 
Standard  (NAAQS).  The  intended  effect 
of  this  action  is  to  approve  the  1990 
base  year  ozone  inventory,  a 
redesignation  request  and  the 
maintenance  plan  for  Greenbrier 
County.  On  December  22, 1992  the  West 
Virginia  Department  of  Commerce, 
Labor  &  Environmental  Resources 
submitted  an  ozone  inventory  for  1990. 
On  September  9,  1994,  the  West 
Virginia  Division  of  Environmental 
Protection  (WVDEP)  submitted  a  request 
to  redesignate  Greenbrier  County  from 
nonattainment  to  attainment.  On 
September  9, 1994,  the  WVDEP  also 
submitted  a  maintenance  plan  for 
Greenbrier  County  as  a  revision  to  the 
West  Virginia  State  Implementation 
Plan.  This  action  is  being  taken  under 
sections  107  and  110  of  the  Clean  Air 
Act  (the  Act). 

DATES:  This  action  will  become  effective 
September  18,  1995  unless  notice  is 
received  on  or  before  September  5, 1995 
that  adverse  or  critical  comments  wrill 
be  submitted.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Comments  may  be  mailed  to 
Marcia  L.  Spink,  Associate  Director,  Air 
Programs,  Mailcode  3AT00,  U.S. 
Environmental  Protection  Agency, 
Region  HI,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania,  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hoiu^  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IH,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania, 
19107;  the  Air  and  Radiation  Docket 
and  Information  Center,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460; 
and  the  West  Virginia  Division  of 
Environmental  Protection,  Office  of  Air 
Quality,  1558  Washington  Street,  East, 
Charleston,  West  Virginia,  25311. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Cripps,  (215)  597-0545. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  15, 1990  the  Clean  Air 
Act  Amendments  of  1990  were  enacted. 
Pub.  L.  101-549, 104  Stat.  2399. 
codified  at  42  U.S.C.  7401-7671q. 
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Under  section  107(d)(1)  of  the  Act.  in 
conjunction  with  the  Governor  of  West 
Virginia,  EPA  was  required  to  designate 
Greenbrier  County  as  nonattainment 
because  the  area  violated  the  ozone 
standard  in  1987-1989. 

Air  quality  data,  recorded  in  the 
Greenbrier  County  area,  met  the  ozone 
NAAQS  from  1989-1991  and  has 
subsequently  continued  to  indicate 
attainment  and  maintenance  through 
1994.  West  Virginia  submitted  a  ozone 
maintenance  SIP  and  redesignation 
request  on  September  9, 1994. 

n.  Review  of  West  Virginia's  Submittal 

Following  is  a  brief  description  of 
how  the  State  of  West  Virginia's 
September  9, 1994  submittal  fulBlls  the 
five  requirements  of  section  107(d)(3)(E) 
of  the  Act.  Because  the  maintenance 
plan  is  a  critical  element  of  the 
redesignation  request,  EPA  will  discuss 
its  evaluation  of  the  maintenance  plan 
under  its  analysis  of  the  redesignation 
request.  Because  the  base  year  emissions 
inventory  is  an  integral  element  of  the 
maintenance  plan,  EPA  will  discuss  its 
evaluation  under  its  analysis  of  the 
maintenance  plan.  A  Technical  Support 
Dociunent  (TSD)  has  also  been  prepared 
by  EPA  on  these  rulemaking  actions. 
Tlie  TSD  is  available  for  public 
inspection  at  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
notice. 

1.  Attainment  of  the  Ozone  NAAQS 

The  submittal  contains  an  analysis  of 
ozone  air  quality  data  which  is  relevant 
to  the  maintenance  plan  and  to  the 
redesignation  request  for  the  Greenbrier 
County  ozone  nonatteiinment  area. 
Ambient  ozone  monitoring  data  for  1989 
through  1994  show  attainment  of  the 
ozone  NAAQS  in  Greenbrier  County, 
West  Virginia.  See  40  CFR  50.9  and 
appendix  H.  The  State  of  West 
Virginia's  request  for  redesignation 
included  dociunentation  that  the  entire 
area  has  complete  quaUty  assiu«d  data 
showing  attainment  of  the  standard  over 
the  most  recent  consecutive  three 
calendar  year  period.  Therefore  the  area 
has  met  the  first  statutory  criterion  of 
attainment  of  the  ozone  NAAQS.  West 
Virginia  has  also  met  the  second 
statutory  criterion  by  committing  to 
continue  monitoring  the  air  quality  in 
this  area  in  accordance  with  the  Act's 
requirements  as  prescribed  in  40  CFR 
part  58. 

2.  Meeting  Applicable  Requirements  of 
Section  1 1 0  and  Part  D 

As  previously  stated,  EPA  fully 
approved  the  State  of  West  Virginia  SIP 
for  Greenbrier  County,  West  Virginia  as 
meeting  the  requirements  of  section 


110(a)(2)  and  Part  D  of  the  1977  Act. 
The  Clean  Air  Act  Amendments  of 
1990,  however,  modified  section 
110(a)(2)  and,  under  Part  D,  revised 
section  172  and  added  new 
requirements  for  all  nonattainment 
areas.  Therefore,  for  purposes  of 
redesignation,  EPA  has  reviewed  the  SIP 
and  determined  that  it  contains  all 
measures  that  were  due  under  the  Act 
prior  to  September  9, 1994,  the  date  the 
State  of  West  Virginia  submitted  its 
redesignation  request  satisfying  the 
completeness  criteria  of  40  CFR  Part  51 
Appendix  V. 

2.A.  Section  110  Requirements 

Although  section  110  of  the  1977  Act 
was  amended  in  1990,  the  Greenbrier 
County,  West  Virginia  SIP  meets  the 
requirements  of  section  110  (a)(2)  of  the 
amended  Act.  A  number  of  the 
requirements  did  not  change  in 
substance  and,  therefore,  EPA  believes 
that  the  preamendment  SIP  met  these 
requirements.  As  to  those  requirements 
that  were  amended  many  duplicate 
other  requirements  of  the  Act  (see  57  FR 
27936  and  23939,  June  23, 1992).  EPA 
has  analyzed  the  SIP  and  determined 
that  it  is  consistent  with  the 
requirements  of  amended  section 
110(a)(2)  of  the  Act.  The  SIP  contains 
enforceable  emission  limitations 
adequate  to  produce  attainment, 
requires  monitoring,  compiling,  and 
analyzing  ambient  air  quality  data.  It 
provides  for  adequate  hmding,  staff,  and 
associated  resources  necessary  to 
implement  SIP  requirements,  and 
requires  stationary  source  emissions 
monitoring  and  reporting. 

2.B.  Part  D  Requirements 

2.B.I.  Subpart  1  of  Part  D— Section 
172(c)  Plan  Provisions 

Under  section  172(b),  the  section 
172(c)  requirements  are  applicable  no 
later  than  three  years  after  an  area  has 
been  designated  as  nonattaiiunent  under 
the  Act.  For  Greenbrier  County  which 
was  first  designated  nonattainment  on 
January  6, 1993,  these  section  172(c) 
requirements  would  have  become  due 
January  6, 1995.  Therefore,  these  section 
172(c)  requirements  were  not  applicable 
to  ozone  nonattainment  areas  on  or 
befpre  September  9, 1994 — the  date  the 
State  of  West  Virginia  submitted  a 
complete  redesignation  request  and 
maintenance  plan  for  Greenbrier 
County.  The  Greenbrier  Counfy  area 
currently  has  a  fully  approved  New 
Source  Review  (NSR)  program.  Upon 
redesignation  of  this  area  to  attainment, 
the  prevention  of  significant 
deterioration  provisions  (PSD) 
contained  in  part  C  of  title  I  of  the  Act 


are  applicable.  EPA  approved  West 
Virginia's  PSD  program  on  April  11, 
1986  (51  FR  12517)  which,  under  the 
approved  SIP,  applies  in  all  designated 
attaiiunent  areas. 

2.B.2.  Subpart  1  of  Part  D— Section  176 
Conformity  Plan  Provisions 

Section  176(c)  of  the  Act  requires 
States  to  revise  their  SIPs  to  establish 
criteria  and  procedures  to  ensure  that 
Federal  actions,  before  they  are  taken, 
conform  to  the  air  quality  planning 
goals  in  the  applicable  State  SIP.  The 
requirement  to  determine  conformity 
applies  to  transportation  plans, 
programs  and  projects  developed, 
funded  or  approved  under  Title  23 
U.S.C.  or  the  Federal  Transit  Act 
("transportation  conformity"),  as  well  as 
to  all  other  Federal  actions  ("general 
conformity").  Section  176  further 
provides  that  the  conformity  revisions 
to  be  submitted  by  States  must  be 
consistent  with  Federal  conformity 
regulations  that  the  Act  required  EPA  to 
promulgate.  Congress  provided  for  the 
State  revisions  to  be  submitted  one  year 
after  the  date  for  promulgation  of  final 
EPA  conformity  regulations.  When  that 
date  passed  without  such  promulgation. 
EPA's  General  Preamble  for  the 
Implementation  of  Title  I  informed 
states  that  the  conformity  regulations 
would  establish  submittal  dates  (see  57 
FR  13498, 13557  (April  16. 1992)).  The 
EPA  promulgated  final  transportation 
conformity  regulations  on  November  24. 
1993  (58  FR  62188)  and  general 
conformity  regulations  on  November  30, 
1993  (58  FR  63214).  These  conformity 
rules  require  that  States  adopt  both 
transportation  and  general  conformity 
provisions  in  the  SW  for  areas 
designated  nonattainment  or  subject  to 
a  maintenance  plan  approved  under 
section  175A  of  the  Act.  Pursuant  to 
§51.396  of  the  transportation 
conformity  rule  and  §  51.851  of  the 
general  conformity  rule,  the  State  of 
West  Virginia  is  required  to  submit  a 
SIP  revision  containing  transportation 
conformity  criteria  and  procedures 
consistent  with  those  established  in  the 
Federal  rule  November  25, 1994. 
Similarly,  West  Virginia  is  required  to 
submit  a  SIP  revision  containing  general 
conformity  criteria  and  procedures 
consistent  with  those  established  in  the 
Federal  rule  by  December  1, 1994. 
Because  the  deadlines  for  these 
submittals  had  not  yet  come  due  before 
September  9, 1994,  they  are  not 
applicable  requirements  under  section 
107(d)(3)(E)(v)  and,  thus,  do  not  affect 
approval  of  this  redesignation  request. 
West  Virginia  has  adopted 
transportation  and  general  conformity 
regulations  and  submitted  these 


complete  regulations  as  revisions  to  the 
West  Virginia  SIP  on  November  13, 
1994.  The  West  Virginia  conformity  SIP 
revisions  are  the  subject  of  separate 
rulemaking  actions. 

2.B.3.  Subpart  2  of  Part  D— Section  182 
Provisions  for  Ozone  Nonattainment 
Areas 

The  Greenbrier  County  nonattainment 
area  is  classified  as  marginal  and  is 
subject  to  the  requirements  of  section 
182(a)  of  the  Act.  As  of  September  9, 
1994,  the  State  was  required  to  meet  the 
emission  inventory  requirement  of 
section  182(a)(1)  and  the  emissions 
statement  program  requirement  of 
section  182(a)(3)(b). 

Section  182(a)(1)  required  an 
emissions  inventory  as  specified  by 
section  172(c)(3)  of  actual  emissions  of 
carbon  monoxide  (CO),  volatile  organic 
compounds  (VOC)  and  nitrogen  oxides 
(NOx)  from  all  sources  by  November  15, 
1992.  On  December  22,  1992,  West 
Virginia  submitted  an  emissions 
inventory  for  1990  (the  "base  year 
inventory")  which  EPA  determined  to 
be  complete  on  April  16, 1993.  Section 
182(a)(3)(B)  required  a  SIP  revision  by 
November  15, 1992  to  require  stationary 
sources  of  VOC  and  NOx  emissions  to 
report  the  actual  emissions  of  these 
pollutants  annually.  On  November  12, 
1992,  West  Virginia  submitted  45CSR29 
"Rule  Requiring  the  Submission  of 
Emission  Statements  for  Volatile 
Organic  Compoimd  Emissions  And 
Oxides  of  Nitrogen  Emissions".  EPA  is 
approving  the  base  year  inventory  as, 
part  of  this  rulemaking  action.  EPA  is 
approving  West  Virginia  Regulation 
Title  45,  Series  29,  "Rule  Requiring  the 
Submission  of  Emission  Statements  for 
Volatile  Organic  Compound  Emissions 
and  Oxides  of  Nitrogen  Emissions"  in  a 
separate  rulemaking  action  also  being 
pubUshed  in  today's  Federal  Register. 

3.  Fully  Approved  SIP  Under  Section 
110(k)oftheAct 

EPA  has  determined  that  the  State  of 
West  Virginia  has  a  fully  approved  SIP 
imder  section  110(k),  which  also  meets 
the  applicable  requirements  of  section 
110  and  Part  D  as  discussed  above. 
Therefore,  the  redesignation 
requirement  of  section  107(d)(3)(E)(ii) 
has  been  met. 

4.  Improvement  in  Air  Quality  Due  to 
Permanent  and  Enforceable  Measures 

Under  the  1977  Act,  EPA  approved 
the  State  of  West  Virginia  SIP  control 
strategy  for  the  Greenbrier  County,  West 
Virginia  area.  EPA  determined  that  the 


JMI 


rules  and  the  emission  reductions 
achieved  as  a  result  of  those  rules  are 
enforceable. 

Several  other  enforceable  control 
measures  have  come  into  place  since  the 
Greenbrier  County,  West  Virginia  area 
violated  the  ozone  NAAQS.  Reductions 
in  ozone  precursor  emissions  occurred 
due  to  the  mandatory  lowering  of  fuel 
volatility  and  automobile  fleet  turnover 
due  to  the  Federal  Motor  Vehicle 
Control  Program.  The  Reid  Vapor 
Pressure  (RVP)  of  gasoline  decreased 
during  the  years  1990  to  1992  from  9.5 
pounds  per  square  inch  (psi)  to  9.0  psi. 
Reductions  due  to  these  programs  were 
determined  using  the  mobile  emission 
inventory  model  MOBILE  5.0a  and 
relevant  vehicle  mUes  traveled  (VMT) 
data.  As  a  result  of  these  permanent  and 
enforceable  reductions,  VOC  emissions 
decreased  by  0.24  tons/day  (1988-1990) 
and  by  0.48  tons/day  (1988-1993)  in 
Greenbrier  County.  Emissions  of  NOx 
were  reduced  by  0.10  tons/day  and  0.19 
tons/day  during  the  same  periods 
respectively  in  this  area.  The  State  of 
West  Virginia's  maintenance  plan 
requires  the  continuation  of  the  federal 
RVP  program.  The  State  demonstrated 
that  point  source  VOC  emissions  were 
not  artificially  low  due  to  local 
economic  downturn  during  the  period 
in  which  Greenbrier  County  air  quality 
came  into  attainment.  Reductions  due  to 
decreases  in  production  levels  or  from 
other  unenforceable  scenarios  such  as 
voluntary  reductions  were  not  included 
in  the  determination  of  the  emission 
reductions. 

EPA  finds  that  the  combination  of 
measures  contained  in  the  SIP  and 
federal  measures  have  resulted  in 
permanent  and  enforceable  reductions 
in  ozone  precursors  that  have  allowed 
Greenbrier  County  to  attain  the  NAAQS, 
and  therefore,  that  the  redesignation 
criterion  of  section  107(d)(3)(E)(iii)  has 
been  met. 

5.  Fully  Approved  Maintenance  Plan 
Under  Section  1 75 A 

EPA  is  approving  the  West  Virginia 
maintenance  plan  for  the  Huntington, 
West  Virginia  area  because  EPA  finds 
that  West  Virginia's  submittal  meets  the 
requirements  of  section  175 A  of  the  Act. 
The  Greenbrier  County.  West  Virginia 
area  will  have  a  fully  approved 
maintenance  plan  in  accordance  with 
section  175A  of  the  Act.  Section  175A 
of  the  Act  sets  forth  the  elements  of  a 
maintenance  plan  for  areas  seeking 
redesignation  from  nonattainment  to 
attainment.  The  plan  must  demonstrate 


continued  attainment  of  the  applicable 
NAAQS  for  at  least  ten  years  after  the 
area  is  redesignated.  Eight  years  after 
the  redesignation,  the  state  must  submit 
a  revised  maintenance  plan  which 
demonstrates  attainment  for  the  ten 
years  following  the  initial  ten-year 
period.  To  provide  for  the  possibility  of 
future  NAAQS  violations,  the 
maintenance  plan  must  contain 
contingency  measures,  with  a  schedule 
for  implementation,  adequate  to  assure 
prompt  correction  of  any  air  quality 
problems. 

5.A.  Emissions  Inventory — Base  Year 
Inventory 

On  December  22, 1992,  the  State  of 
West  Virginia  submitted  comprehensive 
inventories  of  VOC,  CO  and  NOx 
emissions  from  area,  stationary,  and 
mobile  sources  for  1990.  This  inventory 
was  used  as  the  basis  for  calculations  to 
demonstrate  maintenance.  West  Virginia 
projected  their  1990  inventory  to  1993 
in  order  to  have  a  base  year  inventory 
corresponding  to  1993  which  was 
selected  as  the  attainment  base  year. 
The  1993  VOC.  NOx,  and  CO  inventory 
is  considered  representative  of 
attainment  conditions  because  no 
violations  occurred  in  1993,  and  it 
reflects  the  typical  inventory  for  the 
most  recent,  as  of  September  1994, 
three-year  period  demonstrating 
attainment  of  the  ozone  NAAQS 
standard  in  Greenbrier  County. 

West  Virginia's  submittal  contains  the 
detailed  inventory  data  and  summaries 
by  source  category.  West  Virginia's 
submittal  also  contains  information 
related  to  how  it  comported  with  EPA's 
guidance,  which  model  and  emission 
factors  were  used  (note  MOBILE  5.0a 
was  used),  how  VMT  data  was 
generated,  what  RVP  was  considered  in 
the  base  year,  and  other  technical 
information  verifying  the  validity  of  the 
Greenbrier  Coimty  West  Virginia 
emission  inventory.  A  summary  of  the 
base  year  and  projected  maintenance 
year  inventories  are  shown  in  the 
following  tables  in  section  5.B. 

5.B.  Demonstration  of  Maintenance- 
Projected  Inventories 

Below,  totals  for  VOC  and  NOx 
emissions  were  projected  from  the  1990 
base  year  out  to  2005.  These  projected 
inventories  were  prepared  in 
accordance  with  EPA  guidance.  Refer  to 
EPA's  TSD  for  more  in-depth  details 
regarding  the  projected  inventory  for  the 
nonattainment  areas. 


39860         Federal  Register  /  Vol.  60,  No.  150  /  Friday,  August  4,  1995  /  Rules  and  Regulations 

Greenbrier  County— VOC  Projection  Inventory  Summary  (Tons  per  day) 


1990  base 
year 

1993  attain 
base 

1996  proj. 

1999  proj. 

2002  proj. 

2005 

Point 

Area  

Mobile 

0.04 

3.41 

'      3.83 

0.04 
3.48 
3.36 

0.05 
3.59 
3.26 

0.05 
3.71 
3.22 

0.05 
3.84 
3.21 

0.05 
3.99 
3.29 

Total 

7.28 

6.88 

6.90 

6.98 

7.10 

7.33 

Greenbrier  County— NOx  Projection  Inventory  Summary  (Tons  per  day) 


1990  base 
year 

1993  attain 
base 

1996  proj. 

1999  proj. 

2002  proj. 

2005  proj. 

Point 

Area  

Mobile  

0.14 
0.59 
5.00 

0.15 
0.59 
4.82 

0.16 
0.59 
4.71 

0.16 
0.59 
4.62 

0.17 
0.59 
4.57 

0.17 
0.59 
4.68 

Total 

5.73 

5.56 

5.46 

5.37 

5.33 

5.44 

As  indicated  in  the  previous  tables,  a 
decrease  in  NOx  emissions  is  projected 
in  the  Greenbrier  County  nonattainment 
area  throughout  the  maintenance 
period.  A  slight  increase  in  VOC 
emissions  is  projected  for  the  Greenbrier 
County  nonattainment  area.  However, 
this  projected  emissions  increase  of  0.45 
tons/day  from  1993  to  2005  (of  0.05 
tons/day  &t>m  1990  to  2005)  is  not 
expected  to  affect  maintenance  of  the 
ozone  NAAQS  in  this  rural  area.  These 
projections  do  not  consider  the  effect  of 
future  federal  measures  that  are  under  a 
coiul-ordered  promulgation  deadline. 
Such  measures  include,  but  are  not 
limited  to,  those  for  heavy  duty  diesel 
engines  (see  59  PR  31306,  Jime  17, 
1994),  small  spark-ignition  gasoline 
engines  (see  59  FR  25399,  May  16, 1994) 
and  marine  engines  (see  59  PR  55930, 
November  9, 1994).  These  measiu^s  are 
expected  to  keep  the  Greenbrier  County 
VOC  emissions  under  the  1990  base 
year  level. 

There  were  no  measured  exceedances 
of  the  ozone  NAAQS  in  1990.  As 
discussed  earlier,  Greenbrier  County  has 
continued  to  monitor  attainmMit  of  the 
ozone  NAAQS  through  1994.  EPA 
believes  that  these  emissions  projections 
demonstrate  that  the  nonattainment  area 
will  continue  to  maintain  the  ozone 
NAAQS. 

EPA  does  not  believe  that 
photochemical  modelling  would  be 
useful  in  the  case  of  Greenbrier  County 
for  assessing  the  eff^ects  of  the  projected 
VOC  emissions  increase.  The  natural, 
biogenic  emissions  in  the  Greenbrier 
County  VOC  inventory  exceed  86  tons 
per  day  in  1990  and  are  projected  to 
remain  the  same  throughout  the 
maintenance  period.  The  increases  in 
the  total  (biogenic  plus  anthropogenic) 


VOC  inventory  to  be  modeled  are  too 
small. 

5.C.  Verification  of  Continued 
Attairunent 

Continued  attainment  of  the  ozone 
NAAQS  in  Greenbrier  Coimty  depends, 
in  part,  on  the  State  of  West  Virginia's 
efforts  toward  tracking  indicators  of 
continued  attainment  during  the 
maintenance  period.  The  State  of  West 
Virginia  will  track  the  status  and 
effectiveness  of  the  maintenance  plan  by 
periodically  updating  the  emissions 
inventory  every  three  years.  West 
Virginia  has  committed  to  perform  this 
tracking  on  a  triennial  basis  in  order  to 
enable  the  State  of  West  Virginia  to 
implement  the  contingency  measiu^s  of 
its  maintenance  plan  as  expeditiously  as 
possible. 

The  State  of  West  Virginia  update  will 
indicate  new  source  growth,  as 
indicated  by  annual  emission 
statements.  The  State  of  West  Virginia 
will  continue  to  monitor  ambient  ozone 
levels  by  operating  its  ambient  ozone  air 
quality  monitoring  network  in 
accordance  with  40  CFR  part  58. 

5.D.  Contingency  Plan 

The  level  of  VOC  and  NOx  emissions 
in  Greenbrier  County  will  largely 
determine  its  ability  to  stay  in 
compliance  with  the  ozone  NAAQS. 
Despite  the  State  of  West  Virginia's  best 
efforts  to  demonstrate  continued 
compliance  with  the  NAAQS, 
Greenbrier  County  may  exceed  or 
violate  the  NAAQS.  Therefore,  West 
Virginia  has  provided  contingency 
measures  with  a  schedule  for 
implementation  in  the  event  of  future 
ozone  air  quality  problems.  In  the  event 
that  exceedances  of  the  ozone  NAAQS 
are  measured  such  that  nonattainment  is 
indicated  at  the  monitor  in  Greenbrier 


County,  or  in  the  event  that  periodic 
emission  inventory  updates  or  major 
permitting  activity  reveals  that 
excessive  or  unanticipated  growth  in 
ozone  precursor  emissions  has  occurred 
or  will  occur,  West  Virginia  will 
accordingly  select  and  adopt  additional 
measures  including  one  or  more  of  the 
following  to  assure  continued 
attainment: 

1.  Application  of  VOC/NOx 
reasonably  available  control  technology 
tRACT)  requirements  or  similar 
emission  limitations  on  stationary 
sources, 

2.  A  revision  to  new  source  permitting 
requirements  requiring  more  stringent 
emissions  control  technology  and/or 
emission  offsets. 

One  or  more  of  these  regulatory 
revisions  would  be  selected  and  a  draft 
regulation(s)  developed  by  the  West 
Virginia  Division  of  Environmental 
Protection  (WVDEP)  for  adoption  as  an 
emergency  rule(s)  within  three  (3) 
montibs  after  verification  of  a  monitored 
ozone  standard  violation.  WVDEP's 
adopted  emergency  rule(s)  for  the 
selected  control  measure(s)  will  be 
implemented  vdthin  six  (6)  months  after 
adoption  and  will  be  filed  as  legislative 
rule(s)  for  permanent  authorization  by 
the  legislature  as  required  under  West 
Virginia  law. 

5.E.  Subsequent  Maintenance  Plan 
Revisions 

In  accordance  with  section  t75A(b)  of 
the  Act,  the  State  of  West  Virginia  has 
agreed  to  submit  a  revised  maintenance 
SIP  eight  years  after  the  area  is 
redesignated  to  attainment.  Such 
revised  SIP  will  provide  for 
maintenance  for  an  additional  ten  years. 

EPA  has  determined  that  the 
maintenance  plan  adopted  by  the  State 
of  West  Virginia  and  submitted  to  EPA 
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on  September  9, 1994  meets  the 
requirements  of  section  175 A  of  the  Act. 
Therefore,  EPA  is  approving  the 
maintenance  plan. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  September  18, 
1995  imless  by  September  5, 1995, 
adverse  comments  are  received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effiective  date  by  publishing  a 
subsequent  notice  that  wall  withdraw 
the  final  action.  All  public  comments 
received  v«rill  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  action  will  be  effective 
on  September  18, 1995. 

Final  Action 

EPA  is  approving  the  ozone 
maintenance  plan  for  Greenbrier  County 
in  West  Virginia  submitted  on 
September  9, 1994  because  it  meets  the 
requirements  of  section  175A.  EPA  is 
approving  the  1990  base  year  ozone 
inventory  for  Greenbrier  County.  In 
addition,  the  Agency  is  redesignating 
the  Greenbrier  County  area  to  ozone 
attainment  because  the  Agency  has 
determined  that  the  provisions  of 
section  107(d)(3)(E)  of  the  Act  for 
redesignation  have  been  met 

The  Greenbrier  County  nonattainment 
area  is  subject  to  the  Act's  requirements 
for  marginal  ozone  nonattainment  areas 
until  and  unless  it  is  redesignated  to 
attainment. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
re^sion  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  ei  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 


impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
vkrith  jurisdiction  over  populations  of 
less  than  50,000.  Redesignation  of  an 
area  to  attainment  under  section 
107(d)(3)(E)  of  the  Act  does  not  impose 
any  new  requirements  on  small  entities. 
Redesignation  is  an  action  that  affects 
the  status  of  a  geographical  area  and 
does  not  impose  any  regulatory 
requirements  on  sources.  The 
Administrator  certifies  that  the  approval 
of  the  redesignation  request  will  not 
affect  a  substan^l  number  of  small 
entities.  SIP  approvals  under  section 
110  and  subchapter  I,  part  D  of  the  clean 
Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  Approval  does  not  impose 
any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  imder  the 
Act,  preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIP's  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410  (a)  (2). 

Under  sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March.22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  section 
175  A  of  the  Clean  Air  Act.  These  rules 
may  bind  State,  local  and  tribal 
governments  to  perform  certain  actions 
and  also  require  the  private  sector  to 
perform  certain  duties.  The  rules  being 
approved  by  this  action  will  impose  no 
new  requirements;  such  sources  are 
already  subject  to  these  regulations 
under  State  law.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action.  EPA  has  also 
determined  that  this  final  action  does 
not  include  a  mandate  that  may  result 
in  estimated  costs  of  $100  million  or 
more  to  State,  local,  or  tribal 


governments  in  the  aggregate  or  to  the 
private  sector. 

The  OMB  has  exempted  this 
regulatory  action  from  the  requirements 
of  section  6  of  Executive  Order  12866. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  to  approve  West  Virginia's 
redesignation  request,  base  year  ozone 
inventory,  and  maintenance  plan  for  the 
Greenbrier  County  ozone  nonattainment 
area  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  3,  1995.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations,  Nitrogen 
dioxide,  Ozone,  Reporting  and 
recordkeeping  requirement. 

Dated:  luly  14. 199S. 
Stanley  L.  Laskowsld, 

Acting  RegionaJ  Administrator,  Region  III. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 
Subpart  XX— West  Virginia 

2.  Section  52.2520  is  amended  by 
adding  paragraph  (c)(36)  to  read  as 
follows: 

S  52.2520    Identiflcation  of  plan. 

***** 

(c)*  •  • 

(36)  The  ten  year  ozone  maintenance 
plan  including  emission  projections  and 
contingency  measures  for  Greenbrier 
County.  West  Virginia  effective  on 
September  1, 1994  and  submitted  by  the 
West  Virginia  Division  of 
Environmental  Protection: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  September  9, 1994  from 
the  West  Virginia  Division  of 
Environmental  Quality  transmitting  the 
ozone  maintenance  plan  for  Greenbrier 
County. 
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(B)  The  ten  year  ozone  maintenance 
plan  including  emission  projections  and 
contingency  measures  for  Greenbrier 
County,  West  Virginia  effective  on 
September  1, 1994. 

(ii)  Additional  Material. 

(A)  Remainder  of  September  9, 1994 
State  submittal  pertaining  to  the 
maintenance  plan  referenced  in 
paragraph  (c](36)(i)  of  this  section. 

(B)  [Reserved] 

3.  Section  52.2531  is  added  to  read  as 
follows: 


§  52^531    1 990  base  year  emission 
Inventory. 

EPA  approves  as  a  revision  to  the 
West  Virginia  State  Implementation 
Plan  the  1990  base  year  emission 
inventories  for  the  Greenbrier  county 
ozone  nonattainment  area  submitted  by 
the  Secretary,  West  Virginia  Department 
of  Commerce,  Labor  &  Environmental 
Resources  on  December  22, 1992.  These 
submittals  consist  of  the  1990  base  year 
point,  area,  non-road  mobile,  biogenic 
and  on-road  mobile  source  emission 
inventories  in  Greenbrier  Coimty  for  the 
follovtring  pollutants:  Volatile  organic 
compounds  (VOC),  carbon  monoxide 
(CO),  and  oxides  of  nitrogen  (NOx). 

West  Virginia.— Ozone 


PART  81— {AMENDED] 

3.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671. 

Subpart  C— Section  107  Attainment 
Status  Designations 

4.  In  §  81.349  the  ozone  table  is 
amended  by  revising  the  entry  for 
Greenbrier  County  to  read  as  follows: 

§81.349    West  Virginia. 

***** 


Designated  area 


Designation 


Date> 


Type 


Classification 


Date 


Type 


Greenbrier  Area: 
Greentxier  County 


Septemlser  18. 1995 


Unclassifiatile/Attainment 


■  This  date  is  Novemtier  15, 1990,  unless  otherwise  noted. 
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40CFRPart70 
[AD-FRL-S270-3] 

Clean  Air  Act  Final  Interim  Approval  of 
the  Operating  Permits  Program  for  the 
Sacramento  Metropolitan  Air  Quality 
Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  The  EPA  is  promulgating 
interim  approval  of  the  tide  V  operating 
permits  program  submitted  by  the 
Sacramento  Metropobtan  Air  Quality 
Management  District  (District)  for  the 
purpose  of  complying  with  federal 
requirements  that  mandate  that  states 
develop,  and  submit  to  EPA,  programs 
for  issuing  operating  permits  to  all 
major  stationary  sources  and  to  certain 
other  sources.  In  addition,  today's 
action  grants  final  approval  to  the 
District's  mechanism  for  receiving 
delegation  of  section  112  standards  as 
promulgated. 

EFFECTIVE  DATE:  September  5, 1995. 
ADDRESSES,:  Copies  of  the  Distiict's 
submittals  and  other  supporting 
information  used  in  developing  the  final 
approvals  are  available  for  inspection 
during  normal  business  hours  at  the 


following  location:  U.S.  Environmental 
Protection  Agency,  Region  IX,  Air  & 
Toxics  Division,  75  Hawthorne  Street, 
San  Francisco,  CA  94105. 

FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Pike  (telephone  415/744-1248),  Mail 
Code  A-5-2,  U.S.  Environmental 
Protection  Agency,  Region  DC,  Air  & 
Toxics  Division,  75  Hawthorne  Street, 
San  Francisco,  CA  94105. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

Title  V  of  the  1990  Clean  Air  Act 
Amendments  (sections  501-507  of  the 
Clean  Air  Act  (Act)),  and  implementing 
regulations  at  40  Code  of  Federal 
Regulations  (CFR)  part  70,  require  thaf 
states  develop  and  submit  operating 
permits  programs  to  EPA  by  November 
15, 1993,  and  that  EPA  act  to  approve 
or  disapprove  each  program  within  1 
year  after  receiving  the  submittal.  The 
EPA's  program  review  occurs  pursuant 
to  section  502  of  the  Act  and  the  part 
70  regulations,  which  together  outline 
criteria  for  approval  or  disapproval. 
Where  a  program  substantially,  but  not 
fully,  meets  the  requirements  of  part  70, 
EPA  may  grant  the  program  interim 
approval  for  a  period  of  up  to  2  years. 
If  EPA  has  not  fully  approved  a  pro^m 
by  2  years  after  the  November  15, 1993 
date,  or  by  the  end  of  an  interim 
program,  it  must  establish  and 
implement  a  federal  program. 


On  June  6, 1995,  EPA  proposed 
interim  approval  of  the  operating 
permits  program  for  the  Sacramento 
Metropolitan  Air  Quality  Management 
Disti-ict.  See  60  FR  29809.  The  Federal 
Register  document  also  proposed 
approval  of  the  District's  interim 
mechanism  for  implementing  section 
112(g)  and  program  for  delegation  of 
section  112  standards  as  promulgated. 
EPA  did  not  receive  any  comments  on 
the  proposal.  In  this  notice,  EPA  is 
promulgating  interim  approval  of  the 
District's  operating  permits  program  and 
approving  the  section  112(g)  and  section 
112(1)  mechanisms. 

n.  Final  Action  and  Implications 

A.  Title  V  Operating  Permits  Program 

The  EPA  is  promulgating  interim 
approval  of  Sacramento's  title  V 
operating  permits  program  as  submitted 
on  August  1, 1994.  The  District's 
program  substantially,  but  not  fully, 
meets  the  requirements  of  part  70  and 
meets  the  interim  approval 
requirements  under  40  CFR  70.4.  The 
program  revisions  necessary  for  full 
approval  are  unchanged  from  the 
proposal.  See  60  FR  29809  (June  6, 
1995). 

The  scope  of  this  approval  of  the 
District's  part  70  program  applies  to  all 
part  70  sources  (as  defined  in  the 
approved  program)  within  Sacramento 
County  except  any  sources  of  air 
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pollution  over  which  an  Indian  tribe  has 
jurisdiction.  See,  e.g.,  59  FR  55813, 
55815-18  (Nov.  9, 1994).  The  term 
"Indian  trib^"  is  defined  under  the  Act 
as  "any  Indian  tribe,  band,  nation,  or 
other  organized  group  or  community, 
including  any  Alaska  Native  village, 
.  which  is  federally  recognized  as  eligible 
for  the  special  programs  and  services 
provided  by  the  United  States  to  Indians 
because  of  their  status  as  Indians."  See 
section  302(r)  of  the  Act;  see  also  59  FR 
43956,  43962  (Aug.  25. 1994);  58  FR 
54364  (Oct.  21,1993). 

This  interim  approval,  which  may  not 
be  renewed,  extends  imtil  September  4, 
1997.  During  this  interim  approval 
period,  the  District  is  protected  from 
sanctions,  and  EPA  is  not  obligated  to 
promulgate,  administer  and  enforce  a 
federal  operating  permits  program  in  the 
District.  Permits  issued  under  a  program 
with  interim  approval  have  full  standing 
with  respect  to  part  70,  and  the  1-year 
time  period  for  submittal  of  permit 
applications  by  subject  soiux;es  begins 
upon  the  effective  date  of  this  interim 
approval,  as  does  the  3-year  time  period 
for  processing  the  initial  permit 
applications. 

If  Sacramento  fails  to  submit  a 
complete  corrective  program  for  full 
approval  by  March  4, 1997,  EPA  will 
start  an  18-month  clock  for  mandatory 
sanctions.  If  the  District  then  fails  to 
submit  a  corrective  program  that  EPA 
finds  complete  before  the  expiration  of 
that  18-month  period,  EPA  v«ll  be 
required  to  apply  one  of  the  sanctions 
in  section  179(b)  of  the  Act,  which  will 
remain  in  effect  until  EPA  determines 
that  the  District  has  corrected  the 
deficiency  by  submitting  a  complete 
corrective  program.  Moreover,  if  the 
Administrator  finds  a  lack  of  good  faith 
on  the  part  of  the  District,  both 
sanctions  under  section  179(b)  will 
apply  after  the  expiration  of  the  18- 
month  period  until  the  Administrator 
determines  that  the  District  has  come 
into  compliance.  In  any  case,  if,  six 
months  after  application  of  the  first 
sanction,  the  District  still  has  not 
submitted  a  corrective  program  that  EPA 
has  found  complete,  a  second  sanction 
will  be  required. 

If  EPA  disapproves  Sacramento's 
complete  corrective  program,  EPA  wall 
be  required  to  apply  one  of  the  section 
179(b)  sanctions  on  the  date  18  months 
after  the  effective  date  of  the 
disapproval,  imless  prior  to  that  date  the 
District  haS  submitted  a  revised  program 
and  EPA  has  determined  that  it 
corrected  the  deficiencies  that  prompted 
the  disapproval.  Moreover,  if  the 
Administrator  finds  a  lack  of  good  faith 
on  the  part  of  the  District,  both 
sanctions  under  section  179(b]  shall 


apply  after  the  expiration  of  the  18- 
month  period  until  the  Administrator 
determines  that  fhe  District  has  come 
into  comphance.  In  all  cases,  if,  six 
months  after  EPA  applies  the  first 
sanction,  the  District  has  not  submitted 
a  revised  program  that  EPA  has 
determined  corrects  the  deficiencies,  a 
second  sanction  is  required. 

In  addition,  discretionary  sanctions 
may  be  applied  where  warranted  any 
time  after  the  expiration  of  an  interim 
approval  period  if  Sacramento  has  not 
submitted  a  timely  and  complete 
corrective  program  or  EPA  has 
disapproved  its  submitted  corrective 
program.  Moreover,  if  EPA  has  not 
granted  full  approval  to  the  District 
program  by  the  expiration  of  this 
interim  approval  and  that  expiration 
occurs  after  November  15, 1995,  EPA 
must  promulgate,  administer  and 
enforce  a  federal  permits  program  for 
the  District  upon  interim  approval 
expiration. 

B.  County  PreconstmcUon  Permit 
Program  Implementing  Section  112(g) 

EPA  is  approving  the  use  of 
Sacramento's  preconstruction  review 
program  found  in  the  District's 
preconstruction  permitting  program 
(rule  202)  and  the  District's  New  Source 
Review  Guidelines  for  Toxics 
(Appendix  B-6  of  the  submittal)  as  a 
mechanism  to  implement  section  112(g) 
during  the  transition  period  between 
promulgation  of  EPA's  section  112(g) 
rule  and  the  District's  adoption  of  rules 
specifically  designed  to  implement 
section  112(g).  This  approval  is  Umited 
to  the  implementation  of  the  112(g)  rule 
and  is  efiective  only  during  any 
transition  time  between  the  effective 
date  of  the  112(g)  rule  and  the  adoption 
of  specific  rules  by  the  District  to 
implement  112(g).  The  final  112(g)  rule 
will  determine  the  deadline  for 
Sacramento  to  adopt  a  112(g)  rule. 

C.  Prograin  for  Delegation  of  Section  112 
Standards  as  Promulgated 

Requirements  for  part  70  program 
approval,  specified  in  40  CFR  section 
70.4(b),  encompass  section  112(1)(5) 
requirements  for  approval  of  a  program 
for  delegation  of  section  112  standards 
as  promulgated  by  EPA  as  they  apply  to 
part  70  sources.  Section  112(1){5) 
requires  that  the  District's  program 
contain  adequate  authorities,  adequate 
resoiuties  for  implementation,  and  an 
expeditious  compliance  schedule, 
which  are  also  requirements  under  part 
70.  Therefore,  EPA  is  also  promulgating 
approval  under  section  112(1)(5)  and  40 
CFR  section  63.91  of  the  District's 
program  for  receiving  delegation  of 
section  112  standards  that  are 


imchanged  bom  the  federal  standards  as 
promulgated.  This  program  for 
delegations  applies  to  both  existing  and 
future  standards  but  is  limited  to 
sources  covered  by  the  part  70  program. 

m.  Administrative  Requirements 

A.  Docket 

Copi%  of  the  Sacramento's  submittal 
and  other  information  relied  upon  for 
the  final  interim  approval,  including  the 
pubUc  comment  letter  received  by  EPA, 
are  contained  in  the  docket  at  the  EPA 
Regional  Office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to,  or  otherwise 
considered  by,  EPA  in  the  development 
of  this  final  interim  approval.  The 
docket  is  available  for  public  inspection 
at  the  location  listed  under  the 
ADDRESSES  section  of  this  document. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
under  Executive  Order  12866  review. 

C.  Fegulatory  Flexibility  Act 

The  EPA's  action  under  section  502  of 
the  Act  does  not  create  any  new 
requirements,  but  simply  addresses 
operating  permit  programs  submitted  to 
satisfy  the  requirements  of  40  CFR  part 
70.  Because  these  actions  do  not  impose 
any  new  requirements,  they  do  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

D.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
govermnents  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  promulgated  today  does  not 
include  a  federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  federal  requirements.  Accordingly, 
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no  additional  costs  to  state,  local,  or 
tribal  governments,  or  to  the  private 
sector,  result  from  this  action. 

List  of  Subiects  in  40  CFR  Part  70 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control,  Hazardous 
substances.  Intergovernmental  relations. 
Operating  permits.  Reporting  and 
recordkeeping  requirements. 

Dated:  July  21, 1995. 
John  Wise, 
Acting  Regional  Administrator. 

Fait  70,  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  70— {AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  adding  paragraph  (w)  to  the  entry  for 
CaUfomia  as  follows: 

Appendix  A  to  Part  70— Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


(w)  the  Sacmmento  Metropolitan  Air 
Quality  Management  District:  (complete 
sulnnittal  received  on  August  1, 1994); 
interim  approval  effective  on  September  5, 
1995;  interim  approval  expires  September  4, 
1997. 
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DEPARTMENT  OF  THE  INTERIOR 

41CFRCt)apter114 

RtN  1090-nAA53 

Internal  Directives  and  Procedures 
Governing  Property  Management 
Program 

AGENCY:  Department  of  the  Interior, 
Office  of  the  Secretary. 
ACTKM:  Final  rule. 

SUMMARY:  The  Department  of  the 
Interior  has  amended  the  internal 
directives  and  procedures  governing  its 
property  management  program.  The 
Department  of  the  Interior  is  now 
deleting  text  from  the  Code  of  Federal 
Regulations.  This  text,  which  does  not 
a^ct  the  public,  is  being  deleted 
because  it  duplicates  the  test  in  other 
internal  directives.  The  intended  effect 
is  to  eliminate  duplicate  regulations  and 
thereby  simplify  the  regulatory 
structtire. 


EFFECTIVE  DATE:  This  rule  is  effective 

September  5, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  E.  Lomax,  OfBce  of  Acquisition 
and  Property  Management,  ms  5512- 
MIB,  U.S.  Department  of  the  Interior, 
Washington,  DC  20240,  Phone:  (202) 
208-3337. 

SUPPLEMENTARY  INFORMATION:  These 
property  management  regulations 
govern  the  internal  actions  of  the 
Department  of  the  Interior  and  its 
bureaus.  Inasmuch  as  the  content  of 
these  regulations  is  set  forth  in  greater 
detail  in  the  Department  of  the  Interior's 
internal  Property  Management 
Directives  (ffMD),  the  Department  has 
determined  that  it  is  no  longer  necessary 
to  maintain  these  regulations  in  41  CFR 
Chapter  114. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  imder 
E.0. 12866.  Because  these  procedures 
govern  only  internal  management 
actions  of  Uie  DOI,  this  document  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.). 

The  DOI  has  further  determined  that 
these  regulations  will  not  significantly 
affect  the  environment. 

An  environmental  impact  statement  is 
not  required  under  the  National 
Environmental  Policy  Act  of  1969. 
Because  the  Department,  by  removing 
these  regulations,  is  simply  relying  on 
more  comprehensive  internal  directives 
which  are  already  in  place,  the 
Department  for  good  cause,  within  the 
meaning  of  5  U.S.C.  553(b)(B),  finds  that 
notice  and  public  comment  on  the  rule 
are  not  required.  Finally,  the  DOI  has 
determined  that  the  rule  has  no 
federalism  implications  affecting  the 
relationship  between  the  national 
government  and  the  states  as  outlined  in 
Executive  Order  12612. 

This  rule  does  not  contain 
information  collection  requirements 
which  require  approval  by  the  office  of 
Management  and  Budget  imder  44 
U.S.C.  3501  et  seq. 

The  primary  author  of  this  document 
is  Robert  E.  Lomax,  Chief,  Division  of 
Property  Management,  Office  of 
Acquisition  and  Property  Management, 
U.S.  Department  of  the  Interior. 

List  of  Subjects  in  41  CFR  Chapter  114 
(Parts  114-1—114-60) 

Administrative  practice  and 
procedure.  Federal  buildings  and 
facilities,  Government  property 
management.  Handicapped,  Housing, 
Metals,  Motor  vehicles.  Surplus 
Government  property.  Transportation, 
Grant  programs,  Loan  programs. 


Manufactvued  homes,  Relocation 
assistance,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  and  under  this  authority  of  5 
U.S.C.  301,  41  CFR  Chapter  114  is 
removed  as  set  forth  below. 

Dated:  July  25. 1995. 
Bonnie  R.  Cohen, 

Assistant  Secretary — Policy,  Management 
and  Budget. 

Part  114-1  [Removed) 

1.  Part  114-1  is  removed. 
Part  114-3  [Removed] 

2.  Part  114-3  is  removed. 
Part  114-19  [Removed] 

3.  Part  114-19  is  removed. 
Part  114-25  [Removed] 

4.  Part  114-25  is  removed. 
Part  114-26  [Removed] 

5.  Part  114-26  is  removed. 
Part  114-27  [Removed] 

6.  Part  114-27  is  removed. 
Part  114-28  [Removed] 

7.  Part  114-28  is  removed. 
Part  114-30  [Removed] 

8.  Part  114-30  is  removed. 
Part  114-38  [Removed] 

9.  Part  114-38  is  removed. 
Part  114-40  [Removed] 

10.  Part  114—40  is  removed. 
Part  114-41  [Removed] 

11.  Part  114—41  is  removed. 
Part  114-42  [Removed] 

12.  Part  114-42  is  removed. 
Part  114-43  [Removed] 

13.  Part  114—43  is  removed. 
Part  114-44  [Removed] 

14.  Part  114—44  is  removed. 
Part  114-45  [Removed] 

15.  Part  114—45  is  removed. 
Part  114-46  [Removed] 

16.  Part  114-46  is  removed. 
Part  114-47  [Removed] 

17.  Part  114—47  is  removed. 
Part  114-50  [Removed] 

18.  Part  114-50  is  removed. 

Subpart  114-51.1  Appendix  I 
[Removed] 

19.  Subpart  114-51.1  App>endix  is 
removed. 


Part  114-60  [Removed] 

20.  Part  114-60  is  removed. 
(PR  Doc  95-19081  Filed  8-3-95;  8:45  am] 

BOJJNG  CODE  4310-RF-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

Ctianges  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Final  rule. 

SUMMARY:  Modified  base  (1%  annual 
chance)  flood  elevations  are  finalized 
for  the  communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premiimi  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  DATE:  The  effective  dates  for 
these  .modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
(FIRMs)  in  effect  for  each  listed 
community  prior  to  this  date. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate.  500  C  Sti^et  SW., 
Washington,  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  modified  base  flood  elevations 
for  each  community  listed.  These 
modified  elevations  have  been 
published  in  newspapers  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Associate  Director  has  resolved  any 
appeals  resulting  from  this  notification. 


The  modified  base  flood  elevations 
are  not  listed  for  each  community  in 
this  notice.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  piu^uant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973, 42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  ciurenUy 
effective  community  nimiber  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
commimity  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  Part  10, 


Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  maintain  commimity 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review, 
58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements.  Accordingly,  44  CFR  part 
65  is  amended  as  follows: 

PART  65— {AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR.  1979  Comp..  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 


Connecticut:  Hartford 
County  (FEMA  Dock- 
et No.  7129). 


Connecticut:  New 
Haven  County  (FEMA 
Docket  No.  7127). 


JMI 


Location 


Town  of  Berlin 


Town  of  Madison 


Dates  and  name  of  news- 
paper where  notice  was 
put)lished 


Fel)ruary  6,  1995,  Feb- 
ruary 13,  1995,  The 
Herakj. 


January  4,  1 995,  January 
11,  1995,  Shoreline 
Times. 


Chief  executive  officer  of 
community 


The  Honorable  Robert  J. 
Peters,  Mayor  of  the 
Town  of  Berlin,  240 
Kensington  Road,  Ber- 
lin, ConnectkJut  06037. 

Mr.  Thomas  Rylander, 
First  Selectman  for  the 
Town  of  Madison,  Eight 
Campus  Drive,  Madi- 
son, Connecticut  06443. 


Effective  date  of 
modification 


January  30, 
1995. 


December  22, 
1994. 


Community 
No. 


0900220 


090079  C 
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State  arxj  county 

Locatkjn 

Dates  and  name  of  news- 
paper wtiere  notk:e  was 
put)lished 

Chief  executive  officer  of 
community 

Effective  date  of 
modification 

Community 
No. 

Florida:  Orange  County 

Unkxxporated  Areas 

January  18,  1995,  January 

Ms.  Jean  Bennett,  Orange 

January  11, 

120179  F 

(FEMA  Docket  No. 

25.  1995.  Orlando  Sen- 

County Administrator, 

1995. 

7127). 

tinel. 

P.O.  Box  1393,  Or- 

lando, Ftorida  32802- 
1393. 

Georgia:  Cobb  County 

Unkx>rporated  Areas  

January  17,  1995,  Decem- 

Mr. William  J.  Byrne, 

November  29, 

130052 

(FEMA  Docket  No. 

ber  6,  1994.  December 

Chairman  of  the  Board 

1994. 

7127). 

• 

13, 1994,  Marietta  Daily 
Journal. 

of  Commissioners,  100 
Cherokee  Street,  Suite 
300,  Marietta.  Georgia 
30090-9680. 

Georgia:  Gwinnett 

Unincorporated  Areas  

January  10. 1995.  January 

Mr.  Wayne  Hill.  Chaimian 

April  17.  1995  ... 

130322 

County  (FEMA  Dock- 

17.1995.  Gwinnett  Post 

of  the  Gwinnett  County 

et  No.  7127). 

Tribune. 

Board  of  Supervisors. 
75  Langley  Drive. 
Lawrenceville.  Georgia 
30245. 

IHinois:  Unincorporated 

Cook  County  

September  2. 1994.  Sep- 

Mr. RkJhard  J.  Phelan, 

August  26,  1994 

170054  B 

Areas  (FEMA  Docket 

tember  9.  1994.  The 

Presklent  of  the  Cook 

No.  7127). 

Chicago  Tribune. 

County  Board  of  Conrv 

missioners.  118  North 
Clark  Street,  Suite  537, 
Chicago.  Illinois  60602. 

Induma:  Vigo  County 

Unfcorporated  Areas  

December  30. 1994.  Janu- 

Mr. John  A.  Scott,  Presi- 

April 5.  1995  

180263 

(FEMA  Docket  No. 

ary  6.  1995.  Tribune- 

dent  of  the  Vigo  County 

7127). 

Star. 

Board  of  Commis- 
sioners. Vigo  County 
Security  Annex,  201 
Cherry  Street.  Jene 
Haute.  Indiana  47807. 

North  Carolina:  Gaston 

City  of  Gastonia  

January  17.  1995  January 

The  Honorable  James  B. 

January  10. 

370100  D 

County  (FEMA  Dock- 

24,1995  The  Gaston 

Garland.  Mayor  of  the 

1995. 

et  No.  7127). 

Gazette. 

City  of  Gastonia.  P.O. 
Box  1748,  Gastonia, 
North  Carolina  28053- 
1748. 

North  Carolina:  Pitt 

City  of  Greenville 

November  23.  1994.  No- 

The Honorable  Nancy  M. 
Jenkins.  Mayor  of  the 

March  1   1995 

370191  B 

County  (FEMA  Coun- 

vember 30.  1994.  DaHy 

ty  No.  7123). 

Reflector. 

City  of  Greenville,  P.O. 

Box  7207,  Greenville, 
North  Carolina  27835- 
/207. 

Ohto:  Miami  County 

Unk»rporated  Areas  

November  23.  1994.  No- 

Mr. Rrchard  Adams.  Presi- 

May 16.  1995  .... 

390398  B 

(FEMA  Docket  No. 

vember  30.  1994,  Troy 

dent  of  the  Miami  Coun- 

7123). 

Daily  News. 

ty  Commissioners,  201 
West  Main  Street.  Troy. 
Ohk)  45373. 

Ohk):  Franklin  and 

City  of  Westerville  

January  1 8,  1 995,  January 
25, 1995,  Westerville 

Mr.  David  Lindimore  Man- 

April  25.  1995  ... 

390179  F 

Delaware  Counties 

ager  of  the  City  of 

(FEMA  Docket  No. 

News  and  Put)lic  Opin- 

Westen/ille.  21  South 

7127). 

ton. 

State  Street, 
Westerville.  Ohk)  43081 . 

' 

Pennsylvania:  Berks 

Borough  of  Wyomissing  ... 

December  19.  1994.  De- 

Mr. David  Y.  Bausher. 

December  12. 

421375  A 

County  (FEMA  Dock- 

cember 26,  1994, 

Manager  of  the  Borough 

1994. 

et  No.  7127). 

Times-Eagle. 

of  Wyomissing,  22 
Reading  Boulevard. 
Wyomissing.  Pennsylva- 
nia 19610-2083. 

South  Carofina:  Lexing- 

UnKorporated Areas  

December  14. 1994.  De- 

Mr. Bruce  Rucker,  Chair- 

December 7, 

450129 

ton  County  (FEMA 

cember  21.  1994,  The 

man  of  the  Lexington 

1994. 

Docket  No.  7127). 

State. 

County  Council.  212 
South  Lake  Drive.  Lex- 
ington. South  Carolina 
29072. 
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State  and  county 


Tennessee:  Shelby 
County  (FEMA  Dock- 
et No.  7129). 


Wisconsin:  La  Crosse 
County  (FEMA  Dock- 
et No.  7104). 


Location 


Unkx>rporated  Areas 


City  of  La  Crosse 


Dates  and  name  of  nevts- 

paper  where  notice  was 

publistied 


January  27. 1995.  Feb- 
mary  3.  1995,  Daily 
News. 


Junes.  1994.  June  15. 
1994,  La  Crosse  Trib- 
une. 


Chief  executive  offk»r  of 
community 


Mr.  James  Kelly,  Shelt>y 
County  Chief  Adminis- 
trative officer,  160  North 
Main  Sti^eet,  Suite  850. 
Memphis.  Tennessee 
38103. 

The  Honorable  Patnck 
Zieike,  Mayor  of  the  City 
of  La  Crosse,  400  La 
Crosse  Sti^eet,  La 
Crosse.  Wisconsin 
54601. 


Effective  date  of 
modification 


January  20. 
1995. 


June  2.  1994 


Community 
Nc. 


470214  E 


555562B 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance") 

Dated:  July  28. 1995. 
Richard  T.  Moore, 
Associate  Director  for  Mitigation. 
(PR  Doc.  95-19217  Filed  8-3-95;  8:45  am) 

BILUNO  CODE  6718-03-P 


44CFRPart65 
[Docket  No.  FEMA-7141] 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency.  FEMA. 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  lists 
commimities  where  modification  of  the 
base  (1%  annual  chance)  flood 
elevations  is  appropriate  because  of  new 
sci^itific  or  technical  data.  New  flood 
insurance  premium  rates  will  be 
calculated  from  the  modified  base  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  (FIRMs)  in 
eH^ect  prior  to  this  determination  for 
each  listed  community. 

From  the  date  of  the  second 
.publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Associate  Director  reconsider  die 
changes.  The  modified  elevations  may 
be  changed  during  the  90-day  period. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
commimity.  The  respective  addresses 
are  Usted  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley.  P.E..  Chief,  Hazard 
Identification  Branch,  Mitigation 


Directorate,  500  C  Street.  SW.. 
Washington,  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
modified  base  flood  elevations  are  not 
listed  for  each  commimity  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsi  Oration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq..  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
commimity  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  commimity  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
&x)m  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 


environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  maintain  community 
ehgibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classificatitm 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30,  1993.  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612.  Federalism, 
dated  October  26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements.  Accordingly,  44  CFR  part 
65  is  amended  as  follows: 

PART  65— {AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp.,  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 


JMI 
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$65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 
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State  and  county 

Locatk>n 

Dates  and  name  of 
newspaper  wtiere  no- 
tice was  published 

Chief  executive  officer  of  community 

Effective  date  of 
modification 

ComrTHJnity 
No. 

Flofkte;  Orange 

Unincorporated 

June  23,  1995,  June 

Mr.  Ajit  Lak:handani,  P.E.,  Acting  Di- 

May 22.  1995  

120179  D 

Areas  of  Orange 

30.  1995,  The  Or- 

rector,   4200    South    John   Young 

County. 

lando  Sentinel. 

Parkway,  Orlando,  Fkxida  32839- 
9205. 
The  Honorable  Bernard  Forrest,  850 

Illinois:  Lake  and 

Village  of  DeerfieM . 

April  20,  1995,  April  27. 

April  13,  1995 

170361 

Cook. 

1995.  Dee/lteWffe- 
view. 

Waukegan  Road,  Deerfiekl,  Illinois 
60015. 

^4orttl  Carolina: 

Unincorporated 

March  28,  1995,  April 

Mr.  Robert  V.  Owens,  Chairman  of 

March  20,  1995  .. 

375348  D 

Dare.     * 

Areas  of  Dare 

4,  1995.  The  Coast- 

the  Dare  County  Board  of  Commis- 

County. 

land  Times. 

sioners,  P.O.  Box  1000,  Manteo, 
North  Carolina  27954. 

North  Carolina: 

Unincorporated 

June  6.  1995.  June  13, 

Mr.  Robert  V.  Owens,  Chairman  of 

May  30. 1995  

375348  D 

Dare. 

Areas. 

1995,  The  CoastSand 
Times. 

the  Dare  County  Board  of  Commis- 
sioners, P.O.  Box  1000,  Manteo, 
North  Carolina  27954. 

Pennsylvania:  Berks 

Township  of  South 

May  31.  1995.  June  7, 

Mr.  J.  Philip  Preston,  Chaimian  of  the 

May  24,  1995  

421107  B 

Heidelt>erg. 

1995 .  Reading 
Times-Eagle. 

Township  of  South  Heidelberg 
Board  of  Supervisors,  68A  North 
Galen  Hall  Road,  Wemersville, 
Pennsylvania  19656. 

Tennessee:  Sevier  . 

City  of  Sevien/ille  ... 

May  25,  1995,  June  1, 
1995,  The  Mountain 
Press. 

The  Honorable  Bryan  Atchley,  Mayor 
of  the  City  of  Sevierville,  P.O.  Box 
5500,  Sevierville,  Tennessee 
37864-5500. 

May  18, 1995  

475444 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  July  28, 1995. 
Richard  T.  Moore, 
Associate  Director  for  Mitigation. 
[PR  Doc.  95-19218  Filed  8-3-95;  8:45  am] 
MLLMO  COOC  Cn»-03-P 


44CFRPart67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Final  rule. 

SUMMARY:  Base  (1%  annual  chance) 
flood  elevations  and  modiGed  base 
flood  elevations  are  made  final  for  the 
commimities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 


are  available  for  inspection  as  indicated 
on  the  table  below. 

ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  belojv. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-2756. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  makes  final 
determinations  listed  below  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed.  The  proposed  base  flood 
elevations  and  proposed  modified  base 
flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  CFR  part  67. 


The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because  final 
or  modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
Nadonal  Flood  Insurance  Program.  No 
regulatory  flexibility  analysis  has  been 
prepared. 


Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
,  Order  12778. 

Administrative  practice  and 
procedure,  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp..  p.  376. 

f  67.11    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows: 


Source  of  fkxxling  and  kxation 


Connecticut 


East  Lyme  (Towm),  New  Lon- 
don County  (FEMA  Docket 
No.  7128) 

LaSmer  Brook: 
Approximately  .3  mile  down- 
stream of  Rock  Fill  Dam  

Approximately  1.100  feet  up- 
stream of  Chapman  Drive  ... 

Maps  available  for  inspection 
at  the  Office  of  Zoning  En- 
forcement, Town  htall,  108 
Pennsylvania  Avenue, 
Niantic,  Connecticut 


Montviile  (Town),  New  Lon- 
don County  (FEMA  Doclcet 
No.  7128) 

Latimer  Brook: 
Approximately  380  feet  up- 
stream of  Beckwith  Road  .... 
Approximately  280  feet  down- 
stream of  Silver  Falls  Road  . 
Trading  Cove  Brook: 


#Depthin 
feet  above 

ground. 

*  Elevation 

in  feet 

(NGVD) 


•79 
•98 


•99 
•150 


Source  of  flooding  and  kxation 


Approximately  300  feet  up- 
stream of  confluence  of 
Ford  Brook  and  Great  Plain 
Brook 

Approximately  300  feet  up- 
stream of  ttie  confluence  of 
GokJmine  Brook 


Maps  available  for  inspection 
at  the  Office  of  Planning  and 
Zoning,  310  Norwich-New 
London  Turnpike, 
Uncasvilie,  Connecticut 


iilinois 


Eimhurst  (City),  DuPage 
County  (FEMA  Docket  No. 
7130) 

Unnamed  Ponding  Area: 
Located  nortti  of  Van  Buren 
Street,  south  of  Ma(£son 
Street,  east  of  Hillside  Ave- 
nue, and  west  of  Bryan  Ave- 
nue   

Located  north  of  Butterfiekj 
Road,  south  of  Harrison 
Street,  east  of  Spring  Ave- 
nue, and  west  of  Saykx  Av- 
enue   

Maps  availat>le  for  inspection 
at  ttie  Public  Works  Depart- 
ment Eimhurst  City  HaH, 
209  North  York  Street.  Eim- 
hurst Illinois. 


MICHIGAN 


Midland  (City),  B^  and  Mid- 
land Counties  (FEMA  Dock- 
et No.  7128) 

Chippewa  Riven 
At  corporate  limits  (approxi- 
mately 2.58  miles  upstream 
of  \he  confluence  with 

Tittat)awasee  River)  .„ 

Approximately  1  mile  up- 
stream of  corporate  limits 
(approximately  3.53  miles 
upstream  of  the  confluence 
with  Tittabawasee  River)  .... 
Inman  Drain: 

At  Dublin  Road 

Approximately  1 ,375  feet  up- 
stream of  Dublin  Road 

Sturgeon  Creek: 
Approximately  .4  mile  up- 
stream of  Cemetary  En- 
trance Road 

Approximately  .5  mile  up- 
stream of  Cemetary  En- 
trance Road 

Tittabawassee  Riven 

At  Dublin  Road 

Approximately  1 2  miles  up- 
stream of  Dublin  Road  


«Oepthin 
feet  atx)ve 

ground. 

•Elevation 

in  feet 

(NGVD) 


•30 


•71 


•662 


•661 


•617 


617 


•616 


•617 


•616 


•616 


Source  of  fkxxSng  and  kKation 


Maps  available  for  Inspection 
at  ttie  Midland  City  Planning 
Departtnent  City  Hall,  333 
West  Ellsworttt,  Midland, 
Mtehigan. 


NEW  JERSEY 


Cape  May  Point  (Borough) 
(FEMA  Docket  No.  7130) 

Atlantic  Ocean: 
Approximately  100  feet  soutfv 
west  of  ttie  intersectkjn  of 
Harvard  and  Coral  Avenues 
Approximately  300  feet  south- 
west of  ttie  intersection  of  Har- 
vard and  Coral  Avenues  

At  the  intersection  of  Pearl  Av- 
enue and  Cape  Avenue 

Maps  available  for  Inspection 
at  ttie  Cape  May  Point  Mu- 
nicipal Building,  Cape  May 
Point  New  Jersey. 


Delran  (Township),  Bur- 
lington County  (FEIMA 
Docket  Na  7128) 

Swedes  Run: 
Approximately  0.82  mile  up- 
stream of  Broad  Street 

Approximately  850  feet  up- 
stream of  Bridgeboro  Ftoad  . 
Maps  available  for  Inspection 
at  the  Township  Clerk  Office, 
1050  Chester  Avenue,  Delran, 
l>lew  Jersey. 


NEW  YORK 


Schroon  (Town),  Essex 
County  (FEMA  Docket  No. 
7128) 

Schroon  Lake:  Entire  stioreline 

wittiin  community  

Paradox  Lake:  Entire  stioreline 

within  community  

Schroon  Riven 
At  confluence  witti  Schroon 

Lake 

At  ttie  upstream  skle  of  U.S. 

Route  9 

Paradox  Creek: 
At  confluence  with  Schroon 

River  

At  downstream  side  of 
Fraternaland  Road  

Maps  available  for  Inspection 

at  the  Town  Hall,  South 
Street,  Schroon  Lake,  New 
York. 


•617    Wilmington     (Town),     Essex 
County  (FEMA  Docket  No. 
•617        7128) 

West  Branch  Ausable  Riven 


(Depth  in 
feet  atxjve 

ground. 

*  Elevatk>n 

in  feet 

(l>K3VD) 


•12 

•15 
•10 


•12 
•34 


•812 
•824 

•812 
•833 

•823 
•848 
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JMI 


Source  of  flooding  and  location 


Approximatety  270  feet  down- 
stream of  downstream  cor- 
porate limit 

At  State  Route  86  (upstream 
crossing)  

Maps  available  (or  Inspection 

at  the  Community  Center, 
Springfield  Road,  Wilmington, 
New  York. 


OHIO 


Florida  (Village),  Hertry  County 
(FEMA  Docket  No.  7130) 

Maumee  River. 
Approximately  0.57  mile  down- 
stream of  the  Henry  Street 

txidge 

Approximatety  1 ,700  feet  up- 
stream of  the  Henry  Street 
txidge 

Maps  available  for  Inspection 

at  the  Village  of  Florida  Cleric's 
Office.  East  High  Street, 
Route  2,  Napoleon,  Ohio. 


Henry  County  (tinlncor- 
porated  Areas)  (FEMA 
Docket  No.  7130) 

Maumee  River. 

Approximately  1 .9  miles  down- 
stream of  the  confluence  of 
Big  Creek 

Approximately  2  miles  up- 
stream of  County  Road  2 
(Henry  Street) „„ 

Maps  available  for  Inspection 

at  the  Henry  County  Planning 
OffKe,  104  East  Washington 
Street.  Hahn  Center,  Suite 
301 ,  Napoleon,  Ohio. 


Laurelville  (Village),  Hocking 
County  (FEMA  Docket  No. 
7124) 

Laurel  Run: 
Approximately  960  feet  dowrv 
stream  of  downstream  cor- 
porate limits  at  ttie  corv 
fluence  with  Salt  Creek 

Approximately  50  feet  up- 
stream of  upstream  cor- 
porate limits 

Salt  Creek: 

Approximately  0.5  mile  down- 
stream of  tfie  confluence  of 
Laurel  Run 

At  the  confluence  of  Laurel 

Run 

Maps  availat>le  for  Inspection 

at  the  Office  of  the  Mayor, 

Laurelville,  Ohio. 


fOepth  in 

feetatx)ve 

ground. 

*  Elevation 

in  feet 

(NGVD) 


•805 
•1.075 


•663 
•665 


•650 


•667 


•742 
•745 

•736 
•742 


*Depthin 

feet  above 

Source  of  flooding  arx]  k>cation 

ground. 
*  Elevation 

in  feet 

(NGVD) 

Meigs      County      (Unincor- 

porated     Areas)      (FEMA 

Docket  No.  7124) 

Ohio  Riven 

Approximately  5.0  river  miles 

downstream  of  U.S.  Route 

33 

•574 

Approximately  4.5  river  miles 

upstream  of  Belleville  Dam  . 

•603 

Maps  available  (or  inspection 

at  the  Commissbners  Office, 

Courttiouse,  Second  Street, 

Pomeroy,  Ohio. 

PENNSYLVANIA 

Allenport    (Borough),    Wash- 

ington      County       (FEMA 

Docket  No.  7128) 

Monongahela  Riven 

Approximately  0.4  mile  dowrv 

stream  of  Trilxjtary  1  

•766 

Approximatety  2.3  miles  up- 

stream of  confluence  of 

Hooder  Run  

•768 

Map«  available  (or  Inspection 

at  the  Borough  Bui  Wing,  Main 

Street,  Allenport,  Pennsylva- 

nia. 

Belle  Vernon  (Borough),  Fay- 

ette County  (FEMA  Docket 

No.  7128) 

Monongahela  River 

Approximately  40  feet  up- 

stream of  tjridge  (1-70)  (at 

downstream  corporate  limit) 

•764 

Approximatety  0.88  mile  up- 

stream of  bridge  (1-70)  (at 

upstream  corporate  limit)  .... 

•765 

■Maps  available  (or  Inspection 

at  the  Borough  Hall,  61  Samp- 

son Street,  Belle  Vernon, 

Pennsylvania. 

Brownsville  (Borough),  Fay- 

ette County  (FEMA  Docket 

No.  7128) 

Monongahela  Riven 

Approximately  0.38  mile  down- 

stream of  U.S.  Route  40 

bridge  

•774 

Approximately  1.09  rniles  up- 

stream of  Brownsville  bridge 

•775 

Dunlap  Creek: 

At  confluence  with 

Monongahela  River  

•775 

Approxinrrately  0.85  mile  up- 

stream of  Brownsville  Ave- 

nue bridge  

•775 

Maps  available  for  inspection 

at  the  Borough  Hail,  2nd  and 

High  Street,  Brownsville, 

Pennsylvania. 

"■ 

Source  of  flooding  and  location 


Brownsville  (Township),  Fay- 
ette County  (FEMA  Docket 
No.  7128) 

Monongahela  Riven 

Approximately  1 ,500  feet 
downstream  of  CONRAIL 
bridge  

Approximately  0.43  mile  up- 
stream of  CONRAIL  bridge  . 
Dunlap  Creek: 

Approximately  750  feet  down- 
stream of  CONRAIL  bridge  . 

Approximately  1 ,870  feet 
downstream  of  CONRAIL 

bridge 

Redstone  Creek: 

At  the  confluence  with 
Morrangahela  River  

Approximately  0.83  mile  up- 
stream of  CONRAIL  bridge  . 

Maps  available  (or  inspection 

at  the  Tax  Collector's  Office, 
Union  Street,  Brownsville, 
Pennsylvania. 


Carroll  (Township),  Washing- 
ton County  (FEMA  Docket 
No.  7128) 

Moiwngahela  Riven 

At  downstream  corporate  lim- 
its   

Approximately  525  feet  up- 
stream of  upstream  cor- 
porate limits  

Pigeon  Creek: 

Approximately  0.9  mile  down- 
stream of  State  Route  481  . 

At  State  Route  481  

Maps  available  (or  ins|}ection 

at  tfie  Township  Hall,  130 
Baird  Street,  Carroll,  Penn- 
sylvania. 


Centervllle  (Borough).  Waslt- 
Ington  County  (FEMA 
Docket  No.  7128) 

Monongahela  Riven 
Approximately  1 .70  miles 
downstream  of  confluence 

of  Two  Mile  Run 

Approximately  1 .57  miles  up- 
stream of  Maxwell  Locks 
and  Dam 


Maps  available  (or  Inspection 

at  Vhe  Borough  BuiMing,  Route 
40.  National  Pike  West. 
Centerville,  Pennsylvania. 


Eulalia  (Township),  Potter 
County  (FEMA  Docket  No. 
7128) 

Allegheny  Riven 


«Depthin 
feet  above 

§  round, 
levation 
in  feet 
(NGVD) 


•773 
•774 

•774. 

•775 

•773 
•773 


•756 
•761 


•756 
•756 


•775 


•781 


Source  of  flooding  and  location 


Approximately  700  feet  down- 
stream of  the  Township  of 
Eulalia's  downstream  cor- 
porate limits 

Approximately  0.4  mile  up- 
stream of  the  Township  of 
Eulalia's  upstream  corporate 
limits  

Maps  avallat)le  tor  Inspection 

with  the  Ms.  June  Bunnell, 
Township  Secretary,  RD  3, 
Coudersix>rt,  Penr^ylvania. 


Marion  Center  (Borough),  In* 
dtana  County  (FEMA  Dock- 
et No.  7120) 

Unnamed  Tritxjtary  to  Pine  Run: 

Approximately  1 ,300  feet 
downstream  of  South  Manor 
Street  (State  Route  403) 

Approximately  1 ,240  feet  up- 
stream of  State  Route  1025 
Tributary  to  Unnamed  TritKitary 

to  Pine  Run: 

At  the  confluence  with 
Unnamed  Tributary  to  Pine 
Run 

Approximately  0.6  mile  up- 
stream of  confluence  with 
Unnamed  Tributary  to  Pine 
Run 

Maps  avallal)le  (or  inspection 

at  the  Marion  Center  Milling 
Company,  101  South  Manor, 
Marion  Center,  Pennsylvania. 


(Borough),  Fayette 
County  (FEMA  Docket  No. 
7128) 

Monongahela  Riven 
At  downstream  corporate  linr)- 

its 

At  upstream  corporate  limits  ... 

Maps  av8llat>le  for  Inspection 

at  the  Newell  Borough  BuikJ- 
ing.  Second  Street,  Fayette 
Ci^,  Pennsylvania. 


Stroud  (Township),  Monroe 
County  (FEMA  Docket  No. 
7128) 

McMichaels  Creek: 
At  downstream  corporate  Km- 

«s 

At  upstream  corporate  limits  ... 

Maps  available  (or  inspection 

with  Mr.  W.  J.  Gtretkowski, 
Chairman  of  the  Township  of 
Stroud,  Monroe  County,  1211 
North  5th  Street  Stroudsburg, 
Pennsylvania. 


»Dep(hin 

feet  atxsve 

ground. 

•  Elevation 

in  feet 

(NGVD) 


•1579 


•1632 


•1.257 
•1.324 


•1.271 


•1,317 


•769 
•771 


•425 
•458 


Source  of  flooding  and  k)catk>n 

«Depth  in 
feet  above 

ground. 

*  Elevation 

in  feet 

(NGVD) 

TENNESSEE 

Lauderdale  County  (Unincor- 
porated     Areas)      (FEMA 
Docket  No.  7128) 

Cane  Creek: 
At  eastern  corporate  Hmits 
with  Town  of  Ripley 

•333 

At  Illinois  Central  Gulf  Railroad 
Maps  available  (or  inspection 
at  the  Lauderdale  County  Ex- 
ecutive's Office,  County  Court- 
house, 100  Court  Square,  Ri(> 
ley,  Tennessee. 

•335 

WISCONSIN 

Cllntonvllle   (City).   Waupaca 
County  (FEMA  Docket  No. 
7128) 

Honey  Creek: 
Just  upstream  o(  South  Main 
Street 

*812 

Just  downstream  of  West  1st 
Street 

•820 

Pigeon  Riven 

Approximately  50  feet  up- 
stream of  Klemp  Road  

Just  upstream  of  Hemlock 
Street 

•794 
•808 

Maps  avallat>le  (or  Inspection 

at  the  City  Hall,  50  Tenth 
Street,  Clintonville,  Wisconsin. 

Ephralm      (Village),      Door 
County  (FEMA  Docket  No. 
7128) 

Lake  Michigan  (Green  Bay):  En- 
tire shoreline  within  the  com- 
munity   „ 

Maps  available  (or  Inspection 

at  the  Village  of  Ephraim  Ad- 
ministration Office,  10005  Nor- 
way Road,  Ephraim,  Wiscon- 
sin. 

•586 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  July  28, 1995. 

Richard  T.  Moore. 

Associate  Director  for  Mitigation. 

[FR  Doc.  95-19219  Filed  8-3-95;  8:45  am) 

BILUNO  CODE  STIS-OS-P 


DEPARTMENT  OF  ENERGY 

48  CFR  Part  939 
RIN  1991-AA81 

Acquisition  Regulation;  Acquisition  of 
Federal  Information  Processing 
Resources  by  Contracting 

AGENCY:  Department  oi'  Energy. 


ACTION:  Final  rule. 


SUMMARY:  The  Department  of  Energy 
(DOE)  today  issues  a  final  rule  to  amend 
the  Department  of  Energy  Acquisition 
Regulation  (DEAR)  to  add  regulations 
regarding  the  acquisition  of  Federal 
Information  Processing  Resources  by 
contracting.  This  rule  implements 
pertinent  parts  of  the  Federal 
Information  Resources  Management 
Regulation  (FIRMR)  to  prescribe  internal 
DOE  policies  relevant  to  the  acquisition 
of  Federal  Information  Processing  (FIP) 
resources.  The  rule  is  necessary  to 
establish  policy  regarding  contracting 
authority  for  heads  of  contracting 
activities  and  the  responsibilities  of  the 
contracting  officer  to  comply  with  the 
delegated  procurement  authority 
provided  by  the  (Jeneral  Services 
Administration.  Further,  the  rule  sets 
forth  the  Department's  policy 
concerning  contractor  acquisition  of  FIP 
resources. 

EFFECTIVE  DATE:  This  final  rule  will  be 
effective  September  5,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
P.  Devers  Weaver,  Office  of  Policy  (HR- 
51).  Office  of  Procurement  and 
Assistance  Management.  U.S. 
Department  of  Energy.  1000 
Independence  Avenue  SW., 
Washington,  D.C.  20585,  telephone  202- 
586-8250. 

SUPPLEMENTARY  INFORMATION: 

I.  Bacl(ground. 

A.  Discussion 

B.  Section-by-Section  Analysis 

II.  Public  Comments. 

III.  Procedural  Requirements. 

A.  Regulatory  Review 

B.  Review  Under  Executive  Order  12778 

C.  Review  Under  the  Regulatory  Flexibility 
Act 

D.  Review  Under  the  Paperwork  Reduction 
Act 

E.  Review  Under  Executive  Order  12612 

F.  National  Environmental  Policy  Act 

I.  Background 

A.  Discussion 

The  FIRMR,  codified  at  41  CFR  Part 
201,  is  the  primary  Govemmentwide 
regulation  for  the  acquisition, 
management,  and  use  of  FIP  resources. 
The  FIRMR  is  prepared,  issued  and 
maintained  by  the  Administrator  of  the 
CJeneral  Services  Administration  (GSA) 
under  the  authority  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949,  as  amended  (40  U.S.C. 
486).  Subpart  201.39  of  the  FIRMR 
prescribes  the  contracting  policies  and 
procedures  to  be  followed  by  Federal 
agencies  in  acquiring  FIP  resources.  The 
policies  and  procedures  set  out  in 
FIRMR  201-39  are  unique  to  the 
acquisition  of  FIP  resources,  and  are  to 
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be  used  in  conjunction  with  the  general 
Federal  contracting  policies  and 
procedures  of  the  Federal  Acquisition 
Regulation  (FAR). 

Part  39  of  the  FAR  requires  agencies 
to  follow  the  policies  and  procedures 
contained  in  the  FAR  when  acquiring 
FIP  resources,  except  in  those  areas 
where  the  FIRMR  prescribes  special 
policies,  procedures,  provisions,  or 
clauses  (see  FAR  39.001).  hi  addition, 
FAR  39.002(b)  includes  FIRMR  201-39 
as  an  appendix  to  the  FAR  as  an  aid  to 
contracting  officials  when  acquisitions 
are  conducted  under  GSA's  exclusive 
prociuement  authority. 

Section  201-3.301  of  the  FIRMR 
permits  agencies  to  issue  regulations  to 
implement  or  supplement  the  FIRMR  in 
their  agency  acquisition  regulations, 
where  such  regulations  pertain  solely  to 
the  acquisition  of  FIP  resources  by 
contracting.  These  amendments  amend 
the  DEAR  to  add  a  new  Part  939, 
Acquisition  of  Federal  Information 
Processing  Resoxirces  by  Contracting 
and  implement  pertinent  parts  of  the 
FIRMR  to  prescribe  internal  DOE 
poUcies  and  procedures  relevant  to  the 
acquisition  of  FIP  resources.  The 
amendments  now  promulgated  in  this 
final  rule  were  previously  published  in 
the  Federal  Register  in  a  notice  of 
proposed  rulemaking  on  December  2, 
1993  (58  FR  63556). 

Many  of  the  proposed  amendments 
contained  in  the  notice  of  proposed 
rulemaking  concerned  process  or 
procediu'al  matters  relating  to  the 
acquisition  of  FIP  resources.  Since  the 
publication  of  that  notice  of  proposed 
rulemaking,  efforts  began  throughout 
the  Administration  to  simplify 
regulations  and  streamline  the 
acquisition  process.  Accordingly, 
consistent  with  the  intent  of  the 
National  Performance  Review  and  the 
Department  of  Energy's  own  contract 
reform  initiative,  the  content  of  the 
proposed  rule  was  reviewed  subsequent 
to  its  publication  on  December  2, 1993 
to  determine  whether  the  rule  contained 
imnecessary  or  process-oriented 
requirements  not  suited  for  regulatory 
coverage.  As  a  result  of  that  review,  it 
was  determined  that  certain  sections  of 
the  proposed  rule  addressed  matters  of 
a  purely  procediu^l  or  process  natiue, 
and  could  appropriately  be  removed 
from  the  regulatory  coverage  without 
any  degradation  to  the  effectiveness  of 
the  Department's  FIP  resoiut:es 
management  and  acquisition.  The 
Department  intends  to  include,  where 
appropriate,  this  information  in  internal 
guidance  documents.  Following  is  a 
section-by-section  simmiary  of  the  final 
rule  which  also  indicates  which 


sections  in  the  proposed  rule  have  been 
deleted  and  which  were  retained. 

B.  Section-by-Section  Analysis 

The  regulations  at  48  CFR  Part  9  are 
amended  to  add  a  new  Part  939, 
Acquisition  of  Federal  Information 
Processing  Resources  by  Contracting. 
This  new  part  consists  of  54  subparts. 

Section  939.001  is  added  to  prescribe 
the  scope  of  Part  939.  However, 
language  in  the  original  notice  of 
proposed  rulemaking  permitting 
contracting  activities  to  establish  local 
procediu^s  that  may  be  needed  to 
further  implement  the  requirements  of 
Part  939  is  deleted. 

Subpart  939.1  addresses  general 
matters  concerning  the  FIRMR  system. 
Section  939.101-3  of  the  notice  of 
proposed  rulemaking,  which  provided 
that  the  procurement  request  initiator 
make  the  initial  assessment  of  FIRMR 
applicability  to  a  particular  acquisition, 
is  removed  from  this  final  rule. 

Section  939.101-5  explains  the 
niunbering  system  of  Part  939. 

Section  939.102,  which  explained  the 
existing  relationship  of  the  FAR,  the 
DEAR,  and  the  FIRMR,  is  not  included 
in  this  final  rule. 

Section  939.104-1  provides  policy  on 
the  processing  of  deviations  to  the 
FIRMR  within  DOE.  Language  in  the 
notice  of  proposed  rulemaking  that 
addressed  the  nature  of  the  information 
to  be  included  in  a  deviation  request  is 
not  included  in  this  final  rule. 

Section  939.106-3  addresses  the 
contracting  authority  of  individual 
Heads  of  the  Contracting  Activity  and 
the  responsibilities  of  the  contracting 
officer. 

The  procedures  for  processing  agency 
procurement  requests  originally  set  out 
in  the  notice  of  proposed  rulemaking  in 
Section  939.106-70  is  not  included  in 
this  final  rule. 

Subpart  939.2  provided  definitions  for 
words  and  terms  used  in  Part  939.  This 
section  is  being  deleted  from  the  final 
rule. 

Section  939.501-70  of  the  notice  of 
proposed  rulemaking  is  not  being 
included  in  the  final  rule.  That  section 
permitted  the  contracting  officer  to  issue 
a  synopsis  for  a  solicitation  in  advance 
of  receipt  of  procurement  authority  from 
GSA. 

Section  939.602-270  of  Subpart  939.6 
establishes  review  and  approval 
requirements  for  solicitations  and 
contracts  for,  or  using,  outdated  FIP 
equipment. 

Section  939.670  permitted  the 
issuance  of  draft  Statements  of  Work/ 
specifications  or  draft  solicitations, 
prior  to  actual  receipt  of  prociuement 
authority  to  permit  DOE  to  obtain 


information  &t>m  the  marketplace.  This 
section  is  not  included  in  the  final  rule. 

In  the  notice  of  proposed  rulemaking, 
Subpart  939.10  established  the 
responsibilities  of  the  procurement 
request  initiator  and  the  contracting 
officer  regarding  specifications  for 
security  and  privacy  requirements 
(Section  939.1001-70)  and  Federal 
standards  (Section  939.1002-70) 
appUcable  to  an  acquisition  for  FIP 
resources.  Section  939.1003-70 
addressed  the  requirements  of  Executive 
Order  12845,  "Purchase  of  Energy 
Efficient  Computers  by  Federal 
Agencies."  The  only  coverage  retained 
bom  the  notice  of  proposed  rulemaking 
is  the  language  of  Section  939.1003-70 
authorizing  the  Head  of  the  Contracting 
Activity  to  exempt  requirements  from 
the  requirements  of  the  Executive  Order. 

Section  939.1701-470  of  Subpart 
939.17,  as  set  out  in  the  notice  of 
proposed  rulemaking,  provided 
guidance  governing  the  period  of 
performance  of  contracts  for  FIP 
services  or  support  services.  This 
section  is  removed  in  the  final  rule. 

Section  939.4470  of  Subpart  939.44 
prescribes  the  policies  governing 
contractor  acquisitions  of  FIP  resources. 
A  new  paragraph  (c)  has  been  added  to 
clarify  situations  where  a  management 
and  operating  contractor  may  acquire 
FIP  resources  for  use  by  another 
contractor  of  DOE. 

n.  Public  Comments 

DOE  invited  interested  persons  to 
participate  in  this  rulemaking  by 
submitting  data,  views  or  arguments 
vdth  respect  to  the  DEAR  amendments 
set  forth  in  the  notice  of  proposed 
rulemaking.  The  public  comment  period 
closed  on  January  31, 1994,  a  period  of 
60  days.  EKiring  that  public  comment 
period,  no  comments  were  received  by 
DOE. 

m.  Procedural  Requirements 

A.  Regulatory  Review 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Plamiing  and 
Review,"  (58  FR  51735,  October  4, 
1993).  Accordingly,  today's  action  was 
not  subject  to  review,  under  that 
Executive  Order,  by  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget 
(0MB). 

B.  Review  Under  Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
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regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  2(b),  include 
eliminating  drafting  errors  and  needless 
ambiguify,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation: 
specifies  clearly  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings;  and  defines  key  terms. 
DOE  certifies  that  today's  final  rule 
meets  the  requirements  of  sections  2(a) 
and  2(b)  of  Executive  Order  12778. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

This  final  rule  was  reviewed  under 
the  Regulatory  Flexibility  Act  of  1980. 
Pub.  L.  96-354,  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  nde  wbidi  is  likely  to 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities. 
This  rule  will  have  no  impact  on 
interest  rates,  tax  policies  or  liabilities, 
the  cost  of  goods  or  services,  or  other 
direct  economic  factors.  It  will  also  not 
hflve  any  indirect  economic 
consequences,  such  as  changed 
construction  rates.  EXDE  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and,  therefore, 
no  regulatory  flexibility  analysis  has 
been  prepared. 

D.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  collection  or 
recordkeeping  requirements  are 
imposed  by  this  rule.  Accordingly,  no 
0MB  clearance  is  required  under  the 
Paperwork  Reduction  Act  of  1980  (44 
V.S.C.  3501.  et  seq.). 

E.  Review  Under  Executive  Order  12612 

Executive  Order  12612,  entitled 
"Federalism,"  52  FR  41685  (October  30, 
1987),  requires  that  regulations,  rules, 
legislation,  and  any  other  pohcy  actions 
be  reviewed  for  any  substantial  direct 
effects  on  states,  on  the  relationship 
between  the  Federal  government  and 
the  states,  or  in  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government.  If  there 
are  sufficient  substantial  direct  effects, 
then  the  Executive  Order  requires 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 


poUcy  action.  This  rule  will  not  aSect 
states. 

F.  National  Environmental  Policy  Act 

Pursuant  to  the  Coimcil  on 
Environmental  Quality  Regulations  (40 
CFR  1500-1508),  the  Departinent  has 
established  guidelines  for  its 
compliance  with  the  provisions  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321,  et  seq). 
Pursuant  to  Subpart  D  of  10  CFR  Part 
1021.  National  Environmental  Policy 
Act  Implementing  Procedures,  the 
Department  of  Energy  has  determined 
that  this  rule  is  categorically  excluded 
from  the  need  to  prepare  an 
environmental  impact  statement  or 
environmental  assessment.  This  rule 
delegates  contracting  authority  under 
categorical  exclusion  A6  of  Subpart  D. 

List  of  Subjects  in  48  CFR  Part  939 

Government  Procurement. 

Issued  in  Washington,  D.C  on  ]uly  26, 
1995. 

Richard  H.  Hopf, 

Deputy  Assistant  Secretary  for  Procurement 
and  Assistance  Management. 

For  the  reasons  set  forth  in  the 
preamble,  48  CFR  Chapter  9  is  amended 
as  set  forth  below: 

1.  A  new  Part  939,  Acquisition  of 
Federal  Information  Processing 
Resources  by  Contracting,  consisting  of 
Subparts  939.0  through  939.53,  is  added 
to  read  as  follows: 

PART  939— ACQUISITION  OF 
FEDERAL  INFORMATION 
PROCESSING  RESOURCES  BY 
CONTRACTING 

Subpart  939.0— Scope  of  Part 

Sec. 

939.001    Scope. 

Subpart  939.1  Federal  Infomiation 
Resources  Management  Regulation 
(FIRMR)  System 

939.101-5    Arrangement  of  part. 
939. 1 04-1    Deviations  from  the  FIRMR. 
939.106-3    Contracting  authority  and 
responsibilities. 

Subparts  939.2  through  939.54    [Reserved] 

Subpart  939.6    Competition  Requirements 

939.602-270    Outdated  FIP  equipment. 

Subparts  939.7  through  939.9    [Reserved] 

Subpart  939.10    Specifications,  Standards, 
and  Other  Purchase  Descriptions 

939.1003-70    Purchase  of  Energy  Efficient 
Computers  (Energy  Star) 


Subparts  939.11  through  939.43 
[RsMrved] 

Subpart  939.44    Subcontracting  pdieies 
and  procedures 

939.4470    Contractor  acquisitions  of  FIP 
resources. 

Subparts  939.45  through  939.53 
[Reserved] 

Authority:  42  U.S.C.  7254;  40  U.S.C 

486(c). 

Subpart  939.0    Scope  of  Part 

939.001    Scope. 

This  part  sets  forth  the  policies  that 
apply  to  the  contracting  for  Federal 
Information  Processing  (FIP)  resources 
by  the  Department  of  Energy  (DOE). 

Subpart  939.1  Federal  Information 
Resources  Management  Regulation 
(FIRMR)  System 

939.1 01  -5    Arrangement  of  part 

For  consistency  with  the  FIRMR  and 
the  FAR,  part  939  is  arranged  in  54 
subparts.  Within  each  subpart,  sections 
and  su'osections  are  numbered  to 
correspond  to  like  divisions  of  the 
FIRMR  where  the  intent  of  the  part  939 
sections  and  subsections  is  to 
implement  the  FIRMR  Where  the 
specific  section  or  subsection  is 
intended  to  supplement  the  FIRMR.  or 
where  specific  FIRMR  coverage  does  not 
exist,  the  section  or  subsection  number 
is  assigned  a  number  of  70  or  above. 

939.104-1    Deviations  from  the  FIRMR. 

(a)  Only  the  General  Services 
Administration  (GSA)  can  authorize 
class  deviations  and  individual 
deviations  from  the  FIRMR.  Within 
DOE,  contracting  officers  shall  submit 
requests  for  deviations  from  the  FIRMR 
to  the  Headquarters  Office  of  Clearance 
and  Support  for  approval  and 
subsequent  processing  with  GSA. 

(b)  Approval  Requirements.  The  Head 
of  the  Contracting  Activity  (HCA),  after 
coordination  with  local  counsel,  shall 
concur  in  requests  for  deviations  prior 
to  submission  to  the  Office  of  Clearance 
and  Support.  The  Procurement 
Executive  shall  approve  all  requests  for 
deviations  prior  to  submission  of  the 
request  to  GSA. 

939.1 06-3    Contracting  authority  and 
responsibilities. 

(a)  In  instances  where  a  specific 
acquisition  delegation  of  procurement 
authority  is  not  required  under  (FIRMR) 
41  CFR  201-20.305-3,  Specific 
Acquisition  Delegations,  each  HCA  may 
acquire  FIP  resources  up  to  50  percent 
of  the  regulatory  delegation  thresholds 
prescribed  in  (FIRMR)  41  CFR  201- 
20.305-1,  Regulatory  Delegations, 
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unless  different  thresholds  have  been 
established  either  in  the  HCA's 
delegation  of  contracting  authority,  or  in 
a  specific  agency  delegation  firom  GSA 
under  (FIRMR)  41  CFR201-20.305-2, 
Specific  Agency  Delegations  of 
Procurement  Authority  (DP A);  or,  in 
internal  DOE  guidance  documents. 

(b)  The  contracting  officer  is 
responsible  for  ensuring  compliance 
with  all  terms,  conditions,  and 
limitations  imposed  pn  DOE  under  a 
specific  acquisition  Delegation  of 
Procxirement  Authority  (DP A). 

(c)  The  contracting  officer  shall  not 
award  a  contract,  or  a  modification  to  an 
existing  contract,  when  the  value  of  the 
FTP  resources  portion  of  the  award, 
including  the  value  of  any  options, 
exceeds  DOE's  delegated  FIP 
procurement  authority  redelegated  to 
the  HCA  by  the  DSO.  Where  the 
anticipated  award  value  of  the  FIP 
resources  portion  of  the  contract,  or 
modification  to  the  contract,  exceeds 
DOE's  delegated  procurement  authority, 
DOE  shall  obtain  a  revised  delegation 
from  GSA  prior  to  award.  Where  the 
anticipated  award  value  of  the  FIP 
resources  portion  of  the  contract,  or 
modification  to  the  contract,  exceeds  the 
HCA's  redelegated  prociirement 
authority  for  that  acquisition,  the 
contracting  officer  shall  have  the 
redelegation  revised,  in  accordance  with 
internal  DOE  guidance  dociunents,  prior 
to  award. 

Subpart  939.2  tttrough  939.5  [Reserved] 

Subpart  939.6    Competition 
Requirements 

939.602-270    Outdated  FIP  equipment 

Solicitations  and  contracts  for,  or 
using,  outdated  FIP  equipment  shall  be 
submitted  to  the  Office  of  Clearance  and 
Support  for  review  and  approval.  The 
Office  of  Information  Management  shall 
review  these  documents  and  make  the 
decision  whether  to  allow  the 
acquisition  or  use  of  outdated  FIP 
equipment. 

Subparts  939.7  through  939.9    [Reserved] 

Sut>part  939. 1 0  Specifications, 
Standards,  and  Other  Purchase 
Descriptions 

939.1003-70    Purchase  of  Energy  Efficient 
Computers  (Energy  Star). 

Executive  Order  12845,  "Purchase  of 
Energy  Efficient  Computers  by  Federal 
Agencies,"  requires  agencies  to  acquire 
microcomputers,  including  personal 
computers,  monitors,  and  printers,  that 
meet  the  "Energy  Star"  requirements 
established  by  the  Environmental 
Protection  Agency  for  energy  efficiency. 
Solicitations  for  microcomputers  and 


peripheral  equipment,  issued  after 
October  21, 1993,  are  required  to 
include  a  requirement  that  equipment 
meet  the  "Energy  Star"  standard,  imless 
an  exemption  has  been  provided  by  the 
Head  of  the  Contracting  Activity  as 
authorized  imder  section  1(a)  of 
Executive  Order  12845. 

Subparts  939.11  through  939.43 
[Reserved] 

Subpart  939.44    Subcontracting  PoHcies 
and  Procedures 

939.4470    Contractor  acquisitions  of  FIP 
resources. 

(a)  Management  and  operating  (MSO) 
contracts.  Except  as  provided  in 
paragraph  (c)  of  this  section,  M&O 
contractors  and  their  subcontractors 
shall  not  be  used  to  acquire  FIP 
resources  unrelated  to  the  mission  of  the 
M&O  contract  either  for  sole  use  by  DOE 
employees  or  employees  of  other  DOE 
contractors,  or  for  use  by  other  Federal 
agencies  or  their  contractors. 

(b)  Other  than  M&O  contmcts.  Where 
it  has  been  determined  that  a  contractor 
(other  than  an  M&O  contractor  or  its 
subcontractor)  will  acquire  FIP 
resources  either  for  sole  use  by  DOE 
employees  or  for  the  furnishing  of  the 
FIP  resources  as  government-furnished 
property  imder  another  contract,  DOE 
will  obtain  any  needed  procurement 
authority  from  GSA  prior  to  having  the 
contractor  acquire  the  FIP  resources. 

(c)  Consoliaated  contractor 
acquisitions.  When  common  FIP 
resource  requirements  in  support  of 
DOE  programs  have  been  identified  and 
it  is  anticipated  that  the  consolidation  of 
such  requirements  will  promote  cost  or 
other  efficiencies,  the  Designated  Senior 
Official  for  Information  Management 
may  authorize  an  M&O  contractor  to 
acquire  FIP  resources  for  use  by  the 
following: 

(1)  One  or  more  other  contractor(s) 
performing  on-site  at  the  same  EXDE- 
owned  or  -leased  facility  as  the  M&O 
contractor,  or 

(2)  Other  M&O  contractors. 

Subparts  939.45  through  939.53 
[Reserved] 

[FR  Doc.  95-19010  Filed  8-3-95;  8:45  ami 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1023 

[Ex  Parte  No.  MC-100  (Sub-Mo.  6)] 

Single  State  Insurance  Registration 

AGENCY:  Interstate  Commerce 
Commission. 


ACTION:  Final  rule;  suspension  of 
effectiveness. 

SUMMARY:  The  Commission  is 
suspending  the  effectiveness  of  its 
recent  revisions  to  the  receipt 
provisions  of  its  Single  State  Insurance 
Registration  regulations.  The 
Commission  is  acting  in  response  to  a 
petition  by  state  interests.  The 
suspension  will  maintain  the  status  quo 
while  interested  parties  consider 
alternatives  to  the  existing  registration 
system. 

EFFECTIVE  DATES:  Effective  August  4, 
1995,  §  1023.5,  as  revised  at  60  FR 
30011,  June  7, 1995,  is  suspended  from 
August  4, 1995,  until  January  1, 1997. 
Section  1023.5  is  reinstated  effective 
August  4, 1995,  through  December  31, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  H.  Schwartz,  (202)  927-5299  or 
Joseph  H.  Dettmar,  (202)  927-5660. 
ITDD  for  the  hearing  impaired:  (202) 
927-5721.) 

SUPPLEMENTARY  INFORMATION:  In  a 
decision  in  Single  State  Insurance 
Registration.  9  I.C.C.2d  610  (1993). 
notice  pubUshed  at  58  FR  28932  on  May 
18, 1993,  the  Commission  adopted  final 
regulations  that  replaced  a  multi-state 
motor  vehicle  and  operating  authority 
registration  system  with  a  simplified, 
single-state,  insurance-based  registration 
system.  The  Commission  acted  pursuant 
to  Congressional  revisions  to  49  U.S.C. 
11506— Registration  of  Motor  Carriers 
by  a  State.  On  judicial  review,  in  Nat'l 
Ass'n  of  Regulatory  Util.  Comm'rs  v. 
ICC,  41  F.3d  721  (D.C.  Cir.  1994),  the 
court  found  that  the  Commission  had 
improperly  balanced  conflicting  policy 
goals  in  adopting  regulations  giving 
motor  carriers  the  authority  to  copy  the 
registration  receipts  required  by  law  to 
be  kept  in  each  motor  vehicle.  The  court 
remanded  the  matter  to  the  Commission 
for  further  consideration. 

Upon  consideration  of  the  court's 
opinion  and  the  comments  filed  by 
interested  parties,  the  Commission 
adopted  final  rules  revising  the  receipt 
provisions  of  the  regulations  in  a 
decision  served  June  6, 1995,  and  notice 
published  at  60  FR  30011  on  June  7, 
1995.  Under  the  revised  rules  at  49  CFR 
1023.5,  states  will  issue  official  copies 
of  registration  receipts,  and  motor 
carriers  will  be  required  to  maintain  an 
official  copy  in  each  reported  motor 
vehicle.  Motor  carrier  copying  of 
receipts  will  be  prohibited.  The  new 
rules  took  effect  July  7, 1995,  in  order 
to  cover  filings  relating  to  the  1996 
registration  year. 

By  a  petition  filed  July  11, 1995,  the 
National  Conference  of  State 


Transportation  Specialists  (NCSTS)  has 
requested  that  the  Commission 
postpone  the  effectiveness  of  its  revised 
rules  for  one  year.  The  American 
Trucking  Associations  and  the 
American  Insiu^nce  Association  have 
filed  letters  supporting  the  petition. 
NCSTS  indicates  that  it  is  working  with 
the  motor  carrier  and  insiu^ce 
industries  and  the  U.S.  Department  of 
Transportation  to  create  a  new 
insurance  program. 

In  order  to  maintain  the  status  quo 
while  interested  parties  consider 
alternatives  to  the  existing  registration 
system,  the  Commission  is  granting  the 
request.  However,  as  the  revised  rules 
went  into  effect  before  the  NCSTS  filed 
its  petition,  the  Commission  is 
suspending,  rather  than  postponing,  the 
effectiveness  of  the  revised  rules  and 
reinstating  the  rules  that  previously 
were  in  effect. 

Regulatory  Flexibility  CertificatioD 

j  I  Pursuant  to  5  U.S.C.  605(b),  we 
conclude  that  our  action  in  this 
proceeding  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  No  new 
regulatory  requirements  are  imposed, 
directly  or  indirectly,  on  such  entities. 
We  are  continuing  the  effectiveness  of 
rules  that  have  been  in  place  for  2  years 
and  suspending  the  effectiveness  of 
recently  revised  rules  foimd  not  likely 
to  have  a  significant  economic  impact. 
Thus,  the  economic  impact  on  small 
entities,  if  any,  is  not  likely  to  be 
significant  within  the  meaning  of  the 
Regulatory  Flexibility  Act. 

Environmental  and  Energy 
iConsiderations 

! '  We  conclude  that  this  action  will  not 
Significantly  affect  either  the  quality  of 
the  human  environment  or  the 
conservation  of  energy  resources. 

List  of  Subjects  in  49  CFR  Part  1023 

J  Insurance,  Motor  carriers.  Surety 
tonds. 
Accordingly,  49  CFR  chapter  X  is . 

I  mended  as  set  forth  below. 

PART  1023-STANDARDS  FOR 
REGISTRATION  WITH  STATES 

1.  The  authority  citation  for  part  1023 
continues  to  read  as  follows: 

|j  Authority:  49  U.S.C.  10321  and  11506;  5 
IJ.S.C.  553. 

I !  2.  Section  1023.5,  which  was  revised 
at  60  FR  30011  on  June  7, 1995,  is 
suspended  from  August  4, 1995,  until 
January  1, 1997. 

I I  3.  Section  1023.5  is  reinstated  from 
'August  4, 1995,  until  December  31, 
1996,  to  read  as  follows: 


§  1 023^    Registration  receipts. 

(a)  On  compUance  by  a  motor  carrier 
with  the  annual  or  supplemental 
registration  requirements  of  §  1023.4, 
the  registration  State  must  issue  the 
carrier  a  receipt  reflecting  that  the 
carrier  has  filed  the  required  proof  of 
insurance  and  paid  fees  in  accordance 
with  the  requirements  of  that  section. 

(1)  The  receipt  must  contain  only 
information  identifying  the  carrier  and 
specifying  the  States  for  which  fees 
were  paid.  Supplemental  receipts  need 
contain  only  information  relating  to 
their  imderlying  supplemental 
registrations. 

(b)  Receipts  issued  pursuant  to  a  filing 
made  during  the  annual  registration 
period  specified  in  §  1023.4(b)(2)  must 
be  issued  within  30  days.  All  other 
receipts  must  be  issued  by  the  30th  day 
following  the  date  of  filing  of  a  fully 
acceptable  supplemental  registration 
application.  All  receipts  shall  expire  at 
midnight  on  the  3 1st  day  of  December 
of  the  registration  year  for  which  they 
were  issued. 

(c)  A  carrier  is  permitted  to  operate  its 
motor  vehicles  only  in  those 
participating  States  with  respect  to 
which  it  has  paid  appropriate  fees. 

(d)  A  motor  carrier  may  make  copies 
of  receipts  to  the  extent  necessary  to 
comply  with  the  provisions  of 
paragraph  (e)  of  this  section.  However, 
it  may  not  alter  a  receipt  or  a  copy  of 

a  receipt. 

(e)  A  motor  carrier  must  maintain  in 
each  of  its  motor  vehicles  a  copy(ies)  of 
its  receipt(s),  indicating  that  it  has  filed 
the  required  proof  of  insurance  and  paid 
the  required  fees. 

(f)  The  driver  of  a  motor  vehicle  must 
present  a  copy(ies)  of  a  receipt(s)  for 
inspection  by  any  authorized 
government  personnel  on  reasonable 
demand. 

(g)  No  registration  State  shall  require 
decals,  stamps,  cab  cards,  or  any  other 
means  of  registering  or  identifying 
specific  vehicles  operated  by  a  motor 
carrier. 

Decided:  July  31, 1995. 

By  the  Commission,  Ciiairman  Morgan, 
Vice  Chainnan  Owen,  and  Commissioners 
Simmons  and  McDonald. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  95-19225  Filed  8-3-95;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  663 

[Docket  No.  941265-4365;  I.D.  072595B] 

Pacific  Coast  Groundfish  Fishery; 
Canary  Rockfish  and  Lingcod  Trip 
Limits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Inseason  adjustment;  request  for 

comments. 

-     ■  '  ■ 

SUMMARY:  NMFS  announces  inseason 
adjustments  to  the  trip  limits  for  canary 
rockfish  and  establishes  a  small  trip 
limit  for  trawl-caught  lingcod  smaller 
than  22  inches  (56  cm)  total  length. 
These  actions  are  intended  to  enable  the 
1995  harvest  guideline  for  canary 
rockfish  to  be  achieved,  and  to  provide 
a  reasonable  tolerance  for  small  lingcod. 
DATES:  Effective  August  1, 1995,  until 
the  effective  date  of  the  1996  annual 
specifications  and  management 
measures  for  the  Pacific  coast 
groundfish  fishery,  which  will  be 
published  in  the  Federal  Register. 
Comments  will  be  accepted  until 
August  15.  1995. 

ADDRESSES:  Comments  on  these  actions 
should  be  sent  to  Mr.  William  Stelle,  Jr.. 
Director,  Northwest  Region,  National 
Marine  Fisheries  Service,  7600  Sand 
Point  Way  NE.,  BIN  C15700.  Bldg.  1, 
Seattle,  WA  98115-0070;  or  Ms.  Hilda 
Diaz-Soltero,  Director,  Southwest 
Region,  National  Marine  Fisheries 
Service,  501  West  Ocean  Blvd.,  Suite 
4200,  Long  Beach.  CA  90802-4213. 
Information  relevant  to  these  actions  has 
been  compiled  in  aggregate  form  and  is 
available  for  public  review  during 
business  hours  at  the  office  of  the 
Director,  Northwest  Region,  NMFS 
(Regional  Director). 
FOR  FURTHER  INFORMATION  CONTACT: 
Wilham  L.  Robinson  206-526-6140;  or 
Rodney  R.  Mchinis  310-980-4040. 
SUPPLEMENTARY  INFORMATION:  These 
actions  are  authorized  by  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan,  which  governs  the  harvest  of 
groundfish  in  the  U.S.  exclusive 
economic  zone  off  the  coasts  of 
Washington,  Oregon,  and  California. 

On  January  9, 1995,  the  1995  Annual 
Specifications  and  Management 
Measures  for  Pacific  Coast  Groundfish 
Fishery  were  published  in  the  Federal 
Register  (60  FR  2331-2344).  The 
management  measures  were  amended 
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on  May  5. 1995  (60  FR  22303),  and  July 
19, 1995  (60  FR  37022).  At  its  June  1995 
meeting  in  Clackamas,  OR.  the  Pacific 
Fishery  Management  Council  (Council) 
considered  the  best  available  scientific 
information,  comments  from  its 
advisory  committees,  and  public 
testimony  before  recommending 
adjustments  to  the  management 
measiu^s  for  the  groundfish  fishery. 

Canary  Rockfisn.  Canary  rockfisn  is 
one  of  more  than  50  species  in  the 
Sebastes  complex  of  rockfish.  Based 
upon  the  best  available  information 
through  May  31, 1995,  NMFS  projected 
the  total  annual  catch  of  canary  rockfish 
to  be  only  435  mt  in  1995,  about  half  the 
850-mt  harvest  guideline  for  the 
Vancouver  and  Columbia  subareas.  The 
rate  of  landings  would  need  to  almost 
double  to  enable  the  harvest  guideline 
to  be  reached  by  the  end  of  the  year.  The 
Council  heard  testimony  that  canary 
rockfish  were  hard  to  catch  in  some 
areas,  and  that,  therefore,  the  trip  limit 
should  not  be  increased  in  case  there  is 
a  conservation  problem.  Other  fishers 
reported  that  the  current  trip  limit  was 
too  small,  and  the  surplus  catch  was 
being  discarded.  The  Council  had  no 
new  information  to  conclude  that  the 
harvest  guideline  for  this  species  was 
inappropriate.  Noting  that  canary 
rockfish  can  have  a  patchy  distribution 
and  may  be  available  to  some  gear  types 
in  some  areas  but  not  in  others,  the 
Council  recommended  increasing  the 
monthly  cumulative  trip  limit  for  canary 
rockfish  from  6,000  lb  (2,722  kg)  to 
9.000  lb  (4,082  kg),  so  that  the  harvest 
guideline  may  be  reached  in  1995.  (A 
aunulative  monthly  trip  limit  is  the 
maximum  amount  that  may  be  taken 
and  retained,  possessed,  or  landed  per 
vessel  in  a  calendar  month,  without  a 
limit  on  the  number  of  landings  or 
trips.)  If  landings  fall  short  of  the 
increased  trip  Umit,  further  analysis  will 
be  conducted  to  determine  if  this  is 
related  to  markets,  fishing  gear,  or 
resource  availability.  NMFS  concuirs 
with  the  Council's  recommendation  to 
provide  for  full  achievement  of  the 
harvest  guideUne,  and  to  minimize  trip 
limit  induced  discards.  No  change  is 
made  to  the  cumulative  monthly  trip 
limit  for  the  Sebastes  complex. 

Lingcod.  A  22-inch  (56  cm)  total 
length  minimum  size  limit  for  lingcod 
was  implemented  coastwide  for  the  first 
time  in  1995  (60  FR  2343,  January  9, 
1995).  At  its  June  1995  meeting,  the 
Council  heard  testimony  from  trawl 
fishers  that  it  was  unreasonable  to  be 
found  in  violation  if  only  a  few  fish  in 
the  catch  were  smaller  than  22  inches. 
The  Coimcil  agreed  and  recommended 
that  a  small  trip  limit  of  100  pounds  (45 
kg)  of  trawl-caught  sablefish  smaller 


than  22  inches  (56  cm)  be  allowed  in 
each  landing.  This  level  is  too  small  to 
encourage  targeting  on  small  juvenile 
fish,  will  provide  for  landing  fish  that 
otherwise  would  be  discarded  but 
probably  would  not  survive,  and  will 
provide  a  reasonable  level  of  tolerance 
to  the  size  limit  restriction.  (This  trip 
Umit  does  not  apply  to  hook-and-line 
caught  hngcod.  which  are  more  likely  to 
survive.  Even  at  this  low  level,  allowing 
retention  of  small  lingcod  with  hook- 
and-line  gear  could  encourage  target 
fishing  on  them.) 

NMFS  Actions 

NMFS  announces  the  following 
changes  to  the  1995  fishery 
specifications  and  management 
measures  for  the  limited  entry  fishery 
published  at  60  FR  2331-2344,  January 
9, 1995,  as  modified.  All  other 
provisions  remain  in  effect. 

1.  In  paragraphs  IV.C.(2)(a)(i).  (ii),  and 
(iii)  the  measures  dealing  with  canary 
rockfish  are  revised  as  follows: 

(i)  North  of  Cape  Lookout.  The 
cumulative  trip  limit  for  the  Sebastes 
complex  taken  and  retained  north  of 
Cape  Lookout  is  35,000  lb  (15,876  kg) 
per  vessel  per  month.  Within  this 
cumulative  trip  limit  for  the  Sebastes 
complex,  no  more  than  18,000  lb  (8,165 
kg)  may  be  yellowtail  rockfish  taken  and 
retained  north  of  Cape  Lookout,  and  no 
more  than  9,000  lb  (4,082  kg)  may  be 
canary  rockfish. 

(ii)  Cape  Lookout  to  Cape  Mendocino. 
The  cumulative  trip  limit  for  the 
Sebastes  complex  taken  and  retained 
between  Cape  Lookout  and  Cape 
Mendocino  is  50,000  lb  (22,680  kg)  per 
vessel  per  month.  Within  this 
cumulative  trip  limit  for  the  Sebastes 
complex,  no  more  than  40,000  lb 
(18,144  kg)  may  be  yellowtail  rockfish 
taken  and  retained  between  Cape 
Lookout  and  Cape  Mendocino,  and  no 
more  than  9,000  lb  (4,082  kg)  may  be 
canary  rockfish. 

(iii)  South  of  Cape  Mendocino.  The 
cumulative  trip  limit  for  the  Sebastes 
complex  taken  and  retained  south  of 
Cape  Mendocino  is  100,000  lb  (45,359 
kg)  per  vessel  per  month.  Within  this 
ciunulative  trip  limit  for  the  Sebastes 
complex,  no  more  than  30,000  lb 
(13,608  kg)  may  be  bocaccio  taken  and 
retained  south  of  Cape  Mendocino,  and 
no  more  than  9,000  lb  (4,082  kg)  may  be 
canary  rockfish. 

2.  Paragraph  IV.G.(l)  on  the  lingcod 
limited  entry  fishery  is  revised  as 
follows: 

(1)  Limited  entry  fishery.  The 
cumulative  trip  limit  for  lingcod  is 
20,000  lb  (9,072  kg)  per  vessel  per 
month.  Within  this  ciunulative  trip 
Umit.  no  more  than  100  lb  (45  kg)  of 


trawl-caught  lingcod  smaller  than  22    ; 
inches  (56  cm)  total  length  may  be  taken 
and  retained,  possessed,  or  landed  per 
vessel  per  fishing  trip.  Length 
measurement  is  explained  at  paragraph 
IV.A.(6). 

3.  Paragraphs  IV.G.(l)(b)(i)  and  (ii)  on 
lingcod  weight  conversion  are  revised  as 
follows: 

(i)  Headed  and  gutted.  The  product 
recovery  rate  (PRR)  for  headed  and 
gutted  lingcod  is  1.5.  Therefore,  the 
ciunulative  trip  limit  for  headed  and 
gutted  lingcod  is  13.333.3  lb  (6,048  kg) 
processed  weight  per  vessel  per  month, 
which  corresponds  to  20,000  lb  (9,072 
kg)  round  weight.  Within  this 
cumulative  trip  limit,  no  more  than  67 
lb  (30  kg)  of  trawl-caught  Ungcod  that  is 
headed  and  gutted,  and  smaller  than  18 
inches  (46  cm)  (measured  according  to 
paragraph  G.(l)(a)).  may  be  taken  and 
retained,  possessed,  or  landed  per  vessel 
per  fishing  trip.  (The  State  of 
Washington  currently  uses  a  PRR  of 
1.5.) 

(ii)  Gutted,  with  the  head  on.  The  PRR 
for  lingcod  that  has  only  been 
eviscerated  is  1.1.  Therefore,  the 
cumulative  trip  limit  for  gutted  lingcod 
is  18.182  lb  (8,246  kg)  processed  weight 
per  vessel  per  month,  which 
corresponds  to  20,000  lb  (9,072  kg) 
round  weight.  Within  this  cumulative 
trip  limit,  no  more  than  91  lb  (41  kg)  of 
trawl-caught  lingcod  smaller  than  22 
inches  (56  cm)  (measured  according  to 
paragraph  IV.A.(6))  that  is  gutted  (with 
the  head  on)  may  be  taken  and  retained, 
possessed,  or  landed  per  vessel  per 
fishing  trip. 

Classification 

The  determination  to  take  these 
actions  is  based  on  the  most  recent  data 
available.  The  aggregate  data  upon 
which  the  determinations  are  based  are 
available  for  public  inspection  at  the 
office  of  the  Regional  Director, 
Northwest  Region,  (see  ADDRESSES) 
during  business  hours.  At  its  August 
and  October  1994  meetings,  the  Council 
reviewed  the  analysis  for,  and 
subsequently  recommended, 
designating  trip  and  size  limits 
"routine"  for  canary  rockfish,  Ungcod, 
and  several  other  species  and  species 
groups.  However  the  rulemaking 
procedures  designating  these  actions 
routine  have  not  been  completed.  (A 
routine  designation  means  that  a 
particular  management  measure  such  as 
trip  and  size  limits  may  be  changed 
inseason  after  a  single  Council  meeting.) 
In  its  discussions,  the  Council 
anticipated  the  potential  need  for  rapid 
adjustments  to  trip  and  size  limits 
during  the  season  to  keep  landings 
within  the  species'  harvest  guideline,  to 


minimize  disruption  of  traditional 
fishing  and  marketing  patterns,  and  to 
protect  juvenile  fish.  The  public  had  the 
opportunity  to  comment  at  those 
meetings.  There  was  an  opportunity  for 
additional  public  comment  abd  review 
of  supporting  documents  (catch 
projections)  at  the  June  1995  Council 
meeting,  during  which  these  issues  were 
discussed  further.  Therefore,  these 
actions  may  be  taken  under  the 
abbreviated  rulemaking  procedures  at 
section  III.B.(3)  of  the  appendix  to  50 
CFR  part  663. 

The  increase  to  the  canary  rockfish 
cumulative  trip  limit  and  the  100-lb  trip 
limit  for  small  lingcod  both  relax 
restrictions  that  currently  are  in  effect, 
and  both  were  contemplated  at  three 
Council  meetings  during  which  the 
public  had  opportunity  to  comment. 
Public  comments  were  considered,  and 
are  the  basis  for  establishing  the  trip 
limit  for  small  lingcod.  NMFS  therefore 
finds  good  cause  under  5  U.S.C. 
553(b)(B)  to  waive  the  requirements  for 
publication  of  a  general  notice  of 
proposed  rulemaking.  For  the  same 
reasons,  according  to  5  U.S.C.  553(d)(1), 
these  actions  are  not  subject  to  the  30- 
day  delayed  effectiveness  requirement 
of  the  Administrative  Procedure  Act. 
This  action  is  exempt  bom  review 
under  E.0. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  July  28, 1995. 
Donald  J.  Leedy, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
|FR  Doc.  95-19165  Filed  7-31-95;  3:07  pm] 
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50  CFR  Part  675 

P>OCket  No.  950206041-6041-4)1;  1.0. 
073195B] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area;  Rocic  Sole/ 
Flathead  Sole/"Other  Flatfish"  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

ACTION:  Closure. 

summary:  NMFS  is  closing  the  directed 
fishery  for  species  in  the  rock  sole/ 
flathead  sole/"other  flatfish"  fishery 
category  by  vessels  using  trawl  gear  in 
the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  to  prevent  exceeding  the  1995 
bycatch  allowance  of  Pacific  halibut 
apportioned  to  the  trawl  rock  sole/ 
flathead  sole/"other  flatfish"  fishery 
category  in  the  BSAI. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  August  1, 1995,  until  12 
midnight,  A.Lt.,  December  31, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  N.  Smoker,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 


regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  675. 

The  1995  bycatch  allowance  of  Pacific 
halibut  for  the  BSAI  trawl  rock  sole/ 
flathead  sole/"other  flatfish"  fishery 
category,  which  is  defined  at 
§675.21(b)(l)(iii)(B)(2),  was  estabUshed 
as  690  metric  tons  by  the  final  1995 
harvest  specifications  of  groundfish  (60 
FR  8479,  February  14, 1995). 

The  Director,  Alaska  Region,  NMFS, 
has  determined,  in  accordance  with 
§675.21(c)(l)(iii),  that  the  1995  bycatch 
allowance  of  Pacific  halibut  apportioned 
to  the  trawl  rock  sole/flathead  sole/ 
"other  flatfish"  fishery  in  the  BSAI  has 
been  caught.  Therefore,  NMFS  is 
prohibiting  directed  fishing  for  species 
in  the  rock  sole/flathead  sole/"other 
flatfish"  fishery  category  by  vessels 
using  trawl  gear  in  the  BSAI. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 

Qassification 

This  action  is  taken  under  §675.21 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  luly  31. 1995. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[PR  Doc.  95-19172  Filed  7-31-95;  4:34  pm) 
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This  sectioo  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  LABOR  RELATIONS 
AUTHORITY 

5  CFR  Parts  2421  and  2422 

Meaning  of  Terms  as  Used  in  This 
Subchapter,  Representation 
Proceedings 

AGENCY:  Federal  Labor  Relations 

Authority. 

ACTION:  Notice  of  proposed  rulemaking 

with  request  for  comments. 

SUMMARY:  The  Federal  Labor  Relations 
Authority  proposes  to  revise  its 
regulations  regarding  the  meaning  of 
certain  terms  used  in  Subchapter  C  (Part 
2421)  and  representation  proceedings 
(Part  2422).  These  proposed  revisions 
will  streamline  the  regulations  and 
make  the  rules  more  flexible  in 
addressing  the  representational 
concerns  of  agencies,  labor 
organizations,  and  individuals. 
DATES:  Comments  must  be  received  on 
or  before  September  18, 1995. 
ADDRESSES:  Mail  or  deliver  written 
comments  to  the  Office  of  Case  Control, 
Federal  Labor  Relations  Authority,  607 
14th  Street  NW.,  Washington,  DC. 
20424-0001.  Copies  of  all  written 
comments  will  be  available  for 
inspection  and  photocopying  between  8 
a.m.  and  5  p.m.,  Monday  through 
Friday,  in  Suite  415  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
J  ones  H.  Adams,  Office  of  Case  Control, 
U02)  482-6540. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Labor  Relations  Authority 
established  a  Task  Force  to  study  and 
evaluate  Part  2422  of  its  regulations — 
the  regulations  concerning 
representation  proceedings.  To  this  end, 
the  Task  Force  conducted  focus  groups 
to  solicit  and  consider  customers'  views 
prior  to  proposing  these  revisions.  An 
additional  focus  group  meeting  has  beer, 
scheduled  for  August  29,  1995  at  the 
FLRA's  Headquarters,  607  14th  St. 
N.W.,  Washington,  D.C.  20424,  2nd 
Floor  Agenda  Room,  at  10:00  a.m. 


Persons  interested  in  attending  this 
meeting  on  this  proposed  rulemaking 
should  call  or  write  the  point  of  contact 
hsted  in  the  preceding  section  to 
confirm  attendance. 

Sectional  analyses  of  the  proposed 
amendments  to  Part  2421 — Meaning  of 
Terms  As  Used  in  This  Subchapter  and 
the  proposed  revisions  of  Part  2422 — 
Representation  Proceedings  are  as 
follows: 

Part  2421 

Section  2421.11— The  definition  of 
"party"  is  clarified  to  incorporate  the 
statutory  definition  of  the  term  "person" 
(an  individual,  labor  organization, 
activity  or  agency). 

Section  2421.18— The  term 
"petitioner"  is  not  defined  in  the 
current  regulations.  This  section  now 
defines  "petitioner." 

Section  2421.19— The  term 
"eligibility  period"  is  not  defined  in  the 
ciurent  regulations.  This  section  now 
defines  "eligibility  period"  in 
connection  with  elections. 

Section  2421.20— The  term  "election 
agreement"  is  not  defined  in  the  current 
regulations.  This  section  now  defines 
"election  agreement." 

Section  2421.21— A  new  term, 
"affected  by  issues  raised,"  used 
throughout  the  proposed  regulations,  is 
defined  in  this  section.  The  term  has 
been  added  to  ensure  that  all 
appropriate  entities  are  afforded  the 
opportunity  to  participate  in  a 
proceeding. 

Section  2421.22— The  term 
"determinative  challenged  ballots"  is 
not  defined  in  the  current  regulations. 
This  section  now  defines 
"determinative  challtoged  ballots." 

Part  2422 

Section  2422.1 — In  a  significant 
proposed  change,  this  section 
consolidates  in  one  petition  the  seven 
separate  petitions  (RO,  DR,  RA,  CU.  AC, 
UC,  DA)  provided  for  in  Part  2422  of  the 
current  regulations.  This  single  petition 
permits  resolution  of  all  issues  that  may 
be  raised  concerning  the  representation 
of  employees  by  labor  organizations 
covered  by  the  Statute  and  obtains  the 
same  type  of  results  provided  for  by 
using  the  current  petitions.  All  of  the 
current  petitions  are  incorporated  into 
this  section. 

Combining  the  ciurent  seven  petitions 
into  a  single  petition  simplifies  the 
current  multiple  filing  requirements.  A 


single  petition  avoids  the  procedural 
issues  that  arise  when  a  petitioner 
"checks  the  wrong  box"  and  files  the 
wrong  petition.  A  single  petition  also 
provides  a  more  flexible  approach  to 
complicated  representation  matters. 

Many  of  the  current  rights  and 
obligations  that  flow  to  parties  while  a 
representation  petition  is  being 
processed  are  dependent  upon  the  type 
of  petition  that  has  been  filed.  The 
proposed  regulations  contain  a 
substantive  rule  in  section  2422.34  to 
guide  the  parties'  conduct  while  the 
new  petition  is  processed. 

Section  2422.2— This  section  provides 
that,  with  one  exception,  the  new 
petition  may  be  filed  by  any  individual, 
labor  organization,  activity  or  agency,  or 
combination  of  these.  The  one 
exception,  consistent  with  section 
7111(b)  of  the  Statute,  is  that  a  petition 
requesting  an  election  to  either  elect  or 
decertify  a  labor  organization  and 
requiring  a  showing  of  interest  may  be 
filed  only  by  an  individual  or  a  labor 
organization.  A  petition  may  be  filed  as 
to  matters  relating  to  majority  status  (if 
the  activity  or  agency  has  a  good  faith 
doubt,  based  on  objective 
considerations,  that  a  current 
recognized  or  certified  labor 
organization  represents  a  majority  of  the 
employees  in  an  existing  imit)  or  other 
matters  relating  to  representation  (e.g., 
questions  concerning  whether  a  current 
unit  continues  to  be  appropriate  because 
of  a  substantial  change  in  the  character 
and  scope  of  the  imit).  Current  pre-filing 
requirements  appUcable  to  UC  petitions 
are  eliminated. 

Section  2422.3— The  new  petition  is 
described  in  this  section.  This  section 
also  contains,  in  separate  subsections, 
requirements  for:  compliance  with 
section  7111(e)  of  the  Statute; 
submission  of  a  showing  of  interest  to 
support  a  request  for  an  election;  and 
certification  for  a  dues  allotment. 

The  parties  will  be  required  to  name 
in  the  petition  the  activity(ies), 
agency (ies),  labor  organizations  and 
bargaining  units  affected  by  issues 
raised  in  the  petition,  as  well  as  to  state 
clearly  and  concisely  the  issues  raised 
in  the  petition  and  the  results  the 
petitioner  seeks.  This  section  facilitates 
participation  by  all  labor  organizations, 
agencies  and  activities  that  have  an 
interest  in  the  issues  raised  in  the 
petition. 


I  j  Section  2422.4— This  section 
cbnsolidates  service  requirements  and 
applies  to  all  documents  unless  the 
regulations  specifically  provide 
otherwise.  The  section  includes  2 
options  concerning  the  service  of 
supporting  docimientation.  Under 
Option  1,  supporting  documentation, 
with  the  exception  of  showings  of 
interest,  would  be  served  on  all  affected 
parties.  Under  Option  2,  supporting 
documentation,  with  the  exception  of 
showings  of  interest,  challenges  to 
showings  of  interest,  other  challenges, 
and  objections,  would  be  served. 

Section  2422.5— This  section 
identifies  the  method  for  filing  the  new 
petition,  including  where  to  file,  the 
number  of  copies  to  file,  and  the  date  of 
filing.  The  petitioner  would  have  to  file 
an  original  and  2  copies  of  the  petition, 
rather  than  the  current  original  and  4 
copies. 

Section  2422.6 — This  is  a  new  section 
that  ensures  service  of  the  petition  on 
all  entities  that  may  have  an  interest  in 
a  proceeding.  It  provides  that  a  Regional 
Director  will  notify  interested  parties 
identified  in  a  petition  and  any  other 
interested  parties  known  to  the  Regional 
Director.  This  section  does  not  alter  the 
petitioner's  service  requirements 
contained  in  section  2422.4. 

Section  2422.7 — Under  this  section, 
as  under  current  regulation,  a  Regional 
Director  will  direct  an  activity  or  agency 
to  post  a  notice  for  10  days  advising 
affected  employees  and  interested 
parties  about  a  petition.  However,  as 
discussed  in  more  detail  in  connection 
with  section  2422.8,  the  posting  of  the 
notice  no  longer  will  establish  the  time 
period  for  filing  intervention  requests, 
challenges  to  the  showing  of  interest,  or 
other  challenges  to  the  proceeding. 
1    Section  2422.6— This  section  would 
significantly  change  the  current 
requirements  for  requesting  intervention 
and  filing  cross-petitions.  Timeliness  for 
filing  requests  for  intervention  and 
cross-petitions  is  no  longer  subject  to 
the  10-day  posting  period.  Rather,  the 
requests  and  filings  are  timely  if  filed 
either:  (1)  prior  to  the  close  of  a  hearing; 
or  (2)  if  no  hearing  is  held,  prior  to  the 
approval  of  an  election  agreement  or 
issuance  of  a  Decision  and  Order.  The 
section  expands  the  criteria  to  quaUfy  as 
an  intervenor  to  allow  all  parties  who 
are  affected  by  issues  raised  in  the 
petition  to  participate  in  a  proceeding. 
Similarly,  activities  and  agencies  may 
qualify  as  interveners  if  they  employ 
any  employees  affected  by  issues  raised 
in  a  petition. 

Section  2422.9 — ^This  section  defines 
the  "adequacy  of  a  showing  of  interest." 
This  term  is  not  defined  in  the  current 
regulations.  The  section  clarifies  that 


Regional  Director  decisions  holding  that 
a  showing  of  interest  is  adequate  are 
final  and  binding. 

Section  2422.10— This  section 
clarifies  that  Regional  Director  decisions 
holding  that  a  showing  of  interest  is 
valid  are  final  and  binding  decisions. 
Time  limits  for  filing  challenges  to  the 
validity  of  a  showing  of  interest  are  no 
longer  tied  to  the  10-day  posting  period. 
Rather,  challenges  are  timely  if  filed:  (1) 
prior  to  the  close  of  a  hearing;  or  (2)  if 
no  hearing  is  held,  prior  to  the  approval 
of  an  election  agreement  or  issuance  of 
a  Decision  and  Order. 

Section  2422. 1 1— Time  limits  for 
filing  challenges  to  the  status  of  a  labor 
organization  are  no  longer  tied  to  the  10- 
day  posting  period.  Rather,  status 
challenges  are  timely  if  filed:  (1)  prior 
to  the  close  of  a  hearing;  or  (2)  if  no 
hearing  is  held,  prior  to  the  approval  of 
an  election  agreement  or  issuance  of  a 
Decision  and  Order.  The  section  also 
clearly  states  the  current  requirement 
that  the  only  basis  on  which  such  a 
status  challenge  may  be  made  is  alleged 
non-compliance  with  5  U.S.C. 
7103(a)(4). 

Section  2422.12— This  section  lists 
the  timeliness  requirements  for  filing  a 
petition  seeking  an  election.  There  are 
no  substantive  changes  in  the  election 
bar  in  subsection  (a),  the  certification 
bar  in  subsection  (b)  or  the  bar  rules  in 
subsections  (d)  through  (f).  A  new 
subsection  (c)  has  been  added  to  track 
case  law  concerning  the  filing  of  a 
petition  during  the  time  for  agency  head 
review  under  5  U.S.C.  7114(c).  See 
Kansas  Army  National  Guard,  Topeka, 
Kansas.  47  FLRA  937  (1993);  Fort  Bragg 
Association  of  Teachers  and  U.S. 
Department  of  the  Army,  Fort  Bragg 
Schools,  Fort  Bragg,  North  Carolina,  44 
FLRA  852  (1992);  L'.S.  Department  of 
Defense,  Defense  Contract  Audit 
Agency,  Central  Region  and  American 
Federation  of  Government  Employees, 
Local  3529,  37  FLRA  1218  (1990).  Also, 
a  new  subsection  (h)  has  been  added  to 
track  case  law  concerning  the 
requirements  that  a  contract  must  meet 
to  serve  as  a  bar.  See  U.S.  Department 
of  the  Interior,  Redwood  National  Park, 
Crescent  City.  California,  48  FLRA  666 
(1993);  U.S.  Department  of  Health  and 
Human  Services,  Social  Security 
Administration,  44  FLRA  230  (1992); 
Florida  (Air)  National  Guard,  St. 
Augustine,  Florida,  43  FLRA  1475 
(1992);  U.S.  Department  of  Housing  and 
Urban  Development,  Newark  Office. 
Newark,  New  Jersey,  37  FLRA  1122 
(1990);  Department  of  the  Army,  U.S. 
Army  Concord  District  Recruiting 
Command,  Concord,  New  Hampshire, 
14  FLRA  73  (1984).  These  changes  place 
in  one  section  all  requirements 


concerning  a  contract  as  a  bar  to  a 
petition  seeking  an  election. 

Section  2422.13— This  is  a  new 
section  highlighting  the  importance  of 
discussions  among  the  parties  to  narrow 
and  resolve  issues  raised  in  a 
representation  matter  and  the  role  of 
personnel  in  the  Regional  Offices  in 
assisting  parties  in  these  discussions, 
both  before  and  after  the  filing  of  a 
petition.  Subsection  (a)  encourages  all 
parties  to  meet  prior  to  the  filing  of  a 
petition  to  discuss  and  narrow  the 
issues.  If  requested  by  all  parties, 
Regional  Office  personnel  also  will 
participate  in  these  meetings. 
Subsection  (b)  allows  a  Regional 
Director  to  require  all  affected  parties  to 
meet  to  attempt  to  narrow  and  resolve 
issues  after  a  petition  has  been  filed. 

Section  2422.14 — This  section  states 
the  consequences  of  a  withdrawal  or 
dismissal  of  a  petition  seeking  an 
election  less  than  60  days  before  the 
expiration  of  a  contract  covering  the 
employees  affected  or  anytime  after  the 
expiration  of  the  agreement.  The  section 
now  applies  to  all  contracts,  not  just 
those  having  a  term  of  3  years  or  less. 
This  section  makes  no  substantive 
changes  in  the  current  regulations 
concerning  consequences  of  withdrawal 
or  dismissal  of  a  petition  seeking  an 
election  less  than  60  days  before  the 
expiration  of  a  collective  bargaining 
agreement  (subsection  (a));  or  such 
consequences  when  a  petition  seeking 
an  election  is  withdrawn  by  the 
petitioner  less  than  3  days  prior  to  a 
hearing,  or  after  a  Regional  Director  has 
approved  an  election  agreement  or 
directed  an  election  (subsection  (b)). 
However,  in  a  departure  from  current 
regulation,  a  new  subsection  (c)  bars  an 
incumbent  from  seeking  an  election  in 
a  unit  for  which  it  has  disclaimed 
interest  within  the  previous  6  months. 

Section  2422.15— This  section 
requires  all  parties  to  furnish 
information  concerning  issues  raised  in 
a  petition  and  to  cooperate  fully  in  an 
investigation,  subject  to  dismissal  of  a 
petition  or  a  request  to  intervene. 

Section  2422.16— This  section 
discusses  election  agreements  and 
elections  directed  by  a  Regional 
Director.  The  section  does  not  change 
the  existing  requirement  that  parties 
will  be  provided  an  opportunity  for  a 
hearing  on  other  than  procedural 
matters  before  a  Regional  Director 
directs  an  election. 

However,  the  section  reflects  a 
significant  change:  after  a  hearing,  if 
there  are  no  questions  regarding  unit 
appropriateness,  a  Regional  Director 
may  issue  a  Direction  of  Election 
without  issuing  a  Decision  and  Order. ' 
Thus,  elections  may  be  conducted 


JMI 


39880 


Federal  Register  /  Vol.  60.  No.  150  /  Friday,  August  4,  1995  /  Proposed  Rules 


without  delay  when  the  parties  agree 
on,  and  a  Regional  Director  approves,  an 
appropriate  unit  even  though  the  parties 
are  unable  to  agree  on  such  matters  as 
the  eligibility  of  employees  that  do  not 
affect  the  appropriateness  of  the  unit. 
Any  party  would  be  permitted  to  file 
challenges  to  the  eligibility  of  any 
person  voting  in  the  election  and/or  file 
objections  to  the  election. 

Section  2422.17— This  section, 
pertaining  to  a  notice  of  hearing, 
provides  that  parties  must  participate  in 
a  prehearing  conference  scheduled  by 
the  hearing  Officer  and  must  be 
prepared  to  discuss,  narrow  and  resolve 
the  issues  raised  by  the  petition  set  forth 
in  the  notice  of  hearing.  This  section,  in 
conjunction  with  section  2422.13, 
emphasizes  the  resolution  of  issues  at 
the  earliest  stage  possible  during  a 
proceeding. 

Sections  2422.18-2422.20— These 
three  sections  set  forth  hearing 
procedures  and  rights  of  the  parties  at 
a  hearing. 

Section  2422.21— This  section  offers 
two  options.  Option  1  follows  current 
regulations.  Option  2  would  authorize  a 
Hearing  Officer  to  make 
recommendations  on  the  record  on  any 
issue.  Other  options  exist,  including 
limiting  the  type  of  recommendations 
that  may  be  made  to  certain  matters, 
such  as  credibility  and  eligibility  issues. 
Following  receipt  of  comments, 
consideration  will  be  given  to  whether, 
if  current  regulations  are  changed,  the 
authority  of  Hearing  Officers  to  make 
recommendations:  should  be  more 
limited  than  that  proposed  in  Option  2. 

Section  2422.22— This  section  - 
addresses  objections  to  the  conduct  of 
the  hearing. 

Section  2422.23— This  section, 
clarifies  and  simplifies  the  procedure  by 
which  elections  are  conducted  or 
supervised  by  a  Regional  Director.  This 
section  continues  current  practices  with 
two  exceptions:  subsection  (e)  provides 
that  when  the  parties  agree,  the  Regional 
Director  may  allow  an  intervenor  to 
remove  its  name  from  the  ballot  even  if 
the  request  to  withdraw  is  received  after 
the  approval  of  an  election  agreement  or 
the  direction  of  an  election;  subsection 
(f)  adds  that  if  an  incimibent  withdraws 
from  a  ballot  to  decertify  the  incimibent, 
any  intervenor  will  be  given  time,  as 
established  by  a  Regional  Director,  to 
proffer  a  thirty  percent  (30%)  showring 
of  interest  in  the  unit.  Subsection  (g) 
describes  whether  an  election  will  be 
held  when  the  petitioner  requests 
withdrawal. 

Sections  2422.24-2422.29— These  six 
sections  discuss  challenged  ballots,  the 
tally  of  ballots,  objections  to  the 
election,  the  processing  of  determinative 


challenged  ballots  and  objections  to  an 
election,  and  runoff  and  inconclusive 
elections.  These  sections  make  no 
substantive  changes  in  current  practices 
in  these  areas,  except  in  one  instance: 
subsection  (a)  of  section  2422.26 
provides  that  objections  to  an  election 
must  be  filed  and  received  by  a  Regional 
Director  vtrithin  5  days  after  the  tally  of 
ballots  has  been  furnished  to  the  p^ies. 
Current  regulations  measure  the 
timeliness  of  objections  from  the  date  of 
service  of  the  objections,  which 
encompasses  the  date  mailed.  This 
change  allows  certifications  following 
elections  to  be  issued  more 
expeditiously. 

Section  2422.30— This  section 
clarifies  in  subsection  (b),  consistent 
with  section  2422.16(c),  that  a  Regional 
Director  will  issue  a  notice  of  hearing 
when  there  is  either  a  material  issue  of 
fact  or  reasonable  cause  to  beUeve  a 
question  exists  regarding  imit 
appropriateness.  The  section  also 
clarifies  in  subsection  (e)  what 
constitutes  "the  record"  in  a 
representation  proceeding.  The  section 
makes  no  substantive  changes  in  the 
current  practices  in  these  areas.  The 
section  states  that  a  Regional  Director 
will  resolve  matters  in  dispute  and  issue 
a  Decision  and  Order  when  appropriate 
but  does  not  list  all  potential  actions  a 
Regional  Director  may  take. 

Section  2422.31— Subsection  (c) 
includes  two  options  for  when  the 
Authority  will  grant  an  application  for 
review  of  a  Regional  Director's  decision. 
Option  1  j«tains  the  current  grounds  for 
review  with  minor  editorial  changes. 
Option  2  spedfies  that,  in  addition  to 
satisfying  one  or  more  of  those  grounds, 
a  party  seeking  review  must  assert  and 
establish  that  the  Authority's  decision 
will  have  a  substantial  impact  on  labor- 
management  relations  law  unless  the 
Authority  determines,  in  its  discretion, 
that  extraordinary  circumstances  exist 
to  grant  review.  Following  receipt  of 
comments,  the  Authority  will  adopt  one 
of  the  options  or  a  combination  thereof. 

Section  2422.32— This  is  a  new 
section  that  states  when  certifications 
and  revocations  may  be  issued.  The 
section  allows  a  Regional  Director  to 
issue,  as  appropriate,  revocations  of 
recognitions  or  certifications,  when  an 
exclusive  representative  no  longer 
represents  an  appropriate  unit,  such  as  . 
when  a  disclaimer  is  filed  by  an 
inciunbent  or  when  there  has  been  a 
substantial  change  in  the  character  and 
scope  of  a  unit.  "The  issuance  of 
revocations  will  enable  parties  and  the 
Authority  to  better  track  the  history  of 
a  bargaining  unit  and  provide  a 
definitive  declaration  of  the 
representational  status  of  the  imit.  The 


section  also  clarifies  that  a  revocation  of 
a  certification  has  no  impact  on  any 
rights  and  obligations  that  may  exist 
under  the  Statute. 

Section  2422.33— This  section 
clarifies  that  relief  which  was  or  could 
have  been  obtained  in  a  representation 
proceeding  may  not  be  obtained  in  an 
unfair  labor  practice  proceeding. 

Section  2422.34— Tins  new 
substantive  rule  sets  out  the  obligations 
and  rights  of  parties  during  the 
pendency  of  a  representation  petition. 

Subsection  (a)  provides  that  during 
the  pendency  of  any  representation 
petition,  parties  must  maintain  existing 
recognitions  and  adhere  to  the  terms 
and  conditions  of  existing  collective 
bargaining  agreements.  These  aspects  of 
the  section  reflect  existing  case  law 
requirements.  E.g.,  U.S.  Department  of 
the  Navy,  Naval  Air  Engineering  Center, 
Lakehurst,  New  Jersey,  3  FLRA  568 
(1980):  Department  of  Energy,  2  FLRA 
838  (1980).  Subsection  (a)  also  provides 
that,  during  such  pendency,  parties 
must  fulfill  all  other  representational 
and  bargaining  responsibilities.  In  part, 
this  aspect  of  subsection  (a)  reflects 
existing  requirements.  See,  e.g.. 
Department  of  the  Interior,  Bureau  of 
Reclamation,  Yuma  Projects  Office, 
Yuma  Arizona,  4  FLRC  486,  497  (1976) 
(during  pendency  of  a  representation 
petition,  if  an  agency  "must  make 
changes  in  otherwise  negotiable 
personnel  policies  and  practices  and 
matters  affecting  working  conditions, 
then  the  agency  must  notify  the 
incumbent  union  or  unions  of  those 
proposed  changes  and,  upon  request, 
negotiate  on  those  matters  *  *  *"). 
However,  subsection  (a)  would  alter 
existing  law  by  permitting  changes  a^er 
representational  and  collective 
bargaining  responsibilities  under  the 
Statute  are  satisfied.  Additionally, 
subsection  (a)  departs  from  existing  law 
insofar  as  it  would  require  parties  to, 
among  other  things,  bargain  over  and 
execute  a  term  agreement  during  the 
pendency  of  certain  petitions.  E.g., 
Immigration  and  Naturalization  Service, 
16  FLRA  80,  87  (1984)  (agency  did  not 
violate  the  Statute  by  refusing  to  bargain 
over  changes  in  negotiated  promotion 
plan  during  pendency  of  a  question 
concerning  representation  because  such 
bargaining  "would  necessarily  have  led 
to  changes  in  conditions  of  employment 
*  *  •  which  the  (rjespondent  was 
required  to  maintain  to  the  maximum 
extent  possible").  Subsection  (b)  permits 
parties  to  take  actions  consistent  with 
their  position  regarding  the  unit  status 
of  individual  employees,  subject  to 
challenge  and  review.  For  example,  an 
agency  may  refuse  to  process,  under  a 
negotiated  grievance  procedure,  a 
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grievance  filed  by  an  employee  who  it 
claims  is  outside  a  recognized 
bargaining  unit.  This  refusal  to  process 
is  subject  to  challenge  by  the  exclusive 
representative  of  the  relevant  imit. 
Subsection  (b)  is  consistent  with 
existing  case  law  requirements,  which 
recognize  that,  in  situations  such  as 
these,  a  party  acts  at  its  peril  in  taking 
actions  based  on  its  position  regarding 
an  employee's  unit  status. 

List  of  Subjects  in  5  CFR  Parts  2421  and 
2422 

Administrative  practice  and 
procedure,  Government  employees. 
Labor-management  relations. 

For  the  reasons  set  forth  in  the 
preamble,  the  Federal  Labor  Relations 
Authority  proposes  to  amend  Part  2421 
and  revise  Part  2422  of  its  regulations  as 
follows: 

PART  2421— MEANING  OF  TERMS  AS 
USED  IN  THIS  SUBCHAPTER 

1.  The  authority  citation  for  Part  2421 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  7134. 

2.  Section  2421.11  is  revised  to  read 
is  follows: 

§2421.11    Party. 

Party  means: 

(a)  Any  labor  organization,  employing 
agency  or  activity  or  individual 

(1)  Filing  a  charge,  petition,  or 
request; 

(2)  Named  as 

(i)  A  charged  party  in  a  charge, 
(ii)  A  respondent  in  a  complaint,  or 
(iii)  An  employing  agency  or  activity 

or  an  incumbent  labor  organization  in  a 

petition; 

(3)  Whose  intervention  in  a 
proceeding  has  been  permitted  or 
directed  by  the  Authority;  or 

(4)  Who  participated  as  a  party 

(i)  In  a  matter  that  was  decided  by  an 
agency  head  under  5  U.S.C.  7117,  or 

(ii)  In  a  matter  where  the  award  of  an 
arbitrator  was  issued;  and 

(b)  The  General  Counsel,  or  the 
General  Counsel's  designated 
representative,  in  appropriate 
proceedings. 

3.  Sections  2421.18  through  2421.22 
are  added  to  read  as  follows: 

S  2421.18    Petitioner. 

Petitioner  means  the  party  filing  a 
petition  under  Part  2422  of  this 
Subchapter. 

S  2421.19    Eligibility  period. 

Eligibility  period  means  the  payroll 
period  during  which  an  employee  must 
be  in  an  employment  status  with  an 
activity  or  agency  in  order  to  be  eligible 


to  vote  in  a  representation  election 
under  Part  2422  of  this  Subchapter. 

§2421.20    Election  agreement 

Election  agreement  means  an 
agreement  imder  Part  2422  of  this 
Subchapter  signed  by  all  the  parties, 
and  approved  by  the  Regional  Director, 
concerning  the  details  and  procedures 
of  a  representation  election  in  an 
appropriate  unit. 

§2421.21    AffectMl  by  issues  raised. 

The  phrase  affected  by  issues  raised, 
as  used  in  Part  2422,  should  be 
construed  broadly  to  include  parties  and 
other  labor  organizations,  agencies  or 
activities,  or  bargaining  units  that  have 
a  connection  to  questions  presented  in 
a  proceeding. 

§  2421 .22    Datamfiinati ve  challenged 
ballots. 

Determinative  challenged  ballots  are 
challenges  that  are  unresolved  prior  to 
the  tally  and  sufficient  in  number  after 
the  tally  to  affect  the  results  of  the 
election. 

4.  Part  2422  is  revised  to  read  as 
follows: 

PART  2422— REPRESENTATION 
PROCEEDINGS 

Sec. 

2422.1  Purposes  of  a  petition. 

2422.2  Who  may  file  a  petition. 

2422.3  Contents  of  a  petition. 

2422.4  Service  requirements. 

2422.5  Filing  petitions. 

2422.6  Notification  of  Sling. 

2422.7  Posting  notice  of  filing  of  a  petition. 

2422.8  Intervention  and  cross  petitions. 

2422.9  Adequacy  of  showing  of  interest 

2422.10  Validity  of  showing  of  interest. 

2422.11  Challenge  to  the  status  of  a  labor 
organization. 

2422.12  Timeliness  of  petitions  seeking  an 
election. 

2422.13  Resolution  of  issues  raised  by  a 
petition. 

2422.14  Effect  of  withdrawal/dismissal. 

2422.15  Duty  to  furnish  information. 

2422.16  Election  agreements  or  directed 
elections. 

2422.17  Notice  of  Hearing. 

2422.18  Hearing  Procedures. 

2422.19  Motions. 

2422.20  Rights  of  parties  at  a  hearing. 

2422.21  Duties  and  powers  of  the  Hearing 
Officer. 

2422.22  Objections  to  the  conduct  of  the 
hearing. 

2422.23  Election  procedures. 

2422.24  Challenged  ballots. 

2422.25  Tally  of  ballots. 

2422.26  Objections  to  the  election. 

2422.27  Determinative  challenged  ballots 
and  objections. 

2422.28  Runoff  elections. 

2422.29  Inconclusive  elections. 

2422.30  Regional  Director  investigations, 
notices  of  hearings,  actions  and 
Decisions  and  Orders. 


2422.31  Application  for  review  of  a 
Regional  Director  Decision  and  Order. 

2422.32  Certifications  and  Revocations. 

2422.33  Relief  obtainable  under  Part  2423. 

2422.34  Rights  and  obligations  during  the 
pendency  of  representation  proceedings. 

Authority:  5  U.S.C.  7134. 

§  2422.1    Purposes  of  a  petition. 

A  petition  may  be  filed  for  the 
following  purposes: 

(a)  Elections  or  Eligibility  for  dues 
allotment.  To  request: 

(1)  (i)  An  election  to  determine  if 
employees  in  an  appropriate  unit  wish 
to  be  represented  for  the  purpose  of 
collective  bargaining  by  an  exclusive 
representative,  and/or 

(ii)  A  determination  of  eligibility  for 
dues  allotment  in  an  appropriate  unit 
vdthout  an  exclusive  representative;  or 

(2)  an  election  to  determine  if 
employees  in  a  unit  no  longer  wish  to 
be  represented  for  the  purpose  of 
collective  bargaining  by  an  exclusive 
representative.  Petitions  under  this 
subsection  must  be  accompanied  by  an 
appropriate  showing  of  interest. 

(b)  Clarification  or  Amendment.  To 
clarify,  and/or  amend: 

(1)  A  recognition  or  certification  then 
in  effect;  and/or 

(2)  Any  other  matter  relating  to 
representation. 

(c)  Consolidation.  To  consolidate  two 
or  more  units,  with  or  without  an 
election,  in  an  agency  and  for  which  a 
labor  organization  is  the  exclusive 
representative. 

§2422.2    Who  may  file  a  petition. 

A  representation  petition  may  be  filed 
by:  an  individual;  a  labor  organization; 
two  or  more  labor  organizations  acting 
as  a  joint-petitioner;  an  individual 
acting  on  behalf  of  any  employee(s);  an 
activity  or  an  agency;  or  a  combination 
of  the  above.  Provided,  that  petitions 
requiring  by  a  showing  of  interest  may 
be  filed  only  by  an  individual  or  a  labor 
organization. 

§  2422.3    Contents  of  a  petition. 

(a)  What  to  file.  A  petition  must  be 
filed  on  a  form  prescribed  by  the 
Authority  and  contain  the  follovring 
information: 

(1)  The  name  and  mailing  address  for 
each  activity  or  agency  affected  by 
issues  raised  in  the  petition,  including 
street  number,  city,  state  and  zip  code. 

(2)  The  name,  mailing  address  and 
work  telephone  number  of  the  contact 
person  for  each  activity  or  agency 
affected  by  issues  raised  in  the  petition. 

(3)  The  name  and  mailing  address  for 
each  labor  organization  affected  by 
issues  raised  in  the  petition,  including 
street  number,  city,  state  and  zip  code. 
If  a  labor  organization  is  affiliated  with 
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a  national  organization,  the  local 
designation  and  the  national  affiliation 
should  both  be  included.  If  a  labor 
organization  is  an  exclusive 
representative  of  any  of  the  employees 
affected  by  issues  raised  in  the  petition, 
the  date  of  the  recognition  or 
certification  and  the  date  any  collective 
bargaining  agreement  covering  the  unit 
will  expire  or  when  the  most  recent 
agreement  did  expire  should  be 
included,  if  known. 

(4)  The  name,  mailing  address  and 
work  telephone  number  of  the  contact 
person  for  each  labor  organization 
affected  by  issues  raised  in  the  petition. 

(5)  The  name  and  mailing  address  for 
the  petitioner,  including  street  number, 
city,  state  and  zip  code.  If  a  labor 
organization  petitioner  is  affiliated  with 
a  national  organization,  the  local 
designation  and  the  national  affiliation 
should  both  be  included. 

(6)  A  description  of  the  unit(s) 
affected  by  issues  raised  in  the  petition. 
The  description  should  generally 
indicate  the  geographic  locations  and 
the  classifications  of  the  employees 
included  (or  sought  to  be  included)  in, 
and  excluded  (or  sought  to  be  excluded) 
from,  the  unit. 

(7)  The  approximate  niunber  of 
employees  in  the  imit(s)  affected  by 
issues  raised  in  the  petition. 

(8)  A  clear  and  concise  statement  of 
the  issues  raised  by  the  petition  and  the 
results  the  petitioner  seeks. 

(9)  A  declaration  by  the  person 
signing  the  petition,  under  the  penalties 
of  the  Criminal  Code  (18  U.S.C.  1001), 
that  the  contents  of  the  petition  are  true 
and  correct  to  the  best  of  the  person's 
knowledge  and  belief. 

(10)  The  signatiue,  title,  mailing 
address  and  telephone  niunber  of  the 
person  filing  the  petition. 

(b)  Compliance  with  5  U.S.C.  7111(e). 
A  labor  organization/petitioner 
complies  with  5  U.S.C.  7111(e)  by 
submitting  to  the  agency  or  activity  and 
to  the  Department  of  Labor  a  roster  of 
its  officers  and  representatives,  a  copy 
of  its  constitution  and  bylaws,  and  a 
statement  of  its  objectives.  By  signing 
the  {>etition  form,  the  labor 
organization/petitioner  certifies  that  it 
has  submitted  these  documents  to  the 
activity  or  agency  and  to  the  E)epartment 
of  Labor. 

(c)  Showing  of  interest  supporting  a 
representation  petition.  When  filing  a 
petition  requiring  a  showing  of  interest, 
the  petitioner  must: 

(1)  So  indicate  on  the  {)etition  form; 

(2)  Submit  with  the  petition  a 
showing  of  interest  of  not  less  than 
thirty  percent  (30%)  of  the  employees  in 
the  unit  involved  in  the  petition;  and 


(3)  Include  an  alphabetical  list  of  the 
names  constituting  the  showing  of 
interest. 

(d)  Petition  seeking  dues  allotment. 
When  there  is  no  exclusive 
representative,  a  petition  seeking 
certification  for  dues  allotment  shall  be 
accompanied  by  a  showing  of 
membership  in  the  petitioner  of  not  less 
than  ten  percent  (10%)  of  the  employees 
in  the  unit  claimed  to  be  appropriate. 
An  alphabetical  list  of  names 
constituting  the  showing  of  membership 
must  be  submitted. 

f  2422.4    Service  requirements. 
Option  1 

Unless  otherwise  specifically 
provided,  every  petition,  motion,  brief, 
request,  challenge,  written  objection,  or 
application  for  review  shall  be  served 
on  all  parties  affected  by  issues  raised 
in  the  filing.  The  service  shall  include 
all  documentation  in  support  thereof, 
with  the  exception  of  a  showing  of 
interest.  The  filer  must  submit  a  written 
statement  of  service  to  the  Regional 
Director. 

Option  2 

Unless  otherwise  specifically 
provided,  every  petition,  motion,  brief, 
request,  challenge,  written  objection,  or 
application  for  review  shall  be  served 
on  all  parties  affected  by  issues  raised 
in  the  filing.  The  service  shall  include 
all  documentation  in  support  thereof, 
with  the  exception  of  a  showing  of 
interest,  challenges  to  a  shovtring  of 
interest,  and  documentation  supporting 
challenges  and  objections.  The  filer 
must  submit  a  written  statement  of 
service  to  the  Regional  Director. 

§2422.5    Filing  petitions. 

(a)  Where  to  file.  Petitions  must  be 
filed  with  the  Regional  Director  for  the 
region  in  which  the  imit  or  employee(s) 
affected  by  issues  raised  in  the  petition 
are  located.  If  the  unit(s)  or  employees 
are  located  in  two  or  more  regions  of  the 
Authority,  the  petitions  must  be  filed 
with  the  Regional  Director  for  the  region 
in  which  the  headquarters  of  the  agency 
or  activity  is  located. 

(b)  Number  of  copies.  An  original  and 
two  (2)  copies  of  the  petition  and  the 
accompanying  material  must  be  filed 
with  the  Regional  Director. 

(c)  Date  of  filing.  A  petition  is  filed 
when  it  is  received  by  the  appropriate 
Regional  Director. 

§2422.6    Notification  of  filing. 

(a)  Notification  to  interested  parties. 
After  a  petition  is  filed,  the  Regional 
Director  will  notify  any  labor 
organization,  agency  or  activity  the 
parties  have  indicated  as  being  affected 


by  issues  raised  by  the  petition,  or  any 
other  interested  party  laiown  to  the 
Regional  Director,  that  a  petition  has 
been  filed  with  the  Regional  Director, 
(b)  Contents  of  the  notification.  The 
notification  will  inform  the  labor 
organization,  agency  or  activity  of: 

(1)  The  name  of  the  petitioner; 

(2)  The  description  of  the  unit  or 
employees  affected  by  issues  raised  in 
the  petition;  and, 

(3)  A  statement  that  all  affected 
parties  should  advise  the  Regional 
Director  in  writing  of  their  interest  in 
the  issues  raised  in  the  petition. 

§  2422.7    Posting  notice  of  filing  of  a 
petition. 

(a)  Posting  notice  of  petition.  When 
appropriate,  the  Regional  Director,  after 
the  filing  of  a  representation  petition, 
will  direct  the  agency  or  activity  to  post 
copies  of  a  notice  to  all  employees  in 
places  where  notices  are  normally 
posted  for  the  employees  affected  by 
issues  raised  in  the  petition  and/or  in  a 
manner  by  which  notices  are  normally 
distributed. 

(b)  Contents  of  notice.  The  notice 
shall  advise  affected  employees  and 
interested  parties  about  the  petition. 

(c)  Duration  of  notice.  The  notice 
should  be  conspicuously  posted  for  a 
period  of  ten  (10)  days  and  not  be 
altered,  defaced,  or  covered  by  other 
material. 

§  2422.8    Intervention  and  cross-petitions. 

(a)  Cross-petitions.  A  cross-petition  is 
a  petition  seeking  an  election  in  a  imit 
which  includes  any  employees  in  a  imit 
covered  by  a  pending  representation 
petition.  Cross-petitions  must  be  filed  in 
accordance  with  this  subpart. 

(b)  Intervention  requests  and  cross- 
petitions.  A  request  to  intervene  and  a 
cross-petition,  accompanied  by  any 
necessary  showing  of  interest,  must  be 
submitted  in  writing  and/or  filed  and 
submitted  to  the  Regional  Director  prior 
to  a  hearing,  or  to  the  Hearing  Officer 
after  the  hearing  opens  but  before  it 
closes.  If  no  hearing  is  held,  a  request 
to  intervene  and  a  cross-petition  must 
be  filed  prior  to  action  being  taken 
pursuant  to  %  2422.30. 

(c)  Labor  organization  intervention 
requests.  Except  for  incumbent 
intervenors,  a  labor  organization  seeking 
to  intervene  shall  submit  a  statement 
that  it  has  complied  vnth  5  U.S.C. 
7111(e)  and  one  of  the  following: 

(1)  A  showing  of  interest  of  ten 
percent  (10%)  or  more  of  the  employees 
in  the  unit  covered  by  a  petition  seeking 
an  election,  with  an  alphabetical  list  of 
the  names  of  the  employees  constituting 
the  showing  of  interest;  or 

(2)  A  current  or  recently  expired 
collective  bargaining  agreement 


covering  any  of  the  employees  in  the 
unit  affected  by  issues  raised  in  the 
petition;  or 

(3)  Evidence  that  it  is  or  was,  prior  to 
a  reorganization,  the  recognized  or 
certified  exclusive  representative  of  any 
of  the  employees  affected  by  issues 
raised  in  the  petition, 

(d)  Incumbent  intervention.  An 
inounbent  exclusive  representative, 
without  regard  to  the  requirements  of 
paragraph  (c)  of  this  section,  will  be 
considered  an  intervenor  in  any 
representation  proceeding  raising  issues 
that  affect  employees  the  incumbent 
represents,  unless  it  serves  the  Regional 
Director  with  a  written  disclaimer  of 
any  representation  interest  in  the 
claimed  unit. 

(e)  Agency  or  activity  intervention.  An 
agency  or  activity  seeking  to  intervene 
in  any  representation  proceeding  must 
submit  evidence  that  one  or  more 
employees  of  the  agency  or  activity  may 
be  affected  by  issues  raised  in  the 
petition. 

{  2422.9    Adequacy  of  showing  of  Interest 

(a)  Adequacy.  Adequacy  of  a  showing 
of  interest  refers  to  the  percentage  of 
employees  in  the  unit  involved  as 
required  by  §§  2422.3  (c)  and  (d)  and 
2422.8(c)(1). 

(b)  Regional  Director  investigation 
and  Decision  and  Order.  The  Regional 
Director  will  conduct  such  investigation 
as  deemed  appropriate.  A  Regional 
Director's  determination  that  the 
showing  of  interest  is  adequate  is  final 
and  binding  and  not  subject  to  collateral 
attack  at  a  representation  hearing  or  on 
appeal  to  the  Authority.  If  the  Regional 
Director  determines  that  a  showing  of 
interest  is  inadequate,  the  Regional 
Director  will  issue  a  Decision  and  Order 
dismissing  the  petition,  or  denying  a 
request  for  intervention. 

§  2422.10    Validity  of  showing  of  interest 

(a)  Validity.  Validity  questions  are 
raised  by  challenges  to  a  shovring  of 
interest  on  grounds  other  than 
adequacy. 

(b)  Validity  challenge.  The  Regional 
Director  or  any  party  may  challenge  the 
validity  of  a  showing  of  interest. 

(c)  When  and  where  validity 
challenges  may  be  filed.  Party 
challenges  to  the  validity  of  a  showing 
of  interest  must  be  in  writing  and 
submitted  to  the  Regional  Director  prior 
to  a  hearing,  or  to  the  Hearing  Officer 
after  the  hearing  opens  but  before  it 
closes.  U  no  hearing  is  held,  challenges 
to  the  validity  of  a  showing  of  interest 
must  be  filed  prior  to  action  being  taken 
pursuant  to  §  2422.30. 

(d)  Contents  of  validity  challenges. 
Challenges  to  the  validity  of  a  showing 
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of  interest  must  be  supported  with 
evidence. 

(e)  Regional  Director  investigation  and 
Decision  and  Order.  The  Regional 
Director  will  conduct  such  investigation 
as  deemed  appropriate.  The  Regional 
Director's  determination  that  a  showing 
of  interest  is  valid  is  final  and  binding 
and  is  not  subject  to  collateral  attack  or 
appeal  to  the  Authority.  If  the  Regional 
Director  finds  that  the  showing  of 
interest  is  not  valid,  the  Regional 
Director  vtrill  issue  a  Decision  and  Order 
dismissing  the  petition  or  denying  the 
request  to  intervene. 

§  2422.1 1    Challenge  to  the  status  of  a 
labor  organization. 

(a)  Basis  of  challenge  to  labor 
organization  status.  "The  only  basis  on 
which  a  challenge  to  the  status  of  a 
labor  organization  may  be  made  is 
compliance  with  5  U.S.C.  7103(a)(4). 

(b)  Format  and  time  for  filing  a 
challenge.  Any  party  filing  a  challenge 
to  the  status  of  a  labor  organization 
involved  in  the  processing  of  a  petition 
must  do  so  in  writing  to  the  Regional 
Director  prior  to  a  hearing,  or  to  the 
Hearing  Officer  after  the  hearing  opens 
but  before  it  closes.  If  no  hearing  is  held, 
challenges  must  be  filed  prior  to  action 
being  taken  pursuant  to  §  2422.30. 

§  2422.1 2    Timeliness  of  petitions  seeking 
an  election. 

(a)  Election  bar.  Where  there  is  no 
certified  exclusive  representative,  a 
petition  seeking  an  election  will  not  be 
considered  timely  if  filed  within  twelve 
(12)  months  of  a  valid  election  involving 
the  same  unit  or  a  subdivision  of  the 
same  unit. 

(b)  Certification  bar.  Where  there  is  a 
certified  exclusive  representative  of 
employees,  a  petition  seeking  an 
election  will  not  be  considered  timely  if 
filed  within  twelve  (12)  months  after  the 
certification  of  the  exclusive 
representative  of  the  employees  in  an 
appropriate  unit.  If  a  collective 
bargaining  agreement  is  signed  and 
dated  covering  the  claimed  unit, 
paragraphs  (c),  (d),  and  (e)  of  this 
section  apply. 

(c)  Bar  during  5  U.S.C.  7114(c)  agency 
head  review.  A  petition  seeking  an 
election  will  not  be  considered  timely  if 
filed  during  the  period  of  agency  head 
review  under  5  U.S.C.  7114(c).  This  bar 
expires  upon  either  the  passage  of  thirty 
(30)  days  absent  agency  head  action,  or 
upon  the  date  of  any  timely  agency  head 
action. 

(d)  Contract  bar  where^the  contract  is 
for  three  (3)  years  or  less.  Where  a 
collective  bargaining  agreement  has 
been  signed  and  dated  covering  the 
claimed  unit  and  has  a  term  of  three  (3) 


years  or  less  from  the  date  it  became 
effective,  a  petition  seeking  an  election 
will  be  considered  timely  if  filed  not 
more  than  one  hundred  and  five  (105) 
and  not  less  than  sixty  (60)  days  prior 
to  the  expiration  of  the  agreement. 

(e)  Contract  bar  where  the  contract  is 
for  three  (3)  years  or  more.  Where  a 
collective  bargaining  agreement  has 
been  signed  and  dated  covering  the 
claimed  unit  and  has  a  term  of  three  (3) 
years  or  more  from  the  date  it  became 
effective,  a  petition  seeking  an  election 
will  be  considered  timely  if  filed  not 
more  than  one  hundred  and  five  (105) 
days  and  not  less  than  sixty  (60)  days 
prior  to  the  expiration  of  the  initial 
three  (3)  year  period,  and  any  time  after 
the  expiration  of  the  initial  three  (3) 
year  period. 

(0  Unusual  circumstances.  A  petition 
seeking  an  election  or  a  determination 
relating  to  representation  matters  may 
be  filed  at  any  time  when  unusual 
circumstances  exist  that  substantially 
affect  the  unit  or  majority 
representation. 

(g)  Premature  extension.  Where  a 
collective  bargaining  agreement  with  a 
term  of  three  (3)  years  or  less  has  been 
extended  and  signed  more  than  sixty 
(60)  days  before  its  expiration  date,  the 
extension  will  not  serve  as  a  basis  for 
dismissal  of  a  petition  seeking  an 
election  filed  in  accordance  with  this 
section. 

(h)  Contract  requirements.  Collective 
bargaining  agreements,  including 
agreements  that  go  into  effect  under  5 
U.S.C.  7114(c)  and  those  that 
automatically  renew  without  further 
action  by  the  parties,  do  not  constitute 
a  bar  to  a  petition  seeking  an  election 
under  this  section  unless  a  clear  and 
unambiguous  effective  date,  renewal 
date  where  applicable,  duration,  and 
termination  date  are  ascertainable  from 
the  agreement  and  relevant 
accompanying  documentation. 

§  2422.1 3    Resolution  of  issues  raised  by  a 
petition. 

(a)  Meetings  prior  to  filing  a 
representation  petition.  All  parties 
affected  by  the  representation  issues 
that  may  be  raised  in  a  petition  are 
encouraged  to  meet  prior  to  the  filing  of 
the  petition  to  discuss  their  interests 
and  narrow  and  resolve  the  issues.  If 
requested  by  all  parties  a  representative 
of  the  appropriate  Regional  Office  will 
participate  in  these  meetings. 

(b)  Meetings  to  narrow  and  resolve  the 
issues  after  the  petition  is  filed.  After  a 
petition  is  filed,  the  Regional  Director 
may  require  all  affected  parties  to  meet 
to  narrow  and  resolve  the  issues  raised 
in  the  petition. 
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§2422.14    Effect  of  wtthdrawaVdIsmissiil. 

(a)  Withdrawal/dismissal  less  than 
sixty  (60)  days  before  contract 
expiration.  When  a  petition  seeking  an 
election  that  has  been  timely  Bled  is 
withdrawn  by  the  petitioner  or 
dismissed  by  the  Regional  Director  less 
than  sixty  (60)  days  prior  to  the 
expiration  of  an  existing  agreement 
between  the  incumbent  exclusive 
representative  and  the  activity  or  any 
time  after  the  expiration  of  the 
agreement,  another  petition  seeking  an 
election  will  not  be  considered  timely  if 
filed  within  a  ninety  (90)  day  period 
from  either 

(1)  The  date  the  withdrawal  is 
approved;  or 

(2)  The  date  the  petition  is  dismissed 
by  the  Regional  Director  when  no 
application  for  review  is  filed  with  the 
Authority;  or 

(3)  The  date  the  Authority  rules  on  an 
application  for  review.  Other  pending 
petitions  that  have  been  timely  filed 
under  this  Part  will  continue  to  be 
processed. 

(b)  Withdrawal  less  than  three  (3) 
days  prior  to  a  bearing  or  after  approval 
of  an  election  agreement.  A  petitioner 
who  submits  a  withdrawal  request  for  a 
petition  seeking  an  election  that  is 
received  by  the  Regional  Director  will 
be  barred  from  filing  another  petition 
seeking  an  election  for  the  same  unit  or 
any  subdivision  of  the  unit  for  six  (6) 
months  from  the  date  of  the  approval  of 
the  withdrawal  by  the  Regional  Director 
if  such  request  is  filed: 

(1)  Within  three  (3)  days  before  a 
hearing  is  scheduled  to  be  held;  or 

(2)  After  the  approval  by  the  Regional 
Director  of  an  election  agreement  or 
direction  of  an  election  by  the  Regional 
Director  under  §  2422.16. 

(c)  Withdrawal  of  incumbent  prior  to 
an  election.  When  an  election  is  not 
held  because  the  incimibent  disclaims 
any  representation  interest  in  a  unit,  a 
petition  by  the  inctunbent  seeking  an 
election  involving  the  same  imit  or  a 
subdivision  of  the  same  unit  vdll  not  be 
considered  timely  if  filed  within  six  (6) 
months  of  cancellation  of  the  election. 

§  2422.15    Duty  to  fumlsli  information. 

(a)  Relevant  information.  After  a 
petition  is  filed,  all  parties  must,  upon 
request  of  the  Regional  Director,  furnish 
the  Regional  Director  and  serve  all 
parties  affected  by  issues  raised  in  the 
petition  with  information  concerning 
parties,  issues,  and  agreements  raised  in 
or  affected  by  the  petition. 

(b)  Inclusions  and  exclusions.  After  a 
petition  seeking  an  election  is  filed,  the 
Regional  Director  may  direct  the  agency 
or  activity  to  furnish  the  Regional 
Director  and  all  parties  affected  by 


issues  raised  in  the  petition  with  a 
current  alphabetized  list  of  employees 
and  job  classifications  included  in  and/ 
or  excluded  bom  the  existing  or  claimed 
unit  affected  by  issues  raised  in  the 
petition. 

(c)  Cooperation.  The  failure  to  submit 
supporting  information  or  to  cooperate 
fully  in  the  investigation  of  the  petition 
or  request  to  intervene  may  result  in 
dismissal. 

§  2422.1 6   Election  agreements  or  directed 
eiections. 

(a)  Election  agreements.  Parties  eic 
encouraged  to  enter  into  election 
agreements. 

(b)  Regional  Director  directed 
election.  If  the  parties  are  unable  to 
agree  on  procedural  matters, 
specifically,  the  eligibility  period,  dates, 
hoius,  or  locations  of  the  election,  the 
Regional  Director  will  decide  election 
procedures  and  issue  a  Direction  of  an 
Election,  without  prejudice  to  the  rights 
of  a  party  to  file  objections  to  the 
procedural  conduct  of  the  election. 

(c)  Opportunity  for  a  hearing.  Before 
directing  an  election,  the  Regional 
Director  shall  provide  affected  parties 
an  opportimity  for  a  hearing  on  other 
than  procedural  matters  and,  thereafter 
may: 

(1)  Issue  a  Decision  and  Order;  or 

(2)  If  there  are  no  questions  regarding 
the  imit  appropriateness,  issue  a 
Direction  of  Election  without  a  Decision 
and  Order. 

(d)  Challenges  or  objections  to  a 
directed  election.  A  Direction  of 
Election  issued  under  this  section  will 
be  issued  without  prejudice  to  the  right 
of  a  party  to  file  a  challenge  to  the 
eligibility  of  any  person  participating  in 
the  election  and/or  objections  to  the 
election. 

§2422.17    Notice  Of  hearing. 

(a)  Purpose  of  notice  of  a  hearing.  The 
Regional  Director  may  issue  a  notice  of 
hearing  involving  any  issues  raised  in 
the  petition. 

(b)  Contents.  The  notice  of  hearing 
will  be  served  on  all  interested  parties 
and  will  advise  affected  employees  and 
interested  parties  about  the  hearing. 

(c)  Prehearing  conference.  The 
Hearing  Officer  will  schedule  a 
prehearing  conference,  either  by 
meeting  or  teleconference.  All  parties 
must  participate  in  a  prehearing 
conference  and  be  prepared  to  ftiUy 
discuss,  narrow  and  resolve  the  issues 
set  forth  in  the  notice  of  hearing. 

(d)  No  appeal  of  hearing 
determination.  A  Regional  Director's 
determination  to  issue  a  notice  of 
hearing  is  not  appealable  to  the 
Authority. 


§2422.18    ISearing  procedures. 

(a)  Purpose  of  a  hearing. 
Representation  hearings  are  considered 
investigatory  and  not  adversarial.  The 
purpose  of  the  hearing  is  to  develop  a 
full  and  complete  record  of  relevant  and 
material  facts. 

(b)  Conduct  of  hearing.  Hearings  will 
be  open  to  the  public  unless  otherwise 
ordered  by  the  Hearing  Officer.  There  is 
no  burden  of  proof,  with  the  exception 
of  proceedings  on  objections  to  elections 
as  provided  for  in  §  2422.27(b).  Formal 
rules  of  evidence  do  not  apply. 

(c)  Hearing  officer.  Hearings  will  be 
conducted  by  a  Hearing  Officer 
appointed  by  the  Regional  Director. 
Another  Hearing  Officer  may  be 
substituted  for  the  presiding  Hearing 
Officer  at  any  time. 

(d)  Transcript.  An  official  reporter 
will  make  the  official  transcript  of  the 
hearing.  Copies  of  the  official  transcript 
may  be  examined  in  the  appropriate 
Regional  Office  during  normal  working 
hours.  Requests  by  parties  to  purchase 
copies  of  the  official  transcript  should 
be  made  to  the  official  hearing  reporter. 

§2422.19    IMotions. 

(a)  Purpose  of  a  motion.  Subsequent 
to  the  issuance  of  a  Notice  of  Hearing  in 
a  representation  proceeding,  a  party 
seeking  a  ruling,  an  order,  or  relief  must 
do  so  by  filing  or  raising  a  motion 
stating  the  order  or  relief  sought  and  the 
grounds  therefor.  Challenges  and  other 
filings  referenced  in  other  sections  of 
this  subpart  may,  in  the  discretion  of  the 
Regional  Director  or  Hearing  Officer,  be 
treated  as  a  motion. 

(b)  Prehearing  motions.  Prehearing 
motions  must  be  filed  in  writing  with 
the  Regional  Director.  Any  response 
must  be  filed  with  the  Regional  Director 
within  five  (5)  days  after  service  of  the 
motion.  The  Regional  Director  may  rule 
on  the  motion  or  refer  the  motion  to  the 
Hearing  Officer. 

(c)  Motions  made  at  the  hearing.  (1) 
Diuing  the  hearing,  motions  will  he 
made  to  the  Hearing  Officer  and  may  be 
oral  on  the  record,  unless  otherwise 
required  in  this  subpart  to  be  in  writing. 
Responses  may  be  oral  on  the  record  or 
in  writing,  but,  absent  permission  of  the 
Hearing  Officer,  must  be  provided 
before  the  hearing  closes.  When 
appropriate,  the  Hearing  Officer  wrill 
rule  on  motions  made  at  the  hearing  or 
referred  to  the  Hearing  Officer  by  the 
Regional  Director. 

(2)  When  a  motion  to  intervene 
pursuant  to  §  2422.8  is  made  at  the 
hearing,  the  Hearing  Officer  vsdll  either 
grant  the  motion,  deny  the  motion,  or 
conditionally  allow  participation  in  the 
hearing  pending  the  Regional  Director's 
ruling  on  the  motion. 


(d)  Posthearing  motions.  Motions 
made  after  the  hearing  closes  must  be 
filed  in  writing  with  tiie  Regional 
Director.  Any  response  to  a  posthearing 
motion  must  be  filed  with  the  Regional 
Director  within  five  (5)  days  after 
service  of  the  motion. 

§  2422.20    Rights  of  parties  at  a  hearing. 

(a)  Rights.  A  party  at  a  hearing  will 
have  the  right: 

(1)  To  appear  in  person  or  by  a 
representative; 

(2)  To  examine  and  cross-exiunine 
witnesses;  and 

(3)  To  introduce  into  the  record 
relevant  evidence. 

(b)  Documentary  evidence  and 
stipulations.  Parties  must  submit  two  (2) 
copies  of  docimoentary  evidence  to  the 
Hearing  Officer  and  a  copy  to  all  other 
parties.  Stipulations  of  fact  between  the 
parties  may  be  introduced  into 
evidence. 

(c)  Oral  argument.  Parties  will  be 
entitled  to  a  reasonable  period  prior  to 
the  close  of  the  hearing  for  oral 
argument.  Presentation  of  a  closing  oral 
argimient  does  not  preclude  a  party 
from  filing  a  brief  imder  paragraph  (d) 
of  this  section. 

(d)  Briefs.  A  party  will  be  afforded  an 
opportunity  to  file  a  brief  with  the 
Regional  Director. 

(1)  An  original  and  two  (2)  copies  of 
a  brief  must  be  filed  with  the  Regional 
Director  vdthin  thirty  (30)  days  fit)m  the 
close  of  the  hearing. 

(2)  A  written  request  for  an  extension 
of  time  to  file  a  brief  must  be  filed  with 
and  received  by  the  Regional  Director 
no  later  than  five  (5)  days  before  the 
date  the  brief  is  due. 

(3)  No  reply  brief  may  be  filed 
without  permission  of  tiie  Regional 
Director. 

§  2422.21    Duties  and  powers  of  tt>e 
Hearing  Officer. 

Option  1 

(a)  Duty  of  the  Hearing  Officer.  The 
Hearing  Officer  will  receive  evidence 
and  inquire  fully  into  the  relevant  and 
material  facts  concerning  the  matters 
that  are  the  subject  of  the  hearing. 

Option  2 

(a)  Duty  of  the  Hearing  Officer.  The 
Hearing  Officer  will  receive  evidence, 
inquire  fully  into  the  relevant  and 
material  facts  concerning  the  matters 
that  are  the  subject  of  the  hearing,  and 
may  make  recommendations  on  the 
record  to  the  Regional  Director. 

(b)  Powers  ofUie  Hearing  Officer. 
During  the  period  a  case  is  assigned  to 
a  Hearing  Officer  by  the  Regional 
Director  and  prior  to  the  close  of  the 
hearing,  the  Hearing  Officer  may  take 


any  action  necessary  to  schedule, 
conduct,  continue,  control,  and  regulate 
the  hearing,  including  ruling  on  motions 
when  appropriate. 

§  2422.22    Objections  to  the  conduct  of  the 
hearing. 

(a)  Objections.  Objections  are  oral  or 
written  complaints  concerning  the 
conduct  of  a  hearing. 

(b)  Exceptions  to  niUngs.  There  are 
automatic  exceptions  to  all  adverse 
rulings. 

§2422.23    Election  procedures. 

(a)  Regional  Director  conducts  or 
supervises  election.  The  election  will 
either  be  conducted  or  supervised  by 
the  Regional  Director. 

(b)  Notice  of  election.  Prior  to  the 
election  a  notice  of  election,  prepared 
by  the  Regional  Director,  will  be  posted 
by  the  activity  in  places  where  notices 
to  employees  are  customarily  posted 
and/or  in  a  manner  by  which  notices  are 
normally  distributed.  The  notice  of 
election  v^rill  contain  the  details  and 
procediu«s  of  the  election,  including  the 
appropriate  unit,  the  eligibility  period, 
the  date(s),  hour(s)  and  location(s)  of  the 
election,  a  sample  ballot,  and  the  effect 
of  the  vote. 

(c)  Sample  ballot.  The  reprodiiction  of 
any  document  purporting  to  be  a  copy 
of  the  official  ballot  that  suggests  either 
directly  or  indirectly  to  employees  that 
the  Authority  endorses  a  particular 
choice  in  the  election  may  constitute 
grounds  for  setting  aside  an  election  if 
objections  are  filed  under  §  2422.26. 

(d)  Secret  ballot.  All  elections  will  be 
by  secret  ballot. 

(e)  Intervenor  withdrawal  from  ballot. 
When  two  or  more  labor  organizations 
are  included  as  choices  in  an  election, 
an  intervening  labor  organization  may, 
prior  to  the  approval  of  an  election 
agreement  or  before  the  direction  of  an 
election  procedures,  file  a  written 
request  with  the  Regional  Director  to 
remove  its  name  from  the  ballot.  If  the 
request  is  not  received  prior  to  the 
approval  of  an  election  agreement  or 
before  the  direction  of  an  election, 
unless  the  parties  and  the  Regional 
Director  agree  otherwise,  the 
intervening  labor  organization  will 
remain  on  the  ballot.  The  Regional 
Director's  decision  on  the  request  is 
final  and  not  subject  to  the  filing  of  an 
application  for  review  to  the  Authority. 

(f)  Incumbent  withdrawal  from  ballot 
in  an  election  to  decertify  an  incumbent 
representative.  When  there  is  no 
intervening  labor  organization,  an 
election  to  decertify  an  incumbent 
exclusive  representative  will  not  be  held 
if  the  incumbent  provides  the  Regional 
Director  with  a  written  disclaimer  of 


any  representation  interest  in  the  unit. 
When  there  is  an  intervenor,  an  election 
will  be  held  if  the  intervening  labor 
organization  proffers  a  thirty  percent 
(30%)  showing  of  interest  within  the 
time  period  established  by  the  Regional 
Director. 

(g)  Petitioner  withdraws  from  ballot  in 
an  election.  When  there  is  no 
intervening  labor  organization,  an 
election  will  not  be  held  if  the  petitioner 
provides  the  Regional  Director  with  a 
written  request  to  withdraw  the 
petition.  When  there  is  an  intervenor,  an 
election  will  be  held  if  the  intervening 
labor  organization  proffers  a  thirty 
percent  (30%)  showing  of  interest 
within  the  time  period  estabUshed  by 
the  R^ional  Director. 

(h)  Observers.  All  parties  are  entitled 
to  representation  at  the  polling 
location(s)  by  observers  of  their  own 
selection  subject  to  the  Regional 
Director's  approval. 

(1)  Parties  desiring  to  name  observers 
must  file  in  writing  with  the  Regional 
Director  a  request  for  specifically  named 
observers  at  least  fifteen  (15)  days  prior 
to  an  election.  The  Regional  Director 
may  grant  an  extension  of  time  for  filing 
a  request  for  specifically  named 
observers  for  good  cause  where  a  party 
requests  such  an  extension  or  on  the 
Regional  Director's  own  motion.  The 
request  must  name  and  identify  the 
observers  requested. 

(2)  An  agency  or  activity  may  not  use 
as  its  observer: 

(i)  Supervisory  or  managerial 
personnel; 

(ii)  Employees  eligible  to  vote  in  the 
election; 

(iii)  Employees  who  have  any  official 
connection  with  any  of  the  labor 
organizations  involved;  or 

(iv)  Non-employees  of  the  Federal 
government. 

(3)  A  labor  organization  may  not  use 
as  its  observer: 

(i)  Supervisory  or  managerial 
personnel; 

(ii)  Non-employees  of  the  Federal 
government;  or 

(iii)  Employees  on  leave  without  pay 
status  who  are  working  for  the  labor 
organization  involved. 

(4)  Objections  to  a  request  for  specific 
observers  must  be  filed  with  the 
Regional  Director  stating  the  reasons  in 
support  writhin  five  (5)  days  after  service 
of  the  request. 

(5)  The  Regional  Director's  ruling  on 
requests  for  and  objections  to  observers 
is  final  and  binding  and  is  not  subject 
to  the  filing  of  an  application  for  review 
with  the  Authority. 

§  2422.24    Challenged  tullots. 

(a)  Filing  challenges.  A  party  or  the 
Regional  Director  may,  for  good  cause. 
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challenge  the  eligibility  of  any  person  to 
participate  in  the  election  prior  to  the 
employee  voting. 

(o)  Challenged  ballot  procedure.  An 
individual  whose  eligibility  to  vote  is  in 
dispute  will  be  given  the  opportunity  to 
vote  a  challenged  ballot.  If  the  parties 
and  the  Region  are  unable  to  resolve  the 
challenged  ballot(s)  prior  to  the  tally  of 
ballots,  the  unresolved  challenged 
ballots  will  be  impounded  and 
preserved  until  a  determination  can  be 
made,  if  necessary,  by  the  Regional 
Director. 

i  2422.25    Tally  of  ballots. 

(a)  Tallying  the  ballots.  When  the 
election  is  concluded,  the  Regional 
Director  will  tally  the  ballots. 

(b)  Service  of  the  tally.  When  the  tally 
is  completed,  the  Regional  Director  will 
serve  the  tally  of  ballots  to  the  parties 
in  accordance  with  the  election 
agreement  or  direction  of  election. 

(c)  Valid  ballots  cast.  Representation 
will  be  determined  by  the  majority  of 
the  valid  ballots  cast. 

S  2422.26    Objections  to  ttM  election. 

(a)  Filing  objections  to  the  election. 
Objections  to  the  procedural  conduct  of 
the  election  or  to  conduct  that  may  have 
improperly  affected  the  results  of  the 
election  must  be  submitted  to  the 
Regional  Director.  Objections  must  be 
filed  and  received  by  the  Regional 
Director  within  five  (5)  days  after  the 
tally  of  ballots  has  been  furnished.  Any 
objections  must  be  timely  regardless  of 
whether  the  challenged  ballots  are 
sufficient  in  number  to  affect  the  results 
of  the  election.  The  objections  must  be 
supported  by  clear  and  concise  reasons. 
An  original  and  two  (2)  copies  of  the 
objections  must  be  received  by  the 
Regional  Director. 

fb)  Supporting  evidence.  The 
objecting  party  must  file  with  the 
Regional  Director  evidence,  including 
signed  statements,  dociunents  and  other 
materials  supporting  the  objections 
within  ten  (10)  days  after  the  objections 
are  filed. 

§  2422.27    Detennlnative  challenged  ballots 
and  objections. 

(a)  Investigation.  The  Regional 
Director  will  investigate  objections  and/ 
or  determinative  challenged  ballots  that 
are  sufficient  in  number  to  affect  the 
results  of  the  election. 

(b)  Burden  of  proof.  A  party  filing 
objections  to  the  election  beairs  the 
burden  of  proof  by  a  preponderance  of 
the  evidence  concerning  those 
objections.  However,  no  party  bears  the 
burden  of  proof  on  challenged  ballots. 

(c)  Consolidated  hearing  on  objections 
and/or  determinative  challenged  ballots 


and  an  unfair  labor  practice  hearing. 
When  appropriate,  and  in  accordance 
wdth  §  2422.33,  objections  and/or 
determinative  challenged  ballots  may  be 
consolidated  with  an  unfair  labor 
practice  hearing.  Such  consolidated 
hearings  will  be  conducted  by  an 
Administrative  Law  Judge.  Exceptions 
and  related  submissions  must  be  filed 
with  the  Authority  and  the  Authority 
will  issue  a  decision  in  accordance  with 
Part  2423  of  this  chapter,  except  for  the 
following: 

(1)  Sections  2423.18  and  2423.19(j)  of 
this  Subchapter  concerning  the  burden 
of  proof  and  settlement  conferences  are 
not  applicable; 

(2)  The  Administrative  Law  Judge 
may  not  recommend  remedial  action  to 
be  taken  or  notices  to  be  posted  as 
provided  by  §  2423.26(a)  of  this 
Subchapter;  and, 

(3)  References  to  "charge"  and 
"complaint"  in  §  2423.26(b)  of  this 
chapter  will  be  omitted. 

(d)  Regional  Director  Action.  After 
investigation,  the  Regional  Director  will 
take  appropriate  action  consistent  with 
§  2422.30. 

§2422.28    Runoff  elections. 

(a)  When  a  runoff  may  be  held.  A 
runoff  election  is  required  in  an  election 
involving  at  least  three  (3)  choices,  one 
of  which  is  "no  union"  or  "neither," 
when  no  choice  receives  a  majority  of 
the  valid  ballots  cast.  However,  a  runoff 
may  not  be  held  imtil  the  Regional 
Director  has  ruled  on  objections  to  the 
election  and  determinative  challenged 
ballots. 

(b)  Eligibility.  Employees  who  were 
ehgible  to  vote  in  the  original  election 
and  who  are  also  eligible  on  the  date  of 
the  runoff  election  may  vote  in  the 
runoff  election. 

(c)  Ballot.  The  ballot  in  the  runoff 
election  will  provide  for  a  selection 
between  the  two  choices  receiving  the 
largest  and  second  largest  number  of 
votes  in  the  election. 

S  2422.29    Inconclusive  elections. 

(a)  What  is  an  inconclusive  election. 
An  inconclusive  election  is  one  where 
challenged  ballots  are  not  sufficient  to 
affect  the  outcome  of  the  election  and 
one  of  the  following  occurs: 

(1)  The  ballot  provides  for  at  least 
three  (3)  choices,  one  of  which  is  "no 
union"  or  "neither"  and  the  votes  are 
equally  divided;  or 

(2)  The  ballot  provides  for  at  least 
three  (3)  choices,  the  choice  receiving 
the  highest  number  of  votes  does  not 
receive  a  majority,  and  at  least  two  other 
choices  receive  the  next  highest  and 
same  number  of  votes;  or 

(3)  When  a  runoff  ballot  provides  for 
a  choice  between  two  labor 


organizations  and  results  in  the  votes 
being  equally  divided;  or 

(4)  When  the  Regional  Director 
determines  that  there  have  been 
significant  procediu^l  irregularities. 

Cb)  Eligibility  to  vote  in  a  rerun 
election.  A  current  payroll  period  will 
be  used  to  determine  eligibility  to  vote 
in  a  rerun  election. 

(c)  Ballot.  If  the  Regional  Director 
determines  that  the  election  is 
inconclusive,  the  election  will  be  rerun 
with  all  the  choices  that  appeared  on 
the  original  ballot 

(d)  Number  of  reruns.  There  will  be 
only  one  rerun  of  an  inconclusive 
election.  If  the  rerun  results  in  another 
inconclusive  election,  the  tally  of  ballots 
will  indicate  a  majority  of  valid  ballots 
has  not  been  cast  for  any  choice  and  a 
certification  of  results  will  be  issued.  If 
necessary,  a  runoff  may  be  held  when 
an  original  election  is  rerun. 

§  2422.30    Regional  Director 
investigations,  notices  of  hearings,  actions, 
and  Decisions  and  Orders. 

(a)  Regional  Director  investigation. 
The  Regional  Director  will  make  such 
investigation  of  the  petition  and  any 
other  matter  as  the  Regional  Director 
deems  necessary. 

(b)  Regional  Director  notice  of 
hearing.  The  Regional  Director  will 
issue  a  notice  of  hearing  to  inquire  into 
any  matter  about  which  a  material  issue 
of  fact  exists,  and  any  time  there  is 
reasonable  cause  to  believe  a  question 
exists  regarding  unit  appropriateness. 

(c)  Regional  Director  action  and 
Decision  and  Order.  After  investigation 
and/or  hearing,  when  a  hearing  has  been 
ordered,  the  Regional  Director  will 
resolve  the  matter  in  dispute  and,  when 
appropriate,  issue  a  Decision  and  Order. 

(d)  Appeal  of  Regional  Director 
Decision  and  Order.  A  party  may  file 
with  the  Authority  an  application  for 
review  of  a  Regional  Director  Decision 
and  Order. 

(e)  Contents  of  the  Record.  When  no 
hearing  has  been  conducted  all  material 
submitted  to  and  considered  by  the 
Regional  Director  during  the 
investigation  becomes  a  part  of  the 
record.  When  a  hearing  has  been 
conducted,  the  transcript  and  all 
material  entered  into  evidence, 
including  any  posthearing  briefs, 
become  a  part  of  the  record. 

§  2422.31    Application  for  review  of  a 
Regional  Director  Decision  and  Order. 

(a)  Filing  an  application  for  review.  A 
party  must  file  an  application  for  review 
with  the  Authority  within  sixty  (60) 
days  of  the  Regional  Director's  Decision 
and  Order.  The  sixty  (60)  day  time  limit 
provided  for  in  5  U.S.C.  7105(f)  may  not 
be  extended  or  waived. 


(b)  Contents.  An  application  for 
review  must  be  sufficient  to  enable  the 
Authority  to  rule  on  the  appUcation 
without  recourse  to  the  record.  An 
application  must  specify  the  matters 
and  rulings  to  which  exception(s)  is 
taken,  include  a  summary  of  evidence 
relating  to  any  issue  raised  in  the 
application,  and  make  specific  reference 
to  page  citations  in  the  transcript  if  a 
hearing  was  held.  An  application  may 
not  raise  any  issue  or  rely  on  any  facts 
not  timely  presented  to  the  Hearing 
Officer  or  Regional  Director. 

Option  1 

(c)  Review.  The  Authority  may  grant 
an  application  for  review  only  where  it 
appears  that  compelling  reasons  exist 
therefor.  Accordingly,  an  application  for 
review  may  be  granted  only  upon  one  or 
more  of  the  following  grounds: 

(1)  The  decision  raises  an  issue  for 
which  there  is  an  absence  of  precedent 
or  the  decision  is  based  upon  a  clear 
error  in  application  of  law  or  policy; 

(2)  The  decision  is  based  on  law  or 
policy  which  clearly  warrants 
reconsideration; 

(3)  The  conduct  of  a  hearing  or  a 
procediu-al  ruling  has  resulted  in 
prejudicial  error; 

(4)  The  Regional  Director's  decision 
regarding  a  substantial  factual  issue  was 
clearly  erroneous  and  prejudicially 
affected  the  rights  of  a  party; 

Option  2 

(c)  Review.  (1)  Assertions  required  for 
review.  The  Authority  will  grant  an 
application  for  review  when  a  party 
fiUng  has  specifically  asserted  and 
established  that: 

(i)  Review  of  the  decision  is 
warranted  on  one  or  more  of  the 
groimds  set  forth  in  paragraph  (c)(2)  of 
this  section  and, 

(ii)  The  Authority's  decision  will  have 
a  substantial  impact  on  labor- 
management  relations  law,  as  set  forth 
in  paragraph  (c)(3)  of  this  section. 

(2)  Grounds  warranting  review.  A 
filing  party  must  assert  and  establish 
that  review  of  a  Regional  Director's 
decision  is  warranted  on  one  or  more  of 
the  following  grounds: 

(i)  The  decision  raises  an  issue  for 
which  there  is  an  absence  of  precedence 
or  the  decision  is  based  upon  a  clear 
error  in  application  of  law  or  policy; 

(ii)  The  decision  is  based  on  law  or 
policy  which  clearly  warrants 
reconsideration; 

(iii)  The  conduct  of  a  hearing  or  a 
procedural  ruling  has  resulted  in 
prejudicial  error; 

(iv)  The  Regional  Director's  decision 
regarding  a  substantial  factual  issue  was 
clearly  erroneous  and  prejudicially 
affected  the  rights  of  a  party; 
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(3)  Substantial  impact  on  labor- 
management  relations  law.  In  addition 
to  the  requirements  set  forth  in 
subsection  (d),  a  filing  party  must  assert 
and  establish  that  the  Authority's 
decision  will  have  a  substantial  impact 
on  labor-management  relations  law. 
Such  impact  may  be  foimd,  but  is  not 
limited  to,  situations  where: 

(i)  The  Regional  Director's  Decision  is 
likely  to  have  a  substantial  impact  in 
cases  other  than  the  one(s)  directly 
involved  in  the  decision;  or 

(ii)  Review  would  resolve  a  question 
of  particular  importance  to  the  Federal 
sector  labor-management  relations 
program. 

(4)  Discretionary  determination  of 
Authority  to  review.  Notwithstanding 
paragraphs  (c),  (d),  and  (e)  of  this 
section,  an  application  for  review  may 
be  granted  when,  in  the  Authority's 
discretion,  extraordinary  circumstances 
exist  for  reviewing  the  Regional 
Director's  Decision  and  Order. 

(d)  Opposition.  A  party  may  file  with 
the  Authority  an  opposition  to  an 
application  for  review  within  ten  (10) 
days  after  the  party  is  served  with  the 
application.  A  copy  must  be  served  on 
the  Regional  Director  and  all  other 
parties  and  a  statement  of  service  must 
be  filed  with  the  Authority. 

(e)  Regional  Director  Decision  and 
Order  becomes  the  Authority's  action.  A 
Decision  and  Order  of  a  Regional 
Director  becomes  the  action  of  the 
Authority  when: 

(1)  No  application  for  review  is  filed 
with  the  Authority  within  sixty  (60) 
days  after  the  date  of  the  Regional 
Director's  Decision  and  Order;  or 

(2)  A  timely  application  for  review  is 
filed  with  the  Authority  and  the 
Authority  does  not  undertake  to  grant 
review  of  the  Regional  Director's 
Decision  and  Order  within  sixty  (60) 
days  of  the  filing  of  the  appUcation;  or 

(3)  The  Authority  denies  an 
application  for  review  of  the  Regional 
Director's  Decision  and  Order. 

(f)  Authority  grant  of  review  and  stay. 
The  Authority  may  rule  on  the  issue(s) 
in  an  application  for  review  in  its  order 
granting  the  application  for  review. 
Neither  filing  nor  granting  an 
application  for  review  does  not  stay  any 
action  ordered  by  the  Regional  Director 
unless  specifically  ordered  by  the 
Authority. 

(g)  Briefs  if  review  is  granted.  U  the 
Authority  does  not  rule  on  the  issue(s) 
in  the  application  for  review  in  its  order 
granting  review,  the  Authority  may,  in 
its  discretion,  afford  the  parties  an 
opportunity  to  file  briefs.  The  briefs  will 
be  limited  to  the  issue(s)  referenced  in 
the  Authority's  order  granting  review. 


§  2422.32    Certifications  and  revocations. 

(a)  Certifications.  The  Regional 
Director  will  issue  an  appropriate 
certification  when: 

(1)  After  an  election,  runoff,  or  rerun, 
(i)  No  objections  are  filed  or 

challenged  ballots  are  not 
determinative,  or 

(ii)  Objections  and  determinative 
challenged  ballots  are  decided  and 
resolved;  or 

(2)  The  Regional  Director  issues  a 
Decision  and  Order  requiring  a 
certification  and  the  Decision  and  Order 
becomes  the  action  of  the  Authority 
under  §  2422.31(h)  or  the  Authority 
otherwise  directs  the  issuance  of  a 
certification. 

(c)  Revocations.  Without  prejudice  to 
any  rights  and  obligations  which  may 
exist  under  the  Statute,  the  Regional 
Director  wall  revoke  a  recognition  or 
certification,  as  appropriate,  and 
provide  a  written  statement  of  reasons 
when: 

(1)  An  incumbent  exclusive 
representative  files,  during  a 
representation  proceeding,  a  disclaimer 
of  any  representational  interest  in  the 
unit;  or 

(2)  Due  to  a  substantial  change  in  the 
character  and  scope  of  the  unit,  the  unit 
is  no  longer  appropriate  and  an  election 
is  not  warranted. 

§  2422.33    Relief  obtainable  under  Part 
2423. 

Remedial  relief  that  was  or  could  have 
been  obtained  as  a  result  of  a  motion, 
objection,  or  challenge  filed  or  raised 
under  this  subpart,  may  not  be  the  basis 
for  similar  relief  if  filed  or  raised  as  an 
unfair  labor  practice  under  Part  2423  of 
this  Chapter,  Provided,  that  related 
matters  may  be  consolidated  for  hearing 
as  noted  in  §  2422.27(c)  of  this  subpart. 

§  2422.34    Rights  and  obligations  during 
the  pendency  of  representation 
proceedings. 

(a)  Existing  recognitions,  agreements, 
and  obligations  under  the  Statute. 
During  the  pendency  of  any 
representation  proceeding,  parties  are 
obligated  to  maintain  existing 
recognitions,  adhere  to  the  terms  and 
conditions  of  existing  collective 
bargaining  agreements,  and  fulfill  all 
other  representational  and  bargaining 
responsibilities  under  the  Statute. 

(b)  Unit  status  of  individual 
employees.  Notwithstanding  paragraph 
(a)  of  this  section  and  except  as 
otherwise  prohibited  by  law,  a  party 
may  take  action  based  on  its  position 
regarding  the  bargaining  unit  status  of 
individual  employees.  Provided,  that  its 
actions  may  be  challenged,  reviewed, 
and  remedied  where  appropriate. 
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Dated:  August  1. 1995. 
Solly  Thomas, 

Executive  Director,  Federal  Labor  Relations 
Authority. 
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DEPARTMEtfT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart319 
[Docket  No.  95-046-1] 

Importation  of  Fruits  and  Vegetables; 
Phytosanttary  Certificates 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  is  soliciting 
public  comment  on  a  change  we  are 
considering  making  to  the  fruits  and 
vegetables  import  regudations.  We  are 
considering  requiring  a  phytosanitary 
certificate  to  accompany  all  shipments 
of  imported  produce,  both  commercial 
shipments  and  produce  brought  into  the 
United  States  by  individual  travelers. 
We  believe  this  change  would 
substantially  increase  our  ability  to 
exclude  dangerous  plant  pests 
associated  with  produce  from  the 
United  States,  but  it  would  also  require 
substantial  changes  in  the  practices  of 
travelers  and  importers  who  bring 
produce  into  the  United- States. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  3, 1995. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  95-046-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS.  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  95-046-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jane  Levy  or  Mr.  Frank  E.  Cooper, 
Senior  Operations  Officers,  Port 
Operations,  PPQ,  APHIS,  Suite  4A03, 
4700  River  Road  Unit  139,  Riverdale, 
MD  20737-1236;  (301)  734-8645. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  Plant  Quarantine  Act  (7  U.S.C. 
151  et  seq.)  and  the  Federal  Plant  Pest 
Act  (7  U.S.C.  150aa  et  seq.)  authorize 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  to  prohibit  or  restrict 
the  importation  into  the  United  States  of 
any  plants,  roots,  bulbs,  seeds,  or  other 
plant  products,  including  fruits  and 
vegetables,  to  prevent  the  introduction 
of  plant  pests  into  the  United  States. 
"Subpart — Fruits  and  Vegetables"  (7 
CFR  319.56  et  seq.)  contains  restrictions 
on  the  importation  into  the  United 
States  of  fruits,  vegetables,  and  plants  or 
portions  of  plants  used  as  packing 
material  in  connection  with  shipments 
of  fruits  and  vegetables. 

A  phytosanitary  certificate  is  a 
document  issued  by  a  plant  protection 
official  of  a  national  government  that  is 
issued  to  facilitate  the  international 
movement  of  a  plant  or  plant  product 
article.  A  phytosanitary  certificate 
certifies  that  the  article  has  been 
thoroughly  inspected,  is  believed  to  be 
free  from  injurious  plant  diseases, 
injurious  insect  pests,  and  other  plant 
pests,  and  is  otherwise  believed  to  be 
eligible  for  importation  into  the  country 
of  destination  pursuant  to  the  current 
phytosanitary  laws  and  regulations  of 
that  country.  A  phytosanitary  certificatfi 
may  also  contain  additional  declarations 
regarding  the  area  of  origin,  conditions 
of  growth,  or  treatment  of  the  article, 
when  such  information  is  relevant  to  the 
eligibility  of  the  article  for  importation. 
The  form  and  use  of  phytosanitary 
certificates  is  governed  by  the 
International  Plant  Protection 
Convention. 

Phytosanitary  certificates  are  in  wide 
use  in  international  trade.  APHIS  issues 
thousands  of  phytosanitary  certificates 
each  year  to  facilitate  export  of  United 
States  agricultural  products  to  countries 
that  require  phytosanitary  certificates  to 
accompany  such  pioducts.  We  also 
require  many  agricultural  products 
imported  into  the  United  States  to  be 
accompanied  by  phytosanitary 
certificates. 

For  example,  phytosanitary 
certificates  are  required  for  restricted 
articles  under  7  CFR  319.37  et  seq., 
"Subpart — Nursery  Stock,  Plants,  Roots, 
Bulbs,  Seeds,  and  Other  Plant 
Products,"  and  under  7  CFR  319.75  et 
seq.,  "Subpart — Khapra  Beetle." 

Phytosanitary  Certificate  Requirement 
for  All  Imported  Produce 

We  are  considering  requiring  a 
phytosanitary  certificate  to  accompany 
all  shipments  of  imported  produce,  both 
commercial  shipments  and  produce 


brought  into  the  United  States  by 
individual  travelers. 

Historically,  we  have  not  required  a 
phytosanitary  certificate  for  imports  of 
fresh  produce  because,  given  the 
volimie  of  produce  entering  the  United 
States,  we  felt  that  we  could  provide 
adequate  protection  for  U.S.  agriculture 
by  having  well-trained  United  States 
Dtepartment  of  Agriculture  (USDA) 
personnel  inspect  all  imported  produce. 
Port  of  entry  inspection  by  our  officers 
was,  and  continues  to  be,  an  important 
safeguard  to  which  all  imported 
produce  is  subject. 

Today,  from  the  standpoint  of 
quarantine  control,  the  picture  of 
produce  importations  is  changing 
dramatically.  The  number  of  foreign 
travelers  continues  to  increase.  The 
amoimt  of  produce  they  bring  with  them 
likewise  continues  to  increase,  and  the 
pest  risk  inherent  in  such  importations 
may  well  have  increased.  Commercial 
importations  also  continue  to  increase 
in  quantity  and  variety  of  product. 

At  the  same  time,  foreign  Ministries  of 
Agriculture  are  increasingly  able  to 
provide  phytosanitary  export  inspection 
and  certification.  We  believe  that  the 
availability  and  overall  quality  of  these 
activities  has  improved,  partly  as  a 
result  of  our  International  Services 
programs  abroad. 

Imported  produce  presents  a 
relatively  high  risk  of  introducing  exotic 
plant  pests.  Produce  brought  by 
travelers  is  particularly  dangerous 
because: 

•  The  origin  of  the  produce  is  often 
difficult  to  determine. 

•  The  produce  is  often  grown  in 
dooryards  with  little  or  no  pest  control 

•  Travelers  bring  noncommercial 
varieties  with  unknown  susceptibility  to 
pests  and  diseases. 

•  The  fiiiits  are  often  ripe  or  overripe 
and  therefore  particularly  susceptible  to 
infestations. 

•  Historically,  decisions  to  allow 
importation  of  produce  were  based  on 
an  evaluation  of  the  pest  risk  associated 
with  commercial  production,  not 
backyard  production. 

In  addition  to  the  above,  we  now  face 
increasing  restrictions  on  the  nvunber  of 
personnel  we  can  devote  to  inspecting 
produce  imports.  It  appears  that  these 
restrictions  will  be  of  long  duration  if 
not  permanent.  We  are  finding  it 
increasingly  difficult  to  provide  the 
level  of  quarantine  security  we  feel  is 
needed.  To  a  significant  extent,  a 
phytosanitary  certificate  requirement  is 
an  effective  augmentation  to  inspection. 

The  phytosanitary  certificate 
requirement  would  provide  a  significant 
measure  of  protection  against  the 
introduction  of  exotic  plant  pests.  This 
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requirement  would  represent  a 
significant  change  from  current  practice. 
Therefore,  if  we  make  this  change  we 
would  conduct  an  intensive  public 
relations  campaign  to  alert  importers 
and  travelers  to  the  new  requirement 
and  encourage  compliance.  Compliance 
with  this  new  phytosanitary  certificate 
requirement  should  significantly  reduce 
the  infestation  levels  in  both 
commercial  and  non-conunercial 
importations. 

As  we  see  it,  these  are  the  positive 
effects  of  a  phytosanitary  certificate 
requirement: 

•  The  quantity  of  produce  brought  by 
travelers  would  be  ciutailed,  resulting 
in  far  fewer  infested  lots  of  produce 
being  imported  from  dooryard  gardens 
and  infested  coimtries,  thereby  reducing 
the  risk  of  pest  introduction. 

•  Commercial  and  noncommercial 
importations  would  have  the  added 
safeguard  of  a  foreign  issued 
phytosanitary  certificate,  which  would 
certify  that  the  produce  was  inspected 
and  foimd  to  comply  with  our 
requirements.  The  phytosanitary 
certificate  could  also  be  the  focal  point 
of  APHIS'S  feedback  to  countries  that 
ioadvertently  certify  prohibited  or 
infested  produce. 

•  The  requirement  would  be  legally 
soimd,  based  on  the  Agency's  statutory 
authority,  and  be  in  accord  with  the 
International  Plant  Protection 
Convention. 

The  negative  effects  for  which  we 
must  plan  are: 

•  Despite  a  public  relations 
campaign,  there  would  be  numerous 
complaints  from  travelers  about  seized 
produce,  especially  diuing  the  first  year 
of  enforcement. 

•  APHIS  would  have  to  prepare  for 
increased  smuggling  because  the 
phytosanitary  certificate  requirement 
would  essentially  prohibit  produce 
brought  by  travelers. 

•  All  countries  shipping  produce  to 
the  United  States  would  have  to  provide 
phytosanitary  certificates  for  all 
shipments.  These  countries  might  have 
difficulties  dealing  with  the  increased 
workload,  and  effects  might  include 
increases  in  the  number  of  errors  and 
improperly  issued  phytosanitary 
certificates.  Importers  might  assume  that 
improperly  issued  phytosanitary 
certificates  authorize  them  to  import 
prohibited  produce. 

•  APHIS  would  have  to  prepare 
guidelines  for  enforcement  of  the  new 
requirements. 

The  phytosanitary  certificate 
requirement  would  have  a  strong  effect 
on  movements  into  the  United  States 
from.Canada  and  Mexico.  In  particular, 
local  residents  bring  a  large  quantity  of 


produce  across  the  Mexican  border  as 
groceries  for  local  consumption  in  the 
United  States.  Along  the  border,  these 
groceries  are  known  as  "mandado". 

If  a  phytosanitary  certificate 
requirement  is  imposed,  all  fruit  and 
vegetable  mandado  would  be  subject  to 
it.  However,  the  ciurent  systems  for 
issuing  phytosanitary  certificates  in 
Mexico  do  not  make  it  feasible  for 
customers  in  retail  stores  and  fruit  and 
vegetable  stands  to  obtain  certificates  so 
that  they  could  legally  bring  their 
purchases  into  the  United  States. 
Therefore,  imless  the  system  for  issuing 
certificates  in  Mexico  changes 
significantly,  imposition  of  a 
phytosanitary  certificate  requirement 
would  mean  that  persons  would  be 
unable  to  practically  and  legally  import 
mandado  into  the  United  States.  Based 
on  our  many  years'  experience  in 
examining  mandado  on  the  Mexican 
border,  we  believe  that  admissible  fruits 
and  vegetables  in  mandado  do  not 
present  a  significant  pest  risk.  We  also 
recognize  that  the  phytosanitary 
certificate  requirement  could  result  in 
inconvenience  and  increased  costs  for 
thousands  of  persons  who  daily  bring 
Mexican  fiiiits  and  vegetables  across  the 
border  for  consumption  in  the  United 
States. 

A  somewhat  similar  situation  might 
apply  with  regard  to  the  Canadian 
border,  although  there  is  less  traffic  of 
this  sort  from  Canada.  We  welcome 
suggestions  on  how  to  accommodate 
movements  for  local  consumption  from 
Canada  and  Mexico  without  sacrificing 
quarantine  effectiveness.  We  also 
welcome  comments  on  any  other  issue 
related  to  a  possible  proposal  to  require 
phytosanitary  certificates  to  accompany 
all  produce  imported  into  the  United 
States. 

Authority:  7  U.S.C.  ISOdd,  ISOee.  150ff, 
151-167,  450,  2803,  and  2809;  21  U.S.C.  136 
and  136a;  7  CFR  2.17,  2.51.  and  371.2(c). 

Done  in  Washington,  DC,  this  27th  day  of 
July  1995. 

Lonnie  J.  King, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(PR  Doc.  95-19184  Filed  8-3-95;  8:45  am] 
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7  CFR  Part  319 
[Docket  No.  94-116-4] 

Importation  of  Fresh  Mass  Avocado 
Fruit  Grown  in  Michoacan,  Mexico; 
Public  Hearings 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  public  hearings. 


SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  is  hosting  five  public 
hearings  on  the  proposed  rule  on  the 
importation  of  fresh  Hass  avocado  fruit 
grown  in  Michoacan,  Mexico,  that  we 
published  in  the  Federal  Register  on 
July  3, 1995. 

DATES:  The  public  hearings  will  be  held 
in  Washington,  DC,  on  August  17  and 
18, 1995;  in  Flushing,  NY,  on  August 
22, 1995;  in  Homestead,  FL,  on  August 
23, 1995;  in  Chicago,  IL,  on  August  28, 
1995;  and  in  Escondido,  CA,  on  August 
30  and  31, 1995.  Each  pubUc  hearing 
will  begin  at  9  a.m.  and  is  scheduled  to 
end  at  5  p.m. 

ADDRESSES:  The  public  hearings  will  be 
held  at  the  following  locations: 

1.  Washington,  DC:  Jefferson 

Auditorium,  U.S.  Department  of 
Agriculture,  South  Building,  14th 
Street  and  Indep>endence  Avenue 
SW.,  Washington,  DC. 

2.  Flushing,  NY:  Best  Western  Midway 

Hotel,  108-25  Horace  Harding, 
Flushing,  NY. 

3.  Homestead,  FL:  Redland  Country 

Club,  24451  SW.  177th  (Crone) 
Avenue,  Homestead,  FL. 

4.  Chicago,  IL:  Holiday  Inn— O'Hare 

International,  5440  North  River 
Road,  Chicago,  IL. 

5.  Escondido,  CA:  CaUfomia  Center  for 

the  Arts,  340  North  Escondido 
Boulevard,  Escondido,  CA. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Victor  Harabin,  Head,  Permit  Unit,  Port 
Operations,  PPQ,  APHIS,  4700  River 
Road  Unit  136,  Riverdale,  MD  20737- 
1236,  (301)  734-8645,  or  FAX  (301) 
734-5786. 

SUPPLEMENTARY  INFORMATION:  Five 
pubhc  hearings  will  be  held  on  the 
notice  of  proposed  rulemaking  on  the 
importation  of  fresh  Hass  avocado  fruit 
grown  in  Michoacan,  Mexico,  published 
by  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  in  the 
Federal  Register  on  July  3, 1995  (60  FR 
34831-34842,  Docket  No.  94-116-3). 
The  first  public  hearing  will  be 
dedicated  exclusively  to  the  scientific 
basis  for  that  proposed  rule.  This  first 
hearing  will  be  open  to  the  pubUc,  but 
participation  will  be  limited  to  experts 
in  the  fields  of  pest  risk  assessment  and 
pest  risk  mitigation  measures.  Four 
additional  hearings  will  be  held  to 
provide  a  full  opportunity  to  all 
interested  parties  to  address  every 
aspect  of  the  proposed  rule. 

The  First  Public  Hearing — 
Presentations  by  Experts  in  Risk 
Assessment 

The  first  public  hearing,  on  the 
scientific  basis  for  this  proposed  rule,  is 
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scheduled  to  be  held  in  Washington, 
DC.  on  August  17  and  18,  1995.  This 
hearing  will  focus  exclusively  on  the 
APHIS  pest  risk  assessment  dociunents 
upon  which  the  proposed  rule  is  based, 
and  will  provide  an  opportunity  for 
experts  in  relevant  disciplines  to 
present  their  views  on  those  dociunents 
and  the  scientific  issues  raised  by  them. 

The  APHIS  pest  risk  assessment 
doounents  upon  which  the  proposed 
rule  is  based  identify  the  plant  pest  risks 
associated  with  the  importation  of  Hass 
avocados  grown  in  approved  orchards 
in  approved  mimicipalities  in 
Michoacan,  Mexico,  discuss  the 
mitigation  measures  identified  as 
reasonable  and  necessary  to  prevent  the 
introduction  of  plant  pests  into  the 
United  States,  and  contain  a 
quantitative  risk  analysis  examining  the 
likelihood  of  plant  pest  introduction 
into  the  United  States  if  Hass  avocados 
are  allowed  to  be  imported  under  the 
conditions  described  in  the  proposed 
rule. 

Participation  in  the  Washington,  DC, 
hearing  will  be  limited  to  those  who 
register  and  who  identify  themselves  as 
having  expertise  in  the  areas  of  pest  risk 
assessment  and  mitigation  measures. 
Experts  wishing  to  participate  will  be 
asked  to  furnish  for  the  record  their 
educational  background  and  their 
expertise  and  qualifications  relevant  to 
pest  risk  assessment  and  mitigation 
measures.  Such  experts  include 
scientists,  technical  experts,  and 
academicians  expert  in  entomology, 
plant  health,  plant  pathology,  risk 
assessment,  and  risk  mitigation.  Federal, 
State,  and  local  officials,  growers,  and 
handlers  who  have  experience  with  risk 
assessment,  plant  protection, 
quarantine,  or  risk  mitigation  measures 
will  also  be  welcome  to  participate  in 
this  first  public  hearing. 

Presenters  are  welcome  to  register  as 
a  panel  if  they  believe  a  panel  of  experts 
from  several  fields  would  foster  a  more 
complete  discussion  and  evaluation  of 
issues  related  to  the  pest  risk  assessment 
underlying  this  proposal. 

Additional  Public  Hearings 

Foiu  additional  hearings  will  be  held 
during  the  period  between  Augiist  22, 
1995,  and  August  31, 1995,  to  address 
all  aspects  of  this  proposed  rule.  These 
four  public  hearings  are  scheduled  to  be 
held  in  Flushing,  NY,  on  August  22, 
1995;  Homestead,  FL,  on  August  23, 
1995;  Chicago,  H,  on  August  28,  1995; 
and  Escondido.  CA,  on  August  30  and 
31, 1995. 

Any  interested  party  may  appear  and 
be  heard  in  person,  or  through  an 
attorney  or  other  representative.  We  are 
interested  in  obtaining  the  views  of  the 


public  on  all  aspects  of  the  proposed 
rule,  including  the  APHIS  pest  risk 
assessment  documents  and  the 
conclusions  contained  therein. 

General  Information  Applicable  to  All 
Five  Public  Hearings 

The  APHIS  pest  risk  assessment 
documents  upon  which  the  proposed 
rule  is  based  are  available.  Parties 
interested  in  receiving  copies  may 
obtain  them  by  contacting  APHIS' 
Legislative  and  Public  Affairs  Staff  at 
(301)  734-3256  or  by  writing  to 
Legislative  and  Public  Affairs,  4700 
River  Road  Unit  51,  Riverdale, 
Maryland  20737-1232.  Copies  of  the 
risk  assessment  documents  will  be 
available  at  each  of  the  scheduled 
public  hearings. 

Persons  who  wish  to  speak  at  the 
hearings  will  be  asked  to  provide  their 
names  and  their  affiliations.  Those  who 
wish  to  form  a  panel  to  present  their 
views  will  be  asked  to  provide  the  name 
of  each  member  of  the  panel  and  the 
organizations  the  panel  members 
represent.  Parties  wishing  to  make  oral 
presentations  may  register  in  advance 
by  calling  the  Regulatory  Analysis  and 
Development  voice  mail  at  (301)  734- 
4346  and  leaving  a  message  stating  their 
name,  telephone  number,  organization, 
and  location  of  the  hearing  at  which 
they  wish  to  speak.  If  a  party  is 
registering  for  a  panel,  the  party  will 
also  be  asked  to  provide  the  name  of 
each  member  of  the  panel  and  the 
organization  each  panel  member 
represents. 

The  hearings  will  begin  at  9  a.m.  aftd 
are  scheduled  to  end  at  5  p.m.  each  day. 
The  Washington,  DC,  and  Escondido, 
CA,  hearings  may  conclude  at  any  time 
on  the  second  day  if  all  persons  who 
have  registered  to  participate  have  been 
heard.  Similarly,  the  other  three 
hearings  may  conclude  earfier  than  5 
p.m.  if  all  persons  who  have  registered 
have  been  heard.  The  presiding  officer 
may  extend  the  time  of  any  hearing  or 
limit  the  time  for  each  presentation  so 
that  everyone  is  accommodated  and  all 
interested  persons  appearing  on  the 
scheduled  dates  have  an  opportimity  to 
participate. 

Registration  for  each  hearing  may  be 
accomplished  in  advance  in  accordance 
with  the  above-described  instructions, 
or  by  registering  with  the  presiding 
officer  between  8:30  a.m.  and  9  a.m.  on 
any  hearing  day. 

A  representative  of  APHIS  will 
preside  at  each  public  hearing.  Written 
statements  are  encouraged,  but  not 
required.  Any  written  statement 
submitted  will  be  made  part  of  the 
record  of  the  public  hearing.  Anyone 
who  reads  a  written  statement  should 


provide  two  copies  to  the  presiding 
officer  at  the  hearing.  A  transcript  will 
be  made  of  each  public  hearing  and  the 
transcript  will  be  placed  in  the 
rulemaking  record  and  will  be  available 
for  public  inspection. 

The  purpose  of  these  public  hearings 
is  to  give  all  interested  parties  an 
opportunity  to  present  data,  views,  and 
information  to  the  Department 
concerning  this  proposed  rule. 
Questions  about  the  content  of  the 
proposal  may  be  part  of  a  commenter's 
oral  presentation.  However,  neither  the 
presiding  officer  nor  any  other 
representative  of  the  Department  will 
respond  to  the  comments  at  the  hearing, 
except  to  clarify  or  explain  the  proposed 
rule  and  the  documents  upon  which  the 
proposal  is  based. 

Done  in  Washington,  DC,  this  31st  day  of 
July  1995. 
Lonnie  J.  King, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

IFR  Doc.  9S-19183  Filed  8-3-95;  8:45  am) 
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[Docket  No.  95-050-1] 

Uruguay;  Change  in  Disease  Status 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  declare 
Uruguay  free  of  rinderpest  and  foot-and- 
mouth  disease.  As  part  of  this  proposed 
action,  we  would  add  Uruguay  to  the 
list  of  countries  that,  although  declared 
bee  of  rinderpest  and  foot-and-mouth 
disease,  are  subject  to  restrictions  on 
meat  and  other  animal  products  offered 
for  importation  into  the  United  States. 
Declaring  Uruguay  free  of  rinderpest 
and  foot-and-mouth  disease  appears  to 
be  appropriate  because  the  last  outbreak 
of  foot-and-mouth,  disease  in  Uruguay 
occurred  in  1989,  there  have  been  no 
vaccinations  for  foot-and-mouth  disease 
in  Uruguay  since  Jime  1994,  and 
rinderpest  has  never  existed  in  Uruguay. 
This  proposed  rule  would  remove  the 
prohibition  on  the  importation  into  the 
United  States,  from  Uruguay,  of 
ruminants  and  fresh,  chilled,  and  frozen 
meat  of  ruminants,  although  those 
importations  would  be  subject  to  certain 
restrictions.  This  proposed  rule  would 
also  relieve  certain  prohibitions  and 
restrictions  on  the  importation,  from 
Uruguay,  of  milk  and  milk  products  of 
ruminants. 


DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  3, 1995. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  95-050-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  conunents  refer  to 
Docket  No.  95-050-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building.  14th  Street 
and  Inde{>endence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Blackwell,  Senior  Staff 
Microbiologist,  Import-Export  Products, 
National  Center  for  Import  and  Export, 
VS,  APHIS,  4700  River  Road  Unit  40, 
Riverdale,  MD  20737-1231,  (301)  734- 
5875. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
govern  the  importation  into  the  United 
States  of  specified  animals  and  animal 
products  in  order  to  prevent  the 
introduction  into  the  United  States  of 
various  animal  diseases,  including 
rinderpest  and  foot-and-mouth  disease 
(FMD).  Rinderpest  and  FMD  are 
dangerous  and  destructive 
communicable  diseases  of  ruminants 
and  swine. 

Section  94.1(a)(1)  of  the  regulations 
provides  that  rinderpest  or  FMD  exists 
in  all  coimtries  of  the  world  except 
those  listed  in  §  94.1(a)(2),  which  have 
been  declared  to  be  free  of  both 
diseases.  We  v^U  consider  declaring  a 
country  free  of  rinderpest  and  FMD  if, 
among  other  things,  there  have  been  no 
reported  cases  of  the  diseases  in  that 
country  for  at  least  the  previous  1-year 
period  and  if  no  vaccinations  for 
rinderpest  or  FMD  have  been 
•  administered  to  ruminants  or  svfine  in 
that  country  for  at  least  the  previous  1- 
year  period. 

The  last  outbreak  of  FMD  in  Uruguay 
occxured  in  1989.  There  have  been  no 
vaccinations  for  FMD  in  Uruguay  since 
Jime  1994.  Rinderpest  has  never  existed 
in  Uruguay.  Based  on  these 
considerations,  the  government  of 
Uruguay  has  requested  that  the  United 
States  Department  of  Agricultiu« 
(USDA)  declare  Uruguay  free  of 
rinderpest  and  FMD. 


The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  reviewed 
the  docvunentation  submitted  by  the 
government  of  Uruguay  in  support  of  its 
request,  and  a  team  of  APHIS  officials 
traveled  to  Uruguay  in  1994  to  conduct 
an  on-site  evaluation  of  the  country's 
animal  health  program  with  regard  to 
the  rinderpest  and  FMD  situation  in 
Uruguay.  The  evaluation  consisted  of  a 
review  of  Uruguay's  veterinary  services, 
diagnostic  procedxires,  vaccination 
practices,  and  administration  of  laws 
and  regulations  intended  to  prevent  the 
introduction  of  rinderpest  and  FMD  into 
Uruguay  through  the  importation  of 
animals,  meat,  or  animal  products.  The 
APHIS  officials  conducting  the  on-site 
evaluatidn  concluded  that  Uruguay  is 
free  of  rinderpest  and  FMD.  (Details 
concerning  the  on-site  evaluation  are 
available,  upon  written  request,  from 
the  person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT.) 

Based  on  the  information  discussed 
above,  we  are  proposing  to  amend 
§  94.1(a)(2)  by  adding  Uruguay  to  the 
list  of  countries  declared  to  be  free  of 
both  rinderpest  and  FMD.  This 
proposed  action  would  remove  the 
prohibition  on  the  importation,  frtim 
Uruguay,  of  nuninants  and  fresh, 
chilled,  and  frozen  meat  of  nuninants, 
and  would  relieve  restrictions  on  the 
importation,  frtim  Uruguay,  of  milk  and 
milk  products  of  ruminants.  However, 
because  Uruguay  has  not  been  declared 
free  of  hog  cholera,  the  importation  into 
the  United  States,  from  Uruguay,  of  pork 
and  pork  products  would  continue  to  be 
restricted  under  §  94.9  of  the 
regulations,  and  the  importation  of 
swine  from  Uruguay  would  continue  to 
be  restricted  under  §  94.10.  Also,  for  the 
reasons  discussed  below,  we  would 
make  the  importation  of  metrt  and  other 
animal  products  of  ruminants  or  swine 
from  Uruguay  subject  to  the  restrictions 
in  §94.11. 

We  are  proposing  to  amend  §  94.11(a) 
by  adding  Uruguay  to  the  list  of 
countries  that  have  been  declared  free  of 
rinderpest  and  FMD  but  fr^m  which  the 
importation  of  meat  and  other  animal 
products  is  restricted.  The  countries 
listed  in  §  94.11(a)  are  subject  to  these 
restrictions  because  they:  (1) 
Supplement  their  national  meat  supply 
by  importing  fresh,  chilled,  or  fitjzen 
meat  of  nuninants  or  swine  from 
countries  that  are  designated  in  §  94.1(a) 
as  infected  with  rinderpest  or  FMD;  (2) 
have  a  common  land  border  with  a 
country  designated  as  infected  with 
rinderpest  or  FMD;  or  (3)  import 
ruminants  or  swine  from  countries 
designated  as  infected  with  rinderpest 
or  FMD  under  conditions  less  restrictive 


than  would  be  acceptable  for 
importation  into  the  United  States. 

Uruguay  supplements  its  national 
meat  supply  by  importing  fresh,  chilled 
and  frozen  meat  of  ruminants  and  swine 
from  countries  designated  in  §  94.1(a)(1) 
as  coimtries  in  which  rinderpest  or  FMD 
exists.  In  addition,  Uruguay  has 
common  land  borders  with  Brazil  and 
Argentina,  which  are  both  designated  in 
§  94.1(a)(1)  as  countries  in  which 
rinderpest  or  FMD  exists.  As  a  result, 
although  Uruguay  appears  to  qualify  for 
designation  as  a  country  free  of 
rinderpest  and  FMD,  there  is  the 
potential  that  meat  or  other  animal 
products  produced  in  Uruguay  may  be 
commingled  with  the  fresh,  chilled,  or 
frxizen  meat  of  animals  from  a  country 
in  which  rinderpest  or  FMD  exists.  This 
potential  for  commingling  constitutes  an 
undue  risk  of  introducing  rinderpest  or 
FMD  into  the  United  States. 

Therefore,  we  are  proposing  that  meat 
and  other  animal  products  of  ruminants 
or  swine,  as  well  as  the  ship  stores, 
airplane  meals,  or  baggage  containing 
such  meat  or  other  animal  products, 
originating  in  Uruguay  be  subject  to  the 
restrictions  specified  in  §  94.11  of  the 
regulations  and  to  the  applicable 
requirements  contained  in  the 
regulations  of  the  USDA's  Food  Safety 
and  Inspection  Service  at  9  CFR  chapter 
in.  Section  94.11  generally  requires  that 
the  meat  and  other  animal  products  of 
nuninants  or  swine  be:  (1)  Prepared  in 
an  inspected  establishment  that  is 
eligible  to  have  its  products  imported 
into  the  United  States  luider  the  Federal 
Meat  Inspection  Act;  and  (2) 
accompanied  by  an  additional 
certification  frcmi  a  full-time  salaried 
veterinary  official  of  the  national 
government  of  the  exporting  country 
stating,  among  other  things,  that  the 
meat  or  other  animal  product  has  not 
been  commingled  with  or  exposed  to 
meat  or  other  animal  products 
originating  in,  imported  from,  or 
transported  through  a  country  infacted 
with  rinderpest  or  FMD. 

ExecutiTe  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  12866. 

This  proposed  rule,  if  adopted,  would 
amend  the  regulations  in  part  94  by 
adding  Uruguay  to  the  list  of  countries 
declared  to  be  free  of  rinderpest  and 
FMD.  This  action  would  remove  the 
prohibition  on  the  importation  into  the 
United  States,  from  Uruguay,  of 
ruminants  and  fresh,  chilled,  and  frozen 
meat  of  ruminants,  although  those 
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imports  would  be  subject  to  certain 
restrictions. 

The  proposed  revision  would  also 
relieve  restrictions  on  the  importation, 
from  Uruguay,  of  milk  and  milk 
products  of  ruminants.  This  action 
would  not  relieve  certain  restrictions  on 
the  importation  of  live  swine  and  fresh, 
chilled,  and  frozen  meat  of  swine  from 
Uruguay  because  Uruguay  is  still 
considered  to  be  affected  with  hog 
cholera. 

The  primary  effects  of  the  proposed 
change  in  the  regulations  would  be  to 
bovine  meat  and  prepared  products. 
Swine  and  swine  products  are  excluded 
because  of  restrictions  due  to  hog 
cholera,  and  the  United  States  has  not 
imported  any  mutton,  lamb,  or  goat 
meat  from  Uruguay  in  the  last  2  years. 
This  situation  is  not  expected  to  change 
as  a  result  of  the  proposed  rule. 

This  proposed  rule  is  not  expected  to 
affect  United  States  imports  of 
miscellaneous  animal  products  from 
Uruguay,  including  embryos,  semen, 
breeding  animals,  and  other  products. 

The  increase  in  beef  imports  resulting 
from  the  proposed  regulation  change  is 
expected  to  have  a  minimal  negative 
impact  on  producers,  while  benefitting 
cons\imers. 

Uruguayan  beef  production  is  made 
up  mostly  of  grass-fed  product.  These 
animals  take  longer  to  reach  slaughter 
weights  and  are  lighter  at  slaughter  than 
grain-fed  cattle.  As  a  result,  although 
Uruguayan  cattle  inventories  (10.4 
milUon  at  the  end  of  1994)  are  about  10 
percent  of  United  States  cattle 
inventories  (103.3  million  on  January  1, 
1995),  Uruguayan  beef  production  runs 
at  only  2  to  4  percent  of  United  States 
production.  Uruguay  currently  exports 
one  third  of  its  beef  production. 
However,  Uruguay  is  not  expected  to 
exceed  the  20,000  metric  ton  (MT)  tariff- 
free  quota  limit  for  exports  of  beef  into 
the  United  States  established  imder  the 
General  Agreement  on  Tariffs  and  Trade 
(GATT). 

Twenty-two  percent  of  United  States 
beef  consumption  goes  into  "non  table- 
cut"  applications,  such  as  fast-food 
hamburgers  and  other  prepared  meats; 
78  percent  of  United  States  beef 
consiunption  goes  into  consumer 
apphcations.  such  as  steak  and  filet 
mignon,  that  require  beef  produced  from 
grain-fed  cattle.  (Beef  produced  in  the 
United  States  comes  predominantly 
from  grain-fed  cattle  and  is  used  for 
higher-quality  table-cuts.)  Most  of  the 
beef  exported  from  Uruguay  is  produced 
from  grass-fed  cattle  and  is  suitable  for 
lower-quality,  non  table-cut 
applications.  However,  select  cuts  of 
beef  from  grass-fed  cattle  may  be  of  the 
same  quality  as  cuts  from  grain-fed 


cattle.  For  the  most  part,  beef  exports 
fix)m  Uruguay  would  affect  the  market 
for  non  table-cut  beef  in  the  United 
States. 

Beef  and  dairy  farms  and  feedlot 
operators  would  experience  the  greatest 
impact  as  a  result  of  the  proposed  rule. 
According  to  Small  Business 
Administration  (SBA)  criteria,  beef  and 
dairy  farms  with  annual  sales  of  less 
than  $0.5  million  are  considered  small. 
In  1992, 801,940  operations  with  beef 
cows  were  considered  small.  These 
small  farms  averaged  sales  of  $20,976  in 
1992,  as  opposed  to  average  sales  of  $1.3 
miUion  on  large  farms. 

Recent  USDA  data  indicated  that 
152,500  dairy  farms  were  considered 
small.  In  addition  to  the  sale  of  dairy 
products,  the  sale  of  culled  dairy  cattle 
and  young  stock  not  retained  for 
milking  or  breeding  contributed  to  dairy 
farm  income.  In  the  worst  case  scenario, 
the  proposed  rule  would  produce  a  drop 
in  net  farm  income  of  $15  on  small  beef 
farms  and  $83  on  small  dairy  farms 
when  imports  were  assumed  to  consist 
of  beef  from  grass-fed  cattle. 

With  regards  to  the  sale  of  dairy 
products,  the  Department  does  not 
anticipate  a  major  increase  in  exports  of 
milk  and  milk  products  from  Uruguay 
into  the  United  States  as  a  result  of  this 
proposed  rule.  Only  about  10  percent  of 
Uruguay's  cow  herd  is  made  up  of  dairy 
cows,  and  it  is  expected  that  the 
increase  in  beef  cattle  returns  will  not 
significantly  alter  this  situation.  In 
addition,  all  dairy  products  imported 
into  the  United  States  are  restricted  by 
quotas  except  for  casein,  caseinate,  and 
other  casein  derivatives  (hereafter 
referred  to  as  casein),  which  are  dry 
milk  products.  The  United  States  does 
not  produce  casein,  but  does  import 
more  than  half  of  the  casein  produced 
in  the  world.  Uruguay  has  not  exported 
casein  to  the  United  States  in  recent 
years.  Declaring  Uruguay  free  of  FMD  is 
expected  to  have  a  minimal  effect  on  the 
amount  of  casein  imported  into  the 
United  States. 

According  to  the  SBA,  feedlots  with 
sales  of  less  than  $1.5  million  are 
considered  small.  Recent  USDA  data 
indicate  that  30  percent  of  feedlots  in 
the  United  States  are  considered  small. 
In  the  worst  case  scenario,  the  proposed 
rule  would  produce  a  loss  of  $30  per 
year  in  gross  sales  for  a  small  feedlot. 

The  impact  of  the  proposed  rule  on 
cattle  dealers/haulers  and  cattle 
slaughterers/primary  processors  would 
be  minimal  because  the  reduction  in  the 
number  of  cattle  marketed  and  the 
niunber  of  truck  hauls  required  to  move 
them  would  be  very  small  in  relation  to 
the  ciurent  numbers. 


Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant    ' 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preemptfed;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products,  Milk,  Poultry 
and  poultry  products,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  94  would  be 
amended  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE).  VELOGENIC 
VISCEROTROPIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER. 
HOG  CHOLERA.  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  147a,  ISOee,  161, 162, 
and  450;  19  U.S.C.  1306;  21  U.S.C.  Ill,  114a, 
134a,  134b,  134c,  134f,  136,  and  136a;  31 
U.S.C.  9701;  42  U.S.C.  4331.  4332;  7  CFR 
2.17.  2.51,  and  371.2(d). 

§94.1    [Amended] 

• 

2.  In  §  94.1,  paragraph  (a)(2)  would  be 
amended  by  removing  "and  Trust 
Territory  of  the  Pacific  Islands."  and 
adding  "Trust  Territory  of  the  Pacific 
Islands,  and  Uruguay."  in  its  place. 

§94.11    [Amended] 

5.  In  §  94.11,  paragraph  (a),  the  first 
sentence  would  be  amended  by 
removing'"and  Switzerland,"  and 
adding  "Switzerland,  and  Uruguay,"  in^ 
its  place. 
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Done  in  Washington,  DC,  this  31st  day  of 
July,  1995. 
Loanie  J.  King. 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
[PR  Doc.  95-19182  Filed  8-3-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Doctot  No.  9S-^QL-8] 

Revision  of  Class  E  Airspace;  Rice 
Lalie,  Wl 

AQENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
Class  E  airspace  to  accommodate  a 
Nondirectional  Radio  Bacon  (NDB)  for 
runway  19  approach  at  Rice  Lake 
Mimicipal  Airport,  Rice  Lake,  WI. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  above  ground 
level  (AGL)  is  needed  for  aircraft 
executing  the  approach.  The  intended 
effect  of  this  proposal  is  to  provide 
segregation  of  aircraft  using  instnmient 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
in  visual  weather  conditions. 
DATES:  Comments  must  be  received  on 
or  before  September  11, 1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Coimsel,  AGL-7,  Rules 
Docket  No.  95-AGL-8.  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  System  Management 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  L.  Griffith,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (708)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views. 


or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regularly  decisions 
on  the  proposal.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  nimiber  and  be 
submitted  in  triphcate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  95- 
AGL-8."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  E)ocket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  Class  E  airspace  to  accommodate 
a  Nondirectional  Radio  Beacon  (NDB) 
for  runway  19  approach  at  Rice  Lake 
Municipal  Airport,  Rice  Lake,  WI. 
Controlled  airspace  extending  from  700 
to  1200  feet  AGL  is  needed  for  aircraft 
executing  the  approach.  The  intended 
affect  of  this  action  is  to  provide 


segregation  of  aircraft  using  instrument 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
in  visual  weather  conditions.  The  area 
would  be  depicted  on  appropriate 
aeronautical  charts  thereby  enabling 
pilots  to  circumnavigate  the  area  or 
otherwise  comply  with  IFR  procedures. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  pubUshed  in  paragraph  6005  of 
FAA  Order  7400.9B  dated  July  18. 1994, 
and  effective  September  16, 1994,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40102,  E.O.  10854,  24  FR  9565,  3  CFR  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 
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Paragraph  6005    The  Qass  E  Airspace  Area 
Extending  Upward  From  700  Feet  or  More 
Above  the  Surface  of  the  Earth 


AGL  WI ES  Rke  Lake,  WI  (ReviMd] 

Rice  Lake  Municipal  Airport,  WI 

(Lat  45'28'46"  N,  long.  91»43'14''  W) 
Rice  Lake  NDB 
(Lat.  45"'28'46"  N.  long.  91''43'14"  W) 
That  airspace  extending  upward  from  700 
fiset  above  the  surface  within  a  6.6-niile 
radius  of  the  Rice  Lake  Municipal  Airport, 
excluding  that  airspace  within  the 
Cumberland,  WI,  and  Chetek,  WI.  Class  E 
airspace  area,  and  within  3.2  miles  either 
side  of  the  Rice  Lake  NDB  033  radial 
extending  from  the  6.6-mile  radius  to  7  miles 
northeast  of  the  NDB. 
*         •         *         •        * 

Issued  in  Des  Plaines,  Illinois,  on  July  25, 
1995. 

Maureen  Woods, 

Acting  Manager,  Air  Traffic  Division. 

(FR  Doc.  95-19187  Filed  8-3-95;  8:45  am] 

HUMO  CODE  4910-1S-M 


14CFRPart71 

[Airspace  Docket  No.  95^QL-11] 

Establishment  of  Class  E  Airspace; 
Shell  Lake.  WI 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E5  airspace  to 
accommodate  a  Very  High  Frequency 
Omnidirectional  Range  (VOR)  and 
Distance  Measuring  Equipment  (DME) 
for  runway  32  approadi  at  Shell  Lake 
Municipal  Airport,  Shell  Lake,  WI. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  above  ground 
level  (AGL)  is  needed  for  aircraft 
executing  the  approach.  The  intended 
effect  of  this  proposal  is  to  provide 
segregation  of  aircraft  using  instrument 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
in  visual  weather  conditions. 
DATES:  Conunents  must  be  received  on 
or  before  September  11, 1995. 
ADDRESSES:  Send  Comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviadon  Administration.  Office  of  the 
Assistant  Chief  Counsel,  AGI^7,  Rules 
Docket  No.  95-AGL-ll,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
"  Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
diuing  normal  business  hours  at  the  Air 


Traffic  Division,  System  Management 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue.  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffi^y  L.  Griffith,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue.  Des  Plaines,  Illinois 
60018,  telephone  (708) 294-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  Inyited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Conunents  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Conununications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  95- 
AGL-ll."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  commimications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket.  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel.  2300  Eat  Devon 
Avenue,  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591.  or 
by  calling  (202)  267-3484. 
Commimications  must  identify  the 
notice  niunber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 


list  for  futiu«  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E5  airspace  to 
accommodate  a  Very  High  Frequency 
Omnidirectional  Range  (VOR)  and 
Distance  Measuring  Equipment  (DME) 
for  runway  32  approach  at  Shell  Lake 
Municipal  Airport,  Shell  Lake,  WI. 
Controlled  airspace  extending  bom  700 
to  1200  feet  AGL  is  needed  for  aircraft 
executing  the  approach.  The  intended 
affect  of  this  action  is  to  provide 
segregation  of  aircraft  using  instrument 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
in  visual  weather  conditions.  The  area 
would  be  depicted  on  appropriate 
aeronautical  charts  thereby  enabling 
pilots  to  circumnavigate  the  area  or 
otherwise  comply  with  IFR  procedures. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  itora 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9B  dated  July  f8, 1994, 
and  effective  September  16, 1994,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Poficies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the  Federal 
Aviation  Administration  proposes  to 
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amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40102;  E.0. 10854.  24  PR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6005    The  Class  E  Airspace  Areas 
Extending  Upward  From  700  Feet  or  More 
Above  the  Surface  of  the  Earth 


AGL  WI  E5  SheU  Lake,  WI  [New] 

Shell  Lake  Municipal  Airport,  WI 
(Lat.  45''43'53"N.  Long.  91''55'14"W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  the  Shell  Lake  Municipal  airport 
and  within  2.7  miles  either  side  of  the  143- 
degree  bearing  from  the  airport  extending 
from  the  6.3-mile  radius  to  7.4  miles 
southeast  of  the  airport. 
***** 

Issued  in  Des  Plaines.  Illinois,  on  )uly  25, 
1995. 

Maureen  Woods, 

Acting  Manager,  Air  Traffic  Division. 
ira  Doc.  95-19186  Filed  8-3-95;  8:45  am) 

BltUNQ  CODE  4*10-1»-«i 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 
[Docket  No.  RM93-4-000] 

Standards  for  Electronic  Bulletin 
Boards  Required  Under  Part  284  of  the 
Commission's  Regulations 

Issued  July  28. 1995. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Proposed  rule;  Notice  of  public 

conference. 

SUMMARY:  The  Commission  has  reqiured 
interstate  natiu-al  gas  pipelines  to 
provide  certain  information  about 
capacity,  including  information  about 
released  capacity,  on  Electronic  Bulletin 
Boards.  In  the  final  rule  in  this 
proceeding,  the  Commission  adopted 
the  recommendation  of  Working  Groups 
to  require  downloads  of  capacity  release 


information  through  files  conforming  to 
standards  for  Electronic  Data 
Interchange.  The  Commission  is  now 
convening  a  public  conference  to 
consider  the  current  state,  and  future 
development,  of  electronic 
commimication  in  the  natural  gas 
industry. 

DATES:  Public  conference:  September  21, 
1995;  requests  to  participate:  September 
1, 1995. 

ADDRESSES:  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE..  Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT:     ' 
Michael  Goldenberg,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  (202)  208-2294. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  doctunent  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
dociunent  diuing  normal  business  hours 
in  Room  3104,  941  North  Capitol  Street 
NE.,  Washington  DC  20426. 

The  Commission  Issuance  Posting 
System  (OPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  OPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  OPS,  set  your  communications 
software  to  use  19200, 14400, 12000, 
9600,  7200,  4800,  2400,  or  1200  bps,  full 
duplex,  no  parity,  8  data  bits,  and  1  stop 
bit.  The  full  text  of  this  dociunent  will 
be  available  on  CIPS  in  ASCII  and 
WordPerfect  5.1  format.  The  complete 
text  on  diskette  in  WordPerfect  format 
may  also  be  purchased  from  the 
Commission's  copy  contractor.  La  Dom 
Systems  Corporation,  also  located  in 
Room  3104,  941  North  Capitol  Sti«et, 
NE.,  Washington  DC  20426. 

Notice  of  Public  Conference 

July  28, 1995. 

Take  notice  that  a  public  conference 
in  this  proceeding  will  be  held  on 
September  21. 1995.  in  the  Commission 
Meeting  Room.  825  North  Capitol  Street 
NE.,  Washington,  DC  20426.  The 
conference  is  to  consider  the  current 
state,  and  future  development,  of 
electronic  communication  in  the  natural 
gas  industry. 

In  Order  No.  636,  the  Commission 
required  interstate  natural  gas  pipelines 
to  provide  certain  information  about 
capacity,  including  information  about 
released  capacity,  on  Electronic  Bulletin 


Boards  (EBBs).'  The  Commission 
subsequently  instituted  a  process  to 
develop  standardized  procedures  for 
capacity  release  information.  The 
standards  were  developed  by  Working 
Groups  consisting  of  representatives 
from  all  facets  of  the  natural  gas 
industry  and  other  interested  parties 
such  as  third-party  bulletin  board 
operators  and  computer  and  software 
firms.  In  Order  No.  563,  the  Conunission 
adopted  the  recommendation  of  the 
Working  Groups  to  require  downloads 
of  capacity  release  information  through 
files  conforming  to  standards  for 
Electronic  Data  Interchange  (EDI).^ 

The  Working  Group  ^  has  continued  to 
further  refine  the  capacity  release 
download  files.  The  Working  Group  also 
has  begun  to  develop  electronic 
communication  standards  in  other 
areas.  The  Working  Group's  nine 
highest  priority  data  requirements,  in 
order  of  priority,  are  nominations, 
allocated  gas  flows,  imbalances,  gas 
flow  at  metered  points,  transportation 
invoices,  pre-determined  allocation 
methodologies,  gas  payment  remittance 
statements  and  gas  sales  invoices,  and 
uploads  of  capacity  release  prearranged 
deals.  Members  of  the  natural  gas 
industry  also  have  formed  a  Gas 
Industiy  Standards  Board  (GISB).  whose 
purpose  is  to  develop  standards  for 
electronic  information  exchange.  The 
Working  Group  has  transferred  ongoing 
maintenance  of  the  capacity  release  EDI 
data  sets  to  GISB. 

Members  of  the  Commission  intend  to 
participate  in  the  public  conference. 
The  Commission  is  interested  in  hearing 
industry  views  about:  the  current  state 
of  EBB  operation  and  the  capacity 
release  downloads,  including  any  third- 
party  services  being  provided  to 
supplement  the  pipeline  EBBs;  whether 
standards  should  be  developed  for  EBBs 
(as  opposed  to  file  downloads  and 
uploads);  the  progress  being  made  in      \ 
standardizing  non-capacity  release 
information,  including  the  time-table  for 
completion  of  standards;  whether 


'  Pipeline  Service  Obligations  and  Revisions  to 
Regulations  Governing  Self-Implementing 
Transportation:  and  Regulation  of  Natural  Gas 
Pipelines  After  Partial  Wellhead  Decontrol,  Order 
No.  636,  57  FR  13267  (Apr.  16.  1992).  ID  FERC 
Suts.  k  Regs.  Preambles  1 30,939  (Apr.  B,  1992), 
appeal  re-docketed  sub  nom..  United  Distribution 
Companies,  et  at.  v.  FERC.  No.  92-1485  (D.C.  Qr. 
Feb.  8, 1995). 

^  Standards  For  Electronic  Bulletin  Boards 
Required  Under  Part  284  of  the  Commission's 
Regulations,  Order  No.  563,  59  FR  516  (Jan.  5, 
1994).  m  FERC  Suts.  &  Regs.  Preambles  1 30.988 
(Dec.  23.  1993).  order  on  reh'g.  Order  No.  563-A. 
59  FR  23624  (May  6.  1994).  UI  FERC  Stats.  &  Regs. 
Preambles  1 30.994  (May  2, 1994),  reh'g  denied. 
Order  No.  563-B,  68  FERC  1 61,002  (1994). 

'  The  Five  initial  Working  Groups  eventually 
consolidated  into  one. 
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additional  standardization  is  necessary 
to  facilitate  more  robust  capacity 
trading;  whether  the  Working  Group 
priorities  are  acceptable;  and  how  the 
Commission  should  be  involved  in  this 
process.  The  Commission  also  is 
interested  in  receiving  comment  on 
GISB's  current  and  hiture  role  in 
developing  standards  and  on  the 
structure  of  the  relationship  between 
GISB  and  the  Commission. 

Any  person  who  wishes  to  make  a 
formal  presentation  to  the  Commission 
should  submit  a  request  to  the  Secretary 
of  the  Commission  no  later  than 
September  1, 1995.  Each  request  should 
include  the  time  anticipated  for  the 
presentation  and  any  special  equipment 
requirements.  Every  effort  will  be  made 
to  accommodate  requests  to  make 
presentations,  but,  depending  on  the 
niunber  of  requests  received,  the 
Commission  may  have  to  limit 
{>articipation.  To  provide  a  more 
productive  conference,  the  Commission 
encourages  interested  parties  to 
coordinate  their  efforts  and  choose  one 
spokesperson  to  make  a  statement  on 
behalf  of  the  group.  After  reviewing  the 
presentation  requests,  a  subsequent 
notice  of  the  conference  presentation 
schedule  will  be  issued. 

If  sufficient  interest  is  shown,  the 
Commission  will  attempt  to  arrange  for 
broadcast  of  the  conference  in  the 
Washington,  DC  metropolitan  area  or 
nationally.  Those  interested  in  the  local 
or  national  television  broadcast  should 
call  The  Capitol  Connection  at  (703) 
993-3100  no  later  than  September  7, 
1995.  Requests  from  viewers  outside  of 
Washington,  DC,  should  be  directed  to 
JiUia  Morelli  or  Shirley  Al-Jarani. 

f 

All  questions  concerning  the  format  of 
the  conference  should  be  directed  to: 
Michael  Goldenberg,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  Room  4120-B, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  (202)  208-2294. 

By  direction  of  the  Commission. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  95-19122  Filed  8-3-95: 8:45  am) 

BIUJNO  COOC  STIT-OI-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

pA-44-«4] 
RIN  1545-AS94 

Deductibility,  Substantiation,  and 
Disclosure  of  Certain  Charitable 
Contributions 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  dociunent  contains 
proposed  regulations  that  provide 
guidance  regarding  the  allowance  of 
certain  charitable  contribution 
deductions,  the  substantiation 
requirements  for  charitable 
contributions  of  $250  or  more,  and  the 
disclosiu^  requirements  for  quid  pro 
quo  contributions  in  excess  of  $75.  The 
proposed  regulations  will  affect 
organizations  described  in  section 
170(c)  and  individuals  and  entities  that 
make  payments  to  those  organizations. 
DATES:  Written  comments  must  be 
received  by  November  2, 1995.  Requests 
to  appear  and  outUnes  of  oral  comments 
to  be  presented  at  the  public  hearing 
scheduled  for  November  1, 1995,  must 
be  received  by  October  11, 1995. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:T:R(IA-^4-94),  Room 
5228,  Internal  Revenue  Service,  FOB 
7604,  Ben  Franklin  Station,  Washington. 
D.C.  20044.  In  the  alternative, 
submissions  may  be  hand  delivered 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:DOM:CORP:T:R(IA-44-94). 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
N.W.,  Washington,  D.C.  The  Public 
Hearing  scheduled  for  November  1, 
1995  at  10:00  a.m.,  will  be  held  in  the 
IRS  Auditorium,  7th  floor,  1111 
Constitution  Avenue,  N.W., 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Jefferson  K. 
Fox,  202-622-4930;  concerning 
submissions  and  the  hearing,  Quistina 
Vasquez,  202-622-6803.  These  are  not 
toll-free  numbers. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h)).  Comments  on  the  collections 


of  information  should  be  sent  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasiuy,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  D.C. 
20503,  with  copies  to  the  Internal 
Revenue  Service,  Attn:  IRS  Reports 
Clearance  Officer,  PC:FP,  Washington, 
DC  20224. 

The  collections  of  information  are  in 
§§  1.170A-13(f)(l),  (f)(10),  (f)(14),  and 
1.6115-1.  This  information  is  required 
by  the  IRS  to  determine  the 
deductibility  of  certain  charitable 
contributions.  The  likely  respondents 
are  individuals  or  households,  business 
or  other  for-profit  institutions,  nonprofit 
institutions,  and  small  businesses  or 
organizations. 

Estimated  total  annual  recordkeeping 
burden:  100,000  hours. 

Estimated  average  annual  burden  per 
recordkeeper:  .10  hour. 

Estimated  number  of  recordkeepers: 
1,000,000. 

Estimated  total  annual  reporting 
burden:  1,875,000  hours. 

Estimated  average  burden  per 
respondent:  2.5  hours. 

Estimated  number  of  respondents: 
750,000. 

Estimated  frequency  of  responses:  On 
occasion. 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  that  provide 
guidance  under  sections  170(a), 
170(f)(8),  and  6115  of  the  Internal 
Revenue  Code  of  1986. 

Sections  170(f)(8)  and  6115  were 
added  to  the  Code  by  sections  13172 
and  13173  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  Pub.  L.  No. 
103-66, 107  Stat.  455, 1993-3  C.B.  43. 
Temporary  regulations  (TD  8544)  and  a 
notice  of  proposed  rulemaking  by  cross- 
reference  to  temporary  regulations 
imder  section  170(f)(8)  were  published 
in  the  Federal  Register  for  May  27, 1994 
(52  FR  27458,  27515).  The  temporary 
and  proposed  regulations  primarily 
address  contributions  made  by  payroll 
deduction  and  a  donor's  receipt  of 
goods  or  services  with  insubstantial 
value.  A  public  hearing  was  held  on 
November  10, 1994.  On  March  22, 1995, 
the  Service  released  Notice  95-15, 
which  was  published  in  1995-15  I.R.B., 
dated  April  10, 1995.  Notice  95-15 
provides  transitional  relief  (for  1994) 
from  the  substantiation  requirement. 

Explanation  of  Statutory  Provisions 

Section  170(a)  allows  a  deduction  for 
certain  charitable  contributions  to  or  for 
the  use  of  an  organization  described  in 
section  170(c).  Under  section  170(f)(8), 
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taxpayers  who  claim  a  deduction  for  a 
charitable  contribution  of  $250  or  more 
are  responsible  for  obtaining  from  the 
donee  organization,  and  maintaining  in 
their  records,  substantiation  of  that 
contribution.  See  H.R.  Conf.  Rep.  2264, 
103d  Cong.,  1st  Sess.  565  (1993). 
Specifically,  section  170(f)(8)  provides 
that  no  charitable  contribution 
deduction  will  be  allowed  under  section 
170(a)  for  a  contribution  of  $250  or  more 
unless  the  taxpayer  substantiates  the 
contribution  with  a  contemporaneous 
written  acknowledgment  from  the  donee 
ormnization. 

Section  170(f)(8)(B)  provides  that  an 
acknowledgment  meets  the 
requirements  of  that  section  if  it 
includes  the  following  information:  (1) 
the  amoimt  of  cash  paid  and  a 
description  (but  not  necessarily  the 
value)  of  any  property  other  than  cash 
transferred  to  a  donee  organization;  (2) 
whether  or  not  the  donee  organization 
provided  any  goods  or  services  in 
consideration  for  the  cash  or  property; 
and  (3)  a  description  and  good  faith 
estimate  of  the  value  of  any  goods  or 
services  provided  by  the  donee 
organization  in  consideration  for  the 
c^  or  property.  A  written 
acknowledgment  is  contemporaneous, 
vdthin  the  meaning  of  section 
170(f)(8)(C),  if  it  is  obtained  on  or  before 
the  earher  of:  (1)  the  date  the  taxpayer 
files  its  original  return  for  the  taxable 
year  in  which  the  contribution  was 
made,  or  (2)  the  due  date  (including 
extensions)  for  filing  the  taxpayer's 
original  return  for  that  year. 

Section  170(f)(8)  does  not  prescribe  a 
format  for  the  written  acknowledgment. 
Any  document  that  contains  the 
required  information,  including  but  not 
limited  to  a  letter,  postcard,  computer- 
generated  form,  or  tax  form,  is  an 
acceptable  means  of  providing  a 
taxpayer  with  a  written 
acknowledgment.  For  example,  a  private 
foundation  may  use  a  copy  of  its  Form 
990-PF,  Return  of  Private  Foxmdation, 
as  a  written  acknowledgment  for  a 
taxpayer's  charitable  contribution  of 
$250  or  more  if  it  contains  the  necessary 
information.  Any  documents  that  are 
used  as  a  written  acknowledgment  of  a 
taxpayer's  charitable  contribution  must 
be  contemporaneous  within  the 
meaning  of  section  170(f)(8)(C). 

Section  6115  generally  requires  an 
organization  described  in  section  170(c) 
that  receives  a  "quid  pro  quo 
contribution"  in  excess  of  $75  to 
provide  a  written  disclosure  statement 
to  the  donor.  The  written  disclosiue 
statement  must  contain  the  following 
information:  (1)  a  statement  that  the 
deductibility  of  the  donor's  contribution 
is  limited  to  the  excess  of  the  amount  of 


any  money  or  the  value  of  any  property 
contributed  by  the  donor  over  the  value 
of  the  goods  or  services  provided  to  the 
donor  by  the  organization,  and  (2)  a 
good  faith  estimate  of  the  value  of  the 
goods  or  services  provided  by  the 
organization.  Section  6115(b)  defines  a 
quid  pro  quo  contribution  as  a  payment 
made  partly  as  a  contribution  and  partly 
in  consideration  for  goods  or  services 
provided  by  the  organization. 

Explanation  of  Regulatory  Provisions 

Deductibility  of  a  Payment  in  Exchange 
for  Consideration 

In  United  States  v.  American  Bar 
Endowment.  Ml  U.S.  105  (1986),  die 
Supreme  Coxut  set  forth  a  two-part  test 
for  determining  whether  a  payment  that 
is  partly  in  consideration  for  goods  or 
services  is  deductible  under  section 
170(a).  First,  a  payment  to  an 
organization  described  in  section  170(c) 
is  deductible  only  if,  and  to  the  extent 
that,  the  payment  exceeds  the  fair 
market  value  of  the  benefits  received. 
Second,  the  excess  payment  must  be 
made  with  the  intent  to  make  a 
charitable  contribution.  See  also  Rev. 
Rul.  67-246, 1967-2  C.B.  104.. 

The  proposed  regulations  adopt  this 
two-part  test  for  determining  whether  a 
payment  is  deductible  under  section 
170(a).  Specifically,  the  regulations 
provide  that,  in  order  for  a  charitable 
contribution  deduction  to  be  allowed,  a 
taxpayer  must  intend  to  make  a 
payment  in  an  amount  that  exceeds  the 
fair  market  value  of  the  goods  or 
services  received  in  return,  and  must 
actually  make  a  payment  in  an  amount 
that  exceeds  that  fair  market  value. 

Certain  Goods  or  Services  Disregarded 

Under  current  law,  a  taxpayer  who 
receives  membership  benefits  in  return 
for  a  payment  to  an  organization 
described  in  section  170(c)  may  not 
claim  a  charitable  contribution 
deduction  for  more  than  the  amount  by 
which  the  payment  exceeds  the  fair 
nfarket  value  of  the  membership 
benefits.  United  States  v.  American  Bar 
Endowment.  ^77  U.S.  105  (1986).  See 
also  Rev.  Rul.  68-432, 1968-2  C.B.  104; 
Rev.  Rul.  67-246,  1967-2  C.B.  104. 
Accordingly,  taxpayers  and  donee 
organizations  must  determine  the  fair 
market  value  of  any  membership 
benefits  the  donee  organization  provides 
to  its  donors. 

It  is  often  difficult  to  value 
membership  benefits,  especially  rights 
or  privileges  that  are  not  limited  as  to 
use,  such  as  free  or  discounted 
admission  or  parking,  and  gift  shop 
discounts.  In  the  course  of  preparing 
these  proposed  regulations,  the  IRS  and 


the  Treasury  Department  have 
considered  the  extent  of  the  difficulty  of 
valuation  and  have  concluded  that  it  is 
appropriate  to  provide  limited  relief 
with  resp>ect  to  certain  types  of 
customary  membership  benefits  while 
preserving  the  IRS's  ability  to 
administer  the  law  fairly  and 
consistently.  Accordingly,  the  proposed 
regulations  provide  that  both  the  donee 
orgaiuzation  and  the  donor  may 
disregard  certain  membership  benefits 
when  they  are  provided  in  return  for  a 
payment  to  the  organization. 

Section  1.170A-13T(a)  afready  allows 
donors  and  donee  organizations  to 
disregard  goods  or  services  that  are 
treated  as  having  insubstantial  value 
imder  existing  IRS  guidelines.  See  Rev. 
Proc.  90-12, 1990-1  C.B.  471,  and  Rev. 
Proc.  92-49, 1992-1  C.B.  987.  The 
guidelines  cover  low  cost  articles  (items 
costing  $6.60  or  less  for  1995), 
newsletters  that  are  not  commercial 
quaUty  pubfications,  and  benefits  worth 
2%  or  less  of  a  payment,  up  to  a 
maximum  of  $66  for  1995.  The 
substance  of  this  section  has  been 
incorporated  into  section  1.170A- 
13(f)(8)(i). 

Under  the  proposed  regulations,  other 
benefits  may  be  disregarded  only  if  they 
are  given  as  part  of  an  aimual 
membership  offered  in  return  for  a 
payment  of  $75  or  less  and  fall  into  one 
of  two  categories.  The  first  category  is 
admission  to  events  that  are  open  only 
to  members  and  for  which  the  donee 
organization  reasonably  projects  that  the 
cost  per  person  (excluding  allocable 
overhead)  for  each  event  will  be  less 
than  or  equal  to  the  standard  for  low 
cost  articles  under  section  513(h)(2)(C) 
($6.60  for  1995).  An  example  is  a 
modest  reception  where  light 
refreshments  are  served  to  members  of 
a  donee  organization  before  an  event. 
The  second  category  is  rights  or 
privileges  that  members  can  exercise 
frequently  during  the  membership 
period.  An  example  is  free  admission  to 
a  museum. 

The  items  described  in  the  previous 
two  paragraphs  may  be  disregarded  for 
purposes  of  determining  whether  the 
taxpayer  has  made  a  charitable 
contribution,  the  amount  of  any 
charitable  contribution  that  has  been 
made,  and  whether  any  goods  or 
services  have  been  provided  that  must 
be  substantiated  under  section  170(f)(8) 
or  disclosed  under  section  6115.  Thus, 
the  effect  of  these  provisions  is  broader 
than  that  of  the  temporary  regulations, 
which  provided  less  comprehensive 
relief  and  then  only  for  items  of 
insubstantial  value. 
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Goods  or  Services  Provided  to  Donor's 
Employees 

The  proposed  regulations  also  contain 
relief  where  donee  organizations 
provide  goods  or  services  to  the 
employees  of  their  donors.  Goods  or 
services  that  may  be  disregarded  for  the 
purposes  specified  above  when 
provided  directly  to  a  donor  may  alsoije 
disregarded  for  the  same  purposes  w^en 
provided  to  a  donor's  employees. 

Any  other  goods  or  services  provided 
to  the  donor's  employees  must  be  taken 
into  account  for  purposes  of  calculating 
any  charitable  contribution  the  donor 
claims  as  a  deduction.  If  a 
contemporaneous  written 
acknowledgment  of  the  donor's 
contribution  is  required  under  section 
170(f)(8),  it  must  include  a  description 
of  these  goods  or  services.  However,  the 
proposed  regulations  provide  that  the 
contemporaneous  written 
acknowledgment  may  omit  the 
otherwise  required  good  faith  estimate 
of  the  value  of  these  goods  or  services; 
similarly,  the  proposed  regulations 
provide  that  a  written  disclosure 
statement  required  by  section  6115  for 
a  payment  made  in  exchange  for  these 
goods  or  services  may  include  a 
description  of  them  in  lieu  of  the 
otherwise  required  good  faith  estimate 
of  their  value. 

Good  Faith  Estimate 

For  piuposes  of  sections  170  and 
6115,  the  proposed  regulations  define  a 
good  faith  estimate  of  the  value  of  goods 
or  services  provided  by  an  organization 
described  in  section  170(c)  as  an 
estimate  of  the  fair  market  value  of  those 
goods  or  services.  The  fair  market  value 
of  goods  or  services  may  differ  from 
their  cost  to  the  donee  organization.  The 
organization  may  use  any  reasonable 
methodology  that  it  applies  in  good 
faith  in  making  the  good  faith  estimate. 
However,  a  taxpayer  is  not  required  to 
determine  how  the  donee  organization 
made  the  estimate. 

The  proposed  regulations  further 
provide  that  a  donee  organization  may 
make  a  good  faith  estimate  of  the  value 
of  goods  or  services  that  are  not 
available  in  a  commercial  transaction  by 
reference  to  the  fair  market  value  of 
similar  or  comparable  goods  or  services. 
Goods  or  services  may  be  similar  or 
comparable  even  though  they  do  not 
have  the  unique  qualities  of  the  goods 
or  services  that  are  being  valued. 

Reliance  on  Donee  Estimates 

The  proposed  regulations  provide  that 
a  taxpayer  generally  may  treat  an 
estimate  of  the  value  of  goods  or 
services  as  the  fair  market  value  for 


purposes  of  section  1 70(a)  if  the 
estimate  is  in  a  contemporaneous 
written  acknowledgment  (as  required  by 
section  170(f)(8))  or  a  written  disclosiu« 
statement  (as  required  by  section  6115). 
Thus,  a  taxpayer  that  makes  a  payment 
to  an  organization  described  in  section 
170(c)  and  receives  an  item  in  return 
generally  may  rely  on  the  organization's 
estimate  of  the  value  of  the  item  in 
calculating  its  charitable  contribution 
deduction  if  the  estimate  is  included  in 
a  contemporaneous  written 
acknowledgment  or  a  written  disclosure 
statement. 

However,  a  taxpayer  may  not  treat  an 
estimate  as  the  fair  market  value  of  the 
goods  or  services  if  the  taxpayer  knows, 
or  has  reason  to  know,  that  such 
treatment  is  unreasonable.  For  example, 
if  the  taxpayer  is  a  dealer  in  the  type  of 
goods  or  services  it  receives  from  an 
organization  described  in  section  170(c), 
or  if  the  goods  or  services  are  readily 
valued,  it  is  unreasonable  for  the 
taxpayer  to  treat  the  donee 
organization's  estimate  as  the  fair 
market  value  of  the  goods  or  services  if 
that  estimate  is  in  error  and  the  taxpayer 
knows,  or  has  reason  to  know,  the  fair 
market  value  of  the  goods  or  services. 

An  estimate  of  the  value  of  goods  or 
services  in  a  contemporaneous  written 
acknowledgment  or  written  disclosure 
statement  is  not  in  error  if  the  estimate 
is  within  the  typical  range  of  retail 
prices  for  the  goods  or  services.  For 
example,  if  an  organization  provides  a 
book  in  exchange  for  a  $100  payment, 
and  the  book  is  sold  at  retail  prices 
ranging  from  $18  to  $25,  the  taxpayer 
may  rely  on  any  estimate  of  the 
organization  that  is  within  the  $18  to 
$25  range. 

Substantiation  of  Contributions  to  a 
Split  Interest  Trust 

Section  170(f)(8)(E)  provides  the 
Secretary  with  authority  to  issue 
regulations  that  relieve  taxpayers,  in 
appropriate  cases,  from  some  or  all  of 
the  requirements  of  section  170(f)(8). 

The  grantor  of  a  charitable  lead  trust, 
a  charitable  remainder  annuity  trust,  or 
a  charitable  remainder  unitrust  is  not 
required  to  designate  a  specific 
organization  as  the  cheuitable 
beneficiary  at  the  time  the  grantor 
transfers  property  to  the  trust.  As  a 
result,  there  is  often  no  designated 
donee  organization  available  to  provide 
a  contemporaneous  written 
acknowledgment  to  a  taxpayer.  In 
addition,  even  if  a  specific  beneficiary  is 
designated,  the  designation  is  often 
revocable.  In  contrast,  a  pooled  income 
fund  is  created  and  maintained  by  one 
charitable  organization  to  which  the 
remainder  interest  is  contributed. 


The  IRS  and  the  Treasury  Department 
believe  that  for  these  reasons  it  is 
appropriate  to  exempt  from  the 
requirements  of  section  170(f)(8) 
transfers  of  property  to  charitable  lead 
trusts,  charitable  remainder  aimuity 
trusts,  or  charitable  remainder  imitrusts 
while  not  exempting  transfers  to  pooled 
income  funds. 

Substantiation  of  Out-of-Pocket 
Expenses 

Section  1.170A-l(g)  provides  that  an 
unreimbursed  expenditure  made 
incident  to  the  rendition  of  services  to 
a  donee  organization  may  be  a 
deductible  charitable  contribution. 
Some  taxpayers  may  make  individual 
unreimbiu^ed  expenditures  of  $250  or 
more  (such  as  for  a  plane  ticket)  that 
will  require  substantiation  under 
section  170(f)(8).  The  IRS  and  the 
Treasury  Department  recognize  that  a 
donee  organization  typically  has  no 
knowledge  of  the  amount  of  out-of- 
pocket  expenditures  inciured  by  a 
taxpayer,  and  therefore,  would  have 
difficulty  providing  taxpayers  with 
substantiation  of  imreimbursed 
expenditures. 

To  address  this  concern,  the  proposed 
regulations  provide  that  where  a 
taxpayer  has  individual  unreimbursed 
expenditures  made  incident  to  the 
rendition  of  services  and  of  an  amount 
reqiuring  substantiation,  the 
expenditures  may  be  substantiated  by 
the  donor's  normal  records  (see 
§  1.170A-13(a))  and  an  abbreviated 
written  acknowledgment  provided  by 
the  donee  organization.  This  written 
acknowledgment  from  the  donee 
organization  must  contain  a  description 
of  the  services  provided  by  the  donor, 
the  date  the  services  were  provided, 
whether  or  not  the  donee  organization 
provided  any  goods  or  services  in  return 
and,  if  the  donee  organization  provided 
any  goods  or  services,  a  description  and 
good  faith  estimate  of  the  fair  market 
value  of  those  goods  or  services.  This 
written  acknowledgment  must  be 
obtained  by  the  taxpayer  on  or  before 
the  earlier  of  the  date  the  taxpayer  files 
its  original  return  for  the  taxable  year  in 
which  the  contribution  was  made,  or  the 
due  date  (including  extensions)  for 
filing  the  taxpayer's  original  return  for 
that  year. 

Contributions  Made  by  a  Partnership  or 
an  S  Corporation 

The  proposed  regulations  provide  that 
if  a  partnership  or  an  S  corporation 
makes  a  charitable  contribution  of  $250 
or  more,  the  partnership  or  S 
corporation  will  be  treated  as  the 
taxpayer  for  purposes  of  section 
170(f)(8).  Therefore,  the  partnership  or  S 


corporation  is  required  to  obtain  a 
contemporaneous  written 
acknowledgment  for  each  charitable 
contribution  of  $250  or  more  that  it 
reports  on  its  income  tax  return 
(regardless  of  whether  any  partner's  or 
shareholder's  distributive  share  of  the 
contribution  is  less  than  $250).  Because 
the  partnership  or  S  corporation  must 
satisfy  the  requirements  of  section 
170(f)(8)  in  order  to  list  charitable 
contributions  of  $250  or  more  on  the 
schedules  provided  to  its  partners  or 
shareholders,  the  partners  and 
shareholders  are  not  required  to  obtain 
any  additional  contemporaneous 
written  acknowledgments  before  taking 
a  deduction  for  their  allocable  shares  of 
the  partnership's  or  S  corporation's 
charitable  contribution. 

Contributions  Made  by  Pajrroll 
Deduction 

These  proposed  regulations  reserve 
two  paragraphs  so  that  the  balance  of 
the  temporary  and  proposed  regulations 
published  in  the  Federal  Register  for 
May  27, 1994,  may  be  incorporated  into 
§  1.170A-13(f)  upon  finalization. 

Proposed  Effective  Dat» 

These  regulations  are  proposed  to  be 
effective  on  the  date  they  are  published 
in  the  Federal  Register  as  final 
regulations.  Taxpayers  may,  however, 
rely  on  the  proposed  regulations  for 
contributions  made  on  or  after  January 
1, 1994. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procediu^  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations  and, 
therefore,  a  Regulatory  FlexibiUty 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  businesses. 

Comments  and  Public  Hearing 

Before  the  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  copies)  that  are  submitted  timely 
to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying. 


A  public  hearing  has  been  scheduled 
for  November  1, 1995,  at  10:00  a.m.  in 
the  IRS  Auditorium,  7th  floor,  1111 
Constitution  Avenue,  N.W., 
Washington,  D.C.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  Internal  Revenue 
Building  lobby  more  than  15  minutes 
before  the  hearing  is  scheduled  to  begin. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  wish  to  present  oral 
conunents  at  the  hearing  must  submit 
written  comments  by  November  2. 1995 
and  submit  an  outline  (a  signed  original 
and  eight  copies)  of  the  topics  to  be 
discussed  and  the  time  to  be  devoted  to 
each  topic  by  October  11, 1995. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  ouUines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Rosemary  DeLeone,  Office 
of  the  Assistant  Chief  Counsel  (Income 
Tax  and  Accoimting),  Internal  Revenue 
Service.  However,  other  persormel  from 
the  IRS  and  the  Treasury  Department 
participated  in  their  development. 

List  of  Subiects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  a  new 
entry  for  section  1.170A-1  and  revising 
the  entry  for  section  1.170A-13  to  read 
as  follows: 

Authority:  26  U.S.C.  7805.  Section  1.170A- 
1  also  issued  under  26  U.S.C.  170(a).  Section 
1.170A-13  also  issued  under  26  U.S.C. 
170(f)(8).  *  *  • 

Par.  2.  Section  1.170A-1  is  amended 
as  follows: 

1.  Paragraph  (h)  is  redesignated  as 
paragraph  (j). 

2.  Paragraph  (i)  is  redesignated  as 
paragraph  (k)  and  is  revised. 

3.  Paragraph  (h)  is  added. 

4.  Paragraph  (i)  is  added  and  reserved. 
The  additions  and  revisions  read  as 

follows: 

§  1 .1 70A-1    Charitable,  etc.,  contributions 
and  gifts;  aliowance  of  deduction. 


JMI 


(h)  Payment  in  exchange  for 
consideration — (1)  Burden  on  taxpayer 
to  show  that  all  or  part  of  payment  is 
a  charitable  contribution  or  gift.  No  part 
of  a  payment  that  a  taxpayer  makes  to 
or  for  the  use  of  an  organization 
described  in  section  170(c)  that  is  in 
consideration  for  goods  or  services  (as 
defined  in  §  1.170A-13(f)(5))  is  a 
contribution  or  gift  within  the  meaning 
of  section  170(c)  imless  the  taxpayer — 

(i)  Intends  to  make  a  payment  in  an 
amount  that  exceeds  the  fair  market 
value  of  the  goods  or  services;  and 

(ii)  Makes  a  payment  in  an  amoimt 
that  exceeds  the  fair  market  value  of  the 
goods  or  services. 

(2)  Limitation  on  amount  deductible — 
(i)  In  general.  The  charitable 
contribution  deduction  under  section 
170(a)  for  a  payment  a  taxpayer  makes 
partly  in  consideration  for  goods  or 
services  may  not  exceed  the  excess  of — 

(A)  The  amount  of  any  cash  paid  and 
the  fair  market  value  of  any  property 
(other  than  cash)  transferred  by  the 
taxpayer  to  an  organization  described  in 
section  170(c);  over 

(B)  The  fair  market  value  of  the  goods 
or  services  the  organization  provides  in 
retiun. 

(ii)  Special  rules.  For  special  limits  on 
the  deduction  for  charitable 
contributions  of  ordinary  income  and 
capital  gain  property,  see  section  170(e) 
and  §§  1.170A-4  and  1.170A-4A. 

(3)  Certain  goods  or  services 
disregarded.  For  purposes  of  section 
170(a)  and  paragraphs  (h)(1)  and  (h)(2) 
of  this  section,  goods  or  services 
described  in  §  1.170A-13(f)(8)(i)  or 
§1.170A-  13(f)(9)(i)  are  disregarded. 

(4)  Donee  estimates  of  the  value  of 
goods  or  services  may  be  treated  as  fair 
market  value — (i)  In  general.  For 
purposes  of  section  170(a),  a  taxpayer 
may  rely  on  either  a  contemporaneous 
written  acknowledgment  provided 
under  section  170(f)(8)  and  §  1.170A- 
13(f)  or  a  written  disclosure  statement 
provided  under  section  6115  for  the  fair 
market  value  of  any  goods  or  services 
provided  to  the  taxpayer  by  the  donee 
organization. 

(ii)  Exception.  A  taxpayer  may  not 
treat  an  estimate  of  the  value  of  goods 
or  services  as  their  fair  market  value  if 
the  taxpayer  knows,  or  has  reason  to 
know,  that  such  treatment  is 
unreasonable.  For  example,  if  the 
taxpayer  knows,  or  has  reason  to  know, 
that  there  is  an  error  in  an  estimate 
provided  by  an  organization  described 
in  section  170(c)  pertaining  to  goods  or 
services  that  have  a  readily 
ascertainable  value,  it  is  unreasonable 
for  the  taxpayer  to  treat  the  estimate  as 
the  fair  market  value  of  the  goods  or 
services.  Similarly,  if  the  taxpayer  is  a 
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dealer  in  the  type  of  goods  or  services 
provided  in  consideration  for  its 
payment  and  knows,  or  has  reason  to 
know,  that  the  estimate  is  in  error,  it  is 
imreasonable  for  the  taxpayer  to  treat 
the  estimate  as  the  fair  market  value  of 
the  goods  or  services. 

(5j  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (h). 

Example  1.  Certain  goods  or  services 
disregarded.  Taxpayer  makes  a  $50  payment 
to  Charity  B,  an  organization  described  in 
section  170(c),  in  exchange  for  a  family 
membership.  The  fiEunily  membership  entitles 
Taxpayer  and  members  of  Taxpayer's  fomily 
to  certain  benefits.  These  benefits  include 
firee  admission  to  weekly  poetry  readings, 
discounts  on  merchandise  sold  by  B  in  its  gift 
shop  or  by  mail  order,  and  invitations  to 
special  events  for  members  only,  such  as 
lectures  or  informal  receptions.  When  B  first 
offiers  its  membership  package  for  the  year,  B 
reasonably  projects  that  each  special  event 
for  members  will  have  a  cost  to  B,  excluding 
any  allocable  overhead,  of  SS  or  less  per 
person.  Because  the  family  membership 
benefits  are  disregarded  pursuant  to 
§  1.170A-13(f)(8)(i),  Taxpayer  may  treat  the 
$50  p>ayment  as  a  contribution  or  gift  within 
the  meaning  of  section  170(c),  regardless  of 
Taxpayer's  intent  and  whether  or  not  the 
payment  exceeds  the  fair  market  value  of  the 
goods  or  services.  Furthermore,  any 
charitable  contribution  deduction  available 
to  Taxpayer  may  be  calculated  without 
regard  to  the  membership  benefits. 

Example  2.  Treatment  of  good  faith 
estimate  at  auction  as  the  fair  market  value. 
Taxpayer  attends  an  auction  held  by  Charity 
C,  an  organization  described  in  section 
170(c).  Prior  to  the  auction,  C  publishes  a 
catalog  that  meets  the  requirements  for  a 
written  disclosure  statement  under  section 
6115(a)  (including  Cs  good  faith  estimate  of 
the  value  of  items  that  will  be  available  for 
bidding).  A  representative  of  C  gives  a  copy 
of  the  catalog  to  each  individual  (including 
Taxpayer)  who  attends  the  auction.  Taxpayer 
notes  that  in  the  catalog  Cs  estimate  of  the 
value  of  a  vase  is  $100.  Taxpayer  has  no 
reason  to  doubt  the  accuracy  of  this  estimate. 
Taxpayer  successfolly  bids  and  pays  $500  for 
the  vase.  Because  Taxpayer  knew,  prior  to 
making  her  payment,  that  the  estimate  in  the 
catalog  was  less  than  the  amount  of  her 
payment,  Taxpayer  satisfies  the  requirement 
of  paragraph  (h)(l)(i)  of  this  section.  Because 
Taxpayer  makes  a  payment  in  an  amount  that 
exceeds  that  estimate.  Taxpayer  satisfies  the 
requirements  of  paragraph  (h)(l)(ii)  of  this 
section.  Taxpayer  may  treat  Cs  estimate  of 
the  value  of  the  vase  as  its  fair  market  value 
in  determining  the  amount  of  her  charitable 
contribution  deduction. 

Example  3.  Good  faith  estimate  not  in 
error.  Taxpayer  makes  a  $200  payment  to 
Charity  D,  an  organization  described  in 
section  170(c).  In  return  for  Taxpayer's 
payment,  D  gives  Taxpayer  a  book  that 
Taxpayer  could  buy  at  retail  prices  typically 
ranging  from  $18  to  $25.  D  provides 
Taxpayer  with  a  good  faith  estimate,  in  a 
written  disclosure  statement  under  section 
6115(a),  of  $20  for  the  value  of  the  book. 
Because  the  estimate  is  within  the  range  of 


typical  retail  prices  for  the  book,  the  estimate 
contained  in  the  written  disclosure  statement 
is  not  in  error.  Although  Taxp>ayer  knows 
that  the  book  is  sold  for  as  much  as  S25, 
Taxpayer  may  treat  the  estimate  of  $20  as  the 
fair  market  value  of  the  book  in  determining 
the  amount  of  his  charitable  contribution 
deduction. 

(i)  (Reserved] 

•        •        •        •        • 

(k)  Effective  date.  In  general  this 
section  applies  to  contributions  made  in 
taxable  years  beginning  after  December 
31, 1969.  Paragraph  (j)(ll)  of  this 
section,  however,  applies  only  to  out-of- 
pocket  expenditures  made  in  taxable 
years  beginning  after  December  31, 
1976.  In  addition,  paragraph  (h)  of  this 
section  applies  only  to  payments  made 
on  or  after  the  date  these  regulations  are 
published  in  the  Federal  Register  as 
final  regulations.  However,  taxpayers 
may  rely  on  the  rules  of  paragraph  (h) 
of  this  section  for  payments  made  on  or 
after  January  1, 1994. 

Par.  3.  Section  1.170A-13  is  amended 
as  follows: 

1.  Paragraph  (e)  is  added  and 
reserved. 

2.  Paragraph  (f)  is  added. 
The  additions  read  as  follows: 

%  1.170A-13    Recordkeeping  and  return 
requirements  for  deductions  for  charitable 
contributions.. 

»        *        *        *        • 

(e)  [Reserved] 

(f)  Substantiation  of  charitable 
contributions  of  $250  or  more — (1)  In 
general.  No  deduction  is  allowed  under 
section  170(a)  for  all  or  part  of  any 
contribution  of  $250  or  more  imless  the 
taxpayer  substantiates  the  contribution 
with  a  contemporaneous  written 
acknowledgment  ft'om  a  donee 
organization.  Section  170(f)(8)  does  not 
apply  to  a  payment  of  $250  or  more  if 
the  amoimt  contributed  (as  determined 
under  §  1.170A-l(h))  is  less  than  $250. 

(2)  Written  acknowledgment.  Except 
as  otherwise  provided  in  paragraphs 
(f)(8)  and  (f)(9)  of  this  section,  a  vmtten 
acknowledgment  from  a  donee 
organization  must  provide  the  following 
information — 

(i)  The  amount  of  any  cash  the 
taxpayer  paid  and  a  description  (but  not 
necessarily  the  value)  of  any  property 
other  than  cash  the  taxpayer  transferred 
to  the  donee  organization; 

(ii)  A  statement  of  whether  or  not  the 
donee  organization  provides  any  goods 
or  services  in  consideration,  in  whole  or 
in  part,  for  any  of  the  cash  or  other 
property  transferred  to  the  donee 
organization; 

(iii)  If  the  donee  organization  provides 
any  goods  or  services  other  than 
intangible  religious  benefits  (as 


described  in  section  170(f)(8)),  a 
description  and  good  faith  estimate  of 
the  value  of  those  goods  or  services;  and 
(iv)  If  the  donee  organization  provides 
any  intangible  religious  beneftts,  a 
statement  to  that  effect. 

(3)  Contemporaneous.  A  written 
acknowledgment  is  contemporaneous  if 
it  is  obtained  by  the  taxpayer  on  or 
before  the  earlier  of — 

(i)  The  date  the  taxpayer  files  its 
original  return  for  the  taxable  year  in 
which  the  contribution  was  made;  or 

(ii)  The  due  date  (including 
extensions)  for  filing  the  taxpayer's 
original  return  for  that  year. 

(4)  Donee  organization.  For  purposes 
of  this  paragraph  (f),  a  donee 
organization  is  an  organization 
described  in  section  170(c). 

(5)  Goods  or  services.  Ck>ods  or 
services  means  cash,  property,  services, 
benefits,  and  privileges. 

(6)  In  consideration  for.  A  donee 
organization  provides  goods  or  services 
in  consideration  for  a  taxpayer's 
payment  if,  at  the  time  the  taxpayer 
makes  the  payment  to  the  donee 
organization,  the  taxpayer  receives  or 
expects  to  receive  goods  or  services  in 
exchange  for  that  payment.  Goods  or 
services  a  donee  organization  provides 
in  consideration  for  a  payment  by  a 
taxpayer  include  goods  or  services 
provided  in  a  year  other  than  the  year 
in  which  the  taxpayer  makes  the 
payment  to  the  donee  organization. 

(7)  Good  faith  estimate.  For  purposes 
of  this  section,  good  faith  estimate 
means  the  donee  organization's  estimate 
of  the  fair  market  value  of  any  goods  or 
services,  without  regard  to  the  maimer 
in  which  the  organization  in  fact  made 
that  estimate.  See  §  1.170A-l(h)(4)  for 
rules  regarding  when  a  taxpayer  may 
treat  a  donee  organization's  estimate  of 
the  value  of  goods  or  services  as  the  fair 
market  value. 

(8)  Certain  goods  or  services 
disregarded— (i)  In  general.  For 
purposes  of  section  170(f)(8),  the 
following  goods  or  services  are 
disregarded — 

(A)  (k>ods  or  services  that  have 
insubstantial  value  under  the  guidelines 
provided  in  Revenue  Procedures  90-12, 
1990-1  C.B.  471,  92-49, 1992-1  C.B. 
987,  and  any  successor  documents.  (See 
§601.601(d)(2)(ii)  of  the  Statement  of 
Procedural  Rules,  26  CFR  part  601.);  and 

(B)  Annual  membership  benefits 
offered  to  a  taxpayer  for  a  payment  of 
$75  or  less  per  year  that  consist  of— 

(1)  Any  rights  or  privileges,  other  than 
those  described  in  section  170(1),  that 
the  taxpayer  can  exercise  fi«quently 
during  the  membership  period. 
Examples  of  such  rights  and  privileges 
include,  but  are  not  limited  to,  free  or 
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discoimted  admission  to  the 
organization's  facilities  or  events,  free  or 
discoimted  parking,  preferred  access  to 
goods  or  services,  and  discounts  on  the 
purchase  of  goods  or  seivices;  and 

[2)  Admission  to  events  diuing  the 
membership  period  that  are  open  only 
to  members  of  the  donee  organization 
and  for  which  the  donee  organization 
reasonably  projects  that  the  cost  per 
person  (excluding  any  allocable 
overhead)  for  each  such  event  is  within 
the  limits  established  for  "low  cost 
articles"  under  section  513(h)(2).  The 
projected  cost  to  the  donee  organization 
is  determined  at  the  time  the 
organization  first  offers  its  membership 
package  for  the  year  (using  section  3.07 
of  Revenue  Procedure  90-12,  or  any 
successor  documents,  to  determine  the 
cost  if  items  or  services  are  donated). 

(ii)  Examples.  The  following 
examples  illustrate  the  rules  of  this 
paragraph  (f)(8). 

Example  1.  Membership  benefits 
disregarded.  Performing  Arts  Center  E  is  an 
organization  described  in  section  170(c).  In 
return  for  a  payment  of  $75,  £  offers  a 
package  of  basic  membership  benefits  that 
includes  the  right  to  purchase  tickets  to 
performances  one  week  before  they  go  on 
sale  to  the  general  public,  free  parking  in  Fs 
garage  during  evening  and  weekend 
performances,  and  a  10%  discount  on 
merchandise  sold  in  Fs  gift  shop.  In  return 
for  a  payment  of  $150,  E  offers  a  package  of 
preferred  membership  benefits  that  includes 
all  of  the  benefits  in  the  $75  package  as  well 
as  a  poster  that  is  sold  in  Fsjgifi  shop  for 
$20.  The  basic  membership  and  the  preferred 
membership  are  each  valid  for  twelve 
months,  and  there  are  approximately  50 
performances  of  various  productions  at  E 
during  a  twelve  month  period.  Fs  gift  shop 
is  op>en  for  several  hours  each  week  and  at 
performance  times.  F,  a  patron  of  the  arts,  is 
solicited  by  E  to  make  a  contribution.  £  offers 
Fthe  preferred  membership  benefits  in 
return  for  a  payment  of  $150  or  more.  F 
makes  a  payment  of  $300  to  E.  Fcan  satisfy 
the  substantiation  requirement  of  section 
170(f)(8)  by  obtaining  a  contemporaneous 
written  acknowledgment  from  E  that 
includes  a  description  of  the  poster  and  a 
good  faith  estimate  of  its  fair  market  value 
(S20)  and  disregards  the  remaining 
membership  benefits. 

Example  2.  Rights  or  privileges  that  cannot 
be  exercised  frequently.  Community  Theater 
Group  G  is  an  organization  described  in 
section  170(c).  Every  summer,  G  performs 
four  different  plays.  Each  play  is  performed 
two  times.  In  return  for  a  membership  fee  of 
S60,  G  offers  its  members  free  admission  to 
any  of  its  performances.  Non-members  may 
purchase  tickets  on  a  performance  by 
performance  basis  for  $15  a  ticket.  H,  an 
iadividual  who  is  a  sponsor  of  the  theater,  is 
solicited  by  C  to  make  a  contribution.  G  tells 
Hthat  the  membership  benefit  will  be 
provided  in  return  for  any  payment  of  $60  or 
more.  H  chooses  to  make  a  payment  of  $350 
to  G  and  receives  in  return  the  membership 


benefit  Cs  membership  benefit  of  free 
admission  is  not  described  in  paragraph 
(f)(8)(i)(B)  of  this  section  because  it  is  not  a 
privilege  that  can  be  exercised  frequently 
(due  to  the  limited  number  of  performances 
offered  by  G).  Therefore,  to  meet  the 
requirements  of  section  170(f)(8),  a 
contemporaneous  written  acknowledgment 
of  ff  s  $350  payment  must  include  a 
description  of  the  &ee  admission  benefit  and 
a  good  faith  estimate  of  its  value. 

(9)  Goods  or  services  provided  to 
employees  of  donors — (i)  Certain  goods 
or  services  disregarded.  For  purposes  of 
section  170(f)(8),  goods  or  services 
provided  by  a  donee  organization  to  a 
taxpayer's  employees  in  return  for  a 
payment  to  the  organization  may  be 
disregarded  to  the  extent  that  the  goods 
or  services  provided  to  each  employee 
are  the  same  as  those  described  in 
paragraph  (f)(8)(i)  of  this  section. 

(ii)  No  good  faith  estimate  required 
for  other  goods  or  services.  If  a  taxpayer 
makes  a  contribution  of  $250  or  more  to 
a  donee  organization  and,  in  retium,  the 
donee  organization  offers  the  taxpayer's 
employees  goods  or  services  other  than 
those  described  in  paragraph  (f)(9)(i)  of 
this  section,  the  contemporaneous 
vmtten  acknowledgment  of  the 
taxpayer's  contribution  is  not  required 
to  include  a  good  faith  estimate  of  the 
value  of  such  goods  or  services  but  must 
include  a  description  of  those  goods  or 
services. 

(iii)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph 
(f)(9). 

Example.  Museum  /  is  an  organization 
described  in  section  170(c).  For  a  payment  of 
S40,  /offers  a  package  of  basic  membership 
benefits  that  includes  free  admission  and  a 
10%  discount  on  merchandise  sold  in  ys  gift 
shop,  /s  other  membership  categories  are  for 
supporters  who  contribute  SlOO  or  more. 
Corporation  /C  makes  a  payment  of  $50,000 
to  /and  in  return,  /offers  ICs  employees  free 
admission,  a  tee-shirt  with  fs  logo  that  costs 
/$4.50,  and  a  gift  shop  discount  of  25%.  The 
free  admission  for  Ks  employees  is  the  same 
as  the  benefit  made  available  to  holders  of 
the  $40  membership  and  >s  otherwise 
described  in  paragraph  (f)(6)(i)(B)  of  this 
section.  The  tee-shirt  given  to  each  of  if  s 
enfjjloyees  is  described  in  paragraph 
(f)(8)(i)(A)  of  this  section.  Therefore,  a 
contemporaneous  written  acknowledgment 
of  /fs  payment  is  not  required  to  include  a 
description  or  good  faith  estimate  of  the 
value  of  the  free  admission  or  the  tee-shirts. 
However,  because  the  gift  shop  discount 
offered  to  Ks  employees  is  different  than  that 
offered  to  those  who  purchase  the  $40 
membership,  the  discount  is  not  described  in 
paragraph  (f)(8)(i)  of  this  section.  Therefore, 
the  contemporaneous  written 
acknowledgment  of  ICs  payment  is  required 
to  include  a  description  of  the  25%  discount 
offered  to  Af  s  employees. 

(10)  Substantiation  of  out-of-pocket 
expenses.  A  taxpayer  that  incurs 


unreimbursed  expenditiu'es  incident  to 
the  rendition  of  services,  within  the 
meaning  of  §  1.170A-l(g),  is  treated  as 
having  obtained  a  contemporaneous 
written  acknowledgment  of  those 
expenditures  if  the  taxpayer — 

(i)  Has  adequate  records  under 
paragraph  (a)  of  this  section  to 
substantiate  the  amount  of  the 
expenditures;  and 

(ii)  Obtains  by  the  date  prescribed  in 
paragraph  (f)(3)  of  this  section  a 
statement  prepared  by  the  donee 
organization  containing— 

(A)  A  description  of  me  services 
provided  by  the  taxpayer; 

(B)  The  date  the  services  were 
provided; 

(C)  A  statement  of  whether  or  not  the 
donee  organization  provides  any  goods 
or  services  in  consideration,  in  whole  or 
in  part,  for  the  unreimbursed 
expenditiu«s;  and 

(D)  The  information  required  by 
paragraphs  (f)(2)(iii)  and  (iv)  of  this 
section. 

(11)  Contributions  made  by  payroll 
deduction.  [Reserved] 

(12)  Distributing  organizations  as 
donees.  [Reserved] 

(13)  Transfers  to  certain  trusts. 
Section  170(f)(8)  does  not  apply  to  a 
transfer  of  property  to  a  trust  described 
in  section  170(f)(2)(B),  a  charitable 
remainder  annuity  trust  (as  defined  in 
section  664(d)(1)),  or  a  charitable 
remainder  unitrust  (as  defined  in 
section  664(d)(2)).  Section  170(f)(8)  does 
apply,  however,  to  a  transfer  to  a  pooled 
income  fund  (as  defined  in  section 
642(c)(5)). 

(14)  Substantiation  of  charitable 
contributions  made  by  a  partnership  or 
an  S  corporation.  If  a  partnership  or  an 
S  corporation  makes  a  charitable 
contribution  of  $250  or  more,  the 
partnership  or  S  corporation  will  be 
treated  as  the  taxpayer  for  purposes  of 
section  170(f)(8).  Therefore,  the 
partnership  or  S  corporation  must 
substantiate  the  contribution  with  a 
contemporaneous  written 
acknowledgment  from  the  donee 
organization  before  reporting  the 
contribution  on  its  income  tax  return  for 
the  year  in  which  the  contribution  was 
made  and  must  maintain  the 
contemporaneous  written 
acknowledgment  in  its  records.  A 
partner  of  a  partnership  or  a  shareholder 
of  an  S  corporation  is  not  required  to 
obtain  any  additional  substantiation  for 
his  or  her  share  of  the  partnership's  or 

S  corporation's  charitable  contribution. 

(15)  Substantiation  of  matched 
payments — (i)  In  general.  For  purposes 
of  section  170,  if  a  taxpayer's  payment 
to  a  donee  organization  is  matched,  in 
whole  or  in  part,  by  another  payor,  and 
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the  taxpayer  receives  goods  or  services 
in  consideration  for  its  payment  and 
some  or  all  of  the  matching  payment, 
those  goods  or  services  will  be  treated 
as  provided  in  consideration  for  the 
taxpayer's  payment  and  not  in 
consideration  for  the  matching  payment. 

(ii)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph 
(f)(15). 

Example.  Taxpayer  makes  a  S400  payment 
to  Charity  L,  a  donee  organization.  Pursuant 
to  a  matching  payment  plan,  Taxpayer's 
employer  matches  Taxpayer's  $400  payment 
with  an  additional  payment  of  $400.  In 
consideration  for  the  combined  payments  of 
$800,  L  gives  Taxpayer  an  item  that  it 
estimates  has  a  fair  market  value  of  $100.  L 
does  not  give  the  employer  any  goods  or 
services  in  consideration  for  its  contribution. 
The  contemporaneous  written 
acknowled^ent  provided  to  the  employer 
must  include  a  statement  that  no  goods  or 
services  were  provided  in  consideration  for 
the  employer's  $400  payment.  The 
contemporaneous  written  acknowledgment 
provided  to  Taxpayer  must  include  the 
amount  of  Taxpayer's  payment,  a  description 
of  the  item  received  by  Taxpayer,  and  a 
statement  that  L's  good  faith  estimate  of  the 
value  of  the  item  received  by  Taxpayer  is 
$100. 

(16)  Effective  date.  This  paragraph  (f) 
applies  to  contributions  made  on  or 
after  the  date  that  these  regulations  are 
published  in  the  Federal  Register  as 
final  regulations.  However,  taxpayers 
may  rely  on  the  rules  of  this  paragraph 
(f]  for  contributions  made  on  or  after 
January  1, 1994. 

Par.  4.  Section  1.6115-1  is  added 
under  the  undesignated  centerheading 
"Miscellaneous  Provisions"  to  read  as 
follows: 

$  1.61 15-1    DisclosuFB  requirements  for 
quM  pro  quo  contributions. 

(a)  Good  faith  estimate  defined— {1)  In 
general.  A  good  faith  estimate  of  the 
value  of  goods  or  services  provided  by 
an  organization  described  in  section 
170(c)  in  consideration  for  a  taxpayer's 
payment  to  that  organization  is  an 
estimate  of  the  fair  market  value,  within 
the  meaning  of  §  1.170A-l(c)(2).  of  the 
goods  or  services.  The  organization  may 
use  any  reasonable  methodology  in 
making  a  good  faith  estimate,  provided 
it  applies  the  methodology  in  good  faith. 
If  the  organization  fails  to  apply  the 
methodology  in  good  faith,  the 
organization  will  be  treated  as  not 
having  met  the  requirements  of  section 
6115.  See  section  6714  for  the  penalties 
that  apply  for  failure  to  meet  the 
requirements  of  section  6115. 

(2)  Good  faith  estimate  for  goods  or 
services  that  are  not  commercially 
available.  A  good  faith  estimate  of  the 
value  of  goods  or  services  that  are  not 


generally  available  in  a  commercial 
transaction  may  be  determined  by 
reference  to  the  fair  market  value  of 
similar  or  comparable  goods  or  services. 
Goods  or  services  may  be  similar  or 
comparable  even  though  they  do  not 
have  the  unique  qualities  of  the  goods 
or  services  that  are  being  valued. 

(3)  Examples.  The  follovdng  examples 
illustrate  the  rules  of  this  paragraph  (a). 

Example  1.  Facility  not  available  on  a 
commercial  basis.  Museum  M,  an 
organization  described  in  section  170(c),  is 
located  in  Community  N.  In  return  for  a 
payment  of  $50,000  or  more,  M  allows  a 
donor  to  hold  a  private  event  in  a  room 
located  in  M.  No  other  private  events  are 
permttted  to  be  held  in  M.  In  Community  N, 
there  are  four  hotels.  O,  P.  Q,  and  fl,  that 
have  ballrooms  with  the  same  capacity  as  the 
room  in  M.  Of  these  hotels,  only  O  and  P 
have  ballrooms  that  offer  amenities  and 
atmosphere  that  are  similar  to  the  amenities 
and  atmosphere  of  the  room  in  M  (although 
O  and  P  lack  the  unique  collection  of  art  that 
is  displayed  in  the  room  of  M).  Because  the 
capacity,  amenities,  and  atmosphere  of 
ballrooms  in  O  and  P  are  comparable  to  the 
capacity,  amenities,  and  atmosphere  of  the 
room  in  M,  a  good  faith  estimate  of  the 
benefits  received  from  M  may  be  determined 
by  reference  to  the  cost  of  renting  either  the 
ballroom  in  O  or  the  ballroom  in  P.  The  cost 
of  renting  the  ballroom  in  O  is  $2500  and, 
therefore,  a  good  faith  estimate  of  the  fair 
market  value  of  the  right  to  host  a  private 
event  in  the  room  at  M  is  $2500.  In  this 
example,  the  ballrooms  in  O  and  P  are 
considered  similar  and  comparable  fecilities 
to  the  room  in  M  for  valuation  purposes, 
notwithstanding  the  fact  that  the  room  in  M 
displays  a  unique  collection  of  art. 

Example  2.  Services  available  on  a 
commercial  basis.  Charity  S  is  an 
organization  described  in  section  170(c).  S 
offers  to  provide  a  one-hour  tennis  lesson 
with  Tennis  Professional  T  in  return  for  the 
first  payment  of  $500  or  more  that  it  receives. 
T  provides  one-hour  tennis  lessons  on  a 
commercial  basis  for  $100.  Taxpayer  pays 
$500  to  S  and  in  return  receives  the  tennis 
lesson  with  T.  A  good  feith  estimate  of  the 
fair  market  value  of  the  lesson  provided  in 
exchange  for  Taxpayer's  payment  is  $100. 

Example  3.  Celebrity  presence.  Charity  U  is 
an  organization  described  in  section  170(c). 
In  return  for  the  first  payment  of  $1000  or 
more  that  it  receives,  U  will  provide  a  dinner 
for  two  followed  by  an  evening  tour  of 
Museum  U  conducted  by  Artist  W,  whose 
most  recent  works  are  on  display  at  V.  W 
does  not  provide  tours  of  V  on  a  commercial 
basis.  Typically,  tours  of  Vare  firee  to  the 
public.  Taxpayer  pays  $1000  to  Uand  in 
return  receives  a  dinner  valued  at  $100  and 
an  evening  tour  of  V  conducted  by  W. 
Because  tours  of  V  are  typically  free  to  the 
public,  a  good  faith  estimate  of  the  value  of 
the  evening  tour  conducted  by  W  is  $0.  In 
this  example,  the  fact  that  Taxpayer's  tour  of 
V  is  conducted  by  W  rather  than  Vs  regular 
tour  guides  does  not  render  the  tours 
dissimilar  or  incomparable  for  valuation 
purposes. 


(b)  Certain  goods  or  services 
disregarded.  For  purposes  of  section 
6115,  an  organization  described  in 
section  170(c)  may  disregard  goods  or 
services  described  in  §  1.170A- 
13(f)(8)(i). 

(c)  Goods  or  services  provided  to 
employees  of  donors — 

(1)  Certain  goods  or  services 
disregarded.  For  piuposes  of  section 
6115,  goods  or  services  provided  by  an 
organization  described  in  section  170(c) 
to  a  taxpayer's  employees  in  return  for 
a  payment  to  the  organization  may  be 
disregarded  to  the  extent  that  the  goods 
or  services  provided  to  each  employee 
are  the  same  as  those  described  in 

§  1.170A-13(f)(8)(i). 

(2)  Description  permitted  in  lieu  of 
good  faith  estimate  for  other  goods  or 
services.  If  a  taxpayer  makes  a  quid  pro 
quo  contribution  in  excess  of  $75  to  an 
organization  described  in  section  170(c) 
and,  in  return,  the  organization  offers 
the  taxpayer's  employees  goods  or 
services  other  than  those  described  in 
paragraph  (c)(1)  of  this  section,  the 
organization's  written  disclosure 
statement  required  by  section  6115  may 
include  a  description  of  the  goods  or 
services  in  lieu  of  a  good  faith  estimate 
of  the  value  of  the  goods  or  services, 
provided  that  the  statement  otherwise 
satisfies  the  requirements  of  section 
6115. 

(d)  Effective  date.  This  section  applies 
to  contributions  made  on  or  after  the 
date  that  these-regulations  are  published 
in  the  Federal  Register  as  final 
regulations.  However,  taxpayers  may 
rely  on  the  rules  of  this  section  for 
contributions  made  on  or  after  )anuary 
1, 1994. 

Margaret  Milner  Richardson, 

Commissioner  of  Internal  Bevenue. 

(FR  Doc.  95-19063  Filed  8-3-95;  8:45  am] 
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26  CFR  Part  1 
PL-65-S3] 
RIN  1545-nAS46 

Exceptions  to  Passive  Income 
Characterization  for  Certain  Foreign 
Banks  and  Securities  Dealers;  Hearing 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Change  of  date  for  public 

hearing  on  proposed  regulations. 

SUMMARY:  This  document  changes  the 
date  of  the  public  hearing  on  proposed 
regulations  concerning  the  application 
of  the  exceptions  to  passive  income 
contained  in  section  1296(b)  for  foreign 
banks,  securities  dealers  and  brokers. 


Federal  Register  /  Vol.  60,  No.  150  /  Friday,  August  4,  1995  /  Proposed  Rules 


39903 


DATES:  The  public  hearing  is  changed  to 
Monday,  September  11, 1995,  beginning 
at  10:00  a.m. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  Internal  Revenue  Service 
Auditorium,  Seventh  floor,  7400 
Corridor,  Internal  Revenue  Building, 
1111  Constitution  Avenue  NW., 
Washington,  DC.  Submit  requests  to 
speak  and  outhnes  of  oral  comments  to 
the  CC:DOM:CORP:T:R  lIL-65-93], 
room  5228,  Internal  Revenue  Service, 
P.O.  Box  7604,  Ben  Franklin  Station, 
Washington,  EX]  20044. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Vasquez  of  the  Regulations 
Unit,  Assistant  Chief  Coimsel 
(Corporate),  (202)  622-6803  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  appearing  in  the  Federal 
Register  on  Friday,  April  28, 1995  (60 
FR  20922),  announced  that  the  Service 
would  hold  a  public  hearing  on 
proposed  regulations  concerning  the 
application  of  the  exceptions  to  passive 
income  contained  in  section  1296(b)  for 
foreign  banks,  sectuities  dealers  and 
brokers  on  Thursday,  August  31, 1995, 
beginning  at  10:00  a.m.  in  the  IRS 
Auditorium. 

The  date  of  the  public  hearing  has 
changed.  The  hearing  is  scheduled  for 
Monday,  September  11, 1995,  beginning 
at  10:00  a.m.  The  requests  to  speak  and 
outlines  of  oral  comments  must  be 
received  by  Thursday,  August  10, 1995. 
Because  of  controlled  access 
restrictions,  attenders  are  not  admitted 
beyond  the  lobby  of  the  Internal 
Revenue  Building  until  9:45  a.m. 

The  Service  will  prepare  an  agenda 
showing  the  scheduling  of  the  speakers 
after  the  outlines  are  received  from  the 
persons  testifying  and  make  copies 
available  free  of  charge  at  the  hearing. 
Cynthia  E.  Grigsby, 

Chief  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 
[FR  Doc.  95-19297  Filed  &-3-95;  8:45  am] 
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26  CFR  Part  301 

[PS-64-«4] 
RIN  1546-AT02 

Environmental  Settlement  Funds — 
Classification 

AGENCY:  Internal  Revenue  Service  (KS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 


classification  of  certain  organizations  as 
trusts  for  federal  tax  purposes.  The 
proposed  regxilations  would  provide 
guidance  to  taxpayers  on  the  proper 
classification  of  trusts  formed  to  collect 
and  disburse  amoimts  for  environmental 
remediation  of  an  existing  waste  site  to 
discharge  taxpayers'  liability  or 
potential  liability  under  applicable 
environmental  laws. 

DATES:  Written  comments  must  be 
received  by  October  5,  1995.  Requests  to 
speak  (with  outlines  of  oral  comments) 
at  a  pubUc  hearing  scheduled  for 
October  26, 1995,  at  10  a.m.  must  be 
submitted  by  October  5, 1995. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:C0RP:T:R  (PS-54-94),  room 
5228,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  In  the  alternative, 
submissions  may  be  hand  delivered 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:DOM:CORP:T:R  (PS-54-94), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  The  public 
hearing  has  been  scheduled  to  be  held 
in  the  Auditoriimi,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  James  A. 
Quinn,  (202)  622-3060;  concerning 
submissions  and  the  hearing,  Michael 
Slaughter,  (202)  622-7190  (not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h)).  Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Attention: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503,  with  copies  to  the  Internal 
Revenue  Service,  Attn:  IRS  Reports 
Clearance  Officer,  PC:FP,  Washington, 
DC  20224. 

The  collection  of  information  is 
required  by  §  301.7701-4(e)(2).  This 
information  is  required  by  the  IRS  to 
ensure  the  proper  reporting  of  items  of 
income  and  expense  of  an 
environmental  remediation  trust  in 
which  a  portion  of  the  trust  is  treated  as 
owned  by  a  grantor.  This  information 
will  be  used  to  ensure  compliance  with 
the  proposed  regulation.  The  likely 
respondents  are  businesses  and  other 


for-profit  institutions,  including  small 
businesses. 

Estimated  total  annual  reporting 
burden:  2,000  hours. 

The  estimated  annual  burden  per 
respondent:  4  hours. 

Estimated  number  of  respondents: 
500. 

Estimated  annual  frequency  of 
responses:  1. 

Introduction 

This  document  proposes  to  add 
§  301.7701-4(e)  to  the  Procedure  and 
Administration  Regulations  (26  CFR 
Part  301)  relating  to  the  classification  of 
certain  environmental  remediation 
trusts  as  trusts  for  federal  tax  purposes. 

Background 

Unincorporated  organizations  may  be 
classified  as  associations  (which  are 
taxable  as  corporations),  partnerships, 
or  trusts  for  federal  tax  purposes.  The 
criteria  for  determining  when  an 
organization  vdll  be  classified  as  a  trust 
are  set  forth  in  §  301.7701-4.  The 
proposed  amendment  to  §  301.7701-4 
provides  that  an  environmental 
remediation  trust  vdll  be  classified  as  a 
trust  for  federal  tax  purposes. 

A  trust  is  an  environmental 
remediation  trust  if  (1)  the  primary 
purpose  of  the  trust  is  collecting  and 
disbursing  amounts  for  environmental 
remediation  of  an  existing  waste  site  to 
resolve,  satisfy,  mitigate,  address,  or 
prevei^t  the  liability  or  potential  liability 
of  persons  imposed  by  fiederal,  state,  or 
local  environmental  laws;  (2)  all 
contributors  to  the  trust  have  potential 
liability  or  a  reasonable  expectation  of 
liability  under  federal,  state,  or  local 
environmental  laws  for  environmental 
remediation  of  the  waste  site;  and  (3) 
the  trust  is  not  a  qualified  settlement 
fund  within  the  meaning  of  §  1.468B- 
1(a).  Environmental  remediation  trusts 
include  trusts  formed  piu^uant  to  an 
order  of  a  governmental  authority,  as 
well  as  trusts  formed  by  taxpayers  to 
avoid  future  liability  or  potential 
liability  under  federal,  state,  or  local 
environmental  laws.  An  environmental 
remediation  trust  is  classified  as  a  trust, 
even  though  it  may  differ  from  the 
traditional  trust  in  which  trustees  take 
title  to  property  for  the  purpose  of 
protecting  or  conserving  it  for  the 
beneficiaries  under  the  ordinary  rules 
applied  in  chancery  or  probate  courts, 
because  the  purpose  of  an 
environmental  remediation  trust  is  to 
pay  the  costs  of  environmental 
remediation  of  an  existing  waste  site  as 
a  result  of  liability  or  potential  liability 
under  federal,  state,  or  local 
environmental  laws,  not  to  carry  on  a 
for-profit  business. 
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The  proposed  regulations  provide  that 
each  contributor  to  the  trust  will  be 
treated  as  the  owner  of  the  portion  of 
the  tnist  contributed  by  that  person, 
and,  therefore,  the  trust  is  treated  as  a 
grantor  trust  under  subpart  E  of 
subchapter  J.  The  proposed  regulations 
also  require  the  trustee  to  provide 
information  to  the  participants  that  will 
enable  them  to  properly  report  their 
share  of  income,  deductions,  and 
credits,  including  information  to 
properly  determine  whether  a  payment 
satisfies  the  economic  performance 
rules  of  section  461(h). 

The  proposed  regulations  provide 
certain  rules  relating  to  participants 
(cash-out  grantors)  Uiat  contribute  a 
fixed  amount  to  the  trust  and  are 
relieved  from  making  further 
contributions  to  the  trust,  even  though 
the  participant  still  is  liable  or 
potentially  liable  under  applicable 
environmental  laws.  Under  the 
proposed  regulations,  all  amounts 
contributed  to  an  environmental 
remediation  trust  by  a  cash-out  grantor 
are  considered  amoimts  contributed  for 
remediation.  In  addition,  the  trust 
agreement  may  direct  the  trustee  to 
expend  amounts  contributed  by  a  cash- 
out  grantor  (and  the  earnings  thereon) 
before  expending  amounts  contributed 
by  other  grantors  (and  the  earnings 
thereon).  The  proposed  regulations  also 
provide  that  a  cash-out  grantor  will 
cease  to  be  treated  as  an  owner  of  a 
portion  of  the  trust  when  the  grantor's 
portion  is  treated  as  fully  expended. 

Effective  Date 

The  regulations  are  proposed  to  apply 
to  trusts  that  meet  the  requirements  of 
paragraph  (e)(1)  of  the  regulations  that 
are  formed  on  or  after  the  date  of 
publication  of  these  proposed 
regulations  as  final  regulations  in  the 
Fnleral  Register. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedures  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 


ComiBents  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  October  26, 1995,  at  10:00  a.m.  in  the 
IRS  Auditorium,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington  DC.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  Internal  Revenue 
Building  lobby  more  than  15  minutes 
before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  by  October  5, 1995, 
and  submit  an  outline  of  the  topics  to 
be  discussed  and  the  time  to  be  devoted 
to  each  topic  (signed  original  and  eight 
(8)  copies)  by  October  5, 1995. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information.  The  priocipal  author 
of  these  regulations  is  James  A.  Quinn  of  the 
Office  of  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
However,  other  personnel  from  the  IRS  and 
Treasury  Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
proposed  to  be  amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  301.7701-4(e)  is  added 
to  read  as  follows: 

§301.7701-4    Trusts. 

*         *         •         •         * 

(e)  Envimnmental  remediation  trusts. 
(1)  An  environmental  remediation  trust 
is  considered  a  trust  for  purposes  of  the 


Internal  Revenue  Code.  For  purposes  of 
this  paragraph  (e),  an  organization  is  an 
environmental  remediation  trust  if  the 
organization  is  organized  under  state 
law  as  a  trust;  the  primary  purpose  of 
the  trust  is  collecting  and  disbursing 
amounts  for  environmental  remediation 
of  an  existing  waste  site  to  resolve, 
satisfy,  mitigate,  address,  or  prevent  the 
liability  or  potential  liability  of  persons 
imposed  by  federal,  state,  or  local 
enviroiunental  laws;  all  contributors  to 
the  trust  have  potential  liability  or  a 
reasonable  expectation  of  liability  under 
federal,  state,  or  local  environmental 
laws  for  environmental  remediation  of 
the  waste  site;  and  the  trust  is  not  a 
qualified  settlement  fund  within  the 
meaning  of  §  1.468B-l(a)  of  this 
chapter.  An  environmental  remediation 
trust  is  classified  as  a  trust  because  its 
primary  purpose  is  environmental 
remediation  of  a  waste  site  and  not  the 
carrying  on  of  a  profit-making  business 
which  normally  would  be  conducted 
through  business  organizations 
classified  as  corporations  or 
partnerships.  However,  if  the  remedial 
purpose  is  altered  or  becomes  so 
obscured  by  business  or  investment 
activities  that  the  declared  remedial 
purpose  is  no  longer  controlling,  the 
organization  will  no  longer  be  classified 
as  a  trust.  For  purposes  of  this 
paragraph  (e),  environmental 
remediation  includes  the  costs  of 
assessing  environmental  conditions, 
remediating  environmental 
contamination,  monitoring  remedial 
activities  and  the  release  of  substances, 
preventing  futiue  releases  of  substances, 
and  collecting  amounts  from  persons 
liable  or  potentially  liable  for  the  costs 
of  these  activities.  For  piu-poses  of  this 
paragraph  (e),  persons  have  potential 
liability  or  a  reasonable  expectation  of 
liability  under  federal,  state,  or  local 
environmental  laws  for  environmental 
remediation  of  the  waste  site  if  there  is 
authority  under  a  federal,  state,  or  local 
law  that  requires  such  persons  to  satisfy 
all  or  a  portion  of  the  costs  of  the 
environmental  remediation. 

(2)  Each  contributor  (grantor)  to  the 
trust  will  be  treated  as  the  owner  of  the 
portion  of  the  trust  contributed  by  that 
grantor.  See  section  677  and  §  1.677(a)- 
1(d)  of  this  chapter  for  rules  regarding 
the  treatment  of  a  grantor  as  the  owner 
of  a  portion  of  a  trust  applied  in 
discharge  of  the  grantor's  legal 
obligation.  Items  of  income,  deduction, 
and  credit  attributable  to  any  portion  of 
an  environmental  remediation  trust 
treated  as  owned  by  the  grantor  should 
not  be  reported  by  the  trust  on  Form 
1041,  but  should  be  shown  on  a  separate 
statement  to  be  attached  to  that  form. 
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See  §  1.671-4(a)  of  this  chapter.  The 
trustee  must  also  furnish  to  each  grantor 
a  statement  that  shows  all  items  of 
income,  deduction,  and  credit  of  the 
trust  for  the  taxable  year  attributable  to 
the  portion  of  the  trust  treated  as  owned 
by  the  grantor.  The  statement  must 
provide  the  grantor  with  the  information 
necessary  to  take  the  items  into  account 
in  computing  the  grantor's  taxable 
income,  including  information 
necessary  to  properly  take  into  account 
items  under  Uie  economic  performance 
rules  of  section  461(h)  and  the 
regulations  thereunder.  See  §  1.461-4  of 
this  chapter  for  rules  relating  to 
economic  performance. 

(3)  All  amounts  contributed  to  an 
environmental  remediation  trust  by  a 
grantor  (cash-out  grantor)  who,  pursuant 
to  an  agreement  with  the  other  grantors, 
contributes  a  fixed  amoimt  to  the  trust 
and  is  relieved  bf  any  further  obligadon 
to  make  contributions  to  the  trust,  but 
remains  liable  or  potentially  liable 
under  the  applicable  environmental 
laws,  vrill  bie  considered  amounts 
contributed  for  remediation.  An 
environmental  remediation  trust 
agreement  may  direct  the  trustee  to 
expend  amounts  contributed  by  a  cash- 
out  grantor  (and  the  earnings  thereon) 
before  expending  amounts  contributed 
by  other  grantors  (and  the  earnings 
thereon).  A  cash-out  grantor  will  cease 
to  be  treated  as  an  owner  of  a  portion 
of  the  trust  when  the  grantor's  portion 
is  fully  expended  by  the  trust. 

,(4)  The  provisions  of  this  paragraph 
(e)  may  be  illustrated  by  the  following 
example: 

Example,  (a)  X,  Y,  and  Z  are  calendar  year 
corporations  that  are  liable  for  the 
remediation  of  an  existing  waste  site  under 
applicable  federal  environmental  laws.  On 
)une  1, 1996,  pursuant  to  an  agreement  with 
the  governing  federal  agency,  X,  Y,  and  Z 
create  an  environmental  remediation  trust 
within  the  meaning  of  paragraph  (e)(1)  to 
collect  funds  contributed  to  the  trust  by  X, 
Y,  and  Z  and  to  carry  out  the  remediation  of 
the  waste  site  to  the  satisfaction  of  the  federal 
agency.  X,  Y,  and  Z  are  jointly  and  severally 
liable  under  the  federal  environmental  laws 
for  the  remediation  of  the  waste  site,  and  the 
federal  agency  will  not  release  X,  Y,  or  Z 
from  liability  until  the  waste  site  is 
remediated  to  the  satisfaction  of  the  agency. 

(b)  The  estimated  cost  of  the  remediation 
is  $20,000,000.  X,  Y.  and  Z  agree  that,  if  Z 
contributes  51,000,000  to  the  trust.  Z  will  not 
be  required  to  make  any  additional 
contributions  to  the  trust,  and  X  and  Y  will 
complete  the  remediation  of  the  waste  site 
and  make  additional  contributions  if 
necessary. 

(c)  On  June  1 ,  1996,  X,  Y,  and  Z  each 
contribute  $1 ,000,000  to  the  trust.  The  trust 
agreement  directs  the  trustee  to  spend  Z's 
contributions  to  the  trust  and  the  income 
allocable  to  Z's  portion  before  spending  X's 


and  Vs  portions.  On  htovember  30. 1996,  the 
trustee  pays  S2 ,000,000  for  remediation  work 
performed  fit>m  June  1, 1996,  through 
September  30, 1996.  As  of  November  30, 
1996.  the  trust  had  $75,000  of  interest 
income,  which  is  allocated  in  equal  shares  of 
$25,000  to  X,  Y,  and  Z's  portions  of  the  trust 

(d)  Pursuant  to  the  agreement  between  X, 
Y,  and  Z,  Z  made  no  hirther  contributions  to 
the  trust  Pursuant  to  the  trust  agreement,  the 
trustee  expended  Z's  portion  of  the  trust 
before  expending  Xs  and  Fs  portion. 
Theiefoie,  Z's  share  of  the  remediation 
payment  made  in  1996  is  $1,025,000 
($1,000,000  contribution  by  Z  plus  $25,000  of 
income  allocated  to  Z's  portion  of  the  trust). 
Z  must  take  the  $1,025,000  payment  into 
account  under  the  appropriate  federal  tax 
accoimting  rules.  In  addition,  X's  share  of  the 
remediation  payment  made  in  1996  is 
$487,500,  and  Vs  share  of  the  remediation 
payment  made  in  1996  is  $487,500.  Xand  Y 
must  take  their  respective  shares  of  the 
payment  into  account  under  the  appropriate 
federal  tax  accounting  rules. 

(e)  The  trustee  made  no  further 
remediation  payments  in  1996,  and  X  and  Y 
made  no  further  contributions  in  1996.  From 
December  1, 1996,  to  December  31, 1996,  the 
trust  had  $5,000  of  interest  income,  which  is 
allocated  $2,500  to  Xa  portion  and  $2,500  to 
Vs  portion.  Accordingly,  for  1996,  X  and  Y 
each  had  income  of  $27,500  &t>m  the  trust. 

(5)  This  paragraph  (e)  is  applicable  to 
trusts  meeting  the  requirements  of 
paragraph  (e)(1)  of  this  section  that  are 
formed  on  or  after  the  date  of 
publication  of  these  proposed 
regulations  as  final  regulations  in  the 
Federal  Register. 
Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  95-19286  Filed  8-3-95;  8:45  am) 

BILUNO  CODE  4890-01-U 


ASSASSINATION  RECORDS  REVIEW 
BOARD 

36  CFR  Part  1415 

Rules  Implementing  the  Privacy  Act 

AGENCY:  Assassination  Records  Review 

Board. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  Each  Federal  agency  is 
required  by  the  Privacy  Act  of  1974  to 
promulgate  rules  that  set  forth 
procedures  by  which  individuals  can 
examine  and  request  correction  of 
agency  records  containing  personal 
information.  In  this  notice  the  Review 
Board  proposes  a  rule  to  satisfy  that 
requirement. 

DATES:  To  be  considered,  comments 
must  be  mailed,  delivered  in  person  or 
foxed  to  the  address  listed  below  by  5 
p.m.  on  September  5, 1995. 


ADDRESSES:  Comments  on  these 
proposed  regulations  should  be  mailed, 
faxed,  or  delivered  to  T.  )eremy  Gunn, 
Acting  General  Counsel,  Assassination 
Records  Review  Board,  600  E  Street 
NW.,  2nd  Floor,  Washington,  DC  20530, 
FAX  (202)  724-0457  (Attention:  Privacy 
Act  NPRM).  All  comments  will  be 
placed  in  the  Board's  public  files  and 
will  be  available  for  inspection  between 
10  a.m.  and  4:30  p.m.,  Mondays  through 
Fridays  (except  legal  holidays),  in  the 
Board's  Public  Reading  Room  at  the 
same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
T.  Jeremy  Gunn,  Acting  General 
Counsel,  Assassination  Records  Review 
Board,  600  E  Street  NW.,  2nd  Floor, 
Washington,  DC  20530. 
SUPPLEMENTARY  INFORMATION:  Section(f) 
of  the  Privacy  Act  of  1974,  U.S.C. 
552a(f),  requires  each  Federal  agency  to 
promulgate  rules  that  set  forth 
procedures  by  which  individuals  can 
examine  and  request  correction  of 
agency  records  containing  personal 
information.  The  Review  Board, 
established  by  the  President  John  F. 
Kennedy  Assassination  Records 
Collection  Act  of  1992,  is  therefore 
obligated  to  publish  such  regulations. 
Because  Privacy  Act  regulations  are 
intended  for  use  by  the  general  public, 
the  Review  Board  has  tried  to  keep  its 
proposed  rule  simple  and 
straightforward.  Some  aspects  of  the 
Privacy  Act  dealing  solely  vrith  the 
Review  Board's  internal  procedures  and 
safeguards  may  be  dealt  with  by 
directive  to  the  Review  Board's  staff 
rather  than  by  rule. 

Paperwork  Reduction  Act  Statement 

The  proposed  rule  is  not  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501,  et  seq.) 
because  it  does  not  contain  any 
information  collection  requirements 
within  the  meaning  of  44  U.S.C. 
3502(4). 

Regulatory  Flexibility  Act  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980  (RFA),  5  U.S.C. 
601-12,  the  Review  Board  certifies  that 
this  rule,  if  adopted,  v^ll  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
that,  therefore,  a  regulatory  flexibility 
analysis  need  not  be  prepared,  5  U.S.C. 
605(b). 

List  of  Subjects  in  36  CFR  Part  1415 

Privacy  Act. 

The  Proposed  Regulations 

Accordingly,  the  Review  Board 
proposes  to  amend  chapter  XIV  in  title 
36  of  the  Code  of  Federal  Regulations  by 
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adding  a  new  part  1415  to  read  as 
follows: 

PART  1415— RULES  IMPLEMENTING 
THE  PRIVACY  ACT 

1415.5    Scope. 

1415.10    Definitions. 

1415.15    Systems  of  records  notification. 

1415.20    Requests  by  persons  for  access  to 

their  own  records. 
1415.25    Processing  of  requests. 
1415.30    Appeals  from  access  denials. 
1415.35    Requests  for  correction  of  records. 
1415.40    Appeals  from  correction  denials. 
1415.45    Disclosure  of  records  to  third 

parties. 
1415.50    Fees. 
1415.55    Exemptions. 
Authority:  5  U.S.C  552a;  44  U.S.C.  2107. 

$1415.5    Scope. 

This  part  contains  the  Review  Board's 
regulations  implementing  the  Privacy 
Act  of  1974.  5  U.S.C  552a. 

$1415.10    Deflnitlons. 

In  addition  to  the  definitions 
provided  in  the  Privacy  Act,  the 
following  terms  are  defined  as  follows: 

Assassination  records  for  the  purpose 
of  this  regulation  means  records  created 
by  Government  offices,  entities,  and 
individuals  that  relate  to  the 
assassination  of  President  John  F. 
Kennedy  as  defined  in  36  CFR  part  1400 
that  may,  from  time  to  time,  come  into 
the  temporary  custody  of  the  Review 
Board  but  that  are  not  the  legal  property 
of  the  Review  Board. 

Executive  Director  means  the 
principal  staff  official  appointed  by  the 
Review  Board  pursuant  to  44  U.S.C. 
2107.8(a). 

General  Counsel  means  the  Review 
Board's  principal  legal  officer,  or  an 
attorney  serving  as  Acting  General 
Coimsel. 

/FFT  Act  means  the  President  John  F. 
Kennedy  Records  Collection  Act  of 
1992. 

Review  Board  means  the 
Assassination  Records  Review  Board 
created  pursuant  to  44  U.S.C.  2107.7. 

System  of  records  means  a  group  of 
records  that  is  within  the  possession 
and  control  of  the  Review  Board  and 
from  which  information  is  retrieved  by 
the  name  of  the  individual  or  by  some 
identifying  niunber,  symbol,  or  other 
identifying  particular  assigned  to  the 
individual.  The  system  of  records  does 
not  Include  assassination  records  as 
defined  above. 

§  1 41 5.1 5    Systems  of  records  notification. 

(a)  Public  notice.  The  Review  Board 
will  publish  in  the  Federal  Register  its 
system  of  records.  The  Office  of  the 
Federal  Register  biannually  compiles 


and  publishes  all  systems  of  records 
maintained  by  Federal  agencies, 
including  the  Review  Board. 

(b)  Requests  regarding  record  systems. 
Any  person  who  wishes  to  know 
whether  a  system  of  records  contains  a 
record  pertaining  to  him  or  her  may  file 
a  request  in  person  or  in  writing. 
Written  requests  should  be  directed  to 
the  General  Counsel,  Assassination 
Records  Review  Board,  600  E  Street, 
NW.,  Washington.  DC  20530.  Telephone 
requests  should  be  made  by  calling  the 
Review  Board  at  (202)  724-0088,  and 
asking  to  speak  to  the  General  Counsel. 

S  1415.20    Requests  by  person  for  access 
to  ttieir  own  records. 

(a)  Requests  in  writing.  A  person  may 
request  access  to  his  or  her  own  records 
in  writing  by  addressing  a  letter  to  the 
General  Counsel,  Assassination  Records 
Review  Board,  600  E  Street.  NW.,  2nd 
Floor,  Washington.  DC  20530.  The 
request  should  contain  the  following 
information: 

(1)  Full  name,  address,  and  telephone 
niunber  of  requester; 

(2)  Proof  of  identification,  which 
should  be  a  copy  of  one  of  the 
following:  Valid  driver's  license,  valid 
passport,  or  other  current  identification 
which  contains  both  an  address  and 
pictiue  of  the  requester; 

(3)  The  system  of  records  in  which  the 
desired  information  is  contained;  and 

(4)  At  the  requester's  option, 
authorization  for  expenses  (see 
§  1415.50  below). 

(b)  Requests  in  person.  Any  person 
may  examine  his  or  her  own  record  on 
the  Review  Board's  premises.  To  do  so, 
the  person  should  call  the  Review 
Board's  offices  at  (202)  724-0088  and 
ask  to  speak  to  the  General  Counsel. 
This  call  should  be  made  at  least  two 
weeks  prior  to  the  time  the  requester 
would  like  to  see  the  records.  During 
this  call,  the  requester  should  be 
prepared  to  provide  the  same 
information  as  that  listed  in  paragraph 
(a)  of  this  section  except  for  proof  of 
identification. 

§  1415.25    Processing  of  requests. 

(a)  Requests  in  writing.  The  General 
Counsel  will  acknowledge  receipt  of  the 
request  within  five  worldng  days  of  its 
receipt  in  the  Review  Board's  offices. 
The  acknowledgment  will  advise  the 
requester  if  any  additional  information 
is  needed  to  process  the  request.  Within 
fifteen  working  days  of  receipt  of  the 
request,  the  General  Counsel  will 
provide  the  requester  an  explanation  as 
to  why  additional  time,  if  any,  is  needed 
for  response. 

(b)  Requests  in  person.  Following  the 
initial  call  from  the  requester,  the 


General  Counsel  will  determine: 
Whether  the  records  identified  by  the 
requester  exist,  and  whether  they  are 
subject  to  any  exemption  under 
§  1415.55  below.  If  the  records  exist  and 
are  not  subject  to  exemption,  the 
General  Counsel  will  call  the  requester 
and  arrange  an  appointment  at  a  ' . 
mutually  agreeable  time  when  the 
records  can  be  examined.  The  requester 
may  be  accompanied  by  one  person  of 
his  or  her  own  choosing,  and  should 
state  during  this  call  whether  or  not  a 
second  individual  will  be  present  at  the 
appointment.  At  the  appointment,  the 
requester  will  be  asked  to  present 
identification  as  stated  in 
§  1415.20(a)(2). 

(c)  Excluded  information.  If  a  request 
is  received  for  information  compiled  in 
reasonable  anticipation  of  litigation,  the 
General  Counsel  will  inform  die 
requester  that  this  information  is  not 
subject  to  release  under  the  Privacy  Act 
(see  5  U.S.C.  552a(d)(5)). 

§  1415.30    Appeals  from  access  denials. 

When  access  to  records  has  been 
denied  by  the  General  Counsel,  the 
requester  may  file  an  appeal  in  writing. 
This  apf>eal  should  be  directed  to  the 
Executive  Director,  Assassination 
Records  Review  Board,  600  E  Street, 
NW.,  2nd  Floor,  Washington,  DC  20530. 
The  appeal  letter  must:  Specify  those 
denied  records  which  are  still  sought, 
and  state  why  the  denial  by  the  General 
Counsel  is  erroneous.  The  Executive 
Director  or  his  representative  will 
respond  to  such  appeals  within  twenty 
business  days  after  the  appeal  letter  is 
received  in  the  Review  Board's  offices. 
The  appeal  determination  will  explain 
the  basis  for  continuing  to  deny  access 
to  any  requested  records. 

§  1415.35    Requests  for  correction  of 
records. 

(a)  Correction  requests.  Any  person  is 
entitled  to  request  correction  of  a  record 
pertaining  to  him  or  her.  This  request 
must  be  made  in  writing  and  should  be 
addressed  to  the  General  Counsel, 
Assassination  Records  Review  Board, 
600  E  Street,  NW.,  2nd  Floor, 
Washington.  DC  20530.  The  letter 
should  clearly  identify  the  corrections 
desired.  An  edited  copy  will  usually  be 
acceptable  for  this  piupose. 

(b)  Initial  response.  Receipt  of  a 
correction  request  will  be  acknowledged 
by  the  General  Counsel  in  writing  five 
working  days  of  receipt  of  the  request. 
The  General  Counsel  will  endeavor  to 
provide  a  letter  to  the  requester  within 
thirty  working  days  stating  whether  or 
not  the  request  for  correction  has  been 
granted  or  denied.  If  the  General 
Counsel  decides  to  deny  any  portion  of 
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the  correction  request,  the  reasons  for 
the  denial  will  be  provided  to  the 
requester. 

$1415.40    Appeals  from  correction  denials. 

(a)  When  amendment  of  records  has 
been  denied  by  the  General  Counsel,  the 
requester  may  file  an  appeal  in  writing. 
This  appeal  should  be  directed  to  the 
Executive  Director,  Assassination 
Records  Review  Board,  600  E  Street, 
NW.,  2nd  Floor,  Washington,  DC  20530. 
The  appeal  letter  must  specify  the 
record  subject  to  the  appeal,  and  state 
why  the  denial  of  amendment  by  the 
General  Counsel  is  erroneous,  llie 
Executive  Director  or  his  representative 
will  respond  to  such  appeals  within 
thirty  working  days  (subject  to 
extension  by  the  Executive  Director  for 
good  cause)  after  the  appeal  letter  has 
been  received  in  the  Review  Board's 
offices. 

(b)  The  appeal  determination,  if 
adverse  to  the  requester  in  any  respect, 
will: 

(1)  Explain  the  basis  for  denying 
amendment  of  the  specified  records; 

(2)  Inform  the  requester  that  he  or  she 
may  file  a  concise  statement  setting 
forth  reasons  for  disagreeing  with  the 
Executive  Director's  determination;  and 

(3)  Inform  the  requester  of  his  or  her 
right  to  pursue  a  judicial  remedy  under 
5  U.S.C.  552a(g)(l)(A). 

$  1415.45    Disclosure  of  records  to  third 
parties. 

Records  subject  to  the  Privacy  Act 
that  are  requested  by  a  person  other 
than  the  individual  to  whom  they 
pertain  will  not  be  made  available 
except  in  the  following  circmnstances: 

(a)  Release  is  required  under  the 
Freedom  of  Information  Act  in 
accordance  with  the  Review  Board's 
FOLA  regulations,  36  CFR  part  1410; 

(b)  Prior  consent  for  disclosure  is 
obtained  in  writing  from  the  individual 
to  whom  the  records  pertain;  or 

(c)  Release  is  authorized  by  5  U.S.C. 
552a(b)  (1)  or  (3)  through  (11). 

$1415.50    Fees. 

A  fee  will  not  be  charged  for  search 
or  review  of  requested  records,  or  for 
correction  of  records.  When  a  request  is 
made  for  copies  of  records,  a  copying 
fee  will  be  charged  at  the  same  rate 
established  for  FOLA  requests.  See  36 
CFR  1410.35  However,  the  first  100 
pages  will  be  bee  of  charge. 

$141 5.55    Exemptions. 

The  following  records  are  exempt 
from  disclosure  under  this  regulation: 

(a)  Review  Board  records  specifically 
authorized  under  criteria  established  by 
an  Executive  Order  to  be  kept  secret  in 
the  interest  of  national  defense  or 


foreign  policy,  and  that  are  in  fact 
properly  classified  piu^uant  to  such 
Executive  Order; 

(b)  Review  Board  records  related 
solely  to  the  internal  personnel  rules 
and  practices  of  the  Review  Board; 

(c)  Review  Board  records  specifically 
exempted  from  disclosure  by  statute 
(other  than  5  U.S.C.  552),  provided  that 
such  statute: 

(1)  Requires  that  the  matters  be 
withheld  bom  the  pubhc  in  such  a 
manner  as  to  leave  no  discretion  on  the 
issue,  or 

(2)  Establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld; 

(d)  Inter-agency  or  intra-agency 
memoranda  or  letters  which  would  not 
be  available  by  law  to  a  party  other  than 
an  agency  in  litigation  with  the  Review 
Board 

Dated:  July  31. 1995. 

David  G.  Marwell, 

Executive  Director,  Assassination  Becords 
Review  Board. 

[FR  Doc.  95-19173  Filed  8-3-95;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

PA-1 7-1 -6983;  FRL-6273-2J 

Approval  and  Promulgation  of 
Implementation  Plans  and  Delegation 
of  112(1)  Auttiority;  State  of  Iowa 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  state  of  Iowa 
for  the  piupose  of  establishing  a 
voluntary  operating  permit  program. 
This  program  provides  sources  an 
alternative  to  die  Clean  Air  Act  (CAA) 
Title  V  program. 

This  action  also  proposes  to  establish 
a  mechanism  for  creating  Federally 
enforceable  limitations  under  section 
112(1).  This  authorizes  Iowa  to  issue 
Federally  enforceable  operating  permits 
that  address  both  criteria  pollutants 
(regulated  under  section  110  of  the 
CAA)  and  hazardous  air  pollutants 
(HAP)  (regulated  under  section  112). 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
September  5, 1995. 

ADDRESSES:  Comments  may  be  mailed  to 
Christopher  D.  Hess,  Environmental 
Protection  Agency,  Air  Branch,  726 
Minnesota  Avenue,  Kansas  Qty,  Kansas 
66101. 


FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  D.  Hess  at  (913)  551-7213. 
SUPPLEMENTARY  INFORMATION:  On 
December  8, 1994,  the  Director  of  the 
Iowa  Department  of  Natural  Resources 
(IDNR)  submitted  a  request  to  revise  the 
Iowa  State  Implementation  Plan  (SIP). 
The  EPA  sent  a  letter  of  completeness  to 
the  state  on  December  22, 1994. 

L  Purpose  of  the  Revision 

The  state  has  created  new  regulations 
in  Iowa  Administrative  Code  567- 
22.200-208  to  create  a  voluntary 
operating  permit  program.  This  program 
has  been  specifically  designed  to 
provide  an  alternative  to  Title  V 
operating  permits  for  eligible  sources 
throughout  the  state. 

In  accordance  with  40  CFR  part  70,  air 
pollution  sources  defined  as  "major"  or 
otherwise  subject  to  the  part  70 
regulations  are  required  to  obtain  and 
adhere  to  the  conditions  of  a  Title  V 
permit.  These  Title  V  permits  contain 
numerous  requirements  as  well  as  a  fee 
on  all  emissions  up  to  4,000  tons  per 
year  (TPY). 

In  Federal  terminology,  sources  with 
potential  and  actual  emissions  under 
the  thresholds  of  major  (e.g.,  less  than 
100  tons  per  year  of  a  regulated  air 
pollutant)  are  considered  minor  sources. 
Sources  which  limit  and  restrict  their 
potential  and  actual  emissions  to  levels 
below  the  major  level  are  referred  to  as 
"synthetic  minors,"  because  these 
sources  would  not  be  minor  sources 
without  accepting  certain  limitations  to 
thus  be  eligible  as  minor  sources. 

This  voluntary  operating  permit 
program  proposed  by  the  state  of  Iowa 
is  designed  to  enable  sources  to  become 
minor  and  thus  avoid  the  administrative 
requirements  and  associated  fees  of  a 
Title  V  permit. 

The  term  "voluntary"  is  used  to 
describe  this  program  because  sources 
which  do  not  want  to  limit  their 
operations  may  continue  to  operate  at  or 
above  "major"  levels.  However,  this  will 
require  a  Title  V  permit.  For  those 
sources  which  volimtarily  restrict  their 
operations,  this  program  provides  an 
alternative  that  is  administratively  and 
financially  beneficial  to  sources,  and 
promotes  maintenance  of  air  quality 
standards  by  reducing  emissions  of  air 
pollution  throughout  the  state. 

n.  Criteria  for  Approval 

The  terms  and  conditions  of  the 
state's  voluntary  operating  permit 
program  may  be  considered  Federally 
enforceable  if  the  state's  submittal  meets 
the  criteria  outlined  in  the  Federal 
Register  notice  dated  Jime  28, 1989  (54 
FR  27275).  The  state's  request  for 
approval  pursuant  to  section  112(1)  must 
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also  fulfill  these  criteria.  The  cited 
notice  describes  five  criteria. 

A.  The  program  is  submitted  to  and 
approved  by  EPA  into  the  SIP. 

The  state  correctly  submitted  this 
revision  to  the  EPA  and  subsequently 
received  a  letter  of  completeness.  Also, 
the  EPA  is  proposing  approval  of  this  ■ 
revision  into  the  SIP. 

B.  The  SIP  imposes  a  legal  obUgation 
that  operating  permit  holders  adhere  to 
the  terms  and  limitations  of  such 
permits,  including  revisions,  and 
provide  that  permits  that  do  not 
conform  to  the  operating  permit 
program  requirements  and  the 
requirements  of  EPA 's  underlying 
regulations  will  be  deemed  not 
Federally  enforceable. 

The  state's  rules  do  require  terms  and 
conditions  to  operate;  emission 
limitations  and  standards  that  ensure 
compliance;  a  certified  statement  that 
each  emissions  unit  is  in  compliance; 
and  monitoring,  recordkeeping,  and 
reporting  requirements  that  ensure 
compliance  with  the  terms  and 
conditions  of  the  permit. 

Moreover,  pursuant  to  section  22.206, 
each  permit  must  contain  a  statement 
that  the  permittee  shall  comply  with  all 
conditions  of  the  permit,  and  that 
failure  to  comply  with  the  permit  is 
grounds  for  enforcement  action.  This 
action  may  include  termination  or 
revocation  and  immediate  requirement 
to  obtain  a  Title  V  permit. 

The  director  shall  specifically 
designate  as  not  Federally  enforceable 
any  terms  and  conditions  of  the  permit 
that  are  not  required  under  the  Act  or 
under  any  of  its  applicable 
requirements. 

C.  The  permit  program  requires  that 
all  emissions  limitations,  controls,  and 
other  requirements  will  be  at  least  as 
stringent  as  any  other  applicable 
limitations  and  requirements  contained 
in  the  SIP  or  enforceable  under  the  SIP. 
Furthermore,  the  permit  program  may 
not  issue  permits  that  waive,  or  make 
less  stringent,  any  limitations  or 
requirements  contained  in  or  issued 
pursuant  to  the  SIP,  or  that  are 
otherwise  Federally  enforceable. 

The  state  rules  specifically  provide  in 
section  22.206(2)(c)  that  all  emissions 
limitations,  all  controls,  and  all  other 
requirements  included  in  a  voluntary 
permit  shall  be  at  least  as  stringent  as 
any  other  applicable  limitation  or 
requirement  in  the  SIP  or  enforceable 
imder  the  SIP.  Furthermore,  the  state 
rules  provide  in  section  22.206(2)(d) 
that  the  director  shall  not  issue  a  permit 
that  waives  any  limitation  or 
requirement  imder  the  SIP  or  that  is 
otherwise  Federally  enforceable. 


D.  The  limitations,  controls,  and 
requirements  in  the  permits  are 
permanent,  quantifiable,  and  otherwise 
enforceable  as  practical  matter.  The 
state  rules  provide  that  the  limitations, 
controls,  and  requirements  in  a 
voluntary  operating  permit  shall  be 
permanent,  quantifiable,  and  otherwise 
enforceable.  While  the  rule  does  not 
presently  conform  to  the  Federal 
requirements  as  set  forth  in  section  V, 
the  state  has  indicated  that  it  will 
amend  this  provision. 

E.  The  permits  are  issued  subject  to 
public  participation  which  includes  the 
timely  notice  of  proposal  and  issuance 
of  these  permits.  This  also  includes 
providing  to  EPA  a  copy  of  each  draft 
and  final  permit  intended  to  be 
Federally  enforceable.  This  process 
must  also  provide  for  an  opportunity  for 
comment  on  the  permit  applications 
prior  to  issuance  of  the  final  permit. 

In  rule  22.205(l)b,  the  state  outlines 
adequate  procedures  for  public 
participation.  These  procedures  set  forth 
requirements  for  public  notice, 
including  notifying  both  the  public  and 
the  Administrator  before  issuing  or 
renewing  a  permit.  The  state  will  use 
newspapers  with  a  general  circulation, 
as  well  as  a  state  publication  to  provide 
this  notice.  The  rule  requires  at  least  30 
days  will  be  provided  for  public 
comment. 

In  a  letter  to  the  EPA  dated  February 
16, 1995,  the  state  has  further  clarified 
that  it  commits  to  provide  EPA  with 
timely  notice  of  proposed  and  final 
permits  within  60  days  of  an  action  by 
the  IDNR. 

m.  Delegation  of  112(1)  Authority 

In  a  letter  to  the  EPA  dated  April  25, 
1995,  the  state  of  Iowa  has  also 
requested  approval  of  the  volimtary 
operating  permit  program  luider  section 
112(1)  of  the  Act.  This  enables  any 
limitation  on  potential-to-emit  of  HAP 
to  be  enforceable  by  EPA.  In  other 
words,  by  incorporating  the  voluntary 
operating  permit  program  into  the  SIP 
and  approving  the  112(1)  program  while 
requiring  that  permittees  comply  with 
such  permits,  any  violation  of  such  a 
permit  will  be  enforceable  under  the  Act 
and  will  be  subject  to  EPA  enforcement. 

The  criteria  for  establishing  Federally 
enforceable  limitations  for  criteria 
pollutants  pursuant  to  section  110  of  the 
Act,  are  the  same  criteria  the  EPA  uses 
in  approving  state  operating  permit 
programs  to  establish  Federally 
enforceable  limitations  for  HAPs 
pursuant  to  section  112  of  the  Act.  As 
outhned  in  section  11  of  this  notice,  the 
state  has  satisfied  the  criteria  contained 
in  the  June  1989  Federal  Register  notice 


for  creating  Federally  enforceable 
limitations  on  potential  to  emit. 

Moreover,  the  state  must  also  meet  the 
requirements  of  section  112(1).  In  a  letter 
dated  March  1, 1995,  from  Larry  Wilson, 
Director,  IDNR,  to  Dennis  Grams, 
Administrator,  EPA  Region  VII,  these 
requirements  have  been  addressed  and 
met  as  described  in  the  following 
paragraphs. 

A.  Aaequate  Authority.  Section 
112(1)(5)(A)  of  the  Act  requires  adequate 
authority  within  the  program  to  ensure 
compliance  with  each  applicable 
standard,  regulation,  or  requirement 
established  by  the  Administrator  by  all 
sources  in  the  state.  The  state's  letter  of 
March  1, 1995.  cites  the  state's  authority 
that  fulfills  this  requirement. 

B.  Adequate  Resources.  Section 
112(1)(5)(B)  further  requires  that 
adequate  resources  must  be  available  to 
implement  the  program.  The  state 
submitted  a  resource  demonstration  on 
November  15, 1993,  for  the  Title  V 
program  that  also  addressed  the 
voluntary  permit  program.  EPA  has 
determined  that  the  state,  in  that 
submittal,  has  demonstrated  that 
adequate  resources  are  available  to 
implement  the  volimtary  permit 
program.  It  should  be  noted,  however, 
that  this  determination  is  for  the 
voluntary  permit  program  only.  It  does 
not  affect  EPA's  proposed  interim 
approval  of  the  Title  V  program,  or  the 
ETA's  finding  as  to  the  adequacy  of  the 
resources  available  for  implementation 
of  that  program. 

C.  Implementation  Schedule.  Section 
112(1)(5)(C)  requires  that  the  state 
submit  an  expeditious  schedule  for 
implementing  the  program  and  ensuring 
compliance  by  the  affected  sources.  The 
state  submitted  a  schedule  for 
implementing  section  112  requirements 
on  November  15. 1993.  that  satisfies  this 
requirement. 

D.  Ability  to  Take  Enforcement 
Action.  The  state's  Title  V  submittal  of 
November  15. 1993,  includes  an  opinion 
by  the  Iowa  Attorney  General  that  the 
state  has  the  legal  authority  to  take  civil 
and  enforcement  action  against  any 
source  regulated  under  section  112  of 
the  Act. 

Based  on  the  fulfillment  of  the  above 
criteria,  the  EPA  is  therefore  proposing 
approval  of  the  voluntary  operating 
permit  program  for  the  control  of  air 
toxics  that  allow  sources  to  limit  their 
potential-to-emit  of  HAPs. 

rv.  Additional  Program  Description 

In  section  n  of  this  notice,  the  state's 
rules  were  only  discussed  insofar  as 
they  generally  met  the  criteria  outlined 
in  the  cited  Federal  Register  notice.  In 
this  section,  various  provisions  of  the 
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rules  are  discussed  in  order  to  provide 
a  fuller  description  of  the  state's 
regulations  that  comprise  the  voluntary 
operating  permit  program. 

A.  Eligibility.  In  order  to  qualify  for  a 
volimtary  permit,  a  source  must 
successfully  demonstrate  that: 

1.  Potential  and  actual  emissions  will 
be  less  than  100  tons  per  year  of 
regulated  pollutants  per  12-month 
rolling  ]}eriod; 

2.  Potential  and  actual  emissions  of 
each  HAP  will  be  less  than  10  tons  per 
12-month  rolling  period; 

3.  Potential  and  actual  emissions  of 
all  HAPs  will  be  less  than  25  tons  per 
12-month  rolling  period. 

In  other  matters  concerning  eligibility, 
subrule  22.201(2)  lists  exceptions  for 
sources  seeking  a  voluntary  operating 
permit.  Although  a  source  may  meet  the 
criteria  cited  in  a-c  above,  any  affected 
source  subject  to  Title  IV,  those  required 
to  obtain  a  Title  V  permit  as  a  source 
category  pursuant  to  70.3,  or  a  solid 
waste  incinerator  unit  is  not  eligible  for 
a  voluntary  permit. 

Additionally,  sources  subject  to  a 
New  Source  Performance  Standard, 
National  Emissions  Standards  for 
Hazardous  Air  Pollutants,  or  section  112 
of  the  Act  are  only  eligible  for  a 
voluntary  permit  until  April  20, 1999. 
Once  the  deferment  period  for  these 
sources  has  expired,  these  sources  will 
be  required  to  obtain  a  Title  V  permit. 

B.  No  source  may  operate  without  a 
properly  issued  Title  V  or  voluntary 
operating  permit. 

C.  Although  the  rules  state  that 
sources  must  apply  by  March  1, 1995, 
the  state  provided  public  notice  and 
exercised  a  subsequent  rulemaking  to 
rescind  this  date.  The  state  now  intends 
to  estabhsh  a  new  date  once  this  SIP 
revision  approving  the  voluntary  permit 
program  becomes  effective. 

D.  Standard  application  information 
is  required  of  all  sources  seeking  a 
voluntary  permit.  The  rule  specifies  that 
the  information  must  be  sufficient  to 
evaluate  the  source  and  its  predicted 
and  actual  emissions. 

The  permit  must  also  contain 
identifying  information  about  the  owner 
and  a  description  of  source  processes 
and  products  by  two  digit  Standard 
Industrial  Classification  Code.  Required 
information  includes  listing  equipment, 
monitoring  devices,  limitations  on 
source  operations,  and  the  calculations 
used  by  the  source  in  providing  this 
information. 

E.  Sources  with  a  voluntary  operating 
permit  shall  be  exempt  fitjm  Title  V 
operating  permit  fees. 

F.  A  voluntary  operating  permit  may 
be  denied  if  the  director  determines  any 
of  the  following  conditions:  a  source  is 


not  in  compliance  with  any  appUcable 
requirement;  an  applicant  submits  false 
information;  or  an  applicant  is  unable  to 
certify  compliance  with  applicable 
requirements. 

If  a  voluntary  permit  is  denied,  the 
source  shall  apply  for  a  Title  V 
operating  permit  and  shall  be  subject  to 
enforcement  action  for  operating 
writhout  a  Title  V  permit.  This  fulfills 
part  70  requirements  which  require  all 
major  sources  subject  to  Title  V  to 
receive  a  corresponding  permit.  If  an 
otherwise  major  source  in  Iowa  does  not 
have  a  valid  voluntary  permit,  it  is 
subject  to  Title  V. 

G.  If  a  source's  application  for  and 
receipt  of  a  construction  permit  renders 
the  source  ineligible  for  a  voluntary 
permit  (e.g.,  increased  emissions  above 
the  eligibility  threshold),  the  source 
must  then  apply  for  a  Title  V  permit. 
Once  again,  the  source  is  subject  to 
enforcement  action  for  operating 
without  a  Title  V  permit. 

The  terms  and  conditions  of  an  issued 
construction  permit  shall  be 
incorporated  into  a  voluntary  permit  at 
the  time  of  renewal  for  the  voluntary 
permit,  assuming  that  the  construction 
permit  did  not  render  the  source 
ineligible  as  discussed  in  the  paragraph 
above.  Sources  are  required  to  provide 
copies  of  all  construction  permits  issued 
during  the  term  of  the  voluntary 
operating  permit. 

V.  Approvabiiity  Issues 

EPA's  analysis  of  the  state's  rules  has 
revealed  four  deficiencies  which  must 
be  corrected  before  EPA  can  give  final 
approval  to  this  SIP  revision.  The  state 
has  agreed  to  these  amendments  and  has 
developed  revised  rules  that  are 
expected  to  be  adopted  by  June  1995. 
These  amendments  are  as  follows. 

A.  The  EPA  has  previously  informed 
the  state  of  the  need  to  revise  the 
definition  of  "12-month  rolling  period" 
in  22.201(1).  As  currently  written,  the 
term  in  this  rule  is  ambiguous  and  may 
not  be  enforceable  as  a  practical  matter. 
The  state  has  therefore  drafted  a  revised 
rule  that  provides  the  following 
definition:  "*   *   *  a  period  of  12 
consecutive  months  determined  on  a 
roUing  basis  with  a  new  12-month 
period  beginning  on  the  first  day  of  each 
calendar  month." 

B.  The  second  item  concerns 
22.201(l)a-d.  As  currently  written,  the 
rule  is  not  consistent  with  the 
requirements  for  Prevention  of 
Significant  Deterioration  or  for 
construction  permitting.  In  response  to 
EPA  comments,  the  state  has  developed 
an  amendment  that  declares  fugitive 
emissions  of  each  regulated  air  pollutant 
from  a  stationary  source  shall  not  be 


considered  in  determining  the  potential- 
to-emit  unless  the  source  belongs  to  a 
source  category  listed  in  lAC  567-22. 
Fugitives  must  be  counted  for  purposes 
of  112(1). 

C.  The  EPA  has  requested  that 
22.201(2)a  be  revised  to  read  that 
sources  required  to  obtain  a  Title  V 
permit  under  22.101(l)e  (source 
categories)  are  not  eligible  for  a 
voluntary  operating  permit.  This 
revision  is  necessary  because  the  EPA  is 
requiring  some  non-major  section  112 
sources  to  obtain  a  Title  V  permit  with 
no  deferral  provisions. 

D.  The  EPA  has  advised  the  state  that 
the  provisions  of  22.206(2)(c)  must  be 
revised  to  provide  that  permit 
limitations,  controls,  and  requirements 
must  be  enforceable  as  a  practical 
matter. 

VI.  EPA  Action 

The  EPA  is  soliciting  public 
comments  on  this  notice  and  on  issues 
relevant  to  EPA's  proposed  action. 
Comments  will  be  considered  before 
taking  final  action.  Interested  parties 
may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  address  above. 

The  reader  may  also  request  the 
Technical  Support  Document  (TSD) 
which  examines  this  revision  in  more 
extensive  detail.  The  TSD  may  be 
requested  in  accordance  with  the 
information  provided  in  the 
"Addresses"  section. 

As  addressed  in  section  11  of  this 
notice,  the  EPA  has  determined  that  this 
proposed  revision  meets  the  five  criteria 
of  the  June  28, 1989.  Federal  Register 
notice  for  Federal  enforceability. 

In  order  for  the  EPA  to  take  final 
action  on  this  SIP  revision,  the  state 
must  submit  revised  rules  addressing 
the  approvabiiity  issues  outlined  in 
section  V  of  this  notice. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allovring  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5.  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
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with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  EPA 
certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected. 

Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  imder  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
[Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2)). 

Unfunded  Mandates 

Under  sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  state, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  SIP  or 
plan  revision,  the  state  and  any  affected 
local  or  tribal  governments  have  elected 
to  adopt  the  program  provided  for  under 
sections  110  and  112  of  the  CAA.  These 
rules  may  bind  state,  local,  and  tribal 
governments  to  perform  certain  actions 
and  also  require  the  private  sector  to 
perform  certain  duties.  To  the  extent 
that  the  rules  being  proposed  for 
approval  by  this  action  will  impose  no 
new  requirements,  such  sources  are 
already  subject  to  these  regulations 
under  state  law.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action.  EPA  has  also 
determined  that  this  proposed  action 
does  not  include  a  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  state,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

The  Office  of  Management  and  Budget 
has  exempted  these  actions  from  review 
under  Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental  ■ 
relations.  Lead,  Nitrogen  dioxide. 
Ozone,  Particulate  matter.  Reporting 


and  recordkeeping  requirements,  Sulfur 
oxides,  Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  June  29, 1995. 
Dennis  Grams, 
Regional  Administrator. 
IFR  Doc  95-19000  Filed  S-3-95;  8:45  am] 

BILIJNGCOOE  6860-50-P 

40  CFR  Part  52 
[MO-18-1-«024b;  FRL-6264-1] 

Approval  and  Promulgation  of 
implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  state  of 
Missouri  for  the  purpose  of  bringing 
about  the  attainment  of  the  National 
Ambient  Air  Quality  Standard  for  lead. 
The  SIP  was  submitted  by  the  state  to 
satisfy  certain  Federal  requirements  for 
an  approvable  nonattainment  area  lead 
SIP  for  the  Doe  Run  primary  and 
secondary  lead  smelter  near  Bixby, 
Missouri.  In  the  final  rules  section  of  the 
Federal  Register,  the  EPA  is  approving 
the  state's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
dociunent  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
September  5, 1995. 

ADDRESSES:  Comments  may  be  mailed  to 
Lisa  V.  Haugen,  Environmental 
Protection  Agency,  Air  Branch,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
V.  Haugen  at  (913)  551-7877. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 


Dated:  July  11, 1995. 
Dennis  Grams,  P.E., 

Regional  Administrator. 

[FR  Doc.  95-19216  Filed  8-3-95;  8:45  am) 

BILUNO  COOE  6S60-S0-P 

40  CFR  Part  52 
[WV10-1-5918b;  FRL-S26&-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  State  of 
West  Virginia— Emission  Statement 
Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (Sff) 
revision  submitted  by  the  State  of  West 
Virginia.  This  revision  consists  of  an 
emission  statement  program  for 
stationary  sources  which  emit  volatile 
organic  compounds  (VOCs)  and/or 
nitrogen  oxides  (NOx)  specified  actual 
emission  threshold  levels.  This  program 
applies  to  stationary  sources  within  the 
counties  of  Putnam,  Kanawha,  Cabell, 
Wayne,  Wood,  and  Greenbrier.  The  SIP 
revision  was  submitted  by  the  State  to 
satisfy  the  Clean  Air  Act's  requirements 
for  an  emission  statement  program  as 
part  of  the  ozone  SIP  for  the  State  of 
West  Virginia.  In  the  Final  Rules  section 
of  this  Federal  Register,  EPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  SIP  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  September  5, 1995. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Marcia  L. 
Spink,  Associate  Director,  Air  Programs 
(3AT00),  U.S.  Environmental  Protection 
Agency,  Region  m,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hoiu^  at  the  Air,  Radiation,  and  Toxics 
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Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  and  the  West  Virginia  Office  of 
Air  Quality,  1558  Washington  Street, 
East,  Charleston,  West  Virginia,  25311. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  L.  Spink,  U.S.  Environmental 
Protection  Agency,  Region  m,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107,  (215)  597-3164. 

SUPPLEMENTARY  INFORMATION:  On  August 
10, 1993,  the  West  Virginia  Office  of  Air 
Quality  (WVOAQ)  submitted  a  SIP 
revision  to  EPA.  This  SIP  revision 
would  add  West  Virginia  Regulation 
Title  45,  Series  29,"Rule  Requiring  the 
Submission  of  Emission  Statements  for 
Volatile  Organic  Compoimds  and 
Oxides  of  Nitrogen  Emissions," 
consisting  of  Subsections:  1.  General;  2. 
Definitions;  3.  Applicability;  4. 
Compliance  Schedule;  5.  Emission 
Statement  Requirements;  6. 
Enforceability;  and  7.  Severability, 
effective  July  7. 1993  in  the  State  of 
West  Virginia.  In  accordance  with  the 
requirements  of  40  CFR  51.102,  a  public 
hearing  concerning  West  Virginia's  SIP 
revision  was  held  on  Jime  23, 1993,  in 
Charleston,  West  Virginia. 

See  the  information  provided  in  the 
Direct  Final  action  of  the  same  title 
which  is  located  in  the  Rules  and 
Regulations  Section  of  this  Federal 
Register. 

The  OMB  has  exempted  this 
regulatory  action  fiiim  E.0. 12866 
review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Nitrogen 
dioxide,  Ozone,  Reporting  and 
recordkeeping  requirements. 

Autliority:  42  U.S.C.  7401-7671q. 

Dated:  July  14, 1995. 
Stanley  L.  Laskowsld, 
Acting  Regional  Administrator  Region  UI. 
[PR  Doc.  95-19273  Filed  8-3-95;  8:45  am] 
MLUNGCOOE  aaeo-so-p 


40  CFR  Parts  52  and  81 

[WV27-1-7013b,  WV27-2-7014b;  FRL- 
526&-1] 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plans; 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Redesignation  of 
the  Greenbrier  County,  West  Virginia 
Ozone  Nonattainment  Area  to 
Attainment  and  Approval  of  the  Area's 
Maintenance  Plan  and  Emissions 
Inventory 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (Sff) 
revisions  submitted  by  the  State  of  West 
Virginia  for  the  purpose  of  establishing 
a  1990  base  year  ozone  inventory  and  a 
maintenance  plan  for  the  Greenbrier 
County  ozone  nonattainment  area.  EPA 
is  also  proposing  to  approve  the  request 
submitted  by  the  State  of  West  Virginia 
to  redesignate  the  Greenbrier  County 
area  to  attainment  of  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone.  In  the  Final  Rules  section  of 
this  Federal  Register,  EPA  is  approving 
the  State's  SIP  revision  and 
redesignation  request  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
SIP  revision  and  anticipates  no  adverse 
conunents.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  Technical 
Support  Document  (TSD)  that  has  been 
prepared  by  EPA  on  these  rulemaking 
actions.  The  TSD  is  available  for  public 
inspection  at  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
notice.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  September  5, 1995. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Marcia  L. 
Spink,  Associate  Director,  Air  Programs, 
Mailcode  3AT00,  U.S.  Environmental 
Protection  Agency,  Region  HI,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania,  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air, 


Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  m,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania,  19107;  and 
the  West  Virginia  Division  of 
Environmental  Protection.  Office  of  Air 
Quality,  1558  Washington  Sti-eet,  East. 
Charleston,  West  Virginia,  25311. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Cripps.  (215)  597-0545. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  section  of 
this  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  52 

Environmfental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  July  14. 1995. 
Stanley  L.  Laskowski, 

Acting  Regional  Administrator,  Region  in. 
[FR  Doc.  95-19275  Filed  8-3-95;  8:45  am] 

BILUNQCOOE  666»-60-P 


40  CFR  Part  70 
[TX-001;  FRN-5270-«] 

Clean  Air  Act  Interim  Approval  of 
Operating  Permits  Program;  Texas 
Natural  Resource  Conservation 
Commission  Extension  of  Comment 
Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  extension  of  the 
comment  period. 

SUMMARY:  EPA  is  extending  the 
comment  period  for  a  proposed  rule 
published  June  7, 1995  (60  FR  30037). 
On  June  7,  1995,  EPA  proposed  interim 
approval  of  the  operating  permits 
program  submitted  by  the  State  of 
Texas.  EPA  received  a  letter  from  the 
Texas  Title  V  Planning  Committee  as 
well  as  a  verbal  request  from  Texas 
Natural  Resource  Conservation 
Commission  requesting  a  90  day 
extension  of  the  public  comment  period. 
Therefore,  EPA  is  extending  the 
comment  period  until  October  5, 1995. 
DATES:  Comments  must  be  received  in 
writing  on  or  before  October  5, 1995. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Ms.  Jole 
C.  Luehrs,  Chief,  New  Source  Review 
Section,  at  the  EPA,  Region  6,  Air 
Programs  Branch  (6T-AN),  1445  Ross 
Avenue,  Suite  700,  Dallas,  Texas  75202- 
2733. 
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FOR  FUFTTHER  INFORMATION  CONTACT: 
David  F.  Garcia,  New  Source  Review 
Section,  Environmental  Protection 
Agency,  Region  6, 1445  Ross  Avenue, 
Suite  700,  Dallas,  Texas  75202-2733, 
telephone  (214)  665-7217. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  July  26, 1995. 
Russell  Rhoadfls, 

Acting  Regional  Administrator  (6A). 
[FR  Doc.  95-19193  Filed  8-3-95;  8:45  am] 

MLLMG  CODE  6SM-60-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart67 

[Docket  No.  FEMA-7140] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modihcatlons  for  the 
communities  listed  below.  The  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  quaUfy  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
commimity.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  proposes  to  make 
determinations  of  base  flood  elevations 
and  modified  base  flood  elevations  for 
each  commimity  listed  below,  in 
accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104.  and  44  CFR  67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 


with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
commimity  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  proposed 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104.  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  As  a  result,  a 
regulatory  flexibility  analysis  has  not 
been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778.  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 


PAFIT  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
.1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


Source  d  flooding  and  location 


PENNSYLVANIA 


Hatfield  (borough),  Montgomery 
County 

West  Branch  Neshaminy  Creek: 
Approximately  300  feet  downstream 

of  Lakewood  Avenue 

Approximately  150  feel  upstream  oi 

Lakewood  Avenue ."... 


Maps  available  for  Inspection  at  the 

Borough  Hall,  401  South  Main  Street. 
HatneM,  Pennsylvania 
Send  comments  to  Mr.  Mark  A. 
Curfman,  Manager  of  the  Borough  of 
HatfieM.  401  South  Main  Street.  Hat- 
fiekt  Pennsylvania  19440-0190. 


JenMrrtowm  (borough),  Montgomery 
County 

Tacorry  Creek: 
Approximately  200  feel  upstream  of 

Greenwood  Avenue 

At  the  confluence  of  Baeder  Run 

BaederRiKi: 
At  the  confluence  with  Tacony  Creek 
Approximately  586  feet  upstream  of 
confluence  with  Tacony  Creek  

Maps  available  for  inspection  at  the 
Jenkintown  Borough  Offices,  700 
Summit  Avenue,  Jenkintown,  Penn- 
sytvania 

Send  comments  to  Mr.  Ttx)mas  Oliver, 
PreskJent  of  ttie  Jenkintown  Borough 
Council,  P.O.  Box  2176.  Jenkintown. 
Pennsylvania  19046. 


»Oepthin 

feet  atx)ve 

ground. 

"tlevatwn 

in  feet 

(h4GVD) 


Lowrer  Salford  (township), 
Montgocrtery  County 

Skippack  Creek: 

At  Quarry  BrkJge  Road 

Near  Wampole  Road  appn^ximately 
950  feel  upstream  of  State  High- 
way 63  

Skippack  Creek  Tributary  No.  2: 
Approximately  150  feet  downstream 

of  Wampole  Road 

Approximately  525  leet  upstream  of 

Wampole  Road 

Maps  available  for  inspection  at  the 
Towr^hip  Office,  474  Main  Street, 
Harleysville,  Pennsylvania. 
Send  comments  to  Mr.  Richard  Pres- 
cott.  Chairman  of  the  Lower  Salford 
Township  Boetrd  of  Commissioners, 
474  Main  Street.  Harleysville,  Penn- 
sylvania 19438. 


•300 
•301 


•206 
•220 

•220 

•220 


•176 

•199 

•211 
•212 
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Source  of  flooding  and  kKation 


Pennsburg  (borough),  Montgomery 
County 

Macoby  Creek: 
Approximately  0.2  mile  downstream 

of  Otts  Road  

Approximately  325  feet  downstream 

of  Otts  Road  


Maps  available  for  inspection  at  the 

Pennstxjrg  Borough  Buiklng,  76 
West  6lh  Street,  Peonstxjrg,  Penn- 
sylvania. 
Send  comments  to  Mr.  Larry  Raeder. 
PreskJent  of  the  Pennsburg  Borough 
Council.  76  West  6th  Street, 
Pennsburg,  Pennsylvania  18073. 


SprlngfieM  (township),  Montgomery 
County 

OralarKl  Run: 
At    confluence    with    Wissahickon 

Creek  

Approximately  650  feet  upstream  of 

confluence  with  Wissahickon  Creek 


*Oepthin 

feet  above 

ground. 

•Bevatkxi 

in  leet 

(NGVD) 


Source  of  fkxxUng  and  kxatkyn 


•331 
•334 


Maps  available  for  inspection  at  the 

SpringfieM  Township  Municipal  Buikt- 
ing,  1510  Paper  Mill  Road, 
Wyndmoor,  Pennsylvania. 
Send  comments  to  Mr.  Dortakj  E. 
Berger.  SpringfieM  Township  Marv 
ager.  1510  Paper  Mill  Road. 
Wyndmoor.  Pennsylvania  19038. 


•149 
•150 


Upper  Dublin  (township), 
Montgomery  County 

Tannery  Run  (Backwater  Area): 
Approximately  150  feet  east  of  inter- 
sectkxi  of  Butler  Avenue  arxl  West 

Maple  Avenue 

Maps  avaliat>le  for  inspection  at  the 
Municipal  Buiktng,  801  Loch  Alsh  Av- 
enue, Fort  Washington,  Pennsytva- 
nia. 

Send  comments  to  Mr.  Rk;hard  R. 
RukMi,  Presklent  of  the  Upper  Dutilin 
Township  Board  of  Commlsswners, 
801  Loch  Alsh  Avenue,  Fort  Wash- 
ington. Pennsylvania  19034. 


fOepthin 

feeiatx>ve 

ground. 

•Bevatnn 

in  feel 

(NGVD) 


Source  of  fkxxUng  and  kx^atkxi 


•198 


Whitpain  (township),  Montgomery 
County 

Wissahickor)  Creek: 

At  a  point  approximately  320  feet  up- 
stream of  Swedesfofd  Road 

At  a  point  approximately  1.200  feet 
upstream  of  Swedestord  Road 

Maps  available  for  Inspection  at  the 

Whrtpain  Township  AdministratKxi 
Buiktng,  960  Wenb  Road,  Blue  Bell, 
Pennsylvania. 

Send  comments  to  Mr.  Leigh  P. 
Narducci,  Whitpain  Township  Chair- 
man, P.O.  Box  800,  Blue  Bell,  Penn- 
sytvania  19422. 


f  Depth  in 

feel  above 

ground. 

"Elevation 

in  feet 

(NGVD) 


•273 
•274 


§67.4    [Amended] 

3.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 

CityAown/county 

Source  of  flooding 

Location 

#Depth  in  feet  above 

ground.  *  Elevation  in  feet 

(NGVD) 

Existing 

Modified 

Maryland  

Prince  George's  County 
(unincorporated  areas). 

BakJ  Hill  Branch  

Approximately  1 ,300  feet 
upstream  of  Brae  Brook 
Drive. 

Approximately  475  feet  up- 
stream of  confluence  with 
Westem  Branch. 

None 
•92 

•164 

• 

i 

•93 

Maps  available  for  inspection  at  ttie  Department  of  Environmental  Resources,  Information  and  Permits  Management  Section.  Inglewood  III 
Office  BuiWing,  94CX)  Peppercom  Place.  Sixth  Floor.  Landover,  Maryland. 

Send  comments  to  Ms.  Malinda  Y.  Steward,  Prince  George's  County  Government.  Department  of  Environmental  Resources.  Information  and 
Pemiits  Management  Section,  Inglewood  III  Office  BuikJing,  9400  Peppercorn  Race,  Sixth  Floor.  Landover,  Maryland  20785. 


Minnesota 


Alvarado  (city)  Marshall 
County. 


Snake  River 


At  downstream  corporate 
limits  (State  Route  1). 
At  upstream  corporate  limits 
(approximately  0.6  mile 
upstream  of  State  Route 
1). 

Maps  available  for  inspection  at  the  Alvarado  City  Hall,  Marshall  Street,  Alvarado,  Minnesota. 
Send  comments  to  The  Honorable  Lloyd  Wilke.  Mayor  of  the  City  of  Alvarado.  Box  759.  Alvarado.  Minnesota  56710, 


•810 
•812 


•811 
•813 


Pennsylvania 

At)ington  (township)  Mont- 
gomery County. 

Sandv  Run 

At  confluence  with  Sandy 
Run. 

•232 

•236 

Tributary  No.  1  

Approximately  850  feet  up- 
stream of  Johnston  Ave- 
nue. 

Approximately  350  feet  up- 
stream of  Greenwood  Av- 

•237 

•238 

3 

Tacony  Creek 

None 

•206 

enue. 

Approximately  1 .200  feet 

•211 

•210 

upstream  of  Greenwood 

Avenue. 

■^ 

Pennypack  Creek 

A  point  approximately  1 .700 
feet  downstream  of 
Moredon  Road. 

•99 

•100 

• 

A  point  approximately  1 .300 
feet  downstream  of 
Moredon  Road. 

•99 

•100 
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State 


CityAown/county 


Source  of  flooding 


Location 


tOepth  in  feet  at>ove 

ground.  *  Elevation  in  feet 

(NGVD) 


Existing 


iwlodified 


Maps  available  for  inspection  at  ttie  Township  Engineer's  Office,  11 76  Old  York  Road,  At)«ngton,  Pennsylvania. 

Send  comments  to  Mr.  Richard  Fhjge,  President  of  the  Abington  Township  Board  of  Commissiorters,  1176  Old  Yo(1(  Road,  Abington,  Penn- 
sylvania 19001. 


Pennsylvania  ....: ,. 

Bridgeport  (borough>  Mont- 
gomery County. 

Schuylkill  River 

Approximately  1.0  mile 
downstream  of  Dekalb 

*75 

*72 

Street  (U.S.  Route  202 

North). 

Approximately  50  feet  up- 

•78 

•76 

stream  of  Norristown 

Dam. 

Maps  available  for  inspectkm  at  the  Borough  Hall,  4th  and  Mill  Street,  Brklgeport,  Pennsylvania. 

Send  comments  to  The  Honorable  Thomas  Novitski,  Mayor  of  ttw  Borough  of  Bridgeport,  P.O.  Box  148,  Bridgeport.  Pennsylvania  19405. 


Pennsylvania 


•80 


•79 


Cheltenham  (township)  Tacony  Creek I  At  East  Ctwitenham  Ave- 

Morrtgomery  County.         I  I     nue. 

Maps  available  for  inspectkxi  at  the  Cheltenham  Township  Administrative  BuikJing,  8230  Okl  York  Road,  Elkins  Parte,  Pennsylvania 

Sertd  comments  to  Mr.  Harvey  Portner,  Preskjent  of  the  Cheltenham  Township  Board  of  CommisskKiers,  8230  Okj  York  Road,  Elkins  Parte, 
Pennsylvania  19027. 


Pennsylvania 


Conewago  (township) 
Adams  County. 


Plum  Creek 


Approximately  1  mile  up- 
stream of  confluerxse  with 
South  Branch  Conewago 
Creek. 

At  county  boundary  

Approximately  150  feet  up- 
stream of  downstream 
corporate  limits. 

At  county  boundary  ..... 

Maps  available  for  inspectkxi  at  the  Conewago  Township  BuikJing,  350  Third  Street,  Hanover,  Pennsylvania. 

Send  comments  to  Mr.  Edwin  Calvert,  Township  Manager  of  Conewago,  350  Third  Street,  Harwver,  Pennsylvania  17331. 


SlagleRun. 


none 


None 
None 


None 


•519 


•560 
•522 


•539 


Pennsylvania  — 

Franklin  (township)  Chester 

MkkJIe  Branch.  White 

Approximately  0.4  mile 

None 

•301 

County. 

Clay  Creek. 

downstream  of  Avondale- 
New  London  Road. 

Approximately  1 ,300  feet 
downstream  of  Avondale- 
New  London  Road. 

None 

•306 

Maps  availat)le  for  inspection  at  the  Franklin  Township  BuiUing,  Appleton  Road,  Kemblesville,  Pennsylvania. 

Send  comments  to  Mr.  Kart  Mehn,  Zoning  Offk:er,  Township  of  Franklin,  P.O.  Box  118,  Kemt>lesville,  Pennsylvania  19347. 


Pennsylvania 


Hatfield  (township)  Mont- 
gomery Courity. 


West  Branch, 
Neshaminy  Creek. 


•285 


•284 


At  upstream  side  of  Lexing- 
ton Road. 
Approximately  110  feet  up- 
stream of  Lexington  Road. 
•Maps  available  for  InspectxHi  at  the  Township  Bulking,  1950  School  Road,  HatfiekJ.  Pennsylvania. 

Send  comments  to  Ms.  Jean  Vandegrift.  Presklent  of  the  Hatfiekl  Township  Board  of  Commissk>ners,  1950  Sctwol  Road,  Hatfield,  Penn- 
sylvania 19440. 


•285 


•284 


Pennsylvania 


Limerick  (township)  Mont- 
gomery County. 


Schuylkill  River 


•129 


•125 


Approximately  2.0  mile 
downstream  of  Vincent 
Dam. 
Approximately  1 .6  mile  up- 
stream of  Legislative 
Route  462  (Main  Street). 

Maps  available  for  Inspection  at  tt>e  Code  Enforcement  Offk»,  646  West  Rklge  Pike,  Limerick,  Pennsylvania. 

Send  comments  to  Mr.  Mari<  John,  Code  Enforcement  and  Zoning  Offrcer  for  the  Township  of  Limerick,  646  West  RkJge  Pike,  Limerick, 
Pennsylvania  19468. 


•118 


113 


Pennsylvania 

LorxJon  Grove  (township) 

MkJdIe  Branch,  White 

Approximately  1 ,300  feet 

None 

•306 

Chester  County. 

Clay  Creek. 

downstream  of  Avondale- 
New  London  Road. 

Approximately  0.7  mile  up- 

None 

•487 

- 

stream  of  Hilton  Road. 
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State 

CityAown/county 

Source  of  flooding 

Location 

»Depth  In  feet  above 

ground.  *  Elevatk>n  In  feet 

(NGVD) 

Existing 

Modified 

Maps  available  for  inspection  at  the  London  Grove  Township  BuikJing,  3  London  Way,  Avondale,  Pennsylvania 

Send  comments  to  Mr.  Lewis  C.  Ross,  Chairman  of  the  London  Grove  Township  Board  of  Supervisors,  3  London  Way  Avondale 
nia  19311. 

,  Pennsylva- 

Pennsylvania 


Lower  Merion  (township) 
Montgomery  County. 


Mill  Creek 


At  confluence  with  the 
Schuylkill  River. 

Approximately  375  feet  up- 
stream of  confluence  with 
the  Schuylkill  River. 

At  the  county  boundary 
(just  downstream  of  U.S. 
Route  1). 

Approximately  3.7  miles  up- 
stream of  confluerx:e  of 
Mill  Creek. 

Maps  available  for  inspectron  at  the  L^er  Merion  BuiWIng  Department,  75  E.  Lancaster  Avenue,  Ardmore.  Pennsylvania. 
Send  comments  to  Mr.  Davkl  C.  Latshaw,  Township  Manager,  75  E.  Lancaster  Avenue,  Ardmore,  Pennsylvania  19003. 


•56 


•56 


•38 


•65 


•53 
'S6 

•37 

*63 


Pennsylvania 


Lower  Moreland  (township) 
Montgomery  County. 


Pennypack  Creek 


•117 


•118 


Approximately  0.4  mile 
downstream  of  con- 
fluence of  Huntingdon 
Valley  Creek. 
Maps  available  for  Inspection  at  the  Lower  Moreland  Munkapa)  BuikJing,  640  Red  Lion  Road,  Huntingdon  Valley,  Pennsylvania. 

Send  comments  to  Mr.  Bernard  Kanefsky,  Presklent  of  ttie  Lower  Moreland  Township  Board  of  Commissioners,  640  Red  Lion  Road  Hunting- 
don Valley,  Pennsylvania  19006. 


Pennsylvania 


Lower  Pottsgrove  (towrv 
ship)  Montgomery  Coun- 
ty. 


Sanatoga  Creek 


Approximately  1 50  feet  up- 
stream of  Green  Lane 
Road. 

SprogelsRun  At  confluence  with  the  •US  '130 

Scfxiylkill  River. 
At  upsti^eam  skJe  of  •I  34  '133 

Sanatoga  Statk>n  Road. 

Schuylkill  River Approximately  0.7  mile  •130  ^125 

ctownstream  of  Sanatoga 
Road. 
Approximately  800  feet  up-  ^140  ^137 

stream  of  U.S.  Route  422 
Maps  availat)le  for  inspectk>n  at  the  Lower  Pottsgrove  Munk»pal  BuikJing,  2199  Buchert  Road,  Pottstown,  Pennsylvania. 

Send  comments  to  Mr.  Gerald  G.  Rrchards,  PreskJent  of  the  Lower  Pottsgrove  Township  Board  of  Commissioners,  2199  Buchert  Road,  Potts- 
town, Pennsylvania  19464. 


At  confluence  with  tt>e 
Schuylkill  River. 


•132 


•132 


•127 


•131 


Pennsylvania 


Lower  ProvkJence  (town- 
ship) Montgomery  Coun- 
ty- 


Schuylkill  River 


•85 


Perioomen  Creek 


Approximately  1,100  feet 
upstream  of  U.S.  Route 
422. 

At  confluence  of  Pertcwmen 
Creek. 

At  confluence  with  Schuyl- 
kill River. 

Approximately  400  feet  up- 
stream of  the  confluence 
with  the  Schuylkill  River. 

Maps  available  for  Inspection  at  the  Lower  ProvkJence  Township  BuikJing,  100  Parte  Lane  Drive,  Eagleville,  Pennsylvania. 

Send  comments  to  Mr.  Richard  Brown,  Chaimian  of  the  Lower  ProvkJence  Township  Board  of  Supen/lsors,  100  Parte  Lane  Drive,  Eagleville 
Pennsylvania  19403. 


•97 


•97 


•97 


83 


•94 


•94 


•96 


Pennsylvania 


New  Hanover  (township) 
Montgomery  County. 


Minister  Creek 


Approximately  0.62  mile  up- 
sti-eam  of  the  confluence 
of  Minister  Creek  Tribu- 
tary. 


•271 


•270 
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State 

CityAown/county 

Source  of  flooding 

Location 

#Depth  in  feet  above 

ground.  *  Elevation  in  feet 

(NGVD) 

Existing 

Modified 

., 

Swamp  Creek 

Approximate^  0.74  mile  up- 
stream o<  ttie  confluertce 
of  Minister  Creek  Trixj- 
tary. 

Approximatety  900  feet  up- 
stream of  Cotonial  Road. 

Approximatety  1 ,450  feet 
upstream  of  Cotonial 
Road. 

•273 

None 
None 

•271 

•235 
•236 

Maps  avaitat>le  for  inspection  at  the  New  Hanover  Township  Municipal  BuiMing,  2943  North  Chartotte  Street,  Gitoertsville,  Pennsylvania. 
Send  comments  to  Ms.  Anita  B.  Turner,  New  Hanover  Township  Manager,  2943  North  Chartotte  Street,  Gilbertsville,  Pennsylvania. 


JMI 


Pemsytvania 

Norristown  (borough)  Mont- 
gomery County. 

Stony  Creek  

At  confluence  with  the 

•79 

•76 

Schuylkill  River. 

Approximately  380  feet  up- 

•79 

•78 

stream  of  Factory  Bridge. 

Schuylkill  River 

Approximately  0.7  mile 
downstream  of  con- 
fluence of  Sawmill  Run. 

•75 

•72 

Approximately  0.5  mile  up- 

•80 

•78 

stream  of  Hawes  Avenue. 

iwlaps  available  for  inspectton  at  ttie  Borough  Hall,  235  East  Airy  Street,  Norristown,  Pennsylvania. 

Send  comments  to  The  Honorable  Jack  Salamone,  Mayor  of  the  Borough  of  Norristown,  235  East  Airy  Street,  Norristown,  Pennsylvania 
19401-6048. 


Pennsylvania 


Penn  (township)  Chester 
County. 


MkJdIe  Branch  White 
Clay  Creek. 


None 


•428 


Approximately  100  feet  up- 
stream of  Tice  Road. 

Approximately  1 ,200  feet 
upstream  of  Tice  Road. 

Maps  availal>le  for  inspectton  at  ttie  Penn  Township  Bulking.  150  Sunnyside  Road,  West  Grove,  Pennsylvania. 

Send  comments  to  Mr.  Vincent  J.  Santucci,  Chairman  of  ttie  Penn  Township  Board  of  Supervisors,  475  W.  Baltimore  Pike,  West  Grove, 
Pennsylvania  19390. 


None 


422 


Pennsylvania 


Plymouth  (township)  Mont- 
gomery County. 


Schuylkill  River 


•74 


•72 


Approximately  0.2  mile 
downstream  of  Interstate 
Route  476  (Mkj  County 
Expressway). 

Approximately  1,000  feet 
upstream  of  1-276  Penn- 
sylvania Turnpike. 

Maps  available  for  inspection  at  the  Office  of  Public  Works,  700  Belvior  Road,  Norristown,  Pennsylvania. 

Send  comments  to  Mr.  Timothy  A.  Boyd,  P.E.,  Director  of  Publk;  Works  for  the  Township  of  Plymouth,  700  Belvior  Road,  Nonistown,  Penn- 
sylvania 19401. 


^•70 


•67 


Pennsylvania 

Pottstown  (borough)  Mont- 
gomery County. 

Manatawny  Creek 

At  confluence  writh  the 
Schuylkill  River. 

Approximately  400  feet  up- 
stream of  confluence  with 

•145 
•145 

•142 
•144 

Sprogels  Run  

the  Schuylkill  River. 
Approximately  0.24  mite  up- 
stream of  U.S.  Route  422. 

None 

•137 

Approximately  0.32  mite  up- 
stream of  East  High 
Street. 

None 

•144 

Schuylkill  River 

Approximately  0.4  mite 
downstream  of  South 
Kiem  Street 

•140 

•137 

Approximately  100  feet  up- 
stream of  U.S.  Route  422. 

•148 

•145 

Maps  availabte  for  inspectton  at  ttie  Code  Enforcement  Office,  Borough  Hall,  241  King  Street,  Pottstown,  Pennsylvania. 

Send  comments  to  Mr.  Robert  Jones,  Pottstown  Borough  Manager,  Borough  Hall,  241  King  Street,  Pottstown,  Pennsylvania  19464. 


Pennsylvania 


Royersford  (Ixjrough)  Mont- 
gomery County. 


Schuylkill  River 


Approximately  0.6  mite 
downstream  of  State 
Route  683  (Main  Street). 


•113 


•109 
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Slate 

CityAown/county 

Source  of  flooding 

Location 

*Depth  in  feet  above 

ground.  *  Elevation  in  feet 

(NGVD) 

Existing 

Modified 

< 

Approximately  0.6  mite  up- 
stream of  State  Route 
683. 

•118 

•113 

Maps  availabte  for  inspection  at  the  Royersford  Borough  Hall,  300  Main  Street,  Royersford.  Pennsylvania 

Send  comments  to  The  Honorabte  RonaW  Nettles,  Mayor  of  the  Borough  of  Royersford,  300  Main  Street.  P.O.  Box  188  Royersford  Penn- 
sylvania 19468. 

Pennsylvania 

Salford  (township)  Mont- 

East Branch, 

Approximately  100  feet  up- 

•221 

220 

gomery  County. 

Perktomen  Creek. 

stream  of  Moyer  Road. 

Approximately  1 ,400  feet 

•223 

•222 

upstream  of  Moyer  Road. 

Maps  availabte  for  inspection  at  the  Zoning  Office,  139  Rtoge  Road,  Tylersport,  Pennsylvania. 

Send  comments  to  Mr.  Donald  R.  Lodge,  Jr.,  Chairman  of  the  Salford  Township  Board  of  Supenrtsors,  P.O.  Box  54,  Tytersport  Pennsylvania 
18971. 

•ennsylvania 

Upper  Frederick  (township) 
Montgomery  County. 

Swamp  Creek 

Approximately  685  feet  up- 
stream of  Neiffer  Road. 

None 

•200 

Approximately  1 ,425  feet 

None 

•204 

upstream  of  Neiffer  Road. 

Maps  availabte  for  inspection  at  the  Township  BuiWing,  3205  Big  Road,  Obelisk,  Pennsylvania. 

Send  comments  to  Mr.  Gerald  McMahon,  Chairman  of  the  Upper  Frederick  Township  Board  of  Commisstoners 

>.  3205  Big  Road,  Obelisk. 

Pennsylvania  19492. 

1  Pennsylvania 

Upper  Merion  (township) 

Schuylkill  River 

Approximately  0.2  mile  up- 
stream of  Interstate 

•71 

•68 

Montgomery  County. 

Route  476  (Mkl  County 

Expressway). 

At  confluence  of  Valtey 

•93 

•88 

Creek. 

• 

Valley  Creek 

Approximately  0.4  mite 
downstream  of  the  county 
boundary. 

None 

•96 

At  county  boundary  

None 

•104 

Trout  Creek  

At  the  confluence  with  ttie 

•83 

•81 

• 

Schuylkill  River. 

Approximately  450  feet  up- 

•83 

•81 

stream  of  the  confluence 

with  ttie  Schuylkill  River. 

Approximately  300  feet  up- 

None 

•107 

stream  Old  State  Route 

363. 

Approximately  750  feet  up- 

None 

•108 

stream  Old  State  Route 
363. 

Maps  availabte  for  inspection  at  the  Department  of  PuWfc  Works,  175  West  Valley  Forge  Road,  King  of  Poissia,  Pennsylvania. 

Send  comments  to  Mr.  Edward  J.  Wilkes,  Jr.,  Chairman  of  the  Upper  Merion  Township  Board  of  Supervisors,  175  West  Valtey 

Forge  Road,  King  of  Prussia,  Pennsylvania  19406. 

- 

1  ennsylvania 

Upper  Provtoence  (town- 

Schuylkill  River 

•97 

•94 

ship)  Montgomery  Coun- 
ty- 

Creek. 

- 

Approximately  0.8  mite  up- 

•113 

•109 

stream  of  confluence  of 

Mingo  Creek. 

Mingo  Creek 

Approximately  1 00  feet 
downstream  of  OkJ  Mill 
Road. 

None 

•149 

Approximately  1 00  feet  up- 

None 

•150 

stream  of  Old  Mill  Road. 

• 

Pertciomen  Creek  

At  the  confluence  with  the 
Schuylkill  River. 

•97 

•94 

Approximately  400  feet  up- 
stream of  the  confluence 

•97 

•96 

- 

with  the  Schuylkill  River. 

JMI 
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State 


CityAowrVcounty 


Source  of  fkxxjing 


Location 


«Depth  in  feet  above 

ground. '  Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Maps  availat)le  for  inspection  at  the  Upper  Providence  Township  Administration  Office,  1286  Black  Rock  Road,  Box  406,  Oaks,  Pennsylvania 
Send  convnents  to  Mr.  George  W.  Waterman  III,  Upper  Providence  Township  Manager,  1286  Black  Rock  Road,  Box  406,  Oaks,  Pennsylva- 
nia 19456. 


Pennsylvania 


West  Grove  (borough) 
Chester  County. 


Mkldle  Branch  White 
Clay  Creek. 


Ktone 


•373 


Approximately  150  feet 
downstream  of  Valley 
Road. 

Approximately  50  feet  up- 
stream of  Valley  Road. 

Maps  available  for  inspectk)n  at  the  West  Grove  Borough  Building,  117  Rose  Hill  Avenue,  West  Grove,  Pennsylvania. 
Send  comments  to  Mr.  Charles  I.  Sensenig,  West  Grove  Borough  Council  PreskJent,  245  West  Evergreen  Street,  West  Grove,  Pennsylvania 
19390. 


Ktone 


•372 


Pennsylvania 


West  Norriton  (township) 
Montgomery  County. 


Schuylkill  River 


•85 


•83 


Approximately  0.2  mile 
downstream  of  U.S. 
Route  202  (South). 

Approximately  0.2  mile  up- 
stream of  U.S.  Route  422. 

Maps  availat)le  for  inspectk>n  at  \he  Township  Building,  1630  West  Marshall  Street,  Jeffersonville,  Pennsylvemia. 

Send  comments  to  Mr.  Joseph  Estock,  Engineer  for  the  Township  of  West  Norriton,  355  South  Henderson  Road,  King  of  Prussia,  Pennsylvar 
nia  19406. 


•78 


•76 


Pennsylvania 


West  Pottsgrove  (township) 
Morrtgomery  County. 


Schuylkill  River 


•151 


•148 


Approximately  100  feet  up- 
stream of  U.S.  Route  422. 
Approximately  1 .5  miles  up- 
stream of  U.S.  Route  422 
(at  ttie  county  boundary). 
Maps  available  for  inspection  at  the  Municipal  Office,  980  Grosstown  Road,  Stowe,  Pennsylvania. 

Send  comments  to  Mr.  Joseph  E.  Karpinski,  Presktent  of  the  West  Pottsgrove  Township  Board  of  Commissk)ners.  823  Monroe  Avenue, 
Stowe.  Pennsylvania  19464-^124. 


•148 


•145 


Pennsylvania 

Whitemarsh  (township) 
Montgomery  County. 

Schuylkill  River 

At  the  county  boundary  

•57 

•54 

Approximately  0.9  mile  up- 

•64 

•62 

stream  of  confluence  of 

• 

Andorra  Creek. 

Oreiand  Run 

At  confluence  with 
WissahKkon  Creek. 

None 

•149 

Approximately  1 ,700  feet 

None 

•154 

upstream  of  the  con- 

fluence with  Wissahickon 
Creek. 

Maps  available  for  inspection  at  the  Whitemarsh  Township  Administrative  Buikjing,  4021  Joshua  Road,  Lafayette  Hill,  Pennsylvania. 
Send  comments  to  Mr.  Lawrence  J.  Gregan,  Whitemarsh  Township  Manager,  4021  Joshua  Road,  Lafayette  Hill,  Pennsylvania  19444. 


West  Virginia 


Bath  (town)  Morgan  County 


Warm  Spring  Run 


Davis  Road  Run  .... 
Yelk>w  Spring  Run 


Approximately  250  feet  up- 
stream of  William  Street 

At  the  upstream  side  of 
Coughlan  Lane. 

At  confluence  with  Warm 

Spring  Run. 
Approximately  50  feet  up- 
stream of  confluerKe  with 
Warm  Spring  Run. 
Approxirr^tely  145  feet  up- 
stream of  confluence  with 
Warm  Spring  Run. 

Maps  available  for  inspectk>n  at  the  Bath  Town  Hall,  504  North  Washington  Street,  Bertceley  Springs,  West  Virginia. 
Send  comments  to  The  Honorable  Thomas  Jackson,  Mayor  of  the  Town  of  Bath,  504  North  Washington  Street,  Beri<eley  Springs.  West  Vir- 
ginia 25411. 


•604 


•621 


•606 


•619 


•620 


•605 


•622 


•607 
•620 


•621 


West  Virginia 


Morgan  County  (unincor- 
porated areas). 


Wamn  Spring  Run 


Approximately  125  feet 
downstream  of  con- 
fluence of  Unnamed  Trib- 
utary. 


None 


•575 
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State 


Cityrtown/county 


Source  of  fkxxJing 


Approximately  0.3  mile  up-  None 

stream  of  County  Route 
522/1. 

Potomac  River At  the  confluence  of  Chen^  None 

Run  (downstream  county 
boundary). 
At  upstream  county  bound-  None 

ary. 
Maps  available  tor  inspection  at  the  Morgan  County  Courthouse,  Berkeley  Springs,  West  Virginia. 
Send  comments  to  Mr.  Glen  R.  Stotler,  Chaimian  of  the  Morgan  County  Commission,  P.O.  Box  28.  Berkeley  Springs.  West  Virginia  25411 


Locatk>n 


#Depth  in  feet  atx>ve 

ground.  *  Elevatx>n  in  feet 

(NGVD) 


Existing 


Modified 


•681 
•407 
•539 


f  rest  Virginia 


Paw  Paw  (town)  Morgan 
County. 


Potomac  River 


At  tt>e  Town  of  Paw  Paw 

corporate  limits. 
Approximately  1.16  miles 

upstream  of  State  Route 

51. 


None 
None 


•532 
•537 


Maps  available  for  inspection  at  the  Paw  Paw  Town  Hall,  Paw  Paw.  West  Virginia. 

Send  comments  to  The  Honorable  Helena  G.  Moser,  Mayor  of  the  Town  of  Paw  Paw,  P.O.  Box  35.  Paw  Paw,  West  Virginia  25434. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  July  28, 1995. 
Richard  T.  Moore, 
Associate  Director  for  Mitigation. 
IFR  Doc.  95-19220  Filed  8-3-95;  8:45  am] 

BH-UNG  CODE  Cn8-0»-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49CFRPart5 

[Docket  No.  OST-8&-360;  Notice  95-6] 

RIN  2105-AC11 

Use  Of  Direct  Final  Rule  Making 

AGENCY:  Department  of  Transportation; 
Office  of  the  Secretary. 

ACTION:  Notice  of  proposed  rulemaking 

SUMMARY:  The  Office  of  the  Secretary 
(OST)  is  proposing  to  implement  a  new 
rulemaking  procedure  that  would 
expedite  the  processing  of 
noncontroversial  changes  to  its 
regulations.  Rules  that  the  Secretary 
judges  to  be  noncontroversial  and 
unlikely  to  result  in  adverse  public 
comment  would  be  published  as  "direct 
final"  rules.  Such  direct  final  rules 
would  advise  the  public  that  no  adverse 
comment  is  anticipated,  and  that,  unless 
written  adverse  comment  or  vmtten 
notice  of  intent  to  submit  adverse 
comment  is  received  within  the 
specified  time,  the  rule  will  become 
effective  a  specified  number  of  days 
after  the  date  it  is  published  in  the 
Federal  Register.  This  new  procedure 
should  expedite  the  promulgation  of 


routine  or  otherwise  noncontroversial 
rules  by  reducing  the  time  necessary  to 
develop,  review,  clear,  and  publish 
separate  proposed  and  final  rules  where 
OST  receives  no  public  comment. 
DATES:  Comments  are  requested  by 
October  3, 1995.  Late-filed  comments 
vnll  be  considered  only  to  the  extent 
practicable. 

ADDRESSES:  Comments  on  this  proposal 
should  be  sent,  preferably  in  triplicate, 
to  Docket  Clerk.  Docket  No.  OST-95- 
360,  Department  of  Transportation,  400 
7th  Street  SW.,  Washington.  DC  20590. 
Comments  will  be  available  for 
inspection  at  this  address  from  9  a.m.  to 
5:30  p.m.,  Monday  through  Friday. 

Commenters  who  wish  the  receipt  of 
their  comments  to  be  acknowledged 
should  include  a  stamped,  self- 
addressed  postcard  vnth  their 
comments.  The  Docket  Clerk  will  date- 
stamp  the  postcard  and  mail  it  back  to 
the  commenter. 

FOR  FURTHER  INFORMATION  CONTACT:  Neil 
Eisner,  Assistant  General  Counsel  for 
Regulation  and  Enforcement,  Office  of 
the  (^neral  Counsel,  U.S.  Department  of 
Transportation,  400  7th  Street  SW., 
Room  10424,  Washington,  DC  20590. 
(202)  366-9307. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Performance  Review,  a 
recent  presidential  initiative  to 
reorganize  and  streamline  the  federal 
government,  and  the  Administrative 
Conference  of  the  United  States 
identified  several  methods  to  improve 
the  efficiency  of  agency  rulemaking 
procedures.  One  was  the  use  of  "direct 
final"  ndemaking  in  order  to  reduce 


needless  double  review  of 
noncontroversial  rules.  The  use  of  direct 
final  rulemaking  can  eliminate  an 
unnecessary  second  round  of  internal 
review  and  clearance,  as  well  as  public 
review,  that  presently  exists  for  all 
proposed  rules  when  the  agency 
receives  no  adverse  comment.  The 
Environmental  Protection  Agency  has 
been  using  this  process  for  a  number  of 
years  with  great  success,  and  other 
Departments,  such  as  Agriculture,  have 
recently  adopted  this  procedure.  In 
order  to  streamline  the  regulatory 
process  and  to  fulfill  Departmental 
missions,  the  Office  of  the  Secretary 
proposes  to  use  the  direct  final 
rulemaking  procedure  to  promulgate 
specified  categories  of  rules  that  are  not 
expected  to  be  controversial  and  that  are 
unlikely  to  result  in  adverse  comments. 

The  Direct  Final  Rule  Process 

The  judgment  that  a  particular 
rulemaking  is  noncontroversial  and 
unlikely  to  result  in  adverse  comment 
will  be  based  upon  the  Office  of  the 
Secretary's  experience  with  similar 
rules  that  were  proposed  and  did  not 
receive  adverse  public  comment  in  the 
past.  By  "adverse"  comment,  we  are 
referring  to  comments  that  are  critical  of 
the  rule,  that  suggest  that  the  rule 
should  not  be  adopted,  or  that  suggest 
a  change  should  be  made  in  the  rule.  A 
comment  submitted  in  support  of  the 
rule  would  not  be  considered  adverse. 
In  addition,  a  comment  suggesting  that 
the  policy  or  requirements  of  the  rule 
should  or  should  not  also  be  extended 
to  other  Departmental  programs  outside 
the  scope  of  the  rule  would  not  be 
considered  adverse.  The  Enviroiunental 
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Protection  Agency  has  used  this  process 
in  over  two  hundred  cases,  with  great 
success.  The  U.S.  Department  of 
Agriculture  has  also  recently  adopted 
this  process  and  used  it  in 
approximately  a  dozen  riilemakings. 

When  using  the  direct  final 
rulemaking  procedure,  the  Office  of  the 
Secretary  will  publish  the  rule  in  the 
final  rule  section  of  the  Federal 
Register.  The  document  will  advise  the 
public  that  no  adverse  comment  is 
anticipated,  and  that  unless  written 
adverse  comment  or  written  notice  of 
intent  to  submit  adverse  comment  is 
received  within  the  specified  time,  the 
rule  will  become  effective  a  specified 
number  of  days  after  the  date  it  is 
published.  The  Administrative 
Procedure  Act  (5  U.S.C.  553) 
specifically  provides  that  notice  and 
public  comment  are  not  required  if  the 
agency  finds  good  cause  that  notice  and 
public  procedures  are  unnecessary  or 
contrary  to  the  public  interest.  If  the 
agency  is  mistaken  and  someone  wishes 
to  file  adverse  comments,  this  procedure 
will  ensure  that  the  public  is  given 
notice  of  the  Secretary's  intent  to  adopt 
the  rule  if  no  adverse  comment  is 
received,  and  an  opportimity  to 
participate  in  the  rulemaking  by 
submitting  comments. 

If  no  written  adverse  comment  or 
written  notice  of  intent  to  submit 
adverse  comment  is  received  in 
response  to  the  rule,  the  Office  of  the 
Secretary  would  then  publish  a  notice 
in  the  Federal  Register  indicating  that 
no  adverse  comment  was  received  and 
confirming  that  the  rule  will  become 
effective  a  specified  nimiber  of  days 
after  the  date  that  the  direct  final  rule 
was  published.  However,  if  the  Office  of 
the  Secretary  does  receive  any  written 
adverse  comment  or  written  notice  of 
intent  to  submit  adverse  comment,  then 
a  notice  withdrawing  the  direct  final 
rule  would  be  published  in  the  final 
rule  section  of  the  Federal  Register  and 
a  notice  of  proposed  rulemaking  would 
be  issued  in  the  proposed  rule  section. 
The  proposed  rule  would  provide  for  a 
new  comment  period. 

Rules  for  which  the  Office  of  the 
Secretary  beUeves  that  the  direct  final 
rulemaking  procedure  may  be 
appropriate  are  noncontroversial  rules 
that  (1)  affect  internal  procedures  of  the 
Office  of  the  Secretary,  such  as  filing 
requirements  and  rules  governing 
inspection  and  copying  of  documents, 
(2)  are  nonsubstantive  clarifications  or 
corrections  to  existing  rules,  (3)  update 
existing  forms  (4)  make  minor  changes 
in  the  substantive  rules  regarding 
statistics  and  reporting  requirements, 
such  as  a  change  in  the  reporting 
sequence  (for  example,  from  monthly  to 


quarterly)  or  eliminating  a  type  of  data 
that  no  longer  needs  to  be  collected  by 
the  Office  of  the  Secretary,  (5)  make 
changes  to  the  rules  implementing  the 
Privacy  Act,  and  (6)  adopt  technical 
standards  set  by  outside  organizations, 
such  as  those  developed  by  the 
Architectural  Barriers  and  Compliance 
Board  for  determining  compliance  with 
the  Americans  with  Disabilities  Act.  We 
request  comments  on  whether  there  are 
any  other  areas  for  which  direct  final 
rulemaking  may  be  beneficial.  As  stated 
earlier,  the  direct  final  rulemaking 
procedure  will  only  be  used  in 
circimistances  where  previous 
rulemakings  indicate  that  adverse 
comment  is  unlikely.  Even  if  a 
rulemaking  fits  into  one  of  the  above 
categories,  if  adverse  conmient  is 
anticipated,  we  would  not  use  the  direct 
final  rule  process.  The  additional  time 
and  effort  necessary  to  withdraw  the 
rule  and  issue  a  Notice  of  Proposed 
Rulemaking  if  there  is  adverse  comment 
will  serve  as  an  incentive  for  the  Office 
of  the  Secretary  to  act  conservatively  in 
evaluating  whether  to  use  the  procedure 
for  a  particular  rule. 

Regulatory  Analyses  and  Notices 

The  Department  has  determined  that 
this  action  is  not  a  significant  regulatory 
action  imder  Executive  Order  12866  or 
under  the  Department's  Regulatory 
Policies  and  Procedures.  There  are  no 
costs  associated  with  this  rule.  There 
will  be  some  cost  savings  in  Federal 
Register  publication  costs  and 
efficiencies  for  the  public  and  OST 
personnel  in  eliminating  duplicative 
reviews.  The  Department  certifies  that 
this  rule,  if  adopted,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Department  does  not  believe  that 
there  would  be  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  assessment. 

List  of  Subjects  in  49  CFR  Part  5 

Administrative  practice  and 
procedure.  For  the  reasons  set  forth  in 
the  preamble,  the  Office  of  the  Secretary 
proposes  to  amend  49  CFR  Part  5  as 
follows: 

PART  5— {AMENDED] 

1.  The  authority  citation  for  Part  5 
continues  to  read  as  follows: 

Authority:  Sec.  9.  80  Stat.  944  (49  U.S.C. 
1657). 

2.  Section  5.21  would  be  amended  by 
adding  paragraph  (d),  as  follows: 

§  5.21    General. 


(d)  For  rules  for  which  the  Secretary 
determines  that  notice  is  imnecessary 
because  no  adverse  public  comment  is 
anticipated,  the  direct  final  rulemaking 
procedure  described  in  §  5.35  of  this 
subpart  will  be  followed. 

3.  A  new  §  5.35,  Procedure  for  direct 
final  rulemaking,  would  be  added  to 
read,  as  follows: 

§  5.35    ProcedurM  for  direct  final 
rulemaking. 

(a)  Rules  that  the  Secretary  judges  to 
be  noncontroversial  and  unlikely  to 
result  in  adverse  public  comment  will 
be  published  in  the  final  rule  section  of 
the  Federal  Register  as  direct  final 
rules.  These  include  noncontroversial 
rules  that: 

(1)  Affect  internal  procedures  of  the 
Office  of  the  Secretary,  such  as  filing 
requirements  and  rules  governing 
inspection  and  copying  of  documents, 

(2)  Are  nonsubstantive  clarifications 
or  corrections  to  existing  rules, 

(3)  Update  existing  forms, 

(4)  Make  minor  changes  in  the 
substantive  rules  regarding  statistics  and 
reporting  requirements,  such  as  a 
change  in  the  reporting  sequence  (for 
example,  from  monthly  to  quarterly)  or 
eliminating  a  type  of  data  that  no  longer 
needs  to  be  collected  by  the  Office  of  the 
Secretary, 

(5)  Make  changes  to  the  rules 
implementing  the  Privacy  Act,  and 

(6)  Adopt  technical  standards  set  by 
outside  organizations,  such  as  those 
developed  by  the  Architectural  Barriers 
and  Compliance  Board  for  determining 
compliance  with  the  Americans  with 
Disabilities  Act. 

(b)  The  Federal  Register  document 
will  state  that  any  adverse  comment  or 
notice  of  intent  to  submit  adverse 
comment  must  be  received  in  writing  by 
the  Office  of  the  Secretary  within  the 
specified  time  after  the  date  of 
publication,  and  that  if  no  written 
adverse  comment  or  written  notice  of 
intent  to  submit  adverse  comment  is 
received,  the  rule  will  become  effective 
a  specified  number  of  days  after  the  date 
of  publication. 

(c)  If  no  written  adverse  comment  or 
written  notice  of  intent  to  submit 
adverse  comment  is  received  by  the 
Office  of  the  Secretary  within  the 
specified  time  of  publication  in  the 
Federal  Register,  the  Office  of  the 
Secretary  will  publish  a  notice  in  the 
Federal  Register  indicating  that  no 
adverse  comment  was  received  and 
confirming  that  the  rule  will  become 
effective  on  the  date  that  was  indicated 
in  the  direct  final  rule. 

(d)  If  the  Office  of  the  Secretary 
receives  any  written  adverse  comment 
or  written  notice  of  intent  to  submit 
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adverse  comment  within  the  specified 
time  period,  a  notice  withdrawing  the 
direct  final  rule  will  be  published  in  the 
final  rule  section  of  the  Federal  Register 
and  a  notice  of  proposed  rulemaking 
will  be  issued  in  the  proposed  rule 
section  of  the  Federal  Register. 

(e)  An  "adverse"  comment  for  the 
purpose  of  this  subpart  means  any 
comment  that  is  critical  of  the  rule,  that 
suggests  that  the  rule  should  not  be 
adopted,  or  suggests  a  change  that 
should  be  made  in  the  rule.  A  comment 
suggesting  that  the  policy  or 
requirements  of  the  rule  should  or 
should  not  also  be  extended  to  other 
Departmental  programs  outside  the 
scope  of  the  rule  is  not  adverse. 

I     Issued  in  Washington,  DC  on  this  19th  day 
of  July,  1995. 
Federico  Pena, 
Secretary. 

[PR  Doc.  95-19108  Filed  8-3-95;  8:45  am] 
BILUNQ  COM  4t10-62-U 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildtife  Service 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

National  Marine  Fisheries  Service 

60  CFR  Part  402 

I 
RIN  1018-AD32 

Joint  Counterpart  Endangered  Species 
Act  Section  7  Consultation 
Regulations 

agencies:  Fish  and  Wildlife  Service, 
Interior;  and  National^darine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

ACTION:  Proposed  rule. 

SUMMARY:  With  the  concurrence  of  the 
U.S.  Department  of  Agriculture,  Forest 
Service  (FS)  and  the  Department  of  the 
Interior,  Bureau  of  Land  Management 
(BLM),  the  U.S.  Fish  and  Wildlife 
Service  (FWS)  and  the  National  Oceanic 
and  Atmospheric  Administration, 
National  Marine  Fisheries  Service 
(NMFS)  propose  to  promulgate 
counterpart  section  7  consultation 
regulations  (50  CFR  402)  under  the 
Endangered  Species  Act  of  1973  to 
establish  an  alternate  consultation 
process.  These  regulations  supplement 
the  more  general  consultation 
regulations  in  Part  402  to  provide  for  a 
more  effective  and  efficient  process  to 


meet  the  specific  needs  of  BLM  and  FS 
programs. 

DATES:  Comments  on  this  proposal  must 
be  received  by  October  3, 1995,  in  order 
to  be  considered  in  the  final  decision  on 
this  proposal. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Chief,  Division  of  Endangered 
Species,  U.S.  Fish  and  Wildlife  Service, 
1849  C  Street,  N.W.,  Washington,  DC 
20240.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  in  Room  452, 
4401  North  Fairfax  Drive,  Arlington,  VA 
22203. 

FOR  FURTHER  INFORMATION  CONTACT: 
E.  LaVeme  Smith,  Chief,  Division  of 
Endangered  Species,  at  the  above 
address  (703/358-2171;  facsimile  703/ 
358-1735)  or  Robert  C.  Ziobro, 
Endangered  Species  Division,  NMFS, 
1335  East-West  Highway,  Silver  Spring, 
MD  20910  (301/713-1401  facsimile  301/ 
713-0376). 

SUPPLEMENTARY  INFORMATION: 
Background 

These  proposed  joint  coimterpart 
Endangered  Species  Act  (ESA) 
consultations  procedures  govern  ESA 
section  7(a)  consultation  for  FS  and 
BLM.  The  procedures  differ  from  the 
existing  procedures  in  part  402  subparts 
A  and  B  in  that  they  encourage  ESA 
consultation  well  before  project-level 
decisions  are  made  and  provide  a 
framework  for  consultation  on  program- 
level  or  ecosystem-level  decisions,  as 
opposed  to  project-level  decisions.  This 
early  consultation  at  the  program-level 
facilitates  future  consultation  at  the 
project-level  and  these  procedures 
describe  how  that  streamlining  is 
accomplished.  In  addition,  while  the 
regulations  at  part  402  subparts  A  and 
B  are  silent  as  to  whether  ongoing 
actions  can  continue  during 
consultations,  these  regulations 
expressly  address  that  issue  and  specify 
the  measures  the  agencies  will  take 
regarding  ongoing  actions  once  ESA 
consultation  at  the  project-level 
becomes  mandatory. 

Under  these  procedures,  FS  and  BLM 
and  the  appropriate  consulting  Service 
(either  FWS  or  NMFS)  are  required  to 
enter  into  a  consultation  agreement, 
unless  they  have  already  done  so  for 
that  species  or  decision,  when  (1)  a  new 
species  is  proposed  for  listing  or  is 
listed;  (2)  critical  habitat  is  proposed  for 
designation  or  is  designated;  (3)  a 
revision  or  amendment  of  a  land 
planning  document  is  formally 
announced;  or  (4)  FS,  BLM  or  one  of  the 
Services  requests  a  consultation 


agreement.  In  this  agreement,  the 
agencies  choose  how  they  will  conduct 
program-level  and  project-level 
consultation.  That  is,  they  decide 
whether  project-level  (which  the 
procedures  call  non-site-specific) 
consultation  and  when  project-level 
(which  these  procedures  call  site- 
specific  consultation)  consultation  will 
occur.  The  agreement  sets  a  schedule  for 
the  chosen  maimer  of  consultation  and 
all  subsequent  actions  related  to 
ongoing  activities. 

The  objective  of  non-site  sf)ecific 
consultation  is  to  identify  standards  and 
guidelines  or  parameters  that  then  can 
be  applied  to  site-specific  consultations. 
Where  the  parameters  are  identified  as 
adequate  to  avoid  adverse  effects  to  the 
listed  species  in  the  non-site-specific 
consultation  by  the  appropriate  Service, 
the  parameters  are  then  used  to  facilitate 
site-specific  consultation.  For  those 
actions  that  are  in  conformance  with 
adequate  parameters,  consultations  is 
concluded  when  FS  and  BLM  notify  the 
appropriate  Service  of  the  conforming 
action  and  provide  the  Service  with  tJbe 
basis  for  that  decision.  Where  no 
adequate  parameters  have  been 
identified  in  a  non-site-specific 
consultation,  the  action  agencies  are 
required  to  conduct  consultation/ 
conference  pursuant  to  sections  402.10 
and/or  402.14  for  any  project-level 
decisions. 

The  procedures  address  the  measures 
the  agencies  are  to  take  with  respect  to 
ongoing  actions  when  consultation 
becomes  mandatory  under  section 
402.14.  The  procedures  require  the 
identification  of  all  ongoing  actions  that 
may  affect  the  listed  species  and  an 
initial  determination  of  which  actions 
represent  an  imminent  threat  to  the 
listed  species.  The  action  agencies  are 
required  to  take  all  possible  steps  to  halt 
or  modify  these  imminent  threat 
actions.  'The  action  agencies  are 
required  then  to  identify  all  actions  that 
are  likely  to  adversely  affect  the  species 
in  question  and  to  review  whether  to 
take  steps  to  halt  or  modify  those 
actions  as  well.  All  other  ongoing 
actions  that  are  not  halted  under  these 
procedures  may  go  forward  during 
consultation.  Provisions  for  counterpart 
section  7  consultation  procedures  are 
set  forth  in  section  402.04.  Such 
regulations  supersede  consultation 
regulations  at  50  CFR  402,  subpart  B. 

As  part  of  their  land  management 
planning  processes,  the  FS  prepares 
Land  and  Resource  Management  Plans 
and  the  BLM  prepares  Resource 
Management  Plans.  Plans  identify 
general  land-use  purposes  or 
allocations;  future  conditions  that  are 
desired  on  specific  lands;  goals  and 
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objectives  for  resource  conditions  on 
specific  lands;  and  standards, 
guidelines,  or  other  mechanisms  that 
govern  activities  conducted  on  lands 
managed  by  these  agencies  in  the  hitxue. 
Plans  provide  the  general  firamework 
imder  which  those  site  specific 
activities  are  developed  over  a  period  of 
several  years. 

Because  Plans  do  not  normally 
prescribe  specific  land  management 
activities,  diere  is  a  significant  level  of 
imcertainty  associated  with  the 
environmental  consequences  of  Plans. 
This  uncertainty  is  a  particular  problem 
when  the  BLM  or  FS  try  to  fulfill  their 
obligation  to  consult  with  the  FWS  and/ 
or  NMFS  and  assiue  that  their  activities 
are  not  likely  to  jeopardize  the 
continued  existence  of  threatened  or 
endangered  species  since  site-specific 
details  are  not  often  known  when 
consultations  are  initiated.  Because 
Plans  are  operational  for  a  period 
covering  several  years,  new  species  may 
be  added  to  the  list  of  threatened  and 
endangered  species,  or  significant  new 
information  may  become  available  and 
re-evaluation  of  the  effects  of  Plans  oir 
listed,  proposed,  or  Category  1  spedas, 
and  proposed  or  Usted  critical  habitat 
may  be  required. 

ESA  section  7(a)(2)  requires  that 
"each  Federal  agency  shall,  in 
consiiltation  with  and  with  the 
assistance  of  the  Secretary  [of  the 
Interior  or  Commerce]  insiue  that  any 
action  authorized,  funded,  or  carried  out 
by  such  agency  *  *  *  is  not  likely  to 
jeopardize  the  continued  existence  of 
any  endangered  species  or  threatened 
species  or  result  in  the  destruction  or 
adverse  modification  of  [critical]  habitat 
of  such  species."  16  U.S.C.  1536(a)(2). 
ESA  section  7(a)(4)  requires  that  "[elach 
Federal  agency  shall  confer  *  *  *  on 
any  agency  action  which  is  likely  to 
jeopardize  the  continued  existence  of 
any  species  proposed  to  be  listed  •  *  * 
or  result  in  the  destruction  or  adverse 
modification  of  [proposed]  critical 
habitat"  for  that  species.  16  U.S.C. 
1536(a)(4).  The  manner  or  timing  of 
consultation  and  conferencing  is  not 
prescribed  by  statute. 

The  ESA  consultation  regulations  at 
section  402.14  provide  that  ESA 
consultation  is  required  for  any  Federal 
action  that  may  affect  a  listed  species  or 
critical  habitat.  These  counterpart 
regulations  encourage  consultation 
before  there  is  an  action  that  may  affect 
a  species.  Section  402.10  of  the 
regulations  provides  that  conferencing 
is  required  for  any  action  that  is  likely 
to  jeopardize  the  continued  existence  of 
any  proposed  species  or  result  in  the 
adverse  modification  of  proposed 
critical  habitat.  These  regulations 


encourage  conferencing  before  an  action 
is  likely  to  jeopardize  a  proposed 
species  or  result  in  adverse  modification 
of  proposed  critical  habitat.  Thus,  the 
use  of  the  terms  "consultation"  and 
"conferencing"  in  these  regiilations  is 
not  always  equivalent  to  their  use  in  the 
regulations  at  part  402  siibparts  A  and 
B. 

Sections  402.22  and  402.23  of  these 
counterpart  regulations  facilitate  and 
promote  early  consultation  before  it  is 
mandatory  under  the  ESA,  as 
determined  in  the  regulations  at  section 
402.14,  and  establish  a  framework 
within  which  non-site-specific 
consultation  may  be  conducted.  Non- 
site-specific  actions,  as  defined  by  these 
regulations,  shall  have  no  direct  effect 
on  listed  species  or  critical  habitat 
Thus,  the  decision  whether  to  engage  in 
non-site-specific  consultation  is 
discretionary,  that  is,  not  required  imder 
the  statute  as  interpreted  by  the  part  402 
subpart  A  and  B  regulations.  Since  non- 
site-specific  actions  themselves  have  no 
direct  effect  on  the  species,  the  written 
statement  concluding  non-site-apecific 
consultation  cannot  provide  definitive 
findings  of  effect  and  "jeopardy"  as  to 
the  subject  of  consultation  as  can  be 
provided  in  site-specific  consultation. 

Even  though  non-site-specific 
consultation  is  discretionary  and  cannot 
provide  the  definitive  "jeopardy/no- 
jeopardy"  determination  that  results 
fit>m  site-specific  consultation.  Federal 
agencies  may  elect  to  engage  in  non-site- 
specific  consultation  or  conferencing 
even  when  neither  consultation  nor 
conferencing  are  mandatory,  as 
determined  by  sections  402.10  and 
402.14,  to  facilitate  more  ef^cient 
compliance  with  their  ESA  duty.  Such 
non-site-specific  consultation  may 
provide  an  efficient  anticipatory  step  to, 
or  may  be  an  integral  part  of,  mandatory 
ESA  consultation  compliance.  It  can 
provide  an  efficient  means  of  reviewing 
potential  impacts  to  listed  species  on  a 
broad  scale  and  lead  to  the 
identification  of  parameters  that  address 
the  needs  of  species  throughout  all  or  a 
portion  of  their  range  or  within  the 
geographic  scope  of  the  non-site  specific 
consultation.  These  parameters  may 
then  be  applied  in  site-specific 
consultations  and  conferences,  thereby 
streamlining  the  process  of  complying 
with  the  ESA  consultation  requirements 
for  site-specific  actions  that  may  affect 
listed  species  or  critical  habitat  or 
jeopardize  proposed  species  or 
adversely  modify  or  destroy  proposed 
critical  habitat.  Section  402.22  of  these 
counterpart  regulations  provides  for  a 
consultation  agreement  to  facilitate  this 
process  and  section  402.23  provides  a 


framework  for  this  discretionary  non- 
site-specific  consultation. 

Section  402.24  addresses  consultation 
as  it  relates  to  site-specific  actions, 
where  consultation  is  mandatory  as 
defined  by  the  regulations  in  section 
402.14.  Section  402.24(a)  specifies  how 
mandatory  site-spedfic  consultation 
shall  be  conducted  where  relevant 
parameters  have  been  identified  and 
deemed  sufficient  pursuant  to  a  relevant 
non-site-spedfic  consultation  and  an 
action  is  in  conformance  with  those 
parameters.  Where  adequate  parameters 
have  not  been  developed  or  an  action  is 
not  in  conformance  with  those 
parameters,  section  402.24(a)  provides 
that  consultation  shall  proceed  as 
described  in  the  part  402  subparts  A  and 
B  regulations. 

Once  consultation  becomes 
mandatory  at  the  project  level,  certain 
ongoing  actions  may  need  to  be 
suspended  imtil  the  conclusion  of 
consultation  to  insure  the  integrity  of 
the  consultation  process.  Sections 
402.24(b),  (c),  and  (d)  provide  a  process 
for  reviewing,  and  determining  whether 
to  halt,  ongoing  site-specific  actions  for 
which  parameters  have  not  been 
developed,  once  ESA  consultation  at  the 
project  level  becomes  mandatory.  Since 
site-specific  consultation  at  the  non-site- 
specific  level  is  discretionary,  not 
mandatory,  no  similar  provision 
governing  review  of  ongoing  actions  is 
required  during  non-site-specific 
consultation. 

Sections  402.24  (c)  and  (d)  also 
provide  that  other  actions  associated 
with  actions  that  may  cause  imminent 
threats  to  or  are  likely  to  adversely  affect 
listed  species  or  its  critical  habitat  may 
need  to  be  suspended  as  well  during 
consultation.  ESA  consultation  on 
imminent  threat  and  likely  to  adversely 
affect  actions  (imlike  ESA  consultation 
on  actions  that  are  not  likely  to 
adversely  affect  listed  species)  have  a 
reasonable  potential  to  result  in  the 
identification  of  reasonable  and  prudent 
alternatives  to  the  action  in 
consultation.  In  such  circumstances, 
section  7(d)  of  the  ESA  also  prohibits 
the  action  agency  from  imdertaking  any 
irreversible  and  irretrievable 
commitments  of  resources  associated 
with  such  actions  that  would  foreclose 
the  formulation  or  implementation  of 
reasonable  and  prudent  alternative. 

Required  Determinations 

This  rule  was  reviewed  imder 
Executive  Order  12866.  The  Fish  and 
Wildlife  Service  certifies  that  the 
proposed  revisions  to  50  CFR  402  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 


U.S.C.  601  et  seq.).  Significant  adverse 
economic  impacts  are  not  expected  as  a 
result  of  the  proposed  rule  because:  (1) 
the  rule  is  intended  to  reduce  or 
eliminate  altogether  the  consultation 
requirements  on  numerous  Federal 
actions  under  the  ESA  with  respect  to 
listed  and  proposed  species;  and  (2)  the 
rule  amends  50  CFR  402,  resulting  in 
consultation  efficiencies  that  will 
effectively  reduce  potential  economic 
burdens  associated  with  consultation 
requirements.  Also,  no  direct  costs, 
enforcement  costs,  information 
collection,  or  recordkeeping 
requirements  are  required  by  this 
proposed  rule  beyond  those  already 
required  by  existing  50  CFR  402 
regulations,  nor  does  the  proposed  rule 
contain  any  recordkeeping  requirements 
as  defined  by  the  Paperwork  Reduction 
Act  of  1980.  Further,  this  rule  does  not 
require  a  Federalism  assessment  under 
Executive  Order  12612  because  it  would 
have  no  significant  Federalism  effects  as 
described  in  the  order.  Finally,  the 
Service  has  determined  that  the 
proposed  regulation  does  not  require  the 
preparation  of  a  Takings  Implication 
Assessment  imder  the  requirements  of 
Executive  Order  12630,  "Government 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights."  These  counterpart  regulations 
pertain  solely  to  consultation 
coordination  procedures  and  the 
procedures  have  no  impact  on  personal 
property  rights. 

Author 

The  primary  authors  of  this  proposal 
are  Jay  Slack,  E)epartment  of  the  Interior, 
Fish  and  Wildlife  Service,  Division  of 
Endangered  Species,  Arlington,  Virginia 
22203  (703/358-2106);  Jim  Hoff, 
Department  of  the  Interior,  Bureau  of 
Land  Management,  Washington,  D.C. 
20240  (202/452-5045);  Harv  Forsgren, 
Department  of  Agriculture,  Forest 
Service.  Washington.  D.C.  20090  (202/ 
205-0830);  Bob  Ziobro.  Department  of 
commerce,  National  Oceanic  and 
Atmospheric  Administration,  National 
Marine  Fisheries  Service,  Silver  Spring, 
Maryland  20910  (301/713-1401). 

List  of  Subjects  in  50  CFR  Part  402 

Endangered  and  threatened  species. 

Proposed  Regulation  Promulgation 

Accordingly,  die  FWS  and  NMFS 
hereby  propose  to  amend  part  402,  title 
50  of  the  Code  of  Federal  Regulations, 
as  set  forth  below: 

PART  402— {AMENDED] 


1.  The  authority  dtation  for  part  402 
continues  to  read  as  follows: 


Authority:  16  U.S.C.  1531  et  seq. 

2.  Revise  §402.04  to  read  as  follows: 

§402.04    Counterpart  regulations. 

The  consultation  procedures  set  forth 
in  this  part  may  be  superseded  for  a 
particular  Federal  agency  by  joint 
counterpart  regulations  issued  by,  the 
Fish  and  Wildlife  Service,  and  the 
National  Marine  Fisheries  Service  with 
the  written  concurrence  of  the  action 
agency  published  with  that  counterpart 
regulation.  Such  counterpart  regulations 
shall  be  published  in  the  Federal 
Register  in  proposed  form  and  shall  be 
subject  to  public  comment  for  at  least  60 
days  before  final  rules  are  published. 
Counterpart  regulations  appear  in 
subpart  C  of  this  part. 

3.  Add  a  new  subpart  C — Counterpart 
Regulations  and  sections  402.20  to 
402.29  to  read  as  follows: 

§402.20    Scope. 

The  counterpart  regulations  in  this 
subpart  supplement  and,  where 
applicable,  set  forth  an  alternative  to  the 
Endangered  Species  Act  (ESA) 
consultation  regulations  found  in 
subparts  A  and  B  of  this  part  for  the 
Forest  Service  (FS).  Department  of 
Agriculture  and  the  Bureau  of  Land 
Management  (BLM),  Department  of  the 
Interior. 

(a)  Sedions  402.22  and  402.23  of  the 
counterpart  regulations  in  this  subpart 
address  consultation  agreements  and 
non-site-specific  consultations, 
respectively.  Both  facilitate  ESA 
consideration  and  coordination  sooner 
than  is  required  by  subpart  A  and  B  of 
this  part.  Section  402.22  establishes  a 
process  by  which  FS  and  BLM.  in 
coordination  with  the  Fish  and  Wildlife 
Service  (FWS)  and/or  the  National 
Marine  Fisheries  Service  (NMFS), 
determine  whether  and  in  what  manner 
to  engage  in  non-site-specific 
consultations  related  to  their  land 
management  planning  efforts  pursuant 
to,  inter  alia,  the  Endangered  Si>ecies 
Act,  16  U.S.C.  1531,  et  seq..  the  National 
Forest  Management  Ad  of  1976. 16 
U.S.C.  1604  and  36  CFR  219.  the  Federal 
Land  and  Policy  Management  Ad  of 
1976, 43  U.S.C.  1701-1784  and  the 
Oregon  and  California  Lands  Ad,  43 
U.S.C  1181a.  Section  402.23  provides  a 
framework  for  non-site-specific  ESA 
consultation  which  may  result  in  the 
identification  of  protective  parameters 
for  listed  species  and  critical  habitat. 

(b)  Sedion  402.24  addresses  site- 
specific  consultations  and  conferences. 
Section  403.24(a)  provides  an 
alternative  to  subparts  A  and  B  of  this 
part  governing  how  ongoing  and 
proposed  site-spedfic  actions  shall  be 
conduded  where  sufficient  parameters 


have  been  identified  in  a  relevant  non- 
site-specific  consultation.  Sections 
402.24(b),  (c),  and  (d)  provide  a  process 
for  reviewing  ongoing  site-specific 
adions  when  consultation  becomes 
mandatory  and  no  sufficient  parameters 
have  been  identified. 

§402.21    Definitions. 

Many  of  the  terms  used  in  the 
regulations  in  this  subpart  are  defined 
in  section  402.02.  In  addition,  the  terms 
defined  in  this  sedion  are  applicable  to 
this  subpart. 

(a)  Action  agency  means  either  the  FS 
or  the  BLM. 

(b)  Consultation  means  all  oral  and 
written  commimications  between  the 
Action  Agency  and  the  Service  designed 
to  facilitate  that  Action  Agency's 
compliance  with  the  ESA.  Consultation 
includes,  but  is  not  limited  to.  early, 
informal  and  formal  consultation  under 
the  regulations  in  subpart  B  of  this  part, 
as  well  as  early  non-site-specific 
consultation  as  provided  for  in 
§§402.22  and  402.23: 

(1)  Site-specific  consultation  means 
any  consultation  the  subject  of  which  is 
a  particular  site-specific  adion  or  group 
of  site-specific  actions  that  may  affect 
listed  species  or  critical  habitat;  and 

(2)  Non-site-specific  consultation 
means  any  consultation  undertaken  the 
subject  of  which  is  something  other  than 
a  particular  site-specific  action  or  group 
of  site-specific  actions. 

(c)  Is  likely  to  adversely  affect  means 
the  appropriate  conclusion  if  an  adverse 
effed  to  listed  species  or  critical  habitat 
may  occur  as  a  direct  or  indirect  result 
of  the  proposed  action  or  its  interrelated 
or  interdependent  actions.  In  the  event 
the  overall  effect  of  the  proposed  action 
is  beneficial  to  the  listed  species  or 
critical  habitat,  but  also  likely  to  cause 
some  adverse  effeds.  then  the  proposed 
adion  "is  likely  to  adversely  affect"  the 
listed  spedes  or  critical  habitat.  An  "is 
likely  to  adversely  affed"  determination 
requires  formal  consultation. 

(d)  Is  not  likely  to  adversely  affect 
means  the  appropriate  conclusion  when 
effeds  on  the  species  or  critical  habitat 
are  expeded  to  be  benefidal, 
discountable,  or  insignificant.  Beneficial 
effeds  have  contemporaneous  positive 
effects  without  any  adverse  effects  to  the 
spedes  or  habitat.  Insignificant  effects 
relate  to  the  size  of  the  impad  (and 
should  not  reach  the  scale  where  take 
occiu^,  as  defined  in  16  U.S.C.  1532(19) 
and  50  CFR  17.3).  Discountable  effeds 
are  those  extremely  unlikely  to  occur. 
Based  on  best  judgment,  a  person  would 
not  be  able  to  meaningfully  measure, 
detect,  or  evaluate  insignificant  effects 
or  exped  discountable  effects  to  occur. 
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(e)  Site-specific  action  means  any  PS 
or  BLM  action  or  group  of  actions  (as 
defined  in  §  402.02)  that  has  physical, 
biological,  or  chemical  effects  on  the 
environment; 

(1)  Any  other  FS  and  BLM  action  is 
a  non-site-specific  action; 

(2)  ongoing  site-specific  action  means 
a  site-s]>ecific  action  that  is  being 
executed  or  one  for  which  a  project 
level  decision  has  been  made  or  that 
otherwise  has  been  authorized  by  the 
Action  Agency  but  has  not  yet  been 
completed  at  the  time  consultation  is 
initiated  (e.g.,  actions  that  were 
authorized,  funded,  or  initiated  prior  to 
the  relevant  triggering  event  and  in 
which  there  is  discretionary  Federal 
involvement  or  control);  and 

(3)  Proposed  site-specific  action 
means  a  site-specific  action  that  has  not 
yet  been  finally  authorized  by  the 
Action  Agency. 

1402.^    Consultation/conference 


(a)  Conunencement  of  discussions.  (1) 
Unless  the  event  was  contemplated  and 
addressed  in  a  prior  consultation/ 
conference  agreement  in  accordance 
with  this  section,  the  Action  Agency 
and  Service  shall  discuss  and  determine 
the  most  efficient  method  for  fulfilling 
the  piuposes  of  the  ESA  consistent  with 
the  regulations  in  this  subpart ,  as  soon 
as  practicable  after  any  of  the  following 
events: 

(i)  Publication  of  a  proposed  rule  to 
list  a  species  or  to  designate  critical 
habitat: 

(ii)  Listing  of  a  species  or  designation 
of  critical  habitat; 

(iii)  Formal  proposal  of  a  new,  or 
amendment  or  revision  of  an  existing, 
BLM  or  FS  land  management  planning 
decision,  including  but  not  limited  to 
the  proposal  of  a  land  and  resource 
management  plan,  resource 
management  plan,  or  a  protective 
initiative,  but  not  including 
instructional  memoranda,  policies, 
directives  or  revisions  to  agency 
manuals;  or 

(iv)  When,  at  any  time,  an  Action 
Agency  or  the  Service  requests  such 
discussions. 

(2)  Where  any  of  these  events  affects 
more  than  one  administrative  unit  of  the 
Action  Agency  or  the  Service,  these 
disciissions  shall  be  conducted  jointly 
by,  or  on  behalf  of,  all  such  units. 

(b)  Consultation/conference 
agreement.  Unless  a  different  time  frame 
is  mutually  agreed  to  by  the  Action 
Agency  and  the  Service,  the  results  of 
these  discussions  shall  be  embodied  in 
a  dociunent  (hereinafter  "consultation/ 
conference  agreement"),  to  be 


completed  within  45  days  of  the  events 
listed  in  paragraph  (a)  of  this  section. 

(1)  The  consultation/conference 
agreement  shall: 

(i)  Identify  the  land  management 
planning  documents  relevant  to  the 
present  or  anticipated  need  for  ESA 
consultation/conference; 

(ii)  Where  a  land  management 
planning  document  incorporates 
authorization  for  a  relevant  site-specific 
activity,  identify  the  portions  of  the 
docimient  that  embody  land 
management  planning  decisions  and 
those  that  embody  the  site-specific 
decisions  that  must  be  the  subject  of 
site-specific  consultation  under  subparts 
A  and  B  of  this  part,  as  supplemented 
by  §402.24; 

(iii)  Determine  whether  and  in  what 
maimer  non-site-specific  consultation 
will  be  undertaken,  including  a  list  of 
the  species  that  will  be  considered  and 
a  description  of  the  geographic  area  that 
is  to  be  encompassed  by  the 
consultation,  and  set  forth  a  preliminary 
schedule  for  and  description  of  each 
major  step  required  for  each  selected 
level  of  consultation; 

(iv)  Provide  a  description  of  how  ESA 
requirements  for  applicant 
participation,  if  any,  will  be  fulfilled; 

(v)  Establish  any  necessary  and 
appropriate  timeframes  for  completing 
any  review  of  ongoing  site-specific 
actions  imder  §  402.24,  and 

(vi)  If  practicable  within  the  period 
set  forth  in  paragraph  (b)  of  this  section, 
incorporate  parameters  that  will  be  used 
in  meJdng  a  determination  for  listed 
species  of  "not  likely  to  adversely 
affect"  or  "imminent  threat,"  or  for 
developing  any  appropriate  standards 
for  proposed  or  other  species,  in  future 
site-specific  consultation  and 
conferences  imder  the  regulations  in 
this  subpart  related  to  the  same  species 
and  same  geographic  areas  covered  by 
the  consultation/conference  agreement. 

(2)  The  consultation  agreement  may 
reflect  consideration  of  a  number  of 
factors,  including  the  types,  impacts, 
and  numt>er6  of  ongoing  actions;  the 
biology,  ecology,  distribution,  and 
abundance  of  the  relevant  Category  1 
candidate,  proposed  or  listed  species 
and  proposed  or  designated  critical 
habitat;  human  resoiut»  consideration; 
the  timing  of  the  consultation;  National 
Environmental  Policy  Act,  43  U.S.C. 
4321-4370(d),  requirements  for  the 
Action  Agency;  data  collection 
requirements;  and  existing  and 
forthcoming  protective  strategies  for  the 
listed  species. 

(3)  If  the  representatives  of  the  Action 
Agency  and  the  Service  in  the 
discussions  required  in  paragraph  (a)  of 
this  section  cannot  agree  on  the  terms  of 


the  consultation/conference  agreement, 
agreement  shall  promptly  be  reached 
jointly  by  the  heads  of  the  applicable 
agencies,  or  their  designees. 

(4)  The  time  frames  for  development 
of,  and  the  terms  of,  the  consultation/ 
conference  agreement  may  be  modified 
or  deviated  from  upon  mutual  written 
agreement  of  the  Action  Agency  and  the 
Service. 

§402.23    Non-8ite-speeific  consultation/ 
conference. 

(a)  Action  agency  responsibilities.  If 
the  agencies  elect  to  conduct  non-site- 
specific  consultation/conference,  the 
Action  Agency  shall  submit  to  the 
Service,  by  the  date  set  forth  in  the 
consultation/conference  agreement,  or 
the  date  as  modified  by  mutual 
agreement,  the  following  information 
and  docimients: 

(1)  A  copy  of  all  dociunents,  unless 
the  docimient  is  already  in  the 
possession  of  the  Service,  deemed  by 
the  Action  Agency  to  be  relevant  to  the 
non-site-specific  consultation/ 
conference,  including  but  not  limited  to,^ 
scientific  dociunents  and  data,  reports, 
draft  environmental  impact  statements 
or  assessments,  forest  plans,  and 
resource  management  plans,  or 
strategies,  including  initiatives  designed 
to  address  the  needs  of  the  species 
identified  in  the  consultation/ 
conference  agreement,  which  shall  be 
the  best  scientific  and  commercial  data 
available  at  the  time  of  submission  of 
the  information  required  in  this 
paragraph; 

(2)  A  written  statement  of  how  any 
non-site-specific  level  decisions 
interact,  if  at  all,  with  decisions  at  the 
site-specific  level  and  with  the  species 
identified  in  the  consultation/ 
conference  agreement  and  proposed  or 
designated  critical  habitat  of  concern; 

(3)  Identification  of  any  parameters 
such  that  site-specific  actions  consistent 
with  those  parameters  ^  not  likely  to 
adversely  affect  listed  species  and/or  are 
not  likely  to  jeopardize  the  continued 
existence  of  proposed  species  or 
adversely  modify  or  destroy  critical 
habitat. 

(b)  Service  responsibilities.  Within 
135  days  of  receiving  the  information 
required  imder  paragraph  (a)  of  this 
section,  the  Service  shall: 

(1)  Issue  a  written  statement  detailing 
whether  the  parameters  identified 
pursuant  to  paragraph  (a)(3)  of  this 
section  provide  appropriate  parameters 
such  that  site-specific  actions  consistent 
with  those  parameters  are  not  likely  to 
adversely  affect  Usted  species  or  critical 
habitat  and/or  are  not  likely  to 
jeopardize  and  continued  existence  of 
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proposed  species  or  adversely  modify  or 
destroy  i)roposed  critical  habitat;  or 
(2)  If  either  there  is  no  existing  or 
proposed  decision  document,  or  the 
parameters  identified  in  paragraph  (a)(3) 
of  this  section  are  determined  to  be 
inadequate,  provide  a  description  of 
parameters  sufficient  imder  paragraph 
(a)(3)  of  this  section,  to  the  extent 
possible  and  to  the  degree  permitted  by 
the  information  provided  by  the  Action 
Agency. 

S  402.24   Stte-specmc  consultation/ 
conference:  ongoing  site-specific  actions 
during  consultation. 

(a)  Site-specific  consultation/ 
conference.  For  site-specific  actions  that 
conform  with  parameters  identified  as 
sufficient  under  §  402.23,  the  Action 
Agency  will  provide,  30  days  prior  to 
the  decision  document  for  proposed 
actions,  or  pursuant  to  the  time  frames 
estabUshed  in  a  consultation/conference 
agreement  for  ongoing  actions,  a  written 
notification  to  the  Service  of  the  Action 
Agency  determination  and  rationale  that 
the  action  is  in  conformance  with 
relevant  parameters.  This  notification 
ends  consultation  under  section  7(a)(2) 
of  the  ESA.  Completion  of  consultation 
fulfills  the  Action  Agency's 
responsibility  to  comply  with  section 
7(d)  of  the  ESA.  If  the  Service  disagrees 
with  the  Action  Agency's 
determination,  it  may  request 
reinitiation  of  informal  or  formal 
consultation  as  appropriate,  under  this 
part  and  provide  a  rationale  for  its 
request.  Any  ongoing  or  proposed  site- 
specific  action  that  is  not  in 
conformance  with  parameters  identified 
under  §  402.23  is  subject  to  the 
consultation  requirements  under 
subparts  A  and  B  of  this  part,  as 
supplemented  by  this  section. 

fbj  Identification  of  ongoing  activities. 
Piu*suant  to  the  timeframes  established 
in  the  relevant  consultation/conference 
agreement,  the  Action  Agency  will 
provide  the  Service  with  a  written  list 
of  all  ongoing  site-specific  actions 
relevant  to  the  triggering  event  that  may 
affect  a  listed  species  or  its  critical 
habitat.  Such  ongoing  site-specific 


actions  are  ones  that  were  authorized, 
funded,  or  initiated  prior  to  the  relevant 
triggering  event  and  in  which  there  is 
discretionary  Federal  involvement  or 
control.  Actions  identified  on  the 
written  list  may  continue  under  the 
regulations  in  this  subpart  during 
consultation  without  interruption 
unless  suspended  pursuant  to 
paragraphs  (c)  or  (d)  of  this  section.  The 
Action  Agency  should  provide  notice  to 
affected  parties  consistent  with 
appropriate  agency  procedures. 

(c)  Imminent  threats.  Pursuant  to  the 
timeframes  establishment  in  the 
relevant  consultation/conference 
agreement,  the  Action  Agency  and  the 
Service  shall  review  the  actions 
identified  pursuant  to  paragraph  (b)  of 
this  section.  For  any  action  that  both  the 
Service  and  Action  Agency  agree  may 
present  an  imminent  threat  to  a  listed 
species  or  its  critical  habitat,  the  Action 
Agency  will,  as  soon  as  practicable  and 
consistent  with  its  legal  authorities  and 
obligations,  initiate  the  appropriate 
administrative  process  to  review 
whether  the  action  needs  to  be 
modified,  altered,  or,  if  necessary, 
terminated.  The  Action  Agency  also 
shall  initiate  formal  consultation/ 
conference  under  §§402.10  and  402.14 
as  appropriate.  When  it  is  consistent 
with  its  legal  authorities  and 
obligations,  the  Action  Agency  should 
suspend  any  such  action  and  any 
associated  irretrievable  or  irreversible 
commitments  of  resources  that  would 
foreclose  the  formulation  or 
implementation  of  reasonable  and 
prudent  alternatives  under  section  7(d) 
of  the  ESA,  until  it  is  determined  that 
the  action  is  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  result  in  the  adverse  modification  or 
destruction  of  its  critical  habitat. 

(d)  Likely  to  adversely  affect  actions. 
Pursuant  to  the  timeframes  established 
in  the  relevant  consultation/conference 
agreement,  the  Action  Agency  shall 
review  the  actions  identified  pursuant 
to  paragraph  (b)  of  this  section,  except 
for  those  already  identified  as  imminent 
threats  under  paragraph  (c)  of  this 
section,  and  identify  for  the  Service 


those  activities  that  are  likely  to 
adversely  affect  Usted  species  or  critical 
habitat.  For  any  action  so  identified  by 
the  Action  Agency,  or  for  which  the 
Service  provides  a  written  objection  to 
its  continuance  and  the  rationale 
therefore,  the  Action  Agency  will,  as 
soon  as  practicable  and  consistent  with 
its  legal  authorities  and  obligations, 
initiate  the  appropriate  administrative 
process  to  review  whether  the  action, 
and  any  associated  irretrievable  or 
irreversible  commitments  of  resources 
that  would  foreclose  the  formulation  or 
implementation  of  reasonable  and 
prudent  alternatives  under  section  7(d) 
of  the  ESA,  needs  to  be  modified, 
altered,  or,  if  necessary,  terminated.  The 
Action  Agency  also  shall  initiate  formal 
consultation/conference  under 
§§402.10  and/or  402.14. 

§402.25    Timeframes. 

All  timeframes  set  forth  in  §§402.23 
and  402.24  of  this  subpart  may  be 
modified  by  mutual  agreement. 

§402.26    AppiicabUlty. 

The  regulations  in  this  subpart  are 
applicable  to  the  FS  and  BLM  only 
where  an  event  identified  in  §  402.22(a) 
occurs  after  [the  effective  date  of  the 
final  rule). 

§§402.27-402.29    [Reserved] 

Dated:  July  7, 1995. 

George  Frampton, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

Dated:  June  30. 1995. 

James  R.  Lyons, 

Undersecretary,  Natural  Resources 
Environment. 

Dated:  July  3, 1995. 
RoUand  A.  Schminen, 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

Dated:  July  6, 1995. 

Bob  Armstrong, 

Assistant  Secretary  for  Land  and  Minerals 
Management. 

|FR  Doc.  95-18919  Filed  »-3-95:  8:45  am) 
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Federal  Register 

Vol.  60.  No.  150 
Friday.  Angust  4,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  docunwnts  other  than  rules  or 
proposed  mles  that  are  applicabte  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Fonns  Under  Review  by  Office  of 
Management  and  Budget 

July  28, 1995. 

The  Department  of  Agricultiue  has 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s).  if 
applicable;  (4)  Who  will  be  required  or 
asked  to  report;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  Name  and 
telephone  nimiber  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
hsting  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer. 
USDA,  OIRM.  Room  404-W  Admin. 
Bldg.,  Washington,  DC  20250.  (202) 
690-2118. 

New 

•  Economic  Research  Service 

•  Adoption  of  Competitive  Practices  by 
U.S.  Manufacturers 

•  Business  or  other  for-profit;  3,500 
responses;  1,750  hours 

•  David  McCranahan  (202)  219-0533 

•  Animal  and  Plan  Health  Inspection 
Service 

•  Foreign  quarantine  Notices — Logs  and 
Limiber — ^Addendum  1 

•  PPQ585,588 

•  Business  or  other  for-protit;  2,002,575 
responses;  301,360  hours 

•  Maiy  Joyce  Burt  (301)  734-8393 


Extension 

•  Natural  Resources  Conservation 
Service 

•  Volunteer  Program — Earth  Team 

•  NRCS-PER-GOl,  NRCS-PER-002, 
NRCS-PER-003,  NRCS-PER-004 

•  Individuals  or  households;  33,150 
responses;  1,175  hours 

•  Paula  Jones  (202)  720-2847 

•  Forest  Service 

•  Airplane  Pilot  Qualifications  and 
Approval  Record,  Helicopter  Pilot 
Qualifications  and  Approval  Record 
Airplane  Data  Record,  and  HeUcopter 
Data  Record 

FS-5700-20  and  20a,  FS-5700-21 
and  21a 

Business  or  other  for-profit; 
Individuals  or  households; 
1185  responses;  296  hours 
Ed  Stone  (202) 205-1497 

Forest  Service 

National  Survey  on  Outdoor 

Recreation 

Individuals  or  households;  30,000 

responses;  9,900  hours 

Ken  Cordell  (706)  546-2451 

Food  and  Nutrition  Service 

7  CFR  Part  215— Special  Milk 

Program  for  Children 

State,  Local  or  Tribal  Government; 

Business  or  other  for-profit; 

Not-for-profit  institutions;  145,996 

responses;  677,520  hours 

Winnie  McQueen  (703)  305-2607 

Revision 

Food  Safety  and  Inspection  Service 

Exportation,  Transportation,  and 

Importation  of  Meat  and  Poultry 

Products 

FSIS  Form  9540-5 

Business  or  other  for-profit;  2,181,328 

responses;  168,758  hours 

Lee  Puricelli  (202)  720-7164 

Food  Safety  and  Inspection  Service 

Questionnaire  for  Hotline  Callers 

Individuals  or  households;  3,200 

responses;  287  hours 

Lee  Puricelli  (202)  720-7163 

Rural  Utilities  Service 

RUS  Prepayments  and  Related 
Reporting  Burdens 

RUS  Form  606 

Business  or  other  for-profit;  Individuals 
or  households;  Not-for-profit 
institutions;  115  responses;  2.000 
hours 

F.  Lamont  Heppe  (202)  720-0736 

•  Federal  Grain  Inspection  Service 
Regulations  Governing  the  National 

hispection  and  Weighing  System 
Under  the  USGSA  and  AMA  of  46. 


Business  or  other  for-profit;  Federal 
Government;  State,  Local  or  Tribal  - 
Government;  5,800,162  responses; 
1,364,228  hoiirs 

Roy  Bruner  (202)  720-7485 

•  Animal  and  Plant  Health  Inspection 
Service 

7  CFR  340 — ^Introduction  of  Organisms 
and  Products  Altered  or  Produced 
Through  Genetic  Engineering  Which 
are  Plant  Pests  or  Which  there  is 
Reason  to  Believe  are  Plant  Pests 

APHIS  2000,  2050,  2051,  2052,  2053, 
and  2054 

Business  or  other  for-profit;  Not-for- 
profit  institutions;  State,  Local  or 
Tribal  Government;  3,273  responses; 
4,740  hours 

Shirley  Ingebritsen  (301)  734-5874 

•  Animal  and  Plant  Health  Inspection 
Service  ) 

9  CFR  50  and  77,  Tuberculosis 

VS  1-24, 1-68,  6-22,  6-22B,  6-22A,  6- 
22C,  6-22D,  6-35,  6-38 

Business  or  other  for-profit;  Farms; 
State,  Local  or  Tribal  Govenunent;  53, 
165  responses;  18,407  hours 

Mitch  Essey  (301)  734-7927 

•  Rural  Economic  and  Community 
Development 

7  CFR  1951-T.  Disaster  Set-Aside 
Program 

Farms;  Individuals  or  households; 
Business  or  other  for-profit;  State, 
Local  or  Tribal  Government;  14,000     • 
responses;  1,970  hours 

Jack  Holston  (202)  720-9736 

•  Forest  Service 

Forest  Industries  Data  Collection  System 

Business  or  other  for-profit;  2,550 
responses;  2,007  hours 

Dennis  M.  May  (612)  649-5132 

•  Agricultural  Marketing  Service 

Dried  prunes  Produced  in  California. 
Marketing  Order  No.  993 

FV-165.  FV-166.  FV-167  FV-168.  FV- 
169.  FV-169A.  FV-170,  FV-171 

Business  or  other  for-profit;  Farms; 
3,832  responses;  696  hours 

Valerie  L.  Emmer  (202)  205-2829 
Larry  K.  Roberson, 

Deputy  Departmental  Clearance  Officer. 
[PR  Doc.  95-19169  Filed  8-3-95;  8:45  ami 
BILUNO  CODE  341(M)1-M 


Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  95-060-1] 

Procedures  for  Importing  Animals 
Through  the  Harry  S  Trunin  Animal 
Import  Center 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  giving  notice  of  the 
date  and  location  of  the  lottery  for 
authorization  of  the  use  of  the  Harry  S 
Truman  Animal  Import  Center 
(HSTAIC)  in  calendar  year  1996.  We  are 
also  giving  notice  of  the  period  during 
which  applications  must  reach  the 
Animal  and  Plant  Health  Inspection 
Service  in  order  to  be  included  in  the 
lottery. 

DATES:  To  be  included  in  the  lottery  for 
authorization  to  use  HSTAIC  in 
calendar  year  1996,  applications  must 
be  received  no  earlier  than  October  1, 
1995,  and  no  later  than  October  15, 
1995.  Deposits  must  be  received  by 
November  29, 1995.  The  lottery  for 
authorization  to  use  HSTAIC  during 
1996  will  be  held  on  December  6, 1995. 
ADDRESSES:  Completed  applications  and 
deposits  must  be  sent  to  the 
Administrator,  c/o  Import-Export 
Animal  Staff,  National  Center  for 
Import-Export,  Veterinary  Services, 
APHIS,  USDA,  4700  River  Road  Unit  39, 
Riverdale,  MD  20737-1231.  Application 
forms  may  be  obtained  by  writing  to  the 
same  address,  or  by  calling  the 
telephone  number  provided  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT.  The  lottery  will  be  held  at 
USDA,  APHIS,  Conference  Room 
3B01CN,  4700  River  Road,  Riverdale, 
MD. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Joan  Montgomery,  Staff  Specialist, 
Import-Export  Animals  Staff,  National 
Center  for  Import-Export,  VS,  APHIS, 
Suite  3B30, 4700  River  Road  Unit  39, 
Riverdale,  MD  20737-1231,  (301)  734- 
8172. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  9  CFR  part  92,  §§  92.430, 
92.431,  92.522,  and  92.523  (referred  to 
below  as  the  regulations),  set  forth  the 
conditions  under  which  importers  may 
qualify  animals  to  enter  the  United 
States  through  the  Harry  S  Truman 
Animal  Import  Center  (HSTAIC)  in 
Fleming  Key,  FL. 

Because  tne  demand  for  quarantine 
space  at  HSTAIC  has  traditionally 
exceeded  the  space  available,  the 
regulations  provide  that  a  lottery  will  be 
held  each  year  during  the  first  7  days  of 
December,  to  determine  the  priority  of 


appUcations  for  the  following  calendar 
year.  To  be  included  in  the  I^cember 
lottery,  applications  must  reach  the 
Import-Export  Animals  Staff  of  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  no  earlier  than  October 
1,  and  no  later  than  October  15  of  the 
year  of  the  lottery.  Additionally, 
applicants  must  send  a  deposit  in  the 
form  of  a  certified  check  or  money  order 
in  the  amount  of  $32,000,  payable  to  the 
United  States  Department  of 
Agriculture,  Animal  and  Plant  Health 
Inspection  Service,  for  each  application. 
APHIS  will  not  consider  an  application 
unless  we  receive  this  deposit  from  the 
applicant  on  or  before  November  29, 
1995.  In  the  event  that  the  Import- 
Export  Animals  Staff  receives  no  more 
than  one  application  between  October  1, 
1995,  and  October  15, 1995,  the  lottery 
will  not  be  held,  and  APHIS  will  grant 
exclusive  right  to  use  HSTAIC  during 
the  calendar  year  1996  in  the  order 
applications  are  received. 

Applicants  should  be  aware  that 
certain  improvements  are  being  made  to 
the  HSTAIC  facility  in  order  to  meet 
standards  set  by  the  Florida  Department 
of  Environmental  Protection.  The 
availability  of  HSTAIC  for  use  for  1996 
lottery  applicants  will  be  dependent 
upon  satisfactory  completion  of  these 
projects. 

Authority:  7  U.S.C.  1622;  19  U.S.C  136;  21 
U.S.Q  102-105,  111,  114a,  134a,  134b,  134c, 
134d,  134f,  135. 136,  and  136a;  31  U.S.C. 
9701;  7  CFR  2.17.  2.51^  and  371.2(d). 

Done  in  Washington.  DC,  this  31st  day  of 
July  1995. 

Lonnie  J.  King, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

|FR  Doc.  95-19185  Filed  8-3-95;  8:45  am) 
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Forest  Service 

Inland  Native  Fish  Strategy 

ACTION:  Notice  of  decision  on  the  Inland 
Native  Fish  Strategy  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact. 

SUMMARY:  In  the  March  14, 1995, 
Federal  Register  (Vol.  60,  No.  49,  pp. 
13697-13698),  notice  was  given  that  the 
Forest  Service,  in  cooperation  with  the 
Bureau  of  Land  Management  and  US 
Fish  and  Wildlife  Service,  was  gathering 
information  in  order  to  prepare  an 
Environmental  Assessment  (EA)  for  a 
proposal  to  protect  habitat  and 
populations  of  native  inland  fish. 
On  July  28, 1995,  the  Regional 
Foresters  for  the  Northern, 
Intermountain,  and  Pacific  Northwest 


regions  of  the  Forest  Service  announced 
their  decision  on  the  Inland  Native  Fish 
Strategy.  Based  on  public  comment 
analysis  and  internal  review,  they  have 
decided,  with  the  support  of  the  US 
Fish  and  Wildlife  Service,  to  select  • 
Ahemative  D  as  described  in  the 
Environmental  Assessment  for  the 
Inland  Native  Fish  Strategy. 

The  Inland  Native  Fish  Strategy 
covers  approximately  25  million  acres 
of  National  Forest  System  lands  in 
eastern  Washington  and  Oregon,  Idaho, 
western  Monteina,  and  portions  of 
Nevada.  The  Environmental  Assessment 
for  the  strategy  was  distributed  to  the 
public  in  June  for  a  30-day  review.  A 
series  of  public  hearings  were  held  to 
allow  ample  opportunity  for  the  public 
to  share  their  concerns.  All  comments 
have  been  considered  and  incorporated 
into  the  decision. 

This  decision  notice  reflects  the  final 
decision  of  the  Forest  Service.  The 
decision  may  be  appealed  in  accordance 
with  the  provisions  identified  in  the 
Decision  Notice.  Copies  of  the  Decision 
Notice  and  Finding  of  No  Significant 
Impact  are  currently  being  printed,  and 
will  be  distributed  to  the  public  near  the 
end  of  August.  At  that  time,  legal  ads 
will  be  published  in  designated 
newspapers  announcing  the  availability 
of  the  document  and  the  start  of  the 
appeal  period. 

m  addition  to  the  Inland  Native  Fish 
Strategy  effort,  the  Forest  Service  is 
pursuing  a  cooperative  effort  with  the 
various  states  to  assure  a  coordinated 
multi-agency  effort  to  address  inland 
native  fish  issues.  A  proposal  was  sent 
to  the  Governors  of  Idaho  and  Montana 
on  June  23,  1995  to  develop 
conservation  strategies  that  could  be 
used  to  replace  this  interim 
management  direction  with  longer  term 
direction  working  through  the  Upper 
Columbia  River  Basin  EIS.  Similar 
proposals  will  be  made  to  the  Governors 
of  Oregon  and  Washington.  As  part  of 
this  cooperative  effort,  the  Forest 
Service  will  actively  seek  participation 
of  local  state  fish  and  game  personnel  in 
the  development  of  watershed  analysis 
efforts. 

Through  review  of  the  pubUc 
comment,  the  Forest  Service  recognizes 
that  the  selection  of  Alternative  D  will 
concern  many  people  who  felt  this 
alternative  provided  either  too  much  or 
not  enough  protection.  Both 
Alternatives  C  and  E  have  features  that 
are  attractive  for  longer-term  reduction 
of  risk  to  habitat.  The  Regional  Foresters 
have  directed  Inland  Native  Fish 
Strategy  Team  Leader  David  Wright  to 
develop  a  strategy  to  apply  the  concepts 
and  philosophy  of  those  two 
alternatives  on  a  limited  test  basis. 
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Alternative  D  will  be  implemented  for 
all  of  the  areas  outside  the  test 
watersheds.  Application  of  Alternative 
D  will  provide  the  short-term  reduction 
of  risk  we  desire,  while  this  test  of 
Alternatives  C  and  E  will  allow  the 
Forest  Service  to  develop  the 
information  needed  to  provide  better 
long-term  direction. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  Decision  Notice, 
Finding  of  No  Significant  Impact,  and 
Environmental  Assessment  should  be 
directed  to  David  Wright,  Team  Leader 
for  the  Inland  Native  Fish  Strategy, 
USDA  Forest  Service,  3815  Schreiber 
Way,  Coeur  d'Alene,  ID  83814.  Phone: 
(208)  765-7223. 

Dated:  July  28, 1995. 
David  I.  Wr^. 

Inland  Native  Fish  Team  Leader,  USDA 

Forest  Service. 

IFR  Doc.  95-19228  Filed  8-3-95;  8:45  am] 
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Natural  Resources  Conservation 
Service 

Upper  Blue  River  Watershed:  Atoka, 
Bryan,  Johnston,  Murray,  and 
Pontotoc  Counties,  Oldahoma 

AQENCY:  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969:  the  Council  on 
Envirorunental  Quality  Regulations  (40 
CFR  Part  1500);  and  the  Natural 
Resources  Conservation  Service 
Regulations  (7  CFR  Part  650);  the 
Natural  Resources  Conservation  Service, 
U.S.  Department  of  Agricultiu«,  gives 
notice  that  an  envirorunental  impact 


statement  is  not  being  prepared  for  the 
Upper  Blue  River  Watershed;  Atoka, 
Bryan,  Johnston,  Murray,  and  Pontotoc 
Counties,  Oklahoma. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  N.  Jones,  Acting  Executive 
Director,  Natural  Resources 
Conservation  Service,  100  USDA  Suite 
203.  Stillwater,  Oklahoma  74074-2655, 
(405) 742-1204. 

SUPP1.EMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Robert  N.  Jones.  Acting 
Executive  Director,  has  determined  that 
the  preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  purposes  are  watershed 
protection  and  flood  prevention.  The 
planned  works  of  improvement 
included  in  this  assessment  are  42 
single-purpose  floodwater  retarding 
structiues. 

The  Notice  of  a  Finding  Of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Robert  N.  Jones. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 
Robert  N.  Jones, 
Acting  Executive  Director 
IFR  Doc.  95-18353  Filed  8-3-95;  8:45  am] 

BILUNO  CODE  3410-01-M 

Review  Board  Determinations 


ASSASSINATION  RECORDS  REVIEW 
BOARD 

Notice  of  Formal  Determinations 

SUMMARY:  The  Assassination  Records 
Review  Board  (Review  Board)  met  in  a 
closed  meeting  on  July  17  and  18, 1995, 
and  made  formal  determinations  on  the 
release  of  records  under  the  President 
John  F.  Kennedy  Assassination  Records 
Collection  Act  of  1992  (JFK  Act.)  By 
issuing  this  notice,  the  Review  Board 
complies  with  the  section  of  the  JFK  Act 
that  requires  the  Review  Board  to 
publish  the  results  of  its  decisions  on  a 
dociunent-by-dociunent  basis  in  the 
Federal  Register  within  14  days  of  the 
date  of  the  decision. 

FOR  FURTHER  INFORMATION  CONTACT: 

T.  Jeremy  Gunn,  Acting  General  Counsel 
and  Associate  Director  for  Research  and 
Analysis,  Assassination  Records  Review 
Board,  Second  Floor,  600  E  Stieet.  NW.,  . 
Washington,  DC  20530,  (202)  724-0088, 
fax  (202)  724-0457. 

SUPPLEMENTARY  INFORMATION:  This 
notice  complies  with  the  requirements 
of  the  President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992.  44  U.S.C.  2017.9(c)(3)  (1992).  On 
July  17  and  18, 1995,  the  Review  Board 
made  formal  determinations  on  records 
it  reviewed  under  the  JFK  Act.  These 
determinations  are  listed  below.  The 
assassination  records  are  identified  by 
the  record  identification  niunber 
assigned  in  the  President  John  F. 
Kennedy  Assassination  Records 
Collection  database  maintained  by  the 
National  Archives.  For  each  document, 
the  niunber  of  releases  of  previously 
redacted  information  is  noted. 


Record  No. 


Status  of  document 


Next  re- 
view date 


FBI  Documents 


124-10006-10342 
124-10023-10234 
124-10023-10235 
124-10023-10236 
124-10023-10237 
124-10023-10238 
124-10035-10065 
124-10070-10354 
124-10108-10142 
124-10119-10078 
124-10170-10064 
124-10184-10256 
124-10230-10425 
124-10232-10346 
124-10243-10367 


Open 
Open 
ojaen 
0|3en 
ojsen 
Open 
OJsen 
Open 
Open 
Open 
Ofjen 
ojaen 
Ojsen 
Open 
Open 


in  full 
in  full 
in  full 
in  full 
in  full 
In  full 
In  fun 
infuil 
in  full 
in  full 
infuil 
infuil 
infuil 
infuil 
infuil 


ri/a 

n/a 

n/a 

n/a 

n/a 

n/a' 

n/a 

n/a 

n/a 

n/a 

n/a 

n/a 

n/a 

n/a 

n/a 


Review  Board  Determinations— Continued 


Record  No. 


•24-10244-10077 


II 


Releases 


Status  of  document 


CIA  Documents 


104-10007-10152 
104-10008-10116 


11 
4 


Open  In  full  .. 

Open  In  full  . 
Open  In  full  . 


Next  re- 
view date 


n/a 


n/a 
n/a 


Dated:  July  31, 1995. 
David  G.  Marwell, 
Executive  Director. 

IFR  Doc.  95-19196  Filed  8-3-95;  8:45  am] 
BILUNO  COOf  6830-TD-M 


DEPARTMENT  OF  COMMERCE 

bitemationai  Trade  Administration 
[A-403-801] 

Fresh  and  Chilled  Attantic  Salmon 
From  Norway;  Termination  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  termination  of 
antidumping  duty  administrative 
review. 

summary:  On  May  15, 1995,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (60  FR  25886)  the  notice  of 
initiation  of  the  administrative  review  of 
the  antidiunping  duty  order  on  firesh 
and  chilled  Atlantic  salmon  fivm 
Norway.  This  review  has  now  been 
terminated  as  a  result  of  the  withdrawal 
by  the  respondent  of  its  request  for  the 
review. 

EFFECTIVE  DATE:  August  4, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Peterson,  Office  of  Antidumping 
Compliance,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230,  telephone: 
(202) 482-4195. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  28, 1995,  Skaarfish  Group 
A/S  requested  an  administrative  review 
of  the  antidumping  duty  order  on  fresh 
and  chilled  Atlantic  salmon  from 
Norway  for  the  period  April  1, 1994 
through  March  31, 1995,  pursuant  to  19 
CFR  353.22(a)(2)  (1994).  On  May  15. 
1995,  the  Department  published  in  the 


Federal  Register  (60  FR  25886)  the 
notice  of  initiation  of  that 
administrative  review. 

Skaarfish  Group  AS  timely  withdrew 
its  request  for  a  review  on  July  21. 1995, 
pursuant  to  19  CFR  353.22(a)(5).  As  a 
result,  the  Department  has  terminated 
the  review. 

This  notice  is  published  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675)  and  19  CFR  353.22(a)(5). 

Dated:  July  28, 1995. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  95-19269  Filed  8-3-95;  8:45  am] 

BILLING  CODE  3S10-OS-M 


[A-68&-807] 

industrial  Belts  and  Components  and 
Parts  Thereof,  Whether  Cured  or 
Uncured,  From  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  May  8, 1995,  the 
Department  of  Commerce  (the 
Department)  published  a  notice  of 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order 
on  industrial  belts  and  components 
thereof,  whether  cured  or  uncured 
(industrial  belts],  from  Japan.  This 
review  covers  one  manufacturer/ 
exporter  during  the  period  June  1, 1993, 
through  May  31, 1994. 

We  gave  interested  parties  the 
opportunity  to  comment  on  our 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  not  changed  the  dumping  margin 
from  those  presented  in  our  preliminary 
results. 

EFFECTIVE  DATE:  August  4. 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Trentham  or  Zev  Primor,  Office  of 
Antidumping  Compliance.  Import 


Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482-5253. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  references 
to  the  provisions  as  they  existed  on 
December  31, 1994. 

Background 

On  May  8, 1995,  the  Department 
published  in  the  Federal  Register  (60 
FR  22561)  the  preliminary  results  of  the 
1993-94  (fifth)  administrative  review  of 
the  antidiunping  duty  order  on 
industrial  belts  from  Japan  (54  FR 
25314,  Jime  14, 1989).  The  Department 
has  now  completed  this  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  unciued,  from  Japan.  These 
products  include  V-belts,  synchronous 
belts,  and  other  industrial  belts,  in  part 
or  wholly  of  rubber  or  plastic,  and 
containing  textile  fiber  (including  glass 
fiber)  or  steel  wire,  cord  or  strand,  and 
whether  in  endless  (i.e.,  closed  loops) 
belts,  or  in  belting  in  lengths  or  links. 
This  review  excludes  conveyor  belts 
and  automotive  belts,  as  well  as  front 
engine  drive  belts  found  on  equipment 
powered  by  internal  combustion 
engines,  including  trucks,  tractors, 
buses,  and  lift  trucks. 

Diiring  the  period  of  review  the 
merchandise  was  classifiable  under 
Harmonized  Tariff  Schedule  (HTS) 
subheadings,  3926.90.55,  3926.90.56, 
3926.90.57,  3926.90.59,  3926.90.60, 

4010.10.10,  4010.10.50,  4010.91.11, 
4010.91.15,  4010.91.19,  4010.91.50, 

4010.99.11,  4010.99.15.  4010.99.19, 
4010.99.50,  5910.00.10,  5910.00.90,  and 
7326.20.00.  These  HTS  subheadings  are 
provided  for  convenience  and  U.S. 
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Customs  Service  (Customs  Service) 
purposes.  Our  written  description  of  the 
scope  of  the  order  remains  dispositive. 

This  review  covers  one  Japanese 
manufacturer  and  exporter  of  industrial 
belts  to  the  United  States.  Mitsuboshi 
Belting  Limited  (MBL),  and  the  period 
June  1, 1993  through  May  31, 1994. 

Analysis  of  the  Cmnments  Received 

The  Department  gave  interested 
parties  the  opportimity  to  comment  on 
the  preliminary  results  of  this 
administrative  review.  We  received  a 
case  brief  from  MBL,  and  case  and 
rebuttal  briefs  from  the  petitioner.  Gates 
Rubber  Company  (Gates).  We  did  not 
receive  a  request  for  a  hearing. 

Comment:  MBL  acknowledges  that 
the  Department's  resort  to  best 
information  available  (BIA)  is 
authorized  under  section  776(c)  of  the 
Tariff  act,  since  MBL  did  not  respond  to 
the  Department's  questionnaire.  MBL 
argues,  however,  that  the  Department 
should  use  information  obtained  in  the 
first  administrative  review  (1989-90)  as 
BIA  instead  of  the  rate  from  the  original 
less-than-fair-value  (LTFV) 
investigation.  MBL  contends  that  the 
Department  is  required  to  consider  the 
most  recent  information  available  in 
deciding  upon  a  BIA  rate.  According  to 
MBL,  the  information  provided  by  the 
respondent  in  the  first  administrative 
review  is  the  most  probative  evidence  of 
the  current  margin  because  the  LTFV 
margin  was  based  solely  on  information 
provided  by  the  petitioner  for  the  period 
October  1986  through  March  1988  while 
the  first  review  margin  is  based  on 
information  provided  by  MBL  for  the 
period  of  February  1, 1989  through  May 
31, 1990. 

Furthermore,  MBL  points  out  that  in 
two  separate  actions  before  the  United 
States  Coiut  of  International  Trade 
(CIT),  it  is  challenging  the  Department's 
choice  of  BIA  in  the  second 
administrative  review  and  in  the  third 
and  foiuth  administrative  reviews.  MBL 
urges  the  Department  to  withhold 
making  a  final  determination  as  to  the 
applicable  BIA  in  this  fifth 
administrative  review  until  the  ongoing 
litigation  is  resolved. 

Gates  argues  that  based  on  MBL's 
refusal  to  cooperate  in  this  review,  the 
Department  should  apply  the  highest 
margin  determined  for  any  period  to 
MBL's  entries.  According  to  Gates,  the 
Department  has  previously  rejected 
MBL's  argument  that  information 
obtained  in  the  first  administrative 
review  (1989-90)  should  be  used  as  BIA 
and  has  consistently  applied  the  highest 
margin  determined  for  any  period  to 
MBL's  entries.  Gates  states  that  the  basis 
for  this  determination  is  the  fact  that 


MBL  refused  to  respond  to  the 
questionnaire.  As  such.  Gates  contends, 
it  is  well-established  under  Department 
practice  that  the  highest  prior  rate 
should  apply. 

Department's  Position:  Section  776(c) 
of  the  Tariff  Act  requires  us  to  use  BIA 
"whenever  a  party  or  any  other  person 
refuses  or  is  unable  to  produce 
information  requested  in  a  timely 
manner  and  in  the  form  required,  or 
otherwise  significantly  impedes  an 
investigation."  In  deciding  what  to  use 
as  BIA,  the  Department's  regulations 
provide  that  the  Department  may  take 
into  account  whether  a  party  refuses  to 
provide  information  requested  (19  CFR 
353.37(b)).  MBL's  contention  that  the 
Department  should  use  the  information 
obtained  in  the  1989-90  administrative 
review  is  contrary  to  Department  policy. 
When  a  respondent  refuses  to  cooperate 
with  the  Department,  it  is  our  poficy  to 
assign  a  dumping  margin  to  that 
respondent,  as  BIA,  based  on  the  higher 
of:  (1)  The  highest  rate  found  for  any 
firm  in  the  original  LTFV  investigation 
or  previous  administrative  review,  or  (2) 
the  highest  rate  foimd  for  any  firm  in 
the  current  review  (Antifriction  Bearings 
(Other  than  Tapered  Roller  Bearings) 
and  Parts  Thereof  From  France  et  al.. 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews,  57  FR  28360, 
28379  (June  24, 1992)).  The 
Department's  methodology  for  assigning 
BIA  has  been  upheld  by  the  Court  of 
Appeals  for  the  Federal  Circuit  (CAFC) 
(see  Allied-Signal  Aerospace  Co.  v. 
United  States,  996  F.2d  1185  (Fed.  Or. 
1993),  Krupp  Stahl  AG  et  al.  v.  United 
States,  822  F.  Supp.  789  (OT  1993)). 
Because  MBL  reftised  to  respond  to  the 
Department's  questionnaire,  it  was. 
reasonable  for  the  Department  to  assign 
to  MBL,  as  BIA,  a  rate  of  93.16  percent, 
the  highest  rate  foimd  for  any  firm  in 
the  original  LTFV  investigation.  Further, 
because  the  law  does  not  provide  for 
extensions  of  deadlines  pending  the 
outcome  of  court  decisions  in  other 
proceedings,  we  have  not  delayed  oiu- 
final  results.  In  addition,  the  CIT  has 
held  that  the  Department  may  base  BIA 
on  a  rate  established  in  a  prior  review 
that  is  subject  to  challenge  (see  D&L 
Supply  Co.  V.  United  States,  Slip  Op. 
95-92  at  13  (CIT  May  15, 1995),  citing 
D&L  Supply  Co.,  841  F.  Supp.  1312, 
1314  (CIT  1993)).  Furthermore,  the  CIT 
has  recognized  the  need  for  the 
Department  to  be  able  to  issue  final 
determinations  in  a  timely  fashion 
based  upon  the  rates  available  at  the 
time  the  final  determination  is  due  (see 
D&L  Supply  Co.,  et  al.  v.  United  States, 
Slip  Op.  95-92  at  15  (OT  May  15, 
1995)). 
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Final  Results  of  the  Review 

As  a  result  of  this  administrative 
review,  the  Department  determines  that 
a  dumping  margin  of  93.16  percent 
exists  for  MBL  for  the  period  June  1, 
1993  though  May  31, 1994. 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Fiulhermore,  the  following  deposit 
requirement  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  the 
subject  merchandise  entered,  or 
withdrawn  ftt)m  warehouse,  for 
consiunption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  act:  (1)  For  subject 
merchandise  exported  by  MBL,  a  cash 
deposit  of  93.16  percent;  (2)  For 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  If  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  mctst  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  If  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review 
conducted  by  the  Department,  the  cash 
deposit  rate  will  be  the  "all  others"  rate 
of  93.16  percent  established  in  the  LTFV 
investigation. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbiu^ement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
dispd^ition  of  proprietary  informaUon 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written    . 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  this 
notice  are  in  accordance  with  section 


751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22. 

Dated:  July  28, 1995. 

Susan  G.  Essennan, 

Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  95-19257  Filed  a-3-95;  8:45  ami 

MLUNG  CODE  3S10-OS-P 

[A-S88-836] 

Notice  of  Postponement  of  Preliminary 
Determination:  Antidumping  Duty 
Investigation  of  Polyvinyl  Alcohol 
From  Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Grebasch,  Dorothy  Tomaszewski 
or  Erik  Warga,  Office  of  Antidumping 
Investigations,  Import  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington  D.C.  20230;  telephone  (202) 
482-3773,  (202)  482-0631,  or  (202)  482- 
0922,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amenchnents 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA). 

Postponement  of  Preliminary 
Determination 

On  July  21, 1995,  petitioner,  Air 
Products  and  Chemicals  Inc.,  made  a 
timely  request  that  the  Department  of 
Commerce  ("the  Department")  postpone 
until  October  2, 1995,  its  preliminary 
determination  in  this  proceeding. 
Accordingly,  pursuant  to  section 
733(c)(1)(A)  of  the  Tariff  Act  of  1930 
("the  Act"),  we  have  done  so. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act. 

Dated:  August  1,1995. 
Barbara  R.  Stafibrd. 

Deputy  Assistant  Secretary  for  Investigations, 
Import  Administration. 

IFR  Doc.  95-19261  Filed  8-3-05;  8:45  am] 

HLUNQ  CODE  3610-OS-P 

[A-670-001] 

Potassium  Permanganate  From  the 
People's  Republic  of  China; 
Termination  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conunerce. 


action:  Notice  of  termination  of 
antidumping  duty  administrative 


review. 
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summary:  On  February  15, 1995,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (60  FR  8629)  the  notice  of 
initiation  of  the  administrative  review  of 
the  antidumping  duty  order  on 
potassium  permanganate  from  the 
People's  Republic  of  China.  This  review 
has  now  been  terminated  as  a  result  of 
the  withdrawal  by  the  petitioner  of  its 
request  for  the  review. 
EFFECTTVE  date:  August  4,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Stolz,  Office  of  Antidumping 
Compliance,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  telephone:  (202) 
482-4474. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  January  27, 1995,  Cams  Chemical 
Company  (Cams)  requested  an 
administrative  review  of  the 
antidumping  duty  order  on  potassiiun 
permanganate  from  the  People's 
Republic  of  China  for  the  period  January 
1, 1994  through  December  31,  1994, 
pursuant  to  19  CFR  353.22(a)(l)(1994). 
On  Febmary  15, 1995,  the  Department 
published  in  the  Federal  Register  (60 
FR  8629)  the  notice  of  initiation  of  that 
administrative  review. 

Cams  timely  withdrew  its  request  for 
a  review  on  May  16, 1995,  pursuant  to  ' 
19  CFR  353.22(a)(5).  As  a  resuU,  the 
E)epartment  has  terminated  the  review. 

"This  notice  is  published  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675)  and  19  CFR  353.22(a)(5). 

Dated:  July  28, 1995. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  95-19270  Filed  8-3-95;  8:45  am] 

BiLLMG  CODE  3S1(M>S-M 


[A-670-804] 

Sparklers  From  the  People's  Republic 
of  China;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

Antidumping  Duty  Administrative 

Review. 


SUMMARY:  In  response  to  a  request  by  the 
petitioners,  the  Elkton  Sparkler 
Company  and  the  Diamond  Sparkler 
Company,  the  Department  of  Commerce 
(the  Department)  has  conducted  an 
administrative  review  of  the 
antidiunping  duty  order  on  sparklers 
from  the  People's  Republic  of  China 
(PRC).  The  review  was  requested  for  one 
manufacturer,  Guangxi  Native  Produce 
Import  and  Export  Corporation,  Beihai 
Fireworks  and  Firecrackers  Branch 
(Guangxi).  The  review  covers  the  period 
June  1, 1993  through  May  31, 1994. 
As  a  result  of  this  review,  we  have 
preliminarily  determined  to  assess  an 
antidumping  duty  of  93.54  percent  on 
the  merchandise  subject  to  the  review. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results  of 
the  review. 


EFFECTIVE  DATE:  August  4,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Blaskovich  or  Zev  Primor, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  DC  20230;  telephone  (202) 
482-5831/4114. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  18, 1991,  the  Department 
published  in  the  Federal  Register  the 
antidumping  duty  order  on  sparklers 
from  the  PRC  (56  FR  27946).  On  June  7, 
1994,  the  Department  published  a  notice 
in  the  Federal  Register  notifying 
interested  parties  of  the  opportunity  to 
request  an  administrative  review  of 
sparklers  from  the  PRC  (58  FR  31941).  • 
On  Jime  23, 1994,  the  petitioners 
requested,  in  accordance  with  19  CFR 
353.22(a),  that  we  conduct  an 
administrative  review  of  exports  to  the 
United  States  by  Guangxi,  for  the  period 
June  1, 1993  through  May  31, 1994.  We 
published  a  notice  of  initiation  of  the 
antidumping  duty  administrative  review 
on  July  15, 1994  (58  FR  39007). 

The  initiation  notice  indicated  that 
the  review  would  cover  Guangxi  and 
would  cover  conditionally  all  other 
exporters  of  this  merchandise.  The 
Department  is  now  conducting  a  review 
in  accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

Scope  of  the  Review 

The  products  covered  by  this 
administrative  review  are  sparklers  from 
the  PRC.  Sparklers  are  fireworks,  each 
comprising  a  cut-to-length  wire,  one  end 
of  which  is  coated  with  a  chemical  mix 
that  emits  bright  sparks  while  burning. 
Sparklers  are  currently  classifiable 
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under  the  Harmonized  Tariff  System 
(HTS)  subheading  3604.10.00.  The  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  remains  dispositive 
as  to  the  scope  of  this  proceeding. 

Best  Information  Available 

On  July  20, 1994,  we  mailed  Guangxi 
a  questionnaire  explaining  the  review 
procedures.  In  addition,  a  short 
questioimaire  was  sent  to  Guangxi,  the 
Guangxi  Zhuang  Autonomous  Region 
People's  Government,  the  Embassy  of 
the  People's  Republic  of  China,  the 
Guangxi  Foreign  Economic  Relations 
and  Trade  Commission  and  the  Guangxi 
People's  Government-Beijing  Office. 
This  questionnaire  sought  to  ascertain 
whether  Guangxi  shall  be  entitled  to  a 
separate  rate  by  demonstrating  both  de 
jure  and  de  facto  absence  of  central 
govenunent  control  with  respect  to 
exports. 

In  addition,  the  questionnaire  states: 

[bjecause  we  consider  the  PRC  to  be  a  non- 
market  economy  for  the  purposes  of  this 
review,  we  will  presume  that  each  company 
that  exported  the  subject  merchandise  during 
the  period  of  review  (POR)  is  owned  or 
controlled  by  the  PRC  government  until 
evidence  is  placed  on  the  record  that 
demonstrates  otherwise.  Al>8ent  evidence  to 
the  contrary,  we  will  consider  a  single 
antidumping  duty  rate  to  t>e  appropriate  for 
all  exporters.  However,  if  a  company  can 
demonstrate  an  absence  of  central 
government  control  with  respect  to  pricing 
exports,  both  in  law  and  in  foct,  it  will  be 
entitled  to  a  rate  separate  firom  the  rate  for 
other  PRC  firms. 

The  questionnaires,  which  covered 
exports  to  the  United  States  for  the 
period  of  review  (POR),  were  due  on 
August  23, 1994.  We  did  not  receive  a 
response  from  any  party  by  the  due 
date. 

Furthermore,  we  had  previously 
asked  Skypak  International  Express 
(TNT)  to  trace  the  mailing  and  verify 
Guangxi's  receipt  of  the  docmnent.  On 
August  3, 1994,  TNTs  delivery  office  in 
Hong  Kong  confirmed  that  '\8 
questionnaire  was  accepted  by  a 
representative  of  Guangxi  on  August  2, 
1994.  Because  we  received  no  response 
and  have  not  been  contacted  by  Guangxi 
or  any  other  respondent,  we 
preliminarily  determine  that  Guangxi  is 
no  longer  entitled  to  a  separate  rate,  as 
absence  of  central  government  control 
with  regard  to  exports  was  not 
demonstrated.  Therefore,  in  accordance 
with  section  776(c)  of  the  Act,  we  are 
using  the  best  information  available 
(BIA)  as  the  basis  for  determining  a 
dimiping  margin  for  all  entries  into  the 
United  States  of  the  subject 
merchandise  during  the  POR. 


in  determining  what  to  use  as  BIA,  the 
Department  follows  a  two-tiered 
methodology  whereby  the  Department 
normally  assigns  lower  margins  to  those 
respondents  who  cooperate  in  a  review, 
and  margins  based  on  more  adverse 
assumptions  for  those  respondents  who 
do  not  cooperate  in  a  review. 

In  accordance  vtdth  oiu-  BIA 
methodology  for  uncooperative 
respondents,  we  assign  as  BLA  the 
higher  of:  (1)  the  highest  of  the  rates 
found  for  any  firm  for  the  same  class  or 
kind  of  merchandise  in  the  same 
coimtry  of  origin  in  the  less  than  fair 
value  (LTFV)  investigation  or  prior 
administrative  reviews;  or  (2)  the 
highest  rate  found  in  this  review  for  any 
firm  for  the  same  class  or  kind  of 
merchandise  in  the  same  country  of 
origin  (see  Final  Results  of  Antidumping 
Administrative  Review:  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From 
France;  et.  al.  (57  FR  28379,  June  24, 
1992)). 

This  methodology  has  been  upheld  by 
the  U.S.  Court  of  Appeals  for  the 
Federal  Circuit  (see  Allied-Signal 
Aerospace  Co.  v.  the  United  States,  996 
F.2nd  1185  (CAFC  1993);  see  also  Krupp 
Stahl  Ag.  et.  al.  v.  the  United  States.  822 
F.  Supp.  789  (Crr  1993)).  Given  that 
Guangxi  did  not  respond  to  the 
Department's  questionnaires,  we  find 
that  Guangxi  has  not  cooperated  in  this 
review. 

In  accordance  with  our  methodology 
we  have  used  as  BIA  the  highest  rate 
established  in  the  remand  of  the  LTFV 
final  determination  (58  FR  53708,  July 
29, 1993),  the  PRC  country-wide  rate  of 
93.54  percent. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  dumping 
margin  to  be  the  following: 


Manufac- 
turer/expofter 

Time  period 

Margin 
(percent) 

PRCcoun- 
try-vwide 
rate 

e/1/93-S/31/94 

93.54 

Interested  parties  to  this  proceeding 
may  request  disclosure  within  5  days  of 
publication  of  this  notice  and  may 
request  a  hearing  v^thin  10  days  of 
publication.  Interested  parties  may 
submit  case  briefs  and/ or  written 
comments  not  later  than  30  days  after 
the  date  of  publication.  Rebuttal  briefs 
and  rebuttals  to  written  comments, 
limited  to  issues  raised  in  such  briefs  or 
comments,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication. 
Any  hearing,  if  requested,  will  be  held 
44  days  after  the  date  of  pubUcation,  or 


the  first  workday  thereafter.  The 
Department  will  publish  a  notice  of  the 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  briefs 
or  comments. 

Upon  completion  of  this  review,  the 
Department  shall  determine,  and  the 
U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  U.S.  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  sparklers  bom  the  PRC  entered,  or 
withdrawn  ft"om  warehouse,  for 
consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  the  cash  deposit 
rate  for  Guangxi  will  be  the  PRC 
country-wide  rate  as  stated  above;  (2)  for 
previously  reviewed  or  investigated 
companies  that  received  separate  rates 
not  listed  above,  the  cash  deposit  rate 
will  continue  to  be  the  company- 
specific  rate  published  for  the  most 
recent  period;  (3)  for  all  other  PRC 
exporters,  the  cash  deposit  rate  will  be 
the  PRC  coimtry-wide  rate  of  93.54 
percent,  the  rate  established  on  remand 
of  the  LTFV  final  determination;  and  (4) 
the  cash  deposit  rate  for  any  non-PRC 
exporter  will  be  the  rate  established  for 
that  firm;  if  a  non-PRC  exporter  does  not 
have  its  own  separate  rate,  the  deposit 
rate  for  that  firm's  shipments  will  be  the 
rate  applicable  to  the  PRC  suppUer  of 
that  exporter.  In  all  cases,  the  rate 
applicable  to  a  firm  normally  should 
change  only  as  a  result  of  a  review  of 
that  firm,  except  in  instances  of  change 
of  ownership. 

These  deposit  requirements,  when 
imp>osed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbiusement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  dudes  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 
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Dated  July  28, 1995. 
Susan  G.  EsMrman, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  95-19260  Filed  8-3-95;  8:45  am] 

MLUNQ  CODE  3S10-06-P 

[C-351-406] 

Certain  Agricultural  Tillage  Tools  From 
Brazil;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review 

July  28. 1995. 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Prefiminary  Results  of 

Coimtervailing  Duty  Administrative 

Review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
countervailing  duty  order  on  certain 
agricultiual  tillage  tools  from  Brazil.  We 
preliminarily  determine  the  net  subsidy 
to  be  zero  for  all  companies  for  the 
period  January  1, 1993  through 
December  31, 1993.  If  the  final  results 
remain  the  same  as  these  preliminary 
results;  the  Department  intends  to 
instruct  the  U.S.  Customs  Service  to 
assess  countervailing  duties  as  indicated 
above.  Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
^FECnVE  DATE:  August  4, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright  and  Kelly  Parkhill,  Office 
Oif  Coimtervailing  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  22, 1985,  the  Department 
pubUshed  in  the  Federal  Register  (50 
FR  42743)  the  coimtervailing  duty  order 
cm  certain  agricultural  tillage  tools  from 
Brazil.  On  October  7, 1994,  the 
Department  published  a  notice  of 
"Opportunity  to  Request  an 
Administrative  Review"  (59  FR  51166) 
of  this  countervailing  duty  order.  We 
received  a  timely  request  for  review 
from  Marchesan  Implementos  Argicolas, 
S.A.  a  Brazilian  producer  of  the  subject 
merchandise  and  a  respondent,  and 
Agritech  Trading  Company,  an  importer 
of  the  subject  merchandise. 

We  initiated  the  review,  covering  the 
period  January  1, 1993  to  December  31, 
1993,  on  November  14, 1994  (59  FR 
56459).  The  review  covers  four 


manufacturers/exporters  of  the  subject 
merchandise  and  four  programs. 

Applicable  Statute  and  Regulations 

The  Department  is  conducting  this 
administrative  review  in  accordance 
writh  section  751(a)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act).  Unless 
otherwise  indicated,  all  citations  to  the 
statute  and  to  the  Department's 
regulations  are  in  reference  to  the 
provisions  as  they  existed  on  December 
31, 1994. 

Scope  of  the  Review 

The  merchandise  subject  to  this 
review  (hereinafter  "subject 
merchandise")  is  certain  round  shaped 
agricultural  tillage  tools  (discs)  vtdth 
plain  or  notched  edges,  such  as  colters 
and  furrow-opener  blades.  The  products 
covered  in  this  review  are  currently 
classifiable  under  the  follov^ng  item 
numbers  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS): 
8432.21.00,  8432.29.00,  8432.80.00  and 
8432.90.00.  The  HTSUS  subheadings 
are  provided  for  convenience  and 
Customs  purpose.  The  written 
description  remains  dispositive. 

Analysis  of  Programs 

Programs  Preliminarily  Found  Not  to  Be 
Used 

We  examined  the  follouring  programs 
and  preliminarily  determine  that  the 
respondents  did  not  use  them  during 
the  review  period: 

A.  Preferential  Financing  under 
FDMEP. 

B.  Preferential  Financing  for 
Industrial  Enterprises  by  the  Banco  de 
Brasil  (FST  and  EGF  loans). 

C.  Accelerated  Depreciation  for 
Brazilian-made  Capital  Goods. 

D.  Preferential  Financing  under 
PROEX  (Formerly  under  Resolution  68 
and  509  tiirough  FINEX). 

Preliminary  Results  of  Review 

For  the  period  January  1, 1993 
through  December  31, 1993,  we 
preliminarily  determine  the  net  subsidy 
to  be  zero  for  all  companies.  If  the  final 
results  of  this  review  remain  the  same 
as  these  preliminary  results,  the 
Department  intends  to  instruct  the  U.  S. 
Customs  Service  to  assess  the  following 
countervailing  duties: 


Manufacturer/exporter 


All  companies 


Rate 


Zero. 


The  Department  also  intends  to 
instruct  the  U.  S.  Customs  Service  to 
collect  zero  cash  deposits  of  estimated 
countervailing  duties  on  all  shipments 
of  the  subject  merchandise,  entered  or 


withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
Publication  of  the  final  results  of  this 
review. 

Parties  toHhe  proceeding  may  request 
a  hearing  not  later  than  10  days  after  the 
date  of  publication  of  this  notice. 
Interested  parties  may  si|]2Piit  written 
arguments  in  case  briefs  on  these 
preliminary  results  within  30  days  of 
the  date  of  pubhcation.  Rebuttal  briefs, 
Umited  to  arguments  raised  in  case 
briefs,  may  be  submitted  seven  days 
after  the  time  limit  for  filing  the  case 
brief.  Parties  who  submit  viritten 
arguments  in  this  proceeding  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument.  Any 
hearing,  if  requested,  will  be  held  seven 
days  after  the  scheduled  date  for 
submission  of  rebuttal  briefs.  Copies  of 
case  briefs  and  rebuttal  briefs  must  be 
served  on  interested  parties  in 
accordance  with  19  CFR  355.38(e). 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
cUent  or  employer  t)ecomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs  are  due 
under  section  355.38(c).  The 
Department  will  publish  the  final 
results  of  this  administrative  review 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal 
brief. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  die  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  355.22. 

Dated:  July  28, 1995. 

Susan  G.  Essennan, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  95-19259  Filed  8-3-95;  8:45  am] 

MLUNO  CODE  3S10-OS-P 

[C-S59-802] 

Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  (AFBs)  From  Singapore; 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Reviews 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Dejjartment  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Countervailing  Duty  Administrative 

Reviews. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  two 
administrative  reviews  of  the 
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countervailing  duty  orders  on 
antifriction  bearings  (other  than  ta(>ered 
roller  bearings)  and  parts  thereof  (Af^s) 
from  Singapore.  We  preliminarily 
determine  the  net  subsidy  to-be  zero  for 
the  Minebea  group  of  companies 
(Pelmec  Industries  (Pte.)  Ltd.  (Pelmec), 
NMB  Singapor^Ltd.  (NMB),  and 
Minebea  Co.,  Ltd.  Singapore  Branch 
(MSB))  and  9.11  percent  ad  valorem  for 
all  other  companies  for  the  periods 
January  1, 1992,  through  December  31, 
1992.  and  January  1, 1993,  through 
December  31, 1993.  If  the  final  results 
remain  the  same  as  these  preliminary 
results  of  administrative  review,  we  will 
instruct  the  U.S.  Customs  Service  to 
assess  countervailing  duties  as  indicated 
above.  Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  August  4, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright  or  Melanie  Brown,  OlBce 
of  CountervaiUng  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW  Washington,  DC  20230; 
telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  3, 1989,  the  Department 
published  jn  the  Federal  Register  (54 
FR  19125)  the  countervailing  duty 
orders  on  AFBs  from  Singapore.  On 
April  28, 1993,  and  May  4, 1994,  the 
Dei>artment  published  in  the  Federal 
Register  notices  of  "Opportunity  to 
Request  Administrative  Review"  (58  FR 
25802  and  59  FR  23051-52)  of  these 
cbxmtervailing  duty  orders.  We  received 
a  timely  request  for  review  for  the 
period  January  1, 1992,  through 
December  31, 1992,  from  the  petitioner, 
the  Torrington  Company.  We  also 
received  timely  requests  for  review  for 
the  period  January  1, 1993,  through 
December  31, 1993,  from  both  the 
petitioner,  the  Torrington  Company,  and 
the  Minebea  group  of  companies,  which 
accounts  for  most  of  the  exports  of 
subject  merchandise  from  Singapore  to 
the  United  States  (see  section  on  Best 
Information  Available,  below). 

We  initiated  the  1992  and  1993 
reviews  on  June  25, 1993  (58  FR  34414) 
and  June  15, 1994  (59  FR  30770), 
respectively.  We  conducted 
verifications  of  the  questionnaire 
responses  for  both  the  1992  and  1993 
reviews.  The  1992  review  covers  three 
related  manufacturers/exporters  of  the 
subject  merchandise  and  16  programs; 
the  1993  review  covers  the  same 
manufacturers/exporters  of  the  subject 
merchandise  and  17  programs. 


Applicable  Statute  and  Regulations 

The  Department  is  conducting  these 
administrative  reviews  in  accordance 
with  section  751(a)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act).  Unless 
otherwise  indicated,  all  citations  to  the 
statute  and  to  the  Department's 
regulations  are  in  reference  to  the 
provisions  as  they  existed  on  December 
31, 1994. 

Scope  of  Reviews 

Imports  covered  by  these  reviews  are 
shipments  of  antifriction  bearings  (other 
than  tapered  roller  bearings)  and  parts 
thereof.  The  subject  merchandise  covers 
five  separate  classes  or  kinds  of 
merchandise,  each  of  which  is  described 
in  detail  in  Appendix  A  to  this  notice. 
The  Harmonized  Tariff  Schedule  item 
numbers  listed  in  Appendix  A  are 
provided  for  convenience  and  Customs 
purposes.  The  written  descriptions 
remain  dispositive. 

On  October  30, 1992,  the  Department 
received  a  request  for  a  scope 
determination  fiY>m  Sundstrand  Pacific 
(Sundstrand).  Specifically,  Sundstrand 
asked  the  Department  to  find  its  part 
number  742973,  an  outer-race  of  the 
cylindrical  roller  bearing,  not  vnthin  the 
scopes  of  the  coimtervailing  duty 
orders.  The  request  was  subsequently 
evaluated  in  accordance  with  section 
355.29(i)(l)  of  the  Department's 
regulations.  On  February  4, 1993,  the 
Department  determined  that  the  product 
in  question  was  within  the  scope  of  the 
order  on  cylindrical  roller  bearings  (58 
FR  27542.  27543;  May  10, 1993). 
Because  the  product  descriptions 
detailed  in  Sundstrand's  request  for  a 
scope  determination  were  dispositive  as 
to  whether  part  number  742973  was 
within  the  scope  of  the  order  on 
cylindrical  roller  bearings,  the 
Department  did  not  initiate  a  formal 
scope  inquiry.  Accordingly,  the  U.S. 
Customs  Service  has  been  instructed  to 
continue  to  suspend  liquidation  of  part 
742973  exported  by  Sundstrand. 

Best  Information  Available 

Curing  the  investigation,  Sundstrand, 
an  exporter  of  the  subject  merchandise 
which  was  identified  by  the 
Government  of  Singapore  (COS), 
refused  to  participate,  and  consequently 
received  a  rate  based  entirely  on  best 
information  available  (BlA)(see  Final 
Affirmative  Countervailing  Duty 
Determinations  and  Countervailing  Duty 
Orders:  Antifriction  Bearings  (other  than 
Tapered  Roller  Bearings)  and  Parts 
thereof  from  Singapore  (54  FR  19125, 
19126;  May  3, 1989)).  Section  776(c)  of 
the  Act  requires  the  Department  to  use 
BLA  "whenever  a  party  or  any  other 


person  refuses  or  is  unable  to  produce 
information  requested  in  a  timely 
manner  and  in  the  form  required,  or 
otherwise  significantly  impedes  an 
investigation  *  *  *"  See  also  19  CFR 
§  355.37.  In  determining  what  rate  to 
use  as  BIA,  the  Etepartment  follows  a 
two-tiered  methodology.  The 
Department  assigns  lower  rates  to  those 
respondents  who  cooperate  in  an 
administrative  review  (tier  two)  and 
rates  based  on  more  adverse 
assumptions  for  respondents  who  do 
not  cooperate  in  the  review,  or  who 
significantly  impede  the  proceeding 
(tier  one).  Cf  Allied  Signal  Aerospace 
Co.  V.  United  States,  996  F.  2d  1185 
(Fed.  Cir.  1993),  affd,  28  F.  3d  1188, 
cert,  denied.  1995  U.S.  Lexis  100  (1995) 
lAllied-Signal). 

In  these  reviews,  only  the  three 
related  Minebea  companies,  which 
accoimt  for  the  majority  of  Singaporean 
exports  to  the  United  States  of  the 
subject  merchandise,  responded  to  the 
Department's  questionnaires. 
Sundstrand  did  not  respond  to  our 
questionnaires.  Fiulhermore,  during  the 
course  of  the  1992  verification  of  the 
COS  questionnaire  response,  we 
examined  a  list  of  companies  which 
exported  subject  merchandise  to  the 
United  States  but,  for  reasons  unknown 
to  the  Department,  did  not  respond  to 
our  questionnaire  [see  the  April  8, 1994, 
Memorandum  to  Barbara  E.  Tillman 
Regarding  Verification  of  Questionnaire 
Response  in  1992  Administrative 
Review  of  CVD  Order  on  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From  ' 

Singapore — Covering  the  Period  January 
1.  1992  through  December  31,  1992,  at 
4,  which  is  on  file  in  the  Central 
Records  Unit,  Room  B-099  of  the 
Department  of  Commerce).  The  COS  did 
not  provide  any  information  regarding 
Sundstrand  or  the  other  companies' 
sales  or  exports  of  the  subject 
merchandise,  or  the  extent  to  which 
Sundstrand  or  these  companies 
participated  in  the  programs  reviewed. 
During  the  course  of  the  1993 
verification  of  the  COS  questionnaire 
response,  we  again  examined  a  list  of 
companies  which  exported  subject 
merchandise  to  the  United  States  but; 
did  not  respond  to  our  questionnaire 
[see  the  April  9, 1995,  Memorandum,  to 
Barbara  E.  Tillman  Regarding 
Verification  of  Questionnaire  Responses 
in  the  1993  Administrative  Review  of 
Countervailing  Duty  Order  on 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  From 
Singapore,  at  3,  which  is  on  file  in  the 
Central  Records  Unit.  Room  B-099  of 
the  Department  of  Commerce).  Again, 
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the  COS  did  not  provide  any 
information  regarding  Sundstrand  or  the 
other  companies'  sales  or  exports  of  the 
subject  merchandise,  or  the  extent  to 
which  they  participated  in  the  programs 
reviewed.  Therefore,  in  accordance  with 
section  776  of  the  Act  and  Allied-Signal, 
we  are  assigning  to  Sundstrand  and  all 
other  non-respondent  companies  a  first- 
tier  uncooperative  BIA  rate  for  both 
periods  of  review.  The  rate  we  are 
applying  for  the  periods  January  1, 

1992,  through  December  31, 1992,  and 
January  1, 1993,  through  December  31, 

1993,  is  9.11  percent  ad  valorem.  This 
rate  is  the  rate  that  has  been  assigned  to 
Sundstrand  in  each  review  since  the 
first  administrative  review  [see  Final 
Results  of  Countervailing  Duty 
Administrative  Review:  Antifriction 
Bearings  (other  than  Tapered  Roller 
Bearings)  and  Parts  thereof  from 
Singapore  (56  FR  26384;  June  7, 1991)). 

Calculation  Methodology  for 
Assessment  and  Cash  Deposit  Purposes 

In  accordance  with  our  standard 
practice,  for  both  periods  of  review,  we 
calculated  the  net  subsidy  on  a  country- 
wide basis  by  first  calculating  the 
subsidy  rate  for  each  company  subject  to 
the  administrative  review.  See 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review:  Certain 
Hot-Rolled  Lead  and  Bismuth  Carbon 
Steel  Products  from  the  United 
Kingdom,  60  FR  24833,  24834  (May  10, 
1995).  We  then  weight-averaged  the  rate 
received  by  each  company  using  as  the 
weight  the  company's  share  of  total 
exports  from  Singapore  to  the  United 
States  of  subject  merchandise,  including 
all  companies,  even  those  with  de 
minimis  and  zero  rates.  To  determine 
the  value  of  exports  for  the  Minebea 
group  of  companies,  we  added  the 
reported  total  exports  of  subject 
merchandise  to  the  United  States  by  the 
two  related  producers/exporters,  NMB 
and  Pelmec,  to  the  total  net  mark-up  on 
exports  of  subject  merchandise  to  the 
United  States  reported  by  the  related 
trading  company  respondent,  MSB.  To 
determine  the  value  of  exports  for 
Sundstrand  and  all  other  non- 
respondent  companies  based  on  BIA 
(see  Best  Information  Available,  above), 
we  subtracted  the  value  of  the  Minebea 
companies'  exports  of  subject 
merchandise  to  the  United  States  from 
the  total  value  of  exports  of  subject 
merchandise  to  the  United  States,  as 
reported  by  the  COS. 

We  then  summed  the  individual 
weight-averaged  rates  to  determine  the 
subsidy  from  all  programs  benefitting 
Singaporean  exports  of  subject 
merchandise  to  the  United  States. 
Because  the  country-wide  rate 


calculated  using  this  methodology  was 
above  de  minimis,  as  defined  by  19  CFR 
§  355.7,  for  both  periods  of  review,  we 
next  examined  the  net  subsidy  rate 
calculated  for  each  company  to 
determine  whether  individual  company 
rates  differed  significantly  from  the 
'  weighted-average  coimtry-wide  rate, 
pursuant  to  19  CFR  §  355.22(d)(3). 

For  both  periods  of  review,  we  found 
that  the  Minebea  companies  and  the 
non-respondent  companies  had 
significantly  different  net  subsidy  rates 
(zero  and  9.11  percent  ad  valorem, 
respectively);  therefore  all  companies 
are  treated  separately  for  assessment 
and  cash  deposit  piuposes  for  both 
periods. 

Analysis  of  Programs 

/.  Programs  Preliminarily  Determined 
Not  To  Confer  Subsidies  Investment 
Allowances  Under  Part  X  of  the 
Economic  Expansion  Incentives  Act 
(EEIA) 

Pelmec  and  NMB  received  tax 
deductions  under  this  program  during 
both  periods  of  review,  which 
petitioners  have  alleged  are 
countervailable.  The  Investment 
Allowance  program  was  originally 
established  under  Part  VIA  of  the  EEIA 
in  1979  to  encourage  investment  in 
Singapore.  The  Department  determined 
in  1985  that  the  investment  allowance 
program  under  Part  VIA  of  the  EEIA  was 
not  countervailable  [see  Final  Negative ' 
Countervailing  Duty  Determination: 
Certain  Textile  Mill  Products  and 
Apparel  from  Singapore,  50  FR  9840 
(March  12, 1985)  [Textiles)).  After  the 
Department's  determination  in  Textiles, 
the  EEIA  was  amended  so  that  the 
investment  allowance  program  was 
included  under  Part  X  of  the  EEIA  [see 
Final  Negative  Countervailing  Duty 
Determination:  Carbon  Steel  Wire  Rod 
from  Singapore  (53  FR  16304;  May  6, 
1988)  [Wire  Rod)).  Because  the 
investment  allowance  program  has  not 
been  examined  since  the  EELA  was 
amended,  we  are  doing  so  in  the  1992 
review.  (For  a  more  detailed  explanation 
of  the  Department's  decision  to  examine 
Part  X,  see  the  December  30, 1994, 
Memorandum  to  Barbara  E.  Tillman 
Regarding  1992  and  1993 
Administrative  Reviews  of  Antifriction 
Bearings  (AFBs)  from  Singapore — 
Investment  Allowance  Program,  Part  X 
of  the  Economic  Expansion  Incentives 
Act  (EEIA),  on  file  in  the  public  file  of 
the  Central  Records  Unit,  Room  B-099 
of  the  Department  of  Commerce.) 

Under  Part  X,  companies  are  granted 
a  tax  deduction  for  up  to  50  p>ercent  of 
the  investment  in  fixed  assets  made  by 
the  company  over  the  course  of  a 


project.  The  EEIA  authorizes  allowances 
for  a  project  in  any  of  the  following 
areas: 

a.  for  the  manufactiue  or  increased 
manufacture  of  any  product; 

b.  for  the  provision  of  specialized 
engineering  or  technical  services; 

c  for  research  and  development; 

d.  for  construction  operations; 

e.  for  reducing  the  consumption  of 
potable  water; 

f.  for  services  listed  under  section  16 
of  the  EEIA;  or 

g.  for  the  promotion  of  the  tourist 
industry  (other  than  a  hotel)  in 
Singapore. 

Ifan  investment  project  falls  within 
one  of  the  above  categories,  companies 
will  receive  an  allowance  if  the 
investment  meets  one  of  the  following 
criteria: 

•  the  investment  results  in  greater 
efficiency  in  resource  utilization; 

•  the  investment  introduces  a  new 
technology  into  an  existing  industry; 

•  the  project  is  significantly  more 
efficient  in  resource  utilization  than  the 
industry  average;  or 

•  the  project  produces  parts  and 
components  used  by  other  industries. 

We  verified  that,  under  each  of  the 
eligible  project  areas,  all  companies 
investing  in  new  plant  and  equipment 
are  eligible  to  participate  in  the  program 
and  that  any  such  company  which 
meets  the  above  criteria  will  be 
approved  to  receive  the  investment 
allowance.  Moreover,  we  found  no 
evidence  that  the  program  is  regional  or 
that  company  approval  is  contingent  on 
export.  Finally,  we  found  no  evidence 
that  the  program  is  limited  to  a  specific 
enterprise  or  industry,  or  a  group  of 
enterprises  or  industries.  There  are  a 
large  number  and  wide  variety  of  users 
of  the  program.  The  range  of  industries 
that  received  investment  allowances 
includes,  among  others,  food  & 
beverage,  textiles,  chemicals,  steel, 
paper,  minerals,  electronics,  plastics, 
furniture,  petroleum/coal,  rubber,  and 
niunerous  service  industries,  including 
hotels,  air  transport,  banking,  real  estate, 
accoimting,  information  technology, 
medical/health,  and  photography. 
Moreover,  the  AFBs  producers  are 
neither  a  dominant  nor  disproportionate 
recipient  of  the  investment  allowances, 
and  there  is  no  evidence  that  the  COS 
exercises  discretion,  in  general  or  across 
industries,  in  conferring  benefits.  Thus, 
we  preliminarily  determine  that  this 
program  is  not  countervailable  within 
the  meaning  of  section  701(a)  of  the  Act. 
(A  detailed  specificity  analysis  is  set 
forth  in  the  Memorandum  dated  July  28. 
1995,  1992  Administrative  Reviews  of 
the  Countervailing  Duty  Orders  on 
Antifriction  Bearings  and  Parts  Thereof 
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from  Singapore:  Part  X  of  the  EEIA — 
Investment  Allowances  which  is  on  file 
in  the  Central  Records  Unit,  Room  B- 
099  of  the  Department  of  Commerce.) 

n.  Programs  Preliminarily  Detennined 
Not  To  Be  Used 

We  examined  the  following  programs 
and  preliminarily  determine  that  the 
Minebea  group  of  companies  did  not 
apply  for  or  receive  benefits  under  these 
programs  during  either  the  1992  review 
period  or  the  1993  review  period: 

A.  Production  for  Export  imder  Part  VI 

of  the  EEIA 

B.  Monetary  Authority  of  Singapore 

Rediscount  Facility 

C.  Other  Tax  Incentives  imder  the  EEIA 

•  Part  IV:  Expansion  of  Established 
Enterprises 

•  Part  VII:  International  Trade 
Incentives 

•  Part  Vni:  Foreign  Loans  for 
Productive  Equipment 

•  Part  IX:  Royalties,  Fees  and 
Development  Contributions 

•  Part  XI:  Warehousing  and 
Servicing  Incentives 

D.  Incentives  Under  the  Income  Tax  Act 

•  Sections  14B  and  14C:  Double 
Deduction  of  Export  Promotion 
Expenses 

•  Section  14E:  Double  Deduction  for 
Research  and  Development 

•  Section  19B:  Write-Offs  of 
Payments  for  "Know-How",  Patents 
and  Manufacturing  Licenses 

E.  Programs  Administered  by  the 

Economic  Development  Board 

•  Capital  Assistance  Scheme 

•  Productive  Development 
Assistance  Scheme 

•  Initiatives  in  New  Technology 
Program 

F.  Program  Administered  by  the 

National  Science  Technology 
Board:  Research  &  Development 
Assistance  Scheme 
In  the  1993  review,  we  received  a 
submission  from  the  Torrington 
Company,  the  petitioner  in  this 
proceeding,  alleging  that  post-pioneer 
status  imder  Part  niA  of  the  EEIA  might 
have  been  granted  to  producers  of  the 
subject  merchandise.  We  examined  that 
program  and  preliminarily  determine 
that  the  producers/exporters  of  the 
subject  merchandise  did  not  apply  for  or 
receive  benefits  under  that  program  and 
were  not  granted  post-pioneer  status. 

Preliminary  Results  of  Reviews 

For  the  periods  January  1, 1992, 
through  December  31,  1992,  and  January 
1, 1993,  through  December  31, 1993,  we 
preliminarily  determine  the  net  subsidy 
to  be  zero  for  the  Minebea  group  of 
companies  (Pehnec,  NMB,  and  MSB) 


and  9.11  percent  ad  valorem  for  all 
other  companies  (see  Calculation 
Methodology  for  Assessment  and  Cash 
Deposit  Purposes,  above). 

If  the  final  results  of  these  reviews 
remain  the  same  as  these  preliminary 
results,  the  Department  intends  to 
instruct  the  U.S.  Customs  Service  to 
assess  the  following  countervailing 
duties  for  the  period  January  1, 1992, 
through  December  31, 1993: 


Manufacturer/Exporter 


Minet)ea  companies  (Pelmec,  NMB, 

and  MSB) 

All  Ottier  Companies 


Rate 
(per- 
cent) 


0.00 
9.11 


The  Department  also  intends  to 
instruct  the  U.S.  Customs  Service  to 
collect  a  cash  deposit  of  estimated 
countervailing  duties  of  zero  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  the  subject  merchandise  from  the 
Minebea  companies  (Pelmec,  NMB,  and 
MSB),  and  9.11  percent  of  the  f.o.b. 
invoice  price  on  all  shipments  of  the 
subject  merchandise  from  all  other 
companies  entered,  or  withdrawn  from 
warehouse,  for  consiunption  on  or  after 
the  date  of  publication  of  the  final 
results  of  these  reviews. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
r^uest  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefe  on 
these  preliminary  results  within  30  days 
of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  argiunents  raised  in 
case  briefe,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Parties  who  submit  written 
arguments  in  these  proceedings  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument.  AJay 
hearing,  if  requested,  will  be  held  seven 
days  after  the  scheduled  date  for 
submission  of  rebuttal  briefs.  Copies  of 
case  briefs  and  rebuttal  briefs  must  be 
served  on  interested  parties  in 
accordance  with  19  CFR  §  355.38(e). 

Representatives  of  parties  to  these 
proceedings  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under 
section  355.38(c),  are  due.  The 
Department  will  publish  the  final 
results  of  these  administrative  reviews 
including  the  results  of  its  analysis  of 


issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing. 

These  administrative  reviews  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  ofthe  Act  (19  U.S. 
C.  §  1675(a)(1))  and  19  CFR  §  355.22. 

Dated:  July  28, 1995. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  A 

Scope  of  The  Reviews 

The  products  covered  by  these  reviews, 
antifriction  bearings  (other  than  tapered 
roller  bearings),  mounted  or  unmounted,  and 
parts  thereof,  constitute  the  following 
separate  "classes  or  kinds"  of  merchandise  as 
outlined  below. 

(1)  Ball  Bearings,  Mounted  or  Unmounted, 
and  Parts  Thereof:  These  products  include  all 
antifriction  bearings  which  employ  balls  as 
the  rolling  element.  Such  merchandise  is 
classifiable  under  the  following  Harmonized 
Tariff  Schedule  (HTS)  item  numbers: 
8482.10.10,  8482.10.50,  8482.80.00, 
8482.91.00,  8482.99.10.  8482.99.70, 
8483.20.40,  8483.20.80,  8483.30.40, 
8483.30.80.  8483.90.20,  8483.90.30, 
8483.90.70.  8708.50.50,  8708.60.50,  and 
8708.99.50. 

(2)  Spherical  Roller  Bearings,  Mounted  or 
Unmounted,  and  Parts  Thereof:  These 
products  include  all  antifriction  bearings 
which  employ  spherical  rollers  as  the  rolling 
element.  Such  merchandise  is  classifiable 
under  the  following  HTS  item  numbers: 
8482.30.00,  8482.80.00,  8482.91.00, 
8482.99.50.  8482.99.70.  8483.20.40, 
8483.20.80.  8483.30.40,  8483.30.80. 
8483.90.20.  8483.90.30.  8483.90.70, 
8708.50.50,  8708.60.50,  and  8708.99.50. 

(3)  Cylindrical  Roller  Bearings.  Mounted  or 
Uimiounted,  and  Parts  Thereof:  These 
products  include  all  antifrictioc  bearings 
which  employ  cylindrical  rollers  as  the 
rolling  element.  Such  merchandise  is 
classifiable  under  the  following  HTS  item 
numbers:  8482.50.00,  8482.80.00.  8482.91.00. 
8482.99.70.  8483.20.40.  8483.20.80. 
8483.30.40,  8483.30.80.  8483.90.20. 
8483.90.30,  8483.90.70,  8708.50.50. 
8708.60.50.  and  8708.99.50. 

(4)  Needle  Roller  Bearings.  Mounted  or 
Unmounted,  and  Parts  Thereof:  These 
products  include  all  antifriction  bearings 
which  employ  needle  rollers  as  the  rolling 
element.  Such  merchandise  is  classifiable 
under  the  following  HTS  item  numbers: 
8482.40.00,  8482.80.00.  8482.91.00. 
8482.99.70.  8483.20.40.  8483.20.80. 
8483.30.40,  8483.30.80.  8483.90.20, 
8483.90.30,  8483.90.70,  8708.50.50, 
8708.60.50,  and  8708.99.50. 

(5)  Spherical  Plain  Bearings,  Mounted  or 
Unmounted,  and  Parts  Thereof:  These 
products  include  all  spherical  plain  bearings 
which  do  not  employ  rolling  elements  and 
include  spherical  plain  rod  ends.  Such 
merchandise  is  classifiable  under  the 
following  HTS  item  numbers:  8483.30.40. 
8483.30.80,  8483.90.20.  8483.90.30, 
8485.90.00,  and  8708.99.50. 

These  reviews  cover  all  of  the  subject 
bearings  and  parts  thereof  outlined  above 


with  certain  limitations.  With  regard  to 
finished  parts  (inner  race,  outer  race,  cage, 
rollers,  balls,  seals,  shields,  etc.).  all  such 
parts  are  included  in  the  scope  of  this  review. 
For  unfinished  parts  (inner  race,  outer  race, 
rollers,  balls,  etc.),  such  parts  are  included  if 
(1)  they  have  been  heat  treated,  or  (2)  heat 
treatment  is  not  required  to  be  performed  on 
the  part.  Thus,  the  only  unfinished  parts  that 
are  not  covered  by  this  review  are  those 
which  will  be  subject  to  heat  treatment  after 
importation. 

(FR  Doc.  95-19258  Filed  8-3-95;  8:45  am] 
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Ceramic  Tile  From  Mexico;  Finai 
Results  of  Ck>untervaiiing  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conmierce. 
ACTION:  Notice  of  Final  Results  of 
Countervailing  Duty  Administrative  • 
Review, 

summary:  On  May  18, 1995,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  its  preliminary  results  of 
administrative  review  of  the 
coimtervailing  duty  order  on  ceramic 
tile  from  Mexico  (60  FR  267177)  for  the 
period  January  1, 1993  through 
December  31, 1993.  We  have  now 
completed  this  review  and  determine 
the  total  bounty  or  grant  to  be  0.48 
percent  ad  valorem  for  all  companies.  In 
accordance  with  19  CFR  355.7,  any  rate 
less  than  0.5  percent  ad  valorem  is  de 
minimis.  We  will  instruct  the  U.S. 
Customs  Service  to  assess 
countervailing  assess  countervailing 
duties  as  indicated  above. 
EFFECTIVE  DATE:  August  4,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Longest  or  Kelly  Parkhill,  Office 
of  Countervailing  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W..  Washington,  D.C.  20230; 
telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  18, 1995,  the  DeparFederal 
Register  (60  FR  26717)  the  preliminary 
results  of  its  administrative  review  of 
the  countervailing  duty  order  on 
ceramic  tile  from  Mexico  (47  FR  20012; 
May  10, 1982).  The  Department  has  now 
completed  this  administrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  On 


June  19, 1995.  a  case  brief  was 
submitted  by  Ceramica  Regiomontana, 
S.A.,  a  producer  of  the  subject 
merchandise  which  exported  ceramic 
tile  to  the  United  States  dimng  the 
review  period  (respondent). 

The  review  period  is  January  1, 1993, 
through  December  31, 1993.  This  review 
involves  40  comi>anies  and  the 
following  programs: 

(1)  BANCOMEXT  Financing  for 
E^qporters; 

(2)  The  Program  for  Temporary 
Importation  of  Products  used  in  the 
Production  of  Exports  (PITEX); 

(3)  NAFINSA  Long-Term  Loans 

(4)  Other  BANCOMEXT  preferential 
financing; 

(5)  Other  Dollar-Denominated 
Financing  Programs; 

(6)  Fiscal  Promotion  Certificates 
(CEPROFI); 

(7)  Import  duty  reductions  and 
exemptions; 

(8)  State  tax  incentives; 

(9)  Article  15  Loans; 

(10)  NAFINSA  FONEI-type  financing; 
and 

(11)  NAFINSA  FOGAIN-type 
financing. 

Applicable  Statute  and  Regulations 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act.  Unless 
otherwise  indicated,  all  citations  to  the 
statute  and  to  the  Department's 
regulations  are  in  reference  to  the 
provisions  as  they  existed  on  December 
31, 1994. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  Mexican  ceramic  tile, 
including  non-mosaic,  glazed,  and 
unglazed  ceramic  floor  and  wall  tile. 
During  the  review  period,  such 
merchandise  was  classifiable  under  the 
Harmonized  Tariff  Schedule  (HTS)  item 
numbers  6907.10.0000,  6907.90.0000, 
6908.10.0000.  and  6908.90.0000.  The 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

Calculation  Methodology  for 
Assessment  and  Cash  Deposit  Purposes 

We  calculated  the  total  boimty  or 
grant  on  a  coimtry-wide  basis  by  first 
calculating  the  boimty  or  grant  for  each 
company  subject  to  the  administrative 
review.  We  then  weight-averaged  the 
rate  received  by  each  company,  even 
those  with  de  minimis  and  zero  rates, 
using  as  the  weight  its  share  of  total 
Mexican  exports  to  the  United  States  of 
subject  merchandise.  We  then  summed 
the  individual  companies'  weighted- 


average  rates  to  determine  the  bounty  or 
grant  from  all  programs  benefitting 
exports  of  subject  merchandise  to  the 
United  States.  Since  the  coimtry-wide 
rate  calculated  using  this  methodology 
was  de  minimis,  as  defined  by  19  CFR 
§  355.7,  no  further  calculations  were 
necessary. 

Analysis  of  Comments 

Comment  1 .-  As  in  past  reviews, 
Ceramica  Regiomontana  contends  that 
the  Department  does  not  have  the  legal 
authority  to  assess  countervailing  duties 
on  ceramic  tile  from  Mexico  and  must 
terminate  the  review.  Effective  April  23. 
1985,  the  date  ofthe  "Understanding 
Between  the  United  States  and  Mexico 
regarding  Subsidies  and  Countervailing 
Ehities"  (the  Understanding),  Mexico 
became  a  "country  under  the 
Agreement."  Therefore,  Ceramica 
Regiomontana  argues  that  19  U.S.C. 
1671  requires  an  affirmative  injury 
determination  as  a  prerequisite  to  the 
imposition  of  countervailing  duties  on 
any  Mexican  merchandise  imported  on 
or  after  April  23, 1985.  Furthermore, 
Ceramica  Regiomontana  argues  that  the 
only  applicable  statutory  authority  for 
this  review  would  be  19  U.S.C.  1303; 
however,  because  Mexico  became  a 
country  under  the  Agreement,  the 
provisions  of  section  1303  could  no 
longer  apply.  Therefore,  Ceramica 
Regiomontana  maintains  the 
Department  has  no  authority  to  conduct 
this  review  and  the  review  should  be 
terminated. 

Department's  Position:  We  fully 
addressed  this  issue  in  a  previous 
administrative  review  of  this 
countervailing  duty  order.  See  Ceramic 
Tile  from  Mexico;  Final  Results  of 
Countervailing  Duty  Administrative 
Review  (55  FR  50744;  December  10, 
1990).  The  OTmd  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit  (Federal 
Circuit)  have  sustained  the     - 
Department's  legal  pKisition  that 
Mexican  imports  subject  to  an 
outstanding  countervailing  duty  order 
already  ineffect  when  Mexico  entered 
into  the  Understanding  are  not  entitled 
to  an  injury  test  pursuant  to  section  701 
of  the  Act  and  paragraph  5  of  the 
Understanding  (Ceramica 
Regiomontana,  S.A.,  et.  al  v.  United 
States,  Slip  Op.  96-78,  Court  No.  89- 
06-00323  (May  5, 1994)  (Ceramica 
Regiomontana"];  Cementos  Anajuac  del 
Golfo.  S.A.  V.  U.S.,  879  F.2d  847  (Fed. 
Or.  1989),  cert,  denied,  110  S.CT.  1318 
(1989)).  The  countervailing  duty  order 
on  ceramic  tile  from  Mexico  was 
published  prior  to  Mexico's  entering 
into  the  Understanding  and,  therefore, 
imports  of  ceramic  tile  are  not  entitled 
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to  an  injury  test  pursuant  to  section  701 
of  the  Act. 

Comment  2:  As  in  past  administrative 
reviews,  Ceramica  Regiomontana 
contends  that  the  Department 
incorrectly  treated  the  benefit  from  the 
PITEX  program  as  a  grant.  According  to 
Ceramica  Regiomontana,  PITEX  benefits 
should  be  calculated  as  interest-free 
loans  similar  to  the  Department's 
treatment  of  loan  duty  deferrals  under  a 
Peruvian  program  in  Cotton  Sheeting 
and  Sateen  /rom  Peru;  Final  Results  of 
Administrative  Review  of  Countervailing 
Duty  Order  (49  PR  34542). 

Ceramica  Regiomontana  contends  that 
the  Department  provides  no  legal 
justification  for  rehising  to  treat  PITEX 
as  an  interest-free  loan  rather  than  a 
grant  in  Certain  Textile  Mill  Products 
from  Mexico;  Final  Results  of 
Countervailing  Duty  Administrative 
Review  (56  FR  50858).  Furthermore, 
Ceramica  Regiomontana  argues  that  the 
Department  bases  its  refusal  to  calculate 
PITEX  as  an  interest-fi«e  loan  on  the 
difficulty  of  doing  the  calculation. 
Ceramica  Regiomontana  maintains  that 
although  there  is  no  certainty  whether  a 
company  will  ultimately  be  exempt 
from  payment  of  all  or  a  portion  of  the 
duty,  the  deferral  should  be  treated  as 
a  loan  rather  than  a  grant  in  accordance 
with  legal  requirements. 

Department's  Position:  We  fully 
addressed  this  issue  in  the  previous 
administrative  review  of  this  case.  See 
Ceramic  Tile  from  Mexico;  Final  Results 
of  Countervailing  Duty  Administrative 
Review  (60  FR  19022;  April  14, 1995). 
We  stated  that,  under  PITEX,  an 
exporter  may  temporarily  import 
machinery  for  five  years.  At  the  end  of 
five  years,  the  exporter  can  renew  the 
temporary  stay  on  an  annual  basis 
indefinitely.  Since  payment  of  import 
duties  upon  conversion  to  permanent 
import  status  is  based  on  the 
depreciated  value  of  the  equipment  at 
the  time  it  is  converted  to  permanent 
import  status,  the  exporter  can  on  an 
annual  basis  continue  the  temporary 
import  status  after  the  initial  five  year 
period  until  the  depreciated  value  of  the 
equipment  is  zero  and  no  import  duties 
are  owed.  Therefore,  duty  exemptions 
under  PITEX  are  properly  treated  as 
grants,  and  we  expensed  them  in  full  at 
Uie  time  of  importation,  when  the 
exporters  otherwise  would  have  paid 
duties  on  the  imported  machinery.  Id.; 
Final  Negative  Countervailing  Duty 
Determination;  Silicon  Metal  From 
Brazil  (56  FR  26988).  Ceramica 
Regiomontana  has  presented  us  with  no 
new  evidence  or  arguments  on  this 
issue. 

Comment  3:  Ceramica  Regiomontana 
argues  that  the  calculation  of  the  PITEX 


net  subsidy  is  incorrect  because  the 
Department  improperly  divided  the 
PITEX  benefit  by  each  company's  total 
exports.  Ceramica  Regiomontana 
contends  that,  since  the  machinery 
imported  under  the  PITEX  program  may 
be  used  to  produce  products  for  both  the 
export  and  domestic  markets,  the 
benefits  from  the  program  should  be 
divided  by  total  sales  rather  than  by 
total  exports.  Furthermore,  Ceramica 
Regiomontana  argues  that  the  program 
does  not  limit  the  use  of  imported 
machinery  to  production  for  export 
products  only.  According  to  Ceramica 
Regiomontana.  machinery  imported  by 
the  company  is  used  for  production  of 
merchandise  for  both  export  and 
domestic  markets. 

Ceramica  Regiomontana  claims  that 
the  Department's  allocation  method  in 
PITEX  is  incorrect  because  it  does  not 
measure  the  benefit  of  the  subsidy  to  the 
recipient  and  the  proper  method  of 
allocation  would  be  based  on  total  sales. 

Department's  Position:  We  disagree. 
In  order  to  meet  the  eligibility  criteria 
for  the  PITEX  program,  a  company  is 
required  to  have  a  proven  export  record, 
and  to  use  the  imported  merchandise 
(both  raw  materials  and  equipment)  in 
the  production  of  goods  for  export. 
Since  receipt  of  benefits  under  PITEX  is 
tied  to  the  company's  exports,  thereby 
making  the  program  an  export  subsidy, 
the  proper  basis  for  allocation  of  these 
benefits  is  total  exports,  as  opposed  to 
total  sales.  See  Certain  Textile  Milt 
Products  from  Mexico;  Final  Results  of 
Countervailing  Duty  Administrative 
Review  (56  FR  12175, 12178;  March  22, 
1991). 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  total  bounty  or  grant  to  be 
0.48  percent  ad  valorem  for  all 
companies.  In  accordance  with  19  CFR 
§  355.7,  any  rate  less  than  0.5  percent  ad 
valorem  is  de  minimis. 

Therefore,  the  Department  will 
instruct  the  Customs  Service  to 
liquidate,  without  regard  to 
countervailing  duties,  shipments  of  this 
merchandise  from  all  companies  on  or 
after  January  1, 1993,  and  on  or  before 
December  31, 1993. 

The  Department  will  instruct  the 
Customs  Service  to  collect  cash  deposits 
of  estimated  countervailing  duties  at  a 
zero  rate,  as  provided  by  section 
751(a)(1)  of  the  Act,  on  shipments  of 
this  merchandise  bom  all  companies 
entered,  or  withdrawn  bom  warehouse, 
for  consiunption  on  or  after  the  date  of 
publication  of  this  notice.  This  deposit 
requirement  shall  remain  in  effect  imtil 
publication  of  the  final  results  of  the 
next  administrative  review. 


This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)).  19  CFR 
§  355.22  and  19  CFR  355.25. 

Dated:  July  28, 1995.  . 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  95-19253  Filed  8-3-95;  8:45  am] 
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[(C-42S-812)] 

Certain  Lead  and  Bismuth  Cart>on 
Steel  Products  From  Germany; 
Termination  of  Countervailing  Duty 
Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Conunerce. 

ACTION:  Notice  of  Termination  of 
Coimtervailing  Duty  Administration 
Review  (01/01/94-12/31/94). 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  terminating  the 
countervailing  administrative  review  of 
certain  hot-rolled  lead  and  bismuth 
carbon  steel  products  from  Germany 
initiated  on  April  14, 1995  (60  FR 
19017). 

EFFECTIVE  DATE:  August  4, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Russell  Morris  or  Robert  Copyak,  Office 
of  CountervaiUng  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-2786. 
SUPPLEMENTARY  INFORMATION:  On  March 
7, 1995,  the  Department  published  in 
the  Federal  Register  (60  FR  12540)  a 
notice  of  "Opportimity  to  Request 
Administrative  Review"  on  the 
countervailing  duty  order  (58  FR  15325; 
March  22, 1993)  on  certain  lead  and 
bismuth  carbon  steel  products  bom 
Germany  for  the  period  January  1,  1994 
through  December  31, 1994.  On  March 
31, 1995,  Inland  Steel  Bar  Co.  and  USS/ 
Kobe  Steel  Co.,  domestic  producers, 
requested  an  administrative  review  of 
the  subject  countervailing  duty  order. 
No  other  interested  party  requested  the 
review. 

On  April  14, 1995,  the  E)epartment 
published  a  notice  of  initiation  of  a 
review  of  the  order  (60  FR  19017).  On 
May  31, 1995,  Inland  Steel  Bar  Co.  and 
USS/Kobe  Steel  Co.  withdrew  their 
requests  for  an  administrative  review. 
Because  the  requests  for  withdrawal 
were  timely  pursuant  to  19  CFR 
355.22(a)(3),  the  Department  is 
terminating  this  review. 


This  notice  is  published  in 
accordance  with  19  CFR  355.22(a)(3). 

Dated:  July  26. 1995. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
|FR  Doc.  95-19254  Fileri  8-3-95;  8:45  am] 
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[C-533-807] 

Sulfanilic  Acid  From  India;  Termination 
of  Countervailing  Duty  Administrative 
Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Termination  of 
Countervailing  Duty  Administrative 
Review  (01/01/94-12/31/94). 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  terminating  the 
countervailing  duty  administrative 
review  of  the  order  on  sulfanilic  acid 
from  India  initiated  on  April  14, 1995 
(60  FR  19017). 

EFFECTIVE  DATE:  August  4. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Russell  Morris  or  Lorenza  Olivas,  Office 
of  Countervailing  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION:  On  March 
7, 1995  the  Department  published  in  the 
Federal  Register  (60  FR  12540)  a  notice 
of  "Opportunity  to  Request 
Administrative  Review"  of  the 
countervailing  duty  order  (58  FR  12026; 
March  2, 1993)  on  sulfanihc  acid  from 
India  for  the  period  January  1, 1994 
through  December  31, 1994.  On  March 
29,  1995,  Kokan  Syntiietics  and  M/S 
Kay  International  From  India  requested 
that  the  Department  conduct  a  review  of 
the  subject  countervailing  duty  order. 
No  other  interested  party  requested  a 
review. 


On  April  14, 1995,  the  Department 
published  a  notice  of  initiation  of  a 
review  of  the  order  (60  FR  19017).  On 
June  26, 1995,  Kokan  Synthetics  and  M/ 
S  Kay  International  withdrew  their 
request  for  an  administrative  review. 
Because  the  request  for  withdrawal  was 
timely  pursuant  to  19  CFR  355.22(a)(3), 
the  Department  is  terminating  this 
review. 

This  notice  is  published  in 
accordance  with  19  CFR  355.22(a)(5). 


Dated:  July  28. 1995. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  95-19256  Filed  8-3-95;  8:45  am] 
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10-357-002] 

Wool  From  Argentina;  Termination  of 
Countervailing  Duty  Administrative 
Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Termination  of 
CountervaiUng  Duty  Administration 
Review  (01/01/94-12/31/94). 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  terminating  the 
countervailing  duty  administrative 
review  of  wool  bom  Argentina  initiated 
on  May  15, 1995  (60  FR  25885). 
EFFECTIVE  DATE:  August  4,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Russell  Morris  or  Lorenza  Olivas,  Office 
of  Countervailing  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-2786. 
SUPPLEMENTARY  INFORMATION:  On  March 
31, 1995,  the  Department  pubhshed  in 
the  Federal  Register  (60  FR  16620)  a 
notice  of  intent  to  revoke  the 
countervailing  duty  order  on  wool  from 
Argentina  (48  FR  14423;  April  4. 1983)). 
On  April  4, 1995,  the  Department 
published  a  notice  of  "Opportunity  to 
Request  Administrative  Review"  (60  FR 
17052)  of  the  coimtervailing  duty  order 
on  wool  from  Argentina  for  the  period 
January  1, 1994  trough  December  31, 
1994.  On  April  21, 1995,  the  American 
Sheep  Industry  Association  (ASIA), 
petitioner,  requested  that  the 
Department  conduct  an  administrative 
review  of  the  countervailing  duty  order 
on  wool  from  Argentina  in  response  to 
the  Department's  notice  of  intent  to 
revoke  the  order  pursuant  to  section 
355.25(d)(4)(iii)  of  the  Department 
regulations.  No  other  interested  party 
requested  the  review.  On  May  15, 1995, 
the  Department  published  a  notice  of 
initiation  of  a  review  of  the  order  (60  FR 
19017).  On  July  3, 1995,  the  Departinent 
published  a  notice  of  "Determination 
Not  to  Revoke  Countervailing  Duty. 
Orders"  on  wool  from  Argentina  (60  FR 
34518). 

On  June  30, 1995,  die  ASIA  clarified 
its  April  21, 1995  request  for  an 
administrative  review.  ASIA  asked  that 
its  April  21, 1995  request  be  considered 
an  objection  to  the  Department's  notice 


of  intent  to  revoke  the  order,  and 
withdrew  its  request  for  an 
administrative  review.  For  this  reason 
and  because  the  request  for  withdrawal 
was  timely  pursuant  to  19  CFR  355.22 
(a)(3)(a),  the  Department  is  terminating 
this  review. 

The  notice  is  pubUshed  in  accordance 
witii  19  CFR  355.22(a)(3). 

Dated:  July  28, 1995. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  95-19255  Filed  8-3-95;  8:45  ami 
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North  American  Free-Trade  Agreement 
(NAFTA),  Article  1904;  Binational  Panel 
Reviews;  Request  for  Panel  Review 

AGENCY:  NAFTA  Secretariat,  United 
States  Section,  International  Trade 
Administration,  Department  of 
Commerce. 

ACTION:  Notice  of  first  request  for  panel 
review. 

SUMMARY:  On  July  26, 1995  Tubos  de 
Acero  de  Mexico,  S.A.  (TAMSA)  filed  a 
First  Request  for  Panel  Review  with  the 
U.S.  Section  of  the  NAFTA  Secretariat 
pursuant  to  Article  1904  of  the  North 
American  Free  Trade  Agreement.  Panel 
review  was  requested  of  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value  made  by  the  International  Trade 
Administration  respecting  Oil  Country 
Tubular  Goods  from  Mexico.  This 
determination  was  published  in  the 
Federal  Register  on  June  28,  1995  (60 
FR  33567).  The  NAFTA  Secretariat  has 
assigned  Case  Niunber  USA-95-1904- 
04  to  this  request. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  D.C.  20230,  (202)  482- 
5438. 

SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is  ' 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidiunping  or 
coimtervailing  duty  law  of  die  coimtry 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1 . 
1994,  the  Government  of  the  United 
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States,  the  Government  of  Canada  and 
the  Govenunent  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  pubUshed  in  the 
Federal  Register  on  February  23, 1994 
(59  FR  8686).  The  panel  review  in  this 
matter  will  be  conducted  in  accordance 
with  these  Rules. 

A  first  Request  for  Panel  Review  was 
filed  urith  the  U.S.  Section  of  the 
NAFTA  Secretariat,  pursuant  to  Article 
1904  of  the  Agreement,  on  July  26, 1995, 
requesting  panel  review  of  the  final 
antidumping  duty  administrative  review 
described  above. 

The  Rules  provide  that: 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in 

'  whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  August  25, 1995); 

(b)  A  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is 
September  11, 1995);  and 

(c)  The  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 

Dated:  August  1,1995. 
James  R.  HoOwiii, 

U.S.  Secretary.  NAFTA  Secretariat. 

[FR  Doc.  95-19268  Filed  8-3-95;  8:45  am] 

nUMO  COM  3610-OT-M 


National  Oceanic  and  Atmospheric 
Administration 


P.D.  072795A] 

Nortt)  Pacific  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Coimcil's  (Council) 
Scientific  and  Statistical  Committee 
(SSC)  will  meet  by  teleconference. 


DATES:  The  teleconference  will  be  held 
on  August  17, 1995,  beginning  at  9:00 
a.m.  (Alaska  Standard  Time). 
ADDRESSES:  Listening  stations  for  the 
public  will  be  made  available  in  Seattle, 
Juneau  and  Anchorage,  AK.  Please 
contact  the  Council  office  for  more 
information. 

Council  address:  North  Pacific 
Fishery  Management  Coimcil,  P.O.  Box 
103136,  Anchorage,  AK  99510. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Witherell,  North  Pacific  Fishery 
Management  Council;  telephone: 
(907) 271-2809. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  review  the 
Environmental  Assessment/Regulatory 
Impact  Review  of  the  proposed 
alternatives  for  trawl  closure  areas  in 
Bristol  Bay  to  protect  red  king  crabs.  An 
economic  analysis  has  been 
incorporated  into  the  revised  draft 
dociunent.  If  acceptable  to  the  SSC,  and, 
if  there  are  only  minor  changes,  the 
document  will  be  released  for  public 
review  on  August  25, 1995,  allowing  for 
a  minimum  30-day  review  period.  The 
Council  is  scheduled  to  take  final  action 
on  this  amendment  in  September. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Helen  Allen,  (907) 
271-2809,  at  least  5  working  days  prior 
to  the  meeting  date. 

Dated:  July  28. 1995. 
Donald  J.  Leedy, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  95-19166  Filed  8-3-95;  8:45  ami 

BltLMG  COOS  3S1»-22-F 


Technology  Administration 

Technology  Administration 
Performance  Review  Board 
Membership 

July  1995. 

The  Technology  Administration 
Performance  Review  Board  reviews 
performance  appraisals,  agreements, 
and  recommended  actions  pertaining  to 
employees  in  the  Senior  Executive 
Service  and  performance-related  pay 
increases  for  ST-31904  employees,  and 
makes  appropriaterecommendations  to 
the  Appointing  Authority  concerning 
such  matters  in  such  a  manner  as  will 
ensure  the  fair  and  equitable  treatment 
of  these  individuals. 

Individuals  who  are  newly  appointed 
by  the  Appointing  Authority  to 


membership  on  the  Technology 
Administration  Performance  Review 
Board  are  listed  below: 
Andrew  W.  Fowell,  Chief  (C) 
Chief,  Fire  Safety  Engineering  Division 
Building  and  Fire  Research  Laboratory 
National  Institute  of  Standards  and 

Technology 
Geithersburg,  MD  20899 
Appointment  Expires:  12/31/97 
Robert  J.  Mayher  (C) 
Director,  Office  of  Spectrum  Plans  and 

PoUcies 
Office  of  Spectrum  Management 
National  Telecommunications  and 

Information  Administration 
Washington,  DC  20230 
Appointment  Expires:  12/31/97 
Stanley  D.  Rasberry  (C) 
Chief,  Office  of  Measurement  Services 
Technology  Services 
National  Institute  of  Standards  and 

Technology 
Gaithersburg,  MD  20899 
Appointment  Expires:  12/31/97 

The  following  represents  the  full 
membership  and  expiration  dates  of  the 
members'  appointments  to  the 
Technology  Administration 
Performance  Review  Board  General  and 
Limited  Groups. 
Karl  BeU  (C) 

Deputy  Director  of  Administration 
Office  of  the  Director  of  Administration 
National  Institute  of  Standards  and 

Technology 
Gaithersburg,  MD  20899 
Appointment  Expires:  12/31/96 
Kelly  Games  (NC) 
Deputy  Assistant  Secretary  for 

Technology  Policy 
Technology  Administration 
Washington,  DC  20230 
Appointment  Expires:  12/31/96 
Andrew  W.  Fowell,  Chief  (C) 
Chief,  Fire  Safety  Engineering  Division 
Building  and  Fire  Research  Laboratory 
National  Institute  of  Standards  and 

Technology 
Gaithersburg,  MD  20899 
Appointment  Expires:  12/31/97 
William  W.  Fox  (C) 

Director,  Office  of  Protected  Resources 
National  Marine  Fisheries  Service 
National  Oceanic  and  Atmospheric 
Washington,  DC  20233 
Appointment  Expires:  12/31/96 
Frederick  Johnson  (C) 
Associate  Director  for  Computing 
Computing  and  AppUed  Mathematics 

Laboratory 
National  Institute  of  Standards  & 

Technology 
Gaithersburg,  MD  20899 
Appointment  Expires:  12/31/96 
Samuel  Kramer  (C) 
Associate  Director 
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Office  of  the  Director 

National  Institute  of  Standards  and 

Technology 
Gaithersburg,  MD  20899 
Appointment  Expires:  12/31/96 
Ronald  E.  Lawson  (C) 
Assistant  Secretary  for  Technology 

Policy 
National  Technical  Information  Service 
Technology  Administration 
Springfield,  VA  22161 
Appointment  Expires:  12/31/96 
Robert  J.  Mayher  (C) 
Director,  Office  of  Spectrum  Plans  and 

Policies 
Office  of  Spectrum  Management 
National  Telecommunications  and 

Information  Administration 
Washington.  DC  20230 
Appointment  Expires:  12/31/97 
Harry  I.  McHenry  (C) 
Chief.  Materials  Reliability  Division 
Materials  Science  and  Engineering 

Laboratory 
National  Institute  of  Standards  and 

Technology 
Boulder,  CO  80303 
Appointment  Expires:  12/31/96 
Robert  Scace  (C) 
Director,  Office  of  Microelectronics 

Programs 
Electronics  and  Electrical  Engineering 

Laboratory 
National  Institute  of  Standards  and 

Technology 
Gaithersburg,  MD  20899 
Appointment  Expires:  12/31/96 
Stanley  D.  Rasberry  (C) 
Chief,  Office  of  Measurement  Services 
Technology  Services 
National  Institute  of  Standards  and 

Technology 
Gaithersburg,  MD  20899 
Appointment  Expires:  12/31/97 
Kathryn  D.  Sulhvan  (PAS) 
Chief  Scientist 
National  Oceanic  and  Atmospheric 

Administration 
Washington,  DC  20230 
Appointment  Expires:  12/31/96 
Ranee  A.  Velapoldi  (C) 
Chief,  Surface  and  Microanalysis 

Science  Division 
Chemical  Science  and  Technology 

Laboratory 
National  Institute  of  Standards  and 

Technology 
Gaithersburg,  MD  20899 
Appointment  Expires:  12/31/96. 

Dated:  July  28. 1995. 
Mary  L.  Good, 

Under  Secretary  for  Technology.  Technology 
Administration,  Department  of  Commerce. 
(FR  Doc.  95-19178  Filed  8-3-95;  8:45  am] 

SiUJNG  CODE  3610-1S^ 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Rescission  of  a  Request  to  Consult  on 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  the 
Federative  Republic  of  Brazir 

July  31, 1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  United  States  Government  has 
decided  to  rescind  the  request  made  on 
April  26, 1995  to  consult  on  imports  of 
men's  and  boys'  wool  coats  other  than 
suit  type  in  Category  434.  Should  it 
become  necessary  to  discuss  this 
category  with  the  Government  of  the 
Federative  Republic  of  Brazil  at  a  later 
date,  further  notice  will  be  published  in 
the  Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994).  Also 
see  60  FR  27273,  pubUshed  on  May  23, 
1995. 
Rita  0.  Hayes, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreemen  ts. 

[FR  Doc.  95-19262  Filed  8-3-95;  8:45  am) 

WLUNQ  CODE  3510-OfWF 


Increase  of  a  Guaranteed  Access  Level 
for  Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  Costa 
Rica 

July  31, 1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
guaranteed  access  level. 

EFFECTIVE  DATE:  August  8,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Aime  Novak,  International  Trade 


Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  level,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPtfMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.Q  1854). 

On  request  of  the  Government  of 
Costa  Rica,  the  United  States 
Government  has  agreed  to  increase  the 
1995  Guaranteed  Access  Level  (GAL)  for 
Categories  347/348. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994).  Also 
see  59  FR  62717,  published  on 
December  6, 1994;  and  55  FR  21047, 
published  on  May  22, 1990;  and  59  FR 
62715,  published  on  December  6, 1994. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

July  31, 1995. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  Novemt)er  29. 1994.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Costa  Rica  and  exported 
during  the  twelve-month  period  which  began 
on  January  1. 1995  and  extends  through 
December  31, 1995. 

Effective  on  August  8, 1995,  you  are 
directed  to  increase  the  current  Guaranteed 
Access  L«vel  for  the  Categories  347/348  to 
2,100.000  dozen. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely,  « 

Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  95-19264  Filed  8-3-95;  8:45  am] 

BILUNG  CODE  3S10-DA-F 
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Adjustment  of  Import  Umits  and 
Guaranteed  Access  Levels  for  Certain 
Cotton,  Wool  and  Itan-Made  Fit>er 
Textile  Products  Produced  or 
Manufactured  In  tt>e  Dominican 
Reput)lic 

July  31, 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACDON:  Issiiing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits  and  guaranteed  access  levels. 

EFFECTIVE  DATE:  August  8, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricidtural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

On  the  request  of  the  Government  of 
the  Dominican  Republic,  the 
Government  of  the  United  States  agreed 
to  increase  the  1995  guaranteed  access 
levels  for  Categories  339/639  and  433. 
Also,  the  ourent  limit  for  Category  633 
is  being  increased  by  appUcation  of 
swing,  reducing  the  limit  for  Categories 
342/642. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994).  Also 
see  60  FR  17321,  published  on  April  5, 
1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 


implementation  of  certain  of  their 

provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  fior  the  Implementation  of  Textile 
Agreements' 

July  31, 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  30, 1995,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  impwrts  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  the  Dominican  Republic 
and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1995  and 
extends  through  December  31, 1995. 

Effective  on  August  8, 1995,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-montti 
limit' 

342/642  

633  

537,047  dozen. 
114.1 17  dozen. 

'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,1994. 

The  guaranteed  access  levels  (GALs)  for 
Categories  342/642  and  633  remain 
unchanged.  You  are  directed  also  to  increase 
the  GALs  for  the  following  categories: 


Category 

Guaranteed  access 
level 

339/639  

433  „ 

1,350,000  dozen. 
61,000dozea 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fell  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  95-19265  Filed  8-3-95;  8:45  am] 

BILUNQ  CODE  3S10-OR-F 


Increase  Guaranteed  Access  Level  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  In 
Guatemala 

July  31. 1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

guaranteed  access  level. 

EFFECTIVE  DATE:  August  8, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  level,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

On  request  of  the  Government  of 
Guatemala,  the  Government  of  the 
United  States  has  agreed  to  increase  the 
1995  guaranteed  access  level  (GAL)  for 
Categories  347/348. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994).  Also 
see  60  FR  14931,  published  on  March 
21, 1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

July  31, 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  15, 1995,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imfxjrts  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 


manufectiued  in  Guatemala  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1995  and  extends  through 
December  31, 1995. 

Effective  on  August  8, 1995,  you  are 
directed  to  increase  the  guaranteed  access 
level  for  Categories  347/348  to  1,600,000 
dozen. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  fells  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
fUta  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  95-19263  Filed  8-3-95;  8:45  am] 
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Amendment  and  Adjustment  of  Import 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  Poland 

July  31, 1995. 

AGENCY:  Conunittee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  amending 

and  adjusting  limits. 

EFFECTIVE  DATE:  August  8, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  iJ.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6718.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Pursuant  to  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC),  the  current  limits  are  being 
amended  for  textile  products,  produced 
or  memufactured  in  Poland  and  exported 
during  the  period  beginning  on  January 
1, 1995  and  extending  through 
December  31, 1995.  These  limits  are 
being  amended  because  Poland  is  now 
a  member  of  the  World  Trade 
Organization  (WTO).  Also,  the  limit  for 
Category  443  is  being  increased  by 
recrediting  unused  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
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Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
pubUshed  on  December  20, 1994).  Also 
see  59  FR  62718,  published  on 
December  6, 1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implonentation  of  Textile 
Agreements 

July  31, 1995. 
Conufiissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  29, 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Poland  and  exjKirted  during 
the  twelve-month  period  beginning  on 
January  1, 1995  and  extending  through 
December  31, 1995. 

Effective  on  August  8, 1995,  you  are 
directed,  pursuant  to  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC), 
to  increase  the  limits  for  the  following 
categories: 


Category 

Twelve-month  limit ' 

335 

157,023  dozen. 

338/339  

1.691.018  dozen. 

410  

2,582.128  square  me- 
ters. 

433  

18,235  dozen. 

434  

9,946  dozen. 

435  

13,014  dozen. 

443  

204,233  numt)ers. 

611  

4.833.291  square  me- 
ters. 

645/646  

247,613  dozen. 

'  The  limits  fiave  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.  1994 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affeirs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Affeements. 

(FR  Doc.  95-19266  tailed  8-3-95;  8:45  am] 
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Settlement  on  an  Import  Limit  and 
Amendment  of  Visa  Requirements  for 
Certain  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  In 
Sri  Lanka 

July  31, 1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing  a 

limit  and  amending  visa  requirements. 

EFFECTIVE  DATE:  August  7. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  L.  LeGrande.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Etepartment  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

In  a  Memorandum  of  Understanding 
(MOU)  dated  June  23,  1995,  the    • 
Governments  of  the  United  States  and 
the  Democratic  Socialist  Republic  of  Sri 
Lanka  agreed,  pursuant  to  Article  6  of 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC).  to 
establish  a  limit  for  man-made  fiber 
luggage  in  Category  670-L  for  a  three 
year  term — June  23, 1995  through 
December  31, 1995;  January  1, 1996 
through  December  31, 1996;  January  1, 
1997  through  December  31,  1997;  and 
January  1, 1998  through  June  22,  1998. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish  a 
hmit  for  Category  670-L  for  the  period 
beginning  on  June  23, 1995  and 
extending  through  December  31, 1995. 
Also,  the  visa  arrangement  is  being 
amended  to  require  a  part-category  visa 
for  goods  in  Category  670-L  and 
Category  670-O.  produced  or 
manufactured  in  Sri  Lanka  and  exported 
from  Sri  Lanka  on  and  after  August  7, 
1995.  Goods  in  Category  670  which  are 
exported  during  the  period  August  7. 
1995  through  September  6, 1995  shall 
be  permitted  entry  if  visaed  as  670  or 
the  correct  part  category.  Goods 
exported  on  and  after  September  7. 1995 
must  be  accompanied  by  a  670-L  visa 
or  a  670-O  visa. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
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CORRELATION:  Textile  and  Apparel 
Categories  with  the  Hannonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  PR  65531, 
published  on  December  20, 1994).  Also 
see  53  PR  34573,  published  on 
September  7, 1988;  60  PR  13410, 
published  on  March  13, 1995;  and  60  FR 
27276.  published  on  May  23, 1995. 
The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Roimd 
Agreements  Act  and  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
RUa  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 

Committee  Car  the  Implementetiim  irf  Textile 
Agreements 

July  31, 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Effective  on  August  7, 
1995,  you  are  directed  to  cancel  the  directive 
issued  to  you  on  May  12, 1995,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements  (CITA).  directing  you 
to  count  imports  of  textile  products  in 
Category  670-L '  for  the  period  beginning  on 
April  27, 1995  and  extending  through  April 
26, 1996. 

This  directive  amends,  but  does  not  cancel, 
the  directive  issued  to  you  on  March  7, 1995, 
by  the  Chairman  of  CITA.  That  directive 
concerns,  among  other  things,  imports  of 
certain  cotton,  wool  and  man-made  fiber 
textile  products  and  silk  blend  and  other 
vegetable  fiber  apftarel,  produced  or 
manufactured  in  Sri  Lanka  and  exported 
during  the  period  which  began  on  January  1, 
1995  and  extends  through  December  31, 
1995. 

Effective  on  August  7, 1995,  you  are 
directed,  pursuant  to  the  Uruguay  Round 
Agreements  Act,  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC), 
and  a  Memorandum  of  Understanding  dated 
June  23, 1995  between  the  Governments  of 
the  United  States  and  the  Democratic 
Socialist  Republic  of  Sri  Lanka,  to  establish 
a  limit  for  man-made  fiber  textile  products  in 
Category  670-L  for  the  period  beginning  on 
June  23, 1995  and  extending  through 
December  31, 1995  at  a  level  of  3,945,206 
kilograms^. 

Textile  products  in  Category  670-L  which 
have  been  exported  to  the  United  States  prior 
to  June  23, 1995  shall  not  l>e  subject  to  this 
directive. 

Textile  products  in  Category  670-L  which 
have  been  released  from  the  custody  of  the 
U.S.  Customs  Service  under  the  provisions  of 
19  U.S.C.  1448(b)  or  1484(a)(1)  prior  to  the 


'  Category  670-L:  only  HTS  numbers 
4202.12.8030.  4202.12.8070,  4202.92.3020, 
4202.92.3030  and  4202.92.9025. 

'The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  June  22, 1995. 


effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

For  visa  purposes,  you  are  directed  to 
amend  further  the  directive  dated  September 
1, 1988  to  require  a  part-category  visa  for 
670-L  and  670-O  for  goods  produced  or 
manufactured  in  Sri  Lanka  and  exported 
from  Sri  Lanka  on  and  after  August  7, 1995. 
Goods  in  Category  670  which  are  exported 
from  Sri  Lanka  during  the  period  August  7, 
1995  through  September  6, 1995  may  be 
visaed  as  Category  670  or  the  correct  part- 
category.  Goods  in  Category  670  which  are 
exported  on  and  after  September  7, 1995 
must  be  visaed  as  Category  670-L  or  Category 
670-0. 

In  carrying  out  the  above  directions,  the 
Conmiissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Conmionwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.Q  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  95-19267  Filed  8-3-95;  8:45  am) 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions  and 
Deletions 

AGENCY:  Committee  for  PurcJiase  Prom 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  deletions  from 

the  procurement  list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  from  the  Procurement  List 
commodities  previously  furnished  by 
such  agencies. 

EFFECTIVE  DATE:  September  5, 1995. 
ADDRESSES:  Committee  for  Purchase 
Prom  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  COMTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  April 
28,  May  26,  June  2  and  9,  1995,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (60  FR  15535,  20971, 
27968,  30523)  of  proposed  additions  to 
and  deletions  from  the  Procurement 
List: 


Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services,  fair  market  price,  and 
impact  of  the  additions  on  the  ciurent 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  fiunish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-^8c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  llist. 

Accordingly,  the  following  services 

are  hereby  added  to  the  Procurement 

List: 

Administrative  Services,  General 
Services  Administration,  FSS, 
National  Piuniture  Center,  Crystal 
Mall  Building  4,  Arlington,  Virginia 

Microfilming  of  EEG  Records, 
Department  of  Veterans  Affairs, 
William  S.  Middleton  Memorial 
Veterans  Hospital,  Madison, 
Wisconsin. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exenused  under  those  contracts. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 


I  4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OTDay  Act  (41  U.S.C.  46-48d)  in 
coimection  with  the  commodities 
deleted  from  the  Procurement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
trader  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

Accordingly,  the  following 
commodities  are  hereby  deleted  from 
the  Procurement  List: 
Candle,  Illuminating 

6260-00-840-5578 
Tape,  Red 

7510-O0-NIB-O069  (1"  x  60  yds.) 

7510-OO-NIB-O070  (2"  x  60  yds.) 

7510-00-NIB-0068  (3"  x  60  yds.) 
Wood  Container 

8115-L1-599-7320 

8115-L1-599-7920 

8115-L1-465-1020 

8115-L1-599-8020 

8115-L1-599-7220 
Cap,  Garrison 

8410-01-381-5481 

8410-01-381-5507 

8410-01-381-5521 

8410-01-381-5536 

8410-01-381-5544 

8410-01-381-5559 

8410-01-381-5566 

8410-01-381-5612 

8410-01-381-5627 

8410-01-381-5647 

8410-01-381-5504 
Beverly  L.  Milkman, 
Executive  Director 
[FR  Doc.  95-19241  Filed  8-3-95;  8:45  am] 
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Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  procurement 

list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  hardwood  flag  cases  to 
be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  September  5, 1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman  (703)  603-7740 
SUPPLEMENTARY  INFORMATION:  On  Jime  2, 
1995,  the  Committee  for  Purchase  From 


People  Who  Are  Blind  or  Severely 
Disabled  published  notice  (60  FR  28781) 
of  proposed  addition  to  the  Procurement 
List. 

Comments  were  received  itom  the 
current  contractor  for  the  flag  cases, 
both  Senators  from  North  Carolina,  two 
other  members  of  the  State's 
Congressional  delegation,  the  State's 
Department  of  Commerce  and  its  Small 
Business  &  Technology  Development 
Center,  a  county  commissioner  for  one 
North  Carolina  coimty,  and  the 
Chambers  of  Commerce  of  two  other 
coimties.  Many  of  the  commenters 
expressed  concern  that  loss  of  sales  of 
the  flag  cases  proposed  to  be  added  to 
the  Procurement  List  could  severely 
affect  the  current  contractor,  which  is  a 
startup  business  that  has  not  yet  shown 
a  profit  bom  its  activities  to  develop  its 
flag  case  business  and  is  located  in  an 
area  classified  as  "severely 
economically  distressed." 

The  majority  of  the  ciurent 
contractor's  Government  sales  of  the  flag 
cases  are  to  the  Army,  Air  Force,  or 
exchange  system.  The  Committee 
proposes  to  add  only  the  Navy  and 
Marine  Corps  requirements  to  the 
Procurement  List.  These  requirements 
comprise  less  than  five  percent  of  the 
contractor's  business,  and  the  contractor 
has  been  selling  the  cases  to  the  Navy 
and  Marine  Corps  for  less  than  a  year. 
The  Committee  does  not  normally 
consider  an  impact  of  this  size  to  be 
severe  adverse  impact,  particularly 
when  the  contractor  does  not  have  a 
long-term  dependence  on  sales  of  the 
item  to  the  affected  customer. 

Nevertheless,  some  of  the  commenters 
have  indicated  that  even  a  sales  loss  of 
this  lesser  size  would  have  a  severe 
impact  on  the  contractor,  given  its 
current  profitability  status,  and 
particularly  on  its  subsidiary  which 
makes  the  cases  and  on  the  coimty  in 
which  the  subsidiary  is  located  if  the 
subsidiary  is  forced  to  close.  They 
contend  that  the  contractor  must 
continue  to  expand  its  business  in  order 
to  become  profitable,  so  it  cannot  afford 
to  lose  any  part  of  its  current  sales  or 
prospects,  and  it  would  not  be  fair  for 
it  to  lose  the  fruits  of  its  business 
development  efforts. 

The  contractor  is  currently  selling  the 
flag  cases  to  the  Government  under  the 
competitive  purchasing  system.  In  this 
system,  no  contractor  is  guaranteed  that 
it  will  continue  to  receive  Government 
contracts.  Any  company  desiring  to  do 
business  with  the  Government  thus 
risks  the  loss  of  any  expenditure  of 
money  or  effort  it  makes  in  order  to 
obtain  this  business.  In  addition,  the 
Government's  needs  may  change  so  that 
it  would  no  longer  buy  the  type  of  flag 


case  that  the  contractor  sells.  Until  last 
year,  in  fact,  the  Navy  and  Marine  Corps 
bought  a  different  type  of  flag  case  for 
the  same  purpose.  Addition  of  the  Navy 
and  Marine  Corps  requirements  for  the 
case  to  the  Prt)ciirement  List  is  thus  not 
the  only  way  the  contractor  can  lose  this 
business. 

The  Committee  does  not  believe  that 
the  proposed  addition  will  cause  the 
contractor  to  close  its  subsidiary  and 
impact  the  local  economy  as  some  of  the 
commenters  have  indicated.  In  its  initial 
comment,  the  contractor  indicated  that 
loss  of  its  entire  Government  flag  case 
business  would  only  cause  the  loss  of 
two  sales  positions  and  a  possible 
closing  of  the  subsidiary.  Since  the 
amount  being  added  to  the  Procurement 
List  is  only  one-fifth  of  the  contractor's 
Government  flag  case  business,  it ' 
appears  unlikely  that  the  impact  would 
force  the  subsidiary's  closing.  To  the 
extent  that  the  Committee's  action 
causes  losses  to  the  contractor  or  its 
employees,  the  Committee  beUeves  the 
losses  are  outweighed  by  the  creation  of 
jobs  for  people  with  severe  disabihties, 
whose  overall  unemployment  rate 
exceeds  65  percent,  well  above  the  rate 
for  nondisabled  workers  in  the 
contractor's  locality. 

One  commenter  expressed  a  fear  that 
the  Committee  would  expand  its  share 
of  the  Government  market  for  the  flag 
case  beyond  the  Navy  and  Marine  Corps 
requirements,  causing  a  greater  impact 
on  the  contractor.  The  Committee  could 
not  do  that  without  conducting  a 
separate  rulemaking  proceeding  to  add 
the  additional  quantities  to  the 
Procurement  List.  In  that  proceeding, 
the  Committee  would  be  required  to 
consider  the  cumulative  impact  on  the 
contractor  caused  by  both  addition 
actions.  Unless  the  contractor's  business 
fortunes  had  improved  markedly,  it  is 
unlikely  the  Committee  would  add  any 
further  part  of  the  contractor's 
Government  sales  of  the  flag  case  to  the 
Procurement  List. 

The  same  commenter  indicated  that 
making  flag  cases  is  dangerous  work, 
and  questioned  the  ability  of  the 
designated  nonprofit  agency  to  produce 
the  flag  cases  at  a  competitive  price  and 
in  sufficient  quantity  to  meet  wartime 
requirements.  As  the  Navy  official  who 
conducted  the  plant  inspection  noted  in 
finding  the  nonprofit  agency  capable  of 
meeting  all  Navy  and  Marine  Corps 
supply  requirements,  the  nonprofit 
agency  has  a  fully  equipped  commercial 
woodworking  operation,  with  machines 
which  have  been  specially  designed  to 
allow  people  with  disabilities  to  operate 
them  safely.  The  Committee  is  required 
to  set  a  foir  market  price  for  each  item 
on  the  Procurement  List,  and  the 
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nonprofit  agency  has  agreed  to  produce 
the  flag  cases  at  the  price  that  has  been 
set. 

Another  commenter  indicated  that  the 
contractor's  firm  may  have  disabled 
employees.  The  contractor,  however. 
did  not  support  this  contention  in  its 
comments  either  to  the  Committee  or  in 
its  letters  to  Members  of  Congress.  One 
commenter  proposed  that  the 
Committee  permit  the  contractor  to  hire 
some  people  with  disabilities  instead  of 
adopting  the  proposed  addition  to  the 
Procurement  List.  The  Committee 
encourages  companies  to  hire  people 
with  disabilities  but  does  not  believe 
this  hiring  should  replace  the  creation 
of  jobs  for  people  with  severe 
disabilities  through  additions  to  the 
Procurement  List,  which  guarantees 
employment  for  these  people  while 
commercial  businesses  are  free  to 
terminate  workers  with  disabilities  for 
any  reason. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities,  fair  market  price,  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodities 
listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  are  hereby  added  to  the 
Pnxnirement  List: 
Case,  Flag,  Hardwood 
8345-00-NSH-0013  (18"  x  25"  Navy) 

8345-00-NSH-0014  (18"  x  25" 
Marine  Corps) 

(Requirements  for  the  Naval  Medical 
Logistics  Command,  Fort  Detrick, 
Maryland) 


This  action  does  not  affect  current 
contracts  awarded  prior  to  the  efi'ective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 

[PR  Doc.  95-19242  Filed  8-3-95;  8:45  am) 
BILUNG  COM  «2»-39-P 

Procurement  List  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

procurement  list. 

SUMMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
commodities  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  September  5, 1995. 
ADDRESSES:  Committee  for  Piut:hase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3.  Suite  403. 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportimity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
prociue  the  commodities  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
conunodities  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-^8c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List. 


Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agency  listed: 
Drawers,  Cold  Weather 
8415-01-227-9542 
8415-01-227-9543 
8415-01-227-9544 
8415-01-227-9545 
8415-01-227-9546 
(Remaining  50%  of  the  Government's 

requirement) 
NPA:  Peckham  Vocational  Industries, 

Inc.,  Lansing,  Michigan. 
Beverly  L.  Milkman, 
Executive  Director. 

[PR  Doc.  95-19243  Filed  8-3-95;  8:45  am] 
BiLUNO  CODE  tszo-aa-p 


Procurement  List  Proposed  Additions 

AGENCY:  Committee  for  Ihirchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

procurement  list 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  September  5, 1995. 
ADDRESSES:  Committee  for  Puirchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
piupose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  follovvdng  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 


other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  imderlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 
Janitorial/Custodial 
Department  of  Veterans  Affairs 
Franklin  D.  Roosevelt  Hospital 
Buildings  17, 18,  29,  39,  52,  Paint  Shop 

&  Chapel 
Montrose,  New  York 
NPA:  Community  Aid  for  Retarded 

Children,  Inc.,  Peekskill,  New  York 
Janitorial/Custodia  1 

U.S.  Military  Academy,  Pershing  Center 
Buildings  2101,  2104,  2107  and  2113 
West  Point,  New  York 
NPA:  Orange  County  Rehabilitation 

Center — Occupations,  Inc. 

Middletown,  New  Yoric 
Beverly  L.  Milkman, 
Executive  Director. 
(FR  Doc.  95-19244  Filed  8-3-95;  8:45  am) 

MLUNG  COOE  6820-33-P 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
Review 


ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  0MB  for  clearance,  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  OMB  Control  Number:  DoD 
FAR  Supplement,  Part  247, 
Transportation,  and  Related  Clause  at 
252.247;  OMB  Control  Number  0704- 
0245. 

Type  of  Request:  Extension. 

Number  of  Respondents:  2,532. 

Responses  Per  Respondent:  1. 


Annual  Responses:  2,532. 

Average  Burden  Per  Response:  11 
minutes. 

Annual  Burden  Hours:  460. 

Needs  and  Uses:  This  requirement 
provides  for  the  collection  of 
information  from  contractors  who 
transport  supplies  by  sea.  It  is  used  in 
the  application  of  transportation  and 
traffic  management  procedures  in  the 
acquisition  of  supplies.  It  is  additionally 
used  by  contracting  officers  to  process 
transportation  and  related  services 
contracts. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington.  DC  20503. 

DoD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
ArUngton,  VA  22202-^302. 

Dated:  August  1, 1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Oficer,  Department  of  Defense. 

[FR  Doc.  95-19287  Filed  8-3-95;  8:45  am] 

BILUNO  COD€  50Ofr-O4-P 


Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  Forms,  and  OMB 
Control  Number:  DoD  FAR  Supplement, 
Part  245,  Government  Property,  and 
Related  Clauses  at  252.245;  DD  Forms 
1149, 1149C,  1342, 1419, 1637, 1639, 
1640,  and  1662;  OMB  Conti-ol  Number 
0704-0246. 

Type  of  Request:  Extension. 

Number  of  Respondents:  14,896. 

Responses  Per  Respondent:  3. 

Annual  Responses:  43,932. 

Average  Burden  Per  Response:  1 
hours  13  minutes. 

Annual  Burden  Hours:  53,185. 


Needs  and  Uses:  This  requirement 
provides  for  the  collection  of 
information  pertaining  to  providing 
government  property  to  contractors; 
contractors'  use  and  management  of 
government  property;  and  reporting, 
redistributing,  and  disposing  of 
contractor  inventory.  It  is  used  by 
contractors,  property  administrators, 
and  contracting  officers  to  maintain 
records  of  Government  furnished 
property. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  IX:  20503. 

DoD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  August  1, 1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  95-19294  Filed  8-3-95;  8:45  am] 

BILUNO  COOE  SOO0-04-P 


Public  Information  Collection 
Requirement  Submitted  to  tt>e  Office  of 
Management  and  Budget  (OMB)  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  OMB  Control  Number:  DoD 
FAR  Supplement.  Part  236, 
Construction  and  Architect-Engineer 
Contracts,  and  Related  Clauses  in 
252.236;  OMB  Control  Number  0704- 
0255 

Type  o/flequest;  Extension. 

Number  of  Respondents:  2,680. 

Responses  Per  Respondent:  1. 

Annual  Responses:  2,680. 

Average  Burden  Per  Response:  103 
hours. 

Annual  Burden  Hours:  276,620. 

Needs  and  Uses:  This  requirement 
provides  for  the  collection  of 
information  from  contractors,  pertaining 
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to  construction  cos^.  It  is  used  by  the 
Federal  Government' to  evaluate  price 
proposals  for  contract  modifications, 
determine  whether  contractors  have 
removed  any  obstructions  to  navigable 
waterways,  and  review  contractor's 
requests  for  payment  when  mobilization 
or  demobilization  costs  are  included 
therein. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

0MB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
1Q336,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
ArUngton.  VA  22202-4302. 

Dated:  August  1, 1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

|FR  Doc.  95-19288  Filed  8-3-95;  8:45  am) 

BILUNO  COOe  SO0O-O4-P 


Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  OMB  Control  Number:  DoD 
FAR  Supplement,  Subpart  223.370. 
Safety  ffrecautions  for  Ammimition  and 
Explosives,  and  Related  Clauses  at 
252.223-7002  and  252.223-7003,  OMB 
Control  Number  0704-0272. 

Type  o/i?eqiiesf:  Extension. 

Number  of  Respondents:  1,401. 

Responses  per  Respondent:  1. 

Annual  Responses:  1,401. 

Average  Burden  per  Response:  4 
hours. 

Annual  Burden  Hours:  5,451. 

Needs  and  Uses:  The  information 
collected  hereby,  is  used  by  Federal 
Government  personnel  to  ensure  that 
contractors  take  reasonable  precautions 
in  handling  ammimition  and  explosives 
in  order  to  minimize  the  potential  for 
mishaps. 


Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236.  New  Executive  Office  Building, 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR.  1215 
Jefferson  Davis  Highway.  Suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  August  1, 1995. 
Patricia  L.  Topping!, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  95-19289  Filed  8-3-95;  8:45  am] 

BILUNQ  CODE  SO0O-O4-P 


Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  OMB  Control  Number:  DoD 
FAR  Supplement.  Part  205,  Publicing 
Contract  Actions,  and  the  Clause  at 
252.205-7000;  OMB  Control  Number 
0704-O296. 

Type  of  Request:  Extension. 

Number  of  Respondents:  1.800. 

Responses  per  Respondent: .  1 . 

Annual  Responses:  1.800. 

Average  Burden  per  Response:  1  hoiu 
18  minutes. 

Annual  Burden  Hours:  2,340. 

Needs  and  Uses:  This  requirement 
provides  for  the  collection  of 
information  firom  defense  contractors 
awarded  contracts  exceeding  $500,000. 
It  is  provided  to  cooperative  agreement 
holders  at  their  request,  and  specifies 
individuals  or  offices  with  subcontract 
authority.  This  language  implements  the 
requirements  contained  in  10  U.S.C. 
2413. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 


Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  VA  22202^302. 

Dated:  August  1, 1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  95-19290  Filed  8-3-95;  8:45  am) 

BILUNG  COOE  S000-04-P 


Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review. 


ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  OMB  Control  Number:  DoD 
FAR  Supplement,  Part  228.  Bonds  and 
Insurance,  and  Related  Clauses  at 
252.228;  OMB  Control  Number  0704- 
0216. 

Type  of  Request:  Revision. 

Number  of  Respondents:  31. 

Responses  Per  Respondent:  1. 

Annual  Responses:  31. 

Average  Burden  Per  Response:  27 
hours  25  minutes. 

Annual  Burden  Hours:  850. 

Needs  and  Uses:  This  requirement 
provides  for  the  collection  of 
information  from  defense  contractors 
pertaining  to  reimbursement  for  war- 
hazard  losses,  and  accident  reporting 
involving  aircraft,  missiles,  and  space 
launch  vehicles  being  manufactured, 
modified,  overhauled,  or  repaired.  It  is 
used  in  monitoring  accident  reports, 
and  in  the  processing  of  insurance 
claims  relating  to  these  areas. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency.  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer.  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD.  Room 


10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DoD  Clearance  Officer.  Mr.  William 
Paarce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.-WHS/DIOR,  1215 
Jefferson  Davis  Highway.  Suite  1204^, 
Arlington.  VA  22202-4302. 

Dated.  August  1.1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer  Department  of  Defense. 

[FR  Doc.  95-19293  Filed  8-3-95;  8:45  am] 

BHJM0C006  5000  04  P 


Public  Information  Collection 
Requirement  Sul>mitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
(Chapter  35). 

Title  and  OMB  Control  Number:  DoD 
FAR  Supplement,  Subpart  209.1, 
Responsible  Prospective  Contractors, 
and  the  Clause  at  252.209-7002;  OMB 
Control  Number  0704-353. 

Type  of  Request:  Extension. 

Number  of  Respondents:  25. 

Responses  Per  Respondent:  1. 

Annual  Responses:  25. 

Average  Burden  Per  Response:  1  hour. 

Annual  Burden  Hours:  25. 

Needs  and  Uses:  This  requirement 
provides  for  the  collection  of 
information  fitjm  companies  submitting 
offers  under  solicitations  for  contracts 
under  a  national  security  program 
requiring  access  to  proscribed 
information.  It  is  used  by  contracting 
officers  to  identify  offiers  from 
companies  that  are  effectively 
controlled  or  owned  by  foreign 
governments. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions. 

Frequency:  (in  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget.  Desk  Officer  for  DoD.  Room 
10236.  New  Executive  Office  Building. 
Washington.  DC  20503. 

DoD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR.  1215 


Jefferson  Davis  Highway.  Suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  August  1,1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  95-19292  Filed  8-3-95;  8:45  am) 

BILUNQ  CODE  S00O-O4-P 


Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  And  OMB  Control  Number:  DoD 
FAR  Supplement,  Part  232.  Contract 
Financing,  and  Related  Clause  at 
252.232-7007;  OMB  Control  Number 
0704-0359. 

Type  o/i?equesf;  Extension. 

Number  of  Respondents:  800. 

Responses  Per  Respondent:  1. 

Annual  Responses:  800. 

Average  Burden  Per  Response:  1  hour. 

Annual  Burden  Hours:  800. 

Needs  And  Uses:  This  requirement 
provides  for  the  collection  of 
information  bom  contractors  who  are 
awarded  incrementally  funded,  fixed- 
price  DoD  contracts.  The  information 
collected  hereby,  constitutes  a 
notification  of  the  Federal  Government 
by  the  contractor,  when  the  work  imder 
the  contract  will,  within  ninety  days, 
reach  the  point  at  which  the  amount 
payable  by  the  Government  (including 
any  termination  costs)  approximates  85 
percent  of  the  funds  currently  allotted  to 
the  contract.  This  information  will  also 
be  used  to  determine  what  course  of 
action  the  Government  will  take;  i.e., 
allot  additional  funds  for  continued 
performance,  terminate  the  contract,  or 
terminate  certain  contract  line  items. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD.  Room 
10236.  New  Executive  Office  Building. 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 


be  sent  to  Mr.  Pearce.  WHS/DIOR.  1215 
Jefferson  Davis  Highway.  Suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  August  1,1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  95-19291  Filed  8-3-95;  8:45  am] 

BILUNQ  COOE  5000  04  P 

Office  Of  the  Secretary 

Defense  Science  Board  Tasic  Force  on 
Improved  Application  of  Intelligence  to 
the  Battlefield 

ACTION:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Improved  Apphcation  of 
Intelligence  to  the  Battlefield  will  meet 
in  closed  session  on  August  8-10, 1995 
at  the  Pentagon,  Arlington,  Virginia.  In 
order  for  the  Task  Force  to  obtain  time 
sensitive  classified  briefings,  critical  to 
the  understanding  of  the  issues,  this 
meeting  is  scheduled  on  short  notice. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  determine  the 
optimum  posture  for  the  employment 
and  use  of  intelligence  information 
derived  &x)m  strategic  and  other  assets 
and  the  timely  delivery  and  fusion  of 
same  to  theater  o{>erating  forces. 
Particular  emphasis  should  be  placed  on 
air  dejense  and  targeting  information. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
P.L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  n,  (1988)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting 
concerns  matters  listed  in  5  U.S.C. 
§  552b(c)(l)  (1988),  and  that  accordingly 
this  meeting  will  be  closed  to  the 
public. 

Dated:  August  1.1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  95-19247  Filed  8-3-95;  8:45  am] 

BILLING  COOE  5000  04  M 


Defense  Science  Board  Task  Force  on 
US-New  Independent  States  (NIS) 
Defense  Diversification 

ACTION:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  US-New  Independent 


JMI 
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States  (NIS)  Defense  Diversification  will 
meet  in  closed  session  on  October  18, 
1995  at  the  Pentagon,  Arlington, 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  advise  the  US 
Component(s)  in  efforts  to  promote  the 
orderly  shrinkage  and  reorientation  to 
peaceful  purposes  of  Russian  defense 
industrial,  technological,  and  scientific 
faciUties  and  persoimel  not  needed  for 
legitimate  defense  requirements  and  to 
redirect  them  to  satisfy  the  pressing 
needs  of  civil  society. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
P.L  No.  92-463,  as  amended  (5  U.S.C. 
App.  n,  (1988)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting 
concerns  matters  Usted  in  5  U.S.C. 
§  552b(c)(l)  (1988),  and  that  accordingly 
this  meeting  will  be  closed  to  the 
pubUc. 

Dated:  August  1, 1995. 
Patrida  L.  Topping, 

Alterate  OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

|FR  Doc.  95-19246  Filed  &-3-95;  8:45  am] 

MUMQCOOC  5000  04  M 


Membership  of  the  Office  of  the 
Secretary  of  Defense  Performance 
Review  Board 

AGENCY:  Department  of  Defense. 
ACTION:  Notice. 

SUMMARY:  On  July  25, 1995,  FR  Doc.  95- 
18249,  the  E)epartment  of  Defense 
published  a  notice  concerning  a 
Performance  Review  Board  (PRB).  The 
following  replaces  the  identification  of 
PRB  members.  All  other  information 
remains  unchanged. 

Office  of  the  Secretary  of  Defense 

Chairman 

Vincent  P.  Roske,  Jr. 

Members 

Al  Goldberg 
Blair  Ewing 
Claiborne  Haughton 
Dr.  Patricia  A.  Sanders 
Gordon  K.  Soper 
John  Mester 
John  Maddy 
John  B.  Rosamond 
Jordan  Rizer 
Joseph  V.  Osterman 
Judith  Daly 


Ken  C.  Scheflen 
Mary  Susan  Chadick 
Paul  Carew 
Robert  Snyder 
SalUe  Wake 
Sam  Worthington 

Alternates 

Steve  Austin 
Tom  Bozek 
Jennifer  C.  Buck 
Gary  Chirstoperson 
Richard  Dunn 
Bob  Emmerichs 
Walt  Freeman 
Thomas  Gamett 
J.  \4ichael  Gilmore 
Timothy  X.  Morgan 
Robert  A.  Nemetz 
Earl  Payne 
Theodore  M.  Prodv 
James  Q.  Roberts 
Kirk  Griffin  Russell 
William  Douglas  Smith 
Larry  Stotts 
Dennis  H.  Trosch 
Craig  Wilson 

Dated:  August  1. 1995. 
L.  M.  B3miim, 

Alternate  OSD  Federal  Begister  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  95-19248  Filed  8-3-95:  8:45  am] 

BILLMO  COOE  SO0(M>4-M 


DEPARTMENT  OF  ENERGY 

Finding  of  No  Significant  Impact  for 
Operation  of  the  Glass  Matter  Thermal 
Treatment  Unit  at  the  U.S.  Department 
of  Energy's  Mound  Plant,  Miamisburg, 
Ohio 

agency:  Department  of  Energy. 
ACTION:  Finding  of  no  significant 
impact. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  has  prepared  an 
environmental  assessment  (DOE/EA- 
0821)  for  the  proposed  operation  of  the 
Glass  Melter  Oiermal  treatment  unit 
("Glass  Melter")  at  DOE's  Mound  Plant 
in  Miamisburg,  Ohio.  The  Glass  Melter 
would  thermally  treat  mixed  waste 
(hazardous  waste  contaminated  with 
radioactive  constituents,  largely  tritium, 
plutonium-238,  and/or  thorium-230), 
that  was  generated  at  the  Moimd  Plant 
and  is  now  in  storage,  by  stabilizing  the 
waste  in  glass  blocks.  Depending  upon 
the  radiation  level  of  the  waste,  the 
Glass  Melter  may  operate  for  as  short  a 
time  as  one  year,  but  not  longer  than  six 
years.  DOE  considered  two  onsite 
alternatives  to  the  proposed  action  and 
seven  ofisite  alternatives. 

Based  on  the  analysis  presented  in  the 
environmental  assessment,  DOE 


beUeves  that  the  proposed  action  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  within  the  meaning 
of  the  National  Environmental  Policy 
Act  of  1969,  42  U.S.C.  4321  et  seq. 
Therefore,  the  preparation  of  an 
environmental  impact  statement  is  not 
required  and  the  DOE  is  issuing  this 
finding  of  no  significant  impact. 
DATES:  Proposed  operation  of  the 
Mound  Plant  Glass  Melter  thermal 
treatment  unit  was  the  subject  of  a 
public  meeting  in  Miamisburg,  Ohio,  on 
March  10, 1994.  No  unfavorable  written 
comments  from  stakeholders  were 
received  by  the  DOE  as  a  result  of  this 
meeting.  The  environmental  assessment 
for  the  proposed  operation  of  the  Glass 
Melter  was  approved  by  DOE  on 
October  27. 1994.  A  proposed  finding  of 
no  significant  impact  (FONSI)  was 
pubhshed  in  the  Federal  Register  (FR) 
on  November  3, 1994  (FR  59  55085)  for 
public  review  and  comment.  No 
comments  on  the  proposed  FONSI  were 
received,  although  a  small  number  of 
individuals  requested,  and  were 
provided,  copies  of  the  environmental 
assessment  (EA). 
ADDRESSES:  Mail  any  requests  for 
further  information  on  the  Glass  Melter 
project,  or  the  associated  EA  and 
FONSI.  to:  Ms.  Sue  Smiley,  NEPA 
Compliance  Officer,  U.S.  Department  of 
Energy.  Ohio  Field  Office,  P.O.  Box 
3020.  Miamisburg.  Ohio  45343-3020, 
Phone:  (513)  865-3987.  Facsimile:  (513) 
865-4402. 

FOR  FURTHER  INFORMATION:  For  further 
information  on  the  DOE  National 
Environmental  Policy  Act  process, 
contact:  Ms.  Carol  M.  Borgstrom. 
Director.  Office  of  NEPA  Policy  and 
Assistance  (EH-42),  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  Phone: 
(202)  586-^600  or  1-800-^72-2756. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  action  would  bring  the  Mound 
Plant  Glass  Melter  out  of  cold  shutdown 
mode  and  use  it  for  treating  mixed 
waste  that  was  generated  at  the  Mound 
Plant  and  is  now  in  storage.  The  Glass 
Melter,  housed  in  an  annex  of  the 
Liquid  Waste  Disposal  Building, 
consists  of  a  bum  chamber  of  stainless 
steel  (lined  with  refi^ctory  material) 
with  an  exhaust  (offgas)  system 
connected  to  a  system  of  pipes  and 
scrubbers  ending  in  a  stack  (scrubbers 
are  devices  that  remove  small  particles, 
gasses,  and  airborne  radionuclides 
generated  during  thermal  treatment). 
Waste  in  sealed  drums  would  be 
transported  by  truck  from  the  Mound 
Hazardous  Waste  Storage  Building  or 
Radioactive  Mixed- Waste  Storage 
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Building  to  the  annex,  staged  on  a 
concrete  loading  dock  adjacent  to  the 
annex,  and  then  moved  individually  to 
a  fume  hood  in  the  annex  where  the 
contents  would  be  transferred  into  a 
feed  system  for  processing  in  the  melter. 
The  waste  would  be  added  to  molten    • 
soda-lime  silica  glass  in  the  bum 
chamber  of  the  Glass  Melter.  Ash  bom 
the  combustion  process  would  fall  to 
the  glass  surface,  where  it  would  be 
incorporated  into  the  melt.  When  the 
molten  glass  would  reach  a  prescribed 
chemical  mix  (or  a  prescribed  level  of 
radioactivity),  it  would  be  discharged 
fit)m  the  melter  into  19  liter  (five  gallon) 
containers.  The  containers  would  then 
be  transferred  to  a  storage  area  in  the 
building  using  mechanical  aids  (e.g., 
hoists  and  a  roller  conveyor  system)  to 
cool  and  to  await  transport  by  truck  to 
existing  onsite  storage  facilities. 

The  Glass  Melter  would  have  an 
estimated  annual  capacity  of 
approximately  48,000  kg  (106,000  lb)  of 
wastes,  based  on  an  average  throughput 
of  23  kg/hour  (51  Ib/hr)  and  a  2,080- 
hour  work  year.  As  originally  proposed 
by  the  DOE,  and  as  analyzed  in  the 
environmental  assessment,  operating  at 
this  capacity  would  have  enabled  DOE 
to  eliminate  the  existing  backlog  of 
approximately  43,000  kg  (95,000  lb)  of 
mixed  waste  in  approximately  six  years, 
while  processing  hazardous  and  mixed 
wastes  [approximately  39,000  kg  (86,000 
lb)  annually  of  nonradioactive  solvents 
and  mixed  wastes]  as  generated. 

Since  the  environmental  assessment 
was  written,  DOE  has  decided  to  close 
the  Mound  Plant.  DOE  proposes, 
therefore,  to  use  the  Glass  Melter  only 
for  the  mixed  waste  backlog.  DOE  has 
not  yet  fully  characterized  this  waste  for 
radioactive  contamination  levels.  The 
radiation  level  of  the  waste  feed  would 
be  limited  by  the  need  to  comply  with 
the  Environmental  Protection  Agency's 
National  Emissions  Standards  for 
Hazardous  Air  Pollutants  and  by 
intemal  Mound  limitations.  If,  after 
characterization,  the  radiation  level  of 
the  waste  is  determined  to  be  low 
enough  that  the  capacity  of  the  Glass 
Melter  would  be  the  factor  controlling 
the  processing  rate,  then  the  schedule 
for  treatment  of  the  backlog  waste  could 
be  as  short  as  one  year. 

The  environmental  impacts  of  the 
■proposed  treatment  of  only  the  mixed 
waste  backlog  are  adequately  covered, 
and  eire  bounded  by,  the  analysis  in  the 
environmental  assessment,  because 
calculations  of  radiological  exposures 
and  impacts  were  based  on  assumptions 
of  waste  radioactivity  content  that 
would  exceed  the  actual  content  under 
the  current  proposed  action  (according 
to  the  environmental  assessment,  the 


mixed  waste  backlog  is  estimated  to 
have  a  total  activity  of  211  curies  of 
tritium  and  0.42  curies  of  plutonium- 
238;  the  calculations  for  Glass  Melter 
operations,  however,  are  based  on  a 
total  waste  activity  content  of  240 
curies/yr  of  tritium  and  0.48  curies/yr  of 
plutonium-238).  The  discussion  below, 
which  is  based  on  the  environmental 
assessment,  therefore,  would  apply 
equally  to  the  new  proposed  action.  If 
the  DOE  later  proposes  to  use  the  Glass 
Melter  to  treat  other  than  mixed  waste 
backlog,  it  will  undertake  appropriate 
further  review  imder  the  National 
Environmental  Policy  Act. 

Routine  operation  of  the  Glass  Melter 
would  generate  treated  offgas,  scrubber 
sludge,  scrubber  liquid  effluent,  and 
several  solid  waste  streams.  The  sludge 
generated  by  the  scrubbing  operations 
[approximately  770  kg  (170  lb)  per  year] 
would  be  transferred  by  pipeline:  (1) 
back  to  a  Class  Melter  feed  port  for 
reprocessing,  (2)  to  an  existing 
cementation  process  for  immobilization 
in  concrete,  or  (3)  to  container  storage 
for  any  subsequent  additional  treatment 
required  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
land  disposal  restrictions.  Filtered 
liquid  scmbber  effluent  [approximately 
36.000  kg  (79.000  lb)  per  year], 
depending  on  its  composition,  would 
be:  (1)  pumped  to  an  existing 
wastewater  treatment  facility,  (2) 
pumped  to  the  cementation  process  for 
immobilization  as  concrete  (if  the  waste 
processed  involved  significant  tritium 
concentrations),  or  (3)  packaged  for  any 
subsequent  additional  treatment 
required  under  RCRA  land  disposal 
restrictions.  Most  liquid  effluent  would 
be  treated  at  Mound's  existing 
radioactive  wastewater  treatment 
facility  and  released  via  an  existing 
outfall  permitted  under  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES). 

The  Glass  Melter  would  generate,  per 
year,  approximately  3.200  kg  (7,000  lb) 
of  glass  block  (mixed  waste);  8.900  kg 
(20.000  lb)  of  cementized  scrubber 
effluent  and  sludge  (also  mixed  waste); 
and  1,900  kg  (4,200  lb)  of  maintenance 
wastes  (filters,  replacement  parts,  etc.). 
The  maintenance  wastes  would 
generally  be  considered  mixed  waste, 
although  certain  of  the  replacement 
parts  may  have  only  surface  radioactive 
contamination  or  may  not  be  hazardous 
waste.  The  mixed  wastes  would  be 
stored  onsite  until  a  mixed  waste 
disposal  facility  is  available. 

The  immediate  result  of  Glass  Melter 
treatment  would  be  the  conversion  of 
waste  that  is  primarily  liquid  and 
combustible,  to  a  stable,  inorganic  form 
that  would  present  very  little 


environmental  concern  in  storage.  Most 
of  the  waste  would  eventually  require 
transport  to  a  radioactive  mixed  waste 
land  disposal  facility.  Any  waste  that  is 
not  mixed  waste  would  be  disposed  of 
with  other,  similar  Mound  wastes  (e.g., 
hazardous  waste  is  shipped  offsite  for 
disposal). 

Environmental  Impacts:  In  a  series  of 
test  bums  conducted  in  January  1985, 
the  Glass  Melter  demonstrated  the 
capability  to  thermally  treat  hazardous 
wastes  in  compliance  with  regulatory 
requirements.  In  June  1987,  the  Glass 
Melter  was  further  tested  and 
demonstrated  effective  treatment  of  low- 
level  radioactive  waste  while  meeting 
applicable  regulatory  requirements. 
Proposed  future  treatment  of  wastes 
using  the  Glass  Melter  would  also  meet 
all  applicable  environmental 
requirements.  The  Glass  Melter  is 
considered  a  "thermal  treatment  unit," 
not  an  "incinerator,"  under  the 
Environmental  Protection  Agency 
regulations  (40  CFR  260.10).  Under  the 
regulations  for  miscellaneous  treatment, 
storage,  and  disposal  units  (40  CFR  Part 
264,  Subpart  X),  any  permit  for  the  glass 
melter  may  include  appropriate 
conditions  from  the  incinerator 
regulations  (Subpart  O).  Thermal 
treatment  is  one  of  the  limited  options 
DOE  currently  has  to  meet  the 
requirement  for  site  treatment  plans 
under  the  Federal  Facility  Compliance 
Act. 

The  Environmental  Protection  Agency 
issued  a  Draft  Strategy  for  Combustion 
of  Hazardous  Waste  in  Incinerators  and 
Boilers  on  May  18. 1993.  initiating  a 
reexamination  of  its  existing  regulations 
and  policies  on  waste  combustion.  In 
the  draft  strategy,  the  Environmental 
Protection  Agency  indicates  that,  "if     • 
conducted  in  compliance  with 
regulatory  standards  and  guidance, 
combustion  can  be  a  safe  and  effective 
means  of  disposing  [of]  hazardous 
wastes."  To  the  extent  that  the  Glass 
Melter  would  destroy  hazardous  wastes 
it  would  effectively  "dispose"  of  that 
portion  of  the  mixed  waste  backlog. 
Nevertheless,  the  thermal  treatment  of 
mixed  wastes  would  necessitate  the 
disposal  of  treatment  residues  as  a 
mixed  waste.  These  residues  would  be 
stored,  pending  final  disposal  in  an 
approved  location. 

Emissions  of  nonradiological 
pollutants  to  the  air  during  routine 
operation  of  the  Glass  Melter  would 
include  arsenic,  cadmium,  chromium, 
lead,  carbon  monoxide,  hydrogen 
chloride,  nitrogen  oxides,  and 
particulates.  Predicted  concentrations  of 
nonradiological  pollutants  would  meet 
applicable  National  Ambient  Air 
Quality  Standards  and  the  maximum 
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acceptable  ground-level  concentrations 
established  by  the  Ohio  Environmental 
Protection  Agency.  During  routine 
operation  of  the  Glass  Melter,  the 
enective  dose  equivalent  of  radiation  to 
the  maximally  exposed  individual  at  the 
Mound  Plant  boundary  [approximately 
470  meters  (510  yd)  north-northeast 
from  the  Glass  Melter  stack]  would  be 
0.07  mrem/year  (tritiiun,  plutonium- 
238,  and  thorium-230]  from  inhalation 
and  ingestion  pathways.  These 
emissions  would  not  cause  the  Mound 
Plant  to  exceed  the  individual  effective 
dose  equivalent  limit  of  10  mrem/year 
in  the  Environmental  Protection 
Agency's  National  Emission  Standards 
for  Hazardous  Air  Pollutants.  Based  on 
the  1990  population  distribution 
surrounding  the  Mound  Plant,  the 
collective  effective  dose  equivalent  to 
the  total  population  residing  within  80 
km  (50  mi)  of  the  bcility  would  be  2.6 
person-rem/year.  The  environmental 
assessment  shows  that  the  health  risk 
from  such  exposures  would  be  very 
small. 

Onsite  personnel  would  not  be 
exposed  to  unique  hazards  and  would 
be  adequately  protected  from  potential 
exposure  to  radionuclides  or  other 
hazards  by  the  existing  health  and  safety 
programs.  Existing  faciUty  design 
featiires  would  reduce  direct  worker 
contact  with  radioactive  materials. 

The  formation  of  dioxins  from  Glass 
Melter  operation  would  be  virtually 
precluded  due  to  specific  technological 
design  featiu^s  of  the  equipment.  For 
instance,  the  elevated  operating 
temperatures  of  the  Glass  Melter  would 
result  in  a  high  destruction  and  removal 
efficiency  (99.9999%  in  test  bums).  In 
addition,  the  rapid  cooling  of  the 
effgases  below  dioxin-forming 
temperatxues,  as  recommended  by  the 
Environmental  Protection  Agency  for 
municipal  waste  incinerators,  would 
also  be  used  to  preclude  dioxin 
formation. 

The  worst  reasonably  foreseeable 
accident  involving  the  Glass  Melter 
would  be  a  fire  on  the  loading  dock  that 
would  result  in  the  complete 
vaporization  of  the  contents  of  ten 
mixed  waste  storage  drums.  The 
estimated  frequency  of  such  an  accident 
is  once  every  100,000  years.  The 
effective  dose  equivalent  to  the 
maximally  exposed  individual 
(approximately  200  m  (220  yd) 
downwind)  would  be  0.2  mrem,  well 
below  Environmental  Protection  Agency 
standards.  The  environmental 
assessment  shows  that  the  health  risk 
from  such  exposures  would  be  very 
small.  Predicted  concentrations  of 
nonradiological  pollutants  would  meet 
the  Ohio  Environmental  Protection 


Agency's  maximum  acceptable  ground- 
level  concentrations.  Taking  into 
account  the  low  probability  of  such  an 
event,  and  the  small  magnitude  of  the 
consequences,  the  health  risk  posed  by 
the  accident  would  be  very  small. 

No  endangered  species,  critical 
habitats,  floodplains,  wetlands,  or 
historical  or  archaeological  resources 
would  be  affected  by  the  proposed 
action. 

Alternatives  Considered:  In  the 
environmental  assessment,  DOE 
considered  two  onsite  alternatives  to  the 
proposed  action  and  seven  offsite 
alternatives  in  the  context  of  the  original 
proposed  action  (i.e.,  assuming  the 
continuing  operation  of  the  Mound 
Plant).  The  discussion  below,  however, 
while  being  based  on  the  environmental 
assessment,  reflects  the  current 
proposed  use  of  the  Glass  Melter  (based 
on  DOE's  decision  to  close  the  Mound 
Plant),  which  is  to  treat  only  mixed 
waste  backlog. 

•  No  Action:  The  present  practice  of 
waste  storage  and  disposal  would 
continue  and  the  Glass  Melter  would 
not  be  used.  Most  of  the  mixed  waste 
backlog  is  liquid,  and  much  of  it  is 
combustible.  Storage  of  the  untreated 
waste,  therefore,  could  adversely  impact 
human  health  and  the  environment, 
especially  in  the  case  of  a  fire  in  the 
storage  facility. 

•  Administrative  Action:  Another 
alternative  would  be  to  rely  upon  the 
established  Mound  Waste  Minimization 
and  Pollution  Prevention  Program  to 
identify,  screen,  and  analyze  options  to 
reduce  the  generation  of  waste.  Waste 
that  is  in  storage  would  not  be  affected 
by  this  program.  The  need  for  treatment 
options  would  persist. 

•  Offsite  Treatment  and  Disposal: 
These  alternatives  would  involve  the 
transportation  of  mixed  wastes  to 
designated  sites.  DOE  considered  seven 
options  for  offsite  treatment.  All  of  the 
of^ite  treatment  alternatives,  with  the 
exception  of  the  Nevada  Test  Site, 
would  involve  thermal  treatment. 

— Quadrex  HPS,  Inc.  (Gainesville,  FL): 
This  commercial  facility  cannot 
accept  certain  of  the  Mound  mixed 
wastes,  so  this  alternative  would  not, 
by  itself,  address  the  need  to  treat 
such  wastes. 

— Diversified  Scientific  Services,  Inc. 
(Kingston,  TN):  This  commercial 
facility  could  accept  most  of  the 
mixed  waste  from  Mound.  Treatment, 
however,  may  be  restricted  by  air 
permit  conditions  Umiting  the  type  of 
waste  used  for  fuel  and  by 
Environmental  Protection  Agency 
regulations  for  boilers  and  industrial 
furnaces  (40  CFR  266.100-112  and 
Appendices  I-IX). 


— Idaho  National  Engineering 
Laboratory  (INEL):  INEL  has  a 
permitted  incinerator  facility,  the 
Waste  Experimental  Reduction 
Facility  (WERF),  capable  of  burning 
radioactive  material  and  hazardous 
waste.  WERF  is  currently  shut  down, 
and  its  operation  is  contingent  upon 
completion  of  National 
Environmental  Policy  Act  review  and 
DOE  approval  of  a  Safety  Analysis 
Report.  The  current  waste  acceptance 
criteria  for  WERF  limit  the  radioactive 
and  chloride  content  of  wastes  and 
prohibit  receipt  of  any  free  liquids. 
These  criteria  would  prohibit  the 
acceptance  at  WERF  of  ahnost  all  of 
the  Mound  waste  proposed  for 
treatment  in  the  Glass  Melter.  The 
criteria  could  not  be  changed  without 
substantial  upgrades  to  WERF. 

— Los  Alamos  National  Laboratory:  The 
proposed  Controlled  Air  Incinerator  is 
currently  being  permitted  and 
undergoing  National  Environmental 
PoUcy  Act  review  for  operation  at 
production  capacity.  Current 
operational  plans  do  not  include 
acceptance  of  offsite  wastes,  and  the 
draft  RCRA  permit  proposes  to 
prohibit  treatment  of  offsite  waste. 

— Savannah  River  Site:  DOE  is  currently 
constructing  the  Consolidated 
Incinerator  Facility  imder  a 
construction  permit  from  the  State  of 
South  Carolina.  This  facility  will  not 
allow  out-of-state  waste  to  be  treated. 
IXDE  is  preparing  an  environmental 
impact  statement  on  waste 
management  at  the  Savannah  River 
Site,  which  will  include  further 
analysis  of  operation  of  the 
Consolidated  Incinerator  Facility  and 
other  volume  reduction  alternatives. 
Trial  bums  and  operation  of  the 
facility  are  being  deferred  until  the 
completion  of  the  environmental 
impact  statement  process. 

— Om  Ridge  Gaseous  Diffusion  Plant: 
The  incinerator  at  the  Oak  Ridge 
Gaseous  Diffusion  Plant  currently 
treats  mixed  waste.  The  primary 
soiut:es  of  waste  treated  at  this 
incinerator  are  the  Paducah  Gaseous 
Diffusion  Plant,  the  Portsmouth 
Gaseous  Diffusion  Plant,  and  the  Oak 
Ridge  Reservation.  A  substantial 
backlog  of  waste  exists  that  will  take 
several  years  to  treat.  Thus,  this 
alternative  would  not  be  available  to 
Mound  for  several  years  and  would 
not  meet  Mound's  immediate  needs. 

— Nevada  Test  Site:  Disposal  of  mixed 
waste  at  the  Nevada  Test  site  is 
considered  a  possible  alternative  to 
treatment  in  the  Glass  Melter.  Land 
disposal  restrictions  under  the 
Resouirce  Conservation  and  Recovery 
Act  would  require,  however,  that  any 


mixed  waste  be  treated  before 
disposal.  The  Nevada  Test  Site  would 
only,  therefore,  be  a  reasonable 
alternative  for  Mound  waste  already 
treated  at  another  facility.  DOE  has 
not  yet  decided  to  what  extent  the 
Nevada  Test  Site  would  be  used  for 
future  disposal  of  offsite  waste;  such 
decisions  will  be  made  after 
completion  of  the  Environmental  , 
Restoration  and  Waste  Management 
Programmatic  Environmental  Impact 
Statement  and  the  Nevada  Test  Site 
Sitewide  Environmental  Impact 
Statement. 

Proposed  Determination:  Based  on  the 
information  and  the  analysis  in  the 
environmental  assessment,  DOE 
beUeves  the  proposed  action  (i.e., 
operation  of  the  Glass  Melter  for 
treatment  of  backlog  mixed  waste  only) 
does  not  constitute  a  major  Federal 
action  that  would  significantly  affect  the 
quality  of  the  human  environment 
within  the  meaning  of  the  National 
Enviroiunental  PoUcy  Act.  Therefore, 
the  preparation  of  an  environmental 
impact  statement  is  not  required  and  the 
DOE  is  issuing  this  finding  of  no 
significant  impact. 

Issued  in  Miamisbuig,  Ohio,  on  July  26, 
1995. 

Robert  D.  Folker, 
Acting  Manager,  Ohio  Field  Office. 
[FR  Doc.  95-19235  Filed  8-3-95;  8:45  am) 
■LUNQ  CODE  e4ao-oi-p 


Reopening  of  the  Put)lic  Comment 
Period  for  the  Draft  Programmatic 
Environmental  Impact  Statement  for 
the  Uranium  Miii  Tailings  Remedial 
Action  Ground  Water  Project 

AGENCY:  Department  of  Energy. 
ACTION:  Extension  of  public  comment 
period. 

SUMMARY:  In  response  to  a  request  from 
the  Navajo  Nation,  the  Department  of 
Energy  has  decided  to  extend  the  period 
for  public  review  and  comment  on  the 
draft  Programmatic  Environmental 
Impact  Statement  for  the  Uraniiun  Mill 
Tailings  Remedial  Action  Ground  Water 
Project.  Public  hearings  on  the  draft 
document  were  held  in  nine 
communities  June  7-28, 1995.  The 
public  comment  period,  originally 
scheduled  to  conclude  July  14,  has  been 
reopened  and  extended  through 
September  20, 1995.  Written  comments 
should  be  postmarked  by  that  date  to 
ensure  consideration  in  preparation  of 
the  final  dociunent.  Comments  received 
after  that  date  will  be  considered  to  the 
extent  practicable.  Written  comments  on 
the  draft  Programmatic  Environmental 
Impact  Statement  should  be  directed  to 


Mr.  Rich  Sena,  Acting  Director, 
Environmental  Restoration  Division, 
Department  of  Energy,  Suite  4000,  2155 
Louisiana  NE,  Albuquerque,  New 
Mexico  87110,  Fax  number:  (505)  845- 
4239. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  copies  of  the  draft 
programmatic  environmental  impact 
statement  and  requests  for  further 
information  concerning  this  document 
may  be  directed  to  Mr.  Rich  Sena  at  the 
address  above.  Requests  may  also  be 
made  by  leaving  a  message  at  1-800- 
523-6495  (outside  New  Mexico)  and  1- 
800-423-2539  (within  New  Mexico). 
For  general  information  on  the 
procediu«s  followed  by  the  Department 
of  Energy  in  complying  with  the 
National  Environmental  Policy  ^ct, 
contact:  Ms.  Carol  M.  Borgstrom, 
Director,  Office  of  NEPA  Policy  and 
Assistance  (EH-42),  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585.  Telephone 
1-202-586-4600  or  leave  a  message  at 
1-800-472-2756. 

Issued  in  Washington,  D.C  on  July  31, 
1995. 

Ralph  G.  Lightner, 
Director,  Office  of  Southwestern  Area 
Programs,  Environmental  Restoration. 
(FR  Doc.  95-19234  Filed  8-3-95;  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  ER90-168-021,  et  al.] 

National  Electric  Associates  Limited 
Partnership,  et  ai.;  Electric  Rate  and 
Corporate  Regulation  Filings 

July  28, 1995. 

"Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  National  Electric  Associates  Limited 
Partnerskiip 

(Docket  No.  ER90-168-021] 

Take  notice  that  on  July  6, 1995, 
National  Electric  Associates  Limited 
Partnership  filed  certain  information  as 
required  by  the  Commission's  March  20, 
1990,  order  in  Docket  No.  ER90-168- 
000.  Copies  of  the  informatl  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

2.  Wholesale  Power  Services,  Inc. 

[Docket  No.  ER93-73O-000) 

Take  notice  that  on  July  26, 1995, 
Wholesale  Power  Services,  Inc.  filed  an 
amended  application  in  this  proceeding. 

Comment  date:  August  11,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Howard  Energy  Company,  Inc. 

(Docket  No.  ER94-252-002I 

Take  notice  that  on  July  24,  1995, 
Howard  Energy  Company,  Inc.,  (Howard 
Energy)  filed  certain  information  as 
required  by  the  Commission's  Febmary 
24,  1995,  order  in  Docket  No.  ER94- 
252-000.  Copies  of  Howard  Energy's 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  pubfic 
inspection. 

4.  Cenergy,  Inc. 

(Docket  No.  ER94-1 402-003] 

Take  notice  that  on  July  18, 1995. 
Cenergy,  Inc.,  (Cenergy)  filed  certain 
information  as  required  by  the 
Conunission's  December  7, 1994,  order 
in  Docket  No.  ER94-1402-000.  Copies 
of  Cenergy's  informational  filing  are  on 
file  vdth  the  Commission  and  are 
available  for  public  inspection. 

5.  ACME  Power  Marketing,  Inc. 

(Docket  No.  ER94-1 530-004) 

Take  notice  that  on  July  13, 1995, 
ACME  Power  Marketing,  fric.  (ACME) 
filed  certain  information  as  required  by 
the  Commission's  October  18,  1994, 
order  in  Docket  No.  ER94-1530-000. 
Copies  of  ACME'S  informational  filing 
are  on  file  with  the  Conunission  and  are 
available  for  public  inspection. 

6.  AIG  Trading  Corporation 

(Docket  No.  ER94-1691-006I 

Take  notice  that  on  July  12,  1995,  AIG 
Trading  Corporation  (AIG)  filed  certain 
information  as  required  by  the 
Commission's  January  19, 1995,  order  in 
Docket  No.  ER94-1691-O00.  Copies  of 
AIG's  informational  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

7.  Petroleum  Sources  &  Systems  Group, 
Inc. 

[Docket  No.  ER95-266-002J 

Take  notice  that  on  July  11, 1995, 
Petroleiun  Source  Systems  Group,  Inc., 
filed  certain  information  as  required  by 
the  Commission's  January  18,  1995, 
order  in  Docket  No.  ER95-266-000. 
Copies  of  Petroleum  Source  Systems 
Group's  informational  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

8.  Wilson  Power  &  Gas  Smart,  Inc. 

[Docket  No.  ER95-751-002] 

Take  notice  that  on  July  17, 1995, 
Wilson  Power  &  Gas  Smart,  Inc.  filed 
certain  information  as  required  by  the 
Commission's  April  25, 1995,  order  in 
Docket  No.  ER95-75 1-000.  Copies  of 
Wilson  Power  &  Gas  Smart's 
informational  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 
inspection. 

9.  Delhi  Energy  Services,  Inc. 

[Docket  No.  ER95-940-0011 

Take  notice  that  on  July  19, 1995, 
Delhi  Energy  Services,  Inc.,  filed  certain 
information  as  required  by  the 
Commission's  June  1, 1995,  order  in 
Docket  No.  ER95-940-000.  Copies  of 
Delhi's  informational  fiUng  are  on  file 
with  the  Conunission  and  are  available 
for  public  inspection. 

10.  Stalwart  Power  Company 

(Docket  No.  ER95-1 334-000) 

,    Take  notice  that  on  July  21, 1995, 
Stalwart  Power  Company  (Stalwart) 
tendered  for  filing  an  amendment  to  its 
proposed  FERC  Electric  Rate  Schedule 
No.  1  which  provides  for  negotiated 
rates,  terms  and  conditions  and  which 
was  filed  as  part  of  Stalwart's 
Application  for  Blanket  Authorizations, 
Jurisdiction  Disclaimer,  Certain  Waiver 
and  Order  Approving  Rate  Schedule  on 
July  3, 1995  in  the  above  captioned 
proceeding. 

Stalwart  states  that  its  Rate  Schedule 
No.  1  is  amended  to  restrict  sales  of 
electric  power  to  any  parent,  affiliate  or 
subsidiary  of  Stalwart,  as  has  been 
required  of  other  electric  power 
marketers  in  Commission  precedent  and 
to  establish  a  new  effective  date  of 
September  2, 1995. 

Comment  date:  August  11, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedvire  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
jFR  Doc.  95-19177  Filed  »-3-95:  8:45  am) 

BILUNQ  CODE  a717-01-P 


[Docket  No.  EC95-1 7-000,  et  al.] 

Tampa  Electric  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

)uly  31, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tampa  Electric  Company 

(Docket  No.  EC95-17-O00) 

Take  notice  that  on  July  26, 1995, 
Tampa  Electric  Company  (Tampa)  filed 
an  application  for  Commission 
authorization  to:  (1)  Acquire  &x>m  the 
Orlando  Utilities  Commission  (OUC)  an 
untlivided  interest  in  a  25-mile-long 
segment  of  230  Kv  transmission  line 
between  the  Lake  Agnes  and  Cane 
Island  substations;  and  (2)  convey  to 
OUC  undivided  interest  in  certain 
facilities  at  the  Osceola  substation  and 
the  4.4-mile-long,  69  Kv  transmission 
line  between  the  Osceola  and  Studio 
substations. 

Copies  of  the  application  have  been 
served  on  OUC  and  the  Florida  Public 
Service  Commission. 

Comment  date:  August  18, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Howell  Power  Systems,  Inc. 

(Docket  No.  ER94-1 78-006] 

Take  notice  that  on  July  24, 1995, 
Howell  Power  Systems,  Inc.,  filed 
certain  information  as  required  by  the 
Commission's  January  14, 1995,  Order 
in  Docket  No.  ER94-178-000.  Copies  of 
Howell  Power  Systems,  Inc.'s 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

3.  Maine  Public  Service  Company 

(Docket  No.  ER95-636-001) 

Take  notice  that  the  Notice  of  Filing 
issued  on  July  19, 1995,  in  the  above- 
referenced  docket  should  be  rescinded. 

4.  Delmarva  Power  &  Light  Company 

(Docket  No.  ER95-1038-0001 

Take  notice  that  on  July  26,  1995, 
Delmarva  Power  &  Light  Company 
(Delmarva)  of  Wilmington,  Delaware, 
filed  an  amendment  to  its  filing  of  eight 
year  power  supply  contracts  (the 
Service  Agreements)  under  which 
Delmarva  will  provide  requirements 
service  to  four  Delaware  Municipal 
customers,  Lewes,  Milford,  Newark,  and 
New  Castle. 

The  amendment  provides  additional 
cost  support  for  certain  of  the  pricing 
terms  reflected  in  the  Service 
Agreements  and  responds  to  questions 
raised  by  FERC  Staff  with  respect  to 
such  pricing  terms.  Also  filed  is  a 


Transnjission  Service  Agreement 
between  Delmarva  and  the  City  of 
Lewes,  to  be  incorporated  and  made 
effective  October  1, 1995,  as  Appendix 
C  of  the  Electric  Service  Agreement 
between  Lewes  and  Delmarva  that  is 
before  the  Commission  in  this  docket. 
This  Transmission  Service  Agreement  is 
in  accordance  with  Article  Vfi  of  the 
Electric  Service  Agreement  and  the  rates 
set  forth  in  Appendix  C-1  thereto  as 
originally  filed.  Appendix  C  of  the 
Electric  Service  Agreement  had  been 
reserved  for  such  Transmission  Service 
Agreement. 

The  amendment  does  not  modify  the 
proposed  effective  date  of  the  Service 
Agreements  of  February  1, 1995. 
Delmarva  states  that  the  amendment  has 
been  posted  and  has  been  served  upon 
the  affected  customers  and  the  Delaware 
Public  Service  Commission. 

Comment  date:  August  14, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Maine  Public  Service  Company 

(Docket  No.  ER95-1131-0001 

Take  notice  that  on  July  13, 1995, 
Central  Maine  Power  Company  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  August  14, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Western  Regional  Transmission 
Association 

(Docket  No.  ER95-1211-0021 

Take  notice  that  on  July  26, 1995, 
Western  Regional  Transmission 
Association  tendered  for  filing  Member 
Signature  Page  executed  by  Deseret 
Generation  &  Transmission  Co-operative 
to  become  a  member  of  the  Western 
Regional  Transmission  Association. 

Comment  date:  August  14, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Northeast  Utilities  Service  Company 

[Docket  No.  ER95-1 3 1 7-000) 

Take  notice  that  on  July  17, 1995, 
Northeast  Utilities  Service  Company 
(NU)  tendered  for  filing  an  amendment 
in  the  above-referenced  docket. 

Comment  date:  August  14, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Wisconsin  Power  and  Light  Company 

(Docket  No.  ER95-1 388-000] 

Take  notice  that  on  July  18, 1995, 
Wisconsin  Power  and  Light  Company 
(WPL)  tendered  for  filing  a  letter 
agreement  and  a  new  Appendix  L  to  the 
Interconnection  Agreement  dated 
January  5, 1966  between  Wisconsin 
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Power  and  Light  Company  and 
Wisconsin  Public  Service  Corporation 
(WPSC).  Appendix  L  establishes  the 
new  Dewey  115  kV  Interconnection 
between  the  parties,  located  on  WPSC's 
Northpoint- Weston  115  kV  transmission 
Une. 

A  copy  of  this-filing  has  been  served 
upon  the  Public  Service  Commission  of 
Wisconsin. 

Conunent  date:  August  14, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Northern  States  Power  Company 
(Minnesota),  Northern  States  Power 
Company  (Wisconsin) 

(Docket  No.  ER95-1390-000) 

Take  notice  that  on  July  18, 1995, 
Northern  States  Power  Company 
Minnesota  (NSP-M)  and  Northern 
States  Power  Company- Wisconsin 
(NSP-W)  jointly  tendered  and  request 
the  Commission  to  accept  two 
Transmission  Service  to  MidCon  Power 
Services,  Corp. 

NSP  requests  that  the  Commission 
accept  for  filing  the  Transmission 
Service  Agreements  effective  as  of 
August  6, 1995.  NSP  requests  a  waiver 
of  the  Commission's  notice 
requirements  pursuant  to  18  CFR  Part 
35  so  the  Agreements  may  be  accepted 
for  filing  effective  on  the  date  requested. 

Comment  date:  August  14, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Wickford  Energy  Marketing,  L.C 

(Docket  No.  ER95-1415-O00) 
Take  notice  that  on  July  21, 1995, 

Wickford  Energy  Marketing,  L.C. 

tendered  for  filing  an  application  for 

blanket  authorizations,  certain  waivers, 

and  order  approving  rate  schedule. 
Comment  date:  August  14, 1995,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

11.  Commonwealth  Edison  Company 

(Docket  No.  ERg5-141&-^X)0) 

Take  notice  that  on  July  21, 1995, 
Commonwealth  Edison  Company 
(ComEd)  submitted  two  Service 
Agreements,  establishing  Tennessee 
Power  Company  (TPCO)  and  Stand 
Energy  Corporation  (Stand)  as 
customers  under  the  terms  of  ComEd's 
Power  Sales  Tariff  PS-1  (PS-Tariff).  The 
Commission  has  previously  designated 
the  PS-1  Tariff  as  FERC  Electric  Tariff, 
Original  Volume  No.  2. 

ComEd  requests  an  effective  date  of 
June  30, 1995,  and  accordingly  seeks 
waiver  of  the  Commission's 
requirements.  Copies  of  this  filing  were 
served  upon  TPCO,  Stand  and  the 
Illinois  Commerce  Commission. 


Comment  date:  August  14, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Kansas  City  Power  &  Light 
Company 

[Docket  No.  ER95-141 7-000) 

Take  notice  that  on  July  21, 1995, 
Kansas  City  Power  &  Light  Company 
(KCPL)  tendered  for  filing  a  Service 
Agreement  dated  July  10, 1995,  between 
KCPL  and  St.  Joseph  &  Light  Company 
(SJLP).  KCPL  proposes  an  effective  date 
of  July  10, 1995,  and  requests  waiver  of 
the  Commission's  notice  requirement. 
This  Agreement  provides  for  the  rates 
and  charges  for  Non-Firm  Transmission 
Service  between  KCPL  and  SJLP. 

In  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  which  are  under  review  by  the 
Commission  in  Docket  No.  ER94-1045- 
000  and  which  are  subject  to  a  refund 
pursuant  to  the  Commission's  order  in 
that  docket. 

Comment  date:  August  14,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Kansas  City  Power  &  Light 
Company 

[Docket  No.  ER95-14 18-000] 

Take  notice  that  on  July  21, 1995, 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  a  proposed  Service 
Agreement  with  Catex  Vitol  Electric, 
L.L.C.  for  transmission  service  under 
FPL's  Transmission  Tariff  No.  3.  FPL 
requests  that  the  proposed  Service 
Agreements  be  permitted  to  become 
effective  on  August  1,  1995,  or  as  soon 
thereafter  as  practicable. 

Comment  acrte;  August  14, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Central  Hudson  Gas  and  Electric 
Corporation 

(Docket  No.  ER95-1420-000] 

Take  notice  that  Central  Hudson  Gas 
and  Electric  Corporation  (CHG&E),  on 
July  24,  1995,  tendered  for  filing  a 
Service  Agreement  between  CHG&E  and 
Montaup  Electric  Company.  The  terms 
and  conditions  of  service  under  this 
Agreement  are  made  pursuant  to 
CHG&E's  FERC  Electric  Rate  Schedule, 
Original  Volume  1  (Power  Sales  Tariff) 
accepted  by  the  Commission  in  Docket 
No.  ER94-1662-000.  CHG&E  also  has 
requested  waiver  of  the  60-day  notice 
pjp  vision. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date;  August  14, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procediu«  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  v«ll  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  95-19204  Filed  8-3-95;  8:45  am) 

BILUNG  CODE  CTIT-OI-P 


[PfoiMt  No.  11 322-000,  Calif  omia] 

Tuolumne  Utilities  District;  Notice  of 
Availability  of  Final  Environmental 
Assessment 

July  31, 1995. 

In  accordance  with  the  National 
Environmental  Poficy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
appUcation  for  a  minor  Ucense  for  the 
Columbia  Water  Supply  Hydroelectric 
Project,  located  near  the  town  of  Sonora, 
in  "Tuolumne  County,  California,  and 
has  prepared  a  final  environmental 
assessment  (EA)  for  the  project. 

On  March  9, 1995,  staff  issued  and 
distributed  to  all  parties  a  draft  EA,  and 
requested  that  comments  on  the  draft 
EA  be  filed  with  the  Commission  within 
30  days.  Comments  were  filed  by  the 
appUcant  and  are  addressed  in  the  final 
EA. 

In  the  final  EA,  the  Commission's  staff 
has  analyzed  the  existing  and  potential 
futiue  environmental  impacts  of  the 
project  and  has  concluded  that  approval 
of  the  project,  with  appropriate 
environmental  protection  and 
enhancement  measures,  would  not 
constitute  a  major  federal  action  that 
would  significantly  affect  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  3104,  of  the  Commission's  offices 
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at  941  North  Capitol  Street.  N.E.. 

Washington,  D.C.  20426. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  9S-19176  Filed  8-3-95.  8:45  am] 

BMJJNG  COOe  S717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-4725-4] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

260-5076  OR  (202)  260-5075. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  July  24, 1995 

Through  July  28, 1995  Pursuant  to  40 

CFR  1506.9. 

EIS  No.  950328,  Draft  EIS,  FHW,  HI. 
Kealakehe  Parkway  Completion, 
Queen  Kaahumanu  Highway  and 
Honokohau  Harbor  Road  Intersection 
to  near  the  Mamalahoa  Highway  and 
Old  Mamalahoa  Highway 
Intersection,  North  Koma  District, 
Hawaii  County,  HI,  Due:  September 
18, 1995,  Contact:  Abraham  Wong 
(808)  541-2700. 

EIS  No.  950329.  Final  EIS,  AFS,  MT, 
Wagner-Atlanta  Vegetation  Treatment 
Project,  Implementation,  Helena 
National  Forest.  Townsend  Ranger 
District,  Meagher  County,  MT,  Due: 
September  05, 1995,  Contact:  George 
Weldon  (406)  266-3425. 

EIS  No.  950330.  Final  EIS,  BLM.  WY, 
Greater  Wamsutter  Area  II  Natural  Gas 
Development  Project,  Approvals  and 
Permits  Issuance,  Carbon  and 
Sweetwater  Counties,  WY,  Due: 
September  05, 1995,  Contact:  John 
Spehar (307)  324-4841. 

EIS  No.  950331.  Draft  EIS,  AFS,  MT. 
Checkerboard  Land  Exchange.  Plan  of 
Approval  and  Implementation, 
Kootenai,  Lolo  and  Flathead  National 
Forest.  Lincoln,  Flathead  and  Sanders 
Counties,  MT,  Due:  September  18, 
1995,  Contact:  Ted  Andersen  (406) 
293-6211. 

EIS  No.  950332,  Final  EIS,  EPA,  CA, 
Humboldt  Bay  Open  Ocean  E>redged 
Material  Disposal  Site  (ODMDs) 
Designation,  Samoa  Peninsula, 
Humboldt  County,  CA.  Due: 
September  05, 1995,  Contact:  Allan 
Ota (415)  744-1980. 

EIS  No.  950333.  Final  EIS,  AFS,  MT,  Big 
Mountain  Ski  and  Summer  Resort 
Expansion  Project,  Special-Use- 
Permit,  Flathead  National  Forest, 
Tally  Lake  and  Glacier  View  Ranger 
Districts,  Whitefish,  Flathead  Coimty, 


MT.  Due:  September  05, 1995, 
Contact:  Becky  Smith  (406)  862-2508. 

EIS  No.  950334.  Draft  EIS.  FHW,  OK, 
Canadian  River  Bridge  Crossing 
Construction,  MT-37  east  of  Tuttle 
northward  to  MT-152  in  or  near 
Mustang.  Funding,  COE  Section  404 
and  EPA  NPDES  Permits  Issuance, 
Canadian  and  Counties,  MT,  Due: 
September  18, 1995,  Contact:  James 
Erickson  (405)  945-6011. 

EIS  No.  950335,  Draft  EIS,  AFS,  AK.  Lab 
Bay  Project  Area  Timber  Harvest, 
Implementation,  COE  Section  404, 
EPA  NPDES  and  Coast  Guard  Bridge 
Permits  Issuance,  Thome  Bay  Ranger 
District,  Ketchikan  Administrative 
Area,  Tongass  National  Forest,  Prince 
of  Wales  Island,  AK,  Due:  September 
18, 1995,  Contact:  Dave  Arrasmith 
(907) 225-3101. 

EIS  No.  950336,  Final  EIS,  COE,  IL, 
Sugar  Creek  Municipal  Water  Supply 
Reservoir  Construction,  COE  Section 
404  Permit  Issuance,  City  of  Marion, 
Williamson  and  Johnson  Counties,  IL, 
Due:  September  05, 1995,  Contact: 
Terry  Siemsen  (502)  582-5550. 

EIS  No.  950337,  Final  EIS,  AFS,  CA, 
Mendocino  National  Forest  Land  and 
Resource  Management  Plan, 
Implementation,  Colusa,  Glenn,  Lake, 
Mendocino,  Tehama  and  Trinity 
Counties,  CA,  Due:  September  05, 
1995,  Contact:  Daniel  K.  Chisholm 
(916) 934-3316. 

EIS  No.  950338,  Draft  EIS,  TVA,  TN, 
KY,  MS.  AL.  GA.  NC.  VA. 
Programmatic  EIS — Energy  Vision 
2020,  Integrated  Resource  Plan. 
Implementation  of  Long-Term  Plan 
and  Short-Term  Action.  TN,  AL.  KY. 
GA.  MS,  NC  and  VA.  Due:  October  15. 
1995,  Contact:  Lynn  Maxwell  (615) 
751—2539. 

EIS  No.  950339,  Draft  EIS,  AFS.  MT, 
Skyline  Ridge  Project  Area  Timber 
Salvage  and  Associated  Activities, 
Plan  of  Approval  and 
Implementation,  Kootenai  National 
Forest,  Three  Rivers  Ranger  District, 
Lincoln  County,  MT,  Due:  September 
18, 1995,  Contact:  Steve  Prieve  (406) 
295—4693. 

EIS  No.  950340,  Draft  EIS.  AFS,  WA, 
First  Creek  Basin  Restoration  Project, 
Implementation,  Wenatchee  National 
Forest.  Chelan  Ranger  District,  Chelan 
County.  WA,  Due:  September  18, 
1995,  Contact:  Al  Murphy  (509)  682- 
2576. 

EIS  No.  950341,  Draft  EIS,  SFW,  CA. 
Stephens'  Kangaroo  Rat  (SKR) 
Authorization  for  Incidental  Take  an9 
Implementation  of  a  Long-Term 
Habitat  Conservation  Plan,  Western 
Riverside  County.  CA,  Due: 
September  18. 1995.  Contact:  Jeff 
Newman  (619)  431-9440. 


EIS  No.  950342,  Draft  EIS,  FHW,  NC. 
Sunset  Beach  Bridge  No.  198  on 
Secondary  Road  NC-1172 
Replacement,  Over  the  Atlantic 
Intracoastal  Waterway,  Funding,  COE 
Section  10  and  404  Permit,  Brunswick 
Coimty,  NC,  Due:  September  25, 1995, 
Contact:  Nicholas  L.  Graf  (919)  856- 
4346. 

EIS  No.  950343,  Draft  EIS,  AFS,  AK, 
Eight  Fathom  Timber  Sales, 
Implementation,  COE  Section  404 
Permit  and  EPA  NPDES,  Tongass 
National  Forests,  Hoonah  and  Sitka 
Ranger  District,  Chatham  Area,  AK, 
Due:  September  19,  1995,  Contact: 
Michael  Weber  (907)  747-6671. 

EIS  No.  950344,  Draft  EIS,  FHW,  CO. 
CO-82  Highway  Transportation 
Project,  Improvements  to  "Entrance  to 
Asj)en",  Funding  and  COE  Section 
404  Permit,  City  of  Aspen,  Pitkin 
Coimty,  CO,  Due:  September  18, 1995, 
Contact:  Ron  Speral  (303)  969-6737 
ex.368 

EIS  No.  950345,  Revised  Draft  EIS.  UAF. 
ME.  Loring  Air  Force  Base  (AFB) 
Disposal  and  Reuse,  Implementation, 
Updated  and  Additional  Information, 
Aroostook  County,  ME,  Due: 
September  18. 1995,  Contact:  Nancy 
Speake (210) 536-5630. 

EIS  No.  950346,  Draft  EIS,  UAF.  NY, 
Griffis  Air  Force  Base  (AFB)  Disposal 
and  Reuse,  Implementation,  Oneida 
County,  NY,  Due:  September  25, 1995, 
Contact:  Jonathan  D.  Farthing  (210) 
536-3787. 

EIS  No.  950347,  Final  EIS,  FAA,  NJ, 
Expanded  East  Coast  Plan,  Changes  in 
Aircraft  Flight  Patterns  over  the  State 
of  New  Jersey,  Implementation,  NJ, 
Due:  September  11,  1995,  Contact: 
William  Marx  (202)  267-9155. 

EIS  No.  950348,  FINAL  EIS,  NPS,  WA, 
Elwha  River  Ecosystem  Restoration, 
Implementation,  Olympic  National 
Park,  Clallam  County,  WA,  Due: 
September  05, 1995,  Contact:  Brian 
Winter  (206)  452-0321. 

Amended  Notices 

EIS  No.  950250,  Final  EIS,  FHW,  PA.  I- 
81  Interchange  Project,  Construction, 
Funding  Chambersburg,  Franklin 
Coimty,  PA,  Due:  July  17, 1995, 
Contact:  Manuel  Marks  (717)  782- 
3461.  Published  FR— 6-16-95 
Correction  to  Title. 

Dated:  August  1, 1995. 
B.  Katherine  Biggs, 

Associate  Director,  NEPA  Compliance 

Division,  Office  of  Federal  Activities. 

[FR  Doc.  95-19271  Filed  8-3-95;  8:45  am] 

BILUNG  CODE  6560-60-0 


Federal  Register  /  Vol.  60,  No.  150  /  Friday,  August  4,  1995  /  Notices 


39957 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-105»-1)R] 

Virginia;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AQENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Virginia  (FEMA- 
1059-DR),  dated  July  1, 1995,  and 
related  determinations. 
BTECnVE  DATE:  July  31, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  July  7, 
1995. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

G.  Clay  HoUister, 

Deputy  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  95-19221  Filed  8-3-95;  8:45  am) 

MLUNO  COOE  aTia-os-M 


[FEMA-1059-OR] 

Virginia;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AOENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Virginia,  FEMA- 
1059-DR),  dated  July  1, 1995,  and 
related  determinations. 
EFFECTIVE  DATE:  July  31,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Virginia  dated  July  1, 
1995,  is  hereby  amended  to  include  the 
following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  1, 1995: 

Roanoke  County  for  Individual  Assistance 
and  Hazard  Mitigation  Assistance. 


(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

G.  Clay  HoUister, 

Deputy  Associate  Director,  Response  and 

Recovery  Directora  te. 

(FR  Doc  95-19222  Filed  8-3-d5;  8:45  am] 

BILLMQ  COOE  671S-02-M 


FEDERAL  RESERVE  SYSTEM 

Agency  Forms  Under  Review: 
Correction 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Correction. 

SUMMARY:  In  notice  document  95-18314 
beginning  on  page  38339  in  the  issue  of 
Wednesday,  July  26, 1995,  make  the 
following  corrections: 

1.  On  page  38340  in  the  first  column, 
the  comment  period  previously  was 
stated  to  expire  on  August  21,  1995. 
DATES:  should  be  changed  to  read 
"Comments  must  be  submitted  on  or 
before  August  25, 1995." 

2.  On  page  38341  in  the  third  column, 
the  annual  reporting  hours  for  the  third 
report  of  those  proposed  to  be  extended 
without  revision,  OMB  Docket  Number 
7100-0042,  Applications  for  the 
Issuance  and  Cancellation  of  Federal 
Reserve  Stock-National  Bank, 
Nonmember  Bank,  Member  Bank,  were 
incorrectly  stated.  Annual  reporting 
hours:  should  be  changed  to  read  "940 
(FR  2030:  43;  FR  2030a:  28;  FR  2056: 
797;  FR  2086a:  26;  FR  2086b:  24;  FR 
2087:  22)." 

Board  of  Governors  of  the  Federal  Reserve 

System,  July  31,1995. 

William  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  95-19206  Filed  8-3-95;  8:45  am] 

BILUNO  CODE  6210-01-P 


Bill  J.  Home,  Sr.;  Change  in  Banit 
Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Banic  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 


the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  Ausust  18, 1995. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  BUI  J.  Home,  Sr,  Ada,  Oklahoma; 
to  retain  27.14  percent,  for  a  total  of 
27.14  percent,  and  thereby  retain 
control  of  the  voting  shares  of  First  Ada 
Bancshares,  Inc.,  Ada,  Oklahoma,  and 
thereby  indirectly  acquire  The  First 
National  Bank  &  Trust  Co.,  Ada, 
Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  31, 1995. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  95-19207  Filed  8-3-95;  8:45  am] 

BILLWO  COOE  SSIO-OI-r 


Pilceville  National  Corporation,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Banl(  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  tor  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
28. 1995. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Pikeville  National  Corporation  and 
Whitley  Acquisition  Corp.,  both  of 
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Pikeville,  Kentucky;  to«cquire  100 
percent  of  the  voting  shares  of  United 
Whitley  Corp.,  Williamsburg,  Kentucky, 
and  thereby  indirectly  acquire  Bank  of 
WiUiamsburg,  Williamsburg,  Kentucky. 

In  connection  with  this  application 
Whitley  Acquisition  Corp.,  Pikeville, 
Kentucky,  has  applied  to  become  a  bank 
holding  company. 

B.  Federal  Reserve  Bank  of  C3iicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Comerica  Inc.,  Detroit,  Michigan, 
and  Comerica  Texas,  Inc.,  Dallas,  Texas; 
to  acquire  100  percent  of  the  voting 
shares  of  QuestStar  Bank,  NA,  Houston, 
Texas. 

C  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Boatmen's  Bancshaws.  Inc.,  St. 
Louis,  Missouri;  to  merge  with  Citizens 
Bancshares  Corporation,  Little  Rock, 
Arkansas,  and  thereby  indirectly  acquire 
Citizens  Bank  of  Jonesboro,  Jonesboro, 
Arkansas. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis,. 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  Liberty  National  Bank, 
Austin,  Texas. 

E.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1 .  Northeast  Portland  Community 
Development  Trust,  Portland,  Oregon;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Albina  Community  Bancorp, 
Portland,  Oregon,  and  thereby  indirectly 
acquire  Albina  Community  Bank  (in 
organization),  Portland,  Oregon. 

In  connection  with  this  application 
Albina  Community  Bancorp  also  has 
apphed  to  become  a  bank  holding 
company  by  acquiring  Albina 
Community  Bank  (in  organization), 
Portland,  Oregon. 

Board  of  Govemors  of  the  Federal  Reserve 
System,  July  31, 1995. 
WUliam  W.  WUes. 
Secretary  of  the  Board. 
(PR  Doc.  9S-19208  Filed  8-3-95;  8:45  am] 

BtLLMQ  CODE  «210-01-f 


Sun  Bancorp,  Inc.,  et  al.;  Notice  of 
Applications  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 


(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  Usted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Govemors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  imsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Govemors 
not  later  than  August  18, 1995. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  Sun  Bancorp,  Inc.,  SeUnsgrove, 
Pennsylvania;  to  engage  de  novo 
through  Mifflin  Associates,  Mifflinburg, 
Pennsylvania,  in  community 
development  activities  through  its 
investment  in  Mifflin  Associates, 
pursuant  to  §  225.25(b)(6)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  SunTrust  Banks,  Inc.,  and  Trust 
Company  of  Georgia,  both  of  Atlanta, 
Georgia;  to  engage  de  novo  through 
Personal  Express  Loans,  Inc.,  Atlanta, 
Georgia,  in  making,  acquiring,  or 
servicing  loans  or  other  extensions  of 


credit,  pursuant  to  §  225.25(b)(l)(i)  of 
the  Bo^'s  Regulation  Y. 

Board  of  Govemors  of  the  Federal  Reserve 
System,  July  31, 1995. 

Williun  W.  WUes, 

Secretary  of  the  Board. 

(FR  Doc.  9&-19209  Filed  8-3-95;  8:45  am) 

BR.IJNO  COOE  aZIO-OI-F 


FEDERAL  TRADE  COMMISSION 
(DM.  92071 

The  Coca-Cola  Company;  Prohibited 
Trade  Practices  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Modifying  order. 

SUMMARY:  This  order  reopens  a  1994 
final  order  that  requires  the  respondent 
to  obtain  Commission  approval  before 
acquiring  stock  or  interest  in  any 
company  that  manufactures  or  sells 
concentrate,  syrup,  or  carbonated  soft 
drinks  in  the  U.S.  This  order  modifies 
the  final  order  in  settlement  of  the 
petitions  for  review  filed  by  the 
respondent  in  the  U.S.  Court  of  Appeals. 
DATES:  Complaint  issued  June  13, 1994. 
Modified  final  order  issued  May  25, 
1995.> 

FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Licker  or  Daniel  Ducore,  FTC/ 
2115,  Washington.  DC  20580.  (202)  326- 
2851  or  326-2526. 
SUPPLEMENTARY  INFORMATION:  hi  the 
Matter  of  the  Coca-Cola  Company.  The 
prohibited  trade  practices  and/ or 
corrective  actions  as  set  forth  at  59  FR 
40031,  are  changed  in  part. 

(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  Interpret 

or  apply  sec.  5,  38  Stat.  719,  as  amended:  sec. 

7.  38  Stat.  731,  as  amended;  15  tl.S.C.  45, 

18)) 

Benjamin  L  Bennan, 

Acting  Secretary. 

[FR  Doc.  95-19237  Filed  8-3-95;  8:45  am] 

BILLING  CODE  67S0-01-M 


[Docket  No.  C-296€] 

General  Motors  Corporation 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  period  for  public 
comment  on  petition  to  modify  consent 
order. 


SUMMARY:  General  Motors  Corporation 
("CM"),  the  respondent  in  Docket  No. 
C-2966,  is  subject  to  an  order  that 


'  Copies  of  the  Modifying  Order  are  available 
from  the  Commission's  Public  Reference  Branch, 
H-130, 6th  Street  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580. 


prohibits  it  from  displaying  the  name  of 
any  GM  car  division  on  any  engine  or 
visible  attachment  to  the  engine  unless 
that  engine  is  manufactured  by  that 
division.  GM  filed  a  petition  on  July  7, 
1995,  requesting  the  Commission  to 
reopen  and  modify  the  order  to  allow 
GM  to  display  a  passenger  car's 
nameplate  on  the  engine  or  visible 
attachment  to  the  engine  if  the  engine  is 
materially  different  from  other  engines 
in  GM  cars  imder  other  nameplates. 
This  document  annoimces  the  public 
comment  period  on  this  petition. 

DATES:  The  deadline  for  filing  comments 
in  this  matter  is  August  25, 1995. 

ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  the  Secretary,  Federal 
Trade  Commission,  6th  Street  and 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20580.  Requests  for 
copies  of  the  petition  should  be  sent  to 
the  Public  Reference  Branch,  Room  130. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  D.  Massie,  Attorney,  Division  of 
Enforcement,  Bureau  of  Consumer 
Protection,  Federal  Trade  Commission, 
Washington,  D.C.  20580,  (202)  326- 
2982. 

SUPPLEMENTARY  INFORMATION:  The  order 
in  Docket  No.  C-2966  was  issued  on 
May  18, 1979,  and  reported  at  93  F.T.C. 
860.  GM  argues  that  changed  conditions 
of  fact  require  modifying  the  order.  In 
1979,  GM  passenger  car  divisions 
manufactured  engines.  Passenger  car 
divisions  ceased  manufacturing  engines 
in  1984.  Through  a  series  of 
organizational  changes,  the  manufacture 
of  passenger  car  engines  is  now  under 
the  Power  Train  Group.  The  Power 
Train  Group  produces  engines  and 
transmissions  for  all  GM  passenger  cars 
except  Saturn.  As  a  consequence,  the 
order  provision  prohibiting  the 
placement  of  a  car  divisions's  name  on 
the  engine  unless  it  was  manufactured 
by  that  division  has  prevented  GM  from 
placing  the  name  of  car  division,  such 
as  Cadillac,  on  the  engine  of  any 
passenger  car  produced  by  GM.  GM 
seeks  to  place  the  nameplate  of  a 
passenger  car  on  the  engine  only  if  it  is 
unique  to  that  nameplate  because  of 
material  differences  such  as  horsepower 
or  displacement  from  similar  engines 
used  in  different  nameplates. 
Donald  S.  Clulc 
Secretary. 
(FR  Doc  95-19238  Filed  8-3-95;  8:45  am] 

BHJJNQ  CODE  STSO-OI-M 


JMI 


[DM.  C-3S91] 

Mattel,  Inc.;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

J 

SUMMARY:  hi  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
CaUfomia-based  corporation  from 
representing  that  any  aerosol  product  it 
sells  offers  any  environmental  benefit, 
unless  it  can  substantiate  the  claim. 
DATES:  Complaint  and  Order  issued  June 
23,  1995.1 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Dershowitz,  FTC/S-^002, 
Washington,  D.C.  20580.  (202)  326- 
3158. 

SUPPLEMENTARY  INFORMATION:  On  Friday, 
April  14, 1995,  there  was  pubUshed  in 
the  Federal  Register,  60  FR  19068,  a 
proposed  consent  agreement  with 
analysis  In  the  Matter  of  Mattel,  Inc.,  for 
the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
Older. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stot  721;  15  U.S.C.  46.  Interprets 

or  applies  sec.  5,  38  Stat  719,  as  amended; 

15  U.S.C.  45) 

BenJMiun  L  Bennan, 

Actirtg  Secretary. 

(FR  Doc.  95-19239  Filed  8-3-95;  8:45  am) 

BILUNQ  CODE  S780-01-M 


[File  No.  941-0107] 

Santa  Clara  County  Motor  Car  Dealers 
Association;  Proposed  Consent 
Agreement  With  Analysis  to  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settiement  of  alleged 
violations  of  federal  law  prohibiting 


'  Copies  of  the  Complaint  and  the  DecUion  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch,  H-130,  6th  Street  and 
Pennsylvania  Avenue,  N.W.,  Washington,  D.C 
20580 


unfair  acts  and  practices  and  unfoir 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  California 
association  from  carrying  out, 
participating  in,  inducing  or  assisting 
any  boycott  or  concerted  refusal  to  deal 
with  any  newspaper,  periodical, 
television  or  radio  station,  and  would 
require  the  association  to  amend  its  by- 
laws to  incorporate  the  stipulated 
prohibition,  and  to  distribute  the 
amended  by-laws  and  the  final 
Commission  order  to  each  of  its 
members. 

DATES:  Comments  must  be  received  on 
or  before  October  3, 1995. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Stone,  San  Francisco  Regional 
Office,  Federal  Trade  Commission,  901 
Market  St.,  Suite  570,  San  Francisco,  CA 
94103.  (415)  744-7920. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade . 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  and  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rule  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

In  the  Matter  of:  Santa  Qara  County  Motor 
Car  Dealers  Association,  an  unincorporated 
association:  File  No.  941-0107. 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

The  Federal  Trade  Commission, 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  the  Santa 
Clara  County  Motor  Car  Dealers 
Association,  an  unincorporated 
association,  and  it  now  appearing  that 
the  Santa  Clara  County  Motor  Car 
Dealers  Association,  hereinafter 
sometimes  referred  to  as  the 
"Association"  or  "proposed 
respondent,"  is  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  the  acts  and  practices 
being  investigated. 

It  is  Hereby  Agreed  by  and  between 
the  Association,  by  its  duly  authorized 
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officers,  and  its  attorney,  and  counsel 
for  tlie  Federal  Trade  Commission  that: 

1.  The  Association  is  an 
unincorporated  association  organized,, 
existing,  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
California,  with  its  office  and  principal 
place  of  business  at  336  East  Hamilton 
Avenue,  Campbell,  California  95008. 

2.  The  Association  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  Complaint. 

3.  The  Association  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
vahdity  of  the  Order  entered  pursuant  to 
this  agreement;  and 

(d)  All  claims  under  the  Equal  Access 
to  Justice  Act,  5  U.S.C.  §  504. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it  together  with  the  draft  of 
Complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  the 
proposed  respondent,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
Complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
piuposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  Complaint,  or  that  the 
facts  as  alleged  in  the  draft  of 
Complaint,  other  than  the  jurisdictional 
facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (a)  issue  its  Complaint 
corresponding  in  form  and  substance 
with  the  draft  of  Complaint  and  its 
decision  containing  the  following  Order 
to  cease  and  desist  in  disposition  of  the 
proceeding  and  (b)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  Order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 


the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  Order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  Complaint  and 
decision  containing  the  agreed-to  Order 
to  proposed  respondent's  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  Complaint  may 
be  used  in  construing  the  terms  of  the 
Order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the 
Order  or  the  agreement  may  be  used  to 
vary  or  contradict  the  terms  of  the 
Order. 

7.  Proposed  respondent  has  read  the 
proposed  Complaint  and  Order 
contemplated  hereby.  Proposed 
respondent  imderstands  that  once  the 
Order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  it  has  fully 
complied  with  the  Order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amoimt  provided  by  law  for  each 
violation  of  the  Order  after  it  becomes 
final. 

Order 

/ 

It  Is  Ordered  that,  for  the  purposes  of 
this  Order,  "respondent"  or 
"Association"  shall  mean  the  Santa 
Clara  County  Motor  Car  Dealers 
Association,  its  predecessors,  successors 
and  assigns,  and  its  directors, 
committees,  officers,  delegates, 
representatives,  agents,  and  employees. 

n 

ft  Is  Fiuther  Ordered  that  the 
Association,  directly  or  indirectly,  or 
through  any  person  or  any  corporate  or 
other  device,  in  or  in  connection  with 
its  activities  as  a  trade  association,  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act,  shall  forthwith  cease 
and  desist  fix)m  carrying  out, 
participating  in,  inducing,  suggesting, 
urging,  encoiu-aging,  or  assisting  any 
boycott  of,  or  concerted  refusal  to  deal 
with,  any  newspaper,  periodical, 
television  station,  or  radio  station; 
provided,  however,  that  nothing  in  this 
Order  shall  prohibit  the  Association  or 
any  of  its  members  from  establishing, 
participating  in,  or  maintaining  joint 
advertising  programs,  so  long  as  such 
joint  advertising  programs  are  not  a  part 
of  any  boycott  or  concerted  refusal  to 
deal  and  do  not  otherwise  violate  this 
Order. 


m 

It  Is  Further  Ordered  that  the 
Association  shall: 

A.  Within  sixty  (60)  days  after  the 
date  this  Order  becomes  final,  amend  its 
by-laws  to  incorporate  by  reference 
Paragraph  II  of  this  Order,  and  distribute 
by  first-class  mail  a  copy  of  the 
amended  by-laws  to  each  of  its 
members; 

B.  Within  thirty  (30)  days  after  the 
date  this  Order  becomes  final,  distribute 
by  first-class  mail  a  copy  of  this  Order 
and  the  Complaint  to  each  of  its 
members; 

C.  For  a  period  of  five  (5)  years  after 
the  date  this  Order  become  final, 
provide  each  new  member  with  a  copy 
of  this  Order,  the  complaint,  and  the 
amended  by-laws  within  thirty  (30)  days 
of  the  new  member's  admission  to  the 
Association;  and 

D.  Within  seventy-five  (75)  da.ys  after  • 
the  date  this  Order  becomes  final,  and 
annually  thereafter  for  a  period  of  five 
(5)  years  on  the  anniversary  of  the  date 
this  Order  became  final,  file  with  the 
Secretary  of  the  Commission  a  verified 
written  report  setting  forth  in  detail  the 
manner  and  form  in  which  the 
Association  has  complied  with  and  is 
complying  with  this  Order. 

IV 

It  Is  Further  Ordered  that  the 
Association  shall  notify  the  Commission 
at  least  thirty  (30)  days  prior  to  any 
change  in  the  Association,  such  as 
dissolution  or  reorganization  resulting 
in  the  emergence  of  a  successor 
corporation  or  association,  or  any  other 
change  in  the  corporation  or  association 
which  may  affect  compliance 
obligations  arising  out  of  this  Order. 


It  Is  Further  Ordered  that,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  Order,  respondent 
shall  permit  any  duly  authorized 
representative  of  the  Commission: 

A.  Upon  seven  (7)  days'  notice  to 
respondent,  to  have  access,  during  office 
hours  and  in  the  presence  of  counsel,  to 
inspect  and  copy  all  books,  ledgers, 
accounts,  correspondence,  memoranda 
and  other  records  and  documents  in  the 
possession  or  under  the  control  of 
respondent  relating  to  any  matters 
contained  in  this  Order;  and 

B.  Upon  seven  (7)  days'  notice  to 
respondent  and  without  restraint  or 
interference  from  it,  to  interview 
officers,  directors,  or  employees  of 
respondent. 
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It  Is  Further  Ordered  that  this  Order 
shall  terminate  twenty  (20)  years  from 
the  date  this  Order  becomes  final. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
from  the  Santa  Clara  County  Motor  Car 
Dealers  Association  ("Association"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  fit>m  the  agreement\)r  make 
final  the  agreement's  proposed  order. 

Description  of  the  Complaint 

A  complaint  prepared  for  issuance  by 
the  Commission  along  with  the 
proposed  order  alleges  that  the 
Association  and  at  least  some  of  its 
members  agreed  that  members  would 
cancel  advertising  in,  and  thereafter 
collectively  withhold  advertising  from, 
the  San  Jose  Merciuy  News  newspaper 
in  retaliation  for  a  Mercury  News  article 
that  was  intended  to  educate  consumers 
on  how  to  analyze  the  manufacturer's 
factory  invoice  as  part  of  the 
automobile-buying  process.  Armed  with 
this  information,  the  consumer  may  be 
better  equipped  to  negotiate  a  lower 
price. 

The  complaint  alleges  that  the 
purposes  or  effects  of  the  agreement 
were  to  restrain  competition  among  new 


automobile  and  truck  dealers  in  Santa 
Clara  Coimty,  California,  and  to  deprive 
consimiers  of  truthful  information 
pertinent  to  the  purchase  of  new 
automobiles  and  trucks.  Agreements  not 
to  disemminate  information  through 
advertising  can  make  it  more  difficult 
for  consumers  to  choose  among 
automobile  dealers  by  preventing  direct 
interbrand  and  intrabrand  comparisons 
of  dealers'  automobiles  and  their  prices 
and  services,  and  thus  may  increase 
consumer  search  costs.  Moreover,  the 
use  of  the  combined  economic  power  of 
the  automobile  dealers  to  affect  a 
newspaper's  editorial  content  may  chill 
the  publication  of  information  that 
would  lower  search  costs  and  make 
readers  more  effective  consumers. 

Description  of  the  Proposed  Consent 
Order 

The  proposed  order  would  prohibit 
the  Association  from  carrying  out, 
participating  in,  inducing,  suggesting, 
urging,  encouraging,  or  assisting  any 
boycott  of,  or  concerted  refusal  to  deal 
with,  any  newspaper,  periodical, 
television  station,  or  radio  station. 

The  proposed  order  would  permit  the 
Association  to  establish,  participate  in, 
and  maintain  joint  advertising 
programs,  so  long  as  such  joint 
advertising  programs  are  not  part  of  any 
boycott  or  concerted  refusal  to  deal. 

The  proposed  order  would  require  the 
Association  to  amend  its  by-laws  to 
incorporate  by  reference  the  order.  It 
would  also  require  the  Association  to 
distribute  a  copy  of  the  amended  by- 
laws, the  order,  and  the  complaint  to 
each  of  its  members,  file  compliance 
reports,  and  notify  the  Commission  of 
certain  changes  in  its  structure. 


Finally,  the  proposed  order  contains  a 
twenty  year  "simset"  provision.  Under 
this  provision,  the  terms  of  the  order 
shall  terminate  twenty  years  after  the 
date  the  order  becomes  final. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  andtt  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

The  proposed  consent  order  has  been 
entered  into  for  settlement  purposes 
only  and  does  not  constitute  an 
admission  by  the  Association  that  the 
law  has  been  violated  as  alleged  in  the 
complaint. 
Benjamin  I.  Berman, 
Acting  Secretary. 
[FR  Doc.  95-19240  Filed  8-3-95;  8:45  am] 

WLUNG  CODE  S7S0-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chiidren  and 
Families 

Agency  Information  Collection  Under 
0MB  Review 

Title:  Uniform  Reporting 
Requirements  for  IV-A  and  IV-F 
Funded  Child  Care  for  Non-JOBS 
Participants,  Tribal  JOBS  Participants, 
Transitional  Child  Care  and  At-Risk 
Child  Care. 

OAfB  No.;  0970-0115. 

Description:  Title  IV-A  and  IV-F 
funded  child  care  data  collection  form 
ACF-115.  States  are  required  to  report 
child  care  data  on  a  quarterly  basis. 

Respondents:  State  governments. 


1 

Title 

t 

Number  of 
respondents 

Number  of 
responses 
per  re- 
spondent 

Average 

burden  per 

response 

Burden 

/>(CF-115 

54 

4 

35 

7560 

Estimated  Total  Annual  Burden 
Hours:  7,560. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  systems,  370  L'Enfant 
Promenade,  S.W.,  Washington,  D.C. 
20447,  Attn:  ACF  Reports  Clearance 
Officer. 

OMB  Comment:  Consideration  will  be 
given  to  comments  and  suggestions 
received  within  30  days  of  publication. 
Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 


directly  to  the  following:  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street,  NW., 
Washington,  D.C.  20503,  Attn:  Ms. 
Wendy  Taylor. 

Dated:  August  1. 1995. 
Roberta  Katson, 

Acting  Director,  Office  of  Information 

Resource  Management. 

(FR  Doc.  95-19277  Filed  8-3-95;  8:45  am] 

BILUNG  CODE  4184-01-M 


Office  of  Child  Support  Enforcement; 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

This  notice  amends  Part  K  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (DHHS),  Administration  for 
Children  and  Families  (ACF)  as  follows: 
Chapter  KF,  The  Office  of  Child  Support 
Enforcement  (OCSE)  (56  FR  42341),  as 
last  amended,  August  27, 1991.  This 
reorganization  will  establish  a  new 
office  within  the  OCSE. 
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1.  Amend  KF.IO  Organization.  Delete 
in  its  entirety  and  replace  it  with  the 
following: 

KF.IO  Organization.  The  Office  of 
Child  Support  Enforcement  is  headed 
by  a  Director  and  consists  of: 
Office  of  the  Direc^pr  (KFA) 
Division  of  Audit  (KFB) 
Division  of  Program  Operations  (KFC) 
Division  of  Policy  and  Planning  (KFD) 
Division  of  Consumer  Services  (KFE) 

2.  Amend  KF.20  Fimctions. 

a.  Delete  paragraph  A  in  its  entirety, 
and  replace  it  with  the  following: 

KF.20  Functions.  A.  Offices  of  the 
Director.  The  Director  is  also  the 
Assistant  Secretary  for  Children  and 
Families  and  is  directly  responsible  to 
the  Secretary  for  Carrying  out  OCSE's 
mission.  The  Deputy  Director  has  day- 
to-day  operational  responsibility  for 
Child  Support  Enforcement  programs. 
The  Associate  Deputy  Director  for 
information  Systems,  who  is  also  the 
Director  of  the  ACF  Office  of 
Information  Systems/Child  Support 
Systems,  has  responsibility  for  day-to- 
day management  of  child  support 
information  systems.  The  Deputy 
Director  assists  the  Director  in  carrying 
out  responsibilities  of  the  Office  and 
oversees  day-to-day  operation  of  OCSE's 
Audit,  Program  Operations,  Policy  and 
Planning  and  Consumer  Services 
Divisions.  The  Associate  Deputy 
Director  assists  the  Deputy  Director  in 
carrying  out  the  responsibilities  of  the 
Office. 

The  Office  is  responsible  for 
developing  regulations,  guidance  and 
standards  for  states  to  observe  in 
locating  absent  parents;  establishing 
paternity  and  support  obligations  and 
enforcing  support  obligations; 
maintaining  relationships  with 
Department  officials,  other  federal 
departments,  state  and  local  officials, 
and  private  organizations  and 
individuals  interested  in  the  CSE 
program;  coordinating  and  planning 
child  support  enforcement  activities  to 
maximize  program  effectiveness;  and 
approving  all  instructions,  policies  and 
publications  issued  by  OCSE  staff. 

Within  the  Office  of  the  Director, 
administrative  staff  assist  the  Director, 
Deputy  Director  and  Associate  Deputy 
Director  in  managing  the  formulation 
and  execution  of  program  and  salaries 
and  expense  budgets;  and  in  providing 
administrative,  personnel  and  data 
processing  support  services. 

b.  Delete  paragraph  C  in  its  entirety, 
and  replace  it  with  the  following: 

C.  Division  of  Program  Operations 
assesses  state  performance  and  provides 
information  and  assistance  on  program 
operations.  It  monitors  implementation 


of  program  requirements;  coordinates 
child  support  enforcement  activities 
with  regional  offices;  develops  guides 
and  resource  materials  for  use  by  states 
and  ACF  regional  offices;  documents 
specialized  program  techniques  for  use 
by  states  and  local  agencies;  and  ensures 
transfer  of  best  practices  among  state 
and  local  support  enforcement  agencies. 
The  Division  provides  specialized 
services  and  operation  of  the  Federal 
Parent  Locator  Service,  the  Federal  Tax 
Refund  Offset  Program,  Project  1099,  the 
IRS  Full  Collection  Project  and  the 
Parental  Kidnapping  Service.  It 
develops  and  publishes  informational 
materials  and  operates  a  training  center 
on  child  support  programs;  and 
monitors  contracts  with  organizations 
affiliated  with  child  support 
enforcement  programs.  It  provides 
liaison  services  to  a  variety  of  special 
interest  populations  concerning 
collections  of  child  support. 

c.  Add  paragraph  E.  Add  the 
following  to  establish  paragraph  E: 

E.  Division  of  Consumer  Services 
provides  direction  and  leadership  for  a 
variety  of  consumer  affairs  activities  in 
support  of  the  nationwide  child  support 
enforcement  program.  Provides  advice 
on  strategies  and  approaches  to  be  used 
to  improve  public  understanding  of  and 
access  to  OCSE  programs  and  policies. 
Promotes  "best"  child  support  practices 
to  the  public  through  monthly 
publication  of  the  Child  Support  Report. 
Advises  the  Director,  OCSE  of  the 
impact  of  child  support  enforcement 
policy  and  program  upon  consumers 
and  provides  a  focal  point  for  consumer 
relations  and  consultation. 

Dated:  July  31, 1995. 
Mary  Jo  Bane, 

Assistant  Secretary  for  Children  and  Families. 
[FR  Doc.  95-19278  Filed  8-3-95;  8:45  am) 

WLUNG  CODE  4184-01-M 


National  Institutes  of  Health 

Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meeting: 

Purpose/Agenda:  To  review 
individual  grant  applications. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  August  9, 1995. 

Time:  2:00  p.m. 

Place:  NIH,  Rockledge  II,  Room  5150. 
Telephone  Conference. 


Contact  Person:  Dr.  Zakir  BengaU, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5150,  Bethesda 
MD  20892.  (301)  534-1742. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Title 
5,  U.S.C  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  grant  review 
cycle.       • 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893.  National  Institutes  of  Health, 
HHS) 

Dated:  July  31. 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
|FR  boc.  95-19397  Filed  8-3-95;  8:45  am] 

BILUNG  COOE  414O-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  FR-3778-N-48] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMIMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  August  4,  1995. 
ADDRESSES:  For  further  information, 
contact  David  Pollack,  Department  of 
Housing  and  Urban  Development,  Room 
7254.  451  Seventh  Street.  SW.. 
Washington,  DC  20410;  telephone  (202) 
708-1234;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565, 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  hi 
accordance  with  the  December  12, 1988 
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court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  July  28, 1995. 
Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 

Development. 

(FR  Doc.  95-19135  Filed  8-3-95;  8:45  am) 

BILUNQ  COOE  4210-2»-M 


Office  of  the  Assistant  Secretary  for 
Administration 

[Docket  No.  FR-387»-D-«1] 

Revocation  and  Delegation  of 
Procurement  Authority 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Administration.  HUD. 
ACTION:  Notice  of  revocation  and 
redelegation  of  procurement  authority. 

SUMMARY:  This  notice  revokes  current 
redelegations  of  procurement  authority 
to  the  Field  and  Headquarters  staff.  It 
implenjents  the  final  phase  of  the  field 
reorganization  of  procurement  authority 
for  the  Office  of  Administration.  In  this 
phase,  procurement  authority  in  the 
Field  is  consohdated  under  three 
Administrative  Service  Centers.  This 
docimient  makes  no  changes  to  the 
procurement  authority  redelegated  to 
the  President  of  the  Government 
National  Mortgage  Association  (GNMA). 
EFFECTIVE  DATE:  July  28. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  L.  Girovasi,  Jr.,  Director,  Policy 
and  Evaluation  IDivision,  Office  of 
Procurement  and  Contracts,  Room  5262, 
451  7th  Street  S.W.,  Washington,  D.C. 
20410.  (202)  708-0294.  A 
telecommunications  device  for  the 
hearing  impaired  (TDD)  is  available  at 
202-708-1112.  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  In 
November  of  1993.  the  Secretary 
announced  the  reorganization  of  HUD's 
field  structure  to  improve  HUD's 
performance  and  provide  HUD's 
customers  (members  of  the  pubUc  and 
program  beneficiaries)  more  efficient 
service  and  less  bureaucracy  by 
empowering  HUD  employees  to  serve 
HUD's  customers  more  effectively.  In 
implementing  this  objective,  the 


Secretary  decided  to  remove  the 
Regional  organizational  layer  and 
provide  officials  at  lower  organizational 
levels  full  authority  to  carry  out 
program  functions,  with  these  Field 
Office  officials  reporting  directly  to 
program  officials  in  Headquarters.. 

In  a  delegation  of  authority,  published 
on  April  15,  1994  at  59  FR  18276,  the 
Secretary  of  Housing  and  Urban 
Development  revoked  all  delegations  of 
procurement  authority,  and  issued  a 
new  delegation  which  consolidated  into 
a  single  document  all  delegations  of 
procurement  authority  to  the  Assistant 
Secretary  for  Administration  (the 
Department's  Senior  Procurement 
Executive.)  On  that  same  day,  the 
Assistant  Secretary  for  Administration 
published  a  redelegation  of  procurement 
authority,  at  59  FR  18277,  implementing 
the  initial  phase  of  the  field 
reorganization  of  procurement  authority 
for  the  Office  of  Administration.  In  that 
redelegation,  the  Assistant  Secretary  for 
Administration  revoked  all 
redelegations  of  procurement  authority, 
and  issued  a  new  redelegation 
consolidating  into  one  document  all 
redelegations  of  procurement  authority 
to  HUD  Headquarters  and  Field  staff. 

In  this  phase  of  HUD's  Field 
reorganization.  Administrative  Service 
Centers  (ASCs)  will  be  estabUshed  to 
consolidate  and  expedite  contracting, 
persoimel,  accounting,  facilities, 
management  information,  and  other 
common  administrative  support 
fimctions.  On  October  27, 1994,  the 
Assistant  Secretary  for  Administration 
announced  the  selection  of  three  ASCs: 
New  Yoric,  Atlanta  and  Denver. 
Accordingly,  in  this  notice,  the 
Assistant  Secretary  for  Administration 
is  revoking  the  redelegation  issued  on 
April  15,  1994,  including  all 
procurement  authority  redelegated  to 
Regional  and  Field  Office  officials.  In 
this  new  redelegation  reflecting  the 
changed  Field  organizational  structure, 
authority  is  redelegated  to  each  ASC 
Director  and  ASC  Contracting  Division 
Director.  In  addition,  this  document 
gives  HUD  procurement  officials 
increased  flexibility:  The  Director, 
Office  of  Procurement  and  Contracts 
(OPC),  at  the  Headquarters  Office,  has 
the  authority  to  award  and  administer 
contracts  which  are  national  in  scope  or 
which  may  cover  more  than  one  ASC 
service  area;  and  ASC  contracting 
officials  have  the  authority  to  meet 
changing  workload  demands  by  further 
redelegating  certain  procurement 
authority  to  qualified  HUD  field 
persoimel,  as  specified. 

Lastly,  in  this  docvunent,  the 
redelegations  to  the  Field  staff  and  to 


the  Director,  OPC,  at  the  Headquarters 
Office,  are  revised  to  streamline  the 
IDepartment's  management  of  the 
Govemmentwide  Commercial  Credit 
Card  Program.  However,  this 
redelegation  does  not  address  the 
Government  Travel  Card  Program. 
American  Express  or  other  credit  cards 
issued  under  the  Government  Travel 
Card  Program  may  only  be  used  to  pay 
for  authorized  travel-related  services  for 
which  the  individual  traveler  is 
responsible. 

Accordingly,  the  Assistant  Secreatry 
for  Administration  revokes  and 
redelegates  authority  as  follows: 

Section  A.  Redelegation  of  Authority 

The  Assistant  Secretary  for 
Administration,  designated  as  the 
Department's  Senior  Procurement 
Executive,  redelegatees  the  following 
power  and  authority: 

1.  The  Director,  Office  of  Procurement 
and  Contracts,  designated  as  the 
Department's  principal  Contracting 
Officer,  is  authorized  to: 

a«  Enter  into  and  administer  all 
procurement  contracts  and  interagency 
agreements  for  property  and  services 
required  by  the  Department  (including 
the  placement  of  paid  advertisements  in 
newspapers;) 

b.  Enter  into  and  administer  grants 
and  cooperative  agreements  in  support 
of  the  Department's  discretionary 
assistance  programs; 

c.  Make  determinations  and  findings 
regarding  the  use  of  advance  payments 
under  FAR  Subpart  32.4  and  HUDAR 
2432.402;  and, 

d.  Further  redelegate  the  following 
authority  which  has  been  redelegated  in 
this  notice,  to  the  headquarters  and  field 
personnel  identified  below,  provided 
they  meet  experience,  education,  and 
training  requirements  established  by  the 
Senior  Procurement  Executive: 

(i)  The  authority  identified  in 
Sections  l.a.  and  l.b.,fibove,  to 
qualified  Office  of  Prociu^ment  and 
Contracts  persormel; 

(ii)  The  authority  identified  in        ' 
Sections  l.a.  and  l.b.,  above,  to  the 
Directors,  Administrative  Service  Center 
Contracting  Divisions  for  purposes  of 
awarding  and  adminsitering  contracts  or 
other  agreements  which  are  national  in 
scope  or  which  cover  more  than  one 
Administrative  Service  Center  service 
area; 

(iii)  To  qualified  Departmental 
employees,  the  authority  to  engage  in 
the  following  purchasing  procedures: 

1.  Small  purchases  (FAR  Part  13); 

2.  Issuance  of  delivery  orders  under 
contracts  established  by  other 
Government  sources  (FAR  Part  8,  e.g., 
GSA  Federal  Supply  Schedules)  or 
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under  pre-priced  indefinite-delivery 
contracts  established  by  the  Department; 
and, 

3.  Purchases  using  the  Government- 
wide  Commercial  Credit  Card  system  in 
accordance  with  the  Department's 
directives  governing  credit  card 
purchasing.  Authority  redelegated  to  the 
Commercial  Credit  Card  Program 
Administrator  may  be  further 
redelegated  by  the  Program 
Administrator  to  qualified  Headquarters 
employees  for  piux:hases  within  the 
micro-purchase  threshold  established  in 
FAR  Part  13. 

2.  The  President  of  the  Government 
National  Mortgage  Association  (GNMA) 
is  authorized  to  exercise  procurement 
authority  with  respect  to  requirements 
related  to  GNMA's  programmatic 
functions.  The  President  of  GNMA  is 
authorized  to  redelegate  any  of  the 
powers  or  authority  redelegated  to  him 
or  her  to  qualified  GNMA  employees. 

3.  Each  Director,  Administrative 
Service  Center  (ASC),  and  Director,  ASC 
Contracting  Division,  is  designated  as  a 
Contracting  Officer  and  is  authorized'to, 
subject  to  any  limitations  imposed  by 
the  Senior  Procurement  Executive: 

a.  Enter  into  and  administer  all 
procurement  contracts  and  interagency 
agreements  for  property  and  services 
required  by  the  Department  (including 
the  placement  of  paid  advertisements  in 
newspapers)  with  regard  to:  Activities 
within  his  or  her  ASC  service  area;  or, 
activities  which  may  be  national  in 
scope  or  which  cover  more  than  one 
ASC  service  area  when  specifically 
delegated  by  the  Director.  Office  of 
Procurement  and  Contracts.  However, 
any  purchase  of  Federal  Information 
Processing  (FIP)  supplies  or  services 
(i.e.,  ADP-related  contract  actions) 
requires  the  prior  approval  of  the 
Director,  Office  of  Information  Policies 
and  Systems; 

b.  Cirder  a  Limited  Denial  of 
Participation  sanction,  pursuant  to  HUD 
regulations  at  24  CFR  24.700; 

c.  Make  determinations  and  findings 
regarding  the  use  of  advance  payments 
under  FAR  Subpart  32.4  and  HUDAR 
2432.402: 

d.  Further  redelegate  the  award  and 
administration  of  an  individual  or  class 
of  procurement  contracts  or  interagency 
agreements  to  another  director,  ASC 
Contracting  Division,  with  the 
concurrence  of  the  Senior  Procurement 
Executive;  and, 

e.  Further  redelegate  the  authority 
redelegated  in  paragraph  3.a.,  above,  to 
any  of  the  following  personnel, 
provided  that  they  meet  experience, 
education,  and  training  requirements 
established  by  the  Senior  Procurement 


Executive  and  provided  that  any  other 
requirements  listed  below  are  met: 

(i)  To  ASC  Contracting  Division 
personnel; 

(ii)  To  Office  of  Housing  personnel  in 
State  or  Area  Offices  within  the  ASC 
service  area  for  procurement  contracts 
which  concern  programmatic  functions 
and  which  are  funded  by  the  FHA  Fund. 
At  a  minimum,  this  authority  shall  be 
delegated  to  a  specific  Office  of  Housing 
management  official  designated  by  the 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner  in  each  State 
and  Area  Office  for  the  following 
purposes: 

1 .  Emergency  procurement  authority; 

2.  Small  purchase  authority  (FAR  Part 
13)  in  offices  without  full-time 
contracting  personnel. 

The  Office  of  Housing  will  be  given 
30  days  advance  notice  if  any  of  the 
above  authority  in  paragraph  3.e.(ii)  will 
be  withdrawn  and  subsequently 
redelegated  to  ASC  personnel. 

(iii)  To  Administration  personnel 
within  the  ASC  service  area  for  the 
following  purposes: 

1.  Small  purchases  (FAR  Part  13); 
and, 

2.  Issuance  of  delivery  orders  imder 
contracts  established  by  other 
Government  sources  (FAR  Part  8,  e.g. 
GSA  Federal  Supply  Schedules)  or 
under  pre-priced  indefinite-delivery 
contracts  established  by  the  Department. 

(iv)  To  Departmental  personnel 
vtdthin  the  ASC  service  area,  for 
purchases  using  the  Govemmentwide 
Commercial  Credit  Card  system,  in 
accordance  with  the  Department's 
directives  governing  credit  card 
purchasing.  Authority  redelegated  to  the 
Director,  Administrative  Resoim:es 
Division  may  be  further  redelegated  by 
that  Director  to  qualified  field  personnel 
within  the  service  area  for  purchases 
within  the  micro-purchase  threshold 
established  in  FAR  Part  13. 

Section  B.  Authority  Revoked 

All  power  and  authority  redelegated 
at  Section  A.  of  the  Notice  of 
Redelegation  of  Authority,  published  on 
April  15, 1994  at  59  FR  18277.  is 
revoked. 

Authority:  Sec.  7(d).  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)|. 

Dated:  July  28, 1995. 
Maritynn  A.  Davis, 
Assistant  Secretary  for  Administration. 
IFR  Doc.  95-19224  Filed  ft-3-95;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  a  Draft  Joint 
Environmental  Impact  Statement  (EIS) 
and  Environmental  Impact  Report  (EIR) 
Regarding  the  Application  for 
Incidental  Take  and  Implementation  of 
a  Long-Term  Habitat  Conservation 
Plan  for  the  Stephens'  Kangaroo  Rat, 
an  Endangered  Species,  in  Western 
Riverside  County,  CA 

agency:  Fish  and  Wildlife,  Interior. 
ACTION:  Notice  of  availability  and  public 
meeting. 

SUMMARY:  This  notice  advises  the  public 
that  the  draft  Joint  Environmental 
Impact  Statement/Environmental 
Impact  Report  on  the  application  to 
Incidentally  Take  Stephens'  Kangaroo 
Rat  (SKR)  in  Riverside  County, 
California,  is  available  for  public 
review.  The  Riverside  County  Habitat 
Conservation  Agency  (RCHCA)  has 
applied  to  the  U.S.  Fish  and  Wildlife 
Service  (Service)  for  a  30-year  Incidental 
Take  Permit  pursuant  to  section 
10(a)(1)(B)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (Act).  The 
Service  also  advises  the  public  that  the 
application  package  prepared  by  the 
RCHCA,  which  includes  the  SKR  Long- 
term  Habitat  Conservation  Plan  (HCP), 
Implementing  Agreement  (LA),  and 
Incidental  Take  Permit  Application,  is 
available  for  public  review.  Comments 
are  requested  and  a  public  hearing  will 
be  held.  All  comments  received, 
including  names  and  addresses,  will 
become  part  of  the  administrative  record 
and  may  be  made  available  to  the 
public. 

DATES:  Written  comments  are  requested 
by  September  18, 1995.  A  public 
meeting  will  be  conducted  on 
September  6, 1995,  in  Riverside, 
California,  beginning  at  1:00  pm. 
Agency  representatives  will  be  available 
to  answer  questions  and  receive  either 
written  or  oral  comments  concerning 
the  draft  Joint  EIS/EIR. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Gail  C.  Kobetich.  Field 
Supervisor.  U.S.  Fish  and  Wildlife 
Service.  Carlsbad  Field  Office,  2730 
Loker  Ave.  West,  Carlsbad.  California 
92008.  Written  comments  may  also  be 
sent  by  facsimile  to  (619)  431-9618.  The 
public  meeting  will  be  held  at  the  Board 
of  Supervisors  Meeting  Room.  Coimty 
Administrative  Center,  14th  Floor,  4080 
Lemon  Street.  Riverside,  CA. 

FOR  FURTHER  INFORMATION  CONTACT:  Pete 
Sorensen,  Endangered  Species  Division 
Chief.  U.S.  Fish  and  Wildlife  Service, 


Carlsbad  Field  Office,  2730  Loker  Ave. 
West,  Carlsbad,  California  92008. 

SUPPtEMENTARY  INFORMATION: 

Availability  of  Documents 

Individuals  wishing  copies  of  this 
draft  Joint  EIS/EIR  for  review  should 
inuncKliately  contact  the  U.S.  Fish  and 
Wildlife  Service  Carlsbad  Field  Office  at 
the  above  referenced  address,  or  by 
telephone  at  (619)  431-9440. 
Individuals  wishing  to  review  the  SKR 
Long-term  HCP  and  lA  should 
immediately  contact  the  RCHCA  at  (909) 
275-1100.  Doctunents  will  be  available 
for  public  inspection  by  appointment 
during  normal  business  hours  (8  am  to 
5  pm,  Monday  through  Thursday)  at  the 
RCHCA,  4080  Lemon  Street,  12th  Floor, 
Riverside,  California  92501.  Dociunents 
will  also  be  available  for  public 
inspection  by  appointment  during 
normal  business  hours  (8  am  to  5  pm, 
Mcoiday  through  Friday)  at  the  Service's 
Office  at  the  above  referenced  address 
and  telephone.  Docimients  will  also  be 
available  for  public  inspection  at 
numerous  libraries  throughout  the 
planning  area.  The  location  of  specific 
libraries  having  copies  can  be  obtained 
by  contacting  the  Service  at  the  above 
number.  Copies  of  the  draft  EIS  have 
been  sent  to  all  agencies  and  individuals 
who  p>articipated  in  the  scoping  process 
and  to  all  others  who  have  already 
requested  copies. 

Background 

The  Service  listed  the  SKR  as  an 
endangered  species,  effective  October 
31. 1988  (53  FR  38485).  Because  of  its 
listing  as  an  endangered  species,  the 
SKR  is  protected  by  the  Act's 
prohibition  against  "take",  that  is,  no 
one  may  harass,  harm,  pursue,  hunt, 
shoot,  woimd,  kill,  trap,  captiu«  or 
collect  the  species,  or  attempt  to  engage 
in  such  conduct  (16  U.S.Q  1538).  The 
Service,  however,  may  issue  p>ermits  to 
conduct  activities  involving  endangered 
species  imder  certain  circumstances, 
including  carrying  out  scientific 
purposes,  enhancing  the  propagation  or 
survival  of  the  species,  or  incidentally 
taking  the  species  in  connection  with 
otherwise  lawful  activities. 

The  RCHCA  presently  has  a  short- 
term  10(a)(1)(B)  permit  (PRT-739678) 
from  the  Service  to  incidentally  take 
SKRs  in  connection  with  various 
proposed  public  and  private  projects  in 
the  western  portion  of  Riversioe  County. 
Under  the  program  established  through 
this  interim  permit,  SKR  habitat  in 
public  and  private  ownership  is  being 
acquired  and  managed  for  the  long-term 
benefit  of  the  species.  Acquisition  of 
private  lands  is  funded  in  part  from 


mitigation  fees  collected  by  the  RCHCA 
as  developments  proceed. 

As  intended  when  the  interim  permit 
was  granted  in  August  1990,  the  RCHCA 
is  applying  to  the  Service  for  a  30-year 
inddental  take  permit  for  the  same 
purposes.  The  area  covered  by  the 
proposed  30-year  permit  will  include 
much  of  the  historical  range  of  the  SKR 
in  Riverside  County.  The  procedures  for 
the  RCHCA  to  incidentally  take  SKRs 
imder  the  proposed  30-year  permit  are 
evaluated  in  the  EIS/EIR. 

This  draft  Joint  EIS/EIR  has  been 
developed  cooperatively  by  the 
Service's  Carlsbad  Field  Office  (lead 
agency  for  the  draft  EIS).  the  RCHCA. 
and  California  Department  of  Fish  and 
Game. 

In  the  development  of  this  draft  Joint 
EIS/EIR,  the  Service  has  initiated  action 
to  assure  compliance  with  the  purpose 
and  intent  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  as  amended.  Scoping  activities 
were  imdertaken  preparatory  to 
developing  the  draft  EIS  watli  a  variety 
of  Federal,  State,  and  local  entities.  A 
Notice  of  Intent  to  prepare  the  EIS  was 
published  in  the  Federal  Register  on 
March  2, 1993. 

The  RCHCA 's  preparation  of  the  long- 
term  HCP  has  been  on-going  since  the 
short-term  permit  was  authorized.  In 
March  1993  the  Service  and  the  RCHCA 
initiated  a  joint  scoping  process  for  the 
preparation  of  a  joint  EIS/EIR  in 
anticipation  of  the  Service  receiving  a 
permit  application  for  a  30-year  Section 
10(a)  permit  for  incidental  take  of  SKR 
The  scoping  process  was  initiated  in 
accordance  with  NEPA  to  solicit 
comments  on  issues  and  alternatives  to 
be  addressed  in  the  EIS/EIR.  Because  of 
the  extended  2-year  scoping  process,  a 
draft  Scoping  Report  was  prepared  to 
update  public  knowledge  of  the  scoping 
process.  That  report  summarizes  the  2- 
year  scoping  process,  identifies  the 
scoping  issues  raised  by  interested 
parties  at  public  meetings  and  in  vmtten 
statements,  and  outlines  the  issues  and 
alternatives  that  will  be  addressed  in  the 
draft  EIS/EIR.  The  availability  of  the 
draft  Scoping  Report  was  published  in 
the  Federal  Register  on  March  24. 1995. 

Key  issues  addressed  in  this  draft  EIS/ 
EIR  are  identified  as  the  effects  that 
implementation  of  various  alternatives 
would  have  upon:  (1)  The  endangered 
SKR;  (2)  other  wildlife  and  their 
habitats;  (3)  land  uses  and  general  plans; 
(4)  provision  of  public  facilities, 
services  and  utilities;  and  (5)  social  and 
economic  conditions. 

More  than  10  alternatives  were 
considered  before  limiting  the 
alternatives  to  be  advanced  for  further 
study.  Ultimately,  4  alternatives  were 


selected  for  detailed  analysis:  (1) 
Proposed  Action/Project  (approve  and 
implement  the  Long-term  SKR  HCP):  (2) 
Expanded  Conservation/Protection 
(conserve  more  SKR  habitat);  (3) 
Existing  Reserves/Public  Lands  (focus 
on  SKR  habitat  already  protected);  and 
(4)  a  No  Project/No  Action  Alternative 
(assume  no  regional  program).  The 
Service  will  identify  its  preferred 
alternative  and  environmentally 
preferable  alternative  as  defined  in  the 
NEPA  in  the  final  EIS/EIR 

Each  alternative  was  evaluated  in 
terms  of  its  potential  to  result  in 
significant  adverse  imf>acts.  and  the 
adequacy  or  inadequacy  of  the  proposed 
measiuvs  to  avoid,  minimize,  and 
-substantially  lessen  the  effects. 

Dated:  July  27, 1995. 
David  L.  McMullen,  '  ^ 

Acting  Deputy  Regiona]  Director,  Region  1, 

Portland,  Oregon. 

[FR  Doc.  95-19115  Filed  8-3-95:  8:45  am] 

eajJNO  CODE  4310-S6-P 


Bureau  of  Land  Management 

[AK-e64-141(M>0-P;  F-14944-A] 

Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(a)  and  22(j)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18. 
1971.  43  U.S.C.  1601.  1613(a),  will  be 
issued  to  Tozitna,  Limited  for 
approximately  330  acres.  The  lands 
involved  are  in  the  vicinity  of  Tanana, 
Alaska,  writhin  T.  4  N..  R  22  W., 
Fairbanks  Meridian,  Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Fairbanks 
Daily  News-Miner.  Copies  of  the 
decision  may  be  obtained  by  contacting 
the  Alaska  State  Office  of  the  Bureau  of 
Land  Management,  222  West  Seventh 
Avenue.  #13.  Anchorage.  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  afJFected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  September  5. 1995  to 
file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  fi-om  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  urith  the 
requirements  of  43  CFR  Part  4.  Subpart 
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E,  shall  be  deemed  to  have  waived  their 

rights. 

Elizabeth  Sherwood, 

Land  Law  Examiner,  Branch  of  Northern 

Adjudication. 

[FR  Doc  95-19210  Filed  S-3-95;  8:45  am] 

HUJNQ  COOe  4310^A-P 

[NV-03O-670O-1O;  Closure  Notice  No.  NV- 
030-95-05] 

Temporary  Closure  of  Public  Lands; 
Washoe  County,  Nevada 

AQENGY:  Bureau  of  Land  Management. 

Nevada. 

SUMMARY:  The  Carson  City  District 

Manager  announces  the  temporary 

closiue  of  selected  public  lands  under 

his  administration.  This  action  is  being 

taken  to  provide  for  public  safety  during 

the  1995  Reno  National  Championship 

Air  Races. 

EFFECTIVE  DATES:  September  11  through 

September  17, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  M.  Phillips,  Lahontan  Resource 

Area  Manager,  Carson  City  District 

Office,  1535  Hot  Springs  Road,  Carson 

City,  Nevada  89706-0638.  Telephone 

(702) 855-6100. 

SUPPLEMENTARY  INFORMATION:  This 

closure  applies  to  all  the  public,  on  foot 

or  in  vehicles.  The  public  lands  affected 

by  this  closure  are  described  as  follows: 

Mt.  Diablo  Nferidian 

T.21N.,R.  19E. 
Sec.  8,  N'/zNEV*.  SE'ANE'/i  and  E'/^SE'/. 
Sec.  16,  N'/^  and  SWV« 
Aggregating  approximately  680  acres. 

The  above  restrictions  do  not  apply  to 
emergency  or  law  enforcement 
personnel  or  event  oHicials.  The 
authority  for  this  closure  is  43  CFR 
8364.1.  Persons  who  violate  this  closure 
order  are  subject  to  arrest  and,  upon 
conviction,  may  be  tined  not  more  than 
$1,000  and/or  imprisoned  for  not  more 
than  12  months. 

A  map  of  the  closed  area  is  posted  in 
the  Carson  City  District  Office  of  Bureau 
of  Land  Management. 

Dated:  July  25, 1995. 
James  M.  Phillips, 

Area  Manager.  Lahontan  Resource  Area. 
[F^  Doc.  95-19229  Filed  8-3-95;  8:45  am) 

BILUNG  COOE  4310-HC-M 


[WY-030-05-131(W)1] 

Notice  of  Availability  of  Greater 
Wamsutter  Area  II  Natural  Gas  Project 
Final  Environmental  Impact  Statement 

SUMMARY:  The  Bureau  of  Land 
Management  [BIM)  annoimces  the 


availability  of  the  Greater  Wamsutter 
Area  II  (GWA  n)  Natural  Gas  Project 
Final  Environmental  Impact  Statement 
analyzing  the  environmental 
consequences  of  a  proposed  natural  gas 
exploration,  development,  and 
production  operation  in  the  Wamsutter 
Area  II  of  southwestern  Carbon  and 
southeastern  Sweetwater  Counties, 
Wyoming.  The  project  area  encompasses 
approximately  334,919  acres  within 
portions  of  Townships  16  through  22 
North,  Ranges  92  through  95  West. 
DATES:  Comments  on  the  Final 
Environmental  Impact  Statement  will  be 
accepted  for  30  days  following  the  date 
the  Environmental  Protection  Agency 
(EPA)  publishes  their  Notice  of 
Availability  in  the  Federal  Register.  The 
EPA  notice  is  expected  to  be  published 
on  August  4, 1995.  There  are  no  plans 
to  hold  a  public  meeting  on  the  Greater 
Wamsutter  Area  II  Natural  Gas  Project. 
Reviewers  are  encouraged  to  visit  the 
local  BLM  offices  in  Cheyenne  and 
Rawlins  to  talk  with  the  managers  about 
any  concerns. 

ADDRESSES:  Comments  on  the  Final 
Environmental  Impact  Statement  should 
be  sent  to  Mr.  John  Spehar,  Great  Divide 
Resource  Area,  Bureau  of  Land 
Management,  P.O.  Box  880,  Rawlins, 
Wyoming  82301. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Spehar,  Great  Divide  Resource 
Area,  Bureau  of  Land  Management,  P.O. 
Box  880,  Rawlins,  Wyoming  82301, 
phone  307-324-4841. 
SUPPLEMENTARY  INFORMATION:  The  Final 
Environmental  Impact  Statement 
analyzes  three  project  development 
alternatives  and  a  no  action  alternative. 
The  proposed  project  provides  a 
maximum  development  of  750  wells 
and  300  locations  within  the  GWA  n 
analysis  area  in  addition  to  existing 
operations. 

The  proposed  project  would  affect 
2,416  acres,  bringing  the  total 
disturbance  area  within  the  GWA  II  area 
to  14,943  acres  of  land.  The  proposed 
project  entails  drilling,  completion 
testing,  production,  abandonment,  and 
reclamation  of  natural  gas  operations  by 
Union  Pacific  Resources  Company, 
Amoco  Production  Company,  and 
others.  Impacts  to  most  resources  would 
be  negligible  to  moderate  during  the  life 
of  the  project.  The  proposed  project 
would  have  beneficial  impacts 
associated  with  increased  revenues 
generated  by  taxes,  royalties,  and  the 
use  of  local  goods  and  services.  This 
Final  Environmental  Impact  Statement 
is  in  compliance  with  Section  7{c)  of  the 
Endangered  Species  Act  (as  amended) 
and  includes  a  Biological  Assessment 
for  the  purpose  of  identifying  any 


endangered  or  threatened  species  which 
are  likely  to  be  affected  by  ihe  proposed 
action. 

Dated:  July  24, 1995. 
Alan  Kesterke, 

Acting  State  Director. 

IFR  Doc.  95-19211  Filed  8-3-95;  8:45  am) 

BiLLMO  CODE  4310-22-P 


National  Park  Service 

Notice  of  Availability  of  the  Final 
General  Management  Plan  and  Final 
Environmental  Impact  Statement  for 
Fort  Clatsop  National  Memorial, 
Oregon 

SUMMARY:  Pursuant  to  Section  102(2)  (C) 
of  the  National  Environmental  Policy 
Act  of  1969  (P.L.  91-190,  as  amended), 
the  National  Park  Service,  Department 
of  the  Interior,  has  prepared  a  Final 
General  Management  Plan/ 
Environmental  Impact  Statement  (GMP/ 
FEIS)  that  describes  and  analyzes  a 
proposal  and  three  alternatives  to  meet 
immediate  and  long-term  needs  at  Fort 
Clatsop  National  Memorial;  these 
alternatives  address  visitor  use  and  the 
preservation  of  the  natural  and  cultural 
resources  that  provide  the  environment 
in  which  the  Lewis  and  Clark  story  is 
presented  to  the  public. 

A  Notice  of  Availability  of  the  Draft 
General  Management  Plan/ 
Environmental  Impact  Statement  (GMP/ 
DEIS)  was  published  in  the  Federal 
Register  on  3  November  1993  (58  FR 
211),  with  the  public  comment  period  to 
close  on  7  January  1994;  responding  to 
a  request  that  additional  time  be 
provided  for  review  and  comment,  the 
review  period  was  extended  until  7    . 
February  1994  through  notices  in  the 
local  media  and  the  5  January  1994 
issue  of  the  Federal  Register  (59  FR  3). 
During  this  comment  period,  three 
public  meetings  were  held  and  written 
comments  were  also  received.  The 
GMP/FEIS  contains  responses  to  the 
comments  received  and  modifications  to 
the  document  as  needed  in  response  to 
the  comments. 

The  proposal,  which  was  developed 
in  response  to  public  and  agency 
comments  on  the  GMP/DEIS,  calls  for 
(1)  Establishment  of  a  trail  between  the 
Fort  and  the  Pacific  Ocean;  (2)  addition 
of  approximately  963  acres  to  the 
Memorial's  boundary;  (3)  coordination 
of  interpretive  activities  with  other 
public  and  private  entities  throughout 
the  lower  Columbia  River  region;  and 
(4)  increasing  the  Memorial's  staffing 
levels. 

Three  alternatives  were  considered,  in 
addition  to  the  proposal.  The  No- Action 
Alternative  would  maintain  the  existing 


conditions:  no  Fort-Ocean  trail  would 
be  developed;  current  size  of  the 
Memorial  would  be  maintained  at  125 
acres;  no  new  coordination  initiatives 
would  be  undertaken;  and  staffing  levels 
would  not  be  increased.  The  Minimum 
Requirements  Alternative  would  add  a 
Fort-Ocean  trail  and  increase  the 
Memorial's  boimdary  to  encompass  an 
additional  963  acres;  some  additional 
interpretive  coordination  activities 
would  be  undertaken  by  virtue  of 
sUghtly  increased  staff  numbers.  The 
fourth  alternative  would  expand  the 
Memorial's  natural  resource  base  to 
enhance  the  historic  setting  of  the 
Memorial;  it  would  add  approximately 
2,31S  acres  to  the  park,  develop  a  Fort- 
Ocean  trail  with  a  commensurate 
increase  in  staffing  to  manage  the  larger 
land  base. 

Major  impact  topics  assessed  for  the 
proposed  action  and  the  alternatives 
include  cuUiubI  and  natural  resources, 
visitor  use,  interpretation,  regional 
cooperation,  park  facilities/staffing/ 
operations,  visual/aural  qualities, 
adjacent  land  uses  and  boundary 
adjustment/land  protection. 

SUPPLEMENTARY  INFORMATION:  The  no- 
action  period  on  this  final  plan  and 
environmental  impact  statement  will 
end  30  days  after  die  Environmental 
Protection  Agency  has  published  a 
notice  of  availability  of  the  GMP/FEIS  in 
the  Federal  Register.  For  further 
information,  contact:  Superintendent, 
Fort  Clatsop  National  Memorial,  Route 
3,  Box  604-FC,  Astoria,  OR  97103-9803; 
telephone  (503)  861-2471. 

Copies  of  the  GMP/FEIS  will  be 
available  at  Fort  Clatsop  National 
Memorial,  as  well  as  the  following 
locations:  Office  of  PubUc  Affairs, 
National  Park  Service,  Department  of 
the  Interior.  1849  C  Street,  NW., 
Washington,  DC;  and  National  Park 
Service,  Columbia  Cascades  System 
Support  Office,  909  First  Ave.,  Seattle, 
WA. 

Dated:  July  25. 1995. 
William  C.  Walters. 

Deputy  Field  Director,  Pacific  West  Area, 

National  Park  Service. 

JFR  Doc.  95-19167  Filed  8-3-95;  8:45  am] 

MIUIM  COOE  4310-70-M 


Bureau  of  Reclamation 

Soutti  Bay  Water  Recycling  Project, 
San  Jose,  CA 

AGENCY:  Bureau  of  Reclamation. 
Interior. 

ACTION:  Correction  notice  of  availability 
and  notice  of  pubUc  hearings  on  the 


JMI 


draft  environmental  impact  statement: 
INT  DES-95-36. 

SUMMARY:  Pursuant  to  the  National 
Environmental  PoUcy  Act  (NEPA)  of 
1969  (as  amended),  the  Bureau  of 
Reclamation  (Reclamation)  has  prepared 
a  draft  environmental  impact  statement 
(DEIS)  for  the  South  Bay  Water 
Recycling  Project  (SBWRP).  The  DEIS  is 
based  on  a  1992  environmental  impact 
report  (EIR)  prepared  by  the  City  of  San 
Jose  (City).  The  SBWRP  would  divert 
treated  freshwater  effluent  from  South 
San  Francisco  Bay  through  a  water 
reclamation  program.  This  would 
include  construction  of  {mmp  stations 
and  recycled  distribution  pipelines. 
Reclamation  would  provide  a  grant  of 
up  to  25  percent  of  the  total  project  cost 
to  the  City  to  support  the  SBWRP.  A 
public  hearing  will  be  held  to  receive 
written  or  veihal  comments  on  the  DEIS 
from  interested  organizations  and 
individuals  on  the  environmental 
impacts  of  the  proposal.  This  notice 
corrects  the  date  of  availability  of  the 
draft  environmental  impact  statement 
published  in  60  FR  37902,  Jul  24, 1995 
to  August  2, 1995. 

DATES:  The  DEIS  will  be  available  on 
August  2, 1995  for  a  60-day  pubUc 
review  period. 

A  public  hearing  on  the  DEIS  will  be 
held  on  August  23, 1995  at  4:00  p.m.  at 
the  San  Jose  Convention  Center,  First 
Floor,  Room  L,  150  West  San  Carlos 
Street,  San  Jose,  CA  95113. 
ADDRESSES:  Written  comments  on  the 
DEIS  and  requests  for  copies  of  the  DEIS 
should  be  addressed  to  Mona  Jefferies- 
Soniea,  Bureau  of  Reclamation,  Division 
of  Resources  Management  Planning, 
2800  Cottage  Way,  Sacramento.  CA 
95825;  telephone:  (916)  979-2297. 

Copies  01  the  DEIS  are  also  available 
for  public  inspection  and  review  at  the 
following  locations: 

•  Bureau  of  Reclamation,  Mid-Pacific 
Regional  Liaison.  1849  C  Street  NW., 
Washington.  DC  20240;  telephone:  (202) 
208-6274. 

•  Bureau  of  Reclamation,  Regional 
Director,  Attn:  MP-720,  2800  Cottage 
Way,  Sacramento,  CA  95825-1898; 
telephone:  (916)  979-2297. 

•  Biu«au  of  Reclamation,  Mid-Pacific 
Regional  Library,  2800  Cottage  Way, 
Sacramento,  CA.  95825-1898; 
telephone:  (916)  979-2462. 

•  City  of  San  Jose,  Environmental 
Services  Department,  Tech.  Support 
Division,  700  Los  Esteros  Road,  San 
Jose,  CA  95134;  telephone:  (408)  945- 
5300. 

Libraries 

Copies  will  also  be  available  for 
inspection  at  public  libraries  located  in 


San  Jose  (Main,  Alviso,  Berryessa,  East 
San  Jose,  Carnegie,  and  Empire 
Branches). 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jefferies-Soniea  at  the  above  address  and 
telephone. 

SUPPLEMENTARY  INFORMATION:  The 
SBWRP,  formerly  known  as  the  San  Jose 
Nonpotable  Reclamation  Project,  was 
developed  in  response  to  an  order  from    • 
the  Environmental  Protection  Agency 
(EPA)  and  San  Francisco  Regional  Water 
Quality  Control  Board  in  order  to  re- 
establish salinity  levels  of  the  salt  water 
marsh  in  the  southern  tip  of  San 
Francisco  Bay.  In  addition  to  protecting 
the  South  Bay  habitat,  the  program  also 
develops  nonpotable  water  supply  for 
the  Santa  Clara  Valley,  which  can  be 
used  in  place  of  potable  water  for 
appropriate  purposes.  Funding  will 
come  from  loans  fi^m  the  State  Water 
Resources  Control  Board  and  EPA,  a 
grant  from  Reclamation,  and  local 
funding. 

The  SBWRP  would  be  implemented 
in  two  phases:  Phase  I  would  consist  of 
installing  facilities  to  supply  up  to  9,000 
acre-feet7year  of  nonpotable  water  for 
landscape  irrigation,  agriculture  and 
industrial  uses.  Phase  n  would  consist 
of  installing  facilities  to  supply  an 
additional  up  to  27,000  acre-feet/year 
for  either  nonpotable  or  potable  use. 

The  City  completed  a  final  EIR  for  the 
SBWRP  in  November  1992.  At  that  time. 
Reclamation  had  not  been  involved  and 
therefore  no  compliance  with  NEPA  was 
needed.  The  EIS  will  be  based  on  this 
final  EIR.  The  EIR  analyzed  Phase  I  in 
detail  and  analyzed  Phase  n 
programmatically. 

The  proposed  action  (Phase  I)  is  to 
construct  pvunp  stations,  storage  tanks, 
48.5  miles  of  6  to  54-inch  diameter 
pipeline  and  appurtenant  facilities  in 
the  cities  of  San  Jose,  Santa  Clara,  and 
Milpitas.  There  would  also  be  minor 
modifications  of  the  existing  San  Jose/ 
Santa  Clara  Water  Pollution  Control 
Plant  to  provide  additional  chlorination. 

Alternatives  to  the  proposed  action 
include: 

•  Pipeline  Ahgnment  Alternative,  to 
avoid  construction  of  pipelines  near 
residences. 

•  Flow  Allocation  Alternative,  which 
would  allocate  most  of  the  reclaimed 
water  for  potable  uses.  The  water  would 
be  used  for  groundwater  recharge, 
mainly  using  percolation  basins. 

•  Habitat  Enhancement  Alternative, 
to  also  supply  water  to  riparian 
restoration  areas  along  creeks  and  rivers 
in  the  study  area,  a^ell  as  for  potable 
and  other  nonpotable  piuposes. 

•  No  Action. 
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Hearing  Process  Information 

Written  comments,  for  inclusion  in 
the  hearing  record,  from  those  unable  to 
attend  the  hearing  or  wishing  to 
supplement  their  oral  presentation 
should  be  received  at  the  Bureau  of 
Reclamation  by  September  6, 1995. 

Note:  If  special  assistance  is  required, 
contact  Mona  Jefferies-Soniea  at  (916)  979- 
2297.  Please  notify  Ms.  Jefferies-Soniea  as  far 
in  advance  of  the  hearings  as  possible  and 
not  later  than  1  week  prior  to  the  hearing 
date  to  enable  Reclamation  to  secure  the 
needed  services.  If  a  request  cannot  be 
honored,  the  requester  will  be  notified. 

Dated:  July  28. 1995. 
Dan  M.  Fulls, 

Acting  Regional  Director. 

[FR  Doc.  95-19213  Filed  8-3-95;  8:45  am] 

BU.LMO  CODE  4310-M-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-6  (Sub-No.  366X] 

Burlington  Northern  Railroad 
Company;  At>andonment  Exemption; 
in  Buchanan  County,  MO 

Burlington  Northern  Railroad 
Company  (BN)  has  filed  a  notice  of 
exemption  imder  49  CFR  part  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  0.85  miles  of  rail  line  between 
milepost  142.19  and  milepost  143.04  in 
the  City  of  St.  Joseph,  in  Buchanan 
County,  MO. 

BN  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  lines; 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  State 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  with  any  U.S. 
District  Court  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period;  and  (4)  the  requirements  at 
49  CFR  1105.7*(environmental  report), 
49  CFR  1105.8  (historic  report),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  imder 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petitic^  for  partial 
revocation  under  49  u.S.C.  10505(d) 
must  be  filed. 


Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
September  3, 1995,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,'  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2),2  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29'  must 
be  filed  by  August  14, 1995.  Petitions  to 
reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  August  24, 1995,  with:  Office 
of  the  Secretary,'Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Sarah  J. 
Whitley,  Assistant  General  Counsel, 
Burlington  Northern  Railroad  Company. 
3800  Continental  Plaza,  777  Main 
Street,  Fort  Worth,  TX  76102-5348. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

BN  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environmental  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  August  9. 1995.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEA  (Room  3219,  Interstate 
Commerce  Commission,  Washington, 
DC  20423)  or  by  calling  Elaine  Kaiser, 
Chief  of  SEA,  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  th^  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  July  28, 1995. 


'  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  canAot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Bail  Lines,  5  LC.C.2d 
377  (1989).  Any  entity  seeking  a  stay  on 
enviroiunental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

'  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist..  4  I.C.C.2d  164  (1987). 

-^The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


By  the  Ck>nunission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
IFR  Doc.  95-19226  Filed  8-3-95;  8:45  am) 

BIUMQ  COOE  7036-01-P 


[Docket  No.  AB-449  (Sub-No.  1X)] 

Western  Kentucky  Railway,  L.L.C. — 
Abandonment  Exemption — in  Union 
County,  KY 

Western  Kentucky  Railway,  L.L.C. 
(WKR),  has  filed  a  notice  of  exemption 
under  49  CFR  Part  1152  Subpart  F— 
Exempt  Abandonments  to  abandon  20 
miles  of  its  line  between  milepost  JE48.0 
north  of  Dekoven,  and  milepost  JE28.0 
at  Waverly,  in  Union  County,  KY. 

WKR  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic 
that  could  move  over  the  line  can  be 
rerouted  over  other  lines;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report),  49 
CFR  1105.8  (historic  report).  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  imder  Oregon  Short  Line  R. 
Co.— Abandonment — Goshen,  360  I.CC. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

,  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
September  2, 1995,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,'  formal  expressions  of  intent  to 


■  A  stay  will  t>e  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  paiXy  or  by  the  Commission's 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  before 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Rail  Lines,  5  I.C.CZd 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  the 


file  an  OFA  under  49  CFR 
1152.27(c)(2),2  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  ^  must 
be  filed  by  August  14, 1995.  Petitions  to 
reopen  or  requests  for  public  use 
conditions  imder  49  CFR  1152.28  must 
be  filed  by  August  23, 1995,  vn\h:  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission,  1201 
Constitution  Ave.,  N.W.,  Washington, 
DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Kelvin  J. 
Dowd,  Esq.,  Slover  &  Loftus,  1224  17th 
St.,  N.W.,  Washington,  D.C.  20036. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

WKR  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  August  8, 1995. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  July  28. 1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc  95-19227  Filed  8-3-95;  8:45  am] 
BUJNO  COOE  FR-7035-01-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
Pocket  No.  94-16] 

Bamett  J.W.  Grier,  Jr.,  M.D.. 
Revocation  of  Registration 

On  November  1, 1993,  the  Deputy 
Assistant  Administrator  (then-Director), 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration  (DEA), 
issued  an  Order  to  Show  Cause  to 
Bamett  J.W.  Grier,  Jr.,  M.D.  of  Beverly 


Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

'See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist.,  4  I.C.C.2d  164  (1987). 

'The  Commission  will  accept  a  late-filed  trail  use 
raquest  as  long  as  it  retains  jurisdiction  to  do  so. 


JMI 


Hills,  California  (Respondent), 
proposing  to  revoke  his  DEA  Certificate 
of  Registration.  BG2764226,  and  deny 
any  pending  apphcations  for 
registration  as  a  practitioner.  The 
statutory  basis  for  the  Order  to  Show 
Cause  was  that  the  continued 
registration  of  Respondent  was 
inconsistent  with  the  public  interest  and 
that  Respondent  was  no  longer 
authorized  to  handle  controlled 
substances  in  the  State  of  California.  21 
U.S.C.  823(f)  and  824(a)  (3)  and  (4). 

On  December  9, 1993,  Respondent 
requested  a  hearing  and  the  proceeding 
was  docketed  before  Administrative 
Law  Judge  Mary  Ellen  Bittner. 
Following  filing  of  prehearing 
statements  by  both  parties,  the 
Government  filed  a  motion  for  summary 
disposition  on  November  30, 1994.  No 
response  was  filed  by  Respondent.  No 
evidentiary  hearing  was  held  as  there 
were  no  factual  issues  involved,  only  a 
question  of  law.  The  administrative  law 
judge  issued  her  opinion  and 
recommended  decision  on  December  23. 
1994.  No  exception  were  filed  by  either 
party. 

On  January  23, 1995,  the 
administrative  law  judge  transmitted  the 
record  of  the  proceeding  to  the  Deputy 
Administrator.  After  careful 
consideration  of  the  record  in  its 
entirety,  the  Deputy  Administrator 
enters  his  final  order  in  this  matter,  in 
accordance  with  21  CFR  1316.67,  based 
on  conclusions  of  law  and  facts 
contained  in  the  record  which  were  not 
disputed,  as  set  forth  herein. 

On  October  24, 1987,  the  Cafifomia 
Medical  Board  suspended  Respondent's 
state  medical  license  for  ninety  days 
and  placed  him  on  probation  for  eight 
years  upon  a  finding  that  Respondent 
failed  to  supervise  a  physician's 
assistant  and  that  such  failure 
constituted  an  extreme  departure  from 
the  Standard  of  medical  practice  in 
Southern  California.  On  May  13. 1991, 
Respondent  falsified  an  application  for 
.^  liew  DEA  Certificate  of  Registration  by 
answering  "no"  to  the  liability  question 
concerning  revocation,  suspension, 
denial,  restriction,  or  probation  of  state 
professional  license  or  controlled 
substance  registration. 

On  October  2,  1992.  the  California 
Medical  Board  petitioned  to  revoke 
Respondent's  probation  because  he  had 
violated  the  terms  of  his  probation  by 
issuing  nurtierous  prescriptions  for 
controlled  substances,  including 
Profhethazine  with  codeine.  Emperin 
with  codeine.  Tylenol  #3  with  codeine, 
and  Phenergan  with  codeine  for  other 
than  a  legitimate  medical  purpose.  The 
California  Medical  Board  also  found 
that  Respondent  had  prescribed. 


dispensed  or  furnished  dangerous  drugs 
without  a  good  faith  prior  medical 
examination;  and  submitted  Quarterly 
Reports,  executed  under  penalty  of 
perjury,  falsely  reporting  compliance 
with  both  Federal  and  State  laws.  On 
February  29, 1993,  Respondent  pled 
nolo  contendere  in  absentia  to  six 
counts  of  state  criminal  charges 
involving  controlled  substances.  On 
August  3, 1993,  the  California  Medical 
Board  revoked  Respondent's  license  to 
practice  medicine  in  the  State  of 
California  effective  September  3, 1993. 

On  October  14, 1992,  Respondent 
requested  a  modification  of  his  DEA 
registration  from  California  to  Georgia. 
On  November  3, 1994,  the  Georgia 
Composite  State  Board  of  Medical 
Examiners  revoked  Respondent's 
license  to  practice  medicine  in  the  State 
of  Georgia.  Respondent  does  not  deny 
that  he  is  not  licensed  in  California  or 
Georgia. 

DEA  has  consistently  held  that  it  does 
not  have  statutory  authority  under  the 
Controlled  Substances  Act  to  register  a 
practitioner  unless  that  practitioner  is 
authorized  to  dispense  controlled 
substances  by  the  state  in  which  he 
proposes  to  practice.  See  Lawrence  R. 
Alexander.  M.D.,  57  FR  22256  (1992); 
Bobby  Watts,  M.D.,  53  FR  11919  (1988); 
Robert  F.  Witek.  D.D.S.,  52  FR  4770 
(1987).  In  such  cases,  a  motion  for 
summary  disposition  is  properly 
entertained.  There  is  no  need  for  a 
plenary  evidentiary  hearing  since  there 
are  no  questions  of  fact  to  be  resolved 
by  such  a  hearing.  PhiUip  E.  Kirk,  M.D., 
48  FR  32887  (1983),  aff  d  sub  nom.  Kirk 
V.  Mullen,  749  F.2d  297  (6th  Cir.  1984); 
Floyd  A.  Santner,  M.D.,  47  FR  51831 
(1982).  Therefore,  because  Respondent 
is  no  longer  authorized  to  handle 
controlled  substances  in  the  State  of 
California  or  the  State  of  Georgia,  the 
states  in  which  Respondent  proposes  to 
practice,  the  Deputy  Administrator 
cannot  permit  him  to  maintain  a  DEA 
Certificate  of  Registration  in  either  state. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  21  U.S.C. 
823  and  824  and  28  CFR  0.100(b)  and 
0.104.  hereby  orders  that  DEA 
Certificate  of  Registration.  BG2764226, 
previously  issued  to  Bamett  J.W.  Grier, 
Jr.,  M.D.,  be,  and  it  is  hereby,  revoked, 
and  any  pending  application  for 
renewal  of  such  registration  be,  and  they 
hereby  are.  denied,  and  that  any  request 
for  modification  be.  and  it  hereby  is, 
denied.  This  order  is  effective 
September  5, 1995. 
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Dated:  July  28. 1995. 
Stephen  H.  Greene, 

Deputy  Administrator. 

[FR  Doc.  95-19168  Filed  ft-3-95;  8:45  am) 

MLLMO  COOC  4410-0»-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Iowa  State  Standards;  Notice  of 
Approval 

1.  Backgmund.  Part  1953  of  Title  29. 
Code  of  Federal  Regulations  prescribes 
procedures  under  Section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  667;  hereinafter  called 
the  Act)  by  which  the  Regional 
Administrators  for  Occupational  Safety 
and  Health  (hereinafter  called  the 
Regional  Administrator)  imder  a 
delegation  of  authority  from  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  Plan  which  has  been 
approved  in  accordance  with  Section 
18(c)  of  the  Act  and  29  CFR  part  1902. 
On  July  20, 1973,  notice  was  published 
in  the  Federal  Register  (38  FR  19368)  of 
the  approval  of  the  Iowa  Plan  and  the 
adoption  of  subpart  J  of  part  1952 
containing  the  decision.  Iowa  was 
granted  final  approval  under  Section 
18(e)  of  the  Act  on  July  2, 1985.  The 
Iowa  Plan  provides  for  the  adoption  of 
Federal  standards  by  reference  after 
comments  and  public  hearing).  By  a 
letter  dated  June  13, 1994,  from  Walter 
H.  Johnson,  Deputy  Labor 
Commissioner,  to  Alonzo  L.  Griffin, 
Area  Director,  and  incorporated  as  part 
of  the  Plan,  the  State  submitted  State 
standards  comparable  to:  Electric  Power 
Generation  Transmission  and 
Distribution;  Electrical  Protective 
Equipment;  as  published  in  the  Federal 
Register  (59  FR  4435,  dated  January  31, 
1994).  This  standard,  which  is 
contained  in  Chapter  88  of  the  Code  of 
Iowa  (1983),  was  promulgated  after 
public  comments  requested  March  16, 
1994;  hearing  scheduled  for  April  7, 
1994;  (no  comments  were  received).  The 
standard  was  effective  May  11, 1994; 
and  notice  of  its  adoption  was 
published  by  the  State  on  May  11. 1994. 

In  the  June  13, 1994  letter,  the  State 
also  submitted  State  standards 
comparable  to:  Hazard  Communication; 
as  published  in  the  Federal  Register  (59 
FR  6169,  dated  February  9, 1994).  This 
stfmdard,  which  is  contained  in  Chapter 
88  of  the  Code  of  Iowa  (1983),  was 


promulgated  after  public  comments 
requested  March  16, 1994;  hearing 
scheduled  for  April  7, 1994;  (no 
comments  were  received).  The  standard 
was  effective  May  11, 1994;  and  notice 
of  its  adoption  was  published  by  the 
State  on  May  11,1994. 

hi  the  June  13, 1994  letter,  the  State 
also  submitted  State  standards 
comparable  to:  Occupational  Safety  and 
Health  Standards  for  Cadmium  for 
Shipyards  Employment  and 
Construction,  Redesignation;  as 
published  in  the  Federal  Register  (59 
FR  215,  dated  January  3, 1994).  This 
standard,  which  is  contained  in  Chapter 
88  of  the  Code  of  Iowa  (1983),  was 
promulgated  after  public  comments 
requested  March  16, 1994;  hearing 
scheduled  for  April  7, 1994;  (no 
comments  were  received).  The  standard 
was  effective  May  11. 1994;  and  notice 
of  its  adoption  was  pubUshed  by  the 
State  on  May  11, 1994. 

In  the  June  13. 1994  letter,  the  State 
also  submitted  State  standards 
comparable  to:  Hazard  Communication; 
as  published  in  the  Federal  Register  (59 
FR  6170.  dated  February  9. 1994).  This 
standard,  which  is  contained  in  Chapter 
88  of  the  Code  of  Iowa  (1983),  was 
promulgated  after  public  comments 
requested  March  16, 1994;  hearing 
scheduled  tor  April  7, 1994;  (no 
comments  were  received).  The  standard 
was  effective  May  11, 1994;  and  notice 
of  its  adoption  was  published  by  the 
State  on  May  11,1994. 

By  letter  dated  July  29, 1994,  from 
Walter  H.  Johnson,  Deputy  Labor 
Commissioner,  to  Alonzo  L.  Griffin. 
Area  Director,  and  incorporated  as  part 
of  the  Plan,  the  State  submitted  State 
standards  comparable  to:  Personal 
Protective  Equipment  for  General 
Industry;  as  published  in  the  Federal 
Register  (59  FR  16360,  dated  April  6, 
1994).  This  standard,  which  is 
contained  in  Chapter  88  of  the  Code  of 
Iowa  (1983),  was  promulgated  after 
public  comments  requested  Mav  1 1, 
1994;  hearing  scheduled  for  T'lm 
1994;  (no  comments  were  received).  The 
standard  was  effective  July  6, 1994;  and 
notice  of  its  adoption  was  published  by 
the  State  on  July  6, 1994. 

By  letter  dated  October  19, 1994,  from 
Walter  H.  Johnson,  Deputy  Labor 
Commissioner,  to  Alonzo  L.  Griffin. 
Area  Director,  and  incorporated  as  part 
of  the  Plan,  the  State  submitted  State 
standards  comparable  to:  Permit- 
Required  Confined  Spaces,  technical 
amendment;  as  published  in  the  Federal 
Register  (59  FR  26115,  dated  May  19. 
1994).  This  standard,  which  is 
contained  in  Chapter  88  of  the  Code  of 
Iowa  (1983),  was  promulgated  after 
public  comments  requested  July  20, 


1994;  hearing  scheduled  for  August  11, 
1994;  (no  comments  were  received).  The 
standard  was  effective  September  14, 
1994;  and  notice  of  its  adoption  was 
published  by  the  State  on  September  14, 
1994. 

hi  the  October  19, 1994  letter,  the 
State  also  submitted  State  standards 
comparable  to:  Electric  Power 
Generation,  Transmission,  and 
distribution;  electrical  protective 
equipment,  correction;  as  poblished  in 
the  Federal  Register  (59  FR  33661. 
dated  June  30. 1994).  This  standard, 
which  is  contained  in  Chapter  88  of  the 
Code  of  Iowa  (1983),  was  promulgated 
after  public  comments  requested  August 
3, 1994;  hearing  scheduled  for  August 
25, 1994;  (no  comments  were  received). 
The  standard  was  effective  September 
28,  1994;  and  notice  of  its  adoption  was 
published  by  the  State  on  September  28, 
1994. 

In  the  October  19, 1994  letter,  the 
State  also  submitted  State  standards 
comparable  to:  Personal  Protective 
Equipment  for  General  Industry, 
correction;  as  published  in  the  Federal 
Register  (59  FR  33910,  dated  July  1, 
1994).  This  standard,  which  is 
contained  in  Chapter  88  of  the  Code  of 
Iowa  (1983),  was  promulgated  after 
pubhc  comments  requested  August  3, 
1994;  hearing  scheduled  for  August  25, 
1994;  (no  comments  were  received).  The 
standard  was  effective  September  28. 
1994;  and  notice  of  its  adoption  was 
published  by  the  State  on  September  28. 
1994. 

hi  the  October  19, 1994  letter,  the 
State  also  submitted  State  standards 
comparable  to:  Retention  of  DOT 
Markings,  Placards,  and  Labels;  as 
published  in  the  Federal  Register  (59 
FR  36699,  dated  July  19, 1994).  This 
standard,  which  is  contained  in  Chapter 
88  of  the  Code  of  Iowa  (1983),  was 
promulgated  after  public  comments 
requested  July  20,  1994;  hearing 
scheduled  for  August  11,  1994;  (no 
comments  were  received).  The  standard 
was  effective  September  14. 1994;  and 
notice  of  its  adoption  was  published  by 
the  State  on  September  14, 1994. 

By  letter  dated  February  21.  1995, 
from  Walter  H.  Johnson,  Deputy  Labor 
Commissioner,  to  Alonzo  L.  Griffin, 
Area  Director,  and  incorporated  as  part 
of  the  Plan,  the  State  submitted  State 
standards  comparable  to:  Safety 
Standards  for  Fall  Protection  in  the 
Construction  industry;  as  published  in 
die  Federal  Register  (59  FR  40729, 
dated  August  9, 1994).  This  standard, 
which  is  contained  in  Chapter  88  of  the 
Code  of  Iowa  (1983),  was  promulgated 
after  public  comments  requested 
September  14, 1994;  hearing  scheduled 
for  October  6. 1994;  (no  comments  were 
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received).  The  standard  was  effective 
November  9, 1994;  and  notice  of  its 
adoption  was  published  by  the  State  on 
November  9, 1994. 

In  the  February  21, 1995  letter,  the 
State  also  submitted  State  standards 
comparable  to:  Occupational  Exposure 
to  Asbestos;  as  published  in  the  Federal 
Register  (59  FR  41057,  dated  August  10, 
1994).  This  standard,  which  is 
contained  in  Chapter  88  of  the  Code  of 
Iowa  (1983),  was  promulgated  after 
public  comments  requested  September 
14, 1994;  hearing  scheduled  for  October 
6, 1994;  (no  comments  were  received). 
The  standard  was  effective  November  9, 
1994;  and  notice  of  its  adoption  was 
published  by  the  State  on  November  9, 
1994. 

In  the  February  21, 1995  letter,  the 
State  also  submitted  State  standards 
comparable  to:  Hazardous  Waste 
Operations  and  Emergency  Response;  as 
published  in  the  Federal  Register  (59 
FR  43270,  dated  August  12, 1994).  This 
standard,  which  is  contained  in  Chapter 
88  of  the  Code  of  Iowa  (1983),  was 
promulgated  after  public  comments 
requested  September  28, 1994;  hearing 
scheduled  for  October  20, 1994;  (no 
comments  were  received).  The  standard 
was  effective  November  23, 1994;  and 
notice  of  its  adoption  was  published  by 
the  State  on  November  23, 1994. 

hi  the  February  21, 1995  letter,  the 
State  also  submitted  State  standards 
comparable  to:  Logging  Operations;  as 
published  in  the  Federal  Register  (59 
FR  51741,  dated  October  12, 1994).  This 
standard,  which  is  contained  in  Chapter 
88  of  the  Code  of  Iowa  (1983),  was 
promulgated  after  public  comments 
requested  November  9.  1994;  hearing 
scheduled  for  December  1, 1994;  (no 
comments  were  received).  The  standard 
was  effective  February  1, 1995;  and 
notice  of  its  adoption  was  published  by 
the  State  on  February  1, 1995. 

hi  the  February  21, 1995  letter,  the 
State  also  submitted  State  standards 
comparable  to:  Safety  Standards  for  Fall 
Protection  in  the  Construction  Industry; 
as  published  in  the  Federal  Register  (59 
FR  40729,  dated  August  9, 1994).  This 
standard,  which  is  contained  in  Chapter 
88  of  the  Code  of  Iowa  (1983),  was 
promulgated  after  public  comments 
requested  September  14, 1994;  hearing 
scheduled  for  October  6, 1994;  (no 
comments  were  received).  The  standard 
was  effective  November  9, 1994;  and 
notice  of  its  adoption  was  published  by 
the  State  on  November  9, 1994. 

In  the  February  21, 1995  letter,  the 
State  also  submitted  State  standards 
comparable  to:  Occupational  Exposure 
to  Asbestos;  as  published  in  the  Federal 
Register  (59  FR  41131.  dated  August  10, 
1994).  This  standard,  which  is 


contained  in  Chapter  88  of  the  Code  of 
Iowa  (1983),  was  promulgated  after 
public  conunents  requested  September 
14, 1994;  hearing  scheduled  for  October 
6, 1994;  (no  comments  were  received). 
The  standard  was  effective  November  9, 
1994;  and  notice  of  its  adoption  was 
published  by  the  State  on  November  9, 
1994. 

In  the  February  21. 1995  letter,  the 
State  also  submitted  State  standards 
comparable  to:  Hazardous  Waste 
Operations  and  Emergency  Response;  as 
published  in  the  Federal  Register  (59 
FR  43275,  dated  August  22, 1994).  This 
standard,  which  is  contained  in  Chapter 
88  of  the  Code  of  Iowa  (1983),  was 
promulgated  after  public  comments 
requested  September  28,  1994;  hearing 
scheduled  for  October  20, 1994;  (no 
comments  were  received).  The  standard 
was  effective  November  23, 1994;  and 
notice  of  its  adoption  was  published  by 
the  State  on  November  23,  1994. 

In  the  February  21, 1995  letter,  the 
State  also  submitted  State  standards 
comparable  to:  Logging  Operations;  as 
pubhshed  in  the  Federal  Register  (59 
FR  51748.  dated  October  12. 1994).  This 
standard,  which  is  contained  in  Chapter 
88  of  the  Code  of  Iowa  (1983).  was 
promulgated  after  public  comments 
requested  November  9. 1994;  hearing 
scheduled  for  December  1, 1994;  (no 
comments  were  received).  The  standard 
was  effective  February  1. 1995;  and 
notice  of  its  adoption  was  published  by 
the  State  on  February  1. 1995. 

By  letter  dated  November  8. 1994. 
from  Walter  H.  Johnson,  Deputy  Labor 
Commissioner,  to  Alonzo  L.  Griffin, 
Area  Director,  and  incorporated  as  part 
of  the  Plan,  the  State  submitted  State 
standards  comparable  to:  Reporting  of 
fatality  or  multiple  hospitahzation 
incidents;  as  pubUshed  in  the  Federal 
Register  (59  FR  15594,  dated  April  1, 
1994).  This  standard,  which  is 
contained  in  Chapter  88  of  the  Code  of 
Iowa  (1993),  was  promulgated  after 
public  comments  requested  July  26, 
1994;  hearing  scheduled  for  July  28, 
1994;  (no  comments  were  received).  The 
standard  was  effective  October  26, 1994; 
and  notice  of  its  adoption  was 
published  by  the  State  on  October  26, 
1994. 

2.  Decision.  All  of  the  above  State 
submissions  have  been  compared  to 
federal  standards  and  it  has  been 
determined  that  they  are  identical  to  the 
comparable  federal  standard  and  should 
therefore  be  approved.  Having  reviewed 
the  State  submission,  in  comparison 
with  the  Federal  standards,  it  has  t)een 
determined  that  the  State  standards, 
with  the  exception  of  1904.8.  are 
identical  to  the  comparable  Federal 


standards  and  should  therefore  be 
approved. 

OSHA  has  determined  that  the  State 
standard  for  347-4.8(88)  is  at  least  as 
effective  as  the  comparable  Federal 
standard,  as  required  by  section  18(c)(2) 
of  the  Act.  OSHA  has  also  determined 
that  the  differences  between  the  State 
and  Federal  standards  are  minimal  and 
that  the  standards  are  thus  substantially 
identical.  OSHA  therefore  approves  this 
standard;  however,  the  right  to 
reconsider  this  approval  is  reserved 
should  substantial  objections  be 
submitted  to  the  Assistant  Secretary. 

3.  Location  of  Supplement  for 
Inspection  and  Copying.  A  copy  of  the 
standard  supplement,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  Directorate  of 
Federal/State  Operations,  Office  of  State 
Programs,  Room  N3700,  200 
Constitution  Avenue,  NW,  Washington. 
DC  20210;  Office  of  the  Regional 
Administrator,  Occupational  Safety  and 
Health  Administration,  406  Federal 
Office  Building,  911  Walnut  Street, 
Kansas  City,  Missouri  64106;  and 
Division  of  Labor  Services,  1000  East 
Grand  Avenu^,  Des  Moines,  Iowa  50319. 

4.  Public  Participation.  Under  29  CFR 
1953.2(c)  of  this  Chapter,  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Iowa  State  Plan  as  a 
proposed  change  and  for  making  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reasons: 

1 .  The  standards  are  identical  to  the 
comparable  Federal  standards,  with  the 
exception  of  1904.8,  and  are  therefore 
deemed  to  be  at  least  as  effective. 

2.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
pubUc  participation  and  notice  would 
be  unnecessary. 

This  decision  is  effective  August  4, 
1995. 

(Section  18,  Public  Law  91-596, 84  Stat.  1608 
[29  U.S.C.  667)) 

Signed  at  Kansas  City.  Missouri,  this  11th 
day  of  July,  1995. 
Marda  Drumm, 
Acting  Regional  Administrator. 
(FR  Doc.  95-19202  Filed  8-3-95;  8:45  am] 
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Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federai  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  detenmnation  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Etepartment  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  itom  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  foimd  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescril)ed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  data  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
ourent  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
sujiersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 


applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  dociunent  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington.  D.C.  20210. 

Withdrawn  General  Wage 
Determination  Decisions 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawang,  from  the  date  of  this 
notice,  General  Wage  Determination 
Nos.  OK950016,  OK950018  and 
OK950024  dated  February  10, 1994. 

Agencies  with  construction  projects 
pending,  to  which  this  wage  decision 
would  have  been  applicable,  should 
utilize  the  project  determination 
procedure  by  submitting  an  SF-308. 
Contracts  for  which  bids  have  been 
opened  shall  not  be  afliected  by  this 
notice.  Also,  consistent  with  29  CFR 
1.6(c}(2)(i)(A),  when  the  opening  of  bids 
is  less  than  ten  (10)  days  from  the  date 
of  this  notice,  this  action  shall  be 
effective  luiless  the  agency  finds  that 
there  is  insufficient  time  to  notify 
bidders  of  the  change  and  the  finding  is 
documented  in  the  contract  file. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 


Volume  I 

New  Jersey 
N)950002  (Feb.  10, 1995) 
NJ950003  (Feb.  10, 1995) 
NJ9500O4  (Feb.  10. 1995) 
N)950008  (Feb.  10. 1995) 
NJ950021  (Feb.  10, 1995) 

Volume  n 

Pennsylvania 
PA950005  (Feb.  10, 1995) 
PA950006  (Feb.  10. 1995) 
PA950007  (Feb.  10, 1995) 
PA950008  (Feb.  10. 1995) 
PA950009  (Feb.  10. 1995) 
PA950010  (Feb.  10. 1995) 
PA950O12  (Feb.  10, 1995) 
PA950O15  (Feb.  10.  1995) 
PA950019  (Feb  10. 1995) 
PA950021 (Feb  10. 1995) 
PA950023  (Feb.  10. 1995) 
PA950028  (Feb.  10. 1995) 
PA950029  (Feb.  10, 1995) 
PA950040  (Feb.  10, 1995) 
PA950054  (Feb.  10. 1995) 
PA950060  (Feb.  10, 1995) 

Volume  m 

Georgia 
GA950003 
GA950022 
GA950032 
GA950040 
GA950050 
GA950065 
GA950073 
GA950084 


(Feb.  10. 1995) 
(Feb.  10. 1995) 
(Feb.  10, 1995) 
(Feb.  10. 1995) 
(Feb.  10, 1995) 
(Feb.  10. 1995) 
(Feb.  10. 1995) 
(Jul.  14, 1995) 


Volume  IV 

Illinois 
IL950001  (Feb.  10. 1995) 
IL950002  (Feb.  10, 1995) 
IL950003  (Feb.  10, 1995) 
IL950004  (Feb.  10, 1995) 
IL950005  (Feb.  10,  1995) 
IL950007  (Feb.  10. 1995) 
IL950008  (Feb.  10, 1995) 
IL950009  (Feb.  10, 1995) 
IL950011  (Feb.  10, 1995) 
IL950012  (Feb.  10, 1995) 
IL950013  (Feb.  10, 1995) 
IL950014  (Feb.  10. 1995) 
IL950015  (Feb.  10. 1995) 
IL950016  (Feb.  10. 1995) 
IL950017  (Feb.  10. 1995) 
IL950023  (Feb.  10, 1995) 
IL950029  (Feb.  10, 1995) 
IL950030  (Feb.  10, 1995) 
IL950042  (Feb.  10. 1995) 
IL950043  (Feb.  10. 1995) 
IL950049  (Feb.  10. 1995) 
IL950052  (Feb.  10.  1995) 
IL950061  (Feb.  10. 1995) 
1L950069  (Feb.  10, 1995) 
IL950075  (Feb.  10,  1995) 
IL950079iFeb.  10. 1995) 
IL950094  (Feb.  10. 1995) 

Minnesota 
MN950058  (Feb.  10. 1995) 

Ohio 
OH950001  (Feb.  10. 1995) 
OH950002  (Feb.  10. 1995) 
OH950003  (Feb.  10. 1995) 
OH950012  (Feb.  10. 1995) 
OH950024  (Feb.  10. 1995) 
OH950026  (Feb.  10, 1995) 
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OH950027  (Feb.  10, 1995) 

OH950028  (Feb.  10, 1995) 

,  OH950029  (Feb.  10, 1995) 

OH950034  (Feb.  10, 1995) 

Volume  V 

Kansas 

KS950023  (Feb.  10. 1995) 

KS950035  (Feb.  10, 1995) 
New  Mexico 

NM950001  (Feb.  10, 1995) 

NM950005  (Feb.  10, 1995) 
Texas 

TX950002  (Feb.  10, 1995) 

TX950003  (Feb.  10. 1995) 

TX950005  (Feb.  10, 1995) 

TX950007  (Feb.  10, 1995) 

TX950010  (Feb.  10. 1995) 

TX950015  (Feb.  10. 1995) 

TX950018  (Feb.  10. 1995) 

TX950019  (Feb.  10. 1995) 

TX950033  (Feb.  10. 1995) 

TX950034  (Feb.  10, 1995) 

TX950037  (Feb.  10, 1995) 

TX950051  (Feb.  10, 1995) 

TX950053  (Feb.  10, 1995) 

TX950055  (Feb.  10, 1995) 

TX950059  (Feb.  10. 1995) 

TX950060  (Feb.  10. 1995) 

TX950061  (Feb.  10. 1995) 

TX950063  (Feb.  10, 1995) 

TX950069  (Feb.  10. 1995) 

TX950081  (Feb.  10. 1995) 

TX950093  (Feb.  10. 1995) 

TX950096  (Feb.  10. 1995) 

TX950100  (Feb.  10. 1995) 

TX950114  (Feb.  10. 1995) 

Volume  VI 

Alaska 

AK950001  (Feb.  10, 1995) 
Arizona 

AZ950001  (Feb.  10, 1995) 

AZ950002  (Feb.  10. 1995) 

AZ950003  (Feb.  10. 1995) 

AZ9500O5  (Feb.  10. 1995) 

AZ950006  (Feb.  10, 1995) 

AZ950007  (Feb.  10, 1995) 

AZ950011  (Feb.  10. 1995) 

AZ950013  (Feb.  10. 1995) 

AZ950014  (Feb.  10, 1995) 

AZ950015  (Feb.  10, 1995) 

AZ950016  (Feb.  10, 1995) 

AZ950017  (Feb  10, 1995) 
Colorado 

CO950011  (Feb.  10. 1995) 

CO950025  (Feb.  10. 1995) 
Idaho 

ID950001  (Feb.  10. 1995) 

ID9500O4  (Feb.  10. 1995) 

ID950013  (Jul.  28. 1995) 
IVashington 

WA950001  (Feb.  10. 1995) 

WA950002  (Feb.  10, 1995) 

WA950003  (Feb.  10, 1995) 

WA950007  (Feb.  10, 1995) 

WA950025  (Feb.  10. 1995) 

WA950027  (Feb.  10. 1995) 

Seneral  Wage  Determination 
Publication 

General  wage  determinations  issued 
inder  the  Davis-Bacon  and  related  Acts, 
ncluding  those  noted  above,  may  be 
bund  in  the  Government  Printing  Ofiice 
GPO)  document  entitled  "General  Wage 


Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  countiy. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington.  D.C.  this  28th  day 
of)uly  1995. 

Alan  L.  Moss, 

Director,  Division  of  Wage  Determinations. 
(FR  Doc.  95-18982  Filed  8-3-95:  8:45  am) 

BILLING  CODE  4910-27-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-445  and  50-446] 

Texas  Utilities  Electric  Company; 
Comanche  Peak  Steam  Electric 
Station,  Units  1  and  2;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89,  issued  to  Texas  Utilities 
Electric  Company  (TU  Electric,  the 
licensee),  for  operation  of  the  Comanche 
Peak  Steam  Electiic  Station  (CPSES), 
Units  1  and  2,  located  in  Somervell 
County,  Texas. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
consist  of  revisions  to  10  CFR  part  20 
references  to  recognize  the  new  section 
numbers,  revise  definitions  to  ensure 


consistency  with  10  CFR  part  20,  and 
change  administrative  controls  for 
reporting  and  recordkeeping  to  maintain 
compliance  with  the  new  10  CFR  part 
20.  The  changes  would  revise  the 
limitations  on  concentrations  of 
radioactive  material  released  in  liquid 
effiuents  and  the  limitations  on  the  dose 
rate  resulting  horn  radioactive  material 
released  in  gaseous  effluents  and  reflect 
the  relocation  of  the  prior  10  CFR 
20.106  requirements  to  the  new  10  CFR 
20.1302.  These  changes  are  in  response 
to  the  licensee's  application  for 
amendment  dated  August  12. 1994, 
implementing  the  new  10  CFR  part  20. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  in 
order  to  retain  operational  flexibiUty 
consistent  with  10  CFR  part  50, 
appendix  I,  concurrent  with  the 
implementation  of  the  revised  10  CFR 
part  20. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action,  in 
regard  to  the  actual  release  rates  as 
referenced  in  the  Technical 
Specifications  as  a  dose  rate  to  the 
maximally  exposed  member  of  the 
public,  and  concludes  that  the  change 
will  not  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
efiluents  that  may  be  released  offsite, 
and  there  is  no  significant  increase  in 
the  allowable  individual  or  cumulative 
occupational  radiation  exposure. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  affect  nonradiological 
plant  effiuents  and  has  no  other 
environmental  impact.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 
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Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  CPSES,  Units  1  and  2, 
dated  October  1989. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  July  20, 1995,  the  staff  consiUted 
with  the  Texas  State  official,  Mr.  Arthur 
Tate  of  the  Texas  Department  of  Health, 
Biireau  of  Radiation  Control,  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  conmients. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
hiunan  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  12, 1994, 
which  is  available  for  public  inspection 
at  the  Conunission's  Public  Document 
Room,  The  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  located  at 
the  University  of  Texas  at  Arlington 
Library,  Government  Publications/ 
Maps,  702  College,  P.O.  Box  19497, 
Arlington,  TX  76019. 

Dated  Rockville,  Maryland,  this  27th  day  of 
July  1995. 

For  the  Nuclear  Regulatory  Conunission. 
Chandu  P.  Patel, 

Project  Manager.  Division  of  Reactor  Projects 
m/JV,  Office  of  Nuclear  Reactor  Regulation. 
[PR  Doc.  9S-19197  Filed  8-3-95: 8:45  am] 

BIUJNO  COM  TSM-OI-M 

[Dockat  Nos.  STN  50-466  aod  STN  50-457] 

Commonwealth  Edison  Company 
(Braidwood  Station,  Units  1  and  2); 
Exemption 

I 

The  Commonwealth  Edison  Company 
(ComEd,  the  licensee)  is  the  holder  of 
Facility  Operating  License  Nos.  NPF-72 
and  NPF-77,  which  authorize  operation 
of  Braidwood  Station,  Units  1  and  2  (the 
facilities).  The  licenses  provide,  among 
other  things,  that  the  facilities  are 
subject  to  all  the  rules,  regulations,  and 
orders  of  the  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  now  or 
hereafter  in  effect. 

The  focilities  are  presstuized  water 
reactors  located  at  the  licensee's  site  in 
Will  County,  Illinois. 


U 

In  10  CFR  73.55,  "Requirements  for 
Physical  Protection  of  Licensed 
Activities  in  Nuclear  Power  Reactors 
Against  Radiological  Sabotage," 
paragraph  (a),  in  part,  states  that  "the 
licensee  shall  establish  and  maintfun  an 
onsite  physical  protection  system  and 
security  organization  which  will  have  as 
its  objective  to  provide  high  assurance 
that  activities  involving  special  nuclear 
material  are  not  inimical  to  the  common 
defense  and  seciuity  and  do  not 
constitute  an  unreasonable  risk  to  the 
public  health  and  safety." 

In  10  CFR  73.55(d),  "Access 
Requirements,"  paragraph  (1),  it 
specifies  that  "the  licensee  shall  control 
all  points  of  personnel  and  vehicle 
access  into  a  protected  area."  Also,  10 
CFR  73.55(d)(5)  requires  that  "A 
numbered  picture  badge  identification 
system  shall  be  used  for  all  individuals 
who  are  authorized  access  to  protected 
areas  without  escort."  It  further  states 
that  individuals  not  employed  by  the 
licensee  (e.g.,  contractors)  may  be 
authorized  access  to  protected  areas 
without  escort  provided  that  the 
individual,  "receives  a  picture  badge 
upon  entrance  into  a  protected  area 
which  must  be  returned  upon  exit  from 
the  protected  area  *  *  *." 

The  licensee  proposes  to  implement 
an  alternative  unescorted  access  system 
which  would  eliminate  the  need  to 
issue  and  retrieve  pictiue  badges  at  the 
entrance/exit  location  to  the  protected 
area  and  would  allow  all  individuals, 
including  contractors,  to  keep  their 
picture  badges  in  their  possession  when 
departing  the  Braidwood  site. 

m 

Pursuant  to  10  CFR  73.5,  "Specific 
exemptions,"  the  Commission  may, 
upon  application  of  any  interested 
person  or  upon  its  own  initiative,  grant 
such  exemptions  from  the  requirements 
of  the  regulations  in  this  part  as  it 
determines  are  authorized  by  law  and 
will  not  endanger  life  or  property  or  the 
common  defense  and  security,  and  are 
otherwise  in  the  public  interest. 
According  to  10  CFR  73.55,  tiie 
Commission  may  authorize  a  licensee  to 
provide  alternative  measures  for 
protection  against  radiological  sabotage 
provided  the  licensee  demonstrates  that 
the  alternative  measures  have  the  same 
"high  assurance"  objective,  that  the 
proposed  measures  meet  the  general 
performance  requirements  of  the 
regulation,  and  that  the  overall  level  of 
system  performance  provides  protection 
against  radiological  sabotage  equivalent 
to  that  which  would  be  provided  by  the 
regulation. 


CurrenUy,  unescorted  access  into  the 
protected  area  for  both  employee  and 
contractor  personnel  into  me  Braidwood 
Station,  Units  1  and  2,  is  controlled 
through  the  use  of  picture  badges. 
Positive  identification  of  personnel 
which  are  authorized  and  request  access 
into  the  protected  area  is  established  by 
security  personnel  making  a  visual 
comparison  of  the  individual  requesting 
access  and  that  individual's  pictiue 
badge.  In  accordance  with  10  CFR 
73.55(d)(5),  contractor  personnel  are  not 
allowed  to  take  their  picture  badges  off 
site.  In  addition,  in  accordance  with  the 

Slant's  physical  security  plan,  the 
censee's  employees  are  also  not 
allowed  to  take  their  picture  badges  off 
site. 

The  proposed  system  will  require  that 
all  individuals  with  authorized 
unescorted  access  have  the  physical 
characteristics  of  their  hand  (hand 
geometry)  registered  with  their  picture 
badge  number  io  a  computerized  access 
control  system.  Therefore,  all  authorized 
individuals  must  not  only  have  their 
picture  badge  to  gain  access  to  the 
protected  area,  but  must  also  have  their 
hand  geometry  confirmed.  All 
individuals,  including  contractors,  who 
have  authorized  imescorted  access  into 
the  protected  area  will  be  allowed  to 
keep  their  picture  badges  in  their 
possession  when  departing  the 
Braidwood  site. 

All  other  access  processes,  including 
search  function  capability  and  access 
revocation,  will  remain  the  same.  A 
seouity  officer  responsible  for  access 
control  will  continue  to  be  positioned 
within  a  bullet-resistant  structure.  It 
should  also  be  noted  that  the  proposed 
system  is  only  fOT  individuals  with 
authorized  unescorted  access  and  will 
not  be  used  for  those  individuals 
requiring  escorts. 

Sandia  National  Laboratories 
conducted  testing  which  demonstrated 
that  the  hand  geometry  equipment 
possesses  strong  performance 
characteristics.  Details  of  the  testing 
performed  are  in  the  Sandia  report,  "A 
Performance  Evaluation  of  Biometric 
Identification  Devices,"  SAND91— 0276 
UC— 906  Unlimited  Release,  June  1991. 
Based  on  the  Sandia  report  and  the 
licensee's  experience  using  the  current 
photo  picttire  identification  system,  the 
false  acceptance  rate  for  the  proposed 
hand  geometry  system  would  be  at  least 
equivalent  to  that  of  the  current  system. 
To  assure  that  the  proposed  system  will 
continue  to  meet  the  general 
performance  requirements  of  10  CFR 
73.55(d)(5),  the  licensee  will  implement 
a  process  for  testing  the  system.  The  site 
security  plans  will  also  be  revised  to 
allow  implementation  of  the  hand 
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geometry  system  and  to  allow 
employees  and  contractors  with 
unescorted  access  to  keep  their  picture 
badges  in  their  possession  when  leaving 
the  Braidwood  site. 

IV 

For  the  foregoing  reasons,  the  NRC 
staff  has  determined  that  the  proposed 
alternative  measures  for  protection 
against  radiological  sabotage  meet  the 
same  high  assurance  objective  and  the 
general  performance  requirements  of  10 
CFR  73.55.  In  addition,  the  staff  has 
determined  that  the  overall  level  of  the 
proposed  systems's  performance  will 
provide  protection  against  radiological 
sabotage  equivalent  to  that  which  is 
provided  by  the  current  system  in 
accordance  with  10  CFR  73.55. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
73.5,  this  exemption  is  authorized  by 
law,  will  not  endanger  life  or  property 
or  common  defense  and  security,  and  is 
otherwise  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  the  following  exemption: 

The  requirement  of  10  CFR  73.55(d)(5)  that 
individuals  who  have  been  granted 
unescorted  access  and  are  not  employed  by 
the  licensee  are  to  return  their  picture  badges 
upon  exit  from  the  protected  area  is  no  longer 
necessary.  Thus,  these  individuals  may  keep 
their  picture  badges  in  their  possession  upon 
leaving  the  Braidwood  site. 

Pursuant  to  10  CFR  51.32.  the 
Conunission  has  determined  that  the 
granting  of  this  exemption  will  not 
result  in  any  significant  adverse 
environmental  impact  (60  FR  38855). 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  July  1995. 

For  the  Nuclear  Regulatory  Conunission. 
fack  W.  Roe, 

Director,  Division  of  Reactor  Projects — III/IV, 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  95-19198  Filed  8-3-95;  8:45  am) 
BIUJNQ  CODE  7SaO-01-P 


[Docket  Nos.  50-334  and  50-412] 

Duquesne  Light  Company,  Ohio 
Edison  Company,  Pennsylvania  Power 
Company,  Tlie  Cleveland  Electric 
illuminating  Company,  The  Toledo 
Edison  Company  (Beaver  Valley  Power 
Station,  Units  1  and  2);  Exemption 


Duquesne  Light  Company,  et  al.  (the 
licensee),  is  the  holder  of  C)perating 
License  Nos.  DPR-66  and  NPF-73, 
which  authorize  operation  of  the  Beaver 
Valley  Power  Station,  Units  Nos.  1  and 
2,  at  steady  state  reactor  core  power 
levels  not  in  excess  of  2652  megawatts 
thermal  (per  unit).  The  licenses  provide. 


among  other  things,  that  the  licensee  is 
subject  to  all  rules,  regulations  and 
orders  of  the  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  now  or 
hereafter  in  effect. 

The  facilities  are  two  pressurized 
water  reactors  located  at  the  licensee's 
site  in  Beaver  County,  Pennsylvania 

n 

Section  50.54(o)  of  10  CFR  part  50 
requires  that  primary  reactor 
containments  for  water  cooled  power 
reactors  be  subject  to  the  requirements 
of  appendix  J  to  10  CFR  part  50. 
Appendix  J  contains  the  leakage  test 
requirements,  schedules,  and 
acceptance  criteria  for  tests  of  the  leak 
tight  integrity  for  the  primary  reactor 
containment  and  systems  and 
components  which  penetrate  the 
containment. 

Section  III.D.2(b)(ii)  of  appendix  J  to 
10  CFR  part  50  requires  that  an  overall 
air  lock  Type  B  test  shall  be  performed 
on  air  locks  opened  during  periods 
when  containment  integrity  is  not 
required  by  the  plant's  Technical 
Specifications  at  the  end  of  such  periods 
at  not  less  than  P.  (the  calculated  peak 
containment  internal  pressure  related  to 
the  design  basis  accident  and  specified 
either  in  the  technical  specification  or 
associated  bases).  The  overall  air  lock 
Type  B  tests  are  intended  to  detect  local 
leaks  and  measure  leakage  across  each 
pressure-containing  or  leakage-limiting 
boundary  of  the  air  locks. 

m 

By  letter  dated  February  4, 1994,  the 
licensee  requested  an  exemption  to  the 
requirements  of  Section  III.D.2(b)(ii)  of 
10  CFR  part  50,  appendix  J.  The 
proposed  exemption  would  permit  local 
leak  rate  testing  to  be  substituted  for  an 
overall  air  lock  leakage  test  where  the 
design  permits.  The  exemption  would 
be  appUcable  to  only  those  air  lock 
components  which  are  designed  to  be 
local  leakage  rate  tested  at  a  pressure  of 
at  least  P,.  The  leakage  rate  of  each 
component  would  then  be  measured 
and  verified  to  be  within  acceptable 
limits  (i.e.,  containment  leakage  would 
be  limited  such  that  offsite  radiation 
exposures  will  not  exceed  the 
guidelines  of  10  CFR  part  100  in  the 
event  of  a  design  basis  accident). 

IV 

The  licensee  presented  information  in 
support  of  its  request  for  an  exemption 
from  the  requirements  of  section 
III.D.2(b)(ii)  of  appendix  J  to  10  CFR  part 
50.  The  proposed  exemption  would 
allow  maintenance  to  be  performed  on 
the  air  lock  that  could  affect  its  sealing 
capability  without  requiring 


performance  of  the  overall  air  lock 
leakage  test.  The  licensee  indicated  that 
performance  of  the  overall  air  lock  test 
is  very  time  consuming  and  results  in 
additional  occupational  radiation 
exposure.  The  proposed  exemption 
would  allow  local  leakage  testing  to  be 
substituted  for  the  overall  air  lock 
leakage  test  when  the  design  of  the 
components  permits  local  leakage  rate 
testing  at  a  pressure  of  at  least  P..  A 
leakage  rate  would  then  be  measured  in 
accordance  with  the  requirements  of 
appendix  J.  The  typical  air  lock 
components  which  could  be  tested  in 
this  manner  are  components  such  as  the 
o-ring  seals  on  the  personnel  air  lock 
door(s),  the  mechanical  penetrations  for 
the  18-inch  escape  hatches,  and  the 
equalizing  valves  located  on  each  of  the 
air  lock  doors.  Pursuant  to  10  CFR 
50.12,  the  Commission  may,  upon 
application  by  any  interested  f>erson  or 
upon  its  own  initiative,  grant 
exemptions  from  the  requirements  of  10 
CFR  part  50  when  (1)  The  exemptions 
are  authorized  by  law,  will  not  present 
an  undue  risk  to  public  health  or  safety, 
and  are  consistent  with  the  common 
defense  and  security;  and  (2)  when 
special  circumstances  are  present. 
Special  circumstances  are  present 
whenever,  according  to  10  CFR 
50.12(a)(2)(ii),  "Application  of  the 
regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule.  *  *  *"The 
imderlying  purpose  of  the  airlock  Type 
B  testing  is  to  ensure  that  each 
containment  air  lock  will  perform  its 
safety  function  as  part  of  the 
containment  to  control  offsite  radiation 
exposure  resulting  from  a  design  basis 
accident.  The  proposed  local  leakage 
testing  is  sufficient  to  achieve  the 
underlying  purpose  of  the  requirements 
of  10  CFR  part  50,  appendix  J,  section 
III.D.2(b)(ii)  because  it  provides 
adequate  assurance  of  the  continued 
leak-tight  integrity  of  the  air  lock(s).  As 
a  result,  the  apphcation  of  the 
regulation  in  the  particular 
circumstances  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule. 

With  respect  to  the  requirements  of  10 
CFR  50.12(a)(1).  the  NRC  staff  has 
concluded  that  the  requested  action  is 
authorized  by  law  in  that  no  prohibition 
of  law  exists  which  would  preclude  the 
activities  which  would  be  authorized  by 
the  exemption.  In  addition,  for  the 
reasons  discussed  above,  the  NRC  staff 
has  determined  that  the  requested 
exemption  does  not  present  an  undue 
risk  to  the  public  health  and  safety,  is 
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consistoit  with  the  common  defense 
and  security  and  that  there  are  special 
circumstances  present,  as  specified  in 
10  CFR  50.12(a)(2Kii). 

V 

Based  on  the  above,  the  NRC  staff 
finds  the  requested  exemption,  to  allow 
local  leak  rate  testing  to  be  substituted 
for  an  overall  air  lock  leakage  test  where 
the  design  permits,  acceptable. 
Accordingly,  the  Commission  has 
determined  that,  pursiiant  to  10  Ct'k 
50.12(a),  the  requested  exemption  is 
authorized  by  law,  will  not  present  an 
imdue  risk  to  the  public  health  and 
safety,  and  is  consistent  with  the 
common  defense  and  seciuity.  The 
Commission  finds  that  the  special 
drciunstances  as  required  by  10  CFR 
50.12(a)(2)(ii)  are  present. 

An  exemption  is  hereby  granted  from 
the  requirements  of  section  in.D.2(b)(ii) 
of  appendix  J  to  10  CFR  part  50,  which 
requires  an  overall  leakage  test  of  air 
locks  opened  during  periods  when 
containment  integrity  is  not  required  by 
the  plant's  Technical  Specifications  at 
the  end  of  such  periods  at  a  pressure  of 
not  less  than  P..  Local  leak  rate  testing 
shall  be  substituted  for  the  overall 
leakage  test  whenever  this  exemption  is 
utilized. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
himian  environment  (60  FR  30611). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland  this  26th  day 
of  July  1995. 

For  the  Nuclear  Regulatory  Conunission. 
Steren  A.  Varga, 

Director,  Division  of  Reactor  Projects — I/U, 
Office  of  Nuclear  Reactor  Regulation. 
IFR  Doc.  95-19199  Filed  8-3-95: 8:45  ami 
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(Doctot  Nos.  50-280  and  50-281] 

Virginia  Electric  and  Power  Company; 
Notice  of  Consideration  of  Issuance  of 
Antendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Detennination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
32  and  DPR-37  issued  to  the  Virginia 
Electric  and  Power  Company  (the 
licensee)  for  operation  of  the  Surry 
Power  Station,  Units  1  and  2  located  in 
Surry  County.  Virginia. 


The  proposed  amendment  would 
incorporate  revised  pressure/ 
temperatxire  (P/T)  limits  and  an 
associated  Low  Temperature 
OverpressiuB  System  (LTOPS)  setpoint 
that  will  be  valid  to  the  end-of-license 
(28.8  and  29.4  effective  full  power  years 
for  Units  1  and  2,  respectively).  The 
proposed  change  also  incorporates 
analytical  and  operational  features  into 
the  Surry  design  basis  on  the  P/T 
operating  margin.  The  request  also 
updates  the  unirradiated  reactor  vessel 
material  toughness  data  presented  in  the 
Technical  Specifications  to  reflect  the 
data  previously  provided  to  the  NRC  in 
the  licensee's  response  to  Generic  Letter 
92-01,  Revision  1,  "Reactor  Vessel 
Structural  Integrity." 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Conunission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  bom 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazaids  consideration,  which  is 
presented  below: 

Specifically,  operation  of  Surry  Power 
Station  in  accordance  with  the 
Technical  Specification  changes  will 
not 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  safety  analysis 
demonstrates  that  the  proposed  reactor  vessel 
protection  philosophy,  and  the  associated 
pressure/temperature  limits,  LTOPS  setpoint, 
and  component  operability  requirements, 
ensure  that  reactor  vessel  integrity  will  be 
maintained  during  normal  operation  and 
design  basis  accident  conditions. 
Specifically,  adherence  to  the  heatup/ 
cooldown  rate-dependent  pressure/ 
temperature  operating  limits  ensures  that  the 
assumed  design  basis  flaw  will  not  propagate 
during  normal  op>eration.  Below  the  LTOPS 
enabling  temperature,  automatic  actuation  of 
the  PORVs  ensures  that  the  assumed  design 
basis  flaw  will  not  propagate  under  design 
basis  low-temperature  overpressurization 
accident  conditions.  Above  the  enabling 
temperature,  two  pressurizer  safety  valves  are 
sufficient  to  relieve  the  overpressurization 


due  to  the  inadvertent  startup  of  two 
charging  pumps  at  water  solid  conditions 
without  propagation  of  the  assumed  design 
basis  flaw. 

2.  Create  the  possibility  of  a  new  or 
diflerent  kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed 
Technical  Specifications  modify  pressure/ 
temperature  operating  limits,  LTOPS  setpoint 
and  enabling  temperature,  and  component 
operability  requirements.  The  revised 
pressure/temperature  operating  limits  and 
LTOPS  setpoint  are  only  slightly  different 
than  those  currently  in  the  Technical 
Specifications.  The  LTOPS  enabling 
temperature  remains  unchanged.  No 
operating  limits  or  setpoints  are  added  or 
deleted  by  the  proposed  changes.  Therefore, 
it  may  be  concluded  that  the  operating  limits 
and  setpoint  changes  do  not  create  the 
possibility  of  a  new  or  difiierent  kind  of 
accident.  With  regard  to  component 
operability  requirements,  restrictions  on  the 
number  of  charging  pumps  which  may  be 
operable,  the  number  of  PORVs  which  must 
be  operable,  and  the  allowable  tem{>erature 
difference  between  the  steam  generator 
primary  and  secondary  remain  unchanged. 
Only  the  setpoint  temperature  at  which  these 
restrictions  apply  have  been  modified.  The 
proposed  changes  are  entirely  consistent 
with  the  reactor  vessel  integrity  protection 
philosophy  which  ensures  that  the  design 
basis  reactor  vessel  flaw  will  not  propagate 
under  normal  operation  or  postulated 
accident  conditions.  Further,  the  proposed 
changes  do  not  invalidate  .  .  .  any 
component  design  criteria  or  the  assumptions 
of  any  UFSAR  Chapter  14  accident  analysis. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  As  described  above,  the 
reactor  vessel  integrity  protection  philosophy 
ensures  that  the  design  basis  assumed  flaw 
will  not  propagate  under  normal  operation  or 
design  basis  accident  conditions.  Adherence 
to  the  Technical  Specification  pressure/ 
temperature  operating  limits  ensures  that  the 
margin  to  vessel  fracture  provided  by  the 
ASME  Section  XI  methodology  is 
maintained.  With  regard  to  LTOPS 
protection,  the  safety  analysis  demonstrates 
that  the  proposed  LTOPS  design  ensures 
margins  consistent  with  those  provided  by 
ASME  Section  XI  Appendix  G  methods  as 
amended  by  ASME  Code  Case  N-514. 
UtiUzation  of  ASME  Code  Case  N-514 
technically  results  in  a  reduction  in  the 
margin  of  safety,  since  a  less  restrictive 
LTOPS  analysis  design  limit  (i.e.,  110%  of 
the  isothermal  limit  curve)  is  employed. 
However,  the  proposed  design  has  been 
demonstrated  to  provide  an  acceptable 
margin  of  safety.  Both  industry  experience 
and  engineering  evaluation  support  the 
conclusion  that  LTOPS  design  basis  events 
may  be  expected  to  occur  at  essentially 
isothermal  conditions.  An  engineering 
evaluation  demonstrates  that  any  reduction 
in  allowable  pressure  due  to  thermal  stresses 
which  may  be  expected  to  exist  during  an 
LTOPS  design  basis  event  is  insignificant 
when  compared  to  margins  provided  by  the 
ASME  Section  XI  Appendix  G  methods  for 
calculating  pressure/temperature  operating 
limits.  This  design  maximizes  the  operating 
margin  above  the  minimum  RCS  pressure  for 
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reactor  coolant  pump  (RCP)  operation, 
thereby  minimizing  the  probability  of 
undesired  PORV  lifts  during  RCP  startup. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
simificant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportimity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
tnfiecjuently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Chrectives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  EXZ  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
oom  6D22,  Two  White  Flint  North, 
1545  Rockville  Pike,  Rockville, 

aryland,  from  7:30  a.m.  to  4:15  p.m. 
ederal  workdays.  Copies  of  written 

mments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Stieet,  NW., 
Washington,  DC. 

I    The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  5, 1995,  the  licensee 
may  file  a  request  for  a  hearing  with 
Respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 


proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Swem 
Library,  College  of  William  and  Mary, 
Williamsburg,  Virginia  23185.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding; 

(2)  The  nature  and  extent  of  the 
petitioner's  property,  financial,  or  other 
interest  in  the  proceeding;  and  (3)  the 
possible  effect  of  any  order  which  may 
be  entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases.of  the  contention  and  a  concise 


statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  a 
law  or  fact.  Contentions  shall  be  limited 
to  matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 

Earticipate  fully  in  the  conduct  of  the 
earing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Stiwt,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  David 
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B.  Matthews:  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  and  to  Michael  W.  Maupin, 
Esq.,  Himton  and  Williams,  Riverfront 
Plaza,  East  Tower,  951  E.  Byrd  Street, 
Richmond,  Virginia  23219,  attorney  for 
the  licensee. 

Nontimely  flUngs  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  resp>ect  to  this 
action,  see  the  application  for 
amendment  dated  June  8, 1995,  which 
is  available  for  public  inspection  at  the 
commission's  Public  Document  Room, 
the  Gehnan  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Swem  Library,  College  of  William  and 
Mary,  WiUiamsburg,  Virginia  23185. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  July  1995. 

For  the  Nuclear  Regulatory  Commission. 
David  B.  Matthews, 

Director.  Project  Directorate  H-I,  Division  of 
Reactor  Projiects-I/n,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  95-19200  Filed  8-3-95;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ftatoaae  No.  35-26344] 

niings  Under  the  Put)lic  Utility  Holding 
Company  Act  of  1935,  as  Amended 
f'Act") 

July  28, 1995. 

Notice  is  hereby  given  that  the 
following  Gling(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
tiansaction(s)  summarized  below.  The 
application(s)  and/ or  declaration(s)  and 
any  amendments  thereto  is/ are  available 
for  pubUc  inspection  through  the 
Commission's  Office  of  Public 
Reference. 


Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
August  21, 1995,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  spedfioally  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  efiiective. 

Ohio  Power  Compaiiy  (70-5862) 

Ohio  Power  Company  ("OPCo"),  301 
Cleveland  Avenue,  SW.,  Canton,  Ohio 
44702,  a  public-utility  subsidiary 
company  of  American  Electric  Power 
Company,  Inc.,  a  registered  holding 
company  has  filed  a  post-effective 
amendment  to  its  appUcation- 
declaration  under  section  13  of  the  Act 
and  rules  86, 87, 90  and  91  thereunder. 

In  accordance  with  the 
recommendation  of  the  Commission's 
staff,  resulting  &om  its  field  audit  of 
OPCo's  Cook  Coal  Terminal,  OPCo 
proposes  that  it  adjust  the  cost  of  capital 
rate  authorized  in  Commission  order 
dated  June  17, 1983  (HCAR  No.  22977) 
to  conform  the  rate  to  the  current 
market.  OPCo  proposes  that  the  overall 
rate  of  return  on  its  investment  in  the 
Cook  Coal  Terminal  would  be  subject  to 
annual  adjustment  of  the  first  day  of 
April  in  each  succeeding  year  based  on 
changes  in  the  rate  of  return  on  common 
equity  most  recently  allowed  by  either 
(1)  the  Federal  Energy  Regulatory 
Commission  in  the  last  wholesale  rate 
proceeding  involving  OPCo  or  (2)  The 
Public  Utilities  Commission  of  Ohio  in 
OPCo's  most  recent  retail  rate 
proceeding. 

OPCo  proposes  to  charge  a  cost-of- 
capital  component  on  its  investment  in 
the  Transdsco  railcar  maintenance 
facility,  in  which  OPCo  has  an 
investment  of  approximately  $350,000. 
OPCo  proposes  to  use  this  same 
methodology  to  calculate  the  cost-of- 
capital  rate  associated  with  its  railcar 
maintenance  facility  located  at  the  Cool 
Coal  Terminal  and  the  Transcisco 
maintenance  facility. 

OPCo  proposes  to  adjust  the 
capitalization  ratio  on  an  annual  basis, 
using  OPCo's  financial  information  as 
reported  at  December  31  of  the 


preceding  year.  Similarly,  the  cost  of 
debt  and  preferred  stock  would  be 
updated  to  reflect  the  overall  cost  of 
debt  and  preferred  stock  at  December  31 
of  the  preceding  year. 

The  rate  changes  resulting  firom  this 
methodology  would  be  applied  for 
billing  purposes  to  the  12-month  period 
commencing  on  the  April  1  subsequent 
to  the  applicable  December  31 
calculation.  By  adjusting  the  provision 
for  the  cost  of  capital,  the  cost  of  capital 
rate  will  be  reduced  from  the  12.3% 
currently  authorized  to  10.12%,  thus 
reducing  the  fees  charged  by  OPCo. 
However,  in  the  event  the  cost  of  debt 
or  preferred  stock  or  the  retiun  on 
common  equity  increases,  the  capital 
rate  will  likewise  increase. 

AEF  Generatiiig  Company,  et  al.  (70- 
7167) 

AEP  Generating  Company,  1  Riverside 
Plaza,  Coliunbus,  Ohio  43215; 
Appalachian  Power  Company,  40 
Franklin  Road,  Roanoke,  Virginia  24022; 
Columbus  Southern  Power  Company, 
215  North  Front  Street,  Columbus,  Ohio 
43215;  Indiana  Michigan  Power 
Company,  One  Summit  Square,  P.O. 
Box  60,  Fort  Wayne,  Indiana  46802; 
Kentucky  Power  Company,  1701  Central 
Avenue.  P.O.  Box  1428.  Ashland, 
Kentucky  41101;  Ohio  Power  Company, 
301  Cleveland  Avenue,  SW.,  Canton, 
Ohio  44702,  all  public-utility  subsidiary 
companies  of  American  Electric  Power 
Company,  Inc.,  a  registered  holding  * 

company  have  filed  a  post-effective 
amendment  to  their  application- 
declaration  under  section  12(f)  and 
13(b)  of  the  Act  and  rules  43  and  80 
through  95  thereunder. 

In  accordance  with  the 
recommendation  of  the  Commission's 
staff,  resulting  from  its  field  audit  of 
Indiana  Michigan  Power  Company's 
"(I&M")  River  Transportation  Division, 
I&M  proposes  to  adjust  the  cost  of 
capital  rate  authorized  in  Commission 
order  dated  March  4, 1986  (HCAR  No. 
24039)  to  conform  the  rate  to  the  current 
market.  I&M  proposes  that  the  overall 
rate  of  retiun  on  I&M's  investment  in 
the  River  Transportation  Division  would 
be  subject  to  aiuiual  adjustment  on  the 
first  day  of  April  in  each  succeeding 
year  based  on  changes  in  the  rate  of 
return  on  common  equity  most  recently 
allowed  by  either  (i)  The  Federal  Energy 
Regulatory  Commission  ("FERC")  in  the 
last  wholesale  rate  proceeding  involving 
I&M  or  (ii)  the  Indiana  Utility 
Regulatory  Commission  in  I&M's  most 
recent  retail  rate  proceeding. 
Furthermore,  I&M  proposes  to  change 
the  way  in  which  the  working  capital 
base  is  calculated  in  determining  the 
cost-of-capital  rate.  Specifically,  I&M 


proposes  to  include  one-eighth  of  the 
sum  of  the  River  Transportation 
Division's  annual  expenditures,  year- 
end  undercollection,  prepayments, 
materials  and  supplies  inventories 
balances,  less  year-end  ciurent 
liabilities  and  accrual  balances. 

I&M  proposes  to  adjust  the 
capitalization  ratio  oil  an  annual  basis, 
using  I&M's  financial  information  as 
reported  at  December  31  of  the 
preceding  year.  Similarly,  the  cost  of 
debt  and  preferred  stock  would  be 
updated  to  reflect  the  overall  cost  of 
debt  and  preferred  stock  at  December  31 
of  the  preceding  year. 

The  rate  changes  resulting  from  this 
methodology  would  be  applied  for 
billing  purposes  to  the  12-month  period 
commencing  on  the  April  1  subsequent 
to  the  applicable  December  31 
calculation.  By  adjusting  the  provision 
for  the  cost  of  capital,  the  cost  of  capital 
rate  wrill  be  increased  from  the  8.82% 
currently  authorized  to  9.69%,  thus 
increasing  the  fees  charged  by  I&M. 
However,  in  the  event  the  cost  of  debt 
or  preferred  stock  or  the  return  on 
common  equity  decreases,  the  capital 
rate  will  likewise  decrease. 

Northeast  Utilities  et  al.  (70-8080) 

Northeast  Utilities  ("NU"),  174  Brush 
Hill  Avenue,  West  Springfield, 
Massachusetts  01090-0010,  a  registered 
holding  company,  and  its  subsidiary 
service  company,  Northeast  Utilities 
Service  Company  ("NUSCO"),  Seldom 
Street,  Berlin,  Connecticut  06037,  have 
filed  a  post-effective  amendment  under 
sections  6(a)  and  7  of  the  Act  and  rule 
54  thereunder  to  their  application- 
declaration  previously  filed  under 
sections  6(a),  7,  9(a),  10  and  12(c)  of  the 
Act  and  rules  42  and  50(a)(5) 
thereunder. 

By  order  dated  June  30, 1993  (HCAR 
No.  25842).  NU  was  authorized  to 
acquire,  through  NUSCO  acting  on 
behalf  of  NU  from  time-to-time  prior  to 
May  1,  2002,  up  to  a  total  of  15,000 
shares  of  NU's  common  stock,  $5.00  par 
value  ("Common")  on  the  open  market. 
NU  may  transfer  annually  the  Common 
to  the  non-employee  trustees  on  NU's 
Board  of  Trustees  as  a  portion  of  their 
compensation.  Share  compensation 
would  be  paid  in  addition  to  cash 
retainers  and  fees,  and  would  be  at  a 
rate  of  100  shares  per  year  per  outside 
trustee  for  1993,  subject  to  change  in  the 
future  by  Board  of  Trustees. 

Because  of  changes  to  the  trustee 
compensation  program.  NU  now 
proposes  to  increase  the  number  of 
shares  of  Common  that  it  may  issue  and 
sell  for  non-employee  trustee 
compensation,  from  time-to-time 
through  April  30.  2005,  from  15,000 


shares  to  50,000  shares.  NUSCO  will 
continue  to  acquire  the  Common  on  the 
open  market  on  NU's  behalf.  However, 
because  of  revisions  in  rule  42(b) 
Nusco's  acquisitions  do  not  require  the 
Commission's  prior  approval,  imder  the 
circumstances  of  this  matter  (HCAR  No. 
26031,  April  19, 1994). 

Louisiana  Power  &  Light  Company  (70- 
8487) 

Louisiana  Power  &  Light  Company 
("LP&L"),  639  Loyola  Avenue.  New 
Orleans,  Louisiana  70113,  an  electric 
public-utility  subsidiary  company  of 
Entergy  Corporation,  a  registered 
holding  company,  has  filed  an 
application-declaration  under  sections 
6(a),  7,  9(a)  and  10  the  Act  and  rule  and 
54  thereunder. 

LP&L  seeks  authorization  to  issue  and 
sell,  directly  or  indirectly  through  a 
subsidiary,  not  more  than  $610  million 
principal  amount  of  its  first  mortgage 
bonds  ("Bonds"),  debentures 
("Debentures")  and  securities  of  a 
subsidiary  of  LP&L  ("Entity  Interests") 
to  be  issued  in  one  or  more  new  series 
from  time  to  time  no  later  than 
December  31, 1997. 

LP&L  proposes  to  organize  either  a 
special  purpose  limited  partnership  or  a 
statutory  business  trust  for  the  sole 
purpose  of  issuing  the  Entity  Interests 
("Issuing  Entity").  LP&L  will  directly  or 
indirectly  make  an  equity  contribution 
to  the  Issuing  Entity  at  the  time  the 
Entity  Interests  are  issued  and  thereby 
directly  or  indirectly  acquire  all  of  the 
general  partnership  interest  or  common 
securities  in  such  Issuing  Entity.  LP&L's 
equity  contribution  to  the  Issuing  Entity 
will  at  all  times  constitute  at  least  3% 
of  the  aggregate  equity  contributions  by 
all  securityholders  to  such  Issuing 
Entity. 

LP&L  will  issue,  from  time  to  time  in 
one  or  more  series,  subordinated 
debentures  ("Entity  Subordinated 
Debentures")  to  the  Issuing  Entity.  The 
Issuing  Entity  will  use  the  proceeds 
from  the  sale  of  its  Entity  Interests,  plus 
the  equity  contributions  made  to  it  by 
either,  (1)  Its  general  partner  (in  the  case 
of  a  limited  partnership)  or  (2)  LP&L  (in 
the  case  of  a  business  trust),  to  purchase 
the  Entity  Subordinated  Debentures. 
The  distribution  rates,  payment  dates, 
redemption,  maturity,  and  other  similar 
provisions  of  each  series  of  Entity 
Interests  will  be  substantially  identical 
to  such  terms  and  conditions  of  the 
Entity  Subordinated  Debentures  relating 
thereto,  and  will  be  determined  by  the 
Issuing  Entity  at  the  time  of  issuance. 
Each  series  of  Entity  Interests  will  have 
a  $25  per  share  stated  liquidation 
preference. 


LP&L  may  also  enter  into  a  guaranty 
pursuant  to  which  it  will 
unconditionally  guarantee,  (1)  payment 
of  distributions  on  the  Entity  Interests, 
if  the  Leasing  Entity  has  funds  available, 

(2)  payments  to  the  holders  of  Entity 
Interests  of  amounts  due  upon 
liquidation  of  the  Issuing  Entity  or 
redemption  of  the  Entity  Interest,  and 

(3)  certain  additional  amoimts  that  may 
be  payable  in  respect  of  the  Entity 
Interests. 

Each  series  of  Bonds  anid/or  each 
series  of  Debentures  will  be  sold  at  such 
price,  will  bear  interest  at  such  rate, 
either  fixed  or  adjustable,  and  will 
mature  on  such  date  as  will  be 
determined  at  the  time  of  sale.  LP&L 
may  determine  to  provide  an  insurance 
pohcy  for  the  payment  of  the  principal 
of  and/or  interest  and/or  premium  on 
one  or  more  series  of  Bonds  and/or  one 
or  more  series  of  Debentures.  The  Bonds 
and/or  Debentures  and/or  Entity 
Interests  may  include  provisions  for 
redemption  or  retirement  prior  to 
maturity,  including  restrictions  on 
optional  redemption  for  a  given  number 
of  years. 

LP&L  further  proposes  to  issue  and 
sell,  from  time  to  time  not  later  than 
December  31,  1997,  one  or  more  new 
series  of  its  preferred  stock,  cumulative, 
of  either  $25  par  value  or  $100  par  value 
(collectively  "Preferred").  The  total 
aggregate  par  value  of  shares  of 
Preferred  may  not  exceed  $123.5 
million.  The  price  exclusive  of 
accumulated  dividends,  and  the 
dividend  rate  for  each  series  of  Preferred 
will  be  determined  at  the  time  of  sale. 
LP&L  may  determine  that  the  terms  of 
the  Preferred  should  provide  for  an 
adjustable  dividend  rate  thereon  to  be 
determined  on  a  periodic  basis,  subject 
to  specified  maximum  and  minimum 
rates,  rather  than  a  fixed  dividend  rate. 
The  terms  of  the  Preferred  may  include 
provisions  for  redemption,  including 
restrictions  on  optional  redemption, 
and/or  a  sinking  fund  designed  to 
redeem  all  outstanding  shares  of  a  series 
not  later  than  thirty  years  after  the  date 
of  original  issuance. 

LP&L  proposes  to  use  the  net 
proceeds  derived  from  the  issuance  and 
sale  of  Bonds,  Debentures,  Entity 
Interests  and/or  the  Preferred  for  general 
corporate  purposes,  including,  but  not 
limited  to,  the  possible  acquisition  of 
certain  outstanding  securities. 

LP&L  states  that  it  presently 
contemplates  selling  the  Bonds,  the 
Debentures,  the  Entity  Interests  and  the 
Preferred  either  by  competitive  bidding, 
negotiated  public  offering  or  private 
placement. 

LP&L  also  proposes  to  enter  into 
arrangements  to  finance  on  a  tax-exempt 
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basis  certain  solid  waste,  sewage 
disposal  and/or  pollution  control 
facilities  ("Facilities")  at  any  of  (i)  Unit 
No.  3  of  its  Waterford  Steam  Electric 
Generating  Station  in  the  Parish  of  St. 
Charles,  Louisiana,  (ii)  Units  Nos.  6  and 
7  of  the  LP4L's  Steriington  Gas 
Generating  Station  in  the  Parish  of 
CXiachita.  Louisiana,  or  (iii)  Units  Nos. 
1-5  of  LP&L's  Ninemile  Point  Gas 
Generating  Station  in  the  Parish  of 
Jefferson,  Louisiana  (collectively, 
"Parish").  LP&L  proposes,  from  time  to 
time  through  December  31, 1997,  to 
enter  into  one  or  more  installment  sale 
agreements  and  supplements 
("Agreement"),  pursuant  to  which  the 
Parish  may  issue  one  or  more  series  of 
tax-exempt  revenue  bonds  ("Revenue 
Bonds")  in  an  aggregate  principal 
amount  not  to  exceed  $65  milUon.  The 
net  proceeds  from  the  sale  of  Revenue 
Bonds  will  be  deposited  by  the  Parish 
with  the  trustee  ("Trustee")  under  one 
or  more  indentures  ("Indenture")  and 
will  be  applied  by  the  Trustee  to 
reimburse  the  Company  for.  or  to 
permanently  finance  on  a  tax-exempt 
basis,  the  costs  of  the  acquisition, 
construction,  installation  or  equipping 
of  the  Facilities. 

LP&L  further  proposes,  under  the 
Agreement,  to  sell  the  Facilities  to  the 
Parish  for  cash  and  simultaneously 
repurchase  the  Facilities  from  the  Parish 
for  a  purchase  price,  payable  on  an 
installment  basis  over  a  period  or  years, 
sufficient  to  pay  the  principal  of, 
purchase  price  of,  the  premium,  if  any, 
and  the  interest  on  Revenue  Bonds  as 
the  same  become  due  and  payable. 
Under  the  Agreement,  LP&L  will  also  be 
obligated  to  pay  certain  fees  incurred  in 
the  transactions. 

The  price  to  be  paid  to  the  Parish  for 
each  series  of  Revenue  Bonds  and  the 
interest  rate  applicable  thereto  will  be 
determined  at  the  time  of  sale.  The 
Agreement  and  the  Indenture  will 
provide  for  either  a  fixed  interest  rate  or 
an  adjustable  interest  rate  for  each  series 
of  Revenue  Bonds.  Each  series  may  be 
subject  to  optional  and  mandatory 
redemption  and/or  a  mandatory  cash 
sinking  fund  under  which  stated 
portions  of  such  series  would  be  retired 
at  stated  times. 

In  order  to  obtain  a  more  favorable 
rating  and  thereby  improve  the 
marketability  of  the  Revenue  Bonds, 
LP&L  may:  (1)  Arrange  for  a  letter  of 
credit  from  a  bank  ("Bank")  in  favor  of 
the  Trustee  (in  connection  therewith, 
LP&L  may  enter  into  a  Reimbursement 
Agreement  pursuant  to  which  LP&L 
would  agree  to  reimburse  the  Bank  for 
amounts  drav>m  under  the  letter  of  credit 
and  to  pay  commitment  and/or  letter  of 
credit  fees);  (2)  provide  an  insiu-ance 


poUcy  for  the  payment  of  the  principal 
of  and/ or  interest  and/ or  premium  on 
one  or  more  series  of  Revenue  Bonds; 
and/or  (3)  obtain  authentication  of  one 
or  more  new  series  of  first  mortgage 
bonds  ("Collateral  Bonds"),  to  be  issued 
up  to  an  aggregate  principal  amount  of 
$75  million,  under  LP&L's  mortgage  on 
the  basis  of  imfunded  net  property 
additions  and/or  previously  retired  first 
mortgage  bonds  and  delivered  and 
pledged  to  the  Trustee  and/or  the  Bank 
to  evidence  and  secure  LP&L's 
obligations  under  the  Agreement  and/or 
the  Reimbursement  Agreement. 

LP&L  also  proposes  to  acquire, 
through  tender  offers  or  otherwise, 
certain  of  its  outstanding  securities, 
including  its  outstanding  first  mortgage 
bonds,  its  outstanding  preferred  stock 
andJoT  outstanding  pollution  control 
revenue  bonds  and  industrial 
development  revenue  bonds  issued  for 
LP&L's  benefit,  at  any  time,  prior  to 
December  31, 1997. 

National  Fuel  Gas  Company  (70-8657) 

National  Fuel  Gas  Company 
("National"),  10  Lafayette  Square, 
Buffalo,  New  York  14203,  a  registered 
holding  company,  has  filed  a 
declaration  under  sections  6(a)  and  7  of 
the  Act. 

By  order  dated  December  18, 1990 
(HCARNo.  25216)  ("Order"),  National 
was  authorized,  among  other  things,  to 
issue  and  sell  from  time-to-time  through 
October  31, 1995,  up  to  1  million  shares 
of  its  authorized  but  unissued  common 
stock,  no  par  value,  to  such  bank  or  trust 
company  as  National  may  designate  as 
agent  for  the  participants  in  National's 
Customer  Stock  Purchase  Plan  ("Plan"). 
All  material  aspects  of  the  Plan  as 
authorized  by  the  Order  remain 
unchanged. 

From  December  18, 1990  to  January 
15, 1995,  National  issued  and  sold 
609,156  shares  of  common  stock  under 
the  Plan.  No  shares  of  common  stock 
have  been  issued  under  the  Plan  since 
January  15, 1995.  Rather,  as  provided  in 
the  Order,  cash  dividends  on  all  shares 
of  common  stock  received  from,  or 
optional  cash  payments  made  by 
customers  participating  in  the  Plan  have 
been  reinvested  by  using  open  market 
purchases  of  National's  common  stock. 
From  January  16, 1995  to  April  15, 
1995,  47,522  shares  of  common  stock 
have  been  purchased  on  the  open 
market  for  distribution  imder  the  Plan. 

National  now  proposes  to  issue  and 
sell,  in  addition  to  those  shares 
authorized  to  be  distributed  under  the 
Plan  by  the  Order,  from  time-to-time 
through  October  31,  2000.  up  to  an 
additional  one  million  shares  or  its 
authorized  but  unissued  common  stock, 


$1.00  par  value  ("Additional  Common 
Stock"),  to  Chemical  Bank,  or  such 
other  bank  or  trust  company  as  National 
may  designate,  as  agent  for  the 
participants  in  the  Plan.  National  also 
proposes  to  invest  the  cash  and 
dividends  of  shareholders  participating 
in  the  Plan  through  open  market 
purchases  of  National's  common  stock. 
National  will  make  such  a  decision  from 
time-to-time  based  upon  its  needs  for 
common  stock,  and  the  price  and 
availability  of  its  common  stock  on  the 
market. 

National  intends  to  use  the  proceeds 
fit>m  the  sale  of  the  Additional  Common 
Stock  to  repay  existing  short-term  and 
long-term  debt,  to  pay  interest  and 
dividends,  and  for  other  corporate 
purposes.  In  addition,  National  will, 
from  time-to-time,  use  the  proceeds  to 
make  additional  capital  contributions  to 
its  wholly  owned  subsidiaries. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 
[PR  Doc.  95-19170  Filed  8-3-95;  8:45  am) 
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[Rel.  No.  IC-21262:  No.  812-9462] 

Security  Equity  Life  Insurance 
Company,  et  al. 

July  28, 1995. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  ("1940  Act"). 

APPLICANTS:  Security  Equity  Life 
Insurance  Company  ("Security  Equity"), 
Security  Equity  Life  Insurance  Company 
Separate  Account  13  ("Separate 
Account"),  and  Walnut  Street 
Securities.  Inc.  ("Walnut  Street"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  for 
exemptions  from  Sections  27(a)(3)  and 
27(c)(2)  of  the  1940  Act  and  Rules  63- 
2(c)(4)(v).  6e-3(T)(b)(13)(ii).  and  6e- 
3(T)(c)(4)(v)  thereunder. 
SUMMARY  OF  APPLICATION:  This  order 
will  permit:  (1)  The  Separate  Account  to 
issue  certain  flexible  premium  variable 
fife  insurance  policies  ("Policies")  in 
which  the  sales  charge  deducted  frtim 
premiums  up  to  one  target  premium 
paid  during  any  year  exceeds  the  sales 
charge  payable  on  any  excess  premium 
payments  made  in  any  {>rior  year;  and 
(2)  the  Separate  Count  and  any  future 
separate  accounts  established  by 
Security  Equity,  to  issue  Policies,  as 
well  as  other  flexible  premium,  single 
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premium,  or  scheduled  premium 
variable  life  insiu'ance  policies,  in 
which  a  deduction  is  made  from 
premium  payments  of  an  amount  that  is 
reasonably  related  to  Security  Equity's 
increased  federal  tax  burden  resulting 
from  the  receipt  of  such  premium 
payments  pursuant  to  the  application  of 
Section  848  of  the  Internal  Revenue 
Code  of  1986,  as  amended. 
FUNG  DATE:  The  application  was  filed 
on  February  2, 1995,  and  amended  on 
July  17, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  August  22, 1995,  and 
should  be  accompanied  by  proof  of 
service  on  applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  requestor's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Secretary  of  the  Commission. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street, 
N.W.,  Washington,  D.C.  20549. 
Applicants,  Juanita  M.  Thomas,  Esq., 
Security  Equity  Life  Insurance 
Company,  c/o  General  American  Life 
Insurance  Company,  700  Market  Street, 
St.  Louis,  MO  63101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  K.  ElUs,  Senior  Counsel,  or 
Wendy  Finck  Friedlander,  Deputy 
Chief,  at  (202)  942-0670,  Office  of 
Insurance  Products  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  bom  the 
Commission's  Public  Reference  Branch. 

Applicants'  Representations 

1.  Security  Equity,  a  New  York  stock 
life  insurance  company,  offers  life 
insurance  in  thirty-eight  states  and  the 
District  of  Columbia.  Security  Equity  is 
a  wholly-owned  subsidiary  of  General 
American  Life  Insurance  Company 
("General  American"). 

2.  The  Separate  Account  is  a  separate 
account  established  by  Security  Equity 
to  fund  the  Policies.  The  Separate 
Account  is  registered  with  the 
Commission  under  the  1940  Act  as  a 
unit  investment  trust,  and  interests  in 
the  Policies  are  registered  with  the 
Commission  as  securities  under  the 


Securities  Act  of  1933.  The  Separate 
Account  presently  is  comprised  often 
sub-accounts  ("Sub-Accounts"),  which 
invest  exclusively  in  certain  open-end 
management  investment  companies  or 
series  of  such  companies  ("Funds"). 

3.  Walnut  Street,  a  wholly-owned 
subsidiary  of  General  American  Holding 
Company  (which,  in  turn,  is  a  wholly- 
owned  subsidiary  of  General  American), 
is  the  distributor  for  the  Policies. 
Walnut  Street  is  registered  as  a  broker- 
dealer  under  the  Seciuities  Exchange 
Act  of  1934,  and  is  a  member  of  the 
National  Association  of  Securities 
Dealers,  Inc. 

4.  The  Policies  are  flexible  premium 
variable  life  insurance  contracts  that 
provide  for  allocation  of  premium 
payments  to  the  Sub-Accounts  or  to  a 
fixed  fund.  The  cash  value  and  the 
death  benefit  under  the  Policies  may 
fluctuate  depending  on  the  investment 
experience  of  the  Sub- Accounts.  There 
are  three  Death  Benefit  Options:  (a)  Face 
amount;  (b)  face  amount  plus  account 
value;  or  (c)  face  amount  plus  a  return 
of  premiums.  The  minimimi  death 
benefit  is  equal  to  the  account  value 
multiplied  by  a  specified  percentage, 
which  varies  according  to  certain 
conditions.  The  Policies  will  not  lapse 
if  the  net  cash  value  is  sufficient  to 
cover  monthly  fees  and  charges 
deducted  from  the  account  value.'  The 
Policies  also  offer  Policy  owrners  the 
opportunity  to  obtain  a  loan. 

5.  Certain  fees  and  charges  are 
deducted  under  the  Policies.  Each  Sub- 
Account  is  assessed  a  daily  mortality 
and  expense  risk  charge,  as  well  as 
monthly  administrative  charges,  cost  of 
insurance  charges,  charges  for  optional 
rider  benefits,  and  charges  for  special 
insurance  class  rating,  if  any.  If  the 
Policy  is  issued  on  a  medically 
underwritten  basis,^  a  $100 
undervniting  charge  will  be  deducted 
bom  the  account  value  on  the  issue 
date,  and  the  first  day  of  the  Policy 
month  following  a  medically 
underwritten  increase  in  the  face 
amount '  of  the  Pohcy.* 


1  Net  cash  value  is  defined  as  the  account  value 
less  any  outstanding  Policy  loan  and  accrued  and 
unpaid  loan  interest. 

'Medically  underwritten  contracts,  for  the 
purposes  of  this  underwriting  charge,  are  all 
Policies  other  than  those  issued  on  a  guaranteed 
issue  or  simplified  issue  basis.  Security  Equity  may 
reduce  or  waive  the  underwriting  charge  in 
connection  with  the  purchase  of  Policies  sold  by 
licensed  agents  of  Security  Equity  that  are  also 
registered  representatives  of  selected  broker-dealers 
or  banks  that  have  entered  into  written  sales 
agreements  with  Walnut  Street. 

3  The  bee  amount  of  the  Policy  is  defined  as  the 
amount  of  insurance  under  the  Policy. 

••The  underwriting  charge  is  modified  if  the 
Policy  is  issued  with  a  joint  and  last  survivor  rider. 


6.  In  addition,  appUcants  propose  to 
deduct  bom  premium  payments  a 
premiimi  load  charge  consists  of  a 
distribution  charge,  a  premium  tax 
charge,  and  a  charge  equal  to  1.0%  of 
each  premiiun  payment  to  cover  the 
estimated  cost  of  the  federal  income  tax 
treatment  under  Section  848  of  the 
Code,  commonly  referred  to  as  the 
"DAC  Tax."  Premivun  load  is  expressed 
as  a  percentage  of  premium,  and 
depends  upon  the  amoimt  of  the 
premium  paid  in  relation  to  the  target 
premium,'  the  Policy  year  in  which  the 
premium  is  paid,  and  the  issue  age  of 
the  insured. 

a.  Distribution  Charge 

Applicants  assert  that  the  distribution 
charge  compensates  Security  Equity  for 
its  Policy  sales  expenses,  and  is 
comprised  of  a  premium  expense  load 
and  a  commission  charge.  The 
percentage  premium  expense  load 
deducted  from  each  premiiun  payment 
will  be  based  on  the  sujn  of  the  initial 
premiums  of  all  Policies  in  a  case,°  in 
accordance  with  the  following  table. 


Sum  of  the  initial  premiums  of 
all  policies  In  a  case 

Premium 
expense 

load 
(percent) 

Less  than  $250,000 

200 

$250.00O-$999.999 _ 

1  50 

$1  million  and  more 

1.25 

The  commission  charge  will  be 
deducted  from  premiums  paid  in  each 
PoUcy  year  up  to  a  target  premium 
amount.  There  is  no  commission  charge 
on  any  premium  amount  paid  during  a 
Policy  year  in  excess  of  the  target 
premium  ("Excess  Premium").  The 
commission  charge  on  premiums  paid 
in  a  Policy  year  up  to  the  target 
premium  amount  is  based  upon  the 
issue  age  of  the  insured  and  the  Policy 
year  as  follows: 


Policy  year 

Issue  ages 

1 
(per- 
cent) 

2-10 
(per- 
cent) 

11-15 
(per- 
cent) 

20-51  

52-59  

60-67 

6a-80 

81-85  

28.00 
28.00 
28.00 
19.00 
13.00 

8.00 
6.33 
4.66 
4.00 
4.00 

6.00 
4.00 
4.00 
4.00 
4.00 

''The  target  premium  is  a  percentage  of  the  level 
annual  premium  payment  necessary  to  provide 
future  benefits  under  the  Policy  through  maturity. 

^  A  case  is  a  grouping  of  one  or  more  Policies 
connected  by  a  non-arbitrary  factor  such  as 
common  employer  of  each  insured  under  the 
Policy.  Every  Policy  is  part  of  a  case. 
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For  all  issue  ages  the  commission  charge 
will  be  2.0%  for  Policy  years  16  and 
beyond. 

b.  State  Premium  Tax  Charge 

Security  Equity  also  deducts  firom 
each  premium  a  premium  tax  charge, 
equal  to  the  taxes  that  are  imposed  on 
Secvirity  Equity  by  the  state  in  which 
the  Policy  owner  resides  or  by  the  state 
in  which  the  insured  resides,  and  that 
are  based  on  such  premiums  received 
under  the  Policy. 

c.  Section  848  "DAC  Tax"  Charge 

Applicants  state  that  the  1.0%  charge 
deducted  from  each  Premium  Payment 
is  designed  to  reimburse  Seciuity  Equity 
for  its  increased  federal  tax  burden 
resulting  from  the  application  of  Section 
848  of  the  Code  to  the  receipt  of  those 
premiimis.  Section  848,  as  amended, 
requires  life  insurance  companies  to 
capitalize  and  amortize  over  ten  years 
certain  general  expenses  for  the  current 
year  rather  than  deduct  these  expenses 
in  full  from  the  current  year's  gross 
income,  as  allowed  under  prior  law. 
Section  848  effectively  accelerates  the 
realization  of  income  from  specified 
contracts  and,  consequently,  the 
payment  of  taxes  on  that  income.  Taking 
into  account  the  time  value  of  money, 
Section  848  increases  that  insurance 
company's  tax  burden  because  the 
amount  of  general  deductions  that  must 
be  capitalized  and  amortized  is 
measured  by  the  premiums  received 
under  the  Policies. 

a.  Deductions  subject  to  Section  848 
equal  a  percentage  of  the  current  year's 
net  premiums  received  (i.e.,  gross 
premiimis  minus  return  premiums  and 
reinsurance  premiums)  under  life 
insurance  or  other  contracts  categorized 
under  this  Section.  The  Policies  will  be 
categorized  as  specific  contracts  under 
Section  848  requiring  7.7%  of  the  net 
premiums  received  to  be  capitalized  and 
amortized  under  the  schedule  set  forth 
in  Section  848(c)(1). 

b.  The  increased  tax  burden  on  every 
$10,000  of  net  premiums  received  under 
the  Pohcies  is  quantified  by  applicants 
as  follows.  For  each  $10,000  of  net 
premiums  received  in  a  given  year. 
Security  Equity's  general  deductions  are 
reduced  by  $731.50  i.e.,  an  amount 
equal  to  (a)  $770  {7.7%  of  $10,000) 
minus  (b)  $38.50  (one-half  year's 
portion  of  the  ten  year  amortization 
which  may  be  deducted  in  the  airrent 
year).  Using  a  35%  corporate  tax  rate, 
applicants  assert  that  Security  Equity's 
taxes  would  increase  for  the  current 
year  by  $256.03.  However,  the  current 
tax  increase  will  be  ofiiset  partially  by 
deductions  allowed  during  the  next  ten 
years,  which  result  from  amortizing  the 


remainder  of  the  $770  [$77  in  each  of 
the  following  nine  years  and  $38.50  in 
year  ten). 

c.  In  calculating  the  present  value  of 
these  increased  future  deductions. 
Security  Equity  determined  that,  in  its 
business  judgment,  it  is  appropriate  to 
use  a  discoimt  rate  of  10%  for  the 
following  reasons.  To  the  extent  that 
capital  must  be  used  by  Security  Eqvuty 
to  pay  the  increased  federal  tax  burden 
under  Section  848,  such  surplus  will  be 
unavailable  for  investment.  Thus,  the 
cost  of  capital  used  to  satisfy  this 
increased  tax  burden  under  Section  848 
is  Seciuity  Equity's  targeted  rate  of 
return  [i.e.,  return  sou^t  on  surplus), 
which  is  in  excess  of  10%.  Accordingly, 
applicants  submit  that  the  targeted  rate 
of  retiun  on  surplus  is  appropriate  for 
use  in  this  present  value  calculation. 

d.  Applicants  also  submit  that,  to  the 
extent  that  the  10%  discoimt  rate  is 
lower  than  Security  Equity's  actual 
targeted  rate  of  return  on  surplus,  the 
calculation  of  this  increased  tax  burden 
will  continue  to  be  reasonable  over 
time,  even  if  the  applicable  corporate 
tax  rate  is  reduced,  or  Security  Equity's 
targeted  rate  of  return  on  siuplus  is 
lowered. 

e.  Security  Equity  has  computed  its 
cost  of  capital  as  the  after  tax  rate  of 
return  that  it  seeks  to  earn  on  its 
surplus.  Setnuity  Equity's  rate  of  return 
is  based  on  a  number  of  factors 
including  market  interest  rates,  the 
anticipated  long-term  growth  rates  for 
Security  Equity  and  its  parent  company. 
General  American,  acceptable  level  of 
risks  for  both  Security  Equity  and 
General  American,  inflation,  and 
available  information  about  the  rates  of 
return  obtained  by  other  mutual  life 
insurance  companies  and  their 
subsidiaries.  Security  Equity  represents 
that  these  factors  are  appropriate  to 
consider  in  determining  its  cost  of 
capital.  Security  Equity  seeks  to 
maintain  a  ratio  of  surplus  to  assets  that 
is  established  based  on  judgment  of  the 
risks  represented  by  various 
components  of  assets  and  liabilities. 

f.  Using  a  federal  corporate  tax  rate  of 
35%,  and  applying  a  discount  rate  of 
10%,  the  present  value  of  the  tax  effect 
of  the  increased  deductions  allowable  in 
the  following  ten  years,  which  partially 
offsets  the  increased  tax  burden,  equals 
$160.40.  The  effect  of  Section  848  on 
the  Policy,  therefore,  is  and  increased 
tax  burden  with  a  present  value  of 
$95.63  for  each  $10,000  of  net 
premiums  [i.e.,  $256.03  less  $160.40). 

g.  Applicants  state  that  Security 
Equity  does  not  incur  incremental 
federal  income  tax  when  it  passes  on 
state  premium  taxes  to  Policy  owners 
because  state  premium  taxes  are 


deductible  in  computing  Security 
Equity's  federal  income  taxes. 
Conversely,  federal  income  taxes  are  not 
deductible  in  computing  Security 
Equity's  federal  income  taxes.  To 
compensate  Security  Equity  fully  for  the 
impact  of  Section  848,  an  additional 
charge  must  be  imposed  to  make 
security  Equity  whole  for  the  $95.63 
additional  tax  burden  attributable  to 
Section  848,  as  well  as  the  tax  on  the 
additional  $95.63  itself.  This  additional 
charge  can  be  determined  by  dividing 
$95.63  by  the  complement  of  35% 
federal  corporate  income  tax  rate  [i.e.. 
65%),  resulting  in  an  additional  charge 
of  $147.12  for  each  $10,000  of  net 
premiums,  or  1.47%. 

h.  Based  on  prior  experience.  Security 
Equity  reasonably  expects  to  take  almost 
all  future  deductions.  It  is  the  judgment 
of  Security  Equity  that  a  charge  of  1.0% 
would  reimburse  it  for  the  increased 
federal  income  tax  liabilities  under 
Section  848  of  the  Code,  and  will  be 
reasonably  related  to  such  increased 
federal  income  tax  burden.  This 
representation  takes  into  account  the 
benefit  to  Security  Equity  of  the 
amortization  permitted  by  Section  848 
and  the  use  of  a  10%  discount  rate 
(which  is  equivalent  to  Security  Equity's 
targeted  rate  of  return  on  surplus)  in 
computing  the  future  deductions 
resulting  from  such  amortization. 
Applicants  assert  that  it  is  appropriate 
to  deduct  this  charge,  and  to  exclude  the 
deduction  of  this  charge  fi^m  sales  load, 
because  it  is  a  legitimate  expense  of 
Security  Equity  and  not  for  sales  and 
distribution  expenses. 

Applicants'  Legal  Analysis 

A.  Exemptive  Relief  Under  Section 
27(a)(3)  of  the  1940  Act  and  Rule  6e- 
3(T)(b)(13)(ii)  Thereunder 

1.  Section  27(a)(3)  of  the  1940  Act 
provides  that  the  amount  of  sales  charge 
deducted  from  any  of  the  first  twelve 
monthly  payments  on  a  periodic 
payment  plan  certificate  may  not  exceed 
proportionately  the  amount  deducted 
from  any  other  such  payment.  Section 
27(a)(3)  further  provides  that  the  sales 
charge  deducted  bom  any  subsequent 
payment  may  not  exceed 
proportionately  the  amount  deducted 
from  any  other  subsequent  payment. 

2.  Rule  6e-3(T)(b)(13)(ii)  provides  a 
partial  exception  from  the  prohibitions 
of  Section  27(a)(3).  Exemptive  relief 
from  the  prohibitions  of  Section  27(a)(3) 
provided  by  Rule  6e-3(T)(b)(13)(ii)  is 
available  if  the  proportionate  amount  of 
sales  charge  deducted  from  any 
premium  payment  does  not  exceed  the 
proportionate  amount  deducted  fitim 
any  prior  premium  payment,  unless  an 
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increase  is  caused  by  reductions  in  the 
annual  cost  of  insurance  or  in  sales 
charge  for  amount  transferred  to  a 
variable  life  insurance  contract  from 
another  plan  of  insurance.  Rule  6e- 
3(T)(b)(13)(ii)  thus  permits  a  decrease  in 
sales  load  for  any  subsequent  premium 
payment  but  not  an  increase. 

3.  Under  the  Policies'  sales  load 
structure,  a  Policy  owner  could  pay  a 
premium  in  any  given  Policy  year  from 
which  a  2.0%  front-end  sales  load 
deduction  (the  premium  expense  load) 
is  made,  because  at  the  time  such 
premium  was  paid,  cumulative 
premiums  paid  during  the  Policy  year 
exceeded  the  target  premium  amount. 
Premiums  paid  in  a  subsequent  Policy 
year  up  to  a  target  premium  would  be 
subject  to  a  front-end  sales  load 
deduction  of  more  than  2.0%  (the 
applicable  commission  charge  plus  the 
premium  expense  load).  Applicants 
thus  request  an  exemption  from  the 
requirements  of  Section  27(a)(3)  and 
Rule  6e3{T)(13)(ii)  because  the  Policies' 
sales  load  structure  would  appear  to 
violate  the  "stair-step"  provisions  in 
Section  27(a)(3)  and  because  the 
exemption  from  Section  27(a)(3) 
provided  by  Rule  6e-3(T){b)(13)(ii)  does 
not  seem  to  apply  to  the  Policies'  sales 
load  structure. 

4.  Apphcants  state  that,  had  they 
chosen  to  impose  the  higher  front-end 
sales  load  equally  on  all  premium 
payments,  the  Policies  would  qualify  for 
exemptive  relief  under  Rule  6e- 
3(T)(b)(13)(ii),  subject  to  the  maximum 
limits  permissible  under  subparagraph 
(b)(13)(i)  or  the  Rule.  Applicants  assert, 
however,  that  such  a  front-end  charge, 
would  be  less  favorable  to  Policy 
owners  than  provided  under  the 
Policies;  under  such  a  sales  charge 
structure,  sales  load  would  be  recovered 
by  Security  Equity  earlier  than  is  the 
case  under  the  Policies'  sales  load 
structure.  The  sales  charge  structure 
under  the  Policies  benefits  Policy 
owners  by  spreading  Security  Equity's 
recovery  of  sales  load  over  a  longer 
period  of  time,  and  thereby  permitting 

a  greater  portion  of  a  Policy  owner's 
excess  premiums  to  be  credited  to 
account  value. 

5.  In  addition,  applicants  represent 
that  the  sales  load  structure  has  been 
desired  based  on  Security  Equity's 
operating  expenses  for  the  sale  of  the 
Policies  and,  thus,  reflects  in  part  the 
lower  overall  distribution  costs  that  are 
associated  with  Excess  Premiums  paid 
over  the  life  of  a  Policy.  Applicants 
submit  that  it  would  not  be  in  the  best 
interest  of  a  Policy  owner  to  require  the 
imposition  of  a  higher  sales  load 
structure  than  applicants  deem 


necessary  to  adequately  defray  their 
expenses. 

6.  Applicants  argue  that  Section 
27(a)(3)  was  designed  to  address  the 
abuse  of  periodic  payment  plan 
certificates  under  which  large  amounts 
of  &x)nt-end  sales  loads  were  deducted 
so  early  in  the  life  of  the  plan  that  an 
investor  redeeming  in  the  early  periods 
would  recoup  little  of  his  or  her 
investment  since  only  a  small  portion  of 
the  investor's  early  payments  were 
actually  invested.  Applicants  submit 
that  the  deduction  of  a  reduced  front- 
end  sales  load  on  Excess  Premiums  paid 
in  any  Policy  year  does  not  have  the 
detrimental  effect  that  Section  27(a)(3) 
was  designed  to  prevent  because  a 
greater  proportion  of  the  Policies'  sales 
loads  are  deducted  later  than  otherwise 
would  be  the  case. 

7.  Applicants  state  that  under  the 
Policy,  premiums  up  to  the  target 
premium  amount  have  higher  levels  of 
actual  sales  expenses  [i.e.,  commissions) 
associated  with  them  than  premiums  in 
excess  of  such  target  premium  amounts. 
Because  the  excess  premiums  have  a 
lower  level  of  sales  expenses,  applicants 
argue  that  it  is  appropriate  to  analyze 
separately  the  sales  load  structures  for 
the  two  types  of  payments.  Applicant 
submit  that,  when  analyzed  separately, 
both  types  of  sales  load  comply  with 
Rule  6e-3(T)(b)(13)(ii). 

B.  Exemptive  Request  With  Respect  to 
Section  27(c)(2)  of  the  1940  Act  and 
Rules  6e-2(c)(4)(v)  and  6e-3(T)(c)(4)(v) 
Thereunder  in  Connection  With 
Deduction  of  a  Charge  for  Code  Section 
848's  Deferred  Acquisition  Costs 

1.  Section  27(c)(2)  prohibits  a 
registered  investment  company  or  its 
depositor  or  underwriter  from  making 
any  deduction  from  premium  payments 
made  under  periodic  payment  plan 
certificates  other  than  a  deduction  for 
sales  load.  Section  2(a)(35)^  defines 
sales  load  as  the  difference  between  the 
price  of  a  security  to  the  public  and  that 
portion  of  the  proceeds  from  its  sale 
which  is  received  and  invested  or  held 
for  investment,  less  amounts  deducted 
for  trustee's  or  custodian's  fees, 
insurance  premiums,  issue  taxes,  or 
administrative  expenses  or  fees  that  are 
not  properly  chargeable  to  sales  load. 


'Sales  loads,  as  deftned  under  Section  2(a)(35), 
are  limited  by  Sections  27(a)(1)  and  27(h)(1)  to  a 
maximum  of  9%  of  total  payments  on  periodic 
payment  plan  certiflcates.  The  proceeds  of  all 
payments  (except  amounts  deducted  for  sales  load) 
must  be  held  by  a  trustee  or  custodian  having  the 
qualifications  established  under  Section  26(a)(1)  for 
the  trustees  of  unit  investment  trusts  and  held 
under  an  indenture  or  agreement  that  conforms 
with  the  provisions  of  Section  26(a)(2)  and  Section 
26(a)(3)  ofthe  1940  Act. 


2.  The  Separate  Accounts  are,  and  the 
Future  Accounts  will  be,  regulated 
under  the  1940  Act  as  issuers  of 
periodic  payment  plan  certificates. 
Accordingly,  the  Separate  Accounts,  the 
Other  Accounts.  Security  Equity  (as 
depositor),  and  Walnut  Street  (as 
principal  distributor)  are  deemed  to  be 
subject  to  Section  27  of  the  1940  Act. 
Applicants  thus  request  an  order  under 
Section  6(c)  ofthe  1940  Act  granting 
exemptions  from  Sections  27(c)(2)  ofthe 
1940  Act  to  allow  the  deduction  of  a 
charge  from  premium  payments  to 
comp>ensate  Security  Equity  for  their 
increased  federal  tax  burden  resulting 
from  the  receipt  of  such  premium 
payments  under  the  Policies. 

3.  Certain  provisions  of  Rules  6e-2 
and  6e-3rr)  provide  exemptive  relief 
from  Section  27(c)(2)  if  the  separate 
account  issues  variable  life  insurance 
contracts,  or  flexible  premium  variable 
life  insurance  contracts,  respectively. 
Rule  6e-2(b)(13)(iii)  provides  an 
exemption  from  Section  27(c)(2)  ofthe     " 
1940  Act  to  permit  an  insurer  to  deduct 
certain  charges,  other  than  sales  load, 
including  administrative  expenses. 
Similarly,  Rule  6e-3(T)(b)(13)(iii) 
provides  exemptive  relief  from  Section 
2^(c)(2)  to  permit  an  insurer  to  make 
certain  deductions,  other  than  sales 
load,  including  the  insurer's  tax 
liabilities  from  receipt  of  premium 
payments  imposed  by  states  or  by 
governmental  entity. 

Rule  6e-2(b)(l),  together  with  Rule 
6e-2(c)(4),  provides  an  exemption  from 
the  Section  2(a)(35)  definition  of  sales 
load  by  the  substitution  of  a  new 
definition  to  be  used  for  the  purposes  of 
Rule  6e-2.  Rule  6e-2(c)(4)  defines  sales 
load  charged  on  any  payment  as  the 
excess  of  the  payment  over  certain 
specified  charges  and  adjustments, 
including  a  deduction  approximately 
equal  to  state  premium  taxes.  Rule  6e- 
3(T)(b)(l),  together  with  Rule  6e- 
3(T)(c)(4),  also  provides  an  exemption 
from  the  Section  2(a)(35)  definition  to 
be  used  for  the  purposes  of  Rule  6e- 
3(T).  Rule  6e-3(T)(c)(4)  defines  sales 
load  during  a  period  as  the  excess  of  any 
payments  made  during  that  period  over 
certain  specified  charges  and 
adjustments,  including  a  deduction  for 
and  approximately  equal  to  state 
premium  taxes. 

4.  Applicants  request  exemptions 
from  Rules  6e-2(c)(4)(v)  and  6e- 
3(T)(c)(4)(v)  under  the  1940  Act  to 
permit  the  proposed  deduction  with 
respect  to  Section  848  ofthe  Code  to  be 
treated  as  other  than  sales  load,  as 
defined  under  Section  2(a)(35)  of  the 
1940  Act,  for  purposes  of  Section  27  and 
the  exemptions  from  various  provisions 
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of  that  Section  found  implicitly  in  Rule 
6e-2  and  explicitly  in  Rule  6e-3(T). 

5.  Applicants  assert  that  the  proposed 
deduction  with  respect  to  Section  848  of 
the  Code  argiiably  is  covered  by  Rules 
6e-2(b)(13)(uil  and  6e-3(T)(b)(13)(iii) 
and  should  be  treated  as  other  than  sales 
load.  Applicants  note,  however,  that 
under  a  literal  reading  of  Rules  6e- 
2(c)(4)  and  6e-3(T)(c)(4),  a  deduction  for 
an  insurer's  increased  federal  tax 
burden  does  not  fall  squarely  into  those 
itemized  charges  or  deductions, 
arguably  causing  the  deduction  to  be 
treated  as  part  of  sales  load. 

6.  Apphcants  state  that  they  have 
foimd  no  public  policy  reason  for 
including  a  deduction  for  an  insurer's 
increased  federal  tax  burden  in  sales 
load.  Applicants  assert  that  the  public 
policy  that  underlies  paragraph 
(b)(13)li)  of  Rules  6e-2  and  6e-3(D,  like 
that  which  imderlies  paragraphs  (a)(1) 
and  (h)(1)  of  Section  27,  is  to  prevent 
excessive  sales  loads  from  being  charged 
for  the  sale  of  periodic  payment  plan 
certificates.  Applicants  submit  that  this 
legislative  purpose  is  not  furthered  by 
treating  a  federal  income  tax  charge 
based  on  premium  payments  as  a  sales 
load  because  the  deduction  is  not 
related  to  the  payment  of  sales 
commissions  or  other  distribution 
expenses.  Applicants  assert  that  the 
Commission  has  conaured  with  this 
conclusion  by  excluding  deductions  for 
state  premiimi  taxes  from  the  definition 
of  sales  load  in  Rules  6e-2(c)(4)  and  6e- 
3(T)(c)(4). 

7.  Applicants  submit  that  the  source 
for  the  definition  of  sales  load  foimd  in 
Rules  6e-2(c)(4)  and  6e-3(T){c)(4) 
supports  this  analysis.  Applicants 
believe  that,  in  adopting  paragraph 
(c)(4)  of  the  Rules,  the  Commission 
intended  to  tailor  the  general  terms  of 
Section  2(a)(35)  to  variable  life 
insurance  contracts  to  ease  verification 
by  the  Commission  of  compliance  with 
the  sales  load  limits  of  subparagraph 
(b)(13)(i)  of  the  Rules. 

8.  Applicants  submit  that  the 
exclusion  from  the  definition  of  sales 
load  under  Section  2(a)(35)  of 
deductions  from  premiums  for  issue 
taxes  suggests  that  it  is  consistent  with 
the  policies  of  the  1940  Act  to  exclude 
from  the  definition  of  sales  load  in  Rule 
6e-2  and  6e-3{T)  deductions  made  to 
pay  an  insiuer's  costs  attributable  to  its 
federal  tax  obligations.  Additionally,  the 
exclusion  of  administrative  expenses  or 
fees  that  are  "not  properly  chargeable  to 
sales  or  promotional  activities"  also 
suggests  that  the  only  deductions 
intended  to  fall  within  the  definition  of 
sales  load  are  those  that  are  properly 
chargeable  to  sales  or  promotional 
activities.  Applicants  represent  that  the 


proposed  deductions  will  be  used  to 
compensate  Security  Equity  for  its 
increased  federal  tax  burden  attributable 
to  the  receipt  of  premimns  and  not  for 
sales  or  promotional  activities. 
Applicants,  therefore,  beUeve  the 
language  in  Section  2(a)(35)  further 
indicates  that  not  treating  such 
deductions  as  sales  load  is  consistent 
with  the  policies  of  the  1940  Act. 

9.  Finally,  applicants  submit  that  it  is 
probably  an  historical  accident  that  the 
exclusion  of  premiiun  tax  in 
subparagraph  (c)(4)(v)  of  Rules  6e  2  and 
6e-3(T)  from  the  definition  of  sales  load 
is  limited  to  state  premium  taxes. 
Applicants  note  that,  when  Rules  6e-2 
and  6e-3(T)  were  adopted,  and  later 
amended,  the  additional  Section  848  tax 
biu^en  attributable  to  the  receipt  of 
premiuims  did  not  yet  exist. 

10.  Applicants  further  submit  that  the 
terms  of  the  relief  requested  with 
respect  to  Future  Policies  to  be  issued 
through  Other  Accounts  are  also 
consistent  with  the  standards  of  Section 
6(c).  Without  the  requested  relief, 
applicants  would  have  to  request  and 
obtain  such  exemptive  relief  for  each 
Future  Contract  to  be  issued  through  an 
Other  Account.  Such  additional 
requests  for  exemptive  relief  would 
present  no  issues  under  the  1940  Act 
that  have  not  already  l)een  addressed  in 
this  application. 

11.  The  requested  relief  is  appropriate 
in  the  public  interest  because  it  would 
promote  competitiveness  in  the  variable 
life  insiuance  market  by  eliminating  the 
need  for  applicants  to  file  redimdant 
exemptive  applications  regarding  the 
federal  tax  charge,  thereby  reducing 
their  administrative  expenses  and 
maximizing  the  efficient  use  of  their 
resoiuties.  Applicants  represent  that  the 
delay  and  expense  involved  in  having  to 
repeatedly  seek  exemptive  reUef  would 
impair  their  ability  to  effectively  take 
advantage  of  business  opportimities  as 
they  arise. 

12.  Applicants  further  submit  that  the 
requested  relief  is  consistent  with  the 
purposes  of  the  1940  Act  and  the 
protection  of  investors  for  the  same 
reasons.  If  applicants  were  required  to 
repeatedly  seek  exempUve  relief  with 
respect  to  the  same  issues  regarding  the 
federal  tax  charge  addressed  in  this 
application,  investors  would  not  receive 
any  benefit  or  additional  protection 
thereby  and  might  be  disadvantaged  as 
a  result  of  applicants'  increased 
overhead  expenses. 

Conditions  for  Relief  ^ 

Applicants  agree  to  the  following 
conditions: 

a.  Security  Equity  will  monitor  the 
reasonableness  of  the  charge  to  be 


deducted  pursuant  to  the  requested 
exemptive  reUef. 

b.  The  registration  statement  for  each 
Policy  and  Future  Policy  under  which 
the  above-referenced  federal  tax  charge 
is  deducted  will:  (1)  disclose  the  charge: 
(2)  explain  the  purpose  of  the  charge: 
and  (3)  state  that  the  charge  is 
reasonable  in  relation  to  Security 
Equity's  increased  federal  tax  burden 
under  Section  848  of  the  Code  resulting 
fit>m  the  receipt  of  premium  payments. 

c.  The  registration  statement  for  each 
Policy  and  Future  Policy  under  which 
the  above-referenced  federal  tax  charge 
is  deducted  will  contain  as  an  exhibit  an 
actuarial  opinion  as  to:  (1)  The 
reasonableness  of  the  charge  in  relation 
to  Security  Equity's  increased  federal 
tax  burden  under  Section  848  of  the 
Code  resulting  bom  the  receipt  of 
premiums;  (2)  the  reasonableness  of  the 
rate  of  return  on  surplus  that  is  used  in 
calculating  such  charge;  and  (3)  the 
appropriateness  of  the  factors  taken  into 
account  by  Security  Equity  in 
determining  such  rate  of  return. 

Conclusion 

1.  Section  6(c)  of  the  1940  Act,  in 
pertinent  part,  provides  that  the 
Commission,  by  order  upon  application, 
may  conditionally  or  unconditionally 
exempt  any  person,  security  or 
transaction,  or  any  class  or  classes  of 
persons,  securities  or  transactions,  from 
any  provision  or  provisions  of  the  1940 
Act,  to  the  extent  that  such  exemption 
is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  contract  and 
provisions  of  the  1940  Act. 

2.  For  the  reasons  and  upon  the  facts 
set  forth  above,  applicants  submit  that 
the  requested  exemptions  from  Sections 
27(a)(3)  and  27(c)(2)  of  the  1940  Act  and 
Rules  6e-2(c)(4)(v),  6e-3(T)(b)(13)(ii), 
and  6e-3(T)(c)(4)(v)  thereunder,  are 
necessary  and  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  contract  and 
provisions  of  the  1940  Act.  Therefore, 
the  standards  set  forth  in  Section  6(c)  of 
the  1940  Act  are  satisfied. 

For  the  Commission,  by  the  Division 
of  investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFariand, 
Deputy  Secretary. 
IFR  Doc.  95-19171  Filed  8-3-95;  8:45  am) 
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SOCIAL  SECURITY  ADMINISTRATION 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 


Normally  on  Fridays,  the  Social 
Secvuity  Administration  publishes  a  list 
of  information  collection  packages  that 
will  require  submission  to  the  Ofiice  of 
Management  and  Budget  (0MB)  for 
clearance  in  compliance  with  P.L.  96- 
511,  as  amended  (P.L.  104-13  effective. 
October  1, 1995),  The  Paperwork 
Reduction  Act.  Since  the  last  list  was 
published  in  the  Federal  Register  on 
July  28, 1995,  the  following  information 
collections  have  been  proposed  or  will 
require  extension  of  the  current  0MB 
approvals: 

A  copy  of  each  (the)  collection 
instrument  is  included  at  the  end  of  this 
notice.  Call  Reports  Clearance  Officer  on 
(410)  965-4142  for  copies  of  clearance 
package. 

SSA  Reports  Clearance  Officer: 
Charlotte  S.  Whitenight. 

1.  Notice  Regarding  Substitution  of 
Party  Upon  Death  of  Claimant — 
Reconsideration  of  Disability 
Cessation— 0MB  Control  No.  0960- 
0351.  The  information  on  form  SSA-770 
is  used  by  the  Social  Security 
Administration  to  obtain  information 
from  substitute  parties  regarding  their 
intention  to  pursue  the  appeals  process 
on  behalf  of  an  individual  who  died. 
The  respondents  are  such  parties. 

Number  of  Respondents:  1,200. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  5 
ibinutes. 
Estimated  Annual  Burden:  100  hours. 

2.  Disability  Determination  and 
Transmittal— OMB  Control  No.  0960- 
0437.  The  information  on  form  SSA-831 
will  be  used  by  the  State  disability 
determination  services  to  document 
whether  an  individual  who  applies  for 
disability  benefits  is  eligible  for  those 
benefits  based  on  his  or  her  alleged 
disability.  It  is  also  used  by  SSA  for 
program  management  and  evaluation. 
The  respondents  are  state  agency 
employees  who  make  disability 
determinations  for  SSA. 

Number  of  Respondents:  3,525,600. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

I ,  Estimated  Annual  Burden:  881,400. 
1)  3.  Cessation  or  Continuance  of 
Disability  or  Blindness  Determination 
and  Transmittal— Title  XVI— OMB 
Control  No.  0960-0443.  The  information 
on  form  SSA-832  is  used  by  State 
disability  determination  services  to 
document  determinations  as  to  whether 


an  individual's  disability  benefits 
should  be  terminated  or  continued  on 
the  basis  of  his/her  impairment.  The 
respondents  are  State  disability 
determination  services  adjudicating 
Title  XVI  disability  claims. 

Number  of  Respondents:  53,700. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  26,850 
hours. 

4.  Cessation  or  Continuance  of 
Disability  or  Blindness  Determination 
and  Transmittal— Title  11— OMB  Control 
No.  0960-0442.  The  information  on 
form  SSA-833  is  used  by  State 
disability  determination  services  to 
prepare  determinations  of  whether 
individuals  receiving  Title  11  disability 
or  blindness  benefits  continue  to  be 
unable  to  engage  in  substantial  gainful 
work  by  reason  of  their  impairments 
and  are  still  eligible  for  benefit 
payments.  It  is  also  used  to  collect  data 
for  program  evaluation  and  program 
management. 

Number  of  Respondents:  268,700. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  134,350 
hoiu«. 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
vWthin  60  days  from  the  date  of  this 
publication,  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Social  Security  Administration, 
DCFAM,  Attn:  Charlotte  S.  Whitenight, 
6401  Security  Blvd.,  l-A-21  Operations 
Bldg.,  Baltimore,  MD  21235. 

In  addition  to  yoiu-  comments  on  the 
accuracy  of  the  Agency's  burden 
estimate,  we  are  soliciting  comments  on 
the  need  for  the  information;  its 
practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Date:  )uly  31, 1995. 
Charlotte  Whitenight, 

Reports  Clearance  Officer,  Social  Security 

Administration, 

[FR  Doc.  95-19205  Filed  8-3-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[AC  20-62D] 

Draft  Advisory  Circular  on  Eligibility, 
Quality,  and  Identification  of 
Aeronautical  Replacement  Parts 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Availability  of  draft 
Advisory  Circular  (AC)  20-62D  and 
request  for  comments. 

SUMMARY:  This  notice  announces  the 
availability  of  and  request  comments  on 
a  draft  AC  pertaining  to  guidance  for  use 
in  the  determination  of  quality, 
eligibility,  and  traceability  of 
aeronautical  replacement  parts  intended 
for  installation  on  type-certificated 
products.  This  notice  is  necessary  to 
give  all  interested  persons  the 
opportunity  to  present  their  views  on 
the  draft  AC. 

DATES:  Comments  must  be  received  on 
or  before  October  3, 1995. 

ADDRESSES:  Send  all  comments  on  the 
draft  AC  to:  Federal  Aviation 
Administration,  General  Aviation  and 
Commercial  Branch,  AFS-340,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  Comments  may 
be  inspected  at  the  above  address 
between  9  a.m.  and  4  p.m.  weekdays, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Al  Michaels,  AFS-340.  at  the  address 
above,  or  telephone  (202)  267-7501. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

A  copy  of  the  draft  AC  may  be 
obtained  by  contacting  the  person 
named  above  under  FOR  FURTHER 
INFORMATION  CONTACT,  The  draft  AC  may 
also  be  downloaded  from  the  FedWorld 
BBS  by  dialing  (703)  321-8020.  ANSI  8, 
1,  N,  9600  baud,  or  through  the  Internet 
at  the  following  Uniform  Resource 
Location  (URL):  ftp:// 
fwux.fedworld.gov/pub/faa/faa.htm. 
The  file  name  is  "AC20-62D.TXT." 
Interested  persons  are  invited  to 
comment  on  the  draft  AC  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Commenters  should 
identify  AC  20-62D,  Eligibility.  Quality, 
and  Identification  of  Aeronautical 
Replacement  Parts,  and  submit 
comments,  in  duplicate,  to  the  address 
specified  above.  All  comments  will  be 
considered  by  the  General  Aviation  and 
Commercial  Branch,  AFS-340,  before 
issuing  the  final  AC. 
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Background 

The  FAA  continues  to  receive  reports 
of  replacement  parts  being  offered  for 
sales  as  aircraft  quality  and  where  the 
origin  of  the  parts  are  unknown  or 
questionable.  Such  parts  may  be 
advertised  or  presented  as  "unused," 
"like  new."  or  "remanufactured." 
Purchasers  of  these  parts  may  not  be 
aware  of  the  potential  hazards  involved 
with  replacement  parts  for  which 
acceptability  for  installation  on  a  type- 
certificated  product  has  not  been 
established.  In  determining  whether 
installation  of  a  part  conforms  with  all 
applicable  regulations,  the  installer  can 
establish  that  the  part  was  manufoctured 
under  a  production  approval  pursuant 
to  part  21  of  the  Federal  Aviation 
Regulations  (FAR),  that  an  originally 
acceptable  part  has  been  maintained  in 
accordance  with  part  43  of  the  FAR,  or 
that  the  part  is  otherwise  acceptable  for 
installation,  e.g.,  has  been  found  to 
conform  to  data  approved  by  the  FAA. 
This  AC  would  address  means  to  help 
the  installer  make  the  required 
determinations. 

Issued  in  Washington,  D.C,  on  July  31, 
1995. 

%rdliafli  J.  White, 

Deputy  Director,  Flight  Standards  Service. 
(FR  Doc  95-19188  Filed  fr-3-95;  8:45  am] 
MUMQ  COM  4t1»-1»4l 


Notice  of  Intent  to  Rule  on  Application 
to  Use  the  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  the  Huntsville 
International  Airport 

AOaiCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  the  Huntsville  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  September  5, 1995. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  FAA/ Airports  District  Office, 
120  North  Hangar  Drive,  Suite  B, 
Jackson,  Mississippi  39208-2306. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  deUvered  to  Mr.  Luther  H. 


Roberts,  Jr.,  Director  of  Finance/ 
Administration,  Huntsville-Madison 
County  Airport  Authority  at  the 
following  address:  1000  Glenn  Heam 
Blvd,  Box  20008,  Huntsville,  AL  35824. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Huntsville- 
Madison  Coimty  Airport  Authority 
under  §  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elton  E.  Jay,  Principal  Engineer,  FAA 
Airports  District  Office,  120  North 
Hangar  Drive,  Suite  B,  Jackson, 
Mississippi  39208-2306,  telephone 
number  601-965-4628.  The  application 
may  be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATKM:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PTC  at  the  Huntsville 
International  Airport  under  the 
provisions  of  the  Aviation  Safiety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  th6  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  Jidy  27, 1995,  the  FAA  determined 
that  the  application  to  use  the  revenue 
bova  a  PFC  submitted  by  Huntsville- 
Madison  County  Airport  Authority  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  November  23, 
1995. 

The  following  is  a  brief  overview  of 
the  application. 

Levey  of  the  proposed  PFC:  $3.00. 
Actual  charge  effective  date:  June  1, 

1992. 
Estimated  charge  expiration  date: 

October  31,  2008. 
Total  estimated  net  PFC  revenue: 

$19,125,142. 
Estimated  PFC  revenues  to  be  used  on 

projects  in  this  application: 

$1,563,128. 
Brief  description  of  proposed  project(s): 

Land  acquisition  (23  acres).  Air  cargo 

apron  expansion,  and  runway  18R- 

36L  rehabilitation. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  taxi/ 
commercial  operators,  certified  air 
carriers,  and  certified  route  air  carriers 
having  fewer  than  500  annual 
operations. 

Any  person  may  inspect  the 
application  In  person  at  the  FAA  office 
listed  above  the  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 


germane  to  the  application  in  person  at 
the  office  of  the  Huntsville-Madison 
County  Airport  Authority. 

Issued  in  Jackson,  Mississippi  on  July  27, 
1995. 

Elton  E.  Jay, 

Acting  Manager,  Airports  District  Office, 
Southern  Region,  Jackson,  Mississippi. 
[FR  Doc.  95-19189  Filed  8-3-95;  8:45  am) 

BtLUNQ  COOC  4910-13-M 


Notice  of  Intent  to  Rule  on  Application 
to  Use  the  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  Philadelphia 
International  Airport.  Philadelphia, 
Pennsylvania 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Philadelphia  International 
Airport  under  the  provisions  of  the 
Aviation  Safiety  and  Capacity  Expansion 
Act  of  1990  (Tide  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  September  5, 1995. 
ADDRESSES:  Comments  en  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  L.W.  Walsh,  Manager, 
Harrisburg  Airports  District  Office,  3911 
Hartzdale  Drive,  Suite  1,  Camp  Hill, 
Pennsylvania  17011. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mary  Rose 
Loney,  Director  of  Aviation  for  the  City 
of  Philadelphia  at  the  following  address: 
Philadelphia  International  Airport, 
Terminal  E,  Philadelphia,  Pennsylvania 
19153. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Philadelphia  imder  §  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
LW.  Walsh,  Manager,  Harrisburg 
Airports  District  Office,  3911  Hartzdale 
Drive,  Suite  1,  Camp  Hill,  Pennsylvania 
17011,  (717)  730-2835.  The  application 
may  be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  Philadelphia 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
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Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Oinnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  Jidy  11, 1995,  the  FAA  determined 
that  the  application  to  use  the  revenue 
Erom  a  PFC  submitted  by  the  Qty  of 
Philadelphia  was  substmtially  complete 
within  the  requirements  of  §  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  Uian  October  24, 1995. 

The  following  is  a  brief  overview  of 
the  application.  Level  of  the  proposed 
PFC:  $3.00. 

Proposed  charge  effactive  date: 
September  1, 1992. 

Proposed  charge  expiration  date: 
August  31, 1997. 

Total  estimated  PFC  revenue: 
$116,700,000. 

Brief  description  of  proposed  project: 
This  project  provides  for  a  boat 
launching  and  storage  facility  on  the 
Delaware  River  immediately  south  of 
the  airport.  This  will  provide  water 
rescue  capability  which  will  greaUy 
enhance  safety  at  the  airport. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  (ACTO)  Filing 
FAA  From  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  at:  Fitzgerald 
Federal  Building,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York,  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the 
Philadelphia  International  Airport 

Issued  in  Jamaica,  New  York  on  July  28, 
1995. 

Anthony  P.  Spera, 

Manager,  Airports  Division,  Eastern  Region. 
(FR  Doc  95-19190  Filed  8-3-95;  8:45  am] 
mXMQ  OOOf  4«1».13-M 


National  Highway  Traffic  Safety 
Administration 

Pocket  No.  96-68;  Notice  1] 

Notice  of  Recaipl  of  Petition  for 
Decision  That  Nonconforming  1980 
Sprite  MusiMteer  Trailers  Are  Eligible 
for  Importation 

agency:  National  Highway  Traffic 
Safiety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1980 


Sprite  Musketeer  trailers  are  eligible  for 
importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1980  Sprite 
Musketeer  trailer  that  was  not  originally 
manufactuired  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  it  has  safety 
featiues  that  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  such  standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  September  5, 1995. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109.  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St, 
SW,  Washington,  DC  20590.  (Docket 
hours  are  from  9:30  am  to  4  pm.) 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Entvdstle,  Office  of  Vehicle 
Safety  Compliance.  NHTSA  (202-365- 
5306). 

SUPPtfMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  §  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  die 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  imless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
§  30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards.  Where  there  is  no 
substantially  similar  U.S. -certified 
motor  vehicle,  49  U.S.C.  §  30141(a)(1)(B) 
(formerly  section  108(c)(3)(A)(i)(II)  of 
die  Act,  15  U.S.C.  §  1397(c)(3)(A)(i)(n)) 
permits  a  nonconforming  motor  vehicle 
to  be  admitted  into  the  United  States  if 
its  safety  features  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  applicable  Federal  motor  vehicle 
safety  standards  based  on  destructive 
test  data  or  such  other  evidence  as 
NHTSA  decides  to  be  adequate. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 


specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Northern  California  Diagnostic 
Laboratories,  Inc.  of  Napa,  California 
(Registered  Importer  R-92-01 1)  has 
petitioned  NHTSA  to  decide  whether 
1980  Sprite  Musketeer  trailers  are 
eligible  for  importation  into  the  United 
States.  The  petitioner  contends  that  this 
vehicle,  which  it  describes  as  an 
eighteen-foot,  single  axle,  towable  trailer 
manufactured  in  England,  is  eUgible  for 
importation  under  49  U.S.C.  §  30141 
(a)(1)(B)  because  it  has  safety  features 
that  comply  with,  or  are  capable  of 
being  altered  to  comply  with,  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Specifically,  the  petitioner  claims  that 
the  1980  Sprite  Musketeer  trailer 
complies  with  the  following  standards: 
Standard  Nos.  106  Brake  Hoses,  115 
Vehicle  Identification  Number,  119  New 
Pneumatic  Tires  for  Vehicles  other  than 
Passenger  Cars,  120  Tire  Selection  and 
Rims  for  Motor  Vehicles  other  than 
Passenger  Cars,  and  121  Air  Brake 
Systems. 

The  petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  Standard  No.  108 
Lamps,  Reflective  Devices,  and 
Associated  Equipment,  through  the 
installation  of  the  equipment  required 
by  this  standard. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Sti«et,  SW, 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 
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Authority:  49  U.S.C  §  30141(a)(1)(B)  and 
(bMD;  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  August  1, 1995. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
(FR  Doc  95-19279  Filed  8-3-95;  8:45  am) 
MLUNa  COOe  4t10-S*-M 

[Dodwt  No.  95-26;  Notko  ?| 

Uniform  Data  Collection  and  Reporting 
Program 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  This  notice  reopens  the 
comment  {>eriod  on  Uniform  Data 
Collection  and  Reporting  Program 
published  June  20, 1995.  The  comment 
period  closed  on  July  20, 1995. 

SUMMARY:  This  notice  reopens  the 
comment  period  on  a  notice  inviting 
comments,  suggestions  and 
recommendations  from  individuals  and 
organizations  with  an  interest  in  data 
support  for  highway  and  traffic  safety 
problem  identification  and 
countermeasure  activities.  NHTSA 
received  two  requests  asking  that  the 
comment  period  be  extended  because  of 
related  activity  occurring  in  a  committee 
conducted  by  the  National  Safety 
Council.  NHTSA  believes  that  a 
reopening  of  the  comment  period  would 
satisfy  the  identified  concerns  of  the 
two  petitioners  and  allow  time  for  those 
attending  the  Joint  Conference  on 
Traffic  Records  and  Highway  Safety 
Data  to  submit  additional  comments 
after  the  August  conference.  Comments 


should  address  the  specific  questions 
listed  in  the  notice  and  any  data-related 
concerns  applicable  to  the  concept  of  a 
national  uniform  data  system  or  to  the 
ISTEA  requirement.  Accordingly,  the 
comment  period  for  Docket  95-26; 
Notice  1  is  reopened  so  that  it  closes 
September  20, 1995. 
DATES:  The  comment  period  for  Docket 
95-26;  Notice  1  is  reopened  so  that  it 
closes  September  20, 1995. 
ADDRESSES:  Written  comments  should 
refer  to  Docket  No.  95-26;  Notice  2  and 
should  be  submitted  to:  D)ocket  Section, 
NHTSA,  Room  5109.  Nassif  Building, 
400  Seventh  Street,  S.W.,  Washington, 
D.C.  20590.  (Docket  hours  are  9:30  AM. 
to  4:00  P.M.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Johnson,  Office  of  Strategic 
Planning  and  Evaluation,  NPP-11, 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street, 
S.W.,  Washington,  D.C.  20590; 
telephone  202/366-2571. 
SUPPt.EMENTARY  INFORMATION:  NHTSA 
published  a  notice  and  request  for 
comments,  suggestions  and 
recommendations  from  individuals  and 
organizations  with  an  interest  in  data 
suppori  for  highway  and  traffic  safety 
problem  identification  and 
countermeasure  activities.  In  particular, 
it  soUcited  participation  from  the  traffic 
safety  community  regarding  a  uniform 
data  collection  methodology  and 
process  pursuant  to  the  Intermodal 
Surface  Transportation  Efficiency  Act 
(ISTEA)  of  1991.  ISTEA  required  that 
the  Secretary  establish  a  highway  safety 
program  for  the  collection  and  reporting 


of  data  on  traffic  related  deaths  and 
injuries  by  the  States.  The  comment 
period  closed  on  July  20, 1995. 

NHTSA  received  two  requests  that  the 
comment  period  be  extended  for  sixty 
(60)  days.  The  first  request,  filed  by 
Advocates  for  Highway  and  Auto  Safety, 
asked  that  the  comment  period  be 
extended  due  to  the  variety  of  topics 
included  in  the  request  for  comments 
and  because  the  National  Safety  Council 
is  due  to  publish  a  committee  report  on 
traffic  records  and  the  report  has  not  yet 
been  completed. 

The  second  request,  filed  by  the 
National  Safety  Council  (NSC),  asked 
that  the  comment  pwiod  be  extended  to 
allow  for  their  solicitation  of  views  from 
the  traffic  records  professionals  who 
will  be  attending  their  August  meeting 
on  analysis  of  highway  safety  data.  This 
conference  is  being  cosponsored  by 
NHTSA.  NSC  also  mentions  the  report 
that  is  being  prepared  by  the  committee 
examining  traffic  needs  and  states  that 
it  would  like  the  opportunity  to  submit 
it  to  the  docket  as  a  conunent  to  the 
notice. 

NHTSA  has  carefully  considered 
these  requests  and  believes  that 
reopening  the  comment  period  will  be 
beneficial  to  our  acquiring  the 
maximum  input  from  the  highway 
safety  community  for  use  in  our  report 
to  Congress. 

Issued  on:  July  31, 1995. 
Donald  C  Bischoff, 

Associate  Administrator  for  Plans  and  Policy. 
(FR  Doc.  95-19280  Filed  8-3-95;  8:45  am] 
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the  "Government  in  the  Sunshine  AcT  (Pub. 
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UNrTED  STATES  ENRICHMENT  CORPORATION 
Board  of  Directors 

TME  AND  DATE:  8:00  a.m.,  Tuesday, 

August  8, 1995. 

PUkCE:  USEC  Corporate  Headquarters, 

6903  Rockledge  Drive,  Bethesda, 

Maryland  20817. 

STATUS:  The  meeting  will  be  closed  to 

the  public. 

MATTERS  TO  BE  CONSIDERED: 

•  Review  of  conmiercial  and  financial 
issues  of  the  Ckxporation. 

•  Procedural  matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Barbara  Arnold,  301-564-3354. 

Dated:  August  1, 1995. 
WilliaaiH.Tliiilwrs,Jr.. 

President  and  Chief  Executive  Officer. 
JFR  Doc  95-19419  Filed  8-2-95;  3:06  pm] 
MUMQ  COM  STae-AI-M 


BOARD  Of  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TME  AND  DATE:  10:00  a.m.,  Wednesday, 
August  9, 1995. 

PLACEL:  William  McChesney  Martin,  Jr., 
Federal  Reserve  Boiard  Building,  C 
Street  entrance  between  20th  and  21st 
Streets,  N.W.,  Washington,  D.C.  20551. 

Note:  Until  further  notice,  open  meetings 
will  be  held  in  the  Martin  Building,  not  the 
Bccles  Building. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda 

Because  of  their  routine  nature,  no 
disctisdon  of  the  following  items  is 
anticipated.  These  matters  will  be  voted 
on  without  discussion  unless  a  member 
of  the  Board  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

1.  Proposal  to  establish  a  firm  closing  time 
for  the  Fedwire  securities  tiansfier  service 
(proposed  earlier  for  public  comment;  Docket 
No.  R-0866). 

2.  Proposed  modifications  to  the  Fedwire 
third-party  access  policy. 

3.  F^iblication  for  comment  of  a  proposal 
to  control  third-party  and  respondent 
institution  access  to  the  Fednal  Reserve 
Banks'  automated  clearing  house  (ACH) 
lervioe. 


4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Discussion  Agenda 

Please  Note  That  No  Discussion  Items 
Are  Scheduled  For  This  Meeting. 

Note:  If  an  item  is  moved  from  the 
Summary  Agenda  to  the  Discussion  Agenda, 
discussion  of  the  item  will  be  recorded. 
Cassettes  will  then  be  available  for  listening 
in  the  Board's  Freedom  of  Infonnation  Office, 
and  copies  can  he  ordered  for  S5  per  cassette 
by  calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Infonnation  Office,  Board  of 

Governors  of  the  Federal  Reserve  System, 

Washington.  D.C  20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  August  2, 1995. 
William  W.  Wiles, 
Secretary  of  the  Board. 
(FR  Doc.  95-19373  Filed  8-2-95;  11:11  am] 

BILUNO  COOE  621»-01-P-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  10:15 
a.m.,  Wednesday,  August  9, 1995, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PLACE:  William  McChesney  Martin,  Jr. 
Federal  Reserve  Board  Building,  C 
Street  entrance  between  20th  and  21st 
Streets,  N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (apf>ointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
annoimcement  of  bank  and  bank 
holding  company  applications 
schedtiled  for  the  meeting. 

Dated:  August  2, 1995. 
William  W.VTiln, 
Secretary  of  the  Board. 
[FR  Doc.  95-19374  Filed  8-2-«5;  11:11  am] 
MIWO  COM  tt1»41-#     ■ 


FEDERAL  RETIREMENT  THRIFT  INVESTMENT 
BOARD 

Tll«  AND  DATE:  9:00  a.m.,  August  21, 
1995. 

PLACE:  National  Finance  Center,  First 
Floor,  Conference  Room  6.  USDA/NFC 
Building  No.  350.  NASA  Space  Facility. 
13800  Old  Gentilly  Road.  New  Orleans. 
Louisiana. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the  July  17. 

1995,  Board  meeting 

2.  Thrift  Savings  Plan  activity  report  by  the 

Executive  Director 

3.  Review  of  investment  policy 

4.  Review  of  Arthur  Andersen's  semiarmual 

review 

5.  Briefings  by  National  Finance  Center  and 

Board  st^on: 

a.  Update  on  Recordkeeper  organization 
and  activity 

b.  Recordkeeper  costs  > 

c.  Thrift  Savings  Plan  system  issues 

d.  Implementation  of  audit 
recommendations 

e.  Participant  services 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Tom  Trabucco.  Director.  Office  of 
External  Affairs,  (202)  942-1640. 

Dated:  August  1. 1995. 

Roger  W.Mefak, 

Executive  Director,  Federal  Retirement  Thrift 
In  vestmen  t  Board. 

[FR  Doc.  95-19375  Filed  8-2-95;  3:06  pm) 

MLUNO  COOC  OM-OI-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10:00  a.m.  on 
Tuesday,  August  8, 1995,  to  consider 
the  following  matters: 

Summary  Agenda 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Reports  of  actions  approved  by  the 
standing  committees  of  the  Corporation  and 
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by  officers  of  the  Corporation  pursuant  to 
authwity  delegated  by  the  Board  of  Directors. 
Memorandum  re:  Mid- Year  Budget  Review 

Summary  Report 
Memorandum  re:  Quarterly  Budget  Variance 

Summary  Report 

Discussion  Agenda 

Memorandum  and  resolution  re:  Final 
amendments  to  Part  327  of  the  Craporation's 
rules  and  regulations,  entitle 
"Assessments,"  which  (1)  establish  a  new 
assessment  rate  schedule  for  institutions 
whose  deposits  are  subject  to  assessment  by 
the  Bank  Insurance  Fund,  (2)  amend  the 
assessment  risk  classification  matrix  to 
widen  the  existing  assessment  rate  spread, 
and  (3)  establish  a  procedure  for  adjusting 
the  rate  schedule  semiannually  as  necessary 
to  meet  statutory  requirements. 

Memorandum  and  resolution  re:  Final 
amendments  to  Part  327  of  the  Corporation's 
rules  and  regulations,  entitled 
"Assessments,"  which  would  adopt  an 
assessment  rate  schedule  applicable  to 
members  of  the  Savings  Association 
Insurance  Fimd. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-17th  Street, 
N.W.,  Washington,  D.C. 


The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  942-3132  (Voice); 
(202)  942-3111  fTTY),  to  make 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Jerry  L.  Langley,  Executive 
Secretary  of  the  Corporation,  at  (202) 
89a-€757. 

Dated:  August  1, 1995. 
Federal  Deposit  Insurance  Corporation. 
Jerry  L.  Langley, 
Executive  Secretary. 
(FR  Doc  95-19450  Filed  8-2-95;  3:57  pm] 

BIUMQ  COM  Sni-O-M 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

[USrrc  SE-95-0231 

TIME  AND  DATE:  August  14, 1995  at  11:00 

a.m. 

PLACE:  Room  101,  500  E  Street  S.W., 

Washington,  DC  20436. 


STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  Nos.  731-TA-736-737  (Preliminary) 

(Large  Newspaper  Printing  Presses  and 
Components  Thereof,  Whether 
Assembled  or  Unassembled,  from 
Germany  and  Japan] — briefing  and  vote. 

5.  Outstanding  action  jackets: 

1.  ID-95-024,  Report  on  Inv.  No.  332-357 
(Lamb  Meat:  Competitive  Conditions 
Affecting  the  U.S.  and  Foreign  Lamb 
Industries). 

In  accordance  with  Commission 
poUcy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission: 

Issued:  August  2, 1995. 
DoniM  R.  Koehnke, 
Secretary. 

(FR  Doc.  95-19438  Filed  8-02-95;  3:18  pm] 
MUMQ  COM  7020-02-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  edtorial  corrections  o(  previously 
published  Presidenlial,  Rul^,  Proposed  Rule, 
and  Notice  documents.  These  con-ections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  Issue. 


DEPARTMENT  OF  COMMERCE 

NaUonai  OcMnic  and  Atmoaphartc 
Administration 

80CFRPart661 

(Deeket  Ne.  96MM11»«11»«1:  LO. 
071096B] 

Ocean  Sdmon  Fishwies  Off  tha 
Coasts  of  Waahington,  Oregon,  and 
CaNfOmia;  Closure 

Correction 

Final  rule  doctunent  95-17686  was 
inadvertently  published  in  the  Proposed 
Rules  section  of  the  issue  of  Wednesday, 
July  19, 1995,  beginning  on  page  37045. 


It  should  have  appeared  in  the  Rules 
and  Regulations  section. 

MUMQ  C00I18M-«14 


LEGAL  SERVICES  CORPORATION 

Qrant  Avvard  for  the  Proviaion  of  CivH 
Legal  Servioes  to  HawaH  Migrant 
Faini  workers 

Correction 

In  notice  document  95-18032 
beginning  on  page  37690  in  the  issue  of 
Friday,  July  21, 1995,  make  the 
following  correction: 

Oa  page  37691.  in  the  first  column, 
under  DATES:,  in  the  third  line,  "August 
12, 1995."  should  read  "August  21, 
1995." 

MLUNQ  COOe  1SM-*t-0 


DEPARTmInT  of  TRANiSPORTATION 

Research  amd  Special  Programs 
Administration 

49  CFR  Part  172 

[Dodwt  No.  HM-215A;  Amdt  Noa.  171-131, 
17M39, 173-241, 175-52, 17Me,  177-84, 
178-IOq 
RIN2137-aC42 

hnpiementation  of  the  United  Nations 
Recommendations,  International 
Maritime  Itenagerous  Goods  Code, 
and  International  Civil  Aviation 
OrganlzMon's  Technical  Instructions 

Correction 

In  rule  dociunent  94-31175  beginning 
on  page  67390  in  the  issue  of  Thursday, 
E)ecember  29, 1994,  make  the  following 
correction: 

1172.101    [Corrected] 

On  page  67419,  in  §  172.101,  in  the 
table,  in  the  first  column,  in  the  last 
entry,  "+"  should  appear  before 
"Bromine  trifluoride". 

■tUMQ  COOE  1S0S-01-O 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-62«8-2] 

Fiscal  Year  1996  Environmental 
Education  Grants  Program; 
Solicitation  Notice 

Section  I.  Important  Pre-Application 
Information 

A.  What  is  the  purpose  of  this 
solicitation  notice? 

This  notice  solicits  grant  pre- 
appUcations  from  education 
institutions,  public  agencies,  and  non- 
profit organizations  to  support 
environmental  education  projects  as 
defined  in  this  notice. 

B.  What  is  the  Environmental 
Education  Grants  Program?  How  much 

I    money  is  available  for  this  program? 
The  Environmental  Education  Grants 
Program  provides  financial  support  for 
projects  which  design,  demonstrate,  or 
disseminate  environmental  education 
practices,  methods,  or  techniques.  This 
program  is  authorized  under  Section  6 
of  the  National  Environmental 
Education  Act  of  1990  (the  Act)  (P.L. 
101-619).  Congress  has  appropriated 
approximately  $11  million  for  this 
grants  program  over  the  past  four  years 
(between  $2.5  and  $2.9  million  per  year 
from  FY  1992  through  FY  1995).  EPA 
headquarters  awards  approximately  $1 
million  in  grant  funds  per  year  and  each 
of  EPA's  ten  regional  offices  award 
approximately  $150,000  to  $180,000  per 
year.  EPA  expects  funding  in  FY  1996 
to  be  about  the  same  as  in  the  past  and 
will  award  grants  subject  to  the  amount 
of  funds  appropriated  by  Congress. 

C.  What  is  environmental  education? 
The  goal  of  environmental  education 

is  to  increase  public  awareness  and 
knowledge  about  environmental  issues, 
and  to  provide  the  public  with  the  skills 
needed  to  make  informed  decisions  and 
to  take  responsible  actions. 
Enviroiunental  education  enhances 
critical-thinking,  problem-solving,  and 
effective  decision-making  skills.  It  also 
■    teaches  individuals  to  weigh  various 
sides  of  an  environmental  issue  to  make 
informed  and  responsible  decisions. 

D.  When  is  my  pre-application  due  to 
EPA  and  when  will  EPA  armounce  the 
grant  awards? 

Pre-applications  (a  signed  original 
plus  two  copies)  must  ^  mailed  to  EPA 
postmarked  no  later  than  Friday, 
October  13, 1995.  Pre-appUcations 
which  are  postmarked  after  October  13, 
1995  will  not  be  considered  for  funding. 
EPA  expects  to  aimounce  the  1996  grant 
awards  in  the  Spring  of  1996. 

E.  Do  I  mail  my  pre-application  to 
EPA  headquarters  or  an  EPA  regional 


office?  Is  there  a  difference  between  the 
type  of  project  that  is  funded  by  EPA 
headquarters  as  opposed  to  EPA's 
reraonal  offices? 

Pre-applications  requesting  between 
$25,001  and  $250,000  in  federal 
environmental  education  grant  funds 
must  be  mailed  to  EPA  headquarters  in 
Washington,  DC;  pre-applications 
requesting  $25,000  or  less  must  be 
mailed  to  the  EPA  regional  office  where 
the  project  takes  place  (rather  than  to 
the  regional  office  where  the  applicant 
is  located,  if  these  locations  are 
diflierent).  A  list  of  addresses  is  included 
at  the  end  of  this  notice.  The  EPA 
headquarters  and  regional  grants  will  be 
evaluated  using  the  same  criteria  as 
defined  in  this  solicitation.  The  only 
difference  between  grants  that  are 
awarded  by  EPA  headquarters  and  by 
EPA's  regional  offices  is  the  amount  of 
money  awarded. 

F.  Where  do  I  get  the  information  and 
forms  needed  to  prepare  my  pre- 
application? 

Please  read  this  solicitation  notice 
carefully;  it  contains  all  the  information 
and  forms  necessary  to  prepare  a  pre- 
application.  If  your  project  is  selected  as 
a  finaUst  after  the  evaluation  process  is 
concluded,  EPA  will  provide  you  with 
additional  forms  needed  to  process  your 
pre-application. 

G.  How  much  money  can  I  request  for 
my  grant  project?  How  does  the  dollar 
amount  requested  affect  my  chance  of 
being  funded? 

Applicants  may  request  up  to 
$250,000  in  environmental  education 
grant  funds  for  any  one  grant.  However, 
pre-applications  which  request 
relatively  small  amounts  of  funding, 
especially  for  $5,000  or  less,  have  a 
much  better  chance  of  being  funded 
because  EPA  awards  a  much  greater 
number  of  grants  at  lower  funding 
levels.  In  fact,  your  chance  of  being 
funded  increases  dramatically  as  the 
amount  of  money  you  request  decreases. 
A  significant  number  of  smaller  awards 
are  made  for  the  following  reasons. 
First,  EPA  is  required,  under  Section 
6(i)  of  the  Act,  to  award  25%  of  the  total 
amoimt  of  our  grant  funds  for  projects 
which  request  $5,000  or  less.  For  each 
EPA  region,  this  means  that  50%  of  the 
regional  grant  funds  each  year  are 
designated  for  grants  of  $5,000  or  less. 
Second,  EPA  chooses  to  award  only  a 
few  large  grants  (e.g.,  those  submitted  to 
headquarters  which  request  over 
$100,000)  to  enable  EPA  to  support 
more  projects. 

EPA  has  awarded  grants  imder  the 
Environmental  Education  Grants 
Program  from  FY  1992  through  FY  1995. 
Individual  awards  have  ranged  from  less 
than  $5,000  up  to  $250,000.  Since  FY 


1992,  EPA  has  funded  only  about  10 
proposals  annually  for  projects 
requesting  between  $25,001  and 
$250,000,  a])f}  only  1  proposal  each  year 
has  been  funded  at  or  near  the  $250,000 
level.  By  contrast,  EPA  has  funded 
about  30  proposals  annually  for  projects 
requesting  between  $5,001  and  $25,000, 
and  about  200  proposals  aimually  for 
projects  requesting  $5,000  or  less.  EPA 
has  received  between  1,200  and  3,000 
pre-applications  each  year.  To  increase 
your  chance  of  obtaining  funding  in  FY 
1996,  EPA  strongly  encourages 
applicants  to  request  regional  grants  of 
$5,000  or  less.  If  larger  sums  are  needed, 
EPA  strongly  encourages  applicants  to 
request  a  headquarters  grant  closer  to 
$25,000  rather  than  the  maximum  of 
$250,000. 

Section  11.  Eligible  Applicants 

H.  Who  is  eligible  to  submit  pre- 
applications? 

Any  local  or  tribal  government 
education  agency,  state  government 
education  or  environmental  agency, 
college  or  university,  not-for-profit 
organization,  or  noncommercial 
educational  broadcasting  entity  may 
submit  a  pre-application.  These  terms 
are  defined  in  Section  3  of  the  Act  and 
40  CFR  Part  47.105. 

I.  May  an  organization  submit  more 
than  one  pre-application  in  FY  1996? 

Yes,  an  organization  may  submit  more 
than  one  pre-application,  but  only  if  the 
pre-applications  are  for  different 
projects.  No  organization  will  be 
awarded  more  than  one  grant  for  the 
same  project  during  the  same  fiscal  year. 

J.  May  I  submit  a  pre-application  for 
Fiscal  Year  1996  even  if  I  have  been 
awarded  funding  under  this  program  in 
the  past  four  years? 

Yes,  applicants  who  were  awarded 
funding  previously  may  submit  a  pre- 
application  for  FY  1996.  The  FY  1996 
pre-application  may  or  may  not  have 
any  relationship  to  the  project  funded  in 
a  previous  year.  Each  pre-application  for 
FY  1996  will  be  evaluated  based  upon 
the  specific  criteria  set  forth  in  this 
solicitation  and  in  relation  to  the  other 
pre-applications. 

K.  May  a  teacher,  educator.  Or  faculty 
member  apply? 

A  teacher's  scl\pol  district,  an 
educator's  nonprofit  organization,  or  a 
faculty  member's  college  or  university 
may  apply,  but  an  individual  teacher, 
educator,  or  facidty  member  caimot. 
Only  agencies,  organizations,  and 
institutions — ^not  individuals — are 
eligible  to  apply  for  grants. 


Section  IIL  Eligible  Activities  and 
Finding  Priorities 

L.  What  general  activities  are  eligible 
for  funding  under  this  program? 

As  specified  under  the  Act,  the 
environmental  education  activities  that 
are  eligible  for  funding  under  this 
program  must  include,  but  are  not 
lanited  to,  at  least  one  of  the  following: 

1.  designing,  demonstrating,  or 
disseminating  environmental  curricula; 

2.  assessing  environmental  and 
ecological  conditions  or  specific 
environmental  issues  or  problems; 

3.  training  or  educating  teachers, 
faculty,  or  related  personnel;  or 

4.  fostering  international  cooperation 
in  addressing  environmental  issues  and 
problems  in  the  United  States,  Canada, 
and/or  Mexico. 

Under  Section  in.L.1.  above,  EPA 
strongly  encourages  applicants  to 
demonstrate  or  disseminate  existing 
environmental  curricula  rather  than 
designing  new  curricula  because  experts 
indicate  that  a  significant  amount  of 
quality  ciuricula  have  already  been 
developed  and  are  under-utilized.  EPA 
will  consider  funding  new  curricula 
only  where  the  applicant  demonstrates 
that  there  is  a  need  (e.g.,  that  the  new 
ciuriculum  has  not  been  designed  for  a 
certain  audience,  existing  curricula 
cannot  be  adapted  well  to  a  particular 
local  enviroiunental  concern,  or  existing 
ciuTicula  are  not  otherwise  accessible). 
The  applicant  must  specify  what  steps 
they  have  taken  to  determine  this  need 
(e.g.,  you  may  cite  a  conference  where 
this  need  was  discussed,  the  results  of 
inquiries  made  within  yoiu-  commimity 
or  with  various  educational  institutions, 
or  a  research  or  other  pubUshed 
document). 

M.  What  activities  are  NOT  eligible 
for  funding  under  this  program? 

Fimds  cannot  be  used  for: 

1.  construction  projects; 

2.  technical  training  of  environmental 
management  professionals; 

3.  non-educational  research  and 
development;  and/or 

4.  environmental  information 
projects. 

Under  Section  in.M.4.  above,  EPA 
will  not  fund  construction  activities 
such  as  the  acquisition  of  real  property 
(e.g..  buildings)  or  the  construction  or 
modification  of  any  building.  EPA  may, 
however,  fund  activities  sudi  as 
creating  a  natiue  trail  or  building  a  bird 
watching  station  as  long  as  these  items 
are  an  integral  part  of  the  environmental 
education  project,  and  the  cost  is  a 
relatively  small  percentage  of  the  total 
amount  of  federal  funds  requested. 

Under  Section  in.M.4.  above,  EPA 
will  fund  only  environmental  education 
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projects,  NOT  projects  that  are  solely 
designed  to  develop  or  disseminate 
environmental  information.  As 
discussed  under  Section  I.C.  above, 
environmental  education  teaches 
critical-thinking,  problem-solving  skills, 
and  decision-making  skills.  By  contrast, 
environmental  information  provides 
facts  or  opinions  about  enviroiunental 
issues  or  problems,  but  does  not 
enhance  critical-thinking,  problem- 
solving,  or  effective  decision-making 
skills.  Although  information  is  an 
essential  element  of  any  educational 
effort,  environmental  information  is  not, 
by  itself,  environmental  education.  In 
other  words,  environmental  education 
teaches  people  how  to  think,  not  what 
to  think. 

N.  What  specific  type  of  projects  will 
EPAftmd? 

EPA  will  fund  only  those  proposals 
which  meet  the  criteria  specified  under 
#1  and  #2  below.  Proposals  which  do 
not  meet  these  criteria  will  not  be 
funded. 

1.  As  specified  under  the  Act,  all 
proposals  MUST  discuss  how  the 
proposed  project: 

a.  is  new  or  significantly  improved; 

b.  has  the  potential  for  wide 
application;  AND 

c.  addresses  a  high  priority 
environmental  issue. 

Applicants  must  define  "new  or 
significantly  improved,"  "wide 
application,"  and  "high  priority 
environmental  issue"  as  they  relate  to 
each  individual  project.  For  example,  a 
project  may  be  new  or  significantly 
improved  if  it  reaches  a  specific 
community  for  the  first  time,  develops 
a  new  or  improved  teaching  strategy,  or 
uses  a  new  or  improved  method  of 
applying  existing  materials.  Similarly,  a 
project  may  have  wide  application  if  it 
targets  a  large  and  diverse  audience  in 
terms  of  numbers  or  demographics  or  if 
it  can  serve  as  a  model  program 
elsewhere.  Finally,  a  project  may 
address  a  high  priority  environmental 
issue  if  the  applicant  demonstrates  its 
importance  to  the  community,  state,  or 
region  being  targeted  by  the  project  (e.g., 
one  commimity  may  have  significant  air 
pollution  problems  which  makes 
teaching  about  human  health  affects 
bom  and  solutions  to  air  pollution 
important,  while  rapid  development  in 
another  community  may  threaten  a 
nearby  wildlife  habitat,  thus,  making 
habitat  or  ecosystem  protection  a  hi^ 
priority  issue). 

2.  All  proposals  MUST  also  focus  on 
ONE  of  the  foUo  wing. 

a.  improving  environmental  education 
teaching  skills  for  teachers,  faculty,  and 
other  nonformal  educators  (e.g.,  through 
workshops); 


b.  educating  teachers,  students,  or  the 
public  about  human  health  problems 
from  environmental  pollution; 

c.  building  state,  local,  or  tribal 
capacity  to  develop  and  deliver 
environmental  education  programs; 

d.  promoting  environmental  careers 
among  students; 

e.  educating  members  of  a  community 
through  a  community-based 
organization;  OR 

f.  educating  the  general  public  to  be 
more  environmentally  conscious  in 
making  informed  decisions  and  taking 
responsible  actions  through  print,  film, 
broadcast,  or  other  media. 

All  proposals  MUST  clearly  identify 
which  of  the  above  the  proposal  will 
focus  on.  You  will  NOT  increase  your 
chances  of  being  funded  by  focusing  on 
more  than  one  of  the  above.  The  terms 
used  under  Section  III.N.2.a-f.  are 
defined  below. 

The  term  workshop  refers  to  training 
activities  that  prepare  educators  to 
utilize  environmental  education 
materials.  Workshops  may  be  directed 
toward  young  people  and/or  adults  in 
formal  and/or  informal  settings.  (A 
formal  setting  is  a  school,  college, 
university,  or  other  similar  institution 
devoted  to  learning;  an  informal  setting 
may  include  a  museum,  nature  center, 
park,  or  community  center  which  may 
not  be  devoted  to  learning  but  often 
includes  such  activities).  Workshops 
should  emphasize  a  process,  problem- 
solving,  and  investigative  approach  to 
learning,  and  use  a  "hands-on" 
approach  to  learning  that  leads  to  the 
development  of  problem-solving  and 
critical-thinking  skills. 

The  term  building  state,  local,  or 
tribal  capacity  refers  to  the  development 
and  implementation  of  plans  designed 
to  improve  the  coordinated  delivery  of 
environmental  education  at  the  state, 
local,  or  tribal  level.  This  should 
involve  a  coordinated  effort  by  the 
primary  environmental  education 
providers  fi^m  the  respective  state, 
local,  or  tribal  government  in  the 
planning  and  implementation  of  the 
project  (e.g..  State  Departments  of 
Education  or  Natural  Resources,  local 
school  districts,  and  state,  local,  and 
tribal  environmental  education 
coordinating  councils).  Examples  of 
how  to  build  state,  local,  or  tribal 
capacity  include  the  development  of 
plans  for: 

•  identifying  and  assessing  needs  as 
well  as  setting  priorities; 

•  creating  grant  programs  or 
identifying  funding  sources  for 
environmental  education  providers; 
and/or 

•  identifying  environmental 
education  teacher  training  needs. 
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The  term  community-based 
orgfinization  refers  to  organizations  in 
which  local  problems  are  addressed  by 
individuals  who  reside  in  the 
conununity  being  served. 

Section  IV.  The  Pre-AppUcation 

O.  What  is  a  pre-application? 

The  pre-apphcation  contains  three 
parts:  (1)  The  "Application  for  Federal 
Assistance"  (Standard  Form  424  (or  SF 
424,  attached)).  (2)  the  "Budget 
Information:  Non-Construction 
Programs"  (Standard  Form  424A  (or  SF 
424A,  attached)),  and  (3)  a  work  plan 
(described  below).  To  ensure  your  pre- 
application  is  completed  properly, 
carefully  follow  the  instructions  on  the 
SF  424,  SF  424A,  and  those  provided 
below.  The  SF  424.  SF  424A,  and 
completed  work  plan  contain  all  the 
information  EPA  will  use  to  evaluate  the 
merits  of  your  pre-application.  Only 
finalists  will  be  asked  to  submit 
additional  forms  needed  to  process  your 
pre-application. 

P.  Are  matching  funds  required? 

Yes,  non-federal  matching  funds  of  at 
least  25%  of  the  total  cost  of  the  project 
are  required,  although  EPA  encourages 
matching  funds  of  greater  than  25%. 
Federal  funds  to  support  the  project 
must  not  exceed  75%  of  the  total  cost 
of  the  project.  The  25%  match  may  be 
provided  by  the  applicant  or  any 
another  organization  or  institution, 
except  that  no  portion  of  the  25%  match 
can  include  federal  funds  (unless 
specifically  authorized  by  statute).  The 
25%  match  may  be  provided  in  cash  or 
by  in-kind  contributions  and  other  non- 
cash support.  In-kind  contributions 
often  include  salaries  or  other  verifiable 
costs.  In  the  case  of  salaries,  applicants 
may  use  either  minimum  wage  or  fair 
market  value.  The  proposed  match, 
including  the  value  of  in-kind 
contributions,  is  subject  to  negotiation 
writh  EPA.  The  value  of  in-kind 
contributions  must  be  carefully 
documented.  All  grants  are  subject  to 
audit. 

The  matching  non-federal  share  is  a 
percentage  of  the  entire  cost  of  the 
project.  For  example,  if  the  75%  federal 
portion  is  $5,000,  then  the  entire  project 
should,  at  a  minimum,  have  a  budget  of 
$6,667,  with  the  recipient  providing  a 
contribution  of  $1,667.  The  amount  of 
non-federal  funds,  including  in-kind 
contributions,  must  be  itemized  in 
Block  15  of  the  SF  424. 

Q.  Can  I  use  federal  funds  in  addition 
to  those  provided  by  this  program  to 
support  the  same  project? 

Yes,  you  may  use  federal  funds  in 
addition  to  those  provided  by  this 
program,  but  only  for  different 
activities.  However,  you  may  not  use 


any  federal  funds  to  meet  all  or  any  part 
of  the  required  25%  match  as  stated  in 
Section  IV.P.  above.  If  you  have  already 
been  awarded  federal  funds  for  a  project 
in  which  you  are  seeking  additional 
support  firom  this  program,  you  must 
indicate  in  the  budget  section  of  the 
work  plan  that  you  have  been  awarded 
other  federal  support  for  this  project. 
You  must  also  identify  the  project 
officer,  agency,  office,  address,  phone 
number,  and  the  amount  of  the  award. 

R.  Can  I  request  funding  for  any 
budget  category  on  the  SF  424A  (i.e., 
personnel/salaries,  fringe  benefits, 
travel,  equipment,  supplies,  contractual, 
and  indirect  charges)? 

Yes,  you  may  request  funding  for  any 
or  all  of  the  budget  categories  identified 
above  with  the  following  exceptions. 
First,  as  indicated  under  Section  III.M.l. 
above,  EPA  will  not  fund  the  acquisition 
of  real  property  (including  buildings)  or 
the  construction  or  modification  of  any 
building. 

Second,  you  may  request  funds  to  pay 
for  salaries  and  fringe  benefits,  but  only 
for  those  personnel  who  are  directly 
involved  in  implementing  the  proposed 
project  and  whose  salaries  and  fiinge 
benefits  are  directly  related  to  specific 
products  or  outcomes  of  the  proposed 
project.  EPA  strongly  encourages 
applicants  to  request  reasonable 
amounts  of  funding  for  salaries  and 
fringe  benefits.  Third,  you  may  include 
a  request  for  indirect  costs  if  yoiu 
organization  has  already  negotiated  and 
received  an  indirect  cost  rate  from  the 
federal  government. 

S.  What  must  be  included  in  the  pre- 
application? 

The  pre-application  must  contain  an 
SF  424,  SF  424 A.  and  work  plan  as 
described  below. 

1.  Application  for  Federal  Assistance 
and  Budget  Information  (SF  424  and  SF 
424A).  The  SF  424  and  SF  424A  are 
required  for  all  federal  grants.  A 
completed  SF  424  and  SF  424A  must  be 
submitted  as  part  of  your  pre- 
application.  These  forms,  along  with 
instructions  and  samples,  are  included 
at  the  end  of  this  notice.  Please  carefully 
review  the  instructions  and  the  sample. 
Refer  to  Section  IV.R.  above  for 
information  on  what  types  of  budget 
categories  can  and  cannot  be  funded 
under  this  program. 

2.  Work  Plan.  A  work  plan  describes 
your  proposed  project.  The  total  number 
of  points  possible  for  each  proposal  is 
100.  These  points  will  be  distributed  as 
follows.  First,  each  of  the  following  four 
sections  of  the  work  plan  are  assigned 
points  which  add  up  to  90.  (Certain 
sections  are  given  more  points  than 
others  reflecting  the  relative  importance 
of  each  section).  Second,  reviewers  will 


be  given  the  flexibiUty  to  provide  up  to 
10  additional  points  for  exceptional 
projects  based  upon  the  overall  quality  . 
of  the  proposal.  All  criteria  used  to 
provide  these  10  additional  points  will 
be  consistent  with  the  criteria 
established  in  the  solicitation. 

All  work  plans  must  include  and  be 
formatted  according  all  four  sections  (a- 
d)  below: 

a.  Project  Summary:  Provide  EPA 
with  an  overview  of  your  entire  project. 
The  summary  must  be  no  more  than  one 
page  and  must  briefly  include  all  seven 
of  the  following: 

(1)  IDescribe  your  organization  (and 
your  key  partners); 

(2)  State  the  goals  and  specific 
objectives  of  your  project; 

(3)  Identify  what  type  of  project  you 
will  focus  on  as  described  under  Section 
III.N.2.a-f.  (e.g.,  teacher  training  or 
commimity-based  education); 

(4)  Describe  the  demographics  of  your 
target  audience  (including  the  total 
number  of  direct  participants,  ethnic 
composition,  and  type  of  individuals 
reached  such  as  teachers,  students,  or 
the  general  public). 

(5)  Indicate  how  you  will  reach  your 
target  audience; 

(6)  Describe  the  expected  results  of 
your  project  and  how  you  will  evaluate 
it;  and 

(7)  Indicate  what  types  of  activities 
the  EPA  funds  will  be  used  for. 

The  project  summary  will  be  scored 
on  how  well  you  provide  an  overview 
of  your  entire  project  based  upon  the 
seven  subsections  identified  above. 
Project  Summary  Maximum  Score:  5 

points 

b.  Project  Description:  Provide  EPA 
with  an  explanation  of  how  your 
proposed  project  meets  #1  and  #2  below. 

(1)  Explain  how  the  proposed  project 
(a)  is  new  or  significantly  improved,  (b) 
has  wide  application,  AND  (c)  addresses 
a  priority  issue  as  described  under 
Section  III.N.l.a,  b,  and  c. 

This  subsection  will  be  scored  on  how 
well  you  explain  how  your  proposal 
meets  the  three  elements  identified 
above.  Subsection  maximum  score:  15 
points  (5  points  for  each  of  the  three 
elements  identified  above). 

(2)  Explain  how  the  proposed  project 
(a)  improves  teaching  skills;  (b)  educates 
about  human  health  problems  from 
pollution;  (c)  builds  state,  local,  or  tribal 
capacity;  (d)  promotes  environmental 
careers;  (e)  educates  a  community 
through  a  community-based 
organization;  OR  (f)  educates  the  general 
public  as  described  under  Section 
ra.N.2.a-f. 

This  subsection  will  be  scored  on  how 
clearly  and  effectively  your  project  (a) 
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estdiliahes  realistic  goals  and  oiqectives, 
(b)  identifies  its  target  audieace  and 
demonstrates  an  imderstanding  of  the 
needs  of  that  audience,  (c)  uses  an 
effiective  means  at  delivery  system  for 
reaching  the  target  audience/ 
implementing  the  project,  and  (d) 
demonstrates  that  it  uses  or  produces 
quality  educational  products  or  methods 
which  teach  critical-thinking,  problem- 
solving,  and  decision-making  skills. 
Subsection  maximum  score:  40  points 

(10  points  for  each  of  the  four 

elements  identified  in  this  paragraph) 
Project  Description  Maidmtun  Score:  55 

points 

c  Project  Evaluation:  Provide  EPA 
with  an  explanation  of  how  you  will 
determine  or  measure  whether  you  are 
meeting  the  goals  and  objectives  of  your 
project.  Evaluation  plans  may  be 
quantitative  and/or  qualitative  and  may 
include,  for  example,  surveys, 
observation,  or  outside  consultation. 

The  project  evaluation  will  be  scored 
on  the  extent  to  which  (a)  your 
evaluation  plan  will  meastu^  the 
project's  effectiveness  and  (b)  you  plan 
to  apply  data  gathered  from  your 
evaluation  to  strengthen  your  project. 
Project  Evaluation  Maximiun  Score:  10 

points  (5  points  for  each  of  the  two 

elements  identified  above) 

d.  Appendices:  Provide  EPA  wdth  a 
detailed  budget,  resiunes  of  key 
personnel,  and  letters  of  commitment. 
No  other  appendices  or  attachments 
such  as  video  tapes  or  sample  curricula 
may  be  submitted. 

(1)  Budget:  Describe  how  you  vdll  use 
the  funds  for  personnel/salaries,  Wnge 
benefits,  travel,  equipment,  supplies, 
contract  costs,  and  indirect  costs.  You 
must  also  include  a  table  which  Usts 
each  major  proposed  activity  as  well  as 
the  month  and  year  it  will  be  completed 
and  the  amount  of  EPA  funds  that  will 
be  spent  on  each  activity.  For  smaller 
grants,  your  table  may  list  only  one  or 
two  activities. 

This  subsection  will  be  scored  on  (a) 
how  well  the  budget  information  clearly 
and  accurately  shows  how  funds  will  be 
used,  and  (b)  whether  the  funding 
request  is  reasonable  given  the  activities 
proposed.  Subsection  maximum  score: 
10  points  (5  points  for  each  of  the  two 
elements  identified  in  this  paragraph). 

(2)  Key  Personnel  and  Letters  of 
Commitment:  Attach  one  or  twp  page 
resumes  for  up  to  three  key  personnel 
implementing  the  project.  Also,  include 
(me  page  letters  of  commitment  from 
partners  (if  there  are  partners)  with  a 
significant  role  in  the  proposed  project. 
Do  not  include  letters  of  support;  they 
will  not  be  considered  in  evaluating  pre- 
applications. 


This  subsection  will  be  scored  based 
upon  whether  resumes  of  key  personnd 
are  included  and  whether  the  key 
personnel  are  qualified  to  implement 
the  proposed  project  In  addition,  the 
score  will  reflect  whether  letters  of 
commitment  are  included  (if  partners 
are'used)  and  the  extent  to  which  a  firm 
commitment  is  made.  Subsection 
maximiun  score:  10  points. 

Appendices  Maximum  Score:  20  points 

T.  What  are  the  page  limits  for  the 
work  plan? 

Your  wori:  plan  may  include  the 
following  number  of  pages  for  requests 
in  federal  funds  of: 

1.  $5,000  or  less— EPA  prefers  a  work 
plan  of  3  pages,  but  will  accept  up  to  5 
pages. 

2.  $5,001  up  to  $250,000— a  work 
plan  of  up  to  10  pages. 

These  page  limits  apply  only  to  the 
work  plan  (i.e.,  the  "summary,"  "project 
description,"  and  "project  evaluation"), 
not  the  appendices.  "One  page"  refers 
to  one  side  of  a  single-spaced  typed 
page.  The  pages  must  be  letter  sized  (8  V.j 
X  11  inches),  with  normal  type  size  (10 
or  12  cpi)  and  at  least  1  inch  margins. 
To  conserve  paper,  please  provide 
double-sided  copies  of  the  pre- 
application. 

U.  How  must  the  pre-application  be 
submitted? 

The  applicant  must  submit  one 
original  and  two  copies  of  the  pre- 
application  (a  signed  SF  424,  an  SF 
424A,  and  a  work  plan).  Please  submit 
ONLr  the  SF  424,  the  SF  424A.  and  the 
work  plan.  Do  not  include  other 
attachments  such  as  cover  letters,  tables 
of  contents,  or  appendices  other  than 
those  required  (budget,  resumes,  letters 
of  commitment).  The  SF  424  should  be 
the  first  page  of  your  pre-application 
and  must  be  signed  by  a  person 
authorized  to  receive  funds.  Pre- 
applications  must  be  reproducible;  they 
should  not  be  bound.  They  should  be 
stapled  or  clipped  once  in  the  upper  left 
hand  comer,  on  white  paper,  and  wdth 
page  numbers  in  the  upper  right  hand 
comer. 

V.  What  regulations  must  I  comply 
with  in  submitting  my  proposal? 

The  Environmental  Education  Grant 
Program  Regulations,  published  in  the 
Federal  Register  on  March  9, 1992, 
provides  some  additional  information 
on  EPA's  administration  this  program 
(57  Federal  Register  8390;  Title  40  CFR, 
Part  47  or  40  CFR  Part  47).  Also,  EPA's 
general  assistance  regulations  at  40  CFR 
Part  31  applies  to  state,  local,  and 
Indian  tribal  governments  and  40  CFR 
Part  30  applies  to  all  other  applicants 
such  as  nonprofit  organizations. 


Section  V.  Review  and  Selectimi 
Process 

W.  How  will  pre-applications  be 
reviewed  and  who  will  conduct  the 
reviews? 

Pre-applications  will  be  reviewed  in 
two  phases — the  screening  phase  and 
the  evaluation  phase.  During  the 
screening  phase,  pre-applications  will 
be  reviewed  to  determine  whether  they 
meet  the  basic  requirements  of  this 
notice,  especially  as  described  under 
Sections  H  and  HI.  Only  those  pre- 
appliqations  which  meet  all  of  the  basic 
requirements  will  enter  the  evaluation 
phase  of  the  review  process,  During  the 
evaluation  phase,  pre-applications  will 
be  evaluated  based  upon  the  quality  of 
their  work  plans,  especially  the  degree 
to  which  the  work  plan  meets  the 
requirements  set  forth  in  Section  III.N.l 
and  2.  Reviewers  conducting  the 
screening  and  evaluation  phases  of  the 
review  process  will  include  EPA 
officials  and  external  environmental 
educators  approved  by  EPA.  At  the 
conclusion  of  the  evaluation  phase,  the 
reviewers  will  score  each  applicant's 
work  plan  based  upon  the  scoring 
system  identified  in  Section  IV.S.2. 

X.  How  will  the  final  selections  be 
made? 

After  individual  projects  are 
evaluated  and  scored  by  the  reviewers 
as  described  under  Section  V.W.  above, 
EPA  officials  in  the  regions  and  at 
headquarters  will  identify  finalists 
among  the  highest  ranking  pre- 
applications.  In  making  final  selections, 
EPA 's  goal  is  to  fund  diverse  types  of 
projects  that  take  into  account,  but  are 
not  limited  to,  the  following: 

1.  the  geographic  location  of  the 
project; 

2.  the  ty{>e  of  environmental  problem 
or  issue  addressed; 

3.  the  type  of  target  audience  and 
their  socioeconomic  status; 

4.  the  methods  used  to  reach  the 
target  audience; 

5.  the  type  of  organization  submitting 
the  proposal  and/ or  whether  the 
proposal  makes  effective  use  of 
partnerships;  and 

6.  the  cost. 

In  reference  to  socioeconomic  status, 
under  Section  V.X.I.  above,  EPA's  goal 
is  to  encourage  applicants  to  submit 
proposals  that  promote  environmental 
justice  for  culturally-diverse  and  low- 
inccHne  populations.  EPA  hopes  to  fund 
many  proposals  which  score  high  in  the 
evaluation  process  and  which  promote 
envirorunental  justice.  TTie  term 
environmental  justice  refers  to  the  fair 
treatment  of  people  of  all  races, 
cultures,  and  income  with  respect  to  the 
development,  implemoitation  and 


QAAAO 

tSVWO 


Fetoal  Regirter  /  Vol.  60,  No.  150  /  Friday,  August  4,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  150  /  Friday,  August  4,  1995  /  Notices 


enforcement  of  mvironmental  laws, 
regulations,  and  policies.  Fair  treatment 
means  that  no  racial,  ethnic,  or 
sodoeconomic  group  should  best  a 
disproportionate  share  of  the  negative 
environmental  consequences  resulting 
from  the  operation  of  industrial, 
mimicipal,  and  commercial  enterprises 
and  from  the  execution  of  federal,  state, 
local,  and  tribal  programs  and  policies. 

EJRbrts  to  address  environmental 
justice  through  environmental 
ediication  may  include  educational 
programs  that  provide  cultvirally-diverse 
and  low-income  populations  with 
critical-thinking,  problem-solving,  and 
decision-making  skills  to  identify, 
assess,  and  address  an  environmental 

Eroblem  that  has  a  disproportionately 
igh  and  adverse  human  health  or 
environmental  impact  in  their 
community. 

In  reference  to  the  effective  use  of 
partnerships,  under  ScNirtion  V.X.3. 
above,  EPA's  goal  is  to  encourage 
applicants  to  submit  proposals  which 
form  partnerships,  where  possible.  EPA 
hopes  to  fund  many  proposals  which 
score  high  in  the  evaluation  process  and 
which  promote  the  effective  use  of 
partnerships  between  organizations.  The 
term  partnerships  refers  to  forming  a 
collaborative  working  relationship 
between  two  or  more  organizations  such 
as  governmental  agencies,  non-profit 
organizations,  educational  institutions, 
and/or  the  private  sector. 

In  reference  to  the  type  of 
environmental  issue,  under  Section 
V.X.4.  above,  EPA's  goal  is  to  encourage 
applicants  to  submit  proposals  which 
use  pollution  prevention  concepts  or 
techniques  to  address  a  high  priority 
environmental  issue  (as  discussed  imder 
Section  m.N.l.c).  EPA  hopes  to  fund 
many  proposals  which  score  high  in  the 
evaluation  process  and  which  convey 
the  importance  of  pollution  prevention. 
The  term  pollution  prevention  refers  to 
reducing  or  eliminating  waste  or 
pollution  at  the  source.  It  means  not 
creating  waste  or  pollution  in  the  first 
place,  instead  of  deciding  how  to 
recycle,  treat,  or  dispose  of  waste  and 
pollution  that  has  already  been  created. 
Pollution  prevention  may  include 
increasing  energy  efficiency  and 
resource  conservation  efforts,  as  well  as 
finding  non-polluting  substitutes  for 
existing  products  and  activities. 

Pollution  prevention  is  EPA's 
preferred  approach  to  reduce  risk  to 
pubUc  health  and  the  environment. 
Efforts  to  promote  pollution  prevention 
through  environmental  education  may 
include  projects  that  educate  the  public 
about  the  value  of  preventive 
approaches  to  environmental  problems 
and  the  choices  they  can  make  in  their 


everyday  lives  to  minimize  adverse 
effects  of  human  activities  on  the 
environment  (e.g.,  in  the  home,  work 
place,  market  place,  and/or  commimity). 

EPA  Regional  Administrators  will 
select  grant  recipients  for  projects  with 
federal  environmental  education  grant 
funding  of  $25,000  or  less,  taking  into 
account  the  recommendations  of  the 
regional  environmental  education 
coordinators  who  will  base  their 
recommendations  on  the  factors 
discussed  above.  The  Associate 
Administrator  for  Communications, 
Education,  and  Public  Afi'airs  at  EPA 
headquarters  will  select  the  grant 
recipients  for  projects  with  federal 
environmental  education  grant  funding 
of  more  than  $25,000  and  up  to 
$250,000,  taking  into  account  the 
recommendations  of  the  Environmental 
Education  Division  Director  who  will 
base  the  recommendations  on  the 
factors  discussed  above. 

Y.  How  and  when  will  I  be  notified 
about  the  status  of  my  proposal? 

Applicants  will  receive  a 
confirmation  that  EPA  has  received 
their  pre-appUcation  once  EPA  has 
received  all  pre-applications  and 
entered  them  into  a  computerized  data 
base  (in  the  winter  of  1995-1996).  EPA 
will  notify  applicants  again  after  awards 
have  been  announced  (in  the  spring  of 
1996).  To  the  extent  possible,  this 
notification  will  include  feedback  on 
those  proposals  which  were  screened 
out  of  the  process  early  and  on  how 
proposals  were  evaluated.  The  degree  to 
which  EPA  can  provide  such  feedback 
will  vary  among  EPA  offices  depending 
upon  the  availability  of  resources  to 
conduct  these  activities. 

Z.  Where  may  I  obtain  more 
information  on  possible  sources  of 
funding  other  than  this  program? 

The  large  number  of  pre-applications 
EPA  received  in  the  past  four  years 
demonstrates  the  strong  demand  for 
funding  environmental  education 
projects.  Unfortxmately,  EPA  alone 
cannot  meet  this  demand.  In 
cooperation  with  EPA,  the  North 
American  Association  for 
Environmental  Education  (NAAEE)  has 
developed  a  publication  called  "Grant 
Funding  For  Your  Environmental 
Education  Program"  which  provides 
strategies  for  identifying  potential 
sources  of  funding.  This  publication  can 
be  purchased  for  a  $5.00  fee  by  writing 
to  NAAEE,  Publications  and  Member 
Services,  P.O.  Box  400,  Troy,  Ohio, 
45373. 

Section  VL  Grant  Recipient  Activities 

AA.  When  can  I  begin  incurring  costs? 
Grant  recipients  may  begin  incurring 
costs  on  the  start  date  identified  in  your 


EPA  grant  agreemmt  Since  EPA  plans 
to  announce  awards  in  the  spring  of 
1996,  EPA  recommends  that  you  do  not 
plan  to  begin  incurring  costs  imtil  June 
of  1996. 

BB.  May  an  appUcant  request  Fiscal 
Year  1996  funds  for  a  project  that 
extends  beyond  a  one-year  budget 
period? 

Pre-applications  submitted  to  EPA 
regional  offices  for  up  to  $5,000  may 
request  funds  for  only  a  one-year  budget 
period.  Pre-applications  submitted  to 
EPA  regional  offices  or  headquarters 
requesting  funds  of  more  than  $5,000 
may  request  funds  for  up  to  a  two-year 
budget  period,  although  EPA  strongly 
encourages  applicants  to  request  funds 
for  only  a  one-year  budget  period. 

CC.  Who  will  perform  projects  and 
activities? 

The  Act  requires  that  projects  be 
performed  by  the  applicant  or  by  a 
person  satisfactory  to  the  applicant  and 
EPA.  All  pre-applications  must  identify 
any  person  other  than  the  applicant  that 
wall  assist  in  carrying  out  the  project. 

DD.  What  reports  and  work  products 
must  grant  recipients  submit  to  EPA  and 
when  are  they  due? 

All  grant  recipients  must  submit  two 
copies  of  their  final  report  and  two 
copies  of  all  work  products  to  the  EPA 
project  officer  within  30  days  after  the 
expiration  of  the  budget  period.  This 
report  will  be  accepted  as  the  final 
report  unless  the  EPA  project  officer 
notifies  you  that  changes  must  be  made. 
Grant  recipients  with  projects  that  have 
a  two-year  budget  period  must  also 
submit  a  progress  report  at  the  end  of 
the  first  year.  Grant  recipients  with  a 
federal  environmental  education  grant 
share  greater  than  $5,000  may  also  be 
required  to  submit  a  semi-annual 
progress  report.  Specific  report 
requirements  will  be  identified  in  the 
EPA  award  agreement. 

EE.  What  does  EPA  plan  to  do  with 
the  grant  recipients'  final  reports  and 
final  work  products? 

EPA  hopes  to  assemble  a  central 
library  of  all  final  reports  and  work 
products  at  headquarters  in  Washington, 
D.C.  EPA  plans  to  evaluate  these  final 
reports  and  work  products  and  may 
disseminate  them  to  otbers  to  serve  as 
model  programs. 

Section  VII.  Additional  Information  on 
Preparing  Pre-Applications  and  for  the 
FY  1997  Program 

FF.  Where  can  I  get  additional 
information  in  preparing  my  pre- 
appUcation? 

EPA  strongly  encourages  applicants  to 
carefully  read  the  soUdtation  notice. 
Many  questions,  such  as  when  is  the 
deadline  for  submitting  pre-applications 
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and  what  activities  can  be  funded  under 
this  program,  are  answered  in  this 
solidtation.  Applicants  who  need  more 
information  about  this  grant  program  or 
clarification  about  specific  requirements 
in  this  solicitation  notice,  may  contact 
the  EPA  Environmental  Education 
Division  in  Washington.  D.C.  for  grant 
requests  of  more  than  $25,000  or  your 
EPA  regional  office  for  grant  requests  of 
$25,000  or  less.  A  list  of  the  names  and 
telephone  numbers  of  EPA 
representatives  are  listed  at  the  end  of 
this  notice.  Information  about  the  grants 
program  is  also  available  on  the 
Internet.  You  can  view  and  download 
this  solidtation  notice,  a  fist  of  EPA 
environmental  education  contacts,  and 
descriptions  of  past  projeds  funded 
under  this  program  from: 

Gopher:  "nceet.snre.umich.edu"  (in  the 
"Grants"  diredory")  or  from 

World  Wide  Web:  "http:// 
www.nceet.snre.umich.edu/ 
grant.html" 

In  addition,  may  contad  the  National 
Consortium  for  Environmental 
Education  and  Training  (NCEET)  at  the 
University  of  Michigan  for  general 
information  on  current  environmental 
education  adivities  and  recent 
developments  in  the  field  (e.g., 
information  about  current  in-service 
teacher  education  needs  and 
opportunities  as  well  as  resources  that 
identify  environmental  education 
organizations,  curricula,  and  research). 
NCEET  can  also  provide  you  with  a  list 
of  all  environmental  education  grants 
awarded  by  EPA  during  the  past  fojir 
years.  NCEET  will  not  provide  sample 
curricula  nor  will  they  evaluate 
products  or  funding  proposals.  NCEET 
was  established  in  1992  with  financial 
support  from  EPA  to  facilitate  teacher 
training  opportunities.  You  may  contad 
NCEET  by  vrating  to  NCEET,  School  of 
Natural  Resources,  University  of 
Michigan,  Dana  Building,  Ann  Arbor, 
Michigan,  48109-1115  or  by  calling 
313-998-6726. 

GG.  How  can  I  get  information  on  the 
Fiscal  Year  1997  EPA  Environmental 
Education  Grants  Program? 

EPA  develops  an  entirely  new  mailing 
list  for  the  grants  program  each  year. 
The  Fiscal  Year  1997  mailing  Ust  will 


indude  all  applicants  who  submitted 
pre-applications  for  Fiscal  Year  1996  as 
well  as  anyone  else  who  spedfically 
requests  to  be  placed  on  the  mailing  list. 
If  you  did  not  submit  a  pre-application 
for  Fiscal  Year  1996  and  you  wish  to  be 
added  to  our  mailing  Ust  to  receive 
information  on  the  Fiscal  Year  1997 
Environmental  Education  Grants 
Program,  you  must  mail  your  request — 
please  do  not  telephone— along  with 
your  name,  organization,  address,  and 
phone  number  to:  U.S.  Environmental 
Protection  Agency,  Environmental 
Education  Division  (1707), 
Environmental  Education  Grants 
Program  (FY  1997),  401  M  Street,  S.W., 
Washington,  D.C.  20460. 

Approved  By: 

Denise  Graveline, 

Acting  Associate  Administrator,  Office  of 
Communications,  Education,  and  Public 
Affairs. 

VS.  EPA  Representatives  and  Mailing 
Addresses 

U.S.  EPA  Headquarters — For  Grants  Over 
$25,000 

Mail  pre-applications  to:  U.S.  EPA,  Env  Ed 
Grants,  Environmental  Education  Division 
(1707),  Office  of  Communications, 
Education,  and  Public  Affairs,  401  M 
Street,  S.W.,  Washington,  D.C.  20460 

Information:  George  Walker  or  Kathleen 
MacKinnon,  Environmental  EducaUon 
Specialists,  202-260-8619 

U.S.  EPA  Regional  Offices— For  Grants  of 
$25,000  or  less 

EPA  Region  I—CT,  ME,  MA,  NH,  RI.  VT 

Mail  pre-applications  to:  U.S.  EPA,  Region  I, 
Env  Ed  Grants,  Henry  Burrell,  Chief,  Grants 
Information  and  Mgnt  Section,  JFK  Federal 
Building  (PGI),  Boston,  MA  02203 

Hand-deliver  to:  One  Congress  Street,  11th 
Floor.  Mail  Room,  Boston,  MA  02114 
(8am-4pm) 

InformaUon:  Maria  Pirie,  EE  Coordinator, 
617-565-9447 

EPA  Region  II— NJ.  NY,  PR,  VI 

Mail  pre-applications  to:  U.S.  EPA,  Region  Q, 
Env  Ed  Grants,  Grants  Administration 
Branch,  290  Broadway,  27th  Floor,  New 
York.  NY  10007-1866 

Information:  Teresa  Ippolito,  EE  Coordinator, 
212-637-3671 

EPA  Region  III— DC,  DE,  MD,  PA.  VA,  WV 

Mail  pre-applications  to:  U.S.  EPA,  Region 
III,  Env  Ed  Grants,  Grants  Management 


Section  (3PM71),  841  Chestnut  Street, 
Philadelphia,  PA  19107 
Infonnation:  EE  Coordinator,  215-597-9076 

EPA  Region  IV— AL,  FL.  GA.  KY,  h4S.  NQ  SC. 
TN 

Mail  pre-applications  to:  U.S.  EPA,  Region 
IV,  Env  Ed  Grants,  Office  of  Public  Affairs 
(E2),  345  Courtland  Street  NE,  Atlanta,  GA 
30365 

Infonnation:  Fred  Thombuig,  Environmental 
Education  Office,  404-347-3004 

EPA  Region  V—H.  IN,  MI,  MN.  OH,  Wl 

Mail  pre-applicaUons  to:  U.S.  EPA,  Re^on  V. 

Env  Ed  Grants,  Grants  Management  Section 

(MC-IOJ),  77  West  Jackson  Boulevard. 

Chicago,  IL  60604 
Infomiation:  Suzanne  Saric,  EE  Coordinator, 

312-353-3209 

Region  VI— AR,  LA,  NM.  OK,  TX 

Mail  pre-applications  to:  U.S.  EPA,  Region 

VI,  Env  Ed  Grants,  Environmental 
Education  Coordinator  (6X),  1445  Ross 
Avenue,  Dallas,  TX  75202 

Information:  Sandy  Sevier,  EE  Coordinator, 
214-665-2204 

Region  VII— lA,  KS,  MO,  NE 

Mail  pre-applications  to:  U.S.  EPA,  Region 

VII,  Env  Ed  Grants,  Grants  Administration 
Division,  726  Minnesota  Avenue,  Kansas 
aty.  KS  66101 

Infonnation:  Rowena  Michaels,  EE 
Coordinator,  913-551-7003 

Region  Via— CO.  MT,  ND,  SD.  UT.  WY 

Mail  pre-applications  to:  U.S.  EPA,  Region 

VIII,  Env  Ed  Grants,  999  l8th  Street 
(aOEA),  Denver,  CO  80202-2466 

Infonnation:  Cece  Forget,  EE  Coordinator, 
303-294-1113 

Region  DC—AZ.  CA.  HI.  NV.  American 
Samoa.  Guam.  Northern  Marianas 

Mail  pre-applications  to:  U.S.  EPA,  Region 

IX,  Env  Ed  Grants,  Office  of  Public  Affairs 
(E2),  75  Hawrthome  Street,  San  Francisco, 
CA  94105 

Infonnation:  Matt  Gafhey,  Office  of  Public 
Affairs,  415-744-1582 

flegjon  X—AK,  ID.  OR.  WA 

Mail  pre-applications  to:  U.S.  EPA,  Region  X, 
Env  Ed  Grants,  Public  Information  Center 
(SO-143),  1200  Sixth  Avenue,  Seattle.  WA 
98101 

Information:  Sally  Hanfi,  EE  Coordinator, 
206-553-1207 
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Instnictions  for  the  SF-424 

This  is  a  standard  fonn  used  by  applicants 
as  a  required  factsheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  and  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  to  revise 
an  existing  award,  enter  present  Federal 
identifier  number.  If  for  a  new  project,  leave 
blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  space(s)  provided: 
— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 


on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s]  affected  by  the 
program  or  project. 

15.  Amount  requested  or  to  be  ccmtributed 
during  the  first  funding/budget  period  by 
each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 

Additional  Instructions  for  the  SF-424 

Block  #6:  You  can  obtain  this  number  from 
your  payroll  office.  It  is  the  same  Federal 
IdentlBcation  Number  which  appears  on  W- 
2  forms.  If  your. organization  does  not  have 
a  number,  you  may  obtain  one  by  calling  the 
Taxpayer  Services  nimiber  for  the  IRS. 

Block  #14:  If  your  project  covers  many 
areas,  several  congressional  districts  will  be 


listed.  If  it  covers  the  entire  state,  simply  put 
in  statewide.  If  your  are  not  sure  about  the 
congressional  district,  call  the  County  Voter 
Registration  Department 

Block  #15:  Line  a  is  for  the  amoimt  of 
money  you  are  requesting  &t)m  EPA.  Lines  b- 
e  are  for  the  amounts  either  you  or  another 
organization  are  providing  for  this  project. 
Line  f  is  for  any  program  income  which  you 
expect  will  be  generated  by  this  project 
Program  income  can  be  fees  for  services 
performed,  income  generated  from  the  sale  of 
a  brochure  which  was  produced  with  the 
grant  funds,  or  admission  fees  to  a  conference 
financed  by  the  grant  funds.  The  total  of  lines 
b-e  must  be  at  least  25%  of  line  g,  as  this 
grant  has  a  match  requirement  of  25%  of  the 
TOTAL  ALLOWABLE  PROJECT  COSTS. 

Block  #16:  Check  b,  (NO)  since  your 
application  does  not  have  to  be  sent  through 
the  state  clearinghouse  for  review. 

Block  #18:  The  authorized  representative  is 
the  person  who  is  able  to  contact  or  obligate 
your  agency  to  the  terms  and  conditions  of 
the  grant.  (Please  sign  with  blue  ink.) 

Instructions  for  the  SF-424A 

Do  not  fill  in  Section  A — Budget  Summary. 
Section  B  Budget  Categories 

All  applications  should  contain  a 
breakdown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B.  Include 
both  Federal  and  non-Federal  (matching) 
fonds  combined. 

For  each  major  program,  function  or 
activity,  fill  in  the  total  requirements  for 
funds  by  object  class  categories.  Most 
applications  will  only  have  one  program, 
function,  or  activity. 

Line  61 — Show  the  totals  of  lines.6a 
through  6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost 
(if  applicable). 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j. 

Program  Income — Enter  the  estimated 
amount  of  income,  if  any,  expected  to  be 
generated  from  this  project.  Do  not  add  or 
subtract  this  amount  from  the  total  project 
amount.  Show  under  the  program  narrative 
statement  the  nature  and  source  of  income. 
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EHVinONMEMTAL  PROTECTION 
AQEMCY 

40CFRPart80 
[AMS-fRL-S2«7-«] 

Regulation  of  Fuels  and  Fuel 
Additives:  A(bnini8trative  St^  of 
Certain  Standards  for  Reformulated 
and  Conventionai  Qasoline 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  administrative  stay. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  the  Agency)  is  issuing 
a  three-month  administrative  stay  of 
certain  portions  of  the  anti-dimiping 
regulations  for  conventional  gasoline 
(gasoline  not  certified  as  reformulated 
gasoline)  which  were  promulgated  in 
December  1993.  Specifically,  today's 
action  stays  criteria  of  the  existing 
requirements  for  obtaining  an 
individual  refinery  baseline  adjustment 
due  to  the  production  of  ]P-4  jet  fuel  in 
1990  and  criteria  of  the  conventional 
gasoline  provisions  concerning  refiners 
that  are  no  longer  able  to  obtain 
extremely  sweet  crude  which  was 
available  in  1990  and  was  used  to 
develop  the  1990  individual  baseline.  In 
a  related  Notice  of  Proposed 
Rulemaking,  which  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  EPA  is  proposing  new  baseline 
adjustment  criteria  for  these  two  cases. 
In  both  of  these  cases,  the  stay  only 
applies  to  those  refiners  that  meet  the 
new  proposed  criteria  for  a  baseline 
adjustment. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  August  4, 1995. 
ADDRESSES:  Materials  relevant  to  the 
reformulated  gasoline  Final  Rule  are 
contained  in  Public  Dockets  A-91-02 
and  A-92-12.  Materials  relevant  to  the 
Notice  of  Proposed  Rule  on  baseline 
adjustments  are  contained  in  Public 
Docket  A-95-03.  These  dockets  are 
located  at  Room  M-1500,  Waterside 
Mall  (ground  floor),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460.  The  docket  may 
be  inspected  from  8:00  a.m.  until  5:00 
p.m.  Monday  through  Friday.  A 
reasonable  fee  may  be  charged  by  EPA 
for  copying  docket  materials. 
FOR  FURTHER  WFORMATKM  CONTACT: 
Carol  Menninga,  U.S.  EPA  (RDSI>-12), 
Regulaticm  Development  and  Support 
Division,  2565  Plymouth  Rd.,  Ann 
Arbor,  MI  48105.  Telephone  (313)  668- 
44A0.  To  request  copies  of  this 
document,  contact  Delores  Frank.  U.S. 
EPA  (RDa>-12),  Regulation 
Developraent  and  Support  Division, 


2565  Plymouth  Rd.,  Ann  Aibor,  MI 
48105.  Telephone  (313)  668-4295. 

SUFKEMENTARY  MTORMATION: 

L  Electronic  Cepies  of  RHlemakuig 
Documeats  Thrmigh  the  Technology 
Transfer  Netwonc  Bulletin  Board 
System  (TTNBBS) 

A  copy  of  this  document  is  available 
electronically  on  the  EPA's  Office  of  Air 
Quality  Planning  and  Standards 
(OAQPS)  Technology  Transfer  NetwoA 
Bulletin  Board  System  (TTNBBS).  The 
service  is  free  of  charge,  except  for  the 
cost  of  the  phone  call.  The  TTNBBS  can 
be  accessed  with  a  dial-in  phone  line 
and  a  high-speed  modem  per  the 
following  information: 
TTN  BBS:  919-541-5742 
(1200-14400  bps.  no  parity,  8  data  bits, 

1  stop  bit) 
Voice  Help-line:  919-541-5384 
Accessible  via  Internet:  TELNET 

ttnbbs.rtpnc.epa.gov 
Off-line:  Mondays  from  8:00  AM  to 

12:00  Noon  ET 

A  user  who  has  not  called  TTN 
previously  will  first  be  required  to 
answer  some  basic  informational 
questions  for  registration  purposes. 
After  completing  the  registration 
process,  proceed  throu^  the  following 
menu  choices  from  the  Top  Menu  to 
access  information  on  this  rulemaking. 
<T>  GATEWAY  TO  TTN  TECHNICAL 

AREAS  (Bulletin  Boards) 
<M>  OMS — Mobile  Sources  Information 
<K>  Rulemaking  and  Reporting 
<3>  Fuels 

<:9>  File  Area  #9  .  .  .  Reformulated 
gasoline 

At  this  point,  the  system  will  list  all 
available  files  in  the  chosen  category  in 
reverse  chronological  prder  with  brief 
descriptions.  These  files  are  compressed 
(i.e.,  ZIPed).  Today's  notice  can  be 
identified  by  the  following  title: 
JP4STAY.ZIP.  To  download  this  file, 
type  the  instructions  below  and  transfer 
according  to  the  appropriate  software  on 
your  computer. 

<D>ownload,  <P>rotocol,  <E>xamine, 
<N>ew,  <L>ist,  or  <H>elp  Selection 
or  <CR>  to  exit:  D  filename.zip 
You  will  be  given  a  list  of  transfer 
protocols  from  which  you  must  choose 
one  that  matches  with  the  terminal 
software  on  your  own  computer.  The 
software  should  then  be  opened  and 
directed  to  receive  the  file  using  the 
same  protocol.  Programs  and 
instructions  for  de-archiving 
compressed  files  can  be  found  via 
<S>ystems  Utilities  from  the  top  menu, 
under  <A>rchivers/de-archivers.  After 
getting  the  files  you  want  onto  your 
computer,  you  can  quit  the  TTNBBS 


with  the  <G>oodbye  command.  Please 
note  diat  due  to  diflarences  between  the 
software  used  to  devel(^  the  document 
and  the  software  into  which  the 
document  may  be  downloaded,  changes 
in  format,  page  length,  etc  may  occur. 

H.  Administrative  Stay 

The  administrative  stay  of  the 
provisions  concerning  JP-4  and  certain 
changes  in  sweet  crude  oil  are  being 
undertaken  pursuant  to  section 
307(dM7)(B)  of  the  Clean  Air  Act.  42 
U.S.C.  7607(d)(7)(B).  That  provision 
authwizes  the  Administrator  to  stay  the 
effectiveness  of  a  rule  for  three  months 
if  the  groimds  for  an  objection  arose 
after  the  period  for  public  comment  and 
if  the  objection  is  of  central  relevance  to 
the  outcome  of  the  rule.  In  a  separate 
Notice  of  Proposed  Rulemaking,  which 
is  published  elsewhere  in  this  issue  of 
the  Federal  Register,  EPA  is  proposing 
to  extend  the  stay  for  the  duration  of  a 
rulemaking  proposing  these  changes  to 
the  criteria  for  a  baseline  adjustment. 

The  grounds  for  an  objection  to  the 
criteria  for  an  individual  baseline 
adjustment  based  on  production  of  JP- 
4  jet  fuel  arose  after  the  end  of  the 
public  comment  period  for  the  Final 
Rule,  "Regulation  of  Fuels  and  Fuel 
Additives;  Standards  for  Reformulated 
and  Conventional  Gasoline,"  (59  FR 
7716,  February  16, 1994)  and  before  the 
time  allowed  for  seeking  judicial 
review.  New  information  has  since  been 
submitted  to  EPA  concerning  the 
number  of  parties  potentially  affected  by 
the  criteria  adopted,  and  the  ability  of 
parties  with  more  than  one  refinery  to 
aggregate  baselines  and  thereby  avoid 
the  adverse  impacts  of  a  failure  to  obtain 
an  individual  baseline  adjustment.  This 
informaticm  became  available  to  EPA 
after  the  final  criteria  were  adopted  by 
EPA,  and  are  directly  relevant  to  the 
basic  rationale  for  those  criteria. 
Because  this  information  concerns  the 
impact  of  the  final  criteria  adopted  by 
EPA,  it  was  not  available  at  the  proposal 
stage. 

Similarly,  the  groimds  for  an 
objection  to  a  lack  of  a  baseline 
adjustment  based  on  changes  in  the    ' 
sulfur  level  of  available  crude  oil  arose 
after  expiration  of  the  period  for  public 
comment.  It  appears  that  the  sulfiu 
levels  of  crude  have  changed 
significantly  since  1990  for  certain  areas 
of  the  coimtry.  Until  EPA  issued  its  final 
rules  in  December  1993,  and  more 
informaticm  was  obtained  on  the  sulfur 
levels  of  crude  that  would  be  available 
for  use  in  1995  and  latw,  refiners  that 
have  historically  relied  on  the 
availability  of  low  sulfur  crude  could 
not  identify  for  EPA  the  full  impact  of 
the  final  convmtional  gasoline 
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requirements  on  their  ability  to  continue 
marketing  conventional  gasoline. 

Based  on  the  above,  and  the  Agency's 
interest  in  reconsidering  these 
provisions  (discussed  in  the  separate 
Notice  of  Proposed  Rulemaking 
published  elsewhere  in  this  issue  of  the 
Federal  Register),  EPA  hereby  issues  a 
three-month  administrative  stay  of  the 
effectiveness  of  the  following  rules,  with 
certain  conditions  keyed  to  the 
requirements  proposed  elsewhere  in 
this  issue  of  the  Federal  Register.  The 
stay  is  structured  such  that  it  will  only 
affect  those  persons  who  meet  the 
proposed  requirements  for  a  baseline 
adjustment. 

First,  40  CFR  80.91(e)(7)(i)(A)  through 
(C)  is  stayed  for  three  months  for  all 
persons  that  meet  the  requirements  of 
section  80.91(e)(7)  as  proposed  in  a 
separate  Notice  of  Proposed 
Rulemaking.  In  effect,  persons  who  meet 
the  proposed  requirements  would  be 
able  to  receive  a  baseline  adjustment 
under  80.91(e)(7)  if  they  also  met  the 
requirements  of  80.91(e)(7)  (ii)  and  (iii). 
If  a  person  does  meet  these  conditions, 
then  the  Agency  may  approve  a  baseline 
adjustment  under  the  terms  of  this  stay, 
or  under  the  terms  of  any  stay  issued 
through  rulemaking. 

Second,  40  CFR  80.101(b)(l)(ii)  is 
stayed  for  three  months  for  all  persons 
that  meet  the  requirements  proposed 
elsewhere  in  this  issue  of  the  Federal 
Register  as  of  a  new  proposed  section 
80.91(e)(8),  and  that  comply  with  an 
annual  average  sulfur  level  of  125%  of 
the  compliance  baseline  that  would 
apply  under  the  new  proposed  section 
80.51(e)(8).  In  effect,  the  stay  would 
only  affect  those  persons  who  meet  the 
proposed  requirements  for  a  baseline 
adjustment  and  who  also  meet  the 
annual  average  sulfur  level  for 
conventional  gasoline  that  would  apply 
if  they  received  a  baseline  adjustment 
under  the  related  Notice  of  Proposed 
Rulemaking. 

The  terms  of  the  three-month 
administrative  stay  apply  to  all  gasoline 
produced  from  January  1, 1995  through 
to  the  end  of  any  such  stay. 

in.  Environmental  and  Economic 
Impacts 

The  environmental  impacts  of  today's 
action  are  minimal,  as  discussed  above. 
Additionally,  economic  impacts  are 
generally  beneficial  to  affected  refiners 
due  to  the  additional  flexibility  afforded 
by  the  stay  in  combination  with  the 
baseline  adjustments  in  a  related  Notice 
of  Proposed  Rulemaking  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  Minimal  anti-competitive 
effects  are  expected.  The  environmental 
and  economic  impacts  of  the 


reformulated  gasoline  program  are 
described  in  the  Regulatory  Impact 
Analysis  supporting  the  December  1993 
rule,  which  is  available  in  Public  Docket 
A-92-12  located  at  Room  M-1500, 
Waterside  Mall  (ground  floor).  U.S. 
Environmental  Protection  Agency,  401 
M  Street  S.W.,  Washington,  D.C.  20460. 

rv.  Compliance  With  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  requires  federal  agencies  to 
examine  the  effects  of  their  regulations 
and  to  identify  any  significant  adverse 
impacts  of  those  regulations  on  a 
substantial  number  of  small  entities. 
Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Administrator  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  In  fact,  today's 
action  is  designed  to  promote  successful 
implementation  of  the  anti-dumping 
requirements  of  the  reformulated 
gasoline  program  for  all  affected  parties. 

V.  Administrative  Designation 

Pursuant  to  Executive  Order  12866, 
(58  FR  51735.  October  4,  1993)  the 
Agency  must  determine  whether  the 
regulatory  action  is  "significant"  and 
therefore  subject  to  0MB  review  and  the 
requirements  of  the  executive  order.  The 
Order  defines  "significant  regulatory 
action  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  final  rulemaking  is  not  a 
"significant  regulatory  action". 

VI.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of 
1980.  44  U.S.C.  3501  et  seq..  and 
implementing  regulations.  5  CFR  Part 
1320.  do  not  apply  to  this  action  as  it 
does  not  involve  the  collection  of 
information  as  defined  therein. 


Vn.  Unfunded  Mandates  Act 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in  the 
aggregate;  or  by  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  today's 
action  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  nullion  or  more  to  either 
State,  local  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector.  This 
action  has  the  net  effect  of  reducing 
burden  of  the  reformulated  gasoline 
program  on  regulated  entities. 
Therefore,  the  requirements  of  the 
Unfunded  Mandates  Act  do  not  apply  to 
this  action. 

XIII.  Statutory  Authority 

The  statutory  authority  for  the 
administrative  stay  granted  today  is 
Section  307(d)  and  301  of  the  Clean  Air 
Act  as  amended;  42  U.S.C.  7414,  7545(c) 
and  (k),  and  7601. 

List  of  Subjects  in  40  CFR  Part  80 

Environmental  protection.  Air 
pollution  control.  Fuel  additives. 
Gasoline,  Motor  vehicle  pollution. 
Reporting  and  recordkeeping  - 
requirements. 

Dated:  July  21, 1995. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  80  of  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  80— REGULATION  OF  FUELS 
AND  FUEL  ADDITIVES 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  Sections  114,  211,  and  301(a)  of 
the  Qean  Air  Act  as  amended  (42  U.S.C 
7414.  7545  and .7601(a)). 

2.  Section  80.91  is  amended  by 
adding  a  new  paragraph  (e)(7)(iv)  to 
read  as  follows: 
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1 8a9l    Individual  besellfM  detennlnatlon. 

•        *        •        •        * 

(e)  •  •  • 

(iv)  The  provisions  of 
§  80.91  (e](7)(i)(A)  through  (C)  are  stayed 
until  October  19, 1995,  for  all  refiners 
which  meet  the  following  requirements: 

(A)  Baseline  adjustments  may  be 
allowed,  upon  petition  and  approval 
(per  §  80.93),  if  a  refinery  produced  ]P- 
4  jet  fuel  in  1990  and  all  of  the  foUowlng 
requirements  are  also  met: 

[1)  The  type  of  refinery  must  be 
described  as  one  of  the  following: 

(i)  The  refinery  is  the  only  re&iery  of 
a  refiner  such  that  it  cannot  form  an 
aggregate  baseline  with  another  refinery 
(per  paragraph  (f)  of  this  section);  or 

iii)  The  refinery  is  one  refinery  of  a 
multi-refinery  refiner  for  which  all  of  its 
refineries  produced  JP— 4  in  1990  and 
each  of  the  refineries  also  meets  the 
requirements  specified  in  paragraphs 
(e)(7)(iv)(A)(2)  and  (3);  or 

[iii)  The  refinery  is  one  refinery  of  a 
multi-refinery  refiner  for  which  not  all 
of  the  refiner's  refineries  produced  ]P- 
4  in  1990. 

(2)  No  refinery  of  the  refiner  produces 
reformulated  gasoline.  If  any  refinery  of 
the  refiner  produces  reformulated 
gasoline  at  any  time  in  a  calendar  year, 
die  compUance  baseline  of  all  its 
refineries  receiving  a  baseline 
adjustment  per  this  paragraph  (e)(7)(A) 
shall  revert  to  each  refinery's 
unadjusted  baseline  for  that  year  and  all 
subsequent  years. 

[3]  1990  )P-4  to  gasoline  ratio. 

(i)  For  a  refiner  per  paragraph 
(e)(7)(iv)(A)(2)(il  of  this  section,  the 
ratio  of  its  refinery's  1990  JP-4 
prodiiction  to  its  1990  gasoline 
production  must  equal  or  exceed  0.15. 

(jj)  For  a  refiner  per  paragraph 
(e)(7)(iv)(A)(J)(ij1  of  this  section,  the 
ratio  of  each  of  its  refinery's  1990  ]P-4 
production  to  its  1990  gasoline 
production  must  equal  or  exceed  0.15. 

[iii]  For  a  refiner  per  paragraph 
(e)(7)(iv)(A)(l)(iii)  of  this  section,  the 
ratio  of  the  refiner's  1990  JP-4 
production  to  its  1990  gasoline 
production  must  equal  or  exceed  0.15, 
when  determined  across  all  of  its 
refineries. 

(B)  [Reserved] 


3.  Section  80.101  is  amended  by 
adding  a  new  paragraph  (b)(l)(v)  to  read 
as  follows: 

{80.101    Standards  applicabia  to  reflnars 
and  Importars. 

•        •        •        *        • 

(b)  •  •  • 

(D*  •  • 

(v)  The  provisions  of  §  80.101  (b)(l)(ii) 
are  stayed  until  October  19, 1995,  for  all 
refiners  that  meet  the  following 
requirements: 

CA)(i)  Baseline  adjustments  may  be 
allowed,  upon  petition  and  approval 
(per  §  80.93),  if  a  refinery  meets  all  of 
the  following  requirements: 

(i)  The  refinery  does  not  produce 
reformulated  gasoline.  If  the  refinery 
produces  reformidated  gasoline  at  any 
time  in  a  calendar  year,  its  compliance 
baseline  shall  revert  to  its  unadjusted 
baseline  values  for  that  year  and  all 
subsequent  years; 

(I'i)  Has  an  unadjusted  baseline  sulfur 
value  of  not  more  than  50  ppm; 

[iiii  Is  not  aggregated  with  one  or 
more  other  refineries  per  §  80.91(f).  If  a 
refinery  which  received  an  adjustment 
per  this  paragraph  (b)(l)(v]  subsequently 
is  included  in  an  aggregate  baseline,  its 
compliance  baseline  shall  revert  to  its 
unadjusted  baseline  values  for  that  year 
and  ah  subsequent  years; 

(iv)  Would  require  refinery 
improvements  of  at  least  $10  million  or 
10  percent  of  the  depreciated  value  of 
the  refinery  to  comply  with  its 
unadjusted  baseline; 

(v)  Can  show  that  it  could  not 
reasonably  or  economically  obtain  crude 
oil  from  an  alternative  source  that 
woidd  permit  it  to  produce 
conventional  gasoline  which  would 
comply  with  its  unadjusted  baseline; 

(v^  Has  experienced  at  least  a  25% 
increase  in  the  average  sulfur  content  of 
the  crude  oil  used  in  the  production  of 
gasoline  in  the  refinery  since  1990, 
calculated  as  follows: 


(CSHI-CS90 


xlOO  =  CS%CHG 


CS90 

Where: 

CSHI=highest  annual  average  crude 

slate  per  paragraph  (b)(l)(v)(A)f2)(ji) 

of  this  section 
CS90=1990  annual  average  crude  slate 

sulfur  per  paragraph 

(b)(l)(v)(A)(2)(iO  of  this  section 


CS%CHG=percent  change  in  average 
sulfur  content  of  crude  slate;  and 

{vii)  Can  show  that  gasoline  sulfur 
changes  are  directly  and  solely 
attributable  to  the  crude  sulfur  change, 
and  not  due  to  alterations  in  refinery 
operation  nor  choice  of  products. 

[2)  The  adjusted  baseline  sulfur  value 
shall  be  calculated  as  follows: 

(i)  Determine  the  average  sulfur 
content  (ppm)  of  the  crude  slate  utilized 
in  the  production  of  gasoline  in  the 
refinery  in  1990; 

(ij)  £)etermine  the  highest  crude  sulfur 
level  (ppm)  of  the  crude  slate  utilized  in 
the  production  of  gasoline  in  the 
refinery  in  1994;  and 

(jij)  Determine  the  adjusted  baseline 
sulfur  value  as  follows: 

CSHI 

ASULF  = xBSULF 

CS90 

Where: 

ASlJLF=adju8ted  baseline  sulfur  value, 

ppm 
BSULF=actual  baseline  sulfur  value, 

ppm 
CSHI=highest  crude  sulfur  (ppm)  per 

paragraph  (b)(l)(v)(A)(2)(M')  of  this 

section 
CS90=1990  annual  average  crude  slate 

sulfur  per  paragraph 

(bKl)(v)(A)(2)(i)  of  Uiis  section 

{3)  In  no  case  can  the  adjusted 
baseline  sulfur  value  determined  per 
paragraph  (b)(l)(v)(A)(2)  of  this  section 
exceed  the  sulfur  value  specified  in 
§  80.91  (c)(5)(iii). 

(4)  All  adjustments  made  piusuant  to 
this  paragraph  (b)(l)(v)  must  be 
accompanied  by: 

(j)  Upadjusted  and  adjusted  fuel 
parameters  and  emissions;  and 

(i/)  A  narrative  describing  the 
situation,  the  types  of  calculations,  and 
the  reasoning  supporting  the  types  of 
calculations  done  to  determine  the 
adjusted  values. 

(B)  Annual  average  levels  of  sulfur 
shall  not  exceed  125%  of  the  refiner's 
compliance  baseline  of  sulfur,  using  the 
adjusted  baseline  determined  under 
paragraph  (b)(l)(v)(A)  of  this  section. 
*        •        •        *        • 

(FR  Doc.  95-18992  Filed  8-3-95;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart80 

[AMS-FRL-6214-7] 

Regulation  of  Fuels  and  Fuel 
Additives:  Standards  for  Reformulated 
and  Conventional  Gasoline 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Under  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act),  the 
Environmental  Protection  Agency  (EPA 
or  the  Agency)  promulgated  anti- 
dumping regulations  for  conventional 
gasoline  (gasoline  not  certified  as 
reformulated  gasoline  (RFC)).  These 
regulations  require  that  conventional 
gasoline  not  be  more  polluting  than  it 
was  in  1990.  The  regulations  for 
conventional  gasoline  include 
provisions  for  the  development  of 
individual  refinery  baselines  and  other 
compliance  provisions.  This  proposal 
would  modify  the  requirements  for 
obtaining  a  baseline  adjustment  due  to 
the  production  of  JP-4  jet  fuel  in  1990. 
Additionally,  EPA  is  proposing  to  allow 
a  baseline  adjustment  due  to  the 
inability  to  acquire  extremely  sweet 
crude  that  had  been  available  in  1990 
and  from  which  the  gasoline  used  to 
develop  the  1990  individual  baseline 
was  obtained.  With  regard  to  both  of 
these  baseline  adjustment  proposals, 
EPA  is  issuing  a  three-month 
administrative  stay  (which  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register)  of  the  applicable  portions  of 
the  December  1993  final  rule  and 
proposes  to  extend  such  stay  by  rule 
pending  the  outcome  of  this  rulemaking. 
EPA  is  also  proposing  a  baseline 
adjustment  for  refiners  which  have  both 
extremely  low  baseline  sulfur  and  olefin 
levels.  A  refiner  is  severely  limited  in  its 
ability  to  comply  with  its  individual 
baseline  when  the  baseline  values  of 
both  of  these  parameters  are  very  low. 
For  refiners  which  qualify  for  one  or 
more  of  the  baseline  adjustments 
proposed  today,  EPA  proposes  to  apply 
the  adjustments  to  gasoline  produced  in 
1995.  Finally,  EPA  is  also  proposing  to 
revise  its  regulations  concerning  the 
publication  and  confidentiality  of 
individual  baselines  and  information 
submitted  to  obtain  an  individual 
baseline. 

DATES:  EPA  will  conduct  a  hearing  (date 
and  location  to  be  annoimced)  if  a 
request  for  such  is  received  by 
September  5, 1995.  The  conunent  period 
on  this  document  will  close  September 


5, 1995  unless  a  hearing  is  requested,  in 
which  case  the  comment  period  will 
close  30  days  after  the  close  of  the 
public  hearing. 

ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  duplicate, 
if  possible)  to  Public  Docket  No.  A-95- 
03  at  Air  Docket  Section,  U.S. 
Environmental  Protection  Agency, 
Waterside  Mall,  Room  M-1500,  401  M 
Street  S.W.,  Washington,  D.C.  20460. 
The  Agency  requests  that  commenters 
also  send  a  copy  of  any  comments  to 
Christine  M.  Brunner  at  the  address 
hsted  below  in  the  "Further 
Information"  section. 

The  support  document  containing 
detailed  discussion  of  today's  proposal 
is  contained  in  Public  Docket  A-95-03. 
Materials  relevant  to  the  reformulated 
gasoline  final  rule  are  contained  in 
Public  Dockets  A-91-02  and  A-92-12. 
These  dockets  are  located  at  Room  M- 
1500,  Waterside  Mall  (ground  floor), 
U.S.  Environmental  Protection  Agency, 
401  M  Street  S.W.,  Washington.  D.C. 
20460.  The  docket  may  be  inspected 
from  8:00  a.m.  until  5:00  p.m.  Monday 
through  Friday.  A  reasonable  fee  may  be 
charged  by  EPA  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  M.  Brunner,  U.S.  EPA  (RDSD- 
12),  Regulation  Development  and 
Support  Division.  2565  Plymouth  Road, 
Ann  Arbor,  MI  48105,  Telephone:  (313) 
668-4287. 

SUPPLEMENTARY  INFORMATION:  To 
Request  Copies  of  This  Document 
Contact:  Delores  Frank,  U.S.  EPA 
(RDSD-12).  Regulation  Development 
and  Support  Division,  2565  Plymouth 
Road,  Ann  Arbor,  MI  48105,  Telephone: 
(313) 668-4295. 

A  copy  of  this  document  is  also 
available  electronically  on  the  EPA's 
Office  of  Air  Quality  Planning  and 
Standards  (OAQPS)  Technology 
Transfer  Network  Bulletin  Board  System 
(TTNBBS).  The  service  is  bee  of  charge, 
except  for  the  cost  of  the  phone  call. 
The  TTNBBS  can  be  accessed  with  a 
dial-in  phone  line  and  a  high-speed 
modem  per  the  following  information: 
TTN  BBS:  919-541-5742 
(1200-14400  bps,  no  parity,  8  data  bits. 

1  stop  bit) 
Voice  Help-line:  919-541-5384 

Accessible  via  Internet:  TELNET 
ttnbbs.rtpnc.epa.gov  Off-line:  Mondays 
bom  8:00  AM  to  12:00  Noon  ET. 

A  user  who  has  not  called  TTN 
previously  will  first  be  required  to 
answer  some  basic  informational 
questions  for  registration  purposes. 
After  completing  the  registration 
process,  proceed  through  the  following 


menu  choices  bom  the  Top  Menu  to 
access  information  on  this  rulemaking. 
<T>  GATEWAY  TO  TTN  TECHNICAL 

AREAS  (BulleUn  Boards) 
<M>  OMS — ^Mobile  Sources  Information 
<K>  Rulemaking  and  Reporting 
<3>  Fuels 
<9>  File  Area  #9  *  *  *  Reformulated 

gasoline 
At  this  point,  the  system  will  list  all 
available  files  in  the  chosen  category  in 
reverse  chronological  order  vdth  brief 
descriptions.  These  files  are  compressed 
(i.e.,  ZlPed).  Today's  notice  can  be 
identified  by  the  following  title: 
JP4NPRM.ZIP.  To  download  this  file, 
type  the  instructions  below  and  transfer 
according  to  the  appropriate  software  on 
your  computer: 

<D>ownload,  <P>rotocol,  <E>xamine, 
<N>ew,  <L>ist,  or  <H>elp  Selection 
or  <CR>  to  exit:  D  filename.zip 
You  will  be  given  a  list  of  transfer 
protocols  from  which  you  must  choose 
one  that  matches  with  the  terminal 
software  on  your  own  computer.  The  - 
software  should  then  be  opened  and 
directed  to  receive  the  file  using  the 
same  protocol.  Programs  and 
instructions  for  de-archiving 
compressed  files  can  be  found  via 
<S>ystems  Utilities  from  the  top  menu, 
under  <A>rchivers/de-archivers.  After 
getting  the  files  you  want  onto  your 
computer,  you  can  quit  the  TTNBBS 
with  the  <G>oodbye  command.  Please 
note  that  due  to  differences  between  the 
software  used  to  develop  the  document 
and  the  software  into  which  the 
document  may  be  downloaded,  changes 
in  format,  page  length,  etc.  may  occur. 

I.  Introduction 

Compliance  with  certain  aspects  of 
the  reformulated  and  conventional 
gasoline  regulations  depends  on  the 
individual  baseline  of  the  refinery  or 
refiner. '  The  individual  baseline  is  the 
set  of  fuel  parameter  values,  emissions 
and  volumes  which  represent  the 
quality  and  quantity  of  the  refiner's 
1990  gasoline.  See  40  CFR  80.91.  EPA's 
regulations  establish  requirements  for 
developing  an  individual  baseline.  For 
specific  situations,  the  Agency  allowed 
the  baseline  fuel  parameters,  volumes 
and  emissions  values  to  be  adjusted  to 
reflect  certain  limited  unique  instances. 
Allowable  circumstances  under  the 
regulations  include  unforeseen 
downtime  of  a  gasoline  blendstock 
producing  imit,  nonannual 
maintenance,  work-in-progress  and 


'  In  general,  the  anti-dumping  provisions  apply  to 
refiners  or  importers  of  conventional  gasoline.  The 
baseline  adjustment  provisions  propcoed  in  today's 
notice,  however,  are  applicable  only  to  refiners  aad 
their  refineries. 
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production  of  JP-4  jet  fiiel.  In  such 
cases,  EPA  has  "case-by-case 
discretion"  to  grant  variances  or  even 
dispensation  from  a  rule  where 
imposition  of  the  requirement  would 
result  in  minimal  environmental  benefit 
but  would  extremely  burden  a  regulated 
party.2 

This  notice  of  proposed  rulemaking 
(NPRM)  proposes  to  allow  baseline 
adjustments  for  three  situations  where 
parties  would  be  extremely  burdened  by 
the  current  regulations  were  relief  not 
granted.  Specifically,  today's  notice 
proposes  to  revise  the  requirements  for 
a  baseline  adjustment  due  to  ]P-4  jet 
fuel  production  in  1990,  to  add  a 
provision  addressing  the  use  of 
extremely  sweet  crude  in  1990  which  is 
no  longer  available,  and  to  add  a 
provision  addressing  compliance 
difficulties  arising  from  a  baseline 
which  is  very  low  in  both  sulfur  and 
olefins.  EPA  is  also  issuing  a  three- 
month  administrative  stay,  which  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  with  regard  to  the  first 
two  baseline  adjustment  issues  above 
pending  reconsideration  of  the 
applicable  provisions  by  the  Agency.  In 
addition,  EPA  proposes  to  extend  the 
stay  until  final  action  is  taken  on  the 
regulatory  changes  proposed  herein.  For 
refiners  which  qualify  for  one  or  more 
of  the  baseline  adjustments  proposed 
today,  EPA  proposes  to  apply  the 
adjustments  to  gasoline  produced  in 
1995.  This  notice  also  proposes  to  revise 
the  regulations  concerning  the 
publication  and  confidentiality  of 
individual  baselines  and  the 
information  submitted  to  receive  such  a 
baseline.  Comments  and  supporting 
data  are  requested  on  any  aspect  of 
today's  document. 

II.  JP-4  Baseline  Adjustment 

A.  Introduction 

IP-4  jet  fuel,  the  use  of  which  is  being 
phased  out  by  the  Defense  Department, 
was  produced  by  many  refiners  under 
contract  with  the  Defense  Department  in 
1990.  Because  the  }P-4  blendstock  is 
now  likely  to  be  used  in  gasoline,  most 
of  that  blendstock  cannot  be  used  in 
gasoline  vdthout  first  going  through  a 
reformer  to  increase  its  octane  to 
suitable  gasoline  levels.  Due  to  the  high 
aromatic  content  of  streams  after 
reforming,  the  toxic  emissions  of  the 
ourent  gasoline  of  a  refiner  which 
produced  JP-4  in  1990  will  likely 
increase  relative  to  its  1990  values.  In 
addition,  it  is  possible  that  gasoline 
production  would  increase  (relative  to 


1990  production)  due  to  movement  of 
blendstocks  directly  and  indirectly  from 
JP-4  to  gasoline.  The  impact  of  the 
increase  in  aromatic  content  and/or 
additional  voliune  due  to  JP— 4  phaseout 
will,  of  course,  affect  certain  refiners 
more  extremely  than  others. 

The  aurent  regulations  provide  for  an 
adjustment  to  a  refiner's  individual 
baseline  due  to  production  of  JP-4  in 
1990  if  three  criteria  are  met.  The 
criteria  were  fashioned  to  ensure  that 
the  requirements  of  Alabama  Power 
were  met.  First,  JP— 4  baseline 
adjustments  will  be  allowed  only  for  a 
refiner  which  will  not  produce 
reformulated  gasoline.  If  a  refiner 
granted  5uch  an  adjustment 
subsequently  produces  reformulated 
gasoline,  its  conventional  gasoline 
compliance  would  be  subject  to  its 
original  unadjusted  baseline  diu-ing  the 
current  averaging  period  and  all 
subsequent  years.  For  multi-refinery 
refiners,  this  provision  applies  on  a 
refiner-wide  basis.  Second,  a  JP— 4 
baseline  adjustment  is  available 
primarily  to  qualifying  single-refinery 
refiners.  A  multi-refinery  refiner  could 
also  receive  an  adjustment  if  each  of  its 
refineries  produced  JP-4  in  1990  and 
each  refinery  also  met  the  other 
requirements  for  obtaining  the 
adjustment.  Third,  the  refiner  is 
required  to  show  that  a  significant 
biuden  would  exist  if  no  baseline 
adjustment  was  allowed.  The  current 
regulations  require  that  the  ratio  of  a 
refinery's  1990  JP-4  production  to  its 
1990  gasoline  production  equal  or 
exceed  0.5  in  order  to  qualify  as  a 
significant  burden. 

EPA  expected  minimal  negative 
environmental  affects  fiom  allowing 
baseline  adjustments  under  the  criteria 
specified  in  the  current  regulations 
because  (1)  the  number  of  refineries 
meeting  the  criteria  for  a  baseline 
adjustment  is  expected  to  be  quite 
small,  and  (2)  the  total  production  of  all 
such  refineries  is  also  small. 

B.  Proposal 

In  today's  notice,  EPA  proposes 
provisions  related  to  JP-4  baseline 
adjustments  which  are  essentially  as 
contained  in  the  direct  final  rule 
(DFRM),  published  July  20, 1994  (59  FR 
36944).^  The  provisions  are  discussed 


'Alabama  Power  Company  v.  Cottle,  636  F.2d 
323.357  P.C  Cir  1979). 


'Since  EPA  received  adverse  comments  on  the 
changes  specified  in  the  DFRM  with  regard  to  ]P- 
4  baseline  adjustments,  EPA  withdrew  this  DFRM 
based  on  EPA's  determination,  announced  in  the 
OFRM,  that  such  provisions  would  take  effect  only 
if  no  pwrsons  submitted  adverse  comments  or 
requested  an  opportunity  to  conunent.  For  more 
discussion,  see  the  support  document,  "Regulation 
of  Fuels  and  Fuel  Additives:  Standards  for 
Reformulated  and  Conventional  Gasoline — Detailed 
Discussion  and  Analysis",  Air  Docket  A-95-03. 


below.  For  detailed  discussion  of  the 
provisions  proposed  today,  refer  to  the 
support  doaunent  for  this  rule. 
"Regulation  of  Fuels  and  Fuel 
Additives:  Standards  for  Reformulated 
and  Conventional  Gasoline — ^Detailed 
Discussion  and  Analysis",  Air  Docket 
A-95-03. 

1.  Multiple-Refinery  Requirement 

EPA  proposes  that  the  following 
conditions  would  have  to  be  met  by  a 
multi-refinery  refiner  in  order  for  that 
refiner  to  qualify  for  a  baseline 
adjustment  for  1990  JP-4  production  at 
one  or  more  of  its  refineries: 

(1)  Produced  JP~4  at  one  or  more  of 
its  refineries  in  1990. 

The  current  JP-4  baseline  adjustment 
provisions  for  multi-refinery  refiners 
require  each  refinery  to  have  produced 
JP-4  in  1990.  EPA  believes  it  may  use 
its  discretion  to  provide  relief  oecause 
the  requirements  of  Alabama  Power  are 
satisfied.  If  a  multi-refinery  refiner 
qualifies  for  a  baseline  adjustment 
under  this  criterion,  it  would  (1) 
determine  the  adjusted  baseline  of  the 
refinery(ies)  which  actually  produced 
JP-4  in  1990  and  (2)  determine  its  anti- 
dumping compliance  on  an  aggregate 
basis. 

(2)  Has  a  1990  JP-4  to  gasoline  ratio 
of  at  least  0.15  (see  discussion  below 
regarding  JP-4  baseline  adjustment 
ratio). 

(a)  For  each  individual  refinery,  if  all 
of  its  refineries  produced  JP-4  in  1990, 
in  which  case  the  refiner  may  comply 
with  the  anti-dumping  requirements  on 
an  individual  or  aggregate  basis;  or 

(b)  On  a  refiner-wide  basis,  in  which 
case  the  refiner  must  determine  an 
individual  baseline  for  each  of  its 
refineries  but  must  comply  with  the 
anti-dumping  requirements  on  an 
aggregate  basis;  and 

(3)  Will  not  produce  RFC  at  any  of  its 
refineries. 

EPA  requests  comments  on  this 
change  to  the  ciurent  JP-4  baseline 
adjustment  provisions  concerning 
multi-refinery  refiners. 

2.  JP-4  Baseline  Adjustment  Ratio 

The  current  regulations  for  a  baseline 
adjustment  require  that  the  ratio  of  the 
refinery's  1990  P-4  production  to  its 
1990  gasoline  production  must  equal  or 
exceed  0.5.  Based  on  responses  from 
affected  refiners,  very  few  refiners  under 
contract  to  produce  P-4  would  have  the 
relief  intended  by  the  provision. 
Further,  EPA  has  evaluated  data  it 
received  subsequent  to  December  1993 
concerning  1990  JP-4  and  gasoline 
production  for  refiners  (both  multi-  and 


single  refinery  refiners)  *  and  is  her^ 
proposing  that  the  ratio  be  reduced  to 
0.15.  EPA  believes  this  ratio  will  allow 
three  to  four  refiners  which  dedicated  a 
substantial  amoimt  of  1990  production 
to  JP-4  production  and  for  which 
converting  the  associated  feedstock  for 
use  in  gasoline  would  be  a  severe 
economic  burden.  This  value  is  in  line 
with  the  ratio  options  that  were 
suggested  by  commenters  during  the 
original  rulemaking.  At  a  ratio  of  less 
than  0.15,  EPA  believes  the  impact  on 
benzene  and  aromatics  may  make  it 
more  costly  for  refiners  to  comply  with 
the  regulations,  though  it  is  unlikely 
that  such  refiners  will  be  forced  out  of 
business  or  experience  extreme  burden. 

EPA  expects  minimal  negative 
enviroiunental  affects  due  to  the 
reduction  of  the  ratio  requirement  to 
0.15  because  the  expanded  provision 
will  still  apply  to  a  very  limited  number 
of  refiners  producing  a  limited  amount 
of  conventional  gasoline.  EPA  requests 
comments  on  the  proposal  discussed 
above. 

3.  Comments  Received  on  the  DFRM 

For  a  discussion  of  comments 
received  on  the  DFRM,  please  see  tbe 
support  document  for  this  rule 
("Regulation  of  Fuels  and  Fuel 
Additives:  Standards  for  Reformulated 
and  Conventional  Gasoline — Detailed 
Discussion  and  Analysis",  Air  Docket 
A-95-03). 

m.  Crude  Quality  Baseline  Adjustment 

A.  Introduction 

Crude  sulfur  content  is  increasing 
nationwide '  and,  while  for  most 
refiners  increases  in  crude  sulfur 
content  should  be  considered 
manageable,  such  increases  might  be 
devastating  for  certain  refiners.  EPA  has 
also  been  informed  that  the  quality  of 
the  crude  oil  (vdth  regard  to  sulfur 
content)  available  to  refiners  in  PADD 
IV  has  been  deteriorating  faster  than  the 
rest  of  the  U.S.  since  1990.* 
Additionally,  refiners  in  this  region  do 
not  have  access  to  imports  of  foreign 
crudes  other  than  those  from  Canada. 
Thus,  the  quality  of  crude  oil  reasonably 
and  economically  available  to  these 
refiners,  from  traditional  or  alternative 
sources,  is  quite  limited.  Prior  to 
promulgation  of  the  December  1993 
rules,  EPA  did  not  know  that  the 
deterioration  of  crude  oil  available  to 


'Petition  tor  Adjustment  to  Anti-Dumping 
Btteline,  Atlas  Processing  Company,  PenzoU 
Products  Company,  Attachments  B  and  C  March 
29.1994. 

>E.J.  Swain,  "V.S.  crude  slate  continues  to  get 
hMTier.  higher  in  sulfur,"  Oil  S-  Gas  Journal,  p.  37, 
January  9, 199S. 

«Oil  a  Gas  )oumal.  January  9, 1995. 


certain  refiners  (with  regard  to 
increasing  sulfur  content)  might  in  some 
ca3es  force  them  to  cease  operation  in 
order  to  avoid  noncompliance  as 
compliance  options  for  such  a  refiner 
mi^t  be  prohibitively  expensive. 

Ine  current  regulations  generally  do 
not  allow  baseline  adjustments  for 
changing  crude  quality  or  availability. 
However,  as  discussed  in  the  preamble 
to  the  December  1993  final  rule,  EPA 
recognized  that  a  refiner's  ability  to 
comply  with  its  individual  baseline  can 
be  extremely  burdensome  due  to  certain 
factors,  such  as  changes  in  crudes, 
markets,  and  fuel  specifications.  As 
with  the  work-in-progress  baseline 
adjustment  and  the  JP-4  baseline 
adjustment  which  is  discussed  above, 
EPA  believes  it  has  the  authority  to 
provide  limited  relief  in  the  form  of  a 
baseline  adjustment  in  those  situations 
where  the  anti-dumping  regulatory 
burden  is  extremely  onerous  and  where 
requiring  compliance  would  yield  little 
or  no  environmental  gain.  Thus,  EPA  is 
proposing  such  a  baseUne  adjustment 
where  a  dramatic  increase  in  crude 
sulfiu-  content  has  occiured  which  could 
severely  afi^ect  the  anti-dumping 
compliance  of  refiners  with  extremely 
low  baseline  sulfiu-  values.  EPA  requests 
comments  on  the  discussion  and 
proposed  criteria  presented  today.  EPA 
also  requests  data  which  supports  or 
refutes  the  information  presented  in  this 
notice. 

B.  Proposal 

EPA  proposes  to  allow  a  baseline 
adjustment  only  for  the  deterioration  of 
crude  sulfur  levels  as  it  is  unaware  of 
other  inherent  crude  properties  which 
strongly  and  directly  affect  baseline  fuel 
parameters.  Comments  are  requested  on 
other  inherent  crude  properties  which 
have  significantly  deteriorated  since 
1990  and  which  directly  and 
significantly  affect  the  values  of  any  of 
the  fuel  parameters  for  which  an 
individual  baseline  value  must  be 
determined.  Comments  concerning 
crude  quality  changes  since  1990,  as 
well  as  future  trends  (including 
identifying  whether  crude  sulfur 
content  increases  will  flatten  offer 
continue  to  increase],  especially  on  a 
regional  or  PADD  basis,  are  also 
requested. 

As  with  other  baseline  adjustments 
such  as  work-in-progress,  the  proposed 
criteria  for  obtaining  an  adjustment  are 
necessarily  stringent  so  as  to  provide 
relief  only  in  cases  of  extreme  burden 
and  to  maintain  the  environmental 
benefits  of  the  (anti-dumping)  program. 
EPA  does  not  intend  to  allow 
adjustments  for  all  refiners  who  have 
experienced  increasing  crude  sulfur 


levels  in  the  time  period  since  1990  or 
will  experience  such  increases  in  the 
future.  Thus,  the  existing  provisions  in 
section  80.91  of  the  regidations  still 
apply,  i.e.,  no  adjustments  for  crude 
quality  or  availability  changes  are 
allowed  imless  the  proposed  criteria  are 
met. 

ff  a  refiner  meets  the  following 
proposed  criteria,  it  would  be  able  to 
petition  for  a  baseline  adjustment  to 
account  for  crude  sulfur  changes: 

(1)  The  refinery  produces  no 
reformulated  gasoline.  While  the  anti- 
diunping  requirements,  in  general, 
apply  to  all  conventional  gasoline 
whether  or  not  reformulated  gasoline  is 
also  produced,  in  these  specific  cases  no 
dumping  will  occur  due  to  reformulated 
gasoline  production.  If  a  refinery 
granted  such  an  adjustment 
subsequently  produces  reformulated 
gasoline,  its  conventional  gasoline 
compliance  would  be  subject  to  its 
original  unadjusted  baseline  during  the 
current  averaging  period  and  in  all 
subsequent  years. 

(2)  A  refiner  has  an  unadjusted 
baseline  value  of  not  more  than  50  ppm. 
EPA  believes  that  requiring  a  threshold 
value  of  50  ppm  is  appropriate  because 
higher  baseline  values  would  indicate 
that  the  refiner's  1990  crude  slate  was 
not  extremely  low  in  sulfur. 
Additionally,  a  refiner  with  a  higher 
baseline  sulfur  value  should  have 
sufficient  leeway,  e.g.,  types  of  crudes 
utilized  and  processing  flexibifity,  to 
comply  with  its  individual  baseline. 
EPA  requests  comments  on  the 
appropriateness  of  requiring  a  threshold 
value,  and  on  the  suitability  of  50  ppm 
or  another  value  as  a  threshold  value. 

(3)  The  affected  refinery  of  a  multi- 
refinery  refiner  may  not  be  aggregated 
with  the  refiner's  other  refineries  for 
compliance  purposes.  Since  both  the 
unadjusted  and  adjusted  baselines  must 
be  determined,  if  a  refinery  granted  such 
an  adjustment  subsequently  is  included 
in  an  aggregate  baseline,  its 
conventional  gasoline  compliance 
would  be  subject  to  its  original 
unadjusted  baseUne  during  the  current 
averaging  period  and  in  all  subsequent 
years. 

(4)  The  installation  of  the  refinery 
units  necessary  to  process  hi^er  sulfur 
crudes  to  comply  with  the  refinery's 
actual  (i.e.,  unadjusted)  baseline  would 
cost  $10  million  or  be  at  least  10  percent 
of  the  depreciated  book  value  of  the 
refinery  as  of  January  1, 1995.  The 
purpose  of  this  provision  would  be  to 
ensure  that  an  adjustment  be  limited  to 
cases  of  extreme  burden  or  economic 
hardship  and  de  minimis  environmental 
imp>act,  and  is  the  same  economic 
burden  requirement  which  must  be  met 


JMI 
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by  a  refiner  seeking  a  work-in-progress 
baseline  adjustment.^  EPA  requests 
conunents  on  this  criterion  and  whether 
the  specified  values  aie  adequate  given 
the  type  of  unit  (e.g.,  hydrotreater)  that 
a  refiner  would  have  to  install  in  order 
to  comply.  EPA  also  requests  comments 
on  (1)  the  economic  burden,  if  any,  of 
producing  and  selling  gasoline 
blendstoc^  in  Ueu  of  finished  gasoline, 
and  (2)  the  economic  burden  of 
complying  with  an  iinadjusted  baseline 
imder  the  circumstances  described 
above  by  modifying  refinery  operations 
in  ways  other  than  installing  major 
refinery  units.  For  instance,  the 
principal  source  of  sulfur  in  gasoline  is 
the  catalytic  gasoline  blendstock.  An 
option  for  lowering  sulfur  would  be  to 
lower  the  catalytic  gasoline  end  point 
and  shift  the  back  (heavy,  high  boiling) 
portion  of  the  gasoline  into  the  distillate 
stream.  While  this  would  move  barrels 
of  crude  oil  into  distillates  and  out  of 
gasoline  and  shift  the  refinery  product 
mbc«,  it  would  lower  the  sulfur  content 
of  the  catalytic  gasoline.  EPA  also 
requests  information  on  the  effect  of 
crude  sulfur  levels  on  gasoline  sulfur. 

(5)  The  refiner  has  access  to  a 
geographically-limited  crude  supply. 
The  refiner  must  show  that  it  could  not 
reasonably  or  economically  obtain  crude 
oil  &om  an  alternative  source  that 
would  permit  it  to  produce 
conventional  gasoline  which  would 
comply  with  its  imadjusted  baseline. 
EPA  requests  comment  on  this  proposed 
provision  and  on  which  criteria  that 
should  be  used  to  evaluate  "reasonably 
and  economically  available". 

(6)  The  refiner  has  experienced  an 
average  crude  sulfur  increase  of  at  least 
25  percent  since  1990.  EPA  proposes 
that  the  highest  annual  average  crude 
sulfur  slate  utilized  during  the  period 
1991-1994,  inclusive,  be  used  for 
comparison  to  1990  to  determine  if  the 
"25  percent"  criterion  is  met.  Comments 
are  requested  concerning  the  level  of 
difference  between  1990  and  post-1990 
crude  sulfur  contents  that  should  exist 
in  order  to  obtain  an  adjustment,  and 
whether  1991-1994  is  an  appropriate 
comparison  period  or  whether  some 
other  comparison  should  be  established. 
Comments  are  also  requested  as  to 
whether  it  is  appropriate,  and  feasible, 
to  distinguish  crudes  used  solely  for 
gasoline  production  from  crudes  used  to 
produce  other  refinery  products.  If  such 
distinction  is  possible,  EPA  believes  it 
would  be  appropriate  to  base  all 
calculations  pertaining  to  this  proposed 
baseUne  adjustment  only  on  those 


^40  CFR  80.91  (a)(5Xv). 

■Becaiue  sulfur  content  of  petroleum  products 
I  with  the  boiling  range  of  the  material. 


volumes  of  each  crude  used  to  produce 
gasoline. 

(7)  Gasoline  sulfur  changes  are 
directly  and  solely  attributable  to  the 
crude  sulfur  change,  and  not  due  to 
alterations  in  refinery  operation  nor 
choice  of  products. 

(8)  A  oaseline  adjustment  is  available 
to  both  single-refinery  and  multi- 
refinery  refiners. 

(9)  The  eligibility  of  a  refinery  of  a 
multi-refinery  refiner  for  this  proposed 
baseline  adjustment  is  not  dependent  on 
the  RFG  production  of  the  other 
refineries  of  the  refiner. 

EPA  is  proposing  several  options  for 
determining  the  adjusted  baseline  sulfur 
value  if  a  refiner  meets  the  above 
criteria  and  is  approved  for  a  baseline 
adjustment.  EPA  will  finalize  only  one 
option;  certain  portions  of  the  other 
proposed  options  could  also  be 
incorporated.  For  this  reason,  EPA 
requests  comments  on  all  aspects  of  the 
options  proposed.  For  brevity,  only 
OPTION  1  is  included  in  the  proposed 
regulatory  language.  EPA  proposes  that, 
regardless  of  which  option  is  finalized, 
the  adjusted  baseline  sulfur  value  may 
not  exceed  338  ppm,  the  annual  average 
value  specified  in  40  CFR 
80.91(c)(5)(iii).  See  the  support 
document  for  this  rule  for  more 
discussion  related  to  the  various  options 
presented  ("Regulation  of  Fuels  and 
Fuel  Additives:  Standards  for 
Reformulated  and  Conventional 
Gasoline — ^Detailed  Discussion  and 
Analysis",  Air  Docket  A-95-03.) 

Option  1 :  EPA  proposes  that  the 
adjusted  baseline  sulfur  value  be  related 
to  the  ratio  of  the  sulfiu-  value  of  the 
highest  sulfur  crude  utilized  in  1994  to 
the  average  sulfur  content  of  the  crude 
slate  utilized  in  1990.  Under  this  option, 
if  a  refiner  utilized  two  crudes  in  its 
gasoline  production  in  1994  with  sulfiu- 
levels  of  1000  ppm  and  2100  ppm,  the 
higher'sulfur  crude  would  be  utilized  in 
the  determination  of  the  adjusted 
baseline  sulfiu  value.  If,  for  example, 
the  1990  average  crude  sulfur  content 
was  500  ppm  (resulting,  say,  in  a  20 
ppm  baseline),  the  adjusted  baseline 
siilfur  value  would  be  84  ppm   20  ppm 
X  (2100/500) .  EPA  requests  comments 
on  this  proposed  option,  including 
whether  the  highest  sulfur  crude  from 
1991-1994  should  be  used  rather  than 
just  considering  1994. 

Option  2:  EPA  proposes  that  the 
adjusted  baseline  sulfur  value  be  related 
to  the  ratio  of  the  highest  average  sulfur 
content  of  the  crude  slate  utilized  in 
1991, 1992, 1993  or  1994  to  the  average 
sulfur  content  of  the  crude  slate  utilized 
in  1990.  Using  the  1990  baseline  and 
crude  sulfur  values  from  Option  1.  and 
average  crude  sulfur  contents  of  1000, 


1100, 1400,  and  1300  ppm  for  years 
1991, 1992. 1993  and  1994,  respectively, 
the  adjusted  baseline  sulfur  value  would 
be  56  ppm,  i.e.,  20  ppm  x  [1400/500]. 
EPA  requests  comments  on  this 
proposed  methodology  and  solicits 
alternative  methods  of  determining  the 
adjusted  baseline  sulfur  value. 

Option  3:  EPA  proposes  that  an 
adjusted  baseline  sulfur  value  be 
determined  for  each  year  through  1999. 
Begiiming  January  1,  2000,  the  adjusted 
baseline  sulfur  value  would  be  the  same 
as  it  was  in  1999.  EPA  proposes  that  the 
annual  adjusted  value  be  determined 
over  the  four  years  prior  to  the  year 
before  the  new  value  takes  effect,  except 
for  1995  and  1996  which  would  be 
determined  as  specified  in  OPTION  1 
above  (and  for  which  the  adjusted 
baseline  sulfur  value  would  be  the 
same).  EPA  also  proposes  that  if  less 
than  a  25  percent  difference  occurs 
between  the  1990  average  crude  sulfur 
level  and  the  average  crude  sulfur  level 
over  a  four-year  time  period,  the  refiner 
would  receive  no  additional 
adjustments,  and  its  most  recent 
adjusted  baseline  sulfur  value  would 
become  its  permanent  baseline  sulfur 
value  at  that  point.  For  example,  the 
standard  for  1997  would  be  based  on  the 
ratio  of  the  average  sulfur  content  of  the 
crude  slate  utilized  in  1992,  1993, 1994 
or  1995  to  the  average  sulfur  content  of 
the  crude  slate  utilized  in  1990.  EPA 
proposes  that  the  resulting  adjusted 
baseline  sulfur  value  be  submitted  to  the 
Agency  for  evaluation  and  approval  by 
June  1  of  the  year  preceding  the  year  for 
which  it  would  be  the  standard.  In  the 
example  given,  the  adjusted  baseline 
value  (and  all  supporting  information) 
would  have  to  be  submitted  by  June  1, 
1996. 

EPA  requests  comments  on  a  refiner's 
ability,  given  the  other  requirements  of 
this  proposed  option  and  the  proposed 
requirements  used  to  qualify  for  an 
adjusted  baseline  sulfur  value,  to  choose 
to  process  higher  sulfur  crudes. 

Option  4:  EPA  proposes  requirements 
similar  to  those  presented  for  option  3 
except  that  adjustments  will  only  be 
allowed  through  1997,  i.e.,  the  duration 
of  the  simple  model  years.  Beginning  in 
1998,  the  adjusted  baseline  sulfur  value 
would  be  the  value  in  1997. 

Option  5:  EPA  proposes  that  the 
adjusted  baseline  sulfur  value  be  the 
unadjusted  baseline  sulfur  value  plus  50 
ppm.  EPA  requests  comments  on  this 
proposed  option,  including  whether  50 
ppm  is  an  appropriate  value.  EPA 
specifically  seeks  comment  on  the 
appropriateness  of  using  100  ppm  or 
150  ppm  instead  of  50  ppm. 

These  five  proposed  options  all  result 
in  an  adjusted  baseline  sulfur  value 
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wdiich  is  known  prior  to  the  period  of 
production,  thus  treating  the  affected 
refiner  like  all  other  refiners.  If  one  of 
OPTIONS  1-5  becomes  final,  a* refiner 
might  have  to  modify  refinery 
operations  in  the  future  to  accommodate 
increasing  crude  sulfur  levels.  However, 
future  refinery  operation  modifications 
will  likely  be  required  of  most  refiners, 
without  benefit  of  a  baseline 
adjustment,  in  order  to  deal  with  the 
increasing  crude  sulfur  levels.  The 
purpose  of  this  proposed  baseline 
adjustment  is  to  provide  relief  in  certain 
cases  where  increasing  crude  sulfur 
levels  could  make  compliance  with  the 
anti-dumping  requirements  extremely 
difficult.  However,  baseline  adjustments 
are  intended  to  reduce,  not  eliminate, 
the  burden  associated  with  complying 
with  the  anti-dumping  regulations  in 
situations  where  the  burden  is  onerous 
and  the  environmental  impact  is 
minimal.  If  the  burden  were  totally 
eliminated,  then  this  criteria  would  no 
longer  be  met. 

EjPA  received  a  suggested  option 
proposing  that  a  refiner  would  be  able 
to  produce  conventional  gasoline  which 
does  not  meet,  on  average,  the 
requirements  of  its  individual  baseline 
if  it  could  show  that  deviation  from  its 
baseline  was  directly  and  solely 
atu-ibutable  to  crude  sulfur  change,  and 
not  due  to  alterations  in  refinery 
operation  or  choice  of  products.  The 
suggested  option  also  contained  other 
requirements  a  refiner  would  have  to 
meet  which  are  essentially  those 
proposed  today  by  EPA  in  order  to 
qualify  for  this  proposed  baseline 
adjustment.  , 

EPA  has  many  concerns  about  the 
concept  and  detail  of  this  suggested 
option.  This  option  basically  exempts  a 
qualifying  refiner  from  complying  with 
its  anti-dumping  compliance  baseline  if 
the  refiner  can  show,  iat  the  end  of  the 
compliance  period,  that  deviation  bom 
its  baseline  was  directly  and  solely 
attributable  to  crude  sulfur  change. 
Thus,  unhke  all  other  refiners,  a 

3ualifying  refiner  would  have  no  clearly 
efined  standard  prior  to  year  of 
production.  Additionally,  if  EPA  was 
not  satisfied  that  deviation  fit}m  its 
baseline  was  directly  and  solely 
attributable  to  crude  sulfur  change,  the 
refiner  would  have  to  determine 
compliance  relative  to  its  unadjusted 
baseline  and  would  likely  be  out  of 
compliance. 

EPA  requests  comments  as  to 
whether,  in  order  to  show  that  increased 
gasoline  sulfur  is  due  solely  to  the 
increased  crude  sulfur,  no  changes  in 
refinery  configuration  or  refinery 
operation  would  be  allowed.  Or  is  it 
posfflble  to  "back  out"  the  effects  of 


such  changes?  If  it  is  not  possible  to 
"back  out"  the  effects  of  refinery 
changes  to  determine  just  the  effect  of 
crude  sulfur  on  gasoline  sulfur,  then  a 
refiner  which  would  use  this  option 
could  potentially  not  make  any  refinery 
changes  in  order  to  qualify  for  a  baseline 
adjustment.  Alternatively,  if  refinery 
changes  were  made  under  this  suggested 
option,  it  would  seem  that  the  refiner's 
compliance  baseline  would  revert  back 
to  its  unadjusted  baseline.  EPA  requests 
comments  on  this  suggested  option, 
particularly  addressing  its  enforceabilify 
and  competitive  concerns. 

Since  today's  proposed  baseline 
adjustment  focuses  on  sulfur  (unless 
commenters  suggest  other  baseline  fuel 
parameters  which  are  directly  affected 
by  crude  oil  quality),  if  the  suggested 
approach  (which  is  not  part  of 
OPTIONS  1  through  5)  were  adopted, 
EPA  believes  it  would  be  more 
appropriate,  under  the  suggested  option, 
that  a  refiner  be  exempt  only  bom 
complying  with  its  anti-dumping 
compliance  baseline  for  sulfur  under  the 
simple  model  and  NOx  emissions  under 
the  complex  model,  to  the  extent  that 
increased  sulfur  affects  NOx  emissions. 
The  refiner  would  have  to  comply  with 
NOx  emissions  once  the  effect  of 
increased  sulfur  is  factored  out. 
Basically,  the  refiner  would  (1) 
determine  its  baseline  NOx  emissions 
after  substituting  its  annual  average 
sulfur  for  the  compliance  period  for  its 
unadjusted  baseline  sulfur  value,  (2) 
determine  its  annual  average  NOx 
emissions  for  the  compliance  period, 
and  (3)  compare  the  values  in  (1)  and  (2) 
for  the  purposes  of  determining 
compliance.  EPA  does  not  believe  that 
a  refiner  should  be  exempt  bom  its 
other  anti-dumping  compliance 
baselines,  i.e.,  all  other  simple  model 
requirements  as  well  as  exhaust  benzene 
and  exhaust  toxics  emissions  under  the 
complex- model  since  those  emissions 
are  only  minimally  affected  by  siUfur. 
Comments  are  requested  on  these 
details  of  this  suggested  option. 

EPA  expects  minimal  negative 
enviroiunental  affects  bom  allowing 
baseline  adjustments  under  the  criteria 
proposed  today  due  to  the  small  number 
of  refineries  expected  to  qualify  for  a 
baseline  adjustment  and  the  relatively 
small  total  production  voliune  of  all 
such  refineries. 

IV.  Baseline  Adjustment  for  Very  Low 
Baseline  Sulfkr  and  Olefins 

A.  Introduction 

In  addition  to  compliance  difficulties 
resulting  from  crude  qualify  changes, 
the  Ag«icy  also  recognizes  that  very 
clean  individual  baselines  can  make 


compUance  extremely  difficult  or 
impossible  due  to  limited 
maneuverability  about  the  clean 
baseline  and  limited  flexibility  vrith 
regard  to  annual  averaging  when  certain 
baseline  fuel  parameter  values  are  very 
low.  During  the  review  and  approval  of 
individual  baselines,  EPA  was  informed 
that  extremely  low  baseline  sulfur  and 
olefin  values  (e.g.,  below  30  ppm  sulfur 
and  1.0  volume  percent  olefins)  could 
force  a  refiner  to  cease  gasoline 
production.  This  was  not  EPA's 
intention  when  it  developed  the 
reformulated  gasoline  and  anti-dumping 
requirements.  Refiners  with  very  clean 
baselines  will  presumably  produce  the 
least  polluting  gasoline  of  all  refiners. 
(For  more  discussion  on  these  proposed 
baseline  adjustment  provisions,  see  the 
support  document.  "Regulation  of  Fuels 
and  Fuel  Additives:  Standards  for 
Reformulated  and  Conventional 
Gasoline — Detailed  Discussion  and 
Analysis'',  Air  Docket  A-95-03.) 

EPA  believes  it  has  the  authority  to 
provide  limited  relief  in  the  form  of  a 
baseline  adjustment  in  those  few  cases 
where  the  regulatory  burden  is 
extremely  onerous  and  where  requiring 
compliance  would  yield  little  or  no 
environmental  gain.  EPA  is  proposing 
such  a  baseline  adjustment  in  cases 
where  both  the  baseline  sulfur  and 
baseline  olefins  values  are  very  low  and 
certain  other  conditions  are  met.  EPA 
requests  comments  on  the  discussion 
and  proposed  criteria  presented  today. 

B.  Proposal 

EPA  proposes  several  criteria  a  refiner 
must  meet  in  order  to  petition  for  a 
baseline  adjustment  to  account  for 
restricted  maneuverability  due  to  very 
low  baseline  sulfur  and  olefin  values. 
EPA  does  not  necessarily  intend  to 
allow  adjustments  for  all  refiners  who 
foresee  restricted  maneuverability  due 
to  a  clean  individual  baseline.  EPA 
requests  comments  on  the  appropriate 
level  of  stringency  to  apply  to  the 
minimum  criteria  that  must  be  met  in 
order  to  receive  an  adjustment. 

(1)  EPA  proposes  to  allow  an 
adjustment  for  individual  baselines 
when  the  sulfur  and  olefin  contents  are 
extremely  low,  defined  as  values  below 
30  ppm  sulfur  and  1.0  vol%  olefins. 
These  values  are  identical  to  the 
minimum  levels  given  in  the  negligible 
quantity  provision  (see  40  CFR 
80.91(d)(3)).  Comments  are  requested  on 
other  fuel  components  which,  when 
they  are  found  to  be  extremely  low  in 
an  individual  baseline,  can  restrict  the 
refiner's  compliance  maneuverabilify  to 
the  point  of  severe  economic  burden. 

(2)  EPA  proposes  that  a  refiner 
seeking  a  baseline  adjustment  for  low 


JMI 


40014 


Federal  Register  /  Vol.  60,  No.  150  /  Friday,  August  4,  1995  /  Proposed  Rules 


baseline  levels  of  sulfur  and  olefins 
must  show  that  the  installation  of  the 
refinery  units  necessary  to  comply  with 
its  actual  (i.e.,  unadjusted)  baseline 
would  cost  $10  million  or  beat  least  10 
percent  of  the  depreciated  book  value  of 
the  refinery  as  of  January  1, 1995.  EPA 
requests  comments  on  this  criterion  and 
specifically  whether  such  amounts  are 
adequate  given  the  type  of  unit  (e.g., 
hydrotreater)  that  a  refiner  would  have 
to  install  in  order  to  comply.  EPA  also 
requests  comments  on  (1)  the  economic 
burden,  if  any,  of  produdng  and  selling 
g««r»Hnft  blendstocks  in  lieu  of  finished 
gasoline,  and  (2)  the  economic  burden 
of  complying  with  an  unadjusted 
baseliiuB  under  the  circumstances 
described  above  by  modifying  refinery 
operations  in  ways  other  than  installing 
major  refinery  uiiits. 

(3)  EPA  proposes  that  such  an 
adjustment  be  available  to  both' single- 
refinery  and  muhi-tefinery  refiners  and 
that  the  affected  refinery  of  a  multi- 
refinery  refiner  may  not  be  aggregated 
vdth  the  refirter's  other  refineries  for 
compliance  purposes. 

(4)  If  a  refiner  meets  the  above  criteria 
and  is  approved  for  a  baseline 
adjustment,  EPA  proposes  that  the 
baseline  adjustment  simply  amount  to 
setting  the  aimual  average  sulfur  and 
olefin  values  to  30ppm  and  1.0  volume 
percent,  respectively.  If  at  any  time  the 
refinery's  baseline  is  aggregated  with 
another  refiner's  baseline  for 
compliance  purposes,  the  applicable 
individual  baseline  would  revert  to  the 
unadjusted  baseline.  The  summer  and 
winter  values  would  each  also  be  set  to 
30  ppm  for  sulfur  and  1.0  volume 
percent  fior  olefins.  Comments  are 
requested  on  the  methodology  of  setting 
the  adj\isted  baseline  sulfur  and  olefin 
values.  An  alternative  approach  to 
setting  seasonal  values  for  sulfur  and 
olefins  would  be  to  maintain  the  actual 
(i.e.,  unadjusted)  proportion  of  summer 
to  winter  sulfur  and  olefin  values. 

As  with  the  baseline  adjiistment 
proposals  described  earlier,  EPA  expects 
minimal  negative  environmental  effects 
firom  allowing  baseline  adjustments 
imder  the  criteria  proposed  in  this 
section  due  to  the  small  niunber  of 
refiners  which  might  qualify  for  such  an 
adjiutment  and  the  small  amount  of 
additional  gasoline  that  would  be 
affected  by  the  proposed  baseline 
adjustments. 

V.  Stay  and  Reoonakleration  of  the 
Regulations 

A.  Authority  for  Stay  and 
Reconsideration 

The  administrative  stay  (which  is 
published  elsewhere  in  this  issue  of  the 


Federal  Register)  of  the  provisions 
concerning  JP— 4  and  certain  changes  in 
sweet  crude  oU  are  being  undertaken 
pursuant  to  section  307(d)(7)(B)  of  the 
Qean  Air  Act,  42  U.S.C  7607(d)(7)(B). 
That  provision  authorizes  the 
Adm^strator  to  stay  the  effectiveness 
of  a  rule  for  three  months  if  the  grounds 
for  an  objection  arose  after  the  period 
for  public  comment  and  if  the  objection 
is  of  central  relevance  to  the  outcome  of 
the  rule. 

The  grounds  for  an  objection  to  the 
criteria  for  an  individual  baseline 
adjustment  based  on  production  of  )P- 
4  jet  fuel  arose  after  the  end  of  the 
public  comment  period,  and  before  the 
time  allowed  for  seeking  judicial 
review.  Basically,  new  information  has 
been  submitted  to  EPA  concerning  the 
number  of  parties  potentially  affected  by 
the  criteria  adopted,  and  the  ability  of 
parties  with  more  than  one  refinery  to 
aggregate  baselines  and  thereby  avoid 
the  adverse  impacts  of  a  failure  to  obtain 
an  individual  baseline  adjustment.  This 
information  became  available  to  EPA 
after  the  final  criteria  were  adopted  by 
EPA,  and  are  directly  relevant  to  the 
basic  rationale  for  those  criteria.  This 
information  was  not  available  before 
that  time,  because  it  relates  to  the 
impact  of  the  final  criteria  adopted  by 
EPA  as  compared  to  the  proposed 
criteria. 

Similarly,  the  grounds  for  an 
objection  to  a  lac^  of  a  baseline 
adjustment  based  on  changes  in  the 
sulfur  level  of  available  crude  oil  arose 
after  expiration  of  the  period  for  public 
comment.  It  appears  that  the  sulnir 
levels  of  crude  have  changed 
significantly  since  1990  for  certain  areas 
of  the  country.  Until  EPA  issued  its  final 
rules  in  December  1993.  and  more 
information  was  obtained  on  the  sulfur 
levels  of  crude  that  would  be  available 
for  use  in  1995  and  later,  refiners  that 
have  historically  reUed  on  the 
availability  of  low  sulfur  crude  could 
not  identify  for  EPA  the  full  impact  of 
the  final  conventional  gasoline 
reqiiirements  on  their  ability  to  continue 
marketing  conventional  gasoline. 

Based  on  the  above,  and  the  Agency's 
interest  in  reconsidering  these 
provisions  through  rulemaking,  EPA  is 
issuing  a  three-month  administrative 
stay  (which  is  published  elsewhere  in 
this  issue  of  the  Federal  Register)  of  the 
effectiveness  of  the  following  rules,  with 
certain  conditions  keyed  to  the 
requirements  i»oposed  today.  The  stay 
is  structured  such  that  it  will  only  affect 
those  persons  who  meet  the 
requirements  proposed  today. 

First,  40  CFR  80.91(e)(7)(i)(A)  through 
(C)  is  being  stayed  for  three  months  for 
all  persons  that  meet  the  reqiurements 


proposed  today  regarding  §  80.91(e)(7). 
In  effect,  persons  who  meet  the 
proposedrequirements  would  be  able  to 
receive  a  baseline  adjustment  under 
§  80.91(e)(7)  if  they  also  met  the 
requirements  of  §  80.91(e)(7)(ii)  and  (iii). 
If  a  person  does  meet  these  conditions, . 
then  the  Agency  may  approve  a  baseline 
adjustment  imder  the  terms  of  this  stay, 
or  under  the  terms  of  any  stay  issued 
through  rulemaking. 

Second,  40  CFR  80.101  (b)(l)(ii)  is 
being  stayed  for  three  months  for  all 
persons  diat  meet  the  requirements 
proposed  today  as  a  new  §  80.91(e)(8), 
and  that  comply  with  an  annual  average 
sulfur  level  of  125%  of  the  compliance 
baseline  that  would  apply  imder  the 
new  $  80.gi(e)(8)  proposed  today.  (See 
the  Option  1  discussion  in  Section  m.B. 
above.)  In  effect,  the  stay  would  only 
affect  those  persons  who  meet  the 
proposed  requirements  for  a  baseline 
adjustment  and  who  also  meet  the 
annual  average  sulfur  level  for 
conventional  gasoline  that  would  apply 
if  they  received  a  baseline  adjustment 
imder  this  proposal. 

EPA  is  also  proposing  to  stay  these 
provisions  by  rule,  pending  completion 
of  this  rulemaking.  If  EPA  does  not 
finaliaw  the  changes  proposed  today, 
then  EPA  would  revise  any  such 
baseline  established  during  the  stay  to 
conform  with  the  final  action  taken  by 
the  Agency.  An  appropriate  time  period 
would  be  allowed  before  a  revised 
baseline  would  become  effiactive.  The 
terms  of  the  3  month  administrative  stay 
and  any  stay  issued  through  rulemaking 
would  apply  to  all  gasoline  produced 
from  January  1. 1995  throug|i  to  the  end 
of  any  such  stay. 

B.  Proposal  for  a  Stay  Pending 
Rulemaking 

As  described  earher,  EPA  is  issuing  a 
three  month  administrative  stay  of 
certain  provisions  pending 
reconsideration  by  the  Agoicy.  The 
authority  for  this  three  month 
administrative  stay  is  section 
307(d)(7)(B)  of  the  Act.  Since  EPA  may 
not  be  able  to  complete  its 
reconsideration  and  this  rulemaking 
during  this  time  period,  EPA  proposes 
to  extend  the  stay  imtil  final  action  is 
taken  on  the  regulatory  changes 
proposed  herein.  EPA  requests  public 
comment  on  this  extension  of  the  stay 
during  reconsideration  and  rulemaking. 

VI.  Confidentiality  of  Information 
Submitted  for  Individual  Baselines 

A.  Introduction 

The  final  regiilations  issued  by  EPA  in 
December  1993  determined  that  certain 
information  submitted  by  refiners  or 
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importers  would  not  be  considered 
confidential.  In  addition,  EPA  stated 
that  it  would  publish  a  portion  of  this 
information,  tliis  information  concerns 
the  individual  baseline  assigned  to 
refiners  and  importers  for  use  in  the 
conventional  and  reformulated  gasoline 
program,  as  well  as  information 
submitted  by  these  parties  in  their 
petition  for  a  baseline.  See  40  CFR 
80.93(b)(6). 

Persons  affected  by  this  provision 
sought  judicial  review,  objecting  to  the 
release  of  this  information  on  grounds  of 
business  confidentiality.  American 
Petroleum  Institute  v.  U.S. 
Environmental  Protection  Agency,  No. 
94-1138  (D.C.  Qr.),  and  consolidated 
case  Texaco,  Inc.  and  Star  Enterprises  v. 
U.S.  Environmental  Protection  Agency, 
No.  94-1143  (D.C.  Cir.).  Based  on 
discussions  with  these  parties,  EPA  has 
decided  to  reconsider  this  provision  and 
is  proposing  to  revise  it.  Under  the 
proposal,  only  a  portion  of  this 
information  would  be  pubUshed,  the 
exhaust  emissions  values  assigned  as  an 
individual  baseline.  Issues  concerning 
claims  of  business  confidentiality  for 
the  remaining  information  would  be 
resolved  under  EPA's  regulations  on 
"Confidentiality  of  Business 
Information,"  40  CFR  Part  2  subpart  B. 

B.  Background 

The  conventional  gasoline  regulations 
-  are  based  in  large'part  on  the  use  of 
individual  baselines  for  refiners  and 
importers,  while  their  use  in  the 
reformulated  gasoline  program  is 
limited  to  the  first  three  years  of  the 
program.  The  individual  baseline 
reflects  the  average  quality  of  a  refiner's 
or  importer's  gasoline  for  the  year  1990. 
The  standards  for  conventional  gasoline 
are  generally  expressed  in  terms  of  a 
refiner's  or  importer's  individual 
baseline,  so  that  compliance  with  the 
standards  is  measured  by  comparing 
current  production  of  conventional 
gasoline  against  the  individual  baseUne, 
on  an  annual  basis.  For  example,  under 
the  simple  model  for  conventional 
gasoline,  a  refiner's  annual  average  for 
exhaust  benzene  emissions  may  not 
exceed  their  compliance  baseline,  and 
the  annual  averages  for  sulfur,  olefins 
and  T-90  may  not  exceed  125  percent 
of  their  compliance  baseline  value  for 
these  parameters.  40  CFR  80.101(b)(1). 
In  most  cases,  the  compliance  baseline 
is  the  same  as  the  individual  baseline. 
40  CFR  80.101(f).  For  reformulated 
gasoline,  certain  standards  applicable 
diuring  1995  through  1997  are  also 
expressed  in  terms  of  a  refiner's  or 
importer's  individual  baseline.  40  CFR 
80.41(H)(2). 


EPA  assigns  an  individual  baseline 
after  reviewing  the  individual  baseline 
values  for  various  fuel  parameters,  the 
motor  vehicle  exhaust  emissions  levels 
calculated  from  such  parameters, 
individual  1990  baseline  gasoline 
voliunes,  and  the  blendstock  to  gasoline 
ratios  for  1990  through  1093,  all 
submitted  by  the  refiner  or  importer. 
This  information  would  be  deemed  not 
confidential  under  EPA's  current 
regulations.  In  addition,  under  the 
current  regulations,  EPA  would  publish 
the  individual  emissions  standard  for 
each  refiner  or  importer,  as  well  as  the 
sulfur,  olefins  and  T-90  standard  noted 
above.  40  CFR  80.93(b)(6). 

C.  Proposal 

EPA  remains  concerned  that  the 
emissions  standards  for  refiners  and 
importers  should  continue  to  be  public. 
Therefore,  EPA  is  proposing  to  publish 
the  individual  baseline  values  for 
exhaust  emissions  that  comprise  a 
refiner  or  importer's  standards.  EPA  is 
proposing  that  the  standards  for  sulfur, 
olefins  and  T-90  applicable  during  1995 
through  1997  not  be  published,  and  that 
the  reporting  requirements  be  revised  so 
a  refiner  or  importer  would  have  to  note 
whether  and  how  much  their  annual 
average  for  these  values  exceeded  their 
individual  baseline  value.  This  latter 
information  would  be  considered  non- 
confidential. This  would  effectively 
provide  the  same  benefits  as  publishing 
the  baseline  values  for  these  three 
parameters  as  it  would  clearly  show 
whether  a  refiner  or  importer  violated 
the  standards  applicable  for  these  fuel 
parameters.  In  addition,  requests  for 
release  of  other  baseline  information 
would  be  governed  by  the  regulations 
on  the  confidentiality  of  business 
information  at  40  CFR  Part  2  subpart  B. 
EPA  is  proposing  this  change  so  that  the 
factual  and  legal  issues  concerning 
disclosure  of  this  information  may  be 
resolved  on  a  case-by-case  basis  under 
EPA's  CBI  rules. 

For  a  discussion  of  industry  concerns 
regarding  this  issue  and  EPA's  rationale 
behind  its  proposal,  see  the  support 
document  for  this  rule,  "Regulation  of 
Fuels  and  Fuel  Additives:  Standards  for 
Reformulated  and  Conventional 
Gasoline — Detailed  Discussion  and 
Analysis".  Air  Docket  A-95-03. 

VII.  Environmental  and  Economic 
Impacts 

The  environmental  impacts  of  today's 
proposal  are  minimal,  as  discussed 
above.  Additionally,  economic  impacts 
are  generally  beneficial  to  affected 
refiners  due  to  the  additional  flexibiUty 
proposed  in  today's  notice.  Minimal 
anti-competitive  effects  are  expected. 


The  environmental  and  economic 
impacts  of  the  reformulated  gasoline 
program  are  described  in  the  Regulatory 
Impact  Analysis  supporting  the 
December  1993  rule,  which  is  available 
in  Public  Docket  A-92-12  located  at 
Room  M-1500,  Waterside  Mall  (ground 
floor),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460. 

Vm.  Public  Participation 

EPA  desires  full  public  participation 
in  arriving  at  its  final  decisions  and 
solicits  comments  on  all  aspects  of  this 
proposal.  Wherever  applicable,  full 
supporting  data  and  detailed  analysis 
should  also  be  submitted  to  allow  EPA 
to  make  maximum  use  of  the  comments. 
All  comments  should  be  directed,  by  (30 
days  after  publication]  to  the  EPA  Air 
Docket,  Docket  A-95-03  (See 
ADDRESSES). 

Any  proprietary  information  being 
submitted  for  the  Agency's 
consideration  should  be  markedly 
distinguished  from  other  submittal 
information  and  clearly  labelled 
"Confidential  Business  Information." 
Proprietary  information  should  be  sent 
directly  to  the  contact  person  listed 
above,  and  not  to  the  public  docket,  to 
ensiu-e  that  it  is  not  inadvertently  placed 
in  the  docket.  Information  thus  labeled 
and  directed  shall  be  covered  by  a  claim 
of  confidentiality  and  will  be  disclosed 
by  EPA  only  to  the  extent  allowed  and 
by  the  procedures  set  forth  in  40  CFR 
Part  2.  If  no  claim  of  confidentiality 
accompanies  a  submission  when  it  is 
received  by  EPA,  it  may  be  made 
available  to  the  public  without  further 
notice  to  the  commenter. 

DC.  Compliance  With  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  requires  federal  agencies  to 
examine  the  effects  of  their  regulations 
and  to  identify  any  significant  adverse 
impacts  of  those  regulations  on  a 
substantial  number  of  small  entities. 
Pursuant  to  section  605(bj  of  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
605(b),  the  Administrator  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  In  fact,  today's 
proposals  are  designed  to  promote 
successful  implementation  of  the  anti- 
dumping requirements  of  the 
reformulated  gasoline  program  for  all 
affected  parties  and  to  minimize  any 
adverse  competitive  impacts  by  virtue  of 
the  proposal  to  report  individual 
baseline  emissions  and  not  fuel 
parameters. 
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X.  AdministratiTe  Designation 

Pursuant  to  Executive  Order  12866, 
(58  PR  51735  (October  4, 1993))  the 
Agency  must  determine  whether  the 
regulatory  action  is  "significant"  and 
therefore  subject  to  OKffl  review  and  the 
requirements  of  the  executive  order.  The 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  notice  of  proposed  rulemaking 
is  not  a  "significant  regulatory  action". 

XI.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501  et  seq..  and 
implementing  regulations,  5  CFR  Part 
1320,  do  not  apply  to  this  action  as  it 
does  not  involve  the  collection  of 
information  as  defined  therein. 

XII.  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in  the 
aggregate;  or  by  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  action 
promulgated  today  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  milUon  or  more 
to  either  State,  local  or  tribal 


governments  in  the  aggregate,  or  to  the 
private  sector.  This  action  has  the  net 
effect  of  reducing  burden  of  the 
reformulated  gasoline  program  on   • 
regulated  entities.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action. 

Xni.  Statutory  Authority 

The  statutory  authority  for  the  actions 
proposed  today  is  granted  to  EPA  by 
Sections  114,  211  (c)  and  (k)  and  301  of 
the  Clean  Air  Act,  as  amended;  42 
U.S.C.  7414.  7545  (c)  and  (k),  and  7601. 

List  of  Subjects  in  40  CFR  Part  80 

Environmental  protection.  Air 
pollution  control.  Fuel  additives. 
Gasoline,  Motor  vehicle  pollution. 
Reporting  and  recordkeeping 
requirements. 

Dated:  May  25. 1995. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  80  of  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  80— REGULATION  OF  FUELS 
AND  FUEL  ADDITIVES 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  Sections  114,  211,  and  301(a)  of 
the  Clean  Air  Act  as  amended  (42  U.S.C. 
7414,  7545  and  7601(a)). 

2.  Section  80.75  is  amended  by 
removing  "and"  at  the  end  of  paragraph 
(b)(2)(ii)(F),  by  adding  a  semi-colon  in 
place  of  the  period  at  the  end  of 
paragraph  (b)(2)(ii)(G),  and  adding 
paragraphs  (b)(2)(ii)  (H),  (I),  and  (J)  to 
read  as  follows: 

§80.75    Reporting  requirements. 

***** 

(b)  *  *  * 

(2)*  *  * 

(ii)*  *  ' 

(H)  The  difference  between  the 
applicable  sulfur  content  standard 
imder  §  80.41(h)(2)(i)  in  parts  per 
million  and  the  average  sulfur  content 
in  parts  per  million,  indicating  whether 
the  average  is  greater  or  lesser  than  the 
applicable  standard; 

(I)  The  difference  between  the 
applicable  olefin  content  standard 
under  §  80.41(h)(2)(i)  in  volume  percent 
and  the  average  olefin  content  in 
vohune  percent,  indicating  whether  the 
average  is  greater  or  lesser  than  the 
applicable  standard;  and 

(J)  The  difference  between  the 
applicable  T90  distillation  point 
standard  under  §  80.41  (h)(2)(i)  in 
degrees  Fahrenheit  and  the  average  T90 


distillation  point  in  degrees  Fahrenheit, 
indicating  whether  the  average  is  greater 
or  lesser  than  the  applicable  standard. 

***** 

3.  Section  80.91  is  amended  by 
revising  paragraph  (e)(7)(i)  and  adding 
paragraphs  (e)(8)  and  (e)(9)  to  read  as 
follows: 

S  80.91    Individual  baseline  determination. 

***** 

(e)  *  *  * 
(7)*   *   * 

(i)  Baseline  adjustments  may  be 
allowed,  upon  petition  and  approval 
(per  §80.93),  if  a  refinery  produced  JP- 
4  jet  fuel  in  1990  and  all  of  the  following 
requirements  are  also  met: 

(A)  Refinery  type. 

(1)  The  refinery  is  the  only  refinery  of 
a  refiner  such  that  it  cannot  form  an 
aggregate  baseline  with  another  refinery 
(per  paragraph  (f)  of  this  section);  or 

(2)  The  refinery  is  one  refinery  of  a 
multi-refinery  refiner  for  which  all  of  its 
refineries  produced  JP-4  in  1990  and 
each  of  the  refineries  also  meets  the 
requirements  specified  in  paragraphs 
(e)(7)(i)  (B)  and  (C)  of  this  section;  or 

(5)  The  refinery  is  one  refinery  of  a 
multi-refinery  refiner  for  which  not  all 
of  the  refiner's  refineries  produced  JP- 
4  in  1990. 

(B)  No  refinery  of  the  refiner  produces 
reformulated  gasoline.  If  any  refinery  of 
the  refiner  produces  reformulated 
gasoline  at  any  time  in  a  calendar  year, 
the  compliance  baseline  of  all  its 
refineries  receiving  a  baseline 
adjustment  per  this  paragraph  (e)(7) 
shall  revert  to  each  refinery's 
unadjusted  baseline  for  that  year  and  all 
subsequent  years. 

(C)  1990  IP-4  to  gasoline  ratio. 

(1)  For  a  refiner  per  paragraph 
(e)(7)(i)(A)(l)  of  this  section,  the  ratio  of 
its  refinery's  1990  JP— 4  production  to  its 
1990  gasoline  production  must  equal  or 
exceed  0.15. 

(2)  For  a  refiner  per  paragraph 
(e)(7)(i)(A)(2)  of  this  section,  the  ratio  of 
each  of  its  refinery's  1990  JP-4 
production  to  its  1990  gasoline      \ 
production  must  equal  or  exceed  0.15. 

(5)  For  a  refiner  per  paragraph 
(e)(7)(i)(A)(3)  of  this  section,  the  ratio  of 
the  refiner's  1990  JP-4  production  to  its 
1990  gasoline  production  must  equal  or 
exceed  0.15,  when  determined  across  all 
of  its  refineries. 
***** 

(8)  Baseline  adjustments  due  to 
increasing  crude  sulfur  content. 

(i)  Baseline  adjustments  may  be 
allowed,  upon  petition  and  approval 
(per  §  80.93),  if  a  refinery  meets  all  of 
the  following  requirements: 

(A)  The  refinery  does  not  produce 
reformulated  gasoline.  If  the  refinery 


produces  reformulated  gasoline  at  any 
time  in  a  calendar  year,  its  compliance 
baseline  shall  revert  to  its  unadjusted 
baseline  values  for  that  year  and  all 
subsequent  years; 

(B)  Has  an  unadjusted  baseline  sulfur 
value  of  not  more  than  50  ppm; 

(C)  Is  not  aggregated  witti  one  or  more 
other  refineries  per  paragraph  (f)  of  this 
section.  If  a  refinery  which  received  an 
adjustment  per  this  paragraph  (e)(8) 
subsequently  is  included  in  an  aggregate 
baseline,  its  compliance  baseline  shall 
revert  to  its  unadjusted  baseline  values 
for  that  year  and  all  subsequent  years; 

(D)  Would  require  refinery 
improvements  of  at  least  $10  million  or 
10  percent  of  the  depreciated  value  of 
the  refinery  to  comply  with  its 
unadjusted  baseline; 

(E)  Can  show  that  it  could  not 
reasonably  or  economically  obtain  crude 
oil  from  an  alternative  source  that 
would  permit  it  to  produce 
conventional  gasoline  which  would 
comply  with  its  unadjusted  baseline; 

(F)  Has  experienced  at  least  a  25% 
increase  in  the  average  sulfur  content  of 
the  crude  oil  used  in  the  production  of 
gasoline  in  the  refinery  since  1990, 
calculated  as  follows: 


ASULF=adjusted  baseline  sulfur  value,  (b)  * 


(CSHI-CS90) 


CS90 


xlOO  =  CS%CHG 


Where: 

CSHI=highest  annual  average  crude 

slate  per  paragraph  (e){8)(ii)(B)  of 

this  section 
CS90=1990  annual  average  crude  slate 

sulfur  per  paragraph  (e)(8)(ii)(A)  of 

this  section. 
CS%CHG=percent  change  in  average 

sulfur  content  of  crude  slate; 
(G)  Can  show  that  gasoline  sulfur 
changes  are  directly  and  solely 
attributable  to  the  crude  sulfur  change, 
and  not  due  to  alterations  in  refinery 
operation  nor  choice  of  products. 

(ii)  The  adjusted  baseline  sulfur  value 
shall  be  calculated  as  follows: 

(A)  Determine  the  average  sulfur 
content  (ppm)  of  the  crude  slate  utilized 

.  in  the  production  of  gasoline  in  the 
refinery  in  1990; 

(B)  Determine  the  highest  crude  sulfur 
level  (ppm)  of  the  crude  slate  utihzed  in 
the  production  of  gasoline  in  the 
refinery  in  1994; 

(C)  l5etermine  the  adjusted  baseline 
sulfur  value  as  follows: 


wki 


CSHT 

ASULF  =  ^^^^  X  BSULF 

CS90 


ere 


JMI 


ppm  ^ 

BSULF=actual  baseline  sulfur  value, 

ppm 
CSHI=highest  crude  sulfur  (ppm)  per 

paragraph  (e)(8)(ii)(B)  of  this  section 
CS90=1990  armual  average  crude  slate 

sulfur  per  paragraph  (e)(8)(ii)(A)  of 

this  section 
(iii)  In  no  case  can  the  adjusted 
baseline  sulfur  value  determined  per 
paragraph  (e)(8)(ii)  of  this  section 
exceed  the  sulfur  value  specified  in 
paragraph  (c)(5)(iii)  of  this  section. 

(iv)  All  adjustments  made  pursuant  to 
this  paragraph  (e)(8)  must  be 
accompanied  by: 

(A)  Unadjusted  and  adjusted  fuel 
parameters  and  emissions;  and 

(B)  A  narrative  describing  the 
situation,  the  types  of  calculations,  and 
the  reasoning  supporting  the  types  of 
calculations  done  to  determine  the 
adjusted  values. 

(9)  Baseline  adjustment  for  low  sulfur 
and  olefins. 

(i)  Baseline  adjustments  may  be 
allowed,  upon  petition  and  approval 
(per  §  80.93),  if  a  refinery  meets  all  of 
the  following  requirements: 

(A)  The  unadjusted  annual  average 
baseline  sulfur  value  is  less  than  30 
ppm; 

(B)  The  unadjusted  annual  average 
baseline  olefin  value  is  less  than  1.0 
vol%; 

(C)  Would  require  refinery 
improvements  of  at  least  $10  million  or 
10  percent  of  the  depreciated  value  of 
the  refinery  to  comply  with  its 
unadjusted  baseline. 

(ii)  If  a  refinery  is  aggregated  with  one 
or  more  other  refineries  per  paragraph 
(f)  of  this  secfion,  then  no  adjustment 
per  this  paragraph  (e)(9)  shall  be 
allowed,  and  the  unadjusted  baseline 
shall  be  used  in  the  aggregated  baseline. 

(iii)  (A)  The  adjusted  baseline  shall 
have  an  annual  average  sulfur  value  of 
30  ppm,  and  an  annual  average  olefin 
value  of  1.0  vol%, 

(B)  The  adjusted  baseline  shall  have  a 
summer  sulfur  value  of  30  ppm,  and  a 
summer  olefin  value  of  1.0  vol%. 

(C)  The  adjusted  baseline  shall  have  a 
winter  sulfur  value  of  30  ppm,  and  a 
winter  olefin  value  of  1.0  voI%. 
***** 

4.  Section  80.93  is  amended  by 
revising  paragraph  (b)(6)  to  read  as 
follows: 

§80.93    Individuai  baseline  submission 
and  approval. 


(6)  Confidential  business  information. 

(i)  Upon  approval  of  an  individual 
baseline,  EPA  will  publish  the 
individual  annualized  baseline  exhaust 
emissions,  on  an  annual  average  basis, 
specified  in  paragraph  (b)(5)(ii)  of  this 
section.  Such  individual  baseline 
exhaust  emissions  shall  not  be 
considered  confidential.  In  addition,  the 
reporting  information  required  under 
§80.75(b)(2)(ii)  (H),  (I)  and  {]),  and 
§  80.105(a)(4)  (ii),  (iii)  and  (iv)  shall  not 
be  considered  confidential. 

(ii)  Information  in  the  baseline 
submission  which  the  submitter  desires 
to  be  considered  confidential  business 
information  (per  40  CFR  part  2,  subpart 
B)  must  be  clearly  identified.  If  no  claim 
of  confidentiality  accompanies  a 
submission  when  it  is  received  by  EPA, 
the  information  may  be  made  available 
to  the  public  without  further  notice  to 
the  submitter  pursuant  to  the  provisions 
of  40  CFR  part  2,  subpart  B. 
***** 

5.  Section  80.105  is  amended  by 
redesignating  paragraph  (a)(4)  as 
paragraph  (a)(4)(i)  and  adding 
paragraphs  (a)(4)  (ii),  (iii),  and  (iv)  to 
read  as  follows: 

§80.105    Reporting  requiremonts. 

(a)*  *  * 

(4)(i)*  •  • 

(ii)  If  using  the  simple  model,  the 
difference  between  the  applicable  sulfur 
content  standard  under  §80.101(b)(l)(ii) 
in  parts  per  million  and  the  average 
sulfur  content  in  parts  per  million, 
indicating  whether  the  average  is  greater 
or  lesser  than  the  applicable  standard; 

(iii)  If  using  the  simple  model,  the 
difference  between  the  applicable  olefin 
content  standard  under 
§80.101(b)(l)(iii)  in  volume  percent  and 
the  average  olefin  content  in  volume 
percent,  indicating  whether  the  average 
is  greater  Or  lesser  than  the  applicable 
standard;  and 

(iv)  If  using  the  simple  model,  the 
difference  between  the  applicable  T90 
distillation  point  standard  under 
§  80.101  (b)(l)(iv)  in  degrees  Fahrenheit 
and  the  average  T90  distillation  point  in 
degrees  Fahrenheit,  indicating  whether 
the  average  is  greater  or  lesser  than  the 
applicable  standard. 
***** 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Docket  No.  93-^WA-11] 

RIN  2120-AF56 

Proposed  Modification  of  the  Sait  Lake 
City  (SLC)  Class  B  Airspace  Area,  Salt 
Lalce  City,  Utah 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to 
modify  the  Salt  Lake  Qty  (SLC)  Class  B 
airspace  area,  Salt  Lake  City,  Utah.  This 
proposal  would  maintain  the  ceiling  of 
the  SLC  Class  B  airspace  area  at  10,000 
feet  mean  sea  level  (MSL);  subdivide 
and  redefine  existing  subareas  by 
altering  their  floors  and  boundaries 
except  for  Area  B;  and  create  additional 
areas  E,  F,  G,  H,  L  J,  K,  L.  and  M.  This 
proposal  would  improve  the  flow  of 
aviation  traffic  and  enhance  safety  in 
the  Salt  Lake  City  area,  while 
accommodating  the  concerns  of  the 
airspace  users. 

DATES:  Comments  must  be  received  on 
or  before  September  5, 1995. 

ADDRESSES:  Send  conunents  on  the 
proposal  in  triplicate  to  the  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
(AGC-IQ),  Airspace  Docket  No.  93- 
AWA-»-ll,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591.  Comments 
may  also  be  sent  electronically  to  the 
following  Internet  address: 
nprmcmts@mail.hq.faa.gov. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Norman  W.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATF- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9230. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 


Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
AWA-11."  The  postcard  will  be  date/ 
time  stamped  and  returned  tu  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  also  be  filed  in  the 
docket. 

Availability  of  NPRM 's 

Any  persons  may  obtiiin  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attention:  Public 
Inquiry  Center,  APA-220,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  or  by  calling 
(202)  267-3485.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Qrcular  No.  11-2A,  which 
describes  the  application  procedure. 

Related  Rulemaking  Actions 

On  May  21, 1970,  the  FAA  published 
Amendment  91-78  to  part  91  of  the 
Federal  Aviation  Regulations  (35  FR 
7782)  which  provided  for  the 
estabUshment  of  Terminal  Control  Areas 
(TCA's). 

On  Jime  21, 1988,  the  FAA  published 
a  final  rule  that  requires  aircraft  to  have 


Mode  C  equipment  when  operating 
within  30  nautical  miles  of  any 
designated  TCA  primary  airport  from 
the  surface  up  to  10,000  feet  MSL, 
except  aircraft  not  originally  certificated 
with  an  engine-driven  electrical  system, 
or  which  had  not  subsequently  been 
certified  with  such  a  system  installed 
(53  FR  23356). 

On  October  14, 1988,  the  FAA 
published  a  final  rule  that  revised  the 
classification  and  pilot/equipment 
requirements  for  conducting  operations 
in  a  TCA  (53  FR  40318).  Specifically, 
the  rule:  (a)  Established  a  single-class 
TCA;  (b)  required  the  pilot-in-command 
of  a  civil  aircraft  operating  within  a  TCA 
to  hold  at  least  a  private  pilot  certificate, 
except  for  a  student  pilot  who  has 
received  certain  documented  training; 
and  (c)  eliminated  the  helicopter 
exception  from  the  minimum 
navigational  equipment  requirements. 

On  December  17, 1991,  the  FAA 
published  a  final  rule  on  airspace 
reclassification  (56  FR  65655).  This 
airspace  reclassification,  which  became 
effective  September  16, 1993, 
discontinued  the  use  of  the  term 
"Terminal  Control  Area"  (TCA)  and 
replaced  it  with  the  designation  "Class 
B  airspace."  This  change  in  terminology 
is  reflected  in  this  proposed  rule. 

Background 

The  Class  B  airspace  (formerly  TCA) 
program  was  developed  to  reduce  the 
midair  collision  potential  in  the 
congested  airspace  surrounding  airports 
with  high  density  air  traffic  by 
providing  an  area  in  which  all  aircraft 
will  be  subject  to  certain  operating  rules 
and  equipment  requirements. 

The  density  of  traffic  and  the  type  of 
operations  being  conducted  in  the 
airspace  surrounding  major  terminals 
increase  the  probability  of  midair 
collisions.  In  1970,  an  extensive  study 
found  that  the  majority  of  midair 
collisions  occiured  between  a  general 
aviation  (GA)  aircraft  and  an  air  carrier, 
military  or  another  GA  aircraft.  The 
basic  causal  factor  common  to  these 
conflicts  was  the  mix  of  uncontrolled 
aircraft  operating  under  VFR  and 
controlled  aircraft  operating  under 
instrument  flight  rules  (IFR).  Class  B 
airspace  areas  provide  a  method  to 
accommodate  the  increasing  number  of 
IFR  and  VFR  operations.  The  regulatory 
requirements  of  Class  B  airspace  areas 
afford  the  greatest  protection  for  the 
greatest  number  of  people  by  giving  air 
traffic  control  (ATC)  increased 
capability  to  provide  aircraft  separation 
service;  thfs  minimizes  the  mix  of 
controlled  and  uncontrolled  aircraft.  To 
date,  the  FAA  has  established  9  total  of 
29  Class  B  airspace  areas;  the  SLC  Class 


B  airspace  area  was  established  on 
November  16, 1989  (54  FR  43786).  The 
FAA  is  proposing  to  take  action  to 
modify  or  implement  the  application  of 
these  proven  control  techniques  to  more 
airports  to  provide  greater  protection  of 
air  traffic  in  the  airspace  regions  most 
conunonly  used  by  passenger-carrying 
aircraft. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  B  airspace  areas  are 
published  in  Paragraph  3000  of  FAA 
Order  7400.9B  dated  July  18, 1994,  and 
effective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  B  airspace  area  listed  in 
this  dociunent  would  be  published 
subsequently  in  the  Order. 

The  standard  configuration  of  a  Class 
B  airspace  area  is  three  concentric 
circles  centered  on  the  primary  airport 
extending  to  10,  20,  and  30  nautical 
miles,  respectively.  The  standard 
vertical  limits  of  the  Class  B  airspace 
area  normally  should  not  exceed  12,000 
feet  MSL,  with  the  floor  established  at 
the  surface  in  the  inner  area  and  at 
levels  appropriate  to  containment  of 
operations  in  the  outer  areas.  Variations 
of  these  criteria  may  be  authorized 
contingent  upon  terrain,  adjacent 
regulatory  airspace,  and  factors  unique 
to  the  terminal  area. 

re-NPRM  Public  Input 

As  announced  in  the  Federal  Register 
on  September  2, 1992,  57  FR  40202,  a 
pre-NPRM  airspace  meeting  was  held  on 
October  28, 1992,  in  the  SaU  Lake  City 
area  to  provide  local  interested  airspace 
users  an  opportunity  to  present  input  on 
the  design  of  the  proposed  modification 
of  the  SLC  Class  B  airspace  area. 
Comments  were  received  from  local 
government  agencies,  private  pilots, 
user  groups,  and  local  airport 
authorities.  Pilot  groups  were  concerned 
with  three  primary  aviation  aspects  of 
the  proposal:  flight  congestion,  flights 
over  water  (Great  Salt  Lake),  and  flights 
in  close  proximity  to  nonparticipating 
aircraft  (hang  gliders).  All  comments 
were  considered  in  the  formulation  of 
this  proposed  modification,  and 
recommendations  were  incorporated,  in 
part,  in  this  proposed  modification. 

Both  the  verbal  and  written  comments 
along  with  the  FAA's  findings  are 
summarized  as  follows: 

1.  One  commenter  suggested  deleting 
a  portion  of  the  9,000  to  10,000  foot 
MSL  shelf  of  the  Class  B  airspace  area 
east  of  Salt  Lake  City  International 
Airport,  from  due  east  of  Skypark 
Airport  south,  to  3  miles  south  of 
Interstate  80  (1-80).  from  approximately 
laL  40''53'00"N.,  long.  111»53'30"  W., 
due  east  to  long.  lll<'45'00"  W.,  then 
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due  south  to  lat.  40'42'30"  N.,  then  due 
west  to  long.  lll''54'00"  W..  then  north 
along  the  present  Class  B  airapace  area 
boundary  to  the  point  of  origin.  The 
FAA  determined  that  the  Salt  Lake  City 
Terminal  Radar  Approach  Control 
(TRACON)  does  not  utihze  the  middle 
portion  of  that  9,000  to  10,000  foot  MSL 
shelf  to  contain  slow  climbing 
eastbound  commercial  aircraft  and 
deleting  that  area  would  permit  easier 
and  safer  access  to  both  the  Salt  Lake 
Valley  and  airports  to  the  east  of  the 
Wasatch  Range  by  VFR  aircraft. 

2.  Several  commenters  suggested 
raising  the  base  altitude  of  the  Class  B 
airspace  area  from  the  surface  to  7,600 
feet  MSL  west  of  Farmington  from 
Interstate  Highway  15  (1-15)  to  the 
power  line  along  the  shore  of 
Farmington  Bay.  These  commenters 
beUeve  this  would  permit  VFR  traffic  to 
transit  through  a  wider  corridor  and 
greatly  lessen  the  chance  of  a  midair 
collision.  This  proposal  would  retain 
the  present  eastern  boundary  of  the 
Class  B  airspace  area  but  would  raise 
the  base  altitude  to  7,600  feet  MSL  east 
of  the  power  line  and  would  require 
subdividing  this  sector  along  the  power 
line  from  its  intersection  with  the  Salt 
Lake  City  International  Instrument 
Landing  System/Distance  Measuring 
Equipment  (I-BNT)  13-mile  arc 
southward  along  the  power  line  to  the 
Skypark  Airport  "notch,"  (hereafter 
referred  to  as  exclusion  area)  then 
northeastward  along  the  exclusion  area 
to  1-15,  then  north  along  1-15  to  the  I- 
BNT  13-mile  arc,  then  along  the  arc  to 
the  point  of  origin.  The  suggestion  to 
raise  the  base  altitude  to  7,600  feet  was 
not  adopted,  because  the  FAA  is  altering 
the  exclusion  area  in  the  vicinity  of  the 
Skypark  Airport  by  raising  the  base 
altitude  from  5,300  feet  to  7,000  feet 
MSL  and  extending  the  boundary  to  the 
north  and  west.  This  would  provide 
more  airspace  for  VFR  traffic  transiting 
north  and  south,  thus  further  reducing 
the  potential  for  midair  collisions. 

3.  Several  commenters  suggested 
raising  the  altitude  of  Area  C  of  the 
Class  B  airspace  in  the  vicinity  of 
Riverton  from  6,000  to  7,000  feet  MSL, 
subdividing  this  area  along  12600  Street 
south,  and  raising  the  Class  B  airspace 
Area  C  south  of  12600  Street  south  to 
7,000  feet  MSL.  It  was  also 
recommended  that  the  floor  of  the  Class 
B  airspace  Area  D  in  the  southwest  area 
be  raised  from  7,000  to  8,000  feet  MSL 
and  this  area  subdivided  from  the 
intersection  of  the  Salt  Lake  City  167" 
radial  and  12600  Street  south  due  west 
along  long.  112''05'00'  W.,  then  due 
north  to  the  I-BNT  11-mile  arc,  then 
southeast  along  the  arc  to  long. 
112»09'00"  W.,  to  the  present  boundary 


of  the  Area  C  then  due  south  to  lat. 
40»27'30"  N.,  south  to  the  Class  B 
airspace  present  boundary,  then  north 
along  the  Salt  Lake  City  167°  radial  to 
the  Class  B  airspace  boundary  to  the 
point  of  origin.  These  suggested  altitude 
and  subdivision  changes  are  adopted. 
The  FAA  is  proposing  to  subdivide  Area 
C,  forming  Area  D  with  a  base  altitude 
of  6,000  feet  MSL  and  Area  F  with  a 
base  altitude  of  7,000  feet  MSL. 

4.  Several  commenters  recommended 
that  the  floor  of  Area  C  be  raised  from 
6,000  to  7,000  feet  MSL  in  the  area 
south  and  west  of  Magna  to  the  Garfield 
Stacks  to  eliminate  possible 
compression  caused  by  VFR  traffic 
transiting  in  this  area  along  the  shore 
line.  The  commenters  claim  that  most 
aircraft  do  not  have  flotation  equipment 
to  fly  off  shore  over  the  Great  Salt  Lake 
thus  making  this  area  congested  with 
opposite  direction  traffic.  The  FAA  is 
proposing  to  subdivide  this  area  and  to 
raise  the  base  altitude  from  6,000  to 
6,500  feet  MSL.  This  would  allow  more 
vertical  separation  with  recommended 
altitudes  and  transition  routes  that  are 
now  being  used  in  designated  areas 
within  the  SLC  Class  B  airspace  area. 
This  would  greatly  assist  with  VFR 
pilots  who  normally  fly  the  coastline  of 
the  Great  Salt  Lake  because  the  aircraft 
may  not  be  equipped  with  necessary 
flotation  equipment  to  fly  over  the  Great 
Salt  Lake.  This  not  only  would  enhance 
safety  within  this  congested  area,  but 
would  also  relieve  any  potential  traffic 
compression  around  the  Tooele  Valley 
Airport. 

5.  One  commenter  suggested  raising 
the  altitude  one  mile  east  of  the 
Antelope  Island  in  Area  A,  from  the 
surface  to  6,000  feet  MSL,  thus  helping 
to  relieve  any  compression  of  VFR 
traffic  off  shore  along  the  main 
coastline.  The  FAA  is  proposing  to  raise 
the  base  altitude  of  Area  A  from  the 
surface  to  6,000  feet  MSL.  Area  A  would 
become  a  portion  of  Area  K.  This  would 
provide  that  portion  of  airspace  ?long 
the  shoreline  to  allow  VFR  traffic  to 
traverse  Antelope  Island  and  remain 
over  land  for  most  of  this  route.  This  is 
particularly  important  for  single-engine 
aircraft  without  flotation  equipment. 

6.  One  pilot  suggested  that  more 
uncontrolled  airspace  is  required  in 
Area  C,  near  the  Point  of  the  Mountain, 
to  allow  aircraft  below  6.000  feet  MSL 
to  clear  the  hang  glider  area.  This  pilot 
asserts  that  departing  aircraft  are 
frequently  instructed  to  remain  below 
6,000  feet  MSL  east  of  1-15.  keeping 
aircraft  in  an  area  of  hang  gUding 
activity. 

Under  this  proposal,  the  airspace 
would  be  subdivided  into  two  separate 
areas.  The  floor  of  one  area,  proposed 
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Area  F,  would  be  raised  from  6,000  to 
7.000  feet  MSL.  thus  allowing  for  more 
vertical  airspace  for  the  transversing 
VFR  aircraft  traversing  the  constriction 
at  Point  of  the  MouJitain.  The  floor  of 
the  other  area,  proposed  Area  G,  would 
be  raised  from  7,000  to  8,000  feet  MSL, 
providing  more  vertical  airspace  for 
traversing  VFR  aircraft  in  this 
moimtainous  area.  Additionally,  this 
change  would  greatly  enhance  the 
utility  of  area  for  fli^t  instruction  and 
other  users. 

7.  Several  commenters  suggested 
eliminating  a  portion  of  Area  E  east  of' 
1-15  between  9,000  and  10,000  feet  MSL 
because  there  is  no  need  to  compress 
VFR  aircraft  in  this  area  of  the  Wasatch 
Mountains.  The  commenters  stated  that 
9,000  feet  MSL  is  too  restrictive  and 
forces  traflic  to  fly  the  canyons  in  order 
to  get  over  the  Wasatch  range.  The 
commenters  further  stated  that  the 
minimum  altitude  over  the  mountains 
should  be  raised  to  10,000  feet  MSL, 
establishing  a  VFR  traffic  flow  (such  as 
Immigration  Canyon  for  eastbound 
traffic  and  Parleys  Canyon  for 
westbound  traffic). 

The  FAA  determined  that  commercial 
traffic  is  not  heavy  in  this  area  of  Area 
E  and  that  deleting  the  middle  segment 
of  Area  I  would  permit  VFR  aircraft 
easier  and  safer  access  to  Salt  Lake 
Valley  and  airports  to  the  east  of  the 
Wasatch  Range. 

The  Proposal 

The  FAA  proposes  to  amend  14  Code 
of  Federal  Regulations  (CFR)  parts  71 
and  91  and  modify  the  Salt  Lake  City 
(SLC),  UT,  Class  B  airspace  area.  The 
decision  to  pursue  modifications  to  the 
existing  Class  B  airspace  area  was  based 
on  aviation  safety  and  operational 
efficiencies.  The  proposed  alteration, 
depicted  in  the  attached  chart,  considers 
the  ciirrent  Class  B  airspace  area  flight 
operations  and  terrain.  Specific  areas 
would  be  modified  as  follows: 

Area  A.  That  airspace  extending 
.upward  from  the  surface  to  and 
including  10,000  feet  MSL  beginning  at 
a  point  where  the  13-mile  arc  of  the  Salt 
Lake  City  International  Airport  Rimway 
17  Instrument  Landing  System  (ILS)  I- 
BNT ILS/DME  antenna  intercepts 
Interstate  15  (1-15),  extending  south  on 
1-15  until  intercepting  the  4.3-mile  arc 
from  the  Salt  Lake  City  International 
Airport,  extending  south  along  the  4.3- 
mile  arc  from  the  Salt  Lake  Qty 
International  Airport  imtil  intercepting 
1-15,  extending  south  on  1-15  until 
intercepting  the  11-mile  arc  of  the  I- 
BNT  ILS/DME  antenna  clockwise  until 
intercepting  the  Union  Pacific  railroad 
tracks,  extending  southwest  on  the 
Union  Pacific  railToad  tracks  until 


intercepting  the  13-mile  arc  of  the  I- 
B^4T  ILS/DME  antenna  clockwise  until 
the  point  of  beginning,  excluding  Areas 
C,  D,  K,  and  L  described  hereinafter. 

This  airspace  is  necessary  to 
accommodate  high  performance  traffic 
within  the  Salt  I^e  City  International 
Airport  and  to  provide  for  ingress/egress 
to  secondary  airports.  Reducing  the  area 
to  the  north  would  provide  sufficient 
airspace  for  VFR  traffic  transiting  over 
the  Skypark  Airport  area.  The  exclusion 
area  to  me  northeast  of  the  Salt  Lake 
City  Airport  in  the  vicinity  of  the 
Skypark  Airport  would  be  modified  by 
expanding  the  boundary  west  and 
northwest.  The  floor  would  be  raised 
from  5,300  to  7,000  feet  MSL  to  provide 
transiting  VFR  traffic  sufficient  airspace 
to  reduce  the  potential  for  midair 
collisions  between  northboimd  and 
southbound  traffic. 

Area  B.  That  airspace  extending 
upward  from  7,600  feet  MSL  to  and 
including  10,000  feet  MSL  between  the 
13-mile  radius  and  the  25-mile  radius  of 
the  I-BNT  ILS/DME  antenna,  excluding 
that  airspace  south  of  the  Union  Pacific 
railroad  tracks  and  that  airspace  east  of 
where  the  25-mile  arc  intercepts  the 
Ogden-Hinckley  Airport,  UT,  Airspace 
Class  D  airspace  area  and  the  Ogden, 
Hill  AFB,  UT,  Class  D  airspace  area 
until  intercepting  U.S.  Highway  89, 
extending  south  on  U.S.  Highway  89 
until  intercepting  the  11-mile  arc  of  the 
I-BNT  ILS/DME  antenna.  This  segment 
of  airspace  provides  sufficient  room  for 
aircraft  climbing  and  descending  into 
the  Salt  Lake  City  International  Airport. 

Area  C.  That  airspace  extending 
upward  from  6,500  feet  to  and  including 
10,000  feet  MSL  beginning  at  a  point 
where  the  11-mile  arc  of  the  I-BNT  ILS/ 
DME  antenna  intercepts  the  Union 
Pacific  raifroad  tracks  extending 
southwest  of  the  Union  Pacific  railroad 
tracks  until  intercepting  the  13-mile  arc 
of  the  I-BNT  ILS/DME  antenna 
clockwise  until  a  point  at  lat.  40°46'30" 
N,  long.  112°14'50"  W,  extending  east  to 
a  bend  on  1-80  at  lat.  40°46'30"  N,  long. 
112''08'48"  W,  then  southeast  to  the 
drive-in  theater  north  of  the  city  of 
Magna  at  lat.  40''43'00"  N,  long. 
112''04'48"  W.  then  southeast  to  the 
water  tank  at  lat.  40"40'00"  N.  long. 
112°03'33"  W,  extending  southeast  to  a 
point  at  lat.  40'39'20"  N,  long. 
112'02'33"  W,  extending  south  along 
long.  112°02'33"  W,  until  intercepting 
the  11-mile  arc  of  the  I-BNT  ILS/DME 
antenna  then  northwest  on  the  11 -mile 
arc  of  the  I-BNT  ILS/DME  antenna 
clockwise  to  the  point  of  begiiming. 

This  area  would  provide  more 
transition  routes  for  VFR  operations, 
particiilarly  for  aircraft  not  equipped 
with  the  required  flotation  equipment  to 


fly  over  the  Great  Salt  Lake. 
Additionally,  this  area  would  relieve  the 
potential  for  traffic  congestion  aroimd 
the  Tooele  Valley  Airport. 

Area  D.  That  airspace  extending 
upward  from  6,000  feet  MSL  to  and 
including  10,000  feet  MSL  beginning  at 
a  point  at  lat.  40<*39'20"  N,  long. 
112*02'33"  W,  extending  east  to  a  point 
at  lat.  40''39'20"  N.  long.  lll''58'13"  W, 
extending  south  along  long.  111'58'13" 
W,  until  intercepting  the  11 -mile  arc  of 
the  I-BNT  ILS/DME  antenna,  then 
counterclockwise  until  intercepting  I- 
15,  extending  south  on  1-15  until 
intercepting  a  line  at  lat.  40''31'05"  N, 
extending  west  on  lat.  40''31'05"  N,  imtil 
a  point  at  lat.  40''31'05"  N,  long. 
112°00'33"  W,  then  north  along  long. 
112''00'33"  W,  to  intercept  the  11-mile 
arc  of  the  I-BNT  ILS/DME  antenna  at 
lat.  40''35'22"N.  long.  112''00'33"  W. 
then  clockwise  on  the  11-mile  arc  of  I- 
BNT  ILS/DME  antenna  to  long. 
112°02'33"  N.  then  to  the  point  of 
beginning. 

This  area  is  currently  a  portion  of 
Area  C  and  would  be  redesignated  by 
this  proposal. 

Area  E.  That  airspace  extending 
upward  from  7,000  feet  MSL  to  and 
including  10,000  feet  MSL  beginning  at 
a  point  where  the  11-mile  arc  of  the  I- 
BNT  ILS/DME  antenna  intercepts  a  line 
at  long.  112°09'03"  W,  bounded  on  the 
west  by  long.  112''09'03"  W,  on  the 
south  by  a  line  at  lat.  40°31'05"  N,  to  a 
point  at  lat.  40»31'05"  N.  long. 
112''00'33"  W,  extending  north  to  lat. 
40''35'22"  N,  long.  112''00'33"  W,  then 
clockwise  on  the  11-mile  arc  of  the  I- 
BNT  ILS/DME  antenna  to  the  point  of 
beginning. 

This  area  is  currently  a  portion  of 
Area  D  and  would  be  redesignated  by 
this  proposal. 

Area  P.  That  airspace  extending 
upward  from  7,000  feet  MSL  to  and 
including  10,000  feet  MSL  beginning  at 
a  point  where  a  line  at  lat.  40°31'05"  N 
intercepts  1-15  extending  west  on  lat. 
40"'31'05"  N,  to  long.  112'00'33"  W, 
then  south  on  long.  112''00'33"  W,  to  lat. 
40°27'30"  N,  then  east  along  lat. 
40°27'30"  N.  to  1-15.  then  north  to  the 
point  of  beginning. 

This  area  is  currently  a  portion  of 
Area  D  and  would  be  redesignated  by 
this  proposal.  Additionally,  the  floor  of 
this  area  would  be  raised  from  6,000  to 
7,000  feet  MSL  to  provide  more  airspace 
for  the  VFR  aircraft  transiting  the  area 
of  Point  of  the  Mountain. 

Area  G.  That  airspace  extending 
upward  form  8,000  feet  MSL  to  and 
including  10,000  feet  MSL  beginning  at 
the  Bingham  Copper  Mine  at  lat. 
40*31'05"  N,  long.  112*09'03"  W, 
extending  south  to  lat.  40°27'30"  N. 
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long.  112»09'03"  W,  then  east  to  lat. 
40''27'30"  N,  long.  112''00'33"  W,  then 
north  to  lat.  40"*31'05"  N,  extending  west 
to  the  point  of  begiiining.  This  is  a 
subdivision  of  the  former  Area  D,  Salt 
Lake  City  Class  B  airspace  area.  The 
base  altitude  was  raised  frt>m  7,000  fiaet 
MSL  to  8,000  feet  MSL. 

This  area  is  a  portion  of  the  current 
Area  D  and  would  be  redesignated  by 
this  proposal.  Additionally,  the  floor  of 
this  area  would  be  raised  from  7,000  to 
8,000  feet  MSL  to  provide  more  airspace 
for  the  VFR  aircraft  transiting  this 
moimtainous  area  and  to  allow  space  for 
flight  instruction  activity  in  this  area. 

Area  H.  That  airspace  extending 
upward  bom  9,000  feet  MSL  to  and 
including  10,000  feet  MSL  beginning  at 
a  point  where  a  line  at  lat.  40''27'30"  N, 
intercepts  the  1-15  freeway,  extending 
south  along  1-15  to  lat.  40"'23'30"  N, 
extending  west  along  lat.  40''23'30"  N  to 
long.  lll''54'00"  W  thence  south  along 
long.  111'54'00"W  until  intercepting  the 
30-mile  arc  of  the  I-BNT  ILS/DME,  then 
clockwise  along  the  30-mile  arc  until 
intercepting  long.  112''06'00"  W,  until 
intercepting  lat.  40''23'30"  N,  extending 
west  along  lat.  40''23'30"  N  until  long. 
112''09'06"  W.  then  north  along  long. 
112''09'06"  W  until  intercepting 
40»27'30"  N.  extending  east  to  the  point 
of  beginning,  excluding  that  airspace 
contained  in  restricted  areas  R-6412A 
and  R-6412B  when  active. 

This  area  is  currently  area  F  and 
would  be  redesignated  as  Area  H  under 
this  proposal. 

Area  I.  That  airspace  extending 
upward  from  9,000  feet  MSL  to  and 
including  10,000  feet  MSL  beginning  at 
a  point  where  a  line  at  long.  111'45'03" 
W  intercepts  Interstate  84  (1-84), 
extending  south  on  long.  lll''45'03"  W, 
until  intercepting  lat.  40''31'05"  N, 
extending  west  until  intercepting  1-15, 
then  north  along  1-15  until  intercepting 
the  Salt  Lake  City  International  Airport 
4.3-mile  arc,  extending  north  along  the 
Salt  Lake  City  hitemational  Airport  4.3- 
mile  arc  until  intercepting  1-15,  then 
north  along  1-15  until  intercepting  U.S. 
Highway  89,  extending  north  along  U.S. 
Highway  89  until  intercepting  the 
Ogden,  Hill  AFB.  UT.  Class  D  airspace 
area,  then  north  along  the  Ogden,  Hill 
AFB,  UT,  Class  D  airspace  area  until 
intercepting  1-64,  extending  east  along 
1-84  until  the  point  of  beginning, 
excluding  that  block  of  airspace  east  of 
Salt  Lake  Qty  International  Airport 
between  lat.  40''52'16"  N,  and  lat. 
40«'42'00"  N.  This  area  is  currently  Area 
E  and  would  be  redesignated  as  Area  I 
under  thisproposal. 

Area  J.  That  airspace  extending 
upward  fix>m  7,800  feet  MSL  to  and 
including  10,000  feet  MSL  beginning  at 


a  point  where  the  25-mile  arc  of  the  I- 
BNT  ILS/DME  antenna  intercepts  the 
Ogden-Hinckley  Airport,  UT,  Class  D 
airspace  area  counterclockwise  along 
the  Ogden-Hinckley  Airport,  UT,  Class 
D  airspace  area  and  the  Ogden,  Hill 
AFB,  UT,  Class  D  airspace  area  until 
intercepting  the  25-mile  arc  of  the  I- 
BNT  ILS/DME  antenna  to  the  point  to 
beginning.  This  area  currently  is  Area  G 
and  would  be  redesignated  as  Area  J 
under  this  proposal. 

Area  K.  That  airspace  extending 
upward  from  6,000  feet  MSL  to  and 
including  10,000  feet  MSL  beginning  at 
a  point  on  the  13-mile  arc  of  the  I-BNT 
ILS/DME  antenna  at  lat.  4O''46'30"  N., 
long.  lll''14'5D"  W.,  extending  east  to 
the  bend  on  1-80  at  lat.  40*46'30"  N., 
long.  112"»08'48"  W.,  then  north  along 
long.  112-08'48"  W.,  until  intercepting 
the  13-mile  arc  of  the  I-BNT  ILS/DME 
antenna,  then  counterclockwise  along 
the  13-mile  arc  of  the  I-BNT  ILS/DME 
antenna  to  the  point  of  beginning. 

This  area  would  provide  more 
airspace  for  nonparticipating  aircraft, 
particularly  for  aircraft  not  equipped 
with  the  required  flotation  equipment  to 
fly  over  the  Great  Salt  Lake.  This  would 
assist  the  VFR  pilot  who  normally  flies 
the  coastline  of  the  Great  Salt  Lake 
because  the  aircraft  may  not  be 
equipped  with  flotation  equipment  to 
fly  over  the  Great  Salt  Lake. 

Area  L.  That  airspace  extending 
upward  from  7,000  feet  MSL  to  and 
including  10,000  feet  MSL  west  of  1-15 
bounded  on  the  south  by  Cudahy  Lane, 
on  the  west  by  Redwood  Road  until 
intercepting  the  Utah  Power 
Transmission  lines,  extending  northeast 
along  the  power  transmission  lines  until 
intercepting  the  13-mile  arc  of  the  I- 
BNT  ILS/DME  antenna  to  the  point  of 
beginning. 

This  area  would  be  expanded  to 
maintain  safety  for  north  and 
southbound  VFR  traffic. 

Area  M.  That  airspace  extending 
upward  from  9,000  MSL  to  and 
including  10,000  feet  MSL  beginning  at 
a  point  where  the  25-mile  arc  of  the  I- 
BNT  ILS/DME  intersects  the  1-15 
freeway  south  of  the  Ogden  Municipal 
Airport  extending  north  along  the  1-15 
fieeway  to  the  30-mile  arc  of  the  I-BNT 
ELS/DME,  thence  counterclockwise 
along  the  30-mile  are  to  long.  112''10'00" 
W,  then  south  along  long.  112'10'00"  W 
to  the  25-mile  arc  of  the  I-BNT  VLSI 
DME,  then  clockwise  along  the  25-mile 
arc  to  the  point  of  beginning. 

This  proposal  would  provide 


Regulatory  Evaluation  Summary 

The  FAA  has  detennined  that  this 
rulemaking  is  not  a  "significant 
regulatory  action"  as  defined  by 
Executive  Order  12866,  and  therefore  no 
Regulatory  Impact  Analysis  is  required. 
Nevertheless,  in  accordance  with  the 
Department  of  Transportation  policies 
and  procedures,  the  FAA  has  evaluated 
the  anticipated  costs  and  benefits, 
which  are  summarized  below.  For  more 
detailed  economic  information,  see  the 
full  regulatory  evaluation  contained  in 
the  docket. 

Benefit-Cost  Analysis 

This  regulatory  evaluation  analyzes 
the  potential  costs  and  benefits  of 
proposed  modifications  to  the  Salt  Lake 
City  International  Airport,  Utah.  Class  B 
airspace  area.  These  proposed 
modifications  would  raise  the  floor  of 
the  Class  B  airspace  in  areas  A,  C,  and 
D  and  reduce  the  lateral  boimdaries  east 
of  the  airport  in  area  E  to  enhance  safe 
and  efficient  VFR  traffic  operations.  The 
new  floor  altitudes  would  be  raised  by 
as  much  as  500  to  6,000  feet  MSL  in 
areas  A,  C,  and  D  without  changing  the 
original  lateral  boundaries.  The  original 
areas  of  the  Class  B  airspace  would  be 
subdivided  and  renamed  as  A,  K,  and  L 
(from  A);  C,  D,  and  F  (from  C);  E  and 
G  (from  D);  H  (ftt)m  F);  and  I  (from  E). 
These  modifications  would  provide 
additional  airspace  for  VFR  traffic 
operations.  Also,  an.area  of  controlled 
airspace  (area  M)  would  be  added  to  the 
north,  and  the  lateral  boundaries  of  area 
H  would  be  expanded  to  the  south  with 
floor  and  ceiling  aUitudes  of  9,000  and 
10,000  feet  MSL  respectively.  These  two 
proposed  modifications  are  designed  to 
provide  additional  controlled  airspace 
for  new  instrument  flight  rules  (IFR) 
procedures  to  the  new  parallel 
instrument  runway  that  is  scheduled  to 
open  in  the  latter  part  of  1995.  The  Salt 
Lake  City  Tower/Tracon  (SLC  ATCT) 
has  determined  that  the  above 
modifications  would  not  adversely 
impact  their  ability  to  monitor  and 
control  IFR  and  VFR  traffic  in  the  Class 
B  airspace. 

The  NPRM  would  enhance  aviation 
safety  and  operational  efficiency  by 
lowering  the  risk  of  midair  collisions, 
while  accommodating  the  legitimate 
concerns  of  system  users.  The  proposed 
modifications  to  the  Salt  Lake  City  Class 
B  airspace  would  provide  VFR  traffic 
with  more  operating  room,  aid 
controllers  vectoring  IFR  traffic  to  and 


additional  controlled  airspace  for  new-~-_icom  the  new  parallel  instrument 
instrument  approach  procedures  to  the       runway,  and  improve  the  SLC  ATCT's 
new  parallel  instrument  nmway,  16  ability  to  separate  controlled  and 

Right— 34  Left  at  the  Salt  Lake  City  uncontrolled  aircraft  near  the  floor  and 

International  Airport.  lateral  boundaries  of  the  airspace.  The 
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FAA  determined  that  implementing 
these  proposed  modifications  would  not 
impose  any  additional  costs  on  either 
the  agency  or  aircraft  operators.   . 

Cost 

The  FAA  has  determined  that  the 
implementation  of  the  NPRM  would  not 
impose  any  additional  cost  on  either  the 
agency  or  aircraft  operators  for  the 
reasons  discussed  below. 

In  terms  of  the  FAA,  the  NPRM  would 
not  impose  any  additional 
administrative  costs  for  personnel, 
faciUties,  or  equipment.  This  assessment 
is  based  on  the  fact  that  the  proposed 
modification  would  not  increase  the 
volume  of  air  traffic  using  the  SLC  Class 
B  airspace.  The  simultaneous 
contraction  and  expansion  of  the  Class 
B  airspace  would  not  dramatically 
change  the  overall  size  of  the  airspace 
and  would  not  impose  additional 
workloads  on  ciurent  personnel  and 
equipment  resources.  Required 
revisions  to  aeronautical  charts  would 
be  accomplished  during  normal  charting 
cycles.  Therefore,  no  additional  costs 
beyond  routine  0{>erating  expenses 
would  be  imposed. 

Costs  to  Aircraft  Operators 

The  proposed  modifications  should 
impose  Uttle  if  any,  additional  cost  such 
as  required  avionics  equipment, 
installation,  or  circumnavigation.  Many 
aHected  GA  aircraft  operators  are 
assumed  to  already  have  the  types  of 
avionic  equipment  (such  as  an  operable 
two-way  radio  and  VOR)  required  for 
entering  a  Class  B  airspace  area.  The 
only  aircraft  without  Mode  C 
transponders  would  be  aircraft  not 
originally  certified  with  an  engine- 
driven  electrical  system  or  not 
subsequently  certified  with  such  a 
system  installed.  These  potential  costs 
to  aircraft  operators  without  Mode  C 
transponders  have  already  been 
accounted  for  by  the  Mode  C  rule. 

Additionally,  the  proposed 
modifications  should  not  adversely 
impact  aircraft  operators  who  routinely 
operate  under  IFR,  primarily  large  air 
carriers,  business  jets,  commuters  and 
air  taxis,  nor  should  the  proposed 
modifications  impose  substantial  cost  to 
VFR  users. 

Benefits 

The  proposed  modifications  are 
expected  to  generate  benefits  primarily 
in  the  form  of  safety  enhancements  to 
the  aviation  commimity  and  the  flying 
public.  Such  benefits  include  reduced 
aviation  fatalities  and  property  damages 
as  a  result  of  a  lowered  ri^  of  midair 
collisions.  The  proposed  changes  would 
enable  VFR  airoaft  to  cirommavigate 


the  SLC  Qass  B  airspace  area 
operations,  thereby  enhancing 
operational  efficiency. 

Conc7iision 

In  view  of  the  negligible  cost  of 
compliance  and  the  benefits  of 
enhanced  aviation  safety  and  increased 
operational  efficiency,  the  FAA  has 
determined  that  the  proposed 
modifications  would  be  cost-beneficial. 

Regulatopry  Flexibility  Determination 

The  Regulatory  FlexibiUty  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
btudened  by  Federal  regulations.  The 
RFA  requires  a  Regulatory  Flexibility 
Analysis  if  an  NPRM  would  have  "a 
significant  economic  impact  on  a 
substantial  number  of  small  entities." 
FAA  Order  2100.14A  outlines  the  FAA's 
procedures  and  criteria  for 
implementing  the  RFA.  A  substantial 
number  of  small  entities  is  defined  as  a 
number  that  is  11  or  more  and  which  is 
more  than  one-third  of  the  small  entities 
subject  to  the  NPRM.  The  only 
potentially  affected  small  entities  would 
be  unscheduled  air  taxis  owning  nine  or 
fewer  aircraft  and  flight  training  schools 
around  the  Oquirrh  Mountains.  The 
NPRM  would  maintain  aviation  safety 
and  operational  efficiency  for  VFR 
traffic  while  imposing  negligible 
additional  costs  or  requirements. 
Therefore,  the  NPRM  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

International  trade  Impact  Assessment 

The  proposed  rule  would  neither  have 
an  effect  on  the  sale  of  foreign  aviation 
products  or  services  in  the  United 
States,  nor  the  sale  of  United  States 
products  or  services  in  foreign 
countries.  The  proposed  rule  would 
impose  negligible  costs  on  aircraft 
operators  or  aircraft  manufacturers 
(United  States  or  foreign). 

Federalism  Implications 

This  proposed  rule  would  not  have 
substantial  direct  effects  on  the  States, 
the  relationship  between  the  national 
government  and  the  States,  or  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612 
(52  FR  41695;  October  30, 1987),  it  is 
determined  that  this  proposed  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Fednalism  Assessmoit. 


Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  requests 
requiring  approval  of  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

International  Civil  Aviation 
Organization  (ICAO)  and  Joint  Aviation 
Regulations  (JAR) 

The  FAA  has  determined  that  this 
proposal,  if  adopted,  would  not  conflict 
with  any  international  agreements  of  the 
United  States. 

Conclusion 

For  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Assessment,  the  FAA  has  determined 
that  this  proposed  regulation  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866.  In  addition,  the   , 
FAA  certifies  that  this  proposed 
regulation  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  This  proposed 
regulation  is  not  considered  significant 
under  DOT  Order  2100.5,  Policies  and 
Procedures  for  SimpHfication,  Analysis 
and  Review  of  Regulations.  A  final 
regulatory  evaluation  of  the  proposed 
regulation,  including  a  final  Regulatory 
Flexibility  Determination  and 
International  Trade  Impact  Analysis  has 
been  placed  in  the  docket.  A  copy  may 
be  obtained  by  contacting  the  person 
identified  under  FOR  FURTHER 
mf  ORMAT10N  CONTACT. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103, 40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Oder  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 


September  16, 1994,  is  amended  as 
follows: 

Paragraph  3000— Subpart  B-Class  B  Airspace 

ANM  UT  B  Salt  Lake  City,  UT  (Revised] 

Salt  Lake  City  International  Airport 
(Lat.  40»47'12"  N,  long.  lll''58'08"  W) 

Salt  Lake  City  Interaational  Airport  Runway 
17  ILS  (I-BNT)  ILS/DME  Antenna 
(Lat  40'46'10"  N,  long.  111»57'44"  W) 

Boundaries 


,  Area  A.  That  airspace  extending 
upward  from  the  surface  to  and 
including  10,000  feet  MSL  beginning  at 
a  point  where  the  13-mile  arc  of  the  Salt 
Lake  City  International  Airport  Runway 
17  ILS  (I-BNT)  instrument  landing 
system/distance  measuring  equipment 
(ILS/DME)  antenna  intercepts  Interstate 
15  (1-15),  extending  south  on  1-15  until 
intercepting  a  4.3-mile  arc  ft-om  the  Salt 
Lake  City  International  Airport, 
extending  south  along  the  4.3-mile  arc 
from  the  Salt  Lake  City  International 
Airport  until  intercepting  1-15, 
extending  south  on  1-15  until 
intercepting  the  11-mile  arc  of  the  I- 
BNT  ILS/DME  antenna  clockwise  until 
intercepting  the  Union  Pacific  railroad 
tracks,  extending  southwest  on  the 
Union  Pacific  railroad  tracks  until 
intercepting  the  13-mile  arc  of  the  I- 
BNT  ILS/DME  antenna  clockwise  until 
the  point  of  beginning,  excluding  Areas 
C,  D,  K,  and  L  described  hereinafter. 

Area  B.  That  airspace  extending 
upward  from  7,600  feet  MSL  to  and 
including  10,000  feet  MSL  between  the 
13-mile  radius  and  the  25-mile  radius  of 
the  I-BNT  ILS/DME  antenna,  excluding 
that  airspace  south  of  the  Union  Pacific 
railroad  tracks  and  that  airspace  east  of 
where  the  25-mile  arc  intercepts  the 
Ogden-Hinckley  Airport,  UT,  Class  D 
airspace  area  and  the  Ogden,  Hill  AFB, 
UT,  Class  D  airspace  area  until 
intercepting  U.S.  Highway  89,  extending 
south  on  U.S.  Highway  89  until 
intercepting  the  11-mile  arc  of  the  I- 
BNT  ILS/DME  antenna. 

Area  C.  That  airspace  extending 
upward  from  6,500  feet  MSL  to  and 
including  10,000  feet  MSL  beginning  at 
a  point  where  the  11-mile  arc  of  the  I- 
BNT  ILS/DME  antenna  intercepts  the 
Union  Pacific  railroad  tracks  extending 
southwest  on  the  Union  Pacific  raihoad 
tracks  until  intercepting  the  13-mile  arc 
of  the  I-BNT  ILS/DME  antenna 
clockwise  until  a  point  at  lat.  40''46'30" 
N,  long.  112«14'50"  W,  extending  east  to 
a  bend  on  Interstate  80  (1-80)  at  lat.. 
40''46'30"  N,  long.  112''08'48"  W,  then 
southeast  to  the  drive-in  theater  north  of 
the  city  of  Magna  at  lat.  40°43'00"  N, 
long.  112«'04'48"  W,  then  southeast  to 
the  water  tank  at  lat.  40''40°00"  N,  long. 


112''03'33"  W,  extending  southeast  to  a 
point  at  lat.  40''39'20"  N,  long. 
112'02'33"  W,  extending  south  along 
long.  112°02'33"  W,  until  intercepting 
the  11-mile  arc  of  the  I-BNT  ILS/DME 
antenna  then  northwest  on  the  11-mile 
arc  of  the  I-BNT  ILS/DME  antenna 
clockwise  to  the  point  of  beginning. 

Area  D.  That  airspace  extending 
upward  from  6,000  feet  MSL  to  and 
including  10,000  feet  MSL  beginning  at 
a  point  at  lat.  40''39'20"  N.  long. 
112"'02'33"  W,  extending  east  to  a  point 
at  lat.  40»39'20"  N,  long.  111°58'13"  W, 
extending  south  along  long.  lll'SS'lS" 
W,  until  intercepting  the  11-mile  arc  of 
the  I-BNT  ILS/DME  antenna,  then 
counterclockwise  until  intercepting  I- 
15,  extending  south  on  1-15  until 
intercepting  a  line  at  lat.  40"'31'05"  N, 
extending  west  on  lat.  40''31'05"  N,  until 
a  point  at  lat.  40''31'05"  N.  long. 
112''00'33"  W,  then  north  along  long. 
112''00'33"  W,  to  intercept  the  11-mile 
arc  of  the  I-BNT  ILS/DME  antenna  at 
lat.  40''35'22"  N,  long.  112''00'33"  W, 
then  clockwise  on  the  11-mile  arc  of  I- 
BNT  ILS/DME  antenna  to  long. 
112'02'33"  N,  then  to  the  point  of 
beginning. 

Area  E.  That  airspace  extending 
upward  from  7,000  feet  MSL  to  and 
including  10,000  feet  MSL  beginning  at 
a  point  where  the  11-mile  arc  of  the  I- 
BNT  ILS/DME  antenna  intercepts  a  line 
at  long.  112»09'03"  W,  bounded  on  the 
west  by  long.  112''09'03"  W,  on  the 
south  by  a  fine  at  lat.  40'31'05"  N,  to  a 
point  at  lat.  40''31'05"  N.  long. 
112''00'33"  W,  extending  north  to  lat. 
40''35'22"  N,  long.  112''00'33"  W,  then 
clockwise  on  the  11-mile  arc  of  the  I- 
BNT  ILS/DME  antenna  to  the  point  of 
beginning. 

Area  F.  That  airspace  extending 
upward  from  7,000  feet  MSL  to  and 
including  10,000  feet  MSL  beginning  at 
a  point  where  a  line  at  lat.  40''31'05"  N, 
intercepts  1-15  extending  west  on  lat. 
40''31'05"  N,  to  long.  112''00'33"  W, 
then  south  on  long.  112''00'33"  W,  to  lat. 
40°27'30"  N,  then  east  along  lat. 
40<'27'30"  N,  to  1-15.  then  north  to  the 
point  of  beginning. 

Area  G.  That  airspace  extending 
upward  from  8,000  to  MSL  to  and 
including  10,000  feet  MSL  beginning  at 
the  Bingham  Copper  Mine  at  lat. 
40''31'05"  N.  long.  112''09'03"  W. 
extending  south  to  lat.  40''27'30"  N, 
long.  112''09'03"  W.  then  east  to  lat. 
40''27'30"N,  long.  112''00'33"  W,  then 
north  to  lat.  40''31'05"  N,  extending  west 
to  the  point  of  beginning. 

Area  H.  That  airspace  extending 
upward  fix)m  9,000  feet  MSL  to  and 
including  10,000  feet  MSL  beginning  at 
a  point  where  a  line  at  lat.  40''27'30"  N 
intercepts  the  1-15  freeway,  extending 


south  along  1-15  to  lat.  40"*23'30"  N, 
extending  west  along  lat.  40''23'30"  N  to 
long.  lll»54'00"  W  thence  south  along 
long.  lll<'54'00"  W,  until  intercepting 
the  30-mile  arc  of  the  I-BNT  ILS/DME, 
then  clockwise  along  the  30-mile  arc 
until  intercepting  long.  112"'06'00"  W 
then  north  along  long.  112''06'00"  W 
until  intercepting  lat.  40°23'30"  N, 
extending  west  along  lat.  40''23'30"  N, 
until  along  long.  112»09'06"  W,  then 
north  along  long.  112'09'06"  W  until 
intercepting  lat.  40''27'30"  N  extending 
east  to  the  point  of  beginning,  excluding 
that  airspace  contained  in  Restricted 
Areas  R-6412A  and  R-6412B  when 
active. 

Area  I.  That  airspace  extending 
upward  from  9,000  feet  MSL  to  and 
incUiding  10.000  feet  MSL  beginning  at 
a  point  where  a  line  at  long.  111»45'03" 
W,  intercepts  Interstate  84  (1-84), 
extending  south  on  long.  IIIMS'OS"  W, 
until  intercepting  lat.  40°31'05"N, 
extending  west  until  intercepting  1-15, 
then  north  along  1-15  until  intercepting 
the  Salt  Lake  City  International  Airport 
4.3-mile  arc,  extending  north  along  the 
Salt  Lak«  City  International  Airport  4.3- 
mile  arc  until  Intercepting  1-15,  then 
north  along  1-15  until  intercepting  U.S. 
Highway  89,  extending  north  along  U.S. 
Highway  89  until  intercepting  the 
Ogden,  Hill  AFB.  UT.  Class  D  airspace 
area,  then  north  along  the  Ogden,  Hill 
AFB,  UT,  Class  D  airspace  area  until 
intercepting  1-84,  extending  east  along 
1-84  until  the  point  of  beginning, 
excluding  that  block  of  airspace  east  of 
Salt  Lake  City  International  Airport 
between  lat.  40''52'16"  N.  and  lat. 
40"'42'00"  N. 

Area  J.  That  airspace  extending 
upward  from  7,800  feet  MSL  to  and 
including  10.000  feet  MSL  beginning  at 
a  point  where  the  25-mile  arc  of  the  I- 
BNT  ILS/DME  antenna  intercepts  the 
Ogden-Hinckley  Airport,  UT,  Class  D 
airspace  area  counterclockwise  along 
the  Ogden-Hinckley  Airport,  UT,  Class 
D  airspace  area  and  the  Ogden,  Hill 
AFB,  UT,  Class  D  airspace  area  until 
intercepting  the  25-mile  arc  of  the  I- 
BNT  ILS/DME  antenna  to  the  point  of 
beginning. 

Area  K.  That  airspace  extending 
upward  from  6,000  feet  MSL  to  and 
including  10,000  feet  MSL  beginning  at 
a  point  on  the  13-mile  arc  of  the  I-BNT 
ILS/DME  antenna  at  lat.  40°46'30"  N, 
long.  111"'14'50"  W,  extending  east  to 
the  bend  on  1-80  at  lat.  40°46'30"  N, 
long.  112''08'48"  W.  then  north  along 
long.  112"'08'48"  W,  until  intercepting 
the  13-mile  arc  of  the  I-BNT  ILS/DME 
antenna,  then  counterclockwise  along 
the  13-mile  arc  of  the  I-BNT  ILS/DME 
antenna  to  the  point  of  beginning. 
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Area  L.  That  airspace  extending 
upward  from  7,000  feet  MSL  to  and 
including  10,000  feet  MSL  west  of  1-15 
bounded  on  the^  south  by  Cudahy  Lane, 
on  the  west  by  Redwood  Road  until 
intercepting  the  Utah  Power 
Transmission  lines,  extending  northeast 
along  the  power  transmission  lines  until 
intercepting  the  13-mile  arc  of  the  I- 
BNT ILS/DME  antenna  to  the  point  of 
beginning. 


Area  M.  That  airspace  extending 
upward  from  9.000  MSL  to  and 
including  10,000  feet  MSL  beginning* at 
a  point  where  the  25-mile  arc  of  the  I- 
BNT  ILS/DME  intersects  the  1-15 
freeway  south  of  the  Ogden  Mimicipal 
Airport  extending  north  along  the  1-15 
freeway  to  the  30-mile  arc  of  the  I-BNT 
ILS/DME,  thence  counterclockwise 
along  the  30-mile  arc  to  long.  IIZ^IO'OO" 
W,  then  south  along  long.  112''10'00"  W 
to  the  25-mile  arc  of  the  I-BNT  ILS/ 


DME,  then  clockwise  along  the  25-mile 
arc  to  the  point  of  beginning. 

Issued  in  Washington,  DC,  on  July  31, 
1995. 

Nancy  B.  Kaiinowski. 
Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 
Appendix — Salt  Lake  City  International 
Airport  Class  B  Airspace  Areas 

Note:  This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 

BtLLMG  CODE  4910-13-M 


SALT  LAKE  CITY  INTERNATIONAL  AIRPORT 
CLASS  B  AIRSPACE  AREA 
Field  Elevation  -  4227  feet 
(  Not  to  be  used  for  navigation)  - 


Bollndar 
Tooele  Veilty 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171, 172, 173  and  178 

[Docket  No.  HM-181E;  Amdt  Nos.  171-134, 
172-142, 173-243, 178-108] 

BIN  2137-AC23 

Intermediate  Bull(  Containers  for 
Hazardous  Materials 

AQENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Final  rule;  revisions  and 
response  to  petitions  for 
reconsideration. 

SUMMARY:  This  amendment  makes 
revisions  to  a  final  rule  published  in  the 
Federal  Register  under  Docket  HM- 
181E  (59  FR  38040.  July  26. 1994)  in 
response  to  a  number  of  petitions  for 
reconsideration.  This  document  also 
clarifies  and  makes  corrections  to  the 
final  rule.  That  final  rule  established 
requirements  for  the  construction, 
maintenance  and  use  of  intermediate 
bulk  containers  (IBCs)  for  the 
transportation  of  hazardous  materials. 
These  changes  respond  to  petitions  for 
reconsideration  regarding  IBC 
authorizations,  design,  construction  and 
use,  and  align  requirements  for  IBCs 
with  revisions  in  the  8th  edition  of  the 
U.N.  Recommendations  on  the 
Transport  of  Dangerous  Goods  and  the 
27th  revision  of  the  International 
Maritime  Organization's  International 
Maritime  Dangerous  Goods  (IMDG) 
Code. 

DATES:  This  amendment  is  effective  on 
October  1,  1995.  However,  immediate 
compliance  with  the  regulations  as 
amended  herein  is  authorized. . 

Incorporation  by  reference:  The 
incorporation  by  reference  listed  in  this 
final  rule  is  approved  by  the  Director  of 
the  Office  of  the  Federal  Register  as  of 
October  1. 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Potter,  Office  of  Hazardous  Materials 
Standards,  (202)  366-8553  or  William 
Gramer,  Office  of  Hazardous  Materials 
Technology,  (202)  366-4545.  RSPA, 
U.S.  Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington  DC 
20590-0001. 

SUPPt.EMENTARY  INFORMATION:  On  July 
26. 1994.  the  Research  and  Special 
Programs  Administration  published  a 
final  rule  under  Docket  HM-181E  (59 
FR  38040)  that  revised  the  Hazardous 
Materials  Regulations  (HMR;  49  CFR 
Parts  171-180)  by  incorporating 
requirements  for  the  construction, 
maintenance  and  use  of  IBCs  for  the 


transportation  of  hazardous  materials.  In 
response  to  29  petitions  for 
reconsideration,  this  document  revises, 
clarifies  and  makes  corrections  to  the 
final  rule.  Petitioners  recommended 
revisions  to:  (1)  The  policy  stated  in  the 
preamble  at  59  FR  38040  addressing 
exemption  packagings  affected  by  this 
final  rule;  (2)  the  special  provisions  for 
IBCs  contained  in  §  172.102;  (3)  the 
provision  for  the  manufacture  and  use 
of  DOT  specification  56  and  57  portable 
tanks  provided  in  §  173.32(d);  (4) 
operational  requirements  for  reuse  of 
IBCs  in  §  173.35(b);  (5)  generic 
authorizations  for  use  of  IBCs  in 
§§  173.240,  173.241.  173.242,  and 
173.243;  (6)  standards  for  rigid  plastic 
and  composite  IBCs  in  §§  178.706  and 
178.707;  (7)  responsibility  for  the 
performance  of  UN-certified  IBCs  in 
§  178.801(b);  (8)  testing  and  certification 
of  IBCs  in  §  178.803;  and  (9)  application 
of  the  IBC  vibration  test  in  §  178.819. 

Several  petitions  relating  to  IBC 
commodity  authorizations,  such  as 
hydrogen  peroxide  aqueous  solutions, 
were  addressed  in  a  final  rule  published 
under  Docket  HM-215A  (59  FR  67390- 
67522,  December  29,  1994). 

Petitions  Granted 

In  response  to  petitions, 
authorizations  for  use  of  IBCs  for  a 
number  of  materials  are  added  to  the 
§  172.101  Hazardous  Materials  Table. 
Some  of  these  changes  are  consistent 
with  many  of  the  latest  revised  IBC 
authorizations  in  the  International 
Maritime  Organization's  International 
Maritime  Dangerous  Goods  (IMDG) 
Code.  Others  reflect  prior  safe 
hazardous  materials  shipping 
experience  in  DOT  exemption  bulk 
packagings.  For  example,  IBC 
authorizations  are  revised  for  a  number 
of  Division  4.3  DANGEROUS  WHEN 
WET  materials  in  Packing  Groups  II  and 
III,  which  were  previously  forbidden  for 
transportation  in  IBCs.  Many  of  these 
materials  now  are  permitted  in  all  sift- 
proof  and  water-resistant  IBCs.  In 
addition,  certain  Division  4.3  Packing 
Group  I  solid  materials  are  authorized 
for  transportation  in  IBCs,  consistent 
with  the  IMDG  Code.  Prohibitions 
against  use  of  IBCs  are  removed  from 
"Cyclohexylamine"  and  "Hafciium 
powder,  dry."  A  wider  range  of  IBCs  is 
permitted  for  "Toxic,  liquids,  organic, 
n.o.s.,"  and  "Toxic  liquid,  inorganic, 
n.o.s.,"  Packing  Group  II. 

One  petitioner  asked  RSPA  to  add 
filling  limit  provisions  to  the  IBC 
operational  requirements  in  §  173.35 
similar  to  those  provided  in  §  173.24a(b) 
for  non-bulk  packagings.  For  example, 
the  gross  mass  (or  net  mass  in  the  case 
of  flexible  IBCs)  marked  on  the  IBC  can 


be  exceeded  when  the  IBC  is  tested  and 
certified  for  a  Packing  Group  II  liquid 
and  filled  with  a  Packing  Group  III 
solid;  or  an  IBC  is  tested  and  certified 
for  a  Packing  Group  I  soiid  and  filled 
with  a  Packing  Group  II  or  Packing 
Group  III  solid.  RSPA  concurs  and, 
accordingly,  is  adding  a  paragraph  (1)  to 
provide  for  this  flexibility  in  IBC  use. 
RSPA  notes  that  the  amount  by  which 
the  gross  mass  of  IBCs  can  be  exceeded 
in  these  cases  is  based  on  the  ratios 
between  drop  heights  specified  for 
Packing  Groups  I  and  III  (2.25)  and 
Packing  Groups  I  and  II,  and  II  and  III 
(1.5).  IBCs  certified  for  liquids  may  also 
be  used  for  solids. 

In  response  to  a  petition,  a  maximum 
net  mass  capacity  standard  of  not  less 
than  400  kilograms  (882  pounds)  is 
added  in  §  178.700(c)(1)  for  consistency 
with  similar  standards  for  non-bulk 
packagings  in  subpart  L.  To  reduce  the 
need  for  IBC  retesting,  RSPA  grants  a 
petition  from  the  Rigid  Intermediate 
Bulk  Container  Association  by  adding 
Note  6  to  the  table  of  IBC  tests  in 
§  178.803  to  permit  afiy  desired 
sequencing  of  the  vibration  test  for  dual- 
marked,  exemption  IBCs  and  non-DOT 
specification  portable  tanks  intended  for 
export  that  were  tested  before  October  1, 
1994. 

Several  petitioners  requested  removal 
of  the  word  "rotate"  from  the  vibration 
test  method  prescribed  for  IBCs  in 
§  178.819(b)(2).  They  contend  that 
allowing  an  IBC  to  rotate  would  involve 
a  "major  redesign  of  all  known  testing 
platforms  and  restraining  members." 
Section  178.608(b)(2)  requires  that  non- 
bulk  packagings  be  left  free  to  rotate,  a 
standard  that  may  be  inappropriate  for 
IBCs  which  are  unlikely  to  experience 
the  same  vibration  stresses  in 
transportation.  RSPA  further 
acknowledges  that  the  vibration  test 
requirement  for  DOT  56  and  57  portable 
tanks  in  §§  178.252-3  and  178.253-5 
allows  only  vertical  motion.  Therefore, 
the  word  "rotate"  is  removed  from  the 
test  method  stated  in  §  178.819(b)(2). 
However,  RSPA  will  not  restrict  rotation 
if  it  is  included  in  an  established 
vibration  test  protocol. 

One  petitioner  stated  that  general 
requirements  in  §  178.801(b)  for 
assuring  that  each  IBC  is  capable  of 
meeting  Part  178  performance  standards 
are  inconsistent  with  other  provisions  in 
the  HMR.  As  written,  the  petitioner 
said,  paragraph  (b)  makes  the  shipper 
"responsible  for  every  aspect  of  [IBC] 
fabrication  and  testing,  including  those 
aspects  that  were  not  performed  by  the 
shipper."  The  petitioner  suggested  that 
paragraph  (b)  conform  with  final  rules 
published  under  HM-215A  clarifying 
§§  173.22, 178.2  and  178.601(b) 
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requiring  shippers  to  be  responsible  for 
only  the  manufacturing  functions  they 
perform.  RSPA  concurs  and  paragraph 
(b)  is  revised  accordingly. 

Petitions  Denied 

A  petitioner  claimed  that  RSPA's 
exemption  policy  for  IBCs  established  in 
the  final  rule  (59  FR  38040)  is 
unworkable  for  every  exemption  IBC 
considered  to  be  "equivalent"  to  IBCs 
already  meeting  UN  standards.  The 
petitioner  said  no  exemption  IBC  could 
meet  terms  in  option  2  permitting 
exemption  IBCs  to  be  certified  as  UN 
standard  packagings  if  they  already 
conform  with  subpart  N  and  O 
requirements.  The  petitioner  said,  "A 
builder  of  existing  exemption  tanks 
would  have  had  to  predict  the  tests  and 
their  order  in  testing  that  DOT 
prescribes."  The  petitioner  observed 
that  the  proposed  testing  differed  from 
tests  prescribed  in  the  final  rule.  The 
petitioner  asked  RSPA  to  add  a  note  to 
the  table  of  IBC  tests  in  §  178.803 
allowing  exemption  IBCs  to  be  marked 
to  indicate  compliance  with  subparts  N 
and  O  but  that  they  need  not  "be  tested 
as  prescribed  in  this  section."  However, 
the  petitioner  said  such  IBCs  "must  be 
capable  of  passing  all  the  applicable 
tests." 

This  request  is  denied.  Exemption 
IBCs  that  meet  new  construction  and 
performance  testing  standards  in 
subparts  N  and  O.  under  option  2.  "may 
be  remarked  and  certified  as  UN 
standard  packagings."  Under  option  3. 
existing. exemption  IBCs  developed 
under  standards  different  from  6iose 
adopted  under  subparts  N  and  O  "may 
be  approved  as  a  UN  standard 
packaging"  under  the  approval  process 
provided  in  §  178.801(1)  if  they  are 
shown  to  be  equally  effective  and 
testing  methods  used  are  equivalent  to 
UN  standards.  With  respect  to  the 
petitioner's  request,  under  option  3. 
manufacturers  or  users  of  IBCs  differing 
from  subpart  O  requirements  in  the  way 
they  were  tested,  including  test 
sequences  differing  from  the  order  of 
tests  established  in  §  178.803,  may 
demonstrate  that  IBCs  developed  under 
exemption  are  equally  effective, 
including  test  methods. 

Several  petitioners  requested 
indefinite  use  of  exemption  IBCs  as  long 
as  they  meet  applicable  periodic  retest 
requirements.  These  requests  are 
denied.  Under  the  exemption  policy 
stated  at  59  FR  38040,  an  equivalent 
packaging  may  be  approved  by  RSPA  as 
a  UN  standard  packaging  imder  the 
provision  in  §  178.801(1). 

A  petitioner's  request  to  revise 
§  173.35(b)  to  permit  reuse  of  flexible 
IBCs  is  denied.  As  RSPA  pointed  out  in 


the  preamble  to  the  final  rule  in  HM- 
181E  (59  FR  38042),  there  is  a  lack  of 
sufficient  evidence  "that  fiberboard, 
wooden  or  flexible  IBCs  are  designed  to 
be,  or  are  suitable  for,  reuse  in 
hazardous  materials  service." 

Two  petitioners  asked  RSPA  to  amend 
paragraph  (c)  of  §§  173.240  and  173.241 
by  adding  the  phrase  "rigid 
intermediate  bulk  containers  "  to  the 
titles  of  these  paragraphs.  They 
requested  revisions  to  §  173.240(c)  to 
authorize  "sift-proof  non-DOT 
specification  portable  tanks,  closed  bulk 
bins  and  rigid  intermediate  bulk 
containers  suitable  for  transport  of 
liquids,"  and  to  §  173.241(c)  to 
authorize  "non-DOT  specification 
portable  tanks  and  intermediate  bulk 
containers  suitable  for  transport  of 
liquids."  The  petitions  are  denied  since 
a  non-specification  bulk  packaging 
fitting  this  description  currently  is 
permitted  by  paragraph  (c)  of  these 
sections.  In  effect,  any  rigid  enclosed 
packaging  that  is  strong  and  tight  (but 
not  a  flexible  IBC),  and  constructed  so 
that  its  contents  will  not  leak  under 
conditions  normally  incident  to 
transportation  meets  requirements  for  a 
"closed  bulk  bin"  in  §  173.240(c),  a 
"sift-proof  non-DOT  specification 
portable  tank"  in  §  173.240(c),  or  a 
"non-DOT  specification  portable  tank 
suitable  for  transport  of  liquids"  in 
§  173.241(c). 

Petitioners  asked  RSPA  to  authorize, 
under  §  173.242,  rigid  plastic  and 
composite  IBCs  for  "Oxidizing 
substances,  liquid,  corrosive,  n.o.s.," 
Packing  Group  II,  and  "Corrosive 
liquids,  oxidizing,  n.o.s.,"  Packing 
Group  II.  In  the  final  rule,  these 
materials  are  authorized  in  metal-only 
IBCs  under  §  173.243.  The  petitions  are 
denied.  RSPA  believes  there  is  an 
insufficient  shipment  history  of  these 
materials  in  a  wide  range  of  IBC  design 
types  to  warrant  broader  IBC 
authorization. 

RSPA  is  denying  a  petition  to  restore 
DOT  56  and  57  portable  tank  design  and 
construction  requirements  in  §§  178.251 
through  178.251-7, 178.252  and 
178.253.  The  petitioner  claimed  that 
removal  of  these  sections  would  lead  to 
"unnecessary  confusion  and 
uncertainty"  since  new  construction  of 
these  tanks  is  authorized  through 
September  30, 1996.  Removal  of 
construction  requirements  for  DOT 
Specification  56  and  57  portable  tanks 
is  consistent  with  removal  of  pre-HM- 
181  non-bulk  packaging  specifications 
foxir  years  prior  to  the  date  on  which 
they  were  no  longer  permitted  to  be 
manufactured.  For  reference  to  DOT  56 
and  57  specifications,  manufacturers 
and  users  can  retain  the  1993  edition  of 


49  CFR  Parts  100-199,  as  amended. 
However,  RSPA  encourages  them  to 
convert  to  the  new  standards  as  soon  as 
practicable.  A  petitioner  asked  RSPA  to 
add  a  "fusible"  device  to  the  pressure    - 
relief  devices  specified  for  metal,  rigid 
plastic  and  composite  IBCs  in 
§§  178.705(c)(2)(i),  178.706(c)(4)  and 
178.707(c)(3)(iv).  This  petition  is  denied 
as  unnecessary.  Fusible  devices  are 
currently  permitted  by  the  provision  in 
each  section  that  states  pressure  relief 
may  be  achieved  by  "other  means  of 
construction." 

Petitions  requesting  revisions  to 
§§  178.706(c)(3)  and  178.707(c)(3)(iii)  to 
permit  use  of  recycled  materials  for  the 
construction  of  plastic  and  composite 
IBCs  are  denied.  Although  RSPA 
recognizes  the  benefits  of  recycling 
plastic  waste,  RSPA  has  not  been 
provided  with  sufficient  information  to 
justify  use  of  recycled  plastic  materials 
in  the  construction  of  IBCs. 

Petitions  to  allow  use  of  the  "USA" 
mark  on  IBCs  manufactured  in  other 
countries  and  intended  for  sale  and  use 
in  the  U.S.  are  denied.  As  clarified  in 
§  178.3(b)(3)  under  Docket  HM-215A 
(59  FR  67519,  December  29. 1994).  "the 
letters  'USA'  may  only  be  used  to 
indicate  that  the  IBC  was  manufactured 
in  the  United  States."  IBCs 
manufactured  in  a  foreign  country 
should  conform  to  requirements  of  the 
competent  authority  of  that  country. 

Clarifications  and  Corrections 

In  other  revisions  to  this  final  rule. 
RSPA  corrects  U.S.  standard 
conversions  relating  to  the  upper 
capacity  for  IBCs  authorized  for  Packing 
Group  I  solids  in  §  173.242(d)(2)(i)  to 
read  "53  cubic  feet"  and  "106  cubic 
feet."  respectively.  Also  in 
§  173.242(d)(2).  "flexible"  and 
"fiberboard"  IBCs  (inadvertently 
omitted  in  the  final  rule)  are  authorized. 
In  §  173.243(d)(2)(i).  Packing  Group  I 
solids  are  authorized  for  transportation 
in  metal  IBCs  with  capacities  up  to  three 
cubic  meters  (106  cubic  feet).  In 
§  178.700(c)(l)(i).  the  volumetric 
capacity  for  the  body  of  a  receptacle  is 
specified  as  not  more  than  three  cubic 
meters  (3.000  liters.  793  gallons,  or  106 
cubic  feet)  and  not  less  than  0.45  meters 
(450  liters.  119  gallons,  or  15.9  cubic 
feet). 

RSPA  is  correcUng  §  173.243(d)(2)  by 
removing  references  to  IBCs  other  than 
metal.  Section  178.705(c)(2)(ii)  is 
clarified  to  show  that  the  pressure  relief 
requirement  for  metal  IBCs  is  measured 
in  gauge  pressiu^  and  not  absolute 
pressure.  Thus,  reference  to  the 
subtraction  of  atmospheric  pressure  is 
removed  and  reference  to  measurement 
of  gauge  pressure  of  the  hazardous 
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material  measured  in  the  IBC  is  added 
in  its  place: 

RSfA  is  aligning  the  table  of  IBC  tests 
in  §  178.803  with  new  provisions  in  the 
8th  revision  of  the  UN 
Recommendations  on  the  Transport  of 
Dangerous  Goods  for  the  bottom  lift  and 
stacking  tests.  Therefore,  in  this  final 
rule,  rigid  plastic  and  composite  IBCs 
are  required  to  be  bottom  lift-tested 
without  qualification.  References  to 
Note  2  in  the  table  specifying  that  test 
only  if  IBCs  are  "designed  to  be 
handled"  this  way  are  removed  from 
rigid  plastic  and  composite  IBC  design 
types.  RSPA  also  is  changing  Note  2  to 
require  metal  IBCs  to  withstand  either 
the  top  lift  test  or  the  bottom  lift  test. 
Note  7  is  added  to  except  metal,  rigid 
plastic,  composite,  fiberboard  and 
wooden  IBCs  from  the  stacking  test  if 
the  IBC  is  not  designed  to  be  stacked. 

In  this  final  rule,  RSPA  also  is  making 
an  editorial  correction  to  §  173.306(e)  by 
updating  a  reference  to  a  national 
consensus  standard  for  refrigerating 
machines.  Section  173.306(e)  is 
amended  to  replace  the  reference  to 
ANSI  B9.1  with  a  reference  to  ANSI/ 
ASHRAE  15-1994,  which  has 
superseded  ANSI  B9.1. 

Regulatory  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  was  not  reviewed  by  the  Office  of 
Management  and  Budget.  The  rule  is  not 
considered  significant  under  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  (44  FR 
11034). 

Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("Federalism").  Federal  law 
expressly  preempts  State,  local,  and 
Indian  tribe  requirements  applicable  to 
the  transportation  of  hazardous 
materials  that  cover  certain  subjects  and 
are  not  substantively  the  same  as 
Federal  requirements.  49  U.S.C. 
5125(b)(1).  Covered  subjects  are: 

(i)  The  designation,  description,  and 
classification  of  hazardous  materials; 

(ii)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials; 

(iii)  The  preparation,  execution,  and 
use  of  shipping  docvunents  pertaining  to 
hazardous  materials  and  requirements 
respecting  the  number,  content,  and 
placement  of  such  dociunents; 


(iv)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  materials;  or 

(v)  The  design,  manufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  materials. 

This  final  rule  addresses  covered 
subjects,  imder  items  (ii)  and  (v)  above 
and,  therefore,  preempts  State,  local,  or 
Indian  tribe  requirements  not  meeting 
the  "substantively  the  same"  standard. 
The  Federal  hazardous  materials 
transportation  law  (49  U.S.C.  5125(b)(2)) 
provides  that  if  DOT  issues  a  regulation 
concerning  any  of  the  covered  subjects 
after  November  16, 1990,  DOT  must 
determine  and  publish  in  the  Federal 
Register  the  effective  date  of  Federal 
preemption.  The  effective  date  may  not 
be  earlier  than  the  90th  day  following 
the  date  of  issuance  of  the  final  rule  and 
no  later  than  two  years  after  the  date  of 
issuance.  RSPA  has  determined  that  the 
effective  date  of  Federal  preemption  of 
the  July  26,  1994  final  rule  was  January 
13, 1995.  RSPA  has  determined  that  the 
effective  date  of  Federal  preemption  for 
this  final  rule  will  be  November  1, 1995. 
Because  RSPA  lacks  discretion  in  this 
area,  preparation  of  a  federalism 
assessment  is  not  warranted. 

Regulatory  Flexibility  Act 

I  certify  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Although  this  rule  applies  to  certain 
shippers  and  carriers  of  hazardous 
materials  in  intermediate  bulk 
containers,  some  of  whom  may  be  small 
entities,  its  economic  impacts  are 
minimal. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3504(h))  and 
assigned  control  number  2137-0510. 

Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 


List  of  Subjects 

49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation,  Hazardous  waste. 
Imports,  Incorporation  by  reference, 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  172 

Hazardous  materials  transportation. 
Hazardous  waste.  Labels,  Markings, 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 

49  CFR  Part  173 

Hazardous  materials  transportation, 
Incorporation  by  reference,  Packagings 
and  containers.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements,  Uranium. 

49  CFR  Part  178 

Hazardous  materials  transportation, 
Motor  vehicle  safety,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  49 
CFR  Parts  171, 172,  173  and  178  are 
amended  as  follows: 

PART  171— GENERAL  INFORMATION, 
REGULATIONS,  AND  DEFINITIONS 

§171.7    [Amended] 

1.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

2.  In  §  171.7,  in  the  table  in  paragraph 
{a)(3),  under  "American  National 
Standards  Institute,  Inc.",  in  column  1, 
the  entry  "ANSI  B9.1-89,  Safety  Code 
for  Mechanical  Refrigeration"  is  revised 
to  read  "ANSI/ASHRAE  15-94,  Safety 
Code  for  Mechanical  Refrigeration". 

PART  172— HAZARDOUS  MATERIALS 
TABLE,  SPECIAL  PROVISIONS, 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  INFORMATION,  AND 
TRAINING  REQUIREMENTS 

3.  The  authority  citation  for  part  172 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

4.  In  §  172.101,  the  following  entries 
in  the  Hazardous  Materials  Table  are 
revised  to  read  as  follows: 

§  172.101    Purpose  and  use  of  hazardous 
materials  table. 
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PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINQS 

5.  The  authority  citation  for  part  173 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

6.  In  §  173.24b.  paragraph  (d)(2)  is 
revised  to  read  as  follows: 

§  173.24b    Additional  general  requirements 
for  bulk  paclugings. 

***** 

(d)*  *  * 

(D*  *  * 

(2)  Except  as  otherwise  provided  in 
this  subchapter,  exceeds  the  maximum 
weight  of  lading  marked  on  the 
specification  plate. 

7.  In  §  173.35,  paragraph  1  is  added  to 
read  as  follows: 

§  173.35    Hazardous  materials  in 
intermediate  bulk  containers 

***** 

(1)  Intermediate  bulk  container  filling 
limits. 

(1)  Except  as  provided  in  this  section, 
an  intermediate  bulk  container  may  not 
be  filled  with  a  hazardous  material  in 
excess  of  the  maximum  gross  mass 
marked  on  that  container. 

(2)  An  intermediate  bulk  container 
which  is  tested  and  marked  for  Packing 
Group  n  liquid  materials  may  be  filled 
with  a  Packing  Group  III  liquid  material 
to  a  gross  mass  not  exceeding  1.5  times 
the  maximum  gross  mass  marked  on 
that  container,  if  all  the  performance 
criteria  can  still  be  met  at  the  higher 
gross  mass. 

(3)  An  intermediate  bulk  container 
which  is  tested  and  marked  for  liquid 
hazardous  materials  may  be  filled  with 
a  solid  hazardous  material  to  a  gross 
mass  not  exceeding  the  maximum  gross 
mass  marked  on  that  container.  In 
addition,  an  intermediate  bulk  container 
intended  for  the  transport  of  liquids 
which  is  tested  and  marked  for  Packing 
Group  n  liquid  materials  may  be  filled 
with  a  Packing  Group  III  solid 
hazardous  material  to  a  gross  mass  not 
exceeding  the  marked  maximum  gross 
mass  multiplied  by  1.5  if  all  the 
performance  criteria  can  still  be  met  at 
the  higher  gross  mass. 

(4)  An  intermediate  bulk  container 
which  is  tested  and  marked  for  Packing 
Group  I  solid  materials  may  be  Tilled 
with  a  Packing  Group  II  solid  material 
to  a  gross  mass  not  exceeding  the 
maximum  gross  mass  marked  on  that 
container,  multiplied  by  1.5,  if  all  the 
performance  criteria  can  be  met  at  the 
higher  gross  mass;  or  a  Packing  Group 


in  solid  material  to  a  gross  mass  not 
exceeding  the  maximum  gross  mass 
marked  on  the  intermediate  bulk 
container,  multiplied  by  2.25,  if  all  the 
performance  criteria  can  be  met  at  the 
higher  gross  mass.  An  intermediate  bulk 
container  which  is  tested  and  marked 
for  Packing  Group  11  solid  materials  may 
be  filled  with  a  Packing  Group  III  solid 
material  to  a  gross  mass  not  exceeding 
the  maximum  gross  mass  marked  on  the 
intermediate  bulk  container,  multiplied 
by  1.5. 

§173.35    [Amended] 

8.  In  addition,  in  §  173.35,  in 
paragraph  (j),  the  references  to  "35.3 
cubic  feet"  and  "17.7  cubic  feet"  are 
amended  to  read  "106  cubic  feet"  and 
"53  cubic  feet"  respectively. 

§173.242    [Amended] 

9.  In  paragraph  (d)(2)(i)  of  §  173.242, 
the  following  changes  are  made: 

a.  The  references  to  "35.4  cubic  feet" 
and  "17.7  cubic  feet"  are  amended  to 
read  "106  cubic  feet"  and  "53  cubic 
feet"  respectively. 

b.  After  the  word  "composite",  the 
words  "flexible,  fiberboard"  are  added. 

10.  In  §  173.243,  paragraph  (d)(2)  is 
revised  as  follows: 

§  173.243    Bulk  packaging  for  certain  high 
hazard  liquids  and  dual  hazard  materials 
which  pose  a  moderate  hazard. 

***** 

(d).*  *  * 

(2)  Intermediate  bulk  containers  are 
authorized  subject  to  the  following 
conditions  and  limitations: 

(i)  No  Packing  Group  I  liquids  or 
materials  classified  as  Division  4.2 
Packing  Group  I  are  authorized  in 
intermediate  bulk  containers. 

(ii)  Packing  Group  I  solids  are 
authorized  only  in  metal  intermediate 
bulk  containers  with  capacities  up  to 
three  cubic  meters  (106  cubic  feet);  and 

(iii)  Liquids  with  a  vapor  pressure 
greater  than  110  kPa  (16  psig)  at  50  "C 
(122  T),  or  130  kPa  (18.9  psig)  at  55  "C 
(131  °F),  are  not  authorized  in  metal 
intermediate  bulk  containers. 
***** 

11.  In  §  173.306,  paragraph  (e)(l)(i)  is 
revised  to  read  as  follows: 

§  173.306    Limited  quantities  of 
compressed  gases. 

***** 

(e)*  *  * 

(D*  *  * 

(i)  Each  pressure  vessel  may  not 
contain  more  than  5,000  pounds  of 
Group  Al  refrigerant  as  classified  in 
ANSI/ASHRAE  Standard  15  or  not  more 
than  50  pounds  of  refrigerant  other  than 
Group  Al. 


§173.306    [Amended] 

12.  In  addition,  in  §  173.306, 
paragraphs  (e)(l)(iii),  (e)(l)(v)  and 
(e)(l)(vi)  are  amended  by  removing  the 
phrase  "American  National  Standard 
B9.1."  and  replacing  it  with  the  phrase 
"ANSI/ASHRAE  15". 

PART  178-SPECIFICATIONS  FOR 
PACKAGINGS 

13.  The  authority  citation  for  part  178 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

13.  In  §  178.700,  paragraph  (c)(1)  is 
revised  to  read  as  follows: 

§  178.700    Purpose,  scope  and  definitions 

***** 

(c)  *  *  * 

(1)  Body  means  the  receptacle  proper 
(including  openings  and  their  closures, 
but  not  including  service  equipment), 
that  has  a  volumetric  capacity  of  not 
more  than  three  cubic  meters  (3,000 
liters,  793  gallons,  or  106  cubic  feet)  and 
not  less  than  0.45  cubic  meters  (450 
liters,  119  gallons,  or  15.9  cubic  feet)  or 
a  maximum  net  mass  of  not  less  than 
400  kilograms  (882)  pounds. 


§178.705    [Amended] 

15.  In  §  178.705,  in  paragraph 
(c)(2)(ii),  the  words  "minus  100  kPa 
(14.5  psig)"  are  removed  and  the  words 
"measured  in  the  intermediate  bulk 
container"  are  added  in  their  place. 

§178.710    [Amended] 

16.  In  §  178.710,  in  paragraph  (c)(5), 
the  words  "throughout  the  life  of  the 
inner  receptacle"  are  removed  and  the 
words  "throughout  the  life  of  the 
container"  are  added  in  their  place. 

17.  In  §  178.801.  paragraph  (b)  is 
revised  to  read  as  follows: 

§  178.801    General  requirements 

***** 

(a)*   *  * 

(b)  Responsibility.  It  is  the 
responsibility  of  the  intermediate  bulk 
container  manufacturer  to  assure  that 
each  intermediate  bulk  container  is 
capable  of  passing  the  prescribed  tests. 
To  the  extent  that  an  intermediate  bulk 
container  assembly  function,  including 
final  closure,  is  performed  by  the  person 
who  offers  a  hazardous  material  for 
transportation,  that  person  is 
responsible  for  performing  the  function 
in  accordance  with  §§  173.22  and  178.2 
of  this  subchapter. 
***** 

18.  Section  178.803  is  revised  to  read 
as  follows: 


§  178.803    Testing  and  certification  of 
Intermediate  bulk  containers. 

Tests  required  for  the  certification  of 
each  intermediate  bulk  container  design 


type  are  specified  in  the  following  table. 
The  letter  X  indicates  that  one 
intermediate  bulk  container  (except 
where  noted)  of  each  design  type  must 


be  subjected  to  the  tests  in  the  order 
presented: 


Performance  test 


Vibration 

Bottom  lift 

Top  lift  

Stacking  

Leakproofness 

Hydrostatic 

Drop  -.... 

Topple 

Righting 

Tear , 


lnterme<fiate  Bulk  Container  (IBC)  type 


Metal  IBCs 


«X 

2X 
2X 

»X 

«x 
*x 


Rigkj  pias- 
tKlBCs 


*X 
X 
2X 

'X 
'X 
«X 


Composite 
IBCs 


*X 
X 
2X 
'X 
»X 
3X 
«X 


Fiber- 
board  IBCs 


*X 
X 

'X 


*X 


Wooden 
IBCs 


*X 
X 

'X 
«X 


Flexible 
IBCs 


"X 
»X 


'X 

5X 

"X 
'X 


'  Flexible  intemriediate  txilk  containers  must  be  capable  of  withstanding  the  vibration  test. 

2  This  test  must  be  performed  only  if  intermediate  bulk  containers  are  designed  to  be  handled  this  way.  For  metal  intermediate  bulk  containers 
at  least  one  of  the  tx)ttom  lift  or  top  lift  tests  must  be  performed. 

3  The  leakproofness  and  hydrostatic  pressure  tests  are  required  only  for  intermediate  bulk  containers  intended  to  contain  liquids  or  intended  to 
contain  solids  loaded  or  discharged  under  pressure. 

"•Another  intermediate  bulk  container  of  the  same  design  type  may  be  used  for  the  drop  test  set  forth  in  §  178.810  of  this  subchapter 
=  Another  different  flexible  intermediate  bulk  container  of  the  same  design  type  may  be  used  for  each  test. 

« The  vibration  test  may  be  performed  in  another  order  for  intermediate  bulk  containers  manufactured  and  tested  under  provisions  of  an  ex- 
emption before  October  1.  1994  and  for  non-DOT  specification  portable  tanks  tested  before  October  1,  1994,  intended  for  export 
'This  test  must  be  performed  only  if  the  intermediate  bulk  container  is  designed  to  be  stacked. 

§178.819    [Amended] 

19.  In  §  178.819.  in  paragraph  (b)(2), 
the  word  "rotate"  is  removed  and  the 
words  "and  bounce"  are  added  in  its 
place. 

Issued  in  Washington,  DC  on  July  31, 1995, 
under  authority  delegated  in  49  CFR  Part  1. 
Ana  Sol  Gutierrez, 

Deputy  Administrator.  Research  and  Special 

Programs  Administration. 

[FR  Doc.  95-19157  Filed  8-3-95;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  302  and  355 
[FRL-5268-8] 

Administrative  Reporting  Exemptions 
for  Certain  Radionuclide  Releases 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  notice  of  proposed 
rulemaking  requests  comments  on 
broader  administrative  exemptions  from 
the  release  reporting  requirements 
under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended,  and  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act.  In  particular,  the 
Environmental  Protection  Agency  (EPA) 
is  proposing  to  grant  reporting 
exemptions  for  releases  of  naturally 
occurring  radionuclides  associated  with 
land  disturbance  incidental  to 
extraction  activities  at  certain  kinds  of 
mines,  and  coal  and  coal  ash  piles  at  all 
kinds  of  sites.  EPA  also  is  requesting 
comments  on  two  alternatives  to  these 
exemptions. 

These  reporting  exemptions  are  being 
proposed  in  response  to  comments  on  a 
November  30, 1992  proposed  rule  on 
administrative  reporting  exemptions  (57 
FR  56726). 

EPA  thoroughly  evaluated  the 
radionuclide  concentrations  in  various 
mining  materials,  coal,  and  coal  ash 
relative  to  background  levels  to 
determine  the  scope  of  the  proposed 
reporting  exemptions;  thus,  this 
document  reflects  a  sound,  scientific 
approach.  The  exemptions  would  be 
consistent  with  the  Agency's  common 
sense  goals  in  that  they  would  eliminate 
unnecessary  reporting  burdens  and 
allow  EPA  to  focus  its  resources  on  the 
most  serious  releases.  The  reporting 
exemptions  would  result  in  an 
estimated  net  cost  savings  to  industry  of 
approximately  $455,000  annually. 

DATES:  Comments  must  be  submitted  on 
or  before  October  3, 1995. 

ADDRESSES:  Submittal  of  Comments: 
Comments  should  be  submitted  in 
triplicate  (no  facsimiles  or  tapes)  to: 
Docket  Coordinator,  Headquarters;  U.S. 
EPA;  CERCLA  Docket  Office;  (Mail  Code 
5201G);  401  M  Street,  SW;  Washington, 
DC  20460;  703/603-8917.  Please  note 
that  this  is  the  mailing  address  only. 
Documents  are  available  for  viewing,  by 
appointment  only,  at  the  address 
provided  below  in  the  "Document 
Viewing"  section. 


Document  Viewing:  Copies  of 
materials  relevant  to  this  rulemaking  are 
contained  in  Docket  Number  102RQ- 
RN-2  at  EPA  Headquarters  at  the 
followring  address:  U.S.  EPA  CERCLA 
Docket  Office  (Mail  Code  5201G), 
Crystal  Gateway  #1, 12th  Floor,  1235 
Jefferson  Davis  Highway,  Arlington,  VA 
22202.  The  docket  is  available  for 
viewing,  by  appointment  only,  after  the 
appearance  of  this  rule.  An  appointment 
to  view  the  docket  can  be  made  by 
calling  the  Docket  Coordinator  at  703/ 
603-8917.  The  hours  of  operation  for 
the  Headquarters  docket  are  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  Federal  holidays.  Please  note 
that  this  is  the  visiting  address  only. 
Mail  comments  to  the  address  listed 
above  in  the  "Submittal  of  Comments" 
section. 

The  public  may  copy  a  maximum  of 
266  pages  from  any  regulatory  docket  at 
no  cost.  If  the  number  of  pages  copied 
exceeds  266,  however,  an  administrative 
fee  of  $25  and  a  charge  of  $0.15  per  page 
for  each  page  after  page  266  will  be 
incurred.  The  docket  will  mail  copies  of 
materials  to  requestors  who  are  outside 
the  Washington,  DC  metropolitan  area. 

Release  Notification:  The  toll-free 
telephone  number  of  the  National 
Response  Center  is  800/424-8802;  in  the 
Washington,  DC  metropolitan  area,  the 
number  is  202/267-2675.  The  facsimile 
number  for  the  National  Response 
Center  is  202/267-2165  and  the  telex 
number  is  892427. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
RCRA/UST,  Superfund,  and  EPCRA 
Hotline  at  800/424-9346  (in  the 
Washington,  DC  metropolitan  area, 
contact  703/412-9810);  the 
Telecommunications  Device  for  the  Deaf 
(TDD)  Hotline  at  800/553-7672  (in  the 
Washington,  DC  metropolitan  area, 
contact  703/486-3323);  or  Ms.  Gerain  H. 
Perry,  Response  Standards  and  Criteria 
Branch,  Emergency  Response  Division 
(5202G),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460.  or  at  703/603-8760. 

SUPPLEMENTARY  INFORMATION:  The 
contents  of  today's  preamble  are  listed 
in  the  following  outline: 

I.  Introduction 

A.  Statutory  Authority 

B.  Background  of  this  Rulemaking 

C.  Consultation  and  Outreach  Activities 

II.  Regulatory  Reporting  Exemptions 

A.  Proposed  Exemptions 

B.  Alternative  Exemptions 

III.  Regulatory  Analyses 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

D.  Unfunded  Mandates 


L  Introduction 

A.  Statutory  Authority 

The  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  (Pub.  L.  96-510), 
42  U.S.C.  9601  et  seq.,  as  amended, 
established  broad  Federal  authority  to 
respond  to  releases  or  threats  of  releases 
of  hazardous  substances  from  vessels 
and  facilities.  Section  101(14)  of 
CERCLA  defines  the  term  "hazardous 
substance"  primarily  by  reference  to 
various  Federal  environmental  statutes. 

Under  section  103(a)  of  CERCLA,  the 
person  in  charge  of  a  vessel  or  facility 
from  which  a  CERCLA  hazardous 
substance  has  been  released  in  an 
amount  equal  to  or  greater  than  its 
reportable  quantity  (RQ)  must 
immediately  notify  the  National 
Response  Center  (see  40  CFR  302.6).  In 
addition,  the  person  in  charge  of  a 
facility  from  which  a  CERCLA 
hazardous  substance  has  been  released 
in  an  amount  equal  to  or  greater  than  its 
RQ  must  immediately  notify  State  and 
local  response  authorities,  as  required 
by  section  304  of  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  of  1986  (EPCRA)  (Pub.  L.  99- 
499),  42  U.S.C.  11001  et  seq.  (see  40 
CFR  355.40).  As  established  by  EPA  in 
an  earlier  RQ  rulemaking  (50  FR  13463, 
April  4, 1985),  a  24-hour  period  is  used 
for  measuring  whether  an  RQ  or  more  of 
a  hazardous  substance  has  been  released 
(i.e.,  only  releases  of  an  RQ  or  more 
within  24  hours  need  to  be  reported) 
(see  40  CFR  302.6(a)). 

Section  102(b)  of  CERCLA  establishes 
RQs  at  one  pound  for  releases  of 
hazardous  substances,  except  for  those 
substances  for  which  RQs  were 
established  pursuant  to  section  311(b)(4) 
of  the  Clean  Water  Act  (CWA).  Section 
102(a)  of  CERCLA  authorizes  EPA  to 
adjust  the  RQs  for  all  hazardous 
substances  by  regulation. 

A  major  purpose  of  the  section  103(a) 
notification  requirements  is  to  alert  the 
appropriate  government  officials  to 
releases  of  hazardous  substances  that 
may  require  a  response  to  protect  public 
health  or  welfare  or  the  environment. 
EPA  emphasizes  that  an  RQ  is  merely  a 
trigger  for  informing  the  government  of 
a  release  so  that  the  appropriate 
government  personnel  can  evaluate  the 
need  for  a  response  action  and  can 
undertake  any  necessary  response 
action  in  a  timely  fashion.  Federal 
personnel  evaluate  all  reported  releases, 
but  in  some  cases  will  not  initiate  a 
response  because  the  release  of  an  RQ 
does  not  pose  a  hazard  in  all 
circumstances.  Government  personnel 
assess  each  reported  release  on  a  case- 
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by-case  basis  to  determine  the 
appropriate  response  action,  if  any. 

CERCLA  sections  102(a),  103,  and  115 
(the  general  rulemaking  authority  imder 
CERCLA)  together  provide  EPA  with 
authority  to  grant  administrative 
reporting  exemptions.  Such  exemptions 
may  be  granted  for  releases  of  hazardous 
substances  that  pose  little  or  no  risk  or 
to  which  a  Federal  response  is  infeasible 
or  inappropriate.  Requiring  reports  of 
such  releases  serves  little  or  no  useful 
purpose  and  could,  instead,  impose  a 
significant  burden  on  the  Federal 
response  system  and  on  the  persons 
responsible  for  notifying  the  Federal 
government  of  the  release.  Through 
such  reporting  exemptions,  therefore, 
the  Federal  response  system  is  able  to 
more  efficiently  implement  CERCLA 
and  EPCRA  and  more  effectively  focus 
on  reports  of  releases  that  are  more 
likely  to  pose  a  significant  hazard  to 
human  health  and  theenvironment. 

B.  Background  of  This  Rulemaking 

Radionuclides  are  CERCLA  hazardous 
substances  because  they  are  listed  as 
hazardous  air  pollutants  under  section 
112  of  the  Clean  Air  Act.  Radionuclides 
initially  had  a  one-pound  RQas 
established  by  CERCLA  section  102(b). 
EPA  recognized  that  an  RQ  of  one 
pound  for  radionuclides  was  not 
appropriate  because  radionuclides  are 
not  generally  measured  in  units  of 
pounds,  and  releases  of  much  less  than 
one  pound  of  radionuclides  may  present 
a  substantial  threat  to  public  health  or 
welfare  or  the  environment.  On  March 
16, 1987,  EPA  published  a  Notice  of 
Proposed  Rulemaking  (NPRM)  to  adjust 
the  RQ  for  radionuclide  releases  (52  FR 
8172),  with  the  comment  period  ending 
on  May  15, 1987.  A  total  of  28  comment 
letters,  totaling  about  150  pages,  were 
received.  The  comments  received, 
together  with  the  Agency's  responses, 
are  contained  in  "Responses  to 
Comments  on  the  Notice  of  Proposed 
Rulemaking  on  the  Adjustment  of 
Reportable  Quantities  for 
Radionuclides"  (Responses  to 
Comments),  which  is  available  for 
inspection  in  Docket  Number  102RQ- 
RN  located  at  the  U.S.  EPA  CERCLA 
Docket  Office  (Mail  Code  5201G), 
Crystal  Gateway  #1, 12th  Floor,  1235 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

The  Agency  promulgated  a  final  rule 
(54  FR  22524;  May  24, 1989)  to  adjust 
the  RQs  for  all  (approximately  1,500) 
radionuclides.  In  preparing  the  final 
rule,  EPA  considered  carefully  all  of  the 
public  comments  submitted  on  the 
proposals  made  in  the  March  16, 1987 
NPRM.  The  final  rule  granted  four 
administrative  exemptions  from 


CERCLA  section  103  and  EPCRA  section 
304  reporting  requirements  based  on 
those  comments.  In  particular,  the 
Agency  exempted:  (1)  Releases  of 
naturally  occurring  radionuclides  from 
large  generally  undisturbed  land 
holdings,  such  as  golf  coiu^es  and 
parks;  (2)  releases  of  radionuclides 
naturally  occurring  from  the  disturbance 
of  large  areas  of  land  for  purposes  other 
than  mining,  such  as  farming  or 
building  construction;  (3)  releases  of 
radionuclides  from  the  dumping  of  coal 
and  coal  ash  at  utility  and  industrial 
facilities  with  coal-fired  boilers;  and  (4) 
radionuclide  releases  to  all  media  from 
coal  and  coal  ash  piles  at  utility  and 
industrial  facilities  with  coal-fired 
boilers. 

Following  the  final  rulemaking,  the 
American  Mining  Congress  (AMC),  The 
Fertilizer  Institute  (TFI),  and  others 
challenged  the  rule  in  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  in  TFI  v.  EPA  (935  F2d  1303). 
In  the  litigation,  AMC  and  TFI  argued 
that  EPA  violated  the  Administrative 
Procedure  Act  (APA)  by  failing  to 
provide  notice  and  opportunity  to 
comment  on  the  proposed  exemptions. 
The  petitioners  also  argued  that  it  was 
arbitrary  and  capricious  for  EPA  to 
discriminate  against  mining  by 
excluding  it  from  the  land  disturbance 
exemption. 

The  Court  found  that  the 
administrative  reporting  exemptions 
were  improperly  promulgated  because 
EPA  failed  to  provide  adequate  notice 
of,  and  opportunity  for  public  comment 
on,  those  exemptions.  The  Court, 
however,  left  the  four  exemptions  in 
place  while  the  Agency  undertakes  a 
new  round  of  notice  and  comment 
rulemaking. 

In  a  proposed  rule  published  on 
November  30,  1992  (57  FR  56726),  the 
Agency  complied  with  the  Court's 
decision  by  providing  notice  of,  and 
requesting  comment  on,  the  same  four 
exemptions  from  CERCLA  section  103 
and  EPCRA  section  304  notification 
requirements  that  were  promulgated  in 
the  1989  final  radionuclide  RQ 
adjustment  regulation.  EPA  requested 
that  public  comments  on  the  November 
30, 1992  proposal  be  submitted  by 
January  29,  1993.  In  response  to  several 
requests  for  an  extension  to  the 
comment  period,  and  in  the  interest  of 
allowing  the  public  greater  opportunity 
to  evaluate  the  issues  raised  in  the 
November  30, 1992  NPRM,  EPA  re- 
opened the  public  comment  period  for 
an  additional  60  days  beginning  on 
March  5, 1993  (58  FR  12876).  All 
background  materials  and  pubUc 
comments  related  to  the  November  30, 
1992  proposal  are  available  for 


inspection  in  Docket  Number  102RQ- 
RN-1  located  at  the  U.S.  EPA  CERCLA 
Docket  Office  (Mail  Code  5201G), 
Crystal  Gateway  #1, 12th  Floor,  1235 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

A  total  of  27  comment  letters, 
totalling  more  than  750  pages,  were 
received  on  the  November  30, 1992 
NPRM,  including  two  after  the  initial 
deadline  and  one  after  the  close  of  the 
second  comment  period.  These 
comments  raised  a  number  of  issues  that 
the  Agency  cannot  resolve  without 
additional  information  and  analysis. 
Chief  among  these  issues  are: 
— Do  radionuclide  releases  from  land 
disturbance  incidental  to  extraction 
activities  at  mines  pose  a  greater  risk 
than  such  releases  from  farming  and 
construction? 
— Do  coal  and  coal  ash  piles  at  sites 
without  coal-fired  boilers  (e.g.,  coal 
piles  at  mines,  railroad  stockyards, 
and  steel  mills,  and  coal  ash  disposed 
of  in  off-site  landfills)  pose  a  greater 
radiological  threat  than  such  piles  at 
boiler  sites? 
— Is  the  government  likely  to  respond  to 
radionuclide  releases  from  land 
disturbance  incidental  to  extraction 
activities  or  coal  and  coal  ash  piles  at 
non-boiler  sites,  and  if  so,  what 
response  realistically  can  be  taken? 
After  reviewing  the  public  comment 
letters  and  evaluating  these  issues,  the 
Agency  has  decided  to  issue  this 
supplemental  proposal  requesting 
information  and  comment  on  expanded 
reporting  exemptions  for  certain 
radionuclide  releases. 

C.  Consultation  and  Outreach  Activities 

EPA  has  undertaken  a  number  of 
activities  to  involve  interested 
stakeholders  in  considering  and 
developing  this  supplemental  proposal. 
The  November  30, 1992  NPRM  served 
as  a  basis  for  informing  and  soliciting 
comments  from  all  parties  on  the 
original  reporting  exemptions  for  four 
categories  of  radionuclide  releases. 
Comment  letters  from  mining  trade 
organizations,  individual  mining 
companies,  electric  power  generators 
and  trade  organizations,  railroads,  steel 
manufacturers,  private  citizens.  States, 
and  others  were  received  and  served  as 
the  prime  impetus  for  considering 
broader  exemptions.  At  their  request, 
EPA  met  with  representatives  of  AMC 
and  TFI  on  January  22,  1993  to  hear 
their  issues  and  concerns  regarding  the 
November  30, 1992  NPRM.  Following 
this  meeting  and  the  receipt  of  requests 
submitted  by  commenters,  EPA  re- 
opened the  public  comment  period  for 
an  additional  60  days  to  give 
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stakeholders  ample  opportunity  to  fully 
address  their  concerns.  EPA  then  met 
again  with  representatives  of  AMC  and 
TFI,  at  their  request,  on  February  25, 
1994  to  receive  further  information  and 
hear  their  views  on  the  matter. 

This  supplemental  proposal  was 
developed  based  on  careful 
consideration  of  all  information  and 
comments  received  since  the  reporting 
exemptions  for  certain  radionuclide 
releases  were  originally  promulgated. 
EPA  will  develop  a  final  rule  on  this 
matter  based  on  combined  information 
and  comments  received  on  both  the 
November  30, 1992,  NPRM  and  this 
supplemental  proposal. 

n.  Regulatory  Reporting  Exemptions 

A.  Proposed  Exemptions 

EPA  is  proposing  to  broaden  the 
present  reporting  exemption  for  land 
disturbance  activities  to  include  land 
disturbance  incidental  to  extraction 
activities  at  all  mines  except  certain 
categories  of  mines  that  are  likely  to 
handle  raw  materials  with  "elevated" 
radionuclide  concentrations.  The 
particular  types  of  mines  that  would  not 
be  within  the  scope  of  the  reporting 
exemption  would  be  uranium, 
phosphate,  tin,  titanium,  zirconium, 
hafnium,  vanadium,  and  rare  earth 
mines.  For  the  purpose  of  this  preamble 
and  proposed  rule,  mines  that  extract 
monazite  (a  particular  kind  of  rare  earth 
mineral)  for  its  thorium  content  are 
considered  rare  earth  mines.  Releases  of 
naturally  occurring  radionuclides  from 
land  disturbance  at  all  other  types  of 
mines  would  be  exempted  from 
CERCLA  section  103  and  EPCRA  section 
304  reporting  requirements.  For  the 
purpose  of  this  proposal,  land 
disturbance  incidental  to  extraction 
activities  would  include  land  clearing, 
overburden  removal  and  stockpiling, 
and  excavating,  handling,  transporting, 
and  storing  ores  and  other  raw 
materials.  Beneficiation  and  mineral 
processing  activities,  including  the 
associated  handling,  transporting,  and 
storing  of  bulk  materials,  would  not  be 
included  within  the  scope  of  the 
exemption  because  such  operations  may 
tend  to  (1)  concentrate  radionuclides  in 
waste  streams  or  other  materials  well 
above  natural  background  levels,  and/or 
(2)  result  in  substantially  greater 
releases  than  associated  with  land 
disturbance  incidental  to  extraction 
(e.g.,  smokestack  emissions  from 
smelters  may  far  exceed  fugitive  releases 
from  mining).  Additionally,  this  broader 
exemption  would  exempt  radionuclide 
releases  from  the  subject  land 
distiu-bance  activities  only  from 
CERCLA  section  103  and  EPCRA  section 


304  reporting  requirements,  not  from 
CERCLA  response  or  liability 
provisions. 

EPA  also  is  proposing  to  broaden  the 
existing  exemptions  for  coal  and  coal 
ash  piles  to  include  radionuclide 
releases  to  and  from  coal  and  coal  ash 
piles  at  all  kinds  of  sites,  not  just  sites 
where  there  is  a  coal-fired  boiler.  As 
with  the  broader  land  disturbance 
exemption,  this  exemption  for  coal  and 
coal  ash  piles  would  apply  only  to 
CERCLA  section  103  and  EPCRA  section 
304  reporting  requirements,  not  to  the 
related  response  or  liability  provisions. 
In  the  1989  final  radionuclide  RQ 
adjustment  rulemaking,  the  reporting 
exemptions  for  radionuclide  releases  to 
and  from  coal  and  coal  ash  piles  at 
boiler  sites  were  granted  based  both 
upon  the  risks  posed  and  the 
appropriateness  of  a  federal  response  to 
such  releases  under  CERCLA  (54  FR 
22529,  May  24, 1989).  The  exemptions 
were  limited  to  only  boiler  sites  because 
there  was  sufficient  information 
available  to  quantify  the  radiological 
risks  of  coal  and  coal  ash  piles  at  boiler 
sites,  but  not  other  kinds  of  sites.  As 
discussed  in  more  detail  below,  EPA  is 
proposing  today  that  a  quantitative  risk 
assessment  is  not  necessary  to  support 
a  CERCLA  and  EPCRA  reporting 
exemption,  if  threshold  questions  about 
the  appropriateness  and  feasibility  of  a 
federal  response  can  be  answered  by  a 
simple  determination  that  radionuclide 
releases  are  at  or  near  natural 
background  levels.  While  this  approach 
would  be  a  departure  from  the  detailed 
risk  analysis  performed  for  coal  and  coal 
ash  piles  at  boiler  sites,  it  would  in  fact 
be  consistent  with  the  original 
exemptions  granted  for  undisturbed 
land  holdings  and  land  disturbance 
activities  such  as  farming  and 
construction,  which  were  based  on  a 
qualitative  review  of  radionuclide 
releases  relative  to  background  rather 
than  a  quantitative  risk  assessment. 

EPA  is  proposing  these  broader 
exemptions  for  three  primary  reasons, 
which  apply  equally  to  both  land 
disturbance  at  certain  mines  and  to  coal 
and  coal  ash  piles  at  non-boiler  sites. 
First,  the  concentrations  of  naturally 
occurring  radionuclides  in  the  different 
materials  that  would  be  subject  to  the 
exemption  (e.g.,  overburden  and  ores  in 
the  subject  mining  sectors,  coal,  and 
coal  ash]  are  generally  within  the  range 
of  "typical"  background  concentrations 
in  surficial  rocks  and  soils  in  the  U.S. 
Second,  EPA  believes  that  a  CERCLA 
response,  to  the  release  otherwise 
reportable,  would  be  very  unlikely  and 
possibly  infeasible  or  inappropriate, 
because  (1)  the  concentrations  of 
materials  being  handled  are  at  or  near 


background,  and  (2)  the  resulting 
radionuclide  releases  are  expected  to  be 
continuously  low,  spread  over  large 
areas,  and  widely  dispersed  in  the 
envfronment.  Third,  the  submission  of 
individual  notifications  of  these  releases 
does  not  appear  necessary  for  the 
government  to  assess  whether  a 
response  action  is  needed,  since  the 
releases  should  be  similarly  low  aa<oss 
all  sites  subject  to  the  broader 
exemptions.  As  a  result,  the  broader 
reporting  exemptions  are  intended  to 
allow  EPA  to  focus  its  resources  on  the 
most  serious  releases  and  to  protect 
public  health  and  welfare  and  the 
envirorunent  more  effectively  and 
efficiently.  At  the  same  time,  the 
exemptions  would  eliminate 
imnecessary  reporting  burdens  on 
persons  responsible  for  land  disturbance 
at  certain  mine  sites  and  any  sites  where 
coal  or  coal  ash  is  stored  or  disposed. 

With  respect  to  radionuclide 
concentrations,  EPA  reviewed  available 
data  on  the  concentrations  of  naturally 
occurring  radionuclides  in  surficial 
rocks  and  soils,  as  well  as  in  various 
ores,  coal,  and  coal  ash.  These  data  are 
presented  in  a  Technical  Background 
Document  ("Technical  Background 
Document  Supporting  Proposed 
Administrative  Reporting  Exemptions 
for  Certain  Releases  of  Radionuclides") 
available  for  inspection  in  the  U.S.  EPA 
CERCLA  Docket  Office  (Mail  Code 
5201G),  Crystal  Gateway  #1,  12th  Floor, 
1235  Jefferson  Davis  Highway,- 
Arlington,  VA  22202.  As  discussed  in 
more  detail  in  this  document,  typical 
concentrations  of  uranium-238, 
thorium-232,  and  their  respective  decay 
products  in  surficial  rocks  and  soils  in 
the  U.S.  hover  around  1  picocurie  per 
gram  (pCi/g),  although  data  developed 
by  Myrick  et  al.'  and  other  researchers 
show  that  uranium-238  concentrations 
may  range  from  0.12  to  3.8  pCi/g  and 
thorium-232  concentrations  may  range 
from  0.10  to  3.4  pCi/g.  Concentrations 
well  above  these  typical  values, 
however,  are  known  to  occur  in  certain 
hot  spot  areas  of  the  country.  For 
example,  elevated  radioactivity  has  been 
observed  in  association  with  certain 
faults  and  shear  zones  in  the  Reading 
Prong  region  of  Pennsylvania,  New 
York,  and  New  Jersey,  with  uranium- 
238  concentrations  as  high  as  27  pCi/g 
being  reported  in  one  "profound  case."^ 
Similarly,  uranium-238  concentrations 


'  Myrick,  T.E..  B.A.  Berven,  and  F.F.  Haywood, 
"Detennination  of  Concentrations  of  Selected 
Radionuclides  in  Surface  Soil  in  the  U.S.,"  Health 
Physics.  Vol.  45,  No.  3  (September),  pp.  631-642, 
1983. 

'Smith  et  al.,  "Radon:  A  Profound  Case." 
Pennsylvania  Geology.  Volume  18.  No.  2.  p.  1-7. 
1987. 
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of  20  pCi/g  or  more  have  been  observed 
in  isolated  spots  in  central  Florida 
where  phosphate  deposits  are  exposed 
or  near  the  land  surface. 

Available  data  indicate  that  the 
radionuclide  concentrations  in  many 
mining  materials,  coal,  and  coal  ash  are 
generally  within  the  range  reported  for 
typical  background.  For  example,  as 
shovra  in  the  Technical  Background 
Document  supporting  this  proposed 
rule,  all  available  data  on  the  uranium- 
238  and  thorium-232  concentrations  in 
iron  ore,  zinc  ore,  limestone,  clay,  and 
fluorspar  are  within  the  range  reported 
by  Myrick  et  al.  for  background  surface 
soils.  Ninety-eight  percent  of  all  coal 
samples  analyzed  in  support  of  EPA's 
1989  final  airborne  emission  standards 
for  radionuclides  were  also  within  the 
typical  background  range; 
concentrations  significantly  above  this 
range  (between  20  and  43  pCi/g  of 
uranium-238)  were  observed  in  only 
two  out  of  more  than  3.700  coal  samples 
analyzed.  The  radioactivity  of  coal  ash 
is  usually  higher  than  that  of  coal 
(estimated  to  be  about  ten  times  higher). 
However,  typical  coal  ashes  are 
expected  to  contain  4.3  pCi/g  of 
uranium-238  and  3.5  pCi/g  of  thorium- 
232,  which  are  only  slightly  higher  than 
the  background  range  reported  by 
Myrick  et  al.  Bauxite  (aluminum)  ore 
also  can  contain  radionuclide 
concentrations  that  are  slightly  elevated 
compared  to  normal  background 
(around  6  pCi/g  of  thorium-232  and  7 
pCi/g  of  uranium-238).  but  still 
relatively  low  compared  to  the  levels 
that  naturally  exist  in  surface  rocks  and 
soils  in  some  areas  of  the  country. 

Most  data  indicate  that  radionuclide 
concentrations  in  copper  ores  are  at  or 
near  typical  background  levels.  For 
example,  a  1982  EPA  study  ^  reports  that 
the  uranium-238  concentration  in 
copper  ore  ranges  from  0.79  pCi/g  at  an 
imderground  mine  to  2.2  pCi/g  at  a 
surface  mine.  The  concentration  of 
thorium-232  is  reported  to  range  from 
0.62  pCi/g  at  an  underground  mine  to 
3.1  pCi/g  at  a  surface  mine.  These  levels 
fall  within  the  background  ranges  for 
surficial  soils  as  reported  by  Myrick  et 
al.  Elevated  levels,  however,  have  been 
observed  in  certain  copper  ores  from 
Arizona,  Utah,  and  New  Mexico  (see  the 
Technical  Background  Document  for 
more  information).  Based  on  current 
information  and  understanding,  EPA 
believes  that  many  of  these  elevated 
readings  are  probably  reflective  of  a 
biased  sampling  program,  and  that  large 


*U.S.  EPA.  "Emissions  of  Naturally  Occurring 
Radioactivity  from  Aluminum  and  Copper 
Facilities."  Office  of  Radiation  Programs,  Las  Vegas 
Facility.  NV,  EPA-S20/6-82-018, 1982. 


site  averages  are  likely  to  be  lower  and 
approaching  typical  backgroimd  levels. 
EPA  requests  more  reliable  and  current 
data  on  the  radionuclide  concentrations 
in  copper  ores  along  with  comments  on 
how  these  ores  should  be  treated  for  the 
purpose  of  the  final  reporting  exemption 
rule.  If  found  to  be  necessary  based  on 
data  and  other  information  submitted 
during  the  comment  period,  land 
disturbance  incidental  to  copper  mining 
could  be  grouped  with  those  mining 
sectors  that  would  not  be  granted  a 
reporting  exemption  in  the  final  rule. 

The  relatively  low  radionuclide 
concentrations  reported  for  these 
different  materials  do  not  necessarily 
mean  that  the  risks  associated  with 
radionuclide  releases  from  many  types 
of  extraction  sites  and  coal  and  coal  ash 
piles  are  low  or  representative  of 
undisturbed  background.  Indeed,  many 
factors  associated  with  the  nature  of  the 
materials,  management  practices,  and 
environmental  and  population 
eharacteristics  at  these  sites  would  need 
to  be  studied  in  substantially  more 
detail  before  it  could  be  demonstrated 
that  such  risks  are  low  in  all  or  most 
cases.  However,  based  on  the  relatively 
low  radionuclide  concentrations  and  the 
generally  low-level,  diffuse  releases 
associated  with  the  activities  involved 
(land  disturbance  incidental  to  mining 
extraction;  transporting,  dumping,  and 
storing  coal;  and  transporting,  dumping, 
storing,  and  disposing  of  coal  ash),  EPA 
believes  that  a  CERCLA  removal  or 
remedial  response  to  such  radionuclide 
releases  would  very  rarely,  if  ever,  be 
necessary.  Moreover,  it  is  not  clear  that 
it  would  be  feasible  or  practical  to 
mount  a  CERCLA  response  at  these 
types  of  sites,  since  the  materials  in 
question  already  have  radionuclide 
concentrations  that  are  likely  to  be  at  or 
near  background  and  CERCLA 
responses  would  not  normally  clean  up 
to  below  background  levels.  Any  efi'ort 
to  remove  the  subject  extraction 
materials,  coal,  or  coal  ash  or  cover 
these  materials  with  soil,  for  example, 
would  leave  exposed  soils  that  would 
have  comparable  concentrations  of 
naturally  occurring  radionuclides. 
Therefore,  EPA  believes  that  reporting 
exemptions  are  warranted  because 
continued  evaluation  and  reporting  of 
such  radionuclide  releases  serves  no 
useful  purpose  and,  in  fact,  places  an 
uimecessary  burden  on  society. 
CERCLA  response  and  liability 
provisions,  however,  would  remain 
intact,  enabling  a  response  if  a  serious 
radiation  threat  is  ever  discovered  by 
other  means  (e.g..  Regional  and  State 
inspections)  at  an  exempted  mine  or 
coal  or  coal  ash  pile. 


This  same  logic  does  not  necessarily 
hold  for  other  types  of  extraction  sites 
that  handle  ores  and  other  raw  materials 
that  routinely  have  radionuclide 
concentrations  well  above  background 
levels.  As  discussed  in  more  detail  in 
the  Technical  Background  Document 
supporting  this  proposed  rule 
("Technical  Background  Document 
Supporting  Proposed  Administrative 
Reporting  Exemptions  for  Certain 
Releases  of  Radionuclides,"  available 
for  inspection  in  the  Superfund  Docket), 
the  materials  extracted  at  uranium, 
phosphate,  tin,  titanium,  zirconium, 
hafnium,  vanadium,  and  rare  earth 
mines  can  have  elevated  concentrations 
of  uranium-238  and/or  thorium-232, 
along  with  their  respective  decay 
products.  For  example: 

—  Uranium  ore  has  a  uranium-238 
concentration  on  the  order  of  280-560 
pCi/g,  although  concentrations  as 
high  as  760  pCi/g  are  reported  in  the 
literature. 

—  Uranium-238  concentrations  in 
phosphate  rock  range  from  3-4  pCi/g 
in  Tennessee  to  20-60  pCi/g  in  other 
States  (Florida,  North  Carolina,  Idaho, 
Montana,  Wyoming,  and  Utah). 
Concentrations  as  high  as  270  pCi/g  of 
uranium-238  have  been  reported. 

— No  data  are  available  on  the 
radionuclide  concentrations  in 
domestically  mined  tin  ores. 
However,  available  data  show  that  tin 
slag  (produced  from  tin  ore 
processing)  contains  17-34  pCi/g  of 
uranium-238.  In  addition, 
concentrated  processed  ores  from 
Malaysia  have  been  shown  to  contain 
1,160  to  8.830  pCi/g  of  thorium-238. 

—  Some  titanium  ores  (rutile  and 
leucoxene)  are  reported  to  contain  12- 
14  pCi/g  of  uranium-238  and  1-10 
pCi/g  of  thorium-232. 

—  Zircon  (zirconium  and  hafnium  ore) 
has  been  measured  to  contain  13  pCi/ 
g  of  radium-226,  a  decay  product  of 
uranium-238  (which  would  be 
expected  to  be  present  at  about  the 
same  concentration  as  radium-226). 
Measurements  of  radium-226 
concentrations  in  processed  ore 
concentrates  from  South  Africa  are  as 
highas200pCi/g. 

—  Vanadium-bearing  ores  are 
commonly  the  same  as  uranium  ores, 
because  vanadium  is  often  recovered 
as  a  coproduct  from  uranium  ore. 
Ores  recovered  primarily  for  their 
vanadium  content  contain  lower 
radionuclide  concentrations  than 
uranium  ore,  but  still  appear  to 
contain  uranium  at  levels  higher  than 
typical  background  (in  the  30  to  58 
pCi/g  range). 

— Monazite,  an  ore  mined  for  its  rare 
earth  and  thorium  content,  typically 
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contains  3,900  pCi/g  of  thorium  and 
1,800  pCiyg  of  uranium.  Another  rare 
earth  ore,  bastnasite,  typically 
contains  less  than  97  pCi/g  of 
thorium. 

These  concentrations  generally  are  far 
above  typical  backgroimd 
concentrations  expected  in  surface  soils 
across  most  of  the  U.S.  (i.e.,  uranium- 
238  ranging  from  0.12  to  3.8  pCi/g.  with 
an  average  of  1  pCi/g,  and  thorium-232 
ranging  from  0.10  to  3.4  pCi/g,  with  an 
average  of  1  pCi/g).  The  concentrations 
in  uranium  ore,  phosphate  rock,  and 
rare  earth  ores  (including  monazite 
mined  for  its  thorium  content)  also  are 
above  the  elevated  backgroimd 
concentrations  known  to  exist  at  or  near 
the  land  surface  in  certain  hot  spot 
regions  of  the  country,  such  as  the 
Reading  Prong  region. 

Just  as  the  relatively  low 
concentrations  in  iron,  zinc,  limestone, 
copper,  and  other  mining  sectors 
proposed  to  be  exempted  do  not 
necessarily  mean  that  the  radiation  risks 
are  low,  the  relatively  high 
concentrations  encountered  during 
uranium,  phosphate,  tin,  titanium, 
zirconium,  hafriium,  vanadium,  and  rare 
earth  mining  do  not  necessarily  mean 
that  the  radiation  risks  at  these  sites  are 
high.  To  the  contrary,  EPA's  risk 
analysis  *  supporting  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAPs)  shows  that 
airborne  emissions  of  radionuclides 
from  surface  uranium  mines  result  in  a 
maximally  exposed  individual  risk  of 
fatal  cancer  of  5  x  10"'.  Furthermore, 
U.S.  Nuclear  Regulatory  Commission 
licenses  control  radionuclide  releases  to 
all  media  from  in-situ  uranium  mines 
and  an  EPA  NESHAP  limits  radon 
emissions  to  the  air  from  undergroimd 
uranium  mines  (40  CFR  part  61,  subpart 
B);  as  a  consequence,  releases  in 
compliance  with  these  limits  may  be 
federally  permitted  under  CERCLA  and 
thus  excluded  from  CERCLA  reporting 
and  liability  requirements. 

EPA  believes,  however,  that  the 
elevated  radionuclide  concentrations  in 
raw  materials  handled  at  uranium, 
phosphate,  tin,  titanium,  zirconiiun, 
hafnium,  vanadiimi,  and  rare  earth 
mines  distinguish  such  materials  from 
the  soil  and  rock  disturbed  at  the  vast 
majority  of  farming  and  construction 
sites  across  the  U.S.  When  these 
elevated  radionuclide  concentrations 
are  coupled  with  other  factors  that  tend 
to  distinguish  mining  bom  farming  and 


*U.S.  EPA.  "Risk  Assessments.  Environmental 
Impact  Statement,  NESHAPS  for  Radionuclides, 
Bacliground  Information  Document — Volume  2," 
Office  of  Radiation  Programs,  EPA/520/l-«9-006- 
1,  Chapter  12. 1989. 


construction — generally  much  larger 
sites,  larger  quantities  qf  earthen 
materials  moved  and  stockpiled,  longer- 
term  and  more  frequent  land 
disturbances  at  a  given  site,  and 
frequently  substantially  greater  depths 
uncovered  (see  the  Technical 
Backgroimd  Document  for  more 
detail) — EPA  believes  there  is  a 
reasonable  basis  for  not  including 
uranium,  phosphate,  tin,  titanium, 
zirconium,  hafriium,  vanadium,  and  rare 
earth  mining  in  the  reporting  exemption 
for  land  disturbance  activities.  Again, 
this  does  not  mean  that  the  radiation 
risks  at  such  mines  are  necessarily  high, 
but  only  that,  in  EPA's  judgment, 
further  evaluation  would  be  required 
before  it  can  be  concluded  with  a 
sufficient  degree  of  confidence  that  such 
risks  are  indeed  low  and  that  a 
government  response  would  be 
unwarranted  or  Lnfeasible. 

Commenters  wishing  to  support 
exemptions  for  uranium,  phosphate,  tin, 
titanium ,  zirconium ,  hafriium ,  ^ 

vanadium,  and  rare  earth  mining  and 
wishing  to  obtain  a  reporting  exemption 
are  requested  to  submit  particular  kinds 
of  information  along  with  their 
comments  on  this  proposal.  Data  and 
analyses  regarding  the  radionuclide 
concentrations  in  ores  and  other  raw 
materials  handled  in  these  mining 
sectors  relative  to  the  undisturbed, 
naturally  occurring  levels  at  or  near  the 
land  surface  around  the  mine  sites 
would  be  especially  helpful.  If  such  data 
and  analyses  can  demonstrate  that  the 
radionuclide  concentrations  in  the  ores 
and  raw  materials  being  handled  are 
generally  within  the  normal  background 
range  for  surficial  rocks  and  soils  in  the 
same  area,  a  basis  for  broadening  the 
reporting  exemptions  further  to  include 
these  mining  sectors  may  exist.  If  such 
a  demonstration  cannot  be  made,  EPA 
requests  information  on'special 
circumstances  that  would  make  a 
CERCLA  response  to  radionuclide 
releases  at  these  mine  sites  very 
unlikely,  infeasible,  and/or 
inappropriate. 

These  special  circumstances  could 
include  a  demonstration  that  the 
radiation  exposures  and  risks/-  for  all 
radionuclides  and  all  possible  exposure 
pathways  (not  just  radon  and  not  just 
the  air  pathway),  are  low  (e.g.,  lO"*  or 
lower  lifetime  cancer  risk)  for 
reasonably  maximally  exposed 
individuals,  including  closest  offsite 
residents  and  onsite  workers.  Any 
analysis  of  risks  should  focus  either  on 
all  sites  within  a  given  mining  sector  or 
on  a  model  site  that  is  demonstrated  to 
conservatively  represent  other  sites. 
Anecdotal  information  or  basic 
assertions  regarding  independent  factors 


that  might  influence  risk,  such  as 
generalized  statements  that  mines  are 
commonly  located  in  remote  areas  or 
that  radon  released  from  mines 
disperses  rapidly  and  causes  no 
incremental  exposure  above  natural 
background  radiation,  are  not 
convincing  unless  supported  by  data 
and  an  integrated  risk  analysis. 
Moreover,  EPA  believes  that  broad 
comparisons  of  the  cumulative  amount 
of  soil  moved  or  the  cumulative  amount 
of  radon  released  at  all  mines  versus  all 
farming  and  construction  sites  are 
immaterial,  since  the  need  for  a 
CERCLA  response  hinges  on  the 
particular  conditions  at  any  individual 
site,  not  all  like  sites  in  aggregate. 

Other  special  circumstances  that 
might  argue  for  additional  reporting 
exemptions  include  a  demonstration 
that  a  CERCLA  response  is  infeasible  or 
inappropriate  at  a  particular  type  of 
mine.  With  respect  to  this  issue,  the 
Agency  wishes  to  point  out  that 
appropriate  CERCLA  responses  at  mines 
can  fall  well  short  of  covering  the  entire 
site  with  soil  or  water,  which  would 
defeat  the  very  purpose  of  extraction. 
For  example,  it  may  be  feasible  or 
appropriate  to  cover  certain  waste  piles 
or  inactive  mine  areas  with  soil  or 
water.  Many  other  types  of  response 
actions  have  actually  been  taken  at  mine 
sites  on  the  National  Priorities  List, 
although  not  in  response  to  releases  of 
radionuclides.  These  actions  have 
included  measures  to  control  and  treat 
mine  water,  diverting  and  controlling 
stormwater  runoff,  dumping  materials 
in  areas  engineered  for  waste  disposal, 
isolating  contaminated  areas  with  fences 
and  signs,  providing  nearby 
communities  with  alternate  sources  of 
drinking  water,  excavating  and 
removing  contaminated  soil,  and 
injecting  concrete  into  inactive 
underground  mine  workings.  If  these  or 
other  responses  to  radionuclide  releases 
at  mines  would  be  infeasible  or 
inappropriate,  EPA  requests  information 
explaining  why. 

B.  Alternative  Exemptions 

As  outlined  below,  EPA  is 
considering  two  alternative  approaches 
for  broadening  the  existing  reporting 
exemptions  for  certain  radionuclide 
releases.  EPA  solicits  comments  and 
data  to  assist  in  consideration  of  these 
alternatives  with  regard  to  differences  in 
protection  of  public  health  and  welfare 
and  the  environment.  All  comments  on 
these  alternatives,  together  with 
comments  on  the  proposed  approach 
described  above,  will  be  considered  in 
developing  the  final  rule. 
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1.  Alternative  1:  Exempt  All  Extraction 
and  Coal  and  Coal  Ash  Piles 

Under  one  alternative,  EPA  would 
exempt  from  CERCLA  section  103  and 
EPCRA  section  304  reporting 
requirements  radionuclide  releases  from 
land  disturbance  incidental  to 
extraction  activities  at  all  mines,  as  well 
as  coal  and  coal  ash  piles  at  all  kinds 
of  sites.  As  in  the  proposed  exemptions, 
this  alternative  would  not  exempt 
radionuclide  releases  associated  with 
beneficiation  or  processing  operations 
that  may  be  located  at  mine  sites,  nor 
would  it  exempt  the  disposal  of  high 
concentration  materials,  for  example,  in 
inactive  mines. 

This  alternative  recognizes  that 
reporting  may  not  serve  a  useful 
purpose  if  a  CERCLA  response  would  be 
infeasible  or  inappropriate  and  if  a 
response  would  rarely  be  undertaken.  A 
broad  exemption  would  allow  the 
Agency  to  focus  its  resources  on  the 
most  serious  releases,  and  this 
alternative  could  result  in  a  greater 
reduction  in  reporting  burden  for  both 
industry  and  government  and  a  greater 
cost  savings  compared  to  the  proposed 
exemptions. 

Another  factor  possibly  in  favor  of 
this  approach  is  that  individual  release 
reports  and  responses  under  CERCLA 
may  not  be  the  most  appropriate  Federal 
regulatory  response  to  radionuclide 
releases  from  mines.  EPA  and  other 
government  agencies  are  already  aware 
that  all  mines  in  the  U.S.  are 
continuously  releasing  radionuclides  to 
the  environment,  usually  in  relatively 
low  concentrations.  Rather  than 
requiring  release  reports  and  evaluating 
the  need  for  response  on  a  facility-by- 
facility  basis,  it  may  be  more  effective 
for  the  Agency  to  study  radiation  threats 
at  mines  categorically  and,  if  found  to 
be  necessary,  develop  more  stringent 
regulations  under  other  statutes.  Such 
investigations  focusing  primarily  on 
mining  and  mineral  processing  wastes 
are  already  underway  within  EPA, 
including  the  Office  of  Radiation  and 
Indoor  Air's  study  of  diffuse  naturally 
occurring  radioactive  material  (NORM) 
wastes  and  the  Office  of  Solid  Waste's 
evaluation  of  extraction  and 
beneficiation  wastes  under  the  Resource 
Conservation  and  Recovery  Act.  Under 
this  alternative,  CERCLA  response  and 
liability  provisions  would  remain  intact 
to  respond  to  any  serious  radiation 
threats  at  mine  sites  that  are  not  being 
adequately  controlled  under  the  existing 
network  of  regulations,  but  release 
reporting  requirements  would  be 
eliminated  in  deference  to  these  or  other 
studies  designed  to  address  radiation 
threats  at  mines  more  categorically. 


Compared  to  tlie  proposed 
exemptions,  this  alternative  may  be  less 
successful  in  contributing  to  CERCLA 's 
overall  goal  of  protecting  public  health 
and  welfare  and  the  environment.  This 
could  be  particularly  true  at  the  few 
categories  of  mines  discussed  above  that 
are  believed  to  handle  materials  with 
elevated  concentrations  of 
radionuclides. 

To  assist  in  the  evaluation  of  this 
alternative,  EPA  specifically  requests 
information  and  comment  on  the  need 
to  obtain  reports  of  radionuclide 
releases  from  uranium,  phosphate,  tin, 
titanium,  zirconium,  hafnium, 
vanadium,  and  rare  earth  mines 
(including  monazite  mined  for  its 
thorium  content),  which  would  have  to 
be  submitted  under  the  proposed 
exemptions  but  would  hot  be  required 
under  this  alternative.  Data  and  analyses 
regarding  the  magnitude  and  extent  of 
radiation  threats  (if  any)  at  these  types 
of  mines,  as  well  as  the  feasibility  and 
appropriateness  of  a  CERCLA  response, 
would  be  particularly  helpful  in  this 
regard.  Information  and  comment  on  the 
degree  to  which  other  existing 
regulations  and  programs  adequately 
control  any  radiation  threats  at  these 
types  of  mines  also  would  assist  in 
evaluating  the  need  for  CERCLA  section 
103  and  EPCRA  section  304  reporting. 

2.  Alternative  2:  Exempt  All  Land 
Disturbance  Incidental  to  Extraction 
During  Mining  Activities  and  All  Piles 
of  Diffuse  Naturally  Occurring 
Radioactive  Material  Below  a 
Concentration  Cutoff 

Under  another  alternative,  EPA  would 
eliminate  the  requirement  to  report 
releases  of  radionuclides  from  land 
disturbance  incidental  to  extraction  and 
releases  of  radionuclides  to  and  from  all 
piles  of  diffuse  naturally  occurring 
radioactive  material  (including 
extraction,  beneficiation,  and  mineral 
processing  materials  and  wastes  as  well 
as  coal  and  coal  ash  piles  at  any  kind 
of  site),  as  long  as  the  concentration  of 
naturally  occurring  radionuclides  was 
below  a  certain  concentration  threshold. 
Persons  in  charge  of  sites  where  such  - 
materials  are  disturbed  and/or 
stockpiled  would  have  to  determine  the 
radionuclide  concentration  of  the 
material  that  they  move  or  handle.  If  the 
concentration  fell  below  the  pre- 
established  threshold,  it  would  not  be 
necessary  to  determine  total  quantities 
of  radionuclides  released  for 
comparison  vdth  the  RQs  (i.e.,  no 
release  report  would  be  required, 
regardless  of  the  total  quantity  released). 
However,  if  the  concentration  exceeded 
the  threshold,  it  then  would  be 
necessary  to  determine  quantities 


released  and  to  submit  a  report  if  the 
RQs  were  met  or  exceeded. 

EPA  is  considering  a  concentration 
cutoff  because  there  may  be  very  Uttle 
benefit  in  requiring  reports  when  more 
than  an  RQ  of  naturally  occurring 
radionuclides  is  released  from  diffuse 
sources  (such  as  land  clearing, 
overburden  removal  and  stockpiling, 
and  excavaUng.  handling,  transporting, 
dumping,  and  storing  ores,  beneficiation 
or  mineral  processing  materials  and 
wastes,  coal,  and  coal  ash)  that 
continuously  emit  radionuclides  in  low 
concentrations  spread  over  large  areas. 
In  developing  the  adjusted  radionuclide 
RQs,  the  Agency  determined  quantities 
that  may  result  in  unacceptable  human 
exposures  under  a  conservative 
hypothetical  scenario  in  which 
radionuclides  are  released  from  a 
ground-level,  point  source  (54  FR 
22524,  May  24,  1989).  In  essence,  this 
assumes  that  radionuclides  are  released 
in  a  concentrated  form  and  unable  to 
undergo  substantial  dilution  as  they 
migrate  to  a  point  where  a  person  might 
be  exposed.  This  conservative  approach 
was  taken  to  develop  adjusted  RQs  that 
would  ensure  timely  reporting  in  most 
circumstances.  EPA  recognizes, 
however,  that  the  RQs  based  on  this 
scenario  may  be  unnecessarily  low 
when  radionuclides  are  actually 
released  in  more  dilute  form  from  a 
large  area  source. 

In  the  radionuclide  RQ  adjustment 
NPRM  (52  FR  8182,  March  16. 1987), 
EPA  requested  comments  on  such  a 
concentration  cutoff  concept  in  general 
and,  in  particular,  on  the  use  of  0.002 
microcuries  per  gram  (or  2,000  pCi/g) 
established  by  the  Department  of 
Transportation  (DOT)  for  the  purpose  of 
defining  radioactive  material  in 
hazardous  material  transport  regulations 
(49  CFR  parts  171-177).  All  commenters 
who  addressed  this  issue  (slightly  over 
half  of  all  commenters)  favored  a 
concentration  cutoff.  However,  EPA 
decided  not  to  pursue  the  issue  further 
through  the  radionuclide  RQ  adjustment 
rulemaking  primarily  because:  (1)  There 
was  not  a  pre-existing  concentration 
threshold  that  was  widely  believed  to  be 
acceptable  for  all  possible  radionuclide 
release  scenarios  (the  DOT  level  of  2,000 
pCi/g  was  generally  regarded  as  too  high 
for  many  release  and  exposure 
situations);  (2)  EPA  did  not  have  a 
sufficient  technical  basis  at  that  time  for 
determining  an  Appropriate 
concentration  cutoff;  and  (3)  an  RQ 
adjustment  regulation  was  not  viewed 
as  the  appropriate  forum  for  conducting 
the  complex  analysis  needed  to 
determine  such  a  level  (54  FR  22528, 
May  24, 1989). 
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Nevertheless,  after  reviewing  public 
comments  on  the  November  30, 1992, 
NPRM  on  administrative  reporting 
exemptions,  EPA  would  like  to  revisit 
the  idea  of  a  concentration  cutoff  to  be 
applied  specifically  to  land  disturbance 
and  piles  of  diffuse  naturally  occurring 
radioactive  material  (rather  than  all 
possible  radionuclide  releases,  as 
originally  envisioned  in  the 
radionuclide  RQ  adjustment  NPRM).  In 
particular,  EPA  requests  information 
and  comment  on  two  major  issues 
associated  with  such  an  approach.  First, 
what  would  be  an  appropriate 
concentration  cutoff  level  (or  levels)? 
EPA  believes  that  such  a  level  would 
best  be  expressed  as  some  increment  to 
natural  background.  Second,  what 
would  be  the  best  way  to  determine 
natural  background  levels? 
-'^^With  regard  to  the  question  of  an 
appropriate  level,  5  pCi/g  of  radium-226 
above  background  is  one  possibility. 
This  is  EPA's  standard  in  40  CFR  part 
192  for  the  cleanup  of  surface  soil 
contaminated  with  residual  radioactive 
material  from  inactive  uranium 
processing  sites  (i.e.,  uranium  mill 
tailings).  As  stated  in  40  CFR  192.12, 
remedial  actions  at  such  sites  shall  be 
conducted  to  provide  reasonable 
assurance  that  the  concentration  of 
radiimi-226  in  land  averaged  over  any 
area  of  100  square  meters  shall  not 
exceed  the  background  level  by  more 
than  5  pCi/g,  averaged  over  the  first  15 
centimeters  of  soil  below  the  surface.  In 
promulgating  this  cleanup  standard,  the 
Agency  stated: 

The  purpose  of  this  standard  is  to  limit  the 
risk  from  inhalation  of  radon  decay  products 
in  houses  built  on  land  contaminated  with 
tailings,  and  to  limit  gamma  radiation 
exposure  of  people  using  contaminated  land. 
"  *  *  Because  the  risks  from  soils 
contaminated  with  radium-226  are 
potentially  so  great,  the  proposed  standard 
was  set  at  a  level  as  close  to  background  as 
we  believed  reasonable,  taking  into 
consideration  the  difficulties  in  measuring 
this  level  and  distinguishing  it  from  natural 
background.  (48  FR  600,  January  5, 1983} 

EPA  believes  this  underlying  purpose 
and  rationale  make  the  5  pCi/g  standard 
a  candidate  for  possible  use  as  a  lower- 
bound  concentration  cutoff  for  the 
purpose  of  reporting  exemptions  for 
land  disturbance  and  piles  of  diffuse 
naturally  occurring  radioactive  material, 
such  as  extraction,  beneficiation,  and 
mineral  processing  materials  and 
wastes,  as  well  as  coal  tod  coal  ash. 

EPA  recognizes,  however,  that  this 
number  would  have  some  limitations  if 
applied  in  this  context.  Most  notably, 
the  standard  was  developed  based  on 
conditions  that  represent  an  inactive 
uraniiun  mill  tailings  site,  which  would 


not  necessarily  represent  the  conditions 
at  other  kinds  of  sites  where  naturally 
occurring  radioactive  materials  are 
disturbed  and  handled  (e.g.,  there  may 
be  differences  in  the  physical  properties 
and  radionuclide  concentrations  of  the 
materials  being  handled,  as  well  as  in 
potential  human  exposiu«  scenarios).  In 
addition,  the  40  CFR  part  192  standard 
was  developed  using  risk  assessment 
techniques  and  standards  in  place 
during  the  early  1980s.  More  recently, 
EPA  has  established  guidelines  for 
determining  remediation  goals  for 
radioactively  contaminated  soils  at 
Superfund  sites.'  Depending  on  the 
particular  conditions  at  a  site,  use  of 
these  more  recent  guidelines  may  result 
in  a  cleanup  target  that  differs  from  5 
pCi/g  of  radium-226  above  background. 

Nevertheless,  these  potential 
limitations  may  not  seriously 
undermine  the  utility  of  5  pCi/g  above 
background  as  an  administrative  cutoff 
level  for  the  purpose  of  establishing 
CERCLA  section  103  and  EPCRA  section 
304  reporting  exemptions.  If  this 
approach  is  adopted,  EPA  could 
establish  this  level  as  an  interim  cutoff 
pending  the  development  of  a  better 
value  or  set  of  values.  As  part  of  a 
separate  rulemaking,  the  Agency  is 
presently  developing  new  cleanup 
levels  for  radioactively  contaminated 
soil  and  ground  water.  Once  these  or 
other  levels  are  finalized,  and  if  they  are 
considered  appropriate  for  the  purpose 
of  CERCLA  and  EPCRA  reporting 
exemptions,  they  could  be  adopted  as 
updated  concentration  cutoffs. 

The  Agency  specifically  requests 
information  and  comment  on  the 
appropriateness  of  using  5  pCi/g  of 
radium-226  above  background  as  a 
concentration  cutoff  for  the  purpose  of 
establishing  CERCLA  section  103  and 
EPCRA  section  304  reporting 
exemptions  for  land  disturbance  and 
piles  of  diffuse  naturally  occurring 
radioactive  material.  EPA  also  requests 
proposals  and  supporting  rationale  for 
any  alternative  values.  Major  issues  of 
interest  that  have  a  bearing  on  the 
appropriateness  of  any  candidate  value 
include  its  level  of  protectiveness.  the 
ability  to  detect  the  value  and 
distinguish  it  fi-om  natural  background, 
and  consistency  with  other  existing 
regulations  and  controls. 

With  regard  to  the  question  of 
determining  background,  EPA  believes 
that  it  would  be  appropriate  to  use  a 
concentration  that  represents 


undisturbed  background  radioactivity  in 
surface  rocks  and  soils  (to  which  the 
public  is  already  exposed).  EPA 
presently  is  considering  three 
alternatives,  but  invites  information  and 
comment  on  the  practicality  and 
appropriateness  of  an^  other 
possibilities.  The  three  alternatives 
presently  being  considered  are:  (1) 
Using  site-specific  values;  (2) 
establishing  a  single  value  for  the  nation 
as  a  whole  to  be  used  when  site-specific 
data  are  not  available,  or  (3)  establishing 
regional  or  State-specific  values  to  be 
used  when  site-specific  data  are  not 
available. 

The  first  alternative,  using  site- 
specific  values,  recognizes  the 
variability  in  background  radioactivity 
that  exists  across  different  sites  and  the 
difficulties  in  determining 
representative,  undisturbed  background 
values.  Under  this  alternative,  reporting 
would  depend  on  site-specific 
background  levels  of  radionuclides  in 
surface  soils.  Existing  and  emerging 
EPA  guidance  for  determining 
background  concentrations  of 
radionuclides  could  be  used  to  establish 
these  levels.  For  example,  EPA's 
Guidance  for  Data  Useability  in  Risk 
Assessment**  provides  general  guidance 
on  how  to  discriminate  radioactive  site 
contamination  from  background. 
Chapter  10  of  the  Agency's  Risk 
Assessment  Guidance  for  Superfund  ' 
also  discusses  general  issues  concerning 
the  determination  of  background 
concentrations  of  radionuclides.  In 
cooperation  with  the  Department  of 
Energy,  Department  of  Defense,  and 
Nuclear  Regulatory  Commission,  EPA  is 
in  the  process  of  developing  more 
specific  guidelines  for  surveying 
radioactively  contaminated  sites  and 
determining  radiological  background 
levels  (as  part  of  the  Multi-Agency 
Manual  for  Environmental  Radiological 
Surveys).  Once  completed,  these 
guidelines  could  be  adopted  for  use  in 
determining  background  levels  under 
the  RQ  program. 

Under  the  second  and  third 
alternatives,  EPA  would  establish 
default  values  that  site  owners  or 
operators  would  use  in  the  absence  of 
reliable  site-specific  data.  If  either  of 
these  alternatives  were  adopted,  the 
Agency  could  use  the  background 


'  U.S.  EPA,  "Risk  Assessment  Guidance  for 
Superfund:  Volume  I — Human  Health  Evaluation 
Manual  (Part  B,  Development  of  Rislc-based 
Preliminary  Remediation  Goals),"  Interim,  Office  of 
Emergency  and  Remedial  Response,  Publication 
9285.7-OlB,  December  1991. 


*  U.S.  EPA,  "Guidance  for  Data  Useability  in  Risk 
Assessment."  Part  A  (Publication  9285.7-09A, 
April  1992)  and  Part  B  (Publication  9285.7-09B, 
May  1992),  Office  of  Emergency  and  Remedial 
Response.  For  example,  see  Section  6.2  of  Part  B. 

■"  U.S.  EPA,  "Risk  Assessment  Guidance  for 
Superfund,  Volume  I — Human  Health  Evaluation 
Manual  (Part  A),  Interim  Final."  Office  of 
Emergency  and  Remedial  Response,  EPA/540/l-«9/ 
002,  E)ecember  1989.  For  example,  see  Sections 
10.3.4  and  10.3.7. 
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concentrations  of  radium-226  developed 
by  Myrick  et  al.  (1983),  shown  in  Table 
1.  If  a  single  default  value  were  adopted 
for  the  nation  as  a  whole,  EPA  could 
adopt  either  a  central  value  (the 
arithmetic  or  geometric  mean  of 
approximately  1  pCi/g  of  radium-226)  or 
the  maximum  value  reported  for  all 
'samples  analyzed  (4.2  pCi/g).  Adding  a 
5  pCi/g  concentration  cutoff  to  these 
background  values  would  result  in  an 
overall  threshold  for  reporting  purposes 
of  either  6  pCi/g  or  9.2  pCi/g  of  radium- 


226.  Alternatively,  site  owners  or 
operators  could  use  the  background 
values  for  their  specific  State  (again, 
central  or  upper  end  values  are 
candidates).  If  a  site  were  located  in  a 
State  not  covered  by  the  Myrick  et  al. 
data,  background  values  could  be 
estimated  by  averaging  values  reported 
for  adjacent  States. 

Compared  to  the  proposal  and  the 
first  alternative  discussed  above,  this 
alternative  would  result  in  more 
uniform  treatment  of  diffuse  naturally 


occurring  radioactive  material.  The 
distinction  created  above  between  land 
disturbance  incidental  to  extraction  and 
other  activities  that  may  occur  at 
extraction,  beneficiation,  and/or  mineral 
processing  sites  would  be  lost.  Instead, 
the  excavation,  movement,  dumping, 
stockpiling,  and  disposal  of  any  kind  of 
diffuse  naturally  occurring  radioactive 
material  handled  at  any  kind  of  site 
would  qualify  for  a  reporting  exemption 
if  it  was  below  the  concentration  cutoff. 


Table  l  .—State  Background  Concentrations  of  Radium-226  in  Surface  Soil 


state 


Alatiama 

Alaska 

Arizona  

California  , 

Colorado 

Delaware  

Florida 

Georgia , 

Idaho 

Illinois 

Indiana 

Kansas  

Kentucky 

Louisiana  

Maryland 

Michigan  

Mississippi  

Missouri  

Nevada  

New  Jersey 

New  Mexico  .... 

New  York 

North  Carolina 

Ohio 

Oregon 

Pennsylvania  .. 

Tennessee  

Texas  

Utah 

Virginia 

West  Virginia  .. 

Wyoming 

U.S.  Average  .. 


#  of  Samples 
analyzed 


8 

6 

6 

3 

32 

2 

11 

9 

12 

7 

2 

6 

13 

2 

6 

10 

3 

10 

6 

24 

13 

6 

8 

12 

8 

33 

10 

10 

32 

13 

11 

13 

327 


Range  of  values  (pCi/ 

g) 


0.47-1 .4 

0.43-0.92 

0.23-2.0 

0.24-1 .3 

0.48-3.4 

1.1-1.2 

0.25-2.3 

0.46-1 .6 

0.64-1 .6 

0.65-1 .2 

1.0-1.1 

0.34-1 .4 

0.81-4.2 

0.58-0.84 

0.49-1 .2 

0.46-2.0 

0.77-1 .6 

0.31-1.4 

0.89-2.0 

0.24-1.4 

0.72-2.7 

0.48-1 2 

0.48-1 .2 

0.81-2.5 

0.24-2.1 

0.46-2.4 

0.65-1 .4 

0.54-1 .4 

0.53-1 .9 

0.60-1.1 

0.78-1.6 

0.65-1.7 

0.23-4.2 


Source:  Myrick,  T.E.,  B.A.  Berven,  and  F.F.  Haywood,  "Determination  of  Concentrations  of 
Hea/tfj  Physics,  Vol.  45,  No.  3  (September),  pp.  631-642,  1983. 


Arithmetic 
mean  (pCi/g) 


0.82 

0.65 

0.95 

0.77 

1.4 

1.2 

0.84 

0.88 

1.1 

0.97 

1.1 

0.97 

1.5 

0.71 

0.72 

1.1 

1.2 

1.1 

1.5 

0.87 

1.5 

0.85 

0.78 

1.5 

0.82 

1.2 

1.1 

0.89 

1.3 

0.85 

1.3 

1.0 

1.1 


Geometric 
mean  (pCi/g) 


0.77 

0.64 

0.70 

0.62 

1.3 

15 

0.67 

0.81 

1.1 

0.95 

1.1 

0.86 

1.4 

0.70 

0.69 

0.95 

12 

^J0 

1.5 

0.78 

1.5 

0.81 

0.74 

1.4 

0.68 

1.1 

1.0 

0.85 

1.2 

0.83 

15 

1.0 

1.0 


Selected  Radionuclides  in  Surface  Soil  in  the  U.S., 


EPA  also  believes  that  the  use  of  such 
a  concentration  cutoff  would  be  more 
protective  than  the  proposed 
exemptions.  Under  this  approach,  all 
sites  excavating  and/or  handling  diffuse 
naturally  occurring  radioactive 
materials  (e.g.,  all  mining,  beneficiation, 
and  mineral  processing  sites  and  all 
sites  that  handle  coal  and  coal  ash) 
would  be  required  to  evaluate  the 
radionuclide  concentration  of  those 
materials.  Release  reports  then  could  be 
required  not  only  from  those  sites  in 
mining  sectors  that  commonly  extract 
and  handle  materials  with  elevated 
radionucUde  concentrations,  as  in  the 


proposed  exemptions,  but  also  other 
types  of  mining  sites  that  happen  to  be 
extracting  and  handling  raw  materials 
with  unusually  high  concentrations  of 
radionuclides.  At  the  same  time,  EPA 
recognizes  that  there  may  be  instances 
when  continued  releases  below  some 
concentration  cutoff  (and  thus  exempt 
from  CERCLA  section  103  and  EPCRA 
section  304  reporting  requirements) 
could  pose  a  threat,  by  resulting  in  the 
long-term  build  up  of  elevated  levels  of 
radioactivity  in  the  environment. 

Finally,  the  Agency  recognizes  that 
this  approach  would  impose  a  greater 
burden  on  individual  site  owners  or 


operators  than  the  proposed  approach, 
since  facilities  would  have  to  determine 
concentrations  relative  to  background, 
as  well  as  releases  relative  to  the  RQs  if 
the  concentration  cutoff  is  exceeded. 
However,  determining  radionuclide 
concentrations  of  the  materials  being 
extracted  and/or  handled  at  a  site 
should  be  much  simpler  than  estimating 
total  releases  into  the  environment 
(concentrations  likely  would  be 
determined  anyway  when  estimating 
releases  relative  to  the  RQs),  and 
burdens  associated  with  determining 
background  levels  can  be  reduced 
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substantially  through  the  use  of  natioMl 
or  regional  default  values. 

in.  Regulatory  Analyses 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and,  therefore, 
subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB)  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  Agency  has  determined  that  this 
proposed  rule  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  and  is,  therefore, 
not  subject  to  0MB  review. 

These  proposed  exemptions  will 
result  in  an  estimated  net  cost  savings 
to  the  regulated  community  of  $455,000 
annually,  as  demonstrated  by  an 
economic  analysis  (Estimated  Economic 
Effects  of  Administrative  Reporting 
Exemptions  for  Certain  Releases  of 
Radionuclides)  performed  by  the 
Agency,  available  for  inspection  in  the 
U.S.  EPA  CERCLA  Docket  Office  (Mail 
Code  5201G),  Crystal  Gateway  #1, 12th 
Floor,  1235  Jefferson  Davis  Highway, 
ArUngton,  VA  22202. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  ^at  a  Regulatory  Flexibility 
Analysis  be  performed  for  all  rules  that 
are  likely  to  have  a  "significant  impact 
on  a  substantial  number  of  small 
entities."  Because  this  proposed  rule 
would  grant  reporting  relief  to  certain 
sources  of  radionuclide  releases,  the 
rule  would  not  result  in  a  significant 
impact  on  a  substantial  number  of  small 
entities.  EPA  certifies  that  this  proposed 
rule  is  not  likely  to  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  and,  therefore,  that  a  Regulatory 
Flexibility  Analysis  is  not  necessary. 


C.  Paperwork  Reduction  Act 

Because  this  rule  provides  an 
exemption  from  CERCLA  section  103 
and  EPCRA  section  304  reporting 
requirements  for  certain  radionuclide 
releases,  there  are  no  unique  reporting 
or  recordkeeping  provisions  that  require 
approval  from  0MB  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et.  seq. 

Approval  has  previously  been  granted 
by  0MB  for  other  release  reporting 
requirements  referenced  in  this  rule: 
collection  of  information  pursuant  to 
CERCLA  section  103  for  releases  of 
hazardous  substances  equal  to  or  greater 
than  their  RQs  (0MB  control  #  2050- 
0046). 

D.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  statement  to  accompany  any 
rule  in  which  the  estimated  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  will 
be  $100  million  or  more  in  any  one  year. 
Under  section  205  of  this  Act,  EPA  must 
select  the  most  cost-effective  and  least- 
burdensome  alternative  that  achieves 
the  objective  of  the  rule  and  that  is 
consistent  with  statutory  requirements. 
Section  203  of  the  Act  requires  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  govenunents  that 
may  be  significantly  impacted  by  the 
rule. 

EPA  has  determined  that  this  rule 
does  not  include  a  Federal  mandate  that 
may  result  in  estimated  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector. 

List  of  Subjects 

40  CFR  Part  302 

Environmental  protection.  Air 
pollution  control.  Chemicals, 
Emergency  Planning  and  Community 
Right-to-Know  Act,  Extremely 
hazardous  substances.  Hazardous 
chemicals.  Hazardous  materials. 
Hazardous  materials  transportation, 
Hazardous  substances.  Hazardous 
wastes.  Intergovernmental  relations. 
Natural  resources.  Pesticides  and  pests. 
Reporting  and  recordkeeping 
requirements,  Superfund,  Waste 
treatment  and  disposal.  Water  pollution 
control.  Water  supply. 

40  CFR  Part  355 

Air  pollution  control.  Chemical 
accident  prevention.  Chemical 
emergency  preparedness.  Chemicals, 
Community  emergency  response  plan, 
Conmumity  right-to-know.  Contingency 


planning.  Disaster  assistance. 
Emergency  Planning  and  Community 
Right-to-Know  Act,  Extremely 
hazardous  substances.  Hazardous 
substances.  Intergovernmental  relations. 
Natural  resources.  Penalties,  Reportable 
quantity.  Reporting  and  recordkeeping 
requirements.  Threshold  planning 
quantity.  Water  pollution  control.  Water 
supply. 

Dated:  July  25, 1995. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend  title 
40,  chapter  I  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  302— DESIGNATION, 
REPORTABLE  QUANTITIES,  AND 
NOTIFICATION 

1.  The  authority  citation  for  part  302 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9602,  9603,  and  9604; 
33  U.S.C.  1321  and  1361. 

2.  Section  302.6  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  302.6    Notification  requirements. 

***** 

(c)  The  following  categories  of 
releases  are  exempt  from  the 
notification  requirements  of  this  section: 

(1)  Releases  of  those  radionuclides 
that  occur  naturally  in  the  soil  from 
land  holdings  such  as  parks,  golf 
courses,  or  other  large  tracts  of  land; 

(2)  Releases  of  naturally  occurring 
radionuclides  from  land  disturbance 
activities,  including  farming, 
construction,  and  land  disturbance 
incidental  to  extraction  activities, 
except  that  which  occurs  at  uranium, 
phosphate,  tin,  titanium,  zirconium, 
hafinium,  vanadium,  and  rare  earth 
mines  (including  monazite  mined  for  its 
thorium  content); 

(3)  Releases  of  radionuclides  from  the 
dumping  of  coal  and  coal  ash;  and 

(4)  Releases  of  radionuclides  from 
coal  and  coal  ash  piles. 


PART  355— EMERGENCY  PLANNING 
AND  NOTIFICATION 

3.  The  authority  citation  for  part  355 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  11002. 11004,  and 
11048. 

4.  Section  355.40  is  amended  by 
revising  paragraph  {a)(2){vi)  to  read  as 
follows: 

§  355.40    Emergency  release  notiffcation. 

(a)*  *  * 
(2)*  *  * 
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(vi)  Any  radionuclide  release  which 
occurs: 

(A)  Natiu^ly  in  soil  from  land 
holdings  such  as  parks,  golf  courses,  or 
other  large  tracts  of  land; 

(B)  Naturally  from  land  distiuhance 
activities,  including  farming, 
construction,  and  land  disturbance 
incidental  to  extraction  activities, 
except  that  which  occurs  at  vuaniiun, 
phosphate,  tin,  titanium,  zirconiiun, 
hafiiium,  vanadium,  and  rare  earth 
mines  (including  monazite  mined  for  its 
thoriiun  content); 

(C)  From  the  dumping  of  coal  and 
ooal  ash;  and 

(D)  From  coal  and  coal  ash  piles. 


H 
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1600  Clifton  Rd..  NE. 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  91-155-17] 

Mediterranean  Fruit  Fly;  Removal  From 
the  Quarantined  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
Mediterranean  fiiiit  fly  regulations  by 
removing  the  quarantined  area  in 
Ventura  County,  CA,  from  the  list  of 
quarantined  areas.  We  have  determined 
that  the  Mediterranean  fruit  fly  has  been 
eradicated  from  this  area  and  that 
restrictions  are  no  longer  necessary. 
This  action  relieves  unnecessary 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  this  area. 
DATES:  Interim  rule  effective  August  1, 
1995.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  6, 1995. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  91-155-17,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  91-155-17.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  B.  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Operations, 


PPQ,  APHIS,  4700  River  Road  Unit  134. 
Riverdale,  MD  20737-1236;  (301)  734- 
8247. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Mediterranean  fruit  fly,  Ceratitis 
capitata  (Wiedemann),  is  one  of  the 
world's  most  destructive  pests  of 
numerous  fruits  and  vegetables.  The 
Mediterranean  fruit  fly  (Medfly)  can 
cause  serious  economic  losses.  Heavy 
infestations  can  cause  complete  loss  of 
crops,  and  losses  of  25  to  50  percent  are 
not  uncommon.  The  short  life  cycle  of 
this  pest  permits  the  rapid  development 
of  serious  outbreaks. 

We  established  the  Mediterranean 
fruit  fly  regulations  (7  CFR  301.78 
through  301.78-10;  referred  to  below  as 
the  regulations)  and  quarantined  the 
Hancock  Park  area  of  Los  Angeles 
County,  CA,  in  ah  interim  rule  effective 
on  November  5, 1991,  and  published  in 
the  Federal  Register  on  November  13, 
1991  (56  FR  57573-57579,  Docket  No. 
91-155).  The  regulations  impose 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  quarantined 
areas  in  order  to  prevent  the  spread  of 
the  Medfly  to  noninfested  areas  of  the 
United  States.  We  have  published  a 
series  of  interim  rules  amending  these 
regulations  by  adding  to  or  removing 
from  the  list  of  quarantined  areas  certain 
portions  of  Los  Angeles,  Santa  Clara, 
Orange,  Riverside,  San  Bernardino,  San 
Diego,  and  Ventura  Counties,  CA. 
Amendments  affecting  the  quarantined 
areas  in  California  were  made  effective 
on  September  10,  and  November  12, 
1992;  and  on  January  19,  July  16, 
August  3,  September  15,  October  8, 
November  22,  and  December  16, 1993; 
and  on  January  10,  February  14,  March 
4,  July  7,  August  2,  and  October  12, 
1994  (57  FR  42485-42486,  Docket  No. 
91-155-2;  57  FR  54166-54169,  Docket 
No.  91-155-3;  58  FR  6343-6346,  Docket 
No.  91-155-4;  58  FR  39123-39124, 
Docket  No.  91-155-5;  58  FR  42489- 
42491,  Docket  No.  91-155-6;  58  FR 
49186-49190,  Docket  No.  91-155-7;  58 
FR  53105-53109,  Docket  No.  91-155-8; 
58  FR  63027-63031,  Docket  No.  91- 
155-9;  58  FR  67627-67630,  Docket  No. 
91^155-10;  59  FR  2281-2283,  Docket 
No.  91-155-11;  59  FR  7895-7896, 
Docket  No.  91-155-12;  59  FR  11177- 
11180,  Docket  No.  91-155-13;  59  FR 
35611-35612,  Docket  No.  91-155-14;  59 
FR  40207-40208,  Docket  No.  91-155- 
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15;  and  59  FR  52405-52407,  Docket  No. 
91-155-16). 

We  have  determined,  based  on 
trapping  surveys  conducted  by  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  and  California  State 
and  county  agency  inspectors,  that  the 
Medfly  has  been  eradicated  from  the 
quarantined  area  in  Ventura  County, 
CA.  The  last  finding  of  the  Medfly 
thought  to  be  associated  with  the 
infestation  in  this  area  was  made  on 
November  21, 1994.  Since  then,  no 
evidence  of  infestation  has  been  found 
in  this  area.  We  have  determined  that 
the  Medfly  no  longer  exists  in  this  area, 
and  we  are  therefore  removing  it  from 
the  list  of  areas  in  §  301. 78- 3ft:) 
quarantined  because  of  the 
Mediterranean  fruit  fly.  As  a  result  of 
this  action,  there  are  no  longer  any 
quarantined  areas  in  Ventura  County. 
Portions  of  Los  Angeles,  Orange,  and 
San  Bernardino  Counties  remain 
quarantined. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
The  area  in  California  affected  by  this 
document  was  quarantined  due  to  the 
possibility  that  the  Medfly  could  spread 
to  noninfested  areas  of  the  United 
States.  Because  this  situation  no  longer 
exists,  and  because  the  continued 
quarantined  status  of  this  area  would 
impose  unnecessary  regulatory 
restrictions  on  the  public,  immediate 
action  is  warranted  to  remove 
restrictions  from  the  noninfested  area. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  eflective  upon  signature.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
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action,  the  Office  of  Management  and 
Budget  has  waived  the  review  process 
required  by  Executive  Order  12866. 

This  interim  rule  affects  the  interstate 
movement  of  regulated  articles  from  the 
Camarillo  area  of  Ventura  County,  CA. 
There  are  approximately  74  small 
entities  that  could  be  affected,  including 
12  fruit  markets,  1  farmers  market,  25 
nurseries,  35  fruit  sellers,  and  1  packer. 
In  addition,  there  are  growers  raising 
approximately  35,000  acres  of  avocados, 
lemons,  oranges,  tomatoes,  and  peppers. 

These  small  entities  comprise  less 
than  1  percent  of  the  total  nimiber  of 
similar  small  entities  operating  in  the 
State  of  California.  In  addition,  most  of 
these  small  entities  sell  regulated 
articles  primarily  for  local  intrastate,  not 
interstate,  movement,  and  the  sale  of 
these  articles  would  not  be  affected  by 
this  interim  regulation. 

TherefoESy  termination  of  the 
quarantine  in  the  Ventura  County  area 
should  have  a  minimal  economic  effect 
on  the  few  small  entities  operating 
there.  We  anticipate  that  the  economic 
impact  of  lifting  the  quarantine,  though 
positive,  will  be  no  more  significant 
than  was  the  minimal  impact  of  its 
imposition. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  imdei 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  coiul 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
subpart  301.78  have  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB).  The  assigned  OMB  control 
niunber  is  0579-0088. 


List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  7  CFR 
part  301  continues  to  read  as  follows: 

Authority:  7  U.S.C.  150bb,  ISOdd,  ISOee, 
ISOff,  161, 162,  and  164-167;  7  CFR  2.17, 
2.51,  and  371.2(c). 

§301.78-3    [Amended] 

2.  In  §  301.78-3,  paragraph  (c),  the 
designation  of  the  quarantined  areas  is 
amended  by  removing  the  entry  for 
Ventura  County. 

Done  in  Washington,  DC,  this  1st  day  of 
August  1995. 
Lonnie  J.  King, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

|FR  Doc.  95-19434  Filed  8-4-95;  8:45  am] 

BILLING  CODE  3410-34-P 


Federal  Crop  Insurance  Corporation 

7  CFR  Part  400 
RIN  0563-AA91 

General  Administrative  Regulations; 
Late  Planting  Agreement  Option 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  ("FaC")  hereby  amends  its 
General  Administrative  Regulations,  7 
CFR  part  400,  by  revising  the 
applicability  to  crops  insured  provision, 
located  at  section  400.4.  The  intended 
eniect  of  this  rule  is  to  add  a  crop  to 
which  the  Late  Planting  Agreement 
Option  will  apply. 
EFFECTIVE  DATE:  May  1,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diana  Moslak,  Federal  Crop  Insurance 
Corporation,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250. 
Telephone  (202)  254-8314. 
SUPPLEMENTARY  INFORMATION:  It  has  been 
determined  that  publication  of  this  rule 
for  notice  and  comment  is  not  required 
because  the  rule  relates  solely  to 
internal  agency  management  to  update 
FCIC's  regulations  by  adding  the 
popcorn  crop  insurance  regulatrbns  to 
this  subpart. 

This  action  has  been  reviewed  under 
United  States  Department  of  Agriculture 


("USDA")  procedures  established  by 
Executive  Order  12866  and 
Departmental  Regulation  1512-1.  This 
action  constitutes  a  review  as  to  the 
need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  The  sunset  review 
date  established  for  these  regulations  is 
October  1,1998. 

This  rule  has  been  determined  to  be 
"not  significant"  for  the  purposes  of 
Executive  Order  12866,  and  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  ("OMB"). 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
record-keeping  requirements  included 
in  this  rule  have  been  approved  by  OMB 
and  assigned  OMB  No.  0563-0023. 

It  has  been  determined  undeir  section 
6(a)  of  Executive  Order  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  and 
procedures  contained  in  this  rule  vnll 
not  have  a  substantial  direct  effect  on 
states  or  their  political  subdivisions,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  amount  of 
work  required  of  the  insurance 
companies  delivering  this  optional 
policy  and  the  procedures  therein  will 
not  increase  from  the  amount  of  work 
currently  required  to  deliver  previous 
policies  to  which  this  regulation 
applies.  This  rule  does  not  have  any 
greater  or  lesser  impact  on  the  insured 
farmer.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605)  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  require  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
subsections  (2)(a)  and  2(b)(2)  of 
Executive  Order  12778.  The  provisions 
of  this  rule  will  preempt  state  and  local 
laws  to  the  extent  such  state  and  local 
laws  are  inconsistent  herewith.  The 
administrative  appeal  provisions 
located  at  7  CFR  part  400,  subpart  J  or 
promulgated  by  the  National  Appeals 
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Division,  whichever  is  applicable,  must 
be  exhausted  before  judicial  action  may 
be  brought. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  hiunan  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Bac|(ground 

Cfti  December  10,  1993,  FCIC 
published  a  final  rule  in  the  Federal 
Register  at  58  FR  64872  setting  out  the 
specific  crop  insurance  regulations  to 
which  the  Late  Planting  Agreement 
Option  would  apply.  Based  on  FCIC's 
review  of  this  regulation,  it  became 
evident  that  the  provisions  of  this 
subpart  should  be  updated  to  include 
the  Popcorn  crop  insurance  regulations. 

List  of  Subjects  in  7  CFR  Part  400 

Crop  insurance. 
Final  Rule 

Pursuant  to  the  authority  contained  in 
the  Federal  Crop  Insurance  Act,  as 
amended  (7  U.S.C.  1501  et  seq.),  the 
Federal  Crop  Insurance  Corporation 
hereby  amends  7  CFR  part  400,  subpart 
A,  effective  for  the  1995  and  succeeding 
crop  years,  to  read  as  follows: 

PART  40&-[AMENDED} 

1.  The  authority  citation  for  7  CFR 
part  400,  subpart  A,  is  revised  to  read 
as  follows: 

Authority:  7  U.S.C.  1506(1). 

2.  Section  400.4  is  amended  by 
adding  the  following  entry  in  numerical 
order  by  CFR  part  number  to  read  as 
follows: 

§  400.4    Applicability  to  crops  insured. 

*    I     *        •        •        • 

7  CFR  part  447,  Popcorn 

Done  in  Washington,  D.C,  on  July  31, 
199S. 

Kenneth  D.  Ackerman, 

Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  95-19250  Filed  8-4-95;  8:45  am] 

BILUNG  CODE  3410-08-P 


7  CFR  Parts  400, 402,  and  404 

Request  for  Comments  on  the  New 
Catasti^phic  Risk  Protection 
Endorsement,  Federal  Crop  Insurance 
Reform  Act  of  1994;  Regulations  for 
Implementation,  Noninsured  Crop 
Disaster  Assistance  Program  and 
Reinsurance  Agreement-Standards  for 
Approval 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Interim  rules;  reopening  and 
extension  of  comment  periods. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  publishes  this 
document  to  advise  all  interested  parties 
that  it  is  extending  the  time  allowed  for 
public  comment  and  suggestions  on  the 
new  Catastrophic  Risk  Protection 
Endorsement  (CAT),  Federal  Crop 
Insurance  Reform  Act  of  1994; 
Regulations  for  Implementation, 
Noninsured  Crop  Disaster  Assistance 
Program  (NAP),  and  the  informal 
reconsideration  process  available  under 
the  Reinsurance  Agreement-Standards 
for  Approval  issued  for  the  1995  and 
succeeding  crop  years. 

On  Friday,  January  6, 1995,  FCIC 
published  an  Interim  Rule  in  the 
Federal  Register  at  60  FR  2000,  with  a 
request  for  pubUc  comment  on  the  new 
CAT  program  regulations.  Written 
comments,  data,  and  opinions  were 
required  to  have  been  submitted  not 
later  than  March  7, 1995,  in  order  to  be 
assured  of  consideration. 

On  Friday,  January  6, 1995,  FCIC  also 
published  an  Interim  Rule  in  the 
Federal  Register  at  60  FR  1996,  with  a 
request  for  public  comment  on 
implementation  regulations  for  the  new 
Federal  Crop  Insurance  Reform  Act  of 
1994.  Written  comments,  data,  and 
opinions  were  required  to  have  been 
submitted  not  later  than  March  7, 1995, 
in  order  to  be  assured  of  consideration. 

On  Thursday,  May  18,  1995,  FQC 
published  an  Interim  Rule  in  the 
Federal  Register  at  60  FR  26669,  with 
a  request  for  public  comment  on  the 
NAP.  Written  comments,  data,  and 
opinions  were  required  to  have  been 
submitted  not  later  than  July  17, 1995, 
in  order  to  be  assured  of  consideration. 

On  Monday,  May  1, 1995,  FCIC 
published  an  Interim  Rule  in  the 
Federal  Register  at  60  FR  21035,  with 
a  request  for  public  comment  on  the 
new  informal  reconsideration  process 
available  to  reinsured  companies  under 
the  Standard  Reinsurance  Agreement: 
Standards  for  Approval.  Written 
comments,  data,  and  opinions  were 
required  to  have  been  submitted  not 
later  than  June  30, 1995. 


FQC  is  seeking  additional  public 
comment  on  the  regulations  published 
with  respect  to  the  new  CAT  program. 
Reform  Act  Implementation 
Regulations,  NAP,  and  the  informal 
reconsideration  process  available  imder 
the  Standard  Reinsurance  Agreement; 
Standards  for  Approval  Regulations 
from  all  interested  parties. 
DATES:  Written  comments,  data,  and 
opinions  on  these  interim  rules  should 
be  submitted  not  later  than  August  18, 
1995,  in  order  to  be  assured  of 
consideration. 

ADDRESSES:  Written  comments,  data, 
and  opinion  on  these  interim  rules 
should  be  sent  to  Diana  Moslak, 
Regulatory  and  Procedural  Development 
Staff,  Federal  Crop  Insurance 
Corporation,  USDA,  Washington,  D.C. 
20250.  Hand  or  messenger  dehvery 
should  be  made  to  2101  L  Street,  N.W.,^ 
suite  500,  Washington,  D.C.  Written 
comments  will  be  available  for  public 
inspection  and  copying  in  the  Office  of 
the  Manager,  2101  L  Street,  N.W.,  5th 
Floor,  Washington,  D.C,  during  regular 
business  hours,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diana  Moslak,  Regulatory  and 
Procedural  Development  Staff.  Federal 
Crop  Insurance  Corporation,  I'SDA, 
Washington,  D.C.  20250.  Telephone 
(202) 254-8314. 

Done  in  Washington,  DC,  on  August  2, 
1995. 

Kenneth  D.  Ackerman, 

Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  95-19479  Filed  8-3-95;  11:35  ami 

BILUNG  CODE  3410-Oe-P 


7  CFR  Part  401 

RIN  0563-AA84 

General  Crop  Insurance  Regulations; 
Late  Planting  Agreement  Option 

AGENCY:  Federal  Crop  Insurance 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  ("FCIC")  hereby  amends  its 
General  Crop. Insurance  Regulations,  7 
CFR  part  401,  by  revising  the  late 
planting  agreement  option  provision, 
located  at  §  401.107.  The  intended  effect 
of  this  rule  is  to  revise  the  crops  to 
which  the  Late  Planting  Agreement 
Option  will  apply. 
EFFECTIVE  DATE:  May  1,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diana  Moslak,  Federal  Crop  Insurance 
Corporation,  U.S.  Department  of 
Agricuhure,  Washington,  D.C.  20250. 
Telephone  (202)  254-8314. 
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SUPPLEMENTARY  INFORMATION:  It  has  been 
determined  that  publication  of  this  rule 
for  notice  and  comment  is  not  required 
because  the  rule  relates  solely  to 
internal  agency  management  to  update 
FQC's  regulations  by  revising  the  crops 
to  which  this  part  applies. 

This  action  nas  been  reviewed  under 
United  States  Department  of  Agriculture 
("USDA")  procedures  established  by 
Executive  Order  12866  and 
Departmental  Regulation'1512-1.  This 
action  constitutes  a  review  as  to  the 
need,  ciurency,  clarity,  and 
effectiveness  of  these  regulations  imder 
those  procedures.  The  sunset  review 
date  estabUshed  for  these  regulations  is 
April  1, 1997. 

This  rule  has  been  determined  to  be 
"not  significant"  for  the  purposes  of 
Executive  Order  12866,  and  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  ("OMB"). 

In  accordance  with  the  Pajjerwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
record-keeping  requirements  included 
in  this  rule  have  been  approved  by  OMB 
and  assiened  OMB  No.  0563-0023. 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  and 
procedures  contained  in  this  rule  will 
not  have  a  substantial  direct  effect  on 
states  or  their  political  subdivisions,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  amount  of 
work  required  of  the  insurance 
companies  delivering  this  poUcy  option 
and  the  procedures  therein  will  not 
increase  from  the  amoimt  of  work 
currently  required  to  deliver  previous 
policies  to  which  this  regulation 
applies.  This  rule  does  not  have  any 
greater  or  lesser  impact  on  the  insured 
farmer.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605)  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

This  program  is  listed  m  tne  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Older  12372 
which  require  intergoverrunental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 


the  applicable  standards  provided  in 
subsections  (2)(a)  and  2(b)(2)  of 
Executive  Order  12778.  The  provisions 
of  this  rule  will  preempt  state  and  local 
laws  to  the  extent  such  state  and  local 
laws  are  inconsistent  herewith.  The 
administrative  appeal  provisions 
located  at  7  CFR  part  400,  subpart  J  or 
promulgated  by  the  National  Appeals 
Division,  whichever  is  applicable,  must 
be  exhausted  before  judicial  action  may 
be  brought. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  himian  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Background 

On  May  17, 1989,  FQC  published  a 
final  rule  in  the  Federal  Register  at  54 
FR  21195  setting  out  the  specific  crop 
insiu'ance  endorsements  to  which  the 
Late  Planting  Agreement  Option  would 
apply.  Upon  review  of  this  regulation, 
FCIC  determined  that  the  provisions  of 
this  section  should  be  updated  to 
remove  the  wheat,  barley,  oat,  rye  and 
flaxseed  endorsements  because  they  are 
now  located  in  the  small  grains  crop 
insurance  provisions  under  part  457  ahd 
the  sunflower  seed  endorsement 
because  it  is  now  located  under  part  457 
and  to  add  the  Tobacco  (guaranteed 
plan)  endorsement.  Therefore,  FCIC 
clarifies  the  availability  of  the  Late 
Planting  Agreement  Option  by 
amending  §  401.107(e)  for  this  purpose. 

List  of  Subjects  in  7  CFR  Part  401 

Crop  insurance. 
Final  Rule 

Piu^uant  to  the  authority  contained  in 
the  Federal  Crop  Insurance  Act,  as 
amended  (7  U.S.C.  1501  et  seq.),  the 
Federal  Crop  Insurance  Corporation 
hereby  amends  7  CFR  part  401,  effective 
for  the  1995  and  succeeding  crop  years, 
to  read  as  follows: 

PART  401— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  401  is  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1). 

2.  Section  401.107  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  401 .1 07    Late  planting  agreement  option . 


(e)  Applicability  to  crops  insured.  (1) 
The  provisions  of  this  section  for 
insuring  crops  for  the  1995  and 


subsequent  crop  years  will  be  applicable 
only  under  the  following  endorsements: 

401.114    Canning  and  Processing  Tomato 

Endorsement.    - 
401 .118    Canning  and  Processing  Bean 

Endorsement. 
401 . 1 2  3    Safflower  Seed  Endorsement. 
401.126    Onion  Endorsement. 
401.129    Tobacco  (guaranteed  plan) 

Endorsement. 

(2)  The  Late  Planting  Agreement 
Option  will  be  available  in  all  counties 
in  which  the  Corporation  offers 
insurance  on  these  crops  unless  limited 
by  the  actuarial  table,  crop 
endorsement,  or  crop  endorsement 
option. 

Done  in  Washington,  D.C.,  oo  July  31. 
1995. 

Kenneth  D.  Ackennan, 
Manager,  Federal  Crop  Insurance 
Corporation. 
[FR  Doc.  95-19249  Filed  8-4-95;  8:45  am] 
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Agricultural  Marketing  Service 

7  CFR  Part  905 

[Docket  No.  FV95-e05-2FIR] 

Oranges,  Grapefruit,  Tangerines,  and 
Tangelos  Grown  In  Florida;  Expenses 
and  Assessment  Rate  for  1995-96 
Fiscal  Year 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  this 
provisions  of  the  interim  final  rule 
which  authorized  expenses  and 
established  an  assessment  rate  for  the 
1994-95  fiscal  year  imder  Marketing 
Order  No.  905.  Authorization  of  this 
budget  enables  the  Citrus 
Administration  Committee  (Committee) 
to  incur  expenses  that  are  reasonable 
and  necessary  to  administer  the 
program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

EFFECTIVE  DATE:  Effective  August  1, 
1995,  through  )uly  31, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caroline  C.  Thorpe,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
5127;  or  William  Pimenthal,  Southeast 
Marketing  Field  Office,  Fruit  & 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  2276,  Winter  Haven,  Florida 
33883-2276;  telephone:  (813)  299-4770. 


JMI 


SUPPLEMENTARY  INFORMATION:  This  final 
fule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  No. 
905  (7  CFR  part  905),  as  amended, 
regiilating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  hereinafter  referred  to 
as  the  order.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  [7  U.S,C.  601- 
674],  hereinafter  referred  to  as  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  Under  the  marketing 
order  provisions  now  in  effect,  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
appUcable  to  all  assessable  citrus  fruit 
during  the  1995-96  fiscal  year, 
begirming  August  1, 1995,  through  July 
31, 1996.  This  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  die  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  die 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 


behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibiUty. 

There  are  approximately  100  citrus 
handlers  subject  to  regulation  imder  the 
marketing  order  covering  fresh  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  and  approximately 
10,200  producers  of  these  fioiits  in 
Florida.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  aimual  receipts  are  less 
than  $5,000,000.  A  minority  of  diese 
handlers  and  a  majority  of  these 
producers  may  be  classified  as  small 
entities. 

This  marketing  order,  administered  by 
the  Department,  requires  that  the 
assessment  rate  for  a  particular  fiscal 
period  shall  apply  to  all  assessable 
citrus  ftoiit  handled  from  the  beginning 
of  such  period.  An  annual  budget  of 
expenses  and  assessment  rate  is 
prepared  by  the  Committee  and 
submitted  to  the  Department  for 
approval.  The  Committee  members  are 
handlers  and  producers  of  Florida 
citrus.  They  are  famiUar  with  the 
Committee's  needs  and  with  the  costs 
for  goods,  services,  and  persoimel  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  appropriate 
budgets.  The  budget  is  formulated  and 
discussed  in  public  meetings.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 
anticipated  expenses  by  the  expected 
cartons  (*^  bushels)  of  fruit  shipped. 
Because  that  rate  is  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  which  will  produce  sufficient 
income  to  pay  the  Committee's  expected 
expenses.  The  annual  budget  and 
assessment  rate  are  usually 
recommended  by  the  Committee  shortly 
before  a  season  starts,  and  expenses  are 
incurred  on  a  continuous  basis. 
Therefore,  budget  and  assessment  rate 
approvals  must  be  expedited  so  that  the 
Committee  will  have  funds  to  pay  its 
expenses. 

The  Committee  met  May  23, 1995, 
and  unanimously  recommended 
expenses  of  $215,000  for  the  1995-96 
fiscal  year,  with  an  assessment  rate  of 
$0.00325  per  Vs  bushel  carton  of  fresh 
fruit  shipped. 

In  comparison,  1994-95  budget 
expenses  were  $210,000  with  an 
approved  assessment  of  $0,003.  Thus, 
for  the  1995-96  fiscal  year,  expenses  are 
being  increased  $5,000  and  the 
assessment  rate  is  being  increased 


$0.00025  from  die  levels  estabUshed  in 
1994-95. 

The  assessment  rate,  when  applied  to 
anticipated  shipments  of  66,000,000 
cartons  of  assessable  fruit,  will  yield  a 
total  of  $214,500  in  assessment  income. 
Interest  income  for  1995-96  is  estimated 
at  $3,500.  Income  will  be  adequate  to 
cover  budgeted  expenses.  Funds  in  the 
reserve  at  the  end  of  the  1995-96  fiscal 
year,  estimated  at  $100,000,  will  be 
within  the  maximum  permitted  by  the 
order  of  approximately  one-half  of  one 
fiscal  year's  expenses. 

Major  expense  categories  for  the 
1995-96  fiscal  year  include  $101,740  for 
salaries,  $36,000  for  the  Manifest 
Department,  and  $13,350  for  insurance 
and  bonds. 

The  Committee  budget  was 
authorized  by  an  interim  final  rule 
issued  on  June  22, 1995,  and  published 
in  the  Federal  Register  [60  FR  33329, 
June  28, 1995].  A  30-day  comment 
period  was  provided  for  interested 
persons.  No  comments  were  received. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  interim  final  rule,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  because:  (1)  The 
Committee  needs  to  have  sufficient 
funds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis;  (2)  the 
1995-%  fiscal  year  begins  on  August  1, 
1995,  and  the  marketing  order  requires 
that  the  rate  of  assessment  for  the  fiscal 
year  apply  to  all  assessable  oranges, 
grapefruit,  tangerines,  and  tangelos 
handled  during  the  fiscal  year;  and  (3) 
handlers  are  aware  of  this  action  which 
was  imanimously  recommended  by  the 
Committee  at  a  public  meeting  and 
published  in  the  Federal  Register  as  an 
interim  final  rule  that  is  adopted  in  this 
action  as  a  final  rule  without  change. 
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List  of  Subjects  in  7  CFR  Part  905 

Grapefruit,  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements,  Tangelos,  Tangerines. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  905  is  amended  as 
follows: 

PART  905— ORANGES.  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

Accordingly,  the  interim  final  rule 
that  revised  7  CFR  part  905  which  was 
published  at  60  FR  33329  on  Jime  28. 
1995,  is  adopted  as  a  final  rule  without 
change. 

Dated:  July  31, 1995. 
Sharon  Bomer  Lauritsen, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
IFR  Doc.  95-19328  Filed  8-4-95:  8:45  am] 
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7  CFR  Part  931 

[DocKet  No.  FV95-031-1IFR] 

Fresti  Bartlett  Pears  Grown  in  Oregon 
and  Washir>gton;  Expenses  and 
Assessment  Rate  for  the  1995-96 
Fiscal  Year 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  ^al  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenses  and  establishes  an 
assessment  rate  for  the  Northwest  Fresh 
Beutlett  Pear  Marketing  Committee 
(Committee)  under  Marketing  Order  No. 
931  for  the  1995-96  fiscal  year. 
Authprization  of  this  budget  enables  the 
Committee  to  inc\ir  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  Funds  to  administer  the 
program  are  derived  bom  assessments 
on  handlers. 

DATES:  Effective  July  1, 1995,  through 
June  30, 1996.  Comments  received  by 
September  6, 1995,  will  be  considered 
prior  to  issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS. 
USDA,  P.O.  Box  96456,  room  2523-S, 
Washington,  DC  20090-6456,  or  by 
FAX:  202-720-5698.  Comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 


FOR  FURTHER  INFORMATXM  CONTACT: 
Karen  T.  Chaney,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456,  telephone:  202-720- 
5127;  or  Teresa  L.  Hutchinson, 
Northwest  Marketing  Field  Office,  Fruit 
and  Vegetable  Division,  AMS,  USDA, 
GreenAVyatt  Federal  Building,  Room 
369,  1220  Southwest  Third  Avenue, 
Portland,  Oregon  97204,  telephone: 
503-326-2724. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  141  and  Marketing  Order  No.  931, 
both  as  amended  [7  CFR  Part  931), 
regulating  the  handling  of  fresh  Bartlett 
pears  grown  in  Oregon  and  Washington. 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  [7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778. 
Civil  Justice  Reform.  Under  the 
marketing  order  now  in  efiiect,  Bartlett 
pears  grown  in  Oregon  and  Washington 
are  subject  to  assessments.  Funds  to 
administer  the  Bartlett  pear  marketing 
order  are  derived  from  such 
assessments.  It  is  intended  that  the 
assessment  rate  as  specified  herein  will 
be  applicable  to  all  assessable  pears 
handled  during  the  1995-96  fiscal  year 
which  began  July  1, 1995,  and  ends  June 
30, 1996.  This  interim  final  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jiuisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 


is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  65  handlers 
regulated  imder  the  marketing  order 
each  year  and  approximately  1,800 
producers  of  Bartlett  pears.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  Bartlett  pear  handlers  and 
producers  in  Oregon  and  Washington 
m^  be  classified  as  small  entities. 

The  budget  of  expenses  for  the  1994- 
95  fiscal  year  was  prepared  by  the 
Committee,  the  agency  responsible  for 
local  administration  of  the  marketing 
order,  and  submitted  to  the  Department 
for  approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Bartlett  pears.  They  are  familiar  with 
the  Committee's  needs  and  with  the 
costs  for  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget.  The 
budget  was  formulated  and  discussed  in 
a  public  meeting.  Thus,  all  directly 
affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  fresh  Bartlett  pears  grown 
in  Oregon  and  Washington.  Because  that 
rate  will  be  applied  to  actual  shipments, 
it  must  be  established  at  a  rate  that  will 
provide  sufficient  income  to  pay  the 
Committee's  expenses. 

The  Committee  met  on  June  1, 1995, 
and  unanimously  recommended  total 
expenses  of  $92,254  with  an  assessment 
rate  of  $0.02  per  standard  box  or 
equivalent  for  the  1995-96  fiscal  year. 
In  comparison,  1994-95  budgeted 
expenses  were  $96,410,  with  an 
approved  assessment  rate  of  $0.02  per 
standard  box  or  equivalent.  This 


represents  a  $4,156  decrease  in 
expenses,  and  no  change  in  the 
assessment  rate  from  the  amounts 
recommended  for  the  current  fiscal  year. 

The  assessment  rate,  when  applied  to 
anticipated  pear  shipments  of  3,152,300 
standard  boxes  or  equivalent,  will  yield 
$63,046  in  assessment  income. 
Assessment  income,  combined  with 
$4,000  from  other  income  sources,  and 
$25,208  from  the  Committee's 
authorized  reserve,  will  be  adequate  to 
cover  budgeted  expenses.  The 
withdrawal  of  $25,208  from  the 
Committee's  authorized  reserve  fund 
will  result  in  no  reserve  remaining  at 
the  end  of  the  1995-96  fiscal  year. 

Major  expense  categories  for  the 
1995-96  fiscal  year  include  $44,135  for 
salaries,  $9,195  for  unshared 
contingency,  and  $4,989  in  employee 
health  benefits. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  imiform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  "Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  foimd 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  because:  (1)  The 
Committee  needs  to  have  sufficient 
funds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis;  (2)  the 
fiscal  year  began  on  July  1, 1995,  and 
the  marketing  order  requires  that  the 
rate  of  assessment  for  the  fiscal  year 
apply  to  all  assessable  Bartlett  pears 
handled  during  the  fiscal  year;  (3) 
handlers  are  aware  of  this  action  which 
was  unanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  budget  actions  issued  in 
past  years;  and  (4)  this  interim  final  rule 
provides  a  30-day  comment  period,  and 
all  comments  timely  received  will  be 
considered  prior  to  finaUzation  of  this 
action. 

List  of  Subjects  in  7  CFR  Part  931 

Marketing  agreements.  Pears, 
Reporting  and  recordkeeping 
requirements. 


For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  931  is  amended  as 
follows: 

PART  931— FRESH  BARTLETT  PEARS 
GROWN  IN  OREGON  AND 
WASHINGTON 

1.  The  authority  citation  for  7  CFR 
part  931  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 
Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

2.  A  new  §  931.230  is  added  to  read 
as  follows: 

§  931 .230    Expenses  and  assessment  rate. 

Expenses  of  $92,254  by  the  Northwest 
Fresh  Bartlett  Pear  Marketing 
Committee,  are  authorized,  and  an 
assessment  rate  of  $0.02  per  standard 
box  or  equivalent  of  assessable  pears  is 
established  for  the  fiscal  year  ending 
June  30, 1996.  Unexpended  ftmds  may 
be  carried  over  as  a  reserve. 

Dated:  July  31, 1995. 

Martha  B.  Ransom, 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  95-19329  Filed  8-4-95;  8:45  am] 
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7  CFR  Part  981 
[FV94-981-3FIR] 

Aimonds  Grown  in  California;  Release 
of  the  Reserve  Established  for  the 
1994-95  Crop  Year 

AGENCY:  Agricultiu^l  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 


SUMMARY:  The  Department  of 
Agricultiu*  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
relaxing  volume  regulations  imposed  on 
California  almond  handlers  for  the 
1994-95  crop  year  by  releasing  reserve 
almonds  into  salable  channels.  Volume 
regulations  were  imposed  under  the 
authority  of  the  Federal  marketing  order 
which  regulates  the  handling  of 
almonds  grown  in  California  and  is 
locally  administered  by  the  Almond 
Board  of  California  (Board).  During  the 
1994-95  season,  handlers  were  required 
to  withhold  as  a  reserve,  from  normal 
competitive  markets,  10  percent  of  the 
almonds  which  they  received  from 
growers.  The  remaining  90  percent  of 
the  crop  could  be  sold  by  handlers  to 
any  market  at  any  time.  The  interim 
final  rule  relaxed  these  regulations  on 
handlers  by  releasing  the  reserve 
percentage  to  the  salable  category  and 


was  necessary  to  provide  a  sufficient 
quantity  of  almonds  to  meet  anticipated 
trade  demand  and  carryover  needs. 
DATES:  Effective  on  September  6, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  Finn,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  room  2522-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-1509,  or  fax  (202) 
720-5698;  or  Martin  Engeler,  Assistant 
Officer-in-Charge,  California  Marketing 
Field  Office,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  2202  Monterey 
Street,  suite  102B,  Fresno,  California 
93721;  telephone:  (209)  487-5901,  or  fax 
(209) 487-5906. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  981  (7  CFR  part  981), 
both  as  amended,  hereinafter  referred  to 
as  the  "order,"  regulating  the  handling 
of  almonds  grown  in  Califomia.  The 
order  is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
accordance  with  Executive  Order  12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  Under  the  provisions  of  the 
marketing  order  now  in  effect,  salable 
and  reserve  percentages  may  be 
established  for  almonds  during  any  crop 
year.  This  rule  revises  the  salable  and 
reserve  percentages  for  marketable 
Califomia  almonds  during  the  1994-95 
crop  year.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obfigation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
Jaw  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 


JMI 
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Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  115  handlers 
of  almonds  who  are  subject  to  regulation 
under  the  marketing  order  and 
approximately  7,000  producers  in  the 
regulated  area.  Small  agricultural 
service  firms  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  whose  annual  receipts  are  less 
than  $500,000.  The  majority  of  handlers 
and  producers  of  California  almonds 
may  be  classified  as  small  entities. 

This  rule  finalizes  the  relaxation  of 
volume  regulations  imposed  on 
Cahfomia  almond  handlers  for  the 
1994-95  crop  year  (July  1  through  Jime 
30).  During  the  1994-95  season, 
handlers  were  required  to  withhold, 
from  normal  domestic  and  export 
markets,  10  percent  of  the  merchantable 
almonds  which  they  received  fi'om 
growers  (reserve  percentage).  The 
remaining  90  percent  of  almonds 
received  by  handlers  could  be  sold  to 
any  market  at  any  time  (salable 
percentage).  Volume  regulations  were 
reconunended  by  the  Board  and 
imposed  on  handlers  to  lessen  the 
impact  of  a  large  almond  supply  for  the 
1994-95  season.  Salable  and  reserve 
percentages  were  established  through 
publication  of  a  final  rule  in  the  Federal 
Register  on  December  9, 1994  [59  FR 
63693).  On  May  12, 1995.  the  Board 
determined  that  voliune  regulations  on 
almond  handlers  were  no  longer 
necessary  and  recommended  that  the 
entire  reserve  be  released  to  provide  a 
sufficient  quantity  of  almonds  to  meet 
anticipated  trade  demand  and  carryover 
needs. 

The  interim  final  rule  was  issued  on 
May  25, 1995,  and  published  in  the 
Federal  Register  (60  FR  28520.  June  1. 
1995),  with  an  effective  date  of  May  25, 
1995.  That  rule  provided  a  30-day 
comment  period  which  ended  July  3, 
1995.  No  comments  were  received. 


Section  981.47  of  the  almond 
marketing  order  provides  authority  for 
the  Secretary,  based  on 
recommendations  by  the  Board  and  the 
analysis  of  other  available  information, 
to  establish  salable  and  reserve 
percentages  for  almonds  during  a  crop 
year.  To  aid  the  Secretary  in  fixing  the 
salable  and  reserve  percentages,  section 
981.49  of  the  order  requires  the  Board 
to  submit  information  to  the  Department 
on  estimates  of  the  marketable 
production  of  almonds,  combined 
domestic  and  export  trade  demand  for 
the  year,  carryin  inventory  at  the 
beginning  of  the  year,  and  the  desirable 
carryover  inventory  at  the  end  of  the 
year.  Authority  for  the  Board  to 
recommend  revisions  in  the  volume 
regulation  percentages  is  provided  in 
section  981.48  of  the  order.  Such 
revisions  must  be  recommended  by  May 
15. 

The  Board  met  in  July  of  1994  to 
review  projected  crop  estimates  and 
marketing  conditions  for  the  1994-95 
almond  season.  A  very  large  crop  of  640 
million  kemelweight  pounds  was 
projected  for  the  season.  Estimated 
shipments  for  the  two  prior  seasons 
were  535.9  million  pounds  for  1992 
crop  almonds  and  497.7  million  poimds 
for  1993  crop  almonds. 

Variations  in  production  from  season- 
to-season  can  cause  wide  fluctuations  in 
prices.  For  example,  the  Board 
estimated  that  grower  prices  increased 
from  $1.26  per  pound  for  1992  crop 
almonds  to  $2.00  per  pound  for  the 
smaller,  1993  crop  alrnonds.  The  large 
1994  Cahfomia  almond  crop  estimate 
caused  early  speculation  of  grower 
prices  in  the  $1.15  per  pound  range. 
Such  swings  in  supplies  and  price 
levels  can  result  in  market  instability 
and  uncertainty  for  growers,  handlers, 
buyers,  and  consumers.  The  long  term 
goal  of  the  almond  industry  is  to 
increase  almond  consimiption  and 
demand,  and  the  Board  believes  this  is 
best  achieved  in  the  presence  of  stable 
and  orderly  market  conditions.  Thus, 
the  Board  recommended  that  the 
volume  regulation  provisions  of  the 
order  be  utilized  for  the  1994-95  season 
as  a  supply  management  tool,  with  10  _ 
percent  of  the  1994  crop  almonds  being 
held  by  handlers  as  a  reserve. 

On  May  12, 1995,  the  Board  met  in 
Modesto.  California,  and  unanimously 
recommended  releasing  the  reserve 
established  for  the  1994-95  crop  year. 
Thus,  the  salable  percentage  will 
increase  fi-om  90  to  100  percent  and  the 
reserve  percentage  will  decrease  fi-om  10 
to  0  percent.  The  Board  considered  a 
number  of  factors  in  arriving  at  its 
recommendation  to  release  the  reserve. 
The  1994-95  almond  crop  is  now 


estimated  at  727  million  pounds,  far 
above  the  initial  640  million  pound 
estimate.  Shipments  for  the  year  are 
expected  to  exceed  600  million  pounds. 
Further,  it  appears  that  production  in 
the  rest  of  the  world  is  well  below 
normal.  Production  in  Spain,  the 
world's  second  largest  producer  of 
almonds,  fell  well  below  usual  and  is 
estimated  to  have  been  about  75  million 
pounds.  Spain,  California's  biggest 
competitor  in  the  world  almond 
markets,  became  the  United  States' 
fourth  largest  export  market. 

At  the  meeting,  the  Board  also 
considered  a  crop  estimate  for  California 
almonds  for  the  1995-96  season 
provided  by  the  California  Agricultural 
Statistics  Service  (CASS).  That  forecast 
is  based  on  a  survey  of  200  growers. 
CASS  released  its  crop  estimate  of  430 
million  kemelweight  pounds  on  May 
11.  The  estimate  is  relatively  small 
compared  with  normal  almond 
production  for  a  year.  An  extremely  wet 
spring  that  prohibited  successful 
pollination  of  almond  trees  during  the 
critical  bloom  period  as  well  as  crop 
losses  due  to  trees  having  been  blown 
over  by  high  winds  have  resulted  in  the 
predicted  small  yield  in  California.  Very 
short  carryin  inventories  of  1993  crop 
almonds  into  the  current  season 
combined  with  reduced  production 
from  Cahfomia  competitors  resulted  in 
higher  than  anticipated  demand  for 
California  almonds. 

On  June  28, 1995.  CASS  released 
another  forecast,  which  is  based  on 
actual  almond  counts  from  across  the 
State.  This  forecast  for  the  1995-96  crop 
year  is  310  million  kemelweight  povmds 
of  almonds,  120  million  pounds  less 
than  estimated  in  the  previous  estimate. 
Although  this  forecast  was  not  available 
when  the  Board  recommended  releasing 
the  reserve,  this  estimate  further 
supports  releasing  the  reserve. 

As  required  under  the  order,  the 
Board  revised  a  number  of  estimates 
that  had  been  considered  when  voliune 
regulation  was  first  recommended  in 
July  1994.  The  Board's  current  estimates 
of  marketable  supply,  combined 
domestic  and  export  trade  demand  for 
1994-95,  and  desirable  carryover  to  be 
available  for  the  1995-96  crop  year  are 
shown  below.  The  Board  considered 
these  revised  estimates  in  arriving  at  its 
recommendation  to  release  the  1994-95 
reserve.  The  estimates  used  by  the 
Board  to  establish  the  original  volume 
regulations  for  the  year  are  shown  for 
comparison. 
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Marketing  Policy  Estimates— 1994 
Crop 

[Kemelweight  tasts  in  millions  of  pounds] 
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reflected  in  the  table,  estimated  almond 
crop  production  for  the  1994-95  season 
increased  from  640  to  727.1  million 
kemelweight  pounds.  Estimated  weight 
losses  resulting  fi-om  the  reinoval  of 
inedible  kernels  by  handlers  and  losses 
during  manufacturing  also  increased 
bom  19.2  to  21.8  million  kemelweight 
poimds.  Therefore,  marketable 
production  is  expected  at  705.3  milhon 
kemelweight  pounds. 

The  Board's  estimated  trade  demand 
(or  shipments)  also  increased  from  556.5 
milhon  kemelweight  pounds  to  a  total 
of  601.8  kemelweight  pounds.  If  the 
estimates  are  achieved,  this  would  set  a 
new  record  for  the  Califomia  almond 
industry.  Although  estimated  domestic 
trade  demand  decreased  from  175  to 
152.8  million  kemelweight  pounds, 
estimated  export  trade  demand 
increased  sharply  from'381.4  to  449 
million  kemelweight  pounds.  Almond 
production  in  the  rest  of  the  world  was 
well  below  normal,  contributing  to  a 
significant  increase  in  the  amount  of 
(Dalifomia  almonds  shipped  into  export 
markets. 

The  Board  also  revised  its  inventory 
estimates.  The  carryin  figure — supplies 
of  salable  almonds  carried  in  fi-om  the 
1993-94  crop  year — was  slightly  revised 


&t)m  99.6  to  102.6  million  kemelweight 
pounds.  The  desirable  carryout  figure — 
supplies  of  salable  almonds  to  be 
carried  out  on  June  30  for  early  season 
shipment  during  the  1995-96  crop 
year — was  revised  from  100  to  206.1 
million  kemelweight  pounds.  With  the 
projected  short  crop  for  the  upcoming 
season,  the  carryout  figure  was 
significantly  increased  to  provide  a 
more  adequate  supply  of  almonds 
available  to  meet  early  market  needs. 
After  taking  into  account  the  carryin 
and  desirable  carryover  figures,  the 
adjusted  trade  demand  was  increased 
from  556.8  to  705.3  milhon 
kemelweight  pounds,  an  amount  equal 
to  the  Board's  estimate  of  marketable 
production. 

The  order  also  permits  the  Board  to 
recommend  the  establishment  of  a 
percentage  of  reserve  almonds  that  can 
be  exported.  However,  export  is 
currently  the  largest  market  for 
Cahfomia  almonds  and  is  not 
considered  a  secondary  or 
noncompetitive  outlet.  For  the  1994-95 
crop  year,  exports  were  included  in  the 
trade  demand  and  the  export  market 
was  not  an  authorized  reserve  outlet. 
The  percentage  of  reserve  almonds 
available  for  export  was  established  at  0 
percent  in  the  final  mle  previously  cited 
that  established  volume  regulation  for 
the  1994-95  crop.  The  export 
percentage  is  not  changed  as  a  result  of 
this  action. 

The  Board  believed  that  immediate 
release  of  the  reserve  will  positively 
impact  market  stability  by  increasing 
the  amount  of  almonds  available  to  the 
market  prior  to  the  harvest  of  the  1995 
crop,  and  by  augmenting  the  overall 
supply  available  for  the  upcoming 
season.  The  interim  final  mle  is 
expected  to  facilitate  a  smooth 
transition  into  the  1995-96  season. 
Since  market  stability  is  of  paramount 
importance  in  achieving  long-term 
industry  health,  the  Board  concluded 
that  there  are  no  viable  alternatives  to 
its  recommendation. 

This  mle  is  not  expected  to  impose 
any  additional  costs  on  handlers  or 
producers  because  release  of  the  reserve 
will  eliminate  the  need  for  handlers  to 
store  almonds  and  will  allow  the 
product  to  enter  an  eager  market  in  a 
smooth  fashion.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
final  rule  will  not  h^ve  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Board's  recommendation,  and  other 
available  information,  it  is  found  that 
finaU2ung  the  interim  final  mle,  without 


change,  as  published  in  the  Federal 
Register  (60  FR  28520.  June  1. 1995) 
will  tend  to  effectuate  the  declared 
pohcy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  981 

Almonds.  Marketing  agreements. 
Nuts.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  981  is  amended  as 
follows: 

PART  981— ALMONDS  GROWN  IN 
CALIFORNIA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  981  which  was 
pubhshed  at  60  FR  28520  on  lune  1, 
1995.  is  adopted  as  a  final  mle  vdthout 
change. 

Dated:  July  31. 1995. 
Martha  B.  Ransom, 

Acting  Deputy  Director,  Fruit  and  Vegetable 

Division. 

[FR  Doc.  95-19326  Filed  8-4-95;  8:45  am] 

BlUmO  COOC  3410-02-P 


7  CFR  Part  982 

[Docket  No.  FV95-e82-1IFR] 

Filberts/Hazelnuts  Grown  in  Oregon 
and  Washington;  Expenses  and 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTKM:  hiterim  final  rule  with  request 

for  comments. 

summary:  This  interim  final  mle 
authorizes  expenditures  and  establishes 
an  assessment  rate  under  Marketing 
Order  No.  982  for  the  1995-96 
marketing  year.  Authorization  of  this 
budget  enables  the  Filbert/Hazelnut 
Marketing  Board  (Board)  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  firom  assessments  on  handler* 
DATES:  Effective  July  1. 1995.  through 
June  30. 1996.  Comments  received  by 
September  6,  1995,  will  be  considered 
prior  to  issuance  of  a  final  mle. 
ADDRESSES:  hiterested  persons  are 
invited  to  submit  written  comments 
conceming  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk. 
Fmit  and  Vegetable  Division.  AMS. 
USDA,  P.O.  Box  96456,  room  2523-S, 
Washington,  DC  20090-6456.  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
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FOR  FURTHER  INFORMATKM  CONTACT: 
Martha  Sue  Clark,  Mariceting  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington. 
DC  20090-6456,  telephone  202-720- 
9918,  or  Teresa  L.  Hutchinson, 
Northwest  Marketing  Field  Office,  Fruit 
and  Vegetable  Division.  AMS.  USDA. 
Green-Wyatt  Federal  Building,  room 
369, 1220  Southwrest  Third  Avenue, 
Portland,  OR  97204,  telephone  503- 
326-2724. 

8UPPLE»«NTARY  INFORMATKDN:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  982,  both  as  amended  (7 
CFR  part  982),  regulating  the  handling 
of  filberts/hazelnuts  grown  in  Oregon 
and  Washington.  The  marketing 
agreement  and  order  are  effective  imder 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

The  Department  of  Agricultiue 
Pepartment)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778. 
Qvil  Justice  Reform.  Under  the 
marketing  order  now  in  effect.  Oregon- 
Washington  filberts/hazelnuts  are 
subject  to  assessments.  Fimds  to 
administer  the  Oregon- Washington 
filbert/hazelnut  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  filberts/ 
hazelnuts  during  the  1995-96  marketing 
year  which  began  July  1, 1995,  and  ends 
June  30, 1996.  This  interim  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 


Pursuant  to  the  requirements  set  forth 
in  the  Rejgulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
imique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1,000 
producers  of  Oregon  and  Washington 
filberts/hazebiuts  under  this  marketing 
order,  and  approximately  25  handlers. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000.  and  small  agricultiu^l  service 
firms  are  defined  as  those  whose  aimual 
receipts  are  less  than  $5,000,000.  The 
majority  of  Oregon  and  Washington 
filbert/hazelnut  producers  and  handlers 
may  be  classified  as  small  entities. 

The  budget  of  expenses  for  the  1995- 
96  marketing  year  was  prepared  by  the 
Filbert/Hazehiut  Marketing  Board,  the 
agency  responsible  for  local 
administration  of  the  marketing  order, 
and  submitted  to  the  Department  for 
approval.  The  members  of  the  Board  are 
producers  and  handlers  of  filberts/ 
hazelnuts.  They  are  familiar  with  the 
Board's  needs  and  with  the  costs  of 
goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget. 

The  assessment  rate  recommended  by 
the  Board  was  derived  by  dividing 
anticipated  expenses  by  the  expected 
quantity  of  assessable  filberts/hazehiuts 
handled.  Because  that  rate  will  be 
applied  to  the  actual  quantity  of  filberts/ 
hazelnuts,  it  must  be  established  at  a 
rate  that  will  provide  sufficient  income 
to  pay  the  Board's  expenses. 

The  Board,  in  a  mail  vote, 
imanimously  recommended  a  1995-96 
budget  of  $483,685,  $23,325  less  than 
the  previous  year.  Budget  items  for 
1995-96  which  have  increased 
compared  to  those  budgeted  for  1994-95 
(in  parentheses)  are:  Personal  services 
(salaries),  $50,735  ($48,000).  postage. 
$3,000  ($1,800),  communications, 
$1,200  ($1,100),  printing  and 
publishing,  $2,400  ($2,300),  insurance, 
$700  ($650).  rent,  $5,650  ($5,560). 
utilities.  $850  ($800),  equipment 
maintenance  and  rental,  $1,500 
($1,400),  and  office  supplies,  $2,000 


($1,900).  Items  which  have  decreased 
compared  to  those  budgeted  for  1994-95 
(in  parentheses)  are:  Computer  services. 
$750  ($1,500).  furniture,  $250  ($1,500). 
equipment.  $250  ($1,500),  and  research 
($25,000)  for  which  no  funding  was 
recommended  this  year.  All  other  items 
are  budgeted  at  last  year's  amounts, 
including  $250,000  for  promotion. 

The  Board  also  unanimously 
recommended  an  assessment  rate  of 
$0,007  per  pound,  the  same  as  last  year. 
This  rate,  when  applied  to  anticipated 
shipments  of  60.000,000  pounds,  will 
yield  $420,000  in  assessment  income. 
This,  along  with  $5,000  in  interest 
income.  $2,572  ftx)m  the  Nut  Growers 
Society  in  payment  for  services 
performed  by  the  Board  under  an 
agreement  with  the  Society,  and  $56,113 
from  the  Board's  authorized  reserve, 
will  be  adequate  to  cover  budgeted 
expenses.  Funds  in  the  reserve  at  the 
beginning  of  the  1995-96  marketing 
year,  estimated  at  $235,691,  were  within 
the  maximiun  permitted  by  the  order  of 
one  marketing  year's  expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  imiform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Board  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
foimd  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary.     ^ 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Board  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  marketing  year  began  on 
July  1. 1995,  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
the  marketing  year  apply  to  all 
assessable  filberts/hazelnuts  handled 
during  the  marketing  year;  (3)  handlers 
are  aware  of  this  action  which  was 
unanimously  recommended  by  the 
Board  in  a  mail  vote  and  is  similar  to 
other  budget  actions  issued  in  past 
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years;  and  (4)  this  interim  final  rule 
provides  a  30-day  comment  period,  and 
all  comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
action. 

List  of  Subjects  in  7  CFR  Part  982 

Filberts,  Hazelnuts,  Marketing 
agreements,  Nuts,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  982  is  amended  as 
follows: 

PAFIT  982— FILBERTS/HAZELNUTS 
GROWN  IN  OREGON  AND 
WASHINGTON 

1.  The  authority  citation  for  7  CFR 
part  982  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 
Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

2.  A  new  §  982.339  is  added  to  read 
as  follows: 

§  982.339    Expenses  and  assessment  rate. 

Expenses  of  $483,685  by  the  Filbert/ 
Hazelnut  Marketing  Board  are 
authorized,  and  an  assessment  rate  of 
$0,007  per  pound  of  assessable  filberts/ 
hazelnuts  is  established  for  the 
marketing  year  ending  June  30. 1996. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  July  31, 1995. 
Martha  B.  Ransom, 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 

(PR  Doc.  95-19327  Filed  8-4-95;  8:45  am] 
WLUNO  CODE  3410-02-P 

7  CFR  Part  984 

[Docket  No.  FV95-«e4-1  FR] 

Walnuts  Grown  in  CaUfomia; 
Suspansion  of  Deadline  for  Relaxing 
Reserve  Requirements 

AQENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Suspension  order. 

summary:  This  dociunent  suspends  the 
deadline  by  which  the  Walnut 
Marketing  Board  (Board)  may 
recommend  a  relaxation  in  reserve 
requirements  established  for  a 
marketing  year  imder  the  walnut 
marketing  order.  Suspension  of  the 
deadline  will  allow  the  Board,  which 
locally  administers  the  order,  to  make 
such  a  decision  based  on  more  ciurent 
supply  and  shipment  information.  This 
suspension  will  provide  the  walnut 
industry  an  opportunity  for  more 
orderly  marketing. 
EFFECTIVE  DATE:  August  7, 1995. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Hessel,  Marketing  Specialist. 
CaUfomia  Marketing  Field  Office,  Fruit 
and  Vegetable  Division,  AMS,  USDA, 
2202  Monterey  Street,  suite  102B, 
Fresno,  California  93721;  telephone: 
(209)  487-5901,  or  FAX  (209)  487-5906; 
or  Mark  Kreaggor,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA.  room  2526-S.  P.O.  Box 
96456,  Washington.  D.C.  20050-6456; 
telephone:  (202)  720-3610,  or  FAX  (202) 
720-5698. 

SUPPLEMENTARY  INFORMATION:  This 
suspension  order  is  issued  under 
Marketing  Agreement  and  Order  No. 
984  (7  CFR  part  984),  regulating  the 
handling  of  walnuts  grown  in 
California.  The  order  is  effective  under 
the  Agricultiu^l  Marketing  A^eement 
Act  of  1937,  as  amended,  (7  U.S.C.  601- 
674).  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  action  in 
conformance  with  Executive  Order 
12866. 

This  action  has  been  reviewed  imder 
Executive  Order  12778.  Civil  Justice 
Reform.  This  suspension  is  not  intended 
to  have  retroactive  effect.  This  action 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  imless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  mtist  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  a  hearing 
the  Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  or  her  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibilily  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 


that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  65  handlers 
of  California  walnuts  who  are  subject  to 
regulation  under  the  walnut  marketing 
order,  and  approximately  5,000 
producers  in  the  regulated  area.  Small 
agricultural  service  firms  have  been 
defined  by  the  Small  Business 
AdministiBtion  (13  CFR  121.601)  as 
those  whose  annual  receipts  are  less 
than  $5,000,000  and  small  agricultiu^ 
producers  have  been  defined  as  those 
having  annual  receipts  of  less  than 
$500,000.  The  majority  of  California 
walnut  handlers  and  producers  may  be 
classified  as  small  entities. 

The  walnut  marketing  order  provides 
authority  for  volume  control  in  the  form 
of  free,  reserve,  and  export  percentages. 
The  free  percentage  is  the  percentage  of 
certified  merchantable  walnuts  that  may 
be  shipped  freely  to  any  market  during 
the  marketing  year.  The  reserve 
percentage  is  the  amount  of  certified 
merchantable  walnuts  that  may  be 
shipped  to  export  markets,  government 
agencies,  charitable  institutions,  poultry 
or  animal  feed,  walnut  oil,  or  other 
markets  noncompetitive  with  markets 
for  certified  merchantable  free  walnuts. 
The  export  percentage  is  the  percentage 
of  reserve  walnuts  that  may  be  shipped 
to  export  markets.  Certified 
merchantable  walnuts  are  walnuts 
which  have  been  inspected  and  certified 
by  the  Dried  Fruit  Association  of 
California  as  meeting  the  minimum 
grade  and  size  requirements  specified 
imder  the  order. 

The  marketing  order  also  provides 
that  handlers  may  meet  their  reserve 
requirements  by  either  delivering 
reserve  walnuts  to  the  Board  for 
disposition  by  the  Board  or  by  selling  or 
disposing  of  their  own  walnuts,  as 
agents  of  the  Board,  in  specified  reserve 
outiets.  Any  reserve  walnuts  the  Board 
receives  would  be  pooled  and  sold  by 
the  Board  in  markets  specified  for 
reserve  wakiuts  at  the  highest  returns 
available.  The  proceeds  from  the  sale  of 
pooled  walnuts,  minus  all  expenses 
inaured  by  the  Board  in  receiving, 
holding,  and  disposing  of  the  walnuts, 
would  be  distributed  to  handlers  who 
delivered  walnuts  to  the  pool  in 
proportion  to  each  handler's 
contribution. 

In  a  marketing  year  (August  1-July  31) 
that  a  reserve  program  is  implemented, 
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the  Board  recommends  the  initial 
percentages  in  September  and  has  the 
option  of  recommending  an  increase  in 
the  free  and  export  percentages  and  a 
decrease  in  the  reserve  percentage  later 
in  the  marketing  year.  If  the  E)epartment 
concurs  with  the  Board's 
recommendation,  the  recommended 
percentages  may  be  established  or 
modified. 

Section  g84.49(b)(l)  establishes  a 
deadUne  of  February  15  for  the  Board  to 
recommend  to  the  Secretary  an  increase 
in  the  free  percentage  and  a  decrease  in 
the  reserve  percentage.  On  February  10, 
1995,  the  Board  unanimously 
recommended  suspension  of  that 
deadline.  This  action  will  suspend  the 
phrase  "On  or  before  February  15  of  the 
marketing  year,"  in  section  984.49(b)(1) 
and  will  authorize  the  Board  to 
recommend  an  increase  in  the  free 
percentage  and  a  decrease  in  the  reserve 
percentage  at  any  time  during  the 
marketing  year,  which  ends  on  July  31. 

In  the  past,  many  export  markets  were 
undeveloped  and  the  domestic  market 
provided  better  returns  than  export 
markets.  The  reserve  percentage  was 
used  as  a  tool  to  keep  the  domestic 
walnut  market  from  being  oversuppUed 
and  the  export  percentage  was  used  as 
a  tool  to  place  an  orderly  flow  of 
California  walnuts  into  the  export 
market  at  prices  that  were  competitive 
with  foreign  walnuts.  Even  though  the 
free  walnuts  were  allowed  to  be  shipped 
to  export  markets,  free  walnuts  were  not 
price  competitive  with  walnuts  from 
other  countries  and  consequently  were 
not  diverted  to  export  markets.  Under 
former  marketing  conditions,  sufficient 
information  relating  to  the  domestic 
market  was  available  prior  to  February 
15  so  that  the  Board  could  make  an 
appropriate  recommendation  for  final 
free  and  reserve  percentages. 

Under  present  marketing  conditions, 
walnut  export  markets  are  well 
established  and  have  returns  equal  to  or 
higher  than  those  received  in  the 
domestic  market.  As  a  result,  the  Board 
can  recommend  setting  an  export 
percentage  of  0  percent  which  will 
preclude  the  shipment  of  reserve 
walnuts  to  export  markets.  The  export 
market  will  then  be  supphed  with  only 
free  walnuts.  By  setting  a  reserve 
percentage  and  keeping  the  export 
percentage  at  0  percent,  the  Board  can 
remove  a  quantity  of  walnuts  in  excess 
of  domestic  and  export  market 
demands. 

When  large  shipments  of  reserve 
walnuts  were  exported,  the  February  15 
deadline  for  recommending  a  decrease 
in  the  reserve  gave  handlers 
approximately  five  months  to  export  the 
remainder  of  their  reserve  after  the  final 


reserve  percentage  was  known.  Since 
exports  have  now  become  a  viable 
market  for  free  walnuts,  the  Board  may 
need  more  flexibility  to  consider  later 
data  on  free  shipments  to  revise  its 
estimate  of  trade  demand.  The  Board 
may  also  need  more  flexibiUty  to 
consider  the  July  forecast  of  the  next 
crop  to  decide  if  the  desirable  carryout 
should  be  increased  to  supplement  a 
short  crop. 

In  addition,  the  order  requires 
handlers  to  file  monthly  shipment 
reports  that  are  due  on  the  fifth  day  of 
the  following  month.  Each  additional 
monthly  report  the  Board  receives  from 
handlers  after  the  February  15  deadline, 
gives  the  Board  a  more  acciu^te  picture 
of  the  levels  of  shipments  of  walnuts  for 
the  current  marketing  year.  More 
information  is  also  available  at  that  time 
on  the  foreign  walnut  crop,  the  pecan 
supply  which  directly,  competes  with 
walnuts,  exchange  rates,  and  foreign 
and  domestic  economic  conditions.  This 
information  will  allow  the  Board  to 
better  estimate  the  current  and 
prospective  domestic  and  export 
demand  and  supply  conditions  for 
California  walnuts.  Finally,  later  in  the 
marketing  year,  the  Board  can  better 
estimate  the  amount  of  the  current  crop 
of  walnuts  that  should  be  carried  over 
to  the  next  marketing  year.  By  allowing 
decisions  to  be  made  later  in  the  season 
on  a  reserve  program,  the  industry  can 
better  evaluate  marketing  conditions. 

The  Board  estimates  that  sufficient 
information  will  be  available  by  early 
June,  but  marketing  conditions  may 
cause  the  Board  to  wait  longer  befrtre 
making  a  final  recommendation  on  the 
free  and  reserve  percentages.  The 
suspension  of  the  February  15  deadline 
will  allow  the  Board  more  flexibility  in 
dealing  with  the  dynamic  marketing 
conditions  of  the  California  walnut 
industry  and  in  turn  provide  for  more 
orderiy  marketing  of  walnuts. 

A  proposed  suspension  order  was 
published  in  the  Federal  Register  on 
June  2, 1995,  (60  FR  28744).  That  action 
provided  a  30-day  comment  period 
which  ended  on  July  3, 1995.  No 
comments  were  received. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendation 
submitted  by  the  Board,  it  is  determined 
that,  under  the  conditions  presently 
existing  in  the  walnut  industry,  the 
February  15  deadline  in  section 
984.49(b)(1)  does  not  tend  to  effectuate 
the  declared  policy  of  the  Act. 


It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  533)  because:  (1)  The  Board  will 
meet  September  1995  to  consider  the 
need  for  volume  control  during  the 
1995-96  marketing  year;  (2)  preliminary 
industry  discussions  on  the  need  for 
volume  control  during  1995-96  are 
expected  to  begin  soon  and  prompt 
implementation  of  the  suspension  will 
foster  more  meaningful  discussions;  (3) 
the  industry  is  aware  of  this  action, 
which  was  imanimously  recommended 
by  the  Board  at  a  public  meeting  and  all 
interested  persons  in  attendance  were 
given  the  opportunity  to  provide  input; 
and  (4)  interested  persons  were  given 
the  opportimity  to  submit  written 
comments  on  the  suspension  of  the 
February  15  deadline  and  none  were 
received. 

List  of  Subjects  in  7  CFR  Part  984 

Marketing  agreements.  Nuts, 
Reporting  and  recordkeeping 
requirements.  Walnuts. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  984  is  amended  as 
follows: 

PAFTT  984— WALNUTS  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  984  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

§  984.49    [Suspended  in  part] 

2.  hi  §984.49  paragraph  (b)(1).  the 
words  "On  or  before  February  15  of  the 
marketing  year,"  are  suspended. 

Dated:  July  31, 1995. 
David  R.  Shipman, 

Acting  Deputy  Assistant  Secretary,  Marketing 

and  Regulatory  Programs. 

(PR  Doc.  95-19330  Filed  8-4-95;  8:45  ami 

BILUNO  CODE  3410-02-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Parts  103,  212, 217,  235, 264, 
286 

PNS  No.  1603-93] 

RIN  1115-nAD30 

Charging  of  Fees  for  Services  at  Land 
Border  Ports-of-Entry 

AGENCY:  Immigration  and  NaturaUzation 
Service,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the 
regulations  to  allow  the  Immigration 
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and  Naturalization  Service  (the  Service) 
to  charge  a  fee  for  the  processing  and 
issuance  of  specified  documents  at  land 
border  Ports-of-Entry  (POEs).  The  fees 
are  necessary  to  cover  the  costs  of 
providing  these  services  which  benefit 
certain  applicants  at  land  border  POEs. 
The  revenue  generated  by  the  collection 
of  fees  for  these  application-processing 
services  will  enable  the  Service  to 
improve  service  to  the  public  at  land 
border  POEs. 

EFFECTIVE  DATE:  October  9, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marie  De  Soto,  Assistant  Chief 
Inspector,  Inspections  Division, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW.,  Room  7228, 
Washington,  DC  20536,  telephone  (202) 
514-1798. 

SUPPLEMENTARY  INFORMATKM: 

General 

The  Service  published  a  proposed 
rule  on  April  12, 1994,  at  59  FR  17283, 
to  amend  the  regulations  to  allow  the 
Sovice  to  charge  a  fee  for  processing 
and  issuing  specified  documents  at  land 
border  Ports-or-Entry  (POEs).  Consistent 
with  31  U.S.C.  9701  and  OMB  Circular 
A-25,  User  Charges,  the  proposed  rule 
identified  application  services  that 
currently  are  provided  free-of-charge 
and  for  which  it  would  be  appropriate 
to  impose  a  fee.  The  services  identified 
are  tasks  commonly  performed  in 
secondary  inspection  such  as  examining 
docimients,  conducting  record  checks, 
and  interviewing  applicants  in  order  to 
issue  permits  for  extended  stays  in  the 
United  States.  In  addition,  the  services 
provides  to  applicants-for-admission  at 
POEs,  border  crossing  cards  and  boating 
permits;  dociunents  that  may  require 
extensive  interviews,  record  checks, 
docimient  production,  and  other  time- 
consuming  paperwork.  Specifically,  the 
proposed  rule  included  fees  for  the 
processing  of  Form  1-94,  Arrival/ 
Departure  Record;  Form  I-94W, 
Nonimmigrant  Visa  Waiver  Arrival/ 
Departure  Form;  Form  1-444,  Mexican 
Border  Visitors  Permit;  Form  1-68, 
Canadian  Border  Boat  Landing  Permit; 
Form  1-175,  Application  for 
Nonresident  Alien  Canadian  Border 
Crossing  Card  for  issuance  of  Form  I- 
185,  Noru^sident  Alien  Canadian 
Border  Crossing  Card  (CBCC);  and  Form 
1-190,  Application  for  Nonresident 
Alien  Mexican  Border  Crossing  Card,  to 
replace  a  lost,  stolen,  or  mutilated 
Nonresident  Alien  Border  Crossing  Card 
(BCC).  Form  1-586. 

All  interested  parties  were  invited  to 
submit  comments  on  the  proposed  rule 
by  June  13, 1994.  The  Service  received 
22  comments  and  considered  each  of 


the  comments  in  preparing  the  final 
rule.  Commenters  included  private 
individuals.  Chambers  of  Commerce, 
local  government  representatives,  small 
business  owners,  members  of  Congress, 
and  Service  employees.  Since  most 
discussed  several  issues,  the  total 
number  of  comments  exceeds  the 
number  of  persons  who  commented. 

Discussion  of  Comments 

Support  for  Fees 

Eight  of  the  commenters  expressed 
general  support  for  fees  for  services, 
with  recommendations  that  the 
revenues  be  used  to  address  the  illegal 
immigration  problem  in  the  United 
States.  The  fees  were  set  to  recover  only 
the  costs  associated  with  providing  the 
document-processing  services  and 
related  benefits  to  certain  land  border 
crossing  applicants.  The  revenues 
generated  by  these  fees  are  to  be  used 
for  the  purpose  of  funding  the  costs 
inciirred  to  provide  these  application 
processing  services.  It  is  anticipated  th^t 
the  implementation  of  the  fees-for- 
services  charge  vdll  enable  the  Service 
to  improve  inspection  services  at  the 
land  border.  Once  the  fee  revenues  are 
available,  appropriated  resources 
formerly  allocated  to  fund  these 
document-processing  services  may  be 
redirected  to  augment  staffing  of  vehicle 
and  pedestrian  traffic  lanes  at  land 
border  Ports-of-Entry.  The  resulting 
benefit  would  be  improved  facilitation 
of  traffic  through  the  POEs. 

One  commenter  proposed  that  in 
addition  to  charging  for  the  Form  1-190 
to  replace  a  lost,  stolen,  or  mutilated 
Form  1-586,  a  $4.00  fee  be  imposed  for 
a  temporary  border  crossing  card 
pending  issuance  of  the  Form  1-586. 
Another  commenter  suggested  that  the 
fee  for  the  Form  1-68  should  be  higher 
and  that  a  $25.00  charge  was  more 
appropriate  and  comparable  with  a 
Canadian  fee  for  inspecting  United 
States  boats.  While  the  Service 
recognizes  the  concerns  of  the 
commenters,  any  additional  fees  beyond 
those  that  were  in  the  proposed  rule 
would  have  to  be  the  subject  of  a 
separate  rule.  Increasing  the  fee  for  the 
Form  1-68  from  $16.00  to  $25.00  would 
not  be  consistent  with  Federal  user  fee 
statutes  and  regulations  which  require 
that  the  fee  be  set  to  recover  the  full 
costs  of  providing  the  services.  A  cost 
analysis  of  the  services  provided, 
including  the  indirect  costs  associated 
with  these  services,  resulted  in  the  fees, 
as  established.  The  Service  will  conduct 
periodic  reviews  of  the  fees,  changes  to 
issuance  procedures,  and  methods  used 
in  determining  fees  and,  when 


warranted,  adjustments  to  the  fees  will 
be  made. 

Justification  for  Fees 

Two  commenters  suggested  that  the 
Government  should  be  required  to 
provide  service  to  the  public,  and  that 
to  charge  individuals  for  that  ser\'ice  is 
not  necessary  or  warranted.  On  the 
contrary,  the  Federal  user  fee  statute  (31 
U.S.C.  9701)  and  regulations  require 
that  recipients  of  special  benefits  bear 
the  costs  of  providing  those  services. 
The  Office  of  Management  and  Budget 
(OMB)  Circular  A-25,  User  Charges, 
states  as  a  general  policy  that  reasonable 
charges  should  be  imposed  to  recover 
the  full  cost  to  the  Federal  Government 
of  rendering  such  services.  In  July  1993, 
the  Office  of  the  Inspector  General 
completed  an  audit  of  services 
performed  and  special  benefits  provided 
by  the  Service.  This  audit  disclosed  a 
number  of  services  currently  being 
provided  free-of-charge  by  the  Service 
for  which  it  would  be  appropriate  to 
impose  a  fee  including  the  Canadian 
Border  Boat  Landing  Permit,  Form  1-68, 
and  applications  for  Border  Crossing 
Cards,  Forms  1-190  and  1-175.  The 
audit  concluded  that  the  Service  was 
not  in  compliance  with  OMB  directives 
with  regard  to  these  services,  and  that 
failure  to  collect  fees  for  services 
resulted  in  the  cost  being  paid  by  the 
general  public  out  of  the  general  fund 
appropriation.  In  an  effort  to  comply 
with  federal  directives,  the  Service 
determined  which  services  and  benefits 
are  currently  provided  without  charge  to 
certain  beneficiaries  and  for  which  it 
would  be  appropriate  to  impose  a  fee, 
culminating  in  this  rule. 

Two  commenters,  objecting  to  the  fee 
for  Form  1-68,  stated  that,  if  boaters 
refuse  to  obtain  Form  1-68  because  of 
the  fee,  the  Service  will  be  forced  to 
provide  additional  personnel  and 
facilities  where  none  exist  to  inspect 
boaters  upon  arrival  in  the  United 
States.  However,  pursuant  to  8  CFR 
100.4,  persons  entering  the  United 
States  may  only  present  themselves  to 
an  immigration  officer  at  those  ports 
designated  as  Class  A  Ports-of-Entry  at 
a  time  when  the  port  is  open  for 
inspection. 

The  1-68  provision  is  the  only 
exception  to  this  reporting  requirement. 
The  provision  extends  to  boaters  the 
opportunity  of  recreational  boating 
without  reporting  for  inspection  during 
each  outing.  A  boater  who  refuses  to 
obtain  Form  1-68  is  otherwise  required 
to  expend  the  time,  expense,  and  effort 
to  report  to  an  open,  staffed  POE 

The  1-68  is  clearly  a  specific  benefit 
that  the  Service  provides  to  an 
identifiable  recipient,  as  defined  by 
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Federal  user  fee  statute  and  0MB 
Circular  A-25,  User  Charges.  It  is  a 
benefit  for  which  the  Service  is  required 
to  charge  a  fee.  However,  participation 
in  the  1-68  program  is  voluntary. 

Each  boating  season,  in  order  to  make 
this  benefit  easily  available,  inspectors 
travel  to  boat  shows,  marinas,  and  other 
gatherings  to  issue  the  Form  1-68.  The 
Service's  districts  mount  publicity 
campaigns  to  educate  boaters  about 
these  requirements.  The  purpose  of  the 
Form  1-68  fee  is  to  recover  the  costs  of 

Eroviding  these  services  and  this  special 
enefit  to  boaters,  since  funding  is 
insufficient  for  additional  personnel  and 
new  facihties,  and  there  are  no  other 
resoiut»s  available  to  support  port 
expansion. 

t/seo/ Revenues 

One  commenter  expressed  concern 
that  there  was  no  guarantee  that  the 
money  generated  from  these  collections 
would  be  applied  to  efforts  to  deal  with 
illegal  immigration.  The  Service 
recognizes  the  concern  of  the 
commenter;  however,  consistent  with 
the  mission  of  the  Service,  inspectors  at 
POEs  have  a  very  important  dual  role: 
that  of  facilitating  the  entry  of  bona  fide 
apphcants-for-admission,  and  that  of 
enforcing  the  immigration  laws  by 
detecting  inadmissible  applicants  and 
those  attempting  entry  by  fraud.  The 
Service  will  use  the  revenue  generated 
from  the  fees  contained  in  this  rule  to 
fund  the  costs  incurred  to  improve  the 
secondary  application-processing 
services  provided  at  land  border  POEs. 
Consequently,  the  Service  intends  to 
devote  appropriated  resources  formerly 
expended  for  secondary  application- 
processing  services  to  staffing  of  vehicle 
and  pedestrian  traffic  lanes  at  land 
border  Forts-of-Entry.  This  overall 
increase  in  resources  will  allow  the 
Ser\'ice  to  better  meet  its  mission  of 
facilitating  the  entry  of  bona  fide 
applicants-for-admission,  providing 
better  service  to  the  travelfrig  public  at 
land  border  POEs,  and  enforcing  the 
immigration  laws  by  detecting 
inadmissible  applicants  and  those 
attempting  entry  fraud. 

Another  commenter  stated  that  the 
income  should  return  to  the  port  where 
it  was  generated.  The  fees  have  been  set, 
to  recover  not  only  costs  incurred 
directly  at  ports,  but  aJsu  costs— both 
direct  and  indirect — incuired  by  the 
Service  for  services  provided  to 
applicants-for-admission  at  land  border 
POEs  in  connection  with  the  six 
application  forms  described  in  this  rule. 
Among  the  costs  identified  are  a  portion 
of  the  salaries  and  expenses  of  the  port 
inspectors,  the  cost  of  training  the 
inspectors,  data  processing,  production 


of  forms  and  documents,  safeguarding 
and  accounting  for  the  fees  collected, 
and  performing  record  and  backgroimd 
chedcs.  Consequently,  the  fees  collected 
pursuant  to  this  rule  are  to  be  used  to 
offset  the  cost  to  all  Service 
components,  including  ports,  of 
providing  these  application-processing 
service  at  all  land  border  POEs.  The 
Service  has  developed  a  comprehensive 
staffing  model  geared  to  the  unique 
requirements  of  land  border  facilities 
which  incorporates  data  &t)m  each  land 
border  POE  on  vehicle  and  pedestrian 
traffic,  projected  growth,  facility 
expansion,  and  other  items  affecting 
inspection  service.  Using  the  model,  the 
Service  will  be  able  to  properly  allocate 
resources. 

Northern  and  Southern  Border 
Disparities 

One  commenter  wondered  why  fees 
are  only  being  charged  to  those  who 
cross  the  United  States-Mexico  border, 
and  not  to  those  who  cross  fix)m  Canada 
or  travel  by  air  fix)m  other  countries. 
The  fees  described  in  this  rule  affect 
land  border  crossers  at  both  the 
northern  and  southern  borders.  Two  of 
the  six  forms  for  which  fees  are  charged, 
the  Form  1-94  and  the  Form  I-94W,  are 
alien  control  dociunents  issued  to 
nonimmigrant  aliens  of  any  nationality 
who  seek  admission  to  the  United  States 
at  either  the  northern  or  southern 
border.  Fees  for  the  two  border  crossing 
doomients  are  the  Form  1-190, 
Application  for  Nonresident  Alien 
Mexican  Border  Crossing  Card,  and  the 
Form  1-175,  AppHcation  for 
Nonresident  Alien  Canadian  Border 
Crossing  Card.  The  remaining  two  fees 
are  for  the  issuance  of  permits  which,  in 
the  case  of  the  Form  1-444,  Mexican 
Border  Visitors  Permit,  is  beneficial 
only  to  Mexican  nationals,  and  in  the 
case  of  the  Form  1-68,  Canadian  Border 
Boat  Landing  Permit,  benefits 
Canadians.  United  States  citizens,  and 
other  qualified  apphcants.  This  rule 
applies  only  to  land  border  crossers; 
however,  air  travelers  arriving  at  air 
POEs  currently  pay  a  fee. 

Two  commenters  questioned  the 
inequity  of  requiring  the  issuance  of 
BCCs  for  Mexican  nationals  but  not  for 
Canadians.  The  differences  in 
documentary  requirements  between 
Mexican  and  Canadian  nationals  are 
complex,  far-reaching,  and  beyond  the 
scope  of  this  rule.  Generally, 
nonimmigrant  visa  requirements 
imposed  upon  afiens  of  certain 
countries  are  based  on  treaties  and  the 
corresponding  regulations  of  both  the 
Department  of  State  and  the  Service. 
Under  the  existing  provisions,  Canadian 
nationals  are.  for  most  nonimmigrant 


categories,  visa-exempt  while  Mexican 
nationals  are  not  exempt.  A  BCC  is  an 
acceptable  form  of  documentation,  but  it 
is  not  a  required  document.  When 
entering  the  United  States  across  a  land 
border,  the  BCC  generally  provides  a 
greater  convenience  to  the  holder  than 
a  regular  noninunigrant  visa  because  a 
passport  is  not  necessary.  The  issuance 
of  BCCs  is  a  benefit  that  the  Service 
elects  to  provide  to  nonimmigrants  who 
routinely  cross  the  border.  The  Form  I- 
586,  Nonresident  Alien  Mexican  Border 
Crossing  Card,  offers  the  same  privileges 
as  the  nonimmigrant  visa  for  a  Mexican 
national  seeking  entry  as  a  visitor  for 
business  (B-l)  or  pleasure  (B-2). 
Alternatively,  a  Mexican  national  may 
apply,  without  charge,  to  an  American 
Consulate  in  Mexico  for  a  nonimmigrant 
visa. 

Four  commenters  stated  that 
implementation  of  a  fee  for  Form  1-68 
will  have  an  adverse  impact  on  relations 
with  our  Canadian  neighbors;  however, 
none  of  the  commenters  explained  in 
exactly  what  way  this  would  interfere 
with  good  relations.  Since  the  Canadian 
Government  also  plans  to  implement 
fees  for  many  of  the  services  it  provides, 
an  element  of  reciprocity  exists,  and 
there  is  no  clear,  disparate  treatment  on 
either  side  of  the  border. 

Economic  Impact  of  Fees 

One  commenter  stated  that  user  fees 
are  inconsistent  with  the  intent  of  the 
North  American  Free-Trade  Agreement 
(NAFTA)  to  eliminate  barriers  to  trade, 
and  two  commenters  stated  that  fees 
would  have  a  negative  impact  on  the 
economies  of  the  communities  along  the 
southern  border.  Facilitation  of  travel 
between  NAFTA  countries  is  of  great 
concern  to  the  Service.  Traffic 
congestion  at  POEs,  where  vehicles 
sometimes  wait  hours  to  cross  the 
border,  costs  local  economies 
tremendous  amounts  of  revenue  in  lost 
time  and  productivity,  as  well  as 
severely  impacting  the  environment. 
One  way  that  this  congestion  can  be 
alleviated  is  though  additional 
personnel  and  the  implementation  of 
automated  technology  to  expedite  the 
services  provided.  Individuals  traveling 
within  25  miles  of  the  southern  border 
area  for  short  periods  of  time  will  not 
be  affected  by  the  fees.  Only  those 
traveling  more  than  25  miles  or  staying 
for  longer  than  72  hours  will  require 
issuance  of  an  entry  permit  and 
payment  of  a  fee.  The  revenues 
collected  will  allow  the  Service  to 
recover  the  costs  for  providing  the 
services.  Article  1603.4  of  the  NAFTA 
states  that  each  party  shall  limit  any  fees 
for  processing  applications  for 
temporary  entry  of  business  persons  to 
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the  approximate  costs  of  services 
rendered.  Therefore,  the  Service 
believes  that  these  fees  are  not 
inconsistent  with  the  terms  of  the 
NAFTA. 

Three  commenters  felt  that  imposition 
of  a  fee  for  Form  1-68  would  cause 
economic  hardship  to  the  communities 
along  the  United  States/Canada  border. 
The  Service  does  not  agree  with  the 
comment  and  believes  that  the  annual 
fee  is  nominal  for  the  benefit  that  is 
derived.  The  Service  is  required  to 
recover  the  costs  of  providing  this 
benefit  inasmuch  as  the  Federal  user  fee 
statute  and  regulations  require  that 
recipients  of  special  benefits  bear  the 
costs  associated  with  providing  the 
specific  services.  The  Service  does  not 
expect  the  fee  to  significantly  deter 
boaters  from  obtaining  a  permit  so  they 
may  land  and  enjoy  the  amenities 
offered  in  nearby  communities. 

Reasonableness  of  Fee 

Two  commenters  stated  that  the  fee 
for  Form  1-68  will  impose  an  economic 
burden  on  the  individuals  requiring  the 
fcHin,  who  already  pay  many  other  taxes 
and  fees,  and  one  commenter  felt  the  fee 
was  unreasonable.  The  fees  included  in 
this  rule  are  not  excessive,  and  are 
considerably  lower  than  many  similar 
fees  charged  by  Federal,  state,  and  local 
governments  for  similar  services. 

Most  of  the  fees,  once  paid,  allow  the 
applicant  to  avail  him  or  herself  of  the 
benefit  for  an  extended  period  of  time. 
The  CBCC,  at  $30,  is  currently  vaUd 
indefinitely,  and  the  replacement  BCC, 
at  $26,  is  valid  for  10  years.  The  Form 
1-68,  at  $16,  allows  entry  for  1  year,  and 
the  Form  I-94W  at  $6,  is  issued  for  a 
period  of  90  days.  The  Form  1-94, 
depending  on  the  nonimmigrant 
classification  under  which  the  applicant 
is  entering,  may  be  valid  for  years,  with 
the  normal  visitor  for  pleasure  being 
granted  a  minimum  of  6  months  for  a 
fee  of  $6.  The  Form  1-444,  with  a  fee  of 
$4,  may  be  issued  for  a  period  not  to 
exceed  30  days. 

In  addition,  the  Service  has  adopted 
a  family  cap.  Formerly,  Forms  1-444  and 
1-68  allowed  multiple  family  members, 
and  unrelated  individuals  traveling  in  a 
group,  to  apply  on  one  form.  The  family 
cap  essentially  allows  children  the 
benefit  without  a  fee  so  as  not  to  impose 
an  undue  binden  on  families  traveling 
across  the  southern  border  for  short 
periods  of  time,  and  on  families 
enjoying  recreational  boating  along  the 
northern  border. 

As  stated  previously,  the  fees  were 
determined  by  an  analysis  of  document- 
processing  services  and  associated  costs, 
and  are  calculated  to  recover  the  direct 
and  indirect  costs  to  the  Service  of 


providing  these  special  services  and 
benefits. 

One  commenter  stated  that  there  is  no 
reason  for  a  United  States  citizen  to  pay 
to  obtain  Form  1-68,  since  there  is  no 
penalty  for  failiu-e  to  report  for 
immigration  purposes,  and  that  those 
who  do  obtain  Form  1-68  do  so  only  to 
appear  to  comply  with  a  non-existent 
immigration  inspection  requirement. 
Although  United  States  citizens  are  not 
subject  to  the  immigration  laws,  the 
regulations  at  8  CFR  235.1  require  that 
application  to  enter  the  United  States 
must  be  made  in  person  to  an 
immigration  officer  at  a  United  States 
POE  at  a  time  when  the  port  is  open  for 
inspection.  This  section  also  states  that 
a  person  claiming  United  States 
citizenship  must  establish  that  fact  to 
the  examining  immigration  officer.  That 
is  why  United  States  citizens  are 
specifically  included  in  the  1-68 
regulations.  While  criminal  prosecution, 
loss  of  citizenship,  or  deportation  will 
not  apply  to  a  United  States  citizen  who 
has  not  complied  with  inspection 
requirements,  the  potential 
inconvenience  in  establishing  that  he  or 
she  is  not  subject  to  the  immigration 
laws  if  encountered  by  Service 
enforcement  officers  may  prove  to  be 
significant  to  most  law-abiding  boaters 
and  render  obtaining  the  1-68 
worthwhile. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  fees  proposed  in  this  rule, 
calculated  to  cover  only  the  costs  of 
providing  the  service,  are  nominal,  and 
will  apply  only  to  individuals,  not  small 
entities. 

Executive  Order  12868 

This  rule  is  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  imder 
E.0. 12866,  section  3(0.  Regulatory 
Planning  and  Review.  Although  this 
rule  requires  user  fees,  the  fees  are 
necessary  to  recover  the  cost  to  the 
Federal  Government  for  processing  and 
issuing  specified  documents  at  United 
States  land  border  Ports-of-Entry  for 
business  and  pleasure.  Title  31  U.S.C. 
and  OMB  Circular  A-25  require  that 
recipients  bear  the  cost  of  receiving 
special  benefits.  As  such,  a  cost  analysis 
of  the  INS  services  provided  and 
associated  indirect  cost  resulted  in  the 


fees  established  herein,  which  are 
consistent  with  Federal  user  fee  statutes 
and  regulations  and  do  not  exceed  the 
full  cost  that  may  be  recovered  by  the 
Service. 

Executive  Order  12612 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12606 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service  certifies  that 
she  has  addressed  this  rule  in  light  of 
the  criteria  in  Executive  Order  12606 
and  has  determined  that  it  will  have  no 
effect  on  family  well-being. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  cleared  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  Clearance  numbers  for  these 
collections(s)  are  contained  in  8  CFR 
299.5,  Display  of  Control  Numbers. 

List  of  Subjects 

8  CFR  Part  103 

Administrative  practice  and 
procedures.  Aliens,  Authority 
delegation  (Government  agencies).  Fees, 
Forms. 

8  CFR  Part  212 

Administrative  practice  and 
procedure.  Aliens,  Immigration, 
Passports  and  visas. 

8  CFR  Part  217 

Aliens,  Passports  and  visas. 

8  CFR  Part  235 

Administrative  practice  and 
procedure.  Aliens,  Immigration, 
Passports  and  visas,  Port-of-entry. 

8  CFR  Part  264 

Aliens,  Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  286 

Fees,  Immigration,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 
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PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552,  552a;  8  U.S.C. 
1101. 1103. 1201. 1252  note,  1252b.  1304. 
1356;  31  U.S.C  9701;  E.0. 12356.  47  FR 
14874. 15557,  3  CFR,  1982  Comp..  p.  166;  8 
CFRpait2. 

2.  In  §  103.7,  paragraph  (b)(1)  is 
amended  by  adding,  in  proper 
numerical  sequence,  the  following 
forms  to  the  list  of  forms,  to  read  as 
follows: 

§103.7    Fees. 
(b)*  •  * 

(D*  •  * 

Form  1-68.  For  application  for  issuance  of 
the  Canadian  Border  Boat  Landing  Permit 
under  section  235  of  the  Act — $16.00.  The 
maximum  amount  payable  by  a  femiiy 
(husband,  wife,  unmarried  children  under  21 
years  of  age,  parents  of  either  husband  or 
wife)  shall  be  S32.00. 

•  •         *         •         • 

Form  1-94.  For  issuance  of  Arrival/ 
Departure  Record  at  a  land  border  Port-of- 
Entry— $6.00. 

Form  I-94W.  For  issuance  of 
Nonimmigrant  Visa  Waiver  Arrival/ 
Departure  Form  at  a  land  border  Port-of-Entry 
under  section  217  of  the  Act — S6.00. 

•  *         •         »         • 

Form  1-175.  For  issuance  of  Nonresident 
Alien  Canadian  Border  Crossing  Card  (Form 
1-185)— $30.00. 

Form  1-190.  For  issuance  of  replacement 
Nonresident  Alien  Mexican  Border  Crossing 
Card  (Form  1-586)  in  lieu  of  one  lost,  stolen, 
or  mutilated — $26.00. 

•  »         *         *         * 

Form  1-444.  For  issuance  of  a  Mexican 
Border  Visitors  Permit  issued  in  conjunction 
with  presentation  of  a  Mexican  Border 
Crossing  Card  or  multiple-entry  B-l/B-2 
nonimmigrant  visa  to  proceed  for  a  period  of 
more  than  72  hours  but  not  more  than  30 
days  and  to  travel  more  than  25  miles  from 
the  Mexican  border  but  within  the  5-state 
area  of  Arizona,  California,  Nevada,  New 
Mexico,  or  Texas— $4.00.  The  maximum 
amount  payable  by  a  family  (husband,  wife, 
children  under  21  years  of  age,  and  parents 
of  either  husband  or  wife)  shall  be  $8.00. 


PART  212— DOCUMENTARY 
REQUIREMENTS:  NONIMMIGRANTS; 
WAIVERS;  ADMISSION  OF  CERTAIN 
INADMISSIBLE  ALIENS;  PAROLE 

3.  The  authority  citation  for  part  212 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1102, 1103, 1182, 
1184, 1225, 1226, 1228, 1252;  8  CFR  part  2. 

4.  Section  212.6  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 


S  21 2.6    NonrMldent  alien  border  crossing 
canto. 


(e)  Replacement.  If  a  nonresident 
alien  border  crossing  card  has  been  lost, 
stolen,  mutilated,  or  destroyed,  the 
person  to  show  the  card  was  issued  may 
apply  for  a  new  card  as  provided  for  in 
this  section.  A  fee  as  prescribed  in 
§  103.7(b)(1)  of  this  chapter  must  be 
submitted  at  time  of  application  for  the 
replacement  card.  The  holder  of  a  Form 
1-185, 1-186,  or  1-586  which  is  in  poor 
condition  because  of  improper 
production  may  be  issued  a  new  form 
without  submitting  fee  or  application 
upon  surrendering  the  original  card. 


PART  217— VISA  WAIVER  PILOT 
PROGRAM 

5.  The  authority  citation  for  part  217 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1187;  8  CFR  part 
2. 

6.  Section  217.2  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

S  217.2    Eligibility. 

•        »         »         «        * 

(c)  Applicants  arriving  at  land  border 
Ports-of-Entry.  Any  applicant  arriving  at 
a  land  border  Port-of-&itry  must 
provide  evidence  to  the  immigration 
officer  of  financial  solvency  and  a 
domicile  abroad  to  which  die  applicant 
intends  to  return.  An  applicant  arriving 
at  a  land  border  Port-of-Entry  will  be 
charged  a  fee  as  prescribed  in 
§  103.7(b)(1)  of  this  chapter  for  issuance 
of  Form  I-94W,  nonimmigrant  Visa 
Waiver  Arrival/Departure  Form. 
***** 

PART  235— INSPECTION  OF  PERSONS 
APPLYING  FOR  ADMISSION 

7.  The  authority  citation  for  part  235 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103, 1182, 1183, 
1201, 1224, 1225, 1226, 1227, 1228,  and 
1252. 

$235.1    [AmendecQ 

8.  In  §235.1,  paragraph  (e)  is 
amended  by  revising  the  phrase 
"without  application  or  fee,"  in  the  first 
sentence  to  read:  "upon  application  and 
payment  of  a  fee  prescribed  tmder 

§  103.7(b)(1)  of  this  chapter,". 

9.  In  §  235.1,  paragraph  (0(1) 
introductory  text,  paragraph  (f)(2),  and 
paragraph  (g)(1)  are  revised  to  read  as 
follows: 

$  235.1    Scope  of  examination. 

***** 

(f)*  •  • 

(1)  Nonimmigrants.  Each 
nonimmigrant  alien,  except  as  indicated 


below,  who  is  admitted  to  the  United 
States  shall  be  issued  a  completely 
executed  Form  1-94  which  must  be 
endorsed  to  show:  Date  and  place  of 
admission,  period  of  admission,  and 
noninunigrant  classification.  A 
nonimmigrant  alien  who  will  be  making 
frequent  entries  into  the  United  States 
over  its  land  borders  may  be  issued  a 
Form  1-94  which  is  valid  for  any 
number  of  entries  during  the  validity  of 
the  form.  A  nonimmigrant  alien  entering 
the  United  States  at  a  land  border  Port- 
of-Entry  who  is  issued  Form  1-94  will 
be  charged  a  fee  as  prescribed  under 
§  103.7(b)(1)  of  this  chapter.  In  the  case 
of  a  nonimmigrant  alien  admitted  with 
the  classification  TN  (Trade,  North 
American  Free  Trade  Agreement 
(NAFTA)),  the  specific  occupation  of 
such  alien  as  set  forth  in  Appendix 
1603.D.1  of  the  NAFTA  shall  be 
recorded  in  item  number  18  on  the 
reverse  side  of  the  arrival  portion  of 
Form  1-94,  and  the  name  of  the 
employer  shall  be  noted  on  the  reverse 
side  of  both  the  arrival  and  departure 
portions  of  Form  1-94.  The  departure 
portion  of  Form  1-94  shall  bear  the 
legend  "multiple  entry."  A  Form  1-94  is 
not  required  by: 
***** 

(2)  Paroled  aliens.  Any  alien  paroled 
into  the  United  States  under  section 
212(d)(5)  of  the  Act,  including  any  alien 
crewmember,  shall  be  issued  a 
completely  executed  Form  1-94  which 
must  include: 

(i)  Date  and  place  of  parole; 

(ii)  Period  of  parole;  and 

(iii)  Conditions  under  which  the  alien 
is  paroled  into  the  United  States.  A  fee 
shall  not  be  required  for  Form  1-94 
when  it  is  issued  for  the  purpose  of 
paroling  an  alien  into  the  United  States. 

(g)  Mexican  Border  Visitors  Permit. 
Form  1-444.  (1)  Any  Mexican  national 
exempt  from  issuance  of  a  Form  1-94 
under  paragraph  (f)(1)  (iii)  or  (iv)  of  this 
section  shall  be  issued  a  Mexican 
Border  Visitor's  Permit,  Form  1-444, 
whenever: 

(i)  The  period  of  admission  sought  is 
more  tharf  72  hours  but  not  more  than 
30  days;  or 

(ii)  The  applicant  desires  to  travel 
more  than  25  miles  from  the  Mexican 
border  but  within  the  5-state  area  of 
Arizona,  California,  Nevada,  New 
Mexico,  or  Texas.  A  separate  Form  I- 
444  will  be  issued  for  each  applicant  for 
admission  and  a  fee  as  prescribed  imder 
§  103.7(b)(1)  of  this  chapter  shall  be 
charged  for  each  applicant,  or  until  the 
family  cap  is  reached. 
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PART  264— REGISTRATION  AND 
FINGERPRINTING  OF  ALIENS  IN  THE 
UNITED  STATES 

10.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1201, 1201a, 
1301-1305. 

11.  A  new  §  264.4  is  revised  to  read 
as  follows: 

§  2(4.4    Application  to  replace  a 
Nonresident  Alien  Border  Crossing  Card. 

An  application  for  a  replacement 
Nonresident  Alien  Border  Crossing  Card 
must  he  filed  pursuant  to  §  212.6(e)  of 
this  chapter.  An  application  for  a 
replacement  Form  1-185,  Noru-esident 
Alien  Canadian  Border  Crossing  Card, 
must  be  filed  on  Form  1-175.  A  fee  as 
prescribed  in  §  103.7(b)(1)  of  this 
chapter  must  be  submitted  at  time  of 
application.  An  application  for  a 
replacement  Form  1-586,  Nonresident 
Alien  Border  Crossing  Card,  must  be 
filed  on  Form  1-190.  A  fee  as  prescribed 
in  §  103.7(b)(1)  of  this  chapter  must  be 
submitted  at  time  of  application  to 
replace  a  lost,  stolen,  or  mutilated  card. 


PART  286— IMMIGRATION  USER  FEE 

12.  The  authority  citation  for  part  286 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1356;  8  CFR  part 
2. 

3.3.  A  new  §  286.9  is  added  to  read  as 
follows: 

§  286.9    Fee  for  processing  applications 
and  issuing  documentation  at  land  txmJer 
Ports-of-Entry. 

(a)  General.  A  fee  may  be  charged  and 
collected  by  the  Commissioner  for  the 
processing  and  issuance  of  specified 
Service  documents  at  land  border  Ports- 
of-Entry.  These  fees,  as  specified  in 

§  103.7(b)(1)  of  this  chapter,  shall  be 
dedicated  to  funding  the  cost  of 
providing  application-processing 
services  at  land  border  ports. 

(b)  Forms  for  which  a  fee  may  be 
charged.  (1)  A  nonimmigrant  alien  who 
is  required  to  be  issued,  or  requests' to 
be  issued.  Form  1-94,  Arrival/Departure 
Record,  for  admission  at  a  land  border 
Port-of-Entry  must  remit  the  required 
fee  for  issuance  of  Form  1-94  upon 
determination  of  admissibility. 

(2)  A  nonimmigrant  alien  applying  for 
admission  at  a  land  border  Port-of-Entry 
as  a  Visa  Waiver  Pilot  Program 
applicant  pursuant  to  §  217.2(c)  or 

§  217.3(c)  of  this  chapter  must  remit  the 
required  fee  for  issuance  of  Form  I-94W 
upon  determination  of  admissibility. 

(3)  A  Mexican  national  in  possession 
.  of  a  valid  nonresident  aUen  border 


crossing  card  or  nonimmigrant  B-l/B-2 
visa  who  is  required  to  be  issued  Form 
1-444,  Mexican  Border  Visitors  Permit, 
pursuant  to  §  235.1(g)  of  this  chapter, 
must  remit  the  required  fee  for  issuance 
of  Form  1-444  upon  determination  of 
admissibility. 

(4)  A  citizen  or  lawful  permanent 
resident  alien  of  the  United  States, 
Canadian  national,  or  lawful  permanent 
resident  of  Canada  having  a  common 
nationality  with  Canadians,  who 
requests  Form  1-68,  Canadian  Border 
Boat  Landing  Permit,  pursuant  to 

§  235.1(e)  of  this  chapter,  for  entry  to  the 
United  States  torn  Canada  as  an  eligible 
pleasiue  boater  on  a  designated  body  of 
water,  must  remit  the  required  fee  at 
time  of  application  for  Form  1-68. 

(5)  A  Canadian  national  or  a  lawful 
permanent  resident  of  Canada  having  a 
common  nationality  with  nationals  of 
Canada,  who  submits  Form  1-175, 
Application  for  Nonresident  Alien 
Canadian  Border  Crossing  Card,  must 
remit  the  required  fee  at  time  of 
application  for  Form  1-185. 

(6)  A  Mexican  national  who  submits 
Form  1-190,  Application  for 
Nonresident  Alien  Mexican  Border 
Crossing  Card,  for  replacement  of  a  lost, 
stolen,  or  mutilated  Form  1-586, 
Nonresident  Alien  Border  Crossing 
Card,  must  remit  the  required  fee  at  time 
of  application  for  a  replacement  Form 
1-586. 

Dated:  May  23, 1995. 
Doris  Meissner, 

Commissioner,  Immigration  and 
Naturalization  Sennce. 
(FR  Doc.  95-19303  Filed  8-4-95;  8:45  am) 

BILLING  CODE  441fr-1(Mi 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Ooclcet  No.  95-AWP-e] 

Revocation  of  Class  D  Airspace  Area 
at  Miramar  Naval  Air  Station  (NAS),  CA 

AGENCY:  Federal  Aviation 
Administration  [FAA],  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  revokes  the  Class 
D  airspace  area  at  Miramar  NAS,  CA. 
This  airspace  is  presently  contained 
within  the  San  Diego,  CA,  Class  B 
surface  area,  and  is  no  longer  required. 
EFFECTIVE  DATE:  0901  UTC,  November  9, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Register,  System  Management 
Specialist,  System  Management  Branch, 
AWP-530,  Air  Traffic  Division, 


Western-Pacific  Region,  Federal 
Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale, 
California  90261,  telephone  (310)  725- 
6556. 

SUPPLEMENTARY  INFORMATION: 

History 

On  Jime  9, 1995,  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
revoking  the  Class  D  airspace  area  at 
Miramar  NAS,  CA  (60  FR  30481).  This 
airspace  is  presently  located  within  the 
San  Diego,  CA,  Class  B  siu-face  area,  and 
is  no  longer  required. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  D  airspace  designations 
are  published  in  paragraph  5000  of  FAA 
Order  7400.9B,  dated  July  18,  1994,  and 
effective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  revokes  the  Class  D  airspace 
area  at  Miramar  NAS,  CA.  This  airspace 
is  presently  located  within  the  San 
Diego,  CA,  Class  B  surface  area. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabUshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Poficies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 
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PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.0. 10854,  24  FR  9565,  3  CFR.  1959- 
1963  Ck>mp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  5000    Oass  D  Airspace 

•  •        *        •        • 

AWP  CA  D  Miramar  NAS.  CA    [Removed] 

•  •        •        *        • 

Issued  in  Los  Angeles,  California,  on  July 
18,1995. 

James  H.  Snow, 

Acting  Manager,  Air  Traffic  Division, 

Western-Pacific  Region. 
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14  CFR  Part  97 

[Docket  No.  28286;  Amdt  No.  1677] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT, 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instnunent  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occiUTing  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  umder 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 


For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is  . 
located;  or 

3.  The  Flight  Inspection.Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington.  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  FUght  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  FUght  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  application  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by    « 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 


the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  Tlie  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  pubUcation  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce.  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabhshed 
body  of  technical  regulations  for  which 
fi^quent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  luider 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC,  on  July  28, 
1995. 

Thomas  C.  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
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Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g},  40103, 40113, 
40120,  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23, 97.25, 97.27, 97.29, 97.31, 97.33, 
97.35    [Amended]  , 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME. 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§97.27  NDB,  NDB/DME;  §97.29  ILS, 
ILS/DME,  ISMLS.  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§97.33  RNAV  SIAPs;  and  §97.35 
COPTER  SIAPs,  identified  as  follows: 

*  *  *  Effective  September  14.  1995 

Koyuk,  AK,  Koyuk,  NDB  RWY  36,  Orig 
Jacksonville,  FL,  Craig  Muni.  VOR/DME  or 

GPS  RWY  32,  Orig 
Jacksonville,  FL.  Craig  Muni,  VOR  RWY  32, 

Amdt  2,  CANCELLED 
Jacksonville,  FL,  Craig  Muni,  ILS  RWY  32, 

Amdt  3 
Iowa  City,  lA,  Iowa  City  Muni,  GPS  RWY  24, 

Orig 
Iowa  City,  lA,  Iowa  City  Muni,  GPS  RWY  30, 

Amdtl 
Benton,  KS,  Benton,  GPS  RWY  16,  Orig 
Hutchinson,  KS  Hutchinson  Muni,  GPS  RWY 

31,  Orig 
Kingman,  KS,  Kingman  Muni,  GPS  RWY  18, 

Orig 
Danville.  KY,  Stuart  Powell  Field,  LOC/DME 

RWY  30,  Amdt  1 
Danville,  KY,  Stuart  Powell  Field,  NDB  or 

GPS-A,  Amdt  7 
Kearney,  NE,  Kearney  Muni,  GPS  RWY  36, 

Orig 
McCook,  NE,  McCook  Muni.  GPS  RWY  12, 

Orig 
JefBerson,  NC,  Ashe  County,  GSP  RWY  28, 

Orig 
PotUtown,  PA,  Pottstown-Limerick,  VOR/ 

DME-A,  Amdt  2 
Mitchell,  SD,  Mitchell  Muni,  VOR  RWY  30, 

Amdt  4 
Mitchell.  SD,  Mitchell  Muni,  VOR  or  GPS 

RWY  12,  Amdt  10 
MitcheU,  SD,  Mitchell  Muni,  ILS/DME  RWY 

30,  Amdt  2 
Dickson,  IN,  Dickson  Muni,  VOR/DME  or 

GPS  RWY  17,  Amdt  4 
Dickson,  TN,  Dickson  Muni,  NDB  RWY  17, 

Amdt  2 
LawrenchbuTg,  TN,  Lawrenceburg  Muni, 

NDB  RWY  17,  Amdt  4 
Lebanon,  TN,  Lebanon  Muni,  VOR/DME  or 

GPS-A,  Amdt  9 
Livingston,  TN,  Livingston  Mtmi,  VOR/DME 

orGPSRWY21,Amdt4 


Springfield,  TN,  Springfield  Robertson 
County,  NDB  or  GPS  RWY  22,  Amdt  4 

Houston,  TX.  William  R.  Hobby,  VOR/DME 
RWY  17.  Orig 

[FR  Doc.  95-19420  Filed  8-4-95;  8:45  am] 
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14  CFR  Part  97 

[Docket  No.  28287;  Amdt  No.  1678] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designated  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  provide  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
US  Government  Printing  Office, 
Washington.  DC  20402. 


FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Services, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  there 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SLAPS.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMS  for  the  SL\Ps 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
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by  FDC/P  NOTAMs.  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  afiiected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  FHght  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circvunstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  efliective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 


fi-dquent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  July  28, 1995. 
Thomas  C  Accardi, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 


part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120,  44701:  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§$  97.23, 97.25,  97.27, 97.29, 97.31, 97.33, 
97.35   [AmendecQ 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN.  and  VOR/DME 
or  TACAN:  §97.25  LOC,  LOaDME, 
IDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME;  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SLy»s; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SL\Ps,  identified  as  follows: 

*  •  *  Effective  Upon  Publication 


FDC  date 

State 

07/13/95  ... 

OK 

07/14/95  ... 
07/17/95  ... 

Wl 
^4C 

07/17/95  ... 

NM 

07/17/95  ... 

MM 

07/17/96  ... 

NM 

07/17/95  ... 

NM 

07/17/95  ... 

Wl 

07/20/95  ... 

OH 

07/20/95  ... 

OH 

07/20«5  ... 

OH 

07/20/95  ... 

WA 

07/20/95  ... 

WA 

07/21/95  ... 

AL 

07/21/95  ... 

AR 

07/25/95  ... 

FL 

07/25«5  ... 

ME 

07/2Sm  ... 

ME 

07/26«5  ... 

ME 

07/26/95  ... 

Ml 

07/26«5  ... 

MT 

City 


Ada 


Moslnee 

Winston-Salem 


Silver  City  .: 

SilvefCity  

Silver  City  

Silver  City  

Mosinee 

Middetown  ..... 
Middtetown  ..... 

Wilmington 

Kelso 

Kelso 

Andaiusia-Opp 

Almyra 

Panama  City  ... 
Presque  Isle  ... 
Presque  Isle  ... 
Presque  Isle  ... 

Butte 

Butte  


Airport 


Ada  Muni 


Central  Wisconsin 
Smith  Reynolds  ... 


Silver  City/Grant  County 

Silver  City/Grant  County , 

Silver  City/Grant  County 

Silver  City/Grant  County 

Central  Wisconsin 

Hook  Field  Muni  

Hook  FieW  Muni 

Wilmington  Airtx>rr)e  Airpark , 

Kelso-Longview  

Kelso-Longview  , 

Andalusla-Opp 

Almyra  Muni  

Panama  City-Bay  County 


Presque  Isle/Norttiem  Maine  Regtonal 

Arp^  at  Presque  Isle. 
Presque  Isle/Norttiem  Maine  Regional 

Arpt  at  Presque  Isle. 
Presque  Isle/Norttiem  Maine  Regk)nal 

Arpt  at  Presque  Isle. 
Bert  Mooney  


Bert  Mooney 


FDC  No. 


FDC  5/3344 

FDC  5^355 
FDC5A3400 

FDC  5/3396 

FDC  5/3397 

FDC  5/3398 

FDC  5/3399 

FDC  5/3390 

FDC  5/3455 

FDC  5/3457 

FDC  5/3452 

FDC  5/3469 

FDC  5/3470 

FDC  5/3509 

FDC  5/3521 

FDC  5/3588 

FDC  5/3603 

FDC  5/3607 

FDC  5/3624 

FDC  5/3626 

FDC  5/3629 


SIAP 


VOR/DME  Rwy  17, 

Amdtl... 
ILSRwySAmdtll... 
ILS  Rwy  33.  Amdt 

27... 
LOC/DME  Rwy  26. 

Amdt  4... 
VOR/DME  or  GPS-B, 

Amdt  3... 
VOR  or  GPS-A,  Amdt 

7... 
NDB  or  GPS  Rwy  26, 

Amdt  3... 
LOC  BC  Rwy  26. 

Amdt  10... 
LOC  Rwy  23,  Amdt 

7A... 
NDB  or  GPS  Rwy  23, 

Amdt  8... 
VOR  or  GPS  Rwy  4, 

Amdt  5... 
TKOF  MNMS/IFR 

DEP  PROC... 
NDB  or  GPS-A,  Amdt 

5A... 
NDB  or  GPS-A,  Amdt 

2... 
VOR/DME  or  GPS-A, 

Amdt  4A... 
ILS  Rwy  14,  Amdt 

15... 
VOR/DME  or  GPS 

Rwy  1,  Amdt  11  A... 
VOR  or  GPS  Rwy  19, 

Amdt  8A... 
ILSRwy  1,  Amdt4A... 

LOC/DME  Rwy  15, 

Amdt  6A... 
VOR  or  GPS-B.  Amdt 

1A... 


FDC  date 


07/26/95  ... 
07/26/95  ... 

07/26/95  .. 
07/28/95  .. 

07/26«5  .. 


State 


MT 
MT 

OH 
TN 

TN 


City 

Butte  - 

Butte  

Wilmington 

Waverly 

Waverty 


Airport 

Bert  Mooney  

Bert  Mooney 

Wilmington  Airt)ome  Airpark 
Humphreys  County 

Humphreys  County 


FDC  No. 


FDC5AJ631 
FDC  5/3632 

FDC5A3641 
FDC  5/3642 

FDC  5/3643 


SIAP 


ILSRwy  15.  Amdt  4A. 
VOR/DME  or  GPS-A, 

Amdt  3A... 
NDB  Rwy  4,  Amdt  2... 
NDB  or  GPS  Rwy  22. 

Amdt  3... 
VOR/DME  or  GPS-A, 

Amdt  2B... 


[FR  Doc.  95-19418  Filed  8-4-95:  8:45  am) 
BHJJMQ  CODE  4910-13-M 

RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  335 
RiN3220-AB11 

Sickness  Benefits 

AGENCY:  Railroad  Retirement  Board. 
ACTION:  Final  rule. 

SUMMARY:  The  Raih^ad  Retirement 
Board  (Board)  hereby  amends  its 
regulations  under  the  Railroad 
Unemployment  Insurance  Act  (RUIA)  to 
permit  a  "physician  assistant-certified" 
and  an  "accredited  Christian  Science 
practitioner"  to  execute  a  statement  of 
sickness  in  support  of  payments  of 
sickness  benefits  under  the  RUIA.  The 
rule  would  also  eliminate  certain 
obsolete  language. 
EFFECTIVE  DATE:  August  7, 1995. 
ADDRESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  Illinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Sadler,  Assistant  General 
Coimsel,  Railroad  Retirement  Board, 
844  Rush  Street,  Chicago,  Illinois  60611, 
(312)  751^513,  TDD  (312)  751-4701, 
TDD  (FTS  (312)  386-4701). 
SUPPLEMENTARY  INFORMATION:  Section 
335.2(a)(2)  provides  Lhat  in  order  to  be 
entitled  to  sickness  benefits  under  the 
RUIA,  a  claimant  must  provide  a 
"statement  of  sickness".  Section 
335.3(a)  of  the  Board's  regulations  lists 
the  individuals  from  whom  the  Board 
will  accept  a  statement  of  sickness.  That 
list  does  not  currently  include 
physicians  assistants.  In  many  parts  of  ^ 
the  country,  physicians  assistants  are 
more  accessible  (and  their  services  less 
expensive)  than  licensed  medical 
doctors  (MD's).  Under  previous 
regulations,  the  Board  will  not  accept  a 
statement  of  sickness  or  supplemental 
statement  of  sickness  from  a  physician 
assistant  unless  there  is  some  follow-up 
verification  that  the  physician  assistant 
completed  the  statement  under  the 
supervision  of  a  medical  doctor.  This  is 


administratively  costly  and  in  many 
cases  unnecessarily  delays  payment  of 
sickness  benefits.  Thus,  the  Board  adds 
"physician  assistant-certified"  to  the  list 
of  individuals  from  who  it  will  accept 
a  statement  of  sickness.  In  addition, 
imder  present  practice  the  Board 
recognizes  an  accredited  Christian 
Science  practitioner  as  qualified  to 
execute  a  statement  of  sickness.  Thus, 
the  regulation  also  adds  this  category  to 
its  list  of  qualified  individuals. 

The  Board  also  amends  §  335.4(d)(5) 
of  its  regulations  by  deleting  the  first 
sentence  of  paragraph  (d)(5),  which 
relates  to  the  filing  of  a  statement  of 
sickness  by  a  female  employee  whose 
claim  for  sickness  benefits  is  based 
upon  pregnancy,  miscarriage,  or 
childbirth.  The  special  form  required  by 
paragraph  (d)(5)  is  no  longer  used, 
since,  for  purposes  of  filing  for  sickness 
benefits,  a  distinction  is  no  longer  made 
between  pregnancy,  miscarriage  or 
childbirth,  and  other  illnesses. 

On  March  16, 1995,  the  Board 
published  this  rule  as  a  proposed  rule 
(60  FR  14241)  inviting  comments  on  or 
before  April  17, 1995.  No  comments 
were  received.  The  only  change  that  has 
been  made  to  the  proposed  rule  is  the 
addition  of  "accredited  Christian 
Science  practitioner",  discussed  above, 
which  merely  conforms  the  regulation 
to  current  practice.  The  Board  has 
determined  that  this  is  not  a  major  rule 
for  purposes  of  Executive  Order  12866. 
Therefore,  no  regulatory  analysis  is 
required.  The  information  collections 
contemplated  by  this  part  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  3220- 
0039. 

List  of  Subjects  in  20  CFR  Part  335 

Railroad  employees.  Railroad  sickness 
benefits. 

For  the  reasons  set  out  in  the 
preamble,  title  20,  chapter  II  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  335— SICKNESS  BENEFITS 

1.  The  authority  citation  for  part  335 
"continues  to  read  as  follows: 

Authority:  45  U.S.C.  362(1)  and  362(1). 


2.  Section  335.3(a)  is  amended  by 
removing  "or"  at  the  end  of  paragraph 
(a)(6),  by  replacing  the  period  at  the  end 
of  paragraph  (a)(7)  with  ";",  and  by 
adding  new  paragraphs  (a)(8)  and  (a)(9) 
to  read  as  follows: 

§  335.3    Execution  of  statement  of  sickness 
and  supplentental  doctor's  statement 
(a)  Who  may  execute.  *  •  • 

(8)  A  physician  assistant-certified 
(PAC);  or 

(9)  An  accredited  Christian  Science 
Practitioner. 


§335.4    [Amended] 

3.  Section  335.4(d)(5)  is  amended  by 
removing  the  first  sentence. 

Dated:  luly  31, 1995. 

By  authority  of  the  Board. 
Beatrice  Ezerski, 
Secretary  to  the  Board. 
[FR  Doc.  95-19392  Filed  8-4-95;  8:45  am] 

BILUNG  CODE  7905-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  177 
[Docket  No.  93F-0247] 

Indirect  Food  Additives:  Poiymers 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  ethylene/hexene-1 
copolymers  containing  a  maximum  of 
20  percent  by  weight  of  polymer  units 
derived  from  hexene-1  as  components  of 
articles  intended  for  use  in  contact  with 
food.  This  action  is  in  response  to  a 
petition  filed  by  Exxon  Chemical  Co. 
DATES:  Effective  August  7,  1995;  vmtten 
objections  and  requests  for  a  hearing  by 
September  6,  1995. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 


40074        Federal  Register  /  Vol.  60.  No.  151  /  Monday.  August  7.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60,  No.  151  /  Monday,  August  7,  1995  /  Rules  and  Regulations        40075 


JMI 


rm.  1-23. 12420  Parklawn  Dr., 
Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hortense  S.  Macon,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 
200  C  St.,  SW.,  Washington,  DC  20204, 
202-418-3086. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
August  12. 1993  (58  FR  42976).  FDA 
announced  that  a  petition  (FAP  3B4379) 
had  been  filed  by  Exxon  Chemical  Co., 
P.O.  Box  1607,  Baton  Rouge,  LA  70821- 
1607.  The  petition  proposed  that  the 
food  additive  regulations  be  amended  in 
§  177.1520  Ol^in  polymers  (21  CFR 
177.1520)  to  provide  for  the  safe  use  of 
ethylene/hexene-1  copolymers 
containing  a  maximum  of  20  percent  by 
weight  of  polymer  units  derived  from 
hexene-1  as  components  of  articles 
intended  for  use  in  contact  with  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  the  additive  is  safe  and  diat  the 
regulations  in  §  177.1520  should  be 
amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
docimients  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  docimients  available  for 
inspection. 


The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  wall  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  6, 1995,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  die  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
dociunent.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 


in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  177  is 
amended  as  follows: 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
part  177  continues  to  read  as  follows: 

Authority:  Sees.  201,  402,  409,  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  342,  348,  379e). 

2.  Section  177.1520  is  amended  by 
redesignating  paragraph  (a)(3)(i)(a)  as 
(a)(3)(i)(a)(l)  and  by  adding  a  new 
paragraph  (a)(3)(i)(a)(2),  and  in  the  table 
in  paragraph  (c)  by  revising  item  3.2a 
imder  the  heading  "Olefin  polymers"  to 
read  as  follows: 

§  177.1520  Olefin  polymers. 

***** 

(a)  *  *  * 

(3)  *  *  * 
(i)  .  *  . 

(a)*  *  * 

(2)  Olefin  basic  copolymers 
manufactured  by  the  catalytic 
copolymerization  of  ethylene  and 
hexene-1  shall  contain  not  less  than  80 
but  not  more  than  90  weight  percent  of 
polymer  units  derived  from  ethylene. 
***** 

(c)  Specifications: 


Olefin  polymers 


Melting  potnt  (MP)  or 
Density  softening  point  (SP) 

(Degrees  Centtgradie) 


Maximum  extractable 
fraction  (expressed  as 
percent  by  weight  of 
polymer)  in  W-hexane 
at  specified  tempera- 
tures 


Maximum  soluble  frac- 
tk)n  (expressed  as  per- 
cent by  weight  of  poly- 
mer) in  xylene  at  spec- 
ified temperatures 


32a  Olefin  copolymers  described  in  para-  0.85-1.00 
graph  (a)(3)(i)  of  this  section  for  use  in  ar- 
ticles used  for  packing  or  holding  food 
during  cooking;  except  olefin  copolymers 
described  in  paragraph  (a)(3)(i)(c)(2)  of 
this  section  and  listed  in  item  3.2b  of  this 
table;  except  ttiat  olefin  copolymers  con-  '' 

taining  89  to  95  percent  ethylene  with  the 
remainder  being  4-methyl-pentene-1  con- 
tacting food  Types  III,  IVA.  V,  VIIA,  and  IX 
kJentified  in  §  176.170(c)  of  this  chapter, 
TatMe  1 ,  shall  not  exceed  0.051  millimeter 
(mm)  (0.002  inch  (in))  in  thickness  when 
used  under  conditions  of  use  A  and  shall 
not  exceed  0.102  mm  (0.004  in)  in  thrck- 
ness  when  used  under  conditions  of  use 
B,  C,  D,  E,  and  H  described  in 
§176.170(0)  of  this  chapter.  Table  2.  Ad- 
ditionally, olefin  copolymers  described  in 
(a)(3)(i)(a)(2)  of  this  section  may  be  used 
only  under  conditions  of  use  B,  C,  D,  E, 
F,  G.  and  H  described  in  §176. 170(c)  of 
this  chapter,  Table  2,  in  contact  with  alj^ 
food  types  identified  in  §  176.170(c)  of  this 
chapter,  Tatjie  1. 


2.6  percent  at  50  "C  ...    Do. 


Dated:  July  22, 1995. 
Janice  F.  Oliver, 

Deputy  Director  for  Systems  and  Support, 
Center  for  Food  Safety  and  Applied  Nutrition. 
(FR  Doc.  95-19424  Filed  8-4-95;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[TD  8607] 

RIN  1545-AS98 

Allowances  Received  by  Members  of 
the  Armed  Forces  in  Connection  With 
Moves  to  New  Permanent  Duty 
Stations 

AQENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  dociunent  contains  final 
regulations  relating  to  the  exclusion 
from  gross  income  imder  section  61  of 
the  Internal  Revenue  Code  of  1986 
(Code)  of  certain  allowances  received  by 


^ 


members  of  the  uniformed  services  in 
connection  with  a  change  of  permanent 
duty  station.  The  final  regulations  are 
required  because  of  amendments  to  the 
law  made  by  section  13213(a)(1)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (OBRA  1993),  107  Stat.  473  (1993), 
which  redefined  the  term  moving 
expenses  under  section  217(b)  of  the 
Code.  Persons  affected  by  the  final 
regulations  are  members  of  the 
uniformed  services  (the  Armed  Forces, 
the  commissioned  corps  of  the  National 
Oceanic  and  Atmospheric 
Administration,  and  the  commissioned 
corps  of  the  Public  Health  Service). 

DATES:  These  regulations  are  effective 
August  7, 1995.  For  dates  of 
applicability,  see  "Effective  date" 
portion  under  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  E.  Brookens,  (202)  622- 1585 
(not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
part  1)  under  sections  61  and  217  of  the 
Internal  Revenue  Code  (Code)  that  are 


required  because  of  the  amendment  of 
section  217(b)  by  OBRA  1993.  In  Notice 
94-59.  1994-  1  C.B.  371,  the  IRS 
announced  its  intention  to  issue 
guidance  to  clarify  that  certain 
allowances  received  by  members  of  the 
Armed  Forces  continue  to  be  excludable 
from  gross  income  notwithstanding  the 
amendment  of  section  217(b). 

On  December  21, 1994,  temporary 
regulations  (TD  8575)  relating  to 
military  expense  allowances  under 
sections  61  and  217  (relating  to 
definitions  of  gross  income  and  of 
moving  expenses)  were  published  in  the 
Federal  Register  (59  FR  65711).  A 
notice  of  proposed  rulemaking  (IA-50- 
94)  relating  to  the  same  subjects  was 
published  in  the  Federal  Register  for 
the  same  day  (59  FR  65739).  No  public 
bearing  was  requested  or  held. 

Written  comments  regarding  the 
regulations  were  received.  After 
consideration  of  all  the  comments,  the 
regulations  proposed  by  IA-50-94  are 
adopted  as  revised  by  this  Treasury 
decision,  and  the  corresponding 
temporary  regulations  are  withdrawrn. 
The  comments  are  discussed  below. 
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Explanation  of  Provisions 

/.  General  Background 

Section  217(g)  of  the  Code  provides 
that  a  member  of  the  Aimed  Forces  on 
active  duty  who  moves  pursuant  to  a 
military  order  and  incident  to  a 
permanent  change  of  station  does  not 
include  in  income  reimbursements  or 
allowances  for  moving  or  storage 
expenses,  or  the  value  of  moving  and 
storage  services  furnished  in  kind.  For 
purposes  of  section  217(g),  moving 
expenses  are  defined  in  section  217(b). 
OBRA  1993  amended  section  217(b)  by 
narrowing  the  definition  of  deductible 
moving  expenses. 

As  a  result  of  Uiis  amendment, 
questions  arose  concerning  the  federal 
tax  treatment  of  certain  allowances 
provided  by  the  Department  of  Defense 
and  by  the  Department  of 
Transportation  under  title  37  of  the 
United  States  Code  to  members  of  the 
Armed  Forces  in  connection  with  a 
transfer  to  a  new  permanent  duty 
station.  Those  allowances  include:  (1)  a 
dislocation  allowance,  intended  to 
partially  reimburse  expenses  (e.g.,  lease 
forfeitures,  temporary  living  charges  in 
hotels,  and  breakage  of  household  goods 
in  transit)  incurred  in  relocating  a 
household;  (2)  a  temporary  lodging 
expense,  intended  to  partially  offset  the 
added  living  expenses  of  temporary 
lodging  (up  to  10  days)  within  the 
United  States  (other  than  Hawaii  or 
Alaska):  (3)  a'femporary  lodging 
allowance,  intended  to  help  defray 
higher  than  normal  living  costs  (for  up 
to  60  days)  outside  the  United  States  or 
in  Hawaii  or  Alaska;  and  (4)  a  move-in 
housing  allowance,  intended  to  defiray 
costs  (e.g.,  rental  agent  fees,  home- 
security  improvements,  and 
supplemental  heating  equipment) 
associated  with  occupying  leased 
quarters  outside  the  United  States. 

Section  1.61-2(b)  of  the  Income  Tax 
Regulations  provides,  in  part,  that 
subsistence  and  uniform  allowances 
granted  to  members  of  the  Armed 
Forces,  Coast  and  Geodetic  Survey  (now 
known  as  the  National  Oceanic  and 
Atmospheric  Administration),  and 
Public  Health  Service,  and  amounts 
received  by  them  as  commutation  of 
quarters,  are  to  be  excluded  from  gross 
income.  Similarly,  the  value  of  quarten 
or  subsistence  furnished  to  such  persons 
is  excluded  from  gross  income.  These 
exclusions  from  gross  income  of 
quarters  and  subsistence  allowances 
paid  to  members  of  the  uniformed 
services  are  ones  of  long  standing, 
dating  back  to  1925.  See  fones  v.  United 
States,  60  a.  CI.  552  (1925). 

The  Treasury  Department  and  the  IRS 
have  determined  that  the  four  above- 


referenced  allowances,  to  the  extent  not 
excluded  under  other  provisions  of  the 
Code  (such  as  section  217(g)  or  section 
132(g)),  are  to  be  treated  as  quarters  or 
subsistence  allowances.  Section  1.61- 
2(b)  is  revised  to  provide  that  these 
allowances  are  excluded  from  the  gross 
income  of  members  of  the  uniformed 
services.  Section  1.61-2(b)(2)  and 
section  1.217-2(g)(6)  clarify  that  no 
deduction  is  allowed  for  any  expenses 
incurred  in  connection  with  a  transfer  to 
a  new  permanent  duty  station  to  the 
extent  the  expenses  are  reimbursed  by 
an  excluded  allowance.  However,  any 
expense  that  meets  the  definition  of  a 
moving  expense  as  defined  in  section 
217(b)  and  is  not  reimbursed  continues 
to  be  deductible  under  current  law. 

n.  Public  Comments 

The  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
requested  that  the  regulations  provide 
active  duty  officers  of  the  NOAA  Corps 
with  an  exclusion  for  the  allowances 
covered  by  these  regulations.  The 
commissioned  corps  of  NOAA,  the 
commissioned  corps  of  the  Public 
Health  Service  (PHS),  and  the  Armed 
Forces  collectively  comprise  the 
uniformed  services.  10  U.S.C.  101(a)(5) 
(Supp.  IV  1992).  The  Armed  Forces 
consist  of  the  Army,  Navy,  Air  Force, 
Marine  Corps,  and  Coast  Guard.  10 
U.S.C.  101(a)(4)  (1988). 

The  pay  and  allowance  provisions  of 
title  37  apply  to  all  members  of  the 
uniformed  services.  In  particular,  the 
allowances  that  are  the  subject  of  these 
regulations  are  the  same  for  the  NOAA 
commissioned  corps  and  the  PHS 
commissioned  corps  as  for  the  Armed 
Forces.  The  De{>artment  of  Treasiuy 
historically  has  extended  the  holdings 
of  Jones  V.  United  States  to  all  members 
of  the  uniformed  services.  I.T.  2232,  IV- 
2  C.B.  144  (1925);  Mim.  3413,  V-1  C.B. 
29  (1926).  Accordingly,  the  final 
regulations  under  section  1.61-2(b) 
provide  that  the  four  earlier-referenced 
allowances  are  quarters  or  subsistence 
allowances  and  are  excluded  from  gross 
income  for  members  of  the  uniformed 
services. 

ni.  Effective  Date 

The  final  regulations  are  effective 
with  respect  to  allowances  for  expenses 
inoured  after  December  31, 1993. 

Special  Analyses 

It  has  been  determined  that  this 
Treasiuy  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 


U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(0  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
was  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Marilyn  E.  Brookens  of 
the  Office  of  Assistant  Chief  Counsel 
(Income  Tax  and  Accounting).  However, 
other  personnel  from  .the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  28  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  1.61-2  is  amended  by: 

1.  Removing  the  language  "Coast  and 
Geodetic  Survey"  from  the  second 
sentence  of  paragraph  (a)(1)  and  adding 
in  its  place  the  language  "National 
Oceanic  and  Atmospheric 
Administration*'. 

2.  Revising  paragraph  (b)  to  read  as 
follows: 

S 1 .61  -2    Compensation  for  services, 
Including  fees,  commissions,  and  similar 
Kerns. 

•        •        •        •        • 

(b)  Members  of  the  Armed  Forces, 
National  Oceanic  and  Atmospheric 
Administration,  and  Public  Health 
Service.  (1)  Subsistence  and  uniform 
allowances  granted  commissioned 
officers,  chief  warrant  officers,  warrant 
officers,  and  enlisted  personnel  of  the 
Armed  Forces,  National  Oceanic  and 
Atmospheric  Administration,  and 
Pubhc  Health  Service  of  the  United 
States,  and  amounts  received  by  them  as 
commutation  of  quarters,  are  excluded 
from  gross  income.  Similarly,  the  value 
of  quarters  or  subsistence  furnished  to 
such  persons  is  excluded  from  gross 
income. 

(2)  For  purposes  of  this  section, 
quarters  or  subsistence  includes  the 
following  allowances  for  expenses 
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incurred  after  December  31, 1993.  by 
members  of  the  Armed  Forces,  members 
of  the  commissioned  corps  of  the 
National  Oceanic  and  Atmospheric 
Administration,  and  members  of  the 
commissioned  corps  of  the  Public 
Health  Service,  to  the  extent  that  the 
allowances  are  not  otherwise  excluded 
bom  gross  income  under  another 
provision  of  the  Internal  Revenue  Code: 
a  dislocation  allowance,  authorized  by 
37  U.S.C.  407;  a  temporary  lodging 
allowance,  authorized  by  37  U.S.C.  405; 
a  temporary  lodging  expense, 
authorized  by  37  U.S.C.  404a;  and  a 
move-in  housing  allowance,  authorized 
by  37  U.S.C.  405.  No  deduction  is 
allowed  under  this  chapter  for  any 
expenses  reimbiu-sed  by  such  excluded 
allowances.  For  the  exclusion  from 
gross  income  of— 

(i)  Disability  pensions,  see  section 
104(a)(4)  and  the  regulations        ^ 
thereunder; 

(ii)  Miscellaneous  items,  see  section 
122. 

(^)  The  per  diem  or  actual  expense 
allowance,  the  monetary  allowance  in 
lieu  of  transportation,  and  the  mileage 
allowance  received  by  members  of  the 
Armed  Forces,  National  Oceanic  and 
Atmospheric  Administration,  and  the 
Public  Health  Service,  while  in  a  travel 
status  or  on  temporary  duty  away  from 
their  permanent  stations,  are  included 
in  their  gross  income  except  to  the 
extent  excluded  under  the  accountable 
plan  provisions  of  §  1.62-2. 


$1.61-22T    [Removed] 

Par.  3.  Section  1.61-22T  is  removed. 

Par.  4.  Section  1.217-2  is  amended  by 
adding  paragraph  (g)(6)  to  read  as 
follows: 

§  1 .21 7-2  Deduction  for  moving  expenses 
paid  or  Incurred  In  taxable  years  beginning 
after  December  31, 1969. 


(6)  Disallowance  of  deduction.  No 
deduction  is  allowed  under  this  section 
for  any  moving  or  storage  expense 
reimbursed  by  an  allowance  that  is 
excluded  from  gross  income. 

§1.217-2T    [Removed] 

Par.  5.  Section  1.217-2T  is  removed. 
Maigarel  Milner  Richardson, 

Commissioner  of  Internal  Revenue. 

Approved:  July  27, 1995. 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
(PR  Doc  95-19282  Filed  &-4-95;  8:45  am] 
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26 CFR  Parti 
[TDseoq 

RIN1545-AS93 

Adjustments  Required  by  Changes  In 
Method  of  Accounting 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  requirements 
for  changes  in  method  of  accounting. 
These  regulations  clarify  the 
Commissioner's  authority  to  prescribe 
terms  and  conditions  for  effecting  a 
change  in  method  of  accoimting.  The 
regulations  affect  taxpayers  changing  a 
method  of  accounting  for  federal  income 
tax  purposes. 

DATES:  These  regulations  are  effective 
August  4, 1995.  For  dates  of 
applicability  see  §§  1.446-l(e)(3)(iii) 
and  1.481-5. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Oseekey,  (202)  622-4970  (not  a 
toll-free  niunber). 

SUPPt.EMENTARY  INFORMATION: 
Background 

On  December  28, 1994,  the  IRS 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  (59 
FR  66825),  relating  to  the  requirements 
for  changes  in  method  of  accounting. 
That  dociunent  proposed  clarifying 
amendments  to  the  regulations  under 
sections  446  and  481.  No  public  hearing 
was  requested  or  held. 

Two  comments  responding  to  this 
notice  were  received.  After 
consideration  of  the  comments,  the 
amendments  proposed  by  lA-42-93  are 
adopted  with  minor  editorial  revisions 
by  this  Treasury  decision. 

Summary  of  Comments 

The  notice  of  proposed  rulemaking 
proposes  to  conform  the  existing 
regulations  under  sections  446(e)  and 
481(c)  to  long-standing  IRS 
administrative  practices  regarding  the 
use  of  adjustment  periods  under  section 
481(a)  and  the  use  of  a  cut-off  method. 
Under  the  general  rule  of  the  proposed 
regulations,  any  section  481(a) 
adjustment  attributable  to  a  voluntary  or 
an  involuntary  change  in  method  of 
accounting  is  taken  into  accoimt  in  the 
taxable  year  of  change,  whether  the 
adjustment  increases  or  decreases 
taxable  income.  However,  the 
regulations  also  propose  to  amend 
§§  1.446-l(e)(3)  and  1.481-5  to  clarify 
the  Commissioner's  authority  to 
prescribe  the  terms  and  conditions  for 


effecting  a  change  in  method  of 
accounting.  Under  the  regulations,  the 
terms  and  conditions  that  may  be 
prescribed  by  the  Commissioner  include 
the  taxable  year  or  years  in  which  a 
section  481(a)  adjustment  is  taken  into 
account  and  the  use  of  a  cut-off  method 
to  effect  a  change  in  method  of 
accounting. 

Two  comments  were  received  in 
response  to  the  notice.  The  comments 
questioned  IRS  authority  to  require  the 
use  of  a  cut-off  method,  and  whether  to 
require  it  is  sound  administrative 
practice.  After  considering  the 
comments,  the  IRS  and  the  Treasury 
Department  continue  to  believe  that  the 
IRS  has  the  authority  imder  section 
446(e)  to  impose  a  cut-off  method,  and 
that  it  is  consistent  with  section  481(a). 
Furthermore,  the  IRS  and  the  Treasury 
E)epartment  believe  that  requiring  a 
change  in  method  of  accounting  on  a 
cut-off  basis  in  appropriate 
circumstances  is  administratively 
sound.  For  example,  the  application  of 
a  cut-off  method  to  effect  a  change 
within  the  last-in.  first-out  (UFO) 
inventory  method  is  justified  on  the 
basis  of  simplicity  because  it  eliminates 
the  need  to  revalue  LIFO  increments. 

The  amendments  proposed  by  IA-42- 
93  are  adopted  by  this  Treasury 
decision. 


Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations  and. 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Piu^uant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Rosemary  DeLeone,  Office 
of  Assistant  Chief  Counsel  (Income  Tax 
and  Accounting),  IRS.  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 
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Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
amended  as  follows: 

PART  1-INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  revising  the 
entry  for  section  1.446-1  and  by  adding 
the  following  citations  in  numerical 
order  to  read  as  follows: 

Authority:  26  U.S.C.  7805.  •  •  • 

Section  1.446-1  also  issued  under  26 
U.S.Q  446  and  461(h).  *  *  * 

Section  1.481-1  also  issued  under  26 
U.S.Q  481. 

Section  1.481-2  also  issued  under  26 
U.S.C  481. 

Section  1.481-3  also  issued  under  26 
U.S.Q  481. 

Section  1.481-4  also  issued  under  26 
U.S.CL  481. 

Section  1.481-5  also  issued  under  26 
U.S.C.  481.  •  •  • 

Par.  2.  Section  1.446-1  is  amended  by 
revising  paragraph  (e)(3)  to  read  as 
follows: 

f  1 .44e-l    Qeneral  rule  for  methods  of 
accounting. 

•        •        *        •      ■  » 

(e)*  *  • 

(3)(i)  Except  as  otherwise  provided 
imder  the  authority  of  paragraph 
(e)(3)(ii)  of  this  section,  to  secure  the 
Commissioner's  consent  to  a  taxpayer's 
change  in  method  of  accounting  the 
taxpayer  must  file  an  application  on 
Form  3115  with  the  Commissioner 
within  180  days  after  the  beginning  of 
the  taxable  year  in  which  the  taxpayer 
desires  to  make  the  change  in  method  of 
accounting.  To  the  extent  applicable, 
the  taxpayer  must  furnish  all 
information  requested  on  the  Form 
3115.  This  information  includes  all 
classes  of  items  that  vtnll  be  treated 
differently  under  the  new  method  of 
accounting,  any  amounts  that  will  be 
duplicated  or  omitted  as  a  result  of  the 
proposed  change,  and  the  taxpayer's 
computation  of  any  adjustments 
necessary  to  prevent  such  duplications 
or  omissions.  The  Commissioner  may 
require  such  other  information  as  may 
be  necessary  to  determine  whether  the 
proposed  change  will  be  permitted. 
Permission  to  change  a  taxpayer's 
method  of  accounting  will  not  be 
granted  unless  the  taxpayer  agrees  to  the 
Commissioner's  prescribed  terms  and 
conditions  for  effecting  the  change, 
including  the  taxable  year  or  years  in 
which  any  adjustment  necessary  to 
prevent  amounts  from  being  duplicated 
or  omitted  is  to  be  taken  into  account. 
See  section  481  and  the  regulations 
thereunder,  relating  to  certain 


adjustments  resulting  from  accounting 
method  changes,  and  section  472  and 
the  regulations  thereunder,  relating  to 
adjustments  for  changes  to  and  ftom  the 
last-in,  first-out  inventory  method. 

(ii)  Notwithstanding  the  provisions  of 
paragraph  (e)(3)(i)  of  this  section,  the 
Commissioner  may  prescribe 
administrative  procedures  under  which 
taxpayers  will  be  permitted  to  change 
their  method  of  accounting.  The 
administrative  procedures  shall 
prescribe  those  terms  and  conditions 
necessary  to  obtain  the  Commissioner's 
consent  to  effect  the  change  and  to 
prevent  amounts  from  being  duplicated 
or  omitted.  The  terms  and  conditions 
that  may  be  prescribed  by  the 
Commissioner  may  include  terms  and 
conditions  that  require  the  change  in 
method  of  accounting  to  be  effected  on 
a  cut-off  basis  or  by  an  adjustment 
under  section  481(a)  to  be  taken  into 
accoimt  in  the  taxable  year  or  years 
prescribed  by  the  Commissioner. 

(iii)  This  paragraph  (e)(3)  is  effective 
for  Consent  Agreements  signed  on  or 
after  December  27, 1994.  For  Consent 
Agreements  signed  before  December  27, 
1994.  see  §  l.446-l(e)(3)  (as  contained 
in  the  26  CFR  part  1  edition  revised  as 
of  April  1. 1995). 

Par.  3.  Section  1.481-1  is  amended  as 
follows: 

1.  Paragraph  (a)(2)  is  amended  by 
adding  the  phrase  "(hereinafter  referred, 
to  as  pre-1954  years)"  to  the  end  of  the 
paragraph. 

2.  The  third  sentence  of  paragraph 
(c)(1)  is  amended  by  removing  "pre- 
1954  Code  years"  and  replacing  it  with 
"pre-1954  years". 

3.  Paragraphs  (c)  (2).  (3).  and  (4)  are 
revised. 

4.  Paragraphs  (c)  (6)  and  (7)  are 
removed. 

5.  Paragraph  (d)  is  revised. 

6.  Paragraph  (e)  is  removed. 
The  revised  paragraphs  read  as 

follows: 

i  1.481-1    Adjustments  in  general. 

(c)*  *  * 

(2)  If  a  change  in  method  of 
accoimting  is  voluntary  (i.e..  initiated  by 
the  taxpayer),  the  entire  amount  of  the 
adjustments  required  by  section  481(a) 
is  generally  taken  into  account  in 
computing  taxable  income  in  the  taxable 
year  of  the  change,  regardless  of 
whether  the  adjustments  increase  or 
decrease  taxable  income.  See.  however, 
§§  1.446-1  (e)(3)  and  1.481-4  which 
provide  that  the  Commissioner  may 
prescribe  the  taxable  year  or  years  in 
which  the  adjustments  are  taken  into 
account. 

(3)  If  the  change  in  method  of 
accounting  is  involuntary  (i.e..  not 


initiated  by  the  taxpayer),  then  only  the 
amount  of  the  adjustments  required  by 
section  481(a)  that  is  attributable  to 
taxable  years  beginning  after  December 
31, 1953,  and  ending  after  August  16. 
1954.  (hereinafter  referred  to  as  post- 
1953  years)  is  taken  into  account.  This 
amount  is  generally  taken  into  account 
in  computing  taxable  income  in  the 
taxable  year  of  the  change,  regardless  of 
whether  the  adjustments  increase  or 
decrease  taxable  income.  See,  however. 
§§  1.446-l(e)(3)  and  1.481-4  which 
provide  that  the  Commissioner  may 
prescribe  the  taxable  year  or  years  in 
which  the  adjustments  are  taken  into 
account.  See  also  §  1.481-3  for  rules 
relating  to  adjustments  attributable  to 
pre-1954  years. 

(4)  For  any  adjustments  attributable  to 
post-1953  years  that  are  taken  into 
account  entirely  in  the  year  of  change 
and  that  increase  taxable  income  by 
more  than  $3,000.  the  limitations  on  tax 
provided  in  section  481(b)  (1)  or  (2) 
apply.  See  §  1.481-2  for  rules  relating  to 
the  limitations  on  tax  provided  by 
sections  481(b)  (1)  and  (2). 
•        »        »        »        » 

(d)  Any  adjustments  required  under 
section  481(a)  that  are  taken  into 
account  during  a  taxable  year  must  be 
properly  taken  into  accoimt  for 
purposes  of  computing  gross  income, 
adjusted  gross  income,  or  taxable 
income  in  determining  the  amount  of 
any  item  of  gain,  loss,  deduction,  or 
credit  that  depends  on  gross  income, 
adjusted  gross  income,  or  taxable 
income. 

Par.  4.  Section  1.481-2  is  amended  as 
follows: 

1.  The  first  and  second  sentences  of 
paragraph  (a)  are  revised. 

2.  The  first  sentence  of  paragraph  (b) 
introductory  text  is  revised. 

3.  The  first  sentence  of  paragraph 
(c)(1)  is  revised. 

4.  The  first  sentence  of  paragraph 
(c)(2)  is  amended  by  removing 
"subparagraph  (1)  of  this  paragraph" 
and  replacing  it  with  "paragraph  (c)(1) 
of  this  section". 

5.  Paragraph  (c)(3)  introductory  text  is 
amended  by  removing  "subparagraph 
(1)  of  this  paragraph"  and  replacing  it 
with  "paragraph  (c)(1)  of  this  section". 

6.  Paragraph  (c)(4)  is  revised. 

7.  Paragraph  (c)(6)  is  amended  by 
removing  "Internal  Revenue  Code  of 
1954"  and  replacing  it  with  "Internal 
Revenue  Code  of  1986". 

8.  The  second  sentence  of  paragraph 
(d)  is  amended  by  removing  "Internal 
Revenue  Code  of  1954"  and  replacing  it 
with  "Internal  Revenue  Code  of  1986". 

9.  Example  (1)  of  paragraph  (d)  is 
amended  by  removing  "pre-1954  Code 
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years"  and  replacing  it  with  "pre-1954 
years"  in  each  place  that  it  appears. 

The  revised  paragraphs  read  as 
follows: 

S  1.481-2    Limitation  on  tax. 

(a)  Three-year  allocation.  Section 
481(b)(1)  provides  a  limitation  on  the 
tax  under  chapter  1  of  the  Internal 
Revenue  Code  for  the  taxable  year  of 
change  that  is  attributable  to  the 
adjustments  required  under  section 
481(a)  and  §  1.481-1  if  the  entire 
amoimt  of  the  adjustments  is  taken  into 
account  in  the  year  of  change.  If  such 
adjustments  increase  the  taxpayer's 
taxable  income  for  the  taxable  year  of 
the  change  by  more  than  $3,000,  then 
the  tax  for  such  taxable  year  that  is 
attributable  to  the  adjustments  shall  not 
exceed  the  lesser  of  the  tax  attributable 
to  taking  such  adjustments  into  account 
in  computing  taxable  income  for  the 
taxable  year  of  the  change  imder  section 
481(a)  and  §  1.481-1.  or  the  aggregate  of 
the  increases  in  tax  that  would  result  if 
the  adjustments  were  included  ratably 
in  the  taxable  year  of  the  change  and  the 
two  preceding  taxable  years.  *  *  * 

^]  Allocation  under  new  method  of 
accounting.  Section  481(b)(2)  provides  a 
second  alternative  limitation  on  the  tax 
for  the  taxable  year  of  change  imder 
chapter  1  of  the  Internal  Revenue  Code 
that  is  attributable  to  the  adjustments 
required  under  section  481(a)  and 
§  1.481-1  where  such  adjustments 
increase  taxable  income  for  the  taxable 

year  of  change  by  more  than  $3,000. 

•  •  • 

(c)  Rules  for  computation  of  tax.  (1) 
The  first  step  in  determining  whether 
either  of  the  limitations  described  in 
section  481(b)  (1)  or  (2)  applies  is  to 
compute  the  increase  in  tax  for  the 
taxable  year  of  the  change  that  is 
attributable  to  the  increase  in  taxable 
income  for  such  year  resulting  solely 
from  the  adjustments  required  under 
section  481(a)  and  §  1.481-1, 

*  •        *        •        • 

(4)  The  tax  for  the  taxable  year  of  the 
change  shall  be  the  tax  for  such  year, 
computed  without  taking  any  of  the 
adjustments  referred  to  in  paragraph 
(c)(1)  of  this  section  into  account, 
increased  by  the  smallest  of  the 
following  amounts — 

(i)  The  amount  of  tax  for  the  taxable 
year  of  the  change  attributable  solely  to 
taking  into  account  the  entire  amount  of 
the  adjustments  required  by  section 
481(a)  and  §  1.481-1; 

(ii)  The  sum  of  the  increases  in  tax 
liabiUty  for  the  taxable  year  of  the 
change  and  the  two  immediately 
preceding  taxable  years  that  would  have 
resulted  solely  from  taking  into  account 
one-third  of  the  amount  of  such 


adjustments  required  for  each  of  such 
years  as  though  such  amounts  had  been 
properly  attributable  to  such  years 
(computed  in  accordance  with 
paragraph  (c)(2)  of  this  section);  or 

(iii)  Ine  net  increase  in  tax 
attributable  to  allocating  such 
adjustments  under  the  new  method  of 
accoimting  (computed  in  accordance 
with  paragraph  (c)(3)  of  this  section). 


$1,481-3    [Amended] 

Par.  5.  Section  1.481-3  is  amended  as 
follows: 

1.  The  language  "pre-1954  Code 
years!'  is  removed  and  the  language 
"pre-11954  years"  is  added  in  its  place  in 
the  section  heading  and  the  first,  second 
and  third  sentences  of  the  section. 

2.  Remove  the  last  sentence  of  the 
section. 

§1.481-4    [Removed] 
Par.  6.  Section  1.481-4  is  removed. 

§1.481-6    [Redesignated  as  §1.481-^ 

Par.  7.  Section  1.481-5  is 
redesignated  as  §  1.481-4  and  is  revised 
to  read  as  follows: 

§  1 .481  -4    Adjustments  talcsn  Into  account 
witti  consent 

(a)  In  addition  to  the  terms  and 
conditions  prescribed  by  the 
Commissioner  under  §  1.446-l(e)(3)  for 
effecting  a  change  in  method  of 
accounting,  including  the  taxable  year 
or  years  in  which  the  amount  of  the 
adjustments  required  by  section  481(a) 
is  to  be  taken  into  account,  or  the 
methods  of  allocation  described  in 
section  481(b),  a  taxpayer  may  request 
approval  of  an  alternative  method  of 
allocating  the  amount  of  the 
adjustments  under  section  481.  See 
section  481(c).  Requests  for  approval  of 
an  alternative  method  of  allocation  shall 
set  forth  in  detail  the  facts  and 
circumstances  upon  which  the  taxpayer 
bases  its  request.  Permission  will  be 
granted  only  if  the  taxpayer  and  the 
Commissioner  agree  to  the  terms  and 
conditions  under  which  the  allocation  is 
to  be  effected.  See  §  1. 446-1  (e)  for  the 
rules  regarding  how  to  secure  the 
Commissioner's  consent  to  a  change  in 
method  of  accounting. 

(b)  An  agreement  to  the  terms  and 
conditions  of  a  change  in  method  of 
accounting  under  §  1.446-l(e)(3), 
including  the  taxable  year  or  years 
prescribed  by  the  Commissioner  under 
that  section  (or  an  alternative  method 
described  in  paragraph  (a)  of  this 
section]  for  taking  the  amount  of  the 
adjustments  under  section  481(a)  into 
account,  shall  be  in  writing  and  shall  be 
signed  by  the  Commissioner  and  the 


taxpayer.  It  shall  set  forth  the  items  to 
be  adjusted,  the  amount  of  the 
adjustments,  the  taxable  year  or  years 
for  which  the  adjustments  are  to  be 
taken  into  account,  and  the  amount  of 
the  adjustments  allocable  to  each  year. 
The  agreement  shall  be  binding  on  the 
parties  except  upon  a  showing  of  fraud, 
malfeasance,  or  misrepresentation  of 
material  fact. 

Par.  8.  Section  1.481-5  is  added  to 
read  as  follows: 

§1.481-6    Effective  dates. 

Sections  1.481-1, 1.481-2. 1.481-3. 
and  1.481-4  are  effective  for  Consent 
Agreements  signed  on  or  after  December 
27, 1994.  For  Consent  Agreements 
signed  before  December  27, 1994,  see 
§§1.481-1. 1.481-2, 1.481-3,  1.481-4, 
and  1.481-5  (as  contained  in  the  26  CFR 
part  1  edition  revised  as  of  April  1. 
1995). 

§1.481-6    [RentovecQ 
Par.  9.  Section  1.481-6  is  removed. 

Margaret  Milner  Richardson. 

Commissioner  of  Internal  Revenue. 

Approved:  July  26, 1995. 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
IFR  Doc.  95-19283  Filed  8-4-95:  8:45  am) 
HUMQ  COOE  4S30-01-U 


26  CFR  Parts  40, 48,  and  602 
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RIN  154&-AS10 

Qasohol;  Compressed  Natural  Gas 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  gasohol  blending 
and  the  tax  on  compressed  natural  gas 
(CNG).  The  regulations  reflect  and 
implement  certain  changes  made  by  the 
Energy  Policy  Act  of  1992  (the  Energy 
Act)  and  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (the  1993 
Act).  The  regulations  relating  to  gasohol 
blending  affect  certain  blenders, 
enterers,  refiners,  and  throughputters. 
The  regulations  relating  to  CNG  affect 
persons  that  sell  or  buy  CNG  for  use  as 
a  fuel  in  a  motor  vehicle  or  motorboat. 

EFFECTIVE  DATE:  These  regulations  are 
effective  October  1, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Boland  (202)  622-3130  (not  a  toll- 
free  call). 
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SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  these  final  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3504(h))  under 
control  number  1545-1270.  The 
estimated  average  annual  reporting 
burden  per  respondent  is  .2  hour. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  PC:FP, 
Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503. 

Background 

On  October  19, 1994,  the  IRS 
published  in  the  Federal  Register  (59 
FR  52735)  proposed  regulations  (PS-66- 
93)  that  generally  consolidate  the  rules 
relating  to  the  gasoline  tax  and  the 
diesel  fuel  tax  into  a  single  set  of  rules 
applicable  to  both  fuels.  These 
regulations  also  proposed  rules  relating 
to  gasohol  and  QMG. 

Written  comments  regarding  these 
regulations  were  received  and  a  public 
hearing  was  held  on  January  11, 1995. 
After  consideration  of  the  comments 
relating  to  gasohol  and  CNG,  the 
proposed  regulations  on  these  topics  are 
adopted  as  revised  by  this  Treasmy 
decision.  Final  regulations  relating  to 
the  consolidation  provisions  contained 
in  the  proposed  regulations  will  be 
issued  later. 

Explanation  of  Provisions 

CNG;  Treatment  of  Liquefied  Natural 
Gas  (LNG) 

Section  4041(a)(2)  imposes  a  special 
motor  fuels  tax  on  any  liquid  (other  than 
kerosene,  gas  oil,  fuel  oil,  gasoline,  or 
diesel  fuel)  that  is  sold  for  use  or  used 
as  a  fuel  in  a  motor  vehicle  or 
motorboat.  The  rate  of  this  tax  is  18.4 
cents  per  gallon  (18.3  cents  per  gallon 
in  the  case  of  liquefied  petroleum  gas). 

Effective  Octooer  1, 1993,  section 
4041(a)(3)  (as  added  by  the  1993  Act) 
imposes  a  tax  of  48.54  cents  per  MCF 
(thousand  cubic  feet)  on  CNG  that  is 
sold  for  use  or  used  in  a  motor  vehicle 
or  motorboat. 

CNG  is  a  gas  at  the  time  it  is  dehvered 
into  the  fuel  supply  tank  of  a  motor 
vehicle  or  motorboat  and  when  it  is 
actually  combusted  in  the  engine.  LNG, 
which  is  produced  by  compressing 
pipeline  natural  gas  and  cooling  it  to 


-  260  degrees  Fahrenheit,  is  a  liquid 
when  it  is  delivered  into  the  fuel  supply 
tank  of  a  motor  vehicle  or  motorboat, 
but  is  vaporized  into  a  gas  when  it  is 
actually  combusted  in  the  engine. 

Several  commentators  suggested  that 
the  CNG  rate,  rather  than  the  rate  on 
special  motor  fuels,  should  apply  to 
LNG  because  (1)  Both  products  have  the 
same  chemical  composition,  (2)  both 
products  are  gases  when  they  are 
actually  combusted  in  an  engine,  and  (3) 
LNG  would  be  at  a  competitive 
disadvantage  if  taxed  at  the  liquid  rate. 

The  final  regulations  do  not  adopt  this 
suggestion.  Before  the  1993  Act.  the 
section  4041  special  fuels  tax  applied  to 
liquids  sold  for  use  or  used  as  a  fuel  in 
motor  vehicles  or  motorboats.  Thus, 
LNG  was  subject  to  tax  at  the  special 
fuels  rate  of  18.4  cents  per  gallon  when 
the  1993  Act  imposed  a  tax  at  a  lower 
rate  on  CNG.  The  1993  Act  contained  no 
provision  that  would  change  the 
treatment  of  LNG,  nor  is  there  any 
suggestion  in  the  legislative  history  that 
Congress  intended  to  do  so. 

CNG:  Gasoline  Gallon  Equivalent 

The  CNG  industry  has  recently  begun 
to  sell  CNG  on  the  basis  of  CNG's 
Gasoline  Gallon  Equivalent  (GGE). 
Generally,  a  GGE  represents  a  particular 
fuel's  energy  content  relative  to  the 
energy  content  of  gasoline;  thus, 
vehicles  can  travel  approximately  the 
same  distance  with  a  GGE  of  CNG  as 
with  a  gallon  of  gasoline. 

Several  commentators  suggested  that 
the  final  regulations  should  express  the 
CNG  tax  rate  in  terms  of  GGE  instead  of 
in  terms  of  MCF  as  provided  in  the 
Code.  The  final  regulations  do  not  adopt 
this  suggestion.  However,  there  is  no 
restriction  on  taxpayers  engaging  in 
sales  on  the  basis  of  GGE  provided  that 
the  tax  is  actually  paid  at  the  rate  of 
48.54  cents  per  MCF. 

Gasohol;  Tolerance  Rule 

The  gasoline  tax  rate  on  most 
removals  and  entries  is  18.4  cents  per 
gallon  (the  regular  tax  rate).  However,  a 
reduction  &x)m  the  regular  tax  rate  is 
allowed  for  gasohol  (a  gasoline/alcohol 
mixture  containing  a  specified  amount 
of  alcohol)  and  gasoline  removed  or 
entered  for  the  production  of  gasohol. 

Prior  to  its  amendment  by  the  Energy 
Act,  section  4081(c)  treated  a  mixtiu*  of 
gasoline  and  alcohol  as  gasohol  only  if 
at  least  10  percent  of  the  mixture  was 
alcohol.  Regulations  allow  a  tolerance 
for  mixtures  that  contain  less  than  10 
percent  alcohol  but  at  least  9.8  percent 
alcohol.  Under  the  tolerance  rule,  a 
portion  of  the  mixture  equal  to  the 
number  of  gallons  of  alcohol  in  the 
mixture  multiplied  by  10  is  considered 
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to  be  gasohol.  Any  excess  liquid  in  the 
mixture  is  taxed  at  the  regular  rate. 

This  tolerance  rule  accommodates 
operational  problems  associated  with 
the  blending  of  gasohol.  For  example, 
blenders  may  fail  to  attain  the  required 
10-percent  alcohol  level  because  the 
device  used  to  meter  the  amoimt  of 
gasoline  or  alcohol  delivered  into  a  tank 
truck  is  imprecise  or  because  the  high- 
speed gasoline  or  alcohol  pump  used 
does  not  shut  off  at  the  proper  moment. 
As  noted  in  the  preamble  to  an  earlier 
regulation  relating  to  gasohol  tolerances 
(published  in  the  Federal  Register  on 
August  21, 1987  (52  FR  31614)),  this  2 
percent  tolerance  is  based  upon  a 
standard  industry  tolerance 
specification  for  wholesale  measuring 
devices. 

Effective  January  1, 1993,  section 
4081(c)  was  amended  to  allow  a 
reduction  fit>m  the  regular  rate  for 
mixtures  containing  at  least  5.7  percent 
alcohol  but  less  than  7.7  percent  alcohol 
(5.7  percent  gasohol)  and  mixtures 
containing  at  least  7.7  percent  alcohol 
but  less  than  10  percent  alcohol  (7.7 
percent  gasohol). 

The  proposed  regulations  did  not 
extend  the  tolerance  rule  to  mixtiues 
that  contain  less  than  7.7  or  5.7  percent 
alcohol.  Several  commentators 
suggested  that  the  tolerance  rule  be  so 
extended.  They  noted  that  the  same 
operational  problems  that  occur  with 
the  blending  of  10  percent  gasohol  also 
occur  with  the  blending  of  7.7  or  5.7 
percent  gasohol. 

The  final  regulations  adopt  this 
suggestion  and  allow  a  tolerance  for  7.7 
and  5.7  percent  gasohol  in 
approximately  the  same  percentage  as 
that  allowed  for  10  percent  gasohol.  Any 
excess  liquid  in  a  mixture  that  qualifies 
as  5.7  percent  gasohol  or  7.7  percent 
gasohol  because  of  the  tolerance  rule  is 
taxed  at  the  regular  rate. 

Gasohol;  Alcohol-Based  Ethers 

The  proposed  regulations  provide  that 
alcohol  (that  is,  alcohol  that  is  not 
produced  from  petroleum,  natural  gas, 
or  coal  (including  peat))  used  to 
produce  ethers  sudi  as  ethyl  tertiary 
butyl  ether  (ETBE)  or  methyl  tertiary 
butyl  ether  (MTBE)  is  treated  as  alcohol 
for  purposes  of  the  reduced  tax  rates  for 
gasohol.  Some  commentators  suggested 
that,  with  respect  to  gasohol  produced 
by  blending  gasoline  made  with  alcohol- 
based  ether  at  a  refinery,  the  regulations 
should  also  provide  (1)  An  allocation 
rule  and  (2)  guidance  regarding  the 
application  of  the  income  tax  credit 
allowable  by  section  40. 

Allocation  rule.  Traditionally,  gasohol 
has  been  produced  by  delivering  the 
requisite  amount  of  alcohol  into  a 


JMI 


transport  trailer  that  contains  gasoline 
while  the  trailer  is  at  a  terminal  rack. 
The  two  components  are  blended 
together  by  the  motion  of  the  trailer  as 
it  moves  on  the  highway. 

Now,  however,  gasohol  may  be 
produced  at  the  refinery  with  alcohol- 
based  ether.  This  type  of  gasohol  does 
not  absorb  water,  which  means  it  can  be 
transported  through  a  pipeline. 
However,  after  shipment  from  the 
refinery  and  before  its  removal  at  the 
terminal  rack,  much  of  this  gasohol  may 
have  been  diluted  with  non-qualifying 
blends  because  of  the  use  of  conunon- 
carrier  pipelines,  barges,  and  non- 
segregated  storage  facilities.  As  a  result, 
the  blend  removed  at  the  terminal  rack 
may  not  qualify  for  the  reduction  from 
the  regular  rate  due  to  commingling 
between  the  refinery  and  terminal  rack. 
To  address  this  issue,  several 
commentators  suggested  an  allocation 
system  for  gasohol  that  is  produced 
before  it  reaches  the  terminal  that  would 
not  depend  on  the  actual  existence  of  a 
qualified  mixture  at  the  taxing  point. 
For  example,  a  refiner  that  removes  one 
million  gallons  of  gasohol  from  its 
refinery  for  bulk  shipment  to  a  terminal 
could  designate  any  one  million  gallons 
of  gasoline  that  is  removed  at  the 
terminal  rack  as  gasohol,  regardless  of 
the  actual  alcohol-based  ether  content  of 
the  gasoline. 

OUier  commentators,  by  contrast, 
opposed  expanding  the  benefit  for 
gasohol  made  with  ether-based  alcohol 
by  allowing  such  an  allocation  rule. 
Rather,  these  commentators  argued  that 
a  batch  of  mixture  should  not  be  taxed 
at  the  reduced  rate  unless  the  mixture 
actually  contains  the  requisite  amoimt 
of  alcohol  at  the  taxing  point. 

The  final  regulations  do  not  adopt  the 
suggested  allocation  rule.  Under  section 
4081(c),  a  reduction  from  the  regular  tax 
rate  is  allowable  in  the  case  of  a  taxable 
removal  or  entry  of  gasohol.  Thus,  a 
taxable  removal  or  entry  of  gasoline  that 
does  not  contain  the  requisite  amount  of 
alcohol  at  the  time  of  the  taxable 
removal  or  entry  is  not  a  removal  of 
gasohol  and  is  subject  to  tax  at  the 
regular  rate. 

However,  the  final  regulations  do 
address  concerns  arising  from  this 
relatively  recent  development  of 
producing  gasohol  at  the  refinery  rather 
than  at  the  terminal  rack.  Specifically, 
section  4101  provides  that  every  person 
required  to  be  registered  with  respect  to 
the  gasoline  tax  must  register  at  such 
time,  in  such  form  and  manner,  and 
subject  to  such  terms  and  conditions  as 
the  Secretary  may  prescribe  by 
regulations.  Pursuant  to  that  provision, 
the  final  regulations  provide  that  a 
refiner  registered  by  the  IRS  that 


produces  a  batch  of  gasohol  may  treat 
itself  as  not  registered  with  respect  to  a 
bulk  removal  of  that  gasohol.  If  the 
refiner  treats  itself  in  this  manner,  the 
removal  would  not  be  exempt  from  the 
tax  under  section  4081(a)(1)(B),  which 
provides  that  the  bulk  removal  by  a 
registered  refiner  for  delivery  to  a 
terminal  operated  by  a  registered 
terminal  operator  is  not  subject  to  the 
tax.  However,  because  the  mixture 
would  qualify  as  gasohol  at  the  time  of 
removal  from  the  refinery,  it  would  be 
subject  to  tax  at  the  reduced  rate.  The 
final  regulations  also  provide  that  the 
refiner  is  not  required  to  deposit  this  tax 
before  fiUng  the  return  relating  to  that 
tax. 

If  a  refiner  chooses  this  option,  tax 
also  will  be  imposed  under  §  48.4081- 
2(b)  at  the  full  rate  when  the  fuel  is 
removed  at  the  terminal  rack,  but  a 
refund  of  this  second  tax  may  then  be 
allowable  to  the  position  holder  imder 
section  4081(e). 

Application  of  section  40.  Section  40 
allows  an  income  tax  credit  to  the 
producer  of  certain  mixtures  of  alcohol 
and  gasoline.  Under  section  40(c),  the 
amount  of  this  credit  with  respect  to  any 
alcohol  is  reduced  to  take  into  accoimt 
any  benefit  provided  with  respect  to 
such  alcohol  solely  by  reason  of  the 
application  of  section  4081(c). 

One  commentator  suggested  that  the 
final  regulations  provide  that  a  refiner 
that  produces  a  mixtiue  of  gasoline  with 
an  alcohol-based  ether  always  is  eligible 
for  the  section  40  credit,  without 
reduction  under  section  40(c). 

The  final  regulations  do  not  adopt  this 
suggestion  because  it  is  inconsistent 
with  section  40(c),  which  requires  a 
reduction  in  the  credit  whenever  a 
mixture  is  taxed  at  a  reduced  rate  for 
gasohol  under  section  4081(c). 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 


Drafting  Information 

The  principal  author  of  these 
regulations  is  Frank  Boland,  Office  of 
Assistant  Chief  Counsel  (Passthroughs 
and  Special  Industries).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Parts  40  and  48 

Excise  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  40,  48,  and 
602  are  amended  as  follows: 

PART  40— EXCISE  TAX  PROCEDURAL 
REGULATIONS 

Paragraph  1.  The  authority  citation 
for  part  40  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  '  * 

S40.ft302(eH>    [Removed] 
Par.  2.  Section  40.6302(c)-0  is 

removed. 
Par.  3.  In  §40.6302(c)-l,  paragraph 

(e)(4)  is  added  to  read  as  follows: 


§  40.6302(c)-1    Um  of  Qovemment 
depositartM. 

•        *        •        •        • 

(e)  *  •  • 

(4)  Taxes  excluded;  certain  removals 
of  gasohol  from  refineries.  No  deposit  is 
required  in  the  case  of  the  tax  imposed 
under  §48.4081-3(b)(l)(iii)  of  this 
chapter. 


PART  48-MANUFACTURERS  AND 
RETAILERS  EXCISE  TAXES 

Par.  4.  The  authority  citation  for  part 
48  is  amended  by  removing  the  entries 
for  Sections  48.4041.21  and  48.4081-2 
to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *  "  * 

Par.  5.  In  §48.4041-8,  paragraph  (f)  is 
amended  by: 

1.  Revising  the  introductory  text  of 
paragraph  (f)(1).  » 

2.  Revising  paragraph  (f)(l)(i). 

3.  Redesignating  paragraph  (0(l)(ii)  as 
paragraph  (f)(l)(iii)  and  adding  a  new 
paragraph  (0(l)(ii). 

4.  Removing  from  paragraph  (0(2)  the 
language  "diesel  fuel  or". 

"Hie  revisions  and  additions  read  as 
follows: 
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S  48.4041-6    Deflnitions. 

*  *        •        •        » 

(f)  Special  motor  fuel.  (1)  Except  as 
provided  in  paragraph  (f)(2)  of  this 
section,  special  motor  fuel  means  any 
liquid  fuel,  including — 

(i)  Any  liquefied  petroleum  gas  (such 
as  propane,  butane,  pentane,  or 
mixtures  of  the  same); 

(ii)  Liquefied  natural  gas:  or 

•  »        •        *        • 

Par.  6.  Section  48.4041-21  is  revised 
to  read  as  follows: 

S  48.4041-21    Compressed  natural  gas 
(CNQ). 

(a)  Delivery  ofCNG  into  the  fuel 
supply  tank  of  a  motor  vehicle  or 
motorboat — (1)  Imposition  of  tax.  Tax  is 
imposed  on  the  delivery  of  compressed 
natural  gas  (CNG)  into  the  fuel  supply 
tank  of  the  propulsion  engine  of  a  motor 
vehicle  or  motorboat  unless  tax  was 
previously  imposed  on  the  CNG  under 
paragraph  (b)  of  this  section. 

(2)  Liability  for  tax.  If  the  delivery  of 
the  CNG  is  in  connection  with  a  sale, 
the  seller  of  the  CNG  is  liable  for  the  tax 
imposed  imder  paragraph  (a)(1)  of  this 
section.  If  the  delivery  of  the  CNG  is  not 
in  connection  with  a  sale,  the  operator 
of  the  motor  vehicle  or  motorboat,  as  the 
case  may  be,  is  liable  for  the  tax 
imposed  under  paragraph  (a)(1)  of  this 
section. 

(b)  Bulk  sales  of  CNG— [1)  In  general. 
Tax  is  imposed  on  the  sale  of  CNG  that 
is  not  in  connection  with  the  delivery  of 
the  CNG  into  the  fuel  supply  tank  of  the 
propulsion  engine  of  a  motor  vehicle  or 
motorboat  if,  by  the  time  of  the  sale — 

(i)  The  buyer  has  given  the  seller  a 
written  statement  stating  that  the  entire 
quantity  of  the  CNG  covered  by  the 
statement  is  for  use  as  a  fuel  in  a  motor 
vehicle  or  motorboat:  and 

(ii)  The  seller  has  given  the  buyer  a 
written  acknowledgement  of  receipt  of 
the  statement  described  in  paragraph 
(b)(l)(i)  of  this  section. 

(2)  Liability  for  tax.  The  seller  of  the 
CNG  is  liable  for  the  tax  imposed  under 
this  paragraph  (b). 

(c)  Exemptions— (1)  In  general.  The 
taxes  imposed  under  this  section  do  not 
apply  to  a  delivery  or  sale  of  CNG  for 

a  use  described  in  §  48.4082-4T(c)(l) 
through  (5)(A)  or  (c)(6)  through  (11). 
However,  if  the  person  otherwise  liable 
for  tax  under  this  section  is  the  seller  of 
the  CNG,  the  exemption  under  this 
section  applies  only  if,  by  the  time  of 
sale,  the  seller  receives  an  imexpired 
certificate  (as  described  in  this 
paragraph  (c))  fitjm  the  buyer  and  has 
no  reason  to  believe  any  information  in 
the  certificate  is  false. 

(2)  Certificate:  in  general.  The 
certificate  to  be  provided  by  a  buyer  of 


CNG  is  to  consist  of  a  statement  that  is 
signed  under  penalties  of  perjury  by  a 
person  with  authority  to  bind  the  buyer, 
should  be  in  substantially  the  same  form 
as  the  model  certificate  provided  in 
paragraph  (c)(4)  of  this  section,  and 
should  contain  all  information 
necessary  to  complete  the  model 
certificate.  A  new  certificate  must  be 
given  if  any  information  in  the  current 
certificate  changes.  The  certificate  may 
be  included  as  part  of  any  business 
records  normally  used  to  document  a 
sale.  The  certificate  expires  on  the 
earliest  of  the  following  dates: 

(i)  The  date  one  year  after  the  efiiective 
date  of  the  certificate  (which  may  be  no 
earlier  than  the  date  it  is  signed). 

(ii)  The  date  a  new  certificate  is 
provided  to  the  seller. 

(iii)  The  date  the  seller  is  notified  by 
the  Internal  Revenue  Service  or  the 
buyer  that  the  buyer's  right  to  provide 
a  certificate  has  been  withdrawn. 

(3)  Withdmwal  of  the  right  to  provide 
a  certificate.  The  Internal  Revenue 
Service  may  withdraw  the  right  of  a 
buyer  of  CNG  to  provide  a  certificate 
under  this  paragraph  (c)  if  the  buyer 
uses  CNG  to  which  a  certificate  applies 
in  a  taxable  use.  The  Internal  Revenue 
Service  may  notify  any  seller  to  whom 
the  buyer  has  provided  a  certificate  that 
the  buyer's  right  to  provide  a  certificate 
has  been  withdrawn. 

(4)  Model  certificate. 

Certificate  of  Peraon  Buying  Compressed 
Natural  Gas  (CNG)  for  a  Nontaxable  Use 

(To  support  tax-free  sales  of  CNG  under 
section  4041  of  the  Internal  Revenue  Code.) 


Name,  address,  and  employer  identification 
number  of  seller 


.  "Buyer")  certifies 


the  following  under  penalties  of  perjury: 

The  CNG  to  which  this  certificate  relates 
will  be  used  in  a  nontaxable  use. 

This  certificate  applies  to  the  following 
(complete  as  applicable): 

If  this  is  a  single  purchase  certificate,  check 
here and  enter 

1.  Invoice  or  delivery  ticket  number 


2. 


.(number  of  MCFs). 


If  this  is  a  certificate  covering  all  purchases 
under  a  specified  account  or  order  number, 
check  here and  enter: 

1.  Effective  date_ 

2.  Expiration  date . 


(period  not  to  exceed  1  year  after  the  effective 
date) 
3.  Buyer  account  or  order  number 


Buyer  will  not  claim  a  credit  or  refund 
under  section  6427  of  the  Internal  Revenue 
Code  for  any  CNG  to  which  this  certificate 
relates. 

Buyer  will  provide  a  new  certificate  to  the 
seller  if  any  information  in  this  certificate 
changes. 


Buyer  understands  that  if  Buyer  violates 
the  terms  of  this  certificate,  the  Internal 
Revenue  Service  may  withdraw  Buyer's  right 
to  provide  a  certificate. 

Buyer  has  not  been  notified  by  the  Internal 
Revenue  Service  that  its  right  to  provide  a 
certificate  has  been  withdrawn.  In  addition, 
the  Internal  Revenue  Service  has  not  notified 
Buyer  that  the  right  to  provide  a  certificate 
has  t)een  withdrawn  from  a  purchaser  to 
which  Buyer  sells  CNG  tax  free. 

Buyer  understands  that  the  fraudulent  use 
of  this  certificate  may  subject  Buyer  and  all 
parties  making  any  fraudulent  use  of  this 
certificate  to  a  fine  or  imprisonment,  or  both, 
together  with  the  costs  of  prosecution. 

Printed  or  typed  name  of  person  signing 


Title  of  person  signing 


Employer  identification  number 


Address  of  Buyer 


JMI 


Signature  and  date  signed 

(d)  Rate  of  tax.  The  rate  of  the  tax 
imposed  under  this  section  is  the  rate 
prescribed  by  section  4041(a)(3). 

(e)  Effective  date.  This  section  is 
effective  October  1, 1995. 

§48.4081-0    [Removed] 

Par.  7.  Section  48.4081-0  is  removed. 

Par.  8.  In  §48.4081-3,  paragraph 
(b)(1)  is  revised  to  read  as  follows: 

§  48.4081  -3    Gasoline  tax;  taxable  events 
other  than  removal  at  the  terminal  rack. 

*        •        *        •        • 

(b)  •  *  *  (1)  In  general  Except  as 
provided  in  §  48.4081-4  (relating  to 
gasoline  blendstocks)  and  paragraph 
(b)(2)  of  this  section  (relating  to  an 
exception  for  certain  refineries),  tax  is 
imposed  on  the  following  removals  of 
gasoline  from  a  refinery: 

(i)  The  removal  is  by  bulk  transfer  and 
the  refiner  or  the  owner  of  the  gasoline 
immediately  before  the  removal  is  not  a 
gasoline  registrant. 

(ii)  The  removal  is  at  the  rack. 

(iii)  After  September  30, 1995,  the 
removal  is  of  a  batch  of  gasohol  from  an 
approved  refinery  by  bulk  transfer  and 
the  refiner  treats  itself  with  respect  to 
the  removal  as  a  person  that  is  not 
registered  under  section  4101.  See 
§  48.4101-3.  For  the  rule  providing  that 
no  deposit  is  required  in  the  case  of  the 
tax  imposed  imder  this  paragraph 
(b)(l)(iii),  see  §40.6302(c)-l(e)(4)  of  this 
chapter.  For  the  rule  allowing 
inspections  of  facilities  where  gasohol  is 
produced,  see  section  4083. 

Par.  9.  Section  48.4081-6  is  revised  to 
read  as  follows: 

§48.4081-6    Gasoline  tax;  gasohol. 

(a)  Overview.  This  section  provides 
rules  for  determining  the  applicability 


of  reduced  rates  of  tax  on  a  removal  or 
entry  of  gasohol  or  of  gasoline  used  to 
produce  gasohol.  Rules  are  also 
provided  for  the  imposition  of  tax  on 
the  separation  of  gasoline  from  gasohol 
and  the  failure  to  use  gasoline  that  has 
been  taxed  at  a  reduced  rate  to  produce 
gasohol. 

(b)  Explanation  of  terms — (1) 
Alcohol — (i)  In  general;  source  of  the 
alcohol.  Except  as  provided  in 
paragraph  (b)(l)(ii)  of  this  section, 
alcohol  means  any  alcohol  that  is  not  a 
derivative  product  of  petroleum,  natural 
gas,  or  coal  (including  peat).  Thus,  the 
term  includes  methanol  and  ethanol 
that  are  not  derived  from  petroleum, 
natural  gas,  or  coal  (including  peat).  The 
term  also  includes  alcc^ol  produced 
either  within  or  outside  the  United 
States. 

(ii)  Proof  and  denaturants.  Alcohol 
does  not  include  alcohol  with  a  proof  of 
less  than  190  degrees  (determined 
without  regard  to  added  denaturants).  If 
the  alcohol  added  to  a  fuel/alcohol 
mixture  (the  added  alcohol)  includes 
impurities  or  denaturants,  the  volimie  of 
alcohol  in  the  mixture  is  determined 
under  the  following  rules: 

(A)  The  volume  of  alcohol  in  the 
mixture  includes  the  volume  of  any 
impurities  (other  than  added 
denattu'ants  and  any  fuel  with  which 
the  alcohol  is  mixed)  that  reduce  the 
purity  of  the  added  alcohol  to  not  less 
than  190  proof  (determined  without 
regard  to  added  denaturants). 

(B)  The  volume  of  alcohol  in  the 
mixture  includes  the  volume  of  any 
approved  denatiu'ants  that  reduce  the 
piuity  of  the  added  alcohol,  but  only  to 
the  extent  that  the  volume  of  the 
approved  denaturants  does  not  exceed 
five  percent  of  the  volume  of  the  added 
alcohol  (including  the  approved 
denatiu-ants).  If  the  volume  of  the 
approved  denaturants  exceeds  five 
percent  c^  the  volume  of  the  added 
alcohol,  the  excess  over  five  percent  is 
considered  part  of  the  nonalcohol 
content  of  the  mixtiu*. 

(C)  For  purposes  of  this  paragraph 
(b)(l)(ii),  approved  denaturants  are  any 
denaturants  (including  gasoline  and 
nonalcohol  fuel  denaturants)  that 
reduce  the  purity  of  the  added  alcohol 
and  are  added  to  such  alcohol  under  a 
formula  approved  by  the  Secretary. 

(iii)  Products  derived  from  alcohol.  If 
alcohol  described  in  paragraphs  (b)(l)(i) 
and  (ii)  of  this  section  has  been 
'  chemically  transformed  in  producing 
another  product  (that  is,  the  alcohol  is 
no  longer  present  as  a  separate  chemical 
in  the  other  product)  and  there  is  no 
significant  loss  in  the  energy  content  of 
the  alcohol,  any  mixture  containing  the 
product  includes  the  volume  of  alcohol 


used  to  produce  the  product.  Thus,  for 
example,  a  mixture  of  gasoline  and  ethyl 
tertiary  butyl  ether  (ETBE),  or  of 
gasoline  and  methyl  tertiary  butyl  ether 
(MTBE),  includes  any  alcohol  described 
in  paragraphs  (b)(l)(i)  and  (ii)  of  this 
section  that  is  used  to  produce  the  ETBE 
or  MTBE,  respectively,  in  a  chemical 
reaction  in  which  there  is  no  significant 
loss  in  the  energy  content  of  the  alcohol. 

(2)  Gasohol— (\)  In  general— (A] 
Gasohol  is  a  mixture  of  gasoline  and 
alcohol  that  is  10  percent  gasohol,  7.7 
percent  gasohol,  or  5.7  jwrcent  gasohol. 
The  determination  of  whether  a 
particular  mixture  is  10  percent  gasohol, 
7.7  percent  gasohol,  or  5.7  percent 
gasohol  is  made  on  a  batch-by-batch 
basis.  A  batch  of  gasohol  is  a  discrete 
mixture  of  gasoline  and  alcohol. 

(B)  If  a  particular  mixture  is  produced 
within  the  hulk  transfer/terminal  system 
(for  example,  at  a  refinery),  the 
determination  of  whether  the  mixture  is 
gasohol  is  made  at  the  time  of  the 
taxable  removal  or  entry  of  the  mixture. 

(C)  If  a  particular  mixture  is  produced 
outside  of  the  bulk  transfer/terminal 
system  (for  example,  by  splash  blending 
after  the  gasoline  has  been  removed 
from  the  terminal  at  the  rack),  the 
determination  of  whether  the  mixture  is 
gasohol  is  made  immediately  after  the 
mixture  is  produced.  In  such  a  case,  the 
contents  of  the  batch  typically 
correspond  to  a  gasoline  meter  delivery 
ticket  and  an  alcohol  meter  delivery 
ticket,  each  of  which  shows  the  number 
of  gallons  of  liquid  delivered  into  the 
mixtiwe.  The  volume  of  each  component 
in  a  batch  (without  adjustment  for 
temperature)  ordinarily  is  determined 
by  the  number  of  metered  gallons 
shown  on  the  delivery  tickets  for  the 
gasoline  and  alcohol  delivered. 
However,  if  metered  gallons  of  gasoline 
and  alcohol  are  added  to  a  tank  already 
containing  more  than  a  minor  amount  of 
liquid,  the  determination  of  whether  a 
batch  satisfies  the  alcohol-content 
requirement  will  be  made  by  taking  into 
account  the  amount  of  alcohol  and  non- 
alcohol fuel  contained  in  the  liquid 
already  in  the  tank.  Ordinarily,  any 
amount  in  excess  of  0.5  percent  of  the 
capacity  of  the  tank  will  not  be 
considered  minor. 

(ii)  10  percent  gasohol — (A)  In 
general.  A  batch  of  gasoline/alcohol 
mixture  is  10  percent  gasohol  if  it 
contains  at  least  9.8  percent  alcohol  by 
volume,  without  roimding. 

(B)  Batches  containing  less  than  10 
percent  but  at  least  9.8  percent  alcohol. 
If  a  batch  of  mixture  contains  less  than 
10  percent  alcohol  but  at  least  9.8 
percent  alcohol,  without  rounding,  only 
a  portion  of  the  batch  is  considered  to 
be  10  percent  gasohol.  That  portion 


equals  the  number  of  gallons  of  alcohol 
in  the  batch  multiplied  by  10.  Any 
remaining  liquid  in  the  mixture  is 
excess  liquid. 

(iii)  7.7  percent  gasohol — (A)  In 
general.  A  batch  of  gasoline/alcohol 
mixture  is  7.7  percent  gasohol  if  it 
contains  less  than  9.8  percent  alcohol 
but  at  least  7.55  percent  alcohol  by 
volume,  without  rounding. 

(B)  Batches  containingless  than  7.7 
percent  but  at  least  7.55  percent 
alcohol.  If  a  batch  of  mixture  contains 
less  than  7.7  percent  alcohol  but  at  least 
7.55  percent  alcohol,  without  rounding, 
only  a  portion  of  the  batch  is  considered 
to  be  7.7  percent  gasohol.  That  portion 
equals  the  number  of  gallons  of  alcohol 
in  the  batch  multiplied  by  12.987.  Any 
remaining  liquid  in  the  mixture  is 
excess  liquid. 

(iv)  5.7  percent  gasohol — (A)  In 
general.  A  batch  of  gasoline/alcohol 
mixture  is  5.7  percent  gasohol  if  it 
contains  less  than  7.55  percent  alcohol 
but  at  least  5.59  percent  alcohol  by 
volimie,  without  rounding. 

(B)  Batches  containingless  than  5,7 
percent  but  at  least  5.59  percent 
alcohol.  If  a  batch  of  mixture  contains 
less  than  5.7  percent  alcohol  but  at  least 
5.59  percent  alcohol,  without  rounding, 
only  a  portion  of  the  batch  is  considered 
to  he  5.7  percent  gasohol.  That  portion 
equals  the  number  of  gallons  of  alcohol 
in  the  batch  multiplied  by  17.544.  Any 
remaining  liquid  in  the  mixture  is 
excess  liquid. 

(v)  Tax  on  excess  liquid.  If  tax  was 
imposed  on  the  excess  liquid  in  any 
gasohol  at  the  gasohol  production  tax 
rate  (as  defined  in  paragraph  (e)(1)  of 
this  section),  the  excess  liquid  in  the 
batch  is  considered  to  be  gasoline  with 
respect  to  which  there  is  a  failure  to 
blend  into  gasohol  for  purposes  of 
paragraph  (f)  of  this  section.  If  tax  was 
imposed  on  the  excess  liquid  at  the  rate 
of  tax  described  in  section  4081(a).  a 
credit  or  refund  imder  section  6427(f)  is 
not  allowed  with  respect  to  the  excess  " 
Uquid. 

(vi)  Examples.  The  following 
examples  illustrate  this  paragraph  (b)(2). 
In  these  examples,  a  gasohol  blender 
creates  a  gasoline/alcohol  mixture  by 
pumping  a  specified  amount  of  gasoline 
into  an  empty  tank  and  then  adding  a 
specified  amoimt  of  alcohol. 

Example  I.  Mixtures  containing  exactly  10 
percent  alcohol.  The  applicable  delivery 
tickets  show  that  the  mixture  is  made  with 
7200  metered  gallons  of  gasoline  and  800 
metered  gallons  of  alcohol.  Accordingly,  the 
mixtiue  contains  10  percent  alcohol  (as 
determined  based  on  the  delivery  tickets 
provided  to  the  blender)  and  qualifies  as  10 
percent  gasohol. 

Example  2.  Mixtures  containing  less  than 
10  percent  alcohol  but  at  least  9.8  percent 
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alcohol.  The  applicable  delivery  tickets  show 
that  the  mixture  is  made  with  7205  metered 
gallons  of  gasoline  and  795  metered  gallons 
of  alcohol.  Because  the  mixture  contains  less 
than  10  percent  alcohol,  but  more  than  9.8 
percent  alcohol  (as  determined  based  on  the 
delivery  tickets  provided  to  the  blender), 
7950  gallons  of  the  mixture  qualify  as  10 
percent  gasohol.  If  tax  was  imposed  on  the 
gasoline  in  the  mixture  at  the  gasohol 
production  rate  applicable  to  10  percent 
gasohol,  the  remaining  SO  gallons  of  the 
mixture  (the  excess  liquid)  are  treated  as 
gasoline  with  respect  to  which  there  was  a 
bilure  to  blend  into  gasohol  for  purposes  of 
paragraph  (f)  of  this  section.  If  tax  was 
imp^ed  on  the  gasoline  in  the  mixture  at  the 
rate  of  tax  described  in  section  4081(a),  a 
credit  or  refund  under  section  6427(f)  is 
allowed  only  with  respect  to  7155  gallons  of 
gasoline. 

Example  3.  Mixtures  containing  less  than 
5.59  percent  alcohol.  The  applicable  delivery 
tickets  show  that  the  mixture  is  made  with 
7568  metered  gallons  of  gasoline  and  436 
metered  gallons  of  alcohol.  Because  the 
mixture  contains  only  5.45  percent  alcohol 
(as  determined  based  on  the  delivery  tickets 
provided  to  the  blender),  the  mixture  does 
not  qualify  as  gasohol. 

(3)  Gasohol  blender.  Gasohol  blender 
means  any  person  that  regularly  buys 
gasoline  and  alcohol  and  produces 
gasohol  for  use  in  its  trade  or  business 
or  for  resale. 

(4)  Registered  gasohol  blender. 
Registered  gasohol  blender  means  a 
person  that  is  registered  under  section 
4101  as  a  gasohol  blender. 

(c)  Rate  of  tax  on  gasoline  removed  or 
entered  for  gasohol  production — ( 1 )  In 
general.  The  rate  of  tax  imposed  on 
gasoline  under  §48.408  l-2(b)  (relating 
to  tax  imposed  at  the  terminal  rack), 
§48.4081-3(b)(l)  (relating  to  tax 
imposed  at  the  refinery),  or  §  48.4081- 
3(c)(1)  (relating  to  tax  imposed  on 
entries)  is  the  gasohol  production  tax 
rate  if— 

(i)  The  person  liable  for  tax  under 
§48.4081-2(c)(l)  (the  position  holder), 
§48.4081-3{b)(3)  (the  refiner),  or 
§48.4081-3(c)(2)  (the  enterer)  is  a 
taxable  fuel  registrant  and  a  registered 
gasohol  blender,  and  such  person 
produces  gasohol  with  the  gasoline 
within  24  hotus  after  removing  or 
entering  the  gasoline;  or 

(ii)  The  gasoline  is  sold  in  connection 
with  the  removal  or  entry,  the  person 
liable  for  tax  under  §48.4081-2(c)(l) 
(the  position  holder),  §48.4081-3(b)(3) 
(the  refiner),  or  §  48.4081-3(c)(2)  (the 
enterer)  is  a  taxable  fuel  registrant  and 
the  person,  at  the  time  of  the  sale, — 

(A)  Has  an  unexpired  certificate  (as 
described  in  paragraph  (c)(2)  of  this 
section)  from  the  buyer,  and 

(B)  Has  no  reason  to  believe  that  any 
information  in  the  certificate  is  false. 

(2)  Certificate— ii)  In  general.  The 
certificate  referred  to  in  paragraph 


(c)(l)(ii)(A)  of  this  section  is  a  statement 
that  is  to  be  provided  by  a  registered 
gasohol  blender  that  is  signed  under 
penalties  of  perjvuy  by  a  person  with 
authority  to  bind  the  registered  gasohol 
blender,  is  in  substantially  the  same 
form  as  the  model  certificate  provided 
in  paragraph  (c){2)(ii)  of  this  section, 
and  contains  all  information  necessary 
to  complete  such  model  certificate.  A 
new  certificate  must  be  given  if  any 
information  in  the  current  certificate 
changes.  The  certificate  may  be 
included  as  part  of  any  business  records 
normally  used  to  doounent  a  sale.  The 
certificate  expires  on  the  earliest  of  the 
following  dates: 

(A)  The  date  one  year  after  the 
effective  date  of  the  certificate  (which 
may  be  no  earlier  than  the  date  it  is 
signed). 

(B)  The  date  the  registered  gasohol 
blender  provides  a  new  certificate  to  the 
seller. 

(C)  The  date  the  seller  is  notified  by 
the  Internal  Revenue  Service  or  the 
gasohol  blender  that  the  gasohol 
blender's  registration  has  been  revoked 
or  suspended. 

(ii)  Model  certificate. 

Certificate  of  Registered  Gasohol  Blender 

(To  support  sales  of  gasoline  at  the  gasohol 
production  tax  rate  under  section  4081(c)  of 
the  Internal  Revenue  Code) 


Name,  address,  and  employer  identification 
number  of  seller 

(Buyer)  certifies  the 

following  under  penalties  of  perjury: 

Buyer  is  registered  as  a  gasohol  blender 
with  registration  number 


Buyer's  registration  has  not  been  suspended 
or  revoked  by  the  Internal  Revenue  Service. 

The  gasoline  bought  under  this  certificate 
will  be  used  by  Buyer  to  produce  gasohol  (as 
defined  in  §  48.4081-6(b)  of  the 
Manufacturers  and  Retailers  Excise  Tax 
Regulations)  within  24  hours  after  buying  the 
gasoline. 

Type  of  gasohol  Buyer  will  produce  (check 
one  only): 

10%  gasohol 

7.7%  gasohol 

5.7%  gasohol 

If  the  gasohol  the  Buyer  will  produce  will 
contain  ethanol,  check  here: 

This  certificate  applies  to  the  following 
(complete  as  applicable): 

If  this  is  a  single  purchase  certificate,  check 
here and  enter: 

1.  Account  number 

2.  Number  of  gallons 


If  this  is  a  certificate  covering  all  purchases 
under  a  specified  account  or  order  number, 
check  here and  enter: 

1.  Effective  date . 


2.  Expiration  date 

(period  not  to  exceed  1  year  after  the  effective 
date) 

3.  Buyer  account  or  order  number 


Buyer  will  not  ciaim  a  credit  or  refund 
under  section  6427(f)  of  the  Internal  Revenue 
Code  for  any  gasoline  covered  by  this 
certificate. 

Buyer  agrees  to  provide  seller  with  a  new 
certificate  if  any  information  on  this 
certificate  changes. 

Buyer  understands  that  Buyer's  registration 
may  be  revoked  if  the  gasoline  covered  by 
this  certificate  is  resold  or  is  used  other  than 
in  Buyer's  production  of  the  type  of  gasohol 
identified  above. 

Buyer  will  reduce  any  alcohol  mixture 
credit  under  section  40(b)  by  an  amount 
equal  to  the  benefit  of  the  gasohol  production 
tax  rate  under  section  4081(c)  for  the  gasohol 
to  which  this  certificate  relates. 

Buyer  understands  that  the  fraudulent  use 
of  this  certificate  may  subject  Buyer  and  all 
parties  making  any  fraudulent  use  of  this 
certificate  to  a  fine  or  imprisonment,  or  both, 
together  with  the  costs  of  prosecution. 

Printed  or  typed  name  of  person  signing 

Title  of  person  signing 


Employer  identification  number 


Address  of  Buyer 


Signature  and  date  signed 

(iii)  Use  of  Form  637  or  letter  of 
registration  as  a  gasohol  blender's 
certificate  prohibited.  A  copy  of  the 
certificate  of  registry  (Form  637)  or  letter 
of  registration  issued  to  a  gasohol 
blender  by  the  Internal  Revenue  Service 
is  not  a  gasohol  blender's  certificate 
described  in  paragraph  (c)(2)(ii)  of  this 
section. 

(d)  Rate  of  tax  on  gasohol  removed  or 
entered.  The  rate  of  tax  imposed  on 
removals  or  entries  of  any  gasohol  under 
§§48.4081-2(b).  48.4081-3(b)(l).  and 
48.4081-3(c)(l)  is  the  gasohol  tax  rate. 
The  rate  of  tax  imposed  on  removals 
and  entries  of  excess  liquid  described  in 
paragraph  (b)(2)  of  this  section  is  the 
rate  of  tax  applicable  to  gasoline  imder 
section  4081(a). 

(e)  Tax  rates— [1]  Gasohol  production 
tax  rate.  The  gasohol  production  tax  rate 
is  the  applicable  rate  of  tax  determined 
under  section  4081(c)(2)(A). 

(2)  Gasohol  tax  rate.  The  gasohol  tax 
rate  is  the  applicable  alcohol  mixture 
rate  determined  under  section 
4081(c)(4)(A). 

(f)  Later  separation  and  failure  to 
blend— {1)  Later  separation — (i) 
Imposition  of  tax.  A  tax  is  imposed  on 
the  removal  or  sale  of  gasoline  separated 
from  gasohol  with  respect  to  which  tax 
was  imposed  at  a  rate  described  in 
paragraph  (e)  of  this  section  or  viath 
respect  to  which  a  credit  or  payment 
was  allowed  or  made  by  reason  of 
section  6427(f)(1). 

(ii)  Liability  for  tax.  The  person  that 
owns  the  gasohol  at  the  time  gasoline  is 


separated  from  the  gasohol  is  liable  for 
the  tax  imposed  under  paragraph 
(f)(l)(i)  of  this  section. 

(iii)  Rate  of  tax.  The  rate  of  tax 
imposed  imder  paragraph  (f)(l)(i)  of  this 
section  is  the  difference  between  the 
rate  of  tax  applicable  to  gasoline  not 
described  in  this  section  and  the 
applicable  gasohol  production  tax  rate. 

(2)  Failure  to  blend — (i)  Imposition  of 
tax.  Tax  is  imposed  on  the  entry, 
removal,  or  sale  of  gasoline  (including 
excess  liquid  described  in  paragraph 
(b)(2)  of  this  section)  with  respect  to 
which  tax  was  imposed  at  a  gasohol 
production  tax  rate  if — 

(A)  The  gasoline  was  not  blended  into 
gasohol;  or 

(B)  The  gasoUne  was  blended  into 
gasohol  but  the  gasohol  production  tax 
rate  applicable  to  the  type  of  gasohol 
produced  is  greater  than  the  rate  of  tax 
originally  imposed  on  the  gasoline. 

(li)  Liability  for  tax.  (A)  In  the  case  of 
gasoline  with  respect  to  which  tax  was 
imposed  at  the  gasohol  production  tax 
rate  under  paragraph  (c)(l)(i)  of  this 
section,  the  person  liable  for  the  tax 
imposed  by  paragraph  (f)(2)(i)  of  this 
section  is  die  person  that  was  liable  for 
tax  on  the  entry  or  removal. 

(B)  In  the  case  of  gasoline  with  respect 
to  which  tax  was  imposed  at  the  gasohol 
production  tax  rate  under  paragraph 
(c)(l)(ii)  of  this  section,  the  person  that 
bought  the  gasoline  in  connection  with 
the  entry  or  removal  is  liable  for  the  tax 
imposed  under  paragraph  (f)(2)(i)  of  this 
section. 

(iii)  Rate  of  tax.  The  rate  of  tax 
imposed  on  gasoline  described  in 
paragraph  (f)(2)(i)(A)  of  this  section  is 
the  difference  between  the  rate  of  tax 
applicable  to  gasoline  not  described  in 
this  section  and  the  rate  of  tax 
previously  imposed  on  the  gasoline.  The 
rate  of  tax  imposed  on  gasoline 
described  in  paragraph  (f)(2)(i)(B)  of  this 
section  is  the  difference  between  the 
gasohol  production  tax  rate  applicable 
to  the  type  of  gasohol  produced  and  the 
rate  of  tax  previously  imposed  on  the 
gasoline. 

(iv)  Example.  The  following  example 
illustrates  this  paragraph  (f)(2): 

Example,  (i)  A  registered  gasohol  blender 
bought  gasoline  in  connection  with  a  removal 
described  in  paragraph  (c)(l)(ii)  of  this 
section.  Based  on  the  blender's  certification 
(described  in  paragraph  (c)(2)  of  this  section) 
that  the  blender  would  produce  10  percent 
gasohol  with  the  gasoline,  tax  at  the  gasohol 
production  tax  rate  applicable  to  10  percent 
gasohol  was  imposed  on  the  removal. 

(ii)  The  blender  then  produced  a  mixture 
by  splash  blending  in  a  tank  holding 
approximately  8000  gallons  of  mixture.  The 
applicable  delivery  tickets  show  that  the 
mixture  was  blended  by  first  pimiping  7220 
metered  gallons  of  gasoline  into  the  empty 


tank,  and  then  pumping  780  metered  gallons 
of  alcohol  into  the  tank.  Because  the  mixture 
contains  9.75  percent  alcohol  (as  determined 
based  on  the  aelivery  tickets  provided  to  the 
blender)  the  entire  mixture  qualifies  as  7.7 
percent  gasohol,  rather  than  10  percent 
gasohol. 

(iii)  Because  the  7220  gallons  of  gasoline 
were  taxed  at  the  gasohol  production  tax  rate 
applicable  to  10  percent  gasohol  but  the 
gasoline  was  blended  into  7.7  percent 
gasohol,  a  feilure  to  blend  has  occurred  with 
respect  to  the  gasoline.  As  the  person  that 
bought  the  gasoline  in  connection  with  the 
taxable  removal,  the  blender  is  liable  for  the 
tax  imposed  under  paragraph  (f)(2)(i)  of  this 
section.  The  amount  of  tax  imposed  is  the 
difference  between — 

(A)  7220  gallons  times  the  gasohol 
production  tax  rate  applicable  to  7.7  percent 
gasohol;  and 

(B)  7220  gallons  times  the  gasohol 
production  tax  rate  applicable  to  10  percent 
gasohol. 

(iv)  Because  the  gasohol  does  not  contain 
exactly  7.7  percent  alcohol,  the  benefit  of  the 
gasohol  production  tax  rate  with  respect  to 
the  alcohol  is  less  than  the  amount  of  the 
alcohol  mixture  credit  under  section  40(b) 
(determined  before  the  application  of  section 
40(c)).  Accordingly,  the  blender  may  be 
entitled  to  claim  an  alcohol  mixture  credit  for 
the  alcohol  used  in  the  gasohol.  Under 
section  40(c),  however,  the  amount  of  the 
alcohol  mixture  credit  must  be  reduced  to 
take  into  account  the  benefit  provided  with 
respect  to  the  alcohol  by  the  gasohol 
production  tax  rate. 

(g)  Effective  date.  This  section  is 
effective  August  7. 1995. 

Par.  10.  Section  48.4081-7  is 
amended  as  follows: 

1.  The  heading  for  §  48.4081-7  is 
revised. 

2.  In  paragraphs  (a)  and  (b),  the 
language  "gasoline"  is  removed  each 
place  it  appears  and  "taxable  fuel"  is 
added  in  its  place. 

3.  Paragraphs  (b)(4)  and  (c)(1)  are 
revised. 

4.  In  paragraph  (c)(2),  the  language 
"gasoline"  is  removed  each  place  it 
appears  and  "taxable  fuel"  is  added  in 
its  place. 

5.  Paragraph  (c)(3)  is  revised. 

6.  In  paragraphs  (c)(4){i)(A)  and  (B), 
(ii)(A)  and  (B),  and  (iii),  the  language 
"gasoline"  is  removed  each  place  it 
appears  and  "taxable  fuel"  is  added  in 
its  place. 

7.  In  paragraph  (c)(4)(iv)(A),  the 
language  "(or  such  other  model 
statement  as  the  Commissioner  may 
prescribe}"  is  added  immediately  after 
"paragraph  (c){4)(iv)(B)  of  this  section". 

8.  In  paragraph  (c)(4)(iv)(B): 

a.  The  descnption  of  line  4  is  revised 
to  read:  "Volume  and  type  of  taxable 
fuel  sold". 

b.  In  the  first  paragraph  following  line 
4  the  language  "gasoline"  is  removed 
and  "taxable  fuel"  is  added  in  its  place. 


9.  Paragraph  (c)(5)  is  removed. 

10.  Paragraph  (d)  is  revised. 

11.  Paragraph  (f).  Example  1, 
paragraph  (i),  is  amended  by: 

a.  Removing  the  language  "1993"  in 
the  first  and  fourth  sentences  and 
adding  "1996"  in  its  place. 

b.  Removing  the  language  "paragraph 
(c)(2)"  and  adding  "paragraph  (c)"  in  its 
place. 

12.  Paragraph  (f),  Example  1, 
paragraph  (ii),  is  amended  by  removing 
the  language  "1993"  in  the  first  and 
second  sentences  and  adding  "1996"  in 
its  place. 

13.  Paragraph  (g)  is  revised. 
The  revisions  read  as  followrs: 

§  48.4081-7  Taxable  fuel;  conditions  for 
refunds  of  taxable  fuel  tax  undw  section 
4061  (e). 

•  •        •        *        • 

(b)*  *  • 

(4)  The  person  that  paid  the  first  tax 
to  the  government  has  met  the  reporting 
requirements  of  paragraph  (c)  of  this 
section. 

(c)  *  *  *  (1)  Reporting  by  persons 
paying  the  first  tax.  Except  as  provided 
in  paragraph  {c){3)  of  this  section,  the 
person  that  paid  the  first  tax  under 

§  48.4081-3  (the  first  taxpayer)  must  file 
a  report  that  is  in  substantially  the  same 
form  as  the  model  report  provided  in 
paragraph  (c)(2)  of  this  section  (or  such 
other  model  report  as  the  Commissioner 
may  prescribe)  and  contains  all 
information  necessary  to  complete  such 
model  report  (the  first  taxpayer's 
report).  A  firet  taxpayer's  report  must  be 
filed  with  the  return  to  which  the  report 
relates  (or  at  such  other  time,  or  in  such 
other  manner,  as  prescribed  by  the 
Commissioner). 

•  •        *        •        • 

(3)  Optional  reporting  for  certain 
taxable  events.  Paragraph  (c)(1)  of  this 
section  does  not  apply  with  respect  to 
a  tax  imposed  under  §  48.4081-2 
(removal  at  a  terminal  rack).  §48.4081- 
3(c)(l)(ii)  (nonbulk  entries  into  the 
United  States),  or  §  48.4081-3(g) 
(removals  or  sales  by  blenders). 
However,  if  the  person  liable  for  the  tax 
expects  that  another  tax  will  be  imposed 
imder  section  4081  with  respect  to  the 
taxable  fuel,  that  person  should  (but  is 
not  required  to)  file  a  first  taxpayer's 
report. 
***** 

(d)  Form  and  content  of  claim— {1)  In 
general.  The  following  rules  apply  to 
claims  for  refund  under  section  4081(e): 

(i)  The  claim  must  be  made  by  the 
person  that  paid  the  second  tax  to  the 
government  and  must  include  all  the 
information  described  in  paragraph 
(d)(2)  of  this  section. 
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(ii)  The  claim  must  be  made  on  Form 
8849  (or  such  other  form  as  the 
Commissioner  may  designate)  in 
accordance  with  the  instructions  on  the 
form.  The  form  should  be  marked 
Section  4081(e)  Claim  at  the  top. 
Section  4081(e)  claims  must  not  be 
included  with  a  claim  for  a  refund 
under  any  other  provision  of  the 
Internal  Revenue  Code. 

(2)  Information  to  be  included  in  the 
claim.  Each  claim  for  a  refund  imder 
section  4081(e)  must  contain  the 
following  information  with  respect  to 
the  taxable  fuel  covered  by  the  claim: 

(i)  Volume  and  type  of  taxable  fuel. 

(ii)  Date  on  which  the  claimant 
inciured  the  tax  liabiUty  to  which  this 
claim  relates  (the  second  tax). 

(iii)  Amount  of  second  tax  that 
claimant  paid  to  the  government  and  a 
statement  that  claimant  has  not 
included  the  amount  of  this  tax  in  the 
sales  price  of  the  taxable  fuel  to  which 
this  claim  relates  and  has  not  collected 
that  amount  from  the  person  that  bought 
the  taxable  fuel  from  claimant. 

(iv)  Name,  address,  and  employer 
identification  number  of  the  person  that 
paid  the  first  tax  to  the  government. 

(v)  A  copy  of  the  first  taxpayer's 
report  that  relates  to  the  taxable  fuel 
covered  by  the  claim. 

(vi)  If  the  taxable  fuel  covered  by  the 
claim  was  bought  other  than  from  the 
first  taxpayer,  a  copy  of  the  statement  of 
subsequent  seller  that  the  claimant 
received  with  respect  to  that  taxable 
fiiel. 
»        •        •        *        » 

(g)  Effective  date.  This  section  is 
effective  in  the  case  of  taxable  fuel  with 
respect  to  which  the  first  tax  is  imposed 
after  September  30, 1995. 

Par.  11.  Section  48.4101-3  is  added  to 
read  as  follows: 

$48.4101-^    RaglstTation. 

(a)  A  refiner  that  is  registered  imder 
section  4101  may  treat  itself  with 
respect  to  the  bulk  removal  of  any  batch 
of  gasohol  from  its  refinery  as  a  person 
that  is  not  registered  under  section 
4101.  See  §48.4081-3(b)(l)(iii). 

(b)  This  section  is  effective  October  1. 
1995. 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  12.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 
AudiiMity:  26  U.S.C  7805. 

§602.101    [AnMnded] 

Par.  13.  In  §602.101,  paragraph  (c)  is 
amended  by  removing  the  entry  for 
48.4041-21  from  the  table  and  adding 


the  entry  "48.4041-21 1545-1270"  in 

numerical  order  to  the  table. 
Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 

Approved:  July  25, 1995. 
Leslie  Samuek, 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  95-19284  Filed  8-4-95;  8:45  am) 
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26  CFR  Part  301 

[TD8610] 

RIN1545-APM 

Taxable  Mortgage  Pools 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  taxable  mortgage 
pools.  This  action  is  necessary  because 
of  changes  made  to  the  law  by  the  Tax 
Reform  Act  of  1986.  The  final 
regulations  provide  guidance  to  entities 
for  determining  whether  they  are  subject 
to  the  taxable  mortgage  pool  rules. 
EFFECTIVE  DATE:  These  regulations  are 
efiiective  September  6, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arnold  P.  Golub  or  Marshall  D.  Feiring, 
(202)  622-3950  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

A  notice  of  proposed  rulemaking  (FI- 
55-91)  under  section  7701(i)  of  the 
Internal  Revenue  Code  was  published  in 
the  Federal  Register  on  December  23, 
1992  (57  FR  61029).  Written  comments 
relating  to  this  notice  were  received,  but 
no  pubhc  hearing  was  requested  or 
.held.  After  consideration  of  the 
comments,  the  proposed  regulations 
under  section  7701(i)  are  adopted  as 
revised  by  this  Treasury  decision. 

Explanation  of  Provisions 

Section  301.7701(i)-l(c)(l)— Basis  Used 
To  Determine  the  Composition  of  an 
Entity's  Assets 

Among  other  requirements,  to  be 
classified  as  a  taxable  mortgage  pool, 
substantially  all  of  an  entity's  assets 
must  consist  of  debt  obligations,  and 
more  than  50  percent  of  tiiose  debt 
obligations  must  consist  of  real  estate 
mortgages  (or  interests  therein).  Under 
the  proposed  regulations,  an  entity  must 
apply  these  tests  using  the  tax  bases  of 
its  assets.  One  commentator,  however, 
suggested  that  the  entity  should  have 
the  choice  of  using  either  the  tax  bases 
of  its  assets  or  the  fair  market  value  of 
its  assets.  The  IRS  and  Treasury  believe 


that  using  fair  market  value  for  the  asset 
composition  tests  creates  uncertainty 
and  administrative  difficulties.  The  final 
regulations,  therefore,  retain  the  rule  in 
the  proposed  regulations. 

Section  301 .  7701  (i)-l  (cK5}— Seriously 
Impaired  Real  Estate  Mortgages  Not 
Treated  as  Debt  Obligations 

Under  the  proposed  regulations,  real 
estate  mortgages  that  are  seriously 
impaired  are  not  treated  as  debt 
obligations  for  purposes  of  the  asset 
composition  tests.  Whether  real  estate 
mortgages  are  seriously  impaired 
generally  depends  on  all  the  facts  and 
drciunstances.  The  proposed 
regulations,  however,  provide  two  safe 
harbors.  Under  those  provisions, 
whether  mortgages  are  seriously 
impaired  depends  only  on  the  number 
of  days  the  payments  on  the  mortgages 
are  delinquent  (more  than  89  days  for 
single  family  residential  real  estate 
mortgages  and  more  than  59  days  for 
multi-family  residential  and  commercial 
real  estate  mortgages).  The  safe  harbors 
are  not  available,  however,  if  an  entity 
is  receiving  or  anticipates  receiving 
certain  payments  on  the  mortgages  such 
as  payments  of  principal  and  interest 
that  are  substantial  and  relatively 
certain  as  to  amount. 

Several  commentators  have  asked  for 
additional  safe  harbors  based  on  factors 
other  than  the  niunber  of  days  a 
mortgage  is  delinquent.  For  example, 
one  suggested  a  safe  harbor  for 
mortgages  having  excessively  high  loan 
to  value  ratios.  Others  suggested  a  safe 
harbor  for  mortgages  that  are  purchased 
at  a  substantial  discoimt. 

The  final  regulations  retain, 
unchanged,  the  safe  harbors  of  the 
proposed  regulations.  The  IRS  and 
Treasury  believe  that  no  single  factor  is 
as  clear  an  indication  that  a  mortgage  is 
seriously  impaired  as  days  delinquent. 
For  example,  a  mortgage  may  be 
purchased  at  a  discount  for  a  variety  of 
reasons,  some  of  which  bear  no  relation 
to  the  quality  of  the  mortgage.  To 
provide  further  guidance,  however,  the 
final  regulations  list  some  of  the  facts 
and  circumstances  that  should  be 
considered  in  determining  whether  a 
mortgage  is  seriously  impaired. 

Another  commentator  nas  criticized 
the  safe  harbors  because  they  are 
imavailable  if  an  entity  anticipates 
receiving  certain  payments  on  a 
delinquent  mortgage.  The  commentator 
is  concerned  that  a  test  based  on 
whether  an  entity  anticipates  receiving 
payments  on  a  mortgage  is  both 
subjective  and  open-ended.  To  address 
this  concern,  the  final  regulations  create 
a  new  rule,  under  which  if  an  entity 
makes  reasonable  efforts  to  resolve  a 


mortgage  and  fails  to  do  so  within  a 
designated  time,  then  the  entity  is 
treated  as  not  having  anticipated 
receiving  payments  on  the  mortgage. 

Section  301.7701(i}-l(d)(3)(ii}— 
Obligations  Secured  by  Other 
Obligations  Treated  as  Principally 
Secured  by  Real  Property 

Under  the  proposed  regulations,  an 
obligation  is  treated  as  a  real  estate 
mortgage  if  it  is  principally  secured  by 
an  interest  in  real  property.  Whether  an 
obbgation  is  principally  secured  by  an 
interest  in  real  property  ordinarily 
depends  on  the  value  of  the  real 
property  relative  to  the  amount  of  the 
obligation.  The  proposed  regulations 
also  provide  that  an  obligation  secujed 
by  real  estate  mortgages  is  treated  as  an 
obligation  secured  by  an  interest  in  real 
property.  That  obligation,  therefore,  may 
itseU  qualify  as  a  real  estate  mortgage. 

The  final  regulations  retain  these 
rules  and  clarify  how  they  are  applied 
if  an  obligation  is  secured  by  both  real 
estate  mortgages  and  other  property. 
Under  the  final  regulations,  such  an 
obligation  is  treated  as  secuired  by  real 
property,  but  only  to  the  extent  of  the 
combined  value  of  the  real  estate 
mortgages  and  any  real  property  that 
secures  the  obligation. 

Section  301. 7701(i)-l(f)(3}— Certain 
Liquidating  Entities  Not  Treated  as 
Taxable  Mortgage  Pools 

The  proposed  regulations  provide  that 
an  entity  formed  to  liquidate  real  estate 
mortgages  is  not  treated  as  a  taxable 
mortgage  pool  if  the  entity  meets  foiur 
conditions.  One  condition  is  that  the 
entity  must  liquidate  within  three  years 
of  acquiring  its  first  asset.  If  the  entity 
fails  tb  liquidate  within  that  time,  then 
the  payments  the  entity  receives  on  its 
assets  must  be  paid  through  to  the 
holders  of  the  entity's  liabilities  in 
proportion  to  the  adjusted  issue  prices 
of  the  liabilities. 

One  commentator  has  asked  that  this 
condition  be  modified.  The 
commentator  suggested  that  either  the 
three-  year  liquidation  period  should  be 
extended  to  foiu'  years  or  an  entity 
should  have  to  liquidate  only  a  certain 
percentage  of  its  assets  withhi  the  three- 
year  period.  The  commentator 
alternatively  suggested  that  an  entity 
should  be  treated  as  meeting  the 
condition  if  it  satisfies  fifty  percent  of 
the  issue  price  of  each  of  its  liabilities 
using  liquidation  proceeds. 

The  final  regulations  retain  the  three- 
year  liquidation  rule.  The  IRS  and 
Treasury  believe  that  performing 
mortgages  that  conform  to  current 
imderwriting  standards  may  easily  be 
disposed  of  within  that  time.  Further, 


the  market  has  developed  to  the  point 
where  three  years  is  also  ample  time  to 
dispose  of  non-performing  mortgages. 
Mortgages  that  require  more  than  three 
years  for  disposal  are  more  likely  to  be 
seriously  impaired,  and  a  taxpayer  who 
holds  a  sufficient  quantity  can  avoid 
taxable  mortgage  pool  classification  by 
other  means.  The  final  regulations, 
therefore,  do  not  change  the  basic  rules 
in  the  proposed  regulations. 

Section  301. 7701-Ug}— Anti-Avoidance 
Rules 

An  anti-avoidance  role  in  the 
proposed  regulations  authorizes  the 
Commissioner  to  disregard  or  make 
other  adjustments  to  any  transaction  if 
the  transaction  is  entered  into  with  a 
view  to  achieving  the  same  economic 
effect  as  that  of  an  arrangement  subject 
to  section  7701(i)  while  avoiding  the 
application  of  that  section.  This 
authority  is  flexible,  and  among  other 
things,  includes  the  ability  to  override 
any  safe  harbOT  otherwise  available 
imder  the  regiilations.  The  final 
regulations  retain  the  anti-avoidance 
rule  and  provide  two  additional 
examples  illustrating  its  exercise. 

Section  301. 7701(i}-4— Certain 
Governmental  Entities  Not  Treated  as 
Taxable  Mortgage  Pools 

The  proposed  regulations  provide  that 
an  entity  is  not  classified  as  a  taxable 
mortgage  pool  if:  (1)  The  entity  issuing 
the  debt  obligations  is  a  State,  the 
District  of  Coliunbia,  or  a  political 
subdivision  vtrithin  the  meaning  of 
§  1.103-l(b),  or  is  empowered  to  issue 
obligations  on  behalf  of  one  of  the 
foregoing;  (2)  the  entity  issues  the  debt 
obligations  in  the  performance  of  a 
governmental  purpose;  and  (3)  the 
entity  holds  the  remaining  interest  in 
any  asset  that  supports  the  outstanding 
debt  obligations  until  those  obligations 
are  satisfied. 

Two  commentators  have  asked  that 
the  third  requirement  be  dropped 
because  it  prevents  a  govenunental 
entity  from  reselling  a  package  of 
mortgages.  The  IRS  and  Treasury 
believe,  however,  that  dropping  the 
requirement  is  inappropriate.  Typically, 
when  a  mortgage  pool  is  used  to  create 
multiple  class  debt,  tax  gains  in  excess 
of  economic  gains  are  generated  during 
the  early  part  of  the  pool's  life  and  tax 
losses  in  excess  of  economic  losses  are 
generated  during  the  latter  part  of  the 
pool's  life.  Without  the  third 
requirement,  a  governmental  entity  can 
hold  an  interest  in  the  pool  diuing  the 
early  period  and  then  convey  that 
interest  to  a  taxable  entity  during  the 
latter  period.  Moreover,  requiring  a 
governmental  entity  to  maintain  an 


interest  in  pool  assets  is  consistent  with 
the  second  requirement  that  debt 
obligations  supported  by  the  pool  are 
issued  in  performance  of  a 
governmental  purpose. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and. 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Piu^uant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Marshall  D.  Feiring  and 
Arnold  P.  Golub,  Office  of  Assistant 
Chief  Counsel  (Financial  Institutions 
and  Products),  and  Carol  E.  Schultze, 
formerly  of  that  office.  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

The  Office  of  Assistant  Chief  Coimsel 
(Financial  Institutions  and  Products) 
notes  v^th  sadness  the  passing  of  Susan 
E.  Overlander.  who  contributed 
significantly  to  this  project. 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  is  amended  by  adding  the 
following  citations  in  numerical  order  to 
read  as  follows: 

Authority:  26  U.S.C.  7805  *  *   * 
Section  301.7701(i)-l(g)(l)  also  issued 

under  26  U.S.C  7701(i)(2)(D). 
Section  301.7701(i)-4(b)  also  issued  under 

26  U.S.C.  7701(i)(3).  *  *  * 

Par.  2.  Sections  301.7701{i)-0  through 
301.7701(i)-4  are  added  to  read  as 
follows: 


r^ 
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S  301 .7701  OH)    Outline  of  taxable 
mortgage  pool  provisions. 

This  section  lists  the  major 
paragraphs  contained  in  §§  301. 7701  (i)- 
1  through  301. 7701(i)-4. 

§  301 .  7701  dhl    Definition  of  a  taxable 
mortgage  pool. 

(a)  Purpose. 

(b)  In  general. 

(c)  Asset  composition  tests. 

(1)  Determination  of  amount  of  assets. 

(2)  Substantially  all. 
(i)  In  general. 

(ii)  Safe  harbor. 

(3)  Equity  interests  in  pass-through 
arrangements. 

(4)  Treatment  of  certain  credit 
enhancement  contracts. 

(i)  In  general. 

(ii)  Credit  enhancement  contract  defined. 

(5)  Certain  assets  not  treated  as  debt 
obligations. 

(i)  In  general, 
(ii)  Safe  harbor. 

(A)  In  general. 

(B)  Payments  with  respect  to  a  mortgage 
defined. 

(C)  Eitity  treated  as  not  anticipating 
puyments. 

(d)  Real  estate  mortgages  or  interests 
therein  defined. 

(1)  In  general. 

(2)  Interests  in  real  property  and  real 
property  defined. 

(i)  In  general. 

(ii)  Manufectured  housing. 

(3)  Principally  secured  by  an  interest  in 
real  property. 

(i)  Tests  for  determining  whether  an 
obligation  is  principally  secured. 

(A)  The  80  percent  test 

(B)  Alternative  test. 

(ii)  Obligations  seoired  by  real  estate 
mortgages  (or  interests  therein),  or  by 
combinations  of  real  estate  mortgages  (or 
interests  therein]  and  other  assets. 

(A)  In  general. 

(B)  Example. 

(e)  Two  or  more  maturities. 

(1)  In  general. 

(2)  Obligations  that  are  allocated  credit  risk 
unequally. 

(3)  Examples. 

(f)  Relationship  test 

(1)  In  general. 

(2)  Payments  on  asset  obligations  defined. 

(3)  Safe  harbor  for  entities  formed  to 
liquidate  assets. 

(g)  Anti-avoidance  rules. 

(1)  In  general. 

(2)  Certain  investment  trusts. 

(3)  Examples. 

§301.7701(i)-2    Special  mles  for  portions  of 
entities. 

(a)  Portion  defined. 

(b)  Certain  assets  and  rights  to  assets 
disregarded. 

(1)  Credit  enhancement  assets. 

(2)  Assets  unlikely  to  service  obligations. 

(3)  Recourse. 

(c)  Portion  as  obligor. 

(1)  In  general. 

(2)  Ex^ple. 


§301.7701(i}-3    Effective  dates  and  duration 
of  taxable  mortgage  pool  classification. 

(a)  EffiBCtive  dates. 

(b)  Entities  in  existence  on  December  31, 
1991. 

(1)  In  general. 

(2)  Special  rule  for  certain  transfers. 

(3)  Related  debt  obligation. 
.   (4)  Example. 

(c)  Duration  of  taxable  mortgage  pool 
classification. 

(1)  Commencement  and  diuation. 

(2)  Testing  day  defined. 

§301.7701  (i)-4    Special  rules  for  certain 
entities. 

(a)  States  and  municipalities. 

(1)  In  general. 

(2)  Governmental  purpose. 

(3)  Determinations  by  the  Commissioner. 

(b)  REITs.  [Reserved] 

(c)  Subchapter  S  corporations. 

(1)  In  general. 

(2)  Portion  of  an  S  corporation  treated  as 
a  separate  corporation. 

f3Ol.77O10>-1    Definition  of  a  taxable 
mortgage  pod. 

(a)  Purpose.  This  section  provides 
rules  for  applying  section  7701  (i),  which 
defines  taxable  mortgage  pools.  Tlie 
purpose  of  section  7701  (i)  is  to  prevent 
income  generated  by  a  pool  of  real  estate 
mortgages  from  escaping  Federal 
income  taxation  when  the  pool  is  used 
to  issue  multiple  class  mortgage-backed 
securities.  The  regulations  in  this 
section  and  in  §§  301.7701(i)-2  through 
301.7701(i)-4  are  to  be  applied  in 
accordance  with  this  purpose.  The 
taxable  mortgage  pool  provisions  apply 
to  entities  or  portions  of  entities  that 
qualify  for  HEMIC  status  but  do  not  elect 
to  be  taxed  as  REMICs  as  well  as  to 
certain  entities  or  portions  of  entities 
that  do  not  qualify  for  REMIC  status. 

(b)  In  general.  (1)  A  taxable  mortgage 
pool  is  any  entity  or  portion  of  an  entity 
(as  defined  in  §  301.7701(i)-2)  that 
satisfies  the  requirements  of  section 
7701(i)(2)(A)  and  this  section  as  of  any 
testing  day  (as  defined  in  §  301.7701(1)- 
3(c)(2)).  An  entity  or  portion  of  an  entity 
satisfies  the  requirements  of  section 
7701(i)(2)(A)  and  this  section  if 
substantially  all  of  its  assets  are  debt 
obligations,  more  than  50  percent  of 
those  debt  obligations  are  real  estate 
mortgages,  the  entity  is  the  obUgor 
under  debt  obligations  with  two  or  more 
mattirities,  and  payments  on  the  debt 
obUgations  under  which  the  entity  is 
obligor  bear  a  relationship  to  payments 
on  the  debt  obligations  that  the  entity 
holds  as  assets. 

(2)  Paragraph  (c)  of  this  section 
provides  the  tests  for  detarmining 
whether  substantially  all  of  an  entity's 
assets  are  debt  obligations  and  for 
determining  whether  more  than  50 
percent  of  its  debt  obligations  are  real 


estate  mortgages.  Paragraph  (d)  of  this 
section  defines  real  estate  mortgages  for 
purposes  of  the  50  percent  test. 
Paragraph  (e)  of  this  section  defines  two 
or  more  maturities  and  paragraph  (f)  of 
this  section  provides  rules  for 
determining  whether  debt  obligations 
bear  a  relationship  to  the  assets  held  by 
an  entity.  Paragraph  (g)  of  this  section 
provides  anti-avoidance  rules.  Section 
301.7701(i)-2  provides  rules  for 
applying  section  7701  (i)  to  portions  of 
entities  and  §  301.7701(i)-3  provides 
effective  dates.  Section  301.7701(i)-4 
provides  special  rules  for  certain 
entities.  For  piuposes  of  the  regulations 
under  section  7701(i),  the  term  entity 
includes  a  portion  of  an  entity  (within 
the  meaning  of  section  7701(i)(2)(B)), 
imless  the  context  clearly  indicates 
otherwise. 

(c)  Asset  composition  tests — (1) 
Determination  of  amount  of  assets?  An 
entity  must  use  the  Federal  income  tax 
basis  of  an  asset  for  purposes  of 
determining  whether  substantially  all  of 
its  assets  consist  of  debt  obligations  (or 
interests  therein)  and  whether  more 
than  50  percent  of  those  debt  obligations 
(or  interests)  consist  of  real  estate 
mortgages  (or  interests  therein).  For 
purposes  of  this  paragraph,  an  entity 
determines  the  basis  of  an  asset  with  the 
assumption  that  the  entity  is  not  a 
taxable  mortgage  pool. 

(2)  Substantially  all—(i)  In  general. 
Whether  substantially  all  of  the  assets  of 
an  entity  consist  of  debt  obUgations  (or 
interests  therein)  is  based  on  all  the 
facts  and  circumstances. 

(ii)  Safe  harbor.  Notwithstanding 
paragraph  (c)(2)(i)  of  this  section,  if  less 
than  80  percent  of  the  assets  of  an  entity 
consist  of  debt  obligations  (or  interests 
therein),  then  less  tJhan  substantially  all 
of  the  assets  of  the  entity  consist  of  debt 
obligations  (or  interests  therein). 

(3)  Equity  interests  in  pass-through 
arrangements.  The  equity  interest  of  an 
entity  in  a  partnership,  S  corporation, 
trust,  REIT,  or  other  pass-through 
arrangement  is  deemed  to  have  the  same 
composition  as  the  entity's  share  of  the 
assets  of  the  pass-through  arrangement. 
For  example,  if  an  entity's  stock  interest 
in  a  RETT  has  an  adjusted  basis  of 
$20,000,  and  the  assets  of  the  RETT 
consist  of  equal  portions  of  real  estate 
mortgages  and  other  real  estate  assets, 
then  the  entity  is  treated  as  holding 
$10,000  of  real  estate  mortgages  and 
$10,000  of  other  real  estate  assets. 

(4)  Treatment  of  certain  credit 
enhancement  contracts — (i)  In  general. 
A  credit  enhancement  contract  (as 
defined  in  paragraph  (c)(4)(ii)  of  this 
section)  is  not  treated  as  a  separate  asset 
of  an  entity  for  purposes  of  the  asset 
composition  tests  set  forth  in  section 
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7701(i)(2)(A)(i),  but  instead  is  treated  as 
part  of  the  asset  to  which  it  relates. 
Furthermore,  any  collateral  supporting  a 
credit  enhancement  contract  is  not 
treated  as  an  asset  of  an  entity  solely 
because  it  supports  the  guarantee 
represented  by  that  contract. 

(ii)  Credit  enhancement  contract 
defined.  For  purposes  of  this  section,  a 
credit  enhancement  contract  is  any 
arrangement  whereby  a  person  agrees  to 
guarantee  full  or  partial  payment  of  the 
principal  or  interest  payable  on  a  debt 
obligation  (or  interest  therein)  or  on  a 
pool  of  sudi  obUgations  (or  interests),  or 
full  or  partial  payment  on  one  or  more 
classes  of  debt  obligations  under  which 
an  entity  is  the  obUgor,  in  the  event  of 
defaults  or  delinquencies  on  debt 
obUgatioBS,  imanticipated  losses  or 
expenses  incurred  by  the  entity,  or 
lower  than  expected  returns  on 
investments.  Types  of  credit 
enhancement  contracts  may  include,  but 
are  not  limited  to,  pool  insurance 
contracts,  certificate  guarantee 
insurance  contracts,  letters  of  credit, 
guarantees,  or  agreements  whereby  an 
entity,  a  mortgage  servicer,  or  other 
third  party  agrees  to  make  advances 
(regardless  of  whether,  under  the  terms 
of  the  agreement,  the  payor  is  obligated, 
or  merely  permitted,  to  make  those 
advances).  An  agreement  by  a  debt 
servicer  to  advance  to  an  entity  out  of 
its  own  funds  an  amoimt  to  make  up  for 
delinquent  payments  on  debt 
obligpations  is  a  credit  enhancement 
contract.  An  agreement  by  a  debt 
servicer  to  pay  taxes  and  hazard 
insurance  premiiuns  on  property 
securing  a  debt  obligation,  or  other 
expenses  incurred  to  protect  an  entity's 
security  interests  in  the  collateral  in  the 
event  that  the  debtor  fails  to  pay  such 
taxes,  insurance  premium,  or  other 
expenses,  is  a  credit  enhancement 
contract 

(5)  Certain  assets  not  treated  as  debt 
obligations — (i)  In  general.  For  purposes 
of  section  7701(i)(2)(A),  real  estate 
mortgages  that  are  seriously  impaired 
are  not  treated  as  debt  obligations. 
Whether  a  mortgage  is  seriously 
impaired  is  based  on  all  the  facts  and 
circumstances  including,  but  not 
limited  to:  the  niunber  of  days 
delinquent,  the  loan-to-value  ratio,  the 
debt  service  coverage  (based  upon  the 
operating  income  from  the  property), 
and  the  debtor's  financial  position  and 
stake  in  the  property.  However,  except 
as  provided  in  paragraph  (c)(5)(ii)  of  this 
section,  no  single  factor  in  and  of  itself 
is  determinative  of  whether  a  loan  is 
seriously  impaired. 

(ii)  Safe  harbor— (A)  In  general. 
Unless  an  entity  is  receiving  or 
anticipates  receiving  payments  with 


respect  to  a  mortgage,  a  single  family 
residential  real  estate  mortgage  is 
seriously  impaired  if  payments  on  the 
mortgage  are  more  than  89  days 
delinquent,  and  a  multi-family 
residential  or  commercial  real  estate 
mortgage  is  seriously  impaired  if 
payments  on  the  mortgage  are  more  than 
59  days  delinquent.  Whether  an  entity 
anticipates  receiving  payments  with 
respect  to  a  mortgage  is  based  on  all  the 
facts  and  circumstances. 

(B)  Payments  with  respect  to  a 
mortgage  defined.  For  purposes  of 
paragraph  (c)(5)(ii)(A)  of  this  section, 
payments  with  respect  to  a  mortgage 
mean  any  payments  on  the  mortgage  as 
defined  in  paragraph  (f)(2)(i)  of  this 
section  if  those  payments  are  substantial 
and  relatively  certain  as  to  amount  and 
any  payments  on  the  mortgage  as 
defined  in  paragraph  (f)(2)  (ii)  or  (iii)  of 
this  section. 

(C)  Entity  treated  as  not  anticipating 
payments.  With  respect  to  any  testing 
day  (as  defined  in  §301.7701(i)-3(c)(2)), 
an  entity  is  treated  as  not  having 
anticipated  receiving  payments  on  the 
mortgage  as  defined  in  paragraph 
(i)(2)(i)  of  this  section  if  180  days  after 
the  testing  day,  and  despite  making 
reasonable  efforts  to  resolve  the 
mortgage,  the  entity  is  not  receiving 
such  payments  and  has  not  entered  into 
any  agreement  to  receive  such 
payments. 

(d)  Real  estate  mortgages  or  interests 
therein  defined — (1)  In  general.  For 
purposes  of  section  7701(i)(2)(A){i),  the 
term  real  estate  mortgages  (or  interests 
therein)  includes  all — 

(i)  Obligations  (including 
participations  or  certificates  of 
beneficial  ownership  therein)  that  are 
principally  seoued  by  an  interest  in  real 
property  (as  defined  in  paragraph  (d)(3) 
of  this  section); 

(U)  Regular  and  residual  interests  in  a 
REMIC;  and 

(iii)  Stripped  bonds  and  stripped 
coupons  (as  defined  in  section  1 286(e) 
(2)  and  (3))  if  the  bonds  (as  defined  in 
section  1286(e)(1))  fit>m  which  such 
stripped  bonds  or  stripped  coupons 
arose  would  have  qualified  as  real  estate 
mortgages  or  interests  therein. 

(2)  Interests  in  real  property  and  real 
property  defined— {i)  In  general.  The 
definition  of  interests  in  real  property 
set  forth  in  §  1.856-3(c)  of  this  chapter 
and  the  definition  of  real  property  set 
forth  in  §  1.856-3(d)  of  this  chapter 
apply  to  define  those  terms  for  purposes 
of  paragraph  (d)  of  this  section. 

Ui)  Manufactured  housing.  For 
purposes  of  this  section,  the  definition 
of  real  property  includes  manufactured 
housing,  provided  the  properties  qualify 
as  single  family  residences  imder 


section  25(e)(10)  and  without  regard  to 
the  treatment  of  the  properties  imder 
state  law. 

(3)  Principally  secured  by  an  interest 
in  real  property — (i)  Tests  for 
determining  whether  an  obligation  is 
principally  secured.  For  purposes  of 
paragraph  (d)(1)  of  this  section,  an 
obUgation  is  principally  secured  by  an 
interest  in  real  property  only  if  it 
satisfies  either  the  test  set  out  in 
paragraph  (d)(3)(i)(A)  of  this  section  or 
the  test  set  out  in  paragraph  (d)(3)(i)(B) 
of  this  section. 

(A)  The  80  percent  test.  An  obligation 
is  principally  secured  by  an  interest  in 
real  property  if  the  £air  market  value  of 
the  interest  in  real  property  (as  defined 
in  paragraph  (d)(2]  of  this  section) 
securing  the  obUgation  was  at  least 
equal  to  80  percent  of  the  adjusted  issue 
price  of  the  obUgation  at  the  time  the 
obUgation  was  originated  (that  is,  the 
issue  date).  For  purposes  of  this  test,  the 
fair  market  value  of  the  real  property 
interest  is  first  reduced  by  the  amoimt 
of  any  Uen  on  the  real  property  interest 
that  is  senior  to  the  obUgation  being 
tested,  and  is  reduced  further  by  a 
proportionate  amount  of  any  Uen  that  is 
in  parity  with  the  obUgation  being 
tested. 

(B)  Alternative  test.  An  obUgation  is 
principally  secured  by  an  interest  in  real 
property  if  substantially  all  of  the 
proceeds  of  the  obUgation  were  used  to 
acquire,  improve,  or  protect  an  interest 
in  real  property  that,  at  the  origination 
date,  is  the  only  security  for  the 
obUgation.  For  purposes  of  this  test, 
loan  guarantees  made  by  Federal,  state, 
local  governments  or  agencies,  or  other 
third  party  credit  enhancement,  are  not 
viewed  as  additional  secxuity  for  a  loan. 
An  obUgation  is  not  considered  to  be 
secured  by  property  other  than  real 
property  solely  because  the  obUgor  is 
personally  liable  on  the  obligation. 

(ii)  Obligations  secured  by  real  estate 
mortgages  (or  interests  therein),  or  by 
combinations  of  real  estate  mortgages 
(or  interests  therein)  and  other  assets — 
(A)  In  general.  An  obUgation  seciuwi 
only  by  real  estate  mortgages  (or 
interests  therein),  as  defined  in 
paragraph  (d)(1)  of  this  section,  is 
treated  as  an  obUgation  secured  by  an 
interest  in  real  property  to  the  extent  of 
the  value  of  the  real  estate  mortgages  (or 
interests  therein).  An  obUgation  sectued 
by  both  real  estate  mortgages  (or 
interests  therein)  and  other  assets  is 
treated  as  an  obUgation  secured  by  an 
interest  in  real  property  to  the  extent  of 
both  the  value  of  the  real  estate 
mortgages  (or  interests  therein)  and  the 
value  of  so  much  of  the  other  assets  that 
constitute  real  property.  Thus,  tmder 
this  paragraph,  a  coUateraUzed  mortgage 
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obligation  may  be  an  obligation 
principally  seciu«d  by  an  interest  in  real 
property.  This  section  is  applicable  only 
to  obligations  issued  after  December  31, 
1991. 

(B)  Example.  The  following  example 
illustrates  the  principles  of  this 
paragraph  (d)(3)(ii): 

Example.  At  the  time  it  is  originated,  an 
obligation  has  an  adjusted  issue  price  of 
$300,000  and  is  secured  by  a  $70,000  loan 
principally  secured  by  an  interest  in  a  single 
femily  home,  a  fifty  percent  co-ownership 
interest  in  a  $400,000  parcel  of  land,  and 
$80,000  of  stock.  Under  paragraph 
(d)(3)(ii)(A)  of  this  section,  the  obligation  is 
treated  as  secured  by  interests  in  real 
property  and  under  paragraph  (d)(3Ki)(A)  of 
this  section,  the  obligation  is  treated  as 
principally  secured  by  interests  in  real 
property. 

(e)  Two  or  more  maturities — (1)  In 
general.  For  ptuposes  of  section 
7701(i)(2)(A)(ii),  debt  obligations  have 
two  or  more  matiuities  if  they  have 
different  stated  maturities  or  if  the 
holders  of  the  obligations  possess 
difiierent  rights  concerning  the 
acceleration  of  or  delay  in  the  mattirities 
of  the  obligations. 

(2)  Obligations  that  are  allocated 
credit  risk  unequally.  Debt  obligations 
that  are  allocated  credit  risk  unequally 
do  not  have,  by  that  reason  alone,  two 
or  more  maturities.  Credit  risk  is  the  risk 
that  payments  of  principal  or  interest 
will  be  reduced  or  delayed  because  of  a 
default  on  an  asset  that  supports  the 
debt  obligations. 

(3)  Examples.  The  following  examples 
illustrate  the  principles  of  this 
paragraph  (e): 

Example  1.  (i)  Corporation  M  transfers  a 
pool  of  real  estate  mortgages  to  a  trustee  in 
exchange  for  Class  A  bonds  and  a  certificate 
representing  the  residual  beneficial 
ownership  of  the  pool.  All  Class  A  bonds 
have  a  stated  maturity  of  March  1.  2002,  but 
if  cash  flows  from  the  real  estate  mortgages 
and  investments  are  sufficient,  the  trustee 
may  select  one  or  more  bonds  at  random  and 
redeem  them  earlier. 

(ii)  The  Class  A  bonds  do  not  have 
different  maturities.  Each  outstanding  Class 
A  bond  has  an  equal  chance  of  being 
redeemed  because  the  selection  process  is 
random.  The  holders  of  the  Class  A  bonds, 
therefore,  have  identical  rights  concerning 
the  maturities  of  their  obligations. 

Example  2.  (i)  Corporation  N  transfers  a 
pool  of  real  estate  mortgages  to  a  trustee  in 
exchange  for  Class  C  bonds.  Class  D  bonds, 
and  a  certificate  representing  the  residual 
Iwneficial  ownership  of  the  pool.  The  Class 
D  bonds  are  subordinate  to  the  Class  C  bonds 
so  that  cash  flow  shortfalls  due  to  defaults  or 
delinquencies  on  the  real  estate  mortgages 
are  borne  first  by  the  Class  D  bond  holders. 
The  terms  of  the  bonds  are  otherwise 
identical  in  all  relevant  aspects  except  that 
the  Qass  D  bonds  carry  a  higher  coupon  rate 
because  of  the  subordination  feature. 


(ii)  The  Class  C  bonds  and  the  Qass  D 
bonds  share  credit  risk  unequally  because  of 
the  subordination  fiaature.  However,  neither 
this  difiierence,  nor  the  difference  in  interest 
rates,  causes  the  bonds  to  have  different 
maturities.  The  result  is  the  same  if,  in 
addition  to  the  other  terras  described  in 
paragraph  (i)  of  this  Example  2,  the  Class  C 
Irands  are  accelerated  as  a  result  of  the  issuer 
becoming  unable  to  make  payments  on  the 
Class  C  bonds  as  they  become  due. 

(f)  Relationship  test — (1)  In  general. 
For  piuposes  of  section 
7701(i)(2)(A)(iii).  payments  on  debt 
obligations  under  which  an  entity  is  the 
obligor  (liability  obligations)  bear  a 
relationship  to  payments  (as  defined  in 
paragraph  (f)(2)  of  this  section)  on  debt 
obligations  an  entity  holds  as  assets 
(asset  obligations)  if  imder  the  terms  of 
the  liability  obligations  (or  imderlying 
arrangement)  the  timing  and  amount  of 
payments  on  the  liability  obhgations  are 
in  large  part  determined  by  the  timing 
and  amoimt  of  payments  or  projected 
pajrments  on  the  asset  obligations.  For 
purposes  of  the  relationship  test,  any 
pa}rment  arrangement,  including  a  swap 
or  other  hedge,  that  achieves  a 
substantially  similar  result  is  treated  as' 
satisfying  the  test.  For  example,  any 
arrangement  where  the  timing  and 
amoimt  of  payments  on  UabiUty 
obligations  are  determined  by  reference 
to  a  group  of  assets  (or  an  index  or  other 
type  of  model)  that  has  an  expected 
payment  experience  similar  to  that  of 
the  asset  obligations  is  treated  as 
satisfying  the  relationship  test.         ' 

(2)  Payments  on  asset  obligations 
defined.  For  purposes  of  section 
7701(i)(2)(A)(iii)  and  this  section, 
payments  on  asset  obligations  include — 

(i)  A  payment  of  principal  or  interest 
on  an  asset  obligation,  including  a 
prepayment  of  principal,  a  payment 
imder  a  credit  enhancement  contract  (as 
defined  in  paragraph  (c)(4)(ii)  of  this 
section)  and  a  payment  from  a 
settlement  at  a  discotmt  (other  than  a 
substantial  discount); 

(ii)  A  payment  from  a  settlement  at  a 
substantial  discount,  but  only  if  the 
settlement  is  arranged,  whether  in 
writing  or  otherwise,  prior  to  the 
issuance  of  the  liability  obligations;  and 

(iii)  A  payment  from  the  foreclosure 
on  or  sale  of  an  asset  obligation,  but 
only  if  the  foreclosiue  or  sale  is 
arranged,  whether  in  writing  or 
otherwise,  prior  to  the  issuance  of  the 
liability  obligations. 

(3)  Safe  harbor  for  entities  formed  to 
liquidate  assets.  Payments  on  liability 
obligations  of  an  entity  do  not  bear  a 
relationship  to  payments  on  asset 
obligations  of  the  entity  if— 

(i)  The  entity's  organizational 
dociunents  manifest  clearly  that  the 


entity  is  formed  for  the  primary  purpose 
of  hquidating  its  assets  and  distributing 
proceeds  of  liquidation; 

(ii)  The  entity's  activities  are  all 
reasonably  necessary  to  and  consistent 
with  the  accomplishment  of  liquidating 
assets; 

(iii)  The  entity  plans  to  satisfy  at  least 
50  percent  of  the  total  issue  price  of 
each  of  its  liability  obligations  having  a 
different  matiuity  with  proceeds  from 
liquidation  and  not  with  scheduled 
payments  on  its  asset  obligations;  and 

(iv)  The  terms  of  the  entity's  liability 
obligations  (or  imderlying  arrangement) 
provide  that  within  three  years  of  the 
time  it  first  acquires  assets  to  be 
liquidated  the  entity  either — 

(A)  Liquidates;  or 

(B)  Begins  to  pass  through  without 
delay  all  payments  it  receives  on  its 
asset  obligations  (less  reasonable 
allowances  for  expenses)  as  principal 
payments  on  its  liability  obligations  in 
proportion  to  the  adjusted  issue  prices 
of  the  liability  obligations. 

(g)  Anti-avoidance  rules — (1)  In 
general.  For  purposes  of  determining 
whether  an  entity  meets  the  definition 
of  a  taxable  mortgage  pool,  the 
Commissioner  can  disregard  or  make 
other  adjustments  to  a  transaction  (or 
series  of  transactions)  if  the  transaction 
(or  series)  is  entered  into  with  a  view  to 
achieving  the  same  economic  effect  as 
that  of  an  arrangement  subject  to  section 
7701  (i)  while  avoiding  the  application 
of  that  section.  The  Commissioner's 
authority  includes  treating  equity 
interests  issued  by  a  non-REMIC  as  debt 
if  the  entity  issues  equity  interests  that 
correspond  to  maturity  classes  of  debt. 

(2)  Certain  investment  trusts. 
Notwithstanding  paragraph  (g)(1)  of  this 
section,  an  ownership  interest  in  an 
entity  that  is  classified  as  a  trust  under 
§  301.7701-4(c)  wrill  not  be  treated  as  a 
debt  obUgation  of  the  trust. 

(3)  Examples.  The  following  examples 
illustrate  the  principles  of  this 
paragraph  (g): 

Example  1.  (i)  Partnership  P.  in  addition  to 
its  other  investments,  owns  $10,000,000  of 
mortgage  pass-through  certificates  guaranteed 
by  FNMA  (FNMA  Certificates).  On  May  15, 
1997,  Partnership  P  transfers  the  FNMA 
Certificates  to  Trust  1  in  exchange  for  100 
Class  A  bonds  and  Certificate  1.  The  Class  A 
bonds,  under  which  Trust  1  is  the  obligor, 
have  a  stated  principal  amount  of  53,000,000 
and  bear  a  relationship  to  the  FNMA 
Certificates  (within  the  meaning  of 
§301.7701(i)-l(f)).  Certificate  1  represents 
the  residual  beneficial  ownership  of  the 
FNMA  Certificates. 

(ii)  On  July  5. 1997,  with  a  view  to 
avoiding  the  application  of  section  7701(i), 
Partnership  P  transfers  Certificate  1  to  Trust 
2  in  exchange  for  100  Class  B  bonds  and 
Certificate  2.  The  Class  B  bonds,  under  which 


Trust  2  is  the  obligor,  have  a  stated  principal 
amount  of  $5,000,000,  bear  a  relationship  to 
the  FNMA  Certificates  (within  the  meaning 
of  §  3D1.7701(i)-l(f)),  and  have  a  different 
maturity  than  the  Class  A  t>onds  (within  the 
meaning  of  §  301.7701(i)-l(e)).  Certificate  2 
represents  the  residual  beneficial  ownership 
ofCertificate  1. 

(iii)  For  piurposes  of  determining  whether 
Trust  1  is  classified  as  a  taxable  mortgage 
pool,  die  Commissioner  can  disregard  the 
separate  existence  of  Trust  2  and  treat  Trust 
1  and  Trust  2  as  a  single  trust. 

Example  2.  (i)  Corporation  Q  files  a 
consolidated  return  with  its  two  wholly- 
owned  subsidiaries,  Corporation  R  and 
Corporation  S.  Corporation  R  is  in  the 
business  of  building  and  selling  single  family 
homes.  Corporation  S  is  in  the  business  of 
financing  sales  of  those  homes. 

(ii)  On  August  10. 1998,  Corporation  S 
transfers  a  pool  of  its  real  estate  mortgages  to 
Trust  3,  taking  back  Certificate  3  which 
represents  beneficial  ownership  of  the  pool. 
On  September  25, 1998,  with  a  view  to 
avoiding  the  application  of  section  7701(i), 
Corporation  R  issues  bonds  that  have 
different  maturities  (within  the  meaning  of 
§  301.7701(i)-l(e))  and  that  bear  a 
relationship  (within  the  meaning  of 
$  301.7701(i)-l(f)}  to  the  real  estate  mortgages 
in  Trust  3.  The  holdere  of  the  bonds  have  an 
interest  in  a  credit  enhancement  contract  that 
is  written  by  Corporation  S  and  collateralized 
with  Certificate  3. 

(iii)  For  purposes  of  determining  whether 
Trust  3  is  classified  as  a  taxable  mortgage 
pool,  the  Conunissioner  can  treat  Trust  3  as 
the  obligor  of  the  bonds  issued  by 
Corporation  R. 

Sample  3.  (i)  Corporation  X,  in  addition 
to  its  other  assets,  owns  $110,000,000  in 
Treasury  securities.  From  time  to  time, 
Corporation  X  acquires  pools  of  real  estate 
mortgages,  which  it  inmiediately  uses  to 
issue  multiple-class  debt  obligations. 

(ii)  On  October  1, 1996,  Corporation  X 
transfers  $20,000,000  in  Treasury  securities 
to  Trust  4  in  exchange  for  Class  C  bonds, 
Class  D  bonds,  Class  E  bonds,  and  Certificate 
4.  Trust  4  is  the  obligor  of  the  bonds.  The 
different  classes  of  bonds  have  the  same 
stated  maturity  date,  but  if  cash  flows  from 
the  Trust  4  assets  exceed  the  amounts  needed 
to  make  interest  payments,  the  trustee  uses 
the  excess  to  retire  the  classes  of  bonds  in 
alphabetical  order.  Certificate  4  represents 
the  residual  beneficial  ownership  of  the 
Treasury  securities. 

(iii)  With  a  view  to  avoiding  the 
application  of  section  7701(i),  Corporation  X 
reserves  the  right  to  replace  any  Trust  4  asset 
with  real  estate  mortgages  or  guaranteed 
mortgage  pass-throu^  certificates.  In  the 
event  the  right  is  exercised,  cash  flows  on  the 
real  estate  mortgages  and  guaranteed  pass- 
through  certificates  will  be  used  in  the  same 
manner  as  cash  flows  on  the  Treasury 
securities.  Corporation  X  exercises  this  right 
of  replacement  on  February  1, 1997. 

(iv)  For  purposes  of  determining  whether 
Trust  4  is  classified  as  a  taxable  mortgage 
pool,  the  Commissioner  can  treat  February  1, 
1997,  as  a  testing  day  (within  the  meaning  of 
§  301.7701(i)-3(c)(2)).  The  result  is  Uie  same 
if  Corporation  X  has  an  obligation,  rather 


than  a  right,  to  replace  the  Trust  4  assets  with 
real  estate  mortgages  and  guaranteed  pass- 
through  certificates. 

Example  4.  (i)  Corporation  Y,  in  addition 
to  its  other  assets,  owns  $1,900,000  in 
obligations  secured  by  personal  property.  On 
November  1, 1995,  Corporation  Y  begins 
negotiating  a  $2,000,000  loan  to  individual 
A.  As  security  for  the  loan,  A  offers  a  first 
deed  of  trust  on  land  worth  $1,700,000. 

(ii)  With  a  view  to  avoiding  the  application 
of  section  7701(i),  Corporation  Y  induces  A 
to  place  the  land  in  a  partnership  in  which 
A  will  have  a  95  percent  interest  and  agrees 
to  accept  the  partnership  interest  as  security 
for  the  $2,000,000  loan.  Thereafter,  the  loan 
to  A,  together  with  the  $1,900,000  in 
obligations  secured  by  personal  property,  are 
transferred  to  Trust  5  and  used  to  issue  bonds 
that  have  diffiarent  maturities  (within  the 
meaning  of  §  301.7701(i)-l(e))  and  that  bear 
a  relationship  (within  the  meaning  of 
§  301.7701(i)-l(f))  to  the  $1,900,000  in 
obligations  secured  by  personal  property  and 
the  loan  to  A. 

(iii)  For  purposes  of  determining  whether 
Trust  5  is  a  taxable  mortgage  pool,  the 
Commissioner  can  treat  the  loan  to  A  as  an 
obligation  secured  by  an  interest  in  real 
property  rather  than  as  an  obligation  secured 
by  an  interest  in  a  partnerehip. 

Example  5.  (i)  Corporation  Z,  in  addition 
to  its  other  assets,  owns  $3,000,000  in  notes 
secured  by  interests  in  retail  shopping 
centers.  Partnership  L,  in  addition  to  its  other 
assets,  owns  $20,000,000  in  notes  that  are 
principally  secured  l>y  interests  in  single 
family  homes  and  $3,500,000  in  notes  that 
are  principally  secured  by  interests  in 
personal  property. 

(ii)  On  December  1, 1995,  Partnership  L 
asks  Corporation  Z  for  two  separate  loans, 
one  in  the  amount  of  $9,375,000  and  another 
in  the  amount  of  $625,000.  Partnership  L 
offers  to  collateralize  the  $9,375,000  loan 
with  $10,312,500  of  notes  secured  by 
interests  in  single  femily  homes  and  the 
$625,000  loan  with  $750,000  of  notes  secured 
by  interests  in  pereonal  property.  Corporation 
Z  has  made  similar  loans  to  Partnership  L  in 
the  past. 

(iii)  With  a  view  to  avoiding  the 
application  of  section  7701(i),  Corporation  Z 
induces  Partnership  L  to  accept  a  single 
$10,000,000  loan  and  to  post  as  collateral 
$7,500,000  of  the  notes  secured  by  interests 
in  single  family  homes  and  all  $3,500,000  of 
the  notes  secured  by  interests  in  personal 
property.  Ordinarily,  Corporation  Z  would 
not  make  a  loan  on  these  terms.  Thereafter, 
the  loan  to  Partnership  L,  together  with  the 
$3,000,000  in  notes  secured  by  interests  in 
retail  shopping  centers,  are  transferred  to 
Trust  6  and  used  to  issue  bonds  that  have 
different  maturities  (within  the  meaning  of 
§  301.7701(i)-l(e))  and  that  bear  a 
relationship  (within  the  meaning  of 
§  301.7701(i)-l(f))  to  the  loans  secured  by 
interests  in  retail  shopping  centers  and  the 
loan  to  Partnership  L. 

(iv)  For  purposes  of  determining  whether 
Trust  6  is  a  taxable  mortgage  pool,  the 
Conmrissioner  can  treat  the  $10,000,000  loan 
to  Partnership  L  as  consisting  of  a  $9,375,000 
obligation  secured  by  interests  in  real 
property  and  a$625,000  obligation  secured 


by  interests  in  personal  property.  Under 
§301.7701(i)-l(d)(3)(ii)(A),  the  notes  secured 
by  single  family  homes  are  treated  as 
$7,500,000  of  interests  in  real  property. 
Under  §  301.7701(i)-l(d)(3)(i)(A),  $7,500,000 
of  interests  in  real  property  are  sufficient  to 
treat  the  $9,375,000  obligation  as  principally 
secured  by  an  interest  in  real  property 
($7,500,000  equals  80  percent  of  $9,375,000). 

§  301 .7701  {J)-2    Special  rules  for  portions 
of  entities. 

(a)  Portion  defined.  Except  as 
provided  in  paragraph  (b)  of  this  section 
and  §301.7701(i)-l,  a  portion  of  an 
entity  includes  all  assets  that  support 
one  or  more  of  the  same  issues  of  debt 
obligations.  For  this  purpose,  an  asset 
supports  a  debt  obligation  if,  under  the 
terms  of  the  debt  obligation  (or 
underlying  arrangement),  the  timing  and 
amount  of  payments  on  the  debt 
obligation  are  in  large  part  determined, 
either  directly  or  indirectly,  by  the 
timing  and  amount  of  payments  or 
projected  payments  on  the  asset  or  a 
group  of  assets  that  includes  the  asset. 
Indirect  payment  arrangements  include, 
for  example,  a  swap  or  other  hedge,  or 
arrangements  where  the  timing  and 
amount  of  payments  on  the  debt 
obligations  are  determined  by  reference 
to  a  group  of  assets  (or  an  index  or  other 
type  of  model)  that  has  an  expected 
payment  experience  similar  to  that  of 
the  assets.  For  purposes  of  this 
paragraph,  the  term  payments  includes 
all  proceeds  and  receipts  from  an  asset. 

(b)  Certain  assets  and  rights  to  assets 
disregarded — (1)  Credit  enhancement 
assets.  An  asset  that  qualifies  as  a  credit 
enhancement  contract  (as  defined  in 

§  301.7701(i)-l(c)(4)(ii))  is  not  included 
in  a  portion  as  a  separate  asset,  but  is 
treated  as  part  of  the  assets  in  the 
portion  to  which  it  relates  under 
§  301.7701(i)-l(c)(4)(i).  An  asset  that 
does  not  qualify  as  a  credit 
enhancement  contract  (as  defined  in 
§  301.7701(i)-l(c)(4)(ii)),  but  that 
nevertheless  serves  the  same  hmction  as 
a  credit  enhancement  contract,  is  not 
included  in  a  portion  as  a  separate  asset 
or  otherwise. 

(2)  Assets  unlikely  to  service 
obligations.  A  portion  does  not  include 
assets  that  are  unlikely  to  produce  any 
significant  cash  flows  for  die  holders  of 
the  debt  obligations.  This  paragraph 
applies  even  if  the  holders  of  the  debt 
obligations  are  legally  entitled  to  cash 
flows  from  the  assets.  Thus,  for 
example,  even  if  the  sale  of  a  building 
would  cause  a  series  of  debt  obligations 
to  be  redeemed,  the  building  is  not 
included  in  a  portion  if  it  is  not  likely 
to  be  sold. 

(3)  Recourse.  An  asset  is  not  included 
in  a  portion  solely  because  the  holders 
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of  the  debt  obligations  have  recourse  to 
the  holder  of  that  asset. 

(c)  Portion  as  obligor— {1)  In  general. 
For  purposes  of  section  7701(i){2)(A)(ii), 
a  portion  of  an  entity  is  treated  as  the 
obligor  of  all  debt  obligations  supported 
by  the  assets  in  that  portion. 

(2)  Example.  The  following  example 
illustrates  the  principles  of  this  section: 

Example,  (i)  Corporation  Z  owns 
$1,000,000,000  in  assets  including  an  office 
complex  and  $90,000,000  of  real  estate 
mortgages. 

(ii)  On  November  30, 1998,  Corporation  Z 
issues  eight  classes  of  bonds.  Class  A  through 
Qass  H.  Each  class  is  secured  by  a  separate 
letter  of  credit  and  by  a  lien  on  the  office 
complex.  One  group  of  the  real  estate 
mortgages  supports  Class  A  through  Class  D, 
another  group  supports  Class  E  through  Gass 
G,  and  a  third  group  supports  Class  H.  It  is 
anticipated  that  the  cash  flows  from  each 
group  of  mortgages  will  service  its  related 
bonds. 

(iii)  Each  of  the  following  constitutes  a 
separate  portion  of  Corporation  Z:  the  group 
of  mortgages  supporting  Class  A  through 
Qass  D;  the  group  of  mortgages  supporting 
Class  E  throuigh  Class  G;  and  the  group  of 
mortgages  supporting  Class  H.  No  other  asset 
is  included  in  any  of  the  three  portions 
notwithstanding  the  lien  of  the  bonds  on  the 
office  complex  and  the  fact  that  Corporation 
Z  is  the  issuer  of  the  bonds.  The  letters  ot 
credit  are  treated  as  incidents  of  the 
mortgages  to  which  they  relate. 

(iv)  For  purposes  of  section 
7701(i)(2)(A)(ii),  each  portion  described 
above  is  treated  as  the  obligor  of  the  bonds 
of  that  portion,  notwithstanding  the  fact  that 
Corporation  Z  is  the  legal  obligor  with 
respect  to  the  bonds. 

f301.7701(l>-3    Effective  datM  and 
duration  of  taxable  mortgage  pod 
dasaiflcation. 

(a)  Effective  dates.  Except  as 
otherwise  provided,  the  regulations 
under  section  7701(i)  are  effective  and 
applicable  September  6, 1995. 

(b)  Entities  in  existence  on  December 
31,  1991 — (1)  In  general.  For  transitional 
rules  concerning  the  application  of 
section  7701(i)  to  entities  in  existence 
on  December  31, 1991,  see  section 
675(c)  of  the  Tax  Reform  Act  of  1986. 

(2)  Special  rule  for  certain  transfers.  A 
transfer  made  to  an  entity  on  or  after 
September  6, 1995,  is  a  substantial 
transfer  for  purposes  of  section  675(c)(2) 
of  the  Tax  Reform  Act  of  1986  only  if— 

(i)  The  transfer  is  significant  in 
amoimt;  and 

(ii)  The  transfer  is  connected  to  the 
entity's  issuance  of  related  debt 
obligations  (as  defined  in  paragraph 
(b)(3)  of  this  section)  that  have  different 
maturities  (within  the  meaning  of 
§301.7701-1(8)). 

(3)  Related  debt  obligation.  A  related 
debt  obligation  is  a  debt  obligation 
whose  payments  bear  a  relationship 


(within  the  meaning  of  §  301.7701-l(f)) 
to  pajnnents  on  debt  obligations  that  the 
entity  holds  as  assets. 

(4)  Example.  The  following  example 
illustrates  the  principles  of  this 
paragraph  (b): 

Example.  On  December  31, 1991, 
Partnership  Q  holds  a  pool  of  real  estate 
mortgages  that  it  acquired  through  retail  sales 
of  single  family  homes.  Partnership  Q  raises 
$10,000,000  on  October  25, 1996,  by  using 
this  pool  to  issue  related  debt  obligations 
with  multiple  maturities.  The  transfer  of  the 
$10,000,000  to  Partnership  Q  is  a  substantial 
transfer  (within  the  meaning  of  §  301.7701(1)- 
3(b)(2)). 

(c)  Duration  of  taxable  mortgage  pool 
classification— {1)  Commencement  and 
duration.  An  entity  is  classified  as  a 
taxable  mortgage  pool  on  the  first  testing 
day  that  it  meets  the  definition  of  a 
taxable  mortgage  pool.  Once  an  entity  is 
classified  as  a  taxable  mortgage  pool, 
that  classification  continues  through  the 
day  the  entity  retires  its  last  related  debt 
obligation. 

(2)  Testing  day  defined.  A  testing  day 
is  any  day  on  or  after  September  6, 
1995,  on  which  an  entity  issues  a 
related  debt  obligation  (as  defined  in 
paragraph  (b)(3)  of  this  section)  that  is 
significant  in  amount. 

1301 .7701  (l)-4    Special  rules  for  certain 
enttdaa. 

(a)  States  and  municipalities — (1)  In 
general.  Regardless  of  whether  an  entity 
satisfies  any  of  the  requirements  of 
section  7701(i)(2)(A).  an  entity  is  not 
classified  as  a  taxable  mortgage  pool  if— 

(i)  The  entity  is  a  State,  territory,  a 
possession  of  the  United  States,  the 
Ehstrict  of  Columbia,  or  any  political 
subdivision  thereof  (within  the  meaning 
of  §  l.l03-l(b)  of  this  chapter),  or  is 
empowered  to  issue  obligations  on 
behalf  of  one  of  the  foregoing; 

(ii)  The  entity  issues  the  debt 
obligations  in  the  performance  of  a 
governmental  purpose;  and 

(iii)  The  entity  holds  the  remaining 
interests  in  all  assets  that  support  those 
debt  obligations  imtil  the  debt 
obligations  issued  by  the  entity  are 
retired. 

(2)  Governmental  purpose.  The  term 
governmental  piupose  means  an 
essential  governmental  function  within 
the  meaning  of  section  115.  A 
governmental  purpose  does  not  include 
the  mere  packaging  of  debt  obligations 
for  re-sale  on  the  secondary  market  even 
if  any  profits  from  the  sale  are  used  in 
the  performance  of  an  essential 
governmental  function. 

(3)  Determinations  by  the 
Commissioner.  If  an  entity  is  not 
described  in  paragraph  (a)(1)  of  this 
section,  but  has  a  similar  purpose,  then 


the  Ck)mmissioner  may  determine  that 
the  entity  is  not  classified  as  a  taxable 
mortgage  pool. 

(b)  REITs.  [Reserved] 

(c)  Subchapter  S  corporation9—{l)  In 
general.  An  entity  that  is  classified  as  a 
taxable  mortgage  pool  may  not  elect  to 
be  an  S  corporation  imder  section 
1362(a)  or  maintain  S  corporation 
st&tus. 

(2)  Portion  ofanS  corporation  treated 
as  a  separate  corporation.  An  S 
corporation  is  not  treated  as  a  member 
of  an  affiliated  group  under  section 
1361(b)(2)(A)  solely  because  a  portion  of 
the  S  corporation  is  treated  as  a  separate 
corporation  under  section  7701(1). 

Margaret  Milner  Richardson, 

Ck>mmissioner  of  Internal  Revenue. 

Approved:  July  17, 1995. 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
(FR  Doc  95-19285  Filed  8-4-95;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Parole  Commission 

28CFRPart2 

Paroling,  Recommitting,  and 
Supervising  Federal  Prisoners: 
Revision  of  the  Salient  Factor  Score 

AGENCY:  Parole  Conunission,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Parole  Commission 
is  revising  the  salient  factor  score  at  28 
CFR  2.20.  The  salient  factor  score  is  an 
actuarial  device  which  the  Conunission 
uses  to  measive  the  risk  that  a  prisoner 
will  violate  parole.  The  revised  Salient 
Factor  Score  will  improve  the  accuracy 
of  the  Commission's  recidivism 
predictions  in  the  case  of  older 
prisoners.  Under  the  revised  score  (to  be 
known  as  SFS-95),  the  Conunission  will 
add  one  point  to  the  prisoner's  total 
score  if  the  prisoner  was  41  years  of  age 
or  more  at  the  commencement  of  the 
current  offense  (or  parole  violation), 
provided  the  prisoner  does  not  already 
have  the  highest  possible  total  score 
(10).  The  revision  is  made  appropriate 
by  the  fact  that  the  Parole  Commission 
has  jiuisdiction  over  an  aging 
population  of  prisoners  and  parolees 
whose  crimes  were  committed  prior  to 
November  1, 1987. 
EFFECTIVE  DATE:  October  2, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  A.  Posch,  Office  of  General 
Counsel,  U.S.  Parole  Commission,  5550 
Friendship  Blvd.,  Chevy  Chase. 
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Maryland  20815.  Telephone  (301)  492- 
5959. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Proposed  Rulemaking  appeared  in  the 
Federal  Register  for  Tuesday,  April  11, 
1995  (60  FR  18378).  Public  comment 
received  with  regard  to  the  proposal  was 
generally  favorable.  The  comment 
pointed  out  that  the  Conunission  was 
properly  attempting  to  capture  the 
results  of  the  agency's  own  research  on 
recidivism  and  "burnout"  among 
criminal  ofi'enders.  In  response  to  a 
comment  that  suggested  that  the 
proposal  was  ambiguous  concerning  the 
date  the  ciurent  offense  was 
"committed",  the  Conunission  has 
revised  the  final  rule  by  specifying  that 
the  relevant  date  is  the  commencement 
of  the  offense.  Thus,  a  parolee  who 
initiates  an  illegal  narcotics  distribution 
conspiracy  at  age  39,  and  who  continues 
that  offense  behavior  after  reaching  41 
years  of  age,  is  not  to  be  given  the 
additional  point  required  by  the  revised 
salient  factor  score.  However,  a  parolee 
who  committed  his  original  o^ense  at 
age  35,  and  who  is  returned  to  prison  for 
a  parole  violation  commenced  after  age 
41,  receives  the  additional  point  when 
his  score  is  recalculated  at  his 
revocation  hearing  under  28  CFR 
2.21(b). 

The  public  comment  also  pointed  out 
that  the  Conunission's  original  research 
focused  on  age  at  release  as  opposed  to 
the  age  at  which  the  offense  was 
committed,  and  suggested  that  the  age  of 
release  should  be  used  in  the  revised 
score.  This  suggestion  is  not  practical. 
Using  age  at  last  release  from  prison 
would  be  too  restrictive,  and  "age  at 
release"  on  the  ourent  period  of 
imprisonment  is  the  result  of  applying 
the  guidelines  in  the  first  instance. 

Moreover,  the  Bureau  of  Prisons 
recently  vahdated  SFS-95  on  a  1987 
releasee  sample  (n=1205),  using  age  at 
commencement  of  the  instant  offense. 
Using  this  criterion,  the  revised  salient 
factor  score  was  consistent  with  the 
original  research,  and  displayed  a  high 
degree  of  predictive  accuracy.  (The 
original  research  was  done  in  1984  with 
research  samples  from  1970-72 
(n=3,954)  and  1978  (n=2,333).)  The 
Mean  Cost  Rating  in  the  new  study 
increased  from  .54  to  .56  (the  highest 
recorded  for  a  recidivism  prediction 
device  that  has  been  subjected  to 
vahdation)  and  the  point  biserial 
correlation  coefficient  increased  from 
.47  to  .48.  Approximately  5%  of  the 
prisoners  in  this  sample  received  an 
improved  parole  prognosis  category 
placement  as  compared  with  the 
existing  version  of  the  salient  factor 
score  {SFS-81).  The  Commission 


expects  that  these  results  will  be 
reflected  in  fut\u«  parole 
decisionmaking. 

Moreover,  the  revised  saUent  factor 
score  improves  upon  the  existing  score 
by  giving  the  Commission  the 
equivalent  of  a  "rate"  of  criminality 
over  a  prisoner's  entire  career.  This 
permits  an  assessment  of  the  ctirrent 
momentum  of  the  prisoner's  criminal 
career,  leading  to  a  better  prediction  of 
the  prisoner's  futiue  behavior  if  released 
on  parole.  For  example,  the  Parole 
CommissicHi  is  enabled  to  determine 
that  a  50  year  old  defendant  with  3  prior 
convictions  and  commitments  over  a  26- 
year  career  may  be  a  better  parole  risk 
than  a  25  year  old  defendant  who  has 
2  prior  convictions  and  commitments 
over  a  6-year  career.  Both  age  and  the 
rate  of  criminal  conduct  (over  the  length 
of  his  career)  are  factora  that  work  in  die 
older  offender's  favor,  despite  his  more 
serious  record.  The  Conunission  thus 
avoids  the  waste  of  taxpayer  dollars  that 
can  result  when  imprisonment 
decisions  fail  to  account  for  the 
probability  that  the  ciurent  offense  will 
turn  out  to  be  the  last  in  an  aging 
offender's  Ufetime. 

In  sum,  the  revised  salient  factor  score 
permits  the  Commission  to  accoimt  for 
the  affect  of  the  aging  process  on  each 
prisoner's  prospects  for  committing 
further  crimes  after  release  from  prison. 
At  the  present  time,  the  average  age  of 
prisoners  under  the  Conunission's 
jurisdiction  is  43,  a  reflection  of  the  fact 
that  the  Parole  Commission's 
jiuisdiction  is  limited  to  offenders 
whose  crimes  were  committed  prior  to 
November  1, 1987.  (See  Section  235  of 
the  Sentencing  Reform  Act  of  1984, 
which  appears  as  an  Editorial  Note  to  18 
U.S.C.  3551.)  Thus,  it  is  increasingly 
appropriate  for  the  Commission  to 
revise  the  salient  factor  score  at  this 
time.  This  decision  accords  with  the 
intent  of  Congress  that  the  Parole 
Conunission  should"*  *  'continue  to 
refine  both  the  criteria  which  are  used 
[to  judge  the  probability  that  an  offender 
will  commit  a  new  offense]  and  the 
means  for  obtaining  the  information 
used  therein."  2  U.S.  Code  Cong.  & 
Admin.  News  at  359  (1976). 

Implementation 

The  revised  salient  factor  score  (SFS- 
95)  will  be  applied  at  initial  parole 
hearings  and  revocation  hearings  held 
on  or  after  October  2,  1995.  It  will  be 
applied  retroactively  to  prisoners  who 
have  already  been  considered  for  parole, 
or  reparole,  at  the  next  scheduled 
statutory  interim  hearing  under  28  CFR 
2.14.  If  the  prisoner's  guideline  range  is 
reduced  through  application  of  SFS-95, 
the  Commission  wiU  render  a  new 


parole  decision.  In  some  cases, 
individual  factors  may  warrant  a 
decision  to  depart  upward  from  the 
reduced  guideline  range  on  the  groimd 
that  the  prisoner  is  a  poorer  parole  risk 
than  SFS-95  indicates.  For  example, 
certain  types  of  organized  crime 
members  may  be  expected  to  continue 
their  criminal  careers  despite  advancing 
age.  The  Commission  will  also  apply 
SFS-95  in  any  other  type  of  hearing 
wherein  the  length  of  the  prisoner's 
incarceration  is  a  function  of  the 
prisoner's  current  parole  prognosis.  This 
would  not  be  the  case,  for  example,  at 
a  hearing  under  28  CFR  2.34,  wherein 
the  length  of  the  prisoner's  incarceration 
is  determined  by  the  need  to  sanction 
institutional  misconduct. 

Executive  Order  12866  and  Regulatory 
Flexibility  Statement 

The  U.S.  Parole  Commission  has 
determined  that  this  rule  is  not  a 
significant  rule  within  the  meaning  of 
Executive  Order  12866,  and  the  rule 
has,  accordingly,  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 
The  rule  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities,  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  605(b). 

List  of  Subjects  in  28  CFR  Part  2 

Administrative  practice  and 
procedure,  Probation  and  parole. 
Prisoners. 

Accordingly,  the  U.S.  Parole 
Commission  adopts  the  following 
amendment  to  28  CFR  part  2: 

PART  2— {AMENDED] 
The  Amendment 

1.  The  authority  citation  for  28  CFR 
part  2  continues  to  read  as  follows: 

Authority:  18  U.S.C.  4203(a)(1)  and 
4204(a)(6). 

2.  28  CFR  part  2,  §  2.20  is  amended 
by  adding  a  new  Item  G  to  the  SaHent 
Factor  Scoring  Manual,  to  read  as 
follows: 

§2.20    Paroling  Policy  Guidelines: 
StBtsment  of  general  policy. 

*  «  •  0  • 

Salient  Factor  Scoring  Manual 

***** 

Item  C.  Older  Offenders 

G.l    Score  1  if  the  offender  was  41  years 
of  age  or  more  at  the  commencement  of  the 
current  offense  and  the  total  score  from  Items 
A-F  is  9  or  less. 

G.2    Score  0  if  the  offender  was  less  than 
41  years  of  age  at  the  commencement  of  the 
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current  offense  or  if  the  total  score  from  hems 
A-F  is  10. 

•         •         *         *         • 

Special  InstnictioDS — Federal  Prabation 
Violators 

Item  G    Use  the  age  at  commencement  of 
the  probation  violation,  not  the  original 
o%nse. 


Special  Instructions — Federal  Parole 
Vtolators 


Rem  G    Use  the  age  at  commencement  of 
the  new  criminal/parole  violation  behavior. 


Special  Instructions — Federal  Confinement/ 
Escape  Status  Violators  With  New  Criminal 
Behavior  in  the  Community 

•  *         •         *        • 

Item  G    Use  the  age  at  commencement  of 
the  confinement/ escape  status  violation. 

•  *         •         •         • 

Dated:  July  26. 1995. 
Bdward  F.  Reilly,  Jr., 

Chairman,  U.S.  Parole  Commission. 

IFR  Doc.  95-19312  Filed  8-4-95;  8:45  am] 
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28CFRPart2 

Designation  of  a  Commissionef  To  Act 
M  a  Hearing  Examiner 

AQENCY:  Parole  Conunission,  Justice. 
ACTION:  Final  rule. 

summary:  The  U.S.  Parole  Commission 
is  amending  28  CFR  §  2.59  by  replacing 
it  with  a  regulation  which  allows  the 
Chairman  of  the  Parole  Commission  to 
designate  any  Commissioner  to  serve  as 
a  hearing  examiner.  The  deleted 
regulation  c(»icemed  the  authority  of  a 
Re^onal  Commissioner  to  exercise  the 
ftmctions  of  a  hearing  examiner  in  the 
absence  of  a  hearing  examiner. 
DeugnatioD  of  a  Commis8i(mer  to  serve 
as  a  hearing  exammer  will  be  made  with 
the  Commissioner's  consent  for 
specified  hearing  dockets.  A 
Commissioner  who  serves  as  a  hearing 
examiner  will  not  vote  in  the  same 
proceeding  as  a  Commissicmer.  This 
amendment  replaces  an  obsolete  rule 
with  a  regulation  that  permits  the 
agency  to  use  more  of  its  resources  to 
accomplish  its  mission. 
EFFECTIVE  DATE:  October  2, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  A.  Posch,  Office  of  General 
Counsel,  U.S.  Parole  Commission,  5550 
Friendship  Blvd.,  Chevy  Chase, 
Maryland  20815,  Telephone  (301)  492- 
5959. 

SUPPt.EMENTARY  INFORMATION:  This  new 
rule  provides  explicit  authority  in  the 


Commission's  regulations  for  the  Parole 
Commission's  Chairman  to  designate  a 
Parole  Commissioner  to  act  as  a  hemng 
examiner  and  thereby  assist  the 
Conunission  in  balancing  its  workload 
as  the  Conunission  nears  the  end  of  its 
existence  on  November  1, 1997.  See  18 
U.S.C.  4204(a)(3)  (authorizing  the 
Chairman  to  assign  duties  among  agency 
staff  and  Commissioners  so  as  to 
balance  the  workload  and  provide  for 
orderly  administration).  Such 
designations  will  be  made  for  specified 
hearing  dockets,  and  only  with  the 
designated  Commissioner's  consent. 

If  a  Commissions  acts  as  a  hearing 
examiner  in  a  parole  proceeding,  the 
rule  provides  that  the  Commissioner 
will  be  disqualified  from  voting  in  the 
case  as  a  Commissioner  during  the 
course  of  the  same  proceeding.  This 
includes  voting  on  an  appeal  filed  by 
the  prisoner  or  parolee  to  the  National 
Appeals  Board  imder  28  CFR  2.26,  or 
the  full  Conunission  imder  28  CFR  2.27. 
This  important  limitation  preserves  the 
distinction  in  function  between  the 
hearing  examiner  and  the  Parole 
Commissioner  in  making  release  and 
revocation  decisions,  and  ensiues  that 
appropriate  checks  and  balances  are 
maintained  in  the  agency's 
decisionmaking. 

The  Commission  has  decided  to  place 
this  regulation  at  28  CFR  2.59,  which 
has  been  occupied  by  a  rule  which 
allows  a  Regional  Commissioner  to 
exercise  the  authority  of  a  hearing 
examiner  only  in  the  absence  of  an 
examiner.  This  regulation  has  been 
rarely  used  by  the  Commission,  and  the 
agency  determined  that  it  should  be 
removed  as  obsolete. 

Implementation 

This  rule  may  be  utilized  for  any 
hearings  scheduled  on  or  after  October 
2, 1995. 

Executive  Order  12866  and  Regidatory 
Flexibility  Statement 

The  U.S.  Parole  Commission  has 
determined  that  this  final  rule  is  not  a 
significant  rule  within  the  meaning  of 
Executive  Order  12866,  and  the  rule, 
has,  accordingly,  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 
The  rule  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities,  within  the 
meaning  of  the  Regulato'ry  Flexibility 
Act.  5  U.S.C.  605(b). 

List  of  Subjects  in  28  CFR  Part  2 

Administrative  practice  and 
procedure,  Probation  and  parole. 
Prisoners. 


The  Amendment 

Accordingly,  the  U.S.  Parole 
Commission  is  adopting  the  following 
amendment  to  28  CFR  part  2. 

PART  2— [AMENDED] 

(1)  The  authority  citation  for  28  CFR 
part  2  continues  to  read  as  follows: 

Authority:  18  U.S.C  4203(a)(1)  and 
4204(a)(6). 

(2)  28  CFR  part  2,  §  2.59  is  revised  to 
read  as  follows: 

§2.59    Designation  of*  Commissioner  to 
act  as  a  hearing  examiner. 

The  Chairman  may  designate  a 
Commissioner,  with  the  Commissioner's 
consent,  to  serve  as  a  hearing  examiner 
on  specified  hearing  dockets.  The 
Commissioner  who  serves  as  a  hearing 
examiner  may  not  vote  in  the  same 
proceeding  as  a  CommissicMier. 

Dated:  July  27, 1995. 
Edward  F.  Reilly,  Jr.. 
Chairman,  Parole  Commission. 
[FR  Doc.  95-19313  Filed  8-4-95;  8:45  am] 
INJJNG  COOC  4410-01-P 


28CFRPart2 

Parole  Date  Advartcements  for 
Subetance  Abuse  Treatment  Program 
Completion 

AGENCY:  Parole  Commission,  Justice. 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  U.S.  Parole  Commission 
is  amending  28  CFR  2.60  to  permit  a 
prisoner  to  be  considered  for  a  special 
advancement  of  his  presumptive  release 
date,  by  up  to  twelve  months,  if  the 
prisoner  is  a  non-violent  offender  who 
has  completed  a  treatment  program  for 
a  rsco^ized  problem  of  substance 
abuse.  Although  28  CFR  2.60  already 
sets  forth  a  schedule  of  permissible 
advancements  for  superior  program 
achievement,  the  Commission  is  adding 
the  above-described  provision  in  order 
to  provide  to  parole-eligible  prisoners 
an  incentive  to  complete  the  treatment 
program  that  is  comparable  to  the 
incentive  under  18  U.S.C.  3621(e)(2) 
that  will  be  available  from  the  Biu^au  of 
Prisons  for  federal  prisoners  serving 
sentences  for  crimes  committed  after 
November  1, 1987. 

DATES:  Effective  Date:  October  2, 1995. 
Comments  must  be  submitted  by 
October  31. 1995. 

ADDRESSES:  Send  comments  to  Office  of 
General  Counsel,  U.S.  Parole 
Commission,  5550  Friendship  Blvd., 
Chevy  Chase,  Maryland  20815. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  A.  Posch,  Office  of  General 
Counsel,  Telephone  (301)  492-5959. 
SUPPLEMENTARY  INFORMATION:  The 
rationale  for  this  amendment  of  the 
Commission's  policy  of  rewarding 
superior  program  adiievement  is 
described  in  the  supplementary 
information  for  the  proposed  rule.  60  FR 
26010-11.  The  interim  rule  permits  the 
advancement  of  a  prisoner's 
presumptive  release  date  by  up  to 
twelve  months  for  successhiUy 
completing  a  residential  substance 
^use  treatment  program.  This  provision 
comports  with  the  permissible  prison 
term  reduction  identified  by  the  Bureau 
of  Prisons  in  its  own  interim  rule  on  the 
subject.  60  FR  27695.  The  existing 
schedule  of  permissible  reductions  in 
paragraph  (e)  of  §  2.60  will  not  limit  the 
reward  which  may  be  granted  under  the 
interim  rule  for  completing  the 
residential  drug  abuse  treatment 
program.  Any  reduction  under  the  new 
policy  will  be  in  addition  to  any  other 
advancement  for  superior  program 
achievement  in  areas  unrelated  to 
participation  in  substance  abuse 
treatment  programs.  The  proposed  rule 
included  a  provision  that  stated  the 
Commission's  intent  that  the  normal 
reduction  under  the  policy  would  be 
twelve  months,  with  certain  exceptions. 
The  Commission  decided  that  a  precise 
definition  of  its  policy  should  be 
postponed  until  both  the  Bureau  of 
Prisons  and  the  Commission  obtain 
experience  in  the  implementation  of  the 
£|gencies'  respective  rules,  and  therefore 
is  publishing  this  rule  on  an  interim 
basis,  with  request  for  further  public 
comment.  For  the  Parole  Commission, 
the  need  is  to  determine  whether  the 
interim  rule  can  be  implemented 
consistently  with  the  statutory  criteria 
for  parole  at  18  U.S.C.  4206  (1976).  If 
this  does  not  appear  feasible,  the 
Commission  may  amend  or  withdraw 
the  interim  regulation. 

A  comment  favoring  adoption  of  the 
proposed  rule  was  received  from  a 
representative  of  the  National 
Association  of  Criminal  Defense 
Lawyers.  This  comment  encouraged  the 
Commission  to  revise  its  proposal  to 
allow  the  advancement  of  the  prisoner's 
presimiptive  release  date  even  if  the 
prisoner  had  a  prior  history  of  violent 
offenses.  The  representative  noted  that 
the  Commission's  practice  would 
otherwise  diverge  from  that  proposed  by 
the  Bureau  of  Prisons,  which  would  be 
limited  to  the  prisoner's  offense  of 
conviction  as  a  basis  for  deciding 
whether  the  prisoner  should  be  eligible 
for  early  release.  The  Commission  did 
not  adopt  the  recommended  revision 


since  the  criteria  it  must  follow  in 
making  parole  decisions  require  it  to 
consider  the  "history  and 
characteristics"  of  the  eligible  prisoner 
and  whether  his  release  would 
jeopardize  the  public  welfare.  See  18 
U.S.C.  4206(a)(2).  The  Commission  must 
consider  relevant  information  as  to  the 
prisoner's  capacity  for  violence  which 
the  Bureau  of  Prisons  may  not  be 
required  to  consider  in  granting  prison 
term  reductions  imder  18  U.S.C. 
3621(e).  In  addition,  the  Commission 
notes  that  the  Bureau  has  determined 
that  it  will  not  consider  the  prisoner  for 
early  release  if  his  prior  criminal  record 
includes  a  conviction  for  homicide, 
forcible  rape,  robbery,  or  aggravated 
assault.  60  FR  27692,  27695. 

Implementation 

Prisoners  will  be  considered  for 
advancements  imder  the  interim  rule  at 
any  hearing  or  pre-release  record  review 
that  is  conducted  on  or  after  October  2, 
1995.  The  Commission  will  not  reopen 
cases  for  prisoners  who  have  a  release 
date  with  no  further  hearing  or  review 
scheduled.  For  prisoners  who  are  given 
hearings  or  reviews  on  or  after  October 
2, 1995,  the  Commission  may  consider 
an  advancement  of  the  prisoner's 
presumptive  release  date  under  the 
interim  rule  even  if  completion  of  a 
residential  substance  abuse  treatment 
program  occurred  prior  to  the  effective 
date  of  the  rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Statement 

The  U.S.  Parole  Commission  has 
determined  that  this  interim  rule  is  not 
a  significant  rule  virithin  the  meaning  of 
Executiv3  Order  12866,  and  the  rule 
has,  accordingly,  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 
The  rule  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities,  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  605(b). 

List  of  Subjects  in  28  CFR  Part  2 

Administrative  practice  and 
procedure,  Probation  and  parole. 
Prisoners. 

The  Amendment 

Accordingly,  the  U.S.  Parole 
Commission  is  adopting  the  following 
amendments  to  28  CFR  part  2. 

PART  2— [AMENDED] 

(1)  The  authority  citation  for  28  CFR 
part  2  continues  to  read  as  follows: 

Authority:  18  U.S.C.  4203(a)(1)  and 
4204(a)(6). 


(2)  28  CFR  part  2,  §  2.60  is  amended 
by  adding  new  paragraphs  (g)  and  (h), 
to  read  as  follows: 


§  2.60    Superior  program  achievement 


(g)  Upon  notification  by  the  Bureau  of 
Prisons  that  a  prisoner  who  has  a 
recognized  problem  with  substance 
abuse,  has  successfully  completed 
residential  substance  abuse  treatment 
(in  conformity  with  the  criteria  set  forth 
for  non-parolable  prisoners  in  18  U.S.C. 
3621(e)),  the  Commission  will  consider 
such  prisoner  for  a  special 
advancement,  by  up  to  twelve  months, 
of  the  presumptive  release  date 
previously  set.  Such  advancement  may 
be  made  even  though  the  Schedule  of 
Permissible  Reductions  in  paragraph  (e) 
of  this  section  provides  a  permissible 
reduction  of  less  than  twelve  months, 
and  shall  be  in  addition  to  any  other 
advancement  granted  under  this  section. 
However,  if  the  prisoner  has  already 
received  an  advancement  of  his 
presumptive  parole  date  (or,  in  the  case 
of  a  prisoner  who  has  been  continued  to 
expiration,  has  received  extra  good  time 
credit)  for  participation  in  a  residential 
substance  abuse  treatment  program,  and 
the  advancement  (or  good  time  credit) 
equals  or  exceeds  the  advancement  that 
would  be  granted  under  this  paragraph, 
no  further  advancement  shall  be 
granted. 

(h)  Any  advancement  under  this 
section  (including  a  special 
advancement  for  completion  of 
residential  substance  abuse  treatment)  is 
subject  to  forfeiture,  in  whole  or  in  part, 
whenever  a  presumptive  parole  date  is 
rescinded  pursuant  to  §  2.34.  In  the  case 
of  a  special  advancement  under 
paragraph  (g)  of  this  section,  the  entire 
advancement  shall  be  forfeited  if  the 
Commission  finds  that  the  prisoner  has 
engaged  in  usage,  possession,  or 
distribution  of  any  controlled 
substances  subsequent  to  program 
completion. 

Dated:  July  27, 1995. 

Edward  F.  Reilly,  Jr.. 

Chairman,  Parole  Commission. 

[FR  Doc.  95-19314  Filed  8-4-95:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION      Discussion  of  Regulation 


CoastGuard 

33  CFR  Part  100 
[COO  09-05-016] 
RIN  2115-AE44 

Special  Local  Regulation;  We  Love 
Erie  Days  Festival  Firewortts  Display, 
Lake  Erie,  Erie  Harbor,  PA 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  rule. 

SUMMARY:  A  special  local  regulation  is 
being  adopted  for  the  We  Lx>ve  Erie  Days 
Festival  fireworks  Display.  This  event 
will  be  held  on  Lake  Erie,  Erie  Harbor, 
PA  on  August  20, 1995.  This  regulation 
will  restrict  general  navigation  on  Erie 
Harbor,  PA.  Due  to  the  large  number  of 
spectator  vessels  and  the  falling  ash  and 
debris  from  the  firewoiiwS  display,  this 
regulation  is  needed  to  provide  for  the 
safety  of  life,  limb,  and  property  on 
navigable  waters  diuing  the  event. 
EFFECTIVE  DATE:  This  regulation  is 
effective  from  9  p.m.  through  11  p.m.  on 
August  20, 1995,  unless  extended  or 
terminated  sooner  by  the  Coast  Guard 
Ooup  Conunander,  Buffalo,  NY. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marine  Science  Technician  Second 
Class  Jeffrey  M.  Yimker,  Ninth  Coast 
Guard  District,  Aids  to  Navigation  and 
Waterways  Management  Branch,  Room 
2083, 1240  East  Ninth  Street,  Cleveland, 
Ohio,  44199-2060,  (216)  522-3990. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  Notice 
of  Proposed  Rulemaking  has  not  been 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procediu«s  would  have 
been  impracticable.  The  application  to 
hold  this  event  was  not  received  by  the 
Conunander,  Ninth  Coast  Guard  District, 
until  May  22, 1995,  and  there  was  not 
sufficient  time  remaining  to  pubUsh  a 
proposed  final  rule  in  advance  of  the 
event.  The  Coast  Guard  has  decided  to 
proceed  with  a  temporary  rule  for  this 
year's  event  and  publish  a  NPRM,  as 
part  of  the  Great  Lakes  annual  marine 
events  list,  prior  to  next  year's  event. 

Drafting  Information 

The  drafters  of  this  notice  are 
Lieutenant  Junior  Grade  Byron  D. 
Willeford,  Project  Officer,  Ninth  Coast 
Guard  District,  Aids  to  Navigation  and 
Waterways  Management  Branch,  and 
Lieutenant  Charles  D.  Dahill,  Project 
Attorney,  Ninth  Coast  Guard  District 
Legal  Office. 


The  We  Love  Erie  Days  Festival 
Fireworks  ENsplay  will  be  conducted  on 
Lake  Erie,  Erie  Harbor,  PA  on  August 
20, 1995.  This  regulation  will  restrict 
general  navigation  on  Erie  Harbor,  PA 
within  a  300  foot  radius  of  the  Erie  Sand 
and  Gravel  Pier,  the  fireworks  launching 
site.  This  event  will  have  an  imusually 
large  concentration  of  spectator  vessel 
and  falling  ash  and  debris,  which  could 
pose  hazards  to  navigation  in  the  area. 
This  regidation  is  necessary  to  ensure 
the  protection  of  life,  limb,  and  property 
on  navigable  waters  during  this  event. 
Any  vessels  desiring  to  transit  the 
regulated  area  may  do  so  only  with  prior 
approval  of  the  Patrol  Commander 
(Commanding  Officer,  U.S.  Coast  Guard 
Station,  Erie,  PA.) 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1233  as  set  out  in  the 
authority  citation  for  all  of  Part  100. 

Federalism  Implicatioiu 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federahsm  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  is  conducting  an 
environmental  analysis  for  this  event 
pursuant  to  section  2.B.2.C  of  Coast 
Guard  Commandant  Instruction 
M16475.1B,  and  the  Coast  Guard  Notice 
of  final  agency  procedures  and  policy 
for  categorical  exclusions  foimd  at  (59 
FR  38654;  July  29, 1995). 

Economic  Assessment  and  Certification 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  poUcies  and 
procedures  of  the  DOT  is  lumecessary. 

Collection  of  Information 

This  regulation  will  impose  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq. 


List  of  Subiects  in  33  CFR  Part  100 

Marine  Safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirement,  Waterways. 

Temporary  Regulation 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100-{AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Audioritjr:  33  U.S.C  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  §  100.35-TOa-016  is 
added  to  read  as  follows: 

f  10035— T09-016    Wa  Love  Eria  Days 
Faatival  FIrawortn  Display.  Laks  Erie,  Erie 
Haitoor.PA. 

(a)  Regulated  Area:  That  portion  of 
the  Lake  Erie,  Erie  Harbor,  PA  within  a 
300  ft.  radius  of  the  fireworks  launching 
site,  located  on  the  Erie  Sand  and  Gravel 
Pier,  in  approximate  position  42''08'16" 
N.  OSCOS^O"  W.  Datum:  NAD  1983. 

(b)  Special  Local  Regulation:  This 
regulation  restricts  general  navigation  in 
the  regulated  area  for  the  safety  of 
spectators  and  participants.  Any  vessels 
desiring  to  transit  the  regulated  area 
may  do  so  only  with  prior  approval  of 
the  Patrol  Commander. 

(c)  Patrol  Commander: 

(1)  The  Coast  Guard  will  patrol  the 
regulated  area  under  the  direction  of  a 
designated  Coast  Guard  Patrol 
Commander  (Officer  in  Charge,  U.S. 
Coast  Guard  Station  Erie,  PA).  The 
Patrol  Commander  may  be  contacted  on 
channel  16  (156.8  MHZ)  by  the  call  sign 
"Coast  Guard  Patrol  Commander." 

(2)  The  Patrol  Commander  may  direct 
the  anchoring,  mooring,  or  movement  of 
any  boat  or  vessel  within  the  regulated 
area.  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  area  under  the  direction 
of  the  U.S.  Coast  Guard  Patixjl 
Commander  shall  serve  as  a  signal  to 
stop.  Any  vessel  so  signaled  shall  stop 
and  shall  comply  with  the  orders  of  the 
Patrol  Commander.  Failiue  to  do  so  may 
result  in  expulsion  from  the  area, 
citation  for  failure  to  comply,  or  both. 

(3)  The  Patrol  Commander  may 
estabUsh  vessel  size  and  speed 
limitations  and  operating  conditions. 

(4)  The  Patrol  Commander  may 
restrict  vessel  operation  within  the 
regulated  area  to  vessels  having 
particular  operating  characteristics. 

(5)  The  Patrol  Commander  may 
terminate  the  marine  event  or  the 
operation  of  any  vessel  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life,  limb,  or  property. 
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(6)  All  persons  in  the  area  shall 
comply  with  the  orders  of  the  Coast 
Guard  Patrol  Conunander. 

(d)  Effective  Date:  This  section  is 
effective  from  9  p.m.  through  11  p.m.  on 
August  20, 1995,  unless  extended  or 
terminated  sooner  by  the  Coast  Guard 
Group  Commander,  Buffalo,  NY. 

Dated:  July  12, 1995. 
'<>.F.  Woolever, 
Rear  Admiral,  U.S.  CoastGuard,  Commander, 
Ninth  Coast  Guard  District. 
[FR  Doc.  95-19347  Filed  8-4-95;  8:45  am] 
BILUNQ  COOE  4910-14-M 


II 


33  CFR  Part  117 

[CQD05-e4-1iq 

RIN2115-AE47 

Drawt>ridge  Operation  Regulations; 
Atlantic  Intracoastal  Watervray— 
Alternate  Route,  Elizabeth  City,  NC 

AGENCY:  Coast  Guard,  DOT. 
ACTKM:  Final  rule. 

SUMMARY:  At  the  request  of  the 
Albemarle  and  Chesapeake  Railroad 
Company,  the  Coast  Guard  is  changing 
the  regulations  that  govern  the  operation 
of  the  drawbridge  across  the  Pasquotank 
River,  Atlantic  Intracoastal  Waterway — 
Alternate  Route,  mile  47.7,  at  Elizabeth 
City,  North  Carolina,  to  allow  leaving 
the  draw  in  the  open  position  except  for 
the  passage  of  trains.  This  change  to 
these  regulations  is,  to  the  extent 
practical  and  feasible,  intended  to 
reUeve  the  bridgeowners  of  the  biuden 
of  having  a  person  constanUy  available 
to  open  the  draw  while  still  providing 
for  the  reasonable  needs  of  navigation. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
September  6, 1995. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Ann  B.  Deaton,  Bridge  Administrator, 
Fifth  Coast  Guard  Distiict,  at  (804)  398- 
6222. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  dociunent  are  Linda  L. 
Gilliam,  Project  Manager,  Bridge 
Section,  and  CAPT  R.A.  Knee,  Project 
Counsel,  Fifth  Coast  Guard  District 
Legal  Office. 

Regulatory  History 

On  March  13, 1995,  the  Coast  Guard 
pubUshed  a  Notice  of  Proposed 
Rulemaking  entitied  Atiantic 
Intracoastal  Waterway^Altemate 
Route,  EUzabeth  City,  North  Carolina,  in 
the  Federal  Register  (60  FR  13393).  The 
comment  period  ended  May  12, 1995. 


The  Coast  Guard  received  one  comment 
on  the  Notice  of  Proposed  Rulemaking 
objecting  to  the  Coast  Guard's  proposed 
change  to  the  regulations.  The  one 
objector  stated  that  the  proposed  change 
at  first  glance  sounded  reasonable,  but 
after  further  review,  felt  the  city  and  the 
boating  community  should  pay  for  the 
privilege  of  increased  waterway 
accessibility  just  as  the  Albemarle  and 
Chesapeake  Railroad  Company  must 
pay  for  the  usage  of  the  tracks  and  the 
services  of  a  bridgetender.  The  Coast 
Guard  is  without  authority  to  assess 
such  fees  and  the  suggestion  is 
inconsistent  with  burden  placed  on 
owners  and  operators  of  drawbridges  by 
33  U.S.C.  499.  On  April  5, 1995,  tiie 
Coast  Guard  issued  Public  Notice  5-851 
requesting  comments  on  the  Notice  of 
Proposed  Rulemaking.  The  comment 
period  ended  May  12, 1995.  One 
comment  was  received  on  the  PubUc 
Notice  in  favor  of  the  Coast  Guard's 
proposed  change  to  the  regulations.  A 
public  hearing  was  not  requested  and 
one  was  not  held. 

Background  and  Purpose 

The  Albemarle  and  Chesapeake 
Railroad  Company  has  requested  that 
the  regulations  governing  the  operation 
of  the  drawbridge  across  the  Pasquotank 
River,  Atlantic  Intracoastal  Waterway — 
Alternate  Route,  mile  47.7,  at  Elizabeth 
City,  North  Carolina,  be  changed  to 
allow  leaving  the  bridge  in  the  open 
position,  except  when  a  train  is  passing 
over  it  and  for  mtiintenance.  A 
bridgetender  would  be  available  only 
diuing  the  times  of  train  crossings  to 
close  the  bridge  and,  after  the  train  had 
cleared  or  completion  of  any 
maintenance  work,  to  reopen  the  bridge 
to  navigation.  There  would  not  be  a  full- 
time  bridgetender  employed  at  the 
bridge. 

Currently,  the  bridge  remains  in  the 
open  position  from  3:30  p.m.  to  11:30 
p.m.  At  all  other  times,  the  draw  opens 
on  signal.  This  final  rule  will  require  the 
bridge  to  be  maintained  in  the  open 
position  except  for  passage  of  trains 
and,  when  necessary,  diuing 
maintenance  work.  A  bridgetender  will 
be  available  to  reopen  the  bridge  after 
"trains  have  cleared  the  bridge  and  after 
completion  of  any  maintenance  work. 

In  developing  mis  schedule,  the  Coast 
Guard  considered  all  views,  and 
beUeves  this  final  rule  will  not  unduly 
restrict  commercial  and  recreational 
traffic,  since  the  bridge  will  be  left  in 
the  open  position,  except  for  the  passage 
of  trains. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 


Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  fitim  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  final  rule 
will  have  a  significant  economic  Impact 
on  a  substantial  number  of  small 
entities.  "Small  entities".include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  Because  it  expects  the 
impact  of  this  rule  to  be  minimal,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principals  and  criteria 
contained  in  Executive  Order  12612, 
and  it  has  determined  that  this  rule  will 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  section 
2.B.2.e.(32)(e)  of  Commandant 
Instruction  M16475.1B  (as  amended,  59 
FR  38654,  29  July  1994),  tiiis  rule  is 
categorically  excluded  torn  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
statement  and  checklist  have  been 
prepared  and  placed  in  the  rulemaking 
docket. 

List  of  Subjecto  in  33  CFR  Part  117 

Bridges. 
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Final  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  is  amending  part  117  of 
Title  33,  Code  of  Federal  Regulations  to 
read  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499. 49  CFR  1.46;  33 
CFR  1.05-l(g);  Section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat  5039. 

2.  Section  117.833  is  revised  to  read 
as  follows: 

1117.833    Pasquotank  Rhrer. 

The  draw  of  the  Albemarle  & 
Chesapeake  railroad  bridge,  mile  47.7,  at 
Elizabeth  City,  North  Carolina,  shall  be 
maintained  in  the  open  position;  the 
draw  may  close  only  for  the  crossing  of 
trains  and  maintenance  of  the  bridge. 
When  the  draw  is  closed,  a  bridgetender 
shall  be  present  to  reopen  the  draw  after 
the  train  has  cleared  the  bridge. 

Dated:  July  12, 1995. 
N.V.SaiiTia.Jr.. 

Captain.  U.S.  Coast  Guard,  Conunander,  Fifth 
Coast  Guard  District  Acting. 
(FR  Doc.  95-19346  Filed  6-4-95;  8:45  am] 
aauNO  oooe  4«i»-i4-ii 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  93 
[FRL-627»-8] 

Transportation  Confonnlty  Rule 
Amendments:  Transition  to  the  Control 
Strategy  Period 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  action  permanently 
aligns  the  timing  of  certain 
consequences  of  state  air  quality 
planning  failures  under  EPA's 
transportation  conformity  rule  with  the 
imposition  of  Clean  Air  Act  highway 
sanctions.  For  ozone  nonattainment 
areas  with  an  incomplete  15% 
emissions-reduction  state 
implementation  plan  with  a  protective 
finding;  incomplete  ozone  attainment/ 
3%  rate-of-progress  plan;  or  finding  of 
failure  to  submit  an  ozone  attaimnent/ 
3%  rate-of-progress  plan;  and  areas 
whose  control  strategy  implementation 
plan  for  ozone,  carbon  monoxide, 
particulate  matter,  or  nitrogen  dioxide  is 
disapproved  with  a  protective  finding. 


the  conformity  status  of  the 
transportation  plan  and  program  will 
not  lapse  as  a  result  of  such  failure  until 
highway  sanctions  for  such  failtue  are 
effective  imder  other  Clean  Air  Act 
sections. 

This  action  makes  permanent  the 
interim  final  rule  issued  on  February  8, 
1995  (60  FR  7449)rwhich  was  effective 
for  only  six  months.  The  lapse  in 
conformity  status  which  this  action 
delays  for  some  areas  would  otherwise 
prevent  approval  of  new  highway  and 
transit  projects. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  August  8, 1995. 
ADDRESSES:  Materials  relevant  to  this 
rulemaking  are  contained  in  Docket  No. 
A-95-02.  The  docket  is  located  in  room 
M-1500  Waterside  Mall  (groimd  floor) 
at  the  Environmental  Protection  Agency, 
401  M  Stieet  S.W.,  Washington,  DC 
20460.  The  docket  may  be  inspected 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  including  all  non-government 
hohdays. 

FOR  FURTHER  INFORMATION  CONTACT: 
ICathryn  Sergeant,  Emission  Control 
Strategies  Branch,  Emission  Planning 
and  Strategies  Division,  U.S. 
Enviroiunental  Protection  Agency,  2565 
Plymouth  Road,  Ann  Arbor,  MI  48105. 
(313) 668-4441. 

8UPPI.EMENTARY  INFORMATION: 

I.  Background 

On  February  8, 1995,  EPA  issued  an 
interim  final  rule  entitled, 
"Transportation  Conformity  Rule 
Amendments:  Transition  to  the  Control 
Strategy  Period,"  which  was  effective 
from  February  8, 1995,  until  August  8, 
1995  (60  FR  7449).  Because  the  interim 
final  rule  took  effect  without  prior 
notice  and  comment,  EPA  limited  its 
effectiveness  to  a  six-month  period, 
during  which  full  notice  and  comment 
was  to  occur. 

EPA  also  issued  on  February  8, 1995, 
a  proposed  rule  to  apply  the  provisions 
of  the  interim  final  rule  permanenUy  (60 
FR  7508).  The  public  comment  period 
on  the  proposed  rule  lasted  tmtil  March 
10. 1995,  and  a  public  hearing  was  held 
on  February  22, 1995. 

The  February  8, 1995,  interim  final 
rule  delayed  the  conformity  lapse 
imposed  as  a  result  of  the  following:  an 
incomplete  15%  rate-of-progress  SIP 
with  a  "protective  finding"  (described 
below);  a  foilure  to  submit  or 
submission  of  an  incomplete  ozone 
attainment/3%  rate-of-progress  SIP;  and 
a  disapproval  of  any  control  strategy  SIP 
(i.e.,  15%  rate-of-progress  SIP, 
reasonable  further  progress  SIP.  or 
attainment  demonstration)  with  a 
protective  finding. 


The  interim  final  rule  did  not  affect 
the  timing  of  the  conformity  lapse 
which  results  irom  failure  to  determine 
conformity  by  the  deadlines  established 
in  40  CFR  51.400  (93.104)  and  51.448(a) 
(93.128(a)),  including  deadlines  to 
redetermine  conformity  with  respect  to 
submitted  SIPs,  following  promiilgation 
of  the  November  1993  rule,  and 
following  control  strategy  SEP  approvals. 

When  the  conformity  status  of  the 
transportation  plan  and  transportation 
improvement  program  (TIP)  lapses,  no 
new  project-level  conformity 
determinations  may  be  made,  and  the 
only  federal  highway  and  transit 
projects  which  may  proceed  are  exempt 
or  grandfathered  projects.  Non-federal 
hi^way  or  transit  projects  may  be 
adopted  or  approved  by  recipients  of 
funds  designated  under  tide  23  U.S.C. 
or  the  Federal  Transit  Act  only  if  they 
are  not  regionally  significant. 

EPA  is  delaying  the  conformity  lapse 
resulting  from  the  specific  SIP 
deficiencies  Usted  idrave  because  EPA 
has  recognized  that  in  practice,  the 
twelve-month  time  period  which  the 
November  24, 1993,  transportation 
conformity  rule  allowed  for  areas  to 
correct  those  SIP  deficiencies  is  too 
short  to  be  reasonable  for  purposes  of 
determining  when  transportation  plans 
and  TIPs  should  lapse  following  SIP 
development  &ulures. 

Today's  final  rule  amends  the 
transportation  conformity  rule,  "Criteria 
and  Procedures  for  Determining 
Conformity  to  State  or  Federal 
Implementation  Plans  of  Transportation 
Pl^is,  Programs,  and  Projects  Funded  or 
Approved  Under  Title  23  U.S.C.  or  the 
Federal  Transit  Act"  (58  FR  62188, 
November  24, 1993).  Required  under 
section  176(c)  of  the  Clean  Air  Act,  as 
amended  in  1990,  the  transportation 
conformity  rule  established  the  criteria 
and  procediues  by  which  the  Federal 
Highway  Administration,  the  Federal 
Transit  Admiiustration,  and 
metropolitan  planning  organizations 
(MPOs)  determine  the  conformity  of 
federally  funded  or  approved  highway 
and  transit  plans,  programs,  and 
projects  to  state  implementation  plans 
(SIPs).  According  to  the  Clean  Air  Act, 
federally  supported  activities  must 
conform  to  the  implementation  plan's 
purpose  of  attaining  and  maintaining 
the  national  ambient  air  quafity 
standards. 

n.  Description  of  Final  Rule 

This  final  rule  makes  no  substantive 
changes  from  the  proposed  rule.  This 
final  rule  permanently  appUes  the 
provisions  of  the  February  8, 1995. 
interim  final  rule  by  eliminating  the  six- 
month  Umit  to  the  interim  final  rule's 
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appllcabiUty.  The  regulatory  language  is 
somewhat  modified  frt>m  the  interim 
final  rule's  language  as  a  residt  of  the 
elimination  of  the  six-month  limit  on 
applicability  of  certain  provisions. 

Like  the  interim  final  rule  and 
proposed  rule,  this  final  rule  affects 
areas  with  a  15%  SIP  which  EPA  found 
incomplete  but  noted  in  the  finding 
(according  to  40  CFR  51.448(c)(l)(iii)) 
that  the  submittal  would  have  been 
considered  complete  with  respect  to 
requirements  for  emission  reductions  if 
all  committed  measures  had  been 
submitied  in  enforceable  form  as 
required  by  Clean  Air  Act  section 
110(a)(2)(A)  (i.e.,  incomplete  with  a 
"protective  finding");  ozone 
nonattainment  areas  which  fail  to 
submit  an  ozone  attainment  SIP  and/or 
a  3%  rate-of-progress  SIP  revision; 
ozone  nonattainment  areas  with  an 
incomplete  ozone  atiainment  SIP  and/or 
an  incomplete  3%  rate-of-progress  SIP; 
and  areas  with  a  disapproved  control 
strategy  SIP  with  a  "protective  finding" 
as  described  in  40  CFR  51.448  (a)(3)  and 
(d)(3).  Conformity  lapse  as  a  result  of 
these  SIP  failures  is  delayed  tmtil  Clean 
Air  Act  section  17g(b)  highway 
sanctions  for  these  failures  are  appUed. 
If  the  interim  final  rule  expired  on 
August  8, 1995,  without  today's  final 
rule,  conformity  would  lapse 
immediately  in  approximately  twenty 
areas  without  complete  15%  SIPs. 

Like  the  interim  final  rule  and 
proposed  rule,  this  final  rule  does  not 
change  the  timing  of  conformity  lapse 
for  disapproval  of  any  control  strategy 
SIP  without  a  protective  finding;  for 
bilure  to  submit  or  submission  of 
incomplete  carbon  monoxide  (CO), 
particulate  matter  (PM-10),  or  nitrogen 
dioxide  (NO2)  attainment 
demonstrations;  for  failure  to  submit 
15%  SIPs;  or  for  submission  of 
incomplete  15%  SIPs  without  protective 
findings. 

Like  the  interim  final  rule  and  the 
proposed  rule,  this  final  rule  does  not 
affect  the  timing  of  the  conformity  lapse 
which  results  from  failure  to  determine 
conformity  by  the  deadlines  established 
in  40  CFR  51.400  (93.104)  and  51.448(a) 
(03.128(a)),  including  deadlines  to 
redetermine  conformity  with  respect  to 
submitted  SEPs,  following  promulgation 
of  the  November  1993  rule,  and 
following  control  strategy  SIP  approvals. 

This  final  rule  deletes  paragraphs 
(g)(1)  and  (g)(2)  in  51.448(g)  (93.128(g)), 
because  these  provisions  are  no  longer 
relevant  given  the  other  changes  of  this 
final  rule. 

Today's  final  rule  will  be  effective 
August  8, 1995.  Today's  final  rule  will 
prevent  the  conformity  status  of  certain 
plans  and  TIPs  fiom  lapsing 


immediately  upon  expiration  of  the 
interim  final  rule  on  August  8, 1995,  in 
approximately  twenty  ozone 
nonattainment  areas  currently  without 
complete  15%  SIPs.  This  conformity 
lapse  would  be  contrary  to  the  public 
interest  because  EPA  beUeves  that 
halting  of  transportation  plan,  program, 
and  project  implementation  in  these 
cases  is  not  necessary  at  this  time  for  the 
lawful  and  effective  implementation  of 
Clean  Air  Act  section  176(c).  If  EPA  did 
not  make  this  rule  effective  August  8, 
1995,  conformity  lapse  which  is 
contrary  to  the  public  interest  could 
occur  in  some  are^  during  the  30-day 
period  between  publication  and  the 
effective  date  which  is  ordinarily 
provided  imder  the  Administrative 
Procedures  Act  (APA),  5  U.S.C.  553(d). 
EPA  therefore  finds  good  cause  to  make 
this  final  rule  effective  August  8, 1995. 
In  addition,  this  rule  relieves  a 
restriction  and  therefore  quaUfies  for  an 
exception  from  the  APA's  30-day 
advance-notice  period  imder  5  U.S.C. 
553(d)(1). 

m.  Response  to  Comments 

Fourteen  comments  on  the  proposed 
rule  were  submitted,  including 
comments  from  MPOs  and  state  and 
local  air  and  transportation  agencies. 
The  majority  of  the  comments 
supported  the  proposed  rule.  A 
complete  response  to  comments 
doctunent  is  in  the  docket. 

One  commenter  opposed  the 
proposed  rule  for  a  number  of  reasons, 
including  the  concern  that  the  proposed 
rule  would  encourage  further  delays  in 
development  and  submission  of  control 
strategy  SIPs.  EPA  agrees  that  the 
submission  of  control  strategy  SIPs  (and 
thus  motor  vehicle  emissions  budgets)  is 
of  critical  importance  for  conformity 
purposes.  However,  EPA  believes  that 
Qean  Air  Act  section  179(b)  sanctions 
continue  to  provide  appropriate 
incentive  to  submit  complete  and 
approvable  control  strategy  SIPs. 

The  commenter  also  suggested  that 
EPA  consider  options  such  as  retaining 
the  lapsing  provisions  but  allowing 
extensions  in  certain  circimistances,  or 
retaining  the  conformity  lapse  but 
allowing  a  longer  grace  period  (such  as 
18  or  24  months)  following  an  EPA 
finding  of  a  SIP  failure.  In  fact,  because 
Clean  Air  Act  highway  sanctions  apply 
24  months  following  an  EPA  finding  of 
a  SIP  failure,  today's  amendments 
ahgning  conformity  lapse  with  Clean 
Air  Act  highway  sanctions  implement 
the  commenter's  latter  suggestion. 
Although  the  commenter  was  also 
concerned  that  tying  conformity  to 
sanctions  would  make  EPA  more 
hesitant  to  apply  sanctions,  section 


179(b)  sanctions  are  mandatory  within 
the  prescribed  periods  following  EPA's 
findings  of  State  failures,  under  the 
Clean  Air  Act  and  EPA's  regulations. 

Other  commenters  suggested  that  EPA 
should  ahgn  all  conformity  lapses  due 
to  SIP  failiues  with  Clean  Air  Act 
sanctions.  Alignment  for  more  cases 
than  originally  proposed  would  require 
another  rulemaking.  EPA  currentiy 
intends  to  issue  in  the  future  a  proposal 
to  aUgn  with  Clean  Air  Act  highway 
sanctions  the  conformity  lapse  which 
results  from  failure  to  submit  a  15%  SIP; 
an  incomplete  15%  SIP  without  a 
protective  finding;  and  failure  to  submit 
or  incomplete  CO,  PM-10,  or  NO2 
attainment  demonstrations.  This  change 
would  also  dramatically  decrease  the 
complexity  of  the  regulatory  language  in 
section  51.448  (93.128)  of  the 
conformity  rule,  which  was  a  concern 
expressed  by  some  commenters.  EPA 
will  be  considering  comments 
advocating  alignment  of  the  lapse  which 
follows  SIP  disapprovals  without 
protective  findings,  but  the  agency  has 
not  yet  decided  whether  to  propose 
amending  that  provision. 

Some  commenters  suggested  that 
every  conformity  lapse  for  any  reason, 
including  failure  to  demonstrate 
conformity  to  a  submitted  SIP,  should 
be  delayed.  These  suggestions  are 
beyond  the  scope  of  the  proposed  rule 
and  would  also  require  another 
proposed  rule.  Again,  EPA  will  be 
considering  these  comments  in  the 
context  of  fiitiu«  conformity  nde 
amendments. 

Several  commentere  also  raised 
concerns  about  aspects  of  the 
conformity  rule  which  are  not  relevant 
to  this  action,  including  transportation 
control  measures  and  non-federal 
projects.  These  comments  do  not  affect 
whether  EPA  should  proceed  with 
today's  action,  but  EPA  will  be 
considering  them  in  the  context  of 
future  conformity  rule  amendments. 

IV.  Administrative  Requirements 

A.  Administrative  Designation 
Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4,  1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  resiUt  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
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environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budfgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obUeations  of  recipients  thereof:  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action."  As  such,  this  action  was 
submitted  to  0MB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  dociunented 
in  the  pubUc  record. 

B.  Reporting  and  Recordkeeping 
Requirements 

This  rule  does  not  contain  any 
information  collection  requirements 
from  EPA  which  require  approval  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1980. 44  U.S.C.  3501  et  seq. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  federal  agencies  to  identify 
potentially  adverse  impacts  of  federal 
regulations  upon  small  entities.  In 
instances  where  significant  impacts  are 
possible  on  a  substantial  number  of 
these  entities,  agencies  are  required  to 
perform  a  Regulatory  Flexibility 
Analysis  (RFA). 

EPA  has  determined  that  today's 
regulations  will  not  have  a  significant 
impact  on  a  substantial  uiunber  of  small 
entities.  This  regulation  affects 
moderate  and  above  ozone 
nonattainment  areas,  which  are  almost 
exclusively  urban  areas  of  substantial 
population,  and  afiiects  federal  agencies 
and  metropolitan  planning 
organizations,  which  by  definition  are 
designated  only  for  metropolitan  areas 
with  a  population  of  at  least  50,000. 

Therefore,  as  required  under  section 
605  of  the  Regidatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  I  certify  that  this 
regulation  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

D.  Unfunded  Mandates 

Under  Sections  202,  203  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 


result  in  estimated  costs  of  SlOO  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
agpegate. 

Because  this  action  will  delay 
conformity  lapses  that  would  otherwise 
occur  under  existing  regulations,  EPA 
has  determined  that  to  the  extent  this 
rule  imposes  any  mandate  within  the 
meaning  of  the  Unfunded  Mandates  Act, 
this  final  action  does  not  include  a 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  State, 
local,  or  tribal  governments  in  the 
aggregate  or  to  the  private  sector. 
Therefore,  EPA  has  not  prepared  a 
statement  with  respect  to  budgetary 
impacts. 

List  of  Subjects 

40  CFR  Part  51 

Environmental  protection. 
Administrative  practice  and  procedure. 
Carbon  monoxide.  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
Recordkeeping  requirements.  Volatile 
organic  compounds. 

40  CFR  Part  93 

Administrative  practice  and 
procedure.  Air  pollution  control.  Carbon 
monoxide.  Intergovernmental  relations, 
Ozone. 

Dated:  August  1, 1995. 
Carol  M.  BrowiMr, 
Administiator. 

40  CFR  parts  51  and  93  are  amended 
as  follows: 

PART  51— {AMENDED] 

1.  The  authority  citation  for  part  51  is 
amended  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

PART  93 — [AMENDED] 

2.  The  authority  citation  for  part  93  is 
amended  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

$$51,448  and  93.128    [Amended] 

3.  The  identical  texts  of  §§  51.448  and 
93.128  are  amended  a«  follows: 

a.  By  redesignating  paragraphs  (b)(2) 
and  (c)(2)  as  (b)(3)  and  (c)(3); 

b.  By  removing  paragraphs  (g)(1)  and 
(g)(2)  and  redesignating  paragraph  (g)(3) 
as  (g)(1)  and  reserving  paragraph  (g)(2); 
and 

c.  By  revising  paragraphs  (a)(3).  (b)(1) 
introductory  text,  and  (d)(3).  and  addii^ 
new  paragraphs  (b)(2)  and  (c)(2). 

The  identical  text  of  additions  and 
revisions  reads  as  follows: 

§ . Transition  from  the  interim 

period  to  the  control  strategy  period. 

(a)»  •  • 


(3)  Notwithstanding  paragraph  (a)(2) 
of  this  section,  if  EPA  disapproves  the 
submitted  control  strategy 
implementation  plan  revision  but 
determines  that  the  control  strategy 
contained  in  the  revision  would  have 
been  considered  approvable  with 
respect  to  requirements  for  emission 
reductions  if  all  committed  measures 
had  been  submitted  in  enforceable  form 
as  required  by  Qean  Air  Act  section 
110(a)(2)(A),  the  conformity  status  of  the 
transportation  plan  and  TIP  shall  lapse 
on  the  date  that  highway  sanctions  as  a 
result  of  the  disapproval  are  imposed  on 
the  nonattainment  area  under  section 
179(b)(1)  of  the  Clean  Air  Act,  unless 
another  control  strategy  implementation 
plan  revision  is  submitted  to  EPA  and 
found  to  be  complete. 

(b)  Areas  which  have  not  submitted  a 
control  strategy  implementation  plan 
revision. 

(1)  For  CO,  PMio  and  NO2  areas 
whose  Clean  Air  Act  deadline  for 
submission  of  the  control  strategy 
implementation  plan  revision  is  after 
November  24, 1993,  and  EPA  has 
notified  the  State,  MPO,  and  DOT  of  the 
State's  failure  to  submit  a  control 
strategy  implementation  plan  revision, 
which  initiates  the  sanction  process 
under  Clean  Air  Act  sections  179  or 
llO(m): 

{«*  •  ' 
(ii)*  •  • 

(2)  For  ozone  nonattainment  areas 
where  EPA  has  notified  the  State,  MPO, 
and  E)OT  of  the  State's  failure  to  submit 
a  control  strategy  implementation  plan 
revision  required  by  Clean  Air  Act 
sections  182(c)(2)(A)  and/or 
182(c)(2)(B),  failure  to  submit  an 
attainment  demonstration  for  an 
intrastate  moderate  ozone 
nonattainment  area  that  chose  to  use  the 
Urban  Airshed  Model  for  such 
demonstration,  or  failure  to  submit  an 
attainment  demonstration  for  a 
multistate  moderate  ozone 
nonattaiiunent  area,  the  conformity 
status  of  the  transportation  plan  and  TIP 
shall  lapse  on  the  date  that  highway 
sanctions  are  imposed  on  the 
nonattainment  area  for  such  failure 
under  section  179(b)(1)  of  the  Clean  Air 
Act. 


(c)  •  *  ' 

(2)  In  lieu  of  the  provisions  of 
paragraph  (c)(1)  of  this  section,  the 
conformity  status  of  the  transportation 
plan  and  TIP  shall  lapse  on  the  date  that 
highway  sanctions  are  imposed  on  the 
nonattainment  area  imder  section 
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17g(b)(l)  of  the  Qean  Air  Act  as  a  result 
of  incompleteness,  in  ozone 
nonattainment  areas  where  EPA  notifies 
the  State,  MPO.  and  DOT  that  the 
following  control  strategy 
implementation  plan  revisions  are 
incomplete: 

(i)  The  implementation  plan  revision 
due  November  15, 1994,  as  required  by 
Clean  Air  Act  sections  182(c)(2)(A), 
and/or  182(c)(2)(B): 

(ii)  The  attainment  demonstration 
required  for  moderate  intrastate  ozone 
nonattainment  areas'which  chose  to  use 
the  Urban  Airshed  Model  for  such 
demonstration  and  for  multistate 
moderate  ozone  nonattainment  areas;  or 

(iii)  The  VOC  reasonable  further 
progress  demonstration  due  November 
15, 1993,  as  required  by  Clean  Air  Act 
section  182(b)(1),  if  EPA  notes  in  its 
incompleteness  finding  as  described  in 
paragraph  (c)(l)(iii)  of  this  section  that 
the  submittal  would  have  been 
considered  complete  with  respect  to 
requirements  for  emission  reductions  if 
all  committed  measures  had  been 
submitted  in  enforceable  form  as 
required  by  Clean  Air  Act  section 
110(a)(2)(A). 

(iv)  The  consequences  described  in 
paragraph  (c)(1)  of  this  section  shall  be 
nullified  if  such  provisions  have  been 
applied  as  a  result  of  a  failure  described 
in  paragraph  (c)(2)  of  this  section,  and 
paragraph  (c)(2)  of  this  section  shall 
henceforth  apply  with  respect  to  any 
such  failure. 

•  -   *        •        *       • 

(d)*  •  • 

(3)  Notwithstanding  paragraph  (d)(2) 
of  this  section,  if  EPA  disapproves  the 
submitted  control  strategy 
implementation  plan  revision  but 
determines  that  Uie  control  strategy 
contained  in  the  revision  would  have 
been  considered  approvable  with 
respect  to  requirements  for  emission 
reductions  if  all  committed  measiues 
had  been  submitted  in  enforceable  form 
as  required  by  Clean  Air  Act  section 
110(a)(2)(A),  the  conformity  status  of  the 
transportation  plan  and  TIP  shall  lapse 
on  the  date  that  highway  sanctions  as  a 
result  of  the  disapproval  are  imposed  on 
the  nonattainment  area  imder  section 
179(b)(1)  of  the  Clean  Air  Act,  unless 
another  control  strategy  implementation 
plan  revision  is  submitted  to  EPA  and 
found  to  be  complete. 

•  •        •        «        • 

[PR  Doc.  95-19400  Filed  8-4-95;  8:45  am] 
BILUNQ  CODE  66aO-S»-P 


40  CFR  Part  52 
[FRL-6274-3] 

Determination  of  Attainment  of  Ozone 
Standard  by  Aahiand,  Kentucky, 
Northern  Kentucky  (Cincinnati  araa), 
Charlotte,  North  Carolina,  and 
Naahville,  Tennessee,  and 
Determination  Regarding  Applicability 
of  Certain  Reesonable  Further 
Pivgress  and  Attainment 
Demonstration  Requirements: 
Withdrawal 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  final  rule. 

SUMMARY:  On  June  22, 1995,  the  EPA 
published  a  proposed  rule  (60  FR 
32477)  and  a  direct  final  rule  (60  FR 
32466)  determining  that  the  Ashland, 
Kentucky,  Northern  Kentucky 
(Cincinnati  Area),  Charlotte,  North 
Carolina,  and  Nashville.  Tennessee, 
ozone  nonattainment  areas  were 
attaining  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone. 
Based  on  that  determination,  the  EPA 
also  determined  that  requirements  of 
section  182(b)(1)  of  the  Clean  Air  Act 
(Act)  concerning  the  submission  of  the 
15  percent  plan  and  ozone  attaiiunent 
demonstration  and  the  requirements  of 
section  172(c)(9)  of  the  Act  concerning 
contingency  measures  are  not  applicable 
to  the  areas  so  long  as  the  areas  do  not 
violate  the  ozone  standard.  The  EPA  is 
removing  the  final  rule  due  to  adverse 
comments  regarding  the  Northern 
Kentucky  (Cincinnati)  area  and  will 
simunarize  and  address  all  public 
comments  received  in  a  subsequent 
final  rule  (based  upon  the  proposed  rule 
cited  above).  Additionally,  since 
publication  of  the  original 
determination  on  June  22, 1995,  the 
Ashland,  Kentucl^,  and  Charlotte, 
North  Carolina,  areas  were  redesignated 
to  attainment  on  June  29, 1995  (60  FR 
33748),  and  July  5, 1995  (60  FR  34859), 
respectively,  making  this  finding  for 
those  areas  no  longer  necessary.  A  final 
rule  will  be  published  regarding  the 
Nashville  area  for  which  no  adverse 
comments  were  received. 
EFFECTIVE  DATE:  The  direct  final  rule 
pubUshed  at  60  FR  32466,  June  22, 
1995,  is  withdrawn  effective  August  7, 
1995. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following  location: 
U.S.  Environmental  Protection  Agency, 
Region  4,  Air  Programs  Branch,  345 
Courtland  Street,  Atlanta,  Georgia 
30365. 


FOR  FURTHER  INFORMATION  CONTACT:  Kay 

Prince,  Regulatory  Planning  4 
Development  Section,  Air  Programs 
Branch.  Air.  Pesticides  &  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency. 
Region  4.  345  Courtland  Street,  Atlanta, 
Georgia  30365.  The  telephone  number  is 
(404)  347-3555,  extension  4221. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations,  Oxides  of 
nitrogen.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compoimds. 

Dated:  July  31, 1995. 
R.F.  McGhee, 

Acting  Regional  Administrator 

[FR  Doc  95-19487  Filed  8-4-95;  8:45  am] 

Miimi  COM  HMD  no  r 


40  CFR  Part  70 
[AD-FRL-6274-2] 

Title  V  Clean  Air  Act  Rnal  Interim 
Approval  of  Operating  Permits 
Program;  District  of  Columbia 

AGENCY:  U.S.  Enviroiunental  Protection 

Agency  (EPA). 

ACTION:  Final  interim  approval. 

SUMMARY:  EPA  is  promulgating  interim 
approval  of  the  operating  permits 
program  submitted  by  the  District  of 
Columbia  for  the  purpose  of  complying 
with  federal  requirements  for  an 
approvable  program  to  issue  operating 
permits  to  all  major  stationary  soim:es. 
and  to  certain  other  sources. 
EFFECTIVE  DATE:  September  6, 1995. 
ADDRESSES:  Copies  of  the  District's 
submittal  and  other  supporting 
information  used  in  developing  the  final 
interim  approval  are  available  for 
inspection  during  normal  business 
houra  at  the  following  location:  Air, 
Radiation,  and  Toxics  EHvision,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  PA  19107. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  M.  Abramson,  {3AT23),  Air, 
Radiation  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  HI,  841  Chestnut  Building, 
Philadelphia,  PA  19107,  (215)  597- 
2923. 

SUPPLEMENTARY  INFORMATION: 

I.  Baclcground 

Title  V  of  the  1990  Clean  Air  Act 
Amendments  (sections  501-507  of  the 
Clean  Air  Act  ("the  CAA")),  and 
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implementing  regulations  at  40  Code  of 
Federal  Regulations  (CFR)  part  70 
require  that  states  seeking  to  administer 
a  Title  V  operating  permits  program 
develop  and  submit  a  program  to  EPA 
by  November  15, 1993,  and  that  EPA  act 
to  approve  or  disapprove  each  program 
within  1  year  after  receiving  the 
submittal.  EPA's  program  review  occurs 
pursuant  to  section  502  of  the  Act  and 
the  part  70  regulations,  which  together 
outline  criteria  for  approval  or 
disapproval  of  an  operating  permits 
program  submittal.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  part  70,  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  2  years.  If  EPA  has  not 
fully  approved  a  program  by  November 
15, 1995,  or  by  the  expiration  of  the 
interim  approval  period,  it  must 
establish  and  implement  a  federal 
program.  y 

On  March  21, 1995,  EPA  proposed 
interim  approval  of  the  operating 
permits  program  for  the  District  of 
Columbia.  (See  60  FR  14921).  EPA 
compiled  a  Technical  Support 
Dociam«it  (TSD)  which  describes  the 
operating  permits  program  in  greater 
detail.  In  this  notice  EPA  is  taking  final 
action  to  promulgate  interim  approval  of 
the  operating  permits  program  for  the 
District  of  Columbia. 

n.  Analysis  of  State  Sulmtission 

On  January  13, 1994,  the  District  of 
Columbia  submitted  an  operating 
permits  program  to  satisfy  the 
req\iirements  of  the  CAA  and  40  CFR 
part  70.  The  submittal  was 
supplemented  by  additional  materials 
on  March  11, 1994  and  was  foimd  to  be 
administratively  complete  pursuant  to 
40  CFR  70.4(e)(1).  EPA  reviewed  the 
program  against  the  criteria  for  approval 
in  section  502  of  the  CAA  and  the  part 
70  regulations.  EPA  determined,  as  fully 
described  in  the  notice  of  proposed 
interim  approval  of  the  District's 
operating  permits  program  (see  60  FR 
14921  (March  21, 1995))  and  the  TSD 
for  this  action,  that  the  District's 
operating  permits  program  substantially 
meets  the  requirements  of  the  CAA  and 
part  70. 

in.  Response  to  Public  Comments 

EPA  received  comments  from  one 
organization.  EPA's  response  to  these 
comments  are  simunarized  in  this 
section.  Comments  supporting  EPA's 
proposal  are  not  addressed  in  this 
notice.  All  comments  are  contained  in 
the  docket  at  the  address  noted  in  the 
ADDRESSES  section  above. 


TiHe  I  Modifications 

Comment:  EPA  has  no  authority  to 
deny  approval  of  the  District's  operating 
permits  program  based  on  its  definition 
of  "Title  I  modification  or  modification 
under  any  provision  of  Title  I  of  the 
Act".  The  District's  definition  of  the 
term  "Title  I  Modification"  which  does 
not  expressly  include  changes  reviewed 
under  a  minor  source  preconstruction 
review  program  is  consistent  with  the 
relatively  narrow  definition  of  "Title  I 
Modifications"  in  the  current  part  70 
rules. 

EPA  Response:  As  stated  in  the 
proposed  rule,  EPA  does  not  beUeve 
that  the  District's  definition  of  "Title  I 
modification  or  modification  under  any 
provision  of  Title  I  of  the  Act"  is 
necessary  grounds  for  either  ..iterim 
approval  or  disapproval.  Accordingly, 
EPA  has  not  identified  the  District's 
definition  of  this  term  to  be  a  program 
deficiency. 

EPA  is  cvurently  in  the  process  of 
determining  the  proper  definition  of  the 
term  "Title  I  modification  or 
modification  under  any  provision  of 
Title  I  of  the  Act".  (See  59  FR  44572). 
If  EPA  estabUshes  in  its  rulemaking  that 
the  definition  of  "Title  I  modifications" 
can  be  interpreted  to  exclude  changes 
reviewed  under  a  minor  source 
preconstruction  review  (NSR)  program, 
the  District's  definition  of  "Title  I 
modification  or  modification  under  any 
provision  of  Title  I  of  the  Act"  would 
be  fully  consistent  with  part  70. 
Conversely,  if  EPA  establishes  through 
the  rulemaking  that  the  definition  must 
include  changes  reviewed  imder  minor 
NSR,  the  District's  definition  of  "Title  I 
modification  or  modification  under  any 
provision  of  Title  I  of  the  Act"  woidd 
not  fully  meet  the  40  CFR  70.2 
requirements  for  definitions. 

The  primary  purpose  of  EPA's 
discussion  of  this  issue  in  the  proposed 
rule  was  to  notify  the  District  and 
regulated  community  about  how  the 
definition  of  "Title  I  modification  or 
modification  imder  any  provision  of 
Title  I  of  the  Act"  may  impact  the 
approval  status  of  the  District's  Title  V 
operating  permits  program.  Until  the 
definition  of  "Title  I  modification  or 
modification  under  any  provision  of 
Title  I  of  the  Act"  is  established  through 
rulemaking  to  include  changes  reviewed 
imder  minor  NSR,  EPA  does  not 
consider  the  District's  definition  of  this 
term  to  be  either  an  interim  or 
disapproval  issue. 

Implementation  of  Section  112(g)  Upon 
Program  Approval 

Comment:  EPA's  proposed  approval 
of  the  District's  Chapter  3  operating 


permits  program  for  the  purpose  of 
implementing  112(g)  during  the 
transition  period  between  federal 
promulgation  of  a  section  112(g)  rule 
and  District  adoption  of  section  112(g) 
regulations  is  objectionable  for  the 
following  reasons:  (1)  the  District's 
program  may  not  conform  to  the  section 
112(g)  requirements  once  they  have 
been  issued  by  EPA,  and  (2)  EPA  is 
proposing  to  approve  the  program 
without  clarifying  whether  the  District's 
program  addresses  the  critical  threshold 
questions  of  how  a  source  is  to 
determine  if  an  emissions  increase  is  or 
is  not  greater  than  de  minimis,  and 
whether  or  not  it  has  been  offset 
satisfactorily.  EPA  has  no  legal  basis  for 
allowing  the  District  to  implement 
section  112(g)  until  the  agency 
completes  its  rulemaking  under  112(g). 

EPA  Response:  Title  V  of  the  CAA  and 
the  part  70  regulations  require  states 
seeking  to  obtain  and  retain  approval  of 
Title  V  operating  permit  programs  to 
have  authority  to  issue  permits  and 
assure  compUance  with  all  applicable 
requirements.  (Section  502(b)(5)(A)  and 
40  CFR  70.4(b)(3){i)).  SecUon  112(g)(2) 
of  the  CAA,  an  applicable  requirement, 
provides  that  no  person  may  modify, 
construct  or  reconstruct  a  major  source 
of  HAP,  unless  the  Administrator  (or  the 
state)  determines  that  maximima 
achievable  control  technology  (MACT) 
limitations  have  been  met  or  that 
sufficient  offsets  have  been  provided. 
Accordingly,  as  discussed  in  the 
preamble  to  the  proposed  section  112(g) 
rule,  EPA  interprets  the  statute  to 
require  states  to  implement  section 
112(g)  including  the  development  of 
case-by-case  MACT  determinations,  in 
order  to  obtain  and  retain  approval  of 
Title  V  operating  permits  programs  (See 

59  FR  15565). 

In  the  proposed  interim  approval  of 
the  District's  operating  permits  program, 
EPA  proposed  to  approve  the  District's 
Chapter  3  operating  permits  program  for 
the  purpose  of  implementing  section 
112(g)  during  the  transition  period 
between  federal  promulgation  of  a 
section  112(g)  rule  and  District  adoption 
of  112(g)  implementing  regulations.  (See 

60  FR  14925-6).  This  proposal  was 
based  in  part  on  EPA's  revised 
interpretation  of  the  CAA  discussed  in 
a  Federal  Register  notice  published  on 
February  14, 1995  which  postponed  the 
effective  date  of  section  112(g)  until 
after  EPA  has  promulgated  a  rule 
addressing  that  provision.  (See  60  FR 
8333). 

The  section  112(g)  interpretive  notice 
explains  that  EPA  is  still  considering 
whether  the  effective  date  of  section 
112(g)  should  be  delayed  beyond  the 
date  of  promulgation  of  the  federal  rule 
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so  as  to  allow  states  time  to  adopt  rules 
implementing  the  federal  rule,  and  that 
EPA  will  provide  for  any  such 
additional  delay  in  the  final  section 
112(g)  rulemaking.  Unless  and  until 
EPA  provides  for  such  an  additional 
postponement  of  section  112(g),  the 
District  must  be  able  to  implement 
section  112(g)  during  the  transition 
period  between  promulgation  of  the 
federal  section  112(g]  rule  and  adoption 
by  the  District  of  implementing 
regulations. 

As  described  in  the  proposed  rule, 
EPA  believes  that,  although  the  District 
currently  lacks  a  program  designed 
specifically  to  implement  section  112(g), 
the  District's  Chapter  3  operating 
permits  program  will  serve  as  an 
adequate  implementation  vehicle  during 
a  transition  period  because  it  will  allow 
the  District  to  select  control  measures 
that  would  meet  MACT,  as  defined  in 
section  112,  and  incorporate  these 
measures  into  federally  enforceable 
source-specific  permits  for  major 
sources  of  hazardous  air  pollutants 
(HAP). 

A  consequence  of  the  fact  that  the 
District  lacks  a  program  designed 
specifically  to  implement  section  112(g) 
is  that  the  timing  requirements  for 
submitting  permit  applications  to 
establish  case-by-case  MACT 
determinations  will  differ  from  those  in 
the  section  112(g)  rule.  However,  EPA 
expects  the  District  to  be  able  to  require 
sources  to  submit  applications  to  obtain 
operating  permits  or  permit  revisions  to 
establish  case-by-case  MACT 
determinations  prior  to  construction 
where  necessary  for  purposes  of  section 
112(g)  even  if  its  own  operating  permits 
program  does  not  require  such  permit 
appUcations  to  be  submitted  imtil 
twelve  (12)  months  after  commencing 
operations. 

Although  the  Chapter  3  operating 
permits  program  does  not  at  this  time 
address  critical  112(g)  threshold 
questions  with  respect  to  de  minimis 
levels  and  offsets,  EPA  believes  that  the 
District  can  adequately  implement 
112(g)  prior  to  adoption  of  EPA's  final 
promulgated  112(g)  rule  by  relying  on 
the  authority  established  in  the  Chapter 
3  operating  permits  program  and  using 
EPA's  final  112(g)  rule  as  guidance. 
Pursuant  to  the  District's  commitment 
"to  adopt  and  implement  expeditiously 
any  additional  regulations  that  might  be 
needed  to  incorporate  such  [future 
section  112]  requirements  into  operating 
permits",  the  District  will  be  expected 
to  establish  additional  authorities  with 
respect  to  112(g)  de  minimis  levels  and/ 
or  offsets,  if  necessary,  consistent  with 
the  112(g)  rule  once  EPA  promulgates  a 
rule  addressing  those  provisions. 


Final  Action 

EPA  is  promulgating  interim  approval 
of  the  operating  permits  program 
submitted  by  the  District  of  Columbia 
on  January  13, 1994,  and  supplemented 
on  March  11, 1994.  The  District  must 
make  the  changes  identified  in  the 
proposed  rule  in  order  to  fully  meet  the 
requirements  of  the  July  21, 1992 
version  of  part  70.  (See  60  FR  14926). 
The  District  must  also  have  acid  rain 
regulations  and  adequate  forms  in  place 
by  November  15, 1995  consistent  with 
the  commitment  made  in  a  February  3, 
1995  letter  to  EPA. 

The  scope  of  the  District's  part  70 
program  approved  in  this  notice  appUes 
to  all  part  70  sources  (as  defined  in  the 
approved  program)  within  the  District  of 
Coliunbia,  except  any  sources  of  air 
pollution  over  which  an  Indian  Tribe 
has  jurisdiction.  See,  e.g.,  59  FR  55813, 
55815-18  (Nov.  9, 1994).  The  term 
"Indian  Tribe"  is  definml  imder  the  Act 
as  "any  Indian  tribe,  band,  nation,  or 
other  organized  group  or  community, 
including  any  Alaska  Native  village, 
which  is  federally  recognized  as  eUgible 
for  the  special  programs  and  services 
provided  by  the  United  States  to  Indians 
because  of  their  status  as  Indians."  See 
section  302(r)  of  the  CAA;  see  also  59 
FR  43956,  43962  (Aug.  25, 1994);  58  FR 
54364  (Oct.  21,1993). 

This  interim  approval,  which  may  not 
be  renewed,  extends  until  September  8, 
1997.  During  this  interim  approval 
period,  the  District  is  protected  bom 
sanctions,  and  EPA  is  not  obligated  to 
promulgate,  administer  and  enforce  a 
federal  operating  permits  program  in  the 
District.  Permits  issued  under  a  program 
with  interim  approval  have  full  standing 
with  respect  to  part  70,  and  the  1-year 
time  period  for  submittal  of  permit 
applications  by  subject  sources  begins 
upon  the  effective  date  of  this  interim 
approval,  as  does  the  3-year  time  period 
for  processing  the  initial  permit 
applications. 

If  the  District  fails  to  submit  a 
complete  corrective  program  for  full 
approval  by  March  7,  1997,  EPA  will 
start  an  18-month  clock  for  mandatory 
sanctions.  If  the  District  then  fails  to 
submit  a  corrective  program  that  EPA 
finds  complete  before  the  expiration  of 
that  18-month  period,  EPA  will  be 
required  to  apply  one  of  the  sanctions 
in  section  179(b)  of  the  Act,  which  will 
remain  in  effect  until  EPA  determines 
that  the  District  has  corrected  the 
deficiency  by  submitting  a  complete 
corrective  program.  Moreover,  if  the 
Administrator  finds  a  lack  of  good  faith 
on  the  part  of  the  District,  both 
sanctions  under  section  179(b)  will 
apply  after  the  expiration  of  the  18- 


month  period  until  the  Administrator 
determined  that  the  District  had  come 
into  compliance.  In  any  case,  if,  six 
months  after  appUcation  of  the  first 
sanction,  the  District  still  has  not 
submitted  a  corrective  program  that  EPA 
has  found  complete,  a  second  sanction 
wrill  be  required. 

ff  EPA  disapproves  the  District's 
complete  corrective  program,  EPA  will 
be  required  to  apply  one  of  the  section 
179(b)  sanctions  on  the  date  18  months 
after  the  effective  date  of  the 
disapproval,  unless  prior  to  that  date  the 
District  has  submitted  a  revised  program 
and  EPA  has  determined  that  it 
corrected  the  deficiencies  that  prompted 
the  disapproval.  Moreover,  if  the 
Administrator  finds  a  lack  of  good  faith 
on  the  part  of  the  District,  both 
sanctions  under  section  179(b)  shall 
apply  after  the  expiration  of  the  18- 
month  period  until  the  Administrator 
determines  that  the  District  has  come 
into  compUance.  In  all  cases,  if,  six 
months  aJter  EPA  apphes  the  first 
sanction,  the  District  has  not  submitted 
a  revised  program  that  EPA  has 
determined  corrects  the  deficiencies,  a 
second  sanction  is  required. 

In  addition,  discretionary  sanctions 
may  be  appfied  where  warranted  any 
time  after  the  expiration  of  an  interim 
approval  period  if  the  District  has  hot 
timely  submitted  a  complete  corrective 
program  or  EPA  has  disapproved  its 
submitted  corrective  program. 
Moreover,  if  EPA  has  not  granted  full 
approval  to  the  District's  program  by  the 
expiration  of  this  interim  approval  and 
that  expiration  occurs  after  November 
15, 1995,  EPA  must  promulgate, 
administer  and  enforce  a  federal  p>ermits 
program  for  the  District  of  Columbia 
upon  interim  approval  expiration. 

Requirements  for  approval,  specified 
in  40  CFR  70.4(b),  encompass  section 
112{1)(5)  requirements  for  approval  of  a 
program  for  delegation  of  section  112 
standards  as  promulgated  by  EPA  as 
they  apply  to  part  70  sources.  Section 
112(1)(5)  requires  that  the  State's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  part  70.  Therefore.  EPA  is  also 
promulgating  approval  under  section 
112(1)(5)  and  40  CFR  63.91  of  the 
District's  program  for  receiving 
delegation  of  section  112  standards  that 
are  unchanged  from  federal  standards  as 
promulgated.  This  program  for 
delegations  only  applies  to  sources 
covered  by  the  Part  70  program. 

Additionally,  EPA  is  promulgating 
approval  of  Chapter  3  of  Subtitle  I  of 
Title  20  of  the  District  of  Columbia 
Municipal  Regulations  (20  DCMR), 
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under  the  authority  of  Title  V  and  Part 
70  for  the  purpose  of  implementing 
section  112(g)  to  the  extent  necessary 
during  the  transition  period  between 
promulgation  of  the  federal  section 
112(g]  rule  and  adoption  of  any 
necessary  District  rules  to  implement 
EPA's  section  112(g)  regulations. 
However,  since  this  approval  is  for  the 
purpose  of  providing  a  mechanism  to 
implement  section  112(g)  during  the 
transition  period,  the  approval  of  the 
Chapter  3  operating  permits  program  for 
this  purpose  will  be  without  effect  if 
EPA  decides  in  the  final  section  112(g) 
rule  that  sources  are  not  subject  to  the 
requirements  of  the  rule  until  state 
regulations  are  adopted.  Although 
section  112(1)  generally  provides  the 
authority  for  approval  of  state  air  toxics 
programs,  Title  V  and  section  112(g) 
provide  authority  for  this  limited 
approval  because  of  the  direct  linkage 
between  implementation  of  section 
112(g)  and  Title  V.  The  duration  of  this 
approval  is  limited  to  18  months 
following  promulgation  by  EPA  of 
section  112(g)  regulations,  to  provide 
the  District  with  adequate  time  to  adopt 
regulations  consistent  with  federal 
requirements. 

The  Office  of  Management  and  Budget 
has  exempted  this  action  firom  Executive 
Order  12866  review. 

EPA's  actions  under  section  502  of  the 
Act  do  not  create  any  new  requirements, 
but  simply  address  operating  permits 
programs  submitted  to  satisfy  the 
requirements  of  40  CFR  part  70.  Because 
this  action  does  not  impose  any  new 
requirements,  it  does  not  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities. 

EPA  has  determined  that  this 
proposed  interim  approval  action  does 
not  include  a  federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  federal  requirements.  Accordingly, 
no  additional  costs  to  state,  local,  or 
tribal  governments,  or  to  the  private 
sector  result  from  this  action. 

EPA  has  determined  that  this  final 
interim  approval  action,  promulgating 
interim  approval  of  the  District  of 
Columbia's  operating  permits  program, 
does  not  include  a  federal  mandate  that 
may  result  in  estimated  costs  of  $100 
million  or  more  to  either  state,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  federal  action 
approves  pre-existing  reqtiirements 
imder  state  or  local  law,  and  imposes  no 
new  federal  requirements.  Accordingly, 
no  additional  costs  to  state,  local,  or 


tribal  governments,  or  to  the  private 
sector  result  fiom  this  action. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits,  and 
Reporting  and  recordkeeping 
requirements. 

Dated:  July  20, 1995. 
W.T.  Wisnieivdd. 
Acting  Regional  Administrator. 

Part  70,  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  70— (AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Antfamltf:  42  U.S.C.  7401,  et  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  adcUng  the  entry  for  the  District  of 
Columbia  in  alphabetical  order  to  read 
as  follows: 

Appendix  A  to  Part  70 — ^Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


District  of  Columbia 

(a)  Environmental  Regulation 
Administration:  submitted  on  January  13, 
1994  and  March  11, 1994;  interim  approval 
eSiBctive  on  September  6, 1995;  interim 
approval  expires  September  8, 1997. 

(b)  (Rflserved) 

•         *         *         •         • 

(FR  Doc.  95-19399  Filed  8-4-95;  8:45  am] 
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40  CFR  Part  258 
[EPAK)SW-FR-05;  FRL-6271-q 

Financial  Assurance  Crttorte  for 
Owners  and  Operators  of  Municipal 
Solid  Waste  Landfill  Facilities 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  technical  corrections. 

summary:  This  rule  corrects 
typographical  errors  in  the  Financial 
Assurance  Criteria  (40  CFR  part  258, 
subpart  G)  for  owners  and  operators  of 
mimicipal  solid  waste  landfills 
(MSWLFs). 

EFFECTIVE  DATE:  These  technical 
corrections  are  effective  August  7, 1995. 
The  effective  date  for  subpart  G  of  40 
CFR  part  258  was  recently  extended 
from  April  9, 1995  until  April  9, 1997 
(see  the  April  7, 1995  Federal  Register, 
60  FR  17649). 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA/ 


Superfund  Hotline,  Office  of  Solid 
Waste,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460,  (800)  424-9346,  TDD  (800) 
553-7672  (hearing  impaired);  in  the 
Washington,  IXI  metropolitan  area  the 
number  is  (703)  920-9810.  TDD  (703) 
486-3323. 

For  more  detailed  information  on 
specific  aspects  of  this  document, 
contact  Allen  J.  Geswein  (703-308- 
7261),  Office  of  Solid  Waste  (5306W), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW..  Washington,  DC 
20460. 

SUPf>t.EMENTARY  INFORMATION:  This  rule 
corrects  typographical  errors  included 
in  the  Financial  Assurance  Criteria 
issued  on  October  9, 1991  as  part  of  the 
Criteria  for  Mtmicipal  SoUd  Waste 
Landfills  (see  56  FR  50978).  The  cross- 
references  in  the  provisions  that  relate 
to  a  trust  fund  (§  258.74(a)  (3)  and  (4)), 
a  letter  of  credit  (§  258.74(c)(3))  and  an 
insurance  policy  (§  258.74(d)(3))  are 
being  changed  to  reference  the  correct 
section  that  provides  for  the  use  of 
multiple  financial  mechanisms 
("§  258.74(k)"  or  "paragraph  k")  instead 
of  the  current  (incorrect]  reference  to  the 
section  that  addresses  a  state's 
assumption  of  responsibility  for 
compliance  with  financial  assurance 
requirements  ("§  258.74(j)"  or 
"paragraph  j");  the  surety  bond 
provisions  at  §  258.74(b)(2)  already 
correctly  reference  §  258.74(k).  Another 
change  eliminates  an  incorrect  reference 
to  §  270.74(a)  in  the  trust  fund 
provisions  at  §  258.74(a)(6)  and 
substitutes  the  correct  reference  to 
§  258.74(a).  A  final  change  corrects  a 
grammatical  error  in  the  trust  fund 
provisions  at  §  258.74(a)(4)  by 
substituting  "in  the  pay-in  period"  for 
"on  the  pay-in  period"  in  the  last 
sentence  of  that  subsection. 

There  is  good  cause  pursuant  to 
section  553(b)(3)(B)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(b)(3)(B).  to  issue  today's  technical 
corrections  without  prior  notice  and 
comment,  because  notice  and  comment 
is  unnecessary  when,  as  in  this  case,  the 
changes  only  correct  prior  tjrpographical 
errors  and  do  not  materially  change  the 
regulatory  requirements. 

List  of  Subjects  in  40  CFR  Part  258 

Environmental  protection.  Reporting 
and  recordkeeping  requirements.  Waste 
treatment  and  disposal. 

Dated:  Jime  20. 1995. 
Elliott  Laws. 

Assistant  Administrator  for  Solid  Waste  and 
Emergency  Response. 

40  CFR  part  258  is  amended  as 
follows: 
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PART  25&-CRITERiA  FOR  MUNICIPAL 
SOUD  WASTE  LANDFILLS 

1.  The  authority  section  for  part  258 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6907(a)(3).  6912(a), 
6944(a)  and  6949a(c);  33  U.S.C  1345  (d)  and 
(e). 

2.  Section  258.74  is  amended  by 
revising  paragraphs  (a)(3),  (a)(4),  (a)(6), 
(c)(3).  and  (d)(3)  to  read  as  follows: 

§258.74    Allowable  mechanisms. 

•        •        •        •        • 

(a)*  *  • 

(3)  For  a  trust  fund  used  to 
demonstrate  finanrj^*)  assurance  for 
closure  and  post-closure  care,  the  first 
payment  into  the  fund  must  be  at  least 

Sual  to  the  current  cost  estimate  for 
>sure  or  post-closure  care,  except  as 
provided  in  paragraph  (k)  of  this 
section,  divided  by  the  number  of  years 
in  the  pay-in  period  as  defined  in 
paragraph  (a)(2)  of  this  section.  The 
amoimt  of  subsequent  payments  must 
be  determined  by  the  following  formula: 
Next  Payment  =  (CE  -  CV]/Y 
where  CE  is  the  current  cost  estimate  for 
closure  or  post-closure  care  (updated  for 
inflation  or  other  changes),  CV  is  the 
current  value  of  the  trust  fund,  and  Y  is 
the  niunber  of  years  remaining  in  the 
pav-in  period. 

(4)  For  a  trust  fund  used  to 
demonstrate  financial  assurance  for 
corrective  action,  the  first  payment  into 
the  trust  fund  must  be  at  least  equal  to 
one-haff  of  the  current  cost  estimate  for 
corrective  action,  except  as'  provided  in 
paragraph  (k)  of  this  section,  divided  by 
the  number  of  years  in  the  corrective 
action  pay-in  period  as  defined  in 
paragraph  (a)(2)  of  this  section.  The 
amount  of  subsequent  payments  must 
be  determined  by  the  following  formula: 
Next  Payment  =  [RB  -  CV]/Y 

where  RB  is  the  most  recent  estimate  of 
the  required  trust  fund  balance  for 
corrective  action  (i.e.,  the  total  costs  that 
will  be  incurred  during  the  second  half 
of  the  corrective  action  period),  CV  is 
the  current  value  of  the  trust  fund,  and 
Y  is  the  number  of  years  remaining  in 
the  pay-in  period. 
•        *        •        •       • 

(6)  If  the  owner  or  operator  establishes 
a  trust  fund  after  having  used  one  or 
more  alternate  mechanisms  specified  in 
this  section,  the  initial  payment  into  the 
trust  fund  must  be  at  least  the  amoimt 
that  the  fimd  would  contain  if  the  trust 
fund  were  established  initially  and 
annueil  payments  made  according  to  the 
specifications  of  this  paragraph  and 
paragraph  (a)  of  this  section,  as 
applicable. 


(c)*  *  • 

(3)  The  letter  of  credit  must  be 
irrevocable  and  issued  for  a  period  of  at 
least  one  year  in  an  amount  at  least 
equal  to  the  current  cost  estimate  for 
closure,  post-closure  care  or  corrective 
action,  whichever  is  applicable,  except 
as  provided  in  paragraph  (k)  of  this 
section.  The  letter  of  credit  must 
provide  that  the  expiration  date  will  be 
automatically  extended  for  a  period  of  at 
least  one  year  unless  the  issuing 
institution  has  cancelled  the  letter  of 
credit  by  sending  notice  of  cancellation 
by  certified  mail  to  the  owner  and 
operator  and  to  the  State  Director  120 
days  in  advance  of  cancellation.  If  the 
letter  of  credit  is  cancelled  by  the 
issuing  institution,  the  owner  or 
operator  must  obtain  alternate  financial 
assurance. 

•  *       ♦        •        • 

(d)*  *  * 

(3)  The  insurance  poUcy  must  be 
issued  for  a  face  amoimt  at  least  equal 
to  the  current  cost  estimate  for  closure 
or  post-closure  care,  whichever  is 
applicable,  except  as  provided  in 
paragraph  (k)  of  this  section.  The  term 
face  amount  means  the  total  amount  the 
insurer  is  obligated  to  pay  imder  the 
poUcy.  Actual  payments  by  the  insurer 
will  not  change  the  face  amount, 
although  the  insurer's  future  liability 
will  be  lowered  by  the  amount  of  the 
payments. 

*  •        *        »        • 

IFR  Doc.  95-19251  Filed  8-4-95;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Dodwt  No.  93-121;  RM-8220] 

Radio  Broadcasting  Services;  Buena 
Vista.  CO 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  281C3  for  Channel  281A  at 
Buena  Vista,  Colorado,  and  modifies  the 
Class  A  authorization  for  Station 
KBVC(FM)  to  specify  operation  on  the 
higher  powered  channel,  as  requested 
by  Riley  M.  Murphy.  See  58  FR  31183, 
June  1, 1993.  Coordinates  used  for 
Channel  281C3  at  Buena  Vista  are  38- 
39-49  and  106-12-50.  With  this  action, 
the  proceeding  is  terminated. 

EFFECTIVE  DATE:  September  18, 1995. 


FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-121, 
adopted  July  27, 1995,  and  released 
August  2, 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
fit)m  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  located  at 
1919  M  Street,  NW.,  Room  246,  or  2100 
M  Street,  NW.,  Suite  140.  Washington, 
DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authoritjr:  Sees.  303, 48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Colorado  is  amended 
by  removing  Channel  281A  and  adding 
Channel  281C3  at  Buena  Vista. 

Federal  Communications  Commission. 

Andrew  J.  Rhodes, 

Acting  Chief,  Allocations  Branch.  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

IFR  Doc.  95-19362  Filed  8-4-95;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Chapter  2 

Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS); 
Revision  of  Authority  Citation 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 

SUMMARY:  The  Defense  Acquisition 
Regulations  (DAR)  Council  is  revising 
the  authority  citations  for  48  CFR 
Chapter  2  to  update  the  authority  for 
issuance  of  the  Defense  FAR 
Supplement.  In  addition,  the  DAR 
Council  is  adding  the  new  authority 
citation  to  Appendix  G  as  an  authority 
citation  was  previously  inadvertently 
omitted. 
EFFECTIVE  DATE:  August  7. 1995. 
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FOR  FURTHER  INFORMA-nON  CONTACT: 
Ludle  Martin.  (703)  602-0131. 

List  of  Subjects  for  48  CFK  Chapter  2 

Goverment  pnxnuement. 

Accordingly,  under  the  authority  of 
41  U.S.C.  421  et  seq.,  the  Defense  FAR 
Supplement  authority  citation  for  48 
CFR  Parts  201  throu^  253  and 
Appendices  A  through  I  of  Chapter  2  is 
revised  and  a  new  authority  citation  for 
Appendix  G  is  added  to  read  as  follows: 

Authority:  41  U.S.C  421  and  48  CFR 
Chapter  1. 
Mkfaele  P.  Psterson, 

Executive  Editor,  Defense  Acquisition 

Regulations  Council. 

(FR  Doc.  95-19315  Filed  S-14-95;  8:45  ami 
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48  CFR  Parts  206. 207. 215. 219.  and 


(DFARS  Case  95-0701] 

Defense  Federal  Acquisition 
Regulation  Supptoment;  Contract 
Avvard  (interim) 

AQENCY:  Department  of  Defense  (DoD). 

ACnON:  Interim  rule  with  request  for 
comment. 

SUMMARY:  This  interim  rule  is  issued 
pursuant  to  the  Federal  Acquisition 
Streamlining  Act  of  1994  ("the  Act"). 
The  Director  of  Defense  Procurement  is 
amending  the  Defense  Federal 
Acquisition  Regidation  Supplement 
concerning  acquisition  planning, 
contracting  by  negotiation,  and 
competition  requirements  as  a  result  of 
changes  to  Title  10  U.S.C.  by  Sections 
1506,  3065,  3066,  and  7101(b)  of  the 
Act. 

DATES:  Effective  Date:  August  7, 1995. 

Comment  Date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  October  6, 1995  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council, 
PDUSD(A&T)DPCDAR)4MD  3D139,3062 
Defense  Pentagon,  Washington,  DC 
20301-3062.  Telefax  number  (703)  602- 
0350.  Please  cite  DFARS  Case  95-D701 
in  all  correspondence  related  to  this 
issue. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Mellissa  D.  Rider,  DFARS  FASTA 
Implementation  Secretariat,  at  (703) 
614-1634.  Please  Qte  DFARS  case  95- 
D701. 


SUPPLEMENTARY  INFORMATION: 
A.  Background 

The  Federal  Acquisition  Streamlining 
Act  of  1994,  Pub.  L.  103-355  ("the 
Act"),  dated  October  13, 1994,  provides 
authorities  that  streamline  the 
acquisition  process  and  minimize 
burdensome  Govemment-imique 
requirements.  Major  changes  that  can  be 
expected  in  the  acquisition  process  as  a 
result  of  the  Act's  implementation 
include  changes  in  the  areas  of 
Commercial  Item  Acquisition, 
Simplified  Acquisition  Procedures,  the 
Truth  in  Negotiations  Act,  and 
introduction  of  the  Federal  Acquisition 
Computer  Network  (FACNET). 

DFARS  Case  95-D701  addresses  six 
defense-unique  sections  of  the  Act  that 
were  given  immediate  efi'ectivity  by 
Section  10001(c)  of  the  Act:  Section 
1506,  Repeal  of  Requirement  Relating  to 
Production  Special  Tooling  and 
Production  Special  Test  Equipment; 
Section  1507,  Regulations  for  Bids; 
Section  3063,  DoD  Acquisition  of 
Intellectual  Property  Rights;  Section 
3065,  Codification  and  Revision  of 
Limitation  on  Lease  of  Vessels,  Aircraft, 
and  Vehicles;  Section  3066,  Soft  Drink 
Supplies:  and  Section  7101(b),  Repeal  of 
Certain  Reqiiirements.  Following  is  a 
discussion  of  the  changes  associated 
with  each  section: 

Section  1506,  Repeal  of  Requirement 
Relating  to  Production  Special  Tooling 
and  Production  Special  Test 
Equipment — ^This  section  repeals  10 
U.S.C.  2329,  which  contained 
requirements  relating  to  production 
special  tooling  and  production  special 
test  equipment.  The  requirements  of  10 
U.S.C.  2329  had  been  implemented  at 
DFARS  215.871  and  was  the  sole  reason 
that  section  was  created.  The  interim 
rule  removes  and  reserves  DFARS 
215.871. 

Section  1507,  Regulations  for  Bids — 
This  section  amends  10  U.S.C.  2381(a) 
to  vest  the  Secretary  of  Defense  with  the 
authority  to  prescribe  regulations 
covering  the  preparation,  submission, 
and  opening  of  bids.  Existing  FAR 
coverage  at  Subpart  1.3  already  vests  the 
Secretary  of  Defense  with  this  authority, 
especially  when  one  considers  that  5 
U.S.C.  allows  agency  heads,  such  as  the 
Secretary  of  Defense,  to  structure  the 
internal  administrative  procedures  of 
his/her  agency  to  support,  among  other 
things,  the  procurement  process. 
Therefore,  DFARS  was  not  amended  to 
implement  this  Section  of  the  Act. 

Section  3063.  DoD  Acquisition  of 
Intellectual  Property  Rights — ^This 
section  of  the  Act  rewords  the  listing  of 
the  types  of  copyrights,  designs,  patents, 
processes,  etc..  in  which  DoD  may 


obtain  rights  in  data,  to  include 
technical  data  and  computer  software 
and  releases  of  past  infringements  or 
unauthorized  use  of  technical  data  and 
computer  software.  Since  the  existing 
guidance  at  DFARS  Part  227  already 
covers  these  types  of  situations,  no 
change  has  beisn  made  to  DFARS. 

Section  3065,  Codification  and 
Revision  of  Limitation  on  Lease  of 
Vessels,  Aircraft,  and  Vehicles — This 
section  of  the  Act  adds  a  new  section  at 
10  U.S.C.  2401a,  which  reqvures  DoD  to 
consider  all  costs  and  make  a  written 
determination  prior  to  entering  into  any 
contract  with  a  term  of  18  months  or 
more,  or  extending  or  renewing  any 
contract  for  a  term  of  18  months  or 
more,  for  any  vessel,  aircraft,  or  vehicle, 
through  a  lease,  charier,  or  similar 
agreement.  A  new  section  is  added  at 
DFARS  207.470  to  implement  this 
section  of  the  Act. 

Section  3066,  Soft  Drink  SuppUes — 
This  section  of  the  Act  amends  10 
U.S.C.  2424,  which  authorizes 
noncompetitive  pnxnuement  of 
supplies  and  services  fit)m  exchange 
stores  outside  the  United  States,  to  make 
the  limitations  of  10  U.S.C.  2424(b)  (1) 
and  (2)  inapplicable  to  the  piuchase  of 
U.S.  manufactiued  soft  drinks.  Those 
limitations  (i.e.,  contract  dollar  value 
not  to  exceed  $50,000  and  the 
requirement  that  supplies  be  on  hand  at 
the  exchange  store  on  the  contract 
award  date)  created  purchasing 
problems  for  the  Defense  Persoimel 
Support  Center  (DPSC),  the  DLA  activity 
currently  responsible  for  commissary 
supplies  of  soft  drinks.  This  interim  rule 
amends  the  DFARS  at  206.302-5(b),  to 
specify  that  U.S.  manufactured  soft 
drinks  are  not  subject  to  the  limitation 
of  10  U.S.C.  2424(b)  (1)  and  (2). 

Section  7101(b),  Repeal  of  Certain 
Requirements — ^This  section  repeals 
Section  804  of  Public  Law  102-484. 
Certificate  of  Competency 
Requirements.  This  statute  was 
implemented  at  DFARS  219.602-l(a). 
219.602-70,  and  252.219-7009.  As  the 
statutory  requirement  has  been  deleted, 
the  interim  rule  deletes  these  DFARS 
sections. 

B.  Regulatory  Flexibility  Act 

The  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because:  the  amendment  at  DFARS 
206.302-5  pertains  only  to  purchases 
made  outside  the  United  States  for  use 
by  armed  forces  outside  the  United 
States;  the  amendment  at  DFARS 
Supbart  207.4  pertains  to  internal 
Government  considerations  regarding 
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leasing;  the  section  deleted  at  DFARS 
215.871  applied  only  to  production 
contracts  where  special  tooling/special 
test  equipment  costs  exceeded 
$1,000,000;  and  the  language  deleted  at 
DFARS  219.602  and  252.219-7009 
pertained  only  to  administrative 
procedures  for  processing  a  request  for 
a  certificate  of  competency.  An  initial 
regulatory  flexibility  analysis  has 
therefore  not  been  performed. 
Comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
will  be  considered  in  accordance  with 
Section  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and  cite 
DFARS  Case  95-D701  in 
correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  interim  rule  will 
not  impose  any  additional  reporting  or 
record  keeping  requirements  that 
require  O^ce  of  Management  and 
Budget  approval  under  44  U.S.C.  3501, 
et  seq. 

n.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
that  urgent  and  compelling  reasons  exist 
to  publish  this  interim  rule  prior  to 
affording  the  public  an  opportunity  to 
comment.  This  action  is  necessary  to 
implement  Sections  1506,  3065,  3066, 
and  7101(b)  of  the  Federal  Acquisition 
Streamlining  Act  of  1994  (Pub.  L.  103- 
355),  which  became  effective  on  October 
13, 1995.  Comments  received  in 
response  to  the  publication  of  this 
interim  rule  will  be  considered  in 
formulating  the  final  rule. 

List  of  Subjects  in  48  CFR  Parts  206, 
207,  215.  219,  and  252 

Government  procurement. 

Micfaele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Begulations  Council. 

Therefore,  48  CFR  Parts  206,  207,  215, 
219,  and  252  are  amended  as  follows: 

PART  206— COMPETUION 
REQUIREMENTS 

1.  The  authority  citation  for  48  CFR 
Parts  206,  207,  215,  219,  and  252  is 
revised  to  read  as  follows: 

Authority.  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

2.  Section  206.302-5  is  amended  by 
revising  paragraph  (b)(i)  to  read  as 
follows: 

206.302-6    Authorized  or  requifvd  by 
statute. 

fb)*  •  • 


(i)  Acquire  supplies  and  services  firom 
military  exchange  stores  outside  the 
United  States  for  use  by  the  armed 
forces  outside  the  United  States  in 
accordance  with  10  U.S.C.  2424(a)  and 
subject  to  the  hmitations  of  10  U.S.C. 
2424(b).  The  limitations  of  10  U.S.C. 
2424(b)  (1)  and  (2)  do  not  apply  to  the 
purchase  of  soft  drinks  that  are 
manufactured  in  the  United  States.  For 
the  purposes  of  10  U.S.C.  2424.  soft 
drinks  manufactured  in  the  United 
States  are  brand  name  carbonatecl  sodas, 
manufactured  in  the  United  States,  as 
evidenced  by  product  markings. 


PART  207— ACQUISITION  PLANNING 

3.  Section  207.470  is  added  to  read  as 
follows: 

207.470    Statutory  requirement 

As  required  by  10  U.S.C.  2401a,  the 
contracting  officer  shall  not  enter  into 
any  contract  for  any  vessel,  aircraft,  or 
vehicle,  through  a  lease,  charter,  or 
similar  agreement  with  a  term  of  18 
months  or  more,  or  extend  or  renew  any 
such  contract  for  a  term  of  18  months 
or  more,  unless  the  head  of  the 
contracting  activity  has — 

(a)  Considered  all  costs  of  such  a 
contract  (including  estimated 
termination  liability);  and 

(b)  Determined  in  writing  that  the 
contract  is  in  the  best  interest  of  the 
Government. 

PART  215— CONTRACTING  BY 
NEGOTIATION 

215.871    [Removed  and  reserved] 

4.  Section  215.871  is  removed  and 
reserved. 

PART  219— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

219.602-1    [Amended] 

5.  Section  219.602-1  is  amended  by 
removing  paragraph  (a). 

210.602-70    [Amended] 

6.  Section  219.602-70  is  removed. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

252.219-7000    [Removed] 

7.  Section  252.219-7009  is  removed. 
(FR  Doc  95-19317  Filed  »-4-95;  8:45  am) 

BILUNOCOOE  5000  IM  M 


48  CFR  Part  235 

Defense  Federal  Acquisition 
Regulation  Supplement;  Federally 
Funded  Research  and  Developmertt 
Centers 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Correction  to  interim  regulation. 

SUMMARY:  The  Department  of  Defense 
published  miscellaneous  amendments 
(DAC  91-7)  to  acquisition  regulations 
on  June  5,  1995,  (60  FR  29491). 
Coverage  concerning  Federally  funded 
research  and  development  centers  that 
was  added  as  an  interim  rule  published 
on  March  10, 1995  was  inadvertently 
added  again  on  June  5, 1995.  This 
correction  removes  the  duplicate 
coverage. 

EFFECTIVE  DATE:  August  7,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lucile  Martin  at  (703)  602-0131. 
SUPPLEMENTARY  INFORMATION:  The 
Director  of  Defense  Procurement  issued 
an  interim  rule  adding  coverage  at 
235.017-1  on  March  10. 1995  at  60  FR 
13076.  The  same  addition  was 
inadvertently  included  in  the 
miscellaneous  amendments  (DAC  91-7) 
published  on  June  5,  1995  at  60  FR 
29491  and  should  be  withdrawn. 

Michele  P.  Peterson, 

Exec  utjve  Editor,  Defense  Acquisition 
Regulations  Council. 

The  following  correction  is  made  to 
the  rule  published  on  June  5,  1995: 

1.  At  page  29500,  in  the  second 
column,  amendatory  instruction  No.  42 
is  removed. 

[FR  Doc.  95-19316  Filed  8-4-95;  8:45  am] 

BIUMO  CODE  S00(M>4-M 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Part  501 

[APO  2800.12A,  CHQE  64] 

RIN  3090-nAF78 

General  Services  Administration 
Acquisition  Regulation;  Contracting 
Officer  Warrant  Program 

AQENCY:  Office  of  Acquisition  Policy, 
GSA. 

ACTION:  Final  rule. 

summary:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  is  amended  to  revise  section 
501.601  and  to  remove  sections 
501.602-1.  501.603.  501.603-1, 
501.603-3,  501.603-4,  and  501.603-70. 
The  material  contained  in  these  sections 
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dealing  with  the  selection,  appointment, 
and  tennination  of  contracting  officers 
has  been  determined  to  be  non- 
regulatory  material  and  is  being 
relocated  to  an  internal  GSA  directive. 
In  addition,  GSA  Forms  3409  and  3410 
have  been  removed  from  the  GSAR  and 
relocated  to  an  internal  directive. 
EFFECTIVE  DATE:  August  9, 1995. 
FOR  FURTHER  INFORMATK3N  CONTACT: 
Teresa  Elbin,  Office  of  GSA  Acquisition 
Policy.  (202)  501-4765. 

SUPPtEMENTARY  INFORMATION: 

A.  Public  Comments 

This  rule  was  not  published  in  the 
Federal  Register  for  public  comment 
because  it  is  not  a  significant  revision  as 
defined  in  FAR  1.501-1. 

B.  Executive  Order  12866 

This  rule  was  not  submitted  to  the 
Office  of  Management  and  Budget  for 
review  because  it  is  not  a  significant 
rule  as  defined  in  Executive  Order 
12866.  Regulatory  Planning  and  Review. 

C  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  does 
not  apply  because  this  rule  is  not  a 
significant  revision  as  defined  in  FAR 
1.501-1. 

D.  Paperwork  Reduction  Act 

This  rule  does  not  impose  any 
information  collection  or  recordkeeping 
requirements  that  require  the  approval 
of  OMB  under  44  U.S.C.  3501.  et  seq. 
Therefore,  the  requirements  of  the 
Paperwork  Reduction  Act  do  not  apply. 

List  of  Subjects  in  48  CFR  Part  501 

Government  prociuement. 
Accordingly.  48  CTH  Part  501  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  501  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c). 

Subpart  501.6— Contracting  Authority 
and  Responsibilities 

2.  Section  501.601  is  revised  to  read 
as  follows: 

501.601    General. 

Heads  of  contracting  activities  (see 
502.1)  are  contracting  officers  by  virtue 
of  their  position.  Other  contracting 
officers  are  appointed  under  FAR  1.603 
and  GSA's  contracting  officer  warrant 
program. 

501.602-1, 501.603, 501.603-3, 501.603-4, 
501.603-70    [Removed] 

3.  Sections  501.602-1,  501.603, 
501.603-3,  501.603-4.  and  501.603-70 
are  removed. 


Dated:  )uly  31. 1995. 
C  Allen  Olson, 

Acting  Associate  Administrator,  Office  of 
Acquisition  Policy. 

IFR  Doc.  95-19223  Filed  6-4-95;  8:45  am) 
BNJJNQ  OOOC  aK»-«1-M 


DEPARTMENT  OF  JUSTICE 

48  CFR  Parts  2801,  2802, 2804,  2805, 
2807, 2808, 2809, 2810, 2812, 2813, 
2814, 2815. 1816, 2817.  2828, 2829, 
2830, 2832,  2833,  2835.  2845,  2852  and 
2870 

[Justice  Acqulsttion  Clrcuiar  95-2] 

Amendments  to  the  Justice 
Acquisition  Regulations  (JAR) 
Regarding:  Department  of  Justice 
(DOJ)  Acquisition  Regulation  System, 
Administrative  Matters,  Publicizing 
Contract  Actions,  Contract  Delivery  or 
Performance,  Contracting  by 
Negotiation  and  Types  of  Contracts 

AGENCY:  Justice  Management  Division, 

Justice. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
JAR  by  revising  policies  and  procedures 
regarding:  the  Department's  acquisition 
regulation  system;  administrative 
matters;  publicizing  contract  actions; 
contract  deliveries  and  performance; 
contracting  by  negotiation;  and.  types  of 
contracts  in  response  to  a  review  of 
existing  procurement  regulations  by  the 
DOJ's  Procurement  Employee 
Innovation  Team. 
EFFECTIVE  DATE:  August  7. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janis  Sposato.  Procurement  Executive. 
Justice  Management  Division  (202)  514- 
3103. 

SUPPLEMENTARY  INFORMATION:  The 
determination  is  hereby  made  that  this 
amendment  must  be  issued  as  a  final 
rule.  This  amendment  was  not 
published  for  public  comment  because 
it  does  not  have  an  effect,  beyond  the 
internal  operating  procedures  of  the 
agency.  The  Director,  Office  of 
Management  and  Budget,  by 
memorandum  dated  I)ecember  14. 1984, 
exempted  agency  procurement 
regulations  from  review  under 
Executive  Order  12291.  except  for 
selected  areas.  The  exception  applies  to 
this  rule.  The  Department  of  Justice 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  because  the 
amendment  sets  forth,  wholly,  internal 
departmental  procedures.  No  additional 


time  or  cost  burden  will  be  placed  on 
contractors  by  the  promulgation  of  this 
regulation. 

List  of  Subjects  in  48  CFR  Parts  2801. 
2802.  2804. 2805.  2807,  2808.  2809. 
2810,  2812,  2813,  2814, 2815.  2816. 
2817.  2828.  2829,  2830,  2832,  2833, 
2835.  2845, 2852  and  2870 

Government  procurement. 
Dated:  July  19. 1995. 
Stephen  R.  Colgate, 

Assistant  Attorney  General  for 
A  dministration. 

1.  The  authority  citation  for  48  CFR 
Parts  2801.  2802.  2804.  2805, 2807, 
2808.  2809,  2810,  2812. 2813.  2814, 
2815, 2816,  2817,  2828.  2829.  2830. 
2832. 2833,  2835.  2845,  2852  and  2870 
continues  to  read  as  follows: 

PART  2801— DEPARTMENT  OF 
JUSTICE  ACQUISITION  REGULATION 
SYSTEM 

Authority:  28  U.S.C.  510;  40  U.S.C.  486(c); 
28  CFR  0.75(j)  and  28  CFR  0.76(j). 

2801.000    [Removed] 

2.  Section  2801.000  is  removed. 

Sut)part  2801.2— Administration 

2801.270-2    [Removed] 

3.  Section  2801.270-2  is  removed. 

4.  Section  2801.270-4  is  revised  to 
read  as  follows: 

2801.270-4    Numbering. 

Justice  Acquisition  Circulars  will  be 
consecutively  numbered  beginning  with 
the  number  1 ,  after  each  rewrite  and 
publication  of  the  Justice  Acquisition 
Regulations. 

Subpart  2801.3 — Agency  Acquisition 
Regulations 

5.  Section  2801.304  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

2801 .304    Agency  control  and  compliance 
procedures. 

***** 

(b)  The  Procurement  Executive  will 
review  all  bureau  unpublished  internal 
acquisition  policies  and  provide 
comments  prior  to  their 
implementation. 

Subpart  2801.4 — Deviations  From  the 
Federal  Acquisition  Regulation  and  the 
Justice  Acquisition  Regulations 

6.  Section  2801.403  is  revised  as 
follows: 

2801.403    Individual  deviations. 

Individual  deviations  from  the  FAR  or 
the  JAR  shall  be  approved  by  the  head 
of  the  contracting  activity  (HCA).  A 
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copy  of  the  deviation  shall  be  included 
in  the  contract  file.  Copies  of  all 
deviations  will  be  provided  to  the 
Prociuement  Executive. 

7-8.  Section  2801.470  is  revised  as 
follows: 

2801 .470    Requests  for  class  deviations. 

Requests  for  approval  of  class 
deviations  to  the  FAR  of  the  JAR  shall 
be  forwarded  to  the  Procurement 
Executive.  Such  requests  will  be  signed 
by  the  bureau  procurement  chief. 
Requests  for  class  deviations  shall  be 
submitted  as  ^  in  advance  as  the 
exigencies  of  the  situation  permit  and 
shall  contain  sufficient  written 
justification  to  evaluate  the  request. 

Subpart  2801.6— Contracting  Authority 
and  Responsibilities 

9.  Section  2801.602-3  is  revised  as 
foUows: 

2801 .602-3    Ratification  of  unauttiorlzed 
commitments. 

Hie  HCA  may  delegate  the  authority 
to  ratify  unauthorized  commitments  to 
the  chief  of  the  contracting  office, 
except  for  those  actions  effected  by  his 
or  her  office.  Dollar  thresholds  for 
delegations  made  imder  this  section  will 
be  determined  by  the  HCA.  Copies  of  all 
ratifications  are  to  be  provided  to  the 
Procurement  Executive. 

§2801.602-70    [Amended] 

10.  Section  2801.602-70  is  amended 
by  removing  paragraph  (f). 

Subpart  2801.7— Contracting  Officer's 
Technical  Representative  (COTR's) 

11.  Section  2801.7001-702  is 
amended  by  revising  paragraphs  (d)(1) 
and  (g)  as  follows: 

2801 .7001  -702    Selection,  appointment, 
llmitatton  of  authority. 

•  *        *        •        • 

(d)  Certification  and  appointment.  (1) 
In  accordance  with  bureau  procedures, 
the  individual  must  provide  the 
contracting  activity  with  evidence  of 
completion  of  the  COTR  course, 
procurement  ethics  training,  and  with 
the  certification  required  by  the 
Prociuement  Integrity  Act.  Upon 
determination  that  the  required 
standards  have  been  met.  the  chief  of 
the  contracting  office  will  issue  a  one- 
time Certificate  of  COTR  Appointment. 

•  •        *        *        • 

(g)  Implementation  schedule  and 
waivers.  No  individual  may  serve  as  a 
COTR  on  any  contract  without  the 
requisite  training  and  signed  COTR 
certificate  for  the  file.  In  the  rare  event 
that  there  is  an  urgent  requirement  for 
a  specific  individual  to  serve  as  a  COTR 


and  the  individual  has  not  successfully 
completed  the  required  training,  the 
bureau  procurement  chief  may  waive 
the  training  requirements  and  authorize 
the  individual  to  perform  the  COTR 
duties,  for  a  period  of  time  not  to  exceed 
120  days.  The  waiver  may  be  granted  in 
accordance  with  bureau  procediues. 

PART  2802— DEFINITIONS  OF  WORDS 
AND  TERMS 

2802.000    [Removed] 

12.  Section  2802.000  is  removed. 

Subpart  2802.1— Definitions 

13.  Section  2802.102  is  amended  by 
redesignating  paragraphs  (f)  through  (m) 
as  paragraphs  (g)  through  (n).  adding  a 
new  paragraph  (f)  and  revising  the 
redesignated  paragraph  (g).  as  follows: 

2802.102    Definitions 

***** 

(f)  Bureau  procurement  chief  means 
that  supervisory  official  who  is  directly 
responsible  for  supervising,  managing 
and  directing  all  contracting  offices  of 
the  biueau. 

(g)  Chief  of  the  contracting  office 
means  that  supervisory  official  who  is 
directly  responsible  for  supervising, 
managing  and  directing  the  contracting 
office. 


PART  2804— ADMINISTRATIVE 
MATTERS 

2804.000    [Removed] 

14.  Section  2804.000  is  removed. 

Subpart  2804,8— Contract  Hies 
[Removed] 

15.  Subpart  2804.8  is  removed. 

Sut>part  2804.9— Information  Reporting 
to  the  Internal  Revenue  Service 

2804.900    [Removed] 

16.  Section  2804.900  is  removed. 

Subpart  2804.70— Procurement 
Requisitions  [Removed] 

17.  Subpart  2804.70  is  removed. 

PART  2805— PUBUCIZINQ  CONTRACT 
ACTIONS 

Sut>part  2805.1— Dissemination  of 
Information  [Removed] 

18.  Subpart  2805.1  is  removed. 
Subpart  2805.5 — Paid  Advertisements 

19.  Section  2805.502  is  amended  by 
revising  paragraph  (a)  as  follows: 


2805.502    Autttority. 

(a)  Authorization  for  paid  advertising 
is  required  for  newspapers  only. 
Pitfsuant  to  28  CFR  0.140.  the  authority 
to  approve  publication  of  paid 
advertisements  in  newspapers  has  been 
delegated  to  the  officials  listed  in 
2801.601(a).  This  authority  may  be 
redelegated  as  appropriate. 

PART  2807— ACQUISITION  PLANNING 

Subpart  2807.70— EndK>f- Year 
Procurements 

2807.700    [nemo— d] 

20.  Section  2807.700  is  removed. 

PART  280&-REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

2808.000    [Removed] 

21.  Section  2808.000  is  removed. 

Subpart  2808.1— Excess  Personal 
Property  [Removed] 

22.  Subpart  2808.1  is  removed. 

PART  2809— CONTRACTOR 
QUAUFICATIONS 

Sut>part  2809.4 — Determent, 
Suspension  and  ineligibility 

2809.400    [Removed] 

23.  Section  2809.400  is  removed. 

2809.403    [Removed] 

24.  Section  2809.403  is  removed. 

2800.405-2    [Removed] 

25.  Section  2809.405-2  is  removed. 

2809.471    [Removed] 

26.  Section  2809.471  is  removed. 

PART  2810— SPECIFICATIONS, 
STANDARDS,  AND  OTHER  PURCHASE 
DESCRIPTIONS 

2810.000    [Removed] 

27.  Section  2810.000  is  removed. 

PART  2812— CONTRACT  DELIVERY 
OR  PERFORMANCE 

2812.000    [Removed] 

28.  Section  2812.000  is  removed. 

Subpart  2812.1 — Extension  of  Delivery 
or  Performance  Schedules 

29.  Section  2812.170  is  revised  as 
follows: 

2812.170    Policy. 

It  is  the  policy  of  DOJ  to  ensure  that 
contract  delivery  schedules  are 
reasonable,  realistic  and  meet  the 
requirements  of  the  acquisition. 
However,  in  some  instances  when  the 
contractor  fails  to  deliver  in  a  timely 
maimer,  it  may  be  necessary  for  the 
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Government  to  allow  the  contractor  to 
continue  performance.  Under  these 
circumstances,  if  the  delay  is  caused  by 
conditions  which  would  not  be 
considered  "excusable  delays"  (as 
defined  in  PAR  clause  52.249-14, 
Excusable  Delays)  the  contracting  officer 
should  seciuB  consideration  for  die 
Government's  forbearance  in  extending 
the  delivery  schedule. 

PART  2813-SMALL  PURCHASE  AND 
OTHER  SIMPLIRED  PURCHASE 
PRCX^EDURES 

Subpart  2813.5— Purchase  Orders 

2813.570    [Removed] 

30.  Section  2813.570  is  removed. 

Subpart  2813.70— Certified  Invoice 
Procadure 

31.  Section  2813.7002  is  amended  by 
revising  paragraph  (c)  as  follows: 

2813.7002    Procedure. 

•        •        •        •        • 

(c)  The  Chief  of  the  Contracting 
Office,  as  defined  in  (JAR)  48  CFR 
2802.102(g),  shall  delegate  the  authority 
to  the  use  the  certified  invoice 
procedxue.  Each  delegation  must  specify 
any  limitation  placed  on  the 
individual's  use  of  these  procedures, 
such  as  limits  on  the  amount  of  each 
purchase,  or  limits  on  the  commodities, 
or  services  which  can  be  proqiued. 


PART  2814— SEALED  BIDDING 

2814.000    [Removed] 

32.  Section  2814.000  is  removed. 

Subpart  2814.4 — Opening  of  Bids  and 
Award  of  Contract 

2814.401  [Removed] 

33.  Section  2814.401  is  removed. 

2814.402  [Removed] 

34.  Section  2814.402  is  removed. 

PART  2815— CONTRACTING  BY 
NEGOTIATION 

Subpart  2815.4— Solicitation  and 
Receipt  of  Proposals  and  Quotations 

35.  Section  2815.405  is  revised  as 
follows: 

281S.405    Solicitations  for  informational 
and  planning  purposes. 

When  a  solicitation  for  informational 
or  planning  purposes  is  to  be  issued,  the 
contracting  officer  shall  make  a  written 
determination  that  such  solicitation  is 
justified.  This  determination  shall  be 
approved  at  one  level  above  the 
contracting  officer. 


Subpart  2815.8— Price  Negotiation 

36.  Section  2815.804-370  is  revised  as 
follows: 

2815.804-370    Waiver  of  submission  of 
certified  cost  or  pricing  data. 

In  exceptional  cases,  the  requirement 
for  submission  of  certified  cost  or 
pricing  data  may  be  waived.  The 
authorization  to  waive  the  requirement 
shall  be  in  writing  and  shall  set  forth  the 
relevant  drcum.stances,  including  the 
reasons  for  granting  the  waiver  and  the 
contracting  officer's  recommendation. 
The  waiver  shall  be  approved  by  the 
appropriate  bureau  official  listed  in 
28dl.601(a)  or  his/her  designee  in 
accordance  with  bureau  procedures. 

PART  2816— TYPES  OF  CONTRACTS 
2816.000    [Removed] 

37.  Section  2816.000  is  removed. 

Subpart  2816.6— TIme-and-Matarials, 
Labor-Hour,  and  Letter  Contracts 

38.  Section  2816.601  is  added  to  read 
as  follows: 

2816.601  TInte-and-materlais  contracts. 

A  time-and-materials  type  contract 
may  be  used  only  after  the  contracting 
officer  receives  written  approval  from 
the  chief  of  the  contracting  office.  When 
the  contracting  officer  is  also  the  chief 
of  the  contracting  office,  the  approval  to 
use  a  time-and-materials  type  contract 
will  be  made  at  a  level  above  the 
contracting  officer. 

39.  Section  2816.602  is  added  to  read 
as  follows: 

2816.602  Labor-hour  contracts. 

A  labor-hour  type  contract  may  be 
used  only  after  the  contracting  officer 
receives  written  approval  from  the  chief 
of  the  contracting  office.  When  the 
contracting  officer  is  also  the  chief  of 
the  contracting  office,  the  approval  to 
use  a  labor-hour  type  contract  will  be 
made  at  a  level  above  the  contracting 
officer. 

40.  Section  2816.603-370  is  added  to 
read  as  follows: 

2816.603-370    Limitations. 

Copies  of  all  approved  determinations 
authorizing  the  use  of  letter  contracts 
shall  be  provided  to  the  Procurement 
Executive. 

PART  2817— SPECIAL  CONTRACTING 
METHODS 

Subpart  2817.2— Options  [Removed] 

41.  Subpart  2817.2  is  removed. 


PART  2828— BONDS  AND  INSURANCE 

Sut>part  2828.1 — Bonds 

2828.106    [Removed] 

42.  Section  2828.105  is  removed. 

PART  2829— TAXES 

2829.000    [Removed] 

43.  Section  2829.000  is  removed. 

PART  2830— COST  ACCOUNTING 
STANDARDS 

Subpart  2830.2— CAS  Program 
Requirements 

44.  Section  2830.201-270  is  revised  as 
follows: 

2830.201-270    Impractlcaiity  of 
submission. 

When  the  contracting  officer  has 
determined  that  it  is  impractical  to 
seaue  a  Disclosure  Statement,  as 
required  by  FAR  30.202,  he/she  will 
dociunent  the  reasons  and  rationale  for 
such  impracticality  and  forward  the 
determination,  and  an  explanatory  cover 
letter  which  sets  forth  the  pertinent 
circiunstances  and  details  the 
solicitation  contracting  officer's 
attempts  to  secure  the  Disclosiue 
Statement,  to  the  Prociuement 
Executive  for  review  of  the 
dociunentation  prior  to  forwarding  it  to 
the  AAG/A  for  approval. 

PART  2832— CONTRACT  FINANCING 

2832.000    [Removed] 

45.  Section  2832.000  is  removed. 

Subpart  2832.4 — Advance  Payments 

2832.400    [Removed] 

46.  Section  2832.400  is  removed. 

Subpart  2832.70 — Prompt  Payment 

2832.7000    [Removed] 

47.  Section  2832.7000  is  removed. 

PART  2833— PROTESTS,  DISPUTES 
AND  APPEALS 

2833.000    [Removed] 

48.  Section  2833.000  is  removed. 

PART  2835— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

2835.000    [Removed] 

49.  Section  2835.000  is  removed. 

PART  2845— GOVERNMENT 
PROPERTY 

2845.000    [Removed] 

50.  Section  2845.000  is  removed. 
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PART  2852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CUUSES 

28S2.000    [Removed] 

31.  Section  2852.000  is  removed. 

Subpart  2852.1— Instructions  for  Using 
Provisions  and  Clauses 

2852.100    [Removed] 

32.  Section  2852.100  is  removed. 

Subpart  2852.2— Texts  and  Provisions 
of  Clauses 

2852.200    [Remove<q 

53.  Section  2852.200  is  removed. 

PART  2870— ACQUfSmON  OF 
LEASEHOLD  INTERESTS  IN  REAL 
PROPERTY 

2870.000    [Removed] 

54.  Section  2870.000  is  removed.  . 

[FR  Doc.  95-19042  Filed  8-4-95;  8:45  am] 
BILUNG.COOE  441»41-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

49  CFR  Parts  800, 830,  and  831 

Reporting  of  PubUc  Aircraft  AMidents 

agency:  National  Transportation  Safety 

Board. 

ACTION:  Final  rules. 

SUMMARY:  Following,  review  of  the 
comments  received,  the  NTSB  i& 
adopting  revisions  to  its  rules  to 
implement  Public  Law  103-411,  which 
expands  the  scope  of  its  jurisdiction  to 
include  investigations  of  certain  public 
aircraft  accidents. 

DATES:  The  rules  are  effective  September 
6. 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
F.  Mackall,  (202)  382-6540. 
SUPPLEMENTARY  INFORMATIONt  On 
October  25, 1994,  President  CHnton 
signed  H.R.  2440,  the  Independent 
Safety  Board  Act  Amendments  of  1994. 
Codified  as  Public  Law  103-411  (the 
Act),  it  was  effective  on  April  23, 1995, 
and  directly  affects  aircraft  operated  by 
and  for  Federal,  State  and  local 
governments.  In  addition  to  expanding 
Sie  Federal  Aviation  Administration's 
(FAA)  safety  regulation  to  previously 
exempt  "public"  aircraft,  the  Act 
expanded  the  jiuisdiction.of  the 
National  Transportation  Safety  Board 
(NTSB  or  Safety  Board)  to  encompass 
the  investigation  of  all  public  aircraft 
other  than  those  operated  by  the  Armed 
Forces  or  by  a  United  States  intelligence 
agency. 


By  notice  of  proposed  rulemaking 
(NPR)  published  in  the  Federal  Register 
March  15, 1995  (60  FR  13948).  we 
proposed  and  sought  comment  on  rules 
to  implement  this  new  authority.  We 
received  14  comments.'  The  States 
welcome  the  Board's  investigation,  in 
the  unfortimate  event  that  a  State 
aircraft  is  involved  in  an  accident,  and 
either  support  or  have  no  comment  on 
the  proposed  rules  themselves.  ALPA 
favors  this  expansion  of  the  Board's 
authority,  but  luges  that  funding  levels 
be  adequate  for  the  Board  to  continue  to 
investigate  thoroughly  public  and  civil 
aircraft  accidents. 

The  Forest  Service  and  Helicopter 
Association  International  are  concerned 
that  the  exception  for  aircraft  operated 
by  the  Armed  Forces  and  U.S. 
intelligence  agency  aircraft  not  be  read 
too  broadly.  The  Forest  Service's  letter 
notes: 

The  Forest  Service  supplements  its  aerial 
firefi^ting  resources  during  times  of  extreme 
fire  activity  with  aircraft  and  flight  crews 
from  the  Armed  Forces.  These  resources  are 
furnished  to  us  by  active  military,  Reserve, 
and  National  Guard  units.  The  Forest  Service 
p>ays  the  Armed  Forces  an  hourly  rate  for  this 
service,  has  operaUonal  control:  over  their 
movement,  and  uses  them  for  the  same 
missions  as  civil  and  other  public  aircraft 
which  includes  the  transportation  of 
passengers.  In  the  case  of  Reserve  and 
National  Guard  units,  the  flight  crews  are 
often  pilots  that  normally  fly  commercial 
aircraft,  including  airliners,  and  fly  the 
Armed  Forces  aircraft  on  a  part-time  basis. 

The  Forest  Service  considers  these 
flights  to  be  under  its  auspices  and 
control  and  therefore  "public"  for 
investigation  purposes.  It  objects  to  the 
proposal  in  the  NPR  to  define  "operated 
by  the  Armed  Forces"  only  with 
reference  to  the  actual,  pl^'sical. 
manipulation  of  the  controls.  The  Forest 
Service  requests  that  we  reconsider  this 
approach  and  interpret  the  Armed 
Forces  exception  narrowly  and  exclude 
aircraft  from  Reserve  and  National 
Guard  imits  that  are  under  the 
operational  control  of  non-defense 
agencies  (that  is,  to  define  control  not  in 
a  physical  sense  but  in.  a  sense  of 
directing  the  use  to  which  the  aircraft  is 
put). 

Mr.  Kuchta  argues  that  the  Armed 
Forces/intelhgence  agency  exception,  as 
we  have  proposed  to  interpret  it,  is  too 
narrow.  He  cites  the  Federal  Aviation 


■  We  received  comments  from  10  State*  (Alaska, 
Connecticut,  Hawaii,  Iowa.  Maine,  Maryland, 
Mississippi,  Montana,  Pennsylvania,  and 
Wisconsin],  three  associations  (the  Air  Line  Pilots 
Association  (ALPA),  the  Helicopter  Association 
International,  and  the  National  Business  Aircraft 
Association,  Inc.),  one  government  agemry  (the 
E)epartment  of  Agricuhure,  Forest  Service),  and  one 
individual  (Joseph  D.  Kuchta). 


Act's  definition  of  "operation  of 
aircraft," 

"operate  aircraft"  and  "operation  of 
aircraft"  mean  using  aircraft  for  the  purposes 
of  air  navigation,  including— 

(A)  the  navigation  of  aircraft;  and 

(B)  causing  or  authorizing  the  operation  of 
aircraft  with  or  without  the  right  of  legal 
control  of  the  aircraft.^ 

Thus,  the  definition  includes  both 
t3rpes  of  control  we  have  discussed.  Mr. 
Kuchta  also  notes  that,  in  its 
adjudication  of  FAA-instituted 
certificate  actions  (the  so-called 
enforcement  docket),  the  Board 
interprets  the  term  "operation" 
expansively  to  include  other  than  actual 
physical  manipulation  of  the  controls. 

Tlie  comments  of  the  parties  should 
demonstrate,  and  have  convinced  us, 
that  defining  our  jurisdiction  with 
regard  to  the  exception  is  not  as 
straightforward  as  we  had  hoped.  At  the 
same  time,  however,  FA  Act  definitions, 
while  they  may  inform  the  process,  do 
not  control  the  interpretation  of 
language  in  our  enabling  statute,  nor 
does  Board  precedent  from  other 
contexts.  The  critical  consideratioD  is  to 
ensure  that  the  exception  is  not  so  broad 
as  to  imduly  limit  our  investigatory  role, 
and  not  so  narrow  as  to  intrude 
improperly  in  military  concerns  that 
have  little  or  no  implication  for  civilian 
air  safety. 

On  review  of  the  comments,  we  will 
revise  our  futiffe  approach.  We  will 
consider  both  the  physical  manipulatioa 
of  the  controls  and  the  broader 
operational  control  concept  in 
detennining  whether  an  aircraft  is 
operated  by  the  Armed  Forces  or  an 
intelUgence  agency  so  as  to  remove  it 
from  our  investigatory  responsibility. 
Using  this^approach,  we  would  find,  for 
example,  that  a  cloud-seeding  flight 
using  a  National  Guard  pilot  and 
aircraft,  but  arranged  and  contracted  for 
by  the  Fmest  Service,  is  not  a  flight 
"operated  by"  the  Armed  Forces. 
Indeed,  such  a  flight,  because  cloud 
seeding  is  also  conducted  by  civilian 
aircraft,  has  implications  for  civilian 
aircraft,  safety  and,  therefore,  prom(rts 
exercise  of  oiu  statutory  role  to  promote 
air  safety.  On  the  other  hand, 
investigations  of  accidents  involving 
combat  aircraft,  combat  maneuvers,  or 
military  siuveillance  or  air  navigational 
control  are  clearly  on  the  other  side  of 
the  equation  and  we  believe  that  it  is 
examples  such  as  these  that  prompted 
Congress'  exception. 

There  may  be  instances  where 
analysis  imder  the  standards  of  (A)  and 
(B)  above  produces  opposite 
conclusions.  For  example,  if  the  Army 


>49  U.S.C.  40102(a)(32),  88  iecodifi«d. 
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uses  a  civilian  aircraft  and  crew  to 
transport  troops,  application  of  (A) 
would  produce  a  conclusion  that  the 
aircraft  was  a  civil  aircraft,  not 
"operated  by"  the  Armed  Forces,  but 
consideration  under  (B)  would  lead  to 
the  conclusion  that,  because  the  Army 
"caused"  the  operation,  it  involved 
aircraft  operated  by  the  Armed  Forces 
and  not  subject  to  our  investigation 
jurisdiction.  Again,  we  would  resolve 
the  question  by  analyzing  the 
circumstances  with  special  reference  to 
our  statutory  responsibility:  With  a 
civilian  aircraft  and  crew,  there  are  such 
implications  for  civilian  air  safety  that 
the  exception  should  not  apply.  This 
result  is  consistent  with  our  discussion 
in  the  NPR  to  assert  jurisdiction  in  the 
event  that  such  an  aircraft  was  involved 
in  an  accident.' 

We  received  no  comment  on  the  other 
issues  we  raised.  Therefore,  we  adopt 
our  proposal  to  consider  the  National 
Guard,  and  the  Coast  Guard  within  the 
definition  of  Armed  Forces  and  to 
construe  the  term  "intelligence  agency" 
only  to  apply  to  those  Federal  agencies 
that  are  so  named  or  categorized  (for 
example,  in  their  enabling  statutes). 

We  remind  all  those  now  required  to 
report  accidents  and  incidents  to  us 
immediately  that  the  scope  of  reportable 
events  is  quite  broad  and  that  all 
personnel  involved  in  aviation  matters 
should  be  familiar  with  Title  49  of  the 
Code  of  Federal  Regulations,  part  800, 
which  identifies  all  the  instances  we 
investigate  and  sets  forth  rules  (at  part 
830)  for  notifying  us  of  what  are  termed 
"accidents  or  incidents." 

This  amendment  of  our  interpretation 
does  not  translate  into  any  change  in  the 
rules  we  proposed.  Those  rules  will  be 
adopted,  with  one  minor  editorial 
change.*  Accordingly,  49  CFR  parts  800, 
830,  and  831  are  amended  as  set  forth 
below.' 


^  We  are  confident  that,  with  experience,  we  will 
develop  a  mutually  agreeable  understanding  with 
the  Anned  Forces  and  Federal  intelligence  agencies 
regarding  investigatory  roles.  We  note  in  this 
context  that,  in  the  past,  interagency  agreements 
and  other  more  informal  processes  have  led  to  our 
participation,  despite  any  argument  that  we  lacked 
jurisdiction,  in  Aimed  Forces  aircraft 
investigations,  whether  because  the  Armed  Forces 
sought  our  assistance  in  an  aspect  of  the 
investigation  or  because  we  believed  our 
participation  would  contribute  to  furthering  our 
statutory  role.  We  expect  this  spirit  of  cooperation 
will  continue  and  that  jurisdictional  disputes  will  - 
be  rare. 

■•In  S831.2(a)(l],  the  phrase  "where  the  accident 
involves  civil  aircraft  and  certain  public  aircraft"  is, 
for  clarity,  changed  to  read  "where  the  accident 
involves  any  civil  aircraft  or  certain  public  aircraft." 

'  As  we  noted  in  the  NPR.  various  rules  in  these 
parts  require  changes  to  reflect  current  organization 
at  the  Safety  Board  or  recent  legislative  change. 
Other  rulemakings  will  shortly  be  conducted  to 
update  these  provisions.  This  proceeding  proposes 


List  of  Subjects 

49  CFR  part  800 

Authority  delegations — Government 
agencies.  Organization  and  functions — 
Government  agencies. 

49  CFR  Part  830 

Aviation  safety.  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  831 

Aviation  safety,  Highway  safety, 
Investigations,  Marine  safety.  Pipeline 
safety.  Railroad  safety. 

PART  800-ORGANIZATION  AND 
FUNCTIONS  OF  THE  BOARD  AND 
DELEGATIONS  OF  AUTHORITY 

1.  The  authority  citation  for  part  800 
is  revised  to  read  as  follows: 

Authority:  Independent  Safety  Board  Act 
of  1974,  as  amended  (49  U.S.C.  1101  et  seq.): 
Federal  Aviation  Act  of  1958,  as  amended  (49 
U.S.C  40101  et  seq.]. 

2.  Section  800.3  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§800.3    Functions. 

(a)  The  primary  fimction  of  the  Safety 
Board  is  to  promote  safety  in 
transportation.  The  Safety  Board  is 
responsible  for  the  investigation, 
determination  of  facts,  conditions,  and 
circumstances  and  the  cause  or  probable 
cause  or  causes  of:  all  accidents 
involving  civil  aircraft,  and  certain 
public  aircraft;  highway  accidents 
including  railroad  grade-crossing 
accidents,  the  investigation  of  which  is 
selected  in  cooperation  with  the  States; 
railroad  accidents  in  which  there  is  a 
fatahty,  substantial  property  damage,  or 
which  involve  a  passenger  train; 
pipeline  accidents  in  which  there  is  a 
fatality  or  substantial  property  damage; 
and  major  marine  casualties  and  marine 
accidents  involving  a  public  and  non- 
public vessel  or  involving  Coast  Guard 
functions.  The  Safety  Board  makes 
transportation  safety  recommendations 
to  Federal,  State,  and  local  agencies  and 
private  organizations  to  reduce  the 
likelihood  of  recurrence  of 
transportation  accidents.  It  initiates  and 
conducts  safety  studies  and  special 
investigations  on  matters  pertaining  to 
safety  in  transportation,  assesses 
techniques  and  methods  of  accident 
investigation,  evaluates  the  effectiveness 
of  transportation  safety  consciousness 
and  efficacy  in  preventing  accidents  of 
other  Government  agencies,  and 
evaluates  the  adequacy  of  safeguards 
and  procedures  concerning  the 
transportation  of  hazardous  materials. 


only  the  changes  needed  to  implement  Pub.  L.  No. 
103-411. 


PART  830— NOTIFICATION  AND 
REPORTING  OF  AIRCRAFT 
ACCIDENTS  OR  INCIDENTS  AND 
OVERDUE  AIRCRAFT,  AND 
PRESERVATION  OF  AIRCRAFT 
WRECKAGE,  MAIL.  CARGO,  AND 
RECORDS 

3.  The  authority  citation  for  part  830 
is  revised  to  read  as  follows: 

Authority:  Federal  Aviation  Act  of  1958,  as 
amended  (49  U.S.C.  40101  etseq.],  and  the 
Independent  Safety  Board  Act  of  1974.  as 
amended  (49  U.S.C.  1101  etseq.]. 

4.  Section  830.1  is  revised  to  read  as 
follows: 

§830.1    Applleablllty. 

This  part  contains  rules  pertaining  to: 

(a)  Initial  notification  and  later 
reporting  of  aircraft  incidents  and 
accidents  and  certain  other  occurrences 
in  the  operation  of  aircraft,  wherever 
they  occur,  when  they  involve  civil 
aircraft  of  the  United  States;  when  they 
involve  certain  public  aircraft,  as 
specified  in  this  part,  wherever  they 
occur;  and  when  they  involve  foreign 
civil  aircraft  where  the  events  occur  in 
the  United  States,  its  territories,  or  its 
possessions. 

(b)  Preservation  of  aircraft  wreckage, 
mail,  cargo,  and  records  involving  all 
civil  and  certain  public  aircraft 
accidents,  as  specified  in  this  Part,  in 
the  United  States  and  its  territories  or 
possessions. 
***** 

5.  Section  830.2  is  amended  by 
revising  the  definition  of  "public 
aircraft"  to  read  as  follows: 

§830.2    Definitions. 


Public  aircraft  means  an  aircraft  used 
only  for  the  United  States  Government, 
or  an  aircraft  owned  and  operated 
(except  for  commercial  purposes)  or 
exclusively  leased  for  at  least  90 
continuous  days  by  a  government  other 
than  the  United  States  Government, 
including  a  State,  the  District  of 
Columbia,  a  territory  or  possession  of 
the  United  States,  or  a  political 
subdivision  of  that  government.  "Public 
aircraft"  does  not  include  a  government- 
owned  aircraft  transporting  property  for 
commercial  purposes  and  does  not 
include  a  government-owned  aircraft 
transporting  passengers  other  than: 
transporting  (for  other  than  commercial 
purposes)  crewmembers  or  other 
persons  aboard  the  aircraft  whose 
presence  is  required  to  perform,  or  is 
associated  with  the  performance  of,  a 
governmental  function  such  as 
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firefighting,  search  and  rescue,  law 
enforcement,  aeronautical  research,  or 
biological  or  geological  resource 
management;  or  transporting  (for  other 
than  commercial  purposes)  persons 
aboard  the  aircraft  if  the  aircraft  is 
operated  by  the  Armed  Forces  or  an 
intelligence  agency  of  the  United  States. 
Notwithstanding  any  limitation  relating 
to  use  of  the  aircraft  for  commercial 
purposes,  an  aircraft  shall  be  considered 
to  be  a  public  aircraft  without  regard  to 
whether  it  is  operated  by  a  unit  of 
government  on  behalf  of  another  imit  of 
government  purauant  to  a  cost 
reimbiu^ement  agreement,  if  the  unit  of 
government  on  whose  behalf  the 
operation  is  conducted  certifies  to  the 
Administrator  of  the  Federal  Aviation 
Administration  that  the  operation  was 
necessary  to  respond  to  a  significant  and 
imminent  threat  to  life  or  property 
(including  natural  resources)  and  that 
no  service  by  a  private  operator  was 
reasonably  available  to  meet  the  threat. 
***** 

6.  Section  830.5  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§830.5    Immediate  notification. 

The  operator  of  any  civil  aircraft,  or 
any  pubUc  aircraft  not  operated  by  the 
Armed  Forces  or  an  intelligence  agency 
of  the  United  States,  or  any  foreign 
aircraft  shall  immediately,  and  by  the 
most  expeditious  means  available, 
notify  the  nearest  National 
Transportation  Safety  Board  (Board) 
field  office  ^  when: 


7.  Se< 


.  Section  830.15  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  830.1 5    Reports  and  statements  to  be 
filed. 

(a)  Reports.  The  operator  of  a  civil, 
public  (as  specified  in  §  830.5),  or 
foreign  aircraft  shall  file  a  report  on 
Board  Form  6120.  Vz  (0MB  No.  3147- 
0001)  2  within  10  days  after  an  accident, 
or  after  7  days  if  an  overdue  aircraft  is 
still  missing.  A  report  on  an  incident  for 
which  immediate  notification  is 
required  by  §  830.5(a)  shall  be  filed  only 
as  requested  by  an  authorized 
representative  of  the  Board.  * 


'  The  Board  field  offices  are  listed  under  U.S. 
Government  in  the  telephone  directories  of  the 
following  cities:  Anchorage,  AK.  Atlanta.  GA,  West 
Chicago,  IL,  Denver,  CO,  Arlington.  TX,  Gardena 
(Los  Angeles),  CA,  Miami,  FL,  Parsippany.  N] 
(metropolitan  New  York,  NY),  Seattle,  WA,  and 
Washington,  DC. 

2  Forms  are  available  from  the  Board  field  offices 
(sea  footnote  1),  from  Board  headquarters  in 
Washington,  DC,  and  from  the  Federal  Aviation 
Administration  Flight  Standards  District  Offices. 


§830.20    (Subpart  E)— [Removed] 

8.  Subpart  E  consisting  of  §  830.20  of 
Part  830  is  removed. 

PART  831— ACCIDENT/INCIDENT 
INVESTIGATION  PROCEDURES 

9.  The  Authority  citation  for  part  831 
is  revised  to  read  as  follows: 

Authority:  Federal  Aviation  Act  of  1958,  as 
amended  (49  U.S.C  40101  et  seq.],  and  the 
Independent  Safety  Board  Act  of  1974,  as 
amended  (49  U.S.C.  1101  et  seq.]. 

10.  Section  831.2  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§831.2    Responsibility  of  Board. 

(a)  Aviation.  (1)  The  Board  is 
responsible  for  the  organization, 
conduct  and  control  of  all  accident 
investigations  within  the  United  States, 
its  territories  and  possessions,  where  the 
accident  involves  any  civil  aircraft  or 
certain  public  aircraft  (as  specified  in 
§  830.5  of  this  chapter],  including  an 
accident  investigation  involving  civil  or 
public  aircraft  (as  specified  in  §  830.5) 
on  the  one  hand  and  an  Armed  Forces 
or  intelligence  agency  aircraft  on  the 
other  hand.  It  is  also  responsible  for 
investigating  accidents  that  occur 
outside  the  United  States,  and  which 
involve  civil  aircraft  and  certain  public 
aircraft,  when  the  accident  is  not  in  the 
territory  of  another  state  (i.e.,  in 
international  waters). 
***** 

11.  Section  831.9  is  amended  to  revise 
paragraph  (b)  to  read  as  follows: 

§831.9    Authority  of  Board 
Representatives. 


(b)  Aviation.  Any  employee  of  the 
Board,  upon  presenting  appropriate 
credentials,  is  authorized  to  examine 
and  test  to  the  extent  necessary  any  civil 
or  pubUc  aircraft  (as  specified  in 
§830.5),  aircraft  engine,  propeller, 
apphance,  or  property  aboard  such 
aircraft  involved  in  an  accident  in  air 
commerce. 
***** 

Issued  in  Washington,  DC,  on  this  1st  day 
of  August,  1995. 

Jim  Hall, 

Chairman. 

[FR  Doc.  95-19356  Filed  8-4-95;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  625 

[Docitet  No.  950522140-6192-02;  I.D. 
050695E] 

RIN  0648-XX22 

Summer  Flounder  Fishery;  1995 
Recreational  Fishery  Measures 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 

SUMMARY:  NMFS  issues  the  final 
specifications  for  the  1995  siunmer 
flounder  recreational  fishery,  which 
include  no  seasonal  closure,  a 
possession  limit,  and  a  minimiun  fish 
size.  The  intent  of  this  rule  is  to  comply 
with  implementing  regulations  for  the 
fishery  diat  require  NMFS  to  publish 
measures  for  the  upcoming  fishing  year 
that  will  prevent  overfishing  of  the 
resource. 

EFFECTIVE  DATE:  August  2,  1995,  except 
for  an  amendment  to  §  625.25(a)  which 
will  be  effective  August  14, 1995. 

ADDRESSES:  Copies  of  the 
Environmental  Assessment  and 
supporting  doctunents  used  by  the 
Monitoring  Committee  are  available 
from:  Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  Room 
2115,  Federal  Building,  300  S.  New 
Street,  Dover,  DE  19901-6790. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hannah  Goodale,  508-281-9101. 
SUPPLEMENTARY  INFORMATION:  The 
Fishery  Management  Plan  for  the 
Summer  Floimder  Fishery  (FMP)  was 
developed  jointly  by  the  Atlantic  States 
Marine  Fisheries  Commission  (ASMFC) 
and  the  Mid-Atlantic  Fishery 
Management  Council  (Coimcil)  in 
consultation  with  the  New  England  and 
South  Atlantic  Fishery  Management 
Councils.  The  management  unit  for  the 
FMP  is  siunmer  flounder  [Paralichthys 
dentatus)  in  U.S.  waters  of  the  Atlantic 
Ocean  from  the  southern  border  of 
North  Carolina  northward  to  the 
Canadian  border. 

Section  625.20  outlines  the  process 
for  determining  annual  commercial  and 
recreational  catch  quotas  and  other 
restrictions  for  the  summer  flounder 
fishery.  Pursuant  to  §  625.20,  the 
Director,  Northeast  Region,  NMFS, 
implements  measures  for  the  fishing 
year  to  ensure  achievement  of  the 
fishing  mortality  rate  specified  in  the 
FMP.  This  rule  annoimces  the  following 
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measures  pertaining  to  the  recreational 
fishery,  which  are  unchanged  from  the 
proposed  measures  that  were  pubhshed 
in  the  Federal  Register  on  May  30, 1995 
(60  FR  28082):  (1)  Elimination  of  the 
closed  season,  (2)  an  individual 
possession  limit  of  6  fish  per  person, 
and  (3)  a  minimiun  fish  size  of  14 
inches  (35.6  cm). 

Comments  and  Responses 

Two  comments  were  received  during 
the  comment  period  concerning  the 
proposed  measiues:  One  from  the  New 
Jersey  Mfuine  Fisheries  Coimcil 
(NfNff'C)  and  the  other  from  the  Virginia 
Marine  Resources  Commission.  Eight 
comments  were  also  submitted  prior  to 
the  Council/ASMFC  meeting  at  which 
the  recreational  measures  were  initially 
discussed  (March,  1995)  and  those 
comments  are  also  responded  to  in  this 
rule. 

Comment:  The  eight  individuals  who 
submitted  comments  prior  to  the  March 
1995  Council  meeting  wrote  to  state 
their  opposition  to  imposing  any  closed 
season  for  the  recreational  fishery.  All 
argued  that  past  closures  prior  to  May 
1  and  after  October  31  have  had  a 
disproportionate  negative  impact  on  the 
recreational  fishery  on  the  Eastern  Shore 
of  Virginia. 

Response:  This  final  rule  eliminates 
the  closed  season. 

Comment:  The  NJMFC  opposes  the 
individual  possession  limit  of  six  fish 
per  person.  In  March,  the  Council  and 
ASMFC  recofnmended  eUmination  of 
the  closed  season,  an  eight-fish 
possession  limit,  and  a  14-inch  (35.6- 
cm)  minimiun  fish  size.  The  State  of 
New  Jersey  adopted  those  measures 
following  that  meeting.  The 
recommendation  was  disapproved  by 
NMFS  in  April.  The  NJMFC  states  that 
it  would  be  impossible  administratively 
for  the  State  to  change  the  possession 
hmit  now.  and  that  die  charter/party    . 
boats  possessing  Federal  permits  woiUd 
be  subject  to  the  Federal  possession 
limit,  even  if  fishing  exclusively  in  State 
waters. 

Response:  Although  consistency 
between  state  and  Federal  regulations  is 
preferred,  the  State  of  New  Jersey  does 
not  need  to  alter  its  rules  governing 
State  waters.  NMFS  expects  to  continue 
to  work  with  the  ASMFC  to  make  State 
and  Federal  regidations  as  consistent  as 
practicable.  Until  state  and  Federal  rules 
are  consistent.  New  Jersey  charter  and 
party  boat  owners  and  operators  who 


fish  exclusively  in  State  waters  may 
elect  not  to  fish  in  Federal  waters  and 
cancel  their  Federal  permits. 

NMFS  recognizes  New  Jersey's 
potential  difficulty  in  changing  the  State 
possession  limit.  NMFS  must  base  its 
decisions  on  what  it  believes  is 
necessary  to  protect  the  resource  in 
Federal  waters,  regardless  of  the  fact 
that  Federal  and  state  rules  may  differ. 

Comment:  The  NJMFC  believes  that 
establishing  an  individual  possession 
limit  of  six  fish  per  person  creates  an 
impression  that  NMFS  is  restricting  the 
recreational  fishery  in  order  to 
compensate  for  the  court-ordered  . 
increase  in  the  1995  commercial  quota. 
They  note  that  the  coiut-ordered 
increase  altered  the  60  percent-40 
percent  commercial-recreational  catch 
allocation  ratio  specified  in  the  FMP. 

Response:  The  coiut-ordered  increase 
to  the  commercial  sector  was  specific  to 
the  commercial  sector.  While  the  coiul- 
ordered  increase  may  have  changed  the 
commercial-recreational  allocation  ratio 
specified  in  the  FMP,  no  reduction  in 
the  recreational  allocation  was  made  to 
compensate  for  the  increase  in  the 
commercial  sector.  The  recreational 
sector  is  receiving  the  same  amoimt  of 
fish  as  it  would  have  received  before  the 
court-ordered  increase. 

Comment:  The  Virginia  Marine 
Resoiurces  Commission  endorses  the 
management  measures  and  states  that 
they  represent  an  acceptable 
conservation  regime. 

Response:  NMFS  agrees  with  this 
commenter  and  has  implemented  the 
management  measures. 

Qassification 

This  action  is  authorized  by  50  CFR 
part  625. 

These  final  specifications  are  exempt 
from  review  under  E.O.  12866. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  that  the 
elimination  of  the  closed  season  relieves 
a  restriction  and  thus,  imder  5  U.S.C. 
553(d)(1),  that  measure  is  not  subject  to 
a  delay  in  the  effective  date.  The  AA 
also  finds  that  a  30-day  delay  in 
effective  date  of  the  possession  limit 
would  adversely  impact  the  resource 
because  the  fishing  season  has  already 
opened  and  the  more  restrictive 
possession  limit  is  necessary  to  keep  the 
recreational  fishery  within  its  coastwide 
allocation  for  1995.  Therefore,  the  AA 
finds  for  good  cause  under  5  U.S.C. 
553(d)(3)  that  the  30-day  delay  in 


effective  date  for  the  possession  limit 
should  be  waived,  in  part;  a  7-day  delay 
in  effective  date  is  appropriate  in  order 
to  provide  notice  to  the  fishermen  of  the 
change,  while  still  implementing  the 
new  possession  limit  as  soon  as 
practicable. 

List  of  Subjects  in  50  CFR  Part  625 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  1, 1995. 

Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  Part  625  is  amended 
as  follows: 

PART  625— SUMMER  FLOUNDER 
FISHERY 

1.  The  authority  citation  for  part  625 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801,  et  seq. 

2.  Section  625.22  is  revised  to  read  as 
follows: 

§625.22    Time  restrictions. 

Vessels  that  are  not  eligible  for  a 
moratorium  permit  under  §  625.4  and 
fishermen  subject  to  the  possession 
limit  may  fish  for  siunmer  floimder 
during  the  period  January  1  through 
December  31.  This  time  period  may  be 
adjusted  pursuant  to  the  procediues  in 
§625.20. 

3.  In  §  625.25,  paragraph  (a)  is  revised 
to  read  as  follows: 

§625.25    Possession  limit 

(a)  No  person  shall  possess  more  than 
six  summer  flounder  in,  or  harvested 
from,  the  EEZ  imless  that  person  is  the 
owner  or  operator  of  a  fishing  vessel 
issued  a  moratorium  permit  imder 
§  625.4.  Persons  aboard  a  commercial 
vessel  that  is  not  eligible  for  a 
moratorium  permit  under  §  625.4  are 
subject  to  this  possession  limit.  The 
owner,  operator,  and  crew  of  a  charter 
or  party  boat  issued  a  moratorium 
permit  under  §  625.4(b]  are  not  subject 
to  the  possession  limit  when  not 
carrying  passengers  for  hire  and  when 
the  crew  size  does  not  exceed  five  for  a 
party  boat  and  three  for  a  charter  boat. 
***** 

[FR  Doc.  95-19324  Filed  8-2-95;  10:20  am) 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  Vhe 
mie  O'uking  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  58 

[DA-95-17] 

RIN  0S81-AB4O 

Grading  and  Inspection,  General 
Specifications  for  Approved  Plants  and 
Standards  for  Grades  of  Dairy 
Products;  Proposed  Increase  in  Fees 

AGENCY:  Agricidtural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Agricultural  Marketing 
Service  proposes  to  increase  the  fees 
charged  for  services  provided  under  the 
dairy  inspection  and  grading  program. 
The  program  is  a  volimtary,  user-fee 
program  conducted  under  the  authority 
of  the  Agricultural  Marketing  Act  of 
1946,  as  amended.  The  proposed 
increases  would  result  in  a  fee  of  $43.00 
per  hour  for  continuous  resident 
services  and  $48.00  per  hour  for 
nonresident  services  between  the  hours 
of  6:00  a.m.  and  6:00  p.m.  The  fee  for 
nonresident  services  between  the  hoius 
of  6:00  p.m.  and  6:00  a.m.  would  be 
$52.80  per  hoiu.  These  proposed  fees 
represent  an  increase  of  80  cents  per 
hour. 

The  fees  are  being  increased  to  cover 
the  costs  of  recent  salary  increases  and 
locality  adjustments,  the  full  funding  for 
standardization  activities,  and  normal 
inflationary  pressures. 

DATES:  Comments  should  be  mailed  by 
September  6, 1995. 

ADDRESSES:  Comments  should  be  sent 
to:  Office  of  the  Director,  USDA/AMS/ 
Dairy  Division,  Room  296&-S,  P.O.  Box 
96456,  Washington,  D.C.  20090-6456. 
Comments  received  will  be  available  for 
public  inspection  at  this  location  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  G.  Boerger,  USDA/AMS/Dairy 
Division,  Dairy  Grading  Branch,  Room 
2750-South  Building,  P.O.  Box  96456, 


Washington,  D.C.  20090-6456, 

(202)720-9381. 

SUPPLEMENTARY  INFORMATION:  This  rule 

has  been  determined  not  significant  for 

purposes  of  Executive  Order  12866,  and 

has  been  reviewed  by  the  Office  of 

Management  and  Budget. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  preemptive  effect  with  respect 
to  any  State  or  local  laws,  regulations  or 
poUcies.  This  rule  is  not  intended  to 
have  retroactive  effect.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  this  rule  or  the  application 
of  its  provisions. 

The  proposed  rule  also  has  been 
reviewed  in  accordance  with  the 
Regulatory  FlexibiUty  Act,  5  U.S.C.  601 
et  seq.,  and  the  Administrator, 
Agricultxu^l  Marketing  Service,  has 
determined  that  the  proposed  rule,  if 
promulgated,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  proposed  changes  will  not 
significantly  affect  the  cost  per  unit  for 
grading  and  inspection  services.  The 
Agricultural  Marketing  Service 
estimates  that  overall  this  rule  will  yield 
an  additional  $87,000  during  fiscal  year 
1996.  The  Agency  does  not  believe  the 
increases  will  affect  competition. 
Furthermore,  the  dairy  grading  program 
is  a  voluntary  program. 

The  Agricultural  Marketing  Act  of 
1946,  as  amended,  authorizes  the 
Secretary  of  Agriculture  to  provide 
Federal  dairy  grading  and  inspection 
services  that  faciUtate  marketing  and 
help  consumers  obtain  the  quality  of 
dairy  products  they  desire.  The  Act 
provides  that  reasonable  fees  be 
collected  fitjm  the  users  of  the  services 
to  cover,  as  nearly  as  practicable,  the 
cost  of  maintaining  the  program. 

Since  the  costs  of  the  grading  program 
are  covered  entirely  by  user  fees,  it  is 
essential  that  fees  be  increased  when 
necessary  to  cover  the  cost  of 
maintaining  a  financially  self- 
supporting  program-.  The  last  fee 
increase  under  this  program  became 
effective  on  February  9, 1994.  Since  that 
time.  Congress  increased  the  salaries  of 
Federal  employees  by  2.6  percent  £is  of 
January  8, 1995,  which  included  locaUty 
pay.  Also,  there  have  been  normal 
increases  in  other  operating  costs  In 
addition,  recent  congressional  action 
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may  result  in  additional  salary  increases 
of  2.4  percent  in  1996.  Although  the 
program's  operating  reserves  were 
adequate  to  cover  the  January  8, 1995, 
salary  increase,  this  will  not  be  the  case 
for  1996  salary  increases,  and  a  fee 
increase  is  needed. 

The  grading  program  fees  also  need  to 
be  increased  to  cover  the  remaining 
costs  related  to  the  development  of 
dairy  product  standards  and  other 
activities  now  performed  by  the  Dairy 
Division's  Standardization  Branch.  In 
FY  1994  Congress  appropriated  money 
for  the  development  of  standards  by  the 
Agricultural  Marketing  Service  but  at 
the  same  time  stipulated  that  the 
program  costs  be  recovered  through  user 
fees,  with  the  fees  being  turned  over  to 
the  U.S.  Treasury.  The  fee  increase 
which  took  effect  on  February  9, 1994, 
provided  for  Va  of  the  cost  of  that 
program.  Since  the  dairy 
standardization  program  is  an  essential 
part  of  the  dairy  grading  program,  it  is 
appropriate  that  all  of  the 
standardization  program  costs  be 
recovered  through  the  fees  charged  the 
users  of  the  grading  program.  The 
projected  cost  of  the  dairy 
standardization  program  for  FY  1996  is 
$440,000. 

Proposed  Changes 

This  rule  proposes  the  following 
changes  in  the  regulations 
implementing  the  dairy  inspection  and 
grading  program: 

1 .  Increase  the  hourly  fee  for 
nonresident  services  from  $47.20  to 
$48.00  for  services  performed  between 
6:00  a.m.  and  6:00  p.m.  The  nonresident 
hourly  rate  is  charged  to  users  who 
request  an  inspector  or  grader  for 
particular  dates  and  amoimts  of  time  to 
perform  specific  grading  and  inspection 
activities.  These  users  of  nonresident 
services  are  charged  for  the  amount  of 
time  required  to  perform  the  task  and 
undertake  related  travel  plus  travel 
costs. 

2.  Increase  the  hourly  fee  for 
continuous  resident  services  from 
$42.20  to  $43.00.  The  resident  hourly 
rate  is  charged  to  those  who  are  using 
grading  and  inspection  services 
performed  by  an  inspector  or  grader 
assigned  to  a  plant  on  a  continuous, 
year-roimd  resident  basis. 

Timing  of  Fee  Increase 

It  is  contemplated  that  the  proposed 
fee  increases  would  be  implemented  on 
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an  expedited  basis  in  order  to  minimize 
the  period  of  revenue  shortfall. 
Accordingly,  it  is  anticipated  that  the 
fee  increases,  if  adopted,  would  become 
effective  upon  publication,  or  very  soon 
after  publication,  of  the  final  rule  in  the 
Federal  Register  and  that  delaying  the 
effective  date  of  the  final  rule  tmtil  30 
days  after  publication  in  the  Federal 
Register  would  not  occur.  An 
approximate  effective  date  would  be 
October  1, 1996. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  regular  business 
hours. 

List  of  Subjects  in  7  CFR  Part  58 

Dairy  products.  Food  grades  and 
standards.  Food  labeling,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
58  be  amended  as  follows: 

PART  58-GRADING  AND 
INSPECTION,  GENERAL 
SPECIFICATIONS  FOR  APPROVED 
PLANTS  AND  STANDARDS  FOR 
GRADES  OF  DAIRY  PRODUCTS 

1.  The  authority  citation  for  part  58  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  1621-1627. 

Subpart  A— {Amended] 

2.  Section  58.43  is  revised  to  read  as 
follows: 

}  58.43    Fees  for  Inspection,  grading,  and 
sampling. 

Except  as  otherwise  provided  in 
§§  58.38  through  58.46,  charges  shall  be 
made  for  inspection,  grading,  and 
samphng  service  at  the  hourly  rate  of 
$48.00  for  service  j>erformed  between 
6:00  a.m.  and  6:00  p.m.  and  $52.80  for 
service  performed  between  6:00  p.m. 
and  6:00  a.m.,  for  the  time  required  to 
perform  the  service  calculated  to  the 
nearest  15-minute  period,  including  the 
time  required  for  preparation  of 
certificates  and  reports  and  the  travel 
time  of  the  inspector  or  grader  in 
cormection  with  the  performance  of  the 
service.  A  minimum  charge  of  one-half 
hour  shall  be  made  for  service  pursuant 
to  each  request  or  certificate  issued. 

3.  Section  58.45  is  revised  to  read  as 
follows: 

S  58.45    Fees  for  continuous  resident 
services. 

Irrespective  of  the  fees  and  charges 
provided  in  §§  58.39  and  58.43,  charges 
for  the  inspector(s)  and  grader(s) 
assigned  to  a  continuous  resident 
program  shall  be  made  at  the  rate  of 


$43.00  per  hour  for  services  performed 
during  the  assigned  tour  of  duty. 
Charges  for  service  performed  in  excess 
of  the  assigned  tour  of  duty  shall  be 
made  at  a  rate  of  1 V2  times  the  rate 
stated  in  this  section. 

Dated:  July  31, 1995. 
Lon  Hatamiya, 
Administrator. 

(PR  Doc.  95-19S31  Filed  8-4-95;  8:45  am] 
BtLUNQ  0006  3410-02-P 


7  CFR  Part  987 

[Doclcet  No.  FV95-087-1PR] 

Domestic  Dates  Produced  or  Packed  in 
Riverside  County,  Caiifomla;  Expenses 
and  Assessment  Rate 

agency:  Agricidtural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
authorize  expenditures  and  establish  an 
assessment  rate  under  Marketing  Order 
No.  987  for  the  1995-96  crop  year. 
Authorization  of  this  budget  would 
enable  the  California  E)ate 
Administrative  Committee  (Committee) 
to  incur  expenses  that  are  reasonable 
and  necessary  to  administer  the 
program.  Funds  to  administer  this 
program  are  derived  bom  assessments 
on  handlers. 

DATES:  Comments  must  be  received  by 
September  6, 1995. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room 
2523-S,  Washington,  DC  20090-6456, 
FAX  202-720-5698.  Comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456,  telephone  202-720- 
9918;  or  Maureen  Pello,  Cahfomia 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  suite 
102B,  2202  Monterey  Street,  Fresno, 
CaUfomia  93721,  telephone  209-487- 
5901. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  987,  both  as  amended  (7 


CFR  part  987),  regulating  the  handling 
of  dates  produced  or  packed  in 
Riverside  County,  Cahfomia.  The 
marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposal  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  Under  the  marketing 
order  now  in  effect,  California  dates  are 
subject  to  assessments.  Funds  to 
administer  the  California  date  marketing 
order  are  derived  fi-om  such 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  dates  during 
the  1995-96  crop  year  which  begins 
October  1, 1995,  and  ends  September 
30, 1996.  This  proposal  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  poUcies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefi-om.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  behalf. 
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Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  135 
producers  of  California  dates  under  the 
marketing  order  and  approximately  25 
handlers.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of 
California  date  producers  and  handlers 
may  be  classified  as  small  entities. 
•  The  budget  of  expenses  for  the  1995- 
96  crop  year  was  prepared  by  the 
Cahfomia  Date  Administrative 
Committee,  the  agency  responsible  for 
local  admintttration  of  the  marketing 
order,  and  submitted  to  the  Department 
for  approval.  The  members  of  die 
Committee  are  producers  and  handlers 
of  CaUfomia  dates.  They  are  famiUar 
with  the  Committee's  needs  and  with 
the  costs  for  goods  and  services  in  their 
local  area  and  are,  thus,  in  a  position  to 
formulate  an  appropriate  budget.  The 
budget  was  formulated  and  discussed  in 
a  pubUc  meeting.  Thus,  all  direcUy 
affected  persons  have  had  an 
opportimity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  California  dates.  Because 
that  rate  will  be  appUed  to  actual 
shipments,  it  must  be  established  at  a 
rate  that  will  provide  sufficient  income 
to  pay  the  Committee's  e;q>enses. 

'The  Committee  met  on  May  18, 1995, 
and  by  votes  of  6  to  3  recommended  a 
1995-96  assessment  rate  and  operating 
expenses  and  increased  market 
promotion  expenses  to  fund  the 
Committee's  marketing  plan.  The  two 
handlers  voting  against  the  funding  for 
the  marketing  plan  befieve  individual 
handlers  should  do  more  advertising  on 
their  own;  the  other  no  vote  came  from 
a  producer  who  expressed  concerns 
about  the  outstanding  assessments  owed 
the  Committee.  However,  the  majority  of 
Committee  members  expressed  the  need 
for  the  industry  to  work  together  to 
promote  California  dates  and  help 
reduce  current  inventories. 

The  1995-96  budget  of  $774,218  is 
$203,218  more  than  the  previous  year. 
Included  in  the  budgeted  expenditures 
is  an  operating  budget  of  $160,000, 
$24,865  more  than  last  year,  with  a 
26.25  percent  surplus  accoimt 
allof:ation,  for  a  net  operating  budget  of 
$118,000,  or  $18,000  more  than  last 
year.  Also  included  is  $656,218 
allocated  for  market  promotion, 
$206,218  more  than  kst  year. 


Budget  items  for  1995-96  which  have 
increased  compared  to  those  budgeted 
for  1994-95  (in  parentheses)  are: 
Executive  Director's  salary,  $66,000 
($57,500),  Marketing  Assistant's  Salary, 
$24,000  ($18,500),  health  and  welfare 
benefits.  $10,500  ($8,500).  payroll  taxes. 
$8,000  ($5,814),  rent,  $7,500  ($7,000), 
professional  services — accounting. 
$3,000  ($2,000),  contingency.  $5,200 
($221),  consumer  public  relations, 
$151,500  ($60,000).  consumer  media. 
$336,218  ($265,000),  industrial 
promotion,  $115,000  ($30,000),  and 
$13,000  for  a  secretary/receptionist  and 
$6,000  for  export  promotion,  for  which 
no  funding  was  recommended  last  year. 
Items  which  have  decreased  compared 
to  the  amoimt  budgeted  for  1994-95  (in 
parentheses)  are:  Copier  lease  and 
maintenance,  $2,100  ($2,400),  retail 
trade  promotion.  $35,000  ($45,000).  and 
($4,000)  for  equipment  for  marketing 
efforts,  for  which  no  funding  was 
recommended  this  year.  All  other  items 
are  budgeted  at  last  year's  amounts. 

The  assessment  rate  of  $2.25  per 
hundredweight  is  $0.75  more  than  last 
season.  This  rate,  when  appUed  to 
anticipated  date  shipments  of 
36,000,000  poimds  (360,000 
hundredweight),  would  yield  $810,000 
in  assessable  income.  This,  along  with 
$1,000  in  interest  income,  would  residt 
in  $36,782  in  excess  income  which 
would  be  allocated  to  the  Committee's 
reserve.  Fimds  in  the  reserve  as  of 
September  30, 1996,  which  the 
Committee  estimates  would  be 
$235^782,  should  be  within  the 
maximimi  amount  permitted  by  the 
order.  Fimds  held  by  the  Committee  at 
the  end  of  the  crop  year,  including  the 
reserve,  which  are  in  excess  of  the  crop 
year's  expenses  may  be  used  to  defray 
expenses  for  four  months  and  thereafter 
the  Committee  shall  refund  or  credit  the 
excess  funds  to  the  handlers. 

While  this  action  would  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  would  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  'Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  All  written  comments 
timely  received  will  be  considered 
before  a  final  determination  is  made  on 
this  matter. 


List  of  Subjects  in  7  CFR  Part  987 

Dates.  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  987  is  proposed  to 
be  amended  as  follows: 

PART  987— DOMESTIC  DATES 
PRODUCED  OR  PACKED  IN 
RIVERSIDE  COUNTY.  CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  987  continues  to  read  as  follows: 

AuthmitT:  7  U.S.C.  601-874. 

2.  A  new  §  987.338  is  added  to  read 
as  follows: 

§987.338    Expenses  and  assessment  rats. 

Expenses  of  $774,218  by  the 
California  Date  Administrative 
Committee  are  authorized,  and  an 
assessment  rate  of  $2.25  per 
himdredweight  of  assessable  dates  is 
estabUshed  for  the  crop  year  ending 
September  30, 1996.  Unexpended  funds 
may  be  carried  over  as  a  reserve  within 
the  limitations  specified  in  §  987.72(c) 
and  (d). 

Dated:  July  31,1995. 

Martha  B.  Ransom, 

Acting  Deputy  Director,  Fhiit  and  Vegetable 
Division. 

[FR  Doc.  95-19332  Filed  8  4  05;  6:45  am] 

BU.UNO  CODE  3410-02-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  20. 30. 40. 50. 51. 70,  and 
72 

RIN  3150-AD65 

Radiological  Critaria  for 
Dacommlssioning 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Proposed  rule;  Announcement 
of  extension  in  schedule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  annoimcing  an 
extension  in  the  schedule  for  the  final 
rule  on  radiological  criteria  for 
decommissioning.  The  reason  for  the 
extension  is  to  allow  the  NRC  to  more 
fully  consider  public  comments 
received  on  the  technical  information 
base  supporting  the  proposed  rule  and 
to  develop  the  implementing  regulatory 
guidance  to  be  issued  with  the  final 
rule.  It  is  expected  that  the  final  rule 
will  be  issued  in  early  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
E.  Glenn.  (301). 415-6187,  or  Frank 
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Cardile.  (301)  41S-618S,  Office  of 
Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555. 
SUPPLEMENTARY  INFORMATION:  On  August 
22, 1994,  the  Commission  issued  a 
Federal  Register  notice  (FRN)  (59  FR 
43200)  requesting  public  comment  on  a 
proposed  amendment  to  its  regulations 
which  woidd  provide  specific 
radiological  criteria  for  the 
decommissioning  of  lands  and 
structures  at  NRC-licensed  nuclear 
facilities.  The  FRN  announced  that  the 
public  comment  period  was  to  close  on 
December  20, 1994.  Subsequently,  the 
public  comment  period  was  extended  to 
January  22, 1995.  To  date,  101  conunent 
letters  have  been  received.  The 
comments  contained  in  these  letters  are 
being  characterized  and  considered  in 
the  development  of  a  final  rule. 

The  preliminary  schedule  of  the  final 
rule  anticipated  issuance  of  a  final  rule 
in  the  siunmer  of  1995.  However,  the 
NRC  has  decided  to  extend  the  date  for 
issuance  of  this  rule  to  allow  it  to  more 
fully  consider  public  comments 
received  on  the  technical  information 
base  supporting  the  proposed  rule  and 
to  develop  the  implementing  regulatory 
guidance  to  be  issued  with  the  final 
rule.  The  rationale  for  the  extension  is 
discussed  more  fully  below. 

Characterization  of  the  comments  on 
the  proposed  rule  and  the  supporting 
teclmical  basis  has  indicated  that  a 
niunber  of  comments  were  received 
regarding  the  adequacy  of  the  risk  and 
cost  analysis  supporting  the  proposed 
criteria  in  the  rule.  One  partioUar  area 
questioned  was  whether  the  reference 
facilities  used  in  the  Draft  Generic 
Environmental  Impact  Statement  DGEIS 
(NUREG-1496)  as  a  basis  for  the 
analyses  adequately  model  the  complex 
contamination  situations  occurring  at 
nuclear  facilities.  The  intent  of  the 
analysis  in  the  DGEIS  was  to  employ 
reference  sites  and  to  perform  screening 
analyses.  In  support  of  this  effort,  the 
NRC  staff  used  site  data,  where 
available,  supplemented  by  engineering 
judgment  and  theoretical  analyses. 

However,  the  NRC  staff  believes  that 
the  supporting  information  bases  for  the 
final  rule  will  be  significantly  improved 
by  including  an  evaluation  of  additional 
data  from  site  characterizations  and 
decommissionings.  Although  the  real 
world  data  are  not  as  complete  as  might 
be  wished,  there  are  data  on  total  costs, 
volumes  of  waste,  siuT'ey  costs  and 
concentrations  left  at  release  that  the 
staff  believes  can  be  useful.  The 
information  generated  through  this 
evaluation  will  be  used  in  considering 
how  to  resolve  public  comments  on  the 


proposed  rule  including  the 
appropriateness  of  the  15  mrem/yr  limit 
for  release  of  a  site  for  unrestricted  use 
contained  in  10  CFR  20.1404(a)  and  the 
criteria  for  allowing  restricted  release 
contained  in  10  CFR  20.1405. 

In  addition  to  its  further  analysis  of 
public  comments,  the  NRC  staff  has 
decided  that,  prior  to  release  of  a  final 
rule,  it  would  assess  its  planned 
regulatory  guide  implementation  model 
to  provide  assurance  that  the  model  is 
an  adequately  conservative  screening 
tool  and  is  capable  of  incorporating 
more  realistic  scenarios  than  those  in 
the  basic  screening  version.  In 
particular,  this  assessment  would 
include  a  sensitivity  analysis  of  the 
NUREG/CR-5512  modeling 
methodology  to  determine  the 
acceptable  range  of  parameters  for 
screening  analyses.  The  NRC  staff  is 
considering  holding  a  public  meeting  in 
September  1995  to  address  specific 
issues  associated  with  development  of 
regulatory  guidance  implementing  the  , 
final  rule.  More  detailed  information 
about  that  meeting  will  be  provided  in 
the  near  future. 

Based  on  the  activities  discussed 
above  with  regard  to  the  assessment  of 
the  supporting  analysis,  and  the  further 
development  of  the  regulatory  guidance, 
the  staff  expects  to  provide  a  final  rule 
to  the  Commission  during  December 
1995,  and  to  issue  a  final  rul^  in  early 
1996. 

Separate  Views  of  Commissioner  de 
Planque:  I  agree  with  the  Commission's 
decision  to  allow  staff  additional  time  to 
consider  public  comments  on  the 
proposed  final  rule  on  radiological 
criteria  for  decommissioning.  I  have 
read  virtually  all  of  the  public 
comments  and  conclude  that  two  major 
issues  not  specifically  identified  in  this 
FRN  need  to  be  carefully  considered  by 
the  staff  before  proceeding  to  finalize 
the  rule.  These  are:  (1)  Is  there  an 
adequate  technical  basis  for  selecting  a 
dose  criterion  of  15  mrem  in  contrast  to 
a  25  or  30  mrem  value  that  would  be 
con^tent  with  the  recommendations  of 
international  and  national  organizations 
for  radiation  protection?  Staff^s 
examination  of  this  issue  should 
consider  the  cost/benefit  basis  for 
selecting  a  value.  (2)  Are  the 
fundamental,  imderlying  assumptions 
used  in  the  models,  in  particular,  the 
assumption  of  a  70-year  residence  and 
significant  subsistence  farming  on  a 
decommissioned  site,  realistic  and 
appropriate  to  apply  to  decommissioned 
sites  in  the  U.S.?  Unnecessarily 
conservative  assumptions  will  lead  to 
cleanup  of  radioactivity  to  levels  so  low 
that  it  will  be  difficult,  if  not 
impossible,  to  determine  compliance 


and  the  effort  will  be  extremely 
expensive  for  licensees. 

Dated  at  Rockville,  Maryland,  this  19  day 
of  July,  1995. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 
Executive  Director  for  Operations. 
[FR  Doc.  95-19358  Filed  8-4-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  95-CE-25-nAD] 

Airworthiness  Directives;  Fairehild 
Aircraft  SA226  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  woiUd  apply  to  certain 
Fairehild  Aircrafl  SA226  series 
airplanes  equipped  with  a  part  number 
(P/N)  27-5500-229  actuator  assembly. 
The  proposed  action  would  require 
replacing  the  main  landing  gear  door 
actuator  tang  and  associated  hardware 
with  parts  of  improved  design.  Reports 
of  the  main  landing  gear  doors  hanging 
up  and  locking  the  landing  gear  links  on 
the  affected  airplanes  prompted  the 
proposed  action.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  the  inability  to  extend  the  main 
landing  gear  because  of  the  main 
landing  gear  door  actuation  roller 
contacting  the  lower  edge  of  the  tang 
and  causing  the  linkage  to  lock  over- 
center. 

DATES:  Comments  must  be  received  on 
or  before  September  29, 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  95-CE-25- 
AD,  Room  1558, 601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  fi'om 
Fairehild  Aircraft.  P.O.  Box  790490.  San 
Antonio,  Texas  78279-0490;  telephone 
(210)  824-9421.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Werner  Koch,  Aerospace  Engineer, 
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FAA,  Airplane  Certification  Office,  2601 
Meacham  Boulevard,  Fort  Worth,  Texas 
76193-0150:  telephone  (817)  222-5133; 
facsimile  (817)  222-5960. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  oa 
the  overall  regulatory,  economic, 
environmental,  and  energy  a^ectsof 
the  proposed  rule.  All  comments 
submitted  will  be  available^  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examinatioi\.by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
ccmcemed  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  re^onse  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-CE-25-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commentsr. 

Availahility  of  I«>RM9 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  95-CE-25-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

The  FAA  has  received  reports  of  three 
incidents  where  the  main  landing  gear 
door  actuation  roller  on  Fairehild 
Aircraft  SA226  series  airplanes 
contacted  the  lower  edge  of  the  main 
landing  gear  door  lower  tang.  This 
caused  the  main  landing  gear  linkage  to 
go  over-center  during  retraction,  which 
locked  the  linkage  and  prevented  main 
landing  gear  extension.  * 

FaircMld  Service  Bulletin  (SB)  226- 
32-059,  Issued:  February  14, 1991, 
specifies  procedures  for  replacing  the 
main  landing  gear  door  tangs  and 
associated  hardware  on  Fairehild 


Aircraft  SA226  series  airplanes  with 
parts  of  improved  design,  part  numbers 
27-55001-299  and  27-55001-301. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above 
including  the  service  information,  the 
FAA  has  determined  that  AD  action 
should  be  taken  to  prevent  the  inability 
to  extend  the  main  landing  gear  because 
of  the  main  landing  gear  door  actuation 
roller  contacting  the  lower  edge  of  the 
tang  and  causing  the  linkage  to  lock 
over-center. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Fairehild  Aircraft 
SA226  series  airplanes  of  the  same  type 
design  that  are  equipped  with  a  P/N  27- 
5500-229  actuator  assembly,  the 
proposed  AD  would  require  replacing 
the  main  landing  gear  door  tangs. and^ 
associated  hardware  with  parts  of 
improved  design.  Accomplishment  of 
the  proposed  action  would  l>e  in 
accordance  with  Fairehild  Aircraft  SB 
226-32-059,  Issued;  February  14, 1991. 

The  FAA  estimates  that  307  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  4  woridrours  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $114  (two  main  landing 
gear  door  actuator  tang  kits  per  airplane 
at  $57  each)  per  airplane.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $108,678. 

Fairehild  Aircraft  has  informed  the 
FAA  that  enough  mmn  landing  gear 
door  actuator  tang  kits  have  been 
distributed  to  equip  11  of  the  affected 
airplanes  (22  kits).  Assuming  each  of 
these  kits  is  installed  on  an  affected 
airplane,  the  cost  impact  upon  U.S. 
operators  of  the  affected  airplanes 
would  be  reduced  $3,894  from  $108,678 
to  $104,784. 

The  regtUations  proposed  herein 
woidd  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 


promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  afr  follows: 

PART  39— AIRWORTHINESS' 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AuAoiity;  49-USC  106(gK  40101.  40113. 
44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  AD  to  read  as  follows: 

Fairehild  Ainxait:  Docket  No..95-CE^2&- 
AD. 

Applicability:  The  following  airplane 
modela  and  sarial  numbers  that  are  equipped 
with  a  part  number  (P/N5  27-5500-229. 
actuator  assembly,  certificated  in  any 
category: 


Model 

Serial  Nos. 

SA226-T  

SA226-T(B)  .. 

SA226-AT 

SA226-TC 

T201  through  T275  and 
T277  ttvough  T291. 

T(B)  276  and  T(B)  292 
through  T(B)  417. 

AT001  through  AT074. 

TC201  through  TC41 9. 

Note  1:  This  AD  applies  to  each  airplane 
idenUfied  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been    ■ 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  aftected.  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
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repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  within  the  next 
1,000  hours  time-in-service  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  prevent  the  inability  to  extend  the  main 
landing  gear  because  of  the  main  landing  gear 
door  actuation  roller  contacting  the  lower 
edge  of  the  tang  and  causing  the  linkage  to 
lock  over-center,  accomplish  the  following: 

(a)  Replace  the  main  landing  gear  door 
actuator  tangs  and  associated  hardware,  part 
numbers  27-55001-249  and  27-55001-250, 
with  new  tangs  and  hardware  of  improved 
design,  part  numbers  27-55001-299  and  27- 
55001-301.  Accomplish  this  replacement  in 
accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Fairchild  Aircraft 
Service  Bulletin  226-32-059,  Issued: 
February  14, 1991. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Airplane 
Certification  Office  (ACO).  FAA.  2601 
Meacham  Boulevard,  Fort  Worth.  Texas 
76193-0150.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Fort  Worth  ACO. 

Note  2:  Information  concerriing  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Fort  Worth  ACO. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  service  bulletin 
referred  to  herein  upon  request  to  Fairchild 
Aircraft,  P.O.  Box  790490,  San  Antonio, 
Texas  78279-0490;  or  may  examine  this 
service  bulletin  at  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel,  Room 
1558, 601  E.  12th  Street,  Kansas  Qty. 
Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on  July  25, 
1995. 

Henry  A.  Annstrong, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doa  95-18713  Filed  8-^1-95;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  206 
RIN  1010-ACOO 

Revision  of  Valuation  Regulations 
Governing  Coal  Washing  and 
Transportation  Allowances 

AGENCY:  Minerals  Management  Service. 

Interior. 

ACTION:  Proposed  nileraaking. 


summary:  The  Minerals  Management 
Service  (MMS)  proposes  to  amend  its 
Royalty  Management  Program  (RMP) 
valuation  regulations  governing  coal 
washing  and  transportation  allowances 
regarding  the  timely  filing  of  required 
forms. 

DATES:  Comments  must  be  submitted  on 
or  before  October  6.  1995. 
ADDRESSES:  Written  comments 
regarding  the  proposed  rule  should  be 
mailed  or  delivered  to:  Minerals 
Management  Service,  Royalty 
Management  Program.  Rules  and 
Procediu^s  Staff,  Denver  Federal  Center, 
Building  85,  P.O.  Box  25165.  Mail  Stop 
3101.  Denver.  Colorado.  80225-0165. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Guzy.  Chief.  Rules  and 
Procedures  Staff.  Telephone  (303)  231- 
3432, Fax  (303)  231-3194. 
SUPPLEMENTARY  INFORMATION:  The 
principal  author  of  this  proposed 
rulemaking  is  Harry  Corley,  Valuation 
and  Standards  Division,  MMS,  RMP. 

I.  Background 

On  January  13, 1989,  MMS  published 
a  Snal  rule  in  the  Federal  Register 
governing  the  valuation  of  coal  for 
royalty  computation  purposes  (54  FR 
1492).  The  rulemaking  provided 
comprehensive  procedures  for  valuation 
of  minerals  produced  from  Federal  and 
Indian  lands,  including  regulations 
governing  certain  allowances 
considered  in  calculating  and  reporting 
royalties.  The  regulations  provided  for 
certain  washing  allowances  (30  CFR 
§§  206.258  and  206.259)  and 
transportation  allowances  (30  CFR 
§§206.261  and  206.262)  for  coal. 

The  rulemaking  distinctly  changed 
the  historical  administrative  practice  of 
MMS  and  its  predecessor  agency,  the 
U.S.  Geological  Survey,  regarding 
allowances.  Prior  to  the  1988  rule,  MMS 
required  royalty  payors  to  obtain  the 
agency's  written  approval  before  taking 
an  allowance  deduction  in  reporting 
and  paying  royalties.  With  the  new  rule, 
MMS  adopted  a  self-implementing 
concept  for  allowances.  Instead  of 
requiring  agency  preapproval.  the 
regulations  provided  for  the  royalty 
payor  to  file  timely  certain  required 
forms  as  a  condition  for  the  taking  of  an 
allowance  on  the  Report  of  Sales  and 
Royalty  Remittance  (Form  MMS-2014). 

The  allowance  forms  Bling  • 

requirements  of  the  current  coal 
valuation  regulations  provide  for  an 
annual  cycle  for  providing  information 
to  the  MMS.  Before  the  beginning  of 
each  calendar  year,  or  during  the  year 
but  before  the  taking  of  an  allowance  on 
the  Form  MMS-2014,  payors  must 
submit  the  required  form  for  any  coal 


washing  and  coal  transportation 
allowances  that  they  expect  to  take 
during  the  year.  The  forms  ask  for 
information  sufficient  to  identify  the 
payor,  the  lease/revenue  sotuce/product 
code/selling  arrangement,  and  an 
estimate  of  the  allowance  rate  per  unit 
that  is  anticipated  for  the  year. 

By  the  end  of  March  following  the 
allowance  year,  the  payor  must  submit 
the  same  forms  as  before  but  with 
additional  data  fields  completed  to 
indicate  the  actual  costs  experienced 
and  the  allowances  actually  taken  on 
Forms  MMS-2014  during  the  year.  Also, 
several  supplementary  schedules 
representing  details  of  actual  costs  must 
be  submitted  for  non-arm's- length 
allowances. 

The  filing  of  the  actual  cost  forms 
serves  several  purposes  for  MMS  and 
the  payor.  The  forms  provide  the  actual 
costs  inciured  in  transporting  and/or 
processing  (washing)  production  for  the 
allowance^ear,  together  with  the  actual 
allowance  deductions  taken  on  the 
Form  MMS-2014.  The  forms  also  satisfy 
the  regulatory  requirement  to  have  an 
estimated  cost  allowance  form  on  file 
for  the  succeeding  allowance  year. 

The  consequences  of  a  payor's 
noncompliance  with  the  forms  filing 
requirements  of  the  regulations  are 
monetarily  significant.  Simply  stated,  if 
a  payor  takes  an  allowance  deduction 
■against  royalty  value  on  the  Form 
MMS-2014  without  a  required  form  on 
file,  the  payor  is  subject  to  loss  of 
allowance  and  to  late-payment  interest 
charges.  The  concept  of  die  regulations 
is  that  a  required  form  must  be  on  file 
before  the  taking  of  an  allowance;  if  a 
payor  does  not  meet  this  requirement 
MMS  considers  the  allowance  to  be  lost 
by  the  payor.  Consequently,  the  payor  is 
directed  to  pay  back  the  allowance  and. 
after  payback,  is  charged  a  late  payment 
interest  amount  associated  with  the  lost 
allowance.  The  ciurent  regulations 
provide  for  a  "grace  period"  of  three 
months  that  gives  payors  a  window  of 
time  to  comply  with  the  forms  filing 
requirements  of  the  regulations  without 
losing  an  allowance.  The  grace  period 
permits  lessees  to  retain  allowances 
reported  on  a  Form  MMS-2014  for  up 
to  three  months  prior  to  the  month  that 
a  required  allowance  form  is  filed  with 
MMS.  Although  a  payor  will  not 
experience  a  loss  of  allowance  for  the 
grace  period.  MMS  will  assess  the  payor 
a  late  payment  interest  charge  fi-om  the 
date  of  the  taking  of  the  allowance  on 
Form  MMS-2014  to  the  receipt  date  of 
the  filing  of  the  required  allowance 
form.  By  regulation.  MMS  may  approve 
a  grace  period  longer  than  three  months 
upon  a  shovtring  of  good  cause  by  the 
lessee. 
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In  evaluating  the  effectiveness  of  its 
rules,  particidarly  as  they  related  to 
'  product  valuation,  MMS  pubUshed  in 
the  Jime  17, 1992.  Federal  Register,  a 
"Request  for  Information  for 
Improvements  to  Regulations"  (57  FR 
27008).  MMS'  request  stated  that  the 
rules  for  product  valuation  were 
substantially  modified  in  1988  based  on 
an  effort  started  in  January  1985  with 
the  creation  of  the  Royalty  Management 
Advisory  Committee.  The  request 
further  stated  that  it  had  been  several 
years  since  most  of  the  regulations  in  30 
CFR  Parts  201  through  243  were 
published,  and  public  comments  were 
requested  to  help  MMS  assess  where 
improvements  to  rules  could  be  made. 
The  comment  period  closed  August  17, 
1992. 

Many  commenters  felt  that  the 
allowance  form  filing  requirements  of 
the  valuation  regulations  needed 
improvement.  They  expressed  concerns 
about  both  the  allowance  form  filing 
requirements  and  the  regulatory 
sanctions  for  failure  to  comply  with  the 
allowance  reporting  requirements. 
Suggested  recommendations  ranged 
from  refinements  of  existing  forms  to  a 
wholesale  elimination  of  allowance 
form  filings  because  they  serve  no 
useful  purpose.  Regarding  sanctions  for 
failure  to  timely  file  required  allowance 
forms,  commenters  stated  that  the 
existing  penalties  were  unduly  harsh 
and  that  the  "punishment"  is  not 
reflective  of  the  "crime." 

n.  Allowance  Study  Group 

Based  on  public  comments  and  the 
over  four  years  of  experience  MMS 
gained  in  administering  the  allowance 
requirement  of  the  valuation 
regulations,  MMS  formed  a  study  group 
in  April  1993  to  evaluate  the  existing 
regulatory  requirements  for  oil  and  gas 
allowances  and  formulate 
recommendations  for  improvement.  The 
study  group  was  comprised  of 
participants  from  the  Coimcil  of 
Petroleum  Accoimting  Societies,  the 
State  and  Tribal  Royalty  Audit 
Committee,  and  MMS.  The  study 
group's  findings,  conclusions, 
recommendations,  and  alternative 
approach  for  allowances  are  presented 
in  the  preamble  to  the  proposed  rule 
titled,  "Revision  of  Valuation 
Regulations  Governing  Oil  and  Gas 
Transportation  and  Processing 
Allowances."  This  proposed  rule  is 
published  separately  in  the  Federal 
Register. 

in.  Additional  Changes  by  MMS 

The  majority  of  the  changes  reflected 
in  this  proposed  rulemaking  are 
contained  in  the  study  group  report. 


Additionally.  MMS  included  several 
clarifications  and  additional  changes 
based  on  MMS'  experiences  in 
administering  allowances. 

a.  Failure  To  File  Assessment 

The  study  group  did  not  specify  in  its 
alternative  approach  a  fixed  percentage 
assessment  for  payors'  failure  to  timely 
file  actual  cost  forms.  For  purposes  of 
this  rulemaking.  MMS  included  a 
percentage  rate  of  10  percent.  MMS 
specifically  requests  comments  on  this 
rate  or  an  altemadve  rate.  MMS  also 
requests  specific  comments  on  whether 
or  not  an  upper  limit,  or  cap.  should  be 
established  for  such  assessments,  and 
how  the  upper  limit  should  be 
constructed;  e.g.,  absolute  dollar  amount 
per  occurrence,  etc. 

b.  Improper  Netting  Assessment 

Another  change  involves  the 
introduction  of  an  assessment  for  the 
"improper  netting"  of  allowances 
against  royalty  value  when  reporting 
royalties  on  Form  MMS-2014. 
"Improper  netting"  is  a  circumstance 
where  two  arm's-length  transactions, 
one  representing  a  sale  and  the  other 
representing  transportation,  supported 
by  two  separate  invoices,  are  improperly 
reported  on  the  payor's  Form  MMS- 
2014  as  a  one-line  transaction.  The 
proposed  assessment  is  20  percent  or 
twice  the  assessment  (10  percent)  that  is 
proposed  for  failure  to  timely  file 
required  allowance  forms.  MMS  has 
determined  that  improper  netting 
should  carry  an  increased  assessment 
because  the  practice  represents,  in 
effect,  concealment  of  information  with 
adverse  impacts  on  MMS'  efforts  to 
monitor  the  accuracy  of  royalty 
payments.  MMS  specifically  requests 
comments  on  the  20  percentage  rate 
proposed  and  whether  an  upper  limit  or 
cap  should  be  estabhshed  and  how  it 
should  be  constructed. 

c.  Erroneous  Reporting  Assessment 

MMS  also  proposes  an  assessment  for 
reporting  erroneous  information  on 
required  allowance  forms.  MMS 
continues  to  experience  significant 
additional  workload  caused  by 
erroneously  reported  information  on 
allowance  forms.  MMS  seeks  to 
establish  an  erroneous  reporting 
assessment  to  encourage  more  accurate 
reporting.  This  proposed  assessment 
authority  currently  exists  for  monthly 
production  and  royalty  reports.  An 
assessment  has  proven  to  be  an  effective 
tool  to  improve  the  accuracy  of  reported 
information. 


d.  Technical  Corrections 

MMS  proposes  several  technical 
corrections  and  clarifications. 

IV.  Proposed  Amendments 

Although  the  study  group 
recommendations  addressed  oil  and  gas 
allowances.  MMS  has  determined  that 
they  also  apply  to  coal  because  the 
regulatory  approach  to  forms  fiUng 
requirements  and  sanctions  applies  to 
both  categories  of  minerals. 

Therefore,  MMS  is  proposing  to 
amend  its  valuation  regulations  to 
change  the  allowance  forms  filing 
requirements  for  coal.  Furthermore, 
MMS  is  amending  its  valuation 
regulations  to  change  the  existing 
sanctions  for  not  timely  filing  required 
allowance  forms.  MMS  is  also 
introducing  new  assessments  and 
sanctions  for  (1)  failure  to  properly 
report  allowances  as  separate  lines  on 
Form  MMS-2014.  a  practice  commonly 
referred  by  MMS  as  "netting";  and  (2) 
reporting  erroneous  information  on 
required  allowance  forms.  Lastly,  MMS 
is  proposing  several  minor  technical 
corrections  and  clarifications. 

a.  Coal  Washing  Allowances 

MMS  proposes  to  amend  §  206.259  by 
deleting  the  third  and  fourth  sentences 
of  paragraph  (a)(1)  that  state: 

However,  before  any  deduction  may  be 
taken,  the  lessee  must  submit  a  completed 
page  one  of  Form  MMS-4292,  Coal  Washing 
Allowance  Report,  in  accordance  with 
paragraph  (c)(l]  of  this  section.  A  washing 
allowance  may  be  claimed  retroactively  for  a 
period  of  not  more  than  3  months  prior  to  the 
first  day  of  the  month  that  Form  MMS-4292 
is  filed  with  MMS,  unless  MMS  approves  a 
longer  period  upon  a  showing  of  good  cause 
by  the  lessee. 

MMS  proposes  replacing  the  deleted 
sentences  with  the  following  two 
sentences: 

Before  any  washing  allowance  deduction 
may  be  taken  on  Form  MMS-2014,  Report  of 
Sales  and  Royalty  Remittance,  the  lessee 
must  file  a  Form  MMS-4402,  Notice  of  Intent 
To  Take  Transportation  and  Washing 
Allowances,  in  accordance  with  paragraph 
(c)(1)  of  this  section.  After  the  Form  MMS- 
4402  reporting  period,  the  lessee  must  file  a 
Form  MMS-4292,  Coal  Washing  Allowance 
RepKjrt,  in  accordance  with  paragraph  (c)(1) 
of  this  section. 

By  implementing  these  changes.  MMS 
would  be  adopting  the 
recommendations  of  the  study  group's 
report.  These  changes  allow  MMS  to:  (1) 
Focus  its  allowance  administration 
efforts  on  actual  data  reported  annually 
to  MMS  rather  than  on  estimated 
allowance  rates  reported  at  the 
begiiming  of  the  allowance  year;  (2) 
eliminate  the  retroactive  three-month 
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filing  limitation;  and  (3)  simplify 
allowance  reporting  procedures  by 
incorporating  the  new  reporting  form  for 
coal  washing  allowances. 

MMS  proposes  to  amend 
§  206.259(b)(1)  by  deleting  the  fourth 
and  fifth  sentences  that  state: 

However,  before  any  estimated  or  actual 
deduction  may  be  taken,  the  lessee  must 
submit  a  completed  Form  MMS-4292  in 
accordance  with  paragraph  (c)(2]  of  this 
section.  A  washing  allowance  may  be 
claimed  retroactively  for  a  period  of  not  more 
than  3  months  prior  to  the  first  day  of  the 
month  that  Form  MMS-4292  is  filed  with 
MMS,  unless  MMS  approves  a  longer  period 
upon  a  showing  of  good  cause  by  the  lessee. 

MMS  proposes  replacing  the  two 
deleted  sentences  with  the  following 
two  sentences: 

Before  any  washing  allowance  deduction 
may  be  taken  on  Form  MMS-2014,  the  lessee 
must  file  a  Form  MMS-1402,  Notice  of  Intent 
to  Take  Coal  Transportation  and  Washing 
Allowances,  in  accordance  with  paragraph 
(c)(2)  of  this  section.  After  the  Form  MMS- 
4402  reporting  period,  the  lessee  must  file  a 
Form  MMS-4292  in  accordance  with  (c)(2)  of 
this  section. 

MMS  is  proposing  these  changes  to 
keep  in  line  with  the  reconimendations 
of  the  study  group.  These  changes  allow 
MMS  to:  (1)  Focus  its  allowance 
administrative  efforts  on  actual  cost  data 
rather  than  on  estimated  cost  data;  (2) 
eliminate  the  three-month  filing 
limitation  for  coal  washing  allowances; 
and  (3)  simplify  allowance  reporting 
requirements. 

MMS  proposes  to  further  amend 
§  206.259(b)(1)  by  deleting  fit)m  the 
seventh  sentence  the  phrase  "*  *  • 
estimated  or  *  *  *  "  The  seventh 
sentence  would  read: 

When  necessary  or  appropriate,  MMS  may 
direct  a  lessee  to  modify  its  actual  washing 
allowance. 

MMS  is  proposing  this  change  to 
simplify  its  coal  washing  allowance 
reporting  requirements  and  to  comply 
with  the  study  group's  report. 

MMS  proposes  to  amend  §  206.259 
(c)(1)  by  deleting  existing  paragraphs  (i), 
(ii),  and  (iii)  and  add  new  paragraphs  (i), 
(ii),  and  (iii)  that  read: 


(i)  With  the  exception  of  those  washing 
allowances  specified  in  paragraphs  (c)(l)(v) 
and  (vi)  of  this  section,  the  lessee  must  file 
a  Form  MMS— 4402  for  washing  allowances 
for  each  calendar  year.  The  lessee  must  file 
the  Form  MMS-4402  by  the  due  date  of  the 
first  sales  month  in  which  a  washing 
allowance  is  reported  on  Form  MMS-2014.  A 
Form  MMS— 4402  received  by  the  end  of  the 
month  that  Form  MMS-2014  is  due  will  be 
considered  timely  received. 

(ii)  The  Form  MMS-4402  will  be  effective 
for  a  reporting  period  beginning  the  month 
that  the  lessee  is  first  authorized  to  deduct 
a  washing  allowance  and  will  continue  until 
the  end  of  the  calendar  year. 

(iii)  After  the  Form  MMS-4402  reporting 
period,  the  lessee  must  file  p>age  one  of  Form 
MMS— 4292  for  washing  allowances  within  3 
months  after  the  end  of  the  reporting  period, 
unless  MMS  approves  a  longer  p>eriod. 

MMS  proposes  these  changes  to 
implement  the  study  group's 
recommendations.  These  changes 
would:  (1)  Simplify  coal  washing 
allowance  reporting  procedures;  (2) 
implement  a  new  allowance  form  to 
show  the  payor's  intent  to  take  washing 
allowances  for  the  ourent  year;  and  (3) 
provide  greater  administrative  focus  on 
actual  data  rather  than  on  estimated 
data  submitted  by  the  payor. 

MMS  proposes  to  amend 
§  206.259(c)(2)  by  deleting  existing 
paragraphs  (i),  (ii),  (iii),  and  (iv),  and 
replacing  them  with  new  paragraphs  (i), 
(ii),  and  (iii),  to  read  as  follows: 

(i)  With  the  exception  of  those  washing 
allowances  specified  in  paragraph  (c](2)(iv) 
and  (vi)  of  this  section,  the  lessee  must  file 
a  Form  MMS-4402  for  washing  allowances 
for  each  calendar  year.  The  lessee  must  file 
the  Form  MMS-4402  by  the  due  date  of  the 
fu^t  sales  month  in  which  a  washing 
allowance  is  reported  on  Form  MMS-2014.  A 
Form  MMS— 4402  received  by  the  end  of  the 
month  that  Form  MMS-2014  is  due  will  be 
considered  timely  received. 

(ii)  The  Form  MMS-4402  will  be  effective 
for  a  reporting  pieriod  beginning  the  month 
that  the  lessee  is  first  authorized  to  deduct 
a  washing  allowance  and  will  continue  until 
the  end  of  the  calendar  year. 

(iii)  After  the  Form  MMS-4402  reporting 
period,  the  lessee  must  file  page  one  and  all 
supporting  schedules  of  Form  MMS— 4292  for 
the  actual  washing  allowance  calculated  for 
the  reporting  period.  Form  MMS-4292  is  due 
within  3  months  after  the  end  of  the 


reporting  period,  unless  MMS  approves  a 
longer  period. 

These  changes  would  address  the 
study  group's  recommendations 
concerning  MMS'  administration  of 
allowances  and  the  need  to  focus  on 
actual  data  reported  annually  rather 
than  focus  on  estimated  allowance  rates 
reported  at  the  beginning  of  each 
allowance  year.  Accordingly,  MMS 
would  continue  to  require  the 
submission  on  an  annual  form  which 
notifies  MMS  of  the  payor's  intent  to 
take  allowance  deductions  fi-om  the 
royalty  value. 

Consistent  with  this  amendment, 
paragraphs  (v),  (vi)  and  (vii),  would  be 
redesignated  (iv),  (v),  and  (vi). 

MMS  is  proposing  technical 
corrections  to  this  section  as  a  result  of 
adopting  changes  recommended  by  the 
study  group. 

MMS  proposes  to  amend  §  206.259(c) 
by  adding  paragraph  (5)  to  read: 

A  lessee  is  required  to  file  a  new  Form 
MMS-4292  if  adjustments  are  made  to  actual 
non-arm's-length  washing  allowances  on 
Form  MMS-2014. 

MMS  is  proposing  this  change  to 
comply  with  the  study  group's  report. 
This  change  emphasizes  MMS'  focus  on  • 
collecting  actual  data  as  opposed  to 
estimated  data  and  allows  adjustments 
to  allowance  data  previously  submitted 
to  MMS. 

MMS  proposes  to  amend  §  206.259(d) 
by  changing  the  title  to  read: 

(d)  Interest  charges  and  assessments 
for  incorrect  or  late  reports  and  failure 
to  report. 

This  change  would  better  define  and 
clarify  the  purpose  of  this  section. 

MMS  proposes  to  amend  §  206.259(d) 
by  deleting  paragraphs  (1),  (2),  and  (3) 
^id  replacing  them  with  the  following 
schedule: 

(d)  Interest  charges  and  assessments 
for  incorrect  or  late  reports  and  failure 
to  report.  MMS  may  levy  assessments 
and  interest  charges  in  accordance  with 
the  table  below.  MMS  will  determine 
interest  rates  in  accordance  with  30  CFR 
218.202. 


If  a  lessee  *  *  * 


The  assessment  is  *  *  * 


Plus  Interest  calculated  *  *  * 


FHes  an  inaccurate  or  Late  Form  MMS-4402 


Deducts  a  washing  allowance  on  Form  MMS-2014  wittxxjt  complying 
with  requirements  for  actual  cost  reporting  on  Form  MMS-4292. 


$10  per  allowance  line  required  on 
Form  MMS-4402. 

An  anxHjnt  equal  to  10  percent  of 
the  total  allowance  amount  de- 
ducted on  Forms  MMS-2014 
during  the  year. 


From  the  date  that  Form  MMS- 
4292  was  due  until  ttie  date  that 
ttie  form  was  received. 
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If  a  lessee 


Takes  a  washing  allowance  on  Form  MMS-2014  by  improperly  nettir>g 
the  allowance  against  the  sales  value  of  the  coal  instead  of  report- 
ing the  altowance  as  a  separate  line  item  on  Form  MMS-2014  as 
required  by  paragraph  (c)(4)  of  this  sectk>n. 

Enoneously  reports  a  transportation  allowance  that  results  in  an 
underpayment  of  royalties. 


The  assessment  Is 


An  amount  equal  to  20  percent  of 
the  total  allowance  amount  net- 
ted on  Form  MMS-2014. 


Plus  interest  cateulated 


From  the  end  of  the  month  in 
wtwh  Form  MMS-2014  contain- 
ing the  netted  allowance  was 
submitted  to  the  date  MMS  dis- 
covers the  netted  amount. 

Payment  of  interest  on  the  amount 
of  ttie  underpayment. 


Tliese  changes  would  adopt  the  study 
group's  recommendations  concerning 
the  need  for  and  equity  of  allowance 
payback  and  late-payment  interest 
charges  for  failure  to  file  allowance 
forms.  The  study  group  also  determined 
that  the  cvurent  payback  sanction  is 
excessive.  However,  MMS'  objective  is 
to  gather  timely  and  accurate  actual  cost 
information  to  assess  the  legitimacy  of 
allowance  deductions.  Accordingly,  the 
study  group  recommended  that  payors 
failing  to  timely  file  required  forms 
would  be  assessed  an  amount  equal  to 
a  fixed  percent  of  the  total  allowance 
amount  deducted  during  the  year  plus 
an  amoimt  calculated  as  equal  to  late- 
payment  interest  from  the  date  the 
actual  cost  was  due  imtil  the  date  the 
form  was  actually  received. 

b.  Coal  Transportation  Allowances 

MMS  proposes  to  amend  §  206.262  by 
deleting  the  third  and  fourth  sentences 
of  paragraph  (a)(1)  that  state: 

However,  before  any  deduction  may  be 
taken,  the  lessee  must  submit  a  completed 
page  one  of  Form  MMS-4293,  Coal 
Transportation  Allowance  Report,  in 
accordance  with  paragraph  (c)(1)  of  this 
section.  A  transportation  allowance  may  be 
claimed  retroactively  for  a  p>eriod  of  not  more 
than  3  months  prior  to  the  first  day  of  the 
month  that  Form  MMS-4293  is  filed  with 
MMS,  unless  MMS  approves  a  longer  period 
upon  a  showing  of  good  cause  by  the  lessee. 

MMS  proposes  adding  in  place  of  the 
two  deleted  sentences  the  following  two 
sentences: 

Before  any  transportation  allowance 
deduction  may  be  taken  on  Form  MMS-2014, 
Report  of  Sales  and  Royalty  Remittance,  the 
lessee  must  file  a  Form  MMS-4402,  Notice  of 
Intent  To  Take  Transportation  and  Washing 
Allowances,  in  accordance  with  paragraph 
(c)(1)  of  this  section.  After  the  Form  MMS- 
4402  reporting  period,  the  lessee  must  file  a 
Form  MMS-4293,  Coal  Transportation 
Allowance  Report,  in  accordance  with 
paragraph  (c)(1)  of  this  section. 

By  implementing  these  changes,  MMS 
would  adopt  the  recommendations  of 
the  study  group's  report.  These  changes 
allow  MMS  to:  (1)  Focus  its  allowance 
administration  efforts  on  actual  data 
reported  aimually  to  MMS  rather  than 
on  estimated  allowance  rates  reported  at 
the  beginning  of  the  allowance  year;  (2) 
eliminate  the  retroactive  three-month 


filing  limitation,  and  (3)  simplify 
allowance  reporting  procedures  by 
incorporating  the  new  reporting  form  for 
coal  transportation  allowances. 

MMS  proposes  to  amend 
§  206.262(b)(1)  by  deleting  the  fourth 
and  fifth  sentences  that  state: 

However,  before  any  estimated  or  actual 
deduction  may  be  taken,  the  lessee  must 
submit  a  completed  Form  MMS-4293  in 
accordance  with  paragraph  (c)(2)  of  this 
section.  A  transportation  allowance  may  be 
claimed  retroactively  for  a  period  of  not  more 
than  three  months  prior  to  the  first  day  of  the 
month  that  Form  MMS-4293  is  filed  with 
MMS,  unless  MMS  approves  a  longer  period 
upon  a  showing  of  good  cause  by  the  lessee. 

MMS  proposes  adding  in  place  of  the 
two  deleted  sentences  the  two  followring 
sentences: 

Before  any  transportation  allowance 
deduction  may  be  taken  on  Form  MMS-2014, 
Report  of  Sales  and  Royalty  Remittance,  the 
lessee  must  file  a  Form  MMS-4402,  Notice  of 
Intent  to  Take  Coal  Transportation  and 
Washing  Allowances,  in  accordance  with 
paragraph  (c)(2)  of  this  section.  After  the 
Form  MMS-4402  reporting  period,  the  lessee 
must  file  a  Form  MMS-4293  in  accordance 
with  paragraph  (c)(2)  of  this  section. 

MMS  is  proposing  these  changes  to 
keep  in  line  with  the  recommendations 
of  the  study  group.  These  changes 
would  allow  MMS  to:  (1)  Focus  its 
allowance  administrative  efforts  on 
actual  cost  data  rather  than  on  estimated 
cost  data;  (2)  ehminate  the  three-month 
filing  limitation  for  coal  transportation 
allowance;  and  (3)  simpUfy  allowance 
reporting  requirements. 

MMS  proposes  to  further  amend 
§  206.262(b)(1)  by  deleting  &x)m  the 
seventh  sentence  the  phrase  "  *  *  * 
estimated  or  *   *  *"  The  seventh 
sentence  would  read: 

When  necessary  or  appropriate,  MMS  may 
direct  a  lessee  to  modify  its  actual 
transportation  allowance  deduction. 

This  change  would  simpHfy  MMS' 
coal  transportation  allowance  reporting 
requirements  in  accordance  with  the 
study  group's  report. 

MMS  proposes  to  amend 
§  206.262(c)(1)  by  deleting  existing 
paragraphs  (i),  (ii),  (iii),  and  (iv)  and 
replacing  them  with  new  paragraphs  (i), 
(ii),  (iii),  and  (iv)  that  read: 


(i)  With  the  exception  of  those 
transpKsrtation  allowances  sf)ecified  in 
paragraph  (c)(l)(v)  and  (vi)  of  this  section, 
the  lessee  must  file  a  Form  MMS-4402  for 
transportation  allowances  each  calendar  year. 
The  lessee  must  file  the  Form  MMS-4402  by 
the  due  date  of  the  first  sales  month  in  which 
a  transportation  allowance  is  reported  on 
Form  MMS-2014.  A  Form  MMS-4402 
received  by  the  end  of  the  month  that  Form 
MMS-2014  is  due  will  be  considered  timely 
received. 

(ii)  The  Form  MMS-4402  will  be  effective 
for  a  reporting  period  beginning  the  month 
that  the  lessee  is  first  authorized  to  deduct 
a  transportation  allowance  and  will  continue 
until  the  end  of  the  calendar  year. 

(iii)  After  the  Form  MMS-4402  reporting 
period,  the  lessee  must  file  page  one  of  Form 
MMS-4293  for  the  actual  transportation 
allowances  calculated  for  the  reporting 
period.  Form  MMS-4293  is  due  within  3 
months  after  the  end  of  the  reporting  period, 
unless  MMS  approves  a  longer  perioid. 

(iv)  MMS  may  require  that  a  lessee  submit 
arm's-length  transp)ortation  contracts  and 
related  documents.  Documents  will  be 
submitted  within  a  reasonable  time,  as 
determined  by  MMS. 

MMS  proposes  these  changes  to 
implement  the  study  group's 
recommendations.  These  changes 
would:  (1)  simplify  coal  transportation 
allowance  reporting  procedures;  (2) 
implement  a  new  allowance  form  to 
show  the  payor's  intent  to  take 
transportation  allowances  for  the 
current  year;  and  (3)  provide  greater 
administrative  focus  on  actual  data 
rather  than  on  estimated  data  submitted 
by  the  payor. 

MMS  proposes  to  amend 
§  206.262(c)(2)  by  deleting  existing 
paragraphs  (i),  (ii),  (iii),  and  (iv).  and 
replacing  them  with  new  paragraphs  (i), 
(ii),  and  (iii)  that  read: 

(i)  With  the  exception  of  those 
transfxjrtation  allowances  specified  in 
paragraph  (c)(2)(iv)  and  (vi),  of  this  section, 
the  lessee  must  file  a  Form  MMS-4402  for 
transportation  allowance  estimates  for  each 
calendar  year.  The  lessee  must  file  the  Form 
MMS-4402  by  the  due  date  of  the  first  sales 
month  in  which  a  transportation  allowance  is 
reported  on  Form  MMS-2014.  A  Form  MMS- 
4402  received  by  the  end  of  the  month  that 
Form  MMS-2014  is  due  will  be  considered 
timely  received. 

(ii)  The  Form  MMS-4402  will  be  effective 
for  a  reporting  period  beginning  the  month 
that  the  lessee  is  first  authorized  to  deduct 
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a  transportation  allowance  and  will  continue 
until  the  end  of  the  calendar  year. 

(iii)  After  the  Form  MMS-4402  reporting 
period,  the  lessee  must  file  a  page  one  and 
all  supporting  schedules  of  Form  MMS-4293 
for  the  actual  transportation  allowance 
calculated  for  the  reporting  period.  The  Form 
MMS-4293  is  due  within  three  months  after 
the  end  of  the  reporting  period,  unless  MMS 
approves  a  longer  period. 

These  changes  would  address  the 
study  group's  recommendations 
concerning  MMS'  administration  of 
allowances  and  the  need  to  focus  on 
actual  data  reported  annually  rather 
than  the  current  focus  on  estimated 
allowance  rates  reported  at  the 
begiiuiing  of  each  allowance  year. 
Accordingly,  MMS  would  continue  to 
require  the  submission  of  an  aimual 
form  which  notifies  MMS  of  the  payor's 
intent  to  take  allowance  deductions 
bom  the  royalty  value. 


If  a  lessee 


Consistent  with  this  amendment, 
paragraph  tiv)  of  §  206.262(c)(2)  would 
be  removed  and  existing  paragraphs  (v), 
(vi),  (vii),  and  (viii)  would  be 
redesignated  (c)(2){iv),  (v),  (vi),  and  (vii). 

MMS  would  also  make  technical 
corrections  to  this  section  as  a  result  of 
adopting  changes  recommended  by  the 
study  group. 

MMS  proposes  to  amend  §  206.262(c) 
by  adding  paragraph  (5)  that  reads: 

A  lessee  is  required  to  file  a  new  Form 
MMS-4293  if  adjustments  are  made  to  actual 
non-arm's-length  transportation  allowances 
on  Form  MMS-2014. 

MMS  is  proposing  this  change  to 
comply  with  the  study  group's  report. 
This  change  emphasizes  MMS'  focus  on 
collecting  actual  data  as  opposed  to 
estimated  data  and  allows  adjustments 
to  allowance  data  previously  submitted 
to  MMS. 


MMS  proposes  to  amend  §  206.262(d) 
and  revise  the  title  that  would  read: 

(d)  Interest  charges  and  assessments 
for  incorrect  or  late  reports  and  failure 
to  report 

MMS  is  making  corrections  to  the 
regulations  by  adding  language  that 
would  further  define  and  clarify  the 
pvupose  of  this  section. 

MMS  proposes  to  amend  §  206.262(d) 
by  deleting  paragraphs  (1),  (2)  and  (3) 
replacing  them  with  the  following 
schedule: 

(d)  Interest  charges  and  assessments 
for  incorrect  or  late  reports  and  failure 
to  report.  MMS  shall  levy  assessments 
and  interest  charges  in  accordance  with 
the  table  below.  MMS  will  determine 
interest  rates  in  accordance  with  30  CFR 
218.202. 


Files  an  inaccurate  or  Late  Form  MMS-4402 


Deducts  a  transportation  allowance  on  Form  MMS-2014  without  com- 
plying with  requirements  for  actual  cost  reporting  on  Form  MMS- 
4293. 

Takes  a  transportation  allowance  on  Form  MMS-2014  by  improperly 
netting  the  allowance  against  the  sales  value  of  the  coal  instead  of 
reporting  the  allowance  as  a  separate  line  item  on  Form  MMS-2014 
as  required  by  paragraph  (c)(4)  of  this  section. 

Erroneously  reports  a  transportation  allowance  that  results  in  an 
underpayment  of  royalties. 


The  assessment  is  * 


$10  per  allowance  line  required  on 
Fomn  MMS-4402. 

An  amount  equal  to  10  percent  of 
the  total  allowance  anrKKint  de- 
ducted on  Forms  MMS-2014 
during  the  year. 

An  amount  equal  to  20  percent  of 
the  total  allowance  amount  net- 
ted on  Form  MMS-2014. 


Plus  interest  calculated  * 


From  the  date  that  Form  MMS- 
4293  was  due  until  the  date  that 
the  form  was  received. 

From  ttie  end  of  the  month  in 
which  Form  MMS-2014  contain- 
ing the  netted  allowance  was 
submitted  to  the  date  MMS  dis- 
covers the  netted  anxjunt. 

Payment  of  interest  on  the  amount 
of  the  underpayment 


These  changes  would  adopt  the  study 
group's  recommendations  concerning 
the  need  for  and  equity  of  allowance 
payback  and  late-payment  interest 
charges  for  failvue  to  file  allowance 
forms.  The  study  group  also  determined 
that  the  current  payback  sanction  is 
excessive.  However,  MMS'  objective  is 
to  gather  timely  and  acctuate  actual  cost 
information  to  assess  the  legitimacy  of 
allowance  deductions.  Accordingly,  the 
study  group  recommended  that  payors 
failing  to  timely  file  required  forms 
would  be  assessed  an  amount 
equivalent  to  a  fixed  percent  of  the  total 
allowance  amount  deducted  during  the 
year  plus  an  amoimt  calculated  as 
equivalent  to  late-payment  interest  fi'om 
the  date  the  actual  cost  information  was 
due  until  the  date  the  form  was  actually 
received. 

The  public  is  invited  to  participate  in 
this  rulemaking  action  by  submitting 
data,  views,  or  argiunents  with  respect 
to  this  notice.  All  comments  must  be 
received  by  4.00  p.m.  of  the  day 
specified  in  the  DATE  Section  and  at  the 
location  in  the  ADDRESSES  section  of  this 
preamble. 


V.  Other  Matters 

Separate  regulations  concerning 
valuation  of  natural  gas  for  royalty 
piuposes  are  currently  being  developed 
for  Federal  leases  and  for  Indian  leases 
through  two  separate  negotiated 
rulemaking  committees.  These 
committees  are  addressing  both  natural 
gas  valuation  and  transportation  and 
processing  allowance  issues. 

The  committee  addressing  natural  gas 
valuation  for  Federal  leases       ^ 
recommended  in  its  March  1995  report 
that  transportation  and  processing 
allowance  forms  no  longer  be  required. 
This  recommendation  is  one  of 
niunerous  recommendations  for  broad 
changes  to  existing  regulations 
governing  the  valuation  of  natural  gas 
produced  from  Federal  leases.  The 
futiue  rulemaking  to  be  prepared 
considering  the  recommendations  of  the 
Federal  negotiated  rulemaking 
conunittee  will  include  the  proposal  for 
eliminating  the  requirement  for 
allowance  forms. 

The  amendments  to  the  coal  valuation 
regulations  related  to  allowances  being 
proposed  today  mirror  changes  being 


proposed  by  separate  rulemaking  to  the 
oil  and  gas  valuation  regulations  related 
to  allowances.  The  changes  being 
proposed  to  the  coal  and  the  oil  and  gas 
allowance  rules  may  ultimately  be 
reconsidered  depending  on  the  outcome 
of  the  future  gas  valuation  rulemaking 
developed  from  the  recommendations  of 
the  Federal  negotiated  rulemaking 
committee. 

MMS  also  would  like  comment  on  the 
effective  date  for  the  final  rule.  One 
option  is  to  make  any  final  rule  effective 
as  of  January  1, 1995.  the  beginning  of 
the  current  allowance  year.  Another 
option  is  to  make  the  rule  effective  as  of 
the  date  of  publication  of  this  proposed 
rule  since  royalty  payors  are  on  notice 
of  the  possible  rule  change  on  that  date. 
Commenters  should  address  this  issue 
in  their  comments. 

VI.  Procedural  Matters 

The  Regulatory  Flexibility  Act 

The  Department  has  determined  that 
this  rulemaking  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
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U.S.C.  601  et  seq.).  The  proposed  rule 
will  streamline  and  improve  existing 
regulatory  reporting  requirements 
related  to  allowances  that  are  used  to 
calculate  royalty  payments  on  coal 
produced  from  Federal  and  Indian 
lands. 

Executive  Order  12630 

The  Department  certifies  that  the  rule 
does  not  represent  a  governmental 
action  capable  of  interference  with 
constitutionally  protected  property 
rights.  Thus,  a  Takings  Implication 
Assessment  need  not  be  prepared  under 
Executive  Order  12630,  "Government 
Action  and  Interference  with 
Constitutionally  Protected  Property 
Rights." 

Executive  Order  12778 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  final  regulations  meet  the 
applicable  standards  provided  in 
Sections  2(a)  and  2(b)(2)  of  Executive 
Order  12778. 

Executive  Order  12866 

This  document  has  been  reviewed 
under  Executive  Order  12866  and  is  not 
a  significant  regulatory  action. 

Paperwork  Reduction  Act  of  1980 

The  information  collection 
■equirements  contained  in  this  rule  have 
jeen  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
44  U.S.C.  3501  et  seq.  and  assigned 
Clearance  Numbers  1010-0022, 1010- 
0074,  and  1010-0099. 

National  Environmental  Policy  Act  of 
2969 

I  j  We  have  determined  that  this 
rulemaking  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment,  and  a  detailed 
statement  under  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332(2)(C))  is  not 
required. 

List  of  Subjects  in  30  CFR  Part  206 

Coal,  Continental  shelf,  Geothermal 
energy.  Government  contracts,  Indian 
lands.  Mineral  royalties.  Natural  gas, 
Petroleum,  Public  lands-mineral 
resources,  Reporting  and  recordkeeping 
requirements. 

Dated:  May  19, 1995.  ' 
Bob  Annstrong, 

Assistant  Secretary— Land  and  Minerals 
Management. 

For  the  reasons  set  out  in  the 
jreamble,  30  CFR  part  206  is  proposed 
p  be  amended  as  set  forth  below: 


PART  206-PRODUCT  VALUATION 

Subpart  F— Coal 

1.  The  authority  citation  for  Part  206 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301  et  seq.;  25  U.S.C 
396  et  seq.,  396a  et  seq.,  2101  et  seq.;  30 
U.S.C.  181  et  seq..  351  et  seq.,  1001  et  seq., 
1701  et  seq.;  31  U.S.C.  9701.;  43  U.S.C.  1301 
et  seq.,  1331  et  seq.,  and  1801  et  seq. 

2.  Section  206.259  is  amended  by 
revising  paragraphs  (a)(1),  (b)(1),  (c)(l)(i) 
through  (iii),  (c)(2)(i)  through  (iii). 
removing  paragraph  (c)(2)(iv), 
redesignating  paragraphs  (c)(2)(v) 
through  (vii)  as  paragraphs  (c)(2)(iv) 
through  (vi),  revising  newly  designated 
paragraphs  (c)(2)(iv)  through  (vi), 
adding  paragraph  (c)(5)  and  revising 
paragraph  (d)  to  read  as  follows: 

§  206.259    Determination  of  washing 
allowances. 

(a)*  •  * 

(1)  For  washing  costs  inciured  by  a 
lessee  pursuant  to  an  arm's-length 
contract,  the  washing  allowance  will  be 
the  reasonable  actual  costs  inoured  by 
the  lessee  for  washing  the  coal  under 
that  contract,  subject  to  monitoring, 
review,  audit,  and  possible  future 
adjustment.  MMS'  prior  approval  is  not 
required  before  a  lessee  may  deduct 
costs  incurred  under  an  arm's-length 
contract.  Before  any  washing  allowance 
deduction  may  be  taken  on  Form  MMS- 
2014,  Report  of  Sales  and  Royalty 
Remittance,  the  lessee  must  file  a  Form 
MMS-^402.  Notice  of  Intent  To  Take 
Transportation  and  Washing 
Allowances,  in  accordance  with 
paragraph  (c)(1)  of  this  section.  After  the 
Form  MMS-4402  reporting  period,  the 
lessee  must  file  a  Form  MMS-4292, 
Coal  Washing  Allowance  Report,  in 
accordance  with  paragraph  (c)(1)  of  this 
section. 
*        •        *        •        • 

(b)*  *  • 

(1)  If  a  lessee  has  a  non-arm's-length 
contract  or  has  no  contract,  including 
those  situations  where  the  lessee 
performs  washing  for  itself,  the  washing 
allowance  will  be  based  upon  the 
lessee's  reasonable  actual  costs.  All 
washing  allowances  deducted  imder  a 
non-arm's-length  or  no  contract 
situation  are  subject  to  monitoring, 
review,  audit,  and  possible  future 
adjustment.  Prior  MMS  approval  of 
washing  allowances  is  not  required  for 
non-arm's-length  or  no  contract 
situations.  Before  any  washing 
allowance  deduction  may  be  taken  on 
Form  MMS-2014,  the  lessee  must  file  a 
Form  MMS-4402.  Notice  of  Intent  t« 
Take  Coal  Transportation  and  Washing 
Allowances,  in  accordance  with 


paragraph  (c)(2)  of  this  section.  After  the 
Form  MMS-4402  reporting  period,  the 
lessee  must  file  a  Form  MMS-4292  in 
accordance  with  (c)(2)  of  this  section. 
MMS  will  monitor  the  allowance 
deduction  to  ensure  that  deductions  are 
reasonable  and  allowable.  When 
necessary  or  appropriate,  MMS  may 
direct  a  lessee  to  modify  its  actual 
washing  allowance. 

•  •        *        •        • 

(c)*  •  * 

(D*  •  * 

(i)  With  the  exception  of  those 
washing  allowances  specified  in 
paragraphs  (c)(l)(v)  and  (vi)  of  this 
section,  the  lessee  must  file  a  Form 
MMS-4402  for  washing  allowances 
each  calendar  year.  The  lessee  must  file 
the  Form  MMS-4402  by  the  due  date  of 
the  first  sales  month  in  which  a  washing 
allowance  is  reported  on  Form  MMS- 
2014.  A  Form  MMS-4402  received  by 
the  end  of  the  month  that  Form  MMS- 
2014  is  due  will  be  considered  timely 
received. 

(ii)  The  Form  MMS-4402  vrill  be 
effective  for  a  reporting  period 
beginning  the  month  that  the  lessee  is 
first  authorized  to  deduct  a  washing 
allowance  and  will  continue  until  the 
end  of  the  calendar  year. 

(iii)  After  the  Form  MMS-4402 
reporting  period,  the  lessee  must  file 
page  one  of  Form  MMS— 4292  for 
washing  allowances  within  3  months 
after  the  end  of  the  reporting  period, 
imless  MMS  approves  a  longer  period. 

•  «        »        »        • 

(2)*   *  * 

(i)  With  the  exception  of  those 
washing  allowances  specified  in 
paragraph  (c)(2)(iv)  and  (vi)  of  this 
section,  the  lessee  must  file  a  Form 
MMS-4402  for  washing  allowances 
each  calendar  year.  The  lessee  must  file 
the  Form  MMS-4402  by  the  due  date  of 
the  first  sales  month  in  which  a  washing 
allowance  is  reported  on  Form  MMS- 
2014.  A  Form  MMS-4402  received  by 
the  end  of  the  month  that  Form  MMS- 
2014  is  d^  will  be  considered  timely 
received. 

(ii)  The  Form  MMS-4402  will  be 
effective  for  a  reporting  period 
begiiming  the  month  that  the  lessee  is 
first  authorized  to  deduct  a  washing 
allowance  and  will  continue  until  the 
end  of  the  calendar  year. 

(iii)  After  the  Form  MMS-4402 
reporting  period,  the  lessee  must  file 
page  one  and  all  supporting  schedules 
of  Form  MMS-4292  for  actual  washing 
allowances  calculated  for  the  reporting 
period.  Form  MMS-4292  is  due  within 
three  months  after  the  end  of  the 
reporting  period,  unless  MMS  approves 
a  longer  period. 
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(iv)  Washing  allowances  based  on 
non-arm's-length  or  no-contract 
situations  which  are  in  effect  at  the  time 
these  regulations  become  effective  will 
be  allowed  to  continue  until  such 
allowances  terminate.  For  the  piuposes 
of  this  section,  only  those  allowances 
that  have  been  approved  by  MM S  in 
writing  shall  qualify  as  being  in  effect  at 
the  time  these  regulations  become 
effective. 


(v)  Upon  request  by  MMS,  the  lessee 
shall  submit  all  data  used  by  the  lessee 
to  prepare  its  Forms  MMS-4292.  The 
data  shall  be  provided  within  a 
reasonable  period  of  time,  as 
determined  by  MMS. 

(vi)  MMS  may  establish,  in 
appropriate  circumstances,  reporting 
requirements  which  are  different  from 
the  requirements  of  this  section. 

(3)*  •  • 

(4)*  *  • 


(5)  A  lessee  is  required  to  file  a  new 
Form  MMS-4292  if  adjustments  are 
made  to  actual  non-arm's-length 
washing  allowances  on  Form  MMS- 
2014. 

(d)  Interest  charges  and  assessments 
for  incorrect  or  late  reports  and  failure 
to  report.  MMS  shall  levy  assessments 
and  interest  charges  in  accordance  with 
the  table  below.  MMS  will  determine 
interest  rates  in  accordance  with  30  CFR 
218.202. 


If  a  lessee*  *  * 


RIes  an  inaccurate  or  Late  Form  MMS-^1402 


Deducts  a  washing  allowance  on  Form  MMS-2014  without  corr^ying 
with  requirements  for  actual  cost  reporting  on  Form  MMS-4292. 

Takes  a  washing  allowance  on  Form  MMS-2014  l)y  in^operty  netting 
the  allowance  against  ttie  sales  value  of  the  coal  instead  of  report- 
ing the  allowance  as  a  separate  line  item  on  Form  MMS-2014  as 
required  by  paragraph  (c)(4)  of  this  section. 

En-oneously  reports  a  washing  allowance  that  results  in  an 
underpayment  of  royalties. 


The  assessment  is 


$10  per  allowance  lir)e  required  on 
Form  MMS-4402. 

An  amount  equal  to  10  percent  of 
the  total  allowance  amount  de- 
ducted on  Forms  MMS-2014 
during  the  year. 

An  amount  equal  to  20  percent  of 
the  total  allowance  amount  net- 
ted on  Form  MMS-2014. 


Plus  interest  calculated 


From  the  date  that  Form  MMS- 
4292  was  due  until  the  date  that 
the  form  was  received. 

From  the  end  of  the  month  in 
which  Form  MMS-2014  contain- 
ing the  netted  allowance  was 
submitted  to  the  date  MMS  dis- 
covers the  netted  amount. 

On  the  amount  of  the 
underpayment. 


3.  Section  206.262  is  amended  by 
revising  paragraphs  {a)(l).  {b)(l).  (c)(l)(i) 
through  (iv).  (c)(2)(i)  through  (iii), 
removing  paragraph  (iv),  redesignating 
paragraphs  (c)(2)(v)  through  (viii)  to 
paragraphs  (c)(2)(iv)  through  (vii), 
revising  newly  designated  paragraphs 
(c)(2)(iv)  through  (vii),  adding  paragraph 
(c)(5)  and  revising  paragraph  (d)  to  read 
as  follows: 

§  206.262    Determination  of  transportation 
allowances. 

(a)  •  *  * 

(1)  For  transportation  costs  inciured 
by  a  lessee  pursuant  to  an  arm's-length 
contract,  the  transportation  allowance 
shall  be  the  reasonable,  actual  costs 
inciured  by  the  lessee  for  transporting 
the  coal  under  that  contract,  subject  to 
monitoring,  review,  audit,  and  possible 
future  adjustment.  MMS'  prior  approval 
is  not  required  before  a  lessee  may 
deduct  costs  incurred  under  an  arm's- 
length  contract.  Before  any 
transportation  allowance  deduction  may 
be  taken  on  Form  MMS-2014,  Report  of 
Sales  and  Royalty  Remittance,  the  lessee 
must  file  a  Form  MMS-4402,  Notice  of 
Intent  To  Take  Transportation  and 
Washing  Allowances,  in  accordance 
with  paragraph  (c)(1)  of  this  section. 
After  the  Form  MMS-4402  reporting 
period,  the  lessee  must  file  a  Form 
MMS-4293,  Coal  Transportation 
Allowance  Report,  in  accordance  v«th 
paragraph  (c)(1)  of  this  section. 


(b) 


(1)  If  a  lessee  has  a  non-arm's-length 
contract  or  has  no  contract,  including 
those  situations  where  the  lessee 
performs  transportation  services  for 
itself,  the  transportation  allowance  shall 
be  based  upon  the  lessee's  reasonable 
actual  costs.  All  transportation 
allowances  deducted  imder  a  non-arm's- 
*  length  or  no-contract  situation  are 
subject  to  monitoring,  review,  audit,  and 
possible  future  adjustment.  Prior  MMS 
approval  of  transportation  allowances  is 
not  required  for  non-arm's-length  or  no- 
contract  situations.  Before  any 
transportation  allowance  deduction  may 
be  taken  on  Form  MMS-2014,  Report  of 
Sales  and  Royalty  Remittance,  the  lessee 
must  file  a  Form  MMS-4402,  Notice  of 
Intent  to  Take  Coal  Transportation  and 
Washing  Allowances,  in  accordance 
with  paragraph  (c)(2)  of  this  section. 
After  the  Form  MMS-4402  reporting 
period,  the  lessee  must  file  a  Form 
MMS—4293  in  accordance  with 
paragraph  (c)(2)  of  this  section.  MMS 
shall  monitor  the  allowance  deductions 
to  ensure  that  deductions  are  reasonable 
and  allowable.  When  necessary  or 
appropriate,  MMS  may  direct  a  lessee  to 
modify  its  actual  transportation 
allowance  deduction. 
***** 

(c)  *  *  * 
(D*  *  * 

(i)  With  the  exception  of  those 
transportation  allowances  specified  in 
paragraph  (c)(l)(v)  and  (vi)  of  this 
section,  the  lessee  must  file  a  Form 
MMS-4402  for  transportation 


allowances  each  calendar  year.  The 
lessee  must  file  the  Form  MMS-4402  by 
the  due  date  of  the  first  sales  month  in 
which  a  transportation  allowance  is 
reported  on  Form  MMS-2014.  A  Form 
MMS-4402  received  by  the  end  of  the 
month  that  Form  MMS-2014  is  due 
shall  be  considered  timely  received. 

(ii)  The  Form  MMS-4402  shall  be 
effective  for  a  reporting  period 
beginning  the  month  that  the  lessee  is 
first  authorized  to  deduct  a 
transportation  allowance  and  shall 
continue  until  the  end  of  the  calendar 
year. 

(iii)  After  the  Form  MMS-4402 
reporting  period,  the  lessee  must  file 
page  one  of  Form  MMS-4293  for  the 
actual  transportation  allowances 
calculated  for  the  reporting  period. 
Form  MMS-4293  is  due  within  3 
months  after  the  end  of  the  reporting 
period,  unless  MMS  approves  a  longer 
period. 

(iv)  MMS  may  require  that  a  lessee 
submit  arm's-length  ti-ansportation 
contracts  and  related  documents. 
Documents  shall  be  submitted  within  a 
reasonable  time,  as  determined  by 
MMS. 
•        •        *        *        * 

(2)*   *   * 

(i)  With  the  exception  of  those 
transportation  allowances  specified  in 
paragraph  (c)(2)(iv)  and  (vi)  of  this 
section,  the  lessee  must  file  a  Form 
MMS-4402  for  transportation 
allowances  each  calendar  year.  The 
lessee  must  file  the  Form  MMS-4402  by 
the  due  date  of  the  first  sales  month  in 
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which  a  transportation  allowance  is 
reported  on  Form  MMS-2014.  A  Form 
MMS-4402  received  by  the  end  of  the 
month  that  Form  MMS-2014  is  due 
shall  be  considered  timely  received. 

(ii)  The  Form  MMS-4402  shall  be 
effective  for  a  reporting  period 
beginning  the  month  that  the  lessee  is 
first  authorized  to  deduct  a 
transportation  allowance  and  shall 
continue  until  the  end  of  the  calendar 
year. 

(iii)  After  the  Form  MMS-4402 
reporting  period,  the  lessee  must  file  a 
page  one  and  all  supporting  schedules 
of  Form  MMS-4293  for  the  actual 
transportation  allowance  calculated  for 
the  reporting  period.  The  Form  MMS- 
4293  is  due  within  3  months  after  the 
end  of  the  reporting  period,  unless  MMS 
approves  a  longer  period. 


(iv)  Non-arm's-length  contract  or  no- 
contract-based  transportation 
allowances  that  are  in  effect  at  the  time 
these  regulations  become  effective  shall 
be  allowed  to  continue  imtil  such 
allowances  terminate.  For  purposes  of 
this  section,  only  those  allowances  that 
have  been  approved  by  MMS  in  writing 
shall  qualify  as  being  in  effect  at  the 
time  these  regulations  become  effective. 

(v)  Upon  request  by  MMS,  the  lessee 
must  submit  all  data  used  to  prepare  its 
Form  MMS-4293.  The  lessee  must 
provide  requested  data  within  a 
reasonable  period  of  time,  as 
determined  by  MMS. 

(vi)  MMS  may  establish,  in 
appropriate  circmnstances,  reporting 
requirements  that  are  different  from  the 
requirements  of  this  section. 


(vii)  If  the  lessee  is  authorized  to  use 
its  Federal  or  State  agency-approved 
rate  as  its  transportation  cost  in 
accordance  with  paragraph  (b)(3)  of  this 
section,  it  shall  follow  the  reporting 
requirements  of  paragraph  (c)(1)  of  this 
section. 

(5)  A  lessee  is  required  to  file  a  new 
Form  MMS—4293  if  adjustments  are 
made  to  actual  non-arm's-length 
transportation  allowances  on  Form 
MMS-2014. 

(d)  Interest  charges  and  assessments 
for  incorrect  or  late  reports  and  failure 
to  report.  MMS  shall  levy  assessments 
and  interest  charges  in  accordance  with 
the  table  below.  MMS  will  determine 
interest  rates  in  accordance  with  30  CFR 
218.202. 


If  a  lessee 


Files  an  inaccurate  or  Late  Form  MMS-4402 


Deducts  a  transportation  allowance  on  Form  MMS-2014  without  com- 
plying with  requirements  for  actual  cost  reporting  on  Form  MMS- 
4293. 

Takes  a  transportation  allowance  on  Form  MMS-2014  by  improperly 
netting  the  allowarwe  against  the  sales  value  of  the  coal  instead  of 
reporting  the  altowance  as  a  separate  line  item  on  Form  MMS-2014 
as  required  by  paragraph  (c)(4)  of  this  section. 

Erroneously  reports  a  transportation  alk>wance  that  results  in  an 
urxJerpayment  of  royalties. 


The  assessment  is  * 


$10  per  allowance  line  required  on 
Forni  MMS-^»402. 

An  amount  equal  to  10  percent  of 
the  total  allowance  amount  de- 
ducted on  Forms  MMS-2014 
during  the  year. 

An  amount  equal  to  20  percent  of 
the  total  allowance  amount  net- 
ted on  Form  MMS-2014. 


Plus  interest  cak;uiated  * 


From  the  date  that  Form  MMS- 
4293  was  due  until  the  date  tfiat 
the  form  was  received. 

From  the  end  of  ttie  month  in 
wtijch  Form  MMS-2014  contain- 
ing the  netted  allowance  was 
submitted  to  the  date  MMS  dis- 
covers \he  netted  arrxHjnt. 

On  ttie  anKXjnt  of  ttie 
underpayment. 


[PR  Doc.  95-19296  Filed  8-4-95;  8:45  am] 
BILUNO  C006  4310-Mn-P 

30  CFR  Part  206 

RIN  10ia-AB»4 

Revision  of  Valuation  Regulations 
Governing  Oil  and  Gas  Transportation 
and  Processing  Allowances 

AQENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Proposed  rulemaking. 

summary:  The  Minerals  Management 
Service  (MMS)  proposes  to  amend  its 
Royalty  Management  Program  (RMP) 
valuation  regulations  governing  oil  and 
gas  transportation  and  processing 
allowances  regarding  the  timely  filing  of 
required  forms. 

DATES:  Comments  must  be  submitted  on 
or  before  October  6, 1995. 
ADDRESSES:  Written  comments 
regarding  the  proposed  rule  should  be 
mailed  or  defivered  to:  Minerals 
Management  Service,  Royalty 
Management  Program,  Rules  and 
Procediu-es  Staff,  Denver  Federal  Center, 


Building  85,  P.O.  Box  25165,  Mail  Stop 
3101,  Denver,  Colorado,  80225-0165. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Guzy,  C!hief,  Rules  and 
Procedures  Staff,  Telephone  (303)  231  - 
3432,  Fax  (303) 231-3194. 
SUPPLEMENTARY  INFORMATION:  The 
principal  author  of  this  proposed 
rulemaking  is  Janet  Chichester, 
Compliance  Verification  Division. 
MMS.  RMP. 

I.  Background 

On  January  15, 1988.  MMS  published 
a  final  rule  in  the  Federal  Register 
amending  and  clarifying  regulations 
governing  the  valuation  of  oil  and  gas 
for  royalty  computation  purposes  (53  FR 
1184).  The  rulemaking  provided 
comprehensive  procedures  for  valuation 
of  minerals  produced  from  Federal  and 
Indian  lands  including  regulations 
governing  certain  allowances 
considered  in  calculating  and  reporting 
royalties.  The  regulations  provided  for 
transportation  allowances  for  oil  (30 
CFR  §§  206.104  and  206.105): 
transportation  allowances  for  gas  (30 
CFR  §§  206.156  and  206.157);  and 
processing  allowances  for  gas  (30  CFR 
§§206.158  and  206.159). 


The  rulemaking  distinctly  changed 
the  historical  administrative  practice  of 
MMS  and  its  predecessor  agency,  the 
U.S.  Geological  Survey,  regarding 
allowances.  Prior  to  the  1988  rule,  MMS 
required  royalty  payors  to  obtain  the 
agency's  written  approval  before  taking 
an  allowance  deduction  in  reporting 
and  paying  royalties.  With  the  new  rule, 
MMS  adopted  a  self-implementing 
concept  for  allowances.  Instead  of 
requiring  agency  preapproval,  the 
regulations  provided  for  the  royalty 
payor  to  file  timely  certain  required 
forms  as  a  condition  for  the  taking  of  an 
allowance  on  the  Report  of  Sales  and 
Royalty  Remittance  (Form  MMS-2014). 

The  allowance  forms  filing 
requirements  of  the  cturent  oil  and  gas 
valuation  regulations  provide  for  an 
annual  cycle  for  providing  information 
to  MMS.  Before  the  begiiuiing  of  each 
calendar  year,  or  during  the  year  but 
before  the  taking  of  an  allowance  on  the 
Form  MMS-2014.  payors  must  submit 
the  required  form  for  any  oil 
transportation,  gas  transportation,  or  gas 
processing  allowances  that  they  expect 
to  take  during  the  year.  The  forms  ask 
for  information  sufficient  to  identify  the 
payor,  the  lease/revenue  soiut»/product 
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code/selling  arrangement,  and  an 
estimate  of  the  allowance  rate  per  imit 
that  is  anticipated  for  the  year. 

By  the  end  of  March  following  the 
allowance  year,  the  payor  must  to 
submit  the  same  forms  as  before  but 
with  additional  data  fields  completed  to 
indicate  the  actual  costs  experienced 
and  the  allowances  actually  taken  on 
Forms  MMS-2014  during  the  year.  Also, 
several  supplementary  sdiedules 
representing  details  of  actual  costs  must 
be  submitted  for  non-arm's- length 
allowances. 

The  filing  of  the  actual  cost  forms 
serves  several  piuposes  for  MMS  and 
the  payor.  The  forms  provide  the  actual 
costs  incurred  in  transporting  and/or 
processing  production  for  the  allowance 
year,  together  with  the  actual  allowance 
deductions  taken  on  the  Form  MMS- 
2014.  The  forms  also  satisfy  the 
regulatory  requirement  to  have  an 
estimated  cost  allowance  form  on  file 
for  the  succeeding  allowance  year. 

The  bonsequences  of  a  payor's 
noncompliance  with  the  forms  filing 
requirements  of  the  regulations  are 
monetarily  significant.  Simply  stated,  if 
a  payor  takes  an  allowance  deduction 
against  royalty  value  on  the  Form 
MMS-2014  without  a  required 
allowance  form  on  file,  the  payor  is 
subject  to  loss  of  allowance  and  to  late 
payment  interest  charges.  The  concept 
of  the  regulations  is  that  a  required  form 
must  be  on  file  before  the  taking  of  an 
allowance;  if  a  payor  does  not  meet  this 
requirement  MMS  considers  the 
allowance  to  be  lost  by  the  payor. 
Consequently,  the  payor  is  directed  to 
pay  back  the  allowance  and.  after 
payback,  is  charged  late  payment 
interest  associated  with  the  lost 
allowance. 

The  current  regulations  provide  for  a 
grace  period  of  three  months  that  gives 
payors  a  window  of  time  to  comply  with 
the  forms  filing  requirements  of  the 
regulations  without  losing  an  allowance. 
The  grace  period  permits  lessees  to 
retain  allowances  reported  on  a  Form 
MMS-2014  for  up  to  three  months  prior 
to  the  month  that  a  required  allowance 
form  is  filed  with  MMS.  Though  a  payor 
will  not  experience  a  loss  of  allowance 
for  the  grace  period,  MMS  will  assess 
the  payor  a  late  payment  interest  charge 
from  the  Form  MMS-2014  receipt  date 
or  due  date  (whichever  is  later)  to  the 
allowance  form  receipt  date.  By 
regulation,  MMS  may  approve  a  grace 
period  longer  than  three  months  upon  a 
showing  of  good  cause  by  the  lessee. 

In  evaluating  the  effectiveness  of  its 
rules,  particularly  as  they  related  to 
product  valuation,  WAS  published  in 
the  June  17, 1992,  Federal  Register,  a 
"Request  for  Information  for 


Improvements  to  Regulation"  (57  FR 
27008).  MMS'  request  stated  that  the 
rules  for  product  valuation  were 
substantially  modified  in  1988  based  on 
an  effort  started  in  January  1985  with 
the  creation  of  the  Royalty  Management 
Advisory  Committee.  The  request 
further  stated  that  it  had  been  several 
years  since  most  of  the  regidations  in  30 
CFR  Parts  201  through  243  were 
published,  and  pubhc  comments  were 
requested  to  help  MMS  assess  where 
improvements  to  rules  could  be  made. 
The  comment  period  closed  August  17, 
1992. 

Many  commenters  felt  that  the 
allowance  form  filing  requirements  of 
the  valuation  regulations  needed 
significant  commentary  as  being  in  need 
of  improvement.  They  expressed 
concerns  about  both  the  allowance  form 
filing  requirements  and  the  regulatory 
sanctions  for  failure  to  comply  with  the 
allowance  reporting  requirements. 
Suggested  recommendations  ranged 
bom  refinements  of  existing  forms  to  a 
wholesale  elimination  of  allowance 
form  filings  because  they  serve  no 
useful  purpose.  Regarding  penalties  for 
failiue  to  timely  file  required  allowance 
forms,  commenters  stated  that  the 
existing  penalties  were  unduly  harsh 
and  that  the  "pimishment"  is  not 
reflective  of  the  "crime." 

II.  Findings  and  Conclusions  of 
Allowance  Study  Group 

Based  on  pubUc  comments  and  the 
over  four  years  of  experience  MMS 
gained  in  administering  the  allowance 
requirement  of  the  oil  and  gas  valuation 
regulations,  MMS  formed  a  study  group 
in  April  1993.  to  evaluate  the  existing 
regulatory  requirements  for  oil  and  gas 
allowances  and  formulate 
recommendations  for  improvement.  The 
study  group  was  comprised  of 
participants  bom  the  Council  of 
Petroleum  Accoimting  Societies,  the 
State  and  Tribal  Royalty  Audit 
Committee,  and  MMS.  Consistent  with 
its  charter,  the  study  group  addressed 
the  current  regulatory  requirements  and 
practices  of  MMS  related  to  oil  and  gas 
transportation  and  processing 
allowances.  More  specifically,  the  study 
group  addressed  the  following  topics  as 
key  aspects  of  the  review: 

•  The  need  for  and  usefulness  of  the 
current  regulatory  requirements  for 
allowance  forms  submission,  including 
the  information  required  on  each  form. 

•  The  need  for  and  equity  of 
allowance  payback  and  late  payment 
interest  charges  for  untimely  filed 
forms.  ' 

•  The  need  for  regulatory  approval 
thresholds;  e.g.,  50  percent 


(transportation)  and  66V3  percent 
(processing). 

•  Alternative  approaches  to  ' 
administering  allowances.  The  study 
group  report  was  issued  December  3, 
1993.  The  report  was  subsequently 
endorsed  by  the  Royalty  Management 
Advisory  Committee  at  its  December  14, 
1993,  public  meeting  in  Lakewood, 
Colorado.  A  copy  of  the  study  group 
report  may  be  obtained  by  contacting 
the  person  identified  in  the  "For  Further 
Information  Contact"  section  of  this 
Notice. 

The  principal  "Findings  and 
Conclusions"  of  the  study  group  are,  by 
topic,  as  follows: 

a.  The  Need  for  and  Usefulness  of  the 
Current  Regulatory  Requirement  for 
Allowance  Forms  Submission,  Including 
the  Information  on  Each  Form 

The  study  group  foimd  that  the 
concept  of  requiring  the  filing  of  forms 
that  contain  information  supplementary 
to  that  presented  on  the  Form  MMS- 
2014  was  reasonable.  However,  the 
study  group  also  found  that  the  current 
approach  to  information  filings  is 
flawed  in  terms  of  the  information  on 
which  the  regulatory  requirements 
focus.  Although  the  current  approach 
places  substantial  focus  on  "estimated" 
allowance  filings  that  payors  are 
required  to  submit  to  MMS  prior  to 
taking  an  allowance  deduction  on  the 
Form  MMS-2014,  the  most  useful  and 
accurate  information  is  the  actual  cost 
information  payors  provide  on  required 
forms  after  the  end  of  the  allowance 
year.  The  study  group  concluded  that 
MMS  should  maintain  allowance 
information  filing  requirements  to  the 
extent  that  MMS,  States,  and  Tribes  use 
the  information. 

Furthermore,  the  study  group 
concluded  that  MMS'  administration  of 
allowances  should  focus  on  actual  data 
reported  annually  to  MMS  rather  than 
the  ciurent  focus  on  estimated 
allowance  rates  reported  at  the 
begiiming  of  the  allowance  year.  The 
study  group  concluded  that  it  was 
necessary  for  MMS  to  continue  its 
practice  under  current  regulations  of 
requiring  the  submission  of  an  aimual 
form  notifying  the  agency  of  the  payor's 
intent  to  take  an  allowance  deduction 
from  royalty  value  but  that  estimated 
allowance  rates  should  not  be  required 
as  a  part  of  the  information  filing. 

b.  The  Need  for  and  Equity  of 
Allowance  Payback  and  Late  Payment 
Interest  Charges  for  Failure  To  File 
Forms 

The  study  group  found  that  while 
substantial  compliance  with  forms  filing 
requirements  does  exist,  the  penalty  of 
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a  complete  loss  of  allowance  due  to  the 
untimely  filing  of  required  forms  "was 
not  consistent  with  the  crime."  The 
study  group  addressed  several 
alternatives  to  a  payback  penalty  under 
the  current  concept  of  requiring  a  form 
to  be  on  file  prior  to  the  taking  of  an 
allowance,  lie  group  observed  that  the 
payback  penalty  was  rooted  in  the 
concept  that  qualification  for  an 
allowance  deduction  was  subject  to  the 
filing  of  a  form.  While  the  study  group 
did  not  reject  this  concept,  it  concluded 
that  the  penalty  of  a  loss  of  allowance 
was  not  necessarily  consistent  with  the 
agency's  objectives. 

The  group  observed  that  the  agency's 
primary  interest  is  effectively 
administering  allowances  through  a 
regulatory  information  gathering  and 
notice  process.  The  objective  is  to  gather 
timely  and  accurate  actual  cost 
information  to  assess  the  legitimacy  of 
allowance  deductions  as  opposed  to 
generating  a  revenue  stream  by  focusing 
sanctions  on  the  filing  dates  of  forms 
containing  estimated  cost  informadon. 
The  group  was  able  to  reach  agreement 
that  the  cvurent  payback  sanction  was 
excessive  after  considering  a  number  of 
alternatives.  The  study  group  reached 
an  agreement  on  the  option  of  "Federal 
Oil  and  Gas  Royalty  Management  Act 
(FOGRMA)  Late  Payment  Interest  plus  a 
Fixed  Percentage  of  the  Amount  of  the 
Allowance"  as  the  preferred  alternative 
to  the  payback.  However,  the  group  was 
not  able  to  reach  agreement  on  the 
specific  fixed  percentage  of  the 
allowance  amount. 

c.  The  Need  for  Regulatory  Approval 
Thresholds 

The  study  group  concluded  that  the 
ciurent  thresholds  should  remain  in 
place.  Their  conclusion  was  based  on 
the  relatively  low  activity  level  of 
requests  to  exceed  the  ciurent 
thresholds  of  50  percent  for 
transportation  allowances  and  66^3 
percent  for  processing  allowances.  It 
also  was  based  on  the  reasonableness  of 
providing  increased  agency  scrutiny  to 
those  instances  involving  allowance 
costs  that  consume  an  unusually  large 
amoimt  of  the  royalty  value. 

d.  Alternative  Approaches  to 
Administer  Allowances 

The  study  group  formulated  a 
proposed  alternative  approach  to 
information  gathering  for  allowance 
administration.  This  approach  is  further 
discussed  later  in  the  preamble. 

m.  Recommendations  of  the  Study 
Group 

The  study  group  recommended  that 
MMS: 


a.  On  a  prospective  basis,  pursue 
changing  its  current  regulatory  reporting 
requirements  in  several  respects.  These 
changes  should  reduce  the  focus  on  the 
submittal  of  estimated  allowance 
information  that  has  little  value  to  the 
agency  and  increase  the  focus  on  the 
actual  information  that  has  substantive 
value  to  the  agency.  Complete 
implementation  of  this  recommendation 
could  involve  changes  in  regulations, 
forms,  and  systems  software  over  a 
period  of  several  years.  In  the  near  term, 
MMS  should  expedite  those  changes 
that  do  not  require  regulatory  action; 
e.g.,  changes  to  the  current  allowance 
forms. 

b.  On  a  prospective  basis,  pursue 
changing,  consistent  with  the  first 
recommendation,  the  ciurent  regulatory 
sanctions  for  failure  to  timely  file 
required  allowance  forms.  Sanctions 
should  be  changed  to  create  meaningful 
incentives  for  payors  to  file  actual  cost 
allowance  forms.  Existing  sanctions  in 
the  form  of  allowance  payback  and  late 
payment  interest  for  the  "estimated" 
cost  information  should  be  changed 
consistent  with  the  proposed  alternative 
approach  to  administering  allowances. 

c.  Retain  the  existing  regulatory 
requirements  that  payors  receive  annual 
agency  approval  prior  to  taking 
transportation  and  processing 
allowances  that  exceed  50  percent  and 
66V3  percent,  respectively,  of  the  royalty 
value  of  the  product  subject  to  the 
allowance  deduction. 

d.  Publish  the  results  of  the  public 
commentary  received  in  response  to  the 
Federal  Register  Notice  dated 
November  28, 1988,  regarding 
extraordinary  cost  allowances.  Further 
comment  should  also  be  solicited  to 
identify  circumstances  that  may  have 
developed  in  the  interim  that  MMS 
should  consider. 

e.  Pursue  establishing  automated  data 
bases  to  capture  the  detailed  actual 
allowance  cost  information  payors 
submit  and  develop  and  implement 
edits  and  exception  processing  routines 
to  monitor  actual  allowance  costs 
reported  on  allowance  forms  and  the 
Form  MMS-2014. 

rv.  Alternative  Approach  Suggested  by 
Study  Group 

The  study  group's  report  provided  an 
alternative  approach  to  administering 
allowances  based  on  its  conclusions 
that: 

•  MMS  should  continue  to  focus  on 
the  administration  of  allowances 
through  information  gathering  methods 
that  supplement  the  Form  MMS-2014. 

•  MMS  should  focus  its  allowance 
administration  efforts  on  actual  costs 
instead  of  estimated  costs. 


•  The  current  penalty  structure  for 
failing  to  file  required  forms  not  only 
places  undue  focus  on  estimated 
allowance  information  but  also  results 
in  penalties  "inappropriate  for  the 
crime." 

The  study  group  believed  that  the 
alternative  approach  would  provide 
MMS  with  the  necessary  notice  and 
information  that  it  needs  to  properly 
administer  allowances,  reduce  current 
information  reporting  requirements,  and 
possess  sufficient  incentives  for  payors 
to  comply  with  the  reporting 
requirements  of  the  regulations. 
Prototype  forms  were  also  developed 
that  could  be  used  in  the  process  of 
implementing  the  alternative  approach. 

The  framework  of  the  alternative 
approach  the  study  group  developed  is 
described  below: 

a.  Royalty  payors  would  continue  to 
be  required  to  submit  a  Notice  of  Intent 
to  Take  Transportation  and  Processing 
Allowances  prior  to  the  l>eginning  of 
each  allowance  year  or  within  the 
allowance  year.  One  form,  instead  of 
three,  would  be  used  for  all  allowance 
types  and  would  be  filed  at  the  payor 
code/lease  level  rather  than  the  payor 
code/lease  niunber/revenue  soiuce/ 
product  code/selling  arrangement  level. 
The  report  would  not  include  an 
estimated  rate.  Failure  to  file  this  notice 
would  constitute  a  missing  report  with 
the  payor  being  assessed  SIO  per 
allowance  line  required  on  the  Notice  of 
Intent  To  Take  TransportaUon  and 
Processing  Allowances. 

b.  Three  months  following  the  end  of 
each  allowance  year,  the  payor  would 
continue  to  file  an  actual  cost  allowance 
report.  For  arm's-length  allowances,  the 
report  would  show  the  payor  code/lease 
number/revenue  source/product  code/ 
selling  arrangement  on  which 
allowances  were  taken.  MMS  would 
gather  actual  cost  data  from  the  AFS  as 
needed.  For  non-arm's-length 
allowances,  the  detailed  cost  breakouts 
ciurently  required  would  continue  to  be 
provided.  MMS  would  continue  to 
grant,  upon  request,  extensions  of  up  to 
three  months  to  file  actual  cost  reports. 

Payors  failing  to  timely  file  required 
forms  would  be  assessed  an  amount 
equal  to  a  fixed  percent,  to  be 
determined  through  rulemaking,  of  the 
total  allowance  amount  deducted  on 
Forms  MMS-2014  during  the  year  plus 
an  amount  calculated  as  equal  to  late 
payment  interest  from  the  date  the 
actual  cost  form  was  due  until  the  date 
the  form  is  actually  received. 

MMS  concludes  that  the 
recommendations  of  the  study  group 
will  serve  to  improve  its  administration 
of  oil  and  gas  allowances,  particularly  as 
related  to  forms  filing  requirements  and 
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associated  sanctions.  Therefore,  MMS 
proposes  to  change  its  current 
regulatory  requirements  consistent  with 
the  substance  of  the  alternative 
approach  the  study  group  presented. 

V.  Additional  Changes  by  MMS 

The  majority  of  the  changes  reflected 
in  this  proposed  rulemaking  are 
contained  in  the  study  group  report. 
Aditionally,  MMS  included  several 
clarifications  and  additional  changes 
based  on  MMS'  experiences  in 
administering  allowances. 

a.  Failure  To  File  Assessment 

The  study  group  did  not  specify  in  its 
alternative  approach  a  fixed  percentage 
assessment  for  payors'  failure  to  timely 
file  actual  cost  forms.  For  purposes  of 
this  rulemaking,  MMS  included  a 
percentage  rate  of  10  percent.  MMS 
specifically  requests  comments  on  this 
rate  or  an  alternative  rate.  MMS  also 
requests  specific  comments  on  whether 
or  not  an  upper  limit,  or  cap,  should  be 
established  for  such  assessments,  and 
how  the  upper  limit  should  be 
constructed;  e.g.,  absolute  dollar  amount 
per  occiurence,  etc. 

b.  Improper  Netting  Assessment 

One  of  several  changes  involves  the 
introduction  of  an  assessment  forth* 
"improper  netting"  of  allowances 
against  roydty  value  when  reporting^ 
royalties  on  the  Form  MMS-2014. 
"Improper  netting"  is  a  cinnunstance 
where  two  arm's-length  transactions, 
one  representing  a  sale  and  the  other 
representing  transportation  and/or 
processing,  supported  by  two  separate 
invoices,  are  improperly  reported  on  the 
payor's  Form  MMS-2014  as  a  one-line 
transaction.  The  proposed  assessment  is 
20  percent,  or  twice  the  assessment  (10 
percent)  that  is  proposed  for  failure  to 
timely  file  required  allowance  forms. 
MMS  believes  that  improper  netting 
should  carry  an  increteed  assessment 
because  the  practice  represents,  in 
effect,  concealment  of  information. with 
adverse  impacts  on  MMS'  efforts  to 
monitor  the  accuracy  of  royalty 
payments.  MMS  specifically  requests 
comments  on  the  20  percent  rate 
proposed  and  whether  an  upper  limit  or 
cap  should  be  established  and  how  it 
should  be  constructed. 

c.  Unauthorized  Allowance  Assessment 
and  Interest  Requirement 

Another  change  involves  the 
introduction  of  an  assessment  and  an 
interest  requirement  for  certain 
circimistances  where  an  oil  or  gas 
transportation  or  processing  allowance 
in  excess  of  regulatory  thresholds  is 
taken  on  Form  MMS-2014  without  the 


required  prior  MMS  approval. 
Specifically,  the  current  oil  and  gas 
regulations  reqiiire  prior  MMS  approval 
before  a  transportation  or  processing 
aUowance  that  is  in  excess  of  50  percent 
or  66%  percent,  respectively,  of  the 
value  of  production  may  be  taken  on 
Form  MMS-2014.  An  assessment  of  $10 
per  line  is  proposed  for  each  reported 
allowance  line  taken  in  excess  of  the 
regulatory  thresholds  without  obtaining 
the  reauired  prior  approval  from  MMS. 

Furtnermore,  an  interest -based 
additional  assessment  is  proposed  for 
the  period  of  time  that  the  royalty  payor 
has  had  the  monetary  benefit  of  the 
allowance  in  excess  of  the 
administrative  threshold  without  having 
received  MMS  approval.  MMS 
considered  requiring  the  royalty  payor 
to  pay  back  an  allowance  taken  in 
excess  of  the  threshold  but  determined 
that  an  interest  charge  approach  based 
on  the  amount  in  excess  of  the  threshold 
would  be  a  reasonable  deterrent  MMS 
requests  specific  comment  on  the 
construction  of  this  proposal  and 
alternative  approaches  that  should  be 
considered. 

d.  Erroneous  ReportingAssesament 

MMS  also  proposes  an  assessment  for 
reporting  erroneous  information  on 
required  allowance  forms.  MMS 
continues  to  experience  significant 
additional  workload  caused  by 
erroneously  reported  information  on 
allowance  forms.  MMS  seeks  to 
establish  an  erroneous  reporting 
assessment  to  encourage  more  accurate 
reporting.  This  proposed  assessment 
aiUhority  currently  exists  ior  monthly 
production  and  royalty  reports.  An 
assessment  has  proven  to  be  an  effective 
tool  to  improve  the  accuracy  of  reported 
infonnation. 

e.  Transportation  Factors 

MMS  is  considering  the  elimination 
of  the  current  treatment  of 
transportation  factors  in  arm's-length^ 
contracts  as  reductions  in  value. 
Instead,  MMS  would  treat  such  costs  as 
transportation  allowances.  In  the  March 
1988  valuation  rulemaking,  the  concept 
of  the  transportation  factor  was  adopted 
to  reduce  administrative  burden  for 
MMS  and  the  industry.  MMS  has  found 
through  experience  that  transportation 
factors  have  created  some  confiision 
between  MMS  and  the  industry. 
Niunerous  instances  have  been 
encountered  where  disagreement 
existed  between  MMS  and  industry  as 
to  whether  a  transportation  element  of 
a  sales  arrangement  was  an  allowance  or 
a  transportation  fector  under  the 
regulations.  In  many  of  these  cases,  it 
was  determined  that  the  transportation 


cost  should  be  treated  as  an  allowance 
rather  than  a  factor.  In  these  cases,  the 
payor  had  not  filed  required  allowance 
forms  and,  consequently,  was  subject  to 
substantial  sanctions.  Rather  than 
proposing  the  elimination  of 
transportation  factors  in  the  rulemaking, 
MMS  is  seeking  specific  comments  on 
the  extent  to  which  royalty  payors  are 
now  using  transportation  factors  and 
what  impacts  would  be  caused  if 
transportation  factors  were  eliminated 
from  the  ciurent  regulations. 

/.  Technical  Corrections 

MMS  proposes  several  technical 
corrections  and  clarifications  including 
a  lessee's  option  to  use  a  depreciation  or 
a  retiun  on  depreciable  capital 
investment  basis  in  calculating  actual 
allowance  costs. 

VL  Proposed  Amendments 

For  the  reasons,  discussed  above^ 
MMS  proposes  to  amend  its  valuation 
regulations  to  change  the  allowance- 
formsfilii^  reqinrements  for  oil  and 
gas  Furthermore,  MMS  is  amending  its 
valuation  regulations  to  change  the 
existing  sanctions  for  not  timely  filing 
required  allowance  forms.  MMS  is  also 
introducing  new  assessments  for  fl) 
faUure  to  properly  report  allowances  as 
separate  hues  on  the  Fwm  MMS-2014, 
a  practice  commonly  referred  to  as 
"netting";  (2)  noncompUance  with 
regulatory  requirements  to  obtain  prior 
approval  fiom  MMS  before  taking  oil 
and  gas  transportation  allowances  that  . 
exceed  50  percent  of  the  value  of  the 
production,  or  gas  processing 
allowances  that  exceed  66  Vs  percent  of 
the  value  of  gas  plant  products:  and  (3) 
reporting  erroneous  iiiformation  on 
required  allowance  forms.  MMS  also 
proposes  several  minor  technical 
corrections  and  clarifications. 

MMS  is  also  proposing  similar 
amendments  to  coal  allowance 
regulations  at  30  CFR  206  vsrhich  are 
being  published  s^arately. 

a.  Oil  Transportation  Allowances 

MMS  proposes  to  amend  §  206.105  by 
deleting  the  fourth  and  fifth  sentences  of 
paragr^h  (a)(l)(i)  that  state: 

Before  any  deduction  may  be  taken,  the 
lessee  must  submit  a  completed  page  one  of  ? 
Fomi  MMS-4110  (and  Schedule  1),  Oil 
Transportation  Allowance  Report,  in 
accordance  with  paragraph  (c)(1)  of  this 
section.  A  transportatioa allowance  maybe 
claimed  retroactively  for  a  period  of  not  mora 
than  3  months  prior  to  the  first  day  of  the 
month  that  Form  MMS-4110  is  filed  with 
MMS,  unless  MMS  approves  a  longer  period 
upon  a  showing  of  good  cause  by  the  lessee. 

MMS  proposes  replacing  the  deleted 
sentences  with  the  following  sentences: 
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Before  any  transportation  allowance 
deduction  may  be  taken  on  Form  MMS-2014, 
Report  of  Sales  and  Royalty  Remittance,  the 
lessee  must  file  a  Form  MMS-4398,  Notice  of 
Intent  To  Take  Oil  and  Gas  Transportation 
and  Processing  Allowances,  in  accordance 
with  paragraph  (c)(1)  of  this  section.  For  the 
actual  transportation  allowance  calculated 
for  the  reporting  period,  the  lessee  must  file 
a  Form  MMS-4110.  Oil  Transportation 
Allowance  Report,  in  accordance  with 
paragraph  (c)(1)  of  this  section. 

MMS  proposes  to  amend 
§  206.105(b)(1)  by  deleting  the  third  and 
fourth  sentences  of  paragraph  (b)(1)  that 
state: 

Before  any  estimated  or  actual  deduction 
may  l>e  taken,  the  lessee  must  submit  a 
completed  Form  MMS-4110  in  its  entirety  in 
accordance  with  paragraph  (c)(2)  of  this 
section.  A  transportation  allowance  may  be 
claimed  retroactively  for  a  period  of  not  more 
than  three  months  prior  to  the  first  day  of  the 
month  that  Form  MMS-4110  is  filed  with 
MMS,  unless  MMS  approves  a  longer  period 
upon  a  showing  of  good  cause  by  the  lessee. 

"MMS  proposes  replacing  the  deleted 
sentences  with  the  two  following 
sentences: 

Before  any  transportation  allowance 
deduction  may  be  taken  on  Form  MMS-2014, 
the  lessee  must  file  a  Form  MMS-43g8, 
Notice  of  Intent  to  Take  Oil  and  Gas 
Transportation  and  Processing  Allowances, 
in  accordance  with  paragraph  (c)(2)  of  this 
section.  After  the  Form  MMS-4398  reporting 
period,  the  lessee  must  file  a  Form  MMS- 
4110  in  accordance  with  paragraph  (c)(2)  of 
this  section. 

These  changes  remove  the  retroactive 
three-month  limit  for  oil  transportation 
allowances  and  incorporate  the  new 
reporting  form.  The  Form  MMS-4398 
would  be  a  new  form  that  implements 
the  recommendations  of  the  study  team 
report.  A  Notice  of  Proposed 
Information  Collection  will  be 
published  separately  in  the  Federal 
Register  for  this  form. 

MMS  proposes  to  further  amend 
§  206.105(b)(1)  by  deleting  fiom  the 
sixth  sentence  the  phrase"*  *  * 
estimated  or*  *  *"  The  sixth  sentence 
would  read: 


When  necessary  or  appropriate,  MMS  may 
direct  a  lessee  to  modify  its  actual 
transportation  allowance  deduction. 

These  changes  would  be  technical 
corrections  that  improve  the  clarity  of 
the  language. 

MMS  proposes  to  amend 
§  206.105(c)(1)  by  deleting  existing 
paragraphs  (i),  (ii),  (iii),  and  (iv)  and 
replacing  them  with  new  paragraphs 
that  read: 

(i)  With  the  exception  of  those 
transportation  allowances  specified  in 
paragraphs  (c)(l)(v)  and  (vi)  of  this  section, 
the  lessee  must  file  a  Form  MMS-4398  for 
transportation  allowances  for  each  calendar 
year.  The  lessee  must  file  the  Form  MM&- 
4398  by  the  due  date  of  the  first  sales  month 
in  which  a  transportation  allowance  is 
reported  on  Form  MMS-2014.  A  Form  MMS- 
4398  received  by  the  end  of  the  month  that 
Form  MMS-2014  is  due  will  l>e  considered 
timely  received. 

(ii)  The  Form  MMS-4398  will  be  effective 
for  a  reporting  period  beginning  the  month 
that  the  lessee  is  first  authorized  to  deduct 
a  transportation  allowance  and  will  continue 
until  the  end  of  the  calendar  year. 

(iii)  After  the  Form  MMS-4398  reporting 
period,  the  lessee  must  file  pmge  one  of  Form 
MMS-4110  for  the  actual  transportation 
allowance  calculated.  This  form  is  due 
within  3  months  after  the  end  of  the 
reporting  period,  unless  MMS  approves  a 
longer  period. 

(iv)  MMS  may  require  that  a  lessee  submit 
arm's-length  transportation  contracts  and 
related  documents.  Doctmients  must  be 
submitted  within  a  reasonable  period  of  time, 
as  determined  by  MMS. 

These  changes  would  incorporate  the 
new  reporting  form  for  oil 
transportation  allowances.  Notice  of 
Intent  to  Take  Oil  and  Gas 
Transportation  and  Processing 
Allowances,  Form  MMS-4398. 

MMS  proposes  to  amend 
§  206.105(c)(2)  by  deleting  existing 
paragraphs  (i),  (ii),  (iii),  and  (iv),  and 
replacing  them  with  new  paragraphs 
that  read: 

(i)  With  the  exception  of  those 
transportation  allowances  specified  in 
paragraph  (c)(2)(iv),  (vi)  and  (vii)  of  this 
section,  the  lessee  must  file  a  Form  MMS- 
4398  for  transportation  allowances  for  each 


calendar  year.  The  lessee  must  file  the  Form 
MMS-4398  by  the  due  date  of  the  first  sales 
month  in  which  a  transportation  allowance  is 
reported  on  Form  MMS-2014.  A  Form  MMS- 
4398  received  by  the  end  of  the  month  that 
Form  MMS-2014  is  due  will  be  considered 
timely  received. 

(ii)  The  Form  MMS-4398  will  be  effective 
for  a  reporting  period  beginning  the  month 
that  the  lessee  is  first  authorized  to  deduct 
a  transportation  allowance  and  will  continue 
until  the  end  of  the  calendar  year. 

(iii)  After  the  Form  MMS-4398  reporting 
period,  the  lessee  must  file  a  page  one  and 
all  supporting  schedules  of  Form  MMS— 4110 
which  show  actual  transp>ortation  costs 
within  three  months  after  the  end  of  the 
reporting  period,  unless  MMS  approves  a 
longer  period. 

Consistent  with  this  amendment, 
paragraphs  (c)(2)(v),  (vi),  (vii),  and  (viii) 
would  be  redesignated  (c)(2)(iv),  (v), 
(vi),  and  (vii). 

These  changes  would  incorporate  the 
new  reporting  form  for  oil 
transportation  allowances.  Notice  of 
Intent  to  Take  Oil  and  Gas 
Transportation  and  Processing 
Allowances,  Form  MMS— 4398. 

MMS  proposes  to  amend  §  206.105(c) 
by  adding  paragraph  (5)  stating: 

A  lessee  is  required  to  file  a  new  Form 
MMS-4110  if  adjustments  are  made  to  actual 
non-arm's-length  transportation  allowances 
on  Form  MXilS-2014. 

MMS  proposes  to  amend  §  206.105(d) 
and  revise  the  tiUe  to  read: 

b.  Interest  Charges  and  Assessments  for 
Incorrect  or  Late  Reports  and  Failure  To 
Report 

This  change  to  the  title  would  be 
necessary  to  reflect  the  changes  in  the 
content  of  the  section. 

MMS  proposes  to  further  amend 
§  206.105(d)  by  deleting  paragraphs  (1). 
(2),  and  (3)  and  replacing  them  with  the 
following  schedule: 

(d)  Interest  charges  and  assessments 
"  for  incorrect  or  late  reports  and  failure 
to  report  MMS  shall  levy  assessments 
and  interest  charges  in  accordance  with 
the  table  below.  MMS  will  determine 
interest  rates  in  accordance  with  30  CFR 
218.202. 


If  a  lessee  * 


Ries  an  inaccurate  or  Late  Form  MMS-4398 


Deducts  a  transportation  allowance  on  Form  MMS-2014  without  com- 
ptying  with  requirements  for  actual  cost  reporting  on  Form  MMS- 
4295. 


The  assessment  is 


$10  per  allowance  line  required  on 
Form  MMS-4398. 

An  amount  equal  to  10  percent  of 
the  total  allowance  amount  de- 
ducted on  Forms  MMS-2014 
during  the  year. 


Plus  interest  calculated  * 


From  the  date  that  Form  MMS- 
4398  was  due  until  ttie  date  that 
the  form  was  received. 
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If  a  lessee 


Takes  a  transportation  allowance  on  Fonn  MMS-2014  by  impropefly 
netting  ttie  allowance  against  ttie  sales  value  of  the  coal  oil  Instead 
d  reporting  \t\e  allowance  as  a  separate  Nne  item  on  Form  MMS- 
2014  as  required  by  paragraph  (c)(4)  of  this  section. 

Erroneously  reports  a  transportation  allowance  that  results  in  an 
underpeyment  of  royalties. 


The  assessment  is ' 


An  amount  equal  to  20  percent  of 
the  total  allowance  amount  net- 
ted on  Fonn  MMS-2014. 


Plus  interest  calculated 


From  the  end  of  the  month  in 
which  Form  MMS-2014  contain- 
ing the  netted  allowance  was 
submitted  to  the  date  MMS  dis- 
covers the  netted  amount. 

Payment  of  interest  on  the  amount 
of  the  underpeyment 


These  changes  would  adopt  the  study 
group's  recommendations  concerning 
the  need  for  and  equity  for  failure  to  file 
allowance  forms.  TTie  study  group  also 
determined  that  the  current  payback 
sanction  is  excessive.  However,  MMS' 
objective  is  to  gather  timely  and 
accurate  actual  cost  information  to 
assess  the  legitimacy  of  allowance 
deductions.  Accordingly,  the  study 
group' recommend  that  payors  failing  to 
timely  file  required  forms  would  be 
assessed  an  amoimt  equal  to  a  fixed 
paercent  of  the  total  allowance  amount 
deducted  during  the  year  plus  an 
amount  calculated  as  equal  to  late- 
payment  interest  firom  the  date  the 
actual  cost  was  due  until  the  date  the 
form  was  actually  received. 

These  changes  would  add  specific 
language  for  assessments  for  incorrect  or 
late  reports  and  for  failure  to  report. 
These  changes  implement  the 
recommendation  of  the  study  group 
report  on  sanctions. 

c.  Gas  Transportation  Allowances 

MMS  proposes  to  amend  §  206.157  by 
deleting  the  fourth  and  fifth  sentences  of 
paragraph  (a)(l)(i)  that  state: 

Before  any  deduction  may  be  taken,  the 
lessee  must  submit  a  completed  page  one  of 
Form  MMS-t295  (and  Schedule  1),  Gas 
Transportation  Allowance  Report,  in 
accordance  with  paragraph  (c)(1)  of  this 
section.  A  transportation  allowance  may  be 
claimed  retroactively  for  a  period  of  not  mora 
than  3  months  prior  to  the  first  day  of  the 
month  that  Form  MMS-4295  is  filed  with 
MMS,  unless  MMS  approves  a  longer  period 
upon  a  showing  of  good  cause  by  the  lessee. 

MMS  proposes  adding  in  place  of  the 
deleted  sentences  the  following 
sentences: 

Before  any  transportation  allowance 
deduction  may  be  taken  on  Form  MMS-2014, 
Report  of  Sales  and  Royalty  Remittance,  the 
lessee  must  file  a  Form  MMS-4398,  Notice  of 
Intent  To  Take  Oil  And  Gas  Transportation 
and  Processing  Allowances,  in  accordance 
with  paragraph  (c)(1)  of  this  section.  After  the 
Form  MMS-4398  reporting  period,  the  lessee 
must  file  a  Form  MMS-4295,  Gas 
Transportation  Allowance  Report,  in 
accordance  with  paragraph  (c)(1)  of  this 
section. 

These  changes  would  remove  the 
retroactive  three-month  limit  for  gas 
transportation  and  incorporate  the  new 


reporting  form.  Notice  of  Intent  to  Take 
Oil  and  Gas  Transportation  and 
Processing  Allowance,  Form  MMS- 
4398.  MMS  further  proposes  to  remove 
§  206.157(a)(5)  as  follows: 

(5)  Where  an  arm's-length  sales  contract 
price  or  a  posted  price  includes  a  provision 
whereby  the  listed  price  is  reduced  by  a 
transportation  factor,  MMS  will  not  consider 
the  transpcvtation  {actor  to  be  a 
transportation  allowance.  The  transportation 
foctor  may  be  used  in  determining  the 
lessee's  gross  proceeds  for  the  sale  of  the 
product.  The  transportation  factor  may  not 
exceed  50  percent  of  the  base  price  of  the 
product  without  MMS  approval. 

MMS  proposes  to  amend 
§  206.157(b)(1)  by  deleting  the  third  and 
foiuth  sentences  that  state: 

Before  any  estimated  or  actual  deduction 
may  be  taken,  the  lessee  must  submit  a 
completed  Form  MMS-4295  in  accordance 
with  paragraph  (c)(2)  of  this  section.  A 
transportation  allowance  may  be  claimed 
retroactively  for  a  period  of  not  more  than  3 
months  prior  to  the  first  day  of  the  month 
that  Form  MMS-4295  is  filed  with  MMS, 
unless  MMS  approves  a  longer  period  upon 
a  showing  of  good  cause  by  the  lessee. 

MMS  proposes  replacing  the  two 
deleted  sentences  with  the  following 
sentences: 

Before  any  transportation  deduction  may 
be  taken  on  Form  MMS-2014,  the  lessee 
must  file  a  Form  MMS-4398,  Notice  of  Intent 
to  Take  Oil  and  Gas  Transportation  and 
Processing  Allowances,  in  accordance  with 
'  paragraph  (c)(2)  of  this  section.  For  the  actual 
transportation  allowance  incurred  after  the 
Form  MMS-4398  reporting  period,  the  lessee 
must  file  a  Form  MMS-4295  in  accordance 
with  paragraph  (c)(2)  of  this  section. 

These  changes  would  remove  the 
retroactive  3-month  limit  for  gas 
transportation  and  incorporate  the  new 
reporting  form.  Notice  of  Intent  to  Take 
Oil  and  Gas  Transp<»tation  and 
Processing  Allowances,  Form  MMS- 
4398. 

MMS  proposes  to  further  amend 
§  206.157(b)(1)  by  deleting  from  the 
sixth  sentence  the  phrase  "  •  •  * 
estimated  or  *  *  •  " 

The  sixth  sentence  would  read: 

When  necessary  or  appropriate,  MMS  may 
direct  a  lessee  to  modify  its  actual 
transportation  allowance  deduction. 


These  changes  wotild  be  technical 
corrections  that  improve  the  clarity  of 
the  language. 

MMS  proposes  to  amend 
§  206.157(c)(1)  by  deleting  existing 
paragraphs  (i),  (ii),  (iii),  and  (iv)  and 
replacing  them  with  new  paragraphs 
that  read: 

(i)  With  the  exception  of  those 
transportation  allowances  specified  in 
paragraph  (c)(1)  (v)  and  (vi)  of  this  section, 
the  lessee  must  file  a  Form  MMS-4398  for 
transportation  allowances  for  each  calendar 
year  by  the  due  date  of  the  first  sales  month 
in  which  a  transportation  allowance  is 
reported  on  Form  MMS-2014.  A  Form  MMS- 
4398  received  by  the  end  of  the  month  that 
Form  MMS-2014  is  due  will  be  considered 
timely  received. 

(ii)  The  Form  MMS-4398  will  be  effective 
for  a  raporting  period  beginning  the  month 
that  the  lessee  is  tint  authorized  to  deduct 
a  transportation  allowance  and  will  continue 
until  the  end  of  the  calendar  year. 

(iii)  After  the  Form  MMS-4398  reporting 
period,  the  lessee  must  file  p>age  one  of  Form 
MMS-4295  for  transportation  allowance 
actuals  within  3  months  after  the  end  of  the 
reporting  period,  unless  MMS  approves  a 
longer  period. 

(iv)  MMS  may  require  that  a  lessee  submit  - 
arm's-length  transportation  contracts  and 
related  documents.  Documents  will  be 
submitted  within  a  reasonable  period  of  time, 
as  determined  by  MMS. 

These  changes  incorporate  the  new 
reporting  form  for  gas  transportation 
allowances,  Form  MMS-4398. 

MMS  proposes  to  amend 
§  206.157(c)(2)  by  deleting  existing 
paragraphs  (i),  (ii),  (iii),  and  (iv),  and 
adding  new  paragraphs  that  read: 

(i)  With  the  exception  of  those 
transportation  allowances  sp>ecified  in 
paragraphs  {c)(2)  (iv),  (vi)  and  (vii)  of  this 
section,  the  lessee  must  file  a  Form  MMS- 
4398  for  transportation  allowances  for  each 
calendar  year  by  the  due  date  of  the  first  sales 
month  in  which  a  transportation  allowance  is 
reported  on  Form  MMS-2014.  A  Form  MMS- 
4398  received  by  the  end  of  the  month  that 
Form  MMS-2014  is  due  will  be  considered 
timely  received. 

(ii)  The  Form  MMS-4398  will  be  effective 
for  a  reporting  period  beginning  the  month 
that  the  lessee  is  first  authorized  to  deduct 
a  transportation  allowance  and  will  continue 
until  the  end  of  the  calendar  year. 

(iii)  After  the  Form  MMS-4398  reporting 
period,  the  lessee  must  file  a  page  one  and 
all  supporting  schedules  of  Form  MMS-4295 


which  show  actual  transportation  costs 
within  three  months  after  the  end  of  the 
reporting  period,  unless  MMS  approves  a 
longer  period. 

Consistent  with  this  amendment, 
paragraphs  (c)(2)  (v),  (vi),  (vii),  and  (viii) 
of  §  206.157  are  redesignated  (c)(2)  (iv), 
(v).  and  (vi),  and  (vii). 

Iliese  changes  would  incorporate  the 
neyJi  reporting  form  for  gas 
transportation  allowances,  Form  MMS- 
4398. 

MMS  proposes  to  amend  §  206.157(c) 
by  adding  paragraph  (5)  stating: 


A  lessee  is  required  to  file  a  new  Form 
MMS-4295  if  adjustments  are  made  to  actual 
non-arm's-length  transportation  allowances 
on  Form  MMS-2014. 

MMS  proposes  to  amend  §  206.157(d) 
and  add  the  words  "  *  *  *  charges  and 
*  *  *"  to  the  title  that  will  read: 

d.  Interest  charges  and  assessments 
for  incorrect  or  late  reports  and  failure 
to  report. 

This  change  to  the  title  would  be 
necessary  to  reflect  the  changes  in  the 
content  of  the  section. 


MMS  proposes  to  amend  §  206.157(d) 
by  deleting  paragraphs  (1),  (2)  and  (3) 
and  replacing  them  with  the  following 
schedule: 

(d)  Interest  charges  and  assessments 
for  incorrect  or  late  reports  and  failure 
to  report  MMS  shall  levy  assessments 
and  interest  charges  in  accordance  with 
the  table  below.  MMS  will  determine 
interest  rates  in  accordance  with  30  CFR 
218.202. 


If  a  lessee  * 


Files  an  inaccurate  or  Late  Form  MMS-4398 


Deducts  a  transportation  allowance  on  Forni  MMS-2014  without  conv 
plying  with  requirements  for  actual  cost  reporting  on  Form  MMS- 
4295. 

Takes  a  transportation  allowance  on  Forni  MMS-2014  by  improperly 
netting  the  allowance  against  the  sales  value  of  the  gas  instead  of 
reporting  ttie  allowance  as  a  separate  line  item  on  Form  MMS-2014 
as  required  by  paragraph  (c)(4)  of  this  section. 

Enoneously  reports  a  transportation  allowance  that  results  In  an 
underpayment  of  royalties. 


The  assessment  is  * 


$10  per  allowance  line  required  on 
Fomn  MMS-4402. 

An  anrx>unt  equal  to  10  percent  of 
ttie  total  allowance  amount  de- 
ducted on  Forms  MMS-2014 
during  the  year. 

An  amount  equal  to  20  percent  of 
the  total  allowance  amount  net- 
ted on  Fomi  MMS-2014. 


Plus  interest  calculated  * 


From  the  date  that  Form  MMS- 
4295  was  due  until  the  date  that 
the  form  was  received. 

From  the  end  of  the  month  in 
which  Form  MMS-2014  contain- 
ing the  netted  allowance  was 
sutynitted  to  the  date  MMS  dis- 
covers ttie  netted  amount. 

Payment  of  interest  on  the  amount 
of  ttie  underpayment 


The 


lese  changes  would  adopt  the  study 
group's  recommendations  concerning 
the  need  for  and  equity  of  allowance 
payback  and  late-payment  interest 
charges  for  failure  to  file  allowance 
forms.  The  study  group  also  determined 
that  the  ciurent  payback  sanction  is 
excessive.  However,  MMS'  objective  is 
to  gather  timely  and  accinate  actual  cost 
information  to  assess  the  legitimacy  of 
allowance  deductions.  Accordingly,  the 
study  group  recommended  that  payors 
failing  to  timely  file  required  forms 
would  be  assessed  an  amount  equal  to 
a  fixed  percent  of  the  total  allowance 
amoimt  deducted  during  the  year  plus 
an  amount  calculated  as  equal  to  late- 
payment  interest  from  the  date  the 
actual  cost  was  due  until  the  date  the 
form  was  actually  received. 

These  changes  would  add  specific 
language  for  interest  and  assessments 
for  incorrect  or  late  reports  and  for 
failure  to  report.  These  changes  would 
implement  recommendations  of  the 
study  group  report  on  sanctions." 

e.  Gas  Processing  Allowances 

MMS  proposes  to  amend  §  206.159  by 
deleting  the  third  and  fourth  sentences 
of  paragraph  (a)(l)(i)  that  state: 

Before  any  deduction  may  be  taken,  the 
lessee  must  submit  a  completed  page  one  of 
Form  MMS-4109,  Gas  Processing  Allowance 
Summary  Report,  in  accordance  with 
paragraph  (c)(1)  of  this  section.  A  processing 
allowance  may  be  claimed  retroactively  for  a 
period  of  not  more  than  three  months  prior 


to  the  first  day  of  the  month  that  Form  MMS- 
4109  is  filed  with  MMS.  unless  MMS 
approves  a  longer  period  upon  a  showing  of 
good  cause  by  the  lessee. 

MMS  proposes  replacing  the  two 
deleted  sentences  with  the  two 
following  sentences: 

Before  any  processing  allowance  deduction 
may  be  taken  on  Form  MMS-2014,  Report  of 
Sales  and  Royalty  Remittance,  the  lessee 
must  file  a  Form  MMS-4398,  Notice  of  Intent 
To  Take  Oil  And  Gas  Transportation  and 
Processing  Allowances,  in  accordance  with 
paragraph  (c)(1)  of  this  section.  After  the 
Form  MMS-4398  reporting  period,  the  lessee 
must  file  a  Form  MMS-4109,  Gas  Processing 
Allowance  Summary  Report,  in  accordance 
with  paragraph  (c)(1)  of  this  section. 

MMS  proposes  amending 
§  206.159(b)(1)  by  deleting  the  third  and 
fourth  sentences  that  state: 

Before  any  estimated  or  actual  deduction 
may  be  taken,  the  lessee  must  submit  a 
completed  Form  MMS-4109  in  accordance 
with  paragraph  (c)(2)  of  this  section.  A 
processing  allowance  may  be  claimed 
retroactively  for  a  period  of  not  more  than  3 
months  prior  to  the  first  day  of  the  month 
that  Form  MMS-4109  is  filed  with  MMS, 
unless  MMS  approves  a  longer  period  upon 
a  showing  of  good  cause  by  the  lessee. 

MMS  proposes  replacing  the  two 
deleted  sentences  with  the  two 
following  sentences: 

Before  any  processing  allowance  deduction 
may  be  taken  on  Form  MMS-2014,  the  lessee 
must  file  a  Form  MMS-4398,  Notice  of  Intent 
To  Take  Transportation  and  Processing 
Allowances,  in  accordance  with  paragraph 


(c)(2)  of  this  section.  After  the  Form  MMS- 
4398  reporting  period,  the  lessee  must  file  a 
Form  MMS-4109  in  accordance  with 
paragraph  (c)(2)  of  this  section. 

These  changes  would  remove  the 
retroactive  three-month  limit  for  gas 
processing  and  incorporate  the  new 
reporting  form.  Form  MMS-4398. 

MMS  proposes  to  further  amend 
§  206.159(b)(1)  by  deleting  from  the 
seventh  sentence  the  phrase  "  *  •  • 
estimated  or  *  *  *  "  The  revised 
seventh  sentence  would  read: 

When  necessary  or  appropriate.  MMS  may 
direct  a  lessee  to  modify  its  actual  processing 
allowance. 

These  changes  would  be  technical 
corrections  and  language  clarification. 

MMS  proposes  to  amend 
§  206.159(c)(1)  by  deleting  existing 
paragraphs  (i),  (ii),  and  (iii)  and 
replacing  them  vnth  new  paragraphs 
that  read: 

(i)  With  the  exception  of  those  processing 
allowances  specified  in  paragraph  (c)(l)(v)  of 
this  section,  the  lessee  must  file  a  Form 
MMS-^398  for  processing  allowances  for 
each  calendar  year  by  the  due  date  of  the  first 
sales  month  in  which  a  processing  allowance 
is  reported  on  Form  MMS-2014.  A  Form 
MMS-4398  received  by  the  end  of  the  month 
that  Form  MMS-2014  is  due  will  be 
considered  timely  received. 

(ii)  The  Form  MMS-4398  will  be  effective 
for  a  repxjrting  period  beginning  the  month 
that  the  lessee  is  first  authorized  to  deduct 
a  processing  allowance  and  will  continue 
until  the  end  of  the  calendar  year. 
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(iii)  After  the  Fonn  MMS-4398  reporting 
period,  the  lessee  must  Hie  page  one  of  Forai 
MMS-4109  for  processing  allowances  within 
three  months  after  the  end  of  the  reporting 
period,  unless  MMS  approves  a  longer 
period. 

MMS  proposes  to  amend 
§  206.159(c)(2)  by  deleting  existing 
paragraphs  (i).  (ii),  (iii),  (iv),  and  (vi)  and 
replacing  them  with  new  paragraphs 
that  read: 

(i)  With  the  exception  of  those  processing 
allowances  specified  in  paragraph  (c)(2)  (v) 
and  (vi)  of  this  section,  the  lessee  must  file 
a  Fonn  MMS-4398  for  processing  allowances 
for  each  calendar  year  by  the  due  date  of  the 
first  sales  month  in  which  a  processing 
allowance  is  reported  on  Form  MMS-2014.  A 
Form  MMS-4398  received  by  the  end  of  the 
month  that  Form  MMS-2014  is  due  will  be 
considered  timely  received. 

(u)  The  Form  MMS-4398  will  be  effective 
for  a  reporting  period  beginning  the  month 
that  the  lessee  is  first  authorized  to  deduct 


a  processing  allowance  and  will  continue 
until  the  end  of  the  calendar  year. 

(iii)  After  the  Form  MMS-^398  reporting 
period,  the  lessee  must  file  page  one  and  all 
supporting  schedules  of  Form  MMS-4109 
which  show  actual  processing  costs  within  3 
months  after  the  end  of  the  reporting  jieriod, 
unless  MMS  approves  a  longer  period. 

(iv)  MMS  may  require  that  a  lessee  submit 
all  data  used  by  the  lessee  to  prepare  the 
actual  costs  submitted  on  its  Form  MMS- 
4109.  The  data  must  be  provided  within  a 
reasonable  pwriod  of  time,  as  determined  by 
MMS. 

Consistent  wnth  this  change,  paragraphs 
(vii)  and  (viii)  would  be  redesignate 
paragraphs  (vi)  and  (vii). 

These  changes  would  incorporate  the 
new  reporting  form  for  gas  processing 
allowances,  Form  MMS-4398. 

MMS  proposes  to  amend  §  206.159(c) 
by  adding  paragraph  (5)  to  state: 

A  lessee  is  required  to  file  a  new  Form 
MMS— 4109  if  adjustments  are  made  to  actual 


non-arm's-length  processing  allowances  on 
Form  MMS-2014. 

MMS  proposes  to  amend  §  206.159(d) 
and  add  the  words  "•  *  »  charges  and 
•  *  *••  to  the  title  so  it  reads: 

f.  Interest  charges  and  assessments  for 
incorrect  or  late  reports  and  failure  to 
report 

This  change  to  the  title  would  be  • 
necessary  to  reflect  the  changes  in  the 
content  of  the  section. 

MMS  proposes  to  further  amend 
§  206.159(d)  by  deleting  paragraph  (1), 
(2)  and  (3)  and  replacing  Lhem  with  the 
following  schedule: 

(d)  Interest  charges  and  assessments 
for  incorrect  or  late  reports  and  failure 
to  report  MMS  shall  levy  assessments 
and  interest  charges  in  accordance  with 
the  table  below.  MMS  will  determine 
interest  rates  in  accordance  with  30  CFR 
218.202. 


If  a  lessee*  *  * 


Files  an  inaccurate  or  Late  Form  MMS-4398 


Oe<kJCts  a  processing  aHowance  on  Form  MMS-2014  without  conply- 
ing  witti  requirements  for  actual  cost  reporting  on  Form  MMS-4109. 

Takes  a  processing  allowance  on  Form  MMS-2014  by  improperly  net- 
ting the  allowance  against  ttie  sales  value  of  the  gas  instead  of  re- 
porting the  allowance  as  a  separate  line  item  on  Form  MMS-2014 
as  required  by  paragraph  (c)(4)  of  this  section. 

Erroneously  reports  a  processing  allowance  that  results  in  an 
underpayment  of  royalties. 


The  assessment  Is 


$10  per  allowance  line  required  on 
Forni  MMS-4398. 

An  anDount  equal  to  10  percent  of 
the  total  allowance  amount  de- 
ducted on  Forms  MMS-2014 
during  ttie  year. 

An  amount  equal  to  20  percent  of 
the  total  allowance  amount  net- 
ted on  Form  MMS-2014. 


Plus  interest  calculated 


From  the  date  that  Form  MMS- 
4109  was  due  until  the  date  that 
the  form  was  received. 

From  the  end  of  the  month  in 
which  Form  MMS-2014  contain- 
u\g  the  netted  allowance  was 
submitted  to  the  dale  MMS  dis- 
covers the  netted  amount. 

On  the  amount  of  ttie 
underpayment. 


These  changes  would  adopt  the  study 
group's  recommendations  concerning 
the  need  for  and  equity  of  allowance 
payback  and  late-payment  interest 
charges  for  failure  to  file  allowance 
forms.  The  study  group  also  determined 
that  the  current  payback  sanction  is 
excessive.  However,  MMS'  objective  is 
to  gather  timely  and  accurate  actual  cost 
information  to  assess  the  legitimacy  of 
allowance  deductions.  Accordingly,  the 
study  group  recommended  that  payors 
failing  to  timely  file  required  froms 
would  be  assessed  an  amount  equal  to 
a  fixed  percent  of  the  total  allowance 
amoimt  deducted  during  the  year  plus 
an  amoimt  calculated  as  equal  to  late- 
payment  interest  from  the  date  the 
actual  cost  was  due  until  the  date  the 
form  was  actually  received. 

These  changes  would  add  specific 
language  for  interest  charges  and 
assessments  for  incorrect  or  late  reports 
and  for  failure  to  report.  These  changes 
would  implement  the  recommendations 
in  the  study  group  report  for  sanctions. 


Vn.  Other  Matters 

Separate  regulations  concerning 
valuation  of  natural  gas  for  royalty 
piuposes  are  currently  being  developed 
for  Federal  leases  and  for  Indian  leases 
through  two  separate  negotiated 
rulemaking  committees.  These 
committees  are  addressing  both  natural 
gas  valuation  and  transportation  and 
processing  allowance  issues. 

The  committee  addressing  natiu^l  gas 
valuation  for  Federal  leases 
recommended  in  its  March  1995  report 
that  transportation  and  processing 
allowance  forms  no  longer  be  required. 
This  recommendation  is  one  of 
numerous  recommendations  for  broad 
changes  to  existing  regulations 
governing  the  valuation  of  natural  gas 
produced  from  Federal  leases.  The 
future  rulemaking  to  be  prepared 
considering  the  recommendations  of  the 
Federal  negotiated  rulemaking 
committee  will  include  the  proposal  for 
eliminating  the  requirement  for 
allowance  forms.  Thus  the  amendments 
being  proposed  today  to  change  the  oil 
and  gas  valuation  regulations  governing 


transportation  and  processing 
allowances  may  be  impacted  by  the 
results  of  the  future  rulemaking.  Similar 
impacts  may  occur  for  natinal  gas 
produced  from  Indian  leases  depending 
on  the  outcome  of  the  negotiated 
rulemaking  committee  addressing  the 
valuation  of  natural  gas  production  from 
Indian  lands. 

MMS  also  would  like  comment  on  the 
effective  date  for  the  final  rule.  One 
option  is  to  make  any  final  rule  effective 
as  of  January  1, 1995,  the  beginning  of 
the  current  allowance  year.  Another 
option  is  to  make  the  rule  effective  as  of 
the  date  of  publication  of  this  proposed 
rule  since  royalty  payors  are  on  notice 
of  the  possible  rule  change  on  that  date. 
Commenters  should  address  this  issue 
in  their  comments. 

VIII.  Procedural  Matters 

The  Regulatory  Flexibility  Act 

The  Department  has  determined  that 
this  rulemaking  wrill  not  have  a 
significant  economic  effect  on  a 
substantial  niunber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
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U.S.C.  601  et  seq.).  The  proposed  rule 
will  streamline  and  improve  existing 
regulatory  reporting  requirements 
related  to  allowances  that  are  used  to 
calculate  royalty  payments  on  oil  and 
gas  produced  from  Federal  and  Indian 
lands. 

Executive  Order  12630 

The  Department  certifies  that  the  rule 
does  not  represent  a  governmental 
action  capable  of  interference  with 
constitutionally  protected  property 
rights.  Thus,  a  Takings  Implication 
Assessment  need  not  be  prepared  under 
Executive  Order  12630,  "Government 
Action  and  Interference  with 
Constitutionally  Protected  Property 
Rights." 

Executive  Order  12778 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  final  regulations  meet  the 
applicable  standards  provided  in 
Sections  2(a)  and  2(b)(2)  of  Executive 
Order  12778. 

Executive  Order  12866 

This  document  has  been  reviewed 
imder  Executive  Order  12866  and  is  not 
a  significant  regulatory  action. 

Paperwork  Reduction  Act  of  1980 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq.,  and  assigned 
Clearance  Numbers  1010-0022, 1010- 
0061,  and  1010-0075.  Form  MMS-4398 
has  been  submitted  to  OMB  for 
approval. 

National  Environmental  Policy  Act  of 
1969 

We  have  determined  that  this 
rulemaking  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment,  and  a  detailed 
statement  under  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332(2)(C))  is  not 
required. 

Lift  of  Subjects  in  30  CFR  Part  206 

Coal,  Continental  shelf,  Geothennal 
energy.  Government  contracts,  Indian 
lands,  Mineral  royalties,  Natiu-al  gas, 
Petroleiun,  Public  lands — mineral 
resources,  Reporting  and  recordkeeping 
requirements. 

Dated:  May  19, 1995. 
Bob  Amutrong, 

Assistant  Secretary— Land  and  Minerals 
Management. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  part  206  is  proposed 
to  be  amended  as  set  forth  below: 


PART  206— PRODUCT  VALUATION 

1,  The  authority  citation  for  Part  206 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301  et  seq.;  25  U.S.C. 
396  et  seq.,  396a  et  seq.,  2101  et  seq.;  30 
U.S.C.  181  et  seq.,  351  et  seq.,  1001  et  seq., 
1701  et  seq.;  31  U.S.C.  9701.;  43  U.S.C.  1301 
et  seq.,  1331  et  seq.,  and  1801  et  seq. 

Subpart  C— federal  and  Indian  Oil 

2.  Section  206.105  is  proposed  to  be 
amended  by  revising  paragraphs 
(a)(l)(i),  (b)(1),  (c)(l)(i)  through  (iv), 
(c)(2)(i)  through  (iii),  removing 
paragraph  (c)(2)(iv),  redesignating 
paragraphs  (c)(2)(v),  (vi),  (vii),  and  (viii) 
as  paragraphs  (c)(2)(iv),  (v),  (vi),  and 
(vii),  revising  newly  redesignated 
paragraphs  (c)(2)(iv)  through  (vii) 
adding  new  paragraph  (c)(5)  and 
revising  paragraph  (d)  to  read  as 
follows: 

§  206.105    Determination  of  transportation 
allowances. 

(a)«  •  * 

(l)(i)  For  transportation  costs  inciured 
by  a  lessee  piu^uant  to  an  arm's-length 
contract,  the  transportation  allowance 
shall  be  the  reasonable,  actual  costs 
incurred  by  the  lessee  for  transporting 
oil  imder  that  contract,  except  as 
provided  in  paragraphs  (a)(1)  (ii)  and 
(iii)  of  this  section,  subject  to 
monitoring,  review,  audit,  and 
adjustment.  The  lessee  shall  have  the 
burden  of  demonstrating  that  its 
contract  is  arm's-length.  Such 
allowances  shall  be  subject  to  the 
provisions  of  paragraph  (f)  of  this 
section.  Before  any  transportation 
allowance  deduction  may  be  taken  on 
Form  MMS-2014,  Report  of  Sales  and 
Royalty  Remittance,  the  lessee  must  file 
a  Form  MMS-4398,  Notice  of  Intent  To 
Take  Oil  And  Gas  Transportation  and 
Processing  Allowances,  in  accordance 
with  paragraph  (c)(1)  of  this  section.  For 
the  actual  transportation  allowance 
calculated  for  the  reporting  period,  the 
lessee  must  file  a  Form  MMS-4110,  Oil 
Transportation  Allowance  Report,  in 
accordance  with  paragraph  (c)(1)  of  this 
section. 
•        •        •       *       • 

(b)*  •  • 

(1)  If  a  lessee  has  a  non-arm's-length 
transportation  contract  or  has  no 
contract,  including  those  situations 
where  the  lessee  performs 
transportation  services  for  itself,  the 
transportation  allowance  will  be  based 
upon  the  lessee's  reasonable,  actual 
costs  as  provided  in  this  paragraph.  All 
transportation  allowances  deducted 
under  a  non-arms-length  or  no-contract 
situation  .are  subject  to  monitoring, 
review,  audit,  and  adjustment.  Before 


any  transportation  allowance  deduction 
may  be  taken  on  Form  MMS-2014,  the 
lessee  must  file  a  Form  MMS-4398, 
Notice  of  Intent  to  Take  Oil  and  Gas 
Transportation  and  Processing 
Allowances,  in  accordance  with 
paragraph  (c)(2)  of  this  section.  After  the 
Form  MMS-4398  reporting  period,  the 
lessee  must  file  a  Form  MMS— 4110  in 
accordance  with  paragraph  (c)(2)  of  this 
section.  MMS  will  monitor  the 
allowance  deductions  to  determine 
whether  lessees  are  taking  deductions 
that  are  reasonable  and  allowable.  When 
necessary  or  appropriate,  MMS  may 
direct  a  lessee  to  modify  its  actual 
transportation  allowance  deduction. 

•  •        •        •       • 

(c)*  •  * 

(D*  *  * 

(i)  With  the  exception  of  those 
transportation  allowances  specified  in 
paragraphs  (c)(l)(v)  and  (vi)  of  this 
section,  the  lessee  must  file  a  Form 
MMS-4398  for  transportation 
allowances  for  each  calendar  year.  The 
lessee  must  file  the  Form  MMS-4398  by 
the  due  date  of  the  first  sales  month  in 
which  a  transportation  allowance  is 
reported  on  Form  MMS-2014.  A  Form 
MMS-4398  received  by  the  end  of  the 
month  that  the  Form  MMS-2014  is  due 
will  be  considered  timely  received. 

(ii)  The  Form  MMS-4398  will  be 
effective  for  a  reporting  period 
beginning  the  month  that  the  lessee  is 
first  authorized  to  deduct  a 
transportation  allowance  and  will 
continue  until  the  end  of  the  calendar 
year. 

(iii)  After  the  Fonn  MMS-4398 
reporting  period,  the  lessee  must  file 
page  one  of  Form  MMS— 4110  for  the 
actual  transportation  allowance 
calculated.  This  Form  is  due  within  3 
months  after  the  end  of  the  reporting 
period,  unless  MMS  approves  a  longer 
period. 

(iv)  MMS  may  require  that  a  lessee 
submit  arm's-length  transportation 
contracts  and  related  documents. 
Dociunents  must  be  submitted  within  a 
reasonable  period  of  time,  as 
determined  by  MMS. 

•  •        •        *        • 

(2)  *  •  * 

(i)  With  the  exception  of  those 
transportation  allowances  specified  in 
paragraphs  (c)(2)(iv),  (vi)  and  (vii)  of 
this  section,  the  lessee  must  file  a  Form 
MMS-4398  for  transportation 
allowances  for  each  calendar  year.  The 
lessee  must  file  the  Form  MMS-4398  by 
the  due  date  of  the  first  sales  month  in 
which  a  transportation  allowance  is 
reported  on  Form  MMS-2014.  A  Form 
MMS-4398  received  by  the  end  of  the 
month  that  MMS-2014  is  due  will  be 
considered  timely  received. 
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(ii)  The  Form  MMS-4398  will  be 
effective  for  a  reporting  period 
beginning  the  month  that  the  lessee  is 
first  authorized  to  deduct  a 
transportation  allowance  and  will 
continue  until  the  end  of  the  calendar 
year. 

(iii)  After  the  Form  MMS-4398 
reporting  period,  the  lessee  must  file  a 
page  one  and  all  supporting  schedules 
of  Form  MMS-4110  which  show  actual 
transportation  costs  within  3  months 
after  the  end  of  the  reporting  period, 
unless  MMS  approves  a  longer  period. 

(iv)  Non-arm 's-length  contract  or  no- 
contract  transportation  allowances 
which  are  in  effect  at  the  time  these 
regulations  become  efiiective  will  be 


allowed  to  continue  imtil  such 
allowances  terminate.  For  the  purposes 
of  this  section,  only  those  allowances 
that  have  been  approved  by  MMS  in 
writing  shall  qualify  as  being  in  effect  at 
the  time  these  regulations  become 
effective. 

(v)  Upon  request  by  MMS,  the  lessee 
shall  submit  all  data  used  to  prepare  its 
Form  MMS-4110.  The  data  shall  be 
provided  within  a  reasonable  period  of 
time,  as  determined  by  MMS. 

(vi)  MMS  may  establish,  in 
appropriate  circumstances,  reporting 
requirements  which  are  different  from 
the  requirements  of  this  section. 

(vii)If  the  lessee  is  authorized  to  use 
its  FHlC-approved  or  State  regulatory 


agency-approved  tariff  as  its 
transportation  cost  in  accordance  with 
paragraph  (b)(5)  of  this  section,  it  shall 
follow  the  reporting  requirements  of 
paragraph  (c)(1)  of  this  section. 
»        *        »        *        * 

(5)  A  lessee  is  required  to  file  a  new 
Form  MMS— 4110  if  adjustments  are 
made  to  actual  non-arm 's-length 
transportation  allowances  on  Form 
MMS-2014. 

(d)  Interest  charges  and  assessments 
for  incorrect  or  late  reports  and  failure 
to  report.  MMS  shall  levy  assessments 
and  interest  charges  in  accordance  with 
the  table  below.  MMS  will  determine 
interest  rates  in  accordance  wit  30  CFR 
218.202. 


If  alessee 


Files  an  Inaccurate  or  Late  Form  MMS-4398 


DeAjcts  a  transportation  allowance  on  Form  MMS-2014  wfthout  conv 
plying  wrtti  requirements  for  actual  cost  reporting  on  Form  MMS- 
4292. 

Takes  a  transportation  allowance  on  Form  MMS-2014  t)y  Improperly 
netting  the  allowance  against  the  sales  value  of  the  prcxJuct  instead 
of  reporting  the  allowance  as  a  separate  line  item  on  Form  MMS- 
2014  as  required  bi  paragraph  (c)(4)  of  this  section. 

Erroneously  reports  a  transportation  allowance  that  results  in  an 
underpayment  of  royalties. 


The  assessment  is  * 


$10  per  allowance  line  required  on 
Form  MMS-^»398. 

An  amount  equal  to  10  percent  of 
the  total  allowance  amount  de- 
ducted on  Forms  MMS-2014 
durir)g  the  year. 

An  amount  equal  to  20  percent  of 
the  total  allowance  anrxxjnt  net- 
ted on  Form  MMS-2014. 


Plus  interest  calculated 


From  the  date  that  Form  MMS- 
4398  was  due  until  the  date  that 
the  form  was  received. 

From  the  end  of  the  month  in 
which  Form  MMS-2014  contain- 
ing ttie  netted  allowance  was 
sut)mrtted  to  the  date  MMS  dis- 
covers the  netted  amount. 

On  ttie  amount  of  the 
urxlerpayment. 


Subpart  D— Federal  and  Indian  Gas 

3.  Section  206.157  is  proposed  to  be 
amended  by  revising  paragraphs 
ia)(l)(i),  removing  paragraph  (a)(5), 
revising  paragraphs  (b)(1),  (c)(l)(i) 
through  (iv),  (c)(2)(i),  (ii),  and  (iii), 
removing  paragraph  (c)(2)(iv), 
redesignating  paragraphs  (c)(2)(v) 
through  (viii)  as  paragraphs  (c)(2)(iv) 
through  (vii),  revising  newly  designated 
paragraphs  (c)(2)  (iv)  throu^  (vii), 
adding  paragraph  (c)(5)  and  revising 
paragraph  (d)  to  read  as  follows: 

S  206.1 57    Detennination  of  transportation 
allowances. 

(a)*  •  * 

(l)(i)  For  transportation  costs  incurred 
by  a  lessee  pursuant  to  an  arm's-length 
contract,  the  transportation  allowance 
shall  be  the  reasonable,  actual  costs 
incurred  by  the  lessee  for  transporting 
the  unprocessed  gas,  residue  gas  and/or 
gas  plant  products  under  that  contract, 
except  as  provided  in  paragraphs 
(a)(l)(ii)  and  (iii)  of  this  section,  subject 
to  monitoring,  review,  audit,  and 
adjustment.  The  lessee  will  have  the 
burden  of  demonstrating  that  its 
contract  is  arm's-length.  Such 
allowances  shall  be  subject  to  the 


provisions  of  paragraph  (f)  of  this 
section.  Before  any  transportation 
allowance  deduction  may  be  taken  on 
Form  MMS-2014,  Report  of  Sales  and 
Royalty  Remittance,  the  lessee  must  file 
a  Form  MMS-4398,  Notice  of  Intent  To 
Take  Oil  and  Gas  Transportation  and 
Processing  Allowances,  in  accordance 
with  paragraph  (c)(1)  of  this  section. 
After  the  Form  MMS-4398  reporting 
period,  the  lessee  must  file  a  Form 
MMS-4295,  Gas  Transportation 
Allowance  Report,  in  accordance  with 
paragraph  (c)(1)  of  this  section. 
*        *        •        »        » 

(b)*  •  * 

(1)  If  a  lessee  has  a  non-arm 's-length 
transportation  contract  or  has  no 
contract,  including  those  situations 
where  the  lessee  performs 
transportation  services  for  itself,  the 
transportation  allowance  vdll  be  based 
upon  the  lessee's  reasonable  actual  costs 
as  provided  in  this  paragraph.  All 
transportation  allowances  deducted 
under  a  non-arm 's-length  or  no  contract 
situation  are  subject  to  monitoring, 
review,  audit,  and  adjustment.  Before 
any  transportation  deduction  may  be 
taken  on  Form  MMS-2014,  the  lessee 
must  file  a  Form  MMS-4398,  Notice  of 
Intent  To  Take  Oil  and  Cks 
Transportation  and  Processing 


Allowances,  in  accordance  with 
paragraph  (c)(2)  of  this  section.  For  the 
actual  transportation  allowance 
incurred  after  the  Form  MMS-4398 
reporting  period,  the  lessee  must  file  a 
Form  MMS— 4295  in  accordance  with 
paragraph  (c)(2)  of  this  section.  MMS 
will  monitor  the  allowance  deductions 
to  ensiue  that  deductions  are  reasonable 
and  allowable.  When  necessary  or 
appropriate,  MMS  may  direct  a  lessee  to 
modify  its  actual  transportation 
allowance  deduction. 
*        •        *        »        » 

(c)  *  *.  * 

(D*  •  * 

(i)  With  the  exception  of  those 
transportation  allowances  specified  in 
paragraph  (c)(l)(v)  and  (vi)  of  this 
section,  the  lessee  must  file  a  Form 
MMS-4398  for  transportation 
allowances  for  each  calendar  year  by  tl^B 
due  date  of  the  first  sales  month  in 
which  a  transportation  allowance  is 
reported  on  Form  MMS-2014.  A  Form 
MMS-4398  received  by  the  end  of  the 
month  that  Form  MMS-2014  is  due  will 
be  considered  timely  received. 

(ii)  The  Form  MMS-4398  will  be 
effective  for  a  reporting  period 
beginning  the  month  that  the  lessee  is 
first  authorized  to  deduct  a 
transportation  allowance  and  will 
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continue  until  the  end  of  the  calendar 
year. 

(iii)  After  the  Form  MMS-4398 
reporting  period,  the  lessee  must  file 
page  one  of  Form  MMS— 4295  for 
transportation  allowance  actuals  within 
3  months  after  the  end  of  the  reporting 
period,  unless  MMS  approves  a  longer 
period. 

(iv)  MMS  may  require  that  a  lessee 
submit  arm's-length  transportation 
contracts  and  related  documents. 
Documents  will  submitted  within  a 
reasonable  period  of  time,  as 
determined  by  MMS. 
*        *        •        •        * 

(2)*   •   * 

(i)  With  the  exception  of  those 
transportation  allowances  specified  in 
paragraphs  (c)(2)(iv),  (vi)  and  (vii)  of 
this  section,  the  lessee  must  file  a  Form 
MMS— 4398  for  transportation 
allowances  for  each  calendar  year  by  the 
due  date  of  the  first  sales  month  in 
which  a  transportation  allowance  is 
reported  on  Form  MMS-2014.  A  Form 
KfAlS-4398  received  by  the  end  of  the 
month  that  Form  MMS-2014  is  due  will 
be  considered  timely  received. 

(ii)  The  Form  MMS-4398  vdll  be 
effective  for  a  reporting  period 
beginning  the  month  that  the  lessee  is 
first  authorized  to  deduct  a 
transportation  allowance  and  will 
continue  imtil  the  end  of  the  calendar 
year. 

(iii)  After  Form  MMS-4398  reporting 
period,  lessees  must  file  a  page  one  and 
all  supporting  schedules  of  Form  MMS- 
4293  which  show  actual  transportation 
costs  within  three  months  after  the  end 
of  the  reporting  period,  imless  MMS 
approves  a  longer  period. 

(iv)  Non-arm's-length  contract  or  no- 
contract  based  transportation 
allowances  which  are  in  effect  at  the 
time  these  regulations  become  effective 
will  be  allowed  to  continue  until  such 
allowances  terminate.  For  the  purposes 
of  this  section,  only  those  allowances 
that  have  been  approved  by  MMS  in 
writing  shall  qualify  as  being  in  effect  at 
the  time  these  regulations  become 
effective. 

(v)  Upon  request  by  MMS,  the  lessee 
shall  submit  all  data  used  to  prepare  its 
Form  MMS-4295.  The  data  shall  be 
provided  within  a  reasonable  period  of 
time,  as  determined  by  MMS. 

(vi)  MMS  may  establish  in 
appropriate  circumstances,  reporting 
requirements  which  are  different  from 
the  requirements  of  this  section. 

(viii  If  the  lessee  is  authorized  to  use 
its  FERC-approved  or  State  regulatory 
agency-approved  tariff  as  its 
transportation  cost  in  accordance  with 
paragraph  (b)(5)  of  this  section,  it  shall 


follow  the  reporting  requirements  of 
paragraph  (c)(1)  of  this  section. 

•  *        •        •        • 

(5)  A  lessee  is  required  to  file  a  new 
Form  MMS-4295  if  adjustments  are 
made  to  actual  non-arm's-length 
transportation  allowances  on  Form 
MMS-2014. 

(d)  Interest  charges  and  assessments 
for  incorrect  or  late  reports  and  failure 
to  report. 

(5)  Interest  required  to  be  paid  by  this 
section  shall  be  determined  in 
accordance  with  30  CFR  218.54. 

*  *        *        «        * 

4.  Section  206.159  is  proposed  to  be 
amended  by  revising  paragraphs 
(a)(l)(i),  (b)(1),  (b)(2)(iv).  (c)(l)(i),  (ii). 
(iii),  (c){2)(i),(ii),(iii)  and  (iv),  removing 
paragraph  (c)(2)(vi),  redesignating 
paragraphs  (c)(2)(vii)  and  (viii)  as 
paragraphs  (c)(2)(vi)  and  (vii),  revising 
newly  redesignated  paragraphs  (c)(2)(vi) 
and  (c)(2)(vii)  adding  paragraph  (c)(5), 
and  revising  paragraphs  (d)  to  read  as 
follows: 

§  206. 1 59    Determination  of  processing 
allowances. 

(a)*   •   * 

(l)(i)  For  processing  costs  incurred  by 
a  lessee  pursuant  to  an  arm's-length 
contract,  the  processing  allowance  shall 
be  the  reasonable  actual  costs  incurred 
by  the  lessee  for  processing  the  gas 
under  that  contract,  except  as  provided 
in  paragraphs  (a)(1)  (ii)  and  (iii)  of  this 
section,  subject  to  monitoring,  review, 
audit,  and  adjustment.  The  lessee  shall 
have  the  burden  of  demonstrating  that 
its  contract  is  arm's-length.  Before  any 
processing  allowance  deduction  may  be 
taken  on  Form  MMS-2014.  Report  of 
Sales  and  Royalty  Remittance,  the  lessee 
must  file  a  Form  MMS-4398,  Notice  of 
Intent  To  Take  Oil  And  Gas 
Transportation  and  Processing 
Allowances,  in  accordance  with 
paragraph  (c)(1)  of  this  section.  After  the 
Form  MMS-4398  reporting  period,  the 
lessee  must  file  a  Form  MMS— 4109,  Gas 
Processing  Allowance  Simunary  Report, 
in  accordance  with  paragraph  (c)(1)  of 
this  section. 
***** 

(b)*  *  * 

(1)  If  a  lessee  has  a  non-arm's-length 
processing  contract  or  has  no  contract, 
including  those  situations  where  the 
lessee  performs  processing  for  itself,  the 
processing  allowance  will  be  based 
upon  the  lessee's  reasonable  actual  costs 
as  provided  in  this  paragraph.  All 
processing  allowances  deducted  under  a 
non-arm's-length  or  no-contract 
situation  are  subject  to  monitoring, 
review,  audit,  and  adjustment.  Before 
any  processing  allowance  deduction 


may  be  taken  on  Form  MMS-2014,  the 
lessee  must  file  a  Form  MMS-4398, 
Notice  of  Intent  to  take  Oil  and  Gas 
Transportation  and  Processing 
Allowances,  in  accordance  with 
paragraph  (c)(2)  of  this  section.  After  the 
Form  MMS— 4398  reporting  period,  the 
lessee  must  file  a  Form  MMS-4109  in 
accordance  with  paragraph  (c)(2)  of  this 
section.  MMS  will  monitor  the 
allowance  deduction  to  ensure  that 
deductions  are  reasonable  and 
allowable.  When  necessary  or 
appropriate,  MMS  may  direct  a  lessee  to 
modify  its  actual  processing  allowance. 

(2)*  •  • 

(iv)  A  lessee  may  use  either 
depreciation  and  a  return  on 
undepreciated  capital  investment  in 
acconlance  with  paragraph  (b)(2)(iv)(A) 
of  this  section,  or  a  cost  equal  to  the 
initial  capital  investment  in  the 
processing  plant  multiplied  by  a  rate  of 
return  in  accordance  with  paragraph 
(b)(2)(iv)(B)  of  this  section.  When  a 
lessee  has  elected  to  use  either  method 
for  a  processing  plant,  the  lessee  may 
not  later  elect  to  change  to  the  other 
alternative  without  approval  of  MMS. 
***** 

(c)«  *  * 

(D*  *  * 

(i)  With  the  exception  of  those 
processing  allowances  specified  in 
paragraph  (c)(l)(v)  and  (vi)  of  this 
section,  the  lessee  must  file  a  Form 
MMS-4398  for  processing  allowances 
for  each  calendar  year  by  the  due  date 
of  the  first  sales  month  in  which  a 
processing  allowance  is  reported  on 
Form  MMS-2014.  A  Form  MMS-4398 
received  by  the  end  of  the  month  that 
Form  MMS-2014  is  due  will  be 
considered  timely  received. 

(ii)  The  Form  MMS-4398  will  be 
effective  for  a  reporting  period 
beginning  the  month  that  the  lessee  is 
first  authorized  to  deduct  a  processing 
allowance  and  will  continue  until  the 
end  of  the  calendar  year. 

(iii)  After  Form  MMS-4398  reporting 
period,  the  lessee  must  file  page  one  of 
Form  MMS-4109  for  processing 
allowances  within  3  months  after  the 
end  of  the  reporting  period,  unless  MMS 
approves  a  longer  period. 
***** 

(2)*   *   * 

(i)  With  the  exception  of  those 
processing  allowances  specified  in 
paragraphs  (c)(2)(v)  and  (vi)  of  this 
section,  the  lessee  must  file  a  Form 
MMS-4398  for  processing  allowances 
for  each  calendar  year  by  the  due  date 
of  the  first  sales  month  in  which  a 
processing  allowance  is  reported  on 
Form  MMS-2014.  A  Form  MMS-4398 
received  by  the  end  of  the  month  that 
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Fonn  MMS-2014  is  due  will  be 
considered  timely  received. 

(ii)  The  Fonn  MMS-^398  will  be 
effective  for  a  reporting  period 
beginning  the  month  that  the  lessee  is 
first  authorized  to  deduct  a  processing 
allowance  and  will  continue  until  the 
end  of  the  calendar  year. 

(ill)  After  the  Form  MMS-4398 
reporting  period,  the  lessee  must  file 
page  one  and  all  supporting  schedules 
of  Form  MMS-4109  which  show  actual 
processing  costs  within  3  months  after 
the  end  of  the  reporting  period,  unless 
MMS  approves  a  longer  period. 

(iv)  MMS  may  require  that  a  lessee 

submit  all  data  used  by  the  lessee  to 

prepare  the  actual  costs  submitted  on  its 

Form  MMS-4109.  The  data  must  be 

provided  wtthin  a  reasonable  period  of 

time,  as  determined  by  MMS. 
(v).  .  . 

(vi)  MMS  may  establish,  in 
appropriate  cirounstances,  reporting 
requirements  which  are  different  from 
the  requirements  of  this  section. 

(vii)  If  the  lessee  is  authorized  to  use 
the  volume  weighted  average  prices 
charged  other  persons  as  its  processing 
allowance  in  accordance  with  paragraph 
(b](4}  of  this  section,  it  shall  follow  the 
reporting  requirements  of  paragraph 
(c)(1)  of  this  section. 
•        •        •        •        • 

(5)  A  lessee  is  required  to  file  a  new 
Form  MMS— 4109  if  adjustments  are 
made  to  actual  non-arm 's-length 
processing  allowances  on  Form  MMS- 
2014. 

(d)  Interest  charges  and  assessments 
for  incorrect  or  late  reports  and  failure 
to  report. 

(1)  If  a  lessee  fails  to  timely  cs 
accimitely  file  a  Form  MMS-^398  for 
processing  allowances,  the  lessee  may 
he  assessed  $10  per  aUowance  line 
required  on  Form  MMS-4398. 

(2)  If  a  lessee  deducts  a  processing 
allowance  on  its  Form  MMS-2014 
without  complying,  with  the 
requirements  of  this  section  for  Form 
MMS-4109  actual  cost  reporting,  the 
lessee  may  be  assessed  an  amount  equal 
to  10  percent  of  the  total  allowance 
amount  deducted  on  Forms  MMS-2014 
during  the  year  plus  interest  calculated 
fiom  the  date  the  actual  cost  Form 
MMS-4ld9  was  due  until  the  date  the 
form  was  received. 

(3)  If  a  lessee  takes  a  processing 
allowance  on  its  Form  MMS-2014  by 
improperly  netting  the  allowance 
against  the  value  of  the  gas  instead  of 
reporting  the  allowance  as  a  separate 
line  item  on  Form  MMS-2014  as 
required  by  paragraph  (c)(4)  of  this 
section,  the  lessee  may  be  assessed  an 
amount  equal  to  20  percent  of  the  total 


allowance  amount  netted  on  Form 
MMS-2014  plus  interest  calculated 
from  the  end  of  the  month  in  which 
Form  MMS-2014  containing  the  netted 
allowance  was  submitted  to  the  date 
MMS  discovers  the  netted  amount. 

(4)  If  a  lessee  erroneously  reports  a 
processing  allowance  which  results  in 
an  imderpajrment  of  royalties,  interest 
shall  be  paid  on  the  amount  of  that 
underpayment. 

(5)  Interest  required  to  be  paid  by  this 
section  shall  be  determined  in 
accordance  with  30  CFR  218.54. 

*        »        *        ♦        * 

[FR  Doc.  9&-1929S  Filed  fr-4-9S:  8^45  am] 

BIUJNQ  CODE  4>10-«M-# 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Quard 

33  CFR  Part  117 

[CGDO»-05-O11] 

RIN  2115-AE47 

DrawtMldge  Operathxt  Regulation;  Quit 
intracoastal  Watervvay,  LA 

agency:  Coast  Guard,  DOT. 

ACTKM:  Notice  of  proposed  rulemddng; 

summary:  At  the  request  of  the 
Louisiana  Department  of  Transportation 
and  Development  (LIXDTD),  theCk)ast 
Guard  is  considering  a  change  to  the. 
regulation  governing  the- operation  of 
the  vertical  lift  span  drawbridge  across 
the  GulIIntracoastal  Waterway,  mile 
35.6,  at  Larose,  Lafourche  Parisl^. 
Louisiana.  The  proposed  regulation 
would  reqiuro  that  fiom  7  a.m.  to  9  a.m. 
and  from  4:30  p.m.  to  6  p.m.  Monday 
thiough  Friday,  except  Federal  holidays, 
the  draw  of  the  bridge  would  remain 
closed  to  navigation  for  passage  of  ~ 
vehicular  traffic  during  peak  traffic 
periods.  At  all  other  times  the  draw 
would  open  on  signal  for  passage  of 
vessels.  Presently,  the  draw  isj«quired 
to  open  on  signal  at  all  times.  This- 
action  would  relieve  traffic  congestion 
on  the  bridge  during  these  periods,  and 
stiU  provide  for  the  reasonable  needs  of 
navigation. 

DATES:  Comments  must  be  received  aa 
or  before  October  6, 1995. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander  (ob),  Eighth  Coast 
Guard  District,  501  Magazine  Street, 
New  Orleans,  Louisiana  70130-3396,  or 
may  be  delivered  to  Room  1313  at  the 
same  address  between  8  a.m.  and  3 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (504)  589-2965. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Wachter,  Bridge  Administration 
Branch,  at  the  address  given  above, 
telephone  (504)  589-2965. 

SUPPl£MENTARY  INFORMATKM: 
Request  for  Comments 

Interested  parties  are  invited  to 
participate  in  the  proposed  rulemaking 
by  submitting  written  views,  comments, 
or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  this  proposal. 
Persons  desiring  acknowledgment  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  plans  no  public 
hearing.  Peraons  may  request  a  public 
hearing  by  writing  to  the  Eighth  Coast 
Guard  District  at  the  address  tmder 
ADDRESSES.  The  request  should  include, 
reasons  why  a  hearing  would  be- 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the.  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  annoimced  by  a  later  notice  in.  the 
Federal  Register. 

The  Commander,  Eighth  Coast  Guard 
District,  will  evaluate  all 
communications  received  and 
determine  a  course  of  final.action  on 
this  proposal.  The  proposed  regulation 
may  be  chianged  in  the  light  of 
comments  received. 

Draftiiig  Infosmation 

The  draftere  of  this  regulation  are  Mr>- 
John  Wachter,.  project  officer,  and.LT 
Elisa  Holland,  project  attorney. 

Background  and  Purpose 

The  Louisiana  Department  of 
Transportation  mid  Development  has 
requested  the  new  regulation  because* 
vehicular  traffic  crossing  the  bridge 
during  the  proposed  closiuv  periods  has 
increased  dramatically  during  recent 
years  and  severe  congestion  occurs 
during  peak  traffic  hours.  The  proposed 
regulation  would  allow  for  the 
iminteprupted  flow  of  vehicular  traffic, 
while  stilLproviding  for  the  reasonable 
needsof  navigation. 

Discussion  ofFropoaed  Rules 

The  Louisiana  State  Route  1  vertical 
lift  span  bridge  across  the  Guild 
Intracoastal  Waterway,  mile  35.6,  at 
Larose,  Lafoiut:he  Parish,  Louisiana,  has 
35  feet  vertical  clearance  above  mean 
high  water  in  the  closed  to  navigation 
position  and  73  feet  vertical  clearance 
above  mean  high  water  in  the  open  to 
navigation  position.  The  horizontal 
clearance  is  125  feet.  Navigation  on  the 


Federal  Register  /  Vol.  60,  No.  151  /  Monday,  August  7,  1995  /  Proposed  Rules  40139 


waterway  consists  of  tugs  with  tows, 
fishing  vessels,  sailing  vessels,  oil  field 
work  boats  and  recreational  craft.  Data 
provided  by  LDOTD  show  that  fiom 
June  1993  through  May  1994,  the 
number  of  vessels  that  passed  the  bridge 
during  the  proposed  closure  period  from 
7  a.m.  to  9  a.m.  averaged  1.6  vessels  per 
day.  The  niunber  of  vessels  that  passed 
the  bridge  diuing  the  proposed  4:30 
p.m.  to  6  p.m.  closxue  averaged  1.4 
vessels  per  day. 

Data  show  that  approximately  689 
vehicles  crossed  the  bridge  during  the 
proposed  7  a.m.  to  9  a.m.  closiue  period 
and  approximately  1247  vehicles 
crossed  the  bridge  during  the  proposed 
4:30  p.m.  to  6  p.m.  closure  period. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  cost 
and  benefits  imder  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  imder 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26, 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  imder  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  sec/.),  the  Coast  Guard 
must  consider  whether  this  proposal  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  loss  than  50,000. 

Since  the  proposed  rule  also 
considers  the  needs  of  local  commercial 
fishing  vessels,  the  economic  impact  is 
expected  to  be  minimal.  Therefore,  the 
Coast  Guard  certifies  imder  5  U.S.C. 
605(b)  that  this  proposal,  if  adopted, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  proposal  contains  no  collection- 
of-information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 


Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  paragraph 
2.B.2.  of  Commandant  Instruction 
M16475.1B,  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  part  117  of  Title  33,  Code  of 
Federal  Regulations,  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.2SS  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  In  §  117.451  paragraphs  (c)  through 
(f)  are  redesignated  (d)  through  (g)  and 
a  new  paragraph  (c)  is  added  to  read  as 
follows: 

§  1 17.451    QuK  Intracoastal  Waterway. 

•  *        •        •        * 

(c)  The  draw  of  the  SRl  bridge,  mile 
35.6,  at  Larose,  shall  open  on  signal; 
except  that,  bom  7  a.m.  to  9  a.m.  and 
from  4:30  p.m.  to  6  p.m.  Monday 
through  Friday  except  Federal  holidays, 
the  draw  need  not  be  opened  for  the 
passage  of  vessels. 

•  *        •        •        * 

Dated:  June  22, 1995. 
R.C  North, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 

Eighth  Coast  Guard  District. 

[FR  Doc.  95-19348  Filed  8-4-95;  8:45  am] 

BILUNS  CODE  4S10-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[WI53-02-7129;  FRL-6273-4] 

Public  Hearing  on  the  Proposed 
Redesignation  of  the  Forest  County 
Potawatomi  Community  to  a  PSD 
Class  I  Area;  State  of  Wisconsin 

agency:  Environmental  Protectiop 
Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  On  June  29, 1995  USEPA 
proposed  to  approve  a  request  from  the 
Forest  County  Potawatomi  Community 
to  redesignate  portions  of  its  reservation 
lands  to  Class  I  for  Prevention  of 
Significant  Deterioration  (PSD)  purposes 
(60  FR  33779).  hi  this  proposal,  USEPA 
established  a  public  comment  period 
and  scheduled  a  public  hearing.  Notice 
is  hereby  given  that  USEPA  is 
postponing  the  pubUc  hearing.  The 
hearing  was  to  be  held  at  the  Indian 
Springs  Lodge  on  Highway  32  in  Carter, 
Wisconsin  at  2:00  pm  CDT  on  August  2, 
1995.  USEPA  is  extending  the  public 
comment  period  indefinitely.  The 
original  public  comment  period  was 
intended  to  close  on  September  5, 1995. 

The  hearing  is  postponed  because  the 
Governors  of  the  States  of  Wisconsin 
and  Michigan  have  requested  "dispute 
resolution".  Under  Section  164(e)  of  the 
Clean  Air  Act,  dispute  resolution  may 
be  requested  if  a  governor  disagrees 
with  a  proposed  redesignation.  The 
Governors'  request  means  that  USEPA 
will  enter  into  negotiations  to  try  to 
resolve  the  differences  concerning  the 
proposed  redesignation  between  the 
Forest  County  Potawatomi  Community 
and  the  States  of  Wisconsin  and 
Michigan.  If  mediation  is  unsuccessful, 
USEPA  wrill  make  a  final  decision. 

After  the  dispute  resolution  process 
concludes,  one  or  more  public  hearings 
will  be  rescheduled,  and  USEPA  will  set 
a  new  deadline  for  submittal  of  pubUc 
comments.  The  dates  and  location(s)  of 
these  will  be  provided  in  a  future 
Federal  Register  document. 
DATES:  The  public  comment  period  is 
extended  until  further  notice. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Carlton  Nash,  Chief, 
Regulation  Development  Section,  Air 
Toxics  and  Radiation  Branch,  United 
States  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard 
(AT-18J),  Chicago.  IlUnois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constantine  Blathras,  USEPA  Region  5 
(AT-18J).  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604,  (312)  886-0671. 
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Authority:  42  U.S.C  7401-7671q. 
Dated:  July  27. 1995. 
Robsit  Spriiigar« 

Acting  Regional  Administrator. 

[FR  Doc.  95-19401  Filed  8-4-95;  8:45  amj 
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40CFRPart70 
[AO-FRL-S273-0] 

Clean  Air  Act  Proposed  Interim 
Approval  of  the  Operating  Permits 
Program;  Nevada  Division  of 
Environmental  Protection;  Nevada 

AGENCY:  Environmental  Protection 

Agency  ("EPA"). 

ACTION:  Proposed  interim  approval. 

SUMMARY:  The  EPA  proposes  interim 
approval  of  the  operating  permits 
program  submitted  by  the  Nevada 
Division  of  Environmental  Protection 
("NDEP"  or  "State")  for  the  purpose  of 
compljring  with  federal  requirements  for 
an  approvable  state  program  to  issue 
operating  permits  to  all  major  stationary 
sources  and  to  certain  other  sources. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
September  6, 1995. 

ADDRESSES:  Comments  should  be 
addressed  to  CeUa  Bloomfield.  Mail 
Code  A-5-2,  U.S.  Environmental 
Protection  Agency,  Region  DC,  Air  and 
Toxics  Division.  75  Hawthorne  Street, 
San  Francisco,  CA  94105. 

Copies  of  NDEP's  submittal  and  other 
supporting  information  used  in 
developing  the  proposed  interim 
approval  are  available  for  inspection 
during  normal  business  hours  at  the 
following  location:  U.S.  Environmental 
Protection  Agency,  Region  DC,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Ceha  Bloomfield  (telephone:  415/744- 
1249),  Mail  Code  A-5-2,  U.S. 
Enviroimiental  Protection  Agency, 
Region  C(,  Air  and  Toxics  Division,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

SUPPLEMENTARY  INFORMATKM: 

I.  Background  and  Purpose 

A.  Introduction 

As  required  under  title  V  of  the  1990 
Clean  Air  Act  Amendments  (sections 
501-507  of  the  Clean  Air  Act  ("Act")), 
EPA  has  promulgated  rules  that  define 
the  minimimi  elements  of  an  approvable 
state  operating  permits  program  and  the 
corresponding  standards  and 
procedures  by  which  EPA  will  approve, 
oversee,  and  withdraw  approval  of  state 


operating  permits  programs  (see  57  FR 
32250  (July  21, 1992)).  These  rules  are 
codified  at  40  CFR  psut  70  ("part  70"). 
Title  V  requires  states  to  develop,  and 
submit  to  EPA,  programs  for  issuing 
operating  permits  to  all  major  stationary 
sources  and  to  certain  other  sources. 

The  Act  requires  that  states  develop 
and  submit  title  V  programs  to  EPA  by 
November  15, 1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  one  year  after  receiving  tiie 
submittal.  ^A's  program  review  occurs 
pursuant  to  section  502  of  the  Act  and 
the  part  70  regiUations,  which  together 
outline  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  part  70,  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  two  years.  If  EPA  has  not 
fully  approved  a  program  by  two  years 
after  the  November  15, 1993  date,  or  by 
the  end  of  an  interim  program,  it  must 
establish  and  implement  a  federal 
program. 

Inis  proposed  interim  approval 
applies  to  \he  NDEP  title  V  operating 
permits  program  and  sources  under 
NDEP's  jurisdiction.  NDEP  has 
jurisdiction  over  all  sources  in  the  State 
outside  of  Washoe  County,  ClaA.  Coimty 
and  tribal  lands,  as  weU  as  all  fossil  fuel 
fired  steam  generating  power  plants 
inside  Washoe  and  Clark  Counties. 
Washoe  County  District  Health 
Department  received  interim  approval 
on  January  5, 1995  (60  FR  1741),  and 
interim  approval  was  proposed  for  Clark 
County  Health  District  on  March  14, 
1995  (60  FR  13683). 

B.  Federal  Oversight  and  Sanctions 

If  EPA  were  to  finalize  this  proposed 
interim  approval,  it  would  extend  for 
two  years  following  the  effective  date  of 
final  interim  approval  and  could  not  be 
renewed.  During  the  interim  approval 
period.  NDEP  would  be  protected  from 
sanctions,  and  EPA  would  not  be 
obligated  to  promulgate,  administer  and 
enforce  a  federal  permits  program  in 
Nevada.  Permits  issued  under  a  program 
with  interim  approval  have  full  standing 
with  respect  to  part  70,  and  the  one-year 
time  period  for  submittal  of  permit 
applications  by  subject  sources  begins 
upon  the  effective  date  of  interim 
approval,  as  does  the  three-year  time 
period  for  processing  the  initial  permit 
applications. 

FoUowing  final  interim  approval,  if 
NDEP  failed  to  submit  a  complete 
corrective  program  for  full  approval  by 
the  date  six  months  before  expiration  of 
the  interim  approval,  EPA  would  start 
an  18-month  clock  for  mandatory 
sanctions.  If  NDEP  then  failed  to  submit 
a  corrective  program  that  EPA  found 


complete  before  the  expiration  of  that 
18-month  period.  EPA  would  be 
required  to  apply  one  of  the  sanctions 
in  section  179(b)  of  the  Act,  which 
would  remain  in  effect  until  EPA 
determined  that  NDEP  had  corrected  the 
deficiency  by  submitting  a  complete 
corrective  program.  Moreover,  if  the 
Administrator  found  a  lack  of  good  faith 
on  the  part  of  NDEP,  both  sanctions 
imder  section  179(b)  would  apply  after 
the  expiration  of  the  18-month  period 
until  the  Administrator  determined  that 
NDEP  had  come  into  compliance.  In  any 
case,  if,  six  months  after  application  of 
the  first  sanction,  NDEP  still  had  not 
submitted  a  corrective  program  that  EPA 
found  complete,  a  second  sanction 
would  be  required. 

If,  following  final  interim  approval, 
EPA  were  to  disapprove  NDEP's 
complete  corrective  program,  EPA 
would  be  required  to  apply  one  of  the 
section  179(b)  sanctions  on  the  date  16 
months  after  the  effective  date  of  the 
disapproval,  unless  prior  to  that  date 
NDEP  had  submitted  a  revised  program 
and  EPA  had  determined  that  it 
corrected  the  deficiencies  that  prompted 
the  disapproval.  Moreover,  if  the 
Administrator  found  a  lack  of  good  faith 
on  the  part  of  NDEP,  both  sanctions 
imder  section  179(b)  would  apply  after 
the  expiration  of  the  18-month  period 
until  the  Administrator  determined  that 
NDEP  had  come  into  compliance.  In  aU 
cases,  if,  six  months  after  EPA  applied 
the  first  sanction,  NI^P  had  not 
submitted  a  revised  program  that  EPA 
had  determined  corrected  the 
deficiencies  that  prompted  disapproval, 
a  second  sanction  woiild  be  requ^ed. 

In  addition,  discretionary  sanctions 
may  be  applied  where  warranted  any 
time  after  the  end  of  an  interim  approval 
period  if  a  state  has  not  timely 
submitted  a  complete  corrective 
program  or  EPA  has  disapproved  a 
submitted  corrective  program. 
Moreover,  if  EPA  has  not  granted  full 
approval  to  NDEP — s  program  by  the 
expiration  of  an  interim  approval  and 
that  expiration  occurs  after  November 
15, 1995,  EPA  must  promulgate, 
administer  and  enforce  a  federal  permits 
program  for  NDEP  upon  interim 
approval  expiration. 

n.  Proposed  Action  and  Implications 

A.  Analysis  of  State  Submission 

The  analysis  contained  in  this  notice 
focuses  on  specific  elements  of  NDEP's 
title  V  operating  permits  program  that 
must  be  corrected  to  meet  the  miniipnTP 
requirements  part  70.  The  full  program 
submittal;  the  Technical  Support 
Document  ("TSD"),  which  contains  a 
detailed  analysis  of  the  submittal;  and 
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other  relevant  materials  are  available  for 
inspection  as  part  of  the  public  docket 
(NV-DEP-95-1-OPS).  The  docket  may 
be  viewed  during  regular  business  hours 
at  the  address  Usted  above. 

1.  Title  V  Program  Support  Materials 

NDEP's  initial  title  V  program  was 
submitted  on  November  22, 1993.  The 
submittal  was  foimd  to  be  complete  on 
January  13, 1994.  In  a  letter  dated  July 
20, 1994,  NDEP  submitted  to  EPA 
revised  title  V  implementing 
regulations.  The  revised  regulations 
constituted  a  material  change  to  the 
State's  title  V  program,  and  hence, 
extended  EPA's  review  period  pursuant 
to  section  70.4(e)(2).  On  February  8, 
1995,  EPA  received  an  amended  title  V 
submittal  from  NDEP  ("amended 
submittal")  and  a  letter  from  the 
Governor's  designee  requesting  that  the 
amended  submittal  be  reviewed  and 
acted  on  in  lieu  of  the  initial  November 
22, 1993  submittal.  EPA  agreed,  sent  a 
second  program  completeness  letter  to 
NDEP  on  February  27, 1995,  and  is 
taking  action  on  the  February  8, 1995 
amended  submittal  in  this  notice. 

NDEP's  February  8, 1995  submission 
contains  a  complete  program 
description,  enabling  legislation.  State 
implementing  and  supporting 
regulations,  and  all  other  program 
documentation  required  by  section  70.4. 
The  amended  submittal  also  contains  a 
list  of  the  changes  made  from  the 
November  22,  1993  version,  such  as  a 
revised  fee  demonstration  and  the 
removal  of  enacted  bills  that  have  since 
been  codified  into  the  Nevada  Revised 
Statutes  ("NRS").  The  February  8, 1995 
submittal  does  not,  however,  include  an 
updated  Attorney  General's  opinion;  it 
includes  the  original  version  signed 
November  15, 1993.  Consequently,  the 
citations  for  several  rules  and  legislation 
are  expressed  in  a  precodification 
format.  EPA  is  therefore  relying  on 
elements  of  the  initial  submittal  as 
supporting  docimientation  for  this 
rulemaking.  The  TSD,  located  in  the 
docket,  specifically  identifies  when 
EPA's  evaluation  of  the  program  relies 
on  supporting  dociunentation  contained- 
in  the  initial  program  submittal. 

2.  Title  V  Operating  Permit  Regulations 
and  I*rogram  Implementation 

NDEP  relied  on  additions  and. 
amendments  to  its  existing  air  quality 
regulations  (NAC  445.430-445.846)  to 
satisfy  the  requirements  of  part  70  and 
title  V.  The  first  "title  V"  revisions  to 
NAC  445.430-846  were  adopted  on 
November  3, 1993.  On  March  3, 1994, 
the  Nevada  State  Environmental 
Commission  made  additional  changes  to 
the  title  V  portions  of  NAC  445.430- 


846.  The  February  8, 1995  amended 
submittal  contains  the  March  3, 1994 
version  of  NAC  445.430-445.846;  a  May 
26, 1994  amendment  to  NAC  445.7135 
(fees);  a  February  16, 1995  amendment 
to  NAC  445B.221  (part  72,  acid  rain); 
and  a  February  16, 1995  amendment  to 
NAC  445B.327  (fees).'  In  a  letter  sent  to 
EPA  dated  July  12. 1995.  NDEP 
identified  the  provisions  in  NAC 
445.430-846  relevant  to  title  V 
implementation  and  requested  that  EPA 
take  action  only  on  those  provisions 
identified.  Therefore,  in  this  proposed 
interim  approval  notice,  EPA  is  acting 
on  the  following  provisions  of  Nevada 
State  law:  NAC  445.430,  445.432, 
445.433,  445.4343,  445.4346,  445.438, 
445.4395,  445.4415,  445.4425,  445.4615, 
445.4625.  445.4635,  445.4645,  445.477, 
445.4915,  445.4955,  445.500,  445.5008, 
445.504,  445.506,  445.5095,  445.5105, 
445.521,  445.5275,  445.5305,  445.5405, 
445.5431,  445.548,  445.550.  445.559, 
445.5695,  445.571,  445.5855,  445.5905, 
445.5915,  445.5925,  445.5935,  445.613, 
445.628,  445.630,  445.649,  445.662, 
445.664,  445.696,  445.697,  445.699, 
445.704,  445.7042,  445.7044,  445.705, 
445.7052,  445.7054,  445.7056,  445.7058, 
445.706,  445.707,  445.7073,  445.7075, 
445.7077,  445.7112,  445.7114,  445.7122, 
445.7124,  445.7126,  445.7128,  445.713, 
445.7131,  445.7133,  445.7135,  445.7145, 
445.7155,  445.717,  445.7191,  445.7193, 
445.7195,  445B.221,  445B.327. 
Provisions  not  included  in  the  July  12, 
1995  letter  from  NDEP  may  still  be 
considered  supporting  doamientation 
for  the  State's  title  V  operating  permit 
program. 

NDEP's  title  V  implementing 
regulations  substantially  meet  the 
requirements  of  40  CFR  part  70,  sections 
70.2  and  70.3  for  applicability;  sections 
70.4,  70.5,  and  70.6  for  permit  content, 
including  operational  flexibility;  section 
70.7  for  public  participation  and  minor 
permit  modifications;  section  70.5  for 
criteria  that  define  insignificant 
activities;  section  70.5  for  complete 
application  forms;  and  section  70.11  for 
enforcement  authority.  Although  the 
regulations  substantially  meet  part  70 
requirements,  there  are  several 
defici^icies  in  the  pro-am  that  are 
outlined  tmder  section  n.B.l.  below  as 
interim  approval  issues  and  further 
described  in  the  TSD. 

a.  Applicability 

NDEP  stated  in  its  amended  submittal 
that  it  will  take  advantage  of  EPA's 
March  8, 1994  policy  regarding  fugitive 


■  The  citation  format  varies  because  NDEP  revised 
its  citation  .system  after  most  of  the  implementing 
regulations  were  adopted  and  submitted  to  EPA.  A 
citation  translation  key  can  be  found  in  the  docket 
at  EPA  Region  IX. 


emissions.  NDEP  will  not  require 
fugitives  to  be  considered  in 
determining  the  major  source  status  of 
sources  subject  to  post- 1980  New 
Source  Performance  Standards 
("NSPS")  and  National  Emissions 
Standards  for  Hazardous  Air  Pollutants 
("NESHAP").  In  accordance  with  that 
poUcy,  NDEP's  title  V  program  is 
eligible  only  for  interim  approval.  (See 
March  8, 1994  memorandiun  entitled, 
"Consideration  of  Fugitive  Emissions  in 
Major  Source  Determinations,"  signed 
by  Lydia  Wegman.) 

The  program  description,  submitted 
as  part  of  NDEP's  title  V  program, 
indicates  the  State's  intention  to  permit 
only  major  sources,  phase  n  acid  rain 
sources,  and  solid  waste  incinerators 
subject  to  section  129(e)  of  the  Act 
(program  submittal,  Section  VI,  pp.2-4). 
The  program  description  further  states 
that  NDEP's  title  V  program  does  not 
cover  nonmajor  sources  ("area  sources") 
subject  to  a  section  111  or  112  standard 
or  in  a  category  designated  by  the 
Administrator.  While  the  coverage  is  not 
consistent  with  section  70.3(b)(2), 
which  states  that  section  111  and  112 
standards  promulgated  after  July  21, 
1992  will  specify  whether  a  nonmajor 
source  must  obtain  a  title  V  permit,  it  is 
acceptable  for  the  following  two 
reasons:  1)  EPA  is  deferring  title  V 
permit  requirements  for  nonmajor 
sources  subject  to  recently  promulgated 
MACT  standards  (See  May  16, 1995 
guidance  docimient  entitled,  "Title  V 
Permitting  for  Nonmajor  Sources  in 
Recent  Section  112  Maximum 
Achievable  Control  Technology  (MACT) 
Standards,"  by  John  Seitz,  Director  of 
the  Office  of  Air  Quality  Planning  and 
Standards);  and  2)  NDEP  committed  to 
expeditiously  revise  its  title  V  program 
to  reflect  any  action  by  EPA  to  require 
title  V  permitting  for  nonmajor  sources 
(program  submittal,  section  VI,  pp.3-4). 

Although  NDEP's  program  description 
clearly  indicates  NDEP's  intent  to 
exclude  nonmajor  sources  from  its  title 
V  (i.e..  Class  I)  permitting  requirements, 
NDEP's  regulations  require  any  new 
source  subject  to  a  section  1 1 1  or 
section  112  standard  or  any  new  source 
in  a  category  of  sources  designated  by 
the  Administrator  of  EPA  to  apply  for  a 
Class  I-B  permit  (NAC  445.7044.3  and 
.4).  In  other  words,  by  omitting  the  word 
"major"  when  specifying  new  source 
applicability,  the  regulations  could  be 
interpreted  to  require  certain  nonmajor 
sources  to  obtain  title  V  permits.  EPA 
views  this  appUcability  distinction  as  an 
inconsistency  in  the  State's  program. 
Prior  to  final  rulemaking,  EPA  requests 
that  NDEP  provide  a  letter  to  resolve 
this  apparent  inconsistency  and 
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describe  under  which  reading  the  State 
1         desires  EPA  to  act  on  its  program. 

b.  Integrated  Permit 

NDEP's  program  combines  the 
requirements  for  operating  permits  and 
construction  permits  ("integrated 
program").  All  title  V  sources  are 
identified  as  Class  I  sources  and  must 
obtain  Class  I  operating  permits  that 
meet  the  requirements  of  title  V  and  part 
70.  Sources  subject  to  State 
requirements  only  (i.e.,  not  subject  to 
the  requirements  of  title  V  or  part  70) 
are  identified  as  Class  II  sources  and  are 
outside  the  scope  of  this  proposed 
approval.  Existing  Class  I  sources  will 
be  subject  to  Class  I-A  requirements, 
and  new  or  modified  Class  I  sources 
will  be  subject  to  Class  I-B 
requirements. 

The  regulations  that  implement  the 
integrated  program  are  contained  in  the 
Nevada  Administrative  Code  ("NAC") 
sections  445.430-445.846.  This  interim 
approval  addresses  only  those  elements 
that  pertain  to  operating  permit  program 
requirements  for  title  V  sources  as 
identified  above.  The  proposed  approval 
is  not  being  made  under  EPA's  title  I 
authority,  and  hence,  is  not  amending 
Nevada's  new  source  review  program. 

c.  Insignificant  Activities 

Section  70.5(c)  states  that  EPA  may 
approve,  as  part  of  a  state  program,  a  list 
of  insignificant  activities  and  emissions 
levels  which  need  not  be  included  in 
permit  applications.  Section  70.5(c)  also 
states  that  an  application  for  a  part  70 
permit  may  not  omit  information 
needed  to  determine  the  applicability 
of,  or  to  impose,  any  applicable 
requirement,  or  to  evaluate  appropriate 
fee  amoimts.  Section  70.4(b)(2)  requires 
states  to  include  in  their  part  70 
programs  any  criteria  used  to  determine 
insignificant  activities  or  emission 
levels  for  the  piurpose  of  determining 
complete  applications.  Under  part  70,  a 
State  must  request  and  EPA  may 
approve  as  part  of  that  State's  program 
any  activity  or  emission  level  that  the 
state  wishes  to  consider  insignificant. 
•    Part  70,  however,  does  not  establish 
appropriate  emission  levels  for 
insignificant  activities,  relying  instead 
on  a  case-by-case  determination  of 
appropriate  levels  based  on  the 
particular  circumstances  of  the  part  70 
-    prooam  imder  review. 

NDEP's  Ust  of  insignificant  activities 
is  set  out  in  NAC  445.705.3  and  referred 
to  as  permit  "exemptions."  Despite 
being  called  "exemptions,"  NAC 
445.705.3  ensures  that  potential 
emissions  from  these  activities  will  be 
included  in  all  Class  I  applicabiUty 
determinations.  In  addition,  NAC 


445.7054.2(b)  requires  Class  I  permit 
applications  to  describe  all  points  of 
emissions  and  all  activities  "in 
sufficient  detail  to  establish  the  basis  for 
the  applicability  of  standards  and  fees," 
thus  ensuring  that  the  application  will 
not  omit  information  needed  to 
determine  whether  or  how  a 
requirement  of  the  Act  applies  at  a 
source.  EPA  interprets  the  terms  "all 
points  of  emissions"  and  "all  activities 
which  may  generate  emissions  of  [the] 
air  pollutants"  in  NAC  445.7054.2(b)  to 
include  those  from  NDEP's  list  of 
insignificant  activities  at  NAC 
445.705.3. 

NDEP's  insignificant  activities  are 
defined  by  source  or  activity  type  in 
combination  with  a  given  size  or  rate. 
Activities  without  a  specified  size  or 
rate  cut-off  qualify  as  insignificant  if 
they  are  below  the  major  source 
threshold.  This  high  cut-off,  when 
viewed  in  conjunction  with  the  listed 
activities  like  "agriculttuBl  land  use" 
and  "equipment  or  contrivances  used 
exclusively  for  the  processing  of  food" 
would  almost  certainly  result  in 
necessary  information  being  left  off  of 
the  permit  application.  In  order  to  be 
fully  approvable,  NDEP  must  provide 
additional  criteria  that  will  limit 
insignificant  activities  to  activities  that 
are  imnecessary  for  evaluating  the 
applicability  of  requirements  at  a 
facility. 

For  other  State  and  district  programs, 
EPA  has  proposed  to  accept,  as 
sufficient  criteria  for  full  approval, 
emission  levels  defining  insignificant 
activities  of  two  tons  per  year  for  criteria 
pollutants  and  the  lesser  of  1000  poimds 
per  year,  section  112(g)  de  minimis 
levels,  or  other  title  I  significant 
modification  levels  for  hazardous  air 
pollutants  ("HAP")  and  other  toxics  (40 
CFR  section  52.21(b)(23)(i)X  EPA 
believes  that  these  levels  are  sufficiently 
below  the  applicability  thresholds  of 
many  applicable  requirements  to  assure 
that  no  unit  potentially  subject  to  an 
applicable  requirement  is  left  off  a  title 
V  application.  EPA  is  requesting 
comment  on  the  appropriateness  of 
these  emission  levels  for  determining 
insignificant  activities  in  Nevada.  This 
request  for  comment  is  not  intended  to 
restrict  the  ability  of  other  States  and 
districts  to  propose,  and  EPA  to 
approve,  different  emission  levels  if  the 
state  or  district  demonstrates  that  such 
alternative  emission  levels  are 
insignificant  compared  to  the  level  of 
emissions  from  and  types  of  units  that 
are  permitted  or  subject  to  appUcable 
requirements. 


d.  Variances 

NDEP  has  authority  under  State  law 
to  issue  a  variance  from  State 
requirements.  Sections  445.506, 
445.511.  445.516,  and  445.521  of  the 
NRS  allow  the  State  to  grant  relief  from 
enforcement  action  for  permit 
violations.  EPA  regards  these  provisions 
as  wholly  external  to  the  program 
submitted  for  approval  under  part  70, 
and  consequently,  is  proposing  to  take 
no  action  on  these  provisions  of  State 
law. 

The  EPA  has  no  authority  to  approve 
provisions  of  State  or  local  law,  such  as 
the  variance  provisions  referred  to,  that 
are  inconsistent  with  the  Act.  The  EPA 
does  not  recognize  the  ability  of  a 
permitting  authority  to  grant  relief  from 
the  duty  to  comply  with  a  federally 
enforceable  part  70  permit,  except 
where  such  relief  is  granted  through 
procedures  allowed  by  part  70.  A  part 
70  permit  may  be  issued  or  revised 
(consistent  with  part  70  permitting 
procedures)  to  incorporate  those  terms 
of  a  variance  that  are  consistent  with 
applicable  requirements.  A  part  70 
permit  may  also  incorporate,  via  part  70 
permit  issuance  or  modification 
procedures,  the  schedule  of  compliance 
set  forth  in  a  variance.  However,  EPA 
reserves  the  right  to  piusue  enforcement 
of  applicable  requirements 
notwithstanding  the  existence  of  a 
compliance  schedule  in  a  permit  to 
operate.  This  is  consistent  with  40  CFR 
70.5(c)(8)(iii)(C),  which  states  that  a 
schedule  of  compliance  "shall  be 
supplemental  to,  and  shall  not  sanction 
noncompliance  with,  the  applicable 
requirements  on  which  it  is  based." 

e.  Reporting  of  Permit  Deviations 

Part  70  requires  prompt  reporting  of 
deviations  from  permit  requirements, 
and  NDEP  has  not  defined  "prompt"  in 
its  program.  Section  70.6(a)(3)(iii)(B) 
requires  the  permitting  authority  to 
define  prompt  in  relation  to  the  degree 
and  type  of  deviations  likely  to  occur 
and  the  applicable  requirements. 
Although  the  permit  program 
regulations  should  define  prompt  for 
purposes  of  administrative  efficiency 
and  clarity,  an  acceptable  alternative  is 
to  define  prompt  in  each  individual 
permit.  The  EPA  believes  that  prompt 
should  generally  be  defined  as  requiring 
reporting  within  two  to  ten  days  of  the 
deviation.  Two  to  ten  days  is  sufficient 
time  in  most  cases  to  protect  public 
health  and  safety  as  well  as  to  provide 
a  forewarning  of  potential  problems.  For 
soinres  with  a  low  level  of  excess 
emissions,  a  longer  time  period  may  be 
acceptable.  However,  prompt  reporting 
must  be  more  frequent  than  the 


semiannual  reporting  requirement, 
given  this  is  a  distinct  reporting 
obligation  under  section 
70.6(a)(3)(iii)(A).  Where  "prompt"  is 
defined  in  the  individual  permit  but  not 
in  the  program  regulations,  EPA  may 
veto  permits  that  do  not  contain 
sufficiently  prompt  reporting  of 
deviations. 

3.  Permit  Fee  Demonstration 

Section  502(b)(3)  of  the  Act  requires 
that  each  permitting  authority  collect 
fees  sufficient  to  cover  all  reasonable 
direct  and  indirect  costs  required  to 
develop  and  administer  its  title  V 
operating  permits  program.  Each  title  V 
program  submittal  must  contain  either  a 
detailed  demonstration  of  fee  adequacy 
or  a  demonstration  that  aggregate  fees 
collected  from  title  V  sources  meet  or 
exceed  $25  per  ton  per  year  (adjusted 
annually  based  on  the  Consumer  Price 
Index  ("CPI"),  relative  to  1989  CPI).  The 
$25  per  ton  amount  is  presumed,  for 
program  approval,  to  be  sufficient  to 
cover  all  reasonable  program  costs  and 
is  thus  referred  to  as  the  "presumptive 
minimum,"  (40  CFR  70.9(b)(2)(i)). 

NDEP  elected  to  collect  fees  below  the 
presumptive  minimiun  and  to  submit  a 
detailed  fee  demonstration  of  fee 
adequacy.  Nevada's  fee  regulation,  NAC 
445B.327,  was  amended  on  February  16, 
1995  to  cap  fees  at  the  1995  level,  thus 
charging  $3.36  per  ton  of  emissions  of 
regulated  pollutants.  In  addition, 
facilities  must  pay  annual  maintenance 
fees  per  permitted  source.  Given  the 
amount  of  fees  collected  from  title  V 
sources  for  fiscal  year  1995,  NDEP 
estimated  the  total  annual  fee  revenue 
from  title  V  sources  to  be  about 
$599,893  during  the  first  three  years  of 
the  program. 

In  order  to  determine  whether  ^e  title 

V  fees  would  be  adequate  to  cover  the 
direct  and  indirect  costs  of  the  program, 
NDEP  did  a  detailed  workload  analysis 
which  incorporated  all  the  activities 
involved  in  title  V  implementation. 
Based  on  this  analysis,  NDEP 
determined  that  four  additional  staff 
would  have  to  be  hired.  Incorporating 
the  cost  of  the  four  staff  persons,  a 
phased  schedule  for  permitting  sources, 
and  other  direct  and  indirect  costs, 
NDEP  estimated  the  total  title  V 
program  costs  to  be  approximately 
$457,079  each  year  during  the  first  three 
years  of  the  program. 

NDEP's  fee  analysis  demonstrates  that 
title  V  fees  are  expected  to  be  sufficient 
to  cover  the  costs  of  the  title  V  program. 
In  order  to  ensure  continued  fee 
adequacy,  NDEP  will  keep  an 
accounting  system  that  details 
expenditures  associated  with  direct  title 

V  activities  and  ensures  that  the  State's 


air  quality  management  fund  has 
adequate  fee  revenue  to  cover  indirect 
program  costs. 

4.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 

a.  Authority  and  Commitments  for 
Section  112  Implementation 

NDEP  has  demonstrated  in  its  title  V 
program  submittal  adequate  legal 
authority  to  implement  and  enforce  all 
section  112  requirements  through  the 
title  V  permit.  This  legal  authority  is 
contained  in  Nevada's  enabling 
legislation  and  in  regulatory  provisions 
defining  federal  "applicable 
requirements"  and  requiring  each 
permit  to  incorporate  conditions  that 
assure  compliance  with  all  applicable 
requirements.  NDEP's  submittal  also 
contains  a  commitment  to  Implement 
and  enforce  section  112  requirements 
and  to  adopt  additional  regulations  as 
needed  to  issue  permits  that  implement 
and  enforce  the  requirements  of  section 
112.  The  EPA  has  determined  that  the 
legal  authority  and  commitments  are 
sufficient  to  aJlow  NDEP  to  issue 
permits  that  asstu%  compliance  with  all 
section  112  requirements.  For  further 
discussion,  please  refer  to  the  TSD 
accompanying  this  action  and  the  April 
13, 1993  guidance  memorandum 
entitled,  "Title  V  Program  Approval 
Criteria  for  Section  112  Activities," 
signed  by  John  Seitz. 

b.  Authority  for  Title  IV  Implementation 

NDEP  incorporated  by  reference  part 
72,  the  federal  acid  rain  permitting 
regulations,  on  February  16, 1995.  The 
incorporation  by  reference  was  codified 
in  NAC  445B.221  and  submitted  to  EPA 
on  February  27, 1995  to  be  added  to  the 
State's  title  V  operating  permit  program. 

B.  Proposed  Interim  Approval  and 
Implications 

1.  Title  V  Operating  Permits  Program 

The  EPA  is  proposing  to  grant  interim 
approval  to  the  operating  permits 
program  submitted  by  the  Nevada 
Division  of  Environmental  Protection, 
Bureau  of  Air  Quality  on  November  22, 
1993  and  revised  by  the  amended 
submittal  made  on  February  8, 1995.  If 
promulgated,  NDEP  must  make  the 
following  changes  to  receive  full 
approval: 

(1)  Revise  NAC  445.7054.2(h)(2)  to 
clearly  require  that  compliance 
certifications  submitted  as  part  of  the 
permit  applications  include  the 
compliance  status  of  all  apphcable 
requirements  and  the  methods  used  for 
determining  compUance  with  all 
applicable  requirements.  As  NDEP's 
rule  is  currently  written,  a  compliance 


certification  is  part  of  the  source's 
compliance  plan,  and  the  elements  of 
the  compliance  plan  are  required  to 
address  all  applicable  requirements 
(NAC  445.7054.2(h)).  However,  the 
compliance  certification  provision, 
within  the  compliance  plan  framework, 
can  be  read,  inappropriately,  to  narrow 
the  scope  of  certifications  to  those 
apphcable  requirements  that  become 
effective  during  the  term  of  the  permit. 
Nonetheless,  because  NAC 
445.7054.2(h)(1)  requires  a  narrative 
description  of  the  source's  compUance 
status  with  respect  to  all  applicable 
requirements,  EPA  beUeves  part  70's 
compliance  certification  requirements 
will  be  substantially  met  for  the  interim 
approval  period,  (section  70.5(c)(9)) 

(2)  Revise  the  definition  of  "regulated 
air  pollutant"  to  include,  in  addition  to 
those  pollutants  listed  under  NAC 
445.5905: 1)  any  pollutant  subject  to 
requirements  estabUshed  under  section 
112  of  the  Act,  including  sections 
112(g),  (j),  and  (r);  and  2)  any  Class  I  or 
Class  n  substance  subject  to  a  standard 
established  by  title  VI  of  the  Act. 
(Section  70.2,  definition  of  "regulated 
air  pollutant") 

(3)  NDEP's  rule  does  not  contain  a 
title  V  permit  application  trigger  for 
existing  sources  that  become  subject  to 
the  program  after  the  program's  effective 
date.  NAC  445.7052.1  must  be  revised  to 
include  an  application  requirement  for 
such  sources,  (section  70.5(a)(l)(i]) 

(4)  NDEP's  permit  shield  provisions 
in  NAC  445.7114.1(j)  are  not  fully 
consistent  with  part  70  and  must  be 
revised  as  follows:  1)  clearly  indicate 
that  NAC  445. 7114. l(j)  provides  for 
permit  shields;  2)  require  the  permit  to 
expressly  state  that  a  permit  shield 
exists  or  the  permit  is  presumed  not  to 
provide  such  a  shield  (section 
70.6(f)(2));  and  3)  add  a  statement  that 
the  permit  shield  may  not  be  extended 
to  minor  permit  modifications  (section 
70.7(e)(2)(vi)). 

(5)  Add  emissions  trading  provisions 
consistent  with  section  70.6(a)(10), 
which  requires  that  trading  must  be 
allowed  where  an  apphcable 
requirement  provides  for  trading 
increases  and  decreases  without  a  case- 
by-case  approval. 

(6)  A  schedule  of  compliance 
contained  in  a  title  V  permit  must  be 
consistent  with  that  required  in  the 
permit  application  (section  70.6(c)(3)). 
While  NDEP  application  provisions 
require  all  the  necessary  elements  of  a 
schedule  of  compliance,  the  permit 
requirements  in  NAC  445.7114.1(h) 
must  be  revised  either  by  referencing 
the  application  requirements  in  NAC 
445.7054.2(h)(3)  or  by  adding  that  the 
schedule  of  compliance  will  contain  a 
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schedule  of  remedial  measures, 
including  an  enforceable  sequence  of 
actions  with  milestones,  leading  to 
compliance  and  that  the  schedule  shall 
resemble  and  be  at  least  as  stringent  as 
that  contained  in  any  judicial  consent 
decree  or  administrative  order.  In 
addition,  the  schedule  of  compliance 
must  address  requirements  that  become 
apphcable  during  the  term  of  the  permit 
pursuant  to  section  70.5(c)(8](iii)(B). 

(7)  The  progress  report  requirement  in 
NAC  445.7114.1(h)(1)  is  vague  and  must 
be  revised  to  more  clearly  meet  the 
requirements  of  section  70.6(c)(4).  EPA 
suggests  adding  the  following  language 
to  NAC  445.7114.1(h)(1):  "Requirements 
for  [sjemiannual  progress  reports  with 
dates  for  achieving  milestones  and  dates 
when  such  milestones  were  achieved. " 

(8)  NDEP  indicated  in  its  program 
description  that  Class  I  permits  may  be 
issued  to  portable  sources  (program 
submittal.  Section  n,  p.8).  In  order  to 
satisfy  the  part  70  requirements  for 
temporary  sources,  NDEP  must  add  a 
requirement  that  the  owner  or  operator 
of  a  Class  I  "portable  source"  (as 
defined  in  NAC  445.5695)  notify  NDEP 
at  least  10  days  in  advance  of  each 
change  in  location,  (section  70.6(e)(2)) 

(9)  Revise  NAC  445.7114.1(g)  to 
ensiufl  that  any  trade  under  a  federally 
enforceable  emissions  cap  is  preceded 
by  a  written  notification  to  NDEP  at 
least  7  days  in  advance  of  the  trade.  The 
notification  must  specify  whei^fhe 
change  will  occur  and  include  a 
description  of  the  change  in  emissions 
that  will  result  and  how  the  increases 
and  decreases  will  comply  with  the 
terms  and  conditions  of  the  permit, 
(sections  70.4(b)(12)  and 
70.4(b)(12)(iii)(A)) 

(10)  Remove  the  phrase  "Except  as 
otherwise  provided  in  subsection  2" 
from  NAC  445.705.1,  as  it  inaccurately 
suggests  that  major  sources  subject  to 
either  the  New  Source  Performance 
Standard  for  new  residential  wood 
heaters  or  the  National  Emissions 
Standard  for  Hazardous  Air  Pollutants 
for  asbestos  demolition  are  not  required 
to  obtain  title  V  operating  permits. 

(11)  Provide  additional  defining 
criteria  that  will  ensure  that  NDEP's 
insignificant  activities  (i.e.,  activities 
exempt  from  part  70  permitting)  are 
truly  insignificant  and  are  not  likely  to 
be  subject  to  an  applicable  requirement. 
Alternatively,  NDEP  may  restrict  the 
exemptions  to  activities  that  are  not 
likely  to  be  subject  to  an  applicable 
requirement  or  emit  less  than  State- 
established  emission  levels.  NDEP 
should  demonstrate  that  these  emission 
levels  are  insignificant  compared  to  the 
level  of  emissions  from  and  type  of 


units  that  are  required  to  be  permitted 
or  subject  to  apphcable  requirements. 

This  interim  approval,  which  may  not 
be  renewed,  extends  for  a  period  of  up 
to  two  years.  Ehuing  the  interim 
approval  period,  NDEP  is  protected 
from  sanctions  for  failure  to  have  a 
program,  and  EPA  is  not  obligated  to 
promulgate  a  federal  permits  program  in 
the  State.  Permits  issued  under  a 
program  with  interim  approval  have  full 
standing  with  respect  to  part  70,  and  the 
one  year  time  period  for  submittal  of 
permit  appUcations  by  subject  sources 
begins  upon  interim  approval,  as  does 
the  three-year  time  period  for  processing 
the  initial  permit  applications. 

The  scope  of  NDEP's  part  70  program 
that  EPA  proposes  to  approve  in  tl:ds 
notice  would  apply  to  all  part  70 
sources  (as  defined  in  the  approved 
program)  within  NDEP's  jurisdiction. 
The  approved  program  would  not  apply 
to  any  part  70  sources  over  which  an 
Indian  tribe  has  jurisdiction.  See,  e.g., 
59  FR  55813,  55815-18  (Nov.  9, 1994). 
The  term  "Indian  tribe"  is  defined 
under  the  Act  as  "any  Indian  tribe^ 
band,  nation,  or  other  organized  group 
or  commimity,  including  any  Alaska 
Native  village,  which  is  federally 
recognized  as  eligible  for  the  special 
programs  and  services  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians."  See  section  302(r)  of 
the  CAA;  see  also  59  FR  43956,  43962 
(Aug.  25, 1994);  58  FR  54364  (Oct.  21, 
1993). 

2.  State  Preconstruction  Permit  Program 
Implementing  Section  112(g) 

The  EPA  has  published  an 
interpretive  notice  in  the  Federal 
Register  regarding  section  112(g)  of  the 
Act  (60  FR  8333;  February  14, 1995)  that 
postpones  the  effective  date  of  section 
112(g)  imtil  after  EPA  has  promulgated 
a  rule  addressing  that  provision.  The 
interpretive  notice  also  explains  that 
EPA  is  considering  whether  the  effective 
date  of  section  112(g)  should  be  delayed 
beyond  the  date  of  promulgation  of  the 
federal  rule  so  as  to  allow  states  time  to 
adopt  rules  implementing  the  federal 
rule,  and  that  EPA  will  provide  for  any 
such  additional  delay  in  the  final 
section  112(g)  rulemaking.  Unless  and 
until  EPA  provides  for  such  an 
additional  postponement  of  section 
112(g),  NDEP  must  be  able  to  implement 
section  112(g)  during  the  period 
between  promulgation  of  the  federal 
section  112(g)  rule  and  adoption  of 
implementing  State  regulations. 

Implementation  of  section  112(g) 
during  this  transition  period  requires 
states  to  have  an  available  mechanism 
for  establishing  federally  enforceable 
HAP  emission  Umits  or  other  conditions 


from  the  effective  date  of  the  section 
1 12(g)  rule  until  they  can  adopt  rules 
specifically  designed  to  implement 
section  112(g).  NDEP  requires  any 
source  that  constructs  or  modifies  to 
obtain  a  permit  or  permit  revision  prior 
to  commencing  construction.  As  noted 
earUer,  NDEP's  program  is  an  integrated 
program;  that  is,  the  permit  that  is 
issued  to  a  new  or  modifying  source 
prior  to  its  construction  will  contain  all 
preconstruction  review  requirements 
and  all  operating  requirements. 
Integrated  preconstruction/operating 
permits  issued  to  major  sources  must 
meet  all  procedural  requirements  of  part 
70,  including  public  and  EPA  review, 
and  are  therefore  part  70  permits.  In 
Nevada,  sources  subject  to  section 
112(g)  (new  or  modified  major  sources 
of  hazardous  air  pollutants)  will  be 
issued  a  part  70  permit  (i.e.,  a  Class  I 
permit)  prior  to  construction.  The  State 
has  authority  to  estabhsh  a  MACT 
requirement  for  the  source  pursuant  to 
NAC  445.7191  and  445.7193.  The 
source  will  then  have  federally 
enforceable  limits  on  HAP  emissions  in 
compUance  with  section  112(g).  Once 
EPA  promulgates  a  final  section  112(g) 
rule,  NDEP  will  act  expeditiously  to 
revise  its  hazardous  air  pollutant 
regulations  to  be  consistent  with  the 
section  112(g)  regulations. 

3.  Program  for  Delegation  of  Section  112 
Standards  as  Promulgated 

Requirements  for  approval,  specified 
in  40  CFR  section  70.4(b),  encompass 
.section  112(1)(5)  requirements  for 
approval  of  a  program  for  delegation  of 
section  112  standards  as  promulgated  by 
EPA  as  they  apply  to  part  70  sources. 
Section  112(1)(5)  requires  that  the  state's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
imder  part  70.  Therefore,  EPA  is 
proposing  to  grant  approval  under 
section  112(1)(5)  and  40  CFR  section 
63.91  of  NDEP's  program  for  receiving 
delegation  of  section  112  standards  that 
are  unchanged  from  federal  standards  as 
promulgated. 

hi  a  letter  dated  July  12, 1995.  NDEP 
requested  that  EPA  approve,  in 
conjunction  with  the  title  V  approval 
action,  NDEP's  program  for  receiving 
delegation  of  unchanged  section  112  ' 
standards  as  they  apply  to  noimiajor 
sources.  Therefore,  today's  proposed 
approval  under  section  112(1)(5)  and  40 
CFR  section  63.91  of  NDEP's  program 
for  delegation  extends  to  non-part  70 
sources  as  well  as  part  7(5  sources.  (See 
July  12,  1995  letter  from  Jolaine 
Johnson,  Chief,  Bureau  of  Air  QuaUty. 
NDEP  to  Debbie  Jordan.  Chief. 
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Operating  Permits  Section,  EPA  Region 
DC.) 

NDEP  has  informed  EPA  that  it 
intends  to  obtain  the  regulatory 
authority  necessary  to  accept  delegation 
of  section  112  standards  (existing  {md 
futiu«)  by  incorporating  section  112 
standards  into  the  Nevada 
Administrative  Code  by  reference  to  the 
federal  regulations.  The  details  of  this 
delegation  mechanism  will  be  set  forth 
in  an  Implementation  Agreement 
between  NDEP  and  EPA. 

m.  Administrative  Requirements 

A.  Request  for  Public  Comments 

The  EPA  is  requesting  conunents  on 
all  aspects  of  this  proposed  interim 
approval.  Copies  of  NDEP's  submittal 
and  other  information  relied  upon  for 
the  proposed  interim  approval  are 
contained  in  a  docket  maintained  at  the 
EPA  Regional  Office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to,  or  otherwise 
considered  by.  EPA  in  the  development 
of  this  proposed  interim  approval.  The 
principal  purposes  of  the  docket  are: 

(1)  to  allow  interested  parties  a  means 
to  identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
approval  process,  and 

12)  to  serve  as  the  record  in  case  of 
judicial  review.  The  EPA  will  consider 
any  comments  received  by  September  6, 
1995. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

C.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
part  70.  Because  this  acUon  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entitles. 

D.  Unfunded  Mandates  Act 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
intalaw  on  March  22. 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  milUon  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 


statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  approval  action  promulgated 
today  does  nojt  Include  a  federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
state,  local,  or  tribal  govenunents  in  the 
aggregate,  or  to  the  private  sector.  This 
federal  action  approves  pre-existing 
requirements  imder  state  law,  and 
imposes  no  new  federal  requirements. 
Accordingly,  no  additional  costs  to 
state,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  fixim  this 
action. 

List  of  Sub)ects  in  40  CFR  Part  70 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Environmental  protection, 
Intergovenmiental  relations.  Operating 
permits,  and  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  July  28. 1995. 
Nora  L.  McGee, 

Acting  Regional  Administrator. 

(FR  Doc.  95-19402  Filed  8-4-95;  8:45  am) 

BILUNG  CODE  6SaO-60-P 


40  CFR  Parts  433, 438  and  464 

IFRL-6271-8J 

RIN2040-AB79 

Comment  Period  Extension  on 
Proposed  Rulemaking  for  the  Metal 
Products  and  Machinery  Phase  i  Point 
Source  Category 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  comment  period 

extension. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  aimouncing 
an  extension  of  the  comment  period  for 
the  proposed  regulations.  The  proposed 
pretreatment  standards  and  effluent 
Umitations  guidelines  were  published  in 
the  Federal  Register  on  May  30, 1995 
(60  FR  28210). 

DATES:  The  original  date  for  submission 
of  written  comments  on  the  proposed 
regulations  was  August  28, 1995.  This 
date  is  being  changed  to  October  27, 
1995. 

ADDRESSES:  Comments  should  be 
submitted  to  Mr.  Steven  Ceil  at  U.S. 
Environmental  Protection  Agency  by 
mall  at  U.S.  EPA,  Engineering  and 
Analysis  Division  (Mail  Code  4303), 


Office  of  Science  and  Technology,  401 
M.  Street  SW..  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Cell,  (202)  260-9817. 
SUPPLEMENTARY  INFORMATION:  The 
extended  comment  period  for  the 
proposed  rulemaking  now  ends  on 
October  27, 1995.  All  written  comments 
submitted  in  accordance  with  the 
instructions  in  the  Notice  of  Proposed 
Rulemaking  will  be  incorporated  into 
the  Record  and  considered  before 
promulgation  of  the  final  rule. 

Dated:  )uly  28, 1995. 
Robert  Perciasepe, 

Assistant  Administrator,  Office  of  Water. 
[FR  Doc.  95-19252  Filed  8-4-95;  8:45  am] 
BiLLMQ  CODE  aeao-ao-^ 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  12  and  16 
[CGD  93-051] 

Proof  of  Commitment  To  Employ 
At>oard  U.S.  Merchant  Vessels 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  meeting;  request  for 

comments. 

summary:  The  Coast  Guard  is 
scheduling  a  public  meeting  to  discuss 
proof  of  commitment  to  employ  aboard 
U.S.  merchant  vessels.  The  purpose  of 
the  meeting  is  to  receive  feedback  on 
how  the  eliiiilnatlon  of  the  letter  of 
commitment  is  afi'ectlng  the  maritime 
industry.  Until  June  1994,  a  letter  of 
commitment  (proof  of  commitment)  for 
employment  aboard  a  U.S.  merchant 
vessel  was  required  for  an  applicant  to 
receive  an  original,  entry  level  merchant 
mariner's  docimient  to  ensure  that  the 
applicant  intended  to  work  in  the 
maritime  industry.  With  no  other 
criteria  to  obtain  a  merchant  mariner's 
document,  the  Coast  Guard  determined 
in  1937  that  the  letter  of  commitment 
was  necessary  to  deter  persons  from 
obtaining  the  card  for  identification 
purposes  only.  In  recent  years  the  Coast 
Guard  recognized  that  the  letter  of 
commitment  placed  the  mariner  in  the 
awkward  situation  of  being  told  by  a 
company  or  union  that  they  could  not 
work  without  a  merchant  mariner's 
docimient,  sending  the  applicant  to  the 
Coast  Guard  for  the  document,  and  the 
Coast  Guard  could  not  issue  the 
document  without  the  company  or 
imlon  issuing  a  letter  of  commitment. 
With  the  advent  of  user  fees  and 
chemical  testing  requirements  to  obtain 
a  merchant  mariner's  document,  the 
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Coast  Guard  determined  that  the  letter 
of  commitment  was  no  longer  a  valid 
requirement. 

DATES:  The  meeting  will  be  held 
September  5, 1995  from  10  a.m.  to  12 
p.m.  Written  material  must  be  received 
not  later  than  September  30, 1995. 

ADDRESSES:  The  meeting  will  be  held  in 
room  2415,  Coast  Guard  Headquarters, 
2100  Second  Street  SW.,  Washington, 
DC  20593-0001.  Written  comments  may 
be  mailed  to  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA),  U.S. 
Coast  Guard,  2100  Second  Street  SW., 
Washington,  DC  20593-0001,  or  may  be 
delivered  to  room  3406  at  the  same 
address  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  will  become  part  of 
this  docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 
Coast  Guard  Headquarters,  between  8 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Justine  Bunnell.  Marine  Personnel 
Division  (NMC-4),  National  Maritime 
Center,  4200  Wilson  Blvd.,  Suite  510, 
Arlington,  VA  22203-1804,  telephone 
(703)  235-1951. 

SUPPLEMENTARY  INFORMATION:  On 
December  6. 1993,  the  Coast  Guard 
published  a  Notice  of  Proposed 
Rulemaking  entitled  "Proof  of 
Commitment  to  Employ  Aboard  U.S. 
Merchant  Vessels"  in  the  Federal 
Register  (58  FR  64278),  to  amend  the 
regulations  covering  applicants  for 
merchant  mariner's  documents  to 
ehminate  the  requirement  that  the 
applicant  provide  proof  of  a 
commitment  of  employment  as  a 
member  of  a  crew  of  a  United  States 
merchant  vessel.  The  comment  period 
ended  on  February  4, 1994.  The  Coast 
Guard  received  four  favorable  comments 
and  no  imfavorable  comments.  It 
published  a  final  rule  on  June  8,  1994, 
(59  FR  28791),  which  became  effective 
on  July  5. 1994.  The  Coast  Guard  is 
interested  in  how  the  eUmination  of  the 
requirement  for  a  letter  of  commitment 
to  employ  is  affecting  the  maritime 
industry,  shipping  companies  and 
mariners.  To  determine  the  impact,  the 
Coast  Guard  invites  comments  on  the 
positive  or  negative  effects  of  the 
elimination  of  a  letter  of  commitment. 
The  Coast  Guard  will  evaluate  all 
comments  to  determine  if  the  regulation 
will  remain  in  effect  or  if  it  is 
appropriate  to  reinstitute  the 
requirement  for  a  letter  of  commitment 
to  employ.  Maritime  imions,  shipping 
companies,  and  mariners  or  mariners' 
representatives  are  encouraged  to  attend 
the  public  meeting. 


Attendance  is  open  to  the  public. 
With  advance  notice,  and  as  time 
permits,  members  of  the  public  may 
make  oral  presentations  during  the 
meeting.  Persons  wishing  to  make  oral 
presentations  should  notify  the  person 
hsted  above  under  FOR  FURTHER 
INFORMATION  CONTACT  no  later  than  the 
day  before  the  meeting.  Written  material 
may  be  submitted  prior  to,  during,  or 
after  the  meeting. 

Dated:  July  28, 1995. 
Joseph  J.  Angelo, 

Acting  Chief,  Office  of  Marine  Safety,  Security 

and  Environmental  Protection. 

(FR  Doc.  95-19349  Filed  8-4-95;  8:45  am] 

BIUJNC  CODE  4910-14-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  95-127,  RM-8676] 

Radio  Broadcasting  Services;  Ore 
Valley,  AZ 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  dociunent  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Rita  Bonilla,  seeking 
the  allotment  of  Channel  277 A  to  Oro 
Valley,  Arizona,  as  that  community's 
second  local  FM  service.  Coordinates  for 
this  proposal  are  32-26-45  and  111-02- 
54.  Oro  Valley  is  located  within  320 
kilometers  (199  miles)  of  the  United 
States-Mexico  border,  and  therefore,  the 
Commission  must  obtain  concurrence  of 
the  Mexican  government  to  this 
proposal. 

DATES:  Comments  must  be  filed  on  or 
before  September  25, 1995,  and  reply 
comments  on  or  l)efore  October  10, 
1995. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Robert 
Lewis  Thompson,  Esq.,  Taylor, 
Thiemann  &  Aitken.  908  King  Street, 
Suite  300,  Alexandria,  VA  22314. 
FOR  FURTHER  INFORMATION  CONTACT:- 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
95-127,  adopted  July  27, 1995,  and 
released  August  2, 1995.  The  full  text  of 
this  Commission  decision  is  available 


for  insp>ection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  Intemational 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  fi'om  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Ckimmission. 

Douglas  W.  Webbink, 

Chief  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

[FR  Doc.  95-19364  Filed  8-4-95;  8:45  am] 

BHJJNO  COOE  6712-01-F 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  209.  216. 217,  246.  and 
252 

PFARS  Case  9S-D702] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Contract 
Awrard  (Proposed) 

agency:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
comment. 

SUMMARY:  This  proposed  rule  is  issued 
pursuant  to  the  Federal  Acquisition 
Streamlining  Act  of  1994  ("the  Act"). 
The  Director  of  Defense  Procurement  is 
proposing  to  amend  the  Defense  Federal 
Acquisition  Regulation  Supplement 
concerning  contractor  qualifications, 
special  contracting  methods,  and  quality 
assurance  as  a  result  of  changes  made  to 
Title  10  U.S.C.  by  Sections  1505,  2401. 
and  2402  of  the  Act. 
DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  shown  below  on  or  before 
October  6, 1995,  to  be  considered  in  the 
formulation  of  a  final  rule. 


Federal  Register  /  Vol.  60,  No.  151  /  Monday,  August  7,  1995  /  Proposed  Rules 


40147 


ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council, 
PDUSD(A&T)DP(DAR),  IMD  3D139, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telefax  number  (703)  602- 
0350.  Please  cite  DEARS  Case  95-D702 
in  all  correspondence  related  to  this 
issue. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Melissa  D.Rider,  DEARS  FASTA 
Implementation  Secretariat,  at  (703) 
614-1634.  Please  cite  DEARS  case  95- 
D702. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

l^e  Federal  Acquisition  Streamlining 
Act  of  1994,  Pub.  L.  103-355  ("the 
Act"),  dated  October  13, 1994.  provides 
authorities  that  streamline  the 
acquisition  process  and  minimize 
burdensome  govenunent-imique 
requirements.  Major  changes  that  can  be 
expiected  in  the  acquisition  process  as  a 
result  of  the  Act's  implementation 
include  changes  in  the  areas  of 
Commercial  Item  Acquisition. 
Simplified  Acquisition  Procedures,  the 
Trutn  in  Negotiations  Act,  and 
introduction  of  the  Federal  Acquisition 
Computer  Network  (FACNET). 

DFARS  Case  95-D702  addresses  five 
defense-unique  sections  of  the  Act: 
Section  1505,  Restrictions  on 
Undefinitized  Contractual  Actions; 
Section  2401.  Clarification  of  Provision 
Relating  to  Quality  Control  of  Certain 
Spare  Paris;  Section  2402,  Contractor 
Guarantees  Regarding  Weapons 
Systems;  Section  3061,  Regulations  on 
Procurement,  Production,  Warehousing, 
and  Supply  Distribution  Fimctions;  and 
Section  10004,  Data  Collection  Through 
the  Federal  Prociu«ment  Data  System.  A 
discussion  of  the  changes  associated 
with  each  section  follows: 

Section  1505,  Restrictions  on 
Undefinitized  Contractual  Actions — 
Subsection  1505(a)  of  the  Act  requires 
that  the  limitation  on  expenditures  be 
changed  to  reflect  limitations  on 
obligations,  for  imderfinitized 
contractual  actions  (UCAs).  This  was 
done  because  the  Government  cannot 
control  when  funds  are  expended  by  the 
contractor  but  can  control  when  funds 
are  obligated  on  a  contract.  Subsection 
1505(b)  of  the  Act  allows  the  head  of 
agency  to  waive  the  UCA  restrictions,  if 
necessary  to  support  a  contingency 
operation.  DEARS  changes  resulting 
from  Subsections  1505  (a)  and  (b)  were 
published  as  Item  IX  of  Defense 
Acquisition  Circular  91-7  (60  FR  29491) 
on  June  5, 1995.  Therefore,  this 
proposed  rule  contains  no  DFARS 
chai^ges  to  implement  Subsections  1505 


(a)  and  (b).  Subsection  1505(c)  of  the 
Act  exempts  contracts  within  the 
simplified  acquisition  threshold  from 
UCA  restrictions.  This  proposed  rule 
implements  Subsection  1505(c)  at 
DFARS  217.7402(b).  The  proposed  rule 
also  changes  other  portions  of  DEARS 
Parts  216  and  217  to  consolidate 
requirements  involving  UCAs.  A  new 
DFARS  clause,  modeled  on  the  clause  at 
EAR  52.216-25.  Contract  Definitization. 
is  proposed  to  provide  a  standard  clause 
for  DoD  use  in  all  UCAs. 

Section  2401.  Clarification  of 
Provision  Relating  to  Qualify  Control  of 
Certain  Spare  Parts — This  Section  of  the 
Act  requires  that  the  DoD  qualification 
reqxiirements  that  were  used  to  qualify 
an  original  production  part  be  used  on 
all  subsequent  acquisitions  of  that  part 
unless  the  Secretary  determines  in 
writing  that  other  sufficiently  similar 
requirements  exist  that  should  be  used 
instead,  or  that  the  original 
requirements  were  unnecessary.  The 
proposed  rule  amends  DFARS  Subpart 
209.2,  Qualification  Requirements,  to 
add  this  requirement,  but  allows  the 
requiring  activity  to  make  the 
determination.  "This  is  consistent  with 
the  approval  levels  cited  in  other  on- 
.  going' FAR  cases  on  specifications  and 
standards  and  qualification 
requirements  (QPL/QSL)  and  supports, 
in  general,  the  empowerment  of  lower 
echelons  of  the  acquisition  workforce, 
when  and  where  appropriate  (in  this 
case  the  requiring  activity). 

Section  2402,  Contractor  Guarantees 
Regarding  Weapons  Systems — ^This 
Section  of  the  Act  requires  that 
acquisition  regulations  be  modified  to 
include  guidelines  for  negotiating 
reasonable,  cost  effective  contractor 
guarantees, procedures  for  administering 
such  guarantees,  and  guidelines  for 
determining  when  waivers  of 
requirements  for  warranties  are 
appropriate.  The  proposed  rule  adds 
language  at  DFARS  246.770-2(b)  that 
discusses  the  logical  process  of 
constructing  a  rational  warranty  for  a 
weapon  system.  The  coverage  provides 
the  reader  with  a  good  source  of 
detailed  information — the  DSMC 
Warranty  Guidebook.  The  proposed  rule 
balances  the  need  for  specific  guidance 
with  the  need  to  minimize  DEARS 
coverage.  This  Section  of  the  Act  also 
eliminated  Congressional  reporting 
requirements  for  other  than  major 
weapon  systems.  Therefore,  minor 
changes  have  been  made  at  DEARS 
246.770-8  to  delete  language  pertaining 
to  reporting  requirements.  The  title  of 
the  Under  Secretary  of  Defense 
(Acquisition  and  Technology)  has  been 
corrected  at  DFARS  246.770-8(a). 


Section  3061,  Regulations  on 
Prociuement,  Production,  Warehousing, 
and  Supply  Distribution  Fimctions — 
This  section  of  the  Act  amends  10 
U.S.C.  2202  to  vest  the  Secretary  of 
Defense  with  the  authority  to  prescribe 
regulations  governing  the  performance 
within  DoD  of  procurement,  production, 
warehousing,  and  supply  distribution, 
and  related  functions.  Given  that 
existing  EAR  coverage  of  Subpart  1.3 
already  vests  the  Secretary  of  Defense 
with  this  authority,  especially  when  one 
considers  that  5  U.S.C.  allows  agency 
heads,  such  as  the  Secretary  of  Defense, 
to  structure  the  internal  administrative 
procedvires  of  his/her  agency  to  support, 
among  other  things,  the  proauement 
process,  no  DFARS  change  has  been 
made  to  implement  this  Section  of  the 
Act. 

Section  10004,  Data  Collection 
Through  the  Federal  Procurement  Data 
System.  No  changes  are  proposed  to 
implement  this  Section  of  the  Act  in  the 
DEARS.  EAR  changes  associated  with 
this  Section  were  included  in  EAR  Case 
94-701,  which  was  published  as  a 
proposed  rule  on  January  9, 1995  (60  FR 
2472). 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibihty  Act,  5  U.S.C.  601,  et  seq.. 
because:  the  new  section  at  DFARS 
209.206-70  pertains  to  internal 
Government  procedures  for  determining 
qualification  requirements;  the  revisions 
to  DEARS  Parts  216  and  217  and  the 
new  contract  clause  merely  consolidate 
and  standardize  existing  requirements 
pertaining  to  underfinitized  contract 
actions;  and  the  revisions  to  DEARS 
246.770  pertain  to  internal  Government 
considerations  regarding  to  use  of 
warranties.  An  initial  regulatory 
flexibility  analysis  has  therefore  not 
been  performed.  Comments  from  small 
entities  concerning  the  affected  DFARS 
subparts  will  be  considered  in 
accordance  with  Section  610  of  the  Act. 
Such  conunents  must  be  submitted 
separately  and  cite  DFARS  Case  95- 
D702  in  correspondence. 

C.  The  Paperwork  Redaction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  rule 
wrill  not  impose  any  additional  reporting 
or  record  keeping  requirements  that 
require  Office  of  Management  and 
Budget  approval  under  44  U.S.C.  3501, 
et  seq. 
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List  of  Subjects  in  48  CFR  Parts  200, 
216,  217,  246,  and  252 

Government  procurement. 
Michele  P.  Petenon, 

Executive  Editor,  Defense  Acquisition 
Reflations  Council. 

Therefore,  48  CFR  209,  216.  217,  246. 
and  252  are  proposed  to  be  amended  as 
follows: 

PART  209-CONTRACTOR 
CMJAUFICATIONS 

1.  The  authority  citation  for  48  CFR 
Parts  209.  216.  217.  246.  and  252  is 
revised  to  read  as  follows: 

Authority:  41  U.S.C  421  and  48  CFR 
Chapter  1. 

2.  Section  209.206-70  is  added  to 
read  as  follows: 

209.206-70    Quality  control  of  critical 
aircraft  and  ship  spare  parts. 

In  accordance  with  10  U.S.C.  2383.  a 
contractor  supplying  any  spare  or  repair 
part,  that  is  critical  to  the  operation  of 
an  aircraft  or  ship,  is  required  to  provide 
a  part  that  meets  all  appropriate 
qualification  and  quality  requirements 
as  may  be  specified  in  the  solicitation 
and  made  available  to  prospective 
offerors.  The  quahfication  requirements 
shall  be  identical  to  the  DoD 
qualification  requirements  that  were 
used  to  quaUfy  the  original  production 
part,  unless  it  is  determined  by  the  head 
of  the  requiring  activity,  in  writing, 
that— 

(a)  There  are  other  requirements 
sufficiently  similar  to  those 
requirements  that  should  be  used 
instead;  or 

(b)  Any  or  all  such  requirements  are 
unnecessary. 

PART  216-TYPES  OF  CONTRACTS 

3.  Section  216.603-4  is  revised  to  read 
as  follows: 

216.603-4    Contract  clauses. 

(b)(2)  See  217.7405(a)  for  additional 
guidance  regarding  use  of  the  clause  at 
FAR  52.216-24,  Limitation  of 
Government  Liabibty. 

(3)  Use  the  clause  at  252.217-XXXX. 
Contract  Definitization,  in  accordance 
with  its  prescription  at  217.7405(b). 
instead  of  the  clause  at  FAR  52.216-25. 
Contract  Definitization. 

4.  Section  216.703  is  amended  by 
revising  paragraph  (c)  toTead  as  follows: 

216.703    Basic  ordering  agreements. 

(c)  Limitations.  The  period  during 
which  orders  may  be  placed  against  a 
basic  ordering  agreement  may  not 
exceed  three  years.  The  contracting 
officer,  with  the  approval  of  the  chief  of 


the  contracting  office,  may  grant 
extensions  for  up  to  two  years.  No  single 
extension  shall  exceed  one  year.  See 
subpart  217.74  for  additional  limitations 
on  the  use  of  undefinitized  orders  under 
basic  ordering  agreements. 


PART  217— SPECIAL  CONTRACTING 
METHODS 

5.  Section  217.202  is  amended  by 
adding  paragraph  (3)  to  read  as  follows: 

217.202    Use  of  options. 

*  »        *        *        • 

(3)  See  subpart  217.74  for  limitations 
on  the  use  of  undefinitized  options. 

6.  Section  217.7402  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

217.7402    Exceptions. 

*  *         *        •        • 

(b)  Purchases  at  or  below  the 
simplified  acquisition  threshold: 


217.7404-3    [AnMnded] 

7.  Section  217.7404-3  is  amended  in 
the  introductory  text  of  paragraph  (a)  by 
revising  the  word  "earUest"  to  read 
"earlier." 

8.  Section  217.7405  is  revised  to' read 
as  follows: 

§217.7406    Contract  clauses. 

(a)  Use  the  clause  at  FAR  52.216-24. 
Limitation  of  Government  Liability,  in 
all  UCAs,  solicitations  associated  with 
UCAs.  basic  ordering  agreements, 
indefinite  deUvery  contracts,  and  any 
other  type  of  contract  providing  for  die 
use  of  UCAs. 

(b)  Use  the  clause  at  DFARS  252.217- 
XXXX,  Contract  Definitization,  in  all 
UCAs,  solicitations  associated  with 
UCAs,  basic  ordering  agreements, 
indefinite  deUvery  contracts,  and  any 
other  type  of  contract  providing  for  the 
use  of  UCAs.  Insert  the  applicable 
information  in  paragraphs  (a),  (b),  and 
(d)  of  the  clause.  If,  at  the  time  of 
entering  into  the  UCA,  the  contracting 
officer  knows  that  the  definitive 
contract  action  will  be  based  on 
adequate  price  competition  or  otherwise 
will  meet  the  criteria  of  FAR  15.804-3 
for  not  requiring  submission  of  cost  or 
pricing  data,  the  words  "and  cost  or 
pricing  data"  may  be  deleted  from 
paragraph  (a)  of  die  clause. 

PART  246— QUALITY  ASSURANCE 

9.  Section  246.770-2  is  amended  by 
redesignating  paragraphs  (b)  and  (c)  as 
(c)  and  (d),  respectively,  by  adding  a 
new  paragraph  (b),  and  by  revising 
newly  designated  paragraph  (c)  to  read 
as  follows: 


246.770-2    Policy. 

»         •         *         *         » 

(b)  Contracting  officers  and  program 
managers  shall  consider  the  following 
when  developing  and  negotiating 
weapon  system  warranty  provisions: 

(1)  Warranties  may  not  be  appropriate 
in  all  situations,  and  a  waiver  should  be 
sought  if  a  warranty  would  not  be  cost- 
effective  or  would  otherwise  be 
inconsistent  with  the  national  defense. 
In  drafting  warranty  provisions,  the 
drafters  must  ensure  they  understand 
the  plaimed  operational,  maintenance, 
and  supply  concepts  of  the  weapon 
system  to  be  fielded,  and  jnust  structure 
a  wfirranty  that  matches  those  concepts. 
A  warranty  plan  should  be  prepared  in 
consonance  with  development  of  the 
warranty  provisions  early  in  the  weapon 
system's  life  cycle.  The  plan  should 
contain  program  warranty  strategy, 
terms  of  the  warranty,  administration 
and  enforcement  requirements,  and 
should  be  coordinated  with  the  user  and 
support  activities. 

(2)  A  cost/benefit  analysis  must  be 
accomplished  in  support  of  each 
warranty  (see  246.770-7).  The  cost/ 
benefit  analysis  compares  all  costs 
associated  with  the  warranty  to  the 
expected  benefits.  An  estimate  shall  be 
made  of  the  likelihood  of  defects  and 
the  estimated  cost  of  correcting  such 
defects.  Also,  if  substantive  changes  are 
required  to  the  planned  operational, 
maintenance,  or  supply  concepts,  any 
increased  costs  should  be  weighed 
against  the  expected  benefits  in 
deciding  whether  a  warranty  is  cost- 
effective. 

(3)  The  Warranty  Guidebook  prepared 
by  the  Defense  Systems  Management 
College,  Fort  Belvoir,  VA  22060-5426,  is 
a  valuable  reference  that  can  assist  in 
the  development,  negotiation,  and 
administration  of  an  effective  weapon 
system  warranty. 

(c)  Contracting  officers  may  require 
warranties  that  provide  greater  coverage 
and  remedies  than  specified  in 
paragraph  (a)  of  this  subsection. 

la  Section  246.770-8  is  amended  by 
removing  paragraph  (b)(2),  redesignating 
paragraph  (b)(3)  as  (b)(2),  and  revising 
the  introductory  texts  of  paragraphs  (a), 
(c),  and  (c)(2)  to  read  as  follows: 

246.770-8    Waiver  and  notification 
procedures. 

(a)  The  Secretary  of  Defense  has 
delegated  waiver  authority  within  the 
limits  specified  in  10  U.S.C.  2403.  The 
waiving  authority  for  the  defense 
agencies  is  the  Under  Secretary  of 
Defense  (Acquisition  and  Technology). 
Submit  defense  agency  waiver  requests 
to  the  Director,  Defense  Procurement, 
for  processing.  The  waiving  authority 


for  the  military  department  is  the 
Secretary  of  the  department  with 
authority  to  redelegate  no  lower  than  an 
Assistant  Secretary.  The  waiving 
authority  may  waive  one  or  more  of  the 
weapons  system  warranties  required  by 
246.770-2  if— 

*  »        •        •        * 

(c)  Departments  and  agencies  shall 
issue  procedures  for  processing  waivers 
and  notifications  to  Congress. 

•  *        •        *        * 

(2)  Notifications  shall  include — 


PART  252— CONTRACT  CLAUSES 

252.217-7027    [Removed] 

11.  Section  252.217-7027  is  removed. 

12.  Section  252.217-XXXX  is  added 
to  read  as  follows: 

252.217^CXXX    Contract  Definitization. 

As  prescribed  in  217.7405(b),  use  the 
following  clause: 
Contract  ]3efimtization  (XXX  XXXX) 

(a)  A  (insert  specific  type  of  contract 
action]  is  contemplated.  The  Contractor 
agrees  to  begin  promptly  negotiating  with  the 
Contracting  Officer  the  terms  of  a  definitive 
contract  that  will  include  (1)  all  clauses 
required  by  the  Federal  Acquisition 
Regulation  (FAR)  on  the  date  of  execution  of 
the  undefinitized  contract  action.  (2)  all 
clauses  required  by  law  on  the  date  of 
execution  of  the  definitive  contract  action, 
and  (3)  any  other  mutually  agreeable  clauses, 
terms,  and  conditions.  The  Contractor  agrees 
to  submit  a  (insert  type  of  proposal;  e.g., 
fixed-priced  or  cost-and-fee)  proposal  and 
cost  or  pricing  data  supporting  its  proposal. 

(b)  The  schedule  for  definitizing  this 
contract  action  is  as  follows  {insert  target 
date  for  definitization  of  the  contract  action 
and  dates  for  submission  of  proposal, 
beginning  of  negotiations,  and,  if 
appropriate,  submission  of  the  make-or-buy 
and  subcontracting  plans  and  cost  or  pricing 
data): 


(c)  If  agreement  on  a  definitive  contract 
action  to  supersede  this  undefinitized 
contract  action  is  not  reached  by  the  target 
date  in  paragraph  (b)  of  this  clause,  or  within 
any  extension  of  it  granted  by  the  Contracting 
Officer,  the  Contracting  Officer  may.  with  the 
approval  of  the  head  of  the  contracting 
activity,  determine  a  reasonable  price  or  fee 
in  accordance  with  subf>art  15.8  and  part  31 
of  the  FAR,  subject  to  Contractor  appeal  as 
provided  in  the  Disputes  clause.  In  any 
event,  the  Contractor  shall  proceed  with 
completion  of  the  contract,  subject  only  to 
the  Limitation  of  Government  Liability 
clause. 

(1)  After  the  Contracting  Officer's 
determination  of  price  or  fee,  the  contract 
shall  be  governed  by — 


(i)  All  clauses  required  by  the  FAR  on  the 
date  of  execution  of  this  undefinitized 
contract  action  for  either  fixed-price  or  cost- 
reimbursement  contracts,  as  determined  by 
the  Contracting  Officer  under  this  paragraph 
(c); 

(ii)  All  clauses  required  by  law  as  of  the 
date  of  the  Contracting  Officer's 
determination;  and  ' 

(iii)  Any  other  clauses,  terms,  and 
conditions  mutually  agreed  upon. 

(2)  To  the  extent  consistent  with 
subpmragraph  (c)(1)  of  this  clause,  all  clauses, 
terms,  and  conditions  including  included  in 
this  undefinitized  contract  action  shall 
continue  in  effect,  except  those  that  by  their 
nature  apply  only  to  an  undefinitized 
contract  action. 

(d)  The  definitive  contract  resulting  horn 
this  undefinitized  contract  action  will 
include  a  negotiated  (insert  "cost/price 
ceiling  "  or  "firm-fixed  price")  in  no  event  to 
exceed  [insert  the  not-to-exceed  amount]. 

(End  of  Clause) 

[FR  Doc.  95-19318  Filed  8-4-95;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Servica 

50  CFR  Part  17  ' 

Endangered  and  Threatened  WildHfe 
and  Plants;  9M}a^  Finding  for  a 
Petition  To  List  the  Eagle  Lake 
Rainbow  Trout  and  Designate  Critical 
Habitat 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  90-day  petition 

finding. 

summary:  The  Fish  and  Wildlife  Service 
(Service)  annoimces  the  90-day  finding 
on  a  petition  to  list  the  Eagle  Lake 
rainbow  trout  (Oncorhynchus  mykiss 
aquilarum)  under  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended. 
The  Service  finds  that  the  petition  did 
not  present  substantial  information 
indicating  that  the  petitioned  actions 
may  be  warranted. 

DATES:  The  finding  announced  in  this 
document  was  made  on  July  25, 1995. 
ADDRESSES:  Information,  data, 
comments,  or  questions  concerning  this 
finding  should  be  submitted  to  the  U.S. 
Fish  and  Wildlife  Service,  2800  Cottage 
Way,  Room  E-1803,  Sacramento, 
California  9582 5-1 846..  The  petition, 
petition  finding,  supporting  data,  and 
comments  are«vailable  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Windham,^taff  biologist,  at  the 


above  address  or  telephone  916-979- 
2725. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1533  et  seq.)  (Act),  requires  that 
the  Service  make  a  finding  on  whether 
a  petitioa  to  hst,  delist,  or  reclassify  a 
species  presents  si^stantial  scientific  or 
commercial  information  to  indicate  that . 
the  petitioned  action  may  be  warranted. 
This  finding  is  to  be  based  on  all 
information  available  to  the  Service  at 
the  time  the  finding  is  made.  To  the 
maximiun  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
the  date  the  petition  was  received,  and 
the  finding  is  to  be  published  promptly 
in  the  Federal  Register.  If  the  finding  is 
that  substantial  information  was 
presented,  the  Service  also  is  required  to 
commence  a  review  of  the  status  of  the 
species. 

The  Service  has  made  a  90-day 
finding  on  a  petition  to  Ust  the  Eagle 
Lake  rainbow  trout  [Oncorhynchus 
mykiss  aquilarum).  The  petition,  dated 
April  25, 1994,  was  submitted  by  John 
F.  Bosta,  of  Susanville,  California,  and 
was  received  by  the  Service  on  April  28, 
1994.  The  petition  requested  the  Eagle 
Lake  rainbow  trout  be  listed  as 
threatened  or  endangered,  that  critical 
habitat  be  designated,  and  that  a 
recovery  plan  be  developed.  The 
petitioner  provided  some  Ufe  history 
information  for  the  Eagle  Lake  rainbow 
trout  and  material  related  to  the  fish 
passage  problems,  habitat  degradation, 
and  lack  of  natiual  reproduction. 
Recommendations  for  correcting  habitat 
problems  were  included  with^  the 
petition. 

The  Eagle  Lake  rainbow  trout  is  a 
species  of  concern  to  the  Service 
(November  15. 1994;  59  FR  58982). 
Such  taxa  are  typically  those  for  which 
some  information  indicates  threats  to 
the  species  exit  but  sufficient 
information  on  biological  vidnerability 
and  threats  is  not  currently  available 
indicating  that  listing  as  endangered  or 
threatened  is  warranted. 

Eagle  Lake  rainbow  trout  are  endemic 
to  Eagle  Lake,  Lassen  County, 
California.  Although  they  have  been 
planted  in  numerous  waters,  no  knov«i 
self-sustaining  populations  of 
genetically  pure  Eagle  Lake  rainbow 
trout  in  waters  exist  outside  of  its  native 
habitat.  With  the  annual  stocking  of 
200,000  Eagle  Lake  trout,  the  subspecies 
has  been  sustained  almost  entirely  by 
California  Department  of  Fish  and 
Game's  hatchery  production  since  1950. 
The  petition  and  referenced  literature 
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describe  the  lack  of  natural 
reproduction  as  the  most  serious 
concern  for  the  long-term  survival  of 
Eagle  Lake  rainbow  trout.  Ehie  to 
passage  barriers  and  habitat  degradation 
in  Pine  Creek  (the  only  major  tributary 
for  spawning),  no  significant  natiu^ 
reproduction  of  Eagle  Lake  rainbow 
trout  has  occurred  for  over  40  years. 
Though  efforts  by  the  Forest  Service  to 
improve  fish  passage  and  riparian 
habitat  may  not  be  completed  for  5 
years,  these  efforts  to  restore  natural 
spawning  in  Pine  Creek  are  now 
underway. 

In  making  a  finding  as  to  whether  a 
petition  presents  substantial  commercial 
and  scientific  information  to  indicate 
the  petitioned  action  may  be  warranted, 
the  Service  must  consider  whether  the 
petition  is  accompanied  by  a  detailed 
narrative  justification  [50  CFR  §  424.14 
(b](2)(ii)].  The  regulations  require  the 
Service  to  "consider  whether  such 
petition  •  •  *  (p|rovides  information 
regarding  the  status  of  the  species  over 
all  or  a  significant  portion  of  its  range" 
[50  CFR  §424.14  (b)(2)(iii)],  including 
airrent  distributional  and  threat 
information.  Furthermore,  the  Service  is 
required  to  "consider  whether  such 
petition  *  •  *  [ijs  accompanied  by 
appropriate  supporting  documentation 
in  the  form  of  bibliographic  references, 
reprints  of  pertinent  publications, 
copies  of  reports  or  letters  from 
authorities,  and  maps"  [50  CFR  §424.14 
(b)(2)(iv)]. 

Despite  the  limited  distribution  of  the 
Eagle  Lake  trout,  the  petition  included 
insufficient  information  regarding 
present  fish  popiilation  numbers  and 
trends.  In  addition,  the  petition  failed  to 
provide  substantial  threat  data 
concerning  projected  and  ongoing 
management  considerations  with 
respect  to  the  existing  popular  sport 
fishery  and  the  stocking  program  for  the 
trout.  The  petition  also  did  not  address 
the  extent  to  which  threats  have  been 
lessened  by  the  significant  recovery 
efforts  now  underway.  More 
importantly,  the  future  status  of  the 
subspecies  may  improve  because  of  the 
significant  recovery  efforts  now 
underway  and  the  ongoing  stocking 
program.  Therefore,  the  Service  finds 
that  the  petition  does  not  present 
substantial  information  indicating  that 
the  listing  of  the  Eagle  Lake  rainbow 
trout  may  be  warranted. 

The  Service  has  reviewed  the  petition, 
literature  cited  in  the  petition,  and  other 
literature  and  information  available  in 
the  Service's  files.  On  the  basis  of  the 
best  scientific  and  commercial 
information  available,  the  Service  finds 
the  petition  does  not  present  substantial 
inf(»mation  indicating  that  the 


petitioned  actions  may  be  warranted. 
The  Eagle  Lake  rainbow  trout  will 
remain  a  species  of  concern  to  the 
Service,  and  the  Service  will  continue  to 
seek  information  regarding  the  status  or 
threats  to  the  subspecies.  U  additional 
information  becomes  available  in  the 
future,  the  Service  may  reassess  the 
listing  priority  for  this  subspecies  or  the 
need  for  listing. 

The  petitioner  also  requested  that 
critical  habitat  be  designated  and  a 
recovery  plan  be  developed.  If  the 
Service  decides  in  the  futiire  to  propose 
the  fish  for  listing,  the  Service  will 
determine  whether  designation  of 
critical  habitat  is  prudent  at  the  time  a 
species  is  fisted  imder  the  Act.  Recovery 
planning  efforts  begin  once  a  species  is 
fisted. 

Author 

The  primary  author  of  this  dociunent 
is  Kevin  Stubbs,  Sacramento  Field 
Office  (see  ADDflESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.). 

Dated:  July  25, 1995. 
John  G.  Rogers, 

Director,  Fish  and  Wildlife  Service. 
[PR  Doc.  95-19353  FUed  8-4-95;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  638 

[DocKet  No.  950725190-6190-10;  U). 
062695A] 

RtN0648-AH71 

Coral  and  Coral  Reefs  of  the  Quif  of 
Mexico;  Amendment  3 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  Amendment  3  to  the 
Fishery  Management  Plan  for  Coral  and 
Coral  Reefs  of  the  Gulf  of  Mexico  (FMP). 
Amendment  3  would  prohibit  the  taking 
of  wild  five  rock  in  the  exclusive 
economic  zone  (EEZ)  of  the  Gulf  of 
Mexico  (Gulf)  off  Florida  north  and  west 
of  the  Levy /Dixie  Coimty  line;  remove 
the  prohibition  on  taking  wild  five  rock 
in  the  EEZ  by  chipping  between  the 
P4sco/Hemando  County  and  Levy /Dixie 
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County,  Florida  lines;  estabUsh  annual 
quotas  for  wild  five  rock  harvesting  for 
1995  and  1996  in  the  Gulf  EEZ;  and 
reduce  the  amount  of  substrate  that  may 
be  taken  with  allowable  octocorals  in 
the  Gulf  EEZ.  The  intended  effect  is  to 
protect  the  live  rock  resource  and 
fishery  habitat  in  the  Gulf  EEZ  and  to 
simpfify  the  regulations  implementing 
the  FMP. 

DATES:  Written  comments  must  be 
received  on  or  before  September  18, 
1995. 

ADDRESSES:  Comments  on  the  proposed 
rule  must  be  sent  to  the  Southeast 
Regional  Office.  NMFS,  9721  Executive 
Center  Drive  N.,  St.  Petersburg,  FL 
33702. 

Requests  for  copies  of  Amendment  3, 
which  includes  a  regulatory  impact 
review  and  an  environmental 
assessment,  or  for  copies  of  a  minority 
report  on  Amendment  3  by  two  Coimcil 
members,  should  be  sent  to  the  Gulf  of 
Mexico  Fishery  Management  Council. 
5401  W.  Keimedy  Boulevard,  Suite  331, 
Tampa,  FL  33609-2486,  FAX  813-225- 
7015. 

FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  Cranmore,  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  The  FMP 
was  prepared  by  the  Gulf  of  Mexico 
Fishery  Management  Council  (Council) 
and  is  implemented  through  regulations 
at  50  CFR  part  638  under  the  authority 
of  the  Magnuson  Fishery  Conservation 
and  Management  Act  (Magnuson  Act). 

Background 

Under  Amendment  2  to  the  FMP,  the 
harvest  of  wild  five  rock  in  the  Gulf  EEZ 
off  Florida  north  of  Monroe  County  is 
being  phased  out  and  the  taking  of  wild 
five  rock  elsewhere  in  the  Gulf  is 
prohibited.  Effective  January  1, 1997,  all 
wild  live  rock  harvests  are  prohibited  in 
the  Gulf  EEZ.  Amendment  2  also 
estabfished  certain  restrictions  on  wild 
five  rock  harvesting  and  possession, 
required  permits  and  reporting  during 
the  phase-out  period,  and  established  an 
aquacultured  five  rock  permit  system. 
The  intent  of  Amendment  2  was  to 
protect  an  essentially  nonrenewable 
resource  and  prevent  a  net  loss  of 
fishery  habitat.  Florida  has  the  only 
reported  five  rock  landings  from  the 
EEZ;  live  rock  harvesting  is  banned  in 
Florida  waters.  The  final  rule  to 
implement  Amendment  2  was 
pubfished  December  28, 1994  (59  FR 
66776). 

During  development  of  Amendment 
2,  the  Council  was  concerned  about  the 
continuing  effects  of  wild  five  rock 
harvesting  in  the  northern  Gulf, 
especially  the  Florida  Panhandle  area, 
lm:ause  live  rock  is  relatively  scarce  in 


these  areas.  Accordingly,  Amendment  2 
included  a  prohibition  on  taking  of  wild 
five  rock  by  chipping  north  of  the    . 
Pasco/Hemando  County,  Florida  line, 
but  allowed  harvest  of  loose,  rubble  rock 
in  the  EEZ  north  of  that  fine. 

Subsequent  testimony  by  local 
governments,  recreational  divers,  and 
environmental  groups  indicated  that  the 
measures  of  Amendment  2  were 
insufficient  to  protect  hard  bottom 
resources,  especially  north  and  west  of 
the  Levy/Dixie  Coimty  line,  where  the 
abundance  of  hard  bottom  resources 
declines  sharply. 

Amendment  3 

Amendment  3  proposes  the  following 
measures:  Prohibit  the  taking  of  wild 
five  rock  in  the  Gulf  EEZ  off  Florida 
north  and  west  pf  the  Levy/Dixie 
Coimty  line — the  Panhandle  area; 
remove  the  prohibition  on  taking  wild 
five  rock  by  chipping  between  the 
Pasco/Hemando  County  and  Levy /Dixie 
County,  Florida  fines;  estabfish  a 
500,000  lb  (226,796  kg)  annual  quota  for 
1995  and  1996  in  the  Gulf  EEZ  off 
Florida  north  of  Monroe  County  to  the 
Levy /Dixie  County  line,  which  is  the 
only  area  that  would  remain  open  to 
five  rock  harvesting  in  the  Gulf  EEZ; 
and  reduce  the  amount  of  substrate  that 
may  be  taken  at  the  base  of  an  allowable 
octocoral  in  the  Gulf  EEZ  from  3  inches 
(7.6  cm)  to  1  inch  (2.5  cm).  These 
measures  constitute  minor  changes  to 
the  management  regime  established  for 
five  rock  in  Amendment  2. 

Prohibiting  the  harvest  of  wild  live 
rock  off  the  Panhandle  area  would 
address  the  concerns  discussed  above 
regarding  relative  scarcity  of  the 
resource  in  that  area.  According  to 
testimony  received  by  the  Council,  this 
measure  would  benefit  reef  fish 
fishermen  and  recreational  divers  who 
depend  on  the  fishery  habitat  provided 
by  five  rock  resources  in  this  area. 

A  total  of  5  individuals  in  the 
Panhandle  area  are  eligible  for  vessel 
permits  to  take  wild  live  rock  until 
1997.  Closure  of  the  Panhandle  area  to 
commercial  harvesting  is  not  expected 
to  have  a  significant  adverse  impact  on 
the  live  rock  industry  because:  (1)  This 
area  accounts  for  a  relatively  small 
percentage  of  total  harvest;  (2)  eligible 
participants  can  relocate  operations  to 
areas  unaffected  by  this  closure;  and  (3) 
all  current  participants  will  have  to 
cease  wild  harvest  operations  by  1997, 
whether  or  not  Amendment  3  is 
implemented. 

The  Council  proposes  removal  of  the 
prohibition  on  chipping  of  wild  five 
rock  between  the  Pasco/Hemando 
County  and  Levy /Dixie  County,  Florida 
lines  because  this  3-county  area  most 


closely  resembles  the  southern  counties, 
in  terms  of  availabifity  of  five  rock  and 
the  characteristics  of  the  fishery,  than 
the  Panhandle  area  to  the  north.  Leaving 
the  prohibition  in  place  would  result  in 
three  different  kinds  of  management 
regimes  during  the  phase  out — ^no  taking 
of  five  rock  in  the  Panhandle  area, 
taking  of  loose  rubble  rock  only  in  the 
adjoining  3-c6unty  area,  and  taking  by 
chipping  in  the  area  to  the  south.  Thus, 
the  removal  of  the  prohibition  on 
chipping  for  the  3-county  area  would 
simplify  the  regulations  and  enhance 
enforcement  by  standardizing  the 
harvesting  lestrictions  throu^out  the 
range  of  allowable  wild  five  rock 
harvesting,  i.e.,  fiom  the  ColUer/Monroe 
County  line  to  the  Levy /Dixie  County 
line. 

Amendment  3  proposes  a  cap  on  the 
allowable  harvest  of  wild  five  rock  from 
the  Gulf  EEZ  at  the  approximate  current 
harvest  level  of  500,000  lb  (226,796  kg) 
for  1995  and  1996.  This  quota  would 
prevent  increases  in  harvest  levels 
during  the  phaseout  due  to  increased 
demand  and  possible  effort  shifts  from 
the  Florida  Keys  to  die  Gulf  EEZ.  The 
live  rock  fishery  in  the  Atlantic  EEZ  off 
the  Florida  Keys  will  close  when  the 
quota  for  that  area  is  reached  in  1995 
and  will  not  reopen  in  1996  because  the 
quota  for  1996  and  subsequent  years  is 
zero.  Some  permitted  vessels  are 
expected  to  move  into  the  Gulf  and 
continue  harvesting  diuing  1996. 

Harvest  and  sale  of  wild  live  rock 
taken  on  or  after  the  effective  date  of  the 
closure  would  be  prohibited.  But  the 
prohibition  on  sale  of  wild  five  rock 
after  the  effective  date  of  the  closing 
would  not  apply  to  wild  five  rock 
harvested  and  landed  prior  to  that 
date — wild  live  rock  is  fiequently 
maintained  by  harvesters  for  weeks  or 
months  before  sale.  This  would  be 
consistent  with  the  ciurent  rule  for  a 
closure  of  the  EEZ  off  the  southem 
Atlantic  states  (§  638.25(c)(2)). 

During  the  development  of 
Amendment  2,  some  individuals  who 
harvest  octocorals  in  the  EEZ  off  Florida 
for  sale  to  the  aquarium  industry 
testified  that  attached  substrate  is 
needed  to  anchor  the  octocoral  in  the 
aquarium.  Such  substrate  could  include 
live  rock,  possibly  in  violation  of  the 
restrictions  on  the  harvest  of  five  rock. 
Accordingly,  Amendment  2  defined 
allowable  octocorals  to  include  the 
substrate  within  1  inch  (2.5  cm)  of  the 
octocoral  in  the  EEZ  off  the  southem 
Atlantic  states  and  the  substrate  within 
3  inches  (7.6  cm)  in  the  Gulf.  However, 
in  accordance  with  50  CFR  638.3(c),  if 
a  state  has  a  landing  regulation  that  is 
more  restrictive  than  a  Federal  landing 
restriction  for  octocorals,  a  person 


landing  in  that  state  must  comply  with 
the  more  restrictive  state  regulation.  / 

Florida  recenUy  implemented  a  mle 
allowing  only  1  inch  (2.5  cm)  of 
substrate  from  the  attachment  of  the 
octocoral.  Therefore,  an  individual 
harvesting  octocoral  fi-om  the  Gulf  EEZ 
and  landing  in  Florida  must  comply 
with  the  more  restrictive  1-inch  (2.5-cm) 
rule.  There  are  no  reported  landings  of 
octocorals  outside  Florida.  The  Council 
and  NMFS  agree  with  Florida's  finding 
that  a  3-inch  (7.6  cm)  rale  would  allow 
the  continued  taking  of  excessive 
amounts  of  five  rock  as  bycatch  under 
the  dctocoral  quota.  Therefore, 
Amendment  3  would  redefine  allowable 
octocorals  taken  in  the  Gulf  EEZ  to 
include  only  the  substrate  within  1  inch 
(2.5  cm)  of  an  aUowable  octocoraL  This 
FMP  change  would  result  in  an 
octocoral  substrate  measiue  for  the  Gulf 
of  Mexico  that  is  consistent  with  the 
provision  for  the  EEZ  off  the  southem 
Atlantic  states  and  with  the  Florida  nUe. 
This  change  would  have  negfigible 
effects  on  industry  practices  and 
income.  Taking  of  an  octocoral  with 
more  than  1  inch  (2.5  cm)  of  attached 
substrate  would  constitute  taking  of  five 
rock. 

Additional  background  and  rationale 
for  the  measures  discussed  above  are 
contained  in  Amendment  3,  the 
availabifity  of  which  was  announced  in 
the  Federal  Register  on  July  13,  1995 
(60  FR  36093). 

Minority  Report 

A  minority  report  signed  by  two 
Council  members  raises  objections  to 
Amendment  3's  closure  of  the 
Panhandle  area  to  five  rock  harvesting 
before  the  1997  closure  of  the  Gulf  EEZ 
estabfished  under  Amendment  2.  These 
members  believe  that  this  measure  is  a 
reversal  of  the  Council's  earlier 
commitment  to  allow  Panhandle 
fishermen  sufficient  time  to  convert  to 
live  rock  aquaculttire.  Copies  of  the 
minority  report  are  available  (see 
ADDRESSES).  The  final  rule  for 
Amendment  3  will  include  responses  to 
comments  received  on  the  proposed 
rule,  including  the  issue  raised  in  the 
minority  report. 

Classification 

Section  304(a)(1)(D)  of  the  Magnuson 
Act  requires  the  regulations  proposed  by 
a  council  to  be  published  within  15 
days  of  receipt  of  an  amendment  and 
regulations.  At  this  time,  the  Assistant 
Administrator  for  Fisheries,  NOAA, 
(AA)  has  not  determined  that 
Amendment  3  is  consistent  with  the 
National  Standards,  other  provisions  of 
the  Magnuson  Act,  and  other  appficable 
laws.  Tlie  AA,  in  making  that 
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detennination,  will  take  into  account 
\    the  data,  views,  and  comments  received 
during  the  comment  period. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Tne  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Under  a  previous  rulemaking  all  current 
participants  in  the  wild  live  rock  fishery 
must  cease  business  by  1997.  This 
proposed  rule  merely  accelerates  the 
phaseout  of  wild  live  rock  harvesting  off 
the  Panhandle  area  and  is  expected  to 
affect  up  to  5  small  businesses,  which 
may  relocate  their  operations  from  the 
closed  area  and  continue  operations 
imtil  1997.  The  measures  in 
Amendment  3  would  not:  (1)  Reduce 
annual  gross  revenues  in  excess  of  5 
percent;  (2)  significantly  increase 
compUance  or  production  costs  of 
participants;  (3)  require  capital 
investment  to  comply  with  the  rule;  or 
(4)  require  current  participants  to  cease 
business.  All  entities  involved  are  small 
entities.  As  a  result,  a  regulatory 
flexibility  analysis  was  not  prepared. 

IjsI  of  Subjects  in  50  CFR  Part  638 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  July  31, 1995. 
Gary  Matlock, 

Program  Management  Officer,  Nationa] 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  638  is  proposed 
to  be  amended  as  follows: 

PART  638— CORAL  AND  CORAL 
REEFS  OF  THE  GULF  OF  MEXICO  AND 
SOUTH  ATLANTIC 

1.  The  authority  citation  for  part  638 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  etseq. 

Z.]n%  638.2,  the  definition  for 
"Allowable  octocoral"  is  revised  to  read 
as  follows: 


§638^    Deflnitions. 


Allowable  octocoral  means  an  erect, 
nonencrusting  species  of  the  subclass 
Octocorallia,  except  the  seafans 
Gorgonia  flabellum  and  G.  ventalina, 
plus  the  attached  substrate  within  1 
inch  (2.54  cm]  of  an  allowable  octocoral. 

*  •        •        •        • 

3.  In  §  638.7,  paragraphs  (m),  (n),  and 
(p)  are  revised  to  read  as  follows: 

§638.7    Prohibitions. 

*  *        •        •        * 

(m)  Harvest  or  possess  wild  live  rock 
in  the  EEZ  off  the  southern  Atlantic 
states  north  of  25''58.5'  N.  lat.,  as 
specified  in  §  638.25(a),  or  in  the  GiUf  of 
Mexico  EEZ  north  and  west  of  a  line 
extending  in  a  direction  of  235°  from 
true  north  from  the  Levy /Dixie  County, 
Florida  boundary  or  south  of  25''20.4'  N. 
lat.,  as  specified  in  §  638.26(a). 

(n)  Harvest  wild  live  rock  by  chipping 
or  possess  Wild  live  rock  taken  by 
chipping  in  the  EEZ  off  the  southern 
Atlantic  states  south  of  25"58.5'  N.  lat., 
as  specified  in  §  638.25(b). 

*  *        *        *        » 

(p)  Harvest  or  possess  in  the  Gulf  of 
Mexico  EEZ  firom  a  line  extending  in  a 
direction  of  235°  firom  true  north  from 
the  Levy/Dbde  County,  Florida 
boundary  to  25°20.4'  N.  lat.  wild  live 
rock  taken  other  than  by  hand  or  by 
chipping  with  a  nonpower-assisted, 
hand-held  hammer  and  chisel,  as 
specified  in  §  638.26(b). 

*  *        »        *         » 

4.  Section  638.26,  is  revised  to  read  as 
follows: 

§638.26   Wild  live  rock  In  the  GuH  of 
Mexico. 

(a)  Closed  areas.  No  person  may 
harvest  or  possess  wild  live  rock  in  the 
Gulf  of  Mexico  EEZ— 

(1)  North  and  west  of  a  line  extending 
in  a  direction  of  235°  fi-om  true  north 
fi-om  the  Levy /Dixie  County,  Florida 
boundary,  that  is,  from  a  point  at  the 
mouth  of  the  Suwannee  River  at 
29°17.25'  N.  lat.,  83°09.9'  W.  long.;  or 

(2)  South  of  25°20.4'  N.  lat.  (extension 
of  the  Monroe/Collier  County,  Florida 
boundary). 


(b)  Gear  limitations.  In  the  Gulf  of 
Mexico  EEZ  bom  the  line  described  in 
paragraph  (a)(1)  of  this  section  to 
25°20.4'  N.  lat.,  wild  live  rock  may  be 
harvested  only  by  hand,  without  tools, 
or  by  chipping  with  a  nonpower- 
assisted,  hand-held  hammer  and  chisel, 
and  no  person  may  possess  in  that  area 
wild  live  rock  taken  other  than  by  hand, 
without  tools,  or  by  chipping  with  a 
nonpower-assisted,  hand-held  hammer 
and  chisel. 


(c)  Harvest  and  possession  limits. 
Through  December  31, 1996,  a  daily 
vessel  limit  of  twenty-five  5-gallon  (19- 
L)  buckets,  or  volume  equivalent  (16.88 
fl3  (478.0  L)),  applies  to  the  harvest  or 
possession  of  wild  live  rock  in  or  bova 
the  Gulf  of  Mexico  EEZ  from  the  line 
described  in  paragraph  (a)(1)  of  this 
section  south  to  25°20.4'  N.  lat., 
regardless  of  the  number  or  duration  of 
trips.  Commencing  January  1, 1997,  the 
daily  vessel  limit  is  zero. 

(d)  Quota  and  closure. 

(1)  The  annual  quota  for  wild  live 
rock  from  the  EEZ  fi^m  the  line 
described  in  paragraph  (a)(1)  of  this 
section  south  to  25°20.4'  N.  lat.  is 
500,000  lb  (226,796  kg)  for  the  fishing 
years  that  begin  January  1,  1995,  and 
January  1, 1996.  Commencing  with  the 
fishing  year  that  begins  January  1, 1997, 
the  quota  is  zero. 

(2)  When  the  quota  specified  in 
paragraph  (d)(1)  of  this  section  is 
reached,  or  is  projected  to  be  reached, 
the  Assistant  Administrator  will  file 
notification  to  that  effect  with  the  Office 
of  the  Federal  Register.  Harvest  and 
purchase,  barter,  trade,  or  sale,  or 
attempted  purchase,  barter,  trade,  or 
sale  of  wild  live  rock  taken  on  or  after 
the  effective  date  of  such  notification 
would  be  prohibited.  But  the 
prohibition  on  purchase,  barter,  trade, 
or  sale,  or  attempted  purchase,  barter, 
trade,  or  sale,  of  wild  live  rock  in  or 
from  the  EEZ  of  the  Gulf  of  Mexico,  after 
the  effective  date  of  the  closure,  would 
not  apply  to  wild  live  rock  harvested 
and  landed  prior  to  that  date. 

[FR  Doc.  95-19325  Filed  8-2-95;  10:20  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[TM-e5-0O-2] 

Nominations  for  Members  of  the 
National  Organic  Standards  Board 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Notice. 

SUMMARY:  The  Organic  Foods 
Production  Act  (OFPA)  of  1990.  as 
amended,  requires  the  establishment  of 
a  National  Organic  Standards  Board 
(NOSB)  to  assist  in  the  development  of 
standards  for  substances  to  be  used  in 
organic  production  and  to  advise  the 
Secretary  of  Agriculture  on  any  other 
aspects  of  the  implementation  of  the 
Act.  The  NOSB  was  originally 
established  on  January  24, 1992,  with 
individual  members  appointed  for 
staggered  appointments  of  3,  4,  and  5 
years.  The  terms  of  five  members  will 
expire  in  January  1996.  The  Secretary 
seeks  nominations  of  individuals  to  be 
considered  for  selection  as  NOSB 
members. 

DATES:  Written  nominations,  with 
resiunes,  must  be  postmarked  on  or 
before  August  31,1995. 
ADDRESSES:  Nominations  should  be  sent 
to  Dr.  Harold  S.  Ricker,  Assistant 
Director,  Transportation  and  Marketing 
Division,  Room  4006  South  Building, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture  (USDA),  P. 
O.  Box  96456,  Washington,  D.C.  20090- 
6456. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Harold  S.  Ricker,  (202)  720-2704. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Secretary  seeks 
nominations  of  individuals  to  be 
considered  for  selection  as  NOSB 
members. 

A  member  of  the  NOSB  shall  serve  for 
a  term  of  5  years,  except  that  initial 
appointments  were  for  staggered  terms 


of  3, 4,  and  5  years.  The  terms  of  five 
members  of  the  ciuxent  NOSB  will 
expire  on  January  24, 1996.  A  member 
may  serve  consecutive  terms  if  such 
member  served  an  original  term  that 
was  less  than  5  years.  However  a 
member  of  the  NOSB,  with  4  years  of 
service,  seeking  reappointment  may 
only  be  reappointed  in  accordance  with 
7  U.S.C.  2283  (c)  which  states,  "No 
person  other  than  an  officer  or  employee 
of  the  E)epartment  of  Agriculture  may 
serve  more  than  six  consecutive  years 
on  an  advisory  committee,  unless 
authorized  by  the  Secretary." 

Nominations  are  sought  for  the 
positions  of  representatives  of  farmers/ 
growers  (2),  consiuner/public  interest 
groups  (2),  and  environmentalist. 
Individuals  desiring  to  be  appointed  to 
the  NOSB  at  this  time  must  be  either  an 
owner  or  operator  of  an  organic  farming 
operation,  an  individual  who  represents 
public  interest  or  consumer  interest 
groups,  or  an  expert  in  the  area  of 
environmental  protection  and  resource 
conservation. 

Selection  criteria  will  include  such 
factors  as:  demonstrated  experience  and 
interest  in  organics;  commodity  and 
geographic  representation;  endorsed 
support  of  consumer  and  public  interest 
organizations;  demonstrated  experience 
with  environmental  concerns;  and  other 
factora  as  may  be  appropriate  for 
specific  positions. 

After  applications  have  been 
reviewed,  individuals  receiving 
nominations  will  be  contacted  and 
supplied  with  biographical  forms.  The 
biographical  information  must  be 
completed  and  returned  to  USDA 
within  10  working  days  of  its  receipt,  to 
expedite  the  clearance  process  that 
required  by  the  Secretary. 
7  U.S.C.  6501  et  seq. 

Dated:  July  31, 1995. 
Lon  Hatamiya, 
Administrator 

[FR  Doc.  95-19333  Filed  8-4-95;  8:45  am) 
BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Upper  Columbia  River  Basin 
Ecosystem  Management  Strategy, 
Northern  and  intermountain  Regions; 
Upper  Columbia  River  Basin 
Ecosystem  Management  Strategy, 
States  of  Idaho,  Montana,  Wyoming, 
Utah,  and  Nevada 

AGENCY:  Forest  Service,  USDA;  Bureau 
of  Land  Management,  USDI. 

ACTION:  Revised  notice  of  intent  to 
prepare  and  environmental  impact 
statement  (EIS)  and  conduct  planning 
activity  which  may  amend  Forest 
Service  Regional  Guides  and  will  amend 
Forest  Service  and  Bureau  of  Land 
Management  land  use  plans. 

SUMMARY:  The  Forest  Service  and 
Biueau  of  Land  Management  pubUshed 
a  notice  of  intent  to  prepare  an  EIS  and 
conduct  planning  activity  in  the  Federal 
Register  (Vol.  59,  No.  234,  pages  63071- 
63073)  on  December  7, 1994.  That 
notice  of  intent  stated  that  the  EIS  will 
consider  alternative  strategies  for 
management  of  National  Forest  System 
and  BLM-administered  lands  and  their 
effects  in  the  entire  Upper  Columbia 
River  Basin  (UCRB).  It  is  now  necessary 
to  revise  that  notice  of  intent  in  order  to 
reflect  a  change  in  the  scope  of  the  EIS 
and  planning. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Wyke  or  Cindy  Deacon  WiUiams, 
EIS  team  coleaders,  304  North  8th 
Street,  Room  350,  Boise,  ID  83702, 
phone  (208) 334-1770.  * 

SUPPLEMENTARY  INFORMATION:  A  portion 
of  the  UCRB  is  within  the  Greater 
Yellowstone  Ecosystem  (GYE).  The  GYE 
is  an  area  of  common  climatic,  physical, 
biological,  social,  and  economic  factors 
that  needs  to  be  considered  in  its 
entirety.  The  Forest  Service  intends  to 
provide  direction  for  National  Forest 
Service  System  lands  within  the  GYE  in 
an  ecosystem  context.  Therefore,  the 
Targhee  National  Forest  and  those 
portions  of  the  Bridger-Teton  and 
Caribou  National  Forests  within  the 
GYE  will  not  be  included  in  the 
alternate  strategies  for  management  nor 
in  the  record  of  decision  for  the  UCRB. 
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Dated:  July  24. 1995. 
James  Caswell, 

Acting  Depu  ty  Regional  Forester,  Northern 
Region,  USDA  Forest  Service. 

Dated:  July  24, 1995. 
Jack  Blackvrell, 

Deputy  Regional  Forester,  Intermountain 
Region,  USDA  Forest  Service. 

Dated:  July  24. 1995. 
Martha  Hahn. 

State  Director,  Idaho,  USDI  Bureau  of  Land 
Management. 

Dated:  July  24, 1995. 

Larry  Hamilton. 

State  Director,  Montana,  USDI  Bureau  of  Land 
Management. 

(FR  Doc.  95-19376  Filed  &-4-95;  8:45  am] 
BIUJNQ  CODE  3410-1 1-M:  4310-84-U 


North  Powder  Wild  and  Scenic  River 
Management  Plan  Environmental 
Assessment,  Wallowa-Whitman 
National  Forest,  Baker  County,  Oregon 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  availability. 

summary:  On  July  13, 1995.  Wallowa- 
Whitman  Forest  Supervisor,  R.M. 
Richmond,  signed  a  Decision  Notice 
which  adopted  into  the  Forest  Flan  the 
North  Powder  Wild  and  Scenic  River 
Management  Plan  which  required  an 
amendment  to  the  Wallowa-Whitman 
Forest  Plan. 

This  management  plan  outlines  use 
levels,  development  levels,  resource 
protection  measures,  and  outlines  a 
general  management  direction  for  the 
river  corridor.  This  amendment  is 
necessary  to  implement  the  Wild  and 
Scenic  Rivers  Act  which  required  the 
Forest  Service  to  develop  a  management 
plan  for  the  North  Powder  River. 
Interim  direction  was  identified  in  the 
Forest  Plan  as  Management  Area  7 
(Wild  and  Scenic  Rivers).  The 
environmental  assessment  documents 
the  analysis  of  alternatives  to  managing 
the  North  Powder  Wild  and  Scenic 
River  in  accordance  with  the  Wild  and 
Scenic  Rivers  Act. 

This  decision  is  subject  to  appeal 
pursuant  to  Forest  Service  regulations 
36  CFR  Part  217.  Appeals  must  be  filed 
within  45  days  from  the  date  of 
pubUcation  in  the  Baker  Gty  Herald. 
Notices  of  Appeals  must  meet  the 
requirement  of  36  CFR  217.9. 

The  environmental  assessment  for  the 
North  Powder  River  Wild  and  Scenic 
River  Management  Plan  is  available  for 
the  public  review  at  the  Wallowa- 
Whitman  National  Forest  Supervisor's 
Office  in  Baker  City,  Oregon. 
EFFECTIVE  DATE:  Implementation  of  this 
decision  shall  not  occur  within  30  days 


following  pubUcation  of  the  legal  notice 
of  the  decision  in  the  Baker  City  Herald. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information,  contact  Steve 
Davis,  Wallowa-Whitman  National 
Forest,  P.O.  Box  907,  Baker  City,  Oregon 
97814  or  phone  (503)  523-1316. 

Dated:  July  13. 1995. 
R.M.  Richmond, 
Forest  Supervisor. 

[FR  Doc.  95-19377  Filed  8-4-95;  8:45  am] 
BtLUNQ  COM  3410-11-M 


Augusta  Timber  Sale,  Willamette 
National  Forest,  Lane  County,  Oregon 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  intent  to  prepare 
environmental  impact  statement. 

summary:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  on  a  proposal  to  harvest  trees 
and  build  roads  in  the  Augusta  drainage 
of  the  Blue  River  Ranger  District. 
Approximately  200  acres  of  trees  will  be 
harvested  and  approximately  0.5  miles 
of  road  will  be  constructed.  The 
proposal  results  from  an  extensive 
landscape  design  and  watershed 
analysis  conducted  in  the  Augusta  area. 
The  dominant  theme  for  that  design  was 
to  base  landscape  and  watershed 
objectives,  designs,  and  prescriptions  on 
an  interpreted  range  of  "natural" 
variabiUty  of  distiirbance  processes. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  September  10, 1995. 
ADDRESSES:  Send  written  comments  to 
Lynn  Burditt,  District  Ranger,  Blue 
River  Range  Station.  P.O.  Box  199,  Blue 
River,  Oregon,  97413. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Geary,  Resource  Planning 
Assistant,  (503)  822-3317. 
SUPPLEMENTARY  INFORMATION:  The 
Augusta  Creek  timber  sale  proposal  is 
one  result  of  the  Augusta  Creek  Project, 
a  natiual  disturbance-based  landscape 
"design"  for  a  managed  forest.  The 
landscape  design  was  projected  for  200 
years  into  the  future  using  20  year  time 
steps.  This  specific  timber  sale  proposal 
includes  writing  prescriptions  for  the 
nine  blocks  that  would  be  in  early  serai 
conditions  at  the  end  of  the  first  20-year 
time  step.  This  will  result  in  harvesting 
approximately  200  acres  of  trees  in  the 
first  timber  sale  entry  and  building 
approximately  0.5  miles  of  roads  to 
access  the  trees.  The  nine  blocks  are 
located  in  T19S,  R5E,  Section  1;  T19S, 
R51/2E,  Sections  9  and  16;  T18S.  R5E, 
Sections  35  and  36;  T18S,  R51/2E, 
Sections  31.  32,  and  33  (Lat  43''56'00", 
Long  122''7'30"). 


Detailed  groimd  review  and 
alternative  development  will  be 
concentrated  on  these  nine  landscape 
blocks.  Decisions  will  include 
identification  of  the  timing  and  location 
of  timber  harvests,  silvicultural 
prescriptions,  levels  of  green  and  dee^ 
tree  retention,  and  the  spatial  patt  .i.^i  of 
retention  trees. 

The  Augusta  Creek  Landscape  Design 
Project  was  initiated  to  establish  and 
integrate  landscape  and  watershed 
objectives  into  a  landscape  design  to 
guide  management  activities  within  a 
19,000  acre  planning  area  in  western 
Oregon.  The  objectives  were  to  maintain 
native  species,  ecosystem  processes  and 
structures,  and  long-term  ecosystem 
productivity  in  a  Federally  owned  and 
managed  landscape  with  substantial 
acreage  allocated  to  timber  harvest.  A 
dominant  theme  has  been  to  base 
landscape  and  watershed  objectives, 
designs,  and  prescriptions  on  an 
interpreted  range  of  "natural" 
variability  of  disturbance  processes.  A 
fire  history  study  characterized  fire 
patterns  and  regimes  over  the  last  500 
years.  Changes  in  the  existing  and 
surrounding  landscape  due  to  past 
intensive  human  uses  were  also  factored 
into  the  landscape  design.  Landscape 
prescriptions  include  a  small-watershed 
based  aquatic  reserve  system  and  major 
valley  bottom  corridor  reserves.  Where 
timber  harvest  is  allocated,  four 
landscape  management  areas  prescribe 
varying  rotation  ages  (100-300  years), 
green  tree  retention  levels  (15-50%), 
and  spatial  patterns  eis  derived  horn 
interpretations  of  fire  regimes.  These 
prescriptions  were  linked  to  specific 
blocks  of  land,  which  provides  an 
efficient  transition  to  site-level  planning 
and  project  implementation. 

The  EIS  will  tier  to  the  Willamette 
National  Forest  Land  and  Resource 
Management  Plan  (1990)  as  amended  by 
the  Record  of  Decision  and  Standards 
and  Guidelines  for  Management  of 
Habitat  For  Late  Successional  and  Old- 
Growth  Forest  Related  Species  within 
the  Range  of  the  Northern  Spotted  Owl 
(1994). 

Scoping  will  include  public  meetings 
and  potentially  visits  to  the  site.  The 
first  public  meeting  is  scheduled  for 
August  3, 1995  and  will  be  held  at  the 
Lane  Transit  District  office  in  Eugene, 
Oregon.  Additional  public  meetings  will 
be  held  in  August  and  September. 

Preliminary  scoping  identified  a  few 
issues.  One  of  the  issues  is  the  location 
of  some  of  the  units  and  possible  road 
construction  in  the  Chucksney 
inventoried  roadless  area.  This  is  the 
reason  the  Forest  Service  is  preparing  an 
EIS.  Other  issues  identified  at  this  point 
include  water  quality  in  Augusta  Creek 


and  in  the  South  Fork  of  the  McKenzie 
River  and  the  Wild  and  Scenic  Study 
River  values  of  the  South  Fork 
McKenzie  river. 

The  lead  agency  for  this  proposal  is 
the  Forest  Service.  The  responsible 
official  is  Lynn  Burditt,  District  Ranger. 
The  Forest  Service  invites  your 
comments  or  ideas  on  this  proposal  and 
asks  that  they  please  be  sent  in  writing 
to  the  above  address. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
pubhc  review  by  October  1995.  The 
comment  period  on  the  draft 
enviroiunental  impact  statement  will  be 
45'days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availabiUty  in 
the  Federal  Register. 

The  Forest  Service  beUeves  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
versus  NRDC.  435  U.S.  519,  553  (1978). 
Also,  environmental  objections  that 
could  be  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  City  ofAngoon 
versus  Model,  803  f.  2d  1016. 1022  (9th 
Cir.  1986)  and  Wisconsin  Heritages,  Inc. 
versus  Harris,  490  F.  Supp.  1334, 1338 
(E.D.  Wis.  1980).  Because  of  these  coiul 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 


the  procedural  provisions  of  the 
National  Environmental  PoUcy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 

The  final  EIS  is  scheduled  to  be 
completed  by  Decemt)er  1995.  In  the 
final  EIS,  the  Forest  Service  is  required 
to  respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  the 
decision  and  rationale  for  the  decisions 
in  the  Record  of  Decision.  That  decision 
will  be  subject  to  Forest  Service  Appeal 
Regulations  (36  CFR  217). 

Dated:  July  27, 1995. 
Marsha  Scutvick, 

Acting  Forest  Supervisor. 

IFR  Doc.  95-19378  Filed  8-4-95;  8:45  am] 

BNJJNO  CODE  3410-11-M 


Rural  Utilities  Service 

Seminole  Electric  Coopefative,  Inc.; 
Final  Supplemental  Environmental 
Impact  Statement 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  availability  of  final 
supplemental  enviroiunental  impact 
statement. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  is 
issuing  a  Final  Supplemental 
Environmental  Impact  Statement 
(FSEIS)  related  to  Seminole  Electric 
Cooperative,  Inc.'s,  (Seminole)  proposed 
Hardee  Unit  3.  The  FSEIS  is  a 
supplement  to  the  Final  Environmental 
Impact  Statement  issued  in  January 
1991  by  the  Rural  Electrification 
Administration  (predecessor  of  RUS). 

A  Draft  Supplemental  Environmental 
Impact  Statement  was  issued  for  Hardee 
Unit  3  in  May  of  1995.  The  availability 
of  the  draft  appeared  in  the  Federal 
Register  and  in  newspapers  with  a 
general  circulation  in  Polk  and  Hardee 
Coimties,  Florida.  There  was  a  45-day 
comment  period  on  the  draft  which 
ended  on  July  17, 1995.  Comments 
received  during  this  comment  period 
have  been  included  in  the  FSEIS  and 
have  been  addressed  therein  as 
appropriate. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lawrence  R.  Wolfe,  Chief, 
Environmental  CompUance  Branch, 
Electric  Staff  Division,  Rural  Utilities 
Service,  Ag.  Box  1569,  Washington.  DC 
20250,  Telephone  (202)  720-1784,  Fax 
(202)  720-7491. 

SUPPLEMENTARY  INFORMATION:  The  FSEIS 
for  Hardee  Unit  3  covers  the 
construction  and  operation  of  440  MW 


of  additional  generating  capacity  to  be 
installed  at  the  existing  1,300-acre 
Hardee  Power  Station  site.  The  Hardee 
Power  Station  site  is  located  in  Hardee 
and  Polk  counties  approximately  9 
miles  northwest  of  Wauchula,  16  miles 
south-southwest  of  Bartow,  and  40 
miles  east  of  Tampa  Bay.  The  site  is 
bordered  on  the  east  by  Hardee  Coimty 
Road  663,  a  CSX  Raihoad  right-of-way, 
and  CF  Industries'  Hardee  Complex. 
IMC-Agrico  properties  surround  the 
remaining  portions  of  the  site.  Payne 
Creek  flows  along  the  southern  and 
western  boundary  of  the  Hardee  Power 
Station  site.  The  proposed  Hardee  Unit 
3  would  occupy  approximately  50  acres 
of  this  site. 

As  proposed  in  the  Final 
Environmental  Impact  Statement  for  the 
Hardee  Power  Station,  Hardee  Power 
Partners  has  constructed  and  operates 
295  MW  of  generation  capacity  at  the 
Hardee  Power  Station  and  proposes  an 
additional  145  MW  of  generation 
capacity  there  by  the  year  2003  for  use 
by  Seminole  or  TECO  Power  Services, 
Corp.  Seminole  originally  proposed  to 
construct  and  operate  an  additional  220 
MW  at  the  Hardee  Power  Station  at  a 
future  date  that  was  to  be  determined. 
That  addition,  along  with  Hardee  Power 
Partners'  145  MW  addition,  would  have 
increased  the  existing  295  MW  Hardee 
Power  Station  capacity  to  660  MW. 
Seminole  new  proposes  in  the  FSEIS  to 
construct  440  MW  of  additional 
capacity  at  the  Hardee  Power  Station  at 
a  specified  date,  1999,  instead  of  the 
originally  proposed  220  MW  addition  at 
an  unspecified  date.  As  now  proposed, 
the  Hardee  Power  Station  Site  would  be 
made  up  of  a  total  of  880  MW  of 
capacity  when  completed. 

The  proposed  Hardee  Unit  3  would 
consist  of  natural  gas  fired  combustion 
turbines  utilizing  heat  recovery  steam 
generators  that  will  operate  efficiently 
by  recovering  heat  from  the  combustion 
turbines.  Fuel  oil  would  be  used  as  a 
backup  source  of  fuel.  These  are  the 
same  tjrpe  of  generators  already 
installed  at  the  Hardee  Power  Station 
(295  MW)  and  the  same  type  proposed 
for  future  installation  (145  MW)  at  the 
site  by  Hardee  Power  Partners.  The 
natural  gas  would  be  transported  via  an 
existing  18  inch  diameter,  undergroimd 
gas  pipeline  connected  to  the  Florida 
Gas  Transmission  System  to  the  Hardee 
Power  Station.  Three  existing  230 
kilovolt  transmission  lines  would  be 
utihzed  to  connect  Hardee  Unit  3  into 
the  Florida  transmission  grid. 

Alternatives  to  the  project  as 
proposed  included  no  action,  design 
alternatives,  alternative  fuels,  and 
conservation. 
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Seminole  has  provided  RUS  with  a 
Site  Certification  Application/ 
Environmental  Analysis  for  Hardee  Unit 
3  which  is  the  primary  support 
dociunent  used  by  RUS  to  develop  its 
FSmS.  RUS  has  concluded  that  the  Site 
Certification  Application/ 
Environmental  Analysis  for  Hardee  Unit 
3  represents  an  accurate  assessment  of 
the  potential  environmental  impacts 
related  to  the  proposed  project.  The 
Hardee  Unit  3  Site  Certification 
Application/Environmental  Analysis 
has  been  incorporated  by  reference  into 
the  FSEIS  and  is  available  for  inspection 
by  interested  parties  at  RUS  or  Seminole 
at  the  addresses  provided  in  this  notice. 
That  document,  along  with  the  FSEIS, 
will  also  be  available  for  review  at  the 
following  libraries: 
Bartow  Public  Library,  315  E.  Parker 

Street,  Bartow,  Florida  33830. 
Hardee  Coimty  Library,  315  N.  6th 

Avenue,  Suite  114,  Wauchula,  Florida 

33837. 

Notice  of  availability  of  the  FSEIS  and 
the  30-day  comment  period  is  being 
published  in  the  Federal  Register  by 
RUS  and  EPA.  Seminole  will  have  a 
notice  similar  to  this  one  published  in 
newspapers  of  general  circulation  in 
Polk  and  Hardee  Counties.  As  it  is 
possible  that  RUS,  EPA,  and  Seminole's 
notices  will  not  appear  on  the  same 
date,  the  30-day  comment  period  will 
begin  on  the  date  the  latest  notice  (RUS, 
EPA  or  Seminole's)  is  published.  In  no 
case  would  the  30-day  comment  period 
end  prior  to  30  days  from  the 
publication  date  of  this  notice. 
Questions  concerning  the  closing  date  of 
the  30-day  comment  period  can  be 
referred  to  Mr.  Lawrence  Wolfe  at  (202) 
720-1784. 

Anyone  wishing  to  comment  on  the 
FSEIS  should  do  so  in  writing  within 
the  30-day  comment  period  to  RUS  at 
the  address  provided  in  this  notice.  All 
comments  received  during  the  comment 
period  will  be  given  consideration  in 
the  formulation  of  final  determinations 
regarding  RUS's  action  related  to  the 
Hardee  Unit  3.  Prior  to  taking  its  final 
action  related  to  the  Hardee  Unit  3,  RUS 
will  prepare  a  Record  of  Decision.  The 
availability  of  the  Record  of  Decision 
will  not  be  annoimced  nor  circulated  as 
have  the  Draft  Supplemental 
Environmental  Impact  Statement  and 
the  FSEIS.  Anyone  wishing  a  copy  of 
RUS's  Record  of  Decision  for  the  project 
should  notify  RUS  at  the  address 
provided  in  this  notice. 

Dated:  July  28,  1995. 
Adam  M.  Golodner, 

Deputy  Administrator,  Progmw  Operations. 
[FR  Doc.  95-19334  Filed  8-4-95;  8:45  am] 
BILUNG  CODE  3410-1S-P 


Ydzoo  Valley  Electric  Power 
Association;  Finding  of  No  Significant 
Impact 

AGENCY:  Rural  Utilities  Service,  USDA. 

ACTION:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  has 
made  a  finding  of  no  significant  impact 
(FONSI)  with  respect  to  a  request  by 
Yazoo  Valley  Electric  Power  Association 
to  use  its  general  funds  to  construct  a 
headquarters  facility  in  Yazoo  County, 
Mississippi. 

The  FONSI  is  based  on  a  Borrower's 
Environmental  Report  (BER)  submitted 
to  RUS  by  Yazoo  Valley  Electric  Power 
Association.  RUS  conducted  an 
independent  evaluation  of  the  report 
and  concurs  with  its  scope  and  content. 
In  accordance  with  RUS  Environmental 
Pohcies  and  Procedures,  7  CFR  1794.33, 
RUS  prepared  an  environmental 
assessment  for  the  project  based  on  the 
information  provided  in  the  BER. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  R.  Wolfe,  Chief, 
Environmental  Compliance  Branch, 
Electric  Staff  Division,  RUS.  Ag.  Box 
1569,  Washington,  DC  20250-1569, 
telephone  (202)  720-1784. 

SUPPLEMENTARY  INFORMATION:  The 
headquarters  facility  is  proposed  to  be 
located  in  Yazoo  Qty,  Mississippi,  on 
Gordon  Avenue  adjacent  to  the  National 
Guard  Armory.  The  size  of  the  proposed 
site  for  the  headquarters  facihty  is 
approximately  25  acres  of  which  15 
acres  would  be  developed.  The 
headquarters  facility  will  consist  of  a 
12,823  square  foot  building  to  be  used 
for  assembly,  operations, 
administration,  and  engineering  office 
space,  a  10,800  square  foot  warehouse, 
a  9,000  square  foot  shop,  approximately 
90  parking  spaces,  a  fuel  service  island, 
a  transformer  storage  area,  and  a  pole 
storage  yard. 

RUS  considered  the  alternatives  of  no 
action  and  alternative  site  locations  for 
a  new  headquarters  facihty. 

Copies  of  the  environmental 
assessment  and  FONSI  are  available  for 
review  at,  or  can  be  obtained  from,  RUS 
at  the  address  provided  herein  or  from 
Yazoo  Valley  Electric  Power 
Association,  1408  Grand  Avenue,  Yazoo 
City,  Mississippi  39194-0008,  telephone 
(601)  746-^251. 

Dated:  July  31, 1995. 
Adam  M.  Golodner, 

Deputy  Administrator,  Program  Operations. 
[FR  Doc.  95-19335  Filed  8-4-95;  8:45  am] 
BILUNQ  CODE  3410-15-M 


BOARD  FOR  INTERNATIONAL 
BROADCASTING 

Notice  of  Agency  Termination 

Please  be  advised  that,  consistent 
with  the  U.S.  International  Broadcasting 
Act  of  1994,  (Public  Law  103-236,  sec. 
310(e)),  the  Board  for  International 
Broadcasting  Act  of  1973,  as  amended, 
is  repealed  effective  September  30, 
1995,  or  the  date  on  which  all  members 
of  the  new  Broadcasting  Board  of 
Governors  are  confirmed,  whichever  is 
earUer. 

The  primary  functions  of  the  BIB  will 
be  consolidated  under  the  new  Board, 
with  exptmded  responsibiUties,  within 
USIA.  Confirmation  of  the  new  Board 
appears  imminent,  triggering  the 
abolition  of  the  BIB.  The  following 
address  is  provided  for  any  future 
contact  after  the  date  of  transfer: 
Broadcasting  Board  of  Governors,  330 
Independence  Avenue,  SW.,  Suite  3300, 
Washington,  DC  20547,  Phone— 202- 
619-3375. 
Richard  W.  McBride, 
Executive  Director. 

(FR  Doc.  95-19367  Filed  8-4-95;  8:45  am] 
BH.UNO  COOE  8230-01-M 


DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Office  of  Acquisition 
Management. 

Title:  Revision  to  the  Commerce 
Acquisition  Regulation  (CAR)  Clause  at 
1352.217-109  Entitled  "hisurance 
Requirements." 

Form  Number(s):  1352.217-109. 

Agency  Approval  Number:  0690- 
0010. 

Type  of  Request:  Extension  of  a 
currently  approved  collection.  . 

Burden:  33  hours. 

Number  of  Respondents:  33. 

Avg  Hours  Per  Response:  1  hour. 

Needs  and  Uses:  In  its  contracts  for 
construction,  alteration  and  repair  of 
ships,  the  Department  of  Commerce 
requires  each  selected  contractor  to 
procure  and  maintain  insurance  as 
specified  in  the  CAR  Clause  1352.217- 
109,  "Insurance  Requirements."  The 
clause  also  requires  the  contractor  to 
submit  proof  of  this  insurance  to  the 
contracting  officer  before  the  work 
imder  the  contract  is  authorized  to  start. 
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Affected  Public:  Businesses  or  other 
fcr-profit  institutions. 

Frequency:  Annual. 

Respondent's  Obligation:  Required  to 
Obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 
^02)  395-7340. 

^  Agency:  Office  of  Acquisition 
anagement. 
Titye;  Department  of  Commerce 
Solicitations:  Requests  for  Proposals 
CRFPs)  or  Invitations  for  Bids  (IFBs). 

Form  Numberfs):  None. 

Agency  Approval  Number:  0690- 
0008. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  108,000  hours. 

Number  of  Respondents:  2,700. 

Avg  Hours  Per  Response:  40  hours. 

Needs  and  Uses:  The  Commerce 
Deptirtment  is  required  by  the 
Competition  in  Contracting  Act  to  seek 
maximiun  competition  when  issuing 
contracts  for  supplies  and  services.  The 
Department  is  required  to  issue 
solicitations  which  require  prospective 
contractors  to  prepare  and  submit 
technical  and  cost  proposals  as  part  of 
the  Federal  acquisition  process  for 
awarding  these  contracts. 

Affected  Public:  Business  or  other- 
for-profit  and  Not-for-profit 
institutions. 

Frequency:  Annual. 

Respondent's  Obligation:  Required  to 
I  tbtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 
202)  395-7340. 

Agency:  Office  of  Acquisition 
1  Management. 

'  Title:  Department  of  Commerce 
Partners  in  Quality  Contracts  (PQC) 
program. 

Fonn  Number(s):  None. 

Agency  Approval  Number:  0690- 
0012. 

Type  of  Request:  Extension  of  a 
(|mTently  approved  collection. 

Burden:  4,400  hours. 

Number  of  Respondents:  100. 

Avg  Hours  Per  Response:  44  hours. 

Needs  and  Uses:  The  National 
•performance  Review  (NPR)  conducted 
by  Vice  President  Gore  outlined  several 
objectives,  including  improving  the 
Federal  acquisition  process.  The 
Department  of  Commerce  (DOC)  has 
developed  a  program  that  is 
philosophically  consistent  with  NPR, 
known  as  the  Partners  in  QuaUty 
Contracting  (PQC)  Program.  PQC  is  a 
creative  nonmonetary  recognition 
program  that  showcases  the  importance 
of  quality  in  the  government  acquisition 
process. 

Affected  Public:  Business  or  other- 
for-profit  institutions. 


Frequency:  Annual.- 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340. 

Agency:  National  Institute  of 
Standards  and  Technology  (NIST). 

Title:  NIST  Manufacturing  Extension 
Partnership. 

Form  Numberis):  None. 

Agency  Approval  Number:  0693- 
0005. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  10,000  hours. 

Number  of  Respondents:  250. 

Avg  Hours  Per  Response:  40  hours. 

Needs  and  Uses:  In  accordance  with 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988, 15  U.S.C. 
278k  and  2781,  NIST  seeks  to  announce 
the  availability  of  funds  for  planning 
and  implementation  of  manufacturing 
extension  center  and  related  projects. 
The  purpose  of  the  information 
collection  is  to  obtain  proposals 
submitted  to  specific  soUcitations. 
Respondents  are  affiliated  with  not-for- 
profit  organizations  which  operate  these 
centers  or  deliver  supporting  services. 

Affected  Public:  Not-for-profit 
institutions  and  State,  Local  or  Tribal 
Government. 

Frequency:  Annual. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Virginia  Huth, 
(202) 395-6929. 

Agency:  National  Institute  of 
Standards  and  Technology  (NIST). 

Title:  Accreditation  Body  Evaluation 
Program  under  the  Fastener  Quahty  Act 
P.L.  101-592. 

Form  Number{s):  None. 

Agency  Approval  Number:  0693- 
0015. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  20  hours. 

Number  of  Respondents:  5. 

Avg  Hours  Per  Response:  4  hours. 

Needs  and  Uses:  NIST  needs  the 
information  to  evaluate  accreditation 
bodies  which  are  applying  for  approval 
to  accredit  testing  laboratories  under  the 
scope  of  the  Fastener  Quality  Act  P.L. 
101-592. 

Affected  Public:  Business  or  other- 
for-profit  and  Not-for-profit 
institutions. 

Frequency:  Annual. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Virginia  Huth. 
(202) 395-6929. 

Agency:  National  Institute  of 
Standards  and  Technology  (NIST). 


Title:  National  Voluntary  Conformity 
Assessment  System  Evaluation  Program 
(NVCASE). 

Form  Numberfs):  None. 

Agency  Approval  Number:  0693- 
0019. 

Type  of  Request:  Extension  of  a 
cuCTently  approved  collection. 

Burden:  20  hours. 

Number  of  Respondents:  10 

Avg  Hours  Per  Response:  2  hours. 

Needs  and  Uses:  NIIST  needs  the 
information  to  evaluate  conformity 
assessment  bodies  which  are  applying 
for  recognition  to  provide  needed 
services  to  manufacturers  whose 
products  must  satisfy  mandatory  foreign 
regulations  prior  to  import. 

Affected  Public:  Business  or  other- 
for-profit  and  Not-for-profit 
institutions. 

Frequency:  Annual. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Virginia  Huth, 
(202) 395-6929. 

Agency:  International  Trade 
Administration/US&FCS/EPS. 

Title:  User  Satisfaction  Surveys 
Evaluation  Program. 

Form  Numberis):  TTA-iloaP-Al, 
ITA-4110Petal. 

Agency  Approval  Number:  ITA- 
41018P-A1,  ITA-4110P  et  al. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  5,444  hours. 

Number  of  Respondents:  31,572. 

Avg  Hours  Per  Response:  10  minutes. 

Needs  and  Uses:  ITA  provides 
products  and  services  to  help  U.S. 
exporters  operate  in  international 
markets.  ITA  units  must  have  a  tool  that 
provides  feedback  on  their  customers' 
satisfaction  with  their  products  and 
services.  This  information  will  be  used 
by  individual  offices  to  improve  their 
ability  to  deliver  services  or  enhance 
products. 

Affected  Public:  Business  or  other- 
for-profit  institutions  and  State,  Local 
or  Tribal  Government. 

Frequency:  Annual. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Don  Arbuckle. 
(202) 395-7340. 

Agency:  International  Trade 
Administration. 

Title:  Certified  Trade  Mission: 
Application  for  Status. 

Form  Number(s):  YT A-4127P. 

Agency  Approval  Number:  0625- 
0215. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  60  hours. 

Number  of  Respondents:  60. 

Avg  Hours  Per  Response:  1  hour. 
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Needs  and  Uses:  The  Certified  Trade 
Mission  Program  offers  trade  mission 
guidance  and  assistance  to  Federal,  state 
and  local  government  developmental 
agencies,  chambers  of  commerce, 
industry  trade  associations  and  other 
export  groups. 

Affected  Public:  Individuals  or 
households.  Business  or  other-for- 
profit.  Not-for-profit  institutions, 
Federal  Government  and  State,  Local  or 
Tribal  Government. 

Frequency:  Annual. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

(MB  Desk  Officer:  Don  Arbuckle. 
(202)  395-7340. 

Agency:  International  Trade 
Administration/US&FCS/DO. 

Title:  Export  Assistance  Request. 

Form  Numberfs):  ITA-736P. 

Agency  Approval  Number:  0625- 
0205. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  1.250  hours. 

Number  of  Respondents:  25,000. 

Avg  Hours  Per  Response:  3  minutes. 

Needs  and  Uses:  As  a  result  of  an 
internal  management  study,  ITA 
adopted  a  management  strategy  to  target 
export  assistance  efforts  to  the 
infrequent  exporter.  ITA  district  offices 
must  have  a  vehicle  upon  which  to 
screen  imsolidted  calls  for  assistance 
and  a  vehicle  upon  which  to  make 
appropriate  referrals  to  supporting 
organizations  and  agencies. 

Frequency:  Annual. 

Respondent's  Obligation:  Voluntary. 

OMH  Desk  Officer  Don  Aibuckle. 
(202) 395-7340. 

Agency:  Office  of  the  Inspector 
General. 

Title:  Applicant  "for  Fimding 
Assistance. 

Form  Numberfs):  CD-346. 

Agency  Approval  Number:  0605- 
0001. 

Type  of  Request:  Extension  of  a 
ciurently  approved  collection. 

Burden:  240  hours. 

Number  of  Respondents:  960. 

Avg  Hours  Per  Response:  4  hours. 

Needs  and  Uses:  Tnis  survey  obtains 
information  that  is  used  to  establish  the 
good  character  of  principal  officers  and 
employees  of  organizations,  firms,  or 
recipients  or  beneficiaries  of  grants, 
loans,  or  loan  guarantee  programs  that 
may  receive  grants,  loans  or  loan 
guarantees  from  the  Department  of 
Commerce. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  not-for-profit 
institutions. 

Frequency:  Annual. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 


OMB  Desk  Officer:  Don  Arbuckle. 
(202) 395-7340. 

Agency:  Economic  Development 
Administration. 

Title:  Proposal  for  Federal  Assistance 
and  Application  for  Federal  Assistance. 

Form  Numberfs):  ED-900P  and  ED- 
900A  (formerly  ED-lOlP  and  ED-IOIA). 

Agency  Approval  Number:  None.     . 

Type  of  Request:  New  collection. 

Burden:  72,000  hours. 

Number  of  Respondents:  2,500. 

Avg  Hours  Per  Response:  28  hours. 

Needs  and  Uses:  This  survey  obtains 
information  that  is  used  to  establish  the 
good  character  of  principal  officers  and 
employees  of  organizations,  firms,  or 
recipients  or  beneficiaries  of  grants, 
loans,  or  loan  guarantee  programs  that 
may  receive  grants,  loans  or  lotin 
guarantees  from  the  Department  of 
Commerce. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  not-for-profit 
institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  Room 
5312, 14th  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
the  respective  desk  officer. 

Dated:  August  1.1995. 
Gerald  Tache. 

Departmental  Forms  Qearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  95-19361  Filed  a-*-95;  8:45  am) 
BILUNQ  CODE  W1»-CW-F 


International  Trade  Administration 

IA-427-801] 

Antifriction  Bearings  From  France; 
Notice  of  United  States  Court  of 
Intemational  Trade  Decision 

AGENCY:  Import  Administration, 
Intemational  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  On  July  5, 1995,  in  SKF  USA 
Inc.  and  SKF  France,  S.A..  v.  United 
States,  Slip  Op.  95-123  (SAT-France), 
the  United  States  Court  of  Intemational 
Trade  (CIT)  affirmed  the  Department  of 
Commerce's  (the  Department) 
redetermination  on  remand  of  the  final 
results  of  the  second  administrative 


review  of  the  antidumping  duty  order 
on  antifriction  bearings  (other  than 
tapered  roller  bearings)  and  parts 
thereof  from  France,  et  al,  57  FR  28360 
(June  24, 1992)  [AFBs  II).  The  CIT  had 
previously  remanded  the  final  results  to 
the  Department  for  the  reconsideration 
of  a  number  of  issues  for  SKF-France. 
The  CIT  has  now  entered  final  judgment 
on  all  issues.  The  results  covered  the 
period  May  1, 1990  through  April  30. 
1991. 

EFFECTIVE  DATE:  July  15. 1995. 
FOR  FURTHER  INFORMATIOir  CONTACT: 
Dave  Dirstine  or  Richard  Rimlinger, 
Office  of  Antidiunping  Compliance, 
Import  Administration,  Intemational 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230,  telephone:  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  January  20, 1995.  the  OT  in  SKF- 
France,  Slip  Op.  95-123,  remanded 
AFBs  II  to  the  Department  to  (1)  include 
in  the  Department's  circumstance-of- 
sale  adjustment  "first  level"  indirect 
selling  expenses  (these  are  expenses 
incurred  by  the  SKF  manufacturers  on 
sales  to  SOS.  a  related  distributor,  that 
relate  to  SOS's  sales  of  subject 
merchandise  to  unrelated  customers) 
incurred  by  SKF  affiliated 
manufacturers  Sarma,  ADR,  and  SKF 
France,  S.A.  (collectively  known  as 
"SKF");  (2)  reduce  the  amount  of  the 
home  market  indirect  selUng  expense 
adjustment  only  for  expenses  incurred 
by  SKF  which  do  not  relate  to  SOS's 
sales  of  subject  merchandise  to 
unrelated  customers;  and  (S)  apply  the 
U.S.  inland  insurance  rate  to  inventory 
value  instead  of  to  unit  price.  The   . 
Department  submitted  its  results  of 
redetermination  pursuant  to  this 
remand  order  on  April  25, 1995.  On  July 
5. 1995.  in  SKF-France,  the  OT  affirmed 
the  Department's  results  of  remand  and 
entered  final  judgment  on  all  issues. 

In  its  decision  in  Timken  Co.  v. 
United  States,  893  F.2d  337  (Fed.  Cir. 
1990)  [Timken),  the  United  States  Coxul 
of  Appeals  for  the  Federal  Circuit  held 
that,  pursuant  to  19  U.S.C.  1516a(e),  the 
Department  must  publish  a  notice  of  a 
court  decision  which  is  not  "in 
harmony"  with  a  Department 
determination,  and  must  suspend 
liquidation  of  entries  pending  a 
"conclusive"  court  decision.  The  CIT's 
decision  on  July  5, 1995,  constitutes  a 
decision  not  in  harmony  with  the 
Department's  final  results.  PubHcation 
of  this  notice  fulfulls  this  obligation. 

Pursuant  to  the  decision  in  Timken, 
the  Department  must  continue  the 


Federal  Register  /  Vol.  60,  No.  151  /  Monday,  August  7,  1995  /  Notices 


40159 


suspension  of  liquidation  of  entries 
pending  the  later  of  the  expiration  of  the 
period  for  appeal  or  the  conclusion  of 
any  appeal.  Further,  absent  an  appeal, 
or,  if  appealed,  upon  a  "conclusive" 
court  decision  affirming  the  CIT's 
opinion,  the  Department  will  amend  the 
final  affirmative  results  of  AFBs  //to 
reflect  the  amended  margins  of  the 
Department's  redetermination  on 
remand,  which  was  affirmed  by  the  CFT. 

Dated:  luly  28, 1995. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  95-19433  Filgd  8-4-95;  8:45  am) 

BLUNO  COOE  3610-OS-P 


[A-42&-801] 

Antifriction  Bearings  From  Germany; 
Notice  of  United  States  Court  of 
Intemational  Trade  Decision 

AGENCY:  Import  Administration, 
Intemational  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  On  July  5, 1995,  in  SKF  USA 
Inc.  and  SKF  GmbH  v.  United  States, 
Slip  Op.  95-121  iSKF-Germany),  the 
United  States  Court  of  Intemational 
Trade  (CIT)  affirmed  the  Department  of 
Commerce's  (the  E)epartment) 
redetermination  on  remand  of  the  final 
results  of  the  second  administrative 
review  of  the  antidiunping  duty  order 
on  antifriction  bearings  (other  than 
tapered  roller  bearings)  and  parts 
thereof  from  France,  et  al.,  57  FR  28360 
(June  24, 1992)  (AFBs  11).  The  CIT  had 
previously  remanded  the  final  results  to 
the  Department  for  the  reconsideration 
of  one  issue  for  SKF-Germany.  The  CIT 
has  now  entered  final  judgment  on  all 
issues.  The  results  covered  the  period 
May  1, 1990  through  April  30,  1991. 
EFFECTIVE  DATE:  July  15.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Dirstine  or  Richard  Rimlinger, 
Office  of  Antidiunping  Compliance, 
Import  Administration,  Intemational 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230,  telephone:  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background  * 

On  January  20, 1995,  the  CIT  in  SKF- 
Germany,  Slip  Op.  95-121,  remanded 
AFBs  II  to  the  Department  to  apply  the 
U.S.  inland  insurance  rate  to  inventory 
vialue  instead  of  to  unit  price.  The 
Department  submitted  its  results  of 
redetermination  pursuant  to  this 
remand  order  on  April  25, 1995.  On  July 
if  1995,  in  SKF-Germany,  the  CIT 


affirmed  the  Department's  results  of 
remand  and  entered  final  judgment  on 
all  issues. 

In  its  decision  in  Timken  Co.  v. 
United  States,  893  F.2d  337  (Fed.  Cir. 
1990)  [Timken),  the  United  States  Court 
of  Appeals  for  the  Federal  Circuit  held 
that,  pursuant  to  19  U.S.C.  1516a(e),  the 
Department  must  publish  a  notice  of  a 
court  decision  which  is  not  "in 
harmony"  with  a  Department 
determination,  and  must  suspend 
liquidation  of  entries  pending  a 
"conclusive"  court  decision.  The  CIT's 
decision  on  July  5, 1995,  constitutes  a 
decision  not  in  harmony  with  the 
Department's  final  results.  Publication 
of  this  notice  fulfulls  this  obfigation. 

Pursuant  to  the  decision  in  Timken, 
the  IDepartment  must  continue  the 
suspension  of  Uquidation  of  entries 
pending  the  later  of  the  expiration  of  the 
period  for  appeal  or  the  conclusion  of 
any  appeal.  Further,  absent  an  appeal, 
or,  if  appealed,  upon  a  "conclusive" 
court  decision  affirming  the  CIT's 
opinion,  the  Department  will  amend  the 
final  affirmative  results  of  AFBs  //  to 
reflect  the  amended  margins  of  the 
Department's  redetermination  on 
remand,  which  was  affirmed  by  the  CIT. 

Dated:  July  28, 1995. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  95-19432  Filed  8-4-95;  8:45  am] 

BILUNQ  COOE  3S1(M>S-P 


[A-475-8011 

Antifriction  Bearings  From  Italy;  Notice 
of  United  States  Court  of  Intemational 
Trade  Decision 

AGENCY:  Import  Administration, 
Intemational  Trade  Administration. 
Department  of  Commerce. 
SUMMARY:  On  July  5, 1995,  in  SKF  USA 
Inc.  and  SKF  Industrie  S.p.A.  v.  United 
States,  Slip  Op.  95-120  [SKF-Italy),  the 
United  States  Court  of  Intemational 
Trade  (CIT)  affirmed  the  Department  of 
Commerce's  (the  Department) 
redetermination  on  remand  of  the  final 
results  of  the  second  administrative 
review  of  the  antidumping  duty  order 
on  antifriction  bearings  (other  than 
tapered  roller  bearings)  and  parts 
thereof  from  France,  et  al.,  57  FR  28360 
(June  24, 1992)  [AFBs  11).  The  CIT  had 
previously  remanded  the  final  results  to 
the  Department  for  the  reconsideration 
of  one  issue  for  SKF-Italy.  The  CIT  has 
now  entered  final  judgment  on  all 
issues.  The  results  covered  the  period 
May  1. 1990  through  April  30,  1991. 
EFFECTIVE  DATE:  July  15, 1995. 


FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Dirstine  or  Richard  Rimlinger, 
Office  of  Antidumping  Compliance, 
Import  Administration,  Intemational 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230,  telephone:  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  20, 1995,  the  CIT  in  SKF-  - 
Italy,  Slip  Op.  95-120,  remanded  AFBs 
II  to  the  Department  to  apply  the  U.S. 
inland  insurance  rate  to  inventory  value 
instead  of  to  unit  price.  The  Department 
submitted  its  results  of  redetermination 
pursuant  to  this  remand  order  on  April 
25.  1995.  On  July  5,  1995,  in  SKF-Italy. 
the  CIT  affirmed  the  E)epartment's 
results  of  remand  and  entered  final 
judgment  on  all  issues. 

In  its  decision  in  Timken  Co.  v. 
United  States,  893  F.2d  337  (Fed.  Cir. 
1990)  [Timken),  the  United  States  Court 
of  Appeals  for  the  Federal  Circuit  held 
that,  pursuant  to  19  U.S.C.  1516a(e).  the 
Department  must  publish  a  notice  of  a 
court  decision  which  is  not  "in 
harmony"  with  a  Department 
determination,  and  must  suspend 
Uquidation  of  entries  pending  a 
"conclusive"  court  decision.  The  CIT's 
decision  on  July  5, 1995,  constitutes  a 
decision  not  in  harmony  with  the 
Department's  final  results.  Publication 
of  this  notice  fulfulls  this  obUgation. 

Pursuant  to  the  decision  in  Timken, 
the  Department  must  continue  the 
suspension  of  Uquidation  of  er^tries 
pending  the  later  of  the  expiration  of  the 
period  for  appeal  or  the  conclusion  of 
any  appeal.  Further,  absent  an  appeal, 
or,  if  appealed,  upon  a  "conclusive" 
court  decision  affirming  the  CIT's 
opinion,  the  Department  will  amend  the 
final  affirmative  results  of  AFBs  //  to 
reflect  the  amended  margins  of  the 
Department's  redetermination  on 
remand,  which  was  affirmed  by  the  CIT. 

Dated:  July  28, 1995. 
Susan  G.  Esserman. 

Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  95-19431  Filed  8-4-95;  8:45  am] 

BILUNG  COOE  3StO-OS-P 


[A-401-801] 

Antifriction  Bearings  From  Sweden; 
Notice  of  United  States  Court  of 
Intemational  Trade  Decision 

AGENCY:  Import  Administration, 
Intemational  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  On  July  5, 1995,  in  SKF  USA 
Inc.  and  SKF  Sverige  AB  v.  United 
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States,  Slip  Op.  95-124  [SKF-Sweden], 
the  United  States  Court  of  International 
Trade  (CIT)  affirmed  the  Department  of 
Commerce's  (the  Department) 
redetermination  on  remand  of  the  final 
results  of  the  second  administrative 
review  of  the  antidumping  duty  order 
on  antihiction  bearings  (other  than 
tapered  roller  bearings)  and  parts 
thereof  from  France,  et  aJ.,  57  FK  28360 
(June  24, 1992)  (AFBs  II).  The  CIT  had 
previously  remanded  the  final  results  to 
the  Department  for  the  reconsideration 
of  one  issue  for  SKF-Sweden.  The  CIT 
has  now  entered  fuial  judgment  on  all 
issues.  The  results  covered  the  period 
May  1,  1990  through  April  30, 1991. 

EFFECTIVE  DATE:  July  15, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Dirstine  or  Richard  Rim  linger. 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230,  telephone:  (202)  482-4733. 

SUPPt.EMENTARY  INFORMATION: 

Background 

On  January  20, 1995,  the  CIT  in  SKF- 
Sweden,  Shp  Op.  95-124,  remanded 
AFBs  n  to  the  Department  to  apply  the 
U.S.  inland  insurance  rate  to  inventory 
value  instead  of  to  imit  price.  The 
Department  submitted  its  results  of 
redetermination  pursuant  to  this 
remand  order  on  April  25, 1995.  On  July 
5, 1995,  in  SKF-Sweden.  the  OT 
affirmed  the  Department's  resiUts  of 
remand  and  entered  final  judgment  on 
all  issues. 

In  its  decision  in  Timken  Co.  v. 
United  States,  893  F.2d  337  (Fed.  Or. 
1990)  (Timken),  the  United  States  Court 
of  Appeals  for  the  Federal  Circuit  held 
that,  pursuant  to  19  U.S.C.  1516a(e),  the 
Department  must  publish  a  nodce  of  a 
court  decision  which  is  not  "in 
harmony"  with  a  Department 
determination,  and  must  suspend 
liquidation  of  entries  pending  a 
"conclusive"  court  decision.  The  CTT's 
decision  on  July  5, 1995,  constitutes  a 
decision  not  in  harmony  with  the 
Department's  final  residts.  Publication 
of  this  notice  fulfills  this  obligation. 

Pursuant  to  the  decision  in  Timken, 
the  Department  must  continue  the 
suspension  of  liquidation  of  entries 
pending  the  later  of  the  expiration  of  the 
period  for  appeal  or  the  conclusion  of 
any  appeal.  Further,  absent  an  appeal, 
or,  if  appealed,  upon  a  "conclusive" 
court  decision  affirming  the  CIT's 
opinion,  the  Department  will  amend  the 
final  affirmative  results  of  AFBs  II  to 
reflect  the  amended  margins  of  the 


Department's  redetermination  on 
remand,  which  was  affirmed  by  the  CIT. 

Dated:  July  28, 1995. 
Susan  G.  Easerman, 

Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  95-19430  Filed  8-^i-95;  8:45  am) 

BILUNQ  CODE  3510-OS-P 


[A-41 2-801] 

Antifriction  Bearings  From  the  United 
Kingdom;  Notice  of  United  States 
Court  of  International  Trade  Decision 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
summary:  On  July  5, 1995,  in  SKF  USA 
Inc.  and  SKF  (U.K.)  Limited  v.  United 
States,  Slip  Op.  95-122  {SKF-UK).  the 
United  States  Court  of  International 
Trade  (CIT)  affirmed  the  Department  of 
Commerce's  (the  Department) 
redetermination  on  remand  of  the  final 
results  of  the  second  administrative 
review  of  the  antidumping  duty  order 
on  antifiiction  bearings  (other  than 
tapered  roller  bearings)  and  parts 
thereof  from  France,  et  al.,  57  FR  28360 
(June  24. 1992)  (AFBs  II).  The  OT  had 
previously  remanded  the  final  results  to 
the  Department  for  the  reconsideration 
of  one  issue  for  SKF-UK.  The  OT  has 
now  entered  final  judgment  on  all 
issues.  The  results  covered  the  period 
May  1,  1990  through  April  30,  1991. 
EFFECTIVE  DATE:  July  15, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Dirstine  or  Richard  Rimlinger, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230,  telephone:  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  20, 1995,  the  OT  in  SKF- 
UK,  Slip  Op.  95-122,  remanded  AFBs  II 
to  the  Department  to  apply  the  U.S. 
inland  insurance  rate  to  inventory  value 
instead  of  to  unit  price.  The  Department 
submitted  its  results  of  redetermination 
pvu^uant  to  this  remand  order  on  April 
25, 1995.  On  July  5,  1995,  in  SKF-UK. 
the  QT  affirmed  the  Department's 
residts  of  remand  and  entered  final 
judgment  on  all  issues. 

In  its  decision  in  Timken  Co.  v. 
United  States,  893  F.2d  337  (Fed.  Cir. 
1990)  (Timken),  the  United  States  Court 
of  Appeals  for  the  Federal  Qrcuit  held 
that,  pursuant  to  19  U.S.C.  1516a(e),  Uie 
IDepartment  must  publish  a  notice  of  a 
court  decision  which  is  not  "in 


harmony"  with  a  Department 
determination,  and  must  suspend 
liquidation  of  entries  pending  a 
"conclusive"  court  decision.  The  CIT's 
decision  on  July  5, 1995,  constitutes  a 
decision  not  in  harmony  with  the 
Department's  final  results.  Publication 
of  this  notice  fulfills  this  obligation. 

Piusuant  to  the  decision  in  Timken, 
the  Department  must  continue  the 
suspension  of  liquidation  of  entries 
pending  the  later  of  the  expiration  of  the 
period  for  appeal  or  the  conclusion  of 
any  appeal.  Further,  absent  an  appeal, 
or,  if  appealed,  upon  a  "conclusive" 
court  decision  affirming  the  CIT's 
opinion,  the  Department  will  amend  the 
final  affirmative  results  of  AFBs  II  to 
reflect  the  amended  margins  of  the 
Department's  redetermination  on 
remand,  which  was  affirmed  by  the  CIT. 

Dated:  July  28. 1995. 
Susan  G.  Easerman, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  95-19429  Filed  8-4-95;  8:45  am] 

BU.LMG  CODE  3S1fr-0S-^ 


National  Oceanic  and  Atmospheric 
Administration 

Notice  of  the  National  Ocean  Service's 
Discontinuation  of  the  Printing  and 
Distribution  of  Book-Form  Tide  and 
Tidal  Current  Prediction  Tables  as  a 
Standard  Nautical  Product 

agency:  National  Ocean  Service  (NOS). 
National  Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce  (DOC). 
ACTION:  Notice. 

SUMMARY:  The  National  Oceanic  and 
Atmospheric  Administration's  National 
Ocean  Service  is  announcing  that, 
beginning  with  the  1996  edition,  NOS 
will  no  longer  print  and  distribute  book- 
form  Tide  and  Tidal  Current  Prediction 
Tables  as  a  standard  nautical  product. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Sillcox,  (301)  713-2812,  or  . 
(202) 482-2152. 

SUPPLEMENTARY  INFORMATION:  Under  33 
U.S.C.  883a-883j,  NOS  is  authorized  to 
conduct  tide  and  ciurent  observations, 
prepare  tmalyses  and  predictions  of  the 
tide  and  current  data,  and  disseminate 
to  the  public  such  data  and  information 
resulting  from  the  observations  and 
analyses.  Consistent  with  this  authority. 
NOS  had  annually  printed  and 
distributed  book-form  Tide  and  Tidfd 
Current  Prediction  Tables  (Tables)  as  a 
standard  nautical  product. 

NOS  is  experiencing  a  shortage  of 
funds  to  print  and  distribute  the  Tables. 
In  addition,  the  role  of  the  NOS  with 
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regard  to  the  publication  of  the  Tables 
is  redefined  to  be  that  of  maintaining 
and  updating  the  tidal  prediction 
database  from  domestic  and 
international  sources  and  generating  the 
annual  predictions  and  associated 
information.  Therefore,  beginning  with 
the  1996  edition  of  those  Tables,  NOS 
will  no  longer  print  and  distribute  book- 
form  Tables  as  a  standard  nautical 
product. 

The  titles  of  the  NOS  publications 
affected  are: 

"Tide  Tables  1996— East  Coast  of 
North  and  South  America  including 
Greenland"; 

"Tide  Tables  1996— West  Coast  of 
North  and  South  America  including  the 
Hawaiian  Islands"; 

"Tide  Tables  1996— Cential  and 
Western  Pacific  Ocean  and  Indian 
Ocean"; 

"Tide  Tables  1996— Eim)pe  and  West 
Coast  of  Africa  including  the 
Mediterranean  Sea"; 

"Tidal  Ciurent  Tables  1996— Atiantic 
Coast  of  North  America"; 

"Tidal  Current  Tables  1996— Pacific 
Coast  of  North  America  and  Asia"; 

"Regional  Tide  and  Tidal  Current 
Tables  1996— New  York  Harbor  to 
Chesapeake  Bay";  and 

"Supplemental  Tidal  Predictions — 
Anchorage,  Nikiski,  Seldovia,  and 
Valdez,  Alaska— 1996". 

Although  NOS  will  no  longer  print 
and  distribute  the  Tables  in  a  book 
format,  a  complete  set  of  Tables  will  be 
made  available  to  all  who  request  it  as 
a  special  compilation  of  prediction 
information  on  CD-ROM.  The  CD-ROM 
will  contain  camera-ready  PostScript 
]>age-images.  There  will  be  a  fee  charged 
for  production  and  distribution  of  any 
requested  special  compilation.  Although 
available  to  all  who  request  it,  the  CD- 
ROM  vehicle  may  also  be  used  by 
private  printers  who  wish  to  print  in 
book-form  the  full  set  of  Tables  for 
distribution  to  retailers  and  the  general 
public.  The  annual  predictions  and 
associated  information  vfill  be  made 
available  on  the  same  schedule  as 
followed  in  previous  years. 

In  addition  to  the  CD-ROM,  two  new 
vehicles  will  be  provided  for  obtaining 
predictions.  First,  for  the  approximately 
3700  domestic  tide  stations,  a  3-day 
window  of  predictions  for  any  date  in 
1995  and  1996  will  be  offered  on  the 
NOS,  Coastal  and  Estuarine 
Oceanography  Branch,  Tidal 
Information  Distribution  and  Education 
System  (TIDES)  electronic  bulletin 
board  which  is  accessible  by  telephone 
modem  (301-713-4492,  N-8-1,  up  to 
9600  baud).  Second,  for  domestic  tidal 
reference  stations,  predictions  covering 
a  4-day  period  beginning  on  the  day  of 


inquiry  will  be  available  on  the  NOS, 
Coastal  and  Estuarine  Oceanography 
Branch,  Mosaic  Homepage  on  the 
Internet  (http://www- 
ceob.nos.noaa.gov).  These  two  new 
commimication  pathways  will  also  be 
used  to  continuously  inform  customers 
when  prediction  products  become 
available  or  finalized  diuing  the  year. 
Further,  NOS  will  continue  to  provide 
tide  and  tidal  current  prediction  and 
associated  information  on  the  media 
and  in  the  time-frames  with  which 
customers  have  been  familiar  from  past 
experience  with  NOS. 

Thus,  all  requests  for  prediction  and 
associated  information  continue  to  be 
welcome.  Beginning  immediately,  NOS 
is  accepting  prediction  data  requests  via 
two  new  communication  pathways.  The 
first  is  the  TIDES  electronic  bulletin 
board.  The  second  is  the  NOS,  Coastal 
and  Estuarine  Oceanography  Branch, 
World  Wide  Web  Homepage. 

As  NOS  is  no  longer  printing  and 
distributing  the  Tables  in  book-form,  the 
NOS  Nautical  Chart  Sales  Agents  will 
no  longer  obtain  the  Tables  in  book- 
form  from  the  NOS  Distribution  Branch. 
Instead,  they  may  obtain  quantities  of 
the  Tables  for  resale  to  the  public  from 
various  private  printers  and  distributors. 
NOS  is  aware  of  a  small  number  of 
vendors  who  have  shown  interest  in 
printing  and  distributing  the  Tables  in 
book-form.  NOS  requests  any  and  all 
parties  who  may  be  interested  in 
printing  and  distributing  the  Tables  in 
book-form  to  contact  NOS. 

NOS  has  been  in  contact  with  the  U.S. 
Coast  Guard  concerning  33  CFR  Part  164 
(Navigation  and  Safety  Rules). 
Questions  concerning  that  regulation 
should  be  addressed  to  Chief, 
Navigation  Rules  Branch,  G-NVT-3, 
United  States  Coast  Guard,  Washington, 
DC  20593,  telephone  202-267-0416. 

NOS  is  publishing  this  notice 
consistent  with  section  8a(6)(j)  of  Office 
of  Management  and  Budget  Circular  A- 
130.  Anyone  with  questions  or 
comments  regarding  the  above  subject 
or  private  printers  and  distributors 
wishing  more  information  should  write, 
fax  or  e-mail  to:  NOAA,  National  Ocean 
Service  Attn:  Tidal  Predictions,  N/ 
OES33,  1305  East-West  Highway,  Silver 
Spring,  MD  20910,  fax  301-713-4501, 
{http://www-ceob.nos.noaa.gov). 

Dated:  July  31,  1995. 
David  Evans, 

Acting  Deputy  Assistant  Administrator  for 

Ocean  Services  and  Coastal  Zone 

Management. 

[FR  Doc.  95-19302  Filed  8-4-95;  8:45  am] 

BILUNG  CODE  351(M»-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Arizona,  California,  New  Mexico 
and  Texas  Advisory  Committees 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Chairpersons  of  the  Arizona,  California, 
New  Mexico  and  Texas  Advisory 
Committees  to  the  Conunission  will 
convene  at  10:00  a.m.  and  adjourn  12:00 
p.m.  on  Saturday,  August  26,  1995,  at 
the  Doubletree  Hotel,  201  Marquette 
N.W.,  Albuquerque,  New  Mexico  87102. 
The  piupose  of  the  meeting  is  to  discuss 
a  draft  report  and  follow-up  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Thomas  Pilla,  Acting  Director  of  the 
Western  Regional  Office,  213-894-3437 
(TDD  213-894-4)508).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  wrill  be  conducted 
piu^uant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  July  27, 1995. 
Cafbl-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  95-19389  Filed  8-4-95;  8:45  am) 
MLUNG  CODE  ttSfr-OI-P 


Agenda  and  Notice  of  Putjiic  Meeting 
of  the  California  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
California  Advisory  Committee  to  the 
Conunission  vfill  convene  at  2:00  p.m. 
and  adjourn  at  4:00  p.m.  on  Friday, 
September  8, 1995,  at  the  Los  Angeles 
Airport  Marriott,  5844  West  Centiuy, 
Los  Angeles,  CaHfomia  90045.  The 
purpose  of  the  meeting  is  to  discuss  the 
Chairpersons'  conference  and  a  draft 
report  on  immigration  law  enforcement. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Michael  C. 
Carney,  213-580-7903.  or  Thomas  V. 
Pilla,  Acting  Director  of  the  Western 
Regional  Office,  213-894-3437  (TDD 
213-894-0508).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
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days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
piusuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Conunission. 

Dated  at  Washington.  DC,  July  31. 1995. 
Carol'Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit 
IFR  Doc.  95-19390  Filed  8-4-95;  8:45  am] 
BiLUNQ  CODE  esas-oi-p 


COMMTTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcing  Setttoment  on  Import 
Limits  and  Quaranteed  Access  Levels 
for  Certain  Cotton  and  Man  Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  El  Salvador 

August  2, 1995. 

AGENCY:  Committee  for  th& 

Implementation  of  Textile  Agreements 

(CTTA). 

ACTKM:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits  and  annoimcing  Guaranteed 

Access  Levels. 

EFFECTIVE  DATE:  August  9, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Aldrich,  International  Trade 
SpeciaUst,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPt.EMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

In  a  Memorandum  of  Understanding 
(MOU)  dated  July  6, 1995.  the 
Governments  of  the  United  States  and  El 
Salvador  agreed,  pursuant  to  the 
Uruguay  Round  Agreement  on  Textiles 
and  Clothing  (ATC),  to  establish  limits 
for  Categories  351/651  and  352/652  for 
a  three-year  term — March  27, 1995 
through  December  31, 1995;  January  1, 
1996  through  December  31,  1996; 
January  1. 1997  through  December  31, 
1997;  and  January  1, 1998  through 
March  26, 1998.  The  governments  also 
agreed  to  establish  Guaranteed  Access 
Levels  (GALs)  for  Categories  351/651 
and  352/652  for  the  periods  January  1, 
1996  through  December  31, 1996; 
January  1, 1997  through  December  31, 
1997;  and  January  1,  1998  through 
March  26, 1998. 


Beginning  on  August  9. 1995,  the  U.S. 
Customs  Service  will  start  signing  the 
first  section  of  the  form  ITA-370P  for 
shipments  of  U.S.  formed  and  cut  parts 
in  Categories  351/651  and  352/652  that 
are  destined  for  El  Salvador  and  subject 
to  the  GAL  established  for  Categories 
351/651  and  352/652  for  the  period 
beginning  on  January  1, 1996  and 
extending  through  I)ecember  31, 1996. 
These  products  are  governed  by 
Harmonized  Tariff  item  number 
9802.00.8015  and  chapter  61  Statistical 
Note  5  and  chapter  62  Statistical  Note 
3  of  the  Harmonized  Tariff  Schedule. 
Interested  parties  should  be  aware  that 
shipments  of  cut  parts  in  Categories 
351/651  and  352/652  must  be 
accompanied  by  a  form  ITA-370P, 
signed  by  a  U.S.  Customs  officer,  prior 
to  export  from  the  United  States  for 
assembly  in  El  Salvador  in  order  to 
qualify  for  entry  under  the  Special 
Access  Program. 

In  the  letter  published  below,  the 
Chairman  ofCITA  directs  the 
Commissioner  of  Customs  to  amend  the 
current  restraint  period  for  Categories 
351/651  and  352/652  to  end  on 
December  31, 1995  at  increased  levels. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
niunbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
pubhshed  on  December  20, 1994).  Also 
see  60  FR  32654,  pubUshed  on  June  23, 
1995;  and  60  FR  19892,  published  on 
April  21, 1995. 

Requirements  for  participation  in  the 
Special  Access  Program  are  provided  in 
Federal  Register  notices  51  FR  21208, 
pubhshed  on  June  11, 1986;  52  FR 
26057,  pubUshed  on  July  10, 1987;  54 
FR  50425,  pubhshed  on  December  6, 
1989;  and  60  FR  2740,  pubUshed  on 
January  11, 1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Rita  D.  Hayes, 

Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
August  2, 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 


Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  June  16, 1995,  by  the 
Chairman,  Committee  for  the  Implementatior 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  El  Salvador  and  exported 
during  the  twelve-month  period  beginning  on 
March  27, 1995  and  extending  through 
Maich  26, 1996. 

.Effective  on  August  9, 1995,  you  are 
directed,  pursuant  to  the  Memorandum  of 
Understanding  dated  July  6, 1995  between 
the  Governments  of  the  United  States  and  EI 
Salvador,  the  Uruguay  Round  Agreements 
Act  and  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing,  to  amend  the  current 
restraint  period  to  end  on  December  31, 1995 
and  increase  the  limits  for  Categories  351/651 
and  352/652  as  follows: 


Categofy 

Restraint  period' 

351/651  _. 

352'652  

500,000  dozen. 
8,000,000  dozen. 

'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  March  26, 
1995. 

Beginning  on  August  9, 1995,  the  U.S. 
Customs  Service  is  directed  to  start  signing 
the  first  section  of  the  form  n'A-370P  for 
shipments  of  U.S.  formed  and  cut  parts  in 
Categories  351/651  and  352/652  that  are 
destined  for  El  Salvador  and  re-exported  to 
the  United  States  on  and  after  January  1, 
1996. 

The  Committee  for  the  Implementation  of . 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  bnplementation 
of  Textile  Agreements. 
[FR  Doc.  95-19427  Filed  8-4-95;  8:45  am] 

BiLUNO  CODE  361IM>R-F 


Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  the  Philippines 

August  2, 1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Conunissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  August  9.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  Umits,  refer  to  the 


Federal  Register  /  Vol.  60,  No.  151  /  Monday.  August  7,  1995  /  Notices 


40163 


Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
caU  (202)  927-5850.  For  information  on 
embiirgoes  and  quota  re-openings,  caU 
(202)  482-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  caU  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  ciirrent  Umits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  special  shift,  carryover  and 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
pubUshed  on  December  20, 1994).  Also 
see  60  FR  17334,  pubUshed  on  April  5, 
1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Rita  O.  Hayea, 

CSiairman,  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 

Committee  Gdf  the  Implementation  of  Textile 
Agreements 

August  2, 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  30, 1995,  by  the 
Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  fiber 
apparel,  produtsd  or  manu&ctufed  in  the 
Philippines  and  exported  during  the  twelve- 
month period  beginning  on  January  1, 1995 
and  extending  through  December  31, 1995. 

Effective  on  August  9, 1995,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Levels  in  Group  I 

237 

^39  _^_  _  ^ 

33^m^Z'Z...'.". 


Category 

Adjusted  limits 

333^34  .... 

229,988  dozen  of 
which  not  more  than 
32,1 66  dozen  shall 
be  in  Category  333. 

335  .     .. 

134  745  dozen 

336  

■•••••••.■■■■■■ 

705,875  dozen. 

338A339  .... 

«••»••■••■•••• 

2,436,881  dozen. 

340/640  ... 

983  118  dozen 

341/641  ... 

823.900  dozen. 

342/642  ... 

•••»•.•....•.. 

541,688  dozen. 

345  ...„ 

■  •••••■■M 

161 .31 3  dozen. 

347/348  ... 

1  968  385  dozen 

350  

84,523  dozen 

351/651  

615.853  dozen. 

352/652  

2.202.316  dozen 

359-C/659-C2 

755,095  kilograms. 

361  

665.830  numbers 

369-S3 

47,853  kilograms. 
182,387  dozen  pairs. 
3,269  dozen. 

431  

433  

443  

39.541  numtiars 

445/446  

31 .530  dozen. 

447  

>•■•••■•■■••••«• 

7,950  dozen. 

611  

5,413,520  square  me- 
ters. 

633  

44,608  dozen. 

634  

408,802  dozen. 

635  

326,008  dozen. 

636  , --- 

1  525  939  dozen 

638/639  ... 

••■•■•••••■•■•a 

2,022,195  dozen. 

643  

642,936  nurTt>ers. 

645/646  

638,694  dozen. 

647/648  

915.277  dozen. 

649 - 

7.041,781  dozen. 

650  

>•••■•■■•••>•■•■ 

92,682  dozen. 

659-H*  ... 

1.155,522  kitograms. 
678,250  dozen. 

847  

••••••••••••••a 

Group  II 

200-229,300-326, 

112,952.469  square 

330,332 

349, 

meters  equivalent. 

353,354 

359- 

05,360, 

362, 

363,369-0«. 

400-414, 

432, 

434-442, 

444, 

448,  459 

464- 

469,600-607, 

613-629, 

630, 

632,644, 

653, 

654,  659-0  ^ 

669- 

08  670-O". 

831-846  and 

850-859, 

asa 

group. 

Adjusted  limit  ^ 


1,121,432  dozen. 
10,962,326  kilograms. 
4,974,169  dozen  pairs. 


'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1994. 

2  Category  359-C:  only  HTS  numbers 
6103.425025,  6103.49.8034,  6104.62.1020, 
6104.69.8010,  6114.20.0048,  6114.20.0052, 
6203.42.2010,  6203.42.2090,  6204.62.2010, 
6211.32.0010,  6211.32.0025  and 

6211.42.0010;  Category  659-C:  only  HTS 
numbers  6103.23.0055,  6103.432020, 
6103.43.2025,  6103.492000,  6103.49.8038, 
6104.63.1020,  6104.63.1030.  6104.69.1000, 
6104.69.8014,  6114.30.3044.  6114.30.3054, 
6203.43.2010,  6203.43.2090,  6203.49.1010, 
6203.49.1090,  6204.63.1510,  6204.69.1010. 
6210.10.9010,  6211.33.0010,  6211.33.0017 
and  6211.43.0010. 


3  Category  369-S:  only  HTS  number 
6307.10.2005. 

<  Category  659-H:  only  HTS  numbers 
6502.00.9030.  6504.00.9015,  6504.00.9060. 
6505.90.5090,  6505.90.6090,  6505.90.7Q90 
and  6505.90.8090. 

*  Categorv  359-0:  all  HTS  numbers  except 
6103.42.2025.  6103.49.8034,  6104.62.1020, 
6104,69.8010,  6114.20.0048,  6114.20.0062, 
6203.42.2010,  6203.422090,  6204.622010, 
6211.32.0010,  6211.32.0025,  6211.42.0010 
(Category  359-C). 

6  Category  369-0:  all  HTS  numbers  except 
6307.10.2005  (Category  369-S). 

^Category  659-0:  all  HTS  numbers  except 
610323.0055,  6103.43.2020,  6103.432025, 
6103.492000,  6103.49.8038,  6104.63.1020, 
6104.63.1030,  6104.69.1000.  6104.69.8014, 
6114.30.3044,  6114.30.3054,  6203.432010, 
6203.43.2090,  6203.49.1010,  6203.49.1090, 
6204.63.1510,  6204.69.1010,  6210.10.9010. 
6211.33.0010,  6211.33.0017,  6211.43.0010 
(Category  659-C);  6502.00.9030. 

6504.00.9015,  6504.00.9060,  6506.90.5090, 
6505.90.6090,  6505.90.7090,  6505.90.8090 
(Category  659-H). 

« Category  669-0:  all  HTS  numbers  except 
6305.31.0010,  6305.31.0020  and 

6305.39.0000  (Category  669-P). 

9  Category  670-O:  all  HTS  numbers  except 
4202.12.8030,  4202.12.8070,  4202.92.3020, 
4202.92.3030  and  4202.92.9025  (Category 
67a-L). 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  aCFairs 
exception  of  the  rulemaking  provisions  of  S 
U.S.Q  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  95-19428  Filed  8-4-95;  8:45  am] 
BILLMO  CODE  3610-DA-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Postponeinent  of  Public 
Hearing  and  Extension  of  ttie 
Comment  Period  for  the  Draft 
Environmental  impact  Statement  for 
Construction  and  Operation  of  a 
Relocatable  Over  the  Horizon  Radar, 
Puerto  Rico 

Pursuant  to  Section  102(2)(C)  of  the 
National  Enviroiunental  Policy  Act  of 
1969,  as  implemented  by  the  Coimcil  on 
Environmental  QuaUty  Regulations  (40 
CFR  Parts  1500-1508),  and  the 
Commonwealth  of  Puerto  Rico  PubUc 
Law  Number  Nine,  Section  4(c),  the 
Department  of  Navy,  has  prepared  and 
filed  with  the  US  Environmental 
Protection  Agency  the  Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  construction  and  operation  of  a 
Relocatable  Over  the  Horizon  Radar 
(ROTHR)  system  in  Puerto  Rico. 

On  July  24, 1995,  the  Navy 
annoimced  in  the  Federal  Register  that 
pubUc  hearings  would  be  held  on 
August  8, 1995  in  Lajas,  PR  and  on 


40164 


Federal  Register  /  Vol.  60,  No.  151  /  Monday,  August  7,  1995  /  Notices 


August  10, 1995  in  Vieques,  PR  to 
solicit  public  comment  on  the  DEIS  for 
ROTHR.  In  order  to  allow  additional 
time  for  public  review,  the  public 
hearings  have  been  postponed  and  the 
public  comment  period  has  been 
extended  to  September  29, 1995.  Notice^ 
of  the  revised  hearing  dates  will  be 
published  in  local  newspapers  at  least 
15  days  prior  to  the  hearings. 

The  DEIS  has  been  distributed  to 
various  federal.  Commonwealth,  and 
local  agencies,  elected  officials,  special 
interest  groups,  and  Ubraries.  The  DEIS 
is  available  for  review  at  the  following 
locations:  Town  Hall,  Municipahty  of 
Vieques,  Vieques  Island,  PR;  Public 
Library,  Municipality  of  Lajas,  PR;  and 
Mayor's  Office,  Lajas,  PR.  A  limited 
number  of  copies  of  the  DEIS  are 
available  by  contacting  Ms.  Linda 
Blount.  (804)  322-4892  or  Sr.  Jose 
Negron,  Commander  Fleet  Air, 
Caribbean.  (809)  965-4429. 

Written  statements  and/ or  comments 
regarding  the  DEIS  should  be  mailed  to: 
Department  of  the  Navy,  Commander, 
Atlantic  Division.  Naval  Facihties 
Engineering  Command,  1510  Gilbert 
Street,  Norfolk,  VA  23511-2699  (Attn. 
Ms.  Linda  Bloimt,  Code  2032LB). 
Questions  may  be  directed  to  Ms.  Linda 
Blount.  (804)  322-4892  or  Sr.  Jose 
Negron,  Commander  Fleet  Air, 
Caribbean,  (809)  865-4429.  All 
comments  must  be  postmarked  no  later 
than  September  29, 1995  to  become  part 
of  the  official  record. 

Dated:  August  19. 1995. 
l»R.McNea, 

LCDRJAGC.  USN.FedeTxU  Register  Liaison 
Officer. 
(FR  Doc.  95-19322  Filed  8  4  05;  8:45  am] 

BtLUNOCOOe  3810-FF-M 


DEPARTMENT  X>F  ENERGY 

Preparation  of  an  Environ^Mn1a^ 
Impact  Statement  for  a  Geologic 
Repository  for  the  Disposal  of  Spent 
Nuclear  Fuel  and  High-Level 
Radioactive  Waste  at  Yucca  Mountain, 
Nye  County,  Nevada 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  intent. 

summary:  The  U.S.  Department  of 
Energy  (DOE)  annoimces  its  intent  to 
prepare  an  environmental  impact 
statement  (EIS)  for  a  geologic  repository 
at  Yucca  Motmtain,  Nye  County, 
Nevada,  for  the  disposal  of  spent 
nuclei'  fuel  and  high-level  radioactive 
waste,  in  accordance  with  the  Nuclear 
Waste  PoUcy  Act  of  1982,  as  amended 
(NVVPA)  (42  U.S.C.  S 10101  et  seq.],  the 
National  Environmental  PoUcy  Act 


(NEPA)  of  1969  (42  U.S.C.  §4321  et 
seq.),  the  Council  on  Environmental 
Quality  regulations  that  implement  the 
procedural  provisions  of  NEPA  (40  CFR 
Parts  1500-1508).  and  the  DOE 
procedures  for  implementing  NEPA  (10 
CFR  Part  1021).  DOE  invites  Federal, 
State,  and  local  agencies.  Native 
American  tribal  organizations,  and  other 
interested  parties  to  participate  in 
determining  the  scope  and  content  of 
the  EIS. 

The  NWPA  directs  DOE  to  evaluate 
the  suitabiUty  of  the  Yucca  Mountain 
site  in  southern  Nevada  as  a  potential 
site  for  a  geologic  repository  for  the 
disposal  of  spent  nuclear  fiiel  and  high- 
level  radioactive  waste.  If  the  Secretary 
of  Energy  determines  that  the  Yucca 
Mountain  site  is  suitable,  the  Secretary 
may  then  recommend  that  the  President 
approve  the  site  for  development  of  a 
repository.  Under  the  NWPA,  any  such 
recommendation  shall  be  considered  a 
major  Federal  action  and  must  be 
accompanied  by  a  final  environmental 
impact  statement.  Accordingly,  DOE  is 
preparing  this  EIS  in  conjunction  with 
any  potential  DOE  recommendation 
regarding  the  development  of  a 
repository  at  Yucca  Mountain. 

The  NWPA  provides  that  the 
environmental  impact  statement  need 
not  consider  the  need  for  a  repository, 
the  alternatives  to  geologic  disposal,  or 
alternative  sites  to  the  Yucca  Mountain 
site.  Therefore,  this  environmental 
impact  statement  will  evaluate  a 
proposal  to  construct,  operate,  and 
eventually  close  a  repository  at  Yucca 
Mountain.  The  EIS  will  evaluate 
reasonable  alternatives  for 
implementing  such  a  proposal  in 
accordance  with  the  NWPA. 

The  NWPA  also  provides  that  the 
Nuclear  Regulatory  Commission  shall, 
to  the  extent  practicable,  adopt  DOE's 
EIS  in  connection  with  any  subsequent 
construction  authorization  and  license 
that  the  Commission  issues  to  DOE  for 
a  repository.  The  EIS  process  is 
scheduled  to  be  completed  in 
September  2000  and  is  separate  from  the 
licensing  process  that  would  be  initiated 
by  any  submission  of  a  Ucense 
appUcation  by  DOE  to  the  Commission 
in  June  2001. 

The  EIS  will  be  prepared  over  a  five- 
year  period  in  conjtmction  with  IX)E's 
separate  but  parallel  site  suitability 
evaluation  and  potential  license 
appUcation.  DOE  is  beginning  the  EIS 
process  early  to  ensure  that  the 
appropriate  data  gathering  and  tests  are 
performed  to  adequately  assess  potential 
environmental  impacts,  and  to  allow  the 
public  sufficient  time  to  consider  this 
complex  program  and  to  provide  input. 


DATES:  DOE  invites  and  encourages 
comments  and  suggestions  on  the  scope 
of  the  EIS  to  ensure  that  all  relevant 
environmental  issues  and  reasonable 
alternatives  are  addressed.  Public 
scoping  meetings  are  discussed  below  in 
the  SUPPt^MENTARY  INFORMATION  section. 
DOE  will  carefully  consider  all 
comments  and  suggesticms  received 
during  the  120-day  public  scoping 
period  that  ends  on  December  5, 1995. 
Comments  and  suggestions  received 
after  the  close  of  the  public  scoping 
period  will  be  considered  to  the  extent 
practicable. 

ADDRESSES:  Written  comments  on  the 
scope  of  this  EIS,  requests  to  pre-register 
to  speak  at  any  of  the  public  scoping 
meetings,  questions  concerning  the 
proposed  action  and  EIS,  or  requests  for 
additional  information  on  the  EIS, 
should  be  dir«:ted  to:  Wendy  R.  Dixon. 
EIS  Project  Manager,  Yucca  Moimtain 
Site  Characterization  Office,  Office  of 
Qvilian  Radioactive  Waste 
Management,  U.S.  Department  of 
Energy,  101  Convention  Center  Drive 
Suite  P-110,  MS  010,  Las  Vegas,  NV 
89109,  Telephone:  1-800-967-3477, 
Facsimile:  1-800-967-0739. 

FOR  FURTHER  JNFORMATION  CONTACT:  For 

more  information  about  this  EIS,  please 
contact  Wendy  R.  Dixon  at  the  address, 
above.  For  information  on  DOE's  NEPA 
process,  please  contact:  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
PoUcy  and  Assistance  (EH-42),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  Telephone: 
1-202-586-4600  or  leave  a  message  at 
1-800-472-2756. 

SUPPLEMENTARY  INFORMATION: 

Public  Participation 

All  interested  persons,  including 
Federal  agencies.  Native  American  tribal 
organizations.  State  and  local 
government  agencies,  pubUc  interest 
groups,  transportation  interests, 
industry  and  utility  organizations, 
regulators,  and  the  general  pubUc  are 
encouraged  to  take  part  in  the  EIS 
scoping  process.  Because  of  the 
anticipated  public  interest  and  national 
scope  of  the  program,  DOE  will  provide 
several  methods  for  people  to  express 
their  views  and  provide  comments, 
request  additional  information  and 
copies  of  the  EIS,  or  pre-register  to 
speak  at  the  scoping  meetings . 
Comments  submitted  by  any  of  these 
means  will  become  part  of  die  official 
record  for  scoping. 
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Written  Comments  and  Toil-Free 
Facsimile  Number 

Written  comments  and  requests  may 
be  mailed  or  sent  by  facsimile  to  Wendy 
R.  Dixon  at  the  address  or  toll-free 
facsimile  number  Usted  above 

ToU-Free  Telephone  Line 

All  interested  parties  are  invited  to 
record  their  comments  or  request 
information  on  the  scope  of  die  EIS  by 
calling  a  toll-free  telephone  number,  1- 
800-967-3477.  Throughout  the  pubUc 
scoping  period,  this  number  vnll  be 
staffed  between  the  hours  of  9  a.m.  to 
9  p.m.  Eastern  Standard  Time,  Monday 
tbirough  Friday.  During  other  hours, 
calls  will  be  forwarded  to  an  answering 
machine. 

Electronic  Mail 

Comments  and  information  requests 
may  be  submitted  by  electronic  mail  to 
the  following  Internet  electronic  mail 
address:  ymp—eisi€lnotes. ymp.gov. 

Internet 

The  pubUc  may  access  the  Notice  of 
Intent,  request  information,  and  provide 
comments  via  the  World  Wide  Web  at 
the  following  Uniform  Resource  Locator 
address:  http://www.ymp.gov,  imder 
the  listing  Environmental  Impact 
Statement  (EIS)  on  the  Yucca  Mountain 
Project  Home  Page.  When  available,  the 
EIS  and  other  selected  technical 
documents  may  also  be  accessed  at  this 
Uniform  Resource  Locator  address. 

Scoping  Meetings 

DOE  will  hold  15  pubUc  scoping 
meetings  in  cities  throughout  the  United 
States  to  provide  and  discuss 
information  and  to  receive  comments  on 
the  scope  of  this  EIS.  Table  1  at  the  end 
of  this  Notice  lists  the  specific  locations, 
dates,  and  times  for  each  scoping 
meeting.  Persons  wishing  to  speak  at 
any  of  these  meetings  can  pre-register 
up  to  two  days  before  the  meeting  by: 
(1)  Calling  the  toll-free  telephone 
number  1-800-967-3477.  (2)  writing  to 
Wendy  R.  Dixon  at  the  address  Usted 
above,  or  (3)  sending  their  request  to 
pre-register  by  facsimile  or  electronic 
mail,  as  identified  above. 

Persons  wishing  to  speak  who  have  , 
not  registered  in  advance  can  register  at 
each  meeting.  These  "walk-in 
registrants"  will  be  accommodated  to 
the  extent  practicable,  following  those 
persons  who  have  pre-registered.  Only 
one  spokesperson  per  organization, 
group,  or  agency  may  present  comments 
on  its  behalf.  Oral  statements  will  be 
limited  to  ten  minutes;  however,  written 
comments  can  be  of  any  length  and 
submitted  any  time  during  the  scoping 
period. 


Each  of  the  15  pubUc  scoping 
meetings  will  have  either  a  morning  or 
afternoon  session,  and  an  evening 
session.  Morning  sessions  will  b^in  at 
8:30  a.m.  and  end  at  12:30  p.m.,  and 
afternoon  sessions  will  be^  at  12:00 
p.m.  and  end  at  4:00  p.m.  Evening 
sessions  will  begin  at  6:00  p.m.  and  end 
about  10:00  p.m.  If  additional  time  is 
required  in  order  to  accommodate  all 
speakers  wishing  to  present  oral 
comments,  the  meeting  facilitator  will 
consult  with  the  audience  and  DOE  staff 
and  determine  whether  to  continue  the 
meeting  past  the  scheduled  ending  time. 
A  court  reporter  will  record  all  portions 
of  the  scoping  meetings,  and  transcripts 
will  be  prepared  and  made  a  part  of  the 
official  record  of  the  scoping  process. 

Each  session  vnll  have  an 
introductory  presentation,  a  question 
and  answer  period,  and  a  pubUc 
comment  segment.  A  facilitator  will 
begin  the  introductory  presentation  of 
each  session  by  explaining  the  scoping 
meeting  format.  DOE  staff  will  provide 
a  brief  description  (lasting 
approximately  30-45  minutes)  of  the 
repository  program,  the  EIS,  and  the 
scoping  process.  The  question  and 
answer  period  (lasting  approximately  45 
minutes)  wiU  provide  members  of  the 
pubUc  an  opportunity  to  ask  questions 
and  discuss  various  aspects  of  the 
repository  and  to  obtain  additional 
information  that  may  be  useful  in 
formiUating  opinions  and  comments. 
Each  member  of  the  public  will  be 
allowed  five  minutes  to  ask  questions. 
The  meeting  faciUtator  may  allow  extra 
time  for  additional  questions  depending 
on  the  number  of  people  present  who 
have  indicated  their  desire  to  participate 
during  the  question  and  answer  period. 
The  meeting  faciUtator  will  begin  the 
public  comment  portion  of  the  scoping 
meeting  after  the  question  and  answer 
period.  At  this  time,  members  of  the 
pubUc  wiU  provide  their  comments  on 
the  scope  of  the  EIS. 

Each  pubUc  scoping  meeting  also  will 
have  a  separate  information  room 
containing  exhibits  and  informational 
handouts  about  the  repository  program 
and  the  EIS.  DOE  and  contractor  staff 
will  be  available  throughout  the  day  to 
answer  questions  in  an  informal  setting. 
A  table  with  blank  comment  cards  will 
also  be  available  for  people  to  privately 
prepare  and  submit  written  comments 
on  the  scope  of  the  EIS.  These  comment 
cards  will  be  included  in  the  formal 
record  of  each  scoping  meeting. 

Subsequent  Document  Preparation 

Results  of  scoping,  including  the 
transcripts  fi-om  the  question  and 
answer  periods  and  public  comment 
segments,  and  all  other  oral  and  written 


comments  received  by  DOE,  will  be 
summarized  in  the  EIS  ImplementaUon 
Plan.  This  Plan  will  guide  the 
preparation  of  the  EIS,  and  will  describe 
the  planned  scope  and  content  of  the 
EIS,  record  the  results  of  the  scoping 
process,  and  contain  EIS  activity 
schedules.  As  a  "Uving  document,"  the 
Implementation  Plan  may  be  amended 
as  needed  to  incorporate  changes  in 
schedules,  alternatives,  or  EIS  content. 

The  Implementation  Plan  will  be 
available  to  the  public  for  information 
purposes  as  soon  as  possible  after  the 
close  of  the  pubUc  scoping  process,  and 
before  issuing  the  Draft  EIS.  The 
Implementation  Plan  and  the  transcripts 
from  the  pubUc  scoping  meetings  wiU 
be  available  for  inspection  at  major  DOE 
faciUties  and  pubUc  reading  rooms  in 
Nevada  and  across  the  country,  as 
identified  at  the  end  of  this  Notice. 
Copies  of  the  Implementation  Plan,  as 
well  as  the  Draft  and  Final  EIS  and 
related  comments,  will  be  provided  to 
anyone  requesting  copies  of  these 
documents. 

AvailabiUty  of  the  Draft  EIS  for  pubUc 
review,  and  the  locations  and  times  of 
pubUc  hearings  on  the  Draft  EIS,  will  be 
announced  in  the  Federal  Register  and 
through  local  media  (approximately  in 
the  Fall  of  1998).  After  considering  all 
pubUc  comments  received  on  the  Draft 
EIS,  DOE  will  prepare  and  issue  a  Final 
EIS,  followed  thereafter  by  a  Record  of 
Decision  (approximately  in  the  Fall  of 
2000). 

Background 

Spent  nuclear  fuel '  has  been  and  is 
being  generated  and  stored  in  the 
United  States  as  part  of  commercial 
power  generation.  The  accumulation  of 
spent  nuclear  fuel  from  commercial 
power  reactor  operations  in  the  United 
States  probably  wrill  continue  for  several 
decades.  There  are  109  operating 
commercial  faciUties  at  75  sites  in  34 
States  where  spent  nuclear  fuel  is 
stored.  By  the  year  2035,  total  spent 
nuclear  ftiel  from  power  reactors  will 
amount  to  about  85,000  metric  tons  of 
heavy  metal  (i.e.,  metric  tons  of  heavy 
metal,  typicaUy  uranium,  without 
materials  such  as  cladding,  alloy  and 
structiu^  materials)  (MTHM). 

Spent  nuclear  fuel  and  high-level 
radioactive  waste  ^,  generated  from 


'  Spent  nuclear  fuel  is  fuel  that  has  been 
withdrawn  from  a  nuclear  reactor  following 
irradiation,  the  constituent  elements  of  which  have 
not  been  separated  by  reprocessing. 

^High-level  radioactive  waste  is  the  highly 
radioactive  material  resulting  from  reprocessing  of 
spent  nuclear  fuel.  It  includes  liquid  waste 
produced  directly  in  reprocessing  and  any  solid 
material  derived  from  such  liquid  waste  that 
contains  Hssion  products  io  sufficient 

ContiniMd 


40166 


Federal  Register  /  Vol.  60.  No.  151  /  Monday,  August  7,  1995  /  Notices 


EXDE's  national  atomic  energy  defense 
and  research  activities,  are  primarily 
located  at  DOE's  Hanford  Reservation, 
the  Savannah  River  Site,  and  the  Idaho 
National  Engineering  Laboratory.  Other 
spent  nuclear  fuel,  either  currently  in 
DOE  possession  or  which  may  come 
under  DOE  possession,  includes 
material  from  foreign  research  reactors, 
approximately  29  domestic  university 
reactors,  5  non-DOE  research  reactors, 
and  4  "special  case"  reactors  at  non- 
DOE  locations. 

In  1982,  in  response  to  the  continued 
accumulation  of  spent  nuclear  fuel  and 
high-level  radioactive  waste.  Congress 
passed  the  NWPA.  The  purpose  of  the 
NWPA  was  to  establish  geologic 
repositories  that  wovQd  provide 
reasonable  assurance  that  the  public  and 
the  environment  would  be  adequately 
protected  from  the  hazards  posed  by 
these  materials.  In  1987,  Congress 
amended  the  NWPA  and  directed  DOE 
to  evaluate  the  suitability  of  only  the 
Yucca  Mountain  site  in  southern 
Nevada  as  a  potential  site  for  the  first 
repository.  If,  based  on  this  evaluation, 
the  Secretary  of  Energy  determines  that 
the  Yucca  Moimtain  site  is  suitable,  the 
Secretary  may  then  reconunend  that  the 
President  approve  the  site  for 
development  of  a  repository. 

Under  the  NWPA,  DOE  is  prohibited 
from  emplacing  more  than  70,000 
MTHM  of  spent  nuclear  fuel  and  high- 
level  radioactive  waste  in  the  first 
repository  until  such  time  as  a  second 
repository  is  in  operation.  The  ciuxent 
planning  basis  calls  for  63,000  MTHM 
of  commercial  spent  nuclear  fuel  to  be 
disposed  of  in  the  first  repository, 
proposed  to  be  located  at  the  Yucca 
Mountain  site.  The  planning  basis  also 
calls  for  the  disposal  of  7,000  MTHM 
equivalent  of  DOE-owned  spent  nuclear 
fuel  and  high-level  radioactive  waste  in 
this  first  repository. 

Proposed  Action 

If  the  site  were  found  to  be  suitable, 
the  proposed  action  would  be  to 
construct,  operate,  and  eventually  close 
a  repository  at  Yucca  Mountain  for  the 
geologic  disposal  of  up  to  70,000  MTHM 
of  commercial  and  DOE-owned  spent 
nuclear  fuel  and  high-level  radioactive 
waste.  Spent  nuclear  fuel  and  high-level 
radioactive  waste  would  be  disposed  of 
in  the  repository  in  a  subsurface 
configuration  that  would  ensure  its 
long-term  isolation  fi-om  the  human 
environment.  Repository  construction, 
operation,  and  closiu«  would  be 


governed  by  the  Nuclear  Re^latory 
Commission's  licensing  process. 

Construction  would  begin  if  the 
Nuclear  Regulatory  Conunission 
authorizes  construction  of  the 
repository.  Surface  facilities  would  be 
designed  and  constructed  to  receive, 
and  prepare  for  disposal,  spent  nuclear 
fuel  and  high-level  radioactive  waste 
that  would  arrive  in  transportation  casks 
by  highway  and  by  rail.  Capability  to 
treat  or  package  the  secondary  wastes 
generated  during  disposal  operations 
would  also  be  provided.  Subsurface 
facilities  would  be  designed  and 
constructed  for  emplacement  of  spent 
nuclear  fuel  and  high-level  radioactive 
waste  in  disposal  drifts.  Subsurface 
facilities  would  primarily  include 
access  ramps,  ventilation  systems, 
disposal  drifts,  and  equipment  alcoves. 

Disposal  operations  woidd  begin  once 
the  Nuclear  Regulatory  Commission 
issues  a  license  allowing  receipt  of 
spent  nuclear  fuel  and  high-level 
radioactive  waste.  Disposal  operations 
would  be  expected  to  last  up  to  40 
years,  depending  on  shipment 
schedules.  EHsposal  drifts  would 
continue  to  be  constructed  diuing  this 
time  period  as  necessary.  Spent  nuclear 
fuel  assemblies,^  and  canisters 
containing  assemblies  ^  or  vitrified  (i.e., 
solidified)  high-level  radioactive  waste ' 
would  be  shipped  to  the  repository  in 
transportation  casks  that  meet  the 
Nuclear  Regulatory  Commission  and 
U.S.  Department  of  Transportation 
requirements  for  shipping  by  truck  or 
rail '.  The  assemblies  would  be  removed 
from  the  transportation  casks,  which 
would  be  placed  back  into  service  after 
decontamination  and  maintenance  or 
after  necessary  repairs  were  completed. 
Canisters  and  assemblies  would  be 
transferred  to  a  "hot"  cell — a  room 
where  remotely-controlled  equipment 
would  be  used  to  place  the  material  in 
disposal  containers.  These  "waste 
packages"  (i.e.,  assemblies  and  canisters 


concentrations  and  other  highly  radioactive 
material  that  the  Nuclear  Regulatory  Conunission. 
consistent  with  existing  law,  determines  by  rule 
requires  permanent  isolation. 


'  A  fuel  assembly  is  made  up  of  fuel  elements 
held  together  by  plates  and  separated  by  spacers 
attached  to  the  fuel  cladding. 

'  Under  one  scenario,  spent  nuclear  fuel 
assemblies  would  be  sealed  in  a  multi-purpose 
canister  that  would  then  be  inserted  into  separate 
casks/containers  for  storage,  transportation,  and 
disposal.  Other  canisters  are  available  and  include 
single-purpose  systems,  which  require  transferring 
of  Individual  assemblies  from  one  cask/container  to 
another  for  storage,  transport,  and  disposal.  Another 
alternative  would  be  dual-purpose  systems  which 
require  storing  and  transporting  individual 
assemblies  in  one  cask  and  disposing  of  them  in 
another  container. 

'  Vitrified  high-level  radioactive  waste  would  be 
sealed  in  canisters  suitable  for  transport  in  a  truck 
or  train  cask. 

^Barges  may  also  be  used  for  intermodal 
shipments  of  spent  nuclear  fuel  and  high-level 
radioactive  waste  from  generator  sites  to  nearby 
locations  for  transfer  to  truck  and  rail. 


in  disposal  containers)  would  be 
transported  underground  in  a 
transportation  vehicle  having  radiation 
shielding  for  worker  protection. 
Monitoring  equipment,  which  would 
either  be  placed  in  selected  drifts  or 
would  be  mobile  remote-sensing 
devices,  would  monitor  performance  of 
waste  packages  and  aspects  of  the  local 
repository  geology. 

The  closure/post-closure  period 
would  begin  after  the  Nuclear 
Regulatory  Commission  amends  the 
license  to  authorize  permanent  closiue. 
Undergroimd  equipment  would  be 
removed,  repository  openings  would  be 
backfilled  and  sealed,  and  the  surface 
facilities  would  be  decontaminated, 
decommissioned,  and  dismantled  or 
converted  to  other  uses.  Institutional 
controls,  such  as  permanent  markers 
and  monuments,  woidd  be  designed  and 
constructed  to  last  thousands  of  years 
and  discoiKage  human  activities  that 
could  compromise  the  waste  isolation 
capabilities  of  the  repository. 

The  disposal  and  closure/p>ost-closure 
activities  would  be  designed  and 
implemented  so  that  the  combination  of 
engineered  (i.e.,  waste  package  and  any 
backfill]  and  natural  (geologic  system) 
barriers  would  isolate  the  spent  nuclear 
fuel  and  high-level  radioactive  waste. 
The  combination  of  barriers  would  meet 
a  standard  to  be  specified  by  the 
Environmental  Protection  Agency, 
which  has  been  entrusted  to  develop  a 
radiation  release  standard  piu^uant  to 
Section  801  of  the  Energy  Policy  Act  of 
1992  (42  U.S.C.  §  10141  note); 
individual  barriers  would  perform 
according  to  Nuclear  Regulatory 
Commission  requirements,  including  its 
performance  objectives  at  10  CFR 
60.113.  The  engineered  barrier  must 
provide  substantially  complete 
containment  of  spent  nuclear  fuel  and 
high-level  radioactive  waste  for  between 
300  and  1,000  years  by  using  corrosion 
resistant  materials  in  the  waste  package. 

Beyond  1,000  years,  continued 
isolation  would  be  assisted  by  features 
that  would  limit  the  rate  at  which 
radioactive  components  of  the  waste 
would  be  released.  The  rate  of  release 
would  be  substantially  affected  by 
natural  conditions,  the  heat  generation 
rate  of  spent  nuclear  fuel  and  high-level 
radioactive  waste  (i.e.,  thermal  load), 
and  its  rate  of  heat  dissipation.  First, 
different  thermal  loads  would  affect 
directly  the  internal  and  external  waste 
package  temperatiu^s,  thereby  affecting 
the  corrosion  rate  and  integrity  of  the 
waste  package.  Second,  the  heat  would 
affect  the  geochemistry,  hydrology,  and 
mechanical  stability  of  the  disposal 
drifts,  which  in  tiun  would  influence 
the  flow  of  groimdwater  and  the 
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transport  of  radionuclides  from  the 
engineered  and  natural  barrier  systems 
to  the  environment.  Therefore,  the  long- 
term  performance  of  the  repository 
would  be  managed  by  appropriately 
spacing  the  waste  packages  within 
disposal  drifts  £md  the  distances 
between  disposal  drifts,  and  by 
selectively  placing  spent  nuclear  fuel 
and  high-level  radioactive  waste 
packages  to  account  for  their  individual 
heat  generation  rates. 

Alternatives 

DOE  has  preliminarily  identified  for 
analysis  in  the  EIS  a  full  range  of 
reasonable  implementation  alternatives 
for  the  construction,  operation,  and 
closure/post-closure  of  a  repository  at 
Yucca  Mountain.  These  implementation 
alternatives  are  based  on  thermal  load 
objectives  and  include  High  Thermal 
Load,  Intermediate  Thermal  Load,  and 
Low  Thermal  Load  alternatives. 

Under  each  implementation 
alternative,  DOE  will  evaluate  difi^erent 
spent  nuclear  fuel  and  high-level 
radioactive  waste  packaging  and 
transportation  options.  DOE  anticipates 
that  these  options  would  produce  the 
broadest  range  of  potential 
configiu^tions  for  both  siuface  facilities 
and  possible  operational  and  disposal 
conditions  at  the  repository.  Evaluation 
of  these  options  will  identify  the  full 
range  of  reasonably  foreseeable  impacts 
to  hiunan  health  and  the  environment 
associated  with  each  implementation 
alternative. 

High  Thermal  Load  Alternative 

Under  the  High  Thermal  Load 
implementation  alternative,  spent 
nuclear  fuel  and  high-level  radioactive 
waste  would  be  disposed  in  an 
undergroimd  configiu-ation  that  would 
generate  the  upper  range  of  repository 
temperatures  while  meeting 
performance  objectives  to  isolate  the 
material  in  compliance  with 
Environmental  Protection  Agency 
standards  and  Nuclear  Regulatory 
Commission  requirements.  Under  this 
alternative,  the  emplacement  density 
would  likely  be  greater  than  80  MTHM 
per  acre.  This  alternative  would 
represent  the  highest  repository  thermal 
loading  based  on  available  information 
and  expected  test  results. 

Intermediate  Thermal  Load  Alternative 

Under  the  Intermediate  Thermal  Load 
implementation  alternative,  spent 
nuclear  fuel  fmd  high-level  radioactive 
waste  would  be  disposed  in  an 
underground  configuration  that  would 
generate  an  intermediate  range  of 
repository  temperatiues  (compared  to 
the  High  and  Low  Thermal  Load 


alternatives)  while  meeting  performance 
objectives  to  isolate  the  material  in 
compliance  with  Environmental 
Protection  Agency  standards  and 
Nuclear  Regulatory  Commission 
requirements.  Under  this  alternative,  the 
disposal  density  would  likely  range 
between  40  to  80  MTHM  per  acre. 

Low  Thermal  Load  Alternative 

Under  the  Low  Thermal  Load 
implementation  alternative,  spent 
nuclear  fuel  and  high-level  radioactive 
waste  would  be  disposed  in  an 
imderground  configuration  that  would 
provide  the  lowest  potential  repository 
thermal  loading  (based  on  available 
information  and  expected  test  results) 
while  meeting  performance  objectives  to 
isolate  the  material  in  compliance  with 
Environmental  Protection  Agency 
standards  and  Nuclear  Regulatory 
Commission  requirements.  Under  this 
alternative,  the  disposal  density  would 
likely  be  less  than  40  MTHM  per  acre. 

Packaging  Options 

As  part  of  each  implementation 
alternative,  two  packaging  options 
would  be  evaluated.  Under  Option  1, 
spent  nuclear  fuel  assemblies  would  be 
packaged  and  sealed  in  multi-purpose 
canisters  at  the  generator  sites  prior  to 
being  transported  to  the  repository  in 
Nuclear  Regulatory  Commission- 
certified  casks.  High-level  radioactive 
waste  also  would  be  packaged  and 
sealed  in  canisters  prior  to  shipment  in 
similar  casks.  Under  Option  2,  spent 
nuclear  fuel  assemblies  (without 
canisters)  and  sealed  canisters  of  high- 
level  radioactive  waste  would  be 
transported  to  the  repository  in  Nuclear 
Regulatory  Commission-certified  casks. 
Under  both  options,  assemblies  and 
canisters  with  intact  seals  would  be  . 
removed  from  the  casks  and  placed  in 
disposal  containers  at  the  repository. 

DOE  recognizes  that  it  is  likely  that  a 
mix  of  spent  nuclear  fuel  assemblies 
and  canisters  (and  canister  systems)  of 
spent  nuclear  fuel  and  vitrified  high- 
level  radioactive  waste  would  arrive  at 
the  repository  during  disposal 
operations.  However,  since  the  specific 
mix  is  speculative,  the  above  packaging 
options  were  chosen  to  produce  the 
broadest  range  of  potential 
configurations  for  both  surface  facilities 
and  possible  operational  and  disposal 
conditions  at  the  repository.  These 
options  were  also  selected  to  reflect  the 
potential  range  of  exposiu^s  to  workers 
and  the  public  at  the  generator  sites, 
along  transportation  routes,  and  at  the 
repository  from  the  packaging, 
transport,  and  disposal  of  spent  nuclear 
fuel  and  high-level  radioactive  waste. 


Transportation 

As  part  of  each  implementation 
alternative,  two  national  transportation 
options  and  three  regional  (i.e.,  within 
the  State  of  Nevada)  transportation 
options  would  be  evaluated.  These 
options' would  be  expected  to  result  in 
the  broadest  range  of  operating 
conditions  relevant  to  potential  impacts 
to  human  health  and  the  enviroiunent. 

In  a  national  context,  the  first  option 
woidd  consist  of  shipping  all  spent 
nuclear  fuel  and  high-level  radioactive 
waste  by  truck,  from  the  generator  site 
to  the  repository. 

The  second  national  option  would 
consist  of  shipment  by  rail,  except  bom 
those  generator  sites  (as  many  as  19) 
that  may  not  have  existing  capabilities 
to  load  and  ship  rail  casks.  For  such 
sites,  the  spent  nuclear  fuel  would  be 
transported  by  truck  to  the  repository,  or 
to  a  facility  near  the  nuclear  power 
plant  where  it  would  be  transferred  to 
rail  cars  for  shipment  to  the  repository. 

In  a  regional  context,  there  are  three 
transportation  options:  two  of  these 
options  apply  to  shipments  that  would 
arrive  in  Nevada  by  rail,  and  the  third 
applies  to  shipments  that  would  arrive 
in  Nevada  by  legal  weight  truck.' 

The  first  regional  transportation 
option  would  consist  of  several  rail 
corridors  to  the  repository.  The  rail 
corridor  option  would  involve 
identifying  and  applying  siting  criteria, 
based  on  engineering  considerations 
(e.g.,  topography  and  soils),  potential 
land  use  restrictions  (e.g.,  wilderness 
areas  and  existing  conflicting  uses),  and 
any  other  factors  identified  from  the 
scoping  process. 

The  second  regional  transportation 
option  would  involve  the  use  of  heavy 
haul  truck*  routes  to  the  repository.  The 
heavy  haul  option  would  include  the 
construction  and  use  of  an  intermodal 
transfer  facility  to  receive  shipments 
that  would  arrive  in  Nevada  by  rail;  the 
intermodal  transfer  facility  would  be 
located  at  the  beginning  of  the  heavy 
haul  route.  The  heavy  haul  option 
would  include  any  need  to  improve  the 
local  transportation  infrastructiuB. 

The  third  regional  transportation 
option  would  involve  legal  weight  truck 
shipments  directly  to  the  repository. 
Under  this  option,  a  transfer  facility 
would  not  be  required. 

No  Action 

The  No  Action  alternative  would 
evaluate  termination  of  site 


'  A  legal  weight  truck  consists  of  a  tractor,  semi- 
trailer, and  loaded  cask,  with  a  maximum  gross 
weight  of  S0,000  pounds. 

•A  heavy  haul  truck  consists  of  a  tractor,  semi- 
trailer, and  loaded  cask,  with  a  gross  weight  in 
excess  of  129,000  pounds. 
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characterization  activities  at  Yucca 
Mountain  and  the  continued 
accumulation  of  spent  nuclear  fuel  and 
high-level  radioactive  waste  at 
conunercial  storage  sites  and  DOE 
facilities.  Spent  nuclear  fuel  and  high- 
level  radioactive  waste  would  continue 
to  be  managed  for  the  foreseeable  future 
at  existing  commercial  storage  sites  and 
DOE  facilities  located  in  34  States.  The 
No  Action  alternative,  although  contrary 
to  the  Congressional  desire  to  provide  a 
permanent  solution  for  isolation  of  the 
Nation's  spent  nuclear  fuel  and  high- 
level  radioactive  waste,  provides  a 
baseline  against  which  the 
implementation  alternatives  can  be 
compared. 

At  the  Yucca  Moimtain  site,  the 
siuface  facilities,  excavation  equipment, 
and  other  support  facilities  would  be 
dismantled  and  removed  for  reuse  or 
recycMg,  or  would  be  disposed  of  in 
solid  waste  landfills.  Disturbed  siuface 
areas  would  be  recbmed  and  excavated 
openings  to  the  subsurface  would  be 
sealed  and  backfilled. 

At  commercial  reactors,  spent  nuclear 
fuel  would  continue  to  be  generated  and 
stored  in  either  water  pools  or  in 
canisters,  until  storage  space  at 
individual  reactors  becomes  inadequate, 
at  which  time  reactor  operations  would 
cease.  DOE-owned  spent  nuclear  fuel 
and  high-level  radioactive  waste  would 
continue  to  be  managed  at  three  primary 
sites — the  Hanford  Reservation, 
Savannah  River  Site,  and  the  Idaho 
National  Engineering  Laboratory. 

Environmental  Issues  To  Be  Examined 
in  the  EIS 

This  EIS  will  examine  the  site-specific 
environmental  impacts  from 
construction,  operation,  and  eventiial 
closure  of  a  repository  for  spent  nuclear 
fuel  and  high-level  radioactive  waste 
disposal  at  Yucca  Moimtain,  Nevada. 
Transportation-related  impacts  of  the 
alternatives  will  also  be  analyzed. 
Through  internal  discussion  and 
outreach  programs  with  the  public,  DOE 
is  aware  of  many  environmental  issues 
related  to  the  construction,  operation, 
and  closure/post-closiire  phases  of  such 
a  repository.  The  issues  identified  here 
are  intended  to  facilitate  public  scoping. 
The  list  is  not  intended  to  be  all- 
inclusive  or  to  predetermine  the  scope 
of  the  EIS,  but  should  be  used  as  a 
starting  point  from  which  the  public  can 
help  DOE  define  the  scope  of  die  EIS. 

•  Radiological  and  non-radiological 
releases.  The  potential  effects  to  the 
public  and  on-site  workers  from 
radiological  and  nonradiological 
releases; 

•  PubUc  and  Worker  Safety  and 
Health.  Potential  health  and  safety 


impacts  (e.g.,  injuries)  to  on-site  workers 
during  the  unloading,  temporary  surface 
storage,  and  underground  emplacement 
of  waste  packages  at  Yucca  Mountain; 

•  Transportation.  The  potential 
impacts  associated  with  national  and 
regional  shipments  of  spent  nuclear  fuel 
and  high-level  radioactive  waste  from 
reactor  sites  and  DOE  facilities  to  the 
Yucca  Mountain  site  will  be  assessed. 
Regional  transportation  issues  include: 
(a)  technical  feasibility,  (b) 
socioeconomic  impacts,  (c)  land  use  and 
access  impacts,  and  (d)  impacts  of 
constructing  and  operating  a  rail  spur,  a 
heavy  haul  route,  and/ or  a  transfer 
facility; 

•  Accidents.  The  potential  impacts 
fitim  reasonably  foreseeable  accidents, 
including  any  accidents  with  low 
probability  but  high  potential 
consequences; 

•  Criticality.  The  likelihood  that  a 
self-sustaining  nuclear  chain  reaction 
could  occur  and  its  potential 
consequences; 

•  Waste  Isolation.  Potential  impacts 
associated  with  the  long-term 
performance  of  the  repository; 

•  Socioeconomic  Conditions. 
Potential  regional  (i.e.,  in  Nevada) 
socioeconomic  impacts  to  the 
siuToimding  communities,  including 
impacts  on  employment,  tax  base,  and 
pubhc  services; 

•  Environmental  Justice.  Potential  for 
disproportionately  high  and  adverse 
impacts  on  minority  or  low-income 
populations; 

•  Pollution  Prevention.  Appropriate 
and  innovative  pollution  prevention, 
waste  minimization,  and  energy  and 
water  use  reduction  technologies  to 
eliminate  or  significantly  reduce  use  of 
energy,  water,  hazardous  substances, 
and  to  minimize  enviroiunental 
impacts; 

•  Soil,  Water,  and  Air  Resoiut^s. 
Potential  impacts  to  soil,  water  quality, 
and  air  quality; 

•  Biological  Resources.  Potential 
impacts  to  plants,  animals,  and  habitat, 
including  impacts  to  wetlands,  and 
threatened  and  endangered  species; 

•  Cultural  Resources.  Potential 
impacts  to  archaeological/historical 
sites,  Native  American  resoiu-ces,  and 
other  cultiual  resources; 

•  Cumulative  impacts  from  the 
proposed  action  and  implementing 
alternatives  and  other  past,  present,  and 
reasonably  foreseeable  future  actions; 

•  Potential  irreversible  and 
irretrievable  commitment  of  resources. 

Under  the  No  Action  alternative, 
potential  environmental  effects 
associated  with  the  shutdown  of  site 
characterization  activities  at  Yucca 
Mountain  will  be  estimated.  Potential 


environmental  effects  from  the 
continued  accumulation  of  spent 
nuclear  fuel  and  high-level  radioactive 
waste  at  commercial  reactors  and  DOE 
sites  will  be  addressed  by  summarizing 
previous  relevant  environmental 
analyses  and  by  performing  new 
analyses  of  representative  sites,  as 
appropriate.  At  the  Yucca  Moimtain 
site,  the  potential  environmental 
consequences  from  the  reclamation  of 
disturbed  surface  areas,  and  the  sealing 
of  excavated  openings  following  the 
dismantlement  and  removal  of  facilities 
and  equipment,  will  be  quantified. 
These  analyses  would  be  similar  in  level 
of  detail  to  the  analyses  of  the 
implementing  alternatives.  At  the 
commercial  reactor  and  DOE  sites,  the 
potential  environmental  consequences 
will  be  addressed  in  terms  of  risk  to  the 
environment  and  the  public  from  long- 
term  management  of  spent  nuclear  fuel 
and  high-level  radioactive  waste.  In 
addition,  the  loss  of  storage  capacity, 
the  need  for  additional  capacity,  and 
their  potential  consequences  to 
continued  reactor  operations,  will  be 
described. 

Consultations  With  Other  Agencies 

The  NWPA  requires  DOE  to  solicit 
comments  on  the  EIS  from  the 
Department  of  the  Interior,  the  Council 
on  Environmental  Quality,  the 
Environmental  Protection  Agency,  and 
the  Nuclear  Regulatory  Commission  (42 
U.S.C.  §  10134(a)(1)(D)).  DOE  also 
intends  to  consult  with  the  Departments 
of  the  Navy  and  Air  Force  and  will 
solicit  comments  from  other  agencies, 
the  State  of  Nevada,  affected  units  of 
local  government,  and  Native  American 
tribal  organizations,  regarding  the 
environmental  issues  to  be  addressed  by 
the  EIS. 

Relationship  to  Other  DOE  NEPA 
Reviews 

DOE  is  preparing  or  has  completed 
other  NEPA  documents  that  may  be 
relevant  to  the  Office  of  Civilian 
Radioactive  Waste  Management 
Program  and  this  EIS.  If  appropriate, 
this  EIS  will  incorporate  by  reference 
and  update  information  taken  from 
these  other  NEPA  documents.  These 
docvmients  (described  below)  are 
available  for  inspection  by  the  public  at 
the  EXDE  Freedom  of  Information 
Reading  Room  (lE-190),  Forrestal 
Building,  1000  Independence  Ave., 
S.W.,  Washington,  D.C.  and  will  be 
made  available  in  Nevada  at  locations  to 
be  announced  at  the  public  scoping 
meetings.  These  documents  include  the 
following: 

•  Environmental  Assessment,  Yucca 
Mountain  Site,  Nevada  Research  and 
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Development  Area,  Nevada,  DOE/RW- 
0073, 1986. 

•  Environmental  Assessment  for  a 
Monitored  Retrievable  Storage  Facility, 
DOE/RW-0035. 1986. 

•  Environmental  Impact  Statement 
for  a  Multi-Purpose  Canister  System  for 
the  Management  of  Civilian  and  Naval 
Spent  Nuclear  Fuel.  The  Notice  of  Intent 
was  published  on  October  24, 1994  (59 
FR  53442).  The  scoping  process  for  this 
EIS  has  been  completed  and  an 
Implementation  Plan  is  being  prepared. 
The  Draft  EIS  is  scheduled  to  be  issued 
for  public  review  in  late  1995. 

•  Programmatic  Spent  Nuclear  Fuel 
Management  and  Idaho  National 
Engineering  Laboratory  Environmental 
Restoration  and  Waste  Management 
Programs  Environmental  Impact 
Statement  (Final  EIS  issued  April  1995 
(DOE/EIS-0203-F);  Record  of  Decision 
(60  FR  28680-96,  June  1, 1995)].  This 
EIS  analyzes  the  potential 
environmental  consequences  of 
managing  IX)E's  inventory  of  spent 
nuclear  fuel  over  the  next  40  years.  The 
Nevada  Test  Site  was  considered  but 
was  not  selected  as  a  DOE  spent  nuclear 
fuel  management  site. 

•  Waste  Management  Programmatic 
Environmental  Impact  Statement 
(formerly  Environmental  Management 
Programmatic  EIS).  A  revised  Notice  of 
Intent  was  published  January  24, 1995 
(60  FR  4607).  This  Programmatic  EIS 
will  address  impacts  of  potential  DOE 
waste  management  actions  for  the 
treatment,  storage,  and  disposal  of 
waste.  The  Draft  EIS  is  scheduled  to  be 
issued  for  public  review  in  September 
1995. 

•  Environmental  Impact  Statement 
for  a  Proposed  Nuclear  Weapons 
Nonproliferation  Policy  Concerning 
Foreign  Research  Reactor  Spent  Nuclear 
Fuel  [Notice  of  Intent  published  October 
21, 1993  (58  FR  54336)].  The  draft  EIS 
was  issued  for  public  review  in  March 
1995  {DOE/EIS-0218D).  This  EIS 
addresses  the  potential  environmental 
impacts  of  the  proposed  policy's 
implementation.  Under  the  proposed 
policy,  the  United  States  could  accept 
up  to  22,700  foreign  research  reactor 
spent  nuclear  fuel  elements  over  a  10- 
15  year  period. 

•  Environmental  Impact  Statement 
on  the  Transfer  and  Disposition  of 
Surplus  Higfdy  Enriched  Uranium 
(formerly  part  of  the  Programmatic 
Environmental  Impact  Statement  for 
Long-Term  Storage  and  Disposition  of 
Weapons-Usable  Fissile  Materials).  The 
Notice  of  Intent  was  issued  April  5, 
1995  (60  FR  17344).  This  EIS  will 
address  disposition  of  DOE's  surplus 
highly  enriched  uranium  to  support  the 
President's  Nonproliferation  Policy.  The 


E)raft  EIS  is  scheduled  to  be  issued  in 
September  1995. 

•  Programmatic  Environmental 
Impact  Statement  for  Storage  and 
Disposition  of  Weapons-Usable  Fissile 
Materials  (Notice  of  Intent  published 
June  21, 1994  (59  FR  31985)].  This 
Programmatic  EIS  will  evaluate 
alternatives  for  long-term  storage  of  all 
weapons-usable  fissile  materials 
(primarily  plutonium  and  highly 
enriched  uranium  retained  for  strategic 
purposes — ^not  surplus)  and  disposition 
of  surplus  weapons-usable  fissile 
materials  (excluding  highly  enriched 
uranium),  so  that  risk  of  proliferation  is 
minimized.  The  Nevada  Test  Site  is  a 
candidate  storage  site. 

•  Tritium  Supply  and  Recycling 
Programmatic  Environmental  Impact 
Statement.  A  revised  Notice  of  Intent 
was  published  October  28, 1994  (59  FR 
54175),  and  the  Draft  Programmatic  EIS 
was  issued  in  March  1995  (60  FR  14433, 
March  17, 1995).  Public  hearings  on  the 
Draft  Programmatic  EIS  were  held  in 
April  1995,  and  a  Final  Programmatic 
EIS  is  scheduled  for  October  1995.  This 
EIS  addresses  how  to  best  assure  an 
adequate  tritium  supply  and  recycling 
capability.  The  Nevada  Test  Site  is  an 
alternative  site  for  new  tritium  supply 
and  recycling  facilities. 

•  Stockpile  Stewardship  and 
Management  Programmatic 
Environmental  Impact  Statement.  A 
Notice  of  Intent  was  published  June  14, 
1995  (60  FR  31291).  A  prescoping 
workshop  was  held  on  May  19, 1995, 
and  scoping  meetings  are  scheduled  to 
be  held  during  July  and  August  1995. 
This  Programmatic  EIS  will  evaluate 
proposed  future  missions  of  the 
Stockpile  Stewardship  and  Management 
Program  and  potential  configuration 
(facility  locations)  of  the  nuclear 
weapons  complex  to  accomplish  the 
Stockpile  Stewardship  and  Management 
Program  missions.  The  Nevada  Test  Site 
is  an  alternative  site  for  potential 
location  of  new  or  upgraded  Stockpile 
Stewardship  and  Management  Program 
facilities. 

•  Site-Wide  Environmental  Impact 
Statement  for  the  Nevada  Test  Site 
[Notice  of  Intent  published  August  10, 
1994  (59  FR  40897)].  This  EIS  will 
address  resource  management 
alternatives  for  the  Nevada  Test  Site  to 
support  current  and  potential  futiu* 
missions  involving  defense  programs, 
research  and  development,  waste 
management,  environmental  restoration, 
infrastructure  maintenance, 
transportation  of  wastes,  and  facility 
upgrades  and  alternative  uses.  The 
public  scoping  process  has  been 
completed,  and  the  Implementation 
Plan  was  issued  in  July  1995.  The  Draft 


EIS  is  scheduled  to  be  issued  for  public 
review  in  September  1995. 

•  Environmental  Impact  Statement 
for  the  Continued  Operation  of  the 
Pantex  Plant  and  Associated  Storage  of 
Nuclear  Weapon  Components  [Notice  of 
Intent  published  May  23, 1994  (59  FR 
26635);  an  amended  Notice  of  Intent 
pubUshed  June  23, 1995  (60  FR  32661)). 
This  EIS  will  address  the  potential 
environmental  impacts  of  the  continued 
operation  of  the  Pantex  Plant,  which 
includes  near-  to  mid-term  foreseeable 
activities  and  the  nuclear  component 
storage  activities  at  other  DOE  sites 
associated  with  nuclear  weapon 
disassembly  operations  at  the  Pantex 
Plant.  The  Nevada  Test  Site  is  being 
considered  as  an  alternative  site  for 
relocation  of  interim  plutonium  pit 
storage. 

Public  Reading  Rooms 

Copies  of  the  Implementation  Plan, 
and  the  Draft  and  Final  EISs,  will  be 
available  for  inspection  during  normal 
business  hours  at  the  following  public 
reading  rooms.  EXDE  may  establish 
additional  information  locations  and 
will  provide  an  updated  list  at  the 
public  scoping  meetings. 
Albuquerque  Operations  Office, 
National  Atomic  Museiun,  Bldg. 
20358,  Wyoming  Blvd.,  S.E.,  Kirtland 
Air  Force  Base,  Albuquerque,  NM 
87117.  Attn:  Diane  Leute  (505)  845- 
4378 
Atlanta  Support  Office,  U.S.  Dept.  of 
Energy,  Public  Reading  Room,  730 
Peachtree  Street,  Suite  876,  Atlanta, 
GA  30308-1212.  Attn:  Nancy  Mays/ 
Laura  Nicholas  (404)  347-2420 
Bartlesville  Project  Office/National 
Institute  for  Petroleum  and  Energy 
Research,  Library,  U.S.  Dept.  of 
Energy,  220  Virginia  Avenue, 
Bartlesville,  OK  74003.  Attn:  Josh 
Stroman  (918)  337-4371 
Bonneville  Power  Administration,  U.S. 
Dept.  of  Energy.  BPA-C-KPS-1,  905 
N.E.  11th  Street,  Portland.  OR  97208. 
Attn:  Sue  Ludeman  (503)  230-7334 
Chicago  Operations  Office,  Document 
Dept.,  University  of  Illinois  at 
Chicago,  801  South  Morgan  Street, 
Chicago,  IL  60607.  Attn:  Seth  Nasatir 
(312)  996-2738 
Dallas  Support  Office,  U.S.  Dept.  of 
Energy,  Public  Reading  Room,  1420 
Mockingbird  Lane,  Suite  400,  Dallas. 
TX  75247.  Attn:  Gailene  Reinhold 
(214) 767-7040 
Femald  Area  Office,  U.S.  Dept.  of 
Energy.  Public  Information  Room, 
FERMCO.  7400  Willey  Road, 
Cincinnati.  OH  45239.  Attn:  Gary 
Stegner  (513)  648-3153 
Headquarters  Office.  U.S.  Dept.  of 
Energy,  Room  lE-190,  Forrestal  Bldg., 
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1000  Independence  Avenue,  S.W., 
Washington,  D.C.  20585.  Attn:  Gayla 
Sessoms  (202)  586-5955 

Idaho  Operations  Office,  Idaho  Public 
Reading  Room,  1776  Science  Center 
Dr.,  Idaho  Falls,  ID  83402.  Attn:  Brent 
Jacobson  (208) 526-1144 

Kansas  City  Support  Office,  U.S.  Dept. 
of  Energy,  Public  Reading  Room,  911 
Walnut  Street,  14th  Floor.  Kansas 
aty,  MO  64106.  Attn:  Anne  Scheer 
(816) 426-4777 

Office  of  Qvilian  Radioactive  Waste 
Management  National  Information 
Center,  600  Maryland  Avenue,  S.W., 
Smte  760,  Washington,  D.C.  20024. 
Attn:  Paul  D'Anjou  (202)  488-6720 

Oak  Ridge  Operations  Office,  U.S.  Dept. 
of  Energy,  Public  Reading  Room,.  55 
South  Jefferson  Circle,  Room  112,  Oak 
Ridge,  TN  37831-8510.  Attn:  Amy 
Rothrock  (615)  576-1216 

Oakland  Operations  Office,  U.S.  Dept.  of 
Energy,  Public  Reading  Room,  EIC, 
8th  Floor,  1301  Qay  Street,  Room 
700N,  Oakland,  CA  94612-5208.  Attn: 
Uura  Noble  (510)  637-1762 


Pittsburgh  Energy  Technology  Center, 
U.S.  Dept.  of  Energy,  Bldg.  922/M210, 
Receiving  Department,  Building  166, 
Cochrans  Mill  Road,  Pittsburgh,  PA 
15236-0940.  Attn:  Ann  C.  Dunlap 
(412) 892-6167 

Richland  Operations  Office,  U.S.  Dept. 
of  Energy,  PubUc  Reading  Room,  100 
Sprout  Rd.,  Room  130  West,  Mailstop 
H2-53.  Richland.  WA  99352.  Attn: 
Terri  Traub  (509)  376-8583 

Rocky  Flats  Field  Office,  Front  Range 
Community  College  Library,  3645 
West  112th  Avenue,  Westminster,  CO 
80030.  Attn:  Nancy  Ben  (303)  469- 
4435 

Savannah  River  Operations  Office, 
Gregg-Graniteville  Library,  University 
of  S.  Carolina-Aiken,  171  University 
Parkway,  Aiken,  SC  29801.  Attn: 
James  M.  Gaver  (803)  725-2889 

Southeastern  Power  Administration, 
U.S.  Dept.  of  Energy,  Legal  Library, 
Samuel  Elbert  Bldg.,  2  South  Public 
Square,  Elberton,  GA  30635-2496. 

Table  1  .—Scoping  MEETihKaS 


Attn:  Joel  W.  Seymour/Carol  M. 
Franklin  (706)  213-3800 
Southwestern  Power  Administration, 
U.S.  Dept.  of  Energy,  Public  Reading 
Room,  1  West  3rd,  Suite  1600,  Tulsa, 
OK  74103.  Attn:  Marti  Ayers  (918) 
581-7426 
Strategic  Petroleum  Reserve  Project 
Management  Office,  U.S.  Dept.  of 
Energy,  SPRPMO/SEB  Reading  Room, 
900  Commerce  Road  East,  New 
Orleans,  LA  70123.  Attn:  Ulysess 
Washington  (504)  734-4243 
Yucca  Mountain  Science  Centers 
Yucca  Moimtain  Science  Center,  U.S. 
95— Star  Route  374,  Beatty,  NV 
89003.  Attn:  Marina  Anderson  (702) 
553-2130 
Yucca  Mountain  Science  Center, 
4101-B  Meadows  Lane,  Las  Vegas, 
NV  89107.  Attn:  Melinda  D'ouville 
(702) 295-1312 
Yucca  Moimtain  Science  Center,  1141 
South  Hwy.  160,  Pahrump.  NV 
89041.  Attn:  Lee  Krumm  (702)  727- 
0896 


Location  ol  scoping  meeting 


Dates/times  ^ 


Pahrump  Ckxnmunity  Center,  400  N.  Hwy.  160,  Pahmmp,  NV  89048  .... 

Boise  Centre  on  ttw  Grove,  850  W.  Front  St.,  Boise,  ID  83702 

Lawtor  Events  Center,  University  of  Nevada-Reno  Campus,  Reno,  NV 

89667. 
University  of  Chicago,  Downtown  MBA  Center,  450  N.  Cityfront  Plaza 

Drive,  Chicago.  IL  60611. 

Cashman  Field,  850  Las  Vegas  Blvd.  North,  Las  Vegas,  NV  89101  

Denver  Convention  Complex,  700  14th  Street,  Denver,  CO  80202  

Sacramento  Public  Litjrary.  828  I  Street,  Sacramento,  CA  95814 

Arlington  Community  Center,  2800  South  Center  Street,  Dallas,  TX 

76004. 

Caliente  Youth  Center.  Highway  93,  Caliente.  NV  89008 

Hilton  Inn,  150  West  500  South,  Salt  Lake  City,  UT  84111  

Maritime  Institute  of  Technology  and  Graduate  Studies,  5700  Ham- 
monds Ferry  Rd.,  Linthicum  (near  Baltimore),  MD  21090. 
Russell  Sage  Conference  Center.  45  Feny  St,  Troy  (Alt>any),  NY 

12180. 
Georgia  International  Convention  Center,  1902  Sullivan  Road,  College 

Park  (Atlanta),  GA  30337. 
Penn  Valley  Community  (Allege,  3201  S.W.  Trafficway,  Kansas  City, 

MO  64111. 
Tonopah  Convention  Center,  301  Brougher,  Tonopah,  NV  89049 


Tuesday,  August  29, 1995,  morning/evening  sessions. 
Wednesday,  September  6, 1995,  morning/evening  sessions. 
Friday,  Septemt>er  8, 1 995,  moming/evening  sessions. 

Tuesday,  September  12,  1995,  moming/evening  sessions. 

Friday,  September  15,  1995,  morr>ing/evening  sessions  . 
Tuesday,  September  19, 1995,  afternoon/evening  sessions. 
Thursday,  September  21,  1995,  aftemoon/evening  sessions. 
Tuesday,  September  26, 1995,  afternoon/evening  sessions. 

Thursday.  September  28.  1995.  moming/eveniog  sessions. 
Thursday,  October  5,  1995,  afternoorVevening  sessions. 
Wednesday,  October  11, 1995,  moming/evening  sessions. 

Friday,  October  13, 1995,  aftemoon/evening  sessiorts. 

Tuesday,  October  17, 1995,  nrxKning/evening  sessions. 

Friday,  October  20, 1995,  aftemoon/evening  sessions. 

Tuesday,  Octot)er  24, 1995,  moming/evening  sessions. 


^  Session  times  are  as  follows:  Morning  (8:30  a.m.-12:30  p.m.),  Afterrxxm  (12:00  a.m.-4:00  p.m.).  Evening  (6:00  p.m.-10:00  p.m.). 


Issued  in  Washington,  D.C,  this  1st  day  of 
August,  1995. 

Peter  N.  Brush, 

Acting  Assistant  Secretary,  Environment, 
Safety  and  Health. 

IFR  Doc.  95-19396  Filed  8-4-95;  8:45  am) 
BHJJNQ  CODE  64S(M>1-P 


Floodplain/Wetland  Involvenient 
Notification  and  Statement  of  Findings 
for  a  Proposed  Removal  Action  at  the 
Weldon  Spring  Site,  St  Charies  Co., 
Missouri 

agency:  Office  of  Environmental 
Management,  Department  of  Energy 
(DOE). 

ACTION:  Notice  of  floodplain/wetland 
involvement  and  statement  of  findings. 

summary:  The  U.S.  Department  of 
Energy  (]X)E)  is  proposing  to  conduct  a 


removal  action  at  the  Weldon  Spring 
site  to  remove  radiologically 
contaminated  soil  from  a  vicinity 
property  within  a  floodplain  and 
wetland  located  within  the  heavily  used 
State  of  Missouri  Weldon  Spring 
Conservation  Area.  The  proposed  action 
will  eliminate  any  potential  risk  to  the 
health  of  recreational  users  of  the 
conservation  area.  In  accordance  with 
10  CFR  Part  1022,  DOE  has  prepared  a 
floodplain  and  wetlands  assessment. 
The  proposed  action  will  be  performed 
in  a  maimer  so  as  to  avoid  or  minimize 
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potential  harm  to  or  within  the 
floodplain  and  wetland.  Because  of  the 
location  of  the  contaminated  soil,  there 
is  no  practicable  alternative  to  the 
location  of  this  action  vtdthin  the 
floodplain  and  wetlands.  Because  of  the 
potential  risk  to  human  health  and  the 
environment,  the  DOE  has  combined  the 
Notice  of  Involvement  with  the 
Statement  of  Findings  in  this  Federal 
Register  Notice. 

FOR  FURTHER  INFORMATION  ON  THIS 
PROPOSED  ACTION  OR  TO  COMMENT  ON  THE 
ACTION  CONTACT:  Mr.  Steve  McCracken, 
U.S.  Department  of  Energy,  Weldon 
Spring  Site  Remedial  Action  Project, 
7295  Highway  94  South,  St.  Charles, 
MO  63304,  (314)  441-8978. 
FOR  FURTHER  INFORMATION  ON  GENERAL 
DOE  FLOODPLAIN/WETUNO 
ENVIRONMENTAL  REVIEW  REQUIREMENTS 
CONTACT:  Carol  M.  Borgstrom,  Director, 
Office  of  NEPA  Policy  and  Assistance, 
EH-42,  U.S.  Department  of  Energy,  1000 
Independence  Ave.,  SW.,  Washington, 
DC  20585.  (202)  586-4600  or  (800)  472- 
2756. 

SUPPLEMENTARY  INFORMATION:  The  DOE 
is  conducting  response  actions  at  its 
Weldon  Spring  Site  under  the  direction 
of  the  DOE  Office  of  Environmental 
Management.  The  Weldon  Spring  site  is 
located  in  St.  Charles  County,  Missouri, 
approximately  48  km  (30  miles)  west  of 
St.  Louis.  As  part  of  the  overall  cleanup 
of  the  Weldon  Spring  Site,  the  DOE  is 
proposing  to  conduct  a  removal  action 
at  an  area  referred  to  as  Vicinity 
Property  9  (VP  9).  VP  9,  which  contains 
a  small  wetland  area  no  larger  than  1.5 
acres,  occurs  within  the  100-yr 
floodplain  of  the  Missouri  River,  and  is 
located  within  the  heavily  used  State  of 
Missouri  Weldon  Spring  Conservation 
Area. 

The  proposed  action  is  necessary  to 
remove  radioactively  contaminated  soils 
within  VP  9  that  poses  a  potential  risk 
to  the  health  of  recreational  users  of  the 
conservation  area.  Because  of  the 
lugency  to  conduct  this  removal  and  in 
order  to  optimize  resources  that  are 
immediately  available  (i.e.,  eqtiipment 
and  crew  ourently  are  conducting  bulk 
waste  removal  in  the  immediate 
vicinity)  in  the  nearby  quarry  area,  the 
DOE  has  waived  the  15-day  public 
comment  period  for  this  notice  of 
involvement,  as  permitted  under 
Section  1022.18c  of  10  CFR  1022. 
Further  information  is  available  from 
the  DOE  at  the  address  shown  below. 

In  accordance  with  the  DOE 
regulations  for  compUance  with 
floodplain/wetlands  environmental 
review  requirements  (10  CFR  1022),  the 
DOE  has  prepared  a  floodplain  and 
wetland  assessment  describing  the 


effects,  alternatives,  and  measures 
designed  to  avoid  or  minimize  potential 
harm  to  or  within  the  floodplain  and 
wetland,  and  has  determined  that  the 
proposed  removal  action  will  not 
impact  floodplain  storage.  Impacts  to 
the  wetland  will  be  temporary  and  will 
not  affect  long  term  wetland  function. 
Further  information  on  the  floodplain 
and  wetland  assessments  is  available 
from  the  DOE  at  the  address  shown 
below. 

The  DOE  proposes  to  remove 
radiologically  contaminated  soils  from 
VP  9  by  excavating  soils  to  a  depth  of 
approximately  1  ft  from  an  area  of 
approximately  180  ft  x  380  ft  (1.5  acres) 
in  size.  Prior  to  excavation,  vegetation  at 
the  area  would  be  cleared  by  grubbing, 
and  a  temporary  excavation  eqmpment 
access  ramp  to  VP  9  would  be  installed. 
Good  engineering  practices  such  as  hay 
bales  and  silt  fences  would  be  employed 
to  control  sedimentation  and  erosion  to 
nearby  surface  waters  and  adjacent 
floodplain  areas.  Excavation  would  be 
accomplished  using  standard  excavation 
equipment  (e.g.,  backhoe),  and  the 
contaminated  soils  would  be 
transported  to  the  Weldon  Spring 
chemical  plant  area  for  treatment  and 
subsequent  disposal.  Following 
completion  of  the  proposed  action,  the 
equipment  access  ramp  would  be 
removed  and  all  excavated  areas  would 
be  backfilled  with  clean  fill,  graded  to 
original  contours,  and  revegetated  with 
native  species  previously  occurring  at 
the  site. 

The  no-action  alternative  with 
institutional  controls  was  also 
evaluated.  The  no-action  alternative  is 
not  acceptable  because  (1)  The  potential 
risk  to  human  health  from  the 
contaminated  soils  would  rettim  in  the 
event  of  loss  of  institutional  control,  (2) 
recreational  activities  at  the 
conservation  area  would  be  disrupted, 
(3)  potential  risk  to  the  environment 
would  be  largely  imaffected  by 
institutional  controls,  and  (4)  natural 
flood  events  could  transport  the 
contaminated  soils  to  other  portions  of 
the  floodplain  and  conservation  area. 
Because  of  the  potential  risk  to  human 
health  and  to  the  environment,  the  DOE 
finds  that  there  is  no  practicable 
alternative  to  the  location  of  the  removal 
action  in  the  floodplain  and  wetland, 
and  wishes  to  expedite  the  proposed 
removal  of  the  contaminated  soil  and 
complete  the  removal  action  in  as 
timely  a  manner  as  possible. 

The  proposed  action  would  conform 
to  applicable  federal,  state,  and  local 
floodplain  and  wetland  protection 
standards.  Impacts  to  the  floodplain  and 
wetland  would  be  minimized  by  the 
avoidance  (to  the  extent  practicable)  of 


adjacent  floodplain  and  wetland  areas, 
and  through  the  use  of  good  engineering 
practices  for  sediment  and  erosion 
control.  No  impacts  are  anticipated  to 
the  lOO-yr  floodplain  of  the  Missouri 
River.  The  removal  of  contaminated 
soils  from  VP  9  would  not  impact  the 
storage  capacity  of  the  Missouri  River 
floodplain.  No  permanent  structures 
that  could  displace  flood  storage 
capacity  would  be  constructed  as  part  of 
the  proposed  action.  Potential  impact  to 
the  wetland  would  be  restricted  to 
removal  of  hydrophytic  vegetation 
species  that  would  be  replaced 
following  completion  of  the  removal 
action.  Upon  completion  of  the  action, 
the  equipment  access  ramp  would  be 
removed  and  the  excavated  area  would 
be  backfilled  and  graded  to  original 
contours  to  restore  the  pre-excavation 
flood-storage  capacity  of  the  area. 
Hobert  W.  Foe, 

Assistant  Manager  for  Environment.  Safety, 
and  Quality. 

(PR  Doc.  95-19395  Filed  8  4  05:  8:45  am] 

WLLMQ  COOE  645»-01-P 


Financial  Assistance  Award  Intent  to 
Award  Cooperative  Agreement  to 
Rorida  intsmatlonai  University 

agency:  Department  of  Energy. 
ACTION:  Notice  of  non-competitive 
financial  assistance  award. 

SUMMARY:  The  U.S.  Department  of 
Energy  announces  that  it  is  making  a 
noncompetitive  discretionary  financial 
assistance  award  to  Florida 
International  University  (FIU).  The 
proposed  cooperative  agreement  will 
provide  funding  in  the  estimated 
amount  of  $33,681,844,  of  which 
$22,000,000  will  be  contributed  by  DOE, 
over  a  5-year  period,  to  further  develop 
and  expand  the  Hemispheric  Center  for 
Environmental  Technology  (HCET). 
This  proposed  expansion  will 
ultimately  result  in  an  increase  to  the 
scientific  knowledge  base  in  the  area  of 
environmental  research  (especially 
innovative  environmental  technology 
research  and  development),  as  well  as 
provide  increased  opportunities  for 
minority  and  other  students  to  pursue 
advanced  education  in  the 
environmental  arena  to  help  meet  the 
challenges  associated  with  solving 
current  and  futiue  environmental 
related  problems. 

DATES:  The  anticipated  project  period  of 
the  proposed  cooperative  agreement  is 
60  months  from  the  effective  date  of 
award  which  is  proposed  to  be  August 
18, 1995.  Any  comments  or  inquiries 
should  be  submitted  on  or  before 
August  21, 1995. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Please  write  the  U.S.  Departmrait  of 
Energy,  Office  of  Placement  and 
Admdnistration  Attn:  Phyllis  Morgan, 
HR-561.22  1000  Independence  Avenue 
SW..  Washington,  DC  20585. 
SUPPt-EMENTARV  INFORMATIONi  Tlie 
Depaitmentof  Energy  has  determined  in 
accordance  with  10  CFR 
600.7(b)(2)(i){A)  and  (B),  that  the 
application  submitted  by  FIU  is  for  an 
activity  which  is  necessary  to  the 
satisfiactory  completion  of,  and  is  a 
continuation  of  an  activity  presently 
being  funded  by  DOE  for  which 
competition  for  support  would  have  a 
significant  adverse  effect  on  continuity 
or  completion  of  the  activity,  the 
activity  is  being  conducted  by  FIU  using 
its  own  resources  and  DOE  support  of 
this  activity  wiU  enhance  the  public 
benefits  to  be  derived;  and  DOE  knows 
of  no  other  entity  which  is  conducting 
or  planning  to  conduct  such  an  activity. 
The  proposisd  effort  is  to:  (1)  Further 
develop  and  expand  the  environmental 
research  and  education  capabilities  at 
FIU's  HCET;  (2)  initiate  new,  as  well  as 
continue  to  develop  already  existing, 
cooperative  research  efforts  with  other 
major  universities  (including  a  munber 
of  Historically  Black  Colleges  and 
Universities);  (3)  increase  the  niunber  of 
minority  students  pursuing 
undergraduate  and  graduate  degrees  in 
environmental  related  disciplines;  and 
(4)  increase  the  scientific  knowledge 
base  in  the  environmental  arena,  with 
particvilar  emphasis  (m  energy  related 
environmental  restoration  and  waste 
management  technology  research  and 
development. 
John  M.  Alben, 

Contracting  Officer,  Office  of  Placement  and 
Administration. 

[FR  Doc.  95-19394  Filed  8-4-95;  8:45  am] 
8ILLMQ  COOC  MSO-01-P 


Enviponmentat  Manaoement  Advisory 


AGENCY:  Department  of  En«gy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(PubUc  Law  92-463,  86  Stat.  770), 
notice  is  hereby  given  of  the  following 
Advisory  Committee  meeting: 

Name:  Environmental  Management 
Advisory  Board,  formerly  Utihzed  Site 
Remedial  Action  Program  Committee. 

Date  and  Times:  Tuesday,  August  22. 
1995  from  11:30  a.m.  to  8  p.m. 
Wednesday,  August  23, 1995  from  8 
a.m.  to  5  p.m. 

Place:  Hobday  Inn  Grand  Island 
Resort  &  Conference  Center,  100 


Whitehaven  Road,  Grand  Island,  NY 
14072, (716)  773-1111. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  T.  Melillo.^xecutive  Director, 
Envinmmental  Management  Advisory 
Board,  EM-5, 1000  Independence 
Avenue  SW.,  Washington,  DC  20585, 
(202)  586-4400.  The  Internet  address  is: 
James.Melillo@ein.doe.gov 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board 

The  purpose  of  the  Board  is  to 
provide  the  Assistant  Secretary  for 
Environmental  Management  (EM)  with 
advice  and  recommendations  on  issues 
confit>nting  the  Environmental 
Management  program  and  the 
Programmatic  Environmental 
Management  Impact  Statement,  from  the 
perspectives  of  affected  groups  and 
State  and  local  Governments.  The  Board 
will  help  to  improve  the  Environmental 
Management  Program  by  assisting  in  the 
process  of  securing  consensus 
recommendations,  and  providing  the 
Department's  numerous  publics  with 
opportunities  to  express  their  opinions 
regarding  the  Environmental 
Management  Program  including  the 
Formerly  Utilized  Site  Remedial  Action 
Program. 

Tentative  Agmda 

Tuesday,  August  22. 1995 

11:30  a.m.  Chairman  Opens  Public 

Meeting 
Overview  of  Activities  and  Findings 

from  the  June  20-21, 1995 

Committee  meeting  in  St.Louis,  MO 

and  Discussion  of  Remaining  Issues 
12:30  p.m.— Limch 
1:30  p.m. — Presentation  on 

AppUcabiUty  of  Ore  Recovery 

Methods  as  Potential  Treatment 

Technology 
2:00  p.m. — Presentation  of  Issue  Papers 
— Residues;  Land  Use;  Community 

Options  on  Land  Use  and  EPA 

Standards  Coordination 
4:15  p.m. — Committee/  Public 

Discussion  of  Issues 
5:00  p.m. — Break  for  Dinner 
7:00  p.m. — ^Public  Comment  Session 
8:00  p.m. — ^Meeting  Adjourns 

Wednesday,  August  23.  1995 

8:00  a.m. — Ch€urman  Reconvenes  Public 

Meeting 
8:05  a.m. — Continued  Discussion  on 

Treatment  and  Land  Use  Issues 
12:00  p.m. — Lunch 
1:00  p.m. — ^Discussion  of  Potential 

Guiding  Principles 
3:30  p.m. — Committee  Business 
5:00  p.m. — Meeting  Adjourns 

A  final  agenda  will  be  available  at  the 
meeting. 


PubUc  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Board  either  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  James  T. 
MeUllo  at  the  address  or  telephone 
nimiber  listed  above.  Individuals 
wishing  to  orally  address  the  Committee 
during  the  public  comment  session 
should  call  (800)  736-3282  and  leave  a 
message.  Individuals  may  also  register 
on  August  22, 1995  at  the  meeting  site. 
Every  effort  will  be  made  to  hear  all 
those  wishing  to  speak  to  the 
Committee,  on  a  first  come,  first  serve 
basis.  Those  who  call  in  and  reserve 
time  will  be  given  the  opfKirtunity  to 
speak  first.  Ilie  Chairman  is  empowered 
to  conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business. 

Transcripts  and  Minutes 

Meeting  minutes  will  be  available  for 
public  review  tmd  copying  at  the 
Freedom  of  Information  Public  Reading 
Room,  1E-I9a.  Forrestal  Building,  1000 
Independence- A  venue  SW.. 
Washington,  DC  20585  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington,  DC  on  August  2. 
1995 
Rachel  Murphy  Samuel, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

[FR  Doc.  95-19393  Filed  8-4-95;  8:45  am) 
SHXINa  CODE  *4<»-ei-^ 


Federal  Energy  Regulatory 
Commission 

pocket  Nos.  RM95-8-000.  RM  94-7-001] 

Promoting  Wholesale  Competition 
Through  Open  Access  Non* 
Discriminatory  Transmission  Services 
by  Public  Utilities,  Recovery  of 
Stranded  Costs  by  Public  Utilities  and 
Transmitting  Utilities;  Notice  of  Public 
Scoping  Meeting 

August  1, 1995. 

The  Commission  staff  will  hold  a 
public  meeting  in  this  proceeding  on 
September  8, 1995,  to  discuss  the  scope 
of  the  proposed  environmental  impact 
statement  (EIS)  as  described  in  the 
Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  for  the 
Notice  of  Proposed  Rulemaking  (NOPR) 
and  Request  for  Comments  on 
Environmental  Issues  (NOI)  issued  July 
12. 1995.  The  meeting  will  begin  at 
10:00  a.m.,  in  Hearing  Room  1,  at  810 
First  Street  NE.,  Washington,  D.C. 
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Any  person  who  wishes  to  make  a 
formal  presentation  should  submit  a 
request  to  the  Secretary  of  the 
Commission  no  later  than  September  5, 
1995.  The  presentation  is  to  be  limited 
to  the  environmental  issues  associated 
with  the  NOPR,  and  is  not  to  be  used 
as  a  forum  to  address  the  merits  of  the 
NOPR.  Each  request  should  include  the 
time  anticipated  for  the  presentation 
and  any  special  equipment 
requirements.  Every  effort  will  be  made 
to  accommodate  requests  to  make 
presentations,  but,  depending  on  the 
niunber  of  requests  received,  each 
presentation  may  have  to  be  limited  to 
5  minutes.  To  provide  a  more 
productive  conference,  those  with 
similar  views  are  encouraged  to 
coordinate  their  efforts  and  choose  one 
spokesperson  to  make  a  statement  on 
behalf  of  the  group.  Also,  speakers  are 
encouraged  to  prepare  written 
"Executive  Summaries"  for  presentation 
at  the  September  8, 1995  meeting.  An 
official  transcript  will  be  made  of  the 
public  meeting  to  accurately  record  all 
comments. 

Please  take  notice  that  all  written 
scoping  comments  and  relevant  studies 
or  reports  on  the  proposed  EIS  still  need 
to  be  filed  with  the  Commission  on  or 
before  August  11, 1995,  as  directed  in 
the  NOI.  In  addition,  commenters  are 
asked  to  submit  their  written  comments 
on  a  3V2-inch  diskette  formatted  for 
MS-4XDS  based  computers.  In  light  of 
our  ability  to  translate  MS-DOS  based 
materials,  the  text  need  only  be 
submitted  in  the  format  and  version  that 
it  was  generated  (i.e.,  MS  Word, 
WordPerfect,  ASCII,  etc.).  It  is  not 
necessary  to  reformat  word  processor 
generated  text  to  ASCII.  For  Macintosh 
users,  it  would  be  helpful  to  save  the 
dociunents  in  Macintosh  word 
processor  format  and  then  write  them  to 
files  on  a  diskette  formatted  for  MS- 
DOS  machines. 

Send  all  written  comments,  diskettes, 
and  requests  to  speak  at  the  meeting  to: 

•  Office  of  the  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
D.C.  20426; and 

•  Refer  to  Docket  Nos.  RM95-8-000 
and  RM94-7-O01. 

Also  send  a  copy  of  the  written 
scoping  comments  to: 

•  Leon  Lowery,  Office  of  Electric 
Power  Regulation,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington.  D.C. 
20426,  Telephone:  (202)  208-0919.  Fax: 
(202)  208-0180. 

All  written  comments  will  be 
available  for  public  inspection  or 
copying  in  the  Commission's  Public 
Reference  and  Files  Maintenance 


Branch,  Room  3104,  941  North  Capitol 
Street,  N.E.,  Washington,  D.C  20426,  or 
call  (202)  208-1371.  All  comments  filed 
on  diskettes  will  be  available  on  the 
Commission  Issuance  Posting  System 
(CIPS).  CIPS  is  an  electronic  bulletin 
board  service  which  provides  access  to 
the  text  of  formal  documents  issued  by 
the  Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  vtrith  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  yoiu'  communications 
software  to  19200. 14400, 12000,  9600, 
7200,  4800,  2400,  or  1200  bps,  full 
duplex,  no  parity,  8  data  bits  and  1  stop 
bit. 

Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 

(FR  Doc.  95-19337  Filed  8-4-95:  8:45  am) 
BILUNO  COOC  tnr-oi-M 

[Docket  No.  CP95-647-000] 

Crossroads  Pipeline  Company;  Notice 
of  Application  for  a  Blanket  Certificate 

August  1,  1995. 

Take  notice  that  on  July  28, 1995, 
Crossroads  Pipeline  Company 
(Crossroads),  801  East  86th  Avenue, 
Merrillville,  Indiana  46410,  filed  in 
Docket  No.  CP95-647-000  an 
application  pursuant  to  Section  7  of  the 
Natural  Gas  Act  and  Subpart  F  of  Part 
157  of  the  Commission's  Regulations  for 
a  blanket  certificate  of  public 
convenience  and  necessity,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  wrlth  the  Commission  and  open 
to  public  inspection. 

Crossroads  states  that  it  was  granted 
certificate  authority  to  operate  as  a 
natiual  gas  company  subject  to  the 
Commission's  Regulations  pursuant  to 
the  Natural  Gas  Act  in  Docket  No. 
CP94-342-O00.  Crossroads  further  states 
that  as  a  natural  gas  company  providing 
the  interstate  transportation  of  natiiral 
gas  subject  to  regulation  by  the 
Commission,  it  will  be  required  to 
engage  in  the  routine  activities  of 
Subpart  F.  In  addition.  Crossroads  states 
that  it  does  not  hold  any  outstanding 
budget-type  certificates  issued  under 
§  157.7,  it  will  comply  with  the  terms, 
conditions,  and  procedures  specified  in 
subpart  F,  §§  157.201-257.218,  there  are 
currently  no  effective  rate  schedules 
which  would  apply  to  any  interstate 
service  authorized  by  §  157.210  or 
§  157.213,  and  there  are  no  on-going 
storage  field  tests  commenced  under  a 
budget-type  certificate  issued  under 
§  157.7(d). 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  August 


22, 1995,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  dierein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natiual  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Crossroads  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  95-19338  Filed  8-4-95;  8:45  am) 

BILUNO  COOE  6717-01-M 


[Docket  No.  RP95-4OO-00Q] 

Dlstrigas  of  Massachusetts 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

August  1, 1995. 

Take  notice  that  on  July  27, 1995, 
Dlstrigas  of  Massachusetts  Corporation 
(DOMAC),  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  to  be  effective  September  1, 
1995. 

Second  Revised  Sheet  No.  75 
First  Revised  Sheet  No.  75-A 
First  Revised  Sheet  No.  76 
Original  Sheet  No.  76-A 
First  Revised  Sheet  No.  79 
First  Revised  Sheet  No.  80 
Original  Sheet  No.  80-A 
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First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 


Sheet  No.  83 
Sheet  No.  87 
Sheet  No.  92 
Sheet  No.  102 
Sheet  No.  105 
Sheet  No.  114 
Sheet  No.  122 


DOMAC  states  that  the  purpose  of  this 
filing  is  to  modify  DOMAC's  current 
rate  caps  to  reflect  the  changed  structure 
of  the  pipeline  industry.  Specifically, 
DOMAC  proposes  to  replace  the 
commodity  rate  caps  in  Rate  Schedules 
FVSS.  FLSS.  FCSS  and  ISS  with  new 
commodity  rate  caps  that  reflect  (i)  the 
price  of  gas  in  the  U.S.  Gulf  Coast 
supply  region;  (ii)  the  commodity  cost 
of  transporting  that  gas  to  New  England; 
and  (iii)  the  unused  portion  of  the  call 
payment  rate  cap.  DOMAC  also  states 
that  it  proposes  to  replace  the  call 
payment  rate  cap  in  Rate  Schedule  FLSS 
with  the  identical  call  payment  rate  cap 
in  Rate  Schedule  FVSS  and  to  replace 
the  commodity  rate  cap  in  Rate 
Schedule  ISS  with  a  new  rate  cap  to 
reflect  the  100%  load  factor  equivalent 
of  the  rate  caps  in  Rate  Schedule  FVSS 
and  FLSS. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §§  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  notices  or  protests  should  be 
filed  on  or  before  August  8, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Linwood  A.  WatMn,  fr.. 
Acting  Secretary. 

(FR  Doc.  95-19339  Filed  8-4-95;  8:45  am] 
MUMQ  cooe  (Tir-OI-M 


[Doctot  No.  GT95-28-001] 

K  N  Interstate  Gas  Transmission  Co.; 
Notice  of  Second  Refund  Report  Filing 

August  1. 1995. 

Take  notice  that  on  July  24, 1995,  K 
N  Interstate  Gas  Transmission  Co.  (KNI) 
filed  its  second  refund  report  in  the 
referenced  docket.  It  is  stated  that  the 
reported  amounts  were  paid  on  July  21, 
1995.  KNI  states  that  the  refund  report 
shows  the  Kansas  ad  valorem  tax  refund 


amounts  refunded  by  first  sellers 
subsequent  to  the  First  Refund  Report 
and  the  allocation  of  those  refimd 
amounts  to  former  jurisdictional 
customers. 

KNI  states  that  copies  of  the  filing 
were  served  upon  former  jurisdictional 
customers  of  K  N  Energy,  Inc.  and 
pertinent  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  August  8, 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  any  protestants 
parties  to  the  proceeding.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection 
in  the  Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  95-19340  Filed  8-4-95;  8:45  am] 

BILLING  COOE  CriT-OI-M 


[Docket  No.  RP95-398-000] 

Paiute  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

August  1, 1995. 

^  Take  notice  that  on  July  27, 1995, 
Paiute  Pipeline  Company  (Paiute) 
tendered  for  filing  and  acceptance  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1-A,  the  following 
tariff  sheets  with  a  proposed  effective 
date  ofjuly  10, 1995: 

Second  Revised  Sheet  No.  103 
Second  Revised  Sheet  No.  110 

Paiute  states  that  the  purpose  of  this 
fiUng  is  to  propose  changes  to  Sections 
14.1(g)  and  14.3(a)  of  the  Capacity 
Release  provisions  contained  in  the 
General  Terms  and  Conditions  of 
Paiute's  FERC  Gas  Tariff.  Paiute  states 
that  the  changes  are  necessary  to 
conform  Paiute's  tariff  w^ith  the  changes 
made  in  Order  No.  577-A  to  the 
Commission's  regulations  governing 
pipeline  capacity  release  mechanisms. 

Paiute  states  that  copies  of  the  filing 
were  served  upon  all  of  Paiute's 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Conunission's  Rules  of  Practice  and   - 


Procedure  (18  CFR  385.211.  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  8, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  95-19341  Filed  8-^1-95;  8:45  am] 

BILUNO  COOE  6717-01-M 


[Docket  Nos.  TM94-5-49-002  TIM  95-4-49- 
002(NotConsolklated)] 

Wiiliston  Basin  Interstate  Pipeline 
Company;  Notice  of  Compliance  Filing 

August  1, 1995. 

Take  notice  that  on  July  28, 1995, 
Wiiliston  Basin  Interstate  Pipeline 
Company  (Wiiliston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  revised 
tariff  sheets  listed  on  Appendix  A  to  the 
filing. 

Wiiliston  Basin  states  that,  in 
compliance  with  the  Commission's  June 
18, 1995  Letter  Order  in  Docket  No. 
TM94-5-49-001  and  the  Commission's 
June  30, 1995,  Order  in  Docket  No. 
TM95-4-^9-000,  the  revised  tariff 
sheets  reflect  revised  gas  supply 
realignment  surcharges  based  upon 
separate  true-up  mechanisms  for  Rate 
Schedules  FT-1  and  ST-1,  respecthiUy. 
In  addition,  Wiiliston  Basin  has  revised 
the  base  rate  unit  cost  for  Rate  Schedule 
IT-1  based  on  a  throughput  level  of 
7.354,757  Dth. 

The  proposed  effective  dates  of  the 
tariff  sheets  included  in  the  filing  are 
November  1, 1993,  December  1, 1993, 
January  1, 1994,  February  1, 1994,  July 
1, 1994,  August  1, 1994,  October  1, 
1994,  November  1, 1994,  February  1, 
1995  and  July  1,1995. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  August  8, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 


on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Linwood  A.  Watson,  Jr„ 

Acting  Secretary. 

[FR  Doc.  95-19342  Filed  8  4  05;  8:45  am] 

BIUJNQ  COOE  inr-oi-H 

»■ 
[Docket  No.  ER96-1 357-000] 

Wisconsin  Electric  Power  Company,  et 
al.  Notice  of  Extension  of  Time 

July  27, 1995. 

Take  notice  that  the  time  for  filing 
responses  to  the  notice  issued  July  25, 
1995  (60  FR  39163,  August  1, 1995),  in 
this  proceeding  has  beoi  extended  to 
and  including  August  28, 1995. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  95-19372  Filed  8-4-95;  8:45  am] 
BMJJNG  CODE  a717-«1-« 

[Docket  No.  RP85-39-021] 

Wyoming  Interstate  Company,  Ltd; 
Notice  of  niing  of  Refund  Report 

August  1, 1995. 

Take  notice  that  on  July  25, 1995, 
Wyoming  Interstate  Company,  Ltd. 
(WIC)  filed  a  refund  rejmrt  in  Docket 
No.  RP85-39.  WIC  states  that  the 
refunds  were  made  to  comply  with 
Article  IV  of  the  Stipulation  and 
Agreement  filed  in  Docket  No.  RP85-39 
on  February  6, 1990  and  as  amended  on 
November  13, 1990,  the  Federal  Energy 
Regulatory  Commission  Order  of  May 
21, 1991  and  the  Exit  Fee  Stipulation 
and  Agreement  entered  into  by 
Columbia  Gas  Transmission  Company 
and  WIC  in  Docket  No.  RP94-315. 

WIC  states  that  the  refund  report 
summarizes  transportation  refimd 
amounts  due  Columbia  for  Period  1 
(June  1, 1985  through  June  30, 1987), 
Period  n  (July  1, 1987  throu^ 
December  31, 1987)  and  Period  m 
(January  1, 1988  through  December  31, 
1989)  as  agreed  upon  in  the  Docket  No. 
RP85-39  Stipulation  and  Agreement. 
WIC  further  states  that  the  refund  report 
further  details  transportation  refimd 
amounts  for  Period  IHA  (January  1, 1990 
through  August  31, 1991)  calculated  in 
accordance  with  the  amended  Docket 
No.  RP85-39  Stipulation  and 
Agreement. 

WIC  states  that  said  refunds  were  paid 
to  Columbia  on  Jime  26,  1995  in 
accordance  with  the  Exit  Fee 
Stipulation  and  Agreement  in  Docket 
No.  RP94-315  as  approved  by  the 
Commission  Order  dated  February  10, 
1995. 

WIC  states  that  copies  of  this  filing 
were  served  on  each  person  designated 


on  the  Commission's  official  service  in 
this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  writh  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capital  Street,  NW., 
Washington,  DC  20426,  in  accordance 
vdth  §385.211  of  the  Commission's 
Rules  and  Regulations.  AU  such  protests 
should  be  filml  on  or  before  Augvist  8, 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

[FR  Doc.  95-19343  Filed  8-4  -95;  8:45  am] 
BILUNe  CODE  (Tir-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6273-3I 

Public  Water  System  Supervision 
Program  Revision  for  ttie  State  of  West 
Virginia 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  provisions  of 
section  1413  of  the  Safe  Drinking  Water 
Act  as  amended,  42  U.S.C.  300f  et  seq., 
and  40  CFR  part  142  that  the  State  of 
West  Virginia  is  revising  its  approved 
State  Public  Water  System  Supervision 
Primacy  Program.  West  Virginia  has 
adopted  drinking  water  regulations  for 
lead  and  copper  that  correspond  to  the 
National  Primary  Drinking  Water 
regulations  promulgated  by  EPA  on  June 
7,  1991  (56  FR  26460-26564),  July  15, 

1991  (56  FR  32112-32113),  June  29, 

1992  (57  FR  28785-28789),  and  June  30, 
1994  (59  FR  33860-33864).  EPA  has 
determined  that  these  State  program 
revisions  are  no  less  stringent  than  the 
corresponding  federal  regulations. 
Therefore.  EPA  has  tentatively  decided 
to  approve  these  State  program 
revisions. 

All  interested  parties  may  request  a 
public  hearing.  A  request  for  a  pubUc 
hearing  must  be  submitted  by 
September  6, 1995  to  the  Regional 
Administrator  at  the  address  shown 
below.  Frivolous  or  insubstantial 
requests  for  a  hearing  may  be  denied  by 
the  Regional  Administrator.  However,  if 
a  substantial  request  for  a  public  hearing 
is  made  by  September  6, 1995,  a  pubfic 


hearing  will  be  held.  If  no  timely  and 
appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  elect  to  hold  a  hearing  on  his 
own  motion,  this  determination  shall 
become  effective  on  September  6. 1995. 
Any  request  for  a  pubUc  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  (2)  a  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  a  brief  statement  of 
the  information  that  the  requesting 
person  intends  to  submit  at  such  a 
hearing;  and  (3)  the  signature  of  the 
individual  making  the  request;  or,  if  the 
request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 
ADDRESSES:  All  dociunents  relating  to 
this  determination  are  available  for 
inspection  between  the  hoius  of  8:00 
a.m.  and  4:30  p.m..  Monday  through 
Friday,  at  the  following  offices: 
U.S.  Environmental  Protection  Agency, 
Region  m,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
West  Virginia  Office  of  Environmental 
Health  Services,  815  Quarrier  Street, 
Suite  418,  Charleston,  West  Virginia 
25301. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ghassan  M.  Khaled,  U.S.  EPA,  Region 
m.  Drinking  Water  Section  (3WM41).  at 
the  Philadelphia  address  given  above; 
telephone  (215)  597-8992. 

Dated:  July  20,  1995. 
W.  MichMl  McCabe, 
Regional  Administrator,  EPA.  Region  m. 
[FR  Doc.  95-19404  Filed  8-4-95;  8:45  am] 

MLLMQ  COOE  a6aO-60-M 


[FRL-6273-71 

Proposed  Settlement  Under  Section 
122(h)  of  ttie  Comprehensive 
Environmental  Response. 
Compensation  and  Liat>iiity  Act 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed 

administrative  settlement  and 

opportimity  for  public  comment. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  ("EPA")  proposes  to 
enter  into  an  administrative  settlement 
to  resolve  claims  under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  ("CERCLA"). 
Notice  is  being  published  to  inform  the 
public  of  the  proposed  settlement  and  of 
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the  opportunity  to  comment.  The 
settlement  is  intended  to  resolve  a 
portion  of  the  liability  of  Commercial 
Decal,  Inc.  for  costs  incurred  by  EPA  at 
the  Commercial  Decal,  Inc.  Site  in 
Mount  Vernon,  New  York. 
DATES:  Comments  must  be  provided  on 
or  before  Sepember  6, 1995. 
ADDRESSES:  Comments  should  be 
addressed  to  the  U.S.  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel,  New  YorWCaribbean 
Superfund  Branch,  290  Broadway,  17th 
Floor.  New  York,  NY  10007-1866  and 
should  refer  to:  In  the  Matter  of:  The 
Commercial  Decal,  Inc.  Site,  Mount 
Vernon,  New  York,  U.S.  EPA  Index  No. 
II-CERCLA-95-O202. 
FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Environmental  Protection  Agency, 
Office  of  Regional  Counsel,  New  York/ 
Taribbean  Superfund  Branch,  290 
I   oadway,  17th  Floor,  New  York,.NY 
10007-1866,  (212)  637-3181.  Attention:, 
Carl  Garvey. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Section  122(i)(l)  of 
CERCLA,  notice  is  hereby  given  of  a 
proposed  Administrative  Qjst  Recovery 
Agreement  ("Agreement")  concerning 
the  Commercial  Decal,  Inc.  Site  (the 
"Site").  Mount  Vernon,  New  York. 
Section  122(h)(1)  of  CERCLA  provides 
EPA  with  authority  to  consider, 
compromise,  and  settle  certain  claims 
for  costs  incurred  by  the  United  States. 

This  Agreement  is  a  settlement 
regarding  payment  for  response  costs 
inciured  by  EPA  at  the  Site.  Under  the 
terms  of  the  Agreement,  Commercial 
Decal,  Inc.  v\dll  reimburse  $350,000  of 
the  United  States'  response  costs.  The 
United  States  Bankruptcy  Court  for  the 
Southern  District  of  New  York  (Hon. 
John  J.  Connelly)  approved  the 
Agreement  by  Order  dated  November 
17. 1994. 

A  copy  of  the  proposed  Agreement 
may  be  obtained  in  person  or  by  mail 
from  EPA's  Region  U  Office  of  Regional 
Counsel,  New  York/Caribbean 
Superfund  Branch,  290  Broadway,  17th 
Floor,  New  York.  NY  10007-1866. 
Attention:  Carl  Garvey. 

Dated:  luly  17, 1995. 
Jeanne  M.  Fox, 
Regional  Administrator. 
[FR  Doc.  95-19405  Filed  8-4-95;  8:45  am] 
BILUNQ  CODE  6660-60-P 


[FRL-6274-2] 

Pike  County  Drum;  Notice  of  Proposed 
Settlement 

AGENCY:  Environmental  Protection 
Agency. 


ACTION:  Notice  of  proposed  settlement. 

SUMMARY:  Under  Section  122(h)(4)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  the  Environmental 
Protection  Agency  (EPA)  has  offered 
approximately  12  parties  at  the  Pike 
Coimty  Drum  Site  (the  Site)  in  Osyka, 
Mississippi  an  opportunity  to  enter  into 
a  Cost  Recovery  Agreement  to  settle 
claims  for  past  and  future  response  cost 
at  the  Site.  EPA  will  consider  public 
comments  on  the  proposed  settlement 
for  thirty  (30)  calendar  days.  EPA  may 
withdraw  from  or  modify  the  proposed 
settlement  should  such  comments 
disclose  facts  or  considerations  which 
indicate  the  proposed  settlement  is 
inappropriate,  improper,  or  inadequate. 
Copies  of  the  proposed  settlement  and 
a  list  of  settling  parties  are  available 
from:  Ms.  Paula  V.  Batchelor,  Waste 
Management  Division,  U.S.  EPA,  Region 
IV,  345  Courtland  Street.  NE.,  Atlanta, 
Georgia  30365,  404/347-5059  x6169. 

Written  comments  may  be  submitted 
to  Ms.  Batchelor  within  30  calendar 
days  of  the  date  of  publication. 

Dated:  July  27. 1995. 
H.  Kirk  Lucius, 

Chief,  Waste  Programs  Branch,  Waste 
Management  Division. 
[FR  Doc.  95-19403  Filed  8-4-95;  8:45  am] 
BiLUMOCOOE  aeao-eo-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

PC  Dockst  No.  94-31;  FCC  95-256] 

Preparation  for  International  ITU  World 
Radiocommunication  Conferences 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Report. 

summary:  The  Report  contains  the 
Federal  Communications  Commission's 
recommended  United  States  Proposals 
to  the  1995  World  Radiocommunication 
Conference  to  be  convened  by  the 
International  Telecommimication  Union 
from  October  23  to  November  17, 1995, 
in  Geneva,  Switzerland.  The 
Commission's  recommended  proposals 
address  the  introduction  of  the  global 
mobile-satellite  service,  the 
simplification  of  the  international  Radio 
Regulations,  and  other  items  on  the 
conference  agenda. 
EFFECTIVE  DATE:  June  15,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Audrey  L.  Allison,  International  Bureau, 
(202)  739-0557,  or  Damon  C.  Ladson, 
International  Bureau,  (202)  739-0510. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Federal 
Commimications  Commission's  Report, 
IC  Docket  No.  94-31,  FCC  95-256, 
adopted  and  released  June  15, 1995.  The 
full  text  of  this  Report  is  available  for 
inspection  during  normal  business 
hours  in  the  Records  Room  of  th^ 
Federal  Communications  Commission, 
Room  239, 1919  M  Street  NW., 
Washington,  DC.  The  complete  text  may 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc..  2100  M  Street 
NW.,  Suite  140,  Washington,  DC  20037, 
telephone  (202)  857-3800. 

Summary  of  Report 

1.  This  Report  provides  the  Federal 
Commimications  Commission's 
recommended  United  States  Proposals 
for  the  1995  World 
Radiocommimication  Conference 
(WRC-95).  These  recommended 
proposals  seek  to  improve  the 
international  spectrum  allocations  and 
related  measiires  necessary  for  the 
successful  introduction  of  innovative 
global  non-geostationary  orbit 
commimications  satellite  systems. 
These  proposed  actions  will  foster  the 
implementation  of  Mobile-Satellite 
Service  (MSS)  networks  and  their 
inauguration  of  cost-efficient  voice  and 
data  mobile  communications  services  to 
all  comers  of  the  globe.  These  new 
satellite  networks  promise  to  spur 
multi-bilhon  dollar  U.S.  industries  and 
to  form  an  integral  segment  of  the 
Global  Information  Infrastructure.  The 
Commission's  recommended  proposals 
are  being  transmitted  to  the  Department 
of  State  for  development  of  final  United 
States  Proposals. 

2.  WRC-95  will  be  the  first  conference 
under  the  International 
Telecommunication  Union's  new 
accelerated  conference  cycle  to  discuss 
substantive  spectrum  allocation  and 
regulatory  matters.  This  conference 
represents  a  significant  opportunity  to 
build  a  foundation  for  advancing  near 
and  long-term  United  States 
telecommunications  goals.  In  particular, 
WRC-95  is  critical  to  new  commercial 
telecommunications  industries — 
including  the  low-Earth  orbit  (LEO) 
MSS  systems  already  licensed  by  the 
Commission. 

3.  To  accomplish  these  aims,  the 
Commission's  primary  recommended 
proposals  for  WRC-95  seek:  (1)  To 
designate  spectrum  for  feeder  links 
necessary  to  support  MSS  systems;  (2) 
to  reduce  technical  constraints  on 
current  global  MSS  spectrum  allocations 
to  make  them  usable  for  MSS 
operations;  and  (3)  to  obtain  additional 
global  spectrum  allocations  for  MSS 
service  links — including  6  MHz  below  1 
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GHz  to  support  non-voice  systems 
known  as  Little  LEOs  and  an  adjustment 
to  the  existing  2  GHz  allocation 
necessary  to  accommodate  multiple 
competing  global  MSS  systems, 
including  those  known  as  Big  LEOs.  The 
Report  also  addresses  the  simplification 
of  the  international  Radio  Regulations 
and  other  issues  on  the  WRC-95  agenda, 
including  space  services,  international 
satellite  orbit  allotment  plans,  high 
&«quency  broadcasting  and  future 
conference  agendas. 

4.  The  Commission's  recommended 
proposals  are  based  on  the  work  of  the 
WRC-95  Industry  Advisory  Committee, 
comments  received  from  the  public  in 
response  to  two  Notices  of  Inquiry,  and 
participation  in  international 
preparatory  activities  for  WRC-95, 
including  the  1995  Conference 
Preparatory  Meeting  (CPM-95). 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  95-19195  Filed  8-4-95;  8:45  am) 

MLUNG  CODE  6712-01-M 


[GN  Docket  No.  93-252.  DA  95-1303] 

implementation  of  Sections  3(n)  and 
332  of  the  Communications  Act; 
Regulatory  Treatment  of  Mobile 
Services;  Foreign  Ownership  Waiver 
Petitions 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  As  a  result  of  legislation 
which  reclassified  certain  licensees, 
waivers  were  filed  to  request  retention 
of  existing  foreign  ownership  that 
would  otherwise  not  be  permitted.  This 
order  resolves  those  requests  for  waiver 
of  the  foreign  ownership  rules  filed 
pursuant  to  the  Omnibus  Budget 
Reconciliation  Act  of  1993  and  the  First 
Report  and  Order  in  this  docket. 

EFFECTIVE  DATE:  September  6, 1995. 
FOn  FURTHER  INFORMATION  CONTACT: 
Sue  McNeil,  Wireless 
Telecommunications  Bureau,  (202)  418- 
0660. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Order  in 
GN  Docket  No.  93-252,  DA  95-1303, 
adopted  June  12, 1995  and  released  June 
12, 1995.  The  full  text  of  Commission 
decisions  are  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Docket  Branch  (Room 
230),  1919  M  Street  NW..  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 


International  Transcription  Service, 
Inc.,  (202)  857-3800,  2100  M  Street 
NW.,  Washington,  DC  20037. 

Summary  of  the  Order 

Introduction 

1.  This  order  resolves  thirty-three 
requests  for  waiver  of  the  foreign 
ownership  rules  filed  pursuant  to  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (Budget  Act)  and  the  First  Report 
and  Order  in  this  docket  (CMRS  First 
and  Order)  59  Fed.  Reg.  1285  (Jan.  10, 
1994).  As  discussed  herein,  we  (1)  grant 
the  petitions  filed  by  MAP  Mobile 
Communications,  Cieotek  Corporation, 
Nextel  Corporation,  Pittencrieff 
Communications,  RACOM,  and  Uniden; 
(2)  dismiss  the  waiver  petition  filed  by 
Comcast  Corporation  as  moot;  and  (3) 
deny  the  remaining  petitions. 

Background 

2.  Prior  to  the  enactment  of  the 
Budget  Act,  petitioners  were  regulated 
as  private  land  mobile  radio  service 
providers  and  therefore  were  not  subject 
to  the  foreign  ownership  restrictions 
contained  in  Section  310(b)  of  the 
Communications  Act  (the  Act).  In  the 
Budget  Act,  Congress  reclassified 
certain  categories  of  private  land  mobile 
radio  providers  as  commercial  mobile 
radio  service  (CMRS)  providers,  and 
provided  that  they  would  be  treated  as 
common  carriers  under  the  Act.  As  a 
result  of  this  statutory  change, 
reclassified  CMRS  providers  will 
become  subject  to  the  foreign  ownership 
restrictions  appUcable  to  common 
carriers. 

3.  To  alleviate  the  potential  burden  on 
reclassified  licensees  of  complying  with 
the  foreign  ownership  restrictions,  the 
Budget  Act  provided  for  limited 
grandfathering  of  existing  foreign 
interests  in  such  licensees.  Specifically, 
Congress  provided  that  any  private  land 
mobile  service  licensee  subject  to 
reclassification  as  a  CMRS  provider 
could  petition  the  Commission  by 
February  10, 1994  for  waiver  of  the 
application  of  Section  310(b)  to  any 
foreign  ownership  that  lawfully  existed 
as  of  May  24, 1993.  The  statute  further 
stated  that  the  Commission  could  grant 
such  waivers  to  eUgible  petitioner  only 
upon  certain  conditions:  (a)  the  extent 
of  foreign  ownership  interest  could  not 
be  increased  beyond  May  24, 1993 
levels;  and  (b)  the  waiver  could  not 
allow  any  subsequent  transfers  in 
violation  of  Section  310(b).i  In  the 


>  The  legislative  history  accompanying  the  Budget 
Act  provides  that  a  waiver  can  extend  only  to  the 
particular  person  or  entity  who  holds  the  foreign 
ownership  on  May  24, 1993  and  does  not  transfer 
to  any  future  foreign  owners.  H.R.  Conf.  Rep.  No. 


CMRS  First  Report  and  Order,  we 
indicated  that  we  also  woiild  apply  the 
waiver  provisions  to  foreign  officers  and 
directors. 

4.  In  the  CMRS  First  Report  and 
Order,  the  Commission  established  a 
petition  procedure  for  affected  Ucensees 
to  request  waiver  of  the  foreign 
ovmership  restrictions.  The  Commission 
acknowledged  that  because  of  the 
February  10, 1994  filing  deadfine, 
petitioners  might  be  required  to  file 
their  waiver  requests  prior  to  a  final 
determination  of  whether  they  were 
subject  to  reclassification.  Accordingly, 
the  Commission  stated  that  the  filing  of 
a  petition  would  not  prejudice  a 
licensee's  right  at  a  later  date  to  assert 
that  it  should  not  be  reclassified  as  a 
CMRS  provider.  Thirty-three  timely- 
filed  requests  were  received  by  the 
February  10  statutory  deadline. 

5.  Followang  the  filing  of  the 
petitions,  the  Commission  adopted  the 
Second  Report  and  Order  in  this  docket 
(CMRS  Second  Report  and  Order)  59 
Fed.  Reg.  18,493  (Apr.  19, 1995).  which 
specified  those  services  that  would  be 
regulated  as  CMRS  (and  thereby  subject 
to  the  foreign  ovmership  restrictions).  In 
that  Order,  the  Commission  defined 
CMRS  as  a  mobile  service  that  is:  (a) 
provided  for  profit,  i.e.,  with  the  intent 
of  receiving  compensation  or  monetary 
gain;  (b)  an  interconnected  service;  and 
(c)  available  to  the  pubUc  or  to  such 
classes  of  eligible  users  as  to  be 
effectively  available  to  a  substantial 
portion  of  the  public.  A  mobile  service 
that  does  not  meet  that  definition  is 
presumed  to  be  PMRS. 

6.  On  May  24, 1994,  the  Land  Mobil 
and  Microwave  Division  of  the  Private 
Radio  Bureau  asked  all  petitioners  to 
provide  supplemental  information 
regarding  their  waiver  requests.  In 
particular,  the  Division  asked  each 
petitioner  to  certify  whether,  in  light  of 
the  guidelines  set  forth  in  the  CMRS 
Second  Report  and  Order,  it  was  subject 
to  reclassification  as  a  CMRS  provider 
and  would  therefore  qualify  for 
statutory  relief  from  the  restrictions 
contained  Section  210(b). 

Discussion 

A.  Waiver  Requests  of  Geotek,  MAP 
Mobile,  RACOM,  and  Uniden 

7.  In  their  initial  and  follow-up 
fiUngs,  petitioners  Geotek,  MAP  Mobile, 
RACOM  and  Uniden  indicate  that  they 
are  subject  to  reclassification  as  CMRS 
providers  and  accordingly  request 
waiver  of  the  foreign  owrnership 
restrictions.  No  opposition  to  any  of 
these  petitions  were  filed. 


213.  103d  Cong.,  1st  Sess.  49S  (1993),  reprinted  in 
1993  U.S.  Code  Cong.  &  Admin.  News  1184. 
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8.  We  conclude  that  the  petitions  filed 
by  Geotek.  MAP  Mobile,  RACOM,  and 
Uniden  meet  the  statutory  requirements 
for  grant  of  the  requested  waivers.  Each 
of  these  petitioners  has  satisfied  the 
informational  showings  and 
certifications  required  by  the  Budget 
Act,  the  CMRS  First  Report  and  Order, 
and  our  May  24  request  for  information. 
Moreover,  allowing  these  petitioners  to 
retain  foreign  ownership  that  existed  as 
of  May  23, 1993,  will  help  ensure  a 
smooth  transition  as  these  entities  and/ 
or  their  subsidiaries  become  subject  to 
CMRS  regulation. 

9.  We  therefore  exercise  our  authority 
to  grandfather  all  foreign  ownership  that 
lawfully  existed  in  each  of  these 
petitioners  as  of  May  24,  1993. 
Consistent  with  the  Budget  Act,  we  also 
impose  the  following  conditions  on 
each  waiver:  (a)  The  extent  of  foreign 
ownership  interest  cannot  be  increased 
beyond  May  24. 1993  levels;  and  (b)  any 
subsequent  transfers  in  violation  of 
Section  310(b)  are  prohibited.  Licensees 
operating  in  violation  of  the  terms  of 
these  waivers  will  be  subject  to 
appropriate  enforcement  action. 

10.  We  also  clarify  that,  while 
petitioners  may  not  increase  their  level 
of  foreign  ownership  above  May  24, 
1993  levels,  the  waivers  granted  by  this 
Order  do  apply  to  additional  licenses 
granted  to  petitioners  in  the  same 
service  after  May  24, 1993  and  prior  to 
August  10, 1996,  provided  the  same 
ownership  structxire  is  maintained.  We 
believe  that  this  is  consistent  with 
Congressional  intent  in  grandfathering 
the  foreign  ownership  interests  of 
reclassified  licensees.  In  the  CMRS 
Second  Report  and  Order  59  FR  18,493 
(Apr.  19, 1995),  we  provided  that 
grandfathered  licensees  who  acquired 
new  licenses  in  the  same  service  during 
the  3-year  statutory  transition  period 
could  extend  grandfathered  PMRS 
status  to  such  new  licenses  imtil  August 
10, 1996.  We  beUeve  the  same  flexibiUty 
should  be  extended  to  petitioners  with 
respect  to  the  waivers  granted  by  this 
Order.  Accordingly,  imtil  August  10. 
1996,  petitioners  may  acquire  additional 
licenses  in  the  same  service  using  the 
ownership  structure  approved  by  this 
waiver.  The  requirements  of  Section 
310(b)  will  apply,  however,  to  any 
licenses  awarded  to  petitioners  after 
August  10, 1996. 

B.  Waiver  Request  of  Fittencrieff 

11.  In  its  initial  petition  and  May  24 
supplemental  filing,  Fittencrieff  stated 
that  as  of  May  24, 1993,  it  was  100 
percent  foreign  owned,  but  that  its  level 
of  foreign  ownership  had  declined  to 
54.4  percent  as  of  the  date  of  the 
petition.  Subsequently,  in  a  September 


26,  1994  letter,  Fittencrieff  stated  that 
after  the  initial  petition  was  filed,  it  had 
undergone  a  corporate  reorganization 
involving  the  pro  forma  transfer  of  its 
licenses  to  a  newly-created  wholly- 
owned  subsidiary.  Fittencrieff  indicated 
that  while  the  formal  chain  of 
ownership  of  the  licenses  had  been 
altered  by  the  transaction,  the  identity 
of  the  foreign  interest  holders  did  not 
change.  Fittencrieff  also  noted  that  it 
has  further  reduced  its  foreign 
ovraership  level  to  23.8  percent. 

12.  The  Bureau  concludes  that 
Fittencrieff  is  entitled  to  a  waiver 
applicable  to  any  foreign  individual  or 
entity  who  held  an  interest  in 
Fittencrieff  s  licenses  as  of  May  24, 
1993.  Fittencrieff  s  September  26, 1994 
letter  indicates  that  as  a  result  of  its 
corporate  reorganization,  such  foreign 
interest  holders  now  hold  their  interests 
through  a  new  entity  created  since  the 
petition  was  filed.  Nevertheless,  we 
believe  that  the  waiver  policy 
established  by  Congress  extends  to  such 
interests,  provided  that  the  petitioner 
certifies  that  (1)  the  identify  of  the 
foreign  interest  holders  has  not  changed, 
and  (2)  the  percentage  interest  in  the 
licensees  held  by  such  interest  holders 
has  not  increased  since  May  24, 1993. 
We  therefore  grant  Fittencrieff  s  waiver 
request  provided  that  it  certifies  to  the 
above  conditions  within  60  days  after 
publication  of  this  Order  in  the  Federal 
Register.  As  discussed  in  paragraph  10. 
supra,  we  also  extend  this  waiver  to 
additional  Ucenses  acquired  by 
Fittencrieff  through  August  10, 1996,  in 
services  where  it  held  licenses  as  of  May 
24, 1993,  so  long  as  its  ownership 
structure  remains  in  place. 

C.  Waiver  Request  of  Nextel 

13.  Nextel  states  in  its  petition  and 
follow-up  fihngs  that  it  is  subject  to 
reclassification  as  a  CMRS  provider  and 
accordingly  requests  waiver  of  the 
foreign  ownership  restrictions.  Nextel 
explains  that  a  waiver  is  needed  because 
Matsushita,  a  Japanese  corporation, 
acquired  a  1.38  percent  equity  interest 
in  Nextel  in  1992  and  has  the  right  to 
designate  one  member  of  Nextel's  nine 
person  Board  of  Directors.  Nextel  also 
notes  that  the  identity  of  the  board 
member  designated  by  Matsushita  has 
changed  since  May  24, 1993.  Nextel 
maintains  that  in  the  case  of  a  corporate 
directorship  interest,  the  Budget  Act 
grandfathers  the  interest  itself,  not  the 
individual  representing  the  corporate 
interest.  Therefore,  Nextel  argues,  the 
Commission  should  grandfather 
Matsushita's  corporate  directorship 
interest  and  grant  the  waiver. 

14.  In  addition,  Nextel  notes  that  it 
has  executed  an  agreement  with  another 


Japanese  corporation,  Nippon 
Telephone  and  Telegraph  Company 
(NTT),  which  will  permit  NTT  to 
acquire  a  0.7  percent  interest  in  Nextel 
and  to  be  represented  by  a  director  on 
Nextel's  Board.  Nextel  states  that  in 
connection  with  the  transaction,  it  has 
undertaken  a  corporate  restructuring 
and  has  filed  applications  for  the  pro 
forma  assignment  of  all  Ucenses  held  by 
Nextel  to  its  wholly-owned  subsidiaries. 
Once  these  pro  forma  applications  are 
granted,  Nextel  states  that  the 
Matsushita  and  NTT  interests  in  Nextel 
will  be  within  the  limitations  of  Section 
310(b)(4)  and  the  waiver  requested  here 
no  longer  will  be  necessary. 

15.  Nextel's  waiver  request  is  opposed 
by  Kevin  Lausman,  who  filed  an 
Opposition  and  a  number  of  related 
documents.  In  his  Opposition,  Lausman 
alleges  that  Nextel  mischaracterized  the 
nattue  of  the  Matsushita's  interest  in 
Nextel.  Specifically,  Lausman  maintains 
that  Nextel's  representation  that 
Matsushita's  right  to  "designate"  one 
member  of  the  board  is  inconsistent 
with  an  SEC  filing  showing  that 
Matsushita  could  "nominate"  a  board 
member,  provided  its  owTiership 
remained  at  a  certain  level.  Lausman 
also  alleges  that  Nextel  attempted  to 
mislead  the  Commission  when  its 
petition  only  identified  Ucenses  held  by 
Nextel  and  not  those  of  its  subsidiaries. 
Moreover,  Lausman  maintains  that 
Nextel  is  ineUgible  for  the  relief  it 
requests  on  the  groimds  that  it 
improperly  executed  an  agreement  to 
increase  its  level  of  foreign  ownership 
and  permitted  Matsushita  to  change  its 
representative  on  the  Board  of  Directors. 
Finally,  Lausman  argues  that  granting 
Nextel's  waiver  is  inconsistent  with 
public  poUcy  in  view  of  Japan's  unfair 
trade  practices. 

16.  We  are  not  persuaded  by 
Lausman's  argtunents.^  At  the  outset, 
we  observe  that  Lausman's  opposition 
was  not  timely  filed  and  thereby  is 
procedurally  defective.  Pursuant  to 
Section  1.45(a)  of  the  Commission's 
Rules,  Lausman  should  have  filed  his 
opposition  by  February  18,  1994,  but 
did  not  in  fact  file  with  the  Commission 
until  March  11.  Moreover,  Lausman  did 
not  provide  any  basis  why  the 
Commission  should  accept  its 
opposition  out-of-time. 

17.  While  we  have  sufficient  reason  to 
dismiss  Lausman's  opposition  as 
untimely  on  its  face,  we  also  find 
Lausman's  substantive  allegations  to  be 
without  merit.  We  disagree  with 
Lausman's  allegation  that  Nextel 


'  For  the  reasons  set  forth  below,  we  also  disraiM 
all  subsequently-filed  pleadings  related  to 
Lausman's  Opposition. 


misrepresented  or  failed  to  disclose 
information  material  to  our 
consideration  of  the  waiver  requested  in 
Nextel's  petition.  Nextel's  petition  and 
supplemental  fiUngs  fully  comply  with 
the  informational  requirements  set  forth 
in  the  CMRS  First  Report  and  Order.  In 
its  petition,  Nextel  states  that 
Matsushita  is  a  foreign  entity  that  holds 
an  equity  interest  in  Nextel  that  does 
not  exceed  the  Section  310(b)(3) 
benchmark.  Nextel  also  disclosed  that, 
based  on  that  interest,  Matsushita  has 
the  right  to  designate  one  membej  of 
Nextel's  Board  of  Directors.  Nextel  also 
explains  that,  due  to  personnel  changes 
in  Matsushita,  the  individual  serving  as 
Matsushita's  representative  on  Nextel's 
Board  has  changed  subsequent  to  May 
24, 1993.  Lausman  has  failed  to  show 
how  any  of  these  disclosinres  are 
incomplete  or  misleading.  The 
purported  discrepancy  between  Nextel's 
waiver  petition  and  its  SEC  filing  is  a 
minor  difference  in  terminology  that  has 
not  substantive  significance. 

18.  In  addition,  we  find  that  Nextel 
did  not  act  improperly  in  identifying 
coily  those  licenses  held  by  Nextel  (and 
not  by  its  subsidiaries)  for  purposes  of 
its  waiver  request.  Nextel's  waiver 
request  is  expressly  limited  to  those 
Ucenses  that  it  holds  directly  and  which 
otherwise  would  be  subject  to  Section 
310(b)(3).  Nextel  was  not  required  to 
identify  its  indirect  interest  in  other 
Ucenses  for  which  no  waiver  either  was 
required  or  sought. 

19.  Finally,  we  do  not  beUeve  the 
agreement  with  NTT  makes  Nextel 
ineUgible  for  the  relief  it  requested. 
While  Lausman  correcUy  observes  that 
the  statute  prohibits  increases  in  foreign 
ownership  subsequent  to  May  24, 1993, 
we  note  that  Nextel  has  not  requested 
such  relief  with  respect  to  NTT's 
prospective  interest.  Instead,  Nextel 
properly  has  taken  separate  steps  to 
comply  with  the  Section  310(b)(4) 
foreign  ownership  restrictions. 

20.  Accordingly,  we  grandfather  all 
foreign  ownership  in  Nextel  that 
lawfully  existed  as  of  May  24, 1993, 
subject  to  the  following  conditions:  (a) 
The  extent  of  foreign  owTiership  interest 
caimot  l>e  increased  beyond  May  24, 
1993  levels;  and  (b)  any  subsequent 
transfers  in  violation  of  Section  310(b) 
are  prohibited.  As  discussed  supra,  we 
construe  the  statute  to  extend  the  waiver 
to  the  acquisition  of  new  licenses  in 
services  that  Nextel  provided  as  of  May 
24, 1993,  so  long  as  the  same  ownership 
structiure  remains  in  place. 

21.  We  also  grandfather  Matsushita's 
designee  on  the  Nextel  Board  of 
Directors,  regardless  of  the  fact  that  the 
identity  of  the  individual  serving  as 
Matsushita's  representative  changed 


after  May  24,  1993.  While  the  statute 
prohibits  changes  in  the  identity  of 
foreign  owrners  of  grandfathered 
Ucensees,  it  does  not  expressly  address 
the  issue  of  directors.  We  further  note 
that  individual  or  corporate 
shareholders  commonly  seek  to  protect 
their  investment  by  obtaining  the  right 
to  nominate  representatives  to  the  board 
of  directors.  We  conclude  that  in 
allowing  foreign  entities  who  held 
ownership  interests  in  reclassified 
Ucensees  prior  to  May  24, 1993  to  retain 
those  interests.  Congress  did  not  intend 
to  deprive  such  entities  of  pre-existing 
rights  to  nominate  members  of  the  board 
of  directors  based  on  such  ownership. 
So  long  as  the  entity  controllihg  the 
directorship  remains  unchanged,  we 
believe  a  change  in  the  identity  of  the 
individual  director  is  permissible. 
Accordingly,  we  conclude  that 
Matsushita's  corporate  directorship 
interest  should  be  grandfathered  along 
with  its  ownership  interest,  and  that  the 
change  in  the  identity  of  the  individual 
serving  as  Matsushita's  representative 
does  not  vitiate  the  waiver. 

D.  Waiver  Request  of  Comcast 

22.  Comcast  notes  that  the 
Commission  previously  has  granted  it  a 
waiver  of  the  foreign  owTiership 
restrictions  to  permit  an  AustraUan 
citizen  to  serve  as  an  officer  of  the 
corporation.  Nevertheless,  Comcast 
requests  a  waiver  to  the  extent  necessary 
to  allow  this  officer  to  remain  once 
certain  of  its  private  land  mobile 
subsidiaries  are  reclassified  as  CMRS 
providers. 

23.  The  Bureau  agrees  with  Comcast 
that  the  Commission's  prior  order 
allovtring  Comcast  to  have  a  foreign 
corporate  officer  under  Section  310(b)(4) 
of  the  Act  obviates  the  need  for  a 
separate,  statutory  waiver.  In  that  Order, 
the  Commission  determined  that  the 
appointment  of  John  Alchin,  an 
AustraUan  citizen,  to  the  corporate 
officer  of  senior  Vice  President  and 
Treasurer  of  Comcast  would  not 
adversely  affect  the  public  interest.  The 
Commission  subsequently  has  extended 
the  scope  of  this  waiver  to  permit 
Alchin  to  serve  as  an  officer  of  any 
subsidiary  of  Comcast  that  directly  or 
indirectly  controls  common  carrier 
licensees  but  is  not  itself  a  common 
carrier  Ucensee.  Because  the 
Commission  has  determined  that 
Alchin's  service  as  a  corporate  officer  is 
in  the  public  interest,  and  thereby  has 
granted  Comcast  a  waiver  pursuant  to 
Section  310(b)(4),  the  Bureau  concludes 
that  the  additional  waiver  reUef 
requested  is  imnecessary.  Accordingly, 
Comcast's  petition  is  dismissed  as  moot. 


E.  Other  Waiver  Requests 

24.  In  responses  to  the  Land  Mobile 
and  Microwave  Division's  May  24 
supplemental  information  request,  the 
remaining  petitioners  stated  that,  based 
on  the  Commission's  rules,  they  would 
not  be  reclassified  and  thereby  declined 
to  certify  that  they  would  become  CMRS 
Ucensees.  Noting  that  the  Commission 
has  stated  that  "the  filing  of  a  [Section 
310(b)]  petition  would  not  prejudice  a 
licensee's  future  argmnents  as  to 
whether  it  should  be  reclassified,"  these 
petitioners  stated  that,  based  on  their 
current  understanding  of  the 
Commission's  rules,  tixeii  radio 
operations  are  private.  The  petitioners 
nevertheless  requested  waiver  of  the 
foreign  ov«iership  restriction  in  the 
event  that  futura  Commission 
interpretations  suggested  they  would  be 
reclassified  as  CMRS  providers.  The 
petitioners  otherwise  failed  to  provide 
the  information  requested  in  the  May  24 
letters. 

25.  The  Bureau  declines  to  grant 
waivers  to  petitioners  who  have  stated 
they  will  remain  private  mobile  radio 
service  providers.  Under  the  Budget 
Act,  waiver  of  the  foreign  ownership 
restrictions  is  only  available  tb  licensees 
that  will  be  reclassified  as  CMRS. 
Because  petitioners  maintain  that  their 
radio  operations  remain  private  imder 
the  criteria  set  forth  in  the  CMRS 
Second  Report  and  Order,  the  relief 
requested  neither  is  available  nor 
required.  Petitioners'  argvunent  that  the 
CMRS  First  Report  and  Order  affords 
the  flexibiUty  to  obtain  waiver  relief  in 
the  future  should  the  Commission 
clarify  its  CMRS  definition  is  erroneous. 
Rather,  the  language  cited  by  petitioners 
was  intended  to  protect  Ucensees  that 
could  not  determine  whether  they 
would  be  reclassified  imtil  the  CMRS 
Second  Report  and  Order  was  released. 
Based  on  the  standards  set  forth  in  the 
CMRS  Second  Report  and  Order, 
petitioners  had  sufficient  information  to 
determine  whether  they  would  be 
reclassified. 

Ordering  Clauses 

26.  Pvu^uant  to  our  authority  under  47 
U.S.C.  §§  155(c)(1)  and  332(c)(6),  it  is 
ordered  that  the  requests  for  waiver 
filed  by  Geotek,  MAP  Mobile,  Nextel, 
RACOM,  and  Uniden  are  hereby  granted 
subject  to  the  conditions  described 
above. 

27.  ft  is  further  ordered  That  the 
waiver  request  filed  by  Fittencrieff  is 
granted,  provided  that  Fittencrieff 
certifies  wathin  60  days  after  this  Order 
is  published  in  the  Federal  Register  that 
(1)  The  identity  of  the  foreign  interest 
holders  has  not  changed,  and  (2)  the 
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percentage  interest  in  the  licenses  held 
by  such  interest  holders  has  not 
increased  since  May  24. 1993. 

28.  It  is  further  ordered  That  the 
waiver  request  filed  by  Comcast  IS 
DISMISSED  as  moot. 

29.  It  is  further  ordered  That  the 
waiver  requests  filed  by  ADT,  ADT  Mid- 
South.  ADT  Mountain  West,  ADT 
Northeast,  ADT  Southwest,  ADT  West, 
Amerchol,  Big  Sky,  BP  Chemicals, 
Eastern  Associated,  Hanson,  North 
Antelope,  NuEast,  Peabody,  Praxair. 
Rhone-Poulenc.  Rochelle,  Seadrifl, 
Timken,  UCAR,  UCAR  Carbon,  UCAR 
Resinas,  UCC&P,  UMETCO,  Union 
Carbide,  and  Union  Carbide  Caribe  are 
denied. 

30.  It  is  further  ordered  That  the 
Opposition,  Petition,  for  an  Order  to 
Cease  and  Desist,  Motion  for  Summary 
Judgment,  Petition  for  an  Order  to  Show 
Cause  Why  All  Radio  Station  Licenses 
Held  or  Controlled  by  Nextel 
Communications.  Inc.  Should  Not  Be 
Revoked,  Supplement  to  Opposition, 
Motion  for  Deferral  of  Action,  and 
Motion  to  Accept  Unauthorized 
Pleading  filed  by  Kevin  Lausman  are 
dismissed. 

Federal  Communications  G>mmission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  95-19301  Filed  8-4-95;  8:45  ami 
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FEDERAL  MARmME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Ottier  Persons  on 
Voyages;  Notice  of  Issuance  of 
Certificata  (Casualty) 

Notice  IS  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2, 
Public  Law  89-777  (46  U.S.C.  817(d)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540.  as  amended: 

YachtShip  CruiseLine.  Inc.  (d/b/a  American 
West  Steamboat  Company)  and 
Stemwheeler  Boat  Company,  520  Pike 
Street,  Suite  1610,  Seattle,  Washington 
98101. 
Vessel:  QUEEN  OF  THE  WEST 
Dated:  July  31, 1995. 

Joseph  C  PoUdng. 

Secretary. 

(FR  Doc  95-19409  Filed  8-4-95;  8:45  am) 
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Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Notice  of  issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Public  Law  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  Part 
540,  as  amended: 

Carnival  Corporation,  3655  N.W.  87th 
Avenue,  Miami,  Florida  33178-2428 
Vessels:  CELEBRATION,  ECSTASY, 
FANTASY.  FASCINATION,  FESTTVALE, 
HOUDAY,  IMAGINATION, 
INSPIRATION,  JUBILEE,  SENSATION 
and  TROPICALE 
Dated:  July  31, 1995. 

Joseph  C  Polking. 

Secretary. 

(FR  Doc.  95-19304  Filed  8-4-95;  8:45  am] 
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Security  for  the  Protection  of  the 
Public  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Otfier  Persons  on 
Voyages;  Notice  of  Issuance  of 
Certificate  (Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
LiabiUty  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2, 
Public  Law  89-777  (46  U.S.C.  817(d)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  Part 
540.  as  amended: 

Carnival  Corporation.  3655  N.W.  87th 
Avenue,  Miami,  Florida  33178-2428 
Vessels:  ECSTASY,  FANTASY, 
FASCINATION  and  SENSATION 
Carnival  Corporation  and  Celebration 
Cruises,  Inc.,  3655  N.W.  87th  Avenue, 
Miami,  Florida  33178-2428 
Vessel:  CELEBRATION 

Carnival  Corporation  and  Festivale  Maritime 
Limited,  3655  N.W.  87th  Avenue,  Miami, 
Florida  33178-2428 
Vessel:  FESTIVALE 

Carnival  Corporation  and  Sunbury  Assets 
Limited,  3655  N.W.  87th  Avenue,  Miami, 
Florida  33178-2428 
Vessel:  HOUDAY 

Carnival  Corporation  and  Tropicale  Cruises, 

Inc.,  3655  N.W.  87th  Avenue,  Miami. 

Florida  33178-2428 
Vessel:TROPICALE 
Carnival  Corporation  and  Jubilee  Cruises, 

Inc.,  3655  N.W.  87th  Avenue.  Miami, 

Florida  33178-2428 


Vessel:  JUBILEE. 

Dated:  July  31, 1995. 
Joseph  C.  Polking, 
Secretary. 

(FR  Doc.  95-19305  Filed  8-4-95:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Century  South  Banks,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  appUcations 
must  be  received  not  later  than  August 
31, 1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Century  South  Banks.  Inc., 
Dahlonega,  Georgia:  to  acquire  100 
percent  of  the  voting  shares  of  Peoples 
Bank,  Lavonia,  Georgia. 

2.  First  Commerce  Corporation,  New 
Orleans.  Louisiana;  to  acquire  9  percent 
of  the  voting  shares  of  First  United  Bank 
of  Farmerville,  Farmerville,  Louisiana. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Madison  Holdings  Limited 
Partnership,  Madison  Heights, 
Michigan;  to  become  a  bank  holding 
company  by  acquiring  49.23  percent  of 
the  voting  shares  of  Madison  Bancorp. 
Inc.,  Madison  Heights,  Michigan,  and 


thereby  indirectly  acquire  Madison 
National  Bank,  Madison  Heights. 
Michigan. 

C  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Texas  Bancorp  Shares,  Inc.,  San 
Antonio,  Texas;  to  acquire  100  percent 
of  the  voting  shares  of  Camino  Real 
Bancshares,  Inc..  San  Antonio.  Texas, 
and  thereby  indirectly  acquire  Camino 
Real  Delaware,  Wilmington,  Delaware, 
and  Camino  Real  Bank,  N.A.,  Eagle  Pass, 
Texas. 

In  connection  with  this  application. 
TBSI  Merging  Company.  Inc..  San 
Antonio,  Texas,  has  appUed  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of 
Camino  Real  Bancshares,  Inc.,  San 
Antonio,  Texas,  and  thereby  indirectly 
acquire  Camino  Real  Delaware, 
Wilmington,  Delaware,  and  Camino 
Real  Bank,  N.A.,  Eagle  Pass,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  1, 1995. 
WiUiam  W.  Wiles. 
Secretary  of  the  Board. 
[FR  Doc.  95-19369  Filed  8-4-95;  8:45  am) 
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MBNA  Corporation;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  die  Board's  approval 
under  section  4(c)(8]  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throu^out  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resoiutres, 
decreased  or  unfair  competition. 


conflicts  of  interests,  or  imsoimd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
conunenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  21, 1995. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins.  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  MBNA  Corporation,  Newark. 
Delaware;  to  engage  de  novo  through  its 
subsidiary,  MBNA  Consiuner  Services, 
Inc.,  Newark,  Delaware,  in  making, 
acquiring,  and  servicing  consumer  loans 
and  credit  card  loans,  pursuant  to  §§ 
225.25(b)(l)(i)  and  (b)(l)(u)  of  the 
Board's  Regulation  Y;  in  acquiring  and 
servicing  mortgage  loans,  piu^uant  to  § 
225.25(b)(l)(iii)  of  die  Board's 
Regulation  Y;  and  in  offering  credit 
insurance  (life,  disability,  and 
involuntary  unemployment),  pursuant 
to  §  225.25(b)(8)(i)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  1, 1995. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  95-19370  Filed  8-4-95:  8:45  am] 
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Swiss  Bank  Corporation;  Notice  to 
Engage  in  Certain  Nonbanking 
Activities 

Swiss  Bank  Corporation,  Basel. 
Switzerland  (Applicant],  has  given 
notice  pursuant  to  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  (BHC  Act)  and  §  225.23  of 
the  Board's  Regulation  Y  (12  CFR 
225.23)  to  retain  control  of  all  the  voting 
shares  of  certain  United  States 
subsidiaries  (United  States  Subsidiaries) 
of  S.G.  Warburg  Overseas  Ltd.,  London, 
England,  and  the  assets  and  liabilities  of 
the  branch  of  S.G.  Warburg  Forex  Ltd., 
London.  England,  that  is  located  in  New 
York,  New  York  (New  York  Forex),  and 
thereby  engage  in  the  following 
nonbanking  activities: 

(1)  Providing  various  types  of 
investment  and  financial  advice, 
pursuant  to  §  225.25(b)(4)  of  the  Board's 
Regulation  Y; 


(2)  Providing  discount  and  full- 
service  brokerage  services,  and  activities 
incidental  thereto,  pursuant  to  § 
225.25(b)(15)  of  die  Board's  Regulation 
Y: 

(3)  E)ealing  in  obhgations  of  the 
United  States,  general  obligations  of 
states  and  their  political  subdivisions, 
and  other  obligations  that  state  member 
banks  of  the  Federal  Reserve  System 
may  be  authorized  to  underwrite  and 
deal  in  under  12  U.S.C.  24  and  335. 
pursuant  to  §  225.25(b)(16)  of  die 
Board's  Regulation  Y; 

(4)  Acting  as  agent  in  the  private 
placement  of  all  types  of  securities,  and 
providing  related  advisory  services; 

(5)  Underwriting  and  dealing  in,  to  a 
limited  extent,  all  types  of  debt  and 
equity  securities  (other  than  securities 
issued  by  open-end  investment 
companies); 

(6)  Trading  for  its  own  account  in  the 
option  contracts  as  Usted  below: 
American  Stock  Exchange 

(i)  Major  Market  Index  options 
Chicago  Board  Options  Exchange 

(ii)  Standard  &  Poor's  100  Stock  Index 
options 

(iii)  Standard  &  Poor's  500  Stock 
Index  options 

(vi)  Long-Term  Interest  Rate  options 

(7)  TradLig  for  its  own  account  in  the 
futures  and  options  on  futures  contracts 
listed  as  listed  below: 

Chicago  Board  of  Trade 

(i)  Options  on  The  Bond  Buyer 
Municipal  Bond  Index  futiues 
Chicago  Mercantile  Exchange 

(ii)  Standard  &  Poor's  100  Stock  Price 
Index  futures 

(ii)  Standard  &  Poor's  500  Stock  Price 
Index  futures 

(iii)  Options  on  Standard  &  Poor's  500 
Stock  Price  Index  futures 

(vi)  Eiu-odoUar  futures 
Marcbe  a  Terme  International  de  France 
(Paris) 

(v)  Cotation  Assiste  en  Contenue 
(CAC)  40  Stock  Index  futures 

(8)  Trading  for  its  own  accoimt  in 
foreign  exchange  spot,  forward,  and 
futures  transactions. 

On  June  26. 1995,  Applicant  received 
temporary  authority  to  acquire  the 
United  States  Subsidiaries  and  New 
York  Forex  pursuant  to  section  4(c)(9)  of 
die  BHC  Act  (12  U.S.C.  1843(c)(9)).  This 
authority  was  granted  in  reUance  upon 
certain  commitments  and  conditions, 
including  Applicant's  commitment  to 
file  this  notice. 

The  United  States  Subsidiaries 
include  S.G.  Warburg  &  Co.,  Inc.,  New 
York,  New  York  (SGWC).  S.G.  Wart)UTg 
Options  Inc.,  Chicago,  Illinois  (SGWO), 
and  S.G.  Warburg  OTC  USA,  Inc., 
Chicago,  Illinois  (SGWOTC).  Applicant 
intends  to  merge  SGWC  with  and  into 
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SBC  Capital  Maricets  Inc.,  New  York, 
New  York  (CMI),  a  subsidiary  of 
Applicant  that  engages  in  a  wide  range 
of  securities-  and  derivatives-related 
activities,  including  imderwriting  and 
dealing  in  all  types  of  debt  and  equity 
securities  on  a  limited  basis.  See  Swiss 
Bank  Corporation,  81  Federal  Reserve 
Bulletin  185  (1995)  (Swiss  Bank  Order). 
SGWO  and  SGWOTC  will  either  be 
merged  with  and  into  CMI  at  the  same 
time  or  liquidated  promptly  thereafter. 
Applicant  seeks  approval  to  conduct 
the  proposed  activities  throughout  the 
United  States,  and  plans  to  conduct  the 
activities  on  a  world-wide  basis. 

Qosely  Related  to  Banking  Standard 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  "which  the  Board  after  due 
notice  and  opportiuiity  for  hearing  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  baiiking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto." 

Apphcant  states  that  the  Board 
previously  has  determined  by  regidation 
or  order  that  all  of  the  activities 
conducted  by  the  United  States 
Sut)sidiaries  or  New  York  Forex,  when 
conducted  within  the  limitations 
established  by  the  Board  in  its 
regulations  and  in  related 
interpretations  and  orders,  are  closely 
related  to  banking  for  purposes  of 
section  4(c)(8)  of  the  BHC  Act,  and, 
where  applicable,  are  consistent  with 
section  20  of  the  Glass-Steagall  Act  (12 
U.S.C.  377).  See  12  CFR  225.25(b)(4), 
(b)(15),  and  (b)(16);  Swiss  Bank  Order. 
See  also  J.P.  Morgan  6"  Co.  Incorporated, 
75  Federal  Reserve  Bulletin  192  (1989), 
affd  sub  nom.  Securities  Industries 
Ass'n  V.  Board  of  Governors  of  the 
Federal  Reserve  System,  900  F.2d  360 
(D.C.  Cir.  1990),  Order  Approving 
Modifications  to  the  Section  20  Orders, 

75  Federal  Reserve  Bulletin  751  (1989), 
Canadian  Imperial  Bank  of  Commerce, 

76  Federal  Reserve  Bulletin  158  (1990). 
Order  Approving  Modifications  to  the 
Section  20  Orders,  79  Federal  Reserve 
Bulletin  226  (1993),  and  Supplement  to 
Order  Approving  Modifications  to 
Section  20  Orders,  79  Federal  Reserve 
Bulletin  360  (1993)  (Section  20  Orders). 

Applicant  maintains  that  these 
activities  will  be  conducted  in 
conformity  with  the  conditions  and 
limitations  established  by  the  Board  in 
prior  cases. 

Proper  Incident  to  Banking  Standard 

In  order  to  approve  the  proposal,  the 
Board  must  determine  that  the  proposal 
"can  reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 


convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  imsound  banking 
pracUces."  12  U.S.C.  1843(c)(8). 

Applicant  believes  that  the  proposal 
will  produce  public  benefits  that 
outweigh  any  potential  adverse  effects. 
In  particular.  Applicant  maintains  that 
the  proposal  will  enhance  CMI's  ability 
to  compete  with  other  financial 
institutions  engaged  in  the  investment 
banking  business  at  the  international 
level,  by  providing  it  with  access  to  the 
customer  base  of  the  United  States 
Subsidiaries  and  New  York  Forex, 
thereby  enhancing  its  ability  to  compete 
in  customer-oriented  businesses  such  as 
imderwriting  and  private  placements  in 
the  United  States.  Applicant  also  asserts 
that  the  proposal  will  enable  CMI  to 
offer  a  broader  range  of  products  and 
services  to  its  customers,  and  will  make 
CMI  a  more  effective  competitor  in  the 
United  States  capital  and  securities 
markets.  In  addition,  Applicant  states 
that  the  proposed  activities  will  not 
result  in  adverse  effects  such  as  an 
undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  notice,  and  does 
not  represent  a  determination  by  the 
Board  that  the  proposal  meets  or  is 
likely  to  meet  die  standards  of  the  BHC 
Act  or  other  applicable  laws. 

Any  conmients  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551,  not  later  than  August  22, 
1995.  Any  request  for  a  hearing  on  this 
notice  must,  as  required  by  §  262.3(e)  of 
the  Board's  Rules  of  Procedure  (12  CFR 
262.3(e)),  be  accompanied  by  a 
statement  of  the  reasons  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
This  application  may  be  inspected  at  the 
offices  of  the  Board  of  Governors  or  the 
Federal  Reserve  Bank  of  New  York. 


Board  of  Governors  of  the  Federal  Reserve 
System.  August  1. 1995. 
WiUlam  W.  WUes, 
Secretary  of  the  Board. 
[PR  Doc.  95-19371  Filed  8-4-95:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  95N-0239] 

Drug  Export;  Neupogen®  Recombinant 
Methlonyl  Granulocyte  Colony 
Stimulating  Factor  (r-metHuG-CSF) 
With  Soit)itoi 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Amgen,  Inc.,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  hiunan  biological  product 
Neupogen®  Recombinant  Methionyl 
Granulocyte  Colony  Stimulating  Factor 
(r-metHuG-CSF)  with  sorbitol  in  vials, 
pre-filled  syringes,  and  purified  bulk,  to 
Australia,  Austria,  Belgium,  Canada, 
Denmark,  Finland,  France,  Federal 
Republic  of  Germany,  Iceland,  Ireland, 
Italy,  Japan,  Luxemboiu^,  the 
Netherlands.  New  Zealand.  Norway, 
Portugal.  Spain,  Sweden,  Switzerland, 
and  the  United  Kingdom. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
nn.  1-23, 12420  Parklavra  Dr., 
Rockville.  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
himnan  biological  products  imder  the 
Drug  Export  Amendments  Act  of  1986 
should  also  be  directed  to  the  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cathy  E.  Conn,  Center  for  Biologies 
Evaluation  and  Research  (HFM-610), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448, 301-594-2006. 
SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that   < 
FDA  may  approve  applications  for  the 
export  of  human  biological  products 
that  are  not  currently  approved  in  the 
United  States.  Section  8Q2(b)(3)(B)  of 
the  act  sets  forth  the  requirements  that 
must  be  met  in  an  application  for 
approval.  Section  802(b)(3)(C)  of  the  act 


requires  that  the  agency  review  the 
application  within  30  days  of  its  filing 
to  determine  whether  the  requirements 
of  section  802(b)(3)(B)  have  been 
satisfied.  Section  802(b)(3)(A)  of  the  act 
requires  that  the  agency  publish  a  notice 
in  the  Federal  Register  within  10  days 
of  the  filing  of  an  applicaticm  for  export 
to  facilitate  pubUc  participation  in  its 
review  of  the  application.  To  meet  this 
requirement,  the  agency  is  providing 
notice  that  Amgen,  Inc.,  1840 
Dehavilland  Dr.,  Thousand  Oaks,  CA 
91320-1789.  has  filed  an  application 
requesting  approval  for  the  export  of  the 
human  biological  product  Neupogen® 
Recombinant  Methionyl  Granulocyte 
Colony  Stimulating  Factor  (r-metHuG- 
CSF)  with  sorbitol  in  vials,  pre-filled 
syringes,  and  piuified  bulk,  to  Australia, 
Austria,  Belgitun,  Canada,  Denmark, 
Finland,  France,  Federal  Republic  of 
Germany,  Iceland,  Ireland,  Italy,  Japan, 
Luxembourg,  The  Netherlands,  New 
Zealand,  Norway,  Portugal,  Spain, 
Sweden,  Switzerland,  and  the  United 
Kingdom.  Neupogen®  is  indicated  for 
the  reduction  in  ^e  duration  of 
neutropenia  and  its  clinical  sequelae  in 
patients  imdergoing  myeloblative 
therapy  followed  by  autologous  or 
allogeneic  bone  marrow  transplantation 
and  the  reduction  in  the  incidence  of 
febrile  neutropenia  in  patients  treated 
with  established  cytotoxic 
chemotherapy  for  non-myeloid 
malignancy.  Neupogen®  is  used  in 
patients,  children  or  adults,  with  severe 
chronic  neutropenia  (severe  congenital 
neutropenia,  cyclic  neutropenia,  and 
idiopathic  neutropenia)  induces  a 
sustained  increase  in  absolute 
neutrophil  coimts  in  peripheral  blood 
and  a  reduction  of  infection  and  related 
events.  The  apphcation  was  received 
and  filed  in  the  Center  for  Biologies 
Evaluation  and  Research  on  Jtme  15, 
1995,  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  foimd  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  August  17, 
1995,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  diuing 
the  30-day  review  period. 


JMI 


This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Cent»  for  Biologies 
Evaluation  and  Research  (21  CFR  5.44). 

Dated- July  24, 1995. 
James  C  Simmons, 

Acting  Director,  Office  of  Compliance,  Center 
for  Biologies  Evaluation  and  Research. 
[PR  Doc.  95-19426  Filed  8-4-95;  8:45  am] 
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[Docl(MNo.95E-0147] 

Detsnnination  of  Regulatory  R«vlew 
Period  for  Purposes  of  Patent 
Extension;  ExcimsdrM  UV200LA/SVS 
APEX  Excimer  Laser  Systems 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Exdmed™  UV200LA/SVS  APEX 
Excimer  Laser  Systems  and  is 
publishing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  medical  device. 
ADDRESSES:  Written  comments  and 
petitions  should  he  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr.. 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  A£Eair8 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  apphcant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  medical  devices. 


the  testing  phase  begins  with  a  clinical 
investigaticm  of  the  device  and  runs 
imtil  the  approval  phase  begins.  The 
approval  phase  starts  with  the  initial 
submission  of  an  apphcation  to  market 
the  device  and  continues  until 
permission  to  market  the  device  is 
granted.  Although  only  a  portion  of  a 
regulatory  review  period  may  count 
toward  the  actual  amount  of  extension 
that  the  Commissioner  of  Patents  and 
Trademarks  may  award  (half  the  testing 
phase  must  be  subtracted  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued),  FDA's  determination 
of  the  length  of  a  regidatory  review 
period  for  a  medical  device  will  include 
all  of  the  testing  phase  and  approval 
phase  as  specified  in  35  U.S.C 
156(g)(3)(B). 

FDA  recenUy  approved  for  marketing 
the  medical  device  Excimed'"^ 
UV200LA/SVS  APEX  Excimer  Laser 
Systems.  Excimed™  UV200LA/SVS 
APEX  Excimer  Laser  Systems  are 
indicated  for  phototherapeutic 
keratectomy  (PTK)  procedures  which 
treat  superficial  pathology  located  in  the 
anterior  100  microns  of  the  cornea. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
Exdmed™  UV  200LA/SVS  APEX 
Excimer  Laser  Systems  (U.S.  Patent  No. 
4,941,093)  from  Summit  Technology, 
Inc.,  and  die  Patent  and  Trademark 
Office  requested  FDA's  assistance  in 
determining  this  patent's  eligibihty  for 
patent  term  restoration.  In  a  letter  dated 
June  21, 1995,  FDA  advised  the  Patent 
and  Trademark  Office  that  this  medical 
device  had  undergone  a  regulatory 
review  period  and  that  the  approval  of 
Exdmed™  UV200LA/SVS  APEX 
Excimer  Laser  Systems  represented  the 
first  commercial  marketing  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  nas  determined  that  the 
applicable  regulatory  review  period  for 
Excimed™  UV200LAySVS  APEX 
Excimer  Laser  Systems  is  2,271  days.  Of 
this  time,  1,156  days  occurred  during 
the  testing  phase  of  the  regulatory 
review  period,  while  1.115  days 
occurred  during  the  approval  phase. 
These  periods  of  time  were  derived  from 
the  following  dates: 

1.  The  date  a  clinical  investigation 
involving  this  device  was  begun: 
December  22, 1988.  FDA  has  verified 
the  apphcant's  claim  that  the  date  the 
investigational  device  exemption  (IDE) 
required  under  section  520(g)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
for  human  tests  to  begin  became 
effective  on  December  22. 1988. 
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2.  The  date  an  application  was 
initially  submitted  with  respect  to  the 
device  under  section  515  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C. 
360e):  February  20, 1992.  The  applicant 
claims  November  19, 1991,  as  the  date 
the  premarket  approval  application 
(PMA)  for  Excimed™  UV200LA/SVS 
APEX  Excimer  Laser  Systems  was 
initially  submitted.  However,  FDA 
records  indicate  that  PMA  P910067 
submitted  on  November  19, 1991,  was 
incomplete.  FDA  refused  this 
application  and  notified  the  applicant  of 
this  fact  by  letter  dated  February  7, 
1992.  The  completed  PMA  was  then 
submitted  on  February  20, 1992,  which 
is  considered  to  be  the  PMA  initially 
submitted  date. 

3.  The  date  the  application  was 
approved:  March  10, 1995.  FDA  has 
verified  the  applicant's  claim  that  PMA 
P910067  was  approved  on  March  10, 
1995. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  609  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  October  6, 1995,  submit  to 
the  Dockets  Management  Branch 
(address  above]  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  February  15, 1996,  for  a 
determination  regarding  whether  the 
apphcant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
inust  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  niunber  found  in  brackets  in  the 
heading  of  this  docimient.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  July  28, 1995. 
Stuart  L.  Nightingale, 
Associate  Commissioner  for  Health  Affairs. 
(FR  Doc.  95-19425  Filed  8-4-95;  8:45  am] 
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Health  Care  Financing  Administration 

Public  Information  Collection 
Requirements  Submitted  for  Public 
Comment  and  Recommendations 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Hiunan  Services  (HHS),  is  publishing 
the  following  simimaries  of  proposed 
collections  for  public  comment. 

1.  Type  of  Information  Collection 
Request:  Reinstatement,  with  change,  of 
a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Alternative 
Quality  Assessment  Survey;  Fonn  No.: 
HCFA-667;  Use:  This  survey  is  used  in 
lieu  of  an  onsite  survey  for  those 
Clinical  Laboratory  Improvement 
Amendments  of  1988  (CLIA) 
laboratories  with  good  performance 
determined  by  their  last  onsite  survey, 
and  is  designed  to  screen  laboratories 
and  alert  HCFA  to  where  an  onsite 
inspection  is  vital.  The  survey  has  been 
revised  to  reflect  CLIA's  streamlined 
inspection  process,  to  reduce  burden 
and  improve  the  CLIA  system  by 
rewarding  good  performance. 
Frequency:  Annually;  Affected  Public: 
Business  or  other  for  profit,  not  for 
profit.  Federal  Government,  State,  local, 
or  tribal  government;  Number  of 
Respondents:  4,000;  Total  Annual 
Hours:  6,000. 

2.  Type  of  Information  Collection 
Request:  New  collection;  Title  of 
Information  Collection:  Data  Collection 
and  Analysis  for  Generating  Procedure 
Specific  Cost  Estimates;  Form  No.: 
HCFA  R-181;  Use:  The  Survey  of 
Practice  Costs  is  a  survey  of  provider 
practices  whose  services  are  covered  by 
the  Medicare  Fee  Schedule  (MFS).  The 
data  collected  from  this  survey  will 
enable  HCFA  to  meet  its  congressional 
mandate  to  develop  resource-based 
practice  expense  relative  value  unit 
estimates  for  the  MFS  by  1998; 
Frequency:  Annually;  Affected  Public: 
Individuals  or  households,  business  or 
other  for  profit;  Number  of  Respondents: 
3,500;  Total  Annual  Hours:  10,500. 

To  request  copies  of  the  proposed 
paperwork  collections  referenced  above, 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Financial  and  Human 


Resources,  Management  Planning  and 
Analysis  Staff,  Attention:  John  Burke, 
Room  C2-26-17,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  July  31, 1995. 
Kathleen  B.  Larson, 

Director,  Management  Planning  and  Analysis 

Staff,  Office  of  Financial  and  Human 

Resources,  Health  Care  Financing 

Administration. 

(PR  Doc.  95-19391  Filed  &-4-95;  8:45  am) 
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National  Institutes  of  Healtti 

National  Center  for  Research 
Resources;  Notice  of  Meeting  of  the 
Board  of  Scientific  Counselors,  NCRR 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  National 
Center  for  Research  Resources,  August 
30, 1995,  in  Building  45,  Room  A, 
National  Institutes  of  Health,  Bethesda, 
Maryland. 

This  meeting  will  be  open  to  the 
public  from  8:00  a.m.  to  12  noon  for  the 
review  of  the  Intramural  Research 
Program.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(6),  Title  5,  U.S.C. 
and  sec.  10(d)  of  Pub.  L.  92-463,  the 
meeting  will  be  closed  to  the  public  on 
August  30  from  1:00  p.m.  to 
adjovimment  for  the  review,  discussion 
and  evaluation  of  individual  programs 
and  projects  conducted  by  the  National 
Institutes  of  Health,  including 
consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
imwarranted  invasion  of  personal 
privacy. 

Ms.  Sonja  Shorts,  Assistant  to  the 
Executive  Secretary,  NCRR,  Building  12, 
Room  12 A,  National  Institutes  of  Health, 
Bethesda,  Maryland,  20894-2425,  Area 
Code  301,  496-6023,  vdll  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  Board  members  and  substantive 
program  information  upon  request. 
Individuals  who  plan  to  attend  the  open 
session  and  need  special  assistance, 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations, 
should  contact  Ms.  Shorts  in  advance  of 
the  meeting. 

Dated:  August  2, 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  95-19406  Filed  8-4-95;  8:45  amj 
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National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  * 
Meetings:  National  Advisory  Allergy 
and  Infectious  Diseases  Council; 
Acquired  Immunodeficiency  Syndrome 
Subcommittee;  Allergy  and 
Immunology  Subcommittee; 
Microbiology  and  Infectious  Diseases 
Subcommittee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Allergy  and 
Infectious  Diseases  Council,  National 
Institute  of  Allergy  and  Infectious 
Diseases,  and  its  subcommittees  on 
September  11-12, 1995.  Meetings  of  the 
Council,  NAAIDC  Allergy  and 
Immunology  Subcommittee  and  the 
NAAIDC  Microbiology  and  Infectious 
Diseases  Subcommittee  will  be  held  at 
the  National  Institutes  of  Health, 
Building  31C,  Bethesda,  Maryland.  The 
meeting  of  the  NAAIDC  Acquired 
Immunodeficiency  Syndrome 
Subcommittee  will  be  held  at  the 
Bethesda  Holiday  Inn,  8120  Wisconsin 
Avenue,  Bethesda,  Maryland. 

The  meeting  of  the  full  Council  will 
be  open  to  the  public  on  September  11 
in  Conference  Room  10  from 
approximately  1  p.m.  imtil  4  p.m.  for 
opening  remarks  of  the  Institute 
Director,  discussion  of  procedural 
.  matters.  Council  business,  and  a  report 
from  the  Institute  Director  which  will 
include  a  discussion  of  budgetary 
matters.  The  primary  program  will 
include  an  update  on  AIDS  vaccine 
research,  an  overview  of  clinical 
research  core  curriculum,  a  review  of 
the  Office  of  AIDS  Research,  and  the 
annual  report  of  the  Division  of 
Intramiu^l  Research. 

On  September  12  the  meetings  of  the 
NAAIDC  Allergy  and  Immunology 
Subcommittee  and  NAAIDC 
Microbiology  and  Infectious  Diseases 
Subcommittee  will  be  oiien  to  the 
public  from  8:30  a.m.  until 
adjournment.  The  subcommittee  will 
meet  in  conference  rooms  9  and  10 
respectively.  The  meeting  of  the 
NAAIDC  Acquired  Immunodeficiency 
Syndrome  Subcommittee  will  be  open 
to  the  public  fit>m  8  a.m.  until 
adjovuTunent  on  September  12.  The 
subcommittee  will  meet  at  the  Bethesda 
Holiday  Inn,  8120  Wisconsin  Avenue, 
Bethesda,  Maryland. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463,  the  meeting  of  the  NAAIDC 
Acquired  Immunodeficiency  Syndrome 
Subcommittee,  NAAIDC  Allergy  and 
Immimology  Subcommittee  and  the 
NAAIDC  Microbiology  and  Infectious 
Diseases  Subcommittee  will  be  closed  to 


the  public  for  approximately  four  hoius 
for  review,  evaluation,  and  discussion  of 
individual  grant  applications.  It  is 
anticipated  that  this  will  occur  from 
8:30  a.m.  until  approximately  1  p.m.  on 
September  11,  in  conference  rooms  7, 9 
and  10  respectively.  The  meeting  of  the 
full  Council  will  be  closed  from  4  p.m. 
until  recess  on  September  11  for  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussions  would  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Clauaia  Goad,  Committee 
Management  Officer,  National  Institute 
of  Allergy  and  Infectious  Diseases,  Solar 
Building,  Room  3C26,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  301-496-7601,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Goad  in  advance  of  the 
meeting. 

Dr.  John  J.  McGowan,  Director, 
Division  of  Extramural  Activities, 
NIAID,  NIH.  Solar  Building,  Room 
3C20,  6003  Executive  Boulevard, 
Rockville,  Maryland  20892,  telephone 
301-496-7291,  will  provide  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.855  Immunology,  Allergic 
and  Immunologic  Diseases  Research,  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health) 

Dated:  August  2, 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  95-19410  Filed  6-i  -95;  8:45  am) 
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National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Meeting: 
AIDS  Research  Advisory  Committee, 
NIAID 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  AIDS 
Research  Advisory  Committee,  National 
Institute  of  Allergy  and  Infectious 
Diseases,  on  September  12, 1995,  in  the 
Versailles  Balfroom  of  the  Hobday  Inn, 
8120  Wisconsin  Avenue,  Bethesda, 
Maryland. 

The  entire  meeting  will  be  open  to  the 
public  from  8  a.m.  until  adjournment. 
The  AIDS  Research  Advisory  Committee 
(ARAC)  advises  and  makes 


recommendations  to  the  Director, 
National  Institute  of  Allergy  and 
Infectious  Diseases,  on  all  aspects  of 
research  on  HIV  and  AIDS  related  to  the 
mission  of  the  Division  of  AIDS 
(DAIDS). 

The  Committee  will  provide  advice 
on  scientific  priorities,  policy,  and 
program  balance  at  the  Division  level. 
The  Committee  will  review  the  progress 
and  productivity  of  ongoing  efforts,  and 
identify  critical  gaps/obstacles  to 
progress,  and  provide  concept  clearance 
for  proposed  research  initiatives. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Ms.  Anne  P.  Claysmith,  Executive 
Secretary,  AIDS  Research  Advisory 
Committee,  DAIDS,  NIAID,  NIH,  Solar 
Building,  Room  2B06,  telephone  301- 
402-0755,  vdll  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members  upon  request.  Individuals  who 
plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
Claysmith  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research:  (93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health) 

Dated:  August  2, 1995. 
Susan  K.  Feldman. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  95-19407  Filed  8-4-95;  8:45  am] 

BILUNO  COOE  4140-01-M 


National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 
Meeting  of  the  National  Diabetes  and 
Digestive  and  Kidney  Diseases 
Advisory  Council  and  its 
Subcommittees 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Council  and 
its  subcommittees,  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases,  on  Septemh)er  20-21,  1995. 
The  meeting  of  the  full  Council  will  be 
open  to  the  public  September  20,  from 
8  a.m.  to  noon  and  again  on  September 
21,  from  10  a.m.  to  noon  in  Conference 
Room  10,  Building  31C,  National 
Institutes  of  Health,  Bethesda, 
Maryland,  to  discuss  administrative 
issues  relating  to  Council  business  and 
special  reports.  The  following 
subcommittee  meetings  urill  be  open  to 
the  public  September  20  from  1  p.m.  to 
2  p.m.:  Diabetes,  Endocrine  and 
Metabolic  Diseases  Subcommittee 
meeting  will  be  held  in  Conference 
Room  10,  Building  31C;  Digestive 
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ENseases  and  Nutrition  Subcommittee 
meeting  will  be  held  in  Conference 
Room  7,  Building  3lC;  and  Kidney, 
Urologic  and  Hematologic  Ehseases 
Subcommittee  meeting  will  be  held  in 
Conference  Room  8,  Building  31C. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6). 
Title  5,  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
32-463,  the  meetings  of  the 
subcommittees  and  full  Coimcil  will  be 
closed  to  the  public  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  The  following 
subcommittees  will  be  closed  to  the 
public  on  September  20,  &Y>m  2  p.m.  to 
5  p.m.:  Diabetes,  Endocrine  and 
Metabolic  Diseases  Subcommittee: 
Digestive  Diseases  and  Nutrition 
Subcommittee;  and  Kidney,  Urologic 
and  Hematologic  Diseases 
Subcommittee.  The  FuU  Council 
meeting  will  be  closed  from  8:30  a.m.  to 
10  a.m.  on  September  21.  These 
deliberations  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  materials,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

For  any  further  information,  and  for 
individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  please 
contact  Dr.  Walter  Stolz,  Executive 
Secretary,  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council,  NIDDK.  Natcher  Building, 
Room  6AS-25C,  Bethesda,  Maryland 
20892,  (301)  594-8834,  at  least  two 
weeks  prior  to  the  meeting. 

In  addition,  upon  request,  a  summary 
of  the  meeting  and  roster  of  the 
members  may  be  obtained  from  the 
Committee  Management  Office,  NIDDK, 
Building  31,  Room  9A07,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  (301)  496-6623. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases:  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health) 

Dated:  August  2, 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(PR  Doc.  95-19411  Filed  8-4-95:  8:45  am) 

BajJNQ  CODE  4140-01-M 


National  Ubrary  of  Medicine;  Notice  of 
Meetings  of  the  Board  of  Regents  and 
the  Extramural  Programs 
Subcommittee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Regents  of  the  National  Library  of 
Medicine  on  September  26-27, 1995,  in 
the  Board  Room  of  the  National  Library 
of  Medicine,  8600  Rockville  Pike. 
Bethesda,  Maryland.  The  Extramural 
Programs  Subcommittee  will  meet  on 
September  25  in  Conference  Room  B, 
Building  38A.  from  2  p.m.  to 
approximately  3:30  p.m..  and  will  be 
closed  to  the  public. 

The  meeting  of  the  Board  will  be  open 
to  the  public  from  9  a.m.  to 
approximately  4:30  p.m.  on  September 
26  and  from  9  a.m.  to  adjournment  on 
September  27  for  administrative  reports 
and  program  discussions.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign-language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mrs.  Karin  Colton  at  301-496- 
4621  two  weeks  before  the  meeting. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4),  552b(c)(6),  Title 
5,  U.S.C.  and  sec.  10(diof  Pub.  L.  92- 
463,  the  entire  meeting  of  the 
Extramural  Programs  Subcommittee  on 
September  25  will  be  closed  to  the 
public  from  2  p.m.  to  approximately 
3:30  p.m.,  and  the  regular  Board 
meeting  on  September  26  will  be  closed 
from  approximately  4:30  p.m.  to  5  p.m. 
for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussion  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  vnih  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mr.  Robert  B.  Mehnert,  Chief,  Office 
of  Inquiries  and  Publications 
management.  National  Library  of 
Medicine,  8600  Rockville  Pike, 
Bethesda,  Maryland  20894,  Telephone 
Number:  301-496-6308,  will  furnish  a 
simimary  of  the  meeting,  rosters  of 
Board  members,  and  other  information 
pertaining  to  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.879 — Medical  Library 
Assistance,  National  Institutes  of  Health) 

Dated:  August  2, 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
|FR  Doc.  95-19412  Filed  8-4-95;  8:45  am] 
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Recombiijant  DNA  Advisory 
Committee;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
Recombinant  DNA  Advisory  Committee 
on  September  11-12, 1995.  The  meeting 
will  be  held  at  the  National  Institutes  of 
Health,  Building  31C,  6th  Floor, 
Conference  Room  6,  9000  Rockville 
Pike,  Bethesda.  Maryland  20892, 
starting  on  September  11, 1995,  at 
approximately  9  a.m.,  and  will  recess  at 
approximately  6  p.m.  The  meeting  will 
reconvene  on  September  12, 1995,  at 
approximately  8:30  a.m.  and  will 
adjourn  at  approximately  5  p.m.  The 
meeting  will  be  open  to  the  public  to  • 
discuss  Proposed  Actions  imder  the  NIH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules  (59  FR 
34496)  and  other  matters  to  be 
considered  by  the  Committee.  The 
Proposed  Actions  to  be  discussed  will 
follow  this  notice  of  meeting. 
Attendance  by  the  public  will  be  limited 
to  space  available.  Members  of  the 
public  wishing  to  speak  at  this  meeting 
may  be  given  such  opportunity  at  the 
discretion  of  the  Chair. 

Dr.  Nelson  A.  Wivel,  Director,  Office 
of  Recombinant  DNA  Activities, 
National  Institutes  of  Health,  MSC  7010. 
6000  Executive  Boulevard,  Suite  302,   . 
Bethesda,  Maryland  20892-7010,  Phone 
(301)  496-9838,  FAX  (301)  496-9839, 
will  provide  materials  to  be  discussed  at 
this  meeting,  roster  of  committee 
members,  and  substantive  program 
information.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Wivel  in  advance  of  the 
meeting.  A  summary  of  the  meeting  will 
be  available  at  a  later  date. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR 
39592.  June  11. 1980)  requires  a 
statement  concerning  the  official 
government  programs  contained  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Normally  NIH  Usts  in  its 
announcements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  not  to  be  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages,  fri  addition,  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 


Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the 
individual  program  listing,  NIH  invites 
readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  are  affected. 

Dated:  August  2. 1995. 
Susan  K.  Feldman. 

Committee  Management  Officer,  National 

Institute  of  Health. 

[FR  Doc.  95-19413  Filed  8-4-95;  8:45  am] 
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Ad  Hoc  Review  Committee  for  the 
Recombinant  DNA  Advisory 
Committee;  Meeting 

Notice  is  hereby  given  of  a  meeting  of 
the  Ad  Hoc  Review  Committee  for  the 
Recombinant  DNA  Advisory  Committee 
on  August  28, 1995,  at  the  National 
Institutes  of  Health,  Building  31C,  6th 
Floor.  Conference  Room  8,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892,  starting  at  approximately '9  a.m. 
to  adjournment  at  approximately  5  p.m. 
The  meeting  will  be  open  to  the  public 
to  discuss  three  major  topics  for  review: 

(1)  Domain  and  mandate  of  the 
Recombinant  DNA  Advisory  Committee; 

(2)  composition  of  the  Recombinant 
DNA  Advisory  Committee;  and  (3) 
Recombinant  DNA  Advisory 
Committee's  review  of  human  gene 
transfer  protocols.  Attendance  by  the 
public  will  be  limited  to  space  available. 
Members  of  the  pubUc  wishing  to  speak 
at  this  meeting  may  be  given  such 
opportunity  at  the  discretion  of  the 
Ciiair. 

Dr.  Nelson  A.  Wivel,  Director,  Office 
of  Recombinant  DNA  Activities,  Suite 
323,  National  Institutes  of  Health,  6006 
Executive  Boulevard,  MSC  7052, 
Bethesda,  Maryland  20892-7052,  Phone 
(301)  496-9838,  FAX  (301)  496-9839, 
will  provide  materials  to  be  discussed  at 
this  meeting,  roster  of  committee 
members,  and  substantive  program 
information.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Wivel  in  advance  of  the 
meeting.  A  summary  of  the  meeting  will' 
be  available  at  a  later  date. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR 
39592.  Jime  11. 1980)  requires  a 
statement  concerning  the  official 
government  programs  contained  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Normally  NIH  lists  in  its 


announcements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  not  to  be  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the 
individual  program  listing.  NIH  invites 
readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  are  affected. 

Dated:  July  28, 1995. 
Margery  G.  Grubb. 

Senior  Committee  Management  Specialist, 

National  Institutes  of  Health. 

[FR  Doc.  95-19415  Filed  8-4-95;  8:45  am] 
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National  Institutes  of  Health  Division 
of  Research  Grants;  Closed  Meetings: 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda :lo  review  individual 
grant  applications. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  August  15, 1995. 

Time:  8  a.m. 

Place:  American  Inn  of  Bethesda. 

Contact  Person:  Dr.  Joe  Marwah,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  45188,  Bethesda,  MD  20892,  (301) 
435-1253. 

Name  of  SEP:  Clinical  Sciences. 

Date:  August  18, 1995. 

Time:  1  p.m. 

Place:  NIH,  Rockledge  H,  Room  4218, 
Telephone  Conference. 

Contact  Person:  Dr.  Shirley  A.  Hilden, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4218,  Bethesda,  MD 
20892,(301)435-1198. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date.August  15, 1995. 

Time:  10:30  a.m. 

Place:  NIH,  Rockledge  U,  Room  4182, 
Telephone  Conference. 

Contact  Person:  Dr.  William  Branche, 
Scientific  Review  Administrator,  6701 


Rockledge  Drive.  Room  4182,  Bethesda,  MD 
20892,(301)435-1148. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date.  August  17,  1995. 

Time:  10:00  a.m. 

Place:  NIH,  Rockledge  II,  Room  4182, 
Telephone  Conference. 

Contact  Person:  Dr- William  Branche, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4182,  Bethesda,  MD 
20892.(301)435-1148. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  August  18, 1995. 

Time:  10:30  a.m. 

Place:  NIH,  Rockledge  II,  Room  4182, 
Telephone  Conference. 

Contact  Person:  Dr.  William  Branche, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4182,  Bethesda,  MD 
20892,(301)435-1148. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Dote:  August  17,  1995. 

Time:  1  p.m. 

Place:  NIH,  Rockledge  II,  Room  4200, 
Telephone  Conference. 

Contact  Person:  Dr.  Gilbert  Meier. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4200,  Bethesda,  MD 
20892,  (301)  435-1219. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  September  18, 1995. 

Time:  8:30  a.m. 

Place:  Washington  Dulles  Airport  Mairiott. 
VA. 

Contact  Person:  Dr.  Harish  Chopra, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5122,  Bethesda.  MD 
20892,(301)435-1169. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c){6),  Tide  5,  U.S.C 
Applicationaend/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meetings  due  to  the  urgent 
need  to  meet  timing  limitations  imf>osed  by 
the  grant  review  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393. 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  July  31, 1995. 
Susan  K.  Feldman, 

Committee  Management  Officer,  National 
Institutes  of  Health. 
IFR  Doc.  95-19414  Filed  8-4-95;  8:45  am] 
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Division  of  Research  Grants;  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
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amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Researdi  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda.lo review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  August  16, 1995. 

Time:  1  p.m. 

Place:  NIH.  Rockledge  II.  Room  6152. 
Telephone  Conference. 

Contact  Person:  Dr.  Jerry  Roberts,  Scientific 
Review  Administrator.  6701  Rockledge  Drive. 
Room  6152,  Bethesda  MD  20892,  (301)  435- 
1037. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Dote:  August  21. 1995. 

rime:  1  p.m. 

Place:  NIH.  Rockledge  n.  Room  6152, 
Telephone  Conference. 

Contact  Person:  Dr.  Jerry  Roberts.  Scientific 
Review  Administrator.  6701  Rockledge  Drive, 
Room  6152.  Bethesda  MD  20892.  (301)  435- 
1037. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date.-August23, 1995. 

Time:  1  p.m. 

Place:  NIH.  Rockledge  D.  Room  6152, 
Telephone  Conference. 

Contact  Person:  Dr.  Jerry  Roberts,  Scientific 
Review  Administrator,  6701  Rockledge  Drive. 
Room  6152,  Bethesda  MD  20892,  (301)  435- 
1037. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b{c)(6).  Title  5.  U.S.C. 
Applications  and/or  prop)osals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associaWd  with  the 
applications  and/or  prof)osals.  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  grant  review  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333.  93.337.  93.393- 
93.396.  93.837-93.844.  93.846-93.878. 
93.892.  93.893.  National  Institutes  of  Health. 
HHS) 

Dated:  August  2. 1995. 

Susan  K.  Feldman, 

Committee  Management  Officet,  National 
Institutes  of  Health. 

[FR  Doc.  95-19416  Filed  8-4-95;  8:45  am] 
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Prospective  Grant  of  Exclusive 
License:  Novel  Neutrophil  Chemotactic 
Factor,  Cloned  cDNA  and  Monoclonal 
Antibodies  Thereto 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice. 


SUMMARY:  This  is  notice  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institutes 
of  Health  (NIH),  Department  of  Health 
and  Hiunan  Services,  is  contemplating 
the  grant  of  an  exclusive  world-wide 
license  to  practice  the  inventions 
embodied  in  a  U.S.  Patent  Application 
07/169,033  and  corresponding  foreign 
patent  applications  entitled,  "Novel 
Neutrophil  Chemotactic  Factor,  Cloned 
cDNA  and  Monoclonal  Antibodies 
Thereto"  to  Chugai  Pharmaceutical 
Company.  Limited  of  Tokyo,  Japan.  The 
patent  rights  in  these  inventions  have 
been  assigned  to  the  United  States  of 
America. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless 
within  sixty  (60)  days  from  the  date  of 
this  published  notice,  NIH  receives 
written  evidence  and  argument  that 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

Activated  monocytes/macrophages 
produce  various  mediators  that  cause 
inflammation.  Among  them  are 
chemotactic  factors  which  cause  white 
blood  cells  to  migrate  into  inflammatory 
sites  where  factors  are  released. 
Neutrophils,  the  dominant  leukocytes 
attracted  by  the  chemotactic  factors  play 
a  critical  role  in  inflammatory  reactions. 
Rheumatoid  arthritis,  idiopathic 
pulmonary  fibrosis  and  pathological 
inflammatory  changes  in  a  variety  of 
other  diseases  are  believed  to  be  caused 
by  neutrophils  and/ or  their  products. 
The  present  invention  covers  neutrophil 
chemotactic  factor  (interleukin-8,  IL-8), 
a  molecular  clone  containing  the 
complete  coding  sequence  for  IL-8  and 
monoclonal  antibodies  to  IL-8. 
ADDRESSES:  Requests  for  copies  of  the 
patent  applications,  inquiries, 
comments  and  other  materials  relating 
to  the  contemplated  licenses  should  be 
directed  to:  Raphe  Kantor,  Ph.D., 
Technology  Licensing  Specialist,  Office 
of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804.  Telephone:  (301) 
496-7735  ext.  247;  Facsimile:  (301) 
402-0220.  A  signed  Confidentiality 
Agreement  will  be  required  to  receive 
copies  of  the  patent  applications. 
Applications  for  a  license  in  any  field  of 
use  filed  in  response  to  this  notice  will 
be  treated  as  objections  to  the  grant  of 
the  contemplated  licenses.  Only  written 
comments  and/ or  applications  for  a 
license  which  are  received  by  NIH  on  or 


before  October  6, 1995,  will  be 
considered.  Comments  and  objections 
submitted  to  this  notice  will  not  be 
made  available  for  public  inspection 
and,  to  the  extent  permitted  by  law,  will 
not  be  released  under  the  Freedom  of 
Information  Act,  5  U.S.C.  552. 

Dated:  July  21, 1995. 
Bari>ara  M.  McGarey, 

Deputy  Director.  Office  of  Technology 
Transfer. 

[FR  Doc.  95-19417  Filed  8-4-95;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docicet  No.  FR-385&-N-04] 

NOFA  for  the  John  Heinz 
Neighborhood  Development  Program 
(NDP);  Announcement  of  Funding 
Awards— FY  1995 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Community  Planning  and 

Development,  HUD. 

ACTION:  Announcement  of  competition 

winners. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  aimoimcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  under  the 
NOFA  for  the  John  Heinz  Neighborhood 
Development  Program  (NDP)  for  fiscal 
year  1995.  The  annoimcement  contains 
the  names  and  addresses  of  the 
competition  winners  and  the  amount  of 
the  awards. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gene  Hix,  Office  of  Commimity 
Planning  and  Development,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW,  Room  7220, 
Washington,  DC  20410.  Telephone 
Number  (202)  708-2186;  TDD  Number: 
(202)  708-2565.  (These  are  not  toll-free 
niunbers.) 

SUPPLEMENTARY  INFORMATION:  On 
February  24, 1995,  HUD  published  a 
NOFA  for  the  John  Heinz  Neighborhood 
Development  Program  (60  FR  10438). 
On  June  26, 1995  an  amendment  was 
published  in  the  Federal  Register  (60 
FR  32557).  The  June  26, 1995  NOFA 
announced  the  availability  of  $4.8  to 
$4.95  million  in  funding  for  eligible 
neighborhood  development 
organizations.  The  NOFA  stated  that  the 
purpose  of  the  program  is  to  support 


eligible  neighborhood  development 
activities  using  cooperative  efforts  and 
monetary  incentive  funds  to  promote 
the  development  of  this  concept  and 
encourage  neighborhood  organizations 
to  become  more  self-sufficient  in  their 
development  activities.  Fimds  would  be 
used  to  plan  and  carry  out  specific 
projects  which  create  permanent  jobs  in 
the  neighborhood;  establish  or  expand 


businesses;  develop  new  housing, 
rehabilitate  existing  housing  or  manage 
housing  stock;  develop  essential 
services;  or  provide  neighborhood 
improvement  efforts. 

in  accordance  vn\h  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  the  Department  is 
publishing  the  names  and  addresses  of 


the  nonprofit  organizations  which 
received  funding  under  this  NOFA,  and 
the  amoimt  of  funds  awarded  to  each. 
This  information  is  provided  in 
Appendix  A  to  this  docimient. 

Dated:  July  31. 1995. 

Andrew  Cuomo, 

Assistant  Secretary  for  Community  Planning 
and  Development. 


Appendix  A.-^ohn  Heinz  Neighborhood  Development  Program  (NDP)  FY  1995  Grants 


T.  Ahkenaton  Community  Development  Corporation 

2.  All  Citizens  Taking  Initiatives  on  Needs,  Inc 

3.  Allston  Brighton  Community  Development  Corp. .. 

4.  Anacostia  Economic  Dev.  Corp 


5.  Bayfront  NATO,  Inc 

6.  Behind  the  Rocks  Neightx>rtx>od  Association, 

7.  Bethel  New  Life,  Inc  

8.  Better  Community  Housing  of  Trenton,  Inc  .... 

9.  Black  Veterans  for  Social  Justice.  Inc 

10.  Brazos  Neighborhood  Association  

1 1 .  Camp  Washington  Community  Board,  Inc  ... 

12.  Charity  Cultural  Services  Center 


Inc 


13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 


Chelsea's  Commission  on  Hispanic  Affairs,  Inc 

City  Heights  Community  Devekspment  Corporation  

Claretian  Associates  NeighbortKKxj  Development 

Community  Action  Devekjpment  Corporation  of  the  Lehigh  Valley 

Cooperative  Workshops,  Inc „. 

Cross  Community  Coalitk>n „ 

Cypress  Hills  Local  Dev.  Corp.,  Inc 

Dunt)ar-Abrams  Foundatwn,  Inc  

East  Akron  Neighborhood  Development  Corporation 

East  Pittsburgh  Economic  Devekjpment  Corporation 

Elliot  Park  Neighborhood  Inc 


24.  Esperanza  Community  Housing  Corporatron 


25, 
26, 
27 
28, 
29, 
30. 
31. 
32. 
33, 
34. 
35, 
36, 
37. 
38, 
39. 
40. 
41. 
42. 
43. 
44. 
45. 

46. 
47. 

48. 

49. 

50. 

61  ■ 


Franciscan  Enterprise 

Garrett  Square  Economk:  Devetopment  Corporatkm  

Holy  Name  Housing  Corp  

Interim  Community  Development  Association  

Kendall-Whittier  Neighbortiiood  Assn  

Liberation  Community.  Inc 

Little  Haiti  Housing  Associatkm  Inc 

Lopez  Community  Land  Taist „ 

Martin  Street  Plaza  Incorporated  - 

Mechanicsville  Historic  CDC,  Inc , 

Minority  Task  Force  on  AIDS,  Inc , 

Near  West  Skje  Mutti  Service/May  Dugan  Center , 

Neighborhood  Action  Coalition 

Neighborhood  Housing  Services  of  Bedford-Stuyvesant , 

North  River  Development  Corporation , 

NorthskJe  Development  Corporation .". 

NorthskJe  Neighborhood  Assn..  Inc  

Northwest  Bronx  Community  &  Clergy  Coalition  

Ohio  City  Near  West  Development  Corp , 

Olde  Huntersville  Development  Corporation , 

Operation  Pride-West  End  ...„. 


Parramore  Heritage  Renovatkvi  Foundation 
People  of  Phillips 


Peoples  Emergency  Center  CDC  

Peoples  Involvement  Corporatksn 

Philadelphia  Chinatown  Development  Corp  .... 
Phillips  Community  Devek)pment  Corporation 


Chicago .... 

Suffolk 

Boston 

Washing- 
ton. 

Erie  

Hartford  .... 

Chnago .... 

Trenton  .... 

Brooklyn  ... 

Waco 

Cincinnati  . 

San  Fran- 
cisco. 

Chelsea .... 

San  Diego 

Chcagd .... 

Allentown  . 

Sedaiia 

Denver 

Brooklyn  ... 

Bessemer . 

Akron  

Pfttsburgh . 

Minneapo- 
lis. 

Los  Ange- 
les. 

Portland  ... 

Cleveland  . 

Omaha 

Seattle 

Tulsa 

Fort  Worth 

Miami 

Lopez  

Atlanta 

Knoxville  .. 

New  York  . 

ClevelarKJ . 

Portland  ... 

Brooklyn  ... 

Toledo 

Columbus . 

Lexington  . 

Bronx  

Cleveland  . 

Norfolk  

Bir- 
mingham. 

Oriando  .... 

Minneapo- 
lis. 

Philadel- 
phia. 

Washing- 
ton. 

Philadel- 
phia. 

Minneapo- 
lis. 


IL 

75,000 

VA 

75,000 

MA 

56,920 

DC 

75,000 

PA 

65,250 

CT 

40,000 

IL 

75,000 

NJ 

75.000 

NY 

75,000 

tx 

50,000 

OH 

75.000 

CA 

75.000 

MA 

75,000 

CA 

75,000 

IL 

75.000 

PA 

75.000 

MO 

75.000 

00 

50.150 

NY 

45,000 

AL 

75,000 

OH 

50,000 

PA 

75,000 

MN 

75,000 

CA 

75,000 

OR 

50,000 

OH 

30,000 

NE 

25,000 

WA 

55,750 

OK 

75,000 

TX 

75,000 

FL 

75,000 

WA 

75,000 

GA 

75,000 

tn 

25,000 

NY 

50.000 

OH 

74.963 

ME 

75,000 

NY 

65,000 

OH 

75,000 

OH 

75,000 

KY 

11,250 

NY 

35,000 

OH 

75,000 

VA 

30,800 

AL 

75,000 

FL 

75,000 

MN 

75,000 

PA 

75,000 

DC 

75.000 

PA 

75.000 

MN 

50.400 

40190 
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Appendix  A.-^ohn  Heinz  Neighborhood  Development  Program  (NDP)  FY  1995  Grants— Continued 


52.  Ptwenix  Revitalization  Corporation 

53.  PoftlarxJ  Community  Reinvestment  Initiatives,  Inc ... 

54.  Pratt  Area  Community  Council 

55.  Reach  Community  Developnr>ent,  Inc 

56.  Richmond  Neighborhood  Housing  Services  

57.  Rockford  Neighborhood  Redevelopment  Corp 

58.  S.  Cumminsville  Community  United  For  Better  Hsg 

59.  Sabin  Community  Development 

60.  Sandtown  Habitat  For  Humanity.  Inc 

61 .  South  Brooklyn  Local  Development  Corporation 

62.  South  East  Economic  Development,  Inc 


63.  Southside  Community  Devek>pment  &  Housing  Corp. 

64.  St  Janr)es  Community  Dev.  Corp ;„ 

65.  St  Margaret  of  Scotland  Housing  Coip 

66.  Syracuse  United  Neighborhoods.  Inc 

67.  Tenants'  and  Workers'  Support  Committee 

68.  The  East  Muskegon  Neighborhood  Alliance 

69.  The  Village  of  Arts  and  Hunranities  


70.  Universal  Community  Homes,  Inc 


71.  W.  Center  City  Neigh  Ping.  Advisory  Comm.,  Inc 

72.  Washington  Heights  &  Inwood  Devetopment  Corporation  , 

73.  West  Angeles  Community  Devetopment  Corp 


74.  West  Jackson  Community  Development  Corporatkm 

75.  West  Side  Planning  &  {Devetopment 


Phoenix  .... 

Portland  ... 

Brooklyn  ... 

Portland  ... 

Richmond. 

Rockford  .. 

Cincinnati  . 

Portland  ... 

Baltimore .. 

Brooklyn  ... 

Grand 
Rapids. 

Rictvnond. 

Newark 

St.  Louis ... 

Syracuse  .. 

Alexandria 

Muskegon 

Philadel- 
phia. 

Philadel- 
phia. 

Wilmington 

New  York  . 

Los  Ange- 
les. 

Jackson  .... 

Chk:ago .... 


75,000 
75,000 
46,000 
69,700 
75,000 
75,000 
75,000 
26,562 
75,000 
75,000 
75,000 

75,000 
75,000 
75,000 
28,500 
62,000 
75,000 
75,000 

40,000 

75,000 
45,000 
75,000 

75,000 
75,000 


IFR  Doc.  95-19336  Filed  8-4-95;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Acquisition  and  Property 
Management;  Information  Collection 
Submitted  to  the  Office  of  Management 
and  Budget  for  Review  Under  the 
Paperwork  Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  die 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Department's  Clearance 
Officer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  proposal  should  be  made  directly  to 
the  Department's  Clearance  Officer  and 
to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(1084-0018),  Washington,  DC  20503, 
telephone  (202)  395-7340. 

Title:  Use  of  Foreign  Construction 
Materials — Department  of  the  Interior. 

OMB  Approval  Number:  1084-0018. 

Abstract:  The  provision,  an  agency 
supplement  to  the  Federal  Acquisition 
Regulation  FAR  52.225-5,  requires 
bidders  to  provide  information 
regarding  the  type  and  cost  of  foreign 
materials  proposed  for  use  in 


Government  construction  contracts.  The 
information  provided  will  be  used  to 
determine  the  reasonableness  of  the  cost 
of  domestic  materials. 

Bureau  Form  Number:  None. 

Frequency:  One  time,  with  bid. 

Description  of  Respondents: 
Prospective  contractors  bidding  on 
construction  contracts  subject  to  the 
Buy  American  Act. 

Estimated  Completion  Time:  1  hour. 

Annual  Responses:  250. 

Annual  Burden  Hours:  250. 

Department  Clearance  Officer:  Craig 
Leff  202-208-4979. 
Paul  A.  Denett, 

Director,  Office  of  Acquisition  and  Property 
Management. 

(FR  Doc.  95-19435  Filed  8-4-95;  8:45  am) 
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Office  of  Acquisition  and  Property 
Management;  Information  Collection 
Submitted  to  the  Office  of  Management 
and  Budget  for  Review  Under  the 
Paperwork  Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Department's  Clearance 
Officer  at  the  phone  number  Usted 
below.  Comments  and  suggestions  on 


the  proposal  should  be  made  directly  to 
the  Department's  Clearance  Officer  and 
to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(1084-0017),  Washington,  DC  20503, 
telephone  (202)  395-7340. 

Title:  "Brand  Name  or  Equal"— 
Department  of  the  Interior. 

OMB  approval  number:  1084-0017. 

Abstract:  This  provision,  which  is 
agency  implementation  of  the 
requirements  stated  in  Federal 
Acquisition  Regulation  (FAR) 
10.004(b)(3),  requires  bidders  to  provide 
supplementary  descriptive  information 
regarding  any  "or  equal"  products 
offered  in  response  to  a  "brand  name  or 
equal"  sohcitation.  The  information 
provided  will  be  used  to  determine 
whether  the  offered  product  meets  the 
Department's  requirements. 

Bureau  form  number:  None. 

Frequency:  One  time,  with  bid. 

Description  of  respondents: 
Prospective  contractors  offering  "or 
equal"  products  in  response  to  "brand 
name  or  equal"  solicitations. 

Estimated  completion  time:  3  hours. 

Annual  responses:  100. 

Annual  burden  hours:  300. 

Department  Clearance  Officer:  Craig 
Leff  202-208-4979. 
Paul  A.  Denett, 

Director,  Office  of  Acquisition  and  Property 
Management. 

\VR  Doc.  95-19437  Filed  8-4-95;  8:45  am] 
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Office  of  Acquisition  and  Property 
Management;  Information  Collection 
SutNnitted  to  the  Office  of  Management 
and  Budget  for  Review  Under  the 
Paperwork  Reduction  Act 

The  proposal  for  the  collection  of 
information  fisted  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contracting  the  Department's  Clearance 
Officer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  proposal  should  be  made  directly  to 
the  Department's  Clearance  Officer  and 
to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(1084-0019),  Washington,  DC  20503, 
telephone  (202)  395-7340. 

Title:  Indian  Preference  Program — 
Department  of  the  Interior. 

OMB  Approval  Number:  1084-0019. 

Abstract:  The  clause  requires 
contractors  who  have  been  awarded 
contracts  in  excess  of  $50,000  imder 
Public  Law  93-638,  to  establish  and 
conduct  an  Indian  preference  program. 
Part  of  the  program  requires  the 
maintenance  of  records  concerning 
contractor  efforts  to  employ  Indians  and 
to  use  Indian  subcontractors.  A  second 
requirement  of  the  program  is  the  semi- 
aimual  report  by  the  contractor  to  the 
contracting  officer  which  summarizes 
the  contractor's  preference  program 
efforts  and  indicates  (a)  the  number, 
and;  (b)  types  of  available  positions 
filled  and  dollar  amounts  of  all 
subcontracts  awarded  to  Indian 
organizations,  Indian-owned  economic 
enterprises,  and  all  other  firms. 

Bureau  Form  Number:  None. 

Frequency:  Semiannually. 

Description  of  Respondents: 
Contractors  who  have  been  awarded 
contracts  in  excess  of  $50,000  pursuant 
to  Public  Law  93-638;  contractors  with 
contract  awards  of  less  than  $50,000 
whose  contracts  present  substantial 
opportunities  for  Indian  employment, 
training  or  subcontracting. 

Estimated  Completion  Time:  2  hours. 

Annual  Responses:  2,500. 

Annual  Burden  Hours:  5,000. 

Department  Clearance  Officer:  Craig 
Leff,  202-208-4979. 
Paul  A.  Denett, 

Director,  Office  of  Acquisition  and  Property 
Management. 

[FR  Doc.  95-19436  Filed  8-4-95;  8:45  am] 
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Office  of  the  Secretary 

Colorado;  Front  Range  Resource 
Advisory  Council,  Northwest  Resource 
Advisory  Council,  Southwest  Resource 
Advisory  Committee 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Resource  Advisory  Councils — 
Notice  of  Establishment,  Notice  of 
Meeting. 

SUMMARY:  This  notice  announces  the 
establishment  of  three  Resource 
Advisory  Councils  for  the  State  of 
Colorado  by  the  Secretary  of  the  Interior 
in  accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act  of 
1972  (FACA)  5  U.S.C.  App.  The 
Secretary  has  determined  that  the 
Councils  are  necessary  and  in  the  pubUc 
interest.  Copies  of  the  Council  charters 
will  be  filed  with  the  appropriate 
committees  of  Congress  and  the  Library 
of  Congress  in  accordance  with  section 
9(c)  of  FACA.  The  3  Colorado  Resource 
Advisory  Councils  are:  the  Front  Range 
Resource  Advisory  Council,  the 
Northwest  Resource  Advisory  Council, 
and  the  Southwest  Resource  Advisory 
Council. 

The  Federal  Land  Policy  and 
Management  Act,  as  amended,  requires 
the  Secretary  of  the  Interior  to  establish 
advisory  councils  to  provide  advice 
concerning  the  problems  relating  to  land 
use  planning  and  the  management  of 
public  lands  within  the  area  for  which 
the  advisory  councils  are  estabUshed. 
The  Resource  Advisory  Councils  will 
provide  representative  counsel  and 
advice  to  BLM  on  the  planning  and 
management  of  the  pubfic  lands  as  well 
as  advice  on  other  public  land  resource 
issues.  Council  members  will  be 
residents  of  the  State  in  which  the 
council  has  jurisdiction  and  will  be 
appointed  by  the  Secretary  of  the 
Interior. 

A  joint  meeting  of  the  Front  Range 
Resource  Advisory  Council,  the 
Northwest  Resoiuce  Advisory  Council, 
and  the  Southwest  Resouirce  Advisory 
Coimcil  will  be  held  on  August  22, 
1995,  in  Grand  Junction,  Colorado.  The 
time  and  location  of  the  meeting  wrill  be 
announced  in  the  local  media  and 
Federal  Register  prior  to  the  meeting. 
The  purpose  of  the  meeting  is  to  discuss 
the  operation,  organization,  and  general 
goals  of  the  Councils.  The  meeting  will 
be  open  to  the  public.  Individuals  who 
plan  to  attend  and  need  further 
information  about  the  meeting,  or  need 
special  assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Sheri 


Bell,  Colorado  BLM,  (303)  239-3670,  at 
least  5  days  prior  to  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Wood,  Policy  Analyst,  Office  of 
the  Assistant  Director  for  Resource 
Assessment  and  Planning,  Bureau  of 
Land  Management,  Room  5558,  U.S. 
Department  of  the  Interior,  Washington, 
D.C.  20240,  telephone  (202) 208-7013, 
or  Tim  Salt,  Western  Rangelands  Lead, 
Biueau  of  Land  Management,  Room 
5546,  U.S.  Department  of  the  Interior. 
Washington,  D.C.  20240,  telephone 
(202) 208-4256. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Colorado  Resource 
Advisory  Councils  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
Bureau  of  Land  Management,  on  a 
variety  of  planning  and  management 
issues  associated  with  the  management 
of  the  public  lands.  The  councils' 
responsibiUties  include:  providing 
advice  to  BLM  regarding  the 
preparation,  amendment,  and 
implementation  of  land  use  plans; 
providing  advice  on  long-range 
planning  and  estabfishing  resource 
management  priorities;  and  assisting  the 
BLM  to  identify  State  or  regional 
standards  for  ecological  health  and 
guidelines  for  grazing. 

Council  members  will  be 
representative  of  various  industries  and 
interests  concerned  with  the 
management,  protection,  and  utilization 
of  the  public  lands.  These  include:  (a) 
holders  of  Federal  grazing  permits  and 
representatives  of  energy  and  mining 
development,  the  timber  industry,  off- 
road  vehicle  use,  and  developed 
recreation;  (b)  representatives  of 
environmental  and  resource 
conservation  organizations, 
archaeological  and  historic  interests, 
and  wild  horse  and  burro  groups;  and 
(c)  representatives  of  State  and  local 
government.  Native  American  tribes, 
academia  involved  in  the  natural 
sciences,  and  the  pubUc  at  large. 

Membership  will  include  individuals 
who  have  expertise,  education,  training, 
or  practical  experience  in  the  planning 
and  management  of  public  lands  and 
their  resources  and  who  have  a 
knowledge  of  the  geographical 
jurisdiction  of  the  respective  Councils. 

Certification 

I  hereby  certify  that  the  Front  Range 
Resource  Advisory  Council,  the 
Northwest  Resource  Advisory  Council, 
and  the  Southwest  Resource  Advisory 
Council  are  in  the  pubUc  interest  in 
connection  vvrith  the  Secretary  of  the 
Interior's  statutory  responsibilities  to 
manage  the  lands  and  resources 
administered  by  the  Bureau  of  Land 
Management. 


JMI 
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Date  signed:  August  3, 1995. 
Bruce  Babbitt. 
Secretary  of  the  Interior. 
IFR  Doc.  95-19533  Filed  8-4-95;  8:45  am) 

BILUNQ  CODE  4310-S4-M 


Bureau  of  Land  Management 
[AK-e63-1410-00-P] 

Alaska  Native  Claims  Selection 


In  accordance  with  E)epartmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 


conveyance  under  the  provisions  of  Sec. 
14(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971,  43 
U.S.C.  1601. 1613(a),  will  be  issued  to 
Mary's  Igloo  Native  Corporation  for 
approximately  11,529  acres.  The  lands 
involved  are  in  the  vicinity  of  Mary's 
Igloo,  Alaska. 


Serial  No. 


F-14893-A2  .... 
F-14893-B2  .... 


Approximate  land  description 


T.  3  S.,  R.  30  W.,  K.R.M. 
T.  4  S..  R.  30  W.,  K.R.M. 
T.  2  S.,  R.  29  W.,  K.R.M. 
T.  5  S.,  R.  30  W.,  K.R.M. 


Acreage 


3.093 
2,510 
2.770 
3.156 


A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Nome  Nugget. 
Copies  of  the  decision  may  be  obtained 
by  contacting  the  Alaska  State  Office  of 
the  Bureau  of  Land  Management,  222 
West  Seventh  Avenue,  #13,  Anchorage, 
Alaska  99513-7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government,  or  regional  corporation, 
shall  have  until  September  6, 1995  to 
file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4,  subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Katherine  L.  Flippen, 
Acting  Chief,  Branch  of  Southwest 
Adjudication. 
[FR  Dcx:.  95-19380  Filed  8-t-95;  8:45  am) 

BILUNO  CODE  4310->IA-P 

[CA-068-01  -71 23-00-6592] 

Emergency  Closure  of  Public  L^nds; 
California 

AGENCY:  Bureau  of  Land  Management, 
Department  of  Interior. 
ACTION:  This  notice  shall  amend  the 
original  closure  order,  for  the  Ord 
Mountain  area,  to  optimize  pubfic 
opportunity  for  outdoor  recreation, 
hunting  and  camping  purposes.  This 
amendment  also  cl{irifies  and  further 
defines  the  areas  within  the  closure  area 
available  for  pubUc  camping  and 
parking. 

SUMMARY:  In  accordance  with  title  43, 
Code  of  Federal  Regulations  8341.2, 
notice  is  hereby  given  that  all  lands 
described  below,  administered  by  the 


Bureau  of  Land  Management  (BLM) 
have  been  closed  to  all  motorized 
vehicle  use,  as  amended  herein;  except 
for  BLM  operation  and  maintenance 
vehicles,  law  enforcement  vehicles  and 
other  vehicles  specifically  authorized  by 
an  authorized  officer  of  the  Bureau  of 
Land  Management;  and  except  for  the 
authorized  routes,  as  amended  herein, 
administered  by  the  BLM  which  are 
identified  below,  which  will  be  signed 
open.  This  closure  affects  ALL  of  the 
public  lands,  fi-om  the  powerline  road 
southeast  of  Barstow  (south  of  the  Nebo 
Marine  Base),  east  to  Camprock  road, 
south  to  Northside  road  (Lucerne 
Valley),  bordered  by  State  route  247  to 
the  west. 

Routes 

The  open  routes  of  travel  have  been 
modified  to  optimize  opportunity  for 
outdoor  recreation  purposes.  A  map  of 
the  open  route  network  is  available  from 
the  Bureau  of  Land  Management,  150 
Coolwater  Lane,  Barstow,  CA  92311, 
(619) 255-8760. 

Signing 

Within  the  closure  area,  segments  of 
the  authorized  route  network  will  be 
signed  as  OPEN  ROUTES.  To  reduce 
public  confusion,  routes  closed  by  this 
order  which  appear  on  the  current 
E)esert  Access  Guides  as  open  routes 
will  be  signed  as  CLOSED  ROUTES 
where  they  intersect  with  segments  of 
the  authorized  route  network.  CLOSED 
ROUTE  signs  may  also  be  used  at 
locations  where  use  patterns  show 
considerable  pubUc  confusion.  All 
routes  not  signed  are  to  be  considered 
closed.  Visitors  to  this  area  must  restrict 
their  motor  vehicle  use  to  the 
authorized  route  network. 

Private  Lands 

This  order  is  in  no  way  intended  to 
affect  the  rights  of  private  land  owners, 
or  their  interests  within  the  closure  area, 
with  respect  to  private  lands.  Further, 
this  order  does  not  infer  any  Bureau  of 


Land  Management  jurisdiction  over 
private  lands,  within  the  closure  area. 

Camping 

Camping,  staging  and  parking  is 
prohibited  within  the  Cinnamon  Hills 
habitat  restoration  area.  This  area  has 
been  identified  for  intensive  biological 
restoration.  The  no  camping  zone  is 
clearly  marked  on  the  official  map,  and 
is  located  within  the  area  bounded  by 
Northside  Road,  Camprock  Road,  and 
portions  of  route  OM-10,  route  OM-30 
and  route  OM-7. 

In  the  remainder  of  the  closure  area, 
camping,  parking  and  staging  may  occiu- 
in  a  previously  disturbed  area  within 
fifty  feet  of  the  edge,  of  any  portion  of 
the  authorized  route  network,  upon 
lands  managed  by  the  Bureau  of  Land 
Management.  Use  of  private  lands  for 
this  purpose  requires  land  owner 
permission. 

SUPPLEMENTARY  INFORMATION:  This 
closure,  as  modified  herein,  is  required 
to  mitigate  the  impacts  of  unregulated 
street-legal  and  non-street  legal 
motorized  use  in  a  class  "L"  limited  use 
area  as  designated  in  the  California 
Desert  District  Conservation  Area  Plan 
(1980),  as  amended.  This  area  is 
important  to  wildlife  including  upland 
game  birds,  desert  tortoise  habitat,  and 
the  desert  tortoise,  a  threatened  species 
(Usted  in  1989  as  endangered, 
downgraded  to  threatened  in  1990). 
This  area  is  impacted  by  the 
neighboring  Stoddard  Valley  Off- 
Highway  Vehicle  Area  and  Johnson 
Valley  Off-Highway  Vehicle  Area.  Route 
proliferation  is  occurring  within  the 
area  and  is  impacting  the  habitat  of  the 
desert  tortoise.  This  closure  will  allow 
for  permitted  use,  including  but  not 
limited  to  grazing,  recreation  and 
mining.  This  closure  does  not  affect 
public  access  by  non-motorized  means. 
PENALTIES:  Failure  to  comply  with  this 
closure  is  punishable  by  a  fine  not  to 
exceed  $100,000  andVor  imprisonment 
not  to  exceed  12  months. 
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FOR  FURTHER  INFORMATION  CONTACT:  Area 
Manager  Barstow  (619  255-8700).  Maps 
of  the  closure  will  be  posted  at  Daggett, 
Barstow  and  Lucerne  Valley  Post  Offices 
and  may  also  be  obtained  from  the 
Barstow  Resource  Area,  150  Coolwater 
Lane,  Barstow,  CA  92311. 

Dated;  )uly  31,1995. 
Micbael  DeKeyrel, 

Acting  Area  Manager. 

(FR  Doc.  95-19381  Filed  8-4-95;  8:45  am) 

BILUNG  CODE  4310-40-P 

[CO-933-05-1 320-01;  COC  57831] 

Notice  of  Public  Hearing  and  Request 
for  Comments  on  Environmental 
Assessment,  Maximum  Economic 
Recovery  Report,  and  Fair  Market 
Value;  Application  for  Competitive 
Coal  Lease  COC  57831 ;  Colorado 

AGENCY:  Biueau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  Bureau  of  Land  Management, 
Colorado  State  Office,  Lakewood, 
Colorado,  hereby  gives  notice  that  a 
public  hearing  will  be  held  to  receive 
comments  on  the  environmental 
assessment,  maximum  economic 
recovery,  and  fair  market  value  of 
federal  coal  to  be  offered.  An 
application  for  coal  lease  was  filed  by 
Cyprus  Empire  Corporation  requesting 
the  Bureau  of  Land  f^l^agement  offer 
for  competitive  lease  2,495.09  acres  of 
federal  coal  in  Moffatt  County, 
Colorado. 

DATES:  The  public  hearing  will  be  held 
at  7  p.m.,  August  24,  1995.  Written 
comments  should  be  received  no  later 
than  September  11,  1995. 
ADDRESSES:  The  public  hearing  will  be 
held  in  the  Little  Snake  Resource  Area 
Office,  1280  Industrial  Avenue,  Craig, 
Colorado  81625.  Written  comments 
should  be  addressed  to  the  Bureau  of 
Land  Management,  Little  Snake 
Resource  Area  Office,  at  the  address 
given  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Husband,  Area  Manager,  Little 
Snake  Resource  Area  Office  at  the 
address  above,  or  by  telephone  at  (303) 
824-4441. 

SUPPLEMENTARY  INFORMATK>N:  Bureau  of 
Land  Management,  Colorado  State 
Office,  Lakewood,  Colorado,  hereby 
gives  notice  that  a  public  hearing  will  be 
held  on  August  24, 1995,  at  7  p.m.,  in 
the  Little  Snake  Resource  Area  Office  at 
the  address  given  above. 

An  application  for  coal  lease  was  filed 
by  Cyprus  Empire  Corporation 
requesting  the  Bureau  of  Land 


Management  offer  for  competitive  lease 
federal  coal  in  the  lands  outside 
estabUshed  coal  production  regions 
described  as: 

T.  6  N.,  R.  91  W.,  6th  P.M. 

Sec.  19,  lots  6,  and  7; 

Sec.  30,  5,  6,  and  8; 

Sec.  31.  lot  9. 
T.  6  N.,  R.  92  W.,  6th  P.M. 

Sec.  23,  all; 

Sec.  24,  all; 

Sec.  25,  lots  1,  and  2  and  NVi; 

Sec.  28,  NV2,  SWV4,  and  NV2SEV4. 
containing  2,495.09  acres. 

The  coal  resource  to  be  offered  is 
limited  to  coal  recoverable  by 
undergroimd  mining  methods. 

The  purpose  of  the  hearing  is  to 
obtain  public  comments  on  the 
environmental  assessment  and  on  the 
following  items: 

(1)  The  method  of  mining  to  be 
employed  to  obtain  meiximum  economic 
recovery  of  the  coal, 

(2)  The  impact  that  mining  the  coal  in 
the  proposed  leasehold  may  have  on  the 
area,  and 

(3)  The  methods  of  determining  the 
fair  market  value  of  the  coal  to  be 
offered. 

Written  requests  to  testify  orally  at  the 
August  24, 1995,  pubUc  hearing  should 
be  received  at  the  Little  Snake  Resource 
Area  Office  prior  to  the  close  of  business 
August  24, 1995.  Those  who  indicate 
they  wish  to  testify  when  they  register 
at  the  hearing  may  have  an  opportunity 
if  time  is  available. 

In  addition,  the  public  is  invited  to 
submit  written  comments  concerning 
the  fair  market  value  and  maximimi 
economic  recovery  of  the  coal  resource. 
Public  comments  wrill  be  utilized  in 
establishing  fair  market  value  for  the 
coal  resource  in  the  described  lands. 
Comments  should  address  specific 
factors  related  to  fair  market  value 
including,  but  not  limited  to: 

1.  The  quality  and  quantity  of  the  coal 
resource. 

2.  The  price  that  the  mined  coal 
would  bring  in  the  market  place. 

3.  The  cost  of  producing  the  coal. 

4.  The  interest  rate  at  which 
anticipated  income  streams  would  be 
discounted. 

5.  Depreciation  and  other  accounting 
factors. 

6.  The  mining  method  or  methods 
which  would  achieve  maximum 
economic  recovery  of  the  coal. 

7.  Documented  information  on  the 
terms  and  conditions  of  recent  and 
similar  coal  land  transactions  in  the 
lease  area,  and 

8.  Any  comparable  sales  data  of 
similar  coal  lands. 

Should  any  information  submitted  as 
comments  be  considered  to  be 


proprietary  by  the  commenter,  the 
information  should  be  labeled  as  such 
and  stated  in  the  first  page  of  the 
submission.  Written  comments  on  the 
environmental  assessment,  maximum 
economic  recovery,  and  fair  maricet 
value  should  be  sent  to  the  Little  Snake 
Resource  Area  Office  at  the  above 
address  prior  to  close  of  business  on 
August  24, 1995. 

Substantive  comments,  whether 
written  or  oral,  will  receive  equal 
consideration  prior  to  any  lease  offering. 

The  Draft  Environmental  Assessment 
and  Maximum  Economic  Recovery 
Report  are  available  from  the  Little 
Snake  Resource  Area  Office  upon 
request. 

A  copy  of  the  Draft  Environmental 
Assessment  and  Maximum  Economic 
Recovery  Report,  the  case  file,  and  the 
comments  submitted  by  the  public, 
except  those  portions  identified  as 
proprietary  by  the  commenter  and 
meeting  exemptions  stated  in  the 
Freedom  of  Information  Act,  will  be 
available  for  public  inspection  at  the 
Colorado  State  Office,  2850  Youngfield, 
Lakewood,  Colorado  80215. 

Dated:  August  1.  1995. 
Karen  A.  Purvis, 

Solid  Minerals  Team,  Resource  Services. 
(FR  Doc.  95-19382  Filed  8-4-95;  8:45  am) 
BILUNO  CODE  431(KIB-M 


[OR-043-143(M)5;  QP174;  OR-52098] 

Receipt  of  Application  for  the 
Conveyance  of  Federally-Owned 
Mineral  Interests;  Oregon 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  action  informs  the  public 
of  the  receipt  of  an  application  from  the 
surface  estate  owner  for  the  conveyance 
of  Federally-owned  minerals. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Chappel,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965, 
Portland,  Oregon  97208,  503-952-6170. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  pursuant  to  Section 
209  of  the  Act  of  October  21, 1976,  90 
Stat.  2757,  Harold  Nippert  and  Patricia 
Nippert,  surface  owners,  of  Sandy, 
Oregon,  have  applied  to  purchase  the 
mineral  estate  described  as  follows: 

Willamette  Meridian,  Oregon 

T.  20S.,R.  16E., 

Sec.  26.  SWA: 

Sec.  30,  lots  3  and  4,  EVzSWV*  and  SE'A; 

Sec.  35,  NEV4NEV4,  WV2NEV4  and  NEV4 
NWV4. 
T.  21  S..  R.  16  E., 
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Sec  1,  lots  1,  2,  3,  and  4.  N^/iSEV*  and 
NEV4SWV«; 

Sec  2,  lot  1. 
T.  21  S..  R.  17  E., 

Sec  6,  lots  4  and  5. 

The  areas  described  aggregate  955.81  acres 
in  Deschutes  Ck>unty,  Oregon. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  mineral  interest 
described  above  wiU  be  segregated  to 
the  extent  that  it  will  not  be  open  to 
appropriation  under  the  pubUc  land 
laws  including  the  mining  laws.  The 
segregative  effect  of  the  application 
shall  terminate  either  upon  issuance  of 
a  patent  or  other  docimient  of 
conveyance  of  such  mineral  interests,  or 
upon  rejection  of  the  application,  or  two 
years  from  the  date  of  filing  of  the 
application,  Jtme  15, 1995,  whichever 
occius  first. 

Dated:  July  19. 1995. 
Robert  D.  DeViney,  Jr., 

Acting  Chief.  Branch  of  Realty  and  Records 
Services. 

(FR  Doc.  95-19306  Filed  8  4  05;  8:45  am] 

[CO-866-«5-142(M»| 

Colorado:  Filing  of  Plats  of  Survey 

July  27. 1995. 

The  plats  of  survey  of  the  foUowing 
described  land  are  officially  filed  in  die 
Colorado  State  Office,  Bureau  of  Land 
Management,  Lakewood,  Colorado, 
effective  10  a.m.  on  July  27. 1995. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  north 
botmdary  of  the  Southern  Ute  Indian 
Reservation  (south  boundary  of  the  Ute 
Ceded  Lands),  through  Township  34 
North,  Range  9  West  (South  of  the  Ute 
Line),  New  Mexico  Principal  Meridian, 
Group  849,  Colorado,  was  accepted  June 
6, 1995. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Southern  Ute  Indian  Reservation. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  south  and 
west  boundaries,  and  a  portion  of  the 
subdivisional  lines  of  Township  33 
South,  Range  59  West.  Sixth  Principal 
Meridian,  Group  1086,  Colorado,  was 
accepted  Jvme  8, 1995. 

The  plat  representing  the  dependent 
resiuvey  of  a  portion  of  the 
subdivisional  lines  of  Township  33 
South,  Range  60  West,  Sixth  Principal 
Meridian.  Group  1086,  Colorado,  was 
accepted  Jime  6, 1995. 

These  stuveys  were  executed  to  meet 
certain  administrative  needs  of  the 
Colorado  Department  of  Transportation 
and  of  this  Bureau. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  Survey  No.  261, 


Townsite  of  the  Qty  of  Central,  portions 
of  certain  mineral  claims,  and  the 
metes-and-bounds  survey  of  an  irregular 
lot  line,  in  section  12,  Township  3 
South,  Range  73  West,  Sixth  Principal 
Meridian,  Group  1040,  Colorado,  was 
accepted  June  13, 1995. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

The  supplemental  plat  depicting  the 
aliquot  part  EV<{  of  the  EVt  of  the  NW  Vt 
of  the  NWV4  and  creating  new  lots  3  and 
4  in  the  NW  V4  of  the  NW  V*  of  section 
33,  Township  3  North,  Range  76  West, 
Sixth  Principal  Meridian,  Colorado,  was 
approved  June  5, 1995. 

This  plat  was  created  to  meet  certain 
administrative  needs  of  this  Bureau. 
Darryl  A.  WUson. 

Chief  Cadastral  Surveyor  for  Colorado. 
(FR  Doc.  95-19307  Filed  8-4-95;  8:45  am] 

BUJNO  COM  431»>IB-P 


National  Park  Service 

Estate  of  William  Q.  Helis,  a 
Partnership,  Jean  Lafttte  National 
Historical  Park  and  Preserve,  Barataria 
Preserve  Unit,  Jefferson  Parish, 
Louisiana;  Availability  of  Plan  of 
Operations  and  Environmental 
Assessment,  Pipeline  Removal  and 
Reclamation  and  Abandonment  of 
Pipeline  Easement 

Notice  is  hereby  given  in  accordance 
with  Section  9.52(b)  of  Title  36  of  the 
Code  of  Federal  Regulations  that  the 
National  Park  Service  has  received  bom 
Estate  of  William  G.  Helis,  A 
Partnership  a  Plan  of  Operations  for 
plugging  and  abandonment  of  Canal 
Bank  and  Trust  Co.  No.  1  Well  within 
the  Barataria  Preserve  Unit  of  Jean 
Lafitte  National  Historical  Park  and 
Preserve,  located  within  Jefferson  Parish 
Louisiana. 

The  Plan  of  Operations  and 
Environmental  Assessment  are  available 
for  public  review  and  comment  for  a 
period  of  30  days  from  the  publication 
date  of  this  notice  in  the  office  of  the 
Superintendent,  Jean  Lafitte  National 
Historical  Park  and  Preserve,  365  Canal 
Street,  Suite  3080,  New  Orleans, 
Louisiana  and  wiU  be  sent  upon  request. 

Dated:  July  31, 1995. 
Robert  Belous, 

Superintendent.  Jean  Lafitte,  National 

Historical  Park  and  Preserve. 

[FR  Doc.  95-19310  Filed  8-4-95;  8:45  am] 

BILUNO  CODE  4310-70-M 


Revision  of  Commercial  Use  License 
Program  to  Incidental  Business  Permit 
Program 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  and  public  comment  on 
change  from  Commercial  Use  License 
Program  to  Incidental  Business  Permit 
Program. 

SUMMARY:  The  National  Park  Service  has 
revised  and  updated  the  Commercial 
Use  License  Program  that  permits 
certain  business  operators  to  utilize 
National  Park  Service  land.  This 
program  has  been  renamed  "Incidental 
Business  Permit  Program"  and  is 
incorporated  under  the  Special  Use 
Permitting  system.  These  operators  are 
not  concessioners  and  are  not  under  the 
purview  of  Pub.  L.  89-249.  The  new 
procedures  will  rescind  Chapter  13  of 
NPS-48  ("The  Concessions  Guideline") 
and  corresponding  sections  of  NPS-53 
("Special  Park  Uses  Guideline") 
effective  as  of  the  date  of  this 
publication. 

The  Commercial  Use  License  Program 
in  effect  since  1981  has  been  used  to 
license  certain  business  operators 
utilizing  areas  of  the  National  Park 
System.  Established  criteria  insured  that 
these  operators  did  not  fall  imder  the 
piu^ew  of  Pub.  L.  89-249  and  did  not 
enjoy  the  privileges  granted  to 
concessioners  authorized  to  operate  on 
park  land.  ^ 

The  National  Park  Service  established 
a  workgroup  to  study  and  evaluate  the 
Commercial  Use  License  program  in  the 
national  parks.  As  a  result  of  the 
findings  of  that  workgroup,  it  was 
determined  that  following  revisions 
were  necessary  to  insure  consistency  in 
the  program. 

1.  Incidental  Biisiness  operations  will 
be  evaluated  by  specific  criteria,  and 
authorized  under  the  proper  authorizing 
dociunent. 

2.  Incidental  Business  operators  will 
be  required  as  a  condition  of  the  permit 
to  provide  visitor  and  revenue 
information  to  the  parks. 

3.  Provisions  of  the  permit  will  insiue 
better  resoiuce  and  visitor  protection. 

4.  Parks  will  be  permitted  to  utilize 
cost  recovery  procedures  in  monitoring 
and  administering  the  program. 

5.  The  program  will  be  evaluated 
annually  by  a  peer  board  of  critique  to 
provide  consistency  in  the  program  and 
insure  that  the  program  remains 
functional. 

The  procedures  will  function  as  an 
internal  staff  manual  andnotice  of  this 
revision  is  not  required  to  be  published 
in  the  Federal  Register  nor  is  public 
comment  on  it  required  to  be  sought. 
However,  to  assure  that  the  view  of  all 
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interested  parties  is  considered,  public 
comment  is  requested,  and  the  National 
Park  Service  will  consider  all  conunents 
received  and  make  appropriate 
amendments  if  public  comments  so 
warrant. 

DATES:  Comments  must  be  received  on 
or  before  September  6, 1995. 

At)ORESSES:  Comments  should  be 
directed  to  Robert  K.  Yearout,  Chief, 
Concessions  Division,  National  Park 
Service,  P.O.  Box  37127,  Washington, 
D.C.  20013-7127. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laiuie  Shaffer,  Contract  Analyst, 
Contract  Branch,  Concessions  Division, 
National  Park  Service,  P.O.  Box  37127, 
Washington,  D.C.  20013-7127.  Copies  of 
the  proposed  guidelines  are  available  on 
request. 

Roger  G.  Kennedy, 

Director. 

(FR  Doc.  95-19309  Filed  8-4-95;  8:45  am] 

BKXING  CODE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32433] 

Chicago  and  North  Western 
Transportation  Company — 
Construction  and  Operation 
Exemption — City  of  Superior,  Douglas 
County,  Wl 

AQENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

summary:  Under  49  U.S.C.  10505,  the 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
10901  Chicago  and  North  Western 
Railway  Company's  (CNW)  construction 
and  operation  of  a  2,900-foot  line  of 
railroad,  subject  to  conditions  to 
mitigate  environmental  effects.  The 
proposed  line,  located  in  the  City  of 
Superior,  Douglas  County,  WI,  will 
cxinnect  CNW's  Superior  rail  yard  to  a 
transloading  coal  dock  owned  by 
Midwest  Energy  Resources  Company  on 
Lake  Superior.  By  decision  served  May 
11, 1994  (published  May  12,  1994.  at  59 
FR  24710),  the  Commission 
conditionally  exempted  only 
construction  of  the  line,  subject  to 
completion  of  environmental  review 
and  a  further  decision.  The 
environmental  analysis  is  now 
completed. 

DATES:  This  exemption  is  effective  on 
August  7, 1995,  subject  to  the  condition 
that  CNW  comply  with  the 
enviromnental  mitigation  measiues 
adopted  in  the  decision  regarding 


construction  and  operation  of  the 
involved  rail  line.  Petitions  to  reopen 
must  be  filed  by  August  28,  1995. 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32433  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission,  1201 
Constitution  Avenue  NW.,  Washington, 
DC  20423;  and  (2)  Petitioner's 
representative:  Stuart  F.  Gassner,  One 
North  Western  Center,  Chicago,  IL 
60606. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 
(TDD  for  the  hearing  impaired:  (202J 
927-5721.) 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  vmte  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Interstate  Conunerce 
Commission  Building,  1201 
Constitution  Avenue  NW.,  Room  2229, 
Washington,  DC  20423.  Telephone: 
(202)  289-^537/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.) 

Decided:  July  24, 1995. 

By  the  Conunission,  Chairman  Morgan. 
Vice  Chairman  Owen,  and  Commissioners 
Simmons  and  McDonald. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  95-19368  Filed  8-4-95:  8:45  am] 
BILUNG  COOe  703fr-«1-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

United  States  v.  Interstate  Batteries 
Corp.  and  Continental  Bailing  Co.; 
Proposed  Final  Judgment  and 
Competitive  Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b)-(h),  that  a  proposed 
Final  Consent  Judgment,  Stipulation, 
and  Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  Northern  District 
of  Illinois,  Eastern  Division  in  a  civil 
antitrust  case.  United  States  v.  Interstate 
Bakeries  Corp.  and  Continental  Baking 
Co.,  Civ.  No.  95  C  4194. 

On  July  20, 1995,  the  United  States 
filed  a  Complaint  seeking  to  enjoin  a 
transaction  by  which  Interstate  agreed  to 
acquire  Continental.  Continental  and 
Interstate  are  the  country's  first  and 
third  largest  wholesale  commercial 
bakers  and  producers  of  white  pan 
bread  ("plain  old  white  bread").  The 
Complaint  alleged  that  the  proposed 
acquisition  would  substantially  lessen 


competition  in  the  sale  of  white  pan 
bread  in  five  markets  (Chicago, 
Milwaukee,  central  Illinois  (Springfield, 
Peoria,  Champaign/Urbana),  San  Diego, 
and  Los  Angeles)  in  violation  of  section 
7  of  the  Clayton  Act,  15  U.S.C.  18. 

The  proposed  Final  Judgment  requires 
defendants  to  divest  such  brand  names 
and  possibly  other  assets  as  are 
necessary  to  create  a  new  competitor  in 
the  sale  of  white  pan  bread  in  each  of 
the  five  markets.  U  the  required 
divestitures  are  not  accomplished 
within  nine  months,  the  Court  vdll 
appoint  a  trustee  to  complete  the  sales. 
The  Hold  Separate  Stipulation  and 
Order  is  intended  to  facilitate  the 
divestitvires  by  requiring  defendants  to 
hold  separate  and  maintain  certain 
products  and  plans  as  economically 
viable  assets  pending  possible 
divestiture.  A  Competitive  Impact 
Statement  filed  by  the  United  States 
describes  the  Complaint,  the  proposed 
Final  Judgment,  and  remedies  available 
to  private  fitigants. 

The  public  is  invited  to  comment  to 
the  Justice  Department  and  to  the  Court. 
Conunents  should  be  addressed  to 
Anthony  V.  Nanni,  Chief,  Litigation  I 
Section,  U.S.  Department  of  Justice, 
Antitrust  Division,  1401  H  SXieel  NW., 
Room  4000,  Washington,  DC  20530 
(telephone:  (202)  307-0207).  Conunents 
must  be  received  within  sixty  days. 

Copies  of  the  Complaint,  Hold 
Separate  Stipulation  and  Order, 
proposed  Final  Judgment,  and 
Competitive  Impact  Statement  are 
available  for  inspection  in  Room  207  of 
the  U.S.Department  of  Justice,  Antitrust 
Division,  325  7th  Street,  NW., 
Washington,  DC  20530  (telephone:  (202) 
514-2841),  and  at  the  office  of  the  Clerk 
of  the  United  States  District  Court  for 
the  Northern  District  of  Illinois,  Eastern 
Division,  219  S.  Dearborn,  20th  Floor, 
Chicago,  IlUnois,  60604.  Copies  of  these 
materials  may  be  obtained  upon  request 
and  payment  of  a  copying  fee. 
Constance  K.  Robinson, 
Director  of  Operations. 
Civil  Action  No.:  95C  4194 
Filed:  7/20/95 
Judge  Manning 

Hold  Separate  Stipulation  and  Order 

It  is  hereby  stipulated  and  agreed  by 
and  between  the  undersigned  parties, 
subject  to  approval  and  entry  by  the 
Court,  that: 

I.  Definitions 

As  used  in  this  Stipulation  and  Order: 
A.  "Associated  Assets"  means: 
(1)  All  labels  used  on  White  Pan 
Bread  in  the  Relevant  Territories; 
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(2)  All  land,  buildings,  fixtures, 
machinery  and  equipment  related  to  the 
plant; 

(3)  All  trucks  and  other  vehicles, 
depots  or  warehouses,  and  thrift  stores 
utilized  by  defendants  in  the 
distribution  of  White  Pan  Bread  in  the 
Relevant  Territories;  and 

(4)  AH  route  books,  customer  lists, 
and  other  records  used  in  the 
defendants'  day-to-distribution  of  White 
Pan  Bread  in  the  Relevant  Terrorities. 

B.  "Label"  means  all  legal  rights 
associated  with  a  brand's  trademarks, 
trade  names,  copyrights,  designs,  and 
trade  dress,  the  brand's  trade  secrets;  the 
brand's  production  knowhow, 
including,  but  not  limited  to,  recipes 
and  formulas  used  to  produce  bread 
sold  under  the  label;  and  packagaging, 
marketing  and  distribution  knowhow 
and  documentation,  such  as  customer 
lists  and  route  maps,  associated  with  the 
brand. 

C.  "Continental"  means  Continental 
Baking  Company,  each  division  or 
subsidiary  thereof,  and  each  officer, 
director,  employee,  attorney,  agent, 
successor  or  assignee,  or  other  person 
acting  for  or  on  behalf  of  any  of  them. 

D.  "Interstate"  means  Interstate 
Bakeries  Corporation,  each  division  or 
subsidiary  thereof,  and  each  officer, 
director,  employee,  attorney,  agent, 
successor  or  assignee,  or  other  person 
acting  for  or  on  behalf  of  any  of  them. 

E.  "Interstate's  Chicago  Plant"  means 
the  Interstate  bread  production  facility 
located  in  Chicago,  Illinois  and  its 
Associated  Assets. 

F.  "Interstate's  Southern  California 
Plant"  means  the  Interstate  bread 
production  facility  located  in  Glendale, 
Cahfomia  and  its  Associated  Assets. 

G.  "Interstate's  Central  Illinois  Plants" 
means  the  Interstate  bread  production 
facility  located  in  Decatiu,  Illinois  and 
the  Interstate  bread  production  facility 
located  in  Peoria,  Illinois  and  their 
Associated  Assets. 

H.  "Continental's  Chicago  Plant" 
means  the  Continental  bread  production 
facility  located  in  Hodgkins,  Illinois  and 
its  Associated  Assets. 

I.  "Continentars  Southern  California 
Plant"  means  the  Continental  bread 
production  faciUty  located  in  Pomona, 
Cahfomia  and  its  Associated  Assets. 

J.  "Eastern  Wisconsin  Territory" 
means  Adams,  Brown,  Caliunet, 
Columbia,  Dane,  Dodge,  Door,  Fond  du 
Lac,  Forest,  Florence,  Green,  Green 
Lake,  Jefferson,  Kenosha,  Kewaimee, 
Langlade,  Manitowoc,  Marinette, 
Marquette,  Menominee,  Milwaukee, 
Oconto,  Outagamie,  Ozaukee,  Portage, 
Racine,  Rock,  Shawano,  Sheboygan, 
Walworth,  Washington,  Waukesha, 


Waupaca,  Waushara,  and  Winnebago 
counties  in  the  state  of  Wisconsin. 

K.  "Chicago  Territory"  means  Boone, 
Cook,  DeKalb,  Du  Page,  Grundy, 
JoDaviess,  Kane,  Kankakee,  Kendall, 
Lake,  Lee,  McHenry,  Ogle,  Stephenson, 
Will,  and  Winnebago  counties  in  the 
state  of  Illinois,  and  Lake  and  Porter 
counties  in  the  state  of  Indiana. 

L.  "Central  Illinois  Territory"  means 
Adams,  Bond,  Brown,  Bureau,  Calhoun, 
Carroll,  Cass,  Champaign,  Christian, 
Clark,  Clay,  Clinton,  Coles,  Crawford, 
Cumberland,  De  Witt,  Douglas,  Edgar, 
Edwards,  Effingham,  Fayette,  Ford, 
Fulton,  Greene,  Hancock,  Henderson, 
Henry,  Iroquois,  Jasper.  Jersey,  Knox,  La 
Salle,  Lawrence,  Livingston,  Logan, 
Macon,  Macoupin,  Madison,  Marion, 
Marshall,  Mason,  McDonough,  McLean, 
Menard.  Mercer,  Montgomery,  Morgan, 
Moultrie,  Peoria,  Piatt,  Pike,  Putnam, 
Richland,  Rock  Island,  Sangamon, 
Schuyler,  Scott,  Shelby,  Stark,  Tazewell, 
VermiUon,  Wabash,  Warren,  Wayne, 
Whiteside,  and  Woodford  counties  in 
the  state  of  Illinois. 

M.  "Southern  CaUfomia  Territory" 
means  Imperial,  Los  Angeles,  Orange, 
Riverside,  San  Bemadino,  and  San 
Diego  counties  in  the  state  of  California. 

N.  "Relevant  Territories"  means  the 
Chicago,  Eastern  Wisconsin,  Southern 
CaUfomia,  and  Central  Illinois 
Territories. 

O.  "White  Pan  Bread"  means  white 
bread  baked  in  a  pan  but  shall  not 
include  hamburger  and  hot  dog  bims,  or 
variety  breads  such  as  French  bread  and 
Italian  bread. 

n.  ObjectiTes 

The  Final  Judgment  filed  in  this  case 
is  meant  to  ensure  defendants'  prompt 
divestitures  for  the  purpose  of 
establishing  viable  competitors  in  the 
sale  of  White  Pan  Bread  to  remedy  the 
anticompetitive  effects  that  the  United 
States  alleges  would  otherwise  result 
from  the  acquisition  of  Continental  by 
Interstate.  This  Hold  Separate 
Stipulation  and  Order  ensures,  prior  to 
such  divestitures,  that  certain  Interstate 
and  Continental  labels,  plants  and 
marketing  and  sales  operations  that 
compete  in  the  Relevant  Territories  are 
maintained  as  independent, 
economically  viable,  ongoing  business    . 
concems,  and  that  competition  is 
maintained  during  the  pendency  of  the 
divestitures. 

ni.  Hold  Separate  Provisions 

Until  the  divestitures  required  by  the 
Final  Judgment  have  been 
accompUshed: 

A.  Defendants  shall  preserve, 
maintain,  and  continue  to  operate 
Continental's  Chicago  and  Southern 


California  Plants  as  independent 
competitors  with  management  and 
operations  held  entirely  separate, 
distinct  and  apart  fi-om  those  of 
Interstate.  Defendants  shall  not 
coordinate  the  production,  marketing  or 
terms  of  sale  of  Continental's  bread 
products  with  Interstate's  bread 
products  in  the  Relevant  Territories. 
Within  thirty  (30)  days  of  the  entering 
of  this  Order,  defendants  shall  inform 
plaintiff  of  steps  taken  to  comply  with 
this  provision. 

B.  Defendants  shall  take  all  steps 
necessary  to  ensm-e  that  Interstate's 
Chicago,  Southern  California  and 
Central  Illinois  Plants  and  Continental's 
Chicago  and  Southem  California  Plants 
will  be  maintained  as  economically 
viable,  ongoing  business  concems. 
Defendants  shall  use  all  reasonable 
efforts  to  maintain  and  increase  the 
sales  of  Interstate's  and  Continental's 
White  Pan  Bread  and  other  bread    , 
products  in  the  Relevant  Territories  and 
otherwise  maintain  these  businesses  as 
active  competitors  in  the  Relevant 
Territories. 

C.  Defendants  shall  provide  capital 
and  provide  and  maintain  sufficient 
working  capital  to  maintain  Interstate's 
Chicago,  Southem  Califomia,  and 
Central  Ilhnois  Plants  and  Continental's 
Chicago  and  Southem  Califomia  Plants 
as  economically  viable,  ongoing 
businesses,  consistent  with  the 
requirements  of  Sections  III(A)  and  (B). 

D.  Defendants  shall  not  sell,  lease, 
assign,  transfer  or  otherwise  dispose  of, 
or  pledge  as  collateral  for  loans,  assets 
that  may  be  required  to  be  divested 
pursuant  to  the  Final  Judgment. 

E.  Defendants  shall  preserve  the  assets 
that  may  be  required  to  be  divested 
pursuant  to  the  Final  Judgment  in  a 
state  of  repair  equal  to  their  state  of 
repair  as  of  the  date  of  this  Hold 
Separate  Stipulation  and  Order, 
ordinary  wear  and  tear  excepted. 

F.  Defendant  shall  maintain,  in 
accordance  with  sound  accounting 
principles,  separate,  accurate  and 
complete  financial  ledgers,  books  and 
records  that  report  on  a  periodic  basis, 
such  as  every  four  weeks  or  every 
month,  consistent  with  past  practices, 
the  assets,  liabilities,  expenses,  revenues 
and  income  of  Interstate's  Chicago, 
Southem  CaUfomia  and  Central  Illinois 
Plants  and  Continental's  Chicago  and 
Southem  CaUfomia  Plants. 

G.  The  production,  pricing  and 
promotional  plans  specific  to 
Interstate's  Chicago,  Southem 
CaUfomia,  or  Central  Illinois  Plants  will 
not  be  transferred  or  otherwise  made 
available  to  persons  having  direct  sales 
or  markeUng  responsibility  for 
Continental's  marketing  and  sales  of 
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White  Pan  Bread  in  any  Relevant 
Territory;  and  the  production,  pricing 
and  promotional  plans  specific  to 
Continental's  Chicago  or  Southem 
Califomia  Plants,  or  to  Continental's 
marketing  and  sales  of  White  Pan  Bread 
in  any  Relevant  Territory,  will  not  be 
transferred  or  otherwise  made  available 
to  persons  having  direct  sales  or 
marketing  responsibility  for  Interstate's 
marketing  and  sales  ofWhite  Pan  Bread 
in  any  Relevant  Territory,  imless  needed 
to  comply  with  other  provisions  of  this 
Order. 

H.  Except  in  the  ordinary  course  of 
business,  or  as  is  otherwise  consistent 
with  the  requirements  of  Sections  III(A) 
and  (B),  defendants  shall  not  transfer  or 
terminate,  or  alter  any  current 
employment  or  salary  agreements  for, 
any  executive-level  management,  sales, 
marketing,  or  engineering  personnel  of 
Interstate's  Chicago,  Southem 
CaUfomia,  or  Central  Illinois  Plants  or 
Continental's  Chicago  or  Southem 
CaUfomia  Plants. 

I.  Defendants  shall  not  in  anyway 
inhibit  the  ability  of  any  licensee  or 
piuchaser  under  the  Final  Judgment 
from  hiring  any  person  currently  an 
employee  of  defendants'  at  any  plant 
that  may  be  divested  pursuant  to  the 
Final  Judgment. 

J.  Defendants  shall  take  no  action  that 
would  interfere  with  the  ability  of  any 
trustee  appointed  pursuant  to  the  Final 
Judgment  to  complete  the  divesture 
pursuant  to  the  Final  Judgment  to  a 
suitable  purchaser  or  purchasers. 

K.  This  Hold  Separate  Stipulation  and 
Order  shall  remain  in  effect  as  to  each 
Relevant  Territory  pending 
consummation  of  the  divestituires 
contemplated  by  the  proposed  Final 
Judgment  as  to  that  Relevant  Territory, 
or  until  further  Order  of  the  Court. 

Respectfully  submitted. 
Dated: 


For  Plaintiff  United  States  of  America: 
Anne  K.  Bingaman, 
Assistant  Attorney  General. 
Arnold  C.  Celnicker 
Lawrence  R.  Fullerton 
Charles  R.  Schwidde 
Charles  Biggie 
Anthony  Harris 
Illinois  Bar  »01 1337 13 
Constance  K.  Robinson 
Evangelina  Almirantearena 
Anthony  V.  Nanni 
Maurice  Stucke 
Willie  L.  Hudgins 

Attorneys,  U.S.  Department  of  Justice 

Antitrust  Division. 

James  B.  Bums, 

U.S.  Attorney.  N.D.  Illinois. 

For  Defendant  Interstate  Bakeries 
Corporation 
Terry  M.  Grimm 

For  Defendant  Continental  Baking 
Company 
Jay  W.  Brown 

It  is  so  ordered  this  20th  day  of  July,  1995. 
Blanche  M.  Manning, 
United  States  District  Court  Judge. 

Stipulation 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

1.  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  Northern 
District  of  Illinois. 

2.  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procediues  and 
Penalties  Act  (15  U.S.C.  16  (b)-{h)),  and 
without  further  notice  to  any  party  or 
other  proceedings,  provided  that 
plaintiff  has  not  withdrawn  its  consent, 
which  it  may  do  at  any  time  before  the 
entry  of  the  proposed  Final  Judgment  by 
serving  notice  thereof  on  the  defendants 
and  by  filing  that  notice  with  the  Court. 

3.  The  parties  shall  abide  by  and 
comply  with  the  provisions  of  the 
proposed  Final  Judgment  pending  entry 
of  the  Final  Judgment,  and  shall,  from 
the  date  of  the  filing  of  this  Stipulation, 
comply  with  all  the  terms  and 
provisions  thereof  as  though  the  same 
were  in  full  force  and  effect  as  an  order 
of  the  Cotul. 

4.  The  parties  shall  abide  by  and 
comply  vfith  the  provisions  of  the  Hold 
Separate  Stipulation  and  Order  pending 
entry  of  the  Hold  Separate  Stipulation 
and  Order,  and  shall,  from  the  date  of 
the  filing  of  this  Stipulation,  comply 


with  all  the  terms  and  provisions 
thereof  as  though  the  same  were  in  full 
force  and  effect  as  an  order  of  the  Court. 
5.  In  the  event  plaintiff  vdthdraws  its 
consent  or  if  the  proposed  Final 
Judgment  is  not  entered  pursuant  to  this 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatever  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  any 
other  proceeding. 

Dated: 

Respectfully  submitted. 

For  Plaintiff  United  States  of  America 
Anne  K.  Bingaman, 
Assistant  Attorney  General. 
Arnold  C.  Celnicker 
Lawrence  R.  Fullerton 
Charles  R.  Schwidde 
Charles  Biggie 
Anthony  HSrris 
Illinois  Bar  Wl  13371 3 
Constance  K.  Robinson 
Evangelina  Almirantearena 
Anthony  V.  Nanni 
Maurice  Stucke 
Willie  L.  Hudgins 

Attorneys,  U.S.  Department  of  Justice, 
Antitrust  Division. 
James  B.  Bums, 
U.S.  Attorney,  N.D.  Illinois. 

For  Defendant  Interstate  Bakeries 
Corporation 
Terry  M.  Grimm 

For  Defendant  Continental  Baking 
Company 
Jay  W.  Brown 

So  Ordered. 
United  States  District  Judge 
Final  Judgment 

WHEREAS,  plainUff,  United  States  of 
America,  having  filed  its  Complaint 
herein  on  July  20,  1995,  and  plaintiff 
and  defendants,  by  their  respective 
attorneys,  having  consented  to  the  entry 
of  this  Final  Judgment  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  without  this  Final  Judgment 
constituting  any  evidence  against  or  an 
admission  by  any  party  with  respect  to 
any  issue  of  law  or  fact  herein; 

AND  WHEREAS,  defendants  have 
agreed  to  be  bound  by  the  provisions  of 
this  Final  Judgment  pending  its 
approval  by  the  Court; 

AND  WHEREAS,  prompt  and  certain 
divestiture  of  certain  rights  or  assets  and 
prompt  implementation  of  the  Hold 
Separate  Stipulation  And  Order  to 
assure  that  competition  is  not 
substantially  lessened  are  the  essence  of 
this  agreement; 

AND  WHEREAS,  the  parties  intend  to 
require  defendants  to  make  certain 
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divestitures  for  the  purpose  of 
establishing  viable  competitors  in  the 
sale  of  White  Pan  Bread; 

AND  WHEREAS,  defendants  have 
represented  to  plaintiff  that  the 
divestitures  required  below  can  and  will 
be  made  and  that  defendants  will  later 
raise  no  claims  of  hardship  or  difficulty 
as  ground  for  asking  the  Court  to  modify 
any  of  the  divestiture  provisions 
contained  below; 

NOW,  THEREFORE,  before  the  taking 
of  any  testimony,  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby  ORDERED, 
ADJUDGED.  AND  DECREED  as  follows: 

I.  Jurisdiction 

This  Court  has  jurisdiction  over  each 
of  the  parties  hereto  and  the  subject 
matter  of  this  action.  The  Complaint 
states  a  claim  upon  which  relief  may  be 
granted  against  the  defendants  under 
section  7  of  the  Clayton  Act,  as 
amended  (15  U.S.C.  18). 

n.  Definitions 

As  used  in  this  Final  Judgment: 

A.  "Interstate"  means  defendant 
Interstate  Bakeries  Corporation,  a 
Delaware  corporation  with  its 
headquarters  in  Kansas  City,  Missouri, 
and  includes  its  successors  and  assigns, 
and  its  subsidiaries,  directors,  officers, 
managers,  agents,  and  employees. 

B.  "Continental"  means  defendant 
Continental  Baking  Company,  a 
Delaware  corporation  with  its 
headquarters  in  St.  Loms,  Missoiui,  and 
includes  its  successors  and  assigns,  and 
its  subsidiaries,  directors,  officers, 
managers,  agents,  and  employees. 

C.  "Bread  Assets"  means: 

(1)  Either  the  Mrs.  Karl's  Label  or  the 
Wonder  Label  for  all  bread  products 
except  White  Pan  Bread  in  fiie  Eastern 
Wisconsin  Territory; 

(2)  Either  the  Butternut  Label  or  the 
Wonder  Label  for  all  bread  products 
except  White  Pan  Bread  in  the  Chicago 
Territory; 

(3)  Either  the  Butternut  Label  or  the 
Simbeam  Label  or  the  Wonder  Label  for 
all  bread  products  except  White  Pan 
Bread  in  \he  Central  Illinois  Territory; 

(4)  Either  the  Weber's  Label  or  the 
Wonder  Label  for  all  bread  products 
except  White  Pan  Bread  in  the  Southern 
Cahfomia  Territory; 

(5)  Either  the  Interstate  plant  located 
in  Chicago,  Illinois  or  the  Continental 
plant  located  in  Hodgkins,  Illinois; 

(6)  Either  the  Interstate  plant  located 
in  Glendale,  Cahfomia  or  the 
Continental  plant  located  in  Pomona, 
Cahfomia; 

(7)  Either  the  Interstate  plant  located 
in  Decatur,  Illinois  or  the  Interstate 
plant  located  in  Peoria,  IlUnois; 


(8)  AU  land,  buildings,  fixtures, 
machinery  and  equipment  related  to  the 
above  plants; 

(9)  All  trucks  and  other  vehicles, 
depots  or  warehouses,  and  thrift  stores 
utilized  by  defendants  in  the 
distribution  of  bread  products  under  the 
Relevant  Labels  in  the  Relevant 
Territories;  and 

(10)  All  route  books,  customer  lists, 
and  other  records  used  in  the 
defendants'  day-to-day  distribution  of 
bread  products  under  the  Relevant 
Labels  in  the  Relevant  Territories. 

D.  "Label"  means  all  legal  rights 
associated  with  a  brand's  trademarks, 
trade  names,  copyrights,  designs,  and 
trade  dress;  the  brand's  trade  secrets;  the 
brand's  production  knowhow, 
including,  but  not  limited  to,  recipes 
and  formulas  used  to  produce  bread 
sold  under  the  brand;  and  packaging, 
marketing  and  distribution  know  how 
and  documentation,  such  as  customer 
lists  and  route  maps,  associated  with  the 
brand. 

E.  "Eastern  Wisconsin  Territory" 
means  Adams,  Brown,  Calumet, 
Coliunbia,  Dane,  Dodge,  Door,  Fond  du 
Lac,  Forest,  Florence,  Green,  Green 
Lake,  Jefferson,  Kenosha,  Kewaimee, 
Langlade,  Manitowoc.  Marinette, 
Marquette,  Menominee,  Milwaukee, 
Oconto,  Outagamie,  Ozaukee,  Portage, 
Racine,  Rock,  Shawano,  Sheboygan, 
Walworth,  Washington,  Waukesha, 
Waupaca,  Waushara,  and  Winnebago 
counties  in  the  state  of  Wisconsin. 

F.  "Chicago  Territory"  means  Boorie, 
Cook.  DeKalb,  Du  Page,  Grundy, 
JoDaviess,  Kane.  KanJtakee.  Kendall, 
Lake,  Lee,  McHenry.  Ogle,  Stephenson, 
Will,  and  Winnebago  counties  in  the 
state  of  Illinois,  and  Lake  and  Porter 
coimties  in  the  state  of  Indiana. 

G.  "Central  Illinois  Territory"  means 
Adams,  Bond,  Brown,  Buireau,  Calhoun, 
Carroll,  Cass,  Champaign,  Christian, 
Clark.  Clay.  Clinton.  Coles.  Crawford. 
Ciunberland.  De  Witt,  Douglas,  Edgar, 
Edwards,  Effingham,  Fayette,  Ford, 
Fulton,  Greene,  Hancock,  Henderson, 
Henry,  Iroquois,  Jasper,  Jersey,  Knox,  La 
Salle.  Lawrence,  Livingston,  Logan, 
Macon,  Macoupin.  Madison,  Marion, 
Marshall,  Mason,  McDonough,  McLean, 
Menard.  Mercer.  Montgomery,  Morgan. 
Moultrie,  Peoria,  Piatt.  Pike,  Putnam, 
Richland,  Rock  Island,  Sangamon, 
Schuyler,  Scott,  Shelby,  Stark.  Tazewell. 
Vermihon.  Wabash,  Warren,  Wayne, 
Whiteside,  and  Woodford  counties  in 
the  state  of  Ilhnois. 

H.  "Southern  Cahfomia  Territory" 
means  Imperial,  Los  Angeles,  Orange, 
Riverside,  San  Bemadino,  and  San 
Diego  counties  in  the  state  of  Cahfomia. 

I.  "Relevant  Labels"  means: 


(1)  Either  the  Mrs.  Karl's  Label  or  the 
Wonder  Label  for  White  Pan  Bread  in 
the  Eastem  Wisconsin  Territory; 

(2)  Either  the  Butternut  Label  or  the 
Wonder  Label  for  White  Pan  Bread  in 
the  Chicago  Territory; 

(3)  Either  the  Butternut  Label  or  the 
Sunbeam  Label  or  the  Wonder  Label  for 
White  Pan  Bread  in  the  Central  Illinois 
Territory;  and 

(4)  Either  the  Weber's  Label  or  the 
Wonder  Label  for  White  Pan  Bread  in 
the  Southem  Cahfomia  Territory. 

J.  "Relevant  Territories"  means  the 
Chicago  Territory,  the  Eastem 
Wisconsin  Territory,  the  Central  IlUnois 
Territory  and  the  Southem  Cahfomia 
Territory. 

K.  "White  Pan  Bread"  means  white 
bread  baked  in  a  pan  but  shall  not 
include  hamburger  and  hot  dog  bims,  or 
variety  breads  such  as  French  bread  and 
Italiem  bread. 

m.  Applicability 

A.  The  provisions  of  this  Final 
Judgment  apply  to  the  defendants,  their 
successors  and  assigns,  their 
subsidiaries,  directors,  officers, 
managers,  agents,  and  employees,  and 
all  other  persons  in  active  concert  or 
participation  with  any  of  them  who 
shall  have  received  actual  notice  of  this 
Final  Judgment  by  personal  service  or 
otherwise. 

B.  Defendants  shall  require,  as  a 
condition  of  the  sale  or  other 
disposition  of  all  or  substantially  all  of 
the  Relevant  Labels  and  the  Bread 
Assets,  that  the  acquiring  party  or 
parties  agree  to  be  bound  by  the 
provisions  of  this  Final  Judgment 

C.  Nothing  contained  in  mis  Final 
Judgment  is  or  has  been  created  for  the 
benefit  of  any  third  party,  and  nothing 
herein  shall  be  construed  to  provide  any 
rights  to  any  third  party. 

D.  The  provisions  of  Section  IV 
through  VIII  of  this  Final  Judgment  shall 
not  be  effective  until  the  consummation 
of  the  acquisition  of  Continental  by 
Interstate. 

IV.  Divestiture 

A.  Defendants  are  hereby  ordered  and 
directed,  within  nine  (9)  months  of 
entry  of  this  Final  Judgment,  to  grant  to 
one  or  more  purchasers  a  perpetual, 
royalty-free,  assignable,  transferable, 
exclusive  Ucense  to  use  the  Relevant 
Labels  to  produce  (or  have  produced  for 
it)  and  sell  White  Pan  Bread  in  the 
Relevant  Territories,  together  with  such 
Bread  Assets  as  are  reasonably 
necessary  in  order  for  the  acquirer  of 
each  Relevant  Label  to  sell  White  Pan 
Bread  under  each  respective  Relevant 
Label  at  a  level  substantially  equivalent 
to  the  average  level  of  White  Pan  Bread 
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liales  of  each  respective  Relevant  Label 
m  each  Relevant  Territory  over  the 
preceding  year,  and  otherwise  to  remain 
a  viable  competitor  in  the  White  Pan 
Bread  market  in  each  Relevant  Territory. 
i3efendants  shall  cease  using  a  Relevant 
).^bel  within  five  (5)  days  of  when  a 
iiurchaser  commences  its  use. 

B.  Defendants  agree  to  take  all 
i-easonable  steps  to  accomplish  quickly 
said  divestiture.  Plaintiff  may,  in  its  sole 
discretion,  extend  the  time  period  for 
divestiture  for  an  additional  period  of 
time  not  to  exceed  two  months. 

C.  In  accompUshing  the  divestiture 
'jrdered  by  this  Final  Judgment,  the 
defendants  promptly  shall  make  known, 
by  usual  and  customary  means,  the 
availabiUty  of  the  Relevant  Labels.  The 
defendants  shall  provide  any  person 
making  an  inquiry  regarding  a  possible 
purchase  with  a  copy  of  the  Final 
Judgment.  The  defendants  shall  also 
offer  to  furnish  to  all  bona  fide 
prospective  purchasers,  subject  to 
customary  confidentiahty  assurances, 
all  reasonably  necessary  information 
regarding  the  Relevant  Labels,  except 
such  information  subject  to  attorney- 
client  privilege  or  attorney  work 
product  privilege.  Defendants  shall 
provide  such  information  to  the  plaintiff 
at  the  same  time  that  such  information 
is  made  available  to  any  other  person. 
Defendants  shall  permit  prospective 
purchasers  of  the  Relevant  Labels  to 
have  access  to  personnel  and  to  make 
such  inspection  of  physical  facilities 
and  any  and  all  financial,  operational, 
or  other  documents  and  information  as 
may  be  relevant  to  the  divestiture 
required  by  this  Final  Judgment. 

D.  Unless  the  plaintiff  otherwise 
consents,  divestiture  under  Section 
rV(A),  or  by  the  trustee  appointed 
pursuant  to  Section  V,  shall  include 
such  Bread  Assets  and  be  accomplished 
in  such  a  way  as  to  satisfy  plaintiff,  in 
its  sole  discretion,  that  the  Relevant 
Isabels  can  and  will  be  used  by  the 
purchaser  or  purchasers  as  part  of 
viable,  ongoing  businesses  engaged  in 

he  selling  of  White  Pan  Bread  at 
wholesale  to  retail  grocery  stores  and 
other  customers.  Divestiture  shall  be 
nade  to  a  piut:haser  or  purchasers  for 
whom  it  is  demonstrated  to  plaintiffs 
satisfaction  that  (1)  the  purchase  or 
purchases  are  for  the  purpose  of 
competing  effectively  in  the  selling  of 
White  Pan  Bread  at  wholesale  to  reteiil 
grocery  stores  and  other  customers;  and 
(2)  the  purchaser  or  purchasers  have  the 
managerial,  operational,  and  financial 
capability  to  compete  effectively  in  the 
selling  of  White  Pan  Bread  at  wholesale 
to  retail  grocery  stores  and  other 
customers;  and  (3)  none  of  the  terms  of 
any  agreements  between  the  purchaser 


or  purchasers  and  defendants  give 
defendants  the  ability  artificially  to  raise 
the  piu'chaser's  or  purchasers'  costs, 
lower  the  purchaser's  or  purchasers' 
efficiency,  or  otherwise  interfere  in  the 
abihty  of  the  ptirchaser  or  purchasers  to 
compete  effectively. 

V.  Appointment  of  Trustee 

A.  If  defendants  have  not 
accomplished  the  divestiture  required 
by  Section  IV  within  the  time  specified 
therein,  defendants  shall  notify  plaintiff 
of  that  fact  in  writing.  Within  ten  (10) 
calendar  days  of  that  date,  plaintiff  shall 
provide  defendants  with  written  notice 
of  the  names  and  qualifications  of  not 
more  than  two  (2)  nominees  for  the 
position  of  trustee  for  the  required 
divestiture.  Defendants  shall  notify 
plaintiff  within  five  (5)  calendar  days 
thereafter  whether  either  or  both  of  such 
nominees  are  acceptable.  If  either  or 
both  of  such  nominees  are  acceptable  to 
defendants,  plaintiff  shall  notify  the 
Court  of  the  person  upon  whom  the 
parties  have  agreed  and  the  Court  shall 
appoint  that  person  as  the  trustee.  If 
neither  nominee  is  acceptable  to 
defendants,  they  shall  furnish  to 
plaintiff,  within  ten  (10)  calendar  days 
after  plaintiff  provides  the  names  of  its 
nominees,  written  notice  of  the  names 
and  quahfications  of  not  more  than  two 
(2)  nominees  for  the  position  of  trustee 
for  the  required  divestiture.  If  either  or 
both  of  such  nominees  are  acceptable  to 
plaintiff,  plaintiff  shall  notify  the  Coiut 
of  the  person  upon  whom  the  parties 
have  agreed  and  the  Court  shall  appoint 
that  person  as  the  trustee.  If  neither 
nominee  is  acceptable  to  plaintiff, 
plaintiff  shall  furnish  the  Court  the 
names  and  qualifications  of  its  and 
defendants'  proposed  nominees.  The 
Coiul  may  hear  the  parties  as  to  the 
nominees'  qualifications  and  shall 
appoint  one  of  the  nominees  as  the 
trustee. 

B.  If  defendants  have  not 
accomphshed  the  divestitiue  required 
by  Section  IV  of  this  Final  Judgment  at 
the  expiration  of  the  time  period 
specified  therein,  subject  to  the 
selection  process  described  in  Section 
V(A),  the  appointment  by  the  Court  of 
the  trustee  shall  become  effective.  The 
trustee  shall  then  take  steps  to  effect 
divestiture  as  specified  in  Section  IV(A). 
The  tmstee  shall  have  the  right,  in  its 
sole  discretion,  to  include  in  the 
package  of  assets  to  be  divested  any  or 
all  of  the  Bread  Assets  in  addition  to  the 
Relevant  Labels. 

C.  After  the  trustee's  appointment  has 
become  effective,  only  the  trustee  shall 
have  the  right  to  license  the  Relevant 
Labels  and  to  sell  the  Bread  Assets.  The 
trustee  shall  have  the  power  and 


authority  to  accomplish  the  divestiture 

0  a  purchaser  acceptable  to  plaintiff  at 
iuch  price  and  on  such  terms  as  are 
then  obtainable  upon  the  best 
reasonable  effort  by  the  trustee,  subject 
♦  o  the  provisions  of  Section  IV  of  this 
Final  Judgment,  and  shall  have  such 
other  powers  as  this  Court  shall  deem 
appropriate.  Defendants  shall  not  object 

1  o  the  licensing  of  the  Relevant  Labels 
or  the  sale  of  the  Bread  Assets  by  the 
trustee  on  any  ground  other  than  the 
trustee's  malfeasance.  Any  such 
objection  by  defendants  must  be 
conveyed  in  writing  to  plaintiff  and  the 
trustee  writhin  fifteen  (15)  calendar  days 
after  the  trusts  has  notified  defendants 
of  the  proposed  licensing  and  sale  in 
accordance  with  Section  VI  of  this  Final 
Judgment. 

D.  The  trustee  shall  serve  at  the  cost 
and  expense  of  defendants,  shall  receive 
compensation  based  on  a  fee 
arrangement  providing  an  incentive 

*  based  on  the  price  and  terms  of  the 
divestiture  and  the  speed  with  which  it 
is  accomplished,  and  shall  serve  on 
such  other  terms  and  conditions  as  the 
Court  may  prescribe;  provided  however, 
that  the  trustee  shall  receive  no 
compensation,  nor  incur  any  costs  or 
expenses,  prior  to  the  effective  date  of 
his  or  her  appointment.  The  trustee 
shall  account  for  all  monies  derived. 
After  approval  by  the  Court  of  the 
trustee's  accounting,  including  fees  for 
its  services,  all  remaining  monies  shall 
be  paid  to  defendants  and  the  trust  shall 
then  be  terminated. 

E.  Defendants  shall  take  no  action  to 
interfere  with  or  impede  the  trustee's 
accomplishment  of  the  divestiture  of  the 
Relevant  Labels  or  the  Bread  Assets  and 
shall  use  its  best  efforts  to  assist  the 
trustee  in  accomplishing  the  required 
divestiture.  The  trustee  shall  have  full 
and  complete  access  to  the  personnel, 
books,  records,  and  facilities  of 
defendants'  overall  businesses,  and 
defendants  shall  develop  such  financial 
or  other  information  necessary  to  the 
divestiture  of  the  Relevant  Labels  and 
the  Bread.Assets. 

F.  After  its  appointment  becomes 
effective,  the  trustee  shall  file  monthly 
reports  with  the  parties  and  the  Court 
setting  forth  the  trustee's  efforts  to 
accomplish  divestiture  of  the  Relevant 
Labels  and  the  Bread  Assets  as 
contemplated  under  this  Final 
Judgment;  provided  however,  that  to  the 
extent  such  reports  contain  information 
that  the  tmstee  deems  confidential,  such 
reports  shall  not  be  filed  in  the  public 
docket  of  the  Court.  Such  reports  shall 
include  the  name,  ad^ss,  and 
telephone  number  of  each  person  who, 
during  the  preceding  month,  made  an 
offer  to  acquire,  expressed  an  interest  in 
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acquiring,  entered  into  negotiations  to 
acquire,  or  was  contracted  or  made  an 
inquiry  about  acquiring,  any  interest  in 
the  Relevant  Labels  or  the  Bread  Assets, 
and  shall  describe  in  details  each 
contact  with  any  such  person  during 
that  period.  The  trustee  shall  maintain 
hill  records  of  all  efforts  made  to  divest 
these  operations. 

G.  Within  six  (6)  months  after  its 
appointment  has  become  effective,  if  the 
trustee  has  not  accomplished  the 
divestiture  required  by  Section  IV  of 
this  Final  Judgment,  the  trustee  shall 
promptly  file  with  the  Court  a  report 
setting  forth  (1)  the  trustee's  efforts  to 
accomplish  the  required  divestiture,  (2) 
the  reasons,  in  the  trustee's  judgment, 
why  the  required  divestiture  has  not 
been  accomplished-,  and  (3)  the  trustee's 
recommendations;  provided  however, 
that  to  the  extent  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  reports  shall  not  be 
filed  in  the  public  docket  of  the  Court. 
The  trustee  shall  at  the  same  time 
furnish  such  reports  to  the  parties,  who 
shall  each  have  the  right  to  be  heard  and 
to  make  additional  recommendations 
consistent  with  the  purpose  of  the  trust. 
The  Court  shall  thereafter  enter  such 
orders  as  it  shall  deem  appropriate  in 
order  to  carry  out  the  purpose  of  the 
trust,  which  shall,  if  necessary,  include 
augmenting  the  assets  to  be  divested, 
and  extending  the  trust  and  the  terms  of 
the  trustee's  appointment. 

VI.  Notification 

Within  two  (2)  calendar  days 
following  execution  of  a  contract, 
contingent  upon  compliance  with  the 
terms  of  this  Final  Judgment,  to  effect, 
in  whole  or  in  part,  any  proposed 
divestiture  pursuant  to  Sections  IV  or  V 
of  this  Final  Judgment,  defendants  or 
the  trustee,  whidiever  is  then 
responsible  for  effecting  the  divestitiu*, 
shall  notify  plaintiff  of  the  proposed 
divestitiu^.  If  the  trustee  is  responsible, 
it  shall  similarly  notify  defendants.  The 
notice  shall  set  forth  the  details  of  the 
proposed  transaction  and  list  the  name, 
address,  and  telephone  number  of  each 
person  not  previously  identified  who 
offered  to,  or  expressed  an  interest  in  or 
desire  to,  acquire  any  ownership 
interest  in  the  business  that  is  the 
subject  of  the  binding  contract,  together 
with  full  details  of  same.  Within  fifteen 
(15)  calendar  days  of  receipt  by  plaintiff 
of  such  notice,  plaintiff  may  request 
additional  information  concerning  the 
proposed  divestitiu-e  and  the  proposed 
purchaser.  Defendants  and  the  trustee 
shall  furnish  any  additional  information 
requested  within  twenty  (20)  calendar 
days  of  the  receipt  of  the  request,  unless 
the  parties  shall  otherwise  agree.  Within 


thirty  (30)  calendar  days  after  receipt  of 
the  notice  or  within  twenty  (20) 
calendar  days  after  plaintiff  has  been 
provided  the  additional  information 
requested  (including  any  additional 
information  requested  of  persons  other 
than  defendants  or  the  trustee), 
whichever  is  later,  plaintiff  shall 
provide  written  notice  to  defendants 
and  the  trustee,  if  there  is  one,  stating 
whether  or  not  it  objects  to  the  proposed 
divestiture.  If  plaintiff  provides  written 
notice  to  defendants  and  the  trustee  that 
it  does  not  object,  then  the  divestiture 
may  be  consummated,  subject  only  to 
defendants'  limited  right  to  object  to  the 
sale  under  the  provisions  in  Section 
V(C).  Absent  written  notice  that  the 
plaintiff  does  not  object  to  the  proposed 
purchaser,  a  divestiture  proposed  under 
Section  IV  shall  not  be  consummated. 
Upon  objection  by  plaintiff,  a 
divestiture  proposed  under  Section  IV 
shall  not  be  consummated.  Upon 
Objection  by  plaintiff,  or  by  defendants 
under  the  proviso  in  Section  V(C),  a 
divestiture  proposed  under  Section  V 
shall  not  be  consummated  unless 
approved  by  the  Court. 

VH.  Affidavits 

Within  ten  (10)  calendar  days  of  the 
filing  of  this  Final  Judgment  and  every 
thirty  (30)  calendar  days  thereafter  imtil 
the  divestitiu^  has  been  completed  or 
authority  to  effect  divestiture  passes  to 
the  trustee  piu^uant  to  Section  V  of  this 
Final  Judgment,  defendants  shall  deliver 
to  plaintiff  an  affidavit  as  to  the  fact  and 
manner  of  compUance  with  Sections  FV 
and  V  of  this  Final  Judgment.  Each  such 
affidavit  shall  include  the  name, 
address,  and  telephone  number  of  each 
person  who,  at  any  time  after  the  period 
covered  by  the  last  such  report,  made  an 
offer  to  acquire,  expressed  an  interest  in 
acquiring,  entered  into  negotiations  to 
acquire,  or  was  contacted  or  made  an 
inquiry  about  acquiring,  any  interest  in 
the  Relevant  Labels  or  in  the  Bread 
Assets,  and  shall  describe  in  detail  each 
contact  with  any  such  person  during 
that  period.  Defendants  shall  maintain 
full  records  of  all  efforts  made  to  divest 
these  operations. 

Vm.  Financing 

With  prior  written  consent  of  the 
plaintiff,  defendants  may  finance  all  or 
any  part  of  any  pim:hase  made  pursuant 
to  Sections  IV  or  V  of  this  Final 
Judgment. 

K.  Preservation  «f  Assets 

Until  the  divestitures  required  by  the 
Final  Judgment  have  been 
accomplished,  defendants  shall  take  all 
steps  necessary  to  comply  with  the  Hold 
Separate  Stipiiiation  And  Order  entered 


by  this  Court.  Defendants  shall  take  no 
action  that  would  jeopardize  the 
Ucensing  of  the  Relevant  Labels  or  the 
sale  of  the  Bread  Assets. 

X.  Compliance  Inspection 

Only  for  the  purpose  of  determining 
or  securing  compliance  with  the  Final 
Judgment  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time: 

A.  Duly  authorized  representatives  of 
the  Department  of  Justice,  upon  written 
request  of  the  Attorney  General  or  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division,  and  on 
reasonable  notice  to  defendants  made  to 
its  principal  office,  shall  be  permitted: 

1.  Access  during  office  hours  of 
defendants  to  inspect  and  copy  all 
books,  ledgers,  accounts, 
correspondence,  memoranda,  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
defendants,  who  may  have  counsel 
present,  relating  to  enforcement  of  this 
Fina'  Judgment;  and 

2.  Subject  to  the  reasonable 
convenience  of  defendants  and  without 
restraint  or  interference  from  them,  to 
interview  officers,  employees,  and 
agents  of  defendants,  who  may  have 
coimsel  pDsent,  regarding  any  Such 
matters. 

B.  Upon  the  written  request  of  the 
Attorney  General  or  of  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division  made  to  defendants' 
principal  office,  defendants  shall  submit 
such  written  reports,  under  oath  if 
requested,  with  respect  to  enforcement 
of  this  Final  Judgment. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in  this 
Section  X  shall  be  divulged  by  a 
representative  of  the  Department  of 
Justice  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party 
(including  grand  jury  proceedings),  or 
for  the  purpose  of  secxuity  compliance 
with  this  Final  Judgment,  or  as 
otherwise  requked  by  law. 

D.  ff  at  the  time  information  or 
dociunents  are  furnished  by  defendants 
to  plaintiff,  defendants  represent  and 
identify  in  writing  the  material  in  any 
such  information  or  documents  to 
which  a  claim  of  protection  may  be 
asserted  imder  Rule  26(c)(7)  of  the 
Federal  Rules  of  Qvil  Procediue,  and 
defendants  mark  each  pertinent  page  of 
such  material,  "Subject  to  claim  of 
protection  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,"  then 
ten  (10)  calendar  days  notice  shall  be 
given  by  plaintiff  to  defendants  prior  to 
divulging  such  material  in  any  legal 
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proceeding  (other  than  a  grand  jury 
proceeding). 

XI.  Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Court  at  any  time  for  such  further 
orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction  or  carrying  out  of  this  Final 
Judgment,  for  the  modification  of  any  of 
the  provisions  hereof,  for  the 
enforcement  of  compliance  herewith, 
and  for  the  punishment  of  any 
violations  hereof. 

XII.  Termination 

Unless  this  Court  grants  an  extension, 
this  Final  Judgment  wrill  expire  on  the 
tenth  anniversary  of  the  date  its  entry. 

XIII.  Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  Interest. 

Dated:    

United  States  District  Judge 
Competitive  Impact  Statement 

The  United  States,  pursuant  to 
Section  2(b)  of  the  Antitrust  ftocedures 
and  PenalUes  Act  ("APPA"),  15  U.S.C. 
16(b)-(h),  files  this  Competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgment  submitted  for  entry  in  this 
civil  antitrust  proceeding. 

I.  Nature  and  Purpose  of  the  Proceeding 

The  United  States  filed  a  civil 
antitrust  Complaint  on  July  20, 1995, 
alleging  that  the  proposed  acquisition  of 
Continental  Baking  Company 
("Continental")  by  Interstate  Bakeries 
Corporation  ("Interstate")  would  violate 
Section  7  of  the  Clayton  Act,  15  U.S.C. 
18.  Continental  and  Interstate  are  the 
nation's  first  and  third  largest  producers 
of  white  pan  bread. 

The  Complaint  alleges  that  the 
combination  of  these  major  competitors 
would  substantially  lessen  competition 
in  the  production  and  sale  of  white  pan 
bread  in  five  geographic  markets:  the 
Chicago  area;  the  Milwaukee  area; 
central  Illinois  (i.e.,  Peoria,  Springfield, 
Champaign/Urbana);  the  Los  Angeles 
area  and  the  San  Diego  area.  The  prayer 
for  relief  seeks:  (1)  A  judgment  that  the 
proposed  acquisition  would  violate 
Section  7  of  die  Clayton  Act;  and  (2)  a 
permanent  injimction  preventing 
Interstate  from  acquiring  control  of 
Continental's  assets  or  otherwise 
combining  them  with  its  own  business 
in  these  five  geographic  markets. 

At  the  same  time  that  the  suit  was 
filed,  a  proposed  settlement  was  filed 
that  woiUd  permit  Interstate  to  complete 


its  acquisition  of  Continental's  assets  in 
other  parts  of  the  coimtry,  yet  preserve 
competition  in  the  markets  in  which  the 
transacticHi  would  raise  significant 
competitive  concerns.  Also  filed  were  a 
Hold  Separate  Stipulation  and  Order,  a 
Stipulation,  and  a  proposed  Final 
Judgment. 

The  Hold  Separate  Stipulation  and 
Order  would,  in  essence,  require 
Interstate  to  ensure  that,  imtil  the 
divestitures  mandated  by  the  Final 
Judgment  have  been  accompUshed, 
Continental's  bread  production  and 
distribution  facilities  and  ancillary 
assets  located  in  the  affected  markets 
will  be  held  separate  and  apart  from, 
and  operated  independently  of,  other 
Interstate  assets  and  businesses. 
Moreover,  because  the  Final  Judgment 
may  require  Interstate  to  divest  either  its 
or  Continental's  plants  and  ancillary 
assets  in  these  geographic  markets,  imtil 
the  divestitures  are  accomplished. 
Interstate  must  preserve  and  maintain 
both  sets  of  assets  as  saleable  and 
economically  viable,  ongoing  concerns. 

The  proposed  Final  Judgment  orders 
defendants  to  divest  to  one  or  more 
purchasers  certain  white  pan  bread 
labels  in  each  market.  Additional  assets 
to  be  divested  may  include  bread 
production  and  distribution  facilities 
and  ancillary  assets  currently  used  by 
Interstate  or  Continental  in  each  market, 
as  may  be  required  by  the  purchaser  to 
be  able  to  sell  branded  white  pan  bread 
at  levels  substantially  equivalent  to  the 
levels  existing  before  the  acquisition. 
Defendants  must  complete  these 
divestitures  within  nine  months  after 
entry  of  the  Final  Judgment,  ff  they  do 
not,  the  Court  may  appoint  a  trustee  to 
sell  the  assets. 

The  United  States,  Interstate,  and 
Continental  have  stipulated  that  the 
proposed  Final  Judgment  may  be 
entered  after  compliance  with  the 
APPA.  Entry  of  the  proposed  Final 
Judgment  would  terminate  this  action, 
except  the  Court  would  retain 
jurisdiction  to  construe,  modify,  or 
enforce  the  provisions  of  the  proposed 
Final  Judgment  and  to  punish  violations 
thereof. 

II.  Description  of  the  Events  Giving  Rise 
to  the  Alleged  Violation 

A.  The  Defendants  and  the  Proposed 
Tmnsaction 

Interstate,  based  in  Kansas  City, 
Missouri,  is  the  third  largest  wholesale 
baker  in  the  United  States.  In  1994,  it 
reported  total  sales  of  $1.1  biUion. 
Interstate  has  14,000  employees, 
operates  31  commercial  bakeries,  and 
transacts  business  in  39  states. 


Continental,  a  subsidiary  of  St.  Louis- 
based  Ralston  Purina  Company,  is  the 
nation's  largest  wholesale  baker.  In 
1994,  Continental  reported  total  sales  of 
$1.95  billion.  It  employs  22,000  and 
operates  35  commercial  bakeries  that 
service  80%  of  the  nation's  population. 

On  January  8, 1995,  Interstate  and 
Continental  aimounced  an  agreement  by 
which  Interstate  would  acquire 
Continental  from  its  parent,  Ralston 
Purina  Corporation,  for  cash  and  stock. 
This  $450  million  transaction,  which 
would  combine  Interstate  and 
Continental,  precipitated  the 
government's  suit. 

B.  The  White  Pan  Bread  Industry 

White  pan  bread  describes  the 
ubiquitous,  white,  sliced,  soft  loaf 
known  to  most  consumers  as  "plain  old 
white  bread."  An  American  household 
staple,  white  pan  bread  is  sold  in  the 
commercial  bread  aisle  of  every  grocery 
store,  convenience  store,  and  mass 
merchandiser.  White  pan  bread  differs 
significantly  in  product  attributes  from 
other  types  of  bread,  such  as  variety 
bread  (e.g.,  wheat,  rye  or  French)  and 
freshly  baked  in-store  breads,  in  taste, 
texture,  uses,  perceived  nutritional 
value,  keeping  qualities,  and  appeal  to 
various  groups  of  consumers.  These 
differing  attributes  give  rise  to  distinct 
consumer  preferences  for  each  type  of 
bread.  Many  children,  for  instance, 
strongly  prefer  to  eat  white  pan  bread, 
and  hence,  a  primary  use  of  this  bread 
is  for  sandwiches  in  school  lunches. 

Because  of  its  unique  appeal  and  its 
distinguishing  attributes,  a  small  but 
significant  increase  in  the  price  of  white 
pan  bread  by  all  producers  would  not  be 
rendered  unprofitable  by  consumers 
substituting  other  breads.  White  pan 
bread  is,  therefore,  an  appropriate 
product  market  in  which  to  assess  the 
competitive  effects  of  the  acquisition. 

White  pan  bread  is  mass  produced  on 
high  speed  production  lines  by 
wholesale  commercial  bakers,'  who 
package  and  sell  it  to  retailers  under 
either  their  own  brand  or  a  private  label 
(i.e.,  a  brand  controlled  by  a  grocery 
chain  or  buying  cooperative).  Though 
physically  similar  to  private  label, 
branded  white  pan  bread  is  perceived 
by  consumers  as  fresher,  better  tasting, 
and  higher  quality  bread;  consequently, 
consumers  often  pay  a  premium  of 
twice  as  much  or  more  for  branded 
white  pan  bread.  Competition  in  the 
white  pan  bread  market  takes  place  on 
two  levels,  between  different  brands  of 


'  The  bread  is  also  made  by  so-called  "captive" 
bakers,  i.e.,  wholesale  comniercial  bakers  which  are 
owned  by.  and  bake  bread  exclusively  for.  a  grocery 
chain  or  wholesale  grocery  buying  cooperative. 
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white  breads  and  between  branded  and 
private  label  white  bread. 

C.  Competition  Between  Interstate  and 
Continental 

Interstate  and  Continental  compete 
directly  in  producing,  promoting,  and 
selling  both  private  label  and  branded 
white  pan  bread  to  grocery  retailers, 
who  in  turn  sell  it  to  consumers. 
Interstate's  popular  Butternut,  Simbeam, 
Mrs.  Karl's  and  Weber's  regional  brands 
and  Continental's  powerhouse  national 
Wonder  brand  are  regarded  by 
consumers  as  particularly  close 
substitutes,  for  they  are  very  comparable 
in  appearance,  price,  taste,  perceived 
quality  and  freshness. 

Interstate  and  Continental  recognize 
the  rivalry  between  their  products  in  the 
relevant  geographic  markets.  To  avoid 
losing  sales  to  the  other,  each  has 
engaged  in  extensive  promotional, 
couponing,  and  advertising  campaigns 
that  reduce  the  prices  charged  for  their 
branded  white  pan  breads  to  the  benefit 
of  consumers.  "Through  these  activities, 
Interstate  and  Continental  have  each 
operated  as  a  significant  competitive 
constraint  on  the  other's  prices  for  white 
pan  bread. 

D.  Anticompetitive  Consequences  of  the 
Acquisition 

The  Complaint  alleges  that  Interstate's 
acquisition  of  Continental  would 
remove  the  competitive  constraint  and 
create  (or  facilitate  Interstate's  exercise 
of)  market  power  (i.e.,  the  ability  to 
increase  process  to  consumers)  in  five 
relevant  geographic  markets:  the 
Chicago  area;  the  Milwaukee  area; 
central  Illinois  (i.e.,  Peoria,  Springfield, 
Champaign/Urbana):  the  Los  Angeles 
area  and  the  San  Diego  area. 

Specifically,  the  Complaint  alleges 
that  the  acquisition  would  increase 
concentration  significantly  in  these 
already  highly  concentrated,  difficult-to- 
enter  markets.^  Post-acquisition, 
Interstate  would  dominate  each  market. 
It  wovdd  control  41%  of  all  sales  of 
white  pan  bread  in  the  Chicago  market; 
33%  in  the  Milwaukee  market;  62%  in 
thecentral  Illinois  market;  64%  in  the 


»The  Hirfindahl-Hirschman  Index  ("HHT")  U  a 
widely-used  measure  of  market  concentration. 
Following  the  acquisition,  the  approximate  post- 
merger  HHls,  calculated  from  1994  dollar  sales, 
would  be  over:  2250  with  a  change  of  766  for 
Chicago;  1800  with  a  change  of  548  for  Milwaukee; 
4000  with  a  change  of  974  for  central  Illinois;  4200 
with  a  change  of  2035  for  Los  Angeles:  and  2900 
with  a  change  of  1265  for  San  Diego.  Under  the 
Merger  Guidelines,  the  Antitrust  Division  is  likely 
to  challenge  any  acquisition  that  increases  the  HHI 
by  50  p>oints  or  more  in  a  market  in  which  the  post- 
merger  HHI  will  exceed  1800  points. 


Los  Angeles  market;  and  50%  in  the  San 
Diego  market. 

Ine  Complaint  alleges  that  Interstate's 
acquisition  of  Continental  would  likely 
lead  to  an  increase  in  prices  charged  to 
consumers  for  white  pan  bread. 
Following  the  acquisition.  Interstate 
likely  would  unilaterally  raise  the  price 
of  its  own  brands,  Continental's 
Wonder,  or  both.  Because  Interstate  and 
Continental's  brands  are  perceived  by 
consiuners  as  close  substitutes. 
Interstate  could  pursue  such  a  pricing 
strategy  without  losing  so  much  in  sales 
to  competing  white  pan  bread  brands  or 
to  private  labels  that  the  price  increase 
would  be  unprofitable.  Interstate  could, 
for  instance,  profitably  impose  a 
significant  increase  in  the  price  of  the 
Wonder  white  pan  bread,  since  a 
substantial  portion  of  any  sales  lost  for 
that  product  would  be  recaptured  by 
increased  sales  of  Interstate's  other 
brands.  Similarly,  Interstate  could 
increase  the  prices  of  any  one  of  its 
other  popular  brands  of  white  pan 
bread,  such  as  Butternut,  and  much  of 
the  sales  lost  by  that  brand  would  be 
picked  up  by  Interstate's  Wonder  white 
bread  brand. 

Since  many  consimiers  consider 
Interstate  and  Continental  brands  to  be 
closer  substitutes  than  most  other 
branded  or  private  label  white  breads, 
the  competitive  discipline  provided  by 
rivals  after  the  acquisition  would  be 
insufficient  to  prevent  Interstate  from 
significantly  increasing  the  prices  now 
being  charged  for  Interstate  and 
Continental  branded  white  pan  bread. 
Moreover,  in  response  to  Interstate's 
price  increases,  competing  bakers  would 
likely  increase  their  prices  of  white  pan 
bread. 

The  Complaint  alleges  that  new  entry 
by  other  wholesale  commercial  bakers, 
or  brand  repositioning  by  existing 
competitors,  in  any  of  the  five  adversely 
affected  geographic  markets  is  imlikely 
to  counteract  these  anticompetitive 
effects. 

m.  Explanation  of  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment  would 
preserve  competition  in  the  sale  of 
white  pan  bread  in  each  of  the  five 
relevant  geographic  markets.  Within 
nine  months  after  entry  of  the  Final 
Judgment,  defendants  will  divest  certain 
white  pan  bread  labels,  and  other  assets 
if  necessary,  to  make  an  economically 
viable  competitor  in  the  sale  of  white 
pan  bread  in  each  geographic  market.  It 
may  well  be  that  all  that  is  required  to 
accomplish  this  goal  is  the  sale  to  an 
existing  wholesale  baker  of  the 
exclusive  rights  to  make  and  sell  white 
pan  bread  under  either  Continental  or 


Interstate's  most  popular  brand. 
Depending  on  the  purchasers' 
requirements,  however,  efiiective 
divestiture  could  also  require  a  sale  of 
Interstate  or  Continental's  production 
and  distribution  facilities.  Defendants 
must  take  all  reasonable  steps  necessary 
to  accomplish  the  divestitures,  and  shall 
cooperate  with  the  prospective 
purchaser  or  with  the  trustee.  If 
defendants  do  not  accomplish  the 
ordered  divestitures  within  that  nine- 
month  time  period,  the  Final  Judgment 
provides  that  the  Court  will  appoint  a 
trustee  to  complete  the  divestitures. 

If  a  trustee  is  appointed,  the  proposed 
Final  Judgment  provides  that  Interstate 
will  pay  all  costs  and  expenses  of  the 
trustee.  The  trustee's  commission  will 
be  structured  so  as  to  provide  an 
incentive  for  the  trustee  based  on  the 
price  obtained  and  the  speed  with 
which  divestiture  is  accomplished. 
After  her  appointment  becomes 
effective,  the  trustee  will  file  monthly 
reports  with  the  parties  and  the  Court. 
setting  forth  the  trustee's  efforts  to 
accomphsh  divestiture.  At  the  end  of  six 
months,  if  the  divestiture  has  not  been 
accompUshed,  the  trustee  and  the 
parties  will  make  recommendations  to 
the  Court,  which  shall  enter  such  orders 
asappropriate. 

The  relief  sought  in  the  various 
markets  alleged  in  the  Complaint  has 
been  tailored  to  ensure  that  consiuners 
of  white  pan  bread  will  not  experience 
unreasonably  high  prices  as  a 
consequence  of  the  acquisition. 

IV.  Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clayton  Act  (15 
U.S.C.  §  15)  provides  that  any  person 
who  has  been  injiired  as  a  residt  of 
conduct  prohibited  by  the  antitrust  laws 
may  bring  suit  in  federal  court  to 
recover  three  times  the  damages  the 
person  has  suffered,  as  well  as  costs  and 
reasonable  attorneys'  fees.  Entry  of  the 
proposed  Final  Judgment  will  neither 
impair  nor  assist  the  bringing  of  any 
private  antitrust  damage  action.  Under 
the  provisions  of  Section  5(a)  of  the 
Clayton  Act  (15  U.S.C.  16(a)),  the 
proposed  Final  Judgment  has  no  prima 
facie  effect  in  any  subsequent  private 
lawsuit  that  may  be  brought  against 
defendants. 

V.  Procedures  Available  for 
Modification  of  the  Proposed  Final 
Judgment 

The  United  States  and  the  defendants 
have  stipulated  that  the  proposed  Final 
Judgment  may  he  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  APPA,  provided  that  the  United 
States  has  not  withdrawn  its  consent. 
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The  APPA  conditions  entry  upon  the 
Court's  determination  that  the  proposed 
Final  Judgment  is  in  the  pubUc  interest. 

The  APPA  provides  a  period  of  at 
least  sixty  (60)  days  preceding  the 
effective  date  of  the  proposed  Final 
Judgment  within  which  any  person  may 
submit  to  the  United  States  written 
comments  regarding  the  proposed  Final 
Judgment.  Any  person  who  wishes  to 
comment  should  do  so  within  sixty  (60) 
days  of  the  date  of  publication  of  this 
Competitive  Impact  Statement  in  the 
Federal  Register.  The  United  States  will 
evaluate  and  respond  to  the  coa^jpfents. 
All  comments  will  be  given  due 
consideration  by  the  Department  of 
Justice,  which  remains  free  to  withdraw 
its  consent  to  the  proposed  Final 
Judgment  at  any  time  prior  to  entry.  The 
comments  and  the  response  of  the 
United  States  will  be  filed  with  the 
Court  and  published  in  the  Federal 
Register. 

Written  comments  should  be 
submitted  to:  Anthony  V.  Neinni,  Chief, 
Litigation  I  Section,  Antitrust  Division, 
United  States  Department  of  Justice. 
1401  H  SU^et,  NW.,  Suite  4000, 
Washington,  DC  20530.  The  proposed 
Final  Judgment  provides  that  the  Court 
retains  jurisdiction  over  this  action,  and 
the  parties  may  apply  to  the  Court  for 
any  order  necessary  or  appropriate  for 
the  modification,  interpretation,  or 
enforcement  of  the  Final  Judgment. 

VI.  Alternatives  to  the  Proposed  Final 
Judgment 

The  United  States  considered,  as  an 
alternative  to  the  proposed  Final 
Judgment,  a  full  trial  on  the  merits  of  its 
Complaint  against  defendants  Interstate 
and  Continental.  The  United  States  is 
satisfied,  however,  that  the  divestiture 
of  the  assets  and  other  relief  contained 
in  the  Final  Judgment  will  establish 
viable  white  pan  bread  competitors  in 
the  geographic  markets  that  would 
otherwise  be  adversely  affected  by  the 
acquisition.  Thus,  the  Final  Judgment 
would  achieve  the  relief  the  government 
would  have  obtained  through  litigation, 
but  avoids  the  time,  expense  and 
imcertainty  of  a  full  trial  on  the  merits 
of  the  government's  Complaint 

VII.  Standard  of  Review  Under  the 
APPA  for  Proposed  Final  Judgment 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  be  subject 
to  a  sixty-day  comment  period,  after 
which  the  court  shall  determine 
whether  entry  of  the  proposed  Final 
Judgment,  "is  in  the  public  interest."  In 
maldng  that  determination,  the  court 
may  consider — 


(1)  the  competitive  impact  of  such 
judgment,  including  termination  of  alleged 
violations,  provisions  for  enforcement  and 
modification,  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedies 
actually  considered,  and  any  other 
considerations  bearing  upon  the  adequacy  of 
such  judgment: 

(2)  the  impact  of  entry  of  such  judgment 
upon  the  public  generally  and  individuals 
alleging  specific  injury  £rom  the  violations 
set  forth  in  the  complaint  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  from  a  determination  of  the  issues 
at  trial. 

15  U.S.C.  16(e)  (emphasis  added).  As 
the  D.C.  Circuit  recently  held,  this 
statute  permits  a  court  to  consider, 
among  other  things,  the  relationship 
between  the  remedy  secured  and  the 
specific  allegations  set  forth  in  the 
government's  complaint,  whether  the 
decree  is  sufficiently  clear,  whether 
enforcement  mechanisms  are  sufficient, 
and  whether  the  decree  may  positively 
harm  third  parties.  See  United  States  v. 
Microsoft.  1995-1  Trade  Cas.  (CCH)  p 

71,027.  at (Slip  op.  26)  (D.C.  Cir. 

June  16..  1995). 

In  conducting  this  inquiry,  "the  Court 
is  nowhere  compelled  to  go  to  trial  or 
to  engage  in  extended  proceedings 
which  might  have  the  effect  of  vitiating 
the  benefits  of  prompt  and  less  costly 
settlement  through  the  consent  decree 
process."^  Rather. 

Absent  a  showing  of  corrupt  failure  of  the 
government  to  discharge  its  duty,  the  Court, 
in  making  its  public  interest  Hnding,  should 
*  *  *  carefully  consider  the  explanations  of 
the  government  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  under  the 
circumstances. 

United  States  v.  Mid-America 
Dairymen,  Inc.,  1977-1  Trade  Cas. 
161,508,  at  71,980  (W.D.  Mo.  1977). 

Accordingly,  with  respect  to  the 
adequacy  of  the  relief  secured  by  the 
decree,  a  court  may  not  "engage  in  an 
unrestricted  evaluation  of  what  relief 
would  best  serve  the  public."  United 
States  v.  BNS.  Inc..  858  F.2d  456, 462 
(9th  Cir.  1988)  quoting  United  States  v. 
Bechtel  Corp.,  648  F.2d  660,  666  (9th 
Cir.),  cert,  denied.  454  U,S,  1083  (1981); 
see  also  Microsoft.  1995-1  Trade  Cas.  at 


(Slip.  op.  22).  Precedent  requires 


that 

The  balancing  of  competing  social  and 
political  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 
first  instance,  to  the  discretion  of  the  . 
Attorney  General.  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 
breached  its  duty  to  the  public  in  consenting 
to  the  decree.  The  court  is  required  to 
determine  not  whether  a  f>articular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is  "within  the  reaches 
of  the  public  interest."  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree.* 

The  proposed  Final  Judgment, 
therefore,  should  not  be  reviewed  under 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  free  competition 
in  the  future.  Court  approval  of  a  final 
judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liability.  "[A] 
proposed  decree  must  be  approved  even 
if  it  falls  short  of  the  remedy  the  court 
would  impose  on  its  own,  as  long  as  it 
falls  within  the  range  of  acceptability  or 
is  'within  the  reaches  of  public  interest.' 
(citations  omitted).  "^ 

Vm.  Determinative  Documents 

There  are  no  determinative  materials 
or  documents  within  the  meaning  of  the 
APPA  that  were  considered  by  the 
United  States  in  formulating  die 
proposed  Final  Judgment. 

Dated:  July  21,  1995. 

Respectfully  submitted, 
Arnold  C.  Celnicker, 

Attorney,  Antitrust  Division,  U.S.  Department 
of  Justice. 

Certificate  of  Service 

I  hereby  certify  that  on  July  21, 1995, 
I  caused  a  copy  of  the  Competitive 
Impact  Statement  filed  in  U.S.  v. 
Interstate  Bakeries  Corporation  and 
Continental  Baking  Company,  Civil  No. 
95  C  4194,  to  be  served,  by  first  class 


'  119  Cong.  Rec.  24598  (1973).  See  United  States 
V.  Gillette  Co.,  406  F.  Supp.  713,  715  (D.  Mass. 
1975).  A  "public  interest"  determination  can  be 
made  properly  on  the  basis  of  the  Competitive 
Impact  Statement  and  Response  to  Comments  filed 
pursuant  to  the  APPA.  Although  the  APPA 
authorizes  the  use  of  additional  procedures,  IS 
U.S.C.  16(f),  those  procedures  are  discretionary.  A 
court  need  not  invoke  any  of  them  unless  it  believes 
that  the  comments  have  raised  significant  issues 
and  that  further  proceedings  would  aid  the  court  in 
resolving  those  issues.  SeeH.R.  Rep.  93-1463,  93rd 
Cong.  2d  Sess.  8-9,  reprinted  in  (1974)  U.S.  Code 
Cong.  &  Ad.  News  6535,  6538. 


*  United  States  v.  Bechtel.  648  F.2d  at  666 
(citations  omitted)  (emphasis  added):  see  United 
States  v.  BNS.  Inc.,  858  F.2d  at  463;  United  States 
v.  National  Broadcasting  Co.,  449  F.  Supp.  1127, 
1143  (CD.  Cal.  1978);  United  States  v.  Gillette  Co., 
406  F.  Supp.  at  716.  See  also  Microsoft.  1995-1 

Trade  Cas.  at (Slip  op.  23)  (whether  "the 

remedies  (obtained  in  the  decree  are)  so 
inconsonant  with  the  allegations  charged  as  to  fall 
outside  of  the  'reaches  of  the  public  interest." ") 
(citations  omitted). 

'  United  States  v.  American  Tel.  and  Tel  Co.,  552 
F.  Supp.  131,  150  (D.D.C.  1982),  aff'd  sub  nom. 
Maryland  v.  United  States,  460  U.S.  1001  (1983) 
quoting  United  States  v.  Gillette  Co..  supra.  406  F. 
Supp.  at  716;  United  States  v.  Alcan  Aluminum. 
Ud.,  605  F.  Supp.  619,  622  (W.D.  Ky  1985). 
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mail,  postage  prepaid  on  counsel  for 
defendants  Interstate  Bakeries 
Corporation  and  Continental  Baking 
Company,  respectively:  Terry  Grimm, 
Winston  &  Strawn,  35  West  Wacker 
Drive,  Chicago,  IL  60604;  and  Donald 
Hibner,  Sheppard,  Mullin,  Richter  & 
Hampton,  48th  Floor,  333  South  Hope 
Street,  Los  Angeles,  CA  90071-1448. 

Dated:  July  21, 1995. 
Arnold  C  Celnicker, 
Attorney,  U.S.  Department  of  Justice. 
Antitwst  Division. 
(FR  Doc.  95-19308  Filed  8-4-95;  8:45  am) 

BILUNQ  CODE  4410-01-4I 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Notice 
of  Pending  Submittal  to  the  Office  of 
Management  and  Budget  (0MB)  for 
Review 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB,  and  solicitation  of 
public  comment. 

SUMMARY:  NRC  is  preparing  a  submittal 
to  OMB  for  review  and  continued 
approval  of  information  collection 
requirements  cxurently  approved  by 
OMB  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

1.  Title  of  the  information  collection: 
10  CFR  35.32  and  35.33,  "Quality 
Management  Program  and 
Misadministrations". 

2.  Current  OMB  approval  number: 
3150-0171. 

3.  How  often  the  collection  is 
required:  C)ne  time  submittal  of  a 
quality  management  program  (QMP)  for 
each  existing  and  new  licensee,  when 
the  QMP  is  modified,  or  when  new 
modahties  (uses)  are  added  to  an 
existing  license.  Misadministrations  are 
reported  as  they  occur.  Records  of 
written  directives,  administered  dose  or 
dosage,  an  annual  review  of  the  QMP, 
and  recordable  events  must  be 
maintained  in  auditable  form  for  3  years 
and  misadministrations  for  5  years. 

4.  Who  will  be  required  to  report:  10 
CFR  Part  35  licensees  and  equivalent 
Agreement  State  Ucensees  who  use 
byproduct  material  in  limited  diagnostic 
and  therapeutic  ranges. 

5.  An  estimate  of  the  annual  number 
of  respondents:  10  CFR  35.32:  6300 
licensees,  10  CFR  35.33:  75  licensees. 

6.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 


requirements  or  request:  Approximately 
41,821  hours  (Reporting:  35,035  hrs/yr, 
and  Recordkeeping:  6,786  hrs/yr).  The 
Commission  is  currently  reviewing  the 
compatibihty  requirements  for  the 
Agreement  States.  Relief  from  certain  of 
these  requirements  would  significantly 
reduce  the  burden  associated  with  10 
CFR  35.32.  If  relief  is  granted  to  the 
Agreement  States,  the  staff  will  submit 
a  modification  of  the  burden  estimate 
that  reflects  the  changes. 

7.  Abstract:  In  the  medical  use  of 
byproduct  material,  there  have  been 
instances  where  bjrproduct  ihaterial  was 
not  administered  as  intended  or 
administered  to  a  wrong  individual 
which  resulted  in  imnecessary 
exposures  or  inadequate  or  incorrect 
diagnostic  or  therapeutic  procedures. 
The  most  frequent  causes  of  these 
incidents  were:  insufficient  supervision, 
deficient  procedures,  failiue  to  follow 
procedures,  and  inattention  to  detail.  To 
reduce  the  frequency  of  such  events,  the 
NRC  requires  licensees  to  implement  a 
quahty  management  program  (10  CFR 
35.32)  to  provide  high  confidence  that 
byproduct  material  or  radiation  from 
byproduct  material  will  be  administered 
as  directed  by  an  authorized  user 
physician. 

Records  and  reports  to  NRC  are 
required  for  certain  errors  in  the 
administration  of  limited  diagnostic  and 
therapeutic  quantities  of  byproduct 
material  by  medical  use  licensees. 
Section  35.33  clarifies  these 
requirements  to  avoid  confusion  over 
whether  certain  events  should  be 
reported  to  NRC  and  to  help  ensure  that 
the  Ucensee  is  in  compUance  with  the 
requirements.  NRC  has  a  responsibility 
to  inform  the  medical  commimity  of 
generic  issues  identified  in  the  NRC 
review  of  misadministrations. 

NRC  has  revised  the  definition  for 
"misadministration"  in  10  CFR  35.2, 
"Definitions."  The  revision 
considerably  reduces  the  number  of 
"errors"  that  must  be  reported  to  the 
NRC  or  an  Agreement  State. 

Collection  of  this  information  will 
enable  the  NRC  to  ascertain  whether 
misadministrations  are  investigated  by 
the  licensee  and  that  corrective  action  is 
taken. 

Specific  comments  requested  within 
60  days: 

1.  Is  the  proposed  renewal  of  the 
collection  of  information  necessary  for 
NRC  to  properly  perform  its  functions, 
including  whether  the  information  will 
have  practical  utility? 

2.  Is  the  estimate  of  burden  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 


4.  How  can  the  burden  of  the 
collection  of  information  be  minimized, 
including  the  use  of  automated 
collection  techniques? 

Members  of  the  public  may  obtain, 
free  of  charge,  a  copy  of  the  DRAFT 
OMB  clearance  submittal.  This 
information  can  be  obtained  by  Internet: 
SLM2@nrc.gov  or  by  caUing  Sally  L. 
Merchant  at  (301)  415-7874.  The  NRC 
anticipates  that  the  OMB  clearance 
submittal  will  be  available  for 
inspection  in  the  NRC  Public  Doamient 
Room,  2120  L  Street  NW  (Lower  Level), 
WashiM^n,  DC,  on  August  18, 1995. 

ConuiJents  and  questions  should  be 
directed  to  the  NRC  Clearance  Officer, 
Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  F  33, 
Washington,  D.C.,  20555-0001.  (301) 
415-7233. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  August  1995. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
Gerald  F.  Cranfbrd, 

Designated  Senior  Official  for  Information 
Resources  Management. 
IFR  Doc  95-19500  Filed  8-4-95;  8:45  am) 
BILUNO  COOe  75«M>1-P 


Joint  Nuclear  Regulatory  Commission/ 
Environmental  Protection  Agency 
Guidance  on  the  Storage  of  Mixed 
Radioactive  and  Hazardous  Waste 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  PubUcation  of  joint  guidance 

and  request  for  public  comment. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  and  Environmental 
Protection  Agency  (EPA)  are  jointly 
pubUshing  herein  a  draft  guidance 
document  on  the  storage  of  mixed 
radioactive  and  hazardous  waste  (mixed 
waste).  The  Agencies  are  developing 
this  guidance  to  assist  mixed  waste 
generators  forced  to  store  their  mixed 
waste,  pending  the  development  of 
adequate  treatment  and  disposal 
capacity  for  commercially  generated 
mixed  waste.  The  guidance  points  out 
areas  of  flexibility  within  NRC  and  EPA 
regulations  that  relate  to  the  storage  of 
mixed  waste.  Further,  the  guidance  is 
consistent  with  the  general  approach 
EPA  is  imdertakipg  as  it  reviews  its 
ciurent  regulatory  program.  The 
Agencies  are  soUciting  comments  from 
members  of  the  regulated  community, 
the  States,  and  the  public.  Interested 
individuals  may  provide  the  Agencies 
with  their  comments  on  the  proposed 
guidance  by  forwarding  their  written 
comments  to  NRC  at  the  address  listed 
in  the  ADDRESSES  section. 
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DATES:  The  conunent  period  expires 
November  6, 1995.  Comments  received 
after  this  date  may  be  considered,  if  it 
is  practical  to  do  so,  but  the  Agencies 
are  only  able  to  assure  consideration  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Interested  individuals 
should  send  their  written  comments  to: 
David  L.  Meyer,  Chief,  Regulatory 
Publications  Branch,  Division  of 
Freedom  of  Information  and  Publication 
Service,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  or  hand  deliver 
comments  to  the  Conunission's  offices 
at  11545  Rockville  Pike  (Room  T6-D59), 
Rockville,  MD  20555. 
BACKGROUND:  Mixed  waste  is  defined  in 
the  Federal  Facility  Compliance  Act 
(FFCA)  as  "waste  that  contains  both 
hazardous  waste  and  source,  special 
nuclear,  or  byproduct  material  subject  to 
the  Atonjic  Energy  Act  of  1954." 
Persons  who  generate,  treat,  store  or 
dispose  of  mixed  wastes  are  subject  to 
the  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (AEA)  and  the 
Solid  Waste  Disposal  Act  (SWDA)  as 
amended  by  the  Resoiute  Conservation 
and  Recovery  Act  (RCRA),  and  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  The 
Federal  Agencies  responsible  for 
ensuring  compliance  with  the 
implementing  regulations  of  these  two 
statutes  are  the  NRC  and  EPA. 

The  Low-Level  Radioactive  Waste 
Policy  Amendments  Act  of  1985 
(LLRWPAA)  estabUshed  a  series  of 
milestones,  penalties  and  incentives  to 
ensure  that  States  or  regional  compacts 
provide  for  the  disposal  of  radioactive 
waste.  Although  mixed  waste  was  not 
specifically  addressed  in  the 
LLRWPAA,  States  must  ensure  adequate 
disposal  capacity  for  most  types  of 
commercially  generated  low-level 
radioactive  wastes,  including  mixed 
wastes.  To  date,  progress  in  meeting  the 
milestones  in  the  LLRWPAA  has  been 
limited.  In  addition,  uncertainties  about 
the  amoimts  and  types  of  mixed  waste, 
along  with  the  complexities  in 
complying  with  the  regulations  for  these 
wastes,  have  hindered  development  of 
treatment  and  disposal  facilities  for 
mixed  waste.  As  a  result,  Ucensees  may 
be  required  to  store  mixed  waste  on-site 
imUl  adequate  treatment  and  disposal 
capacity  has  been  established. 

NRC  and  EPA  have  developed  the 
draft  guidance  to  assist  persons 
currently  storing  mixed  waste  to  meet 
the  regulatory  requirements  of  both  the 
AEA  and  RCRA.  The  guidance  describes 
procedvires  that  are  generally  acceptable 
to  both  NRC  and  EPA  and  that  resolve 


issues  of  concern  that  have  been 
identified  to  the  Agencies  by  licensees. 
It  also  addresses  similar  storage  issues 
identified  by  the  Department  of  Energy 
(DOE).  The  guidance  first  summarizes 
the  general  requirements  that  licensees 
must  meet  to  store  mixed  waste  in 
accordance  with  NRC  and  EPA 
regulations,  then  addresses  specific 
storage  issues  that  have  been  brought  to 
the  Agencies'  attention  by  mixed  waste 
generators.  Finally,  the  guidance 
discusses  EPA's  RCRA  enforcement 
poUcy  for  mixed  waste  in  storage.  NRC 
and  EPA  will  review  all  comments 
submitted  by  interested  individuals  and 
Incorporate  appropriate  comments  into 
the  final  guidance  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dominick  A.  Orlando,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  415-6749,  or 
Newman  Smith,  Permits  and  State 
Programs  Division,  Office  of  Solid 
Waste,  U,S.  Environmental  Protection 
Agency,  Washington  DC  20460, 
telephone  (703)  308-8757. 

Dated  at  Rockville,  MD,  this  28tfa  day  of 
July,  1995. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
MichMl  F.  Weber, 

Chief,  Low-Level  Waste  and  Decommissioning 
Projects  Branch,  Division  of  Waste 
Management,  Office  of  Nuciear  Material 
Safety  and  Safeguards. 

Appendix  A — Note  to  Readers 

The  information  contained  in  this  guidance 
is  intended  for  use  by  Nuclear  Regulatory 
Commission  licensees  who  may  not  be 
familiar  with  the  hazardous  waste  storage 
requirements  that  apply  to  mixed  waste. 
However,  much  of  the  document  may  also  be 
useful  for  Federal  facilities  that  generate 
mixed  waste.  The  guidance  assumes  that  the 
reader  already  possesses  a  valid  NRC  or 
Agreement  State  radioactive  materials 
license,  but  may  not  possess  an 
Environmental  Protection  Agency  or 
authorized  State  storage  permit. 

EPA  and  NRC  recognize  that  the 
radioactive  component  of  mixed  waste  may 
pose  hazards  from  external  radiation  and 
from  potential  internal  exposures. 
Individuals  that  may  be  exposed  to 
radiological  and  non-radiological  hazards 
from  mixed  waste  should  be  trained  in 
radiation  and  chemical  safety.  In  addition, 
mixed  waste  generators  should  ensure  that 
the  hazards  associated  with  the  mixed  waste 
are  fully  evaluated  prior  to  generating  the 
waste. 

This  guidance  presumes  that  both 
radiological  and  industrial  hygiene  safety 
programs  are  in  place  and  will  be  followed 
by  the  reader.  The  Agencies  did  not  consult 
with  the  Occupational  Safety  and  Health 
Administration  or  States  agencies  responsible 
for  workplace  safety  in  developing  this 


guidance.  However,  nothing  in  this  guidance 
supersedes  the  OSHA  safety  requirements. 
NRC  licensees  are  expected  to  comply  with 
OSHA  requirements,  as  well  as  all  other 
applicable  regulations. 

Appendix  B — Disclaimer 

The  policies  discussed  herein  are  not  final 
agency  actions,  but  are  intended  solely  as 
guidance.  They  are  not  intended,  nor  can 
they  be  relied  upon,  to  create  any  rights 
enforceable  by  any  party  in  litigation  with 
the  United  States.  Environmental  Protection 
Agency  or  Nuclear  Regulatory  Commission 
officials  may  decide  to  follow  the  policies 
provided  in  this  guidance  or  to  act  at 
variance  with  the  policies,  based  on  an 
analysis  of  specific  site  circumstances.  The 
Agencies  also  reserve  the  right  to  change 
these  policies  at  any  time  without  public 
notice. 

Appendix  C — Joint  Guidance  on  the  Storage 
of  Nfixed  Low-Level  Radioactive  and 
Hazardous  Waste 

August  1995. 
/.  Introduction 

Mixed  low-level  radioactive  and  hazardous 
waste  (mixed  waste)  is  waste  that  satisfies  the 
definition  of  low-level  radioactive  waste  in 
the  Low-L«vel  Radioactive  Waste  Policy 
Amendments  Act  of  1985  (LLRWPAA)'  and 
contains  hazardous  waste  that  either:  (1)  It 
listed  as  a  hazardous  waste  in  Subpart  D  of 
40  CFR  Part  261;  or  (2)  causes  the  waste  to 
exhibit  any  of  the  hazardous  waste 
characteristics  identified  in  Subpart  C  of  40 
CFR  Part  261.  Persons  who  generate,  treat, 
store  or  disptose  of  mixed  wastes  are  subject 
to  the  requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (AEA)  and  the  Solid 
Waste  DisfKisal  Act  (SWDA)  as  amended  by 
the  Resource  Conservation  and  Recovery  Act 
(RCRA),  and  the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  The  Federal 
agencies  responsible  for  ensuring  compliance 
with  the  implementing  regulations  of  these 
two  statutes  are  the  Nuclear  Regulatory 
Commission  (NRC)  and  the  Environmental 
Protection  Agency  (EPA).*  In  October  1992, 
Congress  enacted  the  Federal  Facilities 
Compliance  Act  (FFCA)  which,  among  other 
things,  added  a  definition  of  mixed  waste  to 
RCRA.  Mixed  waste  is  defined  in  the  FFCA 
as  "waste  that  contains  both  hazardous  waste 
and  source,  special  nuclear,  or  byproduct 
material  subject  to  the  Atomic  Energy  Act  of 
1954"  (RCRA  Section  1004(41),  42  USC 
6903(41)). 

The  LLRWPAA  established  a  series  of 
milestones,  [>enalties  and  incentives  to 
ensure  that  States  or  Regional  Compacts 
provide  for  the  disposal  of  radioactive  waste. 
Although  mixed  waste  was  not  specifically 


'  The  LLRWPAA  defines  low-level  radioactive 
waste  as  "radioactive  material  that  (A)  is  not  high- 
level  radioactive  waste,  spent  nuclear  fuel,  or 
byproduct  material  as  defined  in  section  lle.2  of 
the  Atomic  Energy  Act  of  1954  and;  (B)  the  Nuclear 
Regulatory  Commission,  consistent  with  existing 
law  and  in  accordance  with  paragraph  (A), 
classifies  as  low-level  radioactive  waste." 

'  Note  that  most  radioactive  material  under  the 
control  of  the  Department  of  Energy  is  not  regulated 
by  NRC. 
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addressed  in  the  LLRWPAA,  States  must 
ensure  adequate  disposal  capacity  for  all  low- 
level  radioactive  wastes,  including  mixed 
wastes.  To  date,  progress  in  meeting  the 
milestones  in  the  LLRWPAA  has  been 
limited.  In  addition,  uncertainties  about  the 
amounts  and  types  of  mixed  waste,  along 
with  the  complexities  in  complying  with  the 
regulations  for  these  wastes,  have  hindered 
development  of  treatment  and  disposal 
focilities  for  mixed  waste.  As  a  result, 
licensees  may  be  required  to  store  mixed 
waste  on-site  until  adequate  treatment  and 
disposal  capacity  has  been  established. 

This  guidance  is  designed  to  assist  persons 
currently  storing  mixed  waste  to  meet  the 
regulatory  requirements  of  both  the  AEA  and 
RCRA.  However,  many  of  the  requirements 
and  procedures  discussed  in  this  guidance 
may  not  be  applicable  to  nuclear  power 
reactor  fecilities.  The  guidance  describes 
procedures  that  are  generally  acceptable  to 
both  NRC  and  EPA  that  resolve  issues  of 
concern  which  have  been  identified  to  the 
agencies  by  licensees.  It  also  addresses 
similar  storage  issues  identiRed  by  the 
Department  of  Energy  (DOE).  The  guidance 
first  summarizes  the  general  requirements 
that  licensees  must  meet  to  store  mixed  waste 
in  accordance  with  NRC  and  EPA 
reg^ulations,  then  addresses  specific  storage 
issues  that  have  been  brought  to  the 
Agencies'  attention  by  mixed  waste 
generators.  Finally,  the  guidance  discusses 
EPA's  RCRA  enforcement  policy  for  mixed 
waste  in  storage. 

n.  Background 

a.  Regulatory  Authority 

In  general,  NRC  or  Agreement  State 
licensed  facilities  that  manage  mixed  waste 
are  subject  to  the  RCRA  Subtitle  C 
requirements  for  hazardous  waste  in  40  CFR 
part  124  and  p>arts  260-270  implemented  by 
EPA,  or  to  comparable  regulations 
implemented  by  States  or  Territories  that  are 
authorized  to  implement  RCRA  mixed  waste 
authority.  EPA  asserted  its  regulatory 
authority  over  the  hazardous  portion  of 
mixed  waste  in  Federal  Register  Notices  on 
July  3, 1986  and  September  23, 1988  (see  51 
FR  24504  and  53  FR  37045). 

The  RCRA  Subtitle  C  program  was 
primarily  developed  for  implementation  by 
the  States,  and  oversight  by  EPA.  As  of  April 
1995,  EPA  regulates  mixed  waste  in  Alaska, 
Hawaii,  Iowa,  Wyoming  and  all  U.S.  Trust 
Territories  except  Guam.  Thirty-eight  states 
and  one  territory  (Guam)  have  been 
authorized  to  implement  the  base  RCRA 
hazardous  waste  program  (i.e.,  authorized 
States),  and  to  regulate  mixed  waste  activities 
(see  51  FR  24504,  July  3, 1986).  Nine  states 
are  authorized  for  the  RCRA  base  hazardous 
waste  program,  but  have  not  been  authorized 
to  regulate  mixed  waste.^  In  these  9  States 
mixed  waste  is  not  regulated  by  EPA  but  may 
be  regulated  by  States  under  the  authority  of 
State  law.  To  understand  the  roles  of  EPA 


'The  RCRA  base  hazardous  waste  program  is  the 
RCRA  program  initially  made  available  for  final 
authorization,  and  includes  Federal  regulations  up 
to  July  26, 1982.  Authorized  States  revise  their 
programs  to  Iceep  piace  with  Federal  program 
changes  that  have  taken  place  after  19S2  as  required 
by  40  CFR  271.21(e). 


and  the  States  in  regulating  the  hazardous 
portion  of  mixed  waste,  the  following 
categories  of  States  or  Territories  are 
discussed  below: 

•  States  and  Territories  whose  hazardous 
waste  program  has  not  been  authorized  under 
RCRA  to  act  "in  lieu  of  the  federal  RCRA 
program;  these  are  called  "unauthorized 
States  or  Territories"; 

•  States  and  Territories  with  RCRA 
authorization  that  have  adopted  mixed  waste 
authority;  and 

•  States  and  Territories  with  RCRA 
authorization  that  have  not  adopted  mixed 
waste  authority. 

As  a  subset  of  hazardous  waste,  mixed 
waste  is  regulated  by  EPA  in  unauthorized 
States  and  Territories  (i.e..  States  and 
Territories  that  have  not  been  authorized  to 
implement  the  RCRA  Subtitle  C  program). 
Where  States  and  Territories  are  RCRA 
authorized  and  have  adopted  mixed  waste 
authority,  mixed  waste  is  subject  to  the 
State's  or  Territory's  authorized  hazardous 
waste  program  (which  may  contain 
regulations  more  stringent  than  those  in  the 
Federal  RCRA  program).  See  Table  1  for  a  list 
of  States  with  mixed  waste  authority  as  of 
June  30, 1995.  In  States  or  Territories  with 
RCRA  authorization  that  have  not  yet 
adopted  mixed  waste  as  part  of  the  base 
RCRA  program,  mixed  waste  may  be 
regulated  under  State  or  Territorial 
regulation,  but  not  as  a  hazardous  waste 
under  an  authorized  RCRA  program. 

Facilities  in  RCRA  authorized  States 
(whether  the  State  has  mixed  waste  authority 
or  not)  should  contact  their  respective  State 
agency  to  ascertain  what  State  regulations 
may  apply  to  mixed  waste.  In  addition, 
facilities  in  RCRA  authorized  States  should 
be  aware  that  EPA  Regions  may  share 
responsibility  for  implementing  the  RCRA 
program  with  the  State,  particularly  with 
respect  to  certain  requirements  promulgated 
under  the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (e.g.,  corrective  action 
and  land  disposal  restriction  requirements), 
for  which  the  State  may  not  yet  be  authorized 
to  implement.* 

Twenty-nine  States  have  signed 
agreements  with  NRC  enabling  the  various 
"Agreement  States"  to  regulate  source, 
byproduct,  and  small  quantities  of  sptecial 
nuclear  material  within  their  boundaries,  (see 
Table  2).  Most  facilities  located  in  Agreement 
States  are  subject  to  regulatory  requirements 
for  radioactive  material  under  State  law.  This 
applies  to  all  source,  sf)ecial  nuclear,  and 
byproduct  material  except  that  from  nuclear 
utilities  and  fuel  cycle  facilities,  which  are 
subject  to  NRC's  requirements  and  DOE 
facilities,  which  are  subject  to  DOE  Orders. 
While  States  are  required  to  adopt  programs 
that  are  comparable  with  the  NRC  program. 
States  may  have  requirements  that  are  more 
stringent,  or  are  in  addition  to  those  from  the 
Federal  program.  Facility  managers  should 
determine  whether  their  State  is  an  NRC 
Agreement  State  and  determine  the  scope  of 
the  program  that  has  been  relinquished  by 
NRC  to  the  State. 


In  addition  to  NRC  regulated  facilities, 
many  DOE  facilities  may  store  mixed  waste. 
These  facilities  are  subject  to  the  RCRA 
Subtitle  C  requirements  or  comparable  State 
regulations.  DOE  Order  5820.2A, 
"Radioactive  Waste  Management,"  and  DOE 
Order  5400.3,  "Hazardous  and  Radioactive 
Mixed  Waste  Program,"  establish  policies, 
guidelines,  and  minimum  requirements 
under  which  DOE  facilities  must  manage 
their  radioactive  and  mixed  waste  and 
contaminated  facilities.  DOE  Order  5400.3 
excludes  byproduct  material  unless  it  is 
mixed  with  RCRA  hazardous  waste.  Because 
the  storage  issues  discussed  in  this  document 
may  arise  at  either  NRC-licensed  or  DOE 
facilities,  this  guidance  may  be  useful  in 
addressing  mixed  waste  storage  at  DOE 
facilities.  However,  the  primary  focus  of  this 
guidance  is  a  discussion  of  the  requirements 
for  the  storage  of  mixed  waste  at  NRC- 
licensed  and  RCRA-regulated  facilities.  As 
siunmarized  in  Table  3,  regulation  of  mixed 
waste  may  be  the  responsibility  of  the  State 
in  which  a  facility  is  located.  To  ensure 
compliance,  licensees  and  permittees  should 
contact  their  State  agencies  in  RCRA 
authorized  or  NRC  Agreement  States  to 
determine  if  this  or  other  guidance  is 
applicable. 

b.  Applicability  of  RCRA  Storage 
Requirements 

NRC  licensees  who  store  mixed  waste  must 
comply  with  the  requirements  of  RCRA. 
Under  RCRA  regulations,  storage  is  defined 
as  "the  holding  of  hazardous  waste  for  a 
temporary  period  at  the  end  of  which  the 
hazardous  waste  is  treated,  disposed  of,  or 
stored  elsewhere".  The  specific  RCRA  storage 
requirements  that  apply  to  licensees  are 
determined  by  the  quantity  of  hazardous 
waste  generated,  how  long  the  licensee  stores 
hazardous  waste  (including  mixed  waste)  on- 
site,*  and  the  typw  of  unit  in  which  the  waste 
is  stored.  Licensed  facilities  are  considered 
RCRA  storage  facilities  that  require  a  RCRA 
permit  *  (40  CFR  262.34)  if  they  store  the 
waste  for: 

•  More  than  90  days,  and  if  the  fecility's 
generation  rate  (both  hazardous  and  mixed 
waste)  is  greater  than  1000  kilograms  per 
month  (or  greater  than  1  kilogram  of  acutely 
hazardous  waste/month;  ">  or 

•  More  than  180  days,  and  if  the  facility's 
waste  generation  rate  (both  hazardous  and 


'For  more  information  on  RCRA  State 
authorization  and  the  authorization  status  of 
[>articular  States,  contact  the  RCRA/Superfund 
Hotline  at  1-800-424-9346. 


'  "On-site"  defined  by  RCRA  means  "the  same  or 
geographically  contiguous  property  which  may  be 
divided  by  public  or  private  right-of-way,  provided 
the  entrance  and  exit  between  the  properties  is  at 
a  cross-roads  intersection,  and  access  is  by  crossing 
as  opposed  to  going  along,  the  right-of-way.  Non- 
contiguous properties  owned  by  the  same  person 
but  connected  by  a  right-of-way  which  he  controls 
and  to  which  the  public  does  not  have  access,  is 
also  considered  on-site  property."  40  CFR  260.10 

*Note  that  facility  generation  rates  must  be  made 
on  a  per  month  basis  for  all  hazardous  wastes 
generated  on-site.  Waste  averaging  (i.e.,  determining 
the  total  amount  of  waste  generated  in  a  year  and 
dividing  by  12)  is  not  permitted  in  calculating 
monthly  generation  rates.  Likewise,  mixed  waste 
cannot  be  treated  separately  from  other  hazardous 
waste  in  terms  of  the  generation  and  accumulation 
limits. 

^  Acutely  hazardous  wastes  are  defined  in  40  CFR 
261.11(a)(2)  and  listed  in  40  CFR  261.31-33). 


mixed  waste)  is  between  100  and  1000 
kilograms/month  (in  addition,  the  on-site 
waste  accumulation  can  not  exceed  6000 
kilograms);  or 

•  Longer  than  270  days,  if  the  facility's 
waste  generation  rate  (both  hazardous  and 
mixed  waste)  is  between  100  and  1000 
kilograms/month,  and  if  the  hazardous  waste 
management  facility  to  which  the  waste  must 
be  shipped  is  over  200  miles  from  the 
licensee's  facility. 

Licensees  have  asked  questions  about  the 
applicability  of  RCRA  regulated  quantities.  If 
a  facility  generates  a  quantity  of  low-level 
mixed  waste  that,  ctunbined  with  on-site 
RCRA  non-mixed  hazardous  waste 
generation,  does  not  exceed  100  kg/mo  (or 
one  kilogram  of  acutely  hazardous  waste  as 
defined  in  40  CFR  261.11(a)(2)  and  listed  in 
40  CFR  261.31-33).  it  qualifies  as  a 
conditionally  exempt  small  quantity 
generator  (SQG).  As  a  result,  it  can  dispose 
of  the  low-level  mixed  waste  as  low-level 
radioactive  waste,  if  these  materials  meet  the 
disposal  site's  waste  acceptance  criteria  (40 
CFR  261.5). 

RCRA  p'>naut  requirements  are  unit- 
specific  and  are  described  in  40  CFR  part  264 
for  permitted  facilities  and  40  CFR  pm  265 
for  interim  status  facilities.  Interim  status 
requirements  are  self-implementing  waste 
management  requirements  which  are  limited 
to  facilities  that  were  already  in  existence  on 
the  date  that  a  new  regulation  or  statutory 
requirement  took  effect  and  which  subjected 
the  facility  to  RCRA.  For  mixed  waste 
facilities  in  authorized  States,  this  date 
generally  corresponds  to  the  date  that  the 
State  received  authorization  for  a  mixed 
waste  program,  although  State  requirements 
may  differ. 

Under  RCRA,  persons  who  store  the 
prescribed  quantities  of  hazardous  wastes  for 
less  than  the  times  outlined  above  are 
considered  generators  only  and  need  not 
obtain  a  storage  p>ermit.  However,  such 
generators  are  still  subject  to  the  storage 
requirements  of  40  CFR  262.34  (a)  or  (d),» 
unless  they  qualify  for  the  conditionally 
exempt  small  quantity  generator  (SQG) 
exemption  in  40  CFR  261.5.  A  generator 
qualifies  for  this  exemption  if  he  generates  no 
more  than  100  kilograms  of  hazardous  waste 
(including  mixed  waste)  per  month  or  1 
kilogram  of  acutely  hazardous  waste/month. 
Conditionally  exempt  SQGs  are  generally  not 
subject  to  RCRA  regulation  as  long  as  they 
meet  the  generation  and  accumulation  limits, 
properly  characterize  their  waste  and  ensure 
its  proper  management.  If  a  SQG  accimiulates 
more  than  1000  kilograms  on-site  or  if  its 
generation  rate  exceeds  100  kilograms  in  any 
given  month,  that  SQG  is  no  longer 
conditionally  exempt  and  is  subject  to 
RCRA.» 


■40  CFR  262.34(a)  addresses  the  accumulation 
time  and  the  containment  of  wastes  in  containers, 
tanks,  or  on  drip  pads  as  well  as  the  labelling  of 
these  units.  40  CFR  2e2.34(d)  discusses  storage 
requirements  for  persons  generating  between  100 
and  1000  lulograms  of  hazardous  wasta  per  month. 

*  State  regulations  pertaining  to  small  quantity 
generators  may  vary.  Generators  should  contact  the 
appropriate  State  hazardous  waste  regulatory 
authority  to  determine  the  status  of  SQGs  in  their 
Sute. 


Generators  may  also  store  up  to  55  gallons 
of  hazardous  waste  (or  1  quart  of  acutely 
hazardous  waste)  in  containers  at  or  near  the 
site  of  generation  without  a  RCRA  permit  and 
without  regard  to  the  storage  time  limits. 
This  is  known  as  "satellite  accumulation" 
and  is  governed  by  40  CFR  262.34(c)(1). 
However,  any  waste  in  excess  of  the  55 
gallons  (or  1  quart  of  acutely  hazardous 
waste)  must  be  removed  fraim  this  area 
within  three  days  of  the  date  that  these 
voliunes  were  exceeded  to  a  central  storage 
area  at  which  time  the  accumulation  times 
mentioned  above  take  effect.  For  example,  a 
facility  that  generates  over  1000  kg  of 
hazardous  waste  per  month  has  up  to  three 
days  to  remove  any  waste  that  exceeds  the 
satellite  accumulation  limit  of  55  gallons 
&t)m  the  satellite  accumulation  container 
and,  following  that  three  day  period  (or  after 
waste  is  moved  to  the  generator  storage  area), 
may  store  the  waste  for  up  to  90  days  in 
accordance  with  the  generator  storage 
provisions  of  40  CFR  Part  262.34(a).  If  the 
waste  is  stored  longer  than  90  days,  RCRA 
interim  status  or  a  RCRA  storage  permit  is 
required. 

Secondary  materials  that  are  stored  or 
accumulated  prior  to  being  recycled  (used, 
reused,  or  reclaimed)  may  be  consid««d 
"accimiulated  speculatively"  (see  40  CFR 
sections  261.1(c)(7),  261.1(c)(8),  and  261.2(c) 
and  (e))  and  thus  may  be  identified  as 
hazardous  waste  imless  the  generator  or 
facility  accumulating  the  material  can 
demonstrate  that: 

•  The  material  is  potentially  recyclable; 

•  The  material  has  a  feasible  means  of 
being  recycled;  and 

•  At  least  75  percent  by  weight  or  volume 
is  recycled  or  transferred  to  a  different  site 
for  recycling  during  the  calendar  year. 

The  EPA  Regional  Administrator  or  State 
Director  has  authority  to  approve 
accumulation  that  does  not  meet  these  limits, 
upon  request  for  a  variance  (see  40  CFR 
260.31(a)). 

These  restrictions  on  speculative 
accumulation  may  bring  materials  into  the 
hazardous  waste  universe  that  have  in  the 
past  been  considered  recyclable  (see  40  CFR 
261.2(d)  and  261.2(e)).  The  intent  of  having 
such  a  requirement  is  to  prevent  the  long 
term  storage  and  mismanagement  of 
hazardous  materials  under  the  guise  that  they 
may  have  some  potential  for  being  reused  or 
recycled.  Readers  are  encouraged  to  review 
40  CFR  261.2  and  261.6  for  further 
information  on  accumulation. 

c.  Storage  Time  Limitations  Under  the  Land 
Disposal  Restrictions  and  Variances 

EPA's  Land  Disposal  Restriction  (LDR) 
regulations  (i.e.,  the  requirements  in  40  CFR 
268.50  that  prohibit  the  land  disposal  of 
hazardous  wastes  without  prior  treatment) 
prohibit  the  storage  of  LDR  restricted 
hazardous  wastes  (including  mixed  wastes) 
except  when  storage  is  "solely  for  the 
purpose  of  accumulation  of  such  quantities 
of  hazardous  waste  as  necessary  to  facilitate 
proper  recovery,  treatment,  or  disjxisal". 
Wastes  that  satisfy  this  accumulation 
requirement,  may  be  stored  in  tanks, 
containers,  or  containment  buildings  on- 


site.  '0  Waste  may  be  stored  without  regard  to 
the  storage  prohibition  if  it  has  been  treated 
to  meet  EPA  treatment  standards  or  if  the 
waste  is  not  subject  to,  or  is  exempt  from,  the 
LDRs  because  of  an  extension  or  a  specific 
exemption  from  the  LDRs  (e.g..  conditionally 
exempt  small  quantity  generator  wastes).  In 
addition,  wastes  that  have  been  placed  into 
storage  prior  to  an  applicable  LDR  effective 
date  are  not  subject  to  the  prohibitions  on 
storage.  However,  once  such  wastes  are 
removed  from  storage,  these  wastes  are 
subject  to  treatment  standards  and  other 
applicable  LDR  requirements  (51  FR  40577, 
November  7, 1986). 

The  storage  prohibition  also  is  not  in  effect 
for  waste  subject  to  a  variance  from  the  Land 
Disposal  Restrictions.  EPA  grants  three 
general  types  of  variances  from  the  LDRs:  (1) 
variances  that  delay  the  effective  date  of  a 
prohibition  (e.g.,  a  variance  based  on  the  lack 
of  capacity  to  treat,  recover  or  dispose 
hazardous  waste);  (2)  variances  from  the 
prohibition  based  on  a  "no-migration" 
determination;  and  (3)  a  treatability  variance 
frt>m  a  specific  treatment  standard.  For  more 
information  on  these  variances,  please 
consult  the  EPA  guidance  document  entitled 
"Guidance  on  the  Land  Disposal  Restrictions' 
Effects  on  Storage  and  Disp>08al  of 
Commercial  Mixed  Waste"  (OSWER 
Directive  9555.00-01,  September  28,  1990) 
available  from  NRC  or  EPA. 

d.  RCRA  Permits  and  NRC  License 
Amendments 

Storage  of  all  radioactive  waste,  including 
mixed  waste,  should  be  carried  out  in  such 
a  manner  that  ensiu^s  that  the  stored  waste 
does  not  create  a  radiological  hazard  to 
surrounding  areas,  increase  the  potential  for 
a  release  of  radioactive  materials  to 
unrestricted  areas,  or  pose  an  increased 
hazard  to  facility  personnel.  The  physical, 
chemical,  and  radiological  characteristics  of 
the  waste,  as  well  as  any  other  characteristics 
that  could  pose  a  potential  health  and  safety 
problem  in  the  storage  area  should  be 
identified  and  evaluated  by  the  licensee  prior 
to  developing  the  NRC  license  application  or 
amendment  request.  Provisions  for  material 
security  and  inventory,  fire  protection, 
effluent  controls,  effluent  monitoring, 
shielding  and  area  radiological  controls 
should  be  included  in  the  NRC  license 
application  or  amendment  request.  This 
application  or  request  should  include  written 
procedures  for  radiological  surveys,  periodic 
audits,  and  inspections,  as  well  as  an 
effective  contingency  plan  to  address  the 
repackaging  of  damaged  or  deteriorating 
containers.  The  elements  of  the  plan  should 
take  into  account  the  isotopes,  waste  forms, 
and  quantities  to  be  stored. 

In  order  to  remain  in  compliance  with  all 
regulatory  requirements  for  mixed  waste 
storage,  some  licensees  may  need  to  obtain 
an  EPA  (or  authorized  State)  storage  permit 
and/or  amend  their  NRC  (or  Agreement  State] 


">  Containment  buildings  (defined  as  hazardous 
waste  management  units  where  waste  is  stored  or 
treated)  are  not  considered  land  disposal  units  and 
wastes  may  be  stored  in  contaiiunent  buildings 
writhout  first  meeting  a  treatment  standard.  Please 
see  57  FR  37194,  August  18, 1992  for  more  deUiled 
information. 
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licenses.  Examples  of  instances  where  an 
NRC  license  amendment  may  be  needed 
include: 

•  If  the  total  activity  of  the  radioactive 
material  at  the  facility  (both  in  use,  storage, 
or  in  waste)  would  exceed  the  activity 
authorized  by  the  facility  license; 

•  If  the  licensee  intends  to  store  the  waste 
in  a  portion  of  the  facility  not  authorized  by 
the  license; 

•  If  the  chemical  or  physical  form  of  the 
waste  is  not  authorized  by  the  license;  or 

•  If  the  storage  program  is  not  specifically 
included  within  the  scope  of  the 
authorization. 

If  a  licensee  is  required  to  amend  its 
radioactive  materials  license,  NRC  will 
require  the  licensee  to  provide  sufficient 
information  to  evaluate  the  request  and 
determine  if  the  proposed  amendment 
impacts  on  the  level  of  protection  afforded  by 
the  existing  license. 

NRC  License  Amendments 

While  EPA  regulations  concerning  the 
storage  of  hazardous  waste  (40  CFR  Part  264, 
Subpart  I  and  J)  are  fairly  prescriptive,  NRC 
regulations  regarding  the  storage  of 
radioactive  waste,  other  than  sf)ent  fuel,  are 
more  performance  based.  NRC  licenses 
incorporate  conditions  sptecific  to  a  facility  or 
licensee  that  prescribe  acceptable  practices 
for  the  storage  of  radioactive  material. 
Typically,  licensees  propose  materials 
management  practices  to  NRC  and  an 
evaluation  of  the  proposed  practice  is 
performed  by  NRC  prior  to  approving  (or 
disapproving)  the  request.  These  license 
conditions  are  then  enforceable  conditions 
under  which  the  licensee  must  conduct  his 
operations. 

Those  facilities  already  possessing  a 
radioactive  materials  license  may  need  to 
amend  their  license  to  store  mixed  waste. 
Currently,  NRC  guidance  on  LLW  storage  is 
contained  in  several  Generic  Letters  and 
Information  Notices.  Appendix  A  lists  these 
Generic  Letters  and  Information  Notices. 
Licensees  contemplating  storing  mixed  waste 
should  review  the  NRC  guidance  and  contact 
NRC  to  determine  the  information  that 
should  be  included  in  a  request  to  store 
mixed  waste  at  their  facility. 
(In  a  memorandum  to  the  Commission  dated 
August  1,  1994  (SECY  94-198),  NRC  staff 
provided  the  Commission  with  revisions  to 
the  existing  guidance  for  on-site  storage  of 
low-level  radioactive  waste.  NRC  staff 
expects  to  finalize  the  guidance  in  late  1995. 
Until  the  revised  guidance  is  finalized 
licensees  should  refer  to  the  guidance 
discussed  in  Appendix  A.  NRC  staff  expects 
to  include  the  revised  LLW  storage  guidance 
in  the  final  joint  guidance  on  mixed  waste 
storage]. 

If  licensees  store  mixed  waste  containing 
special  nuclear  material,  they  must  address 
the  special  properties  of  the  fissile 
radioisotopes  in  this  waste.  Their  mixed- 
waste  storage  program  must  address  the 
spatial  distribution,  geometry,  volume,  and 
the  concentration  of  this  waste  at  the  storage 
facility.  Strict  controls  are  to  be  implemented 
and  documented  that  assure  the  safe  storage 
of  mixed  waste  containing  si}ecial  nuclear 
material.  Appropriate  security  measures  are 


to  be  taken,  and  documented,  to  ensure  the 
physical  security  of  special  nuclear  material 
at  the  storage  facility.  The  licensee  must 
comply  with  all  requirements  stipulated  in 
their  license  and  with  the  requirements  in  10 
CFR  Part  70,  "Domestic  Licensing  of  Special 
Nuclear  Material." 

RCRA  Permits 

Licensees  who  require  a  RCRA  permit  for 
storage  must  submit  an  EPA  permit 
application.  The  application,  which  is 
described  in  40  CFR  Part  270,  consists  of  two 
parts  (Parts  A  and  B).  Pari  A  consists  of  pages 
1  and  3  of  the  Consolidated  Permit 
Applications  Form.  There  is  no  form  for  a 
Part  B  application.  Rather,  the  Part  B 
application  is  submitted  in  narrative  form 
and  should  contain  the  information  set  forth 
in  the  applicable  sections  of  40  CFR  270.14 
through  270.29.  For  new  facilities.  Parts  A 
and  B  of  the  permit  must  be  submitted  at 
least  180  days  before  physical  construction  of 
any  new  facility  is  expected  to  commence. 

For  existing  facilities  (i.e.,  existing  on  the 
date  that  RCRA  applicability  is  established), 
timely  submission  of  the  Notification  of 
Hazardous  Materials  Activity  and  a  Part  A 
application  qualifies  the  facility  for  interim 
status  under  RCRA  section  3005(e).  Facilities 
with  interim  status  are  treated  as  having  been 
issued  a  RCRA  permit  until  EPA,  or  a  State, 
makes  a  final  determination  on  the  permit 
application. 

Facilities  with  interim  status  still  must 
comply  with  the  interim  status  regulations 
set  forth  in  40  CFR  Part  265  or  with  their 
State's  regulations  if  it  is  an  EPA  authorized 
State.  For  such  existing  facilities  the  EPA 
Regional  Administrator  shall  set  a  date, 
giving  the  facility  at  least  six  months  notice, 
for  submission  of  the  Part  B  application. 

m.  Specific  Storage  Issues 

Most  mixed  waste  at  operating  fecilities 
will  be  stored  in  containers  or,  less 
frequently,  in  tanks.  EPA  requirements  for 
waste  stored  in  tanks  and  containers  are 
outlined  in  RCRA  Subparts  ]  and  I, 
respectively.  In  addition,  40  CFR  268.50 
addresses  the  storage  of  hazardous  wastes 
restricted  from  land  disposal  under  Subpart 
C  of  RCRA.  Unlike  EPA  regulations,  NRC's 
requirements  for  waste  storage  are  not 
specific  with  respect  to  the  type  of  storage 
unit  (i.e.,  container,  tank,  waste  pile,  etc.), 
except  for  tanks  at  nuclear  power  reactors, 
but  are  based  on  the  type  of  waste  (i.e,  wet 
or  dry)  and  are  outlined  in  10  CFR  Parts  20, 
30,  40,  50,  70,  and  73.  Licensees  will  be 
required  to  comply  with  container  and  tank 
requirements  of  both  EPA  and  NRC. 

Licensees  have  identified  a  variety  of 
issues  associated  with  the  storage  of  mixed 
waste  that  have  caused  them  concern. 
Licensees  have  indicated  to  both  NRC  and 
EPA  that  they  believe  strict  adherence  to  the 
regulations  of  both  agencies  may  not  be 
possible  because  of  perceived  inconsistencies 
between  the  two  sets  of  regulatory 
requirements."  Where  radioactive  wastes  (or 
wastes  susptected  of  being  radioactive)  are 


' '  The  Agencies  consider  an  inconsistency  to 
occur  when  compliance  with  one  statute  or  set  of 
implementing  regulations  would  necessarily  cause 
noncompliance  with  the  other. 


involved  in  storage,  it  has  been  suggested 
that  the  NRC's  storage  requirements  may  nm 
counter  to  the  aims  of  RC31A.  Neither  EPA 
nor  NRC  is  aware  of  any  specific  instances 
where  RCRA  compliance  has  been 
inconsistent  with  the  AEA.  However,  both 
agencies  acknowledge  that  an  inconsistency 
may  occur.  A  licensee  or  applicant  who 
suspects  that  an  inconsistency  may  exist 
should  contact  both  NRC,  EPA,  or  any  other 
AEA  and  RCRA  regulatory  agencies.  These 
regulatory  agencies  should  deliberate  and 
consult  on  whether  there  is  an  unresolvable 
inconsistency  and,  if  one  exists,  they  should 
attempt  to  fashion  the  necessary  relief  from 
the  particular  RCRA  provision  that  gives  rise 
to  the  inconsistency.  However,  all  other 
RCRA  regulatory  requirements  would  apply. 
That  is,  a  finding  by  the  regulatory  agencies 
that  an  inconsistency  exists  does  not  relieve 
a  hazardous  waste  facility  owner/operator  of 
the  responsibility  to  ensure  that  the  mixed 
waste  is  managed  in  accordance  with  all 
other  applicable  RCRA  regulatory 
requirements.  Owners/operators  of  mixed 
waste  facilities  are  encouraged  to  address  and 
document  this  potential  situation  and  its 
resolution  in  the  RCRA  facility  waste 
analysis  plan  which  must  be  submitted  with 
the  Part  B  permit  application,  or  addressed 
in  a  permit  modification. 

Licensees  have  identified  four  issues  where 
compliance  with  both  agencies'  regulations 
has  caused  concern  or  confusion.  These 
issues  are: 

(1)  Decay-in-storage  of  mixed  waste; 

(2)  Insjjection/siu^eillance  requirements 
for  mixed  waste  in  storage: 

(3)  Allowable  storage  practices  for  stored 
mixed  waste;  and 

(4)  Waste  compatibility,  segregation  and 
spacing  requirements. 

Decay-in-Storage  of  Mixed  Waste 

A  large  portion  of  the  radioactive  waste 
(and  mixed  waste)  generated  by  medical  and 
biomedical  research  institutions  contains 
radionuclides  with  relatively  short  half-lives. 
These  short  lived  radionuclides  are 
especially  prevalent  in  the  combustible  dry 
waste,  aqueous  wastes,  and  animal  carcass 
wastes  generated  by  medical  and  academic 
institutions.  NRC  generally  allows  medical 
facilities  to  store  waste  containing 
radionuclides  with  half-lives  of  less  than  65 
days  until  10  half-lives  have  elapsed  and  the 
radiation  emitted  from  the  unshielded 
surface  of  the  waste,  as  measured  with  an 
appropriate  survey  instrument,  is 
indistinguishable  horn  background  levels. 
The  waste  may  then  be  disposed  of  as  non- 
radioactive waste  after  ensuring  that  all 
radioactive  material  labels  are  rendered 
unrecognizable  (see  10  CFR  35.92). 
Radioactive  waste  may  also  be  stored  for 
decay  under  certain  circumstances  in 
accordance  with  10  CFR  20.2001.  For  mixed 
waste,  storage  for  decay  is  particularly 
advantageous,  since  the  waste  may  be 
managed  solely  as  a  hazardous  waste  after 
the  radionuclides  decay  to  background 
levels.  Thus,  the  management  and  regulation 
of  these  mixed  wastes  are  greatly  simplified 
by  the  availability  of  storage  for  decay. 

Before  disposing  of  the  waste  after  decay, 
the  licensee  must  survey  the  waste  using  an 
appropriate  survey  instrument,  and 


technique,  and  demonstrate  that  the  radiation 
emitted  from  the  waste  is  indistinguishable 
from  representative  background  levels. 
Licensees,  not  already  authorized  to  hold 
wastes  for  decay-in-storage,  that  wish  to  hold 
mixed  waste  for  decay-in-storage  may  need  to 
obtain  a  license  amendment  from  NRC  prior 
to  storing  the  mixed  waste.  Many  licensees 
in  possession  of  mixed  waste  and  who  use 
decay-in-storage  will  be  required  to  obtain  an 
amendment  to  store  the  mixed  waste  for 
decay  prior  to  disposal  as  hazardous  waste. 
The  following  should  be  included  in  a 
license  amendment  request  to  NRC: 

•  A  description  of  the  survey  procedures 
to  be  used  during  storage  and  prior  to  release 
of  the  waste  to  a  hazardous  waste-only 
facility, 

•  A  description  of  the  procedures  for 
segregating  and  tracking  waste  from 
placement  in  storage  to  release  to  a 
hazardous  waste-only  facility, 

•  A  commitment  that  waste  will  be  held 
for  a  minimum  of  ten  half-lives  prior  to 
performing  the  final  radiation  siuvey  before 
release  to  a  hazardous  wasteK}nly  facility  and 

•  A  statement  that  the  decayed  radioactive 
waste  will  not  be  released  to  a  hazardous 
waste-only  facility  unless  the  radiation 
emitted  frt)m  the  waste  is  indistinguishable 
fit>ro  background  radiation. 

While  NRC  licensing  amendments  address 
the  management  of  the  radioactive 
component  of  these  wastes,  they  generally 
have  no  effect  on  the  applicable  RCRA 
storage  provisions.  Storage  requirements 
under  RCRA  should  ideally  be  implemented 
in  a  manner  that  provides  appropriate 
protection  of  health  arid  the  environment, 
without  setting  up  undue  imp>ediments  to 
well  conducted  decay  programs. 

Under  RCRA,  a  storage  i>ermit  (or  interim 
status)  is  generally  required  to  manage  the 
wastes  during  the  decay  period  if  this  storage 
period  exceeds  90  days.  However,  even  with 
such  a  permit,  a  question  has  been  raised  as 
to  whether  accimiulation  of  mixed  wastes 
during  the  decay  period  violates  the  Land 
Disposal  Restrictions  (LDR)  storage 
prohibition  in  RCRA  section  3004(j).  This 
latter  provision,  and  regulations  at  40  CFR 
268.  SO,  generally  prohibit  generators  and 
owner/operators  of  hazardous  waste 
treatment,  storage,  or  disposal  facilities  from 
storing  hazardous  wastes  that  are  restricted 
fit)m  land  disposal  under  the  LDR  program, 
except  when  storage  is  "solely  for  the 
purpose  of  accimiulation  of  such  quantities 
of  hazardous  waste  as  necessary  to  facilitate 
proper  recovery,  treatment,  or  disposal". 
Exceptions  are  recognized  for  hazardous 
wastes  that  have  been  treated  to  LDR 
treatment  specifications,  and  for  wastes 
exempted  by  virtue  of  one  of  the  LDR 
variance  authorities,  i.e.,  a  capacity  variance, 
a  no  migration  variance,  or  a  case-by-case 
extension.  In  addition,  RCRA  and  regulations 
at  40  CFR  268.50(a)  define  a  conditional 
exception  for  on-site  storage  in  tanks  or 
containers,  where  the  generator  complies 
with  the  regulations  at  40  CFR  262.34 
requirements,  and  the  storage  is  solely  for  the 
purpose  of  the  accumulation  of  such 
quantities  of  hazardous  waste  as  are 
necessary  to  facilitate  proper  recovery, 
treatment,  or  disposal. 


EPA  believes  that  the  limited  periods  of 
approved  decay-in-storage  of  mixed  waste  do 
not  violate  the  RCRA  section  3004(j)  storage 
prohibition.  EPA  believes  this  interpretation 
is  supported  by  the  following  consideration. 

EPA  considers  decay-in-storage  a  necessary 
and  useful  part  of  the  best  demonstrated 
available  technology  (BDAT)  treatment 
prtx:ess.  "Decay-in-storage"  meets  the 
definition  of  "treatment"  in  40  CFR  260.10, 
insofar  as  it  is  a  method  or  technique 
designed  to  change  the  physical  character  or 
composition  (amoimt  of  radioactivity)  in  the 
mixed  wastes.  Decay-in-storage  subsequently 
makes  the  treatment  of  the  hazardous 
constituents  safer,  and  renders  them  safer  for 
transport. 

As  a  result,  the  LDR  storage  prohibition 
does  not  apply  to  mixed  waste  held  pursuant 
to  an  NRC  approved  decay-in-storage 
program  during  the  period  of  decay.  EPA 
emphasizes  that  the  inapplicability  of  the 
storage  prohibition  is  coincident  with  the 
period  of  decay;  once  the  waste  has  decayed 
to  levels  that  are  indistinguishable  from 
background  levels,  the  RCRA  3004(j)  and  40 
CFR  268.50  provisions  apply  fully  to  any 
additional  storage  that  occurs  prior  to 
completing  the  required  BDAT  treatment. 

Inspection/Surveillance  Requirements  for 
Stored  Mixed  Waste 

Under  RCRA,  waste  storage  containers 
must  be  inspected  on  a  weekly  basis  (40  CFR 
264.174)  and  certain  above-ground  pKsrtions 
of  waste  storage  tanks  on  a  daily  basis  (40 
CFR  264.195(b)(1)).  The  purpose  of  these 
inspections  is  to  detect  leakage  from  or 
deterioration  of  containers.  NRC  recommends 
that  waste  in  storage  be  inspected  on  at  least 
a  quarterly  basis.  Licensees  have  expressed 
concerns  that  daily  or  weekly  "walk- 
through" inspections  of  high-activity  mixed 
waste  may  result  in  increased  exposures  to 
workers  at  their  facilities  and  thus  violate 
their  As  Low  as  Reasonably  Achievable 
(ALARA)  programs. 

The  RCRA  regulations  and  permit  guidance 
do  not  require  that  inspections  of  mixed 
waste  in  storage  must  be  "walk-through" 
inspections.  NRC  and  EPA  recognize  that 
increased  exposures  to  workers  may  result 
from  daily  or  weekly  "walk  through" 
inspections  and  suggest  that  licensees 
consider  using  methods  other  than  walk- 
through inspections  as  a  means  to  inspect 
high-activity  mixed  waste  in  storage. 
Alternative  methods  for  inspection  could 
include  the  use  of  remote  monitoring  devices 
to  determine  if  a  waste  container  is  leaking 
or  television  monitors,  or  other  means  that 
are  capable  of  detecting  leakage  or 
deterioration.  Such  alternative  methods 
would  comply  with  the  RCRA  regulation  and 
would  avoid  the  additional  exposures  of 
walk-through  inspections.  However,  these 
measures  should  be  coupled  with  a  means  to 
promptly  locate  and  segregate  or  remediate 
leaking  containers. 

Flexibility  does  exist  in  the  RCRA 
regulations  to  allow  use  of  such  alternative 
inspection  procedures  at  frequencies 
specified  in  the  hazardous  waste  regulations 
and  in  the  facility's  waste  analysis  plan. 
Once  a  facility  receives  a  RCRA  permit,  these 
procedures  and  frequencies  are  included  in 
the  permit  Facilities  with  existing  RCRA 


permits  may  have  to  request  a  permit 
modification  to  change  stated  inspection 
procedures  (40  CFR  270.42). 

NRC  licensees  that  have  incorp>orated 
specific  inspection  procedures  in  their 
radioactive  materials  licenses  or  procedures 
referred  to  in  license  conditions  should 
contact  the  appropriate  NRC  or  State  office  to 
determine  if  the  alternative  insp>ection 
procedure  will  require  the  license  to  be 
amended. 

Allowable  Storage  Practices — Dense  Packing 
Practices 

NRC  currently  allows  containers  with  low 
exposure  rates  to  be  used  to  provide  radiation 
shielding  for  containers  with  higher  exposure 
rates.  Licensees  have  expressed  concerns  that 
RCRA  inspection  requirements  (40  CFR 
264.174,  264.195(b)(1),  265.174,  and 
265.195(a)(1))  may  restrict  this  use  of  low 
exposure  rate  containers  and  that  such  a 
restriction  could  cause  an  increase  in  worker 
exposures. 

The  agencies  agree  that  using  low-exposure 
rate  containers  for  radiation  shielding  is  a 
reasonable  practice.  However,  concerns  about 
the  potential  consequences  of  a  container 
leaking  liquid  high-activity  mixed  waste 
must  also  be  addressed.  Containers  may  be 
used  for  radiation  shielding,  so  long  as  a 
licensee  is  capable  of  detecting,  locating  the 
source,  and  responding  to  a  release  within  24 
hours  of  detection  to  mitigate  any  significant 
release.  An  example  of  such  a  capability 
might  include  a  remote  monitoring  capiability 
coupled  with  a  means  for  promptly  locating 
and  responding  to  such  a  release.  So  long  as 
the  container  configuration  does  not 
compromise  the  ability  to  detect  or  respond 
to  container  leakage  or  deterioration,  the 
configuration  complies  with  RCRA 
requirements. 

Waste  Compatibility,  Segregation  and 
Sp>acing  Requirements 

In  general,  any  facility  that  treats,  stores  or 
dispxjses  of  RCRA  hazardous  wastes 
(including  mixed  waste)  must  take  sp>ecial 
measures  in  handling  ignitable,  reactive,  and 
potentially  incompatible  wastes.  These 
measures  are  outlined  in  40  CFR  264.17, 
including  placing  "No  smoking"  signs  in 
areas  where  ignitable  or  reactive  wastes 
present  hazards,  separating  or  protecting 
wastes  from  sources  of  ignition  or  reaction, 
and  taking  special  precautions  to  avoid 
explosive,  heat  or  gas  generating  reactions. 
Facilities  must  document  their  compliance 
with  these  measures  (40  CFR  264.17(c)). 

Additional  requirements  for  ignitable, 
reactive,  and  incompatible  wastes  managed 
in  tanks  and  containers  are  found  in  Subparts 
I  and  I  of  40  CFR  Parts  264  and  265.  For 
example,  40  CFR  264.177  and  265.177 
require  that  wastes  managed  in  containers 
that  are  stored  close  to  incompatible  wastes 
or  other  materials  "must  be  separated  from 
the  other  materials  or  protected  from  them  by 
means  of  a  dike,  berm,  wall,  or  other  device" 
to  prevent  ignition  or  reaction.  This 
separation,  however,  can  occur  in  the  same 
storage  fecility  and  does  not  necessitate  the 
construction  of  an  entirely  separate  storage 
imit.  Hazardous  wastes  also  may  not  be 
placed  in  unwashed  or  contaminated  units 
that  previously  contained  incompatible 
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wastes  or  materials  (40  CFR  264.177(b)). 
Appendix  V  of  40  CFR  Part  264  contains 
examples  of  potentially  incompatible  wastes. 
RCRA  storage  facilities  must  also  maintain 
sufficient  aisle  space  in  waste  storage  areas 
"to  allow  the  unobstructed  movement  of 
personnel,  fire  protection  equipment,  spill 
control  equipment,  and  decontamination 
equipment  to  any  area  of  the  facility 
operation  in  an  emergency,  unless  it  can  be 
demonstrated  to  the  EPA  Regional 
Administrator  that  aisle  space  is  not  needed 
for  these  purposes"  (40  CFR  264.35).  In 
situations  where  high  activity  mixed  wastes 
are  monitored  by  remote  means  and/or  stored 
using  dense  packing,  a  new  facility  has  the 
flexibility  to  make  such  a  demonstration  to 
the  Regional  Administrator  based  (or 
authorized  State)  on  the  need  to  control  the 
radiation  hazard  (40  CFR  264.35).  Facilities 
with  interim  status  have  the  same 
opportunity  to  justify  why  aisle  space  is  not 
required  (40  CFR  265.35).  In  either  case, 
alternative  systems  or  plans  to  contain  spills, 
prevent  fire  and  decontaminate  equipment 
may  be  required  by  the  Regional 
Administrator.  The  determination  to  waive  or 
alter  the  aisle  space  requirement  will  be 
made  on  a  case-by-case  basis  and  be 
incorporated  into  the  fecility's  RCRA  permit. 

IV.  EPA  RCRA  Enforcement  Policy  for  Mixed 
Waste  in  Storage 

EPA  has  recognized  that  a  shortage  of 
adequate  treatment  and  disposal  capacity  for 
mixed  waste  has  existed  for  some  time,  and 
that  the  LDRs  present  a  problem  for 
generators  that  are  unable  to  treat  or  disp)ose 
of  this  waste.  Accordingly,  on  August  29, 
1991  EPA  announced,  in  the  Federal  Register 
(56  FR  42730)  a  policy  of  giving  a  reduced 
priority  to  civil  enforcement  of  the  storage 
prohibition  in  section  3004  (j)  of  RCRA  at 
facilities  which  generate  mixed  waste.  The 
policy  was  limited  to  civil  enforcement  and 
administrative  actions  resulting  solely  from 
the  act  of  storing  mixed  waste  in  violation  of 
RCRA  section  3004  (j)  and  to  those  waste 
streams  for  which  adequate  treatment  is  not 
available.  The  policy  was  limited  in  duration 
and  expired  on  December  31, 1993.  On  April 


20, 1994,  EPA  announced  a  two  year 
extension  of  this  policy  (59  FR  18813). 

This  policy  applies  to  facilities  which 
generate  less  than  1.000  cubic  feet  per  year 
of  land  disposal  restricted  mixed  waste  and 
are  operated  in  an  environmentally 
responsible  manner.  EPA  will  consider  a 
variety  of  factors  in  determining  if  a  fiacility 
is  conducting  its  operations  in  an 
environmentally  responsible  manner 
including: 

•  Whether  the  facility  can  demonstrate 
that  its  mixed  waste  storage  areas  are  in 
compliance  with  all  applicable  RCRA  storage 
facility  standards  found  in  40  CFR  264.73/ 
265.73  and  inspection  standards  foimd  in  40 
CFR  264.15/265.15; 

•  Whether  the  focility  has  identified  and 
kept  records  of  its  mixed  wastes  in 
accordance  with  40  CFR  264.73(b)/265.73(b), 
including  sources,  waste  codes,  generation 
rates  and  volumes  in  storage; 

•  Whether  the  facility  has  developed  a 
mixed  waste  minimization  plan  (see  58  FR 
31114,  May  28, 1993)  and; 

•  Whether  the  fecility  is  prepared  to 
demonstrate  the  good  faith  efibrts  it  has 
undertaken  to  ascertain  the  availability  of 
treatment  capacity  for  its  wastes. 

Licensees  are  encouraged  to  review  this 
policy  as  presented  in  the  Federal  Register 
to  determine  if  the  flexibility  contained  in 
the  policy  may  be  appropriate  for  the 
operations  at  their  facilities. 

V.  Conclusion 

NRC  and  EPA  recognize  that  until  adequate 
treatment  and  disposal  capacity  is  developed, 
mixed  waste  generators  will  face  difficulties 
when  storing  their  mixed  waste.  Compliance 
with  both  agencies'  regulatory  requirements 
will  require  that  mixed  waste  generators 
become  familiar  with  and  take  advantage  of 
the  flexibility  in  the  existing  regulations. 
Methods  to  ensure  compliance  v«rith  these 
regulations  may  include  the  use  of  remote 
monitoring  equipment  and  shielding  high 
exposure  rate  containers  with  low  exposure 
rate  containers.  Generators  that  manage  land 
disposal  restricted  waste  and  that  are  unable 
to  find  treatment  and  dispiosal  capacity  are 


likely  to  meet  the  conditions  for  the  lower 
enforcement  priority  policy  described  above. 
If  a  generator  locates  adequate  treatment  and 
disposal  capacity,  this  capacity  should  be 
used  rather  than  engaging  in  unnecessary 
storage. 

Generators  should  make  every  effort  to 
determine  if  treatment  or  disposal  capacity 
currently  exists  for  their  mixed  waste.  In 
order  to  provide  mixed  waste  generators  with 
information  on  commercial  treatment  flnd 
disposal  capacity,  the  agencies  published 
NUREG/CR-5938,  the  National  Profile  on 
Commercially  Generated  Low-Level 
Radioactive  Mixed  Waste  in  December  1992. 
This  NUREG  presents  information  on  the 
volumes,  characteristics,  and  treatability  of 
commercially  generated  mixed  waste  and 
provides  valuable  information  on  facilities 
that  currently  offer  treatment  services  for 
mixed  waste.  Finally,  generators  should 
minimize,  to  the  maximum  extent 
practicable,  the  amount  of  mixed  waste  being 
generated  at  their  facilities.  EPA's  Risk 
Reduction  Engineering  Laboratory  (RREL),  in 
coordination  with  DOE,  is  currently 
conducting  research  in  waste  minimization 
techniques  that  should  provide  generators 
with  general  strategies  to  minimize  their 
hazardous  and  mixed  waste  generation. 
Mixed  waste  generators  should  contact  RREL 
at  (513)  569-7391  to  obtain  information  on 
these  general  waste  minimization  techniques. 
(For  additional  guidance,  refer  to  58  FR 
31114,  May  28, 1993,  Guidance  to  Hazardous 
Waste  Generators  on  the  Elements  of  a  Waste 
Minimization  Program,  or  NRC  Information 
Notice  94-23,  Guidance  to  Hazardous, 
Radioactive  and  Mixed  Waste  Generators  on 
the  Elements  of  a  Waste  Minimization 
Program,  March  25, 1994). 

NRC  and  EPA  believe  that  through 
coof>eration  with  the  regulatory  authorities, 
the  use  of  innovative  storage  practices, 
minimizing  mixed  waste  generation,  and 
treating  mixed  waste  to  the  maximum  extent 
possible,  mixed  waste  generators  will  be  able 
to  manage  their  mixed  waste  in  a  maimer  that 
protects  the  public  and  the  environment  until 
adequate  disposal  capacity  is  developed. 


Table  1.— States  With  Mixed  Waste  Authority  as  of  June  30, 1995 


Alabama 

Illinois 

Arizona 

Indiana 

Arkansas 

Kansas 

California 

Kentucky 

Colorado 

Louisiana 

Connecticut 

Michigan 

Ftofida 

Minnesota 

Georgia 

Mississippi 

Guam 

Missouri 

Idaho 

Montana 

Nebraska 

Oregon. 

Nevada 

South  Carolina. 

New  Hampshire 

South  Dakota. 

New  MexkX) 

Tennessee. 

New  York 

Texas. 

North  Carolina 

Utah. 

North  Dakota 

Vemx>nt 

Ohk) 

Washington. 

Oklahoma 

Wisconsin. 

Table  2.— NRC  Agreement  States,  as  of  June  30, 1995 


Alabama 

Arizona 

Ari«nsas 

CaHfomia 

Cokxado 

Fk>rida 

Georgia 


Kansas 

New  York. 

Kentucky 

North  Carolina. 

Louisiana 

North  Dakota. 

Maine 

Oregon. 

Maryland 

Rhode  Island. 

Mississippi 

South  Carolina. 

Nebraska 

Tennessee. 
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Table  2.— NRC  Agreement  States,  as  of  June  30, 1995— Continued 


Illinois 
Iowa 


Nevada 

New  Hampshire 

New  MexKO 


Texas. 

Utah. 

Washington. 


Table  3.— RCRA  Regulatory  Requirements  for  Mixed  Waste 


Facility  kx:ated  in 


Applk:able  requirements 


State  not  authorized  for  base  RCRA  Program  .. 

State  authorized  for  base  RCRA  program  but 

not  for  mixed  waste. 
State  authorized  for  base  RCRA  program  and 

mixed  waste  (mixed  waste  authorized  State). 


Mixed  waste  is  subject  to  Federal  RCRA  Subtitle  C  requirements.  State  may  impose  additkxtai 

requirements. 
Mixed  waste  is  not  subject  to  RCRA  Subtitle  C  requirements.  State  may  impose  non-RCRA 

mixed  waste  requirements. 
Mixed  waste  is  subject  to  auttxxized  State  RCRA  requirements.* 


'  Under  §  3008(a)(2)  of  the  SWDA,  EPA  retains  enforcement  authority  in  authorized  States. 


NRC  Guidance  Documents  on  the  Storage  of 
Radioactive  Waste 

1.  NRC  Generic  Letter  81-38,  Storage  of 
Low-Level  Radioactive  Wastes  at  Power 
Reactor  Sites. 

2.  NRC  Generic  Letter  85-14,  Commercial 
Storage  at  Power  Reactor  Sites  of  Low-Level 
Radioactive  Waste  Not  Generated  by  the 
Utility. 

3.  NRC  Information  Notice  No.  89-13, 
Alternative  Waste  Management  Procedures  in 
Case  of  Denial  of  Access  to  Low-Level  Waste 
Disposal  Sites. 

4.  NRC  Information  Notice  90-09, 
Extended  Interim  Storage  of  Low-Level 
Radioactive  Waste  by  Fuel  Cycle  and 
Materials  Licensees. 

[FR  Doc.  95-19359  Filed  8-4-95;  8:45  am] 
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Membership  on  the  Executive 
Resources  Board 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Appointment  to  the  Executive 
Resources  Board  for  the  Senior 
Executive  Service. 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  announced  the 
following  appointments  to  the  NRC 
Executive  Resources  Board. 

The  following  individuals  are 
appointed  as  members  of  the  NRC 
Executive  Resources  Board  responsible 
for  providing  institutional  continuity  in 
executive  personnel  management  by 
overseeing  NRC's  Senior  Executive 
Service  (SES)  and  Senior  Level  System 
(SLS)  merit  staffing,  succession 
planning,  and  position  management 
activities. 

New  Appointees 

Leonard  J.  Clallan,  Regional 

Administrator,  Region  IV 
David  L.  Morrison,  Director,  Office  of 

Nuclear  Regulatory  Research 


Carl  J.  Paperiello,  Director,  Office  of 
Nuclear  Material  Safety  &  Safeguards 

In  addition  to  the  above  new 
appointments,  the  foUovmig  members 
are  continuing  on  the  ERB: 

James  M.  Taylor,  Executive  Director  for 

Operations 
James  L.  Milhoan,  Deputy  Executive 

Director  for  Nuclear  Reactor 

Regulation,  Regional  Operations  & 

Research,  Office  of  the  Executive 

Director  for  Operations 
Hugh  L.  Thompson,  Jr.,  Deputy 

Executive  Director  for  Nuclear 

Materials  Safety,  Safeguards  and 

Operations  Support,  Office  of  the 

Executive  Director  for  Operations 
Karen  D.  Cyr,  General  Counsel,  Office  of 

General  Counsel 
William  T.  Russell,  Director,  Office  of 

Nuclear  Reactor  Regulation 
Patricia  G.  Norry,  Director,  Office  of 

Administration 
Paul  E.  Bird,  Director,  Office  of 

Personnel 
Stuart  D.  Ebneter,  Regional 

Administrator,  Region  II 
Edward  L.  Jordan,  Director,  Office  for 

Analysis  and  Evaluation  of 

Operational  Data 
Carlton  R.  Stoiber,  Director,  Office  of 

International  Programs 
EFFECTIVE  DATE:  July  28,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  McDermott,  Secretary, 
Executive  Resources  Board,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555  (301)  415-7516. 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  August,  1995. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
James  F.  McDennott, 

Secretary,  Executive  Resources  Board,  U.S. 
Nuclear  Regulatory  Company. 
(FR  Doc.  95-19360  Filed  8-4-95;  8:45  am) 
BILUNG  CODE  7S90-01-P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Nos.  33-7202;  34-36044; 
intamational  Sefles  Release  No.  833] 

Exemptions  From  Rules  10l}-6  and 
10t>-13  for  New  York  Stock  Exchange 
Specialists 

August  1. 1995. 

Pursuant  to  delegated  authority,  on 
July  31, 1995,  the  Division  of  Market 
Regulation  issued  a  letter  ("NYSE 
Specialist  Letter")  granting  exemptions 
from  Rules  10b-€  and  lOb-13  under  the 
Securities  Exchange  Act  of  1934  to 
allow  New  York  Stock  Exchange 
specialists  to  continue  to  act  in  their 
specialist  capacity  during  a  distribution 
of  or  a  tender  offer  for  specialty 
securities  when  they  otherwise  would 
be  subject  to  those  rules  because  of  their 
affiliates'  participation  in  such  a 
distribution  or  tender  offer.  The  NYSE 
Specialist  Letter  has  been  issued  in  the 
context  of  a  continuing  review  of  Rule 
lOb-6,  and  is  published  to  provide 
notice  of  the  availabihty  of  these 
exemptions. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
April  28. 1995. 
Mr.  Jonathan  C.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549 

Dear  Mr.  Katz:  The  New  York  Stock 
Exchange,  Inc.  (the  "Exchange"  or  "NTySE") 
is  writing  to  request  relief  from  the 
restrictions  of  Rule  lOb-6  for  certain 
specialist  organizations  that  are  affiliated 
with  an  organization  engaged  in  a  fixed  price, 
firm  commitment  underwriting  (hereafter 
referred  to  as  a  "distribution")  of  a  security 
in  which  the  specialist  organization  makes  a 
market  (a  "specialty  stock")  where  the  two 
organizations  are  conducting  their  respective 
operations  pursuant  to  NYSE  Rule  98. 

The  Exchange  is  also  requesting  relief  from 
the  restrictions  of  Rule  lOb-6  and  Rule  10b- 
13  for  such  specialist  organizations  that  are 
affiliated  with  the  dealer-manager  of  an 
exchange  or  tender  offer  of  a  specialty  stock, 
to  the  extent  the  sp>ecialist  organization  is 
bidding  for  or  purchasing  the  security  in  the 
course  of  market  making  activities  and  not 
for  the  purpose  of  participating  in  the 
exchange  or  tender  offer. 

The  Exchange  believes  that  exemptive 
relief  is  appropriate  in  that  (i)  NYSE 
specialist  organizations  are  subject  to  strict 
affirmative  and  negative  obligations  that 
restrict  the  specialist's  ability  to  influence  the 
price  of,  or  condition  the  market  for,  a 
specialty  stock;  (ii)  the  Exchange's  Rule  98 
procedures  mandate  information  barriers  that 
preclude  the  flow  of  material  non-public 
market  information  between  a  specialist 
organization  and  its  affiliates;  and  (iii)  the 
Exchange  has  appropriate  surveillance 
capability  and  will  conduct  detailed 
surveillances  and  reviews  of  trading  in 


conjunction  with  activities  subject  to  Rule 
lOb-6  and  Rule  lOb-13.  The  Exchange 
proposes  that  the  exemptive  relief  sought 
herein  be  subject  to  the  conditions  specified 
below.  The  Exchange  undertakes  to  submit 
such  monitoring  reports  as  the  Commission 
deems  appropriate. 

Under  separate  cover,  the  Exchange  is 
submitting,  pursuant  to  the  Commission's 
Rule  19b-4,  a  filing  to  amend  NYSE  Rule 
460.20  to  delete  references  to  "giving  up  the 
book"  by  an  Exchange  specialist  associated 
with  a  brolcer  dealer  that  has  obtained 
exemptive  relief  from  specified  NYSE  rules 
pursuant  to  NYSE  Rule  98. 

Current  Application  of  Rule  10b-€  to  NYSE 
Specialists  Affiliated  With  a  Participant  in  a 
Distribution 

NYSE  Rule  460.10  prohibits  Exchange 
specialist  organizations  and  their  affiliates 
from  engaging  in  any  "business  transaction" 
with  any  company  in  whose  stock  the 
specialist  organization  is  registered.  The  term 
"business  transaction"  is  interpreted  to 
include,  among  other  matters,  ptarticipating 
in  a  distribution  of  a  security  issued  by  such 
comfMny. 

Exchange  Rule  98  provides  an  exemption 
from  Rule  460.10  for  affiliates  of  a  specialist 
organization  that  conduct  their  operations 
pursuant  to  the  Rule's  requirements.  The 
Rule  98  exemption  is  available  only  to  the 
affiliate;  under  no  circimistances  may  the 
specialist  organization  itself  participate  in 
any  distribution  of  a  security  issued  by  a 
company  in  whose  stock  the  sptecialist 
organization  is  registered. 

Today,  when  an  affiliated  entity  is 
participating  in  a  distribution  of  a  security 
stock,  the  specialist  organization  is  required 
to  withdraw  from  the  market  commencing 
with  the  applicable  Rule  10l>-6,  "cooling  off" 
period  until  the  affiliate  has  completed  its 
participation  in  the  distribution.  NYSE  Rule 
460.20  provides  that  the  specialist 
organization  must  "give  up  the  book"  (i.e., 
cease  to  function  as  market  maker)  to  an 
unaffiliated  specialist  organization,  which 
then  assumes  all  market  making 
responsibilities  under  NYSE  rules,  until  the 
approved  person  (affiliate)  has  completed  its 
participation  in  the  distribution,  at  which 
time  the  regular  specialist  organization 
regains  the  "book"  and  resumes  its  market 
making  activities. 

Current  Application  of  Rule  lOb-3  to  NYSE 
Specialists  Affiliated  With  a  Dealer-Manager 
of  an  Exchange  or  Tender  Offer 

Rule  lOb-13  generally  prohibits  any  person 
making  a  tender  offer  from  purchasing  or 
making  arrangements  to  purchase  the 
security  that  is  the  subject  of  a  tender  offer 
frt)m  the  time  of  the  public  announcement  of 
the  tender  offer  until  its  expiration.  The 
Exchange  understands  that  the  Conunission 
staff  appears  to  have  taken  the  interpretive 
position  the  Rule  lOb-13  applies  generally  to 
the  dealer-manager  in  connection  with  a 
tender  offer.  Thus,  under  Rule  lOb-13,  absent 
exemptive  relief,  a  specialist  organization 
affiliated  with  such  dealer-manager  would  be 
prohibited  from  purchasing  any  such  security 
that  was  a  specialty  stock  during  an  exchange 
or  tender  offer. 


In  September  1992.  the  Oivision  of  Market 
Regulation  granted  the  Exchange's  request      ' 
that  a  specialist  organization  be  exempt  from 
Rules  lOb-6  and  lOb-13,  under  specified 
conditions,  where  an  affiliate  that  had 
obtained  an  exemption  pursuant  to  Rule  98 
was  participating  in  a  distribution  or  acting 
as  dealer-manager  of  a  tender  or  exchange 
offer.  >  The  exemption  permits  the  specialist 
organization  to  continue  to  function  in  its 
market  capacity  up  until  the  period 
commencing  five  business  days  before  the 
scheduled  termination  of  the  subject  offer. 
The  Exchange  is  seeking  herein  to  broaden 
the  exemption  to  permit  the  specialist 
organization  to  continue  to  function  in  its 
market  making  capacity  during  the. entire 
offer  period. 

Disparities  in  Regulation 

The  Exchange  wishes  to  note  that  currently 
there  is  a  disparity  between  regulatory 
treatment  of  over-the-counter  market  makers 
and  Exchange  specialists.  Market  makers  for 
over-the-counter  issuers  need  not  withdraw 
from  the  market  if  they  are  participating  in 
a  distribution  of  an  issuer's  securities,  as  they 
can  continue  to  make  markets  subject  to  the 
passive  market  making  tests.  An  NYSE 
S|>ecialist  affiliated  with  a  participant  in  a 
distribution  of  specialty  security  must, 
however,  withdraw  from  the  market,  with  the 
market  making  function  then  being  assumed 
by  a  relief  specialist.  An  over-the-counter 
issuer  may  view  this  disparate  treatment  of 
market  makers  as  a  possible  reason  to  remain 
listed  in  the  over-the-counter  market,  as  it 
may  perceive  less  potential  disruption  of  the 
market  making  function  in  the  over-the- 
counter  market.  Thus,  the  current  regulatory 
scheme  may  have  a  negative  impact  on  the 
Exchange's  ability  to  attract  new  listings. 

The  current  disptarity  in  regulation  may 
also  operate  as  a  disincentive  for  large, 
diversified  NYSE  member  firms  to  enter,  and 
commit  capital  to,  the  specialist  business. 
Such  firms  may  have  to  weight  investment 
banking  oppK>rtunities  against  the  {xitential 
negative  impact,  both  in  terms  of  issuer 
relations  and  operational  efficiencies,  that 
may  result  when  an  affiliated  Specialist  is 
required  to  cease  all  market  making  activity 
in  a  specialty  security  subject  to  distribution. 
Such  a  potential  negative  impact  may  make 
specializing  on  the  NYSE  appear  to  be  less 
attractive  as  a  business  proposition. 

Affirmative  and  Negative  Obligations  of 
Specialists  Under  Exchange  Rules 

Exchange  specialists  are  subject  to 
affirmative  and  negative  obligations  with 
respect  to  their  responsibilities  to  maintain 
fair  and  orderly  markets.  The  negative 
obligation  is  codified  in  Exchange  Rule  104, 
which  provides  that  a  specialist  shall  not 
effect  a  proprietary  transaction  in  a  sp>ecialty 
stock  "unless  such  dealings  are  reasonably 
necessary  to  permit  such  sp>ecialist  to 
maintain  a  fair  and  orderly  market,  or  to  act 
as  an  odd-lot  dealer  in  such  security."  The 


'  See  letter  from  William  Heyman,  Director, 
Division  of  Market  Regulation,  Securities  and 
Exchange  Commission  to  Robert  McSweeney, 
Senior  Vice  President,  Market  Surveillance 
Division,  New  York  Stock  Exchange,  dated 
September  15. 1992. 


affirmative  obligation  is  codified  in  Rule 
104.10(2),  which  provides  that,  "In 
connection  with  the  maintenance  of  a  fair 
and  orderly  market,  it  is  conmionly  desirable 
that  a  member  acting  as  specialist  engage  to 
a  reasonable  degree  under  existing 
circumstances  in  dealings  for  his  own 
account  when  lack  of  price  continuity,  lack 
of  depth,  or  disparity  between  supply  and 
demand  exists  or  is  reasonably  to  be 
anticipated." 

The  affirmative  and  negative  obligations 
constitute  the  foundation  of  the  NYSE's 
regulation  of  sp)ecialists.  They  preclude  a 
specialist  from  trading  when  there  is 
sufficient  buying  and  selling  interest  to 
maintain  a  fair  and  orderly  market,  and 
require  the  s{>ecialist  to  trade  to  minimize 
short-term  disparities  in  supply  and  demand. 
In  the  context  of  trading  by  a  sp)ecialist  while 
an  affiliate  is  engaged  in  a  distribution  of  a 
sp)ecialty  stock,  the  negative  obligation  would 
bar  trading  by  a  specialist  to  influence  the 
price  of  the  stock  when  the  market  is 
otherwise  fair  and  orderly;  the  affirmative 
obligation  similarly  restricts  the  ability  of  a 
specialist  to  influence  a  stock's  price  by 
requiring  the  sp>ecialist  to  react  to  short-term 
imbalances  in  supply  and  demand,  and  trade 
on  whichever  side  of  the  market  will  be 
contra  to  the  overall  market  trend.  Thus,  the 
affirmative  and  negative  obligations 
significantly  inhibit  the  specialist's  ability  to 
effect  transactions  for  market  conditioning 
purposes,  which  is  the  type  of  transaction 
Rule  lOb-6  is  intended  to  prohibit. 

We  are  enclosing  as  an  attachment  several 
pages  from  the  Exchange's  Floor  Official 
Manual  which  discuss  the  affirmative  and 
negative  obligations  in  detail,  and  which 
cross-reference  these  obligations  to  specific 
restrictions  on  specialist's  trading  as  codified 
in  various  provisions  of  Rule  104. 

Rule  98    Information  Barriers 

As  noted  above,  this  request  for  exemptive 
relief  requires  the  specialist  and  affiliated 
organization  to  have  Exchange  approval 
under  NYSE  Rule  98  and  its  Guidelines. 
NYSE  Rule  98  affords  exemptive  relief  for 
entities  in  a  control  relationship  with  a 
specialist  organization  from  restrictions  in 
NYSE  Rule  104, 104.13, 105, 113.20  and 
460.10  that  would  otherwise  be  applicable  to 
such  entities'  transactions  in  securities  in 
which  the  specialist  organization  is 
registered,  or  to  business  transaction  with  the 
issuers  of  such  securities.  Pursuant  to  Rule 
98  and  the  implementing  guidelines 
promulgated  thereunder,  the  specialist 
organization  and  the  affiliated  entity  must  be 
operated  as  separate  and  distinct 
organizations,  and  information  barriers  must 
be  established  that  place  substantial  limits  on 
access  to,  and  communication  of,  trading 
information,  including  positions  and 
strategies,  between  the  two  organizations. 
Rule  98  exemptive  relief  is  conditioned  on 
the  organizations'  receiving  prior  written 
approval  from  the  Exchange.  The  functional 
separation  procedures  that  must  be 
implemented  purauant  to  Rule  98  preclude 
the  transfer  of  market-sensitive  information 
between  a  specialist  organization  and  an 
affiliate,  and  minimize  potential  conflicts  of 
interest  whereby  one  entity  might  otherwise 


be  inclined  to  take  market  action  for  the 
puqpose  of  benefiting  the  other  entity. 

The  Exchange  notes  that  the  procedures 
sptecified  in  Rule  98  are  consistent  with 
procedures  pertaining  to  the  establishment  of 
information  barriers,  monitoring  of  such 
barriers,  and  notice  (in  the  case  of  Rule  98, 
to  the  Exchange)  as  described  in  the 
Conunission's  recent  exemptive  letter  to  CS 
Holding  (TP  File  No.  f  4-267). 

Through  Exchange  Rule  342  (Supervision), 
each  member  organization  afforded 
exemptive  relief  under  Rule  98  is  required  to 
monitor  the  procedures  adopted  to  comply 
with  the  Guidelines.  The  Exchange  insp>ects 
its  member  organizations  afforded  such  relief 
on  an  annual  basis  for  adherence  to  these 
supervisory  requirements. 

Exchange  Surveillance 

Since  the  adoption  of  Rule  lOb-6  in  1955, 
the  Exchange  has  made  substantial 
investments  in  sophisticated  surveillance 
procedures,  including  comprehensive  audit 
trail  submissions  by  member  firms,  and 
extensive  use  of  software  analytics  designed 
to  assist  in  reviewing  this  and  other  data 
available  for  such  surveillance.  For  example, 
the  Market  Analysis  and  Reconstruction 
System  (MARS)  enables  Exchange  analysts  to 
retrieve  and  review  trading  information 
dynamically  and,  utilizing  information  in  the 
Exchange's  existing  data  base,  enables  these 
analysts  to  review  trading  for  anomalies 
using  many  combinations  of  analytical 
criteria. 

The  Exchange  will  conduct  surveillance 
and  reviews  of  specialist  trading  activity 
when  an  affiliated  organization  is  involved  in 
trading  activities  in  a  specialty  stock  subject 
to  Rule  lOb-6  or  Rule  lOb-13  that  are 
specifically  designed  to  highlight  such 
trading  for  any  pmssible  manipulative  intent. 

Conditions  for  Exemptive  Relief  From  Rule 
10b-€  and  Rule  lOb-13 

The  Exchange  believes  that  exemptive 
relief  for  a  specialist  organization  affiliated 
with  a  p>articip>ant  in  a  distribution  that  has 
obtained  exemptive  relief  pursuant  to  Rule 
98  (an  "Affiliated  Specialist"  and  an 
"Affiliated  Broker-Dealer")  would  be 
appropriate  under  the  following  conditions: 

1.  Issuer  Qualification  Standards.  The 
security  being  distributed,  or  any  security  of 
the  same  class  or  series  as  those  securities, 
or  any  right  to  purchase  such  security,  or  any 
security  that  is  the  subject  of  a  transaction  to 
which  Rule  lOb-13  is  applicable  ("Subject 
Security")  must  qualify  for  the  two  business 
day  cooling-off  period  specified  in 
paragraphs  (a)(4)  (v),  (xi)  and  (xii)(A)  of  Rule 
10b-«. 

2.  Establishment  of  Information  Barriers. 
The  Affiliated  Specialist  and  the  Affiliated 
Broker-Dealer  must  have,  and  implement 
effectively,  written  p)olicies  and  procedures 
designed  to  segregate  the  flow  of  confidential 
market-sensitive  information,  including 
distribution  information,  between  the 
Affiliated  Specialist  and  the  Affiliated 
Broker-Dealer.  The  policies  and  procedures 
must  have  been  approved  by  the  NYSE  as 
conforming  to  the  requirements  of  NYSE 
Rule  98. 

3.  Monitoring  of  Information  Barriers. 
During  the  timefi^me  commencing  with  the 


two  business  day  cooling-off  period  until  the 
distribution  participant  has  completed  its 
participation  in  the  distribution  ("Rule  10b- 
6  Covered  Period"),  the  Affiliated  Specialist 
and  the  Affiliated  Broker-Dealer  must 
conduct  a  daily  review  of  transactions  in  the 
Subject  Securities  effected  by  the  Affiliated 
Specialist  and  the  Affiliated  Broker-Dealer, 
respectively,  and  by  Affiliated  Purchasers,  as 
that  term  is  defined  in  Rule  10b-6(c)(i).  Any 
irregular  trades  by  the  Affiliated  Specialist, 
the  Affiliated  Broker-Dealer,  and  any 
Affiliated  Purchaser,  or  suspected  breaches  of 
the  Information  Barriers,  must  be  reported 
immediately  to  the  NYSE. 

4.  Notice  of  Breach.  Should  any  Affiliated 
Specialist  or  Affiliated  Broker-Dealer 
discover  that  there  was  a  breach  of  the 
Information  Barriers  during  the  Rule  lOb-6 
Covered  Period,  it  must  provide  immediate 
notice  to  the  NYSE  of  such  occurrence.  Upxin 
request  of  the  SEC  Division  of  market 
Regulation  (the  "Division"),  the  Affiliated 
Specialist  and/or  Affiliated  Broker-Dealer 
shall  provide  the  Division  with  a  written 
analysis  of  the  circumstances  surrounding 
that  breach. 

5.  Annual  Compliance  Review,  a.  As  p>art 
of  the  annual  review  specified  in  Exchange 
Rule  342.30,  each  Affiliated  Specialist  and 
each  Affiliated  Broker-Dealer  must  include  a 
review,  conducted  by  a  person  independent 
of  the  business  line  being  reviewed,  of  its 
compliance  during  the  calendar  year  with  the 
terms  of  this  exemption,  including  its 
operation  and  any  breaches  of  information 
barriers,  and  repxirt  on  such  review  to  its 
management;  or  (ii)  prepare  a  statement 
("Statement")  that  it  did  not  participete  in 
any  distributions  of  a  Subject  Security  during 
the  calendar  year  if  such  is  the  case.  Upxm 

a  request  from  the  Division,  such  reviews, 
management  reports,  and  statements  must  be 
supplied  to  the  Division  within  1 5  days  of 
the  request. 

b.  Prior  to  relying  on  this  exemption,  each 
Affiliated  Broker-Dealer  and  Affiliated 
Specialist  must  submit  to  the  Division  a 
written  explanation  of  how  it  will  comply 
with  the  review  noted  in  paragraph  (a)  above. 
The  explanation  of  the  review  must  describe, 
among  other  things,  the  review  plan,  the 
SQope  of  the  review,  how  the  review  will  be 
conducted,  and  the  title  of  the  person  or 
group  who  will  conduct  the  review. 

6.  NYSE  Surveillance.  The  NYSE  shall 
establish  and  implement  special  surveillance 
procedures  to  review  all  trading  by  the 
Affiliated  Specialist  and  Affiliated  Broker- 
Dealers  in  Subject  Securities  during  the  Rule 
lOb-6  Covered  Period,  including  on-line 
surveillance  of  trading  by  the  Affiliated 
Specialist  and  off-line  surveillance  of  trading 
by  Affiliated  Broker-Dealers.  The  NYSE  also 
will  review  trading  in  Subject  Securities  by 
the  Affiliated  Specialist  and  Affiliated 
Broker-Dealers  for  a  ten  business  day  period 
prior  to  the  commencement  of  the  Rule  10l>- 
6  Covered  Period  and  for  two  business  days 
thereafter.  With  respect  to  transactions 
subject  to  Rule  lOb-13  (the  "Subject  Offer"), 
the  NYSE  will  review  all  trading  by  the 
Affiliated  Specialist  for  the  period 
commencing  with  public  announcement  of 
the  Subject  Offer,  and  reconstruct  all 
Affiliated  Specialist  trading  on  a  daily  basis 
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from  the  period  two  business  days  prior  to 
the  commencement  of  the  Subject  Offer  until 
the  conclusion  of  the  Subject  Offer,  to  detect 
possible  market  manipulation  and  to  monitor 
compliance  by  the  Affiliated  Specialist  with 
its  obligations  under  NYSE  rules. 

7.  Notice  of  Participation.  Affiliated 
Broker-Dealer  must  notify  the  NYSE  of  their 
participation  in  any  distribution  during 
which  the  Affiliated  Specialist  will  continue 
its  specialist  activities  in  Subject  Seciuities 
pursuant  to  the  exemption  granted  herein.  At 
a  minimimi,  the  Affiliated  Broker-Dealer 
must  provide  the  NYSE  advance  notice,  on 
the  business  days  prior  to  commencement  of 
the  Rule  lOb-6  cooling-off  period,  of  the 
dates  of  the  Rule  lOb-6  Covered  Period  and 
notice  of  the  completion  of  the  distribution. 

S.  Recordkeeping.  A.  All  doomients 
required  under  this  Exemption  shall  be  kept 
for  a  period  of  not  less  than  two  years. 
Reports  of  annual  compliance  reviews  must 
be  retained  for  a  period  of  three  years. 

b.  None  of  the  requirements  of  these 
exemptions  shall  have  any  effect  upon  the 
obligations  of  any  Affiliated  Specialist  or 
Affiliated  Broker-Dealer  to  make,  preserve,  or 
produce  records  pursuant  to  any  other 
provision  of  the  federal  securities  laws,  or  the 
rules  of  the  Exchange. 

9.  Disclosure.  The  Affiliated  Broker-Dealer 
shall  include  in  the  "Plan  of  Distribution" 
section  of  the  pros{>ectus,  pursuant  to  Rule 
408  under  the  Securities  Act  of  1933,  a  brief 
description  of  the  activities  of  the  Affiliated 
Specialist  and  the  exemption  granted  herein. 
When  an  Affiliated  Broker-Dealer  is 
participating  in  a  distribution  as  a  managing 
or  co-managing  underwriter,  the  inside  front 
cover  page  of  the  prospectus  shall  display 
prominently  a  statement  to  the  effect  that  the 
Affiliated  S{>ecialist  will  act  in  its  specialist 
capacity  in  the  Subject  Security  pursuant  to 
the  exemption  granted  herein. 

10.  Analysis.  The  NYSE  will  provide  the 
Division  with  a  written  analysis  of  the 
operation  of  the  exemption  granted  herein  for 
the  18-month  fjeriod  commencing  trom  the 
date  exemptive  relief  is  granted. 

In  all  other  respects,  the  Affiliated 
Specialist  and  its  Aviated  Broker-Dealer 
must  comply  with  the  provisions  of  Rules 
lOb-6  and  lOb-13.  No  bids  or  purchases  of 
Subject  Securities  by  the  Affiliated  Specialist 
or  Affiliated  Broker-Dealers  may  be  effected 
for  the  purpose  of  creating  actual,  or 
apparent,  active  trading  in  a  Subject  Security 
or  raising  the  price  of  a  Subject  Security.  In 
addition.  Affiliated  Specialists  and  Affiliated 
Broker-Dealers  availing  themselves  of  the 
exemption  herein  must  comply  with  the  anti- 
fr^ud  and  anti-manipulation  provisions  of 
the  Securities  Exchange  Act  of  1934, 
particularly  Section  9(a),  Section  10(b),  and 
Rule  lOb-5  thereunder. 

We  have  enclosed  a  description  of 
surveillance  of  specialist  trading  activity 
when  an  affiliate  is  engaged  in  a  distribution 
of  a  specialty  security.  Confidential  treatment 
is  requested  pursuant  to  the  Freedom  to 
Information  Act  and  the  applicable  SEC  rules 
thereunder.  Such  treatment  is  requested  on 
the  grounds,  among  others,  that  the 
information  submitted  may  contain 
confidential  financial  data  of  private  parties 
as  well  as  sensitive  surveillance  data. 


disclosure  of  which  may  significantly  impair 
the  effectiveness  of  the  Exchange's  self- 
regulatory  mechanism.  Accordingly,  should 
any  request  be  made  for  disclosure  of  these 
materials,  or  their  contents,  we  ask  that  you 
notify  us  of  this  fact  immediately,  giving  us 
an  opportimify  to  interpose  our  objections. 

Sincerely. 
James  E.  Buck, 

Senior  Vice  President  and  Secretary. 
July  31, 1995. 
Mr.  James  E.  Buck, 
Senior  Vice  President  and  Secretary, 
New  York  Stock  Exchange.  Inc., 
11  Wall  Street. 
New  York,  N.Y.  10005. 
Re:  Application  of  Rules  lOb-6  and  lOb-13 
to  New  York  Stock  Exchange  Specialists 
File  No.  TP  94-293 

Dear  Mr.  Buck:  In  regard  to  your  letter 
dated  April  28, 1995,  as  supplemented  by 
conversations  with  the  staff,  this  response 
thereto  is  attached  to  the  enclosed  photocopy 
of  your  correspondence.  By  doing  ihis,  we 
avoid  having  to  recite  or  summarize  the  facts 
set  forth  in  your  letter.  Each  defined  term  in 
this  letter  has  the  same  meaning  as  defined 
in  your  letter  unless  otherwise  noted  herein. > 

Response: 

Subject  to  certain  exceptions.  Rule  lOb-6 
under  the  Securities  Exchange  Act  of  1934 
("Exchange  Act")  prohibits  persoi^ 
participating  in  a  distribution  of  securities 
and  their  "affiliated  purchasers,"  as  defined 
in  paragraph  (c)(6)(i)  of  Rule  lOb-6 
("Affiliated  Purchaser"),  from  bidding  for  or 
purchasing,  or  inducing  others  to  bid  for  or 
purchase,  such  securities,  or  any  security  of 
the  same  class  and  series  as  those  securities, 
or  any  right  to  purchase  any  such  securify 
("Subject  Securities"),  until  they  have 
completed  their  participating  in  the 
distribution.  Paragraph  (a)(4)(xi)  ("exception 
ix")  of  Rule  lOb-6  excepts  &x>m  this 
prohibition  bids  for  or  purchases  of  the 
Subject  Securities  effected  by  an  underwriter, 
prospective  underwriter,  or  dealer,  and  their 
affiliated  purchasers,  prior  to  two  or  nine 
business  days  before  the  commencement  of 
offers  or  sales  of  the  security  to  be  distributed 
("cooling-off  period").  Once  the  cooling-off 
period  commences.  Rule  lOb-6  requires  the 
distribution  participant  and  its  affiliated 
purchasers  to  cease  bidding  for  or  purchasing 
the  Subject  Securities  until  the  distribution 
participant  has  completed  its  participation  in 
the  distribution  ("Rule  lOb-6  Covered 
Period"),  as  set  forth  in  paragraph  (c)(3)  of 
Rule  lOb-6. 

Because  a  New  York  Stock  Exchange,  Inc. 
("NYSE")  specialist  organization  ("Affiliated 
Specialist")  affiliated  with  a  distribution 
pariicipant  would  be  an  Affiliated  Purchaser, 
such  Affiliated  Specialist  would  be  required 


>  The  letter  supersedes  our  letter  dated  September 
15, 1992,  which  granted  exemptions  from  Rules 
10b-6  and  lOb-13  under  the  Securities  Exchange 
Act  of  1934  ("Exchange  Act")  to  permit  specialists 
affiliated  with  member  broker-dealer  organizations 
to  continue  to  function  as  specialists  in  their 
respective  speciality  securities  in  connection  with 
certain  mergers  and  tender  or  exchange  offers  in 
which  the  affiliated  broker-dealer  participates  in  a 
distribution  or  acts  as  dealer-manager  of  a  tender  or 
exchange  offer. 


to  suspend  its  specialist  activities  in  a 
Subject  Security  during  the  applicable 
cooling-off  period  until  any  affiliated  broker- 
dealer  ("Affiliated  Broker-Dealer")  has 
completed  its  participation  in  the 
distribution. 

Rule  lOb-13,  among  other  things,  prohibits 
a  person  making  a  cash  tender  offer  or 
exchange  offer  for  an  equity  securify  from, 
directly  or  indirectly,  purchasing  or  making 
any  arrangement  to  purchase  such  securify  or 
any  securify  which  is  immediately 
convertible  into  or  exchangeable  for  such 
securify,  otherwise  than  pursuant  to  the  offer, 
fixim  the  time  the  offer  is  publicly  aimounced 
until  its  expiration  ("Rule  lOb-13  Covered 
Period").  Rule  lOb-13  applies  to  the  dealer- 
manager  of  the  offer  (and  affiliates  of  the 
dealer-manager,  including  an  Affiliated 
Specialist)  because  the  dealer-manager  acts 
as  the  agent  of  the  bidder  to  facilitate  the 
bidder's  objectives. 

Currently,  to  ensure  compliance  with  Rule 
10b-6(a)(4)(xi),  the  NYSE  requires  the 
Affiliated  Specialist  to  susp)end  its  5f>ecialist 
activities  in  a  Subject  Securify  during  the 
applicable  cooling-off  period  specified  in 
Rule  lOb-6,  until  the  Affiliated  Broker-Dealer 
has  completed  its  participation  in  the 
distribution.  Specifically,  NYSE  Rule  460.20 
provides  that  the  Affiliated  Specialist  must 
"give  up  the  book"  [i.e.,  suspend  its 
specialist  activities)  to  a  specialist 
organization  unaffiliated  with  any 
distribution  participant,  which  then  assumes 
all  specialist  responsibilities  under  NYSE 
rules.  When  the  Affiliated  Broker-Dealer  has 
completed  its  participation  in  the 
distribution,  the  Affiliated  Specialist  may 
regain  the  "book"  and  resume  its  specialist 
activities  in  the  Subject  Securify. 

On  the  basis  of  your  representations  and 
the  facts  presented,  particularly  the 
affirmative  and  negative  obligations  that 
govern  specialist  trading  under  NYSE  Rule 
104;  the  provisions  of  NYSE  Rule  98  that 
require  information  barrier  policies  and 
procedures  that  segment  information 
between  the  Affiliated  Specialist  and  its 
Affiliated  Broker-Dealer:  and  NYSE 
surveillance  procedures  designed  to  detect 
specialist  activity  that  may  condition  the 
market  for  a  Subject  Security  during  a 
distribution,  and  without  necessarily 
concurring  in  the  analysis  in  your  letters,  the 
Commission  hereby  grants  exemptions  from 
Rules  lOb-6  and  lOb-13  to  Affiliated 
Specialists  and  their  Affiliated  Broker- 
Dealers  to  permit  the  Affiliated  Specialists  to 
continue  to  bid  for  and  purchase  Subject 
Securities  as  a  specialist  during  the  Rule 
lOb-6  Covered  Period  and  the  Rule  lOb-13 
Covered  Period,  as  applicable,  subject  to  the 
following  conditions: 

1.  Scope  of  the  Exemptions.  These 
exemptions  apply  to  mergers,  exchange 
offers,  and  firm  commitment,  fixed  price 
offerings  that  are  distributions  for  purposes 
of  Rule  lOb-6,  and  tender  and  exchange 
offers  subject  to  Rule  lOb-13.  The  Subject 
Securities  must  have  a  minimum  price  of  five 
dollars  per  share  and  a  minimum  public  float 
of  400,000  shares,  as  computed  in  accordance 
with  Rule  10b-«(c)(7). 

2.  Establishment  of  Information  Barriers. 
The  Affiliated  Specialist  and  the  Affiliated 


Broker-Dealer  must  have,  and  implement 
effectively,  written  policies  and  procedures 
designed  to  segregate  the  flow  of  confidential 
market-sensitive  information,  including 
distribution  information,  between  the 
Affiliated  Specialist  and  the  Affiliated 
Broker-Dealer  ("Information  Barriers").  The 
policies  and  procedures  must  have  been 
approved  by  the  NYSE  as  conforming  to  the 
requirements  of  NYSE  Rule  98. 

3.  Monitoring  of  Information  Barriers. 
During  the  Rule  10b--6  Covered  Period  or 
Rule  lOb-13  Covered  Period,  as  applicable, 
the  Affiliated  Specialist  and  Affiliated 
Broker-Dealer  reasonably  must  monitor  for 
compliance  with,  and  must  inquire  into 
possible  breaches  of.  Information  BarrieTS. 
Any  inquiries  must  be  doaimented,  and  the 
underlying  records,  including  any  analyses, 
inter-office  memoranda,  and  employee 
statements,  must  be  made  available  promptly 
to  the  Division  of  Market  Regulation 
("Division")  upon  request. 

4.  Notice  of  Breach.  Should  any  Affiliated 
Specialist  or  Affiliated  Broker-Draler 
discover  that  there  was  a  breach  of  the 
Information  Barriers  during  the  Rule  lOb-6 
Covered  Period  and  Rule  lOb-13  Covered 
Period,  as  applicable,  it  must  provide 
immediate  notice  to  the  NYSE  of  such 
occurrence.  Upon  request  of  the  Division,  the 
Affiliated  Sptecialist  or  Affiliated  Broker- 
Dealer  shall  provide  the  Division  with  a 
written  analysis  of  the  circumstances 
surrounding  the  breach. 

5.  Annual  Compliance  Review,  a.  Each 
Affiliated  Specialist  and  each  Affiliated 
Broker-Dealer  must  annually:  (i)  conduct  an 
independent  review  ("Annual  Compliance 
Review")  of  its  compliance  during  the 
calendar  year  with  the  terms  of  these 
exemptions,  including  their  operation  and 
any  breaches  of  information  barriers,  and 
report  on  such  review  to  its  management;  or 
(ii)  prepare  a  statement  ("Statement")  that  it 
did  not  participate  in  any  distribution  or 
tender  offer  involving  a  Subject  Securify 
during  the  calendar  year  if  such  is  the  case. 
The  Annual  Compliance  Review  must  be 
conducted  by  an  independent  person 
acceptable  to  the  Division,  and  may  be 
conducted  in  conjunction  with  the  annual 
review  specified  in  NYSE  Rule  342.30.  Upon 
a  request  from  the  Division,  such  reviews, 
management  reports,  and  statements  shall  be 
supplied  to  the  Division  within  15  days  of 
the  request 

b.  Prior  to  relying  on  these  exemptions, 
each  Affiliated  Broker-Dealer  and  Affiliated 
Specialist  must  submit  to  the  Division  a 
written  explanation  of  how  it  will  comply 
with  the  Armual  Compliance  Review,  "rhe 
explanation  of  the  Annual  Compliance 
Review.  The  explanation  of  the  Annual 
Compliance  Review  must  describe,  among 
other  things,  the  review  plan,  the  scope  of  the 
review,  how  the  review  will  be  conducted, 
and  the  independent  person,  who  will 
conduct  the  review. 

6.  NYSE  Surveillance.  The  NYSE  shall 
establish  and  implement  special  surveillance 
procedures  to  review  all  trading  by  the 
Affiliated  Specialist  and  Affiliated  Broker- 
Dealers  in  Subject  Securities  during  the  Rule 
lOb-6  Covered  Period,  including  on-line 
surveillance  of  trading  by  the  Affiliated 


Specialist  and  off-line  surveillance  of  trading 
by  Affiliated  Broker-Dealers.  The  NYSE  also 
will  review  trading  in  Subject  Securities  by 
the  Affiliated  Specialist  and  Affiliated 
Broker-Dealers  for  a  ten  business  day  period 
prior  to  the  commencement  of  the  Rule  10b- 
6  covered  Period  and  for  two  business  days 
thereafter.  With  respect  to  tender  offers 
subject  to  Rule  lOb-13,  the  NYSE  will  review 
all  trading  by  the  Affiliated  Specialist  for  the 
period  commencing  with  a  public 
announcement  of  the  tender  offer,  and 
reconstruct  all  Affiliated  Specialist  trading 
on  a  daily  basis  frtim  the  period  as  of  two 
business  days  prior  to  the  commencement  of 
the  tender  o%r  imtil  the  offer's  expiration. 

7.  Notice  of  Participation.  Affiliated 
Broker-Dealers  shall  give  timely  notice  to  the 
NYSE  of  their  participation  in  any 
distribution  or  tender  offer  during  which  the 
Affiliated  Specialist  will  continue  its 
specialist  activities  in  Subject  Securities 
pursuant  to  the  exemptions  granted  hereiiL 
The  Affiliated  Broker-Dealer  must  provide 
the  NYSE  advance  notice  prior  to  the 
commencement  of  the  Rule  lOb-6  Covered 
Period  and  Rule  lOb-13  Covered  Period,  as 
applicable,  and  notice  of  the  completion  of 
the  distribution  and  tender  offer,  as 
applicable. 

8.  Recordkeeping,  a.  All  documents 
required  under  these  exemptions  shall  be 
kept  for  a  period  of  not  less  than  two  years. 
Reports  of  Aimual  Compliance  Reviews  must 
be  retained  for  a  period  of  three  years. 

b.  None  of  the  requirements  of  these 
exemptions  shall  have  any  effect  upon  the 
obligations  of  any  Affiliated  Specialist  or 
Affiliated  Broker-Dealer  to  make,  preserve,  or 
produce  records  pursuant  to  any  other 
provision  of  the  federal  securities  laws  or 
other  regulatory  requirements. 

9.  Disclosure,  a.  "The  Affiliated  Broker- 
Dealer  shall  include  in  the  "Plan  of 
Distribution"  section  of  the  prospectus, 
pursuant  to  Rule  408  under  the  Securities 
Act  of  1933,  a  brief  description  of  the 
activities  of  the  Affiliated  Specialist  and  the 
exemptions  granted  herein,  as  applicable. 
When  an  Affiliated  Broker-Dealer  is 
participating  in  a  distribution  as  a  managing 
or  co-managing  underwriter,  the  inside  front 
cover  page  of  the  prospectus  shall  display 
prominently  a  statement  to  the  effect  that  the 
Affiliated  Sftecialist  will  act  in  its  specialist 
capacify  in  the  Subject  Securify  pursuant  to 
the  exemptions  granted  herein. 

b.  At  the  commencement  of  the 
distribution  or  tender  offer,  the  Affiliated 
Broker-Dealer  shall  disclose  to  the  market  the 
fact  of  the  distribution  or  tender  offer  and  of 
the  Affiliated  Specialist's  continuation  as  a 
specialist  in  the  Subject  Securify,  pursuant  to 
the  exemptions  granted  herein. 

10.  Rule  lOb-13  Condition.  The  Affiliated 
Specialist  may  tender  only  those  Subject 
Securities  into  an  exchange  offer  that  it  has 
acquired  in  a  manner  consistent  with  its 
specialist  obligations  imder  NYSE  Rule  104. 

11.  Analysis.  The  NYSE  will  provide  the 
Division  with  a  written  analysis  of  the 
operation  of  the  exemptions  granted  herein 
for  the  18  month  period  beginning  on  the 
date  of  this  letter.  On  or  before  April  30, 
1997,  the  Division  will  notify  the  NYSE 
whether  the  exemptions  should  be  extended, 


modified  or  terminated.  Unless  otherwise 
extended,  these  exemptions  will  expire  on 
July  31, 1997. 

'The  foregoing  exemptions  from  Rules  10b- 
6  and  lOb-13  are  strictly  limited  to  the 
application  of  those  rules  to  activities  by 
Affiliated  Specialists,  acting  in  their 
specialist  capacity,  as  described  above,  and 
are  subject  to  compliance  with  the  conditions 
set  forth  above.  These  exemptions  are  subject 
to  modification  or  revocation  if  at  any  time 
the  Commission  or  Division  determines  that 
such  action  is  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Exchange 
Act2 

No  bids  or  purchases  of  Subject  Securities 
by  the  Affiliated  Sp)ecialist  or  Affiliated 
Broker-Dealers  shall  be  made  for  the  purpose 
of  creating  actual,  or  appmrent,  active  trading 
in  a  Subject  Securify  or  raising  the  price  of 
a  Subject  Securify.  In  addition.  Affiliated 
Specialists  and  Affiliated  Broker-Dealers 
availing  themselves  of  this  exemption  are 
directed  to  the  anti-fr«ud  and  anti- 
manipulation  provisions  of  the  Exchange 
Act,  particularly  Section  9(a),  (10)(b),  14(e) 
and  Rules  lOb-5  and  14e-3  thereunder. 
Responsibilify  for  compliance  with  these  and 
any  other  applicable  provisions  of  the  federal 
securities  laws  must  rest  with  the  Affiliated 
Specialist,  the  Affiliated  Broker-Dealer,  and 
their  Affiliated  Purchasers.  The  Commission 
expresses  no  view  with  respect  to  any  other 
questions  that  the  proposed  transaction  may 
raise,  including,  but  not  limited  to,  the 
applicabilify  of  any  other  federal  or  state 
laws. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authorify. 
Brandon  Becker, 
Director. 
(FR  Doc.  95-19384  Filed  8-4-95;  8:45  am) 
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[FWeasa  No.  34-36040;  File  No.  SR-MYSE- 
95-15] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  No.  1, 
Amendment  No.  2,  and  Amendment 
No.  3  to  the  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc., 
Relating  to  the  Use  of  an  Automated 
Telephone  Voting  System  by  Member 
Organizations  or  Their  Agents 

July  31, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


2  In  1994,  the  Commission  published  a  concept 
release  regarding  the  anti-manipulation  regulation 
of  securities  distributions,  which  sought  comment 
on,  among  other  things,  the  application  of  Rule 
lOb-6  to  affiliated  purchasers.  See  Securities 
Exchange  Act  Release  No.  33924  (April  19.  1994), 
59  FR  21681.  In  light  of  the  comments  received  in 
response  to  that  release,  the  Commission  may 
determine  to  undertake  rulemaking  or  other  action 
that  may  supersede  these  exemption*. 
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("Act").!  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  6, 
1995,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Seciirities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  On  May  10, 
1995,  the  NYSE  submitted  to  the 
Commission  Amendment  No.  1  ^  and  on 
June  2, 1995,  the  NYSE  submitted 
Amendment  No.  2  *  to  the  proposed  rule 
change.  The  NYSE  submitted 
Amendment  No.  3  to  the  Commission 
on  July  21, 1995.5  xhe  NYSE  has 
requested  accelerated  approval  of  the 
proposal.  The  Commission  is  approving 
the  proposal  and  soliciting  comments. 

I.  Self-Regulatory  Oi^anization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
rules  to  permit  the  use  of  automated 
telephone  voting  systems  by  member 
organizations  or  their  proxy  agents.  The 
proposed  rule  would  amend  NYSE  Rule 
452.16  and  the  Listed  Company  Manual 
Section  402.08(G)  by  adding  the 
following  test: 

Instructions  from  beneficial  owners  may 
also  be  accepted  by  member  organizations  or 
their  agents  through  the  use  of  an  automated 
telephone  voting  system,  which  has  been 
approved  by  the  Exchange.  Such  a  system 
shall  utilize  an  identification  code  for 
beneficial  owners  and  provide  an 
opfKjrtunity  for  beneficial  owners  to  validate 
votes  to  ensure  that  they  were  received 
correctly.  Records  of  voting  including  the 
date  of  receipt  of  instructions  and  the  name 
of  the  recipient  must  be  retained  by  the 
member  organization  of  their  agent. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 


>15U.S.C.78»(b)(l). 

*17C.F.R.240.19b-4. 

'  See  letter  from  James  E.  Buck,  Senior  Vice 
President  and  Secretary,  NYSE  to  Greg  Corso.  Office 
of  Tender  Offers.  SEC.  dated  May  10. 1995. 
Amendment  No.  1  made  non-substantive,  clarifying 
changes  to  the  propMsal.  Amendment  No.  1  is 
further  described  at  note  6.  infra. 

*  See  letter  from  James  E.  Buck,  Senior  Vice 
President  and  Secretary,  NYSE,  to  Sharon  Lawson, 
Assistant  Director,  SEC,  dated  May  25, 1995. 
Amendment  No.  2  is  further  described  at  note  7. 
in/ro. 

*  See  letter  from  James  E.  Buck.  Senior  Vice 
President  and  Secretary.  NYSE  to  Sharon  Lawson. 
Assistant  Director.  SEC,  dated  July  21, 1995. 
Amendment  No.  3  is  further  described  at  note  8, 
infra. 


and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  siunmaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend  its 
rules  in  order  to  permit  member 
organizations  or  thetr  proxy  agents  to 
accept  the  use  of  automated  telephone 
voting  systems  to  receive  voting 
instructions  from  beneficial  owners.  The 
voting  process  that  is  presently  used  by 
member  organizations  or  their  agents 
provides  for  the  transmission  of  a  proxy 
statement  and  a  voting  authorization 
form  to  beneficial  owners.  The 
appropriate  voting  selections  are 
indicated  on  the  form  by  the  beneficial 
ovraer  and  it  is  mailed  back  to  the 
member  organization  or  its  agent. 

The  automated  telephone  voting 
system  permits  the  beneficial  owner  to 
give  voting  instructions  on  appropriate 
corporate  proposals  through  a  touch 
tone  telephone.^  The  system  utilizes 
identification  codes  and  provides  a 
validation  opportunity  in  order  for  the 
beneficial  owner  to  confirm  that  voting 
instructions  were  received  correctly.^ 
Beneficial  holders  will  be  informed  of 
this  new  option  by  specific  language  at 
the  top  of  the  voting  form.^ 

The  system  is  deemed  to  be  less  prone 
to  tabulation  error  than  the  current 
system,  in  addition  to  being  more 
efficient  and  cost  effective. 


*  Amendment  No.  1  clarified  that  tieneficial 
owners  still  have  the  option  to  vote  in  writing  using 
the  voting  authorization  form.  The  use  of  the 
automated  telephone  voting  system  is  an  alternative 
to  the  current  system. 

'  Under  the  NYSE  rule,  only  those  automated 
telephone  systems  which  have  been  approved  by 
the  Exchange  may  be  accepted  by  member 
organizations.  Amendment  No.  2  clarifies  that  the 
Exchange  will  consult  with  the  Commission  staff  to 
determine  whether  the  proposed  system  operates  in 
a  manner  consistent  with  Section  14(aJ  of  the  Act 
and  the  rules  and  regulations  thereunder,  prior  to 
the  Exchange  approving  any  automated  system. 
Currently,  Automatic  Data  Processing  Brokerage 
Information  Services  Group  provides  the  only 
approved  system. 

•Amendment  No.  3  provides  the  specific 
language  that  will  be  added  to  the  voting  form  for 
the  purpose  of  informing  beneficial  owners  of  their 
option  to  vote  through  an  automated  telephone 
voting  system.  If  this  language  is  changed  in  any 
manner,  the  Exchange  will  contact  the  Commission 
and  receive  approval  before  using  the  new 
language. 


2.  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  that  an  exchange 
have  rules  that  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  hee  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  nde  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-95- 
15  and  should  be  submitted  by  August 
28. 1995. 


IV.  Cmninission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
NYSE's  proposal  to  permit  the  use  of 
automated  telephone  voting  systems  by 
member  organizations  or  their  proxy 
agents  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereimder  applicable  to 
a  national  securities  exchange.  The 
Commission  believes  that  the  use  of 
automated  telephone  voting  systems  by 
member  organizations  or  their  proxy 
agents  is  consistent  with  Sections  6  ^ 
and  14  '•>  of  the  Act.  In  particular,  the 
proposal  is  consistent  with  the  Section 
6(b)(5) !!  requirements  that  the  rules  of 
an  exchange  be  designed  to  foster 
cooperation  and  coordination  vtrith 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market,  and,  in  general,  to  protect 
investors  and  the  public  interest  and 
Section  14  of  the  Act  which  sets  forth 
the  requirements  for  the  solicitation  of 
proxies. 

The  NYSE,  consistent  vnth  Section  14 
of  the  Act,  has  rules  governing  the 
forwarding  of  proxy  materials  to 
beneficial  holders.  Pursuant  to  these 
rules,  member  firms  are  required  to 
forward  to  beneficial  holders  a  proxy 
statement  and  a  voting  authorization 
form  on  which  the  holder  would 
indicate  his  voting  selections  and  mail 
the  form  back  to  the  member  firm.  The 
NYSE  is  now  proposing  to  adopt  rules 
that  would  permit  member  firms  or  their 
proxy  agents  to  use  an  Exchange 
approved  automated  telephone  voting 
system  that  operates  in  a  manner 
consistent  with  Section  14(a)  of  the  Act 
as  an  alternative  to  written  voting 
instructions. '2  Under  the  proposed 
rules,  the  automated  system  must  at  a 
minimum  provide  an  identification 
code  for  beneficial  ovmers  and  provide 
an  opportunity  for  beneficial  owners  to 
validate  instructions  to  ensure  that  they 
were  received  correctly.  In  addition,  the 
automated  system  must  provide 
beneficial  owners  with  the  same  power 


•15U.S.C78f. 


">15  U.S.C.  78n. 

"  15  U.S.C.  78t[bJ(5). 

>2  See  letter  from  James  E.  Buck,  Senior  Vice 
President  and  Secretary,  NYSE,  to  Sharon  Lawson, 
Assistant  Director.  SEC,  dated  May  25, 1995.  As 
described  above,  Amendment  No.  2  clarifies  that 
the  Exchange  will  consult  with  the  Commission 
staff  to  determine  whether  the  proposed  system 
operates  in  a  manner  consistent  with  Section  14(a) 
of  the  Act  and  the  rules  and  regulations  thereunder, 
prior  to  the  Exchange  approving  any  automated 
system. 


and  authority  to  issue,  revoke,  or 
otherwise  change  voting  instructions  as 
ciurently  exists  for  instructions 
communicated  in  written  form.  Further, 
member  organizations  or  their  agents 
utiUzing  this  method  must  maintain 
records  of  voting  which  include 
information  sufficient  to  evidence 
vaUdity  of  voting  instructions,  including 
the  name  of  the  beneficial  owner,  the 
date  of  receipt  of  the  instructions,  and 
the  voting  instructions  as  transmitted. 

The  Commission  beUeves  that  the 
proposal  will  be  beneficial  to  both 
shareholders  and  member  organizations 
in  fulfilling  the  proxy  requirements 
under  the  Act  and  NYSE  rules  for 
several  reasons. 

First,  the  use  of  an  automated 
telephone  voUng  system  is  a  simpler 
and  more  efficient  means  of 
communicating  voting  instructions  than 
the  current  method,  which  requires  a 
beneficial  owner  to  mail  a  voting 
authorization  form  to  the  member 
organization,  who  would  vote  the  proxy. 
In  this  regard,  the  Commission  notes 
that  the  proposed  rule  change  will 
permit  beneficial  owners  to  make  more 
timely  decisions  on  corporate  matters. 
For  these  reasons,  the  Commission 
believes  that  the  proposed  rule  change 
appropriately  gives  beneficial  owners 
the  ability  to  use  a  more  convenient  and 
efficient  means  of  providing  voting 
instructions.  Second,  the  use  of  an 
automated  telephone  voting  system 
should  prove  to  be  more  efficient  and 
accurate  than  the  current  system  in 
communicating  votiiig  instructions.  As 
the  NYSE  has  indicated,  the  automated 
telephone  voting  system  is  deemed  less 
prone  to  tabulation  errors  than  the 
scanners  that  are  currently  used  to 
calculate  the  votes  from  the  written 
voting  authorization  forms.  ^^  in 
addition,  the  automated  telephone 
voting  system  utilizes  identification 
codes  and  provides  a  validation 
opportunity  for  the  beneficial  owner  to 
confirm  that  voting  instructions  were 
received  correctly.  Finally,  the 
automated  telephone  voting  system  is 
generally  viewed  as  more  cost  efficient 
for  member  organizations  because  this 
system  can  handle  a  higher  volume  of 
voting  instructions  than  the  scanners 
that  are  currently  used  to  calculate 
voting  instructions  from  the  voting 
authorization  forms. '* 

In  siunmary,  the  Commission  believes 
that  the  use  of  identification  codes,  the 
opportunity  to  confirm  that  voting 


instructions  were  received  correctly, 
and  the  purported  improved  accuracy  in 
the  new  system  will  be  beneficial  to 
shareholders  and  member  organizations 
and  is  consistent  with  the  public 
interest  and  the  protection  of  investors. 
Despite  these  benefits,  the  Commission 
notes  that  the  automated  voting  system 
is  an  alternative  to  the  current  method 
of  communicating  voting  instructions  by 
mail.  Shareholders  will  still  have  the 
option  to  choose  their  preferred  method 
of  communicating  their  voting 
instructions.  In  addition,  the  NYSE 
rules  will  continue  to  ensure  that  an 
adequate  record  is  kept  of  all  voting, 
including  voting  done  through  the 
automated  telephone  voting  system. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change, 
including  Amendments  No.  1,  2,  and  3, 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The 
Commission  believes  that  accelerated 
approval  of  the  use  of  automated 
telephone  voting  systems  by  member 
organizations  or  their  proxy  agent 
should  provide  an  immediate  benefit  to 
investors  by  affording  them  a  more 
convenient  means  of  communicating 
their  voting  instructions,  as  well  as  a 
more  efficient  method  of  transmitting 
voting  instructions.  In  addition,  the 
Commission  notes  that  the  rule  change 
continues  to  permit  investors  who  wrish 
to  communicate  their  voting 
instructions  by  mailing  the  voting 
authorization  form  to  the  member 
organization  to  do  so.  The  use  of  the 
automated  telephone  voting  system  is 
merely  an  alternative  to  the  current 
system.  For  these  reasons,  the 
Commission  finds  good  cause  for 
accelerating  approval  of  the  proposed 
rule  changes  as  amended. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)"  that  the  proposed  rule 
change,  including  Amendinents  No.  1, 
2,  and  3,  is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFariand, 
Deputy  Secretary. 

(PR  Doc.  95-19385  Filed  8-4-95;  8:45  am) 
BILUNO  COOE  a010-01-M 


"Telephone  conversation  between  Gary  TuRle, 
Director  of  Securities  Operation  Department,  NYSE, 
and  Elisa  Metzger,  Senior  Counsel,  SEC,  on  June  16, 
1995. 

"Id. 


"15  U.S.C  788(b)(2). 
'•17  CF.R.  200.30-3(a)(12). 
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[ReiaaM  No.  34-36043;  File  No.  SR-NYSE- 
95-21] 

SeH-Regulatory  Organizations;  New 
York  Stocit  Exchange,  Inc.;  Order 
Granting  Acceierated  Approval  of 
Proposed  Rule  Change  and  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  to  Amendment  No.  1  to 
Proposed  Rule  Change  Relating  to 
Amendments  to  460.20 

August  1, 1995. 
I.  Introduction 

On  May  26. 1995,  the  New  York  Stock 
Exchange.  Inc.  ("NYSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b-^ 
thereunder.^  a  proposed  rule  change  to 
amend  Exchange  Rule  460.20  to  require 
an  associated  speciaUst  of  an  approved 
person  acting  as  an  underwriter  in  a 
distribution  of  a  security  in  which  the 
associated  specialist  is  registered  to 
"give  up  the  book"  if  the  associated 
specialist  and  approved  person  do  not 
have  an  exemption  from  Rule  lOb-6  or 
Rule  lOb-13. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  35929  (June 
30. 1995).  60  FR  35759  (July  11, 1995). 
No  comments  were  received  on  the 
proposal.  On  July  27.  1995,  the 
Exchange  submitted  Amendment  No.  1 
to  the  proposed  rule  change.  ^  This  order 
approves  the  proposed  rule  change, 
including  Amendment  No.  T,  on  an 
accelerated  basis. 

n.  Description  of  Proposal 

Rule  lOb-6  under  the  Act  requires  a 
speciahst  organization  to  withdraw  from 
the  market  when  an  affiliated  entity  is 
participating  in  a  distribution  of  a 
security  in  which  the  speciaUst 
organization  is  registered  commencing 
with  the  appUcable  cooling  off  period 
specified  in  Rule  lOb-6  until  the 
affiUate  has  completed  its  participation 
in  the  distribution.^  Currently,  to  ensine 


'  15  U.S.C  788(b)(1)  (1988). 

» 17  CFR  240.19b-4  (1994). 

'  See  letter  from  )ames  E.  Buck,  Senior  Vice 
President  and  Secretary.  NYSE,  to  Glen  Barrentine, 
Senior  Counsel,  SEC,  dated  July  26. 1995.  In 
Amendment  No.  1,  the  Exchange  amended  the 
NYSE  rule  to  reflect  more  accurately  the 
requirements  under  Rules  lOb-6  and  lOb-13  for 
specialists  to  give  up  the  book  if  the  specialists  and 
their  approved  persons  do  not  have  an  exemption 
from  such  rules.  See  infm  note  10  and 
accompanying  text. 

*  Rule  lOb-6  is  an  anti-manipulation  rule  that, 
subject  to  certain  exceptions,  prohibits  persons 
engaged  in  a  distribution  of  securities  from  bidding 
for  or  purchasing,  or  inducing  others  to  purchase. 


compliance  with  Rule  lOb-6,  NYSE 
Rule  460.20  requires  a  specialist 
organization  to  "give  up  the  book"  (i.e. 
suspend  its  specialist  activities)  to  a 
specialist  organization  imaffiliated  with 
any  distribution  participant,  which  then 
assimies  all  speciahst  responsibiUties 
imder  NYSE  rules  imtil  the  approved 
person  (affiliate]  has  completed  its 
participating  in  the  distribution.'  At  the 
conclusion  of  the  approved  person's 
participation,  the  regular  speciahst 
organization  regains  the  "book"  and 
resumes  its  specialist  activities. 

The  Exchange  has  filed  a  request  with 
the  Division  of  Market  Regulation 
("Division"),  separately  from  this 
proposed  rule  change,  for  exemptive 
relief  from  certain  provisions  of  Rules 
lOb-6  and  lOb-13  «  ("Petition  for 
Exemptive  Rehef ').'  This  request  was 
based  on  competitive  concerns  in  Ught 


such  securities,  any  security  of  the  same  class  and 
series  as  those  securities,  or  any  right  to  purchase 
any  such  security  ("related  securities")  until  they 
have  completed  their  participation  in  a  distribution. 
The  provisions  of  Rule  lOb-6  apply  to  issuers, 
selling  shareholders,  underwriters,  prospective 
underwriters,  dealers,  brokers,  and  other  persons 
who  have  agreed  to  participate  or  are  participating 
in  the  distribution,  as  defined  in  Rule  10b-6(c)(5), 
and  their  "affiliated  purchasers,"  as  defined  in  Rule 
10b-«(c)(6),  including  broker-dealer  affiliates.  The 
applicable  cooling  off  period  is  described  in  (xi) 
and  (xii)  of  Rule  10b-^(a)(4).  See  17  CFR  240.10b- 
6. 

'  Exchange  Rule  460.10  prohibits  an  approved 
person  of  a  specialist  organization  from  engaging  in 
any  business  transaction  with  any  company  whose 
stock  the  specialist  is  registered  or  aQcept  a  finder's 
fee  from  such  company.  See  NYSE  Rule  460.  NYSE 
Rule  98,  however,  affords  exemptive  relief  for 
approved  persons  of  a  specialist  organization  from 
restrictions  found  in  various  NYSE  rules,  including 
certain  provisions  of  rule  460,  that  would  otherwise 
be  applicable  to  such  approved  persons' 
transactions  in  NYSE  securities  in  which  the 
specialist  organization  is  registered  or  to  business 
transactions  with  the  issuers  of  such  securities.  See 
NYSE  Rule  98,  infm  note  9.  Therefore,  an  approved 
person  of  a  specialist  organization  must  be  entitled 
to  an  exemption  from  Rule  460.10  pursuant  to  Rule 
98  to  act  as  an  underwriter  in  any  capacity  for  a 
distribution  of  securities  in  which  an  associated 
specialist  is  registered. 

"Rule  lOb-13  under  the  Act,  among  other  things, 
prohibits  a  person  making  a  tender  offer  or 
exchange  offer  for  any  equity  security  from,  directly 
or  indirectly,  purchasing  or  making  any 
arrangement  to  purchase  any  such  security  (or  any 
security  that  is  immediately  convertible  or 
exchangeable  for  such  security),  otherwise  than 
pursuant  to  the  offer,  from  the  time  the  offer  is 
publicly  announced  until  its  expiration,  including 
any  extension  thereof.  Rule  lOb-13  also  applies  to 
the  dealer-manager  of  a  tender  offer  because  the 
dealer-manager  acts  as  the  agent  of  the  bidder  to 
facilitate  the  bidder's  objectives.  See  17  CFR 
240.10b-13. 

The  Exchange  is  seeking  relief  from  Rule  lOb-13 
to  allow  affiliated  specialists  to  continue  their 
market  making  functions  in  their  respective 
specialty  securities  in  connection  with  certain 
mergers  or  tender  or  exchange  offers  in  which  an 
affiliated  broker-dealer  is  participating. 

'  See  letter  from  James  E.  Buck,  Senior  Vice 
President  and  Secretary.  NYSE,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  April  28, 1995. 


of  the  amendments  to  Rule  lOb-6  and 
new  Rule  10b-6A  that  permit  NASD 
market  makers  to  continue  to  make 
markets  in  a  stock  while  participating  in 
an  imderwriting  of  that  stock,  subject  to 
several  restrictions  on  their  level  of 
market  making  activity  ("passive  market 
making")."  In  this  regard,  the  Exchange 
beheved  that  the  failure  to  provide  some 
type  of  exemptive  relief  from  Rule  10b- 
6  for  NYSE  specialist  imits  affi  hated 
with  imderwriting  firms  may  have  a 
detrimental  effect  on  the  Exchange's 
abihty  to  compete  for  issuer  listings  and 
on  the  willingness  of  large  firms  to 
invest  capital  in  the  specialist  business. 
The  Exchange  fiuther  believed  that  the 
Commissions's  passive  market  making 
restrictions  could  not  be  extended 
appropriately  to  Exchange  specialists, 
who  are  subject  to  an  affirmative 
obhgation  to  deal  when  necessary  to 
maintain  a  fair  and  orderly  market.  The 
Exchange  beheved,  however,  that 
exemptive  reUef  was  appropriate  in 
light  of  the  restrictions  on  the  flow  of 
information  between  the  affiliated 
specialists  and  its  approved  person 
contained  in  Exchange  Rule  98  ^  along 
with  the  additional  safeguards  specified 
in  its  Petition  for  Exemptive  Relief. 

Under  this  proposal,  the  Exchange 
proposes  to  replace  the  current  "give  up 
the  book"  provision  with  one  that 
would  make  NYSE  Rule  460.20 
compatible  with  the  Exchange's  Petition 
for  Exemptive  ReUef.  The  proposed  rule 
change  would  allow  an  aMliated 
speciahst  to  continue  to  make  a  market 
in  the  securities  in  which  the  affihated 


■  See  Securities  Exchange  Act  Release  No.  32117 
(Apr.  8, 1993),  58  FR  19528.  In  general.  Rule  10t>- 
6A  permits  "passive  market  making"  in  connection 
with  the  distributions  of  certain  securities  quoted 
on  the  Nasdaq  Stock  Market  during  the  Rule  10b- 
6  cooling-off  period,  the  period  when  the  rule's 
provisions  otherwise  would  prohibit  such 
transactions.  A  passive  market  maker's  bids  and 
purchases,  however,  are  limited  to  the  highest 
current  independent  bid  i.e.,  a  bid  of  a  market 
maker  who  is  not  participating  in  the  distribution 
and  is  not  an  affiliated  purchaser  of  a  participating 
market  maker.  Furthermore,  Rule  10b-6A  contains 
certain  eligibility  criteria,  volume  limitations  on 
purchases,  and  notification  and  disclosure 
requirements.  See  Rule  10b-6A(c)(2)  (Level  of  Bid), 
(c)(3)  (Requirements  to  Lower  the  Bid),  (c)(4) 
(Purchase  Limitation),  (c)(5)  (Limitation  on 
Displayed  Size),  (c)(6)  (Identification  of  a  Passive 
Market  Making  Bid),  (c)(7)  (Notification  and 
Reporting  to  the  NASD).  See  17  CFR  240.10b- 
6A(c)(2)  through  (c)(6). 

"Pursuant  to  Rule  98  and  the  guidelines 
promulgated  thereunder,  the  specialist  organization 
and  affiliated  entities  must  be  operated  as  separate 
and  distinct  organizations,  and  "information 
barriers"  must  be  established  that  place  substantial 
limits  on  access  to,  and  communications  of,  trading 
information,  including  positions  and  strategies, 
between  the  two  organizations.  Rule  98  exemptive 
relief  is  conditioned  on  the  organizations  receiving 
prior  written  approval  fitjm  the  NYSE,  which 
conducts  an  annual  review  of  each  firm  to  ensure 
that  all  conditions  for  the  exemption  are  being  met. 


speciahst  was  registered  during 
distribution,  provided  that  it  has 
obtained  an  Exchange  exemption  from 
Rule  460.10  piu^uant  to  Rule  98  and  a 
Commission  exemption  from  Rule  10b- 
6  or  Rule  10b-13.i"  Under  the  new 
provision,  an  associated  speciahst 
would  still  be  required  to  "give  up  the 
book"  in  the  subject  security  to  another 
speciahst  member  organization 
satisfactory  to  the  Exchange,  in 
situations  where  the  associated 
speciahst  and  approved  person  do  not 
have  an  exemption  frtjm  Rule  lOb-6  or 
Rule  lOb-13,  until  the  book  may  be 
reacquired  by  the  associated  speciahst 
in  accordance  with  Rule  lOb-6  or  Rule 
lOb-13. 

m.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  seouities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b). '^  The 
Conunission  believes  the  proposal  is 
consistent  with  the  Section  6(b)(5) 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  public  interest. 

The  Commission  believes  that  the  rule 
change  is  consistent  with  the 
requirements  of  the  Act  in  that  the 
proposal  will  allow  the  NYSE  rules  to 
reflect  accurately  the  current  state  of  the 
law.  hi  response  to  the  NYSE's  Petition 
for  Relief,  the  Division  has  granted 
exemptions  from  Rules  lOb-6  and  lOb- 
13  to  permit  NYSE  specialists 
("Affiliated  Speciahsts")  affihated  with 
a  NYSE  member  firm  ("Affiliated 
Broker-Dealer")  to  remain  in  the  market 
and  to  continue  their  normal  specialist 
activities  during  the  period  when  the 
Affihated  Broker-Dealer  is  engaged  in  a 
distribution  of  a  specialty  security  or  is 
acting  as  a  dealer  manager  in  a  tender 

or  exchange  offer  for  a  specialty  - 
security. '2 


'"Absent  an  exemption  from  or  exception  to  Rule 
lOb-6,  Exchange  specialists  that  are  affiliated  with 
a  person  participating  in  a  distribution  of  securities 
would  be  precluded  from  bidding  for  or  purchasing 
such  securities  or  any  related  securities. 

"  15  U.S.C.  78flb)  (1988  &  Supp.  V  1993). 

"See  Letter  regarding  Application  of  Rules  10b- 
6  and  lOb-13  to  New  York  Stock  Exchange 
Specialists  (File  No.  TP94-293)  (July  31, 1995).  The 
exemptions  provided  in  this  letter  will  expire  in 
two  years  from  the  effective  date  of  the  exemptions 
unless  otherwise  extended.  This  sunset  provision  is 
consistent  with  the  NYSE's  proposed  rule  change, 
which  would  require  an  associated  specialist  of  an 


In  providing  the  requested  rehef  to 
the  NYSE  specialists,  the  Division  has 
placed  certain  terms  and  conditions  on 
the  exemptions  as  well  as  limitations  on 
their  scope.  As  conditions  to  the 
exemptions,  the  Affiliated  Speciahst 
and  the  Affihated  Broker-Dealer  must 
comply  with  the  terms  of.  and  the 
enumerated  obligations  imposed  by,  the 
exemptive  letter.  Moreover,  the  NYSE 
also  has  certain  responsibihties  to 
conduct  surveillance  of  Affiliated 
Specialists  and  Affiliated  Broker-Dealers 
for  comphance  with  the  condition^  of 
the  exemptions,  to  guard  against 
manipulative  conduct,  and  to  provide 
an  analysis  of  the  operation  of  the 
exemptions  to  the  Division. 

The  amendment  to  Rule  460.20  would 
require  the  NYSE  speciahsts  to  "give  up 
the  book"  during  a  distribution  in 
which  an  approved  person  participates 
if  the  associated  speciahst  and  approved 
person  do  not  have  an  exemption  from 
Rule  lOb-6  or  Rule  lOb-13.  The 
Commission,  therefore,  believes  that 
Exchange  Rule  460.20  is  consistent  with 
Rules  lOb-6  and  lOb-13  and  any 
exemption  as  granted  by  the  Division. 
The  proposed  rule  change  would  also 
reaffirm,  through  an  exchange  rule,  the 
obhgations  vmder  Rules  lOb-6  and  lOb- 
13  of  an  associated  speciahst  to  "give  up 
the  book"  where  such  specialist  does 
not  have  an  exemption  &t)m  such  rules. 

The  Commission  notes  that  the 
exemptions  as  provided  by  the  Division 
are  subject  to  modification  or  revocation 
at  any  time  the  Commission  or  the 
Division  determines  that  such  action  is 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act.  Therefore,  it 
is  the  responsibiUty  of  the  associated 
specialist  and  the  approved  person  to 
become  aware  of  any  changes  in  the 
exemptions  and  to  determine  whether 
an  exemption  continues  to  apply  to 
their  activities.  Moreover,  the  Exchange 
should  notify  its  members  of  any 
modifications  or  revocation  of  the 
exemptions  granted  by  the  Division. 

Moreover,  the  Commission  finds  good 
cause  for  approving  the  proposed  rule 
change,  including  Amendment  No.  1, 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof. 
The  Exchange's  original  proposal  was 
published  in  the  Federal  Register  for 
comment  and  no  comments  were 
received."  Amendment  No.  1  merely 
codifies  the  intention  of,  and  what 
necessarily  must  be  implied  from,  the 
proposed  rule  change:  that  associated 


approved  person  acting  as  an  underwriter  in  a 
distribution  to  "give  up  the  book"  if  the  associated 
specialist  and  approved  person  do  not  have  an 
exemption  bom  Rule  lOb-6  or  Rule  lOb-13. 

''See  Securities  Exchange  Act  Release  No.  35929 
(June  30,  1995),  60  FR  35759  (July  11,  1995). 


specialists  do  not  have  to  give  up  the 
book  if  the  associated  speciahsts  and 
approved  persons  have  an  exemption 
bom  Rule  lOb-6  or  Rule  lOb-13, 
Amendment  No.  1  does  not  alter  the 
substance  of  the  NYSE's  original 
proposal  as  previously  pubhshed. 
Moreover,  the  proposed  rule  change,  as 
amended,  merely  makes  Exchange  Rule 
460.20  compatible  writh  the  exemptions 
granted  by  the  Division;  the  ruJe  change 
does  not  independently  create  any 
rights  or  obligations  for  NYSE 
speciahsts.  Based  on  the  above,  the 
Commission  finds  that  there  is  good 
cause,  consistent  with  Section  6(b)(5)  of 
the  Act,  to  accelerate  approval  of  the 
amended  proposed  rule  change. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  vsritten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  v^thheld  from  the 
public  in  accord^ce  writh  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  such 
fihng  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-NYSE-95- 
21  and  should  be  submitted  by  August 
28.  1995. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'*  that  the 
proposed  rule  change  (SR-NYSE-95- 
21).  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  95-19386  Filed  8-4-95;  8:45  am] 
BILUNG  CODE  8010-01-M 


>♦  15  U.S.C.  78s(b)(2)  (1988). 
"17  CFR  200.30-3(a)(12)  (1994). 
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[FM«  No.  1-11922] 

Issuer  Delisting;  Notice  of  Application 
To  WIttidraw  From  Listing  and 
Registration;  (MedicalControl,  Inc., 
Common  Stock,  $0.01  Par  Value, 
Warrants  Expiring  May  13, 1996) 

August  1, 1995. 

MedicalControl,  Inc.  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  securities 
("Securides")  from  listing  and 
registration  on  the  Pacific  Stock 
Exchange,  Incorporated  ("PSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Sec\uities  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  the 
primary  reason  for  this  action  relates  to 
the  lack  of  trading  volume  on  the  PSE. 
The  Board  of  Directors  is  unaware  of 
any  benefit  based  on  its  evaluation  of 
the  listing.  The  Company  also  is  Usted 
on  the  Nasdaq  National  Market  System 
where  the  stock  primarily  trades. 

Any  interested  person  may,  on  or 
before  August  22,  1995,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter.  * 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  95-19387  Filed  8-4-95;  8:45  am) 

BtLLMG  CODE  8010-01-M 


[Fil«  No.  1-12992] 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (NuMed  Home  Health 
Care,  Inc.,  Common  Stock,  $0,001  Par 
Value,  Redeemable  Common  Stock 
Purchase  Warrants  Expiring  February 
7.2000) 

August  1.1995. 

NuMed  Home  Health  Care,  Inc. 
("Company")  has  filed  an  apphcation 


with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereimder,  to 
withdraw  the  above  specified  securities 
("Securities")  from  fisting  and 
registration  on  the  Boston  Stock 
Exchange,  Inc.  ("BSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Securities  from 
listing  and  registration  include  the 
following: 

Accormng  to  the  Company,  the 
Securities  are  currently  listed  on  the 
BSE  under  the  symbols  "NUH"  and 
"NUHW"  respectively.  The  Securities 
also  currently  trade  on  the  Nasdaq 
Small  Cap  under  the  Symbols  "NUMD" 
and  "NUMDW".  It  is  the  Company's 
intention  to  continue  to  have  the 
Securities  listed  on  the  Nasdaq.  The 
Company  is  seeking  to  delist  from  the 
BSE  because  there  has  been  no  trading 
activity  in  the  Securities  on  the  BSE 
since  the  Company's  original  listing  in 
February  1995.  The  Company  does  not 
wish  to  continue  any  expenses 
associated  with  the  BSE  listing.  All 
trading  in  the  Securities  occius  on  the 
Nasdaq. 

Any  interested  person  may,  on  or 
before  August  22, 1995,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW..  Washington,  IX:  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  BSE  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  apphcation  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  95-19388  Filed  8-4-95;  8:45  am] 

BILUNO  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  #2783] 

Missouri;  Declaration  of  Disaster  Loan 
Area  (Amendment  #3) 

The  above-numbered  Declaration  is 
hereby  amended,  effective  July  21, 1995, 
to  include  Mercer  Coimty  in  the  State  of 
Missouri  as  a  disaster  area  due  to 
damages  caused  by  severe  storms,  hail, 
tornadoes,  and  flooding  beginning  on 


May  13, 1995  and  continuing  through 
June  23, 1995. 

In  addition,  applications  for  economic 
injury  loans  itom  small  businesses 
located  in  the  contiguous  counties  of 
Decatur  and  Wayne  in  the  State  of  Iowa 
may  be  filed  until  the  specified  date  at 
the  previously  designated  location. 

Any  counties  contiguous  to  the  above- 
named  primary  coimty  and  not  Usted 
herein  have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
August  11, 1995,  and  for  loans  for 
economic  injury  the  deadline  is  March 
12, 1996. 

The  economic  injury  number  for 
Missouri  is  853400  and  for  Iowa  the 
number  is  853900. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  July  28, 1995. 
James  W.  Hammersley, 
Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  95-19319  Filed  8--1-95;  8:45  am] 
BILUNO  COOe  802S-01-M 


[Declaration  of  Disaster  Loan  Area  #2801] 

New  York;  Declaration  of  Disaster 
Loan  Area 

Jefferson  County  and  the  contiguous 
counties  of  Lewis,  Oswego,  and  St. 
Lawrence  in  the  State  of  New  York 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  severe 
thunderstorms  which  occurred  on  July 
15, 1995.  Applications  for  loans  for 
physical  damages  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  September  28, 1995,  and  for 
economic  injury  until  the  close  of 
business  on  April  29,  1996,  at  the 
address  listed  below:  U.S.  Small 
Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Boulevard  South, 
3rd  Floor,  Niagara  Falls,  New  York 
14303,  or  other  locally  announced 
locations. 

The  interest  rates  are: 


Percent 

For  physical  damage: 
Homeowners   witti   credit   avail- 
at))e  elsewhere  

8.000 

Homeowners  without  credit  avail- 
aiHe  elsewtiere  

4.000 

Businesses  with  credit  available 
elsewhere  

Businesses  and  non-profit  orga- 
nizations without  credit  avail- 
at))e  elsewhere  

8,000 
4.000 

Others  (including  non-profit  orga- 
nizations) with  credit  availat>le 
elsewhere  

7.125 
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For  economics  injury: 
Businesses   and   small   agricul- 
tural     cooperatives      without 
credit  availat)le  elsewhere 


4.000 


The  number  assigned  to  this  disaster. 
for  physical  damage  is  280111  and  for 
economic  injury  the  number  is  860200. 

(Catalog  of  Federal  Domeslic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  July  28, 1995. 
Philip  Lader, 
Administration. 

(FR  Doc.  95-19320  Filed  8-4-95;  8:45  am] 
MLUNO  CODE  802»-01-M 

[Declaration  of  Disaster  Loan  Area  #2793] 

Virginia;  Declaration  of  Disaster  Loan 
Area  (Amendment  #1) 

The  above-niunbered  IDeclaration  is 
hereby  amended,  in  accordance  with 
notices  from  the  Federal  Emergency 
Management  Agency  dated  July  10  and 
12, 1995,  to  include  the  City  of  Bedford 
and  Amherst,  Bedford,  and  Franklin 
Counties  in  the  Commonwealth  of 
Virginia  as  a  disaster  area  due  to 
damages  caused  by  severe  storms  and 
flooding  beginning  on  June  22,  1995  and 
continuing. 

In  addition,  applications  for  economic 
injury  loans  fix)m  small  businesses 
located  in  the  contiguous  counties  of 
Floyd  and  Patrick  in  the  Commonwealth 
of  Virginia  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location. 

Any  comities  contiguous  to  the  above- 
named  primary  counties  and  not  Usted 
herein  have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
August  29, 1995,  and  for  loans  for 
economic  injiuy  the  deadline  is  April  3, 
1996. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  July  27, 1995. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  95-19321  Filed  8-4-95;  8:45  am] 

BILUNG  CODE  802S-01-M 


SOCIAL  SECURITY  ADMINISTRATION 

Social  Security  Ruling  SSR  95-Op.; 
Title  11:  Transactions  Involving 
Noncash  Transfers  for  Agricultural 
Labor 

AGENCY:  Social  Security  Administration. 


Percent     ACTION:  Notice  of  Social  Security  Ruling. 

SUMMARY:  In  accordance  with  20  CFR 
422.406(b)(1),  die  Commissioner  of 
Social  Security  gives  notice  of  Social 
Security  Ruling  95-3p.  This  Policy 
Interpretation  Ruling  explains  when 
certain  transactions  involving  noncash 
transfers  for  agricultiual  labor  may  be 
considered  wages  under  Section  209(a] 
of  the  Social  Security  Act.  The  kitemal 
Revenue  Service  (IRS)  issued  guidelines 
for  evaluating  whether  such  transactions 
are,  in  economic  reality,  payments  in 
cash  and  therefore  wages  for  purposes  of 
the  Federal  Insurance  Contributions  Act 
tax.  Since  the  Social  Security 
Administration  (SSA)  does  not  have 
such  guidelines,  these  transactions  have 
not  been  treated  by  SSA  as  wage 
payments  for  Social  Security  coverage 
and  annual  earnings  test  purposes,  llie 
purpose  of  this  Ruling  is  to  achieve 
consistent  treatment  between  SSA  and 
the  IRS  of  transactions  involving 
noncash  transfers  for  agricultural  labor. 
EFFECTIVE  DATE:  August  7,1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  K.  Castello,  Division  of 
Regulations  and  Rulings,  Social  Seciuity 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (410) 
965-1711. 

SUPPLEMENTARY  INFORMATION:  AltilOUgh 
we  are  not  required  to  do  so  pursuant 
to  5  U.S.C.  552(a)(1)  and  (a)(2),  we  are 
publishing  this  Social  Security  RuUng 
in  accordance  with  20  CFR 
422.406(b)(1). 

Social  Security  Rulings  make 
available  to  the  public  precedential 
decisions  relating  to  the  Federal  old-age, 
survivors,  disability,  supplemental 
security  income,  and  black  lung  benefits 
programs.  Social  Security  Rulings  may 
be  based  on  case  decisions  made  at  all 
administrative  levels  of  adjudication. 
Federal  court  decisions.  Commissioner's 
decisions,  opinions  of  the  Office  of  the 
General  Coimsel,  and  other  poUcy 
interpretations  of  the  law  and 
regulations. 

Although  Social  Security  Rulings  do 
not  have  the  force  and  effect  of  the  law 
or  regulations,  they  are  binding  on  all 
components  of  the  Social  Sectirity 
Administration,  in  accordance  with  20 
CFR  422.406(b)(1),  and  are  to  be  refied 
upon  as  precedents  in  adjudicating 
other  cases. 

If  this  Social  Security  Ruling  is  later 
superseded,  modified,  or  rescinded,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  effect. 

(Catalog  of  Federal  Domestic  Assistance, 
Program  Nos.  96.001  Social  Security- 
Disability  Insurance;  96.002  Social 
Security — Retirement  Insurance;  96.004 


Social  Security — Survivors  Insurance;  96.005 
Special  Benefits  for  Disabled  Coal  Miners) 

Dated:  July  27.1995. 
Shirley  S.  Chater, 
Corrunissioner  of  Social  Security. 

Policy  Interpretation  Ruling — Tide  II: 
Transactions  Involving  Noncash 
Transfers  for  Agricultural  Labor 

Purpose:  This  Ruling  explains  when 
certain  transactions  involving  noncash 
transfers  for  agricultural  labor  may  be 
considered  wages  under  section  209(a) 
of  the  Social  Security  Act.  The  purpose 
of  this  Ruling  is  to  provide  that  the 
treatment  afforded  by  the  Social 
Security  Administration  (SSA)  of  such 
transactions  will  be  the  same  as  the 
treatment  afforded  by  the  Internal 
Revenue  Service  (IRS). 

Citation  (Authority):  Sections  209(a), 
210(f),  and  210(j)(2)  of  die  Social 
Security  Act  (the  Act);  Regulations  No. 
4,  sections  404.1005,  404.1007, 
404.1010,  404.1016,  404.1017, 
404.1041(e),  404.1055,  404.1056. 
404.1068(c),  and  404.1074. 

Backgmund:  Section  209(a)(7)(A)  of 
the  Act  and  section  3121(a)(8)(A)  of  the 
Internal  Revenue  Code  (IRC)  provide 
that,  for  purposes  of  Social  Seciuity 
coverage  and  Federal  Insurance 
Contributions  Act  (PICA)  taxation, 
respectively,  the  term  "wages"  does  not 
include  "remuneration  paid  in  any 
medium  other  than  cash  for  agricultural 
labor"  (as  defined  in  section  210(f)  of 
the  Act  and  section  3121(g)  of  the  IRC). 
Any  mediimi  other  than  cash  (generally 
referred  to  as  "in-kind"  payments) 
includes,  for  example,  lodging,  food, 
clothing,  or  agricultural  commodities. 
Some  farmers  have  attempted  to  use 
commodity  payments  as  remuneration 
for  agricultural  services  to  avoid  paying 
PICA  tax.  This  practice  can  prevent  farm 
workers  from  accumulating  the  quarters 
of  coverage  needed  to  qualify  for  Social 
Security  benefits.  However,  the  IRS 
clarified  in  Revenue  Ruling  79-207  and 
in  subsequent  guidelines  that  a  transfer 
of  an  in-kind  item  which  is  immediately 
converted  to  cash  is,  in  economic 
reality,  a  payment  in  cash  not  subject  to 
the  wage  exclusion.  The  effect  of  the 
ruling  is  that  certain  transactions 
involving  in-kind  transfers  for 
agricultural  labor  have  been  considered 
cash  payments  and  therefore  wages 
subject  to  tax  under  PICA.  SSA  policy 
has  been  not  to  treat  such  in-kind 
transfers  as  wages  under  the  Act  when 
evaluating  them  for  Social  Security 
coverage  purposes. 

To  achieve  consistent  treatment 
between  SSA  and  the  IRS  of 
transactions  involving  in-kind  transfers 
for  agricultural  labor,  SSA  is  adopting 
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the  policy  position  in  IRS  Revenue 
Ruling  79-207. 

Policy  Interpretation:  To  detennine 
whether  certain  transactions  involving 
in-kind  transfers  for  agricultural  labor 
are  wages  within  the  meaning  of  section 
209(a)  of  the  Act,  and  thus  creditable  as 
wages  for  Social  Security  benefit 
purposes,  SSA  will  consider  the 
following: 

1.  Does  an  employer-employee 
relationship  exist?  Only  noncash 
payments  to  an  employee  quahfy  for  the 
section  209(a)(7)(A)  exception.  In-kind 
payments  received  by  a  self-employed 
individual  engaged  in  fanning  are  not 
subject  to  this  exception  and  may  be 
considered  in  determining  self- 
employment  income  which  is  credited 
for  Social  Security  coverage  purposes. 
Section  210(j)(2)  of  the  Act  defines 
"employee"  as  "any  individual  who, 
vmder  the  usual  conunon  law  rules 
applicable  in  determining  the  employer- 
employee  relationship,  has  the  status  of 
an  employee."  SSA's  rules  for 
evaluating  whether  an  individual  is  a 
common-law  employee  are  found  in  20 
CFR  404.1007. 

When  a  farmer's  spouse  (or  child  18 
or  older)  performs  agricultural  labor  for 
the  farmer,  the  individual  may  be  an 
employee.  Generally,  an  employer- 
employee  relationship  exists  when  the 
person  for  whom  the  labor  is  performed 
has  the  right  to  control  and  direct  the 
person  who  performs  the  services. 
Special  coverage  rules  with  respect  to 
farm  crew  leaders,  foreign  agricultural 
workers,  and  sharefarmers  are  found  in 
20  CFR  404.1010,  404.1016,  404.1017, 
404.1068(c),  and  404.1074. 

2.  Is  the  in-kind  transfer,  in  economic 
reahty,  equivalent  to  a  payment  in  cash? 
Although  section  209(a)(7)(A)  of  the  Act 
excludes  from  the  definition  of  covered 
wages  remimeration  paid  in  any 
medium  other  than  cash  for  agricultural 
labor,  if  a  bona  fide  transfer  of  the 
noncash  medium  from  the  employer  to 
the  employee  has  not  occurred  and  the 
transaction  is,  in  economic  reality, 
equivalent  to  a  payment  in  cash,  the 
wage  exclusion  will  not  apply. 

In  determining  whether  a  transaction 
involving  a  noncash  medium  is,  in 
economic  reality,  a  payment  in  cash, 
SSA  will  consider  the  extent  to  which 
the  employee  exercised  dominion  and 
control  over  the  noncash  item.  Many 
factors  may  be  relevant  including, 
among  other  things:  (1)  Whether  the 
employer  has  transferred  a  readily 
identifiable  portion  of  an  item;  (2) 
whether  there  is  documentation  of  the 
transfer;  (3)  the  length  of  time  between 
the  employee's  receipt  and  sale  of  the 
item;  (4)  whether  the  employee 
negotiates  the  subsequent  sale  of  the 


item;  (5)  whether  the  risk  of  gain  or  loss 
shifted  to  the  employee;  and  (6)  whether 
the  employee  bears  the  costs  incident  to 
ownership  of  the  item,  for  example, 
storage,  feeding,  or  maintenance  costs. 

Example  1 :  A  farm  operator  agrees  to  give 
an  employee  30  head  of  cattle  for  services 
performed  on  the  farm.  The  farm  operator 
sells  100  head  of  cattle  to  a  commodity 
purchaser.  The  commodity  purchaser  gives 
the  farm  operator  a  check  for  70  head  of 
cattle  and  the  employee  a  check  for  30  head 
of  cattle.  These  facts  indicate  that  the  cash 
proceeds  from  the  sale  are  wages  because  the 
employee  did  not  exercise  dominion  and 
control  over  the  cattle. 

Example  2:  A  farm  operator  pays  an 
employee  550  a  month  plus  10  head  of  cattle 
per  month  for  services  performed^on  the 
farm.  The  employee  pays  the  farm  operator 
rent  to  maintain  the  cattle  on  the  farm 
property  in  an  area  separate  from  the  farm 
operator's  livestock.  The  employee  assumes 
the  costs  of  feeding,  maintaining,  and 
transferring  the  cattle  to  the  market  for  sale. 
The  employee  is  paid  directly  by  the 
commodity  purchaser  for  the  cattle.  These 
facts  indicate  that  the  commodity  payments 
are  not  wages  because  the  employee  exercises 
dominion  and  control  over  the  cattle 
subsequent  to  receipt  and  bears  the  costs 
incident  to  ownership  of  the  cattle. 

Example  3:  An  employment  agreement 
provides  that  a  fajmer  will  compensate  his 
wife  in  cash  wages  of  $100  per  month  and 
transfer  100  head  of  cattle  each  year.  The 
wife's  cattle  are  raised  and  maintained  with 
the  husband's  cattle.  Under  the  employment 
agreement,  the  farmer  delivers  the  cattle  to  a 
market  location  agreed  upon  by  the  wife  and 
at  the  market  transfers  ownership  to  the  wife. 
The  wife's  cattle  were  not  distinguishable  or 
readily  identifiable  from  the  other  cattle 
taken  to  market.  The  wife  receives  a  check 
directly  from  the  market  for  the  caUle.  Since 
the  sale  of  the  cattle  occurs  almost 
simultaneously  with  their  delivery  to  the 
wife,  these  facts  indicate  that  the  in-kind 
transfer  is,  in  substance,  equivalent  to  a  cash 
payment  and  therefore  wages  for  Social 
Security  purposes. 

Documentation:  Evidence 
documenting  the  existence  of  an 
employment  relationship,  the  terms  of 
the  agreement,  and  the  transfer  of 
commodities  should  be  obtained.  There 
is  a  presumption  that  an  individual's 
earnings  record  as  maintained  by  SSA  is 
correct  as  posted.  SSA  determines 
whether  the  evidence  is  sufficient  to 
overcome  that  presumption  of 
correctness. 

Effective  Date:  This  poUcy  is  effective 
upon  publication  of  this  RuUng  in  the 
Federal  Register. 

Cross-References:  Program  Operations 
Manual  System,  Part  3,  Chapter  021, 
Subchapter  01;  and  Chapter  014, 
Subchapter  02,  Section  RS  01402.020. 

IFR  Doc.  95-19365  Filed  8-4-95;  8:45  am] 
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[Social  Security  Ruling  SSR  95-4c] 

Supplemental  Security  Income- 
Termination  of  Benefits  Due  to  Excess 
Resources 

AQENCY:  Social  Seciuity  Administration. 
ACTION:  Notice  of  Social  Security  Ruling. 

summary:  In  accordance  with  20  CFR 
422.406(b)(1),  the  Commissioner  of 
Social  Security  gives  notice  of  Social 
Security  Ruling  95— 4c.  This  Ruling  is 
based  on  a  decision  by  the  U.S.  Coiul 
of  Appeals  for  the  Third  Circuit  in 
Chalmers  V.  Shalala,  23  F.3d  752  (3rd 
Cir.  1994),  which  upheld  the  Secretary's 
decision  and  found  that  the  claimant's 
equitable  interest  in  real  property  was  a 
countable  resource  as  set  out  in  the 
Social  Security  regulations.  Despite  her 
mental  impairment,  the  Court  of 
Appeals  found  that  the  claimant  had  the 
power  to  liquidate  her  equitable  interest 
and  apply  the  proceeds  toward  her 
support.  Consequently,  because  her 
equitable  interest  in  the  real  property 
was  valued  above  the  resources  limit  set 
by  the  supplemental  security  income 
program,  the  claimant's  benefits  were 
properly  terminated. 
EFFECTIVE  DATE:  August  7,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  K.  Castello,  Division  of 
Regulations  and  Rulings,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (410) 
965-1711. 

SUPPLEMENTARY  INFORMATION:  Although 
we  are  not  required  to  do  so  pursuant 
to  5  U.S.C.  552(a)(1)  and  (a)(2),  we  are 
publishing  this  Social  Security  Ruling 
in  accordance  with  20  CFR 
422.406(b)(1). 

Social  Security  Rulings  make 
available  to  the  public  precedential 
decisions  relating  to  the  Federal  old-age, 
survivors,  disability,  supplemental 
seciuity  income,  and  black  limg  benefits 
programs.  Social  Security  Rulings  may 
be  based  on  case  decisions  made  at  all 
administrative  levels  of  adjudication. 
Federal  court  decisions.  Commissioner's 
decisions,  opinions  of  the  Office  of  the 
General  Counsel,  and  other  policy 
interpretations  of  the  law  and 
regulations. 

Although  Social  Security  Rulings  do 
not  have  the  force  and  effect  of  the  law 
or  regulations,  they  are  binding  on  all 
components  of  the  Social  Security 
Administration,  in  accordance  with  20 
CFR  422.406(b)(1),  and  are  to  be  relied 
upon  as  precedents  in  adjudicating 
cases. 

If  this  Social  Security  Ruling  is  later 
superseded,  modified,  or  rescinded,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  effect. 
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(Catalog  of  Federal  Domestic  Assistance, 
Program  96.006  Supplemental  Security 
Income) 

Dated:  July  27, 1995. 
Shirley  S.  Oiater, 
Commissioner  of  Social  Security. 

Sections  1611(a)(3)(B)  and  1613  of  the 
Social  Security  Act  (42  U.S.C. 
1382(a)(3)(B)  and  1382b)  Supplemental 
Security  Income — Termination  of 
Benefits  Due  to  Excess  Resources 

Chalmers  v.  Shalala,  23  F.3d  752  (3rd 
Cir.  1994) 

20  CFR  416.1201(a)-(c) 

The  claimant  had  been  receiving 
supplemental  security  income  (SSI)  benefits 
based  on  disability  because  of  schizophrenia 
since  April  1978.  In  September  1980,  she 
jointly  inherited  property  with  her  siblings 
and  subsequently  formed  a  partnership  with 
them  to  manage  the  property,  valued  above 
the  countable  resources  limit  allowed  by  the 
SSI  program. 

In  November  1989,  the  Secretary  of  Health 
and  Human  Services  notified  the  claimant 
that  her  SSI  benefits  were  being  terminated 
because  she  owned  countable  resources  in 
excess  of  the  S2,000  limit  applicable  to  an 
individual. 

The  claimant  requested  a  bearing  and  the 
administrative  law  judge  (ALJ)  found  that  the 
claimant's  interest  in  the  property  was  not  a 
resource  because  she  was  not  its  sole  owner 
and,  therefore,  could  not  convert  the  property 
to  cash  for  her  own  support  and 
maintenance.  However,  the  ALJ  held  that  the 
claimant's  interest  in  the  partnership  was  a 
resource  because  she  had  the  power  to 
dispose  of  her  interest  in  the  partnership  and 
apply  the  proceeds  toward  her  support.  On 
review,  the  Appeals  Council  concluded  that 
the  claimant  "has  not  shown  that  the  power 
to  partition  is  forfeited  based  on  the  mental 
capacity  to  exercise  the  right  to  partition. 
Therefore,  the  claimant's  share  of  the  land  or 
partnership  is  countable." 

The  claimant  filed  a  civil  action 
challenging  the  Secretary's  termination  of 
benefits.  The  district  court,  without  reaching 
the  question  of  whether  Chalmers'  equitable 
interest  in  the  property  was  a  resource,  held 
that  her  interest  in  the  partnership  was  a 
resource  under  the  Secretary's  regulations 
because  she  had  the  legal  right  to  liquidate 
it.  On  appeal,  the  U.S.  Court  of  Appeals  for 
the  Third  Cirtuit,  agreeing  with  the 
Secretary,  held  that  the  regulatory 
requirement  contained  in  20  CFR  416.1201(a) 
that  an  individual  have  the  "power"  to 
liquidate  property  in  order  for  it  to  be 
considered  a  resource,  means  the  legal 
authority  to  do  so.  Thus,  the  claimant's 
alleged  mental  impairment  that  purportedly 
would  result  in  a  lack  of  actual  power  to 
make  decisions  regarding  the  liquidation  of 
the  property  she  owned  was  irrelevant  to  the 
determination  whether  that  property  was  her 
resource.  Further,  because  the  claimant  could 
dissolve  the  partnership  and  regain  her 
equitable  interest  in  the  real  property,  which 
could  thereafter  be  liquidated  and  applied  to 
her  support,  her  interest  in  the  real  property 
was  a  resource. 


Sloviter,  Chief  Judge 
I 

This  is  an  appeal  fit)m  an  order  of  the 
district  coiul  affirming  a  decision  of  the 
Secretary  of  Health  and  Himian  Services 
to  terminate  the  Supplemental  Seciuity 
Income  (SSI)  benefits  that  appellant 
Fannie  Chalmers  had  been  receiving 
since  April,  1978.  Because  Chalmers  is 
schizophrenic,  she  has  been  unable  to 
care  for  herself  and  lives  with  her  sister, 
hi  September,  1980,  Chalmers's  father 
died  intestate,  and  she  and  her  three 
siblings  jointly  inherited  four  houses  on 
contiguous  parcels  of  land  in  Eden, 
North  Carolina,  appraised  at  $47,000, 
which  were  encumbered  by  a  lien  in  the 
amount  of  $23,000.'  They  also  inherited 
a  7.5  acre  parcel  of  unimproved  land  in 
a  different  county  in  North  Carolina 
worth  $3,000. 

Chalmers's  three  siblings  desire  to 
keep  the  Eden  properties  because  they 
wdsh  to  retire  there  ultimately. 
Chalmers's  brief  contends  that  because 
of  her  illness  it  is  impossible  to  ascribe 
to  her  any  intentions  with  respect  to  the 
property.  At  the  suggestion  of  their 
North  Carolina  counsel,  Chalmers  and 
her  siblings  formed  a  partnership,  C  & 
P  Land  Company,  to  manage  the 
properties  and  pay  the  mortgage  from 
the  rents  collected.  In  order  not  to 
trigger  the  outstanding  debt,  they  did 
not  change  the  title  to  the  properties 
which  is  in  the  name  of  Chalmers's 
father. 

Each  of  the  four  siblings,  including 
Chalmers,  signed  an  agreement 
conveying  his  or  her  one-quarter 
equitable  interest  in  the  properties  to 
the  partnership  in  return  for  a  legal 
interest  in  the  partnership.  The 
agreement  provides  that  all  four 
partners  will  share  equally  in  the  profits 
and  losses  and,  significant  for  the  issue 
on  appeal,  that  the  partnership  may  be 
dissolved  at  any  time  by  any  of  the 
partners,  which  shall  result  in  the 
liquidation  of  the  partnership. 

C  &  P  Land  Company  depreciates  the 
rental  properties  for  income  tax 
purposes,  and,  pursuant  to  the 
partnership  agreement,  these  deductions 
are  allocated  to  each  partner.  A  1981 
letter  from  the  attorney  to  Chalmers's 
sister  states:  "I  doubt  *   •  *  that  you 
will  receive  much  as  income  from  the 
property.  The  major  advantage  to  you 
will  be  the  depreciation  for  tax 
purposes.  The  property  is  a  tax  shelter 
for  you." 


'  The  AdmiQistrative  Law  Judge  and  the  Appeals 
Council  refer  to  the  value  as  $49,000.  The  difference 
is  not  significant  for  our  purp>ose.  The  estate  also 
contained  personal  property  but  it  was  "of  nominal 
value." 


n 

Subchapter  2  XVI  of  the  Social 
Security  Act  provides  for  payments  to 
disabled  persons  of  limited  income  and 
resources,  subject  to  certain  eUgibiUty 
requirements.  Cannuniv.  Schweiker, 
740  F.2d  260,  263  (3d  Cir.1984)  (citing 
42  U.S.C.  §  1382b(a)).  The  limit 
applicable  to  Chalmers's  resources  is 
$2,000.  42  U.S.C.  §  1382(a)(3)(B)  (1988). 
The  statute  does  not  define  "resources," 
but  the  Secretary  has  promulgated 
regulations  providing  that: 

(a)  Resources;  defined.  For  purposes 
of  this  subpart  L,  resources  means  cash 
or  other  liquid  assets  or  any  real  or 
personal  property  that  an  individual  (or 
spouse,  if  any)  owns  and  could  convert 
to  cash  to  be  used  for  his  or  her  support 
and  maintenance. 

(1)  If  the  individual  has  the  right, 
authority  or  power  to  Uquidate  the 
property  or  his  or  her  share  of  the 
property,  it  is  considered  a  resource.  If 
a  property  right  cannot  be  Uquidated, 
the  property  will  not  be  considered  a 
resource  of  the  individual  (or  spouse). 
*        •        >        •        • 

(b)  Liquid  resources.  Liquid  resources 
are  cash  or  other  property  which  can  be 
converted  to  cash  within  20  days  *   •   * 

(c)  Nonhquid  resources.  (1)  Nonhquid 
resources  are  property  which  is  not  cash 
and  which  cannot  be  converted  to  cash 
writhin  20  days.  •   *   •  Examples  of 
resources  that  are  ordinarily  nonUquid 
are  *  *  *  buildings  and  land. 

20  C.F.R.  416.1201(a)-(c)  (1993) 
(emphasis  added). 

Chalmers  was  notified  by  the 
Secretary  in  November  1989  that  her  SSI 
benefits  were  being  terminated  because 
she  owned  resources  in  excess  of  the 
limit  of  $2,000,  i.e,  the  property  she  had 
inherited  from  her  father.  Chalmers 
requested  a  hearing  and  the  matter  came 
before  an  administrative  law  judge 
(ALJ).  The  ALJ  found  that  Chahners's 
interest  in  the  property  was  not  a 
resource  because  she  was  not  its  sole 
owner  and  therefore  could  not  convert 
the  property  to  cash  for  her  own  support 
and  maintenance.  However,  the  ALJ 
held  that  Chalmers's  interest  in  the  C  & 
P  partnership  was  a  resource  because 
she  had  the  power  to  dispose  of  her 
interest  in  the  partnership.  On  review, 
the  Appeals  Council  concluded  that 
Chalmers  "has  not  showTi  that  the 
power  to  partition  is  forfeited  based  on 
the  mental  capacity  to  exercise  the  right 
to  partition.  Therefore  the  claimant's 
share  of  the  land  or  partnership  is 
countable." 


JMI 


2  The  court  is  referring  to  Title  XVI  of  the  Social 
Security  Act.  |Ed.  Note.] 
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Qialmers  filed  an  action  in  district 
court  for  review  of  the  Secretary's 
decision.  The  court  held  that  Chalmers's 
interest  in  the  C  &  P  partnership  was  a 
resource  under  the  regulations  because 
she  had  the  legal  right  to  liquidate  it. 
The  district  court  did  not  reach  the 
question  whether  Chalmer's  equitable 
interest  in  the  property  was  a  resource, 
although  it  said  that  "it  would  appear 
that  [it],  too,  is  a  'nonliquid  resource' 
under  the  Secretary's  regulation." 
Chalmers  V.  Sullivan,  818  F.Supp.  98, 
102-103  (D.N.J.1993).  Chahners  appeals. 

We  accord  considerable  deference  to 
the  Secretary's  interpretation  of  the  SSI 
statute  and  its  regulations.  Beatty  v. 
Schweiker.  678  F.2d  359,  360  (3d 
Cir.1982).  "Indeed,  we  will  uphold  the 
Secretary's  interpretation  of  the 
regulations  'unless  it  is  plainly 
erroneous  or  inconsistent  with  the 
regulation[s].' "  Id.  (quoting  Bowles  v. 
Seminole  Rock  6-  Sand  Co..  325  U.S. 
410,  414.  65  S.Ct.  1215. 1217,  89  L.Ed. 
1700  (1945)). 

Chalmers  concedes  on  appeal,  as 
indeed  she  must  under  the  facts,  that: 
"She  had  the  right  to  terminate  the 
partnership,  C  &  P  Land  Company.  She 
could  have  legally  sold  or  otherwise 
conveyed  her  V4  interest  in  the  real 
estate,  subject  to  the  rights  of  her 
siblings,  as  cotenants.  She  even  had  the 
legal  right  to  bring  an  action  to  partition 
the  property  as  suggested  by  the  Social 
Security  Appeals  Council." 

She  argues,  however,  that  although 
she  has  the  "right"  to  liquidate  her 
interests,  her  disability  renders  her 
without  the  requisite  "power"  to  do  so. 
This  argiunent  misconstrues  the 
meaning  of  the  word  "power"  as  used 
in  the  regulations.  It  means  not  only  "a 
mental  or  physical  ability  or  aptitude." 
as  Chalmers  argues,  but  also  "legal 
authority,"  as  the  Secretary  implicitly 
uses  the  word.  See  Webster's  TTiird  New 
International  Dictionary  1778-79  (1964). 
We  do  not  beUeve  that  the  word 
"power"  was  used  in  the  regulations  as 
limited  to  "mental  or  physical  ability." 
Moreover,  it  is  likely  that  many  disabled 
individuals  receiving  SSI  benefits  lack 
the  mental  or  physical  ability  to  manage 
their  own  resources,  and  such  an 
interpretation  would  render  the 
provision  meaningless.  Thus,  we  cannot 
say  that  the  Secretary's  interpretation  of 
"power"  as  "legal  authority"  is  plainly 
erroneous,  for  it  is  indeed  the  more 
sensible  construction. 

Chalmers  argues  further  that  we 
should  interpret  the  regulatory  language 
"right,  authority  or  power"  in  the 
conjimctive  instead  of  the  disjunctive. 
We  see  no  basis  to  construe  the 
disjunctive  "or"  in  any  way  other  than 
its  plain  meaning,  see  Herron  v. 


Heckler.  576f  .Supp.  218,  222-23  n.-2 
(N.D.Cal.l983)  (declining  to  construe 
"and"  as  "or"  in  other  SSI  regulations), 
which  is  the  construction  adopted  by 
HHS.  The  cases  relied  upon  by 
appellant's  counsel  are  simply 
inapposite.  3 

We  turn  next  to  the  question  whether 
Chalmers's  interest  in  the  property  is  a 
resource  for  SSI  purposes.  The  principal 
definition  section  of  the  regulation 
explicitly  states  that  "resources  means 
*  *  *  real  *  *  *  property."  20  C.F.R. 
§  416.1201(a)  (1993).  Similarly,  20 
C.F.R.  416.1201(a)(1)  also  refers  to 
property,  providing  that  "[i]f  the 
individual  has  the  right,  authority  or 
power  to  liquidate  the  property,  or  his 
share  of  the  property."  it  is  defined  as 
a  resource.  Chahners  concedes  that  she 
can  sell  "her  V*  interest  in  the  real 
estate"  and  can  also  "bring  an  action  to 
partition  the  property."  We  therefore 
conclude  that  the  fact  that  Chalmers  had 
the  legal  right  to  liquidate  her  interest 
in  the  inherited  property  qualifies  it  as 
a  resource  imder  the  Secretary's 

Tlations.* 
essence  Chalmers  argues  that  it  is 
not  "sensible"  or  "advantageous"  to 
partition  the  property  because  lawyer's 
fees  and  costs  will  consume  its  net 
worth.  Although  that  is  not  an 
unreasonable  position,  it  is  not  one  that 
finds  support  in  the  regulation.  Thus, 
we  are  not  bee  to  read  into  the  statute 
or  the  regulation  a  requirement  that  is 
not  there. 

Our  conclusion  is  buttressed  by 
legislative  history  regarding  the 
definition  of  resources.  The  House 
Report  to  the  Social  Seciuity  Act 
provides  that: 

Profterty  not  used  in  the  operations  of  a 
trade  or  business  and  which  does  not  provide 
a  reasonable  return  should  clearly  be 
included  as  resources.  Assets  such  as 
buildings  or  land  not  used  as  the  individual's 
abode  (which  is  excluded  as  described  above) 
which  are  not  readily  convertible  to  cash 
must  be  disposed  of  within  a  time  limit 
prescribed  by  the  Secretary  of  Health, 
Education,  and  Welfare. 

H.R.Rep.  No.  231,  92nd  Cong.,  2d 
Sess.,  reprinted  in  1972  U.S.C.C.A.N. 
4989,  5140.  We  find  this  history 
dispositive.  The  property  at  issue  is  not 
used  in  the  operations  of  a  trade  or 


>  For  example,  in  De  Sylva  v.  Ballentine,  351  U.S. 
570,  573-74.  76  S.Ct.  974,  976. 100  UEd.  1415 
(1956),  the  Court  read  the  "or"  in  the  conjunctive, 
but  the  statute  in  question,  the  1909  Copyright  Act, 
was  "hardly  unambiguous"  and  the  legislative 
history  of  the  statute  suggested  that  the  use  of  "or" 
may  have  been  a  matter  of  "careless  usage." 

*  Also,  the  definition  of  nonliquid  resources 
explicitly  refers  to  "property"  and,  as  the  district 
court  noted,  o^ers  "buildings  and  land"  as 
examples  of  such  resources.  20C.F.R.  §  416.1201(c) 
(1993).  See  Chalmers,  818  F.Supp.  at  102. 


business  or  as  the  individual's  abode, 
and  it  does  not  provide  a  reasonable 
return.  On  the  contrary,  its  "major 
advantage"  is  "as  a  tax  shelter." 
Congress  clearly  intended  that  such 
"buildings  and  land"  "must  be  disposed 
of  "if  they  were  not  readily  convertible 
to  cash." 

Although  we  are  sympathetic  to 
Chalmers's  disability,  the  record  does 
not  establish  imequivocally  that  she 
cannot  effectuate  her  legal  rights.  An  . 
affidavit  filed  by  her  psychiatrist  states 
that  it  would  be  "impossible  for  Ms. 
Chalmers  to  retain  one  attorney  and 
participate  in  and  discuss  legal 
matters,"  but  it  is  also  a  matter  of  record 
that  Chalmers  has  been  represented  by 
an  attorney  at  each  stage  of  these 
proceedings  and  that  she  signed  the 
partnership  agreement  to  form  the 
C  &  P  Land  Company. 

Finally,  Chalmers's  reliance  on 
Cannuni  v.  Schweiker,  740  F.2d  at  264 
(3d  Cir.1984).  is  misplaced.  In  Cannuni, 
we  were  asked  whether  a  multiple-party 
bank  account  and  certificates  of  deposit 
were  resources  sufficient  to  disqualify  a 
disabled  son  for  SSI  benefits.  Because 
we  determined  that  the  claimant  did  not 
have  the  legal  right  to  withdraw  the 
funds  for  his  own  support,  we  held  that 
the  property  could  not  be  considered 
resources  for  SSI  purposes.  Unlike  the 
claimant  in  Cannuni,  Chalmers  has  the 
right  to  liquidate  her  interest  in  order  to 
apply  the  proceeds  toward  her  support. 
While  we  recognize  the  difficulty  she 
may  have  in  exercising  her  rights,  we 
cannot  accept  her  argument  that  she 
need  not  do  so  because  "there  are  many 
situations  in  which  the  exercise  of  all  of 
one's  legal  rights  is  not  the  most 
sensible  and  advantageous  coiuse."  For 
all  of  the  foregoing  reasons,  the  order  of 
the  district  court  will  be  affirmed. 

[PR  Doc.  95-19366  Filed  &-4-95:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[CGD08-e5-O12] 

Lower  Mississippi  River  Waterway 
Safety  Advisory  Committee 

agency:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Lower  Mississippi  River 
Waterway  Advisory  Committee  will 
meet  to  discuss  various  navigation 
safety  matters  affecting  the  Lower 
Mississippi  River  area.  The  meeting  will 
be  open  to  the  public. 


Federal  Register  /  Vol.  60,  No.  151  /  Monday,  August  7,  1995  /  Notices  40225 


DATES:  The  meeting  will  be  held  from  9 
a.m.  to  approximately  11  a.m.  on 
Tuesday,  September  12. 1995. 
ADDRESSES:  The  meetmg  will  be  held  in 
the  11th  floor  conference  room  of  the 
Hale  Boggs  Federal  Building.  501 
Magazine  Street,  New  Orleans, 
Louisiana. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Monty  Ledet.  USCG,  Recording 
Secretary.  Lower  Mississippi  River 
Waterway  Safety  Advisory  Committee, 
c/o  Commander,  Eighth  Qoast  Guard 
District  (oan).  Room  1211,  Hale  Boggs 
Federal  Building,  501  Magazine  Street, 
New  Orleans,  LA  70130-3396, 
telephone  (504)  589-4686. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2  §  1  et  seq.  The  meeting  is 
open  to  the  public.  Members  of  the 
public  may  present  written  or  oral 
statements  at  the  meeting.  The  agenda 
for  the  meeting  consists  of  the  following 
items: 

(1)  Presentation  of  the  minutes  from 
the  Jime  13, 1995  full  Committee 
meeting. 

(2)  Subcommittee  Reports. 

(3)  Industrial  Lock  Replacement. 

(4)  Towboat  Horsepower/Tonnage 
ratios. 

Dated:  June  22, 1995. 
R.C.  North, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 

Eighth  Coast  Guard  District. 

[PR  Doc.  95-19350  Filed  8-4-95;  8:45  am] 

•ILUNO  CODE  4910-14-M 

(CGD08-45-013] 

Lower  Mississippi  River  Waterway 
Safety  Advisory  Committee  Vessel 
Traffic  Service  Subcommittee 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Lower  Mississippi  River 
Waterway  Safety  Advisory  Committee's 
Vessel  Traffic  Service  Subcommittee 
will  meet  to  discuss  navigation  safety 
matters  affecting  the  Lower  Mississippi 
River  area.  The  meeting  will  be  open  to 
the  public. 

DATES:  The  meeting  will  be  held  from  10 
a.m.  to  approximately  11  a.m.  on 
Wednesday.  August  23. 1995. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Crescent  Pilots'  Belle  Chasse  office, 
located  at  8712  Highway  23,  Belle 
Chasse,  Louisiana  70037. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Monty  Ledet,  USCG,  Recording 
Secretary.  Lower  Mississippi  River 
Waterway  Safety  Advisory  Committee, 
c/o  Commander.  Eighth  Coast  Guard 
District  (oan).  Room  1211,  Hale  Boggs 
Federal  Building.  501  Magazine  Street. 
New  Orleans.  LA  70130-3396. 
telephone  (504)  589-4686. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2  §  1  et  seq.  The  meeting  is 
open  to  the  public.  Members  of  the 
public  may  present  written  or  oral 
statements  at  the  meeting.  The  agenda 
for  the  meeting  consists  of  the  following 
items: 

(1)  Introduction  of  new  members. 

(2)  Discussion  on  the  plans  for  a 
Vessel  Traffic  Service  on  the  Lower 
Mississippi  River. 

(3)  Presentation  of  any  additional  new 
items  for  consideration  of  the 
Committee. 

Dated:  June  30, 1995. 
R.C.  North, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District. 
[FR  Doc.  95-19351  Filed  8-4-95;  8:45  am) 
BILUNG  CODE  4910-14-M 


[CGD08-8&-014] 

Lower  Mississippi  River  Waterway 
Safety  Advisory  Committee  Gaming 
Vessel  Subcommittee 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Lower  Mississippi  River 
Waterway  Safety  Advisory  Committee's 
Gaming  Vessel  Subcommittee  will  meet 
to  discuss  navigation  safety  matters 
affecting  the  Lower  Mississippi  River 
area.  The  meeting  will  be  open  to  the 
public. 

DATES:  The  meeting  will  be  held  from  10 
a.m.  to  approximately  11  a.m.  on 
Thursday,  September  7. 1995. 
ADDRESSES:  The  meeting  will  be  held  in 
room  1830  of  the  World  Trade  Center. 
2  Canal  Street,  New  Orleans,  Louisiana. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Monty  Ledet,  USCG.  Recording 
Secretary.  Lower  Mississippi  River 
Waterway  Safety  Advisory  Committee, 
c/o  Commander.  Eighth  Coast  Guard 
District  (oan).  Room  1211,  Hale  Boggs 
Federal  Building,  501  Magazine  Street, 
New  Orleans,  LA  70130-3396, 
telephone  (504)  589-4686. 


SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act.  5 
U.S.C.  App.  2  §  1  et  seq.  The  meeting  is 
open  to  the  pubUc.  Members  of  the 
public  may  present  written  or  oral 
statements  at  the  meeting.  The  agenda 
for  the  meeting  consists  of  the  following 
items: 

(1)  Introduction  of  new  members. 

(2)  Discussion  on  the  present  and 
future  operation  of  Gaming  Vessels  on 
the  Lower  Mississippi  River. 

(3)  Presentation  of  any  additional  new 
items  for  consideration  of  the 
Committee. 

Dated:  June  22, 1995. 

R.C  North, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander. 
Eight  Coast  Guard  District. 

[FR  Doc.  95-19352  Filed  8-4-«5;  8:45  am] 

BILUNO  CODE  4»10-14-M 

Federal  Aviation  Administration 

Change  1,  Advisory  Circular  (AC)  25- 
7,  Flight  Test  Guide  for  Certification  of 
Transport  Category  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  issuance  of  change  to 
advisory  circular. 

SUMMARY:  This  notice  armounces  the 
issuance  of  Change  1  to  Advisory 
Circular  (AC)  25-7,  Flight  Test  Guide 
for  Certification  of  Transport  Category 
Airplanes.  This  change  to  the  basic 
advisory  circular  provides  updated 
guidance  to  ensure  consistent 
application  of  certain  airworthiness 
requirements  recently  adopted  by 
Amendment  25-84. 

DATES:  Change  1  to  AC  25-7  was  issued 
on  June  6,  1995,  by  the  Acting  Manager 
of  the  Transport  Airplane  Directorate. 
Aircraft  Certification  Service,  in  Renton. 
Washington. 

HOW  TO  OBTAIN  COPIES:  A  copy  of 
Change  1  may  be  obtained  by  writing  to 
the  U.S.  Department  of  Transportation, 
Utilization  and  Storage  Section,  M- 
443.2,  Washington,  DC  20590. 

Issued  in  Renton,  Washington,  on  July  26, 
1995. 

Dairell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service, 
ANM-100. 

(FR  Doc.  95-19422  Filed  8-4-95;  8:45  am] 
BILLING  CODE  4910-1»-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  562b<e)(3). 


DEPARTMEMT  OF  JUSTICE 

UNTTEO  STATES  PAROLE  COMMSSKM 

Public  Announcement 

Pursuant  To  The  Government  In  the 
Sunshine  Act 

(Public  Law  94-409) 

[5  U.S.C.  Section  S52bl 

THE  AND  DATE:  9:00  a.m..  Thursday, 

Augiist  17, 1995. 

Pt>CE:  5550  Friendship  Boulevard, 

Smte  420,  Chevy  Chase,  Maryland 

20815. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIOEREO:  The 

following  matters  have  been  placed  on 

the  agenda  for  the  open  Parole 

Commission  meeting: 

1.  Proposal  to  continue  the  delegation  of 
decision-making  authority  to  Regional 
Commissioners  along  the  present 
geographical  lines  following  the  closure  on 
April  1, 1996,  of  the  North  Central  Regional 
Onice,  and  the  centralization  of  all 
Commissioners  and  remaining  staff  in  the 
Commission's  Chevy  Chase,  Maryland, 
headquarters  office. 

2.  Proposal  to  amend  28  C.F.R.  $  2.23  to 
substitute  the  title  "Administrative  Hearing 
Examiner"  for  "Regional  Administrator." 

3.  Proposal  to  continue  the  jurisdiction  of 
the  Regional  Commissioner  for  the  Eastern 
Region  over  revocation  hearings  held  at  the 
Federal  Transfer  Center,  Oklahoma  Qty, 
Oklahoma,  if  that  Commissioner  originally 
issued  the  warrant. 

4.  Proposal  to  amend  28  CF.R.  §  2.40  to 
reflect  the  Commission's  authority  at  18 
U.S.C.  §  4209  to  waive  the  ten-day  comment 
period  when  emergencies  require  an 
immediate  change  to  parole  conditions. 

5.  Proposal  to  amend  28  CF.R.  §  2.1,  §  2.14, 
and  §  2.29  and  the  Procedures  Manual  to 
allow  conversion  of  presimiptive  to  effective 
dates  up  to  nine  months  prior  to  release. 

AGENCY  contact:  Tom  Kowal^,  Case 
Operations,  United  States  Parole 
Commission,  (301)  492-5952. 

Dated:  August  1, 1995. 
Midiael  A.  Stover, 

General  Counsel,  U.S.  Parole  Commission. 
[FR  Doc.  95-19561  Filed  8-3-95;  3:52  pm] 
BHJJNO  COOE  4410-ei-M 


UNITED  STATES  POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Notice  of  Vote  to  Close  Meeting 

At  its  meeting  on  July  31. 1995,  the 
Board  of  Governors  of  Uie  United  States 
Postal  Service  voted  unanimously  to 
close  to  public  observation  its  meeting 
scheduled  for  September  11, 1995,  in 
Washington,  D.C.  The  members  will 
consider  the  acquisition  of  leased  postal 
facilities. 

The  meeting  is  expected  to  be 
attended  by  the  following  persons: 
Governors  Alvarado,  Daniels,  del  Jimco, 
Dvhrkopp.  Fineman,  Mackie,  Rider,  and 
Winters:  Postmaster  General  Runyon, 
Deputy  Postmaster  General  Coughlin. 
Secretary  to  the  Board  Harris,  and 
General  Coimsel  Elcano. 

The  Board  determined  that  pursuant 
to  section  552b(c)(9)(B)  of  Title  5. 
United  States  Code,  and  section  7.3(i)  of 
Title  39,  Code  of  Federal  Regulations, 
the  discussion  of  this  matter  is  exempt 
from  the  open  meeting  requirement  of 
the  Government  in  the  Sunshine  Act  [5 
U.S.C.  552b(b)]  because  it  is  likely  to 
disclose  information,  the  premature 
disclosure  of  which  would  significantly 
firustrate  a  proposed  pnxnirement 
action. 

The  Board  further  determined  that  the 
public  interest  does  not  require  that  the 
Board's  discussion  of  these  matters  be 
open  to  the  pubUc. 

In  accordance  with  section  552b(f)(l) 
of  Title  5.  United  States  Code,  and 
section  7.6(a)  of  title  39,  Code  of  Federal 
Regulations,  the  General  Counsel  of  the 
United  States  Postal  Service  has 
certified  that  in  her  opinion  the  meeting 
may  properly  be  closed  to  public 
observation  pursuant  to  section 
552b(c)(9)(B)  of  Title  5,  United  States 
Code;  and  section  7.3(i)  of  Title  39, 
Code  of  Federal  Regulations. 

Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  David  F.  Harris, 
at  (202) 268-4800. 
David  F.  Harris, 
Secretary. 

[FR  Doc.  95-19556  Filed  8-3-95;  3:41  pm) 
BUJJNG  CODE  7710-IMi 


FEDERAL  DEPOSIT  MSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Ptirsuant  to  the  provisions  of  the 
"Government  in  the  Simshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:05  a.m.  on  Tuesday,  August  1. 
1995,  the  Board  of  Directors  of  the 
Federal  E)eposit  Instirance  Corporation 
met  in  closed  session  to  consider  the 
following: 

Matters  relating  to  the  Corporation's 
corporate  activities. 

Application  of  Trenton  Savings  Bank  FSB, 
Lawrenceville,  New  Jersey,  a  proposed  new 
federally  chartered  stock  savings  bank,  fior 
Federal  deposit  insurance. 

Recommendation  regarding  an 
administrative  enforcement  proceeding. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Director  Jonathan  L. 
Fiechter  (Acting  Director,  Office  of 
Thrift  Supervision),  concurred  in  by 
Stephen  R.  Steinbrink,  acting  in  the 
place  and  stead  of  Director  Eugene  A. 
Ludwig  (Comptroller  of  the  Currency), 
and  Chairman  Ricki  Heifer,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable:  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(6). 
(c)(8),  (c)(9)(A)(ii),  (c)(9)(B),  and  (c)(10) 
of  the  "Government  in  the  Simshine 
Act"  (5  U.S.C.  552b  (c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(u),  (c)(9)(B),  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street.  N.W.,  Washington, 
D.C. 

Dated:  August  2, 1995. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
(FR  Doc.  95-19498  Filed  8-3-95;  11:35  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  301 

[Docket  No.  950106003-5070-02;  I.D. 
072695A] 

Pacific  Haiibut  Fisheries;  Area  2A  Non- 
treaty  Commercial  Fishery  Reopening 

Correction 

Final  rule  dociunent  95-18850  was 
inadvertently  published  in  the  Notices 
section  of  the  issue  of  Tuesday,  August 
1, 1995,  beginning  on  page  39153.  It 
should  have  appeared  in  the  Rules 
section. 

BILUNG  COOE  1505-01-0 


FEDERAL  COMMUNICATIONS 
COMMISSION 


( 
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7  CFR  Part  87 
(jBEN  Docket  No.  90-56;  FCC  95-267] 


Mobile-Satellite  Service  and 
Aeronautical  Telementry 

Correction 

1 1  In  rule  dociunent  95-17509  beginning 
on  page  37828  in  the  issue  of  Monday, 
July  24, 1995,  make  the  following 
correction: 


§87.187    [Corrected] 

On  page  37829,  in  the  second  coliunn, 
in  §  87.187(p),  in  the  first  line, 
"1435.1525"  should  read  "1435-1525". 


BILUNQ  COOE  1S06-01-D 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35985;  File  No.  SR-GSCC- 
95-01] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Notice  of  Filing  and 
Immediate  Effectiveness  pf  Proposed 
Rule  Change  Modifying  GSCC's  Fee 
Structure  to  Reduce  the  Clearance  Fee, 
to  Implement  a  New  Diiscount  Policy, 
and  to  Clarify  the  Fee  Structure 

July  18, 1995. 

Correction 

In  notice  document  95-18096 
beginning  on  page  37911  in  the  issue  of 
Monday,  July  24, 1995,  in  the  second 
column,  the  date  was  omitted  and 
should  read  as  set  forth  above. 

BILUNG  COOE  150S-01-D 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  30  and  150 

[CGD  95-900] 
RIN211S-AF07 

Bulk  Hazardous  Materials;  Correction 

Correction 

In  rule  docimient  95-18764  beginning 
on  page  39267  in  the  issue  of 
Wednesday,  August  2, 1995,  make  the 
following  corrections: 


1.  On  page  39267,  in  the  second 
column,  in  paragraph  6.,  in  the 
correction  to  paragraph  s.,  in  the  second 
line,  "Ethylene  glycol"  should  read 
"Diethylene  glycol". 

2.  On  the  same  page,  in  the  third 
column: 

a.  In  the  seventh  line  from  the  top, 
"GILT"  should  read  "GLT". 

b.  In  paragraph  11.,  in  the  third  line, 
"DAN"  should  read  "DAH";  and  in  the 
seventh  line,  "LEO/"  should  read 
"VEO/". 

c.  In  paragraph  14.,  in  the  fourth 
entry,  the  first  line  should  read  "N-(2- 
Methoxy-1 -methyl  ethyl)-2-ethyl-6-". 

d.  In  paragraph  14.,  in  the  sixth  entry, 
in  the  first  line,  "aide"  should  read 
"fide";  and  in  the  third  line, 
"polysulfide"  was  misspelled. 

BILUNO  CODE  1506-01-0 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Avaition  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  95-ASW-01] 

Proposed  Establishment  of  Class  E 
Airspace;  Seymour,  TX 

Correction 

In  proposed  rule  document  95-15722 
beginning  on  page  33162  in  the  issue  of 
Tuesday,  June  27,  1995,  make  the 
following  correction: 

§71.1    [Corrected] 

On  page  33163,  in  the  first  colimin,  in 
the  amendment  to  §  71.1,  before  the  last 
line  of  stars  insert  "That  airspace 
extending  upward  from  700  feet  above 
the  surface  within  a  6.7-mile  radius  of 
Seymour  Municipal  Airport.". 
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Part  II 

Environmental 
Protection  Agency 

40  CFR  Parts  122  and  124 
Storm  Water  Discharges;  Amendment  to 
Requirements  for  National  Pollutant 
Discharge  Elimination  System  Permits; 
Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  122  and  124 
[FRL-6271-71 

Amendment  to  Requirements  for 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  Permits 
for  Storm  Water  Discharges  Under 
Section  402(p)(6)  of  the  Clean  Water 
Act 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  withdrawal  of  direct 
final  rule. 

SUMMARY:  Today,  EPA  is  withdrawing 
the  storm  water  phase  II  direct  final  rule 
pubUshed  on  April  7, 1995  (60  FR 
17950)  and  promulgating  a  final  rule  in 
its  place  based  on  an  identical  proposal 
published  that  same  day  (60  FR  17958). 
By  today's  action,  EPA  is  promulgating 
changes  to  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
storm  water  permit  application 
regulations  under  the  Clean  Water  Act 
(CWA)  for  phase  11  dischargers.  Phase  n 
dischargers  generally  include  all  point 
source  discharges  of  storm  water  from 
commercial,  retail  and  institutional 
facilities  and  from  municipal  separate 
storm  sewer  systems  serving 
populations  of  less  than  100,000. 

Today's  rule  establishes  a  sequential 
application  process  in  two  tiers  for  all 
phase  II  storm  water  discharges.  The 
first  tier  provides  the  NPDES  permitting 
authority  flexibility  to  require  permits 
for  those  phase  II  dischargers  that  are 
determined  to  be  contributing  to  a  water 
quality  impairment  or  are  a  significant 
contributor  of  pollutants  to  waters  of  the 
United  States.  ("Permitting  authority" 
refers  to  EPA  or  States  and  Indian  Tribes 
with  approved  NPDES  programs.)  EPA 
expects  this  group  to  be  small  because 
most  of  these  types  of  dischargers  have 
already  been  included  under  phase  I  of 
the  storm  water  program.  The  second 
tier  includes  all  other  phase  11 
dischargers.  This  larger  group  will  be 
required  to  apply  for  permits  by  the  end 
of  six  years,  but  only  if  the  phase  II 
regulatory  program  in  place  at  that  time 
requires  permits.  As  discussed  in  more 
detail  below,  EPA  is  open  to,  and 
committed  to,  exploring  a  number  of 
non-permit  control  strategies  for  the 
phase  n  program  that  will  allow 
efficient  and  effective  targeting  of  real 
environmental  problems.  As  part  of  this 
commitment,  EPA  has  initiated  a 
process  to  include  stakeholders  in  the 
development  of  a  supplemental  phase  11 
rule  under  the  Federal  Advisory 
Committee  Act  (FACA).  This  rule  will 


be  finalized  by  March  1, 1999  and  will 
determine  the  nature  and  extent  of 
requirements,  if  any,  that  will  apply  to 
the  various  types  of  phase  II  facilities 
prior  to  the  end  of  the  six-year 
application  period  defined  by  today's 
rule. 

DATES:  The  direct  final  rule  published 
on  April  7, 1995  at  60  FR  17950  and 
corrected  on  April  18, 1995  at  60  FR 
19464  is  withdrawn  and  this  final  rule 
is  effective  on  August  7, 1995.  In 
accordance  with  40  CFR  23.2,  EPA  is 
explicitly  providing  that  this  rule  shall 
be  considered  final  for  purposes  of 
judicial  review  at  1  p.m.  (Eastern  time) 
on  August  7, 1995. 

ADDRESSES:  The  docket  for  this 
rulemaking  is  available  for  public 
inspection  at  EPA's  Water  Docket,  Room 
L-102,  401  M  Street,  SW,  Washington. 
DC  20460.  For  access  to  the  docket 
materials,  call  (202)  260-3027  between 
9  a.m.  and  3:30  p.m.  (Eastern  time)  for 
an  appointment.  Please  indicate  that  the 
docket  to  be  accessed  is  for  the  April  7. 
1995  Federal  Register  notice  on  the 
storm  water  phase  II  regulations.  As 
provided  in  40  CFR  part  2,  a  reasonable 
fee  may  be  charged  for  copying  services. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Cunningham,  Office  of 
Wastewater  Management,  Permits 
Division  (4203),  Environmental 
Protection  Agency,  401  M  Street.  SW. 
Washington.  DC  20460,  (202)  260-9535. 

SUPPLEMENTARY  INFORMATION: 

I.  Overview  of  Today's  Action 

Today,  EPA  is  promulgating  the  phase 
II  storm  water  application  regulations  as 
proposed  on  April  7, 1995  (60  FR 
17958).  EPA  also  is  withdrawing  the 
direct  final  rule  published  on  that  same 
date  (60  FR  17950);  corrected  at  60  FR 
19464,  April  18, 1995.  The  direct  final 
and  proposed  rules  contained  identical 
requirements.  By  today's  rule,  EPA 
promulgates  changes  to  the  NPDES 
storm  water  permit  application 
regulations  under  the  CWA  to  establish 
a  common  sense  approach  for  all  phase 
II  storm  water  dischargers.  Phase  11 
storm  water  dischargers  include  those 
storm  water  discharges  not  addressed 
under  phase  I  of  the  storm  water 
program.*.  Generally,  phase  II 
dischargers  are  point  source  discharges 
of  storm  water  from  commercial,  retail, 


^  Phase  I  dischargers  include:  dischargers  issued 
a  permit  before  February  4,  1987;  discharges 
associated  with  industrial  activity:  discharges  from 
a  municipal  separate  storm  sewer  system  serving  a 
population  of  100,000  or  more:  and  discharges  that 
the  permitting  authority  determines  to  be 
contributing  to  a  violation  of  a  water  quality 
standard  or  a  significant  contributor  of  pollutants  to 
the  waters  of  the  United  States. 


light  industrial  and  institutional 
facilities,  construction  activities  under 
five  acres,  and  from  municipal  separate 
storm  sewer  systems  serving 
populations  of  less  than  100,000. 

Today's  rulemaking  will  promote  the 
public  interest  by  relieving  most  phase 
n  dischargers  of  the  immediate 
requirement  to  apply  for  permits. 
Consequently,  this  rule  relieves  most 
phase  II  dischargers  from  citizen  suit 
liability  for  failure  to  have  an  NPDES 
permit  over  the  next  six  years.  If  a  phase 
n  discharger  complies  with  the 
application  deadlines  established  by 
today's  rule,  the  facility  will  not  be 
subject  to  enforcement  action  for 
discharge  without  a  permit  or  for  failure 
to  submit  a  permit  application. 

Under  today's  rule,  application 
deadlines  are  in  two  tiers.  The  first  tier 
allows  the  permitting  authority  to  focus 
current  efforts  on  those  facilities  that 
will  produce  the  greatest  environmental 
benefit.  The  first  tier  is  for  those  phase 
II  dischargers  that  the  NPDES  permitting 
authority  determines  are  contributing  to 
a  water  quality  impairment  or  are  a 
significant  contributor  of  pollutants  to 
waters  of  the  U.S.  Those  dischargers 
that  have  been  so  designated  are 
required  to  obtain  a  permit  and  must 
submit  permit  applications  to  the 
permitting  authority  within  180  days  of 
being  notified  that  such  an  application 
is  required.  The  permitting  authority 
has  the  flexibility  to  extend  this 
deadline.  Under  the  second  tier,  all 
remaining  phase  II  facilities  must  apply 
for  permits  by  August  7,  2001,  but  only 
if  the  phase  U  regulatory  program  in 
place  at  that  time  requires  permits.  EPA 
is  actively  exploring  alternative  control 
strategies  with  broad  stakeholder 
involvement.  EPA  is  also  establishing 
application  requirements  for  phase  II 
dischargers,  as  well  as  making  other 
conforming  changes  to  other  portions  of 
the  NPDES  regulations  in  today's  rule. 

EPA  is  subject  to  a  court  order  to 
propose  supplemental  rules  for  phase  11 
sources  by  September  1, 1997,  and 
finalize  them  by  March  1, 1999.  Natural 
Resources  Defense  Council,  Inc.  v. 
Browner,  Civ.  No.  95-634  PLF  (D.D.C., 
April  6, 1995).  However,  if  the  CWA  is 
amended  prior  to  these  dates  to  address 
some  of  these  storm  water  issues,  EPA 
will,  of  course,  move  to  expeditiously 
implement  the  statutory  changes. 

II.  Background 

EPA  provided  an  extensive  discussion 
of  the  statutory  and  regulatory 
background  of  the  storm  water  program 
in  the  direct  final  rule  published  in  the 
April  7. 1995,  Federal  Register  notice 
(60  FR  17950).  For  the  sake  of  brevity. 
EPA  refers  the  reader  to  that  notice  and 


only  briefly  repeats  the  background 
necessary  to  explain  the  need  for  today's 
final  rule. 

As  explained  in  CWA  section  101, 
Congress  enacted  the  CWA  "to  restore 
and  maintain  the  chemical,  physical, 
and  biological  integrity  of  the  Nation's 
waters"  through  reduction  and  eventual 
elimination  of  the  discharge  of 
pollutants  into  those  waters.  CWA 
section  301  prohibits  the  discharge  of 
pollutants  from  a  point  source  except  in 
compliance  with  certain  other  sections 
of  the  Act.  One  of  those  sections,  section 
402,  established  the  National  Pollutant 
Discharge  EUmination  System  (NPDES), 
the  permitting  program  for  control  of 
point  source  discharges  including  storm 
water. 

hi  the  1987  amendments  to  the  CWA, 
Congress  enacted  section  402(p). 
Section  402(p)(l)  relieved  certain  storm 
water  dischargers  (commonly  referred  to 
as  phase  II  dischargers)  fi^m  the 
requirement  to  obtain  a  permit  until 
October  1, 1992.  Section  402(p)(6) 
provided  that  EPA  was  to  publish 
regulations  by  October  1,  1992.  Congress 
later  extended  the  date  for  the 
permitting  moratorium  until  October  1, 
1994,  and  the  date  for  publication  of 
phase  II  regulations  until  October  1, 
1993.  See  Water  Resources  Development 
Act  of  1992,  Public  Law  No.  102-580. 
section  364.  106  Stat.  4797.  4862  (1992). 

Though  the  relief  fixim  the  permit 
requirement  lapsed  on  October  1, 1994. 
EPA  had  not  published  phase  II  storm 
water  regulations.  On  October  18. 1994. 
EPA  issued  guidance  explaining  that 
regulations  had  not  yet  been 
promulgated  for  the  phase  II  storm 
water  program,  and  diat  the  Agency  was 
unable  to  waive  the  statutory 
prohibition  against  unpermitted 
discharges  of  pollutants  to  waters  of  the 
United  States  in  the  absence  of  such 
regulations.  EPA  is  not  attempting  to 
extend  the  CWA  deadlines  in  today's 
rule,  but  rather  is  establishing  the  phase 
n  storm  water  program  under  section 
402(p)(6).  (See  Response  to  Comment 
section  below  for  further  discussion  of 
this  issue.) 

m.  Regulation  Changes 

In  today's  rule,  EPA  is  designating 
under  section  402(p)(6)  all  phase  II 
sources  as  being  part  of  the  phase  n 
program.  EPA  is  establishing  permit 
application  deadlines  for  these 
dischargers  in  two  tiers  in  today's  rule. 
To  obtain  real  environmental  results 
early,  the  first  tier  applies  to  those  phase 
n  dischargers  that  the  NPDES  permitting 
authority  determines  are  contributing  to 
a  water  quality  impairment  or  are  a 
significant  contributor  of  pollutants. 
Those  dischargers  that  have  been  so 
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designated  by  the  permitting  authority 
are  required  to  obtain  a  permit  and  must 
submit  a  permit  application  within  180 
days  of  being  notified  that  such  an 
application  is  required.  The  permitting 
authority  has  the  flexibility  to  extend 
this  deadhne.  Under  the  second  tier,  all 
other  phase  n  facilities  must  apply  for 
permits  by  August  7,  2001,  but  only  if 
the  phase  II  regulatory  program  in  place 
at  that  time  requires  permits. 

EPA  also  is  establishing  application 
requirements  for  phase  II  dischargers,  as 
well  as  making  other  conforming 
changes  to  other  portions  of  its  NPDES 
regulations  in  today's  rule.  For  example. 
EPA  is  providing  flexibility  to  the 
permitting  authority  to  modify  the 
specific  application  requirements  for 
phase  II  dischargers.  Again  EPA  believes 
this  is  a  common  sense  approach  to 
alleviate  unnecessary  burden  on  phase 
II  dischargers.  The  specifics  of  the 
application  requirements  and  other 
conforming  changes  are  explained  in  the 
April  7. 1995,  notice  published  at  60  FR 
17950.  EPA  has  not  changed  the 
regulatory  text  in  today's  final  rule  from 
that  notice. 

rv.  Responses  to  Public  Comment 

A  comprehensive  "response  to 
comment"  document  is  available  in  the 
administrative  record  for  this 
rulemaking.  Many  significant 
comments,  and  EPA's  responses,  are 
summarized  below. 

Many  commenters  disagreed  with 
EPA's  interpretation  of  section  402(p)  of 
the  CWA  in  which  EPA  determined  that 
section  402(p)  sets  a  statutory  deadline 
for  the  issuance  of  permits  to  phase  II 
storm  water  dischargers.  The 
commenters  argued  that  402(p)  does  not 
require  permits  for  all  discharges  of 
storm  water  after  October  1,  1994,  rather 
it  prohibits  the  need  for  such  permits 
before  this  date. 

EPA  disagrees.  CWA  section  301(a) 
states  that  it  is  illegal  to  discharge 
pollutants  to  waters  of  the  U.S.  except 
in  compliance  with  Section  402.  The 
current  regulations  under  section  402 
establish  a  permit  program  for  point 
source  discharges.  In  the  1987 
amendments  to  the  CWA,  Congress 
added  Section  402(p)  to  ensure  the 
orderly  evolution  of  the  NPDES  storm 
water  program.  Section  402(p)(l)  did 
not  alter  the  basic  underlying 
prohibition  in  Section  301(a)  as  it 
applied  to  storm  water  discharges. 
Section  402(p)(l)  did,  however, 
establish  temporary  relief  from 
permitting  requirements  for  certain 
storm  water  discharges  for  a  specified 
period  of  time.  Section  402(p)(6) 
provided  EPA  with  the  authority  to 
consider  alternative  control  strategies 


for  the  phase  II  program.  Because  EPA 
had  not  established  alternatives  under 
section  402(p)(6),  the  existing 
permitting  requirements  under  section 
402  applied  to  phase  11  dischargers  after 
October  1.1994. 

The  legislative  history  behind  402(p) 
supports  EPA's  position  that  when  the 
date  lapsed,  phase  II  sources  became 
subject  to  the  pre-existing  statutory 
requirement  to  obtain  a  NPDES  permit. 
The  Congressional  Record  from  October 
15, 1986  includes  the  following 
statements  ft^m  the  House  of 
Representatives: 

The  relief  afforded  by  this  provision 
extends  only  to  October  1, 1992.  After  that 
date,  all  municipal  separate  storm  sewers  are 
subject  to  the  requirements  of  301  and  402. 

After  October  1, 1992,  the  permit 
requirements  of  the  Clean  Water  Act  are 
restored  for  municipal  separate  stomi  sewer 
systems  serving  a  populaUon  of  fewer  than 
100,000. 

132  Cong.  Rec.  H10532  (Oct.  15. 1986) 

More  recent  Congressional  actions 
provide  even  clearer  support  for  EPA's 
interpretation  of  Section  402(p).  The 
original  deadline  for  permits  for  phase 
n  storm  water  discharges  was  October  1, 
1992.  At  the  time  of  this  original 
deadline,  the  Agency  was  not  ready  to 
issue  regulations  for  implementation  of 
the  phase  11  program.  When  Congress 
recognized  the  severe  liability  problem 
this  would  create  for  phase  II 
discharges.  Congress  decided  to  extend 
the  relief  deadline  in  section  402(p)(l) 
to  October  1, 1994.  At  the  same  time. 
Congress  extended  the  deadline  for 
phase  II  regulations  in  section  402(p)(6) 
to  October  1, 1993,  to  allow  EPA  more 
time  to  develop  phase  n  regulations.  If 
phase  II  dischargers  were  not  subject  to 
enforcement  for  violations  of  section 
301(a)  until  EPA  promulgated  the  phase 
II  regulations.  Congress  would  not  have 
extended  sections  402(p)(l)  and 
402(p)(6)  with  differing  deadlines.  If 
Congress  had  not  intended  unregulated 
phase  II  sources  to  be  liable  for 
violations  of  section  301(a)  on  October 
1, 1992,  there  would  have  been  no  need 
to  amend  section  402(p)(l)  at  all. 

In  related  comments,  concern  was 
expressed  that  if  such  statutory 
deadlines  are  valid,  EPA  does  not  have 
the  authority  to  extend  statutory  permit 
deadlines.  In  response,  EPA  disagrees 
that  this  regulation  extends  statutory 
deadlines.  The  statutory  deadline  lapsed 
on  October  1, 1994.  EPA  recognized  that 
fact,  as  well  as  the  consequences 
thereof,  when  it  issued  the  October  18. 
1994,  guidance.  The  Agency's  authority 
to  act  under  these  circumstances  arises 
from  the  clear  text  of  section  402(p)(6). 
That  section  directs  EPA  to  issue 
regulations  which  (1)  designate  storm 
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water  discharges  to  be  regulated  to 
protect  water  quality  and  (2)  establish  a 
comprehensive  program  to  regulate 
those  sources,  including,  among  other 
things,  expeditious  deadlines.  In  today's 
rule,  EPA  relies  on  section  402(p)(6)  to 
designate  all  phase  n  discharges  for 
regulation  under  a  comprehensive 
program  which,  for  most  of  those 
dischargers,  does  not  require  permits  for 
6  years.  Ehiring  the  six-year  period,  EPA 
will  investigate  alternative  control 
strategies  for  the  phase  II  program  and 
will  develop  supplemental  regulations 
through  the  FACA  process. 

Commenters  also  raised  concern 
regarding  the  potential  for  citizen  suits. 
As  explained  above,  today's  Rnal  rule 
effectively  protects  most  phase  11 
dischargers  from  citizen  suit  liability  for 
failure  to  have  an  NPDES  permit  for  up 
to  six  years. 

A  few  commenters  criticized  EPA  for 
the  delay  in  publishing  a  Report  to 
Congress  on  storm  water  discharges  not 
covered  under  phase  I.  Further,  &ey  did 
not  believe  that  President  Clinton's 
Clean  Water  Initiative  adequately 
addressed  procedures  and  methods  to 
control  storm  water  discharges  to  the 
extent  necessary  to  mitigate  impacts  on 
water  quality.  The  Agency  believes  that 
the  Storm  Water  Report  to  Congress, 
which  incorporates  the  President's 
Initiative,  fulfills  the  requirements  of 
section  402(p)(5).  The  Report  to 
Congress  cites  to  data  confirming  the 
continuing  threat  to  surface  waters 
caused,  in  significant  part,  by 
unregulated  storm  water  discharges.  The 
Administration's  Clean  Water  Initiative 
proposed  a  variety  of  procedures  and 
methods  through  which  permitting 
authorities  could  most  flexibly  address 
remaining  unregulated  discharges  of 
storm  water  to  the  extent  necessary  to 
mitigate  impacts  on  water  quality. 

Several  commenters  questioned 
whether  State  and  local  officials  had 
been  consulted  in  developing  the 
proposed  rule  as  directed  by  CWA 
section  402(p)(6).  In  a  September  9,  • 
1992,  Federal  Register  notice,  EPA 
invited  public  comment  on  reasonable, 
alternative  approaches  for  the  phase  II 
storm  water  program.  Prior  to 
publication  of  the  direct  final  and 
proposed  rules  on  April  7, 1995,  EPA 
met  with  representatives  of  key 
municipal  organizations  to  discuss  the 
content  of  the  rule  and  to  gather 
feedback  and  input.  EPA  will  continue 
its  outreach  efforts  by  seeking  additional 
public  input  through  FACA 
subcommittee  participation,  and  other 
means,  in  developing  supplemental 
regulations  for  the  phase  II  program. 

Commenters  expressed  their  opinion 
that  the  proposed  rule  should  be 


considered  an  unfunded  mandate  as 
described  under  the  Unfunded  Mandate 
Reform  Act  of  1995.  That  is,  the 
commenters  believed  that  the  estimated 
cost  of  the  regulation  to  State,  local,  or 
tribal  governments,  or  to  the  private 
sector,  will  be  $100  million  or  more  in 
any  one  year.  EPA  disagrees.  This 
rulemaking  actually  reduces  the 
immediate  regulatory  burden  imposed 
on  phase  0  facilities.  EPA  believes  that 
the  cost  to  phase  n  dischargers  that  are 
immediately  designated  under  tier  1 
will  be  small  due  to  the  extremely  few 
designations  that  are  anticipated. 
Furthermore,  EPA  has  the  authority  to 
modify  permit  application  requirements 
to  require  less  information  and  alleviate 
unnecessary  burden-on  all  phase  11 
facilities.  Because  of  these  reasons,  costs 
are  expected  to  be  well  below  $100 
million  for  each  of  the  next  six  years. 
EPA  believes  that  any  costs  that  might 
be  imposed  after  the  sixth  year  will  still 
be  below  $100  million  because  of  the 
application  flexibility,  but  in  any  event, 
those  costs  will  not  exceed  existing 
costs  (multiplied  by  the  rate  of  inflation) 
because  of  the  current  statutory 
requirement  that  phase  II  dischargers 
apply  for  permits  immediately,  absent 
promulgation  of  today's  rule. 

The  costs  of  a  "comprehensive"  phase 
II  program  after  the  sixth  year  will  be 
more  fully  characterized  through 
additional  rulemaking  as  a  result  of  the 
FACA  process.  Under  a  judicial  consent 
order  in  Natural  Resources  Defense 
Council,  Inc.  v.  EPA,  Civ.  No.  95-0634 
PLF  (D.D.C.  April  6, 1995),  EPA  is 
required  to  propose  by  September  1 , 
1997,  and  take  final  action  by  March  1, 
1999,  supplemental  rules  which  clarify 
the  scope  of  coverage  and  control 
mechanisms  for  the  phase  11  program. 
The  cost  to  potential  dischargers  of  this 
action  will  be  identified  in  the 
subsequent  rulemaking  and  cannot  be 
accurately  predicted  in  today's  final 
rule.  However,  EPA  does  not  expect  that 
regulation  to  cost  over  $100  million  in 
any  one  year. 

Commenters  questioned  EPA's 
justification  to  designate  all  phase  II 
dischargers  to  protect  water  quality. 
Many  commenters  argued  that 
construction  sites  that  distiirb  less  than 
5  acres  should  not  be  so  designated 
because  they  do  not  present  significant 
water  quality  concerns.  In  response, 
EPA  relies  on  the  Report  to  Congress  to 
conclude  that  unregulated  storm  water 
discharges  remain  a  significant  threat  to 
the  health  of  surface  water  quality. 
While  EPA  recognizes  that  individual 
facilities  within  the  total  phase  11 
universe  may  not  represent  equal 
threats,  EPA  believes  that  there  is 
sufficient  information  concerning  water 


quality  problems  to  designate  the  entire 
class  of  phase  II  dischargers  as  an 
interim  matter  pending  further  study  in 
the  context  of  the  rulemaking  described 
above.  EPA  will  make  more  specific 
designations  in  the  context  of  that 
rulemaking.  In  response  to  comments 
about  small  construction  sites,  EPA 
notes. that  these  commenters  did  not 
present  any  data  to  support  a  conclusion 
that  small  construction  presents  only 
negligible  water  quality  concerns.  As 
explained  in  the  earlier  notice,  the 
FACA  subcommittee  will  explore  the 
appropriate  scope  of  the  phase  11 
progriam. 

Today's  rule  states  that  permit 
applications  are  required  within  180 
days  from  receipt  of  notice  for  those 
phase  II  discharges  that  the  NPDES 
permitting  authority  determines  are 
contributing  to  a  water  quality 
impairment  or  are  a  significant 
contributor  of  pollutants.  Commenters 
requested  and  suggested  further 
clarification  on  both  of  these 
determinations.  EPA  purposefully  did 
not  provide  explicit  definitions  of  these 
phrases  in  order  to  provide  flexibility  to 
permitting  authorities.  Interpretive 
flexibility  is  warranted  due  to  climatic 
and  geographic  differences  across  the 
United  States.  EPA  published  guidance 
for  designations  under  phase  I  of  the 
storm  water  program.  Such  guidance  is 
also  applicable  for  the  phase  II  program 
designations  and  is  included  in  the 
record  of  this  rulemaking. 

One  commenter  took  issue  with  the 
180-day  deadline  for  permit 
applications,  particularly  for  municipal 
separate  storm  sewer  systems  that  are 
designated  under  tier  1.  The  commenter 
felt  that  such  a  short  period  of  time 
would  not  be  sufficient  to  prepare  and 
submit  a  municipal  application.  In 
response.  EPA  reminds  the  commenter 
that  the  Director  has  the  authority  to 
grant  permission  to  submit  the 
anplication  at  a  later  date.  Some 
municipalities  may  not  need  more  time 

%ause  they  may  be  able  to  simply 

fierence  information  already  submitted 
3T  an  adjacent  or  nearby  large  or 
medium  municipality  under  phase  I. 
Additionally,  the  permitting  authority  is 
able  to  modify  the  permit  application 
requirements  and  may  require  much 
less  information  than  what  was  required 
for  phase  I  dischargers. 

Another  commenter  asked  that  the 
period  during  which  a  permitting 
authority  may  designate  a  facility  be 
limited  to  one  year.  EPA  is  not  limiting 
the  time  fi-ame  for  designations  because 
the  permitting  authority  will  need  to 
account  for  changing  conditions  and 
new  information  that  becomes  available 
over  time. 
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Some  commenters  stated  that  the 
"direct  final  rule"  is  not  specifically 
provided  for  in  the  Administrative 
Procedure  Act  (APA)  nor  has  EPA 
demonstrated  "good  cause"  to  issue  a 
"direct  final  rule"  under  5  U.S.C 
section  553.  This  comment  is  no  longer 
relevant  because  EPA  is  withdrawing 
the  direct  final  rule  and  instead  issuing 
a  final  rule  that  responds  to  comments 
received. 

One  commenter  disputed  the 
assertion  that  urban  storm  water  runoff 
is  a  cause  of  real  water  quality  use 
impairment  in  the  United  States.  The 
commenter  also  believed  that  it  is 
inappropriate  to  base  the 
implementation  of  phase  II 
requirements  on  exceedance  of  water 
quality  standards  associated  with  urban 
storm  water  runoff.  The  commenter 
believed  that  water  quality  criteria  were 
not  developed  to  regulate  many  of  the 
chemical  constituents  in  urban  storm 
water  runoff.  EPA  disagrees.  The  fact 
that  urban  nmoff  is  a  real  cause  of  water 
quality  use  impairment  is  very  well 
supported  throughout  the  literature  and 
is  summarized  by  EPA  in  the  Water 
Quality  Inventory:  Reports  to  Congress 
prepared  on  a  biannual  basis  under 
section  305(b)  of  the  CWA.  EPA  believes 
that  basing  the  implementation  of  phase 
II  requirements  on  exceedance  of  water 
quality  standards  is  appropriate  because 
attainment  of  water  quality  standards  is 
one  of  the  explicit  goals  of  the  NPDES 
program.  EPA  further  disagrees  that 
water  quality  criteria  have  not  been 
developed  for  many  of  the  chemical 
constituents  in  urban  storm  water.  To 
the  contrary,  water  quality  criteria  exist 
for  many  such  constituents,  particularly 
haavy  metals  and  oil  and  grease. 

A  lew  commenters  argued  that 
comments  received  on  the  rule  are 
unrepresentative  of  the  groups  affected 
because  small  cities  and  commercial 
establishments  were  unaware  of  the 
direct  final  and  proposed  rules.  In 
response,  EPA  believes  that  the  60-day 
comment  period  was  sufficient  for  small 
entities  to  formulate  their  comments 
and/or  review  those  drafted  by  their 
representative  associations.  Many  of  the 
comments  received  were  from  national 
organizations  representing  such  small 
cities  and  businesses,  including, 
National  Association  of  Counties, 
National  Association  of  Convenience 
Stores,  Society  of  Independent  Gasoline 
Marketers  of  America,  National 
Association  of  Flood  and  Stormwater 
Management  Agencies,  American 
Petroleum  Institute,  National 
Association  of  Home  Builders,  and 
American  Car  Rental  Association. 

One  commenter  disagreed  that  this 
rulemaking  significantly  reduces  the 


immediate  regulatory  burden  imposed 
on  phase  II  facilities  because  phase  11 
municipalities  would  have  the  same 
burden  imposed  on  phase  I 
municipalities.  In  response.  EPA  points 
out  that  today's  rule  provides  the 
Director  with  discretion  to  modify  the 
application  requirements  for  phase  II 
dischargers.  EPA  expects  Directors  to 
exercise  this  discretion  to  reduce  the 
application  burden  to  both 
municipalities  and  individual  facilities. 

Several  commenters  questioned  the 
types  of  permits  that  will  be  available  to 
dischargers  in  2001.  Currently,  the 
permitting  authority  has  the  option  of 
individual  or  general  permits.  However. 
EPA  does  not  anticipate  that  permits 
will  be  necessary  for  all  phase  11 
dischargers  in  2001.  The  Agency  is 
committed  to  promulgate  supplemental 
rules  that  further  consider  the  scope  of 
the  phase  II  program  as  well  as 
alternative  control  mechanisms. 

Many  commenters  made  suggestions 
for  the  second  tier  of  the  phase  II 
regulations  such  as  to  allow  and 
encourage  phase  11  municipalities  to 
join  phase  I  municipalities  in  the  same 
watershed,  standardize  procedures 
across  the  United  States,  and  delegate 
construction  permitting  to  local 
governments.  Such  suggestions  will  be 
provided  to  the  FACA  subcommittee 
and  will  be  taken  into  consideration 
when  developing  the  subsequent  phase 
II  regulations.  Commenters  also  made 
suggestions  for  representation  on  the 
FACA  subcommittee.  Such  suggestions 
are  being  considered  in  formulating  the 
subcommittee. 

Supporting  Documentation 

A.  Executive  Order  12866 

Under  Executive  Order  12866,  the 
Agency  must  determine  whether  the 
regulatory  action  is  "significant,"  and 
therefore  subject  to  review  by  the  Office 
of  Management  and  Budget  (0MB)  and 
the  requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
corfi petition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities^ 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations,  of  recipients  thereof; 


(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

EPA  has  determined  that  this 
rulemaking  significantly  reduces  the 
current  regulatory  burden  imposed  on 
phase  n  facilities.  The  proposed  rule 
was  submitted  to  OMB  for  review.  OMB 
cleared  the  proposed  rule  with  minor 
changes.  Review  of  this  final  rule  was 
waived  by  OMB  under  the  provisions  of 
Executive  Order  12866. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  "Enhancing  the 
Intergovernmental  Partnership",  issued 
by  the  President  on  October  26, 1993, 
■  the  Agency  is  required  to  develop  an 
effective  process  to  allow  elected 
officials  and  other  representatives  of 
State  and  Tribal  governments  to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  proposals. 

EPA  fully  supports  this  objective  and 
has  initiated  a  consultation  process  with 
both  States  and  Tribes  which  will  be 
continued  through  the  development  of 
additional  phase  II  rules.  Specifically, 
EPA  has  discussed  this  action  with  the 
representatives  of  the  States,  local 
governments,  the  Agency's  American 
Indian  Environmental  Office  (AIEO). 
and  parts  of  the  regulated  community. 

The  reaction  of  the  States  is  positive. 
The  States  and  the  Association  of  State 
and  Interstate  Water  Pollution  Control 
Administrators  (ASIWPCA)  support  the 
approach  that  is  being  taken  under 
existing  law:  the  States  and  ASIWPCA 
also  support  concurrent  changes  to  the 
law.  ASIWPCA  has  submitted  a  letter  to 
the  Agency  dated  March  3, 1995,  which 
is  included  in  the  record  for  this  matter. 
EPA  has  responded  to  many  of 
ASIWPCA's  comments  in  this  preamble. 

The  reaction  of  many  mimicipalitie* 
is  that  they  prefer  a  statutory  change 
now  to  clarify  the  issue  once  and  for  all. 
Municipalities'  representatives 
(National  Association  of  Counties, 
National  League  of  Cities,  U.S. 
Conference  of  Mayors,  and  the  National 
Association  of  Flood  and  Stormwater 
Management  Agencies)  have  raised 
many  issues  to  the  Agency  and  have 
submitted  a  letter  dated  February  16, 
1995,  which  is  contained  in  the  record 
for  this  matter.  The  municipalities 
believe  that  it  is  inappropriate  for  EPA 
to  act  now  when  Congress  may  act  on 
this  matter,  that  the  action  taken  by  EPA 
is  not  in  conformance  with  the  law.  and 
that  EPA  did  not  consult  with  local 
officials  on  this  matter.  EPA  has 
responded  to  many  of  the 
municipalities'  concerns  in  this 
preamble.  EPA  did  consult  with  various 
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representatives  of  local  governments 
early  in  the  development  of  this 
regulation  as  well  as  more 
comprehensively  in  February  1995. 

This  rule  was  also  coordinated  with 
EPA's  American  Indian  Environment 
Office  (AIEO).  The  Office  of  Water  will 
work  through  the  AIEO  to  provide  for  a 
Tribal  representative  to  participate  in 
the  FACA  process. 

EPA  believes  that  it  has  developed  an 
effective  process  to  obtain  input  firom 
State,  Tribal  and  local  governments 
before  issuing  this  rule,  as  well  as 
receiving  comments  on  the  direct  final 
rule  and  accompanjring  proposed 
rulemaking,  and  has  met  the 
consultation  requirements  for  States, 
federally  recognized  Tribes  and 
localities  under  the  terms  of  Executive 
Order  12875. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.,  is  intended  to 
minimize  the  reporting  and  record- 
keeping burden  on  the  regulated 
commimity,  as  well  as  to  minimize  the 
cost  of  Federal  information  collection 
and  dissemination.  In  general,  the  Act 
requires  that  information  requests  and 
record-keeping  requirements  affecting 
ten  or  more  non-Federal  respondents  be 
approved  by  the  Office  of  Management 
and  Budget. 

EPA's  existing  information  collection 
request  (ICR)  entitled  "Application  for 
NPDES  Discharge  Permit  and  Sewage 
Sludge  Management  Permit"  (OMB 
Number  2040-0086)  contains 
information  that  responds  to  this  issue 
for  all  storm  water  discharges,  including 
those  facilities  designated  into  the 
program  under  this  regulation  as 
causing  water  quality  problems.  The 
burden  of  similar  water  quality 
designations,  utilized  under  the  phase  I 
storm  water  program,  were  accounted 
for  in  the  ICR  and  remain  applicable  to 
the  designations  that  may  be  made 
under  this  rule.  EPA  will  review  and 
revise  the  estimates  contained  in  this 
ICR,  as  appropriate,  in  its  renewal 
process. 

D.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA).  5  U.S.C.  601  et  seq.,  EPA  must 
prepare  a  Regulatory  Flexibility 
Analysis  for  regulations  having  a 
signiHcant  impact  on  a  substantial 
number  of  small  entities.  The  RFA 
recognizes  three  kinds  of  small  entities, 
and  defines  them  as  follows: 

(1)  Small  governmental 
jurisdictions — any  government  of  a 
district  with  a  population  of  less  than 
50.000. 


(2)  Small  business-— any  business 
which  is  independently  owned  and 
operated  and  not  dominant  in  its  field, 
as  defined  by  the  Small  Business 
Administration  regulations  under  the 
Small  Business  Act. 

(3)  Small  organization — any  not-for- 
profit  enterprise  that  is  independently 
owned  and  operated  and  not  dominant 
in  its  field. 

EPA  has  determined  that  today's  rule 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities, 
and  that  a  Regulatory  Flexibility 
Analysis  therefore  is  unnecessary. 
Through  today's  action  EPA  is 
benefiting  small  entities  by  (1)  adopting 
a  common  sense  approach  to  deal  with 
the  issue  of  storm  water  phase  n 
requirements,  (2)  providing  the  ability 
for  the  permitting  authority  to  manage 
for  results  by  providing  flexibility  to 
deal  with  storm  water  phase  II 
permitting  at  this  time  based  on  water 
quality  violations  or  significant 
contribution  of  pollutants,  and  (3) 
clarifying  and  reducing  applicable 
burdens  for  those  facilities  currently 
subject  to  phase  II  requirements.  The 
rule  provides  additional  time  for  EPA  to 
work  with  all  stakeholders,  including 
small  entities,  to  develop  additional 
phase  n  regulations  under  a  FACA 
process.  The  Agency  is  committed  to 
issue  these  supplemental  phase  II 
regulations  by  March  1, 1999;  in  that 
rulemaking  EPA  will  reconsider  its 
Regulatory  Flexibility  Act  analysis. 

E.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  written  statement  to 
accompany  proposed  rules  where  the 
estimated  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
will  be  $100  million  or  more  in  any  one 
year.  Under  section  205,  EPA  must 
select  the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objective  of  such  a  rule  and  that  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  and  uniquely  affected  by 
any  rule. 

EPA  estimates  that  the  costs  to  State, 
local,  or  tribal  governments,  or  the 
private  sector,  from  this  rule  will  be  less 
than  $100  million.  This  rulemaking 
significantly  reduces  the  immediate 
regulatory  burden  imposed  on  phase  II 
facilities.  EPA  has  determined  that  an 
unfunded  mandates  statement  therefore 
is  unnecessary. 


Although  not  required  to  make  a 
finding  under  section  206,  EPA 
concludes  that  this  rule  is  cost-effective 
and  a  significant  reduction  in  burden  for 
State  and  local  governments.  In  a 
September  9, 1992,  Federal  Register 
notice,  EPA  invited  public 
consideration  of  and  comment  on 
reasonable  alternative  approaches  for 
the  phase  II  storm  water  program. 
Today's  rule  provides  for  the  first  step 
for  many  of  those  alternatives  by 
providing  for  an  orderly  process  for 
developing  supplemental  regulations. 
By  establishing  regulatory  relief  until 
development  of  those  alternative 
approaches,  today's  rulemaking  itself 
provides  the  most  cost-effective  and 
least  burdensome  alternative  to  achieve 
the  objectives  of  the  rule  at  this  stage, 
consistent  with  statutory  requirements, 

As  discussed  previously,  EPA 
initiated  consultation  with 
representative  organizations  of  small 
governments  under  Executive  Order 
12875.  In  doing  so,  EPA  provided  notice 
to  potentially  affected  small 
govenunents  to  enable  them  to  provide 
meaningful  and  timely  input.  EPA  plans 
to  inform,  educate,  and  advise  small 
governments  on  compliance  with  any 
requirements  that  may  arise  in  further 
development  of  the  storm  water  phase  II 
rules. 

F.  Procedural  Requirements  and 
Effective  Date 

Today's  rule  is  effective  on  August  7, 
1995.  Section  553  of  the  APA  provides 
that  the  required  publication  or  service 
of  a  substantive  rule  shall  be  made  not 
less  than  30  days  before  its  effective 
date  except,  as  relevant  here,  (1)  for  a 
substantive  rule  which  grants  or 
recognizes  an  exemption  or  relieves  a 
restriction  or  (2)  when  the  agency  finds 
and  publishes  good  cause  for  foregoing 
delayed  effectiveness.  Today's  rule 
reheves  phase  n  dischargers  from  the 
immediate  requirement  to  obtain  a 
permit.  Additionally,  the  Agency  has 
determined  that  good  cause  exists  for 
making  this  regulation  effective 
immediately  because  today's  final  rule 
does  not  differ  fit)m  the  withdrawn 
direct  final  rule  which  would  have 
become  effective  on  August  7, 1995. 

List  of  Subjects 

40  CFR  Part  122 

Enviromental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  substances,  Reporting  and 
recordkeeping  requirements.  Water 
pollution  control. 


40  CFR  Part  124 

Administrative  practice  and 
procediue.  Air  pollution  control. 
Hazardous  waste,  Indian  lands. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Dated:  July  31. 1995. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  forth  in  this 
preamble,  parts  122  and  124  of  Title  40 
of  the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  122— [AMENDED] 

1.  The  authority  citation  for  part  122 
continues  to  read  as  follows: 

Authority:  Clean  Water  Act,  33  U.S.C.  1251 
etseq. 

2.  Section  122.21  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (c)(1)  to  read  as  follows: 

S 1 22.21    Application  for  a  permit 
(applicable  to  State  programs,  see  123.25). 

(c)  Time  to  apply. 

(1)  *  *  *  New  discharges  composed 
entirely  of  storm  water,  other  than  those 
dischargers  identified  by  §  122.26(a)(1), 
shall  apply  for  and  obtain  a  permit 
according  to  the  application 
requirements  in  §  122.26(g). 

3.  Section  122.26(a)(1)  is  amended  as 
follows: 

a.  In  paragraph  ia)(l)  the  introductory 
text  is  amended  by  revising  the  date 
"October  1, 1992"  to  read  "October  1. 
1994"; 

b.  By  adding  paragraph  (a)(9)  as  set 
forth  below; 

c.  By  revising  the  title  of  paragraph  (e) 
as  set  forth  below; 

d.  In  paragraph  (e)(l)(ii),  by  revising 
the  phrase  "permit  application 
requirements  are  reserved"  to  read 

'  permit  application  requirements  are 


JMI 


contained  in  paragraph  (g)  of  this 
section";  and 

e.  By  adding  paragraph  (g)  as  set  forth 
below. 

§  122.26    Storm  water  discharges 
(applicable  to  State  NPDES  programs,  see 
§123.25). 

(a)  *  *  * 

(9)  On  and  after  October  1, 1994, 
dischargers  composed  entirely  of  storm 
water,  that  are  not  otherwise  already 
required  by  paragraph  (a)(1)  of  this 
section  to  obtain  a  permit,  shall  be 
required  to  apply  for  and  obtain  a 
permit  according  to  the  application 
requirements  in  paragraph  (g)  of  this 
section.  The  Director  may  not  require  a 
permit  for  discharges  of  storm  water  as 
provided  in  paragraph  (a)(2)  of  this 
section  or  agricultural  storm  water 
nmoff  which  is  exempted  from  the 
definition  of  point  sovirce  at  §§  122.2 
and  122.3. 
•        •        *        •        * 

(e)  Application  deadlines  under 
paragraph  (a)(1).  *  *  * 
***** 

(g)  Application  requirements  for 
discharges  composed  entirely  of  storm 
water  under  Clean  Water  Act  section 
402(p)(6).  Any  operator  of  a  point 
source  required  to  obtain  a  permit  under 
paragraph  (a)(9)  of  this  section  shall 
submit  an  application  in  accordance 
with  the  followdng  requirements. 

(1)  Application  deadlines.  The 
operator  shall  submit  an  application  in 
accordance  with  the  following 
deadlines: 

(i)  A  discharger  which  the  Director 
determines  to  contribute  to  a  violation 
of  a  water  quality  standard  or  is  a 
significant  contributor  of  pollutants  to 
waters  of  the  United  States  shall  apply 
for  a  permit  to  the  Director  within  180 
days  of  receipt  of  notice,  imless 
permission  for  a  later  date  is  granted  by 
the  Director  (see  40  CFR  124.52(c));  or 


(ii)  All  other  dischargers  shall  apply 
to  the  Director  no  later  than  August  7, 
2001. 

(2)  Application  requirements.  The 
operator  shall  submit  an  application  in 
accordance  with  the  following 
requirements,  unless  otherwise 
modified  by  the  Director: 

(i)  Individual  application  for  non- 
municipal  discharges.  The  requirements 
contained  in  paragraph  (c)(1)  of  this 
section. 

(ii)  Application  requirements  for 
municipal  separate  storm  sewer 
discharges.  Tlie  requirements  contained 
in  paragraph  (d)  of  this  section. 

(iii)  Notice  of  intent  to  be  covered  by 
a  general  permit  issued  by  the  Director. 
The  requirements  contained  in  40  CFR 
122.28(b)(2). 

PART  124— [AMENDED] 

4.  The  authority  citation  for  part  124 
continues  to  read*as  follows: 

Authority:  Resource  Conservation  and 
Recovery  Act,  42  U.S.C.  3901  etseq.;  Safe 
Drinking  Water  Act,  42  U.S.C.  300(0  et  seq.; 
Clean  Water  Act,  33  U.S.C  1251  et  seq.; 
Clean  Air  Act,  42  U.S.C.  7401  et  seq. 

5.  Section  124.52(c)  is  amended  by 
revising  the  parenthetical  statement  and 
the  next  to  the  last  sentence  to  read  as 
follows: 

§  124.52    Permits  required  on  a  case-by- 
case  basis. 

***** 

(c)  *  •  *  [see  40  CFR  122.26  (a)(l)(v), 
(c)(l)(v),  and  (g)(l)(i))  •  *  •  The 
discharger  must  apply  for  a  permit 
under  40  CFR  122.26  (a)(l)(v)  and 
(c)(l)(v)  within  60  days  of  notice  or 
under  40  CFR  122.26(g)(l)(i)  within  180 
days  of  notice,  unless  permission  for  a 
later  date  is  granted  by  the  Regional 
Administrator.  *  •  * 

(FR  Doc.  95-19191  Filed  8-4-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46CFRPart67 

[CGD  94-070] 

RIN  2115-^E98 

Facsimile  Filing  of  Instruments 

AOENCY:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  amending 
its  vessel  dociunentation  regulations  to 
provide  for  optional  filing  of 
conunercial  instruments  by  facsimile, 
and  to  establish  a  filing  and  recording 
handling  fee  for  filing  instnmients  by 
facsimile.  The  option  of  filing 
commercial  instruments  by  facsimile 
complements  the  centraUzation  of  Coast 
Guard  vessel  dociunentation  services. 
Facsimile  filing  of  commercial 
instruments  will  assist  the  centralized 
vessel  documentation  center  to  deliver 
timely  services  to  distant  vessel 
dociunentation  customers  and  is 
responsive  to  time  sensitive  matters. 
Filing  commercial  instruments  by 
facsimile  will  further  streamline  the 
vessel  documentation  process. 

EFFECTIVE  DATE:  This  rule  is  efiective  on 
October  1. 1995. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA/3406), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  room  3406, 
Washington,  DC  20593-0001  between  8 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Patricia  WiUiams,  National  Vessel 
Documentation  Center;  (800)  799-6362. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  {>ersons  involved  in 
drafting  this  document  are  Lieutenant 
Commander  Don  M.  Wrye,  Project 
Manager,  National  Vessel 
Documentation  Center  and  C.  G.  Green, 
Project  Counsel,  Office  of  Chief  Counsel. 

Regulatory  History 

On  March  6, 1995,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  titled  "Facsimile  Filing  of 
Instruments"  in  the  Federal  Register  (60 
FR 12188).  The  Coast  Guard  received  11 
letters  commenting  on  the  proposal.  No 
public  hearing  was  requested  and  none 
was  held. 


Background  and  Purpose 

Significant  changes  to  the  vessel 
documentation  program  were  made  in 
1988  by  Pub.  L.  100-710  (the  "statute"). 
Among  other  things,  the  statute  added 
chapter  313  to  title  46,  U.S.  Code,  to 
revise,  consolidate,  and  codify  into 
positive  law  the  ship  mortgage  laws 
administered  by  the  Department  of 
Transportation.  The  statute  made 
certain  substantive  changes  to  then- 
existing  law  to  modernize  ship 
mortgages  and  the  filing  and  recording 
process. 

The  legislative  history  for  the  statute 
is  contained  in  House  Report  No.  100- 
918.  That  report  noted  that  one  of  the 
primary  purposes  of  chapter  313  of  title 
46,  U.S.  Code,  is  to  provide  third  parties 
with  notice  of  the  existence  of 
mortgages  and  liens.  This  rule 
implements  one  aspect  of  the 
suggestions  the  report  made  concerning 
office  automation. 

On  November  15, 1993,  the  Coast 
Guard  published  a  final  rule  (58  FR 
60266)  revising  46  CFR  Part  67 
implementing  the  substantive  changes 
made  by  the  statute.  That  rule  became 
efiective  on  January  1, 1994.  On  June  15, 
1995,  the  Coast  Guard  published  a  final 
rule  (60  FR  31602)  consolidating  all 
vessel  documentation  functions  in  the 
National  Vessel  Documentation  Center 
(NVDC)  in  Martinsburg,  WV.  That  rule 
became  effective  on  August  1, 1995.  In 
accordance  with  that  final  rule,  after 
August  1, 1995,  all  documents  related  to 
vessel  documentation  functions  must  be 
submitted  to  the  NVDC.  However,  to 
assist  the  public  in  adjusting  to  the 
consolidation,  all  of  the  previous  14 
regional  vessel  documentation  offices 
will  have  someone  present  to  receive 
documents  relating  to  vessel 
documentation  functions  on  behalf  of 
the  NVDC  until  September  30, 1995. 
After  September  30, 1995,  only  the 
office  in  New  Orleans,  LA,  will  have 
persons  attached  to  receive  such 
documents. 

Under  subpart  O  of  46  CFR  part  67, 
instruments  to  be  filed  and  recorded 
with  the  Coast  Guard  are  submitted  to 
the  National  Vessel  Documentation 
Center.  Any  instrument  submitted  for 
filing  and  recording  must  be  a 
completed,  executed  instnunent  at  the 
time  it  is  submitted.  Upon  receipt  of  the 
instrument  at  or  on  behalf  of  the  NVDC, 
it  is  stamped  with  a  date  and  time 
received.  If  the  instrument  submitted 
meets  the  minimal  requirements  for 
filing,  it  is  marked  "Filed"  and  the 
stamped  date  and  time  received  is  noted 
as  the  date  and  time  filed.  If  the 
instrument  submitted  does  not  meet  the 
minimal  requirements  for  filing,  it  is 


rejected  and  returned  to  the  submitter. 
Under  the  terms  of  46  U.S.C. 
31321(a)(2),  filing  the  instrument  vtrith 
the  Coast  Guard  is  the  legally  significant 
act  which  makes  it  valid  against  third 
parties.  If  all  of  the  necessary  elements 
for  recording  the  instrument  are  present 
when  it  is  filed,  it  can  be  promptly 
recorded.  Recording  the  instrument 
consists  of  indexing  the  filed  instrument 
with  a  book  and  page  number,  which 
serves  as  a  locator  for  the  document, 
and  placing  it  in  the  appropriate  "book" 
according  to  its  sequential  page 
niunber(s).  If  an  instrument  is  filed  but 
caimot  be  recorded  because  of  an  error 
or  omission,  the  instrument  is  deemed 
"filed  subject  to  termination"  and  a  90- 
day  period  is  provided  for  correction.  If 
corrected  within  the  90-day  period,  the 
instrument  may  then  be  recorded  and 
will  retain  the  date  and  time  originally 
filed.  If  the  instrument  is  not  corrected 
vrithin  the  90-day  period,  the  filing  is 
terminated  and  the  instrument  is 
returned.  To  preserve  the  notice 
purpose  of  the  statute,  any  instrument 
filed  with  the  Coast  Guard,  even  if  the 
filing  is  terminated  and  the  instrument 
not  recorded,  is  indexed  on  the  vessel's 
General  Index  or  Abstract  of  Title  (form 
CG-1332).  Allowing  for  the  submission 
of  an  instrument  by  fecsimile  for  filing 
would  not  change  any  of  the  procedural 
steps  provided  in  the  regulations. 
However,  the  submission  of  an 
instrument  by  facsimile  for  filing  will 
start  the  process  earlier  and  will  result 
in  an  earlier  date  and  time  of  filing. 

Discussion  of  Comments  and  Changes 

Many  of  the  comments  addressed 
concerns  beyond  the  scope  of  the 
proposed  rule.  For  example,  some 
comments  wanted  information 
regarding  how  to  directly  access  the 
Coast  Guard's  vessel  documentation 
data  base  and  what  kind  of  computer 
hardware  and  software  were  needed  for 
that  purpose.  Other  comments 
expressed  concerns  about  the  impact 
that  consolidation  of  the  Coast  Guard's 
vessel  documentation  field  offices 
would  have  on  services  and  suggested 
that  certain  functions  be  privatized. 
These  concerns  will  not  be  addressed  in 
this  rulemaking.  Only  those  comments 
that  pertain  to  the  proposed  rule  will  be 
addressed  in  this  document. 

One  comment  requested  an  extension 
of  the  comment  period.  The  person 
submitting  the  comment  represented  an 
'organization  scheduled  to  meet  late  in 
the  comment  period  to  discuss  the 
proposed  rule.  It  is  noted  that  the 
individual  who  requested  the  extension 
to  the  comment  period  did  submit  a 
comment,  on  behalf  of  the  organization 
represented,  within  the  original 
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comment  period.  The  Coast  Guard  has 
consolidated  its  vessel  documentation 
function  to  the  NVDC  in  Martinsburg, 
WV.  In  order  to  better  serve  its  vessel 
documentation  customers,  the  Coast 
Guard  decided  that  it  would  be  in  the 
public  interest  to  make  facsimile 
submission  of  instruments  for  filing 
available  at  the  earliest  feasible  date. 
Therefore,  the  comment  period  was  not 
extended. 

Three  comments  questioned  the  legal 
authority  of  the  Coast  Guard  to  accept 
instruments  submitted  by  facsimile  for 
filing.  The  Coast  Guard  anticipated  this 
comment  in  the  early  stages  of  this 
rulemaking  and  conducted  research  into 
this  matter.  At  issue  is  language  in  46 
U.S.C.  31321(b)  that  to  be  filed  an 
instrument  must  "be  signed  and 
acknowledged."  The  comments  opined 
that  this  language  means  that  only  the 
original  of  an  instrument  may  be 
accepted  for  filing.  One  o(  the  comm^its 
stated  that  acceptance  of  a  reproduced 
instrument,  whether  reproduced  by 
photocopy  or  facsimile,  would 
constitute  an  impermissible  attempt  to 
amend  the  statute. 

The  filing  and  recording  system 
administered  by  the  Coast  Guard  is  an 
informational  system  intended  to 
provide  to  interested  parties  pubUc 
notice  regarding  the  existence  of 
security  interests  or  maritime  liens  on  a 
vessel.  In  this  regard,  it  is  similar  to  the 
notice  filing  system  employed  by  Article 
9  of  the  Uniform  Commercial  Code 
(UCC).  Under  both  Article  9  of  the  UCC 
and  46  U.S.C.  31321,  the  critical 
element  in  determining  whether  the 
filing  will  be  effective  against  third 
parties  is  the  adequacy  of  the 
information  contained  in  the  instrument 
filed  to  alert  potential  searchers  of  the 
records  to  preexisting  security  interests. 
Another  purpose  of  the  filing  and 
recording  system  of  46  U.S.C.  31321  is 
to  establish  the  priority  of  a  preferred 
ship  mortgage  over  various  other 
maritime  liens  enforceable  in  Federal 
courts  under  admiralty  jurisdiction.  For 
this  purpose,  it  is  important  that  the 
instrument  filed  not  only  contain 
adequate  information  for  a  notice  filing 
system,  but  that  the  instrument  also  be 
a  valid  document. 

The  requirements  of  46  U.S.C.  31321 
that  to  be  filed  the  instrument  must 
contain  all  of  the  informational 
elements  necessary  for  notice  and  that  it 
be  "signed  and  acknowledged",  are 
designed  to  meet  both  purposes.  The 
purpose  of  the  signature  and 
acknowledgment  on  the  instrument  is  to 
demonstrate  that  the  instrument  is 
genuine,  that  it  is  what  it  purports  to  be, 
and  that  it  is  a  validly  executed  and 
completed  instrument.  Further,  the 


statute  requires  that  the  parties  "shall* 
use  diligence  to  ensure  that  the  parts  of 
the  instrument  *  *  *  for  which  they  are 
responsible  are  in  substantial 
compliance  with  the  filing  and 
documentation  requirements."  This 
placement  of  the  burden  of  accuracy 
and  completeness  on  the  parties  to  the 
instrument  was  designed  to  remove  the 
burden  from  the  Coast  Guard  to 
carefully  check  each  element  of  an 
instrument  presented  for  filing  to  ensure 
that  it  was  authentic.  Therefwe,  the 
scope  of  the  Coast  Guard's 
responsibility  regarding  the  acceptance 
of  an  in^rument  for  filing  is  more  of  a 
ministerial  function  than  a  quality 
assurance  function. 

The  primary  premise  to  acceptance  of 
an  instrument  submitted  by  facsimile 
for  filing  is  that  it  is  a  completed  ^nd 
executed  instrument  that  has  been 
signed  and  properly  acknowledged,  and 
that  has  been  submitted  for  filing  by  use 
of  a  reUable  mediiun  that  accurately 
reproduces  the  original  instrument  The 
safeguard  to  the  system  is  that  the  filing 
accomplished  by  initial  facsimile 
submission  is  temporary;  unless  the 
original  is  received  by  the  Coast  Guard 
within  10  days  of  submissim  by 
facsimile,  the  filing  is  teiminated.  In 
addition,  a  comparison  between  the 
original  instrument  and  the  duplicate 
received  by  facsimile  will  be  made  to 
ensure  that  the  instrument  submitted  by 
facsimile  was  an  aconite  reproduction 
of  the  original.  If  the  original  instrument 
bears  any  alteration  from  the  duplicate 
received  by  facsimile,  the  filing 
accompUshed  by  facsimile  submission 
will  be  terminated.  Therefore,  the  Coast 
Guard's  position  is  that  acceptance  of  an 
instnunent  submitted  by  facsimile  for 
filing  fosters  the  purposes  of  the  filing 
and  recording  system  of  46  U.S.C. 
31321,  and  that  such  acceptance 
compUes  with  the  requirements  of  the 
statute. 

The  comments  further  noted  that 
language  proposed  for  inclusion  in  the 
1995  Coast  Guard  Authorization  Act 
(H.R.  1361)  renders  the  rulemaking 
moot.  The  Coast  Guard  disagrees.  The 
proposed  language,  if  enacted,  is  not 
self-effecting;  implementing  regulations 
would  be  required.  In  addition,  the 
proposed  language  would  authorize 
fifing  instruments  "electronically." 
Electronic  filing  is  far  broader  in  scope 
than  the  submission  of  instruments  by 
facsimile.  The  Coast  Guard's  view  of  the 
proposed  language  is  that  it  would 
authorize  a  paperless  filing  system.  This 
rule  permitting  the  submission  of 
instruments  by  facsimile  for  filing 
purposes  does  not  authorize  electronic 
filing. 


Two  of  the  comments  requested  that 
the  time  period  for  receipt  of  the 
original  and  duplicate  of  the  instrument 
submitted  by  facsimile  for  filing  be 
increased  from  10  days  to  15  days.  The 
Coast  Guard  int«ids  the  primary  use  of 
facsimile  submission  of  instruments  for 
filing  to  be  for  those  situations  where 
time  is  of  the  essence.  In  such  cases,  the 
original  and  duplicate  f^  the  instrument 
should  be  mailed  in  such  a  manner  that 
prompt  receipt  by  the  Coast  Guard  is 
ensured.  Extending  the  receipt  period 
could  encourage  batch  processing  of 
routine  matters  for  facsimile 
submission.  The  Coast  Guard  does  not 
want  to  encourage  such  use  of  the 
facsimile  submission  option.  After  the 
Coast  Guard  and  the  pubUc  have  gained 
some  experience  with  the  facsimile 
submission  option,  the  Coast  Guard  will 
examine  whether  expansion  is 
warranted.  Further,  it  is  noted  that  the 
proposed  language  in  the  1995  Coast 
Guard  Authorization  Act  ako  requires 
receipt  of  the  original  within  10  days  of 
facsimile  submission.  Therefore,  the 
period  within  which  the  original  and 
dupUcate  of  any  instrument  submitted 
by  facsimile  for  fiUng  and  the  original 
of  any  accompanying  forms  must  be 
received  by  the  NVDC  will  remain  10 
calendar  days. 

One  comment  suggested  that  the 
original  and  duplicate  of  the  instrument 
submitted  by  facsimile  for  filing  should 
be  received  by  the  NVDC  within  the  10- 
day  period  rather  than  merely  be 
submitted  to  the  NVDC  within  the  time 
period.  The  Coast  Guard  agrees  with  the 
comment  and  the  language  in  paragraph 
(b)  of  §  67.219  has  been  changed 
accordingly. 

Three  comments  objected  to  the  paper 
size  Umitation  of  8  V2  by  11  inches  for 
the  original  instrument  which  may  be 
submitted  by  facsimile.  Over  the  years, 
the  standard  paper  size  for  pleadings 
and  other  documents  in  the  Federal 
Courts  has  become  8V2  by  11  inches. 
The  Coast  Guard  has  followed  the  lead 
of  the  Federal  Courts  in  the  vessel 
docummtation  program  and  has 
reformatted  all  of  its  forms,  certificates, 
and  other  documents  to  8V2  by  11 
inches.  This  effort  has  been  well 
received  by  the  coiuls  and  attorneys 
who  often  submit  vessel  documentation 
related  documents  as  exhibits  to 
pleadings.  The  NVDC  has  acquired 
plain  paper  sheet-by-sheet  type 
facsimile  machines.  The  Coast  Guard's 
experience  is  that  this  type  of  facsimile 
machine  produces  a  high  quality 
reproduction  that  is  durable  and  easy  to 
maintain.  Although  the  machines  have 
the  capability  to  receive  instruments 
larger  than  8V2  by  11  inches  the  Coast 
Guard  has  decided  to  maintain  the  8^/^ 


40240       Federal  Register  /  Vol.  60,  No.  151  /  Monday,  August  7.  1995  /  Rules  and  Regulations 


by  11  inch  size  limitation.  This  decision 
is  based  on  the  need  to  ensure  that  the 
£tc8inule  transmission  reproduces  the 
instnmient  page-for-page  to  reduce  the 
risk  of  error  and  to  facilitate  comparison 
of  the  instrument  submitted  by  facsimile 
with  the  original  instrument.  Therefore, 
original  instruments  on  other  than  8>/^- 
inch  by  11-inch  paper  may  not  be 
submitted  by  facsimile  for  filing. 

Four  comments  objected  to  the  10- 
point  type  size  requirement  for 
instruments  submitted  by  facsimile  for 
filing.  The  principal  complaint  was  that 
the  appUcation  for  documentation  (CG- 
1258)  is  not  in  10-point  size  and  yet  for 
a  vessel  not  currently  documented,  an 
application  must  accompany  the 
instrument  submitted  by  facsimile.  The 
10-point  type  size  limitation  applies 
only  to  the  instrument  submitted  by 
facsimile  for  filing,  not  additional 
documents  accompanying  the 
instrument.  The  purpose  of  the  10-point 
sizeTequirement  is  to  ensure  that 
instruments  submitted  by  facsimile  are 
easily  readable  and  capable  of  ready 
comparison  with  the  original  when 
received.  Therefore,  the  10-point  type 
size  limitation  is  not  changed. 

Three  comments  addressed  the 
contents  of  the  facsimile  cover  sheet. 
While  the  comments  agreed  with  the 
need  for  the  cover  sheet,  they  suggested 
that  the  cover  sheet  also  contain  the 
name  of  the  vessel,  either  the  official 
niunber  or  hull  identification  number  of 
the  vessel,  and  the  name(s)  of  the  vessel 
owner(s).  The  Coast  Guard  agrees  with 
these  comments  and  the  change  has 
been  made  in  §  67.219(e). 

One  comment  requested  that  some 
sort  of  confirmation  of  receipt  of  the 
facsimile  submission  be  included.  The 
Coast  Guard  has  decided  as  a  matter  of 
policy  that  it  will  provide  facsimile 
confirmation  within  24  hours  of  receipt 
of  an  instrument  sumbitted  for  filing  by 
facsimile.  No  change  to  the  regulation  is 
required  by  this  policy  determination. 

One  comment  suggested  that  the  word 
"instrument"  in  paragraphs  (e)  through 
(g)  of  §  67.219  be  changed  to  the  word 
"dociunent"  since  applications  for 
documentation  can  be  submitted  in 
certain  situations.  This  suggestion 
appears  to  be  based  on  the  page  and 
type  size  limitations  previously 
discussed.  These  requirements  are 
intended  to  assist  in  the  accurate 
reproduction  and  readability  of 
instruments  submitted  by  facsimile  for 
filing.  The  application  form  is  already 
on  8V2-inch  by  11-inch  paper,  and  the 
type  size  limitation  does  not  apply. 
Therefore,  the  suggestion  is  not 
accepted.  The  language  in  the  rule 
carefully  distinguishes  between 


instruments  and  other  documents  which 
may  also  be  submitted  by  facsimile. 

Two  comments  expressed  concern 
about  the  language  in  paragraph  (f)(3)  of 
§  67.219  that  the  filing  of  an  instrument 
submitted  by  facsimile  will  be 
terminated  if  there  is  "any  variance" 
between  the  instrument  submitted  by 
facsimile  and  the  original.  The 
comments  expressed  concern  that  a 
transmission  error  of  the  instrument  by 
facsimile  could  cause  the  filing  to  be 
terminated.  The  Coast  Guard's  intent  is 
to  discoiuBge  the  use  of  the  facsimile 
submission  option  to  submit  an 
instrument  that  is  incomplete  or  subject 
to  change  for  the  purpose  of  reserving 
an  early  filing  date  and  time.  An 
instnunent  submitted  by  facsimile  for 
filing  must  be  a  completed,  executed, 
and  acknowledged  instrument  to  meet 
the  requirements  for  filing  of  46  U.S.C. 
31321.  However,  the  Coast  Guard 
imderstands  the  concern  over  the  term 
"any  variance"with  regard  to  possible 
facsimile  transmission  errors.  Therefore, 
the  term  has  been  changed  to  read  "any 
alteration"  to  preserve  the  prohibition 
against  any  intentional  change  of  the 
original  instrument  after  submission  by 
facsimile.  As  explained  earlier  in  this 
preamble,  the  Coast  Guard  will  compare 
the  instrument  submitted  by  facsimile  to 
the  original  instrument  and  will 
terminate  the  filing  of  an  instnunent 
submitted  by  facsimile  if  the  original 
bears  any  alteration.  The  fiUng  of  an 
instrument  submitted  by  facsimile  will 
not  be  terminated  for  errors  that  are 
determined  by  comparison  with  the 
original  to  have  been  caused  by 
transmission  problems.  If  the  filing  of  an 
instnunent  submitted  by  facsimile  is 
terminated,  the  person  submitting  the 
original  instrument  would  also  be  liable 
for  the  fees  associated  with  submission 
of  the  instrument  by  facsimile. 

Three  comments  addressed  the 
proposed  fee  associated  with  submitting 
an  instrument  by  facsimile  for  filing. 
One  of  the  comments  opined  that  the  fee 
was  too  low  to  cover  the  costs  to  the 
Coast  Guard.  The  Coast  Guard  has  been 
charging  user  fees  for  vessel 
dociunentation  services  since  January  1, 
1995,  when  the  revision  to  Part  67 
became  effective.  The  fee  proposed  for 
the  submission  of  instruments  by 
facsimile  was  determined  by  using 
established  personnel  costs  and 
projected  equipment  costs,  and 
projecting  the  handling  time  and  costs 
for  each  instnmient.  T^e  Coast  Guard 
realizes  that  the  $2.00  per  page  fee  may 
not  reflect  the  exact  cost  of  the  program. 
However,  the  Coast  Guard  periodically 
reviews  its  user  fees  and  the  basis  for 
those  fees,  and  will  make  necessary 
adjustments  as  experience  requires.  The 


$2.00  per  page  fee  applies  only  to  the 
instrument(s)  submitted  by  facsimile  for 
filing  and  does  not  apply  to  any 
additional  documents  submitted  that 
will  not  themselves  be  filed  and 
recorded.  Therefore,  the  $2.00  per  page 
fee  does  not  apply  to  any  application 
required  by  paragraph  (a),  or  to  the 
facsimile  cover  sheet  required  by 
paragraph  (d). 

Two  of  the  comments  regarding  fees 
stated  that  the  Coast  Guard  should 
provide  for  payment  of  fees  by  credit 
card  and  should  establish  payment 
accounts  for  frequent  customers.  While 
the  Coast  Guard  does  not  currently 
permit  payment  of  vessel 
documentation  user  fees  by  charge  or 
credit  card  or  the  use  of  credit/debit 
accounts,  it  is  exploring  those  options. 
Any  change  to  fee  payment  procediues 
would  be  published  in  the  Federal 
Register. 

An  amendment  to  the  definition  of 
the  NVDC  in  §  67.3  has  been  included 
in  this  rule.  This  amendment  adds  a 
telephone  number  for  the  NVDC. 

An  amendment  to  §  67.13  has  been 
included  in  this  rule.  That  amendment 
merely  changes  the  address  of  the 
location  in  the  Coast  Guard  where 
material  incorporated  by  reference  in 
part  67  may  be  inspected. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  E)epartment  of  Transportation  (DOT) 
(44  PR  11040,  February  26, 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  regulation  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  The  Coast  Guard 
anticipates  that  optional  filing  by 
facsimile  will  be  used  only  in  a  limited 
number  of  cases.  For  example,  when 
additional  financing  is  being  negotiated; 
when  an  assignment  or  assumption  of 
an  existing  mortgage  is  pending;  when 
financing  at  favorable  rates  is  time 
critical;  or  when  a  vessel  owner  desires 
to  meet  a  specific  sailing  date  and  filing 
an  instrument  is  critical  to  that  date,  are 
situations  when  filing  by  facsimile 
could  be  advantageous.  Nevertheless, 
submission  by  facsimile  is  an  optional 
method  of  presenting  instruments  for 
filing.  A  party  may  always  use  regular 
mail  or  personal  delivery  if  desired. 
Therefore,  any  additional  costs  to  the 
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public  associated  with  this  regulation 
would  be  due  to  an  election  to  use  the 
optional  method. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  regulation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  may  include 
(1)  small  businesses  and  not-for-profit 
organizations  that  are  independenUy 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

As  explained  earlier  in  this  preamble, 
this  regulation  merely  adds  an  optional 
method  of  submitting  certain  forms  and 
instruments  to  the  Coast  Guard  for  filing 
and  recording.  Since  filii^  by  focsimile 
is  optional,  any  addition^  costs  borne 
by  any  users  would  be  at  their  election. 
Current  methods  of  submitting 
instruments  for  filing,  at  no  increase  in 
costs,  remain  available.  In  addition,  it  is 
anticipated  that  the  option  of  filing  by 
facsimile  would  be  used  only  in  limited 
situations  where  time  is  of  the  essence. 
Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  regulation  contains  no 
coUection-of-information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.).  This  regulation 
merely  describes  an  additional  method 
which  may  be  used  as  an  option  to 
submit  vessel  documentation  related 
instruments  to  the  Coast  Guard  for  filing 
and  recording. 

Federalism 

The  Coast  Guard  has  analyzed  this 
regiUation  imder  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  it  does 
not  have  sufficient  federalism 
impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  imder  paragraph 
2.B.2  of  Commandant  Instruction 
M16475.1B,  it  is  categorically  excluded 
from  further  environmental 
documentation.  This  regulation  has 
been  determined  to  be  categorically 
excluded  because  the  changes  made  are 
administrative  and  procedural  in  natiue, 
relate  solely  to  the  documentation  of 


vessels,  and  clearly  have  no 
environmental  impact.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Sub|ects  in  46  CFR  Part  67 

Fees,  Incorporation  by  reference. 
Vessels. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  part  67  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  14  U.S.C.  664;  31  U.S.C  9701; 
42  U.S.C.  9118: 46  U.S.C  2103,  2107.  2110; 
46  U.S.C  app.  841a.  876;  49  CFR  1.46. 

§67.3    [Amended] 

2.  In  §  67.3,  the  definition  of 
"National  Vessel  Documentation 
Center"  is  amended  by  adding  at  the 
end  the  words  "Telephone:  (800)  799- 
VDOC  (8362)". 

S  67.13    [Amended] 

3.  In  §  67.13,  paragraph  (a)  is 
amended  by  removing  the  words 
"Merchant  Vessel  Inspection  and 
Documentation  Division,  2100  Second 
Street  SW..  Washington,  DC  20593- 
0001"  and  adding  in  their  place  the 
words  "National  Vessel  Documentation 
Center,  2039  Stonewall  Jackson  Drive, 
Falling  Waters,  WV  25419". 

4.  Section  67.219  is  added  to  read  as 
follows: 

1 67.21 9    Optional  filing  of  instruments  by 
facsimile. 

(a)  Any  instrument  identified  as 
eligible  for  filing  and  recording  under 

§  67.200  may  be  submitted  by  facsimile 
for  filing  to  the  National  Vessel 
Documentation  Center  at  (304)  271- 
2400.  If  the  instrument  submitted  by 
facsimile  for  filing  pertains  to  a  vessel 
that  is  not  a  currently  documented 
vessel,  a  properly  completed 
Application  for  Initial  Issue,  Exchange, 
or  Replacement  Certificate  of 
Dociunentation;  or  Redocumentation 
(form  CG-1258);  or  a  letter  application 
for  deletion  from  documentation  must 
already  be  on  file  with  the  National 
Vessel  Documentation  Center  or  must  be 
submitted  by  facsimile  with  the 
instrument  being  submitted  by  facsimile 
for  filing. 

(b)  Within  10  days  of  submission  by 
facsimile  for  filing,  the  original  and  one 
copy  of  any  instrument  submitted  by 
facsimile  for  filing  must  be  received  by 
the  National  Vessel  Documentation 
Center.  If  not  already  on  file,  the 
original  of  any  application  required  by 
paragraph  (a)  of  this  section  must  also 


be  received  by  the  National  Vessel 
Documentation  Center  within  10  days  of 
submission  of  the  instrument  by 
facsimile  for  filing. 

(c)  Upon  receipt  of  the  original 
instrument  and  copy  in  accordance  with 
paragraph  (b)  of  this  section,  the 
instrument  may  be  recorded  provided  it 
complies  with  the  requirements  of  this 
part. 

(d)  All  instruments  submitted  by 
facsimile  for  filing  must  be  clearly 
legible,  be  submitted  from  B'/z-inch  by 
11 -inch  paper  in  not  less  than  10-point 
type  size,  and  be  accompanied  by  a 
cover  sheet. 

(e)  The  facsimile  cover  sheet  required 
by  paragraph  (d)  of  this  section  should 
indicate: 

(1)  The  name,  address,  telephone 
number,  and  facsimile  telephone 
number  of  the  person  submitting  the 
instrument  by  facsimile; 

(2)  The  number  of  pages  submitted  by 
facsimile;  and 

(3)  The  name  of  the  vessel,  official 
number  or  hull  identification  number  of 
the  vessel,  and  the  name(s)  of  the 
owner(s)  of  the  vessel  to  which  the 
instrument  relates. 

(f)  The  filing  of  any  instrument 
submitted  by  facsimile  is  terminated 
and  the  instrument  will  be  returned  to 
the  submitter  if: 

(1)  The  instrument  is  subject  to 
termination  for  any  cause  vmder 
§  67.217(a); 

(2)  The  original  instrumoit  and  copy 
required  to  be  submitted  in  accordance 
with  paragraph  (b)  of  this  section  is  not 
received  v^thin  the  10-day  period;  or 

(3)  There  is  any  alteration  between  the 
instrument  submitted  by  facsimile  for 
filing  and  the  original  instrument  and 
copy  received  in  accordance  with 
paragraph  (b)  of  this  section. 

(g)  When  the  filing  of  an  instrument 
submitted  by  facsimile  is  terminated  for 
an  alteration  in  accordance  with 
paragraph  (f)(3)  of  this  section,  the 
original  instrument  and  copy  received 
in  accordance  with  paragraph  (b)  of  this 
section  will  be  deemed  to  be  an  original 
filing  under  this  subpart  subject  to 
termination.  The  procedures  for  written 
notification  of  the  termination  of  the 
filing  and  for  the  disposition  of 
instruments  described  in  paragraphs  (b) 
and  (c)  of  §  67.217  will  apply. 

5.  In  §  67.500.  paragraph  (a)  is  revised 
to  read  as  follows: 

$67,500    Applicability. 

(a)  This  subpart  specifies 
documentation  services  provided  for 
vessels  for  which  fees  are  appUcable.  No 
documentation  service  for  which  a  fee  is 
appUcable  will  be  performed  until  the 
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appropriate  fee  has  been  paid.  Fees  are 
contained  in  Table  67.550. 


6.  Section  67.540  is  added  to  read  as 
follows: 


§67.540    Facsimlte  handling  fee. 

A  handling  fee  is  charged  for 
processing  an  instnunent  submitted  by 
facsimile  for  filing  in  accordance  with 
subpart  O  of  this  part. 

7.  In  §  67.550,  Table  67.550  is 
amended  by  adding  "Facsimile 
submission  handling"  as  an  entry 


following  the  entry  "Notice  of  claim  of 
lien  and  related  instruments"  under  the 
category  "Filing  and  recording:"  to  read 
as  follows: 

$67,550    Fee  table. 


Table  67.550.— Fees 

Activity 

Reference 

-     Fee 

*                                             • 

Facsimile  submission  handling 

.•                                                          • 

* 

• 
Subpart  0 

* 

>200 

•                             • 

•                                                          • 

• 

• 

• 

^  Per  page. 


Dated:  July  27, 1995. 
I  J).  Card, 

Rear  Admiral,  U.S.  Coast  Guard.  Qiief,  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

(PR  Doc.  9&-19345  Filed  8  4  05;  8:45  am] 
■LUNG  COOE  4010-14-P    ^ 


Monday 
August  7,  1995 


Part  IV 


The  President 


Executive  Order  12968— Access  to 
Classified  information 

Presidential  Determination  No.  95--32  of 
July  28,  1995 

Presidential  Determination  No.  95--33  of 
July  31,  1995 


40245 


Federal  Register 

VoL  60.  No.  151 
Monday,  August  7,  1995 


Presidential  Documents 


TiUe  S— 

The  President 


JMI 


Executive  Order  12968  of  August  2,  1995 
Access  to  Classified  Informatioii 


The  national  interest  requires  that  certain  information  be  maintained  in 
confidence  through  a  system  of  classification  in  order  to  protect  our  citizens, 
our  democratic  institutions,  and  our  participation  within  the  community 
of  nations.  The  unauthorized  disclosure  of  information  classified  in  the 
national  interest  can  cause  irreparable  damage  to  the  national  security  and 
loss  of  human  life. 

Seciirity  policies  designed  to  protect  classified  information  must  ensure 
consistent,  cost  effective,  and  efficient  protection  of  our  Nation's  classified 
information,  while  providing  fair  and  equitable  treatment  to  those  Americans 
upon  whom  we  rely  to  guard  our  national  security. 

This  order  establishes  a  uniform  Federal  personnel  security  program  for 
employees  who  will  be  considered  for  initial  or  continued  access  to  classified 
information. 

NOW,  THEREFORE,  by  the  authority  vested  in  me  as  President  by  the 
Constitution  and  the  laws  of  the  United  States  of  America,  it  is  hereby 
ordered  as  follows: 

PART  1— DEFINITIONS,  ACCESS  TO  CLASSIFIED  INFORMATION,  FI- 
NANCIAL DISCLOSURE,  AND  OTHER  ITEMS 

Section  1.1.  Definitions.  For  the  purposes  of  this  order:  (a)  "Agency"  means 
any  "Executive  agency,"  as  defined  in  5  U.S.C.  105,  the  "military  depart- 
ments," as  defined  in  5  U.S.C.  102,  and  any  other  entity  within  the  executive 
branch  that  comes  into  the  possession  of  classified  information,  including 
the  Defense  Intelligence  Agency,  National  Security  Agency,  and  the  National 
Reconnaissance  Office. 

(b)  "Applicant"  means  a  person  other  than  an  employee  who  has  receive^ 
an  authorized  conditional  offer  of  employment  for  a  position  that  requires 
access  to  classified  information. 

(c)  "Authorized  investigative  agency"  means  an  agency  authorized  by 
law  or  regulation  to  conduct  a  counterintelligence  investigation  or  investiga- 
tion of  persons  who  are  proposed  for  access  to  classified  information  to 
ascertain  whether  such  persons  satisfy  the  criteria  for  obtaining  and  retaining 
access  to  such  information. 

(d)  "Classified  information"  means  information  that  has  been  determined 
pursuant  to  Executive  Order  No.  12958,  or  any  successor  order,  Executive 
Order  No.  12951,  or  any  successor  order,  or  the  Atomic  Energy  Act  of 
1954  (42  U.S.C.  2011],  to  require  protection  against  unauthorized  disclosure. 

(e)  "Employee"  means  a  person,  other  than  the  President  and  Vice  Presi- 
dent, employed  by,  detailed  or  assigned  to,  an  agency,  including  members 
of  the  Armed  Forces;  an  expert  or  consultant  to  an  agency;  an  industrial 
or  commercial  contractor,  licensee,  certificate  holder,  or  grantee  of  an  agency, 
including  all  subcontractors;  a  personal  services  contractor;  or  any  other 
category  of  person  who  acts  for  or  on  behalf  of  an  agency  as  determined 
by  the  appropriate  agency  head. 

(f)  "Foreign  power"  and  "agent  of  a  foreign  power"  have  the  meaning 
provided  in  50  U.5.C.  1801. 
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(g)  "Need  for  access"  means  a  detenninatiou  that  an  employee  requires 
access  to  a  particular  level  of  classified  information  in  order  to  perform 
or  assist  in  a  lawful  and  authorized  governmental  function. 

(h)  "Need-to-know"  means  a  determination  made  by  an  authorized  holder 
of  classified  information  that  a  prospective  recipient  requires  access  to  spe- 
cific classified  information  in  order  to  perform  or  assist  in  a  lawful  and 
authorized  governmental  function. 

(i)  "Overseas  Security  Policy  Board"  means  the  Board  established  by  the 
President  to  consider,  develop,  coordinate  and  promote  policies,  standards 
and  agreements  on  overseas  security  operations,  programs  and  projects  that 
affect  all  United  States  Govermnent  agencies  under  the  authority  of  a  Chief 
of  Mission. 

(j)  "Security  Policy  Board"  means  the  Board  established  by  the  President 
to  consider,  coordinate,  and  recommend  policy  directives  for  U.S.  security 
policies,  procedures,  and  practices. 

(k)  "Special  access  program"  has  the  meaning  provided  in  section  4.1 
of  Executive  Order  No.  12958,  or  any  successor  order. 

Sec.  1.2.  Access  to  Classified  Information,  (a)  No  employee  shall  be  granted 
access  to  classified  information  unless  that  employee  has  been  determined 
to  be  eligible  in  accordance  with  this  order  and  to  possess  a  need-to-know. 

(b)  Agency  heads  shall  be  responsible  for  establishing  and  maintaining 
an  effective  program  to  ensure  that  access  to  classified  information  by  each 
employee  is  clearly  consistent  with  the  interests  of  the  national  security. 

(c)  Employees  shall  not  be  granted  access  to  classified  information  unless 
they: 

(1)  have  been  determined  to  be  eligible  for  access  under  section  3.1  of 
this  order  by  agency  heads  or  designated  officials  based  upon  a  favorable 
adjudication  of  an  appropriate  investigation  of  the  employee's  background; 

(2)  have  a  demonstrated  need-to-know;  and 

(3)  have  signed  an  approved  nondisclosure  agreement. 

(d)  All  employees  shall  be  subject  to  investigation  by  an  appropriate 
government  authority  prior  to  being  granted  access  to  classified  information 
and  at  any  time  during  the  period  of  access  to  ascertain  whether  they 
continue  to  meet  the  requirements  for  access. 

(e)(1)  All  employees  granted  access  to  classified  information  shall  be  re- 
•  quired  as  a  condition  of  such  access  to  provide  to  the  employing  agency 

written  consent  permitting  access  by  an  authorized  investigative  agency, 
for  such  time  as  access  to  classified  information  is  maintained  and  for 
a  period  of  3  years  thereafter,  to: 

(A)  relevant  financial  records  that  are  maintained  by  a  financial  institution 
as  defined  in  31  U.S.C.  5312(a)  or  by  a. holding  company  as  defined  in 
section  1101(6)  of  the  Right  to  Financial  Privacy  Act  of  1978  (12  U.S.C. 
3401); 

(B)  consumer  reports  pertaining  to  the  employee  under  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a);  and 

(C)  records  maintained  by  commercial  entities  within  the  United  States 
pertaining  to  any  travel  by  the  employee  outside  the  United  States. 

(2)  Information  may  be  requested  pursuant  to  employee  consent  under 
this  section  where: 

(A)  there  are  reasonable  grounds  to  believe,  based  on  credible  information, 
that  the  employee  or  former  employee  is,  or  may  be,  disclosing  classified 
information  in  an  unauthorized  manner  to  a  foreign  power  or  agent  of 
a  foreign  power; 

(B)  information  the  employing  agency  deems  credible  indicates  the  em- 
ployee or  former  employee  has  incurred  excessive  indebtedness  or  has  ac- 
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quired  a  level  of  affluence  that  cannot  be  explained  by  other  information; 
or 

(C)  circimistances  indicate  the  employee  or  former  employee  had  the 
capability  and  opportunity  to  disclose  classified  information  that  is  known 
to  have  been  lost  or  compromised  to  a  foreign  power  or  an  agent  of  a 
foreign  power. 

(3)  Nothing  in  this  section  shall  be  construed  to  affect  the  authority 
of  an  investigating  agency  to  obtain  information  pursuant  to  the  Right  to 
Financial  Privacy  Act,  the  Fair  Credit  Reporting  Act  or  any  other  applicable 
law. 

Sec.  1.3.  Financial  Disclosure,  (a)  Not  later  than  180  days  after  the  effective 
date  of  this  order,  the  head  of  each  agency  that  originates,  handles,  transmits, 
or  possesses  classified  information  shall  designate  each  employee,  by  position 
or  category  where  possible,  who  has  a  regular  need  for  access  to  classified 
information  that,,  in  the  discretion  of  the  agency  head,  would  reveal: 

(1)  the  identity  of  covert  agents  as  defined  in  the  Intelligence  Identities 
Protection  Act  of  1982  (50  U.S.C.  421); 

(2)  technical  or  specialized  national  intelligence  collection  and  processing 
systems  that,  if  disclosed  in  an  unauthorized  manner,  would  substantially 
negate  or  impair  the  effectiven^s  of  the  system; 

(3)  the  details  of: 

(A)  the  nature,  contents,  algorithm,  preparation,  or  use  of  any  code,  cipher, 
or  cryptographic  system  or; 

(B)  the  design,  construction,  functioning,  maintenance,  or  repair  of  any 
cryptographic  equipment;  but  not  including  information  concerning  the  use 
of  cryptographic  equipment  and  services; 

(4)  particularly  sensitive  special  access  programs,  the  disclosure  of  which 
would  substantially  negate  or  impair  the  effectiveness  of  the  information 
or  activity  involved;  or 

(5)  especially  sensitive  nuclear  weapons  design  information  (but  only  for 
those  positions  that  have  been  certified  as  being  of  a  high  degree  of  impor- 
tance or  sensitivity,  as  descril^d  in  section  145(f)  of  the  Atomic  Energy 
Act  of  1954,  as  amended). 

(b)  An  employee  may  not  be  granted  access,  or  hold  a  position  designated 
as  requiring  access,  to  information  described  in  subsection  (a)  unless,  as 
a  condition  of  access  to  such  information,  the  employee: 

(1)  files  with  the  head  of  the  agency  a  financial  disclosure  report,  including 
information  with  respect  to  the  spouse  and  dependent  children  of  the  em- 
ployee, as  part  of  all  background  investigations  or  reinvestigations; 

(2)  is  subject  to  annual  financial  disclosure  requirements,  if  selected  by 
the  agency  head;  and 

(3)  files  relevant  information  concerning  foreign  travel,  as  determined 
by  the  Security  Policy  Board. 

(c)  Not  later  than  180  days  after  the  effective  date  of  this  order,  the 
Security  Policy  Board  shall  develop  procedures  for  the  implementation  of 
this  section,  including  a  standard  financial  disclosure  form  for  use  by  employ- 
ees under  subsection  (b)  of  this  section,  and  agency  heads  shall  identify 
certain  employees,  by  position  or  category,  who  are  subject  to  annual  finan- 
cial disclosure. 

Sec.  1.4.  Use  of  Automated  Financial  Record  Data  Bases.  As  part  of  all 
investigations  and  reinvestigations  described  in  section  1.2(d)  of  this  order, 
agencies  may  request  the  Department  of  the  Treasury,  under  terms  and 
conditions  prescribed  by  the  Secretary  of  the  Treasury,  to  search  automated 
data  bases  consisting  of  reports  of  currency  transactions  by  financial  institu- 
tions, international  transportation  of  currency  or  monetary  instruments,  for- 
eign bank  and  financial  accounts,  transactions  under  $10,000  that  are  reported 
as  possible  money  laundering  violations,  and  records  of  foreign  travel. 
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Sec.  1.5.  Employee  Education  and  Assistance.  The  head  of  each  agency 
that  grants  access  to  classified  information  shall  establish  a  program  for 
employees  with  access  to  classified  information  to:  (a)  educate  employees 
about  individual  responsibilities  imder  this  order,  and 

(b)  inform  employees  about  guidance  and  assistance  available  concerning 
issues  that  may  affect  their  eligibility  for  access  to  classified  information, 
including  sources  of  assistance  for  employees  who  have  questions  or  concerns 
about  financial  matters,  mental  health,  or  substance  abuse. 

PART  2— ACCESS  EUGIBHITY  POUCY  AND  PROCEDURE 

Sec.  2.1.  Eligibility  Determinations,  [a)  Determinations  of  eligibility  for  access 
to  classified  information  shall  be  based  on  criteria  established  under  this 
order.  Such  determinations  are  separate  from  suitability  determinations  with 
respect  to  the  hiring  or  retention  of  persons  for  employment  by  the  govern- 
ment or  any  other  personnel  actions. 

(b)  The  nimiber  of  employees  that  each  agency  determines  are  eligible 
for  access  to  classified  information  shall  be  kept  to  the  minimum  required 
for  the  conduct  of  agency  functions. 

(1)  Eligibility  for  access  to  classified  information  shall  not  be  requested 
or  granted  solely  to  permit  entry  to,  or  ease  of  movement  within,  controlled 
areas  when  the  employee  has  no  need  for  access  and  access  to  classified 
information  may  reasonably  be  prevented.  Where  circumstances  indicate 
employees  may  be  inadvertently  exposed  to  classified  information  in  the 
course  of  their  duties,  agencies  are  authorized  to  grant  or  deny,  in  their 
discretion,  facility  access  approvals  to  such  employees  b£ised  on  an  appro- 
priate level  of  investigation  as  determined  by  each  agency. 

"^  (2)  Except  in  agencies  where  eligibility  for  access  is  a  mandatory  condition 

of  employment,  eligibility  for  access  to  classified  information  shall  only 
be  requested  or  granted  based  on  a  demonstrated,  foreseeable  need  for  access. 
Requesting  or  approving  eligibility  in  excess  of  actual  requirements  is  prohib- 
ited. 

(3)  Eligibility  for  access  to  classified  information  may  be  granted  where 
there  is  a  temporary  need  for  access,  such  as  one-time  participation  in 
a  classified  project,  provided  the  investigative  standards  established  under 
this  order  have  been  satisfied.  In  such  cases,  a  fixed  date  or  event  for 
expiration  shall  be  identified  and  access  to  classified  information  shall  be 
limited  to  information  related  to  the  particular  project  or  assignment. 

(4)  Access  to  classified  information  shall  be  terminated  when  an  employee 
no  longer  has  a  need  for  access. 

Sec.  2.2.  Level  of  Access  Approval,  (a)  The  level  at  which  an  access  approval 
is  granted  for  an  employee  shall  be  limited,  and  relate  directly,  to  the 
level  of  classified  information  for  which  there  is  a  need  for  access.  Eligibility 
for  access  to  a  higher  level  of  classified  information  includes  eligibility 
for  access  to  information  classified  at  a  lower  level. 

(b)  Access  to  classified  information  relating  to  a  special  access  program 
shall  be  granted  in  accordance  with  procedures  established  by  the  head 
of  the  agency  that  created  the  program  or,  for  programs  pertaining  to  intel- 
ligence activities  (including  special  activities  but  not  including  military  oper- 
ational, strategic,  and  tactical  programs)  or  intelligence  sources  and  methods, 
by  the  Director  of  Central  Intelligence.  To  the  extent  possible  and  consistent 
with  the  national  security  interests  of  the  United  States,  such  procedures 
shall  be  consistent  with  the  standards  and  procgfiures  established  by  and 
under  this  order. 

Sec.  2.3  Temporary  Access  to  Higher  Levels,  (a)  An  employee  who  has 
been  determined  to  be  eligible  for  access  to  classified  information  based 
on  favorable  adjudication  of  a  completed  investigation  may  be  granted  tem- 
porary access  to  a  higher  level  where  security  personnel  authorized  by 
the  agency  head  to  make  access  eligibility  determinations  find  that  such 
access: 
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(1)  is  necessary  to  meet  operational  or  contractual  exigencies  not  expected 
to  be  of  a  recurring  nature; 

(2)  will  not  exceed  180  days;  and 

(3)  is  limited  to  specific,  identifiable  information  that  is  made  the  subject 
of  a  written  access  record. 

(b)  Where  the  access  granted  under  subsection  (a)  of  this  section  involves 
another  agency's  classified  information,  that  agency  must  concur  before  ac- 
cess to  its  information  is  granted. 

Sec.  2.4.  Reciprocal  Acceptance  of  Access  Eligibility  Determinations,  (a) 
Except  when  an  agency  has  substantial  information  indicating  that  an  em- 
ployee may  not  satisfy  the  standards  in  section  3.1  of  this  order,  background 
investi-gations  and  eligibility  determinations  conducted  under  this  order 
shall  be  mutually  and  reciprocally  accepted  by  all  agencies. 

(b)  Except  where  there  is  substantial  information  indicating  that  the  em- 
ployee may  not  satisfy  the  standards  in  section  3.1  of  this  order,  an  employee 
with  existing  access  to  a  special  access  program  shall  not  be  denied  eligibility 
for  access  to  another  special  access  program  at  the  same  sensitivity  level 
as  determined  personally  by  the  agency  head  or  deputy  agency  head,  or 
have  an  existing  access  eligibility  readjudicated,  so  long  as  the  employee 
has  a  need  for  access  to  the  information  involved. 

(c)  This  section  shall  not  preclude  agency  heads  from  establishing  addi- 
tional, but  not  duplicative,  investigative  or  adjudicative  procedures  for  a 
special  access  program  or  for  candidates  for  detail  or  assignment  to  their 
agencies,  where  such  procedures  are  required  in  exceptional  circumstances 
to  protect  the  national  security. 

(d)  Where  temporary  eligibility  for  access  is  granted  under  sections  2.3 
or  3.3  of  this  order  or  where  the  determination  of  eligibility  for  access 
is  conditional,  the  fact  of  such  temporary  or  conditional  access  shall  be 
conveyed  to  any  other  agency  that  considers  affording  the  employee  access 
to  its  information. 

Sec.  2.5.  Specific  Access  Requirement,  (a)  Employees  who  have  been  deter- 
mined to  be  eligible  for  access  to  classified  information  shall  be  given 
access  to  classified  information  only  where  there  is  a  need-to-know  that 
information. 

(b)  It  is  the  responsibility  of  employees  who  are  authorized  holders  of 
classified  information  to  verify  that  a  prospective  recipient's  eligibility  for 
access  has  been  granted  by  an  authorized  agency  official  and  to  ensure 
that  a  need-to-know  exists  prior  to  allowing  such  access,  and  to  challenge 
requests  for  access  that  do  not  appear  well-founded. 

Sec.  2.6.  Access  by  Non-United  States  Citizens,  (a)  Where  there  are  compel- 
ling reasons  in  furtherance  of  an  agency  mission,  immigrant  alien  and  foreign 
national  employees  who  possess  a  special  expertise  may,  in  the  discretion 
of  the  agency,  be  granted  limited  access  to  classified  information  only  for 
specific  programs,  projects,  contracts,  licenses,  certificates,  or  grants  for 
which  there  is  a  need  for  access.  Such  individuals  shall  not  be  eligible 
for  access  to  arty  greater  level  of  classified  information  than  the  United 
States  Govem-ment  has  determined  may  be  releasable  to  the  coimtry  of 
which  the  subject  is  currently  a  citizen,  and  such  limited  access  may  be 
approved  only  if  the  prior  10  years  of  the  subject's  life  can  be  appropriately 
investigated.  If  there  are  any  doubts  concerning  gr£mting  access,  additional 
lawful  investigative  procedures  shall  be  fully  pursued. 

(b)  Exceptions  to  these  requirements  may  be  permitted  only  by  the  agency 
head  or  the  senior  agency  official  designated  under  section  6.1  of  this 
order  to  further  substantial  national  security  interests. 

PART  3— ACCESS  EUGIBILITY  STANDARDS 

Sec.  3.1.  Standards,  (a)  No  employee  shall  be  deemed  to  be  eligible  for 
access  to  classified  information  merely  by  reason  of  Federal  service  or  con- 
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tracting,  licensee,  certificate  holder,  or  grantee  status,  or  as  a  matter  of 
right  or  privilege,  or  as  a  result  of  any  particular  title,  rank,  position,  or 
affiliation. 

(b)  Except  as  provided  in  sections  2.6  and  3.3  of  this  order,  eligibility 
for  access  to  classified  information  shall  be  granted  only  to  employees  who 
are  United  States  citizens  for  whom  an  appropriate  investigation  has  bet., 
completed  and  whose  personal  and  professional  history  affirmatively  indi- 
cates loyalty  to  the  United  States,  strength  of  character,  trustworthiness, 
honesty,  reliability,  discretion,  and  sound  judgment,  as  well  as  freedom 
from  conflicting  allegiances  and  potential  for  coercion,  and  willingness  and 
ability  to  abide  by  regulations  governing  the  use,  handling,  and  protection 
of  classified  information.  A  determination  of  eligibility  for  access  to  such 
information  is  a  discretionary  security  decision  based  on  judgments  by  appro- 
priately trained  adjudicative  personnel.  Eligibility  shall  be  granted  only  where 
facts  and  circumstances  indicate  access  to  classified  information  is  clearly 
consistent  with  the  national  security  interests  of  the  United  States,  and 
any  doubt  shall  be  resolved  in  favor  of  the  national  security. 

(c)  The  United  States  Government  does  not  discriminate  on  the  basis 
of  race,  color,  religion,  sex,  national  origin,  disability,  or  sexual  orientation 
in  granting  access  to  classified  information. 

(d)  In  determining  eligibility  for  access  under  this  order,  agencies  may 
investigate  and  consider  any  matter  that  relates  to  the  determination  of 
whether  access  is  clearly  consistent  with  the  interests  of  national  security. 
No  inference  concerning  the  standards  in  this  section  may  be  raised  solely 

J  on  the  basis  of  the  sexual  orientation  of  the  employee. 

(e)  No  negative  inference  concerning  the  standards  in  this  section  may 
be  raised  solely  on  the  basis  of  mental  health  coimseling.  Such  counseling 
can  be  a  positive  factor  in  eligibility  determinations.  However,  mental  health 
counseling,  where  relevant  to  the  adjudication  of  access  to  classified  informa- 
tion, may  justify  further  inquiry  to  determine  whether  the  standards  of 
subsection  (b)  of  this  section  are  satisfied,  and  mental  health  may  be  consid- 
ered where  it  directly  relates  to  those  standards. 

(f)  Not  later  than  180  days  after  the  effective  date  of  this  order,  the 
Security  Policy  Board  shall  develop  a  common  set  of  adjudicative  guidelines 
for  determining  eligibility  for  access  to  classified  information,  including 
access  to  special  access  programs. 

Sec.  3.2.  Basis  for  Eligibility  Approval,  (a)  Eligibility  determinations  for 
access  to  classified  information  shall  be  based  on  information  concerning 
the  applicant  or  employee  that  is  acquired  through  the  investigation  con- 
ducted pursuant  to  this  order  or  otherwise  available  to  security  officials 
and  shall  be  made  part  of  the  applicant's  or  employee's  security  record. 
Applicants  or  employees  shall  be  required  to  provide  relevant  information 
pertaining  to  their  background  and  character  for  use  in  investigating  and 
adjudicating  their  eligibility  for  access. 

(b)  Not  later  than  180  days  after  the  effective  date  of  this  order,  the 
Security  Policy  Board  shall  develop  a  common  set  of  investigative  standards 
for  background  investigations  for  access  to  classified  information.  These 
standards  may  vary  for  the  various  levels  of  access. 

(c)  Nothing  in  this  order  shall  prohibit  an  agency  from  utilizing  any 
lawful  investigative  procedure  in  addition  to  the  investigative  requirements 
set  forth  in  this  order  and  its  implementing  regulations  to  resolve  issues 
that  may  arise  during  the  course  of  a  background  investigation  or 
reinvestigation. 

Sec.  3.3.  Special  Circumstances,  (a)  In  exceptional  circumstances  where 
official  functions  must  be  performed  prior  to  the  completion  of  the  investiga- 
tive and  adjudication  process,  temporary  eligibility  for  access  to  classified 
information  may  be  granted  to  an  employee  while  the  initial  investigation 
is  underway.  When  such  eligibility  is  granted,  the  initial  investigation  shall 
be  expedited. 
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(1)  Temporary  eligibility  for  access  under  this  section  shall  include  a 
justification,  and  the  employee  must  be  notified  in  writing  that  further 
access  is  expressly  conditioned  on  the  favorable  completion  of  the  investiga- 
tion and  issuance  of  an  access  eligibility  approval.  Access  will  be  imme- 
diately terminated,  along  with  any  assignment  requiring  an  access  eligibility 
approval,  if  such  approval  is  not  granted. 

(2)  Temporary  eligibility  for  access  may  be  granted  only  by  security  person- 
nel authorized  by  the  agency  head  to  make  access  eligibility  determinations 
and  shall  be  based  on  minimum  investigative  standards  developed  by  the 
Security  Policy  Board  not  later  than  180  days  after  the  effective  date  of 
this  order. 

(3)  Temporary  eligibility  for  access  may  be  granted  only  to  particular, 
identified  categories  of  classified  information  necessary  to  perform  the  lawful 
and  authorized  functions  that  are  the  basis  for  the  granting  of  temporary 
access. 

(b)  Nothing  in  subsection  (a)  shall  be  construed  as  altering  the  authority 
of  an  agency  head  to  waive  requirements  for  granting  access  to  classified 
information  pursuant  to  statutory  authority. 

(c)  Where  access  has  been  terminated  under  section  2.1(b)(4)  of  this  order 
and  a  new  need  for  access  arises,  access  eligibility  up  to  the  same  level 
shall  be  reapproved  without  further  investigation  as  to  employees  who  were 
determined  to  be  eligible  based  on  a  favorable  adjudication  of  an  investigation 
completed  within  the  prior  5  years,  provided  they  have  remained  employed 
by  the  same  employer  during  the  period  in  question,  the  employee  certifies 
in  writing  that  there  has  been  no  change  in  the  relevant  information  provided 
by  the  employee  for  the  last  background  investigation,  and  there  is  no 
information  that  would  tend  to  indicate  the  employee  may  no  longer  satisfy 
the  standards  established  by  this  order  for  access  to  classified  information. 

(d)  Access  eligibility  shall  be  reapproved  for  individuals  who  were  deter- 
mined to  be  eligible  based  on  a  favorable  adjudication  of  an  investigation 
completed  within  the  prior  5  years  and  who  have  been  retired  or  otherwise 
separated  from  United  States  Government  employment  for  not  more  than 
2  years;  provided  there  is  no  indication  the  individual  may  no  longer  satisfy, 
the  standards  of  this  order,  the  individual  certifies  in  writing  that  there 
has  been  no  change  in  the  relevant  information  provided  by  the  individual 
for  the  last  background  investigation,  and  an  appropriate  record  check  reveals 
no  unfavorable  information. 

Sec.  3.4.  Reinvestigation  Requirements,  (a)  Because  circumstances  and  charac- 
teristics may  change  dramatically  over  time  and  thereby  alter  the  eligibility 
of  employees  for  continued  access  to  classified  information,  reinvestigations 
shall  be  conducted  with  the  same  priority  and  care  as  initial  investigations. 

(b)  Employees  who  are  eligible  for  access  to  classified  information  shall 
be  the  subject  of  periodic  reinvestigations  and  may  also  be  reinvestigated 
if,  at  any  time,  there  is  reason  to  believe  that  they  may  no  longer  meet 
the  standards  for  access  established  in  this  order. 

(c)  Not  later  than  180  days  after  the  effective  date  of  this  order,  the 
Security  Policy  Board  shall  develop  a  common  set  of  reinvestigative  stand- 
ards, including  the  fr^uency  of  reinvestigations. 

PART  4— INVESTIGATIONS  FOR  FOREIGN  GOVERNMENTS 

Sec.  4.  Authority.  Agencies  that  conduct  background  investigations,  including 
the  Federal  Bureau  of  Investigation  and  the  Department  of  State,  are  author- 
ized to  conduct  personnel  security  investigations  in  the  United  States  when 
requested  by  a  foreign  government  as  part  of  its  own  personnel  security 
program  and  with  the  consent  of  the  individual. 
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PART  5— REVIEW  OF  ACCESS  DETERMINATIONS 

Sec.  5.1.  Determinations  of  Need  for  Access.  A  determination  under  section 
2.1(b)(4)  of  this  order  that  an  employee  does  not  have,  or  no  longer  has, 
a  need  for  access  is  a  discretionary  determination  and  shall  be  conclusive. 

Sec.  5.2.  Review  Proceeding  for  Denials  or  Revocations  of  Eligibility  for 
Access,  (a)  Applicants  and  employees  who  are  determined  to  not  meet 
the  standards  for  access  to  classified  information  established  in  section 
3.1  of  this  order  shall  be: 

(1)  provided  as  comprehensive  and  detailed  a  written  explanation  of  the 
basis  for  that  conclusion  as  the  national  security  interests  of  the  United 

^,  States  and  other  applicable  law  permit;        * 

(2)  provided  within  30  days,  upon  request  and  to  the  extent  the  documents 
would  be  provided  if  requested  under  the  Freedom  of  Information  Act 
(5  U.S.C.  552)  or  the  Privacy  Act  (3  U.S.C.  552a),  as  applicable,  any  docu- 
ments, records,  and  reports  upon  which  a  denial  or  revocation  is  based; 

(3)  informed  of  their  right  to  be  represented  by  counsel  or  other  representa- 
tive at  their  own  expense;  to  request  any  documents,  records,  and  reports 
as  described  in  section  5.2(a)(2)  upon  which  a  denial  or  revocation  is  based; 
and  to  request  the  entire  investigative  file,  as  permitted  by  the  national 
security  and  other  applicable  law,  which,  if  requested,  shall  be  promptly 
provided  prior  to  the  time  set  for  a  written  reply; 

(4)  provided  a  reasonable  opportunity  to  reply  in  writing  to,  and  to  request 
a  review  of,  the  determination; 

(5)  provided  written  notice  of  and  reasons  for  the  results  of  the  review, 
the  identity  of  the  deciding  authority,  and  written  notice  of  the  right  to 
appeal; 

(6)  provided  an  opportunity  to  appeal  in  writing  to  a  high  level  panel, 
^pointed  by  the  agency  head,  which  shall  be  comprised  of  at  least  three 
members,  two  of  whom  shall  be  selected  from  outside  the  security,  field. 
Decisions  of  the  panel  shall  be  in  writing,  and  final  except  as  provided 
in  subsection  (b)  of  this  section;  and 

(7)  provided  an  opportunity  to  appear  personally  and  to  present  relevant 
documents,  materials,  and  information  at  some  point  in  the  process  before 
an  adjudicative  or  other  authority,  other  than  the  investigating  entity,  as 
determined  by  the  agency  head.  A  written  summary  or  recording  of  such 
appearance  shall  be  made  part  of  the  applicant's  or  employee's  security 
record,  unless  such  appearance  occurs  in  the  presence  of  the  appeals  panel 
described  in  subsection  (a)(6)  of  this  section. 

(b)  Nothing  in  this  section  shall  prohibit  an  agency  head  from  personally 
exercising  ^the  appeal  authority  in  subsection  (a)(6)  of  this  section  based 
upon  recommendations  from  an  appeals  panel.  In  such  case,  the  decision 
of  the  agency  head  shall  be  final. 

(c)  Agency  heads  shall  promulgate  regulations  to  implement  this  section 
and,  at  their  sole  discretion  and  as  resources  and  national  security  consider- 
ations permit,  may  provide  additional  review  proceedings  beyond  those 
required  by  subsection  (a)  of  this  section.  This  section  does  not  require 
additional  proceedings,  however,  and  creates  no  procedural  or  substantive 
rights. 

(d)  When  the  head  of  an  agency  or  principal  deputy  personally  certifies 
that  a  procedure  set  forth  in  this  section  cannot  be  made  available  in 

^-  a  particular  case  without  damaging  the  national  security  interests  of  the 

United  States  by  revealing  classified  information,  the  particular  procedure 
shall  not  be  made  available.  This  certification  shall  be  conclusive. 

(e)  This  section  shall  not  be  deemed  to  limit  or  affect  the  responsibility 
and  power  of  an  agency  head  pursuant  to  any  law  or  other  Executive 
order  to  deny  or  terminate  access  to  classified  information  in  the  interests 
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of  national  security.  The  power  and  responsibility  to  deny  or  terminate 
access  to  classified  information  pursuant  to  any  law  or  other  Executive 
order  may  be  exercised  only  where  the  agency  head  determines  that  the 
procedures  prescribed  in  subsection  (a)  of  this  section  cannot  be  invoked 
in  a  manner  that  is  consistent  with  national  security.  This  determination 
shall  be  conclusive. 

(f)(1)  This  section  shall  not  be  deemed  to  limit  or  affect  the  responsibility 
and  power  of  an  agency  head  to  make  determinations  of  suitability  for 
employment. 

(2)  Nothing  in  this  section  shall  require  that  an  agency  provide  the  proce- 
dures prescribed  in  subsection  (a)  of  this  section  to  an  applicant  where 
a  conditional  offer  of  employment  is  withdrawn  for  reasons  of  suitability 
or  any  other  reason  other  than  denial  of  eligibility  for  access  to  classified 
information. 

(3)  A  suitability  determination  shall  not  be  used  for  the  purpose  of  denying 
an  applicant  or  employee  the  review  proceedings  of  this  section  where 
there  has  been  a  denial  or  revocation  of  eligibility  for  access  to  classified 
information. 

PART  6— IMPLENfENTATION 

Sec.  6.1.  Agency  Implementing  Responsibilities.  Heads  of  agencies  that  grant 
employees  access  to  classified  information  shall:  (a)  designate  a  senior  agency 
official  to  direct  and  administer  the  agency's  personnel  security  program 
established  by  this  order.  All  such  programs  shall  include  active  oversight 
and  continuing  security  education  and  awareness  programs  to  ensure  effective 
implementation  of  this  order; 

(b)  cooperate,  under  the  guidance  of  the  Security  Policy  Board,  with 
other  agencies  to  achieve  practical,  consistent,  and  effective  adjudicative 
training  and  guidelines;  and 

,(c)  conduct  periodic  evaluations  of  the  agency's  implementation  and  ad- 
ministration of  this  order,  including  the  implementation  of  section  1.3(a) 
of  this  order.  Copies  of  each  report  shall  be  provided  to  the  Security  Policy 
Board. 

Sec.  6.2.  Employee  Responsibilities,  (a)  Employees  who  are  granted  eligibility 
for  access  to  classified  information  shall: 

(1)  protect  classified  information  in  their  custody  from  unauthorized  disclo- 
sure; 

(2)  report  all  contacts  with  persons,  including  foreign  nationals,  who  seek 
in  any  way  to  obtain  unauthorized  access  to  classified  information; 

(3)  report  all  violations  of  security  regulations  to  the  appropriate  security 
officials;  and 

(4)  comply  with  all  other  security  requirements  set  forth  in  this  order 
and  its  implementing  regulations. 

(b)  Employees  are  encouraged  and  expected  to  report  any  information 
that  raises  doubts  as  to  whether  another  employee's  continued  eligibility 
for  access  to  classified  information  is  clearly  consistent  with  the  national 
security. 

Sec.  6.3.  Security  Policy  Board  Responsibilities  and  Implementation,  (a) 
With  respect  to  actions  taken  by  the  Security  Policy  Board  pursuant  to 
sections  1.3(c),  3.1(f),  3.2(b),  3.3(a)(2),  and  3.4(c)  of  this  order,  the  Security 
Policy  Board  shall  make  recommendations  to  the  President  through  the 
Assistant  to  the  President  for  National  Security  Affairs  for  implementation, 
(b)  Any  guidelines,  standards,  or  procedures  developed  by  the  Security 
Policy  Board  pursuant  to  this  order  shall  be  consistent  with  those  guidelines 
issued  by  the  Federal  Bureau  of  Investigation  in  March  1994  on  Background 
Investigations  Policy/Guidelines  Regarding  Sexual  Orientation. 
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(c)  In  carrying  out  its  responsibilities  under  this  order,  the  Seciirity  Policy 
Board  shall  consult  where  appropriate  with  the  Overseas  Security  Policy 
Board.  In  carrying  out  its  responsibilities  under  section  1.3(c)  of  this  order, 
the  Security  Policy  Board  shall  obtain  the  concurrencei  of  the  Director  of 
the  Office  of  Management  and  Budget. 

Sec.  6.4.  Sanctions.  Employees  shall  be  subject  to  appropriate  sanctions 
if  they  knowingly  and  willfully  grant  eligibility  for,  or  allow  access  to, 
classified  information  in  violation  of  this  order  or  its  implementing  regula- 
tions. Sanctions  may  include  reprimand,  suspension  without  pay,  removal, 
and  other  actions  in  accordance  with  applicable  law  and  agency  regulations. 

PART  7— GENERAL  PROVISIONS 

Sec  7.1.  Classified  Infomtation  Procedures  Act.  Nothing  in  this  order  is 
intended  to  alter  the  procedures  established  imder  the  Classified  Information 
Procedures  Act  (18  U.S.C.  App.  1). 

Sec  7.2.  General,  (a)  Information  obtained  by  an  agency  under  sections 
1.2(e)  or  1.3  of  this  order  may  not  be  disseminated  outside  the  agency, 
except  to: 

(1)  the  agency  employing  the  employee  who  is  the  subject  of  the  records 
or  information; 

(2)  the  Department  of  Justice  for  law  enforcement  or  counterintelligence 
piirposes;  or 

(3)  any  agency  if  such  information  is  clearly  relevant  to  the  authorized 
responsibilities  of  such  agency. 

(b)  The  Attorney  General,  at  the  request  of  the  head  of  an  agency,  shall 
render  an  interpretation  of  this  order  with  respect  to  any  question  arising 
in  the  course  of  its  administration. 

(c)  No  prior  Executive  orders  are  repealed  by  this  order.  To  the  extent 
that  this  order  is  inconsistent  with  any  provision  of  any  prior  Executive 
order,  this  order  shall  control,  except  that  this  order  shall  not  diminish 
or  otherwise  affect  the  requirements  of  Executive  Order  No.  10450,  the 
denial  and  revocation  procedures  provided  to  individuals  covered  by  Execu- 
tive Order  No.  10865,  as  amended,  or  access  by  historical  researchers  and 
former  presidential  appointees  under  Executive  Order  No.  12958  or  any 
successor  order. 

(d)  If  any  provision  of  this  order  or  the  application  of  such  provision 
is  held  to  be  invalid,  the  remainder  of  this  order  shall  not  be  affected. 

(e)  This  Executive  order  is  intended  only  to  improve  the  internal  manage- 
ment of  the  executive  branch  and  is  not  intended  to,  and  does  not,  create 
any  right  to  administrative  or  judicial  review,  or  any  other  right  or  benefit 
or  trust  responsibility,  substantive  or  procedural,  enforceable  by  a  party 
against  the  United  States,  its  agencies  or  instrumentalities,  its  officers  or 
employees,  or  any  other  person. 

(f)  This  order  is  effective  immediately. 
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THE  WHITE  HOUSE, 
August  2,  1995. 


Presidential  Documents 


Presidential  Determination  No.  95-32  of  July  28,  1995 

Eligibility  of  Angola  To  Be  Furnished  Defense  Articles  and 
Services  Under  the  Foreign  Assistance  Act  and  the  Arms  Ex- 
port Control  Act 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  section  503(a)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  and  section  3(a)(1)  of  the  Arms  Export 
Control  Act,  I  hereby  find  that  the  furnishing  of  defense  articles  and  services 
to  the  Government  of  the  Republic  of  Angola  will  strengthen  the  security 
of  the  United  States  and  promote  world  peace. 

You  are  authorized  and  directed  to  report  this  finding  to  the  Congress 
and  to  publish  it  in  the  Federal  Register. 


0OTAj/iuaA<PtVMidb-OXA 


THE  WHITE  HOUSE, 
Washington,  July  28,  1995. 

JUSTinCATION  FOR  PRESIDENTIAL  DETERMINATION  OF  EUGIBILITY 
OF  ANGOLA  TO  BE  FURNISHED  MIUTARY  ASSISTANCE  UNDER  THE 
FOREIGN  ASSISTANCE  ACT  OF  1961  AND  THE  ARMS  EXPORT  CONTROL 
ACT 

Section  503  of  the  Foreign  Assistance  Act  of  1961  and  Section  3(a)(1)  of 
the  Arms  Export  Control  Act  require,  as  a  condition  of  eligibility  to  acquire 
defense  articles  and  services  from  the  United  States,  that  the  President 
find  that  the  furnishing  of  such  articles  and  services  to  the  country  concerned 
will  "strengthen  the  security  of  the  United  States  and  promote  world  peace." 

The  search  for  peace  in  Angola,  the  source  of  seven  percent  of  U.S.  oil 
imports,  has  been  a  central  security  concern  of  U.S.  policy  in  Africa  since 
Angola's  independence  in  1975.  As  the  last  nation  in  southern  Africa  to 
make  the  transition  to  peace,  democracy,  and  stability,  Angola  will  complete 
the  regional  transition  already  effected  by  its  neighbors,  including  Namibia, 
South  Africa,  and  Mozambique. 

The  United  States  played  a  key  role  in  the  UN-sponsored  negotiations  which 
produced  the  Lusaka  Protocol  and  the  current  cease-fire.  The  difficult  process 
of  national  reconciliation  in  Angola  will  be  hampered  by  the  destruction 
caused  by  three  decades  of  civil  war.  Among  the  most  devastating  legacies 
is  the  esfimated  10  million  landmines  throughout  the  country.  These  land- 
mines, both  anti-tank  and  anti-personnel,  seriously  hinder  the  UN's  efforts 
to  deploy  peacekeeping  troops  and  they  prevent  Angola  from  reconstructing 
its  shattered  economy. 

Angola  has  been  designated  as  a  priority  country  for  USG  demining  assistance 
by  the  Interagency  Working  Group  on  Demining  and  Landmine  Control. 
The  Department  believes  that  Angola  is  an  appropriate  country  to  receive 


40256        Federal  Register  /  Vol.. 60,  No.  151  /  Monday.  August  7.  1995./.  Presidential  Documents' 

USG  demining  assistance  both  because  of  the  recent  need  and  because 
of  a  combination  of  favorable  factors. 

•  Both  the  GRA  and  UNTTA  recognize  the  gravity  of  the  landmine  situation. 
Both  support  international,  particularly,  U.S.,  involvement  in  the  demining 
program. 

•  Both  the  Angolan  government  and  UNITA,  through  the  UN,  have  requested 
demining  equipment  to  allow  indigenous  deminers  to  begin  the  process 
of  opening  roads  and  returning  agricultural  fields  to  productivity.  Angolan 
government  and  UNTTA  soldiers  are  actively  demining  without  adequate 
equipment  and  are  suffering  casualties. 

•  A  coordinated,  effective  demining  program  will  be  the  key  to  the  efficient 
deployment  of  UN  peacekeepers,  the  provision  of  humanitarian  assistance, 
and  the  free  flow  of  people  and  goods. 

Providing  non-lethal  defens.e  articles  and  services  to  Angola  pursuant  to 
the  Foreign  Assistance  Act  and  Arms  Export  Control  Act  authorities  will 
further  our  long-term  goals  of  promoting  stability  both  in  Angola  and  through- 
out southern  Africa,  thereby  strengthening  the  security  of  the  United  States 
and  promoting  world  peace. 

(FR  Doc.  95-19645 
Filed  8-4-95;  11:20  am) 
Billing  code  4710-10-M 
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(FR  Doc.  95-19646 
Filed  8-4-95;  11:21  am] 
Billing  code  4710-10-M 


Presidential  Documents 


Presidential  Determination  No.  95-33  of  July  31,  1995 

DeterminatiDii  To  Authorize  the  Furnishing  of  Emergency 
Military  Assistance  to  the  United  Nations  for  Purposes  of 
Supporting  the  Rapid  Reaction  Force  in  Bosnia  Under  Sec- 
tion 506(a)(1)  of  the  Foreign  Assistance  Act 


Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  Defense 

Pursuant  to  the  authority  vested  in  me  by  section  506(a)(1)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  22  U.S.C.  2318(a)(1)  (the  "Act"),  I 
hereby  determine  that: 

(1)  an  unforeseen  emergency  exists,  which  requires  immediate  military 
assistance  to  an  international  organization;  and 

(2)  the  emergency  requirement  cannot  be  met  under  the  authority  of  the 
Arms  Export  Control  Act  or  any  other  law  except  section  506  of  the  Act. 

Therefore,  I  hereby  authorize  the  furnishing  of  up  to  $3,000,000  in  defense 
articles  and  defense  services  from  the  Department  of  Defense  to  the  United 
Nations  for  purposes  of  supporting  the  Rapid  Reaction  Force  in  Bosnia. 

The  Secretary  of  State  is  authorized  and  directed  to  report  this  determination 
to  the  Congress  and  to  arrange  for  its  publication  in  the  Federal  Register. 


IXjOU^XiuOA  <PtUuodk^x/s 


THE  WHITE  HOUSE, 
Washington,  July  31,  1995. 
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50(W99 (869^)22-00080-2) 

•700-899  (869-026-00083-2) 

700-1699  _ (869-022-00081-1) 

1700-£nd C. (869-026-00085-9) 


(869-026-Oro76-0) 33.ro 

,  (869-Q26-0ro77-8) 24.ro 

22J0O 

36.ro 
38.ro 
23.ro 

20  JX) 
2AJO0 
39D0 

i7.ro 


Jon.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 


Jan.  1 
Jan.  1 
Jan.  1 


Jan.  1 
Jan.  1 
Jan.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 


April  1 

»Apr.  1 

Apr.  1 


Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 


Apr.  1 
Apr.  1 

Apr.  1 


Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 


25  _ (869-026-00086-7) 32.ro  Apr.  1 

26  Parts: 

§§1.0-1-1.60 (869-026-00087-5) 2\J0O  Apr.  1 

§§1.61-1.169 (869-026-00088-3) 34.ro  Apr.  1 

§§1.170-1.3M (869-026-00089-1) 24.ro  Apr.  1 

§§1.301-1.4ro (869-026-00090-5) 17.ro  Apr.  1 

§§1.401-1440 (869-026-00091-3) 30.ro  Apr.  1 

§§1.441-1.5ro  (869-026-00092-1)  22.ro  Apr.  1 

§§1.501-1.640 (869-O26-00093-0) 21.ro  Apr.  1 

§§1.641-1.850 (869-022-00091-8) 24.ro  Apr.  1 

§§1.851-1.907 (869-026-00095-6) 26.ro  Apr.  1 

§§  1.908-1. lOM (869-026-00096-4) 27.ro  Apr.  1 

§§1.iroi-1.14ro  (869-026-00097-2) 25.W  Apr.  1 

§§1.1401-£nd  (869-026-00098-1) 33.ro  Apr.  1 

2-29  (869-026-00099-9) 25.M  Apr.  1 

30-39 (869-026-ro  100-6) 18.W  Apr.  1 

40-49. (869-026-OroiOM)  ....  14.ro  Apr.  1, 


995 
995 
995 
995 
995 

995 
995 
995 

995 
995 
995 

995 
994 
995 

995 
995 
995 
995 

995 
995 
995 

995 
995 
995 

995 
995 
995 
995 
995 
995 
995 
995 
995 

995 
995 

995 

994 
994 
995 
994 
995 
994 
995 

995 


995 
995 
995 
995 
995 
995 
995 
994 
995 
995 
995 
995 
995 
995 
995 
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TNte 

50-299... 
XO-499. 
500-699. 
600-End 

27Pwts 

1-199  .... 
20O-End 


Stock  NlMBSf 

.  (869-026-0010^2) 14.00 

.  (869-026-00103-1) 2100 

.  (869-026-00104-9) 6.00 

,  (869-026-00105-7) 8.00 


THto 


Stock  Nuntbw 


Pfioo      ncviiton  Ot$B 


.  (86^<)2M)0106-5) 37.00 

.  (869-026-00107-$ ......     13.00 


1-42  ZZZZIZ  (869-022-0010&-1) 

43-eod  . (869-022-00106^)) 

29Parts: 

0-99  ™ 

10O-499 

500-899 

1900-1910  tKiwi.iio 

1910999) 

1910  (§§1910.1000  to 

end) 

1911-1925 

1926 

1927-€nd „.... 


27  A) 
2]J0O 


(869-022-00107-8) 21.00 

(869^)22-0010fr^ 9.50 

(869^)22-00109^) 35.00 

(869-<IZH)0110-8) 17  A) 


(869-022-001 1»^...„.  21.00 

(869-022-00113-2) 26X10 

(86^^)22^114-1) 33X0 

(869-022-00115-9) 36X0 

30  Parts: 

1-199  (869-022-00116-7) .. 

200-699 (869-022-00117-5) .. 

70O-€n(l  (869-022-00118-3) .. 

31  Parts: 

0-199  (869-022-00119^1) .. 

200-€nd  (869-022-00120-5) .. 

32  Parts: 

1-39,  Vo<.  I „ 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vol.  IH 18.00 

1-190  (869-022-00121-3) 31.00 


27.00 
19.00 
27.00 

18.00 
30.00 


191-399 (869-022-00122-1) 

400-629  . (869-022-00123-0) 

630-^99 (869-026-00127-8i) 

700-799  . (869-022-0012&^) 

800-€nd  (869-022-00126-4) 

33Parts: 

1-124  (869-022-00127-2) 

12S-199 (869-022-00128-1) 

200-€nd  (869-022-00129-9) 

34  Parts: 

1—299  ................ 

300-399  

400-End  _ 

35 

36  Parts: 

1-199 ; 

200-€nd  „- 


36.00 
26.00 
14.00 
2lin 
22.00 

20.00 
26.00 
24.00 


..  (869-022-00130-2) 28.00 

..  (869-022-00131-1) 21.00 

..  (869-022-00132-9) 40.00 

..(869-022-00133-7) 12.00 


.  (869-022-00134-5) 15.00 

.  (869-O22-O0135-3) 37.00 


37 „ (869-02W)0136-l) 

38  Parts: 

0-17  (869-022-00137-0) 

18-€nd  (869-022-00138-8) 

39 , (869-022-00139-6) 


20.00 

30.00 
29.00 

16.00 


40  Parts: 

1-51  (869^122-00140-0) 39.00 

52 (869-022-O0141-8) 39.00 

53-59  (869-022-00142-6) 11.00 

60  „ (869-022-00143-4)  36.00 

61-80  (869-022-00144-2) 41.00 

81-85  (869-022^)0145-1) 23.00 

86-99  ™ (869-022-00146-9) 41.00 

100-149  ... (869-022^147-7) 39.00 

150-189 (869-022-00148-5) 24.00 

190-259 (869-022-00149^3) 18.00 

260-299 (869-022-0015O-7) 36.00 

300-399 (869-022-00151-5) 18.00 


Apr. 

Apr. 

'Apr. 

Apr. 

Apr. 
•Apr. 

July 
July 

July 

July 
July 
July 


(869-022^)0111-6). 33X»       July 


July 

July 

July 
July 

July 
July 
July 

July 
July 

2Juiy 

2July 

2  July 

July 

J«iy 

July 

»July 

July 

July 

July 
July 
July 

July 
July 
July 

July 

July 
July 

July 

July 
July 

July 

July 

July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 


995 
995 
990 
99S 

995 
994 

994 
994 

994 
994 
994 
994 

994 

994 
994 
994 
994 

994 
994 
994 

994 
994 

984 
984 
984 
994 
994 
994 
991 
994 
994 

994 
994 
994 

994 
994 
994 

994 

994 
994 

994 


994 
994 

994 


994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 


400-424 (869^)22-00152-3) 

425-699 _ (869-022-00153-1) 

700-789 (869-022-00154-0) 

790-€nd  (869-022-00155-8) 

41  CtMplsrs: 

1, 1-1  to  1-10 

1, 1-1 1  to  Appendbc,  2  Q  Reserved) 

3^ _.. 

7 „ 

9 _. 

10-1 7 

18,  Vol.  I,  Ports  1-5 


27X0 

3aoo 

28X0 
27.00 

13X0 

13X0 

14X0 

6X0 

4J0 

13X0 

9.50 

13.00 

18,  Vd.  II,  Ports  6-19 „    13X0 

1 8,  Vd.  Ill,  Ports  20-52 13X0 

19-100 „ _.    13X0 

1-100  (86»422-00156-«) 950 

101  ...(86W)22-00157-^) 29.00 

102-200 (869-022-00158-2) 15.00 

201-End  (86^122-00159^1) 13.00 

42  Parts: 

1-399  .....(869-022-00160-4) .. 

400-429 (869-022-00161-2) .. 

43(«nd  (869^)2M0162-1) .. 


43  Parts: 

1-999  (869-022-00163-9) 

1000-3999 (869-022-0016»-7) 

400O4nd (869-022-00165-5) 

44 (869-022-00166-3) 


2100 
26.00 
36.00 

23.00 
31.00 
14.00 

27.00 


45  pju-tn' 

1-199  ....*. „ (869-022-00167-1) 22.00 

200-499 (869-022-00168-0) 15.00 

500-1 199 (869-O22-00169-8) 32.00 

1200-€nd „...  (869-022-00170-1) 26.00 

46  Parts: 

1-40 „ (869-02W»171-0) 20.00 

41-69  (869-022^)0172-8) 16.00 

70-89  — (869-022-001 7>4) 8i0 

90-139 _ (869-(K2-00174-4) 15.00 

140-155 „ (869-022-00175-2) 12.00 

156-165 (869-022-00176-1) 17.00 

166-199 (869-022-00177-9) 17.00 

200-499 (869-022-001 78-7) 21 .00 

500-€nd  (86W)22-001 79-5) ......  15.00 

47  Parts: 

0-19 „...  (869^)22-00180-^ 

20-39  (869-022-00181-7) 

40-tA  (86W)22-00182-5) 

70-79  (869-022-00183-3) 

80-Cnd  (869-022-00184-1) 

48  Chapters: 

1  (Ports  1-51)  . 
KPorts  52-99) 


25.00 
20.00 
14.00 
24.00 
26.00 


(869-022-00185-0) 36.00 

,  (869-022-00186-8) 23.00 


2  (Ports  201-251)  _ (869-O22-O0187-6) 

2  (Ports  252-299) (869-022-00188-^ 

3-6 (86W)22-00189-2) 

7-14  (869-022-0019(W) 

15-28  _ (869-022-0019M) 

2Wnd  (869-022-00192-2) 

48  Parts: 

1-99  


16.00 
13.00 
23.00 
30.00 
3Z00 
17.00 


.  (869-022-00193-1) 24.00 

30X0 
21.00 
30.00 
35.00 
19X0 
15.00 


100-177 (869-022-00194-9) 

178-199 (869-022-00195-7) 

200-399 „ (869-022-00196-5) 

400-999 (869-022-00197-3) 

1000-1199 (869-022-00198-1) 

1200-£nd (869-022-00199-0) 

50  Parts: 

1-199  (869-O22-O020O-7) 25.00 

200-599 (869-022-00201-5) 22.00 

600-End  „ (869-022-00202-3) 27.00 


July  1 
Julyl 
Julyl 
Julyl 

iJuly  1 

'July  1 

'Julyl 

'Julyl 

'Julyl 

'Julyl 

'Julyl 

'Julyl 

'Julyl 

'Julyl 

'Julyl 

Julyl 

Julyl 

Julyl 

Julyl 

Oct.  1 
Oct.  1 
Oct.  1 


Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
'Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 


1994 
1994 
1994 
1994 


1984 
19&4 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1994 
1994 
1994 
1994 

1994 
1994 
1994 

1994 
1994 
1994 

1994 

1994 
1994 
1994 
1994 

1994 
1994 
1994 
1994 
1994 
1993 
1994 
1994 
1994 

1994 
1994 
1994 
1994 
1994 

1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 

1994 
1994 
1994 
1994 
1994 
1994 
1994 

1994 
1994 
1994 
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iks                                 Stock  Numbw                Price  RvvMon  Oat* 

CI^R  Index  ond  Findngs 

Aids (869-026-00053-1) 36.00  Jon.  1,  1995 

Complete  1995  CFR  set 883.00  1995 

Micro(ict)e  CFR  Edition: 

Complete  set  (one-tinte  moiling) 188.00  1992 

Complete  set  (one-time  moling) 223.00  1993 

(Complete  set  (one-time  moiling) 24400  1994 


Subscription  (moied  os  issued)  _ 264.00 

Individuol  copies IXO 


1995 

1995 


'  Because  Tilte  3  is  an  annual  comptation,  Itw  volume  and  dl  previous  volumes 
should  be  retained  as  o  permcnent  refererKe  source. 

'The  July  1,  1985  edrtwn  o(  32  CFR  Ports  1-189  contore  a  rx3»e  only  (or 
Pots  1-39  inclusive.  Fa  the  hJ  text  o(  the  Defense  Acquisition  Begulations 
in  Parts  1-39,  consJt  the  three  CFR  volumes  issued  as  o«  July  1,  1984,  contaning 
those  parti 

'The  JUy  1,  1985  edHion  01  41  CFR  Chapters  1-100  contains  a  note  or^ 
lor  Chapters  1  to  49  irK:lusive.  For  the  (\il  text  at  procurement  regiMions 
In  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  o(  July  1, 
1984  containing  those  chapters. 

'No  amendments  to  this  volume  were  prorrxjigated  dumg  the  period  Apr. 
1,  1990  to  Mar.  31,  1995.  The  CFR  volume  issued  Apr!  1,  1990.  should  b* 
retained. 

*No  amendments  to  this  vofcjme  were  promulgated  duir^  the  period  July 
I,  1991  to  Juie  30,  1995.  The  CFR  volume  issued  Aiy  1.  1991,  should  be  retaned. 

*No  amendments  to  this  volurr>e  were  promulgated  during  the  period  Januoy 
1,  1993  to  December  31,  1994.  The  CFR  volume  issued  January  1,  1993,  should 
be  retained. 

'No  arrtendments  to  this  volume  were  promulgated  during  the  period  October 
1,  1993,  to  September  30,  1994.  The  CFR  volume  issued  October  1,  1993,  should 
be  retained. 

•No  amendments  to  this  volume  were  prorrxigated  during  the  period  April 
1,  1994  to  March  31,  1995.  The  CFR  volume  issued  April  1,  1994.  shoiid  be 
retained. 

'Note:  rule  19,  CFR  Parts  141-199,  revised  4-1-95  volume  is  being  republished 
to  restore  Irvxlvertently  omitted  text. 


»'*n-5i.rif£'l  'ISsHlt^ 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET  • 


12/94 


Easy,  Convenient, 
Inexpensive 

On  a  WAIS  server  v/ith  full  text 
and  graphics  through  Internet  using 
local  WAIS  client  software  from  GPO 


Subscription  prices 

Single  month  $35 
6  months  $200 
12  months      $375 


♦Prices  for  single  work  station; 
multiple  work  station  discounts  available 


Use  the  Internet  or  Dial  In 

To  subscribe:  Telnet  swais.access.gpo.gov;  login  as  newuser,  no  password  <  enter >;  or 
use  a  modem  to  call  (202)  512-1661,  type  swais,  <  enter  >;  at  login  prompt,  type  newuser, 

<enter> 


See  Page  II  inside  any  issue  of  the  Federal  Register  for  additional  information 


Public  Papers 
of  the 

Presidents 
of  tlie 
United  States 

Annual  volitmc*  containing  iKc  public  metaaiM 
and  slalcmcnts.  newt  conferences,  and  other 
■elected  paper*  releaaed  by  the  White  Houae. 

Volume*  for  the  following  year*  arc  available:  other 
volume*  no)  li*ted  are  out  of  print. 

Ronald  Reagan  William  J.  Clinton 

1984  1993 

(Book  II) 436.00  (Book  I) 451.00 

1985  1993 

55^*'  ») SMM  (Book  II) 451.00 

(Book  II) 430.00 

(Book  I) 437.00 

1986 

(Book  II) 435.00 

1967 

(Book  I) 433.00 

1967 

(Book  II) 435.00 

1968 

(Book  I) 439.00 

1988-89 

(Book  II) 438.00 

George  Bush 

1969 

(Book  I) _ 438.00 

1969 

(Book  II) 440JM 

1990 

(Book  II) 441 JIO 

1991 

(Book  I) 441.00 

1991 

(Book  II) 444.00 

1992 

(Book  I) 447.00 

1992-93 

(Book  II) 449.00 
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Mail  order  to: 

New  Orders,  Superintendent  of  Documents 
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(Rev  6-95) 


Order  Now! 

The  United  States 
Government  Manual 
1994/95 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  infomiation  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest  The  Manua/ also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal- 
Register,  National  Archives  and  Records  Administration. 

$30.00  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


Order  Processing  Code: 

*6395 


Charge  your  order. 
It's  easy! 


To  fax  your  orders  (202)  512-2250 

I — I    YUti^^  please  send  me  copies  of  the  The  United  States  Government  Manual,  1994/95 

S/N  069-000-00058-4  at  $30.00  ($37.50  foreign)  each. 

The  total  cost  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  choose  method  of  payment: 

□  Check  payable  to  the  Superintendent  of  Documents 

-D 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


□  GPO  Deposit  Account        Q 

□  VISA  □  MasterCard  Account 


(Street  address) 


(City.  Slate.  Zip  code) 


(Daytime  phone  including  area  code) 


,^    ,.                                       Thank  you  for 

.    (Credit  rarrl  i^xpirnticifl  <1ate)                                         ,      . 

your  order! 

(Authorizing  signature) 


(Rev  9/94) 


(Purchase  order  no.) 


Mail  to:    Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


The  authentic  text  behind  the  news  .  .  . 


The  Weekly 
Compilation  of 

Fresidential 
Documents 


This  unique  service  provides  up-to-date 
Information  on  Presidential  policies 
arKJ  announcements.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  and  other 
Presidential  materials  released  by  the 
White  House. 


Weekly  Compikbon  of 

Presidential 
Documents 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  announcements. 
Indexes  are  published  quarterly. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Order  Processing  Code: 

*5420 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 
It's  easyl 


LJ  YES,  please  enter . 


To  fax  your  orders  (202)  512-2233 
one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I 

Q  $75.00  Regular  Mail 


can  keep  up  to  date  on  Presidential  activities. 

□  $132.00  First  Class  Mail 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


For  privacy,  check  l>ox  below: 

Q  Do  not  make  my  name  available  to  other  mailers 
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Auditorium  A 
Atlanta.  GA 

RRSERVATIONS 

404-639-3528 

(Atlanta  area) 
1-800-688-9889 
(Outside  Atlanta  area) 

Printed  on  recycled  paper  containing  100%  post  consnmer  waste 


m 


Contents 


Administratiy»Qonference  of  the  United  States 

NOTICES 

Government  in  the  Sunshine  Act  Special  Review 

Committee;  hearings,  40342-40343 
Meetings: 

Government  in  the  Simshine  Act  Spedal  Review 

'       Committee,  40343 


Agricultural  Marketing  Service 

fWLES 

Milk  marketing  orders: 

Texas.  40260-40262 
Potatoes  (Irish)  grown  in — 

Colorado,  40259-4026& 
PROPOSED  RULES 

Sheep  promotion,  research,  and  consimier  infonnatien, 

40313-40323 
NOTICES 

Sheep  promotion  and  researdi:  - 
National  Sheep  Promotion,  Research,  and  Infbtmatioii 
1 1       Board;  certification  and  nominations,  40343>4e344 

Agrfcaltoee'DepartmeBt 

See  Agricultural  Marketing  Service 
See  Food  and  Coi^iuner  Service 


II 


Air  Pbrcft  Department 

NOTICES' 

ftivacy  Act: 
Systems  of  records,  40850-40356 

Arts  and  Humanities,  ^lational  ^oundaUon 

See  National  Foundation  on  the  Arts  and  the  Himianities 

Comroeree  Department 

See  Economic  Analysis  Bureau 

See  National  Oceanic  and  Atmospheric  AdministiaticMi 

Defense  Department 

See  Air  Force  Department 
See  Defense  hiteUigence  Agency 
See  Defense  Logistics  Agency 
RUtES 

Base  closuie  communities  revitalization  and  ccnnmunity 
assistance: 
Commimity  redevelopmMit  and  homeless  assistance^'- 
40277-40284 
NOTICES 

Agency  information  cdlection  activities  tmder  0MB 
review: 
Proposed  agency  information  collection  activities; 
comment  request,  40346-40348 
Privacy  Act: 
Systems  of  records,  40348-40350 

Defense  Intelligence  Agency . 

NOTICES 

Privacy  Act: 
Systems  of  records,  40356 


Federal  Register    . 
Vol.  60.  No.  152 

Tuesday,  August  8,  1995 


Defense  Logistics  Agency  ~: 

NOTICES 

Privacy  Act: 
Systems  of  records.  40356-40358 

Economic  Analysis  Bureau 

PROPOSED  RULES 

Intematioiial  services  surveys: 
Foreign  direct  investments  in  U.S.r— 
BE-82;  annual  survey  of  iiirancial  services  transactions 
between  U.S.  financial  services  providers  «nd 
unaffiliated  foreign,  persons.  40336-48338 

Education  Departments 

NOTICES 

Grants  and  cooperative  agreements;  availabihty,  etc: 
Federal  studmit  assistance  programs;  quality  assurance 
program,  40446-40447 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 
See  Federal  Ener^  Regulatory  Commission 
PROPOSra  ROLES 
Financial  assistance  rules; 
Federal  regulatory  review,  40323-40336 

Energy  EfUcienoy  and- Renewatile  Energy  Office 

NOTICES 

Consumer  product  test  prooediues;  waiver  petitions: 
NORDYTffi:,  40358-40370 

Envtronmental  Protection  Agency 

RULES 

Air  programs: 
Stratospheric  ozone  protection — 
Leak  repair  requirements  for  industrial  process 
refrigeration  systems.  40420-40444 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  40285-40286 
Colorado,  40266-40291 
Kentucky  et  al.,  40291-40292 
Pennsylvania..  40292.-40295 
Air  quality  planning  puropses;  designation  of  areas: 

Michigan.  40297-40301 
Clean  Air  Act 
Acid  rain  program — 
Pnrnits  regulation  general  provisions  aaol  continuous 
emissicMi  monitoring  rule  technical  revisions, 
40295-40297 
PROPOSED  RULES 

Air  quahty  implementation  plans;  approval  and 
promulgation;,  various  States: 
Pennsylvania.  40338 
Air  quality  planning  purposes:  designation  of  areas: 

Michigan,  40338-40339 
NOTICES 

Confidential  business  information  and  data  transfer,  40379 
Hazardous  wastes: 
Land  disposal  restrictions;  exemptions — 
DOE  Waste  Isolation  Pilot  Plant;  no-migration  petition, 
40379-40380 


IV 


Federal  Register  /  Vol.  60,  No.  152  /  Tuesday.  August  8,  1995  /  Contents 


Executive  Office  of  the  President 

See  Presidential  Documents 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 
Arkansas  et  al.,  40301 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Bonneville  Power  Administration  et  al.,  40370-40372 

PECO  Energy  Co.  et  al..  40372-40375 
Environmental  statements;  availability,  etc.: 

Alaska  Power  &  Telephone  Co..  40375 
Hydroelectric  applications:,  40375 
Applications,  hearings,  determinations,  etc.: 

Columbia  Gas  Transmission  Corp.,  40375-40376 

Frontier  Gas  Storage  Co.,  40376 

Iroquois  Gas  Transmission  System.  L.P.,  40376 

Koch  Gateway  Pipeline  Co.,  40376-40377 

Mississippi  River  Transmission  Corp.,  40377 

Questar  Pipeline  Co..  40377-40378 

Southern  Natiu^l  Gas  Co..  40378 

Texas  Gas  Transmission  Corp.,  40378-40379 

Williams  Natural  Gas  Co.,  40379 

Federal  Maritime  Commission 

NOTICES 

Freight  forwarder  licenses: 
Carlos  Martinez  &  Co.,  Inc..  et  al.,  40380 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  40413 
Applications,  hearings,  determinations,  etc.: 

Berglund,  Roger,  et  al.,  40380-40381 

First  Union  Corp.  et  al.,  40381-40382  '■ 

NED  Bancorp,  Inc.,  40382 

Norwood  Associates  n  et  al.,  40382-40383 

Withee  Bank  Shares,  Inc.,  et  al.,  40383 

Federal  Trade  Commission 

RULES 

Industry  guides:  ^^ 

Beauty  and  barber  equipment  and  supplies  industry;  CFR 

part  removed.  40267-40270 
Debt  collection  deception;  CFR  part  removed,  40263- 

40265 
Mail  order  insurance  industry;  CFR  part  removed,  40262- 

40263 
Sale  of  photographic  film  and  film  processing  service; 
deceptive  use  of  word  "free";  CFR  part  removed, 
40265-40267 
NOTICES 

Premerger  notification  waiting  periods;  early  terminations, 
40383-40384 

Fish  and  Wildlife  Service 

RULES 

Organization,  functions,  and  authority  delegations: 
Field  organization;  regional  office  addresses  update, 
40301-40302 
PROPOSED  RULES 

Endangered  and  threatened  species: 
Findings  on  petitions,  etc. — 
Interior  redband  trout  (Kootenai  River  population). 
40339-40340 


NOTICES 

Sharon  Steel  damage  settlement;  conceptual  restoration 
plan: 
Project  proposals  request,  40386 

Food  and  Consumer  Service 

PROPOSED  RULES 
Food  stamp  program: 
Federal,  State,  or  local  welfare  assistance  payments;         , 
noncompliance  penalties.  40311-40313 

Food  and  Drug  Administration 

NOTICES 

Food  additive  petitions: 
Union  Carbide  Corp..  40384-40385 

Health  and  Human  Services  Department 
See  Food  and  Drug  Administration 

Interior  DefMrtment 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Interstate  Commerce  Commission 

NOTICES 

Meetings;  Sunshine  Act.  40413 

Railroad  operation,  acquisition,  construction,  etc.: 

Wisconsin  Central  Transportation  Corp.  etal.,  40387- 
40388 
Railroad  services  abandonment: 

Iowa  Interstate  Raihoad,  Ltd.,  40388 

Soo  Line  Raihx>ad  Co.,  40388-40389 

Justice  Department 

See  Parole  Commission 

Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

Nevada,  40385 
Realty  actions;  sales,  leases,  etc.: 

Nevada,  40385 
Withdrawal  and  reservation  of  lands: 

ColOTado,  40385-40386 

Legal  Services  Corporation 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Michigan  Indian  Legal  Services.  40389 

National  Aeronautics  and  Space  Administration 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Alan  Neiunan  Productions,  Inc.,  40389 

National  Archives  and  Records  Administration 

RULES 

PubUc  availability  and  use: 
Suitland  research  rck)m;  location  of  records  and  hours  of 
use,  40416-40417 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Media  Arts  Advisory  Panel,  40389 
Presenting  Advisory  Panel,  40389-40390 


Federal  Register  /  Vol.  60,  Nc.  152  /  Tuesday,  August  8,  1995  /  Contents 


National  Oceanic  and  Atmospheric  Administration 

RULES 

Flsheiy  conservation  and  management: 
limited  access  management  of  Federal  fisheries  in  and 
off  of  Alaska 
Gulf  of  Alaska  and  Bering  Sea  and  Aleutian  Islands 
groundfish, 40304-40310 
Northern  anchovy,  40303-40304 
Ocean  sahnon  off  coasts  of  Washington,  Oregon,  and 
CaUfomia,  40302-40303 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Puerto  Rico  and  U.S.  Virgin  Islands  coral  reef  resources, 
40340-40341 
Meetings: 
New  England  Fishery  Management  Council,  40341 

NOTICES 

Meetings: 

North  Pacific  Fishery  Management  Council,  40344 
Permits: 

Endangered  and  threatened  species,  40345-40346 

Marine  mammals,  40345-40346 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Olympic  National  Park,  WA,  40386-40387 
Realty  actions;  sales,  leases,  etc.: 

Georgia,  40387 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings;  Sunshine  Act,  40413 
Petitions:  Director's  decisions: 

Georgia  Institute  of  Technology,  40390-40400 
Applications,  hearings,  determinations,  etc.: 

Commonwealth  Edison  Co.,  40400-40401 

Parole  Commission 

RULES 

Federal  prisoners;  paroling  and  releasing,  etc.: 

Fraud  offenses  involving  multiple  miUions  of  dollars  in 

I  j      losses,  40270-40271 

Presidential  Documents 

PROCLAMATIONS 
Special  observances: 
Child  Support  Awareness  Month,  National  (Proc.  6814), 
40451-40452 

Public  Healtti  Service 

See  Food  and  Drug  Administration 


Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  40401 

Self-regulatwy  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  40401-40403 
New  York  Stock  Exchange,  Inc.,  40403-40406 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Virginia,  40271-40277 

Treasury  Department 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  40406-40412 


Separate  Parts  In  This  Issue 


Part  II 

National  Archives  and  Records  Administration,  40416- 
40417 

Part  III 

Environmental  Protection  Agency,  40420-40444 

Pari  IV 

Department  of  Education,  40446-40447 

PartV 

The  President,  40451-40452 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Rjegister  finding  aids,  and  a  list  of 
doaunents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 


VI 


Federal  Register  /  Vol.  60,  No.  152  /  Tuesday,  August  8,  1995  /  Contents 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumuJative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 

3  CFR 


Rules  and  Regulations 


40259 


6814 40451 

7  CFR 

948 ....40259 

1126 40260 

273 40311 

1280 40313 

10  CFR 

Proposed  Rutos: 

600 40323 

15  CFR 
riupowd  RutoK 

801 40336 

16  CFR 

234 40262 

237 40263 

242 40265 

248 40267 

28  CFR 

2 ~ 40270 

30  CFR 

946 .40271 

32  CFR 

92 40277 

36  CFR 

1253 40416 

40  CFR 

52  (4  documents) 40285. 

40286,40291,40292 

75 40295 

81 40297 

82 40420 

riutioied  Rutos: 

52 40338 

81  „ 40338 

47  CFR 

73 - 40301 

50  CFR 

2 40301 

661 40302 

662 40303 

672 40304 

675 .- 40304 

676 40304 

Propo— d  Rulti; 

17 „ 40339 

Ch.VI 40340 

649 40341 

660 40341 

661 40341 


Federal  Register 
Vol.  60.  No.  152 

Tuesday,  August  8,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  In  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Martceting  Service 

7  CFR  Part  948 

[Docket  No.  FV95-«48-2FIR] 

Irish  Potatoes  Grown  in  Colorado; 
Expenses  and  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agricultiue  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule  that 
authorized  expenses  and  established  an 
assessment  rate  that  will  generate  funds 
to  pay  those  expenses.  Authorization  of 
this  budget  enables  the  Colorado  Potato 
Administrative  Committee,  San  Luis 
VaUey  Office  (Area  II)  (Committee)  to 
incur  expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
EFFECTIVE  DATE:  September  1, 1995, 
through  August  31,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456,  telephone  202-720- 
9918,  or  Dennis  L.  West,  Northwest 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  Green- 
Wyatt  Federal  Building,  room  369, 1220 
Southwest  Third  Avenue,  Portland, 
Oregon  97204,  telephone  503-326- 
2724. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  97  and  Marketing  Order  No.  948, 
both  as  amended  (7  CFR  part  948). 
regulating  the  handling  of  Irish  potatoes 
grown  in  Colorado.  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 


Act  of  1937.  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture  is 
issuing  this  rule  in  conformance  with 
Executive  Order  12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  Under  the  provisions  of  the 
marketing  order  now  in  effect,  Colorado 
potatoes  are  subject  to  assessments.  It  is 
intended  that  thie  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  potatoes  during  the  1995-96 
fiscal  period,  which  begins  September  1, 
1995,  and  ends  August  31. 1996.  This 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  parties  may  file 
suit  in  court.  Under  section  6G8c(15)(A) 
of  the  Act,  any  handler  subject  to  an 
order  may  file  with  the  Secretary  a 
petition  stating  that  the  order,  any 
provisions  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruUng  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultiu^l 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  piupose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibihty. 

There  are  approximately  285 
producers  of  Colorado  Area  II  potatoes 
under  the  marketing  order  and 
approximately  118  handlers.  Small 


agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  Colorado  Area  II  potato 
producers  and  handlers  may  be 
classified  as  small  entities. 

The  budget  of  expenses  for  the  1995- 
96  fiscal  period  was  prepared  by  the 
Colorado  Potato  Administrative 
Committee,  San  Luis  Valley  Office  (Area 
II),  the  agency  responsible  for  local 
administration  of  the  marketing  order, 
and  submitted  to  the  Department  for 
approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Colorado  Area  II  potatoes.  They  are 
familiar  with  the  Committee's  needs  and 
vfith  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Colorado  Area  11  potatoes. 
Because  that  rate  will  be  appHed  to 
actual  shipments,  it  must  be  established 
at  a  rate  that  will  provide  sufficient 
income  to  pay  the  Committee's 
expenses. 

In  Colorado,  both  a  State  and  a 
Federal  marketing  order  o()erate 
simultaneously.  The  State  order 
authorizes  promotion,  including  paid 
advertising,  which  the  Federal  order 
does  not.  All  expenses  in  this  category 
are  financed  imder  the  State  order.  The 
jointly  operated  programs  consume 
about  equal  administrative  time  and  the 
two  orders  continue  to  split 
administrative  costs  equally. 

The  Committee  met  on  May  18, 1995, 
and  unanimously  recommended  a 
1995-96  budget  of  $62,328,  which  is 
$3,596  It  ss  than  the  previous  year. 
Budget  ii  ms  for  1995-96  which  have 
increased  compared  to  those  budgeted 
for  1994-95  (in  parentheses)  are:  Audit 
fee,  $975  ($900).  other  office,  $625 
($500),  and  utiUties,  $3,000  ($2,000). 
Items  which  have  decreased  compared 
to  those  budgeted  for  1994-95  (in 
parentheses)  are:  Assistant's  salary, 
$8,256  ($10,320),  part-time  salary, 
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$H.640  ($3,822),  major  purchase,  $2,125 
($2,250),  and  ($2,425)  for  property  tax, 
h)T  which  no  funding  was  recommended 
this  year.  All  other  items  are  budgeted 
at  last  year's  amounts. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.0030  per  himdredweight,  $0.0006 
less  than  last  season.  This  rate,  when 
applied  to  anticipated  potato  shipments 
of  16,500,000  hundredweight,  will  yield 
$49,500  in  assessment  income.  This, 
along  with  $12,828  from  the 
Committee's  authorized  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  of  $101,064  in  the  Committee's 
authorized  reserve  at  the  beginning  of 
the  1994-S5  fiscal  period  were  within 
the  maximum  permitted  by  the  order  of 
two  fiscal  periods'  expenses. 

An  interim  final  rule  was  published 
in  the  Federal  Register  on  Jime  21, 1995 
(60  FR  32260).  That  interim  final  rule 
added  §  948.214  to  authorize  expenses 
and  establish  an  assessment  rate  for  the 
Committee.  That  rule  provided  that 
interested  persons  could  file  conunents 
through  July  21, 1995.  No  comments 
were  received. 

While  this  rule  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  imtil  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  Committee 
needs  to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
•  continuous  basis.  The  1995-96  fiscal 
period  begins  on  September  1, 1995. 
The  marketing  order  requires  that  the 
rate  of  assessment  for  the  fiscal  period 
apply  to  all  assessable  potatoes  handled 
during  the  fiscal  period.  In  addition, 
handlers  are  aware  of  this  action  which 
was  unanimously  recommended  by  the 
Committee  at  a  public  meeting  and 
published  in  the  Federal  Register  as  an 
interim  final  rule. 


List  of  Subjects  in  7  CFR  Part  948 

Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

PART  948— traSH  POTATOES  GROWN 
IN  COLORADO 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  948,  which  was 
pubUshed  at  60  FR  32260  on  June  21, 
1995,  is  adopted  as  a  final  rule  writhout 
change. 

Dated:  August  1,1995. 
Martha  B.  Ransom, 

Acting  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  95-19460  Filed  8-7-95;  8:45  am) 

BILUNQ  COOe  S410-02-P 


7  CFR  Part  1126 
[DA-e5-16] 

Milk  in  the  Texas  Marketing  Area; 
Suspension  of  Certain  Provisions  of 
the  Order 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Suspension  of  rule. 

SUMMARY:  This  doctunent  continues  the 
suspension  of  segments  of  the  pool 
plant  and  producer  milk  definitions  of 
the  Texas  order  for  a  two-year  period. 
Associated  Milk  Producers,  Inc.,  a 
cooperative  association  that  represents 
producers  who  supply  milk  to  the 
market,  requested  continuation  of  the 
suspension.  Continuation  of  this 
suspension  is  necessary  to  insure  that 
dairy  farmers  who  have  historically 
supplied  the  Texas  market  will  continue 
to  have  their  milk  priced  imder  the 
Texas  order  without  incurring  costly 
and  inefficient  movements  of  milk. 
EFFECTIVE  DATE:  August  1, 1995,  through 
July  31,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  M.  Carman,  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
Ch-der  Formulation  Branch,  Room  2968, 
South  Building,  P.O.  Box  96456, 
Washington.  DC  20090-6456.  (202)  720- 
9368. 

SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension: 
Issued  May  26, 1995;  published  June  2. 
1995  (60  FR  28745). 
■  The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 


certified  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  will  tend  to  ensure  that  dairy 
farmers  will  continue  to  have  their  milk 
priced  imder  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  suspension  of  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  This  rule  is  not 
intended  to  have  a  retroactive  effect  and 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674).  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act.  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  coiut 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the  Act.  as 
amended,  and  the  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CFR  part  900). 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  (60 
FR  28745)  on  June  2,  1995,  concerning 
a  proposed  suspension  of  certain 
provisions  of  the  order.  Interested 
persons  were  afforded  opporttmity  to 
file  written  data,  views  and  arguments 
thereon.  No  comments  were  received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice  and  other  available  information, 
it  is  hereby  foimd  and  determined  that 
for  the  months  of  August  1, 1995, 
through  July  31. 1997.  the  following 
provisions  of  the  order  do  not  tend  to 
effectuate  the  declared  policy  of  the  Act: 

1.  In  section  1126.7(d)  introductory 
text,  the  words  "dtiring  the  months  of 
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February  through  July"  and  the  words 
"under  paragraph  (b)  or  (c)  of  this 
section". 

2.  In  section  1126.7(e)  introductory 
text,  the  words  "and  60  percent  or  more 
of  the  producer  milk  of  members  of  the 
cooperative  association  (excluding  such 
milk  that  is  received  at  or  diverted  from 
pool  plants  described  in  paragraphs  (b), 
(c),  and  (d)  of  this  section)  is  physically 
received  during  the  month  in  the  form 
of  a  bulk  fluid  milk  product  at  pool 
plants  described  in  paragraph  (a)  of  this 
section  either  directly  from  farms  or  by 
transfer  from  plants  of  the  cooperative 
association  for  which  pool  plant  status 
under  this  paragraph  has  been 
requested". 

3.  In  section  1126.13(e)(1).  the  words 
"and  further,  during  each  of  the  months 
of  September  through  January  not  less 
than  15  percent  of  the  milk  of  such 
dairy  farmer  is  physically  received  as 
producer  milk  at  a  pool  plant". 

4.  In  section  1126.13,  paragraph  (e)(2). 

5.  hi  section  1126.13(e)(3),  the 
sentence  "The  total  quantity  of  milk  so 
diverted  during  the  month  shall  not 
exceed  one-third  of  the  producer  milk 
physically  received  at  such  pool  plant 
during  the  month  that  is  eligible  to  be 
diverted  by  the  plant  operator;". 

Statement  of  Consideration 

This  rule  continues  the  suspension  of 
segments  of  the  pool  plant  and  producer 
milk  provisions  under  the  Texas  order. 
This  suspension  will  be  in  effect  from 
August  1. 1995,  through  July  31, 1997. 
The  current  suspension  will  expire  July 
31, 1995.  This  rule  continues  the 
suspension  of:  (1)  The  60  percent 
delivery  standard  for  pool  plants 
operated  by  cooperatives;  (2)  the 
diversion  limitation  applicable  to 
cooperative  associations;  (3)  the  limits 
on  the  amount  of  milk  that  a  pool  plant 
,  operator  may  divert  to  nonpool  plants; 
(4)  the  shipping  standards  that  must  be 
met  by  supply  plants  to  be  pooled  imder 
the  order;  and  (5)  the  individual 
producer  performance  standards  that 
must  be  met  in  order  for  a  producer's 
milk  to  be  eligible  for  diversion  to  a 
nonpool  plant. 

The  order  permits  a  cooperative 
association  plant  located  in  the 
marketing  area  to  be  a  pool  plant  if  at 
least  60  percent  of  the  producer  milk  of 
members  of  the  cooperative  association 
is  physically  received  at  pool 
distributing  plants  during  the  month.  In 
addition,  a  cooperative  association  may 
divert  to  nonpool  plants  up  to  one-third 
of  the  amount  of  milk  that  the 
cooperative  causes  to  be  physically 
received  diuing  the  mondi  at  handlers' 
pool  plants.  The  order  also  provides  that 
the  operator  of  a  pool  plant  may  divert 


to  nonpool  plants  not  more  than  one- 
third  of  the  milk  that  is  physically 
received  during  the  month  at  the 
handler's  pool  plant.  This  suspension 
continues  to  inactivate  the  60  percent 
delivery  standard  for  plants  operated  by 
a  cooperative  association  and  removes 
the  diversion  limitations  applicable  to  a 
cooperative  association  and  to  the 
operator  of  a  pool  plant. 

The  order  also  provides  for  regulating 
a  supply  plant  each  month  in  which  it 
ships  a  sufficient  percentage  of  its 
receipts  to  distributing  plants.  The  order 
provides  for  pooling  a  supply  plant  that 
ships  15  percent  of  its  milk  receipts 
during  August  and  December  and  50 
percent  of  its  receipts  during  September 
through  November  and  January.  A 
supply  plant  that  is  pooled  during  each 
of  the  immediately  preceding  months  of 
September  through  January  is  pooled 
under  the  order  during  the  following 
months  of  February  through  July 
without  making  qualifying  shipments  to 
distributing  plants.  This  suspension 
continues  the  current  suspension  of 
these  performance  standards  for  supply 
plants  that  were  regulated  under  the 
Texas  order  during  each  of  the 
immediately  preceding  months  of 
September  through  January. 

The  order  also  specifies  that  the  milk 
of  each  producer  must  be  physically 
received  at  a  pool  plant  in  order  to  be 
eligible  for  diversion  to  a  nonpool  plant. 
During  the  months  of  September 
through  January.  15  percent  of  a 
producer's  milk  must  be  received  at  a 
pool  plant  for  diversion  eligibility.  This 
rule  continues  to  suspend  these 
requirements. 

Renewal  of  the  suspension  was 
requested  by  Associated  Milk 
Producers.  Inc..  a  cooperative 
association  that  represents  a  substantial 
number  of  dairy  farmers  who  supply  the 
Texas  market.  The  cooperative  stated 
that  marketing  conditions  have  not 
changed  since  the  provisions  were 
suspended  in  1993  or  since  March  1995 
when  the  suspension  was  expanded  to 
include  all  of  paragraph  (e)(2).  and 
therefore  should  be  continued  until 
restructuring  of  the  order  can  be 
achieved  through  the  formal  rulemaking 
process. 

Continuation  of  the  current 
suspension  is  necessary  to  insure  that 
dairy  farmers  who  have  historically 
supplied  the  Texas  market  will  continue 
to  have  their  milk  priced  under  the 
Texas  order,  thereby  receiving  the 
benefits  that  accrue  from  such  pooling. 
In  addition,  the  suspension  will 
continue  to  provide  handlers  the 
flexibility  needed  to  move  milk  supplies 
in  the  most  efficient  manner  and  to 
eliminate  costly  and  inefficient 


movements  of  milk  that  would  be  made 
solely  for  the  purpose  of  pooling  the 
milk  of  dairy  farmers  who  have 
historically  supplied  the  market. 

It  is  hereby  found  and  determined 
that  thirty  days'  notice  of  the  effective 
date  hereof  is  impractical,  unnecessary 
and  contrary  to  the  public  interest  in 
that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area,  in  that  such  rule 
is  necessary  to  permit  the  continued 
pooling  of  the  milk  of  dairy  farmers  who 
have  historically  supplied  the  market 
without  the  need  for  making  costiy  and 
inefficient  movements  of  milk; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking 
was  given  interested  parties  and  they 
were  afforded  opportimity  to  file  written 
data,  views  or  argimienls  concerning 
this  suspension.  No  comments  were 
received. 

Therefore,  good  ceuse  exists  for 
making  this  order  effective  less  than  30 
days  from  the  date  of  publication  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1126 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  the  following  provisions  in 
Titie  7,  part  1126,  are  amended  as 
follows: 

PART  1126— MILK  IN  THE  TEXAS 
MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1126  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

§1126.7    [Suspended  in  part) 

2.  In  §  1126.7(d)  inti^ductory  text,  the 
words  "during  the  months  of  February 
through  July"  and  the  words  "under 
paragraph  (b)  or  (c)  of  this  section"  are 
suspended. 

3'  In  §  1126.7(e)  introductory  text,  the 
words  "and  60  percent  or  more  of  the 
producer  milk  of  members  of  the 
cooperative  association  (excluding  such 
milk  that  is  received  at  or  diverted  from 
pool  plants  described  in  paragraphs  (b), 
(c),  and  (d)  of  this  section)  is  physiadly 
received  during  the  month  in  the  form 
of  a  bulk  fluid  milk  product  at  pool 
plants  described  in  paragraph  (a)  of  this 
section  either  directly  from  forms  or  by 
transfer  from  plants  of  the  cooperative 
association  for  which  pool  plant  status 
under  this  paragraph  has  been 
requested"  are  suspended. 
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$1126.13    [S«Mp«td«d  in  pari] 

4.  In  §  1126.13(e)(1),  the  words  "and 
further,  during  each  of  the  months  of 
September  through  January  not  less  than 
15  percent  of  the  milk  of  such  dairy 
Darmer  is  physically  received  as 
producer  milk  at  a  pool  plant"  are 
suspended. 

5.  In  §  1126.13,  paragraph  (e)(2)  is 
suspended. 

6.  In  §  1126.13(e)(3).  the  sentence 
"The  total  quantity  of  milk  so  diverted 
during  the  month  shall  not  exceed  one- 
third  of  the  producer  milk  physically 
received  at  such  pool  plant  during  the 
month  that  is  eUgible  to  be  diverted  by 
the  plant  operator,"  is  suspended. 

Dated:  August  1, 1995. 
Patricia  Jaisen, 

Acting  Assistant  Secretary,  Marketing  and 
Regulatory  Programs. 
[FR  Doc.  95-19461  Filed  8-7-95;  8:45  ami 
MLUNO  COW  MIO-OS.^ 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  234 

Guides  for  ttie  Mail  Order  Insurance 
Industry 

agency:  Federal  Trade  Commission. 
ACTION:  Elimination  of  guides. 


SUMMARY:  The  Guides  for  the  Mail  Order 
Insurance  Industry  were  adopted  in 
1964  to  prevent  deception  of  purchasers 
of  insurance  and  maintenance  of  fair 
competition  by  out-of-state  mail  order 
sellers  of  insurance.  Since  issuance  of 
the  Guides,  state  insurance  laws  have 
changed  significantly.  The  states, 
through  their  licensing  powers,  now 
regulate  out-of-state  mail  order  sellers  of 
insurance.  Those  regulations  cover 
most,  if  not  all,  of  the  substantive  areas 
addressed  by  the  Guides.  These  facts 
appear  to  make  the  Guides  uimecessary. 
Because  of  these  changed 
circumstances,  the  Commission  has 
determined  that  it  is  in  the  public 
interest  to  eliminate  the  Guides  for  the 
Mail  Order  Insiuance  Industry.  The 
Commission  further  has  determined 
that,  because  the  reasons  to  revoke  the 
Guides  are  ample  and  not  in 
controversy,  it  is  unnecessary  to  seek 
comment.  This  action  is  not  to  be 
imderstood  as  a  statement  that  the 
principles  aimounced  in  the  Guides  do 
not  reflect  the  requirements  of  Section 
5  of  the  Federal  Trade  Commission  Act, 
15  U.S.C.  45. 

EFFECTIVE  DATE:  August  8. 1995. 
ADDRESSES:  Requests  for  copies  of  this 
notice  should  be  sent  to  the  Public 
Reference  Branch,  Room  130,  Federal 


Trade  Commission.  Washington,  DC 
20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Daynard  or  Walter  Gross. 
Division  of  Service  Industry  Practices. 
Bureau  of  Consumer  Protection.  Federal 
Trade  Commission,  Washington.  DC 
20580.  (202)  326-3291  or  (202)  326- 
3319. 

SUPPLEMENTARY  INFORMATION:  The 
Guides  for  the  Mail  Order  Insurance 
Industry  were  issued  on  May  15. 1964.* 
Designed  to  prevent  deception  and  the 
maintenance  of  fair  competition  in  the 
out-of-state  mail  order  insiirance 
industry,  the  Guides  prohibit  several 
forms  of  potential  misrepresentation  in 
advertising  concerning  the  benefits, 
conditions,  terms,  identity,  and  claims 
paid  for  any  insurance  policy;  the 
identity,  standing  in  the  industry,  or 
financial  condition  of  the  insiu«r,  and 
the  disparagement  of  competitors  or 
competitors'  policies,  services,  or 
business  methods. 

As  a  part  of  its  periodic  review  of  the 
regulatory  and  economic  impact  of  the 
Commission's  rules  and  guides,  the 
Commission  reviewed  the  aurent  status 
of  state  laws  regulating  mail  order 
insurance  sellers  to  determine  whether 
there  was  a  need  to  retain  or  remove  the 
Guides.  That  review  indicates  that  state 
insurance  laws  have  changed 
substantially  since  the  Guides  were 
adopted  in  1964. 

All  states  have  enacted  some  version 
of  the  model  Unfair  Trade  Practices  Act 
for  insiuance  (National  Ass'n  of 
Insurance  Commissioners).  Those  laws 
cover  most,  if  not  all.  of  the  substantive 
areas  covered  by  the  Guides.  In 
addition,  at  least  49  states  have  adopted 
the  Nonadmitted  Insurance  Act  (1983) 
(National  Ass'n  of  Insurance 
Commissioners),  or  similar  legislation, 
which:  (1)  Provides  that  no  insiu«r  shall 
transact  business  in  the  state,  whether 
by  mail  or  otherwise,  writhout  first 
obtaining  a  license;  and  (2)  authorizes 
the  state  regulatory  authority  to  require 
compliance  with  all  state  insurance 
laws  as  a  condition  of  licensing.  If 
Ucensing  requirements,  including 
compliance  with  the  state's  Unfair 
Trade  Practices  Act,  are  not  met.  the 
state  can  suspend  or  revoke  the  license. 
'These  changes  in  state  insurance  laws 
appear  to  make  the  Guides'  provisions 
unnecessary.  Accordingly,  the 
Commission  has  determined  that  it  is  in 
the  pubbc  interest  to  eliminate  the 
Guides. 

List  of  Subjects  in  16  CFR  Part  234 

Advertising,  Insiuance.  Postal 
Service.  Trade  practices. 


PART  234— {REMOVED] 

The  Commission,  imder  authority  of 
sections  5  (a)(1)  and  6(g)  of  the  Federal 
Trade  Commission  Act.  15  U.S.C. 
45(a)(1)  and  46(g),  amends  chapter  I  of 
title  16  of  the  Code  of  Federal 
Regulations  by  removing  Part  234. 

By  direction  of  the  Commissioo. 
Donald  S.  Clark. 
Secretary. 

Stateineiit  of  Commissioner  Mary  L. 
Azcuenaga  Concurring  in  16  CFR  Part  14, 
Matter  No.  P95421S;  Repeal  of  Mail  Order 
Insurance  Guides,  Matter  No.  P954903; 
Repeal  of  Guides  Re:  Debt  Collection,  Matter 
No.  P954809;  and  Free  Film  Guide  Review. 
Matter  No.  P959101 

In  a  flurry  of  deregulation,  the  Commission 
today  repeals  or  sutwtantially  revises  several 
Commission  guides  and  other  interpretive 
rules.'  The  Commission  does  so  without 
seeking  public  comment.  I  have  long 
supported  the  general  goal  of  repealing  or 
revising  unnecessary,  outdated,  or  unduly 
burdensome  legislative  and  interpretive 
rules,  and  I  agree  that  the  repeal  or  revision 
of  these  particular  guides  and  interpretive 
rules  appears  reasonable.  Nevertheless,  I 
cannot  agree  with  the  Commission's  decision 
not  to  seek  public  comment  before  making 
these  changes. 

Although  it  is  not  required  to  do  so  imder 
the  Administrative  Procedure  Act,  5  U.S.C 
553(b)(A),  the  Commission  traditionally  has 
sought  public  comment  before  issuing, 
revising,  or  repealing  its  guides  and  other 
interpretive  rules.  More  specifically,  the 
Commission  adopted  a  policy  in  1992  of 
reviewing  each  of  its  guides  at  least  once 
every  ten  years  and  issuing  a  request  for 
public  comment  as  part  of  this  review.  See 
FTC  Operating  Manual  ch.  8.3.8.  The 
Commission  decided  to  seek  public  comment 
on  issues  such  as: 

(1)  The  economic  impact  of  and  continuing 
need  for  the  guide;  (2)  changes  that  should 
be  made  in  the  guide  to  minimize  any 
adverse  economic  effect;  (3)  any  possible 
conflict  between  the  guide  and  any  federal, 
state,  or  local  laws;  and  (4)  the  effect  on  the 
guide  of  technological,  economic,  or  other 
industry  changes,  if  any,  since  the  guide  was 
promulgated. 

Id.  The  Commission  has  sought  public 
comment  and  has  posed  these  questions 
concerning  a  number  of  guides  since 
adopting  its  procedures  for  regulatory  review 
in  1992.2 

Notwithstanding  its  long-standing,  general 
practice  of  seeking  public  comment  and  its 


1  29  FR  6381  (1964). 


'  Administrative  Interpretations.  General  Policy 
Statements,  and  Enforcement  Policy  Statements,  16 
CF.R.  Part  14:  Guides  for  the  Mail  Order  Insurance 
Industry.  16  CF.R.  Part  234;  Guides  Against  Debt 
Collection  Deception.  16  CF.R.  Part  237;  and  Guide 
Against  Deceptive  Use  of  the  Word  "Free"  In 
Connection  With  the  Sale  of  Photographic  Film  and 
Film  Processing  Services,  16  CJ.R.  Part  242. 

»  See,  e.g..  Request  for  Comments  Concerning 
Guidee  for  the  Hosiery  Industry.  59  FR  18004  (Apr. 
15. 1994):  Request  for  Comment  Concerning  Guides 
for  the  Feather  and  Down  Products  Industry,  59  FR 
18006  (Apr.  15, 1994). 
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specific  policy  of  seeking  public  oamment  as 
part  of  its  regulatory  review  process,  the 
Commission  ha8<±osen  not  to  seek  public 
comment  before  re{>ealing  or  revising  these 
guides  and  interpretive  rules.  Why  not?  Has 
the  Commission  changed  its  view  about  the 
potential  valift  of  public  comment?  Perhaps 
Ae  Commission  knows  all  the  answers,  but 
then  again,  perhaps  not.  Although  reasonable 
arguments  can:  be  made  for  repeal  or  revision 
of  these  guides  and  interpretive  rules,  public 
comment  still  might  prove  to  be  beneficial. 

In  addition,  the  relatively  short  period  of  - 
time  that  would  be  required  for  public 
comment  should  not  be  problematic.  The 
Commission  has  not  adckessed  any  of  these 
guides  or  interpretive  rules  in  the  last  ten 
years.  Indeed,  it  has  not  addressed  some  of 
them  for  thirty  years  or  more.  For  example, 
the  Commission  apparently  has  no^ 
addressed  the  interpretive  rule  concerning 
the  use  of  the  word  "tile"  in  designation  of 
non-ceramic  products  since  it  was  issued  in 
1950.3  The  continued  existence  of  these 
guides  and  interp>retive  rules  during  a  Inief 
public  comment  period  surely  would  cause 
no  harm  because  they  are  notbinding  and 
because,  arguably,  they  are  obsolete.  I 
sedeusly  question  the  need  to  act  so 
precipitously  a8.to  preclude  the  opportimity 
for  public  comment* 

In  1992,  the  Cdmmission  announced  a 
carefiil,  measured  approach  for  reviewing  its 
guides  and  interpretive  rules,  and  public 
comment  has  been  an  important  part  ofthat 
process.  Incorporating  public  comment  into 
the  review  is  appropriate  and  sensible. 
Although  I  have  voted  in  &vor  of  repealing 
or  revising  these  guides  and  interprettve- 
niies.  I  strongly  would  have  preferred  that 
the  Commission  seek  public  comment  befotv 
doing  so. 

(FR  Doc.  95-19541  FUfid  8-7-95;  8:45  am] 
BiuJNO  COM  srsa-ai-a 


16  CFR  Part  237 

Guides  Against  Dsbt  Collection 
Deception 

agency:  Federal  Trade  Commission. 
ACTION:  Elimination  of  guides. 
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summary:  Because  the  Commission's 
Guides  Against  Debt  Colleetion 
Deception  have  been  supersededtby. 
and  suhmitted  in.  the  Fair  Debt 
Collection  Practices  Act  (FDCPA).  the 
Commission  has  determined  that  it  is  in 
thepublic  interest  to  eliminate  thenr. 

The  Guides  were  adopted  in  1967  to 
codify  the  results  of  many  debt 
collection  cases  brought  by  the  ^ 


*  16  CF.R.  14.2. 

*  Unfoitunately,  seeking  public  comment  would 
not  permit  the  Commission  to  count  the  repeal  and 
revision  of  these  guides  and  interpretive  rules  in  it* 
tally  of  completed  anions  in  the  Regulatory 
Reinvention  Initiative  Report  that  will  be  sent  to  the 
President  on  August  1, 1995.  but  perhaps  that  harm 
could  be  mitigated  by  reporting  to  the  President  that 
the  Commission  is  seeking  public  comment 
concerning  repeal  or  revision. 


Commission  against  debt  collectors  and 
creditors  under  Section  5(a)(1)  of  the 
Federal  Trade  Commission  Act  (FTCA). 
Although  the  Guides  covered  creditors 
and  the  FDCPA  generally  does  not, 
proceedings  still  may  be  brought  against 
creditors  under  Section  5  of  the  FTCA 
for  engaging  in  unfair  or  deceptive  debt 
collection  practices,  many  of  which  are 
addressed  in  the  FDCPA.  Thus,  the 
Commission  would  expect  creditors  and 
other  parties  whose  collection  activities 
are  not  covered  by  the  FDCPA  to  look 
to  the  FDCPA  for  guidance  in  this 
regard. 

EFFECnvrOATE:  August  8, 1995. 
ADDRESSES:  Requests,  for  copies  of  tMs 
notice  should  be  sent  to  the  Public 
Reference  Branch.  Room  130.  Fedmal 
Trade  Commission,  Washington,  DC 
2058a 

FOR  FURTHER  INFORMATION  CONTACT^ 
]dbn  F.  LeFevre,  Division  of  Credit 
Practices.  Bureau  of  Consumer 
Protection,  Federal  Trade  Comnrisaicm. 
Washington.  DC  20580.  (202)  328-3209. 

SUPPLEMENTARY  INFORMATION: 


L  Background 

The  Commission  issued  its  Guides 
Against  Debt  Collection  Deception  in 
1967.1  xhe  Guides  reflect  principles 
enimciated  in  a  number  of  prior  debt 
collection  cases^brought  by.die 
Commission  against  debt  coHactors  and 
creditors  imder  Section  5  of  the  Federal 
Trade  Commission  Act.^  Among  other 
things,  the  Commission  foimdthat 
variousmisrepresentations  made  in 
connection  with  debt  collection  were 
Section  5  violations,  including  false 
claims  that  (1)  Accounts  had  been 
referred  to  independent  debt  collection 
agencies  and/or  consumer  reporting 
agencies;  (2)  debtors'  credit  ratings 
would  be  adversely  affected  if  their 
debts  remained  impaid;  (3)  legal  acti<» 
would  be  taken;  (4)  collection  agencies 
had  legal  divisions;  and  (5)  dunning 
letters  were  genuine  lagalrdocuments, 
telegrams,  or  other  "official"  forms.  The 
Guides  served^to  inform  the  collection 
industry  and  the  gener^  public  of  the 
Commission's  positicm  on  a  number  of 
"deception"  issues  in  debt  collection 
that  were  regarded  as  particulariy 
pertii»nt>at  the  time.  However,  they 
were  never  teed  as  a  basis  for  instituting 
formal  action  against  a  debt?  collector  for 


'  32  FR  l5539tNov.  8, 1967),  a«  amended  at  33 
FR  5661  (Apr.  12, 1968). 

'Testimony  before  the  Subcommittee  on 
Consumer  Affairs  of  the  Senate  Committee  on 
Banking,  Housing  and  Urban  Affairs,  on  S.  918.  a 
proposed  Fair  Debt  Collection  Practices  Act,  May 
13, 1977.  See  also  Parents  Magazine  Enterprises, 
Inc.,  68  F.T.C.  980  (1965);  State  Credit  Contnl 
Board.  70  F.T.C  1318  (1966). 


violation  of  Section  5.  On  September  20, 

1977,  Congress  enacted  the  FDCPA, 
which  became  effective  on  March  20, 

1978.  Since,  that  time,  all  Commission 
debt  collection  cases  against  debt 
collectors  have  been  based  upon 
violations  of  the  FDCPA.»  Under  the 
FDCPA,  the  Commissicm  can  obtain,  not 
only  an  injimction  and  affirmative 
relief,  but  also  a  civil  penalty,  which  is 
not  obtainable  under  Section  5.  TTie 
Guides  have  not  been  useful  to  the 
Commission's  debt  collection 
enforcement  program  since  the 
enactment  of  the-FDCPA. 

n.  ComparisoB  of  the  Guiderte  the 
FIXa>A 

With  few  exceptions,  the  provisions 
of  the  FDCPA  duplioate-or  expand  upon 
the  Guides,  as  demonstrated  by  the 
following  comparisons. 

A.  Definitions  [S9ctioir237X>] 

1.  Industry  Member  [Section  237.0(a)) 

The  standards  erf  conduct  in  the 
Guides  are  directed  at  "industry 
members,"  which  include  all  entities 
that  collect  debts  or  help  others  in 
collecting  debts,  including  creditors  and 
skip-tracers.* 

"The  comparable  provision  in  the 
FDCPA  is  the  definition  of  the  "debt 
collector"  (Section  803(6J],  which 
focuses  mainly  on  the  third-party  debt 
collection  industry.  Generally,  creditors 
are  not  included,  in  the  definition  unless 
they  (1)  use  a  false  aarae  in  their 
collection  activities  to  convey  the 
impression  that  third  parties  are 
involved  in  collecting  debtaor<2) seH 
deceptive  forms.  Congress  also 
determined  that  a  number  of  other 
entities  should  not  be  included  witlun 
the  scope  of  the  definition,  mcluding 
government  employees,  non-profit 
organizations,  mortgage«ervicers  and. 
other  designated  groups. 

Althou^  the  coverage  of  the  Guides 
is  greater  than  coverage  under  the 
FDCPA.  particulariy  with  respect  to 
creditors,  it  has  beem  the  Commission's 
experience  in  enforcing  the  FDCPA  that 
creditors  look  not  to  the  Guides  but  to 


'  The  Commission  has  also  initiated  a  few  debt 
collection  cases  against  creditorras  Section  5 
mattersi  Bmie  the  FDCPA  generally  does-not  cover 
creditors. TiWens,  Inc.,  98  F.T.C  790  (1981);  J.C. 
PenneyCo..  Inc.,  109  F.TX:;  54  (1987);  American 
Family  Publishers.  Docket  No.  9240  (1991).  If  a 
creditor  uses  a  deceptive  third-party  name  or 
himishes  deceptive  forms  in  collecting  debts, 
however,  it  is  covered  by  the  FDCPA. 

♦"Industry  Member  shall  mean  any  person,  firm, 
partnership,  corporation,  organization,  association 
and  any  other  legal  entity  engaged  in  the  (iractice 
of  collecting  or  attempting  to  collect  any  and  all 
kinds  of  money  debts  for  itself  or  others,  or  any 
person,  firm,  partnership,  corporation,  organization, 
association,  or  any  other  legal  entity." 
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the  FDCPA  for  appropriate  criteria  to 
use  in  collecting  their  own  debts.  In 
addition,  the  Commission's  jurisdiction 
under  Section  5  has  been  sufficient  to 
regulate  the  collection  activities  of 
creditors  when  necessary.  Also,  to  the 
extent  that  the  Commission  has 
proceeded  against  creditors  for 
violations  of  Section  5  in  their  debt 
collection  activities,  it  has  used  the 
FDCPA  as  a  model  for  appropriate 
standards  of  conduct — ^not  the  Guides. 
Thus,  the  Guides  have  not  been  useful 
to  the  Commission's  debt  collection 
enforcement  program  against  either 
creditors  or  debt  collectors. 

2.  Debt  (Section  237.0(b)) 

The  Guides'  definition  of  "debt"  is 
similar  to  that  in  the  FDCPA  [Section 
803(5)1  except  that  it  includes 
"commercial"  as  well  as  "consiuner" 
debts.'  Congress  determined  in  enacting 
the  FDCPA  that  there  was  no  need  to 
cover  "commercial"  debts.  The 
Commission's  experience  in  enforcing 
the  FDCPA  supports  this  decision.  The 
Commission  has  received  few 
complaints  from  commercial  enterprises 
about  debt  collection  abuse.  If  the 
Commission  finds  that  there  is  a 
problem  with  the  collection  of 
"commercial"  debts,  the  problem  can  be 
addressed  adequately  imder  Section  5. 

3.  Debtor  (Section  237.0(c)) 

The  Guides  define  a  "debtor"  as  one 
who  owes  or  allegedly  owes  a  money 
debt.  The  FDCPA's  definition  of 
"consiuner"  as  "any  natural  person 
obhgated  or  allegedly  obhgated  to  pay 
any  debt"  is  analogous.  From  the 
Commissions  standpoint,  they  are 
substantively  identical.  The  absence  of 
the  Guides  will  have  no  effect  upon  who 
is  considered  a  "debtor." 

4.  CreditOT  [Section  237.0(d)l 

The  Guides'  definition  of  "creditor" 
includes  all  parties  to  whom  money  is 
owned  or  allegedly  owed.  Since 
creditors  can  also  be  "industry 
members"  under  the  Guides,  the 
definition  does  not  affect  the  scope  of 
the  Guides'  coverage.  The  FDCPA's 
definition  of  "creditor"  is  similar  except 
that  it  excludes  those  who  receive  or  are 
assigned  debts  in  default  for  piuposes  of 
collection. 

5.  Credit  Bxueau  [Section  237.0(e)l 

There  is  no  provision  in  the  FDCPA 
that  is  analogous  to  the  Guides' 
definition  of  "credit  bureau."  ^  Sections 


806(3)  and  807(16)  of  the  FDCPA, 
however,  make  two  references  to  the 
definition  of  a  "consumer  reporting 
agency"  (credit  bureau)  contained  in 
Section  603(f)  of  the  Fair  Credit 
Reporting  Act  (FCRA).'  The  FCRA 
definition  of  "consiuner  reporting 
agency"  has  rendered  the  Guides' 
definition  of  "credit  bureau"  obsolete; 
the  FCRA  definition  is  keyed  to  the 
concept  of  a  "consumer  report"  in  the 
FCRA  and  was  obviously  drafted  in  a 
credit  reporting  context.  The  FCRA 
definition  governs  insofar  as  the 
Commission's  law  enforcement 
activities  are  concerned. 

6.  Collection  Agency  [Section  237.0(f)l 

The  Guides  define  a  "collection 
agency"  as  any  entity  that  collects 
money  debts  for  others.  This  is 
essentially  the  focus  of  the  FDCPA's 
definition  of  "debt  collector"  in  Section 
803(6)  as  one  "who  regularly  collects  or 
attempts  to  collect,  directly  or 
indirectly,  debts  owed  •  •  *  another." 
Thus,  the  Guides'  definition  has  been 
subsumed  by  the  FDCPA. 

B.  Deception  (general).  Guide  1  [Section 
237.1] 

Section  807(10)  of  the  FDCPA  is 
virtually  identical  to  Guide  1.*  Thus, 
eUmination  of  Guide  1  will  have  no 
effect  on  the  Commission's  debt 
collection  enforcement  policy. 

C.  Disclosure  of  Purpose,  Guide  2 
[Section  237.2] 

Section  807(11)  of  the  FDCPA  » 
paraphrases  Guide  2(a)  of  the  Guides.*" 


>  "Debt  shall  mean  money  which  is  due  or  alleged 
to  be  due  from  one  to  another." 

•"Credit  Bureau  is  any  *  *  *  legal  entity  engaged 
in  gathering,  recording,  and  disseminating  favorable 
as  well  as  unfavorable  information  relative  to  the 


credit  worthiness,  financial  responsibility,  paying 
habits  and  character  of  *  *  *  any  other  legal  entity 
being  considered  for  credit  extension,  so  that  (the) 
prospective  creditor  may  be  able  to  make  a  sound 
decision  in  the  extension  of  credit." 

'  Consumer  reporting  agency  is  "any  person 
which,  for  monetary  fees,  dues  or  on  a  cooperative 
nonprofit  basis,  regularly  engages  *  *  *  in  the 
practice  of  assembling  or  evaluating  consumer 
credit  information  on  consumers  for  the  purpose  of 
furnishing  consumer  reports  to  third  parties.*  *  *" 

■Guide  1  states  that  an  industry  member  "shall 
not  use  any  deceptive  representation  or  deceptive 
means  to  collect  or  attempt  to  collect  debts  or  to 
obtain  information  concerning  debtors."  Section 
807(10)  states  that  a  debt  collector  shall  not  "use 
any  false  representation  or  deceptive  means  to 
collect  or  attempt  to  collect  any  debt  or  to  obtain 
information  about  a  consumer." 

■Section  807(11)  requires  that  a  debt  collector 
"discloj^e  clearly  in  all  communications  made  to 
collect  a  debt  or  to  obtain  information  about  a 
consumer  that  the  debt  collector  is  attempting  to 
collect  a  debt  and  that  any  information  will  be  used 
for  that  purpose." 

'""An  industry  member  shall  not" use  or  cause  to 
be  used  in  coimection  with  the  collection  of  or  the 
attempt  to  collect  a  debt  or  *  *  *  obtaining  or 
attempting  to  obtain  information  concerning  a 
debtor  any  •  *  •  material  printed  or  written  which 
does  not  *  *  *  disclose  *  *  *  the  purpose  of 
collecting  or  attempting  to  collect  a  debt  or  to 
obtain  or  attempt  to  obtain  information  concerning 
a  debtor." 


requiring  that  all  communications  made 
to  collect  a  debt  contain  a  disclosure 
that  the  debt  collector  is  attempting  to 
collect  a  debt  and  that  any  information 
obtained  will  be  used  for  that  purpose. 
Guide  2(b)  prohibits  placing 
communications  in  the  hands  of  others 
that  do  not  contain  the  required 
disclosure.  Similarly,  knowingly  placing 
communications  in  the  hands  of  others 
that  violate  the  FDCPA  is  a  violation  of 
Section  807(10)  as  well  as  the  preamble 
to  Section  807  of  the  FDCPA  with 
respect  to  "debt  collectors"  covered  by 
the  Act.  Thus,  Guide  2(b)  is  also 
subsumed  by  Section  807  of  the  FDCPA. 

D.  Government  Affiliation,  Guide  3 
[Section  237.3] 

Guide  3  prohibits  false 
representations  of  government 
affiliation.**  Section  807(1)  of  the 
FDCPA  is  virtually  identical.*^  Thus, 
elimination  of  Guide  3  will  have  no 
effect  on  the  Commission's  debt 
collection  enforcement  policy. 

E.  Organizational  Titles,  Guide  4 
[Section  237.4] 

Guide  4  prohibits  conveying  a  false 
impression  that  an  "industry  member" 
is  a  "credit  bureau."  **  The  analogous 
provision  in  the  FDCPA  is  Section 
807(16),  which  prohibits  the  same 
practice.**  As  a  result,  elimination  of 
Guide  4  will  have  no  effect  on  the 
Commission's  debt  collection 
enforcement  policy. 

F.  Trade  Status.  Guide  5  [Section  237.5] 

Guide  5  prohibits  an  "industry 
member"  from  creating  the  false 
impression  that  it  is  a  collection 
agency.**  Since  the  FDCPA  principaUy 
regulates  the  activities  of  genuine 
collection  agencies,  it  has  no  analogous 
provision.  To  the  extent  that  it  regulates 
the  activities  of  "creditors,"  Section 
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"  "An  industry  member  shall  not  use  any  trade 
name,  address,  insignia,  picture,  emblem  or  any 
other  means  which  creates  a  false  impression  that 
such  industry  member  is  connected  with  or  is  an 
agency  of  government." 

'2  A  debt  collector  may  not  Ealsely  represent  or 
imply  that  it  is  "vouched  for,  bonded  by  or 
aHiliated  with  the  United  States  or  any  State, 
including  the  use  of  any  badge,  uniform  or  facsimile 
thereof." 

"  "An  industry  member  which  is  not  in  fact  a 
"Credit  Bureau  •  •  *  shall  not  use  the  term  *  *  * 
in  its  corporate  or  trade  name:  nor  shall  it  use  any 
other  term  of  similar  import  or  meaning  *  *  *  as 
to  create  the  folse  impression  that  such  industry 
member  is  a  credit  bureau." 

"A  debt  collector  may  not  falsely  represent  or 
imply  that  it  "operates  or  is  employed  by  a 
consumer  reporting  agency.  *  *  *  " 

"  "In  collecting  debts  *  *  *  an  industry  member 
shall  not.  through  the  use  of  any  designation  or  by 
other  means,  create  the  impression  that  he  is  a 
collection  agency,  unless  he  is  such  as  defined  in 
this  part." 


803(6)  prohibits  creditors  bom  using 
names  other  than  their  ovm  that  would 
create  the  false  impression  that  a  third 
party  (presumably  a  collection  agency) 
is  involved.  This  addresses  the  problem 
highlighted  by  Guide  5.  Section  812  of 
the  FDCPA  also  prohibits  furnishing 
forms  creating  a  false  impression  of 
third-party  collection  agency 
involvement.  In  the  main,  the  practices 
addressed  by  Guide  5  are  addressed  by 
the  FDCPA. 

G.  Services,  Guide  6  [Section  237.6] 

Guide  6  prohibits  an  "industry 
member"  from  misrepresenting  the 
services  it  renders  in  soliciting 
accounts.*"  Similarly,  Section  807(2)  of 
the  FDCPA  prohibits  the  false 
representation  of  "any  services  rendered 
or  compensation  received  by  any  debt 
collector  for  the  collection  of  a  debt." 
Thus,  elimination  of  Guide  6  will  have 
no  effect  on  the  Commission's  debt 
collection  enforcement  policies. 

m.  Conclusion 

The  Commission's  Guides  Against 
Debt  Collection  Deception  have  been 
superseded  by  the  FDCPA  and  are  no 
longer  needed.  Few  in  the  debt 
collection  industry  are  even  aware  that 
the  Guides  exist.  The  Commission  has 
never  taken  any  enforcement  action 
alleging  violation  of  Section  5  because 
the  conduct  at  issue  violated  the  Guides. 
Since  they  are  superfluous,  the 
Commission  has  determined  that  it  is  in 
the  public  interest  to  eliminate  the 
Guides.  ^ 

List  of  Subjects  in  16  CFR  Part  237 

Credit.  Trade  practices. 

PART  237— (REMOVED] 

The  Commission,  under  authority  of 
Sections  5(a)(1)  and  6(g)  of  the  Federal 
Trade  Commission  Act,  15  U.S.C. 
45(a)(1)  and  46(g),  amends  chapter  I  of 
Title  16  of  the  Code  of  Federal 
Regulations  by  removing  Part  237. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 

Statement  of  Commissioner  Mary  L. 
Azcuenaga  Concurring  in  16  CFR  Part  14, 
Mattvr  No.  P954215;  R^al  of  Mail  Order 
Insurance  Guides,  Matter  No.  P9M903; 
Repeal  of  Guides  Re:  Debt  Collection,  Matter 
No.  P9S4809;  and  Free  Film  Guide  Review, 
Matter  No.  P9591 01 

In  a  flurry  of  deregulation,  the  Commission 
today  repeals  or  substantially  revises  several 
Commission  guides  and  other  interpretive 
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rules.*  The  Commission  does  so  without 
seeking  public  comment.  I  have  long 
supported  the  general  goal  of  repealing  or 
revising  unnecessary,  outdated,  or  unduly 
burdensome  legislative  and  interpretive 
rules,  and  I  agree  that  the  ref)eal  or  revision 
of  these  particular  guides  and  interpretive 
rules  appears  reasonable.  Nevertheless,  1 
cannot  agree  with  the  Commission's  decision 
not  to  seek  public  comment  before  making 
these  changes. 

Although  it  is  not  required  to  do  so  under 
the  Administrative  Procedure  Act,  5  U.S.C 
5ft3(b)(A),  the  Commission  traditionally  has 
sought  public  comment  before  issuing, 
revising,  or  repealing  its  guides  and  other 
interpretive  rules.  More  specifically,  the 
Commission  adopted  a  policy  in  1992  of 
reviewing  each  of  its  guides  at  least  once 
every  ten  years  and  issuing  a  request  for 
public  comment  as  part  of  this  review.  See 
FTC  Operating  Manual  ch.  8.3.8.  The 
Commission  decided  to  seek  public  comment 
on  issues  such  as: 

(1)  The  economic  impact  of  and  continuing 
need  for  the  guide;  (2)  changes  that  should 
be  made  in  the  guide  to  minimize  any 
adverse  economic  effect;  (3)  any  possible 
conflict  between  the  guide  and  any  federal, 
state,  or  local  laws;  and  (4)  the  efiiect  on  the 
guide  of  technological,  economic,  or  other 
industry  changes,  if  any,  since  the  guide  was 
promulgated. 

Id.  The  Commission  has  sought  public 
comment  and  has  posed  these  questions 
concerning  a  number  of  guides  since 
adopting  its  procedures  for  regulatory  review 
in  1992.2 

Notwithstanding  its  long-standing,  general 
practice  of  seeking  public  comment  and  its 
specific  policy  of  seeking  public  comment  as 
part  of  its  regulatory  review  process,  the 
Commission  has  chosen  not  to  seek  public 
comment  before  repealing  or  revising  these 
guides  and  interpretive  rules.  Why  not?  Has 
the  Commission  changed  its  view  about  the 
potential  value  of  public  comment?  Perhaps 
the  Commission  knows  all  the  answers,  but 
then  again,  perhaps  not.  Although  reasonable 
arguments  can  be  made  for  repeal  or  revision 
of  these  guides  and  interpretive  rules,  public 
comment  still  might  prove  to  be  beneficial. 

In  addition,  the  relatively  short  period  of 
time  that  would  be  required  for  public 
comment  should  not  be  problematic.  The 
Commission  has  not  addressed  any  of  these 
guides  or  interpretive  rules  in  the  last  ten 
years.  Indeed,  it  has  not  addressed  some  of 
them  for  thirty  years  or  more.  For  example, 
the  Commission  apftarently  has  not 
addressed  the  interpretive  rule  concerning 
the  use  of  the  word  "tide"  in  designation  of 
-non-ceramic  products  since  it  was  issued  in 


'•"In  the  solicitation  of  accounts  for  collection  or 
for  ascertainment  of  credit  status,  an  industry 
member  shall  not  directly,  or  by  implication, 
misrepresent  the  services  he  renders." 


JMI 


'  Administrative  Interpretations,  General  Policy 
Statements,  and  Enforcement  Policy  Statements,  16 
CF.R.  Part  14;  Guides  for  the  Mail  Order  Insurance 
Industry,  16  CF.R.  Part  234;  Guides  Against  Debt 
Collection  Deception,  16  C.F.R.  Part  237;  and  Guide 
Against  Deceptive  Use  of  the  Word  "Free"  In 
Connection  With  the  Sale  of  Photographic  Film  and 
Fihn  Processing  Services,  16  CF.R.  Part  242. 

*  See,  e.g..  Request  for  Comments  Concerning 
Guides  for  the  Hosiery  Industry.  59  FR  18004  (Apr. 
15. 1994);  Request  for  Comment  Concerning  Guides 
for  the  Feather  and  Down  Products  Industry,  59 
Fed.  Reg.  18006  (Apr.  15. 1994). 


1950.3  The  continued  existence  of  these 
guides  and  interpretive  rules  during  a  brief 
public  comment  period  surely  would  cause 
no  harm  because  they  are  not  binding  and 
t»ecause,  arguably,  they  are  obsolete.  I 
seriously  question  the  need  to  act  so 
precipitously  as  to  preclude  the  opportunity 
for  public  comment* 

In 4992,  the  Commission  announced  a 
careful,  measured  approach  for  reviewing  its 
guides  and  interpretive  rules,  and  public 
comment  has  been  an  important  part  of  that 
process.  Incorporating  public  comment  into 
the  review  is  appropriate  and  sensible. 
Although  I  have  voted  in  favor  of  repealing 
or  revising  these  guides  and  interpretive 
rules,  I  strongly  would  have  preferred  that 
the  Commission  seek  public  comment  before 
doing  so. 

(FR  Doc.  95-19542  Filed  8-7-95;  8;45  am] 
MUMQ  COM  STaO-OI-M 


16  CFR  Part  242 

Guide  Against  Deceptive  Use  of  th« 
Word  "Free"  in  Connection  With  the 
Sale  of  Photographic  Film  and  Film 
Processing  Service 

agency:  Federal  Trade  Commission. 
ACTION:  Elimination  of  guide. 


SUMMARY:  The  Guide  Against  Deceptive 
Use  of  the  Word  "Free"  in  Connection 
With  the  Sale  of  Photographic  Fihn  and 
Film  Processing  Service  ("Free  Film 
Guide")  sets  forth  industry  guidance 
concerning  offers  of  "firee"  film  in 
cormection  with  the  sale  of 
photographic  processing  services.  The 
Commission's  Guide  Concerning  Use  of 
the  Word  "Free"  and  Similar 
Representations,  which  was  adopted 
after  the  Free  Film  Guide  and  which 
applies  to  all  industries,  sets  forth 
essentially  the  same  guidance 
concerning  offers  of  "free"  merchandise 
or  service  in  connection  with  the  sale  of 
some  other  merchandise  or  service.  The 
Free  Film  Guide  has  thus  been 
supplanted  by  the  Guide  Concerning 
Use  of  the  Word  "Free"  and  Similar 
Representations  and  is  no  longer 
needed.  Accordingly,  the  Commission 
has  determined  that  it  is  in  the  public 
interest  to  eliminate  the  Guide  Against 
Deceptive  Use  of  the  Word  "Free"  in 
Connection  With  the  Sale  of 
Photographic  Film  and  Film  Processing 
Service. 


5 16  CF.R.  14.2. 

*  Unfortunately,  seeking  public  comment  would 
not  permit  the  Commission  to  count  the  repeal  and 
revision  of  these  guides  and  interpretive  rules  in  its 
tally  of  completed  actions  in  the  Regulatory 
Reinvention  Initiative  Report  that  will  be  sent  to  the 
President  on  August  1, 1995,  but  perhaps  that  harm 
could  be  mitigated  by  reporting  to  the  President  that 
the  Commission  is  seeking  pmblic  comment 
concerning  repeal  or  revision. 
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Although  the  Commission  is 
eliminating  the  Free  Fihn  Guide, 
proceedings  still  may  be  brought  against 
businesses  imder  section  5(a)(1)  of  the 
Federal  Trade  Commission  Act,  15 
U.S.C.  45(a)(1),  for  engaging  in  unfair  or 
deceptive  acts  or  practices  in  or 
affecting  commerce  in  the  advertising 
and  sale  of  these  products  and  services. 
EFFECTIVE  DATE:  August  8, 1995. 
ADDRESSES:  Requests  for  copies  of  this 
notice  should  be  sent  to  the  Public 
Reference  Branch,  Room  130.  Federal 
Trade  Commission.  Washington,  DC 
20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Schroeder,  Seattle  Regional 
Office,  Federal  Trade  Commission,  915 
Second  Avenue.  Suite  2806.  Seattle. 
Washington,  98174,  (206)  220-6350. 

SUPPLEMENTARY  INFORMATION: 

L  Intivduction 

As  a  part  of  its  ongoing  project  to 
review  all  rules  and  guides,  the 
Commission  has  evaluated  the 
continued  need  for  the  Guide  Against 
Deceptive  Use  of  the  Word  "Free"  in 
Connection  With  the  Sale  of 
Photographic  Film  and  Film  Processing 
Service.  The  same  deceptive  practices 
described  in  the  Free  Film  Guide  and 
the  same  industry  guidance  on  how  to 
avoid  them  in  this  specific  industry  also 
appear  in  the  more  general  Guide 
Concerning  Use  of  the  Word  "Free"  and 
Similar  Representations.  16  CFR  part 
251.  Accordingly,  the  Commission  has 
determined  to  repeal  the  Free  Film 
Guide. 

Because  the  industry  guidance  in  the 
Free  Film  Guide  is  duplicated  in  the 
Guide  Concerning  Use  of  the  Word 
''Free"  and  Similar  Representations,  the 
Commission  has  further  determined  that 
pubUc  comment  is  not  necessary  at  this 
time.*  Public  comment  on  the  issues 
raised  by  offers  of  "free"  merchandise  or 
services  may  be  sought  at  a  later  date 
during  regulatory  review  of  the  Guide 
Concerning  Use  of  the  Word  "Free"  and 
Similar  Representations. 

n.  Background 

On  June  5, 1968.  the  Commission 
adopted  the  Guide  Against  Deceptive 
Use  of  the  Word  "Free"  in  Connection 
With  the  Sale  of  Photographic  Fihn  and 


'  The  Adminiatrative  Procedure  Act  requires  that 
interpretive  rules,  such  as  guides,  be  published  in 
their  final  form  in  the  Fedwal  Register.  5  U.S.C 
552(aKl)CD).  It  does  not  require  the  opportunity  for 
public  participation  in  the  issuance  or  repeal  of 
interpretive  rules.  5  U.S.C.  553(b).  As  a  matter  of 
di*cr«tion,  however,  the  Commission  generally 
seeks  public  comment  on  proposed  actions 
involving  industry  guides.  In  this  case,  the 
Commission  has  determined  such  comment  is 
unnecastary. 


Film  Processing  Service.^  The  Free  Film 
Guide  describes  various  deceptive 
practices  that  may  be  associated  with 
offers  of  "free"  film  in  connection  with 
the  sale  of  photographic  processing 
services,  and  provides  industry 
guidance  on  how  to  avoid  these  types  of 
deception.  On  November  10, 1971,  the 
Commission  adopted  the  Guide 
Concerning  Use  of  the  Word  "Free"  and 
Similar  Representations.'  This  guide 
describes  various  deceptive  practices 
that  may  be  associated  with  offers  of    * 
"free"  merchandise  or  services  of  any 
kind,  and  provides  industry  guidance 
on  how  to  avoid  these  types  of 
deception.  The  Federal  Register  Notice 
announcing  it  specifically  states  that 
"provisions  of  all  existing  guides  and 
trade  practice  rules  that  include 
coverage  of  use  of  the  term  "Free"  or 
similar  representations  will  be 
construed  in  the  light  hereof."  *  The  two 
guides  describe  essentially  the  same 
deceptive  practices  and  give  essentially 
the  same  gxiidance. 

m.  Review  of  the  Guide 

The  content  of  the  Guide  Against 
Deceptive  Use  of  the  Word  "Free"  in 
Connection  With  the  Sale  of 
Photographic  Film  and  Film  Processing 
Service  is  repeated,  in  slightly  different 
language  but  to  the  same  effect,  in  the 
Guide  Concerning  Use  of  the  Word 
"Free"  and  Similar  Representations. 
Thus  the  Free  Film  Guide  has  been 
supplanted  and  is  no  longer  needed. 

Tne  Free  Film  Guide  generally 
proscribes  representing  that  film  is 
provided  free  with  the  purchase  of 
processing  service  when  that  is  not  the 
case.  The  guide  states: 

Film  processors  should  avoid  representing 
film  as  "free"  [in  connection  with  the 
purchase  of  processing  service)  when  their 
quoted  price  for  processing  is  not  their 
regular  price  for  such  service.  *  *  *  A 
regular  price  is  the  price  at  which  an  article 
or  service  is  openly  and  actively ^old  by  the 
advertiser  to  the  public  on  a  regular  basis  for 
a  reasonably  substantial  period  of  time  in  the 
recent  and  regular  course  of  business.' 

The  Guide  Concerning  Use  of  the 
Word  "Free"  and  Similar 
Representations  contains  the  same 
general  proscription  in  slightly  different 
language: 

[W]hen  the  pim:haser  is  told  that  an  article 
is  "Free"  to  him  if  another  article  is 
purchased,  the  word  "Free"  indicates  that  he 
is  paying  nothing  for  that  article  and  no  more 
than  the  regular  price  for  the  other.  •  *  * 
The  term  "regular"  when  used  with  the  term 
"price",  means  the  price,  in  the  same 


quantity,  quality  and  with  the  same  service, 
at  which  the  seller  or  advertiser  of  the 
product  or  service  has  openly  and  actively 
sold  the  product  or  service  *  *  *  in  the  most 
recent  and  regular  course  of  business,  for  a 
reasonably  substantial  period  of  time,  i.e.,  a 
30-day  period.* 

Both  guides  expoimd  that  consumers 
understand  "free"  offers  to  mean  that 
the  price  of  the  processing,  or  other 
article  that  must  be  purchased,  has  not 
been  increased  to  cover  the  cost  of  the 
"free"  fihn  or  other  article.^  Both  guides 
coimsel  that  introductory  offers  should 
not  include  a  representation  of  "fi«e" 
film  or  other  article  unless  the  offeror 
expects,  in  good  faith,  to  discontinue 
the  offer  after  a  limited  time  and 
commence  selling  the  processing 
service,  or  other  article  that  must  be 
purchased,  separately  at  the  same  price 
at  which  it  was  promoted  with  the 
"free"  offer."  Both  guides  hirther 
provide  that  "free"  offers  should  not  be 
continuous  or  fr^uent.® 

Two  provisions  of  the  Free  Film 
Guide,  while  not  having  specific 
counterparts  in  the  Guide  Concerning 
Use  of  the  Word  "Free"  and  Similar 
Representations,  are  implicitly 
contained  in  the  more  general  language 
of  that  guide.  The  first  is  the  statement 
that  a  processor  has  no  basis  for  a  "fi«e" 
film  representation  where  it  has  not 
established  a  regular  price  for 
processing  service  by  itself  (except  in 
the  case  of  introductory  offers).^"  This  is 
impUcit  in  the  discussion  of  the  regular 
price  reqiilrement  in  both  guides.  The 
second  is  the  caveat  that  the  Free  Film 
Guide  is  not  intended  to  preclude  the 
use  of  nondeceptive  "combination" 
offers  of  film  and  processing  where 
there  is  no  representation  that  one  of  the 
items  is  "free".*'  There  is  nothing  in 
either  guide  to  suggest  that  such  offere 
would  be  precluded  because  the  guides, 
by  their  terms,  apply  only  to  use  of  the 
word  "bee"  and  similar  terms. 

The  Free  Film  Guide  has  been 
supplanted  by  the  Guide  Concerning 
Use  of  the  Word  "Free"  and  Similar 
Representations.  Accordingly,  the 
Commission  has  determined  that  it  is  in 
the  public  interest  to  eliminate  the  Free 
Film  Guide. 

List  of  Subiects  in  16  CFR  Part  242 

Advertising,  Photographic  industry, 
Trade  practices. 


233FR833& 

3  36  FR  21517. 

Md. 

» 16  CFR  242.1(b). 


•16CFR251.1(b)(l)-(b)(2). 

'  16  CFR  242.1(c):  16  CFR  251.l(bKl). 

•16  CFR  242.1(f):  16  CFR  251.1(f). 

•  16  CFR  242.1(e):  16  CFK  251.1(h). 

10 16  CFR  242.1(d). 

"  16  CFR  242.1(g). 
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PART  242— [REMOVED]      "^ 

The  Commission,  under  authority  of 
sections  5(a)(1)  and  6(g)  of  the  Federal 
Trade  Commission  Act,  15  U.S.C. 
45(a)(1)  and  46(g),  amends  chapter  I  of 
title  16  of  the  Code  of  Federal 
Regulations  by  removing  Part  242. 

By  direction  of  the  (Commission. 
DonaM  S.  Qark. 
Secretary. 

Statement  of  Commistioner  Mary  L. 
Azcuenaga  Concuning  in  16  CFR  Part  14, 
Matter  No.  P9S4215;  Repeal  of  Mail  Order 
Insurutca  Gnidei,  Matter  No.  P954903; 
Repeal  ol  Guidea  Re:  Debt  Collection,  Matter 
No.  P«54a09;  and  Free  Film  Guide  Review. 
Matter  No.  P9S9101 

In  a  flurty  of  deregulation,  the  (Commission 
today  repeals  or  substantially  revises  several 
Commission  guides  and  other  interpretive 
rules.*  The  Commission  does  so  without 
se^ng  public  comment.  I  have  long 
supported  the  general  goal  of  repealing  or 
revising  unnecessary,  outdated,  or  unduly 
burdensome  legislative  and  interpretive 
rules,  and  I  agree  that  the  repeal  or  revision 
of  these  particular  guides  and  interpretive 
rules  appears  reasonable.  Nevertheless,  I 
cannot  agree  with  the  (Commission's  decision 
not  to  seek  public  comment  before  making 
these  changes. 

Althoiigh  it  is  not  required  to  do  so  under 
the  Administrative  Procedure  Act,  5  U.S.C. 
§  5S3(b)(A),  the  Commission  traditionally  has 
sought  public  comment  before  issuing, 
revising,  or  repealing  its  guides  and  other 
interpretive  rules.  More  specifically,  the 
(Commission  adopted  a  policy  in  1992  of 
reviewing  each  of  its  guides  at  least  once 
every  ten  years  and  issuing  a  request  for 
public  comment  as  part  of  this  review.  See 
FTC  Operating  Manual  ch.  8.3.8.  The 
Commission  decided  to  seek  public  comment 
on  issues  such  as: 

(1)  The  economic  impact  of  and  continuing 
need  for  the  guide;  (2)  changes  that  should 
be  made  in  the  guide  to  minimize  any 
adverse  economic  effect;  (3)  any  possible 
conflict  between  the  guide  and  any  federal, 
state,  or  local  laws;  and  (4)  the  effect  on  the 
guide  of  technological,  economic,  or  other 
industry  changes,  if  any,  since  the  guide  was 
promulgated. 

Id.  The  Commission  has  sought  public 
comment  and  has  posed  these  questions 
concerning  a  number  of  guides  since 
adopting  its  procedures  for  regulatory  review 
in  1992.2 

Notwithstanding  its  long-standing,  general 
practice  of  seeking  public  comment  and  its 


'  Administrative  Interpretations,  General  Policy 
Statements,  and  Enforcement  Policy  Statements,  16 
C.F.R.  Part  14;  Guides  for  the  Mail  Order  Insurance 
Industry,  16  C.F.R.  Part  234:  Guides  Against  Debt 
Collection  Deception,  16  CF.R.  Part  237;  and  Guide 
Against  Deceptive  use  of  the  Word  "Free"  In 
Connection  With  the  Sale  of  Photographic  Film  and 
Film  Processing  Services,  16  CF.R.  Part  242. 

*  See,  e.g..  Request  for  Conmients  Concerning 
Guides  for  the  Hosiery  Industry,  59  Fed.  Reg.  18004 
(Apr.  15, 1994):  Request  for  Comment  Concerning 
Guides  for  the  Feather  and  Domh  Products  Industry, 
59  Fed  Reg.  18006  (Apr.  15, 1994). 


specific  policy  of  seeking  public  comment  as 
part  of  its  regulatory  review  process,  the 
Commission  has  chosen  not  to  seek  public 
comment  before  repealing  or  revising  these 
guides  and  interpretive  rules.  Why  not?  Has 
the  Commission  changed  its  view  about  the 
potential  value  of  public  comment?  Perhaps 
the  Commission  knows  all  the  answers,  but 
then  again,  perhaps  not  Although  reasonable 
arguments  can  be  made  for  repeal  or  revision 
of  these  guides  and  interpretive  rules,  public 
comment  still  might  prove  to  be  beneficial. 
In  addition,  the  relatively  short  period  of 
time  that  would  be  required  for  public 
comment  should  not  be  problematic.  The 
(Commission  has  not  ad(h«ssed  any  of  these 
guides  or  interpretive  rules  in  the  last  ten 
years.  Indeed,  it  has  not  addressed  some  of 
them  for  thirty  years  or  more.  For  example, 
the  Commission  apparently  has  not 
addressed  the  interpretive  rule  concerning 
the  use  of  the  word  "tile"  in  designation  of 
non-ceramic  products  since  it  was  issued  in 
1950.3  The  continued  existence  of  these 
guides  and  interpretive  rules  during  a  brief 
public  comment  period  surely  would  cause 
no  harm  because  they  are  not  binding  and 
because,  arguably,  they  are  obsolete.  I 
seriously  question  the  need  to  act  so 
precipitously  as  to  preclude  the  opportimity 
for  public  conunent* 

In  1992,  the  (Commission  annoimced  a 
careful,  meastired  approach  for  reviewing  its 
guides  and  interpretive  rules,  and  public 
comment  has  been  an  important  part  of  that 
process.  Incorporating  public  comment  into 
the  review  is  appropriate  and  sensible. 
Although  I  have  voted  in  favor  of  repealing 
or  revising  these  guides  and  interpretive 
rules,  I  strongly  would  have  preferred  that 
the  (Commission  seek  public  comment  before 
doing  so. 

[PR  Doc.  95-19543  Filed  8-7-95;  8:45  am] 
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16  CFR  Part  248 

Guides  for  the  Beauty  and  BartMr 
Equipment  and  Suppiies  industry 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Elimination  of  guides. 


SUMMARY:  The  Guides  for  the  Beauty 
and  Barber  Equipment  and  Supplies 
hidustry  (the  "Beauty/Barber  Guides"  or 
the  "Guides")  designate  as  unacceptable 
certain  advertising  and  trade  practices 
relating  to  the  sale  of  products  used  by, 
and/or  marketed  through,  "industry 
members"  (as  defined  in  Section  248.0 
of  the  Guides)  such  as  barber  shops, 
barber  schools,  beauty  parlors,  beauty' 


M6CF.R.14.2. 

*  Unfortunately,  seeking  public  conunent  would 
not  permit  the  Commission  to  count  the  repeal  and 
revision  of  these  guides  and  interpretive  rules  in  its 
tally  of  completed  actions  in  the  Regulatory 
Reinvention  Initiative  Report  that  will  be  sent  to  the 
President  on  August  1, 1995,  but  perhaps  that  harm 
could  be  mitigated  by  reporting  to  the  President  that 
the  Commission  is  seeking  public  comment 
concerning  repeal  or  revision. 


salons,  beauty  clinics,  and  organizations 
or  corporations  engaging  in  the 
manufactiue  or  distribution  of  industry 
products.  Such  products  embrace  a 
wide  range  of  beauty  and  barber 
preparations,  as  well  as  articles  or  items 
of  equipment,  furnishings,  and  suppUes 
for  such  establishments. 

The  Commission  beUeves  that  the 
Beauty /Barber  Guides  do  not  provide 
guidance  substantially  specific  to  the 
beauty  and  barber  equipment  and 
supply  industry.  In  addition,  the 
Commission  believes  that,  in  some 
instances,  the  Guides  no  longer 
accurately  represent  current 
Commission  policy,  and  would  require 
extensive  revision  to  be  made  up-to 
date.  Although  such  a  revision  and 
reissuance  might  be  warranted  if  there 
were  evidence  of  widespread  maiiieting 
abuses  of  the  type  addressed  by  the 
Guides,  the  Commission  has  no  such 
evidence,  hi  addition,  the  CCommission 
behoves  that  likely  abuses,  if  any.  are 
adequately  addresised  under  appUcable 
antitrust,  consumer  protection,  and 
commercial  tort  laws,  which  are  manors 
of  public  record.  Consequently,  the 
CCommission  beUeves  that  there  is  no 
continuing  need  for  the  Guides,  and  that 
they  should  be  repealed  in  their 
entirety. 

Although  the  (Commission  is 
eliminating  the  Guides,  proceedings  still 
may  be  brought  against  businesses 
under  Section  5(a)(1)  of  the  Federal 
Trade  Commission  Act  (the  "FTC  Act"). 
15  U.S.C.  45(a)(1),  for  engaging  in  unfair 
or  deceptive  acts  or  practices  in  or 
affecting  commerce  in  the  advertising 
and  sale  of  beauty  and  barber  equipment 
and  suppUes.  Proceedings  also  may  be 
brought  imder  Section  5(a)(1)  of  the  FTC 
Act  against  businesses  engaging  in 
uinfair  methods  of  competition. 
EFFECTIVE  DATE:  August  8, 1995. 

ADDRESSES:  Requests  for  copies  of  this 
document  should  be  sent  to  the  Pubhc 
Reference  Branch,  Room  130,  Federal 
Trade  Commission,  Washington,  DC 
20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  J.  Goglia,  Attorney,  Federal 
Trade  Commission,  New  York  Regional 
Office,  150  WiUiam  SU«et,  13th  Floor, 
New  York,  NY  10038,  (212)  264-1229. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

As  a  part  of  its  ongoing  project  to 
review  all  rules  and  guides,  the 
Commission  invited  comment  on  its 
Guides  for  the  Beauty  and  Barber 
Equipment  and  Supplies  Industry,  16 
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CFR  Part  248,  on  April  4, 1995.»  The 
notice  contained,  with  minor 
modification,  the  standard  regulatory 
review  questions  relating  to  the 
economic  impwct  and  continuing 
relevance  of  the  Guides;  burdens  or 
costs  related  to  adherence  to  the  Guides; 
benefits  conferred  on  industry  members 
by  the  Guides;  changes  needed  to 
minimize  the  economic  impact  of  the 
Guides;  their  relation  to  other  federal, 
state,  or  local  laws  or  regulations; 
changes  in  relevant  technology  or 
economic  conditions  since  the  Guides 
were  issued;  and  the  effects  of  those 
changes  on  the  Guides.  The  conunent 
peric^  ended  on  June  4, 1995,  and  only 
one  comment  was  received  before  that 
date.^  One  additional  comment  was 
received  on  June  16, 1995,  after  the 
comment  period  expired.' 

n.  Background 

The  Beauty/Barber  Guides  were  first 
published  on  August  23, 1968  under  the 
authority  of  Sections  5(a)(1)  and  6(g)  of 
the  FTC  Act,  5  U.S.C.  45(a)(1)  and  46(g). 
They  were  intended  by  the  Commission 
to  supersede  trade  practice  rules  for  the 
Beauty  and  Barber  Equipment  and 
Supplies  Industry,  which  had  been 
promulgated  on  August  9, 1941.  They 
designate  as  unacceptable  certain 
advertising  and  trade  practices  relating 
to  the  sale  of  products  used  by,  and/or 
marketed  through,  "industry  members" 
(as  defined  in  Section  248.0  of  the 
Guides)  such  as  barber  shops,  barber 
schools,  beauty  parlors,  beauty  salons, 
and  beauty  clinics.  Such  products 
embrace  a  wide  range  of  beauty  and 
barber  preparations,  as  well  as  articles 
or  items  of  equipment,  furnishings,  and 
supplies  for  such  establishments. 


'  Request  for  Comments  Concerning  Guides  for 
the  Beauty  and  Barber  Equipment  and  Supplies 
Industry,  60  FR  17032.  (April  4. 1995).  The  record 
in  this  proceeding  has  been  designated  P  958803  in 
the  Commission's  Public  Reference  Branch. 

^The  ^4ational  Cosmetology  Association  ("NCA"), 
a  national  association  of  cosmetologists,  barbers, 
estheticians,  nail  technicians,  and  owners  of 
independent  salons,  stated  that  (1)  the  Guides  have 
been  effective  in  protecting  industry  members  from 
problematic  conduct,  and  (2)  "Imlost  industry 
members  do  not  have  resources  available  to  hire 
attorneys  to  counsel  them  with  respect  to  [trade 
regulation)  laws.  Thus  the  Guides  are  the  principal 
means  by  which  the  industry  is  continuously 
reminded  of  how  those  laws  apply  to  the  industry." 
Comment  of  Messrs.  William  W.  Scott,  J.  Keith 
Ausbrook  and  Brian  R.  Henry,  Counsel  for  the 
National  Cosmetology  Association  (June  2, 1995). 
'The  Beauty  and  Barber  Supply  Institute.  Inc. 
("BBSl")  stated  that:  "  we  have  no  objection  to  the 
recommendation  that  Part  248— Guides  For  The 
Beauty  And  Barber  Equipment  And  Supplies 
Industry,  be  deleted  in  its  entirety  from  the  Code 
of  Federal  Regulations."  Letter  from  Douglas  A. 
Kash.  Esq.  to  Douglas  Goglia,  Esq.,  June  22. 1995 
(regarding 'Amendments  to  the  Code  of  Federal 
Regulations). 


Like  other  Commission  guides,  the 
Beauty /Barber  Guides  were  "intended  to 
encourage  voluntary  compliance  with 
the  law  by  those  whose  practices  are 
subject  to  the  jurisdiction  of  the 
Commission,  and  were  published  in  the 
belief  that  a  businessman  who  is  fully 
informed  of  the  legal  pitfalls  he  may 
encounter  can  conduct  his  affairs  so  as 
to  avoid  such  difficulties."  *  The  Guides 
provide  instruction  regarding  the  use  of 
trade  names,  symbols,  and  depictions; 
the  defamation  of  competitors  or  the 
false  disparagement  of  their  products; 
false  invoicing;  push  money; 
discriminatory  advertising  or 
promotional  allowances,  or  services  or 
facilities;  commercial  bribery;  enticing 
away  employees  of  competitors  as  a 
means  of  restraining  competition; 
inducing  breach  of  contract;  exclusive 
dealing  arrangements;  and  price 
discrimination. 

m.  Discussion 

The  Commission  has  concluded  that 
the  Beauty/Barber  Guides  do  not 
provide  guidance  substantially  specific 
to  the  beauty  and  barber  equipment  and 
supply  industry.  In  general,  the  Guides 
merely  restate  basic  principles  of 
consumer  protection  and  commercial 
tort  law.  In  addition,  certain  sections 
describe  conduct  that  may  be  proscribed 
by  Section  2  or  3  of  the  Clayton  Act,  as 
amended  by  the  Robinson-Patman  Act, 
and  certain  conduct  that  may,  in  limited 
circumstances,  violate  Section  5  of  the 
FTC  Act  or  Section  2  of  the  Sherman 
Act.  However,  in  some  instances,  the 
Guides  no  longer  accurately  reflect 
Commission  policy  and  enforcement 
standards.  Consequently,  the 
Commission  believes  that  there  is  no 
continuing  need  for  the  Guides,  and  that 
they  should  be  repealed. 

Sections  248.1-248.4  and  248.6 

Sections  248.1  of  the  Guides  prohibits 
industry  members  from  using,  or 
causing  or  promoting  the  use  of 
statements,  representations,  guarantees,^ 
testimonials,  or  endorsements  "which 
halve]  a  capacity  and  tendency  or  effect 
of  misleading  or  deceiving  purchasers, 
•  *  •"  Likewise,  §  248.2  prohibits 
industry  members  from 
misrepresenting,  directly  or  indirectly, 
the  character  of  their  businesses  or  the 
types  of  services  they  offer;  §  248.3 


*  Statement  by  the  Commission,  33  FR  11987 
(August  23,  1968). 

'The  Commission  has  adopted  Guides  for  the 
Advertising  of  Warranties  and  Guarantees  which 
provide  detailed  guidance  with  respect  to  guarantee 
and  warranty  representations.  See  16  CFR  Part  239. 
Accordingly,  to  the  extent  Section  248.1  of  the 
Beauty/Barber  Guides  relates  to  Guaratees,  it  is  no 
longer  necessary. 


prohibits  the  use  of  deceptive  plaques 
and  certificates  in  connection  with  the 
"distribution,  promotion  or  sale 
(including  utilization  in  connection 
with  services)  of  industry  products"; 
§  248.4  proscribes  deceptive  pricing;  an 
§  248.6  prohibits  industry  members 
firom  "withholdlingl  from,  or  insertlingj 
in,  invoices  or  sales  slips,  any 
statements,  or  information  by  reason  of 
which  omission  or  insertion  a  false 
record  is  made  *  *  *  of  the  transactions 
represented  on  the  face  of  such  invoices 
or  sales  slips,  with  the  capacity  and 
tendency  or  effect  of  thereby  misleading 
or  deceiving  purchasers,  prospective 
purchasers,  or  the  consuming  public  in 
any  material  respect,"  Each  of  these 
Guide  sections  addresses  trade  practices 
which  are  actionable  under  Section  5  of 
the  FTC  Act  pursuant  to  the 
Commission's  general  Policy  Statement 
on  Deception  ("Deception  Statement"), 
set  forth  in  the  appendix  to  Cliffdale 
Associates,  Inc..  103  F.T.C.  110, 174 
(1984)  (Letter  from  FTC  Chairman  James 
C.  Miller  III  to  the  Honorable  John  D. 
Dingell  (October  14, 1993)),  or  the 
Commission's  Unfairness  Statement  set 
forth  in  the  appendix  to  International 
Harvester.  Inc..  104  F.T.C.  949, 1061, 
1073-74  (1984)  (Letter  from 
Commission  Chairman  Michael 
Pertschuk  and  Commissioners  Paul 
Rand  Dixon,  David  A.  Clanton,  Robert 
Pitofsky,  and  Patricia  P.  Bailey  to  the 
Honorable  Wendell  H,  Ford  and  the 
Honorable  John  C.  Danforth  (December 
17, 1980)).  Moreover,  the  conduct 
proscribed  by  the  aforementioned  Guide 
sections  may  be  actionable  under 
Section  43(a)  of  the  Lanham  Act,^ 
applicable  state  unfair  competition 
statutes,  and  the  commonlaw  of 
commercial  torts.^ 

In  addition.  Sections  248.1,  248,6,  and 
other  sections  of  the  Guides  specifically 
refer  to  the  Commission's  former 
"capacity  and  tendency  or  .effect  of 
misleading  or  deceiving"  standard  for 
deception,  which  was  superseded  by  the 
.Commission's  Deception  Statement. 
Accordingly,  these  sections  fall  to 
reflect  the  Commission's  current  policy 
regarding  deception. 

Section  248.5 

Section  248.5  of  the  Guides  prohibits 
industry  members  from  using  or 
imitating  a  competitor's  trade  or 
corporate  name,  trademarks,  or  other 
trade  designations,  where  such  use  "has 
the  tendency  or  effect  of  misleading 
purchasers  or  prospective  purchasers  as 


» 15  U.S,C  1125(a). 

'  See  generally.  Restatement  (Third)  of  Unfair 
Competition,  Chapter  2  (1995)  (hereinafter 
"Hestatement"). 


to  the  character,  name,  nature,  or  origin 
of  any  product  of  the  industry  or  is  false 
or  misleading  in  any  other  material 
respect,"  The  conduct  proscribed  by 
Section  248.5 — "passing  off — has  been 
held  to  violate  Section  5  of  the  FTC 
Act,^  and  Commission  policy  regarding 
such  conduct  is  a  matter  of  public 
record.  Accordingly,  there  is  no  need  for 
Section  248.5,  which  merely  restates 
that  policy  and  does  not  provide 
instruction  specifically  relevant  to  the 
beauty  and  barber  equipment  and 
supply  industry.  Moreover,  the  conduct 
prohibited  by  Section  248.5  is  addressed 
by  Section  43(a)  of  the  Lanham  Act, 
applicable  state  unfair  trade  statutes, 
and  common  law  theories  of  trademark 
infringement.^ 

Section  248.7 

Section  248.7  of  the  Guides  proscribes 
the  defamation  of  competitors  and  the 
disparagement  of  their  products.  This 
section  prohibits  conduct  which  may  be 
addressed  under  Section  43(a)  of  the 
Lanham  Act  and  common  law  theories 
of  commercial  tort.'"  There  is  no  need 
for  this  section  of  the  Guides,  because 
it  does  not  supplement  this  general 
authority  with  instruction  specifically 
relevant  to  the  beauty  and  barber 
equipment  and  supply  industry. 

Section  248.8 

Section  248.8  of  the  Beauty /Barber 
Guides  proscribes  the  payment  by 
industry  members  of  so-called  "push 
money,"  This  section  prohibits  industry 
members  from  providing  an)rthing  of 
value  to  a  salesperson  employed  by  a 
customer  of  the  industry  member  as 
inducement  to  obtain  greater  effort  in 
promoting  the  resale  of  the  industry 
member's  products  when:  (i)  the 
agreement  or  payment  is  made  "without 
the  knowledge  and  consent  of  the 
salesperson's  employer";  (ii)  the  benefit 
to  the  salesperson  or  customer  is 
dependent  on  lottery;  (in)  "any 
provision  of  the  agreement  or 
understanding  requires  or  contemplates 
practices  or  a  course  of  conduct  unduly 
and  intentionally  hampering  the  sales  of 


•See,  e.g.,  Waltham  Watch  Co.  v.  FTC,  318  F.2d 
28  (7th  Cir.),  cert,  denied,  375  U.S.  944  (1963) 
("passing  ofT'  products  as  those  of  a  competitor 
violates  Section  5);  Parke.  Austin  &  Lipscomb,  Inc. 
v.  FTC.  142  F.2d  437  (2d  Cir.),  cert,  denied.  323  U.S. 
753  (1944)  (false  claims  of  association  with  a  better 
known  company  violate  Section  5);  /.  Menell 
Bedding,  14  F.T.C.  32  (1930)  (simulation  of  a 
competitor's  advertising  violates  Section  5); 
Ughthouse  Fug  Co.  v.  FTC,  35  F.2d  163  (7th  Cir. 
1929)  (imitation  of  a  competitor's  corporate  name 
and  trademark  violates  Section  5). 

•  See  generally,  Restatement,  supm  note  7, 
Chapter  3. 

^°  See  generally.  Restatement,  supn  note  7,  §2, 
Comment  C.  See  also,  J.D.  Lee,  Modem  Tort  Law, 
i36,09  (4th  ed.  1990)  (hereinafter  "Lee"), 


products  of  competitors  •  •  *";(!¥) 
"the  effect  may  be  to  substantially 
lessen  competition  or  tend  to  create  a 
monopoly";  or  (v)  "similar  payments  are 
not  accorded  to  salespersons  of 
competing  customers  on  proportionally 
equal  terms  in  compliance  with 
Sections  2  (d)  and  (e)  of  the  Clayton 
Act." 

To  the  extent  that  Section  248.8 
prohibits  industry  members  fit>m 
surreptitiously  compensating  employees 
of  their  customers  in  exchange  for 
greater  effort  on  the  part  of  those 
employees,  it  addresses  commercial 
bribery,  which  may  be  prohibited  under 
Section  2(c)  of  the  Clayton  Act  ^^  and  is 
proscribed  by  many  state  criminal 
statutes."  To  the  extent  that  §  248.8 

{)rohibits  bonus  plans  dependent  on 
ottery,  it  addresses  business  conduct 
which  may  be  proscribed  by  Section  5 
of  the  FTC  Act  and  by  state  statutes 
relating  to  lotteries  and  similar 
promotions.  >  3  To  the  extent  that  it 
requires  payments  to  salespersons  of 
competing  customers  to  be  on 
proportionally  equal  terms,  it  restates 
general  principles  of  competition  law 
which  are  set  forth  in  Section  2  of  the 
Clayton  Act  and  the  Fred  Meyer  Guides. 
See  Guides  for  Advertising  Allowances 
and  Other  Merchandising  Payments  and 
Services,  16  CFR  Part  240. 

Section  248.9 

Section  248.9  of  the  Guides  prohibits 
industry  membere  from  "willfully" 
enticing  away  the  employees  of 
competitors  "with  the  intent  and  effect 
of  thereby  hampering  or  injuring 
competitors  in  their  business  or 
destroying  or  substantially  lessening 
competition."^*  Such  conduct  may 
constitute  a  commercial  tort.**  The 
Guides  do  not  add  substantial  industry- 
specific  analysis  to  this  general 
authority. 

Section  248.10 

Section  248.10  of  the  Guides  prohibits 
industry  members  from  "knowingly 
inducing  or  attempting  to  induce  the 
breach  of  existing  lawful  contracts 


JMI 


"  15  U.S.C.  13(c). 

'  2  See  e.g.,  Cal.  Penal  Code  §  641 .3  et  seq. 
(Deering  1995):  III.  Rev.  Stat.,  Ch.  38,  para.  29A-1 
(1995):  N.Y.  Penal  Law  §  180.00  (McKinney  1976). 

"See e.g.,  Tex.  Penal  Code  §  32.42  (West  1995); 
Cal.  Bus.  &  Prof.  Code  §  17539.1  (Deering  1995);  Cal. 
Penal  Code  §  319  et  seq.  (Deering  1995). 

"As  a  caveat,  section  248.9  provides: 

nothing  in  this  section  shall  be  construed  as 
precluding  such  persons  from  seeking  more 
favorable  employment,  or  as  precluding  employers 
from  hiring  or  offering  employment  to  employees  of 
a  competitor  in  good  faith  and  not  for  the  purpose 
of  inflicting  competitive  injury. 

"  See  generally,  Lee,  supra  note  10,  Ch.  45: 
William  L.  Prosser.  Prosser  on  Torts  8 129  (4th  ed. 
1971)  (hereinafter  "Prosser''). 


between  competitors  and  their 
customers.*  *  ""The conduct 
described  in  this  section  may  be  a 
commercial  tort.*«  There  is  no  need  for 
this  section  of  the  Guides,  because  it 
does  not  supplement  this  general 
authority  with  instruction  specifically 
relevant  to  the  beauty  and  barber 
equipment  and  supply  industry. 

Section  248.11 

Section  248.11  proscribes  exclusive 
dealing  arrangements  where  the  effect 
on  such  arrangements  "may  be 
substantially  to  lessen  competition  or 
tend  to  create  a  monopoly  in  any  line 
of  commerce. ' '  This  section 
recapitulates  language  contained  in 
Section  3  of  the  Clayton  Act  and  sets  out 
a  general  principle  of  Sherman  Act 
Section  2  jurisprudence — namely,  that 
exclusive  dealing  may  constitute  an 
antitrust  violation  where  it  constitutes 
an  attempt  to  monopolize  or  results  in 
an  actual  monopolization  of  a  relevant 
market. 

Section  248.12 

Section  248.12  prohibits  commercial 
bribery.  This  conduct  may  be  prohibited 
by  Section  2(c)  of  the  Clayton  Act,  and 
by  many  state  criminal  statutes.  >'  There 
is  no  need  for  this  section  of  the  Guides, 
because  it  does  not  supplement  this 
general  authority  with  instruction 
specifically  relevant  to  the  beauty  and 
barber  equipment  and  supply  industry. 

Section  248.13-248.15 

Sections  248,13,  248.14  and  248.15  of 
the  Beauty/Barber  Guides  respectively 
proscribe  discriminatory  pricing,  the 
provision  of  discriminatory  promotional 
allowances,  and  inducing  price 
discrimination.  Section  248.13  and 
248.15  recite  almost  verbatim  language 
contained  in  Sections  2  (a),  (b)  and  (f) 
of  the  Clayton  Act.  Section  248.14  is 
duplicative  of  the  Fred  Meyer  Guides,  . 
which  interpret  Sections  2  (d)  and  (e)  of 
the  Clayton  Act  and  Section  5  of  the 
Federal  Trade  Commission  Act.  See 
Guides  for  Advertising  Allowances  and 
Other  Merchandising  Payments  and 
Services,  16  CFR  part  240. 

rv.  Conclusion 

The  Commission  thus  believes  that 
the  Beauty/Barber  Guides  do  not 
provide  guidance  substantially  specific 
to  the  beauty  and  barber  equipment  and 
supply  industry.  The  Guides  merely 
restate  principles  of  consumer 
protection  and  commercial  tort  law 
found  in  statutes,  case  law,  and  other 


<^Lee,  supra  note  10,  at  45:  Prosser,  supra  note 
15.  at  S 129. 
^' See  supra  note  12. 
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regulations.  The  Guides  also  describe 
certain  conduct  that  may,  in  some 
instances,  violate  Sections  2  (a),  (b),  (c) 
and  (d)  of  the  Clayton  Act.  In  addition, 
to  the  extent  that  certain  conduct 
described  by  the  Guides  may 
substantially  lessen  competition  in  a 
properly  defined  antitrust  market,  it 
may  violate  Section  5  of  the  FTC  Act. 
To  the  extent  such  conduct  may  tend  to 
create  a  monopoly,  it  may  also  violate 
Section  2  of  the  Sherman  Act.  The 
conduct  described  by  the  Guides  must 
be  examined  on  a  case-by-case  basis  to 
determine  whether  an  applicable 
provision  of  law  has  been  violated. 
Fiirthermore,  in  some  instances,  the 
Guides  do  not  acoirately  represent 
current  Commission  poUcy  and 
enforcement  standards.  Accordingly,  the 
Commission  has  determined  to  repeal 
the  Guides. 

Anthority:  15  U.S.C.  41-58. 
List  of  Subjects  in  16  CFR  Part  248 

Advertising,  Cosmetics,  Trade 
practices.  > 

PART  248-{REA«OVEDr 

The  Commission,  under  authority  of 
Sections  5(a)(1)  and  6(g)  of  the  Federal 
Trade  Commission  Act,  15  U.S.C. 
45(a)(1)  and  46(g),  amends  chapter  I  of 
title  16  of  the  Code  of  Federal 
Regulations  by  removing  Part  248. 

By  direction  of  the  Commission. 
DonaM  S.  Oark, 
Secretary. 

[FR  Doc  95-19544  Filed  8-7-95:  8:45  am] 
■UJNQ  COOK  •7S0-ei-M 


DEPARTMENT  OF  JUSTICE 

Parole  Commission 

28  CFR  Part  2 

Paroling,  Recommitting,  and 
Supervising  Federal  Prisoners:  Fraud 
Offenses  That  Involve  Multiple  Millions 
of  Dollars  in  Losses 

AGENCY:  United  States  Parole 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Parole  Conmiission 
is  establishing  a  dollar  amount  range  of 
$1  million  to  $5  million  for  Category  Six 
fraud  offenses  in  the  paroling  policy 
guidelines  at  28  CFR  2.20.  Frauds  that 
cause  losses  of  over  $5  million  will  be 
rated  Category  Seven.  At  the  present 
time,  the  Category  Six  offense  severity 
rating  is  assigned  to  all  frauds  exceeding 
Si  million.  In  some  cases,  decisions 
above  the  Category  Six  guidelines  are 


found  warranted  because  the  dollar 
losses  greatly  exceed  those  associated 
with  ordinary  cases  of  theft/forgery/ 
fraud  that  are  rated  Category  Six.  The 
conversion  of  the  open-ended  dollar 
criterion  for  Category  Six  offenses  into 
a  range  of  $1  million  to  $5  million  will 
provide  the  Commission  with  an 
appropriate  benchmark  to  determine 
when  dollar  amount  losses  are  so 
excessive  as  to  require  the  offender  to 
serve  more  prison  time  than  indicated 
by  the  gtiidelines.  This  will  permit 
increased  consistency  in  the 
Commission's  decisionmaking. 
EFFECTIVE  DATE:  October  2, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  A.  Posch,  Office  of  General 
Counsel,  5550  Friendship  Blvd.,  Chevy 
Chase,  Maryland  20815.  Telephone 
(301) 492-5959. 

SUPPLEMENTARY  INFORMATION:  Public 
comment  was  solicited  by  publication  of 
a  proposed  rule  at  60  FR  18379  (April 
11, 1995).  ScMne  public  comment  argued 
that  the  guidelines  of  the  U.S. 
Sentencing  Commission  are 
significantly  less  severe  for  theft, 
forgery,  and  fraud  offenses  committed 
on  orafter  November  1, 1987.  (The  U.S. 
Parole  Commission's  jurisdiction  is 
limited  to  offenders  whose  crimes  were 
committed  prior  to  November  1, 1987, 
See  Section  235  of  the  Sentencing 
Reform  Act  of  1984,  which  appears  as 
an  Editorial  Note  to  18  U.S.C.  3551.) 
According  to  this  comment,  the  revision 
of  the  guidelines  is  a  step  in  the  right 
direction,  but  has  the  effect  of  creating 
two  classes  of  accountability  bom  the 
same  government,  because  significantly 
larger  dollar  amounts  would  be  required 
for  the  sentencing  guidelines  to  match 
those  of  the  U.S.  Parole  Commission. 
The  Commission  has  compared  the 
operation  of  its  guidelines  for  theft, 
forgery,  and  fraud  cases  with  those  of 
the  U.S.  Sentencing  Commission,  as 
applied  in  actual  practice.  The 
conclusion  is  that  the  guideline  ranges 
are,  contrary  to  the  public  comment, 
roughly  equivalent.  This  is  because  the 
parole  guideline  ranges  are  determined 
solely  by  reference  to  the  dollar  amotmt, 
whereas  the  sentencing  guidelines  begin 
with  dollar  amount  but  require  upward 
adjustments  for  such  typical  aggravating 
factors  (in  large-scale  white  collar 
crimes)  as  "organizer  or  leader", 
multiple  victims,  multiple  counts,  and 
refusal  to  accept  responsibility.  Frauds 
that  cause  losses  of  $1  million  or  more 
usually  involve  some  degree  of 
organizational  leadership,  multipUdty 
of  schemes  and  victims,  efforts  to  deny 
responsibility,  etc.,  sufficient  to  produce 
several  upward  adjustments.  In  this 
manner,  the  total  offense  level  produces 


a  guideline  range,  in  most  cases,  equal 
to  or  greater  than  the  parole  guidelines. 
For  example,  a  conviction-offense  fraud 
of  $750,000  with  upward  adjustments 
reflecting  persistent  fraudulent 
investment  schemes  by  an  unrepentant 
first  offender  can  produce  a  sentencing 
guideline  range  of  46-57  months,  which 
is  greater  than  the  corresponding  parole 
guideline,  even  if  the  Parole 
Commission  includes  additional  losses 
exceeding  $1  million  (40-52  months). 

Accordingly,  the  Commission  decided 
to  adopt  its  original  proposal  to  set  a 
range  of  $1  million  to  $5  million  for 
Category  Six  offenses,  and  to  rate  fraud 
offenses  exceeding  $5  million  in 
Category  Seven. 

The  Commission  intends  that  the 
practical  effect  of  this  giiideline  revision 
will  be  to  preclude  decisions  above  the 
Category  Six  guidelines  when  the 
relevant  dollar  amount  does  not  exceed 
$5  million,  except  when  non-monetary 
factors  in  aggravation  (e.^.,  unusually 
vulnerable  victims)  warrant  a  decision 
above  the  guideline  range  in  individual 
cases.  The  Category  Seven  rating  will, 
for  the  most  part,  include  cases  in 
which  above-guideline  decisions  would 
otherwise  have  been  expected. 

Finally,  the  Commission  decided  to 
adopt  conforming  amendments  to  the 
other  offense  examples  listed  in  the 
guidelines  that  are  rated  by  dollar 
amount  (i.e.,  property  destruction, 
counterfeit  currency,  antitrust  offenses, 
insider  trading,  tax  evasion,  and 
currency  offenses). 

Implementation 

The  revised  guidelines  will  be  applied 
at  any  initial  parole  hearing  or 
revocation  hearing  conducted  on  or  after 
the  effective  date  set  forth  above.  The 
revised  guideline  will  also  be  applied 
retroactively  to  prisoners  who  were 
given  parole  or  reparole  decisions  prior 
to  that  effective  date,  at  the  next 
statutory  interim  hearing  conducted 
pursuant  to  28  CFR  2.14,  provided  that 
application  of  the  revised  guideline 
results  in  a  decision  more  favorable  to 
the  prisoner.  For  example,  at  a  statutory 
interim  hearing,  a  prisoner  who  was 
continued  above  the  Category  Six 
guidelines  for  a  $4  million  fraud  offense 
could  argue  for  a  release  date  within  the 
Category  Six  guidelines  if  he  can  show 
that  no  other  factor  continues  to  justify 
a  departure  from  the  guideline  range. 

Executive  Order  12866  and  Regulatory 
Flexibility  Statement 

The  U.S.  Parole  Commission  has 
determined  that  this  proposed  rule  is 
not  a  significant  regulatory  action  for 
the  purposes  of  Executive  Order  12866, 
and  the  proposed  rule  has,  accordingly. 


not  been  reviewed  by  the  Office  of 
Management  and  Budget.  The  proposed 
rule,  if  adopted,  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities, 
within  the  meaning  of  the  regulatory 
flexibility  act,  5  U.S.C.  605(b). 

List  of  Subjects  in  28  CFR  Part  2 

Administrative  practice  and 
procedure,  probation  and  parole, 
prisoners. 

The  Final  Rule 

Accordingly,  the  Parole  Commission 
adopts  the  following  amendments  to  28 
CFR  part  2: 

PART  2— [AMENDED] 

1.  The  authority  citation  for  28  CFR 
part  2  continues  to  read  as  follows: 

Audiority:  18  U.S.C.  4203(a)(1)  and 
4204(aH6). 


2.  28  CFR  part  2,  §  2.20,  Chapter  3, 
Subchapter  A,  Paragraph  303  (Property 
Destruction  Other  Than  as  Listed 
Above)  is  amended  by  deleting 
subparagraph  (b);  redesignating 
subparagraphs  (c)  through  (g)  as 
subparagraphs  (d)  through  (h) 
respectively;  and  by  adding  new 
subparagraphs  (b")  and  (c)  to  read  as 
follows: 
***** 

(b)  if  damage  of  more  than  55,000,000  is 
caused,  grade  as  Category  Seven; 

(c)  if  damage  of  more  than  $1,000,000  but 
not  more  than  $5,000,000  is  caused,  grade  as 
Category  Six; 

4|       *        *        *        * 

3.  28  CFR  part  2,  §  2.20,  Chapter  3, 
Subchapter  D,  Paragraph  331  (Theft. 
Forgery,  Fraud,  Trafficking  in  Stolen 
Property,  Interstate  Transportation  of 
Stolen  Property,  Receiving  Stolen 
Property,*  Embezzlement,  and  Related 
Offenses)  is  amended  to  delete 
subparagraph  (a);  to  redesignate 
subparagraphs  (b)  through  (g)  as 
subparagraphs  (c)  through  (h) 
respectively;  and  to  add  new 
subparagraphs  (a)  and  (b)  to  read  as 
follows: 
***** 

(a)  If  the  value  of  the  property  *  is  more 
dian  S5 ,000.000,  grade  as  Category  Seven: 

(b)  If  the  value  of  the  property  *  is  more 
than  $1,000,000  but  not  more  than 
55,000,000,  grade  as  Category  Six; 
***** 

4.  28  CFR  part  2,  §  2.20,  Chapter  3, 
Subchapter  E,  Paragraph  341  (Passing  or 
Possession  of  Counterfeit  Currency  or 
Other  Medium  of  Exchange*),  is 
amended  to  delete  subparagraph  (a);  to 
redesignate  subparagraphs  (b)  through 
(e)  as  subparagraphs  (c)  through  (f) 


respectively;  and  to  add  new 
subparagraphs  (a)  and  (b)  as  follows: 

*        *        *        *        * 

(a)  If  the  face  value  of  the  currency  or  other 
medium  of  exchange  is  more  than 
$5,000,000,  grade  as  Category  Seven; 

(b)  If  the  &ce  value  of  the  currency  or  other 
medium  of  exchange  is  mwe  than  $1,000,000 
but  not  more  than  $5,000,000,  grade  as 
Category  Six; 
***** 

5.  28  CFR  part  2,  §  2.20,  Chapter  3, 
Subchapter  F,  Paragraph  363  (Insider 
Trading),  is  amended  to  delete 
subparagraph  (a);  to  redesignate 
subparagraphs  (b)  through  (f)  as 
subparagraphs  (c)  through  (g) 
respectively;  and  to  add  new 
subparagraphs  (a)  and  (b)  to  read  as 
follows: 
***** 

(a)  If  the  estimated  economic  impact  is 
more  than  $5,000,000,  grade  as  Category 
Seven; 

(b)  If  the  estimated  economic  impact  is 
more  than  $1,000,000  but  not  more  than 
$5,000,000.  grade  as  Category  Six; 
***** 

6.  28  CFR  part  2,  §  2.20,  Chapter  5, 
Subchapter  A,  Paragraph  501  (Tax 
Evasion),  is  amended  to  delete 
subparagraph  (a);  to  redesignate 
subparagraphs  (b)  through  (f)  as 
subparagraphs  (c)  through  (g) 
respectively;  and  to  add  new 
subparagraphs  (a)  and  (b)  as  follows: 
***** 

(a)  If  the  amount  of  tax  evaded  or  evasion 
attempted  is  more  than  $5,000,000,  grade  as 
Category  Seven; 

(b)  If  the  amoimt  of  tax  evaded  or  evasion 
attempted  is  more  than  $1,000,000  but  not 
more  than  $5,000,000,  grade  as  Category  Six; 
***** 

7.  28  CFR  part  2,  §  2.20,  Chapter  11, 
Subchapter  G,  Paragraph  1161  (Reports 
on  Monetary  Instrument  Transactions), 
is  amended  to  delete  subparagraph  (a); 
to  redesignate  subparagraphs  (b) 
through  (d)  as  subparagraphs  (c)  through 
(e)  respectively;  and  to  add  new 
subparagraphs  (a)  and  (b)  to  read  as 
follows: 
***** 

(a)  If  extremely  large  scale  (e.g.,  the 
estimated  gross  amount  of  currency  involved 
is  more  than  $5,000,000),  grade  as  Category 
Seven; 

(b)  If  very  large  scale  (e.g.,  the  estimated 
gross  amount  of  currency  involved  is  more 
than  $1,000,000  but  not  more  than 
$5,000,000),  grade  as  Category  Six; 
***** 

Dated:  July  26, 1995. 
Edward  F.  Reilly.  Jr.. 

Chairman,  U.S.  Parole  Commission. 

[FR  Doc.  95-19311  Filed  8-7-95;  8:45  am) 
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DEPARTMErfT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  946 


[VA-103-FOR] 

Virginia  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  approving,  witii 
certain  exceptions,  a  proposed 
amendment  to  the  Virginia  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Virginia  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  includes  changes  to 
sections  480-03-19.816/817. 102(e)  of 
the  Virginia  program  relative  to  the 
disposal  of  coal  processing  waste  and 
undergroimd  development  waste  in 
mined-out  areas.  The  amendment  is 
intended  to  clarify  what  provisions  of 
the  coal  mine  waste  disposal  regulations 
apply  when  disposal  of  coal  processing 
waste  or  underground  development 
waste  occurs  in  mined-out  areas  for  the 
purpose  of  backfilling  a  disturbed  area. 

EFFECTIVE  DATES:  August  8, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  A.  Penn,  Director,  Big  Stone  Gap 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  P.O. 
Ehawer  1217,  Powell  Valley  Square 
Shopping  Center,  Room  220,  route  23, 
Big  Stone  Gap,  Virginia  24219, 
Telephone:  (703)  523-4303. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Virginia  Program. 

II.  Submission  of  the  Amendment. 

III.  Director's  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Virginia  Program 

On  December  15, 1981,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Virginia  program.  Background 
information  on  the  Virginia  program 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  December  15, 1981,  Federal  Register 
(46  FR  61085-61115).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  946.12,  946.13, 
946.15,  and  946.16. 
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n.  Submission  of  the  Amendment 

By  letter  dated  Octolwr  31, 1994 
(Administrative  Record  No.  VA-839), 
Virginia  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Virginia  proposes  to  amend 
sections  480-03-19.816/817. 102(e)  to 
clarify  the  Virginia  regulations  that  are 
applicable  when  coal  processing  waste 
and  underground  development  waste  is 
used  as  backfill  material  for  mined-out 
areas.  The  proposed  amendment  is 
intended  to  settle  interpretational 
differences  between  Virginia  and  OSM 
relative  to  how  the  coal  mine  waste 
regulations  apply  to  waste  materials 
placed  in  baddills. 

The  proposed  amendment  was 
published  in  the  November  16, 1994, 
Federal  Register  (59  PR  59187),  and  in 
the  same  notice,  OSM  opened  the  public 
comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  comment  period  closed  on 
December  16, 1994. 

m.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amenchnent  to  the  Virginia  program. 

VB  480-03-19. 816/817. 102le). 
Backfilling  and  Grading:  General 
Requirements 

Virginia  is  amending  subsections 
102(e)  to  provide  that  the  disposal  of 
coal  processing  waste  and  undergroimd 
development  waste  in  the  mined-out 
areas  shall  be  in  accordance  with  new 
subsections  102(e)  (1)  and  (2). 

a.  New  paragraphs  480-03-19.816/ 
817.102(e)(1)  provide  that  disposal  of 
coal  processing  waste  and  underground 
development  waste  in  the  mined-out 
area  to  backfill  disturbed  areas  shall  be 
in  accordance  with  480-03-19.816/ 
817.81  (coal  mine  waste:  general 
requirements).  This  provision  differs 
from  the  counterpart  Federal  regulations 
at  30  CFR  816/817.102(e)  in  that  the 
Federal  regulations  require  that  the 
disposal  of  coal  processing  waste  and 
underground  development  waste  placed 
in  the  mined-out  area  shall  be  in 
accordance  with  both  30  CFR  816/ 
817.81  and  816/817.83.  In  effect,  the 
proposed  amendment  will  eliminate 
compliance  with  section  480-03- 
19.816/817.83,  the  Virginia  counterpart 
to  30  CFR  816/817.83,  the  performance 
standards  for  refuse  piles,  when  refuse 
is  used  for  backfill.  Therefore,  the 
Virginia  program  must  assiue  the 
stability  of  the  backfill  material,  and  the 
prevention  of  acid  or  toxic  drainage 
from  the  backfill. 


In  its  submittal  of  this  amendment, 
Virginia  provided  the  following 
explanation  of  how  the  regulatory 
authority  will  interpret  and  implement 
Virginia  Regulations  fVR)  480-03- 
19.816/817.102(e)  (1)  to  be  as  effective 
as  the  counterpart  Federal  regulations  in 
providing  environmental  safeguards: 

(ij  As  proposed,  VR  480-03-19.816/ 
817.102(e)  (1),  would  apply  when  coal  mine 
waste  is  placed  in  a  mined-out  area  as  part 
of  the  backfilling  process  to  restore  the 
approximate  original  contour  (ACXZ)  without 
a  change  in  premining  surbce  elevations.  It 
clarifies  that  compliance  with  VR  480-03- 
19.816/817.81,  but  not  VR  480-03-19.816/ 
817.83,  is  required. 

[ii|  The  Virginia  proposed  regulation 
distinguishes  between  those  standards  that 
are  appropriate  for  a  conventional  refuse  pile 
and  those  appropriate  for  areas 
conventionally  backfilled  with  refuse.  This  is 
analogues  to  the  way  the  Virginia  program 
distinguishes  between  excess  spoil  filh  and 
areas  backfilled  to  AOC. 

(iiil  Section  480-03-19.816/817.102(1) 
requires  that  "acid  and  toxic-forming 
material  shall  not  be  buried  or  stored  in 
proximity  to  any  drainage  course."  The 
Virginia  Division  of  Mined  Land  Reclamation 
(DMLR)  interprets  this  standard  to  be 
applicable  to  acid  and  toxi-forming  refuse  as 
well  as  acid  and  toxic-forming  overburden/ 
mine  spoil. 

(ivl  Pursuant  to  480-03-19.816/817.81(c) 
such  backfill  design  is  required  to  be  certified 
by  a  qualified  registered  professional 
engineer  (RPE)  using  prudent  engineering 
practices  and  any  criteria  established  by  the 
Division.  DMLR  considers  the  determination 
of  seeps,  springs,  or  other  discharges 
necessary  in  the  designating  of  a  backfill 
consistent  with  480-0319.816/817.81.  Thus, 
coal  mine  waste  that  is  acid  or  toxic-forming 
could  not  be  considered  as  suitable  for 
backfill  pursuant  to  proposed  816/817.102(e) 
unless  the  permiUee  is  able  to  demonstrate 
that  the  material  is  isolated  and 
hydrologically  separated  from  a  drainage 
course. 

|v)  The  proposed  regulation  is  intended  to 
include  the  hydrologic  protection  standards 
of  480-^3-19.816/817.41  and  480-03- 
19.816/817.102.  Through  DMLRs  hydrologic 
impact  assessment  and  the  application  of 
480-03-19.816/817.102(a)(4).  (c),  (f),  and  (g). 
DMU<  has  ample  authority  to  limit  coal  mine 
waste  to  suitable  areas  and  to  ensure  that 
appropriate  measures  are  taken  to  prevent 
erosion,  acid/toxic  drainage  and  adverse 
effects  to  the  hydrologic  kelance.  This 
standard  is  reinforced  by  480-03-19.816/ 
817.81(a)(1)  which  requires,  "Coal  mine 
wastes  shall  be  placed  in  a  controlled  manner 
to  (1)  minimize  adverse  effects  of  leachate 
and  surface  water  runoff  on  siuface  and 
ground  water  quality  and  quantity." 

[vij  The  Virginia  program  permits  only 
"suitable  coal  mine  waste  materials"  to  be 
used  as  backfill.  Other  coal  mine  waste  must 
be  placed  in  a  conventional  "refiise  pile" 
subject  to  the  standards  of  480-03-19.816/ 
817.102(e),  480-03-19.816/817.81,  and  480- 
03-19.816/817.83. 

Ivii)  DMLR  fmds  authority  at  480-03- 
19.816/81 7.22(b)  and  (c)  to  require  a 


demonstration  of  the  suitability  of  coal  mine 
waste  both  during  and  subsequent  to  the 
permitting  process.  DMLR  has  always  been 
cxincemed  that  the  characteristics  of  coal 
mine  waste  may  change  when  produced  over 
a  large  aerial  extent,  from  different  seams,  or 
at  different  locations.  DMLR  interprets  480- 
03-19.816/817.22(c)  as  authority  to  require 
periodic  testing  as  necessary  to  ensure 
compliance  with  the  hydrologic  protection 
and  other  performance  standards.  DMLR 
finds  further  support  for  its  interpretation  at 
48O-03-19.816/817.102(f).  DMLR  assures 
periodic  testing  by  imposing  a  permit 
condition  pursuant  to  480-03-19.733.17 
requiring  a  quarterly  analysis  of  appropriate 
coal  mine  waste  as  it  is  placed  in  a  refuse 
pile  or  in  the  area  being  backfilled.  DMLR 
has  regulations,  policies,  and  procedures  in 
place  which  require  applicable  operations  to 
periodically  analyze  waste. 

[viiij  Since  some  coal  mine  waste  is  not 
suitable  for  the  backfill  of  pre-existing 
Iwnches  or  other  mined-out  areas,  DMLR's 
proposed  regulation  can  only  be  read  to  be 
consistent  with  the  defined  term  "reasonably 
available  spoil"  which  includes  the  use  of 
"suitable  coal  mine/waste,"  as  backfill 
material.  DMLR  interprets  suitable  to  be  a 
measure  of  both  chemical  and  physical 
characteristics.  DMLR  requires  analyses  for 
the  chemical  characteristics  during  the 
permitting  process  before  it  will  determine 
that  the  material  is  suitable.  DMLR  also 
requires  a  design  certified  by  a  qualified  RPE 
demonstrating  that  the  material  is  suitable  to 
achieve  a  static  safety  factor  of  1.3. 

[ix]  DMLR  finds  authority  to  require  the 
demonstration  of  suitability  at  480-03- 
19.816/817.102(a)(3),  480-^3-19.816/ 
817.102(f).  and  480-03-19.816/817.81(c). 

[x]  The  proposed  regulation  still  requires 
compliance  with  the  general  requirements  of 
coal  mine  waste  handling  set  forth  by  480- 
03-19.816.81.  These  general  requirements 
require  among  other  diings  that  waste  be 
placed  in  a  controlled  manner  to  minimize 
adverse  effects  of  leachate  and  surface  water 
runoff  on  surface  and  ground  water  quality 
and  quantity,  and  ensure  mass  stability  and 
prevent  mass  movement  during  and  after 
construction. 

[xi]  The  regulation  as  proposed  and  read  in 
context  with  the  entire  Virginia  program  also 
contains  sufficient  specificity  appropriate  for 
"suitable  coal  mine  waste."  The  material 
sampling,  the  hydrologic  protection 
standards,  and  the  design  and  stability 
standards  give  DMLR  ample  authority  to 
ensure  that  backfilling  operations  use 
suitable  material  and  meet  the  standards  of 
the  Virginia  program. 

Virginia's  construction  of  the 
requirements  of  the  Virginia  program 
regulations  and  the  explanation  of  the 
regulatory  authority's  interpretation  of 
those  regulations  indicates  that  the 
stability  of  the  backfill  will  be  ensiued. 
Only  coal  mine  waste  that  is  physically 
suitable  for  placement  will  be  used  in 
the  backfill.  The  physical  properties  of 
the  material  will  be  determined  upon 
the  judgement  of  a  qualified  RPE. 
Quality  control  of  these  materials  will 
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be  ensiued  by  periodic  testing.  All 
backfill  must  be  certified  by  the  RPE  as 
obtaining  a  minimum  safety  factor  of 
1.3. 

While  the  S]>ecific8  of  the  sampling 
and  analyzing  program  have  not  been 
described  in  detail,  Virginia  has 
reasonably  explained  its  authority  and 
procediues  for  ensuring  that  only  non- 
toxic forming  material  will  be  placed  in 
the  backfill  areas,  or  that  the  permittee 
must  demonstrate  that  the  placement  of 
these  materials  will  not  result  in  toxic/ 
acid  mine  drainage.  In  addition. 
Virginia  also  explained  that  the 
regulatory  authority  has  ample  authority 
to  ensiue  that  appropriate  measures  are 
taken  to  prevent  acid  and  toxic  drainage 
and  adverse  effects  to  the  hydrologic 
balance.  Such  measures  could 
reasonably  include  the  addition  of 
limestone  or  other  alkaline  materials  to 
the  backfill  when  the  regulatory 
authority  determined  it  necessary  to 
provide  an  appropriate  measure  of 
safety. 

b.  Virginia  is  proposing  to  amend 
paragraph  480-03-19.816/817(e)(2)  to 
provide  that  the  disposal  of  coal 
processing  waste  and  underground 
development  waste  in  the  mined-out 
area  as  a  refuse  pile  and  not  to  backfill 
disturbed  areas  to  AOC  shall  be  in 
accordance  with  480-03-19,816/817.81 
and  480-03-19.816/817.83.  The 
Division,  may  approve  a  variance  to 
490-03-19.816/817.83(a)(2),  concerning 
drainage  controls,  if  the  applicant 
demonstrates  that  the  area  above  the 
refuse  pile  is  small  and  that  appropriate 
measiues  will  be  taken  to  direct  or 
convey  nmoff  across  the  surface  area  of 
the  pile  in  a  controlled  manner. 

The  proposed  language  differs  from 
the  Federal  regulations  at  30  CFR  816/ 
817.102(e)  in  that  the  Federal 
regulations  do  not  provide  for  a  variance 
from  the  requirements  at  30  CFR  816/ 
817.83(a)(2)  concerning  drainage 
controls.  In  effect,  the  proposed 
variance  could  eliminate  an  additional 
safeguard  against  erosion  of  the  fill. 

In  its  submittal  of  this  amendment, 
Virginia  provided  the  following 
explanation  of  how  the  regulatory 
authority  will  interpret  and  implement 
480-0319.816/817.102(e)(2). 

[ij  Proposed  480-03-19.816/81 7.102(e)(2) 
requires  compliance  with  480-03-19.816/ 
817.81,  and  480-03-19.816/817.83  when  a 
refuse  pile  is  to  be  constructed  in  the  mined- 
out  area.  In  this  respect,  it  is  identical  to  the 
Federal  requirements.  However,  this  rule  also 
provides  for  a  variance  from  the  surface 
runoff  diversion  requirements  of  480-03- 
19.816/817. 83(a)(2)  under  certain  conditions. 

(ii)  The  proposed  rule  at  480-03-19.816/ 
817.102(e)(2)  is  applicable  only  to  coal  mine 
waste  piles  built  in  mined-out  areas.  Usually. 


when  a  permittee  has  "suitable  coal  mine 
waste"  and  the  permit  area  includes 
previously  mined  benches,  an  opportunity 
exists  to  achieve  two  separate  objectives  of 
the  Act.  The  suitable  coal  mine  waste  can  be 
used  to  achieve  AOC  on  the  existing  benches, 
thus  reclaiming  AML  (abandoned  mine 
lands]  that  would  likely  never  be  reclaimed 
otherwise.  Also,  by  using  the  suitable  coal 
mine  waste  on  the  pre-existing  benches,  the 
disturbance  of  off-site  areas  and  construcUon 
of  a  conventional  refuse  pile  becomes 
uimecessary.  Thus,  DMUl  is  able  to 
minimize  areas  disturbed  or  affected  by  the 
mining  operation. 

(iii)  It  is  DMLR's  practice  to  require  the 
placement  of  suitable  coal  mine  waste  on 
pre-existing  benches  as  backfill  when 
sufficient  and  suitable  benches  are  available. 
However,  when  the  volume  of  coal  mine 
waste  will  exceed  the  AOC  configuration  of 
the  available  bench.  DMLR  still  prefers 
placement  of  the  coal  mine  waste  on  the 
bench  rather  than  on  undisturbed  areas,  hi 
such  cases.  DMLR  will  require  the 
construction  of  the  refuse  pile  to  be 
consistent  with  both  480-03-19.816/817.81 
and  83. 

(iv)  DMLR  proposes  to  grant  the  variance 
contained  at  proposed  480-03- 
19.817.102(e)(2)  in  such  case,  but  only  when 
certain  conditions  are  met.  DMLR  will 
consider  the  area  above  the  refuse  pile  as 
small  if  there  are  no  channeled  flows  and  if 
during  storm  events  there  is  only  sheet  flow. 
However.  DMLR  will  not  grant  the  variance 
if  the  drainage  area  above  the  pile  on  any 
point  excess  500  feet,  measur^  along  the 
slope. 

[v]  DMLR  will  accept  only  those 
appropriate  measures  that  can  be  shown, 
using  standard  engineering  practices  to 
convey  the  flow  across  the  pile  safely  and 
prevent  erosion.  Such  practices  may  include 
sufficient  vegetation  to  prevent  erosion  or  the 
use  of  terrances  that  direct  runoff  from  the 
areas  above  the  refuse  pile  and  runoff  &t)m 
the  sur&ce  of  the  refuse  pile  into  stabilized 
channels  designed  to  safely  pass  runoff  from 
the  100-year,  6-hour  precipitation  event 

As  detailed  above,  Virginia  has 
clarified  those  instances  where  a 
variance  could  be  granted.  In  addition, 
Virginia  has  limited  the  size  of  areas 
which  could  qualify  for  an  exemption  to 
"small"  areas.  Virginia  has  defined 
"small"  quantitatively  as  slopes  less 
than  500  feet  in  length,  and 
functionally,  as  zones  where  runoff 
during  storm  events  is  only  sheet  flow. 
Virginia  has  also  reasonably  explained 
how  the  Virginia  program  would 
safeguard  refuse  piles  in  mined-out 
areas  f^om  erosion  despite  an 
authorization  of  the  proposed  variance. 

The  Federal  regulations  at  30  CFR 
732.15(a)  require  that  the  State's  laws 
and  rules,  collectively,  be  in  accordance 
with  SMCRA  and  consistent  with  the 
Federal  regulations.  That  is,  the  State's 
statutes,  rules,  policy  statements,  and 
similar  materials  are  compared, 
collectively,  with  the  Federal  statute 


and  rules,  collectively,  to  ensure  that 
the  State's  program,  as  a  whole,  meets 
the  Federal  requirements.  Therefore, 
while  Virginia's  proposed  provisions  are 
not  identical  to  the  counterpart  Federal 
regulations,  OSM  has  reviewed  the 
Virginia  program,  collectively,  to 
determine  consistency  with  the  Federal 
regulations.  The  detailed  explanation 
and  scope  of  the  proposed  amendments 
which  were  submitted  by  Virginia  on 
October  31, 1994.  provide  a  clear 
explanation  of  Virginia's  assertion  that 
the  Virginia  program,  with  the  proposed 
amendments,  remains  no  less  effective 
than  the  Federal  regulations. 

The  Director  concurs  that  the  Virginia 
program  will  not  be  rendered  less 
effective  than  the  Federal  regulations  in 
controlling  erosion,  preventing  acid  and 
toxic  drainage,  and  providing  for  the 
stability  of  fills  of  coal  processing  waste 
and  imderground  development  waste  in 
mined-out  areas  if  the  program  is 
implemented  as  discussed  in  the 
October  31. 1994,  submittal,  provided 
that  the  required  amendments  discussed 

below  are  added  to  the  program. 

.  The  Federal  regulations  at  30  CFR 
816/81 7.83(a)  provide  for  drainage 
control  at  refuse  piles.  Specifically,  the 
regulations  require  diversions  and 
underdrains  to  control  erosion,  prevent 
water  infiltration  into  the  disposal 
facility,  and  to  ensure  stabiUty  if  the 
area  contains  springs,  natural  or 
manmade  watercourses,  or  wet  weather 
seeps.  These  provisions  pertain  most 
appropriately  to  piles  or  deposits  which, 
when  placed,  would  interfere  with  the 
natiu-al.  preexisting  drainage  patterns. 
Directing  drainage  away  from  those 
refuse  piles  would  help  prevent  the 
creation  of  impoundments  and  would 
help  prevent  excessive  infiltration  into 
the  pile  that  could  weaken  the  structure. 
Diversions  and  underdrains  do  not  serve 
those  purp>oses,  however,  when  the 
refuse  is  used  for  backfill  to  return  to 
AOC.  That  is  because  the  AOC 
complements  and  assists  the  area's 
natural  surface  drainage  patterns. 
Therefore,  returning  a  site  to  AOC 
should  itself  prevent  the  creation  of 
impoundments  and  other  interferences 
with  natural  drainage  patterns.  Vii>ginia 
will  not  require  these  diversions  and 
underdrains  for  coal  refuse  disposals  on 
benches  that  are  only  being  returned  to 
AOC.  For  the  above  stated  reasons,  the 
Director  agrees  that  Virginia  need  not 
require  placement  of  underdrains  and 
diversions  in  coal  refuse  sites  returned 
to  AOC. 

The  Federal  regulations  at  30  CFR 
816/817.83(b)  provide  for  the 
stabilization  and  revegetation  of  surface 
areas  at  refuse  piles  in  order  to 
minimize  surface  erosion.  The  Virginia 
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rules  at  480-03-19.816/817.111-116 
require  the  revegetation  of  all  disturbed 
areas  following  backfilling.  In  addition,. 
480-O3-19.816/817.102(a)(4)  require 
that  backfilling  and  grading  be 
perfonned  in  a  manner  to  minimize 
erosion  and  water  pollution.  These 
requirements  serve  as  counterparts  to 
and  are  no  less  effective  than  the 
Federal  requirements  at  30  CFR  816/ 
817.83(b)  concerning  surface  area 
stabilization  of  refuM  piles.       ^^ 
The  Federal  regulations  at  30  CFR' 
816/81 7.83(cKl)'Tequire  that  all 
vegetation  and  organic  materials  be 
removed  from  the  disposal  area  prior  to 
placement  olcoal  mine  waste.  Where 
coal  mine  waste  will  be  placed  on  pre- 
existing mine  benches,  the  Directs  is 
requiring  that  Vir^nia  comply  with  the 
Virginia  rules  at  48(M)3-m816/ai7.74 
concwning  pkcemeat  of  excess  spoil  on 
pre-existing  mine  benches  Those  roles 
specifically  require,  at  subsection  (a), 
that  all  vegetative  aid  organic  materials 
be  removed  from  the  disposal  area  prior 
to  placement.  Wharecoal  mine  waste 
will  be  placed  on  recently  mined-out 
benches,  the  Directm  expects  that  aU 
vegetatioxand  organic  materials  will 
already  have  been  remeved  by  the 
mining  operations;  Therefore,  Virginia's 
rules  (with  the  reqiiired  amendmrat 
mentioned  above)  will  provide 
coimterparts  to  and  will  be  no  less 
effective  than  the  Federal  requirements 
at  30  CFR  816/817.83(c)(l). 

The  Federal  regulations  at  816/ 
S17.83(cU2)  provide  that  the  final 
configuraticm  of  the  pile  shaH  be 
suitable  for  the  approved  post-mining 
land  use.  Tmraces  are  pennitted,  bvrt  the 
grade  of  the  outslope  heHvera  terraces 
^all  not  be  steepw  than:2h:lv  (50 
percent).  Tlie  Virginia  rules  at  480-03- 
19.816/817.102(^(5)  provide  that 
disturbed  areas  shall  be  backfilled  and 
gradedto  support  the  approved 
postmining  land  use.  Virginia'srules  at 
480-03-19.816/81 7. 102(^  allow  the  use 
of  cut-and-fill  terraces  without  imposing 
any  grade  limits  on  the  outslope 
between  the  tecraces.  However, 
restricting  outslopes  to  2h:lv  as  the 
Federal  rule  requires  for  refuse  piles 
may  conflict  with  the  requirement  to 
return  a  site  to  AOC,  since  premining 
slopes  might  havftexceeded  2h:lv. 
Furthermore,  Virginia  requires,  at  480- 
03-19.816/817.102(a)(3),  that 
postmining  slopes  not  exceed  either  the 
angle  of  repese  or  such  lessei  slop^as 
is  necessary  to  achieve  a  minimum  Jong- 
term  static^afety  factor  ofl.S  and  to 
prevent  slides.  Therefore,  the  Directed 
concludes  that  the  Virgmia  program 
contains  adequate  proWsions  to  ensure 
the  slope  stability  of  any  cut-end-fiU 
terraces  on  a  sitaretumed  to  AOC 


without  imposition  of  an  unduly 

restrictive  slope  standard;  

The  Federal  regulations  at  30>CFR 
816/81 7.83(c)(3)  provide  that  no 
permanent  imptoundments  shall  be 
allowed  on  the  completed  refuse  pila 
Virginia  has  a  counterpart  to  this 
Federal  provision  for  coal  waste  which 
is  piled  to  rise  aiwve  AOC.  Howevec, 
this  Federal  provision  doesn't 
ai^ropriatriy  apply  in  situations  where 
the  backfilled  material  doesn't  exceed 
AOC.  In  such  instances  (AOC)^the 
Federal  regulations  at  30  CFR  816/ 
817.102(i)  do  allow  the  creation  of 
permanent  impoundments  on  backfilled 
areas.  Therefore,  where  coal  mine  waste 
is  used  only  to  return  a  mined  out  area 
to  AOC,  Virginia  need  not  require 
compliance  with  its  counterpiarts  to  30 
CFR  816/81 7.e3(c)(3). 

The  Federal  regulatims  at  30  CFR 
816/817.83(e)(4)  provide  for  the: 
covering  of  coal  mine  waste  with  tout 
feet  of  the  best  availahle,jiant09dc  and 
noncumbustible  materiaL  Virginia  has  a 
coimterpart  to  these  requirements  at 
480-03-19.816/817.102(1),  the  general 
provisions  for  backfilling  and  grading. 
Virginia's  provision potainsto all 
backfilling  operations,  and  this  would 
include  backfilling  with  coal  mine    - 
waste  as  Virginia  proposes  to  do. 

Therefore,  the  Virginia  program 

contains  the  requirements  of  30  CFR 
816/817.83(c)(4)  and  is,  therefore,  no- 
less  effective  than  those  regulations. 
The  Federal  regulations  at  30  CFR 
816/81 7.83(d)  provide  that  refuse  piles 
^all  be  inspected  durmg  construction 
by  a  qualified  registered  professional 
engineer.  These  Federal  requirements: 
pertain  to  critical  periods  diiring  the 
construetion  of  renise  piles.  Virginia's 
use  of  coal  refuse  to  achieve  AOC  will 
not  resnlt  in  a  refuse  pile  to  which  ^ 
Federal  regulations  at  30  CFR  816/ 
817.83(d)  appn^riately  apfrfy  ..since 
thare^wiU  be  no  such  critical 
construction  periods.  Therefore,  the  lack 
of  an  inspection  requirement  for  coal 
refuse  being  used  to  achieve  AOC  does 
not  render  the  Virginia  program  less 
effactive. 

However,  OSM  is  concerned  that  key 
points  of  Virginia's  explanation  may  not 
be  enforceable  because  they  are  not 
currently  part  of  the  approved  Virginia 
program.  For  example,  Virginia  stated 
that  some  coal  mine  waste  is  not 
"suitable"  for  the  backfill  of  pre-existing 
benches  or  other  mined-out  areas.  The 
term  "suitable"  is  used  several  times  in 
Virginia's  explanation  of  the  proposed 
amendments,  but  the  term  is  not 
defined.  The  State  did  say,  however, 
that  the  DMUL  interprafts  "siutable"  to 
be  a  measure  of  both  chemical  and 
physical  characteristics.  The  term 


"suitable"  needs  to  be  defined.  Such  a 
definitioikshould  clarify  "suitable"  so 
that  the  regulatory  authority  can 
consistently  apply  the  term 
appropriately.  The  definition  should 
clarify  the  criteria,  both  physical  and 
chemical,  to  be  used  to  oistinguisb    . 
between  materials  which  can  and 
cannot  be  used  for  the  backfilling  of  pre- 
existing benches  or  mined-out  areas. 

Viisinia  stated  that  the  DMLR 
consides  the  determination  of  seeps.-- 
springs,  or  other  disdisKes  necessary  in 
the  designing  of  a  backfill  consistent 
with  480-03-19.816/817.81.  Such  a 
determination  would  be  crucial  to 
efforts  to  successfully  prevent  acid  or 
toxic  drainage.  A  requirement  to 
provide  this  crucial  information  is  not 
explicitly  required  by  the  Virginia 
program,  but  should  be. 

Virginia  stated  that  the  DMLR  assures  - 
periodic  testing  by  imposing  a  permit 
condition  pursuant  to  480-03-19.773.17 
requiring  a  quarterly  analysis  of 
appropriate  coal  mine  waste  as  it  is 
placed  in  a  refuse  pile  or  in  the  area 
being  backfilled.  480-03-19.773.17  does 
not,  however,  specifically  require  the 
imposition  of  such  a  permit  condition.  - 
This  important  permit  condition  should 
be  added  to  the  Virginia  program  at 
480-03-19.773.17. 

In  its  discussion  of  the  proposed 
amendment  at  480-03-19.816/ 
817.102(e)(2),  Virginia  stated  that  the 
proposed  variance  from  the  requirement 
to  direct  water  around  the  refuse  pile 
would  only  be  granted  if  the  area  above 
the  refuse  pile  is  "small."  The  term 
"small"  was  explained  to  mean  that 
there  are  no  channeled  flows  and  that 
during  storm  events,  there  is  only  sheet' 
flow.  Additionally,  the  DMLR  would 
not  grant  the  variance  if  the  drainage 
area  above  the  pile  on  any  point  exceeds 
500  ftet,  measured  along  the  slope. 
These  important  criteria  should  be 
added  ta  the  Virginia  program  as  a . 
definition. 

Both  the  Federal  regulations  at  30 
CFR  816/81 7.83(a)(2)  and  the  Virginia 
rules  at  48(M)3-19.816/81 7.83(a)(2) 
prc^bit  the  flow  of  imcontrolled 
surface  drainage  over  the  outslope  of  a 
refuse  pile.  Virginia  will  not  grant  a 
variance  to  the  diversion  requirements 
contained  in  this  same  subdivision, 
imless  the  operator  can  demonstrate  that 
drainage  over  the  outslBpe  of  the  refuse 
pile  will  be  controlled^ 

Further,  the  Director  finds  that  runoff 
above  the  refuse  pile  need  not  be 
diverted  around  the  surface  of  the  pile 
so  long  as  that  runoff  is  not  channeled 
flow  (either  natural  or  constructed)  but 
is  restricted  to  sheet  flow  only.  Virginia 
has  assiired  OSM  that  it  will  inspect 
these  areas  above  the  refuse  piles  until 
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final  bond  release  to  ensure  that    " 
channeled  flows  do  not  form  in  those 
areas.  Should  such  channeled  flows 
subsequently  develop,  Virginia  must 
require  the  operators  to  repair  and 
revegetate  the  area  to  return  to  sheet 
flow,  or  construct  diversions  of  that 
flow  so  that  it  goes  aroimd  the  pile 
rather  than  over  the  pile  in  channeled 
flow.  The  Director  notes  that  limiting 
the  area  above  the  pile  to  500  feet  along 
the  slope  provides  an  additional 
restriction  to  approval  of  the  variance. 

Therefore,  the  Director  finds,  to  the 
extent  that  the  proposed  amendments 
will  be  implemented  as  explained  by 
Virginia  in  its  October  31, 1994, 
submittal  to  OSM,  that  the  proposed 
amendments  at  480-03-19.816/ 
817.102(e)  (1)  and  (2)  can  be  approved. 
However,  in  addition,  the  Director  is 
requiring  that  Virginia  further  clarify  the 
implementation  of  these  amendments 
by  amending  the  Virginia  program  as 
follows:  (1)  Define  the  term  "suitable." 
The  definition  should  clarify  the 
criteria,  both  physical  and  chemical,  to 
be  used  to  distinguish  between 
materials  which  can  and  cannot  be  used 
for  the  backfilling  of  pre-existing 
benches  or  mined-out  areas;  (2)  add  a 
requirement  to  the  Virginia  rules  to 
explicitly  require  the  determination  of 
the  location  of  seeps,  springs,  or  other 
discharges  in  the  desiring  of  a  backfill; 
(3)  add  to  480-03-19.773.17  a  specific 
requirement  that  a  permit  condition  be 
imposed  requiring  a  quarterly  analysis 
of  coal  mine  waste  as  it  is  placed  in  a 
refuse  pile  or  in  an  area  being 
backfilled;  and  (4)  add  a  definition  of 
"small"  to  mean  that  there  are  no 
channeled  flows,  that  during  storm 
events  there  is  only  sheet  flow,  and  that 
no  variance  would  be  approved  if  the 
drainage  area  above  the  pile  on  any 
point  exceeds  500  feet,  measured  along 
the  slope. 

Finally,  the  Director  finds  that  where 
coal  refuse  will  be  placed  on  pre- 
existing benches  (for  the  purpose  of 
returning  benches  to  OAC),  Virginia 
must  require  compliance  with  its 
performance  standards  at  480-03- 
19.816/817,74  concerning  the  placement 
of  excess  spoil  on  pre-existing  benches. 
Compliance  with  these  performance 
standards  is  necessary  because  coal 
refuse  presents  at  least  as  many  stability 
problems  as  does  the  placement  of 
excess  spoil  on  pre-existing  benches. 
While  Virginia  recognizes  this  need  and 
currently  requires  that  the  placement  of 
coal  refuse  on  pre-existing  benches  (for 
the  purpose  of  returning  to  AOC)  meet 
the  standards  concerning  the  placement 
of  excess  spoil  on  pre-existing  benches, 
those  requirements  are  not  codified  in 
the  Virginia  program.  Therefore,  the 


EKrector  is  requiring  that  the  State 
amend  the  Virginia  program  by  adding 
a  requirement  that  whenever  coal  refuse 
is  placed  on  pre-existing  benches  for  the 
purposes  of  returning  the  benches  to 
AOC,  the  performance  standards  for  the 
placement  of  excess  spoil  on  pre- 
existing benches  will  be  followed.  This 
requirement  can  be  in  the  form  of  either 
a  regulation  or  an  official  policy 
statement. 

IV.  Summary  and  Disposition  of 
Comments 

Federal  Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  30  CFR  732.17(h)(ll)(i),  comments 
were  solicited  from  various  interested 
Federal  agencies.  The  Fish  and  Wildlife 
Service  (FWS)  of  the  U.S.  Department  of 
the  Interior  expressed  concern  that  the 
proposed  amendments  may  negatively 
affect  water  quality,  and  thus  potentially 
affect  Federal  listed  threatened  and 
endangered  aquatic  species  in 
southwestern  Virginia  (Administrative 
Record  Number  VA-848).  FWS  further 
stated  that  on  December  12, 1994,  FWS 
met  with  DMLR  to  discuss  the  proposed 
amendments  and  visit  active  mine  sites 
with  ongoing  backfill  activities.  FWS 
learned  that  despite  the  proposed 
amendments,  all  downgradient  surface 
water  runoff  controls  for  all  disturbed 
areas  are  still  required  by  the  Virginia 
program.  Additionally,  the  "suitability" 
of  the  material  for  purposes  of 
backfilling  or  disposing  as  a  refuse  pile 
must  be  demonstrated  by  tests  for 
acidity,  and  the  Virginia  program 
continues  to  prohibit  the  burial  or 
storage  of  acid-  and  toxic-forming 
materials  in  proximity  to  any  drainage 
course.  It  is  clear,  FWS  stated,  that  all 
current  regulations  will  continue  in 
force  that  require  treatment  of  surface 
water  runoff  from  the  entire  disturbed 
area.  The  FWS  concluded  that  the 
proposed  amendments  are  not  likely  to 
adversely  affiect  listed  species  or  critical 
habitat. 

Public  Comments 

A  public  commeat  period  and 
opportimity  to  request  a  public  hearing 
was  announced  in  the  November  16, 
1994,  Federal  Register  (59  FR  59187). 
The  comment  period  closed  on 
December  16, 1994.  No  comments  were 
received  and  no  one  requested  an 
opportimity  to  testify  at  the  scheduled 
public  hearing  so  no  hearing  was  held. 

Environmental  Protection  Agency  (EPA) 

Under  30  CFR  732.17(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
EPA  with  respect  to  any  provisions  of  a 


State  program  amendment  that  relate  to 
air  or  water  quality  standards 
promulgated  imder  the  authority  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq.) 
or  the  Clean  Air  Act  (42  U.S.C.  7401  et 
seq.).  The  Director  has  determined  that 
this  amendment  contains  no  provisions 
in  these  categories  and  that  EPA's 
concurrence  is  not  required. 

Pursuant  to  732.17(h)(il)(i).  OSM 
solicited  comments  on  the  proposed 
amendment  from  EPA.  EPA  responded 
on  December  6, 1994  (Administrative 
Record  Number  VA-845),  and  on 
January  19, 1995  (Administrative 
Record  Number  VA-849).  The  EPA 
expressed  concerns  with  potential 
pollution  from  the  proposed  coal  refuse 
disposal  on  abandoned  steep  mining 
areas.  In  particular,  EPA  was  concerned 
that  the  proposed  allowance  of  hillside 
runoff  from  "small"  drainage  areas  over 
the  refuse  pile  could  result  in  add  and 
toxic  seepage  and  runoff. 

Virginia  indicated  to  EPA  that 
construction  of  ditches  along  the  top  of 
the  steep  mined  areas  to  divert  the 
runoff  around  the  disposal  sites  would 
be  impractical  due  to  the  unstable 
natiue  of  abandoned  highwalls.  Virginia 
also  stated  that  acid  and  toxic  refuse 
would  not  be  regarded  as  suitable  for 
such  disposal  unless  isolated  and 
hydrologically  separated  from  drainage 
courses.  Virginia  also  indicated  to  the 
EPA  that  refuse  would  be  tested  in  the 
permitting  stage  for  suitability  as  well 
assuringthe  placement  stage. 

The  EPA  stated  that  disposal  of  coal 
refuse  on  abandoned  mine  sites,  such  as 
proposed  by  Virginia  or  in  any  other 
manner,  is  subject  to  effluent  guideline 
limits  as  described  in  40  CFR  434 
subpart  B  for  Coal  Preparation  Plant 
Associated  Areas  during  the  active  and 
reclamation  stages.  However,  even  if 
treatment  during  these  stages  results  in 
compliance  with  effluent  guideUne 
limits  and  water  quality  standards,  a 
major  concern  is  the  potential  of 
perpetual  acid  and  toxic  drainage  after 
closure.  EPA  stated  that  it  is  important 
to  emphasize  that  any  refose  disposal 
sites  which  will  be  exposed  to  any 
runoff  or  infiltration  should  be  free  of 
acid  or  toxic  forming  substances.  Even 
where  no  such  substances  are  initially 
evident,  EPA^id,  diversion  of  runoff  to 
the  extent  possible  should  be  provided 
and  limestone  or  other  alkaline 
materials  should  be  added  to  the  refuse 
for  added  safety.  The  Director  notes  that 
Virginia  explained  in  its  October  31, 
1994,  submittal  that  the  State  regulatory 
authority  has  ample  authority  to  ensure 
that  appropriate  measures  are  taken  to 
prevent  acid  and  toxic  drainage  and 
adverse  affects  to  the  hydrologic 
balance.  Virginia  also  continues  to 
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prohibit  the  burial  or  storage  of  acid- 
and  toxic-forming  materials  in 
proximity  to  any  drainage  course. 

V.  Director's  Decision 

Based  on  the  findings  above,  the 
Director  is  approving  Virginia's 
amendment  concerning  coal  refuse 
disposal  as  submitted  by  Virginia  on 
October  31, 1994,  to  the  extent  that  the 
proposed  amendments  will  be 
implemented  as  explained  by  Virginia 
in  its  October  31, 1994,  submittal  to 
OSM. 

In  addition,  the  Director  is  requiring 
that  Virginia  further  clarify  the 
implementation  of  these  amendments 
by  amending  the  Virginia  program  as 
follows:  (1)  DeBne  the  term  "suitable." 
The  definition  should  clarify  the 
criteria,  both  physical  and  chemical,  to 
be  used  to  distinguish  between 
materials  which  can  and  cannot  be  used 
for  the  backfilling  of  pre-existing 
benches  or  mined-out  areas;  (2)  add  a 
requirement  to  the  Virginia  rules  to 
explicitly  require  the  determination  of 
the  location  of  seeps,  springs,  or  other 
discharges  in  the  designing  of  a  backfill; 
(3)  add  to  480-03-19.773.17  a  specific 
requirement  that  a  permit  condition  be 
imposed  requiring  a  quarterly  analysis 
of  coal  mine  waste  as  it  is  placed  in  a 
refuse  pile  or  in  an  area  being 
backfilled;  (4)  add  a  definition  of 
"small"  to  mean  that  there  are  no 
chaimeled  flows,  that  during  storm 
events  there  is  only  sheet  flow,  and  that 
no  variance  would  be  approved  if  the 
drainage  area  above  the  pile  on  any 
point  exceeds  500  feet,  measured  along 
the  slope;  and  (5)  add  a  requirement  that 
whenever  coal  refuse  is  placed  on  pre- 
existing benches  for  the  pxupose  of 
retiuning  the  benches  to  AOC,  the 
performance  standards  for  the 
placement  of  excess  spoil  on  pre- 
existing benches  will  be  followed. 

The  Federal  regulations  at  30  CFR 
Part  946  codifying  decisions  concerning 
the  Virginia  program  are  being  amended 
to  implement  this  decision.  This  final 
rule  is  being  made  effective  immediately 
to  expedite  the  State  program 
amendment  process  and  to  encourage 
States  to  bring  their  programs  into 
conformity  with  the  Federal  standards 
without  undue  delay.  Con&istency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
imder  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 


program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  enforceable 
imtil  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved  State 
programs,  hi  his  oversight  of  the 
Virginia  program,  the  Director  will 
recognize  only  the  statutes,  regulations 
and  other  materials  approved  by  him, 
together  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  Virginia  of  only  such 
provisions. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  fi-om  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732;i5  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section' 
702(d)  of  SMCRA  (3^U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Poficy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 


Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  946 

Intergovenunental  relations,  Surface 
mining.  Underground  mining. 

Dated:  July  27, 1995. 

Allen  D.  Klein. 

Regional  Director,  Appalachian  Begional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  946— VIRGINIA 

1.  The  authority  citation  for  Part  946 
continues  to  read  as  follows: 

Authority:  30  U.S.C  1201  et  seq. 

2.  In  §  946.15,  paragraph  (ii)  is  added 
to  read  as  follows: 

§  946.15    Approval  Of  regulatory  program 
amendments. 

***** 

(ii)  The  following  amendment  to  the 
Virginia  program  at  480-03-19.816/ 
817.102(e)  (1)  and  (2)  concerning  coal 
refuse  disposal  as  submitted  to  OSM  on 
October  31, 1994,  is  approved  to  the 
extent  that  the  proposed  amendments 
will  be  implemented  as  explained  by 
Virginia  in  its  October  31, 1994, 
submittal  to  OSM,  effective  August  8, 
1995. 

3.  In  section  946.16,  paragraph  (a)  is 
added  to  read  as  follows: 

$946.16    Required  regulatory  program 
amertdments. 

***** 

(a)  By  September  1, 1995,  or  another 
date  approved  by  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
Virginia  shall  further  clarify  the 
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implementation  of  480-03-19.816/ 
817.102(e)  (1)  and  (2)  by  amending  the 
Virginia  program  as  follows: 

(1)  Define  the  term  "suitable."  The 
definition  should  clarify  the  criteria, 
both  physical  and  chemical,  to  be  used 
to  distinguish  between  materials  which 
can  and  cannot  be  used  for  the 
backfilling  of  pre-existing  benches  or 
mined-out  areas; 

(2)  Add  a  requirement  to  the  Virginia 
rules  to  explicitly  require  the 
determination  of  the  location  of  seeps, 
springs,  or  other  discharges  in  the 
designing  of  a  backfill; 

(3)  Add  to  480-03-19.773.17  a 
specific  requirement  that  a  permit 
condition  be  imposed  requiring  a 
quarterly  analysis  of  coal  mine  waste  as 
it  is  placed  in  a  refuse  pile  or  in  an  area 
being  backfilled; 

(4)  Add  a  definition  of  "small"  to 
mean  that  there  are  no  channeled  flows, 
that  diu'ing  storm  events  there  is  only 
sheet  flow,  and  that  no  variance  would 
be  approved  if  the  drainage  area  above 
the  pile  on  any  point  exceeds  500  feet, 
measured  along  the  slope;  and 

(5)  Add  a  requirement  that  whenever 
coal  refuse  is  placed  on  pre-existing 
benches  for  the  piu-pose  of  retiuning  the 
benches  to  AOC,  the  performance 
standards  for  the  placement  of  excess 
spoil  on  pre-existing  benches  will  be 
followed. 
***** 

|FR  Doc.  95-19509  Filed  8-7-95;  8:45  am) 
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DEPARTMEffT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  92 

RIN  0790-AG18 

Revitalizing  Base  Closure 
Communities  and  Community 
Assistance— Community 
Redevelopment  and  Homeless 
Assistance 

agency:  Office  of  the  Assistant 
Secretary  of  Defense  for  Economic 
Security,  DoD. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  interim  rule  promulgates 
policies  and  procedures,  developed  by 
both  the  Departments  of  Etefense  and 
Housing  and  Urban  Development,  for 
implementing  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  (the 
"Redevelopment  Act").  The  Department 
of  Housing  and  urban  Development  will 


be  making  a  similar  publication  in  24 
CFR  part  586. 

DATES:  This  part  is  effective  August  8, 
1995.  Comments  must  be  received  by 
October  10. 1995. 
ADDRESSES:  Comments  must  be 
forwarded  to  the  Office  of  the  Assistant 
Secretary  of  Defense  (Economic 
Security),  3300  Defense  Pentagon,  Room 
1D760,  Washington,  DC  20301-3300. 
This  rule  was  written  jointly  by  the 
Department  of  Defense  and  the 
Department  of  Housing  and  Urban 
Development.  All  public  comments  will 
be  reviewed  by  both  Departments  and 
subsequent  amendments  will  be  drafted 
together. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hertzfeld,  Office  of  Assistant 
Secretary  of  Defense  (Economic 
Security),  Department  of  Defense,  3300 
Defense  Pentagon,  Room  lD-760, 
Washington,  DC  20301-3300,  (703)  695- 
1470  or  Thelma  Moore,  Deputy 
Assistant  Secretary  for  Planning/ 
Community  Viability,  Office  of 
Community  Planning  and  Development, 
Room  7204,  Department  of  Housing  and 
urban  Development.  451  7th  Street,  SW, 
Washington,  DC  20410,  (202)  708-2484 
or,  TDD  number  for  hearing  and  speech- 
impaired,  (202)  708-0738  (these 
telephone  numbers  are  not  toll-fi«e). 
SUPPLEMENTARY  INFORMATION:  The 
Redevelopment  Act  amends  the  Base 
Closure  and  Realignment  Act  of  1988 
and  the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  both  as 
amended  by  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994. 

I.  Certification 

It  has  been  determined  that  this 
interim  rule  is  not  a  significant 
regulatory  action.  This  part  is  not 
subject  to  the  Regulatory  Flexibility  Act 
because  it  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  interim 
rule  doe  not  impose  any  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980. 

n.  Other  Matters 

A.  Justification  for  Interim  Rulemaking 

Although  rulemaking  procedures 
generally  require  the  publication  of  a 
proposed  rule  before  regulations  are 
made  final  and  effective,  there  exists 
good  cause  to  publish  this  rule  for  effect 
without  first  soliciting  public  comment. 
Forty-five  military  installations  bom  the 
1988, 1991,  or  1993  base  closure/ 
realignment  roimds  have  elected  to  be 
included  imder  this  new  process.  HUD 
anticipates  the  receipt  of  applications  in 
the  very  near  future  bom  the  LRAs 
representing  these  closure/realignment 


sites.  Moreover,  a  fourth  round  of 
military  base  closures  and  realignments 
was  initiated  with  the  Secretary  of 
E)efense  submitting  a  list  of  proposed 
closures/realignments  to  the  Defense 
Base  Closure  and  Realignment 
Commission  on  February  28, 1995.  The 
Conunission  submitted  its 
recommendations  to  the  President  on 
June  30, 1995.  Upon  approval  by  the 
President  and  Congress,  this  rule  will 
apply  immediately  to  the  installations 
on  this  1995  closiu^/realignment  list. 

To  delay  the  implementation  of  this 
law  until  publication  of  a  final  rule 
would  mean  that  base  reuse  would  be 
delayed  until  a  final  rule  is  pubUshed. 
LRAs  are  awaiting  the  guidance 
contained  in  this  rule,  necessitating 
implementation  through  this  interim 
rule. 

DoD  and  HUD  invite  public  comment 
on  this  interim  rule  within  the  60-day 
comment  period.  All  comments  will  be 
considered  during  the  development  of 
the  final  rule. 

B.  Impact  on  the  Environment 

HUD  has  made  a  Finding  of  No 
Significant  Impact  with  respect  to  the 
environment  in  accordance  with  HUD 
regulations  in  24  CFR  part  50,  which 
implements  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969, 42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  between  7:30 
a.m.  and  5:30  p.m.  weekdays  in  the 
Department  of  Housing  and  Urban 
Development,  Office  of  the  Rules  Docket 
Clerk,  Room  10276,  451  Seventh  Street 
SW.,  Washington,  DC  20410. 

C.  Impact  on  the  Family 

The  General  Counsel  of  HUD,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  interim  rule  would 
not  have  a  potentially  significant  impact 
on  family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  Order. 

ni.  Background 

A.  Legislative  Summary 

This  interim  rule  promulgates  policy 
and  procedures  for  implementing  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994 
("Redevelopment  Act")  (Pub.  L.  103- 
421).  The  Redevelopment  Act  amends 
the  Base  Closure  and  Realignment  Act 
of  1988  (Pub.  L.  100-526)  and  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990  (Pub.  L.  101-510)  (both  at 
10  U.S.C.  §  2687,  note),  both  as 
amended  by  the  National  Defense 


40278       Federal  Register  /  Vol.  60,  No.  152  /  Tuesday,  August  8,  1995  /  Rules  and  Regulations 


Authorization  Act  for  Fiscal  Year  1994 
(Pub.  L.  103-160). 

B.  Circumstances  That  Led  to  This  New 
Law 

Title  V  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  of  1987,  as 
amended.  42  U.S.C.  11411  ("Titie  V"). 
granted  first  priority  on  use  of  all 
surplus  federally-owned  real  and 
personal  property,  including  former 
military  installations,  to  the  homeless. 
The  Title  V  provisions  have  worked 
reasonably  well  for  small  parcels, 
however,  in  the  base  closure  and 
realignment  environment  the  processes 
for  reuse  planning  and  homeless  use 
were  independmt  and  the  timing 
incompatible.  On  October  25, 1994,  the 
President  signed  the  Redevelopment 
Act,  which  exempts  base  closure  and 
realignment  property  from  Title  V  and 
substitutes  a  new  community-based 
process  wherein  representatives  of  the 
homeless  will  work  directly  with  Local 
Redevelopment  Authorities  (LRAs)  on 
the  reuse  of  former  military 
installations. 

The  Redevelopment  Act  provides  a 
process  which  aims  to  balance  the  needs 
of  the  homeless  with  other  development 
interests  in  the  community  in  the 
vicinity  of  the  installation.  Congress 
recognized  that  in  order  to  achieve  this 
balance,  all  interests  must  be  "put  on 
the  table"  at  the  same  time. 
Accordingly,  the  Redevelopment  Act 
requires  the  LRA  to  accept  notices  of 
interest  simultaneously  from  state  and 
local  governments  and  other  interests 
that  include  development  and  public 
purpose  uses,  including  public  benefit 
Uses  pursuant  to  the  federal  surplus 
property  disposal  authorities. 

C.  Applicabihty 

The  Redevelopment  Act  applies  to  all 
bases  that  are  approved  for  closure/ 
realignment  under  Pub.  L.  101-510  after 
October  25, 1994  as  well  as  those 
installations  approved  for  closure/ 
realignment  prior  to  October  25, 1994 
under  either  Pub.  L.  100-526  or  Pub.  L. 
101-510  that  have  elected  to  come 
imder  the  new  process  prior  to 
December  24, 1994.  All  other 
installations  approved  for  closure/ 
realignment  prior  to  October  25, 1994 
that  have  not  elected  to  come  under  the 
new  process,  are  covered  by  the  Title  V 
process  as  amended  by  Pub.  L.  103-160. 
The  Title  V  process  continues  to  apply 
to  all  other  unutilized,  imderutilized, 
excess,  or  siuplus  property  owned  by 
the  Federal  government,  including 
military  properties  that  are  not  part  of 
a  base  closure  or  realignment. 

LRAs  which  have  elected  to  come 
under  the  Redevelopment  Act  should 


pay  particular  attention  to  §  92.20(c)(1) 
of  this  part  which  extends  the 
permissible  time  period  within  which 
an  LRA  can  set  its  date  for  receipt  of 
notices  of  interest.  For  LRAs  wUch  have 
adequately  complied  vtrith  the  statutory 
time  limitation  prior  to  publication  of 
this  interim  rule,  HUD  will  not  expect 
them  to  reopen  their  notice  period; 
however,  those  which  have  not  yet  so 
complied  will  be  expected  to  follow  this 
requirement.  For  all  installations 
selected  for  closure  or  reatignment  prior 
to  1995  that  have  elected  this  process, 
the  LRA  must  complete  the  period  for 
receiving  notices  of  interest  no  later 
than  90  days  from  the  later  of  the 
publication  of  this  interim  rule  or  - 
HUD'S  publication  of  24  CFR  part  586. 

The  Redevelopment  Act  recognizes 
that  installations  approved  for  closure 
or  realignment  before  enactment  of  this 
law  are  well  into  the  planning  process 
and  should  therefore  be  treated 
differently  than  installations  approved 
for  closure/realignment  subsequent  to 
enactment.  As  a  result,  §  92.20(c)  of  this 
part  allows  for  greater  flexibility 
concerning  the  commencement  and 
requirements  of  the  outreach  eff^orts  to 
representatives  of  the  homeless,  state 
and  local  governments,  and  other 
interested  parties  in  those  communities. 

The  Redevelopment  Act  includes 
special  considerations  for  providers 
who  had  applications  pending  on 
closure  or  realignment  and  disposal 
properties  under  Title  V  at  the  time  of 
enactment  of  the  Redevelopment  Act. 
LRAs  must  consider  and  specifically 
address  any  applications  that  were 
pending  as  of  the  date  of  enactment.  In 
the  case  of  providers  whose  applications 
have  been  approved  (but  the  property 
applied  for  has  not  been  transferred  or 
leased),  the  LRA  must  accommodate  the 
provider  with  substantially  equivalent 
property  on  or  off  the  installation, 
sufficient  funding  to  acquire  such 
equivalent  property,  services  and 
activities  that  meet  the  needs  identified 
in  the  application,  or  a  combination  of 
such  property,  funding,  services,  and 
activities. 

D.  Roles  ofDoD  and  HUD 

DoD  is  responsible,  through  the 
Military  Departments,  for  closing  and 
disposing  of  the  installations  approved 
for  closiue  or  realignment.  On  July  20, 
1995  (60  FR  37337),  DoD  published  a 
final  rule  implementing  other  activities 
associated  with  the  closure,  realignment 
and  disposal  of  military  installations 
including  the  process  whereby 
properties  at  an  installation  are  screened 
for  reuse  by  the  Federal  government. 
The  actions  undertaken  by  the  Military 
Departments  under  that  regulation 


precede  the  actions  to  be  taken  under 
this  part.  Interested  parties  should 
obtain  copies  of  both. 

DoD,  through  the  Office  of  Economic 
Adjustment  is  responsible  for 
recognizing  the  LRA.  The  LRA  must,  in 
accordance  with  §  92.30  of  this  part, 
submit  to  both  HUD  and  DoD  an 
application,  which  includes  the 
redevelopment  plan  and  the  homeless 
assistance  submission.  HUD  will  review 
the  application  and  notify  DoD  and  the 
LRA  of  its  findings.  HUD's  standards  of 
review  are  described  at  §  92.35(b)  of  this 
part.  Throughout  its  review.  HUD  vtrill 
be  in  contact  with  the  LRA  for  any 
clarifications  or  additional  information 
it  needs  to  complete  the  review. 

Pursuant  to  §  92.25  of  this  part, 
representatives  of  HUD  will  be  available 
to  provide  assistance  to  LRAs 
throughout  the  planning  process.  LRAs 
are  encouraged  to  contact  their  HUD 
field  office  for  technical  assistance 
including  lists  of  homeless  providers 
operating  in  the  vicinity  of  the 
installation.  Representatives  of  HUD 
will  be  available  to  attend  workshops 
held  under  §92.20(c)(3)(ii)  of  this  part 
and  other  meetings  as  requested  by  the 
LRA.  The  planning  process  created  by 
The  Redevelopment  Act  is  commimity- 
based.  HUD  neither  anticipates  nor 
desires  to  mandate  results,  but  will  seek 
to  expedite  and  assist  all  parties  in 
arriving  at  an  equitable  balance  between 
economic  redevelopment  and  homeless 
needs.  DoD  and  HUD  anticipate  that  the 
reuse  plans  will  be  general  land  use 
plans  for  which  HUD  will  be  reviewing 
the  balance  made  between  homeless 
assistance  and  economic  development 
needs  rather  than  the  suitability  of  a 
specific  site  for  use  by  the  homeless. 

Although  certain  sites  may  be 
identified  for  use  for  the  homeless,  DoD 
and  HUD  recognizes  that  the 
environmental  review  process  may 
show  that  certain  properties  are  not 
suitable  for  the  designated  use.  If  such 
a  finding  is  made,  the  LRA  and  the 
representative  of  the  homeless  should 
negotiate  for  alternate  arrangements  that 
would  enable  the  same  balance  of 
interests  that  was  made  originally.  If, 
because  of  the  environmental  condition, 
less  property  is  available  for  reuse,  it  is 
possible  that  less  property  would  be 
made  available  for  homeless  use.  The 
frequency  of  this  problem  should  be 
limited  because  of  the  extensive 
environmental  review  throughout  the 
process,  and  with  dialogue  between  the 
LRA  and  the  Military  Department  and 
the  Base  Realignment  and  Closure 
Environmental  Coordinator. 
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E.  HUD'S  Approach 

1.  Need:  Continuum  of  Care 

In  its  review,  HUD  will  consider 
whether  the  redevelopment  plan 
promotes  projects  and  activities  that 
address  the  expressed  needs  within  the 
current  homeless  service  system.  The 
homeless  assistance  submission  should 
assess  the  current  homeless  service 
system  in  the  vicinity  of  the  installation 
and  the  extent  to  which  the 
redevelopment  plan  may  support  those 
notices  of  interest  that  propose  to 
address  the  critical  gaps  in  the  system. 

A  comprehensive  homeless  service 
system  is  called  a  continuum  of  care. 
The  continuum  of  care  model  is 
predicated  on  the  understanding  that 
homelessness  is  not  caused  merely  by  a 
lack  of  shelter,  but  involves  a  variety  of 
underlying,  unmet  needs — physical, 
economic,  and  social.  Dealing 
effectively  with  the  problems  of 
homelessness  requires  a  comprehensive 
system  of  housing  and  necessary 
services  for  each  stage — from  emergency 
shelter  to  housing  with  no  established 
limitation  on  the  amount  of  time  of 
residence,  as  well  as  a  strong  prevention 
strategy. 

A  continuum  of  care  system  includes: 

(a)  A  system  of  outreach  and 
assessment  for  determining  the  needs 
and  condition  of  an  individual  or  family 
who  is  homeless,  or  whether  assistance 
is  necessary  to  prevent  an  individual  or 
family  from  becoming  homeless. 

(b)  Emergency  shelters  with 
appropriate  supportive  services  to  help 
ensure  that  homeless  individuals  and 
families  receive  adequate  emergenfcy 
shelter  and  referral  to  necessary  service 
providers  or  housing  finders; 

(c)  Transitional  housing  with 
appropriate  supportive  services  to  help 
those  homeless  individuals  and  families 
that  are  not  prepared  to  make  the. 
transition  to  independent  living; 

(d)  Housing  with  or  without 
supportive  services  that  has  no 
established  limitation  on  the  amount  of 
time  of  residence  to  help  meet  long-term 
needs  of  homeless  individuals  and 
families;  and, 

(e)  Any  other  activity  that  clearly 
meets  an  identified  need  of  the 
homeless  and  fills  a  gap  in  the 
continuum  of  care. 

Supportive  services  are  critical  to  all 
cmnponents  of  the  continuum  of  care. 
TTiese  services  include,  but  are  not 
limited  to  case  management,  housing 
counseling,  job  training  and  placement, 
primary  health  care,  mental  health 
services,  substance  abuse  treatment, 
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child  care,  transportation,  emergency 
food  and  clothing,  family  violence 
services,  education  services,  moving 
services,  assistance  in  obtaining 
entitlements  and  referral  to  veterans 
services  and  legal  services.  These 
services  enable  homeless  persons  and 
families  to  move  through  the  continuum 
of  care  toward  independent  living. 

2.  Impact:  Consolidated  Plan  and  Other 
Local  Plans 

HUD  will  consider  whether  the 
homeless  assistance  submission  is 
consistent  with  the  Consolidated  Plan  or 
with  any  other  existing  economic, 
conunimity  and  housing  plans  adopted 
by  the  jurisdictions  in  the  vicinity  of  the 
installation  and  whether  it  furthers  the 
overall  goals  and  objectives  of  these 
plans. 

The  Consolidated  Plan  encompasses 
the  planning,  application,  and  reporting 
requirements  of  four  formula  grant 
programs  administered  by  HUD's  Office 
of  Community  Plarming  and 
Development:  Community  Development 
Block  Grant,  HOME  Investment 
Partnerships,  Housing  Opportunities  for 
Persons  with  AIDS,  and  Emergency 
Shelter  Grants.  The  requirements  of  the 
Consolidated  Plan  can  be  found  in  the 
final  rule  published  in  the  Federal 
Register  on  January  5, 1995  at  60  FR 
1878  and  codified  at  24  CFR  Part  91. 
Some  communities  in  the  vicinity  of  an 
installation  are  eligible  for  some  or  all 
of  these  programs,  and  if  eligible,  are 
required  to  submit  to  HUD  a 
Consolidated  Plan.  LRA's  that 
encompass  non-entitlement  areas,  or 
those  without  a  Consolidated  Plan 
should  refer  to  other  long-range  plans  or 
alternative  resources  that  exist  and  have 
been  developed  within  the 
jurisdiction(s)  they  represent.  LRAs 
should  use  the  information  in  these 
plans  in  evaluating  the  notices  of 
interest  received  from  representatives  of 
the  homeless. 

3.  Balance  in  the  Community  Between 
the  Need  for  Homeless  Housing  and 
Services,  Economic  Redevelopment  and 
Other  Development 

HUD  will  consider  how  the  LRA 
balances  the  community's  homeless 
needs  with  the  need  for  economic  and 
other  development.  LRAs  are 
encouraged  to  propose  activities  that 
advance  economic  and  other 
development  objectives  which  also 
address  the  needs  of  homeless  persons 
and  families. 

For  example,  an  LRA  may  propose 
that  a  large  warehouse  facility  be 


targeted  for  use  as  a  light  manufacturing 
faciUty.  The  LRA  estimates  that  this 
facility  will  employ  many  semi-skilled 
employees.  In  its  redevelopment  plan, 
the  LRA  proposes  that  prospective  users 
of  this  property  will  be  asked  to  notify 
the  homeless  job  search  agency,  an 
organization  being  supported  with 
property  in  the  LRA's  homeless 
assistance  submission,  of  any  available 
positions  at  the  facility.  The  prospective 
users  of  the  facility  will  be  asked  by  the 
LRA  to  interview  applicants  referred  by 
the  agency  and  use  its  best  efforts  to  hire 
quahfied  persons.  Under  this  scenario, 
addressing  the  economic  development 
needs  of  a  community  also  addresses 
some  of  the  needs  of  persons  that  are 
homeless.  Solutions  to  diverse 
community  problems  need  not  be 
mutually  exclusive. 

4.  Outreach  to  Representatives  of  the 
Homeless 

HUD  will  examine  efforts  made  by  the 
LRA  to  both  advertise  the  availability  of 
property  to  representatives  of  the 
homeless  and  to  help  representatives  of 
the  homeless  find  a  match  between  their 
needs  and  local  resources,  including  the 
facilities  at  the  installation.  HUD  will 
consider  whether  the  advertisement 
requirements  of  §  92.20(c)  of  this  part 
were  met,  but  more  importantly,  HUD 
vfiW  focus  on  the  quality  of  the  contact. 
LRAs  should  design  their  submissions. 
While  LRAs  can  emphasize  particular 
needs,  outreach  efforts  should  not  limit 
die  possible  range  of  expressions  of 
interest. 

5.  Properties:  Uniqueness  of  each 
Installation 

The  appUcation  requirements 
described  at  §  92.30  of  this  part  apply  to 
installations  of  any  size,  type  or 
configuration.  Although  the  regulation 
makes  no  distinction  between  small  and 
large  installations,  HUD  will  work 
closely  with  the  LRA  for  each 
installation  to  help  it  develop  an 
application  that  makes  sense  for  that 
particular  installation.  All  LRAs  must 
submit  a  complete  application.  HUD 
will  then  judge  the  appUcation  on  its 
individual  merits. 

HUD  recognizes  that  redevelopment 
plans  and  homeless  assistance 
submissions  developed  by  LRAs  for 
major  installations,  which  may 
encompass  thousands  of  acres,  will  be 
more  lengthy  and  complicated  than 
those  of  3  and  4  acre  reserve  facilities 
that  contain  few  buildings.  Moreover,  an 
installation  located  in  a  small  rural 
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community  with  a  small  homeless 
population  will  not  be  held  to  the  same 
level  of  detail  as  will  a  large 
metropolitan  area  with  a  large  homeless 
population. 

F.  Eligible  Activities 

The  intent  of  the  Redevelopment  Act 
is  to  focus  on  a  commimity-based 
process  to  address  local  homeless  needs 
within  the  context  of  the  base  reuse  and 
other  commimity  and  economic  needs. 
LRAs  and  representatives  of  the 
homeless  are  encouraged  to  be  creative. 
Eligible  activities  may  include: 

1.  Outreach  services  and  assessment 
services; 

2.  Emergency  shelter; 

3.  Transitional  housing,  social  services 
tied  to  transitional  housing  or  services 
located  apart  from  housing  units; 

4.  Housing  that  has  no  established 
limitation  on  the  amount  of  time  of 
residence;  and, 

5.  Any  other  activity  that  clearly  meets 
an  identified  need  of  the  homeless 
and  fills  a  gap  in  the  continuum  of 
care. 

LRAs  and  representatives  of  the 
homeless  are  cautioned,  however,  that 
under  the  Redevelopment  Act,  no-cost 
transfiers  of  former  military  properties 
are  limited  to  transfers  to 
representatives  of  the  homeless. 
Redevelopment  are  limited  to  transfers 
to  representatives  of  the  homeless. 
Redevelopment  plans  proposing 
transfers  of  property  from  the  Military 
Department  to  homeless  individuals  or 
bmilies  for  free  will  not  be  accepted. 

List  of  Subjects  in  32  CFR  Part  92 

Community  development, 
Government  employees.  Military 
personnel.  Surplus  government 
property. 

Accordingly,  title  32,  chapter  I, 
subchapter  C,  is  amended  by  adding 
Part  92  to  read  as  follows: 

PART  92— REVITAUZING  BASE 
CLOSURE  COMMUNmES  AND 
COMMUNITY  ASSISTANCE— 
COMMUNmr  REDEVELOPMENT  AND 
HOMELESS  ASSISTANCE 

92.1    Purpose. 

92.5    Definitions. 

92.10    Applicability. 

92.15    Waivers  and  extensions  of  deadlines. 

92.20    Overview  of  the  process. 

92.25    HUD's  negotiations  and  consultations 

with  the  LRA. 
92.30    LRA  application. 
92.35    HUD's  review  of  the  application. 
92.40    Adverse  determinations. 
92.45    Disposal  of  buildings  and  property. 
Authority:  10  U.S.C.  2687  note. 


f92.1    Purpose. 

This  part  implements  the  Base 
Closure  Community  Redevelopment  and 
Homeless  Assistance  Act  (Pub.  L.  103- 
421,  approved  October  25, 1994).  It 
describes  the  roles  and  responsibilities 
of  the  Department  of  Defense  (DoD),  the 
Department  of  Housing  and  Urban 
Development  (HUD),  Local 
redevelopment  Authorities  (LRAs),  and 
representatives  of  the  homeless  in 
plaruung  and  implementing  the  reuse  of 
domestic  military  installations  that  are 
approved  for  closure  or  realignment. 
Specifically,  this  part  describes  the 
gtiidance  DoD  and  HUD  provide  to  the 
LRA,  the  planning  documents  the  LRA 
develops  and  submits  to  DoD  and  HUD 
in  planning  the  reuse  of  these 
installations,  and  the  standards  of 
review  that  HUD  observes  when 
reviewing  the  doctunents  submitted  by 
the  LRA.  Pub.  L.  103-421  authorizes 
HUD  to  determine  whether  the  plan  for 
the  reuse  of  the  installation  proposed  by 
LRA  balances  the  community 
development,  economic  redevelopment 
and  other  development  needs  of  the 
communities  in  the  vicinity  of  the 
installation  with  the  needs  of  the 
homeless  in  those  communities. 

§  92.5    Deflnitlons. 

As  used  in  this  part: 

CERCLA.  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  (42 
U.S.C.  9601  et  seq). 

Communities  in  the  vicinity  of  the 
installation.  The  communities  that 
constitute  the  political  jiuisdictions 
(other  than  the  State  in  which  the 
installation  is  located)  that  comprise  the 
LRA  for  the  installation. 

Consolidated  Plan.  The  plan  prepared 
in  accordance  with  the  requirements  of 
24  CFR  part  91. 

Continuum  of  care  system.  (1) 
Comprehensive  homeless  assistance 
system  that  includes: 

(i)  A  system  of  outreach  and 
assessment  for  determining  the  needs 
and  condition  of  an  individual  or  family 
who  is  homeless,  or  whether  assistance 
is  necessary  to  prevent  an  individual  or 
family  from  becoming  homeless; 

(ii)  Emergency  sheUers  with 
appropriate  supportive  services  to  help 
ensure  that  homeless  individuals  and 
£amilies  receive  adequate  emergency 
shelter  and  referral  to  necessary  service 
providers  or  housing  finders; 

(iii)  Transitional  housing  with 
appropriate  supportive  services  to  help 
those  homeless  individuals  and  families 
that  are  not  prepared  to  make  the 
transition  to  independent  living; 

(iv)  Housing  with  or  without 
supportive  services  that  has  no 


estabUshed  limitation  on  the  amoimt  of 
time  of  residence  to  help  meet  long-term 
needs  of  homeless  individuals  and 
families:  and 

(v)  Any  other  activity  that  clearly 
meets  an  identified  need  of  the 
homeless  and  fills  a  gap  in  the 
continuum  of  care. 

(2)  Supportive  services  enable 
homeless  persons  and  families  to  move 
through  the  continuum  of  care  toward 
independent  living.  These  services 
include,  but  are  not  Umited  to  case 
management,  housing  counseling,  job 
training  and  placement,  primary  health 
care,  mental  health  services,  substance 
abuse  treatment,  child  care, 
transportation,  emergency  food  and 
clothing,  family  violence  services, 
education  services,  moving  services, 
assistance  in  obtaining  entitlements, 
and  referral  to  veterans  services  and 
legal  services. 

Day.  One  calendar  day  including 
weekends  and  holidays. 

DoD.  Department  of  E)efense. 

HHS.  Department  of  Health  and 
Human  Services. 

Homeless  person. 

(1)  An  individual  or  family  who  lacks 
a  fixed,  regular,  and  adequate  nighttime 
residence;  and 

(2)  An  individiial  or  femily  who  has 
a  primary  nighttime  residence  that  is: 

(i)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfeure  hotels,  congregate 
shelters  and  transitional  housing  for  the 
mentally  ill); 

(ii)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionaUzed;  or 

(iii)  A  public  or  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings. 

(3)  This  term  does  not  include  any 
individlial  imprisoned  or  otherwise 
detained  under  an  Act  of  the  Congress 
or  a  State  law. 

HUD.  Department  of  Housing  and 
Urban  Development. 

Installation.  A  base,  camp,  post, 
station,  yard,  center,  homeport  facility 
for  any  ship  or  other  activity  under  the 
jurisdiction  of  DoD  which  is  approved 
for  closure  or  realignment  under  the 
Base  Closure  and  ReaUgnment  Act  of 
1988  (Pub.  L.  100-526)  and  the  Defense 
Base  Closure  and  Realignment  Act  of 
1990  (Pub.  L.  101-510)  (both  at  10 
U.S.C.  2687,  note),  both  as  amended  by 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1994  (Pub.  L.  103-160, 
107  Stat.  1909). 

Local  redevelopment  authority  (LRA). 
Any  authority  or  instrumentaUty 
established  by  state  or  local  government 
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and  recognized  by  the  Secretary  of 
Defense,  through  the  Office  of  Economic 
Adjustment,  as  the  entity  responsible  for 
developing  the  redevelopment  plan 
with  respect  to  the  installation  or  for 
directing  implementation  of  the  plan. 

tJEPA.  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4320). 

OEA.  Office  of  Economic  Adjustment, 
U.S.  Department  of  Defense. 

Private  nonprofit  organization.  An 
organization  no  part  of  the  net  earnings 
of  which  inures  to  the  benefit  of  any 
member,  founder,  contributor,  or 
individual;  that  has  a  voluntary  board; 
that  has  an  accounting  system  or  has 
designed  an  entity  that  will  maintain  a 
functioning  accounting  system  for  the 
organization  in  accordance  with 
generally  accepted  accounting 
procedures;  and  that  practices 
nondiscrimination  in  the  provision  of 
assistance. 

Redevelopment  plan.  A  conceptual 
land  use  plan  prepared  by  the 
recognized  LRA  to  guide  local  reuse  of 
the  former  military  installation. 

Representative(s)  of  the  homeless.  A 
State  or  local  government  agency  or 
private  nonprofit  organization, 
including  a  homeless  assistance 
planning  board,  that  provides  or 
proposes  to  provide  services  to  the 
homeless. 

Substantially  equivalent.  Property 
that  is  functionally  suitable  for  the 
approved  Title  V  application.  For 
example,  if  the  representative  of  the 
homeless  had  an  approved  Title  V 
application  for  a  building  that  would 
accommodate  100  homeless  persons  in 
an  emergency  shelter,  the  replacement 
facility  would  also  have  to 
accommodate  100  at  a  comparable  cost 
for  renovation. 

Substantially  equivalent  funding. 
Sufficient  funding  to  acquire  a 
substantially  equivalent  facility. 

Surplus  property.  Any  property  not 
required  for  the  needs  and  the  discharge 
of  the  responsibilities  of  any  Federal 
land  holding  agency  as  determined  by 
the  Secretary  of  Defense. 

Title  V.  Title  V  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  of 
1987  (42  U.S.C.  11411)  as  amended  by 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1994  (Pub.  L.  103-160). 

Urban  county.  A  county  within  a 
metropolitan  area  as  defined  at  24  CFR 
570.3. 

§92.10    Applicability. 

(a)  General.  This  part  applies  to  all 
installations  that  are  approved  for 
closure/realignment  by  the  President 
and  Congress  under  Pub.  L.  101-510 
after  October  25, 1994. 


(b)  Request  for  inclusion  under  this 
process.  This  part  also  applies  to 
installations  that  were  approved  for 
closure/reaUgnment  under  either  Pub.  L. 
100-526  or  Pub.  L.  101-510  prior  to 
October  25, 1994  and  for  which  an  LRA 
submitted  a  request  for  inclusion  under 
this  part  to  DoD  by  December  24, 1994. 
A  list  of  such  requests  was  published  in 
the  Federal  Register  on  May  30, 1995 
(60  FR  28089-28091). 

(1)  Installations  with  pending  but  not 
approved  Title  V  applications  as  of 
October  25,  1994.  The  LRA  shall 
consider  and  specifically  address  any 
application  for  use  of  buildings  and 
property  to  assist  the  homeless  that 
were  received  by  HHS  prior  to  October 
25, 1994  and  were  pending  with  the 
Secretary  of  HHS  on  that  date.  These 
pending  requests  shall  be  addressed  in 
the  LRA's  homeless  assistance 
submission. 

(2)  Installations  with  approved  Title  V 
applications.  Where  property  has  an 
approved  Titie  V  application,  yet  has 
not  been  assigned  or  otherwise  disposed 
of  by  the  Military  Department,  the  LRA 
must  insure  that  its  homeless  assistance 
submission  provides  the  Title  V 
applicant  with: 

(i)  The  property  requested; 

(ii)  Properties,  on  or  off  the 
installation,  that  are  substantially 
equivalent  to  those  requested; 

(iii)  Sufficient  funding  to  acquire  such 
substantially  equivalent  properties; 

(iv)  Services  and  activities  that  meet 
the  needs  identified  in  the  appUcation; 
or 

(v)  A  combination  of  the  properties, 
funding  and  services  and  activities 
described  previously. 

(c)  Revised  Title  V  process.  All  other 
installations  approved  for  closure  or 
realignment  under  either  Pub.  L.  100- 
526  or  Pub.  L.  101-510  prior  to  October 
25, 1994  for  which  there  has  been  no 
request  for  consideration  imder  this 
part,  are  covered  by  the  process 
stipulated  imder  Title  V.  Buildings  or 
property  that  were  transferred  or  leased 
for  homeless  use  under  Title  V  prior  to 
October  25, 1994  may  not  be 
reconsidered  imder  this  part. 

§  92.1 5    Waivers  and  extensions  of 
deadlines. 

(a)  After  consultation  with  the  LRA 
and  HUD,  DoD,  through  the  Assistant 
Secretary  of  Defense  (Economic 
Security),  upon  a  finding  that  it  is  in  the 
interest  of  the  communities  affected  by 
the  closure/realigiunent  of  the 
installation,  may  extend  or  postpone 
any  deadline  contained  in  this  part. 

(b)  Upon  completion  of  a 
determination  and  finding  of  good 
cause,  and  except  for  deadlines  and 


actions  required  on  the  part  of  DoD, 
HUD  may  waive  any  provision  of 
§§  92.20  through  92.45  in  any  particular 
case,  subject  only  to  statutory 
limitations. 

§  92.20    Overview  of  the  process. 

(a)  Responsibilities  of  the  Military 
Department.  The  Military  Department 
shall  make  installation  properties 
available  to  other  DoD  components  and 
Federal  agencies  pursuant  to  32  CFR 
part  91.  The  MiUtary  Department  will 
keep  the  LRA  informed  of  other  Federal 
interest  in  the  property  during  this 
process.  Upon  completion  of  this 
process  the  Military  Department  will 
notify  HUD  and  will  notify  either  the 
LRA,  or  the  Chief  Executive  Officer  of 
the  state,  as  appropriate,  and  publish  a 
list  of  siuplus  property  on  the 
installation  that  vdll  be  available  for 
reuse  in  the  Federal  Register  and  a 
newspaper  of  general  circulation  in  the 
communities  in  the  vicinity  of  the 
installation. 

(b)  Recognition  of  the  LRA.  As  soon  as 
practicable  after  the  list  of  installations 
recommended  for  closure  or 
realignment  is  approved,  DoD,  through 
OEA,  will  recognize  an  LRA  for  the 
installation.  Upon  recognition,  DoD 
shall  publish  the  name,  address,  and 
point  of  contact  for  the  LRA  in  the 
Federal  Register  and  in  a  newspaper  of 
general  circulation  in  the  commimities 
in  the  vicinity  of  the  installation. 

(c)  Responsibilities  of  the  LRA.  The 
LRA  should  begin  to  conduct  outreach 
efforts  with  respect  to  the  installation  as 
soon  as  is  practicable  after  the  date  of 
approval  of  closure/realignment  of  the 
installation.  Although  the  process  may 
begin  at  any  time  after  this  date  of 
approval,  the  local  reuse  plaiming 
process  must  begin  no  later  than  the 
completion  of  Federal  screening 
procedures  which  is  deemed  to  be  the 
date  of  the  DoD  Federal  Register 
publication  of  available  property 
described  at  §  92.20(a).  For  those 
installations  that  have  begun  the  process 
described  in  this  part  prior  to 
publication  of  this  rule,  HUD  will,  on  a 
case  by  case  basis,  determine  whether 
the  statutory  requirements  have  been 
fulfilled  and  whether  any  additional 
requirements  Usted  in  this  part  should 
be  required.  Upon  the  Federal  Register 
publication  described  in  §  92.20(a),  the 
LRA  shall: 

(1)  Publish,  within  30  days,  in  a 
newspaper  of  general  circulation  in  the 
communities  in  the  vicinity  of  the 
installation,  the  time  period  during 
which  the  LRA  will  receive  notices  of 
interest  from  state  and  local 
governments,  representatives  of  the 
homeless,  and  other  interested  parties. 
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This  publication  shall  include  the  name, 
address,  telephone  numbers  and  the 
point  of  contact  for  the  LRA  and 
information  on  the  preschbedJonn  and 
contents  of  the  notice  of  interest.  Hie 
LRA  shall  notify  DoD  of  the  deadline 
specified  for  receipt  of  notices  of 
interest. 

(i)  For  all  installations  selected  for 
closure  or  realignment  prior  to  1995  that 
have  elected  to  proceed  imder  Pub.  L. 
103—421  and  which  have  begun 
receiving  notices  of  interest  prior  to 
publication  of  this  rule,  the  LRA  shall 
have  accepted  notices  of  interest  for  not  ' 
less  than  30  days  and  not  more  than  180 
days  from  the  date  the  LRA  submitted 
a  request  for  indusion  under  this 
process  as  described  at  §  92.10(b).  Fot 
installations  selected  for  closure  or 
realignment  prior  to  1995  for  which  the 
LRA  has  not  begun  of  has  not  completed 
the  acceptaice  of  notices  of  interest 
prior  to  publieation  of  this  part,  the  LRA 
shall  accept  notices  of  interest  for  not 
less  dian  30  days  and  not  more  than  90 
days  firom  the  later  of  the  date  of 
puUication  of  this  part  or  the  date  of 
HUD's  publicatioa  of  24  CER  Dart  58& 

(ii)  For  installations  selected  for 
closuje  or  realignment  in  1995  or 
theredter,  notices  of  interest  shall  be 
accepted  for  a  minimum  of  90  days  and 
not  more  than  180  days. 

(2)  Prescribe  the  form  and  contents  of 
notices  of  interest. 

(i)  The  LRA  may  not  release  to  the 
public  any  information  submitted  under 
this  part  without  the  consent  of  the 
representative  of  tha-homeless 
concerned  imless  sudrrelease  is 
authorized-under  Federal  law  and  under 
the  law  of  the  state  and  communities  in 
which  the  installation  concerned- is 
located. 

(ii)  The  notices  o£  interest  from 
representativee  of  thar  homeless  must 
include: 

(A)  A  description  of  the  homeless 
assistance  program  proposed,  including 
the  purposes  to  which  the  property  or 
facility  will  be  put,  which  nray  include 
uses  such  as  supportive  services,  job 
and  skills  training,  employment 
programs,  shelters,  transitional  housing 
or  housing  with  no  established- 
limitation  on  the  amount  of  time  of 
residence,  food  anduidothing  banks; 
treatment  facilities,  or  any  «3ther  activity 
which  cleady  meets  an  identified  need 
of  the  homeless  and  fills  a  gap  in  the 
continuiun  of  care; 

(B)  A  descriptioiFofthe  need  for  the 
prc^am;  . 

{Q  A  description  of  the  extent  to 
which  the  program  is  or  will  be 
coordinated,  with  other  homeless 
assistance  programs  in  the  communities' 
in  the  vicinity  of  the  installation; 


(D)  Information  about  the  physical 
requirements  necessary  to  carry  out  the 
program  including  a  description  of  the 
buildings  and  property  at  the 
installation  that  are  necessary  to  carry 
out  the  program; 

(E)  A  description  of  the  representative 
of  the  homeless'which  is  submitting  the 
notice,  its  capacity  to  carry  out  the 
program  and^its-finandal  plan  for 
implementing  the  pro-am;  and 

(F)  An  assessment  of  the  time 
required  in  order  to  commence  eanying 
out  the  program. 

(iii)  Tne  notices  of  interest  from 
entities  other  than  representatives,  of  the 
homeless  should  specify  the  name  of  the 
entity  and  specific  interest  in  property 
orfadlities,  along  with  a  description  of 
the  planned  use. 

(3)  Undertake  outreach  efforts  ta 
representatives  of  the  homeless  by 
contacting  local  govemmmt  officials 
and  other  persons  oc  entities  thM  may 
be  interested  in  assisting  the  homeless 
within  the  vicinity  of  the-installatiao. 

(i)  Tlie  LRA  may  invitepwsons  and 
organizations  identified  on  the  HUD  list 
of  representatives  of  the  homeless  and 
any  other  representatives  of  the 
homeless  with  -which  the  LRA  is 
familiar,  operating  in  the  vicinity  of  the 
installation,  to  the  workshop  described 
in§92.20(c)(3)(ii). 

(ii)  The  LRA  in  coordination  with  the 
Military  Department  and  HUD  shall 
conduct  at  least  one  workshop  v^ere 
representatives  of  the  homeless  have  an 
opportunity  to: 

(A)  Learn  about  the  closure/ 
realignment^and  disposal  process; 

(B)  Tour  thabuildings  and  properties 
available  either  on  or  off  the 
installation; 

(C)  Learn  aboutihe  LRA's  process  and 
schedule' for  receiving  notices  of  interest 
as  guided  by  §  92.20(e)(2);  and 

U))  Learn  ahoutany  known  land  use 
constraints  affecting  the  available, 
propeity  and  buildings.^ 

(iii)  tile  LRA  sheuld  meet  with 
representatives  of  the  homeless  that 
express  interest  in  discussing  possible 
uses  for  these  properties  to  alleviate 
gapsin  the  continuum  of  care. 

(4)  Consider  various  properties  in 
response  to  the  notices  of  interest.  The 
LRA  may  consider  property  that  is 
located  off  the  installation. 

(5)  Develop  an  application,  which 
includes  the  redevelopment  plan  and 
the  homeless  assistance  submission. 
This  application  shall  consider  the 
notices  of  interest  received  from  state  . 
and  local  governments,  representatives 
of  the  homeless,  and  other  interested  . 
parties.  This  shall  include,  bu^not  be 
limited  to,  entities  riigible  for  publio 
benefit  transfers  imder  the  Federal 


Property  and  Administrative  Services 
Act  of  1949,  as  amended  (40  U.S.C. 
472);  representatives  of  the  homeless; 
commercial,  industrial,  and  residential 
development  interests;  and,  other 
interests.  From  the  deadline  date  for 
receipt  of  notices  of  interest  described  st 
§  92.20(c)(lj,  die  LRA  shall  have  270 
days  to  complete  and  submit  the  LRA 
application  to  DoD  and  HUD.  The 
application  requirements  are  described 
at  §92.30. 

(6)  Maka  the  draft  application 
avail^lowto  the  public  for  review  and 
commentthroughout  the  process  of 
developing  the  application.  The  LRA  ~  -  - 
must  conduct  at  least  one  public  heaxing 
on  the  application  prior  to  its  submittal 
to  HUD  and  DoDrOui  asumraary  of 
these  public  comments  shall  be 
included  in  the  application  when  it  is 
submitted. 

(d)  State,  local,  and  public  benefit- 
screening.  The  LRA  should,  while 
conducting'its  outreach  efforts,  werlr 
with  the  federal  agencies  that  sponsos  - 
public  benefit  transfers  underihe 
Federal  Propeity  and  Administrative 
Services  Act  of  1949.  Those  agnides 
can  providera  list  of  partiesin  the 
vicinity  of  the  installation  thatmight  be 
interested  in  and  eligible  for  public 
benefit  transfiars.  The  LRA'  shouldmaifLe- 
a  reasonabler^ort  to  inform  such 
parties  of  the  availability  of  the  property 
and  incorporate  their  interests  within 
the  planning,  process.  These  requests  are 
not  required  to^be  met,  but  must  be 
ccHisidered. 

I92.2S  HUCXenegotladonsand 
consyltatlOM  wKMIm  LRA. ' 

HUD  may  negotiate  and  consult  with 
the  LRA  before  or  during  the  course  of. 
preparation  of  the.LRA  application  and  - 
during  HUD's  review-thereof  with  a 
view  toward  avcndiag  any  preliminary 
determination. that  the  application  dees, 
not  meet  any  requirement  of  this  part' 
HUD  will.ppovide  the  LRA  with  a  list 
of  persons  and  organizations  that  are 
representatives  of  the  homeless- 
operating  in  the  vidaity  ofthe 
installation. . 

S  92.30    LRA  applieatlon. 

(a)  Redevelopment  plan.  A  copy  ofthe 
redevelopmentplan  suiall  be  part  ofthe 
application. 

(b)  Homeless  assistance  submission. 
This  componfflit  ofthe  application  shall 
include  the  following: 

(1)  Informationabout  homelessness  in 
the  commnnities^in  the  vicinity  ofthe 
installation. 

(i)  A  hst  of  all  the  jurisdictions  which 
comprise  the  LRA. 
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(ii)  A  description  of  the  unmet  need 
in  the  continuum  of  care  system  within 
each  jurisdiction,  which  should  include 
information  about  any  gaps  that  exist  in 
the  continuum  of  care  for  particular 
homeless  subpopulations  The  source  for 
this  information  shall  depend  upon  the 
size  and  nature  of  the  jurisdiction(s)  that 
comprise  the  LRA.  LRAs  representing: 

(A)  Jurisdictions  that  are  required  to 
submit  a  Consolidated  Plan  shall 
include  a  copy  of  their  Homeless  and 
Special  Needs  Population  Table, 
Mority  Homeless  Needs  Assessment 
Table,  and  narrative  description  thereof 
fiom  that  Consolidated  Plan  including 
the  inventory  of  facilities  and  services 
that  assist  the  homeless  in  the 
jurisdiction. 

(B)  Jurisdictions  that  are  part  of  an 
urban  county  that  is  required  to  submit 
a  Consolidated  Plan  shall  include  a 
copy  of  their  Homeless  and  Special 
Noeids  Population  Table,  Priority 
Homeless  Needs  Assessment  Table,  and 
narrative  description  thereof  from  that 
Consolidated  Plan  including  the 
inventory  of  fadlities  and  services  that 
assist  the  homeless  in  the  jurisdiction. 
In  addition,  the  LRA  shall  explain  what 
portion  of  the  homeless  population  and 
subpopulations  described  in  the 
Consolidated  Plan  are  attributable  to  the 
jurisdiction  it  represents. 

(C)  Jurisdictions  not  described  by 
paragraph  (b)(l)(ii)(A)  or  (b)(l)(ii)(B)  of 
this  section  shall  submit  a  narrative 
description  of  what  it  perceives  to  be 
the  homeless  population  within  the 
jurisdiction(s)  it  represents  and  a  brief 
inventory  ofthe  facilities  and  services 
that  assist  homeless  persons  and 
families  within  each  jiuisdiction.  LRAs 
that  represent  these  jurisdictions  are  not 
required  to  conduct  surveys  ofthe 
homeless  population. 

(2)  Proposed  assistance  to  homeless 
persons  and  families,  (i)  A  description 
of  the  proposed  activities  to  be  carried 
out  on  or  off  the  installation  and  a 
discussion  of  how  these  activities  meet 
the  needs  of  the  homeless  by  addressing 
the  gaps  in  the  continuum  of  care.  The 
activities  need  not  be  limited  to 
expressions  of  interest  in  property,  but 
may  also  include  discussion  of  how 
economic  redevelopment  may  benefit 
the  homeless; 

(ii)  A  copy  of  each  notice  of  interest 
from  representatives  ofthe  homeless  for 
use  of  building  and  property  and  a 
description  of  the  manner  in  which  the 
LRA  application  addresses  the  need 
expressed  in  each  notice  of  interest.  If 
the  LRA  determines  that  a  particular 
notice  of  interest  should  not  be  awarded 
property,  an  explanation  of  why  the 
LRA  determined  not.to  support  that 
notice  of  interest,  the  reasons  for  which 


may  include  the  impad  of  the  program 
contained  in  the  notice  of  interest  on  the 
community  as  described  in  paragraph 
(b)(2)(iii)  of  this  section;  and 

(iii)  A  description  of  the  impad  that 
the  implemented  redevelopment  plan 
will  have  on  the  community.  This  shall 
include  information  on  how  the  LRA's 
redevelopment  plan  might  impad  the 
character  of  existing  neighborhoods 
adjacent  to  the  properties  proposed  to 
be  used  to  assist  the  homeless  and 
should  discuss  alternative  plans.  Impad 
on  schools,  sodal  services, 
transportation,  infrastrudure, 
concentration  of  minorities  and/or  low 
income  persons  also  shall  be  discussed. 

(3)  Buildings  and  properties,  (i)  A 
copy  of  the  legally  binding  agreements 
that  the  LRA  proposes  to  enter  into  with 
the  representative(s)  of  the  homeless 
selected  by  the  LRA  to  implement 
homeless  programs  that  fill  gaps  in  the 
existing  continuum  of  care.  The  legally 
binding  agreements  shall  provide  for  a 
process  for  negotiating  alternative 
arrangements  that  would  enable  the 
same  balance  of  interests  made 
originally  in  the  event  that  an 
environmental  review  conducted  under 
§  92.45(a)  subsequent  to  HUD  approval 
indicates  that  any  property  identified 
for  transfer  in  the  agreement  is  not 
suitable  for  the  intended  purpose. 
Legally  binding  agreements  must  also 
provide  for  the  reversion  or  transfer, 
either  to  the  LRA  or  to  another  entity  or 
entities  of  the  buildings  and  property  in 
the  event  they  cease  to  be  used  for  the 
homeless; 

(ii)  A  description  of  how  buildings 
and  properties  either  on  or  off  the 
installation  will  be  used  to  fill  some  of 
the  gaps  in  the  ciurent  continuum  of 
care  system  and  an  explanation  ofthe 
suitability  of  the  buildings  and  property 
for  that  use;  and 

(iii)  Information  on  the  availability  of 
general  services  such  as  transportation, 
poUce,  fire,  and  a  discussion  of 
infrastructure  such  as  water,  sewer,  and 
eledridty  in  the  vicinity  of  the 
proposed  homeless  activities. 

(4)  Balance  with  economic  and  other 
development  needs,  (i)  An  assessment  of 
the  manner  in  which  the  application 
balances  the  expressed  needs  of  the 
homeless  and  the  needs  ofthe 
communities  comprising  the  LRA  for 
economic  redevelopment  and  other 
development;  and 

(ii)  An  explanation  of  how  the  LRA 
apphcation  is  consistent  with  the 
appropriate  Consolidated  Plan(s)  or  any 
other  existing  housing,  social  service, 
community,  economic,  or  other 
development  plans  adopted  by  the 
jurisdictions  in  the  vidnity  ofthe 
installation. 


(5)  Outreach.  The  LRA  shall  explain 
how  the  outreach  requirements 
described  at  §  92.20(c)(3j  have  been 
fulfilled.  This  explanation  shaD  include 
a  list  of  the  representatives  of  the 
homeless  with  which  the  LRA  consulted 
in  preparing  the  application. 

(c)  PuWjc  comments.  The  LRA 
application  shall  include  the  materials 
described  at  §  92.20(c)(6).  These 
materials  shall  be  prefaced  with  an 
overview  of  the  dtizen  partidpation 
process  observed  in  preparing  the 
application. 

S  92.35    HUD's  review  of  the  application. 

(a)  Timing.  HUD  shall  complete  a 
review  of  each  application  no  later  than 
60  days  after  its  receipt  by  HUD. 

(b)  Standards  of  review.  The  purpose 
of  the  review  is  to  determine  whether 
the  application  is  complete  and,  with 
resped  to  the  expressed  interest  and 
requests  of  representatives  of  the 
homeless,  whether  the  redevelopment 
plan: 

(1)  Need.  Takes  into  consideration  the 
size  and  nature  ofthe  homeless 
population  in  the  communities  in  the 
vicinity  ofthe  installation,  the 
availability  of  existing  services  in  such 
communities  to  meet  the  needs  ofthe 
homeless  in  such  communities,  and  the 
suitability  ofthe  buildings  and  property 
covered  by  the  application  for  use  and 
needs  of  the  homeless  in  such 
communities. 

(2)  Impact.  Takes  into  consideration 
any  economic  impact  of  the  homeless 
assistance  under  the  plan  on  the 
communities  in  the  vicinity  of  the 
installation,  including: 

(i)  Whether  the  plan  is  feasible  in 
light  of  demands  that  would  be  placed 
on  available  social  services,  poUce  and 
fire  protection,  and  infiastrudure  in  the 
commimity;  and 

(ii)  Whether  the  application  is 
consistent  with  the  Consolidated  Plan(s) 
or  any  other  existing  housing,  social 
service,  community,  economic,  or  other 
development  plans  adopted  by  the 
jurisdidions  in  the  vidnity  of  the 
installation. 

(3)  Balance.  Balances  in  an 
appropriate  manner  the  needs  of  the 
communities  in  the  vicinity  ofthe 
installation  for  economic  redevelopment 
and  other  development  wifh  the  needs 
of  the  homeless  in  such  communities. 

(4)  Outreach.  Was  developed  in 
consultation  with  representatives  of  the 
homeless  and  the  homeless  assistance 
planning  boards,  if  any,  in  the 
commimities  in  the  vicinity  of  the 
installation. 

(i)  HUD  will  examine  whether  the 
outreach  requirements  described  at 
§  92.20(c)(3)  have  been  fulfilled  by  die 
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LRA.  HUD  will  carefully  review  the 
outreach  process  to  insure  that  the  LRA 
advertised  the  availability  of  installation 
properties  to  representatives  of  the 
homeless. 

(ii)  HUD  will  compare  the  list  of 
homeless  representatives  contacted  by 
the  LRA  against  contacts  maintained  by 
the  local  HUD  Field  Office. 

(5)  Properties.  Specifies  the  maimer  in 
which  buildings  and  property, 
resources,  and  assistance  on  or  off  the 
installation  will  be  made  available  for 
homeless  assistance  purposes.  HUD  will 
be  mindful  of  the  imiqueness  of  each 
installation.  HUD  will  review  this 
process  so  that  it  is  confident  that  the 
LRA  will  make  these  buildings  and 
properties  available  to  representatives  of 
the  homeless  in  a  timely  fashion. 

(c)  Notice  of  determination.  (1)  HUD 
shall,  no  later  than  the  60th  day  after  its 
receipt  of  the  application,  unless  such 
deadline  is  extended  pursuant  to 

§  92.15(a),  send  written  notification  both 
to  DoD  and  the  LRA  of  its  preliminary 
determination  that  the  application 
meets  or  fails  to  meet  the  requirements 
of  paragraph  (b)  of  this  section.  If  the 
application  fails  to  meet  the 
requirements,  HUD  will  send  the  LRA: 

(i)  A  summary  of  the  deficiencies  in 
the  application; 

(ii)  An  explanation  of  the 
determination;  and 

(iii)  A  statement  of  how  the  LRA  must 
address  the  determinations. 

(2)  In  the  event  that  no  application  is 
submitted  and  no  extension  is  requested 
as  of  the  deadline  specified  in 
§  92.20(c)(5),  and  the  state  turns  down  a 
DoD  written  request  to  become 
recognized  as  the  LRA,  the  absence  of 
such  application  will  trigger  an  adverse 
determination  by  HUD  effective  on  the 
date  of  the  lapsed  deadline.  Under  these 
conditions,  HUD  will  follow  the  process 
described  at  §  92.40. 

(d)  Opportunity  to  cure.  (1)  The  LRA 
shall  have  90  days  bom  its  receipt  of  the 
notice  of  preliminary  determination 
under  paragraph  (c)(1)  of  this  section 
within  which  to  submit  to  HUD  a 
revised  application  which  addresses  the 
determinations  listed  in  the  notice. 
Failure  to  submit  a  revised  application 
shall  result  in  a  final  determination  that 
the  redevelopment  plan  fails  to  meet  the 
requirements  of  paragraph  (b)  of  this 
section. 

(2)  HUD  shall,  within  30  days  of  its 
receipt  of  the  LRA's  resubmission,  send 
written  notification  of  its  final 
determination  to  both  DOD  and  the 
LRA. 

$92.40    Adverse  determinations. 

(a)  Solicitation  of  proposals.  U  HUD 
determines  that  the  LRA's  resubmission 


fails  to  meet  the  requirements  of 
§  92.35(b)  or  if  no  resubmission  is 
received,  HUD: 

(1)  Shall  review  the  original 
application  including  the  notices  of 
interest  submitted  by  representatives  of 
the  homeless; 

(2)  Shall  consult  with  the 
representatives  of  the  homeless,  if  any, 
for  purposes  of  evaluating  the 
continuing  interest  of  such 
representatives  in  the  use  of  buildings 
or  property  at  the  installation  to  assist 
the  homeless;  and 

(3)  May  request  that  each  homeless 
representative  submit  a  proposal  for  use 
of  buildings  or  property  at  the 
installation  to  assist  the  homeless, 
including: 

(i)  A  description  of  the  program  of 
such  representative  to  assist  the 
homeless; 

(ii)  A  description  of  the  manner  in 
which  the  buildings  and  property  that 
the  representative  proposes  to  use  for 
such  purpose  will  assist  the  homeless; 

(iiifSuch  information  as  HUD 
requires  in  order  to  determine  the 
financial  capacity  of  the  representative 
to  carry  out  the  program  and  to  ensiu« 
that  the  program  will  be  carried  out  in 
compliance  with  Federal  environmental 
law  and  t^ederal  law  against 
discrimination;  and 

(iv)  A  certification  fix>m  the  local 
community  that  police  services,  fire 
protection  services,  and  water  and 
sewer  services  available  in  the 
communities  in  the  vicinity  of  the 
installation  concerned  are  adequate  for 
the  program. 

(b)  Review  of  proposals.  HUD  shall 
review  the  proposal  in  accordance  with 
the  following  criteria: 

(1)  The  degree  to  which  the  proposal 
submitted  by  the  representatives  meets 
each  of  the  four  criteria  listed  in 
paragraph  (a)(3)  of  this  section. 

(2)  The  extent  to  which  the  proposal 
fills  a  gap  in  the  community's 
continuum  of  care  system. 

(3)  The  extent  to  which  the  proposal 
balances  in  an  appropriate  manner  the 
needs  for  the  communities  in.  the 
vicinity  of  the  installation  for  economic 
development  and  other  development 
with  the  needs  of  the  homeless. 

(4)  How  the  proposal  specifies  the 
manner  in  which  buildings  and 
property  and  resources  and  assistance 
on  and  off  the  installation  will  be  made 
available  for  the  homeless. 

(c)  Environmental  review.  HUD,  in 
cooperation  with  DoD,  shall  complete 
an  environmental  review  under  NEPA 
and  other  applicable  environmental 
laws  and  authorities  listed  in  24  CFR 
50.4  before  accepting  a  proposal  under 
this  part. 


(d)  Notice  of  decision.  HUD  shall 
notify  DOD  and  the  LRA.  within  90  days 
of  its  receipt  of  the  revised  appHcation, 
of  its  acceptance  of  a  proposal  and  shall 
identify  the  buildings  and  property  to  be 
disposed  of  and  the  entities  to  which 
they  should  be  transferred. 

$  92.45    Disposal  of  buildings  and  property. 

(a)  Public  benefit  transfer  screening. 
After  the  local  redevelopment  plan  is 
accepted  for  planning  purposes  by  the 
Military  Department  and  accepted  by 
HUD,  the  Military  E)epartment  will 
conduct  an  official  public  benefit 
transfer  screening  in  accordance  with 
the  Federal  Property  Management 
Regulations  (41  CFR  101-47.303-2) 
based  upon  the  uses  identified  in  the 
redevelopment  plan.  Federal  sponsoring 
agencies  shall  notify  eligible  applicants 
that  any  request  for  property  must  be 
consistent  with  the  uses  identified  in 
the  redevelopment  plan.  At  the  request 
of  the  LRA,  the  Military  Department 
may  conduct  the  official  state  and  local 
public  benefit  screening  before  the 
completion  of  the  redevelopment  plan. 

(b)  Environmental  review.  The 
Military  Department  shall  complete  an 
environmental  review  of  the  installation 
in  compliance  with  NEPA  and  CERCLA 
prior  to  disposal  of  the  property.  The 
Military  Department  may  adopt  an 
environmental  review  completed  under 
§  92.40(c). 

(c)  Disposal.  Upon  receipt  of  a  notice 
of  approval  of  an  application  bom  HUD 
under  §  92.35(c)  and  §  92.40(d),  DOD 
shall,  without  consideration,  dispose  of 
the  subject  buildings  and  property  in 
compliance  with  the  approved 
application,  either  to  the  LRA  or 
directly  to  the  representative(s)  of  the 
homeless. 

(d)  LRA's  responsibility.  The  LRA 
shall  be  responsible  for  the 
implementation  of  and  compliance  with 
legally  binding  agreements  under  the 
application. 

(e)  Reversions  to  the  LRA.  If  a  building 
or  property  reverts  to  the  LRA  under  a 
legally  binding  agreement  under  the 
appUcation,  the  LRA  shall  take 
appropriate  actions  to  secure,  to  the 
maximum  extent  practicable  the 
utilization  of  the  building  or  property  by 
other  homeless  representatives  to  assist 
the  homeless.  An  LRA  may  not  be 
required  to  utilize  the  building  or 
property  to  assist  the  homeless. 

Dated:  August  1, 1995. 
L.M.  B3nium, 

Alternate  OSD  Federal  Fegister  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  95-19245  Fi^ed  8-7-95;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  144-4-7041;  FRL-6264-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  San 
Diego  County  Air  Pollution  Control 
District,  South  Coast  Air  Quality 
Management  District,  and  Ventura 
County  Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACmON:  Final  rule. 

SUMMARY:  EPA  is  finalizing  the  approval 
of  revisions  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  March  28, 1995 
and  April  19, 1995.  The  revisions 
concern  rules  fix>m  the  following 
districts:  San  Diego  County  Air 
Pollution  Control  District  (SDCAPCD); 
South  Coast  Air  Quality  Management 
District  (SCAQMD);  and  Ventura  County 
Air  Pollution  Control  District 
(VCAPCD).  This  approval  action  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  The  intended  effect  of 
approving  these  rules  is  to  regulate 
emissions  of  volatile  organic 
compounds  (VOCs)  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
This  final  action  serves  as  a  final 
determination  that  the  deficiencies  in 
the  rules  that  started  sanction  clocks 
have  been  corrected  and  that  any 
sanctions  or  Federal  Implementation 
Plan  (FIP)  obligations  triggered  by  those 
deficiencies  are  permanently  stopped. 
The  rules  control  VOC  emissions  from 
fixed  and  floating  roof  tanks  at  bulk 
plants  and  terminals;  bakery  ovens;  and 
the  coating  of  metal  parts  and  products. 
Thus,  EPA  is  finalizing  the  approval  of 
these  rules  into  the  California  SIP  under 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
EFFECTIVE  DATE:  This  action  is  effective 
on  September  7, 1995. 
ADDRESSES:  Copies  of  the  rules  and 
EPA's  evaluation  report  for  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
available  for  inspection  at  the  following 
locations: 

Rulemaking  Section  (A-5-3),  Air  cmd 
Toxics  Division,  U.S.  Environmental 
Protection  Agency.  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 


Environmental  Protection  Agency,  Air 
Docket  (6102).  401  "M"  Street,  S.W., 
Washington,  D.C.  20460. 
CaUfomia  Air  Resoiuces  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section.  2020  "L"  Street, 
Sacramento,  CA  95814. 
San  Diego  County  Air  Pollution  Control 
District,  9150  Chesapeake  Drive,  San 
Diego,  CA  92123. 
South  Coast  Air  Quality  Management 
District,  21865  E.  Copley  Drive, 
Diamond  Bar,  CA  91765-4182. 
Ventura  County  Air  Pollution  Control 
District,  669  County  Square  Drive, 
Second  Floor.  Ventura.  CA  93003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard.  Rulemaking 
Section.  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street.  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1197. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  28.  1995  in  60  FR  15891, 
EPA  proposed  to  approve  SDCAPCD's 
Rule  61.1,  Receiving  and  Storing 
Volatile  Organic  Compounds  at  Bulk 
Plants  and  Bulk  Terminals  into  the 
California  SIP.  On  April  19. 1995  in  60 
FR  19554.  EPA  proposed  to  approve  the 
following  rules  into  the  California  SIP: 
SCAQMD's  Rule  1153.  Commercial 
Bakery  Ovens;  and  VCAPCD's  Rule 
74.12,  Surface  Coating  of  Metal  Parts 
and  Products.  Rule  61.1  was  adopted  by 
SDCAPCD  on  January  10, 1995;  Rule 
1153  was  adopted  by  SCAQMD  on 
January  13, 1995;  and  Rule  74.12  was 
adopted  by  VCAPCD  on  January  10, 
1995.  These  rules  were  submitted  by  the 
California  Air  Resources  Board  (CARB) 
to  EPA  on  January  24, 1995  (SDCAPCD 
61.1)  and  February  24. 1995  (SCAQMD 
1153  and  VCAPCD  74.12).  These  rules 
were  submitted  in  response  to  EPA's 
1988  SEP-Call  and  the  CAA  section 
182(a)(2)(A),  which  required  that 
nonattainment  areas  fix  their  deficient 
reasonably  available  control  technology 
(RACT)  rules  for  ozone  in  accordance 
with  EPA  guidance  that  interpreted  the 
requirements  of  the  pre-amended  Act.  A 
detailed  discussion  of  the  background 
for  each  of  the  above  rules  and 
nonattainment  areas  is  provided  in  the 
NPRMs  cited  above. 

EPA  has  evaluated  all  of  the  above 
rules  for  consistency  with  the 
requirements  of  the  CAA  and  with 
EPA's  regulations  and  interpretations  of 
these  requirements  as  expressed  in  the 
various  EPA  policy  guidance  documents 
referenced  in  the  NPRMs  cited  above. 
EPA  has  found  that  the  rules  meet  the 
applicable  requirements.  A  detailed 


discussion  of  the  rule  provisions  and 
evaluations  has  been  provided  in  60  FR 
15875  and  60  FR  19554  and  in  technical 
support  documents  (TSDs)  available  at 
EPA's  Region  IX  office  (TSDs  dated 
March  7, 1995— Rule  61.1;  and  March 
27, 1995— Rules  1153  and  74.12). 

Response  to  Public  Comments 

A  30-day  public  comment  period  was 
provided  in  60  FR  15891  and  60  FR 
19554.  No  comments  were  received. 

EPA  Action 

EPA  is  finalizing  action  to  approve 
the  above  rules  for  inclusion  into  the 
CaUfomia  SIP.  EPA  is  approving  the 
submittal  under  section  110(k)(3)  as 
meeting  the  requirements  of  section 
110(a)  and  Part  D  of  the  CAA.  This 
approval  action  will  incorporate  these 
rules  into  the  federally  approved  SIP. 
The  intended  effect  of  approving  these 
rules  is  to  regulate  emissions  of  VOCs  in 
accordance  with  the  requirements  of  the 
CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiu« 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

The  0MB  has  exempted  this  action 
fitim  review  under  Executive  Order 
12866. 

Unfunded  Mandates 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22. 1995.  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  state  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  Part  D  of 
the  Clean  Air  Act.  These  rules  may  bind 
State,  local,  and  tribal  governments  to 
perform  certain  actions  and  also  require 
the  private  sector  to  perform  certain 
duties.  The  rules  being  approved  by  this 
action  will  impose  no  new  requirements 
because  affected  sources  are  already 
subject  to  these  regulations  under  State 
law.  Therefore,  no  additional  costs  to 
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State,  local,  or  tribal  governments  or  to 
the  private  sector  result  from  this  action. 

EPA  has  also  determined  that  this 
final  action  does  not  include  a  mandate 
that  may  result  in  estimated  costs  of 
$106  million  or  more  to  State,  local,  or 
tribal  governments  in  the  aggregate  or  to 
the  private  sector. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference, 
hitergovtemmentat  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  July  14, 1995. 
Felicia  Marcus, 
Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PAFTT  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Ai^ority:  42  U.S.C  7401-7671q. 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)  (214)(i)(B)  and 
(215)(i)(A)(2)  and  (215)(iKB)  to  read  as 
follows: 

S  52.220    Identiflcation  of  plan. 

***** 

(c)*  *  * 

(214)*  *  • 

(i)*  *  * 

(B)  San  Diego  County  Air  Pollution 
Control  District. 

(1)  Rule  61.1  adopted  on  January  10, 
1995. 


(215)*  *  * 

(i)*  *  • 

(A)*  *  * 

[2]  Rule  1153  adopted  on  January  13, 
1995. 

(B)  Ventura  County  Air  Pollution 
Control  District. 

(1)  Rule  74.12  adopted  on  January  10, 
1995. 

•        •        *        •        * 

(FR  Doc.  95-19504  Filed  8-7-95;  8:45  am) 
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40  CFR  Part  52 
[FRL-6274-1] 

Transportation  Conformity;  Approval 
of  Petition  for  Exemption  From 
Nitrogen  Oxides  Provisions, 
Transitional  Ozone  Nonattainment 
Area,  Colorado 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  approving  a  petition 
from  the  Denver  Regional  Council  of 
Governments  (DRCOG)  requesting  that 
the  Denver  metropolitan  area,  an  ozone 
nonattainment  area  classified  as 
transitional,  be  exempted  from  the 
requirements  regarding  the  control  of 
oxides  of  nitrogen  (NOx)  imposed  by  the 
Federal  conformity  rules.  The  initial 
petition  for  exemption  was  submitted  by 
DRCOG  on  May  25, 1994.  Supporting 
documentation  for  the  initial  petition 
was  submitted  August  1, 1994. 
EFFECTIVE  DATE:  This  action  is  effective 
asof  July  28, 1995. 
ADDRESSES:  Copies  of  the  dociunents 
relevant  to  these  actions  are  available 
for  public  inspection  diuing  normal 
business  hours  at  the  following  location. 
The  interested  persons  wanting  to 
examine  these  documents  should  make 
an  appointment  with  the  appropriate 
office  at  least  24  hours  before  the 
visiting  day.  U.S.  Environmental 
Protection  Agency,  Region  8,  Air 
Quality  Branch  (8ART-AP),  999  18th 
Street,  Suite  500,  Denver,  Colorado 
80202-2466. 

FOR  FURTHER  INFORMATION  CONTACT: 
Aundrey  C.  Wilkins,  SEP  Section 
(8ART-AP),  Air  Programs  Branch, 
United  States  Enviroiunental  Protection 
Agency.  Region  Vm,  999  18th  Street, 
Suite  500,  Denver,  Colorado,  80202- 
2466,  telephone  (303)  294-1379.  Fax: 
303-293-1229. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  182(f)  of  the  Clean  Air  Act 
requires  States  to  apply  the  same 
requirements  to  major  stationary  sources 
of  NOx  as  are  applied  to  major 
stationary  sources  of  VOC.  The  new 
NOx  requirements  are  reasonably 
available  control  technology  (RACT) 
and  new  soiut:e  review  (NSR).  Section 
182(f)  also  specifies  circumstances 
imder  which  the  NOx  requirements 
would  be  limited  or  would  not  apply. 

EPA's  general  and  transportation 
conformity  rules,  as  well  as  the 
hispection  and  Maintenance  (I/M) 
regulations,  reference  the  section  182(f) 


exemption  process  as  a  means  for 
exempting  affected  areas  from  certain  - 
NOx  conformity  requirements.  See  58 
FR  62197.  November  24. 1993, 
Transportation  Conformity;  and  58  FR 
63240.  November  30, 1993.  General 
Conformity;  and  57  FR  52989,  I/M. 

Under  section  182(f)(1)(A),  an 
exemption  from  the  NOx  requirements 
may  be  granted  for  nonattainment  areas 
outside  an  ozone  transport  region  if  EPA 
determines  that  "additional  reductions 
of  NOx  would  not  contribute  to 
attainment"  of  the  ozone  NAAQS  in 
those  areas.  EPA  has  indicated  that  in 
cases  where  a  nonattainment  area  is 
demonstrating  attainment  with  3 
consecutive  years  of  air  quality 
monitoring  data,  without  having 
implemented  the  section  182(0  NOx 
provisions,  it  is  clear  that  this  test  is  met 
since  "additional  reductions  of  NOx 
would  not  contribute  to  attainment"  of 
the  NAAQS  in  that  area. 

This  interpretation  is  discussed  in  a 
May  27, 1994  memorandiun  from  John 
S.  Seitz,  Director,  Office  of  Air  Quality 
Planning  and  Standards  (OAQPS), 
entitled  "Section  182(f)  Nitrogen  Oxides 
(NOx)  Exemptions — Revised  Process 
and  Criteria."  This  memorandum 
revised  relevant  portions'  of  previously- 
issued  OAQPS  guidance  dated 
December,  1993,  entitled  "Guideline  for 
Determining  the  Applicability  of 
Nitrogen  O^dde  Requirements  under 
Section  182(f)."  Both  documents 
address  EPA's  policy  regarding  NOx 
exemptions  for  areas  outside  an  ozone 
transport  region  that  have  air  quality 
monitoring  data  showing  attainment. 
The  Enhanced  I/M  regulations,  the 
section  182(f)  NOx  RACT  and  NSR 
requirements  and  the  guidance  cited 
above  apply  only  to  marginal  and  above 
ozone  nonattainment  areas,  but  not 
nonclassifiable  ozone  nonattainment 
areas  (i.e.,  submarginal,  transitional,  and 
incomplete/no  data).  However,  a  Jime 
17, 1994,  EPA  doctunent  entitled 
"Conformity;  General  Preamble  for 
Exemption  from  Nitrogen  Oxides 
Provisions"  (59  FR  31238)  ("General 
Preamble"),  among  other  things, 
provides  guidance  on  the  exemption  of 
nonclassifiable  ozone  nonattainment 
areas,  outside  an  ozone  transport  region, 
from  the  conformity  rule's  NOx. 
requirements  based  on  air  quality 
monitoring  data  showing  attainment.  As 
a  transitional  ozone  nonattainment  area, 
the  Denver  metropolitan  area  falls 
within  the  "nonclassifiable"  category. 

Under  the  general  conformity  rule, 
NOx  emissions  that  are  caused  by 
federal  actions  that  exceed  applicable 
threshold  levels  are  required  to 
demonstrate  conformity  to  the 
appUcable  SIP.  The  transportation 
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conformity  rule  requires  regional 
emissions  analysis  of  motor  vehicle 
NOx  emissions  for  ozone  nonattainment 
and  maintenance  areas  in  order  to 
determine  the  conformity  of 
transportation  plans  and  programs  to 
implementation  plan  requirements.  This 
analysis  must  demonstrate  that  the  NOx 
emissions  which  would  result  from  the 
transportation  system  if  the  proposed 
transportation  plan  were  implemented 
are  within  the  total  allowable  level  of 
NOx  emissions  from  highway  and 
transit  motor  vehicles  ("the  emission 
budget")  as  identified  in  a  submitted  (or 
•  approved)  attainment  demonstration  or 
maintenance  plan.  Until  an  attainment 
demonstration  (or  for  nonclassifiable 
areas  a  maintenance  plan)  is  approved 
by  the  EPA,  the  regional  emissions 
analysis  of  the  transportation  system 
must  also  satisfy  the  "build/no-build" 
test.  That  is,  the  analysis  must 
demonstrate  that  emissions  from  the 
transportation  system,  if  the  proposed 
transportation  plan  and  program  were 
implemented,  would  be  less  than  the 
emissions  from  the  transportation 
system  if  only  the  previous  applicable 
transportation  plan  and  program  were 
implemented.  Furthermore,  the  regional 
emissions  analysis  must  show  that 
emissions  from  the  transportation 
system,  if  the  transportation  plan  or 
program  were  implemented,  would  be 
lower  than  1990  levels. 

With  respect  to  the  NOx  requirements 
of  the  conformity  rules,  DRCOG 
submitted  a  NOx  exemption  petition  on 
May  25, 1994  and  submitted  supporting 
dociunentation  via  a  letter  dated  August 
1, 1994.  Ambient  air  quality  data 
provided  with  the  DRCOG  petition 
showed  no  violations  of  the  ozone 
NAAQS  during  the  three-year  period 
from  1991  through  1993.  Further,  the 
Colorado  Air  Pollution  Control  Division 
(APCD)  provided  additional  air  quality 
data  for  the  same  time  period 
supporting  DRCOG's  position  that  there 
were  no  violations. 

On  March  23, 1995,  EPA  announced 
its  proposed  approval  of  the  NOx 
exemption  request  for  the 
nonclassifiable  ozone  nonattainment 
area  of  the  Denver  metropolitan  area  (56 
FR  15269).  In  that  proposed  rulemaking 
action,  EPA  described  in  detail  its 
rationale  for  approving  this  NOx 
exemption  request,  considering  the 
specific  factual  issues  presented.  Rather 
than  repeating  that  entire  discussion  in 
this  document,  it  is  incorporated  by 
reference  here.  Thus,  the  public  should 
review  the  notice  of  proposed 
rulemaking  for  relevant  background  on 
this  final  rulemaking  action. 


II.  Response  to  Comments 

The  EPA  requested  public  conunents 
on  all  aspects  of  the  proposed  action  to 
approve  the  section  182(f)  petition  for 
the  Denver  metropolitan  area.  The  EPA 
received  six  letters  of  support. 

The  EPA  received  four  adverse 
comment  letters  and  one  letter 
requesting  a  clarification.  One  of  the 
adverse  letters  was  signed  by  three 
environmental  groups  and  contained 
comments  objecting  to  the  EPA's  general 
policy  on  section  182(f)  exemptions. 
This  group  of  three  requested  that  their 
letter  be  included  in  each  EPA 
rulemaking  action  for  section  182(f) 
petitions.  One  of  the  four  adverse 
comment  letters  was  received  on  August 
5, 1994,  prior  to  publication  of  the  EPA 
proposed  approval  rulemaking.  EPA 
also  received  one  letter  that  was  not 
adverse  but  asked  that  the  impact  of 
granting  an  ozone  NOx  exemption  be 
made  clearer.  EPA  is  responding  to  all 
of  these  comments  in  the  final 
rulemaking. 

Comment  1 

Certain  commenters  argued  that  NOx 
exemptions  are  provided  ior  in  two 
separate  parts  of  the  CAA,  section 
182(b)(1)  and  section  182(f).  Because  the 
NOx  exemption  tests  in  subsections 
182(b)(1)  and  182(f)(1)  include  language 
indicating  that  action  on  such  requests 
should  take  place  "when  [EPA] 
approves  a  plan  or  plan  revision,"  these 
commenters  conclude  that  all  NOx 
exemption  determinations  by  the  EPA, 
including  exemption  actions  taken 
under  the  petition  process  established 
by  subsection  182(f)(3),  must  occur 
during  consideration  of  an  approvable 
attainment  or  maint^ance  plan,  unless 
the  area  has  been  redesignated  as 
attainment.  These  commenters  also 
argue  that  even  if  the  petition 
procedures  of  subsection  182(f)(3)  may 
be  used  to  relieve  areas  of  certain  NOx 
requirements,  exemptions  from  the  NOx 
conformity  requirements  must  follow 
the  process  provided  in  subsection 
182(b)(1),  since  this  is  the  only 
provision  explicitly  referenced  by 
section  176(c)(3)(A)(iii),  the  CAA's 
conformity  provisions. 

EPA  Response 

Section  182(f)  contains  very  few 
details  regarding  the  administrative 
procedure  for  acting  on  NOx  exemption 
requests.  The  absence  of  specific 
guidelines  by  Congress  leaves  EPA  vdth 
discretion  to  establish  reasonable 
procedures,  consistent  with  the 
requirements  of  the  Administrative 
Procedure  Act  (APA). 

The  EPA  disagrees  with  the 
commenters  regarding  the  process  for 


considering  exemption  requests  under 
section  182(f).  and  instead  beUeves  that 
subsections  182(f)(1)  and  182(f)(3) 
provide  independent  procedures  by 
which  the  EPA  may  act  on  NOx 
exemption  requests.  The  language  in 
subsection  182(f)(1).  which  indicates 
that  the  EPA  should  act  on  NOx 
exemptions  in  conjimction  with  action 
on  a  plan  or  plan  revision,  does  not 
appear  in  subsection  182(0(3).  And, 
while  subsection  182(0(3)  references 
subsection  182(0(1),  the  EPA  believes 
that  this  reference  encompasses  only  the 
substantive  tests  in  paragraph  (1)  [and. 
by  extension,  paragraph  (2)],  not  the 
procedural  requirement  that  the  EPA  act 
on  exemptions  only  when  acting  on 
SIPs.  Additionally,  paragraph  (3) 
provides  that  "person[s]"  (which 
section  302(e)  of  the  CAA  defines  to 
include  States)  may  petition  for  NOx 
exemptions  "at  any  time,"  and  requires 
the  EPA  to  make  its  determination 
within  six  months  of  the  petition's 
submission.  These  key  differences  lead 
EPA  to  believe  that  Congress  intended 
the  exemption  petition  process  of 
paragraph  (3)  to  be  distinct  and  more 
expeditious  than  the  longer  plan 
revision  process  intended  under 
paragraph  (1). 

Section  182(0(1)  appears  to 
contemplate  that  exemption  requests 
submitted  imder  these  paragraphs  are 
limited  to  States,  since  States  are  the 
entities  authorized  imder  the  Act  to 
submit  plans  or  plan  revisions.  By 
contrast,  section  182(0(3)  provides  that 
"personlsj"  '  may  petition  for  a  NOx 
determination  "at  any  time"  after  the 
ozone  precursor  study  required  under 
section  185B  of  the  Act  is  finalized,^ 
and  gives  EPA  a  limit  of  6  months  after 
filing  to  grant  or  deny  such  petitions. 
Since  individuals  may  submit  petitions 
imder  paragraph  (3)  "at  any  time",  this 
must  include  times  when  there  is  no 
plan  revision  from  the  State  pending  at 
EPA. 

In  regard  to  the  comment  concerning 
the  appropriate  Act  authority  for 
gTiuiting  transportation-related  NOx 
waivers,  the  EPA  agrees,  with  certain 
exceptions,  that  section  182(b)(1)  is  the 
appropriate  authority  under  the  Act  for 
waiving  the  transportation  conformity 
rule's  NOx  "build/no  build"  and  "less- 
than-1990"  tests,  and  is  in  the  process 
of  amending  the  rule  to  be  consistent 
with  the  statute.  However,  the  EPA 
believes  that  this  authority  is  only 
applicable  with  respect  to  those  areas 
that  are  subject  to  section  182(b)(1). 


■  Section  302(e)  of  the  Act  deRnes  the  term 
"person"  to  include  States. 

'The  final  section  18SB  report  was  issued  July  30. 
1993. 
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Marginal  and  below  ozone 
nonattainment  areas  (which  includes 
nonclassifiable  areas  like  Denver)  are 
not  subject  to  section  176(c){3)(A)(iii) 
because  they  are  not  subject  to  section 
182(b)(1).  These  areas,  however,  are  still 
subject  to  the  requirements  of  section 
176(c)(1),  which  sets  out  criteria  that,  if 
met,  will  assure  consistency  with  the 
SIP.  The  EPA  beUeves  it  is  reasonable 
and  consistent  with  the  Act  to  provide 
relief  under  section  176(c)(1)  from  the 
interim-period  NOx  transportation 
conformity  requirements  where  the 
Agency  has  determined  that  NOx 
reductions  would  not  be  beneficial,  and 
to  rely,  in  doing  so,  on  the  NOx 
exemption  tests  provided  in  section 
182(f). 

The  basic  approach  of  the  Act  is  that 
NOx  reductions  should  apply  when 
beneficial  to  an  area's  attainment  goals, 
and  should  not  apply  when  unhelpful 
or  counterproductive.  Section  182(f) 
reflects  this  approach,  but  also  includes 
specific  substantive  tests  which  provide 
a  basis  for  EPA  to  determine  when  NOx 
requirements  should  not  apply.  Whether 
under  section  182(b)(1)  or  section  182(f), 
where  EPA  has  determined  that  NOx 
reductions  will  not  benefit  attainment  or 
would  be  counterproductive  in  an  area, 
the  EPA  believes  it  would  be 
unreasonable  to  insist  on  NOx 
reductions  for  purposes  of  meeting  RFP 
or  other  milestone  requirements. 
Moreover,  there  is  no  substantive 
difference  between  the  technical 
analysis  required  to  make  an  assessment 
of  NOx  impacts  on  attaiiunent  in  a 
particular  area,  whether  imdertaken 
with  respect  to  mobile  source  or 
stationary  source  NOx  emissions. 
Consequently,  the  EPA  believes  that 
granting  relief  from  the  NOx  conformity 
requirements  of  section  176(c)(1)  under 
section  182(f)  in  these  cases  is 
appropriate. 

Comment  2 

Three  years  of  "clean"  data  fail  to 
demonstrate  that  NOx  reductions  would 
not  contribute  to  attainment.  EPA's 
poUcy  erroneously  equates  the  absence 
of  a  violation  for  one  three-year  period 
with  "attainment." 

EPA  Response 

The  EPA  has  separate  criteria  for 
determining  if  an  area  should  be 
redesignated  to  attaiiunent  under 
section  107  of  the  CAA.  The  section  107 
criteria  are  more  comprehensive  than 
the  CAA  requires  with  respect  to  NOx 
exemptions  under  section  182(f). 

Under  section  182(f)(1)(A),  an 
exemption  from  the  NOx  requirements 
may  be  granted  for  nonattainment  areas 
outside  an  ozone  transport  region  if  EPA 


determines  that  "additional  reductions 
of  (NOx)  would  not  contribute  to 
attainment"  of  the  ozone  NAAQS  in 
those  areas.  In  some  cases,  an  ozone 
nonattainment  area  might  attain  the 
ozone  standard,  as  demonstrated  by  3 
years  of  adequate  monitoring  data, 
without  having  implemented  the  section 
182(f)  NOx  provisions  over  that  3-year 
period.  The  EPA  believes  that,  in  cases 
where  a  nonattainment  area  is 
demonstrating  attainment  with  3 
consecutive  years  of  air  quality 
monitoring  data  without  having 
implemented  the  section  182(f)  NOx 
provisions,  it  is  clear  that  the  section 
182(f)  test  is  met  since  "additional 
reductions  of  [NOx)  would  not 
contribute  to  attainment"  of  the  NAAQS 
in  that  area.  The  EPA's  approval  of  the 
exemption,  if  warranted,  would  be 
granted  on  a  contingent  basis  (i.e.,  the 
exemption  would  last  for  only  as  long 
as  the  area's  monitoring  data  continue  to 
demonstrate  attainment). 

Comment  3 

Some  commenters  argued  that  in 
Denver's  case,  the  EPA  has  previously 
determined  that  the  ozone  monitoring 
network  was  insufficient  and  an 
ambient  air  station  for  the  measiuement 
of  ozone  in  the  southwest  metropolitan 
area  has  hot  yet  been  established.  Thus, 
approval  of  the  NOx  exemption  is  based 
on  an  inadequate  monitoring  network 
and  the  health  of  Colorado  residents 
will  not  be  protected  if  a  NOx 
exemption  is  granted. 

EPA  Response 

EPA  disagrees  with  the  commenter 
that  approval  of  this  NOx  exemption  is 
based  upon  an  inadequate  monitoring 
network  and  that  the  health  of  Colorado 
residents  will  not  be  protected  if  an 
exemption  is  granted.  Also,  as  explained 
below,  an  ambient  air  station  has  been 
established  in  the  southwest 
metropolitan  area.  No  exceedances  have 
been  recorded  in  1994  at  either  the  old 
or  newer  ozone  ambient  air  monitoring 
stations.  Although  the  commenter  is 
correct  in  saying  that  there  have  been 
concerns  expressed  in  the  past  about  the 
monitoring  network  by  EPA,  as  the 
proposal  made  clear,  EPA  believes  that 
the  major  concerns  have  been  corrected 
and  any  remaining  concerns  do  not 
provide  a  significant  enough  basis  to 
deny  the  NOx  exemption  request.  EPA's 
concerns  about  the  network — conveyed 
initially  to  the  APCD  in  1989 — primarily 
involved  the  adequacy  of  the  system  to 
monitor  the  maximum  concentration 
areas,  as  required  by  40  CFR  part  58. 
Various  actions  have  since  been 
undertaken  by  the  APCD  to  address 
EPA's  primary  concerns,  and  efforts  are 


ongoing  to  address  other,  more  general 
concerns.  There  are  ten  sites  currently 
on  the  Denver  ozone  ambient 
monitoring  network.  These  include  two 
sites  added  in  1993  in  the  northwest 
portion  of  the  nonattainment  area  at 
NREL  (National  Renewable  Energy  Lab 
she)  and  South  Boulder  Creek.  One  new 
site  was  recently  added  this  year  at  the 
Chatfield  Reservoir  by  Campgroimd  in 
the  southwest.  There  have  been  no 
violations  recorded  by  the  Denver  ozone 
ambient  air  monitoring  network  during 
the  three  years  in  review  (1991, 1992, 
1993)  nor  during  1994.  Data  in  AIRS 
show  only  one  exceedance  (of  127  ppb) 
during  this  time,  which  occurred  in 
1993  at  the  South  Boulder  Creek  site. 
Despite  the  lack  of  violations,  additional 
analyses  of  the  ozone  ambient  air 
monitoring  network  were  undertaken,  in 
part  at  EPA's  urging,  to  ensure  that 
future  ozone  pollution  would  continue 
to  be  adequately  monitored.  The 
commenter  expressed  concern  about  the 
adequacy  of  monitoring  in  the 
southwest,  but  the  1993  Denver  Summer 
Ozone  Study  determined  that  higher 
ozone  values — and  perhaps  the  true 
maximum  concentration  sites — were 
appearing  in  the  northwest,  rather  than 
the  southwest,  portion  of  the 
nonattainment  area.  And,  thus,  priority 
was  given  to  placing  new  sites  in  the 
northwest.  EPA  believes  the  continued 
relatively  higher  values  at  the  NREL  and 
South  Boulder  Creek  sites,  as  well  as  the 
exceedance  at  the  latter  site  in  1993, 
tend  to  support  that  determination.  The 
APCD  has  committed  to  continue 
reviewing  the  network  and  making 
necessary  adjustments  as  promptly  as 
feasible.  In  accord  with  these 
commitments,  the  APCD  submitted  to 
EPA  in  June,  1994  a  summary  of  an 
ozone  monitoring  plan,  showring  a 
phased  set  of  modifications  to  the 
network  to  be  accomplished  over  the 
next  five  years.  EPA  believes,  based  on 
its  evaluation  of  all  the  available 
information  and  analyses  presented  in 
support  of  this  exemption  request,  that 
the  data  satisfactorily  demonstrates  that 
the  Denver  area's  air  quality  has  been 
"clean"  for  the  requisite  three  years. 
Finally,  an  added  precaution  is  built 
into  EPA's  policy  in  that  approval  of 
NOx  exemptions  are  granted  on  a 
contingent  basis  (i.e.,  the  exemption 
lasts  for  only  as  long  as  the  area's 
monitoring  data  continue  to 
demonstrate  attainment);  if  a  violation 
occurs,  the  exemption  would  no  longer 
be  applicable. 

Comment  4 

Comments  were  received  regarding 
the  scope  of  exemption  of  areas  from  the 
NOx  requirements  of  the  conformity 
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rules.  Commenters  argue  that  such 
exemptions  waive  only  the 
requirements  of  section  182(b)(1)  to 
contribute  to  specific  annual  reductions, 
not  the  requirement  that  conformity 
SIPs  contain  information  showing  the 
maximiun  amoimt  of  motor  vehicle  NOx 
emissions  allowed  ujnder  the 
transportation  conformity  rules  and, 
similarly,  the  maximum  allowable 
amoimts  of  any  such  NOx  emissions 
imder  the  general  conformity  rules.  The 
commenters  admit  that,  in  prior 
guidance,  EPA  has  acknowledged  the 
need  to  amend  a  drafting  error  in  the 
existing  transportation  conformity  rules 
to  ensure  consistency  with  motor 
vehicle  emissions  budgets  for  NOx,  but 
want  EPA  in  actions  on  NOx 
exemptions  to  expUcitly  affirm  this 
obligation  £aid  to  also  avoid  granting 
waivers  until  a  budget  controlling  future 
NOx  increases  is  in  place. 

EPA  Response 

With  respect  to  conformity,  EPA's 
conformity  rules '  *  provide  a  NOx 
waiver  if  an  area  receives  a  section 
182(f)  exemption.  In  its  Federal  Register 
Notice  entitled  "Conformity;  General 
Preamble  for  Exemption  From  Nitrogen 
Oxides  Provisions,"  59  FR  31238,  31241 
(June  17, 1994),  EPA  reiterated  its  view 
that,  in  order  to  conform,  nonattainment 
and  maintenance  areas  must 
demonstrate  that  the  transportation  plan 
and  TIP  are  consistent  with  the  motor 
vehicle  emissions  budget  for  NOx.  even 
where  a  conformity  NOx  waiver  has 
been  granted.  Due  to  a  drafting  error, 
that  view  is  not  reflected  in  the  ciurent 
transportation  conformity  rules.  As  the 
commenters  correctly  note,  EPA  states 
in  the  June  17th  notice  that  it  intends  to 
remedy  the  problem  by  amending  the 
conformity  rule.  EPA  has  begun  the 
process  to  do  so.  Although  that  notice 
specifically  mentions  only  requiring 
consistency  with  the  approved 
maintenance  plan's  NOx  motor  vehicle 
emissions  budget,  EPA  also  intends  to 
require  consistency  with  the  attainment 
demonstration's  NOx  motor  vehicle 
emissions  budget.  The  commenter 
suggests  that  EPA  should  delay  action 
on  the  NOx  exemption  request  until  the 
rulemaking  that  amends  this  portion  of 
the  transportation  conformity  rule  has 
been  finalized.  However,  EPA  believes 
that,  despite  the  error  in  the  rule,  it  has 
consistently  made  it  clear  that  the  intent 
of  the  statute  and  of  the  rule  requires  the 
transportation  plan  and  TIP  to 


'  "Criteria  and  Procedures  for  Determining 
Contormity  to  State  or  Federal  Implementation 
Plans  of  Transportation  Plans,  Programs,  and 
Projects  Funded  or  Approved  under  Title  23  U.S.C. 
of  the  Federal  Transit  Act,"  November  24, 1993  (58 
FR  62188). 


demonstrate  consistency  with  the  NOx 
motor  vehicle  emissions  budget,  even 
where  a  waiver  has  been  granted. 
Moreover,  this  exemption  is  being 
processed  under  section  182(f)(3), 
which  requires  EPA  to  act  within  6 
months  on  the  petition.  EPA  does  not 
believe  it  is  appropriate  to  delay  acting 
on  petitions  to  wait  for  the  rule  to  be 
amended,  especially  given  the  short 
timeframe  within  whrcii  that  action  is 
expected  to  occur. 

Comment  5 

Comments  were  received  saying  the 
CAA  does  not  authorize  any  waiver  of 
the  NOx  reduction  requirements  imtil 
conclusive  evidence  exists  that  such 
reductions  are  counter-productive. 

EPA  Response 

EPA  does  not  agree  with  this 
comment  since  it  ignores  Congressional 
intent  as  evidenced  by  the  plain 
language  of  section  182(f),  the  structure 
of  the  Title  I  ozone  subpart  as  a  whole, 
and  relevant  legislative  history.  By 
contrast,  in  developing  and 
implementing  its  NOx  exemption 
policies,  EPA  has  sought  an  approach 
that  reasonably  accords  with  that  intent. 
Section  182(f),  in  addition  to  imposing 
control  requirements  on  major 
stationary  sources  of  NOx  similar  to 
those  that  apply  for  such  sources  of 
VOC,  also  provides  for  an  exemption  (or 
limitation)  from  apphcation  of  these 
requirements  if,  under  one  of  several 
tests,  EPA  determines  that  in  certain 
areas  NOx  reductions  would  generally 
not  be  beneficial.  In  subsection 
182(0(1).  Congress  explicitly 
conditioned  action  on  NOx  exemptions 
on  the  results  of  an  ozone  precursor 
study  required  under  section  185B. 
Because  of  the  possibility  that  reducing 
NOx  in  a  particular  area  may  either  not 
contribute  to  ozone  attainment  or  may 
cause  the  ozone  problem  to  worsen. 
Congress  included  attenuating  language, 
not  just  in  section  182(f)  but  throughout 
the  Title  I  ozone  subpart,  to  avoid 
requiring  NOx  reductions  where  it 
would  be  nonbenefidal  or 
counterproductive.  In  describing  these 
various  ozone  provisions  (including 
section  182(f)).  the  House  Conference 
Committee  Report  states  in  pertinent 
part:  "(T]he  Committee  included  a 
separate  NOx/VOC  study  provision  in 
section  [185B]  to  serve  as  the  basis  for 
the  various  findings  contemplated  in  the 
NOx  provisions.  The  Committee  does 
not  intend  NOx  reduction  for 
reduction's  sake,  but  rather  as  a  measure 
scaled  to  the  value  of  NOx  reductions 
for  achieving  attainment  in  the 
particular  ozone  nonattainment  area." 
H.R.  Rep.  No.  490. 101st  Cong.,  2d  Sess. 


257-258  (1990).  As  noted  in  response  to 
an  earlier  coiflment  by  these  same 
commenters,  the  command  in 
subsection  182(f)(1)  that  EPA  "shall 
consider"  the  185B  report,  taken 
together  with  the  timeframe  the  Act 
provides  both  for  completion  of  the 
report  and  for  acting  on  NOx  exemption 
petitions,  clearly  demonstrate  that 
Congress  believed  the  information  in  the 
completed  section  185B  report  would 
provide  a  sufficient  basis  for  EPA  to  act 
on  NOx  exemption  requests,  even 
absent  the  additional  information  that 
would  be  included  in  affected  areas' 
attaiiunent  or  maintenance 
demonstrations.  However,  while  there  is 
no  specific  requirement  in  the  Act  that 
EPA  actions  granting  NOx  exemption 
requests  must  await  "conclusive 
evidence",  as  the  commenters  argue, 
there  is  also  nothing  in  the  Act  to 
prevent  EPA  from  revisiting  an 
approved  NOx  exemption  if  warranted 
due  to  better  ambient  information. 
In  addition,  the  EPA  believes  (as 
described  in  EPA's  December  1993 
guidance)  that  section  182(f)(1)  of  the 
CAA  provides  that  the  new  NOx 
requirements  shall  not  apply  (or  may  be 
limited  to  the  extent  necessary  to  avoid 
excess  reductions)  if  the  Administrator 
determines  that  anyone  of  the  following 
tests  is  met: 

(1)  in  any  area,  the  net  air  quaUty 
benefits  are  greater  in  the  absence  of 
NOx  reductions  from  the  sources 
concerned; 

(2)  in  nonattainment  areas  not  within 
an  ozone  transport  region,  additional 
NOx  reductions  would  not  contribute  to 
ozone  attainment  in  the  area;  or 

(3)  in  nonattainment  areas  within  an 
ozone  transport  region,  additional  NOx 
reductions  would  not  produce  net  ozone 
air  quality  benefits  in  the  transport 
region. 

Based  on  the  plain  language  of  section 
182(f),  EPA  believes  that  each  test 
provides  an  independent  basis  for 
receiving  a  full  or  limited  NOx 
exemption. 

Only  the  first  test  listed  above  is 
based  on  a  showing  that  NOx  reductions 
are  "counter-productive."  If  one  of  the 
tests  is  met  (even  if  another  test  is 
failed),  the  section  182(0  NOx 
requirements  would  not  apply  or,  under 
the  excess  reductions  provision,  a 
portion  of  these  requirements  would  not 
apply. 

Comment  6 

Commenters  raised  specific  issues 
about  the  adequacy  of  the  DRCOG  2015 
Interim  Regional  Transportation  Plan  to 
ensure  health  standards  when 
considered  in  relation  to  approval  of  the 
NOx  waiver.  They  further  stated  that 
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granting  an  exemption  would 
apparently  last  for  the  length  of  the 
transportation  plan. 

EPA  Response 

EPA  disagrees  with  the  commenters 
that  the  NOx  exemption  would 
automatically  last  for  the  length  of  the 
transportation  plan.  EPA  has  already 
stated  that  it  is  amending  the  conformity 
rule  to  require  that  transportation  plans 
and  TIPs  are  consistent  with  the 
approved  maintenance  plan's  and 
attainment  demonstration's  NOx  motor 
vehicle  emissions  budget,  even  where  a 
conformity  NOx  exemption  has  been 
granted.  In  addition,  the  exemption  is 
being  granted  on  a  contingent  basis  (i.e. 
the  exemption  will  last  for  only  as  long 
as  the  area's  monitoring  data  continue  to 
demonstrate  attainment). 

The  specific  arguments  about  what 
the  2015  Interim  Regional 
Transportation  Plan  as' a  whole  will  or 
will  not  do  in  relation  to  the  various  air 
pollutants  are  beyond  the  scope  of  the 
EPA  guidance  for  granting  ozone  NOx 
exemptions.  The  effect  of  a  NOx 
exemption  for  Denver  is  limited  solely 
to  the  issue  of  whether  it  may  be 
exempted  from  meeting  the  applicable 
ozone  NOx  requirements  of  the 
transportation  and  general  conformity 
rules. 

Comment  7 

One  commenter  asked  that  EPA  make 
clear  the  impact  of  granting  a  NOx 
exemption  from  the  conformity 
requirements.  The  commenter  noted 
that  the  proposed  rulemaking  for  this 
NOx  exemption  request  stated  in 
Section  V:  "As  currently  written,  none 
of  the  transportation  conformity  rule's 
NOx  requirements  would  ever  apply  to 
an  area  once  such  an  area  had  received 
a  NOx  transportation  conformity 
exemption".  The  commenter  believes 
that  the  rule  should  make  it  clear  that 
transportation  conformity  NOx 
requirements  will  continue  to  apply  in 
Denver  for  wintertime  NOx  emissions 
because  the  Denver  metropolitan 
Nonattainment  Area  Element  of  the 
Colorado  State  Implementation  Plan  for 
Particulate  Matter  (PM-10)  establishes 
emissions  budgets  for  NOx. 

EPA  Response 

EPA  agrees  with  the  commenter  that 
the  impact  of  the  ozone  NOx  exemption 
is  only  whether  the  Denver  area  may  be 
exempted  from  meeting  the  applicable 
ozone  NOx  requirements.  Applicable 
PM-10  NOx  requirements  will  still  have 
to  be  met.  Specifically,  the 
transportation  conformity  rule's  NOx 
requirements  will  continue  to  apply  in 
Denver  for  wintertime  NOx  emissions 


for  PM-10.  In  addition,  EPA  has  already 
noted  that  it  intends  to  amend  the 
transportation  conformity  rule  to  ensure 
that  areas  are  consistent  with  motor 
vehicle  emissions  budgets  for  ozone  and 
PM-10  NOx,  even  if  an  ozone  NOx 
exemption  has  been  granted. 

III.  E£Eective  Date 

This  rulemakings  effective  as  of  July 
28, 1995.  The  Adnnnistrative  Procedure 
Act  (APA)  5  U.S.C.  553(d)(1),  permits 
the  effective  date  of  a  substantive  rule 
to  be  less  than  thirty  days  after 
pubhcation  of  the  rule  if  the  rule 
"relieves  a  restriction."  Since  the 
approval  of  the  section  182(f) 
exemptions  for  the  Denver  metropolitan 
area  is  a  substantive  rule  that  relieves 
the  restrictions  associated  with  the  CAA 
title  I  requirements  to  control  NOx 
emissions,  the  NOx  exemption  approval 
may  be  made  effective  upon  signature 
by  the  Regional  Administrator. 

IV.  Final  Action 

The  EPA  has  evaluated  the  DRCOG's 
exemption  request  for  consistency  with 
the  CAA,  EPA  regulations,  and  EPA 
pohcy.  The  EPA  believes  that  the 
exemption  request  and  monitoring  data 
qualifies  the  Denver  metropolitan  area 
as  a  "clean  data  area".  Therefore,  the 
EPA  is  granting  Denver's  section  182(f) 
exemption  petition.  The  EPA  has 
determined  that  the  exemption  petition, 
monitoring  data,  and  other  supporting 
data,  meet  the  requirements  and  policy 
set  forth  in  the  General  Preamble  for 
Exemptions  from  the  Transportation 
and  General  Conformity  Nitrogen 
Oxides  Provisions.  The  effect  of  this 
NOx  transportation  and  general 
conformity  exemption  is  that  Denver  is 
relieved  of  the  conformity  rule's 
requirements  for  regional  analysis  for 
ozone  NOx  emissions,  as  described 
earlier  in  section  II,  comment  7,  of  this 
notice.  However,  it  should  be  noted  that 
EPA's  approval  of  the  exemption  is 
granted  on  a  contingent  basis,  i.e.,  the 
exemption  will  last  for  only  as  long  as 
the  area's  monitoring  data  continues  to 
show  no  violations.  If  subsequently  it  is 
determined  that  the  area  has  violated 
the  standard,  the  exemption,  as  of  the 
date  of  the  determination,  would  no 
longer  apply.  EPA  would  notify  the 
State  that  the  exemption  no  longer 
appUes,  and  would  also  provide  notice 
to  the  public  in  the  Federal  Register. 
Existing  transportation  plans  and  TIPs 
and  past  conformity  determinations  will 
not  be  affected  by  the  determination  that 
the  NOx  exemption  no  longer  applies, 
but  new  conformity  determinations 
would  have  to  observe  the  NOx 
requirements  of  the  conformity  rule. 
The  State  must  continue  to  operate  an 


appropriate  air  quality  monitoring 
network,  in  accordance  with  40  (3^1 
part  58,  to  verify  the  attainment  status 
of  the  area.  The  air  quality  data  relied 
on  for  the  above  determinations  must  be 
consistent  with  40  CFR  part  58 
requirements  and  other  relevant  EPA 
guidance  and  recorded  in  EPA's 
Aerometric  Information  Retrieval 
System  (AIRS). 

Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604).  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

This  proposal  does  not  create  any  new 
requirements.  Therefore,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected. 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  10, 1995.  Filing  a 
petition  for  reconsideration  of  this  final 
rule  by  the  Administrator  does  not  affect 
the  finality  of  this  rule  for  piuposes  of 
jiidicial  review;  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

The  0MB  has  exempted  these  actions 
from  review  imder  Executive  Order 
12866. 

Unfunded  Mandates 

Under  Sections  202,  203  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  assess  whether  various  actions 
undertaken  in  association  with 
proposed  or  final  regulations  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  the  private  sector,  or  to  State,  local, 
or  tribal  governments  in  the  aggregate. 

EPA's  final  action  relieves 
requirements  otherwise  imposed  under 
the  CAA  and,  hence  does  not  impose 
any  federal  inteKgovemmenta!  mandate, 
as  defined  in  section  101  of  the 
Unfunded  Mandates  Act.  This  action 
also  will  not  impose  a  mandate  that  may 
result  in  estimated  costs  of  $100  million 
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or  more  to  either  State,  local,  or  tribal 
govenunents  in  the  aggregate,  or  to  the 
private  sector. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Carbon  monoxide, 
Hydrocarbons.  Incorporation  by 
reference,  Intergovernmental  relations, 
Lead,  Nitrogen  dioxide,  Ozone, 
Particulate  matter  Reporting  and 
recordkeeping  requirements,  Volatile 
organic  compounds. 

Dated:  July  28, 1995. 
Kerringan  Clough, 

Acting  Regional  Administrator. 

PART  52-{AMENDED] 

40  CFR  part  52  is  amended  as  follows: 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  0— Colorado 

2.  Section  52.326  is  added  to  read  as 
follows: 

§  52.326    Area-wide  nitrogen  oxides  (NOx) 
exemptions. 

The  Denver  Regional  Council  of 
Governments  (DRCOG)  submitted  a  NOx 
exemption  petition  to  the  EPA  on  May 
25,  1994  and  submitted  supporting 
dociunentation  via  a  letter  dated  August 
1, 1994.  This  p>etition  requested  that  the 
Denver  metropolitan  area,  a  transitional 
ozone  nonattainment  area,  be  exempted 
from  the  requirement  to  meet  the  NOx 
provisions  of  the  Federal  transportation 
and  general  conformity  rule  with 
respect  to  ozone.  The  exemption  request 
was  based  on  monitoring  data  which 
demonstrated  that  the  National  Ambient 
Air  Quality  Standard  for  ozone  had  been 
attained  in  this  area  for  the  3  years  prior 
to  the  petition.  The  EPA  approved  this 
exemption  request  on  July  28, 1995. 

[FR  Doc.  95-1 9480- Filed  8-7-95;  8:45  am) 

BILLING  COOE  6SM-6»-P 


40  CFR  Part  52 
[FRL-6274^] 

Detarmination  of  Attainment  of  Ozone 
Standard  by  Nashville,  Tennessee,  and 
Determination  Regarding  Applicability 
of  Certain  Reasonable  Further 
Progress  and  Attainment 
Demonstration  Requirements 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  Pn  June  22, 1995,  the  EPA 
published  a  proposed  rule  (60  FR 


32477)  and  a  direct  final  rule  (60  FR 
32466)  determining  that  the  Ashland, 
Kentucky,  Northern  Kentucky 
(Cincinnati  Area),  Charlotte,  North 
Carolina,  and  Nashville,  Tennessee, 
ozone  nonattainment  areas  were 
attaining  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone. 
Based  on  this  determination,  the  EPA 
also  determined  that  certain  reasonable 
further  progress  and  attainment 
demonstration  requirements,  along  with 
certain  other  related  requirements,  of 
part  D  of  Title  1  of  the  Clean  Air  Act 
(Act)' are  not  applicable  to  the  areas  so 
long  as  the  areas  continue  to  attain  the 
ozone  NAAQS.  The  30-day  comment 
period  concluded  on  July  24, 1995. 
During  this  comment  period,  the  EPA 
received  one  comment  letter  in  response 
to  the  June  22, 1995,  rulemaking.  That 
comment  addressed  only  the  Northern 
Kentucky  (Cincinnati)  area.  Response  to 
that  comment  and  final  action  on  the 
Northern  Kentucky  area  will  be 
addressed  in  a  subsequent  notice  if 
warranted.  Additionally,  since 
publication  of  the  original 
determination  on  June  22, 1995,  the 
Ashland,  Kentucky,  and  Charlotte, 
North  Carolina,  areas  were  redesignated 
to  attainment  on  June  29. 1995  (60  FR 
33748),  and  July  5,  1995  (60  FR  34859), 
respectively,  making  this  finding  for 
those  areas  no  longer  necessary.  This 
rule  finalizes  the  EPA's  determination 
that  the  Nashville,  Tennessee,  area  has 
attained  the  ozone  standard  and  that 
certain  reasonable  further  progress  and 
attainment  demonstration  requirements 
as  well  as  other  related  requirements  of 
part  D  of  the  Act  are  not  applicable  to 
this  area  as  long  as  the  area  continues 
to  attain  the  ozone  NAAQS. 
EFFECTIVE  DATE:  This  action  will  be 
effective  August  8, 1995. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following  location: 
U.S.  Environmental  Protection  Agency, 
Region  4,  Air  Programs  Branch,  345 
Courtland  Street,  Atlanta,  Georgia 
30365. 

FOR  FURTHER  INFORMATION  CONTACT:  Kay 
Prince,  Regulatory  Planning  & 
Development  Section,  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  4,  345  Courtland  Street,  Atlanta, 
Georgia  30365.  The  telephone  number  is 
(404)  347-3555,  extension  4221. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  Information 

On  June  22,  1995,  the  EPA  published 
a  direct  final  rulemaking  (60  FR  32466) 


determining  that  the  Ashland, 
Kentucky,  Charlotte,  North  Carolina, 
and  Nashville,  Tennessee,  moderate 
ozone  nonattainment  areas  have 
attained  the  NAAQS  for  ozone.  In  that 
rulemaking,  the  EPA  also  determined 
that  the  requirements  of  section 
182(b)(1)  concerning  the  submission  of 
a  15  percent  reasonable  further  progress 
plan  and  ozone  attainment 
demonstration  and  the  requirements  of 
section  172(c)(9)  concerning 
contingency  measures  are  not  applicable 
to  these  areas  so  long  as  the  areas  do  not 
violate  the  ozone  standard.  In  addition, 
the  EPA  determined  that  the  sanctions 
clocks  started  on  January  28, 1994,  for 
the  Ashland,  Kentucky,  and  Charlotte, 
North  Carolina,  areas  for  failure  to 
submit  the  section  182(b)(1)  15  percent 
plan  and  attainment  demonstration,  and 
on  April  1, 1994,  for  the  Nashville, 
Tennessee,  area  for  submittal  of  an 
incomplete  15  percent  plan  would  be 
stopped  since  the  deficiencies  on  which 
they  are  based  no  longer  exist.  The 
clocks  started  on  January  28, 1994,  for 
the  Ashland,  Kentucky,  and  Charlotte, 
North  Carolina  areas  were  subsequently 
stopped  by  the  aforementioned 
redesignation  actions. 

At  the  same  time  that  the  EPA 
published  the  direct  final  rule,  a 
separate  notice  of  proposed  rulemaking 
was  published  in  the  Federal  Register 
(60  FR  32477).  This  proposed 
rulemaking  specified  that  EPA  would 
withdraw  the  direct  final  rule  if  adverse 
or  critical  comments  were  filed  on  the 
rulemaking.  The  EPA  received  one  letter 
containing  adverse  comments  regarding 
the  direct  final  rule  for  Northern 
Kentucky  within  30  days  of  publication 
of  the  proposed  rule  and  withdrew  the 
direct  final  rule  on  [insert  date  of 
withdrawal  notice].  Any  further  action 
deemed  necessary  for  the  Northern 
Kentucky  area  will  be  taken  in  a 
separate  notice. 

The  specific  rationale  and  air  quality 
analysis  the  EPA  used  to  determine  that 
the  Nashville,  Teimessee,  moderate 
ozone  nonattainment  area  has  attained 
the  ozone  NAAQS  and  is  not  required 
to  submit  SIP  revisions  for  reasonable 
further  progress,  attainment 
demonstration  and  related  requirements 
are  explained  in  the  direct  final  rule  and 
will  not  be  restated  here. 

n.  Final  Rulemaking  Action 

The  EPA  is  making  a  final 
determination  that  the  Nashville, 
Tennessee,  moderate  ozone 
nonattainment  area  has  attained  the 
ozone  standard  and  continues  to  attain 
the  standard  at  this  time.  No  comments 
were  received  regarding  the  proposal  as 
it  concerned  Nashville.  As  a 
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consequence  of  this  determination,  the 
requirements  of  section  182(b)(1) 
concerning  the  submission  of  the  15 
percent  reasonable  further  progress  plan 
and  ozone  attainment  demonstration 
and  the  requirements  of  section 
172(c)(9)  concerning  contingency 
measures  are  not  applicable  to  the  area 
so  long  as  the  area  does  not  violate  the 
ozone  standard. 

The  EPA  emphasizes  that  this 
determination  is  contingent  upon  the 
continued  monitoring  and  continued 
attainment  and  maintenance  of  the 
ozone  NAAQS  in  the  affected  area. 
When  and  if  a  violation  of  the  ozone 
NAAQS  is  monitored  in  the  Nashville, 
Tennessee,  nonattainment  area 
(consistent  with  the  requirements 
contained  in  40  CFR  Part  58  and 
recorded  in  AIRS),  the  EPA  will  provide 
notice  to  the  public  in  the  Federal 
Register.  Such  a  violation  would  mean 
that  the  area  would  thereafter  have  to 
address  the  requirements  of  section 
182(b)(1)  and  section  172(c)(9)  since  the 
basis  for  the  determination  that  they  do 
not  apply  would  no  longer  exist. 

As  a  consequence  of  tne 
determination  that  the  Nashville  area 
has  attained  the  NAAQS  and  that  the 
reasonable  further  progress  and 
attainment  demonstration  requirements 
of  section  182(b)(1)  and  contingency 
measure  requirement  of  section 
172(c)(9)  do  not  presently  apply,  these 
are  no  longer  requirements  within  the 
meaning  of  40  CFR  52.31(c)(1). 
Consequently,  the  sanctions  clock 
started  by  EPA  on  April  1. 1994,  for 
submittal  of  an  incomplete  15  percent 
plan,  is  hereby  stopped. 

The  EPA  finds  that  there  is  good 
cause  for  this  action  to  become  effective 
immediately  upon  publication  because  a 
delayed  effective  date  is  unnecessary 
due  to  the  nature  of  this  action,  which 
is  a  determination  that  certain  Act 
requirements  do  not  apply  for  so  long  as 
the  areas  continue  to  attain  the 
standard.  The  immediate  effective  date 
for  this  action  is  authorized  under  both 
5  U.S.C.  Section  553(d)(1),  which 
provides  that  rulemaking  actions  may 
become  effective  less  than  30  days  after 
publication  if  the  rule  "grants  or 
recognizes  an  exemption  or  relieves  a 
restriction"  and  Section  553(d)(3), 
which  allows  an  effective  date  less  than 
30  days  after  publication  "as  otherwise 
provided  by  the  agency  for  good  cause 
found  and  published  with  the  rule." 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this  final 
action  determining  that  the  Nashville, 
Tennessee,  ozone  nonattainment  area 
has  attained  the  NAAQS  for  ozone  and 
that  certain  reasonable  further  progress 
and  attairunent  demonstration 


requirements  of  sections  182(b)(1)  and 
172(c)(9)  no  longer  apply  must  be  filed 
in  the  United  States  Court  of  Appeals 
for  the  appropriate  circuit  by  October 
10, 1995.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  SectioiT 
307(b)(2)). 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jiuisdiction  over 
populations  of  less  than  50,000.  Today's 
determination  does  not  create  any  new 
requirements,  but  suspends  the 
indicated  requirements.  Therefore, 
because  this  notice  does  not  impose  any 
new  requirements,  I  certify  that  it  does 
not  have  a  significant  impact  on  small 
entities  affected. 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rulemaking  that  includes  a 
Federal  mandate  that  may  result  in 
estimated  costs  to  State,  local,  or  tribal 
governments  in  the  aggregate;  or  to  the 
private  sector,  of  $100  million  or  more. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  imiquely 
impacted  by  the  rule.  Under  section 
205,  the  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives  . 
of  the  rule  and  is  consistent  with 
statutory  requirements. 
'  The  EPA  has  determined  that  today's 
final  action  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  local  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector.  This 
Federal  action  imposes  no  new  Federal 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Nitrogen  oxides. 
Ozone,  Volatile  organic  compounds. 

Dated:  July  31,1995. 
R.F.  McGhee, 
Acting  Begional  Administrator. 

Part  52,  chapter  1,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 
Subpart  RR— Tennessee 

2.  Section  52.2235  is  added  to  read  as 
follows: 

§  52.2235    Control  strategy:  Ozone. 

(a)  Determination — ^EPA  is 
determining  that,  as  of  August  8, 1995, 
the  Nashville  ozone  nonattainment  area 
has  attained  the  ozone  standard  and  that 
the  reasonable  further  progress  and 
attainment  demonstration  requirements 
of  section  182(b)(1)  and  related 
requirements  of  section  172(c)(9)  of  the 
Clean  Air  Act  do  not  apply  to  the  area 
for  so  long  as  the  area  does  not  monitor 
any  violations  of  the  ozone  standard.  If 
a  violation  of  the  ozone  NAAQS  is 
monitored  in  the  Nashville  ozone 
nonattainment  area,  these 
determinations  shall  no  longer  apply. 

(b)  [Reserved] 

IFR  Doc.  95-19503  Filed  8-7-95;  8:45  ami 
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40  CFR  Part  52 

[PA  54-1-6941a;  FRL-5256-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Approval  of  Source- 
Specific  VOC  and  NOx  RACT  and 
Synthetic  Minor  Permit  Conditions 

AGENCY'  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Pennsylvania.  This  revision  establishes 
and  requires  reasonably  available 
control  technology  (RACT)  on  eight 
major  sources  and  establishes  permit 
conditions  to  limit  one  source's 
emissions  to  below  major  source  levels. 
The  intended  effect  of  this  action  is  to 
approve  source-specific  plan  approvals 
and  operating  permits,  which  establish 
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the  above-mentioned  requirements  in 
accordance  with  the  Clean  Air  Act.  This 
action  is  being  taken  under  section  110 
of  the  Clean  Air  Act. 
EFFECTIVE  DATE:  This  action  will  become 
effective  Octol)er  10, 1995  unless 
adverse  comments  are  received  on  or 
before  September  7, 1995.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Marcia  L.  Spink,  Associate  Director,  Air 
Programs,  Mailcode  3AT00,  U.S. 
Environmental  Protection  Agency, 
Region  m,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  HI,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  the  Air  and  Radiation  Docket 
and  Information  Center,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460; 
and  Pennsylvania  Department  of 
Environmental  Resources  Bureau  of  Air 
Quality  Control,  P.O.  Box  8468,  400 
Maricet  Street,  Harrisbiu^,  Pennsylvania 
17105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  H.  Stahl,  EPA  Region  lU,  (215) 
597-9337. 

SUPPLEMENTARY  INFORMATION:  On 
January  6, 1995,  the  Commonwealth  of 
Pennsylvania  submitted  a  formal 
revision  to  its  State  Implementation 
Plan  (SIP).  The  SIP  revision  consists  of 
a  group  of  plan  approvals  and  operating 
permits  for  individual  sources  of 
volatile  organic  compounds  and/or 
nitrogen  oxides  located  in  Pennsylvania. 
This  rulemaking  addresses  those  plan 
approvals  and  operating  permits 
pertaining  to  the  following  sources: 
ESSROC  Materials,  Inc.,  Pennsylvania 
Power  and  Light — Brunner  Island  SES, 
PPG  Industries,  Inc.,  Stroehmann 
Bakeries,  Inc.,  General  Electric 
Transportation  Systems — Erie,  J.E. 
Baker/DBCA  Refractory  facility,  Lafarge 
Corporation,  West  Penn  Power 
Company — Armstrong  Power  Station, 
and  Plain  n'  Fancy  Kitchens,  Inc.  The 
other  plan  approvals  and  operating 
permits  submitted  with  this  group  will 
be  addressed  in  another  rulemaking 
notice. 

Pursuant  to  section  182(b)(2)  and 
(182(f)  of  the  Clean  Air  Act  (CAA), 
Pennsylvania  is  required  to  implement 
RACT  for  all  major  VOC  and  NOx 
sources  by  no  later  than  May  31, 1995. 
The  major  soiuce  size  is  determined  by 
its  location,  the  classification  of  that 


area  and  whether  it  is  located  in  the 
ozone  transport  region  (OTR),  which  is 
established  by  the  CAA.  The 
Pennsylvania  portion  of  the 
Philadelphia  ozone  nonattaiiunent  area 
consists  of  Bucks,  Chester,  Delaware, 
Montgomery,  and  Philadelphia  Counties 
and  is  classified  as  severe.  The 
remaining  coimties  in  Pennsylvania  are 
classified  as  either  moderate  or  marginal 
nonattainment  areas  or  are  designated 
attainment  for  ozone.  However,  under 
section  184  of  the  CAA,  at  a  minimiun, 
moderate  ozone  nonattainment  area 
requirements  (including  RACT  as 
specified  in  section  182(b)(2)  and  182(f)) 
apply  throughout  the  OTR.  Therefore, 
RACT  is  applicable  statewide  in 
Pennsylvania.  The  January  6, 1995 
Pennsylvania  submittal  that  is  the 
subject  of  this  notice,  is  meant  to  satisfy 
the  RACT  requirements  for  eight  sources 
in  Pennsylvania  and  to  limit  the 
potential  VOC  emissions  at  a  source  to 
below  the  major  source  size  threshold  in 
order  to  avoid  RACT. 

Summary  of  SIP  Revision 

The  details  of  the  RACT  requirements 
for  the  source-specific  plan  approvals 
and  operating  permits  can  be  foimd  in 
the  docket  and  accompanying  technical 
support  docvmient  and  will  not  be 
reiterated  in  this  notice.  Briefly,  EPA  is 
approving  seven  plan  approvals  and 
four  operating  permits  as  RACT  and  one 
plan  approval  as  a  revision  to  the 
Pennsylvania  SIP  to  limit  a  source's 
emissions  to  below  the  major  source 
threshold.  Several  of  the  plan  approvals 
and  operating  permits  contain 
conditions  irrelevant  to  the 
determination  of  VOC  or  NOx  RACT. 
Consequently,  these  provisions  are  not 
being  included  in  this  approval  for  VOC 
or  NOx  RACT.  In  addition,  several  of 
the  plan  approvals  and  operating 
permits  contain  a  provision  that  would 
allow  compliance  date  extensions  at  the 
request  of  the  source  and  approval  by 
Pennsylvania  without  EPA  approval. 
While  EPA  does  not  automatically  rule 
out  the  possibility  of  compliance  date 
extensions,  EPA  cannot  pre-approve 
compliance  date  extensions  through  a 
general  provision  such  as  that  which 
occurs  in  those  plan  approvals  and 
operating  permits. 

RACT 

EPA  is  approving  the  plan  approval 
(PA  48-0004A)  for  ESSROC  Materials, 
Inc.,  located  in  Northampton  County. 
ESSROC  Materials,  Inc.  is  a  portland 
cement  manufacturing  facility  and  is 
considered  a  major  source  of  NOx 
emissions.  EPA  is  approving  the  plan 
approval  (PA  67-2005)  for  Pennsylvania 
Power  and  Light — Brunner  Island  Steam 


Electric  Station,  located  in  York  Coimty. 
PP&L — Brunner  Island  is  a  steam 
electric  station  and  is  considered  a 
major  source  of  VOC  and  NOx 
emissions.  EPA  is  approving  the 
operating  permit  (OP  21-2002)  for  PPG 
Industries,  Inc.,  located  in  Cumberland 
County.  PPG  Industries,  Inc.  is  a  flat 
glass  manufacturing  facility  and  is 
considered  a  major  source  of  NOx 
emissions.  EPA  is  approving  the  plan 
approval  (PA  22-2003)  for  Stroehmann 
Bakeries,  Inc.,  located  in  Dauphin 
County.  Stroehmann  Bakeries,  Inc.  is  a 
bread  and  roll  bakery  with  some  small 
miscellaneous  printing  operations  and 
is  considered  a  major  source  of  VOC 
emissions.  EPA  is  approving  the 
operating  permit  (OP  25-025)  for 
General  Electric  Transportation 
Systems,  located  in  Erie  County.  GE 
Transportation  Systems  is  a  coal-fired 
power  generating  station  and  is 
considered  a  major  source  of  VOC  and 
NOx  emissions.  EPA  is  approving  the 
operating  permit  (OP  67-2001)  for  J.E. 
Baker/DBCA  Refractory  Facility  located 
in  York  County.  J.E.  Baker/DBCA 
Refractory  Facility  is  a  dolomitic 
refractory  facility,  producing  specialty 
refractory  products,  agricultural 
limestone,  mineral  fillers,  etc  and  is 
considered  a  major  source  of  NOx 
emissions.  EPA  is  approving  the  plan 
approval  (PA  39-0011  A)  and  the^ 
operating  permit  (OP  39-0011)  for 
Lafarge  Corporation,  located  in  Lehigh 
County.  Lafarge  Corporation  is  a  cement 
manufacturing  facihty  and  is  considered 
a  major  source  of  NOx  emissions.  EPA 
is  approving  three  plan  approvals  (PA 
03-000-023,  PA  03-306-004,  PA  03- 
306-006)  for  West  Penn  Power 
Company — Armstrong  Power  Station, 
located  in  Armstrong  County.  West 
Penn  Power  Company  is  an  electric 
generating  station  with  two  coal-fired 
boilers  and  is  considered  a  major  source 
of  NOx  emissions  and  a  minor  source  of 
VOC  emissions.  The  specific  emission 
limitations  and  other  RACT 
requirements  for  these  sources  are 
summarized  in  the  accompanying 
technical  support  document,  which  is 
available  from  the  EPA  Region  III  office. 
Several  of  the  plan  approvals/operating 
permits  contain  a  provision  that  allows 
for  future  changes  to  the  emission 
limitations  based  on  CEM  or  other 
monitoring  data.  Since  EPA  cannot 
approve  emission  limitations  that  are 
not  currently  before  it,  any  changes  to 
the  emission  limitations  as  submitted  on 
January  6,  1995  to  EPA  must  be 
resubmitted  to  and  approved  by  EPA  in 
order  for  these  changes  to  be 
incorporated  into  the  Pennsylvania  SIP. 
Consequently,  the  source-specific  RACT 
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emission  limitations  that  are  being 
approved  into  the  Pennsylvania  SIP  are 
those  that  were  submitted  on  January  6, 
1995.  These  emission  limitations  will 
remain  unless  and  until  they  are 
replaced  pursuant  to  40  C.F.R.  part  51 
and  approved  by  the  U.S.  EPA. 

Sjmthetic  Minor  Source  Permit 

EPA  is  approving  the  plan  approval 
(PA  38-318-019C)  for  Plain  n'  Fancy 
Kitchens,  Inc.,  located  in  Lebanon 
County.  Plain  n'  Fancy  Kitchens,  Inc.  is 
a  kitchen  cabinet  surface  coating  facility 
and  had  potential  VOC  emissions 
greater  than  50  TPY.  The  approval  of 
these  conditions  will  limit  the 
emissions  at  this  facility  to  less  than  50 
TPY  and  would  allow  Plain  n'  Fancy 
Kitchens,  Inc.  to  avoid  being  considered 
a  major  VCXZ  source,  subject  to  the  major 
source  RACT  requirements  of  the  Clean 
Air  Act  and  the  Pennsylvania 
regulation. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amencLtnent  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
doounent  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  October  10, 1995 
unless,  within  30  days  of  publication, 
adverse  or  critical  comments  are 
received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  action  will  be  effective 
on  October  10, 1995. 

Final  Action 

EPA  is  approving  the  seven  plan 
approvals  and  four  operating  permits  as 
RACT  and  one  plan  approval  to  limit 
emissions  at  Plain  n'  Fancy  Kitchens  to 
below  major  source  levels. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 


relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  govenunents  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  Section 
(insert)  of  the  Clean  Air  Act.  These  rules 
may  bind  State,  local  and  tribal 
governments  to  perform  certain  actions 
and  also  require  the  private  sector  to 
perform  certain  duties.  The  sources 
affected  by  the  rules  being  approved  by 
this  action  are  already  subject  to  these 
regulations  under  State  law;  therefore, 
this  rulemaking  action  does  not  impose 
any  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action.  EPA  has  also 
determined  that  this  final  action  does 
not  include  a  mandate  that  may  result 
in  estimated  costs  of  $100  million  or 
more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

This  action  has  been  classified  as  a 
Table  3  action  for  signatiu^  by  the 
Regional  AdmLnistrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  an  October  4, 
1993  memorandum  from  Michael  H. 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation.  The  0MB  has 
exempted  this  regulatory  action  from 
E.O.  12866  review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action,  pertaining  to  the  RACT 
approval  of  eight  sources  and  the 
synthetic  minor  permit  conditions  for 
Plain  n'  Fancy  Kitchens,  Inc.,  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 


October  10, 1995.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  June  23, 1995. 
W.  T.  Wisniewski, 
Acting  Regional  Administrator,  Region  HI. 

40  CFR  part  52,  subpart  NN  of  chapter 
I,  title  40  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  NN — Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(98)  to  read  as 
follows: 

§  52.2020    Identification  of  plan. 

***** 

(c)  *  *  * 

(98)  Revisions  to  the  Pennsylvania 
Regulations  Chapter  129.91  submitted 
on  January  6, 1995  by  the  Pennsylvania 
Department  of  Environmental 
Resources: 

(i)  Incorporation  by  reference. 

(A)  Two  letters  both  dated  January  6, 
1995  from  the  Pennsylvania  Department 
of  Environmental  Resources 
transmitting  source-specific  VOC  and/or 
NOx  RACT  determinations  in  the  form 
of  plan  approvals  and/or  operating 
permits  for  the  following  sources: 
ESSROC  Materials,  Inc.  (Northampton 
Co.) — cement  manufacturer; 
Pennsylvania  Power  &  Light — Brunner 
Island  SES  (York  Co.)— utility,  PPG 
Industries,  Inc.  (Cumberland  Co.) — glass 
manufacturer;  Stroehmann  Bakeries. 
Inc.  (Dauphin  Co.) — bakery;  GE 
Transportation  Systems  (Erie  Co.) — 
utility;  J.E.  Baker/DBCA  Refractory 
Facility  (York  Co.) — dolomitic  refractory 
facility;  Lafarge  Corp.  (Lehigh  Co.) — 
cement  manufacturer;  West  Penn  Power 
Company — Armstrong  Power  Station 
^Armstrong  Co.),  utility.  In  addition,  the 
plan  approval  for  Plain  n'  Fancy 
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Kitchens,  Inc.  (Lebanon  Co.,  kitchen 
cabinet  surface  coating)  containing 
provisions  limiting  this  source  as  a 
sjmthetic  minor  source  (below  RACT 
threshold  level  of  50  TPY  potential  VOC 
emissions)  is  being  approved. 

(B)  Plan  approvals  (PA),  Operating 
permits  (OP): 

(1)  ESSROC  Materials,  Inc.— PA  48- 
0004A,  effective  December  20, 1994, 
except  conditions  (7)(a),  (7)(b),  (7)(d), 
(8)(a).  (8)(b).  (8)(d).  (10).  (16)  through 
(19)  pertaining  to  particulate  matter  or 
SO2  requirements  and  condition  (25)(d) 
and  (e)  pertaining  to  compliance  date 
extensions,  and  the  expiration  date  of 
the  plan  approval. 

(2)  Pennsylvania  Power  &  Light — 
Bnmner  Island  SES— PA  67-2005, 
effective  December  22, 1994.  except 
condition  2.d.  and  e.  pertaining  to 
compliance  date  extensions,  and  the  ~ 
expiration  date  of  the  plan  approval. 

(3)  PPG  Industries,  Inc.— OP  21-2002, 
effective  December  22, 1994,  except  the 
expiration  date  of  the  operating  permit. 

(4)  Stroehmann  Bakeries,  Inc. — ^PA 
22-2003,  effective  December  22, 1994, 
except  condition  9.d.  and  e.  pertaining 
to  compliance  date  extensions  and  the 
expiration  date  of  the  plan  approval. 

(5)  GE  Transportation  Systems — 
Erie— OP  25-025,  effective  December 
21, 1994,  except  for  condition  9 
pertaining  to  pollutants  other  than  VOC 
and  NOx. 

(6)  J.E.  Baker/DBCA  Refractory 
Facility— OP  67-2001,  effective 
December  22, 1994,  except  the 
expiration  date  of  the  operating  permit. 

(7)  Lafarge  Corp.— PA  39-0011  A, 
effective  December  23, 1994,  except  for 
condition  (4)(d)  and  (e)  pertaining  to 
compliance  date  extensions,  condition 
(8)  pertaining  to  sulfur  in  fuel 
requirements,  those  in  condition  (9)  not 
pertaining  to  VOC  or  NOx,  and  the 
expiration  date  of  the  plan  approval, 
and  OP  39-0011,  effective  December  23, 
1994,  except  conditions  (8),  (9),  and  (13) 
through  (15),  pertaining  to  sulfur  in  friel 
requirements,  and  the  expiration  date  of 
the  operating  permit. 

(8)  West  Penn  Power  Company — 
Armstrong  Power  Station — ^PA  03-000- 
023,  effective  December  29, 1994,  except 
for  the  expiration  date  of  the  plan 
approval  and  condition  5.  pertaining  to 
VC3C  and  condition  9.  pertaining  to  a 
facility-wide  NOx  cap,  PA  03-306-004 
(for  unit  2),  effective  March  28, 1994, 
except  for  condition  12.  (d)  and  (e), 
pertaining  to  compliance  date 
extensions,  and  the  expiration  date  of 
the  plan  approval,  and  PA  03-306-006 
(for  unit  1),  effective  November  22, 
1994,  except  for  condition  13.  (d)  and 
(e).  pertaining  to  compliance  date 


extensions,  and  the  expiration  date  of 
the  plan  approval. 

(9)  Plain  n'  Fancy  Kitchens,  Inc.— PA 
38-318-019C,  effective  December  23, 
1994,  except  for  condition  2.d.  and  e., 
pertaining  to  compliance  date 
extensions,  and  the  expiration  date  of 
the  plan  approval. 

(FR  Doc.  95-19505  Filed  8-7-95;  8:45  am) 
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40  CFR  Part  75 
[FRL-6274-6] 

Acid  Rain  Program:  Continuous 
Emission  Monitoring 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  removal  of  provisions 
of  direct  final  rule  and  extended  public 
comment  period. 

SUMMARY:  On  May  17,  1995,  EPA 
published  direct  final  amendments  to 
the  Continuous  Emission  Monitoring 
(CEM)  rule  in  the  Acid  Rain  Program  for 
the  purpose  of  making  implementation 
of  the  program  simpler,  streamlined, 
and  more  efficient.  The  amendments  to 
the  original  January  11, 1993  rule 
became  final  and  effective  on  July  17, 
1995.  During  the  public  comment 
period  on  the  direct  final  rule  and  its 
companion  proposed  rule,  EPA  received 
significant,  adverse  comments  on  those 
amended  provisions  that  related  to 
alternative  monitoring  systems  and 
opacity  monitoring  for  a  bypass  stack. 
EPA  is  removing  those  amended 
provisions  in  the  direct  final  rule  and 
republishing  the  corresponding 
provisions  from  the  original  January  11, 
1993  rule.  EPA  will  address  the 
removed,  amended  provisions  in  a 
future  final  rule.  EPA  is  also  extending 
the  public  comment  period  on  the 
removed,  amended  provisions  for  15 
days  to  allow  the  public  to  respond  to 
the  significant,  adverse  comments.  All 
other  provisions  of  the  direct  final  rule 
remain  final. 

DATES:  Comment  date:  Comments  in 
response  to  the  significant,  adverse 
comments  on  the  direct  fined  rule  must 
be  received  on  or  before  August  23, 
1995. 

Effective  date:  The  effective  date  of 
the  republished  provisions  from  the 
original  January  11, 1993  rule  is 
September  7, 1995. 

ADDRESSES:  Any  written  comments  in 
response  to  the  significant,  adverse 
comments  on  the  direct  final  rule  must 
be  identified  as  being  in  response  to 
such  conunents  in  Docket  No.  A-94-16 
and  must  be  submitted  in  duplicate  to: 


EPA  Air  Docket  (6102),  U.S. 
Environmental  Protection  Agency.  401 
M  Street  SW.,  Washington,  DC  20460. 
The  docket  is  available  for  public 
inspection  and  copying  between  8:30 
a.m.  and  3:30  p.m.,  Monday  through 
Friday,  at  the  above  address.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Margaret  Sheppard,  Acid  Rain  Division 
(6204J),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460,  (202)  233-9180. 

SUPPLEMENTARY  INFORMATION:  EPA 
received  significant,  adverse  comments 
on  certain  provisions  of  the  direct  final 
rule  amending  part  75  from  Pavilion 
Technologies,  Inc.  The  comments  are 
found  in  Docket  No.  A-94-16,  item  V- 
D-03.  Pavilion  Technologies,  Inc.  made 
significant,  adverse  comments  on  the 
following  amended  provisions:  75.20(f); 
75.41(a)(1),  mm).  (b)(2)(iv)(A)  and 
(C),  (c)(l)(i)  and  (ii),  and  (c)(2)(ii);  75.47; 
and  75.48(a)  introductory  text,  (a)(1). 
(b),  and  (c).  Therefore,  those  amended 
provisions  in  the  direct  final  rule  are 
being  removed  and  the  corresponding 
provisions  in  the  original  January  11, 
1993  rule  will  be  effective  until  EPA 
addresses  the  comments  in  a  future  final 
rule. 

The  Agency  notes  that,  although  the 
commenter  requested  withdrawal  of  all 
direct  final  amendments  pertaining  to 
alternative  monitoring  systems,  the 
commenter  also  indicated  that  it 
supported  the  amendment  of 
§  72.20(0(2)  providing  for  provisional 
certification  of  an  alternative  monitoring 
system  after  the  system  has  been 
approved  by  the  Administrator. 
However,  the  commenter  objected  to  the 
public  notice  and  comment  procedure 
that  the  direct  final  rule  requires  prior 
to  such  approval.  The  direct  final  rule 
allows  for  provisional  certification 
because  the  alternative  monitoring 
system  has  already  undergone  public 
notice  and  comment  and  EPA  review. 
See  Docket  No.  A-94-16,  item  II-F-2. 
Consequently,  EPA  is  removing  all  of 
the  interrelated  direct  final  provisions. 

EPA  also  received  one  significant, 
adverse  comment  on  the  direct  final  rule 
provision,  §  75.18(b)(3),  from  Monitor 
Labs,  Inc.  The  comment  is  found  in 
Docket  No.  A-94-16,  item  V-D-18 
(comment  4).  Monitor  Labs,  Inc. 
objected  to  the  provision  allowing  the 
use  of  a  noncontinuous  monitoring 
method  (i.e..  Method  9  of  appendix  A  of 
part  60),  in  lieu  of  a  continuous  opacity 
monitoring  system,  for  bypass  stacks. 
EPA  is  therefore  removing  the  direct 
final  provision  at  §  75.18(b)(3).  The 
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remaining  provisions  in  the  direct  final 
§  75.18(b)  remain  in  effect. 

No  other  significant,  adverse 
comments  were  received  by  EPA  on  the 
direct  final  rule.  Thus,  all  other 
provisions  of  the  direct  final  rule 
became  final  on  July  17, 1995  and 
remain  in  effect. 

EPA  is  merely  reinstating  a  few 
provisions  of  the  original  January  11, 
1993  rule  pending  response  to  adverse 
comments  on  proposed  amendments  of 
those  provisions.  The  requirements  of 
Executive  Orders  12866  and  12875.  the 
Regulatory  Flfexibility  Act,  the 
Unfunded  Mandates  Act,  and  the 
Paperwork  Reduction  Act  are  therefore 
not  applicable  to  this  notice.  All 
applicable  administrative  requirements 
will  be  met  when  the  proposed 
amendments  are  addressed  in  a  future 
final  rule. 

For  additional  information,  see  the 
direct  final  rule.  60  FR  26510  (May  17. 
1995). 

List  of  Subjects  in  40  CFR  Part  75 

Environmental  protection.  Air 
pollution  control.  Carbon  dioxide. 
Continuous  emission  monitors.  Electric 
utilities.  Incorporation  by  reference, 
Nitrogen  oxides.  Reporting  and 
recordkeeping  requirements.  Sulfur 
dioxide. 

Dated:  August  2, 1995. 
Brian  J.  McLean, 
Director.  Acid  Rain  Division. 

1.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7601  and  7651,  rt  seq. 

2.  Section  75.18  is  amended  by 
.removing  paragraph  (b)(3)  and  by 

revising  paragraph  (b)(2)  to  read  as 
follows: 

§  75.1 8    Specific  provisions  for  monitoring 
emissions  from  comnran  and  by-pass 
stacl(s  for  opacity. 

•        •        •        •        * 

(b)*  •  • 

(2)  A  continuous  opacity  monitoring 
system  is  already  installed  and  certified 
at  the  inlet  of  the  add-on  emissions 
controls. 

3.  Section  75.20  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§  75.20    Certification  and  recertiflcation 
procedures. 

***** 

(f)  Certification/recertification 
procedures  for  alternative  monitoring 
systems.  The  designated  representative 
representing  the  owner  or  operator  of 
each  alternative  monitoring  system 
approved  by  the  Administrator  as 
equivalent  to  or  better  than  a  continuous 
emission  monitoring  system  according 


to  the  criteria  in  subpart  E  of  this  part 
shall  apply  for  certification  to  the 
Administrator  prior  to  use  of  the  system 
under  the  Acid  Rain  Program,  and  shall 
apply  for  recertification  to  the 
Administrator  following  a  replacement, 
modification,  or  change  according  to  the 
procedures  in  paragraph  (c)  of  this 
section.  The  owner  or  operator  of  an 
alternative  monitoring  system  shall 
comply  with  the  notification  and 
application  requirements  for 
certification  or  recertification  according 
to  the  procediu^s  specified  in 
paragraphs  (a)  and  (b)  of  this  section. 

(1)  The  Administrator  will  publish 
each  request  for  initial  certification  of 
an  alternative  monitoring  system  in  the 
Federal  Register  and,  following  a  public 
comment  period  of  60  days,  will  issue 

a  notice  of  approval  or  disapproval. 

(2)  No  alternative  monitoring  system 
shall  be  authorized  by  the  Administrator 
in  a  permit  issued  pursuant  to  part  72 
of  this  chapter  imless  approved  by  the 
Administrator  in  accordance  with  this 
part. 

4.  Section  75.41  is  amended  by 
revising  paragraphs  (a)(1),  (b)(l)(i), 
(b)(2)(iv)(A),  (b)(2)(iv)(C),  (c)(l)(i), 
(c)(l)(ii),  and  (c)(2)(ii)  to  read  as  follows: 

§75.41    Precision  criteria. 

(a)*  *  * 

(1)  Data  from  the  alternative 
monitoring  system  and  the  continuous 
emission  monitoring  system  shall  be 
collected  and  paired  in  a  manner  that 
ensures  each  pair  of  values  applies  to 
hourly  average  emissions  during  the 
same  hour. 
***** 

(b)*  *  * 
(D*  *  • 

(i)  Apply  the  log  transformation  to 
each  measured  value  of  either  the 
certified  continuous  emissions 
monitoring  system  or  certified  flow 
monitor,  using  the  following  equation: 
lv=ln  ev 
(Eq.  11) 
where, 
ev=Hom'ly  value  generated  by  the 

certified  continuous  emissions 

monitoring  system  or  certified  flow 

monitoring  system 
lv=Hourly  lognormalized  data  values  for 

the  certified  monitoring  system 
and  to  each  measured  value,  ep,  of  the 

proposed  alternative  monitoring 

system,  using  the  following 

equation  to  obtain  the 

lognormalized  data  values,  Ip: 
lp=ln  en 
(Eq.  12) 
where, 
ep=Hourly  value  generated  by  the 

proposed  alternative  monitoring 

system. 


lp=Hourly  lognormalized  data  values  for 
the  proposed  alternative  monitoring 
system. 

***** 

(2)*   *   * 

(iv)*   *  * 

(A)  The  set  of  measured  hourly 
values,  ev,  generated  by  the  certified 
continuous  emissions  monitoring 
system  or  certified  flow  monitoring 
system. 
***** 

(C)  The  set  of  hourly  differences,  Oy- 
Op,  between  the  hourly  values,  e„, 
generated  by  the  certified  continuous 
emissions  monitoring  system  or 
certified  flow  monitoring  system  and 
the  hourly  values,  Op,  generated  by  the 
proposed  alternative  monitoring  system. 
***** 

(c)*  *  * 

(1)  *  *  * 

(i)  Calculate  the  variance  of  the 
certified  continuous  emission 
monitoring  system  or  certified  flow 
monitor  as  appUcable,  Sv^,  and  the 
proposed  method,  Sp^,  using  the 
following  equation. 

S^=-i^i 


n-1 
(Eq.  23) 
where, 

ei=Measured  values  of  either  the 
certified  continuous  emission 
monitoring  system  or  certified  flow 
monitor,  as  applicable,  or  proposed 
method. 
eni=Mean  of  either  the  certified 

continuous  emission  monitoring 
system  or  certified  flow  monitor,  as 
applicable,  or  proposed  method 
values. 
n=Total  niunber  of  paired  samples. 

(ii)  Determine  if  the  variance  of  the 
proposed  method  is  significantly 
different  fit)m  that  of  the  certified 
continuous  emission  monitoring  system 
or  certified  flow  monitor,  as  appUcable, 
by  calculating  the  F-value  using  the 
following  equation. 

sl 

(Eq.  24) 

Compare  the  experimental  F-value  with 
the  critical  value  of  F  at  the  95-percent 
confidence  level  with  n-1  degrees  of 
freedom.  The  critical  value  is  obtained 
from  a  table  for  F-distribution.  If  the 
calculated  F-value  is  greater  than  the 
critical  value,  the  proposed  method  is 
unacceptable. 
(2)*  *  • 
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(ii)  Use  the  following  equation  to  alternative  monitoring  system  and  the        values  were  available  from  both 

calculate  the  coefficient  of  correlation,  r,    continuous  emission  monitoring  system     monitoring  systems, 
between  the  emissions  data  from  the  using  all  hourly  data  for  which  paired 


Sv.-(IsE«.)/« 


'"([le;-(Ie,)7"Ilei-Ee.)Vn]J 


-,\(l/2) 


(Eq.  27) 

***** 

5.  Section  75.47  is  revised  to  read  as 
follows: 

§  75.47    Criterta  for  a  class  of  affected 
units. 

(a)  The  owner  or  operator  of  an 
affected  unit  may  represent  a  class  of 
affected  units  for  the  purpose  of 
applying  to  the  Administrator  for  a 
class-approved  alternative  monitoring 
system. 

(b)  The  owner  or  operator  of  an 
affected  imit  representing  a  class  of 
affected  units  shall  provide  the 
following  information: 

(1)  A  description  of  the  affected  unit 
and  how  it  appropriately  represents  the 
class  of  affected  units; 

(2)  A  description  of  the  class  of 
affected  imits,  including  data  describing 
all  the  affected  units  which  will 
comprise  the  class;  and 

(3)  A  demonstration  that  the 
magnitude  of  emissions  of  all  units 
which  will  comprise  the  class  of 
affected  imits  are  de  minimis. 

(c)  If  the  Administrator  determines 
that  the  emissions  from  all  affected 
imits  which  will  comprise  the  class  of 
units  are  de  minimis,  then  the 
Administrator  shall  publish  notice  in 
the  Federal  Register,  providing  a. 30-day 
period  for  public  comment,  prior  to 
granting  a  class-approved  alternative 
monitoring  system. 

6.  Section  75.48  is  revised  to  read  as 
follows: 

§  75.48    Petition  for  an  alternative 
monitoring  system. 

(a)  The  designated  representative 
shall  submit  the  following  information 
in  the  application  for  certification  or 
recertification  of  an  alternative 
monitoring  system. 

(1)  Source  identification  information. 

(2)  A  description  of  the  alternative 
monitoring  system. 

(3)  Data,  calculations,  and  results  of 
the  statistical  tests,  specified  in 

§  75.41(c)  of  this  part,  including: 

(i)  Date  and  hour. 

(ii)  Hoiuly  test  data  for  the  alternative 
monitoring  system  at  each  required 
operating  level  and  fuel  type. 


(iii)  Hourly  test  data  for  the 
continuous  emissions  monitoring 
system  at  each  required  operating  level 
and  fuel  type. 

(iv)  Arithmetic  mean  of  the  alternative 
monitoring  system  measurement  values, 
as  specified  in  Equation  24  in  §  75.41(c) 
of  this  part,  of  the  continuous  emission 
monitoring  system  values,  as  specified 
on  Equation  25  in  §  75.41(c)  of  this  part, 
and  of  their  differences. 

(v)  Standard  deviation  of  the 
difference,  as  specified  in  Equation  A- 
8  in  appendix  A  of  this  part. 

(vi)  Confidence  coefficient,  as 
specified  in  Equation  A-9  in  appendix 
A  of  this  part. 

(vii)  The  bias  test  results  as  specified 
in  §  7.6.4  in  appendix  A  of  this  part. 

(viii)  Variance  of  the  measured  values 
for  the  alternative  monitoring  system 
and  of  the  measured  values  for  the 
continuous  emissions  monitoring 
system,  as  specified  in  Equation  22  in 
§  75.41(c)  of  this  part. 

(ix)  F-statistic.  as  specified  in 
Equation  23  in  §  75.41(c)  of  this  part. 

(x)  Critical  value  of  F  at  the  95- 
percent  confidence  level  with  n-1 
degrees  of  freedom. 

(xi)  Coefficient  of  correlation,  r.  as 
specified  in  Equation  26  in  §  75.41(c)  of 
this  part. 

(4)  Data  plots,  specified  in 

§§  75.41(a)(9)  and  75.41(c)(2)(i)  of  this 
part. 

(5)  Results  of  monitor  reliability 
analysis. 

(6)  Results  of  monitor  accessibility 
analysis. 

(7)  Results  of  monitor  timeliness 
analysis. 

(8)  A  detailed  description  of  the 
process  used  to  collect  data,  including 
location  and  method  of  ensuring  an 
accurate  assessment  of  operating  hourly 
conditions  on  a  real-time  basis. 

(9)  A  detailed  description  of  the 
operation,  maintenance,  and  quality 
assurance  procedures  for  the  alternative 
monitoring  system  as  required  in 
appendix  B  of  this  part. 

(10)  A  description  of  methods  used  to 
calculate  heat  input  or  diluent  gas 
concentration,  if  applicable. 

(11)  Results  of  tests  and 
measurements  (including  the  results  of 


all  reference  method  field  test  sheets, 
charts,  laboratory  analyses,  example 
calculations,  or  other  data  as 
appropriate)  necessary  to  substantiate 
that  the  alternative  monitoring  system  is 
equivalent  in  performance  to  an 
appropriate,  certified  operating 
continuous  emission  monitoring  system. 

|FR  Doc.  95-19527  Filed  8-7-95;  8:45  ain) 
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40  CFR  Part  81 
[MI39-01-6921a;  FRL-6272-e] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Correction  of 
Designation  of  Nonclassified  Ozone 
Nonattainment  Areas;  State  of 
Michigan 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Direct  final  rule. 

SUMMARY:  This  action  announces  the 
USEPA  decision  to  correct  erroneous 
ozone  designations  made  in  1980  for  the 
Allegan  County  (Allegan  Coimty),  Barry 
County  (Barry  County),  Battle  Creek 
(Calhoun  County),  Benton  Harbor 
(Berrien  County),  Branch  County 
(Branch  County),  Cass  County  (Cass 
Coimty),  Gratiot  County  (Gratiot 
County),  Hillsdale  County  (Hillsdale 
County),  Huron  County  (Huron  County), 
Ionia  County  (Ionia  County],  Jackson 
(Jackson  County),  Kalamazoo 
(Kalamazoo  County),  Lapeer  County 
(Lapeer  County),  Lenawee  County 
(Lenawee  County).  Montcalm 
(Montcalm  County).  Sanilac  County 
(Sanilac  County),  Shiawassee  County 
(Shiawassee  County),  St.  Joseph  County 
(St.  Joseph  County),  Tuscola  County 
(Tuscola  County),  and  Van  Buren 
County  (Van  Buren  County) 
nonattainment  nonclassified/incomplete 
data  areas  and  the  Lansing-East  Lansing 
(Clinton  County,  Eaton  County,  and 
Ingham  Coimty)  nonattainment 
nonclassified/transitional  area.  Pursuant 
to  section  110(k)(6)  of  the  Act,  which 
allows  the  USEPA  to  correct  its  actions, 
the  USEPA  is  publishing  the 
designation  correction  of  these  areas  to 
attaiiunent/unclassifiable  for  ozone.  The 
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rationale  for  this  approval  is  set  forth  in 
this  final  rule;  additional  information  is 
available  at  the  address  indicated  below. 
In  the  proposed  rules  section  of  this 
Federal  Register,  USEPA  is  proposing 
approval  of  and  soliciting  public 
comment  on  this  action.  If  adverse 
comments  are  received  on  this  direct 
final  rule,  USEPA  will  withdraw  this 
direct  final  rule  and  address  the 
comments  received  in  a  subsequent 
final  rule  on  the  related  proposed  rule 
which  is  being  published  in  the 
proposed  rules  section  of  this  Federal 
Re^ster.  No  additional  opportunity  for 
public  comment  will  be  provided. 
Unless  this  direct  final  rule  is 
withdrawn  no  further  rulemaking  will 
occur  on  this  action. 
DATES:  This  action  will  be  effective 
October  10,  1995  unless  notice  is 
received  by  September  7, 1995  that 
someone  wishes  to  submit  adverse 
comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  sent  to:  CarUon  T.  Nash,  Chief, 
Regulation  Development  Section,  Air 
Toxics  and  Radiation  Branch  (AT-IBJ). 
United  States  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago,  Illinois,  60604. 

Copies  of  the  USEPA's  analysis  are 
available  for  inspection  at  the  following 
address:  United  States  Environmental 
Protection  Agency,  Region  5,  Air  and 
Radiation  Division,  77  West  Jackson 
Boulevard,  Chicago,  IlUndis,  60604. 
Telephone  Jacqueline  Nwia  at  (312) 
886-6081  before  visiting  the  Region  5 
Office. 

FOR  FURTHER  INFORMATION  CONTACT: 
JacqueUne  Nwia,  Air  Toxics  and 
Radiation  Branch,  Regulation 
Development  Section  (AT-18J),  United 
States  Environmental  Protection 
Agency,  Region  5,  Chicago,  Illinois, 
60604,  (312)  886-6081. 

SUPPI.EMENTARY  INFORMATION: 

I.  Background 

Pursuant  to  the  1977  amendments  to 
the  Clean  Air  Act  (Act),  the  States 
identified  and  the  USEPA  designated 
nonattainment  areas  with  respect  to  the 
0.08  parts  per  million  (ppm) 
photochemical  oxidant  National 
Ambient  Air  Quality  Standard 
(NAAQS).  For  such  areas.  States 
submitted  State  Implementation  Plans 
(SIP)  to  control  emissions  and  achieve 
attainment  of  the  NAAQS.  On  December 
30, 1977,  Michigan  submitted  an 
analysis  which  included,  pursuant  to 
section  107(d)  of  the  1977  Act, 
designations  of  areas  for  photochemical 
oxidants  as  nonattaiiunent,  attainment. 


or  unclassifiable.  The  State  concluded 
that  the  37  county  area  in  southern 
Michigan,  which  was  designated  by  the 
State  to  be  the  target  area  for  the 
photochemical  oxidants  SIP  revision 
and  implementation  of  the  Federal 
Emission  Offset  Policy  (December  21, 
1976),  should  be  designated  as 
nonattainment  for  photochemical 
oxidants.  The  nonattainment 
designations  were  based  on  sparse 
monitoring  data  from  1974, 1975.  and 
1976  (monitoring  in  the  Bay,  Kent, 
Genesee,  Oakland,  Port  Huron  and 
Wayne  Counties)  showing  violations  of 
the  0.08  ppm  photochemical  oxidant 
NAAQS  in  those  counties,  the  States' 
knowledge  of  volatile  organic 
compound  emission  sources  in  the  areas 
and  comparison  of  the  areas  with  other 
similar  monitored  areas.  These  areas 
were  originally  designated  as 
nonattainment  for  photochemical 
oxidants  on  March  3, 1978  (43  FR  8962). 
On  February  8, 1979  (44  FR  8202),  the 
USEPA  revised  the  NAAQS  from  0.08 
ppm  to  0.12  ppm  and  the  regulated 
pollutant  from  photochemical  oxidants 
to  ozone.  On  November  8, 1979, 
Michigan  submitted  a  revised  analysis 
which  considered  the  change  in  the 
NAAQS  and  its  affect  on  designations. 
The  State  concluded  that  changes  to  the 
status  of  the  designated  nonattainment 
areas  were  not  warranted  and  noted  that 
this  position  would  be  re-evaluated  as 
more  data  on  rural  ozone  levels  became 
available.  Monitoring  data  recorded  in 
Bay,  Genesee,  Kent,  Macomb, 
Muskegon,  Oakland,  St.  Clair  and 
Wayne  Counties  for  1975-1978  showed 
violations  of  the  0.12  ppm  NAAQS.  The 
State  retained  the  nonattainment 
designation  for  these  areas  based  on  the 
available  monitoring  data  and  the 
remainder  of  the  southern  Michigan 
counties  on  the  basis  of  thefr  proximity 
to  urban  nonattainment  areas.  The 
revised  analysis  and  conclusion  to 
retain  the  prior  designations  were 
approved  by  the  USEPA  on  June  2, 1980 
(45  FR  37188). 

Under  the  1990  amendments  to  the 
Act,  these  areas  retained  their 
designation  of  nonattainment  by 
operation  of  law  pursuant  to  section 
107(d)  upon  the  date  of  enactment  of  the 
*  Act.  Nonattainment  areas  were  further 
classified  based  on  their  monitored 
design  value,  pursuant  to  section  181(a), 
as  marginal,  moderate,  serious  or  severe. 
The  nonattainment  areas  in  Michigan 
were  classified  as  follows:  the  Detroit- 
Ann  Arbor  area,  Muskegon  area  and 
Grand  Rapids  area  were  classified  as 
moderate;  the  Flint  area  and  Lansing- 
East  Lansing  area  were  classified  as 
nonclassifiable/transitional  pursuant  to 
section  185B  of  the  Act,  since  they  had 


3  complete  years  of  air  quality  data 
demonstrating  attainment  of  the  ozone 
NAAQS  for  the  period  1987-1989;  and. 
the  remainder  of  the  nonattainment 
areas  were  classified  as  nonclassifiable/ 
incomplete  data,  since  ozone 
monitoring  data  for  these  areas  was 
either  not  available  or  incomplett       a 
56  FR  56694  (November  6, 1991). 

n.  Summary  of  This  Action 

Section  110(k)(6)  of  the  Act  provides 
the  USEPA  with  the  authority  to  correct 
designation  determinations  that  it 
determines  were  in  error.  It  states: 

Whenever  the  Administrator  determines 
that  the  Administrator's  action  approving, 
disapproving,  or  promulgating  any  plan  or 
plan  revision  (or  part  thereof),  area 
designation,  redesignation,  classification,  or 
reclassification  was  in  error,  the 
Administrator  may  in  the  same  manner  as  the 
approval,  disapproval,  or  promulgation 
revise  such  action  as  appropriate  without 
requiring  any  further  submission  from  the 
State.  Such  determination  and  the  l>asis 
thereof  shall  be  provided  to  the  State  and 
public. 

Twenty-three  counties  were 
designated  nonclassifiable/transitional 
or  nonclassifiable/incomplete  data. 
They  are:  Allegan  County  (Allegan 
County),  Barry  County  (Barry  County), 
Battle  Creek  (Calhoun  County).  Benton 
Harbor  (Berrien  County),  Branch  County 
(Branch  County),  Cass  County  (Cass 
Coimty),  Gratiot  County  (Gratiot 
County),  Hillsdale  County  (Hillsdale 
County),  Huron  County  (Huron  County), 
Ionia  County  (Ionia  County),  Jackson 
(Jackson  County),  Kalamazoo 
(Kalamazoo  County),  Lapeer  County 
(Lapeer  County),  Lenawee  County 
(Lenawee  County),  Montcalm 
(Montcalm  County),  Saginaw-Bay  City- 
Midland  (Bay  County,  Midland  Coimty, 
and  Saginaw  Coimty),  Sanilac  Coimty 
(Sanilac  County),  Shiawassee  County 
(Shiawassee  Coimty),  St.  Joseph  Coimty 
(St.  Joseph  Coimty),  Tuscola  County 
(Tuscola  County),  and  Van  Buren 
County  (Van  Buren  County)  as 
nonattainment  nonclassified/incomplete 
data  areas  and  Flint  (Genesee  County), 
and  Lansing-East  Lansing  (Clinton 
County.  Eaton  County,  and  Ingham 
County)  as  nonattainment  nonclassified/ 
transitional  areas. 

The  USEPA's  June  2, 1980  action 
approving  the  retention  of  the 
nonattainment  designations  for  21  of  the 
23  nonclassifiable  areas  was  in  error. 
That  action  was  based  on  the  State's 
November  9, 1979  submittal.  The 
USEPA  believes  that  the  information 
submitted  by  Michigan  was 
inappropriately  used  to  designate  21  of 
the  23  nonclassifiable  areas 
nonattainment  for  ozone  due  to  the  lack 
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of  in-county  ozone  monitoring  data 
showing  violations  of  the  0.12  ppm 
NAAQS.  Accordingly,  in  this  action,  the 
USEPA  is  correcting  this  error  by 
correcting  the  designations  for  these 
areas  to  attainment/unclassifiable. 

In  order  to  demonstrate  a  violation  of 
the  ozone  NAAQS,  the  average  annual 
number  of  expected  exceedances  of  the 
NAAQS  must  be  greater  than  1.0  per 
calendar  year,  pursuant  to  40  CFR 
§  50.9.  The  USEPA  reviewed  the  basis  of 
the  original  ozone  designation  for  these 
areas.  Ambient  air  quality  monitoring 
data  for  ozone  was  retrieved  from  the 
Aerometric  Information  Retrieval 
System  (AIRS)  as  well  as  the  docket 
containing  Michigan's  1977  SIP.  The 
USEPA  found  that  of  the  23 
nonattainment  nonclassifiable  areas  in 
Michigan,  only  Ingham,  Bay  and 
Genesee  Counties  had  established 
ambient  photochemical  oxidant 
monitors  in  the  mid-1970's.  Of  these 
three  counties,  only  Ingham  did  not 
record  levels  of  photochemical  oxidants 
above  0.12  ppm  to  constitute  a  violation 
of  the  NAAQS.  The  AIRS  ozone  data 
report  for  Michigan  is  located  in  the 
docket  for  this  rulemaking.  Therefore, 
21  of  the  nonclassified  areas  did  not 
violate  the  0.12  ppm  NAAQS  during  the 
years  pertinent  to  the  June  2, 1980  final 
rulemaking.  In  fact,  none  of  these  areas 
had  in-county  ozone  monitors  during 
these  timeframes  except  for  those 
discussed  above. 

Furthermore,  available  in-county 
monitoring  data  for  some  of  these  areas 
since  1978  demonstrates  that  violations 
of  the  0.12  ppm  NAAQS  have  not  been 
recorded  in  these  areas  with  the 
exceptions  of  Allegan  and  possibly 
Lenawee  counties.  Allegan  County 
recorded  a  violation  of  the  ozone 
NAAQS  in  1990-1991  at  a  monitor 
established  as  a  special  purpose  monitor 
for  the  Lake  Michigan  Ozone  Study. 
Monitoring  data  collected  during  1992- 
1994  in  Allegan  County  demonstrated 
attainment  of  the  ozone  NAAQS.  More 
recraitly.  preliminary  data  for  1995 
(which  has  not  yet  been  quality  assured) 
indicates  that  violations  of  the  ozone 
NAAQS  in  Allegan  and  Lenawee  • 
counties  have  probably  occurred  in  the 
period  1993-1995.  The  USEPA  beUeves. 
however,  that  this  data  does  not  alter 
the  conclusion  regarding  the  erroneous 
retention  of  the  nonattainment 
designation  for  these  counties  in  1980. 
If  these  two  areas  had  been  correctly 
designated  as  attaiiunent/unclassifiable 
at  that  time  they  would  be  treated, 
today,  as  would  any  other  attaiiunent 
area  that  violates  the  ozone  NAAQS. 
The  USEPA  is  including  these  two  areas 
in  this  designation  correction  and  will 
decide  what  appropriate  actions,  if 


necessary,  should  be  taken  once  this 
preliminary  data  is  quality  assured.  The 
USEPA  may  utiUze  its  authority  under 
section  110  of  the  Act  to  require  the 
State  to  correct  the  inadequacy  of  the 
SIP.  or  designate  such  areas  to 
nonattainment  pursuant  to  section  107 
to  address  violations  of  the  ozone 
NAAQS  in  areas  designated  as 
attainment. 

in.  Rulemaldng  Action 

In  this  action,  the  USEPA  is 
promulgating  a  correction  to  the 
designation  status  of  the  Allegan  County 
(Allegan  County),  Barry  County  (Barry 
County),  Battle  Creek  (Calhoun  County), 
Benton  Harbor  (Berrien  County),  Branch 
County  (Branch  Coimty).  Cass  County 
(Cass  County).  Gratiot  County  (Gratiot 
County),  Hillsdale  County  (Hillsdale 
County),  Huron  County  (Huron  County), 
Ionia  County  (Ionia  County),  Jackson 
(Jackson  County).  Kalamazoo 
(Kalamazoo  County).  Lapeer  County 
(Lapeer  County),  Lenawee  County 
(Lenawee  County),  Montcalm 
(Montcalm  County),  Sanilac  County 
(Sanilac  County),  Shiawassee  County 
(Shiawassee  County),  St.  Joseph  Coimty 
(St.  Joseph  County),  Tuscola  County 
(Tuscola  County),  and  Van  Buren 
County  (Van  Buren  County) 
nonattainment  nonclassified/incomplete 
data  and  the  Lansing-East  Lansing 
(Clinton  Coimty,  Eaton  County,  and 
Ingham  County)  nonattainment 
nonclassifiedytransitional  area  to 
attainment/unclassifiable  pursuant  to 
section  110(k)(6).  The  public  should  be 
advised  that  this  action  will  be  effective 
60  days  from  the  date  of  this  final  rule. 
However,  if  notice  is  received  within  30 
days  that  someone  submits  adverse  or 
critical  comments,  this  action  will  be 
withdrawn,  and  a  subsequent  final 
notice  will  be  published  that  addresses 
the  comments  received. 

The  USEPA  is  publishing  a  separate 
document  in  today's  issue  of  the 
Federal  Register  pubhcation,  which 
constitutes  a  "proposed  approval"  of  the 
requested  SIP  revisions  and  clarifies 
that  the  rulemaking  will  not  be  deemed 
final  if  timely  adverse  or  critical 
comments  are  filed.  The  "direct  final" 
approval  shall  be  effective  on  October 
10, 1995,  unless  the  USEPA  receives 
adverse  or  critical  conunents  by 
September  7, 1995. 

If  the  USEPA  receives  comments 
adverse  to  or  critical  of  the  approval 
discussed  above,  the  USEPA  will 
withdraw  this  approval  before  its 
effective  date  by  publishing  a 
subsequent  Federal  Register  document 
which  withdraws  this  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  rulemaking 


notice.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  USEPA  hereby  advises  the 
public  that  this  action  will  be  effective 
on  October  10, 1995. 

Under  section  307(b)(1)  of  the  Act,  42 
U.S.C.  7607(b)(1),  petitions  for  judicial 
review  of  this  action  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  10, 1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule 
neither  affects  the  finality  of  this  rule  for 
the  purposes  of  judicial  review  nor 
extends  the  time  within  which  a 
petition  for  judicial  review  may  be  filed, 
and  shall  not  postpone  the  effectiveness 
of  such  rule  or  action.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2)  of  the  Act,  42  U.S.C. 
7607(b)(2). 

Under  Executive  Order  (EO)  12291, 
the  USEPA  is  required  to  judge  whether 
an  action  is  "major"  and  therefore 
subject  to  the  requirements  of  a 
regulatory  impact  analysis.  The  Agency 
has  determined  that  the  correction 
would  result  in  none  of  the  significant 
adverse  economic  effects  set  forth  in 
section  1(b)  of  the  EO  as  grounds  for  a 
finding  that  an  action  is  "major."  The 
Agency  has,  therefore,  concluded  that 
this  action  is  not  a  "major"  action  under 
EO  12291. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  the  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  the  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 
Correction  of  designation  status  of  these 
nonattainment  areas  to  attainment 
under  section  110(k)(6)  of  the  Act  does 
not  create  any  new  requirements  and 
therefore  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  (signed 
into  law  on  March  22, 1995)  requires 
that  the  Agency  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Section  203  requires  the  Agency  to 
establish  a  plan  for  obtaining  input  from 
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f     and  informing,  educating,  and  advising 
any  small  governments  that  may  be 
significantly  or  uniquely  affected  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  the  Agency  must  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  Agency  must  select  from 
those  alternatives  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  Agency  explains 
why  this  alternative  is  not  selected  or 
the  selection  of  this  alternative  is 
inconsistent  with  law. 

Because  this  final  rule  is  estimated  to 
result  in  the  expenditiue  by  State,  local, 
and  tribal  governments  or  the  private 
sector  of  less  than  $100  million  in  any 
one  year,  the  Agency  has  not  prepared 


a  budgetary  impabt  statement  or 
specifically  addressed  the  selection  of 
the  least  costly,  most  cost-effective,  or 
least  burdensome  alternative.  Because 
small  governments  will  not  be 
significantly  or  imiquely  affected  by  this 
rule,  the  Agency  is  not  required  to 
develop  a  plan  with  regard  to  small 
governments. 

List  of  Subiects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
National  parks,  Ozone,  Volatile  organic 
compounds.  Wilderness  areas. 

Dated:  July  25, 1995. 
Carol  M.  Brawnier, 

AdministiQtor. 

PART  81— DESIGNATION  OF  AREAS 
FOR  AIR  QUALITY  PURPOSES 

1.  The  authority  citation  of  part  81 
continues  to  read  as  follows: 

Michigan— Ozone 


Authority:  42  U.S.C.  7401-7671q. 

2.  In  §  81.323  the  ozone  table  is 
amended  by  revising  the  entries  for  the 
Allegan  County  Area,  Barry  County 
Area,  Battle  Creek  Area.  Benton  Harbor 
Area,  Branch  County  Area,  Cass  Coimty 
Area,  Gratiot  County  Area,  Hillsdale 
County  Area,  Huron  Coimty  Area,  Ionia 
County  Area,  Jackson  Area,  Kalamazoo 
Area,  Lapeer  County  Area,  Lenawee 
Coimty  Area,  Montcalm  Area,  Sanilac 
County  Area,  Shiawassee  County  Area, 
St.  Joseph  County  Area,  Tuscola  County 
Area,  Van  Buren  County  Area  and 
Lansing-East  Lansing  Area  to  read  as 
follows: 

$81,323    Michigan. 


Designated  Areas 


Designation 


Classification 


Type 


Date 


Type 


Allegan  County: 

Allegan  County October  10, 

Barry  County  Area: 

Barry  County  Octotier  10, 

Battle  Creek  Area: 

Caltwun  County Octotier  10, 

Benton  Hartior  Area: 

Berrien  County  October  10, 

Branch  County  Area: 

Brarx:ti  County October  10, 

Cass  County  Area: 

Cass  County October  10, 


1995 Unciassifiable/AttainmenL 

1995 Unclassifiat}le/Attainnient. 

1995 Unclassifiable/Attainment. 

1995 Unclassifiable/Attainnient. 

1995 Unclassifiable/Attainment 

1995 Unclassifiable/Attainnnent. 


Gratiot  County  Area: 

Gratiot  County  October  10, 

Hillsdale  County  Area: 

Hillsdale  County  October  10, 

Huron  County  Area: 

Huron  County  October  10, 

Ionia  County  Area: 

Ionia  County  October  10, 

Jackson  Area: 

Jackson  County Octot>er  10, 

Kalannazoo  Area: 

Kalamazoo  County October  10, 

Lansing-East  Lansing  Area: 

Qinton  County October  10, 

Eaton  County October  10, 

Ingtiam  County October  10, 

Lapeer  County  Area: 

Lapeer  County „ October  10, 

Lenawee  County  Area: 

Lenawee  County  Octot>er  1 0, 

Montcalm  Area: 

Montcalm  County  October  1 0, 


1995 Unclassifiable/Attainment. 

1995 Unclassifiable/Attainment. 

1995 Unclassifiat>le/Attainment. 

1995 Unclassifiatile/Attainment. 

1995 Unclassifiable/Attainment. 

1995 Unclassifiable/Attainment. 

1995 Unclassifiable/Attainment. 

1995 „  UnclassifiatJie/Attainment. 

1995 —  Unclassifiable/Attainment. 

1995 Unclassifiat)le/AttainmenL 

1995 Unclassifiable/Attainment 

1995 Unclassifiable/Attainment 


Sanilac  County  Area: 
Sanilac  County  .. 


October  10, 1995 Unclassifiable/Attainment. 
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Designated  Areas 


Michigan— Ozone— Continued 

Designation 


Date^ 


Type 


Shiwassee  County  Area: 

Stiiwassee  County October  10, 1995 

5t  Joseph  County  Area: 

St  Joseph  County October  10,  1995 

Tuscola  County  Areiu 

Tuscola  County  „... October  10,  1995 

/an  Buren  County  Area: 

Van  Buren  County October  10, 1995 Unciassifiable/AttainmenL 


Unclassifiat>te/Attainment. 
Unclassifiable/Attainment 
Unclassifiable/Attainment 


'  This  date  is  November  15, 1990,  unless  otherwise  noted. 


FR  Doc.  95-19507  Filed  8-7-95;  8:45  am] 

BUJJNQ  CODE  6S60-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  93-259;  RM-8341  and  RM- 
•421] 

Radio  Broadcasting  Services;  Earle, 
Pocohantas  and  Wilson,  AR,  and 
Come  and  New  Albany,  MS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  After  the  Notice  of  Proposed 
Rule  Making,  58  Fed.  Reg.  52735, 
published  October  12, 1993,  the 
Commission  grants  the  counterproposal 
of  Broadcasters  &  Publishers,  Inc., 
licensee  of  station  WWKZ(FM),  Channel 
278C,  New  Albany,  Mississippi, 
requesting  a  change  of  community  to 
Como,  Mississippi,  as  that  community's 
first  local  aural  transmission  service 
(coordinates  N  34,  32,  56  and  W  89, 17, 
and  04.  To  accommodate  this 
reallotment,  it  substitutes  Channel  234A 
for  Channel  279A  at  Wilson,  Arkansas 
(coordinates  N  35,  29,  46  and  W  90, 10, 
04).  The  Commission  also  allots 
Channel  280C3  to  Earle  as  that 
community's  first  local  aural 
transmission  service  (coordinates  N  35, 
15,  20  and  W  90,  38,  52,  and,  to 
accommodate  this  allotment,  substitutes 
Channel  281A  for  Channel  280A  at 
Pocohantas,  Arkansas  (coordinates  N  36, 
18,  02  and  W  90,  53,  55). 
EFFECTIVE  DATE:  September  18. 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
R.  Gordon,  Mass  Media  Bureau,  (202) 
776-1653. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  93-259, 


adopted  July  28, 1995,  and  released 
August  3, 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
hitemational  Transcription  Services, 
(202)  857-3800,  2100  M  Street,  NW., 
Suite  140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  7a-[AMENDED] 

1.  The  authority  citation  for  part  73 
reads  as  follows: 

Authority:  Sees.  303,  48  Stat,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Mississippi,  is 
amended  by  removing  Chaimel  278C  at 
New  Albany  and  adding  Como,  Channel 
278C. 

3.  Section  73.202(b),  tiie  Table  of  FM 
Allotments  under  Arkansas,  is  amended 
by  adding  Earle,  Channel  280C3; 
removing  Channel  279A  and  adding 
Channel  234A  at  Wilson;  and  removing 
Channel  280A  and  adding  Channel 
281A  at  Pocohantas. 

Federal  Communications  Commission. 
Andrew  J.  Rhodes, 

Acting  Chief,  Allocations  Branch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

(FR  Doc.  95-19492  Filed  8-7-95;  8:45  am] 

BILLING  CODE  C712-41-F 


Classification 


Date 


Type 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  2 
RIN  1018-AD40 

Update  of  Regional  Office  Addresses 

AGENCY:  Fish  and  Wildhfe  Service, 

hiterior. 

ACTION:  Final  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  amends  the  Field  Organization 
regulations.  The  Service's  Boston 
regional  office  has  relocated  to  Hadley, 
Massachusetts,  the  Atlanta  regional 
office  moved  from  Spring  Street  to 
Century  Boulevard  in  Atlanta,  and  the 
Portland  regional  office  moved  from 
Multnomah  Street  to  11th  Avenue  in 
Portland. 

EFFECTIVE  DATE:  September  7,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Pinkerton,  Policy  and 
Directives  Management  Staff,  4401. 
North  Fairfax  Drive,  Room  224, 
Arlington,  Virginia  22203  at  (703)  358- 
1943. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  rule  is  to  update  three 
Service  regional  office  addresses.  Th3 
Service  relocated  its  regional  office  from 
Boston  to  Hadley,  Massachusetts  in 
December,  1993.  The  Service's  regional 
offices  in  Portland  and  Atlanta  also 
relocated  within  these  cities  in  May, 
1989  and  December,  1993  respectively. 

This  doculnent  was  not  subject  to 
Office  of  Management  and  Budget 
Review  under  Executive  Order  12866.  It 
has  no  potential  takings  implications  for 
private  property  as  defined  in  Executive 
Order  12630.  This  action  does  not 
contain  any  federalism  impacts  as 
described  in  Executive  Order  12612. 
This  rule  does  not  contain  any 
information  collection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  under  the 
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Paperwork  Reduction  Act,  44  U.S.C. 
3501  et.  seq.  Since  this  rule  merely 
reflects  changes  made  to  regional  office 
addresses,  impacts  on  small  business 
entities  is  nominal,  as  required  by  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et.  seq.).  This  is  an  agency  organization 
matter  that  reflects  the  physical  and 
mailing  addresses  of  our  administrative 
offices  in  the  regions,  therefore, 
proposed  rulemaking  is  not  necessary  as 
provided  for  in  5  U.S.C.  553(b). 

List  of  Subiects  in  50  CFtL  Part  2 

Organization  and  functions 
(Government  agencies). 

For  the  reasons  set  forth  in  the 
preamble,  part  2  of  chapter  I,  of  title  50 
of  the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 

PART  2— RELD  ORGANIZATION 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301. 

2.  Section  2.2  is  amended  by  revising 
paragraphs  (a),  (d),  and  (e)  to  read  as 
follows: 

%Z2    Locations  of  regional  offices. 


(a)  Portland  Regional  Office  (Region 
1 — comprising  the  States  of  California, 
Hawaii,  Idaho,  Nevada,  Oregon, 
Washington,  America  Samoa,  and 
Guam],  Eastside  Federal  Complex,  911 
N.E.  11th  Avenue,  Portland,  Oregon 
97232-4181. 
»         ♦         *         *         * 

(d)  Atlanta  Regional  Office  (Region 
4 — comprising  the  States  of  Alabama, 
Arkansas,  Florida,  Georgia,  Kentucky, 
Louisiana,  Mississippi,  North  Carolina, 
South  Carolina  and  Tennessee;  and 
Puerto  Rico  and  the  Virgin  Islands), 
1875  Century  Boulevard,  Atlanta, 
Georgia  30345. 

(e)  Hadley  Regional  Office  (Region  5 — 
comprising  the  States  of  Connecticut, 
Delaware,  M^ine,  Maryland, 
Massachusetts,  New  Hampshire,  New 
Jersey,  New  York,  Pennsylvania,  Rhode 
Island,  Vermont,  Virginia,  and  West 
Virginia;  and  the  District  of  Columbia), 
300  West  Gate  Center  Drive,  Hadley, 
Massachusetts  01035. 

*        •        •        •        * 

Dated  July  25, 1995. 
G«or^  T.  Frampton,  Jr. 

Assistant  Secretary,  Fish  and  Wildlife  and 

Parks. 

[FR  Doc.  95-19481  Filed  8-7-95;  8:45  am) 

BH.UNG  COOE  4310-S5-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 

[Docket  No.  950426116-6116-01; 
I.D.080295A] 

Ocean  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California;  Adjustment  of  Coho  Salmon 
Quotas 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnON:  Inseason  adjustment  of  quotas. 

SUMMARY:  NMFS  aimounces  inseason 
increases  to  the  non-treaty  and  treaty 
Indian  coho  salmon  ocean  fishery 
quotas  north  of  Cape  Falcon.  OR.  The 
increase  to  the  non-treaty  quota  is 
apportioned  between  the  commercial 
troll  and  recreational  fisheries  and 
among  recreational  subareas  according 
to  the  coho  salmon  allocation  provisions 
contained  in  the  Fishery  Management 
Plan  for  the  Ocean  Salmon  Fisheries  off 
Washington,  Oregon,  and  California 
(FMP). 

DATES:  Effective  at  2400  hours  local 
time,  August  3, 1995.  Comments  must 
be  submitted  by  August  23, 1995. 
ADDRESSES:  Comments  may  be  mailed  to 
William  Stelle,  Jr.,  Director,  Northwest 
Region,  National  Marine  Fisheries 
Service,  NOAA,  7600  Sand  Point  Way 
NE.,  BIN  Cl5700-Bldg.  1,  Seattle,  WA 
98115-0070.  Information  relevant  to 
this  action  has  been  compiled  in 
aggregate  form  and  is  available  for 
public  review  during  business  hours  at 
the  office  of  the  Director,  Northwest 
Regional,  NMFS  (Regional  Director). 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  206-526-6140. 
SUPPLEMENTARY  INFORMATION: 
Regulations  goveming-the  ocean  salmon 
fisheries  at  section  III.B.  of  the  appendix 
to  50  CFR  part  661,  the  standards  and 
procedures  for  inseason  changes  to 
annual  management  measures. 
Specifically,  the  Regional  Director  may 
adjust  management  measures  inseason 
provided  that  any  inseason  adjustment 
in  management  measures  is  consistent 
with  fishery  regimes  established  by  the 
U.S.-Canada  Pacific  Salmon 
Commission,  ocean  escapement  goals, 
conservation  of  the  salmon  resource, 
any  adjudicated  Indian  fishing  rights, 
and  the  ocean  allocation  scheme  in  the 
FMP.  In  addition,  all  inseason 
adjustments  must  be  based  on 
consideration  of  the  following  factors: 


(a)  Predicted  sizes  of  salmon  nms;  (b) 
harvest  quota  and  hooking  mortality 
limits  for  the  area  and  total  allowable 
impact  limitations  if  applicable;  (c) 
amount  of  the  recreational,  commercial, 
and  treaty  Indian  catch  for  each  species 
in  the  area  to  date;  (d)  Amount  of 
recreational,  commercial,  and  treaty 
Indian  fishing  effort  in  the  area  to  date; 
(e)  Estimated  average  daily  catch  per 
fisherman;  (f)  Predicted  fishing  effort  for 
the  area  to  the  end  of  the  scheduled 
season;  and  (g)  other  factors  as 
appropriate. 

The  annual  management  measiu«s  for 
ocean  salmon  fisheries  (60  FR  21746, 
May  3, 1995),  that  NMFS  may  make 
inseason  adjustments  to  fisheries  north 
of  Cape  Falcon  that  are  consistent  with 
and  complementary  to  Pacific  Fishery 
Management  Council  (Council)  spawner 
escapement  objectives  in  the  event  that 
management  agreements  or 
understandings  with  Canada  warrant 
reevaluation  of  the  Council's 
assumptions  about  prior  interceptions 
(60  FR  21753,  21756). 

Annual  management  measures  for  the 
ocean  salmon  fisheries  are 
recommended  to  NMFS  by  the  Council 
under  the  authority  of  the  framework 
FMP.  During  development  of  the  1995 
annual  management  measures,  the 
Coimcil  made  certain  assumptions 
regarding  the  harvest  of  coho  salmon  in 
Canadian  fisheries  off  the  West  Coast  of 
Vancouver  Island  (WCVI).  These 
assumptions  regarding  Canadian  harvest 
are  an  important  factor  in  developing 
U.S.  harvest  quotas,  since  over  one-half 
of  the  coho  salmon  harvested  off  Canada 
are  of  U.S.  origin,  and,  absent 
interception,  would  retiun  to  U.S. 
waters.  The  Council's  recommendations 
for  U.S.  ocean  fisheries  for  coho  salmon 
north  of  Cape  Falcon  were  based,  in 
part,  on  the  assiunption  that  Canada 
would  harvest  1.78  million  coho  off 
WCVI,  consistent  with  recent  years'     , 
harvest  levels. 

Subsequent  to  the  implementation  of 
the  U.S.  1995  annual  management 
measures,  the  Government  of  Canada 
announced  that  it  will  reduce  the 
Canadian  harvest  off  WCVI  to  1.2 
milUon  coho  salmon  for  1995.  This 
reduction  in  Canadian  harvest  is 
expected  to  return  several  hundred 
thousand  additional  coho  salmon  to 
U.S.  waters,  most  of  which  will  return 
as  spawning  escapement  to  U.S.  rivers 
and  hatcheries,  and  some  of  which  will 
be  available  for  harvest. 

The  Cquncil  provided  for  the  inseason 
adjustment  of  the  annual  management 
measures,  based  on  revised  assumptions 
for  Canadian  interceptions,  in 
anticipation  of  providing  some 
economic  relief  to  ocean  salmon 


fishermen  who  have  been  severely 
restricted  (no  fishing  in  1994)  during  the 
last  few  years.  At  the  same  time,  the 
Council  assumed  that  the  majority  of 
benefits  would  accrue  to  spawning 
escapements,  especially  for  wild  coho 
salmon  stocks. 

Before  taking  any  action,  the  Regional 
Director  consulted,  as  required  by  the 
implementing  regulations,  with  the 
Council  Chairman,  the  States  of 
Washington  and  Oregon,  and  most  of 
the  affected  northwest  treaty  Indian 
tribes.  Under  the  authority  of  50  CFR 
part  661,  NMFS  is  increasing  the  non- 
treaty  coho  salmon  ocean  quota  north  of 
Cape  Falcon,  OR,  by  25,000  fish,  from 
75,000  to  100,000  fish,  and  the  treaty 
Indian  coho  salmon  ocean  quota  by 
5,000  fish,  from  25,000  to  30,000  fish. 
The  overall  non-treaty  increase  is 
distributed  between  the  commercial 
troll  and  recreational  fisheries,  with  the 
troll  fishery  quota  increasing  irom 
18,750  to  25,000  fish,  and  the 
recreational  fishery  quota  increasing 
from  56,250  to  75,000  fish.  The 
recreational  quota  increases  are  further 
distributed  between  the  four  subareas 
north  of  Cape  Falcon,  with  the  quota  in 
the  subarea  fit)m  Cape  Falcon,  OR,  to 
Leadbetter  Point,  WA,  increasing  from 
28,125  to  37,500  fish;  the  quota  in  the 
subarea  from  Leadbetter  Point  to  the 
Queets  River,  WA,  increasing  from 
20,800  to  28,600  fish;  the  quota  in  the 
subarea  from  the  Queets  River  to  Cape 
Alava,  WA,  increasing  from  1,460  to 
1,800  fish;  and  the  quota  in  the  subarea 
from  Cape  Alava  to  the  U.S. -Canadian 
border  increasing  from  5,850  to  7,100 
fish. 

The  best  available  analysis  of  impacts 
on  wild  coho  salmon  escapements  in 
Puget  Sound  arid  Washington  coastal 
rivers  indicated  that,  compared  with 
assumptions  and  predictions  made 
when  the  annual  management  measures 
were  approved,  wild  coho  salmon 
spawning  escapements  will  increase 
significantly  in  all  major  streams,  and 
all  escapement  floors  for  Washington 
coastal  streams  will  be  exceeded,  even 
with  these  and  other  modest  increases 
to  U.S.  fisheries  in  State  waters.  In 
addition,  overall  harvest  impacts  on 
Oregon  coastal  natural  coho  salmon, 
which  have  been  proposed  for  listing  as 
"threatened"  under  the  Endangered 
Species  Act  and  which  make  up  a  small 
portion  of  the  harvest  north  of  Cape 
Falcon,  have  decreased  slightly. 

The  States  of  Oregon  and  Washington 
will  manage  the  fisheries  in  State  waters 
adjacent  to  this  area  of  the  exclusive 
economic  zone  in  accordance  with  this 
Federal  action. 

Because  of  the  need  for  immediate 
i  iction  to  relieve  a  restriction,  NMFS  has 


determined  that  good  cause  exists  for 
this  action  to  be  issued  without 
affording  a  prior  opportunity  for  public 
comment  and  without  a  delayed 
effectiveness  period.  This  action  does 
not  apply  to  other  fisheries  that  may  be 
operating  in  other  areas. 

Classification 

This  action  is  authorized  by  50  CFR 
661.21  and  661.23  and  is  exempt  frx)m 
review  under  E.0. 12866. 

Authority:  16  U.S.C.  1801  etseq. 
Dated:  August  2. 1995. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  95-19524  Filed  8-3-95;  3:49  pml 
WLUNG  COOE  3510-22-F 
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50  CFR  Part  662 

[Docket  No.  950801198-5198-01;  I.D. 
072795B) 

RIN  064S-XX26 

Northern  Anchovy  Fishery;  Quotas  for 
the  1995-M  Fishing  Year 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  quotas. 

SUMMARY:  NMFS  annoimces  the 
estimated  spawning  biomass  and  final 
harvest  quotas  for  the  northern  anchovy 
fishery  in  the  exclusive  economic  zone 
south  of  Point  Reyes,  CA,  for  the  1995- 
96  fishing  season.  These  quotas  may 
only  be  adjusted  if  inaccurate  data  were 
used  or  if  errors  were  made  in  the 
calculations.  Comments  on  these  two 
points  are  invited.  The  intended  effect 
of  this  action  is  to  establish  allowable 
harvest  levels  of  Pacific  anchovy. 
DATES:  Effective  on  August  1, 1995. 
Comments  will  be  accepted  until 
September  5, 1995. 
ADDRESSES:  Submit  comments  on  the 
final  quotas  to  Ms.  Hilda  Diaz-Soltero, 
Regional  Director,  Southwest  Region, 
NMFS,  501  West  Ocean  Blvd.,  Suite 
4200,  Long  Beach,  CA  90802-4213. 
Administrative  Report  LJ-95-11  is 
available  from  this  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Morgan,  Southwest  Region, 
NMFS,  (310)  980-^036. 
SUPPLEMENTARY  INFORMATION:  hi 
consultation  with  the  California 
Department  of  Fish  and  Game  and  the 
NMFS  Southwest  Fisheries  Science 
Center,  the  Director  of  the  Southwest 
Region,  NMFS,  (Regional  Director)  has 


estimated  that  the  1995-96  spawning 
biomass  of  the  central  subpopulation  of 
northern  anchovy,  Engraulis  mordax,  is 
388,000  mt.  The  biomass  estimate  is 
derived  from  a  stock  assessment  model 
using  spawning  biomass  estimated  by 
five  indices  of  abundance. 
Documentation  of  the  spawning  biomass 
is  contained  in  Administrative  Report 
LJ-95-11,  published  by  the  Southwest 
Fisheries  Science  Center,  NMFS  (see 
ADDRESSES).  This  report  and  the 
determination  of  harvest  quotas  were 
provided  to  the  Pacific  Fishery 
Management  Council  (Council). 

According  to  the  formula  in  the 
Fishery  Management  Plan  for  the 
Northern  Anchovy  Fishery  (FMP),  the 
U.S.  optimum  yield  (OY)  is  61,600  mt 
(70  percent  of  the  biomass  above 
300,000),  which  is  allocated  to 
reduction  fisheries,  plus  4,900  mt  for 
non-reduction  fisheries.  There  is  no 
agreement  with  Mexico  on  the 
management  of  northern  anchovy;  a 
portion  of  the  biomass  (30  percent) 
above  300,000  mt  is  designated  as  the 
amount  to  account  for  this  unregulated 
harvest.  Any  portion  of  the  U.S.  OY  not 
used  by  U.S.  fishermen  is  identified  as 
total  allowable  level  of  foreign  fishing 
(TALFF)  and  available  to  foreign 
fishing. 

Estimates  for  the  amount  of  anchovy 
that  vwll  be  used  by  the  U.S.  fishing 
industry  is  based,  usually,  on  the  largest 
amount  of  reduction  and  non-reduction 
processing  in  the  previous  3  years; 
however,  the  spawning  biomass  has 
been  below  300,000  mt  for  the  last  3 
years  and  no  reduction  fishing  has  been 
permitted  by  the  FMP.  At  a  meeting  of 
the  Council's  Coastal  Pelagics  Planning 
Team  and  Advisory  Subpanel  held  in 
Long  Beach,  CA,  on  June  21, 1995, 
NMFS  requested  estimates  of  domestic 
processing  needs  from  the  fishing 
industry  so  that  a  basis  could  be 
established  for  setting  annual  quotas. 
Comments  also  were  received  at  the 
June  26-29  meeting  of  the  Council. 
From  the  information  available,  NMFS 
estimates  that  approximately  13,000  mt 
will  be  used  by  the  U.S.  reduction 
fishery  in  the  1995-96  season.  Future 
estimates  of  domestic  processing  will  be 
based  on  performance  during  the  1995- 
96  season. 

The  TALFF  depends  on  that  portion 
of  the  U.S.  OY  that  will  not  be  used  by 
U.S.  fishermen,  minus  the  amount  of 
harvest  by  Mexican  vessels  that  is  in 
excess  of  the  average  Mexican  harvest 
(calculated  according  to  the  formula  in 
the  FMP),  like  the  estimates  of  U.S. 
harvest.  The  estimates  of  Mexican 
excess  harvest  is  based,  generally,  on 
the  largest  harvest  in  the  last  3  years; 
however,  the  biomass  has  been  so  low 
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during  this  time  that  there  has  been  no 
significant  fishery  off  Mexico. 
Historically,  the  Mexican  fishery  has 
been  based  on  availability  and  not  on 
abundance.  When  the  biomass  was  of  a 
similar  level  in  1987,  Mexico  harvested 
124,475  mt.  The  biomass  dropped 
approximately  45  percent  the  next  year 
and  another  26  percent  the  following 
year,  yet  Mexico  harvested 
approximately  80.000  mt  in  each  of 
those  2  years.  Recent  harvests  are  not  a 
rehable  predictor  of  Mexican  harvest 
imder  conditions  of  sudden  increased 
abundance.  The  issue  of  uncertainty 
about  the  performance  of  the  domestic 
industry  and  the  intent  of  Mexican 
harvesters  was  discussed  by  the 
Council,  which  recommended  that  the 
portion  allocated  to  TALFF  be  held  in 
reserve.  This  action  would  have 
protected  the  domestic  industry  and 
helped  assure  that  OY  will  not  be 
exceeded;  however,  the  FMP  does  not 
allow  for  a  deviation  from  the 
designated  formula. 

The  Regional  Director  has  made  the 
following  determinations  for  the  1995- 
96  fishing  season  by  applying  the 
formulas  in  the  FMP  and  in  50  CFR  Part 
662.20. 

1.  The  total  U.S.  OY  for  northern 
anchovy  is  66.500  mt,  plus  an 
unspecified  amount  for  use  as  live  bait. 

2.  The  total  U.S.  harvest  quota  for 
reduction  purposes  is  13,000  mt. 

a.  Of  the  total  reduction  harvest  quota, 
1,300  mt  is  reserved  for  the  reduction 
fishery  in  Subarea  A  (north  of  Pt. 
Buchon).  The  FMP  requires  that  10 
percent  of  the  U.S.  reduction  quota  or 
9,072  mt.  whichever  is  less,  be  reserved 
for  the  northern  fishery.  This  is  not  a 
special  quota,  but  only  a  reduction  in 
the  amount  allocated  to  the  southern 
fishery  south  of  Pt.  Buchon  (Subarea  B). 
After  the  northern  fishery  has  harvested 
1.300  mt.  any  unused  portion  of  the 
Subarea  B  allocation  may  also  be 
harvested  north  of  Pt.  Buchon. 

b.  The  reduction  quota  for  subarea  B 
(south  of  Pt.  Buchon)  is  11,700  mt. 

3.  The  U.S.  harvest  quota  for  non- 
reduction  fishing  (i.e..  fishing  for 
anchovy  for  use  as  dead  bait  or  human 
consumption)  is  4,900  mt  (as  set  by 
§662.20). 

4.  There  is  no  U.S.  harvest  limit  for 
the  live  bait  fishery. 

5.  The  domestic  annual  processing 
capacity  (DAP)  is  13,000  mt. 

6.  The  amount  allocated  to  joint 
venture  processing  (JVP)  is  zero, 
because  there  is  no  history  of.  nor  are 
there  applications  for,  joint  ventures. 

7.  Domestic  annual  harvest  capacity 
(DAH)  is  13.000  mt.  DAH  is  the  sum  of 
DAP  and  JVP. 

8.  The  TALFF  is  48.600  mt. 


The  fishery  will  be  monitored  diuing 
the  year  and  evaluated  with  respect  to 
the  OY  and  the  estimated  needs  of  the 
fishing  industry.  Adjustments  may  be 
made  to  comply  with  the  requirements 
of  the  FMP  and  its  implementing 
regulations. 

This  action  is  authorized  by  50  CFR 
part  662  and  is  exempt  from  review 
under  E.0. 12866. 

Authority:  16  U.S.C  1801  etseq. 

Dated:  August  2. 1995. 
Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 
[FR  Doc.  95-19499  Filed  8-3-95;  3:49  pml 
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Groundfish  of  the  Gulf  of  Alaska; 
Groundflsh  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area;  Maximum 
Retainat}le  Bycatch  Amounts 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule  and  correcting 

amendments. 

SUMMARY:  NMFS  is  revising  the 
regulations  setting  forth  the  standards 
for  determining  when  a  fishing  vessel 
operator  is  engaged  in  directed  fishing 
in  the  groundfish  fisheries  of  the  Gulf  of 
Alaska  (GOA)  and  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  rule  replaces  the  existing 
species-,  gear-,  and  management-goal 
specific  standards  with  specific 
retainable  percentages  for  deriving  the 
maximum  amount  of  fish  species  or 
species  group  that  may  be  retained  as 
bycatch  in  fisheries  that  are  closed  to 
directed  fishing.  Retention  of  more  than 
this  amount  constitutes  directed  fishing. 
The  changes  made  by  this  rule  are 
expected  to  promote  compliance  with 
groundfish  regulations  and  to  facilitate 
enforcement  efforts.  This  action  is 
intended  to  further  the  objectives  of  the 
fishery  management  plans  (FMPs)  for 
the  groundfish  fisheries  of  Alaska. 
EFFECTIVE  DATE:  August  2, 1995. 
ADDRESSES:  Individual  copies  of  the 
environmental  assessment/regulatory 
impact  review  prepared  for  this  action 
may  be  obtained  from  Fisheries 
Management  Division,  Alaska  Region. 
NMFS.  P.O.  Box  21668.  Juneau,  AK 
99802,  Attn:  Lori  Gravel. 


FOR  FURTHER  INFORMATION  CONTACT:  Kaja 
Brix,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
domestic  groundfish  fisheries  in  the 
exclusive  economic  zone  (EEZ)  of  the 
GOA  and  the  BSAI  are  managed  by 
NMFS  in  accordance  with  the  Fishery 
Management  Plan  for  Grotmdfish  of  die 
Gulf  of  Alaska  and  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands.  The  FMPs  were  prepared  by  the 
North  Pacific  Fishery  Management 
Coimcil  (Council)  under  the  Magnuson . 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act).  The  FMPs  are 
implemented  by  regulations  that  appear 
at  50  CFR  parts  672, 675,  and  676. 
General  regulations  that  also  govern  the 
groundfish  fisheries  appear  at  50  CFR 
part  620. 

This  role  revises  regulations  at  50 
CFR  672.20(g)  and  675.20(h),  which 
specify  a  large  number  of  species-, 
area-,  gear-,  and  management  goal- 
specific  standards  for  the  GOA  and 
BSAI,  respectively,  for  determining 
when  a  vessel  operator  is  engaged  in 
directed  fishing  in  the  groundfish 
fisheries  of  GOA  and  BSAI.  These 
directed  fishing  standards  were 
intended  to  reduce  harvest  rates  of 
groundfish  species  when  their  total 
allowable  catch  (TAG)  Umits  are  being 
approached,  while,  at  the  same  time, 
reducing  waste  and  minimizing  the 
need  to  discard  fish  at  sea  by  allowing 
retention  of  incidental  groundfish 
bycatch,  after  closure  of  the  directed 
fishery  until  the  TAG  limit  is  achieved. 

In  spite  of  increased  specificity,  the 
directed  fishing  standards  often  failed  to 
prevent  overharvest  or  underharvest  of 
groundfish.  Furthermore,  the  standards 
have  not  resulted  in  eliminating 
undesirable  fishing  practices,  such  as 
covert  targeting  on  high  value  species 
after  fishery  closures  or  wasteful 
discarding. 

A  proposed  rule  addressing  these 
concerns  was  published  in  the  Federal 
Register  on  April  28, 1995  (60  FR 
20952).  Public  comment  was  invited 
through  May  30, 1995.  Three  letters  of 
comments  supporting  the  proposed  rule, 
with  some  modifications,  were  received 
within  the  comment  period  and  are 
summarized  and  responded  to  below  in 
the  "Response  to  Comments"  section. 

The  final  rule  implements  the 
following  modifications  to  the  directed 
fishing  standards: 

1.  Usage  of  the  term  directed  fishing 
standards  is  eliminated.  Instead, 
"directed  fishing"  is  defined  as  any 
fishing  activity  that  results  in  the 
retention  of  an  amount  of  fish  species  or 
species  subgroup  on  board  a  vessel  that 
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b  greater  than  the  maximum  retainable 
bycatch  amount  for  that  species  or 
species  group  as  calculated  under  the 
regulations  as  modified.  The  maximum 
retainable  bycatch  amount  is  the 
amount,  in  round-weight  equivalents,  of 
a  species  or  species  group  that  a  vessel 
may  retain  on  board  at  any  time  during 
a  fishing  trip.  For  purposes  of 
calculating  the  maximum  retainable 
bycatch  amount,  the  regulations  as 
modified  specify,  in  tabular  form, 
retainable  percentages  for  each  bycatch 
species/basis  species  combination. 

2.  A  single,  retainable  percentage  for 
each  bycatch  species/basis  species 
combination  is  set  forth,  regardless  of 
gear  type  or  management  area.  Thus,  the 
same  retainable  percentages  are 
established  for  trawl,  hook-and-line, 
pot,  and  other  gear  types.  Similar 
retainable  percentages  are  specified  for 
the  GOA  and  BSAI  by  separate  tables 
reflecting  differences  in  species 
groupings  in  the  two  areas. 

3.  Directed  fishing  standards  based  on 
groupings  of  fishery  categories  are 
eliminated  (except  for  rockfish). 
Retainable  percentages  are  established 
that  are  species-specific,  except  for 
rockfish.  Consistent  with  existing 
regulations  at  §§  672.20(g)(2)  and 
675.20{h)(3)(iii).  rockfish.  except 
demersal  shelf  rockfish.  continues  to  be 
aggregated  to  prevent  "topping  off"  of 
individual  rockfish  species  that  are 
closed  to  directed  fishing. 

4.  The  separate  directed  fishing 
standard  for  vessels  using  pelagic  trawl 
gear  is  eliminated. 

5.  Closures  are  eliminated  for  fisheries 
for  species  in  the  aggregate  under 

§  675.21  (c)  and  (d)  when  a  prohibited 
species  bycatch  allowance  is  reached. 

6.  Retainable  percentages  for  some 
species  are  specified  that  represent  a 
more  accurate  estimation  of  the 
observed  bycatch  rates  than  the 
previous  standards. 

Details  of  the  specific  changes  to  the 
directed  fishing  standards  are  outlined 
in  the  preamble  to  the  proposed  rule. 

Response  to  Comments 

(Jomwent  1 :  Pacific  ocean  perch 
(POP)  should  be  separated  from  the 
aggregated  rockfish  group  and  a 
retainable  percentage  of  10  percent 
should  be  established  for  POP  against 
other  deep-water  species  in  the  GOA. 

Response:  Separating  POP  from  an 
aggregation  of  other  rockfish  species 
could  reduce  the  incentive  for  retaining 
some  of  the  more  valuable  species  and 
permit  more  POP  to  be  taken;  however, 
much  of  the  discard  associated  with  the 
POP  fishery  is  due  to  a  lack  of  market 
for  this  species.  If  the  discard  of  POP  is 


market-driven,  separating  POP  would 
not  likely  reduce  discards. 

Establishing  a  different  percentage  for 
POP  than  is  established  for  the  other 
rockfish  and  making  that  percentage 
applicable  only  to  the  GOA  would  not 
conform  to  the  Council's  intent  for 
consistency  of  the  retainable 
percentages  among  species  and  between 
management  areas. 

Comment  2:  The  proposed  rule 
perpetuates  the  current  method  of 
calculating  bycatch  of  rockfish  in  the 
aggregate.  This  results  in  vessel 
operators  discarding  lower-valued 
rockfish  species  when  they  have 
bycatch  of  higher-valued  rockfish 
species.  Rockfish  need  to  be  separated 
into  target  fishery  management  groups 
to  solve  this  problem. 

Response:  NMFS  recognizes  that 
aggregating  rockfish  could  lead  to 
discarding  of  lower-valued  rockfish; 
however,  separating  the  various  rockfish 
management  groups  would  allow  an 
increase  in  the  total  amount  of  all 
rockfishes  to  be  taken  through  "topping 
off  activities  for  the  more  valuable 
species.  Of  particular  concern  is  the 
potential  for  some  rockfish  groups  to 
reach  overfishing  status  resulting  in 
other  fisheries  being  closed.  If  the 
rockfish  were  separated  into  distinct 
groups,  the  likelihood  of  reaching 
overfishing  would  increase. 

Separating  the  rockfish  groups  could 
further  reduce  rockfish  directed 
fisheries  as  greater  amounts  of  the  total 
allowable  bycatch  would  have  to  be 
reserved  to  support  bycatch  needs.  It 
could  also  result  in  more  prohibited 
species  closures  for  rockfish,  forcing 
discard  of  additional  catch. 

Comment  3:  The  proposed  rule  is 
supported,  including  the  proposed 
treatment  of  rockfish.  Retainable 
percentages  based  on  separate  rockfish 
species  would  most  likely  result  in  an 
increase  in  the  amount  of  "topping  off," 
because  fishermen  would  be  allowed  to 
target  and  retain  the  allowable 
percentage  of  each  marketable  rockfish 
species. 

Response:  NMFS  agrees. 

Upon  reviewing  the  Masons  for,  and 
the  comments  on,  this  action,  no 
substantive  changes  are  made  to  the 
final  rule  from  the  proposed  rule.  Two 
editorial  changes  are  made.  In  Table  2 
to  §  672.20,  a  spelling  error  is  corrected 
in  the  second  footnote  and  the 
management  of  demersal  shelf  rockfish 
is  clarified.  The  corrected  footnote  reads 
"Aggregated  rockfish  of  the  genera 
Sebastes  and  Sebastolobus,  except  in 
the  Southeast  Outside  District  where 
demersal  shelf  rockfish  (DSR)  is  a 
separate  category". 


The  final  rule  makes  a  minor 
correction  to  a  final  regulation  that  was 
published  in  the  Federal  Register  on 
May  17, 1993  (58  FR  28799).  That 
regulation  established  mandatory 
careful  release  procedures  for  Pacific 
halibut  taken  incidental  to  the  hook- 
and-line  gear  fisheries  for  groundfish  in 
the  BSAI  and  GOA.  These  procedures 
prohibited  the  release  of  halibut  caught 
on  groundfish  hook-and-Une  gear 
outboard  of  the  vessel's  rails  by  one  of 
three  methods,  one  of  which  included 
"cutting  the  gangion".  However,  in 
§672.7(l)(2)(i)  and  §675.7(m)(2)(i),  the 
phrase  "cutting  and  gangion"  was  used 
instead  of  the  phrase  "cutting  the 
gangion."  This  docimient  corrects  the 
phrase. 

Classification 

The  Director,  Alaska  Region,  NMFS, 
determined  that  the  regulatory 
amendment  is  necessary  for  the 
conservation  and  management  of  the 
GOA  and  BSAI  managementarea 
fisheries  and  that  it  is  consistent  with 
the  Magnuson  Act  and  other  applicable 
laws. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
nvunber  of  small  entities.  The  reasons 
were  pubUshed  in  the  notice  of 
proposed  rule  (60  FR  20952,  April  28, 
1995).  As  a  result  a  regulatory  flexibility 
analysis  was  not  prepared. 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

This  action  relieves  a  restriction  on 
the  flatfish  fishery,  the  most-active 
groundfish  fishing  during  the  next  30 
days.  Immediate  effectiveness  of  the 
rule  would  allow  the  flatfish  fishery  to 
retain  more  of  the  bycatch  of  certain 
groundfish  species  in  fisheries  that  will 
be  conducted  in  early  August.  This 
action  confers  a  benefit  to  the  flatfish 
fishery  and  reduce  the  overall 
groundfish  waste.  The  revised  retainable 
percentages  will  have  no  adverse  effect 
on  other  groundfish  fisheries  operating 
during  this  period.  Accordingly,  as  a 
rule  relieving  a  restriction,  under  U.S.C. 
553(d)(1),  this  final  rule  is  made 
effectively  immediately. 

List  of  Subjects 

50  CFR  Parts  672  and  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 
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JMI 


50  CFR  Part  676 

Alaska,  Fisheries,  Reporting  and 
recordkeeping  reqiiirements. 

Dated:  August  1.1995. 
Gary  Matlock, 

F^gram  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  672, 675.  and 
676  are  amended  as  follows: 

PART  672— GROUNDFISH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  part  672 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  672.2.  the  definition  of 
"Directed  fishing"  is  revised  to  read  as 
follows: 

§672.2    Definitions. 

•        •        *        •        • 

Directed  fishing  means  any  fishing 
activity  that  results  in  the  retention  of 
an  amount  of  a  species  or  species  group 
on  board  a  vessel  that  is  greater  than  the 
maximum  retainable  by  catch  amount  for 
that  species  or  species  group  as 
calculated  imder  §  672.20  (g)  and  |h). 

***** 

3.  hi  §  672.7,  paragraph  (l)(2)(i)  is 
revised  to  read  as  follows: 

§672.7    Prohibition. 


(D*  *  • 
(2)*  *  * 
(i)  Cutting  the  gangion; 

***** 

4.  hi  §  672.20,  the  last  sentence  of 
paragraphs  (c)(2)(i)  and  (c)(2)(ii).  and 
paragraph  (g)  are  revised,  and  new  Table 
2  is  added  at  the  end  of  this  section  to 
read  as  follows: 

§672.20    Generallimitations. 

***** 

(c)*  *  * 

(2)*   *  • 

(i)  *  *  *  If  directed  fishing  for  a 
species  or  species  group  is  prohibited, 
any  amoimt  of  that  species  or  species 
group  greater  than  the  maximum 
retainable  bycatch  amoimt,  as  calculated 
under  paragraph  (g)  of  this  section,  may 
not  be  retained  and  must  be  treated  as 
a  prohibited  species  under  paragraph  (e) 
of  this  section. 

(ii)  *  *  *  If  directed  fishing  fora 
species  or  species  group  is  prohibited, 
any  amount  of  that  species  or  species 
group  greater  than  the  maximum 
retain^le  bycatch  amount,  as  calculated 
under  paragraph  (g)  of  this  section,  may 
not  be  retained  and  must  be  treated  as 
a  prohibited  species  under  paragraph  (e) 
of  this  section. 
***** 

(g)  Maximum  retainable  bycatch 
amounts.  (1)  The  maximum  retainable 
bycatch  amount  for  a  bycatch  species  or 
species  group  is  calculated  as  a 


proportion  of  the  basis  species  retained 
on  board  the  vessel  using  the  retainable 
percentages  in  Table  2  to  this  section. 
As  used  in  this  paragraph  (g),  "bycatch 
species"  means  any  species  or  species 
group  for  which  a  maximum  retainable 
bycatch  amount  is  being  calculated.  As 
used  in  this  paragraph  (g),  "basis 
species"  means  any  species  or  species 
group  that  is  open  to  directed  fishing 
that  the  vessel  is  authorized  to  harvest. 

(2)  If  a  fishery  is  closed  to  directed 
fishing,  a  vessel  may  not  retain  a 
bycatch  species  in  an  amount  that 
exceeds  that  maximimi  retainable 
bycatch  amount,  as  calculated  under 
this  paragraph  (g),  at  any  time  during  a 
fishing  trip. 

(3)  To  calculate  the  maximum 
retainable  bycatch  amoimt  for  a  specific 
bycatch  species,  an  individual 
retainable  bycatch  amount  must  be 
calculated  with,  respect  to  each  basis 
species  that  is  retained  on  board  that 
vessel.  To  obtain  these  individual 
retainable  bycatch  amounts,  the 
appropriate  retainable  percentage  for  the 
bycatch  species/basis  species 
combination,  set  forth  in  Table  2  to  this 
section,  is  multiplied  by  the  amount  of 
that  basis  species,  in  round-weight 
equivalents.  The  maximum  retainable 
bycatch  amount  for  that  specific  bycatch 
species  consists  of  the  sum  of  the 
individual  retainable  bycatch  amounts. 


Table  2  to  §672.20— Gulf  of  Alaska  Retainable  Percentages 


Bycatch  species^ 

Basic  species^ 

Ponock 

PacifKcod 

Deep 
flatfish 

Rex  sole 

Flathead 
sole 

Shalkm 
flatfish 

Pollock 

3na 
20 

20 

3na 

20 
20 

20 
20 

20 
20 

20 

Pacific  cod  „ _ _ — .. 

20 

Deep-'*ater  flatfish 

20 

20 

3na 

20 

20 

20 

Rex  sole 

20 

20 

20 

3na 

20 

20 

Flathead  sole 

20 

20 

20 

20 

3na 

20 

Shallow-water  flatfish 

20 

20 

20 

20 

20 

3na 

Arrowtooth  „ 

0 

0 

0 

0 

0 

0 

Sablefish ~ -. 

20 

20 

20 

20 

20 

20 

Pacific  Ocean  Perch 

20 

20 

20 

20 

20 

20 

Shortral<er/roiKiheve  

20 

20 

20 

20 

20 

20 

Other  rockfish  _ 

20 

20 

20 

20 

20 

20 

Norttiem  rockfish  „. 

20 

20 

20 

20 

20 

20 

Pelagic  rockfish  

20 

20 

20 

20 

20 

20 

DSR-Southeast  Outskle  — 

20 

20 

20 

20 

20 

20 

Thomvhead 

20 

20 

20 

20 

20 

20 

Atka  mackerel ; 

20 

20 

20 

20 

20 

20 

Other  soecies    

20 

20 

20 

20 

20 

20 

Aoareoated  anKHjnt  norvoroundfish  soecies  

20 

20 

20 

20 

20 

20 
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Table  2  to  §672.20— Gulf  of  Alaska  Retainable  Percentages 


Basis  species^ 


Pollock  

Pacific  cod  

Deep-water  flatfish _ „ 

Rex  sole „ '. 

Flattiead  sole 

Shalow-water  flatfish 

Arrowtooth  ... 

SatJiefish „" 

Pacific  Ocean  Perch 

Shortraker/rougheye 

Other  rockfish  .: 

Northern  rockfish  

Pelagic  rockfish 

DSR-Southeast  Outside  

Thomyhead „ 

Atka  mackerel 

Other  species  

Aggregated  arrwunt  non-groundfish  species 


Bycatch  species^ 


Arrowtooth 


35 
35 
35 
35 
35 
35 
3NA 
35 
35 
35 
35 
35 
35 
35 
35 
35 
35 
35 


Sat)lefish 


1 
1 

15 

15 

15 

1 

0 

3NA 

15 

15 

15 

15 

15 

15 

15 

1 

1 

1 


Aggregated 
rockfish  2 


5 

5 

15 

15 

15 

5 

0 

15 

15 

15 

15 

15 

15 

15 

15 

5 

5 

5 


DSR  south- 
east outside 


10 

10 

1 

1 

1 

10 

0 

1 

1 

1 

-1 

1 

1 

3NA 

1 

10 

10 

10 


Atka 
mackerel 


20 
20 
20 
20 
20 
20 
0 
20 
20 
20 
20 
20 
20 
20 
20 
3NA 
20 
20 


Other 
species 


20 
20 
20 
20 
20 
20 
0 
20 
20 
20 
20 
20 
20 
20 
20 
20 
3NA 
20 


'  For  definition  of  species  see  Table  1  of  the  Gulf  of  Alaska  groundfish  speciftcatk)ns 
WiS^^i^!^^te%A^^^  °'  ^  ^®"®'^  Sebastes  and  Sebastototxjs  except  in  the  Southeast  Outside  Distnct  where  demersal  shelf 
3  NA  •  not  applk;at>le. 


PART  675— GROUNDFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

5.  The  authority  citation  for  part  675 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

6.  hi  §  675.2,  the  definition  of 

'  Directed  fishing"  is  revised  to  read  as 
Allows: 

§675.2    Definitions. 

1^        *        *        *        * 

1 1  Directed  fishing  means  any  fishing 
activity  that  results  in  the  retention  of 
an  amount  of  a  species  or  species  group 
on  board  a  vessel  that  is  greater  than  the 
maximum  retainable  bycatch  amount  for 
that  species  or  species  group  as 
calculated  under  §675.20  (h)  and  (i). 
*        *        *        * 

,  7.  hi  §675.7,  paragraph  (m)(2)(i)  is 
revised  to  read  as  follows: 

§675.7    Prohil)ition. 


*    *    * 
*    *    * 


(m) 

(2) 

(i)  Cutting  the  gangion; 


8.  In  §  675.20,  the  last  sentence  of 
paragraph  (a)(8)  and  paragraph  (h)  are 
revised,  and  new  Table  1  is  added  at  the 
end  of  the  section  to  read  as  follows: 

§675.20    Generallimitations. 

(a)  *  •  * 

(8)  *  *  *  If  directed  fishing  for  a 
species  or  species  group  is  prohibited, 
any  amount  of  that  species  or  species 
group  greater  than  the  maximum 
retainable  bycatch  amount,  as  calculated 
under  paragraph  (h)  of  this  section,  may 
not  be  retained  and  must  be  treated  as 
a  prohibited  species  under  paragraph  (c). 
of  this  section. 
***** 

(h)  Maximum  retainable  bycatch 
amounts.  (1)  The  maximum  retainable 
bycatch  amount  for  a  bycatch  species  or 
species  group  is  calculated  as  a 
proportion  of  the  basis  species  retained 
on  board  the  vessel  using  the  retainable 
percentages  in  Table  1  to  this  section. 
As  used  in  this  paragraph  (h),  "bycatch 
species"  means  any  species  or  species 
group  for  which  a  maximum  retainable 
bycatch  amount  is  being  calculated.  As 
used  in  this  paragraph  (h),  "basis 
species"  means  any  species  or  species 


group  that  is  open  to  directed  fishing 
that  the  vessel  is  authorized  to  harvest 

(2)  If  a  fishery  is  closed  to  directed 
fishing,  a  vessel  may  not  retain  a 
bycatch  species  in  an  amount  that 
exceeds  that  maximum  retainable 
bycatch  amount,  as  calculated  under 
this  paragraph  (h),  at  any  time  during  a 
fishing  trip. 

(3)  To  calculate  the  maximum 
retainable  bycatch  amount  for  a  specific 
bycatch  species,  an  individual 
retainable  bycatch  amount  must  be 
calculated  with  respect  to  each  basis 
species  that  is  retained  on  board  the 
vessel.  To  obtain  these  individual 
amounts,  the  appropriate  retainable 
percentage  for  the  bycatch  species/basis 
species  combination,  set  forth  in  Table 

1  to  this  section,  is  multiplied  by  the 
amount  of  that  basis  species,  in  round- 
weight  equivalents.  The  maximum 
retainable  bycatch  amount  for  that 
specific  bycatch  species  consists  of  the 
sum  of  the  individual  retainable  bycatch 
amounts. 
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Table  l  to  §670.20— Bering  Sea  and  Aleutian  Islands  Management  Area  Retainable  Percentages 


Basis  species  ^ 


Pollock - 

Pacific  cod  

Atka  mackerel 

Arrowtooth  » 

Yeltowfin  sole - —• 

Other  flatfish  

Rocksole  i ~ 

Flathead  sole 

Greenland  turt)0t 

Sabelfish _.... 

Ottier  rockfish  

Other  red  rockfish— 68  .... 

Pacific  Ocean  Perch 

Sharpchtn/  Northern — Al  

Shortraker/  Rougheye— Al  

Squkl 

Ottier  species  

Aggregated  amount  nongrouixlfish  species 


Bycatch  species^ 

Polkx* 

P.  cod 

Atka  mack 

Arrowtooth 

Yellowfin 
sole 

Other 
flatfish 

3NA 

20 

20 

35 

20 

20 

20 

3NA 

20 

35 

20 

20 

20 

20 

3NA 

35 

20 

20 

0 

0 

0 

3NA 

0 

0 

20 

20 

20 

35 

3NA 

35 

20 

20 

20 

35 

35 

3NA 

20 

20 

20 

35 

35 

35 

20 

20 

20 

35 

35 

35 

20 

20 

20 

35 

20 

20 

20 

20 

20 

35 

20 

20 

20 

20 

20 

35 

20 

20 

20 

20 

20 

35 

20 

20 

20 

20 

20 

35 

20 

20 

20 

20 

20 

35 

20 

20 

20 

20 

20 

35 

20 

20 

20 

20 

20 

35 

20 

20 

20 

20 

20 

35 

20 

20 

20 

20 

20 

35 

20 

20 

^  For  definitk>n  of  species  see  Table  1  of  ttie  Bering  Sea  and  Aleutian  Islands  grourxffish  specifications. 

2  Aggregated  rockfish  of  ttie  general  Set>astes  and  Sebastokibus. 

3NA«notapplKabto. 


Table  i  to  §675.20— Bering  Sea  and  Aleutian  Islands  Management  Area  Retainable  Percentages 


Basis  species^ 


Po«ock -...„ - 

Pacific  cod 

Atka  mackerel 

/\rr wWriuvu  I  ■•■*•■■■■■•••••••••••■••■■■■*••••••••••••••■•■■■■■•«>< 

Yellowfin  sole  

Other  flatfish 

Rocksole 

Flattiead  sole ...... — 

Greenland  turtxM  

Sablefish __ 

Other  rockfish „ 

Other  red  rockfish— BS „ 

Pacific  Ocean  Perch 

Sharpchin/f^rthem — Al  

Shortraker/Rougheye — ^Al  . ..... 

Other  species _ — 

Aggregated  amount  non-groundfish  species 


Bycatch  species  ^ 


Rocksole 


20 
20 
20 
0 
35 
35 
3NA 
35 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 


Flathead 
sole 


20 
20 
20 
0 
35 
35 
35 
3NA 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 


GridturtxM 


1 

1 

1 

0 

1 

1 

1 

35 

3NA 

35 

35 

35 

35 

35 

35 

1 

1 

1 


Sablefish 


1 

1 

1 

0 

1 

1 

1 

15 

15 

3NA 

15 

15 

15 

15 

15 

1 

1 

1 


^  For  definition  of  species  see  Table  1  of  the  Bering  Sea  and  Aleutian  Islands  groundfish  specificatk>ns. 
^Aggregated  rockfish  of  the  genera  Sebastes  and  Sebastolobus. 
3NA«not  applicat}le. 

Table  l  to  §675.20.— Bering  Sea  and  Aleutian  Islands  Management  Area  Retainable  Percentages 


• 

Basis  species  ^ 

Aggregated 
raJkfishz 

Squkl 

Other 
species 

Polkjck ..„ 

5 

20 

20 

Pacific  cod ; 

5 

20 

20 

Atka  mackerel                                           

5 
0 
5 
5 

20 

0 

20 

20 

20 

Arrowtootti                                         ..••.•••• 

0 

YeHowfin  sole                       

20 

Other  flatfish „ — 

20 

Rocksole ~ ~ 

5 

20 

20 

Flathead  sole :. — 

15 

20 

20 

Greenland  turtx)t ~ 

15 

20 

20 

Sablefish 

15 

20 

20 

Other  rockfish _ „ ;. ~ 

15 

20 

20 

Other  red  rockfish-BS 

15 

20 

20 
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Table  1  to  §675.20.— Bering  Sea  and  Aleutian  Islands  Management  Area  Retainable  Percentages— Continued 


Pacific  Ocean  Perch  

Sharpchin/Northen>-^l  

Shortraker/Rougheye— Al  

Squkl 

Other  species 

Aggregated  amount  non-groundfish  species 


Aggi 


ited 

2 


15 

15 

15 

5 

5 

5 


'  For  definition  of  species  see  Table  1  of  the  Benng  Sea  and  Aleutian  Islands  grourxifish  specificatkxw 

^Aggregated  rockfish  ofthe  genera  Sebastes  and  Sebastotobus 

.^NA-notapplKable. 


Squid 


20 
20 
20 
3NA 
20 
20 


Other 
species 


20 
20 
20 
20 

3NA 
20 


l9.  In  §675.21.  paragraphs  (c)(l)(i) 
through  (c)(l)(iii),  (c)(2)  introductory 
text,  and  paragraph  (d)  are  revised  to 
read  as  follows: 


S  675.21    Prohibited  species  catch  (PSC) 
limitations. 

4       *       •       •       * 

(c)  *  •  * 

(D*  *  * 

(i)  Zone  1  red  king  crab  or  C.  bairdi 
Tanner  crab  bycatch  allowance.  If, 
during  the  fishing  year,  the  Regional 
Director  determines  that  U.S.  fishing 
vessels  participating  in  any  of  the 
fishery  categories  listed  in  paragraphs 
(b)(l)(iii)  (B)  through  (F)  of  this  section 
will  catch  the  Zone  1  bycatch 
allowance,  or  seasonal  apportionment 
thereof,  of  red  king  crab  or  C.  bairdi 
Tanner  crab  specified  for  that  fishery 
category  imder  paragraph  (b)  of  this 
section,  NMFS  will  pubHsh  in  the 
Federal  Register  the  closure  of  Zone  1 
to  directed  fishing  for  each  species  and/ 
or  species  group  in  that  fishery  category 
for  die  remainder  of  the  year  or  for  die 
remainder  of  the  season,  except  that 
when  a  bycatch  allowance,  or  seasonal 
.apportionment  thereof,  specified  for  the 
pollock/ Atka  mackerel/"other  species" 
fishery  category  is  reached,  only 
directed  fishing  for  pollock  is  closed  to 
tnwl  vessels  using  nonpelagic  trawl 
gear. 

(ii)  Zone  2  red  king  crab  or  C.  bairdi 
Tanner  crab  bycatch  allowance.  If, 
during  the  fishing  year,  the  Regional 
Director  determines  that  U.S.  fishing 
vessels  participating  in  any  of  the 
fishery  categories  listed  in  paragraphs 
(b)(l)(iii)  (B)  dirough  (F)  of  diis  section 
will  catch  the  Zone  2  bycatch 
allowance,  or  seasonal  apportionment 
thereof,  of  red  king  crab  or  C.  bairdi 
Tanner  crab  specified  for  that  fishery 
category  under  paragraph  (b)  of  this 
section,  NMFS  will  publish  in  the 
Federal  Register  the  closure  of  Zone  2 
to  directed  fishing  for  each  species  and/ 
or  species  group  in  that  fishery  category 
for  die  remainder  of  the  year  or  for  the 
remainder  of  the  season,  except  that 
when  a  bycatch  allowance,  or  seasonal 


apportioiunent  thereof,  specified  for  the 
pollock/ Atka  mackerel/"other  species" 
fishery  category  is  reached,  only 
directed  fishing  for  pollock  is  closed  to 
trawl  vessels  using  nonpelagic  trawl 
gear. 

(iii)  Halibut  bycatch  allowance.  If, 
during  the  fishing  year,  the  Regional 
Director  determines  that  U.S.  fishing 
vessels  participating  in  any  of  the  trawl 
fishery  categories  listed  in  paragraphs 
(b)(l)(iii)  (B)  dutjugh  (F)  of  diis  section 
in  the  Bering  Sea  and  Aleutian  Islands 
management  area  will  catch  the  halibut 
bycatch  allowance,  or  seasonal 
apportionment  thereof,  specified  for  that 
fishery  category  under  paragraph  (b)  of 
this  section,  NMFS  will  publish  in  the 
Federal  Register  the  closure  of  the 
entire  Bering  Sea  and  Aleutian  Islands 
management  area  to  directed  fishing  for 
each  species  and/or  species  group  in 
■that  fishery  category  for  the  remainder 
of  the  year  or  for  the  remainder  of  the 
season,  except  that  when  a  bycatch 
allowance,  or  seasonal  apportionment 
thereof,  specified  for  the  pollock/ Atka 
mackerel/"other  species"  fishery 
category  is  reached,  only  directed 
fishing  for  pollock  is  closed  to  trawl 
vessels  using  nonpelagic  trawl  gear. 

(2)  Attainment  of  a  trawl  bycatch 
allowance  for  Pacific  herring.  If,  during 
the  fishing  year,  the  Regional  Director 
determines  that  U.S.  fishing  vessels 
participating  in  any  of  the  fishery 
categories  listed  in  paragraphs  (b)(l)(iii) 
(A)  through  (F)  of  this  section  in  the 
Bering  Sea  and  Aleutian  Islands 
management  area  will  catch  the  herring 
bycatch  allowance,  or  seasonal 
apportionment  thereof,  specified  for  that 
fishery  category  under  paragraph  (b)  of 
this  section,  NMFS  will  publish  in  the 
Federal  Register  the  closure  of  the 
Herring  Savings  Area  to  directed  fishing 
for  each  species  and/or  species  group  in 
that  fishery  category,  except  that: 
***** 

(d)  Attainment  of  a  Pacific  halibut 
nontrawl  fishery  bycatch  allowance.  If, 
during  the  fishing  year,  the  Regional 
Director  determines  that  U.S.  fishing 


vessels  participating  in  any  of  the 
nontrawl  fishery  categories  listed  in 
paragraphs  (b)(2)(ii)  (A)  through  (C)  of 
this  section  will  catch  the  Pacific 
halibut  bycatch  allowance,  or  seasonal 
apportionment  thereof,  specified  for  that 
fishery  category  imder  paragraph  (b)  of 
this  section,  NMFS  will  publish  in  the 
Federal  Register  the  closure  of  the 
entire  Bering  Sea  and  Aleutian  Islands 
management  area  to  directed  fishing 
with  the  relevant  gear  type  for  each 
species  and/or  species  group  in  that 
fishery  category. 

10.  hi  §675.22,  paragraph  (g) 
introductory  text  is  revised  to  read  as 
follows: 

§  675.22    Time  and  area  closures. 

*        *        •        »        • 

(g)  Catcher  vessel  operational  area 
(applicable  through  December  31. 1995). 
Processor  vessels  in  the  "offshore 
component,"  defined  at  §  675.2,  may  not 
catch  pollock  in  excess  of  the  maximum 
retainable  bycatch  amount  for  pollock 
during  the  second  seasonal  allowance  of 
pollock,  defined  at  §675.20{a)(2)(ii),  in 
the  Bering  Sea  subarea  south  of  56''00' 
N.  lat.,  and  between  163''00'  and  168°00' 
W.  long. 


PART  676— UMITED  ACCESS 
MANAGEMENT  OF  FEDERAL 
FISHERIES  IN  AND  OFF  OF  ALASKA 

11.  The  authority  citation  for  part  676 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.  and  1801 
etseq. 

12.  hi  §676.23,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  676.23    IFQ  fishing  season. 

***** 

(b)  Directed  fishing  for  sablefish  using 
fixed  gear  in  any  IFQ  regulatory  area 
may  be  conducted  in  any  fishing  year 
during  the  period  specified  by  the 
Regional  Director  through  notification 
published  in  the  Federal  Register.  The 
Regional  Director  will  take  into  account 
the  opening  date  of  the  Pacific  halibut 
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season  when  determining  the  0[)ening 
date  for  sablefish  for  the  purposes  of 
reducing  bycatch  and  regulatory 
discards  between  the  two  fisheries. 
Catches  of  sablefish  by  fixed  gear  during 
other  periods  may  be  retained  up  to  and 
including  the  maximum  retainable 
bycatch  amount  specified  at  §§  672.20(g) 
and  675.20(h)  of  this  chapter  if  an 
individual  is  aboard  when  the  catch  is 
made  who  has  a  valid  IFQ  card  and 
unused  IFQ  in  the  account  on  which  the 
card  was  issued.  Catches  of  sablefish  in 
excess-of  the  maximiun  retainable 
bycatch  amounts  and  catches  made 
without  IFQ  must  be  treated  in  the  same 
manner  as  prohibited  species. 

[FR  Doc.  95-19439  Filed  8-2-95;  3:59  pmJ 
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this  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pdblic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rutes. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Consumer  Service 

7  CFR  Part  273 

[Amendment  No.  369] 

RIN:  0584^008 

Food  Stamp  Program:  Failure  to 
Comply  With  Federal,  State,  or  Local 
Welfare  Assistance  Program 
Requirements 

AQENCY:  Food  and  Consumer  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  to 
amend  Food  Stamp  Program  regulations 
to  prohibit  an  increase  in  food  stamp 
benefits  when  a  household's  Federal, 
State  or  local  welfare  assistance 
payment  decreases  as  a  result  of  a 
penalty  for  failure  to  comply  with  a 
Federal,  State  or  local  welfare  program 
requirement.  The  revision  is  necessary 
to  more  fully  implement  congressional 
intent  that  the  Food  Stamp  Program 
should  reinforce,  not  mitigate,  another 
program's  penalties. 

DATES:  Comments  must  be  received  on 
or  before  September  22, 1995,  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  should  be 
submitted  to  Margaret  TTiiel,  Acting 
Supervisor,  Eligibility  and  Certification 
Regulation  Section,  Certification  Policy 
Branch,  Program  Envelopment  Division, 
Food  Stamp  Program,  Food  and 
Consumer  Service,  USDA,  3101  Park 
Center  Drive,  Alexandria,  Virginia, 
22302.  Comments  may  also  be  datafaxed 
to  the  attention  of  Mrs.  Thiel  at  (703) 
305-2454.  All  written  comments  will  be 
open  to  public  inspection  at  the  offices 
of  the  Food  and  Consiuner  Service 
during  regular  business  hoiu«  (8:30  a.m. 
to  5:00  p.m.,  Monday  through  Friday)  at 
3101  Park  Center  Drive,  Alexandria, 
Virginia,  room  720. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  proposed 
rulemaking  should  be  addressed  to  Mrs. 


Thiel  at  the  above  address  or  by 
telephone  at  (703)  305-2496. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  significant  for 
purposes  of  Executive  Order  12866,  and 
therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Budget. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  state  or  local  laws,  regulations  or 
policies  that  conflict  with  its  provisions 
or  that  would  otherwise  impede  its  full 
implementation.  This  rule  is  not 
intended  to  have  retroactive  effect 
unless  so  specified  in  the  "Effective 
Date"  section  of  this  preamble.  Prior  to 
any  judicial  challenge  to  the  provisions 
of  this  rule  or  the  application  of  its 
provisions,  all  applicable  administrative 
procedvues  must  be  exhausted.  In  the 
Food  Stamp  Program  the  administrative 
procedures  are  as  follows:  (1)  For 
program  benefit  recipients — State 
administrative  procedures  issued 
pursuant  to  7  U.S.C.  2020(e)(10)  and  7 
CFR  273.15;  (2)  for  State  agencies- 
administrative  procedures  issued 
pursuant  to  7  U.S.C.  2023  set  out  at  7 
CFR  276.7  (for  rules  related  to  non- 
Quality  Control  liabilities)  or  Part  283 
(for  rules  related  to  Quality  Control 
liabilities);  (3)  for  program  retailers  and 
wholesalers — administrative  procediures 
issued  pursuant  to  7  U.S.C.  2023  set  out 
at  7  CFR  278.8. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  Notice(s)  to  7  CFR  3105,  subpart 
V  (48  FR  29115,  June  24, 1983;  or  48  FR 
54317,  December  1, 1983,  as 
appropriate),  this  Program  is  excluded 
fi-om  the  scope  of  Executive  Order 
12372  which  requires  intergovernmental 
consultation  witli  State  and  local 
officials. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  also  been 
reviewed  with  respect  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L.  96-354, 


94  Stat.  1164,  September  19, 1980). 
William  E.  Ludwig,  Administrator  of  the 
Food  and  Consumer  Service  (PCS),  has 
certified  that  this  proposal  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  changes  would  affect  food  stamp   " 
applicants  and  recipients  who 
intentionally  fail  to  comply  with  other 
Federal,  State  or  local  welfare  assistance 
program  requirements.  The  proposal 
would  also  affect  State  and  local  welfare 
agencies  which  administer  the  Food 
Stamp  Program.  State  welfare  agencies 
are  reimbursed  at  a  50/50  matching  rate 
for  Food  Stamp  Program  administrative 
costs. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  approval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3507). 

Background 

The  Food  Stamp  Act  Amendments  of 
1982  (Pub.  L.  97-2253,  Subtitle  E.  Sec. 
164,  Sept.  8,  1982)  amended  the  Food 
Stamp  Act  of  1977,  as  amended,  (Act)  to 
add  a  new  provision  (Section  8(d)) 
which  prohibits  increases  in  food  stamp 
benefits  which  are  due  to  decreases  in 
household  income  resulting  bx>m  a 
penalty  levied  by  a  Federal,  State,  or 
local  welfare  assistance  program  for 
intentional  failure  to  comply  with  the 
other  program's  requirements.  7  U.S.C. 
2017(d).  As  currently  written  in  the 
Food  Stamp  Program  regulations  at  7 
CFR  273.11(k),  the  prohibition  only 
applies  to  penahy  situations  in  which 
overissued  benefits  resulting  from  such 
intentional  noncompliance  are  being 
recouped  from  the  household's  public 
assistance  benefits  which  would 
otherwise  result  in  a  reduction  in 
countable  income  for  Food  Stamp 
Program  purposes. 

Tne  Department  is  proposing  to 
expand  the  ciurent  regulations  to 
include  all  situations  in  which  a 
decrease  in  pubfic  assistance  income 
occurs  as  a  result  of  a  penalty  being 
imposed  for  intentional  failure  to 
comply  with  a  Federal,  State,  or  local 
welfare  program  requirement.  This 
proposal  stems  from  several  incidents  in 
recent  years  when  States,  working  with 
the  Department  in  developing  welfare 
reform  proposals,  have  asked  that  we 
not  allow  food  stamp  benefits  to  rise 


List  of  Subjects  in  7  CFR  Part  273 

Administrative  practice  and 
procedures,  Aliens,  Claims,  Food 
stamps.  Grant  programs — social 
programs,  Penalties,  Reporting  and 
recordkeeping  requirements.  Social 
security,  Students. 

Accordingly,  7  CFR  part  273  is 
proposed  to  be  amended  as  follows: 

PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

1.  The  authority  citation  of  part  273 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2011-2032. 

2.  In  §  273.11,  paragraph  (k)  is  revised 
to  read  as  follows: 

§  273.1 1    Action  on  households  with 
special  circumstances. 
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when  work  sanctions  are  imposed  on 
recipients  of  other  benefits  for  failure  to 
comply  with  work  requirements.  Also, 
any  other  sanctions  for  an  intentional 
failure  to  comply  with  welfare  program 
requirements  could  not  be  used  to  allow 
food  stamp  benefits  to  rise. 

When  a  recipient  of  the  Aid  to 
Families  with  Dependent  Children 
(AFDC)  Program,  for  example,  fails  to 
comply  with  a  Jobs  Opportunity  and 
Basic  Skills  (JOBS)  program 
requirement,  the  assistance  unit  is 
sanctioned  by  excluding  the 
individual's  needs  in  determining  the 
unit's  need  for  AFDC  benefits  and  the 
amoimt  of  the  payment.  Unless  the 
JOBS  requirement  is  "comparable"  to  a 
Food  Stamp  Employment  and  Training 
(E&T)  requirement,  the  household's  food 
stamp  allotment  will  increase  as  a  result 
of  the  decrease  in  income  it  sustains 
because  of  the  JOBS  sanction.  Raising 
the  food  stamp  benefit  level  lessens  the 
impact  of  the  penalty  imposed  by 
AFDC.  If  a  comparable  E&T  requirement 
exists,  failure  to  comply  with  JOBS  is 
treated  the  same  as  if  the  individual 
failed  to  comply  with  an  E&T 
requirement,  and  the  individual  (or 
household)  is  ineligible  for  food  stamp 
benefits  for  60  days. 

Because  the  Department  does  not 
have  the  authority  to  waive  the  current 
restrictive  provision  at  7  CFR  273.11(k), 
the  Department  has  had  to  deny  State 
requests  to  hold  food  stamp  benefits 
constant  when  sanctioning  a  person  for 
noncompliance  with  another  program's 
requirements.  The  Department  believes 
the  current  policy  should  be  broadened 
to  more  fully  refiect  Congressional 
intent  which  indicates  that  the  Food 
Stamp  Program  should  reinforce,  not 
mitigate,  another  program's  penalties 
(Sen.  Rpt.  No.  97-504,  July  26. 1982,  p. 
44). 

Accordingly,  the  Department 
proposes  to  amend  7  CFR  273.11(k)  to 
provide  that  when  a  recipient's  benefit 
under  a  Federal,  State,  or  local  means- 
tested  welfare  assistance  program  (such 
as  but  not  Hmited  to  Supplemental 
Security  Income,  Aid  to  Families  with 
Dependent  Children,  General 
Assistance)  is  decreased  due  to  a 
penalty  for  intentional  noncompliance 
with  a  requirement  imder  such  program, 
food  stamp  allotments  will  not  increase 
as  a  result.  This  proposal  more  fully 
reflects  the  Food  Stamp  Amendments  of 
1982.  A  penaltyfor  purposes  of  this 
provision  is  the  amount  by  which  a 
welfare  assistance  payment  has  been 
decreased.  The  Department  intends  that 
the  term  decrease  for  the  purposes  of 
this  rule  means  a  reduction,  suspension 
or  termination.  The  language  of  the 
Food  Stamp  Act  specifically  addresses  a 


penalty  which  results  in  a  decrease  in 
income  (termination  or  reduction  of 
benefits)  as  a  result  of  a  penalty. 

It  is  important  to  note  that  some  State 
welfare  reform  projects  have  policies 
that  cause  the  benefits  of  other  programs 
to  be  held'constant  even  though  changes 
in  household  circiunstances  occur  that 
would  otherwise  cause  a  rise  in  benefits. 
The  Department  is  clarifying  in  this 
proposed  rulemaking  that  situations 
which  result  in  a  freeze  on  the  other 
program's  current  benefit  level  do  not 
constitute  a  penalty  subject  to  the 
provisions  of  this  proposal.  Also, 
changes  in  household  circumstances 
which  are  not  related  to  the  penalty  and 
result  in  an  increase  in  food  stamp 
benefits  shall  likewise  not  be  affected  by 
the  provisions  of  this  paragraph.  For 
example,  a  household  may  be  receiving 
a  reduced  level  of  general  assistance 
benefits  for  a  6-month  period  as  the 
result  of  a  penalty  imposed  because  one 
of  its  members  refused  to  comply  with 
a  work  requirement  of  that  program.  The 
household's  food  stamp  benefits  would 
not  go  up  as  a  result  of  the  decreased 
benefits.  However,  if  during  the  6- 
month  period  another  member  of  the 
household  suffered  a  reduction  in 
nonassistance  income,  the  food  stamp 
benefits  could  go  up  even  though  the 
penalty  was  still  in  effect.  This  is 
because  the  factors  resulting  in  the 
increase  in  food  stamp  benefits  were 
unrelated  to  the  penalty. 

This  proposal  does  not  imply  that 
Food  Stamp  Program  administrators 
take  a  role  in  determining  whether  an 
individual's  failure  to  comply  with 
another  programs'  requirements  was 
intentional  or  not.  That  determination  is 
left  to  those  responsible  for 
administering  those  other  programs. 
Under  this  proposal.  Food  Stamp 
Program  administrators  would  only 
determine  if  a  decrease  in  public 
assistance  benefits  is  the  result  of  a 
penalty  being  levied  for  intentional 
noncompliance.  If  so.  Food  Stamp 
Program  eligibility  workers  would 
calculate  food  stamp  benefits  in  such 
situations  by  using  the  assistance 
payment  which  would  have  been  issued 
by  the  other  assistance  program  if  no 
penalty  had  been  imposed  for  the 
violation. 

Implementation 

The  provisions  of  this  rulemaking  are 
proposed  to  be  effective  and  to  be 
implemented  by  State  welfare  agencies 
on  the  first  day  of  the  month  following 
120  days  from  the  publication  date  of 
the  final  rule. 


(k)  Failure  to  comply  with  another 
assistance  program's  requirements.  The 
State  agency  shall  ensure  that  there  is 
no  increase  in  food  stamp  benefits  to  a 
household  as  the  result  of  a  penalty 
imposed  for  intentional  failure  to 
comply  with  a  Federal,  State,  or  local 
means-tested  welfare  program  which 
distributes  publicly  funded  benefits. 
When  a  recipient's  current  benefit  level 
under  a  Federal,  State,  or  local  means- 
tested  welfare  assistance  program  (such 
as  but  not  limited  to  SSI.  AFDC,  GA)  is 
decreased  (by  reduction,  suspension  or 
termination)  due  to  a  penalty  for 
intentional  noncompliance  with  a 
requirement  under  such  program,  the 
State  agency  shall  identify  that  portion 
of  the  decrease  which  is  the  penalty. 
The  penalty  for  purposes  of  this 
provision  shall  be  that  portion  of  the 
decrease  attributed  to  the  repayment  of 
benefits  overissued  as  a  result  of  the 
household's  intentional  noncompliance 
or  the  amount  by  which  the  other 
program's  benefits  have  been  otherwise 
decreased  as  the  result  of  the  intentional 
noncompliance.  The  State  agency  shall 
calculate  the  food  stamp  benefits  using 
the  benefit  amoimt  which  would  be 
issued  by  that  program  if  no  penalty  had 
been  applied  against  the  benefit  amoimt. 
A  situation  which  results  in  the  benefits 
of  the  other  program  being  frozen  at  the 
current  level  shall  not  constitute  a 
penalty  subject  to  the  provisions  of  this 
paragraph.  Changes  in  household 
circumstances  which  are  not  related  to 
the  penalty  and  result  in  an  increase  in 
food  stamp  benefits  shall  likewise  not 
be  affected  by  the  provisions  of  this 
paragraph. 
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Dated:  August  2, 1995. 
Ellen  Haas, 

Under  Secretary  for  Food,  Nutrition,  and 
Consumer  Services. 

[PR  Doc.  95-19525  Filed  8-7-95;  8:45  ami 
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Agricultural  Marketing  Service 

7  CFR  Part  1280 
[No.  LS-85-008] 

Sheep  Promotion.  Research,  and 
Information  Program:  Procedures  for 
the  Conduct  of  Referendum 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Sheep  Promotion, 
Research,  and  Information  Act  of  1994 
(Act)  authorizes  a  program  of 
promotion,  research,  and  information  to 
be  developed  through  the  promulgation 
of  the  Sheep  and  Wool  Promotion, 
Research,  Education,  and  Information 
Order  (Order).  The  Act  requires  that 
after  the  issuance  of  the  final  Order,  the 
Secretary  shall  conduct  an  initial 
referendum  among  sheep  producers, 
sheep  feeders,  and  importers  of  sheep 
and  sheep  products  to  determine 
whether  the  Order  will  go  into  effect. 
For  the  program  to  become  operational, 
the  final  Order  must  be  approved  by 
sheep  producers,  sheep  feeders,  and 
importers  of  sheep  and  sheep  products 
voting  in  the  initial  referendum. 
Importers  who  only  import  raw  wool  are 
not  eligible  to  participate  in  the 
referendum.  This  proposed  rule  sets 
forth  the  procedures  for  conducting  the 
initial  referendum  to  determine  if 
producers,  feeders,  and  importers 
approve  the  final  Order.  These  rules 
would  also  apply  to  any  additional 
referendum  conducted  pursuant  to  the 
Act. 

DATES:  Written  comments  must  be 
received  by  September  7, 1995. 
ADDRESSES:  Send  two  copies  of 
comments  to  Ralph  L.  Tapp,  Chief; 
Marketing  Programs  Branch;  Livestock 
and  Seed  Division;  Agricultural 
Marketing  Service  (AMS),  USDA,  Room 
2606-S;  P.O.  Box  96456;  Washington, 
D.C.  20090-6456.  Comments  hours  at 
the  above  address  in  room  2606  South 
Agriculture  Building,  14th  and 
Independence  Avenue  SW., 
Washington,  D.C.  Comments  on  the 
information  collection  requirements 
contained  in  the  proposed  rule  may  also 
be  sent  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
D.C.  20503.  Attention:  Desk  Officer  for 


the  Agricultural  Marketing  Service, 
USDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp,  Chief,  Marketing 
Programs  Branch,  202/720-1115. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  authorized  under  the 
Act  (7  U.S.C.  7101-7111). 

Regulatory  Impact  Analysts 

Executive  Orders  12866  and  12778  and 
the  Regulatory  Flexibility  Act 

This  proposal  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  0MB. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  a  retroactive  effect.  This  rule 
would  not  preempt  any  State  or  local 
laws,  regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  any  person 
subject  to  the  Order  may  file  with  the 
Secretary  a  petition  stating  that  the 
Order,  any  provision  of  the  Order,  or 
any  obligation  imposed  in  connection 
with  the  Order  is  not  in  accordance  with 
the  law,  and  requesting  a  modification 
of  the  Order  or  an  exemption  from 
certain  provisions  or  obligations  of  the 
Order.  "The  petitioner  will  have  the 
opportunity  for  a  hearing  on  the 
petition.  Thereafter  the  Secretary  will 
issue  a  decision  on  the  petition.  The  Act 
provides  that  the  disUict  court  of  the 
United  States  in  any  district  in  which 
the  petitioner  resides  or  carries  on 
business  has  jurisdiction  to  review  a 
ruling  on  the  petition,  if  the  petitioner 
files  a  complaint  for  that  purpose  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  Secretary's  decision.  The 
petitioner  must  exhaust  his  or  her 
administrative  remedies  before  he  or  she 
can  initiate  any  such  proceedings  in  the 
district  court. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  the  Administrator  of 
AMS  has  considered  the  economic 
impact  of  this  proposed  action  on  small 
entities. 

According  to  the  January  27, 1995, 
issue  of  "Sheep  and  Goats,"  published 
by  the  U.S.  Department  of  Agriculture's 
(Department)  National  Agricultural 
Statistics  Service,  there  are 
approximately  87,350  operations  with 
sheep  in  the  United  States  that  may  be 
eligible  to  vote  in  the  referendum.  To 
obtain  the  estimated  number  of 
importers  of  sheep  and  sheep  products 
who  would  be  subject  to  an  assessment 
and  who  may  be  eligible  to  vote  in  the 
referendum,  the  Department  consulted 


with  major  importer  organizations 
whose  members  import  sheep  and  sheep 
products  into  the  United  States.  Based 
on  its  consultations  with  these 
organizations,  the  Department  estimates 
that  the  number  of  sheep  and  sheep 
product  importers  in  the  United  States 
who  would  be  subject  to  these  rules  and 
regulations  is  approximately  9,000. 
Nearly  all  of  the  sheep  operations  in  the 
United  States  and  nearly  all  of  the 
importers  of  sheep  and  sheep  products 
would  be  classified  as  small  entities  by 
the  Small  Business  Administration  (13 
CFR  121.601). 

This  action  has  also  been  reviewed 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  proposed  rule 
would  establish  procedures  for  the 
conduct  of  a  referendum  to  determine 
whether  an  Order  promulgated  under 
the  Act  becomes  operational.  Such 
procedures  would  permit  all  eligible 
sheep  producers,  sheep  feeders,  and 
importers  of  sheep  and  sheep  products, 
excluding  importers  who  import  only 
raw  wool,  who  have  been  engaged  in 
sheep  production,  sheep  feeding,  or  the 
importation  of  sheep  and  sheep 
products  to  vote  in  the  referendum. 
Participation  in  the  referendum  is 
voluntary.  Votes  may  be  cast  either  by 
mail  ballots  or  in-person  at  polling 
places.  Casting  votes  by  mail  or  in- 
person  would  not  impose  a  significant 
economic  burden  on  participants. 
Accordingly,  the  Administrator  of  AMS  ' 
has  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  business 
entities. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35),  we  have  submitted  the 
information  collection  requirements 
contained  in  this  proposed  rule  to  0MB 
for  approval.  OMB  has  assigned  0MB 
control  number  0581-0093.  The 
information  collection  requirements  in 
this  proposed  rule  include  the 
following: 

(a)  For  in-person  voting: 

(1)  Each  sheep  producer,  sheep 
feeder,  or  importer  of  sheep  and  sheep 
products,  except  an  importer  who 
imports  only  raw  wool,  who  vote  in 
person  in  the  referendum,  must  sign  the 
Voter  Registration  List  (Form  LS-61-3) 
and  complete  a  Ballot  (Form  LS-61)  at 
the  county  Cooperative  Extension 
Service  (CES)  office  of  the  Department. 
The  voter  must  complete  the  ballot  and 
insert  the  ballot  into  the  SHEEP 
BALLOT  envelope  (Form  LS-61-1). 

(2)  Each  producer,  feeder,  and 
importer  must  complete  the 
Certification  and  Registration  Form  that 
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is  printed  on  the  SHEEP  REFERENDUM 
envelope  (Form  LS-61-2),  and  insert 
the  SHEEP  BALLOT  envelope,  with  the 
enclosed  ballot,  in  the  SHEEP 
REFERENDUM  envelope  (Form  LS-61- 
2).  The  estimated  average  time  burden 
for  completing  the  forms  for  in-person 
voting  is  6  minutes  per  voter. 

(b)  For  absentee  voting:  Each  sheep 
producer,  sheep  feeder,  and  importer  of 
sheep  and  sheep  products,  except  an 
importer  who  imports  only  raw  wool. 
who  wants  to  cast  an  absentee  vote 
instead  of  an  in-person  vote,  must 
complete,  in  a  legible  maimer,  a 
combined  registration  and  absentee 
ballot  form  (Form  LS-62).  The  voting 
producer,  feeder,  or  importer  must 
complete  the  form  and  insert  the  ballot 
portion  in  a  SHEEP  BALLOT  envelope 
(Form  LS-61-1)  (same  as  for  in-person 
voting)  and  then  insert  the  sealed 
SHEEP  BALLOT  envelope  and  the 
registration  form  in  the  SHEEP 
REFERENDUM  envelope  (Form  LS-62- 
1).  The  estimated  average  time  burden 
for  completing  this  procedure  is  6 
minutes  per  voter. 

(c)  The  proposed  rule  requires  each 
sheep  producer,  sheep  feeder,  or 
importer  of  sheep  and  sheep  products 
who  votes  in  person  to  record  on  the 
Voter  Registration  List  (Form  LS-61-3) 
his  or  her  name  and  the  name  of  the 
entity  he  or  she  represents.  The 

.  estimated  average  time  burden  for 
registering  to  vote  in  person  is  0.5 
minutes  per  voter.  For  absentee  voters, 
the  county  CES  agent  shall  enter  on  the 
Absentee  Voter  Request  List  (Form  LS- 
62-2)  the  date  the  ballot  was  requested, 
the  name,  the  address,  the  name  of  the 
represented  entity,  if  any,  and  the  date 
the  ballot  was  mailed  from  the  county 
CES  office.  This  information  may  be  " 
used  to  validate  ballots  and  to  challenge 
potentially  ineligible  voters.  Each 
county  CES  agent  will  fill  out  one  or 
more  of  the  Absentee  Voter  Request 
Lists  (Form  LS-62-2)  per  referendum. 
Because  only  county  CES  agents  will 
complete  the  Absentee  Voter  Request 
List,  the  estimated  average  reporting 
bimien  would  not  apply  to  the 
producer,  feeder  or  importer  voting  in 
the  referendum.  » 

The  estimated  number  of  producers, 
feeders,  and  importers  who  will  vote  in 
the  referendum  is  25,000,  v\rith  each 
voting  once. 

Please  send  conunents  concerning  the 
information  collection  requirements 
contained  in  this  proposed  rule  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  Management  and  Budget, 
Washington,  DC  20503.  Attention:  Desk 
Officer  for  the  Agricultural  Marketing 
Service,  USDA. 


Background 

The  Act  (7  U.S.C.  7101-7111) 
provides  for  the  establishment  of  a 
coordinated  program  of  promotion, 
research,  education,  consumer 
information,  industry  information,  and 
producer  information  designed  to 
strengthen  the  sheep  industry's  position 
in  the  marketplace,  maintain  and 
expand  existing  markets,  and  develop 
new  markets  and  uses  for  sheep  and 
sheep  products. 

The  program  will  be  funded  by  a 
mandatory  assessment  on  domestic 
producers,  fieeders.  and  exporters  of  live 
sheep  and  greasy  wool  of  1-cent-per- 
pound  on  live  sheep  sold  and  2-cents- 
per-pound  on  greasy  wool  sold. 
Importers  will  be  assessed  1-cent-per- 
pound  on  live  sheep,  the  equivalent  of 
1-cent-per-pound  of  live  sheep  for  sheep 
products  as  well  as  2-cents-per-poimd  of 
degreased  wool  or  the  equivalent  of 
degreased  wool  for  wool  and  wool 
products.  Imported  raw  wool  would  be 
exempt  from  assessments.  Each  person 
who  processes  or  causes  to  be  processed 
sheep  and  sheep  products  of  that 
person's  own  production,  and  who 
markets  the  processed  products,  would 
be  assessed  die  equivalent  of  1-cent-per- 
pound  of  live  sheep  sold  or  2-cents-per- 
pound  of  greasy  wool  sold.  All 
assessments  may  be  adjusted  in 
accordance  with  the  applicable 
provisions  of  the  Act. 

The  Act  requires  that  a  referendum  be 
conducted  after  the  issuance  of  the  final 
Order  to  determine  whether  the  Order 
will  go  into  effect.  The  referendum 
would  be  conducted  among  persons 
who  were  sheep  producers,  sheep 
feeders,  or  importers  of  sheep  and  sheep 
products,  during  a  representative  period 
specified  by  the  Secretary.  Importers 
who  import  only  raw  wool  are  not 
eligible  to  participate  in  the  referendum 
because  raw  wool  is  exempt  from 
assessments  under  the  act.  The  Order 
would  become  operational  only  if  it  is 
approved  by  a  majority  of  the  producers, 
feeders,  and  importers  voting  in  the 
referendum  or  by  producers,  feeders, 
and  importers  voting  in  the  referendum 
who  account  for  at  least  two-thirds  of 
the  production  represented  by  persons 
voting  in  the  referendum.  If  the  final 
Order  is  not  approved  by  persons  voting 
in  the  referendum,  the  program  will  not 
become  operational. 

To  vote  in  the  referendum,  eligible 
persons  will  be  required  to  complete  the 
combined  registration  form,  mark  their 
ballots  and  record  their  voliune  of 
production  on  the  ballot.  The  volimie  of 
production  will  be  recorded  as  the 
number  of  live  sheep  or  live  sheep 
equivalents  a  person  owned  or  imported 


during  the  representative  p>eriod.  As  in 
past  sheep  or  wool  referendums 
conducted  by  the  Department,  the 
domestic  volume  of  production  includes 
the  largest  number  of  head  of  domestic 
sheep  6  months  old  or  older  owned  for 
any  single  consecutive  30-day  period 
during  the  representative  period.  The 
number  of  live  sheep  equivalents  for 
imported  sheep  products  will  be 
calculated  using  published  data  on  the 
amount  of  such  products  imported 
during  the  representative  period. 
Producers,  feeders  and  importers  will  be 
required  to  determine  their  volume  of 
production  before  they  register  and  vote 
in  the  referendimi. 

The  Act  specifies  that  the  Secretary 
shall  determine  a  method  of  allocating, 
by  a  pro  rate  percentage  of  annual 
projected  or  actual  assessments  from 
importers,  the  voliune  of  production 
represented  by  importers  in  a 
referendum  conducted  pursuant  to  this 
subpart.  Because  an  Order 
implementing  the  provisions  of  the  Act 
has  not  been  in  effect,  imported  sheep 
and  sheep  products  have  not  been 
subject  to  the  assessments  described  in 
the  proposed  Order  (60  FR  28747). 
Consequently,  there  are  no  projected  or 
actual  annual  assessments  available  to 
use  in  calculating  the  voliune  of 
production  for  importers  during  the 
representative  period.  In  the  absence  of 
that  information  on  annual  assessments, 
the  Department  proposes  that  importers 
of  sheep  and  sheep  products  determine 
their  volume  of  production  by 
converting  the  volume  of  those 
imported  products  that  would  have 
been  subject  to  assessment  if  an  Order 
had  been  in  effect  during  the 
representative  period.  Imported  sheep, 
sheep  meat  and  wool  and  wool  products 
that  would  have  been  subject  to 
assessment  during  the  representative 
period  are  identified  by  the  Harmonized 
Tariff  Schedule  (HTS)  classification 
numbers  Usted  in  Table  1 — HTS 
Classification  Numbers  and  Conversion 
Factors  for  Imported  Sheep  and  Sheep 
Products— contained  herein,  which 
includes  sheep,  sheep  meat  and  wool 
and  wool  products.  Because  the  Act 
exempts  imported  raw  wool  from 
assessments,  HTS  numbers  and 
corresponding  conversion  factors  are 
not  included  for  imported  raw  wool.  For 
the  purpose  of  this  initial  referendum, 
the  Department  proposes  that  importers 
use  the  1994  HTS  classification 
numbers  and  conversion  factors  in 
Table  1.  These  HTS  numbers  for 
imported  sheep  and  sheep  products  are 
published  in  the  Harmonized  Tariff 
Schedule  of  the  United  States.  To  enable 
importers  to  convert  sheep  meat  and 
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wool  and  wool  products  identified  by 
the  HTS  numbers  for  1994  listed  in 
Table  1,  the  Department  proposes  to  use 
the  conversion  factors  listed  in  the  same 
table  that  correspond  to  each  listed  HTS 
number.  The  Department's  Economic 
Research  Service  (ERS)  has  developed 
these  conversion  factors  and  maintains 
them  in  an  import  library.  For  sheep 
meat,  these  conversion  factors  take  into 
account  removal  of  bone,  weight  lost  in 
processing  or  cooking,  and  nonsheep 
components  of  the  sheep  products.  The 
conversion  factors  for  wool  products  are 
used  to  determine  the  raw  fiber  content 
of  imported  wool  products,  and  take 
into  account  fiber  loss  during 
processing,  fabric  trim  loss,  and  cutting 
loss  for  wool. 

Factors  in  determining  the  number  of 
live  sheep  equivalents  include  (1)  The 
weight  of  the  imported  sheep  meat,  the 
weight  of  imported  wool  and  wool 
product  and  the  corresponding 
conversion  factors,  (2)  the  average 
carcass  weight  of  57  pounds  for 
domestic  mature  sheep  as  published  by 
the  Department's  National  Agricultural 
Statistics  Service  in  the  March  1995 
edition  of  the  1994  Livestock  Slaughter 
Summary,  (3)  a  dressing  percentage  of 
50  percent,  and  (4)  an  equivalent  live 
weight  of  114  pounds  for  domestic 
mature  sheep  (57  lbs.  +  50%  =  114  lbs.). 
The  dressing  percentage  of  50  percent  is 
widely  recognized  as  the  average 
dressing  percentage  for  sheep  in  the 
United  States.  The  formula  for 
calculating  importer  volume  of 
production  for  imported  wool  and  wool 
products  will  use  the  hsted  conversion 
factors  and  a  clean  wool  yield  of  52.8 
percent,  as  published  by  ERS  in  the 
1992  Weight,  Measures,  and  Conversion 
Factors  for  Agricultural  Commodities 
and  Their  Products,  to  convert  clean 
wool  to  a  greasy  wool  basis.  In  the 
absence  of  official  data  for  carcass 
weights,  live  weights,  dressing 
percentage  and  wool  yield  percentages 
of  sheep  from  importing  countries,  the 
Department  believes  that  the  proposed 
carcass  weight,  the  dressing  percentage, 
the  live  weight,  and  the  percentage  of 
clean  wool  yield  will,  on  the  average,  be 
most  representative  of  carcass  wei^ts, 
dressing  percentages,  live  weights  and 
clean  wool  yield  percentages  of  sheep 
from  which  imported  sheep  products 
are  derived. 

Imported  live  sheep  require  no 
conversion  and  each  head  of  imported 
live  sheep  would  be  counted  in 
determining  total  volume  of  production 
for  importers.  Calculation  procedures 
for  both  imported  sheep  meat  and 
imported  wool  and  wool  products 
follow: 


Imported  Sheep  Meat 

To  calculate  the  live  sheep 
equivalents  of  imported  sheep  meat,  an 
importer  would  first  multiply  the  total 
weight  of  imported  sheep  meat  for  each 
applicable  HTS  number  by  the  specified 
conversion  factor  to  determine  the  total 
carcass  weight  equivalent.  The  importer 
would  then  divide  the  total  carcass 
weight  equivalent  by  the  average  carcass 
weight  of  57  pounds  to  determine  the 
equivalent  number  of  live  sheep. 
Because  the  carcass  weight  of  57  pounds 
represents  the  equivalent  live  weight  of 
114  pounds  (57  lbs.  +  50%  =  114  lbs.), 
it  is  not  necessary  to  convert  the  carcass 
weight  to  a  hve  weight  equivalent.  The 
Department  proposes  that  the  number  of 
live  animal  equivalents  be  rounded  to 
the  nearest  whole  number.  If  the 
decimal  is  less  than  0.5,  or  greater,  the 
number  of  head  of  sheep  would  be 
rounded  upward  i.e.,  7.5  =  8.0).  If  the 
decimal  is  less  than  0.5,  the  number  of 
head  of  sheep  would  be  rounded 
downward  (i.e.  7.49  =  7.0).  The 
following  examples  illustrate  two 
typical  calculations: 

Example  I 

Sheep  Meat  (Bone-in) 

HTS  Classification  Number:  0204100000 

Item  Name:  Carcasses  and  half  carcasses 

of  lamb,  fresh  or  chilled 
Assume:  Company  X  imports  1,000 
pounds  of  bone-in  sheep  meat 
Conversion  factor:  1.00 
Average  carcass  weight:  57  pounds 
1.000  pounds  X  1.00  =  1,000  pounds  of 

carcass  weight  equivalent. 
1,000  pounds  carcass  weight  equivalent 
+  57  pounds  per  carcass  =  17.5  or 
18  live  sheep  equivalents. 

Example  II 

Sheep  Meat  (Boneless) 

HTS  Classification  Number:  0204232000 

Item  Name:  Other  meat  of  sheep,  fresh 

or  chilled:  Boneless:  lamb 
Assume:  Company  X  imports  1,000 
pounds  of  boneless  sheep  meat 
Conversion  factor:  1.52 
Average  carcass  weight:  57  pounds 
1,000  pounds  X  1.52  =  1,520  pounds  of 

carcass  weight  equivalent. 
1,520  pounds  carcass  weight  equivalent 
+  57  pounds  per  carcass  =  26.6  or 
27  live  sheep  equivalents. 

Imported  Wool  and  Wool  Products 

To  calculate  the  number  of  live  sheep 
equivalents  of  imported  wool  products, 
the  imported  would  first  muhiply  the 
total  weight  of  imported  wool  products 
for  each  applicable  HTS  number  by  the 
corresponding  conversion  factor  to 
determine  the  total  weight  of  clean 
wool.  The  importer  would  then  divide 
the  total  weight  of  the  clean  wool 


equivalent  by  52.8  percent,  to  convert 
the  clean  wool  to  a  greasy  wool  basis. 
Finally,  the  importer  would  divide  the 
total  pounds  of  greasy  wool  by  the 
calculated  average  live  weight  of  114 
pounds  to  determine  the  number  of  live 
sheep  equivalents.  The  Department 
proposes  that  the  number  of  live  animal 
equivalents  be  rounded  to  the  nearest 
whole  number.  If  the  decimal  is  0.5 
greater,  the  number  of  head  of  sheep 
would  be  rounded  upward  (i.e.,  7.5  = 
8.0).  If  the  decimal  is  less  than  0.5,  the 
number  of  head  of  sheep  would  be 
rounded  downward  (i.e.,  7.49  =  7.0). 
The  following  example  illustrates  a 
typical  calculation: 

Example 

Wool  and  Wool  Products 

HTS  No.  6201110010 

— Item  Name:  Mens  or  boys  overcoats  of 

wool  or  fine  animal  hair 
Assume:  Company  X  imports  1,000 

overcoats  weighing  2,000  pounds 

into  the  United  States. 
Conversion  factor:  0.9774 
2,000  pounds  X  0.9774  =  1954.8  pounds 

clean  wool  content 
1954.8  pounds  of  clean  wool  content  + 

52.8  percent  =  3702.3  pounds  of 

greasy  wool. 
3702.3  pounds  of  greasy  wool  +  114 

pounds  =  32.5  or  33  live  sheep 

equivalents. 
The  HTS  numbers,  the  conversion 
factors,  and  other  information  used  to 
calculate  number  of  Uve  sheep 
equivalents  apply  only  to  the  initial 
referendum  described  herein. 

The  1994  HTS  classification  numbers 
and  conversion  factors  for  imported 
sheep  and  sheep  products  and  wool  and 
wool  products  are  as  follow: 

Table  I.— HTS  and  Conversion 
Factors  for  Imported  Sheep  and 
Sheep  Products 


HTS 


CF 


Live  Stteep 


0104100000 


1.00 


Sheep  Meat 


0204100000 

1.00 

0204210000 

1.00 

0204222000 

^JO0 

0204224000 

1.00 

0204232000 

1^ 

0204234000 

1^ 

0204300000 

1.00 

0204410000 

iA) 

0204422000 

1.00 

0204424000 

1.00 

0204432000 

1.S2 

0204434000 
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Table    1.— HTS    and    Conversion 

Table    1.— HTS    and    Conversion 

Table    1.— HTS 

AND    Conversion 

'OL 

Factors  for  Imported  Sheep  and 

Factors  for  Imported  Sheep  and 

Factors  for  Imported  Sheep  and 

Sheep  Products— Continued 

Sheep  Products— Continued 

Sheep  Products— Continued 

HTS 

CF 

HTS 

CF 

HTS 

CF 

60 

Wool  and  Wool  Products 

5212141010 

0.4783 

5516330510 

0.4783 

5212141020 
5212146010 

0.4783 
02126 

5516330520 
5516331000 

0.4783 
02126 

5107106030 
5007906030 
5103100000 

0.5315 
0.5315 
1.0417 
1.0417 
1.0309 
1.1111 

5212151010 

0.4783 

5516340510 

0.4783 

5212151020 

0.4783 

5516340520 

0.4783 

5212156010 

02126 

5516340520 

0.4783 

5103200000 

5212211010 

0.4783 

5516341000 

02126 

5105100000 

5212211020 

0.4783 

5601290020 

0.9035 

5105210000 

5212216010 

02126 

5602109010 

1.0629 

5105290000 

1.1111 

5212221010 

0.4783 

5602109010 

1.0629 

^^  ^^ 

5106100010 

1.0417 

521???1020 

0.4783 

5602109090 

0.5315 

s  s 

5106100090 

1.0417 

5212226010 

02126 

5602210000 

1.0629 

o  o 

5106200000 

0.5208 

5212231010 

0.4783 

5602903000 

02657 

5107100000 

1.0417 

5212231020 

0.4783 

5603001010 

1.0629 

5107200000 

0.5208 

5212236010 

02126 

5701101300 

0.9479 

5109102000 

1.0417 

5212241010 

0.4783 

5701101600 

0.9479 

1 

5109902000 

1.0417 

5212241020 

0.4783 

5702101000 

1.0156 

1 

5111112000 

1.0629 

5212246010 

02126 

5702109010 

1.0156 

i— 

5111113000 

1.0629 

5212251010 

0.4783 

5702311000 

0.7708 

5 

5111117030 

1.0629 

5212251020 

0.4783 

5702311000 

0.7708 

^•^ 

5111117060 

1.0629 

5212256010 

02126 

5702312000 

0.6563 

o 

5111191000 

1.0629 

5309212000 

0.5315 

5702411000 

0.6979 

L. 

5111192000 

1.0629 

5309292000 

0.5315 

5702412000 

0.5729 

5111196020 

0.5315 

5311002000 

02126 

5702512000 

0.9531 

5111196040 

0.5315 

5407910510 

0.4783 

5702514000 

0.9010 

5111196060 

1.0629 

5407910520 

0.4783 

5702912000 

0.9531 

5111196080 

1.0629 

5407911000 

02126 

5702913000 

0.9531 

5111200500 

0.5315 

5407920510 

0.4783 

5702914000 

0.9010 

5111201000 

0.5315 

5407920520 

0.4783 

5703100000 

0.6313 

5111209000 

0.5315 

5407921010 

02126 

5704100010 

0.2630 

5111300500 

0.5315 

4307921020 

02126 

5704900010 

0.2630 

5111301000 

0.5315 

5407930510 

0.4783 

5705002010 

0.6313 

^G 

5111309000 

0.5315 

5407930520 

0.4783 

5801100000 

1.0629 

5111903000 

0.5315 

5407931000 

02126 

5810990010 

1.0629 

K          ^B^^ 

5111904000 

0.7972 

5407940510 

0.4783 

5811001000 

1.0629 

5111905000 

0.5315 

5407940520 

0.4783 

5903203010 

0.5315 

5111906000 

0.7972 

5407941000 

02126 

5903903010 

0.5315 

o 

5111909000 

0.7972 

5408310510 

0.4783 

6001290000 

1.0629 

<-s 

5112110030 

0.5315 

5408310520 

0.4783 

6002209000 

1.0851 

5112110060 

0.9566 

540B311000 

02126 

6002410000 

1.0851 

5112111000 

0.9566 

5408320510 

0.4783 

6002490000 

1.0851 

5112112030 

1.0629 

5408320520 

0.4783 

6002910000 

1.0851 

5112112060 

0.9566 

5408321000 

02126 

6101100000 

1.0094 

5112192000 

1.0629 

5408330510 

0.4783 

6101301500 

0.5047 

5112199010 

1.0629 

5408330520 

0.4783 

6101900020 

0.5678 

5112199020 

1.0629 

5408331000 

02126 

6102100000 

1.0094 

5112199030 

1.0629 

5408340510 

0.4783 

6102301000 

0.5047 

5112199040 

1.0629 

5408340520 

0.4783 

6102900010 

0.5678 

995 

5112199050 

1.0629 

5408341000 

02126 

6103110000 

0.8439 

5112199060 

1.0629 

5509520000 

0.3646 

6103121000 

0.4823 

5112201000 

0.5315 

5509610000 

0.1563 

6103122000 

0.1808 

5112202000 

0.5315 

5509910000 

0.3646 

6103191000 

0.4823 

5112203000 

0.5315 

5510200000 

0.3646 

6103191500 

02411 

5112301000 

0.5315 

5515130510 

0.4783 

6103194010 

0.1206 

5112302000 

0.5315 

5515130520 

0.4783 

6103194020 

0.1206 

5112303000 

0.5315 

5515131010 

02126 

6103194030 

0.1206 

5112903000 

0.6378 

5515131020 

02126 

6103194040 

0.4823 

5112904000 

0.7972 

5515220510 

0.4783 

6103194050 

0.1206 

5112905000 

0.7972 

5515220520 

0.4783 

6103194060 

0.0603 

5112909010 

0.5315 

5515221000 

02126 

6103194080 

0.2411 

5112909090 

0.5315 

5515920510 

0.4783 

6103210010 

0.9645 

5212111010 

0.4783 

5515220520 

0.4783 

6103210020 

0.8439 

5212111020 

0.4783 

5515921010 

02126 

6103210030 

0.9645 

5212116010 

0.2126 

5515921020 

02126 

6103210050 

0.9645 

5212121010 

0.4783 

5516310510 

0.4783 

6103210060 

0.9645 

5212121020 

0.4783 

5516310520 

0.4783 

6103210070 

0.9645 

5212126010 

0.2126 

5516311000 

02126 

6103230005 

0.4823 

5212131010 

0.4783 

5516320510 

0.4783 

6103230007 

0.4823 

5212131020 

0.4783 

5516320520 

0.4783 

6103230010 

0.4823 

5212136010 

02126 

5516321000 

02126 

6103230025 

0.3167 

JMI 

■ 
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Table  I.— hts  and  Conversion 
Factors  for  Imported  Sheep  and 
Sheep  Products— Continued 


HTS 


6103230030 

6103230035 

6103292060 

6103292066 

6103292068 

6103310000 

6103331000 

6103332000 

6103391000 

6103392020 

6103411010 

6103411020 

6103412000 

6103431010 

6103431020 

6103432010 

6103491010 

6103493012 

6103493036 

6103493060 

6104110000 

6104131000 

6104132000 

6104191000 

6104191500 

6104192050 

6104210010 

6104210030 

6104210040 

6104210060 

6104210070 

6104210080 

6104230010 

6104230014 

6104230016 

6104230020 

6104230022 

6104230024 

6104230026 

6104230030 

6104230040 

6104230042 

610^291010 

6104291020 

6104291060 

6104291070 

6104292012 

6104292024 

6104292036 

6104292051 

6104292067 

6104292073 

6104292075 

6104292083 

6104310000 

6104331000 

6104332000 

6104391000 

6104392020 

6104410010 

6104410020 

6104431010 

6104431020 

6104432010 

6104432020 

6104441000 

6104442010 

6104442020 

6104490020 

6104510000 


CF 


0.4823 

0.4823 

0.5425 

0.1206 

0.1206 

0.9864 

0.4932 

0.1233 

0.4932 

0.5549 

0.8256 

0.8256 

0.8256 

0.4718 

0.4718 

0.4718 

0.4823 

0.5425 

0.5425 

0.6028 

0.8631 

0.4932 

0.1233 

0.4932 

0.1233 

0.5549 

0.8439 

0.8439 

0.9645 

0.9645 

0.8439 

0.9645 

0.4823 

0.4823 

0.4823 

0.4823 

0.4823 

0.4823 

0.1206 

0.1206 

0.1206 

0.1206 

0.1206 

0.1206 

0.1206 

0.1206 

0.5425 

0.5425 

0.5425 

0.5425 

0.5425 

0.1206 

0.1206 

0.5425 

0.8631 

0.4932 

0.1233 

0.1233 

0.5549 

0.9645 

0.9645 

0.4823 

0.4823 

0.1206 

0.1206 

0.4823 

0.1206 

0.1206 

0.5425 

0.9978 


Table  I.— HTS  and  Conversion 
Factors  for  Imported  Sheep  and 
Sheep  Products— Continued 


HTS 


6104531000 

6104532010 

6104532020 

6104591005 

6104591030 

6104591060 

6104592020 

6104610010 

6104610020 

6104610030 

6104631510 

6104631520 

6104692005 

6104693012 

6104693024 

6105201000 

6105901000 

6105903020 

6106201010 

6106201020 

6106901010 

6106901020 

6106902020 

6106903020 

6107190020 

6107292000 

6107992000 

6108391000 

6108992000 

6109901510 

6109901520 

6109901530 

6109901540 

6109902035 

6110101010 

6110101020 

6110101030 

6110101040 

6110101050 

6110101060 

6110102010 

6110102020 

6110102030 

6110102040 

6110102050 

6110102060 

6110102070 

6110102080 

6110301510 

6110301520 

6110301530 

6110301540 

6110301550 

6110301560 

6110303005 

6110303010 

6110303015 

6110303020 

6110303025 

6110303030 

6110303035 

6110303040 

6110303045 

6110303050 

6110303055 

6110900012 

6110900028 

6110900048 

6110900050 

6110900072 


CF 


0.4989 

0.1247 

0.1247 

0.4989 

0.1247 

0.1247 

0.5612 

0.8256 

0.8256 

0.8256 

0.4718 

0.4718 

0.4823 

0.5425 

0.5425 

0.4617 

0.8080 

0.5194 

0.4617 

0.4617 

0.8080 

0.8080 

0.4040 

0.4040 

0.7077 

0.8256 

0.8256 

0.8167 

0.8167 

0.8080 

0.8080 

0.8080 

0.8080 

0.5772 

12330 

12330 

12330 

12330 

12330 

12330 

0.8631 

0.8631 

0.8631 

0.8631 

0.8631 

0.8631 

0.8631 

0.8631 

0.4932 

0.4932 

0.4932 

0.4932 

0.4932 

0.4932 

0.1850 

0.1850 

0.1850 

0.1850 

0.1850 

0.1850 

0.1850 

0.1850 

0.1850 

0.1850 

0.1850 

0.5549 

0.5549 

0.5549 

0.5549 

0.5549 


Table  I.— HTS  and  Conversion 
Factors  for  Imported  Sheep  and 
Sheep  Products— Continued 


HTS 


6110900074 

6111100010 

6111100030 

6112202020 

6114100020 

6114100040 

6114100050 

6114100060 

6114100070 

6114302030 

6114303012 

6114303042 

6114303052 

6114900050 

6115190020 

6115910000 

6115931010 

6115932010 

6115991410 

6115991810 

6116109040 

6116910000 

6116936400 

6116937400 

6116938800 

6116939400 

6116998020 

6116998030 

6117101000 

6117102010 

6117106020 

6117200019 

6117200070 

6117800019 

6117800025 

6117800070 

6117900013 

6117900023 

6117900033 

6117900043 

6117900055 

6201110010 

6201110020 

6201122010 

6201122020 

6201133010 

6201133020 

6201134015 

6201134020 

6201134030 

6201134040 

6201190020 

6201911000 

6201912011 

6201912021 

6201932511 

6201932521 

6201990021 

6202110010 

6202110020 

6202122010 

6202122020 

6202133010 

6202133020 

6202134005 

6202134010 

6202134020 

6202134030 

6202190020 

6202911000 


CF 


0.5549 

1.0615 

1.0615 

0.8631 

0.8439 

0.8439 

0.8439 

0.8439 

0.8439 

0.4823 

0.6028 

0.4823 

0.4823 

0.5425 

1.0851 

0.8681 

0.4340 

0.4340 

0.4340 

0.4340 

0.0800 

0.9137 

0.4569 

0.4569 

0.1713 

0.1713 

0.4569 

0.3427 

1.0280 

0.4569 

02284 

1.1422 

0.1713 

0.9747 

0.5711 

0.1713 

1.1422 

1.1422 

1.1422 

1.1422 

1.1422 

0.9774 

0.9774 

0.0611 

0.0611 

0.4398 

0.4398 

0.0489 

0.0489 

0.0977 

0.0977 

0.5498 

0.9554 

0.9554 

0.9554 

0.5374 

0.5374 

0.5374 

0.8455 

0.8455 

0.0604 

0.0604 

0.5562 

0.5562 

0.0618 

0.0618 

0.1236 

0.1236 

0.5562 

0.9663 
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Table  I.— HTS  and  Conversion 
Factors  for  Imported  Sheep  and 
Sheep  Products— Continued 


Table  I.— HTS  and  Conversion 
Factors  for  Imported  Sheep  and 
Sheep  Products— Continued 


HTS 

CF 

HTS 

CF 

6202912011 

0.9663 

6204433020 

0.4724 

6202912021 

0.9663 

6204434010 

0.4724 

6202934011 

0.5435 

6204434020 

0.4724 

6202934021 

0.5435 

6204434030 

02953 

6202990021 

0.5435 

6204434040 

02953 

6203111000 

0.6039 

6204443010 

0.4831 

6203112000 

0.6039 

6204443020 

0.4831 

6203121000 

0.5435 

6204444010 

0.4831 

6203192000 

0.5435 

6204444020 

0.4831 

6203194040 

0.5435 

6204495020 

0.5435 

6203210010 

0.8455 

6204495030 

0.1812 

6203210015 

0.8455 

6204510010 

0.9888 

6203210020 

0.8455 

6204510020 

0.9888 

6203210030 

0.8455 

6204532010 

0.4944 

6203210060 

0.8455 

6204532020 

0.4944 

6203230010 

0.5435 

6204592010 

0.4944 

6203230015 

0.5435 

6204592020 

0.4944 

6203230020 

0.5435 

6204593010 

0.4944 

6203230030 

0.5435 

6204593020 

0.4944 

6203230040 

0.5435 

6204594020 

0.5562 

6203310000 

1.0267 

6204594030 

0.1845 

6203331010 

0.5435 

6204610010 

0.9243 

6203331020 

0.5435 

6204610020 

0.9243 

6203391000 

0.4831 

6204610030 

0.9243 

6203394020 

0.5435 

6204610040 

0.9243 

6203411010 

0.9448 

6204632510 

6.4621 

6203411020 

0.9448 

6204632520 

0.4621 

6203411030 

0.8858 

6204692010 

0.4621 

6203412000 

1.1810 

6204692020 

0.4621 

6203433010 

0.5199 

6204692030 

0.4621 

6203433020 

0.5199 

6204693020 

0.5199 

6203433030 

0.5199 

6204699020 

0.5199 

6203493025 

0.5199 

6204699030 

0.1733 

6204110000 

0.9059 

6204699050 

0.1733 

6204131000 

0.5435 

6205101000 

1.1554 

6204132010 

0.1812 

6205102010 

0.9243 

6204132020 

0.1812 

6205102020 

0.9243 

6204191000 

0.5435 

6205301510 

0.4621 

6204192000 

0.1812 

6205301520 

0.4621 

6204193050 

0.5435 

6205902020 

0.5/// 

6204210010 

0.8455 

6205902050 

0.0578 

6204210030 

,   0.8455 

6205904020 

0.5/// 

6204210040 

0.8455 

6205904040 

0.1155 

6204210060 

0.8455 

6206100020 

0.5777 

6204210070 

0.8455 

6206100050 

0.0578 

6204230015 

0.5435 

6206201000 

1.1554 

6204230020 

0.5435 

6206202010 

0.6932 

6204230025 

0.5435 

6206202020 

0.6932 

6204294012 

0.5435 

6206203010 

0.9243 

6204294024 

0.5435 

6206203020 

0.9243 

6204294036 

0.5435 

6206402510 

0.5199 

6204294072 

0.5435 

6206402520 

0.5199 

6204294084 

0.5435 

6206900020 

0.5199 

6204312010 

1.0267 

6206900030 

0.1733 

6204312020 

1.0267 

6207290010 

0.8572 

6204332000 

0.0604 

.  6207922010 

0.5315 

6204334010 

0.4831 

6207992000 

0.8267 

6204334020 

0.4831 

6207994000 

0.8267 

6204335010 

0.0604 

6208290012 

0.9243 

6204335020 

0.0604 

6208920010 

0.0591 

6204392010 

0.4831 

6208920020 

0.0591 

6204392020 

0.4831 

6208920030 

0.0591 

6204393010 

0.0604 

6208920040 

0.0591 

6204393020 

0.0604 

6208992010 

0.9448 

6204398020 

0.5549 

6208992020 

0.9448 

6204398030 

0.1850 

6209100000 

0.7915 

6204411000 

0.6496 

6211202020 

0.8455 

6204412010 

1.0039 

6211203020 

0.8455 

6204412020 

1.0039 

6211204030 

0.8455 

6204433010 

0.4724 

6211205020 

0.8455 

Table  I.t-HTS  and  Conversion 
Factors  for  Imported  Sheep  and 
Sheep  Products— Continued 


HTS 

CF 

6211206020 

0.8455 

6211207030 

0.8455 

6211310010 

0.9059 

6211310020 

0.9059 

6211310030 

0.9059 

6211330040 

0.9059 

6211310045 

0.9059 

6211310051 

0.9069 

6211330052 

0.6039 

6211410010 

0.9663 

6211410020 

0.9663 

6211410030 

0.9663 

6211410040 

0.9059 

6211410050 

0.9663 

6211410055 

0.9663 

6211410061 

0.9663 

6211430064 

0.6039 

6211430074 

0.6039 

6212900020 

0.7161 

6214102000 

0.3357 

6214200000 

0.8951 

6214300000 

0.1119 

6214400000 

0.1119 

6214900010 

0.5559 

6215900010 

1.1189 

6216005410 

0.5035 

6216005810 

0.5035 

6216008000 

1.1189 

6217100020 

0.8267 

6217100030 

0.1181 

6217900005 

0.8267 

6217900010 

0.1181 

6217900030 

0.8267 

6217900035 

0.1181 

6217900055 

0.8267 

6217900060 

0.1181 

6217900080 

0.8267 

6217900085 

0.1181 

6301200010 

0.9219 

6301200020 

0.9219 

6301900030 

0.1085 

6302390010 

0.9219 

6304193040 

0.8677 

6304910050 

0.7592 

6304991000 

1.0846 

6304991500 

1.0846 

6304994000 

1.0846 

6304996010 

1.0846 

6501009000 

1.3424 

6503009000 

1.3424 

6505903030 

0.9965 

6505903045 

0.5530 

6505903090 

0.8470 

6505904030 

0.8297 

6505904045 

0.4881 

6505904090 

0.8297 

6505906040 

0.4429 

The  Act  also  requires  the  Secretary  to 
hold  additional  referendiims  if  so 
requested  by  a  representative  group 
comprised  of  10  percent  or  more  of  the 
producers,  feeders,  and  importers  who, 
during  a  representative  period  as 
determined  by  the  Secretary,  have  heBii 
engaged  in  the  production,  feeding, 
importation,  or  processing  of  sheep  or 
sheep  products.  In  any  such 
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referendum,  if  the  continuation  of  the 
Order  is  not  approved  by  a  majority  of 
producers,  feeders,  and  importers  voting 
in  the  referendum,  or  by  producers, 
feeders,  and  importers  voting  in  the 
referendum  who  accoimt  for  at  least 
two-thirds  of  the  production 
represented  by  the  persons  voting  in  the 
referendum,  the  Order  will  be 
suspended  or  terminated.  These  rules 
would  also  apply  to  any  additional 
referendum  conducted  pursuant  to  the 
Act. 

The  Act  specifies  that  the  initial 
referendum  and  any  subsequent 
referendum  be  conducted  on  a  date  and 
location  established  by  the  Secretary, 
under  a  procedure  by  which  sheep 
producers,  sheep  feeders,  and  importers 
of  sheep  and  sheep  products  intending 
to  vote  in  the  referendiun  shall  certify 
that  they  were  engaged  in  sheep 
production,  sheep  feeding,  or  the 
importation  of  sheep  and  sheep 
products  during  the  representative 
period  and,  on  the  same  day,  would 
have  an  opportunity  to  vote  in  the 
referendum.  In  addition,  the  Act 
provides  that  the  Secretary  must 
provide  absentee  ballots  on  request 
made  either  in-person  or  by  mail.  The 
Department  proposes  that  the  initial 
referendiun  be  conducted  at  county 
Cooperative  Extension  Service  (CES) 
offices.  The  CES  of  the  U.S.  Department 
of  Agriculture  will  coordinate  with  State 
and  County  CES  offices  concerning  their 
roles  in  conducting  the  initial 
referendum. 

The  proposed  rule  sets  forth 
procedures  to  be  followed  in  conducting 
the  referendum  under  the  Act,  including 
definitions,  supervision  of  the 
referendum,  registration,  voting 
procedures,  reporting  referendum 
results,  and  disposition  of  the  ballots 
and  records.  The  Department  proposes 
that  the  Consolidated  Farm  Service    . 
Agency  (CFSA)  of  the  Department  assist 
in  the  conduct  of  the  referendum  by; 

(1)  counting  ballots; 

(2)  determining  the  eligibility  of 
challenged  voters;  and 

(3)  reporting  referendum  results. 
List  of  Subjects  in  7  CFR  Part  1280 

Administrative  practice  and 
procedure,  Advertising,  Agricultural 
research.  Marketing  agreements.  Sheep 
and  sheep  products,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
1280  as  proposed  to  be  added  at  60  FR 

^28751  Oune  2, 1995),  be  amended  as 

'follows: 


PART  1280-SHEEP  PROMOTION, 
RESEARCH,  AND  INFORMATION 

1.  The  authority  citation  for  7  CFR 
Part  1280  continues  to  read  as  follows: 

Authority:  7  U.S.C.  7101-7111. 

2.  Part  1280  as  proposed  to  be  added 
at  60  FR  28751  Oune  2, 1995),  is 
amended  by  adding  Subpart  E  to  read  as 
follows: 


Subpart  E— Procedures  for  the  Conduct  of 

Referendum 

Definidoiis 

Sec. 

- 

1280.601 

Act 

1280.602 

Administrator. 

1280.603 

Carbonized  wool. 

1280.604 

Consolidated  Farm  Service 

Agency. 

1280.606 

Consolidated  Fann  Service 

Agency  County  Committee. 

1280.606 

Consolidated  Farm  Service 

Agency  County  Executive  Director. 

1280.607 

Cooperative  Extension  Service. 

1280.608 

Cooperative  Extension  Service 

agent 

1280.609 

Cooperative  Extension  Service  of 

the  U.S.  Department  of  Agriculture. 

1280.610 

Degreased  wool. 

1280.611 

Department 

1280.612 

Deputy  Administrator. 

1280.613 

Feeder. 

1280.614 

Greasy  wool. 

1280.615 

Importer. 

1280.616 

Order. 

1280.617 

Person. 

1280.618 

Producer. 

1280.619 

Public  notice. 

1280.620 

Pulled  wool. 

1280.621 

Raw  wool. 

1280.622 

Referendum. 

1280.623 

Registration  period. 

1280.624 

Representative  period. 

1280.625 

Secretary. 

1280.626 

Sheep. 

1280.627 

Sheep  products. 

1280.628 

State. 

1280.629 

Unit. 

1280.630 

United  States. 

1280.631 

Volume  of  production. 

1280.632 

Voting  period. 

1280.633 

Wool. 

1280.634 

Wool  pnxlucts. 

Referaidiim 

1280.650  General. 

1280.651  Supervision  of  referendum. 

1280.652  Eligibility. 

1280.653  Time  and  place  of  registration  and 
voting. 

1 280.654  Facilities  for  registering  and 
voting. 

1280.655  Registration  form  and  ballot 

1280.656  Registration  and  voting 
procedures. 

1280.657  List  of  registered  voters. 

1280.658  Challenge  of  voters. 

1280.659  Receiving  ballots. 

1280.660  Canvassing  ballots. 

1 280.661  CFSA  county  office  report 

1280.662  CFSA  State  office  report. 

1280.663  Results  of  the  referendum 

1280.664  Disposition  ofballots  and  records. 

1280.665  Instructions  and  forms. 


Subpart  E— Procedures  for  the 
Conduct  of  Referendum 

Defmidons 

§1280.801    Act 

The  term  "Act"  means  the  Sheep 
Promotion,  Research,  and  Information 
Act  of  1994,  7  U.S.C.  7101-7111;  Public 
Law  103-407;  108  Statute  4210;  as 
approved  October  22, 1994,  and  any 
amendments  thereto. 

§1280.602    Administrator. 

The  term  "Administrator"  means  the 
Administrator  of  the  Agricultural 
Marketing  Service,  or  any  officer  or 
employee  of  the  Department  to  whom 
there  has  heretofore  been  delegated  or 
may  hereafter  be  delegated  the  authority 
to  act  in  the  Administrator's  stead. 

§1280.603    Carbonized  wooi. 

The  term  "Carbonized  wool"  means 
wool  that  has  been  immersed  in  a  bath, 
usually  of  mineral  acids  or  acid  salts, 
that  destroys  vegetable  matter  in  the 
wool,  but  does  not  affect  the  wool  fibers. 

§1280.604    Consolidated  Fann  Service 
Agency. 

The  term  "Consolidated  Farm  Service 
Agency"— formerly  Agricultural 
Stabilization  Conservation  Service 
(ASCS)— also  referred  to  as  "CFSA," 
means  the  Consolidated  Farm  Service 
Agency  of  the  Department. 

§  1280.605    Consolidated  Farm  Service 
Agency  County  Committee. 

The  term  "Consolidated  Farm  Service 
Agency  County  Committee,"  also 
referred  to  as  the  "CFSA  County 
Committee  or  COC,"  means  the  group  of 
persons  within  a  county  elected  to  act 
as  the  Consolidated  Farm  Service 
Agency  County  Committee. 

§1280.606    Consolidated  Farm  Service 
Agency  County  Executive  Director. 

The  term  "Consolidated  Farm  Service 
Agency  County  Executive  Director"  also 
referred  to  as  the  "CFSA  County 
Executive  Director,"  means  the  person 
employed  by  the  CFSA  County 
Committee  to  execute  the  policies  of  the 
CFSA  county  committee  and  be 
responsible  for  the  day-to-day 
operations  of  the  county  CFSA  office,  or 
the  person  acting  in  such  capacity. 

§1280.607    Cooperative  Extension  Service. 

The  term  "Cooperative  Extension 
Service,"  also  referred  to  as  "CES" 
means  the  State  partner  in  the 
Cooperative  Extension  Service  system. 

§1280.608    Cooperative  Extension  Service 
Agent 

The  term  "Cooperative  Extension 
Service  Agent,"  also  referred  to  as  the 
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"CES  Agent,"  means  an  employee  of  the 
Cooperative  Extension  Service. 

§  1280.609    Cooperative  Extension  Service 
of  the  U.S.  Departnient  of  Agriculture. 

The  term  "Cooperative  Extension 
Service  of  the  U.S.  Department  of 
Agriculture,"  also  referred  to  as  "CES," 
means  the  Federal  component  of  the 
Cooperative  Extension  Service. 

S  1280.610    Degreesed  wool. 

The  term  'Ttegreased  wool"  means 
wool  from  which  the  bulk  of  impurities 
has  been  removed  by  processing. 

S  1280.611    Department 

The  term  "Department"  means  the 
U.S.  Department  of  Agriculture. 

f  1280.612    Deputy  Administrator. 

The  term  "Deputy  Administrator" 
means  the  Deputy  Administi^tor  for 
Program  Delivery  and  Field  Operations, 
CFSA,  U.S.  Department  of  Agriculture 
or  any  officer  or  employee  of  the 
Department  to  whom  there  has 
heretofore  been  delegated  or  may 
hereafter  be  delegated  the  authority  to 
act  in  the  Deputy  Administrator's  stead. 


§1280.613 

The  term  "Feeder"  means  a  person 
who  fieeds  lambs  imtil  the  lambs  reach 
slaughter  weight. 

S  1280.614    Qreasywoot. 

The  term  "Greasy  wool"  means  wool 
that  has  not  been  washed  or  otherwise 
cleaned. 

§1280.615    Importer. 

The  term  "Importer"  means  any 
person  who  imi}orts  sheep  and  sheep 
products  into  the  United  States. 

§1280.616    Order. 

The  term  "Order"  means  the  Sheep 
and  Wool  Promotion,  Research, 
Education,  and  Information  Order. 

§1280.617    Person. 

The  term  "Person"  means  any 
individual,  group  of  individuals, 
f>artnership,  corporation,  association, 
cooperative,  or  any  other  legal  entity. 

§1280.618    Producer. 

The  term  "Producer"  means  any 
pwson,  other  than  a  feeder,  who  owns 
or  acquires  ownership  of  sheep. 

§128a61«    Puiilic  notice. 

The  term  "Public  notice"  means 
information  regarding  a  referendum 
which  shall  be  provided  by  the 
Secretary,  without  advertising  expenses, 
through  press  releases  and  by  State  and 
county  CES  offices  and  county  CFSA 
offices,  by  means  of  newspapers, 
electronic  media,  county  newsletters. 


and  the  like.  Such  notice  shall  contain 
the  referendum  date  and  location, 
registration  and  voting  requirements, 
rules  regarding  absentee  voting,  and 
other  pertinent  information. 

§1280.620    Pulled  wool. 

The  term  "Pulled  wool"  means  wool 
that  is  pulled  from  the  skin  of 
slaughtered  sheep. 

§1280.621    Raw  wool. 

The  term  "Raw  wool"  means  greasy 
wool,  pulled  wool,  degreased  wool,  or 
other  carbonized  wool. 

§  1280.622    Referendum. 

The  term  "Referendum"  means  any 
referendum  to  be  conducted  by  the 
Secretary  pursuant  to  the  Act  where 
producers,  feeders,  and  importers  of 
sheep  and  sheep  products,  except  an 
importer  of  only  raw  wool,  shall  be 
given  the  opportunity  to  vote. 

§1280.623    Registration  period. 

The  term  "Registration  period"  means 
a  1  day  period  to  be  announced  by  the 
Secretary  for  registration  of  producers, 
feeders,  and  importers  desiring  to  vote 
in  a  referendiun.  The  registration  period 
shall  be  the  same  day  as  the  voting 
period. 

§  1 280.624    Representative  period. 

The  term  "Representative  Period" 
means  12  consecutive  month  of 
calendar  year  1994. 

§1280.625    Secretary. 

The  term  "Secretary"  means  the 
Secretary  of  Agricultvu*  of  the  United 
States  or  any  other  officer  or  employee 
of  the  Department  to  whom  there  has 
been  delegated  or  to  whom  authority 
may  hereafter  be  delegated  to  act  in  the 
Secretary's  stead. 

§1280.626    Sheep. 

The  term  "Sheep"  means  ovine 
animals  of  any  age,  including  lambs. 

§  1 280.627    Slieep  products. 

The  term  "Sheep  products"  means 
products  produced,  in  whole  or  in  part, 
from  sheep,  including  wool  and 
products  containing  wool  fiber. 

§1280.628    State. 

The  term  "State"  means  each  of  the 
50  States. 

§1280.629    Unit 

The  term  "Unit"  means  each  State, 
group  of  States,  or  class  designation  that 
is  represented  on  the  Board. 

§1280.630    United  States. 

The  term  "United  States"  means  the 
50  States  and  the  District  of  Columbia. 


§  1 280.631    Volume  of  production. 

The  term  "Volume  of  production" 
means  the  largest  number  of  head  of 
domestic  sheep  at  least  6  months  old  or 
older  that  a  domestic  sheep  producer  or 
sheep  feeder  entity  continuously  owned 
and  that  were  located  in  the  United 
States  during  any  single  consecutive  30- 
day  period  during  the  representative 
period.  The  term  "volume  of 
production"  also  means  the  number  of 
head  of  imported  live  sheep  or  the 
number  of  live  sheep  equivalents  that  an 
importer  imported  into  the  United 
States  during  the  representative  period, 
excluding  imported  raw  wool. 

§1280.632    Voting  period. 

The  term  "Voting  period"  means  a  1- 
day  period  to  be  announced  by  the 
Secretary  for  voting  in  the  referendum. 

§1280.633    Wool. 

The  term  "Wool"  means  the  fiber 
from  the  fleece  of  a  sheep. 

§1280.634    Wool  products. 

The  term  "Wool  products"  means 
products  produced,  in  whole  or  in  part, 
from  wool  and  products  containing 
wool  fiber. 

Referendum 

§1280.650   Qeneral. 

(a)  A  referendum  to  determine 
whether  eligible  sheep  producers,  sheep 
feeders,  and  importers  of  sheep  and 
sheep  products  approve  the  Order. 
Importers  who  only  import  raw  wool  are 
not  eligible  to  vote  in  the  referendum. 

(b)  The  Order  shall  become 
operational  only  if  the  Secretary 
determines  that  the  Order  is  approved 
by  a  majority  of  sheep  producers,  sheep 
feeders,  and  importers  of  sheep  and  - 
sheep  products  voting  in  the 
referendum  or  by  sheep  producers, 
sheep  feeders,  and  importers  of  sheep 
and  sheep  products  voting  in  the 
referendum  who  account  for  at  least 
two-thirds  of  the  production 
represented  by  those  voting  in  the 
referendum. 

(c)  The  initial  referendum  shall  be 
conducted  at  the  county  CES  offices. 

(d)  The  CFSA  of  the  Department  shall 
assist  in  the  conduct  of  the  initial 
referendum. 

§  1 280.651    Supervision  of  referendum. 

The  Administrator  shall  be 
responsible  for  conducting  the 
referendum  in  accordance  with  this 
subpart. 

§1280.652    Eligibility. 

(a)  Eligibility  producers,  feeders,  and 
importers.  Each  person  who  was  a  sheep 
producer,  sheep  feeder,  or  importer  of 


/ 


Federal  Register  /  Vol.  60,  No.  152  /  Tuesday,  August  8,  1995  /  Proposed  Rules 


40321 


sheep  and  sheep  products  during  the 
representative  period  is  entitied  to 
register  and  vote  in  the  referendum, 
^ach  producer,  feeder,  and  importer 
entity  shall  be  entitled  to  cast  only  one 
ballot  in  the  referendimi.  Importers  who 
only  import  raw  wood  are  not  eligible 
to  register  and  vote  in  the  referendum. 

(b)  Proxy  registration  and  voting. 
Proxy  registration  and  voting  is  not 
authorized,  except  that  an  officer  or 
employee  of  a  corporate  producer, 
feeder  or  importer,  or  any  guardian, 
administrator,  executor,  or  trustee  of  a 
producers,  feeder's,  or  importer's  estate, 
or  an  authorized  representative  of  any 
eligible  producer,  feeder,  or  importer 
entity  (other  than  an  individual 
producer,  feeder,  or  importer),  such  as 

a  corporation  or  partnership,  may 
register  and  cast  a  ballot  on  behalf  of 
that  entity.  Any  individual  who 
registers  to  vote  in  the  referendiun  on 
behalf  of  any  producer,  feeder,  or 
importer  entity  shall  certify  that  he  or 
she  is  authorized  by  such  entity  to  take 
such  action. 

(c)  Joint  and  group  interest.  A  group 
of  individuals,  such  as  members  of  a 
family,  joint  tenants,  tenants  in 
common,  a  partnership,  owners  of 
community  property,  or  a  corporation 
engaged  in  sheep  production,  sheep 
feeding  or  the  importation  of  sheep  and 
sheep  products  as  a  producer,  feeder,  or 
importer,  entity,  shall  be  entitled  to  only 
one  vote,  provided,  however,  that  any 
member  of  a  group  may  register  to  vote 
as  a  producer,  feeder,  or  importer  if  he 
or  she  is  an  eligible  producer,  feeder,  or 
importer  separate  from  the  group. 

§  1 280.653    Time  and  place  of  registration 
and  voting. 

The  referendum  shall  be  held  for  one 
day  on  a  date  to  be  determined  by  the 
Secretary.  Eligible  persons  shall  register 
and  vote  following  the  procediues  in 
§  1280.656  of  this  Subpart.  Except  for 
absentee  ballots,  registration  and  voting 
shall  take  place  during  the  normal 
business  hours  of  each  county  CES 
office. 

§1280.654    Facilities  for  registering  and 
voting. 

Each  coimty  CES  office  shall  provide: 

(1)  adequate  facilities  and  space  to 
permit  producers,  feeders,  and 
importers  to  register  and  to  mark  their 
ballots  in  secret, 

(2)  a  sealed  box  or  other  suitable 
receptacle  for  registration  forms  and 
ballots  that  is  kept  under  observation 
during  office  hours  and  secured  at  all 
times,  and 

(3)  copies  of  the  Order  for  review. 


§  1 280.655    Registration  form  and  l)alloL 

A  ballot  (Form  LS-61)  and  combined 
registi-ation  form  (Form  LS-61-2)  shall 
be  used  for  voting  in  person.  The 
information  required  on  the  registration 
form  includes  name,  address,  county  of 
voter  residence,  and  voliune  of 
production.  The  form  also  contains  the 
certification  statement  referenced  in 
§  1280.656(a)(1)  of  this  Subpart.  The 
ballot  requires  producers,  feeders  and 
importers  to  check  a  "yes"  or  "no"  and 
record  their  volume  of  production.  A 
combined  registration  and  voting  form 
(Form  LS-62)  shall  be  used  for  absentee 
voting.  The  information  required  on  the 
combined  registration  and  voting  form 
includes  name,  address,  telephone 
number,  and  county  of  voter  residence, 
and  volume  of  production.  The  form 
also  contains  the  certification  statement 
referenced  in  §  1280.656(b)(1)  of  this 
Subpart.  The  ballot  requires  producers, 
feeders  and  importers  to  check  "yes"  or 
"no"  and  record  their  voliune  of 
production 

§1280.656    Registration  and  voting 
procedures. 

(a)  Registering  and  voting  in-person. 
(1)  Each  producer,  feeder,  and 
importer,  except  importers  who  import 
only  raw  wool,  who  wants  to  vote  in  a 
referendum  shall  register  on  the  day  of 
voting  at  the  county  CES  office  in  which 
the  producer's,  feeder's,  or  importer's 
residence  is  located,  or  at  the  county 
CES  office  that  serves  the  coimty  in 
which  the  producer's,  feeder's,  or 
importer's  residence  is  located. 
Producer,  feeder,  or  importer  entities 
other  than  individuals  shall  register  at 
the  county  CES  office  in  the  county  in 
which  their  headquarters  office  or 
business  is  located,  or  at  the  county  CES 
office  that  serves  the  county  in  which 
the  entities'  headquarters  office  or 
business  is  located.  Producers,  feeders, 
and  importers  will  be  required  to  record 
on  the  voter  registration  Ust  (Form  LS- 
61-3)  their  names  and,  if  applicable,  the 
name  of  the  entity  they  can  represent 
before  they  receive  a  registration  form 
and  ballot.  To  register,  producers, 
feeders,  or  importers  shall  complete  the 
registi'ation  form  (Form  LS-61-2)  and 
certify  that: 

(i)  they  or  the  entity  they  represent 
were  producers,  feeders,  or  importers 
during  the  specified  representative 
period; 

(ii)  the  person  voting  on  behalf  of  an 
entity  referred  to  in  §  1280.652  is 
authorized  to  do  so;  and 

(iii)  the  volume  of  production  fisted  is 
a  true  and  accurate  representation. 

(2)  Each  eligible  producer,  feeder,  or 
importer  who  has  not  voted  by  means  of 
an  absentee  ballot  may  cast  a  ballot  in- 


person  at  the  location  and  time  set  forth 
in  §  1280.653  of  this  Subpart  and  on  a 
date  to  be  announced  by  the  Secretary. 
Eligible  persons  who  record  their  name 
and  the  entity  they  represent  on  the 
voter  registi^tion  list  (Form  LS-61-3) 
will  receive  a  registi^tion  form/envelope 
(Form  LS-61-2)  and  a  ballot  (Form  LS- 
61).  Voting  shall  be  conducted  under 
the  supervision  of  the  local  county  CES 
agent  or  designee.  Voters  would  enter 
the  information  requested  on  the 
registration  form  (Form  LS-61-2)  as 
indicated  above.  Producers,  feeders,  and 
importers  would  then  mark  their  ballots 
to  indicate  "yes  "  or  "no"  and  record  • 
their  volume  of  production  in  the  space 
provided  on  the  ballot.  Voters  shall 
place  their  completed  ballots  in  an 
envelope  marked  SHEEP  BALLOT," 
(Form  LS-61-1)  seal  and  place  it  in  the 
completed  and  signed  registration  form/ 
envelope  marked  "SHEEP 
REFERENDUM,"  (Form  LS-61-2)  seal 
that  envelope  and  personally  place  it  in 
a  box  marked  "Ballot  Box"  or  other 
suitable  receptacle.  A  copy  of  the 
applicable  voter  registration  list  (Form 
LS--61-3)  prepared  by  the  county  CES 
office  shall  be  provided  to  each  CFSA 
county  office  for  in-person  voter 
verification, 
(b)  Absentee  voting. 
(1)  Eligible  producers,  feeders,  and 
importers  who  are  unable  to  vote  in 
person  may  request  a  combined 
registration  and  absentee  ballot  form 
(Form  LS-62)  and  two  envelopes — one 
marked  "SHEEP  BALLOT"  (Form  LS- 
61-1)  and  the  other  marked  "SHEEP 
REFERENDUM"(LS-62-l),  by  mail  or  in 
person  from  the  county  CES  office  in  the 
county  in  which  they  reside  or  the 
county  CES  office  that  serves  the  county 
in  which  they  reside,  if  individuals,  or 
in  which  their  main  office  is  located,  if 
a  corporation  or  other  entity.  These 
forms  and  envelopes  will  be  mailed  by 
the  county  CES  agent  or  designee  to  the 
address  provided  by  the  prospective 
voter.  Only  one  absentee  registration 
form  and  absentee  ballot  will  be 
provided  to  each  eligible  producer, 
feeder,  or  importer.  The  forms  must  be 
requested  during  a  specified  time  period 
which  will  be  announced  by  the 
Secretary.  The  county  CES  office  shall 
enter  on  the  absentee  voter  request  list 
(Form  LS-62-2)  the  name,  address  and 
entity  requesting  an.  absentee  ballot  and 
the  date  the  forms  were  requested.  A 
copy  of  the  applicable  absentee  voter 
request  list  (Form  LS-62-2)  prepared  by 
the  county  CES  office  shall  be  provided 
to  each  CFSA  county  office  for  absentee 
voter  verification. 

(2)  To  register,  eligible  producers, 
feeders,  and  importers  must  complete 
and  sign  the  combined  registration  form 
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and  absentee  ballot  (Form  LS-62)  and 
certify  that: 

(i)  they  or  the  entity  they  represent 
were  producers,  feeders,  or  importers 
during  the  specified  representative 
period, 

(ii)  if  voting  on  behalf  of  an  entity 
referred  to  in  subsection  §  1280.652, 
they  are  authorized  to  do  so;  and 

(iii)  the  volume  of  production  listed  is 
a  true  and  accurate  representation. 

(3)  A  producer,  feeder,  or  importer, 
after  completing  the  absentee  voter 
registration  form  and  the  ballot,  shall 
remove  the  ballot  portion  of  the 
combined  registration  and  absentee 
baUot  form  (Form  LS-62)  and  seal  the 
completed  ballot  in  a  separate  envelope 
marked  "SHEEP  BALLOT'  (Form  LS- 
61-1)  and  place  the  sealed  envelope  in 
a  second  envelope  marked  "SHEEP 
REFERENDUM"  (Form  LS-62-1)  along 
with  the  signed  registration  form. 

Producers,  feeders,  and  importers 
shall  legibly  print  their  names  on  the 
envelope  marked  "SHEEP 
REFERENDUM"  (Form  LS-62-1),  and 
mail  or  hand  deliver  it  to  the  local 
county  CES  office  of  the  county  in 
which  they  reside  or  the  county  CES 
office  serving  the  county  in  which  they 
reside.  In  the  case  of  a  partnership, 
corporation,  estate,  or  other  entity,  the 
registration  form  and  ballot  must  be 
mailed  or  hand  delivered  to  the  county 
CES  office  in  the  coimty  in  which  its 
main  office  is  located  or  the  coimty  CES 
office  in  the  county  serving  the  county 
in  which  its  main  office  is  located. 

(4)  Absentee  ballots  must  be  received 
in  the  county  CES  office  by  the  close  of 
business,  2  business  days  before  the 
date  of  the  referendum.  Absentee  ballots 
received  after  that  date  shall  be  coimted 
as  invalid  ballots.  Upon  receiving  the 
"SHEEP  REFERENDUM"  envelope 
containing  the  registration  form  and 
ballot,  the  coimty  CES  agent  or  designee 
shall  place  it,  unopened,  in  a  secure 
ballot  box.  The  county  CES  agent  or 
designee  shall  record  receipt  of  the 
absentee  vote  on  the  absentee  voter 
reouest  list  (Form  LS-62-2). 

(5)  A  person  who  casts  an  absentee 
ballot  that  is  not  recorded  as  being 
received  or  that  is  received  after  the 
deadline  specified  in  this  section  may 
vote  in  person  at  the  appropriate  county 
CES  office  on  the  day  of  the  referendum. 

Sl28a6S7    Ust  of  registered  voters. 

The  voter  registration  list  (Form  LS- 
61-3)  and  the  absentee  voter  request  list 
(Form  LS-62-2)  shall  be  available  for 
inspection  on  the  day  of  the  referendum 
at  the  county  CES  office  and 
subsequently  at  the  CFSA  county  office. 
They  shall  be  posted  during  regular 
office  hours  in  a  conspicuous  public 


location  at  the  CFSA  county  office  on 
the  second  business  day  following  the 
date  of  the  referendum. 

§1280.658    Challenge  of  voters. 

(a)  Challenge  period.  On  the  day  of 
the  referendum,  the  names  of  voters 
challenged  shall  be  reported  to  the  CES 
county  agent,  who  will  refer  them  to  the 
CFSA  county  office.  After  that,  the 
names  of  the  challenged  voters  shall  be 
referred  directly  to  the  CFSA  county 
office.  A  challenge  may  be  made  no  later 
than  the  close  of  business  on  the  second 
business  day  after  the  date  of  the 
referendum. 

(b)  Who  may  challenge.  Any  person 
may  challenge  a  voter.  Any  person  who 
wants  to  challenge  must  do  so  in  writing 
and  must  include  the  full  name  of  the 
individual  or  other  entity  being 
challenged.  Each  challenge  of  a  voter 
must  be  made  separately  and  each 
challenge  must  be  signed  by  the 
challenger.  The  Secretary  may  issue 
other  guidelines  as  the  Secretary  deems 
necessary. 

(c)  Determination  of  challenges.  The 
CFSA  Coimty  Committee  or  its 
representative,  acting  on  behalf  of  the 
Administrator,  shall  make  a 
determination  concerning  the  challenge 
and  shall  notify  challenged  producers, 
feeders,  or  importers  as  soon  as 
practicable,  but  no  later  than  five 
business  days  after  the  date  of  the 
referendum.  If  the  CFSA  County 
Committee  or  its  representative,  acting 
on  behalf  of  the  Administrator,  is  unable 
to  determine  whether  a  person  was  a 
producer,  feeder,  or  importer  during  the 
representative  period,  or  verify  a  voter's 
recorded  volume  of  production,  it  may 
require  the  person  to  submit  records 
such  as  sales  documents,  import 
documents  or  other  similar  documents 
to  prove  that  the  person  was  a  producer, 
feeder,  or  importer  for  the  representative 
period  and  to  verify  that  the  recorded 
volume  of  production  was  accurately 
stated. 

(d)  Challenged  ballot.  The  registration 
form/envelope  (Form  LS-61-2) 
containing  the  ballots  cast  by  producers, 
feeders,  or  importers  voting  in  person 
who  are  challenged  shall  be  removed 
from  the  ballot  box  and  placed  in  a 
separate  box  until  the  challenge  has 
been  resolved.  The  SHEEP 
REFERENDUM  envelopes  (Form  LS-62- 
1)  containing  absentee  voter  registration 
forms  and  absentee  ballots  of  challenged 
absentee  voters  also  shall  be  removed 
from  the  ballot  box  and  placed  in  the 
box  containing  ballots  of  challenged 
producers,  feeders,  and  importers.  A 
challenge  to  a  ballot  shall  be  deemed  to 
have  been  resolved  if  the  determination 
of  the  CFSA  County  Committee  or  its 


representative  is  not  appealed  within 
the  time  allowed  for  appeal  or  there  has 
been  a  determination  by  CFSA  after  an 
appeal. 

(e)  Appeal.  A  person  declared  to  be 
ineligible  to  register  and  vote  or  whose 
recorded  volume  of  production  has  been 
questioned  by  the  CFSA  Coimty 
Committee  or  its  representative,  acting 
on  behalf  of  the  Administrator,  may  file 
an  appeal  at  the  CFSA  county  office 
witUn  three  business  days  after 
notification  of  such  decision.  Such 
person  may  be  required  to  provide 
documentation  such  as  sales 
documents,  import  documents,  or 
similar  documents  in  order  to 
demonstrate  his  or  her  eligibiUty  or 
verify  the  recorded  volume  of 
production.  An  appeal  shall  be 
determined  by  the  CFSA  County 
Committee  as  soon  as  practicable,  but  in 
all  cases  not  later  than  the  ninth 
business  day  after  the  date  of  the 
referendum.  The  CFSA  County 
Committee's  determination  on  an  appeal 
is  final. 

S  1280.669    RM^elvIng  ballots. 

A  ballot  shall  be  considered  to  have 
been  received  during  the  voting  period 
if: 

(a)  it  was  cast  in  person  in  the  county 
CES  office  prior  to  the  close  of  business 
on  the  day  of  the  referendum;  or 

(b)  it  was  cast  as  an  absentee  ballot, 
and  was  received  in  the  county  CES 
office  not  later  than  the  close  of 
business  within  two  business  days 
before  the  date  of  the  referendum. 

$128a660   Canvassing  ballots. 

(a)  Counting  the  ballots.  The  county 
CES  agent  or  designee  shall  deliver  the 
sealed  ballot  box,  the  voter  registration 
list  (Form  LS-61-3)  and  the  absentee 
voter  request  list  (Form  LS-62-2)  to  the 
CFSA  county  office  by  the  close  of 
business  on  the  first  business  day 
following  the  date  of  the  referendum. 
CFSA  county  Executive  Director  and  the 
county  CES  agent  or  designee  shall 
check  the  registration  forms  and  ballots 
for  all  voters  against  the  voter 
registration  Ust  (Form  LS-61-3)  and  the 
absentee  voter  request  Ust  (Form  LS-62- 
2)  to  determine  properly  registered 
voters.  The  ballots  of  producers,  feeders, 
and  importers  voting  in  person  whose 
names  are  not  on  the  voter  registration 
Ust  (Form  LS-61-3).  shall  be  declared 
invaUd.  Likewise,  the  ballots  of 
producers,  feeders,  and  importers  voting 
absentee  whose  names  are  not  on  the 
absentee  voter  request  Ust  (Form  LS-62- 
2)  shall  be  declared  invaUd.  All  ballots 
of  challenged  voters  declared  ineligible 
or  invaUd  shall  be  kept  separate  from 
the  other  baUots  and  the  envelopes 
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containing  these  ballots  shall  not  be 
opened.  The  valid  ballots  shall  be 
counted  on  the  tenth  business  day  after 
the  referendum  date.  CFSA  county 
office  employees  shall  remove  the 
sealed  "SHEEP  BALLOT"  envelope 
bom  the  registration  form/envelopes  or 
absentee  ballot  envelopes  of  all  eligible 
voters  and  all  challenged  voters 
determined  to  be  eligible.  After 
removing  all  "Sheep  Ballot"  envelopes, 
CFSA  county  employees  shall  open 
them  and  count  the  ballots.  The  ballots 
shall  be  counted  as  follows: 

(1)  Number  of  eligible  producers, 
fieeders,  and  importers  casting  vaUd 
ballots; 

(2)  number  of  producers,  feeders  and 
importers  favoring  the  Order; 

(3)  number  of  producers,  feeders  and 
importers  not  approving  the  Order; 

(4)  volume  of  production  recorded  by 
producers,  feeders  and  importers 
approving  the  Order; 

(5)  volume  of  production  of 
producers,  feeders  and  importers  not 
approving  the  Order; 

(6)  number  of  challenged  ballots; 

(7)  number  of  challenged  ballots 
deemed  ineUgible; 

(8)  number  of  invaUd  ballots;  and 

(9)  number  of  spoiled  ballots. 

(b)  Invalid  Ballots.  Ballots  shall  be 
declared  invalid  if  a  producer,  feeder,  or 
importer  voting  in-person  has  failed  to 
sign  the  voter  registration  list  (Form  LS- 
61—3)  or  an  absentee  voter's  name  is  not 
recorded  on  the  absentee  voter  request 
Ust  (Form  LS-62-2),  or  the  registration 
form  or  ballot  was  incomplete  or 
incorrectly  completed. 

(c)  Spoiled  Ballots.  Ballots  shall  be 
considered  spoiled  if  they  are  mutilated 
or  marked  in  such  a  way  that  either  the 
voter's  volume  of  production  or  the 
"yes"  or  "no"  vote  is  illegible.  Spoiled 
ballots  shall  not  be  considered  as 
approving  or  disapproving  the  Order,  or 
as  a  ballot  cast  in  the  referendum. 

(d)  ConfidentiaUty.  All  ballots  shall  be 
confidential  and  the  contents  of  the 
ballots  shall  not  be  divulged  except  as 
the  Secretary  may  direct.  The  public 
may  witness  the  opening  of  the  ballot 
box  and  the  counting  of  the  votes  but 
may  not  interfere  with  the  process. 

f  1 280.661    CFSA  county  office  report 

The  CFSA  county  office  shall  notify 
the  CFSA  State  office  of  the  results  of 
the  referendum.  Each  CFSA  county 
office  shall  transmit  the  results  of  the 
referendum  in  its  county  to  the  CFSA 
State  office.  Such  report  shall  include 
the  information  listed  in  §  1280.660(a) 
of  this  Subpart.  The  results  of  the 
referendum  in  each  counfy  may  be 
made  available  to  the  public.  A  copy  of 
the  report  of  results  shall  be  posted  for 


thirty  days  in  the  CFSA  county  office  in 
a  conspicuous  place  accessible  to  the 
pubUc,  and  a  copy  shall  be  kept  on  file 
in  the  CFSA  county  office  for  a  period 
of  at  least  twelve  months  after  the 
referendum. 

1^1280.662    CFSA  State  office  report 

Each  CFSA  State  office  shall  transmit 
to  the  Deputy  Administrator,  CFSA,  a 
written  summary  of  the  results  of  the 
referendum  received  fi-om  all  the  CFSA 
county  offices  within  the  State.  The 
summary  shall  include  the  information 
on  the  referendum  results  contained  in 
the  reports  from  all  county  offices 
within  each  State,  and  shall  be  certified 
by  the  CFSA  State  Executive  Director. 
The  CFSA  State  office  shall  maintain  a 
copy  of  the  summary  where  it  shall  be 
available  for  public  inspection  for  a 
period  of  not  less  than  12  months. 

§  1 280.663    Results  of  ttie  referendum. 

(a)  The  Deputy  Administrator,  CFSA, 
shall  submit  the  results  of  the 
referendum  to  the  Administrator.  The 
Administrator  shall  prepare  and  submit 
to  the  Secretary  a  report  of  the  results 
of  the  referendum.  The  results  of  any 
referendum  shall  be  issued  by  the 
Department  in  an  official  press  release 
and  published  in  the  Federal  Register. 
State  reports  and  related  papers  shall  be 
available  for  public  inspection  in  the 
office  of  the  Marketing  Programs 
Branch,  Livestock  and  Seed  Division, 
AMS,  USDA,  Room  2606,  South 
Agriculture  Building,  14th  and 
Independence  Avenue,  SW.. 
Washington,  D.C. 

(b)  If  the  Secretary  deems  it  necessary, 
the  report  of  any  State  or  county  shall   ■ 
be  re-examined  and  checked  by  such 
persons  as  may  be  designated  by  the 
Deputy  Administrator,  CFSA,  or  the 
Secretary. 

§1280.664    Disposition  of  baUots  and 
records. 

Each  CFSA  county  Executive  Director 
shall  place  in  sealed  containers  marked 
with  the  identification  of  the 
referendum  the  voter  registration  list, 
absentee  voter  request  list,  voted  ballots, 
challenged  registration  forms/envelopes, 
challenged  absentee  voter  registration 
forms,  challenged  ballots  found  to  be 
ineligible,  invaUd  ballots,  spoiled 
baUots,  and  county  summaries.  Such 
records  shall  be  placed  under  lock  in  a 
safe  place  under  the  custody  of  the 
CFSA  county  Executive  Director  for  a 
period  of  not  less  than  twelve  months 
after  the  referendum.  If  no  notice  to  the 
contrary  is  received  from  the  Deputy 
Administrator,  CFSA,  by  the  end  of 
such  time,  the  records  shall  be 
destroyed. 


§1280.665    Instructions  and  forms. 

The  Administrator  is  hereby 
authorized  to  prescribe  additional 
instructions  and  forms  not  inconsistent 
with  the  provisions  of  this  subpart  to 
govern  the  conduct  of  the  referendum. 

Dated:  August  3, 1995. 
Lon  Hatamiya, 
Administrator. 
[FR  Doc.  95-19605  Filed  8-7-95;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

10  CFR  Part  600 
RIN  1991AB23 

Financial  Assistance  Rules; 
Regulatory  Reduction 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Department  of  Energy 
(DOE)  today  is  proposing  to  amend  its 
Financial  Assistance  Rules  (Rules)  to 
streamline,  simplify,  and  improve  the 
DOE  financial  assistance  process.  The 
rules  have  been  rewritten  to  eliminate 
coverage  that  is  unnecessary,  to  present 
clear  coverage,  and  to  retain  only  that 
coverage  that  is  considered  suitable  for 
a  regulation.  The  proposed  changes 
primarily  affect  internal  DOE 
procedures  and  will  give  greater 
authorities  to  program  and  field 
contracting  offices  in  soliciting, 
reviewing,  and  processing  applications 
and  making  awards.  The  patent,  data 
and  copyright  provisions  have  been 
streamlined  and  updated  to  reflect  the 
recent  changes  in  the  Department  of 
Energy  Acquisition  Regulations.  The 
Govemmentwide  uniform 
administrative  requirements  for  grants 
and  cooperative  agreements  to  higher 
education  institutions,  hospitals,  and 
other  nonprofits  and  to  governmental 
recipients  are  not  changed  by  this 
proposed  rulemaking.  The 
Govemmentwide  requirements 
pertaining  to  audits  of  State  and  local 
governments  remain  unchanged. 
DATES:  Comments  should  be  submitted 
on  or  before  September  7, 1995. 
ADDRESSES:  Comments  should  be 
addressed  to:  Cherlyn  Seckinger, 
Business  and  Financial  Policy  Division 
(HR-51),  Office  of  Procurement  and 
Assistance  Management,  U.S. 
Department  of  Energy ,^1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-8192. 

SUPPLEMENTARY  INFORMATION: 
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I.    Introduction  and  Purpose 
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II.  Overview  of  the  Organization  of  the  DOE 

Financial  Assistance  Rules 
m.  Changes  to  10  CFR  Part  600 

IV.  Review  Under  Executive  Order  12612 

V.  Regulatory  Review 

VI.  Review  Under  the  R^ulatory  Flexibility 

Act 

VII.  Review  Under  the  Paperwork  Reduction 
Act 

VIII.  Review  Under  the  National 
Environmental  Policy  Act 

IX.  Review  Under  Executive  Order  12778 

X.  Public  Comments 

XI.  Public  Hearing  Determination 

I.  Introduction  and  Purpose 

The  Department  of  Energy  is 
proposing  to  amend  Subpart  A  of  its 
Financial  Assistance  Rules  to  simplify 
and  streamline  the  Bnancial  assistance 
process  in  keeping  with  Departmental 
and  Govemmentwide  initiatives  to 
improve  the  way  the  E)epartment  does 
business.  The  proposed  changes 
primarily  affect  DOE  internal 
procedures  contained  in  Subpart  A 
pertaining  to  the  solicitation, 
evaluation,  and  award  processes,  and 
will  have  Uttle  or  no  impact  on 
requirements  applicable  to  recipients  of 
DOE  financial  assistance.  In  most 
instances,  the  proposed  rule  will  not 
contain  detailed  internal  procedures  for 
CXDE  officials,  but  instead  establish 
standards  or  basic  requirements.  For 
example,  the  section  on  objective  merit 
review  for  financial  assistance 
applications  would  be  reduced  to  the 
essential  elements  required  for  an 
adequate  merit  review  system.  In  other 
sections,  decision  making  would  be 
delegated  to  the  lowest  appropriate  level 
which  in  many  cases  is  at  the 
contracting  activity  where  the  financial 
assistance  awards  are  made  and 
administered.  One  new  section  has  been 
added  to  give  DOE  the  flexibility  in 
appropriate  circumstances  to  make 
small  dollar  awards  on  a  tixed 
obligation  basis.  In  a  fixed  obligation 
award,  a  fixed  amount  of  funds  are 
issued  in  support  of  a  project  without  a 
requirement  for  Federal  monitoring  of 
actual  costs  subsequently  incurred. 
These  awards  are  intended  for  use  in 
support  of  projects  where  there  is 
certainty  about  the  costs  and  project 
accomplishments. 

In  DOE's  implementation  of  the 
imiform  administrative  requirements  for 
grants  and  agreements  with  institutions 
of  higher  education,  hospitals,  and  other 
nonprofit  organizations.on  October  21, 
1994  (59  FR  53260),  DOE  chose  to 
continue  to  extend  the  administrative 
requirements  for  grants  and  agreements 
to  commercial  entities.  In  doing  this 
streamlining  review  of  the  rule,  we 
found  the  patent  and  data  provisions  of 
the  uniform  administrative 


requirements  in  Section  600.136  on 
Intangible  Property  needed 
modifications  to  clarify  how  Section 
600.136  applied  to  commercial 
organizations  with  respect  to  patent, 
data,  and  copyright  coverage  and  to 
cross-reference  the  specific  EXDE  patent, 
data,  and  copyright  coverage  of  the        « 
existing  Section  600.33.  This  proposed 
rule  attempts  to  make  clear  DOE  patent 
and  data  provisions  for  all  recipients 
including  large  businesses  and  foreign 
entities.  The  appropriate  changes  to  the 
uniform  administrative  requirements  of 
Section  600.136  to  the  new  Section 
600.27  are  included  in  this  proposed 
rule. 

II.  Overview  of  Organization  of  DOE 
Financial  Assistance  Rules 

When  IX)E  implemented  the  uniform 
administrative  requirements  of  OMB 
Circular  A-110  for  Grants  and 
Cooperative  Agreements  With 
Institutions  of  Higher  Education, 
Hospital,  Other  Non-Profit 
Organizations  and  Commercial 
Organizations  in  October,  1994,  DOE 
also  reordered  the  subparts  of  the 
Financial  Assistance  Rules. 

The  rules  as  changed  in  October  of 
1994  consist  of  five  subparts:  Subpart  A, 
General;  Subpart  B,  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  With 
'  Institutions  of  Higher  Education, 
Hospitals,  Other  Non-Profit 
Organizations  and  Commercial 
Organizations;  Subpart  C,  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments;  Subpart  D, 
Cooperative  Agreements;  and  Subpart  E, 
Audits  of  State  and  Local  Governments. 
As  part  of  our  streamlining  efforts,  we 
decided  we  no  longer  needed  a  separate 
subpart  for  Cooperative  Agreements 
because  many  of  the  requirements 
pertinent  to  cooperative  agreements 
such  as  the  application,  funding,  and 
administrative  requirements  were  the 
same  as  for  grants.  The  few  areas  that 
were  different  (such  as  the  substantial 
involvement  and  patent  and  data 
provisions)  we  decided  to  integrate  into 
the  general  coverage  in  Subpart  A. 

m.  Changes  to  10  CFR  Part  600 

Section  600.2    Applicability  vto\ild 
be  rewritten  in  simpler  language  to  state 
that  the  EXDE  financial  assistance  rules 
apply  to  financial  assistance 
applications  and  new,  continuation  and 
renewal  awards. 

Section  600.3    Definitions  would  be 
reduced  to  cover  only  those  terms 
which  are  not  defined  elsewhere  in  the 
rule;  therefore,  the  definitions  sections 
in  Subparts  B  and  C,  are  still  needed. 


Section  600.4    Deviations  would  be 
changed  to  update  citations  only. 

Sections  600.5    Selection  of  award 
instrument  would  be  expanded  to  cover 
in  greater  detail  what  DOE  means  by 
substantial  involvement  under 
cooperative  agreements.  This  definition 
of  substantial  involvement  is  consistent 
with  the  existing  coverage  in  Subpart  D 
and  the  Federal  Grant  and  Cooperative 
Agreement  Act. 

Section  600.6    Discretionary  awards 
would  be  eliminated  since  it  is 
primarily  internal  guidance.  Special 
solicitation  instruments  called  Program 
Opportimity  Notices  and  Program 
Research  and  Development 
Announcements  would  be  eliminated. 
In  keeping  with  the  simplification 
objective,  it  was  decided  these  special 
instruments  are  no  longer  necessary  and 
the  general  coverage  under  solicitations 
would  meet  our  needs.  The  policy 
statement  regarding  competition  in 
financial  assistance  has  been  retained, 
but  would  be  moved  to  the  new  Section 
600.6  Eligibility. 

Section  600 . 7    Eligibility  would  be 
renumbered  600.6  and  changed  to 
increase  the  threshold  requiring 
Assistant  Secretary  or  designee  approval 
of  restricted  eligibility  and 
noncompetitive  determinations  from 
$250,000  to  $1,000,000.  This  would 
provide  for  greater  decision-making 
authority  at  the  local  level  where  the 
financial  assistance  awards  are  being 
made  and  administered. 

The  requirement  of  the  existing  rule 
for  a  Federal  Register  notice  for 
noncompetitive  awards  which  has  been 
waived  by  a  class  deviation  would  be 
eliminated  by  this  rulemaking. 

Section  600.8    Small  and 
disadvantaged  business  participation 
would  be  renumbered  600.7  and 
rewritten  as  a  policy  statement  to 
encourage  the  participation  of  small  and 
disadvantaged  businesses  in  DOE 
financial  assistance  and  contracts 
awarded  under  financial  assistance  and 
to  include  in  the  policy  women-owned 
businesses  and  historically  black 
colleges  and  universities. 

Section  600.9    Solicitation  would  be 
renumbered  600.8  and  changed  to  give 
program  offices  the  authority  to  issue 
solicitations.  The  current  rule  requires 
solicitations  to  be  issued  by  a 
contracting  officer  unless  the 
solicitation  is  issued  under  a  program 
rule.  To  ensure  uniformity  and 
compliance  with  the  fundamental 
requirements  of  the  solicitation  process, 
any  solicitation  would  have  to  meet  the 
requirements  contained  in  this  section 
regardless  of  who  issues  it.  Any 
solicitation  issued  by  a  program  office 
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would  require  coordination  with  the 
contracting  office  prior  to  issuance. 

Section  600.10    Form  and  content  of 
applications  would  be  amended  to 
eliminate  the  requirements  pertaining  to 
preapplication  content  because  DOE 
programs  rarely  require  preapplication 
submissions.  If  needed  by  DOE,  the 
solicitation  itself  would  describe  to 
potential  applicants  the  information 
required  in  a  preapplication  based  on 
specific  program  needs. 

Section  600.11    Intergovernmental 
review  would  be  remain  the  same. 

Section  600.12     Generally  applicable 
requirements  would  be  revised  for 
simplicity  and  clarity. 

Section  600.13    Application 
deadlines  would  be  deleted  as  being  too 
rigid  as  a  general  rule  covering  all 
financial  assistance  applications. 
Instead,  the  simplified  requirement 
covered  in  600.8  under  solicitations 
specifies  that  a  solicitation  must  include 
information  specifying  due  dates  and  a 
statement  describing  the  consequences 
of  late  submission. 

Section  600.14     Unsolicited 
applications  would  be  deleted  and  the 
procedures  for  noncompetitive  financial 
assistance  covered  in  Section  600.6 
procedures  will  be  used.  The  criteria  for 
acceptance  of  an  unsolicited  application 
woidd  not  be  changed. 

Section  600. 1 5    Notice  of  program 
interest  would  be  renumbered  600.10 
and  the  coverage  revised  to  eliminate 
the  requirement  that  a  notice  contain  all 
the  information  included  in  a 
solicitation. 

Section  600.16     Objective  merit 
review  would  be  renumbered  600.13 
and  revised  to  allow  more  program 
office  discretion  in  setting  up  a  system 
provided  the  basic  standards  of  a  merit 
review  system  are  met. 

Section  600.17    Conflict  of  interest 
would  be  renumbered  600.14. 

Section  600.18    Authorized  uses  of 
information  would  be  renumbered 

600.15  and  the  definitions  section 
deleted  as  unnecessary. 

Section  600.19    Application 
evaluation  and  selection  would  be 
eliminated  since  the  process  is  covered 
under  objective  merit  review. 

Section  600.20    Legal  authority  and 
effect  of  an  award  would  be  renumbered 

600.16  and  paragraph  (b)  eliminated 
since  it  is  an  internal  administrative 
material  and  not  a  regulatory 
requirement. 

Section  600.21  Contents  of  award 
would  be  renumbered  600.17  and  the 
essential  parts  of  an  award  document 
siunmarized  in  a  short  paragraph. 

Section  600.22    Recipient 
acknowledgement  of  award  would  be 


renimibered  600.18  and  reduced  to  the 
basic  requirements. 

Section  600.23    Notification  to 
unsuccessful  applicants  would  be 
renumbered  600.19  and  the  requirement 
stated  more  concisely. 

Section  600.24    Maximum  DOE 
obligation  would  be  renumbered  600.20. 

Section  600.25    Access  to  records 
would  be  renumbered  600.21  and 
changed  to  cross-reference  the 
Govemmentwide  coverage  contained  in 
Subparts  B  and  C. 

Section  600.26    Disputes  and 
appeals  would  be  renumbered  600.22 
and  language  added  to  cover  alternative 
dispute  resolution. 

Section  600.27    Debarment  and 
suspension  would  be  renimibered 
600.23. 

Section  600.28    Noncompliance 
would  be  renumbered  600.24. 

Section  600.29    Suspension  and 
termination  would  be  renumbered 
600.25. 

Section  600.30    Responsible 
applicant  would  be  deleted  since  it 
doesn't  add  requirements  that  are  not 
covered  elsewhere. 

Section  600.31    Funding  would  be 
renumbered  600.26  and  the  limitations 
related  to  12-month  budget  periods 
removed  so  that  budget  periods  can  be 
more  easily  tied  to  meaningful 
performance  phases  or  activities.  Also, 
provisions  regarding  retroactive 
extensions  would  be  deleted  since  they 
establish  an  imnecessary  restriction  on 
acdons  which  are  within  a  contracting 
officer's  authority  to  approve  or 
disapprove  on  a  case-by-case  basis. 

Section  600.32    Calculation  of  award 
would  be  eliminated  since  it  provides 
instructions  to  DOE  contracting  officials 
which  do  not  need  to  be  in  a  regulation. 
Provisions  of  interest  to  recipients 
{>ertaining  to  excess  funds  notifications 
and  imobligated  balances  are  already 
covered  under  the  Govemmentwide 
requirements  in  Subparts  B  and  C. 

Settion  600.33    Patents,  data  and 
copyrights  would  be  renamed  "Patent 
and  Data  Provisions"  and  renumbered 
as  600.27.  The  patent,  data  and 
copyrights  requirements  for  grant  and 
cooperative  agreement  awards  have 
been  streamlined  and  have  been  revised 
to  be  consistent  with  the  Department's 
recent  updating  of  patent  regulations  for 
contracts  (60  FR  11812). 

Section  600.34    New  restrictions  on 
lobbying  would  be  renumbered  600.28, 
renamed,  and  cross-reference  the 
lobbying  rules  at  10  CFR  601. 

A  new  Section  600.29    Fixed 
obligation  awards  would  be  added  to 
give  DOE  the  flexibility  to  make  small 
dollar  ($100,000  or  less)  financial 
assistance  awards  on  a  fixed  amoimt 


basis  where  there  is  certainty  about  the 
costs  and  the  project  accomplishments 
are  readily  discemable  such  as, 
conferences,  workshops,  equipment, 
and  travel.  This  type  of  award  would 
reduce  the  administrative  requirements 
placed  on  recipients  and  reduce  the 
administrative  burden  for  both  DOE  and 
recipients.  Fixed  obligation  awards  have 
been  previously  authorized  by  a  class 
deviation  from  10  CFR  Part  600  which 
is  now  being  superseded  by  these 
provisions. 

In  Section  600.112    Forms  for 
applying  for  Federal  assistance  of 
Subpart  B,  paragraph  (c)  would  be 
revised  by  changing  the  cross-references 
in  the  parenthetical  phrase  "(See 
Section  600.31  (b)  and  (c))"  to  read 
"(See  Section  600.26  (b)  and  (c))." 

Section  600.136    Intangible  property 
of  Subp>art  B  would  be  revised  to  cross- 
reference  the  new  Section  600.27  and  to 
clarify  the  coverage  for  commercial 
organizations. 

Section  600 .  306    Cost  sharing  of 
Subpart  D  would  be  renumbered  600.30 
and  applied  to  grants  as  well  as 
cooperative  agreements  since  choice  of 
financial  assistance  instrument  is 
irrelevant  to  the  basic  policy  of 
requiring  cost  sharing  for  research, 
development,  and  demonstration 
projects. 

Subpart  D  Cooperative  Agreements 
would  be  removed  and  Subpart  E  Audits 
of  State  and  Local  Governments  would 
bie  redesignated  as  Subpart  D. 

Sections  600.402,  600.403,  600.405. 
and  600.415  of  Subpart  E  would  be 
amended  to  correct  the  references 
resulting  from  the  proposed 
streamlining  changes. 

IV.  Review  Under  Executive  Order 
12612 

Executive  Order  12612  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  effects  on  States,  on  the 
relationship  between  the  Federal 
Government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
Government.  If  there  are  sufficient 
substantial  direct  effects,  then  the 
Executive  Order  requires  preparation  of 
a  federalism  assessment  to  be  used  in  all 
decisions  involved  in  promulgating  and 
implementing  a  policy  action.  Today's 
proposed  rule  would  revise  certain 
policy  and  procedural  requirements. 
However,  EKDE  has  determined  that  this 
rulemaking  will  not  have  a  substandal 
direct  effect  on  the  institutional 
interests  or  traditional  functions  of 
States. 
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V.  Regulatory  Review 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
0«ler  12866,  "Regulatory  Planning  and 
Review,"  (58  PR  51735,  October  4, 
1993).  Accordingly,  today's  action  was 
not  subject  to  review  under  the 
Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs. 

VI.  Review  Under  the  Regulatory 
Flexibility  Act 

This  proposed  rule  was  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980,  Pub.L.  96-354, 94  Stat.  1164. 
which  requires  preparation  of  a 
regulatory  flexibility  analysis  for  any 
regulation  that  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  i.e.,  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions.  DOE 
has  concluded  that  the  proposed  rule 
would  only  affect  small  entities  as  they 
apply  for  and  receive  financial 
assistance,  and  does  not  create 
additional  economic  impact  on  small 
entities  as  a  whole.  EXDE  certifies  that 
this  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
and,  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

Vn.  Review  Under  the  Paperwork 
Reduction  Act 

No  information  collection  or 
recordkeeping  requirements  are 
imposed  upon  the  public  by  this 
rulemaking.  Accordingly,  no  0MB 
clearance  is  required  under  the 
Paperwork  Reduction  Act  of  1980,  44 
use  3501,  et.  seq.,  or  0MB 
implementing  regulations  at  5  CFR  Part 
.  1320. 

Vm.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  this  rule  falls 
into  a  class  of  actions  (categorical 
exclusions  A5)  that  are  categorically 
excluded  from  National  Environmental 
Pohcy  Act  (NEPA)  review  because  they 
would  not  individually  or  ciunulatively 
have  significant  impact  on  the  human 
environment,  as  determined  by  the 
Department's  regulations  (10  CFR  Part 
1021,  Subpart  D)  implementing  the 
National  Environmental  Policy.  Act  of 
1969  (42  U.S.C.  4321,  4331-4335,  4341- 
4347  (1976)).  Therefore,  this  rule  does 
not  require  an  environmental  impact 
statement  or  an  environmental 
assessment  pursuant  to  NEPA. 


DC.  Review  Under  Executive  Order 
12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  (b)(2),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation 
specifies  clearly  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  revisions  for  the 
exhaustion  of  such  administrative 
proceedings,  and  defines  the  terms.  DOE 
certifies  that  today's  rule  meets  the 
requirements  of  sections  2  (a)  and  (b)  of 
Executive  Order  12778. 

X.  Public  Conunents 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  data,  views,  or  arguments 
with  respect  to  the  changes  set  forth  in 
this  notice.  Three  copies  of  written 
comments  should  be  submitted  to  the 
address  indicated  in  the  ADDRESSES 
section  of  this  notice.  All  comments 
received  will  be  available  for  pubfic 
inspection  in  the  DOE  Reading  Room, 
Room  lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585,  between  the 
hoiu^  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
All  written  comments  received  by  the 
date  given  in  the  DATES  section  will  be  , 
fully  considered.  Any  information 
considered  to  be  confidential  must  be  so 
identified  and  submitted  in  writing,  one . 
copy  only.  The  EXDE  reserves  the  right 
to  determine  the  confidential  status  of 
the  information  and  to  treat  it  according 
to  our  determination. 

XI.  Public  Hearing  Determination 

E)OE  has  concluded  that  this  proposed 
rule  does  not  involve  any  significant 
issues  of  law  or  fact.  Therefore, 
consistent  with  5  U.S.C.  553,  DOE  has 
not  scheduled  a  public  hearing. 

List  of  Subjects  in  10  CFR  Part  600 

Accounting;  Administrative  practice 
and  procedure;  Government  contracts; 
Grant  programs,  Indians, 
Intergovernmental  relations;  Loan 
programs.  Lobbying;  Penalties; 
Reporting  and  recordkeeping 
requirements. 


Issued  in  Washington,  D.C,  On  July  31, 
1995. 
Richard  H.  Hopf, 

Deputy  Assistant  Secretary  for  Procurement 
and  Assistance  Management. 

For  the  reasons  set  out  in  the 
preamble.  Part  600  of  Chapter  11,  Title 
10  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  set  forth 
below: 

PART  600— FINANCIAL  ASSISTANCE 
RULES 

1.  The  authority  citation  for  Part  600 
continues  to  read  as  follows: 

Authority:  Sees.  644  and  646,  Pub.  L.  95- 
91,  91  Stat.  599  (42  U.S.C  7254  and  7256); 
Pub.  L.  97-258,  96  Stat.  1003-1005  (31  U.S.C. 
6301-6308),  unless  otherwise  noted. 

Subparts  D  and  E— [Amended] 

2.  The  existing  Subpart  D 
"Cooperative  Agreements"  is  removed 
and  Subpart  E  "Audits  of  State  and 
Local  Governments"  is  redesignated  as 
Subpart  D,  and  §§  600.400  through 
600.417  are  redesignated  as  §§600.300 
through  600.317. 

§600.112    [Amemtod] 

3.  Section  600.112(c)  is  amended  by 
revising  the  parenthetical  phrase  "(See 
Section  600.31(b)  and  (c))"  to  read  "(See 
Section  600.26(b)  and  (c))." 

4.  Section  600.136  is  revised  to  read 
as  follows: 

§600.136    Intangible  property. 

(a)  Recipients  that  are  institutions  of 
higher  education,  hospitals,  and  other 
non-profit  organizations  are  subject  to 
the  following: 

(1)  The  recipient  may  copyright  any 
work  that  is  subject  to  copyright  and 
was  developed,  or  for  which  ownership 
was  purchased,  imder  an  award.  DOE 
reserves  a  royalty-fi-ee,  nonexclusive 
and  irrevocable  right  to  reproduce, 
publish  or  otherwise  use  the  work  for 
Federal  piu-poses,  and  to  authorize 
others  to  do  so. 

(2)  Recipients  are  subject  to 
applicable  regulations  governing  patents 
and  inventions.  (See  10  CFR  600.27) 

(3)  DOE  has  the  right  to:        ^ 
(i)  Obtain,  reproduce,  publish  or 

otherwise  use  the  data  first  produced 
under  an  award. 

(ii)  Authorize  others  to  receive, 
reproduce,  publish,  or  otherwise  use 
such  data  for  Federal  purposes. 

(4)  Title  to  intangible  property  and 
debt  instruments  acquired  under  an 
award  or  subaward  vests  upon 
acquisition  in  the  recipient.  The 
recipient  shall  use  that  property  for  the 
originally-authorized  purpose,  and  the 
recipient  shall  not  encumber  the 
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property  without  approval  of  DOE. 
When  no  longer  needed  for  the 
originally  authorized  purpose, 
disposition  of  the  intangible  property 
shall  occiu  in  accordance  with  the 
provisions  of  Section  600.134(g). 

(b)  Recipients  that  are  commercial 
entities  shall  follow  the  provisions  set 
forth  at  10  CFR  600.27. 

§600.302    [Amended] 

5.  Newly  redesignated  §  600.302  is 
amended  in  paragraph  (d)  by  revising 
"Sections  600.25,  600.153,  600.242.  and 
600.305"  to  read  "Sections  600.21, 
600.153,  and  600.242". 

§600.303    [Amended] 

6.  In  paragraph  (c),  of  newly 
redesignated  §  600.303  revise  "Sections 
600.126,  600.226,  and  600.305"  to  read 
"Sections  600.126  and  600.226". 

§600.305    [Amended] 

7.  In  newly  redesignated 
§600.305(b)(2)(ii)(C),  revise  "Section 
600.424  of  subpart  E"  to  read  "Section 
600.324  of  subpart  D". 

§600.315    [Amended] 

8.  Newly  redesignated  §  600.315  is 
amended,  in  the  first  sentence,  by 
revising  "Section  600.436  of  subpart  E" 
to  read  "Section  600.336  of  subpart  D". 

9.  Subpart  A  is  revised  to  read  as 
follows: 

Subpart  A— General 

600.1  Purpose. 

600.2  Applicability. 

600.3  Definitions. 

600.4  Deviations. 

600.5  Selection  of  award  instrument 

600.6  Eligibility. 

600.7  Small  and  disadvantaged  and 
women-owned  business  participation. 

600.8  Solicitation. 

600.9  Notice  of  program  interest. 

600.10  Form  and  content  of  applications. 

600.11  Intergovernmental  review. 

600.12  Generally  applicable  requirements. 

600.13  Objective  merit  review. 

600. 1 4  Conflict  of  interest. 

600. 1 5  Authorized  uses  of  information. 

600.16  Legal  authority  and  effect  of  an 
award. 

600. 1 7  Contents  of  award. 

600. 1 8  Recipient  acknowledgement  of 
award. 

600.19  Notification  to  unsuccessful 
applicants. 

600.20  Maximum  DOE  obligation. 

600.21  Access  to  records. 

600.22  Disputes  and  appeals. 

600.23  Debarment  and  suspension. 

600.24  Noncompliance. 

600.25  Suspension  and  termination. 

600.26  Funding. 

600.27  Patent  and  data  provisions. 

600.28  New  restrictions  on  lobbying. 

600.29  Fixed  obligation  awards. 

600.30  Cost  sharing. 


Subpart  A— General 

§600.1    Purpose. 

This  part  implements  the  Federal 
Grant  and  Cooperative  Agreement  Act, 
Pub.  L.  95-224,  as  amended  by  Public 
Law  97-258  (31  U.S.C.  6301-6308),  and 
establishes  uniform  policies  and 
procedures  for  the  award  and 
administration  of  DOE  grants  and 
cooperative  agreements.  This  subpart 
(Subpart  A)  sets  forth  the  policies  and 
procedures  applicable  to  the  award  and 
administration  of  grants  and  cooperative 
agreements. 

§600.2    Applicability. 

(a)  Except  as  otherwise  provided  by 
Federal  statute  or  program  rule,  this  part 
applies  to  applications,  solicitations, 
and  new,  continuation,  and  renewal 
awards  (and  any  subsequent 
subawards). 

(b)  Any  new,  continuation,  or  renewal 
award  (and  any  subsequent  subaward) 
shall  comply  with  any  applicable 
Federal  statute.  Federal  rule.  Office  of 
Management  and  Budget  (OMB) 
Circular  and  Govemmentwide  guidance 
in  effect  as  of  the  date  of  such  award. 

(c)  Financial  assistance  to  foreign 
entities  is  governed  by  this  part  and  by 
the  administrative  requirements  and 
tost  principles  applicable  to  their 
respective  recipient  type,  e.g, 
governmental,  non-profit,  commercial, 
to  the  extent  appropriate. 

§600.3    Definitions. 

Amendment  means  the  written 
docuiment  executed  by  a  DOE 
contracting  officer  that  changes  one  or 
more  terms  or  conditions  of  an  existing 
financial  assistance  award. 

Assistance. means  the  transfer  of 
money,  property,  services  or  anything  of 
value  to  a  recipient  to  accomplish  a 
public  purpose  of  support  or 
stimulation  authorized  by  Federal 
statute,  as  differentiated  from  financial 
assistance  which  covers  the  transfer  of 
money  or  property  only.  Financial 
assistance  instruments  are  grants  and 
cooperative  agreements  and  subawards. 

Award  means  the  written  docimient 
executed  by  a  DOE  Contracting  Officer, 
after  an  application  is  approved,  which 
contains  the  terms  and  conditions  for 
providing  financial  assistance  to  the 
recipient. 

Budget  period  means  the  interval  of 
time,  specified  in  the  award,  into  which 
a  project  is  divided  for  budgeting  and 
funding  purposes. 

Continuation  award  means  an  award 
for  a  succeeding  or  subsequent  budget 
period  after  the  initial  budget  {)eriod  of 
either  an  approved  project  period  or 
renewal  thereof. 


Contract  means  a  written 
procurement  contract  executed  by  a 
recipient  or  subrecipient  for  the 
acquisition  of  property  or  services  under 
a  financial  assistance  award. 

Contracting  Officer  means  the  DOE 
official  authorized  to  execute  awards  on 
behalf  of  DOE  and  who  is  responsible 
for  the  business  management  and  non- 
program  aspects  of  the  financial 
assistance  process. 

DOE  Patent  Counsel  means  the 
Department  of  Energy  Patent  Counsel 
assisting  the  Contracting  Officer  in  the 
review  and  coordination  of  patents  and 
data  related  items. 

Nonprofit  organization  means  any 
corporation,  trust,  foundation,  or 
institution  which  is  entitled  to 
exemption  under  section  501(c)(3)  of  the 
Internal  Revenue  Code,  or  which  is  not 
organized  for  profit  and  no  part  of  the 
net  earnings  of  which  inure  to  the 
benefit  of  any  private  shareholder  or 
individual  (except  that  the  definition  of 
"nonprofit  organization"  at  48  CFR 
27.301  shall  apply  to  the  use  of  the 
patent  clause  at  Section  600.27). 

Objective  merit  review  means  a 
thorough,  consistent  and  independent 
examination  of  applications  based  on 
pre-established  criteria  by  persons 
knowledgeable  in  the  field  of  endeavor 
for  which  support  is  requested. 

Program  rule  means  a  rule  issued  by 
a  DOE  program  office  for  the  award  and 
administration  of  financial  assistance 
which  may  describe  the  program's 
piupose  or  objectives,  eligibility 
requirements  for  applicants,  types  of 
program  activities  or  areas  to  be 
supported,  evaluation  and  selection 
process,  cost  sharing  requirements,  etc. 
These  rules  usually  supplement  the 
generic  policies  and  procedures  for 
financial  assistance  contained  in  this 
part. 

Project  period  means  the  total  period 
of  time  indicated  in  an  award  during 
which  DOE  expects  to  provide  financial 
assistance.  A  project  period  may  consist 
of  one  or  more  budget  periods  and  may 
be  extended  by  DOE. 

Recipient  means  the  organization, 
individual,  or  other  entity  that  receives 
an  award  from  DOE  and  is  financially 
accountable  for  the  use  of  any  DOE 
funds  or  property  provided  for  the 
performance  of  the  project,  and  is 
legally  responsible  for  carrying  out  the 
terms  and  conditions  of  the  award. 

Renewal  award  means  an  award 
which  adds  one  or  more  additional 
budget  periods  to  an  existing  project 
period. 

Research  and  development  means  all 
research  activities,  both  basic  and 
applied,  and  all  development  activities 
that  are  supported  at  universities, 
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colleges,  and  other  non-profit 
institutions  and  commercial 
organizations.  "Research"  is  defined  as 
a  systematic  study  directed  toward 
fuller  scientific  knowledge  or 
understanding  of  the  subject  studied. 
The  term  research  also  includes 
activities  involving  the  training  of 
individuals  in  research  techniques 
where  such  activities  utilize  the  same 
facilities  as  other  research  and 
development  activities  and  where  such 
activities  are  not  included  in  the 
instruction  function.  "Development"  is 
the  systematic  use  of  knowledge  and 
understanding  gained  from  research 
directed  toward  the  production  of  useful 
materials,  devices,  systems,  or  methods, 
including  design  and  development  of 
prototypes  and  processes. 

f60a4    Dwrtotlons. 

(a)  General.  (1)  A  deviation  is  the  use 
of  any  policy,  procedure,  form, 
standard,  term,  or  condition  which 
varies  from  a  requirement  of  this  part, 
or  the  waiver  of  any  such  requirement, 
unless  such  use  or  waiver  is  authorized 
or  precluded  by  Federal  statute.  The  use 
of  optional  or  discretionary  provisions 
of  this  part,  including  special  restrictive 
conditions  used  in  accordance  with 
Sections  600.114  and  600.212,  are  not 
deviations.  The  waiver  provisions  of  the 
patent  requirements  of  Section  600.27 
and  awards  to  foreign  entities  are  not 
subject  to  the  requirements  of  this 
section. 

(2)  A  single-case  deviation  is  a 
deviation  which  applies  to  one  financial 
assistance  transaction  and  one 
applicant,  recipient,  or  subrecipient 
only. 

(3)  A  class  deviation  is  a  deviation 
which  applies  to  more  than  one 
financial  assistance  transaction, 
applicant,  recipient,  or  subrecipient. 

(b)  The  DOE  officials  specified  in 
paragraph  (c)  of  this  section  may 
authorize  a  deviation  only  upon  a 
written  determination  that  the  deviation 
is — 

(1)  Necessary  to  achieve  program 
objectives; 

(2)  Necessary  to  conserve  public 
funds; 

(3)  Otherwise  essential  to  the  public 
interest;  or 

(4)  Necessary  to  achieve  equity. 

(c)  Approval  procedures.  (1)  A 
deviation  request  must  be  in  writing  and 
must  be  submitted  to  the  responsible 
DOE  Contracting  Officer.  An  applicant 
for  a  subaward  or  a  subrecipient  shall 
submit  any  such  request  through  the 
recipient. 

(2)  Except  as  provided  in  paragraph 
(c)(3)  of  this  section— 


(i)  A  single-case  deviation  may  be 
authorized  by  the  responsible  Head  of 
Contracting  Activity  (HCA).  Any 
proposed  single-case  deviation  from  the 
requirements  of  Section  600.27 
concerning  patents  or  data  shall  be 
referred  to  the  DOE  Patent  Counsel  for 
review  and  concurrence  prior  to 
submission  to  the  HCA. 

(ii)  A  class  deviation  may  be 
authorized  by  the  Deputy  Assistant 
Secretary  for  Procurement  and 
Assistance  Management  or  his  or  her 
designee. 

(3j  Whenever  the  approval  of  OMB, 
other  Federal  agency,  or  other  DOE 
office  is  required  to  authorize  a 
deviation,  the  proposed  deviation  must 
be  submitted  to  the  Deputy  Assistant 
Secretary  for  Procurement  and 
Assistance  Management  or  designee  for 
concurrence  prior  to  submission  to  the 
authorizing  official.  Any  proposed  class 
deviation  from  the  requirements  of 
Section  600.27  concerning  patents  or 
data  shall  be  forwarded  through  the 
Assistant  General  Counsel  for 
Technology  Transfer  and  Intellectual 
Property  or  designee. 

(a)  Notice.  Whenever  a  request  for  a 
class  deviation  is  approved,  DOE  shall 
publish  a  notice  in  the  Federal  Register 
at  least  15  days  befoce  the  class 
deviation  becomes  effective.  Whenever 
a  class  deviation  is  contained  in  a 
proposed  program  rule,  the  preamble  to 
the  proposed  rule  shall  describe  the 
purpose  and  scope  of  the  deviation. 

(e)  Subawards.  A  recipient  may  use  a 
deviation  in  a  subaward  only  with  the 
prior  written  approval  of  a  DOE 
Contracting  Officer. 

S  600.5    Selection  of  award  instrument 

(a)  If  DOE  has  administrative 
discretion  in  the  selection  of  the  award 
instrument,  the  DOE  decision  as  to 
whether  the  relationship  is  principally 
one  of  prociuement  or  assistance  shall 
be  made  pursuant  to  the  Federal  Grant 
and  Cooperative  Agreement  Act  as 
codified  at  31  U.S.C.  6301-6306.  A  grant 
or  cooperative  agreement  shall  be  the 
appropriate  instrument,  in  accordance 
with  this  part,  when  the  principal 
purpose  of  the  relationship  is  the 
transfer  of  money  or  property  to 
accomplish  a  public  purpose  of  support 
or  stimulation  authorized  by  Federal 
statute.  DOE  shall  limit  involvement 
between  itself  and  the  recipient  in  the 
performance  of  a  project  to  the 
minimum  necessary  to  achieve  DOE 
prora-am  objectives. 

(bj  When  it  is  anticipated  that 
substantial  involvement  will  be 
necessary  between  DOE  and  the 
recipient  during  performance  of  the 
contemplated  activity,  the  award 


instrument  shall  be  a  cooperative 
agreement  rather  than  a  grant.  I 

Substantial  involvement  exists  if: 

(1)  Responsibility  for  the 
management,  control,  or  direction  of  the 
project  is  shared  by  DOE  and  the 
recipient,  or 

(2)  Responsibility  for  the  performance 
of  the  project  is  shared  by  IXDE  and  the 
recipient,  or 

(3j  DOE  has  the  right  to  intervene  in 
the  conduct  or  performance  of  project 
activities  for  programmatic  reasons. 
Intervention  includes  the  interruption 
or  modification  of  the  conduct  or 
performance  of  project  activities. 
Suspension  or  termination  of  the 
cooperative  agreement  imder  Sections 
600.162  and  600.243  does  not  constitute 
intervention  in  the  conduct  or 
performance  of  project  activities. 

(4)  Providing  technical  assistance  or 
guidance  of  a  programmatic  nature  to  a 
recipient  does  not  constitute  substantial 
involvement  if  the  recipient  is  not 
required  to  follow  such  guidance  or  if 
the  technical  assistance  or  guidance  is 
not  expected  to  result  in  continuing 
DOE  involvement  in  the  performance  of 
the  project. 

(5)  Technical  assistance  or  guidance 
which  pertains  to  the  administrative 
requirements  of  the  award  does  not 
constitute  substantial  involvement. 

(c)  Every  cooperative  agreement  shall 
explicitly  state  the  substantial 
involvement  anticipated  between  DOE 
and  the  recipient  during  performance  of 
the  project. 

§600.6    Eligibility. 

(a)  General.  DOE  shall  solicit 
applications  for  financial  assistance  in  a 
manner  which  provides  for  the 
maximum  amount  of  competition 

(b)  Restricted  eligibility.  If  DOE 
restricts  eligibility,  an  explanation  of 
why  the  restriction  of  eligibility  is 
considered  necessary  shall  be  included 
in  the  solicitation,  program  rule,  or 
published  notice.  If  the  aggregate 
amount  of  DOE  funds  available  for 
award  under  such  a  solicitation  or 
published  notice  is  $1,000,000  or  more 
such  restriction  of  eligibility  shall  be 
supported  by  a  written  determination 
initiated  by  the  program  office  and 
approved  by  an  official  no  less  than  two 
levels  above  the  initiating  program 
official  and  concurred  in  by  the 
Contracting  Officer  and  legal  counsel.  If 
the  amount  of  E)OE  funds  is  less  than 
$1,000,000,  the  cognizant  HCA  and  the 
Contracting  Officer  may  approve  the 
determination. 

(c)  DOE  may  award  a  grant  or 
cooperative  agreement  on  a 
noncompetitive  basis  only  if  the 
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application  satisfies  one  or  more  of  the 
following  selection  criteria. 

(1)  The  activity  to  be  funded  is 
necessary  to  the  satisfactory  completion 
of,  or  is  a  continuation  or  renewal  of,  an 
activity  presently  being  funded  by  DOE 
or  another  Federal  agency,  and  for 
which  competition  for  support  would 
have  a  significant  adverse  effect  on 
continuity  or  completion  of  the  activity. 

(2)  The  activity  is  being  or  would  be 
conducted  by  the  applicant  using  its 
own  resources  or  those  donated  or 
provided  by  third  parties;  however,  DOE 

-  support  of  that  activity  would  enhance 
the  pubhc  benefits  to  be  derived  and 
DOE  knows  of  no  other  entity  which  is 
conducting  or  is  planning  to  conduct 
such  an  activity. 

(3)  The  applicant  is  a  imit  of 
government  and  the  activity  to  be 
supported  is  related  to  performance  of  a 
governmental  function  within  the 
subject  jurisdiction,  thereby  precluding 
DOE  provision  of  support  to  another 
entity. 

(4)  The  applicant  has  exclusive 
domestic  capability  to  perform  the 
activity  successfully,  based  upon  unique 
equipment,  proprietary  data,  technical 
expertise,  or  other  such  unique 
qualifications. 

(5)  The  award  implements  an 
agreement  between  the  United  States 
Government  and  a  foreigi^^ovemment 
to  fund  a  foreign  applicant. 

(6)  Time  constramts  associated  with  a 
public  health,  safety,  welfare  or  national 
security  requirement  preclude 
competition. 

(7)  The  proposed  project  represents  a 
unique  or  innovative  idea,  method,  or 
approach  which  would  not  be  eligible 
for  financial  assistance  under  a  recent, 
current,  or  planned  solicitation,  and  if, 
as  determined  by  DOE.  a  competitive 
solicitation  would  not  be  appropriate. 

(8)  The  responsible  program  Assistant 
Secretary  (or  official  of  equivalent 
authority),  with  the  approval  of  the 
Deputy  Assistant  Secretary  for 
Pnxnirement  and  Assistance 
Management,  determines  that  a 
noncompetitive  award  is  in  the  public 
interest.  This  authority  may  not  be 
delegated. 

(d)  Documentation  requirements.  A 
determination  of  noncompetitive 
financial  assistance  (normally  prepared 
by  the  responsible  program  official 
(project  officer))  is  required  to  explain 
the  basis  for  the  proposed 
noncompetitive  award  and  shall  be 
placed  in  the  award  file. 

(e)  Approval  requirements. 
Determinations  of  noncompetitive 
awards  shall  be  approved,  prior  to 
award,  by  the  initiating  program  official, 
by  the  responsible  program  Assistant 


Secretary  (or  official  of  equivalent 
authority)  or  designee,  who  shall  be  not 
less  than  two  organizational  levels 
above  that  of  the  project  officer,  by  the 
Contracting  Officer  and  shall  be 
concurred  in  by  local  legal  counsel. 
Where  the  amount  of  DOE  funds  is  less 
than  $1,000,000  for  a  noncompetitive 
financial  assistance  award,  the 
determination  shall  be  approved  by  the 
cognizant  HCA  and  the  Contracting 
Officer.  Concurrence  may  be  waivwi  by 
local  legal  counsel. 

§600.7    Small  and  disadvantaged  and 
women-owned  tHisiness  participation. 

(a)  DOE  encourages  the  participation 
in  financial  assistance  awards  of  small 
businesses,  including  those  owned  by 
socially  and  economically 
disadvantaged  individuals  and  women, 
of  historically  black  colleges,  and  of 
colleges  and  imiversities  with 
substantial  minority  enrollments. 

(b)  For  definitions  of  the  terms  in 
paragraph  (a)  of  this  section,  see  the 
Higher  Education  Act  of  1965,  and  15 
U.S.C.  644.  as  amended  by  the  Federal 
Acquisition  Streamlining  Act,  and 
implementing  regulations  under  FASA 
issued  by  the  Office  of  Federal 
Procurement  Policy. 

(c)  DOE  shall  require  recipients  and 
subrecipients  to  take  affirmative  action 
with  respect  to  such  entities  in  contracts 
under  financial  assistance  awards  and 
subawards  as  required  under  Sections 
600.144  and  600.236. 

§600.8    Solicitation. 

(a)  General.  A  solicitation  for  financial 
assistance  applications  shall  be  in  the 
form  of  a  program  rule  or  other  publicly 
available  document  which  invites  the 
submission  of  applications  by  a 
common  due  date  or  within  a  prescribed 
period  of  time. 

(1)  A  Program  Assistant  Secretary  (or 
official  of  equivalent  authority)  may 
armually  issue  a  program  notice 
describing  research  areas  in  which 
financial  assistance  is  being  made 
available.  Such  notice  shall  also  state 
whether  the  research  areas  covered  by 
the  notice  are  to  be  added  to  those  listed 
in  a  previously  issued  program  rule.  If 
they  are  to  be  included,  then 
applications  received  as  a  result  of  the 
notice  may  be  treated  as  having  been  in 
response  to  that  previously  published 
program  rule.  If  diey  are  not  to  be 
included,  then  applications  received  in 
response  to  the  notice  are  to  be  treated 
as  imsolicited  applications.  Solicitations 
may  be  issued  by  a  DOE  Contracting 
Officer  or  program  office  with  prior 
concurrence  of  the  contracting  office. 

(2)  DOE  shall  publish  either  a  copy  or 
a  notice  of  the  availability  of  a  financial 


assistance  solicitation  in  the  Federal 
Register.  DOE  shall  publish  solicitations 
or  notices  in  the  Commerce  Business 
Daily  when  potential  applicants  include 
for-profit  orgrmizations  or  when  there  is 
the  potential  for  significant  contracting 
opportunities  under  the  resulting 
financial  assistance  awards. 

(b)  Subawards.  In  accordance  with  the 
provisions  of  the  applicable  statute  and 
program  rules,  if  a  IXDE  financial 
assistance  program  involves  the  award 
of  financial  assistance  by  a  recipient  to 

a  subrecipient,  the  recipient  shall 
provide  sufficient  advance  notice  so  that 
potential  subrecipients  may  prepare 
timely  applications  and  secure 
prerequisite  reviews  and  approvals. 

(c)  Contents  of  solicitation.  Each 
solicitation  shall  include  the  following 
types  of  information  and  such  other 
information  as  may  be  necessary  to 
allow  potential  applicants  to  decide 
whether  to  submit  an  appkcation.  to 
understand  how  applications  will  be 
evaluated,  and  to  know  what  the 
obligations  of  a  recipient  would  be. 

(1)  A  control  numoer  assigned  by  the 
issuing  DOE  office; 

(2)  The  amoimt  of  money  available  for 
award  and.  if  appropriate,  the  expected 
size  of  individual  awards  broken  down 
by  areas  of  priority  or  emphasis,  and  the 
expected  number  of  awards; 

(3)  The  type  of  award  instrument  or 
instruments  to  be  used; 

(4)  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program; 

(5)  Who  is  eligible  to  apply; 

(6)  The  expected  duration  of  DOE 
support  or  the  period  of  performance; 

(7)  Application  form  or  format  to  be 
used,  location  for  application 
submission,  and  number  of  copies 
required; 

(8)  The  name  of  the  responsible  DOE 
Contracting  Officer  (or,  for  program 
notices  or  solicitations  issued  by  the 
program  office,  the  program  office 
contact)  to  contact  for  additional 
information,  and,  as  appropriate,  an 
address  where  application  forms  may  be 
obtained; 

(9)  Whether  loans  are  available  under 
the  DOE  Minority  Economic  Impact 
(MEI)  loan  program,  10  CFR  part  800,  to 
finance  the  cost  of  preparing  a  financial 
assistance  application,  and,  if  MEI  loans 
are  available,  a  general  description  of 
the  eligibility  requirements  for  such  a 
loan,  a  reference  to  Catalog  of  Federal 
Domestic  Assistance  Number  81.063, 
and  the  name  and  address  of  the  DOE 
office  &t)m  which  additional 
information  and  loan  application  forms 
can  be  obtained; 

(10)  Appropriate  periods  or  due  dates 
for  submission  of  applications  and  a 
statement  describing  the  consequences 
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of  late  submission.  If  programs  have 
established  a  series  of  due  dates  to  allow 
for  the  comparison  of  applications 
against  each  other,  these  dates  shall  be 
indicated  in  the  solicitation; 

(11)  The  types  of  projects  or  activities 
eligible  for  support; 

(12)  Evaluation  criteria  and  the  weight 
or  relative  importance  of  each,  which 
may  include  one  or  more  of  the 
following  or  other  criteria,  as 
appropriate: 

(i)  Qualifications  of  the  applicant's 
personnel  who  will  be  working  on  the 
project; 

(ii)  Adequacy  of  the  applicant's 
facilities  and  resources; 

(iii)  Cost-effectiveness  of  the  project; 

(iv)  Adequacy  of  the  project  plan  or 
methodology; 

(v)  Management  capability  of  the 
applicant; 

(vi)  Sources  of  financing  available  to 
the  project.  Any  expectation  concerning 
cost  sharing  shall  be  clearly  stated. 
While  cost  sharing  is  generally 
encouraged,  it  shall  not  be  considered  in 
the  evaluation  process  and  shall  be 
considered  only  at  the  time  the  award 
is  negotiated,  unless  the  cost  sharing 
expectation  is  addressed  in  the 
solicitation. 

(vii)  Relationship  of  the  proposed 
project  to  the  objectives  of  the 
solicitation; 

(13)  A  listing  of  program  policy 
factors,  if  any,  indicating  the  relative 
importance  of  each,  if  appropriate. 
Examples  of  program  policy  factors  are: 

(i)  Geograpnic  distribution; 

(ii)  Diverse  types  and  sizes  of- 
applicant  entities; 

(iii)  A  diversity  of  methods, 
approaches,  or  kinds  of  work;  and 

(iv)  Projects  which  are 
complementary  to  other  DOE  programs 
orprojects; 

(14)  References  to  or  copies  of: 

(i)  Statutory  authority  for  the  program; 

(11)  Applicable  rules,  including  the 
appropriate  subparts  of  this  part; 

fiii)  Other  terms  and  conditions 
applicable  to  awards  to  be  made  under 
the  solicitation,  including  allowable  and 
unallowable  costs  and  reporting 
requirements; 

(iv)  Policies  and  procedures  for 
patents,  data,  copyrights,  audiovisual 
productions  and  exhibits; 

(v)  Any  required  assurances  not 
included  in  the  application  form; 

(15)  The  deadline  for  submission  of 
required  or  optional  preapplications; 

(16)  Date,  time,  and  location  of  any 
briefing  for  applicants; 

(17)  Required  presubmission  reviews 
and  clearances,  including  a  statement  as 
to  whether  review  under  E.0. 12372, 
"Intergovernmental  Review  of  Federal 
Programs",  is  required. 


(18)  Dates  by  which  selections  and 
awards  are  expected  to  be  made  and 
whether  unsuccessful  appUcations  will 
be  returned  to  the  applicant  or  be 
retained  by  DOE  emd  for  what  period  of 
time; 

(19)  A  statement  that  DOE  is  under  no 
obligation  to  pay  for  any  costs 
associated  with  preparation  or 
submission  of  applications  if  an  award 
is  not  made.  If  an  award  is  made,  such 
costs  may  be  allowable  as  provided  in 
the  applicable  cost  principles  (See 
Sections  600.127  and  600.222); 

(20)  A  statement  that  DOE  reserves 
the  right  to  fund,  in  whole  or  in  part, 
any,  all,  or  none  of  the  applications 
submitted  in  response  to  the 
solicitation;  and 

(21)  Any  other  relevant  information, 
including  explanatory  information  or 
factual  basis  for  justifications  required 
by  this  part. 

§  600.9    Notice  of  program  interest 

(a)  General.  (1)  DOE  may  publish 
periodic  Notices  of  Program  Interest  in 
the  Federal  Register  and  other  media,  as 
appropriate,  which  describes  broad, 
general,  technical  problems  and  areas  of 
investigation  for  which  EXDE  may  award 
grants  or  cooperative  agreements. 

(2)  DOE  shall  evaluate  any  application 
submitted  under  a  Notice  of  Pro-am 
Interest  as  an  unsolicited  application. 

(b)  Contents.  The  notice  shall  include 
the  following: 

(1)  A  brief  description  of  the  areas  of 
interest  for  which  DOE  may  provide 
financial  assistance. 

(2)  A  statement  about  how  resulting 
applications  will  be  evaluated  and  the 
criteria  for  selection  and  funding. 

(3)  An  expiration  date  with  an 
explanation  that  such  a  date  does  not 
represent  a  common  deadline  for 
applications  but  rather  that  applications 
may  be  submitted  at  any  time  before  the 
notice  expires. 

(4)  The  location  for  application 
submission. 

§  600.1 0    Form  and  content  of  applications. 

(a)  General.  Applications  shall  be 
required  for  all  financial  assistance 
projects  or  programs. 

(b)  Forms.  Applications  shall  be  on 
the  form  or  in  Uie  format  and  in  the 
number  of  copies  specified  by  DOE.  (See 
Sections  600.112  and  600.210) 

(c)  Contents  of  an  application.  In 
general,  a  financial  assistance 
application  shall  include: 

(1)  A  facesheet  containing  basic 
identifying  information.  The  facesheet 
shall  be  the  Standard  Form  (SF)  424; 

(2)  A  detailed  narrative  description  of 
the  proposed  project,  including  the 
objectives  of  the  project  and  the 
applicant's  plan  for  carrying  it  out; 


(3)  A  budget  with  supporting 
justification 

(4)  Any  required  preaward 
assurances. 

(d)  Incomplete  applications.  DOE  may 
return  an  application  which  is  not 
signed  by  an  authorized  official  and 
does  not  include  all  information  and 
documentation  required  by  statute, 
program  rule,  and  the  solicitation,  if  the 
nature  of  the  omission  precludes  review 
of  the  application. 

(e)  Supplemental  information.  During 
the  review  of  a  complete  application, 
DOE  may  request  the  submission  of 
additional  information  only  if  the 
information  is  essential  to  evaluate  the 
application. 

§  600.1 1    intergovernmental  review. 

Intergovernmental  review  of  DOE 
financial  assistance  shall  be  conducted 
in  accordance  with  10  CFR  part  1005. 

§600.12    Generally  applicable 
requirements. 

(a)  Generally  applicable  requirements 
means  Federal  policies  or 
administrative  requirements  that  apply 
to  more  them  one  DOE  financial 
assistance  award,  or  a  DOE  financial 
assistance  program  and  one  or  more 
other  Federal  assistance  programs. 
Generally  applicable  requirements 
include,  but  are  not  limited  to,  the 
requirements  df  this  part.  Federal 
statutes,  the  OMB  Circulars  and  other 
Govemmentwide  guidance 
implemented  by  this  part,  Executive 
Orders,  and  the  requirements  identified 
in  appendix  A  of  this  subpart. 

(b)  Except  as  expressly  exempted  by 
Federal  statute  or  program  rule, 
recipients  and  subrecipients  of  DOE 
financial  assistance  shall  comply  with 
all  generally  applicable  requirements  to 
which,  by  the  terms  of  such 
requirements,  they  are  subject. 

(c)  Provisions  shall  be  made  to  design 
and  construct  all  buildings,  in  which 
DOE  funds  are  used,  to  meet  appropriate 
seismic  design  and  construction 
standards.  Seismic  codes  and  standards 
meeting  or  exceeding  the  provisions  of 
each  of  the  model  codes  listed  in  this 
paragraph  are  considered  to  be 
appropriate  for  purposes  of  this  part. 
The  model  codes  are  as  follows: 

(1)  1991  Uniform  Building  Code,  of 
the  international  Council  of  Building 
Officials, 

(2)  1992  Supplement  to  the  National 
Building  Code,  of  the  Building  Official 
and  Code  Administrators  International. 

(3)  1992  Amendments  to  the  Standard 
Building  Code,  of  the  Southern  Building 
Code  Congress  International. 

These  codes  provide  a  level  of  seismic 
safety  that  is  substantially  equivalent  to 
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the  National  Earthquake  Hazards 
Reduction  Program  (NEHRP) 
Recommended  Provisions  for  the 
Development  of  Seismic  Regulations  for 
New  Buildings,  1988  Edition  (Federal 
Emergency  Management  Administration 
222  and  223).  Revisions  of  these  model 
codes  that  are  substantially  equivalent 
to  or  exceed  the  then  current  or 
immediately  preceding  edition  of  the 
NEHRP  Recommended  Provisions 
(which  are  updated  triennially)  shall  be 
considered  to  be  appropriate  standards. 

§  600.1 3    Objective  merit  review. 

(a)  General.  (1)  It  is  the  policy  of  DOE 
that  any  financial  assistance  be  awarded 
through  a  merit-based  selection  process. 
Objective  merit  review  means  a 
thorough,  consistent  and  independent 
examination  of  applications  based  on 
pre-established  criteria  by  persons 
knowledgeable  in  the  field  of  endeavor 
for  which  support  is  requested. 

(2)  Each  program  office  must  establish 
an  objective  merit  review  system 
covering  the  financial  assistance 
programs  it  administers.  Objective  merit 
review  of  financial  assistance 
applications  is  intended  to  be  advisory 
and  is  not  intended  to  replace  the 
authority  of  the  program  official  with 
responsibility  for  deciding  whether  an 
award  will  be  made.  It  is  expected  that 
the  cognizant  project/program  officer 
who  normally  also  reviews  the 
proposals  for  technical/scientific  merit, 
will  review  it  from  a  program  policy 
perspective.  The  objective  merit  review 
system  must  set  forth  the  relationship 
between  the  reviewing  individuals,  or 
the  review  committees  or  groups,  and 
the  official  who  has  the  final  decision- 
making authority.  In  defining  this 
relationship,  the  system  must  set  out,  as 
a  minimum,  the  decision-making  and 
documentation  processes  to  be  followed 
by  the  authorized  official  responsible  for 
selection  when  an  adverse 
recommendation  has  been  received 
through  the  objective  merit  review 
process. 

(b)  Each  formal  review  system  must 
contain  the  elements  listed  below. 

(1)  Basic  review  standards.  Each 
application  may  be  assessed  fix)m  a 
policy/programmatic  perspective  prior 
to  undergoing  merit  review.  Those  that 
meet  policy  and  programmatic 
considerations  shall  generally  be 
reviewed  by  at  least  three  qualified 
persons  in  addition  to  the  official 
responsible  for  selection. 

(li)  The  reviewers  of  any  particular 
application  may  be  any  mixture  of 
federal  or  non-federal  experts,  including 
individuals  from  within  the  cognizant 
program  office,  except  those  involved  in 
approving/disapproving  the  application. 


The  DOE  shall  select  external  (non-DOE 
Federal  or  non-federal)  reviewers  on  the 
basis  of  their  professional  qualifications 
and  expertise. 

(c)  Review  summary.  Upon  request, 
applicants  are  to  be  provided  with  a 
written  summary  of  the  evaluation  of 
their  application. 

(d)  Reviewers  with  interest  in 
application  being  reviewed.  Reviewers 
must  comply  with  the  requirements  for 
the  avoidance  of  conflict  of  interest 
established  in  Section  600.14. 

(e)  Outside  reviewers.  An  outside 
reviewer  shall  be  required  to  sign  a 
written  statement  agreeing  to  use  the 
application  information  only  for  review 
and  to  treat  it  in  confidence  except  to 
the  extent  that  the  information  is 
available  to  the  general  public  without 
restriction  as  to  its  use  from  any  source, 
including  the  applicant.  Further,  the 
reviewer  shall  be  required  to  agree  to 
comply  with  any  notice  or  restriction 
placed  on  the  application.  Upon 
completion  of  the  review  the  reviewer 
shall  return  all  copies  of  the  application 
(or  abstracts,  if  any)  to  DOE;  and  unless 
authorized  by  DOE,  the  reviewer  shall 
not  contact  the  applicant  concerning 
any  aspect  of  the  application. 

§600.14    Conflict  of  Interest 

Any  person  who  participates  in  the 
review  of  applications  for  DOE  financial 
assistance  or  in  the  administration  of 
DOE  financial  assistatice  shall  comply 
with  1010.101(a)  and  1010.302(a)(1)  of 
the  DOE  rules  on  the  conduct  of 
employees  and  special  employees 
(consultants)  at  10  CFR  part  1010. 
Current  and  former  DOE  employees  who 
participate  in  any  aspect  of  the  financial 
assistance  process  shall  comply  with  all 
applicable  requirements  of  10  CFR  part 
1010. 

§  600.1  S    Authorized  uses  of  Information. 

(a)  General.  Information  contained  in 
applications  shall  be  used  only  for 
evaluation  purposes  unless  such 
information  is  generally  available  to  the 
public  or  is  already  the  property  of  the 
Government.  DOE  employees  may  not 
disclose  confidential  information  under 
the  provisions  of  18  U.S.C.  1905 
including  trade  secrets,  technical  data, 
and  or  privileged  or  confidential 
commercial  or  financial  information. 

(b)  Treatment  of  application 
information.  (1)  An  application  may 
include  technical  data  and  other  data, 
including  trade  secrets  and/or 
privileged  or  confidential  commercial  or 
financial  information,  which  the 
applicant  does  not  want  disclosed  to  the 
public  or  used  by  the  Government  for 
any  purpose  other  than  application 
evaluation.  To  protect  such  data,  the 


applicant  should  specifically  identify 
each  page  including  each  line  or 
paragraph  thereof  containing  the  data  to 
be  protected  and  mark  the  cover  sheet 
of  the  application  with  the  following 
Notice  as  well  as  referring  to  the  Notice 
on  each  page  to  which  the  Notice 
applies. 

Notice  of  Restriction  on  Disclosure  and  Use 
of  Data 

The  data  contained  in  pages of  this 

application  have  been  submitted  in 
confidence  and  contain  trade  secrets  or 
proprietary  information,  and  such  data  shall 
be  used  or  disclosed  only  for  evaluation 
purposes,  provided  that  if  this  applicant 
receives  an  award  as  a  result  of  or  in 
connection  with  the  submission  of  this 
application,  DOE  shall  have  the  right  to  use 
or  disclose  the  data  herein  to  the  extent 
provided  in  the  award.  This  restriction  does 
not  limit  the  Government's  right  to  use  or 
disclose  data  obtained  without  restriction 
from  any  source,  including  the  applicant. 

(2)  Unless  a  solicitation  specifies 
otherwise,  E>OE  shall  not  refuse  to 
consider  an  application  solely  on  the 
basis  that  the  application  is  restrictively 
marked. 

(3)  Data  (or  abstracts  of  data)  marked 
with  the  Notice  under  paragraph  (b)(1) 
of  this  section  shall  be  retained  in 
confidence  and  used  by  DOE  or  i\6 
designated  representatives  as  specified 
in  Section  600.13  solely  for  the  purpose 
of  evaluating  the  proposal.  The  data  so 
marked  shall  not  be  disclosed  or  used 
for  any  other  purpose  except  to  the 
extent  provided  in  any  resulting  award, 
or  to  the  extent  required  by  law, 
including  the  Freedom  of  Information 
Act  (5  U.S.C.  552)  (10  CFR  part  1004). 
The  Government  shall  not  be  liable  for 
disclosure  or  use  of  unmarked  data  and 
may  use  or  disclose  such  data  for  any 
purpose. 

(4)  The  Government  shall  obtain 
unlimited  rights  in  the  technical  data 
contained  in  any  application  which 
results  in  an  award  except  those 
portions  of  the  technical  data  which  the 
applicant  asserts  and  properly  marks  as 
proprietary  data,  or  which  are  not 
directly  related  to  or  will  not  be  utifized 
in  the  project  and  are  deleted  fixtm  the 
application  with  the  concurrence  of 
DOE. 

(5)  The  clause  at  48  CFR  52.227-23, 
which  applies  only  to  technical  data 
and  not  to  other  data  such  as  privileged 
or  confidential  commercial  or  financial 
information  shall  apply  to  every  award. 

§  600.1 6    Legal  authority  and  effect  of  an 


(a)  A  DOE  financial  assistance  award 
is  valid  only  if  it  is  in  writing  and  is 
signed  by  a  DOE  Contracting  Officer. 

(b)  DOE  funds  awarded  under  a  grant 
or  cooperative  agreement  shall  be 
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obligated  as  of  the  date  the  DOE 
Contracting  Officer  signs  the  award; 
however,  the  redpient  is  not  authorized 
to  inou'  costs  under  an  award  prior  to 
the  beginning  date  of  the  budget  period 
shown  in  the  award  except  as  may  be 
authorized  in  accordance  with  Sections 
600.125(e)  or  600.230  of  this  part.  The 
diuation  of  the  EKDE  Bnancial  obligation 
shall  not  extend  beyond  the  expiration 
date  of  the  budget  period  shown  in  the 
award  unless  authorized  by  a  DOE 
Contracting  Officer  by  means  of  a 
continuation  or  renewal  award  or  other 
extension  of  the  budget  period. 

{M0.17   Contents  of  award. 

Each  financial  assistance  award  shall 
be  made  on  a  Notice  of  Financial 
Assistance  Award  (DOE  F  4600.1) 
%irfaich  contains  basic  identifying  and 
funding  information  together  with 
attachments  including  a  budget,  any 
special  terms  and  conditions,  and  any 
other  provisions  necessary  to  establish 
the  respective  right,  duties,  obligation, 
and  responsibiUties  of  DOE  and  the 
recipient,  consistent  with  the 
requirements  of  this  part. 

§600.18    Radptont acknowledgemant of 


(a)  After  signature  by  the  DOE 
Contracting  Officer,  the  award  shall  be 
sent  to  the  applicant.  The  applicant 
shall  be  required  to  return  a  signed  copy 
of  the  award  acknowledging  acceptance. 
No  DOE  funds  shall  be  disbursed  until 
the  award  document  signed  by  the 
recipient  is  received  by  DOE. 

(b)  In  the  event  an  applicant  declines 
an  award  or  fails  to  acknowledge 
acceptance  of  an  award,  DOE  shall 
deobligate  the  funds  obligated  by  the 
award  after  providing  the  applicant  with 
at  least  two  weeks  written  notice  of 
DOE's  intention  to  deobligate. 

(c)  After  the  recipient  acknowledges 
the  award,  the  terms  and  conditions  of 
the  award  may  be  amended  only  upon 
the  written  request  or  with  the  written 
concurrence  of  the  recipient  unless  the 
amendment  is  one  which  DOE  may 
make  unilaterally  in  accordance  with  a 
program  rule  or  this  part. 

§600.19    Notification  to  unsuccessful 
applicants. 

DOE  shall  profnptly  notify  in  writing 
each  applicant  whose  application  has 
not  been  selected  for  award  or  whose 
application  cannot  be  funded  because  of 
the  unavailability  of  appropriated  funds. 
If  the  application  was  not  selected,  the 
written  notice  shall  briefly  explain  why 
the  application  was  not  selected  and,  if 
for  grounds  other  than  unavailability  of 
funds,  shall  offer  the  unsuccessful 
applicant  the  opportunity  for  a  more 
detailed  explanation  upon  request. 


§  600.20    Maximum  DOE  obligation. 

The  maximum  IX)E  obligation  to  the 
recipient  is — 

(a)  For  monetary  awards,  the  amount 
shown  in  the  award  as  the  amount  of 
DOE  funds  obligated,  and 

(b)  Any  designated  property. 

(c)  DOE  shall  not  be  obligated  to  make 
any  additional,  supplemental, 
continuation,  renewal,  or  other  award 
for  the  same  or  any  other  purpose. 

§  600.21    Access  to  records. 

(a)  In  addition  to  recipient  and 
subrecipient  responsibilities  relative  to 
access  to  records  specified  in  Sections 
600.153  and  600.242,  for  any  negotiated 
contract  or  subcontract  in  excess  of 
$10,000  under  a  grant  or  cooperative 
agreement,  DOE,  the  Comptroller 
General  of  the  United  States,  the 
recipient  and  the  subrecipient  (if  the 
contract  was  awarded  under  a  financial 
assistance  subaward),  or  any  of  their 
authorized  representatives  shall  have 
the  right  of  access  to  any  books, 
documents,  papers,  or  other  records  of 
the  contractor  or  subcontractor  which 
are  pertinent  to  that  contract  or 
subcontract,  in  order  to  make  audit, 
examination,  excerpts,  and  copies. 

(b)  The  right  of  access  may  be 
exercised  for  as  long  as  the  applicable 
records  are  retained  by  the  recipient, 
subrecipient,  contractor,  or 
subcontractor. 

§  600.22    Disputes  and  appeals. 

(a)  Informal  dispute  resolution. 
Whenever  practicable,  DOE  shall 
attempt  to  resolve  informally  any 
dispute  over  the  award  or 
administration  of  financial  assistance. 
Informal  resolution,  including 
resolution  through  an  alternative 
dispute  resolution  mechanism,  shall  be 
preferred  over  formal  procedures 
available  10  CFR  Part  1024,  to  the  extent 
practicable. 

(b)  Alternative  dispute  resolution 
(ADR).  Before  issuing  a  final  disposition 
in  any  dispute  in  which  informal 
resolution  has  Qot  been  achieved,  the 
Contracting  Officer  shall  suggest  that  the 
other  party  consider  the  use  of 
voluntary  consensual  methods  of 
dispute  resolution,  such  as  mediation. 
The  EKDE  dispute  resolution  speciaUst  i^ 
available  to  provide  assistance  for  such 
disputes,  as  are  trained  mediators  of 
other  federal  agencies.  ADR  may  be 
used  at  any  stage  of  a  dispute. 

(c)  Final  determination.  Whenever  a 
dispute  is  not  resolved  informally  or 
through  an  alternative  dispute 
resolution  process,  DOE  shall  mail  (by 
certified  mail)  a  brief  written 
determination  signed  by  a  Contracting 
Officer,  setting  forth  DOE's  final 


disposition  of  such  dispute.  Such 
determination  shall  contain  the 
following  information: 

(1)  A  sununary  of  the  dispute, 
including  a  statement  of  the  issues  and 
of  the  positions  taken  by  the  Department 
and  the  party  or  parties  to  the  dispute; 
and 

(2)  The  factual,  legal  and  policy 
reasons  for  DOE's  disposition  of  the 
dispute. 

(d)  Right  of  appeal.  (1)  Except  as 
provided  in  paragraph  (f)(1)  of  this 
section,  the  final  determination  under 
paragraph  (c)  of  this  section  may  be 
appealed  to  the  Financial  Assistance 
Appeals  Board  (the  Board)  in 
accordance  with  the  procedures  set 
forth  in  10  CFR  part  1024. 

(2)  If  the  final  determination  under 
paragraph  (c)  of  this  section  involves  a 
dispute  over  which  the  Board  has 
jurisdiction  as  provided  in  paragraph 
(f)(2)  of  this  section,  the  Contracting 
Officer's  determination  shall  state  that, 
with  respect  to  such  dispute,  the 
determination  shall  be  the  final  decision 
of  the  Department  unless,  within  60 
days,  a  written  notice  of  appeal  is  filed. 

(3)  If  the  final  determination  under 
paragraph  (c)  of  this  section  involves  a 
dispute  over  which  the  Board  has  no 
jurisdiction  as  provided  in  paragraph 
(f)(1)  of  this  section,  the  Contracting 
Oncer's  determination  shall  state  tibat, 
effective  immediately  or  on  a  later  date 
specified  therein,  the  determination 
shall,  with  respect  to  such  dispute,  be 
the  final  decision  of  the  Department. 

(e)  Effect  of  appeal.  The  filing  of  an 
appeal  with  the  Board  shall  not  stay  any 
determination  or  action  taken  by  DOE 
which  is  the  subject  of  the  appeal. 
Consistent  with  its  obligation  to  protect 
the  interests  of  the  Federal  Government, 
DOE  may  take  such  authorized  actions 
as  may  be  necessary  to  preserve  the 
status  quo  pending  decision  by  the 
Board,  or  to  preserve  its  ability  to 
provide  relief  in  the  event  the  Board 
decides  in  favor  of  the  appellant. 

(f)  Review  on  appeal.  (1)  The  Board 
shall  have  no  jurisdiction  to  review: 

(i)  Any  preaward  dispute  (except  as 
provided  in  paragraph  (f)(2)(ii)  of  this 
section),  including  use  of  any  special 
restrictive  condition  pursuant  to 
Sections  600.114  or  600.212; 

(ii)  DOE  denial  of  a  request  for  a 
deviation  under  Sections  600.4, 
600.103,  or  600.205  of  this  part; 

(iii)  DOE  denial  of  a  request  for  a 
budget  revision  or  other  change  in  the 
approved  project  under  Sections 
600.125,  600.127.  600.222,  or  600.230  of 
this  part  or  under  another  term  or 
condition  of  the  award; 

(iv)  Any  DOE  action  authorized  under 
SecUons  600.162(a)  (1),  (2),  (3)  or  (5);  or 
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Sections  600.243  (a)(1),  (a)(3)  for 
suspensions  only;  or  Sections  600.162 
(a)(4)  or  Section  600.243(a)(4)  for 
actions  disapproving  renewal 
applications  or  other  requests  for 
extension  of  time  or  additional  funding 
for  the  same  project  when  related  to 
recipient  noncompliance,  or  such 
actions  authorized  by  program  rule; 

(v)  Any  DOE  decision  about  an  action 
requiring  prior  DOE  approval  under 
Section  600.144,  or  Section  600.236  of 
this  part  or  under  another  term  or 
condition  of  the  award; 

(vi)  A  DOE  decision  not  to  make  a 
continuation  award,  which  decision  is 
based  on  the  insufficiency  of  available 
appropriations; 

(vii)  Any  matter  which  is  under  the 
jurisdiction  of  the  Patent  Compensation 
Board  (10  CFR  780.3); 

(viii)  Any  matter  which  may  be  heard 
by  the  Invention  Licensing  Appeals 
Board  (10  CFR  781.65  and  781.66);  or 

(ix)  Any  other  dispute  not  described 
in  paragraph  (f)(2)  of  this  section. 

(2)  In  addition  to  any  right  of  appeal 
established  by  program  rule,  or  by  the 
terms  and  conditions  (not  inconsistent 
with  paragraph  (f)(1)  of  this  section)  of 
an  award,  the  Board  shall  have 
jurisdiction  to  review: 

(i)  A  DOE  determination  that  the 
recipient  has  failed  to  comply  with  the 
applicable  requirements  of  this  part,  the 
program  statute  or  rules,  or  other  terms 
and  conditions  of  the  award; 

(ii)  A  DOE  decision  not  to  make  a 
continuation  award  based  on  any  of  the 
determinations  described  in  paragraph 
(f)(2)(i)  of  this  section; 

(iii)  Termination  of  an  award  for 
cause,  in  whole  or  in  part,  by  DOE; 

(iv)  A  IX)E  determination  that  an 
award  is  void  or  invalid; 

(v)  The  application  by  EKDE  of  an 
indirect  cost  rate;  and  , 

(vi)  DOE  disallowance  of  costs. 

(3)  In  reviewing  disputes  authorized 
under  paragraph  (f)(2)  of  this  section, 
the  Board  shall  be  bound  by  the 
applicable  law,  statutes,  and  rules, 
including  the  requirements  of  this  part, 
and  by  the  terms  and  conditions  of  the 
award. 

(4)  The  decision  of  the  Board  shall  be 
the  final  decision  of  the  Department. 

§  600.23    Debannent  and  suspension. 

Applicants,  recipients,  subrecipients, 
and  contractors  under  financial 
assistance  awards  may  be  debarred  and 
susp>ended  for  the  causes  and  in 
accordance  with  the  procedures  set 
forth  in  10  CFR  part  1036. 

§600.24   Noncompliance. 

(a)  Except  for  noncompliance 
determinations  under  10  CFR  part  1040, 


whenever  DOE  determines  that  a 
recipient  has  not  comphed  with  the 
applicable  requirements  of  this  part., 
with  the  requirements  of  any  applicable 
program  statute  or  rule,  or  with  any 
other  term  or  condition  of  the  award,  a 
DOE  Contracting  Officer  shall  provide  to 
the  recipient  (by  certified  mail,  return 
receipt  requested)  a  written  notice 
setting  forth: 

(1)  The  factual  and  legal  bases  for  the 
determination  of  noncompliance; 

(2)  The  corrective  actions  and  the  date 
(not  less  than  30  days  after  the  date  of 
the  notice)  by  which  they  must  be  taken. 

(3)  Which  of  the  actions  authorized 
under  Section  600.122(n),  Section 
600.162(a)  or  Section  600.243(a)  of  this 
part  DOE  may  take  if  the  recipient  does 
not  achieve  compliance  within  the  time 
specified  in  the  notice,  or  does  not 
provide  satisfactory  assurances  that 
actions  have  been  initiated  which  will 
achieve  compliance  in  a  timely  manner. 

(b)  DOE  may  take  any  of  the  actions 
set  forth  in  Section  600.121(n,),  Section 
600.162(a),  or  Section  600.243(a)  of  this 
part  concurrent  with  the  written  notice 
required  under  paragraph  (a)  of  this 
section  or  with  less  than  30  days  written 
notice  to  the  recipient  whenever: 

(1)  There  is  evidence  the  award  was 
obtained  by  fraud; 

(2)  The  recipient  ceases  to  exist  or 
becomes  legally  incapable  of  performing 
its  responsibilities  under  the  financial 
assistance  award;  or 

(3)  There  is  a  serious  mismanagement 
or  misuse  of  financial  assistance  award 
funds  necessitating  immediate  action. 

§  600.25    Suspension  and  termination. 

(a)  Suspension  and  termination  for 
cause.  DOE  may  suspend  or  terminate 
an  award  for  cause  on  the  basis  of — 

(1)  a  noncompliance  determination 
under  Section  600.24,  Section 
600.122(n),  Section  600.162(a),  or 
Section  600.243(a); 

(2)  an  immediate  debarment  or 
debarment  of  the  awardee  under  Section 
600.23. 

(b)  Notification  requirements.  Except 
as  provided  in  Section  600.24,  Section 
600.162(a).  or  Section  600.243(a)  before 
suspending  or  terminating  a  award  for 
cause,  DOE  shall  mail  to  the  awardee 
(by  certified  mail,  return  receipt 
requested)  a  separate  written  notice  in 
addition  to  that  required  by  Section 
600.24(a),  Section  600.162(a),  or  Section 
600.243(a)  at  least  ten  days  prior  to  the 
effective  date  of  the  suspension  or 
termination.  Such  notice  shall  include, 
as  appropriate — 

(1)  The  factual  and  legal  bases  for  the 
suspension  or  termination; 

(2)  The  effective  date  or  dates  of  the 
DOE  action; 


(3)  If  the  action  does  not  apply  to  the 
entire  award,  a  description  of  the 
activities  affected  by  tip  action; 

(4)  Instructions  concerning  which 
costs  shall  be  allowable  during  the 
period  of  suspension,  or  instructions 
concerning  allowable  termination  costs, 
including  in  either  case,  instructions 
concerning  any  subgrants  or  contracts; 

(5)  Instructions  concerning  required 
final  reports  and  other  closeout  actions 
for  terminated  awards  (see  Sections 
600.170  through  600.173  and  Sections 
600.250  through  600.252); 

(6)  A  statement  of  the  awardee's  right 
to  appeal  a  termination  for  cause 
pursuant  to  Section  600.22;  and 

(7)  The  dated  signature  of  a  DOE 
Contracting  Officer. 

(c)  Suspension.  (1)  Unless  DOE  and 
the  awardee  agree  otherwise,  no  period 
of  suspension  shall  exceed  90  days. 

(2)  DOE  may  cancel  the  suspension  at 
any  time,  up  to  and  including  the  date 
of  expiration  of  the  period  of 
suspension,  if  the  awardee  takes 
satisfactory  corrective  action  before  the 
expiration  date  of  the  suspension  or 
gives  DOE  satisfactory  evidence  that 
such  corrective  action  will  be  taken. 

(3)  If  the  suspension  has  not  been 
cancelled  by  the  expiration  date  of  the 
period  of  suspension,  the  awardee  shall 
resume  the  suspended  activities  or 
project  unless,  prior  to  the  expiration 
date,  DOE  notifies  the  awardee  in 
writing  that  the  period  of  suspension 
shall  be  extended  consistent  with 
paragraph  (c)(1)  of  this  section  or  that 
the  award  shall  be  terminated. 

(4)  As  of  the  effective  date  of  the 
suspension,  DOE  shall  withhold  further 
payments  and  shall  allow  new 
obligations  incurred  by  the  awardee 
during  the  period  of  suspension  only  if 
such  costs  were  authorized  in  the  notice 
of  suspension  or  in  a  subsequent  letter. 

(5)  If  the  suspension  is  cancelled  or 
expires  and  the  award  is  not  terminated, 
DOE  shall  reimburse  the  awardee  for 
any  authorized  allowable  costs  incurred 
during  the  suspension  and,  if  necessary, 
may  amend  the  award  to  extend  the 
period  of  performance. 

(d)  Termination  by  mutual  agreement. 
In  addition  to  any  situation  where  a 
termination  for  cause  pursuant  to 
Section  600.24,  Sections  600.160 
through  600.162  or  Sections  600.243 
through  600.244  is  appropriate,  either 
DOE  or  the  awardee  may  initiate  a 
termination  of  a  award  (or  portion 
thereof)  as  described  in  this  paragraph. 
If  the  awardee  initiates  a  termination, 
the  awardee  must  notify  EXDE  in  writing 
and  specify  the  awardee's  reasons  for 
requesting  the  termination,  the 
proposed  effective  date  of  the 
termination,  and,  in  the  case  of  a  partial 
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tennination,  a  description  of  the 
activities  to  be  tenninated,  and  an 
appropriate  budget  revision.  DOE  shall 
terminate  a  award  or  portion  thereof 
under  this  paragraph  only  if  both  parties 
agree  to  the  tenninaticMi  and  the 
conditions  under  which  it  shall  occur. 
If  DOE  determines  that  the  remaining 
activities  imder  a  partially  tenninated 
award  would  not  accompUsh  the 
purpose  for  which  the  award  was 
originally  awarded.  DOE  may  terminate 
the  entire  award. 

(e)  Effect  of  termination.  The  awardee 
shall  incur  no  new  obligations  after  the 
effective  date  of  the  termination  of  a 
award  (or  portion  thereof),  and  shall 
cancel  as  many  outstanding  obligations 
as  possible.  DOE  shall  allow  full  credit 
to  the  awardee  for  the  DOE  share  of 
noncancellable  obligations  properly 
incxured  by  the  awardee  prior  to  the 
effective  date  of  the  termination. 

(f)  Subgrants.  Awardees  shall  follow 
the  policies  and  procedures  in  this 
section  and  in  Section  600.24,  Sections 
600.160  through  600.162  or  Sections 
600.243  through  600.244  for  suspending 
and  terminating  subgrants. 

1600^    Funding. 

(a)  General.  The  project  period  during 
which  DOE  expects  to  provide  award 
support  for  an  approved  project  shall  be 
specified  on  the  Notice  of  Financial 
Assistance  Award  (DOE  Form  4600.1). 

(b)  Budget  period  and  continuation 
awards.  If  the  project  period  is  12 
months  or  less,  the  budget  period  and 
the  project  period  shall  be  coextensive. 
Except  as  provided  in  paragraph  (e)  of 
this  section,  multiyear  awards, 
including  formula  awards,  shall  be 
funded  annually  within  the  approved 
project  period.  Funding  for  eadi  budget 
period  within  the  project  period  shall  be 
contingent  on  DOE  approval  of  a 
continuation  application  submitted  in 
accordance  with  a  schedule  specified  by 
DOE.  A  continuation  appUcation  shall 
include — 

(1)  A  statement  of  technical  progress 
or  status  of  the  project  to  date. 

(2)  A  detailec  description  of  the 
awardee's  plans  for  the  conduct  of  the 
project  during  the  coming  year;  and 

(3)  A  detailed  budget  for  the 
upcoming  budget  period,  including  an 
estimate  of  unobligated  balances.  A 
detailed  budget  need  not  be  submitted 
if  the  new  or  renewal  appUcation 
contained  future-year  budgets 
sufficiently  detailed  to  allow  DOE  to 
review  and  approve  the  categories  and 
elements  of  cost.  Should  the  award  have 
a  change  in  scope  or  significant  change 
in  the  budget,  DOE  may  request  a 
detailed  budget.  DOE  shall  review  a 
continuation  application  for  the 


adequacy  of  the  awardee's  progress  and 
planned  conduct  of  the  project  in  the 
subsequent  budget  period.  DOE  shall 
not  require  a  continuation  application  to 
compete  against  any  other  application. 
The  amount  and  award  of  continuation 
funding  is  subject  to  the  availability  of 
appropriations. 

(c)  Renewal  awards.  Discretionary 
renewal  awards  may  be  made  either  on 
the  basis  of  a  sohdtation  or  on  a 
noncompetitive  basis.  If  DOE  proposes 
to  restrict  eligibility  for  a  discretionary 
renewal  award  to  the  incumbent 
grantee,  the  noncompetitive  award  must 
be  justified  in  accordance  with 
600.6(b)(2).  Renewal  appUcations  must 
be  submitted  no  later  than  6  months 
prior  to  the  scheduled  expiration  of  the 
project  period  unless  a  program  rule  or 
other  published  instruction  estabUshes  a 
different  application  deadline. 

(d)  Extensions.  Unless  otherwise 
specified  in  the  award  terms  and 
conditions,  recipients  of  financial 
assistance  awards,  except  recipients  of 
SBIR  awards  (See  Section  600.181),  may 
extend  the  expiration  date  of  the  final 
budget  period  of  the  project  (thereby 
extending  the  project  period)  if 
additional  time  beyond  the  estabUshed 
expiration  date  is  needed  to  assure 
adequate  completion  of  the  original 
scope  of  work  within  the  funds  already 
made  available.  A  single  extension, 
which  shall  not  exceed  twelve  (12) 
months,  may  be  made  for  this  piupose, 
and  must  be  made  prior  to  the  originally 
estabUshed  expiration  date.  The 
recipient  must  notify  the  cognizant  IX)E 
Contracting  Officer  in  the  awarding 
office  in  writing  within  ten  (10)  days  of 
making  the  extension. 

S  600^    Patant  and  data  provlatona. 

(a)  General.  Financial  assistance  shall 
be  awarded  and  administered  by  DOE  in 
compUance  with  the  patent  and  data 
provisions  of  this  section.  (See  also 
Sections  600.136  and  600.234.)  To  the 
extent  not  otherwise  provided  in  this 
part,  the  policies,  procediu^s  and 
clauses  referenced  for  contracts  in  48 
CFK  part  927  and  41  CFR  part  9-9  shall 
normally  be  applicable  to  the  award  and 
administration  of  Departmental  grants 
and  cooperative  agreements.  Copies  of 
41  CFR  part  9-9  are  available  by 
contacting  the  DOE  Patent  Counsel. 

(b)  Required  clauses.  In  all 
solicitations  and  awards  both  for  the 
support  of  research,  development,  and 
demonstration  and  for  other  efforts,  the 
DOE  Contracting  Officer  shall  consult 
the  DOE  Patent  Counsel  for  applicable 
patent  and  data  clauses  fi'om  those 
hsted  below  and/or  for  modifications 
thereto.  In  reading  each  48  CFR  part  27 
and  48  CFR  part  952  patent  and  data 


clause  selected  for  inclusion  in  a 
solicitation  or  award,  the  term 
"contract"  when  referring  to  a  prime 
contract  shall  be  read  as  "award."  The 
term  "contractor"  shall  be  read  as 
referring  to  the  "awardee."  The  term 
"subcontract"  shaU  be  read  as 
"subaward  or  a  procurement  contract 
under  an  award  or  subaward  and/or  a 
prociu«ment  subcontract  under  an 
awardee's  or  subawardee's  contract." 
The  term  "Acquisition"  with  respect  to 
the  Long  Form  Patent  Rights  Clause 
shall  be  read  as  "Retention."  The  terms 
"offerors"  and  "quoters"  shall  be  read 
as  "applicants,"  and  "proposal"  and 
"quotation"  shall  be  read  as 
"application." 

(1)  Patent  clauses. 

(i)  (Short  Form  Patent  Clause). 
Incorporate  the  clause  at  48  CFR 
952-227-11  for  awards  to  a  domestic 
small  business  firm  or  nonprofit 
organization  as  defined  at  48  CFR 
27.301.  In  accordance  with  35  USC 
202(a)(ii),  the  DOE  may  issue  an 
exceptional  circumstances 
determination.  To  implement  any 
exceptional  circiunstances 
determination.  DOE  wiU  modify  48  CFR 
952.227-11  to  retain  greater  rights  in 
subject  inventions.  Such  modifications 
will  be  only  to  the  extent  necessary  to 
implement  the  exceptional 
circumstances  determination. 

(ii)  (Long  Form  Patent  Clause).  For 
awards  to  a  large  business  firm  or  other 
organization,  other  than  a  domestic 
small  business  firm  or  nonprofit 
organization  as  set  forth  in  48  CFR 
27.301,  incorporate  the  clause  at  48  CFR 
952.227-13. 

(iii)  The  notice  of  Right  to  Request 
Patent  Waiver  at  48  CFR  952.227-84 
shall  also  be  inserted  in  all  solicitations 
to  advise  applicants  of  their  rights  to 
request  in  advance  of,  or  within  30  days 
after  the  award  is  signed,  a  waiver  of  all 
or  any  part  of  the  rights  of  the  United 
States  vdth  respect  to  subject 
inventions.  For  unsolicited  appUcations, 
DOE  shall  provide  this  notice  to  the 
appUcant  prior  to  award. 

(2)  Data  Clauses  (includes  copyright 
provisions) 

(i)  Rights  in  Data — General.  (A) 
Incorporate  48  CFR  52.227-14  with 
Alternates  I  and  V.  SoUcitations  shall 
also  include  the  Representation  of 
Limited  Rights  Data  and  Restricted 
Computer  Software  clause  at  48  CFR 
52.227-15. 

(B)  In  awards  for  grants  and 
cooperative  agreements  with 
institutions  of  higher  education, 
hospitals,  and  other  non-profit 
organizations,  the  following  paragraph 
(c)  will  be  used  in  Ueu  of  the  provisions 
in  48  CFR  52.227-14(c): 


Federal  Register  /  Vol.  60,  No.  152  /  Tuesday,  August  8,  1995  /  Proposed  Rules  40335 


(c)  Copyright.  (1)  Data  first  produced  in  the 
performance  of  the  award.  Except  as 
otherwise  specifically  provided  in  this 
award,  the  recipient  may  establish  claim  to 
copyright  subsisting  in  any  data  first 
produced  in  the  performance  of  this  award. 
When  claim  to  copyright  is  made,  the 
Recipient  shall  affix  the  applicable  copyright 
notice  of  17  U.S.C.  401  or  402  and 
acknowledgement  of  Government 
sponsorship  (including  award  number)  to  the 
data  when  such  data  are  delivered  to  the 
Government,  as  well  as  when  the  data  are 
published  or  deposited  for  registration  as  a 
published  work  in  the  U.S.  Copyright  Office. 
The  recipient  grants  to  the  Government  a 
royal ty-firee,  nonexclusive  and  irrevocable 
right  to  reproduce,  publish,  or  otherwise  use 
the  work  for  Federal  purposes,  and  to 
authorize  others  to  do  so.  The  right  to 
publish  includes  the  right  to  publicly 
distribute.  The  right  to  use  the  work  for 
Federal  purposes  includes  the  right  to 
prepare  derivative  works. 

(C)  For  grants  and  cooperative 
agreements  \yith  commercial 
organizations,  foreign  governments, 
organizations  under  the  jurisdiction  of 
foreign  governments,  and  international 
organizations,  the  provisions  the 
following  paragraph  (d)(3)  shall  be  used 
in  addition  to  the  provisions  in  48  CFR 
52.227-14: 

(d)(3)  The  Recipient  agrees  not  to  establish 
claim  to  copyright  in  computer  software  first 
produced  in  the  performance  of  this  award 
without  prior  written  permission  of  the 
Contracting  Officer.  When  such  permission  is 
granted,  the  Contracting  Officer  shall  specify 
appropriate  terms  to  assure  dissemination  of 
the  software.  The  recipient  shall  promptly 
deliver  to  the  Contracting  Officer  or  to  the 
DOE  Patent  Counsel  designated  by  the 
Contracting  Officer  a  duly  executed  and 
approved  instrument  fully  confirmatory  of  all 
ri^ts  to  which  the  Government  is  entitled, 
and  other  terms  pertaining  to  the  computer 
software  to  which  claim  to  copyright  is  made. 

(D)  If  programmatic  needs  on  a 
particular  award  require  the  delivery  to 
the  Government  of  limited  rights  data  or 
restricted  computer  software.  Alternates 
n  or  III  of  48  CFR  52.227-14  shall  also 
be  added. 

(ii)  Restriction  on  Disclosure  and  Use 
of  Data,  hisert  the  Notice  at  600.15(b)(1) 
in  all  solicitations. 

(iii)  Rights  to  Application  Data.  As 
discussed  at  600.15(b)(5),  incorporate  48 
CFR  52.227-23. 

(iv)  Additional  data  requirements. 
Inc»rporate  48  CFR  52.227-16.  In  the 
event  all  technical  data  requirements  are 
known  in  advance  of  and  are  set  forth 
in  the  agreement  or,  the  award  is  for  the 
performance  of  basic  or  applied  research 
and  is  to  be  performed  solely  by  a 
imiversity  or  college  as  discussed  in  48 
CFR  27.406(b),  48  CFR  52.227-16  does 
not  need  to  be  incorporated. 

(3)  Authorization  and  consent. 
Incorporate  48  CFR  52.227-1  or 


Alternates  I  or  n,  as  appropriate,  in 
accordance  with  the  guidance  in  48  CFR 
927.201-1  and  48  CFR  27.201. 

(4)  Patent  indemnity.  Incorporate  the 
clause  set  forth  in  48  CFR  52.227-3,  as 
appropriate,  in  accordance  with  the 
guidance  in  48  CFR  27.203-1  and  48 
CFR  27.203-3. 

(5)  Filing  of  Patent  Applications- 
Classified  Subject  Matter.  Incorporate 
the  following  paragraph  in  any 
solicitation  or  awa^  which  covers,  or  is 
Ukely  to  cover,  classified  subject  matter: 

Classified  Inventions 

(a)  The  recipient  shall  not  file  or  cause  to 
be  filed  on  any  invention  or  discovery 
conceived  or  first  actually  reduced  to 
practice  in  the  course  of  or  under  this  award 
in  any  country  other  than  the  United  States, 
an  application  or  registration  for  a  patent 
without  first  obtaining  written  approval'of 
the  Contracting  Officer. 

(b)  When  filing  a  patent  application  in  the 
United  States  on  any  invention  or  discovery 
conceived  of  or  first  actually  reduced  to 
practice  in  the  course  of  or  under  this  award, 
the  subject  matter  of  which  is  classified  for 
reasons  of  security,  the  awardee  shall  observe 
all  applicable  security  regulation;  covering 
the  transmission  of  classified  subject  matter. 
When  transmitting  the  patent  application  to 
the  United  States  Patent  and  Trademark 
Office,  the  awardee  shall,  by  separate  letter, 
identify  by  agency  and  agreement  number  the 
award(s)' which  require  security  classification 
markings  to  be  placed  on  the  application. 

(6)  Notice  and  Assistance  Regarding 
Patent  and  Copyright  Infringement. 
Incorporate  the  clause  at  48  CFR 
52.227-2,  in  accordance  with  the 
guidance  in  48  CFR  27.202,  in  all 
awards  in  excess  of  $100,000  for 
construction,  research,  development, 
and  demonstration  work  which  is  to  be 
performed  within  the  United  States,  its 
possessions,  or  Puerto  Rico. 

(7)  Royalty  Information.  Incorporate 
10  CFR  52.227-6. 

(8)  Refund  of  Royalties.  As  discussed 
in  48  CFR  927.206.  incorporate  the 
clause  at  48  CFR  952.227-9  in 
solicitations  and  awards  where  the 
Contracting  Officer  believes  royalties 
will  have  to  be  paid  by  the  awardees  or 
subawardee  or  contractor  at  any  tier. 

(9)  Subawards  and  contracts  under 
award.  The  recipient  shall  include  the 
applicable  clauses  of  this  section  in  any 
subaward  or  contract  awarded  under  the 
award  and  assure  that  the  applicable 
clauses  are  also  included  by 
subrecipients  in  contracts. 

§  600.28    New  restrictions  on  lobbying. 

Procedures  regarding  restrictions  on 
lobbying  activities  of  applicants  and 
recipients  are  contained  in  10  CFR 
601.110. 


§600.29    Fixed  obligation  awards. 

(a)  General.  This  section  contains 
provisions  applicable  to  the  award  of 
financial  assistance  instruments  on  a 
fixed  amount  basis.  Under  a  fixed 
obUgation  award,  funds  are  issued  in 
support  of  a  project  without  a 
requirement  for  Federal  monitoring  or 
actual  costs  subsequently  incurred. 

(b)  Provisions  applicable  to  fixed 
obligation  awards.  Financial  assistance 
awards  may  be  made  on  a  fixed 
obligation  basis  subject  to  the  following 
requirements: 

fl)  Each  fixed  obligation  award  may 
not  exceed  $100,000  or  exceed  one  year 
in  length. 

(2)  Programs  which  require 
mandatory  cost  sharing  are  not  eligible. 

(3)  Proposed  costs  must  be  analyzed 
in  detail  to  ensure  consistency  with 
applicable  cost  principles; 

(4)  Although  budgets  are  submitted  by 
an  applicant  and  reviewed  for  purposes 
of  establishing  the  amount  to  be 
awarded,  budget  categories  are  not 
stipulated  in  making  an  award; 

(5)  Payments  will  be  made  in  the 
same  manner  as  other  financial 
assistance  awards,  except  that  when 
determined  appropriated  by  the 
cognizant  program  official  and 
contracting  officer  a  lump  sum  payment 
may  be  made; 

(6)  Recipients  must  certify  in  writing 
to  the  contracting  officer  at  the  end  of 
the  project  that  the  activity  was 
completed  or  the  level  of  effort  was 
expended,  however  should  the  activity 
or  effort  not  be  carried  out,  the  recipient 
would  be  expected  to  make  appropriate 
reimbursements; 

(7)  Requirements  for  periodic  reports 
may  be  established  for  each  award  so 
long  as  they  are  not  more  frequently 
than  quarterly; 

(8)  Changes  in  principal  investigator 
or  project  leader,  scope  of  effort,  or 
institution,  require  the  prior  approval  of 
the  Department. 

§600.30    Cost  sharing. 

In  addition  to  the  requirements  of 
Section  600.123  or  Section  600.224,  the 
following  requirements  apply  to 
research,  development,  and 
demonstration  projects: 

(a)  When  DOE  awards  financial 
assistance  for  research,  development, 
and  demonstration  projects  where  the 
primary  purpose  of  the  project  is  the 
ultimate  commerciaUzation  and 
utilization  of  technology  by  the  private 
sector  and  when  there  are  reasonable 
expectations  that  the  participant  will 
receive  significant  present  or  future 
economic  benefits  beyond  the  instant 
award  as  a  result  of  the  performance  of 
the  project,  cost  sharing  shall  be 
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required  unless  waived  by  the  cognizant 
Program  Assistant  Secretary  or  designee. 

(b)  Except  as  provided  in  statute  such 
as  the  Energy  Policy  Act.  42  U.S.C. 
13525.  DOE  will  decide,  on  a  case-by- 
case  basis,  the  amount  of  cost  sharing 
required  for  a  particular  project. 

(c)  Factors  in  addition  to  those 
specified  in  Section  600.123  or  Section 
600.224.  which  may  be  considered 
when  negotiating  cost  sharing  for 
research,  development,  and 
demonstration  projects  include  the 
potential  benefits  to  a  participant 
resulting  from  the  project  and  the  length 
of  time  before  a  project  is  likely  to  be 
commercially  successful. 

(FR  Doc.  95-19149  Filed  8-7-95;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Economic  Analysis 
15  CFR  Part  801 

[DOCXM  No.  950710174-6174-01] 
RIN  0691 -AA2e 

International  Services  Surveys:  BE-82 
Annual  Survey  of  Financial  Services 
Transactions  Between  U.S.  Financial 
Services  Providers  and  Unaffiliated 
Foreign  Persons 

AGENCY:  Bureau  of  Economic  Analysis. 

Commerce. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  document  sets  forth 
proposed  rules  relating  to  international 
services  surveys  to  institute  a  new 
mandatory  survey,  the  BE-82,  Annual 
Survey  of  Financial  Services 
Transactions  Between  U.S.  Financial 
Services  Providers  and  Unaffiliated 
Foreign  Persons,  to  be  conducted  by  the 
Bxireau  of  Economic  Analysis  (BEA), 
U.S.  Department  of  Commerce.  The 
survey  will  update  information 
collected  on  the  quinquennial  BE-80. 
Benchmark  Survey  of  Financial  Services 
Transactions  Between  U.S.  Financial 
Services  Providers  and  Unaffiliated 
Foreign  Persons,  which  was  first 
conducted  for  1994.  Together,  the  two 
surveys  will  produce  continuous  aimual 
time  series  of  data  on  financial  services 
that  are  out  of  scope  of  other 
international  services  surveys.  The 
information  is  needed,  among  other 
purposes,  to  support  trade  policy 
initiatives.  Including  trade  negotiations, 
on  financial  services  and  to  compile  the 
U.S.  balance  of  payments  and  national 
income  and  product  accounts. 

The  survey  will  be  conducted  under 
the  International  Investment  and  Trade 


in  Services  Survey  Act  and  the  Omnibus 
Trade  and  Competitiveness  Act  of 
1988.The  first  survey  will  cover  1995. 
DATES:  Comments  on  these  proposed 
rules  will  receive  consideration  if 
submitted  in  writing  on  or  before 
September  22. 1995. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Office  of  the  Chief.  International 
Investment  Division  (BE-50),  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce.  Washington.  DC  20230.  or 
hand  delivered  to  Room  M-lOO,  1441  L 
Street,  N.W.,  Washington,  DC  20005. 
Comments  will  be  available  for  public 
inspection  in  Room  7006, 1441  L  Street, 
N.W..  between  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  L.  Barker.  Chief.  International 
Investment  Division  (BE-50),  Bureau  of 
Economic  Analysis.  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
phone  (202) 606-9805. 
SUPPLEMENTARY  INFORMATION:  These 
proposed  rules  will  amend  existing  15 
CFR  801.9  to  set  forth  reporting 
requirements  for  the  BE--82.  Annual 
Survey  of  Financial  Services 
Transactions  Between  U.S.  Financial 
Services  Providers  and  Unaffiliated 
Foreign  Persons.  The  survey  will  be 
conducted  by  the  Bureau  of  Economic 
Analysis  (BEA).  U.S.  Department  of 
Commerce,  under  the  International 
Investment  and  Trade  in  Services 
Survey  Act  (P.L.  94-^72. 90  Stat.  2059. 
22  U.S.C.  3101-3108.  as  amended)  and 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (P.L.  100- 
418. 15  U.S.C.  4908).  Section  3103(a)  of 
the  International  Investment  and  Trade 
in  Services  Survey  Act  provides  that 
"The  President  shall,  to  the  extent  he 
deems  necessary  and  feasible — .  .  .  (1) 
conduct  a  regular  data  collection 
program  to  secure  ciurent  information 
.  .  .  related  to  international  investment 
and  trade  in  services  .  .  .;  and  (5) 
publish  for  the  use  of  the  general  public 
and  United  States  Government  agencies 
periodic,  regular,  and  comprehensive 
statistical  information  collected 
pursuant  to' this  subsection  *  *  *"In 
Section  3  of  Executive  Order  11961,  as 
amended  by  Executive  Order  12518,  the 
President  delegated  the  authority  under 
the  Act  as  concerns  international  trade 
in  services  to  the  Secretary  of 
Commerce,  who  has  redelegated  it  to 
BEA.  The  Omnibus  Trade  and 
Competitiveness  Act  of  1988  directs  that 
"The  Secretary  (of  Commerce)  shall 
ensiue  that  *  *  *  there  is  included  in 
the  Data  Bank  information  on  service 
sector  activity  that  is  as  complete  and 
timely  as  information  on  economic 
activity  in  the  merchandise  sector.  The 


Secretary  shall  undertake  a  new 
benchmark  survey  of  services 
transactions,  including  transactions 
with  respect  to  *  *  *  banking  services: 
(and)  brokerage  services.  *  *  *  The 
Secretary  shall  (also)  provide,  not  less 
than  once  a  year,  comprehensive 
information  on  the  service  sector  of  the 
economy." 

The  major  purposes  of  the  survey  are 
to  provide  the  information  on  financial 
services  needed  in  monitoring  U.S. 
services  trade,  analyzing  its  effects  on 
the  U.S.  economy,  formulating  U.S. 
international  trade  policy,  supporting 
bilateral  and  multilateral  trade 
negotiations,  compiling  the  U.S.  balance 
of  payments  and  national  income  and 
product  accounts,  developing  U.S. 
international  price  indexes  for  services, 
assessing  U.S.  competitiveness  in 
international  trade  in  services,  and 
improving  the  ability  of  U.S.  businesses 
to  identify  and  evaluate  foreign  market 
opportunities. 

As  proposed,  the  BE-82  survey  will 
be  conducted  in  years  in  which  a  BE- 
80  benchmark  survey,  or  census,  is  not 
conducted;  the  first  BE-80  siuT^ey  was 
for  1994  and  the  first  BE-82  survey 
would  be  for  1995.  The  BE-82  survey 
will  update  the  data  provided  on  the 
universe  of  financial  services 
transactions  between  U.S.  financial 
services  providers  and  unaffiliated 
foreign  persons  derived  from  the  BE-80 
siu^ey.  It  covers  the  same  types  of 
financial  services  that  are  covered  by 
the  BE-80  survey,  but  the  exemption 
level  below  which  reporting  is  not 
required  has  been  raised  to  $5  million 
compared  with  $1  million  in  the  BE-80 
survey.  Reporting  in  the  BE-82  is 
required  from  U.S.  financial  services 
providers  who  have  sales  to  or 
purchases  from  unaffiUated  foreign 
persons  in  all  covered  financial  services 
combined  in  excess  of  $5  million  during 
the  reporting  year.  Those  financial 
services  providers  meeting  this  criteria 
must  supply  data  on  the  amoimt  of  their 
sales  or  purchases  of  each  covered  type 
of  service,  disaggregated  by  coimtry. 
U.S.  financial  services  providers  that 
have  covered  transactions  of  less  than 
$5  million  during  the  reporting  year  are 
asked  to  provide,  on  a  voluntary  basis, 
estimates  only  of  their  total  sales  or 
purchases  of  each  type  of  financial 
service. 

Executive  Order  12612 

These  proposed  rules  do  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  E.O. 
12612. 


Executive  Order  12866 

These  proposed  rules  have  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Paperwork  Reduction  Act 

These  proposed  rules  contain  a 
collection  of  information  requirement 
subject  to  the  Paperwork  Reduction  Act. 
A  request  for  review  of  the  forms  has 
been  submitted  to  the  Office  of 
Management  and  Budget  under  section 
3504(h)  of  the  Paperwork  Reduction 
Act. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  4  to  150  hours,  with  an 
overall  average  burden  of  7.5  hours. 
This  includes  time  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to: 
Director,  Bureau  of  Economic  Analysis 
(BE-l),  U.S.  Department  of  Commerce, 
Washington,  DC  20230;  and  to  the 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  the  Department  of 
Commerce. 

Regulatory  Flexibility  Act 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation,  Department 
of  Commerce,  has  certified  to  the  Chief 
Counsel  for  Advocacy,  Small  Business 
Administration,  imder  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  that  this  proposed  rulemaking, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  exemption 
level  for  the  survey  excludes  most  small 
businesses  irom  mandatory  reporting. 
Reporting  is  required  only  if  total  sales 
or  total  purchases  transactions  in 
financial  services  with  unaffiliated 
foreign  persons  by  U.S.  persons  who  are 
financial  services  providers,  or  by  U.S. 
persons  whose  consolidated  enterprise 
includes  a  separately  organized 
subsidiary  or  part  that  is  a  financial 
services  provider,  exceed  $5  million 
during  the  year.  In  addition, 
international  business  tends  to  be 
conducted  mainly  by  the  larger 
companies  in  a  given  industry;  in  the 
financial  services  industry,  this  is 
particularly  true,  because  of  the  high    > 
degree  of  consolidation  that  has 
occurred  in  that  industry  in  the  United 
States  during  the  past  several  years.  In 
any  event,  small  businesses  tend  to  have 
speciaUzed  operations  and  activities,  so 
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those  with  reportable  transactions  will 
likely  not  have  significant  amoimts  of 
data  to  report;  therefore,  the  burden  on 
them  will  be  relatively  small. 

List  of  Subjects  in  15  CFR  Part  801 

Economic  statistics.  Balance  of 
payments.  Foreign  trade.  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Dated:  July  3, 1995. 

J.  Steven  Landefield, 

Acting  Director,  Bureau  of  Economic 
Analysis. 

For  the  reasons  set  forth  in  the 
preamble,  BEA  proposes  to  amend  15 
CFR  part  801,  as  follows: 

PART  801— [AMENDED] 

1.  The  authority  citation  for  15  CFR 
part  801  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  15  U.S.C.  4908;  22 
U.S.C.  3101-3108;  E.O.  11961,  (3  CFR.  1977 
Comp.,  p.  86  as  amended  by  E.O.  12013,  3 
CFR.  1977  Comp.,  p.  147,  E.O.  12318,  3  CFR, 
1981  Comp.,  p.  173,  and  E.O.  12518,  3  CFR, 
1985  Comp..  p.  348. 

2.  Section  801.9  is  amended  by 
adding  paragraph  (b)(^)  to  read  as 
follows: 

§  801 .9    Reports  required. 

***** 

(b)  Annual  surveys.  *  *  * 
(7)  BE-82,  Annual  Survey  of 
Financial  Services  Transactiwis 
Between  U.S.  Financial  Services 
Providers  and  Unaffiliated  Foreign 
Persons: 

(i)  A  BE-82,  Annual  Survey  of  Financial 
Services  Transactions  Between  U.S. 
Financial  Services  Providers  and 
Unaffiliated  Foreign  Persons,  will  be 
conducted  covering  companies'  1995 
fiscal  year  and  every  year  thereafter 
except  when  a  BE-80,  Benchmark 
Survey  of  Financial  Services 
Transactions  Between  U.S.  Financial 
Service  Providers  and  UnaffiUated 
Foreign  Persons,  is  conducted  (see 
§801.11).  All  legal  authorities, 
provisions,  definitions,  and 
requirements  contained  in  §  801.1 
through  §  801.8  are  applicable  to  this 
survey.  Additional  rules  and  regulations 
for  the  BE-82  survey  are  given  in 
paragraphs  (b)  (7)(i)  (A)  through  (D)  of 
this  section.  More  detailed  instructions 
are  given  on  the  report  form  itself. 

(A)  Who  must  report.  (I)  Mandatory 
reporting.  Reports  are  required  from 
each  U.S.  person  who  is  a  financial 
services  provider  or  intermediary,  or 
whose  consoHdated  U.S.  enterprise 
includes  a  separately  organized 
subsidiary  or  part  that  is  a  financial 
services  provider  or  intermediary,  and 


who  had  transactions  (either  sales  or 
purchases)  directly  with  unaffiliated 
foreign  persons  in  all  financial  services 
combined  in  excess  of  $5,000,000 
during  its  fiscal  year  covered  by  the 
survey.  The  $5,000,000  threshold 
should  be  applied  to  financial  services 
transactions  with  unaffiliated  foreign 
persons  by  all  parts  of  the  consolidated 
U.S.  enterprise  combined  that  are 
financial  services  providers  or 
intermediaries.  Because  the  $5,000,000 
threshold  applies  separately  to  sales  and 
purchases,  the  mandatory  reporting 
requirement  may  apply  only  to  sales, 
only  to  purchases,  or  to  both  sales  and 
purchases.     ' 

(i)  The  determination  of  whether  a 
U.S.  financial  services  provider  or 
intermediary  is  subject  to  this 
mandatory  reporting  requirement  may 
be  judgmental,  that  is,  based  on  the 
judgment  of  knowledgeable  persons  in  a 
company  who  can  identify  reportable 
transactions  on  a  recall  basis,  with  a 
reasonable  degree  of  certainty,  without 
conducting  a  detailed  manual  records 
search. 

(/j)  Reporters  who  file  pursuant  to  this 
mandatory  reporting  requirement  must 
provide  data  on  total  sales  and/or 
purchases  of  each  of  the  covered  types 
of  financial  services  transactions  and 
must  disaggregate  the  totals  by  country. 

(2)  Voluntary  reporting.  If.  diuing  the 
fiscal  year  covered,  sales  or  piuthases  of 
financial  services  by  a  firm  that  is  a 
financial  services  provider  or 
intermediary,  or  by  a  firm's  subsidiaries 
or  parts  combined  that  are  financial 
services  providers  or  intermediaries,  are 
$5,000,000  or  less,  the  U.S.  person  is 
requested  to  provide  an  estimate  of  the 
total  for  each  type  of  service.  Provision 
of  this  information  is  voluntary.  Because 
the  $5,000,000  threshold  applies 
separately  to  sales  and  purchases,  this 
voluntary  reporting  option  may  apply 
only  to  sales,  only  to  purchases,  or  to 
both  sales  and  purchases. 

(B)  BE-82  definition  of  financial 
services  provider.  The  definition  of  a 
financial  services  provider  used  for  this 
survey  is  the  same  as  that  used  for  the 
BE-80  benchmark  survey,  as  defined  in 
§801. 11(b). 

(C)  Covered  types  of  services.  The  BE- 
82  survey  covers  the  same  types  of 
financial  services  transactions  that  are 
covered  by  the  BE-80  benchmark 
survey,  as  listed  in  §801. 11(c). 

(D)  What  to  file,  (i)  The  BE-82  survey 
consists  of  Forms  BE-82(A)  and  BE- 
82(B).  Before  completing  a  Form  BE- 
82(B),  a  consolidated  U.S.  enterprise 
(including  the  top  parent  and  all  of  its 
subsidiaries  and  parts  combined)  must 
complete  Form  BE-82(A)  to  determine 
its  reporting  status.  If  the  enterprise  is 
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subject  to  the  mandatory  reporting 
requirement,  or  if  it  is  exempt  from  the 
mandatory  reporting  requirement  but 
chooses  to  report  data  voluntarily,  either 
a  separate  Form  BE-82(B)  may  be  filed 
for  each  separately  organized  financial 
services  subsidiary  or  part  of  the 
consoUdated  U.S.  enterprise,  or  a  single 
BE-62(B)  may  be  filed,  representing  the 
siun  of  covered  transactions  by  all 
financial  services  subsidiaries  or  parts 
of  the  enterprise  combined. 

{ii)  Reporters  that  receive  the  BE-82 
survey  from  BEA,  but  that  are  not 
reporting  data  in  either  the  mandatory 
or  voluntary  section  of  any  Form  BE- 
82(B),  must  return  the  Exemption  Claim, 
attached  to  Form  BE-82(A),  to  BEA. 

(ii)  [Reserved]. 
***** 

IFR  Doc.  95-18803  Filed  8-7-95;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52      ' 

[PA  54-1-6941b;  FRL-5256-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Approval  of  Source- 
Spaclfic  VOC  and  NOx  RACT  and 
Synthetic  Minor  Permit  Conditions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  hnplementation  Plan  (SDP) 
revision  submitted  by  the 
Commonwealth  of  Pennsylvania.  This 
revision  establishes  and  requires 
reasonably  available  control  technology 
(RACT)  on  eight  major  sources  and 
establishes  permit  conditions  to  limit 
one  source's  emissions  to  below  major 
source  levels.  In  the  Final  Rules  section 
of  this  Federal  Register,  EPA  is 
approving  the  State's  SD'  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  SIP  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule  and  the 
accompanying  technical  support 
document.  If  no  adverse  comments  are 
-  received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 


second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  September  7, 1995. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Marcia  L. 
Spink,  Associate  Director,  Air  Programs, 
Mailcode  3AT00,  U.S.  Environmental 
Protection  Agency,  Region  m,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air, 
Radiation,  and  Toxics  EKvision,  U.S. 
Environmental  Protection  Agency, 
Region  m,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107;  and 
the  Pennsylvania  Department  of 
Environmental  Resources  Biueau  of  Air 
Quality  Control,  P.O.  Box  8468,  400 
Market  Street,  Harrisburg,  Pennsylvania 
17105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  H.  Stahl,  (215)  597-9337,  at  the 
EPA  Region  m  address  above. 
SUPPLEMENTARY  INFORMATION:  See  the 

information  provided  in  the  Direct  Final 
action  of  the  same^itle  which  is  located 
in  the  Rules  and  Regulations  Section  of 
this  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  )une  23, 1995. 
W.T.  Wisniewski, 

Acting  Reffonal  Administrator,  Region  ID. 
[FR  Doc  95-19506  Filed  8-7-95;  8:45  am) 

BtLUNQCOOE  6660-80-^ 


40  CFR  Part  81 
[MI39-01-6921b;  FRL-5273-1] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Correction  of 
Designation  of  Nonclassified  Ozone 
Nonattainment  Areas;  State  of 
Michigan 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  USEPA  proposes  to 
correct  erroneous  ozone  designations 
made  in  1980  for  the  Allegan  County 
(Allegan  County),  Barry  County  (Barry 
County),  Battle  Creek  (Calhoim  County), 
Benton  Harbor  (Berrien  County),  Branch 
County  (Branch  County),  Cass  County 


(Cass  County),  Gratiot  County  (Gratiot 
County),  Hillsdale  County  (Hillsdale 
County),  Huron  Coimty  (Huron  County), 
Ionia  County  (Ionia  County),  Jackson 
(Jackson  County),  Kalamazoo 
(Kalamazoo  County),  Lapeer  County 
(Lapeer  County),  Lenawee  County 
(Lenawee  County),  Montcalm 
(Montcalm  County),  Sanilac  County 
(Sanilac  County).  Shiawassee  County 
(Shiawassee  Coimty),  St.  Joseph  County 
(St.  Joseph  County),  Tuscola  County 
(Tuscola  County),  and  Van  Buren 
County  (Van  Buren  County) 
nonattainment  nonclassified/incomplete 
data  areas  and  the  Lansing-East  Lansing 
(Clinton  County,  Eaton  County,  and 
Ingham  County)  nonattainment 
nonclassified/transitional  area.  Piu^uant 
to  section  110(k)(6)  of  the  Act,  which 
allows  the  USEPA  to  correct  its  actions, 
the  USEPA  is  proposing  to  correct  their 
designations  to  attainment/ 
unclassifiable  for  ozone. 

In  the  Final  Rules  Section  of  this 
Federal  Register,  the  USEPA  is 
correcting  the  designations  in  a  direct 
final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  action  and  anticipates 
no  adverse  comments.  A  detailed 
rationale  for  the  correction  is  set  forth 
in  the  direct  final  rule.  If  no  adverse 
comments  are  received  in  response  to 
that  direct  final  rule,  no  further  activity 
is  conteipplated  in  relation  to  this 
proposed  rule.  If  the  USEPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  Please  be  aware  that  the 
USEPA  will  institute  another  comment 
period  on  this  action  only  if  warranted 
by  significant  revisions  to  the 
rulemaking  based  on  any  comments 
received  in  response  to  the  direct  final 
rule.  Any  parties  interested  in 
commenting  on  this  notice  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
September  7, 1995.  Public  comments  on 
this  document  are  requested  and  will  be 
considered  before  taking  final  action  on 
this  reclassification. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T.  Nash,  Chief, 
Regulation  Development  Section,  Air 
Toxics  and  Radiation  Branch  (AT-18J), 
United  States  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago,  Illinois,  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Nwia,  Air  Toxics  and 
Radiation  Branch,  Regulation 
Development  Section  (AT-18J),  United 
States  Environmental  Protection 
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Agency,  Region  5,  Chicago,  Illinois, 
60604,  (312)  886-6081. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the 
information  provided  in  the  Direct  Final 
notice  which  is  located  in  the  Rules 
Section  of  this  Federal  Register.  Copies 
of  the  USEPA's  analysis  are  available  for 
inspection  at  the  following  address: 
United  States  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard, 
Chicago,  Illinois,  60604.  Telephone 
Jacqueline  Nwia  at  (312)  886-6081 
before  visiting  the  Region  5  Office. 

j  Authority:  42  U.S.C.  7401-7671q. 
I  Dated:  July  25, 1995. 
Carol  M.  Brotvner, 

Administrator. 

(FR  Doc.  95-19508  Filed  8-7-95;  8:45  am] 

BILLING  CODE  $S60-60-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  9(M>ay  Finding  for  a 
Petition  to  List  the  Kootenai  River 
Population  of  the  Interior  Redband 
Trout  as  Threatened  or  Endangered 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  90-day  petition 

finding. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  announces  a  90-day  finding  for 
a  petition  to  list  the  Kootenai  River 
population  of  the  interior  redband  trout 
[Oncorhynchus  mykiss  gairdneri)  under 
the  Endangered  Species  Act  of  1973,  as 
amended.  The  Service  finds  that  the 
petition  did  not  present  substantial 
scientific  or  commercial  information 
indicating  that  the  petitioned  actions 
may  be  warranted,  because  it  fails  to 
substantiate  that  the  interior  redband 
trout  of  the  Kootenai  River  are  a  distinct 
population  segment. 
DATES:  The  finding  announced  in  this 
document  was  made  on  July  11, 1995. 
ADDRESSES:  Data,  information, 
comments,  or  questions  concerning  this 
petition  should  be  submitted  to  the 
Field  Supervisor,  U.S.  Fish  and  Wildlife 
Service,  4696  Overland  Road,  Room 
576,  Boise,  Idaho,  83705.  The  petition, 
finding,  and  supporting  data  are 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Klahr,  staff  biologist  (refer  to 


ADDRESSES  section  or  telephone  208- 
334-1931). 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended 
(16  U.  S.  C.  1531  et  seq.],  requires  that 
the  Service  make  a  finding  on  whether 
a  petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  to  indicate  that 
the  petitioned  action  may  be  warranted. 
This  finding  is  to  be  based  on  all 
information  available  to  the  Service  at 
the  time  the  finding  is  made.  To  the 
maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
the  date  the  petition  was  received,  and 
the  finding  is  to  be  published  promptly 
in  the  Federal  Register. 

The  Service  has  made  a  90-day 
finding  on  a  petition  to  list  the  Kootenai 
River  population  of  the  interior  redband 
trout  [Oncorhynchus  mykifs  gairdneri). 
The  petition,  dated  April  4,  1994,  was 
submitted  by  Brendan  M.  McManus  of 
the  Biodiversity  Legal  Foundation  of 
Boulder,  Colorado,  and  Donald  Kern  of 
Kalispell,  Montana,  and  was  received  by 
the  Service  on  April  8, 1994.  The 
petitioner  requested  the  Service  list  the 
Kootenai  River  drainage  population  of 
interior  redband  trout  within  the 
contiguous  United  States  as  threatened 
or  endangered  and  designate  critical 
habitat  concurrently  with  the  listing. 
The  petitioners  state  that  the  best 
scientific  data  available  indicates  that 
interior  redband  trout  residing  in  the 
Kootenai  River  drainage  of  Montana, 
and  possibly  Idaho,  constitutes  a 
separate  and  distinct  vertebrate 
population  segment,  appropriate  for 
listing  as  threatened  or  endangered 
according  to  the  Act.  The  petitioners 
submitted  information  alx)ut  threats  to 
the  Kootenai  River  interior  redband 
trout,  including  hybridization  and 
competition  with  non-native  trout 
species,  loss  of  habitat  fit)m  land  and 
water  use  practices,  and  inadequacy  of 
existing  regulatory  mechanisms.  The 
petitioners  state  that  hybridization  with 
non-native  or  introduced  trout  may  be 
the  most  serious  threat  to  the  long-term 
persistence  of  the  interior  redband  trout 
in  the  Kootenai  River  drainage. 

The  interior  redband  trout  is  currently 
classified  as  a  category  2  candidate 
species  by  the  Service  (59  FR  58982; 
November  15, 1994).  Category  2 
includes  taxa  for  which  information  in 
the  Service's  possession  indicates  that 
listing  is  possibly  appropriate  but  for 
which  the  Service  lacks  substantial 
information  upon  which  to  base  a 


proposal  to  list  as  endangered  or 
threatened. 

The  Service  has  reviewed  the  petition, 
the  literature  cited  in  the  petition,  and 
other  hterature  and  information 
available  in  the  Service's  files.  On  the 
basis  of  the  best  scientific  and 
commercial  information  available,  the 
Service  finds  the  petition  does  not 
present  substantial  information 
indicating  that  the  petitioned  action 
may  be  warranted  because  information 
is  lacking  to  show  that  the  interior 
redband  trout  of  the  Kootenai  River  are 
a  distinct  population  segment  under  the 
Act.       , 

There  has  been  confusion  regarding 
the  taxonomic  classification  of  interior 
redband  trout  (Behnke  1986,  Behnke 
1992).  This  confusion  may  be  a  result  of 
similar  morphological  and  meristic 
characteristics  with  other  rainbow  and 
cutthroat  trout  species  (Berg  1987).  It  is 
further  complicated  by  their  diversify 
and  adaptability,  as  "redband  trout"  are 
found  in  high  mountain  streams  as  well 
as  in  hot,  arid  desert  drainages.  Behnke 
(1992)  refers  to  the  interior  redband 
trout  as  the  Columbia  River  redband 
trout  and  describes  their  distribution  as 
the  Columbia  River  basin  east  of  the 
Cascades  to  barrier  falls  on  Kootenai, 
Pend  Oreille,  Spokane,  and  Snake 
Rivers;  the  upi)er  Eraser  River  basin 
above  Hell's  CJate;  and  Athabasca  River 
headwaters  of  the  Mackenzie  River 
basin. 

The  subspecies  gairdneri  includes 
resident  stream  populations, 
populations  adapted  to  lakes  (kamloops 
trout),  and  anadromous  steelhead 
populations.  Resident  populations  of 
Columbia  River  redband  trout  are  found 
throughout  the  Columbia  River  basin 
east  of  the  Cascades.  The  native  trout  of 
the  Oregon  and  southern  Idaho  desert 
basins  are  considered  to  be  a  primitive 
form  of  redband  trout  derived  from  the 
Coliunbia  River  basin.  Kamloops  trout 
occur  in  lakes  in  the  upper  Coliunbia 
and  upper  Fraser  basins.  Anadromous 
steelhead  populations  ascending  the 
Columbia  River  east  of  the  Cascade 
Range  and  into  the  Salmon  and 
Clearwater  River  drainages  are  also 
currently  classified  with  redband  trout 
(Behnke  1992). 

The  interior  redband  trout  of  the 
Kootenai  River  drainage  exhibits  two 
distinct  life  histories,  a  resident  stream 
form  of  generally  smaller  fish  and  the 
larger  lake  dwelling  kamloops  form 
(Huston  1994;  Behnke  1966;  Behnke 
1992).  The  Kootenai  River  drainage 
interior  redband  trout  is  on  the 
northeastern  periphery  of  the 
subspecies'  range  and  is  believed  to  be 
important  as  a  potential  source  of 
diversity  and  adaptability  (Doug 
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Perkinson,  Kootenai  National  Forest,  in 
Utt.  1993). 

The  petitioners  state  that  based  on 
genetic  analysis  of  trout  samples  from 
60  sites  in  the  Kootenai  River  drainage, 
researchers  have  identified  five 
remaining  pure  strain  populations  of 
interior  redband  trout  in  Montana. 
These  five  stream  populations  presently 
occupy  approximately  56  kilometers  (35 
miles)  of  stream  (Doug  Perkinson, 
Kootenai  National  Forest,  in  Utt.  1994). 
The  petitioners  assort  that  these 
populations  have  a  high  likelihood  of 
being  the  only  native  populations 
remaining  in  Montana.  The  petitioners 
also  state  there  are  no  docimiented 
stream  populations  of  interior  redband 
trout  in  the  State  of  Idaho. 

Any  species  that  is  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range  may  be  declared  an 
endangered  species  under  the  Act  (50 
CFR  424.02(e)).  The  term  "^>ecie8"  is 
defined  in  50  CFR  424.02(k)  as  "any 
species  or  subspecies  *  *  *  and  any 
distinct  population  segment  of  any 
vertebrate  species  that  interbreeds  when 
mature."  Thus  the  first  deliberation  is 
whether  the  Kootenai  River  population 
of  interior  redband  trout  is  a  recognized 
subspecies  or  distinct  population  that 
interbreeds. 

FolloMdng  receipt  of  the  petition  the 
Service  foimd  additional  evidence  of 
native  redband  trout,  both  pure 
populations  and  the  presence  of  genetic 
material,  in  other  tributaries  in  the 
Kootenai  drainage.  These  data  indicate 
that  interior  redband  trout  in  the 
Kootenai  drainage  may  be  more  widely 
distributed  than  previously  assumed 
(Perkinson  ig94A).  The  Idaho 
Conservation  Data  Center,  in  Utt.  1994, 
cites  populations  of  interior  redband 
trout  in  the  following  drainages  in 
Idaho — ^Weiser,  Payette,  Boise,  Bruneau, 
Owyhee,  and  Wood,  and  numerous 
tributaries  to  the  Snake  River.  The 
Service  examined  evidence  of 
additional  pure  redband  trout 
populations  above  Kootraiai  Falls,  a 
presumed  isolating  barrier  for  the 
Kootenai  River  redband  trout  (Leary 
1994).  This  evidence  indicates  nearly 
pure  populations  of  redband  trout 
outside  the  subspecies  presumed  home- 
range  (Perkinson  1994C).  The  literature 
also  indicates  interior  rainbow  trout 
genetic  material  in  numerous  fish 
populations  upstream  from  Kootenai 
Falls  in  the  Kootenai  River  drainage 
(Huston  1994,  Perkinson  1994A).  A 
Service  review  of  the  literature  and 
discussions  with  regional  fisheries 
biologists  reveals  an  ongoing  debate 
about  the  definition  of  interior  redband 
trout.  Presently  there  appears  to  be 
general  agreement  that  the  interior 


rainbow  trout  "complex"  includes 
redband  trout  of  the  Coltmibia  basin  east 
of  the  Cascade  Range  up  to  barrier  &lls. 
and  including  anadromous  steelhead, 
making  the  distribution  of  this 
subspecies  wide  and  diverse. 

The  petitioners  did  not  provide 
supporting  data  or  literature  to 
substantiate  the  claim  that  the  interior 
redband  trout  residing  in  the  Kootenai 
River  drainage  of  Montana,  and  possibly 
Idaho,  constitute  a  separate  and  distinct 
vertebrate  population  segment  that  is 
genetically,  physically,  or  is  othewise 
distinct  from  other  redband  trout 
populations,  or  that  these  fish  are 
signifirant  to  the  siurival  of  redband 
trout  populations  that  occupy  hundreds 
of  miles  of  habitat  in  the  inland 
northwest.  In  addition  these  fish  do  not 
constitue  a  significant  portion  of  the 
ra^e  of  the  interior  redband  trout. 

Ine  Service  concludes  that  the  data 
contained  in  the  petition,  referenced  in 
the  petition,  and  otherwise  available  to 
the  Service  does  not  present  substantial 
information  tnat  the  petitioned  actions 
may  be  warranted.  The.Service  will 
retain  the  interior  redband  trout  as  a 
category  2  candidate,  and  will  continue 
to  seek  information  regarding  the  status 
or  threats  to  the  subspecies.  If  additional 
data  becomes  available  in  the  futiue,  the 
Service  may  reassess  the  listing  priority 
for  this  subspecies  or  the  need  for 
listing. 

Referencefl  cited:  A  complete  list  of  all 
references  cited  herein  are  available  upon 
request  from  the  Boise  Field  Office  (see 
A00RESSE8  section). 

Author.  The  primary  author  of  this 
document  is  Patricia  Klafar,  U.S.  Fish  and 
Wildlife  Service,  (see  ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C  1531  et 
seq.). 

Dated:  July  11, 1995. 
Bruce  Blanchard, 

Acting  Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  95-19550  Filed  S-7-95;  8:45  am) 

BaXJNQ  COOE  4310-66-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosphartc 
Administration 

50  CFR  Chapter  VI 
P.D.073195A] 

Coral  Reef  Resources  of  Puerto  Rico 
and  the  U.S.  Virgin  Islands 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Notice  of  availability  of  a  fishery 
management  plan;  and  request  for 
comments. 

SUMMARY:  NMFS  announces  that  the 
Caribbean  Fishery  Management  Council 
has  submitted  a  Fishery  Management 
Plan  for  Corals  and  Reef  Associated 
Plants  and  Invertebrates  of  Puerto  Rico 
and  the  U.S.  Vii^gin  Islands  (FMP)  for 
review  by  NMFS.  Written  comments  are 
requested  form  the  public. 

DATES:  Written  comments  must  be 
received  on  or  before  October  10, 1995. 

ADDRESSES:  Comments  must  be  mailed 
to  the  Southeast  Regional  Office,  NMFS. 
9721  Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702. 

Requests  for  copies  of  the  FMP.  which 
includes  an  environmental  impact 
statement  and  a  regulatory  impact 
review,  should  be  sent  to  the  Caribbean 
Fishery  Management  Coimcil,  268 
Mtlnoz  Rivera  Avenue,  Suite  1108,  San 
Juan,  PR  00918-2577,  809-766-5926.      - 

FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  Cranmore,  813-570-5305. 

SUPPLEMENTARY  INFORMATKM:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act) 
requires  that  a  councU-prepared  fishery 
management  plan  be  submitted  to 
NMFS  for  review  and  approval, 
disapproval,  or  partial  disapproval.  The 
Magnuson  Act  also  requires  that  NMFS, 
upon  receiving  a  fishery  management 
plan,  immediately  publish  a  notice  that 
it  is  imavailable  for  public  review  and 
comment 

This  FMP  proposes  to  (1)  Prohibit  the 
use  of  chemicals,  plants,  plant-derived 
toxins,  and  explosives  to  take  coral  reef 
resources  in  the  exclusive  economic 
zone  (EEZ)  around  Puerto  Rico  and  the 
U.S.  Virgin  Islands;  (2)  limit  allowable 
harvest  in  the  EEZ  to  dip  nets  and  slurp 
guns  or  by  hand;  and  (3)  prohibit  the 
possession  or  sale  of  stony  corals, 
gorgonians,  and  live  rock  (prohibited 
species)  taken  in  the  EEZ. 

The  Director,  Southeast  Region, 
NMFS,  based  on  a  preliminary 
evaltmtion  of  the  FMP,  has  disapproved 
the  proposed  adoption  of  certain  state 
permit  systems  for  harvestera  and 
dealers  of  coral  reef  resoiuces  and  for 
the  taking  of  prohibited  species  for 
.  scientific,  educational,  or  restoration 
purposes.  His  action  was  based  on  a 
determination  that  the  state  permit 
systems  for  coral  reef  resoiut^s  are  not 
yet  fully  developed  and  that  state 
regulations  authorizing  such  permits, 
where  they  exist,  do  not  satisfy  the 
Administrative  Procedure  Act,  the 
Magnuson  Act,  and  other  applicable 
laws. 


Proposed  regulations  to  implement 
those  measures  of  the  FMP  that  were  not 
disapproved  based  on  the  preliminary 
evaluation  are  scheduled  for  publication 
within  15  days. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  3. 1995. 
Richard  W.  Surdi, 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 

[FR  Doc.  95-19523  Filed  8-3-95:3:49  pm) 
BILUNQ  COOC  3S10-22-M 

SO  CFR  Parts  649, 650,  and  651 
P.O.  072695B] 

New  England  Fishery  Management 
Council;  Meeting 

AGB4CY:  National  Marine  Fisheries  . 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Coimcil)  will 
hold  a  2-day  public  meeting  to  consider 
actions  affecting  New  England  fisheries 
in  the  exclusive  economic  zone. 
DATES:  The  meeting  will  begin  on 
Thursday,  August  10, 1995,  at  9:30  a.m. 
and  on  Friday,  August  11, 1995,  at  8:30 
a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  King's  Grant  Inn,  Route  128  and 
Trask  Lane,  Danvers,  MA  01923: 
telephone:  (508)  774-6800.  Requests  for 
special  accommodations  should  be 
addressed  to  the  New  England  Fishery 
Management  Council,  5  Broadway, 
Saugus,  MA  01096-1097;  telephone: 
(617) 231-0422. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  G.  Marshall.  Executive  Director, 
(617) 231-0422. 
SUPPLEMENTARY  INFORMATION: 


JMI 


August  10, 1995 

The  August  10, 1995,  session  will 
begin  with  a  report  from  the  Northeast 
Fisheries  Science  Center  on  the  scallop 
and  haddock  assessments  developed  at 
the  20th  Stock  Assessment  Workshop. 
Diuing  the  afternoon  session,  the 
Council  will  discuss  the  projected 
timetable  for  development  of 
Amendment  7  to  the  Fishery 
Management  Plan  for  the  Northeast 
Multispecies  Fishery  (Muhispecies 
FMP),  a  proposed  change  (Framework 
Adjustment  12)  in  the  muhispecies 
regulations  relating  to  harbor  porpoise 
mitigation  and  the  status  of  work  on 
Amendment  5  to  the  Fishery 
Management  Plan  for  the  Atlantic  Sea 
Scallop  Fishery.  There  will  also  be 
Monkfish  Subcommittee  reports  on  gear 
conflict  issues  and  discussion  on 
progress  toward  development  of  a 
fishery  management  plan  for  monkfish. 

Abbreviated  Rulemaking  Action — 
Northeast  Multispecies 

The  Coimcil  will  consider  initial 
action  to  adjust  the  Multispecies  FMP 
under  the  framework  for  abbreviated 
rulemaking  contained  in  50  CFR  651.40. 
The  Council  will  accept  comments  on 
the  framework  adjustment  that  would 
reconfigure  the  midcoast  time/area 
closure  to  reduce  harbor  porpoise 
bycatch  in  the  sink  gillnet  fishery.  The  - 
Council  is  considering  a  change  in  area 
and  duration  of  the  closure  and  the 
possibility  of  incorporating  the  use  of 
acoustic  alarms  to  reduce  harbor 
porpoise  mortality.  This  will  be  the  first 
Council  meeting  under  the  process  for 
homework  adjustments.  A  second 
discussion  will  occur  at  a  subsequent 
meeting,  as  yet,  unsp>ecified.  If  the 
Director,  Northeast  Region  NMFS 
(Regional  Director),  concurs  with  the 
Council's  recommendation,  he  will 
publish  the  changes  as  a  proposed  or 
final  rule  in  the  Federal  Register. 


August  11, 1995 

At  8:30  a.m.,  the  Council  will  convene 
to  elect  officers  for  1995-96.  Following 
elections,  the  Council's  State 
Department  member  will  report  on 
international  issues,  including 
Northwest  Atlantic  Fisheries 
Organization  implementing  legislation 
(Senate  bill  #267).  The  Council  will 
then  address  the  contents  of  a  public 
hearing  document  on  a  proposed 
amendment  to  the  Fishery  Management 
Plan  for  the  American  Lobster  Fishery, 
which  contains  goals  for  reducing 
fishing  effort,  preventing  and 
eliminating  overfishing,  and  rebuilding 
the  lobster  stocks.  The  Council  may 
approve  the  substance  of  the  public 
hearing  document  at  this  meeting. 

The  Council  will  then  hear  reports 
from  the  Chairman,  Council  Executive 
Director,  Regional  Director,  Northeast 
Fisheries  Science  Center  liaison,  Mid- 
Atlantic  Fishery  Management  Council 
liaison,  and  representatives  from  the 
Coast  Guard,  the  Atlantic  States  Marine 
Fisheries  Commission,  and  the  State 
Department.  Other  items  of  business 
may  be  added  to  the  agenda  as 
necessary. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Douglas  C.  Marshall  (see  ADDRESSES)  at 
least  5  days  prior  to  the  meeting  date. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  2, 1995. 
Ridurd  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  95-19552  Filed  8-7-95;  8:45  am) 
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contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
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rulings,  delegations  of  auttiority,  filing  of 
petitions  and  applications  and  ager)cy 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  In  ttiis 
section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Special  Committee  to  Review  the 
Government  in  the  Sunshine  Act 

ACTION:  Notice  of  public  hearing 
regarding  the  Government  in  the 
Sunshine  Act. 

SUMMARY:  The  ACUS  Special  Committee 
to  Review  the  Government  in  the 
Sunshine  Act  will  conduct  a  public 
hearing  to  take  testimony  and 
statements  from  agency  officials  and 
members  of  the  public  concerning  the 
effectiveness  of  the  Government  in  the 
Sunshine  Act,  as  it  is  now  implemented 
by  federal  boards  and  commissions. 
This  notice  is  pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463). 

DATES:  September  12, 1995, 9  a.m. 
LOCATION:  Washington,  DC  (venue  to  be 
announced). 

FOR  FURTHER  INFORMATION:  Jeffrey 
Lubbers,  (202)  254-7020. 
SUPPLEMENTARY  INFORMATION:  The  Chair 
of  the  Administrative  Conference  of  the 
US  (ACUS)  was  asked  by  letter,  signed 
by  over  one  dozen  current  and  former 
commissioners  of  multi-member 
agencies  and  several  private 
organizations,  to  review  the 
effectiveness  of  the  Government  in  the 
Simshine  Act.  The  signatories  of  the 
letter  stated  strong  support  for  the  Act's 
underlying  goal  of  enhancing  public 
understanding  of  agency 
decisionmaking,  but  expressed  concern 
as  to  whether  the  Act  is,  in  fact,  meeting 
this  goal  as  well  as  it  might.  They  also 
suggested  that  the  Act  may  have  a 
detrimental  effect  on  collegial 
deliberation  among  agency  members, 
thereby  reducing  the  overall  quality  of 
decisionmaking  at  multi-member 
agencies.  The  Qiair  established  the 
Special  Committee  to  study  issues 
raised  by  the  letter. 

The  Committee,  in  its  open  meetings, 
has  heard  from  some  agency  ofHcials 


and  reviewed  articles  written  for  ACUS 
and  others  to  the  effect  that  public 
meetings  vmder  the  Act  often  lack 
substantive  exchange  of  ideas  and 
collective  deliberation  on  issues  being 
decided.  In  addition,  the  Committee  has 
been  informed  that  the  restrictions 
imposed  by  the  Act  make  spontaneous 
collegial  discussions  difHcult  or 
impossible  as  a  general  matter, 
adversely  affecting  the  establishment  of 
agency  agendas  and  promoting 
inefficient  practices  within  agencies.  As 
a  result,  the  Committee  is  concerned 
that  the  public  does  not  receive  the 
information  or  access  to  the 
governmental  decisionmaking  process 
that  the  Act  was  intended  to  provide. 
The  Committee  has  determined  that  a 
public  hearing  is  warranted  to  address 
proposed  suggestions  for  changes  in  the 
Act  (or  in  agency  behavior)  that  will 
increase  collegial  decisionmaking 
among  the  members  of  multi-member 
agencies,  and  at  the  same  time  improve 
the  public's  access  to  the  agency's 
deliberative  process. 

Toward  that  end,  the  Special 
Committee  hereby  provides  notice  of  the 
public  hearing  and  invites  the 
participation  of  agency  officials  and 
other  interested  persons.  It  would  be 
helpful  if  participants  would  be 
prepared  to  discuss  or  suggest  specific 
proposals  for  improving  public  access  to 
agency  decisionmaking  processes  and 
the  quality  of  agency  decisionmaking  in 
agencies  subject  to  Uie  Sunshine  Act. 

The  following  proposals  are  under 
preliminary  consideration  by  the 
Committee  and  are  suggested  for  the 
purpose  of  framing  the  discussion  at  the 
public  hearing.  It  should  be  noted  that 
the  order  of  the  proposals  is  of  no 
particular  significance.  It  may  be 
appropriate  to  consider  some  proposals 
in  combination  or  partial  combination 
with  others,  or  to  consider 
recommending  some  or  all  of  them  on 
a  pilot  basis. 

(1)  The  Act  could  be  amended  to 
cover  only  meetings  of  the  full  board  or 
commission. 

(2)  The  Act  could  be  amended  to 
allow  subgroups  of  the  full  membership 
of  the  board  or  commission  to  discuss 
matters  in  closed  session,  provided  that 
these  matters  would  later  be  the  subject 
of  open  meetings. 

(3)  The  Act  could  be  amended  by  (1) 
expanding  the  current  definition  of 
"meeting"  to  include  all  get-togethers  of 


a  quorum  of  agency  members  to  discuss 
any  agency  business,  (i.e.,  without 
regard  to  whether  they  "determine" 
agency  business)  while  also  (2) 
permitting  any  such  meeting  to  be  held 
in  closed  session  if  minutes  of  the 
meeting  were  released  to  the  public 
shortly  after  the  meeting.  (However, 
decisions  by  the  members  of  an  agency 
would  either  have  to  be  voted  on  in 
public  meetings  or  pursuant  to  seriatim 
or  notation  voting.) 

(4)  The  Act  could  be  amended  to 
allow  the  closing  of  additional 
categories  of  meetings  without  notice  (or 
with  shorter  notice),  provided  that 
minutes  or  transcripts  of  closed 
meetings  are  released  soon  thereafter. 

(5)  The  Act  could  be  amended  to 
include  additional  exemptions,  such  as 
for  agency  consideration  of  legislative 
and/or  budgetary  matters — or  where  the 
agency  certifies  that  such  matters 
involve  especially  sensitive  issues. 

(6)  The  Act  could  be  amended  so  that 
the  open  meeting  requirements  do  not 
apply  to  discussions  of  agency  actions 
that  will  be  later  embodied  in  a 
published  opinion  and  order  or  similar 
form  of  agency  determination  in  which 
the  agency  members  set  forth  their 
individual  votes  and  the  rationale  and 
basis  for  their  determination 
(collectively  and/or  individually  to  the 
extent  that  individual  views  may  differ 
from  the  collective  determination). 

(7)  The  Act  could  be  amended  to 
remove  fit)m  coverage  any  discussion  of 
a  proposed  rulemaking  proceeding  so 
long  as  the  discussion  occurs  before  the 
publication  of  a  notice  of  proposed 
rulemaking  (with  or  without  release  of 
minutes  or  summaries  soon  thereafter]. 

(8)  The  Act  could  be  amended  to 
allow  closed  meetings  (if  no  votes  are 
taken)  on  pending  rulemaking 
proceedings,  so  long  as  the  discussions 
occur  dxiring  the  comment  period,  or 
only  up  to  some  specified  time  before 
the  proposed  rule  is  subject  to  a  vote 
[with  or  without  release  of  minutes  or 
summaries  soon  thereafter]. 

(9)  The  Act  could  be  amended  to 
require  that  any  votes  taken  through 
notation  voting,  that  would  otherwise  be 
required  to  be  taken  at  an  open  meeting, 
be  subject  to  discussion,  upon  the 
request  of  an  agency  member,  in  a 
subsequent  open  meeting. 

(10)  Agencies  could  be  encouraged  to 
develop  regulations  (or  policies)  that 
maximize  the  amoimt  of  information 
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provided  before,  during  and  after  agency 
meetings.  Meeting  notices  could  be 
published  further  in  advance  of  the 
meetings  where  feasible;  such  notices 
could  provide  more  complete 
summaries  of  upcoming  agenda  items; 
relevant  non-privileged  documents 
could  be  provided  before  or  during 
meetings;  closed  circuit  television 
coverage  of  meetings  could  be  provided; 
and  minutes,  summaries,  and  decisional 
opinions  could  be  provided  as  soon  as 
feasible  after  meetings. 

The  above  list  of  possible 
recommendations  is  only  tentative  and 
your  creative  ideas  are  encouraged. 

If  you  are  interested  in  participating 
in  this  public  hearing,  please  send  your 
written  request  to  Jefft^y  Lubbers, 
ACUS,  2120  L  Street  NW.,  Suite  500, 
Washington,  DC  20037.  You  should 
indicate  why  you  are  interested,  what 
organization,  if  any,  you  represent,  and 
give  a  very  brief  simimary  of  the  points 
to  be  covered  in  your  testimony.  Please 
also  indicate  whether  you  have  any 
special  needs.  Requests  should  be 
submitted  by  August  25, 1995. 

ACUS  reserves  the  rig^t  to  limit 
participation  to  a  feasible  number  of 
participants,  to  group  participants  on 
panels,  to  ask  participants  with  similar 
views  to  select  a  group  representative, 
and  to  limit  the  time  for  participation. 
Generally,  participants  should  expect  to 
limit  their  prepared  remarks  to  no  more 
than  10  minutes.  Shortly  after  August 
25,  ACUS  will  notify  requesters  of  the 
proposed  hearing  schedule  and  of  the 
list  of  participants. 

Written  submission  from  participants 
and  others  are  welcomed.  Unless  it  is  a 
financial  hardship,  participants  should 
provide  20  copies  of  such  submissions 
to  Jeffiey  Lubbers  at  the  above  address 
by  September  5, 1995.  Others  v\rishing  to 
provide  written  comments  should 
provide  a  single  copy  to  Mr.  Lubbers  by 
September  12.  Attendance  at  the  public 
hearing  is  open  to  the  public. 

Dated:  August  2, 1995. 

Jefl&ey  S.  Lubbers, 

Research  Director. 

[FR  Doc.  95-19478  Filed  8-7-95;  8:45  am] 

aiLUNG  cooE  eiio-01-w 


Special  Committee  to  Review  the 
Government  in  the  Sunshine  Act 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  notice  is  hereby  given  of  a  meeting 
of  the  Special  Committee  to  Review  the 
Government  in  the  Sunshine  Act,  of  the 


Administrative  Conference  of  the 
United  States. 

DATES:  Wednesday,  September  20, 1995, 
2:00  PM. 

LOCATION:  Office  of  the  Chairman. 
Administrative  Conference,  2120  L 
Street,  NW.,  Suite  500  (Library,  5th 
Floor),  Washington,  DC. 
FOR  FURTHER  INFORMATION:  Jeffrey  S. 
Lubbers,  Office  of  the  Chairman, 
Administrative  Conference  of  the 
United  States,  2120  L  Street,  NW..  Suite 
500,  Washington,  DC  20037.  Telephone: 
(202) 254-7020. 

SUPPLEMENTARY  INFORMATION:  The 
Special  Committee  to  Review  the 
Government  in  the  Simshine  Act  will 
meet  to  consider  the  results  of  the 
public  hearing  to  be  held  on  September 
12. 1995. 

Attendance  at  the  meeting  is  open  to 
the  interested  public,  but  limited  to  the 
space  available.  Persons  wishing  to 
attend  should  notify  the  Office  of  the 
Chairman  at  least  one  day  in  advance. 
The  chairman  of  the  committee,  if  he 
deems  it  appropriate,  may  permit 
members  of  the  public  to  present  oral 
statements  at  the  meeting.  Any  member 
of  the  public  may  file  a  wnitten 
statement  with  the  committee  before, 
during,  or  after  the  meeting.  Minutes  of 
the  meeting  will  be  available  on  request. 

Dated:  August  2, 1995. 
Jeffrey  S.  Lubbers. 

Research  Director. 

(FR  Doc.  95-19477  Filed  8-7-95;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[No.  LS-es-009] 

Sheep  Promotion,  Research,  and 
Information:  Certification  of 
Organizations  for  Eligibility  to  Make 
Nominations  to  the  Proposed  National 
Sheep  Promotion,  Research,  and 
Infonmation  Board 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture's 
(USDA)  Agricultural  Marketing  Service 
(AMS)  is  accepting  applications  from 
State  sheep  producer  organizations, 
national  sheep  feeder  organizations,  as 
well  as  organizations  representing 
importers  of  sheep  or  sheep  products 
who  desire  to  be  certified  as  eligible  to 
nominate  sheep  producers,  sheep 
feeders,  or  importers  of  sheep  or  sheep 


products  for  appointment  to  the 
proposed  National  Sheep  Promotion, 
Research,  and  Information  Board 
(Board).  Importer  organizations 
representing  importers  of  only  raw  wool 
are  not  eligible  for  certification.  To 
nominate  a  sheep  producer  or  alternate 
producer  member,  a  sheep  feeder  or 
importer  member  to  the  Board, 
organizations  must  first  be  certified  by 
the  Secretary  of  Agriculture  (Secretary). 
Each  eligible  organization  must  submit 
an  official  application  form  to  AMS. 
Notice  is  also  given  that  upcoming 
appointments  are  anticipated  and  that 
during  a  period  to  be  established, 
nominations  will  be  accepted  from 
eligible  organizations. 
DATES:  Applications  for  certification 
must  be  received  by  close  of  business 
September  7, 1995. 

ADDRESSES:  Certification  forms  as  well 
as  copies  of  the  certification  procedures 
may  be  requested  from  Ralph  L.  Tapp, 
Chief;  Marketing  Programs  Branch; 
Livestock  and  Seed  Division;  AMS, 
USDA;  Room  260fr-S;  P.O.  Box  96456; 
Washington,  DC  20090-6456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp  on  202/720-1115. 
SUPPLEMENTARY  INFORMATION:  The  Sheep 
Promotion,  Research,  and  Information 
Act  of  1994  (Act),  (7  U.S.C.  7101  et 
seq.],  approved  October  22, 1994, 
authorizes  the  establishment  of  a  sheep 
and  wool  promotion,  research, 
education,  and  information  program. 
The  Act  provides  for  the  establishment 
of  a  Board.  The  120-member  Board  will 
consist  of  85  sheep  producers,  10  sheep 
feeders,  and  25  importers  of  sheep  and 
sheep  products  appointed  by  the 
Secretary.  The  duties  and 
responsibilities  of  the  Board  are 
provided  for  under  the  Act. 

The  Secretary  shall  certify  any  State 
sheep  producer,  national  sheep  feeder, 
or  importer  organization  that  meets  the 
eligibility  criteria  established  under  the 
Act.  Those  organizations  that  meet  the 
eligibility  criteria  specified  under  the 
Act  will  be  certified  as  eligible  to 
nominate  members  for  appointment  to 
the  Board  to  ensure  that  nominees 
represent  the  interests  of  sheep 
producers,  feeders,  and  importers. 

Tlie  Act  provides  that  the  members  of 
the  Board  shall  serve  for  terms  of  3 
years,  except  that  appointments  to  the 
initially  established  Board  shall  be 
proportionately  for  1-,  2-,  and  3-year 
terms.  No  person  may  serve  more  than 
two  consecutive  3  year  terms,  except 
that  an  elected  officer  of  the  Board  shall 
not  be  subject  to  term  limits  while  they 
hold  office.  USDA  will  announce  when 
nominations  will  be  due  from  eligible 
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organizations  and  when  any  subsequent 
nominations  are  due  when  a  vacancy 
does  or  will  exist.  The  Board  positions 
to  be  filled  are  as  follows: 


State  or  unit  vacancies 


Alabama 

Alaska ~ 

Arizona 

Arkansas „. 

CaJifomia 

Colorado 

Conriecticut 

Delaware 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

IncSana 

Iowa 

Kansas  

Kentucky 

Louisiana  

Maine -_ 

MarylarKJ «. 

Massachusetts  .. 

Michigan  

Minnesota  

Mississippi  

Missouri  

Montana 

Nebraska  _. 

Nevada  

New  HanYJShire 

New  Jersey 

New  Mexico 

New  York  

Nortti  Carolina  .. 
North  Dakota  .... 

Ohio 

Oklahoma  

Oregon  

Penrhsylvania  .... 
Rhode  Island  .... 
South  Carolina  ., 
South  Dakota  .... 

Tennessee , 

Texas  

Utah  

Vermont 

Virginia 

WasNngton 

West  Virginia  ... 

Wisconsin  

Wyoming 

Feeders 

Importers 


Number  of 
representa- 
tives 


10 


5 
10 
25 


In  addition,  each  State  with  only  one 
producer  Board  member  is  authorized  to 
have  an  alternate  producer  member  so 
that  the  State  may  have  representation 
at  Board  meetings  when  the  producer 
member  cannot  attend.  . 

Any  eligible  State  sheep  producer, 
national  feeder,  or  importer  organization 
that  is  interested  in  being  certified  to 
nominate  producers,  feeders,  or 
importers  for  appointment  to  the  Board, 
must  complete  and  submit  em  official 
"Application  for  Certification  of 


Organization,"  form  which  must  be 
received  by  close  of  business  September 
7, 1995. 

Only  those  organizations  that  meet 
the  criteria  for  certification  of  eligibility 
specified  under  section  5(c)(1)(B)  and 
section  5(c)(3)  (B)  and  (C)  imder  the  Act 
are  eligible  for  certification.  Those 
criteria  are: 

(a)  Feeder  and  Importer 
Organizations.  Requirements  for 
certification. 

(1)  The  active  membership  of  the 
organization  includes  a  significant 
number  of  feeders  or  importers  in 
relation  to  the  total  membership  of  the 
organization; 

(2)  There  is  evidence  of  stability  and 
permanency  of  the  organization;  and 

(3)  The  organization  has  a  primary 
and  overriding  interest  in  representing 
the  feeder  or  importer  segment  of  the 
sheep  industry. 

(b)  For  State  sheep  producer 
organizations: 

(1)  The  geographic  territory  covered 
by  the  active  membership  of  the 
organization; 

(2)  The  nature  and  size  of  the  active 
membership  of  the  organization, 
including  the  proportion  of  the  total 
nvunber  of  active  producers  represented 
by  the  organization; 

(3)  Evidence  of  stability  and 
permanency  of  the  oiyanization; 

(4)  Sovirces  fi-om  which  the  operating 
funds  of  the  organization  are  derived; 

(5)  The  functions  of  the  organization; 
and 

(6)  The  ability  and  willingness  of  the 
organization  to  further  the  aims  and 
objectives  of  the  Act. 

A  primary  consideration  in 
determining  the  eligibility  of  a  State 
producer  organization  shall  be  whether; 

(1)  The  membership  of  the 
organization  consists  primarily  of 
producers  who  ovtm  a  substantial 
quantity  of  sheep;  and 

(2)  An  interest  of  the  organization  is 
in  the  production  of  sheep. 

All  certified  organizations  will  be 
notified  simultaneously  in  writing  of  the 
beginning  and  ending  dates  of  the 
established  nomination  period  and  will 
be  provided  with  required  forms. 

The  names  of  qualified  nominees 
received  by  the  established  due  date 
will  be  submitted  to  the  Secretary  for 
consideration  as  appointees  to  the 
Board. 

The  information  collection 
requirements  referenced  in  this  notice 
have  been  submitted  to  by  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  under  the  provisions  of  44 
U.S.C.  chapter  35  and  have  been 
assigned  OMB  No.  0581-0093. 

Autiwrity:  7  U.S.C  7101  et  seq. 


Dated:  August  1, 1995. 
Lon  Hatamiya. 

Administrator. 

[FR  Doc.  95-19462  Filed  8-7-95;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


P.D.  0801 95A] 

Nortli  Pacific  Fishery  Management 
Council ;  IMeeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council's  (Council)  Bering 
Sea/Aleutian  Islands  Crab  Plan  Team 
will  meet  by  teleconference. 

DATES:  The  teleconference  will  be  held 
on  August  30, 1995,  beginning  at  9:00 
a.m.  (Alaska  Standard  Time). 

ADDRESSES:  Listening  stations  for  the 
public  will  be  made  available  in  Seattle, 
Juneau  and  Anchorage,  AK.  Please 
contact  the  Council  office  for  more 
information. 

Council  address:  North  Pacific 
Fishery  Management  Council,  P.O.  Box 
103136,  Anchorage,  AK  99510. 

FOR  FURTHER  INFORMATION  CONTACT": 

Chris  Oliver,  North  Pacific  Fishery 
Management  Coimcil;  telephone:  (907) 
271-2809. 

SUPPtXMENTARY  INFORMATKM:  The 
purpose  of  the  meeting  is  to  review  and 
approve  the  crab  Annual  Area 
Management  Report  (also  called  the 
SAFE)  and  other  developments  with 
regard  to  crab  management. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxihary  aids  should  be  directed  to 
Helen  Allen,  (907)  271-2809,  at  least  5 
working  days  prior  to  the  meeting  date. 

Dated:  August  1. 1995. 
Rkhard  W.  Surdi, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  95-19443  Filed  8-7-95;  8:45  am] 
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P.O.  07288SC] 


Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Swvice  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  modification  1  to 
permit  844  (P503I),  an  amendment  of 
p«TOit  908  (P503K),  and  a  denial  of 
modification  1  to  permit  908  (P503K). 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  issued  a  modification  and  an 
amendment  to  permits  authorizing  takes 
of  listed  species  incidental  to  sport- 
fishing  and  fish-stocking  activities, 
subject  to  certain  conditions  set  forth 
therein,  to  the  Idaho  Department  of  Fish 
and  Game  (IDFG)  and  has  denied  a 
permit  modification  request  from  EDFG. 
ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

Office  of  Protected  Resources.  F/PR8, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3226  (301-713- 
1401);  and 

Environmental  and  Technical 
Services  Division,  F/NW03,  NMFS,  525 
NE  Oregon  Street,  Portland,  OR  97232- 
4169  (503-230-5400). 
SUPPLEMENTARY  INFORMATION: 
Modification  1  to  permit  844  and  the 
amendment  of  permit  908  were  issued 
under  the  authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  listed  fish  and 
wildUfe  permits  (50  CFR  parts  217-222). 

On  July  14, 1995,  modification  1  to 
permit  844  was  issued  to  IDFG  (P503I). 
Permit  844  authorizes  an  incidental  take 
of  adult  and  juvenile,  listed.  Snake 
River  spring/siunmer  chinook  salmon 
(O/icorhync/ius  tshawytscha)  and  adult, 
listed.  Snake  River  fall  chinook  salmon 
(Qncorhyjic/ius  tshawytscha)  associated 
vdth  the  State  of  Idaho's  sport-fishing 
activities. 

For  modification  1,  IDFG  is 
authorized  for  an  incidental  take  of 
residual,  listed.  Snake  River  sockeye 
salmon  (Oncorhynchus  nerka) 
associated  writh  a  kokanee  fishery  in 
Redfish  Lake  in  July  1995  only.  The 
fishery  is  being  allowed  as  a  kokanee 
control  measure.  Although  kokanee  are 
not  part  of  the  Snake  River  sockeye 
salmon  Evolutionarily  Significant  Unit, 
angler  retention  of  Redfish  Lake 
k(^anee  has  not  been  allowed  since 
1992  because  of  the  potential  incidental 
harvest  of  listed  residual  sockeye, 
visually  indistinguishable  from 
kokanee.  Possibly  due  to  the  lack  of 
harvest  and  competition  with  juvenile 


sockeye  salmon,  the  Redfish  Lake 
kokanee  population  is  estimated  to  have 
approximately  doubled  since  1991. 

A  reduction  of  the  kokanee 
population  in  Redfish  Lake  is  desirable, 
because  kokanee  compvete  directly  with 
listed  sockeye  salmon  for  food  and 
habitat.  The  abimdant  kokanee 
population  in  Redfish  Lake  threatens 
IDFG's  effort  to  re-establish  the  listed 
sockeye  salmon's  productivity  in  the 
lake.  Re-opening  the  kokanee  fishery 
was  determined  to  be  the  most  effective 
and  the  only  feasible  way  to  reduoe  the 
kokanee  population  in  1995.  Juvenile, 
listed.  Snake  River  sockeye  salmon 
produced  from  IDFG's  captive 
broodstock  program  are  not  expected  to 
be  taken^s  a  result  of  the  kokanee 
fishery,  because  they  are  too  small  to  be 
captured  by  angling.  Modification  1  is 
valid  in  1995  only.  Permit  844  expires 
on  April  30, 1998. 

On  July  26, 1995,  an  amendment  of 
Permit  908  was  issued  to  IDFG  (P503K). 
Permit  908  authorizes  an  incidental  take 
of  listed  Snake  River  salmon  associated 
with  IDFG's  fish-stocking  activities  to 
support  recreational  fisheries  in  Idaho. 

ror  the  amendment,  a  condition  in 
the  permit  was  revised  to  describe  the 
procedure  that  IDFG  must  follow  when 
trout-stocking  is  proposed  in  a  Stanley 
Basin  lake  where  listed  sockeye  salmon 
are  being  reintroduced.  The  condition 
was  revised  in  response  to  the  issuance 
of  modification  6  to  permit  795  on  June 
23, 1995,  which  authorized  releases  of 
juvenile,  listed,  artificially-propagated. 
Snake  River  sockeye  salmon 
[Oncorhynchus  nerka)  into  Pettit  Lake 
in  Idaho  in  1995  approximately  3  weeks 
after  the  last  rainbow  trout  have  been 
stocked  in  the  lake.  The  revised 
condition  also  describes  the  monitoring 
requirements  of  any  dual  fish-stocking 
scenario  of  this  kind.  The  amendment  is 
valid  for  the  duration  of  the  permit. 
Permit  908  expires  on  December  31, 
1998. 

Notice  was  published  on  March  9, 
1995  (60  FR  12913)  that  an  application 
had  been  filed  by  IDFG  for  modification 
1  to  permit  908.  IDFG  requested 
authorization  to  stock  Redfish  Lake  with 
hatchery  rainbow  trout  in  1995  and 
beyond  to  provide  a  recreational  fishing 
opportunity  in  the  lake.  With  the 
modification  request,  IDFG  submitted 
data  that  support  the  assertion  that 
hatchery  rainbow  trout  releases  in 
Redfish  Lake  would  not  undermine 
endangered  sockeye  salmon  recovery 
efforts. 

On  July  26, 1995,  NMFS  denied  the 
modification  request  of  permit  908, 
because,  given  the  importance  of 
Redfish  Lake  in  listed  sockeye  salmon 
recovery  efforts,  and  given  the  existing 


data  gaps  regarding  interactions 
between  stocked  trout  and  listed 
sockeye  salmon  (i.e.  predation  and 
competition),  the  potential  risk  of 
planting  catchable  trout  in  Redfish  Lake 
is  too  great. 

Issuance  of  these  permit  actions,  as 
required  by  the  ESA,  was  based  on  the 
finding  that  such  actions:  (1)  Were 
applied  for  in  good  faith,  (2)  will  not 
operate  to  the  disadvantage  of  the  listed 
species  that  are  the  subject  of  the 
permits,  and  (3)  are  consistent  with  the 
purposes  and  policies  set  forth  in 
section  2  of  the  ESA  and  the  NMFS 
regulations  governing  listed  sp>ecies 
permits. 

Dated:  July  28, 1995. 
Margaret  Lorenz, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  95-19554  Filed  8-7-95;  8:45  am] 
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P.D.  0731 95F] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 

Service,  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  Permit  No.  841 

(P129J). 

SUMMARY:  Notice  is  hereby  given  that  a 
request  for  modification  of  Permit  No. 
841  submitted  by  Bruce  R.  Mate,  Oregon 
State  University,  Newport,  OR  97365- 
5296  has  been  granted. 
ADDRESSES:  IDocuments  submitted  in 
connection  with  this  permit  are 
available  for  review  in  the  following 
offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  NOAA,  1315  East- 
West  Hv^.,  Silver  Spring,  MD  20910 
(301/713-2289); 

Director,  Northwest  Region,  NMFS, 
NOAA,  7600  Sand  Point  Way,  NE  BIN 
C15700,  Seattle,  WA  98115  (206/526- 
6150); 

Director,  Southwest  Region,  NMFS, 
501  West  Ocean  Boulevard,  Suite  4200, 
Long  Beach,  CA  90802-4213  (310/980- 
4015);  and 

Director,  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Juneau,  AK  99802  (907/586- 
7221). 

SUPPLEMENTARY  INFORMATION:  On  June 
21,  1995,  notice  was  published  in  the 
Federal  Register  (60  FR  32304)  that  a 
modification  of  Permit  No.  841  issued 
on  June  24, 1993,  had  been  requested  by 
the  above-named  individual.  "The 
modification  has  been  granted  under 
authority  of  the  Marine  Mammal 
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Protection  Act  of  1972  (MMPA)  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531  et  seq.),  and  the 
regulations  governing  endangered  fish 
and  wildhfe  (50  CFR  part  217-222). 

The  Permit  authorized  the  harassment 
of  up  to  200  each  of  blue  whales 
(Balaenoptem  musculus),  fin  whales  [B. 
physalus),  humpback  whales 
[Megaptera  novaeangliae),  and  gray 
whales  [Eschrichtius  robustus)  of  which 
50  would  be  tagged  with  an  Argos 
satellite-monitored  radio  transmitter 
and  biopsy  sampled  over  a  5-year 
period.  No  more  than  15  whales  of  each 
s{>edes  will  be  tagged  in  a  single  year. 

The  modification  authorized  up  to  55 
blue  whales  to  be  tagged  over  a  5-year 
period  and  the  restriction  to  limit  the 
number  of  whales  to  be  tagged  in  any 
one  year  was  removed. 

Issuance  of  this  Permit,  as  required  by 
the  ESA  of  1973.  is  based  on  a  finding 
that  the  Permit:  (1)  Was  applied  for  in 
good  &ith:  (2)  does  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  Permit;  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the  ESA 
of  1973. 

Dated:  July  31, 1995. 
Ann  D.  Terbiuh, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Fesources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  95-19553  Filed  8-7-95;  8:45  am) 

BtLUNQ  COOE  3610-22-F 


p.D.  073195Q] 

■Marine  Mammals 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  modification  no.  1  to 

permit  no.  934  (P281C). 

SUkMARY:  Notice  is  hereby  given  that 
the  request  for  modification  submitted 
by  Mr.  S.  Jonathan  Stem,  of  the  Marine 
Mammal  Research  Program,  Texas  A&M 
University,  Galveston,  TX,  has  been 
granted. 

ADDRESSES:  The  permit  and  related 
docvunents  are  available  for  review 
upon  written  request  or  by  appointment, 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resoim»s,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

Ehrector,  Southwest  Region,  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  90802-4213  (310/980-4001); 


Director,  Northwest  Region,  7600 
Sand  Point  Way,  NE,  BIN  C15700.  Bldg. 
1,  Seattle,  WA  98115-0070  (206/526- 
6150);  and. 

Director,  Alaska  Region,  P.O.  Box 
21688,  Jimeau,  AK;  99802-1668  (907/ 
586-7221). 

SUPPLEMENTARY  INFORMATION:  On  June 
21,  1995,  notice  was  published  in  the 
Federal  Register  (60  FR  32304)  that  a 
request  to  modify  scientific  research 
permit  no.  934  had  been  received.  The 
modification  was  issued  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  197*  (16 
U.S.C.  1531  et  seq.),  and  the  regulations 
governing  endangered  species  permits 
50  CFR  parts  217-222). 

The  Permit  authorized  the  Holder  to 
photo-identify  and  biopsy  dart  minke 
whales  (Balaenoptem  acutorostrata), 
blue  whales  (B.  musculus),  fin  whales 
(B.  physalus),  sei  whales  (B.  borealis), 
hiunpback  whales  (Megaptera 
novaeangliae),  gray  whales  (Eschrictius 
mbustus),  and  killer  whales  (Orcinus 
orca). 

The  Permit,  as  modified,  authorized 
additional  harassment  and  biopsy 
darting  of  killer  whales  (Orcinus  orca) 
in  the  inland  waters  of  Washington 
State  for  purposes  of  scientific  research. 

Dated:  July  31, 1995. 
Ann  D.  Terbush, 

Chief.  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc  95-19441  Filed  8-7-95;  8:45  ami 

BILUNQ  CODE  3S10-22-F 


p.D.  072895F] 

Marine  Mammals  and  Endangered 
Species 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application  for  a 

scientific  research  permit  (P523A). 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Adam  Frankel,  Bioacoustics  Research 
Program,  159  Sapsucker  Woods  Rd., 
Ithaca,  NY  14850  has  applied  in  due 
form  for  a  permit  to  take  several  species 
of  marine  mammals  and  sea  turtles  for 
purposes  of  scientific  research. 
DATES:  Written  comments  must  be 
received  on  or  before  September  7, 
1995. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 


upon  written  request  or  by  appointment 
in  the  following  ofBce(s): 

Permits  Division,  Office  of  Protected 
Resources.  NMFS,  1315  East-West 
Highway.  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289);  and 

Director,  Southwest  Region,  NMFS, 
NOAA,  501  West  Ocean  Boulevard, 
Suite  4200,  Long  Beach,  CA  90802-4213 
(301/980-4016). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Director,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Room  13130,  Silver 
Spring,  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  request  would  be  appropriate. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Barone,  Permits  Division,  301/713- 
2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  etseq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  parts  217- 
222). 

The  permit  application  requests 
authorization  to  harass  marine 
mammals  and  sea  turtles  by  a  low 
frequency  sound  source  which  would  be 
located  near  Kohala,  HI,  at  a  depth  of  20 
m.  The  proposed  research  would  be 
conducted  over  a  5-year  period. 

Concurrent  with  tiie  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
apphcation  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  July  31, 1995. 
Ann  D.  Teibush. 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  95-19442  Filed  8-7-95;  8:45  am] 

BILUNO  CODE  3610-22-F 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
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following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title  and  OMB  Control  Number:  DoD 
FAR  Supplement,  Part  215,  Contracting 
by  Negotiation,  and  Related  Clauses  at 
252.215-7001  and  252.215-7002;  OMB 
Control  Number  0704-0232. 

Type  of  Request:  Extension. 

Number  of  Respondents:  199,440. 

Responses  Per  Respondent:  1. 

Annual  Responses:  199,515. 

Average  Burden  Per  Response:  5 
hours. 

Annual  Burden  Hours:  910,500. 

Needs  and  Uses:  This  requirement 
provides  for  the  collection  of 
information  necessary  for  the 
negotiation  of  contracts,  and  to  perform 
cost  estimating  system  surveys. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  August  3, 1995- 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  95-19534  Filed  8-7-95;  8:45  am] 

BiLUNQCOOE  5000-04-9 


Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 


ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  Forms,  and  OMB 
Control  Number:  DoD  FAR  Supplement, 
Part  242,  Contract  Administration,  and 
Related  Clauses  at  252.242-7003  and 
252.242-7004;  DD  Forms  375,  375C,  and 
1659;  OMB  Conti^l  Number  0704-0250. 

Type  of  Request:  Extension. 


Number  of  Respondents:  154,550. 

Responses  per  Respondent:  1. 

Annual  Responses:  199,500. 

Average  Burden  per  Response:  3 
hours. 

Annual  Burden  Hours  (Including 
Recordkeeping):  676,500. 

Needs  and  Uses:  This  requirement 
provides  for  the  collection  of 
information  necessary  in  the  support  of 
the  administration  of  contracts.  It  is 
used  by  contract  administration 
personnel  to  determine  contractor 
progress  and  to  identify  factors  that  may 
delay  performance,  to  provide 
Government  bills  of  lading  to 
contractors,  to  determine  the 
reasonableness  of  insurance  and 
pension  costs  in  Government  contracts, 
and  to  determine  the  standard  of 
contractors'  material  management  and 
accounting  systems. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
ArUngton,  VA  22202-4302. 

Dated:  August  3. 1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  95-19535  Filed  8-7-95;  8:45  ami 

BILUNG  CODE  S000-04-P 


Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 


ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  Form,  and  OMB 
Control  Number:  Department  of  Defense 
Application  for  Priority  Rating  for 
Production  or  Construction  Equipment; 
DD  Form  691;  OMB  Conti-ol  Number 
0704-0055. 


Type  of  Request:  Expedited 
Processing — Approval  date  requested: 
Thirty  days  following  publication  in  the 
Federal  Register. 

Number  of  Respondents:  655. 

Responses  Per  Respondent:  1. 

Annual  Responses:  655. 

Average  Burden  Per  Response:  1  hour. 

Annual  Burden  Hours:  655. 

Needs  and  Uses:  Executive  Order 
12919  delegates  to  DoD  the  authority  to 
require  certain  contracts  and  orders 
relating  to  approved  Defense  program  to 
be  accepted  and  performed  on  a 
preferential  basis.  This  program  assists 
contractors  in  more  expeditiously 
acquiring  industrial  equipment,  thereby 
providing  vital  weapons  systems  to  the 
Government  with  a  shorter  time  frame. 

Submission  of  DD  Form  691  provides 
contractors  the  means  to  apply  for  the 
necessary  rating. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building. 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  VA  22202^302. 

Dated:  August  3. 1995. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  95-19536  Filed  8-7-95;  8:45  am] 

BILLING  CODE  5000-04-P 


Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  OMB  Control  Number:  DoD 
FAR  Supplement,  Part  251,  Use  of 
Government  Sources  by  Contractors, 
and  Related  Clauses  at  252.251-7000 
and  252.251-7001;  OMB  Control 
Number  0704-0252. 
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Type  of  Request:  Reinstatement, 
without  change. 

Number  of  Respondents:  3,500. 

Responses  Per  Respondent:  3. 

Annual  Responses:  10,500. 

Average  Burden  Per  Response:  30 
minutes. 

Annual  Burden  Hours:  5,250. 

Needs  and  Uses:  This  requirement 
provides  for  the  collection  of  necessary 
information  from  contractors  relating  to 
contractor  authorization  to  order  under 
Federal  Supply  Schedules,  and 
contractor  requests  for  use  of 
Government  vehicles.  It  is  used  by 
contracting  officers  to  verify  that 
contractors  are  authorized  to  place  such 
orders  and  to  use  such  vehicles. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

0^4B  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arhngton,  VA  22202-4302. 

Doted:  August  3, 1995. 
Patricia  L.  ToppingK, 

Alternate  OSD  Federal  Register  Liaison y 

Officer,  Department  of  Defense. 

[FR  Doc.  95-19537  Filed  8-7-95;  8:45  ami 

MLUNQ  COOE  S00O-O4-P 


Public  Information  Collection 
Requirement  Submitted  to  tlie  Office  of 
Management  and  Budget  (0MB)  for 
Review 


Average  Burden  Per  Response:  1  hour 
56  minutes. 

Annual  Burden  Hours:  1,451. 

Needs  and  Uses:  This  requirement 
provides  for  the  collection  of  necessary 
information  relating  to  Research  and 
Development  (R&D)  contracting,  to 
include  short  form  R&D  contracting.  It  is 
used  by  the  contracting  officer  to 
determine  the  amount  of 
indemnification  under  fixed-price  and 
cost-type  R&D  contracts,  to  keep  track  of 
radio  frequency  authorizations  required 
under  R&D  contracts  when  electronic 
equipment  is  being  used,  and  to  identify 
property  exceeding  $1 ,000  dollars 
acquired  under  R&D  contracts,  when 
title  does  not  vest  in  the  contractor. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

0MB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building. 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR.  1215 
Je^erson  Davis  Highway,  Suite  1204. 
Arlington,  VA  22202-4302. 

Dated:  August  3f  1995. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  95-19538  Filed  8-7-95;  8:45  am] 

BIUINO  COOE  800»-0»-P 


Put)lic  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
Review 


ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  0MB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  Forms,  and  OMB 
Control  Number:  DoD  FAR  Supplement, 
Part  235,  Research  and  Development 
Contracting,  and  Related  Clauses  in  Part 
252;  DD  Forms  2222,  and  2222-2;  OMB 
Control  Number  0704-0262. 

Type  of  Request:  Extension. 

Number  of  Respondents:  751. 

Responses  Per  Respondent:  1. 

Annual  Responses:  751. 


action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  OMB  Control  Number:  DoD 
FAR  Supplement.  Part  237,  Service 
Contracting,  and  Related  Clause  at 
252.237-7019;  OMB  Control  Number 
0704-0331. 

Type  of  Request:  Expedited 
Processing — Approval  date  requested: 
Thirty  days  following  pubhcation  in  the 
Federal  Register. 

Number  of  Respondents:  15,925. 


Responses  Per  Respondent:  1. 

Annual  Responses:  15,925. 

Average  Burden  Per  Response:  30 
minutes. 

Annual  Burden  Hours:  7,963 

Needs  and  Uses:  This  requirement 
provides  for  the  collection  of  necessary 
information  from  offerors  pertaining  to 
uncompensated  overtime.  Offerors 
submitting  proposals  in  response  to 
solicitations  of  $100,000  or  higher,  for 
services  being  acquired  on  the  basis  of    , 
the  number  of  hours  to  be  provided, 
must  identify  uncompensated  overtime 
hours,  as  well  as  the  uncompensated 
overtime  rate  for  direct  charge  Fair 
Labor  Standards  Act — exempt  personnel 
included  in  their  proposals,  and  in 
subcontractor  proposals.  The 
information  collected  hereby,  will  be 
utilized  by  the  Government  to  ascertain 
cost  realism  of  proposed  labor  rates  for 
professional  employees. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  VA  22202^302. 

Dated:  August  3, 1995. 
Patricia  L.  Toppings. 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  95-19539  Filed  &-7-95;  8:45  am) 
BaiMQ  CODE  aooo-04-p 


Office  of  ttie  Secretary 

Privacy  Act  of  1974;  Notice  to  Amend 
a  Record  System 

AGENCY:  Office  of  the  Secretary  of 

Defense,  DOD. 

ACTION:  Notice  to  amend  a  record 

system. 

SUMMARY:  Due  to  the  administrative 
transfer  of  the  Defense  Prisoner  of  War/ 
Missing  in  Action  Office  frt>m  the 
E)efense  Intelligence  Agency  to  the 
Office  of  the  Secretary  of  Defense,  the 
system  of  records  notice  LDIA  1728, 
entitled  Southeast  Asia  Operational 
Casualty  Records  will  become  the 
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responsibility  of  the  Under  Secretary  of 
Defense  for  PoUcy. 

The  Office  of  the  Secretary  of  Defense 
proposes  to  amend  its  inventory  of 
record  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
by  adding  this  transferred  system  of 
records  notice.  The  transferred  system 
notice  is  being  amended  to  reflect  the 
change  of  responsibility  and  address. 
The  system  identifier  will  be  DUSDP  11, 
Southeast  Asia  Operational  Casualty 
Records. 

DATES:  The  amendment  will  be  effective 
on  September  7, 1995,  imless  comments 
are  received  that  would  result  in  a 
contrary  determination. 

ADDRESSES:  Send  comments  to  Chief, 
Records  Management  and  Privacy  Act 
Branch,  Washington  Headquarter 
Services,  Correspondence  and 
Directives,  Directives  and  Records 
Division,  1155  Defense  Pentagon, 
Washington,  DC  20301-1155. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dan  Cragg  at  (703)  695-0970  or  DSN 
225-0970. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  Secretary  of  Defense  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

Due  to  the  administrative  transfer  of 
the  Defense  Prisoner  of  War/Missing  in 
Action  Office  fi^m  the  Defense 
Intelligence  Agency  to  the  Office  of  the 
Secretary  of  Defense,  the  system  of 
records  notice  LDIA  1728,  entitled 
Southeast  Asia  Operational  Casualty 
Records  will  become  the  responsibility 
of  the  Under  Secretary  of  Defense  for 
Policy. 

The  Office  of  the  Secretary  of  Defense 
proposes  to  amend  its  inventory  of 
record  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
by  adding  this  transferred  system  of 
records  notice.  The  transferred  system 
notice  is  being  amended  to  reflect  the 
change  of  responsibility  and  address. 
The  system  identifier  will  be  DUSDP  11, 
Southeast  Asia  Operational  Casualty 
Rec»rds. 

The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  (5  U.S.C.  552a),  as 
amended,  which  would  require  the 
submission  of  a  new  or  altered  system 
report  for  each  system.  The  specific 
changes  to  the  record  systems  being 
amended  are  set  forth  below  followed 
by  the  notice,  as  amended,  published  in 
its  entirety. 


Dated:  July  31, 1995. 


Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

LDIA  1728 
SYSTEM  NAME: 

Southeast  Asia  Operational  Casualty 
Records  (February  22, 1993.  58  FR 
10630). 

CHANGES 


SYSTEM  IDENTIFIER: 

Delete  entry  and  replace  with  'DUSDP 
11'. 

SYSTEM  location: 

Delete  entry  and  replace  with 
'Defense  Prisoner  of  War/Missing  in 
Action  Office.  Office  of  the  Assistant 
Secretary  of  Defense  (International 
Security  Affairs).  Washington,  DC 
20301-2400.' 

CATEQOfUES  OF  INDMOUALS  COVERED  BY  TME 
SYSTEM: 

Delete  entry  and  replace  with 
'Individuals  having  knowledge  of 
persons  identified  as  casualties  during 
the  period  of  United  States  miUtary 
involvement  in  Vietnam  and  Southeast 
Asia.  These  include,  but  are  not  limited 
to,  returnees,  confidential  sources, 
representatives  of  concerned 
organizations,  resident  aliens,  and 
foreign  sources.' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with 
'Records  included  in  the  system  are 
operational  and  information  reports, 
biographic  records,  personal  statements 
and  correspondence,  retiuTiee 
debriefings,  interviews  and  media 
reports,  and  other  relevant  materials.' 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  135,  'Assistant  Secretaries  of 
Defense',  and  E.O.  9397.' 

PURPOSE: 

Following  'detailed'  delete  remainder 
of  the  paragraph  and  replace  with  'and 
comprehensive  body  of  information 
concerning  Southeast  Asian  casualties. 
Data  is  used  to  produce  studies  and 
analytical  reports  furnished  as 
back^ound  material  to  offices  and 
agencies  that  enunciate  and  promulgate 
National  policy  with  respect  to 
casualties  in  past  wars  in  which  the 
United  States  has  become  involved.' 


ROUTME  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  MCLUDINQCATEGORIES  OF  USERS  AND 
THE  PURPOSES  Of  EACH  SUCH  USE: 

Following  'beginning  of  the' 
substitute  'OSD's'  for  'DIA's'. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSMQ,  RETAINING,  AND 
DtSPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Delete  entry  and  replace  with  'Paper 
files  in  folders  maintained  in  filing 
cabinets  and  automated  files  on 
magnetic  media.' 

RETRIEVABILfTY: 

Delete  entry  and  replace  with 
'Retrieved  by  any  or  a  combination  of 
individual's  name.  Social  Security 
Number,  or  source  reference  number  (in 
the  case  of  a  classified  source).' 

SAFEGUARDS: 

Delete  'restricted  access  building 
protected  by  security  guards'  and 
replace  with  'controlled  access  office'. 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Records  in  this  system  will  be  retained 
for  one  year  after  the  President  and/or 
the  Secretary  of  Defense  announces  that 
the  accounting  for  the  missing  in 
Southeast  Asia  has  been  satisfactorily 
completed  and  the  POW/MIA  issue  is 
resolved.  Following  classification 
review,  case  files  will  be  retired  to  the 
National  Archives.' 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Defense  Prisoner  of  War/Missing  in 
Action  Office,  Office  of  the  Assistant 
Secretary  of  Defense  (International 
Security  Affairs),  Washington,  DC 
20301-2400.' 

NOTIFICATION  PROCEDURE: 

Delete  'Freedom  of  Information 
Office'  and  remainder  of  paragraph  and 
replace  with  'Defense  Prisoner  of  War/ 
Missing  in  Action  Office,  Office  of  the 
Assistant  Secretary  of  Defense 
(International  Security  Affairs), 
Washington,  DC  20301-2400.' 

Replace  second  paragraph  with 
'Individual  should  provide  full  name. 
Social  Security  Number,  and  date  of 
birth.' 

RECORD  ACCESS  PROCEDURES: 

Delete  'Freedom  of  Information 
Office'  and  remainder  of  paragraph  and 
replace  with  'Defense  Prisoner  of  War/ 
Missing  in  Action  Office,  Office  of  the 
Assistant  Secretary  of  Defense 
(International  Security  Affairs), 
Washington,  DC  20301-2400.' 

Replace  second  paragraph  with 
'Requesting  individual  must  submit  full 
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name.  Social  Security  Number,  date  of 
birth,  branch  of  military  service,  if 
applicable,  as  well  as  the  requester's 
ciurent  address,  and  telephone  number. 

CONTESTMQ  RECORD  PnOCEDURES: 

Replace  with  The  OSD's  rules  for 
accessing  records,  for  contesting 
contents  and  appealing  initial  agency 
determinations  are  contained  in  OSD 
Administrative  Instruction  No.  81;  32 
CFR  part  311;  or  may  be  obtained  from 
the  system  manager.' 

RECORD  SOURCE  CATEQOMES: 

Replace  with  'Sources  for  the 
information  are  the  DoD  and  other 
Federal  agencies,  interviews  and 
debriefings  of  returnees,  confidential 
sources  and  other  individuals; 
representatives  of  concerned 
organizations;  resident  aliens;  foreign 
soiuces;  and  open  publications.' 


DUSDP  11 

svstbiname: 

Southeast  Asia  Operational  Casualty 
Records. 

SYSTBI  location: 

Defense  Prisoner  of  War/Missing  in 
Action  Office,  Office  of  the  Assistant 
Secretary  of  Defense  (International 
Security  Affairs),  Washington,  DC 
20301-2400. 

CATEQORCS  OF  MDtWUALS  COVERED  BY  THE 
SVSTBI: 

Individuals  having  knowledge  of 
persons  identified  as  casualties  during 
the  period  of  United  States  miUtary 
involvement  in  Vietnam  and  Southeast 
Asia.  These  include,  but  are  not  limited 
to,  returnees,  confidential  sources, 
representatives  of  concerned 
organizations,  resident  aliens,  and 
foreign  sources. 

CATEQORCS  OF  RECORDS  M  THE  SYSTEM: 

Records  included  in  the  system  are 
operational  and  information  reports, 
biographic  records,  personal  statements 
and  correspondence,  returnee 
debriefings,  interviews  and  media 
reports,  and  other  relevant  materials. 

AUTHORITY  FOR  HAMTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  135,  Assistant  Secretaries  of 
Defense  and  E.O.  9397. 

PURI>OSE(S): 

Information  is  collected  to  develop  a 
detailed  and  comprehensive  body  of 
information  concerning  Southeast  Asian 
casualties.  Data  is  used  to  produce 
studies  and  analytical  reports  furnished 
as  backgroimd  material  to  offices  and 
agencies  that  enunciate  and  promulgate 
National  policy  with  respect  to 


casualties  in  past  wars  in  which  the 
United  States  has  become  involved. 

ROUTWE  USES  OF  RECORDS  MAMTAMEO  IN  THE 
SYSTEM,  MCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
E)oD  as  a  routine  use  piu^uant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  OSD's  compilation 
of  systems  of  records  notices  apply  to 
this  system. 

POLICIES  AND  PRACnCES  FOR  STORMQ, 
RETREVMQ,  ACCESSMQ,  RETAMMQ,  AND 
DISPOSINQ  OF  RECORDS  M  THE  SYSTEM: 

storaqe: 

Paper  files  in  folders  maintained  in 
fiUng  cabinets  and  automated  files  on 
magnetic  media. 

retrevabhjty: 

Retrieved  by  any  or  a  combination  of: 
individual's  name.  Social  Security 
Number,  or  source  reference  number  (in 
the  case  of  a  classified  source). 

safeguards: 

Records  are  maintained  in  a 
controlled  access  office  and  are  stored 
in  a  seciued  vaulted  work  area.  Records 
are  accessible  only  to  authorized 
personnel  who  are  properly  screened, 
cleared  and  trained  in  the  protection  of 
privacy  information. 

RETENTION  AND  DISPOSAL: 

Records  in  this  system  will  be 
retained  for  one  year  after  the  President 
and/or  the  Secretary  of  Defense 
announces  that  the  accounting  for  the 
missing  in  Southeast  Asia  has  been 
satisfactorily  completed  and  the  POW/ 
MIA  issue  is  resolved.  Following 
classification  review,  case  files  will  be 
retired  to  the  National  Archives. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Defense  Prisoner  of  War/Missing  in 
Action  Office,  Office  of  the  Assistant 
Secretary  of  Defense  (International 
Security  Affairs),  Washington,  DC 
20301-2400. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Defense 
Prisoner  of  War/Missing  in  Action 
Office,  Office  of  the  Assistant  Secretary 
of  Defense  (International  Seciuity 
Affairs),  Washington,  DC  20301-2400. 

Individual  should  provide  full  name. 
Social  Seciuity  Number,  and  date  of  . 
birth. 


RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Defense  Prisoner  of 
War/Missing  in  Action  Office,  Office  of 
the  Assistant  Secretary  of  Defense 
(International  Security  Affairs), 
Washington,  DC  20301-2400. 

Requesting  individual  must  submit 
full  name.  Social  Security  Number,  date 
of  birth,  branch  of  military  service,  if 
applicable,  as  well  as  the  requester's 
ciurent  address,  and  telephone  number. 

CONTESTMQ  RECORD  PROCEDURES: 

The  OSD's  rules  for  accessing  records, 
for  contesting  contents  and  appeaUng 
initial  agency  determinations  are 
contained  in  OSD  Administrative 
Listruction  No.  81;  32  CFR  part  311;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Soiu-ces  for  the  information  are  the 
DoD  and  other  Federal  agencies, 
interviews  and  debriefings  of  retiunees, 
confidential  sources  and  other 
individuals;  representatives  of 
concerned  organizations;  resident 
aliens;  foreign  sources;  and  open 
publications. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  95-19548  Filed  8-7-95;  8:45  am] 

BILUNQ  CODE  S00O-04-F 


Department  of  the  Air  Force 

Privacy  Act  of  1974;  Amend  and  Delete 
Systems  of  Records 

AGENCY:  Department  of  the  Air  Force, 

DOD. 

ACTION:  Amend  and  delete  systems  of 

records. 

SUMMARY:  The  Department  of  the  Air 
Force  proposes  to  delete  one  and  amend 
five  systems  of  records  notices  in  its 
inventory  of  systems  of  records  notices 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 
DATES:  The  deletion  is  effective  August 
8, 1995.  The  amendments  will  be 
effective  on  September  7, 1995  unless 
comments  are  received  that  would 
result  in  a  contrary  determination. 
ADDRESSES:  Send  comments  to  the 
Assistant  Air  Force  Access  Programs 
Officer,  SAF/AAIQ,  1610  Air  Force 
Pentagon,  Washington,  DC  20330-1610. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jim  Gibson  at  (703)  697-3491  or  DSN 
227-3491. 

SUPPLEMENTARY  INFORMATION:  The 
complete  inventory  of  Department  of  the 
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Air  Force  system  of  records  notices 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended,  have  been 
pubUshed  in  the  Federal  Register  and 
are  available  from  the  address  above. 

The  amendments  are  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  (5  U.S.C.  552a),  as  amended,  which 
requires  the  submission  of  an  altered 
system  report.  The  specific  changes  to 
the  systems  of  records  notices  are  set 
forth  below  followed  by  the  systems 
notices,  as  amended,  published  in  their 
entirety. 

Dated:  July  27, 1995. 


Patrida  L.  Toppingg, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

DELETION 
F075  AA  A 

SYSTEM  name: 

Secretary  of  the  Air  Force  Travel  Files 
(February  22,  1993,  58  FR  10417). 

Reason:  System  is  no  longer  needed. 
There  are  no  plans  to  reinstate  this 
system  in  the  future.  Records 
maintained  in  this  system  have  been 
destroyed. 

AMENDMENTS 
F030  AF  LE  A 

SYSTEM  NAME: 

Equal  Opportimity  in  Off-Base 
Housing  (February  22. 1993,  58  FR 
10298). 

CHANGES: 


ROUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  MCLUDINQ  CATEGORKS  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Delete  last  sentence. 


SYSTEM  MANAGERiS)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Director  of  Housing,  Office  of  The  Civil 
Engineer,  Headquarters  United  States 
Air  Force,  1260  Air  Force  Pentagon, 
Washington  DC  20330-1260.' 


EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

Delete  entry  and  replace  with  'None.' 

***** 

F030  AF  LE  A 
SYSTEM  NAME: 

Equal  Opportunity  in  Off-Base 
Housing. 

SYSTEM  location: 

Each  base  level  Housing  Referral 
Office;  Major  Command  (MAJCOM)/ 


As»stant  for  Family  Housing 
Management.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  sjrstems  of 
records  notices. 

CATEGORIES  OF  MDIVDUALS  COVERED  BY  THE 
SYSTBi: 

Military  member,  Department  of 
Defense  (DOD)  civilian  employee,  and 
adult  dependent  acting  for  military 
member  submitting  a  housing 
discrimination  complaint. 

CATEQORCS  OF  RECORDS  M  THE  SYSTEM: 

Consists  of  Complaint  in 
Discrimination  of  off  base  housing  and 
supporting  documents  submitted  to  the 
base  level  housing  referral  office 
alleging  a  housing  discrimination 
complaint,  case  files,  reports  of 
investigation,  and  related 
correspondence. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTBC 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by; 
42  U.S.C.  1982,  Property  rights  of 
citizens;  and  10  U.S.C.  133,  Secretary  of 
Defense:  Appointment;  powers  and 
duties;  delegation  by. 

purpose(s): 

Information  copies  held  at  base, 
MAJCOM,  ffiid  Headquarters  United 
States  Air  Force  (HQ  USAF)  as  a 
historical  record  of  all  actions  taken  in 
response  to  each  housing  discrimination 
complaint.  Information  used  by  Air 
Force  officials,  at  all  levels,  to  respond 
to  Congressional,  HUD,  Department  of 
Justice  (DOJ),  or  related  inquiries 
pertaining  to  the  housing  discrinunation 
complaint. 

ROUTME  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM.  MCLUOMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  piu^uant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

policies  and  practices  for  storing, 
retrievmg,  accessmg,  retammq,  and 
disposinq  of  records  m  the  system: 

storage: 

Maintained  in  visible  file  binders/ 
cabinets. 

retrievabhjty: 
By  installation  and  name. 


safeguards: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  locked  cabinets  or  rooms. 

RETBmoN  and  disposal: 

Retained  in  office  files  until 
superseded,  obsolete,  no  longer  needed 
for  reference,  or  on  inactivation,  then 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating,  or 
burning; 

SYSTEM  MANAGBliS)  AND  ADDRESS: 

Director  of  Housing,  Office  of  the 
Civil  Engineer,  Headquarters  United 
States  Air  Force,  1260  Air  Force 
Pentagon,  Washington,  DC  20330-1260. 

NomcATiON  procedure: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  or  visit  the 
Director  of  Housing,  Office  of  the  Civil 
Engineer,  Headquarters  United  States 
Air  Force,  1260  Air  Force  Pentagon, 
Washington,  DC  20330-1260. 

Individuals  may  contact  agency 
officials  at  the  respective  base  level 
housing  referral  office  in  order  to 
exercise  their  rights  under  the  Act.  . 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  or  visit  the  Director  of 
Housing,  Office  of  the  Civil  Engineer, 
Headquarters  United  States  Air  Force, 
1260  Air  Force  Pentagon,  Washington, 
DC  20330-1260. 

Individuals  may  contact  agency 
officials  at  the  respective  base  level 
housing  referral  office  in  order  to 
exercise  their  rights  imder  the  Act. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual's  voluntary  application, 
witnesses  of  alleged  incident,  and  other 
sources  pertinent  to  alleged  incident. 

EXEMPTIONS  CLAIMEO  FOR  THE  SYSTEM: 

None. 
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F035  AF  MP  H 
SYSTBINAyE: 

Air  Force  Enlistment/Commissioning 
Records  System  (May  25,  1993.  58  FR 
30030). 

CHANGES: 


SYSTBI  location: 

Delete  entry  and  replace  with 
'Headquarters  Air  Force  Military 
Personnel  Center,  550  C  Street  W, 
Randolph  Air  Force  Base,  TX  78150- 
4703;  Headquarters  United  States  Air 
Force  Recruiting  Service,  550  D  Street 
W,  Randolph  Air  Force  Base,  TX  78150- 
4527;  recruiting  offices;  Military 
Entrance  Processing  Stations,  and 
Liaison  Noncommissioned  Officer 
offices  in  all  states.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of 
systems  of  records  notices.' 


AUTHOWTY  FOR  MAINTENANCE  Of  THE  SYSTBM: 

Delete  entry  and  replace  with  '10 
U.S.C.  31,  Enlistments,  implemented  by 
Air  Force  Instruction  36-2002,  Regular 
Air  Force  and  Special  Category 
Accessions;  10  U.S.C.  34,  Appointment 
as  reserve  officers;  10  U.S.C.  103,  Senior 
reserve  officer's  training  corps;  10 
U.S.C.  8358,  Commissioned  officers; 
original  appointment;  service  credit, 
and  10  U.S.C.  904,  Schools  and  camps, 
as  implemented  by  Air  Force  Instruction 
36-2005,  Appointment  in 
Commissioned  Grades  and  designation 
and  Assignment  in  Professional 
Categories  ~  Reserve  of  the  Air  Force 
and  United  States  Air  Force 
(temporary);  Air  Force  Instruction  36- 
2013,  Officer  Training  School  (OTS)  and 
Airman  Commissioning  Program,  and 
E.O.  9397.' 

PURPOSE(S): 

Add  'or  commissioning'  to  end  of 
third  sentence. 


RETBinON  AND  D6P0SAU 

Delete  first  sentence  and  replace  with 
'Commissioning  records  at  Headquarters 
Air  Force  Military  Personnel  Center  and 
Headquarters  United  States  Air  Force 
Recruiting  Service  (USAFRS/RS)  are 
maintained  for  one  year.' 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Commander,  Headquarters  Air  Force 
Military  Personnel  Center;  550  C  Street 
W,  Randolph  Air  Force  Base,  TX  78150- 
4703;  and  Commander,  Headquarters 
United  States  Air  Force  Recruiting 


Service,  550  D  Street  W,  Randolph  Air 
Force  Base,  TX  78150-4527. 


F035  AF  MP  H 
SYSTEM  NAME: 

Air  Force  Enlistment/Commissioning 
Records  System. 

SYSTEM  LOCATION: 

Headquarters  Air  Force  Military 
Personnel  Center,  550  C  Street  W, 
Randolph  Air  Force  Base,  TX  78150- 
4703;  Headquarters  United  States  Air 
Force  Recruiting  Service,  550  D  Street 
W,  Randolph  Air  Force  Base,  TX  78150- 
4527;  recruiting  offices;  Military 
Entrance  Processing  Stations,  and 
Liaison  Noncommissioned  Officer 
offices  in  all  states.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of 
systems  of  records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Applicants  for  enlistment  or 
commissioning  programs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual's  application,  personal 
interview  record  (PIR)  and  supporting 
documents  containing  name.  Social 
Security  Number,  finger  prints, 
historical  background,  education, 
medical  history,  physical  status, 
employment,  religious  preferences 
(optional),  marital  and  dependency 
status,  linguistic  abilities,  aptitude  test 
results,  parental  consent  for  minors. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  31,  Enlistments, 
implemented  by  Air  Force  Instruction 
36-2002,  Regular  Air  Force  and  Special 
Category  Accessions;  10  U.S.C.  34, 
Appointment  as  reserve  officers;  10 
U.S.C.  103,  Senior  reserve  officer's 
training  corps;  10  U.S.C.  8358, 
Commissioned  officers;  original 
appointment;  service  credit,  and  10 
U.S.C.  904,  Schools  and  camps,  as 
implemented  by  Air  Force  Instruction 
36-2005,  Appointment  in 
Commissioned  Grades  and  designation 
and  Assignment  in  Professional 
Categories  -  Reserve  of  the  Air  Force 
and  United  States  Air  Force 
(temporary);  Air  Force  Instruction  36- 
2013,  Officer  Training  School  (OTS)  and 
Airman  Commissioning  Program,  and 
E.O.  9397. 

PURPOSE(S): 

Information  is  collected  by  recruiters 
to  determine  enlistment/commissioning 
eligibiUty,  and  process  qualified 
apphcants.  Personnel  managers  use  a 
hard  copy  documentation  of  data 


entered  in  Personnel  Data  Systems 
(PDS).  Personnel  managers  also  use 
certain  documents  to  determine 
classification  and  assignment  actions 
after  enlistment  or  commissioning.  All 
documents  are  source  documents  in 
determining  benefits/entitlement. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTBI,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMG,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  visible  file  binders/ 
cabinets. 

RETRIEVABILirV: 

Retrieved  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person  (s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  locked  cabinets  or  rooms. 

RETBITION  AND  DISPOSAL: 

Commissioning  records  at 
Headquarters  United  States  Air  Force 
Recruiting  Service  (USAFRS/RS)  are 
maintained  for  one  year.  Files  of 
applicants  not  enlisted  are  retained  in 
the  local  recruiting  office  and  destroyed 
after  two  years.  Records  of 
commissioned  officers  and  enlistees  that 
are  not  forwarded  to  Master  and  Unit 
Personnel  Records  files  are  destroyed 
after  two  years.  Records  are  destroyed 
by  tearing  into  pieces,  biuning, 
shredding,  macerating  or  pulping. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  Headquarters  Air  Force 
Military  Personnel  Center;  550  C  Street 
W,  Randolph  Air  Force  Base,  TX  78150- 
4703;  and  Commander,  Headquarters 
United  States  Air  Force  Recruiting 
Service,  550  D  Street  W,  Randolph  Air 
Force  Base,  TX  78150-4527 

NOTnCATMN  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  inquiries  to  the  system  manager 
or  contact  recruiting  officials  at 
respective  recruiting  office  location. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  systems  of  records 
notices. 
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RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
system  manager  or  contact  recruiting 
officials  at  respective  recruiting  office 
location.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices 

CONTESTMQ  neCOK)  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual  provides  through  written 
application  or  personal  interview. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F205  AFSCO  A 
SYSTEM  NAME: 

Special  Security  Case  Files  (February 
22.  1993.  58  FR  10505). 

CHANGES: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Detachment  1, 11  Security  Police 
Squadron,  1330  Air  Force  Pentagon, 
Washington,  DC  20330-1330. 
Decentralized  segments  at  the 
Washington  National  Records  Center, 
Washington,  DC  20409.' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Commander,  Detachment  1,11  Security 
Police  Squadron,  1330  Air  Force 
Pentagon,  Washington,  DC  20330-1330.' 

*,       *        •        •        * 

F205  AFSCO  A 

SYSTEM  NAME: 

Special  Security  Case  Files. 

SYSTEM  LOCATION: 

Detachment  1,11  Security  Police 
Squadron,  1330  Air  Force  Pentagon, 
Washington,  DC  20330-1330. 
Decentralized  segments  at  the 
Washington  National  Records  Center, 
Washington,  DC  20409. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Air  Force  civilian  employees  and 
applicants,  and  Air  Force  military 
members  and  prospective  members, 
including  Air  Force  Reserve  and  Air 


National  Guard,  Air  Force  contractor 
employees  requiring  unescorted  access, 
Air  Force  Academy  and  ROTC  Cadets 
and  applicants,  overseas  educators 
involved  in  the  education  and 
orientation  of  military  personnel. 
Nonappropriated  Fund  Instrumentality 
personnel  and  applicants  for  sensitive 
positions,  personnel  requiring  DOD 
building  passes,  whose  personnel 
security  investigations  contain 
significant  unfavorable  information, 
whose  cases  were  previously  processed 
or  adjudicated  under  the  Air  Force 
Military  or  Civilian  Security  Programs, 
or  who  are  the  subject  of  Special 
Security  Files  initiated  by  commanders. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Files  may  include  (1)  requests  for 
clearance,  investigation,  or  waiver  of 
investigative  requirements,  (2) 
determinations  of  eligibility  for 
assignment  to  sensitive  or  nonsensitive 
positions,  (3)  medical  records  checks 
and  evaluations,  (4)  personnel  records 
information,  (5)  personnel  security 
questionnaires,  (6)  correspondence 
between  the  Air  Force  Security 
Clearance  individual,  the  individual, 
office  of  assignment,  commanders, 
medical  facilities  and  installations, 
personnel  offices,  investigative  agencies. 
Air  Staff  offices,  or  offices  of  the 
Secretary  of  the  Air  Force,  (7)  clearance 
records,  and  (8)  summaries,  evaluations, 
recommendations  and  records  of 
adjudication. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  7531,  Definitions;  7532, 
Suspension  and  removal;  7533,  Effect 
on  other  statutes;  10  U.S.C.  8013, 
Secretary  of  the  Air  Force:  Powers  and 
duties;  delegation  by;  E.O.  10450, 
Security  requirements  for  government 
employment;  implemented  by 
Department  of  Defense  Regulation 
5200-2R.  DOD  Personnel  Security 
Program. 

PURPOSE(S): 

Files  are  established  to  evaluate  the 
security  acceptability  of  Air  Force 
military  and  civilian  and  contractor 
personnel,  applicants,  enlistees  and 
nominees  for  appointment,  assignment 
or  retention  in  sensitive  positions  with 
access  to  classified  defense  information 
or  to  restricted  areas  and  locations  in 
the  interest  of  national  security. 

Files  are  used  to  record  clearance 
adjudicative  actions,  eligibility 
determinations  and  investigative  data. 

Investigative  case  file  information 
may  be  reviewed  by  Air  Force 
installation  commanders,  supervisors, 
personnel  officers,  medical,  security, 
and  investigative  personnel,  personnel 


of  Air  Staff  offices  and  offices  of  the 
Secretary  of  the  Air  Force. 

Case  files  and  cards  are  also  used  to 
answer  inquiries  from  other  Air  Force 
offices  and  agencies,  and  from 
investigative,  security  and  personnel 
representatives  of  other  Federal  agencies 
concerning  the  clearance  status  of 
individuals. 

Case  records  are  maintained  to 
prepare  statistical  accounting  and  to 
measure  the  effectiveness  of  the 
adjudicative  programs  and  procediu«s. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosiu^s 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

policies  and  practices  for  storing, 
retrievmg,  accessmg,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Paper  records  and  microfiche 
maintained  in  file  folders,  card  files, 
visible  file  binders/cabinets  and 
notebooks/binders. 

retrievability: 
Retrieved  alphabetically  by  name. 

safeguards: 

Records  are  stored  in  vaults,  safes  and 
security  file  containers/cabinets.  All 
records  are  stored,  processed, 
transmitted  and  protected  as  the 
equivalent  of  classified  information. 
Records  are  accessed  by  the  custodian  of 
the  records  system,  by  persons 
responsible  for  servicing  the  system  in 
the  performance  of  their  official  duties 
and  by  authorized  personnel  who  are 
properly  screened  and  cleared  for  need- 
to-know. 

RETENTION  AND  DISPOSAL: 

Case  files  which  result  in  a  final, 
favorable  adjudicative  determination  are 
retained  in  the  office  files  for  one  year 
after  annual  cut-off  then  are  destroyed 
by  tearing  into  pieces,  shredding, 
pulping,  or  burning.  Case  files  resulting 
in  an  adverse  adjudicative 
determination  are  retained  in  office  files 
for  two  years  after  annual  cut-off,  then 
are  retired  to  the  Washington  National 
Records  Center,  Washington,  DC  20409. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Commander,  Detachment  1,11 
Security  Police  Squadron,  1330  Air 
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Force  Pentagon,  Washington  DC  20330- 
1330. 

NomcATK>N  procedure: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  or  visit 
Commander,  Detachment  1, 11  Secxuity 
Police  Squadron,  1330  Air  Force 
Pentagon,  Washington  DC  20330-1330. 

Individual  should  provide  full  name, 
including  any  former  names,  grade,  date 
of  birth  and  Social  Security  Number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  or  visit  the  Commander, 
Detachment  1,11  Security  Police 
Squadron,  1330  Air  Force  Pentagon, 
Washington  DC  20330-1330. 

CONTESTMQ  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

KCOK)  SOURCE  CATEGORIES: 

Information  is  received  from 
investigative  reports  from  federal 
investigative  agencies,  personnel  and 
medical  idcords,  board  reports, 
correspondence  from  offices  and 
organizations  of  assignment,  and  from 
commanders,  supervisors,  witnesses 
and  individuals,  from  security,  and 
investigative  persoimel  and  from  Air 
Staff  offices,  offices  of  the  Secretary  of 
the  Air  Force. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

Parts  of  this  system  may  be  exempt 
from  section  552a(k)(5).  For  additional 
information,  contact  the  system 
manager. 


( 


F206  AFSCO  B 


SYSTEM  NAME: 

Presidential  Support  Files  (February 
22. 1993.  58  FR  10506). 

CHANGES: 

SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Primary  location:  Detachment  1, 11 
Security  Police  Squadron,  1330  Air 
Force  Pentagon,  Washington,  DC  20330- 
1330. 

Decentralized  locations:  Seciuity 
police  offices  for  units  having  a 
Presidential  Support  mission  and  those 
units  from  which  personnel  are 
nominated  or  assigned  to  Presidential 
support  duties.  Official  mailing 


addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of 
systems  of  records  notices.' 

•  *        *        •        • 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Commander,  Detachment  1, 11  Security 
Police  Squadron,  1330  Air  Force 
Pentagon,  Washington,  DC  20330-1330.' 

*  *        *        *        * 

F205  AFSCO  B 
SYSTEM  NAME: 

Presidential  Support  Files. 

SYSTEM  location: 

Primary  location:  Detachment  1, 11 
Security  PoHce  Squadron,  1330  Air 
Force  Pentagon,  Washington,  DC  20330- 
1330. 

Decentralized  locations:  Security 
police  offices  for  units  having  a 
Presidential  Support  rhission  and  those 
units  from  which  personnel  are 
nominated  or  assigned  to  Presidential 
support  duties.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of 
systems  of  records  notices. 

categories  of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Those  Air  Force  military  and  civilian 
personnel  who  are  nominated  or 
assigned  to  authorized,  designated 
positions  involving  Presidential  Support 
duties  on  either  a  full  or  part-time  basis. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Nomination  Files  include  reports  of 
investigation  by  the  Defense 
Investigative  Service  and  by  other 
Federal  investigative  agencies; 
correspondence  between  the  Air  Force 
Security  Clearance  Office  and  units, 
installations,  contractors  and  major 
commands,  investigative  agencies, 
security  offices.  Air  Staff  offices  and 
offices  of  the  Secretary  of  the  Air  Force, 
the  office  of  the  Military  Assistant  to  the 
Special  Assistant  to  the  Secretary  and 
Deputy  Secretary  of  Defense,  the  Office 
of  the  Director,  White  House  Military 
Office,  medical  evaluations,  statements 
by  nominees,  summaries  and 
evaluations  of  investigative  information. 
Assignment  Record  Files  include  letters 
of  notification  of  selection  and  quarterly 
rosters  of  all  assigned  personnel  listed 
alphabetically  by  organization. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by; 
implementing  E)epartment  of  Defense 
Directive  5210.55,  Selection  of  DOD 
Military  and  Civilian  Personnel  and 
Contractor  Employees  for  Assignment 


duties;  and  Department  of  Defense 
Regulation  5200-2R,  DOD  Personnel 
Security  Program. 

PURPOSE(S): 

Nomination  files  are  temporary  files 
used  to  evaluate  the  background, 
character,  suitability  and  qualifications 
of  nominees  being  considered  for 
selection  to  positions  requiring  regular 
or  frequent  contact  with  the  President  or 
access  to  Presidential  facilities  or  modes 
of  transportation. 

Files  are  reviewed  and  evaluated  by 
staff  members  at  each  level  in  the 
selection  process,  by  medical  facility 
staff  members,  by  the  Air  Force  Security 
Clearance  Office,  and  other  appropriate 
Air  Staff  office,  by  the  Office  of  the 
Administrative  Assistant  to  the 
Secretary  of  the  Air  Force,  and  by  the 
Office  of  the  Military  Assistant  to  the 
Special  Assistant  to  the  Secretary  and 
Deputy  Secretary  of  Defense. 

Files  are  reviewed  by  the  Office  of  the 
Director,  White  House  Military  Office 
and  contractor  personnel  files  may  be 
reviewed  by  the  contractor  and  by  the 
U.S.  Secret  Service. 

Assignment  Record  Files  are 
originated  from  data  in  the  Nomination 
Files  to  locate,  identify,  coritfpl, 
manage,  and  administer  individuals 
selected  for  assignment  to  Presidential 
Support  duties,  to  initiate  assignment 
actions  after  final  selection,  to  notify 
medical  facilities,  and  to  prepare  the 
quarterly  listing  of  individuals  assigned 
to  the  program  for  submission  to  the 
Office  of  the  Military  Assistant  to  the 
Special  Assistant  to  the  Secretary  and 
Deputy  Secretary  of  Defense,  to  major 
command  and  units  and  Security  Police 
offices  having  a  Presidential  support 
mission,  and  submission  to  the  Office  of 
the  Director,  White  House  Military 
Office  and  to  contractors.  Presidential 
Support  mission.  Assignment  Record 
Files  at  locations  other  than  the  Air 
Force  Security  Clearance  Office  are 
merely  dupUcate  copies  of  the  file  copy. 
File  copies  are  retained  at  the  Air  Force 
Security  Clearance  Office  to  permit 
record  access  and  to  record  the 
accountability  of  disclosures  of  the 
Nomination  Files. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
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compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  maintained  in  file 
folders  and  on  computer  paper  output 
products. 

RETRIEVABILmr: 

Retrieved  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system,  by  person 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties,  and  by  authorized  personnel 
who  are  properly  screened  and  cleared 
for  need-to-know.  Records  are  stored  in 
seciuity  file  containers/cabinets,  in  safes 
and  vaults. 

RETENTION  AND  DISPOSAL: 

Upon  completion  of  final  favorable 
determination  of  selection.  Nomination 
Files  are  destroyed  by  tearing  into 
pieces,  shredding,  pulping,  or  burning 
and  are  replaced  by  Assignment  Record 
Files.  Assignment  Record  Files  for 
individuals  are  retained  during  the 
period  of  assignment  or  for  five  years, 
whichever  is  longer,  as  the  disclosure 
accountability  record,  then  are 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  or  burning  except 
for  the  file  copy  which  is  kept  by  the 
system  manager  for  five  years  for 
disclosure  accounting.  Assignment 
Record  Files  in  quarterly  roster  listing 
form  are  destroyed  when  superseded  by 
the  next  quarterly  roster  by  tearing  into 
pieces,  shredding,  pulping,  or  burning. 
Nomination  Files  for  personnel  not 
selected  are  retained  in  the  office  of 
nonselection  or  at  the  Air  Force  Security 
Clearance  Office  for  one  year  after  the 
date  of  nonselection,  at  which  time  they 
are  destroyed  by  tearing  into  pieces, 
shredding,  pulping,  or  burning. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Presidential  Support  Security 
Specialist,  Air  Force  Security  Clearance 
Office,  Washington.  DC  20330. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  or  visit  the 
Presidential  Support  Security  Specialist, 
Detachment  1,11  Security  Police 
Squadron,  1330  Air  Force  Pentagon, 
Washington  DC  20330-1330. 

Request  should  contain  the  full  name, 
military  or  civilian  grade,  date  of  birth, 
position  in  unit  or  contracting  firm,  the 


date  of  nomination  or  nonselection,  or 
the  unit  or  organization  to  which 
assigned,  location  and  period  of 
assignment. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  vmtten 
inquiries  to  or  visit  the  Presidential 
Support  Seciuity  Speciahst,  Detachment 
1, 11  Security  Police  Squadron,  1330 
Air  Force  Pentagon,  Washington  DC 
20330-1330. 

Request  should  contain  the  full  name, 
military  or  civilian  grade,  date  of  birth, 
position  in  unit  or  contracting  firm,  the 
date  of  nomination  or  nonselection,  or 
the  unit  or  organization  to  which 
assigned,  location  and  period  of 
assignment. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  from  the  individual,  from 
reports  from  Federal  investigative 
agencies,  miUtary  and  civilian 
contractor  personnel  records,  and 
military  medical  records, 
correspondence  from  military  and 
civilian  law  enforcement  and  Security 
Police  offices,  major  command  staff 
offices.  Air  Staff  offices,  offices  of  the 
Secretary  of  the  Air  Force,  the  Office  of 
the  Military  Assistant  to  the  Special 
Assistant  to  the  Secretary  and  Eteputy 
Secretary  of  Defense,  Office  of  the 
Director,  White  House  Military  Office 
and  other  Federal  agencies  and  office  of 
the  Executive  and  Legislative  Branches. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

F205  AFSCO  C 
SYSTEM  NAME: 

Personnel  Security  Clearance  and 
Investigation  Records  (February  22. 
1993.  58  FR  10507). 

CHANGES: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Detachment  1, 11  Security  Police 
Squadron,  1330  Air  Force  Pentagon, 
Washington,  DC  20330-1330; 

Headquarters  Air  Force  Military 
Personnel  Center,  550  C  Street  W, 
Randolph  Air  Force  Base,  TX  78150- 
4703; 


United  States  Air  Force  Academy, 
2304  Cadet  Drive.  Suite  233,  USAF 
Academy  CO  80840-5035;  and 

Air  Force  Reserve  Officer  Training 
Corps  (AFROTC),  20  North  Pine  Street. 
Maxwell  AirForce  Base,  AL  36112- 
6110. 

Air  Force  units,  personnel  offices. 
Security  PoUce  elements  at  all  Air  Force 
installations.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices.' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Commander,  Detachment  1, 11  Security 
PoUce  Squadron,  1330  Air  Force 
Pentagon,  Washington,  DC  20330-1330." 

***** 

F205  AFSCO  C 
SYSTEM  name: 

Personnel  Security  Clearance  and 
Investigation  Records. 

SYSTEM  location: 

Detachment  1,11  Security  Police 
Squadron,  1330  Air  Force  Pentagon, 
Washington,  DC  20330-1330; 

Headquarters  Air  Force  Military 
Personnel  Center,  550  C  Street  W, 
Randolph  Air  Force  Base,  TX  78150- 
4703; 

United  States  Air  Force  Academy, 
2304  Cadet  Drive,  Suite  233,  USAF 
Academy  CO  80840-5035;  and 

Air  Force  Reserve  Officer  Training 
Corps  (AFROTC),  20  North  Pine  Street. 
Maxwell  Air  Force  Base,  AL  36112- 
6110. 

Air  Force  units,  personnel  offices, 
Security  PoHce  elements  at  all  Air  Force 
installations.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices. 

categories  of  individuals  covered  by  the 

SYSTEM: 

Air  Force  military  and  civilian 
personnel  and  applicants  including  Air 
Force  Reserve  and  Air  National  Guard 
personnel.  Air  Force  Academy  and  Air 
Force  ROTC  Cadets,  Air  Force 
contractors  requiring  unescorted  entry 
or  special  access,  Nonappropriated 
Fund  Instrumentality  personnel  at  Air 
Force  installations  and  overseas 
educators  at  Air  Force  installations. 

categories  of  records  in  the  SYSTEM: 

System  includes  clearance  status  and 
eligibility  records. 

authority  for  maintenance  of  the  SYSTEM: 

E.O.s  9838;  10450;  and  11652;  10 
U.S.C.  8013  Secretary  of  the  Air  Force: 


40356 
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Powers  and  duties;  delegation  by;  as 
implemented  by  DOD  Regulation  5200- 
2R,  EXDD  Personnel  Security  Program. 

PunposEts): 

Records  are  used  to  grant  access  to 
classified  information  or  unescorted 
entry  to  restricted  areas;  to  record 
completion  of  investigative 
requirements  for  enlistment,  induction, 
appointment,  commissioning, 
assignment  to  sensitive  positions,  duty 
or  training;  to  grant  special  access  for 
special  programs  or  projects;  to 
determine  investigative  requirements 
needed  for  assignment;  to  record  status 
of  investigative  actions;  to  record  date  of 
separation;  to  record  adjudicative 
determinations  of  ineligibility  for 
enlistment,  induction,  commissioning, 
retention,  appointment,  assignment, 
clearance  or  access. 

nOUTME  USES  OF  RECOROS  MAMTAMED  M  THE 
SYSTCM,  MCUIOMQ  CATEQCMES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

In  addition  to  tliose  disclosiues 
generally  permitted  under  5  U.S.C. 
552a{b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUOES  AND  PRACTICES  FOR  STORINQ, 
RETRCVMQ,  ACCE8SMQ,  RET  AMINO,  AND 
DISPOSMQ  or  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders  and  on 
computer  and  computer  output 
products. 

RETRCVAnUTY: 

Retrieved  by  name  and  Social 
Security  Number. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  locked  cabinets  or  rooms  or  in 
seciuity  file  containers/cabinets  or 
vaults,  and  controlled  by  computer 
system  software  and  personnel 
screening. 

RETBITION  AND  OBPOSAU 

Records  are  retained  in  computer 
systems  for  two  years  after  separation, 
deleted.  A  Reserve  commitment  are 
retained  until  commitment  is  fulfilled, 
then  Computer  printouts  are  temporary 
records  and  are  destroyed  when 


replaced  by  more  recent  listing.  Paper 
records  are  destroyed  by  tearing  into 
pieces,  shredding,  pulping  or  burning. 
Computer  storage  devices  are 
overwritten  or  erased. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Commander,  Detachment  1, 11 
Security  Police  Squadron,  1330  Air 
Force  Pentagon,  Washington,  DC  20330- 
1330. 

NOmCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  or  visit  the 
Commander,  Detachment  1,11  Security 
Police  Squadron,  1330  Air  Force 
Pentagon,  Washington.  DC  20330-1330. 

Provide  full  name,  including  maiden 
name  if  applicable,  and  Social  Security 
Number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  or  visit  the  Commander, 
Detachment  1, 11  Security  Police 
Squadron,  1330  Air  Force  Pentagon, 
Washington,  DC  20330-1330. 

Provide  full  name,  including  maiden 
name  if  applicable,  and  Social  Security 
Number. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  the 
individual,  investigative  reports, 
medical  facilities,  police  and  law 
enforcement  offices,  personnel 
dociunents,  Air  Force  Special  Security 
Files  and  Special  Security  Case  Files. 

EXEMPTIONS  CLAIMEO  FOR  THE  SYSTEM: 

None. 
(FR  Doc  95-18819  Filed  8-7-95;  8:45  am] 

BILUNGCOOE  5000  04  F 


Defense  Intelligence  Agency 

Privacy  Act  of  1974;  Notice  to  Delete  a 
Record  System 

agency:  Defense  Intelligence  Agency, 
DOD. 

ACTION:  Notice  to  delete  a  record  system. 

SUMMARY:  Due  to  the  administrative 
transfer  of  the  Defense  Prisoner  of  War/ 
Missing  in  Action  Office  from  the 


Defense  Intelligence  Agency  (DIA)  to  the 
Office  of  the  Secretary  of  Defense,  DIA 
is  deleting  the  system  of  records  notice 
LDIA  1728,  entitled  Southeast  Asia 
Operational  Casualty  Records.  This 
notice  has  been  transferred  to  the  Office 
of  the  Secretary  of  Defense  inventory  of 
system  of  records  notices  under  the 
system  identifier  DUSDP  11,  entitled 
Southeast  Asia  Operational  Casualty 
Records. 

DATES:  The  deletion  will  be  effective  on 
September  7, 1995,  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  Ms. 
Melissa  L.  Folz,  Privacy  Act  Officer, 
ATTN:  DA-A,  Defense  Intelligence 
Agency,  Washington,  DC  20340. 
Telephone  (202)  373-4291  or  DSN  243- 
4291. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  P.  Richardson,  PA/FOIA  Office, 
at  (202) 373-3916. 

SUPPLEMENTARY  INFORMATION:  The 
Defense  IntelUgence  Agency  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 
Dated:  July  31. 1995. 


Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

LDIA  1728 

SYSTEM  NAME: 

Southeast  Asia  Operational  Casualty 
Records  (February  22,  1993,  58  FR 
10630). 

REASON:  System  was  transfered  to 
the  Office  of  the  Secretary  of  Defense. 
System  of  records  notice  DUSDP  11, 
Southeast  Asia  Operational  Casualty 
Records. 
(FR  Doc.  95-19532  Filed  8-7-95;  8:45  am] 

aiUMG  COOE  5000-04-F 


Defense  Logistics  Agency 

Privacy  Act  of  1974;  Notice  to  Amend 
a  Record  System 

AGENCY:  Defense  Logistics  Agency, 
DOD. 

ACTION:  Notice  to  amend  a  record 
system. 

SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  amend  a  system  of  records 
notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 
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DATES:  The  amendment  will  be  effective 
on  September  7, 1995,  unless  comments 
are  received  that  would  result  in  a 
contrary  determination. 

ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer.  Defense  Logistics 
Agency,  DASC-RP,  Alexandria,  VA 
22304-6100. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Barry  Christensen  at  (703)  617-7583. 

SUPPLEMENTARY  INFORMATION:  The 
Defense  Logistics  Agency  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  (5  U.S.C.  552a).  as 
amended,  which  would  require  the 
submission  of  a  new  or  altered  system 
report.  The  specific  changes  to  the 
record  system  being  amended  are  set 
forth  below  followed  by  the  notice,  as 
amended,  published  in  its  entirety. 

Dated:  July  31. 1995. 


Patrida  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

S322.01  DMDC 

SYSTEM  NAME: 

Defense  Outreach  Referral  System 
(DORS)  (April  28,  1993,  58  FR  25819). 

CHANGES: 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

After  'former  Defense'  insert  'and  U.S. 
Coast  Guard'.  After  'Pub.  L.  102-484' 
insert  'and  103-337,'. 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

After  'Pub.  L.  102-484'  insert  'and 
103-337;'. 

PURPOSE(S): 

After  'civilian  Defense'  insert  'and 
U.S.  Coast  Guard';  after  'downsizing  of 
the  Department  of  Defense'  insert  'and 
the  Department  of  Transportation';  after 
'Pub.  L.  102-484'  insert  "and  Pub.  L. 
103-337,';  after  'for  DOD'  insert  'and 
DoT'. 


RECORD  SOURCE  CATEGORIES: 

After  DOD  Components  insert  'the 
U.S.  Coast  Guard'. 


8322.01  DMDC 
SYSTEM  name: 

Defense  Outreach  Referral  System 
(DORS). 

SYSTEM  location: 

W.R.  Chiux:h  Computer  Center,  Naval 
Postgraduate  School,  Monterey,  CA 
93940-5000. 

CATEGORIES  OF  IMWIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  Defense  and  U.S 
Coast  Guard  military  and  civilian 
personnel  and  their  spouses,  who  have 
applied  for  participation  in  the  job 
placement  program. 

Individuals  covered  under  Pub.  L. 
102-484  and  103-337,  who  have 
applied  for  public  emplojrment. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Computerized  records  consisting  of 
name.  Social  Security  Number, 
correspondence  address,  branch  of 
service,  date  of  birth,  separation  status, 
travel  availability,  U.S.  citizenship, 
occupational  interests,  geographic 
location  work  preferences,  pay  grade, 
rank,  last  unit  of  assignment, 
educational  levels,  dates  of  military  or 
civilian  service,  language  skills,  flying 
status,  security  clearances,  civilian  and 
military  occupation  codes,  and  self 
reported  personal  comments  for  the 
purpose  of  providing  prospective 
employers  with  a  centralized  system  for 
locating  potential  employees. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
10  U.S.C.  136, 1143. 1144.  2358;  Pub. 
L.  102-484  and  103-337;  and  E.O.  9397» 

PURPOSE(S): 

The  purpose  of  this  system  is  to 
facilitate  the  transition  of  military  and 
civilian  Defense  and  U.S.  Coast  Guard 
personnel,  and  their  spouses,  to  private 
industry  and  public  employment  in  the 
event  of  a  downsizing  of  the  Department 
of  Defense  and  the  Department  of 
Transportation. 

For  former  military  members  covered 
imder  Pub.  L.  102-484  and  Pub.  L.  103- 
337.  the  information  will  be  used  to 
track  the  participants  public 
employment  and  to  verify  the 
participant's  public  employment  history 
for  DOD  and  DoT  retirement  and  pay 
eligibility. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 


DOD  as  a  routinenise  pursuant  to  5 
^U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  DLA's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POLICIES  AND  PRACTICES  OF  STORMQ, 
RETRIEVMQ,  ACCESSMQ,  RETAINING  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Electronic  storage. 

retrievabiuty: 

Retrieved  by  Social  Security  Number 
or  occupational  or  geographic 
preference  of  the  individual. 

safeguards: 

Computerized  records  are  maintained 
in  a  controlled  area  accessible  only  to 
authorized  personnel.  Entry  to  these 
areas  is  restricted  to  those  personnel 
with  a  valid  requirement  and 
authorization  to  enter.  Physical  entry  is 
restricted  by  the  use  of  locks,  guards, 
administrative  procedures  (e.g.,  fire 
protection  regulations). 

Access  to  personal  information  is 
restricted  to  those  who  require  the 
records  in  the  performance  of  their 
official  duties,  and  to  the  individuals 
who  are  the  subject  of  the  record  or  their 
authorized  representative.  Access  to 
personal  information  is  further 
restricted  by  the  •use  of  passwords 
which  are  changed  periodically. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  on-line  for 
five  years  and  then  are  archived  as  an 
historical  data  base. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director.  Defense  Manpower  Data 
Center.  1600  Wilson  Boulevard.  Suite 
400,  Ariington,  VA  22209-2593. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Director, 
Defense  Manpower  Data  Center,  1600 
Wilson  Boulevard,  Suite  400.  Arlington, 
VA  22209-2593. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  record  system  should  address 
written  inquiries  to  the  Director, 
Defense  Manpower  Data  Center.  1600 
Wilson  Boulevard.  Suite  400,  Arlington, 
VA  22209-2593. 

Written  requests  for  information 
should  contain  the  full  name,  Social 
Security  Number,  date  of  birth,  and 
current  address  and  telephone  number 
of  the  individual. 
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For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification  such  as 
driver's  license,  or  military  or  other 
identification  card. 

CONTESTMQ  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  DLA  Regulation 
5400.21;  32  CFR  part  323;  or  may  be 
obtained  from  the  Privacy  Act  Officer. 

RECORD  SOURCE  CATEGORIES: 

The  MiUtary  Services,  DOD 
Components,  the  U.S.  Coast  Guard,  and 
from  the  subject  individual  via 
application  into  the  program. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  95-19549  FUed  8-7-95;  8:45  am) 

aiLUNG  CODE  MOO  <M  F 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Energy  Conservation  Program  for 
Consumer  Products:  Granting  of 
NORDYNE's  Application  for  Interim 
Waiver  from  ttie  Department  of 
Energy's  Central  Air  Conditioner  and 
Central  Air  Conditioning  Heat  Pump 
Test  Procedure  and  Publication  of  the 
Petition  for  Waiver.  (Case  No.  CAC- 
007) 

AQENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  E)epartment  of 
Energy. 

action:  Notice. 

SUMMARY:  Today's  notice  publishes  a 
letter  granting  an  Interim  Waiver  to 
NORDYNE  from  the  existing 
Department  of  Energy  central  air 
conditioner  and  central  air  conditioning 
heat  pump  test  procedure  for  the 
company's  Powermiser  line  of  heat 
piunps  with  integrated  domestic  water 
heating: 

Today's  notice  also  publishes  a 
"Petition  for  Waiver"  from  NORDYNE. 
The  Petition  for  Waiver  requests  the 
Department  to  modify  the  heat  pump 
test  procedure  for  the  NORDYNE 
Powermiser  Une  of  heat  pumps  which 
include  special  design  characteristics  to 
incorporate  domestic  water  heating.  The 
Department  is  soliciting  comments, 
data,  and  information  respecting  the 
Petition  for  Waiver. 

DATES:  The  Department  will  accept 
comments,  data,  and  information  not 
later  than  September  7, 1995. 


ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Case  No.  CAC- 
007,  Mail  Stop  EE-43,  Room  lJ-018, 
Forrestal  Building,  lOQO  Independence 
Avenue,  SW.  Washington,  DC  20585. 
(202)  586-7574. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  G.  Raymond,  U.S.  Department 
of  Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE-431,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586- 
9611 
Eugene  Margolis.  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Coimsel, 
Mail  Station  GC-72,  Forrestal 
Building,  1000  Independence  Avenue, 
SW..  Washington.  DC  20585.  (202) 
586-9507 
SUPPLEMENTARY  INFORMATION:  The 
Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA),  Public  Law  94-163.  89  Stat. 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 
Public  Law  95-619,  92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12,  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
Public  Law  100-357,  and  the  Energy 
PoUcy  Act  of  1992  (EPACT).  Public  Law 
102-486, 106  Stat.  2776,  which  requires 
the  Department  to  prescribe 
standardized  test  procedures  to  measure 
the  energy  consumption  of  certain 
consumer  products,  including  heat 
pumps.  The  intent  of  the  test  procedures 
is  to  provide  a  comparable  measure  of 
energy  consumption  that  will  assist 
consumers  in  making  purchasing 
decisions.  The  test  procedures  for 
central  air  conditioners  and  central  air 
conditioning  heat  pumps  appear  at  10 
CFR  Part  430,  Subpart  B,  Appendix  M. 

The  Department  amended  the 
prescribed  test  procedures  by  adding  10 
CFR  430.27  on  September  26, 1980, 
creating  the  waiver  process.  45  FR 
64108.  The  Department  further 
amended  the  appliance  test  procedure 
waiver  process  to  allow  the  Assistant 
Secretary  for  Energy  Efficiency  and 
Renewable  Energy  (Assistant  Secretary) 
to  grant  an  Interim  Waiver  from  test 
procedure  requirements  to 
manufactiuers  that  have  petitioned  the 
Department  for  a  waiver  of  such 
prescribed  test  procedures.  51  FR  42823, 
November  26,  1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  temporarily  waive 


test  procedures  for  a  particular  basic 
model  when  a  petitioner  shovys  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures,  or  when  the  prescribed  test 
procediu^s  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Secretary  to  grant  an  Interim  Waiver 
when  it  is  determined  that  the  applicant 
will  experience  economic  hardship  if 
the  Apvplication  for  Interim  Waiver  is 
denied,  if  it  appears  likely  that  the 
Petition  for  Waiver  will  be  granted,  and/ 
or  the  Assistant  Secretary  determines 
that  it  would  be  desirable  for  public 
poUcy  reasons  to  grant  immediate  relief 
pending  a  determination  on  the  Petition 
for  Waiver.  An  Interim  Waiver  remains 
in  effect  for  a  period  of  180  days,  or 
until  the  Department  issues  its 
determination  on  the  Petition  for 
Waiver,  whichever  is  sooner,  and  may 
be  extended  for  an  additional  180  days, 
if  necessary. 

On  January  24, 1995,  NORDYNE  filed 
a  Petition  for  Waiver  and  an  Application 
for  Interim  Waiver  regarding  the  heat 
pump  tests.  NORDYNE's  Petition  seeks 
a  Waiver  from  the  Department's  test 
procedure  because,  using  the  test 
procedure,  the  company  cannot  accoimt 
for  the  energy  savings  associated  with 
integrated  water  heating.  NORDYNE  has 
submitted  a  modified  test  procedure  to 
be  used  for  rating  its  Powermiser  heat 
pumps.  NORDYNE  proposes  to 
calculate,  in  addition  to  the  standard 
SEER  and  HSPF,  a  Combined  Cooling 
Performance  Factor  (CCPF)  and  a 
Combined  Heating  Performance  Factor 
(CHPF).  These  performance  factors 
reflect  the  energy  efficiency  of  the  heat 
pump  when  providing  both  space 
conditioning  and  domestic  water 
heating.  The  heating  and  cooling  mode 
test  procedures  are  essentially  the  same 
as  the  ciurent  Department  central  air 
conditioner  test  procedures  found  in  10 
CFR  Part  430,  Subpart  B,  Appendix  M. 
The  NORDYNE  test  procedures  for  the 
heating  and  cooling  modes  differ  from 
the  Department's  in  their  use  of  a  bin 
analysis  for  SEER,  and  the  use  of 
seasonal  hours  rather  than  fractional 
hours  for  HSPF.  NORDYNE  states  in  its 
Petition  that  the  modified  test  procediu-e 
for  SEER  and  HSPF  "yields  a  nearly 
identical  result  and  provides  a  directly 
comparable  base  for  use  in  determining 


energy  savings  associated  with  water 
heating."  In  addition.  NORDYNE 
submitted  tests  and  a  rating  procediu^ 
to  determine  the  performance  of  the 
heat  pump  when  it  heats  domestic  water 
(whether  or  not  space  heating  or  cooling 
is  also beingprovided). 

NORDYNE  also  applied  for  an  Interim 
Waiver,  stating: 

•  The  ciurent  test  procedure  does  not 
accoimt  for  the  total  energy  savings  of 
the  Powermiser; 

•  Carrier  Corporation  has  been 
granted  a  similar  waiver  for  its 
Hydrotech  product; 

•  For  public  poUcy  reasons,  the 
widespread  use  of  this  type  of  integrated 
appliance  would  be  in  direct  support  of 
the  President's  Climate  Change  Action 
Plan,  which  lists  heating  and  cooling 
and  home  appliances  as  key  targets  for 
improvement;  and 

•  Absent  a  favorable  determination 
on  the  Application  for  Interim  Waiver. 
NORDYNE  would  experience  an 
economic  hardship,  as  discussed  in  the 
confidential  statement  filed 
simultaneously. 

The  Department  agrees  that  the 
current  test  procedure  does  not  account 
for  the  total  energy  savings  of  the 
Powermiser.  A  previous  waiver  for  this 
type  of  equipment  was  granted  by  the 
Department  to  Carrier  Corporation  for 
its  HydroTech  2000.  55  FR  13607.  April 
11, 1990.  Thus,  it  appears  likely  that  the 
Petition  for  Waiver  will  be  granted. 

In  those  instances  where  the  likely 
success  of  the  Petition  for  Waiver  has 
been  demonstrated  based  upon  the 
Department  having  granted  a  waiver  for 
a  similar  product  design,  it  is  in  the 
public  interest  to  have  similar  products 
tested  and  rated  for  energy  consumption 
on  a  comparable  basis. 

Further,  NORDYNE  has  suppUed 
evidence  of  economic  hardslUp  if  the 
Interim  Waiver  is  not  granted. 
NORDYNE's  confidential  statement 
claims  a  substantial  investment  in  the 
Powermiser  for  research  and 
development,  tooling,  production,  sales 
and  marketing.  The  Powermiser 
investment  represents  a  large  fraction  of 
NORDYNE's  annual  income.  Until  the 
Interim  Waiver  is  granted,  NORDYNE  is 
not  able  to  realise  any  return  on  its 
investment. 

Based  on  the  statements  above,  the 
Department  is  granting  an  Interim 
Waiver  to  NORDYNE  for  its  Powermiser 
series  integrated  heat  pumps.  Pursuant 
to  paragraph  (e)  of  Section  430.27  of  the 
Code  of  Federal  Regulations  part  430. 
the  following  letter  granting  the 
Application  for  Interim  Waiver  to 
NORDYNE  was  issued. 

Pursuant  to  paragraph  (b)  of  10  CFR 
Part  430.27,  the  Department  is  hereby 
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publishing  the  "Petition  for  Waiver." 
The  Petition  contains  confidential 
company  information;  thus,  the 
confidential  attachment  submitted  by 
NORDYNE  is  not  being  published.  Due 
to  its  length  (39  pages).  NORDYNE's 
proposed  alternate  test  procedure  is  not 
being  pubUshed  in  the  Federal  Register. 
It  is.  however,  available  upon  request  at 
the  address  provided  at  the  beginning  of 
today's  notice.  NORDYNE  has  sent  a 
copy  of  the  Petition  for  Waiver  and  a 
copy  of  the  Application  for  Interim 
Waiver  to  all  known  manufacturers  of 
domestically  marketed  units  of  the  same 
product  type  .  A  summary  of  the 
NORDYNE  alternate  test  procedure  is 
included  in  the  letter  to  NORDYNE 
granting  the  AppUcation  for  Interim 
Waiver,  which  is  published  with  this 
Federal  Register  Notice. 

The  Department  solicits  comments, 
data,  and  information  respecting  the 
Petition. 

Issued  in  Washington.  DC.,  July  10, 1995. 
Cluistine  A.  Ervin. 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 
July  10, 1995. 

Mr.  Wayne  R.  Reedy,  Vice  President — 

Engineering 
NORDYNE.  IBOl  Park  270  Drive,  P.O.  Box 
4691 1 ,  St.  Louis,  MO  63146-691 1 . 

Dear  Mr.  Reedy:  This  is  in  respwnse  to  your 
letter  of  January  24, 1995,  submitting  an 
Application  for  Interim  Waiver  and  Petition 
for  Waiver  from  the  Department  of  Energy's 
central  air  conditioner  and  central  air 
conditioning  heat  pump  test  procedure  for 
NORDYNE's  Powermiser  line  of  heat  pumps, 
which  include  special  design  characteristics 
to  incorporate  domestic  water  heating. 

The  current  test  procedure  does  not 
account  for  the  energy  savings  associated 
with  integrated  water  heating.  A  previous 
waiver  for  this  type  of  equipment  has  been 
granted  to  Carrier  Corporation,  55  FR  13607. 
April  11. 1990.  Thus,  it  appears  likely  that 
the  Petition  for  Waiver  will  be  granted. 

In  those  instances  where  the  likely  success 
of  the  Petition  for  Waiver  has  been 
demonstrated  based  upon  the  Etepartment 
having  granted  a  waiver  for  a  similar  product 
design,  it  is  in  the  public  interest  to  have 
similar  products  tested  and  rated  for  energy 
consumption  on  a  comparable  basis. 

Further,  NORDYNE's  Application  for 
Interim  Waiver  provides  sufficient 
information  to  determine  that  NORDYhffi  has 
and  will  continue  to  experience  a  severe 
negative  economic  impact  absent  a  favorable 
determination  on  its  Application. 
NORDYNE's  confidential  statement  claims  a 
substantial  investment  in  the  Powermiser  for 
research  and  development,  tooling, 
production,  sales  and  marketing.  The 
Powermiser  investment  represents  a  large 
fraction  of  NORDYNE's  annual  income,  and 
NORDYNE  is  not  able  to  realize  any  return 
on  this  investment  until  the  Interim  Waiver 
is  granted. 


Therefore,  based  on  the  above, 
NORDYNE's  Application  for  an  Interim 
Waiver  to  modify  the  Department's  test 
procedure  for  its  Powermiser  line  of  heat 
pumps  with  integrated  domestic  water 
heating  is  granted. 

NORDYNE  shall  be  required  to  test  its 
Powermiser  line  of  heat  pumps  on  the  basis 
of  the  test  procedures  specified  in  10  CFR 
Part  430,  Subpart  B,  Appendix  M,  as 
modified  by  additional  tests  and  ratings 
described  in  its  proposed  alternate  test 
procedure,  to  determine  the  performance  of 
the  heat  pump  when  it  operates  for  the 
heating  of  domestic  water,  either 
concurrently  with  or  separate  from  the  space 
heating  and  cooling  modes. 

The  alternate  test  procedure  is  summarized 
in  Attachment  A,  attached  hereto. 

This  Interim  Waiver  is  based  upon  the 
presumed  validity  of  statements  and  all 
allegations  submitted  by  the  company.  This 
Interim  Waiver  may  be  removed  or  modified 
at  any  time  upon  a  determination  that  the 
factual  basis  underlying  the  application  is 
incorrect 

The  Interim  Waiver  shall  remain  in  effect 
for  a  p>eriod  of  180  days,  or  until  the 
Department  acts  on  the  Petition  for  Waiver, 
whichever  is  sooner,  and  may  be  extended 
for  an  additional  180-day  period,  if 
necessary. 

Best  regards, 
Christiiie  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

Attachment  A 

Type  of  Equipment  To  Be  Covered 

The  test  procedure  described  herein 
applies  to  electrically-driven,  single- 
speed  compressor  air-to-air  heat  pumps 
having  a  nominal  cooling  capacity  of 
65.000  BTU/Hr  or  less  that  include  an 
integral  heat  exchanger  and  water  pump 
for  the  heating  of  domestic  water,  either 
concurrent  with  or  separate  from  the 
space  heating  and  cooling  modes. 

Test  Points  and  Procedures 

Standard  ratings  shall  be  established 
in  accordance  with  10  CFR  Part  430. 
Subpart  B.  Appendix  M,  "Uniform  Test 
Method  for  Measuring  the  Energy 
Consumption  of  Central  Air 
Conditioners."  Procedures  will  also  be 
compatible  with  "Methods  of  Testing 
for  Efficiency  of  Space-Conditioning 
Water  Heating  Appliances  that  include 
a  Desuperheater  Water  Heater" 
ASHRAE  Standards  Project  Committee 
137P  (under  development). 

In  addition  to  the  standard  ratings, 
tests  and  a  rating  procedure  are 
described  to  determine  the  performance 
of  the  heat  pump  when  it  operates  for 
the  heating  of  domestic  water,  either 
concurrently  with  or  separate  from  the 
space  heating  and  cooling  modes, 

Table  1  specifies  the  operating 
conditions  for  all  of  the  tests  covered  by 
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the  present  test  plan,  along  with  their 
operating  and  water  draw  schedules  as 
Tables  2, 3  and  4.  These  tests  are 
summarized  as  follows: 

Space  Cooling  Mode,  Tests  1,5,6  and 
7 

Test  1  (required)  is  identical  to  the 
Department  Test  A,  Test  5  (required)  is 
identical  to  Department  Test  B,  Test  6 
(optional)  is  identical  to  Department 
Test  C,  and  Test  7  (optional)  is  identical 
to  Department  Test  D,  except  for  the 
following:  The  refrigerant-to-water  heat 
exchanger  is  filled  with  water.  In  order 
to  not  have  the  water  pimip  cycle  oh 
diuing  tests  1  and  5,  it  may  be  necessary 
to  disable  the  water  pimip.  If  natural 
convection  within  the  water  system 
proves  significant,  it  will  be  necessary 
to  close  an  isolation  valve  between  the 
heat  pump  and  the  water  heater  tank. 

Space  Heating  Mode,  Tests  11, 12, 13 
and  15 

Test  11  (required)  is  identical  to  the 
Department  High  Temperature  Test, 
Test  12  (optional)  is  identical  to  the 
Department  Cyclic  Test,  Test  13 
(required)  is  identical  to  Department 
Frost  Accumulation  Test,  and  Test  15 
(required)  is  identical  to  the  Department 
Low  Temperature  Test,  except  for  the 
following:  the  refrigerant-to-water  heat 
exchanger  is  filled  with  water.  In  order 
to  not  have  the  water  pump  cycle  on 
diuing  tests  11, 13  and  15,  it  may  be 
necessary  to  disable  the  water  pump.  If 
natural  convection  within  the  water 
system  proves  significant,  it  will  be 
necessary  to  close  an  isolation  valve 
between  the  heat  pump  and  the  water 
heater  tank. 

Space  Cooling/Domestic  Water  Heating 
Mode,  Tests  2  and  4 

Test  2  is  the  Department  Test  A, 
combined  with  water  heating.  Air  side 
conditions  are  held  constant  and  the 
system  runs  continuously,  while  a  series 
of  water  draws  are  imposed  as  outlined 
in  Table  2. 

Test  4  is  the  Department  Test  D, 
which  involves  cyclic  operation  of  the 
heat  pump,  with  a  series  of  water  draws 
imposed  as  outlined  in  Table  3. 

The  system  cyclic  schedule  is  for 
energizing  of  the  compressor  and  indoor 
blower  control  terminal.  Actual  system 
operation  will  be  controlled  by  the 
system  internal  controls.  Depending  on 
internal  controls,  the  compressor  and 
one  of  the  system  fans  may  start  or 
continue  to  run  irrespeqtive  of  the 
compressor  terminal  being  energized. 
There  shall  be  no  air  flow  through  the 
coil  with  the  idle  fan.  When  the  indoor 
blower  is  off,  the  duct  shall  be  blocked. 


Space  Heating/Domestic  Water  Heating 
Mode,  Tests  10  and  14 

Test  10  is  the  Department  Cyclic  Test 
with  a  series  of  water  draws  imposed,  as 
outlined  in  Table  3. 

Test  14  is  the  Department  Low 
Temperature  Test  combined  with  water 
heating.  Air  side  conditions  are  held 
constant  and  the  system  runs 
continuously,  while  a  series  of  water 
draws  are  imposed,  as  outlined  in  Table 
2. 

The  system  cyclic  schedule  is  for 
energizing  of  the  compressor  and  indoor 
blower  control  terminal.  Actual  system 
operation  will  be  controlled  by  the 
system  internal  controls.  Depending  on 
internal  controls,  the  compressor  and 
one  of  the  system  fans  may  start  or 
continue  to  run  irrespective  of  the 
compressor  terminal  being  energized. 
There  shall  be  no  air  flow  through  the 
coil  with  the  idle  fan.  When  the  indoor 
blower  is  off,  the  duct  shall  be  blocked. 

Domestic  Water  Heating  Modes,  Tests  3. 
8  and  9 

Tests  3,  8  and  9  involve  cyclic 
operation  of  the  heat  pump  in  self- 
controlled  response  to  a  series  of  water 
draws,  as  outlined  in  Table  4. 

Test  3  (required)  uses  the  same 
conditions  as  the  Department  Test  D, 
and  will  result  in  a  cooling  effect  on  the 
indoor  room. 

The  conditions  of  Tests  8  and  9  (both 
required)  are  specified  in  Table  1.  Their 
temperatures  do  not  correspond  to  any 
Department  tests,  but,  with  the 
exception  of  the  temperatures  specified 
in  Table  1,  they  shall  follow  the 
requirements  of  Department  Test  D. 

Tests  8  and  9  will  result  in  a  cooling 
eff'ect  on  the  outdoor  room  ("O" 
terminal  de-energized).  When  the 
indoor  blower  is  off,  the  ductwork  shall 
be  blocked. 

In  addition  to  the  normal  components 
required  for  indoor  space  heating  and 
cooling,  the  unit  shall  be  connected,  as 
specified  by  the  heat  pump 
manufactiuer,  to  a  conventional  electric 
domestic  hot  water  storage  tank.  The  hot 
water  storage  tank  shall  have  a  nominal 
rated  volume  of  52  gallons,  with  an 
actual  internal  volume  of  47±1  gallons. 
The  hot  water  storage  tank  shall  have  an 
Energy  Factor  (EF)  rating  that  is  within 
±.02  of  the  EF  specified  as  the  Federal 
Energy  Conservation  Standard  for  52 
gallon  electric  water  heaters,  (presently 
0.87),  as  determined  by  the  Department 
test  and  rating  standards,  contain  two 
electric  heater  elements  each  rated  at 
nominal  4500  Watts  and  be  connected 
to  a  source  of  supply  water  having  a 
temperature  of  58±2  °F.  The  electrical 
voltage  supplied  to  the  water  heater 


shall  be  adjusted  such  that  the  measured 
electrical  power  input  is  4275±75W 
when  the  lower  resistive  element  is 
heating  water.  The  water  heater 
instrumentation:  six  internal 
thermocouples  plus  entering  and 
leaving  water  temperature 
measurements  and  energy  use,  is  to  be 
installed  according  to  the  standard 
Department  test  and  rating  procedure. 
The  water  heater  thermostats  are  to  be 
replaced  with  manual  controls  operated 
to  turn  off  the  upper  element  at  135  °F 
and  on  at  115  "F  based  on  the  internal 
thermocouple  located  closest  to  the 
upper  thermostat  location.  The  lower 
element  shall  be  operated,  as  specified 
by  the  heat  pump  manufacturer,  but  to 
tiuTi  off  and  on  at  not  lower  than  110  "F 
and  100  "F  respectively  (unless  a  new 
thermostat  is  supplied  specifically  for 
the  purpose)  based  on  the  internal 
thermocouple  located  closest  to  the 
lower  thermostat.  The  lower  element 
shall  also  be  controlled  to  not  operate 
coincident  with  the  upper  element.  The 
purpose  of  the  manual  controls  is  to 
simulate  the  normal  thermostats,  but 
with  improved  repeatability.  The  heat 
pump  system  shall  be  installed  per  the 
manufacturers  installation  instructions. 
Unless  otherwise  specified  by  the 
manufacturer,  the  water  heater  is  to  be 
installed  in  the  indoor  room,  as  is  the 
compressor  section,  if  it  is  separate  &t)m 
the  outdoor  unit.  The  water  heater  is  to 
be  connected  to  the  compressor  section 
with  15  feet  of  interconnecting  tubing 
(30  feet  total  for  two  lines),  insulated 
(both)  with  R4  insulation.  The 
re&igerant  sections  are  to  be  connected 
with  a  total  of  25  feet  of  V*"  insulated 
vapor  line  and  25  feet  of  Vs" 
uninsulated  liquid  line.  The  line  lengths 
between  the  compressor  section  and  the 
indoor  coil  shall  be  between  5  and  10 
feet,  with  the  balance  of  the  25  feet 
connected  between  the  compressor 
section  and  the  outdoor  unit,  with  10 
feet  located  in  the  outdoor  room. 

Calculation  of  Seasonal  Performance 
Factors 

.  The  overall  performance  of  the 
integrated  heat  pump  system  shall  be 
expressed  in  terms  of  seasonal 
performances.  In  addition  to  the 
Seasonal  Energy  Efficiency  Ratio  (SEER) 
and  Heating  Seasonal  Performance 
Factor  (HSPF)  currently  required  by  the 
Department,  a  Combined  Cooling 
Performance  Factor  (CCPF)  shall  be 
calculated  for  the  cooling  season  and  a 
Combined  Heating  Performance  Factor 
(CHPF)  shall  be  calculated  for  the 
heating  season.  These  two  combined 
performance  factors  reflect  the  energy 
efficiency  of  the  heat  pump  when 
providing  both  space  conditioning  and 
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domestic  water  heating.  The  CCPF 
reflects  the  system's  performance  during 
the  portion  of  the  year  that  the  outdoor 
air  temperature  is  above  65  "F  and  the 
system  will  be  providing  space  cooling 
and/or  water  heating.  CHPF  deals  with 
the  other  portion  of  the'year  when  the 
outdoor  air  temperature  is  below  65  'F 
and  the  system  will  be  providing  space 
heating  and/or  water  heating.  Both 
combined  performance  factors  shall  be 
calculated  by  means  of  a  bin  analysis  as 
used  for  calculating  the  Heating 
Seasonal  Performance  Factor  as 
described  in  10  CFR  Part  430,  Subpart 
B,  Appendix  M,  ^  5.2.  The  only  changes 
to  the  actual  referenced  bin  analysis  are 
to  extend  it  to  account  for  the  water 
heating  functions,  and  to  have  it  reflect 
calendar  hours  in  addition  to  cooling 
and  heating  load  hours,  so  that  the 
water  heating  load  can  be  fully 
accounted  for. 

The  Seasonal  Energy  Efficiency  Ratio 
(SEER)  shall  also  be  calculated  by 
means  of  the  bin  analysis  used  for  the 
Heating  Seasonal  Performance  Factor, 
the  CCPF  and  the  CHPF.  This  is  a  slight 
departure  ftx)m  the  referenced 
procedures  method  for  calculating  a 
SEER  for  units  with  single-speed 


compressors,  but  yields  a  nearly 
identical  result  and  provides  a  directly 
comparable  base  for  use  in  determining 
energy  savings  associated  with  water 
heating. 

The  Heating  Seasonal  Performance 
Factor  (HSPF)  shall  also  be  calculated  in 
the  manner  referenced  above,  with  the 
exception  that  it  is  based  on  seasonal 
hours  as  opposed  to  fractional  hours. 

The  Combined  Cooling  Performance 
Factor  (CCPF)  shall  be  calculated  using 
the  same  general  approach  as  presented 
in  the  Department/ARI/ASHRAE 
standards  for  non-water-heating 
equipment.  The  procedure  relates  the 
space  cooling  and  water  heating  loads 
and  the  performance  of  the  heat  pump 
to  outdoor  air  temperature.  The  output 
of  the  heat  pump  is  balanced  against  the 
building  and  water  heating  load  at  each 
outdoor  temperature  bin  above  65  "F  to 
determine:  (a)  The  fractional  heat  piunp 
operating  time  spent  in  each 
temperatiu«  bin  performing  space 
cooling  only;  (b)  the  fractional  heat 
pump  operating  time  spent  in  each 
temperature  bin  performing  combined 
space  cooling  and  water  heating;  (c)  the 
fractional  heat  pump  operating  time 
spent  in  each  temperature  bin 


iQ(Ti) 
CCPF  =  ^ 


performing  dedicated  water  heating;  and 
(d)  the  heat  pump  energy  consumption 
rate  for  each  mode  of  operation  for  each 
temperature  bin. 

The  energy  input  to  the  domestic 
water  is  assumed  to  be  distributed  by 
temperature  bin  in  proportion  to  the 
total  hours  of  occurrence  per  bin.  The 
performance  of  the  heat  pump  by  bin, 
and  by  mode  of  operation,  is  based  on 
interpolation  of  test  data  taken  at 
representative  operating  conditions.  The 
total  energy  consumption  of  the  heat 
pump  will  be  increased  as  a  result  of  the 
domestic  water  heating  load.  There  will, 
however,  be  a  net  energy  savings,  which 
is  expressed  in  terms  of  a  Combined 
Cooling  Performance  Factor  for  space 
cooling  and  water  heating,  designated 
CCPF.  CCPF  is  the  sum  of  the  total 
space  cooling  load  and  the  total 
domestic  water  heating  load  during  the 
cooling  season,  divided  by  the  sum  of 
the  total  energy  consumption  used  for 
space  cooling  and  water  heating  over 
the  same  period,  expressed  in  Btu/Wh. 

The  Combined  Cooling  Performance 
Factor  for  space  cooling  and  water 
heating  shall  be  calculated  similarly  to 
the  SEER: 


The  terms  QfTj)  and  E(Tj)  are  the 
system  energy  outputs  and  inputs 
respectively  for  the  j*  outdoor 


Ie(t,) 
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temperature  bin  as  defined  in  the  cited 
Department  regulations,  and  are 
composed  of  the  various  building  and 


water  heating  loads  and  system  energy 
inputs  as  follows: 


Q(T3)  =  BL(T.)xnj-HQ,4T.)xnj-hQ,^(T.)xn 


dwcj 


Where  BUT))  is  the  building  space  cooling  load  at  the  j'"  outdoor  bin  temperature.  QhJTj)  is  the  water  heating  load 
in  Btu/hr  at  the  j*  outdoor  bin  temperature  and  is  calculated  from  the  hot  water  drawn  from  the  water  heater  tank. 
It  does  not  include  the  tank  standby  losses.  The  term  nov^xj  is  the  number  of  extra  hours  for  dedicated  water  heating 
with  the  outdoor  temperature  above  65  °F,  distributed  among  the  first  three  outdoor  temperatiu^  bins  inversely  proportional 
to  the  building  load.  In  equation  form: 


•^dwci^LS  ~  ^dwc  ^     3 


B'-(V...) 


Ibl(t,) 

wHdre  Ndwc  is  the  nimiber  of  extra  hours  for  dedicated  water  heating  with  the  outdoor  temperature  above  65  "F.  E(Ti) 
is  the  total  system  energy  input  for  the  j""  outdoor  bin  temperature,  and  is  made  up  of  the  individual  energy  inputs 
for  the  applicable  operating  modes  as  follows: 


E(Ti)  = 


(x,(T.)xE,(Tj)^X,(T.)xE^(T,)^X3(T,)xE^(T.))xn3 


plf(Tj) 


+  E        -E     -f-F 

auxw         sav         dwehc 


where; 
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EJTj)  =  Heat  pump  steady-state  power  input  in  the  space  cooling  only  mode  for  outdoor  temperature  bin  j. 

Eccw(Tj)  =  Heat  pump  steady-state  power  input  in  the  combined  cooling  and  water  heating  mode  for  outdoor  temperature 

bin  j. 
E^Tj)  =  Heat  pimip  steady-state  power  input  in  the  dedicated  water  heating  mode  during  the  cooling  season  for 

outdoor  temperature  bin  j. 
EoMm  =  Auxiliary  energy  input  for  water  heating. 

Euiv  =  Energy  saved  due  to  cooling  effect  during  dedicated  water  heating. 

Eoweitc  =  Energy  input  for  water  heating  during  the  dedicated  water  heating  extra  hours  period  above  65  "F. 
Xi(Tj)  =  Load  factor  for  space  conditioning  only  mode  for  outdoor  temperature  bin  j. 
X^Tj)  =  Load  factor  for  combined  space  conditioning/water  heating  mode  for  outdoor  temperature  bin  j. 
Xs(Tf)  =  Load  factor  for  dedicated  water  heating  mode  for  outdoor  temperature  bin  j. 
PLF(Tj)  =  1  -  Crf  X  (1  -XiCTyj  X  XiiTj)  -  X^lTj))  =  the  overall  part-load  factor  for  outdoor  temperature  bin  j. 
Cd  =  the  coefficient  of  cyclic  degradation  for  cooling. 
iij  =  the  number  of  hours  in  the  j*  outdoor  temperatiue  bin. 

The  steady-state  electrical  power  input  to  the  heat  pump  in  the  space  cooling  only  mode  is  determined  according 
to: 


E,(Tj)  =  E,(82»F) 


E  r95°F)-E,(82"'F) 


x(Tj-82''f) 


(95-82rF 
The  steady-state  heat  piunp  space  cooling  capacity  in  the  space  cooling  only  mode  is  determined  according  to: 


Qc(Tj)  =  Qc(82''F)- 


Q,(95°F)-Q,(82''F) 


:(Tj-82°f) 


(95-82rF 

The  steady-state  heat  pump  space  cooUng  capacity  and  water  heating  capacity  in  the  combined  cooling/water  heating 
mode  is  determined  according  to: 


Qccw('rj)  =  Qccw(82°F)-H 

Qwcc{Tj)  =  Q,cc(82''F)-H 


Q„,(95»F)-Q^,(82»F) 


ccwv"   -  /     -cccwv"   -  /  j^ ^J_  _ 82° f) 

x(Tj-82°f) 


(95-82)°F 
Qwcc(95''F)-Q^(82°F) 


(95-82)"'F 

The  total  steady-state  electrical  power  input  to  the  heat  pump  in  the  combined  cooling/water  heating  mode  is 
determined  according  to: 


Eecw(Tj)  =  E^(82°F)xPLF(Test4)-H 


E^  (95°  F)  -  E^  (82»  F)  x  PLF(Test4) 


where: 


(95-82rF 
PLF(Test4)  =  1  -  Cj  x  (1  -  LF(Test4)) 


x(Tj-82°f) 


with: 

Cd  =  the  cooling  season  coefficient  of 

cyclic  degradation. 
LF(Test  4)  =  0.5  =  the  load  factor  during 

the  82  "F  combined  cooling/water 

heating  cyclic  test. 

The  electrical  power  input  to  the  heat 
pump  at  the  82''F  cycUc  test  point  is 


corrected  (decreased)  by  the  actual  test 
part  load  factor  (PLF)  in  order  to  make 
it  consistent  with  the  95°F  test  point 
which  is  steady-state.  Later  bin  analysis 
of  energy  use  will  interpolate  between 
the  82''F  and  95''F  points  and  have  the 
energy  use  for  each  bin  increased  by 
that  bins'  calculated  PLF.  This  approach 
of  the  OS'F  test  being  continuous 


compressor  operation  and  the  82*'F  test 
being  cyclic  is  most  representative  of 
actual  field  operation  and  provides  the 
most  representative  water  side 
conditions. 

The  steady-state  heat  pump  water 
heating  capacity  in  the  dedicated  water 
heating  mode  during  the  cooling  season 
is  determined  according  to: 


Qwdc=Q*dc(82°F) 
The  steady-state  electrical  power  input  to  the  heat  pimip  in  the  dedicated  water  heating  mode  during  the  cooling 


season  is  determined  according  to: 


Ewdc(Tj)  =  E^(82»F)x  PLF(Test3) 
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The  performance  of  the  heat  pump  in      because  the  heat  source  is  the  constant       corrected  from  the  PLF  of  the  test  to  the 
dedicated  water  heating  during  the  temperature  indoor  air.  Because  the  test     PLF  of  each  temperature  bin  in  the 

coohng  season  is  assumed  constant  is  cyclic,  the  actual  test  results  are  again     analysis. 


PLF(Test3)  =  l-CdX 


tu«^82«'F^ 


with: 

CdBthe  cooling  season  coefficient  of 
cyclic  degradation. 


fon82'*F=the  total  compressor  on  time 
during  the  82''F  dedicated  water 
heating  cyclic  test. 


fiouii82'*F=the  total  time  to  conclusion  of 
the  82'F  dedicated  water  heating 
cyclic  test. 
The  load  factors  for  each  mode  of 

operation  are  determined  as  follows: 


X.(T,)  = 


whichever  is  least. 


Q-»(Ti). 

Following  determination  of  X2(Tj)^j(Tj)  and  Xj(Tj)  are  determined  as  follows: 

bl(t.)-x,(t.)xq,4t.) 


whichever  is  least. 


whichever  is  least. 


coo 


The  auxiliary  energy  input  for  water  heating  is  then  determined  from: 

wl(t.)-X3(t>q,,(t.)-X3(t3)xq,^(t,) 

3.413x0.98 

iBecause  the  dedicated  water  heating  mode  during  the  cooling  season  removes  heat  from  the  space,  there  is  a  beneficial 
ing  effect.  The  energy  saved  by  this  cooling  is  calculated  as: 

^c(Tj) 


Esav  =  X3(Tj)xQ^4T.)xnjX 


Qc(Tj) 


^stly,  the  energy  input  for  water  heating  during  the  dedicated  water  heating  extra  hours  period  above  65°F  is 
calculated  as: 
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X4(T3)xE^(t^) 


"dwchc 


PLFI 


(T.) 


dwcj         auxwehc 


where: 


X4(Tj)  =  - 


wl(t^) 


Qwdc{Tj) 


=Load  factor  for  dedicated  water  heating  mode  for  outdoor  temperature  bin  j. 

EwddTjh^eai  pimip  steady-state  power  input  in  the  dedicated  water  heating  mode  diuing  the  cooling  season  for  outdoor 

temperature  bin  j. 
/i,Mv/=the  number  of  hoius  in  the  jth  outdoor  temperature  bin  for  the  dedicated  water  heating  extra  hours  period  above 

65°F. 
PLFfT;>=l  -  Cax(l  -X4(Tj))=\he  part-load  factor  for  outdoor  temperatxue  bin  j. 
Cd=the  coefficient  of  cyclic  degradation  for  cooling. 

^  wl(tJ-x,(t,)xq^(t,) 

-"'^"  3.413x0.98  "^^ 

=the  auxiliary  energy  input  for  water  heating  during  the  extra  hours  period  above  65°F. 

Qwfc/7}Mhe  cyclic  heat  pump  water  heating  capacity  in  the  dedicated  water  heating  mode  during  the  cooling  season. 


The  Combined  Heating  Performance 
Factor  (CHPF)  shall  be  calculated 
utilizing  the  same  approach  as  for  the 
CCPF.  For  the  CHPF  the  building  and 
water  heating  loads  and  heat  pump 
performance  are  evaluated  at  each 


outdoor  temperature  bin  below  65'F. 
CHPF  is  the  siun  of  the  total  space 
heating  load  and  the  domestic  water 
heating  load  during  the  heating  season, 
divided  by  the  sum  of  the  total  energy 
constunption  used  for  space  heating  and 


water  heating  over  the  same  period, 
expressed  in  Btu/Wh. 

The  Combined  Heating  Performance 
Factor  for  space  heating  and  water 
heating  is  calculated  as  follows: 


IS 


lQ(Ti) 
CHPF  =  -g 

H 
The  terms  C^Tj)  and  E(Tj)  are  the  system  energy  outputs  and  inputs,  respectively,  for  the  j*  outdoor  temperatiue 
bin  as  defined  in  the  cited  Department  regulations  and  are  composed  of  the  various  building  and  water  heating  loads 
and  system  energy  inputs  as  follows: 


Q(Tj)  =  BL(Tjxnj  +  Q,4T3)xn3+Q,,(T3)xn 


dwhj 


where  BUT))  is  the  building  space  heating  load  at  the  j"*  outdoor  bin  temperature  and  evaluated  for  each  heating 
temperatiue  bin  Tj,  as  described  in  subsection  10.2.2  of  ASHRAE  Standard  11&-83. 
Qinv(Tj)  is  the  water  heating  load  for  the  jth  outdoor  bin  temperature. 

EfTj)  is  the  total  system  energy  input  for  the  j'*<  outdoor  bin  temperature  and  is  made  up  of  the  individual  energy 
inputs  for  the  appUcable  operating  modes  as  follows: 


^Tj)  = 


(x.(T.)xE4T,)-HX,(T,)xE^(Tj)-HX3(T,)xE^(T,))xn3 

PLF(Tj) 


+E        +E       +E 

aiuw         auxs         dweh 


where: 

EiJTj)  =  Heat  pump  steady-state  power 
input  in  die  space  heating  only 
mode  for  outdoor  temperature  bin  j. 

EhcwITj)  =  Heat  pump  steady-state  power 
input  in  the  combined  space 
heating  and  water  heating  mode  for 
outdoor  temperature  bin  j. 

EwdhlTj)  =  Heat  pump  steady-state  power 
input  in  the  dedicated  water 


heating  mode  during  the  heating 
season  for  outdoor  temperature  bin 

)• 
EoMxw  =  Auxiliary  energy  input  for  water 

heating. 
Eawts  =  Auxiliary  energy  input  for  space 

heating. 
EdweMi  =  Energy  input  for  water  heating 

diuing  the  dedicated  water  heating 

extra  hours  period  below  65  "E 


Xi(Tj)  =  Load  factor  for  space 

conditioning  only  mode  for  outdoor 
temperature  bin  j. 

X2(Tj)  =  Load  factor  for  combined  space 
conditioning/water  heating  mode 
for  outdoor  temperature  bin  j. 

Xj(Tj)  =  Load  factor  for  dedicated  water 
heating  mode  for  outdoor 
temperature  bin  j. 
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PLF(Tj)  =  1  -  C  X  n  -  X,  (Tj)  -  XiiTj)      Cd  =  the  coefficient  of  cyclic 
-  XilTj))  =  the  overall  part-load  degradation  for  heating, 

factor  for  outdoor  temperature  bin  j.     nj  =  the  number  of  hours  in  the  j* 

outdoor  temperatiue  bin. 


The  steady-state  heat  pump  space 
heating  capacity  in  the  space  heating 
only  mode  is  determined  according  to: 


Qh(Tj)  = 


Qh{l7*'F)-H^iii^^!lL|jfl^ 


(47-17)°F 


or 


to: 


Qh(17°F)^ '^''^^''l^^rr''^ ^(^^ - ^'°^)' '"^  »^F<Tj<45<'F 
The  steady-state  electrical  power  input  to  the  heat  pump  in  the  space  heating  only  mode  is  determined  according 


The  steady-state  heat  pump  space  heating  capacity  and  water  heating  capacity  in  the  combined  heating/water  heating 
1 1  ode  is  determined  according  to: 


Eh(T,)  = 


Eh(17«F)-^^ii^^^^^^-^i!il21^x(T -17»f).  forT  >  45»ForTi  <  17«F 
(47-17)°F  ^  '  r         1  J 


or 


Eh(17«F)  +  ^ii^^^l^^LI»>£Z!f>  x(Ti  -  17«f),  for  17»F  <  Tj  <  45«F 
(35-17)'»F  V  J  /•  J 


Qhcw(T> 


Qhcw07°F)-f  Qhcw(47°F)    Qhcw07°F)^/     ^^^^   V  ^^      ^  45''ForTi  ^  IT'F 
(47-17)»F  ^  ^  '^         '  ' 

or 

Q^(35''F)-Q^(17'>F)    /^     J70F),  for  17°F <  T,  <  45''F 
(35-17)»F  ^  i  r  i 


Qhc*07"'F)-H- 


Qwc.(Tj)  = 


Qwch('7°FX+  Q*ch(47°F)    Q,eh(17°F)  ^/t  _i^op\  f^r  >  45''ForT  <  17''F 
(47-17)»F  \  1  r         i  i 


or 


Qwch07°F)-H^'^^^^°^^    ^"^^'^'^^xfTi-n'F).  forl7°F<r  <45°F 
(35-17)<'F  \  i  r  J 


Where: 


Qhcw(35''F)  = 
Slid: 


(47-17)»F 


(47-17)"'F 


Qh(35°F) 


Q^07OF).^ii<^Z2LQH(lZ!f)x(35--17)-F 
(47-17)»F 


Qh(3S°F) 


-  0i.(4T'F)-O.(lT'F) 
QM7'¥)  +  ^^ '    ^"^  x(35-17)"F 

(47-17)°F 


The  total  steady-state  electrical  power  input  to  the  heat  pimip  in  the  combined  heating/waterheating  mode  is  deter- 
mined according  to: 


Ehcw(Tj)  = 


,:.      „^^r^      Eh^^(47»F)xPLF(TestlO)-Eh^(17''F)    /  . 

Ehc*07'F)-^-!!2i^^ i '- !S2^^^ ^x(Ti-17<'FLforTi>45»ForTi<I7'F 

(47-I7)°F  \  i  r         i  J 


or 


E^(17»F)-h- 


E^^(35»F)-E^(I7«'F) 


(35-17)»F 


x(Tj  -  17"f),  for  17»F  <  T^  <  45'*F 


JMI 
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(47-17)°F 


where: 

Ehcw(35'F)  = 

and: 

PIF  (TestlO)  =  1  -  (Cd  X  (1  -  LP 
(TestlO))) 

With: 

Cd  =  the  heating  season  cyclic 

degradation  coefficient. 
LP  (Test  10)  =  0.5  =  the  load  factor 

during  the  47  "F  combined  heating/ 

water  heating  cyclic  test. 


Eh(35°F) 


E^(,7„P),E,(47!F)-E,(17:F) 


(47-17)»F 


x(35-17)°F 


The  electrical  power  input  to  the  heat 
pump  at  the  47  "F  cyclic  test  point  is 
corrected  (decreased)  by  the  actual  test 
part  load  factor  (PLF)  in  order  to  make 
it  consistent  with  the  17  °F  test  point 
which  is  steady-state. 

Later  bin  analysis  of  energy  use  will 
interpolate  between  the  17  "F  and  47  "F 
points  and  have  the  energy  use  for  each 
bin  increased  by  that  bins  calculated 


PLF.  This  approach  of  the  17  "F  test 
being  continuous  compressor  operation 
and  the  47  "F  test  being  cyclic  is  most 
representative  of  actual  field  operation 
and  provides  the  most  representative 
water  side  conditions. 

The  cyclic  heat  pump  water  heating 
capacity  in  the  dedicated  water  heating 
mode  during  the  heating  season  is 
determined  according  to: 


Q^(T3)  =  Q^(47°F).Q-'^^'^°^^-Q--°'^^^°^^(t.-47°f) 
^  "  (67-47)°F  ^  '  ' 

The  steady-state  electrical  power  input  to  the  heat  pump  in  the  dedicated  water  heating  mode  during  the  heating 
season  is  determined  according  to: 


Ewdh(Tj)  =  E^(47°F)xPLF(Test9)  + 


Ewdh  (67°F)  X  PLF(Test8)  -t^^  (47°F)  x  PLF(Test9) 
(67-47)°F 


:(Tj-47°f) 


Because  the  tests  are  cyclic,  the  actual     each  temperature  bin  in  the  analysis, 
test  results  are  again  corrected  from  the      where: 
PLF  of  the  specific  test  to  the  PLF  of 


PLF(Test9)  =  l-CjX 


PLF(Test8)  =  l-CdX 


1 on 

\      t^67°F 
t««ai67»F 


with: 

Cd  =  the  heating  season  cyclic 

degradation  coefficient. 
too47  °F  =  the  total  compressor  on  time 

during  the  47  "*F  dedicated  water 

heating  cyclic  test. 


'toui47  °F  =  the  total  time  to  conclusion 

of  the  47  "F  dedicated  water  heating 

cyclic  test. 
fon67  "F  =  the  total  compressor  on  time 

during  the  67  "F  dedicated  water 

heating  cyclic  test. 


t,oui67  "F  =  the  total  time  to  conclusion 
of  the  67  "F  dedicated  water  heating 
cyclic  test. 
The  load  factors  for  each  mode  of 

operation  are  determined  as  follows: 


Mt.)= 


whichever  is  least. 


or 
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X^T.  =Oif  T-f^>1.0 


Following  determination  of  X2(Tj), 
Xi(Tj)  and  X3(Tj)  are  determined  as 
follows: 


X.(Tj)  = 


(BL(Ti] 

-x,(t>q,,.(tJ 

Qh(Tj) 

or 

'-^^(t,) 

. 

whichever  is  least 


X3(Tj)  = 


wl(t,)-x4t,)xq,,,(Tj) 


Qwdh(Tj) 


or 


»-X2(Tj) 


whichever  is  least 


The  auxiliary  energy  input  for  water  heating  is  then  determined  from: 

E       _^(t.)-X.(T>Q.4t,)-X3(t>Q^,(tJ 

3.413x0.98 
The  auxiliary  energy  input  for  space  heating  is  then  determined  from: 


Xll; 


_  bl(t,)-x.(t>q,(t,)-x,(t.)xq^(t.) 


3.413 


XH: 


Lastly,  the  energy  input  for  water  heating  during  the  dedicated  water  heating  extra  hours  period  below  65  "F  is 
calculated  as: 


'  I  herei 


'dwehh 


PLF(Tj) 


^  "dwhj  ■•"  Fauxwehh 


Load  factor  for  dedicated  water  heating  mode  for  outdoor  temperature  bin  j. 
^iwih(Tj)  =  heat  pump  steady-state  power  input  in  the  dedicated  water  heating  mode  during  the  heating  season  for 

outdoor  temperatiue  bin  j. 
ii«whj  =  the  number  of  hours  in  the  j*  outdoor  temperature  bin  for  the  dedicated  water  heating  extra  hours  period 

below  65  "F. 
PLF(T)  =  1  -  Cd  X  (1  -  X4(Tj))  =  the  part-load  factor  for  outdoor  temperature  bin  j. 
Cd  =  the  heating  season  cyclic  degradation  coefficient. 

E  WL(t,)-x4t>Q^(t.) 

""^"'^"'"  3.413x0.98  '^'' 
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=  the  auxiliary  energy  input  for  water  heating  during  the  extra  hours  period  below  65  °F. 

Qwdb(Tj)  -  the  cychc  heat  pump  water  heating  capacity  in  the  dedicated  water  heating  mode  during  the  heating  season. 

Table  1.— Test  Summary— Integrated  Heat  Pump  System  Tests 


Test 

Descriptjon 

Test  type 

Air  temperatures  (F) 

Water  draw 

Data  reduc- 

ODDB 

ODWB 

IDDB 

IDWB 

tion  notes 

1 

COOLING 

COOLING  + 

WH. 
WH  (COOLING) 
COOLING  + 

WH. 
COOLING 

COOLING 

COOLING  CY- 
CLIC. 
WH  (HEATING) 
WH  (HEATING) 
HEATING  +  WH 
HEATING  

HEATING  CY- 
CLIC 

HEATING  de- 
frost. 

HEATING  +  WH 

HEATING  

STEADY- 
STATE. 

STEADY- 
STATE. 

CYCLIC  

CYCLIC  

STEADY- 
STATE. 

STEADY- 
STATE. 

CYCUC  

CYCUC* 

CYCLIC  

CYCUC  

STEADY- 
STATE. 
CYCLIC  

STEADY- 
STATE. 

STEADY- 
STATE. 

STEADY- 
STATE. 

REQUIRED  

REQUIRED  

REQUIRED  

REQUIRED  

REQUIRED  

OPTIONAL  

OPTIONAL  

REQUIRED  

REQUIRED  

REQUIRED  

REQUIRED  

OPTIONAL 

REQUIRED  

REQUIRED  

REQUIRED  

95 

95 

82 
82 

82 

82 

82 

67 
47 
47 
47 

47 

35 

17 

17 

80 

80 

80 
80 

80 

80 

80 

70 
70 
70 
70 

70 

70 

70 

70 

67 

67 

67 
67 

67 

57 

57 

1 

2 

TABLE  2 

TABLE  4 

TABLE  3 

1,2.3.6 

1.2.5.6 
1.2.4.6 

1 

3 

4 

5 

6 

1 

7 

1 

8 

61 
43 
43 
43 

43 

33 

15 
15 

TABLE  4 

TABLE  4 

TABLE  3 

1.2.7 

1.2.7 

1.2.4.6 

1 

9 

10 

IT 

12 

13 

1 

14 

TABLE  2 

1.2,3.6 

15 

1 

Data  Reduction  Notes  for  Table  1 

1.  Data  recorded  per  ASHRAE 
Standard  116-83. 

2.  Water  heating  capacity  is  calculated 
as  the  net  water  energy  withdrawn  plus 
the  tank  standby  loss  during  the  test 
duration,  divided  by  the  length  of  time 
that  the  water  pump  and/or  auxiliary 
water  heater  elements  operate  and 
expressed  as  BTU/hr.  Test  duration  is 
defined  as  starting  at  t=0  and  ending  at 
the  conclusion  of  water  heating  from  all 
sources.  Makeup  and  supply  water 
temperatures  are  to  be  recorded  every  5 
seconds  during  water  draws. 

3.  The  steady-state  cooling  or  heating 
capacity  coincident  with  water  heating 
is  calculated  as  the  total  air  side 
capacity  delivered  during  the  period  of 
time  that  the  water  pump  and/or 
auxihary  water  heater  elements  operate. 


divided  by  the  length  of  time  that  the 
water  pump  and/or  auxiliary  water 
heater  elements  operate  and  expressed 
as  BTU/hr. 

4.  The  cyclic  cooling  or  heating 
capacity  coincident  with  water  heating 
is  calculated  as  the  air  side  capacity 
delivered  during  the  fwriod  of  time  that 
both  the  water  pump  and  indoor  blower 
and/or  both  the  auxiliary  water  heater 
elements  and  indoor  blower  operate, 
divided  by  the  length  of  time  that  both 
the  water  pump  and  indoor  blower  and/ 
or  both  the  auxiliary  water  heater 
elements  and  indoor  blower  operate  and 
expressed  as  Btu/hr. 

5.  The  cyclic  cooling  capacity 
associated  with  dedicated  water  heating 
is  calculated  as  the  air  side  capacity 
deUvered  during  the  period  of  time  that 
the  indoor  blower  operates,  divided  by 


the  length  of  time  that  the  indoor  blower 
operates,  and  expressed  as  Btu/hr. 

6.  The  power  used  with  the  cooling  or 
heating  capacity  associated  with  water 
heating  is  calculated  as  the  total  energy 
consumed  by  all  components,  including 
the  heat  pump,  water  pimip,  and 
auxiliary  water  heater  elements,  etc., 
during  the  length  of  time  that  the  air 
side  capacity  is  integrated,  divided  by 
the  same  length  of  time,  and  expressed 
as  Watts. 

7.  The  power  used  with  the  dedicated 
water  heating  capacity  is  calculated  as 
the  total  energy  consiuned  by  all 
components,  including  the  heat  pump, 
water  pump,  and  auxiliary  water  heater 
elements,  etc..  during  the  duratioil  of 
the  test,  divided  by  the  period  of  time 
used  in  determining  the  associated 
water  heating  capacity  determination. 


Table  2.— Steady-State  Combined  Operation  &  Water  Draw  Schedule 


Sequence 

1 

2  .».. 

3 

4 

5  .„„ 

6 


FILL  WATER  HEATER  (or  draw  until  botti  upper  and  lower  ttiermostat  water  temperatures  are  below  their  turn  on  points). 

RESISTIVE  operation  TO  CONCLUSION. 

HEAT  PUMP  OPERATION  TO  CONCLUSION  OF  WATER 'hEATING  (heat  pump  continues  to  operate  in  space  conditioning 

mode). 
CONDITION  WITH  11  GALLON  DRAW. 

HEAT  PUMP  AND/OR  RESISTIVE  OPERATION  TO  CONCLUSION  OF  WATER  HEATING. 
HEAT  PUMP  CONTINUES  TO  OPERATE  IN  SPACE  CONDITIONING  MODE  FOR  10  MINUTES. 
t-0  .  DRAW  5.4  GALLONS. 


i 
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Table  2.— Steady-State  Combined  Operation  &  Water  Draw  Schedule— Continued 


Sequence 


10 

11 
12 


"^^)'^^^  ^^°  RESISTIVE  OPERATE  ON  INTERNAL  CONTROLS  (heat  pump  continues  to  operate  in  space  conditwnino 

t-68  MINUTES,  DRAW  16.1  GALLONS. 

H^J^UMP  AND  RESISTIVE  OPERATE  ON  INTERNAL  CONTROLS  (heat  pump  continues  to  operate  in  space  conditioning 

t-118  MINUTES,  DRAW  10.7  GALLONS. 

HEAT  PUMP  AND  RESISTIVE  OPERATE  ON  INTERNAL  CONTROLS  TO  CONCLUSION  OF  WATER  HEATING. 


Table  3.— Cycuc  Combined  Operation  &  Water  Draw  Schedule 


Sequence 


6 

r 

8 


1$ 

16 
17 
18 
19 


FILL  WATER  HEATER  (or  draw  until  both  upper  and  lower  thermostat  water  tenfceratures  are  below  their  turn  on  points) 

RESISTIVE  OPERATION  TO  CONCLUSION.  hv  «;. 

HEAT  PUMP  OPERATION  TO  CONCLUSION  OF  WATER  HEATING. 

CONDITION  WITH  1 1  GALLON  DRAW. 

HEAT  PUMP  AND/OR  RESISTIVE  OPERATION  TO  CONCLUSION  OF  WATER  HEATING 

COMPRESSOR  OFF  FOR  10  MINUTES. 

t-0  ,  DRAW  5.4  GALLONS. 

t-10  MINUTES,  Tstat  ON;  @  t-20  MINUTES.  Tstat  OFF. 

t-30  MINUTES.  Tstat  ON;  @  t-40  MINUTES,  Tstat  OFF. 

t-50  MINUTES,  Tstat  ON;  @  t=60  MINUTES,  Tstat  OFF. 

t-68  MINUTES,  DRAW  16.1  GALLONS. 

t-70  MINUTES,  Tstat  ON;  @  t-80  MINUTES,  Tstat  OFF. 

t-90  MINUTES,  Tstat  ON;  @  t-1 00  MINUTES,  Tstat  OFF. 

t-1 10  MINUTES,  Tstat  ON. 

t-118  MINUTES.  DRAW  1 0.7  GALLONS, 

t-1 20  MINUTES,  Tstat  OFF. 

t-130MINUTES,  Tstat  ON;  @t«140  MINUTES,  Tstat  OFF.  - 

t-150  MINUTES,  Tstat  ON;  @  t=160  MINUTES,  Tstat  OFF. 

t-1 70  MINUTES,  Tstat  ON  TO  CONCLUSION  OF  WATER  HEATING. 


Note:  Tstat  refers  to  indoor  space  thermostat. 


Table  4.— Dedicated  Water  Heating  Operation  &  Water  Draw  Schedule 


Sequence 


1 
2 


9.. 
10 
11 
12 


FILL  WATER  HEATER  (or  draw  until  both  upper  and  lower  thermostat  water  temperatures  are  below  their  tum  on  points) 

resistive  operation  to  CONCLUSION. 

HEAT  PUMP  OPERATION  TO  CONCLUSION  OF  WATER  HEATING. 

CONDITION  WITH  1 1  GALLON  DRAW. 

HEAT  PUMP  AND/OR  RESISTIVE  OPERATION  TO  CONCLUSION  OF  WATER  HEATING 

COMPRESSOR  OFF  FOR  10  MINUTES. 

t-0  ,  DRAW  5.4  GALLONS. 

HEAT  PUMP  AND  RESISTIVE  OPERATE  ON  INTERNAL  CONTROLS. 

t-68  MINUTES,  DRAW  16.1  GALLONS. 

HEAT  PUMP  AND  RESISTIVE  OPERATE  ON  INTERNAL  CONTROLS. 

t-118  MINUTES,  DRAW  10.7  GALLONS. 

HEAT  PUMP  AND  RESISTIVE  OPERATE  ON  INTERNAL  CONTROLS  TO  CONCLUSION  OF  WATER  HEATING 


If 


January  24, 1995. 

The  Assistant  Secretary  for  Conservation  and 
Renewable  Energy, 
jted  States  Department  of  Energy,  1000 
Independence  Avenue,  S.W., 
Washington,  DC  20585. 

Subject:  Petition  For  Waiver  and  Application 
for  Interim  Waiver. 

Gentlemen:  This  is  a  Petition  for  Waiver 
and  Application  for  Interim  Waiver 
submitted  pursuant  to  Title  10  CFR  430.27, 
as  amended  November  14, 1986.  Waiver  is 
requested  from  the  existing  Test  Method  for 
Measuring  the  Energy  Consumption  of 
Central  Air  Conditioners,  including  heat 
pumps  as  found  in  Appendix  M  to  Subpart 
B  of  Part  430. 


Under  the  existing  Test  Procedure,  heat    . 
pimip  energy  consumption  is  measured 
relative  only  to  space  heating  and  cooling. 
NORDYNE  requests  a  waiver  to  the  existing 
test  procedure  as  detailed  in  the  attached 
"Requested  Test  and  Rating  Procedure 
Modifications  for  Electrically  Driven,  Single- 
Speed  Compressor,  Air-to-Air  Heat  Pumps 
With  Integrated  Water  Heating",  for  use  in 
the  testing  and  rating  of  its  Powermiser  line 
of  heat  pumps  which  include  special  design 
characteristics  to  incorporate  domestic  water 
heating. 

The  current  test  procedure  clearly  cannot 
account  for  the  energy  savings  associated 
with  integrated  water  heating. 

NORDYNE  is  confident  that  a  waiver  will 
be  granted  and  requests  that  an  interim 


waiver  be  granted.  NORDYNE's  confidence  is 
based  on: 

(1)  The  ciurcnt  test  procedure  does  not 
account  for  the  total  energy  savings  of  the 
Powermiser. 

(2)  Carrier  Corporation  has  been  granted  a 
similar  waiver  for  its  Hydrotech  product. 

(3)  For  public  policy,  the  widespread  use 
of  this  type  of  integrated  appliance  would  be 
in  direct  support  of  the  President's  Climate 
Change  Action  Plan,  which  lists  heating  and 
cooling  and  home  appliances  as  key  targets 
for  improvement. 

(4)  Absent  a  favorable  determination  on  the 
Application  for  Interim  Waiver,  NORDYNE 
would  experience  an  economic  hardship,  as 
discussed  in  the  confidential  attachment. 
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Known  manufacturers  of  domestically 
marketed  imits  of  the  same  product  type  are 
being  notified  in  writing  of  this  Petition  for 
Waiver  and  Application  for  Interim  Waiver. 
A  list  of  the  names  and  addresses  of  each 
person  to  whom  a  notice  is  being  sent  is 
attached. 

Sinoerely, . 
Wayne  Reedy, 
Vice  President  Engineering. 

WRR:pdr 
Enclosure 

[FR  Doc.  95-19203  Filed  8-7-95;  8:45  am] 
BNJJNO  COM  M«0-01-P 


Federal  Energy  Regulatory  . 
Commiaslon 

[Docket  No.  EF95-201 1-000,  et  al.] 

United  Statea  Department  of  Energy— 
Bonneville  Power  Administration,  at 
ai.;  Electric  Rate  and  Corporate 
Regulation  Riinga 

August  2, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  United  States  Department  of 
Energy — ^Bonneville  Power 
Administration 

(Docket  Nos.  EF95-2011-000,  EF95-2101- 
001,  EF95-2021-000  and  EF95-2041-0001 

Take  notice  that  on  August  1, 1995, 
the  Bonneville  Power  Administration  of 
the  United  States  Department  of  Energy 
(BPA)  tendered  for  filing  proposed  rate 
adjustments  for  its  wholesale  power  and 
transmission  rates  piirsuant  to  Section 
7(a)(2)  of  the  Pacific  Northwest  Electric 
Power  Planning  and  Conservation  Act, 
16  U.S.C.  839e(a)(2).  BPA  seeks  interim 
approval  of  its  proposed  rates  effective 
October  1, 1995,  pursuant  to 
Commission  Regulation,  18  CFR  300.20. 
BPA  further  states  that  pursuant  to 
Commission  Regulation,  18  CFR  300.21, 
BPA  seeks  final  confirmation  of  the 
proposed  rates  for  the  periods  set  forth 
in  this  notice. 

According  to  BPA,  its  wholesale 
power  and  transmission  rates  are 
proposed  to  be  increased,  with  BPA's 
wholesale  power  rates  designed  to 
increase  revenues  over  the  1-year  test 
period  by  approximately  $61.0  million 
(excluding  the  residential  exchange), 
which  represents  an  increase  of 
approximately  3.2  percent.  BPA  further 
states  that  its  transmission  rates  are 
designed  to  increase  revenues  by 
approximately  $19  million,  or  3.45 
percent.  BPA  states  that  with  these 
increases  its  total  test  period  revenues 
(excluding  the  residential  exchange) 
will  be  approximately  $2.5  billion.  BPA 
states  that  these  revenue  increases  are 


achieved  through  a  4  percent  increase  in 
its  current,  adjustable  power  and 
transmission  rates. 

BPA  requests  approval  effective 
October  1, 1995  through  September  30. 
1996  for  the  following  proposed 
wholesale  power  rates  and  their 
associated  General  Rate  Schedule 
Provisions:  PF-95  Priority  Firm  Power 
Rate;  IP-95  Industrial  Firm  Power  Rate; 
SI-95  Special  Industrial  Firm  Power 
Rate;  CE-95  Emergency  Capacity  Rate; 
NR-95  New  Resource  Firm  Power  Rate; 
NF-95  Nonfirm  Energy  Rate;  SS-95 
Share-the-Savings  Energy  Rate;  RP-95 
Reserve  Power  Rate;  PS-^5  Power 
Shortage  Rate;  and  VI-95  Variable 
Industrial  Rate.  BPA  requests  final 
approval  for  amended  Pacific  Northwest 
Coordination  Agreement  charges 
granted  interim  approval  by  the 
Commission  on  July  21, 1995  in  Docket 
No.  EF95-2101-000. 

BPA  requests  approval  October  1, 
1995  through  September  30, 1996  for 
the  following  proposed  transmission 
rate  schedules  and  their  associated 
General  Transmission  Rate  Schedule 
Provisions:  FPT-95.1  Formula  Power 
Transmission;  IR-95  Integration  of 
Resources;  IS-95  Southern  Intertie 
Transmission;  IN-95  Northern  Intertie 
Transmission;  IE-95  Eastern  Intertie 
Transmission;  ET-95  Energy 
Transmission;  MT-95  Market 
Transmission;  FPT-95.3  Formula  Power 
Transmission;  UFT-9o  Use-of-Facilities 
Transmission;  TGT-95  Townsend- 
Garrison  Transmission.  BPA  requests 
approval  for  the  AC-95  Southern 
Intertie  Annual  Costs  rate  for  the  term 
of  the  contracts  which  is  life  of 
facilities. 

Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Empresa  Guaracachi  S^ 

[Docket  No.  EG95-61-0001 

On  July  28, 1995,  Empresa  Guaracachi 
S.A.  ("Applicant")  filed  with  the 
Federal  Energy  Regulatory  Commission 
(the  "Commission")  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  18  CFR  Pari 
365  of  the  Commission's  Regulations. 
Applicant  states  that  its  sole  business 
purpose  is  to  own  and  operate  one  or 
more  electric  generating  facilities  in  the 
RepubUc  of  Bohvia.  Fifty  (50)  percent  of 
the  capital  stock  of  Applicant  is  owned 
by  Guaracachi  America,  Inc.,  an  indirect 
wholly-owned  subsidiary  of  General 
Public  Utilities  Corporation,  a  registered 
holding  company  as  defined  in  Section 
2(a)(7)  of  the  Public  Utility  Holding 
Company  Act  of  1935. 


Comment  date:  August  21, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PMDC  Energia  Ltd. 

(Docket  No.  EG95-66-00OI 

PMDC  Energia  Ltd.  ("Energia")  (c/o 
Richard  F.  Allen,  PMDC  Energia  Ltd. 
11350  Random  Hills  Road,  Suite  800 
Fairfax,  VA  22030)  filed  with  the 
Federal  Energy  Regulatory  Conunission 
an  application  on  July  28, 1995,  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  18  CFR  Part 
365  of  the  Commission's  Regulations. 

Energia  is  a  Cayman  Islands  company 
formed  to  develop,  own,  and/or  operate 
eligible  facilities.  Energia  will  own  an 
interest  in  two  electric  generating 
facilities  in  Bolivia.  Energia  states  that 
is  also  may  engage  in  project 
development  activities  associated  with 
its  development  or  acquisition  of 
operating  or  ownership  interests  in 
additional  as-yet  unidentified  eligible 
facilities  and/or  exempt  wholesale 
generators  that  meet  the  criteria  in 
Section  32  of  the  Public  Utility  Holding 
Company  Act. 

Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  OPDB.  Ltd. 

(Docket  No.  EG95-67-000J 

On  July  28, 1995,  OPDB,  Ltd. 
("OPDB"),  with  its  address  at  40  Lane 
Road,  Fairfield,  NJ  07007-2615  filed 
with  the  Federal  Energy  Regulatory 
Commission  ("FERC"  or  the 
"Commission")  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  18  CFR  Part 
365  of  the  Commission's  Regulations. 

OPDB  is  a  Cayman  Island  limited 
liability  company  that  will  be  engaged 
indirectly  through  one  or  more  affiliates 
as  defined  in  Section  2(a)(ll)(b)  of  the 
Public  Utility  Holding  Company  Act  of 
1935,  as  amended  ("PUHCA")  and 
exclusively  in  the  business  of  owning  or 
operating,  or  both  owning  and 
operating,  all  or  part  of  one  or  more 
eligible  facilities  located  in  Bolivia.  The 
eligible  facilities  consist  of 
approximately  87.2  MW  of  existing  gas 
fired  generation  units  and  related 
interconnection  facilities  and 
approximately  126  MW  of  gas  fired 
electric  generation  units  and  related 
interconnection  facilities  that  are 
currently  tmder  construction.  The 
output  of  the  eligible  facilities  is,  or  will 
be,  sold  at  wholesale  except  that  to  the 
extent  permitted  by  Bolivian  law  retail 
power  sales  will  be  made  to  consumers 
located  in  BoUvia. 
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Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5b  Ogden  Power  Development  of 
Bolivia,  Inc. 

(Docket  No.  EG95-68-000] 

On  July  28, 1995,  Ogden  Power 
Development  of  Bolivia,  Inc.  ("Ogden 
Bolivia"),  with  its  address  at  40  Lane 
Road,  Fairfield,  New  Jersey  07007-2615, 
filed  with  the  Federal  Energy  Regulatory 
Commission  ("FERC"  or  the 
"Commission")  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  18  CFR  Part 
365  of  the  Commission's  Regulations. 
Ogden  Bolivia  is  a  Delaware  corporation 
that  will  be  engaged  indirectly,  through 
one  or  more  affiliates  as  defined  in 
Section  2(a)(ll)(b)  of  the  Public  Utility 
Holding  Company  Act  of  1935,  as 
amended  ("PUHCA"),  and  exclusively 
in  the  business  of  owning  or  operating, 
or  both  owning  and  operating,  all  or  part 
of  one  or  more  eligible  facilities  located 
in  Bolivia.  The  eligible  facilities  consist 
of  approximately  87.2  MW  of  existing 
gas  fired  generation  imits  and  related 
interconnection  facilities  and 
approximately  126  MW  of  gas  fired 
electric  generation  units  and  related 
intercoimection  facilities  that  are 
currently  imder  construction.  The 
output  of  the  eligible  facilities  is,  or  will 
be,  sold  at  wholesale  except  that  to  the 
extent  permittee? by  Bolivian  law  retail 

f>ower  sales  will  be  made  to  consumers 
ocated  in  BoUvia. 

Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  The  Bolivian  Generating  Group, 
L.L.C 

(Docket  No.  EG95-69-000] 

On  July  28, 1995,  The  Bolivian 
Generating  Group,  L.L.C.  ("BGG"),  with 
its  address  c/o  Constellation  Energy 
International  Investment,  Ltd.,  250  West 
Pratt  Street,  23rd  Floor,  Baltimore,  MD 
21201-2324,  filed  with  the  Federal 
Energy  Regulatory  Commission  ("FERC" 
or  the  "Commission")  an  application  for 
determination  of  exempt  wholesale 
generator  status  piu^uant  to  18  CFR  Part 
365  of  the  Commission's  Regulations. 
BGG  is  a  Cayman  Island  limited  life 
company  that  will  be  engaged 
indirectly,  through  one  or  more  affiliates 
as  defined  in  Section  2(a)(ll)(b)  of  the 
Public  Utility  Holding  Company  Act  of 
1935,  as  amended  ("PUHCA").  and 
exclusively  in  the  business  of  owning  or 
operating,  or  both  owning  and 
operating,  all  or  part  of  one  or  more 
eligible  facilities  located  in  Bolivia.  The 
eligible  facilities  consist  of 


approximately  87.2  MW  of  existing  gas 
fired  generation  units  and  related 
interconnection  facilities  and 
approximately  126  MW  of  gas  fired 
electric  generation  units  and  related 
interconnection  facilities  that  are 
currently  under  construction.  The 
output  of  the  eligible  facilities  is,  or  will 
be,  sold  at  wholesale  except  that  to  the 
extent  permitted  by  Bolivian  law  retail 
power  sales  will  be  made  to  consumers 
located  in  Bolivia. 

Comment  date:  August  15, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  - 

7.  C&O  Bolivia 

(Docket  No.  EG95-70-000I 

On  July  28. 1995.  C&O  Bolivia    - 
("C&O"),  with  its  address  c/o  OPDB. 
Ltd.,  40  Lane  Road.  Fairfield.  NJ  07007- 
2615,  filed  with  the  Federal  Energy 
Regulatory  Commission  ("FERC"  or  the 
"Commission")  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  18  CFR  Part 
365  of  the  Commission's  Regulations. 

C&O  is  a  Cayman  Island  limited  life 
company  that  will  be  engaged 
indirectly,  through  one  or  more  affiliates 
as  defined  in  Section  2(a)(ll)(b)  of  the 
Public  Utility  Holding  Company  Act  of 
1935.  as  amended  ("PUHCA").  and 
exclusively  in  the  business  of  owning 
and  or  operating,  or  both  owning  and 
operating,  all  or  part  of  one  or  more 
eligible  facilities  located  in  Bolivia.  The 
eligible  facilities  consist  of 
approximately  87.2  MW  of  existing  gas 
fired  generation  units  and  related 
interconnection  facilities  and 
approximately  126  MW  of  gas  fired 
electric  generation  units  and  related 
interconnection  facilities  that  are 
currently  under  construction.  The 
output  of  the  eligible  facilities  is,  or  will 
be,  sold  at  wholesale  except  that  to  the 
extent  permitted  by  Bolivian  law  retail 
power  sales  will  be  made  to  consumers 
located  in  Bolivia. 

Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Union  Electric  Company 

(Docket  No.  ER84-560-038] 

Take  notice  that  on  July  17, 1995, 
Union  Electric  Company  tendered  for 
filing  its  refund  report  in  the  above- 
referenced  docket. 

Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E  " 
at  the  end  of  this  notice. 

9.  Citizens  Power  &  Light  Corporation 

(Docket  No.  ER89-401-023I 

Take  notice  that  on  July  27, 1995, 
Citizens  Power  &  Light  Corporation, 


filed  certain  information  as  required  by 
the  Commission's  August  8, 1989,  order 
in  Docket  No.  ER89-401-000.  Copies  of 
Citizens  Power  &  Light  Corporation's 
informational  filing  are  on  file  with  the 
Commission  and  are  available  Tor  public 
inspection. 

10.  Louis  Dreyfus  Electric  Power,  Inc. 

(Docket  No.  ER92-85(M)12| 

Take  notice  that  on  July  27, 1995, 
Louis  Dreyfus  Electric  Power,  Inc.,  filed 
certain  information  as  required  by  the 
Commission's  Decemtwr  2, 1992,  order 
in  Docket  No.  ER92-«50-000.  Copies  of 
Louis  Dreyfus  Electric  Power,  Inc.'s 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

11.  Illinova  Power  Marketing,  Inc. 

[Docket  No.  ER94-1475-0011 

Take  notice  that  on  July  27, 1995, 
Illinova  Power  Marketing  Inc.,  filed 
certain  information  as  required  by  the 
Commission's  May  18, 1995.  order  in 
Docket  No.  ER94-1475-000.  Copies  of 
Illinova  Power  Marketing  Inc.'s 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

12.  Destec  Power  Services,  Inc. 

[Docket  No.  ER94-1612-0041 

.  Take  notice  that  on  July  27. 1995, 
Destec  Power  Services,  Inc.  tendered  for 
filing  certain  information  as  required  by 
the  Commission's  letter  order  dated 
January  20, 1995.  Copies  of  Destec's 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

13.  Imprimis  Corporation 

(Docket  No.  ER94-1 672-0021 

Take  notice  that  on  July  21. 1995. 
Imprimis  Corporation  filed  certain 
information  as  required  by  the 
Commission's  December  14. 1994.  order 
in  Docket  No.  ER94-1672-000.  Copies 
of  Imprimis  Corporation's  informational 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

14.  Tenneco  Energy  Marketing 
Company 

(Docket  No.  ER95-428-0021 

Take  notice  that  on  July  21, 1995, 
Tenneco  Energy  Marketing  Company 
(Tenneco)  filed  certain  information  as 
required  by  the  Commission's  order 
issued  March  30, 1995,  order  in  Docket 
No.  ER95-428-000.  Copies  of  Tenneco "s 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
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15.  Phibro  Division  of  Salomon  Inc. 

(Docket  No.  ER95-43O-0O1) 

Take  notice  that  on  July  20, 1995, 
Phibro  Division  of  Salomon  Inc. 
(Phibro)  filed  certain  information  as 
required  by  the  Commission's  order 
issued  Jime  9, 1995,  order  in  Docket  No. 
ER95-430-000.  Copies  of  Phibro's 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

16.  Central  Illinois  Public  Service 
Company 

[Docket  No.  ER9&-502-000) 

Take  notice  that  on  July  14, 1995, 
Central  Illinois  Public  Service  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  August  16, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  CNB/Oljrmpic  Gas  Services 

(Docket  No.  ER95-964-001] 

Take  notice  that  on  July  18. 1995, 
CNB/Olympic  Gas  Services  (CNB/ 
Olympic)  filed  certain  information  as 
required  by  the  Commission's  July  10, 
1995,  order  in  Docket  No.  ER95-964- 
000.  Copies  of  CNB/Olympic's 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  pubhc 
inspection. 

18.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER95-1 230-000] 
Take  notice  that  on  July  31, 1995, 

Niagara  Mohawk  Power  Corporation 

tendered  for  filing  an  amendment  in  the 

above-referenced  docket. 
Comment  date:  August  16, 1995,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

19.  Alliance  Strategies 

(Docket  No.  ER95-1381-0001 

Take  notice  that  on  July  17, 1995, 
Alhance  Strategies  tendered  for  fiUng  an 
application,  induding  a  rate  schedule, 
for  certain  waivers  and  authorizations 
imder  the  Federal  Power  Act  and  the 
'  Commission's  Regulations  to  enable 
Alliance  Strategies  to  make  wholesale 
sales  of  electric  power  at  market  based 
rates. 

Comment  date:  August  16, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Utility  Trade  Corporation 

(Docket  No.  ER95-1 382-000] 

Take  notice  that  on  July  17, 1995, 
UtiUty  Trade  Corporation  tendered  for 
fiUng  an  application  for  certain  waivers 
and  authorizations  under  the  Federal 
Power  Act  and  the  Commission's 


RegulaticHis  to  enable  Utility-Trade 
Corporation  to  make  wholesale  sales  of 
electric  power  at  market  based  rates. 
Comment  date:  August  16, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Orange  and  Rockland  Utilities,  Inc. 

(Docket  No.  ER9&-1 4 12-000] 

Take  notice  that  on  July  19, 1995, 
Orange  and  Rockland  Utilities,  Inc. 
(O&R),  tendered  for  fiUng  an 
amendment  to  its  agreement  with  the 
New  York  Power  Authority  (NYPA) 
executed  June  28, 1985,  whereby  O&R 
provides  for  the  transmission  of  NYPA 
hydropower  and  related  energy  to 
Public  Service  Electric  and  Gas  for 
transmission  to  the  New  Jersey  Board  of 
Public  Utilities'  agents  in  New  Jersey. 

By  this  amendment,  the  parties 
hereby  revise  Article  V  replacing  the 
words  "until  June  30, 1995"  wiA  the 
words  "unless  terminated  by  either 
party  on  90  days  notice,  through 
provision  of  written  notice  to  the  other 
party  by  first  class  mail." 

O&R  states  that  a  copy  of  this  filing 
has  been  served  by  mail  upon  NYPA. 

Comment  date:  August  16, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Central  Power  and  Light  Company; 
West  Texas  Utilities  Company 

[Docket  No.  ER95-1413-000] 

Take  notice  that  on  July  21, 1995, 
Central  Power  and  Li^t  Company  (CPL) 
and  West  Texas  Utilities  Company 
(WTU)  submitted  for  filing  an  executed 
Transmission  Service  Agreement 
between  CPL  and  Brazos  Electric  Power 
Cooperative  (Brazos)  and  an  executed 
Transmission  Service  Agreement 
between  WTU  and  Brazos  (Service 
Agreements).  Under  the  Service 
Agreements,  CPL  and  WTU  will 
transmit  power  and  energy  purchased 
by  Brazos  from  the  Lower  Colorado 
River  Authority.  CPL  and  WTU  request 
that  the  Service  Agreements  be  accepted 
to  become  effective  as  of  June  1, 1995. 
Copies  of  the  filing  were  served  on 
Brazos  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  August  16, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Maine  Public  Service  Company 

(Docket  No.  ER95-1 4 14-000] 
Take  notice  that  on  July  21, 1995, 

Maine  Public  Service  Company 

submitted  an  agreement  under  its 

Umbrella  Power  Sales  tariff. 
Comment  date:  August  16, 1995,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 


24.  Arizona  Public  Service  Company . 

(Docket  No.  ER95-1419-000] 

Take  notice  that  on  July  21, 1995, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  an  amendment  to 
Service  Schedule  D  to  the  existing 
Power  Sale  Agreement  between  APS 
and  Citizens  Utilities  Company 
(Citizens). 

Copies  of  this  filing  have  been  served 
on  the  Arizona  Corporation  Commission 
and  Citizens  Utilities  Company. 

Comment  date;  August  16, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Norman  Robertson 

(Docket  No.  ID-2199-001] 

Take  notice  that  on  July  6, 1995, 
Norman  Robertson  tendered  for  filing  an 
application  under  Section  305(b)  of  the 
Federal  Power  Act  to  hold  the  following 
positions:  Director,  Pennsylvania  Power 
&  Light  Company;  Director,  Mellon 
Bank  (MD). 

Comment  date:  August  16, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  95-19519  Filed  8-7-95;  8:45  am] 
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PECO  Energy  Company,  et  al.;  Electric 
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Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 
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1.  PECO  Energy  Company 

[Docket  No.  ER95-1393-000] 

Take  notice  that  on  July  18, 1995, 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  June  19, 1995 
with  Carolina  Power  &  Light  Company 
(CP&L)  under  PECO's  FERC  Electric 
Tariff  Original  Volume  No.  1  (Tariff). 
The  Service  Agreement  with  CP&L  as  a 
customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
June  19, 1995,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  CP&L  and  to  the 
Permsylvania  Pubhc  Utility 
Commission. 

Comment  date;  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Northern  States  Power  Company 
(Minnesota);  Northern  States  Power 
Company  (Wisconsin) 

(Docket  No.  ER95-1 391-000] 

Take  notice  that  on  July  18, 1995, 
Northern  States  Power  Company- 
Minnesota  (NSP-M)  and  Northern 
States  Power  Company-Wisconsin 
(NSP-W)  jointly  tendered  and  request 
the  Commission  to  accept  a 
Transmission  Service  Agreement  which 
provides  for  10  MW  of  Reserved 
Transmission  Service  to  Wisconsin 
Power  and  Light  Company.  The  source 
party  is  Basin  Electric  Power 
Cooperative  and  the  recipient  party  is 
Wisconsin  Power  and  Light  Company. 

NSP  requests  that  the  Commission 
accept  for  filing  the  Transmission 
Service  Agreement  effective  as  of  June  1, 
1995.  NSP  requests  a  waiver  of  the 
Commission's  notice  requirements 
pursuant  to  18  CFR  Part  35  so  the 
Agreement  may  be  accepted  for  filing 
effective  on  the  date  requested. 

Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Northern  States  Power  Company 
(Minnesota);  Northern  States  Power 
Company  (Wisconsin) 

[Docket  No.  ER95-1 392-000) 

Take  notice  that  on  July  18, 1995, 
Northern  States  Power  Company- 
Minnesota  (NSP-M)  and  Northern 
States  Power  Company-Wisconsin 
(NSP-W)  jointly  tendered  and  request 
the  Commission  to  accept  two 
Transmission  Service  Agreements 
which  provide  for  Limited  and 
Interruptible  Transmission  Service  to 
NorAm  Energy  Services,  Inc. 

NSP  requests  that  the  Commission 
accept  for  filing  the  Transmission 
Service  Agreements  effective  as  of 
August  16, 1995.  NSP  requests  a  waiver 


of  the  Commission's  notice 
requirements  pursuant  to  18  CFR  Part 
35  of  the  Agreements  may  be  accepted 
for  filing  effective  on  the  date  requested. 
Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Wisconsin  Electric  Power  Company 

(Docket  No.  ER95-1 395-000] 

Take  notice  that  on  July  19, 1995, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  Electric  Service  Agreement  between 
itself  and  Marguette  Board  of  Light  and 
Power  (MBLP).  The  Electric  Service 
Agreement  provides  for  service  under 
Wisconsin  Electric's  Coordination  Sales 
Tariff  (CST). 

Wisconsin  Electric  requests  waiver  of 
the  Commission's  notice  requirements 
and  requests  an  effective  date  of  Jime 
30, 1995  in  order  to  facilitate  economic 
transactions  under  the  CST.  Copies  of 
the  filing  have  been  served  on  MBLP, 
the  Public  Service  Commission  of 
Wisconsin  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  San  Diego  Gas  &  Electric  Company 

[Docket  No.  ER95-1 396-000] 

Take  notice  that  on  July  19, 1995,  San 
Diego  Gas  &  Electric  Company  (SDG&E), 
tendered  for  filing  and  acceptance, 
pursuant  to  18  CFR  35.12,  an 
Interchange  Agreement  (Agreement) 
between  SDG&E  and  Koch  Power 
Services  Inc.  (KPSI). 

SDG&E  requests  that  the  Commission 
allow  the  Agreement  to  become  effective 
on  the  29th  day  of  September,  1995  or 
at  the  earliest  possible  date. 

Copies  of  the  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  CaUfomia  and  KPSI. 

Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Jersey  Central  Power  &  Light 
Company;  Metropolitan  Edison 
Company;  Pennsylvania  Electric 
Company 

[Docket  No.  ER95-1 397-000] 

Take  notice  that  on  July  19, 1995, 
GPU  Service  Corporation  (GPU),  on 
behalf  of  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (jointly  referred  to  as  the  GPU 
Operating  Companies),  filed  an 
executed  Service  Agreement  between 
GPU  and  National  Electric  Associates, 
LP,  date  July  14, 1995.  This  Service 
Agreement  specifies  that  National 


Electric  Associates,  LP  has  agreed  to  the. 
rates,  terms  and  conditions  of  the  GPU 
Operating  Companies'  Operating 
Capacity  and/or  Energy  Sales  Tariff 
(Sales  Tariff)  designated  as  FERC 
Electric  Tariff.  Original  Volume  NO.  1. 
The  Sales  Tariff  was  accepted  by  the 
Commission  by  letter  order  issued  on 
February  10, 1995  in  Jersey  Central 
Power  &■  Light  Co.,  Metropolitan  Edison 
Co.  and  Pennsylvania  Electric  Co., 
Docket  No.  ER95-276-000  and  allows 
GPU  and  National  Electric  Associates, 
LP  to  enter  into  separately  scheduled 
transactions  under  which  the  GPU 
Operating  Companies  will  make 
available  for  sale,  surplus  operating 
capacity  and/or  energy  at  negotiated 
rates  that  are  no  higher  than  the  GPU 
Operating  Companies'  cost  of  service. 

GPU  requests  a  waiver  of  the 
Conmiission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  July  14, 1995  for  the  Service 
Agreement. 

GPU  has  served  copies  of  the  fihng  on 
regulatory  agencies  in  New  Jersey  and 
Pennsylvania. 

Comment  date:  August  15. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Florida  Power  Corporation 

[Docket  No.  ER95-1 398-000] 

Take  notice  that  on  July  19, 1995, 
Florida  Power  Corporation  (FPC), 
tendered  for  filing  a  service  agreement 
for  transmission  service  resale  with 
Tennessee  Valley  Authority  (TVA), 
under  Florida  Power's  existing  T-1 
Transmission  Tariff.  This  allows 
transmission  service  to  be  provided  to 
TVA  at  all  existing  and  future 
interconnections  of  FPC. 

FPC  requests  a  waiver  of  the 
Commission's  60  day  notice 
requirement  to  allow  FPC  and  TVA's 
Agreement  to  become  effective  July  20, 
1995.  FPC  submits  that  waiver  is 
appropriate  because  this  filing  does  not 
change  the  rates  under  the  T-1 
Transmission  Tariff,  which  has  already 
been  accepted  for  filing. 

Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  ElecTech,  Inc. 

[Docket  No.  ER95-139»-000I 

Take  notice  that  on  July  19. 1995, 
ElecTech,  Inc.  tendered  for  filing 
pursuant  to  Rule  205, 18  CFR  385.205. 
a  position  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the-Commission  and  for  an  order 
accepting  its  FERC  Electric  Rate 
Schedule  No.  1  to  be  effective  on  the 
date  of  the  order. 


40374 


Federal  Register  /  Vol.  60,  No.  152  /  Tuesday,  August  8,  1995  /  Notices 


ElecTech,  Inc.  intends  to  engage  in 
electric  power  and  energy  transactions 
as  a  marketer  and  a  broker.  In 
transactions  where  ElecTech,  Inc.  sells 
electric  energy  it  proposes  to  make  such 
sales  on  rates,  terms,  and  conditions  to 
be  mutually  agreed  to  with  the 
purchasing  party.  ElecTech,  Inc.  is  not 
in  the  business  of  generating, 
transmitting,  or  distributing  electric 
power. 

Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Northern  States  Power  Company 
(Minnesota);  Northern  States  Power 
Company  (Wisconsin) 

[Docket  No.  ER95-1401-O00) 

Take  notice  that  on  July  20, 1995, 
Northern  States  Power  Company- 
Kfinnesota  (NSP-M)  and  Northern 
States  Power  Company-Wisconsin 
(NSP-W)  jointly  tendered  and  request 
the  Commission  to  accept  two 
Transmission  Service  Agreements 
which  provide  for  Limited  and 
Interruptible  Transmission  Service  to 
Madison  Gas  and  Electric  Company. 

NSP  requests  that  the  Commission 
accept  for  filing  the  Transmission 
Service  Agreements  effective  as  of 
August  21, 1995.  NSP  requests  a  waiver 
of  the  Commission's  notice 
requirements  piu^uant  to  18  CFR  Part 
35  of  the  Agreements  may  be  accepted 
for  niing  effective  on  the  date  requested. 

Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER95-1406-0001 

Take  notice  that  on  July  20, 1995, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  between  Electric 
Clearinghouse,  Inc.  and  Virginia  Power, 
dated  August  31, 1994,  under  the  Power 
Sales  Tariff  to  Eligible  Purchasers  dated 
May  27, 1994.  Under  the  tendered 
Service  Agreement  Virginia  Power 
agrees  to  provide  services  to  Electric 
Clearinghouse,  Inc.  under  the  rates, 
terms  and  conditions  of  the  Power  Sales 
Tariff  as  agreed  by  the  parties  pursuant 
to  the  terms  of  the  applicable  Service 
Schedules  included  in  the  Power  Sales 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  Vii^nia  Electric  and  Power 
Company 

(Docket  No.  ER95-1407-0001 

Take  notice  that  on  July  20, 1995, 
Virginia  Electric  and  Power  Company 
(Virginia  Power)  tendered  for  filing  a 
Service  Agreement  between  LG&E 
Power  Marketing  Inc.  and  Virginia 
Power,  dated  December  31, 1994  under 
the  Power  Sales  Tariff  to  Eligible 
Purchasers  dated  May  27, 1994.  Under 
the  tendered  Service  Agreement 
Vi^inia  Power  agrees  to  provide 
services  LG&E  Power  Marketing  Inc. 
under  the  rates,  terms  and  conditions  of 
the  Power  Sales  Tariff  as  agreed  by  the 
parties  pursuant  to  the  terms  of  the 
applicable  Service  Schedules  included 
in  the  Power  Sales  Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER95-1408-000] 

Take  notice  that  on  July  20, 1995, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  between  City  of 
Tallahassee,  Florida  and  Virginia  Power, 
dated  April  28, 1995  under  the  Power 
Sales  Tariff  to  Eligibly  Purchasers  dated 
May  27, 1994.  Under  the  tendered 
Service  Agreement  Virginia  Power 
agrees  to  provide  services  City  of 
Tallahassee,  Florida  under  the  rates, 
terms  and  conditions  of  the  Power  Sales 
Tariff  as  agreed  by  the  parties  pursuant 
to  the  terms  of  the  applicable  Service 
Schedules  included  in  the  Power  Sales 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER95-1409-000I 

Take  notice  that  on  July  20, 1995, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  filed  amendments  to 
two  wholesale  power  sales  agreements. 
Specifically,  Niagara  Mohawk  seeks  to 
amend  the  Capacity  and  Energy  Sales 
Agreement  between  Niagara  Mohawk 
and  Vermont  Public  Power  Supply 
Authority,  the  Town  of  Hardwick 
Electric  Department,  the  Village  of  Hyde 
Park  Electric  Department,  the  Village 


Ludlow  Electric  Light  Department,  the 
Village  of  Stowe  Water  &  Light 
Department  dated  July  28, 1993  and  the 
System  Energy  Sales  Agreement 
between  Niagara  Mohawk  and 
Pennsylvania  Power  &  Light  Company 
dated  December  6, 1983.  The  purpose  of 
this  abbreviated  filing  and  these 
amendments  is  to  provide  an 
explanation  of  the  treatment  of  the  cost 
of  emission  allowances. 

Niagara  Mohawk  has  served  copies  of 
the  filing  on  the  New  York  Public 
Service  Commission  and  affected 
customers. 

Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER95-1 4 10-000] 

Take  notice  that  on  July  20, 1995, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  filed  the  First 
Supplemental  Agreement  with  New 
England  Power  Company  (NEPCO).  The 
purpose  of  tiiis  abbreviated  filing  is  to 
amend  an  existing  sales  agreement 
dated  October  4, 1983  in  order  to 
provide  an  explanation  of  the  treatment 
of  the  cost  of  emission  allowances. 

Niagara  Mohawk  has  served  copies  of 
the  filing  on  the  New  York  Public 
Service  Commission  and  NEPCO. 

Comment  dafe:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Northeast  Utilities  Service  Company 

(Docket  No.  ER95-1411-000J 

Take  notice  that  on  July  21, 1995, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing,  a  Service 
Agreement  with  New  York  Power 
Authority  (NYPA)  under  the  NU  System 
Power  Sales/Exchange  Tariff  No.  6. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  NYPA. 

NYPA  also  filed  a  Certificate  of 
Concurrence  as  it  relates  to  exchange 
transactions  under  the  Tariff. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  sixty  (60) 
days  after  receipt  of  this  filing  by  the 
Commission. 

Comment  date:  August  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
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Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[PR  Doc.  95-19465  Filed  8-7-95;  8:45  am] 

BiLUNQ  cooe  crir-oi-p 


[Project  No.  1051-008  Alaska] 

Alaska  Power  &  Telephone  Co.;  Notice 
of  Availability  of  Environmental 
Assessment 

August  2, 1995. 

An  environmental  assessment  (EA)  is 
available  for  public  review.  The  EA 
reviews  an  application  to  amend  the 
Skagway  Dewey  Lakes  Hydroelectric 
Project.  The  project's  description  would 
be  amended  to  show  current  project 
features.  The  EA  also  reviews  plans  to 
repair  Dewey  Reservoir  Dam  which 
requires  lowering  Dewey  Reservoir  Lake 
for  about  one  month.  The  EA  finds  that 
approving  the  application  would  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.The  Skagway 
Dewey  Lakes  Hydroelectric  Project  is 
located  on  Reid  Falls,  Dewey  Creek,  Icy 
Creek,  and  Snyder  Creek  near  the  City 
of  Skagway,  Alaska. 

The  EA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  EA  can  be  viewed  at  the 
Commission's  Reference  and 
Information  Center,  room  3308, 941 
North  Capitol  Street,  NE.,  Washington, 
DC  20426. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[PR  Doc.  95-19464  Filed  8-7-95;  8:45  am) 

MLUNQ  CODE  6n7-01-M 


Notice  of  Application  Filed  With  the 
Commission 

August  2, 1995. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 


Notice  of  Filing  (Tendering)  of 
Application 

a.  Type  o/App7/cafjon;  Major  License 
(Notice  of  Tendering). 

b.  Project  No.:  11554-000. 

c.  Date  filed:  July  25, 1995. 
d  Applicant:  Nez  Perce  Tribe. 

e.  Name  of  Project:  Dworshak  Small 
Hydro. 

f.  Location.- On  the  existing  water 
conveyance  system  providing  water 
from  Dworshak  Dam  to  two  fish 
hatcheries.  North  Fork  Clearwater  River, 
Clearwater  Coimty,  Idaho.  Section  34, 
Township  37  North,  Range  1  East,  Boise 
Meridian. 

g.  Fj7ed  Pursuant  to:  Federal  Power 
Act,  16  use  §§  791(a)-825(r). 

h.  Applicant  Contact:  Rebecca  Craven, 
Deputy  Counsel,  Nez  Perce  Tribal 
Executive  Committee,  Office  of  L.egal 
Counsel,  P.O.  Box  305,  Lapwai,  ID 
83540-0305,  (208)  843-7355. 

i.  FERC  Contact:  James  Hunter,  (202) 
219-2839 

j.  Brief  Description  of  Project:  The 
proposed  project  will  consist  of  one  2.5- 
megawatt  and  one  0.4-megawatt 
generating  unit  connected  to  existing 
water  lines  at  the  system's  distribution 
tank  and  a  transmission  line  connecting 
to  an  existing  Clearwater  Power 
Company  distribution  line.  The  project 
would  occupy  lands  of  the  United  States 
under  the  jurisdiction  of  the  Corps  of 
Engineers  and  the  Bureau  of  Land 
Management. 

k.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO),  as  required 
by  §  106,  National  Historic  Preservation 
Act,  and  the  regulations  of  the  Advisory 
Council  on  Historic  Preservation,  36 
CFR  at  §  800.4. 

1.  In  accordance  with  section 
4.32(b)(7)  of  the  Commission's 
regulations,  if  any  resource  agency, 
SHPO,  Indian  Tribe,  or  person  believes 
that  an  additional  scientific  study 
should  be  conducted  in  order  to  form  an 
adequate,  factual  basis  for  a  complete 
analysis  of  this  application  on  its  merits, 
they  must  file  a  request  for  the  study 
with  the  Commission,  together  with 
justification  for  such  request,  not  later 
than  60  days  from  the  filing  date  and 
serve  a  copy  of  the  request  on  the 
'Applicant. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  95-19466  Filed  8-7-95;  8:45  am) 
BILUNQ  COOC  S717-01-M 


[Docket  No.  RP95-408-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

August  2, 1995. 

Take  notice  that  on  August  1, 1995, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  pursuant  to  Section  4  of  the 
Natural  Gas  Act  (NGA)  and  Section 
154.63  of  the  Commission's  Rules  and 
Regulations  thereunder,  tendered  for 
filing  revised  tariff  sheets  containing 
proposed  changes  to  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1  and 
Original  Volume  No.  2  as  set  forth  on 
Appendices  A,  B,  and  C,  attached  to  the 
filing,  to  be  effective  as  discussed 
below.  Columbia  states  that  the 
proposed  changes  in  the  Appendix  A 
tariff  sheets  would  increase  revenues  by 
approximately  $147  million  based  on 
the  12-month  period  ending  April  30, 
1995,  adjusted  for  known  and 
measurable  changes  anticipated  to  occur 
on  or  before  January  31,  1996. 

Columbia  states  that  the  tariff  sheets 
identified  in  Appendix  A  bear  an  issue 
date  of  August  1, 1995,  and  a  proposed 
effective  date  of  September  1. 1995. 
Columbia  anticipates  that  the  Appendix 
A  tariff  sheets  will  be  suspended  by  the 
Commission  for  the  full  12  months 
permitted  by  the  NGA  and  moved  into 
effect  as  of  February  1, 1996.  These  tariff 
sheets  reflect  a  general  increase  in  rates 
based  upon  an  updated  cost  of  service 
and  billing  determinants.  This  cost  of 
service  reflects  increases  in  operation 
and  maintenance  costs,  revised 
depreciation  rates,  and  additions  to  rate 
base  since  Columbia's  last  general  rate 
case.  Columbia  is  also  proposing  an 
electric  power  costs  tracking 
mechanism,  a  mechanism  for  recovery 
of  its  stranded  investment  in  gathering 
and  products  extraction  facilities,  and 
has  developed  unbundled  gathering  and 
products  extraction  rates. 

Columbia  states  that  the  tariff  sheets    * 
identified  in  Appendix  B  also  bear  an 
issue  date  of  August  1, 1995,  and  a 
proposed  effective  date  of  September  1, 
1995.  With  regard  to  the  Appendix  B 
tariff  sheets,  however,  Columbia  is 
requesting  the  Commission  grant  any 
necessary  waivers  so  that  they  may 
become  effective  on  September  1, 1995. 
These  tariff  sheets  contain  clarifications 
and  corrections  as  well  as  changes 
intended  to  address  inadequacies  in 
certain  provisions  in  Columbia's  Rate 
Schedules  and  General  Terms  and 
Conditions  including  Sections  4,  6,  7, 
14,  16,  18, 19,  35  and  36  of  the  General 
Terms  and  Conditions,  and  the  FSS,  IPP 
and  SIT  Rate  Schedules.  Columbia  is 
also  proposing  a  new  emergency 
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interruption  provision  to  provide  relief 
from  interruption  for  customers  with 
high-priority  needs  in  emergency 
situations. 

Columbia  also  states  that  the 
Appendix  C  tariff  sheets  are  pro  forma 
tariff  sheets  that  propose  market-based 
rates  for  short-term  firm  transportation 
services,  intemiptible  transportation 
and  storage  services,  and  temporary 
capacity  release  transactions. 

Columbia  requests  that  the 
Commission  set  these  tariff  sheets  for 
hearing  along  with  the  other  issues  that 
may  be  set  for  hearing  as  a  result  of  this 
filing.  Unless  otherwise  resolved  as  part 
of  this  proceeding.  Coliunbia  will  not 
propose  to  move  these  tariff  sheets  into 
effect  prior  to  the  date  of  a  final 
Commission  order  in  Docket  No.  RM95- 
6. 

Columbia  states  that  its  proposals  are 
more  fully  described  in  the  filing  and 
supported  by  Statement  P  testimony  to 
be  filed. 

Columbia  states  that  a  copy  of  the 
filing  is  being  served  on  all  of  its  firm 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  August  9, 1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Columbia's  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  95-19467  Filed  8-7-95;  8:45  ami 

BHJJN6  COOf  a717-01-M 


[Docket  No.  CP85-221-048] 

Frontier  Gas  Storage  Company;  Notice 
of  Sale  Pursuant  to  Settlement 
Agreement 

Editorial  Note:  This  document  was 
inadvertently  omitted  from  the  issue  of  July 
25, 1995.  It  is  published  at  the  request  of  the 
agency. 
July  19, 1995. 

Take  notice  that  on  July  13, 1995, 
Frontier  Gas  Storage  Company 
(Frontier),  do  Reid&  Priest,  Market 
Square,  701  Pennsylvania  Avenue  NW., 


Suite  800,  Washington,  DC  20004,  in 
compliance  with  the  provisions  of  the 
Commission's  February  13, 1985,  Order 
in  Docket  No.  CP82-487-O00,  et  ai. 
submitted  an  executed  Service 
Agreement  imder  Rate  Schedule  LVS-1 
providing  for  the  possible  sale  of 
100,000  MMBtu  of  frontier's  gas  storage 
inventory  on  an  "in  place"  basis  to  The 
Western  Sugar  Company. 

Under  Subpart  (bj  of  Ordering 
Paragraph  (G)  of  the  Commission's 
February  13, 1985,  Order,  Frontier  is 
"authorized  to  consvunmate  the 
proposed  sale  in  place  unless  the 
Commission  issues  an  order  within  20 
days  after  expiration  of  such  notice 
period  either  directing  that  the  sale  not 
take  place  and  setting  it  for  hearing  or 
permitting  the  sale  to  go  forward  and 
establishing  other  procedures  for 
resolving  the  matter.  Deliveries  of  gas 
sold  in  place  shall  be  made  pursuant  to 
a  schedule  to  be  set  forth  in  an  exhibit 
to  the  executed  service  agreement." 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  said 
filing  should,  within  10  days  of  the 
publication  of  such  notice  in  the 
Federal  Register,  file  with  the  Federal 
Energy  Regulatory  Commission  (825 
North  Capitol  Street  NE..  Washington. 
DC  20426)  a  motion  to  intervene  or 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedures,  18  CFR 
385.214  or  385.211.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  95-19644  Filed  8-7-95;  8:45  am) 

BILUNQ  CODE  CTIT-OI-M 


[Docket  Nos.  RP95-406-000] 

Iroquois  Gas  Transmission  System, 
L.P.;  Notice  of  Proposed  Change  in 
FERC  Gas  Tariff 

August  2, 1995. 

Take  notice  that  on  July  31, 1995, 
froquois  Gas  Transmission  System,  L.P. 
(froquois)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1  the  following  revised 
tariff  sheets: 

First  Original  Sheet  No.  86  Original  Sheet 

No.  86A 

The  proposed  effective  date  for  the 
tariff  revision  is  July  31, 1995. 

Iroquois  states  that  the  proposed  tariff 
revision  would  obligate  froquois  to 


refund  demand  charges  collected  fit>m 
firm  shippers  on  days  in  which  service 
is  interrupted,  if  and  to  the  extent 
Iroquois  is  reimbursed  through 
insurance  proceeds  and  the  shipper  is 
not  recompensed  through  other  primary 
insurance.  Iroquois  states  that  the 
revised  tariff  provision  reflects  an 
extension  of  its  insurance  coverage  as 
contemplated  by  Article  5.3  of  the 
March  30, 1995  Stipulation  and 
Agreement  approved  in  froquois'  Docket 
Nos.  RP94-72-000,  et  al. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  affected  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  9, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  any  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  95-19468  Filed  8-7-95;  8:45  ami 

BILUNQ  COOE  C717-01-M 

[Docket  No.  RP95-399-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Petition  for  Waiver  of 
Regulations 

August  2, 1995. 

Take  notice  that  on  July  27, 1995, 
Koch  Gateway  Pipeline  Company,  (Koch 
Gateway)  tendered  for  filing  a  petition 
for  a  limited  waiver  of  Section  154.16  of 
the  Commission's  Regulations  and  Rule 
2010  of  the  Commission's  Rules  of 
Practice  and  Procedure  so  as  to  permit 
Koch  Gateway  to  serve  an  abbreviated 
copy  of  future  tariff  filings  made  by 
Koch  Gateway  on  customers  that  so 
elect. 

Koch  Gateway  states  that  many 
customers  find  the  exhaustive  detail  and 
voluminous  paperwork,  which 
accompanies  such  filings,  burdensome 
and  of  limited  interest  to  them.  As  a 
result,  so  that  customers  can  more 
effectively  manage  the  inflow  of  filings 
and  reduce  the  volume  of  undesired 
paper  received,  Koch  Gateway  requests 
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this  limited  waiver  of  the  Commission's 
service  regulations  to  send  abbreviated 
copies  of  Koch  Gateway's  future  tariff 
filings. 

Koch  Gateway  states  that  those 
customers  that  select  the  abbreviated 
version  of  its  tariff  filings,  Koch 
Gateway  proposes  to  serve  only  the 
transmittal  letter,  the  proposed  tariff 
sheets,  and  the  statement  of  nature, 
reason  and  basis  (if  not  included  in  the 
transmittal  letter). 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Sections  385.211  and  385.214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  notices  or  protests  should  be 
filed  on  or  before  August  9, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  95-19469  Filed  8-7-95;  8:45  am) 

BILUNG  COOE  6717-01-M 


[Docket  No.  RP95-401-000] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Tariff 

August  2, 1995. 

Take  notice  that  on  July  28, 1995. 
KGssissippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  the 
following  tariff  sheets: 

Twelfth  Revised  Sheet  No.  5 
Twelfth  Revised  Sheet  No.  6 

MRT  states  that  the  purpose  of  this 
fihng  is  to  adjust  its  rates  to  reflect 
additional  Gas  Supply  Realignment 
Costs  (GSRC)  of  $1,200,000,  plus 
applicable  interest,  pursuant  to  Section 
16.3  of  the  General  Terms  and 
Conditions  of  MRT's  Tariff.  MRT  states 
that  its  filing  includes  the  GSRC 
Buyout/Buydown  costs  incurred  during 
the  period  June  15, 1995  through  July 
21. 1995. 

MRT  requests  an  effiactive  date  of 
August  1, 1995,  for  these  tariff  sheets. 

MRT  states  that  copies  of  its  filing 
have  been  mailed  to  all  of  its  affected 


customers  and  the  State  Commissions  of 
Arkansas,  Missouri  and  Illinois. 
■  Any  person  desiring  to  be  heard  or 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  Nortii  Capitol  Stieei  NE., 
Washington,  D.C.  20426,  in  accordance 
with  Sections  385.211  and  385.214  of 
the  Commission's  Rules  of  Practice  and 
Proceditfe  (18  C*FR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  August  9, 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  available 
for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  95-19470  Filed  8-7-95;  8:45  am) 

BILUNQ  COOC  6717-01-M 


[Docket  No.  RP9&-407-000] 

Ckiestar  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

August  2,  1995. 

Take  notice  that  on  July  31, 1995, 
Questar  Pipeline  Company  (Questar), 
tendered  for  filing  and  acceptance  tariff 
sheets  to  First  Revised  Volume  No.  1 
and  Original  Volume  No.  3  of  its  FERC 
Gas  Tariff  to  implement  revised  base 
rates  for  jurisdictional  transportation 
and  storage  services,  to  become  effective 
September  1, 1995. 

Questar  states  that  the  proposed 
changes  would  increase  revenues  from 
jurisdictional  transportation  and  storage 
service  by  $23.3  million  based  on  the 
12-month  period  ended  March  31, 1995, 
as  adjusted.  Questar  tendered  for  filing 
and  acceptance  the  following  tariff 
sheets: 

Primary  Tan£F  Sheets 

First  Revised  Volume  No.  1 

Original  Sheet  Nos.  98A,  98B  and  99 
First  Revised  Sheet  Nos.  7, 13,  92 A  and  98 
Second  Revised  Sheet  Nos.  14  and  92 
Third  Revised  Sheet  Nos.  6A  and  40 
Fifth  Revised  Sheet  Nos.  5  and  6 

Original  Volume  No.  3 

Fifteenth  Revised  Sheet  No.  8 
Alternate  Tariff  Sheets 
Alternate  Fifth  Revised  Sheet  No.  5 
Fifth  Revised  Sheet  No.  5A 

Concurrent  with  this  filing  to  increase 
rates  for  transmission  and  storage 
services,  Questar  has  filed  a  request 
with  the  Commission  to  "spin  down"  its 
current  gathering  operations  to  a  wholly 


owned  subsidiary,  Questar  Gas 
Management  Company  (QGM).  effective 
January  1, 1996.  This  would  be  effected 
by  a  transfer  of  the  facilities  that  Questar 
currently  uses  to  provide  gathering 
services  and  the  corresponding 
termination  of  any  gathering  service 
obligation  of  Questar.  In  addition,  QGM 
is  requesting  a  declaratory  order  from 
the  Commission  declaring  that  the 
facilities  to  be  transferred  to  QGM  are 
non-jurisdictional  gathering  faciUties 
and  that  QGM  is  not  subject  to  FERC 
jurisdiction. 

The  proposed  tariff  sheets  in  this 
filing  do  not  contain  any  stated  rates  for 
gathering,  as  Questar  will  not  be 
providing  gathering  service  after 
December  31,  1995,  if  the  Commissibn 
approves  the  gathering-transfer  requests 
sought  by  Questar  and  QGM.  For  this 
reason,  it  is  important  that  rates  in  this 
proceeding  be  made  effective  no  later 
than  January  1, 1996. 

Questar  states  that  the  primary 
reasons  for  the  proptosed  change  is  to 
incorporate  into  base  rates  (1)  the 
transition  costs  associated  with  its 
Order  No.  636  restructuring  in  Docket 
No.  RS92-9,  (2)  the  elimination  of 
Questar's  90/10  intemiptible 
transportation  revenue-crediting 
provision,  (3)  a  rate  of  return  on  equity 
that  more  appropriately  measures  the 
cost  of  equity  funds  for  a  pipeline  that 
faces  the  business  risks  attendant  to 
today's  competitive  markets,  (4) 
increased  accruals  associated  with 
changes  in  financial  accounting 
standards,  (5)  increased  gas  plant  in' 
service,  (6)  depreciation  rates  that  better 
reflect  the  economic  life  of  electronic 
flow  measurement  and  computer 
equipment,  (7)  increased  labor  costs,  (8) 
the  reclassification  of  gathering  and 
transmission  facilities  associated  with 
the  transfer  of  gathering  facilities  to 
QGM  and  (9)  costs  associated  with 
certain  certificated  facilities  that  have 
been  placed  "at  risk"  by  the 
Commission. 

Questar  states  that  copies  of  the 
proposed  tariff  sheets  and  the 
application  letter  describing  the  nature 
of  the  application  were  served  upon  the 
Company's  jurisdictional  customers 
(including  customers  receiving  service 
under  a  capacity-release  arrangement) 
and  upon  die  Utah  and  Wyoming  Public 
Service  Commissions.  The  Company  has 
offered  to  provide  a  complete  set  of 
supporting  schedules,  tables  and 
testimony  to  such  parties  upon  request. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
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211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  9, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secntaiy. 

(FR  Doc.  95-19471  Filed  8-7-95;  8:45  am] 
MUMO  COM  «n7-01-M 


[Doctot  No.  RP95-402-^)00] 

Southern  Natural  Gas  Company; 
Notico  of  QSR  Revisad  Tariff  Sheets 

August  2, 1995. 

Take  notice  that  on  July  31, 1995, 
Southern  Natiiral  Gas  Company 
(Southern)  submitted  the  following  tariff 
sheets  to  its  FERC  Gas  Tariff,  Seventh 
Revised  Volume  No.  1,  to  reflect  a 
decrease  in  its  FT/FT-NN  GSR 
Surcharge  effective  August  1, 1995  due 
to  a  revision  in  the  contract  level  for 
Mississippi  Valley  Gas  Company: 

Twentieth  Revised  Sheet  No.  15 
Twentieth  Revised  Sheet  No.  17 
Fourteenth  Revised  Sheet  No.  29 
Fourteenth  Revised  Sheet  No.  30 
Fourteenth  Revised  Sheet  No.  31 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
intervening  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  August  9, 1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Southern's  filing  are  on  file  with  the 
Commission  and  are  available  Tor  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  95-19472  Filed  8-7-95;  8:45  am] 
MUMO  COM  f717-ei-M 


[Docket  No.  RP95-403-000] 

Southern  Natural  Gas  Company; 
Notice  of  Revised  Tariff  Sheets  for 
Transition  Cost  Recovery 

August  2, 1995. 

Take  notice  that  on  July  31, 1995, 
Southern  Natural  Gas  Company 
(Southern)  submitted  the  following  tariff 
sheets  to  its  FERG  Gas  Tariff,  Seventh 
Revised  Volume  No.  1,  to  reflect  a 
decrease  in  its  T  &  C  Surcharge  effective 
August  1, 1995,  due  to  a  revision  in  the 
contract  level  for  Mississippi  Valley  Gas 
Company: 

Twenty-first  Revised  Sheet  No.  15 
Twen^-first  Revised  Sheet  No.  17 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
intervening  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
P.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  August  9, 1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bcNcome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Southern's  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  95-19473  Filed  8-7-95;  8:45  am] 
BNXMa  COM  srir-oi-M 


JPwUM  No.  RP95-404-000) 

Southern  Natural  Gas  Company; 
Notice  of  Filing 

August  2, 1995. 

Take  notice  that  on  July  31, 1995, 
Southern  Natural  Gas  Company 
(Southern)  submitted  a  filing  pursuant 
to  Section  31.4  of  the  General  Terms 
and  Conditions  of  its  FERC  Gas  Tariff, 
Seventh  Revised  Volume  No.  1.  Section 
31.4  of  the  Tariff  provides  that  Southern 
shall  file  not  later  than  three  months 
prior  to  the  second  anniversary  of  the 
effective  date  of  its  Order  No.  636 
restructuring  to  support  continuation  of 
its  pricing  differential  mechanism 
(PDM)  for  recovery  of  gas  supply 
realignment  costs.  The  second 
anniversary  of  Southern's  Order  No.  636 
restructuring  will  be  November  1, 1995, 


and  Southern  anticipates  that  it  will  be 
unable  to  obtain  reformation  of  all  of  its 
gas  supply  contracts  prior  to  that  date. 
Accordingly,  Southern  made  this  filing 
in  support  of  a  two-year  continuation  of 
itsPI»4. 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
shippers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal. 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E..  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  August  9, 1095.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Southern's  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  95-19474  Filed  8-7-95;  8:45  am] 
BH.UNO  COM  tnr-ei-M 


[Docltet  No.  RP95-405-00(q 

Texas  Gas  Transmission  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  2, 1995. 

Take  notice  that  on  July  31, 1995, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets: 

Tenth  Revised  Sheet  No.  10 
Seventh  Revised  Sheet  No.  11 
Second  Revised  Sheet  No.  11 A 
Twelfth  Revised  Sheet  No.  12 

Texas  Gas  states  that  the  revised  tariff 
sheets  are  being  filed  pursuant  to 
Section  33.3  of  the  General  Terms  and 
Conditions  of  Texas  Gas's  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  to 
recover  ninety  percent  (90%)  of  its  Gas 
Supply  Realignment  costs  incurred 
March-May  1995  from  its  firm 
transportation  customers  and  ten 
percent  (10%)  of  its  Gas  Supply 
Realignment  Costs  from  its  IT 
customers.  The  GSR  costs,  including 
applicable  interest,  proposed  to  be 
recovered  by  Texas  Gas's  seventh  GSR 
recovery  filing  total  $1,994,681. 


Federal  Register  /  Vol.  60,  No.  152  /  Tuesday,  August  8,  1995  /  Notices 


40379 


Texas  Gas  requests  an  effective  date  of 
September  1, 1995,  for  the  proposed 
tariff  sheets. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas's  affected  jurisdictional 
customers,  those  appearing  on  the 
applicable  service  lists,  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  9, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  95-19475  Filed  8-7-95;  8:45  am] 

HJJNO  COM  e717-01-M 

[Docket  No.  GT95-1 1-001] 

Williams  Natural  Gas  Company;  Notice 
of  Refund  Report 

August  2, 1995. 

Take  notice  that  on  July  28, 1995, 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  a  report  of  additional 
refunds  of  Kansas  ad  valorem  taxes 
made  to  customers,  pursuant  to 
Commission  Order  on  Court  Remand  in 
Docket  Nos.  GP83-1 1-002  and  RI83-9- 
003.  Colorado  Interstate  Gas  Company, 
65  FERC  161,292  (1993). 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  customers  receiving  a 
refund,  all  participants  listed  on  the 
service  lists  maintained  by  the 
Commission  in  the  docket  referenced 
above,  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  SU«et,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  August  9, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceedings. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  95-19476  Filed  8-7-95;  8:45  am] 

MLUNQ  COM  SriT-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5274-7] 

Disclosure^Df  Confidential  Business 
Information  Obtained  Under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  to  EPA  Contractor  Biacic  and 
Veatch  Waste  Science  (BVWS) 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  request  for  comments. 

SUMMARY:  EPA  hereby  complies  with  the 
requirements  of  40  CFR  2.301(h)  and  40 
CFR  2.310(h)  for  authorization  to 
disclose  to  its  contractor,  BVWS,  Kansas 
City,  Missouri,  cost  recovery  support 
docimientation  for  the  Des  Moines  TCE 
Superfund  Site.  This  disclosiue 
includes  Confidential  Business 
Information  (CBI)  which  has  been 
submitted  to  EPA  Region  Vn,  Superfund 
Division.  BVWS's  principal  office  is  at 
6601  College  Blvd.,  Overland  Park, 
Kansas  66211. 

FOR  FURTHER  INFORMATION  CONTACT: 
Glenn  Curtis,  Superfund  Division.  U.S. 
Environmental  Protection  Agency,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101.(913)551-7726. 

Notice  of  Required  Determinations, 
Contract  Provisions  and  Opportimity  to 
Comment:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  as  amended  (commonly 
knowrn  as  "Superfimd").  requires  tiie 
establishment  of  an  administrative 
record  upon  which  the  President  shall 
base  the  selection  of  a  response  action. 
CERCLA  also  requires  the  maintenance 
of  many  other  records.  EPA  has  entered 
into  ARCS  Contract  No.  68-W8-0064 
for  management  of  those  records.  EPA 
Region  Vn  has  determined  that 
disclosure  of  CBI  to  BVWS  is  necessary 
in  order  that  the  contractor  may  carry 
out  the  work  requested  under  the  above 
contract  with  EPA.  The  contract 
complies  with  all  requirements  of  40 
CFR  2.301(h)(2)(ii)  and  40  CFR  2.310(h). 
EPA  Region  VII  will  require  that  each 
BVWS  employee  working  on  cost 


recovery  work  sign  a  written  agreement 
that  he  or  she: 

(1)  Shall  use  the  information  only  for 
the  piu-pose  of  carrying  out  the  woik 
required  by  the  contract; 

(2)  Shall  refrain  from  disclosing  the 
information  to  anyone  other  than  EPA 
without  the  prior  written  approval  of 
each  affected  business  or  of  an  EPA 
regional  office;  and 

(3)  Shall  return  to  EPA  all  copies  of 
the  information  and  any  contracts  or 
extracts  therefrom  (a)  upon  completion 
of  the  contract,  (b)  upon  request  of  the 
EPA.  or  (c)  whenever  the  information  is 
no  longer  required  by  BVWS  for 
performance  of  work  requested  under 
the  contract.  These  non-disclosure 
statements  shall  be  maintained  on  file 
with  the  EPA  Region  VII  Project  Officer 
for  BVWS.  BVWS  employees  will  be 
provided  technical  direction  from  their, 
respective  EPA  contract  management 
staff. 

EPA  hereby  advises  affected  parties 
that  they  have  ten  (10)  worlcing  days  to 
comment  pursuant  to  40  CFR 
2.301(h)(2)(ii)  and  40  CFR  2.310(h). 
Comments  should  be  sent  to:  Glenn 
Curtis,  U.S.  Environmental  Protection 
Agency.  Region  VII,  726  Minnesota 
Avenue,  Kansas  Qty.  Kansas  66101. 

Dated:  July  26. 1995. 
William  Rice, 

Acting  Regional  Administrator. 
[FR  Doc.  95-19489  Filed  8-7-95;  8:45  am] 
HLUNQCOM  aaao-ao-p 


[FRL-6274-8] 

Availability  of  Draft  Department  of 
Energy  Petition  to  Grant  the  Waste 
Isolation  Pilot  Plant  (WIPP)  a  Variance 
From  the  Land  Disposal  Restrictions 

AGENCY:  Environmental  Protection      " 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Environmental  Protection 
Agency  aimounces  the  availability  for 
public  comment  of  a  draft  no-migration 
variance  petition  submitted  to  the 
Agency  by  the  E)epartment  of  Energy 
(DOE)  for  its  Waste  Isolation  Pilot  Plant 
(WIPP)  on  May  31. 1995.  The  WIPP  is 
a  geological  repository  intended  for  the 
disposal  of  transuranic  mixed  hazardous 
and  radioactive  wastes  generated  by 
DOE  in  the  production  and 
decommissioning  of  nuclear  weapons. 
The  hazardous  portion  of  the  waste  is 
subject  to  the  land  disposal  restrictions 
of  the  Resource  Conservation  and 
Recovery  Act  (RCRA),  as  codified  at  40 
CFR  Part  268.  DOE's  no-migration 
petition  is  intended  to  show  that  the 
WIPP  will  comply  with  tiie  land 
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disposal  restrictions  by  demonstrating 
that  hazardous  constituents  will  not 
migrate  out  of  the  WIPP  disposal  imit 
for  as  long  as  the  wastes  remain 
hazardous  (a  regulatory  period  of  up  to 
10,000  years). 

DATES:  Public  comments  on  the  draft  no- 
migration  petition  should  be  submitted 
on  or  before  October  10, 1995. 
ADDRESSES:  Copies  of  the  draft  petition 
are  available  to  the  public  at  the 
following  address:  U.S;  Environmental 
Protection  Agency,  RCRA  Docket  (5305) 
401  M  Street  SW.,  Washington,  DC 
20460.  Comments  on  the  petition  also 
should  be  sent  to  this  address.  One 
original  and  two  copies  should  be 
submitted  and  should  be  identified  by 
the  regulatory  docket  reference  number 
F-95-WIPA-FFFFF.  The  docket  is  open 
from  9  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays. 
Docket  materials  may  be  reviewed  by 
appointment  by  calling  (202)  260-9327. 
Up  to  100  pages  of  material  from  the 
docket  may  be  copied  at  no  cost. 
Additional  copies  are  S0.15  per  page. 
Copies  of  the  draft  petition  also  are 
available  to  the  public  at  RCRA  dockets 
that  EPA  has  opened  in  New  Mexico. 
These  dockets  are  in  the  same  locations 
as  the  currently  existing  dockets  for  the 
EPA  Office  of  Radiation  and  Indoor  Air 
(ORIA).  ORIA  is  responsible  for 
regulating  the  radioactive  portion  of  the 
WIPP  waste  through  40  CFR  Part  191. 
Petition  locations  are:  (1)  EPA's  docket 
in  the  Governmental  Publications 
Department  of  the  Zimmerman  Library 
of  the  University  of  New  Mexico  located 
in  Albuquerque,  New  Mexico  (open 
&x)m  8:00  a.m.  to  9:00  p.m.  on  Monday 
through  Thursday,  8:00  a.m.  to  5:00 
p.m.  on  Friday,  9:00  a.m.  to  5:00  p.m. 
on  Saturday,  and  1:00  p.m.  to  9:00  p.m. 
on  Sunday);  (2)  EPA's  docket  in  the 
Fogelson  Library  of  the  College  of  Santa 
Fe  in  Santa  Fe,  New  Mexico,  at  1600  St. 
Michaels  Drive  (open  from  8:00  a.m.  to 
12:00  midnight  on  Monday  through 
Thursday,  8:00  a.m.  to  5:00  p.m.  on 
Friday,  9:00  a.m.  to  5:00  p.m.  on 
Saturday,  and  1:00  p.m.  to  9:00  p.m.  on 
Sunday);  and  (3)  EPA's  docket  in  the 
Municipal  Library  of  Carlsbad,  New 
Mexico,  101  South  Halegueno  (open 
frvm  10:00  a.m.  to  9:00  p.m.  on  Monday 
through  Thursday,  10:00  a.m.  to  6:00 
p.m.  on  Friday  and  Saturday,  and  1:00 
p.m.  to  5:00  p.m.  on  Sunday).  Up  to  100 
pages  of  material  from  the  docket  may 
be  copied  at  no  cost.  Additional  copies 
are  $0.15  per  page. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  about  the  no- 
migration  and  RCRA  permitting  process, 
contact  the  RCRA/Superfund  Hotline, 
U.S  Environmental  Protection  Agency, 


401  M  Street,  SW,  Washington,  DC 
20460,  (800)  424-9346  (toll-fr«e)  or 
(703)  412-9810  in  the  Washington,  DC 
metropolitan  area.  The  TDD  number  for 
hearing-impaired  callers  is  (800)  553- 
7672.  For  information  on  the  specific 
aspects  of  the  petition,  and  issues 
discussed  in  this  notice,  contact  Reid 
Rosnick  (703-308-8758)  or  Chris  Rhyne 
(703-30»-8658),  Office  of  Solid  Waste 
(5303 W)  U.S.  Environmental  Protection 
Agency,  401  M  St.,  SW,  Washington.  DC 
20460. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  provisions  of  40 
CFR  268.6,  EPA  granted  a  conditional 
no-migration  variance  to  DOE  on 
November  14, 1990  (55  FR  47709).  This 
variance  allowed  DOE  to  place 
hazardous  waste  subject  to  the  land 
disposal  restrictions  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
in  the  WIPP  for  the  limited  purposes  of 
below-ground  testing  and 
experimentation  over  a  ten  year  period. 
In  1993,  DOE  cancelled  the  proposed 
test  period,  after  a  determination  that 
the  tests  and  experiments  could  be  done 
faster  and  more  cheaply  above  ground. 
As  a  result,  the  1990  determination  was 
made  moot,  and  DOE  was  informed  that 
a  new  petition  for  a  long-term 
demonstration  would  need  to  be 
submitted  and  approved  before  any 
waste  could  be  accepted  at  the  facility. 
The  draft  petition  made  available  today 
is  the  first  step  in  that  approval  process. 

EPA  is  aware  that  this  draft  petition 
is  not  complete,  in  that  all  of  the 
required  information  for  a  long-term 
demonstration  is  not  contained  in  the 
document.  This  petition  covers  only  the 
disposal  phase  of  the  project  (the  first 
twenty  five  years  of  operation  of  the 
facility),  and  does  not  address  the  long- 
term  post-closure  performance  of  the 
repository.  DOE  has  noted  that  it 
intends  to  submit  the  portion  of  the 
petition  that  addresses  the  long-term 
migration  potential  in  June,  1996.  EPA 
has  provided  guidance  to  DOE  on  the 
requirements  for  submitting  a  complete 
petition  through  the  Agency's  guidance 
document  entitled  "No-Migration 
Variance  to  the  Hazardous  Waste  Land 
Disposal  Prohibitions:  A  Guidance 
Manual  for  Petitioners,"  and  by 
encouraging  pre-submission  discussions 
with  EXDE.  The  Agency  will  also  provide 
comments  on  DOE's  submitted  draft 
petition  to  provide  early  guidance  to 
DOE.  By  today's  Federal  Register 
notice,  the  EPA  encourages  the  public  to 
provide  comments  that  will  inform  its 
review  of  DOE's  draft  petition. 

EPA  also  emphasizes  that  after  the 
JuAe,  1996  submission,  EPA  will  review 
the  full  petition  and  determine,  through 


a  formal  rulemaking,  whether  to  issue 
the  variance  or  deny  the  no-migration 
petition.  Interested  members  of  the 
public  will  have  a  full  opportunity  to 
comment  on  the  petition  and  EPA's 
review  as  part  of  the  rulemaking 
process. 

Dated:  July  26. 1995. 
Elliott  P.  Laws, 

Assistant  Administrator  for  Solid  Waste  and 

Emergency  Response. 

IFR  Doc.  95-19490  Filed  ft-7-95;  8:45  ami 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders,  46  CFR  510. 
License  Number:  1622 
Name:  Carlos  Martinez  and  Company, 

Inc. 
Address:  44  South  Second  St., 

Philadelphia,  PA  19106 
Date  Revoked:  July  15, 1995 
Reason:  Failed  to  furnish  a  valid  surety 

bond. 
License  Number:  2361 
Name:  ISC  Transport,  Ltd. 
Address:  71-08  51st  Ave.,  Woodside, 

NY  11377 
Date  Revoked:  July  22, 1995 
Reason:  Failed  to  furnish  a  valid  surety 

bond. 
Bryant  L.  VanBrakle, 

Director,  Bureau  of  Tariffs,  Certification  and 
Licensing. 

IFR  Doc.  95-19485  Filed  8-7-95;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Roger  Berglund,  et  al.;  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banlts  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
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Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Conunraits  must  be  received 
not  later  than  August  22, 1995. 
A.  Federal  Reserve  Bank  of 
Mfaineapolis  Qames  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Roger  Ber^und.  Bowman,  North 
Dakota;  to  acquire  aa  additional  8.40 
percent,  for  a  total  of  27.80  percent,  and 
Susan  Beiglund.  Bowman,  North 
Dakota;  to  acquire  an  additional  9 
percent,  for  a  total  of  30  percent,  of  the 
voting  shares  of  Dakota  Western 
Bankshares,  Inc..  Bowman,  North 
Dakota,  and  thereby  indirectly  acquire 
Dakota  Western  Bank.  Bowman.  North 
Dakota. 

2.  Hershell  R.  Page,  Plankinton.  South 
Dakota;  to  acquire  an  additional  10.94 
percent,  for  a  total  of  59.50  percent; 
Thomas  R.  Page.  Plankinton,  South 
Dakota;  to  acquire  an  additional  6.87 
percent,  for  a  total  of  64.69  percent;  both 
serving  as  cotrustees  for  the  Ruth  Ann 
Page  Trust,  Plankinton,  South  Dakota; 
which  will  acquire  28.82  percent  of  the 
vcdng  shares  of  Page  Holding  Company, 
Plankinton,  South  Dakota,  and  thereby 
indirectly  acquire  Farmers  &  Merchants 
State  Bank,  Plankinton,  South  Dakota. 

B.  Federal  Reserve  Bank  of  Kansas 
aty  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Lenard  C.  Briscoe,  Kingfisher. 
Oklahoma;  to  acquire  100  percent  of  the 
voting  shares  of  Dewey  Coimty 
Bancorporation,  Inc.,  Taloga,  Oklahoma, 
and  thereby  indirectly  acquire  Dewey 
County  State  Bank,  Taloga.  Oklahoma. 

2.  Ward  H.  Reesman,  Falls  City, 
Nebraska;  to  acquire  an  additional  30.18 
percent,  for  a  total  of  54.18  percent,  of 
the  voting  shares  of  Admire  Bancshares, 
Inc..  Emporia,  Kansas,  and  thereby 
indirectly  acquire  Admire  Bank  and 
Trust,  Emporia,  Kansas.  This  transaction 
represents  the  acquisition  of  shares  and 
a  redemption. 

C  Federal  ReMrve  Bank  (tf  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 

1.  Homer  Lee  Bryce,  Henderson, 
Texas;  to  acquire  an  additional  .68 
percent,  hx  a  total  of  10.65  percent,  of 
the  voting  duMs  ot  Pred<mia 
Bancshues,  Inc.  Nacogdoches.  Texas, 
and  thereby  kuiliectly  acquire  Fredonia 
State  Bask,  Nacagdoches,  Texas. 


Board  of  Govemon  of  the  Federal  Reserve 
System,  August  2, 1995. 

WilUainW.  Wiles. 

Secretary  of  the  Board. 

[FR  Doc.  95-19493  Filed  8-7-95:  8:45  am] 
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First  Union  Corporatton,  et  ai.; 
Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  HoMing  Companies; 
and  Ac<|uisltions  of  Nontianking 
Companiss 

The  companies  listed  in  this  notice 
have  apphed  under  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14) 
for  the  Board's  approval  under  section 
3  of  the  Bank  Heading  Company  Act  (12 
U.S.C.  1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companies  have  also  appUed 
under  §  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  Board's 
approval  under  section  4(cKa)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  applications  are  available  for 
immediate  insf>ection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  ef 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commentiag  would  be  aggrieved  by 
approval  of  the  prq>osal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 


indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  1. 
1995. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  First  Union  Corporation,  Charlotte.- 
North  Carolina;  to  acquire  First  Union 
Corporation  of  New  Jersey,  Newark, 
New  Jersey,  which  vnll  become  a  bank 
holding  company  by  merging  with  First 
Fidelity  Bancorporation.  Newark,  New 
Jersey,  and  Philadelphia,  Pennsylvania, 
and  thereby  indirectly  acquire  First 
Fidelity  Bank,  N.A.,  Elkton,  Maryland; 
First  Fidelity  Bank,  Stamford, 
Connecticut;  First  Fidelity  Bank. 
Delaware,  Wilmington,  Delaware;  First 
Executive  Bank.  Philadelphia, 
Pennsylvania  (24.4  percent  of  the  voting 
shares). 

In  connection  %vith  this  application. 
Applicant  also  has  apphed  to  acquire 
Broad  &  Lombardy  Associates,  Inc., 
Newark,  New  Jersey,  and  thereby  engage 
in  acting  as  insurance  agent  or  broker 
for  credit  hfe  and  health  insurance  in 
conjunction  with  credit  transactions; 
acting  as  an  insurance  agent  or  broker 
for  the  sale  of  credit-related  property 
and  casualty  insurance  protecting  real 
and  personal  property  which  serves  as 
collateral  for  a  credit  transaction  and 
habiUty  coverage  as  part  of  a  jjackage  on 
home,  automobile  and  business  policies; 
and  acting  as  an  insurance  agent  or 
broker  for  insurance  for  affiliates, 
pursuant  to  S  225.25(b)(8)(i)  and  (iv)  of 
the  Board's  Regulation  Y. 

In  connection  with  this  application, 
AppUcant  also  has  applied  to  acquire 
First  Fidehty  Community  Development 
Corp.,  Newark,  New  Jersey,  and  thereby 
engage  in  community  development 
activities,  including:  debt  and  equity 
investments  in  residential,  commercial 
and  industrial  projects;  the  acquisition, 
ownership,  renovation,  development, 
leasing,  managing  or  exchanging,  selling 
or  promoting  of  real  and/or  personal 
property;  financial  counseling  to  all 
sectors  of  the  community,  especially  the 
small  business  sector,  and  coordination 
and  arrangement  of  joint  ventures  or 
participations  to  provide  financial 
assistance  to  low  and  moderate  income 
areas  of  the  States  of  New  Jersey  and 
Pennsylvania,  pursuant  to  §  225.25(b)(6) 
of  the  Board's  Regulation  Y. 

In  connection  with  this  appUcation, 
Applicant  also  has  applied  to  acquire 
Fidelcor  Life  Insurance  Company, 
Phoenix,  Arizona,  and  thereby  engage  in 
reinsurance  of  credit  hfe,  disabiUty  and 
heakh  insurance  written  by  an  outside 
msurance  carrier  in  connection  with 
loans  extended  by  bank  affiUates, 
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pursuant  to  §  225.25(b)(BKi)  of  the 
Board's  Regulation  Y. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
Waller  House  Corporation, 
Philadelphia,  Pennsylvania,  and  thereby 
engage  in  community  development 
activities,  pursuant  §  225.25a))(6)  of  the 
Board's  Relation  Y.  Conunents  on  this 
application  must  be  received  not  later 
than  Septmber  1. 1995. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

I.  The  Berens  Corporation,  Houston, 
Texas;  has  applied  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Berens 
Delaware,  Inc.,  Wihnington,  Delaware, 
and  thereby  indirectly  acquire  First 
National  Bank  of  Dayton,  Dayton,  Texas. 

In  connection  "with  this  application, 
Berens  Delaware,  Inc.,  Wilmington, 
Delaware,  also  has  applied  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
National  Bank  of  Dayton.  Dayton,  Texas. 

Also,  in  coimection  with  this 
application,  Applicant  has  applied  to 
engage  de  novo,  through  its  subsidiary, 
Berens  Credit  Corporation,  Houston, 
Texas,  and  engage  de  novo  in  mortgage 
leasing,  pursuant  to  §  225.25(b)(l)(iii)  of 
the  Board's  Regulation  Y;  commercial 
finance,  pursuant  to  §  225.25(b)(l)(iv)  of 
the  Board's  Regulation  Y;  and  leasing, 
pursuant  to  §  22S.25(b)(5)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  2, 1995. 
WillumW.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  95-19494  Filed  8-7-95;  8:45  am) 
aiLUNO  cooc  tno-oi-F 


NBD  Bancorp,  Inc.;  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 


Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consxunmation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  pubUc,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfoir  competition, 
conflicts  of  interests,  or  imsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaroing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  22, 
1995. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1 .  NBD  Bancorp.  Inc.,  Detroit, 
Michigan;  to  expand  the  geographic 
scope  of  its  subsidiary,  NBD  Real  Estate 
Services,  Inc.,  Indianapolis,  Indiana, 
and  thereby  engage  in  mortgage  lending 
and  servicing,  pursuant  to  § 
225.25(b)(l)(iii)  of  the  Board's 
Regulation  Y;  real  property  leasing, 
pursuant  to  §  225.25(b)(5)  of  the  Board's 
Regulation  Y;  credit  insurance,  pursuant 
to  §  225.25(b)(8)  of  the  Board's 
Regulation  Y;  management  consulting, 
pursuant  to  §  225.25(b)(ll)  of  the 
Board's  Regulation  Y;  and  real  estate 
appraising,  pursuant  to  §  225.25(b)(13) 
of  the  Board's  Regulation  Y.  NBD  Real 
Estate  Services,  Inc.  seeks  to  expand  the 
current  geographic  scope  fi-om  Indiana, 
Ohio  and  Kentucky,  to  nationwide. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  2, 1995. 
William  W.  Wiles, 
Secretary  of  the  Board. 
(FR  Doc.  95-19495  Filed  8-7-95;  8:45  am) 

BILUNC  CODE  S210-01-f 


Norwood  Associates  II,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 


Company  Act  (12  U.S.C  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  1, 1995. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge.  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1.  Norwood  Associates  U,  Hackensack, 
New  Jersey  (Norwood  H),  to  acquire  all 
of  the  outstanding  shares  of  Adwildon 
Corporation,  Hackensack,  New  Jersey 
(Adwildon):  and  (2)  Midland 
Bancorporation,  Inc.,  Paramus,  New 
Jersey  (Midland),  to  merge  Adwildon 
with  and  into  Midland  (Norwood  II  and 
Adwildon  together,  the  'AppUcants"). 
Midland  is  a  bank  holding  company 
with  respect  to  Midland  Bank  and  Trust 
Company,  Paramus.  New  Jersey  (Bank). 
Norwood  n  and  Adwildon  are  bank 
holding  companies  with  respect  to  their 
ownership  of  30.8  and  23.5  percent, 
respectively,  of  Midland.The 
applications  are  made  in  the  context  of 
a  corporate  reorganization  in  which 
Adwildon  will  be  dissolved  and  its  23.5 
percent  interest  in  Midland  will  be 
acquired  by  Norwood  n,  thereby 
increasing  Norwood  II's  interest  in 
Midland  to  54.3  percent. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 

30303: 

1.  Farmers  Bancshares,  Inc., 
Cheneyville,  Louisiana;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Fanners  Bank  &  Trust  of  Cheneyville, 
Cheneyville,  Louisiana. 

2.  Hibemia  Corporation,  New 
Orleans,  Louisiana;  to  merge  with  FNB 


Bancshares,  Inc.,  Lake  Providence. 
Louisiana,  and  thereby  indirectly 
acquire  The  First  National  Bank  of  Lake 
Providence,  Lake  Providence,  Louisiana. 

C  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Kensington  Bancorp.  Inc., 
Kensington,  Minnesota;  to  become  a 
bank  holding  company  by  acquiring 
87.60  percent  of  the  voting  shares  of 
First  State  Bank  of  Kensington, 
Kensington,  Miimesota. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  2, 1995. 

Vraiiaa  W.  Wiks. 

Secretary  of  the  Board. 

{FR  Doc  95-19496  Filed  8-7-95;  8:45  am] 

mUMta  COOK  ttllMtl-F 
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WMiaa  Bank  Shares,  Inc.,  at  al.;  Notice 
of  Applications  to  Engage  da  novo  In 
Permissible  Nonbanking  Activitias 

llie  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throu^out  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 


express  their  views  in  writing  on  the 
question  whether  consimunation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  heu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  22, 1995. 

A.  Federal  Reserve  Baink  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Withee  Bank  Shares.  Inc..  Withee. 
Wisconsin;  proposes  to  form  a 
commimity  development  corporation, 
tentatively  named  The  Hometown 
Development  Corp<uation,  Withee, 
Wisconsin;  and  thereby  engage  de  novo 
in  commimity  development  activities, 
pursuant  to  §  225.25(b)(6)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Miimesota  55480: 

1.  Norwest  Corporation,  Minneapolis, 
Miimesota;  proposes  to  estabUsh 
through  its  wholly-owned  indirect 
subsidiary,  Norwest  Ventures,  Inc.,  Des 
Moines,  Iowa,  a  joint  venture  named 
subsidiary.  Southeastern  Residential 


Mortgage,  Raleigh,  North  Carolina,  and 
thereby  engage  de  novo  in  residential 
mwtgage  lending  business,  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y.  The  joint  venture  partner  is  Howard 
Perry  &  Walston  Realty,  Inc.,  Raleigh, 
North  Carolina. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  2, 1995. 
WilUam  W.  Wilos, 
Secretary  of  the  Board. 
(FR  Doc.  95-19497  FUed  8-7-95;  8:45  am] 
■UMO  coot  ans^-P 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Tanninatk>n  of  the  Waiting  Period 
Under  the  Prsmargar  Notifk»tion 
Rules 

Section  7  A  of  the  Qeyton  Act,  15 
U.S.C.  18a,  as  added  by  Tide  n  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
p>eriod  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between:  071795  and  072895 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


James  P.  McCready,  BrenNn  Cocporaboa  McCready  Brenlin4lofcJco.  Inc 

Triton  Financial  Corporation,  Harry  T.  Dozer,  PEL  Corporation  

Gtenn  R.  JonM.  Benchmark/Manassas  lr>vestors  Corp..  BenchmarK/Manassas  Catte  Fund  Lim^ 
CharterfKHise  Equity  Partners  II,  LP..  Masada  Cable  Partners  II,  LP..  Masada  Cable  Partners  II  LP 
Sumner  M.  Redstone,  David  J.  Harris,  Broadcast  Corporation  of  Georgia 

Marois  Cable  Company,  LP.,  Cencom  of  Alabama,  LP..  Cemcom  of  Alabama.  LP  .  ~"'Z1 

CenConn  Health  Corporation.  B.M.H.  Corporation,  B.M.H.  Corporation 

Peter  J.  Canafian.  T/SF  Communications  Corporation.  BMT  Communications  Inc 

De  La  Rue  pic,  Brandt.  Inc.,  Brandt,  Inc 

Sybron  International  Corporation,  BTR  pic,  a  UK  company.  Nunc,  Inc !."!"!!"."!'."  

Castle  Harlen  Partners  II.  LP..  Eudid  Services  Corporation,  EucHd  Services  Corporation  .. 

Team  Renlal  Group,  Inc.,  The  Miridn  Partnership,  BRAC-OPCO,  Inc 

Enserch  Corporation,  Jonathan  Carrol.  DGS  Holdings  Corp 

Wendy^  International,  Inc.,  Wendy's  of  Greater  Pittsburgh,  Inc..  Wendy's  of  Greater  pitwj^'jnc'! 
^^^*^  P»c,Jnter-Stete  Lumber  Company  1989  Restated  ESOP  and  Tmst,  Inter-Stete  Lunger  Corwieny  l 
Reflated  ESOP  and  Trust 


Pm4No. 


95-2130 
95^1933 
95-2014 
95-2040 
95-2058 
95-2116 
95-2152 
95-1978 
96-2067 
95-2098 
95-2105 
95-1803 
95-2079 
95-2094 

95-2118 


Date 
terminated 


07/17/95 
07/18/95 
07/1095 
07/18/95 
07/18/95 
07/18/95 
07/1  a«5 
07/20/95 
07/20/95 
07/20^5 
07/20/95 
07/21/95 
07/21/95 
07/21/95 

07/21/95 
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Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


CRH  pic,  Val  Stakef,  Staker  Paving  and  Constructioo  Company,  Inc 

Norttiwestem  Healthcare  Network.  Mklwest  Community  Health  Service.  Inc.,  Midwest  Community  Health  Sennce. 


Inc 


US  Province  of  the  Congregation  of  Bon  Secours  of  F>aris,  Gulf  Area  MedKal  Programs,  Inc.,  Venice  Hospital.  Inc  .. 

Morgan  Stanley  Capital  Partners  III,  LP.,  Enron  Corp..  Transwestem  Gathering  Company  

American  International  Group,  Inc.,  Burfington  Resources  Inc.,  Meridian  Oil  Production  Inc.  and  Southland  Royalty 


Co 


Bergen  Brunswig  Corporatk)n,  Cok)nial  Healthcare  Supply  Co..  Cotonial  Healthcare  Supply  Co 

Allergan,  Inc.,  Equilease  HoWing  Corp..  HeraW  Phannacal.  Inc  

Community  Health  Systems.  Inc.,  Davkl  M.  Wikte,  Kentucky  River  Company 

Community  Health  System,  Samuel  W.  Owen,  Kentucky  River  Company  _ ~ 

Phoenix  Home  Life  Mutual  Insurance  Company,  First  Spring  Financial  Associates.  Kalvin-MMIer  Hokings  Ltd  . — 

Mitsubishi  Chemical  CorporatkKi,  Kamifche  Conpany,  Pacifk:  Western  Extruded  Plastk»  Company  

ApoOo  Real  Estate  Investment  Fund,  LP.,  Insignia  FinarKiai  Group,  Inc.,  Insignia  Finarx^ial  Group.  Inc 

The  Goklman  Sachs  Group,  LP.,  ITT  Corporatwn,  ITT  Federal  Savings  Bank,  FSB 

Valmont  Industries,  Inc.,  Mwroflect  Company,  Inc.,  Mfcrollect  Company,  Inc 

Dort  A.  Cameron,  III,  Random  Access,  Inc..  Rarxkxn  Access,  Inc  

Alan  B.  Miller,  Baptist  Hospitals  and  Health  Systems,  Inc.,  Manatee  Hospitals  and  Health  Systems,  Inc' 

Kenper  CorporatkMi,  Starmanager  Investment,  LP.,  Dreman  Value  Management,  LP 

SunAmerica  Inc.,  The  Mutual  Life  Insurance  Company  of  New  York,  Hilton  PavHkxi  Hotel— Mesa.  Arizona 

Deposit  Guaranty  Corp.,  Del  K.  Bowden,  First  Mortgage  Corp „ ~. 

Ftnanziaria  De  Agostini  s.r.l.,  K-lll  Communicatk>ns  CorporatMn.  NewfieU  Pubicatkms,  Inc „ ^.... 

Deposit  Guaranty  Corp.,  Lariy  J.  RchHng,  First  Mortgage  Corp 

Kelso  Investment  Associates  V,  L.P.,  Hams  Specialty  Chemfcals,  Inc.,  Harris  Specialty  Chemteals,  Inc  

Zapata  Corporatkxi,  Envirodyne  Industries,  Inc.,  Envirodyne  Irxlustries,  Inc 

Saratoga  Partners  III,  LP.,  Thomas  E.  Wood.  Inc.,  Thomas  E.  Wood,  Inc 

Ben  Welder,  c/o  Wekler  Health  and  Fitness,  Bernard  Sherman,  Natwnal  Institute  of  Nutrition.  Inc — 

The  Chase  Manhattan  Corporatkm.  J.P.  Morgan  &  Co..  Incorporated,  Morgan  Guaranty  Tmst  Company  of  New 


PMNNo. 


York 

George  P.  Mitchell,  Mobil  Corporatkjn,  Mobil  Producing  Texas  &  New  Mexk»,  Inc 

Western  Gas  Resources.  Inc.,  Enron  Corp..  Transwestem  Gattiering  Company 

First  Chicago  Corporatron,  Seagull  Energy  CorporatkMi,  Seagull  Energy  E&P  Inc -.. 

Casino  America,  Inc.,  Edward  J.  DeBartok),  Jr.,  Louisiana  Rivertx>at  Gaming  Partnership 

Casino  America,  Inc.,  Casirw  America,  Inc.,  Louisiana  Rivertx»t  Gaming  Partnerstiip 

Triare  Companies,  Inc.,  Joseph  Umbach,  Joseph  Vk:tori  Wines,  Inc - .-. 

Welsh,  Carson,  Anderson  &«towe  VI,  LP.,  EJV  Partners,  L.P.,  EJV  Partners.  LP  

NEXTEL  Communicatmns,  Inc.,  Tele-CommunKatrans,  Inc.,  American  Mobile  Systems  Incorporated  

NEXTEL  Communicatwns,  Inc.,  PowerFone  HokSngs.  Inc.,  PowerFone  HoWings,  Inc 

Newco  c/o  CenCall  Communkartkxw  Corp..  NEXTEL  Inc.,  NEXTEL  Inc ~ 

NEXTEL  Communcatwns.  Inc..  Newco  c/o  CenCaN  Communicalwns  Corp..  Newco  c/o  CenCaU  Communkations 

Corp  .„ - 

CervCall  Communkatkyis  Corp.,  Motorola,  Inc.,  Motorola,  Inc - 

Motorola,  Inc.,  CenCall  Communkattons  Corp.,  CenCall  Commurtcatkxis  Corp - — 

Nextel  CommuracatkKtt,  Inc.,  Motorola,  Inc.,  Motorola,  Inc — - 

Motorola,  Inc..  Nextel  Communfcattons,  Inc.,  Nextel  Commurecattons.  Inc  ..„ ~ 

Dean  Foods  Conpany.  John  Hancock  Capital  Growth  Fund  III.  Limited  Partners.  Norcal  Crosetii  Foods.  Inc 

The  Coca-Cola  Company.  Barq's.  Inc..  Barq's.  Inc  «» 


9&-2120 

95-2123 
95-2127 
95-2136 

95-2137 
95-2139 
95-2142 
95-2143 
95-2144 
95-2145 
95-2146 
95-2150 
95-2151 
95-2154 
95-2155 
95-2156 
95-2159 
95-2165 
95-2166 
95-2179 
95-2198 
95-2081 
95-2135 
95-2157 
95-2163 

95-2172 
95-2176 
95-2185 
95-2188 
95-2195 
95-2196 
95-2107 
95-2173 
93-1828 
94-0496 
94-0574 

94-0575 
94-0623 
94-0624 
94-0714 
94-0715 
95-2042 
95-0866 


Date 
terminated 


07/21/95 

07/21/95 
07/21/95 
07/21/95 

07/21/95 
07/21/95 
07/21/95 
07/21/95 
07/21/95 
07/21/95 
07/21/95 
07/21/95 
07/21/95 
07/21/95 
07/21/95 
07/21/95 
07/21/95 
07/21/95 
07/21/95 
07/21/95 
07/21/95 
07/25/95 
07/25/95 
07/25/95 
07/25/95 

07/25/95 
07/25/95 
07/25/95 
07/25/95 
07/25/95 
07/25/95 
07/26/95 
07/26/95 
07/27/95 
07/27/95 
07/27/95 

07/27/95 
07/27/95 
07/27/95 
07/27/95 
07/27/95 
07/27/95 
07/28/95 


FOR  FURTHER  MFORMATKM  CONTACT: 
Sandra  M.  Peay  or  Renee  A.  Horton. 
Contact  Representatives,  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition.  Room 
303.  Washington.  DC  20580.  (202)  326- 
3100. 

By  Direction  of  the  Commission. 
Donald  S.  Claric 
Secretary. 

[FR  Doc.  95-19S47  Filed  8-7-95;  8:45  am] 
■LUNO  cooc  tTao-evM 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DockatNo.95F-4>244] 

Union  Cait>ide,  Corp.;  Filing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Nodce. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Union  Carbide,  Corp.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  redefine  the 
limitations  for  n-butoxypolyoxy- 


ethylenepolyoxypro-  pylene  glycol 
intended  for  use  as  a  defoaming  agent  in 
sugar  beet  processing  by  viscosity. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mitchell  Cheeseman,  Center  for  Food 
Safety  and  AppUed  Nutrition  (HFS- 
217),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3083. 

SUPPLEMENTARY  INFORMATION:  Under  Uie 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAF  5A4473)  has  been  filed  by 
Union  Carbide.  Corp..  P.O.  Box  670, 
Bound  Brook.  NJ  08805.  The  petition 
proposes  to  amend  the  food  additive 
regulations  in  §  173.340  Defoaming 
agents  (21  CFR  173.340)  to  redefine 


limitations  for  n- 

butoxypolyoxyeUiylenepolyoxypropyle- 
ne  glycol  intended  for  use  as  a 
defoaming  agent  in  sugar  beet 
processing  by  viscosity. 

The  agency  has  determined  under  21 
CFR  25.24(a)(9)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  efiect  on 
the  htunan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  July  24, 1995. 
Alan  M .  Rulis, 

Acting  Director,  Office  ofPremarket 
Approval.  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  95-19540  Filed  8-7-95;  8:45  am] 
WUMQ  cooc  41M-»1-F 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  l.and  Management 

[NV-050-05-1 230-00;  SRP  NV05O-9S-001] 

Temporary  Closure  of  Public  Lands; 
Nevada 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  temporary  closure  of 
certain  public  lands  and/or  roads  during 
the  1995  ACERBIS  Nevada  Rally. 

SUMMARY:  Certain  public  lands  within 
the  State  of  Nevada  will  be  temporarily 
closed  during  the  1995  ACERBIS 
Nevada  Rally  for  the  protection  of 
participants,  resources,  and  the  public. 
Certain  roads  will  be  closed  to  public 
access  during  August  13  to  August  20, 
1995. 

EFFECTIVE  DATES:  August  12  to  20, 1995. 
SUPPLEMENTARY  INFORMATION:  Certain 
public  lands,  roads,  and  trails  utilized 
for  the  1995  ACERBIS  Nevada  Rally  in 
Clark,  Lincoln,  Esmeralda,  Nye, 
Mineral,  Churchill,  Pershing,  Lander, 
Humboldt,  Eureka,  Elko,  and  White  Pine 
Counties  of  Nevada,  will  be  temporarily 
closed,  during  the  Rally,  to  public 
access  for  up  to  12  hours,  fit)m  6  a.m. 
until  6  p.m.  to  protect  persons,  property, 
and  public  lands  resources.  The  public 
lands  to  be  closed  are  those  lands 
within  50  feet  of  the  centerline  of  roads 
and  trails  of  the  proposed  course.  Maps 
of  the  rally  are  available  for  inspection 
at  the  Bureau  of  Land  Management 
Offices  in  Las  Vegas,  Elko,  Ely, 
Tonopah.  Winnemucca.  Battle 
Mountain,  and  Carson  City  in  Nevada. 
^)ecific  roads  used  for  the  rally  will 
only  be  closed  the  date  of  that  staee  erf 
the  Rally. 


This  closure  does  not  apply  to  Federal 
or  State  highways  but  does  apply  to 
County  maintained  roads  on  public 
lands. 

The  authority  for  this  action  is  43  CFR 
8364.1.  Persons  who  violate  or  fail  to 
comply  with  this  closure  order  are 
subject  to  penalties  provided  in  43  CFR 
8360.7. 

Dated:  August  2, 1995. 
Gary  Ryan, 

Acting  District  Manager,  Las  Vegas. 

(FR  Doc.  95-19555  Filed  8-7-95;  8:45  am] 

BIUJNQ  cooc  1230-HC-H 


831,  Elko,  NV  89803.  Comments  shall  be 
submitted  by  September  22, 1995. 

Dated:  July  28, 1995. 
Nancy  Mwlpt, 
Acting  District  Manager 
(FR  Doc.  95-19440  Filed  8-7-95;  8:45  am) 

ilLUNa  cooc  4310-HC-P 


[NV-930-S700-10;  N-60068] 
Notice  Of  Realty  Action;  Nevada 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Notice. 


[CO-SaO-1»20-00-4357;  COC-585141 

Proposed  Withdrawal:  Opportunity  for 
Public  Meeting;  Colorado 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 


SUMMARY:  The  following  land  in  Elko 
County,  Nevada  is  being  considered  for 
disposal  by  direct  sale,  including  the 
mineral  estate  with  no  known  value, 
under  Section  203  and  Section  209  of 
the  Federal  Land  Policy  and 
Management  Act  (FLPMA)  of  October 
21,  1976  (43  U.S.C.  1713  and  1719)  at 
no  less  than  fair  market  value: 

Mount  Diablo  Meridian,  Nevada 

T.  47  N.,  R.  64  E., 
Sec.  12,  NEV4NE'/.SWV«, 

NWV4NEV4SWV«,  NEV4NWV4SWV4. 
Comprising  of  30  acres,  more  or  less. 

The  above  described  land  is  being 
offered  as  a  direct  sale  to  Elko  County. 
Final  determination  on  disposal  will  be 
made  after  completion  of  an 
environmental  analysis.  Another  Notice 
of  Realty  Action  will  be  issued  at  that 
time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Detailed  information  concerning  this 
action  is  available  for  review  at  the 
Bureau  of  Land  Management,  Wells 
Resource  Area,  3900  E.  Idaho  Street, 
Elko,  Nevada. 

Upon  publication  of  this  Notice  of 
Realty  Action  in  the  Federal  Register, 
the  lands  will  be  segregated  firom  all 
forms  of  appropriation  under  the  public 
land  laws,  including  the  mining  laws, 
but  not  the  mineral  leasing  laws  or 
disposals  pursuant  to  Sections  203  and 
209  of  FLPMA.  The  segregation  shall 
terminate  upon  issuance  of  a  patent  or 
other  document  of  conveyance,  upon 
publication  in  the  Federal  Register  of  a 
Notice  of  Termination  of  Segregation,  or 
270  days  from  date  of  this  publication, 
which  ever  occurs  first. 

Interested  parties  may  submit 
comments  to  the  Elko  Distiict  Office, 
Bureau  of  Land  Management,  P.O.  Box 


SUMMARY:  The  U.S.  Department  of 
Energy  proposes  to  withdraw 
approximately  322  acres  of  public  lands 
for  5  years  to  protect  lands  needed  for 
the  construction  process  for  the 
Maybelle  Disposal  Site.  This  order 
closes  these  lands  to  operation  of  the 
public  land  laws  and  to  location  and 
entry  imder  the  mining  laws  for  up  to 
two  years.  The  lands  remain  open  to 
mineral  leasing  subject  to  approval  by 
Secretary  of  Energy,  the  Secretary  of  the 
Interior,  and  the  Atomic  Enei^y 
Commission. 

DATES:  Comments  on  this  proposed 
withdrawal  or  requests  for  public 
meetings  must  be  received  on  or  before 
November  6,  1995. 

ADDRESSES:  Comments  and  requests  for 
a  meeting  should  be  sent  to  the 
Colorado  State  Director,  BLM,  2850 
Youngfield  Street,  Lakewood,  Colorado 
80215-7076. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius,  303-239-3706. 
SUPPLEMENTARY  INFORMATION:  On  August 
31, 1995,  the  Department  of  Energy  filed 
an  application  to  withdraw  the 
following  described  pubHc  lands  from 
operation  of  the  public  land  laws, 
including  location  and  entry  under  the 
United  States  mining  laws  (30  U.S.C.  Ch 
2)  to  protect  construction  operations  for 
the  Maybelle  Disposal  Site: 

Sixtli  Principal  Meridian 

T.  7  N..  R.  94  W.. 
Sec.  18,  lot  8  and  SEV4SWV4; 
Sec.  19.  lots  9, 11, 13.  and  15,  E'/^NE'/i'/i, 

E'/iEVzNE'ASW'ANE'A. 

EV2SEV4SWV4NEV4,  E'/iNE'/iNW'ASE'/i, 

EV2WV2NfEV4NWV4SEV4,  and 

SEV4NWV4SEV4; 
Sec.  30,  a  corridor  1.000  feet  wide  along 

Johnson  Wash  in  the  E'-^jNE'/i  and  the 

SEV4. 

The  areas  described  aggregate 
aipproximateiy  322  acres  of  public  lands  in 
Mof&t  County. 

The  purpose  of  this  withdrawal  is  to 
protect  the  constructiwi  process  for  the 
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Maybelle  Uranium  Mill  Tailings 
construction  site.  For  a  period  of  90 
days  from  the  date  of  publication  of  this 
notice,  all  parties  who  wish  to  submit 
comments,  suggestions,  or  objections  in 
connection  with  this  proposed 
withdrawal,  or  to  request  a  public 
meeting,  may  present  their  views  in 
writing  to  the  Colorado  State  Director.  If 
the  authorized  officer  determines  that  a 
meeting  should  be  held,  the  meeting 
will  be  scheduled  and  conducted  in 
accordance  with  43  CFR  23l0.3-l(c)(2). 

Tliis  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2310. 

For  a  period  of  two  years  from  the 
date  of  publication  in  the  Federal 
Register,  these  lands  will  be  segregated 
from  operation  of  the  public  land  laws, 
including  the  mining  laws,  as  specified 
above,  unless  the  application  is  denied 
or  cancelled  or  the  withdrawal  is 
approved  prior  to  that  date.  During  this 
period  the  Bureau  of  Land  Management, 
in  conjunction  with  the  Department  of 
Energy,  will  continue  to  manage  these 
lands. 

Jenoy  L.  Saimden, 
Realty  Officer. 

[FR  Doc.  95-19445  Filed  8-7-95: 8:45  am] 
MUMQ  coot  4310^M-P 


Rsh  and  Wildlife  Service 

Notice  of  Availability  of  the  Final 
Sharon  Steel  Damage  Settlement  A 
Conceptual  Reetoration  Plan  and 
Request  for  Project  Proposals 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  availability  and 

request  for  project  proposals. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  of  the  Final  Conceptual 
Restoration  Plan  for  restoration  of 
migratory  bird  resources  injured  by  the 
release  of  hazardous  materials  from  the 
Sharon  Steel  and  Midvale  Slag 
Superfund  sites,  along  the  Jordan  River 
in  Salt  Lake  County,  Utah.  The 
Conceptual  Restoration  Plan  outlines  a 
process  for  preparing,  identifying  and 
selecting  cooperative  riparian  habitat 
restoration  projects  and  includes 
application  requirements.  Project 
proposals  are  due  by  November  1, 1995. 
DATES:  Cooperative  project  proposals 
will  be  accepted  imtil  November  1, 
1995. 

ADDRESSES:  Requests  for  copies  of  the 
Final  Conceptual  Restoration  Plan  and 
submission  of  project  proposals  or 
materials  may  be  made  to:  U.S.  Fish  and 
Wildlife  Service,  Salt  Lake  Qty  Field 


Office,  Lincok  Plaza,  145  East  1300 
South,  Suite  404,  Salt  Lake  Qty,  Utah 
84115. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Williams,  Assistant  Field 
Supervisor,  or  Brandt  Gutermuth, 
environmental  contaminants  program. 
Salt  Lake  Qty  Field  Office  (see 
ADDRESSES  section)  telephone  801-524- 
5001  ext  139. 

SUPPLEMENTARY  INFORMATION:  In  1991, 
the  Department  of  the  Interior  and  the 
Fish  and  Wildlife  Service  received  a 
$2.3  million  damage  settlement  in 
compensation  for  injuries  to  migratory 
birds  and  endangered  species  along  the 
Jordan  River,  Utah,  caused  by  the 
release  of  hazardous  substances  from 
the  Sharon  Steel  and  Midvale  Slag 
Superfund  sites.  Under  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  guidelines,  the  Service  must 
use  this  money  to  restore,  replace,  or 
acquire  the  equivalent  of  the  trust 
resources  injured  on  site  and/or  by 
contaminants  released  from  the  site. 
The  Final  Conceptual  Restoration 
Plan  was  developed  in  cooperation  and 
coordination  with  the  State  of  Utah 
under  authority  of  a  1991  Memorandum 
of  Understanding  and  was  developed  in 
accordance  with  Natural  Resource 
Damage  Assessment  regulations 
promulgated  by  the  Department  and 
codified  at  43  CFR  part  11. 
Announcement  of  the  Draft  Conceptual 
Restoration  Plan  was  published  in  the 
Federal  Register  on  January  24. 1995. 
and  a  public  review  period  extended 
from  that  date  to  March  31. 1995.  The 
Final  Conceptual  Restoration  Plan  has 
been  revised  to  reflect  comments 
received  during  this  review  period. 

llie  Conceptual  Restoration  Plan  for 
the  Sharon  Steel  and  Midvale  Slag 
Superfund  sites  in  Salt  Lake  County 
proposes  natural  resource  restoration 
through  Service  partnerships  with 
Federal,  State,  and  local  govenunents, 
as  well  as  the  environmental 
community.  The  Plan  provides 
background  on  injuries  to  trust 
resoiut»s  in  the  Jordan  River  system, 
identifies  priority  restoration  activities, 
and  presents  a  process  for  preparing, 
identifying,  and  selecting  specific 
cooperative  restoration  projects.  Once 
specific  projects  have  been  selected,  a 
draft  Restoration  Plan  will  be  prepared 
and  made  available  for  public  review 
and  comment.  Project  implementation 
will  begin  after  this  Restoration  Plan  is 
finalized  and  National  Environmental 
Policy  Act  (NEPA)  requirements  are 
met. 

Interested  members  of  the  public  and 
potential  project  applicants  are  invited 


to  review  the  Final  Conceptual 
Restoration  Plan  and  to  submit 
proposals.  In  Utah,  copies  are  available 
at  the  Service's  Ecological  Services 
Office  in  Salt  Lake  City  (see  ADDRESSES 
section),  the  Utah  Department  of 
Environmental  Quality.  Division  of 
Environmental  Response  and 
Remediation  (168  North  1950  West.  Salt 
Lake  City,  84116).  and  the  Salt  Lake  Qty 
Library. 

Dated:  August  1 , 1 995. 
Tory  T.'Tuiell, 

Acting  Reponal  Director,  Regiori  6,  Denver, 
Colorado. 

[FR  Doc.  95-19444  Filed  8-7-95;  8:45  am] 
BHJJNQ  COOe  4310-66-M 


National  Park  Service 

Final  Environmental  Impact  Statement 
for  Ehwtia  River  Ecosystem 
Restoration,  Olympic  National  Park, 
WA 

ACTION:  Notice  of  availability  on  the 
final  environmental  impact  statement. 

SUMMARY:  This  notice  announces  the 

availability  of  a  final  environmental 

impact  statement  (FEIS)  for  the 

restoration  of  the  Elwha  River 

Ecosystem  in  Olympic  National  Park, 

Washington. 

LOCATIONS:  Public  reading  copies  of  the 

FEIS  will  be  available  for  review  at  the 

following  locations: 

Office  of  Public  Affairs,  National  Park 
Service,  Department  of  the  Interior. 
18th  and  C  Streets  NW.,  Washington, 
DC  20240,  Telephone:  202-208-6843. 

Olympic  National  Park,  National  Park 
Service,  600  E.  Park  Avenue,  Port 
Angeles,  WA  98362,  Telephone:  206- 
452~4501. 

North  Olympic  Library  System,  Port 
Angeles  Branch,  207  S.  Lincoln  Street, 
Port  Angeles,  WA,  Telephone:  206- 
452-9253. 

Government  Documents,  Seattle  Public 
Library,  1000  4th  Avenue,  Seattle, 
WA  98104-1193,  Telephone:  206- 
386-4686. 

Government  Publications,  Suzzallo 
Library,  University  of  Washington, 
Seattle,  WA  98195,  Telephone:  206- 
543-1937. 

Pacific  West  Field  Office,  Columbia/ 
Cascades  Systems  Support  Office,  909 
First  Avenue,  Seattle,  WA  98104- 
1060,  Telephone:  206-220-4070. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Winter,  Elwha  River  Restoration 
Coordinator,  Olympic  National  Park, 
600  E.  Park  Avenue,  Port  Angeles,  WA 
98362,  Telephone:  206-452-0302.  A 
limited  niunber  of  copies  of  the  FEIS  are 
available  on  request.  All  who  submitted 


sidMtantive  comments  cm  the  Draft  EIS 
will  receive  a  copy  of  the  FEIS. 

SUPPLEMENTARY  MFORMATION:  The 
National  Park  Service  has  prepared  a 
Final  Environmental  Impact  Statement, 
Elwha  River  Ecosystem  Restoration. 
Olympic  National  Pari^.  Washington, 
The  FEIS  presents  the  proposed  action 
and  alternatives  for  restoration  of  the 
Elwha  River  Ecosystem  and  its  native 
anadromous  fish  runs.  The  proposed 
action  calls  for  the  removal  of  the  Elwha 
and  Glines  Canyon  Dams  to  accomplish 
the  Secretary  of  the  Interior's  objectives, 
as  directed  by  Public  Law  102-495,  the 
Elwha  River  Ecosystem  and  Fisheries 
Restoration  Act  of  1992,  to  restore  the 
river's  ecosystem  and  its  native 
anadromous  fish  runs. 

The  draft  environmental  impact 
statement  (DEIS)  for  this  action  was 
released  for  pubUc  review  in  October 
1994  Fcdmd  Register  Vol.  59,  No.  213), 
and  the  public  ctmunent  period  closed 
on  December  23. 1994.  Both  the  EffilS 
and  FEIS  analjrze  the  proposed  action 
and  four  alternatives  for  restoring  the 
Ehdia  River  ecosystem.  The  four 
alternatives  include  no  action — 
continuing  to  operate  the  dams  without 
anadromous  fish  mitigation;  dam 
retention — operating  the  dams  with 
addition  of  mitigation;  remove  only 
Elwha  Dam;  and  remove  only  Glines 
Canyon  Dam. 

The  FEIS  contains  all  letters  received 
during  the  pubUc  comment  period  and 
responses  to  substantive  comments  are 
contained  in  a  question  and  answer 
format.  A  summary  of  comments 
received  during  public  workshops  on 
the  DEIS  is  also  contained  in  the  FEIS. 

The  no  action  period  on  the  FEIS  will 
expire  30  days  after  the  Notice  of 
Availability  of  this  FEIS.  This 
programmatic  FEIS  is  connected  to  a 
second,  implementation  EIS  currently 
being  pre{>ared  which  will  analyze  site- 
specific  alternatives  for  removal  of  the 
dams  and  the  management  of  sediment. 

The  DEIS  and  FEIS  have  been 
completed  by  the  National  Park  Service 
in  cooperation  with  the  U.S.  Fish  and 
Wildlife  Service,  Bureau  of 
Reclamation,  Bureau  of  Indian  Affairs, 
and  the  Lower  Elwha  S'Klallam  Tribe. 

Dated:  July  26,  W55. 
KesBcth  NiMr. 

Director,  Office  of  Environmental  Policy  and 
Compliance. 

IFR  Doc  95-19451  Filed  8-7-95;  •:45  am) 
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Notice  of  Realty  Action;  Proposed 
Exchange  of  Federal  Property  for 
Private  Property,  Chattahoochee  River 
National  Reeraatfon  Area 

FOR  FURTHER  MFORMATKM  CONTACT: 

Superintendent.  Chattahoochee  River 
National  Recreation  Area,  1978  Island 
Ford  Parkway,  Dunwoody,  Georgia 
30350. 

SUPPLEMENTARY  MFORMATION:  Public 
comments  will  be  accepted  for  a  period 
of  45  days  bom  the  date  of  this  notice. 
L  The  following  described  Federally- 
owned  lands  whkh  were  acquired  by 
the  National  Park  Service  have  been 
determined  to  be  suitable  for  disposal 
by  exchange.  The  authority  of  this 
exchange  is  the  Act  of  August  15. 1978 
(16  U.S.C.  460ii.  et.  seq.)  which 
established  Chattahoochee  River 
Naticmal  Recreation  Area  (CRNRA). 

The  selected  Federal  lands  lie  within 
the  botmdaries  of  the  Gold  Branch  unit 
of  the  CRNRA  and  are  generally 
described  as  follows: 

A  parcel  of  land  containing  26.65 
acres  of  land  located  on  Lower  Roswell 
Road  and  Surrey  Trail,  Cobb  Coimty. 
Georgia. 

The  lands  have  been  surveyed  for 
cultural  resources  and  endangered  and 
threatened  species.  An  EnvircHimental 
Assessment  has  been  prepared  that 
indicates  this  property  be  exchanged  as 
the  preferred  alternative. 

Both  the  surface  and  the  mineral 
estates  are  to  be  exchanged.  There  are 
no  leases  or  permits  affecting  these 
lands. 

n.  In  exchange  for  the  lands  identified 
in  Paragraph  I  the  United  States  of 
America  will  acquire  two  parcels  lying 
within  the  boundary  of  CWJRA. 
Acquisition  of  these  lands  will 
consolidate  three  non-contiguous  tracts 
in  the  Gold  Branch  Unit  and  will 
facilitate  access  to  the  Chattahoochee 
River  and  property  already  owned  by 
the  United  States  in  the  Holcomb  Bridge 
Unit.  Both  the  surface  and  mineral 
estates  are  to  be  exchanges  and  these 
lands  will  be  administered  by  the 
National  Park  Service  as  a  part  of  the 
CRNRA  upon  completion  of  the 
exchange.  The  lands  are  being  acquired 
in  fee  simple  subject  only  to  rights-of- 
way  and  easements  of  records. 

The  lands  to  be  acquired  by  the 
United  States  of  America  are  generally 
described  as  follows:  A  parcel 
containing  4.45  acres  located  on  Lower 
Roswell  Road.  Cobb  County,  Georgia 
idmtified  as  Tract  105-11  and  a  parcel 
containing  2.63  acres  located  on 
Holcomb  Bridge  Road,  Gwinnett 
County,  Georgia  identified  as  Trace 
108-16. 


The  value  of  the  properties  to  be 
exchanged  shall  be  determined  by  a 
current  fair  market  value  appraisal  and 
if  they  are  not  approximately  equal,  the 
valoes  shall  be  equalized  by  payment  of 
cash  and/or  donation  as  circumstances 
require. 

Detailed  information  concerning  this 
exchange  including  precise  legal 
description.  Land  Protecticm  Plan, 
environmental  assessment,  and  cultural 
reports  are  available  at  the  address 
identified  above. 

For  a  period  of  45  calendar  days  from 
the  date  of  this  notice,  interested  parties 
may  submit  comments  to  the  above 
address.  Comments  will  be  evaluated 
and  this  action  may  be  modified  or 
vacated  accordingly.  In  the  absence  of 
any  action  to  modify  or  vacate,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  July  20, 1995. 
Frank  Catro^M. 
Field  Director.  Southeast  Area. 
(FR  Doc.  95-19452  Filed  8-7-95: 8:45  am] 
BIUMO  COM  4»10-10-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Dodcet  Na  3203S  (Sut>-No.  2)] 

Wieconsin  Central  Transportation 
Corporation,  et  ai.— Continuance  in 
Control— Fox  Valley  and  Western  Ltd. 

By  decision  served  February  11, 1993, 
we  presented  an  oversight  plan  which 
allowed  us  to  monitor  efiiectively  the 
competitive  results  of  Wisconsin  Central 
Transportation  Corporation's  fWCTC) 
continuance  in  control  of  Fox  Valley 
and  Western  Ltd.  (FV&W).'  As  detailed 
in  the  decision,  the  oversight  covers  5 
years  and  contains  five  elements: 
notification  of  shippers,  reporting  by 
applicants,  discussion  with  selected   * 
parties,  a  proceeding,  and  a  staff  report. 
We  have  been  actively  monitoring  the 
transaction  since  its  consummation  on 
Avsml  28, 1993. 

This  notice  initiates  one  element  of 
the  oversight  function — the  proceeding. 
In  our  February  1993  decision,  we  . 
stated  that  a  proceeding  would  be 
conducted  annually  diuing  which 
applicants,  shippers,  and  other 
interested  parties  may  express  thmr 
views  on  the  competitive  impacts  of  the 
transaction  and  on  appropriate 
conditions  to  remedy  any  substantial 


'  This  traiuaction  wa<  approved  by  dacition 
served  December  M).  1992,  which  was  cwiected  by 
a  decision  served  December  22, 1992.  See  Wiac. 
Central  Ttantportation  Corporation,  et  oi.,  9 
hCCld  233  (19S2X 
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anticompetitive  effects.  This  proceeding 
is  a  foct-finding  mechanism  and  will  not 
necessarily  result  in  a  f^mal  ruling. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  humaa 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1.  Applicants,  shippers,  and  other 
interested  parties  may  file  written 
comments  with  the  Commission 
regarding  the  competitive  impacts  of 
WCTC's  continuance  in  control  of 
FV&W.  Participants  are  asked  to 
address:  (1)  whether  substantial 
competitive  harm  has  resulted  firom  the 
transaction;  and  (2)  if  so,  whether 
appropriate  and  workable  conditions 
can  be  formulated. 

2.  Comments  will  be  accepted  no  later 
than  September  7, 1995.  An  original  and 
10  copies  of  the  comments,  referencing 
Finance  Docket  No.  32036  (Sub-No.  2). 
must  be  mailed  to:  Office  of  the 
Secretary,  Interstate  Commerce 
Commission,  1201  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20423. 
Comments  need  not  be  served  on  other 
persons.^ 

3.  This  decision  is  being 
simultaneously  published  in  the 
Federal  Register. 

4.  This  decision  is  being  served  on  all 
persons  appearing  on  the  service  list  in 
Finance  Docket  No.  32036. 

5.  This  decision  is  effective  on  August 
8. 1995. 

Decided:  July  26. 1995. 

By  the  Commission,  Chairman  Morgan, 
Vice  Chairman  Owen,  and  Commissioners 
Simmons  and  McDonald. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  9S-19513  Filed  8-7-95;  8:45  am] 
BIUMO  COOK  TNS-ei-P 

[Docket  No.  AB-414  (Sub-No.  IX)] 

lolva  Interstate  Railroad,  Ltd.— 
Abandonment  Exemption— in  Cass 
and  AudUtMn  Counties,  lA 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  Under  49  U.S.C.  10505,  the 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
10903-04  the  abandonment  by  the  Iowa 
hiterstate  Railroad,  Ltd.,  of  the  line  of 
railroad  between  milepost  445  near 
Atlantic,  lA,  and  milepost  465.20  near 
Audubon,  lA,  subject  to  standard 


2  For  further  information  contact  Thomas 
McNamara  of  the  Commission's  Office  of  Economic 
and  Environmental  Analysis  at  (202)  927-6201. 
TDD  for  the  hearing  impaired  is  (202)  927-5721. 


employee  protective,  interim  trail  use. 
public  use  and  environmental 
conditions. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  ofiier  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
September  7, 1995.  Formal  expressions 
of  intent  to  file  an  ofiier  >  of  financial 
assistance  under  49  CFR  1152.27(c)(2) 
must  be  filed  by  August  18. 1995, 
petitions  for  stay  must  be  filed  by 
August  23. 1995,  and  petitions  to  reopen 
must  be  filed  by  September  5, 1995. 
ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-414  (Sub-No.  IX)  to:  (1) 
Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission,  1201  Constitution  Avenue. 
NW..  Washington.  DC  20423;  and  (2) 
Petitioner's  representative:  T.  Scott 
Bannister,  1300  Des  Moines  Building, 
6th  and  Locust,  Des  Moines,  lA  50309. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon.  (202)  927-5610.  (TDD  for 
the  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  firom:  Dynamic 
Concepts.  Inc..  Interstate  Commerce 
Commission  Building,  1201 
Constitution  Avenue  NW.,  Room  2229, 
Washington,  DC  20423.  Telephone  (202) 
289-4357/4359.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  927-5721.) 

Decided:  July  28, 1995. 

By  the  Commission,  Chairaian  Morgan, 
Vice  Chairman  Owen,  and  Commissioners 
Simmons  and  McDonald. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  95-19515  Filed  8-7-95;  8:45  am) 

BN.UNO  CODE  7036-01-P 

[Docket  No.  AB-67  (Sub-No.  39X)] 

Soo  Line  Railroad  Company- 
Abandonment  Exemption— in  St  Louis 
County,  MN 

Soo  Line  Railroad  Company  (Soo)  has 
filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  a  .5-mile 
portion  of  its  line  of  railroad,  known  as 
the  Rice's  Point  Trackage,  from  milepost 
288.17+/  -  to  milepost  288.70+/  - .  at 
Duluth,  in  St.  Louis  County,  MN. 

Soo  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  all  overhead  traffic 
previously  routed  over  this  line  has 


been  rerouted  to  alternative  lines;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  tne  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
sudd  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  reports).  49 
CFR  1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  imder  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
September  7, 1995,  vmless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,'  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2),2  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  ^  must 
be  filed  by  August  18, 1995.  Petitions  to 
reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  August  28, 1995,  with:  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Larry  D. 
Stems.  Office  of  the  U.S.  Regional 
Counsel,  1000  Soo  Line  Building,  105 
South  5th  Street,  Minneapolis,  MN 
55402. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 


'  See  Exempt,  of  Fail  Abandonment — Offers  of 
Finan.  Assist..  4  I.C.C2d  164  (1987). 


'  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Rail  Lines.  5  LCC2d 
377  (1989).  Any  entity  seeliing  a  stay  on 
environmental  concerns  is  encouraged  to  Hie  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  prior 
to  the  effective  date  of  this  exemption. 

'  See  Exempt,  of  Rail  Abandonment  Offers  of 
Finan.  Assist..  4  LC.C.2d  164  (1987). 

■'The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


Soo  filed  an  environmental  report 
which  addresses  the  effects  of  the 
abandonment,  if  any,  on  the 
environment  and  historic  resources.  The 
Commission's  Section  of  Environmental 
Analysis  (SEA)  will  issue  an 
environmental  assessment  (EA)  by 
August  11, 1995.  Interested  persons  may 
obtain  a  copy  of  the  EA  by  writing  to 
SEA  (Room  3219,  Interstate  Commerce 
Commission,  Washington,  DC  20423)  or 
by  calUng  Elaine  Kaiser,  Chief  of  SEA, 
at  (202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  )uly  28, 1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  OCBce  of  Proceedings. 
VenMin  A.  Williams. 
Secretary. 

[FR  Doc.  95-19516  Filed  8-7-95;  8:45  am] 
MLUNQ  cooe  TUS-ei-P 
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LEGAL  SERVICES  CORPORATION 

Qrant  Award  tor  the  Analysis  &  Study 
of  Legal  rfeeds  of  Low  income  Native 
Ameflcans 

AGENCY:  Legal  Services  Corporation. 
ACnON:  Announcement  of  intent  to 
award  grant. 

SUMMARY:  The  Legal  Services 
Corporation  (LSC  or  Corporation) 
hereby  announces  its  intention  to  award 
a  one-time,  nonreciuring  grant  to 
Michigan  Indian  Legal  Services  for  the 
purpose  of  conducting  an  analysis  of  the 
population,  characteristics  and  legal 
needs  of  low  income  Native  Americans. 
The  Corporation  plans  to  award  a  grant 
in  the  amount  of  $47,730. 

This  grant  is  being  made  pursuant  to 
authority  conferred  by  section 
1006(a)(1)(B)  and  1006(a)(3)  of  the  LSC 
Act  of  1974,  as  amended. 

This  public  notice  is  issued  pursuant 
to  section  1007(f)  of  the  LSC  Act,  with 
a  request  for  comments  and 
recommendati(uis  within  a  period  of 
thirty  (30)  days  from  the  date  of 
puUication  of  this  notice,  lliis  grant 
award  will  not  become  effactive.  and 
grant  funds  will  not  be  distributed  prior 
to  the  expiration  of  this  SOniay  pubUc 
comment  period. 

DATES:  All  comments  and 
recommendations  must  be  received  by  5 
p.m.  CMi  or  before  September  7. 1995. 


ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  Program  Services,  Legal 
Services  Corporation,  750  First  Street 
N.E..  11th  Floor,  Washington,  DC 
20002-4250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Merceria  L.  Ludgood.  Director,  Office  of 
Program  Services,  (202)  336-8800. 

Date  issued:  August  2, 1995. 
Meroeria  L.  Ludgood, 
Director,  Office  ofProffom  Services. 
[FR  Doc  95-19423  Filed  8-7-95;  8:45  am] 
BHXMQ  COM  70a»-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (95-070)] 

Notice  of  Prospective  Patent  License 

AQENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  prospective  patent 
license. 


SUMMARY:  NASA  hereby  gives  notice 
that  Alan  Neuman  Productions,  Inc.  of 
8170  Laurel  View  Drive,  Los  Angeles. 
Cahfomia  90069,  has  applied  for  an 
exclusive  license  to  practice  the 
invention  described  and  claimed  in: 
U.S.  Patent  Apphcation  08/247,187 
entitied  "Method  and  Apparatus  for 
Collection,  Storage,  and  Analysis  of 
Blood  and  Otiier  Bodily  Fluids,"  which 
was  filed  on  May  19, 1994.  by  the 
United  States  of  America  as  represented 
by  the  Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  to  Alan  Neuman 
Productions,  Inc.  should  be  sent  to  Mr. 
Hardie  R.  Barr,  NASA  Johnson  Space 
Center. 

DATES:  Responses  to  this  Notice  must  be 
received  by  October  10, 1995. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Hardie  R.  Barr,  NASA  Johnson  Space 
Center,  Mail  Code  HA,  Houston,  Texas 
77058-3696;  (713)  483-1003. 

Dated:  July  3, 1995. 
Edward  A.  Frukie, 
Geneml  Counsel. 

[FR  Doc  95-19551  Filed  8-7-95;  8:45  am] 
NLUNO  COOC  7S10-0t-M 


NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  ttie  Arts 

Media  Arts  Advisory  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (PubUc 


Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Media  Arts  Advisory  Panel  (Media  Arts 
Centers/Services  to  the  Field  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  August  22-24, 1995.  The  panel 
will  meet  firom  9  a.m.  to  6:30  p.m.  on 
August  22,  23  and  from  9  a.m.  to  5:30 
p.m.  on  August  24.  This  meeting  will  be 
held  in  Room  716.  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue  NW.^ 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  4  p.m.  to  5:30  p.m. 
on  August  24  for  a  policy  discussion. 

The  remaining  portions  of  this 
meeting  from  9  a.m.  to  6:30  p.m.  on 
August  22-23  and  from  9  a.m.  to  4  p.m. 
on  August  24  are  for  the  piupose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1995,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  Jime 
22, 1995.  these  sessions  will  be  closed 
to  the  pubUc  pursuant  to  subsection 
(c)(4).  (6)  and  (9)(B)  of  section  552b  of 
Title  5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  i>ermitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

Ii  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Peimsylvania  Avenue  NW.,  Washington. 
DC  20506,  202/682-5532,  TDY-TDD 
202/682-5496,  at  least  seven  (7)  days 
prior  to  the  meeting. 

Fiuther  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts.  Washington.  DC  20506,  or  call 
202/682-5788. 

Dated:  August  3, 1995. 
Yvonne  M.  Sabine, 
Director,  Office  of  Council  and  Panel 
Operations.  National  Endowment  for  the  Arts. 
[FR  Doc  95-19517  Filed  8-7-95;  8:45  am] 
BIUJNQ  COM  7837-ei-M 


Presenting  Advisory  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (PubUc 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Presenting  Advisory  Panel  (Overview 
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Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  August  28-29. 1995 
firom  9  a.m.  to  5  p.m.  This  meeting  will 
be  held  in  Room  730,  at  the  Navy  Hanks 
Center,  1100  Pennsylvania  Avenue  NW. 
Washington,  DC  20S06. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis. 

Any  interested  i>erson  may  observe 
meetings  or  portions  thereof,  which  are 
open  to  the  public,  and  may  be 
permitted  to  participate  in  the 
discussions  at  the  discretion  of  the 
meeting  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506.  202/682-5532,  TYYADD 
202/682-5496,  at  least  seven  (7)  days 
prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Advisory  Committee 
Management  Office,  National 
Endowrment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 

Dated:  August  3, 1995. 
YrwoMMe  M.  Sabine, 
Director,  Council  Sr  Panel  Operations. 
National  Endowment  for  the  Arts. 
IFR  Doc.  95-19518  Filed  8-7-95;  8:45  am) 
MUMQ  coot  793T-ei-M 


NUCLEAR  REGULATORY 
COMMISSION 

[DoctotNo.5O-180] 

Qeorgia  Instituts  of  Technology 
(Georgia  Tech)  Georgia  Tech  Research 
Reacton  Issuance  of  Partial  Director's 
Decision  Under  10  CFR  2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  issued  a  Partial 
Director's  Decision  Under  10  CFR  2.206 
regarding  the  Georgia  Tech  Research 
Reactor  in  response  to  a  Petition 
received  from  Ms.  Pamela  Blockey- 
O'Brien  (Petitioner),  dated  October  23. 
1994.  The  Partial  Director's  Decision 
also  considered  subsequent  letters  from 
the  Petitioner  dated  November  12.  and 
December  4, 1994,  February  21, 
February  23,  March  6,  March  28,  April 
19,  May  18.  June  27,  and  July  18. 1995. 

On  October  23. 1994,  the  Petitioner 
requested  (1)  the  shutdown  and 
decontamination  of  the  Georgia  Institute 
of  Technology  (Georgia  Tech)  Research 
Reactor,  (2)  the  revocation  of  liquid 
radioactive  material  release  authority  to 


all  licensees,  (3)  the  revocation  of 
licenses  that  use  the  principle  of  as  low 
as  reasonably  achievable,  (4)  the 
termination  of  transportation  of 
radioactive  material  by  mail,  and  (5)  the 
modification  to  posting  requirements  for 
radioactive  material.  With  regard  to 
request  (1),  the  enclosed  Partial 
Director's  Decision  addressed  the 
Petitioner's  issues  which  are  not 
currently  being  considered  as  part  of  a 
license  renewal  proceeding.  The 
remaining  Petitioner's  issues  relating  to 
request  (1)  will  be  addressed  under 
separate  cover  upon  completion  of  the 
ongoing  adjudicatory  proceedings  and 
NRC  staff  review.  The  Partial  Director's 
Decision  also  addresses  requests  (2) 
through  (5).  The  Director  of  the  Office 
of  Nuclear  Reactor  Regulation  found 
that  the  Petitioner's  concerns,  addressed 
to  date,  do  not  raise  a  substantial  health 
and  safety  concern  warranting  the 
requested  actions.  The  reasons  for  this 
denial  are  explained  in  the  "Partial 
Director's  Decision  Under  10  CFR 
2.206"  (DD-95-15),  the  complete  text  of 
which  follows  this  notice,  and  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Dociunent  Room, 
the  Gehnan  Building,  2120  L  Street. 
NW.,  Washington,  DC. 

A  copy  of  this  Partial  Director's 
Decision  will  be  filed  wiih  the  Secretary 
of  the  Commission  for  review  in 
accordance  with  10  CFR  2.206(c).  As 
provided  in  that  regulation,  the  Decision 
will  constitute  the  final  action  of  the 
Commission  25  days  after  the  date  of  the 
issuance  of  the  Decision,  imless  the 
Commission,  on  its  own  motion, 
institutes  a  review  of  the  Decision 
within  that  time. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  July  1995. 

For  the  Nuclear  Regulatory  (Commission. 
Frank  }.  Miraglia. 

Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 

Appendix 

Partial  Director's  Decision  Under  10 
CFR  2.206 


/.  Introduction 

On  October  23, 1994,  Ms.  Pamela 
Blockey-O'Brien  (the  Petitioner)  filed  a 
Petition  with  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  staff 
pursuant  to  10  CFR  2.206,  that 
requested  diat  the  NRC  staff  revoke  the 
license  of  the  Georgia  Institute  of 
Technology  (Georgia  Tech)  Research 
Reactor,  shut  down  this  research  reactor 
and  its  support  facilities,  and  remove  all 
radioactive  material  and  contamination 
offsite  to  a  government  created 
"National  Sacrifice  lAjrea"  such  as  the 


Savannah  River  or  Oak  Ridge  facilities. 
In  addition,  the  Petitioner  requested  that 
the  NRC  staff  withdraw  all  license 
authority  nationwide  involving  the 
discharging  or  dumping  of  any  quantity 
of  radioactive  material  to  all  the  sewers 
or  waters  in  the  United  States  or  oceans 
of  the  world,  and  withdraw  all  licenses 
to  all  nuclear  facilities,  including 
nuclear  power  plants  (NPPs),  which 
operate  under  as  low  as  reasonably 
achievable  (ALARA)  principles.  Finally, 
the  Petitioner  requested  both  that  the 
NRC  staff  modify  every  license  issued  to 
transporters  of  radioactive  materials  and 
builders  of  NPPs  so  that  these  parties 
must  put  two  foot  high  letters  on 
everything  transported  or  built  stating 
"DANGER-RADIOACTIVE"  and  in 
smaller  letters  "there  is  no  safe  level  of 
radiation,  any  exposure  can  [ajffect 
health,"  and  prohibit  the  transportation 
of  radioactive  material  by  mail.  The 
NRC  staff  received  additional  letters 
dated  November  12.  December  4, 1994, 
February  21,  February  23,  March  6, 
March  28,  April  19,  May  18,  June  27, 
and  July  18, 1995,  from  the  Petitioner 
and  also  considered  these  letters  in  this 
Partial  Director's  Decision.  All  letters 
related  to  this  Petition  have  been  placed 
in  the  Public  Document  Room  and 
docketed  imder  the  Georgia  Tech 
Research  Reactor  Docket  No.  50-160.  in 
accordance  with  NRC  Management 
Directive  8.11,  "Review  Procegs  for  10 
CFR  2.206  Petitions." 

As  bases  for  the  request  to  shut  down 
and  decontaminate  the  Georgia  Tech 
Research  Reactor,  the  Petitioner  asserted 
that  (1)  a  water  flume  comes  out  of  the 
groimd  "destabilizing  the  reactor  and 
die  ground  in  some  way;"  (2) 
"(r)adiation  levels  in  soil  and  vegetation 
climb  markedly  in  GA  EPD  documents" 
around  the  Georgia  Tech  Research 
Reactor;  (3)  there  is  no  record  of  air 
monitoring  ever  having  been  done;  (4) 
heavy  rainfall  causes  water  to  back  up 
in  the  sewer  and  drainage  lines  causing 
flooding  of  the  reactor  parking  lot  and 
campus,  as  well  as  causing  sinkholes, 
"puff-ups"  on  campus  ground,  and 
welded-shut  manhole  covers  to  be 
blown  off;  (5)  radioactive  contaminants 
have  been  routinely  discharged  into  the 
sanitary  sewer  from  the  Georgia  Tech 
Research  Reactor's  waste  water  holding 
tank  and  contamination  spread  by 
backup  of  the  sewage  system;  (6)  should 
the  Georgia  Tech  Research  Reactor  be 
further  destabilized,  the  reactor  and  the 
tank  holding  cobalt-60  could  "break 
apart,"  causing  radioactive 
contaminants  to  "drain  into 
groimdwater/down  sewers/into  the 
runoff  ditch;"  (7)  the  Georgia  Tech 
Research  Reactor  is  in  an  earthquake 


zone;  (8)  there  is  absolutely  no  reason  to 
keep  the  Georgia  Tech  Research  Reactor 
operating;  (9)  secruity  at  the  Georgia 
Tech  Research  Reactor  is  extremely  lax; 
and  (10)  in  case  of  an  accident  or 
terrorist  attack,  evacuation  of  the 
campus  and  downtown  Atlanta  would 
be  impossible  both  now  and  during  the 
Olympics.' 

As  the  bases  for  the  request  to 
withdraw  all  hcense  authority 
nationwide  involving  the  discharging  or 
dumping  of  any  quantity  of  radioactive 
material  to  all  the  sewers  or  waters  in 
the  United  States,  to  withdraw  all 
licenses  for  all  nuclear  facilities, 
including  NPPs,  which  operate  imder 
ALARA  principles,  and  to  change 
labeling  requirements  for  radioactive 
material,  the  Petitioner  asserted  that 
there  is  no  safe  level  of  radiation,  that 
storage  and  disposal  of  radioactive 
waste  is  inadequate,  and  that  the  NRC's 
new  sewage  dumping  guidelines  are 
totally  inadequate.  The  Petitioner  also 
asserted  that  the  request  to  restrict 
muling  of  radioactive  materials  relates 
to  the  occurrence  of  transportation 
accidents. 

//.  Discussion 

A.  Revocation  of  Georgia  Tech  Research 
Reactor  License 

The  following  discussion  relates  to 
the  request  that  the  NRC  staff  revoke  the 
license  of  the  Georgia  Tech  Research 
Reactor,  shut  dowrn  this  research  reactor 
and  its  support  facilities,  and  remove  all 
radioactive  materials  and  contamination 
offsite.  This  Partial  Director's  Decision 
addresses  NRC  licensed  activities.^ 

(1)  A  water  flume  comes  out  of  the 
ground  "destabilizing  the  reactor  and 
the  ground  in  some  way. "  The  Petitioner 
stated  that  "(d)etailed  maps  show  that  a 
water  flume  comes  out  of  the  ground 
directly  next  to  and  west  of  the  reactor." 
On  request,  the  Petitioner  identified  the 
"detailed  maps"  as  City  of  Atlanta, 
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■  Issue  (8)  includes  concerns  that  substantial 
nunagement  deficiencies  persist.  Issue  (9)  involves 
concerns  on  general  security  and,  particularly, 
security  during  the  period  of  the  1996  Olympics. 
Issue  (10)  includes  concerns  on  evacuation  in  case 
of  a  terrorist  attack.  Since  these  concerns  are  the 
subject  of  an  ongoing  license  renewal  proceeding 
before  an  Atomic  Safety  and  Licensing  Board,  these 
conctms  will  be  addressed  in  a  Final  Director's 
Decisdon  at  an  appropriate  time  after  considering 
the  decisions  reached  in  the  license  renewal 
process.  All  other  issues  related  to  this  2.206 
Petition  were  considered  in  this  Partial  Director's 
Decision. 

'The  10  CFR  2.206  Petition  included  some 
mention  of  the  cobalt-60  irradiation  facility  which 
is  not  licensed  by  the  NRC  and  is,  therefore,  not 
covered  in  this  discussion  except  as  it  may  affect 
research  reactor  safety.  The  2.206  Petition  and  this 
Partial  Director's  Decision  have  been  transmitted  to 
the  State  of  Georgia,  the  licensing  authority  for  the 
cobalt.60  facility  and  for  other  sUte  licensed 
material  also  mentioned  in  the  Petition. 


Department  of  Public  Works  (DPW) 
Sheets  I-ll  and  H-ll,  which  show 
"flumes"  or  "storm  drain  inventory." 

The  NRC  staff  reviewed  these 
drawings.  Drawing  I-ll  did  not  show  a 
flume  indication.  Drawing  H-ll  does 
indicate  a  "flume"  to  the  west  of  the 
Georgia  Tech  Research  Reactor.  The 
NRC  staff  discussed  this  drawing  and 
indication  of  a  "flume"  with  DPW,  the 
agency  responsible  for  the  sewer  system 
and  the  dravnngs.  The  DPW  indicated 
that  the  word  "flume"  in  the  drawing 
means  a  surface  drainage  path.  Physical 
onsite  examination  of  this  location 
showed  a  surface  drainage  path 
consisting  of  a  concrete  lined  channel 
extending  along  the  back  retaining  wall 
of  the  Georgia  Tech  Research  Reactor 
facility  site,  approximately  where  the 
"flume"  was  indicated  on  the  drawing. 

Furthermore,  physical  examination  of 
the  Georgia  Tech  Research  Reactor 
facility  and  site  have  foimd  no  evidence 
of  an  imdergroimd  water  flume  or 
destabilization  of  the  Georgia  Tech 
Research  Reactor  facility  or  ground. 
Additional  factors  related  to  stabiUty  of 
the  Georgia  Tech  Research  Reactor  are 
addressed  under  issues  (4),  (6),  and  (7). 

The  NRC  staff  finds  no  reason  to 
conclude  that  there  is  an  underground 
water  flume  destabilizing  the  Georgia 
Tech  Research  Reactor  and  surrounding 
ground.  The  Petitioner  provided  no  facts 
to  conclude  otherwise.  Therefore,  the 
NRC  staff  concludes  that  the  Petitioner's 
concerns  do  not  present  a  substantial 
health  or  safety  issue  warranting  the 
action  requested  by  the  Petitioner. 
(2)  "Radiation  levels  in  soil  and 
vegetation  climb  markedly  in  GA  EPD 
documents"  around  the  reactor.  The 
State  of  Georgia  (GA)  Environmental 
Protection  Division  (EPD)  provided  the 
NRC  staff  with  its  environmental 
radiation  monitoring  results  as 
compiled  on  November  23, 1994.  These 
results  included  data  from 
environmental  monitoring  for 
radioactivity  with  thermoluminescent 
dosimeters  (TLDs),  and  from  soil  and 
vegetation  sampling  around  the  Georgia 
Tech  Research  Reactor. 

The  NRC  staff  discussed  the  results 
with  EPD.  EPD  stated  that  its  monitoring 
found  no  evidence  of  release  of 
radioactive  material  from  the  Georgia 
Tech  Research  Reactor.  EPD  further 
indicated  that  the  values  and  variations 
in  monitored  radiation  exposures  and 
concentrations  were  typical  of 
environmental  monitoring  results  and 
showed  no  increasing  trend. 

The  NRC  staff  has  concluded  based  cm 
the  types,  quantities  and  relative 
concentrations  of  the  isotopes  measured 
by  EPD  that  they  are  not  from  the 
Geor^a  Tech  Research  Reactor.  S<Mne  of 


the  isotopes  measiu«d  by  EPD  are 
naturally  occurring.  Specifically, 
beryllium-7  is  from  reactions  of  cosmic 
rays  with  air,  potassium-40  is  from 
primordial  sources,  radium-226  is  from 
the  decay  of  naturally  occurring 
uranium-238,  and  radium-228  is  from 
decay  of  natiu'ally  occurring  thorium- 
232.3  Additionally,  radiation  monitoring 
of  effluents  from  the  Georgia  Tech 
Research  Reactor  and  of  areas  within  the 
research  reactor  containment  by  Georgia 
Tech,  as  required  by  the  Technical 
Specifications  3.2.a  and  3.5.b,  provided 
further  evidence  that  the  measurements 
by  EPD  of  other  isotopes  (i.e.,  cesium- 
137,  cerium-141,  cerium-144, 
rutheniimi-103,  zirconium-95,  and 
niobium-95)  were  not  from  the  Georgia 
Tech  Research  Reactor.  Rather,  EPD 
indicated  that  the  radioisotopes  were 
from  other  sources,  such  as  fallout  from 
nuclear  weapons  testing  around  the 
world.  Furthermore,  as  measured  by 
EPD,  there  is  no  indication  of  other 
radioisotopes,  which  would  be  expected 
if  the  radioactivity  were  from  the 
Georgia  Tech  Research  Reactor. 

The  conclusion,  that  there  is  no 
evidence  that  the  release  of  radioactive 
material  from  the  Georgia  Tech  Research 
Reactor  has  contributed  to  the 
monitored  radiation  levels  in  the  soil 
and  vegetation,  is  also  corroborated  by 
the  Georgia  Tech  environmental 
monitoring  program.  This 
environmental  monitoring  program  has 
used  film  badges,  and  currently  uses 
TLDs,  at  various  locations  around  the 
Georgia  Tech  Research  Reactor.  The  film 
badges  were  provided  by  a  National 
Volimtary  Laboratory  Accreditation 
Program  certified  vendor.  The  TLDs 
meet  American  National  Standards 
Institute  Standards.  One  monitored 
location  in  the  Georgia  Tech  Research 
Reactor  stack  measured  the  direct 
radiation  for  airborne  releases  from 
operation  of  the  Georgia  Tech  Research 
Reactor.  This  monitor  has  indicated 
airborne  effluent  releases  generally 
below  detectable  levels  and  always  well 
below  the  limits  of  10  CFR  part  20. 
"Standards  for  Protection  Against 
Radiation,"  as  verified  most  recently  in 
NRC  staff  Inspection  Report  Nos.  50- 
160/95-01,  50-160/94-02.  and  50-160/ 
93-02  *.  These  results  are  consistent 
with  the  EPD  data  and  further 
confirmed  the  conclusions  of  the  State 
of  Georgia  EPD  that  its  monitoring 


'  Kathren,  R.  L,  "Radioactivity  in  the 
Environment:  Sources,  Distribution,  and 
Surveillance." 

'These,  and  the  other  inspection  reports 
referenced  in  this  Partial  Director's  Decision  are 
available  from  the  NRC's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street,  NW. 
Washington,  DC  20037. 
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found  no  evidoice  of  release  of 
radioactive  material  from  the  Georgia 
Tech  Research  Reactor  which  has 
contributed  to  the  monitored  radiation 
levels  in  soil  and  vegetati<Hi. 

The  NRC  staff  evaluation  of  the  data 
confirmed  the  EPD  conclusion  that  the 
EPD  data  showed  no  increasing  trend  in 
radiation  levels  aroimd  the  Georgia 
Tech  Research  Reactor.  The  values  and 
variations  of  all  monitored  locations 
around  the  Georgia  Tech  Research 
Reactor  were  typical  of  environmental 
monitoring  results  at  other  locations, 
were  attributable  to  non-reactor  sources, 
and  showed  no  record  of  an  increasing 
trend.  Further  corroboration  of  this 
conclusion  was  provided  in  the 
discussion  addressing  issues  (3)  and  (5) 
in  this  Partial  Director's  Etedsion  in  that 
releases  of  radioactive  isotopes  from  the 
Georgia  Tech  Research  Reactor  are  well 
within  NRC  regulatory  limits  and  do  not 
correspond  to  the  radioisotopes  foimd 
in  the  soil  or  vegetation  samples. 

The  NRC  staff  finds  no  reason  to 
conclude  that  the  Georgia  Tech 
Research  Reactor  is  contributing  to 
radiation  levels  in-soil  or  vegetation. 
The  Petitioner  provided  no  facts  to 
conclude  otherwise.  Therefore,  the  NRC 
staff  concludes  that  the  Petitioner's 
concern  does  not  present  a  substantial 
health  or  safety  issue  warranting  the 
action  requested  by  the  Petitioner. 

(3)  There  is  no  record  of  air 
monitoring  ever  having  been  done.  The 
Petitioner  asserted  that  monitoring  for 
airborne  radioactive  releases  from  the 
Georgia  Tech  Research  Reactor  is 
inadequate.  However,  in  addition  to  the 
environmental  monitoring  programs 
previously  discussed,  the  Georgia  Tech 
Research  Reactor  is  required  by  its 
Technical  Specincations  3.2.a  and  S.S.b 
to  monitor  and  restrict  radioactive 
releases,  including  airborne  releases. 
The  monitoring  system  includes 
instruments  to  monitor  gaseous  and 
particulate  radioactivity  and  to  initiate 
safety  related  functions  (e.g., 
containment  isolation).  All  radioactive 
releases  are  required  to  be  within  the 
limits  established  in  10  CFR  Part  20.     ' 
NRC  staff  inspections,  as  docimiented 
most  recently  in  Inspection  Report  Nos. 
50-160/95-01,  50-160/94-02,  and  50- 
160/93-02  related  to  the  Georgia  Tech 
Research  Reactor,  have  found  that  the 
effluent  releases  have  been  within  10 
CFR  Part  20  limits.  Therefore,  there  is 
neither  a  technical  need  nor  a  regulatory 
requirement  for  additional  monitoring 
of  air  samples  outside  the  Georgia  Tech 
Research  Reactor,  since  all  releases  are 
controlled,  as  required  by  Technical 
Specifications  and  in  accordance  with 
NRC  regulations. 


The  Petitioner  also  raised  a  concern 
related  to  the  storage  of  waste  at  the 
Georgia  Tech  Reseuch  Reactor.  The 
concern  is  that  there  is  a  large  amount 
of  waste  material  stored  at  the  facility 
and  this  storage  is  generally  unsafe. 
Inspection  Report  Nos.  50-160/95-01, 
50-160/94-02,  and  50-160/93-02  have 
verified  that  storage  of  radioactive  waste 
has  been  maintained  in  accordance  with 
applicable  regulatory  requirements  (10 
CFR  part  20)  at  the  Georgia  Tech 
Research  Reactor. 

The  Petitioner  also  raised  concerns 
about  various  health  effects  aroimd  the 
Atlanta  area  and  in  other  localities  (e.g., 
around  the  Three  Mile  Island  nuclear 
power  plant  near  Harrisburg, 
Pennsylvania),  but  did  not  provide 
correlation  to  conditions  related  to  the 
Georgia  Tech  Research  Reactor. 
Therefore,  the  Petitioner  did  not  provide 
bases  for  fiirther  action  based  on  these 
concerns.  Further,  the  data  and 
information  from  EPB,  the  licensee,  the 
Oak  Ridge  Institute  for  Science  and 
Education  (ORISE)  and  the  Idaho 
National  Engineering  Laboratory  (INEL), 
as  evaluated  by  the  NRC  staff  in  this 
issue  and  on  issues  (2)  and  (5),  indicate 
Uttle  potential  for  the  Georgia  Tech 
Research  Reactor  to  have  contributed  to 
such  health  effects. 

The  NRC  staff  finds  no  reason  to 
conclude  that  the  Georgia  Tech 
Research  Reactor  radiation  monitoring 
program  is  unacceptable.  The  Petitioner 
provided  no  facts  to  conclude  otherwise 
or  bases  to  conclude  that  additional 
monitoring  should  be  required. 
Therefore,  the  NRC  staff  concludes  that 
the  Petitioner's  concern  does  not 
present  a  substantial  health  or  safety 
issue  warranting  the  action  requested  by 
the  Petitioner. 

(4)  Heavy  rainfall  causes  water  to 
back  up  in  the  sewer  and  drainage  lines 
causing  flooding  of  the  reactor  parking 
lot  and  campus,  as  well  as  causing 
sinkholes,  "puff-ups"  on  campus 
ground,  and  welded-shut  manhole 
covers  to  be  blown  off.  The  Petitioner 
indicated  that  a  major  sinkhole  of  the 
Orme  Street  line  (a  major  sewer  line  in 
the  area)  caused  a  backup  and  flooding 
in  1993  on  the  Georgia  Tech  Campus  at 
the  North  parking  lot  at  the  Georgia 
Tech  Research  Reactor  facility  site.  This 
flooding  had  no  effect  on  the  Georgia 
Tech  Research  Reactor,  since  the 
research  reactor  structures,  systems  and 
components  are  isolated  frt)m  the  sewer 
by  a  series  of  valves.  Further,  the 
containment  steel-reinforced  concrete 
floor  is  approximately  8  feet  thick.'  This 


structure  supports  containment 
internals  and  provides  weight  to  protect 
against  the  buoyancy  of  ground  water, 
llie  structure  is  designed  to  withstand 
the  effects  of  buoyancy  due  to  ground 
water  which  has  been  found  on  test 
borings  at  levels  ranging  bom  11  to  40 
feet.*  Further,  DPW  stated  that  the-work 
that  is  being  done  on  the  Orme  Street 
line  and  related  construction  activities 
minimize  the  potential  for  such  future 
flooding  or  other  problems  associated  to 
that  line. 

As  also  indicated  by  the  Petitioner, 
there  is  a  72  inch  diameter  storm  drain/ 
sanitary  sewer  line  that  could  be  a 
potential  source  of  flooding  or  a 
sinkhole  near  the  Georgia  'Tech  Research 
Reactor.  This  sewer  line  is 
approximately  100  feet  from  the 
containment.''  By  letter,*  DPW 
confirmed  that  the  line  had  been 
inspected  to  ensiu«  integrity  and  was 
found  in  "very  good  condition"  on  a 
May  24, 1994,  walk-through.  The  DPW 
was  "not  aware  of  any  problems  with 
this  storm  sewer"  and  did  not 
"anticipate  any  problem  with  the 
maintenance  or  operation  of  this  sewer 
in  the  foreseeable  future."  This 
conclusion  was  reverified  with  DPW, 
including  consideration  of  the 
construction  (e.g.,  blocks  and  concrete 
pipe)  and  configuration  (e.g.,  on  old 
drainage  paths)  of  the  sewer.  DPW  also 
indicated  that  this  drain  line  is 
considered  to  be  a  private  sewer  and  is 
not  part  of  the  City  system,  although 
DPW  also  indicated  that  they  have  been 
involved  in  the  inspection  and 
maintenance  of  such  lines  and  there  is 
no  plan  to  discontinue  that  practice. 

"nie  Petitioner  raised  related  issues  on 
the  structiu-al  capability  of  the 
foundation  bearing  material  and  water 
intrusion  around  ihe  containment 
foundation  potentially  causing 
destabiUzation  of  the  structure.  This 
concern  referenced  three  Georgia 
Geologic  Survey  documents.'  The 
Georgia  Geologic  Survey  was  requested 
to  evaluate  the  Petitioner's  references  to 
these  reports  with  respect  to  the  geology 
and  seismology  related  to  the  Georgia 


>  "Safety  Analysis  Report  for  the  S  MW  Georgia 
Tech  Research  Reactor,"  Georgia  Institute  of 
Technology,  Atlanta.  Georgia  30332-0425,  April 


19S4  (hereinafter  SAR).  Section  4.3.  Description  of 
Reactor  Containment  Building,  page  43. 

'SAR.  Section  2.3.  Hydrology  and  Geology,  page 
23. 

'  SAR,  Figure  4.3,  page  30. 

"Letter  dated  January  9, 1995,  from  L.  Chambers 
of  the  Department  of  Public  Worlcs  for  the  City  of 
Atlanta  to  R.  Karam  of  Georgia  Tech. 

»  "Geology  of  the  Greater  Atlanta  Area" 
McCormell  and  Abrams.  Georgia  Geologic  Survey 
Bulletin  96,  "Groundwater  in  the  Greater  Atlanta 
Region"  by  Cressler,  Thurmond  and  Hester,  Georgia 
Geologic  Survey,  Bulletin  Information  Circular  63 
and  "Geology  and  Groundwater  Resources  of  the 
Atlanta  Area.  Georgia,"  Herrick  and  Legrand, 
Georgia  Geological  Survey  Bulletin  55. 
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Tech  Research  Reactor.  By  letter  dated 
May  11, 1995,  the  State  Geologist 
responded  to  the  NRC  staff.  ><>  The  letter 
stated,  in  part,  that: 

I  have  reviewed  the  letters  from  a  petition 
to  shut  down  the  Georgia  Tech  Research 
Reactor.  The  letters  suggest  (1)  that  the 
reactor  overlies  the  Wahoo  Creek  Formation, 
which  is  not  a  suitable  nor  a  stable 
foundation  material;  (2)  tliat  there  is  an 
earthquake  risk,  particularly  from  the 
Brevard  Zone;  (3)  that  unique  geologic 
fractures,  particularly  horizontal  fracttires, 
might  cause  large  quanUties  of  ground  water 
to  seep  into  the  reactor  and  cause  problems. 
My  review  indicates  that  the  petition's 
suggestions  are  specious. 

The  Wahoo  Creek  formation  is  one  of  many 
geologic  formations  of  the  Piedmont 
Physiographic  Province.  The  fact  that  the 
Wahoo  Creek  Fonnation  weathers  into 
"slabs"  is  not  relevant;  in  situ,  it  is  a 
competent  rock  adequate  to  provide  suitable 
foundation  for  the  reactor.  Comparison  of  the 
foundation  characteristics  of  weathered  and 
in  situ  rock  material  is  not  reasonable  nor 
appropriate. 

Georgia  is  a  relatively  aseismic  state  and 
earthquakes  are  rare.  The  Brevard  Zone 
should  not  be  considered  as  an  "earthquake 
fault". 

The  proximity  of  the  Brevard  Zone  to  the 
reactor  is  not  relevant.  Fractured  rock,  which 
is  ubiquitous  to  the  Piedmont,  imderlies  the 
reactor.  There  are  no  data  to  suggest  that 
horizontal  fractures  having  high  water 
yielding  characteristics  imderlie  or  are  even 
near  the  reactor.  From  a  hydrogeological 
point  of  view,  there  are  no  known  unique 
features  of  the  reactor  site  to  suggest  that 
ground  water  would  affect  reactor  safety. 

The  Piedmont  extends  firom  Alabama  to 
New  jersey  and  occupies  many  tens  of 
thousands  of  square  miles.  The  comments 
made  in  the  petition  would  apply  at  virtually 
any  location  in  the  Piedmont  In  addition,  the 
petition  cites  several  reports  published  by  the 
Geologic  Survey  Branch  of  The  Georgia 
Environmental  Protection  Division.  The 
reports  cited  were  prepared  under  my 
direction;  I  personally  reviewed  and 
approved  them.  There  are  no  data  in  these 
reports  that  indicate  the  reactor  at  Georgia 
Tech  is  not  safe  or  poses  an  environmental 
threat. 

These  findings  confirm  the  NRC  staff 
geologic  and  seismic  conclusions 
presented  in  issue  (7),  and  further 
support  the  related  data  and  design  for 
the  Georgia  Tech  Research  Reactor  as 
discussed  under  this  issue.  These 
findings  confirm  that  further  analysis  or 
testing  is  not  needed  for  hydrogeological 
conditions  at  the  Georgia  Tech  Research 
Reactor. 

The  Petitioner  also  indicated  that 
"*  *  *  a  sinkhole  appeared  next  to  the 
reactor  years  ago  and  was  filled  in.  A 
[wjitness  to  that  is  still  very  much 


alive."  The  Petitioner  provided  the  NRC 
staff  with  information  to  contact  the 
witness.  This  individual  said  that  while 
he  and  two  other  individuals  were 
walking  from  the  fadUty,  one  of  the 
individuals  fell  into  a  sinkhole  to  the 
armpits  or  so,  and  the  two  other 
individuals  helped  him  get  out.  This 
individual  also  stated  that  the  sinkhole 
was  near  the  waste  storage  tank  facility 
and  that  the  time  fi«me  was  somewhere 
between  the  late  1960s  and  middle 
1970s.  The  area  near  the  waste  storage 
tank  facility  was  physically  examined 
while  going  over  the  area  on  foot  at 
about  3  feet  intervals.  No  sinkhole  was 
observed. 

In  addition,  the  NRC  staff  questioned 
several  members  of  the  Georgia  Tech 
Research  Reactor  staff.  One  of  these 
Georgia  Tech  Research  Reactor  staff 
members  recalled  the  sinkhole  referred 
to  by  the  Petitioner.  However,  none  of 
the  questioned  Georgia  Tech  staff 
members  recalled  any  other  sinkholes  at 
the  research  reactor  facility.  This  was 
further  confirmed  by  discussions  with 
selected  NRC  staff  members  with 
experience  related  to  the  Georgia  Tech 
Research  Reactor.  These  NRC  staff 
members  were  not  aware  of  any 
sinkholes  at  the  facility  other  than  the 
one  of  concern  to  the  Petitioner. 

Additionally,  drawings  of  the  research 
reactor  site '  ■  and  physical  examination 
of  the  research  reactor  facility  and  site 
showed  no  major  drainage  paths  (other 
than  the  72  inch  storm  drain  line 
previously  discussed)  that  could  impact 
the  Georgia  Tech  Research  Reactor. 

Construction  drawings  and  records  '^ 
were  also  reviewed  and  selected 
portions  of  the  installation  examined  by 
the  NRC  staff  to  determine  the 
vulnerability  of  the  foundation  structure 
for  the  Georgia  Tech  Research  Reactor  to 
the  phenomena  that  were  raised  in  the 
Petition.  The  drawings  showed  the 
bottom  of  the  Georgia  Tech  Research 
Reactor  containment  building  steel  shell 
about  25  feet  below  finished  grade.  The 
drawings  indicated  that  the  Georgia 
Tech  Research  Reactor  containment 
building  is  anchored  by  bolts  to  a  steel- 
reinforced  concrete  pad  about  1  foot 
thick  and  to  a  ring  foimdation  that 
extends  approximately  another  12  feet 
down  under  the  concrete  pad.  Further, 
examination  of  selected  portions  of  the 
foimdation  and  containment  structiue 
found  the  structure  consistent  with  the 
construction  and  drawing  details. 
Construction  test  boring  records  also 
showed  that  the  pad  and  ring 
foundation  rest  on  material  that  meets 


■°Letter  from  William  H.  McLeroore,  State 
Geologist.  Georgia  Department  of  Natural 
Resources,  to  Marvin  M.  Mendonca.  NRC  Stafi,  May 
11,1995. 


' '  SAR,  Figures  4.2  and  4.3,  pages  29  and  30. 
■'  Letter  from  R.  A.  Karam,  Georgia  Tech,  to  D.  M. 
Collins,  U.S.N.R.C  dated  October  22. 1993. 


or  exceeds  construction  specifications 
for  safe  bearing  capacity.  The 
construction  test  boring  records  showed 
the  material  at  the  bottom  of  the 
foundation  ring  to  be  moderately  hard  to 
hard  gray  gneiss.  As  previously 
discussed  in  issue  (4)  and  in  this  issue, 
no  information  has  been  provided  by 
the  Petitioner  or  is  known  to  the  NRC 
staff  to  suggest  that  this  foundation  and 
support  structure  are  not  as  designed  or 
are  not  acceptable. 

Sinkholes  develop  in  soils  or  in 
limestone  as  solution  cavities.  Although 
sinkholes  could  develop  in  the  soil  fiU 
material  surroimding  the  Georgia  Tech 
Research  Reactor  facility,  there  is  no 
credible  source  for  sinkhole 
development.  Sinkholes  caimot  develop 
in  or  significantly  affect  gneiss  such  as 
that  on  which  the  Georgia  Tech 
Research  Reactor  foundation  is  built. 
Therefore,  the  development  of  sinkholes 
near  or  underneath  the  Georgia  Tech 
Research  Reactor  is  not  a  credible  event. 

Even  in  the  imlikely  event  of  failures 
of  the  72  inch  storm  drain  line  or  the 
Orme  Street  line  previously  mentioned, 
erosion  or  sinkhole  effects  could  not  be 
expected  to  affect  the  Georgia  Tech 
Research  Reactor,  since  the  lines  are  far 
from  the  research  reactor  containment 
relative  to  these  potential  effects,  and 
the  design  of  the  reactor  facility  is  such 
that  it  would  not  be  impacted  by  such 
phenomena.  The  72  inch  storm  drain  is 
about  100  feet  from  the  reactor 
containment  and  passes  below  the 
northwest  comer  of  the  laboratory  and 
office  building  which  is  adjacent  to  the 
containment  building.  The  footings  for 
the  office  building,  which  measures 
approximately  90  by  130  feet,  were 
founded  on  the  partially  weathered 
rock.  Assuming  the  72  inch  line  did 
collapse  where  it  passes  under  the 
building,  approximately  a  20  feet  square 
section  of  the  northwest  comer  of  the 
building  could  be  affected.  This  section 
of  the  building  houses  laboratories, 
offices,  and  storage  areas.  Radioactive 
materials  are  not  stored  in  this  area.  Tlie 
remaining  portion  of  the  facility, 
particularly  the  research  reactor 
containment  building,  would  not  be 
affected  because  of  the  design 
characteristics  of  the  foimdation  and 
support  material  as  previously 
discussed. 

DPW  verified  that  the  Orme  Street 
line  is  10  to  12  feet  in  diameter  and  is 
about  1200  feet  from  the  Georgia  Tech 
Research  Reactor.  The  sinkhole  that 
resulted  from  the  failure  of  the  Orme 
Street  line  was  a  sinkhole 
approximately  50  feet  in  radius,  which 
is  at  the  upper  limit  of  sinkhole  size  in 
the  Atlanta  area  based  on  DPW 
experience.  Based  on  this  experience 
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(which  is  consistent  with  NRC  staff 
information  on  such  phenomena)  it  is 
not  credible  to  dsnsider  that  a  sinkhole 
from  the  Orme  Street  line,  at  a  distance 
of  1200  feet,  could  affiBct  die  Georgia 
Tech  Research  Reactor. 

The  containment  foundation  for  the 
Georgia  Tech  I^search  Reactor  is 
considered  to  be  impervious  to  the 
effects  of  sinkholes  as  the  foundation 
rests  on  relatively  hard  material  to 
depths  and  distances  well  beyond  the 
credible  influence  of  any  potential 
source  for  a  sinkhole. 

Puff-ups  are  heaves,  or  upward 
expansion,  which  occur  when  locked-in 
stress  in  soil,  usually  clay,  exceeds  the 
load  above  it.  The  most  common 
occurrence  of  puff-ups  is  in  regions  that 
were  overlain  by  glaciers  and  the  soils 
beneath  (till,  lake  beds,  etc.)  were  over- 
consolidated.  When  the  glaciers  melted 
there  was  still  enough  material  over 
these  clays  to  lock-in  the  stress. 
Removal  of  some  of  this  overlying 
material,  either  by  erosion  or 
excavation,  allows  the  clays  to  expand. 
Puff-ups  can  occur  in  unglaciated 
regions  generally  soon  after  either 
erosion  or  excavation  removes  the 
overlying  material.  Research  reactor 
construction  was  completed  in  the 
1960s,  and  considering  this  time 
interval,  occurrence  of  a  puff-up  at  the 
facility  is  highly  unlikely.  Further,  puff- 
ups  are  near  surface,  soil  deformation 
phenomena.  As  discussed  above,  the 
relatively  hard,  relatively  deep 
foundation  structure  and  gray  gneiss 
bearing  material  of  the  Georgia  Tech 
Research  Reactor  could  not  be  expected 
to  be  affected  by  the  geologic 
phenomenon  of  puff-ups. 

With  regard  to  the  welded  manhole 
covers  that  were  thrown  up  to  8  feet  as 
alleged  by  the  Petitioner  by  sewer 
backup  problems,  the  distance  from  the 
containment  to  the  nearest  manhole 
cover  has  been  verified  by  physical 
examination  of  the  site  to  be  greater 
than  50  feet.  This  physical  examination 
found  no  other  potential  impact  point 
related  to  the  Georgia  Tech  Research 
Reactor  that  was  closer  than  50  feet.  The 
Petitioner  has  neither  provided  nor  does 
the  NRC  staff  possess  any  information  or 
experience  which  would  suggest  that  a 
manhole  cover  could  be  thrown  the 
distance  and  have  the  force  necessary  to 
damage  the  Georgia  Tech  Research 
Reactor.  Therefore,  the  potential  for 
damage  to  the  Georgia  Tech  Research 
Reactor  due  to  this  asserted 
phencMnenon  is  not  credible. 

Based  on  the  above,  these  design 
features  and  conditions  provide 
assurance  that  the  Georgia  Tech 
Research  Reactor  would  not  be 
adversely  afiiected  by  flooding. 


sinkholes,  "puff-ups"  or  thrown  welded 
manhole  covers.  These  phenomena 
could  not  be  expected  to  affect  the 
Georgia  Tech  Research  Reactor  given  the 
design  and  configtiration  of  the  facility. 
Therefore,  the  NRC  staff  concludes  that 
the  Petitioner's  concern  does  not 
present  a  substantial  health  or  safety 
issue  warranting  the  action  requested  by 
the  Petitioner. 

(5)  Radioactive  contaminants  have 
been  routinely  discharged  into  the 
sanitary  sewer  frow  the  Georgia  Tech 
Research  Reactor's  waste  water  holding 
tank  and  contamination  spread  by 
backup  of  the  sewage  system. 
Radioactive  materials  can  be  released  to 
the  sanitary  sewer  system  from  the 
Georgia  Tech  Research  Reactor  in 
accordance  with  10  CFR  20.2003."  The 
Georgia  Tech  Research  Reactor  licensee 
monitors  releases  to  the  sewage  system, 
and  NRC  staff  inspections  (e.g.. 
Inspection  Report  Nos.  50-160/95-01. 
50-160/94-02.  and  50-160/93-02)  have 
confirmed  that  the  radioactive  releases 
(primarily  cobalt-60  and  tritium)  to  the 
sanitary  sewer  have  met  NRC  discharge 
limits.'* 

The  Petitioner  expressed  a  concern 
that  the  release  to  the  sanitary  sewer 
system  could  expose  individuals, 
including  sewer  workers,  to  radiation. 
The  releases  from  the  Georgia  Tech 
Research  Reactor  to  the  sanitary  sewer 
have  generally  been  several  orders  of 
magnitude  less  than  NRC  regulatory 
limits.  Further,  the  assumption  in  the 
regulation  of  ingestion  directly  at  the 
point  of  release  fi-om  the  campus 
provides  considerable  conservatism  to 
ensiu^  that  individuals,  such  as  sewer 
workers  or  other  individuals,  would  be 
exposed  to  a  lesser  degree  even  in  the 
event  of  a  potential  backup  of  the  sewer 
system  with  large  quantities  of  water. 

Furthermore,  in  response  to  a  request 
from  the  State  of  Georgia,  the  NRC  staff 
had  ORISE  perform  an  independent 
analysis  for  radioisotopes  in  process 
sludge  and  ash  samples  from  the  City  of 
Atlanta's  R.  M.  Clayton  sewer  treatment 
facility.  The  samples  were  taken  from 
the  sewer  treatment  facility  on  March 
13. 1995.  This  analysis  detected 
naturally  occiuring  and  accelerator 
produced  radioisotopes  (used  primarily 
for  medical  diagnostic  and  therapeutic 
treatments).  There  were  no  detected 


■^Radioactive  releases  to  the  sanitary  sewer  was 
previously  permitted  in  accordance  with  10  CTR 
20.303,  which  was  superseded  by  10  CFR  20.2003 
on  January  1, 1994. 

■'*It  should  also  be  noted  that  revisions  to  the 
NRC's  regulations  with  regard  to  release  to  sewage 
systems  are  under  consideration  (Advanced  Notice 
of  Proposed  Rulemaking,  "Disposal  of  Radioactive 
Material  by  Release  Into  Sanitary  Sewer  Systems," 
59  FR  914«.  February  25, 1994). 


radioisotopes  from  the  Georgia  Tech 
Research  Reactor.  Similarly,  the  NRC 
staff  had  an  independent  analysis 
performed  by  INEL  of  liquid  waste 
samples  from  the  Georgia  Tech  Research 
Reactor.  This  analysis  found  no 
indication  of  the  contamination 
suggested  by  the  Petitioner  (e.g., 
plutonium  or  uranium). 

Georgia  EPD  and  Georgia  Tech 
analysis  on  waste  water  are  consistent 
with  these  results.  This  sampling  and 
analysis  verified  that  a  relatively  small 
amoimt  of  radioactive  material  has  been 
released  from  the  Georgia  Tech  Research 
Reactor  faciUty  to  the  sanitary  sewer 
system,  and  any  material  that  has  been 
released  is  well  within  NRC  regulatory 
limits.  These  facts,  and  the  regulatory 
conservatism  and  monitoring  resiUts.  as 
previously  discussed,  establish  that  no 
further  sampling  of  the  sewer  releases  or 
system  is  necessary  to  ensure  that  the 
health  and  safety  of  the  public  is 
protected. 

An  issue  was  also  raised  by  the 
Petitioner  regarding  the  need  for  the 
Georgia  Tech  Research  Reactor  to  have 
a  sewer  discharge  permit  from  the  City 
of  Atlanta.  The  City  of  Atlanta  does  not 
deal  with  radiological  health  and  safety 
issues  over  which  NRC  has  regulatory 
authority  (See  10  CFR  8.4).  The  City  of 
Atlanta  is  responsible  for  the  release  of 
materials  to  the  sanitary  sewer  system 
for  other  than  radiological  health  and 
safety  reasons.  With  regard  to  the 
concern  about  compliance  with  city 
ordinances,  the  City  of  Atlanta  is  the 
appropriate  regulatory  body  to  deal  with 
the  implementation  of  its  requirements. 

Since  there  is  no  evidence  of  the 
spread  of  unacceptable  contamination 
from  the  Georgia  Tech  Research  Reactor 
effluents  to  the  sewage  system,  the  NRC 
staff  finds  no  reason  to  conclude  that 
unacceptable  radioactive  contamination 
was  released  or  could  be  spread  by  the 
backup  of  the  sewage  system.  The 
Petitioner  provided  no  facts  to  conclude 
otherwise.  Therefore,  the  NRC  staff 
concludes  that  the  Petitioner's  concern 
does  not  present  a  substantial  health  or 
safety  issue  warranting  the  action 
requested  by  the  Petitioner. 

(6)  Should  the  Georgia  Tech  Research 
Reactor  be  further  destabilized,  the 
reactor  and  the  tank  holding  cobalt-60 
could  "break  apart,"  causing 
radioactive  contaminants  to  "drain  into 
groundwater/down  sewers/into  the 
runoff  ditch."  *^  From  the  evaluations 
and  inspections  to  date,  there  is  no 
evidence  that  the  Georgia  Tech  Research 


"  "Destabiliaed"  in  the  context  of  this  Petition 
issue  has  been  defined  as  some  condition  that 
would  result  in  the  uncontrolled  release  of 
radioactive  material. 
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Reactor  has  been  "destabilized"  in  any 
manner.  The  Georgia  Tech  Research 
Reactor  is  designed  to  reduce  the 
likelihood  and  mitigate  the 
consequences  of  uncontrolled  releases 
of  radiation.  For  example,  the  design 
and  configuration  features  as  discussed 
for  issue  (4)  provides  considerable 
assurance  that  the  Georgia  Tech 
Research  Reactor  has  not  and  will  not  be 
"destabilized"  due  to  the  previously 
postulated  concerns  expressed  by  the 
Petitioner. 

A  recent  safety  evaluation  of  the 
Georgia  Tech  Research  Reactor  by  the 
NRC  staff  is  associated  with  the  Order 
to  Convert  from  High  Enriched  Uranium 
(HEU)  to  Low  Enridied  Uranium 
(I£U).'*  The  associated  safety 
evaluation  considered  all  potential 
safety  analyses  that  are  effected  by  the 
change  out  of  the  fuel,  including 
potential  design  basis  accident 
scenarios.  This  safety  evaluation  was 
issued  on  the  bases  that  the  pertinent 
reactor  design  features  (1)  continue  to 
acceptably  ensure  that  the  health  and 
safety  of  the  public  is  protected  for  the 
HEU  fuel  and  (2)  have  also  been 
demonstrated  to  be  acceptable  for  the 
LEU  hiel. 

The  Petitioner  raised  concerns  on 
various  structures,  systems  and 
components  at  the  research  reactor. 
First,  the  ability  of  the  containment 
building  steel  structure  at  the  Georgia 
Tech  Research  Reactor  to  control 
releases  of  radioactive  material  was 
questioned.  In  this  regard,  the 
containment  leak  rate  is  tested,  in 
accordance  with  Technical 
Specification  4.3.b,  for  at  least  2.0 
pounds  per  square  inch  gauge  (psig), 
which  is  the  design  basis  pressure. 
Technical  Specification  4.3.b  requires 
that  leakage  from  the  containment 
building  shall  not  exceed  1 .0  percent  of 
the  building  air  volume  in  24  hours  at 
2.0  psig  over-pressure.  Actual  test 
results  show  that  leakage  is  about  one- 
half  of  that  value.  Containment  building 
structural  requirements  based  on 
expected  external  pressures  have  been 
estimated  capable  of  withstanding 
internal  pressures  of  at  least  7.5  psig.''' 
This  leakage  integrity,  and  the  testing 
and  design  margin,  provide  assurance 
that  radioactive  materials  vnW  not  be 
released  in  an  uncontrolled  manner 
from  the  Georgia  Tech  Research  Reactor 
containment. 

The  design  function  of  the  shield  and 
crane  support  wall  to  mitigate  potential 


■«  "Georgia  Institute  of  Technology,  (Georgia  Tech 
Research  Reactor):  Order  Modifying  Facility 
Operating  License  ^to.  R-47,"  60  FR  32516,  June  22. 
1995. 

■''SAR.  Section  4.3.2,  Provisions  for  Insuring 
Leak-Tightness,  page  49. 


radiation  exposures  was  also  questioned 
by  the  Petitioner.  The  steel-reinforced 
concrete  wall  inside  the  containment 
extends  about  34  faet  above  the  outside 
ground  level.  A  safety  function  of  the 
steel-reinforced  concrete  wall  is 
shielding  during  potential  design  basis 
accident  conditions.'^  The  design 
calculations  for  this  shielding  function 
have  been  reviewed  and  independently 
verified.  This  review  finds  that  the 
calculations  conservatively  modeled 
radioactive  source  terms  and 
containment  configuration. 

The  Petitioner  also  raised  an  issue  of 
a  potential  "runaway  chain  reaction." 
The  Georgia  Tech  Research  Reactor  is 
designed  with  two  independent  and 
diverse  shut  dovwi  systems:  the  reactor 
scram  system  and  the  top  reflector  drain 
system.  These  systems  have  significant 
shut  down  capability  and  have  been 
shown,  both  analytically  and 
experimentally,  capable  of  withstanding 
any  excess  reactivity  condition."  These 
analyses  show  that  the  Georgia  Tech 
Research  Reactor  can  meet  (with 
substantial  mar^n)  the  Technical 
Specification  3.1. a  requirements  to  be 
shut  down  (i.e.,  subcritical  by  at  least 
1.0  percent  delta  k/k  with  both  the 
highest  reactivity  worth  shim-safety 
blade  and  the  regulating  rod  fully 
withdrawn).  Further,  specific  design 
features  of  the  Georgia  Tech  Research 
Reactor  prevent  or  mitigate  reactivity 
and  power  increase  conditions. 
Analyses  ^  show  that  both  the  HEU  and 
LEU  fuels  are  designed  to  withstand 
maximum  credible  reactivity  worth/ 
power  excursion  conditions  without 
damage,  including  maximum  reactivity 
addition  conditions.  As  indicated  in 
SAR,  this  analysis  technique  has  been 
verified  by  test-data.^'  This  degree  of 
shut  down  capability  and  provisions  for 
mitigation  of  design  basis  accidents  is 
consistent  with  other  U.S.  research 
reactor  designs,  has  been  verified  by 
data  and  NRC  staff  review,  and  provides 
assurance  that  the  Georgia  Tech 
Research  Reactor  can  be  safely  shut 
down  for  any  credible  condition, 
including  analyzed  accident  conditions. 

The  Petitioner  also  raised  concern 
that  a  previous  accident  analysis 
assumed  a  fuel  loading  accident  that 
was  considered  "incredible"  and  no 
analysis  of  this  scenario  was  performed 
in  the  current  SAR."  The  SAR  states: 


'•SAR,  Section  4.3  Description  of  Reactor 
Containment  Building,  Section  4.3.1  Genera] 
Layout,  pages  42-9. 

■*SAR,  Section  5.6,  Shutdown  Margins. 

"SAR.  Section  5.10,  Accident  Analyses,  page 
139-144. 

"  SAR.  Section  5.9.1  Comparison  (^Calculations 
with  SPEBT-n  Experiments,  pages  137-8. 

°  SAR.  Section  5.10.3  Fuel  Loading  Accident. 


During  refueling  operations,  all  control 
elements  are  required  to  be  fully 
inserted  and  the  top  DzO  reflector 
drained  to  storage.  Following  the 
refueling  operation,  the  reactor  startup 
will  be  accomplished  with  standard 
practice.  Under  these  conditions,  a 
sudden  introduction  of  reactivity  is 
impossible."  "  Although  the  NRC  staff 
agrees  with  the  licensee  that  this 
accident  is  not  credible,  the  NRC  staff 
did  verify  that  the  residts  would  be 
acceptable  in  the  unlikely  event  of  such 
an  accident.  Specifically,  in  the  safety 
evaluation  for  the  Order  to  Convert  from 
HEU  to  LEU,2*  the  NRC  staff  found  that 
(1)  the  previous  safety  evaluation  ^ 
remained  valid  in  that  the  HEU  fuel 
would  not  be  damaged  by  the  fuel 
loading  accident  and  (2)  the  reactivity 
characteristics  of  the  LEU  compared  to 
the  HEU  fuel  are  such  that  the 
maximum  fuel  temperatures  of  the  LEU 
fuel  would  be  less  than  the  temperature 
for  the  HEU  fuel  during  the  potential 
fuel  loading  accident.  Therefore,  the 
NRC  staff  finds  tiiat,  although  the  fuel 
loading  accident  analysis  was  not  and 
need  not  be  performed  in  the  current 
SAR  for  the  Georgia  Tech  Research 
Reactor,  the  potential  results,  if  the 
analysis  were  to  be  performed  in  the 
current  SAR,  would  remain  acceptable 
for  both  fuel  types. 

The  Petitioner  also  raised  a  concern 
regarding  the  emergency  cooling 
capabilities  at  the  Georgia  Tech 
Research  Reactor.  The  research  reactor 
is  designed  with  an  emergency  cooling 
system.^*  The  system,  as  required  by 
Technical  Specification  3.7,  consists  of 
a  passive  tank  capable  of  providing 
cooling  for  30  minutes,  and  two  separate 
long  term  supplies,  only  one  of  whicb 
is  required  for  a  total  of  12  houre  of 
cooling.  (It  should  be  noted  that  in  the 
SAR  the  licensee  assumed  that  (1)  the 
long  term  cooling  supply  connections 
are  prevented  or  interrupted,  (2)  a 
complete  core  meltdown  and 
conservative  fission  product  release 
occurred,  and  (3)  conservative 
radiological  exposure  conditions 
existed.  These  assumptions  were  used 
in  a  calculation  to  demonstrate 


"SAR.  Section  B.4.2  Fuel  Loading  Accidents. 

''Letter  from  Marvin  M.  Mendonca.  NRC,  to  Dr. 
Ratib  A.  Karam,  Georgia  Institute  of  Technology, 
"Issuance  of  Order  Modifying  License  No.  R-97  to 
CoDven  from  High-  to  Low-Enriched  Uranium- 
Georgia  Institute  of  Technology  (TAG  No. 
M85896),"  Enclosure  3  Safety  Evaluation,  Section 
2.14.5  Fuel  Loading  Accident. 

^  U.S.  Atomic  Energy  Commission.  Safety 
Evaluation  by  the  Directorate  of  Licensing.  Docket 
No.  50-160,  Georgia  Institute  of  Technology. 
Section  6.0  Accident  Analysis,  page  12,  dated 
December  19. 1972. 

>*SAR,  Section  4.4.8.3.  Emergency  Cooling 
System,  pages  87-90. 
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acceptable  design  bases  for  the  Georgia 
Tech  Research  Reactor  containment, 
that  is  leakage  rate  and  shielding 
functions,  as  previously  discussed.)  The 
Petitioner's  concern  relates  to  the  time 
reqtiired  to  make  the  manual 
connections  to  the  backup  water 
suppUes  and  potential  radiation 
exposxires  during  this  process.  These 
connections  are  made  outside  the 
containment  structure.  The  30  minutes 
cooling  period  flow  is  designed  to  be 
provided  by  gravity  flow  firom  the 
previously  mentioned  passive  tank 
through  two  redundant  fast  acting,  fail 
safe  waives.  This  cooling  ensures  no  fuel 
damage  or  radiation  release  effect  in  the 
event  of  the  loss  of  coolant  accident  in 
that  30  minute  time  period.  The  NRC 
staff  concludes,  based  on  a  walk  through 
with  the  licensee,  that  30  minutes 
continues  to  be  an  acceptable  time  to 
make  the  connections.  The  long  term 
emergency  cooling  connections  could  be 
accomplished  within  the  30  minute 
time  period  and  there  would  be  no 
increased  radiation  exposure  while 
making  these  connections.  Therefore, 
the  previous  NRC  staff  conclusion  in 
licensing  the  Georgia  Tech  Research 
Reactor  remains  valid,  that  is,  there  will 
be  acceptable  emergency  cooling  of  the 
core  in  the  event  of  the  loss  of  coolant 
accident 

The  Petitioner  also  raised  a  concern 
on  the  reduction  in  shielding  for  the 
cobalt-60  storage  pool,  caused  by  the 
use  of  water  bom  this  storage  pool  to 
provide  one  of  the  two  alternate  long 
term  water  supplies  for  emergency 
cooling  of  the  research  reactor.  The 
emergency  cooling  function  effect  on 
radiation  levels  from  the  cobalt-60  pool 
was  reviewed  and  independently 
verified.  This  evaluation  has  found  that 
the  reduction  in  water  above  the  cobalt- 
60  sources  for  the  long  term  reactor 
emergency  cooling  function  would  not 
significantly  afiiact  the  shielding  of  the 
cobalt-60  source,  i.e.,  there  will  remain 
sufficient  water  for  shielding.  This  was 
confirmed  with  the  Georgia  EPD,  the 
licensing  authority  for  the  cobalt-60 
source,  and  the  Georgia  Tech  Research 
Reactor  licensee.  Therefore,  the  use  of 
the  cobah-60  pool  for  emergency 
cooling  of  the  Georgia  Tech  Research 
Reactor  would  not  adversely  impact  that 
function  or  radiation  safety. 

The  Petitioner  raised  a  concern 
regarding  the  use  of  hot  channel  focton 
and  engineering  uncertainty  factors.  The 
SAR  analyzed  &e  fuel  design  to 
estabUsh  safety  limits  considering 
power  peaking  conditions  (hot  channel 
ractors)  and  conservative  fuel 
manufiacturing  tolerance  (engineering 
uncertainty  factors).  Consistent  with 
research  reactor  regulatory  policy,  the 


SAR  verified  that  these  safety  limits 
would  not  be  exceeded  or  even 
approached,  so  that  no  fuel  damage 
would  occur.27  The  NRC  staff  finds  that 
these  conclusions  remain  vahd  for  both 
the  current  HEU  fuel  and  for  the  LEU 
fuel  as  docimaented  in  the  Order  to 
convert  fivm  HEU  fuel.^ 

The  Petitioner  also  had  a  concern 
related  to  the  reasonableness  of 
assiuning  a  scram  after  pump  failures  in 
the  SAR.  The  SAR  paragraph  in 
question  states:  "The  loss  of  the  primary 
D2O  pump  or  the  secondary  cooling 
water  pump  can  result  in  undesirable 
reactor  operating  conditions.  These 
systems  are  therefore  provided  with 
high  temperature  and  low  flow 
interlocks  with  the  reactor  scram 
circuitry.  Of  the  two  pump  failures,  the 
loss  of  the  D2O  pump  is  the  more 
serious.  Two  independent  low  D2O  flow 
scram  interlocks,  and  loss  of  electrical 
power  interlocks  have  been  provided  in 
the  reactor  safety  instnunentation.  It  is 
therefore  acceptable  to  assume  that  the 
reactor  will  scram  because  of  low  flow 
sh(Ktly  after  an  electrical  power  failure 
or  the  more  serious  case  of  pump 
seizure."  ^  These  interlocks  provide 
redundant  and  diverse  scram  functions 
for  the  Georgia  Tech  Research  Reactor. 
The  NRC  staff  concludes  that  in  the 
unlikely  event  that  one  of  the 
independent  low  D20  flow  scram 
interlocks  were  to  foil  or  be  inoperable, 
the  other  low  D2O  flow  scram  interlock 
would  scram  the  reactor.  These 
redundant  scram  interlocks  are  required 
by  Technical  Specification  3.2.a. 
Additionally,  the  high  D2O  temperature 
and  loss  of  electrical  power  scram 
interlocks  provide  additional  assurance 
that  the  reactor  will  scram  on  potential 
pump  failure  events.  Based  on  the 
redundancy  of  the  low  D2O  flow  scram 
interlocks  and  the  additional 
redundancy  from  diverse  scram 
interlocks  such  as  the  high  D20 
temperature  scram  interlocks,  the  NRC 
staff  concludes  that  it  is  acceptable  to 
assume  that  the  reactor  will  scram  for 
the  potential  pump  failure  analysis. 

The  Petitioner  also  asserted  that 
plutonium  and  cesium-137  were  not 
included  in  the  core  burnout  analysis. 
For  the  core  burnout  analysis,  data  show 
that  the  assumed  release  fractions  from 
the  fuel  of  isotopes  in  the  SAR  are 
conservative  and  that  plutonium, 
cesium,  or  other  particulate  isotopes 


"SAR.  Section  5.7,  Tbennal—Hydmulic  Safety 
Paituneters,  pages  127-135. 

"  Letter  from  Marvin  M.  Mendonca,  NRC,  to  Dr. 
Ratib  A.  Karam,  Georgia  Institute  of  Technology, 
Enclosure  3  Safety  Evaluation,  Section  2.11 
Theimal-HydrauUcs. 

"  SAR,  Section  8.2.2  Pump  FaUuret 


would  not  be  released.^  Furthermore, 
page  196  of  the  SAR  states  that  the 
source  term  includes  daughter  products 
of  the  released  volatile  fission  products, 
which  would  include  cesium-137  as  a 
daughter  product  of  released  isotopes. 
Based  on  the  above  quoted  data  and 
consideration  of  volatile  fission  product 
decay  daughters,  the  release 
assumptions  are  acceptable. 

The  Petitioner  also  indicated  that 
there  were  errors  in  the  Georgia  Tech 
Research  Reactor  SAR.  These  alleged 
errors  include  the  following:  That  the 
half-life  of  iodine-131  was  incorrectly 
specified;  that  the  geologic  data  are 
inadequate;  that  population  data  are 
outdated;  that  the  radiation  exposure 
calculational  technique  and  data  used  to 
estimate  design  basis  accident 
radiological  doses  are  outdated;  that 
incorrect  names  were  used  for  State  of 
Georgia  organizaticms;  and  that  a  30  year 
wind  rose  was  needed. 

Regarding  the  half-lifp  of  iodine-131, 
there  was  a  typographical  error  where 
1.92  hours  was  typed  instead  of  192 
hours.  This  has  been  corrected  by  the 
licensee  in  a  January  1995  SAR  revision. 

The  geologic  data  presented  by  the 
licensee  in  the  SAR,  along  with  other 
data  and  information  that  were  provided 
by  the  Petitioner,  iyp\N,  the  Georgia 
Cieologic  Survey  and  the  ficensee,  have 
been  evaluated  and  discussed  by  the 
NRC  staff  in  issues  (4)  and  (7)  of  this 
Partial  Director's  Decision.  Based  on 
these  evaluations  by  the  NRC  staff,  the 
geologic  data  do  not  change  the 
previous  staff  conclusions  in  licensing 
the  Georgia  Tech  Research  Reactor  and 
the  NRC  staff  does  not  possess  any 
information  which  would  suggest  that 
the  geologic  information  for  the  research 
reactor  is  not  acceptable. 

The  population  data  presented  by  the 
licensee  were  from  the  1990  census 
rather  than  from  current  City  of  Atlanta 
or  other  estimates  on  population  as 
stated  by  the  Petitioner.  The  use  of  the 
1990  census  data  are  acceptable  because 
it  is  the  latest  official  U.S.  census  data. 
The  use  of  such  data  as  implemented  in 
the  Georgia  Tech  Research  Reactor  SAR 
and  the  Technical  Specifications  is 
consistent  with  reactor  licensing 
practices  for  restricted  area,  exclusion 
area  and  low  population  zones. 

The  radiation  exposure  calculational 
technique  and  data  used  to  estimate 
design  basis  accident  radiological  doses 
(SAR  Appendices  B  and  C)  were 
reviewed  and  foimd  to  be  conservative 
and  therefore  acceptable  for  use. 

Regarding  the  use  of  incorrect  names 
for  State  of  Georgia  organizations,  this 
was  a  failure  of  the  Ucensee  to 


'"SAR,  page  196  and  Reference  B.l. 
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completely  update  its  SAR  and  will  be 
corrected  in  the  license  renewal  process. 

Finally,  the  use  of  a  5  year  wind  rose, 
rather  than  a  30  year  wind  rose,  is  not 
significant  to  the  Georgia  Tech  Research 
Reactor  safety  analysis  or  emergency 
planning  because,  conservative 
assumptions,  which  are  independent  of 
the  wind  rose  data,  are  used  for  dose 
assessments  in  the  SAR.  3'  In  addition, 
the  Georgia  Tech  emergency 
preparedness  plan  uses  actual 
measurements,  rather  than  wind  rose 
assumptions,  to  determine  necessary 
protective  actions.'^  Also,  as  previously 
discussed  in  issues  (2)  and  (3),  the 
environmental,  effluent,  and  area 
radiation  monitoring  for  the  Georgia 
Tech  Research  Reactor,  provides 
acceptable  verification  of  compliance  to 
Technical  Specification  and  10  CFR  Part 
20  requirements,  and  further  wind 
direction  data  or  wind  rose  accuracy  for 
environmental  monitoring  is  not 
required. 

The  design  and  analysis  features,  as 
documented  in  the  SAR  and 
appropriately  required  and  verified  in 
the  Technical  Specifications  for  the 
Georgia  Tech  Research  Reactor,  reduce 
the  potential  for  or  mitigate  the 
consequences  of  design  basis  accidents 
and  provide  acceptable  assurance  that 
there  will  be  no  uncontrolled  release  of 
radioactive  material.  Therefore,  the  NRC 
staff  finds  no  reason  to  conclude  that 
the  radioactive  contaminants  would  be 
spread  by  any  credible  event  or 
condition  at  the  Georgia  Tech  Research 
Reactor.  The  Petitioner  provided  no 
facts  to  conclude  otherwise.  Therefore, 
the  NRC  staff  concludes  that  the 
Petitioner's  concern  does  not  raise  a 
substantial  health  or  safety  issue 
warranting  the  action  requested  by  the 
Petitioner. 

(7)  The  Georgia  Tech  Research 
Reactor  is  in  an  earthquake  zone.  The 
NRC  staff  has  continued  to  closely 
follow  the  seismic  and  geologic 
developments  in  the  tectonic  province 
in  which  the  Georgia  Tech  Research 
Reactor  is  located.  The  site  is  located  in 
the  southeastern  Piedmont,  which, 
along  with  the  Blue  Ridge,  comprises 
the  southern  portion  of  the  broad  region 
designated  by  the  NRC  staff  as  the  "New 
England-Piedmont  Tectonic  Province." 
The  New  England-Piedmont  Province  is 
bounded  on  the  northwest  by  the 
Southern  Valley  and  Ridge  Tectonic 
Province  and  on  the  southeast  by  the 
Coastal  Plain  Tectonic  Province. 


The  NRC  staff  has  extensively 
reviewed  the  geology  and  seismology  of 
this  region  (e.g.,  the  Safety  Analysis 
Reports  for  McGuire,  Catawba,  North 
Anna,  Shearon  Harris,  Vogtle,  and 
Summer  Nuclear  Power  Plants).  These 
studies  include  considerations  of  the 
New  Madrid,  Charleston,  east 
Tennessee,  and  Brevard  seismic  zones 
that  were  menllaned  in  the  Petition. 
These  evaluations  by  the  NRC  staff,  as 
documented  in  the  safety  evaluations 
for  the  McGuire,  Catawba,  North  Anna, 
Shearon  Harris,  Vogtle,  and  Summer 
Nuclear  Power  Plants,  and  other, 
nuclear  and  non-nuclear-related 
evaluations  during  the  last  two  decades, 
have  identified  no  capable  faults  ^^  in 
this  region. 

The  NRC  also  has  supported  regional 
seismic  networks  in  the  southeast.'^  In 
1990,  the  NRC  began  to  transfer  support 
from  these  regional  networks  to  the 
National  Seismic  Network  operated  by 
the  United  States  Geological  Survey. 
The  NRC  staff  continues  to  review  the 
results  from  these  networks,  and  finds 
no  new  information  which  would 
change  previous  conclusions  on  the 
seismicity  of  the  southeastern  Piedmont 
(i.e.,  there  are  no  capable  faults  and  the 
potential  for  a  damaging  earthquake  is 
very  remote). 

Seismology  has  been  considered  in 
the  licensing  of  the  Georgia  Tech 
Research  Reactor.  The  New  Madrid, 
Missouri  and  the  Charleston,  South 
Carolina  earthquakes  (that  were 
mentioned  in  this  Petition  issue)  were 
considered,  as  were  lesser  magnitude 
earthquakes  in  and  near  Georgia.  The 
Petitioner  has  presented  no  new  seismic 
information  for  the  region.  The  NRC 
staff  evaluation  continues  to  support  the 
conclusion  that  the  seismology  for  the 
Georgia  Tech  Research  Reactor  has  been 
acceptably  considered  in  the  licensing 
of  this  facility. 

A  study  of  seismic  hazards  has  been 
performed  for  Georgia  Tech  and 
referenced  in  the  Petition.^'  This  study 
reviewed  seismic  history,  performed 


>■  SAR,  Appendix  B. 

"  Letter  from  R.  A.  Karam,  Georgia  Tech,  to  U.S. 
Nuclear  Regulatory  Commission,  dated  April  19. 
1994,  Attachment  6,  Emergency  Preparedness  Plan. 


^'Capable  faults  are  defined  in  10  CFR  Part  100. 
"Seismic  and  Geologic  Siting  Criteria  for  Nuclear 
Power  Plants,"  Appendix  A,  Section  in 
"Definitions." 

^  These  Networks  include,  the  Charleston 
network,  first  ofierated  in  1973  by  the  U.S. 
Geological  Survey  (USGS).  Others  were  added 
during  the  mid  and  late  I970's  and  early  1960's. 
which  were  operated  by  Virginia  Polytechnic  and 
State  University  (Central  Virginia  and  Giles  County 
Seismic  Zones),  the  University  of  Memphis 
(Southern  Appalachians  and  New  Madrid  Seismic 
2U>nes),  Georgia  Institute  of  Technology  (Georgia 
and  Alabama),  and  St.  Louis  University  (New 
Madrid  Seismic  Zone). 

>>  "Seismic  Hazard  Study  for  the  Georgia  Institute 
of  Technology  Campus,  Atlanta,  Georgia."  Law 
Engineering  Project  No.  57704495.01.  March  16. 
1993. 


probabilistic  and  deterministic  seismic 
ground  motion  studies,  and  made 
estimates  of  potential  groimd  motion. 
The  report  validated  Standard  Building 
Code  seismic  coefficient  requirements 
for  the  Georgia  Tech  campus,  and  did 
not  change  the  conclusion  on  the 
acceptability  of  the  Georgia  Tech 
Researcih  Reactor. 

The  above  conclusions,  as  previously 
discussed  in  issue  (4),  are  further 
supported  by  the  Georgia  State  Geologist 
in  a  letter  dated  May  11. 1995. 

The  NRC  staff  finds  no  reason  to 
conclude  that  the  seismic  characteristics 
for  the  site  are  unacceptable  for  the 
Georgia  Tech  Research  Reactor.  The 
Petitioner  provided  no  facts  to  conclude 
otherwise.  Therefore,  the  NRC  staff 
concludes  that  the  Petitioner's  concern 
does  not  raise  a  substantial  health  or 
safety  issue  warranting  the  action 
requested  by  the  Petitioner. 

(8)  There  is  absolutely  no  reason  to 
keep  the  Georgia  Tech  Research  Reactor 
operating.  The  license  for  the  Georgia 
Tech  Research  Reactor  was  issued  in 
accordance  with  all  applicable 
requirements.  The  licensee  programs  in 
education,  research  and  development 
are  consistent  with  the  Georgia  Tech 
Research  Reactor  license.  Specifically, 
the  Georgia  Tech  license  renewal 
request  dated  April  19, 1994.  discussed 
activities  at  the  research  reactor, 
including  nuclear  education  in  nuclear 
engineering  and  health  physics.  It  also 
discussed  contributions  to  the 
commimity,  such  as  plant  irradiation 
experiments  for  high  school  science 
classes  and  use  by  the  Boy  Scouts  of 
America  for  nuclear  merit  badges  at  the 
Georgia  Tech  Research  Reactor.  The 
Georgia  Tech  Research  Reactor  has 
capability  for  bio-medical  irradiation 
research  and  development,  isotope 
production,  neutron  diffraction,  and 
activation  analysis.  The  license  renewal 
request  specified  programs  evaluating 
radiation  decomposition  of  chemicals, 
characterizing  neutron  absorbing 
materials,  and  characterizing  soil 
samples. 

The  Petitioner  also  raised  concerns  on 
the  monitoring  and  calibration  of 
neutron  beams  for  medical  therapy.  At 
this  time,  the  Cieorgia  Tech  Research 
Reactor  is  not  authorized  to  conduct 
medical  therapy,'*  so  the  specific 
concern  is  not  applicable. 


'*The  Georgia  Tech  Research  Reactor  cannot 
perform  medical  therapy  without  specific 
authorization  under  the  provisions  of  the  Atomic 
Energy  Act  Section  104(a).  Georgia  Tech  may 
perform  experiments,  such  as  the  characterization 
of  irradiation  conditions  for  potential,  future 
medical  therapy  as  long  as  the  experiments  and 
research  reactor  are  within  the  provisions  of  the 
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The  Petitioner  has  asserted  that 
substantial  management  deficiencies 
persist,  including  concerns  on  the 
problems  related  to  the  1987/1988  time 
frame.  This  concern  on  the  persistence 
of  substantial  management  deficiencies 
may  be  addressed  in  the  pending  license 
renewal  proceeding.  As  previously 
outlined  in  the  Introduction  to  this 
Partial  Director's  Decision,  the  Final 
Director's  Decision  will  take  into 
account  any  relevant  findings  from  this 
license  renewal  proceeding  at  an 
appropriate  time  after  completion  of  the 
NRC  staff  review. 

The  NRC  staff  finds  no  reason  at  this 
time  to  conclude  that  the  Gecwgia  Tech 
Research  Reactor  is  not  continuing  to 
conduct  research  and  development 
activities  in  accordance  with  the  Atomic 
Energy  Act  and  NRC  regulations.  The 
Petitioner  provided  no  facts  to  conclude 
otherwise.  Therefore,  the  NRC  staff 
concludes  that  no  information  has  been 
provided  on  this  issue  to  conclude  that 
a  substantial  health  or  safety  issue  exists 
warranting  the  action  requested  by  the 
Petitionflr. 

(9)  Security  at  the  Georgia  Tech 
Research  Reactor  is  extremely  lax.  The 
concerns  on  security  issues,  as 
previously  outKaed  in  the  Introduction 
to  this  Partial  Director's  Decision,  may 
be  addressed  in  a  pending  license 
renewal  proceeding.  These  issues  will 
be  addressed  in  a  Final  Director's 
Decision  at  an  appropriate  time  after 
taking  into  account  any  relevant 
findings  frx>m  this  license  renewal 
proceeding  and  after  completion  of  the 
NRC  staff  reviews. 

(10)  In  case  of  an  accident  or  terrorist 
attack,  evacuation  of  the  campus  and 
downtown  Atlanta  would  be  impossible 
both  now  and  during  the  Olympics.^'' 
With  respect  to  potential  accident 
conditi(Mis  for  the  Georgia  Tech 
Research  Reactor,  the  Emergency 
Planning  Zone  {EPZ),  the  area  within 
which  predetermined  protective  actions 
are  established,  is  a  100  meters  radius 
from  the  facility.  This  EPZ  is  in 
accordance  with  NRC  emergency 
preparedness  guidance  applicable  to 
research  reactors.^  The  Georgia  Tech 


cuirent  licenae  and  otker  NRC  raguUtory 
raquinmants.  In  order  to  perform  medical  therapy 
at  the  Georgia  Tech  Research  Reactor,  an  aasociated 
licenae  uadbr  the  provision*  of  10  CFK  50.21  (a) 
would  be  required,  as  well  as  associated 
modificationa  to  tiM  Technical  Specifications  from 
theNKC 

"Thai  portion  of  the  issue  tiiat  deek  with 
potantial  tattoriat  attacks  will  be  included  in  issue 
Won  security. 

"  "Standard  Itoview  Plea  for  Review  and 
IvaliMdaBoflaMiyaBcy  Plans  for  Research  and 
TtJlMrHw."  NUn&-M49.  App«idix  0. 


Research  Reactor  accident  anal)rses  ^ 
demonstrates  that  this  100  meter  EPZ  is 
conservative  for  the  Georgia  Tech 
Research  Reactor.  These  analyses  have 
been  found  acceptable  most  recently  in 
the  safety  evaluation  for  the  Order  to 
convert  frtim  HEU  fuel.*>  These  analyses 
demonstrate  that  the  potential  need  for 
protective  actions  outside  the  EPZ  is 
highly  imlikely.  The  specification  of 
emergency  classifications  (e.g.,  no 
general  emergency  classification)  for  the 
Georgia  Tech  Research  Reactor  has  also 
been  reviewed  by  the  NRC  staff  and 
found  to  be  consistent  with  the  NUREG- 
0849  guidance.  The  Georgia  Tech 
Research  Reactor  emergency  plan  has 
been  previously  verified  by  the  NRC 
staff  to  be  acceptable  in  accordance  with 
this  regulatory  gwdance  and  applicable 
regulations. 

The  Gemgia  Tech  Research  Reactor 
has  conducted  emei^ncy  response 
drills  in  accordance  with  its  emergency 
plan  (the  last  three  drills  were  on 
October  19. 1994.  Novembw  4, 1993, 
and  November  9. 1992).  The  drills  have 
included  involvement  of  onsite  or 
offsite  agencies,  such  as  the  Georgia 
Tech  Police  Department,  the  Atlanta 
Fire  Department,  the  Atlanta/Fulton 
County  Emergency  Management 
Agency,  the  Georgia  Emergency 
Management  Agency,  the  Georgia 
Environmental  Protection  Division,  and 
the  Grady  Memorial  Hospital.  Training, 
equipment,  and  contingency  planning 
for  onsite  and  offsite  personnel  have 
been  acceptably  in  accordance  with 
emergency  plan  requirements,  as 
verified  most  recently  in  NRC  staff 
Inspection  Reports  50-160/94-04,  50- 
160/93-03,  and  50-160/92-04.  Police, 
fire,  and  medical  personnel  have  been 
observed  by  NRC  staff  to  acceptably 
perform  their  responsibilities.  Other 
recent  discussions  with  these 
emergency  response  organizations 
demonstrate  that  they  acceptably 
understand  and  feel  capable  of 
discharging  their  responsibilities  under 
emergency  conditions  at  the  Georgia 
Tech  Research  Reactor. 

With  regard  to  emergency 
preparedness  during  the  Olympics,*'  the 


"SAR,  Section  5.  JO  Accident  Analyses,  pages 
139-144  and  Section  «.  Beactor  Hazards 
Evaluation,  and  Appendices  A,  B,  and  C  pages 
176-214. 

•Letter  from  Marvin  M.  Mendonca.  NRC  to  Dr. 
Ratib  A.  Karam,  Georgia  Institute  of  Technology. 
Enclosure  3  Safety  Evahiation,  Section  2.14 
Potential  Accident  Scenarios. 

*'  As  previously  noted,  the  implications  of 
terrorist  acts  during  the  Olympics  relative  to 
emergency  preparedness  may  be  addressed  in  a 
pending  license  raaewal  proceeding.  These  issues 
will  be  addressed  in  a  Final  Director's  Decision  at 
an  appropriale  time  after  taking  into  account  any 
relevant  Hndin(8  from  this  license  renewal 


NRC  Staff  and  the  licensee  have  been 
discussing  the  necessary  steps  to  take 
for  reactor  safety  during  this  event  for 
some  time  before  this  Petition  was 
raised.  The  licensee  has  decided  to  not 
operate  the  research  reactor  during  the 
1996  Olympics  and  to  remove  the  spent 
fuel  fit>m  the  facility  prior  to  the 
Olympics.^  This  would  eliminate  the 
potential  for  radiological  releases  during 
the  Olympics  related  to  the  presence  of 
such  fuel  onsite,  and  would  reduce  the 
potential  for  any  emergency  response  to 
be  taken  thie  to  radiological  conditions 
for  the  Georgia  Tech  Research  Reactor 
during  the  Olympics. 

Georgia  Tech  has  indicated  that  there 
are  no  events  or  additional  resident 
population  that  are  planned  to  be  within 
the  EPZ,  and  that  the  entire  campus  is 
to  be  controlled  for  access  such  that 
increased  transient  population  through 
the  EPZ  is  not  expected.  Further, 
supplemental  emergency  provisions  for 
the  Olympics  are  being  planned  by 
Georgia  Tech  in  coordination  with  the 
Atlanta  Committee  for  the  Olympic 
Games,  the  U.S.  Department  of  Defense, 
the  Federal  Bureau  of  Investigation,  the 
Georgia  State  Patrol.  Georgia 
Department  of  Transportation,  Qty  of 
Atlanta  Police,  and  Qty  of  AUanta  Fire 
Department. 

Additionally,  the  Petitioner  in  her 
July  18, 1995  letter,  raised  a  concern  on 
emergency  preparedness  for  power 
reactor  licenses,  including  emergency 
preparedness  during  the  Olympics.  NRC 
regulations  require  the  development  of 
emergency  preparedness  plans  for  all 
reactor  licenses.  The  Petitioner 
presented  no  information  and  the  NRC 
staff  does  not  know  of  any  information 
which  would  suggest  that  reactor 
emergency  preparedness  is  not 
acceptable,  including  emergency 
preparedness  during  the  Olympics. 

Toe  Petitioner  also  raised  an  issue 
addressing  the  location  of  the 
emergency  command  center  within  the 
Georgia  Tech  Research  Reactor  building. 
However,  the  emergency  command 
center  is  outside  the  containment 
structure  in  which  the  Georgia  Tech 
Research  Reactor  is  housed.  The 
emergency  command  center  is  isolated 
from  the  containment  structure,  which, 
as  previously  discussed  on  issue  (6),  is 
capable  of  withstanding  pressures 
greater  than  would  result  from  any 
analyzed  acddent.  The  discussions  on 


proceeding  and  after  completion  of  the  NRC  staff 
reviewrs. 

^Georgia  Institute  of  Technology's  Response  to 
Commission's  Order  Issuing  Houaekeaying  Stay, 
dated  June  21, 199S,  and  letter  bom  Patricia 
Guilday,  Assistant  Attorney  General,  State  of 
Georgia.  Department  of  Law,  to  the  Secretary  of  the 
NRC  dated  ^ily  25. 1995. 
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the  preceding  issues  also  demonstrate 
that  there  is  little  likelihood  that  the 
emergency  command  center  could  be 
affiscted  by  a  radiological  event  related 
to  the  Georgia  Tech  Researcih  Reactor. 
The  emergency  command  center  is 
monitored  for  radiation  so  that  in  the 
unlikely  event  of  an  indication  of 
unacceptable  radiation  in  the  emergency 
command  center,  or  if  it  were  to 
otherwise  become  unavailable, 
alternative  actions  could  be  taken  (e.g., 
relocation  of  emergency  response 
personnel).  The  above  is  consistent  with 
the  Georgia  Tech  Research  Reactor 
emergency  plan  and  previous  NRC 
acceptance  of  the  emergency  plan, 
continues  to  acceptably  implement  the 
requirements  of  NUREG-0849,  and, 
therefore,  provides  acceptable 
emergency  preparedness  for  the  Georgia 
Tech  Research  Reactor. 

Based  on  the  above,  the  100  meter 
EPZ  at  the  Georgia  Tech  Research 
Reactor  is  acceptable  as  a  planning  basis 
to  ensure  the  protection  of  the  public 
health  and  safety  both  now  and  during 
the  Olympics,  and  the  likelihood  of 
evacuation  or  other  protective  action 
beyond  the  EPZ  is  acceptably  low. 
During  the  Olympics,  Georgia  Tech's 
plans  to  not  operate  and  to  remove 
spent  fuel  ensure  that  there  will  be 
minimal  potential  of  radiological  related 
emergencies  arising  in  connection  with 
the  NRC  license  for  the  Georgia  Tech 
Research  Reactor.  Further,  during  the 
Olympics,  the  conditions  around  the 
research  reactor,  access  controls  to  the 
campus,  and  planning  for 
supplementary  emergency  provisions 
ensure  that  the  provisions  of  the 
ranergency  plan  will  not  be  adversely 
affected  by  the  Olympics. 

The  NRC  staff  finds  no  reason  to 
conclude  that  the  emergency  planning 
zone  for  the  Georgia  Tech  Research 
Reactor  is  not  acceptable,  including 
during  the  time  period  of  the  Olympics. 
The  Petitioner  provided  no  facts  to 
conclude  otherwise.  Therefore,  the  NRC 
staff  concludes  that  no  information  has 
been  presented  to  conclude  that  a 
substantial  health  or  safety  issue  exists 
warranting  the  action  requested  by  the 
Petitioner. 

B.  Revocation  of  Liquid  Radioactive 
Material  Release  Authority;  Revocation 
of  Licenses  Using  the  Principle  of  As 
Low  As  Reasonably  Achievable; 
Prohibition  of  Transportation  of 
Radioactive  Material  by  Mail;  and 
Modification  to  Posting  Requirements 
for  Radioactive  Material 

The  following  are  general  requests  by 
the  Petitioner  for  actions  related  to 
various  categories  of  licenses: 


1.  The  request  to  withdraw  all  license 
authority  nationwide  involving  the 
discharging  or  dumping  of  any  quantity 
of  radioactive  material  to  all  the  sewers 
or  waters  in  the  United  States; 
-^v  2.  The  request  to  withdraw  all 
licenses  to  all  nuclear  facilities, 
including  nuclear  power  plants,  which 
operate  ujider  as  low  as  reasonably 
achievable  (ALARA)  principles; 

3.  The  request  that  tiie  NRC  staff 
prohibit  the  transportation  of 
radioactive  material  by  mail;  and 

4.  The  request  that  the  NRC  staff 
modify  every  license  issued  to 
transporters  of  radioactive  materials  and 
builders  of  nuclear  power  plants  so  that 
these  parties  must  put  two-foot  high 
letters  on  everything  transported  or  built 
stating  "DANGER-RADIOACTIVE"  and 
in  slighUy  smaller  letters  "there  is  no 
safe  level  of  radiation,  any  exposure  can 
(alffect  healtii." 

The  bases  for  these  requests  are  that 
there  is  no  safe  level  of  radiation,  that 
storage  and  disposal  of  radioactive 
waste  is  inadequate,  and  that  the  NRC 
sewage  discharge  guidelines  are  totally 
inadequate.  The  Petitioner  has  also 
indicated  that  the  basis  for  the  request 
related  to  transportation  by  mail  is  that 
accidents  have  occiured  while 
transporting  radioactive  materials.  The 
issues  enumerated  by  the  Petitioner  are 
broadly  framed  requests  to  take  actions 
to  prohibit  discharging  all  radioactive 
material  into  sewers  and  waters  of  the 
U.S.,  to  create  a  zero  release  limit  of 
radioactive  material,  and  to  modify  the 
transportation  regulations  under  10  CFR 
part  71.*3  The  Petitioner  also  raises 
concerns  over  the  adequacy  of  current 
NRC  regulations  related  to  radiation 
protection.**  Finally,  the  Petitioner 
questions  the  adequacy  of  NRC  and 
Environmental  Protection  Agency  (EPA) 
regulations  on  allowed  radioisotopes  in 
the  environment. 

For  each  of  the  Petitioner's  concerns 
cited  directly  above,  the  Petitioner  has 
provided  no  specific  information  or 


*^The  NRC's  packaging  and  transportation 
regulations  in  10  CFR  part  71  are  part  of  a  broad 
regulatory  scheme  for  the  packaging  and 
transportation  of  radioactive  materials.  The 
packaging  and  transportation  of  radioactive 
materials  are  also  subject  to  the  regulations  of  the 
U.S.  Department  of  Transportation  and  the  U.S. 
Postal  Service.  See  10  CFR  71.0(b). 

*<  These  concerns  include  that  the  release  limits 
to  the  sewer  systems  is  established  as  a  monthly 
concentration  and  allows  release  of  soluble 
material,  that  the  brain  and  ovaries  are  not 
specifically  mentioned  in  the  organ  dose  weighting 
factors,  that  an  individual  is  not  considered  a 
member  of  the  public  any  time  in  which  the 
individual  receives  an  occupational  dose,  that 
special  exposures  should  not  be  allowed,  that  no 
dose  be  allowed  to  the  embryo/fetus  whether  the 
woman  is  declared  pregnant  or  not.  and  that 
radiological  release  limits  are  established  assuming 
a  "Reference  Man." 


basis  which  would  support  taking 
action  on  the  Petitioner's  four  requests 
cited  in  this  section.  The  Petitioner's 
request  to  withdraw  all  license  authority 
for  the  discharging  of  any  quantity  of 
radioactive  materials  to  all  sewers  and 
waters  is  based  on  a  general  assertion 
that  the  NRC's  sewer  dumping 
guidelines  are  totally  inadequate.  The 
Petitioner  offers  no  support  for  this 
assertion.  In  addition,  the  Petitioner's 
stated  bases  for  the  request  to  withdraw 
all  licenses  which  operate  under 
ALARA  principles  (i.e.,  there  is  no  safe 
level  of  radiation  and  the  storage  and 
disposal  of  radioactive  materials,  as  well 
as  the  regulations,  are  inadequate)  have 
not  been  substantiated  by  any  data  or 
references  in  the  Petition.  Finally,  no 
information  was  provided  that 
transportation  accidents  had  not  been 
evaluated  and  issues  resolved  under  the 
provision  of  current  regulations  or  that 
present  regulations  regarding  the  use  of 
mail  to  transport  radioactive  material  is 
not  acceptable.  Because  these  stated 
concerns  are  general  and  are  not 
supported  by  additional  information  in 
the  Petition,  these  concerns  do  not 
provide  the  basis  for  taking  enforcement 
action  under  10  CFR  2.206. 

No  specific  information  was  provided 
to  support  the  Petitioner's  general 
statements  on  the  inadequacy  of  NRC 
regulations.  The  Petitioner  has  provided 
no  information  that  would  lead  to  a 
conclusion  that  the  packaging  and 
transportation  regulations  in  10  CFR 
part  71,  the  radiation  protection 
regulations  in  10  CFR  part  20,  and  the 
NRC's  and  EPA's  environmental 
protection  regulations,  are  not  providing 
acceptable  protection  to  the  public 
health  and  safety,  as  well  as  to  the 
environment.  Since  the  Petitioner  has 
not  submitted  any  relevant  technical, 
scientific  or  other  data  to  support  any  of 
the  general  requests  for  the  actions 
enumerated  in  this  section,  or  raised  a 
substantial  health  and  safety  concern 
based  on  these  issues,  the  Petitioner's 
general  requests  for  such  actions  are 
denied.  However,  should  this  Petitioner, 
or  anyone,  wish  to  provide  relevant 
technical,  scientific  or  other  data  and 
grounds  to  support  any  change  to  NRC 
regulations,  a  Petition  for  Rulemaking 
can  be  submiUed  in  accordance  with  10 
CFR  2.802. 

in.  Conclusion 

The  institution  of  proceedings 
pursuant  to  Section  2.206  is  appropriate 
only  if  substantial  health  and  safety 
issues  have  been  raised.  See 
Consolidated  Edison  Co.  of  New  York 
(Indian  Point.  Units  1,  2,  and  3),  CLI- 
75-8,  2  NRC  173, 175  (1975); 
Washington  Public  Power  Supply 
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System  fWPPSS  Nuclear  Project  No.  2). 
IMD-84-7, 19  NRC  899.  924  (1984).  This 
is  the  standard  that  has  been  apphed  to 
the  concerns  raised  by  the  Petitioner  to 
determine  whether  the  action  requested 
by  the  Petitioner  is  warranted. 

With  regard  to  the  requests  made  by 
the  Petitioner  discussed  herein,  the  NRC 
staff  finds  no  basis  for  taking  such 
actions.  Rather,  as  explained  above,  the 
NRC  staff  concludes  that  no  substantial 
health  and  safiety  issues  have  been 
raised  by  the  Petitioner.  Accordingly, 
the  Petitioner's  requests  for  action, 
pursuant  to  Section  2.206  on  the 
Georgia  Tech  Research  Reactor,  are 
denied  on  issues  A(l)  through  A(8)  and 
A(10),  insofar  as  the  issues  on  A(8)  do 
not  relate  to  the  Petitioner's  concerns  on 
the  persistence  of  substantial 
management  deficiencies  and  the  issues 
on  A(10)  do  not  relate  to  the  Petitioner's 
security  issues.  As  previously  noted  in 
the  Introduction  and  Discussion  to  this 
Partial  Director's  Decision,  the  issue 
related  to  the  persistence  of 
management  problems  (part  of  A(8)]  and 
the  issue  related  to  security  [A(9)  and 
part  of  A(10)l  will  be  decided  after 
taking  into  account  the  results  of  the 
licensing  proceeding  on  the  license 
renewal  application,  hi  addition,  the 
Petitioner's  requests  on  general  license 
and  authority  revocation,  as  discussed 
in  Section  B  of  this  Partial  Director's 
Decision,  are  denied. 

A  copy  of  this  Decision  will  be  filed 
with  the  Secretary  for  the  Commission 
as  provided  by  10  CFR  2.206(c)  of  the 
Commission's  regulations.  The  Decision 
will  become  the  final  action  of  the 
Commission  25  days  after  issuance 
unless  the  Commission,  on  its  own 
motion,  institutes  review  of  the  Decision 
in  that  time. 

Dated  at  Rockville,  Maryland,  this  3l8t  day 
of  July  1995. 

For  the  Nuclear  Regulatory  Commission. 
Frank  J.  Miraglia, 

Acting  Director.  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  95-19510  Filed  8-7-95;  8:45  am) 

nUMO  COOC  7S«M>1-P 

IDockM  Nos.  50-254  and  50-265) 

Exemption 

In  the  Matter  of:  C]ommonwealth  Edison 
Company  (Quad  Cities,  Units  1  and  2) 


The  Commonwealth  Edison  Company 
(ComEd,  the  licensee)  is  the  holder  of 
Facility  Operating  License  Nos.  DPR-29 
and  E»'R-30,  which  authorizes 
operation  of  the  Quad  Qties  Nuclear 
Power  Station,  Units  1  and  2  (the 


facilities).  The  licenses  provide,  among 
other  things,  that  the  facilities  are 
subject  to  all  the  rules,  regulations,  and 
orders  of  the  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  now  or 
hereafter  in  effect. 

The  faciUties  are  boiUng  water 
reactors  located  at  the  licensee's  site  in 
Rock  Island  County.  Illinois. 

n 

hi  10  CFR  73.55.  "Requirements  for 
Physical  Protection  of  Licensed 
Activities  in  Nuclear  Power  Reactors 
Against  Radiological  Sabotage," 
paragraph  (a),  in  part,  states  that  "the 
Ucensee  shall  estabUsh  and  maintain  an 
onsite  physical  protection  system  and 
seciuity  organization  which  will  have  as 
its  objective  to  provide  high  assurance 
that  activities  involving  special  nuclear 
material  are  not  inimical  to  the  common 
defense  and  security  and  do  not 
constitute  an  unreasonable  risk  to  the 
public  health  and  safety." 

hi  10  CFR  73.55(d).  ''Access 
Requirements."  paragraph  (1).  it 
specifies  that  "the  licensee  shall  control 
all  points  of  personnel  and  vehicle 
access  into  a  protected  area."  Also.  10 
CFR  73.55(d)(5)  requires  tiiat  "A 
numbered  picture  badge  identification 
system  shall  be  used  for  all  individuals 
who  are  authorized  access  to  protected 
areas  without  escort."  It  further  states 
that  individuals  not  employed  by  the 
Ucensee  (e.g.,  contractors)  may  be 
authorized  access  to  protected  areas 
without  escort  provided  that  the 
individual,  "receives  a  picture  badge 
upon  entrance  into  a  protected  area 
which  roust  be  returned  upon  exit  ft-om 
the  protected  area.  *  *  *" 

The  Ucensee  proposes  to  implement 
an  alternative  imescorted  access  system 
which  would  eUminate  the  need  to 
issue  and  retrieve  picture  badges  at  the 
entrance/exit  location  to  the  protected 
area  and  would  allow  all  individuals, 
including  contractors,  to  keep  their 
picture  badges  in  their  possession  when 
departing  the  Quad  Cities  site. 

m 

Pursuant  to  10  CFR  73.5,  "Specific 
exemptions,"  the  Commission  may, 
upon  application  of  any  interested 
person  or  upon  its  own  initiative,  grant 
such  exemptions  from  the  requirements 
of  the  regulations  in  this  part  as  it 
determines  are  authorized  by  law  and 
wiU  not  endanger  life  or  property  or  the 
common  defense  and  seciuity.  and  are 
otherwise  in  the  public  interest. 
According  to  10  CFR  73.55,  the 
Commission  may  authorize  a  licensee  to 
provide  alternative  measures  for 
protection  against  radiological  sabotage 
provided  the  licensee  demonstrates  that 


the  alternative  measures  have  the  same 
"high  assurance"  objective,  that  the 
proposed  measures  meet  the  general 
performance  requirements  of  the 
regulation,  and  that  the  overall  level  of 
system  performance  provides  protection 
against  radiological  sabotage  equivalent 
to  that  which  would  be  provided  by  the 
regulation. 

CurrenUy,  unescorted  access  into  the 
protected  area  for  both  employee  and 
contractor  personnel  into  Quad  Cities, 
Units  1  and  2,  is  controlled  through  the 
use  of  picture  badges.  Positive 
identification  of  personnel  which  are 
authorized  and  request  access  into  the 
protected  area  is  established  by  security 
personnel  making  a  visual  comparison 
of  the  individual  requesting  access  and 
that  individual's  picture  badge.  In 
accordance  with  10  CFR  73.55(d)(5), 
contractor  {>ersonnel  are  not  allowed  to 
take  their  picture  badges  off  site.  In 
addition,  in  accordance  with  the  plant's 
physical  security  plan,  the  Ucensee 's 
employees  are  also  not  allowed  to  take 
their  picture  badges  off  site. 

The  proposed  system  will  require  that 
all  individuals  with  authorized 
unescorted  access  have  the  physical 
characteristics  of  their  hand  (hand 
geometry)  registered  with  their  picture 
badge  number  in  a  computerized  access 
control  system.  Therefore,  all  authorized 
individuals  must  not  only  have  their 
picture  badge  to  gain  access  to  the 
protected  area,  but  must  also  have  their 
hand  geometry  confirmed.  All 
individuals,  including  contractors,  who 
have  authorized  unescorted  access  into 
the  protected  area  will  be  allowed  to 
keep  their  picture  badges  in  their 
possession  when  departing  the  Quad 
Cities  site. 

All  other  access  processes,  including 
search  function  capabiUty  and  access 
revocation,  will  remain  the  same.  A 
security  officer  responsible  for  access 
control  will  continue  to  be  positioned 
within  a  bullet-resistant  structure.  It 
should  also  be  noted  that  the  proposed 
system  is  only  for  individuals  with 
authorized  unescorted  access  and  will 
not  be  used  for  those  individuals 
requiring  escorts. 

Sandia  National  Laboratories 
conducted  testing  which  demonstrated 
that  the  hand  geometry  equipment 
possesses  strong  performance 
characteristics.  Details  of  the  testihg 
performed  are  in  the  Sandia  repwl,  "A 
Performance  Evaluation  of  Biometric 
Identification  Devices,"  SAND91— 0276 
UC— 906  Unlimited  Release,  June  1991. 
Based  on  the  Sandia  report  and  the 
licensee's  experience  using  the  current 
photo  picture  identification  system,  the 
false  acceptance  rate  for  the  proposed 
hand  geometry  system  would  be  at  least 
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equivalent  to  that  of  the  current  system. 
To  assure  that  the  proposed  system  will 
continue  to  meet  the  general 
performance  requirements  of  10  CFR 
73.55(d)(5),  the  licensee  will  implement 
a  process  for  testing  the  system.  The  site 
security  plans  wiU  also  be  revised  to 
allow  implementation  of  the  hand 
geometry  system  and  to  allow 
employees  and  contractors  with 
unescorted  access  to  keep  their  picture 
badges  in  their  possession  which 
leaving  the  Quad  Cities  site. 


1^ 


For  the  foregoing  reasons,  the  NRC 
staff  has  determined  that  the  proposed 
alternative  measures  for  protection 
against  radiological  sabotage  meet  the 
same  high  assurance  objective  and  the 
general  performance  requirements  of  10 
CFR  73.55.  In  addition,  the  staff  has 
determined  that  the  overall  level  of  the 
proposed  system's  performance  will 
provide  protection  against  radiological 
sabotage  equivalent  to  that  which  is 
provided  by  the  ciurent  system  in 
accordance  with  10  CFR  73.55. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
73.5,  this  exemption  is  authorized  by 
law,  will  not  endanger  life  or  property 
or  common  defense  and  security,  and  is 
otherwise  in  the  public  interest. 

Therefore,  the  Commission  hereby 
grants  the  following  exemption: 

The  requirement  of  10  CFR  73.55(d)(5)  that 
individuals  who  have  been  granted 
unescorted  access  and  are  not  employed  by 
the  licensee  are  to  return  their  picture  badges 
upon  exit  from  the  protected  area  is  no  longer 
necessary.  Thus,  these  individuals  may  keep 
their  picture  lodges  in  their  possession  upon 
leaving  the  Quad  Cities  site. 

Pursuant  to  10  CFR  51.32,  tiie 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not 
result  in  any  significant  adverse 
environmental  impact  (60  FR  39464). 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  July  1995. 

For  the  Nuclear  Regulatory  Commission. 
lack  W.  Roe, 

Director,  Division  of  Reactor  Projects — in/IV, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  95-19511  Filed  8-7-95;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Request  Under  Review  t>y  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Michael  E. 
Bartell,  (202)  942-8800. 

Upon  Written  Request,  Copy 
Available  From:  Seciuities  and 


Exchange  Commission,  Office  of  Filings 
and  Information  Services,  450  Fifth 
Street.  NW.,  Washmgton,  DC  20549. 
[File  No.  270-259] 

Proposed  Amendments 

Rulel7f-5 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq),  the  Securities 
and  Exchange  Commission  (the 
"Commission")  has  submitted  for  OMB 
approval  amendments  to  Rule  17f-5. 

Rule  17f-5  currenUy  permits 
management  investment  companies 
("funds")  to  place  their  asserts  with 
certain  foreign  banks  and  securities 
depositories,  subject  to  niunerous  and 
highly  detailed  conditions.  The 
amended  rule  would  revise  these 
conditions.  The  amended  rule  would 
require  findings  that  the  fund's  foreign 
custody  arrangements  will  provide 
reasonable  protection  for  fund  assets. 
Although  foreign  custodians  would  not 
have  satisfy  specific  capital  or  other 
requirements,  the  custodian's  ability  to 
provide  reasonable  protection  for  the 
fund's  asserts  would  have  to  be 
evaluated  based  on  all  relevant  factors, 
including  the  custodian's  financial 
strength.  The  amended  rule  would 
require  the  fund's  foreign  custody 
arrangements  to  be  governed  by  a 
written  contract,  although  it  would  not 
specify  particular  provisions  that  must 
be  included  in  the  contract.  The 
amended  rule  also  would  require  the 
fund's  arrangements  to  be  monitored  for 
continuing  appropriateness.  If  an 
arrangement  no  longer  complies  with 
the  amended  rule's  requirements,  a  fund 
would  have  to  withdraw  its  assets  firom 
the  coimtry  or  custodian  as  soon  as 
reasonably  practicable. 

In  addition,  the  amended  rule  would 
allow  fund  directors  to  delegate  their 
responsibiUties  imder  the  current  rule  to 
the  fund's  adviser  or  ofiicers  or  a  U.S. 
or  foreign  bank.  In  selecting  particular 
delegates  for  foreign  custody  decisions, 
the  board  would  need  to  find  that  it  is 
reasonable  to  rely  on  the  delegate  to 
perform  the  delegated  responsibiUties. 
The  amended  rule  would  require  the 
delegate  to  provide  the  board  with 
written  reports  notifying  the  board  of 
the  placement  of  the  fund's  assets  in  a 
particular  coimtry  and  with  a  particular 
custodian.  The  delegate  also  would  be 
required  to  provide  written  reports  of 
any  material  changes  in  the  fund's 
arrangements.  These  reports  would  be 
provided  to  the  board  no  later  than  the 
next  regularly  scheduled  board  meeting 
following  the  delegate's  actions. 

It  is  estimated  that  3.214  total 
respondents  (2.600  fund  portfoUos  and 


614  delegates  (representing  600 
investment  advisers  and  14  U.S.  bank 
custodians))  may  expend  an  estimated 
8.740  total  burden  hours  in  connection 
with  the  board's  delegation  of  its 
responsibiUty  for  foreign  custody 
matters,  the  delegate's  monitoring  of  the 
arrangements,  and  the  amended  rule's 
periodic  reporting  requirements.  The 
amendments  may  eliminate  the  need  for 
the  estimated  14  U.S.  bank  custodians  to 
file  exemptive  applications  with  the 
Conunission  to  maintain  custody  of 
fund  assets  with  certain  foreign 
custodians,  resulting  in  savings 
estimated  at  840  total  burden  hours. 

Direct  general  comments  to  the  OMB 
Clearance  Officer  for  the  SEC  at  the 
address  stated  below.  Direct  any 
comments  concerning  the  accuracy  of 
the  estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  to  Michael  E.  Bartell,  Associate 
Executive  Director,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549,  and  OMB 
Clearance  Officer  for  the  Securities  and 
Exchange  Commission,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
(Paf)erwork  Reduction  Act  Project  No. 
3235-0269),  Room  3208  New  Executive 
Office  Building,  Washington,  DC  20543. 

Dated:  July  27, 1995. 
Margaret  H.  McFarUnd, 

Deputy  Secretary. 

(FR  Doc.  95-19520  Filed  8-7-95;  8:45  am] 
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[Reiesse  No.  34-36049;  International  Series 
Release  No.  834  File  No.  SR-CBOE-05-32] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  the  Listing  and 
Maintenance  Criteria  for  Options  on 
American  Depository  Receipts 

August  2, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),!  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  July  12, 
1995,  the  Chicago  Board  Options 
Exchange  ("CBOE"  or  "Exchange")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  from  interested  persons. 


>  IS  U.S.C  78a(bKl)  (1988). 

>  17  CFR  240.19b-t  (1994). 
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L  Self-Regulatory  Organization's 
Statonent  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  CBOE 
Rules  5.3  and  5.4  relating  the  listing  and 
trading  of  options  on  American 
Depository  Receipts  ("ADRs").  The  text 
of  the  proposed  rule  change  is  available 
at  the  Office  of  the  Secretary,  CBOE,  and 
at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CBOE  has  prepared  summaries,  set  forth 
in  Sections  (A),  (B),  and  (C)  below,  of 
the  most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  piupose  of  the  proposed  rule 
change  is  to  revise  certain  of  the 
Exchange's  rules  relating  to  the  listing 
and  maintenance  criteria  for  options  on 
ADRs,  as  set  forth  in  two  separate 
Interpretation  and  Policies,  one  imder 
CBOE  Rule  5.3  and  one  under  CBOE 
Rule  5.4. 

Listing  Criteria  for  Options  on  ADRs 

The  first  set  of  changes  concern 
Interpretation  .03  under  Rule  5.3. 
Ciurently,  the  Exchange  may  list 
options  on  ADRs  that  meet  the  criteria 
and  guidelines  set  forth  in  Rule  5.3  and 
the  interpretations  thereimder  if  tiny  of 
the  following  conditions  are  satisfied:  (i) 
The  Exchange  has  in  place  an  effective 
surveillance  agreement  ^  with  the 
primary  exchange  in  the  home  coimtry 
in  which  the  security  underlying  the 
ADR  is  traded;  (ii)  the  combined  trading 
volume  of  the  ADR,  the  security 
underlying  the  ADR,  other  classes  of 
common  stock  related  to  the  security 
underlying  the  ADR,  and  ADRs 
overlying  such  other  classes  of  common 
stock  (collectively  "other  related  ADRs 
and  securities")  occurring  in  the  U.S. 
ADR  market  represents  (on  a  share 
equivalent  basis)  at  least  50%  of  the 


•The  Commission  defines  an  effective  (i.e., 
comprehensive  surveillance  agreement  as  one 
pursuant  to  which  the  Exchange  can  obtain  not  only 
information  regarding  the  identity  of  exchange 
members  executing  trades,  but  also  the  information 
regarding  the  identity  of  the  ultimate  customer. 


combined  worldwide  trading  volume  in 
the  ADR  and  other  related  ADRs  and 
securities  over  the  three  month  period 
preceding  the  date  of  selection  of  the 
ADR  for  options  trading  ("50%  Test"); 
or  (iii)  the  Commission  otherwise 
authorizes  the  listing. 

The  proposed  rule  change  would 
amend  CBOE  Rule  5.3,  Interpretation 
.03  in  two  ways.  First,  the  manner  by 
which  the  applicable  percentage  of 
worldwide  trading  volume  is  calculated 
would  be  revised.  Second,  a  new  set  of 
criteria  for  the  listing  of  options  on 
ADRs,  based  on  daily  trading  in  the 
jlJ.S.,  would  be  added. 

The  50%  Test  will  be  revised  so  that 
trading  in  ADRs  and  other  related  ADRs 
and  seciuities  in  any  market  with  which 
the  Exchange  has  in  place  an  effective 
surveillance  sharing  agreement  will  be 
added  to  U.S.  ADR  market  volume. 
Currently,  only  trading  in  the  U.S.  ADR 
market  counts  towards  satisfying  the 
50%  Test.  The  Exchange  believes  it  is 
legitimate  to  add  the  trading  volume  in 
the  maricets  with  which  the  Exchange 
has  in  place  comprehensive  surveillance 
sharing  agreements  to  U.S.  market 
trading  volume  because  the  Exchange  is 
able  to  monitor  trading  activity  in  these 
other  markets. 

Interpretation  .03  to  Rule  5.3  would 
also  be  revised  by  adding  a  fourth  set  of 
criteria  under  which  the  Exchange 
could  list  options  on  ADRs.  This  new 
standard  ("Daily  Trading  Volume 
Standard")  will  permit  the  Exchange  to 
list  options  on  ADRs  if  each  of  the 
following  three  conditions  is  met:  (1) 
The  combined  trading  volimie  for  the 
ADR  and  other  related  ADRs  and 
securities  ocoirring  in  the  U.S.  ADR 
market  or  in  any  market  with  which  the 
Exchange  has  in  place  an  effective 
surveillance  agreement  represents  (on  a 
share  equivalent  basis)  at  least  20%  of 
the  combined  worldwide  trading 
volume  in  the  ADR  and  other  related 
ADRs  and  securities  over  the  three 
month  period  preceding  the  date  of 
selection  of  the  ADR  for  options  trading, 

(2)  the  average  trading  volume  for  the 
ADR  in  the  U.S.  ADR  market  over  the 
three  months  preceding  the  date  of 
selection  of  the  ADR  for  options  trading 
is  at  least  100,000  shares  per  day,  and 

(3)  the  trading  voliune  for  the  ADR  in 
the  U.S.  ADR  market  is  at  least  60,000 
shares  per  day  for  a  majority  of  the 
trading  days  for  the  three  months 
preceding  the  date  of  selection  of  the 
ADR  for  options  trading. 

This  new  standard,  lue  the  50%  Test, 
will  allow  the  listing  of  options  on 
ADRs  in  the  absence  of  a  surveillance 
sharing  agreement  between  the 
Exchange  and  the  home  country  where 
the  security  underlying  the  ADR  is 


traded.  The  Exchange  notes  that  the 
Daily  Trading  Volume  Standard  differs 
from  the  50%  Test  in  three  respects. 
First,  the  percentage  trading 
requirement  is  lowered  to  20%  from 
50%.  Countervailing  this  reduced 
percentage,  which  by  itself  would  tend 
to  relax  the  listing  standards,  are  two 
numerical  U.S.  trading  voliune 
requirements — one  that  would  require  a 
high  average  daily  U.S.  trading  voliune 
and  the  other  that  would  require  a 
certain  level  of  trading  on  a  majority  of 
days  in  the  preceding  three  months.  The 
existing  criteria  for  listing  options  on 
ADRs  do  not  have  similar  trading 
volume  requirements. 

The  Exchange  believes  that  the  Daily 
Trading  Volume  Standard  is  justified 
because  it  will  enable  the  Exchange  to 
list  options  on  ADRs  that  are  widely 
followed  by  U.S.  investors  but  that  do 
not  meet  the  50%  Test.  At  the  same 
time,  however,  these  ADRs  must  have 
high  trading  volume  in  the  U.S.  ADR 
market.  The  Exchange  believes  that  this 
requirement  of  observable,  high  trading 
volumes,  should  ameliorate  any 
regulatory  concerns  regarding  investor 
protection. 

Maintenance  Criteria  for  Options  on 
ADRs 

The  proposed  rule  change  would  also 
establish  new  maintenance  criteria 
corresponding  to  the  new  listing  criteria 
discussed  above.  Currently, 
Interpretation  .09  to  Rule  5.4  prohibits 
the  Exchange  from  opening  trading  on 
any  additional  series  of  options  on  an 
ADR  that  was  initially  listed  under  the 
50%  Test  if  the  U.S.  trading  volume 
over  a  subsequent  three  month  period  is 
less  than  30%  of  worldwide  trading 
voliune,  unless  either  (1)  the  Exchange 
has  in  place  an  effective  surveillance 
agreement  with  the  primary  exchange  in 
the  home  country  where  the  security 
underlying  the  ADR  is  traded,  or  (2)  the 
Commission  has  otherwise  authorized 
the  listing. 

The  proposed  new  maintenance 
criteria  would  prohibit  the  Exchange 
&t>m  opening  trading  on  any  additional 
series  of  options  on  an  ADR  that  was 
initially  listed  pursuant  to  the  proposed 
Daily  Trading  Volume  Standard  unless 
(A)  the  percentage  of  worldwide  trading 
volume  in  the  ADR  and  other  related 
ADRs  and  securities  that  takes  place  in 
the  U.S.  ADR  market  or  in  markets  with 
which  the  Exchange  has  in  place 
surveillance  sharing  agreements  for  any 
consecutive  three  month  period  is  either 
(i)  at  least  30%  without  regard  to  the 
average  trading  volume  in  the  ADR,  or 
(ii)  at  least  15%  when  the  average  U.S. 
daily  trading  volume  in  the  ADR  for  the 
previous  three  months  is  at  least  70,000 
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shares,  or  (B)  the  Exchange  then  has  in 
place  an  effective  siuveillance 
agreement  with  the  primary  exchange  in 
the  home  country  woere  the  security 
underlying  the  ADR  is  traded  or  (C)  the 
Commission  has  otherwise  authorized 
the  listing.  The  Exchange  believes  that 
the  slight  decrease  in  the  trading 
volume  percentage  [i.e.,  from  20%  to 
15%)  and  the  significant  average  daily 
trading  voliune  requirement  (70,000 
shares)  should  be  adequate  to  address 
any  concerns  regarding  possible 
manipulation  without  being  so  high  as 
to  unduly  interfere  with  the  continued 
trading  of  option  products  that  have 
become  established  on  the  Exchange. 

This  second  revision  merely 
establishes  a  maintenance  criteria  for 
the  50%  Test  that  is  consistent  with  the 
newly  proposed  listing  criteria. 
Specifically,  for  purposes  of  applying 
the  30%  maintenance  standard,  the 
Exchange  will  add  to  U.S.  ADR  market 
volume  the  voliune  in  the  ADR  and 
other  related  ADRs  and  securities 
occurring  in  markets  with  which  the 
CBOE  has  in  place  effective  surveillance 
agreements. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act,^  in  particular,  in  that  it  is 
designed  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  by  enabling  the  Exchange  to  list 
options  on  widely  followed  ADRs 
without  compromising  investor 
protection  concerns. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

1 1  Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 


(ii)  as  to  which  the  Exchange  consent, 
the  Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refer  to 
File  No.  SR-CBOE-95-32  and  should  be 
submitted  by  August  29, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 
[FR  Doc.  95-19521  Filed  8-7-95;  8:45  am) 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
New  York  Stock  Exchange,  inc. 
Relating  to  the  Listing  of  Investment 
Company  Units 

July  28, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l)  ("Act"),  notice  is  hereby 
given  that  on  June  7, 1995,  the  New 
York  Stock  Exchange,  Inc.  ("NYSE"  or 
the  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 


Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fit>m  interested  persons. 

I.  Self-R^ulatoiy  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  proposes  to  adopt  1 703.16 
of  its  Listed  Company  Manual 
("Manual"),  consisting  of  listing 
standards  for  units  of  trading  ("Units") 
that  represent  an  interest  in  a  registered 
investment  company  ("Investment 
Company")  that  could  be  organized  as  a 
unit  investment  trust  ("UNIT"),  an 
open-end  management  investment 
company,  or  a  similar  entity.  The 
investment  company  would  hold 
securities  comprising,  or  otherwise 
based  on  or  representing  an  investment 
in,  an  index  or  portfolio  of  securities. 
The  investment  company  either  could 
hold  the  securities  directly  or  could 
hold  another  security  representing  the 
index  or  portfolio  securities  (such  as  in 
a  UTT  that  holds  shares  of  an  open-end 
investment  company).  The  Exchange 
also  proposes  to  amend  Exchange  Rule 
460  to  permit  specialists  to  whom  Units 
have  been  allocated  to  purchase  and 
redeem  Units,  or  securities  that  can  be 
subdivided  or  converted  into  Units, 
through  a  distributor,  from  the  issuer  of 
such  securities. 

The  Exchange  initially  seeks  to  list  up 
to  nine  series  of  Units,  in  the  form  of 
"Country Baskets. " '  These 
CountryBaskets  will  be  structiued  in 
one  of  two  ways.  First,  in  the  "Fund- 
only  structure,"  they  could  be 
structured  as  series  of  an  open-end 
management  investment  company 
investing  in  a  portfolio  of  securities 
("Index  Securities")  included  in  the 
corresponding  component  of  the  FT- 
Actuaries  Worid  Index  "FT-AWI").2 
Alternatively,  in  the  "Fund/UTT 
structure,"  they  could  be  structured  as 
UTTs  that  have  as  their  assets  shares  of 
an  open-end  investment  company 
holding  the  underlying  Index  Securities. 
If,  in  the  future,  the  Exchange  seeks  to 
list  Units  with  respect  to  other  indices, 
it  will  make  an  appropriate  filing  with 
the  Commission  to  provide  the 
authorization  to  effect  such  listings. 


*  15  U.S.C.  78f(b)(5)  (1988). 


'  17  CFR  20O.3O-3(a)(12)  (1994). 


'  "CountryBasket."  "CountryBaskets"  and  "CB" 
are  trademarks  of  Deutsche  Bank  Securities 
Corporation  ("DBSC"). 

*  "FT- Actuaries  World  Indices.""FT-Actuaries 
World  Index,"  and  "FT-AWI"  are  trade  and  service 
marks  of  The  Finacial  Tunes  Limited,  and  are  used 
under  license  by  Goldman.  Sachs  k  Co.  and 
NatWest  Securities  Limited. 
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n.  Sdf-Regnlatorf  OrganizaticHi's 
SUtement  of  the  Pnipose  of,  and 
SUtutoiy  Basis  for,  Uw  Proposed  Rule 
Change 

In  its  filing  with  the  Cominission.  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  OFgpnization'B 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  Exchange  proposes  to  list  up  to 
nine  CountryBasket  seciuities 
("Securities").  The  Securities  will  be 
issued  either  by  an  open-end 
management  investanent  company  or  by 
UTTs  or  similar  entities  that  invest  in 
individiial  series  of  an  index  fund.^ 
Each  series  of  such  an  investment 
company  (each  a  "Fimd")  is  designed  to 
provide  investment  results  that 
substantially  correspond  to  the  price 
and  yield  performance  of  a  specific 
component  of  the  FT-Actuaries  World 
Index.  The  initial  nine  series  of  Funds 
will  be  based  on  the  following  FT- 
Actuaries  Wwld  Indices:  Australia: 
France;  Germany;  Hong  Kong:  Italy; 
Japan;  South  Africa;  United  Kingcknu; 
and  the  United  States.* 

The  FT-Actuaries  World  Indices 

DBSC,  the  adviser  to  the  Funds,  has 
provided  the  Exchange  with  the 
following  description  of  the  FT- 
Actuaries  World  Indices. 

Establishing  an  Index 

The  FT-AWI  are  jointly  compiled  by 
The  Financial  Times  Limited,  Goldman, 


'  The  specific  character  or  structure  of  the 
Securities  will  be  determined  based  on.  among 
other  things,  the  types  of  exemptive  relief  the 
product  sponsors  receive  from  the  Commission 
with  respect  to  issues  arising  under  the  Investment 
Company  Act  of  1940.  The  manner  in  which  the 
Securities  will  be  listed  and  traded  on  the  Exchange 
will  be  the  ^ame  regardless  of  the  structure  chosen. 
For  ease  of  reference  throughout  this  filing  the  term 
"Ftind"  will  refer  either  to  each  series  of  the  open 
and  management  investment  company  that  will  be 
trading  on  the  Exchange  (in  a  fund-only  structure) 
or  to  each  series  of  the  open  end  management 
investment  company  that  witl  be  underlying  a  UIT 
(in  a  dual  Fund/UTT  structure). 

*  The  actual  components,  component 
capitalization,  and  component  weightings  Cor  each 
series  were  submitted  as  part  of  a  Form  N-1 A 
ngistration  statement  of  The  CountiyBaskets  Index 
Ftind,  Inc.  umier  the  Securities  Act  of  1933  and  the 
faivestment  Company  Act  of  1940.  Registratian  No*. 
33-S5710;  SI  1-0734. 


Sachs  k  Co.,  and  Nat  West  Securities 
Limited,  in  conjunction  with  the 
Institute  of  Actuaries  (together,  the 
"Consortiiun").  The  aim  of  the 
Consortiiun  is  to  create  and  maintain  a 
series  of  high  quality  equity  indices  for 
use  by  the  global  investment 
community.  Specifically,  the 
Consortium  seeks  to  establish  and 
maintain  the  FT-AWI  so  that  with 
respect  to  their  corresponding  markets, 
they  are  comprehensive,  consistent, 
flexible,  accurate,  investible,  and 
representative. 

The  World  Index  Policy  Committee 
("WIPC")  makes  all  policy  decisions 
concerning  the  FT-AWI,  including: 
objectives;  selection  criteria;  liquidity 
requirements;  calculation 
methodologies;  and  the  timing  and 
disclosure  of  additions  and  deletions. 
The  WIPC  makes  those  decisions  ina 
manner  that  is  consistent  with  the  stated 
aims  and  objectives  of  the  Consortium. 
In  general,  the  WIPC  aims  for  a 
minimum  of  70  percent  coverage  of  the 
aggregate  value  of  all  domestic 
exchange-listed  stocks  in  every  coiuitry. 
region  and  sector  in  which  it  maintaimi 
an  index 

The  WEPC  consists  of:  One 
representative  of  each  Consortium 
member;  one  member  nominated  by 
each  of  the  parties  as  representing  an 
actual  or  prospective  main  user  group  of 
the  World  Indices;  a  Chairman  and 
additional  member  who  are  members  of 
the  Institute  of  Actuaries  or  the  Facility 
of  Actuaries. 

A  country  must  satisfy  the  following 
criteria  for  the  WIPC  to  include  it  in  the 
FT-Actuaries  World  Indices:  (1)  Direct 
equity  investment  by  non-nationals 
must  be  permitted;  (2)  acciuBte  and 
timely  data  must  be  available;  (3)  no 
significant  exchange  controls  should 
exist  that  would  prevent  the  timely 
repatriation  of  capital  or  dividends:  (4) 
significant  international  investor 
interest  in  the  local  equity  market  must 
have  been  demonstrated;  and  (5) 
adequate  liquidity  must  exist. 

Seciuities  in  the  FT-AWI  are  subject 
to  the  following  "investibility  screens": 
(1)  Securities  comprising  the  bottom 
five  percent  of  any  market's 
capitalization  are  excluded;  (2) 
securities  must  be  eligible  to  be  owned 
by  foreign  investors;  (3)  25  percent  or 
more  of  the  full  capitalization  of  eligible 
securities  must  be  publicly  available  for 
investment  and  not  in  the  bands  of  a 
single  party  or  parties  "acting  in 
concert";  and  (4)  securities  that  fail  to 
trade  for  more  than  15  business  days 
within  each  of  two  consecutive  quarters 
are  excluded. 

The  WIPC  seeks  to  select  constituent 
stocks  that  capture  86  percent  of  the 


equity  that  remains  available  in  any 
market  (known  as  the  "investible  . 
universe")  after  applying  the 
investibility  screens.  Securities  are 
selected  with  regard  to  economic  sector 
and  maricet  capitalization  to  make  the 
FT-AWI  component  highly 
representative  of  the  overall  economic 
sector  make-up  and  market 
capitalization  distribution  of  the 
investible  universe  of  a  market. 

Maintaining  an  Index 

The  WIPC  may  add  securities  to  the 
FT-AWI  for  any  of  the  following 
reasons:  (1)  The  addition  would  make 
the  economic  sector  make-up  and 
market  capitalization  distribution  of  the 
FT-AWI  component  more 
representative  of  its  investible  universe; 

(2)  a  non-constituent  security  has  gained 
in  importance  and  replaces  an  existing 
constituent  security  under  the  rules  of 
review  established  by  the  WIPC;  (3)  the 
FT-AWI  component  represents  less 
than  its  targeted  percentage  of  the 
capitalization  of  its  investible  universe 
(usually  in  cases  where  the  investible 
universe  has  grown  fester  than  the 
corresponding  FT-AWI  component);  (4) 
a  new,  eligible  security  becomes 
available  whose  total  capitaUzation  is 
one  percent  or  more  of  the  current 
capitalization  of  the  relevant  FT-AWI 
component;  (5)  an  existing  constituent 
"spin  off"  a  part  of  its  business  and 
issues  new  equity  to  the  existing 
shareholders;  or  (6)  changes  in 
investibility  factors  lead  to  a  stock 
becoming  eligible  for  inclusion  and  that 
stock  now  qualifies  on  other  grounds. 

The  WIPC  may  adjust  the  FT-AWI  for 
any  of  the  following  reasons:  (1)  The 
component  comprises  too  high  a 
percentage  of  its  representative 
universe;  (2)  a  review  by  the  WIPC 
shows  that  a  constituent  security  has 
declined  in  importance  and  should  be 
replaced  by  a  non-constituent  security; 

(3)  the  deletion  of  a  security  that  has 
declined  in  importance  would  make  the 
FT-AWI  component  more 
representative  of  the  economic  make-up 
of  its  investible  universe;  (4) 
circumstances  regarding  investibility 
and  free  float  change,  causing  the 
constituent  security  to  fail  the  FT-AWI 
screening  criteria;  (5)  an  existing 
constituent  security  is  acquired  by 
another  entity;  or  (6)  the  stock  has  been 
suspended  fit)m  trading  for  a  period  of 
more  than  ten  working  days.  Generally, 
but  not  in  all  cases,  changes  resulting 
from  review  by  the  WIPC  occur  at  the 
end  of  a  calendar  quarter.  Changes 
resulting  from  merger  or  "spin-off" 
activity  will  be  effectuated  as  soon  as 
practicable. 
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Calculation  and  Dissemination  of  an 
Index 

The  FT-AWI  are  calculated  through 
widely  accepted  mathematical  formulae, 
with  the  effect  that  the  indices  are 
weighted  arithmetic  averages  of  the 
price  relatives  of  the  constituents — as 
produced  solely  by  changes  in  the 
maricetplace — adjusted  for  intervening 
capital  changes.  The  FT-AWI  are  base- 
weighted  aggregates  of  the  initial  market 
capitalization,  the  price  of  each  issue 
being  weighted  by  the  number  of  shares 
outstanding,  modified  to  reflect  only 
those  shares  outstanding  that  are 
eligible  to  be  owned  by  foreign 
investors. 

For  each  constituent  security,  the 
implied  annual  dividend  is  divided  by 
260  (an  accepted  approximation  for  the 
number  of  business  days  in  a  calendar 
year).  This  dividend  is  then  reinvested 
daily  according  to  standard  actuarial 
calculations.  Distributions  affect 
adjustments  to  the  base  capital  or  the 
price  per  share  in  accordance  with 
prescribed  FT-AWI  standards.  The 
indices'  values  and  related  performance 
figures  for  various  periods  of  time  are 
calculated  daily  and  are  disseminated  to 
thepublic.5 

The  FT-AWI  are  valued  in  the  terms 
of  local  currency,  U.S.  dollars,  and  U.K. 
pounds  sterling,  thereby  allowing  the 
effect  of  currency  value  on  the  index 
value  to  be  measured.  Changes  to  the 
indices  are  announced  as  soon  as 
possible,  and  on  Mondays  the  Financial 
Times  publishes  a  list  of  changes  to 
each  index  implemented  during  the 
previous  week,  if  any.  The  FT-AWI  are 
calculated  once  a  day  on  weekdays 
when  one  or  more  of  the  constituent 
markets  are  open;  the  indices  are 
syndicated  and  published  in  the 
financial  sections  of  several  newspapers 
wwldwide.  FT-AWI  data  also  may  be 
purchased  electronically. 

Distribution  of  the  Securities 

The  Securities  will  be  distributed  in 
transactions  with  the  Fund  through 
"Creation  Transactions."  To  effect  a 
Creation  Transaction  in  the  Fimd-only 
structure,  a  person  would  buy  Fund 
shares  bom  the  Fund  at  their  net  asset 
value  ("NAV")  next  computed.  The 
sales  will  be  in  "Creation  Unit"  size 
aggregations  in  exchange  for  a  deposit 
("Deposit")  of  Lidex  Securities  (a  "Fund 
Basket")  and  a  specified  amount  of  cash 
sufficient  to  equal  the  NAV  of  such 
shares. 

Securities  in  Creation  Unit  size 
aggregations  only  may  be  redeemed,  at 


'  The  responsibility  for  collecting,  calculating, 
and  transmitting  the  index  data  is  split  between 
Goldman  Sachs  and  NatWest  Securities. 


NAV,  generally  for  an  in-kind 
distribution  of  Index  Securities 
comprising  the  Fund  shares,  plus  a  cash 
payment.  A  Creation  Unit  size  of  Fund 
shares  will  represent  securities  with 
approximately  $2  to  $5  million  in 
market  value.  The  Creation  Unit  would 
be  disaggregated  into  the  individual 
Securities  that  would  trade  on  the 
Exchange.  For  the  nine  initial 
CountryBasket  Securities,  there  would 
be  the  following  number  of  Securities 
per  Creation  Unit: 

Australia 75,000 

France 100,000 

Germany .' 100,000 

Hong  Kong  75.000 

Italy 75.000 

Japan 100,000 

South  Africa 75,000 

United  Kingdom  100,000 

United  States 100,000 

To  effiect  a  Creation  Transaction  in  the 
Fund/UTT  structure,  a  person  would  buy 
a  Fund  Share  (or  fractional  share)  in 
exchange  for  the  Deposit.  Each  UTT 
would  invest  solely  in  shares  of  a 
specified  series  of  the  Fund,  and  would 
offer  one  "redeemable  unit  of  beneficial 
interest"  (a  "Redeemable  Unit")  in 
exchange  for  each  Fund  share  or 
&«ctional  share.  The  Redeemable  Unit 
would  be  the  functional  equivalent  of 
the  Creation  Unit  in  the  Fund-only 
structure. 

The  owner  of  a  Redeemable  Unit 
could  separate  that  unit  into  a  specific 
number  of  identical  fractional  non- 
redeemable  subimits  that  would 
constitute  the  Securities  traded  on  the 
Exchange.  As  with  the  Fund-only 
structure,  for  example,  in  the  case  of  the 
Germany  CountryBasket  Trust  there 
would  be  100,000  Securities  per 
Redeemable  Unit.  These  Securities 
could  be  recombined  into  Redeemable 
Units  and  then  redeemed,  at  NAV,  for 
the  appropriate  number  of  Fund  shares. 
In  turn,  the  Fund  shares  could  be 
redeemed  for  the  Index  Securities  and 
cash.  The  Securities  would  not  be 
redeemable  other  than  in  Creation  Unit 
aggregations. 

Regardless  of  the  structure  used,  there 
may  be  an  initial  distribution  period  of 
Fund  shares  lasting  from  one  to  a  few 
weeks.  During  this  period,  the  principal 
imderwriter  or  distributor 
("Distributor")  directly  or  through 
soliciting  dealera  would  accept 
subscriptions  to  purchase  Fund  shares. 
In  the  dual  FundyUTT  structure,  orders 
also  would  be  accepted  to  exchange 
Fund  shares  for  Redeemable  Units  and 
to  separate  such  units  into  tradeable 
Securities.  Therefore,  the  offering  would 
be  continuous. 


Exchange  Trading  of  Units 

The  proposed  listing  criteria  provide 
flexible  standards  for  the  listing  of 
Units.  Before  commencing  trading,  the 
Exchange  will  require  that  there  be  at 
least  300.000  tradeable  Units 
outstanding,  representing,  for  the  nine 
series  encompassed  by  this  filing,  at 
least  three  or  four  Creation  Units.  The 
Exchange  will  consider  the  suspension 
of  trading  and  the  delisting  of  a  series 
of  Units  if: 

•  After  the  first  year  of  trading,  there 
are  fewer  than  50  record  or  beneficial 
holders  of  the  Units  for  30  or  more 
consecutive  trading  days; 

•  The  value  of  the  underlying  index 
or  portfoho  of  securities  is  no  longer 
calculated  or  available;  or 

•  There  occurs  another  event  that 
makes  further  dealings  in  the  Units  on 
the  Exchange  inadvisable. 

Dealing  in  Units  on  the  Exchange  will 
be  conducted  pursuant  to  the 
Exchange's  general  agency-auction 
trading  rules.  The  Exchange's  general 
dealing  and  settlement  rules  would 
apply,  including  its  rules  on  clearance 
and  settlement  of  securities  transactions 
(see  NYSE  Rules  45  through  ^96).  Other 
Exchange  equity  rules  and  procedures, 
such  as  the  Exchange's  equity  margin 
rules,  would  apply.B  Unless  the 
prospectus  for  a  specific  Security  states 
otherwise,  the  Units  trading  on  the 
Exchange  will  have  one  vote  per  share; 
however,  as  with  other  securities  issued 
by  registered  investment  companies, 
there  will  not  be  a  "passthrough"  of  the 
voting  rights  on  the  actual  index 
securities  held  by  a  fund  or  directly  or 
indirectly  by  a  trust. 

With  respect  to  specialist  dealings. 
Exchange  Rule  460  precludes  certain 
business  relationships  between  an 
issuer  and  the  specialist  in  the  issuer's 
securities.  This  could  be  interpreted  to 
prevent  a  specialist  from  entering  into 
Creation  Transactions  or  redeeming 
Securities  or  Redeemable  Units  from  the 
issuer.  However,  such  market  activities 
could  enhance  liquidity  in  the  Units 
and  facilitate  the  specialist's  market- 
making  responsibilities.  In  addition, 
since  the  specialist  will  be  able  to 
engage  in  Creation  Transactions  and 
redemptions  only  according  to  the  same 
terms  and  conditions  as  every  other 
investor  (and  only  at  NAV),  the 
Exchange  believes  that  there  is  no 
potential  for  abuse. 


*  With  respect  to  margin,  the  Exchange  will  be 
requesting  that  the  Commission's  Division  of 
Market  Regulation  grant  "no  action"  relief  with 
respect  to  section  11(d)(1)  of  the  Act,  as  amended, 
and  Rules  lldl-l  and  lldl-2  thereunder  with 
respect  to  the  extension  of  credit  to  customers  on 
a  security  that  is  part  of  a  new  issue. 
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The  Exchange  is  thus  proposing 
amendments  to  Rule  460  to  permit 
specialists  to  engage  in  these  types  of 
transactions  if  such  transactions  would 
facilitate  the  maintenance  of  a  fair  and 
orderly  market  in  the  Security. 
However,  any  Creation  Transactions  in 
which  the  specialist  engages  will  have 
to  be  effected  through  the  Distributor, 
and  not  directly  with  the  issuer.  This 
requirement  will  make  clear  that  the 
specialist  is  purchasing  Units  in 
Creation  Unit  size  only  to  facilitate 
normal  specialist  trading  activity. 

With  respect  to  investor  disclosure, 
the  Exchange  notes  that,  pursuant  to  the 
requirements  of  the  Securities  Act  of 
1933,  as  amended  ("1933  Act"),  all 
investors  in  CountryBaskets  will  receive 
a  prospectus  regarding  the  Securities. 
Because  the  Seciuities  will  be  in 
continuous  distribution,  the  prospectus 
delivery  requirements  of  the  1933  Act 
will  apply  to  all  investors  in 
CoimtiyBaskets.  However,  it  is  possible 
that  an  exemption  from  the  prospectus 
delivery  requirement  may  be  obtained  at 
some  point  in  the  future,  either  with 
respect  to  these  Seciuities  or  other  Units 
listed  on  the  Exchange.  In  the  event  of 
such  an  exemption,  the  Exchange  will 
discuss  with  the  Commission  staff  the 
appropriate  level  of  disclosiu^  that 
should  be  required  with  respect  to  the 
Units  being  listed,  and  will  file  any 
necessary  rule  change  to  provide  for 
such  disclosure. 

Upon  the  initial  listing  of  any  class  of 
Units,  the  Exchange  will  also  issue  a 
circular  to  its  membership  explaining 
the  unique  characteristics  and  risks  of 
this  type  of  security.  That  circular, 
among  other  things,  will  inform  member 
organizations  of  their  responsibilities 
under  Exchange  Rule  405  ("know  your 
customer  rule")  with  respect  to 
transactions  in  the  Securities.  The 
circular  also  will  inform  member 
organizations  of  their  responsibility  to 
deliver  a  prospectus  to  investors. 

With  respect  to  trading  halts,  the 
trading  of  Units  would  be  halted,  along 
with  the  trading  of  all  other  listed 
stocks,  in  the  event  the  "circuit  breaker" 
thresholds  of  Exchange  Rule  SOB  are 
reached.  In  addition,  the  Exchange  will 
consider  halting  the  trading  in  any 
series  of  Units  if  necessary  to  maintain 
a  fair  and  orderly  maricet  in  the  Units. 
For  example,  the  Exchange  would 
consider  halting  the  trading  in  a  series 
of  Units  if  trading  has  been  halted  or 
suspended  in  the  primary  market  for 
stocks  representing  a  significant 
percentage  (such  as  20  percent)  of  the 
value  of  the  underlying  stock  index  or 
portfolio. 

Finally,  while  equity  securities  traded 
on  the  Exchange  must  be  certificated. 


the  Exchange  is  proposing  that  Units 
trade  either  in  certificated  form  or  solely 
through  the  use  of  a  global  certificate. 
The  use  of  the  global  certificate  would 
have  to  be  consistent  with  1 501.02(B)  of 
the  Manual,  which  imposes  conditions 
on  the  use  of  global  certificates  for 
bonds.  Permitting  the  use  of  global 
certificates  would  be  consistent  with 
expediting  the  processing  of 
transactions  in  Units  and  would 
minimize  the  costs  of  engaging  in 
transactions  in  these  securities. 

The  Exchange  believes  that  its 
proposal  is  consistent  with  Section  6(b) 
of  the  Act.  Specifically,  the  Exchange 
believes  that  its  proposal  is  consistent 
with  the  objectives  of  Section  6(b)(5)  of 
the  Act  in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settUng, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
seciuities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  1934 
Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  soUcit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

ni.  Date  of  Effectiveness  of  the 
Pn^HMed  Rule  Change  aad  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.,      ^ 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  irom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Conunission's  Public  Reference 
Section,  450  Fifth  Stireet,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  File  No.  SR-NYSE-95- 
23  and  should  be  submitted  by  August 
29, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFvland, 
Deputy  Secretary. 
(PR  Doc.  95-19522  Filed  S-7-9S;  8:45  am] 

BMJJNO  COM  WIO-QI-M 


DEPARTMENT  OF  THE  TREASURY 

PutMic  Information  Collection 
Requirements  Sutmiltted  to  0MB  for 
Review 

August  1, 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Qearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue.  NW..  Washington,  EX:  20220. 

Biueaa  of  Akohel,  Tebacce  and 
Firearms  (BATF) 

OMB  Number:  1512-0222. 


'  17  CFK  2e0.3O-3(a)(12)  (1994). 
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Form  Number:  ATF  F  5640.2. 

7vp«  o/  Review:  Extendea. 

Title:  OBet  in  Compromise  of  LiaUlity 
tncurred  Under  tiie  Federal  Akohel 
AdmiBistration  AcL 

Descriptioa:  Persons  who  have 
committed  vioI^CHis  of  tke  Federal 
Alcehoi  AAunistratmi  fFAA)  AeI  may 
suknit  ma  offin  in  coraproBxise.  fht 
oBa  is  a  request  by  the  party  in 
violation  to  compromise  penalties  for 
the  vielation  in  lieu  of  dvil  or  criminal 
^acttoiL  ATF  F  5640.2  identifies  the 
Yi^atieR|s>t»  he  compromised  by  die 
person  comndtting  tkem,  and  the 
amount  of  the  elEBr,  plus  a  pistification 
for  acceptaoca  ef  the  eifhr. 

Respondents:  Business  or  ether  for- 
profit. 

Estimated  Number  of  Respondeat 
12. 

Estimated  Burden  Hours  Per 
Respoadent:  2  hours. 

Frequency  of  Response:  Om  occasicm. 

Estuneted  Total  Reporting  Burden:  24 
hours. 

Clearance  Ofpcer:  Robert  N.  Hogaith 
(202)  §27-8930,  Bureau  ef  AkctolT 
Tobacco  and  Firearms,  Room  3280, 650 
Massachusetts  Avenue, 
N.W.,Washingtm.  DC  20226. 

OMB  Reviewer:  Kfilo  Simderhauf 
(202)  395-7340.  Office  of  Management 
and  Budget.  Room  10226,  New 
Executive  Office  Buikkng,  Washington, 
DC  20503. 

Departmental  Beports  Management  Officer. 
|FR  Dog.  95-19455  Filed  »-7-eS;  8:45  sn) 


PubHclRflonnadon  CoHeclion 
RequlrementB  Submitted  to  OMB  for 


July  31, 1995. 

The  Department  of  Treasury  has 
submitted  the  following  pi^Bc 
infonnaticD  collection  requirement(s)  to 
OMB  fm  review  and  clearance  under  the 
Panerwork  Reduction  Act  of  1980. 
PuNic  Law  96-511.  Copies  of  the 
submissionCs)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  Usted 
and  to  the  Treastiry  Department 
Clearance  C^cer,  E)epartment  of  the 
Treasury.  Room  2110. 1425  New  York 
Avmue,  NW..  Washington,  DC  20220. 

Departmental  Offices/Discloauiv 
Serrices 

OMB  Number:  1505-0065. 
Form  Number:  None. 
Type  of  Review:  Extension. 
Title:  Privacy  Act — Form  of  Request 
for  Notification  of  Whether  a  Record 


Exists,  Form  of  Reque^  to  Amend 
Records.  Form  of  Request  for  Appeal  ef 
Refusal  to  Amend  Records 

Description:  This  coHectioa  pertuas 
to  requests  for  records  pursmnt  to  the 
Privacy  Act.  The  Privacy  Act  provides 
that  a  U.S.  citizen  or  resident  aben  may 
seek  access  or  amendment  to  their 
reccMdls  or  any  infmmation  pertaining  to 
them  maintained  in  a  system  of  records 
and  referenced  by  name  m  personal 
identifier. 

ffespondtonts:  hiAviciHak  ar 
households. 

Estimated  Nrnaker  of  Respondents: 
4321. 

Estimated  Burden  Hours  Per 
Response:  1  hour. 

FrequeiKy  of  Response:  Voiuntarify  as 
retpiiied. 

Estimated  Total  RepvUng  Burtkn: 
4,821  hours. 

OA0  Number  1505-0066. 

f  onn  Number:  None. 

Type  ofRtfview:  Extension. 

Title:  FOIA—Form  of  Request  for 
Information  and  Appeial  of  Denial, 
Weaver  of  Fees. 

Description:  This  collection  requests 
infmnation  pursuit  to  the  Freedom  of 
Information  Act  (FOIA).  The  public 
submits  FOL\  requests  in  %vriting, 
sidled  by  requester,  which  reasimably 
describes  records,  agrees  to  pay  for 
search,  review  ami  mif^caticm  or  states 
up  to  what  amount  wiH  be  paid,  stales 
whethw  copies  are  requested  or 
inspection  ef  records  is  preferred. 

Respondents:  Individuals  or 
households.  Business  ot  other  for-profit. 
Not-for-profit  instituticms.  Farms,  State, 
Local  or  Tribal  Government. 

Estimated  Number  e^  Respondents: 
61,013. 

Estimated  Burden  Hours  Per 
Response:  45  minutes. 

Frequency  of  Response:  Volimtarily  as 
required. 

Estimated  Total  Reporting  Burden: 
45,760  hours. 

Clearance  Ofpcer:  Lois  K.  Holland 
(202)  622-1563,  Departmental  Offices, 
Room  2110. 1425  New  York  Avenue, 
N.W., Washington,  DC  20220. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington. 
DC  20503. 
Lais  K.  Holland. 

Departmental  Reports  Management  Officer. 
[FR  Etoc.  95-19453  Filed  8-7-95;  8:45  amj 

BtLUNQ  COOC  4«t«-aS-P 


PubHc  bifonnatkm  Collection 
nequliaiwams  Submitted  to  OMB  for 


AugtMt  1. 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirament(s)  to 
CAffl  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submissi<m(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Financial  Management  Service  (FMS) 

OA£B  Number:  151 6-0004. 

Form  Number:  FMS  285-A. 

Type  of  Review:  Extension. 

Title:  Scliedule  of  Excess  Risics. 

Description:  Listing  of  excess  risks 
written  or  assiuned  by  Treasury  certified 
companies  showii^  compliance  with 
Treasury  Regulations  to  assist  Treasury 
La  determining  solvency  of  certified 
companies  for  tlie  benefit  of  writing 
Federal  surety  bonds. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
Applications — 40;  Renewals — ^12. 

Estimated  Burden  Hours  Per 
Response:  26  hours. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting  Burden: 
25,760  hours. 

OAffi  Number:  1510-6047. 

Form  Number:  TfS  2211. 

Type  of  Review:  Extension. 

Title:  List  of  Data. 

Description:  Information  is  collected 
from  insurance  ccMupanies  to  provide 
Treasury  with  a  basis  for  determining 
acceptabihty  of  insurance  companies 
applying  for  a  Certificate  of  Authority  to 
write  or  reinsure  Federal  surety  bonds. 

Respondents:  Business  ot  other  for- 
profit. 

Estimated  Number  of  Respondents: 
25. 

Estimated  Burden  Hours  Per 
Response:  18  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
450  hours. 

OMB  Number:  1510-0061. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Cash  Management  Improvement 
Act  (CMIA)  Aimual  Report  and  Direct 
Cost  Claim  Report. 

Description:  States  and  territories 
must  report  interest  owed  to  and  from 
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the  Federal  Government  for  major 
Federal  assistance  programs  on  an 
annual  basis.  The  data  is  used  by 
Treasiuy  and  other  Federal  agencies  to 
verify  State  interest  claims,  to  assess 
Federal  and  State  cash  management 
practices  and  to  exchange  amounts  of 
interest  owed. 

Respondents:  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
56. 

Estimated  Burden  Hours  Per 
Response:  500  hours. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
28,000  hoius. 

Clearance  Officer:  Jacqueline  R.  Perry 
(301)  344-8577,  Financial  Management 
Service,  3361-L  75th  Avenue,  Landover, 
MD  20785. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 


Executive  Office  Building,  Washington, 

DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer 

(FR  Doc.  9&-19454  Filed  8-7-95;  8:45  am] 

BILUNQ  OOOe  4t1»'.«-P 


Public  Information  Collection 
Requirements  SutNnitted  to  OMB  for 
Review 

July  20. 1995. 

The  Department  of  Treastuy  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  re'/iew  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calhng  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 


Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0162. 

Form  Number:  IRS  Form  4136. 

Type  of  Review:  Revision. 

Title:  Credit  for  Federal  Tax  Paid  on 
Fuels. 

Description:  Internal  Revenue  Code 
(IRC)  Section  34  allows  a  credit  for 
Federal  excise  tax  for  certain  fuel  uses. 
This  form  is  used  to  figure  the  amount 
of  income  tax  credit.  The  data  is  used 
to  verify  the  validity  of  the  claim  for  the 
type  of  nontaxable  or  exempt  use. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households.  Not- 
for-profit  institutions,  Farms.  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  831,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Form 


4136 

4136  (Une  1)  .. 
4136  (Line  2).. 
4136  (Line  3)  .. 
4136  (Une  4)  .. 
4136  (Une  5)  .. 
4136  (Une  6)  .. 
4136  (Une  7)  .. 
4136  (Une  8)  .. 
4136  (Une  9)  .. 
4136  (Une  10) 
4136  (Une  11) 
4136  (Line  12) 


Recordkeeping 


43  min 

29  min 

29  min 

14  min 

1  hr.,  26  min 
1  hr.,  55  min 

1  hr.,  55  min 

2  hr.,  23  min 

58  min  _ 

58  min „.. 

1  hr.,  12  min 

58  min 

14  min 


Preparing  and 

sending  the  form 

to  the  IRS 


1  hr. 
1  hr. 
1  hr. 
Ohr. 
1  hr. 
2hr. 
2hr. 
2hr. 
1  hr. 
1  hr. 
1  hr. 
1  hr. 
Ohr. 


Frequency  o/i?esponse;  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  2,886,100  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340.  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  95-19457  Filed  8-7-95;  8:45  am) 
MIXMQCOOE  4a3»41-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

July  31. 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  Usted 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110. 1425  New  York 
Avenue  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0191. 
Form  Number:  IRS  Form  4952. 
Type  of  Review:  Extension. 


Title:  Investment  Interest  Expense 
Deduction. 

Description:  Form  4952  is  used  by 
taxpayers  who  paid  or  accrued  interest 
on  money  borrowed  to  purchase  or  carry 
investment  property.  The  form  is  used 
to  compute  the  allowable  deduction  for 
interest  on  investment  indebtedness  and 
the  information  obtained  is  necessary  to 
verify  the  amount  actually  deducted. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  800,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 13  min. 

Learning  about  the  law  or  the  form — 

15  min. 
Preparing  the  form — 21  min. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 10  min. 

Frequency  of  Response:  Annually. 


Estimated  Total  Reporting/ 
Recordkeeping  Burden:  792.000  hours. 

OMB  Number:  1545-0790. 

Form  Number:  IRS  Form  8082. 

r>7>e  of  Review:  Extension. 

Title:  Notice  of  Inconsistent 
Treatment  or  Amended  Return 
(Administrative  Adjustment  Return 
(AAR)). 

Description:  IRC  sections  6222  and 
6227  require  partners  to  notify  IRS  by 
filing  Form  8082  when  they  (1)  treat 
partnership  items  inconsistent  with  the 
partnership's  treatment  (6222),  and  (2) 
change  previously  reported  partnership 
items  (6227).  Sections  6244  and  860F 
extend  this  requirement  to  shareholders 
■  of  S  corporations  and  residuals  of 
REMICs. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households. 
Farms. 

Estimated  Number  of  Respondents: 
10,600. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping— 4  hours,  18  minutes. 

Learning  aoout  the  law  or  the  form — 
24  minutes. 

Preparing  and  sending  the  form  to  the 
IRS— 29  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  55,014  hours. 

OMB  Number:  1545-0798. 

Regulation  ID  Number:  26  CFR 
31.6001-1,  26  CFR  31.6001-2.  26  CFR 
31.6001-3,  26  CFR  31.6001-5,  and  26 
CFR  31.6001-6. 

Type  of  Review:  Extension. 

Title:  26  CFR  31.6001-1  Records  in 
General.  26  CFR  31.6001-2  Additional 
Records  under  PICA;  26  CFR  31.6001- 
3,  Additional  Records  Under  Railroad 
Retirement  Tax  Act,  26  CFR  31.6001-5 
Additional  Records  in  Connection  with 
Collection  of  Income  Tax  at  Source'on 
Wages;  26  CFR  31.6001-6  NoUce  by 
District  Director  Requiring  Returns. 
Statements,  or  the  Keeping  of  Records. 

Description:  Internal  Revenue  Code 
(IRC)  section  6001  requires,  in  part,  that 
every  person  liable  for  tax,  or  for  the 
collection  of  that  tax  keep  such  records 
and  comply  with  such  rules  and 
regulations  as  the  Secretary  may  from 
time  to  time  prescribe.  26  CFR  31.6001 
has  special  application  to  employment 
taxes.  These  records  are  needed  to 
ensure  compliance  with  the  Code. 

Respondents:  Business  or  other  for- 

J>rofit,  Individuals  or  households,  Not- 
br-profit  institutions.  Farms,  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Recordkeepers: 
5.676,263. 

Estimated  Burden  Hours  Per 
Recordkeeper: 
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For  domestic  employers — 1  hour,  44 

minutes. 
For  agricultiual  employers — 1  hour, 

48  minutes. 
For  railroad  employers — 12  hours,  20 

minutes. 
For  all  other  employers — 6  hours,  5 

minutes. 

Frequency  of  Response:  Other. 

Estimated  Total  Recordkeeping 
Burden:  30,273,950  hours. 

OMB  Number:  1545-0810. 

Regulation  ID  Number:  LR-2013  (T.D. 
7533)  Final. 

Type  of  Review:  Extension. 

Title:  Time  for  Filing  Returns  and 
Other  Dociunents. 

Description:  This  regulation  tells  a 
taxpayer  where  in  the  regulations  the 
dates  for  filing  retiuns  and  other 
documents  may  be  found  if  the  dates  are 
not  specified  by  statute.  The 
information  is  used  to  avoid  or  estabUsh 
the  existence  of  a  failure  to  file  penalfy. 

Respondents:  Individuals  or 
households,  Business  or  other  for-profit, 
Not-for-profit  institutions,  Farms,  State, 
Local  or  Tribal  Government. 

Estimated  Number  of  Respondents: 
12,417. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  Other  (as 
required). 

Estimated  Total  Reporting  Burden: 
3,104  hours. 

OMB  Number:  1545-1043. 

Form  Number:  TRS  Notice  88-30  and 
IRS  Notice  88-132. 

Type  of  Review:  Revision. 

Title:  Diesel  Fuel  and  Aviation  Fuel 
Taxes  Imposed  at  Wholesale  Level 
(Notice  88-30),  Diesel  and  Aviation 
Fuel  Taxes;  Rules  Effective  1/1/89 
(Notice  88-132). 

Description:  Producers  of  aviation  fuel 
must  be  registered  by  the  IRS  to  sell  the 
fuel  tax  free.  Producers  must  also  obtain 
certifications  from  their  tax-free  buyers. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions.  Farms, 
State,  Local  or  Tribal  Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  3.500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  1  hour,  6 
minutes. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting  Burden: 
3,850  hours. 

OMB  Number:  1545-1205. 

Form  Number:  IRS  Form  8826. 

Type  of  Review:  Revision. 

Title:  Disabled  Access  Credit 

Description:  Code  section  44  allows 
eligible  small  businesses  to  claim  a 
nonrefundable  income  tax  credit  of  50% 
of  the  amount  of  eUgible  access 


expenditures  for  any  tax  year  that 
exceed  $250  but  do  not  exceed  $10,250. 
Form  8826  figm«s  the  credit  and  the  tax 
limit. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households. 
Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  50,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 4  hours,  18  minutes. 

Learning  about  the  law  or  the  form — 
47  minutes. 

Preparing  and  sending  the  form  to  the 
IRS — 54  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  299,500  hours. 

OMB  Number:  1545-1292. 

Regulation  ID  Number:  PS-101-90 
and  PS-97-91  (Final). 

Type  of  Review:  Extension. 

Title:  Enhanced  Oil  Recovery  Credit. 

Description:  The  regulation  provides 
guidance  concerning  the  costs  subject  to 
the  enhanced  oil  recovery  credit,  the 
circumstances  under  which  the  credit  is 
available,  and  procedures  for  certifying 
to  the  Internal  Revenue  Service  that  a 
project  meets  the  requirements  of 
section  43(c)  of  the  Internal  Revenue 
Code. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents: 
20. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
1,460  hours. 

Clearance  Officer:  Ganick  Shear  (202) 
622-3869,  Litemal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue. 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340.  Office  of  Management 
and  Budget,  Room  10226.  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer 
[FR  Doc  95-19458  Piled  8-7-95: 8:45  am] 
MLUNQ  COM  *tao-o^-^ 


Public  Information  Collectton 
Requirements  Submitted  to  OMB  for 

July  31, 1995. 

The  Department  of  Treasury  has 
submitted  the  following  pubfic 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
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subinission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washingtoa.  DC  20220. 

Internal  Revenue  Service  (KS) 

0MB  Number:  1545-0099. 

Form  Number:  IRS  Form  1065, 
Schedule  D,  Schedule  K-1,  Schedule  L, 
Schedule  M-1,  and  Schedule  M-2. 


Type  of  Review:  Revision. 

Title:  U.S.  Partnership  Return  of 
Income  (1065);  Capital  Gains  and  Losses 
(Schedule  D);  Partner's  Share  of  Income, 
Credits,  Deductions,  etc.  (Schedule  K- 
1);  Balance  Sheets  (Schedule  L); 
Reconciliation  of  Income  (Loss)  pe. 
Books  With  Income  (Loss)  per  Return 
(M-1);  and  Analysis  of  Partners'  Capital 
Accounts  (M-2). 

Description:  Internal  Revenue  Code 
(IRC)  section  6031  requires  partnerships 
to  file  returns  that  show  gross  income 
items,  allowable  deductions,  partners' 


names,  addresses,  and  distribution 
shares,  and  other  information.  This 
information  is  used  to  verify  correct 
reporting  of  partnership  items  and  for 
general  statistics. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 
Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,513,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Form 

Recordkeeping 

Learning  about  the 
law  or  the  form 

Preparing  the  form 

Copying.  Assem- 
tXsna,  and  sending 
the  form  to  the  IRS 

1065 

38  hr.,  53  min 

19  hr..  47  min 

1  hr.,  41  min 

35  hr.,  24  min 

1  hr,  51  min. 
9  hr..  51  min. 
22  min. 
16  min. 
9  min. 

4  hr    1  min 

Sch.  D 

5  hr.,  30  min 

25  nr.,  7  min 

Sch.  K-1  „ 

9  hr.,  2  min 

6  min  

12  min  

Sch.  L 

Sch.  I«H  „ 

15  hr,  32  min 

3  hr..  21  min 

Sch.  ^^2  :: 

2  hr..  52  min 

6  min  

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  872,366,670 
hours. 

0MB  Number:  1545-0865. 

Form  Number:  IRS  Form  8264. 

Type  of  Review:  Extension. 

Title:  Application  for  Registration  of  a 
Tax  Shelter. 

Description:  Organizers  of  certain  tax 
shelters  are  required  to  register  them 
with  the  IRS  using  Form  8264.  (Other 
persons  may  have  to  register  the  tax 
shelter  if  the  organizer  doesn't.)  We  use 
the  information  to  give  the  tax  shelter  a 
registration  number.  Sellers  of  interests 
in  the  tax  shelter  furnish  the  number  of 
investors  who  report  the  number  on 
their  tax  retiuus. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping— 33  hr.,  14  min. 
Learning  about  the  law  or  the  form — 

2  hr.,  35  min. 
Preparing,  copying,  assembling,  and 

sending  the  form  to  the  IRS — 3  hr.. 

14  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  39,060  hours. 

OMB  Number:  1545-1051. 

Regulation  ID  Number:  INTL-29-91 
Final. 

Type  of  Review:  Extension. 

Title:  Computation  and 
Characterization  of  Income  and  Earnings 
and  Profits  under  the  Dollar 


Approximate  Separate  Transactions 
Method  of  Accounting  PASTM). 

Description:  For  taxable  years  after  the 
final  regulations  are  effective,  taxpayers 
operating  in  hyperinflationary 
currencies  must  use  the  U.S.  as  their 
functional  currency  and  compute 
income  using  the  dollar  approximate 
separate  transactions  method  (DASTM). 
Small  taxpayers  may  elect  an  alternate 
method  by  which  to  compute  income  or 
loss.  For  prior  taxable  years  in  which 
income  was  computed  using  the  profit 
and  loss  method,  taxpayers  may  elect  to 
recompute  their  income  using  DASTM. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
700. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  Other  (One 
time  election). 

Estimated  Total  Reporting  Burden: 
1,000  hours. 

OMB  Number:  1545-1156. 

Regulation  ID  Number:  26  CFR 
1.6001-1. 

Type  of  Review:  Extension. 

Title:  Records. 

Description:  Internal  Revenue  Code 
section  6001  requires,  in  part,  that  every 
person  liable  for  tax,  or  for  the 
collection  of  that  tax,  keep  such  records 
and  comply  with  such  rules  and 
regulations  as  the  Secretary  may  from 
time  to  time  prescribe.  These  records  are 
needed  to  ensure  proper  compliance 
with  the  Code. 

Respondents:  Individuals  or 
households.  Business  or  other  for-iMt)fit, 
Not-for-profit  institutions.  Farms, 


Federal  Government,  State,  Local  or 
Tribal  Government. 

Estimated  Number  of  Recordkeepers: 
1. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour. 

Frequency  of  Response:  Other. 

Estimated  Total  Recordkeeping 
Burden:  1  hour. 

OMB  Number:  1545-1349. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Cognitive  and  Psychological 
Research. 

Description:  The  proposed  research 
will  improve  the  quality  and  data 
collection  by  examining  the 
psychological  and  cognitive  aspects  of 
methods  and  procedures  such  as: 
interviewing  processes,  forms  redesign, 
survey  and  tax  collection  technology 
and  operating  procedures  (internal  and 
external  in  nature). 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
Federal  Government. 

Estimated  Number  of  Respondents: 
9,000. 

Estimated  Burden  Hours  Per 
Respondent: 

FY  1996—1  hour. 

FY  1997—1  hour. 

FY  1998—1  hour. 

Frequency  of  Response :0\heT. 

Estimated  Total  Reporting  Burden: 
9,000  hours. 

OMB  Number:  1545-1351. 
Form  Number:  None. 
Type  of  Review:  Revision. 
Title:  SOI  Coroorate  Survey. 
Description:  Inis  is  a  request  to 
conduct  a  yearly  siuvey  on  a  small 
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portion  of  the  very  largest  U.S. 
corporations.  The  data  will  be  used  to 
improve  the  quality  of  the  Statistics  of 
Income's  (SOI)  advance  tax  data.  The 
survey  will  allow  SOI  to  collect  existing 
tax  information  earlier  than  regular  IRS 
processing  ciurently  allows.  Advance 
tax  data  has  been  requested  by  the 
Bureau  of  Economic  Analysis,  the  Office 
of  Tax  Analysis  and  the  Joint  Committee 
on  Taxation  for  tax  analysis  purposes. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
100. 


Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  Single. 

Estimated  Total  Reporting  Burden:  50 
hours. 

OMB  Number:  1545-1420. 

Form  Number:  IRS  Form  8849. 

Type  of  Review:  Revision. 

Title:  Claim  for  Refund  of  Excise 
Taxes. 

Description:  Internal  Revenue  Code 
(IRC)  sections  6402  and  6404,  and 
sections  301.6402-2,  301.6404-1,  and 
301.6404-3  of  the  regulations  allow  for 
refunds  of  taxes  (except  income  taxes) 


or  refund,  abatement,  or  credit  of 
interest,  penalties,  and  additions  to  tax 
in  the  event  of  errors  or  certain  actions 
by  the  IRS.  Form  8849  is  used  by 
taxpayers  to  claim  refunds  of  excise 
taxes. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households,  Not- 
for-profit,  Farms.  Federal  Government. 
State,  Local  or  Tribal  Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  122,577. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


PnminulM) 


Form 


8849  (Unes  1  &  2) 

8849  (Une  3) 

8849  (Une  4) 

8849  (Une  5) 

8849  (Une  6) 

8849  (Une  7) 

8849  (Une  8) 

8849  (Une  9) 

8849  (Une  10) 

8849  (Une  11) 

8849  (Une  12) 


Record- 
keeping 


13 
26 
20 
20 
20 
26 
13 
13 
20 
13 
0 


Learning 


Preparing 


7 

10 

7 

7 

11 

8 

7 

5 

10 

5 

1 


Copying 


20 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 


Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
183,952  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  hitemal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW..  Washington,  DC  20224. 

OhdB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[PR  Doc.  95-19459  Filed  8-7-95;  8:45  am] 
BHJJNO  CODE  4«30-01-f> 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

July  31, 1995. 

The  Dei>artment  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  E)epartment  of  the 


Treasury,  Room  2110, 1425  New  York 
Avenue  NW.,  Washington,  DC  20220. 

U.S.  Custmns  Service  (CUS) 

OMB  Number:  1515-0090. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Exporter's  Summary  of 
Exportations. 

Description:  Under  the  Exporter's 
Summary  Procedures,  the  drawback 
claim  shall  be  supported  by  a 
chronological  list  of  exports  and  other 
required  documentation  to  establish  the 
fact  of  exportation.  This  permits  the 
consolidation  of  claims  which 
substantially  reduces  the  paperworic 
involved. 

Respondents:  Business  or  other  for- 
profit,  Federal  Government. 

Estimated  Number  of  Respondents: 
3,500. 

Estimated  Burden  Hours  Per 
Respondent:  6  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
63,000  hours. 

OMB  Number:  1515-0094. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Recordkeeping  Requirements 
for  Drawback  Claims. 

Description:  The  drawback 
regulations  provide  specific  procedures 
as  to  what  type  of  records  and  forms  are 
needed  for  compliance  with  the  law.  19 
CFR  191.22  and  191.32  detail  the 


records  which  must  be  maintained  for  3 
years  after  payment  of  drawback. 

Respondents:  Business  or  other  for- 
profit.  Federal  Government. 

Estimated  Number  of  Recordkeepers: 
7,000. 

Estimated  Burden  Hours  Per 
Recordkeeper:  12  hours. 

Frequency  of  Response:  Other. 

Estimated  Total  Recordkeeping 
Burden:  84,000  hours. 

OMB  Number:  1515-0100. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Customhouse  Brokers. 

Description:  19  CFR  Part  111  requires 
various  types  of  information  from 
Customhouse  Brokers  to  ensure 
statutory  and  regulatory  compUance. 
The  information  is  used  for  audit  and 
investigations  of  interstate  theft, 
narcotics  smuggling,  and  prevents 
persons  connected  with  organized  crime 
syndicates  from  penetrating  the 
industry. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
7,800. 

Estimated  Burden  Hours  Per 
Respondent:  45  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
2,015,050  hours. 

OMB  Number:  1515-0104. 
Form  Number:  None. 
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Type  of  Review:  Extension. 

Title:  Declaration  of  the  Ultimate 
Consignee  That  Articles  Were  Exported 
for  Temporary  Scientific  or  Educational 
Purposes. 

Description:  The  information  in  the 
declaration  is  needed  to  insure  duty  free 
entry  of  scientific  or  educational 
materials  which  have  been  exported  for 
scientific  or  educational  purposes. 


Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
55. 

Estimated  Burden  Hours  Per 
Recordkeeper:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Mecordkeeping 
Burden:  41  hoiu^.  • 

Clearance  Officer:  Norman  Waits 
(202)  927-1551.  U.S.  Customs  Service, 
Printing  and  Records  Management 


Branch.  Room  6426. 1301  Constitution 
Avenue  NW..  Washington,  DC  20229. 

0MB  Reviewer:  h^\o  Simderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226.  New^ 
Executive  Office  Building.  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  95-19456  Filed  8-7-95;  8:45  am] 

WLUNQ  CODE  4820-02-P 


M413 


Meetings 


Ttiia  sedien  of  Iho  FEDERAL  REGISTER 
oontainB  notice*  <rf  meaangB  publishetf  under 
the  "Qovemment  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(e)<3). 


BOMK)  OF  QOVEfMORSOF  THE  FEDERAL 
DMBflVE  8VSTEW 

TME  AND  DATE:  11  a.m.,  Monday,  August 

14, 1995. 

PLACE:  William  McChesney  Martin,  Jr. 

Federal  Reserve  Board  Building.  C 

Street  entrance  between  20th  and  21st 

Streets  NW.,  Washington,  DC  20551. 

STATXIS:  Closed. 

MATTERS  TO  BE  CONSIOEREO: 

'     1.  Personnel  actions  (appointments, 
pfomotions,  assignments,  reassignroents,  and 
salary  actions)  involving  individual  Federal 
iteserve  System  employees. 

2.  Any  items  carried  iiwwaid  from  a 
previously  announced  meeting. 

COMTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Bated:  August  4, 1995. 
MmMaaW.Wiha. 
Secretary  of  the  Board. 
(PR  Doc.  95-19699  Filed  8-4-95;  3:94  pm} 
■UMQ  COM  atio-ai-p 

INTERSTATE  COMMERCE  COMMISSION 
Commission  Voitog  Conference 

TME  AND  DATE:  10:90  a.m.,  Tuesday, 

August  15, 1995. 

PLACE:  Hearing  Room  A,  Interstate 

Commerce  Commission,  12th  and 

Constitution  Avenue,  N.W., 

Washington,  D.C.  20423. 

STATUS:  The  Commission  will  meet  to 

discuss  among  themselves  the  following 


agenda  items.  Ahhou^  the  conference 
is  open  ka  the  public  observation,  no 
puUic  participation  is  permitted. 
MATTERS  TO  BE  DISCUSSED: 

Finance  Docket  No.  30965  (Sub-No.  4), 
Delaware  and  Hudson  Company— Lease  and 
Trackage  Kghts— Springfield  Terminal 
Railway  Company. 

Docket  Na  AB-440X,  Wisconsin  & 
Michigan  Railway  Ashland  and  Iron 
Counties,  Wland  Gogbic  County,  MI.  Finance 
Docket  No.  32204.  Ozark  Mountain 
Railroad — Cotativction  Exemption. 

Finance  Docket  No.  41012,  Kwik-Way 
Corporation— Petition  for  Declaratory 
Orders-Certain  Hates  and  Practices  of 
Country  Wide  Truck  Senrice,  Inc. 

CONTACT  PERSONS  FOR  MORE 
INTORMAHON:  Ahdn  H.  Brown  or  A. 
E)ennis  Watson,  Office  of  Congressional 
and  Press  Services.  Telephone:  (202) 
927-5350.  TCD:  (202)  927-5721. 
Vernon  A.  WUBams, 
Secretary. 

[FR  Doc.  95-19678  Filed  8-4-95;  2:37  pml 
MLUNG  CODE  703S-ai-M 


NUCLEAR  REGULATORY  COMMISSION 

BATE:  Weeks  of  August  7, 14,  21,  and  28, 
1995. 

PLACE:  Comsaissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville. 
Maryland. 
status:  Public. 

MATTERS  TO  BE  CONSIOEREO: 

Week  af  August  7 

There  are  no  meetings  scheduled  for  the 
Weekof  August  7. 

Week  of  August  14— Tentative 

There  ue  no  meetings  scheduled  for  the 
Week  of  August  14. 

Week  af  August  21— Tei^Hve 

Tuesday,  August  22 
10:00  a.m. 

Briefing  on  Changes  to  the  Performance 
Indicator  Program  (Public  Meeting) 

(Contact:  Steve  Mays.  301-415-7496) 


Federal  Registo 

Vol.  60,  No.  152 
Tuesday,  August  8,  1995 


11:30  a.m. 

A£Brmation  Session  (Public  MMtfng) 
•(PLEASE  NOTE:  These  items  wlU  be 
affirmed  immediately  following  the 
conclusion  of  the  preceding  meeting.) 

a.  Final  Amendment  to  10  CFR  Part  50, 
Appendix  J,  "Containment  Leakage 
Tesyng,"  to  Adopt  Perfermaoce-Orientsd 
and  Risk-Based  Approaches  (Tentative) 

b.  Curators  ef  the  University  of  Missouri 
Liceiuee's  Petition  for  Reconsideration 
(Tentative) 

(Contact:  Andrew  Bates.  301-415-1963) 

Week  of  August  2S— Tentative 

There  are  no  meetings  scheduled  for  the 
Weekof  August  28. 

Note:  The  Nuclear  Regulatory  Commission 
is  operating  under  a  deregulation  of  authority 
to  Chairman  Shirley  A.  Jacksoa,  because  with 
three  vacancies  on  the  Commission,  it  is 
temporarily  without  a  quorum.  As  a  legal 
matter,  therefore,  the  Sunshine  Act  does  not 
apply;  but  in  the  interests  of  openness  and 
public  accountabihty,  the  Commission  will 
conduct  business  as  though  the  Sunshine  Act 
were  applicable. 

The  schedule  for  Conuniseion 
meetings  is  subject  to  change  on  shcMt 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bin  Hill  (301)  415-1661. 

This  notice  is  distributed  by  mail  to  several 
btmdred  subscribers;  if  you  no  longer  wish 
to  receive  it  or  would  like  to  be  added  to  it 
please  contact  the  Office  of  the  Secretary, 
Attn:  Operations  Branch.  Washington.  D.Q 
20555  (301-415-1963). 

In  addition,  distribution  of  this  meeting 
notice  over  the  internet  system  is  available. 
If  you  are  interested  in  receiving  this 
Commission  meeting  schedule  electronically, 
please  send  an  electronic  message  to 
albdnrcgov  or  ^ctSnrc.gov. 

Dated:  August  4. 1995. 

William  M.  Hill,  Jr., 

Sm:Y  Tracking  Officer.  Office  of  the 
Secretary. 

(FR  Doc.  95-19700  Filed  8-4-95;  3«4  pmj 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

38  CFR  Part  1253 

RIN  30«5-nAA64 

Location  of  Records  and  Hours  of  Use; 
Suitiand  Research  Room 

AGENCY:  National  Archives  and  Records 

Administration. 

ACTION:  Interim  final  rule. 

SUMMARY:  The  National  Archives  and 
Records  Administration  is  revising  its 
regulations  on  location  of  records  and 
hours  of  use  to  modify  the  hours  that 
the  Suitiand  Research  Room  at  the 
Washington  National  Records  Center  is 
open  for  archival  research.  Beginning 
the  Saturday  after  Labor  Day,  the 
Suitiand  Research  Room  will  be  closed 
on  Saturdays.  Weekday  hours  are  not 
affected.  NARA  is  taking  this  action 
because  Saturday  use  of  the  research 
room  has  diminished  to  the  point  that 
it  is  not  cost  effective  to  operate  the 
research  room  on  Saturdays.  This  action 
will  allow  staff  resources  to  be 
reallocated  to  better  serve  the  public. 
Additionally,  NARA  is  updating 
information  on  its  facilities  outside  the 
Washington,  DC,  area  to  add  the  Federal 
Records  Center  and  Regional  Archives 
at  Pittsfield,  MA,  to  correct  other 
addresses  and,  in  some  instances,  make 
minor  adjustments  to  the  hours  of  use. 
DATES:  The  effective  date  of  this  rule  is 
September  9, 1995.  Comments  on  the 
interim  rule  must  be  received  by 
October  10. 1995. 

ADDRESSES:  Submit  comments  to 
Director,  Policy  and  Planning  Division 
(PIRM^OL),  National  Archives  at 
College  Park  Room  3200, 8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 
Comments  may  also  be  faxed  to  (301) 
713-7270. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Mary  Ann  Hadyka  or  Nancy  Allard  on 
(301) 713-6730. 

SUPPLEMENTARY  INFORMATION:  Beginning 
September  9, 1995,  the  research  room  at 
the  Washington  National  Records 
Center,  in  Suitiand,  Maryland  will  no 
longer  be  open  for  archival  research  on 
Saturdays.  NARA  is  taking  this  action 
because  Saturday  use  of  the  research 
room  has  diminished  to  the  point  that 
it  is  not  cost-effective  to  operate  the 
research  room  on  Saturdays.  Within  the 
next  year  when  all  archival  records 
currently  at  the  Washington  National 
Records  Center  have  been  relocated  to 
the  National  Archives  Building  in 
Washington,  E)C,  or  to  the  National 
Archives  at  College  Park  fadhty,  NARA 


will  close  the  Suitiand  Research  Room 
as  an  archival  research  room. 

A  significant  niunber  of  records  have 
been  or  are  in  the  process  of  being 
moved  from  Suitiand  to  College  Park. 
These  records  include  the  Records  of 
Foreign  Service  Posts;  Records  of  the 
Army  Staff;  Records  of  the  Office  of 
Military  Government  of  Germany, 
United  States;  Records  of  the  War 
Relocation  Authority;  Records  of  the  US 
Air  Force;  and  Records  of  the  Bureau  of 
Land  Management.  Between  April  29, 
1995  and  July  1, 1995,  Saturday  use  of 
the  Suitiand  Research  Room  ranged 
from  1  to  8  archival  researchers,  with  an 
average  of  6  researchers.  The  summer 
time  period  is  traditionally  peak  use  of 
the  research  room.  As  more  of  the 
heavily  used  records  are  moved  from 
Suitiand  and  the  peak  use  period  ends, 
even  this  level  of  use  will  not  be 
sustained.  When  the  Suitiand  Research 
Room  closes  on  Saturdays,  NARA  staff 
will  be  reassigned  from  Suitiand  to 
either  the  College  Park  or  the 
Washington.  DC  facility,  where  there  is 
heavier  Satiirday  research  use. 

Addresses  of  Presidential  libraries, 
the  National  Personnel  Records  Centers, 
Federal  Records  Centers,  and  Regional 
Archives  also  have  been  updated.  For 
some  Presidential  libraries  and  Federal 
Records  Centers,  the  hours  of  use  have 
been  corrected  to  reflect  current  hours 
of  operation. 

This  rule  is  being  issued  as  an  interim 
final  rule  without  prior  notice  of 
proposed  rulemaking  as  permitted  by 
the  Administrative  Procedures  Act  (5 
U.S.C.  553(b)(3)(B))  when  the  agency  for 
good  cause  finds  that  notice  and  public 
comment  thereon  are  impractical, 
unnecessary,  or  contrary  to  the  public 
interest.  Because  this  rule  will  have 
only  a  minor  impact  on  the  researchers 
using  archival  records  in  NARA's 
Washington,  DC,  area  research  rooms 
and  early  reprogramming  of  the 
resoiuces  will  better  serve  the  public, 
NARA  finds  good  cause  to  make  this 
rule  effective  without  prior  notice  of 
proposed  rulemaking. 

NARA  will  issue  a  final  rule 
confirming  or  amending  this  interim 
rule  at  the  close  of  the  comment  period. 

This  rule  is  not  a  significant 
regulatory  action  for  piuposes  of 
Executive  Order  12866  of  September  30. 
1993.  and  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget.  As 
required  by  the  Regulatory  Fle^d^ility 
Act,  it  is  hereby  certified  that  this  rule 
will  not  have  a  significant  impact  on 
small  entities. 

List  of  Subjects  in  36  CFR  Part  1253 

Archives  and  records. 


For  the  reasons  set  forth  in  the 
preamble,  chapter  XII  of  title  36,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  1253— LOCATION  OF  RECORDS 
AND  HOURS  OF  USE 

1.  The  authority  citation  for  part  1253 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  2104(a). 

2.  In  §  1253.3,  a  new  infroductory 
paragraph  is  added  and  paragraphs  (a) 
through  (f)  and  (h)  through  (j)  are 
revised  to  read  as  follows: 

S  1253.3    Presldentlallibraries. 

Some  of  the  Presidential  Libraries 
may  offer  extended  research  room  hours 
on  selected  evenings  and  Saturdays; 
museums  within  the  Libraries  offer 
Satiu-day  and  Sunday  hours.  More 
specific  information  on  extended  hours 
is  available  fttjm  each  Presidential 
Library.  The  hours  listed  in  this  section 
are  the  minimum  hours  that  each 
Presidential  Library  is  normally  open. 

(a)  Herbert  Hoover  Library,  210 
Parkside  Dr.,  West  Branch,  LA..  Mailing 
address:  PO  Box  488,  West  Branch,  L\ 
52358-0488.  Hours:  9  a.m.  to  5  p.m., 
Monday  through  Friday. 

(b)  Franklin  D.  Rooseveh  Library,  511 
Albany  Post  Rd..  Hyde  Park,  NY  12538- 
1999.  Hours:  8:45  a.m.  to  5  p.m., 
Monday  through  Friday. 

(c)  Harry  S.  Truman  Library,  500  W. 
US  Hw^  24,  Independence,  MO  64050- 
1798.  Hours:  8:45  a.m.  to  4:45  p.m., 
Monday  through  Friday. 

(d)  Dwight  D.  Eisenhower  Library,  200 
SE  Fourth  Street,  Abilene,  KS  67410- 
9904.  Hours:  9  a.m.  to  4:45  p.m., 
Monday  through  Friday. 

(e)  John  Fitzgerald  Kermedy  Library, 
Columbia  Point,  Boston,  MA  02125. 
Hovirs:  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday. 

(f)  Lyndon  Baines  Johnson  Library, 
2313  Red  River  St.,  Austin.  TX  78705- 
5702.  Hoiu^:  i9  a.m.  to  5  p.m.,  Monday 
through  Friday. 
***** 

(h)  Gerald  R.  Ford  Museum,  303  Pearl 
St.  NW,  Grand  Rapids  MI  49504-5353. 
Hours:  9  a.m.  to  4:45  p.m..  Sunday 
through  Saturday. 

(i)  Jimmy  Carter  Library,  1  Copenhill 
Ave  NE,  Atlanta,  GA  30307-1406. 
Hours:  9  a.m.  to  4:45  p.m.,  Monday 
through  Friday. 

(j)  Ronald  Reagan  Library,  40 
Presidential  Dr.  Simi  Valley,  CA  93065- 
0666.  Hours:  9  a.m.  to  4:30  p.m., 
Monday  through  Friday. 

3.  Section  1253.4  is  revised  to  read: 
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f  1253.4   Washington  National  Records 
Canter. 

Washington  National  Records  Center, 
4205  Suitiand  Road,  Suitiand,  MD. 
Mailing  address:  Washington  National 
Records  Center,  4205  Suitiand  Road, 
Washington,  DC  20409-0002.  Hours:  8 
a.m.  to  4:30  p.m.,  Monday  through 
Friday;  for  the  Suitiand  Research  Room, 
8  a.m.  to  4:30  p.m.,  Monday  through 
Friday. 

4.  Section  1253.5  is  revised  to  read: 

§  1253.5    National  Personnel  Records 
Center. 

(a)  Military  Personnel  Records, 
National  Personnel  Records  Center, 
9700  Page  Ave.,  St.  Louis,  MO  63132- 
5100.  Hours:  7:30  a.m.  to  4  p.m., 
Monday  through  Friday. 

(b)  Civilian  Personnel  Records, 
National  Personnel  Records  Center,  111 
Winnebago  St.,  St,  Louis,  MO  63118- 
4199.  Hours:  7:30  a.m.  to  4  p.m., 
Monday  through  Friday. 

5.  Section  1253.6  is  revised  to  read: 

§  1253.6    Federal  Records  Centers. 

(a)  380  Trapelo  Rd.,  Waltham,  MA 
02154-6399.  Hours:  8  a.m.  to  4  p.m., 
Monday  through  Friday. 

(b)  100  Dan  Fox  Dr.,  Pittsfield,  MA 
01201-8230.  Hours:  7:30  a.m.  to  4  p.m., 
Monday  through  Friday. 

(c)  Military  Ocean  Terminal  Bldg.  22, 
Bayoime,  NJ  07002-5388.  Hours:  7:30 
a.m.  to  4  p.m.,  Monday  through  Friday. 

(d)  14700  Townsend  Rd., 
Philadelphia,  PA  19154.  Hours:  7:30 
a.m.  to  4  p.m.,  Monday  through  Friday. 

(e)  1557  St.  Joseph  Ave.,  East  Point, 
GA  30344-2593.  Hours:  8  a.m.  to  4  p.m., 
Monday  through  Friday. 

(f)  3150  Springboro  Rd.,  Dayton,  OH 
45439-1883.  Hours:  7:30  a.m.  to  4  p.m., 
Monday  through  Friday. 

(g)  7358  S.  Pulaski  Rd.,  Chicago.  IL 
60629-5898.  Hours:  8  a.m.  to  4  p.m., 
Monday  through  Friday. 

(h)  2312  E.  Bannister  Rd.,  Kansas  City, 
MO  64131-3011.  Hours:  8  a.m.  to  4 
p.m.,  Monday  through  Friday. 

(i)  501  W.  FeUx  St.,  Fort  Worth,  TX. 
Mailing  Address:  PO  Box  6216,  Fort 


Worth,  TX  76115-3405.  Hours:  8  a.m.  to 
4  p.m.,  Monday  through  Friday. 

(j)  Denver  Federal  Center  Bldg.  48, 
Denver,  CO.  Mailing  Address:  PO  Box 
25307,  Denver,  CO  80225-0307.  Hours: 
7:30  a.m.  to  4  p.m.,  Monday  through 
Friday. 

(k)  1000  Commodore  Dr.,  San  Bruno, 
CA  94066-2350.  Hours:  7:30  a.m.  to 
3:30  p.m.,  Monday  through  Friday. 

(1)  2400  Avila  Rd.,  1st  Floor  East, 
Lagima  Niguel,  CA.  Mailing  Address: 
PO  Box  6719,  Laguna  Niguel,  CA 
92607-6719.  Hours:  8  a.m.  to  4:30  p.m., 
Monday  through  Friday. 

(m)  6125  Sand  Point  Way  NE,  Seattle, 
WA  98115-7433.  Hours:  8  a.m.  to  4 
p.m.,  Monday  through  Friday. 

6.  Section  1253.7  is  revised  to  read: 

§1253.7    Regional  Archives  System. 

Some  of  the  Regional  Archives  may 
offer  extended  research  room  hours  on 
selected  evenings  and  Satimlays.  More 
specific  information  on  extended  hours 
is  available  from  each  Regional 
Archives.  The  hours  listed  in  this 
section  are  the  minimiun  hours  that 
each  Regional  Archives  is  normally 
open. 

(a)  National  Archives — New  England 
Region,  380  Trapelo  Rd.,  Waltham,  MA 
02154-6399.  Hours:  8  a.m.  to  4  p.m., 
Monday  through  Friday.  Telephone: 
(617) 647-8100. 

(b)  National  Archives — Pittsfield 
Region,  100  Dan  Fox  Dr.,  Pittsfield,  MA 
01201-8230.  Hours:  9  a.m.  to  3:30  p.m., 
Monday  through  Friday.  Telephone: 
(413) 445-8458. 

(c)  National  Archives — ^Northeast 
Region,  201  Varick  St.,  New  York,  NY 
10014-4811.  Hours:  8  a.m.  to  4  p.m., 
Monday  through  Friday.  Telephone: 
(212) 337-1300. 

(d)  National  Archives — ^Mid-Atlantic 
Region,  900  Market  St.  Room  1350, 
Philadelphia,  PA  19107-4292.  Hours:  8 
a.m.  to  4  p.m.,  Monday  through  Friday. 
Telephone:  (215)  597-3000. 

(e)  National  Archives — Southeast 
Region,  1557  St.  Joseph  Ave.,  East  Point, 
GA  30344-2593.  Hours:  8  a.m.  to  4  p.m.. 


Monday  through  Friday.  Telephone: 
(404) 763-7477. 

(f)  National  Archives — Great  Lakes 
Region,  7358  S.  Pulaski  Rd.,  Chicago,  IL 
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40CFRPWI82 


SuppliiiMniil  Ryli  to  AwMnd  LMk 
•fttwClMiiAlrAct 


AQiWCY:  gBvfaanawirtal  Pwrtocltoa 
Agency  ^A). 
ACTKM:  FiEHil  n^. 


t:  Tluottgh  this  actien  EPA  is 
amending  die  Itefrigeraiit  RaeycBng 
Regulations  prannilgated  under  8ecti<m 
608  of  the  Clean  Air  Act  Amendbmits 
of  1900.  llkis  action  is  bemg  uadertahnn 
to  address  specific  ccmcems  regarding 
the  leak  repair  lequirements  for 
iiMfaistrial  i»ooes8  refrigeration  aysteaos. 
pursuant  to  a  settlement  agreement  writh 
the  Chmnical  Manulactxuers  Aaaeciatitm 
i/CMA).  This  action  will  affect  ^ 
owners  and  operators  of  industrial 
process  refrigeration  with  regard  to  ledi 
repair  provisieas.  Certain  aspects  of  this 
action  will  abe  affect  federal  owners 
and  operators  of  cMnnterdal  and 
comfort-cooling  refrigeration  with 
charges  of  50  pounds  of  refrigerant  or 
greater.  This  actim  provides  greater 
flexibility  to  owners  and  operators  of 
industrial  process  sources  and  to  seme 
federally-owned  commercial  and 
comfort-cooling  refrigerant  sounee  writh 
regard  to  leak  repair  provisions.  EPA  is 
providing  this  l^dbility  withcMit 
compromising  the  goals  of  protecting 
public  health  md  the  environment. 
EFFECTIVE  DATE:  September  7. 1995. 

AOOnSSSES:  Conunoits  on  this  actitm 
are  contained  in  the  Air  Docket  Office, 
Public  Docket  No.  A-92-01  VHS), 
Waterside  Mall  (Ground  Floor) 
Environmental  Protection  Agency,  401 
M  Street,  SW..  Washington,  DC  20460  in 
room  M-1500.  Additional  comments 
and  materials  supporting  this 
rulemaking  are  contained  in  Public 
Docket  No.  A-92-01.  Dockets  may  be 
inspected  from  8  a.m.  until  5:30  p.m., 
Monday  through  Friday.  A  reasonable 
fee  may  be  charged  for  copying  docket 
materials. 

FOR  FURTHER  MFORMATXM  CONTACT: 
Qndy  Newd)erg,  Regulatory 
Development  Section,  Program 
Implementation  Branch,  Stratospheric 
Protection  Division.  Office  of 
Atmospheric  Programs,  Office  of  Air 
and  Radiation  (6205-J),  401  M  Street, 
SW.,  Washington,  DC  20460,  (202)  233- 
9729.  The  Stratospheric  Ozone 


FAIW  MFOMfMYIOK  TIm 
oontmts  of  Ais  preamble  are  listed  In 
the  following  otrthne: 

L  IJpfrigBrant  Raqrcling  Rayihttons 

n.ThiaRak 

n.  Notice  of  PiopoMd  RulemBking 

IV.  SumiBuy  of  Major  Comnients  Received 

V.  Responae  to  Comments 

A.  Legal  Auttiority 

B.  Cootmcted  Employees 
C  Nodear  Power 

D.  Definition  of  Industrial  Process 
Refrigeration  Equipmant  and  the  Need 
for  Separata  Laak  Repair  Requirements 

B.  Rapafring  Appliances 

1.  Repair  Attempts 

2.  Timeframes  for  Repairing  Leaks 

3.  Detwmining  the  Full  C^uge  eS 
Refrignaat 

4.  BestEfiofta 

5.  Static  and  Dynamic  Tests 

6.  Fixing  CMier  Leaks 

F.  Indn^rlal  Process  Shutdown 

G.  Retrofittlag  or  Repiadng  Equipment 
H.  Racordkaeping  and  Reporting 

Re^iiiementB 
L  Pui^ed  Refrigerants 
J.  Fe<^rally-Owned  Chillefs 
K.MDtfabeUiBg 
L  farndfethering 
M.  Tanninek)gy 
N.  Regulatory  Impact  Analysis 
O.  Allowing  Appliances  To  Be  Pressurized 

To  Slif^tly  Above  O  PSIG 
VL  )u<ficial  Review 
VD.  Administiative  Requirea^M 

A.  Executive  Order  12866 

B.  Un&mded  Mandates  Act 
C  Paperwork  Reduction  Act 
D.  Regulatwy  Flexibility  Act 

I.  R^igerant  Raeyctiag  RegnlatkHis 

Final  ragukticms  promulgated  by  &e 
U.S.  Environmental  Protection  Agency 
(EPA)  undw  section  608  of  the  Clean 
Air  Act  Amendments  of  1990  (the  Act), 
published  on  May  14, 1993  (58  FR 
28660),  establish  a  recycling  program  for 
ozone-depleting  refrigerants  recovered 
during  the  servicing  and  disposal  of  air- 
conditioning  and  refrigeration 
equipment.  Together  with  the 
prohibition  on  venting  during  the 
maintenance,  service,  repair  and 
disposal  of  class  I  and  class  H 
substances  (see  the  listing  notice 
January  22,  1991;  56  FR  2420)  that  took 
effect  on  }uly  1, 1992,  these  regulations 
are  intended  to  substantially  reduce  the 
emissions  of  ozone-depleting 
refrigerants.  These  regulations  were 
subsequently  revised  in  the  final 
regulations  published  August  19, 1994 
(59  FR  42950),  November  9. 1994  (59  FR 
55912),  and  March  17, 1995  (60  FR 
14607). 

Tlie  current  regulations  require  that 
persons  servicing  air-conditioning  and 
refrigeration  equipment  observe  certain 


sovice  practices  to  reduce  meBoasiaas, 
establish  equipment  and  reclamation 
certific^on  retpumaoBts,  and  comply 
with  a  technician  certification 
requirement.  The  regulations  also 
require  that  ozone-depleting  compounds 
contained  in  araUanoes  be  removed 
pcier  to  disposu  ^  die  ^pplfamces,  and 
that  aU  aiiH:onditioning  and 
refrigeration  equipment,  except  for 
small  appliances,  be  provided  with  a 
servicing  aperture  that  will  facilitate 
recovery  of  refrigerant  >- 

The  May  14. 1993  reguktimis 
establish  leak  repair  requirements  to 
frirther  minimize  emissions  of  class  I 
and  clasa  D  substances.  The  rule  states 
that  appliances  that  normally  hold  a 
refrigerant  charge  of  fifty  potmds  or 
more  are  subject  to  &e  leak  repair 
re<pdrements.  An  annual  leak  rate  of  35 
percent  was  estabtished  for  industrial 
process  sources  and  commercial 
chillers,  while  an  annual  leak  rate  of  15 
percent  was  estabfished  for  comfrat- 
cooUng.  Where  the  leak  rate  is 
exceeded,  the  appliance  must  be 
repaired  within  30  days.  An  alternative 
is  to  develop  a  retrofit  or  replacement 
plan  within  30  days,  outlining  action  to 
retrofit  or  replace  the  appliance  within 
one  year  bem  the  exceedance. 

The  NPRM  proposed  revisions  to  the 
leak  repair  provisions  in  response  to  a 
settlement  agreement  reached  by  the 
Agency  and  the  Chemical 
Manufacturers  Association  (CMA) 
specifically  for  industrial  process 
refrigerant  equipment.  In  Uiat 
settlement.  EPA  agreed  to  propose 
changes  to  the  leak  repair  requireme{^t8 
that  would  provide  additional  time  to 
repair  and/or  retrofit  industrial  process 
lenigeration  equipment  based  on  the 
uniqueness  of  the  iiulustrial  process 
sector  and  on  new  information  provided 
by  CMA.  EPA  also  agreed  to  propose 
revising  the  evacuation  requirements  for 
oil  changes  to  permit  for  slight  positive 
pressure,  not  to  exceed  5  PSIG.  Finally, 
EPA  agreed  to  clarify  that  purged 
emissions  that  have  been  captiired  and 
destroyed  should  be  excluded  from  the 
leak  rate  calculations. 

The  information  received  from  CMA 
after  the  completion  of  the  initial 
rulemaking  indicated  that  under  certain 
cimunstances  the  timelines  for 
repairing  leaky  industrial  process 
refrigeration  equipment  or  to  retrofit 
such  equipment  are  not  achievable.  The 
proposed  rulemaking  was  developed  to 
respond  to  those  circumstances  by 
proposing  the  shortest  timeframes 
achievable  for  this  sector  and  to  relax 
the  requirements  for  oil  changes  as  well 
as  to  permit  for  the  exclusion  of 
destroyed  piuged  refiigerants. 
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The  NPRM  also  proposed  several 
other  changes  to  the  regulations, 
including  an  exemption  for  federally- 
owned  chillers  under  certain 
circumstances.  The  NPRM  is  discussed 
in  further  detail  in  the  following 
section. 

The  recycling  rule.  40  CFR.  part  82. 
subpart  F,  was  only  re-opened  for 
purposes  of  reconsidering  the  specific 
provisions  outlined  in  the  NPRM  and 
discussed  in  this  final  action.  EPA  did 
not  invite  comments  on  any  other 
provisions  of  the  recycling  rule. 
However,  in  separate  actions  EPA  has 
recently  addressed  a  stay  on  the  sales 
restriction  for  split  systems  (60  FR 
24676),  and  an  extension  of  the 
reclamation  requirements  (60  FR 
14607).  In  addition,  EPA  plans  in  the 
future  to  consider  additional  changes  to 
the  requirements  under  40  CFR,  part  82, 
subpart  F,  including: 

•  Reconsideration  of  the  sales 
restriction  for  split  systems  and  pre- 
chai^d  parts; 

•  The  adoption  of  an  industry  off-site 
recycling  standard;  and 

•  Requirements  for  recovering 
alternative  substances  to  class  I  and 
class  II  refrigerants  imless  the 
Administrator  determines  that  venting, 
releasing  or  disposing  of  the  substitute 
refrigerants  do  not  pose  a  threat  to  the 
environment. 

These  issues  will  be  addressed  in 
separate  rulemakings  that  will  follow 
appropriate  notice  and  comment 
procedures. 

n.  This  Rule 

This  final  rule  affects  the  owners  and 
operators  of  industrial  process 
refrigeration  equipment  that  normally 
contain  a  charge  of  50  pounds  or  more 
of  a  class  I  or  class  II  refrigerant.  Today's 
action  will  provide  the  owners  and 
operators  with  greater  flexibility  in 
repairing  leaks  and  retrofitting  leaky 
appliances.  EPA  will  permit  the  owner 
or  operator  to  have  more  than  30  days 
to  complete  repairs  and  more  than  one 
year  to  retrofit  appliances  where  the 
conditions  described  in  this  final  rule 

Through  this  final  action  EPA  is  also 
clarifying  that  the  owners  and  operators 
of  all  appliances  subject  to  the  leak 
repair  provisions  must  only  reduce  leak 
rates  to  below  the  allowable  leaks. 

In  addition,  this  action  will  permit 
additional  time  beyond  the  30-day  leak 
repair  period  for  federally-owned 
chillers  where  the  chillers  are  located  in 
areas  subject  to  radiological 
contamination.  EPA  will  also  permit 
additional  time  beyond  the  one-year 
retrofit  period  if  appropriations  and 
prociuement  requirements  limit  the 


feasibility  of  completing  the  retrofit 
activities  within  one  year. 

Finally,  this  rule  will  permit  the 
owners  or  operators  to  evacuate 
appliances  to  slighUy  above 
atmospheric  pressure,  specifically  to  a 
pressure  not  exceeding  5  psig,  to 
perform  oil  changes.  Alternatively,  EPA 
will  permit  the  owner  or  operator  to 
recover  the  oil  to  a  system  receiver 
where  the  receiver  will  be  evacuated  to 
atmospheric  pressure. 

This  statement  in  conjimction  with 
the  NPRM,  serves  as  the  statement  of 
basis  and  purpose  under  §  307  of  the 
Act. 

in.  Notice  of  Proposed  Rulemaking 

On  January  19, 1995,  EPA  pubUshed 
a  notice  of  proposed  rulemaking 
(NPRM)  (60  FR  3992)  concerning 
proposed  revisions  to  the  leak  repair 
requirements  promulgated  under 
section  608.  Below  is  a  summary  of  the 
NPRM. 

EPA  proposed  to  permit  the  owners 
and  operators  of  industrial  process 
refrigeration  equipment  more  than  30 
days  to  repair  leaks  when  the  necessary 
parts  are  unavailable,  or  if  requirements 
of  other  federal,  state  or  local 
regulations  make  a  repair  within  30 
days  impossible.  Only  the  time 
necessary  to  receive  delivery  of  any 
necessary  parts  or  comply  with  any 
applicable  regulations  would  be 
permitted.  The  NPRM  specified  that  the 
owner  or  operator  of  the  industrial 
process  refrigeration  equipment  would 
have  to  exert  best  efforts  to  repair  leaks 
within  the  30-day  time  period.  If  the 
equipment  could  not  be  repaired  within 
the  30-day  requirement,  the  owner  or 
operator  would  have  to  document  repair 
efforts,  notify  EPA  of  the  inability  to 
comply,  provide  appropriate 
information  concerning  the  reason  for 
the  inability  to  complete  the  repairs  and 
develop  to  EPA  a  one-year  retrofit, 
replacement,  or  retirement  plan  for  the 
leaky  appliance.  The  NPRM  stated  that 
the  owners  or  operators  of  the  industrial 
process  refrigeration  equipment  would 
be  required  to  maintain  records 
concerning  their  actions  and  submit 
specific  information  to  EPA  that  details 
the  need  for  additional  time  to  complete 
the  repair  work.  These  records  are 
discussed  in  further  detail  in  the  NPRM 
(60  FR  3994). 

In  order  to  complete  many  types  of 
repairs,  industrial  process  refiigeration 
equipment  may  need  to  be  shut  down. 
EPA  proposed  a  120-day  repair  period, 
rather  than  a  30-day  repair  period, 
where  an  industrial  process  shutdown  is 
necessary  to  repair  a  leak  or  leaks  from 
industrial  process  refiigeration 
equipment 


EPA  proposed  three  methods  for 
owners  and  operators  of  industrial 
process  refrigeration  equipment  to 
determine  the  full  chai^  of  refiigerant 
in  the  appliance  and  therefore,  be  able 
to  calculate  the  leakrate.  Two 
additional  methods  for  these 
calculations  were  also  discussed  but 
were  not  proposed.  The  methods  EPA 
proposed  were:  (1)  To  rely  on  the 
manufacturers'  determinations,  (2)  to 
require  the  owner  or  operator  to  do 
calculations  based  on  component  sizes, 
flow  rates,  pressures,  and  other 
considerations,  and/or  (3)  to  rely  on 
actual  measurements  of  the  amoimt  of 
refrigerant  added  or  evacuated  from 
industrial  process  refrigeration 
equipment.  These  and  other  methods 
are  discussed  in  greater  detail  in  the 
NPRM  (60  FR  3995). 

EPA  proposed  that  the  repair  efforts 
required  for  industrial  process 
refrigeration  equipment  be  those  that 
sound  engineering  judgment  indicates 
will  be  sufficient  to  bring  the  leak  rate 
below  a  35  percent  annual  rate,  that  a 
static  test  be  conducted  at  the 
conclusion  of  the  repairs  to  determine 
whether  the  repairs  imdertaken  were 
successfully  completed,  and  that  a 
dynamic  test  be  conducted  within  30 
days  of  bringing  the  system  back  on-line 
(if  taken  off-line)  or  within  30  days  of 
completing  the  actual  repairs,  but  no 
sooner  than  when  the  system  has 
achieved  steady-state  operating 
characteristics.  If  the  dynamic  test 
indicates  that  the  repairs  have  not  been 
successfully  completed,  EPA  proposed 
that  the  owner  would  be  subject  to  a 
reqiurement  to  retrofit  or  replace  the 
appliance  within  one  year  of  the  failure 
to  verify  that  the  repairs  had  been 
successfully  completed  or  such  longer 
time  period  as  may  be  granted. 
Furthermore,  EPA  proposed  that  the 
owner  or  operator  notify  EPA  of  the 
failure  within  30  days  of  the  failed 
dynamic  verification  test.  Proposed 
definitions  of  static  and  dynamic  tests 
and  examples  of  these  tests  are 
discussed  in  the  NPRM  (60  FR  3996). 

Industrial  process  refrigeration 
systems  have  many  potential  sources  of 
leaks.  The  NPRM  stated  that  if  a 
sufficient  number  of  other  leaks  can  be 
repaired  creating  a  situation  where  the 
originally  identified  leak  or  leaks 
remain,  but  the  overall  leak  rate  has 
been  successfully  reduced  to  below  35 

Ercent  per  year,  the  owner  or  operator 
s  still  in  effect  met  its  obligation 
under  the  rule.  Therefore,  EPA  proposed 
that  the  owner  or  operator  of  an 
industrial  process  refrigeration  unit  be 
relieved  of  the  obligation  to  retrofit  or 
replace  the  appliance  if,  within  180 
days  of  the  failed  dynamic  verification 
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test,  the  owner  or  operator  establishes 
that  the  appliance's  annual  leak  rate 
does  not  exceed  35  percent.  If  the 
equipment  owner  or  operator 
establishes  that  the  appliance's  annual 
leak  rate  does  not  exceed  35  percent,  the 
owner  or  operator  would  be  required  to 
notify  EPA  within  30  days  of  that 
determination  and  the  owner  or 
operator  would  no  longer  be  subject  to 
the  obligation  to  retrofit  or  replace  the 
appliance  that  arose  as  a  consequence  of 
the  initial  failure  to  repair  the  leak  or 
leaks  successfully.  The  determination  of 
whether  the  appliance's  annual  leak  rate 
exceeds  35  percent  would  be 
determined  in  accordance  with 
parameters  identified  by  the  owner  or 
operator  in  its  notice  to  EPA  regarding 
the  failure  of  the  initial  dynamic 
verification  test. 

EPA  proposed  to  clarify  that  for 
industrial  process  and  commercial 
soiuces,  leaks  need  to  be  repaired  such 
that  the  leak  rate  is  brought  back  to  a 
level  below  the  35  percent  annual  rate. 
A  parallel  clarification  for  comfort- 
cooling  and  commercial  sources  also 
was  proposed.  Therefore,  rather  than 
requiring  that  "all"  leaks  be  repaired, 
EPA  proposed  revising  the  requirements 
to  reduce  leaks  to  a  rate  below  the 
acceptable  thresholds.  EPA  would 
permit  leaky  appliances  to  operate  as 
long  as  the  leak  rate  does  not  exceed 
that  amount. 

hi  the  NPRM,  EPA  stated  that  it  may 
be  reasonable  to  permit  additional  time 
beyond  the  one-year  established  by  the 
current  regulations  for  the  retrofitting  of 
certain  industrial  process  refrigeration 
equipment.  EPA  beUeves  there  are 
specific  concerns  relating  to  the  need  for 
special  design,  engineering,  ordering 
and  installation  difficulties  for  some 
industrial  process  refrigeration 
equipment.  EPA  proposed  to  allow  more 
than  one  year  to  complete  the  retrofit  of 
industrial  process  refrigeration 
equipment  in  certain  circumstances. 
The  NPRM  describes  scenarios  that  may 
justify  more  than  one  year  to  retrofit  an 
appUance;  however,  EPA  does  not 
believe  additional  time  is  always 
necessary.  Therefore,  EPA  intended  to 
permit  additional  time  only  when  the 
owners  or  operators  of  the  industrial 
process  refrigeration  equipment  can 
provide  information  detailing  the  need 
for  additional  time  in  accordance  with 
the  proposed  requirements  described 
below. 

EPA  proposed  that  additional  time,  to 
the  extent  reasonably  necessary,  would 
be  allowed  due  to  delays  occasioned  by 
the  requirements  of  other  appUcable 
federal,  state,  or  local  regulations,  or 
due  to  the  unavailability  of  a  suitable 
replacement  refrigerant  with  a  lower 


ozone  depletion  potential.  The 
suitabiUty  of  a  replacement  refrigerant  is 
discussed  in  the  NPRM  (60  FR  4000). 
The  owner  or  operator  ojf  the  facility 
would  have  to  notify  EPA  within  six 
months  after  the  30-day  period 
following  the  discovery  of  an 
exceedance  of  the  35  percent  leak  rate. 
Records  that  would  provide  evidence 
that  other  regulations  or  the 
unavailabiUty  of  a  suitable  alternative 
refrigerant  prevent  retrofit  or 
replacement  within  one  year  must  be 
submitted  to  EPA  to  allow  EPA  to 
determine  that  these  provisions  apply 
and  assess  the  length  of  time  necessary 
to  complete  the  work.  EPA  proposed 
that  it  notify  the  owner  or  operator  of  its 
determination  within  60  days  of 
submittal.  The  limited  recordkeeping 
requirements  are  discussed  in  the 
NPRM  (60  FR  4000).  EPA  proposed  that 
such  records  be  maintained  by  the 
owner  or  operator  and  kept  on-site. 

EPA  proposed  that  an  additional  one- 
year  period  beyond  the  initial  one-year 
retrofit  period  be  allowed  for  industrial 
process  refrigeration  equipment  if  four 
criteria  are  met:  (1)  The  new  or 
retrofitted  refrigeration  system  is 
custom-built  (meaning  if  it  or  any  of  its 
critical  components  cannot  be 
purchased  and/or  installed  without 
being  specifically  designed),  fabricated 
and/or  assembled  to  satisfy  a  specific  set 
of  industrial  process  conditions;  (2)  the 
suppUer  of  the  system  of  one  or  mate  of 
its  critical  components  has  quoted  a 
deUvery  time  of  more  than  30  weeks 
from  when  the  order  is  placed;  (3)  the 
owner  or  operator  notifies  EPA  within 
six  months  of  the  expiration  of  the  30- 
day  period  following  the  discovery  of  an 
exceedance  of  the  35  percent  leak  rate 
to  identify  the  owner  or  operator, 
describe  Uie  appliance  involved,  explain 
why  more  than  one  year  is  needed,  and 
demonstrate  that  the  fiirst  two  criteria 
are  met;  and  (4)  the  owner  or  operator 
maintains  records  adequate  to  allow  a 
determination  that  the  criteria  are  met. 
The  criteria  are  further  discussed  in  the 
NPRM  (60  FR  4000). 

EPA  proposed  that  if  more  than  one 
additional  year  is  needed,  the  owner 
may  request  to  extend  the  deadline  for 
completing  all  retrofit  or  replacement 
action.  EPA  proposed  that  such  a 
request  be  submitted  to  EPA  before  the 
end  of  the  ninth  month  of  the  additional 
year  that  was  granted  to  retrofit,  replace, 
or  retire  the  appUance.  The  request 
would  be  required  to  include  revisions 
to  that  information  submitted  for  the 
first  additional  year  as  proposed  imder 
§  82.166(o).  Unless  EPA  objects  to  the 
request  within  30  days  of  receipt,  it 
would  be  deemed  approved.  EPA  stated 
that  this  extension  would  be  granted 


only  in  cases  where  the  actual  nature  of 
the  retrofit  or  replacement  activities  is 
such  that  the  additional  time  beyond  the 
one  year  is  crucial.  The  submittal  of 
revised  information  is  discussed  in  the 
NPRM  (60  FR  4002). 

EPA  proposed  to  allow  owners  or 
operators  to  evacuate  the  appliance  to   , 
shghtly  above  atmospheric  pressure, 
specifically  to  a  pressure  not  exceeding 
5  psig,  to  perform  oil  changes.  Reasons 
for  this  approach  are  described  in  the 
NPRM  (60  FR  4002). 

The  NPRM  stated  that  EPA  would  Uke 
to  clarify  that  the  Agency  interprets  the 
35  percent  leak  rate  in  the  regulations  as 
not  including  emissions  of  purged 
refrigerant  that  are  destroyed,  if  their 
destruction  is  accounted  for  and  can  be 
verified  by  records  maintained  by  the 
owners  or  operators  of  the  industrial 
process  refrigeration  equipment.  If 
purged  refrigerant  is  destroyed  using 
one  of  the  five  destruction  technologies 
approved  by  the  Parties  to  the  Montreal 
Protocol,  EPA  can  consider  that 
refrigerant  to  have  been  destroyed  and 
therefore,  not  part  of  the  leak  rate  for  the 
system.  A  description  of  the  methods  for 
destroying  refrigerant  and  the  how 
industrial  process  refrigeration  systems 
could  measure  purged  refiigerants  is 
contained  in  the  NPRM  (60  FT?  4003). 

In  the  NPRM  (60  FR  4003),  EPA 
described  temporarily  mothballing 
equipment.  If  a  facility  is  temporarily 
mothballed,  EPA  believes  it  is 
appropriate  to  suspend  the  time- 
relevant  repair  and/or  retrofit 
requirements  while  the  facility  is 
efiiectively  inoperative.  In  the  same 
subsection,  EPA  described  how 
temporarily  mothballing  is  not 
equivalent  to  having  an  appliance  taken 
off-line  or  to  an  industrial  process 
shutdown.  EPA  proposed  that  while 
temporarily  mothballed,  the  time- 
relevant  repair  and/or  retrofit 
requirements  would  be  suspended. 

£PA  proposed  that  owners  or 
operators  of  a  federally-owned 
refiigerant  appliance  be  able  to  submit 
a  request  for  extensions  parallel  to  those 
outhned  for  industnal  process 
refiigeration  equipment,  based  on  the 
hindrance  of  federal  procurement 
requirements.  If  additional  time  is 
granted,  EPA  proposed  that  testing  and 
documentation  should  occur,  parallel  to 
those  for  industrial  process  refrigeration 
equipment.  The  reasons  for  this 
proposed  extension  are  discussed  in 
detail  in  the  NPRM  (60  FR  4004). 

IV.  Summary  of  Major  Comments 
Received 

During  the  public  comment  period 
EPA  received  fourteen  sets  of  comments 
that  are  addressed  in  this  action.  In 


addition.  EPA  received  and  considered 
additional  comments  submitted  to  the 
Agency  after  the  30-day  public  comment 
period  ended.  All  comments  considered 
in  this  final  action  are  contained  in  Air 
Docket  A-92-01  VmD. 

All  the  commenters  agreed  that  EPA 
should  revise  the  leak  repair 
requirements.  Most  of  the  commenters 
agreed  with  the  general  paradigm  EPA 
proposed  for  repairing  leaks  in 
industrial  process  refrigeration 
equipment.  Commenters  raised  specific 
concerns  regarding  various  aspects  of 
the  proposed  rule. 

EPA  received  comments  concerning 
the  inclusion  of  specific  types  of 
appliances  in  the  definition  of  industrial 
process  refrigeration  equipment.  One 
commenter  was  concerned  with 
whether  the  economic  impact  of  an 
industrial  process  shutdown  of  a 
nuclear  power  reactor  used  in  the 
generation  of  electricity  was  considered 
by  the  Agency. 

Many  commenters  were  concerned 
with  the  use  and  definitions  of  static 
and  dynamic  tests.  In  particular,  several 
commenters  suggested  that  the  tests 
should  be  described  as  "first  verification 
test"  and  "follow-up  verification  test," 
thus  avoiding  any  confusion  stemming 
from  the  common  associations  of  static 
and  dynamic  with  a  state  of  motion. 
Some  commenters  stated  that  dynamic 
tests  in  certain  circumstances  should  be 
performed  before  the  affected  appliance 
is  operating  at  steady-state. 

A  few  commenters  were  concerned 
with  the  methods  EPA  proposed  to 
determine  the  full  charge  of  an 
appliance.  These  commenters  believe 
that  the  fourth  option  described  in  the 
NPRM  (60  FR  3996)  should  be 
considered  an  acceptable  methodology. 
Several  commenters  believe  that  EPA 
should  broaden  the  proposed  conditions 
imder  which  mothballing  an  appliance 
would  suspend  the  time-relevant  leak 
repair  requirements. 

A  few  commenters  suggested  changes 
to  the  recordkeeping  and  reporting 
requirements. 

EPA  received  several  comments 
regarding  the  proposed  requirements  for 
federally-owned  chillers.  Some 
commenters  supported  EPA's  proposal, 
some  opposed  it,  and  one  commenter 
suggested  that  EPA  re-propose  the 
changes  under  a  separate  rulemaking. 

EPA  received  comments  on  the 
requirement  to  exert  best  efforts  to 
repair  leaks.  Commenters  were 
concerned  that  since  the  settlement 
agreement  between  EPA  and  CMA  was 
reached,  the  interpretation  of  best  efforts 
and  sound  engineering  judgment  has 
changed. 


All  the  comments  received  by  EPA  are 
discussed  in  greater  detail  below. 

V.  Response  to  Comments 

EPA  received  fourteen  sets  of 
comments  during  the  comment  period 
on  the  proposed  changes  to  the  leak 
repair  requirements  pubUshed  January 
19, 1995  (60  FR  3992).  hidividual 
comments  are  specifically  addressed  in 
this  section. 

A.  Legal  Authority 

EPA  requested  comment  on  the  legal 
authority  under  which  EPA  was 
proposing  and  today  is  promulgating 
revisions  to  the  leak  repair 
requirements.  A  few  commenters 
addressed  this  issue  and  agreed  with 
EPA's  legal  basis  for  proposing  these 
changes. 

B.  Contracted  Employees 

Two  commenters  requested  that  EPA 
clarify  that  actual  work  to  be  performed 
on  affected  appliances  may  be  provided 
by  contracted  personnel.  One 
commenter  stated  that  although  the 
owner  or  operator  r«nains  responsible 
for  compliance,  the  work  need  not  be 
performed  by  the  owner  or  operator. 
EPA  agrees  with  these  commenters.  The 
Agency  recognizes  that  often  repair  and 
maintenance  services  are  performed 
imder  contractual  arrangements. 
Moreover,  contracted  personnel  will  be 
acting  as  agents  of  the  owner  or  operator 
with  respect  to  performance  of  service 
and  maintenance  of  the  appUances. 
Therefore,  the  owner  or  operator 
remains  responsible  to  ensure  that 
compUance  with  the  requirements 
promulgated  under  section  608  occurs. 

C  Nuclear  Power 

One  comment  received  by  EPA 
discusses  the  consideration  of  the  leak 
repair  requirements  specifically  for 
generation  of  electricity  by  a  nuclear 
power  reactor.  The  commenter  does  not 
believe  the  NPRM  takes  into  accoimt  the 
technological  and  economic  factors 
specific  to  the  operation  of  these 
facilities  in  the  context  of  the  statutory 
standard  in  section  608(a)(3)(A)  of  the 
Act.  For  example,  the  commenter  states 
that  the  shutdown  of  a  nuclear  power 
reactor  within  120  days  of  discovering 
that  the  leak  rate  exceeds  35  percent  is 
costly.  The  commenter  stated  that 
planned  outages  are  typically  scheduled 
on  an  18-month  cycle. 

EPA  understands  imder  this  rule,  that 
an  industrial  process  shutdown  will 
often  occur  without  regard  to  the 
planned  outages  for  nuclear  power 
stations,  as  well  as  for  other  industrial 
process  refrigeration  equipment  in  order 
to  repair  leaks.  During  the  settlement 


agreement  negotiations,  discussions 
were  held  considering  the  ]}ossibiUty  of 
waiting  for  the  next  scheduled 
shutdown.  However,  since  these 
scheduled  shutdovms  often  do  not 
occur  frequently,  it  was  determined  that 
imdertaking  a  separate  industrial 
process  shutdown  would  be  necessary 
to  limit  the  emissions  of  refrigerant. 
EPA  does  not  beUeve  that  the  owners  or 
operators  of  nuclear  power  stations 
incur  costs  that  are  dissimilar  to  those 
incurred  by  the  chemical, 
pharmaceutical,  petrochemical,  and 
manufacturing  industries  when  an 
industrial  process  shutdown  occurs. 
Other  commenters  from  these  fields 
expressed  concerns  about  the  costs 
associated  with  an  industrial  process 
shutdown,  but  agreed  with  EPA  that 
such  an  undertaking  would  be  necessary 
to  limit  releases  of  ozone-depleting 
substances. 

Prior  to  this  rulemaking  it  was  unclear 
whether  the  use  of  chillers  in  the 
generation  of  electricity  actually  met  the 
definition  of  industrial  process 
refrigeration  equipment.  Therefore,  it  is 
true  that  EPA  did  not  base  the  NPRM  on 
any  specific  consideration  of  the  nuclear 
power  industry.  However.  EPA  does  not 
believe  that  the  commenter  has 
demonstrated  how  the  generation  of 
electricity  from  a  nuclear  power  reactor 
would  face  technological  or  economic 
factors  not  experienced  by  other  owners 
or  operators  of  industrial  process 
refrigeration  equipment.  Furthermore, 
today's  action  lessens  the  burden  for  all 
industrial  process  refiigeration 
equipment,  regardless  of  its  use.  If 
significant  distinctions  exist  between 
refrigeration  appliances  used  in  the 
generation  of  electricity  and  other 
refiigeration  appliances,  EPA  may  need 
to  reconsider  whether  the  use  of 
appUances  in  the  generation  of 
electricity  is  truly  consistent  with 
industrial  process  refrigeration 
equipment.  If  not,  these  appUances 
would  be  subject  to  the  15  percent  leak 
rate  and  all  associated  requirements. 

D.  Definition  of  Industrial  Process 
Refrigeration  Equipment  and  the  Need 
for  Separate  Leak  Repair  Requirements 

The  NPRM  stated  that  three  main 
refrigeration  sectors  are  affected  by  the 
leak  repair  provisions  promulgated 
under  section  608  of  the  Act: 
commercial  refrigeration,  comfort- 
cooling,  and  industrial  process 
refrigeration.  While  many  different 
commercial  refiigeration  and  comfort- 
cooling  appUances  are  similar  in  design 
and  function,  EPA  received  information 
from  CMA  illustrating  the  uniqueness  of 
industrial  process  refrigeration 
equipment.  Industrial  process 
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refrigeration  equipment  is  custom- 
designed  and  assembled  in-place  at  a 
process  location.  Thus,  each  of  these 
industrial  units  has  unique  operating 
characteristics.  Industrial  process 
refrigeration  has  been  defined  in 
§82.152  as: 

*  *  *  complex  customized  appliances 
used  in  the  chemical,  pharmaceutical, 
petrochemical  and  manufacturing  industries. 
This  sector  also  includes  industrial  ice 
machines  and  ice  rinks. 

EPA  requested  comment  on  the 
appropriateness  of  establishing  separate 
repair  provisions  for  industrial  process 
refrigeration.  EPA  received  several 
comments  concerning  the  need  for 
separate  provisions.  These  comments 
a^eed  with  the  NPRM.  Specifically, 
commenters  referred  to  the  imiqueness 
of  industrial  process  refrigeration 
equipment  used  in  pharmaceutical, 
petrochemical,  and  manufacturing 
industries.  Commenters  stated  that  there 
are  several  apparent  di^erences  between 
industrial  process  refrigeration 
equipment  and  other  types  of 
equipment  affected  by  the  leak  repair 
provisions.  Industrial  process 
refrigeration  equipment  is  larger  and 
more  complex  than  hermetically-sealed 
consiuner  units.  Most  comfort-cooling 
appliances  have  hermetically-sealed  or 
semi-hermetically-sealed  refrigerant 
loops.  Complexity  of  the  industrial 

!>rocess  refrigeration  equipment  makes 
eak  detection  and  leak  rate  calculations 
more  difficult  than  for  other  sectors 
affected  by  the  leak  repair  provisions. 
Commenters  agreed  with  0'A's 
assessment  that  the  replacement  parts 
for  this  sector  often  must  be  specifically 
fabricated  for  the  leaking  equipment. 
Commenters  believe  that  shutting  down 
industrial  process  refrigeration 
equipment  often  takes  several  days  and 
thiat  the  owners  and  operators  of  this 
equipment  must  avoid  any  unwanted 
chemical  reactions  that  could  lead  to 
fires,  explosions,  or  other  immediate 
hazards.  Based  on  the  discussion  in  the 
NPRM  and  the  comments  received,  EPA 
is  establishing  separate  leak  repair 
requirements  for  industrial  process 
refrigeration  equipment. 

One  commenter  suggested  EPA  clarify 
the  definition  of  industrial  process 
refrigeration  equipment  with  respect  to 
the  appliance's  relationship  to  the 
manufacturing  process.  The  commenter 
stated  that  the  terms:  "complex;"  "used 
in  the  manufacturing  industry;" 
"custom  designed;"  and  "assembled  in 
place"  are  subjective  and  could  be 
applied  to  many  of  the  appliances  used 
for  cooling  large  buildings  or  processes. 
Industrial  process  refrigeration 
eqtiipment  in  the  mantifacturing  sector 


is  used  to  cool  processes  directly  related 
to  a  broad  range  of  manufacttiring 
activities.  The  commenter  suggests  that 
the  differentiating  factor  between 
industrial  process  and  commercial 
refrigeration  is  that  industrial  process 
refrigeration  equipment  tends  to  be 
direcUy  linked  to  a  manufacttuing 
activity.  EPA  agrees  with  this 
commenter's  concerns.  EPA 
distinguishes  between  commercial 
refrigeration  and  industrial  process 
refrigeration  equipment  for  the  purposes 
of  §  608  in  part  by  considering  how  the 
appUance  is  used.  EPA  did  not  intend 
to  include  in  the  definition  of  industrial 
process  refrigeration  equipment 
appliances  Hot  involved  in  the 
industrial  process.  Therefore,  through 
this  action  EPA  will  amend  the 
definition  of  industrial  process 
refrigeration  to  clarify  that  use  is  a  factor 
in  determining  if  an  appliance  is 
industrial  process  reMgeration 
equipment. 

EPA  received  comments  concerning 
whether  the  generation  of  electricity, 
particularly  where  a  nuclear  reactor  is 
used,  is  included  in  the  definition  of 
industrial  process  lefiigeration 
equipment.  One  commenter  stated  that 
EPA  does  not  specifically  identify 
electric  generating  stations  as  industrial 
processes,  as  the  rule  does  for  the 
chemical  and  pharmaceutical 
industries.  The  commenter  states  that 
large,  custom  refrigeration  appliances  to 
cool  the  production  process  are 
essential  to  the  manufacturing  of 
electricity  and  are  prevalent  at  nuclear 
generating  stations. 

Fundamental  to  the  classification  of 
these  appliances  is  whether  or  not  the 
system  is  used  directly  in  the 
production  of  electricity.  The 
commenter  states  that  Cutting  down 
the  refrigeration  appliances  could  result 
in  the  shutdown  of  the  generating 
station,  where  the  two  are  integrally 
linked.  Another  commenter  stated  that 
chillers  iised  in  safety-related 
equipment  are  critical  to  the  safe 
shutdown  of  nuclear  power  stations  in 
the  event  of  an  accident  EPA  believes 
that  cturent  definition  of  industrial 
process  refrigeration  equipment  needs 
to  be  clarified  to  specifically  state  that 
the  generation  of  electricity  is  included. 
EPA  believes  that  imder  the  current 
definition  it  is  not  apparent  that  the 
generation  of  electricity  is  considered 
manufacturing.  Therefore,  through  this 
action,  EPA  vriU  add  the  generation  of 
electricity  to  the  definition  of  industrial 
process  refrigeration.  EPA  would  like  to 
clarify  that  the  definition  will  only 
include  appliances  directly  linked  to  the 
generation  of  electricity.  Appliances 
used  to  cool  control  rooms  or  offices  are 


not  considered  industrial  process 
refrigeration  equipment. 
The  amended  definition  will  be: 

*  *  *  complex  customized  appliances 
used  in  the  chemical,  pharmaceutical, 
petrochemical  and  manufacturing  industries. 
Tliese  appliances  are  directly  linked  to  the 
process.  This  sector  also  includes  industrial 
ice  machines,  appliances  used  directly  in  the 
generation  of  electricity,  and  ice  rinks  *  *  * 

EPA  received  one  comment 
concerned  with  the  potential  for 
ambigiuties  in  the  definition  of 
industrial  process  refrigeration 
eqmpment  and  conunercial 
refrigeration.  The  commenter  notes  that 
by  default,  all  appliances  with  more 
than  50  poimds  of  refrigerant  that  do  not 
come  imder  the  definition  of 
commercial  or  industrial  process 
refrigeration  equipment  must  have  leaks 
repafred  when  the  leak  rate  exceeds  15 
percent  leak  rate.  EPA  agrees  that  all 
appliances  with  50  pounds  of  refrigerant 
or  more,  that  do  not  meet  these 
definitions  are  subject  to  the  15  percent 
leak  rate. 

Three  comments  asserted  that  other 
types  of  appliances  should  also  be 
included  in  the  leak  repair  requirements 
for  indtistrial  process  refrigeration 
equipment.  These  conunenters  proposed 
expanding  the  definition  of  industrial  _ 
process  refrigeration  equipment  to 
incorporate  specialized  comfort  cooling 
appliances  and  speciaUzed  conunercial 
refrigeration.  One  commenter  stated  that 
since  industrial  comfort-cooling 
equipment  such  as  the  air  conditioners 
mounted  on  cranes  in  a  smelter  are 
"custom  built,"  EPA  should  allow 
additional  time  for  repairs  to  be  made. 
While  EPA  imderstands  that  these 
appliances  are  customized  to  be  located 
on  cranes,  often  above  molten  metal, 
EPA  does  not  believe  these  appUances 
are  consistent  with  either  the  original  or 
amended  definition  of  industrial 
process  refrigeration  equipment.  EPA 
believes  that  the  parts  used  in  these 
types  of  comfort-cooling  appliances  are 
not  unique  and  are  therefore  relatively 
easy  to  replace.  Furthermore,  the 
appliances  do  not  function  as  part  of  the 
process.  Customizing  the  appliances  in 
this  scenario  refers  predomlnanUy  to 
modifying  the  system  to  fit  in  its 
intended  location.  Therefore,  EPA  does 
not  consider  industrial  comfort-cooling 
appliances  to  be  industrial  process 
refrigeration  equipment. 

Another  commenter  stated  that  the 
definition  of  industrial  process 
refrigeration  should  be  expanded.  The 
commenter  uses  specialized 
refrigeration  equipment  in  confined 
spaces  and  other  industrial-setting 
applications,  refrigeration  as  cooling 
equipment  in  laboratories  for  meeting 
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specific  testing  requirements,  and 
cooling  areas  containing  a  bank  of 
computers  to  ensiue  a  controlled 
environment.  Another  commenter  stated 
that  the  definition  should  specify  that 
appliances  used  for  regulating 
temperatures  in  the  control  panel 
buildings  should  also  be  considered 
industrial  process.  The  commenter 
believes  that  this  is  an  integral  part  of 
the  process  and  that  since  these 
appliances  are  vital  to  the  proper 
functioning  of  the  instruments  in  the 
control  panel  they  do  not  constitute 
"comfort-cooling."  While  EPA 
understands  that  these  cooling 
appliances  are  designed  to  meet  specific 
cooling  needs  and  fit  in  specific 
settings,  these  appliances  do  not  meet 
the  definition  of  industrial  process 
refiigeration.  EPA  does  not  befieve  it  is 
appropriate  to  expand  the  definition  of 
industrial  process  refrigeration 
equipment  to  include  speciaUzed 
comfort-cooling  appUances.  If 
appropriate  in  the  future,  EPA  could 
consider  creating  a  separate  category  of 
specialized  comfort-cooUng  appliances 
and/or  speciaUzed  commercial 
appUances  and  permitting  additional 
time  to  repair  leaks.  However,  at  this 
time  EPA  does  not  believe  this  is 
necessary.  If  EPA  receives  compelling 
information,  then  EPA  would  consider 
proceeding  with  appropriate  notice  and 
comment. 

Amending  the  requirements  to  create 
new  sub-sectors  for  appUances  not 
considered  in  the  NPRM,  particularly 
where  such  determinations  would  likely 
have  wide-ranging  consequences  where 
proper  notice  has  not  been  given,  would 
be  inappropriate  as  part  of  today's  final 
action.  Therefore,  EPA  wlU  not  expand 
the  definition  of  industrial  process 
refrigeration  equipment  to  include 
speciaUzed  comfort-cooling  or 
speciaUzed  commercial  appUances.  EPA 
may  reconsider  this  issue  through 
proper  notice  and  comment  procedures, 
at  a  later  date. 

EPA  received  several  comments 
regarding  the  amount  of  refrigerant 
contained  in  appUances  subject  to  the 
leak  repair  requirements.  Commenters 
asked  that  EPA  clarify  that  leak  repair 
is  required  only  for  appUances  that 
normally  contain  more  than  50  poimds 
of  refrigerant.  On  August  19, 1994  (59 
FR  42953),  EPA  addressed  this  concern. 
TTie  notice  states  that  "although  EPA 
did  not  expUcitiy  restrict  the  scope  of  its 
leak  repair  requirement  for  commercial 
and  industrial  process  refrigeration  to 
equipment  containing  more  than  50 
poimds  of  refiigerant,  EPA  intended  this 
requirement  (§  82.156(1))  to  cover  only 
equipment  containing  at  least  50 
pounds"  (59  FR  42953).  Accordingly, 


EPA  amended  §  82.156(1)  to  specify  the 
50-pound  cut-off  (59  FR  42957). 
Inadvertentiy,  EPA  neglected  to  carry 
over  that  amended  language  in  the 
January  19, 1995  NPRM.  Therefore, 
through  this  action,  EPA  will  amend  the 
prop<»ed  requirements  of  §  82.156(1)  to 
specify  the  50-pound  cut-off. 

One  commenter  requests  that  EPA 
clarify  that  50  pounds  refers  to  the 
refrigerant  in  one  refrigerant  circuit.  The 
commenter  states  that  where  two 
separate,  wholly  independent 
refrigeration  circuits  that  are  not 
interconnected,  each  having  a  normal 
refrigerant  capacity  of  no  more  than  50 
pounds,  the  leak  repair  provisions 
should  not  apply.  EPA  agrees  with  this 
commenter.  llmjugh  this  action,  EPA 
would  Uke  to  clarify  that  if  the 
refrigerant  circuits  do  not  interconnect, 
and  if  each  whoUy  Independent  circuit 
has  a  capacity  of  no  more  than  50 
pounds  of  refrigerant,  the  leak  repalr 
provlsions  promulgated  under 
§82.156(i)  do  not  apply.  However,  if  the 
refrigerant  circuits  are  connected,  and 
the  combined  circuits  have  a  normal 
capacity  of  more  than  50  pounds  of 
refiigerant,  the  leak  repair  provisions  do 
apply. 

EPA  received  several  comments 
regarding  appUances  used  as  both 
industrial  process  refiigeration 
equipment  and  comfort-cooling.  The 
commenters  were  concerned  with 
whether  they  need  to  use  the  15  percent 
leak  rate  or  the  35  percent  leak  rate 
under  these  circumstances.  One 
example  would  be  a  chiller  used 
dlrectiy  in  the  generation  of  electricity 
and  used  to  cool  the  control  room.  EPA 
beUeves  that  where  50  percent  or  more 
of  an  appliance's  capacity  is  being  used 
as  industrial  process  refrigeration 
equipment,  that  appliance  should  be 
treated  as  Industrial  process 
refrigeration  equipment  and  therefore 
subject  to  the  35  leak  rate.  Where  less 
than  50  percent  of  an  appliance's 
capacity  is  being  used  as  Industrial 
process  refrigeration  equipment,  then 
the  appUance  wlU  not  be  considered 
industrial  process  refiigeration 
equipment  and  will  therefore  be  subject 
to  the  15  percent  leak  rate.  EPA  beUeves 
this  demonstrates  an  equitable  approach 
and  is  consistent  with  determinations 
made  by  the  Agency's  Office  of 
CompUance. ' 

EPA  received  one  comment  regarding 
the  definition  of  on-site.  The  commenter 
beUeves  EPA  should  specify  that  on-site 
means  within  a  contiguous  geographic 
area,  under  common  ownership  or 
control,  that  includes  the  location  of  the 


■  Applicability  Detemunation  tSl  made  under  the 
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appliance.  For  the  purposes  of  these 
regulations.  EPA  agrees  with  this 
interpretation  of  the  term  on-site. 

E.  Repairing  Appliances 

1.  Repair  Attempts 

EPA  received  several  comments 
seeking  clarification  concerning  how 
EPA  wiU  interpret  the  first  repair 
attempt.  Commenters  stated  that  EPA 
should  clarify  that  repairs  can  be 
iterative  and  therefore  an  owner  or 
operator  should  be  allowed  to  make  as 
many  repair  attempts  within  the  initial 
30-day  or  120-day  timeframe  as 
possible,  as  long  as  the  results  of 
conducting  the  verification  tests 
indicate  that  the  repairs  were 
successful.  One  commenter  explained 
that  repairs  may  be  checked  several 
times  before  being  considered  complete. 
The  commenter  feared  that  there  may  be 
confusion  that  one  imsuccessful  attempt 
to  tighten  a  bolt  or  replace  a  gasket 
might  trigger  the  requirements  as  when 
a  dynamic  test  fails. 

EPA  agrees  with  these  concerns.  EPA 
beUeves  that  during  the  initial  30-day  or 
120-day  repair  time,  all  attempts  should 
be  made  to  repair  the  leaks.  Therefore, 
through  this  action  EPA  will  replace  the 
proposed  language  "first  attempt"  with 
"initial  repair  efforts,"  thus  including 
all  the  efforts  made  during  the  initial  30 
or  120  days. 

EPA  also  received  comments 
concerning  the  interpretation  of  "second 
attempt"  to  repair  leaks.  The 
commenters  are  concerned  that  second 
attempt  impUes  a  singular  event  rather 
than  a  series  of  events  to  repair  a  leak 
within  a  finite  period  of  time.  One 
commenter  suggested  that  "efforts"  be 
used  instead.  The  commenter  beUeves  a 
limited  timeframe  instead  of  a  Umited 
event  should  be  acceptable.  EPA 
received  comments  Indicating  that  the 
Agency  should  modify  the  rule  to 
Include  a  timeframe  for  completing  the 
second  attempt  to  repair  leaks, 
particularly  since  a  timeframe  was 
Included  in  the  settiement  agreement. 

EPA  agrees  with  the  comments.  A 
timeframe  of  30  days  (or  120  days  in  the 
case  of  an  industrial  process  shutdown) 
was  specified  in  the  settiement 
agreement  and  inadvertentiy  not 
included  in  the  NPRM  under 
§  82.156(i)(3)(iv).  As  discussed  above  in 
reference  to  a  first  repair  attempt,  EPA 
understands  that  repairs  may  be 
iterative  and  that  a  singular  effort 
should  not  be  described.  Another 
comment  suggested  EPA  use  the 
language,  "any  subsequent  repair 
attempt."  EPA  does  not  beUeve  that  this 
language  is  appropriate  because  it  is  too 
open-ended  and  could  potentiaUy  cause 
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»,  tknNigh  Uiia 
action  EPA  wfil  mo^fy  the  proposed 
S  •2.156(lX3)(iv)  to  include  a  nimmce 
to  30  dsft  and  120  days  for  completing 
id  rapyr  effints. " 


2.  Timeframes  for  Repairing  Leaks 

BM  mceived  many  0(»nBen1s 
suppccttoR  the  proposed  timeframes  for 
repairing  leeks  in  industrial  {nocess 
eqnipmMit.  These  conunenters 
rsoBgnized  that  wdule  many  types  «§ 
leaks  can  be  repaired  ytiihia  30  days,  in 
-particular  ctrcmnstances,  such  as  when 
SD  kidustrial  process  shutdown  is 
leqpiired.  adctitioBal  time  is  necessary. 
EPA  received  one  cemment  stating  that 
te  afi  cases  m  days  should  be  provided 
to  repair  aH  leaks.  The  commenter 
hirtiier  stated  that  if  the  leaks  could  not 
be  repaued  within  120  days,  additional 
time  should  be  provided  if  the  parts  are 
unavailable,  there  are  complications  due 
to  other  regulations,  er  the  potential 
need  ba  \3m  system  to  be  taken  off  line 
to  effect  the  repair  exists.  The 
commenter  beUeves  that  this  will 
reduce  the  amoimt  of  delays 
esqterienced  by  waiting  for  approvals 
fretn  the  Agency  and  it  would  decrease 
the  burden  plaoad  upon  the  industry  by 
reducing  the  number  of  submittals.  The 
emnmenter  further  believes  that  by 
reducing  wasted  time  spent  in 
performing  bureaucratic  functions,  and 
waiting  for  approvals,  the  repairs  may 
be  more  quickly  and  efficiently  made. 
EPA  doss  not  believe  it  is  necessary 
to  always  permit  120  days  to  repair 
leaks.  In  negoti^ing  the  settlement 
sgreement  with  CMA.  and  in  sitbsequent 
discussions  widi  industry 
fspresentatives,  numerous  examples  of 
routine  repairs  that  can  easily  be  made 
within  30  days  have  been  identified. 
These  types  of  repairs  include  leaks 
caused  by  a  ruptured  tube  and  a  leaking 
gasket  between  the  flanges.  Th^se  and 
other  types  of  repairs  normally 
completed  in  less  than  30  days  are 
discussed  in  the  NPRM  (60  FR  3994). 
Limiting  repair  times  to  the  most 
reasonable  amoimt  of  time  ensures  that 
the  repairs  are  completed  responsibly 
and  consistent  with  the  spirit  and  intent 
of  section  608  and  the  initial  regulations 
promulgated  in  May  1993.  EPA  sees  no 
reason  to  provide  additional  time  to 
repair  leaks  that  many  conunenters 
agree  can  easily  be  repaired  within  30 
dSys.  Part  of  EPA 's  rationale  for 
proposing  changes  to  the  leak  repair 
provisions  is  based  on  the  need  to 
provide  flexibility  where  the  leaks  are 
such  that  repairs  cannot  be  made  within 
30  days.  Allowing  120  days  for  repairs 
where  an  industrial  process  shutdown  is 
necessary  recognizes  the  need  to  first 
complete  the  actiud  shutdown  before 


attempting  to  fix  die  leaks.  Since  under 
most  dicumstances.  owaa*  or 
operators  we  expected  to  proceed  with 
their  repair  er  retrofit  eperalloBs 
without  receipt  of  friiot  approval,  EPA 
does  not  betteve  wailing  inr  approval 
constitutes  a  lessen  far  fte  owners  ar 
operatars  to  May  aetioa.  Thvm 
extending  the  Mi:  repair  timeframe  to 
120  days  to  ensure  adequate  thne  to 
receive  EPA  approval  is  not. necessary. 
Therefore,  EPA  is  requudng  that  where 
appioprists.  leaks  «v  to  be  sepaired 
within  30  days.  " .  / 

EPA  recrt ved  otte  tummaut  regarding 
the  course  of  action  whm  the  30-day 
repair  requimnoat  cannot  he  met.  11m 
commenter  notes  diat  dw  NPRM's 
preamble  states  that  when  the  30-day 
repair  requirement  caimot  be  met,  the 
owner  m  operator  must  notify  EPA  and 
include  "a  one-year  retrofit, 
replacement  or  retirement  plan  for  the 
leaky  equipment"  (60  FR  3994). 
However,  die  regulatory  language  does 
not  state  Aot  requirement.  Instead,  the 
regulatory  language  states  that  the 
owners  or  operators  must  provide  the 
reason(s)  why  more  than  30  days  are 
needed  and  an  estimate  of  whm  the 
repair  work  will  be  completed.  The 
commenter  believes  the  regulatory  text 
is  correct.  EPA  agrees  that  the  regulatory 
language  properly  reflects  the 
notification  re^iirement.  Provisions 
proposed  under  §82.156^)  ^lows  for 
other  alternatives  besides  mitomaticalfy 
retrofitting  or  replacing  the  equipment 

3.  Determining  the  Puli  Charge  of 
Refrigerant 

EPA  received  several  comments 
coneeming  establishment  of  the  amount 
of  refrigerant  contained  in  industrial 
process  refrigeration  equipment  and 
therefore  determining  the  leak  rate  for 
the  affected  ^phance.  One  commenter 
suggested  that  EPA  should  specify  a 
methodology  for  determining  the 
percentage  of  refrigerant  lost  during  a 
12-month  period.  Another  commenter 
stated  that  large  fiicilities  that  have  in- 
house  staff  for  servicing  refrigeration 
equipment  may  not  have  had  any 
regulatory  requirement  or  internal 
justification  for  maintaining  records  of 
refrigerant  charges  prior  to  )\me  14, 
1993  (the  effective  date  of  the  initial 
regulations  promulgated  under  section 
608).  The  commenter  requests  that  EPA 
clarify  that  leak  rate  calculations  are 
required  to  be  performed  by  taking  into 
consideration  the  additions  of 
refrigerant  that  occiu'  after  the  original 
promulgation  of  section  608. 
Furthermore,  the  commenter  requests 
clarification  about  prorating  refrigerant 
added  over  more  than  a  12-month 
period.  For  example,  if  20%  is  added 


every  24  months,  does  that  constitute  a 
10%  per  year  leak  rate?  The  conuaenlef 
beeves  that  since  there  were  no 
regolatcMy  requirements  pHor  to  May 
1993,  owners  er  opoetors  should  not  bo 
sul^eet  to  snioicement  based  (»t 
im^edse  calculati<ms.  Ahemativetjr, 
the  comaienter  bolievse  ItetBPA  thaaUt 
permit  tiie  first  recharge  to  occur 
without  regard  to  the  leidi  rate  in  order 
to  establish  a  full  charge  basefine. 

EPA  understands  that  prior  to  |un8 
1993.  records  regarding  die  addition  of 
refrigerant  may  not  have  been 
maisrtalned.  Ifowevw,  at  this  point  such 
information  should  have  been 
maintained  tat  ovw  two  years. 
Therefore,  EPA  believes  it  is  psasonable 
to  assume  a  baseline  can  be  established. 
EPA  agrees  that  refrigerant  recharges 
should  be  appropha^y  prorated  to 
eetabhsh  a  yearly  leak  rate;  however, 
EPA  does  not  believe  it  is  necessary  or 
appropriate  to  permit  the  first  rednrge 
to  occur  without  mddng  an  effort  to 
assess  the  leak  rate. 

Several  conunenters  requested  diet 
EPA  permit  the  use  of  the  fourth  option 
discussed  in  the  NPRM  (60  FR  3996)  tar 
determining  the  fitll  charge  of 
refrigerant.  This  method  afiows  one  to 
choose  a  number  from  within  an 
established  range  based  on  the  best  data 
currently  available.  Once  a  number  is 
selected,  it  would  be  considered  the  foil 
chtfge;  howevw,  over  time  die  owner  or 
opmator  of  the  apphance  may  adjust  the 
niunber  based  on  new  or  revised 
information  concerning  tite  peribrmance 
of  the  system.  EPA  expressed  ccmcems 
that  thffire  is  no  clarity  regaMltng 
circumstances  under  which  a  change  in 
the  number  could  be  justified.  In  the 
NPRM.  EPA  stated  that  an  everchanging 
estimate  of  the  full  charge  defeate  the 
purpose  of  creating  a  basehne. 

Several  conunenters  stated  that  EPA's 
concerns  can  be  overcome.  One 
commenter  stated  that  in  its  experience 
it  is  difficuh  to  accurately  estimate  the 
full  charge  of  particular  appliances.  The 
commenter  believes  that  often  Mily  Crial 
and  error  will  derive  an  accurate 
number.  The  commenter  believes  it  is 
essential  to  allow  an  owner  or  operator 
to  be  able  to  draw  from  experience  and 
use  a  range  in  estimating  the  foil  charge. 
The  commenter  beUeves  that  as  long  as 
the  method  used  is  documented,  an 
inspector  can  determine  if  the  approach 
was  reasonable.  Another  commenter 
stated  that  EPA  should  not  reject  any 
legitimate  technique  for  calculating  the 
full  charge.  Several  conunenters  stated 
that  every  method  for  determining  the 
full  charge  has  its  strengths  and 
weaknesses.  Moreover,  expressed  or  not, 
all  methods  will  develop  a  range.  The 
conunenters  believed  that  EPA's 
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concerns  are  that  the  owners  or 
operators  might  frequently  change  the 
determination  of  full  charge  and  that 
EPA  would  lack  the  criteria  to  evaluate 
whether  the  changes  were  justified.  The 
conunenters  suggested  a  way  to  address 
these  concerns: 

•  Any  downward  revision  of  the  full 
charge  should  be  acceptable  without  a 
need  for  EPA  to  challenge  it; 

•  EPA  could  specify  that  the 
midpoint  of  the  established  range 
constitutes  the  full  charge  for 
determining  a  leak  rate; 

•  EPA  could  require  the  owners  or 
operators  to  maintain  records  of  the 
basis  for  their  original  determinations  of 
the  full  charges  and  any  data  behind  any 
changes  to  those  determinations;  and 

•  EPA  could  require  the  owners  or 
operators  to  submit  a  report  to  EPA 
when  a  number  is  revised  after 
discovering  refrigerant  losses,  when  a 
number  is  revised  resulting  in  a  leak 
rate  below  35  percent,  and  when  the 
owners  or  operators  do  not  intend  to  fix 
the  leaks. 

Another  commenter  stated  that  if  EPA 
does  not  revise  the  proposed  regulations 
to  permit  this  method  for  determining 
the  full  charge,  the  Agency  should 
provide  at  least  six  months  for  the 
owners  or  operators  to  determine  the 
full  charge  of  affected  appliances  using 
acceptable  methods. 

EPA  has  considered  these  comments 
very  carefully.  EPA's  concerns  relate  to 
the  accuracy  of  the  foiuth  method  for 
determining  the  full  charge  of  a  system 
and  the  potential  to  adjust  the  estimate 
to  reduce  leak  rates  below  the 
applicable  thresholds.  However,  EPA 
believes  that  the  conunenters  have 
suggested  ways  to  alleviate  EPA's 
concerns.  EPA  understands  that  while 
ranges  may  need  to  be  adjusted  several 
times  for  a  new  appliance,  over  time  the 
frequency  of  such  adjustlhents  would 
likely  decrease,  imless  substantial 
modifications  were  made  to  the 
appliance.  Moreover,  in  most  cases, 
ranges  would  not  need  to  be  adjusted 
more  than  once  every  few  years  after  an 
appliance  has  been  in  operation  long 
enough  for  the  owner  or  operator  to 
become  comfortable  with  the  range. 
Furthermore,  EPA  imderstands  that  a 
range  may  actually  represent  seasonal 
variations. 

EPA  agrees  with  the  conunenters  that 
any  downward  revision  of  the  full 
charge  should  be  acceptable  without 
any  need  for  EPA  to  challenge  the 
revision.  EPA  forther  agrees  that  the 
midpoint  of  the  established  range  shall 
represent  the  full  charge  for  determining 
a  leak  rate.  This  mitigates  the  possibility 
of  receiving  any  unfair  advantage  by 


adjusting  the  range,  since  the  midpoint 
would  not  vary  as  much. 

EPA  agrees  with  the  comments  that 
records  should  be  maintained 
concerning  the  determination  of  the 
range  and  any  ad  jiistments  to  it.  If  the 
owners  or  operators  of  an  appliance 
choose  to  establish  a  range,  it  is  critical 
to  understand  the  methodology  for  the 
estabUshment  of  the  range  and  the 
methodology  for  any  adjustments  that 
would  result  in  a  larger  niunber  for  the 
midpoint.  EPA  believes  that  such 
records  would  be  beneficial  in  any 
compliance  determinations.  Moreover, 
EPA  believes  that  while  ranges  many 
need  to  be  adjusted  several  times  during 
the  first  year,  the  ranges  will  soon 
become  stabilized.  It  v«rill  not  be 
necessary  to  adjust  the  ranges  unless  a 
major  change  was  made  to  the  industrial 
process  refrigeration  equipment. 
Therefore,  the  records  would  not  need 
to  be  modified  often.  Ck)mmenters 
suggested  data  elements  to  be  contained 
in  the  records,  including  the  original 
full  charge  and  any  revisions.  EPA 
agrees  with  these  commenters. 
Therefore,  the  records  required  for  using 
the  fourth  option  will  include:  the 
identification  of  the  owner  or  operator 
of  the  appliance;  the  location  of  the 
appliance;  the  original  full  charge  of  the 
appliance  and  how  it  was  determined; 
any  revision  of  the  full  charge  number 
and  how  it  was  determined;  and  the 
date  such  revisions  occurred.  Since  the 
owner  or  operator  need  not  use  the 
fourth  methodology,  EPA  does  not 
believe  this  recordkeeping  provision 
constitutes  an  unreasonable  burden  for 
the  owners  or  operators. 

While  commenters  suggested  limited 
reporting  requirements  to  accompany 
this  recordkeeping  provision,  EPA  does 
not  believe  it  is  necessary  or  appropriate 
to  require  reports  to  be  submitied 
detailing  the  methodology  for 
establishing  or  changing  the  full  charge 
determination.  EPA  believes 
maintaining  records  is  necessary  for  the 
Agency  to  understand  the 
methodologies  used  if  an  issue  of 
compliance  arises.  EPA  also  believes 
that  in  all  likelihood,  such  records  will 
benefit  the  owner  or  operator  of  the 
apphance  by  providing  a  historic  record 
of  how  the  ciurent  leak  rate  was 
developed.  However,  routinely 
providing  that  information  to  EPA, 
particularly  where  no  potential 
violation  is  suspected,  is  not  necessary 
or  appropriate.  Therefore,  EPA  will 
require  that  records  be  maintained  if  tte 
fourth  method  for  estabUshing  the  full 
charge  is  used;  however,  EPA  will  not 
require  any  periodic  reporting. 

Commenters  stated  that  if  the  Agency 
adopts  any  recordkeeping  or  reporting 


options  for  the  fourth  methodology, 
such  provisions  should  not  be  extended 
for  use  with  the  other  three 
methodologies.  EPA  agrees  with  these 
commenters.  EPA  did  not  propose  and 
today  is  not  adopting  any  recordkeeping 
options  for  these  three  methodologies. 
Through  this  action  EPA  will  allow 
any  one  of  the  three  proposed  methods 
and  the  fourth  method  mscussed  in  the 
NPRM,  or  a  combination  of  these 
methods  to  be  used  for  determining  the 
full  charge  of  appliances.  If  the  fourth 
method  is  chosen  or  used  in 
combination  with  any  of  the  other 
acceptable  methods,  the  midpoint  of  the 
range  will  constitute  the  full  charge  for 
purposes  of  determining  the  leak  rate. 
The  owners  and  operators  of  the 
affected  industrial  process  refrigeration 
equipment  must  keep  records  in 
accordance  with  §82.1 66(q),  detailing 
the  methodology  used  for  determining 
and  adjusting  the  range. 

Two  commenters  stated  that  the 
calculations  required  for  determining 
the  normal  charge  of  industrial  process 
refrigeration  equipment  should  apply  to 
the  commercial  and  comfort-cooling 
sectors  as  well.  One  commenter  believes 
that  these  other  appliances  have  field- 
installed  interconnecting  piping  and 
there  may  not  be  any  information 
available  fix)m  the  manufactiuer 
indicating  the  normal  refrigerant  charge. 
Fiulhermore,  the  commenter  requests 
that  EPA  pubhsh  guidance,  including 
formulas,  tables  and  sample  calculations 
with  enough  detail  that  most  owners 
affected  by  the  leak  repair  provisions 
will  be  able  to  perform  the  necessary 
calculations.  EPA  does  not  agree  with 
this  commenter.  In  cases  where  a 
comfort-cooling  or  commercial 
refrigeration  apphance  is  "customized," 
EPA  believes  it  is  still  relatively  easy  to 
derive  the  charge  of  the  system.  Field- 
installed  piping  can  be  measured  and 
the  refrigerant  charge  can,  therefore,  be 
calculated.  Moreover,  the  owners  or 
operators  of  such  systems  often  hire 
contractors  to  service  and  maintain  their 
appliances.  These  contractors  should  be 
able  either  to  determine  the  full  charge 
or  to  provide  guidance  on  estabUshing 
leak  rates.  EPA  believes  that  in  most 
instances,  these  contractors  will  be 
better  able  to  advise  the  owners  or 
operators.  Therefore,  EPA  does  not 
believe  it  is  necessary  to  specify  how 
the  full  charge  will  be  established  for 
these  sectors,  nor  to  publish  specific 
guidance. 

One  commenter  believes  that  EPA 
should  exclude  from  any  calculation  of 
refrigerant  leak  rates  the  loss  of 
refrigerant  through  a  one-time 
accidental  release,  such  as  breaking 
pipes,  a  ruptiued  disc,  or  operator  error. 
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EPA  disagrees  with  this  commenter. 
While  EPA  iinderstands  that  accidents 
do  occur,  EPA  believes  that  if  the  events 
are  such  that  the  leak  rate  surpasses  the 
15  percent  or  35  percent  thresholds,  the 
necessary  repairs  should  be  made  to 
ensure  that  me  owners  or  operators  of 
the  appliances  are  in  compUance.  Such 
repairs  would  include  replacement  of 
the  broken  pipe  or  ruptxue  disk  that  led 
to  the  accidental  release.  Such  repairs 
would  also  include  correcting  any 
condition  that  repeatedly  led  to  an 
accidental  release  (e.g.  over 
pressurization).  Moreover,  since  many 
leaks  occur  because  of  one-time  events, 
such  as  ruptiued  pipe,  it  would  be 
impossible  to  draw  clear  distinctions  of 
what  would  be  included  in  leak  repair 
calculations. 

One  commenter  stated  that  EPA 
should  clarify  that  the  owners  or 
operators  may  hire  contractors  to 
determine  the  full  charge.  The 
commenter  further  believes  that 
throughout  the  rule  EPA  should 
recognize  the  role  of  contractors  who 
service  refrigeration  appliances.  As 
stated  earlier  in  this  preamble,  EPA 
recognizes  that  the  owners  or  operators 
may  have  contractual  arrangements  with 
contractors  or  technicians  who  actually 
perform  maintenance  and  repair  work 
on  the  appliances  subject  to  the  leak 
repair  provisions.  While  the  work  may 
be  performed  imder  such  arrangements, 
the  personnel  are  in  effect  acting  as  an 
agent  of  the  owners  or  operators. 

One  commenter  stated  that  EPA 
should  clarify  how  to  determine  the  full 
charge  for  appliances  with  multiple 
independent  compressors  and 
refrigerant  loops.  As  EPA  has  stated 
elsewhere  in  this  notice,  the  charge  of 
an  appliance  is  based  on  the  charge  of 
an  individual  refrigerant  loop/circuit 
where  that  loop/circuit  is  not 
interconnected  and  that  contains  a 
normal  charge  of  50  pounds  of 
refrigerant  or  more.  EPA  distinguishes 
between  those  that  are  independent  and 
those  that  are  interconnected,  perhaps 
employing  multiple  compressors  (e.g. 
parallel  systems). 

4.  Best  Efforts 

EPA  received  several  comments 
concerning  the  t«m  "best  efforts."  as 
used  in  §82.156(i){2).  Several 
commenters  agreed  with  the  Agency's 
interpretations.  These  commenters 
stated  that  it  was  appropriate  to  exclude 
formal  protocols  from  the  interpretation 
of  best  efforts  because  of  wide  variations 
in  the  regulsted  community.  One 
commenter  stated  that  each  leak  is 
unique  and  best  efforts  to  repair  a  small 
leak  will  differ  from  those  taken  to 
repair  larger  leaks.  A  formal  definition 


would  eithw  be  too  complex  or 
ineffective  at  capturing  dl  the  scenarios. 

One  commenter  requested  that  EPA 
include  a  formal  definition  of  best 
efforts  in  the  final  rule.  The  commenter 
stated  that  the  lack  of  a  formal 
definition  could  create  imcertainty  as  to 
what  the  rule  requires.  The  commenter 
-recognized  that  the  description  of  best 
efforts  discussed  in  the  NPRM 
originated  with  industry.  The 
commenter  provided  two  possible  ways 
to  better  clwacterize  a  best  efforts 
approach.  The  approach  includes 
providing  more  description  in 
§  82.156(i)(2)  and/ or  creating  a  specific 
definition  in  §  82.152.  The  commenter 
suggested  the  following  definitions: 

best  efforts  means  a  repair  method  is  used 
that  is  reasonably  expected  to  be  effective  on 
the  particular  type  of  leak,  based  on  past 
experience; 

or 

best  efforts  means  that,  during  an  extension 
of  the  30-day  period  for  repairs,  the  owner  or 
operator  repairs  significant  leaks  to  the  extent 
practical  during  the  30  days,  by  using  a 
repair  method  that  is  reasonably  expected  to 
be  effective  based  on  past  experience,  on 
those  leaks  tiiat  do  not  require  an  extension 
of  time. 

While  EPA  understands  the  benefits 
of  having  a  formal  definition  for  any 
term  used  in  regulations,  EPA  does  not 
believe  these  definitions  solve  the 
problem  discussed  in  the  NPRM.  In  the 
NPRM.  EPA  states  that  its  concerns  are 
the  lack  of  formal  protocols  in  the  best 
efforts  approach  described  by  EPA.  EPA 
characterizes  a  best  efforts  approach  in 
the  NPRM  as  implying  that  a 
methodology  for  repair  that  is 
reasonably  expected  to  be  effective 
based  on  past  experience  and 
potentially  may  include  consultation 
(60  FR  3994).  EPA  does  not  believe  the 
commenter's  suggested  language 
incorporates  all  of  the  concepts 
described  in  the  NPRM.  Adopting  an 
inadequate  definition  does  not  benefit 
EPA  or  the  regulated  commtmity.  EPA 
requested  comments  on  a  definition 
hoping  that  perhaps  an  industry 
standard  could  be  cited.  Throughout  the 
regulations  promulgated  imder  section 
608,  EPA  refers  to  industry  standards. 
Without  the  existence  of  such  standards, 
EPA  believes  that  a  formal  definition  is 
not  the  best  approach. 

Several  commenters  stated  that  EPA 
should  modify  the  proposed  regulatory 
language  in  §82.156  (i)(2)  and  (i)(2)(u) 
to  distinguish  best  efforts  from  sound 
engineering/professional  judgment.  The 
commenters  are  concerned  that  EPA 
erroneously  included  sound 
engineering/professional  judgment  in 
the  definition  of  best  efforts.  The 


commenters  stated  that  the  intention 
behind  best  efforts  was  that  the  ovraers 
or  operators  should  do  what  is 
necessary  within  reason  to  repair  leaks 
within  30  days  in  situations  where 
longer  extensions  beyond  30  days  are 
necessary  to  conduct  repairs  due  to  the 
unavailability  of  spare  parts  or 
compliance  with  other  federal,  state,  or 
local  regulations.  In  further  disoissions 
with  the  commenters,  it  appears  that 
over  time  any  initial  distinction  that 
EPA  and  CMA  made  in  the  settlement 
agreement  between  best  efforts  and 
sotmd  engineering/professional 
judgment  has  become  convoluted.  EPA 
believes  that  the  rationale  for  using  the 
term  best  efforts  for  repairing  leaks  that 
required  an  extension  beyond  the  initial 
30  days  was  to  ensure  that  where  there 
are  multiple  leaks  or  where  a  leak  can 
be  partiaUy  repaired,  the  owners  or 
operators  will  complete  all  reasonable 
actions  diuing  the  initial  30  days.  The 
result  will  be  to  reduce  the  leak  rate  as 
much  as  possible  during  the  initial  30 
days  where  additional  time  is  necessary 
to  complete  all  repair  activities. 
Additional  comments  submitted  by 
CMA  confirm  this  interpretation. 
Therefore,  EPA  is  amending 
§82.156(i)(2]  to  remove  the  references  to 
best  efforts.  Instead,  EPA  will  state  that 
the  owners  or  operators  must  conduct 
all  necessary  leak  repairs  that  do  not 
require  additional  time  beyond  the 
initial  30  or  120  days.  EPA  believes  that- 
this  change  in  language  more  adequately 
conveys  the  intent  of  this  provision, 
which  is  to  allow  additional  time,  while 
ensuring  that  all  that  can  be  done  has 
been  done. 

5.  Static  and  Dynamic  Tests 

EPA  received  many  comments 
supporting  the  use  of  static  and 
dynamic  tests.  While  these  commenters 
agreed  with  th^eed  for  these  tests, 
several  suggestions  for  when  the  tests 
should  be  used  and  alternative 
terminologies  were  suggested.  These 
comments  will  be  discussed  in  greater 
detail  later  in  this  subsection.  EPA 
received  one  comment  opposing  the  use 
of  static  and  dynamic  tests.  The 
commenter  stated  that  static  and 
dynamic  tests  are  not  precisely  reliable 
methods  on  which  to  base  a  requirement 
to  retrofit  a  piece  of  equipment.  The 
commenter  stated  that  it  had 
dociunented  cases  where  the  results  of 
such  tests  have  been  inconclusive.  The 
commenter  further  beUeves  that  the 
tests  are  overly  burdensome  and 
unnecessary.  The  commenter  believes 
that  the  tax  and  cost  of  refrigerants 
should  provide  the  necessary  - 
incentives. 
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EPA  agrees  that  the  expense  of  ozone- 
depleting  refrigerants  will  influence  the 
decisions  made  by  many  organizations. 
However,  considering  the  size  of  the 
refrigerant  charges  for  some  of  the 
appliances  subject  to  the  le^  repair 

Erovisions,  ensuring  that  appliances 
rought  back  on-line  are  no  longer 
leakiog  above  the  thsaahold,  is 
important.  Also,  often:  appliances  may 
use  an  HCFC,  which  is  not  subject  to 
federal  tax.  In  the.  settlement  agreement, 
EPA  and  CMA  agreed  to  propose  this 
verification  approach.  Since  these  tests 
are  regularly  performed  to  ensure  that  a 
leak  has  been  repaired,  EPA  beUeves 
these  requirements  are  not  overly 
burdensome.  Furthermore,  EPA  believes 
that  performing  such  tests  provides  the 
owners  or  operators  with  a  strong 
measiue  of  insurance.  Moreover,  since 
EPA  has  proposed  options  other  than 
retrofitting  or  retiring  the  leaky 
equipment,  such  as  reducing  other  leak 
sources,  EPA  does  not  believe  a  retrofit 
or  replacement  decision  would  be  based 
solely  on  one  failed  static  or  dynamic 
test.  Therefore,  EPA  will  require  that  the 
tests  be  performed. 

EPA  received  several  comments 
regarding  the  use  of  the  terms  "static" 
and  "dynamic."  Commenters  stated  that 
uses  of  the  terms  "first  venfication  test" 
or  "initial  verification  test"  and  "follow- 
up  verification  test"  would  be  more 
appropriate.  Among  the  reasons 
suggested  for  this  change  is  a  concern 
that  the  terms  static  and  dynamic  have 
commonly  understood  meanings.  Static 
generally  means  a  system  is  at  rest  and 
dynamic  generally  means  a  system  is 
operating.  One  commenter  stated  that 
diuing  the  settlement  discussions  the 
terms  were  crafted  to  discuss  repairs, 
using  the  widely  understood  meaning. 
However,  later  it  was  realized  that 
industrial  process  refrigeration 
equipment  that  was  not  shut  down 
dtiring  repairs  was  neglected.  The  terms 
were  then  broadened  to  mean  a  first 
verification  and  a  second  verification 
test.  After  discussions  with  employees, 
the  commenter  now  believes  that  the 
broadened  definitions  would  likely 
cause  confusion.  Another  commenter 
agreed  that  while  the  broadened 
definition  captures  the  situations  faced 
by  the  owners  or  operators,  the  language 
would  be  confusing.  Several 
commenters  suggested  that  the  terms 
"first"  or  "initial  verification  test"  and 
"follow-up  verification  test"  would  bj 
more  accurate. 

EPA  agrees  with  these  commenters.' 
The  definitions  of  static  and  dynamic 
were  broadened  to  captiue  real  world 
situations.  Since  the  settlement 
agreement  bound  the  Agency  to  a 
proposal  that  included  those  terms,  EPA 


did  not  consider  the-use  of  other 
language  to  describe  the  tests.  However, 
EPA  agrees  that  "initial  verification 
test"  and  "follow-up  verification  test" 
more  acauately  describe  the  tests, 
particidarly  since  often  the  same  types 
of  tests  qualify  as  both  static  and 
dynamic,  depending  on  when  they  are 
performed;  EPA  believes  changing  the 
language  would  further  clarify  that  the 
state  of  motion  is  not  necessarily  a 
criterion.  Therefore,  through  this  action, 
EPA  will  replace  the  proposed  terms 
"static"  and  "dynamic"  with  the  terms 
"initial  verification  test"  and  "follow-up 
verification." 

Commenters  suggested  that  EPA 
streamline  the  definition  of  initial 
verification  test  (static  verification  test) 
by  removing  illogical  or  redundant 
statements.  The  commenters  state  that 
there  is  no  need  to  say  that  the  test  will 
be  performed  before  the  appliance  or 
portion  of  the  appliance  has  reached 
operation  at  normal  working  conditions 
of  temperature  and  pressure  because  it 
would  not  be  possible  for  an  appliance 
or  portion  of  an  appliance  to  do  so 
without  a  full  remgerant  charge.  EPA 
understands  the  commenters'  concerns. 
Clearly,  without  a  full  charge  of 
refrigerant,  normal  working  conditions 
of  temperature  and  pressiue  cannot  be 
reached.  However,  to  limit  the  potential 
for  misinterpretations,  EPA  would 
rather  be  overly  expUdt. 

One  commenter  requested  that  EPA 
distinguish  between  the  terms  steady- 
state  operating  conditions,  steady-state 
operating  characteristics,  normal 
working  conditions  and  normal 
operating  conditions.  The  commenter 
stated  that  in  engineering  terms,  these 
terms  are  not  always  equivalent.  For 
example,  if  the  values  of  all  the 
variables  in  a  process  (e.g.  all 
temperatures,  pressiues,  volumes,  flow 
rates,  etc)  do  not  change  with  time, 
except  for  possibly  minor  fluctuations, 
the  process  is  said  to  be  operating  at 
steady  state.  However,  if  any  of  the 
process  variables  change  with  time, 
transient  or  unsteady-state  operating  is 
said  to  exist.  Depending  upon  the 
industrial  process  that  the  industrial 
pro^tts  refrigeration  equipment  is 
suflvting,  its  normal  operation  in 
ingineering  terms  may  be 
terized  as  steady-state  or 
idy-state.  The  commenter 
lerefore  believes  it  is  more  appropriate 
when  referencing  the  operation  state  of 
the  refrigeration  equipment,  for 
purposes  of  indicating  when  either 
verification  test  should  be  conducted, 
for  the  Agency  to  adopt  the  terminology 
"normal  operating  characteristics  and 
conditions."  Furthermore,  the 
commenter  believes  that  normal 


operating  characteristics  and  conditions 
has  an  understood  definition  equivalent 
to  how  the  NPRM  defines  and  refers  to 
steady-state  operations. 

While  EPA  received  other  comments 
supporting  the  use  of  the  term  steady- 
state.  EPA  agrees  with  the  concerns 
regarding  the  potential  for  confusion. 
The  use  of  the  term  steady-state  in  this 
context  originated  with  the  settlement 
agreement.  While  the  proposed 
definition  for  steady-state  appears 
acceptable  to  most  of  the  affected 
industry,  EPA  is  concerned  that 
someone  familiar  with  the  engineering 
distinctions  between  steady-state  and 
imsteady-state  would  be  oonfused. 
Therefore,  EPA  believes  it  is  appropriate 
to  replace  "steady-state"  with  "normal 
operating  characteristics  and 
conditions."  EPA  will  not  be  revising 
the  definition  in  any  substantive 
manner;  therefore,  the  definition  itself 
will  be  consistent  with  the  spirit  of  the 
settlement  agreement. 

Several  commenters  raised  concerns 
on  when  a  follow-up  verification  test  is 
performed.  The  commenters  are 
concerned  that  the  NPRM  does  not 
properly  consider  occasions  where  a 
verification  test  at  normal  operating 
characteristics  and  conditions  is 
impractical  or  less  meaningful. 
Commenters  stated  that  there  are  repair 
situations  where  the  repair  sites  will  not 
be  accessible  to  perform  a  meaningful 
verification  test  after  the  industrial 
process  refrigeration  equipment  is 
returned  to  normal  operating 
characteristics  and  conditions.  One 
example  would  be  a  verification  test  for 
leaks  inside  a  heat  exchanger.  The  tests 
can  be  performed  while  the  exchanger  is 
open.  A  test  performed  after  the 
exchanger  is  reassembled  would  not  be 
as  meaningful.  Other  examples  provided 
by  the  commenters  include:  compressor 
internals,  locations  that  must  be  re- 
insulated  prior  to  start-up,  and  locations 
in  close  proximity  to  dangerous  hot 
equipment  or  moving  parts  where 
access  is  not  possible  after  reassembly. 
EPA  did  discuss  whether  it  would  be 
appropriate  to  permit  follow-up 
verification  tests  prior  to  retiuning  to 
normal  operating  characteristics  and 
conditions;  however,  EPA  did  not 
propose  to  allow  these  alternative  tests. 
Conunenters  stated  that  since  there  are 
situations  where  the  tests  prior  to  a 
rettun  to  normal  operating 
characteristics  and  conditions  will  be 
more  meaningful  and  reUable,  EPA 
should  permit  sound  engineering/ 
professional  judgment  to  be  used  to 
determine  what  the  appropriate 
operational  state  of  industrial  process 
refrigeration  equipment  should  be  when 
the  follow-up  verification  tests  are 
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conducted.  One  commenter  stated  that 
EPA  should  take  confidence  in  the  fact 
that  leak  detection  and  repair  of 
appliances  did  not  originate  with 
section  608;  it  has  been  an  integral  part 
of  maintenance  practice  for  many  years. 

EPA  agrees  that  in  certain 
circumstances,  performing  a  follow-up 
verification  test  prior  to  normal 
operating  characteristics  and  conditions 
may  be  more  meaningful  and  reliable. 
Performing  multiple  verification  tests 
may  be  appropriate  under  many 
conditions.  One  of  the  Agency's 
concerns,  however,  was  that  until 
normal  operating  characteristics  and 
conditions  are  achieved,  it  may  be 
unclear  if  the  leak  repair  work  was  truly 
successful.  EPA  was  concerned  that  at 
less  than  true  operational  state,  a 
particular  fix  may  not  hold.  The  Agency 
imderstands  that  leak  detection  and 
repair  has  been  part  of  this  sector's 
practices  before  the  development  of 
these  regulations.  Furthermore,  EPA 
believes  that  as  class  I  and  class  n 
refrigerants  become  less  readily 
available,  leak  detection  and  repair 
efforts  may  increase.  Moreover,  EPA 
believes  that  in  most  cases  the  owners 
or  operators  rely  on  personnel  with 
appropriate  professional  judgment  in 
determining  the  best  way  to  repair  and 
verify  the  repair  of  a  leak  source. 
Therefore,  through  this  action  EPA  will 
amend  the  proposed  requirements  for 
performing  follow-up  verification  tests. 
EPA  will  require  that  the  test  be 
performed  at  normal  operating 
characteristics  and  conditions  imless 
sound  professional  judgment 
determines  that  a  follow-up  test  should 
be  performed  prior  to  returning  to 
normal  operating  characteristics  and 
conditions. 

EPA  received  several  comments 
requesting  that  the  Agency  clarify  that 
initial  and  follow-up  verification  tests 
are  to  be  performed  even  when  repairs 
are  made  within  30  days.  One 
commenter  stated  that  the  NPRM  was 
imclear.  The  commenter  believes  that  as 
a  practical  matter,  and  to  minimize 
confusing  plant  operations,  it  would  be 
preferable  to  treat  all  repairs  equally, 
and  to  require  documentation  that  tests 
should  be  done  to  verify  a  successful 
repair.  Another  commenter  stated  that 
these  tests  are  a  meas\ue  of  compliance. 
Another  commenter  stated  that  the 
settlement  agreement  makes  no  mention 
that  these  requirements  must  be  met 
only  in  cases  where  the  owners  or 
operators  are  granted  additional  time. 
Furthermore,  the  settlement  agreement 
does  not  limit  these  tests  to  situations 
where  an  industrial  process  shutdown 
has  occiured,  or  where  the  repairs  were 
made  while  an  appliance  was 


mothballed.  This  commenter  believes 
that,  with  regards,  to  the  performance  of 
these  tests,  the  regulatory  language 
should  be  in  fiill  agreement  with  the 
settlement  agreement. 

EPA  agrees  that  the  tests  demonstrate 
whether  a  leak  repair  effort  was 
successful  or  not,  though  the  tests  do 
not  necessarily  mean  that  the  leak  rate 
has  been  sufficiently  reduced.  In 
addition,  EPA  understands  that  often 
these  tests  have  been  routinely 
performed  regardless  of  any  regulatory 
requirement.  EPA  beUeves  that  many 
organizations  have  internal  policies 
requiring  that  verification  tests  be 
performed.  EPA  agrees  that  having  a 
consistent  requirement  that  can  easily 
be  paraphrased  for  technicians  is  useful. 
Moreover,  EPA  does  not  believe 
requiring  these  tests  in  all 
cinnmistances  equates  to  any  substantial 
burden  to  industay.  Therefore,  EPA  Mrill 
require  that  initial  and  follow-up 
verification  tests  be  performed  when 
repairing  leaks  on  industrial  process 
refrigeration  equipment  where  such 
leakage  has  surpassed  the  35  percent 
annual  leak  rate. 

One  commenter  requested  that  EPA 
clarify  that  the  verification  tests 
demonstrate  the  success  of  a  leak  repair, 
not  that  the  leak  rate  has  been  reduced 
below  the  threshold.  EPA  agrees  wdth 
this  commenter.  It  was  not  EPA's 
intention  to  imply  that  the  verification 
test  shows  what  the  leak  rate  is. 
However,  EPA  believes  that  where  the 
verification  test  shows  that  the  repairs 
have  been  successful,  in  most  cases  this 
will  mean  that  there  has  been  a 
reduction  in  the  leak  rate.  If  more  than 
one  leak  exists,  it  is  possible  that  the 
leak  rate  could  remain  above  acceptable 
levels.  In  such  cases  the  owners  or 
operators  would  be  expected  to  take 
reasonable  actions. 

Two  commenters  stated  that  where  an 
industrial  process  shutdown  is  not 
required,  the  initial  and  follow-up 
verification  tests  will  be  identical; 
therefore,  a  follow-up  verification  test  is 
\mnecessary.  EPA  disagrees  with  these 
commenters.  While  the  same  test  might 
be  performed,  the  fact  that  the  tests  are 
performed  at  different  times  is 
important.  If  a  repair  consists  of 
tightening  flange  bolts,  for  example,  it 
may  appear  that  a  repair  is  successful 
during  an  initial  verification  test. 
However,  it  may  not  be  immediately 
obvious  that  the  repair  was 
unsuccessful.  A  bolt  may  appear  to  have 
been  tightened  sufficiently;  however,  if 
the  threading  is  damaged,  it  may  loosen 
in  a  short  period  of  time.  Performing  a 
follow-up  verification  test  will 
demonstrate  that  a  problem  still  exists. 
EPA  believes  that  even  when  an 


industrial  process  shutdown  is  not 
necessary,  initial  and  follow-up 
verification  tests  will  play  vital  roles. 
Therefore,  EPA  is  requiring  that  both 
initial  and  follow-up  verification  tests 
be  performed  when  repairs  are  made 
even  if  an  industrial  process  shutdown 
is  not  required. 

EPA  received  one  comment 
requesting  that  more  than  one  follow-up 
verification  test  be  permitted  before  an 
owner  or  operator  must  notify  EPA  of  a 
failure.  The  commenter  is  concerned 
that  situations  could  arise  in  whitih  a 
follow-up  verification  test  may  indicate 
a  failure  even  though  in  reality  the  leak 
has  been  fixed.  The  commenter 
suggested  that  it  would  be  more  reliable 
in  the  event  that  the  test  was 
inconsistent  with  the  expected  results, 
that  subsequent  tests  be  permitted  to  be 
performed  during  the  30-day  period. 
EPA  understands  this  commenter's 
concerns.  Since  repairs  are  often 
interrelated,  tests  may  demonstrate  a 
need  to  continue  repair  efforts.  EPA 
proposed  to  permit  the  follow-up 
verification  test  to  occur  within  30  days. 
However,  since  the  Agency  is  revising 
the  terminology  used  in  the  NPRM  to 
first  repair  efforts  and  second  repair 
efforts,  EPA  believes  the  issue  has  been 
resolved.  Tests  will  be  completed  after 
the  repair  efforts  are  complete. 

EPA  received  comments  concerning 
the.  interpretation  and  use  of  soimd 
engineering/professional  judgment. 
Commenters  stated  that  EPA  should  not 
incorporate  sound  engineering/ 
professional  judgment  into  the 
interpretation  of  best  efforts.  Soimd 
engineering/professional  judgment 
should  only  be  discussed  in  relation  to 
verification  tests.  EPA  has  already 
addressed  the  commenters'  concerns 
about  the  NPRM's  incorporation  of 
sound  engineering/professional 
judgment  with  the  use  of  best  efforts. 
A  few  commenters  stated  that  since 
the  decision-making  process  may  not  be 
performed  by  an  engineer,  the  use  of  the 
term  engineering  is  inappropriate.  In  the 
NPRM,  EPA  states  that  sound 
engineering  or  professional  judgment ' 
means  a  "combination  of  the  use  of 
logic  and  operational  experience,  with 
methods  of  calculation  that  are 
practical,  based  on  training,  experience 
and  education"  (60  FR  3997).  EPA 
agrees  that  in  many  cases  the 
professional  making  the  decision  may 
not  be  an  engineer.  Therefore,  EPA  will 
use  the  term,  "sound  professional 
judgement." 

Oae  commenter  stated  that  soxmd 
professional  judgement  should  be 
employed  to  determine  where  and 
which  initial  and  follow-up  verification 
tests  should  be  performed,  whenever 


leaks  that  are  subject  to  the  leak  repair 
requirements  for  industrial  process 
refrigeration  equipment  must  be 
repaired.  EPA  agrees  with  this 
commenter. 

Another  commenter  stated  that 
fluorescent  dye  combined  with  a  leak 
monitoring  UV  light  source  should  be 
considered  an  acceptable  initial  or 
follow-up  verification  test.  In  the 
NPRM,  EPA  discussed  three  types  of 
verification  tests.  EPA  states  that  the 
three  discussed  represent  examples  that 
EPA  believes  would  be  considered 
acceptable  forms  of  verification  tests. 
EPA  states  that  other  types  of  tests  may 
exist  (60  FR  3997).  EPA  believes  that 
sound  professional  judgement  should  be 
employed  when  detmndning  the  type  of 
verification  test  that  is  approjmate  for 
the  particular  leak.  Therefore,  it  is  not 
necessary  for  EPA  to  state  wUch  tests 
are  acceptable.  However,  EPA  would 
like  to  clarify  that  any  verification  lest 
must  be  acceptable  under  all  other 
regulatory  requirements.  For  example,  if 
fluorescent  dye  was  combined  with  an 
ozone-depleting  substance,  wdiere  that 
ozone-depleting  substance  is  used  to 
propel  the  dye  from  a  pressurized 
dispenser  into  the  ^pliance.  that 
application  would  be  banned  under  the 
nonessential  products  ban  promulgated 
imder  section  610  of  the  Act. 

EPA  received  one  comment  regarding 
the  need  to  perform  verification  tests  if 
the  owner  or  operator  determines  that 
the  industrial  process  refrigeration 
equipment  should  be  retrofitted.  For 
example,  if  the  leaky  equipment  is  shut 
down  to  perform  repairs  on  the  heat 
exchanger,  and  as  the  repair  work 
begins,  it  is  determined  that  the 
compressor  is  about  worn  out,  the 
owmer  or  operator  may  choose  to  retrofit 
or  replace  the  system  rather  than 
complete  repairs.  The  commenter 
beUeves  that  under  these  circumstances 
the  obligation  to  perform  the 
verification  tests  should  be  lifted.  EPA 
agrees  with  this  commenter.  If  the 
owner  or  operator  is  sv«tching  to  a 
retrofit,  replace,  or  retire  mode,  the 
obligation  to  bring  the  leak  rate  below 
35  percent  is  suspended.  Therefore,  it  is 
not  necessary  to  perform  tests  to  verify 
the  success  of  individual  leak  repair 
efforts. 

EPA  received  an  additional  comment 
concerning  the  use  of  verification  tests 
when  the  owners  and  operators  are 
retrofitting  or  replacing  the  appliance. 
The  commenter  was  concerned  that  the 
proposed  language  would  obUgate 
owners  or  operators  to  perform 
verification  tests  on  replaced  or 
retrofitted  equipment.  EPA  agrees  that 
these  tests  are  not  necessary  for  replaced 
or  retrofitted  equipment. 


6.  Fixing  Other  Leaks 

EPA  received  one  comment  regarding 
what  happens  if  EPA  disapproves  the 
parameters  for  fixing  leaks.  In 
§82.156(i)(4),  EPA  stated  that  if  repairs 
fail  a  follow-up  verification  test,  the 
owner  w  operator  could  choose  the 
option  of  doing  whatever  it  takes  to  get 
the  rate  below  the  threshold  within  iso 
days.  It  is  anticipated  that  the  owner  or 
operator  will  follow  parameters  from 
earUer  notifications.  EPA  may 
disapprove  of  those  parameters; 
however,  the  parameters  are  deemed 
approved  if  EPA  does  not  object  within 
30  days  after  receiving  notice.  The 
commenter  supports  this  approach,  but 
is  concerned  about  what  happens  if  EPA 
disapproves.  In  such  cases  the 
commenter  suggests  that  the  owner  or 
operator  and  EPA  should  reach 
agreement  on  what  parameters  will  be 
used.  EPA  agrees  with  the  need  to 
specify  what  will  occur  if  the  EPA 
objects  to  the  parameters.  If  this 
situation  occurs,  in  all  likelihood,  EPA 
will  consult  with  the  owner  or  operator. 
However,  EPA  and  the  owner  or 
operator  may  not  necessarily  "reach 
agreement."  Through  this  action,  EPA 
will  specify  that  where  EPA  objects  to 
the  submitted  parameters  for  brii^ng 
the  overall  leak  rate  below  the 
applicable  threshold.  EPA  vdll  select 
appropriate  parameters.  In  all 
likelihood,  this  selection  wnll  be  made 
expeditiously  since  the  applicable 
timelines  will  remain  in  effect.  If  such 
disapproval  significantiy  limits  the 
ability  of  the  owners  or  operators  to 
comply  with  appropriate  timelines,  EPA 
may  consider  granting  an  extension.  If 
no  agreement  can  be  reached,  it  is 
anticipated  that  the  course  of  action 
may  be  to  retrofit  or  replace  the  affected 
industrial  process  refrigeration 
equipment.  Under  such  circumstances, 
EPA  may  need  to  consider  providing 
additional  time  for  the  ovwiers  or 
operators  of  the  affected  industrial 
process  refrigeration  equipment  to 
complete  retrofit  or  replacement 
activities. 

EPA  received  several  comments 
supporting  the  provision  relieving  the 
ovraer  or  operator  of  the  obligation  to 
retrofit  or  retire  industrial  process 
refrigeration  equipment  where,  within 
180  days,  the  owner  or  operator  has 
reduced  the  leak  rate  to  below  35 
percent  by  completing  other  repairs  and. 
tightening  the  operation  of  the 
appliance.  These  commenters  believe 
that  by  reducing  the  amount  of 
refrigerant  being  released,  the  owner  or 
operator  has  met  the  goals  of  the  leak 
repair  provisions  although  the  original 
leak  remains. 


EPA  received  one  comment 
sugge«ting  that  the  Agency  should 
permit  t)ne  year  instead  of  180  days.  The 
commenter  believes  that  providing 
additional  time  will  not  detract  from  the 
requirement  to  retrofit  or  replace  the 
appliance.  EPA  disagrees  with  this 
commenter.  EPA  believes  that  to 
complete  retrofit  or  replacement 
activities  v«thin  one  year,  it  would  be 
necessary  to  perform  preparatory  work 
on  the  same  appUance.  The  lack  of  clear 
direction  between  retrofitting  and 
repairing  the  appliance  that  late  in  the 
year  may  influence  the  ability  of  the 
owner  or  operator  to  complete  retrofit 
activities.  Furthermore,  EPA  beUevea 
that  where  the  leak  rate  can  be  reduced 
to  below  the  applicable  threshold,  180 
days  should  be  sufficient  time.  The  leak 
repair  provisions  being  promulgated 
through  this  action  are  designed  to 
provide  greater  flexibility  without 
compromising  the  goals  of  reducing 
emissions.  To  achieve  this  goal  EPA 
proposed  the  shortest  amount  of 
additional  time  necessary  to  complete 
repairs.  Therefore.  EPA  does  not  believe 
it  is  necessary  to  further  extend  this 
provision. 

EPA  received  one  comment 
requesting  that  the  Agency  specify  that 
§  82.156(i)(3)(v)  only  apply  where 
repairs  have  failed  a  follow-up 
verification  test  and  the  owners  or 
operators  have  chosen  to  do  whatever  it 
takes  to  bring  the  leak  rate  below  the 
appUcable  threshold.  EPA  agrees  that 
there  are  other  options  available  to  the 
owners  or  operators.  Therefore,  through 
this  action,  EPA  wrill  clarify  that  the 
owner  or  operator  may  choose  this 
option,  but  that  other  options,  such  as 
retrofitting  the  appUance,  also  exist. 

EPA  received  several  comments 
supporting  the  need  to  switch  to  the 
retrofit  or  replacement  mode  after 
discovering  that  successful  leak  repairs 
cannot  be  made  in  accordance  with  the 
necessary  timehnes.  EPATeceived  one 
comment  suggesting  that  when  a  switch 
is  made  from  a  repair  mode  to  a  retrofit/ 
replacement  mode,  the  owner  or 
operator  of  that  industrial  process 
refrigeration  equipment  should  be  held 
to  the  normal  deadlines  for  retrofitting 
or  retiring  the  appliance.  The 
commenter  stated  that  if  the  owner  or 
operator  has  spent  a  month  trying  to  fix 
the  leaks,  the  owner  or  operator  would 
have  eleven  months  left  for  retrofitting, 
replacing,  or  retiring  the  equipment. 
EPA  agrees  with  this  commenter. 
EPA  received  several  comments 
supporting  the  need  for  additional  time 
to  complete  the  retrofit  or  retirement  of 
industrial  process  refrigeration 
equipment  beyond  one  year.  One 
commenter  stated  that  EPA  should 
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clarify  however,  that  additional  time 
should  be  permitted  under 
§  82.156(i](7)(i),  not  one  additional  year. 
In  some  cases,  more  or  less  than  one  ~, 
year  is  appropriate.  One  commenter 
stated  that  additional  time,  up  to  one 
additional  year,  should  be  permitted 
under  §  82.156(i)(7)(ii).  The  commenter 
also  stated  that  where  additional  time 
beyond  the  initial  additional  "year"  is 
permitted  in  §82.156(i)(7)(iii),  EPA 
should  explicitly  state  that  additional 
time  beyond  the  one  year  is  permitted, 
not  an  additional  year.  EPA  agrees  with 
these  commenters. 

F.  Industrial  Process  Shutdown 

EPA  received  several  comments 
supporting  the  extension  to  complete 
repairs  when  an  industrial  process 
shutdown  is  required.  One  commenter 
suggested  that  the  term  process 
shutdown  should  not  be  used 
interchangeably  with  the  term  indusMal 
process  shutdown.  To  provide  clarity 
and  consistency,  the  commenter 
believes  the  Agency  should  use  and 
define  the  term  industrial  process 
shutdown  exclusively.  EPA  agrees  with 
this  commenter.  Therefore,  EPA  will 
define  and  use  the  term  industrial 
process  shutdovm,  instead  of  process 
shutdown. 

EPA  received  one  comment  stating 
that  the  need  for  additional  time  beyond 
the  120  days  permitted  for  an  industrial 
process  shutdown  may  not  be  evident 
within  the  initial  30-day  repair  period. 
The  commenter  is  concerned  that  an 
initial  determination  that  no  other 
federal,  state,  or  local  regulations  apply 
may  be  made  by  the  owners  or 
operators.  It  is  also  possible  that  within 
the  initial  30  days  the  owners  or 
operators  may  not  realize  that  the 
appliance  requires  parts  that  are 
unavailable.  After  the  industrial  process 
shutdown  is  complete,  possibly  as  late 
as  day  115,  such  a  determination  may  be 
made.  Under  those  circumstances,  the 
commenter  is  concerned  that  additional 
time  beyond  the  120  days  would  no 
longer  be  available.  EPA  understands 
these  concerns.  While  the  Agency 
believes  that  in  most  cases  the  owner  or 
operator  will  know  that  other 
regulations  will  delay  repairs  or  that  the 
parts  are  not  readily  available  within  30 
days,  it  is  possible  that  such  a 
determination  will  not  be  known  in 
advance  of  completing  the  industrial 
process  shutdown.  Therefore,  through 
this  action,  EPA  will  specify  that 
additional  time  is  available  beyond  the 
30-day  or  120-day  repair  period  where 
other  federal,  state  or  local  regulations 
are  applicable  or  where  the  necessary 
parts  are  unavailable.  Only  the 
additional  time  needed  to  receive 


delivery  of  the  necessary  parts  or 
comply  with  the  pertinent  regulations 
will  be  permitted. 

G.  Retrofitting  or  Replacing  Equipment 

EPA  received  several  comments 
concerning  retrofitting  or  replacing 
equipment.  Commenters  supported  the 
proposal  to  permit  additional  time 
where  specific  drcmnstvices  exist 
Comments  about  specific  aspects  of  the 
pr^osal  are  discussed  below. 

EPA  received  one  comment  asking  for 
clarification  regarding  the  process  of 
notification  to  EPA  if  repairs  done  in 
good  faith  are  not  successful  and 
retrofitting  must  be  pursued.  The 
concern  is  that  there  may  be  cases 
where  a  repair  requires  an  industrial 
process  shutdown.  If  the  "clock"  for 
notifying  EPA  begins  the  date  the  leak 
rates  are  discovered,  there  may  be  cases 
where  six  months  has  passed.  Therefore, 
the  commenter  suggested  that  EPA 
permit  six  months  from  the  date  the 
decision  to  retrofit  is  made.  EPA 
disagrees  with  this  commenter.  EPA 
believes  six  months  provides  enough 
time  both  when  the  30-day  timeline  and 
120-day  timeline  apply.  TTie  owners  or 
operators  would  have  acceptable  time  to 
make  repairs,  to  determine  that 
retrofitting  is  appropriate,  and  to  submit 
anyrequired  information. 

EPA  received  a  few  comments 
concerning  returning  equipment  to 
operation  after  the  decision  to  retrofit, 
replace,  or  retire  the  appliance  has  been 
made.  One  commenter  stated  that  EPA 
should  allow  an  owner  or  operator  to 
start  up  and  operate  appliances  that  the 
owmer  or  operator  determines,  after 
attempting  to  repair  leaks,  cannot  pass 
an  initial  verification  test,  if  the  owner 
or  operator  plans  to  retrofit  or  replace 
the  appliance  in  accordance  with 
§  82.156(i)(6)  or  such  longer  time  as  may 
apply  in  accordance  with  §  82.156(i)(7) 
(i),  (ii)  and  (iii)  or  §  82.156(i)(8)  (i)  and  . 
(ii).  EPA  agrees  with  these  commenters. 
If  the  owners  or  operators  of  affected 
industrial  process  refrigeration 
equipment  attempt  to  repair  leaks,  but 
determine  the  need  to  retrofit  or  replace 
the  equipment  in  accordance  with  the 
provisions  promulgated  through  this 
action,  the  afiected  industrial  process 
refrigeration  equipment  may  be  brought 
back  on  line  without  an  initial  or 
follow-up  verification  test. 

EPA  received  related  comments 
concerning  the  ability  of  the  owners  or 
operators  to  switch  from  the  repair  to 
the  retrofit  mode,  and  from  the  retrofit 
to  the  repair  mode.  One  commenter 
stated  that  as  long  as  all  applicable 
deadlines  are  met,  the  owmers  or 
operators  should  have  the  flexibility  to 
change  their  initial  determination  of 


retrofitting  or  repairing  the  industrial 
process  refrigeration  equipment.  EPA 
agrees  that  as  long  as  all  applicable 
deadlines  are  met,  the  owners  or 
operators  may  change  their  initial 
decision  to  retrofit,  replace,  or  repair 
leaky  industrial  process  refrigeration 
equipment. 

One  commenter  stated  that  the 
proposed  requirement  to  develop 
retrofit  plans  within  30  days  would  be 
difficult  for  large  industrial  process 
refrigeration  equipment.  It  may  take 
time  for  the  owners  or  operators  to 
determine  the  cause  of  the  leak  and 
whether  the  best  coiuse  of  action  is  to 
repair  or  retrofit  the  appliance.  The 
commenter  requests  that  EPA  permit  90 
days  for  the  owner  or  operator  to  obtain 
all  the  appropriate  information  to 
complete  a  valid  retrofit  or  retirement 
plan.  The  commenter  believes  this  is 
consistent  with  EPA's  recognition  that  it 
may  take  time  for  the  owners  or 
operators  to  evaluate  the  available 
options.  EPA  agrees  that  it  may  take 
time  to  evaluate  the  available  options; 
however,  EPA  does  not  believe  it  is 
necessary  to  permit  90  days  to  develop 
retrofit  or  retirement  plans.  EPA 
believes  that  system  mothballing  and 
the  ability  to  switch  from  a  repair  mode 
to  a  retrofit  mode  provide  the  owner  or 
operator  of  the  affected  appliance  with 
sufficient  time  to  develop  such  plans. 
EPA  believes  that  particularly  where  the 
type  of  leak  is  unknown,  most  owners 
or  operators  will  attempt  to  identify  and 
repair  the  leak  first.  Therefore,  EPA  does 
not  believe  it  is  necessary  to  require 
additional  time  to  develop  retrofit  or 
retirement  plans. 

EPA  received  one  comment  regarding 
when  the  clock  starts  for  retrofitting  a 
system.  The  commenter  is  concerned 
that  §82.156{i)(3)(ii)  permits  the  owner 
or  operator  of  industrial  process 
refrigeration  equipment  to  determine    . 
the  need  to  retrofit  industrial  process 
refrigeration  equipment  after  a  failed 
follow-up  verification  test;  however, 
§  82.156(i)(6)  states  that  all  work  imder 
the  plan  must  be  completed  within  one 
year  of  the  plan's  date  and  the  plan 
must  be  developed  within  30  days  of 
discovering  the  leak.  The  commenter  is 
concerned  vn\h  this  apparent 
inconsistency.  EPA  agrees  with  this 
commenter's  concern.  While  in  general, 
plans  are  to  be  developed  within  30 
days  of  discovering  the  leak,  this  final 
action  provides  opportimities  for  the 
owners  or  operators  to  switch  to  a 
retrofit  mode.  EPA  will  modify  the 
language  in  §  82.156(i)(6)  to  reflect  these 
scenarios. 

EPA  received  one  comment 
requesting,  that  if  the  owner  or  operator 
intended  to  retrofit  or  replace  an 


appliance,  and  developed  an 
appropriate  plan,  and  if  the  owner  or 
operator  later  determines  that  the 
normal  charge -of  the  appliance  was  not 
correctly  calculated,  the  owner  or 
operator  should  be  relieved  of  the 
obligation  to  retrofit  or  replace  the 
appliance  and  therefore,  be  able  to 
withdraw  the  plan.  The  commenter 
states  that  if  the  appliance  was 
overcharged,  the  calculations  would  be 
incorrect.  EPA  understands  these 
commenters  concerns.  As  discussed 
above,  EPA  realizes  that  owners  or 
operators  may  not  have  kept  records  of 
refrigerant  charges  prior  to  the 
promulgation  of  regulations  imder. 
section  608.  Therefore,  EPA  will  permit 
the  owner  or  operator  to  withdraw  a 
retrofit  or  retirement  plan  if  the 
calciilations  of  the  full  charge  used  to 
determine  the  leak  rate  were  incorrect. 
However,  the  owner  or  operator 
retracting  such  a  plan  will  need  to 
demonstrate  clearly  that  the  original 
determination  was  incorrect  and  why. 
EPA  will  be  particularly  concerned 
where  the  fourth  methodology  for 
determining  the  full  charge  was  used. 
Where  a  range  is  used  to  establish  the 
full  charge  and  that  range  is  altered, 
EPA  is  requiring  that  records  be 
maintained  and  be  made  available  to 
EPA  upon  request. 

H.  Recordkeeping  and  Reporting 
Requirements 

EPA  received  several  favorable 
comments  regarding  the  proposed 
recordkeeping  and  reporting 
requirements.  One  commenter  stated 
that  although  the  recordkeeping  and 
reporting  requirements  are  more 
detailed  than  those  promulgated  in  May 
1993  and  that  they  do  constitute  an 
additional  burden,  the  commenter 
supports  the  requirements.  The 
commenter  believes  the  requirements 
are  necessary  to  allow  EPA  the 
opportunity  to  verify  that  best  efforts 
were  expended  to  find  and  repair  leaks. 
Another  commenter  stated  that  the 
provisions  mostly  appear  necessary  and 
appropriate,  in  order  to  assure 
compliance.  This  commenter  did  offer 
minor  suggestions  for  the  requirements 
that  are  discussed  below.  EPA  received 
two  negative  comments  on 
recordkeeping  and  reporting  comments. 
One  commenter  stated  that  the 
provisions  appear  to  be  extremely 
burdensome  and  time  consiuning.  This 
commenter  feels  that  more  flexibility 
should  be  provided  and  that  incentives 
to  expeditiously  fix  leaks  and  even 
retrofit  will  be  derived  from  the  cost  of 
refrigerant.  The  commenter  further 
stated  that  the  NPRM  contains  12 
separate  reporting  items  subject  to 


noncompliance  enforcement  actions  and 
strict  deadlines  while  providing  no 
environmental  benefit.  The  second 
commenter  stated  while  most  of  the 
requirements  for  recordkeeping  and 
reporting  seem  justified,  §  82.166(n) 
should  not  include  recordkeeping  or 
reporting  requirements  for  §82.156(i)  (3) 
(iii),  (iv),  and  (iv)  because  they  are  too 
burdensome.  EPA  disagrees  with  these 
commenters.  This  rulemaking,  in  its 
entirety,  is  designed  to  provide  greater 
flexibility  to  the  industry.  The  rule  will 
alleviate  stringent  repair  and  retrofitting 
timelines  and  allows  for  more  flexible 
approaches  for  lowering  the  overall  leak 
rate  of  afiected  appliances.  EPA  has 
proposed  and  today  is  adopting 
reporting  and  recordkeeping 
requirements  in  conjxmction  with  the 
more  flexible  approach  to  ensure 
compliance  with  this  less  stringent 
scheme.  EPA  recognizes  that  the  reports 
themselves  do  not  constitute  an 
environmental  benefit.  However, 
ensuring  compliance  with  this  new  leak 
repair  scheme  does  provide  a  benefit. 
The  three  specific  provisions  cited  by 
the  second  commenter  are  pertinent  to 
EPA.  One  provision  reports  the  results 
of  a  failed  follow-up  verification  test. 
This  failure  is  a  trigger  for  the  ovraer  or 
operator  to  choose  a  new  course  of 
action.  Notification  to  EPA  of  the  failure 
is  importemt  and  would  accompany 
other  required  information.  The  other 
two  provisions  communicate  the  results 
of  either  successful  second  repair  efforts 
or  tightening  other  aspects  of  the 
appliance  to  reduce  the  leak  rate  below 
the  threshold.  Since  these  events  result 
in  relieving  the  owner  or  operator  of 
having  to  retrofit  or  replace  the 
appliance,  it  is  essential  for  the  owner 
or  operator  to  notify  EPA.  These 
recordkeeping  and  reporting 
requirements  are  not  always  required.  If 
the  owner  or  operator  of  the  industrial 
process  refrigeration  equipment  can 
complete  repairs  successfully  during  the 
initial  30  days,  there  are  no  applicable 
recordkeeping  or  reporting 
requirements. 

One  commenter  suggested  that  EPA 
clarify  that  only  the  information  listed 
in  §  82.166  (n),(o)  and  (p)  must  be 
maintained.  The  conunenter  suggested 
several  other  language  changes  to  ensure 
an  understanding  of  the  terminology 
used.  Particularly,  the  commenter 
suggested  and  EPA  clarified  through  the 
terms,  "fix  all  other  outstanding  leaks," 
"on-site,"  "refrigeration  facility."  and 
"time  changes."  Another  commenter 
suggested  that  EPA  clarify  under  what 
circumstances  specific  data  elements 
should  be  included.  EPA  has  changed 
the  language  in  §  82.166  (n),  (o),  (p),  and 


in  the  newly  added  (q)  so  that  these 
sections  clearly  reflects  EPA's  intent 

EPA  received  comments  regarding 
notification  to  EPA  of  changes  from  the 
original  estimates  concerning  repair 
work.  One  commenter  stated  that  it  was 
imclear  and  confusing  in  both  the 
preamble  and  the  regulatory  language 
regarding  time  changes  for  completion 
of  work  from  the  original  estimates.  The 
commenter  believes  that  EPA  should 
require  notification  only  if  the  estimated 
date  of  completion  of  work  changes  and 
results  in  moving  the  completion  date 
forward.  Other  commenters  noted  that  if 
EPA  reviewed  every  adjustinent  in  the 
affected  repair  schedules.  EPA  would 
receive  many  unnecessary  notices  and 
companies  would  face  additional 
compliance  burdens.  EPA  agrees  with 
these  commenters.  EPA  is  only 
concerned  when  the  estimated  date  of 
completing  work  results  in  extending 
the  date  of  completion,  thus  increasing 
the  potential  for  refrigerant  releases. 
Through  this  action  EPA  will  change  the 
proposed  regulatory  language  to  state 
that  when  the  repair  schedule  results  in 
extending  the  date  of  completion,  the 
reasons  for  these  changes  must  be 
dociunented  and  submitted  to  EPA 
within  30  days  of  discovery  of  the 
change  in  timing. 

EPA  received  comments  concerning 
the  potential  for  the  owners  or  operators 
of  industrial  process  refrigeration 
equipment  to  be  placed  in  a  situation 
where  they  will  not  be  able  to  comply 
writh  their  original  schedules  because 
the  vendor  is  unable  to  meet  the 
delivery  schedule  previously  supplied 
to  the  owner  or  operator.  For  example, 
if  a  vendor  quotes  20  weeks  for  dehvery 
and  in  week  18  changes  that  estimate  to 
36  weeks,  the  owners  or  operators  of  the 
affected  appUances  will  be  forced  to 
reconfigure  their  installation  schedules. 
EPA  imderstands  the  concerns  raised  by 
these  commenters.  If  a  critical 
component  is  delayed,  this  might 
influence  whether  the  owner  or  operator 
can  meet  their  schedule.  EPA  is  aware 
that  often  a  retrofit  will  involve  several 
vendors.  In  some  cases  non-critical 
components  may  be  delayed.  It  may  be 
possible  to  rearrange  the  schedules  to 
install  delayed  parts  later.  Where  these 
parts  must  be  on  hand  for  work  to 
proceed,  delays  in  delivery  by  the 
vendors  could  result  in  missed 
deadlines  by  the  owners  or  operators. 
Therefore,  through  this  action.  EPA  will 
permit  an  extension  of  the  original 
deadlines  where  delays  by  vendors  limit 
the  ability  of  the  owners  and  operators 
to  proceed  with  their  retrofit  or 
replacement  activities.  Extensions  «rill 
be  based  on  the  delivery  date  for  the 
necessary  components. 
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EPA  received  one  comment 
requesting  that  instead  of  filing  for 
additional  time  beyond  the  initial  one- 
year  period  six  months  after  the 
expiration  of  the  30-day  period 
foUowing  the  exceedance  of  the  35 
percent  leak  rate,  the  owner  or  operator 
of  the  industrial  process  refrigeration 
equipment  should  submit  information 
requesting  additional  time  10  months 
from  the  expiration  of  the  30-day 
period.  The  commenter  argues  that 
since  the  materials  involved  in 
construction  of  custom-built  equipment 
may  not  normally  be  used  by  a 
reMgeration  vendor,  it  is  common  for 
deUvery  dates  to  slip.  The  commenter 
believes  that  an  owner  or  operator  may 
request  additional  time  even  where  it  is 
unclear  that  such  time  is  actually 
necessary.  However,  if  the  owner  or 
operator  must  make  the  decision  to 
request  additional  time  at  10  months 
instead  of  six  months,  the  owner  or 
operator  may  be  more  realistic  in  his/ 
her  evaluation.  While  EPA  understands 
these  concerns  EPA  does  not  believe  it 
is  appropriate  to  postpone  the  date.  EPA 
believes  that  in  most  cases  it  will  be 
clear  at  six  months  if  additional  time 
will  be  necessary.  Furthermore,  EPA 
would  prefer  that  those  who  are  imsiue 
if  an  extension  will  be  necessary  still 
notify  the  Agency.  If  EPA  believes  the 
request  is  imjustified,  EPA  can  notify 
the  owner  or  operator  of  such  a 
determination.  It  would  be 
inappropriate  for  the  owners  or 
operators  to  make  such  requests  at  the 
10-month  mark  where  EPA  has  60  days 
to  notify  the  owner  or  operator  if  the 
request  was  rejected. 

EPA  received  comments  concerning 
the  need  to  clarify  that  in  particular 
circiunstances,  all  the  information  listed 
in  §  82.166{n)  would  not  need  to  be 
included  in  a  report  submitted  to  EPA. 
EPA  agrees  with  this  commenter.  In  the 
NPRM  (60  PR  3995)  EPA  indicates  that 
under  certain  circumstances  particular 
items  listed  in  §  82.166(n)  would  not  be 
expected.  However,  EPA  did  not 
include  this  information  in  the 
regulatory  text.  Moreover,  EPA 
understands  that  while  combining  the 
recordkeeping  information  list  appears 
to  simplify  the  provisions, 
misinterpretations  could  arise.       " 
Therefore,  EPA  has  clarified  the 
recordkeeping  provisions  in  this  final 
action  by  stating  under  what 
circumstances  specific  data  elements  are 
or  are  not  required. 

EPA  received  one  comment  regarding 
the  need  to  modify  the  language  in 
§  82.166(n)  and  (o).  In  the  NPRM  these 
provisions  used  the  language, 
"industrial  process  refrigeration 
equipment,"  while  the  requirements  are 


also  applicable  to  the  federally-owned 
commercial  and  comfort-cooling 
appliances.  EPA  agrees  with  these 
conunents  and  has  made  the  necessary 
changes. 

One  commenter  stated  that  EPA 
should  revise  §82.156(i)(7)(i).  The 
NPRM  states  that  information,  in 
accordance  with  §  82.166(o),  will  be 
submitted  to  EPA  and  within  60  days 
EPA  will  notify  the  owner  or  operator  of 
its  determination.  The  commenter 
suggests  that  instead,  the  request  for 
additional  time  should  be  deemed 
acceptable  unless  the  Agency  notifies 
the  commenter  within  60  days.  EPA 
disagrees  with  this  commenter.  EPA  has 
permitted  for  an  automatic  process  of 
granting  up  to  one  year  where  the 
conditions  of  §  82.156(i)(7)(iiJ  apply. 
EPA  distinguished  between  these  two 
provisions  because  if  the  conditions  of 
§82.156(i)(7)(i)  apply,  the  Agency  can 
grant  as  much  time  as  necessary.  This 
provision  is  far  more  open-ended  than 
§82.156(i)(7)(ii).  Therefore,  EPA 
continues  to  believe  it  is  necessary  for 
the  Agency  to  review  the  request  for 
additional  time,  agree  that  time  to  the 
extent  reasonably  necessary  can  be 
granted,  and  notify  the  owner  or 
operator  of  EPA's  decision. 

EPA  received  one  comment 
requesting  notification  of  the  proper 
address  for  submitting  reports  to  the 
Agency.  EPA  will  cross  reference  the 
address  listed  in  §82.160:  Section  608 
Recycling  Program  Memager, 
Stratospheric  Protection  Division,  6205J, 
401  M  Street,  SW.,  Washington,  DC 
20460. 

/.  Purged  Refrigerants 

EPA  received  several  comments 
regarding  the  treatment  of  purged 
refrigerants  that  are  destroyed.  The 
commenters  agreed  that  if  the  refrigerant 
is  not  vented  to  the  atmosphere,  but  is 
instead  destroyed,  the  material  did  not 
leak  and  should  not  be  included  in  any 
leak  rate  calculations.  Several 
commenters  suggested  that  records  be 
kept  on-site  by  the  owners  or  operators 
and  be  made  available  to  EPA  upon 
request.  One  commenter  stated  that  a 
requirement  to  notify  EPA  will  prove  to 
be  a  resource  drain  for  EPA  and  will 
only  provide  a  minimum  environmental 
benefit.  EPA  agrees  with  these 
commenters  and  will  require  that 
records  indicating  the  amount  of  purged 
and  destroyed  refrigerant  be  maintained 
and  made  available  to  EPA  upon 
request. 

One  commenter  requested  that  EPA 
exempt  bom  leak  detection 
determinations  any  refrigerant  purged 
and  destroyed  where  the  destruction 
can  be  verified,  regardless  of  the 


technology  utilized.  Tlie  commenter 
stated  that  refrigerant  that  is  leaked  into 
a  system,  then  converted  to  elemental 
compounds  or  other  non-ozone- 
depleting  substances,  by  a  process 
reactor  or  a  hydrochloric  acid  burner 
should  qualify  for  this  exemption.  In 
discussions  with  the  Agency, 
commenters  indicated  that  where  an 
owner  or  operator  decides  to  take  credit 
for  destroying  purged  refrigerant,  it  will 
be  possible  to  find  an  appropriate 
method  for  verifying  how  and  how 
much  refrigerant  was  destroyed,  if  the 
refrigerant  is  "completely  destroyed"  for 
purposes  of  the  phaseout  regulations 
promulgated  under  sections  604  and 
606  of  the  Act.  EPA  agrees  with  these 
commenters.  While  effective  destruction 
of  piuged  refrigerants  can  take  place  in 
a  niunber  of  technologies,  EPA  does 
wish  to  ensure  high  efficiency. 
Therefore,  so  that  purged  refrigerant  is 
not  counted  as  part  of  the  leak  rate, 
today's  rule  will  require  purged 
refrigerant  to  be  destroyed  at  a 
destruction  efficiency  of  98  percent  or 
greater,  consistent  with  both  the 
phaseout  and  the  labeling  rules.  Any 
destruction  technology  may  be  used  for 
the  purposes  of  destroying  piuged 
refrigerants  under  this  rule,  as  long  as 
the  destruction  efficiency  is  at  least  98 
percent. 

/.  Federally-Owned  Chillers 

EPA  received  several  comments 
regarding  the  proposed  requirements  for 
federally-owned  chillers.  Several 
commenters  supported  the  proposed 
language  with  only  minor  changes.  A 
few  commenters  stated  that  EPA  should 
broaden  the  requirements  to  allow 
additional  time  for  non-federally-owned 
apphances  to  repair  leaks.  The 
commenters  were  concerned  with 
manufacturing  backlogs.  One 
cornjjaenter  stated  that  the  Federal 
government  should  abide  by  the  same 
rules  as  industry,  noting  that  if  federal 
entities  are  having  trouble  meeting 
timelines,  large  private  companies  may 
also  be  having  the  same  problems.  One 
commenter  stated  that  if  federal 
facilities  cannot  meet  the  time  frames, 
then  state  and  local  governments  may 
have  similar  difficulties.  The 
commenter  believes  that  giving  an   ". 
extension  of  time  only  to  federal 
facilities  could  be  viewed  by  the  states 
and  local  governments  as  a  mandate  to 
them  and  an  excuse  for  the  federal 
government.  One  commenter  stated  that 
since  the  federal  procurement  process  is 
governed  by  federal  regulations  a 
specific  exemption  was  not  necessary. 

Several  commenters  stated  that  they 
are  troubled  that  EPA  has  proposed  to 
extend  the  sound  professional  judgment 
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and  verification  testing  requirements  to 
the  owners  and  operators  of  federally- 
owned  commercial  refrigeration 
appliances  for  three Teasons.  First, 
because  the  owners  or  o]>eratora  were 
not  part  of  the  setdement  agreement 
between  EPA  and  CMA.  Second, 
because  the  commentera  believe  that 
EPA  incorrectly  stated  that  minor 
aspects  of  this  rulemaking  affect 
federally-owned  chillers.  Finally, 
because  the  commenters  believe  that 
this  rulemaking  constitutes  an 
additional  burden  and  that  further  legal 
action  may  be  taken  by  the  owners  or 
operators  of  federally-owned  chillers. 

EPA  understands  all  the  concerns 
submitted  by  the  commenters.  In  the 
NPRM,  EPA  states  that  the  Agency 
received  information  bom  the 
Department  of  Energy  (DOE)  indicating 
a  need  for  the  proposed  extension.  EPA 
discussed  with  DOE  the  proposed 
language,  including  the  use  of 
verification  tests.  DOE  vmderstood  and 
agreed  with  the  requirements. 
Comments  received  during  the  public 
comment  period  from  DOE  suggest 
clarifications  to  the  proposed  regulatory 
language.  DOE  is  the  only  federd  entity 
to  submit  comments  specific  to  this 
requirement.^  EPA  believes  that  in  most 
cases  federal  entities  should  be  able  to 
repair  appliances  within  30  days  or 
retrofit/replace  equipment  within  one 
year,  and  that  only  under  limited 
circumstances  will  this  extension  apply 
to  federally-owned  appliances. 

EPA  did  not  receive  any  comments 
during  the  public  comment  period  from 
state  or  local  governments  regarding  this 
proposal.  Also,  EPA  received  no 
information  regarding  the  need  for 
extensions  for  state  and  local 
governments  prior  to  issuing  the  NPRM. 
Since  EPA  often  receives  formal  and 
informal  comments  from  state  and  local 
entities,  EPA  can  only  conclude  that 
state  and  local  entities  do  not  believe  an 
extension  is  necessary.  The  only 
comments  regarding  such  an  extension 
for  state  and  local  entities  came  from 
private-sector  organizations. 

|One  commenter  stated  that  since  the 
federal  procurement  process  is  governed 
by  federal  regulations,  a  de  facto 
exemption  exists  without  EPA 
specifying  an  exemption.  EPA  disagrees 
with  this  commenter.  EPA  is  today 
providing  additional  time  based  on 
compUance  with  other  federal,  state, 
and  local  regulations  for  industrial 
process  refrigeration  equipment.  This 
provision  is  applicable  for  both  private 


'  Additional  comments  were  received  by  the 
Tennessee  Valley  Authority  concerning  electricity 
generated  by  a  nuclear  power  reactor,  not  the 
exemption  for  federally-owned  chillers. 


and  publicly  owned  or  operated 
industrial  process  refrigeration 
equipment.  However,  it  is  not 
applicable  to  for  comfort-cooling  or 
commercial  appliances.  An  additional 
exemption  for  federally-owned  chillers 
not  used  for  industrial  process 
refrigeration  equipment  is  necessary. 
Without  such  a  provision,  additional 
time  based  on  federal,  state,  and  local 
regulations  would  not  apply. 

EPA  understands  that  often  large 
private-sector  organizations  may  have 
complicated  procurement  requirements. 
However,  private-sector  organizations 
do  not  need  to  go  through  pubUc  notice 
and  comment  to  amend  procurement 
practices. 

Private-sector  organizations  can  effect 
changes  in  order-to  ensure  compliance. 
EPA  proposed  this  extension  because 
federal  government  officials  are  bound 
to  follow  federal  regulations  regarding 
the  purchasing.  There  are  only  limited 
circiunstances  for  expediting  a  specific 
purchase  or  changing  the  procedures 
quickly.  EPA  recognizes  that  the  federal 
government  is  addressing  the  needs  to 
provide  more  flexibihty  for  contract  and 
prociuement  officers  to  expedite  the 
purchasing  of  the  most  cost-effective 
.services  and  supplies.  These  changes, 
however,  have  not  yet  alleviated  all  the 
hurdles  faced  by  those  procuring 
appliances  subject  to  tWs  rulemaking. 

m  the  NPRM,  EPA  focused  on  the 
procurement  side  of  the  issue.  Based  on 
additional  conunents  from  DOE,  EPA 
imderstands  that,  in  reality,  the 
concerns  raised  by  DOE  also  address 
how  funding  is  appropriated,  as  well  as 
environmental  and  health  concerns 
associated  wdth  specific  appUances 
owned  or  operated  by  DOE. 

EPA  recognizes  that  most  of  the 
appliances  DOE  is  concerned  with  are 
unique,  even  amongst  the  appliances 
owned  or  operated  by  the  federal 
government.  DOE  believes  that  in  most 
cases  it  will  be  able  to  comply  with  the 
30-day  and  one-year  requirement. 
However,  appliances  used  in  the 
production  of  nuclear  weapons  and 
appUances  located  in  areas  subject  to 
radiological  contamination  must  comply 
with  a  unique  set  of  environmental  and 
public  safety  activities.  It  may  be 
necessary  to  confront  specific 
radiological  concerns  prior  to  beginning 
the  process  of  locating  and  repairing 
leaks. 

In  the  NPRM,  EPA  stated  that  the 
Agency  intended  for  this  exception  to 
only  be  used  in  limited  cases.  EPA 
continues  to  believe  that  an  extension 
for  federally-owned  appliances  is 
appropriate;  however,  EPA  recognizes 
that  the  proposed  extension  was  overly 
broad.  For  example,  DOE  uses  hot  cells 


at  a  number  of  its  fiadlities  to  process 
radioactive  and  radioactively- 
contaminated  materials  for  research 
laboratories  and  medical  isotope 
production.  Refrigeration  appliances 
serving  hot  cells  may  be  standard 
chillers  that  are  used  for  safe  operation 
by  the  maintenance  of  specific 
temperatures.  Hot  cells  use  shielding 
windows  for  viewing  manipulator 
operations.  These  windows  are  filled 
with  mineral  oil  or  zinc  bromide  fluids, 
that  also  act  as  radiation  shields.  If 
temperatiues  rise,  the  window  gaskets 
could  leak,  the  shielding  fluid  levels 
could  fall,  and  the  hot  cell  contaminants 
might  be  released,  thus,  posing  a 
potentially  serious  safety  hazud  to  the 
operatore.  If  a  refiigeration  appliance 
serving  a  hot  cell  fails  or  leaks 
excessively,  it  may  take  several  weeks 
for  the  radioactive  materials  in  the  cell 
to  be  placed  in  a  stable  condition,  such 
that  the  materials  can  be  handled  safely. 
The  use  of  temporary  cooling  appUances 
in  these  circumstances  is  not  a  viable 
option  due  to  nuclear  safety 
requirements.  Thus,  similar  to  industrial 
process  equipment,  the  hot  cell 
operations  must  be  shut  down  to 
minimize  safety  hazards,  and  such  a 
shutdown  may  take  several  weeks  to  be 
accomplished.  In  these  situations,  repair 
work  may  not  be  able  to  be  completed 
within  30  days,  since  that  work  must  be 
performed  under  safe  conditions.  EPA 
beUeves  that  there  are  a  limited  number 
of  appUances  that  are  confronted  with  , 
this  or  similar  situations.  Therefore,  the 
extension  of  the  30-day  repair 
requirement  would  be  limited.  In  most 
cases,  similar  to  where  an  industrial 
process  shutdown  is  required,  120  days 
will  permit  for  the  safe  shutdown  of  the 
hot  cells  and  for  repair  work  to  occur. 

EPA  estimates  that  even  where 
radiological  contamination  exists, 
extensions  will  be  used  only  to  a  Umited 
degree.  Moreover,  EPA  does  not  believe 
it  is  appropriate  to  broaden  this 
extension  to  appUances  owned  by  state 
and  local  governments  since  EPA  is  not 
aware  of  any  state  or  local  govermnent 
faced  with  an  analogous  scenario. 
Therefore,  federally-owned  commercial 
and  comfort-cooling  refrigeration 
appliances  will  be  permitted  120  days 
for  repairs  to  be  completed  if  the 
appliance  is  operating  in,  or  sustaining 
activities  and  located  in,  radiologically 
contaminated  areas. 

EPA  continues  to  believe  that  federal 
procurement  and  appropriations 
requirements  influence  the  ability  of  the 
federal  goverrunent  to  retrofit/replace/ 
retire  an  appliance  within  one  year.  As 
stated  above,  while  the  federal 
government  is  attempting  to  streamline 
many  procurement  practices,  the  types 
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of  appliances  and  their  associated  costs 
currently  limits  the  ability  of  the  federal 
government  to  comply  with  a  one-year 
timeframe.  In  particular,  securing  funds 
to  retrofit  an  appliance  subject  to 
radiological  contamination  may  require 
a  lengthy  process.  In  most  cases,  the 
owners  or  operators  would  wait  for 
notification  that  the  funds  have  been 
allocated  before  requesting  proposals. 
Therefore,  EPA  will  provide  additional 
time  beyond  the  initial  one  year,  to  the 
extent  necessary,  where  prociuement  or 
appropriations  requirements  interfiere 
with  the  ability  of  a  federal  entity  to 
retrofit/retire/replace  an  appliance 
within  one  year. 

K.  Mothballing 

EPA  proposed  suspending  the  time- 
relevant  leak  repair  requirements 
promulgated  under  §  82.156(i)  for 
appliances  that  are  temporarily  or 
permanently  mothballed.  In  the  NPRM, 
EPA  states  that  it  may  be  possible  for 
the  owner  or  operator  of  the  appliance 
to  discontinue  use  temporarily,  perhaps 
on  a  seasonal  basis.  For  example,  it  may 
be  reasonable  to  shut  down  or  mothball 
a  comfort-cooling  appliance  for  a  period 
of  time. 

The  NPRM  further  states  that  this  type 
of  system  mothballing  would  not  be  the 
same  as  an  industrial  process  shutdown 
undertaken  to  repair  particular  leaks 
found  in  industrial  process  refrigeration 
equipment  or  perform  other 
maintenance  activities.  Also,  this  type 
oT  shutdown  or  mothballing  would  not 
be  the  same  as  being  taken  off-line  due 
to  a  power  outage  or  event.  The  NPRM 
defines  system  mothballing  as  an 
intentional  shutting  down  of  the 
refirigerant  appliance  undertaken  for  an 
extended  period  of  time  by  the  owners 
or  operators  of  that  facility — not  for  the 
purposes  of  servicing  or  repairing  the 
appliance — where  the  refrigerant  has 
been  evacuated.  The  NPRM  further 
states  that  if  the  appliance  is 
temporarily  mothballed,  EPA  believes  it 
is  appropriate  to  suspend  the  time- 
relevant  repair  and/ or  retrofit 
requirements  while  the  appliance  is 
effectively  inoperative.  For  example,  if  a 
comfori-cooling  appUance  with  over  50 
poimds  of  refrigerant  has  a  leak  rate  of 
more  than  15  percent  per  year,  the  leak 
or  leaks  must  be  repaired  or  the 
appUance  must  be  retrofitted  within  one 
year.  However,  if  after  discovery  of  the 
exceedance  of  the  leak  rate,  the  owner 
or  operator  voluntarily  mothballs  the 
appliance  for  a  period  of  several  months 
or  years,  EPA  believes  it  would  be 

'propriate  to  suspend  the  need  to 

'  (jair  leaks  or  retrofit  the  appliance 
■  iring  the  same  time  period.  Therefore, 

(Me  appliance  operated  for  five  days 


after  discovery  of  the  exceedance  of  the 
leak  rate,  then  shut  down  for  2  months, 
when  the  appliance  returned  to 
operating,  the  owner  or  operator  will 
still  have  25  days  to  repair  the  leaks. 
The  applicable  verification  tests  would 
need  to  be  employed. 

EPA  received  several  comments 
supporting  the  suspension  of  time- 
relevant  repair  or  retrofit  requirements  if 
the  owner  or  operator  temporarily 
mothballs  the  affected  appliance. 
However,  several  commenters  suggested 
that  the  time-relevant  requirements 
should  also  be  suspended  while  repair 
or  retrofit  work  is  ocauring.  One 
conunenter  stated  that  refiigeratlon 
systems  are  designed  to  provide 
maximiun  cooling;  however,  if  the 
weather  cools  or  the  processes  needing 
refrigeration  are  not  operating  at  full 
production,  or  if  there  are  several 
refiigeratlon  systems  supporting  a 
facility,  it  may  be  possible  to  mothball 
a  leaky  appliance.  This  commenter  and 
several  others  recommend  that  EPA 
suspend  the  "clock"  whether  the 
appliance  is  mothballed  for  the 
purposes  of  repair  or  not.  The 
commenters  stated  that  the  basis  for 
their  concern  is  that  if  the  appliance  or 
an  isolated  section  of  an  appUance  has 
been  evacuated  to  at  least  atmospheric 
pressiu^,  only  a  limited  amount  of 
refrigerant  is  likely  to  be  released.  The 
commenters  further  stated  that  the 
intent  of  the  rulemaking  is  to  reduce  the 
emissions  of  ozone-depleting 
refrigerants.  The  commenters  believe 
that  while  mothballed,  there  would 
essentially  be  no  emission  of  ozone- 
depleting  refrigerants.  Another 
commenter  stated  that  EPA  should  focus 
on  the  amount  of  time  that  an  appliance 
actually  operates  at  an  excessive  leak 
rate  and  not  the  amount  of  time  that  a 
repair  takes.  Another  commenter  stated 
that  it  may  take  some  time  Xo  determine 
that  the  leak  rate  is  above  the  threshold. 
After  that  determination  is  made,  it  may 
take  time  for  a  part  to  be  ordered.  The 
commenter  is  concerned  that  if  the 
system  mothballing  definition  excludes 
appliances  shut  down  for  the  pvirposes 
of  completing  repairs,  the  owner  or 
operator  facing  the  above  scenario 
would  be  forced  into  a  retrofit/ 
replacement  mode.  One  commenter 
suggested  that  recordkeeping  and 
reporting  requirements  could  be  used  to 
monitor  the  appropriateness  of  using 
this  provision. 

EPA  understands  the  concerns  raised 
by  these  commenters.  The  intention  of 
Section  608  is  to  limit  refiigerant 
emissions,  not  to  determine  how  long  it 
should  take  to  repair  an  appUance. 

EPA  intended  to  permit  system 
mothballing  because  the  risk  of  releases 


from  evacuated  appliances  is  minimal. 
EPA  did  not  intend  to  preclude  repair 
work  &t>m  occurring  while  an  appUance 
has  been  mothballed.  Instead,  EPA  was 
attempting  to  distinguish  between 
system  mothballing  and  other  types  of 
shutdowns,  for  different  piuposes, 
particularly  industrial  process 
shutdowns.  In  most  cases,  EPA  beUeves 
that  system  mothballing  may  constitute 
extensive  shutdowns.  In  many  cases,  the 
appUance  could  be  mothballed  for  a 
season. 

EPA  received  comments  describing 
scenarios  where  mothballing  appUances 
and  simultaneously  completing  repairs 
would  be  a  practical  solution.  Examples 
include  manufacturing  processes  that 
produce  material  that  have  only  a 
seasonal  demand,  where  a  spare  or 
backup  appliance  can  be  brought  on 
line,  and  where  there  is  excess  capacity 
in  another  refrigerant  appliance  that  can 
be  used  to  replace  the  capacity  lost  by 
mothballing  an  appliance.  Commenters 
beUeve  that  evacuating  the  appliance  to 
at  least  atmospheric  pressure,  and 
allowing  the  repair  activities  to  occur, 
will  Umlt  emissions.  Commenters 
further  recognize  the  need  to  complete 
verification  tests  regardless  of  the 
conditions  under  which  the  repair  work 
was  conducted. 

EPA  agrees  that  completing  repairs 
while  the  appliance  is  evacuated 
equates  to  almost  no  risk  of  emissions. 
Therefore,  through  this  action,  EPA  is 
modifying  the  proposed  definition  of 
system  mothballing.  EPA  will  delete  the 
language  "not  for  purposes  of  servicing 
or  repairing  the  appliance"  fi'om  the 
definition  of  system  mothbalUng. 
However,  to  ensure  that  for  industrial 
process  refrigeration  equipment, 
verification  tests  still  occur,  EPA  will 
include  language  stating  that  an  initial 
verification  test  be  completed  prior  to 
returning  these  appUances  to  normal 
operating  conditions  and  that  a  follow- 
up  verification  test  will  be  required 
within  30  days. 

L.  Grandfathering 

EPA  received  one  comment  regarding 
the  treatment  of  industrial  process 
refrigeration  equipment  that  began 
retrofit  or  replacement  activities  prior  to 
the  promulgation  of  this  rulemaking.  A 
company  that  discovered  a  leak  in  early 
1994  that  exceeded  35  percent 
developed  a  retrofit  plan  under  the 
existing  requirements.  It  now  has 
become  apparent  that  the  company  will 
require  additional  time  beyond  the  one 
year  and  if  these  regulations  were 
already  promulgated,  the  company  most 
likely  would  have  quaUfied  for 
additional  time.  Since  today's  action 
was  not  already  effective,  and  therefore 


Federal  Register  /  Vol.  60,  No.  152  /  Tuesday,  August  8.  1995  /  Rules  and  Regulations       40437 


no  extensions  could  be  appUed  for,  the 
conunenter  is  concerned  with  how  this 
appUance  will  be  treated.  EPA  beUeves 
that  in  this  case  good  faith  efforts  were 
made  by  the  owner  or  operator  of 
industrial  process  refrigeration 
equipment  to  meet  the  existing 
requirements  prior  to  the  stay.  In  cases 
where  the  owners  or  operators  have 
developed  plans  and  made  good  faith 
efforts  to  retrofit  or  retire  appUances 
prior  to  the  promulgation  of  today's 
action,  and  where  these  efforts  are  not 
yet  complete,  the  owners  or  operators 
must  develop  a  plan  and  complete  all 
retrofit  or  retirement  actions  by  August 
8, 1996.  The  owners  or  operators  are 
permitted  to  provide  for  extensions 
beyond  August  8, 1996,  in  accordance 
with  §82.156  U)(7)  and  (i)(8). 

M  Terminology 

EPA  received  comments  asking  the 
Agency  to  clarify,  modify,  and/or  ensure 
consistency  with  EPA's  use  of  certain 
terms,  including  but  not  limited  to 
"faclUty,"  "system,"  and  "appUance." 
EPA  has  reviewed  the  regulatory  text 
and  the  preamble  to  incorporate 
appropriate  changes.  EPA  anticipates 
that  thesachanges  should  lessen  any 
confusion  in  dlstingiushing  between  a 
faciUty,  a  system,  and  an  appUance. 
EPA  also  has  considered  all  other 
comments  concerning  grammar  and 
language  and  beUeves  they  have  been 
appropriately  addressed  in  the  preamble 
and  regulatory  text. 

EPA  received  one  comment 
suggesting  that  where  the  regulatory  text 
states  that  a  leak  rate  should  be  reduced 
to  35  or  15  percent,  the  language  should 
be  amended  to  state  35  or  IS  percent 
and  below  in  order  to  include  all 
universe  of  allowable  leak  rates.  EPA 
agreed  with  this  commenter  and  has 
made  the  necessary  changes. 

EPA  received  comments  requesting 
additional  cross-referencing  in  the 
regulatory  text  One  commenter 
suggested  that  particular  cross-- 
references should  be  added,  deleted,  or 
modified  to  more  accurately  Indicate  the 
Agency's  intent.  EPA  beUeves  it  has 
addressed  all  these  concerns. 

N.  Regulatory  Impact  Analysis 

It  has  been  determined  by  QMB  and 
EPA  that  the  proposed  amendment  to 
the  final  rule  is^not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  and  is  therefore 
not  subject  to  OMB  review  under  the 
Executive  Order.  EPA  received  one 
comment  disagremng  with,  this 
determination.  The  commenter  stated 
that  though  the  rule  provides  for 
extensions  for  leak  repair,  the 
recordkeeping  biudens  make  this  option 


essentially  useless.  The  commenter 
further  states  that  if  other  leaks  cannot 
be  located  within  180  days,  the  rule  has 
a  net  effect  of  mandating  retrofits.  The 
commenter  beUeves  retrofitting  one 
plant  alone  could  exceed  $10  mllUon. 
That  midtipUed  over  an  entire  group  of 
affected  industries  would  deem  the  rule 
significant. 

EPA  strongly  disagrees  with  this 
commenter's  view  that  this  rule  is 
significant.  EPA  did  perform  a 
Regulatory  Impact  Analysis  (RIA)  when 
the  original  regulations  regarding 
section  608  were  promulgated  in  May 
1993.  This  RIA  is  contained  in  Air 
Docket  A-92-01.  At  that  time,  the  costs 
associated  with  repairing  and 
retrofitting  appUances  were  considered. 
Today's  action  only  lessens  the  impact 
of  the  original  reqiiirements  by 
providing  flexibility.  The  owners  or 
operators  of  affected  equipment  have 
many  options.  One  failed  verification 
test  does  not  immediately  mean  that 
retrofitting  or  replacing  the  appUance  is 
the  only  option  available  as  the  only 
avenue.  Fiuthermore,  the  provision 
permitting  180  days  to  decrease  the 
over^  leak  rate  of  the  industrial 
process  refrigeration  equipment  was  not 
contained  in  the  original  nilemaklng. 
The  owners  or  operators  of  a  leaky 
appUance  would  have  had  to  repair  the 
lesiks  within  30  days  or  develop  a 
retrofit  or  retirement  plan.  Any  new 
recordkeeping  or  reporting  requirements 
are  necessary  as  a  result  of  the  more 
flexible  approach.  Most  commenters 
agreed  that  these  provisions  were 
necessary.  Moreover,  as  comments  in 
the  docket  suggest,  many  of  the  data 
elements  contained  in  the 
recordkeeping  and  reporting 
requirements  were  suggested  by  CMA 
and  its  members. 

EPA  does  not  beUeve  that  this 
rulemaking  substantially  Increases  the 
burden  on  the  regulated  community. 
Moreover,  EPA  beUeres  that  is  the 
impact  of  this  rulemaking  a  more 
flexible  less  costly  means  for  handling 
leaks. 

O.  Allowing  Appliances.  To  Be 
Pressurized  To  Slightly  Above  O  PSIG 

EPA  proposed  to  aUov«r  appUances  to 
be  pressurized  up  to  5  psig  in  order  to 
change  oil  in  industrial  process . 
refiigeration  equipment.. The  NPRM  (60 
FR  4002)  states  thata  small  positive 
pressure  is  needed  during  oil  changes  to 
force  the  oil  from  its  reservoir.  Oil  will 
not  flow  from  a  reservoir  that  is  under 
vacuum.  EPA  stated  that  this  approach 
will  reduce  emissions  and  thus  will 
have  an  overall  positive  impact  on  the 
environment. 


EPA  received  comments  regarding 
this  issue.  One  commenter  asked  for 
EPA  to  reopen  and  extend  the  comment 
period.  Since  this  provision  is  part  of  a 
settlement  agreement  with  a  co\ut- 
ordered  final  signatiue  date  of  July  31, 
1995,  EPA  is  imable  to  reopen  the 
comment  period  at  this  time. 
Furthermore,  EPA  did  provide  a  thirty- 
day  comment  period  with  the  option  of 
holding  a  pubUc  hearing  if  one  had  been 
requested,  in  accordance  with  the 
Administrative  Procedures  Act. 
Moreover,  to  the  extent  practicable,  EPA 
has  responded  to  all  comments 
including  those  received  after  the  close 
of  the  comment  period.' 

Several  commenters  agreed  with 
EPA's  proposed  approach,  stating  that 
permitting  evacuation  or  pressurization 
to  slightly  above  0  psig  would  faciUtate 
the  removal  of  oil.  One  commenter 
stated  that  only  a  small  amoimt  of 
positive  pressure  is  necessary  because 
technicians  would  not  let  oil  out  at  full 
system  pressure  since  the  oil  would 
immediately  turn  into  a  large  volume  of 
froth. 

EPA  also  received  comments 
disagreeing  with  the  need  to  reduce 
pressure.  One  commenter  stated  that 
§  82.156  and  §  82.158  should  not  apply 
to  oil  changes.  The  commenter  stated 
that  any  unit  that  requires  that  the  oil 
be  changed  is  provided  with  proper 
valves  for  oil  diange.  The  only 
refrigerant  that  is  vented  is  the 
refiigerant  contained  in  the  oil.  The 
commenter  believes  that  the  oil  will  be 
heated  using  the  system  oil  heaters  to 
bring  the  oil  up  to  the  manufacturer's 
design  temperatiu-e.  The  hot  oil  will 
contain  the  least  amount  of  refrigerant 
possible  for  the  system  stand-by 
pressure.  The  commenter  beUeves  that 
any  requirement  to  reduce  the  pressure 
of  the  system  to  5  psig  would  add  major 
costs  to  the  preventive  maintenance  of 
the  unit.  A  job  that  may  take  a  few  hours 
would  become  a  two-day  job  in  cases 
where  the  unit  does  not  have  a  system 
receiver.  A  refiigerant  recovery  unit  and 
tanks  would  have  to  be  brought  to  and 
removed  frsm  the  job  site.  The 
commenter  believes  that  the  rules  as 
written  allow  for  oU  removal  writhout 
changing  the  system  pressure  since  no 
evacuation  is  necessary  after  the  oil 
change  and  results  in  only  a  "de 
minimis"  release  of  refiigerant.  Another 
commenter  stated  that  refrigerant 
entrained  in  oil  is  not  subject  to  the 
regulations. 

EPA  disagrees  with  these 
commenters'  interpretations  of  the 


'  This  particular  comment  was  received  the 
evening  of  June  IS,  1995.  The  comment  period 
closed  February  21, 1995. 
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regulations.  Under  the  initial 
regulations  promulgated  under  section 
608  and  published  May  14, 1993  (58  FR 
28660),  oil  removal  is  considered  a 
minor  repair.  Consistent  with  the 
reqiiirements  for  all  minor  ref>air8  the 
appliance  must  be  brought  to  at  least 
atmospheric  pressure  for  oil  removal. 

The  settlement  agreement  between 
EPA  and  CMA  was  based  on  the  need 
to  provide  greater  flexibility  to  the 
regulated  community.  The  inclusion  of 
a  proposed  provision  to  allow  a  slight 
positive  pressure  was  viewed  as  a 
relaxation  of  the  ciurent  regulations. 
This  implies  that  a  significant  part  of 
the  regulated  commxmity  agreed  with 
EPA's  interpretation  that  imder  the  May 
14  rule,  oil  removal  required  evacuation 
to  atmospheric  pressiue. 

Two  commenters  stated  that  EPA 
should  not  consider  removing  oil  to  be 
opening  the  appliance.  One  commenter 
stated  that  when  the  oil  has  been 
removed  the  valve  is  closed  and  the  oil 
container  is  removed.  The  second 
commenter  stated  that  the  oil  remaining 
in  the  simip  is  a  barrier  that  will  keep 
the  refrigerant  in  the  appliance.  The 
impeller  is  a  labyrinth  seal  with  only 
.002-.003  inch  clearance,  and  the  valve 
through  which  the  oil  is  drained  is  a 
small  orifice.  This  commenter  believes 
that  if  extreme  precautionary  measures 
are  taken  the  appUance  is  not  truly 
opened. 

EPA  disagrees  with  these 
commenters.  EPA  believes  that  changing 
oil  does  constitute  opening  the 
appliance.  Opening  an  appliance  is 
defined  as  "any  service,  maintenance,  or 
repair  on  an  appliance  that  would 
release  class  I  or  class  11  refrigerant  from 
the  appliance  to  the  atmosphere  imless 
the  refrigerant  were  recovered 
previously  from  the  appliance  *  *  *" 
(59  FR  55926).  EPA  believes  that 
refrigerant  would  be  released  during  an 
oil  change,  unless  the  refrigerant  were 
recovered  previously.  One  commenter 
recognized  that  such  a  risk  exists  by 
stating  that  there  is  a  need  for  "extreme 
precautionary  measures  •  *  *  during 
oil  changes"  and  that  only  under  those 
circumstances  is  the  "system  not  truly 
'opened'  and  there  is  little  risk  that 
refrigerant  in  the  system  will  be  vented 
to  the  atmosphere."  EPA  believes  that 
the  need  to  take  "extreme  precautionary 
measiues"  to  prevent  a  release 
demonstrates  that  without  such 
precautions  a  release  is  likely. 
Furthermore,  EPA  beUeves  there  is  no 
way  to  assure  that  refrigerant  is  not 
released  except  to  evacuate  the 
appUance  to  5  psig  or  below.  Therefore, 
EPA  continues  to  believe  that  removing 
oil  constitutes  opening  the  appliance. 


EPA  is  concerned  not  only  with  the 
bulk  of  the  refrigerant  charge,  but  also 
with  the  refrigerant  entrained  in  the  oil. 
EPA  has  stated  in  applicability 
determination  #23  and  in  the  preamble 
to  the  initial  regulations  (58  FR  28677) 
that  after  an  appliance  is  reduced  to 
atmospheric  pressure,  the  refrigerant 
entrained  in  the  oil  is  not  subject  to 
those  regulations.  EPA  would  like  to 
clarify  that  where  the  refrigerant  and  oil 
have  not  been  drawn  to  at  least 
atmospheric  pressure,  section  608(c), 
the  venting  provision,  would  apply. 
Therefore,  recovery  of  the  refrigerant 
from  that  oil  would  still  be  rec^uired. 

During  the  settlement  negoUations 
with  Q4A,  CMA  supplied  information 
stating  that  the  percentage  of  refrigerant 
entrained  in  oil  for  an  apphance  at  80 
degrees  fahrenheit  could  be  50  percent 
of  the  total  voliune  of  oil  for  HCFC-22. 
If  the  pressiue  is  reduced  to  5  psig  the 
percentage  of  refrigerant  is  less  than  5 
percent  for  HCFC-22.  EPA  believes  that 
this  demonstrates  that  without  a 
requirement  to  reduce  the  pressiue  or  to 
recover  that  refrigerant  in  some  other 
way,  significant  quantities  of  refrigerant 
will  be  released. 

One  commenter  suggested  an 
approach  that  would  recover  the 
refrigerant  in  the  oil  through  a  less  time- 
consuming  method.  The  commenter 
suggested  that  instead  of  evacuating  the 
refrigerant  EPA  should  permit  the  oil  to 
be  drained  into  a  secondary  vessel  that 
can  be  isolated  from  the  chiller  and 
evacuated  to  recover  the  refrigerant  in 
the  oil.  EPA  received  another  conunent 
stating  that  this  method  would  still  be 
time-consuming  and  costly.  After 
reviewing  the  comments,  EPA  believes 
that  this  method  actually  will  be  less 
time-consuming  and  costly  than  the 
current  requirements.  Those  concerned 
with  the  time  and  cost  involved  with 
this  procedure  should  consider  whether 
their  current  practices  are  actually  in 
violation  of  the  regulations. 

EPA  is  concerned  with  preventing  the 
release  of  the  refrigerant  through  the 
opening  of  the  appliance.  Therefore. 
EPA  believes  that  if  the  oil  can  be 
drained  into  a  system  receiver,  where 
the  system  receiver  can  be  isolated  and 
evacuated  to  a  pressure  no  greater  than 
5  psig,  the  goal  would  be  adiieved.  EPA 
believes  this  a  reasonable  alternative  to 
the  requirements  currently  in  effect. 
Therefore,  through  this  action,  EPA  will 
revise  the  regulations  to  permit 
appliances  to  be  pressurized  to  slightly 
above  0  psig  (but  not  to  exceed  5  psig) 
during  oil  changes  and/ or  to  permit  the 
oil  to  be  drained  into  a  system  receiver 
where  the  technician  will  then  recover 
the  oil  entrained  in  the  refrigerant  to  0 
psig. 


VI.  Judicial  Review 

Under  Section  307(b)(1)  of  the  Act, 
EPA  finds  that  these  regulations  are  of 
national  applicability.  Accordingly, 
judicial  review  of  this  action  is  available 
only  by  the  filing  of  a  petition  for  review 
in  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
within  sixty  days  of  publication  of  this 
action  in  the  Federal  Register.  Under 
Section  307(b)(2),  the  requirements  of 
this  rule  may  not  be  challenged  later  in 
judicial  proceedings  brought  to  enforce 
those  requirements. 

Vn.  Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  emd  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant" 
regulatory  action  as  one  that  is  likely  to 
lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affect  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  by  OMB  and 
EPA  that  this  final  action  to  amendment 
to  the  final  rule  is  not  a  "significant 
regulatory  action"  under  the  terms  of    ' 
Executive  Order  12866  and  is  therefore 
not  subject  to  OMB  review  under  the 
Executive  Order. 

B.  Unfunded  Mandates  Act  ' 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  (signed 
into  law  on  March  22, 1995)  requires 
that  the  Agency  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  milUon  or  more  in  any  one  year. 
Section  203  requires  the  Agency  to 
establish  a  plan  for  obtaining  input  from 
and  informing,  educating,  and  advising 
any  small  governments  that  may  be 
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significantly  or  uniquely  affected  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  the  Agency  must  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  Agency  must  select  from 
those  alternatives  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  Agency  e^qilains 
why  this  alternative  is  not  selected  or 
the  selection  of  this  alternative  is 
inconsistent  with  law. 

Because  this  final  rule  is  estimated  to 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments  or  private  sector 
of  less  than  $100  million  in  any  one 
year,  the  Agency  has  not  prepared  a 
budgetary  impact  statement  or 
specifically  addressed  the  selection  of 
the  least  costly,  most  cost-effective,  or 
least  burdensome  ahemative.  Because 
small  governments  will  not  be 
significantly  or  uniquely  affected  by  this 
rule,  the  Agency  is  not  required  to 
develop  a  plan  with  regard  to  small 
govermnents.  As  discussed  in  this 
preamble,  this  rulemaking  has  the  net 
effect  of  reducing  the  burden  of  part  82 
subpart  F  of  the  Stratospheric  Protection 
regulations  on  regulated  entities, 
including  State,  local,  and  tribal 
govenunents  or  private  sector  entities  by 
providing  greater  flexibility. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
submitted  to  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq  and  will  be  assigned  control 
number  2060-0256. 

The  current  collection  of  information 
has  an  estimated  reporting  and 
recordkeeping  burden  averaging  564,807 
hours  per  respondent;  however,  this 
final  action  will  decrease  that  burden  by 
108  hours.  These  estimates  include  time 
for  reviewing  instructions,  searching^ 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Director,  Regulatory  Information 
Division;  EPA;  401  M  Street  SW.,  (Mail 
Code  2136);  Washington,.  DC  20460;  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA." 


D.  Regulatory  Flexibility  Act 

The  RegiUatory  Flexibility  Act,  5 
U.S.C.  601-602,  requires  that  Federal 
agencies  examine  the  impacts  of  their 
regulations  on  small  entities.  Under  5 
U.S.C.  604(a),  whenever  an  agency  is 
required  to  pubUsh  a  general  notice  of 
proposed  nUemaking,  it  must  prepare 
and  make  available  for  public  conunent 
an  initial  regulatory  flexibility  analysis 
(RFA).  Such  an  analysis  is  not  required 
if  the  head  of  an  agency  certifies  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities,  pursuant  to  5 
U.S.C.  605(b). 

EPA  believes  that  any  impact  that  this 
amendment  will  have  on  the  regulated 
conunimity  will  serve  only  to  provide 
reUef  from  otherwise  applicable 
regulations,  and  will  therefore  limit  the 
negative  economic  impact  associated 
with  the  regulations  previously 
promulgated  under  section  608.  An 
examination  of  the  impact  on  small 
entities  was  discussed  iuithe  final  rule 
(58  FR  28660).  That  final  rule  assessed 
the  impact  the  rule  may  have  on  small 
entities.  A  separate  regulatory  impact 
analysis  was  develop^  That  impact 
analysis  accompanied  the  final  rule  and 
is  contained  in  Docket  A-92-01. 

I  certify  that  this  amendment  to  the 
refrigerant  recycling  rule  will  not  have 
any  additional  negative  economic 
impacts  on  any  small  entities. 

Dated:  July  25. 1995. 
Carol  M.  Browner, 

Administrator. 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection.  Chemical 
Manufacturers  Association,  Industrial 
process  refrigeration,  Leak  repair, 
Mothballing,  Radiological 
contamination.  Reporting  and 
recordkeeping  requirements.  Retrofit, 
Verification  test. 

Part  82,  chapter  I,  title  40,  of  the  Code 
of  Federal  Regulations,  is  amended  to 
read  as  follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414,  7601.  7671- 
7671q. 

2.  Section  82.152  is  amended  by 
removing  the  paragraph  designations 
and  placing  the  definitions  in 
alphabetical  order;  by  revising  the 
definition  for  "Industrial  process 
refrigeration";  and  by  adding  new 
definitions  in  alphabetical  order  to  read 
as  follows: 


182.152    Definitions. 

•        •        •        •        * 

Critical  component  means,  for  the 
purposes  of  §  82.156(i).  a  component 
without  which  industrial  process 
refrigeration  equipment  will  not 
function,  will  be  unsafe  in  its  intended 
environment,  and/ or  will  be  subject  to 
failures  that  would  cause  the  industrial 
process  served  by  the  refrigeration 
appliance  to  be  unsafe. 

Custom-built  means,  for  the  purposes 
of  §  82.156(1),  that  the  equipment  or  any 
of  its  critical  components  cannot  be 

Eurchased  and/or  installed  without 
sing  uniquely  designed,  fabricated 
and/or  assembled  to  satisfy  a  specific  set 
of  industrial  process  conditions. 

Follow-up  verification  test  means,  for 
the  purposes  of  §  82.156(i),  those  tests 
that  involve  checking  the  repairs  within 
30  days  of  the  appliance's  returning  to 
normal  operating  characteristics  and 
conditions.  Follow-up  verification  tests 
for  appliances  from  which  the 
refrigerant  charge  has  been  evacuated 
means  a  test  conducted  after  the 
appliance  or  portion  of  the  apphance 
has  resumed  operation  at  normal 
operating  characteristics  and  conditions 
of  temperature  and  pressure,  except  in. 
cases  where  sound  professional 
judgment  dictates  that  these  tests  will  be 
more  meaningful  if  performedprior to 
the  return  to  normal  operating 
characteristics  and  conditions.  A  follow- 
up  verification  test  with  respect  to 
repairs  conducted  without  evacuation  of 
the  refrigerant  charge  means  a 
reverification  test  conducted  after  the 
initial  verification  test  and  usually 
within  30  days  of  normal  operating 
conditions.  Where  an  appliance  is  not 
evacuated,  it  is  only  necessary  to 
conclude  any  required  changes  in 
pressure,  temperature  or  other 
conditions  to  return  the  appliance  to 
normal  operating  characteristics  and 
conditions. 

Full  charge  means,  for  the  purposes  of 
§  82.156(1),  the  amount  of  refrigerant 
required  for  normal  operating 
characteristics  and  conditions  of  the 
appliance  as  determined  by  using  one  of 
the  following  four  methods  or  a 
combination  of  one  of  the  following  four 
methods: 

(1)  The  eqixipment  manufacturers' 
determination  of  the  correct  full  charge 
for  the  equipment; 

(2)  Determining  the  fuU  charge  by 
appropriate  calculations  based  on 
component  sizes,  density  of  refrigerant, 
volume  of  piping,  and  all  other  relevant 
considerations; 

(3)  The  use  of  actual  measurements  of 
the  amoimt  of  re&igerant  added  or 
evacuated  from  the  appliance;  and/or 
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(4)  The  use  of  an  established  range 
based  on  the  best  available  data, 
regarding  the  normal  operating 
characteristics  and  conditions  for  the 
appUance,  where  the  mid-point  of  the 
range  will  serve  as  the  full  charge,  and 
where  records  are  maintained  in 
accorda^pe  with  §  82.166(<j). 
•       •"'•'     *.     •  '.. 

Industrial  process  refrigeration 
means,  for  the  purposes  of  §  82.156(i), 
complex  customized  appliaiKes  used  in 
the  diemical,  pharmaceutical, 
petrochemical  and  manufacturii^ 
industries.  These  appliances  are  directly 
linked  to  the  industrial  process.  This 
sector  also  includes  industrial  ice 
machines,  appliances  used  directly  in 
the  generation  of  electricity,  and  ice 
rinks.  Where  one  appliance  is  used  for 
both  industrial  process  refirigeration  and 
other  applications,  it  will  be  considered 
industrial  process  refrigeration 
equipment  if  50  percent  or  more  of  its 
operating  capacity  is  used  for  industrial 
process  refrigeration. 

Industrial  process  shutdown  means, 
for  the  purposes  of  §  82.156(i),  that  an 
industrial  process  or  facility  temporarily 
ceases  to  operate  or  manufacture 
whatever  is  being  produced  at  that 
facility. 

Initial  verification  test  means,  for  the 
purposes  of  §  82.156(i],  those  leak  tests 
that  are  conducted  as  soon  as 
practicable  after  the  repair  is  completed. 
An  initial  verification  test,  with  regard 
to  the  leak  repairs  that  require  the 
evacuation  of  the  appUance  or  portion 
of  the  appUance,  means  a  test  conducted 
prior  to  the  replacement  of  the  fuU 
refrigerant  charge  and  before  the 
appUance  or  portion  of  the  appliance 
has  reached  operation  at  normal 
operating  characteristics  and  conditions 
of  temperatiire  and  pressure.  An  initial 
verification  test  with  regard  to  repairs 
conducted  without  the  evacuation  of  the 
refrigerant  charge  means  a  test 
conducted  as  soon  as  practicable  after 
the  conclusion  of  the  repair  work. 
***** 

Nonnal  operating  characteristics  or 
conditions  means,  for  the  purposes  of 
§82.156(i),  temperatures,  pressures, 
fluid  flows,  speeds  and  other 
characteristics  that  would  normally  be 
expected  for  a  given  process  load  and 
ambient  condition  diuing  operation. 
Normal  operating  characteristics  and 
conditions  are  marked  by  the  absence  of 
atypical  conditions  affecting  the 
operation  of  the  refrigeration  appUance. 
*        •        «        *        * 

Suitable  replacement  refrigerant 
means,  for  the  purposes  of 
§  82.156(i)(7)(i),  a  refrigerant  that  is 
acceptable  imder  section  612(c)  of  the 


Clean  Air  Act  Amendments  of  1990  and 
all  regulations  promulgated  under  that 
section,  compatible  with  other  materials 
with  which  it  may  come  into  contact, 
and  able  to  achieve  the  temperatures 
required  for  the  affected  industrial 
process  in  a  technically  feasible  manner. 
***** 

System  mothbalUng  means  the 
intentional  shutting  down  of  a 
refirigeration  appUance  undertaken  for 
an  extended  period  of  time  by  the 
owners  or  operators  of  that  fadUty, 
where  the  refrigerant  has  been 
evacuated  from  the  appUance  or  the 
affected  isolated  section  of  the 
appUance,  at  least  to  atmospheric 
pressure. 
***** 

3.  Section  82.156  is  amended  by 
revising  paragraphs  (a)(2)(i)(A)  and 
(a)(2)(i)(B),  adding  a  new  paragraph 
(a)(2)(i)(C),  and  revising  paragraph  (i)  to 
read  as  foUows: 

§82.156    Raqulrad  practices. 

***** 

(a)*  *  * 
(2)(i)*  •  • 

(A)  Be  evacuated  to  a  pressiue  no 
higher  than  0  psig  before  it  is  opened  if 
it  is  a  high-  or  very  high-pressure 
appliance; 

(B)  Be  pressiuized  to  0  psig  before  it 
is  opened  if  it  is  a  low-pressure 
appliance.  Persons  pressurizing  low- 
pressure  appliances  that  use  refrigerants 
with  boiling  points  at  or  below  85 
degrees  Fakrenheit  at  29.9  inches  of 
mercury  (standard  atmospheric 
pressure),  (e.g.,  CFC-11  and  HCFC-123), 
must  not  use  methods  such  as  nitrogen, 
that  require  subsequent  purging. 
Persons  pressuirizing  low-pressure 
appliances  that  use  refrigerants  with 
boiling  points  above  85  degrees 
Fahrenheit  at  29.9  inches  of  mercury, 
e.g.,  CFC-113,  must  use  heat  to  raise  the 
internal  pressure  of  the  appliance  as 
much  as  possible,  but  may  use  nitrogen 
to  raise  the  internal  pressure  of  the 
appUance  from  the  level  attainable 
through  use  of  heat  to  atmospheric 
pressure;  or 

(C)  For  the  purposes  of  oil  changes,  be 
evacuated  or  pressurized  to  a  pressure 
no  higher  than  5  psig,  before  it  is 
opened;  or  drain  the  oil  into  a  system 
receiver  to  be  evacuated  or  pressiuized 
to  a  pressure  no  higher  thaii  5  psig. 
***** 

(i)(l)  Owners  or  operators  of 
commercial  refrigeration  equipment 
normally  containing  more  than  50 
pounds  of  refrigerant  must  have  leaks 
repaired  in  accordance  with  paragraph 
(i)(9)  of  this  section,  if  the  appliance  is 
leaking  at  a  rate  such  that  the  loss  of 


refrigerant  will  exceed  35  percent  of  the 
total  charge  during  a  12-month  i}eriod, 
except  as  described  in  paragraphs  (i)(6), 
(i)(8),  and  (i)(10)  of  this  section  and 
paragraphs  (i)(l)(i),  (i)(l)(u),  and 
(i)(l)(iii)  of  this  section.  Repairs  must 
bring  the  annual  leak  rate  to  below  35 
percent. 

(i)  If  the  owners  or  operators  of  the 
federally-owned  commercial  refrigerant 
appUances  determine  that  the  leaks 
caimot  be  repaired  in  accordance  with 
paragraph  (i)(9)  of  this  section  and  that 
an  extension  in  accordance  with  the 
requirements  discussed  in  this 
paragraph  (i)(l)(i)  of  this  section  apply, 
they  must  document  all  repair  efforts, 
and  notify  EPA  of  their  inability  to 
comply  within  the  30-day  repair 
requirement,  and  the  reason  for  the 
inability  must  be  submitted  to  EPA  in 
accordance  with  §  82.166(n).  Such 
notification  must  be  made  within  30 
days  of  discovering  the  leaks.  EPA  will 
determine  if  the  extension  requested  in 
accordance  with  the  requirements 
discussed  in  paragraph  (i)(l)(i)  of  this 
section  is  justified.  If  the  extension  is 
not  justified,  EPA  will  notify  the  owner/ 
operator  within  30  days  of  receipt  of  the 
notification. 

(ii)  Owners  or  operators  of  federally- 
owned  commercial  refrigeration 
equipment  may  have  more  than  30  days 
to  repair  leaks  if  the  refrigeration 
appUance  is  located  in  an  area  subject 
to  radiological  contamination  or  where 
the  shutting  down  of  the  appUance  will 
directly  lead  to  radiological 
contamination.  Only  the  additional  time 
needed  to  conduct  and  complete  repairs 
in  a  safe  working  environment  will  be 
permitted. 

(iii)  Owners  or  operators  of  federally- 
owned  commercial  refrigeration 
equipment  requesting  or  who  are 
granted  time  extensions  imder  this 
paragraph  must  comply  with  paragraphs 
.  {i)(3)  and  (i)(4)  of  this  section. 

(2)  The  owners  or  operators  of 
industrial  process  refrigeration 
equipment  normally  containing  more 
than  50  pounds  of  refrigerant  must  have 
leaks  repaired  if  the  appliance  is  leaking 
at  a  rate  such  that  the  loss  of  refiigerant 
will  exceed  35  percent  of  the  total 
charge  diuing  a  12-month  period  in 
accordance  with  paragraph  (i)(9)  of  this 
section,  except  as  described  in 
paragraphs  (i)(6),  (i)(7)  and  (i)(10)  of  this 
section,  and  paragraphs  (i)(2)(i]  and 
(i)(2)(ii)  of  this  section.  Repairs  must 
bring  annual  leak  rates  to  below  35 
percent  during  a  12-month  period.  If  the 
owners  or  operators  of  the  industrial 
process  refrigeration  equipment 
determine  that  the  leak  rate  caimot  be 
brought  to  below  35  percent  during  a 
12-month  period  within  30  days  (or  120 
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days,  where  an  industrial  process 
shutdown  in  accordance  with  paragraph 
(i)(2)(u)  of  this  sectioi\  is  required,)  and 
in  accordance  with  paragraph  (i)(g)  of 
this  section,  and  that  an  extension  in 
accordance  with  the  requirements 
discussed  in  this  paragraph  apply,  the 
owners  or  operators  of  the  appUance 
must  document  all  repair  efforts,  and 
notify  EPA  of  the  reason  for  the  inabiUty 
in  accordance  with  §  82.166(n)  within 
30  days  of  making  this  determination. 
Owners  or  operators  who  obtain  an 
extension  pursuant  to  this  section  or 
elect  to  utiUze  the  additional  time 
provided  in  paragraph  (i)(2)(i)  of  this 
section,  must  conduct  aU  necessary  leak 
repairs,  if  any,  that  do  not  require  any 
additional  time  beyond  the  initial  30  or 
120  davs. 

(i)  The  tSwners  or  operators  of 
industrial  process  refrigeration 
equipment  are  permitted  more  than  30 
days  (or  120  days  where  an  industrial 
process  shutdown  in  accordance  with 
paragraph  (i)(2)(ii)  of  this  section  is 
required)  to  repair  leaks,  if  the  necessary 
parts  are  unavailable  or  if  requirements 
of  other  applicable  federal,  state,  or 
local  regulations  make  a  repair  within 
30  or  120  days  impossible.  Only  the 
additional  time  needed  to  receive 
deUvery  of  the  necessary  parts  or  to 
comply  with  the  pertinent  regulations 
will  be  permitted. 

(Ii)  Owners  or  operators  of  industrial 
process  refrigeration  equipment  will 
have  a  120-day  repair  period,  rather 
than  a  30-day  repair  period,  to  repair 
leaks  in  instances  where  an  industrial 
process  shutdown  is  needed  to  repair  a 
leak  or  leaks  from  industrial  process 
refrigeration  equipment. 

(3)  The  owners  or  operators  of 
industrial  process  refirigeration 
equipment  who  are  granted  additional 
time  under  paragraphs  (i)(l),  (i)(2),  and 
(i)(5)  of  this  section  must  ensiue  that  the 
repair  efforts  performed  be  those  that 
sound  professional  judgment  indicate 
will  be  sufficient  to  bring  the  leak  rates 
below  the  appUcable  allowable  annual 
rate.  When  an  industrial  process 
shutdown  has  occurred  or  when  repairs 
have  been  made  while  an  appliance  is 
mothballed,  an  initial  verification  test 
shall  be  conducted  at  the  conclusion  of 
the  repairs  and  a  foUow-up  verification 
test  shall  be  conducted  within  30  days 
of  completing  the  repairs  or  within  30 
days  of  bringing  the  appUance  back  on- 
line, if  taken  off-line,  but  no  sooner  than 
when  the  system  has  achieved  normal 
operating  characteristics  and  conditions. 
When  repairs  have  been  conducted 
without  an  industrial  process  shutdown 
or  system  mothbalUng,  an  initial 
verification  test  shall  be  conducted  at 
the  conclusion  of  the  repair  efforts  and 
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a  follow-up  verification  test  shall  be 
conducted  within  30  days  after  the 
initial  foUow-up  verification  test.  In  all 
cases,  the  follow-up  verification  test 
shall  be  conducted  at  normal  operating 
characteristics  and  conditions  unless 
sound  professional  judgment  indicates 
that  tests  performed  at  normal  operating 
characteristics  and  conditions  will 
produce  less  reUable  results,  in  which 
case  the  follow-up  verification  test  shaU 
be  conducted  at  or  near  the  normal 
operating  pressure  where  practicable, 
and  at  or  near  the  normal  operating 
temperatiue  if  practicable,  and  wiUiin 
30  days  of  completing  the  repair  efforts. 

(i)  U  industrial  process  refrigeration 
equipment  is  taken  off  line,  it  can  not 
be  brought  back  on-line  imtil  an  initial 
verification  test  indicates  that  the 
repairs  undertaken  in  accordance  with 
paragraphs  (i)(l)  (i),  (ii),  and  (iii),  or 
(i)(2)  (i)  and  (ii),  or  (5)  (i),  (U)  and  (ni) 
of  this  section,  have  been  successfully 
completed,  demonstrating  the  leak  or 
leeiks  are  repaired  or  where  the  owners 
or  operators  of  the  industrial  process 
refrigeration  equipment  wiU  retrofit/ 
replace/retire  the  industrial  process 
refiigeration  equipment  in  accordance 
with  paragraph  (i)(6)  of  this  section. 

(ii)  If  the  follow-up  verification  test 
indicates  that  the  repairs  to  industrial 
process  refirigeration  equipment  have 
not  been  successfully  completed,  the 
owner  must  retrofit  or  replace  the 
equipment  in  accordance  with 
paragraph  (i)(6)  of  this  section  within 
one  year  after  the  failure  to  verify  that 
the  repairs  had  been  successfully 
completed  or  such  longer  time  period  as 
may  apply  in  accordance  with 
paragraphs  (i)(7)  (i),  (ii)  and  (iii)  or 
(i)(8)(i)  and  (ii)  of  this  section.  The 
owners  and  operators  of  industrial 
process  refrigeration  equipment  are 
reUeved  of  this  requirement  if  the 
conditions  of  paragraphs  (i)(3)(iv)  and/ 
or  (i)(3)(v)  of  this  section  are  met. 

(iii)  Hie  owner  or  operator  of 
industrial  process  refrigeration 
equipment  that  fails  a  follow-up 
verification  test  must  notify  EPA  within 
30  days  of  the  failed  follow-up 
verification  test  in  accordance  with 
§82.166(n). 

(iv)  The  owner  or  operator  is  relieved 
of  the  obUgation  to  retrofit  or  replace  the 
industrial  process  refrigeration 
equipment  as  discussed  in  paragraph 
(i)(6)  of  this  section  if  second  repair 
efforts  to  fix  the  same  leaks  that  were 
the  subject  of  the  first  repair  efforts  are 
successfully  completed  within  30  days 
or  120  days  where  an  industrial  process 
shutdown  is  required,  after  the  initial 
failed  follow-up  verification  test.  The 
second  repair  efforts  are  subject  to  the 
same  verification  requirements  of 


paragraphs  (i)(3).  (i)(3)  (i)  and  (u)  of  this 
section.  The  owner  or  operator  is 
required  to  notify  EPA  within  30  days 
of  the  successful  follow-up  verification 
test  in  accordance  with  §  82.166(n)  and 
the  owner  or  operator  is  no  longer 
subject  to  the  obUgation  to  retrofit  or 
replace  the  appliance  that  arose  as  a 
consequence  of  the  initial  failure  to 
verify  that  the  leak  repair  efforts  were 
successful. 

(v)  The  owner  or  operator  of 
industrial  process  refrigeration 
equipment  is  reUeved  of  the  obUgation 
to  retrofit  or  replace  the  equipment  in 
accordance  with  paragraph  (i)(6)  of  this 
section  if  within  180  days  of  the  initial 
failed  follow-up  verification  test,  the 
owner  or  operator  establishes  that  the 
appUance's  aimual  leak  rate  does  not 
exceed  the  applicable  allowable  annual 
leak  rate,  in  accordance  with  paragraph 
(i)(4)  of  this  section.  If  the  appliance's 
owner  or  operator  establishes  that  the 
appliance's  annual  leak  rate  does  not 
exceed  the  appUcable  allowable  aimual 
leak  rate,  the  owner  or  operator  is 
required  to  notify  EPA  within  30  days 
of  that  determination  in  accordance 
with  §82.166(n)  and  the  owner  or 
operator  would  no  longer  be  subject  to 
the  obligation  to  retrofit  or  replace  the 
equipment  that  arose  as  a  consequence 
of  the  initial  failure  to  verify  that  the 
leak  repair  efforts  were  successful. 

(4)  In  the  case  of  a  failed  follow-up 
verification  test  subject  to  paragraph 
(i)(3)(v)  of  this  section,  the 
determination  of  whether  industrial 
process  refrigeration  equipment  has  an 
annual  leak  rate  that  exceeds  the 
appUcable  allowable  annual  leak  rate 
will  be  made  in  accordance  with 
parameters  identified  by  the  owner  or 
operator  in  its  notice  to  EPA  regarding 
the  failure  of  the  initial  foUow-up 
verification  test,  if  those  parameters  are 
acceptable  to  EPA;  otherwise  by 
parameters  selected  by  EPA.  The 
determination  must  be  based  on  the  full 
charge  for  the  affected  industrial  process 
refirigeration  equipment.  The  leak  rate 
determination  parameters  in  the  owner's 
or  operator's  notice  will  be  considered 
acceptable  unless  EPA  notifies  the 
owners  or  operators  within  30  days  of 
receipt  of  the  notice.  Where  EPA  does 
not  accept  the  parameters  identified  by 
the  owner  or  operator  in  its  notice,  EPA 
will  not  provide  additional  time  beyond 
the  additional  time  permitted  in 
paragraph  (i)(3)(v)  of  this  section  unless 
specifically  stated  in  the  parameters 
selected  by  EPA. 

(5)  Owners  or  operators  of  appUances 
normally  containing  more  than  50 
pounds  of  refrigerant  and  not  covered 
by  paragraph  (i)(l)  or  (i)(2)  of  this 
section  must  have  leaks  repaired  in 
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accordance  with  paragraph  (i)(9)  of  this 
section  if  the  appliance  is  leaking  at  a 
rate  such  that  the  loss  of  refrigerant  will 
exceed  15  percent  of  the  total  charge 
during  a  12-nionth  period,  except  as 
described  in  paragraphs  (i)(6),  (i)(8)  and 
(i)(10)  of  this  section  and  paragraphs 
(i)(5)(i).  (i){5)(ii)  and  (i)(5)(iii)  of  this 
section.  Repairs  must  bring  the  annual 
leak  rate  to  below  15  percent. 

(i)  If  the  owners  or  operators  of 
federally-owned  comfort-cooUng 
appliances  determine  that  the  leaks 
cannot  be  repaired  in  accordance  with 
paragraph  (i)(9)  of  this  section  and  that 
an  extension  in  accordance  with  the 
requirements  discussed  in  paragraph 
(i)(5)  of  this  section  apply,  they  must 
document  all  repair  aborts,  and  notify 
EPA  of  their  inability  to  comply  within 
the  30-day  repair  requirement,  and  the 
reason  for  the  inability  must  be 
submitted  to  EPA  in  accordance  with 
§  82.166(n).  Such  notification  must  be 
made  within  30  days  of  discovering  that 
leak  repair  efforts  cannot  be  completed 
within  30  days. 

(ii)  Owners  or  operators  of  federally- 
owned  comfort-cooUng  appliances  may 
have  more  than  30  days  to  repair  leaks 
where  the  refrigeration  appliance  is 
located  in  an  area  subject  to  radiological 
contamination  or  where  the  shutting 
down  of  the  appliance  will  directly  lead 
to  radiological  contamination.  Only  the 
additional  time  needed  to  conduct  and 
complete  work  in  a  safe  environment 
will  be  permitted. 

(iii)  Owners  or  operators  of  federally- 
owned  comfort-cooling  appliances 
requesting,  or  who  are  granted,  time 
extensions  under  this  paragraph  must 
comply  v\rith  paragraphs  (i)(3)  and  (i)(4) 
of  this  section. 

(6)  Owners  or  operators  are  not 
required  to  repair  the  leaks  defined  in 
paragraphs  (i)(l).  (i](2)  and  (i)(5)  of  this 
section  if,  within  30  days  of  discovering 
the  exceedance  of  the  applicable  leak 
rate  or  within  30  days  of  a  failed  follow- 
up  verification  test  in  accordance  with 
paragraph  (i)(3)(ii)  of  this  section,  they 
develop  a  one-year  retrofit  or  retirement 
plan  for  the  leaking  appfiance.  This  plan 
(or  a  legible  copy)  must  be  kept  at  the 
site  of  the  appliance.  The  original  must 
be  made  available  for  EPA  inspection 
upon  request.  The  plan  must  be  dated 
and  all  work  under  the  plan  must  be 
completed  within  one  year  of  the  plan's 
date,  except  as  described  in  paragraphs 
(i)(7)  and  (i)(8)  of  this  section.  Owners 
are  temporarily  relieved  of  this 
obligation  if  the  appliance  has 
undergone  system  mothballing  as 
defined  in  §  82.152. 

(i)  If  the  owner  or  operator  has  made 
good  faith  efforts  to  repair  leaks  in 
accordance  with  paragraphs  (i)(l),  (i)(2). 


or  (i)(5)  of  this  section,  and  has 
determined  to  proceed  with  a  plan  to 
retrofit  or  retire  the  appliance  in 
accordance  with  paragraph  (i)(6)  of  this 
section,  the  owner  or  operator  must 
develop  a  retrofit  or  retirement  plan 
within  30  days  of  the  determination  to 
retrofit  or  retire  the  appliance,  to  be 
completed  within  one  year  of  when  the 
Owner  or  operator  discovered  that  the 
leak  rate  exceeded  the  applicable 
allowable  leak  rate,  except  as  provided 
in  paragraphs  (i)(7)  and  (i)(8)  of  this 
section. 

(ii)  In  all  cases,  subject  to  paragraph 
(i)(6)(i)  of  this  section,  the  written  plan 
shall  be  prepared  no  later  than  30  days 
after  the  owner  or  operator  has 
determined  to  proceed  with  retrofitting 
or  retiring  the  appliance.  All  reports 
required  under  §  82.166(o)  shall  be  due 
at  the  time  specified  in  the  paragraph 
imposing  the  specific  reporting 
requirement,  or  no  later  than  30  days 
after  the  decision  to  retrofit  or  retire  the 
appliance,  whichever  is  later. 

(iii)  In  cases  where  the  owner  or 
operator  of  industrial  process 
refrigeration  equipment  has  made  good 
faith  efforts  to  retrofit  or  retire  industrial 
process  refrigeration  equipment  prior  to 
August  8, 1995,  and  where  these  efforts 
are  not  complete,  the  owner  or  operator 
must  develop  a  retrofit  or  retirement 
plan  that  will  complete  the  retrofit  or 
retirement  of  the  affected  appliance  by 
August  8, 1996.  This  plan  (or  a  legible 
copy)  must  be  kept  at  the  site  of  the 
appliance.  The  original  must  be  made 
available  ior  EPA  inspection  upon 
request.  Where  the  conditions  of 
paragraphs  (i)(7)  and  (i)(8)  of  this 
section  apply,  and  where  the  length  of 
time  necessary  to  complete  the  work  is 
beyond  August  8, 1996,  all  records  must 
be  submitted  to  EPA  in  accordance  with 
§  82.166(o),  as  well  as  maintained  on- 
site. 

(7)  The  owners  or  operatora  of 
industrial  process  refrigeration 
equipment  will  be  allowed  additional 
time  to  complete  the  retrofit  or 
retirement  of  industrial  process 
refiigeration  equipment  if  the 
conditions  described  in  paragraphs 
(i)(7)(i)  or  (i)(7)(ii)  of  this  section  are 
met.  The  owners  or  operators  of 
industrial  process  refrigeration 
equipment  will  be  allowed  additional 
time  beyond  the  additional  time 
provided  in  paragraph  (i)(7)(ii)  of  this 
section  if  the  conditions  described  in 
paragraph  (i)(7)(iii)  of  this  section  are 
met. 

(i)  Additional  time,  to  the  extent 
reasonably  necessary  will  be  allowed  for 
retrofitting  or  retiring  industrial  process 
refrigeration  equipment  due  to  delays 
occasioned  by  the  requirements  of  other 


applicable  federal,  state,  or  local  laws  or 
regulations,  or  due  to  the  unavailability 
of  a  suitable  replacement  refrigerant 
with  a  lower  ozone  depletion  potential. 
If  these  circumstances  apply,  the  owner 
or  operator  of  the  facility  must  notify 
EPA  within  six  months  after  the  30-day 
period  following  the  discovery  of   n 
exceedance  of  the  35  percent  leak  rate. 
Records  necessary  to  allow  EPA  to 
determine  that  these  provisions  apply 
and  the  length  of  time  necessary  to 
complete  the  work  must  be  submitted  to 
EPA  in  accordance  with  §  82.166(o),  as 
well  as  maintained  on-site.  EPA  will 
notify  the  owner  or  operator  of  its 
determination  Mdthin  60  days  of  receipt 
the  submittal. 

(ii)  An  additional  one-year  period 
beyond  the  initial  one-year  retrofit 
period  is  allowed  for  industriah  process 
refiigeration  equipment  where  the 
following  criteria  are  met: 

(A)  The  new  or  the  retrofitted 
industrial  process  refrigerant  equipment 
is  custom-built; 

(B)  The  supplier  of  the  appliance  or 
one  or  more  of  its  critical  components 
has  quoted  a  delivery  time  of  more  than 
30  weeks  fitim  when  the  order  is  placed; 

(C)  The  owner  or  operator  notifies 
EPA  within  six  months  of  the  expiration 
of  the  30-day  period  following  the 
discovery  of  an  exceedance  of  the  35 
percent  leak  rate  to  identify  the  owner 
or  operator,  describe  the  appliance 
involved,  explain  why  more  than  one 
year  is  needed,  and  demonstrate  that  the 
first  two  criteria  are  met  in  accordance 
with  §82.166(0):  and 

(D)  The  owner  or  operator  maintains 
records  that  are  adequate  to  allow  a 
determination  that  the  criteria  are  met. 

(iii)  The  owners  or  operators  of 
industrial  process  refrigeration 
equipment  may  request  additional  time 
to  complete  retrofitting  or  retiring 
industrial  process  refrigeration 
equipment  beyond  the  additional  one- 
year  period  if  needed  and  where  the 
initial  additional  one  year  was  granted 
in  accordance  with  paragraph  (i)(7)(ii)  of 
this  section.  The  request  shall  be 
submitted  to  EPA  before  the  end  of  the 
ninth  month  of  the  firat  additional  year 
and  shall  include  revisions  of 
information  required  under  82.166(o). 
Unless  EPA  objects  to  this  request 
submitted  in  accordance  with 
§82.166(o)  within  30  days  of  receipt,  it 
shall  be  deemed  approved. 

(8)  Owners  or  operators  of  federally- 
owned  commercial  or  comfort-cooling 
appliances  will  be  allowed  an 
additional  year  to  complete  the  retrofit 
or  retirement  of  the  appliances  if  the 
conditions  described  in  paragraph 
(i)(8)(i)  of  this  section  are  met,  and  will 
be  allowed  one  year  beyond  the 
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additional  year  if  the  conditions  in 
paragraph  (i)(8)(ii)  of  this  section  are 
met. 

(i)  Up  to  one  additional  one-year 
period  beyond  the  initial  one-year 
retrofit  period  is  allowed  for  such 
equipment  where  the  following  criteria 
are  met: 

(A)  Due  to  complications  presented  by 
the  federal  agency  appropriations  and/ 
or  procurement  process,  a  delivery  time 
of  more  than  30  weeks  from  the 
beginning  of  the  official  procurement 
process  is  quoted,  or  where  the 
appliance  is  located  in  an  area  subject 
to  radiological  contamination  and 
creating  a  safe  working  environment 
will  require  more  than  30  weeks; 

(B)  The  operator  notifies  EPA  within 
six  months  of  the  expiration  of  the  3D- 
day  period  following  the  discovery  of  an 
exceedance  of  the  applicable  allowable 
annual  leak  rate  to  identify  the  operator, 
describe  the  appliance  involved,  explain 
why  more  than  one  year  is  needed,  and 
demonstrate  that  the  first  criterion  is 
met  in  accordance  with  §  82.166(o);  and 

(C)  The  operator  maintains  records 
adequate  to  allow  a  determination  that 
the  criteria  are  met. 

(ii)  The  owners  or  operators  of 
federally-owned  commercial  or  comfort- 
cooling  appliances  may  request 
additiond  time  to  complete  retrofitting, 
replacement  or  retiring  such  appliances 
b^ond  the  additional  one-year  period  if 
needed  and  where  the  initial  additional 
one  year  was  granted  in  accordance 
with  paragraph  (i)(8)(i)  of  this  section. 
The  request  shall  be  submitted  to  EPA 
before  Uie  end  of  the  ninth  month  of  the 
first  additional  year  and  shall  include 
revisions  of  information  earlier 
submitted  as  required  imder  §  82.166(o). 
Unless  EPA  objects  to  this  request 
submitted  in  accordance  with 
§82.166(o)  within  30  days  of  receipt,  it 
shall  be  deemed  approved. 

(9)  Owners  or  operators  must  repair 
leaks  pursuant  to  paragraphs  (i)(l),  (i)(2) 
and  (i)(5)  of  this  section  within  30  days 
after  discovery,  or  Mrithin  30  days  after 
when  the  leaks  should  have  been 
discovered  if  the  owners  intentionally 
shielded  themselves  from  information 
which  would  have  revealed  a  leak, 
luiless  granted  additional  time  pursuant 
to  §82.156(1). 

(10)  The  amoimt  of  time  for  owners 
and  operators  to  complete  repairs, 
retrofit  plans  or  retrofits/replacements/ 
retirements  under  paragraphs  (i)(l), 
(i)(2),  {i)(5).  (i)(6),  (i)(7),  (i)(8),  and  (i)(9) 
of  this  section  is  temporarily  suspended 
at  the  time  an  appliance  is  mothballed 
as  defined  in  §  82.152.  The  time  for 
ovmers  and  operators  to  complete 
repairs,  retrofit  plans,  or  retrofits/ 
replacements  wrill  resume  on  the  day  the 


appliance  is  brought  back  on-line  and  is 
no  longer  considered  mothballed.  All 
initial  and  follow-up  verification  tests 
must  be  performed  in  accordance  with 
paragraphs  (i)(3),  (i)(3Ki),  and  (i)(3){ii)  of 
this  section. 

(11)  In  calculating  annual  leak  rates, 
piu'ged  refrigerant  that  is  destroyed  at  a 
verifiable  destruction  efficiency  of  98 
percent  or  greater  will  not  be  counted 
toward  the  leak  rate.  Owners  or 
operators  destroying  purged  refiigerants 
must  maintain  information  as  set  forth 
in  §  82.166(p)(l)  and  submit  to  EPA, 
within  60  days  after  the  first  time  such 
exclusion  is  used  by  that  facility, 
information  set  forth  in  §82.166(p)(2). 

•  •        *        •        • 

4.  §82.166  is  amended  by  adding 
paragraphs  (n),  (o).  (p),  and  (q)  to  read 
as  follows: 

182.166    Reporting  and  recordkeaplng 
requlramaots. 

•  •        •        •        • 

(n)  The  owners  or  operatora  of 
appliances  must  maintain  on-site  and 
report  to  EPA  at  the  address  fisted  in 
§  82.160  the  following  information, 
where  such  reporting  and  recordkeeping 
is  required  and  within  the  timelines 
specified  under  §82.156  (i)(l),  (i)(2), 
(i)(3)  and  (i)(5).  This  information  must 
be  relevant  to  the  affected  appliance  and 
must  include:  identification  of  the 
facility;  the  leak  rate;  the  method  used 
to  determine  the  leak  rate  and  full 
charge;  the  date  a  leak  rate  of  greater 
than  the  allowable  annual  leak  rate  was 
discovered;  the  location  of  leaks(s)  to 
the  extent  determined  to  date;  and  any 
repair  work  that  has  been  completed 
thus  far  and  the  date  that  work  was 
completed. 

(1)  The  reasons  why  more  than  30 
days  are  needed  to  complete  the  work 
and  an  estimate  of  when  repair  work 
will  be  completed  must  be  submitted 
with  the  initial  information  submitted 
with  the  information  listed  in  paragraph 
(n)  of  this  section.  If  changes  from  the 
original  estimate  of  when  work  will  be 
completed  result  in  moving  the 
completion  date  forward  fix)m  the  date 
submitted  to  EPA,  the  reasons  for  these 
changes  must  be  documented  and 
submitted  to  EPA  within  30  days  of 
discovering  the  need  for  such  a  change. 

(2)  If  the  owners  or  operators  intend 
to  establish  that  the  appUance's  annual 
leak  rate  does  not  exceed  the  applicable 
allowable  annual  leak  rate  in 
accordance  with  §82.156(i)(3)(v),  the 
owner  or  operator  is  required  to  submit 
a  plan  to  fix  other  outstanding  leaks  for 
which  repairs  are  planned  but  not  yet 
completed  to  achieve  a  rate  below  the 
applicable  allowable  leak  rate  with  the 
information  listed  in  paragraph  (n)  of 


this  section.  Identification  of  the  fecility 
and  date  the  original  information 
regarding  additional  time  beyond  the 
initial  30  days  was  filed,  and 
notification  of  the  determination  that 
the  leak  rate  no  longer  exceeds  the 
allowable  annual  leak  rate  must  be 
included  within  30  days  of  making  such 
determination. 

(3)  The  dates  and  types  of  all  initial 
and  follow-up  verification  tests 
performed  and  the  test  results  for  all 
initial  and  follow-up  verification  tests 
must  be  maintained  and  submitted  to 
EPA  within  30  days  after  conducting 
each  test  where  recordkeeping  and 
reporting  is  required  within  the 
timelines  specified  under  §  82.156  (i)(l). 
(i)(2),  (i)(3)  and  (i)(5). 

(0)  The  owners  or  operators  of 
appliances  must  maintain  on-site  and 
report  to  EPA  at  the  address  specified  in 
§82.160  the  following  information 
where  such  reporting  and  recordkeeping 
is  required  and  in  the  timelines 
specified  in  §  82.156  (i)(7)  and  (i)(8).  in 
accordance  with  §82.156  (i)(7)  and 
(i)(8).  This  information  must  be  relevant 
to  the  affected  appliance  and  must 
include: 

(1)  The  identification  of  the  industrial 
process  facility; 

(2)  The  leak  rate; 

,  (3)  The  method  used  to  determine  the 
leak  rate  and  full  charge; 

(4)  The  date  a  leak  rate  of  35  percent 
or  greater  was  discovered; 

(5)  The  location  of  leaks(s)  to  the 
extent  determined  to  date; 

(6)  Any  repair  work  that  has  been 
completed  thus  far  and  the  date  that 
work  was  completed; 

(7)  A  plan  to  complete  the  retrofit  or 
replacement  of  the  system; 

(8)  The  reasons  why  more  than  one 
year  is  necessary  to  retrofit  to  replace 
the  system; 

(9)  The  date  of  notification  to  EPA; 
and 

(10)  An  estimate  of  when  retrofit  or 
replacement  work  will  be  completed. 

(i)  If  the  estimated  date  of  completion 
changes  from  the  original  estimate  and 
results  in  moving  the  date  of  completion 
forward,  documentation  of  the  reason 
for  these  changes  must  be  submitted 
within  30  days  of  occurring. 

(ii)  If  the  estimated  date  of  completion 
changes  from  the  original  estimate  and 
results  in  moving  the  date  of  completion 
forward,  the  date  of  notification  to  EPA 
regarding  this  change  and  the  estimate 
of  when  the  work  will  be  completed 
must  be  maintained  and  submitted. 

(p)  (1)  Owners  or  operators  who  wish 
to  exclude  purged  refrigerants  that  are 
destroyed  from  annual  leak  rate 
calculations  must  maintain  records  on- 
site  to  support  the  amount  of  refrigerant 
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clainied  as  sent  for  destruction.  Records 
shall  be  based  on  a  monitoring  strategy 
that  provides  reliable  data  to 
demonstrate  that  the  amoimt  of 
refrigerant  claimed  to  have  been 
destroyed  is  not  greater  than  the  amount 
of  refrigerant  actually  purged  and 
destroyed  and  that  the  98  pocent  or 
greater  destruction  efficiency  is  met. 
Records  shall  include  flow  rate,  quantity 
or  concentration  of  the  refrigerant  in  the 
vent  stream,  and  periods  of  piirge  flow. 

(2)  Owners  or  operators  who  wish  to 
exclude  purged  refrigerants  that  are 
destroyed  from  annual  leak  rate 
calculations  must  maintain  on-site  and 
make  available  to  EPA  upon  request  the 
following  information  after  the  first  time 
the  exclusion  is  utilized  by  the  facility: 

(i)  The  identification  of  the  fadUty 
and  a  contact  person,  including  the 
address  and  telephone  niunber; 


(ii)  A  general  description  of  the 
refrigerant  appliance,  focusing  on 
aspects  of  the  appliance  relevant  to  the 
purging  of  refrigerant  and  subsequent 
destruction; 

(iii)  A  description  of  the  methods 
used  to  determine  the  quantity  of 
refrigerant  sent  for  destruction  and  type 
of  records  that  are  being  kept  by  the 
ownOTs  or  operators  where  the 
appliance  is  located; 

(iv)  The  frequency  of  monitoring  and 
data-recording;  and 

(v)  A  description  of  the  ccmtrol 
device,  and  its  destruction  efficiency. 
This  information  must  also  be  included, 
where  applicable,  in  any  reporting 
requirements  required  for  compliance 
with  the  leak  repair  and  retrofit 
requirements  for  industrial  process 
refrigeration  equipment,  as  set  forth  in 
paragraphs  (n)  and  (o)  of  this  section. 


(q)  Owners  or  operators  choosing  to 
determine  the  full  charge  as  defined  in 
§  82.152  of  an  affected  appliance  by 
using  an  established  range  or  using  that 
methodology  in  combination  with  other 
methods  for  determining  the  full  charge 
defined  in  the  following  information: 

(1)  The  identification  of  the  owner  or 
operator  of  the  appliance; 

(2)  The  location  of  the  appliance; 

(3)  The  original  range  for  the  full 
charge  of  the  appliance,  its  midpoint, 
and  how  the  range  was  determined; 

(4)  Any  and  all  revisions  of  the  fiill 
charge  range  and  how  they  were 
determined;  and 

(5)  The  dates  such  revisions  occurred. 

•        •        *        *        • 

[FR  Doc.  95-18999  Filed  8-7-95;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Federal  Student  Assistance  Programs 
Under  TKie  IV  of  the  Higher  Education 
Act  of  1965,  as  Amended 

AQENCV:  Department  of  Education. 
ACTION:  Notice  inviting  applications  for 
participation  in  the  Quality  Assurance 
Program. 

SUMMARY:  The  Secretary  invites 
institutions  of  higher  education  that  are 
not  currently  participating  in  the 
Quality  Assurance  (QA)  Program  imder 
section  487A  of  the  Higher  education 
Act  to  submit  applications  to  participate 
beginning  with  the  1995-1996  award 
year. 

DATES:  Applicatirais  may  be  submitted 
any  time  after  August  8, 1995. 
ADDRESSES:  Barbara  Mroz.  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW.,  (Room 
3925,  ROB-3),  Washington.  DC  20202- 
5232. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqulyn  Bannister,  telephone:  (202) 
260-4788.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-677-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPP(.EMENTARY  INFORMATION: 

Background 

The  Department  of  Educatioa  is 
undertaking  a  series  of  initiatives  to 
simplify  regulations  and  administrative 
processes  for  the  Federal  student 
assistance  programs  authorized  by  Titie 
IV  of  the  Higher  Education  Act  (HEA). 
By  notice  published  on  April  25, 1995, 
60  FR  20326,  the  Secretary  invited  QA 
Program  participants  and  other 
institutions  to  submit  proposals  to 
reinvent  the  administration  of  those 
programs  through  the  use  of  the 
experimental  sites  authority  in  section 
487A(d)  of  the  HEA.  At  the  direction  of 
the  President,  the  Secretary  has 
conducted  a  page-by-page  review  of  all 
student  financial  assistance  regulations 
to  identify  those  that  should  be 
eliminated  or  improved.  The  Secretary 
will  also  consider  developing  proposals 
for  statutory  amendments  to  eliminate 
imnecessary  administrative  burden. 

As  a  part  of  this  student  aid  reform 
effort,  the  Secretary  intends  to  expand 
the  QA  Program.  Begun  on  a  pilot  basis 
in  1985,  the  QA  Program  currently 
permits  participating  institutions  to 
develop  and  implement  their  own 
comprehensive  systems  to  verify 
student  financial  aid  application  data. 
Participation  in  the  program  is  entirely 


voltmtaiy.  The  Secretary  is  authorized 
to  exempt  participating  institutions 
from  the  reporting  and  verification 
requirements  that  would  otherwise 
apply  and  to  substitute  other  necessary 
quality  assurance  reporting. 

Presentiy,  ninety  schools  participate 
in  the  program,  and  the  Secretary  has 
exempted  these  schools  from  several 
provisions  of  the  Student  Assistance 
General  Provisions  regulations  relating 
to  verification. 

Beginning  with  the  upcoming  award 
year,  the  Secretary  intends  to  expand 
the  QA  Program  by  increasing  the 
number  of  schools  Uiat  participate  in  the 
program  and  by  employing  the 
experimental  sites  authority  in  section 
487A(d)  of  the  HEA  to  facilitate  die 
development  of  innovative  management 
approaches  on  a  broader  scale.  If 
participating  QA  schools,  acting  alone 
or  together,  develop  an  innovative 
approach  to  the  management  of  student 
aid  programs  and  the  Secretary 
approves  the  approach,  the  Secretary  is 
authorized  to  exempt  the  schools  from 
any  Title  IV  statutory  or  regulatory 
requirement  that  would  bias  the  results 
of  their  experiments. 

Invitation  for  Applications 

The  Secretary  invites  institutions  of 
higher  education  that  administer  one  or 
more  Title  IV  progsams  to  submit 
applications  to  participate  in  the  QA 
Program  beginning  with  the  1995-1996 
awwd  year.  Institutions  that  currenUy 
participate  in  the  program  may  continue 
to  do  so  wiUiout  submitting  new 
applications.  Because  training 
workshops  will  be  scheduled  for  early 
fall,  institutions  are  encouraged  to  apply 
as  soon  as  possible.  The  Secretary 
anticipates  that  the  review  of 
applications  will  begin  within  45  days 
of  the  date  of  this  notice;  however, 
applications  that  are  received  later  will 
also  be  considered. 

An  institution  that  wishes  to  apply 
may  do  so  by  mailing  a  letier  of 
application  to  Barbara  Mroz  at  the 
address  provided  at  the  begiiming  of 
this  notice  or  by  faxing  it  to  her  at  (202) 
708-9485.  The  Secretary  will  review 
applications  on  the  basis  of 
demonstrated  institutional  performance, 
as  indicated  by  information  currently  on 
file  that  pertains  to  the  institution  and 
information  in  the  letter  of  application 
that  addresses  the  institution's 
commitment  to  the  Secretary's  current 
quality  asstirance  goals.  Those  goals  are 
the  following: 

(1)  To  improve  the  accuracy  of  Titie 
rv  student  aid  awards; 

(2)  To  increase  institutional  flexibility 
in  managing  student  aid  funds  while 


maintaining  accountabiUty  for  the 
proper  use  of  those  funds; 

(3)  To  encourage  the  development  of 
innovative  management  approaches; 

(4)  To  emphasize  results  rather  than 
process,  up-front  correction  rather  than 
after-the-fact  inspection:  and 

(5)  To  place  responsibility  for  quality 
control  and  quality  improvement  at  the 
point  where  funds  and  services  are 
delivered — ^the  institution. 

Features  of  the  Program 

The  Secretary  encourages  institutions 
participating  in  the  QA  Program  to 
employ  a  continuous  cycle  of 
assessment  and  improvement  as  they 
develop  and  implement  their  systems  to 
verify  student  aid  application  data. 
Institutions  evaluate  their  verification 
procedures,  adopt  improvements  in 
those  procedures,  test  the  effects  of 
those  improvements,  and  adopt  further 
improvements. 

'The  Secretary  will  adopt  no 
regulations  for  the  QA  Program. 
Institutions  that  participate  in  the 
program  will  be  bee  to  develop  and 
implement  their  own  comprehensive 
verification  systems  and  to  request 
exemptions  from  reporting  and 
verificati(m  requirements  that  would 
otherwise  apply.  It  is  the  Secretary's 
intention  to  exempt  all  participating 
institutions  from  die  requirements  in 
the  following  provisions  of  34  CFR  part 
668,  subpart  &— Verification  of  Student 
Aid  Application.  Information: 

•  Section  668.53(a)  (l)-(4); 

•  Section  668.54(a)  (1),  (2),  and  (4); 

•  Section  668.56; 

•  Section  668.57;  and 

•  Section  668.60(a). 

In  addition,  a  participating  institution 
may  request  an  exemption  from  any 
other  student  financial  assistance 
program  reporting  or  verification 
requirement.  As  provided  by  section 
487A(b)  of  the  HEA,  the  Secretary  may 
substitute  such  quality  asstuance 
reporting  as  he  deems  necessary  to 
ensure  accountability  and  compliance 
with  the  purposes  of  the  Title  IV 
programs. 

Participating  institutions  may  also 
take  advantage  of  their  improved 
administrative  capabilities  to  propose 
their  own  individual  or  collective 
innovative  approaches  to  the 
administration  of  Title  IV  programs 
imder  the  experimental  sites  authority 
and  to  seek  exemptions  from  Title  IV 
requirements  that  stand  in  the  way  of 
those  experiments.  Further  information 
on  experimental  sites  may  be  found  in 
the  Federal  Register  document  referred 
to  earlier  in  this  notice. 

The  Secretary  believes  that  the 
process  of  continuous  improvement  in 
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verification  systems  fostered  by  the  QA 
Program  has  enhanced  the  integrity  of 
those  systems  at  participating 
institutions.  By  expanding  the  program 
to  include  other  management  areas,  the 
Secretary  believes  that  it  can  serve  to 
promote  improvements  not  only  in  the 
accuracy  of  student  aid  awards  and 
payments,  but  in  the  management  of  ■ 
student  aid  offices  and  the  delivery  of 
services  to  students  as  well. 

Dated:  August  2, 1995. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

(PR  Doc.  95-19463  Filed  8-7-95;  8:45  am] 
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Presidential  Documents 


Proclamation  6814  of  August  5,  1995 

National  Child  Support  Awareness  Month,  1995 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

Providing  for  our  children  is  one  of  humanity's  worthiest  and  most  fun- 
damental endeavors.  Children  are  the  best  part  of  ourselves— the  sum  of 
OUT  past  and  the  promise  of  our  future,  the  guarantee  that  our  lives  and 
values  and  dreams  will  flourish  long  after  we  are  gone.  Sadly,  however 
many  parents  in  our  country  today  deny  the  instinct  to  care  for  their  children 
failing  to  provide  even  the  most  basic  economic  support.  Millions  of  Ameri- 
ca's children  have  no  legally  identified  father.  Millions  do  not  receive  the 
financial  support  they  need  to  lead  secure  and  healthy  lives. 

Because  of  these  harsh  reahUes,  I  have  made  the  reform  of  our  Nation's 
child  support  system  one  of  the  top  priorities  of  my  Administration.  The 
welfare  reform  plan  that  I  proposed  to  the  Congress  last  year  contains 
the  toughest  child  support  enforcement  measures  in  America's  history- 
measures  that  would  improve  the  effectiveness  of  procedures  for  establishing 
paternity,  make  it  easier  to  enter  and  update  child  support  awards,  and 
dramatically  strengthen  our  ability  to  enforce  payment  of  those  awards 
My  proposals  would  also  give  us  the  abihty  to  track  deadbeat  parents  across 
State  lines,  suspend  their  driver's  licenses  if  necessary,  and  make  them 
work  off  what  they  owe. 

As  the  Nation's  largest  single  employer,  the  Federal  Government  must  take 
a  leadership  role  in  the  effort  to  ensure  that  all  of  America's  children 
are  properly  supported.  In  February  of  this  year,  I  signed  an  Executive 
order  requiring  Federal  agencies  to  cooperate  fully  with  measures  to  establish 
and  enforce  child  support  orders  and  to  inform  employees  of  how  they 
can  meet  their  support  obligations.  Additionally,  we  are  encouraging  State 
and  local  governments  to  develop  innovative  approaches  to  helping  families 
cope  with  child  support  issues,  and  the  Department  of  Health  and  Human 
Services  (HHS)  has  begun  to  restructure  and  strengthen  its  partnerships 
with  State  child  support  agencies. 

This  month  we  celebrate  the  20th  anniversary  of  the  Child  Support  Enforce- 
ment Program  at  HHS.  This  program— at  the  Federal,  State,  and  local  levels- 
has  been  instiiimental  in  giving  hope  and  support  to  America's  children 
while  fostering  strong  families  and  responsible  parenting.  Through  their 
efforts,  over  5.1  million  children  now  have  a  legally  recognized  father; 
more  than  11.7  million  children  with  a  parent  Uving  outside  of  their  homes 
have  a  legal  right  to  the  financial  support  of  that  parent;  and  over  $72.5 
billion  has  been  provided  for  children  by  their  noncustodial  parents. 

But  for  all  that  we  have  accomplished,  we  still  have  much  to  do.  By 
ensuring  the  enactinent  and  implementation  of  my  Administration's  stixing 
child  support  enforcement  proposals,  we  will  send  a  clear  signal  to  our 
citizens  that  they  should  not  have  children  until  they  are  prepared  to  care 
for  them.  Those  who  do  bring  children  into  the  world  must  bear  the  respon- 
sibility of  supporting  them.  We  must  rededicate  ourselves  to  the  task  of 
putting  these  youngest  and  most  vulnerable  of  our  citizens  first. 
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NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  August  1995,  as  "National 
Child  Support  Awareness  Month."  I  caU  upon  the  citizens  of  the  United 
States  to  observe  this  month  with  appropriate  programs,  ceremonies,  and 
activities. 

IN  WITNESS  WHEREOF,  I  have  herevmto  set  my  hand  this  fifth  day  of 
August,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-five,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twentieth. 


OOTAJ^^i^AWv^jtUwdkn^;^ 
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Tennessee  Gas  Pipeline  Co.,  40578-40579 
Transcontinental  Gas  Pipe  Line  Corp.,  40579 
Trunkline  Gas  Co.,  40579 
West  Texas  Gas,  Inc.,  40579 
Williams  Natural  Gas  Co.,  40579-40580 

Federal  Railroad  Administration 

NOTICES 

Traffic  control  systems;  discontinuance  and  removal: 
Utah  Railway  Co.  et  al.,  40632-40633 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
BOK  Financial  Corp.,  40585 
Matteucci,  Ralph  L.,  et  al.,  40585-40586 
Southern  Financial  Bancorp,  Inc.,  et  al.,  40586 
Spencer  Bancorporation,  Inc..  40586 

Federal  Trade  Commission 

RULES 

Antitrust  Improvements  Act: 
Mergers  and  acquisitions;  premerger  notification  and 
report  form,  40704-40710 
Industry  guides: 
Wigs  and  hairpieces;  labeling,  advertising,  and  sale;  CFR 
part  removed,  40453 

Fish  and  Wildlife  Service 

RULES 

Alaska  National  Interest  Lands  Conservation  Act;  Title  Vin 
implementation  (subsistence  priority),  40461-40465 
Customary  and  traditional  use  determinations;  review 
poUcies,  40459-40461 
PROPOSED  RULES 

Endangered  and  threatened  species: 
San  Diego  thommint,  etc.  (four  plants  from  southwestern 
California  and  Baja  California,  Mexico),  40549-40557 
NOTICES 

Endangered  and  threatened  species  permit  applications, 
40599 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Isoflurane.  40455-40456 

Oxytetracycline  hydrochloride  soluble  powder,  40454- 
40455 

Forest  Service 

RULES 

Alaska  National  Interest  Lands  Conservation  Act;  Title  VIII 
implementation  (subsistence  priority).  40461-40465 
Customary  and  traditional  use  determinations;  review 
policies,  40459-40461 
NOTICES 
Meetings: 
California  Coast  Province  Advisory  Committee,  40558 
Olympic  Provincial  Interagency  Executive  Committee 
Advisory  Committee,  40558-40559 

Healtti  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
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jl 
See  Community  Services  Office 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
RULES 

Committee  management;  CFR  part  removed.  40505 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Children  and  Families  Administration,  40586-40594 

Health  Care  Financing  Administration 

NOTICES 

Medicaid: 
Demonstration  project  proposals,  new  and  pending — 
May.  40594-40597 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Special  refund  procedures;  implementation,  40580-40584 

Housing  and  Urt>an  Development  Department 

NOTICES 

Agency  information  collection  activities  under  0MB 
review: 
Proposed  agency  information  collection  activities; 
comment  request,  40597-40598,  40640-40686 
Privacy  Act: 
Systems  of  records,  40598 

interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bvueau 
See  National  Park  Service 

NOTICES 

Organization,  functions,  and  authority  delegations: 
National  Park  Service;  reorganization,  40601-40602 

Internal  Revenue  Service 

NOTICES  - 

Meetings: 
Art  Advisory  Panel,  40633 

International  Boundary  and  Water  Commission,  United 
States  and  Mexico 

NOTICES 

Environmental  statements;  availability,  etc.: 
Lower  Rio  Grande  Flood  Control  Project — 
Main  Floodway;  Quisto  Energy  Corp.  gas  well,  40603 

International  Development  Cooperation  Agency 

See -Agency  for  International  Development 

International  Trade  Administration 

NOTICES 
Antidumping: 
Silicon  metal  from — 
Argentina,  40566-40568 
Countervailing  duties: 
Small  diameter  circular  seamless  carbon  and  alloy  steel, 
standard,  line  and  pressure  pipe  from — 
Italy.  4056^-40571 
Coimtervailing  duty  orders: 
Revocation,  40568-40569 

Interstate  Commerce  Commission 

PROPOSED  RULES 

Rulmaking  petitions: 
Invoiceless  billing  transactions  between  shippers  and 
carriers.  40548-40549 


NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Southern  Pacific  Transportation  Co.  et  al.,  40602-40603 

Justice  Department 

NOTICES 

Agency  information  collection  activities  under  0MB 
review: 
Proposed  agency  information  collection  activities; 
comment  request,  40604-40611 

Lal>or  Department 

See  Employment  and  Training  Administration 
See  Occupational  Safety  and  Health  Administration 
See  Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

NOTICES 

Opening  of  public  lands: 
Arizona,  40598-40599 

Mexico  and  United  States,  international  Boundary  and 

Water  Commission 
See  International  Boundary  and  Water  Commission,  United 

States  and  Mexico 

National  Aeronautics  and  Space  Administration 

RULES 

Acquisition  regulations: 
Miscellaneous  amendments,  40508-40538 

National  Archives  and  Records  Administration 

NOTICES 

Agency  records  schedules;  availability,  40624-40625 
National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 
Marine  sanctuaries: 
Monterey  Bay  National  Marine  Sanctuary,  CA;  jade 
collection,  40540-40542 

National  Parte  Service 

NOTICES 
Meetings: 
Delaware  and  Lehigh  Navigation  Canal  National  Heritage 
Corridor  Commission.  40599—40600 
National  Register  of  Historic  Places: 

Pending  nominations,  40600 
Native  American  human  remains  and  associated  funerary 
objects: 
Glacier  Bay  National  Park  and  Preserve,  AK;  Hoonah 

Tlingit  inventory,  40600 
Phoebe  A.  Hearst  Museum  of  Anthropology,  CA;  olla  and 
amulet,  40600-40601 

Nudear  Regulatory  Commission 

NOTICES 

Petitions;  Director's  decisions: 

Northeast  Nuclear  Energy  Co.,  40625-40626 
Applications,  hearings,  determinations,  etc.: 

Public  Service  Co.  of  Colorado,  40626-40627 

Occupational  Safety  and  Health  Administration 

RULES 

Safety  and  health  standards,  etc.: 
Logging  operations,  40457-40458 


VI 
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Pension  and  Welfara  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transactlon^exemptions: 

Bankers  Trust  Co.,  40622-40624 

Boston  Safe  Deposit,  40615-40622 
Prohibited  trade  practices: 

Mellon  Bank,  N.A.,  et  al.;  correction.  40624 

Personnel  Management  Office 

NOTICES 

Excepted  service: 
Scnediiles  A,  B,  and  C;  positions  placed  or  revoked — 
Update,  40627-40628 
Federal  position  classification  structure;  occupational  series 

consolidation,  40628-40629 
Meetings: 
Federal  Prevailing  Rate  Advisory  Committee,  40629 

Postal  ftote  Commission 

NOTICES 

Post  office  closings;  petitions  for  appeal: 
Prosser,  NE,  40629 
Strang,  NE,  40629-40630 

Presidential  Documents 

mOCLAMATIONS 

Special  observances: 
Minority  Enterprise  Development  Week  (Proc.  6815). 
40735 

^IDHC  nsaivi  se^nce 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

RallroaJ  Retirement  Board 
Nonccs 

Meetings;  Sunshine  Act,  40636 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

New  York  Stock  Exchange,  Inc.;  correction.  40637 
Agency  information  collection  activities  under  0MB 

review;  correction,  40637 
Self-regulatory  organizations;  proposed  rule  changes: 

Philadelphia  Stock  Exchange,  Inc.;  correction,  40637 
Applications,  hearings,  determinations,  etc.: 

Stifel  Nicolaus  &  Co.,  Inc.,  40630-40631 

SmaN  Business  Administration 

NOTICES 

Meetings;  district  and  regional  advisory  councils: 
Honolulu,  40631 

Social  Security  Administration 

raOPOSED  RULES 
Suplemental  security  income: 
Aged,  blind,  and  disabled — 
Valuation  of  in-kind  support  and  maintenance  with 
cost-of-living  adjustment,  40542-40543 

Textile  Agf— ments  implementation  Commitlee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 


Thrift  Supervision  Office 

NOTICES 

Agency  information  collection  activities  under  0MB 
review,  40633-40634 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Railroad  Administration 

Treasury  Department 

See  Internal  Revenue  Service 
See  Thrift  Supervision  Office 

United  States  information  Agency 

NOTICES 

Art  objects;  importation  for  exhibition: 
Art  of  Louis-Leopold  Boilly:  Modem  life  in  Napoleanic 

France,  40634 
Butcher,  the  Baker,  the  Candlestick-Maker,  40634 

Veterans  Affairs  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review 
Certificate  showing  residence  and  heirs  of  deceased 

veterans  or  beneficiary.  40634-40635 
State  CNuetery  data,  40635 


Separate  Parts  In  This  issue 

PartN 

Department  of  Housing  and  Urban  Development.  40640- 
40686 

Part  M 

Department  of  Education,  40688-40701 

Partly 

Federal  Trade  Commission,  40704-40710 

Party 

Federal  Communications  Commission,  40712-40732 


yi 

The  President.  40735 


Additional  information,  including  a  list  of  public  laws, 
telephone  niunbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electrmik  Balletin  Beard  service  for  Public  Law 
numbers,  FedCTsl  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appiicat)ility  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  Is  sold  t>y 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  TRADE  COMMISSION 

16CPRPart252 

QuidM  for  Labeling,  Advertising,  and 
Sale  of  Wigs  and  Other  Hairpieces 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Rescission  of  the  Gmdes  for 
Labeling,  Advertising,  and  Sale  of  Wigs 
and  Other  Hairpieces. 

SUMMARY:  The  Federal  Trade 
Commission  (the  "Conmussion").  as 
part  of  its  periodic  review  of  all  its 
guides  and  rules,  annoimces  that  it  has 
concluded  a  review  of  its  Guides  for 
Labeling,  Advertising,  and  Sale  of  Wigs 
and  Other  Hairpieces  ("Guides"  or  "Wig 
Guides").  The  Commission  has  decided 
to  rescind  the  Guides. 
^FECnVE  DATE:  August  9, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ann  Stahl  Guler,  Investigator.  Federal 
Trade  Commission,  Los  Angeles 
Regional  Office,  11000  Wilshiie  Blvd., 
Suite  13209,  Los  Angeles,  CA  90024. 
(310) 235-7890. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Wig  Guides  were  issued  by  the 
CommissicHi  in  1970.^  The  Guides 
concerned  representations  and 
disclosures  in  the  advertising  and 
labeling  of  hairpieces  for  women  and 
men,  including  wigs,  falls,  chignons, 
and  toupees.  On  April  15, 1994,  the 
Commission  published  a  Notice  in  the 
Federal  Register  soliciting  comment  on 
the  Guides.  2  Specifically,  the 
Commission  solicited  comments  on  the 
costs  and  benefits  of  the  Guides  and 
their  regulatory  and  economic  effect. 
The  comment  period  closed  June  14, 


1994.  The  Commission  received  two 
comments  in  response  to  the  Notice. 
They  are  discussed  in  Part  U  below. 

n.  Comments  Received . 

The  Commission  received  comments 
from  one  organization,  the  American 
Hair  Loss  Council  (AHLC),  and  one 
individual,  Johanna  Rhmnpn,  rn.  Ms. 
Ehmann's  comment  did  not  refer  to  the 
Guides,  but  provided  copies  of  a  booklet 
entitled  Hair  Loss  and  Cancer  Therapy 
to  aid  the  Commission  in  its  review  of 
the  Guides. 

The  AHLC  supported  retention  of  the 
Guides.  It  also  proposed  expanding  the 
Guides  to  encompass  "Hair  Addition 
System,"  such  as  hair  implants. 

m.  Conclusimi 

The  Commission  has  concluded  its 
regulatory  review  of  the  Guides  for 
Labeling,  Advertising,  and  Sale  of  Wigs 
and  Other  Hairpieces  by  rescinding  the 
Guides.  The  Commission  based  its 
decision  on  the  fact  that  existing 
statutes  adequately  address  the 
consumer  protection  issues  that 
originally  gave  rise  to  the  Guides. 

Section  252.3  of  the  Guides  stated  that 
the  foreign  origin  of  all  imported 
industry  products  must  be  disclosed  on 
labels  and  in  advertising.  The  Tariff  Act 
requires  that  all  wigs  and  other 
hairpieces,  whether  made  from  human, 
animal,  or  synthetic  hair,  be  labeled  as 
to  country  of  origin.^ 

Section  252.4  of  the  Guides,  providing 
that  highly  flammable  wigs  and  related 
products  should  not  be  sold  in  the 
United  States,  has  been  superseded  by 
statutory  changes.  Two  years  after  the 
Wig  Guides  were  issued,  Congress 
transferred  enforcement  of  the 
Flammable  Fabrics  Act  to  the  newly- 
created  Consiuner  Product  Safety 
Commission.'* 

Section  252.2  stated  that  labels  and 
advertising  should  disclose  whether 
hair  is  composed  of  human  or  artificial 
hair  (or  a  combination  of  both);  Section 
252.6  said  that  used  industry  products 
should  be  labeled  as  such.  The 
remaining  sections  of  the  Guides 
delineated  specific  misrepresentations 
as  to  styling  characteristics,^  as  well  as 
general  misrepresentations;^  limited 
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designations  of  hair  such  as  "natural" 
and  "genuine"  to  human  hair;'  and 
provided  definitions  of  "handmade,"" 
"custom-made"  and  similar  tenns,^ 
"custom-colored"  and  related  terms,*" 
and  "virgin"  hair.** 

The  United  States  now  imports  nearly 
all  wigs  sold  domestically,  except  for 
those  produced  by  a  few  custom  wig 
makers.  The  Commission  is  not  aware  of 
any  imique  consumer  protection  issues 
currently  associated  with  the 
advertising  or  labeling  of  wigs  and  other 
hairpieces.  The  comments  submitted  to 
the  Commission  demonstrated  no 
continuing  need  by  the  wig  industry  for 
special  Commission  guidance.  If.  in  the 
future,  practices  in  the  sale  of  wigs  are 
determined  to  be  materially  misleading 
and  to  cause  consumer  harm,  the 
Commission  can  address  such  practices 
imder  Section  5  of  the  Federal  Trade 
Coomiission  Act*' 

List  of  Subjects  in  16  CFR  Part  252 

Advertising,  Cosmetics,  Labeling, 
Trade  practices.  Wigs  and  Hairpieces. 

By  direction  of  the  Commission. 
Donald  S.  aaric. 
Seavtaiy. 

PART  252-[REMOVED] 

Hie  Commission,  under  authority  of 
sections  5(a)(1)  and  6(g)  of  the  Federal 
Trade  Commission  Act,  15  U.S.C. 
45(a)(1)  and  46(g),  amends  chapter  I  of 
title  16  of  the  Code  of  Federal 
Regulations  by  removing  Part  252. 

(PR  Doc.  95-19545  Filed  8-S-95;  8:45  am) 
BILUNQ  COOE  STBO-OI-M 


1  Industry  guides  ate  administrative 
interpntations  of  laws  administered  by  the 
Commission  for  the  guidance  of  the  public  in 
conducting  its  aSain  in  conformity  with  legal 
requiremenu.  16  CFR  1.5. 

2  59  FK  18005. 


» 19  U.S.C.  S 1304;  TariOs  6703,  6704, 
Haimonized  Tariff  Schedule  of  the  United  States 
(1995). 

<15  U.S.C.  S  2079(b). 

» 16  CFR  §252.10. 
.•16  CFR  §252.1. 


'16  CFR  §252.5. 

•16  CFR  §252.7. 

•16  CFR  §252.8. 

>•  16  CFR  §252.9. 

"16  CFR  §252.11. 

"Section  5  of  the  FTC  Act,  15  U.S.C.  §45(a)(l). 
prohibits  unfair  or  deceptive  acts  or  practices  in  or 
affecting  commerce. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510  and  520 

Animal  Drugs,  Feeds,  and  Related 
Products;  Oxytetracycilne 
Hydrochloride  Soluble  Powder 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Rhone  Merieux  Canada,  Inc.  The 
ANADA  provides  for  the  use  of  a 
generic  oxytetracycline  hydrochloride 
soluble  powder  administered  orally  in 
drinking  water  for  the  control  of  certain 
diseases  of  chickens  and  turkeys  and  the 
treatment  and  control  of  certain  diseases 
of  swine,  all  susceptible  to 
oxytetracycline. 

EFFECTIVE  DATE:  August  9, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mel&nie  R.  Beison,  Center  for  Veterinary 
Medicine  (HFV-135),  Food  and  Ihug 
Administration,  7500  Standish  Pi.. 
Rockville,  MD  20855,  301-594-1643. 
SUPPLEMENTARY  INFORMATION:  Rhone 
Merieux  Canada,  Inc.,  345  Boul.  Labbe 
Blvd.,  North  Victoriaville,  QC.  G6P  iBl, 
Canada,  filed  ANADA  200-144  which 
provides  for  use  of  oxytetracycline 
hydrochloride  soluble  powder  in 
drinking  water  of  chickens,  turkeys,  and 
swine.  The  medicated  drinking  water  is 
used  as  follows:  (1)  Chickens  for  control 
of  infectious  synovitis  caused  by 
Mycoplasma  synoviae  susceptible  to 
oxytetracycline;  control  of  chronic 
respiratory  disease  (CRD)  and  air  sac 
infections  caused  by  M.  gallisepticum 
and  Escherichia  coli  susceptible  to 
oxytetracycline;  control  of  fowl  cholera 
caiised  by  Pasteurella  multocida 
susceptible  to  oxytetracycline;  (2) 
turkeys  for  control  of  hexamitiasis 


caused  by  Hexamita  meleagridis 
susceptible  to  oxytetracycline; 
infectious  synovitis  caused  by  M. 
synoviae  susceptible  to  oxytetracycline; 
and  control  of  complicating  bacterial 
organisms  associated  with  blue  comb 
(transmissible  enteritis;  coronaviral 
enteritis)  susceptible  to  oxytetracycline; 
(3)  swine  for  control  and  treatment  of 
bacterial  enteritis  caused  by  E.  coli  and 
Salmonella  choleraesuis  and  bacterial 
pneumonia  caused  by  P.  multocida 
susceptible  to  oxytetracycline;  and  (4) 
breeding  swine  for  control  and 
treatment  of  leptospirosis  (reducing  the 
incidence  of  abortions  and  shedding  of 
leptospira)  caused  by  Leptospira 
pomona  susceptible  to  oxytetracycline. 

Approval  of  ANADA  200-144  for 
oxytetracycline  soluble  powder  is  a 
generic  copy  of  I.  D.  Russell's  NADA 
130-435  (Oxytet  Soluble).  The  ANADA 
is  approved  as  of  June  26, 1995,  and  the 
regulations  in  §  520.1660d  (21  CFR 
520.1660d)  are  amended  to  reflect  the 
approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
siunmaiy. 

Also,  Rhone  Merieux  Canada,  Inc., 
has  not  been  previously  listed  in  21  CFR 
510.600(c)  as  sponsor  of  an  approved 
application.  That  section  is  amended  to 
add  entries  for  the  firm. 

In  addition,  the  regulation  contains  an 
outdated  paragraph  citing  the  National 
Academy  of  Sciences/National  Research 
Council  (NAS/NRC)  status  of  these 
products.  The  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  of  1988 
changed  that  status,  therefore, 
§  520.1660d(c)(2)  is  removed  and 
reserved. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of  data 
and  informati(»  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 


The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
sl^iificant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above),  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drug.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  520  are  amended  as 
follows: 

PART  51&-NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Audioritjr:  Sees.  201,  301,  501, 502, 503, 
512,  701,  721  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321.  331.  351,  352, 
353,  360b,  371,  379e). 

2.  Section  510.600  Is  amended  in  the 
table  in  paragraph  (c)(1)  by 
alphabetically  adding  a  new  entry  for 
"Rhone  Merieux  Canada,  Inc.,"  and  in 
the  table  in  paragraph  (c)(2)  by 
niunerically  adding  a  new  entry  for 
"047015"  to  read  as  follows: 

§510.600    Names,  addresses,  and  drug 
labeler  codes  of  sponsors  of  approved 
applications. 

•        *        •        •        * 

(c) "  • 
(1)"* 


Firm  name  and  address 


Drug  labeler  code 


Rhone  Merieux  Canada.  Inc.,  345  Boul.  Labbe  Blvd.,  North.  Victoriaville,  QC,  G6P  1B1 
Canada  


047015 


(2) 
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Drug  labeler  code 


Firm  name  and  address 


W7015 Rhone  Merieux  Canada,  Inc.,  345  Boul.  Labbe  Blvd.,  North.  VictoriavHIe,  QC  G6P  1B1 

Canada. 


PART  520-ORAL  DOSAGE  FORM 
NEW  ANiMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Pood. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

S52ai660d    [Amended] 

2.  Section  520.1660d  Oxytetracycline 
hydrochloride  soluble  powder  is 
amended  in  paragraph  (b)(2)  by  adding 
the  phrase  "and  047015"  after 
"017144,"  and  by  removing.and 
reserving  paragraph  (c). 

Dated:  July  31, 1995. 
Stephen  F.  Sundlof, 

Director,  Center  for  VeterinaryMedicine. 
(FR  Doc.  95-19634  Filed  6-6-95: 6:46  am] 

BILLING  COOi  4iaO-01-F 


21  CFR  Parts  SlO^nd  529 

Animal  Drugs,  Feeds,  and  Related 
Products;  Isoflurane 

AQB4CY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  ta  reflect 
approval  of  an  abbreviated  new  animal 
d^g  application  (ANADA)  filed  by 
Halocaibon  Laboratories,  Division  of 
Halocarbon  Products  Corp.  The  ANADA 
provides  for  use  of  isofltu^ne  as  an 
inhalant  for  induction  and  iiftaintenance 
of  general  anesthesia  in  horses  and  dogs. 
EFFECTIVE  DATE:  August  9, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  K.  Woods,  Center  For  Veterinary 
Medicine  (HFV-114),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-594-1616. 


SUPPLEMENTARY  INFORMATION: 
Halocarbon  Laboratories,  Division  of 
Halocarbon  Products  Corp.,  887 
Kinderkamack  Rd.,  P.O.  Box  661,  River 
Ridge,  NJ  07661,  filed  ANADA  200-129 
which  provides  for  inhalant  use  of 
isoflurane  for  induction  and 
maintenance  of  general  anesthesia  in 
horses  and  dogs.  The  drug  is  limited  to 
use  by  or  on  the  order  of  a  licensed 
veterinarian. 

Approval  of  ANADA  200-129  for 
Htdocarbon  Laboratories'  isofltirane  is  as 
a  generic  copy  of  Anaquest's  NADA 
135-773  for  AErrane®  (isoflurane).  The 
ANADA  is  approved  as  of  Jime.29i  1995, 
and  the  regulations  are  amended  by 
revising  21  CFR  529.1186(b)  to  reflect 
the  approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary.  In  addition,  Halocarbon 
Laboratories  has  not  been  previously 
listed  in  21  CFR  510.600(c)  as  sponsor 
of  an  approved  apphcation.  That  section 
is  amended  to  add  entries  for  the  firm; 

In  accordance  vnth  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and. 
informatlon  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  hiunan  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 


supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procediue,  Animal  drugs.  Labeling. 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  529 

Animal  drugs. 

Therefore,  under  ^ePederal  Food^ 
Drug,  and  Cosmetic  Act  and  under  v 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medieine,  21 
CFR  parts  510  and  529  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201,  301.  501.  502.  503, 
512,  701.  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321,  331,  351,352, 
353,  360b,  371,  379e). 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by 
alphabetically  adding  a  new  entry  for 
"Halocarbon  Laboratories"  and  in  the 
table  in  paragraph  (c)(2)  by  numerically 
adding  a  new  entry  for  "012164"  to  read 
as  follows: 

§510.600    Names,  addresses,  and  drug 
latMler  codes  of  sponsors  of  approvsd 
applications. 


(c)  •  •  • 
(1)  *  •  • 


Firm  name  and  address 


Drug  labeler  code 


HalocartMn  Lalsoratories,  Division  of  Halocarbon  Products  Corp.,  887  Kinderkamacic  Rd.. 
P.O.  Box  661,  River  Ridge,  NJ  07661. 


012164 


m 


40456 
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(2)«* 

• 

Dmg  labeler  code 

Firm  name  and  address 

• 

012164  .. 

• 

• 
• 



•                                                                •                                                                •                                                                •                                                                • 

Hak)cartx>n  Laboratories,  Division  of  Halocartwn  Products  Corp.,  887  Kinderkamack  Rd., 

P.O.  Box  661.  River  Ridge,  NJ  07661. 
•                                •                                •                                •                                • 
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PART  S29-CERTAIN  OTHER  DOSAGE 
FORM  NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
pait  529  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  Section  529.1186  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1529.1186    Isofluran*. 

(b)  Sponsors.  See  Nos.  000074, 
010019,  and  012164  in  §  510.600(c)  of 
this  chapter. 

•        •        •        •        • 

Dated:  July  31, 1995. 
Stephen  F.  Sundlof, 

Director.  Center  for  Veterinary  hiedicine. 
[FR  Doc.  95-19684  Filed  8-8-95;  8:45  am] 

■ILUNQ  CODE  4iaiM>1-F 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

22  CFR  Part  213 
RIN  0422-AA25 

Collection  of  Debts  by  Tax  Refund 
Offset 

AGENCY:  Agency  for  International 

Development. 

ACTION:  Final  rule. 

SUMMARY:  The  Agency  for  International 
Development  is  amending  its  debt 
collection  regulations  to  implement  the 
tax  refund  ofiset  provisions  of  31  U.S.C. 
3720A. 

DATES:  Effective  August  9. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jan  W.  Miller.  Office  of  the  General 
Coimsel,  Room  6881,  N.S.,  Agency  for 
International  Development,  Washington, 
DC  20523;  (202)  647-6380. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  22  CFR  part  213  to 
allow  the  agency  to  recover  delinquent 
debts  owed  the  United  States 
Government  through  the  offset  of  tax 
refunds  was  published  in  the  Federal 
Register  on  January  12.  1995.  (60  FR 
2911).  No  comments  were  received. 


Regulatory  Impact 

This  rule  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  No.  12866.. 

Environmental  Impact 

This  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  hiunan 
environment. 

List  of  Sub|ects  in  22  CFR  Part  213 

Claims,  salary  offset. 
Accordingly,  22  CFR  part  213  is 
amended  as  follows: 

1.  The  authority  citation  for  part  213 
is  revised  to  read  as  follows: 

Authority:  Sec.  621  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  22 
U.S.C  2381;  subpart  B  also  issued  under  5 
U.S.C  5514;  5  CFR  550.  subpart  K.  Subpart 
C  also  issued  under  31  U.S.C.  3720A. 

2.  Part  213  is  amended  to  add  a  new 
subpart  C  as  follows: 

PART  213— COLLECTION  OF  CLAIMS 


Subpart  C— Collection  of  Debts  by  Tax 
Refund  Offset 

213.21  Purpose. 

213.22  Applicability  and  scope. 

213.23  Administrative  charges. 

213.24  Pre-of&et  notice. 

213.25  Reasonable  attempt  to  notify  and 
clear  and  concise  notification. 

213.26  Consideration  of  evidence  and 
notification  of  decision. 

213.27  Change  in  conditions  after 
submission  to  IRS. 

Subpart  C— Collection  of  Debts  by  Tax 
Refund  Offset 

§213.21    Purpose. 

This  subpart  establishes  procedures 
for  AID  to  refer  past  due  debts  to  the 
Internal  Revenue  Service  (IRS)  for  offset 
against  income  tax  refunds  of  taxpayers 
owing  debts  to  AID. 

§213.22    ApplicabUlty  and  scope. 

(a)  This  subpart  implements  31  U.S.C. 
3  720 A  which  authorizes  the  IRS  to 
reduce  a  tax  refund  by  the  amount  of  a 
past  due  and  legally  enforceable  debt 
owed  to  the  United  States. 


(b)  A  past  due  legally  enforceable  debt 
referable  to  the  IRS  is  a  debt  which  is 
owed  to  the  United  States  and: 

(1)  Except  for  judgement  debt  or  other 
debts  specifically  exempt  from  this 
requirement,  is  referred  within  10  years 
after  AID's  right  of  action  accrues; 

(2)  In  the  case  of  individuals,  is  at 
least  $25.00. 

(3)  In  the  case  of  business  debtors  is 
at  least  $100.00; 

(4)  In  the  case  of  individual  debtors, 
cannot  be  ciurently  collected  pvusuant 
to  the  salary  offset  provisions  of  5  U.S.C. 
5514(a). 

(5)  Is  ineligible  for  or  cannot  be 
currently  collected  pursuant  to  the 
administrative  offset  provisions  of  31 
U.S.C.  3716; 

(6)  Is  the  debt  of  a  debtor  (or  in  the 
case  of  an  individual  debtor,  his  or  her 
spouse)  for  whom  AID  records  do  not 
show  debtor  has  filed  for  bankruptcy 
under  title  11  of  the  United  States  Code 
or  for  whom  AID  can  clearly  establi^ 
at  the  time  of  the  referral  that  an 
automatic  stay  imder  11  U.S.C.  362  has 
been  lifted  or  is  no  longer  in  effect; 

(7)  Has  been  disclosed  by  AID  to  a 
consiuner  reporting  agency  as 
authorized  by  31  U.S.C.  3711(f);  and 

(8)  For  which  AID  has  given  notice, 
considered  any  evidence,  and  ^ 
determined  that  the  debt  is  past-due  and 
legally  enforceable  imder  the  provisions 
of  this  subpart. 

§213^    Administrative  charges. 

All  administrative  charges  incurred  in 
coimection  with  the  referral  of  debts  to 
the  IRS  will  be  added  to  the  debt,  thus 
increasing  the  amount  of  the  o&et. 

§213.24    Prs-Offset  Notice. 

(a)  Before  AID  refers  a  debt  to  the  IRS, 
it  will  notify  or  make  a  reasonable 
attempt  to  notify  the  debtor  that: 

(1)  The  debt  is  past  due; 

(2)  Unless  repaid  within  60  calendar 
days  thereafter,  the  debt  will  be  referred 
to  the  IRS  for  offset  against  any 
overpayment  of  tax; 

(3)  The  debtor  has  at  least  60  days 
from  the  date  of  the  notice  to  present 
evidence  that  all  or  part  of  such  debt  is 


not  past-due  or  not  legally  enforceable: 
and 

(4)  AID  will  consider  any  evidence 
presented  by  the  debtor  and  determine 
whether  any  part  of  such  debt  is  past- 
due  and  legally  enforceable. 

(b)  The  notice  will  explain  to  the 
debtor  the  manner  in  which  the  debtor 
may  present  such  evidence  to  AID. 

S213.2S    Reasonable  attempt  to  notify  and 
dear  and  condss  notification. 

(a)  Reasonable  attempt  to  notify.  AID 
will  have  made  a  reasonable  attempt  to 

.  notify  the  debtor  under  §  213.24(a)  it  is 
used  a  mailing  address  for  the  debtor 
obtained  from  the  IRS  pursuant  to  the 
Internal  Revenue  Code,  26  U.S.C.  6103 
(m)(2)  or  (m)(4),  imless  AID  receives 
clear  and  concise  notification  from  the 
debtor  that  notices  are  to  be  sent  to  an 
address  different  bom  the  address 
obtained  from  the  IRS. 

(b)  Clear  and  concise  notification. 
Clear  and  concise  notification  means 
that  the  debtor  has  provided  AID  with 
written  notification  containing  the 
debtor's  name  and  identifying  niunber 
(as  defined  in  the  Internal  Revenue 
Code.  26  U.S.C.  6109),  the  debtor's  new 
address,  and  the  debtor's  intent  to  have 
the  notices  sent  to  the  new  address. 

§213.26    Consideration  of  evidence  and 
notlfieatlon  of  decision. 

(a)  AID  vfih  give  the  debtor  at  least  60 
days  from  the  date  of  the  pre-offset 
notice  to  present  evidence.  Evidence 
that  collection  of  the  debt  is  affected  by 
a  bankruptcy  proceeding  involving  the 
debtor  shall  bar  referral  of  the  debt. 

(b)  If  the  evidence  presented  is  not 
considered  by  an  employee  of  AID  but 
by  an  entity  or  person  acting  for  AID, 
the  debtor  will  have  at  least  30  days 
from  the  date  the  ratify  or  peraon 
notifies  the  debtor  that  all  or  part  of  the 
debt  is  past-due  and  legally  enforceable 
to  request  review  by  an  employee  of  AID 
of  any  unresolved  dispute. 

(c)  AID  will  provide  the  debtor  with 
its  decision  and  the  decision  of  any 
entity  or  person  acting  for  AID  on  to 
whether  all  or  part  of  the  debt  is  past- 
due  and  legally  enforceable.  The 
decision  will  include  a  statement  of  the 
basis  or  principal  bases  for  the  decision. 

§213.27    Change  in  conditions  after 
submission  to  IRS. 

AID  will  promptly  notify  the  IRS  if, 
after  submission  of  a  debt  to  the  IRS  for 
offset.  AID: 

(a)  Determines  that  an  error  has  been 
made  with  respect  to  the  information 
submitted  to  the  IRS; 

(b)  Receives  a  payment  or  credits  a 
payment,  other  than  an  IRS  offset,  to  the 
account  of  the  debtor; 


(c)  Receives  notice  that  the  debtor  has 
filed  for  bankruptcy  imder  tiUe  11  of  the 
United  States  Code  or  the  debt  has  been 
discharged  in  bankruptcy; 

(d)  Receives  notice  that  an  ofeet  was 
made  at  the  time  when  the  automatic 
stay  provisions  of  11  U.S.C.  362  were  in 
effect; 

(e)  Receives  notice  that  the  debt  has 
been  extinguished  by  death;  or 

(f)  Refunds  all  or  part  of  the  ofEset 
amount  to  the  debtor. 

Dated:  March  21, 1995. 
Donald  K.  Chamey, 
Chief  Financial  Officer. 
[FR  Doc  95-19588  Filed  8-8-95;  8:45  am] 
BH.LINQ  COOE  611«-01-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 
[Dociwt  No.  S-048] 

Logging  Operations 

agency:  Occupational  Safety  and  Health 

Administration,  Labor. 

ACTION:  Extension  of  partial  stay. 

SUMMARY:  on  October  12.  1994,  OSHA 
published  a  final  logging  standard 
providing  protection  for  workers  in 
logging  operations  (59  FR  51672).  The 
final  rule  (29  CFR  1910.266)  had  an 
effective  date  of  February  9, 1995.  On 
February  8,  1995,  OSHA  published  a 
notice  of  a  partial  stay  for  six-months, 
until  August  9, 1995,  of  12  provisions  of 
the  final  rule  (60  FR  7447).  This  notice 
extends  the  partial  stay  of  those  12 
provisions  for  30-days,  imtil  September 
8, 1995. 

EFFECTIVE  DATE:  The  partial  stay  of 
enforcement  will  continue  to  be 
effective  until  September  8, 1995.  The 
remaining  requirements  of  §  1910.266, 
which  became  effective  on  February  9, 
1995,  are  imaffected  by  this  dociunent. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Rick  Liblong,  Office  of  Liformation 
and  Consiuner  Affairs,  Occupational 
Safety  and  Health  Administration, 
Room  N-3637,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW., 
Washington,  DC  20210,  (202)-219-8148. 

SUPPLEMENTARY  INFORMATION: 

Background   .  ' 

On  October  12, 1994,  OSHA 
published  a  final  logging  standard 
providing  protection  for  workers  in 
logging  operations  (59  FR  51672).  The 
final  rule  (29  CFR  1910.266)  had  an 
effective  date  of  February  9, 1995. 


After  the  final  rule  was  published,  the 
Equipment  Manufacturers  Institute 
(^41),  the  Portable  Power  Equipment 
Manufacturers  Association  O'PEMA), 
and  Homelite,  a  manufacturer  of  chain 
saws,  filed  timely  petitions  under 
section  6(f)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  651 
et  seq.)  seeking  judicial  review  of  the 
standard.  After  the  deadline  for  filing 
such  petitions  had  passed,  the 
Associated  California  Loggers,  the 
Associated  Oregon  Loggers,  Inc.,  the 
Montana  Logging  Association,  and  the 
Washington  Contract  Loggers 
Association  also  filed  objections  to  the 
final  rule  with  OSHA. 

These  parties  and  organizations  raised 
questions  about  certain  provisions  of  the 
final  rule.  After  consideration  of  their 
questions.  OSHA  published  a  Federal 
Register  notice  (60  FR  7447.  Feb.  8. 
1995)  staying  12  provisions  of  the 
standard  for  six-months,  imtil  August  9, 
1995.  The  provisions  OSHA  stayed 
were:  (d)(l)(v) — insofar  as  it  requires 
foot  protection  to  be  chain-saw  resistant; 
(d)(l)(vii)— insofar  as  it  required  face 
protection;  (d)(2)(iii) — annual  review 
and  approval  of  first-aid  kits  by  a  health 
care  provider;  (f)(2)(iv>— machine 
operation  on  slopes;  (f)(2)(xi) — ^machine 
shutdown  procedures;  (f)(3)(ii) — ROPS 
specifications;  (f)(3)(vii)  and  (viii) — 
machine  cab  enclosures;  (f)(7)(ii>— 
insofar  as  it  requires  machine  parking 
brakes  to  be  able  to  stop  a  moving 
machine;  (g)(1)  and  (2)— maintenance 
and  inspection  requirements  insofar  as 
they  apply  to  employee-owned  vehicles; 
(h)(2)(vii) — the  backcut  requirement 
insofar  as  it  applies  to  Humboldt 
cutting.  The  remaining  requiremmits  of 
1910.266  were  unaffected  by  the  partial 
stay  and  went  into  effect  on  February  9, 
1995. 

In  the  notice  announcing  the  partial 
stay,  OSHA  said  the  six-month  delay  of 
the  12  provisions  would  give  the 
Agency  time  to  clarify  language  in  the 
regulatory  text  and  preamble  so  it  most 
accurately  expressed  the  Agency's 
intent  with  respect  to  the  provisions  in 
question  and  to  provide  additional 
information  with  regard  to  some  of  the 
provisions.  OSHA  is  extending  the 
partial  stay  on  the  above  listed 
provisions  for  a  30-days,  until 
September  8, 1995,  in  order  to  complete 
its  reconsideration  of  the  issues, 
complete  corrections  and  clarifications 
in  the  regulatory  text  and  preamble,  and 
revise  its  compliance  directive  to  reflect 
those  changes. 
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IJilofSiib|ects 

29  CFR  Part  1910 

Chain  saw,  Forestry,  Harvesting. 
Incorporation  by  reference,  Logging, 
Occupational  safety  and  health, 
Pulpwood  timber,  Training 

29  CFR  Part  1928 

Agriculture,  Migrant  labor. 
Occupational  safety  and  health 

Aadiority 

This  document  was  prepared  under 
the  direction  of  Joseph  A.  Dear, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210 

This  action  is  taken  pursuant  to 
sections  4,  6,  and  8  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
653, 655, 657),  Secretary  of  Labor's 
Order  No.  1-90  (55  FR  9033)  and  29 
CFR  part  1911. 

Sigoed  at  Washington,  DC,  this  4th  day  of 
August,  1995. 

Assistant  Secretary  of  Labor. 

For  the  reasons  set  forth  above,  29 
CFR  1910  is  hereby  amended  as  follows: 

PART  1f10-(AMENI>ED] 

1.  The  authority  citation  for  subpart  R 
of  part  1910  continues  to  read  as 
follows: 

/WWWWWY:  Sees.  4, 6, 8,  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C  653, 
655. 657):  Secretary  of  Labor's  Order  No.  12- 
71  (36  FR  S754),  8-76  (41  FR  25059),  9-83 
(48  FR  35736)  or  1-90  (55  FR  9033),  as 
applicable. 

Sections  1910.261, 19ia262, 1910.265, 
1910.266, 1910.267. 1910.268. 1910.269. 
1910.272, 1910.274  and  1910.275  also  issued 
under  29  CFR  Part  1911. 

Section  191S.272  also  issued  under  5 
U.S.C  553. 

2.  The  note  at  the  end  of  §  1910.266, 
is  revised  to  read  as  follows: 

•         •         •         •         • 

Nate:  In  the  Federal  legisler  of  August  9. 
1995,  OSHA  extended  the  stay  of  the 
foUowiag  paragraphs  of  §  1910.266  until 
September  8, 1995.  The  remaining 
requirements  of  §  1910.266.  which  became 
effective  on  February  9, 1995,  are  unaffected 
by  the  extension  of  the  partial  stay: 

1.  (dXl)(v) — Insobr  as  it  requires  foot 
protection  to  be  chain-saw  resistant. 

2.  (d)(l)(vii) — insofar  as  it  required 
fece  protection. 

3.  (d)(2)(iu). 

4.  {f)(2)(iv). 

5.  (f)(2)(xi). 

6.  (f)(3)(ii). 

7.  (f)(3)(vii). 


8.  (f)(3Mviii). 

9.  (f)(7)(ii) — insofar  as  it  reqtiires 
parking  brakes  to  be  able  to  stop  a 
moving  machine. 

10.  ^(1)  and  (g)(2)  insofar  as  they 
require  inspection  and  maintenance  of 
employee-owned  vehicles. 

11.  (h)(2)(vii) — insofar  as  it  precludes 
backcuts  at  the  level  of  the  horizontal 
cut  of  the  undercut  when  the  Humboldt 
cutting  method  is  used. 

[FR  Doc.  95-19649  Filed  8-8-95;  8:45  am] 
BIUMQ  COOC  4S1«-a*-M 


DEPAimflENT  OF  TRANSPORTATION 

CoastQuard 

33  CFR  Part  145 
[CQD01-«5-0S4] 
WN  2115-AAff7 


Power  .#oat  Race, 
,NJ 


Safety  Zona: 
Sharli  River, 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  Belmar  Power  Boat  Race  located  in 
the  Shark  River.  Belmar.  New  Jersy,  on 
Sunday.  August  20. 1995.  from  11  ajn. 
until  5  p.m.  This  rectangular  safety  zone 
closes  all  waters  of  the  Shark  River 
ranging  from  100  to  350  yards  off  the 
noitiiem  shoreline  of  Maclearie  Park. 
Belmar,  New  Jersey,  from  the  Municipal 
Boat  Basin  western  entrance,  extending 
westerly  approximately  750  yards. 

EFFECTIVE  DATE:  This  rufe  is  effective  on 
August  20, 1995,  from  11  a.m.  until  5 
p.m.,  unless  extended  or  terminated 
sooner  by  the  Captain  of  the  Port.  New 
York. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Jimior  Gracfe)  K.  Messenger, 
Maritime  Planning  Staff  Chief,  Coast 
Guard  Group,  New  York.  (212)  668- 
7934. 

SUPPLEMENTARY  INFORMATION: 


Draituig] 

The  drafters  of  this  regulation  are 
LTK^  K.  Messenger.  Project  Manager, 
Coast  Guard  Group  tiew  York  and  CDR 
J.  Stieb,  Project  Attorney,  First  Coast 
Guard  District,  Legal  Office. 

Regulatery  Hislory 

On  June  30, 1995,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  (60  FR  34192).  Interested 
persons  were  requested  to  submit 
comments  on  or  before  July  31. 1995.  No 


comments  were  received.  A  public 
hearing  was  not  requested  and  one  was 
not  held.  The  Coast  Guard  is 
promulgating  this  temporary  final  rule 
as  proposed.  Good  cause  exists  for 
making  this  regulation  effective  less 
than  30  days  after  Federal  Register 
publication.  Due  to  the  NPRM  comment 
period  deemed  necessary  to  give 
adequate  public  notice,  there  was 
insufficient  time  to  publish  this 
temporary  final  rule  30  days  prior  to  the 
event  The  delay  that  would  be 
encountered  to  allow  for  a  30  day 
delayed  effective  date  would  catise  the 
cancellation  of  this  event.  Cancellation 
of  this  event  is  contrary  to  the  public 
interest.  Adequate  measures  are  being 
taken  to  ensure  mariners  are  made 
aware  of  this  regulation.  This  rule  will 
be  locally  published  in  the  First  Coast 
Guard  District's  Local  Notice  to 
Mariners,  and  announced  via  Safety 
Marine  Information  Broadcasts. 

BackgreoBd  ami  Puipeae 

The  East  Coast  Boat  Racing  Qub  of 
New  Jersey  submitted  an  Application 
for  Approval  of  Marine  Event  for  a 
power  boat  race  in  Shark  River.  New 
Jersey.  This  regulation  establishes  a 
rectangular  safety  zone  in  the  waters  of 
the  Shark  River  ranging  from  100  to  350 
yards  off  the  northern  ^cweline  of 
Maclearie  Park.  Belmar,  New  Jersey, 
from  the  Mimicipal  Boat  Basin  western 
entrance,  extending  westerly 
approximately  750  yards,  and  bounded 
by  the  lines  of  latitude  40010'48"N  and 
40*10'55"N.  and  the  lines  of  longitude 
074"01'58"W  and  074«02'26"W  (NAD      * 
1983).  This  regiilation  is  in  effect  on 
August  20. 1995,  from  11  a.m.  until  5 
p.m.,  imless  extended  or  termianted 
sooner  by  the  Captain  of  the  Port  New 
York.  This  safety  zone  prevents  vessels 
not  participating  in  this  event  from 
transiting  this  porticm  of  the  Shark 
River,  Belmar,  New  Jersey.  Vessels 
participating  in  this  event  include  race 
participants  and  race  committee  craft 
All  other  vessels,  swimmers,  and 
personal  watercraft  of  any  nature  are 
precluded  from  entering  or  moving 
within  the  safety  zone.  This  regulation 
is  needed  to  protect  the  boating  public, 
as  well  as  the  participants,  from  the 
hazards  associated  with  high  speed 
power  boat  racing  in  confined  waters. 

Regnlelery  Evakiatiee 

This  regulation  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  imder  that  order.  It  is  not 
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significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040. 
February  26. 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  imder  paragraph 
10(e)  of  the  regulatory  policies  and 
procediu«s  of  DOT  is  uimecessary.  This 
safety  zone  closes  a  portion  of  the  Shark 
River  to  nonpartidpating  vessel  traffic 
on  August  20. 1995.  from  11  a.m.  until 
5  p.m..  unless  extended  or  terminated 
sooner  by  the  Captain  of  the  Port  New 
York.  Although  this  regulation  prevents 
traffic  fitim  transiting  a  small  portion  of 
Shark  River  off  of  Maclearie  Park  north 
of  the  charted  navigation  channel,  the 
effect  of  this  regulation  will  not  be 
significant  for  several  reasons:  the 
limited  duration  of  the  event;  mariners 
can  transit  to  the  south  of  the  zone  via 
the  charted  navigation  channel;  the 
safety  zone  does  not  impact  any  charted 
navigation  channel;  the  affected  portion 
of  Shiark  River  is  charted  as  having  only 
2  feet  of  water;  there  is  approximately 
300  yards  of  open  water,  with  miniTnntn 
water  depths,  between  the  north 
boundary  of  the  safety  zone  and  the 
closest  point  of  land;  and  the  extensive, 
advance  advisories  that  will  be  made. 
Accordingly,  the  Coast  Guard  expects 
the  economic  impact  of  this  regulation 
to  be  so  minimal  that  a  Regulatory 
Evaluation  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  regulation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
Section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  reasons  given  in  the  Regulatory 
Evaluation,  the  Coast  Guard  expects  the 
impact  of  this  regulation  to  be  minimal. 
The  Coast  Guard  certifies  imder  5  U.S.C. 
605(b)  that  this  regulation  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism 

The  C6ast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 


this  regulation  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section 
2.B.2.e.  of  Commandant  Instruction 
M16475.1B,  revised  59  FR  38654,  July 
29,  1994,  the  promulgation  of  this 
regulation  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  and  Environmental 
Analysis  Checklist  are  included  in  the 
docket.  An  appropriate  environmental 
analysis  of  the  power  boat  race  under 
the  National  Environmental  Policy  Act 
will  be  conducted  in  conjunction  with 
the  marine  event  permitting  process. 

Lists  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

Final  Regulation  ^ 

For  reasons  set  our  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  part 
165  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1,  6.04-^,  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  section,  165.T01-064, 
is  added  to  read  as  follows: 

S165.T01-064    Safety  Zone;  Belmar  Power 
Boat  Race,  Stiaric  River,  Belmer,  New 
Jersey. 

(a)  Location.  This  rectangular  safety 
zone  includes  all  waters  of  the  Shark 
River  ranging  from  100  to  350  yards  off 
the  northern  shoreline  of  Maclearie 
Park,  Belmar,  New  Jersey,  from  the 
Municipal  Boat  Basin  western  entrance, 
extending  westerly  approximately  750 
yards,  and  boimded  by  the  lines  of 
latitude  40''10'48"N  and  40*'10'55"N, 
and  the  line  of  longitude  074"'01'58"W 
and  074'>02'26"W  (NAD  1983). 

(b)  Effective  period.  This  section  is  in 
effect  on  August  20, 1995,  from  11  a.m. 
until  5  p.m.,  imless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port  of  New  York. 

(c)  Regulation.  (1)  Vessels  not 
participating  in  this  event,  swimmers, 
and  personal  watercraft  of  any  nature 
and  precluded  from  entering  or  moving 
writhin  the  safety  zone. 

(2)  The  general  regulations  contained 
in  33  CFR  165.23  apply. 


(3)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  \ia  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  July  31. 1995. 

J.  Rutkovsky, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port,  New  York  Acting. 

(FR  Doc.  95-19674  Filed  8-8-95;  8:45  am) 

BtLLMQ  CODE  4»10-14-M 


DEPARTIMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  242 
[4310-65] 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  100 

Subsistence  Management  Regulations 
for  Federal  Put>iic  Lands  in  Alaska, 
Customary  and  Traditional  Use 
Determinations;  Review  Policies 

AGENCY:  Forest  Service,  USDA;  Fish  and 
Wildlife  Service,  Interior. 
ACTION:  Review  Policies. 

SUMMARY:  Pursuant  to  the  regulatory 
authority  at  36  CFR  242.10(a),  242.18(b) 
and  50  CFR  100.10(a)  and  100.18(b),  the 
Federal  Subsistence  Board  (Board) 
provides  notice  of  a  revised  procedure 
for  reviewing  customary  and  traditional 
use  determinations,  and  details  the 
associated  administrative  process,  under 
the  Federal  Subsistence  Management 
Program.  This  document  also  rescinds 
the  previous  policy  published  in  the 
Federal  Register  on  July  15, 1994. 
EFECTIVE  DATE:  The  Federal  Subsistence 
Board  policies  contained  in  this 
document  shall  be  effective  August  9, 
1995. 

ADDRESSES:  Any  comments  concerning 
this  document  may  be  sent  to  the  Chair. 
Federal  Subsistence  Board,  c/o  Richard 
S.  Pospahala.  U.S.  Fish  and  Wildlife 
Service.  1011  E.  Tudor  Road, 
Anchorage,  Alaska  99503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chair,  Federal  Subsistence  Board,  c/o 
Richard  S.  Pospahala,  Office  of 
Subsistence  Management,  U.S.  Fish  and 
Wildlife  Service,  1011  E.  Tudor  Road. 
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Anchorage,  Alaska  99503;  telephone 
(907)  786-3447.  For  questions  specific 
to  National  Forest  System  lands,  contact 
Ken  Thompson,  Regional  Subsistence 
Program  Manager,  USDA,  Forest 
Service.  Alaska  Region,  P.O.  Box  21628, 
Juneau,  Alaska  99802-1628;  telephone 
(907)  586-7921. 

SUPPt^MENTARY  MFORMATION: 

Background 

In  1990,  the  Board  assumed 
subsistence  management 
responsibilities  on^ederal  public  lands 
and  adopted  the  existing  State  of  Alaska 
customary  and  traditional  use 
determinations  (55  FR  27125).  Such 
determinations  identified  customary 
and  traditional  subsistence  uses  of 
certain  fish  and  wildlife  resources  by 
specific  communities  and  areas  in 
Alaska.  Due  to  changes  in  the  rural 
-status  of  some  communities,  public 
comments  on  thr  draft  environmental 
impact  statement  "Subsistence 
Management  for  Federal  Public  Lands  in 
Alaska"  (October  7, 1991).  comments 
received  on  temporary  and 
implementing  subsistence  regulations, 
and  customary  and  traditional  use 
determination  appeals  submitted  under 
the  temporary  subsistence  regulations, 
the  Board  recognized  the  need  for  new 
assessments  of  existing  customary  and 
traditional  use  determinations. 
However,  the  Board  deferred  action  on 
customary  and  traditional  use  until  after 
July  1, 1992  (the  effective  date  of  final 
implementing  rules  for  the  Federal 
subsistence  program)  and  indicated  that 
a  c\i8tfHnary  and  traditional  use 
determination  process  and  schedule 
would  be  developed  and  published  (57 
FR  22948-22949).  Customary  and 
traditional  use  determination 
assessmeirts  were  begun  in  regard  to  the 
Kenai  Peninsula  and  Upper  Tanana 
areas  in  1992,  and  the  Copper  River 
Basin  more  recently.  These  areas  were 
prioritized  based  upon  public  comments 
received  during  the  environmental 
impact  statement  process  and 
subsequent  Board  meetings.  On  July  15, 
1994,  a  notice  set  forth  an  initial 
customary  and  traditional  use 
deteilnination  schedule  to  be  updated 
on  a  routine  basis  dependent  upon 
input  firom  the  public  and  Federal 
Subsistence  Regional  Advisory  Coujidls 
(Regional  Councils).  Details  of  the 
administrative  process  involved  in 
custoinary  and  traditional  assessments, 
public  and  advisory  council  input 
opportunities,  and  decision  making 
steps,  were  also  set  forth.  Diuing  a 
meeting  of  the  Chairs  of  the  Regional 
Councils  and  the  Staff  Committee  of  the 
Board  on -February  13, 1995,  a 


consensus  was  reached  that  prcHupted 
Board  revision  of  the  customary  and 
traditional  use  determination  process. 

Revised  Custranary  and  Traditioiial  Use 
Detennination  Procedures 

Based  on  the  recommendation  of  the 
Regional  Council  Chairs,  the  Board  is 
implementing  a  revised  process  for 
dealing  with  customary  and  traditional 
use  determinations.  The  Board  will 
entertain  proposals  to  revise  the 
customary  and  traditional  use 
determinations  at  the  same  time  as  it 
accepts  proposals  for  changes  to  the 
seasons  and  harvest  limits.  This  period 
normally  ocous  from  mid-August/early 
September  to  late  October/early 
November  each  year.  Because  of  the 
backlog  of  customary  and  traditional  use 
determination  proposals  that  have  been 
held  over  from  previous  years  and  staff 
limitations,  the  Regional  Coimcils  may 
be  asked  to  prioritize  which  of  the 
proposals  should  be  reviewed  each  year. 
The  Regional  Councils  may  focus  their 
attention  on  community  or  area  uses  of 
large  mammals  (luigulates  and  bears) 
where  the^^re  specific  problems  that 
preclude  local  users  from  harvesting  a 
resource  rather  than  clari  lying  areas 
where  a  "no  determination"  situation 
exists. 

The  Board  retains  the  authority  to 
initiate  assessments  and  make 
determinations  related  to  the  customary 
and  traditional  use  of  any  species  taking 
into  consideration  recommendations  of 
any  appropriate  Regional  Council(s). 

Existing  regulations  at  36  CFR 
242.16(b)  and  50  CFR  100.16(b)  identify 
eight  factors  that  exemplify  ciistomary 
and  traditional  subsistence  uses  of  a 
community  or  area.  Although  the 
customary  and  traditional  use  of  a 
resource  may  be  self  evident  to  local 
users,  the  Board  will  base  its 
detennination  of  customary  and 
traditional  use  on  substantial 
information  of  a  reasonable  and 
defensible  natiu«.  The  extent  to  which 
a  community,  group  of  communities,  or 
area  meet  the  characteristics  of 
customary  and  traditional  use  are 
exemplified  by  eight  factors,  as  follows: 

1.  A  long-term  consistent  pattern  of 
use,  excluding  interruptions  beyond  the 
control  of  the  community  or  area; 

2.  A  pattern  of  use  recurring  in 
specific  seasons  for  many  years; 

3.  A  pattern  of  use  consisting  of 
methods  and  means  of  harvest  which 
are  characterized  by  efficiency  and 
economy  of  effort  and  cost,  conditioned 
by  local  characteristics; 

4.  The  consistent  harvest  and  use  of 
fish  or  wildlife  as  related  to  past 
methods  and  means  of  taking;  near,  or 


reasonably  accessible  from  the 
commimity  or  area; 

5.  A  means  of  handling,  preparing, 
preserving,  and  storing  fish  or  wildlife 
which  has  been  traditionally  used  by 
past  generations,  including 
consideration  of  alt«Btion  of  past 
practices  due  to  recent  technological 
advances,  where  appropriate; 

6.  A  pattern  of  use  which  includes  the 
handing  down  of  knowledge  of  fishing 
and  hunting  skills,  values  and  lore  from 
generation  to  generation; 

7.  A  pattern  of  use  in  which  the 
harvest  is  shared  or  distributed  within 
a  definable  commimity  of  persons;  and 

8.  A  pattern  of  use  which  relates  to 
reliance  upon  a  wide  diversity  of  fish 
and  wildlife  resources  of  the  area  and 
which  provides  substantial  cultural, 
economic,  social  and  nutritional 
elements  to  the  community  or  area. 

All  participating  Federal  agencies  and 
the  Regional  Councils  have  substantial 
roles  in  the  revision  of  customary  and 
traditional  use  determinations.  All 
proposals  received  in  a  timely  manner 
will  be  circulated  to  the  pertinent 
Regional  Council(s)  and  the  pubUc  for 
comment  at  the  same  time  as  proposed 
changes  in  the  subsistence  harvest 
regulations.  A  staff  analysis  will  also  be 
prepared  for  consideration  during  the 
late  Winter/Spring  Regional  Council 
meetings,  along  with  the  public 
comments  received.  The  extent  of  the 
staff  analysis  may  vary  with  the 
complexity  of  the  proposal.  The 
Regional  Coimcils  wiU  have  an 
opportunity  to  review  the  analyses, 
deliberate,  and  forward  their 
recommendations  to  the  Board  for 
action. 

The  Board  may  not  be  able  to  address 
all  customary  and  traditional  use 
detennination  proposals  during  this 
year's  regulatory  cycle.  Consequently, 
the  Board  may  need  to  establish 
priorities.  These  priorities  will  be  based 
on  public  requests,  recommendations  of 
Regional  Councils  and  Federal  land 
management  agencies,  and  the 
avail^ility  of  personnel  and  financial 
resources  to  conduct  the  work. 

Drafting  Information:  This  policy  was 
drafted  under  the  guidance  of  Richard  S. 
Pospahala,  U.S.  Fish  and  Wildlife 
Service,  Alaska  Regional  Office,  Office 
of  Subsistence  Management,  Anchorage, 
Alaska.  The  primary  authors  were 
Taylor  Brelsford  and  William  Knauer  of 
the  same  office;  Sandy  Rabinowitch  of 
the  National  Park  Service,  Alaska 
Regional  Office;  Tom  Boyd,  Bureau  of 
Land  Management,  Alaska  State  Office; 
and  Ken  Thompson,  USDA-Forest 
Service,  Alaska  Regional  Office. 
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Dated:  July  27, 1995.  Dated:  July  28, 1995. 

RiduTd  S.  PoapahaU, 

Acting  Chair,  Federal  Subsistence  Board. 

Robert  W.  Williams. 

Acting  Regional  Forester,  USDA-Forest 
Service. 

(FR  Doc.  95-19482  Filed  8-8-95;  8:45  am) 

MJJMQ  COOE  3410-1 1-M 

DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wlldflfe  Service 

50  CFR  Part  100 
WH  1018-AC82 

Subsistence  Management  Regulations 
for  Public  Lands  In  Alaska,  Subparts  C 
and  D— 1995-1996  SutMistenee  Taking 
of  nsh  and  Wildlife  Regulations  for  the 
Kenai  Peninsula 

AGENCY:  Forest  Service,  Agriculture;  and 
Fish  and  Wildlife  Service,  Interior. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes 
customary  and  traditional  use 
determinations  and  seasons  and  harvest 
limits  related  to  the  taking  of  moose  for 
subsistence  uses  on  Federal  lands  on  the 
Kenai  Peninsula  during  the  1995-1996 
regulatory  year. 

EFFECTIVE  DATES:  The  amendments  to 

§ .24  are  effective  August  10, 1995. 

The  amendments  to  § .25  are 

effective  August  10, 1995,  through  June 
30, 1996. 

FOA  FURTHER  INFORMATION  CONTACT: 
Chair,  Federal  Subsistence  Board,  c/o 
U.S.  Fish  and  Wildlife  Service, 
Attention:  Richard  S.  Pospahala,  Office 
of  Subsistence  Management,  1011  E. 
Tudor  Road,  Anchorage,  Alaska  99503; 
telephone  (907)  786-3447.  For  questions 
specific  to  National  Forest  System 
lands,  contact  Ken  Thompson,  Regional 
Subsistence  Program  Manager,  USDA, 
Forest  Service,  Alaska  Region,  P.O.  Box 
21628,  Juneau  Alaska  99802-1628, 
telephone  (907)  586-7921. 

SUPPLEMENTARY  INFORMATION: 

Cuctomary  and  Traditional  Use 
Determinations 

The  Federal  Subsistence  Board 
(Board)  implemented  a  systematic 
program  for  review  of  customary  and 
traditional  use  determinations  as 


provided  for  in  36  CFR  242  and  50  CFR 
100.  As  a  priority  consideration,  the 
Board  focused  its  determinations  on 
community  or  area  uses  of  large 
mammals  (ungulates  and  bears), 
examining  uses  of  species  of  large 
mammals  by  communities  or  areas 
rather  than  focusing  on  individual  herds 
or  populations.  The  Board  recognized 
that  subsistence  resource  use  patterns  of 
neighboring  communities  are  often 
interrelated  and  should  be  analyzed 
concurrently. 

Existing  regulations  at  36  CFR 
242.16(b)  and  50  CFR  100.16(b)  identify 
eight  factors  that  a  community  or  area 
^lall  generally  exhibit  which  exemplify 
customary  and  traditional  subsisteiu» 
uses.  The  eight  factors  are  as  follows: 

1.  A  long-term  consistent  pattern  of 
use,  excluding  interruptions  beyond  the 
control  of  the  community  or  area; 

2.  A  pattern  of  use  recurring  in 
specific  seasons  for  many  yeara; 

3.  A  pattern  of  use  consisting  of 
methods  and  means  of  harvest  which 
are  characterized  by  efficiency  and 
economy  of  effort  and  cost,  conditional 
by  local  characteristics; 

4.  The  consistent  harvest  and  use  of 
fish  or  wildlife  as  related  to  past 
methods  and  means  of  taking;  near,  or 
reasonably  accessible  from  the 
community  or  area; 

5.  A  means  of  handling,  preparing, 
preserving,  and  storing  fish  or  wildlife 
which  has  been  traditionally  used  by 
past  generations  including 
consideration  of  alteration  of  past 
practices  due  to  recent  technological 
advances,  where  appropriate; 

6.  A  pattern  of  use  which  includes  the 
handing  down  of  knowledge  of  fishing 
and  hunting  skills,  values  and  lore  from 
generation  to  generation; 

7.  A  pattern  of  use  in  which  the 
harvest  is  shared  or  distributed  within 
a  definable  commimity  of  persons;  and 

8.  A  pattern  of  use  which  relates  to 
reliance  upon  a  wide  diversity  of  fish 
and  wildlife  resources  of  the  area  and 
which  provides  substantial  cultural, 
economic,  social  and  nutritional 
elements  to  the  community  or  area. 

Each  Federal  Subsistence  Regional 
Advisory  Council  (Regional  Council) 
has  a  substantial  role  in  reviewing  and 
developing  information  on  which  to 
base  a  recommendation  to  the  Board 
concerning  customary -and  traditional 
use  determinations.  The  Southcentral 
RegloDal  Council  had  available  for 
consideraton  an  extensive  compilation 
of  existing  information  on  historic  and 
contemporary  large  mammal  resource 
use  patterns  by  rural  Kenai  Peninsula 
communities.  A  draft  report,  dated 
December  8, 1993,  incorporated 
information  fiom  historic  ethnographic 


sources;  census  data;  commimity 
surveys  conducted  by  the  Alaska 
Department  of  Fish  and  Game,  Division 
of  Subsistence;  and  harvest  ticket  and 
sealing  records  compiled  by  the  Alaska 
Department  of  Fish  and  Game. 

During  its  public  meeting  of  February 
28-March  2, 1995,  the  Southcentral 
Regional  Council  reviewed  and 
discussed  written  information  and  oral 
testimony  on  resource  use  patterns  as 
related  to  the  eight  factors  for  the  Kenai 
Peninsula  rural  communities  of 
Whittier,  Hope,  Cooper  Landing, 
Ninilchik,  the  Homer  rural  area, 
Nanwalek  (formerly  known  as  EngUsh 
Bay),  Port  Graham  and  Seldovia.  Based 
on  this  review  and  discussion,  the 
Southcentral  Regional  Council 
developed  and  submitted  to  the  Board 
recommendations  for  customary  and 
traditional  use  determinations  for  rural 
communities  in  Units  7  and  15.  The 
Board  adopted  these  recommendations, 
and  subsequently  issued  a  proposed 
rule  announcing  its  action.  Following 
the  public  comment  period  for  the  - 
proposed  rule,  the  Southcentral 
Regional  Council  convened  in  a  pubUc 
session  on  July  12, 1995,  and  re- 
evaluated the  recommendations 
reflected  in  the  proposed  rule,  revising 
its  recommendation  to  the  Board.  The 
revised  recommendations  called  for 
positive  customary  and  traditional  use 
determinations  for  moose  in  Unit  15  by 
the  tommunities  of  Ninilchik,  Seldovia, 
Nanwalek,  and  Port  Graham.  The 
revised  recommendations  also  called  for 
deferral  of  customary  and  traditional 
use  findings  for  species  other  than 
moose,  and  for  communities  other  than 
Ninilchik,  Seldovia,  Nanwalek,  and  Port 
Graham. 

At  its  July  13, 1995,  pubUc  meeting, 
the  Board  amended  the  proposed  rule  in 
response  to  several  considerations.  A 
primary  consideration  was  the  revised 
recommendations  submitted  by  the 
Southcentral  Regional  Council  An 
additional  consideration  was 
compelling  public  testimony  calling 
into  question  the  factual  basis  for  the 
proposed  customary  and  traditional  use 
determinations.  A  related  concern  was 
that  the  customary  and  traditional  use 
determinations  in  the  proposed  rule 
may  not  have  been  supported  by 
substantial  evidence  reflecting  the  eight 
factors  used  to  access  customary  and 
traditional  uses,  particularly  with  regard 
to  the  factors  concerning  long-term 
consistent  pattern  of  local  resource  use 
and  the  community's  pattern  of  reliance 
upon  a  wide  diversity  of  local  resources 
for  cultural,  economic,  social  and 
nutritional  needs. 

The  Board  adopted  the  Southcentral 
Regional  Coundl's  revised 
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recommendation  to  defer  action  on 
customary  and  traditional  use 
determinations  for  species  other  than 
moose,  and  for  conmumities  other  than 
Ninilciuk,  Seldovia,  Nanwalek,  and  Port 
Graham.  The  Board  also  adopted  the 
Southcentral  Regional  Council's  revised 
recommendation  that  the  communities 
of  Ninilchik,  Seldovia,  Nanwalek,  and 
Port  Graham  have  customary  and 
traditional  use  of  moose  in  Units  15(B) 
and  15(C).  The  Board  deferred  the 
Southcentral  Regional  Coimcil's 
recommendation  calling  for  positive 
customary  and  traditional  use 
determinations  for  moose  in  Unit  15(A) 
for  the  communities  of  Ninilchik  and 
Seldovia  because  use  of  this  subunit  by 
residents  of  Ninilchik  and  Seldovia  is 
extremely  low.  The  aforementioned 
customary  and  use  determinations  are 
found  in  the  changes  delineated  for 
section .24. 

Changes  fisr  the  1995-1996  Seasons  and 
Bag  limit  Regolations 

The  Regional  Coimdl  also  proposed 
Federal  subsistence  seasons  for  the 
taking  of  moose  on  public  lands  in  Unit 
15.  The  Regional  Council 
recommendation  was  for  an  any-bull 
harvest  season  beginning  August  10, 
1995  and  ending  September  20.  1995. 
The  Board,  however,  was  persuaded  by 
the  biological  data  concluding  that 
recognized  principles  of  fish  and 
wildlife  conservation  would  be  violated 
in  that  adverse  impacts  would  result  to 
the  moose  population  from  any 
significant  harvest  of  bulls  in  the  middle 
age  categories.  Since  1987,  anUer 
restrictions  have  been  a  key  part  of  the 
management  efforts  to  rectify  alarmingly 
low  bullxow  ratios  in  the  Kenai 
Peninsula  moose  population.  This 
management  regime  has  had  positive 
effects,  resulting  in  "a  dramatic 
improvement  in  the  moose  population 
composition,  allowing  for  longer 
hunting  seasons,  larger  animals  being 
taken,  and  a  larger  overall  harvest. 
However,  the  gains  could  be  reversed 
and  conservation  of  a  healthy  moose 
population  jeopardized  under  an  any- 
bull  subsistence  harvest  opportunity. 
The  adverse  impacts  of  an  any-bull 
harvest  could  also  be  detrimental  to  the 
satisfaction  of  subsistence  opportunities 
over  the  longer  term.  In  addition,  local 
wildlife  biologists  report  that  the  high 
snow  fall  of  the  1994-95  winter  has 
resulted  in  high  natural  mortality,  with 
viitually  no  recruitment  into  the  spike- 
fork  age  class  of  bull  moose  anticipated 
this  coming  year.  The  Board  therefore 
retained  the  antler  restriction  previously 
in  effect  as  a  part  of  the  subsistence 
seasons  in  Unit  15  to  avoid  adverse 
biological  consequences.  The  seasons 


and  harvest  limits  are  found  in  the 

changes  to  section .25. 

Regulations  contained  in  this  final 
rule  will  take  effect  on  August  10. 1995. 
The  Departments  waived  the  30-day 
effective  date  time  period  for  the  final 
rule  in  order  to  provide  the  maximum 
opportimity  for  pubUc  participation 
during  the  comment  period  following 
pubUcation  of  the  proposed  rule,  while 
simultaneously  allowing  the  himting 
season  to  start  on  August  10, 1995. 

Applicability  of  Subparts  A,  B,  and  C 

Subparts  A,  B,  and  C  of  the 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  50  CFR 
§§  100.1  to  100.24  and  36  CFR  §§  242.1 
to  242.24,  remain  effective  and  apply  to 
this  proposed  rule.  Therefore,  all 
definitions  located  at  50  CFR  §  100.4 
and  36  CFR  §  242.4  apply  to  regulations 
foimd  in  these  subparts.  The  identified 
sections  include  definitions  for  the 
following  terms: 

"Federal  lands  means  lands  and 
waters  and  interests  therein  tiUe  to 
which  is  in  the  United  States";  and 
"public  land  or  public  lands  means 
lands  situated  in  Alaska  which  are 
Federal  lands,  except — 

(1)  land  selections  of  the  State  of 
Alaska  which  have  been  tentatively 
approved  or  validly  selected  under  the 
Alaska  Statehood  Act  and  lands  which 
have  been  confirmed  to,  validly  selected 
by,  or  granted  to  the  Territory  of  Alaska 
or  the  State  under  any  other  provision 
of  Federal  Law; 

(2)  land  selections  of  a  Native 
Corporation  made  imder  the  Alaska 
Native  Claims  Settlement  Act  which 
have  not  been  conveyed  to  a  Native 
Corporation,  unless  any  such  selection 
is  determined  to  be  invalid  or  is 
relinauished;  and 

(3)  lands  referred  to  in  Section  19(b) 
of  the  Alaska  Native  Claims  Settlement 
Act." 

PubUc  Review  Process — ^Public 
Meetings  and  Analysis  of  Comments 

Following  publication  of  the  proposed 
rule  on  May  9, 1995  (60  FR  24601). 
public  meetings  were  held  in  Seldovia, 
Port  Graham,  Hope,  Cooper  Landing, 
Soldotna,  Homer,  Ninilchik,  and 
Anchorage.  The  Southcentral  Regional 
Council  met  in  a  public  session  on  July 
12, 1995,  to  review  the  proposed  rule 
and  public  comments  and  to  develop  a 
final  recommendation  to  the  Board.  The 
Board  also  met  in  a  public  session  on 
July  13,  1995,  to  review  the  comments 
and  reach  a  final  decision  on  the 
proposed  rule.  During  the  60-day 
comment  period  and  in  the  months 
preceding  it,  the  Board  received  183 
writien  comments,  niunerous  phone 


calls,  and  one  petition,  in  addition  to 
oral  testimony  presented  at  the  various 
meetings  which  were  attended  by  over 
500  people.  The  comments  and 
testimony  were  overwhelmingly 
opposed  to  the  proposed  rule  and  the  ■ 
rural  designations  on  the  Kenai 
Peninsula.  Following  is  an  analysis  of 
public  comments: 

A  number  of  commentors  indicated 
that  their  community's  proposed 
customary  and  traditional  use 
determinations  were  in  error, 
particularly  for  some  communities  in 
Unit  15.  As  discussed  above,  the 
Regional  Council  and  Board  have 
reexamined  those  determinations.  The 
final  rule  reflects  revised  customary  and 
traditional  use  determinations  that 
comport  with  the  best  information 
available  relative  to  customary  and 
traditional  use's. 

Some  commentors  felt  that  the  moose 
season  is  being  set  too  early  in  the  year. 
The  weather  is  too  warm  and  the  meat 
will  spoil  before  it  can  be  taken  care  of. 
This  concern  is  not  without  merit,  but 
the  State  has  used  early  seasons  on  a 
regular  basis  and,  if  harvested  wildlife 
are  dressed  immediately  and  kept  cool, 
the  meat  can  be  prevented  from 
spoiling.  A  later  season  would  expose 
rutting  bulls  to  possible  overharvest  and 
the  meat  of  bulls  in  rut  is.  not  as 
palatable. 

Two  commentors  suggested 
eliminating  hunting  seasons  and 
initiating  a  family  harvest  quota,  ff 
seasons  were  eliminated,  hunting 
during  the  summer  could  significanUy 
increase  the  harvest  of  prime  breeding 
animals  because  of  incomplete  antler 
development;  hunting  diuing  the  spring 
could  put  imwanted  stress  on  the 
pregnant  cows,  possibly  reducing  the 
calving  rate.  Existing  regulations  do 
allow  the  Board  to  estabUsh  a  family 
quota,  community  harvest  system,  or 
other  alternative  harvest  systems 
consistent  with  historic  harvest 
patterns.  A  family  quota  system  was  not 
part  of  the  recommendation  before  the 
Board  in  the  current  rulemaking. 
However,  a  proposal  requesting  this 
type  of  system  could  be  submitted  this 
fall  for  Board  consideration  in  the  next 
regulatory  cycle. 

Some  commentors  believed  that  the 
antler  restrictions  are  not  a  customary 
and  traditional  harvest  practice  and  are 
a  restriction  on  the  subsistence  user. 
The  Board  recognizes  that  harvesting 
animals  based  on  antler  restrictions  is 
not  a  customary  or  traditional  practice. 
However,  antler  restrictions  have  been 
demonstrably  effective  in  improving  the 
health  of  the  Kenai  Peninsula  moose 
population,  which  suffered  from  very 
low  bull:cow  ratios  as  recently  as  1986. 
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These  antler  restrictions  protect  the 
continued  opportunity  for  the 
satisfiaction  of  subsistence  needs  over 
the  long  term  and  provide  more  meat  for 
the  subsistence  user. 

Some  commentors  believed  that 
ANILCA  requires  that  Federal  lands  be 
closed  to  harvest  by  non-subsistence 
users  before  any  restriction,  such  as  the 
antler  restriction,  is  imposed  on 
subsistence  hunters.  The  Board 
recognizes  the  responsibility  to  provide 
a  meaningful  priority  for  subsistence 
uses  over  non-subsistence  uses  on  the 
Federal  pubUc  lands,  and  that  non- 
subsistence  uses  must  be  reduced  or 
proscribed  before  subsistence  uses  are 
limited.  The  Board  determined  that  after 
a  decade  and  a  half  with  no  subsistence 
seasons,  the  Federal  subsistence  moose 
season  for  Unit  15(B]  and  15(C)  on  the 
Kenai  Peninsula  represents  a  major 
advance  in  providing  for  subsistence 
uses.  The  subsistence  moose  season 
adopted  by  the  Board  implements  a 
subsistence  priority  in  that  during  the 
first  ten  days  of  the  season,  subsistence 
users  exercise  an  exclusive  harvest 
opportunity  on  Federal  public  lands. 
'This  will  result  in  a  significant 
reallocation  of  harvest  toward 
subsistence  users.  Non-Federally 
qualified  subsistence  users  are  restricted 
to  entering  Federal  lands  to  himt  moose 
ten  days  later  imder  the  State  season 
starting  on  August  20.  The  Federal  and 
State  seasons  both  end  of  September  20, 
and  both  include  the  antler  restriction, 
which  is  at  the  center  of  management 
efforts  to  conserve  a  healthy  moose 
population  on  the  Kenai  Peninsula. 

Many  commentors  believed  that  the 
rural  priority  unfairly  discriminates 
against  non-rural  residents.  Sections 
801(5),  802(1),  and  803  of  ANILCA 
confine  the  eligibility  for  quaHfying  for 
a  subsistence  priority  to  rural  Aiaska 
residents.  The  Board  is  obligated  to 
implement  the  rural  priority  as 
mandated  by  Congress  in  ANILCA. 

A  large  number  of  commentors 
believe  that  the  commimities  of  Hope, 
Cooper  I.anding,  Ninilchik,  and  other 
areas  on  the  Peninsuia  with  the 
exception  of  Port  Graham,  Nanwalek^ 
and  possibly  Seldovia  are  non-rural. 
The  issue  of  whether  or  not  a 
community  is  rural  or  nonrural  for  the 
purposes  of  TiUe  Vm  is  beyond  the 
scope  of  this  rulemaking.  "The  Board 
will,  however,  in  the  future,  reexamine 
these  communities  to  determine  if  their 
status  should  be  changed.  That  effort 
will  be  widely  pubUcized  and 
comments  solicited  fiom  the  public. 

Two  commentors  indicated  that  they 
believed  an  economic  analysis  should 
be  completed  for  this  rule.  The 
economic  impacts  of  this  rule  are 


minimal,  because  there  is  no  closure  of 
Federal  pubUc  lands  to  non-Federally 
qualified  users.  Should  it  be  necessary 
to  close  the  Federal  lands  to  non- 
Federally  qualified  users,  a  more 
detailed  examination  of  the  eccmomic 
impacts  will  be  completed. 

A  number  of  commentors  were 
concerned  about  non-residents  and  part- 
time  stmamer  residents,  as  well  as  new 
residents  hunting  under  the  Federal 
Subsistence  Management  regulations. 
Federal  regulations  prohibit  anyone 
except  Federally-qualified  subsistence 
users  from  hunting  under  the  Federal 
Subsistence  Management  regulations. 
The  regulations  define  resident  as  "any 
person  who  has  his  or  her  primary, 
permanent  home  within  Alaska  and 
whenever  absent .  .  .  has  the  intention 
of  returning  to  it."  These  regtilations 
automatically  disqualify  nonresidents 
and  part-time  residents.  They  do 
provide  the  opportunity  for  new 
residents  moving  permanently  into  a 
rural  commimity  to  adopt  the  practices 
of  that  community,  including  the 
subsistence  taking  of  fish  and  wildlife 
resources. 

A  few  commentors  felt  that  non-rural 
residents  were  discriminated  against 
because  they  had  no  representation  on 
the  Southcentral  Regional  Council.  The 
only  requirement  for  membership  on  the 
Regionfd  Council  is  residency  within 
the  region.  Applications  are  solicited 
annually  with  the  most  qualified 
individuals,  based  on  their  knowledge 
ef  subsistence  uses  and  needs  and  their 
knowledge  of  other  uses  of  fish  and 
wildlife  resources,  being  recommended 
to  the  Secretaries  for  appointment. 
Members  of  the  Regional  Coimcils 
represent  their  entire  region.  Currently 
two  members  of  the  Southcentral 
Regional  Cotmdl  are  from  the  Kenai 
Peninstila. 

A  few  individuals  stated  that  there 
was  inadequate  opportimity  for  public 
input.  Recognizing  the  level  of  public 
concern  and  the  importance  of  this 
issue,  the  Board  set  a  comment  period 
that  exceeded  60  days  and  held  pubUc 
hearings  in  7  communities  on  the  Kenai 
Peninsula  plus  Anchorage.  The  hearings 
were  held  during  the  day  and  in  the 
evening,  during  the  week  and  on  the 
weekend  to  provide  ample  opportunity 
for  public  comment. 

Some  conunentors  felt  that  the 
proposed  regiilations  ignore  the 
purposes  for  which  the  Kenai  National 
Wildlife  Refuge  was  established  and 
that  subsistence  is  not  consistent  with 
those  piuposes.  The  purposes  of  the 
refuge  as  stated  in  Section  303  of 
ANILCA  and  the  Section  804 
subsistence  priority  are  not  mutually 
exclusive.  Implementation  of  the 


subsistence  priority  does  not  prevent 
die  Fish  and  Wildlife  Service  frran 
fulfilling  its  responsibility  to  manage 
the  Kenai  Refuge  according  to  the 
Section  303  purposes. 

Many  commentors  indicated  that  the 
Federal  government  should  not  be 
involved  in  management  of  fish  and 
wildlife  resources  in  Alaska.  The 
Secretaries  and  the  Board  agree  that  it 
is  preferable  for  the  State  of  Alaska  to 
manage  the  subsistence  taking  and  use 
of  fish  and  wildlife.  However,  until  such 
time  as  the  State  comes  into  compliance 
with  Title  Vm,  the  Federal  government 
must  provide  implementation  of  Title 
vm  as  directed  by  Congress. 

CmfdroMBce  witk  Statutory  and 
Kegulatory  Aatliuities 

National  Environmental  Policy  Act 
Compliance 

A  Draft  Environmental  Impact 
Statement  (EIS)  that  described  four 
alternatives  for  developing  a  Federal 
Subsistence  Management  Program  was 
distributed  for  public  comment  on 
October  7. 1991.  That  document 
described  the  major  issues  associated 
with  Federal  subsistence  management 
as  identified  through  public  meetings, 
written  comments  and  staff  analysis  and 
examined  the  environmental 
consequences  of  the  four  alternatives. 
Proposed  regulations  (Subparts  A,  B, 
and  C)  that  would  implement  the 
preferred  ahemative  were  included  in 
the  DEIS  as  an  appendix  The  DEIS  and 
the  proposed  administrative  regulations 
presented  a  framework  for  an  annual 
regulatory  cycle  regarding  subsistence 
hunting  and  fishing  regulations  (Subpart 
D).  The  Final  Environmental  Impact 
Statement  (FEIS)  was  published  on 
February  28. 1992. 

Based  on  the  public  comment 
received,  the  analysis  contained  in  the 
FEIS.  and  the  recommendations  of  the 
Federal  Subeistrace  Board  and  the 
Department  of  the  hiterior's  Subsistence 
Policy  Group,  it  was  the  decision  of  the 
Secretary  of  the  Interior,  with  the 
conciurence  of  the  Secretary  of 
Agriculture,  through  the  U.S.  . 
Department  of  Agriculture-Forest 
Service,  to  implement  a  modified 
Ahemative  IV  as  identified  in  the  I^S 
and  FEIS  (Record  of  Decision  on 
Subsistence  Management  for  Federal 
PubUc  Lands  in  Alaska  (ROD),  signed 
April  6. 1992).  The  DEIS  and  \he 
selected  alternative  in  the  FEIS  defined 
the  administrative  framework  of  an 
annual  regulatory  cycle  for  subsistence 
hunting  and  fishing  regulations.  The 
final  nde  for  Subsistence  Management 
Regulation  for  Public  Lands  in  Alaska. 
Subparts  A,  B,  and  C  (57  FR  22940- 
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22964)  implemeots  the  Federal 
Subsistence  Management  Program  and 
includes  a  framework  for  an  annual 
cycle  for  subsistence  hunting  and 
fishing  regulations. 

Compliance  with  Section  810  of 
ANILCA 

The  intent  of  all  Federal  subsistence 
regulations  is  to  accord  subsistence  uses 
of  fish  and  wildlife  on  public  lands  a 
priority  over  the  taking  of  fish  and 
wildlife  on  such  lands  for  other 
purposes,  unless  restriction  is  necessary 
to  conserve  healthy  fish  and  wildlife 
populations.  A  Section  810  analysis  was 
completed  as  part  of  the  FEIS  process. 
The  final  Section  810  analysis 
determination  ap]}ears  io  the  April  6, 
1992.  ROD  which  found  that  the  Fedoal 
Subsistence  Management  Program, 
under  a  modified  Alternative  IV  with  an 
annual  process  for  setting  hunting  and 
fishing  regulations,  had  no  significant 
possibility  of  a  significant  restriction  of 
subsistence  uses. 

Paperwork  Reduction  Act 

These  rules  contain  information 
collection  requirements  subject  to  Office 
of  Management  and  Budget  (OMB) 
approval  under  44  U.S.C.  3501-3520. 
Tliey  apply  to  the  use  of  public  lands  in 
Alaska.  The  information  collection 
requirements  described  above  are 
approved  by  the  OMB  under  44  U.S.C. 
3501  and  have  been  assigned  clearance 
number  1018-0075. 

Public  reporting  burden  for  the 
pennit(s)  required  by  this  docimient  is 
estimated  to  average  .1382  hoiu^  per 
resp<mse,  including  time  for  reviewing 
instructicHu,  gathering  emd  maintaining 
data,  and  completing  and  reviewing  the 
form.  Direct  comments  on  the  burden 
estimate  or  any  other  aspect  of  this  form 
to:  Information  Collection  Officer,  U.S. 
Fish  and  Wildlife  Swvice,  1849  C  Street. 
NW.  MS  224  ARLSQ,  Washington.  DC 
20240;  and  the  Office  of  Management 
and  Budget.  Paperwork  Reduction 
Project  (1018-0075).  Washington.  DC 
20503.  Additional  information 


collection  requirements  may  be  imposed 
if  Local  Advisory  Committees  subject  to 
the  Federal  Advisory  Committee  Act  are 
established  under  Subpart  B.  Such 
requirements  will  be  submitted  to  OMB 
for  approval  prior  to  their 
implementation. 

This  rule  was  not  subject  to  OMB 
review  under  Executive  Order  12866. 

Economic  Effects 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  number  of  small 
entities,  which  includes  small 
businesses,  organizations  or 
govenunental  jiuisdictions.  The 
Departments  have  determined  that  this 
rulemaking  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act. 

This  rulemaking  will  impose  no 
significant  costs  on  small  entities;  the 
exact  number  of  businesses  and  the 
amount  of  trade  that  will  result  from, 
this  Federal  land-related  activity  is 
unknown.  The  aggregate  effect  is  an 
insignificant  positive  economic  effect  on 
a  nimiber  of  small  entities.  The  munber 
of  small  entities  affected  is  unknown; 
but,  the  fact  that  the  positive  effects  will 
be  seasonal  in  natiue  and  will,  in  most 
cases,  merely  continue  preexisting  uses 
of  publialands  indicates  that  they  will 
not  be  significant. 

These  regulations  do  not  meet  the 
threshold  criteria  of  "Federalism 
Effects"  as  set  forth  in  Executive  Order 
12612.  Title  Vm  of  ANILCA  requires  the 
Secretaries  to  administer  a  subsistence 
preference  on  public  lands.  The  scope  of 
this  program  is  limited  by  definition  to 
certain  public  lands.  Likewise,  these 
regulations  have  no  significant  takings 
implication  relating  to  any  property 
rights  as  outlined  1^  Executive  Order 
12630. 

Drafliiig  Infonnatiim 

These  regulations  were  drafted  by 
William  Knauer  imder  the  guidance  of 


Richard  S.  Pospahala,  of  the  Office  of 
Subsistence  Management,  Alaska 
Regional  Office,  U.S.  Fish  and  Wildlife 
Service,  Anchorage,  Alaska.  Additional 
guidance  was  provided  by  Thomas  H. 
Boyd,  Alaska  State  Office,  Bureau  of 
Land  Management:  Sandy  Rabinowitch, 
Alaska  Regional  Office,  National  Park 
Service;  John  Borbridge,  Alaska  Area 
Office,  Biueau  of  Indian  Affairs;  and 
Ken  Thompson.  USDA-Forest  Service. 

UstofSubiects 

36  CFR  Part  242 

Administrative  practice  and  ' 

procedure,  Alaska,  Fish,  National 
Forests,  Public  Lands,  Reporting  and 
recordkeeping  requirements.  Wildlife. 

50  CFR  Part  100 

Administrative  practice  and 
procedure,  Alaska,  Fish,  Public  Lands, 
Reporting  and  recordkeeping 
requirements.  Wildlife. 

For  the  reasons  set  out  in  the 
preamble.  Title  36,  Part  242,  and  Title 
50,  Part  100,  of  the  Code  of  Federal 
Regulations,  are  amended  as  set  forth 
below. 

PART  ^—SUBSISTENCE 
MANAGEMENT  REGULATIONS  FOR 
PUBLIC  LANDS  IN  ALASKA 

1.  The  authority  citation  for  both  36 
CFR  Part  242  and  50  CFR  Part  100 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  3, 472,  551, 668d(i. 
3101-3126;  18  U.S.C  3551-3586;  43  U.S.C 
1733. 

2.  Section .24(a)(1)  is  amended  in 

the  table  under  "Area."  "Species,"  and 
"Determination"  by  removing  the  entry 
for  "Unit  15  (A)  and  (B),"  and  two 
entries  for  "Unit  15(C)"  for  "Moose" 
and  adding  the  following  new  entries  in 
their  place  to  read  as  follows: 

i M   CuatomanfandtndMonaluae 

(a)  *  •  • 
(1)  *  *  • 


Area 


Species 


Oeterrnnalion 


Ur*  15(A) Moose  . 

Unit  15  (B)  and  (C) Moose  , 


No  subsistence. 

Residents  of  NInilchic.  Sektovia.  Nanwalek.  and  Port  Graham. 


♦k    ^'  i^°«i,i— u  n**ll^*^^^^"!P'  js„a™ended  in  the  table  under  "Hunting"  by  adding  an  entry  for  "Moose"  after 
the  mtry  for   Black  Bear   to  read  as  follows:  jo  j 

I Jas   SubeiaiMteetaidng  of  wildlife. 

•  •  •  •  • 

(k)  •  •  * 
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(15)  *  •  * 
(iii)  •  •  • 
CD)  •  '  ' 


Harvest  limits 


Open  season 


HUNTING: 

Mbbse: 


Unit  15  (B)  and  (C)— 1  antlered  bull  with  spike-fofk  or  50-inch  antlers  or  with  3  or  niore  brow  tines  on  either  antler,  by    Aug.lO-Sept.  20. 

Federal  registration  permit  only. 
Remainder  of  Unit  15 „ „ nq  open  season. 


Dated:  July  27, 1995. 
Ridiard  S.  Pospahala, 
Acting  Chair.  Federal  Subsistence  Board. 

Dated:  July  28. 1995. 
Robert  W.  Wiiliama, 

Reponal  Forester,  USDA— Forest  Service. 
[FR  Doc.  95-19483  Filed  8-8-95;  8:45  am] 
WILMO  CODE  3410-11-M;  4»10-S«-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  52 
[AH-FRL-6268-6;  Docket  No.  A-«2-65] 
RIN2060-AG04 

Requlremefits  for  Preparation, 
Adoption,  and  Submittal  of 
Imptomentatlon  Plans 

AGENCY:  Enviroiunectal  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  The  "Guideline  on  Air 
Quality  Models  (Revised)"  (hereinafter, 
the  "Guideline"),  as  modified  by 
supplement  A  (1987)  and  supplement  B 
(1993),  sets  forth  air  quality  models  and 
guidance  for  estimating  the  air  quality 
impacts  of  sources  and  for  specifying 
emission  limits  for  them.  The  Guideline, 
codified  as  appendix  W  to  40  CFR  part 
51,  is  referenced  in  the  PSD  (Prevention 
of  Significant  Deterioration)  regulations 
and  is  applied  to  SIP  revisions  for 
existing  soiuces  and  to  all  new  source 
reviews.  On  November  28, 1994  EPA 
issued  a  Notice  of  Proposed  Rulemaking 
to  augment  the  final  rule  that  was 
published  on  July  20, 1993.  Today  EPA 
takes  final  action  that  makes  several 
additions  and  changes  as  supplement  C 
to  the  Guideline.  Supplement  C  does  the 
following:  incorporates  improved 
algorithms  for  treatment  of  area  soiuces 
and  dry  deposition  in  the  Industrial 
Source  Complex  (ISC)  model,  adopts  a 
solar  radiation/delta-T  (SRDT)  method 
for  estimating  atmospheric  stability 
categories,  adopts  a  new  screening 


approach  for  assessing  annual  NO3 
impacts,  and  adds  SLAB  and 
HGSYSTEM  as  alternative  models.  This 
action  is  responsive  to  public  comments 
received.  Adoption  of  these  new  and 
refined  modeling  techniques  and 
associated  guidance  should  significantly 
improve  the  technical  basis  for  impact 
assessment  of  air  pollution  sources. 

EFFECTIVE  DATE:  This  rule  is  effective 
September  8, 1995. 

ADDRESSES:  Docket  Statement:  All 
documents  relevant  to  this  rule  have 
been  placed  in  Docket  No.  A-92-65, 
located  in  the  Air  Docket  (6102),  Room 
M-1500,  Waterside  Mall,  Attention: 
Docket  A-92-65,  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington.  DC  20460.  This  docket  is 
available  for  public  inspection  and 
copying  between  8:00  a.m.  and  5:30 
p.m.,  Monday  through  Friday,  at  the 
address  above. 

Ekxnunent  Availability:  Copies  of 
supplement  C  to  the  Guideline  may  be 
obtained  by  downloading  a  text  file 
fiom  the  SCRAM  (Support  Center  for 
Regulatory  Air  Models)  electronic 
bulletin  board  system  by  dialing  in  on 
(919)  541-5742.  Supplement  C  may  also 
be  obtained  upon  written  request  from 
the  Air  Quality  Modeling  Group,  U.S. 
Environmental  Protection  Agency  (MD- 
14),  Research  Triangle  Park,  NC  27711. 
The  "Guideline  on  Air  Quality  Models 
(Revised)"  (1986),  supplement  A  (1987), 
supplement  B  (1993),  and  supplement  C 
(1995)  are  for  sale  from  the  U.S. 
Department  of  Commerce,  Technical 
Information  Service  (NTIS),  5825  Port 
Royal  Road,  Springfield,  VA  22161. 
These  documents  are  also  available  for 


inspection  at  each  of  the  ten  EPA 
Regional  Offices  and  at  the  EPA  library 
at  401  M  Street  SW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  Tikvart,  Leader,  Air  Quality 
Modeling  Group,  Office  of  Air  Quality 
Planning  and  Standards,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711; 
telephone  (919)  541-5561  orC.  Thomas 
Coulter,  telephone  (919)  541-0832. 

SUPPLEMENTARY  INFORMATION: 
Background ' 

The  purpose  of  the  Guideline  ^  is  to 
promote  consistency  in  the  use  of 
modeling  within  the  air  management 
process.  The  Guideline  provides  model 
users  with  a  common  basis  for 
estimating  pollution  concentrations, 
assessing  control  Strategies  and 
specifying  emission  limits;  these 
activities  are  regulated  at  40  CFR  51.46, 
51.63,  51.112,  51.117,  51.150,  51.160, 
51.166,  and  51.21.  The  Guideline  was 
originally  published  in  April  1978.  It 
was  incorporated  by  reference  in  the 
regulations  for  the  Prevention  of 
Significant  Deterioration  of  Air  Quality 


■  In  reviewing  this  preamble,  note  the  distinction 
between  the  terms  "supplement"  and  "appendix". 
Supplements  A,  B  and  C  contain  the  replacement 
pages  to  effect  Guideline  revisions;  appendix  A  to 
the  Guideline  is  the  repository  for  preferred  models, 
while  appendix  B  is  the  repository  for  alternate 
models  justified  for  use  on  a  case-by<ase  basis. 

'Guideline  on  Air  Quality  Models 
"(Revi8ed)"(1986][EPA-450/2-78-027Rl,  with 
supplement  A  (1987)  and  supplement  B  (1993), 
hereinafter,  the  "Guideline".  The  Guideline  is 
published  as  appendix  W  of  40  CFR  part  51.  The 
text  of  appendix  W  will  be  appropriately  modified 
to  effect  the  revisions  incorporated  as  supplement 
C 
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in  June  1978  (43  FR  26380).  The 
Guideline  was  subsequently  revised  in 

1986  (51  FR  32176).  and  later  updated 
with  the  addition  of  supplement  A  in 

1987  (53  FR  393).  The  last  such  revision 
was  supplement  B,  issued  on  July  20, 
1993  (58  FR  38816).  The  revisions  in 
supplement  B  included  techniques  and 
gviidance  for  situations  where  specific 
procedures  had  not  previously  been 
available,  and  also  improved  several 
previously  adopted  techniques. 

During  the  public  comment  period  for 
supplement  B,  EPA  received  requests  to 
consider  several  additional  new 
modeling  techniques  and  suggestions 
for  enhanced  technical  guidance. 
However,  because  there  was  not 
sufficient  time  for  the  public  to  review 
the  new  techniques  and  technical 
guidance  before  promulgation  of 
supplement  B,  the  new  models  and 
enhanced  technical  guidance  could  not 
be  included  in  the  supplement  B 
rulemaking.  Thus,  in  a  subsequent 
regulatory  proposal,  EPA  proposed  to 
revise  the  Guideline  and  sought  public 
comment  on  the  following  four  items: 
incorporation  of  improved  algorithms 
for  treatment  of  area  sources  and  dry 
deposition  in  the  Industrial  Source 
Complex  (ISC)  model,  adoption  of  a- 
solar  radiation/delta-T  (SRDT)  method 
for  estimating  atmospheric  stability 
categories,  adoption  of  amew  screening 
approach  fior  assessing  annual  NOj 
impacts,  and  addition  of  SLAB.and' 
HGSYSTEMas  alter&ativeinodels. 

FinalActioa    . 

Today's  action  amends  appendix  W  of 
40  CFR  part  5 1  to  effect  the  revisions 
known  as  supplemental,  slightly 
modified  in  form  since  proposal.  All 
significant  comments  have  been 
considered,  and  whenever  they  revealed 
any  new  information  or  su^ested  any 
alternative  solutions,  such  were 
considered  in  EPA's  final  action. 

As  proposed,  EPA  is  replacing  the 
area  source  algorithm  in  the  Industrial 
Source  Complex  model  with  a  new  one 
based  on  a  double  integration  of  the 
Gaussian  plume  kernel  for  area  sources. 
This  replacement  includes  that  of  the 
finite  line  segment  approximation 
employed  by  the  short  term  version  of 
ISC  and  of  the  virtual  point  source 
technique  used  in  the  long  term  version 
of  ISC. 

As  proposed,  EPA  is  replacing  the  dry 
deposition  algorithm  in  ISC  with  an 
improved  technique  that  is  more 
accurate  for  estimating  deposition  for 
small  (i.e.,  <  20(un  diameter)  particles. 
Use  the  deposition  algorithm  in 
modeling  analyses  in  which  particle 
settling  is  considered  important  will 
remain  optional. 


EPA  will  adopt  the  solar  radiation/ 
delta-T  (SRDT)  method  for  Pasquill- 
Gifford  (P-G)  stability  classification 
discussed  in  section  9  of  appendix  W. 
However,  instead  of  adopting  the  SRDT 
method  as  a  replacement  for  the 
^currently  accepted  ttubulence-based 
methods  (i.e.,  o^  and  Oe),  as  proposed, 
SRDT  will  join  them  as  an  ensemble  of 
acceptable  methods.  Furthermore,  while 
the  current  hierarchy  of  acceptable 
methods  is  eliminated,  the  Turner 
method  using  on-site  wind  speed  and 
representative  cloud  cover  observations, 
remains  the  preferred  classification 
method. 

As  proposed,  EPA  revises  the  annual 
NO2  screening  technique  described  in 
section  6  of  appendix  W.  The  new 
technique,  known  as  the  Ambient  Ratio 
Method  (ARM),  is  simpler  and  less 
conservative  than  the  Ozone  Limiting 
Method  (OLM)  it  replaces. 

As  proposed,  EPA  adds  two  new 
models,  namely  SLAB  and  HGSYSTEM, 
as  alternative  models  for  use  on  a  case- 
by-case  basis. 

DiflCUBsien  oEFublic  Commentsand 
Issue* 

All  comments  submitted  to  Docket 
No.  A-9Z-65  are  filed  in  Docket 
Category  TV-D.  EPA  has  summarized 
these  comnrents,^  developed  detailed 
responses,  and  drawn  conclusions  on-" 
appropriate.actions  for  this  Notice  of 
Final  Rulemaking  in  an  external  Agency 
document.^  In  this  dociunent,  all 
significant  conunents  have  been' 
considered  and  discussed.  Whenever 
the  comments  revealed  any  new 
information  or  suggested  any  alternative 
solutions,  such  were  coasidered  in 
EPA's  final  acticm. 

Major  issues  raised  by  the 
commenters,  along  with  EPA  responses, 
are  summarized  below.  Guidance  and 
editorial  changes  associated  with  the 
resolution  of  these  issues  are  adopted  in 
the  appropriate  sections  of  the 
Guideline  and  are  promulgated  as 
supplement  C  (1995)  to  the  "Guideline 
on  Air  Quality  Models  (Revised)"  (1986) 
(Docket  Item  V-B-1).  See  the 
ADDRESSES  section  of  this  Notice 
(above)  for  general  availability. 

Although  a  more  detailed  summary  of 
the  conunents  and  EPA's  responses  are 
contained  in  the  aforementioned 
response-to-comments  dociunent 
(Docket  Item  V-C-1),  the  remainder  of 
this  preamble  section  overviews  the 
primary  issues  encoimtered  by  the 
Agency  diuing  the  public  comment 


}  "Sununary  of  Public  Comments  and  EPA 
Responses  on  the  Proposal  for  Supplement  C  to  the 
Guideline  of  Air  Quality  Models  (Revised)";  August 
1995  (Air  Docket  A-92-65.  Item  V-C-1). 


period.  This  overview  also  serves  to 
explain  the  changes  to  the  Guideline 
fi-om  today's  action,  and  the  main 
technical  and  policy  concerns  addressed 
by  the  Agency.  In  our  view,  all  of  the 
changes  being  made  reasonably 
implement  the  mandates  of  the  Clean 
Air  Act,  and  are  in  fact  beneficial  to 
both  EPA  and  the  regulated  community. 
While  modeling  by  its  nature  involves 
approximation  based  on  Scientific 
methodology,  and  entails  utilization  of 
advanced  technology  as  it  evolves,  EPA 
believes  these  changes  respond  to  recent 
advances  in  the  area  so  that  the 
Guideline  continues  to  be  comprised  of 
the  best  and  most  proven  of  the 
available  models  and  analytical 
techniques,  as  well  as  reflect  reasonable 
pohcy  choices. 

1.  Enhancements  to  the  Industrial 
Source  Complex  (ISC2)  Model 

While  for  clarification  these    . 
enhancements  are  discussed  separately, 
EPA  will  integrate  these  enhancements 
into  one  model  for  actual  use.  Several 
conforming  Guideline  revisions  will  be 
made:  (a)  the  latest  version  of  ISC  that 
integrates  theievised  algorithms  will  be 
called  ISC3,  and  will  hereafter  be    ' 
specified  only  in  main  references 
(section  12)  and  in  its  description  in 
appendix  A;  (b)  the  term  "ISC2"  (Ae 
version  of  ISC  currently  in  use):in  all 
but  appendix  A  (i.e.,  in  sections  7.1, 
7.2.2,  7.2^,  7.2.8.  8.2.5  and  8.2.7)  will 
be  revised  to  the  mora  generic."ISC"  to 
make  futiu«  Guideline  revisions  more 
manageable;  and  (c)  section  4.2.1  will  be 
amended  to  say  that  the  latest  version  of 
SCREEN  (i.e.,  SCREEN3).  a  screening 
model  that  uses  ISC  algorithms,  will  be 
specified  in  the  main  references,  and 
"SCREEN2"  in  section  4.2.1  and  5.2.1.1 
will  be  changed  to  "SCREEN". 

A.  Area  Source  Algorithm 

There  was  general  public  support  for 
adoption  of  the  proposed  area  soiuce 
algorithm.  Some  concern,  however,  was 
expressed  over  the  evaluation  of  the 
algorithm's  performtmce  being  based  on 
wind  tvumel  simulations.  A  commenter 
urged  the  Agency  to  evaluate  the 
algorithm  using  a  particular  "available 
field  data"  set.  EPA  had  been  aware  of 
the  value  of  such  data  for  evaluation 
purposes  generally  but  the  use  of  the 
specific  data  set  cited  by  the  commenter 
was  recommended  against  by  EPA's 
contractor.  And  since  other  such  data 
sets  were  unavailable,  EPA  feels  that  the 
wind  tuimel  evaluation  was  the  best 
possible.  EPA  will  therefore  adopt  the 
algorithm,  as  proposed. 
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B.  Dry  Deposition  Algorithm 

No  comments  were  received  about  the 
proposed  algorithm's  performance  in 
ISCST.  Regarding  ISCLT,  however, 
concern  was  expressed  over  the 
algorithm's  50-fold  increase  in 
deposition  estimates  for  small  particles 
from  near-stirface  releases  compared 
with  the  current  algorithm.  As 
explained  in  the  response-to-  comments 
document,  EPA  investigated  the 
commenter's  perception  and  explained 
the  apparent  disparity  in  performance  is 
explicable  in  terms  of  a  series  of 
independent  effects  related  to  the 
improvements  made  in  the  new 
algorithm.  EPA  will  adopt  the 
algorithm,  as  proposed. 

In  the  proposal,  EPA  solicited  public 
comment  on  whether  it  would  be 
appropriate  to  require  that  the  new  dry 
deposition  algorithm  be  used  for  all  ISC 
analyses  involving  particulate  matter  in 
any  of  the  programs  for  which  Guideline 
usage  is  required  imder  40  CFR  parts  51 
and  52.  No  comments  were  received. 
EPA  will  continue  to  allow  optional  use 
of  the  algorithm  on  a  case-by-case  basis, 
depending  on  the  application  and  on 
the  availabihty  of  soiuce  specific, 
fractionated  emissions  data. 

2.  Enhancements  to  On-Site  Stability 
Classification 

Much  of  the  expressed  public  concern 
was  based  on  a  perception  of  substantial 
added  costs  the  SRDT  method  woiUd 
add  to  meteorological  monitoring 
programs.  As  stated  in  the  response-to- 
comments  doctiment,  investigation  of 
the  cost  factors  associated  with 
instrumenting  a  meteorological  tower  to 
implement  the  SRDT  method  (i.e.,  AT 
and  insolation)  showed  that  such  would 
add  approximately  $2500-$3500. 
Relative  to  the  cost  of  all  the  monitoring 
equipment,  including  data  acquisition 
sj^ems,  tower,  etc.,  the  added 
instrumentation  costs  for  implementing 
the  SRDT  method  are  approximately  25 
to  45  percent  of  the  total  costs 
(depending  on  tower  height).  Thus,  as 
was  pointed  out  in  public  comment, 
there  is  a  capital  cost  associated  with 
implementation  of  the  SRDT  method, 
but  EPA  beheves  that  cost  is  not 
excessive,  particularly  in  relation  to  the 
total  monitoring  program. 

While  no  analyses  were  offered  to 
directly  refute  the  viability  of  the  SRDT 
method  on  a  technical  basis,  there  was 
general  concern  over  the  SRDT 
method's  proposed  replacement  of  the 
currently  acceptable  turbulence  based 
methods  (i.e.,  o^  or  oe),  particularly 
given  that  the  evaluation  report  for  the 
SRDT  method  did  not  demonstrate  its 
superiority  over  the  latter  methods. 


Therefore,  in  an  effort  to  balance  an 
array  of  concerns,  consistent  with  the 
intent  and  motivation  for  the  proposal, 
EPA  vol!  adopt  the  SRDT  method  but 
revise  the  current  hierarchical  system  of 
stability  classification  in  Guideline 
section  9.3.3.2.  Specifically,  the  Turner 
method  using  site-specific  wind  speed 
and  representative  cloud  cover  and 
ceiling  height  will  be  preferred  for 
estimating  P-G  stability  categories.  This 
preference  is  foimded  in  the 
fundamental  radiation  basis  for  P-G 
categories.  In  the  absence  of  requisite 
data  to  implement  the  Turner  method, 
however,  die  SRDT  method  or  one  of 
the  turbulence  based  methods  may  be 
used.  Regarding  the  collection  of 
requisite  representative  cloud  cover  data 
for  implementing  the  preferred  Tiuner 
method,  it  should  be  noted  that  the 
operative  word  is  representative.  The 
previous  distinction  made  for  "off-site", 
associated  with  the  last  choice  in  the 
current  hierarchy,  is  semantic.  "On- 
site"  is  a  preferable  ideal;  what  is 
important  is  representativeness.  As 
apUy  pointed  out  in  public  comments, 
when  representative  off-site"  cloud 
cover  data  are  judiciously  used,  there 
can  be  good  P-G  category 
correspondence  with  what  woiUd  have 
been  obtained  using  strictly  on-site 
observations.  The  emphasis  on 
representativeness,  irdierent  in  EPA's 
final  action,  should  obviate  the 
historical  contention  over  this  semantic 
issue.  As  stated  in  the  proposal,  the  on- 
site  guidance  ■♦  will  be  revised  by 
addendum  to  reflect  the  new  stability 
classification  system,  including  the 
SRDT  methodology.  The  document  vtill 
also  be  revised  to  add  some  additional 
guidance  on  considerations  of 
representativeness  with  respect  to  the 
Turner  method. 

3.  Screening  Approaches  for  Assessing 
Annual  NO2  Impact 

Public  comments  were  generally 
supportive  of  the  proposed  NO2 
screening  approach:  die  ARM.  Some, 
however,  recommended  the  retention  of 
OLM  that  ARM  was  proposed  to 
replace.  As  stated  in  EPA's  response, 
this  recommendation  would  imply  that 
OLM,  applied  on  an  hourly  basis  as  a 
tertiary  screening  method,  would  yield 
a  better  estimation  of  annual  NO2 
impact.  EPA  believes,  however  that 
application  of  OLM  in  this  manner  is 
affected  by  several  technical  and 
logistical  problems.  Because  the 
oversimplified  OLM  approach  does  not 


'Envirotunental  Protection  Agency,  1987.  On-Site 
Meteorological  F>rogram  Guidance  for  Regulatory 
Modeling  Applications.  EPA  Publication  No.  EPA- 
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necessarily  result  in  more  accurate 
estimates,  adding  OLM  as  a  third  tier 
screening  method  to  be  implemented  on 
a  hourly  basis  for  screening  is 
uimecessary.  Therefore,  EPA  will  adopt 
the  Ambient  Ratio  Method,  as  proposed. 

4.  Modeling  Techniques  for  Toxic  Air 
Pollutants 

There  was  support  for  EPA's  proposal 
to  adopt  two  new  models  for  treating 
dense  gas  releases.  Therefore,  as 
proposed,  EPA  will  add  these  models, 
SLAB  and  HGSYSTEM  Version  3.0,  to 
the  Guideline  where  they  will 
accompany  DEGADIS,  another  appendix 
B  model  for  treating  dense  gas  releases 
for  use  on  a  case-by-case  basis. 

Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  (E.O.)  12866 
[58  FR  51735  (October  4, 1993)],  die 
Agency  must  determine  whether  the 
regulatory  action  is  "significant"  and 
therefore  subject  to  review  by  the  Office 
of  Management  and  Budget  (OMB)  and 
the  requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  resvdt  in  a  nUe  that  may: 

(1)  Have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely  aflect 
in  a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition,  jobs, 
the  environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken  or 
planned  by  another  agency; 

(3)  Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  of  the  rights  and  obligations  of 
recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in  the 
Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
imder  the  terms  of  E.0. 12866  and  is 
therefore  not  subject  to  OMB  review. 

B.  Paperwork  Reduction  Act 

This  final  rule  does  not  contain  any 
information  collection  requirements 
subject  to  review  by  OMB  under  the 
Paperwork  Reduction  Act  on  1980,  44 
U.S.C.  3501  et  seq. 

C  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  EPA  to 
consider  potential  impacts  of 
regulations  on  small  "entities".  The 
final  action  taken  today  is  a  supplement 
to  the  notice  of  final  rulemaking  that 
was  published  on  July  20.  1993  (58  FR 
38816).  As  described  earUer  in  this 
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preamble,  the  revisions  here 
promiilgated  as  supplement  C  to  the 
Guideline  encompass  the  use  of  new 
model  algorithms  and  techniques  for 
using  those  models.  This  rule  merely 
updates  existing  technical  requironents 
for  air  quality  modeling  analyses 
mandated  by  various  Clean  Air  Act 
programs  (e.g.,  prevention  of  significant 
deterioration,  new  source  review,  SIP 
revisions)  and  imposes  no  new 
regulatory  burdens.  As  such,  there  wiU 
be  no  additional  impact  on  small 
entities  regarding  reporting, 
recordkeeping,  compliance 
requirements,  as  stated  in  the  notice  of 
final  rulemaking  (aforementioned). 
Furthermore,  this  final  rule  does  not 
duplicate,  overlap,  or  conflict  with  other 
federal  rules.  Thus,  pursuant  to  the 
provisions  of  5  U.S.C.  605(b),  EPA 
hereby  certifies  that  the  attached  final 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  such  entities. 

D.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  restilt  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  action 
promulgated  today  does  not  include  a 
Federal  mandate  tiiat  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action. 

List  irf  Subjects 

40  CFR  Part  51 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements.  Ozone, 
Sulfur  oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Hydrocarbons, 
Carbon  monoxide. 


40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide.  Lead. 

Authority:  This  rule  is  issued  under  the 
authority  granted  by  sections  110(a)(2), 
165(e).  172  (a)  k  (c),  173,  301(a)(1)  and  320 
of  the  1990  Clean  Air  Act  Amendments,  42 
U.S.C  7410(a)(2),  7475(e),  7502  (a)  &  (c), 
7503,  7601(aHl)  and  7620,  respectively. 

Dated:  )uly  25, 1995. 
Carol  M.  Browner, 
Administrator. 

Parts  51  and  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  51— REQUIREMENTS  FOR 
PREPARATION,  ADOPTION,  AND 
SUBMITTAL  OF  IMPLEMENTATION 
PLANS 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7410(a)(2).  7475(e), 
7502  (a)  and  (b),  7503,  7601(a)(1)  and  7620. 

161.112   [AmandwQ 

2.  In  §  51.112,  paragraphs  (a)(1)  and 
(a)(2)  are  amended  by  revising  "and 
supplement  B  (1993)"  to  read  ", 
supplement  B  (1993)  and  supplement  C 
(1995)". 

161.160   [Anwndad] 

3.  In  §  51.160,  paragraphs  (f)(1)  and 
(f)(2)  are  amended  by  revising  "and 
supplement  B  (1993)"  to  read  ", 
supplement  B  (1993)  and  supplement  C 
(1995)". 

f61.166   [Amended] 

4.  In  §  51.166.  paragraphs  (1)(1)  and 
(1)(2)  are  amended  by  revising  "and 
supplement  B  (1993)"  to  read  ", 
supplement  B  (1993)  and  supplement  C 
(1995)". 

5.  Appendix  W  to  part  51,  section 

4.2.1  is  amended  by  removing 
"SCREEN2,  is  available.  >»•  ^"  in  the  last 
sentence  of  the  first  paragraph  and 
adding  "SCREEN2,  is  available."- »  For 
the  current  version  of  SCREEN,  see 
reference  20." 

6.  Appendix  W  to  part  51,  section 

4.2.2  is  amended  by  revising  Table  4-1 
to  read  as  follows: 

Appendix  W  to  Part  51 — Guideline  on 
Air  Quality  Modek 


TABLE  4-1  .—Preferred  Models 
FOR  Selected  Applications  in 
Simple  Terrain 

Land  use       Model' 


Short  Term  Q.e..  1- 
24  hours): 
Single  Source 


Muttlple  Source .... 

Complicated 

Sources  2. 
Buoyant  Industiial 

Line  Sources. 
Long  Term  (i.e., 
monthly,  seasonal 
or  annuaO: 
Single  Source 

MuNipie  Source .... 


Complicated 

Sources  2. 
Buoyant  Industrial 

Line  Sources. 


Rural  CRSTER 

Urban RAM 

Rural  MPTER 

Urban RAM 

Rural/  ISCST3 

Urt)an. 

Rural  BLP 

Rural  CRSTER 

Urban RAM 

Rural  MPTER 

Urban  .....  CDM  2.0 
or 

RAM* 

Rural/  ISCLP 

Urban. 

Rural  BLP 


^  The  models  as  listed  here  reflect  the  appli- 
cations for  wtvch  ttwy  were  originally  intended. 
Several  of  ttiese  models  have  been  adapted 
to  contain  options  which  allow  them  to  be 
interchanged.  For  example,  ISCST  could  be 
substituted  for  ISCLT.  Similarty,  for  a  point 
source  application,  ISCST  with  urban  option 
can  be  substituted  for  RAM.  Where  a  substi- 
tution is  convenient  to  the  user  and  equivalent 
estimates  are  assured,  it  may  be  made. 

2  Complicated  sources  are  ttiose  with  spe- 
cial problems  such  as  aerodynamic 
downwash,  particle  deposition,  volume  and 
area  sources,  etc 

3  For  the  current  version  of  ISC,  see  ref- 
erence 58  and  note  the  model  description  pro- 
vided in  Appendbc  A  of  this  document 

*  If  only  a  few  sources  in  an  urt)an  area  are 
to  be  modeled,  RAM  should  be  used. 


7.  Appendix  W  to  Part  51,  section 
5.2.1.1  is  amended  by  removing 
"SCREEN2"  in  the  third  paragraph  and 
by  adding  "SCREEN". 

8.  Appendix  W  to  Part  51,  section 
6.2.3  is  revised  to  read  as  follows: 

^pendbc  W  to  Part  51 — Guideline  on 
Air  Quality  Modeb 


6.2.3    Models  for  Nitrogen  Dioxide 
(Annual  Average) 

a.  A  tiered  screening  approach  is 
recommended  to  obtain  annual  average 
estimates  of  NO2  from  point  sources  for 
New  Source  Review  analysis,  including 
PSD,  and  for  SIP  planning  purposes. 
This  multi-tiered  approach  is 
conceptually  shown  in  Figure  6-1 
below: 
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Figure  6-1.— Multi-Tiered  Screen- 
ing Approach  for  Estimating  An- 
nual NO2  Concentrations  From 
Point  Sources 


Tier  1: 
Assiune  Total  Conversion  of  NO  to  NQ2 

Tier  2: 
Multiply  Annual  NOx  Estimate  by  Em- 
pirically Derived  NO2  /  NOx  Ratio 

b.  For  Tier  1  (the  initial  screen),  use 
an  appropriate  Gaussian  model  from 
appendix  A  to  estimate  the  maximiun 
annual  average  concentration  and 
assume  a  total  conversion  of  NO  to  N02- 
If  the  concentration  exceeds  the  NAAQS 
and/or  PSD  increments  for  NO2,  proceed 
to  the  2nd  level  screen. 

c.  For  Tier  2  (2nd  level)  screening 
analysis,  multiply  the  Tier  1  estimate(s) 
by  an  empirically  derived  NO2  /  NOx 
value  of  0.75  (annual  national 
default).36  An  annual  NO2  /  NOx  ratio 
differing  bom  0.75  may  be  used  if  it  can 
be  shown  that  such  a  ratio  is  based  on 
data  likely  to  be  representative  of  the 
location(s)  where  maximiun  flnnnn) 
impact  from  the  individual  source 
under  reviaw  occtus.  In  the  case  where 
several  sources  contribute  to 
consiunpUon  of  a  PSD  increment,  a 
locally  derived  annual  NO2  /  NOx  ratio 
^ould  also  be  shown  to  be 
representative  of  the  location  where  the 
maximum  collective  impact  from  the 
new  plus  existing  sources  occurs. 

d.  In  urban  areas,' a  proportional 
model  may  be  used  as  a  preliminary 
assessment  to  evaluate  control  strategies 
to  meet  the  NAAQS  for  multiple  minor 
sources,  i.e.  minor  point,  area  and 
mobile soiuces  of  NOx;  concentrations 
resulting  from  major  point  sources 
should  be  estimated  separately  as 
discussed  above,  then  added  to  the 
impact  of  the  minor  soiut:es.  An 
acceptable  screening  technique  for 
urban  complexes  is  to  assume  that  all 
NOx  is  emitted  in  the  form  of  NO2  and 
to  use  a  model  from  appendix  A  for 
nonreactive  pollutants  to  estimate  NO2 
concentrations.  A  more  acciu'ate 
estimate  can  be  obtained  by:  (1) 
cetlculating  the  annual  average 
concentrations  of  NOx  with  an  urban 
model,  and  (2)  converting  these 
estimates  to  NO2  concentrations  using 
an  nnpirically  derived  annual  NO2  / 
NOx  ratio.  A  value  of  0.75  is 
recommended  for  this  ratio.  However,  a 
spatially  averaged  annual  NOj/NOx 
ratio  may  be  determined  bom  an 
existing  air  quality  monitoring  network 
and  used  Ln  lieu  of  the  0.75  value  if  it 

is  determined  to  be  representative  of 
prevailing  ratios  in  the  urban  area  by  the 
reviewing  agency.  To  ensiue  use  of 


appropriate  locally  derived  annual 
NO2  /  NOx  ratios,  monitoring  data  under 
consideration  should  be  limited  to  those 
collected  at  monitors  meeting  siting 
criteria  dePned  in  40  CFR  part  58, 
appendix  D  as  representative  of 
"neighborhood",  "urban",  or  "regional" 
scales. 

Furthermore,  the  highest  annual 
spatially  averaged  NO2  /  NOx  ratio  from 
the  most  recent  3  years  of  complete  data 
should  be  used  to  foster  conservatism  in 
estimated  impacts. 

e.  To  demonstrate  compliance  with 
NO2  PSD  increments  in  urban  areas, 
emissions  from  major  and  minor  sources 
should  be  included  in  the  modeling 
analysis.  Point  and  area  source 
emissions  should  be  modeled  as 
discussed  above.  If  mobile  source 
emissions  do  not  contribute  to  localized 
areas  of  high  ambient  NO2 
concentrations,  they  should  be  modeled 
as  area  sources.  When  modeled  as  area 
soiut»s,  mobile  source  emissions 
should  be  assumed  uniform  over  the 
entire  highway  link  and  allocated  to 
each  area  source  grid  square  based  on 
the  portion  of  hi^way  link  within  each 
grid  square.  If  localized  areas  of  high 
concentrations  are  likely,  then  mobile 
sources  shoiUd  be  modeled  as  line 
sources  with  the  preferred  model 
ISCLT2. 

f.  More  refined  techniques  to  handle 
special  circiunstances  may  be 
considered  on  a  case-by-ceise  basis  and 
agreement  with  the  reviewing  authority 
should  be  obtained.  Such  techniques 
should  consider  individual  quantities  of 
NO  and  NO2  emissions,  atmospheric 
transport  and  dispersion,  and 
atmospheric  transformation  of  NO  to 
NO2.  Where  they  are  available,  site- 
specific  data  on  the  converaion  of  NO  to 
NO2  may  be  used.  Photochemical 
dispereion  models,  if  used  for  other 
poOutants  in  the  area,  may  also  be 
applied  to  the  NOx  problem. 

*        *        •        *        • 

9.  Appendix  W  to  part  51,  section  7.1 
is  amended  by  removing  "ISC2"  in  the 
fourth  paragraph  and  by  adding  "ISC". 

10.  Apjiendix  W  to  part  51,  section 
7.2.2  is  amended  by  removing  "ISC2"  in 
the  third  paragraph  and  by  adding 
"ISC". 

11.  Appendix  W  to  part  51,  section 
7.2.5  is  amended  by  removing  "ISC2"  in 
the  second  paragraph  and  by  adding 
"ISC". 

12.  Appendix  W  to  part  51,  section 
7.2.8  is  amended  by  removing  "ISC2"  in 
the  second  paragraph  and  by  adding 
"ISC". 

13.  Appendix  W  to  part  51,  section 
8.2.5  is  amended  by  removing  "ISC2"  in 
the  second  paragraph  and  by  adding 
"ISC". 


14.  Appendix  W  to  (tart  51,  section 
8.2.7  is  amended  by  removing  "total 
sus{>ended  particulate"  in  the  first 
paragraph  and  by  adding  "particle". 

15.  Appendix  W  to  part  51,  section 
8.2.7  is  amended  by  removing  "At  least 
one"  in  the  second  paragraph  and  by 
adding  "One". 

16.  Appendix  W  to  part  51,  section 
9.3.3.2,  is  revised  te  read  as  follows: 
*       •        •        •        • 

9.3.3.2    Recommendations. 

a.  Site-specific  Data  Collection.  The 
dociunent  "On-Site  Meteorological 
Program  Guidance  for  Regulatory 
Modeling  Applications"  **  provides 
recommendations  on  the  collection  and 
use  of  on-site  meteorological  data. 
Recommendations  on  characteristics, 
siting,  and  exposure  of  meteorological 
instruments  and  on  data  recording, 
processing,  completeness  requirements, 
reporting,  and  archiving  are  also 
included.  This  publication  should  be 
used  as  a  supplement  to  the  limited 
guidance  on  these  subjects  now  foimd 
in  the  "Ambient  Monitoring  Guidelines 
for  Prevention  of  Significant 
Deterioration".*'  Detailed  information 
on  quality  assiuance  is  provided  in  the 
"Quality  Assurance  Handbook  for  Air 
Pollution  Measurement  Systems: 
Voltune  IV"."'  As  a  minimiiTn,  site- 
specific  measurements  of  ambient  air 
temperature,  transport  wind  speed  and 
direction,  and  the  parameters  to 
determine  Pasquill-Gifford  (P-G) 
stability  categories  should  be  available 
in  meteorological  data  sets  to  be  used  in 
modeling.  Care  should  be  taken  to 
ensiu«  that  meteorological  instruments 
are  located  to  provide  representative 
characterization  of  pollutant  transport 
between  sources  and  receptors  of 
interest.  The  Regional  Office  will 
determine  the  appropriateness  of  the 
measurement  locations. 

b.  All  site-specific  data  should  be 
reduced  to  hoiuly  averages.  Table  9-3 
lists  the  wind  related  parameters  and 
the  averaging  time  requirements. 

c.  Solar  Radiation  Measurements. 
Total  solar  radiation  should  be 
measiued  with  a  reliable  pyranometer, 
sited  and  operated  in  accordance  with 
established  on-site  meteorological 
guidance.** 

d.  Temperature  Measurements. 
Temperatiue  measurements  should  be 
made  at  standard  shelter  height  (2m)  in 
accordance  with  established  on-site 
meteorological  guidance.** 

e.  Temperature  Difference 
Measurements.  Temjjerature  difference 
(AT)  measiu^ments  for  use  in  estimating 
P-G  stabiUty  categories  using  the  SRDT 
methodology  (see  Stability  Categories) 
should  be  obtained  using  two  matched 
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thermometers  or  a  reliable 
thermocouple  system  to  achieve 
adequate  accuracy. 

f.  Siting,  probe  placement,  and 
operation  of  AT  systems  should  be  based 
on  guidance  foimd  in  Chapter  3  of 
reference  66,  and  such  guidance  should 
be  followed  when  obtaining  vertical 
temperature  gradient  data  for  use  in 
plume  rise  estimates  or  in  determining 
the  critical  dividing  streamline  height. 

g.  Wind  Measurements.  For  refined 
modeling  appUcations  in  simple  terrain 
situations,  if  a  source  has  a  stack  below 
100m,  select  the  stack  top  height  as  the 
Mond  measurement  height  for 
characterization  of  plume  dilution  and 
transport.  For  sources  with  stacks 
extending  above  100m,  a  100m  tower  is 
suggested  imless  the  stack  top  is 
significantly  above  100m  (i.e.,  ^OOm). 
In  cases  with  stack  tops  ^200m,  remote 
sensing  may  be  a  feasible  alternative.  In 
some  cases,  collection  of  stack  top  wind 
speed  may  be  impractical  or 
incompatible  with  the  input 
requirements  of  the  model  to  be  used.  In 
such  cases,  the  Regional  Office  should 
be  consulted  to  determine  the 
appropriate  measurement  height. 

h.  For  refined  modeling  appUcations 
in  complex  terrain,  multiple  level 
(typically  three  or  more)  measurements 
of  wind  speed  and  direction, 
temperature  and  turbulence  (wind 
fluctuation  statistics)  are  required.  Such 
measurements  should  be  obtained  up  to 
the  representative  pliune  height(8)  of 
interest  (i.e.,  the  plume  height(s)  under 
those  conditions  important  to  the 
determination  of  the  design 
concentration).  The  representative 
plume  height(s)  of  interest  should  be 
determined  using  an  appropriate 
complex  terrain  screening  procedure 
(e.g.,  CTSCREEN)  and  should  be 
dociunented  in  the  monitoring/ 
modeling  protocol.  The  necessary 
meteorological  measiuements  should  be 
obtained  from  an  appropriately  sited 
meteorological  tower  augmented  by 
SODAR  if  the  representative  plume 
height(s)  of  interest  exceed  100m.  The 
meteorological  tower  need  not  exceed 
the  lesser  of  the  representative  pliune 
height  of  interest  (the  highest  plume 
height  if  there  is  more  than  one  plume 
height  of  interest)  or  100m. 

i.  In  general,  the  wind  speed  used  in 
determining  plume  height  is  defined  as 
the  wind  speed  at  stack  top. 

j.  Specifications  for  wind  measvtring 
instruments  and  systems  are  contained 
in  the  "On-Site  Meteorological  Program 
Guidance  for  Regulatory  Modeling 
Applications"."® 

k.  Stability  Categories.  The  P-G 
stability  categories,  as  originally 
defined,  couple  near-surface 


measurements  of  wind  speed  with 
subjectively  determined  insolatiim 
assessments  based  on  hourly  cloud 
cover  and  ceiling  height  observations. 
The  wind  speed  measurements  are 
made  at  or  near  10m.  The  insolation  rate 
is  typically  assessed  using  observations 
of  cloud  cover  and  ceiling  height  based 
on  criteria  outlined  by  Turner.*"  It  is 
recommended  that  the  P-G  stability 
category  be  estimated  using  the  Turner 
method  with  site-specific  wind  speed 
measured  at  or  near  10m  and 
representative  cloud  cover  and  ceiling 
height.  Implementation  of  the  Tiumer 
method,  as  well  as  considerations  in 
determining  representativeness  of  cloud 
cover  and  ceiling  height  in  cases  for 
which  site-specific  cloud  observations 
are  imavailable,  may  be  foimd  in  section 
6  of  reference  66.  In  the  absence  of 
requisite  data  to  implement  the  Turner 
method,  the  SRDT  method  or  wind 
fluctu&tion  statistics  (i.e.,  the  oe  and  Oa 
methods)  may  be  used. 

1.  The  SRDT  method,  described  in 
section  6.4.4.2  of  reference  66,  is 
modified  slightly  from  that  published  by 
Bowen  et  al.  (1983)  '^e  qq^  has  been 
evaluated  with  three  on-site  data 
bases."'  The  two  methods  of  stability 
classification  which  use  wind 
fluctuation  statistics,  the  Oe  and  a  a 
methods,  are  also  described  in  detail  in 
section  6.4.4  of  reference  66  (note 
applicable  tables  in  section  6).  For 
additional  information  on  the  wind 
fluctuation  methods,  see  references  68- 
72. 

m.  Hours  in  the  record  having  missing 
data  should  be  treated  according  to  an 
established  data  substitution  protocol 
and  after  valid  data  retrieval 
requirements  have  been  met.  Such 
protocols  are  usually  part  of  the 
approved  monitoring  program  plan. 
Data  substitution  guidance  is  provided 
in  section  5.3  of  reference  66. 

n.  Meteorological  Data  Processors. 
The  following  meteorological 
preprocessors  are  recommended  by 
EPA:  RAMMET,  PCRAMMET,  STAR. 
PCSTAR.  MPRM,"'  and  METPRO." 
RAMMET  is  the  recommended 
meteorological  preprocessor  for  use  in 
applications  employing  hourly  NWS 
data.  The  RAMMET  format  is  the 
standard  data  input  format  used  in 
sequential  Gaussian  models 
recommended  by  EPA.  PCRAMMET  "» 
is  the  PC  equivalent  of  the  mainframe 
version  (RAMMET).  STAR  is  the 
recommended  preprocessor  for  use  in 
appUcations  employing  joint  frequency 
distributions  (wind  direction  and  wind 
speed  by  stabiUty  class)  based  on  NWS 
data.  PCSTAR  is  the  PC  equivalent  of 
the  mainframe  version  (STAR).  MPRM 
is  the  recommended  preprocessor  for 


use  in  appUcations  employing  on-site 
meteorological  data.  The  latest  version 
(MPRM  1.3)  has  been  configured  to 
implement  the  SRDT  method  for 
estimating  P-G  stabiUty  categories. 
MPRM  is  a  general  purpose 
meteorological  data  preprocessor  which 
supports  regulatory  models  requiring 
RAMMET  formatted  data  and  STAR 
formatted  data.  In  addition  to  on-site 
data,  MPRM  provides  equivalent 
processing  of  NWS  data.  METPRO  is  the 
required  meteorological  data 
preprocessor  for  use  with  CTDMPLUS. 
All  of  the  above  mentioned  data 
preprocessors  are  available  for 
downloading  from  the  SCRAM  BBS.i» 
*        •        •        *        • 

17.  Appendix  W  to  Part  51,  section 
12.0.  is  amended  by: 

a.  Revising  references  20.  36.  58  and 
90;  and 

b.  Adding  references  136  through  138. 
The  revisions  and  additions  read  as 

follows: 

Appendix  W  to  Part  51 — Gnidelineon 
Air  Quality  Models 


Concord.  MA  (NTIS  No.  PB  88- 
171467} 


12.0    •  *  • 

•  •        *        •        • 

20.  Environmental  Protection  Agency, 
1995.  SCREEN3  User's  Guide.  EPA 
PubUcation  No.  EPA-454/B-95- 
004.  U.S.  Environmental  Protection 
Agency.  Research  Triangle  Park. 
NC.  (NTIS  No.  PB  95-222766) 

•  *        *        •        • 

36.  Chu,  S.  H.  and  E.  LMeyer,  1991.  Use 
of  Ambient  Ratios  to  Estimate 
Impact  of  NOx  Sources  on  Annual 
NO2  Concentrations.  Proceedings, 
84th  Annual  Meeting  &  Exhibition 
of  the  Air  &  Waste  Management 
Association,  Vancouver,  B.C.;  16-21 
June  1991.  (16  pp.)  (Docket  No.  A- 
92-65,  n-A-7) 

•  •        •        •        • 

58.  Environmental  Protection  Agency, 
1995.  User's  Guide  for  the 
Industrial  Soiuce  Complex  (ISC3) 
Dispersion  Models,  Volumes  1  and 
2.  EPA  PubUcation  Nos.  EPA-454/ 
B-95-003a  &  b.  U.S.  Environmental 
Protection  Agency,  Research 
Triangle  Park,  NC.  (NTIS  Nos.  PB- 
95-222741  and  PB  95-222758. 
respectively) 

•  «        •        •        * 

90.  Environmental  Research  and 

Technology,  1987.  User's  Guide  to 
the  Rough  Terrain  Diffusion  Model 
(RTDM),  Rev.  3.20.  ERT  document 
No.  PD535-585.  Environmental 
Research  and  Technology,  Inc., 


laS.  Bowen,  B.M..  J.M.  Dewart  and  A.I. 
Chen,  1983.  StabiUty  Class 
Determination:  A  Comparison  for 
One  Site.  Proceedings,  Sixth 
Symposium  on  Turbulence  and 
Difiusion.  American  Meteorological 
Society.  Boston,  MA;  pp.  211-214. 
(Docket  No.  A-92-65,  n-A-5) 

137^Environmental  Protection  Agency. 
1993.  An  Evaluation  of  a  Solar 
Radiation/Delta-T  (SRDT)  Method 
for  Estimating  Pasquill-Gifford  (P- 
G)  StabiUty  Categories.  EPA 
PubUcation  No.  EPA-4S4/R-93- 
055.  U.S.  Environmental  Protection 
Agency.  Research  Triangle  Park. 
NC.  (NTIS  No.  PB  94-113958) 

138.  Environmental  Protection  Agency, 
1993.  PCRAMMET  User's  Guide. 
EPA  PubUcation  No.  EPA-454/B- 
93-009.  U.S.  Environmental 
Protection  Agency.  Research 
Triangle  Park.  NC. 
18.  Appendix  A  to  Appendix  W  of 

Part  51.  is  amended: 

a.  The  Table  of  Contents  is  revised  by 
removing  "ISC2"  and  by  adding  "ISC3"; 

b.  Section  A.5  is  amended  by  revising 
the  Heading  and  Reference; 

c  Section  A.5  Abstract  is  amended  by 
removing  "ISC2"  and  by  adding  "ISC3"; 

d.  Section  A.5.a  is  amended  by 
removing  "ISC2"  in  the  first  line  and  by 
adding  "ISC3"; 

e.  Section  A.S.b  is  amended  by 
removing  "ISCST2"  and  "ISCLT2  in  the 
second  paragraph  and  by  adding 
"ISCST3"; 

f.  Section  A.S.d  is  revised; 

g.  Section  A.5.e  is  amended  by 
removing  "ISC2"  in  the  first  line  and  by 
adding  "1803"; 

h.  Section  A.5.f  is  amended  by 
removing  "ISC2"  in  the  first  line  and  by 
adding  "ISC3"; 

i.  Section  A.5.g  is  amended  by 
removing  "ISC2"  in  the  first  Une  and  by 
adding  "JSC3"; 

j.  Swrtion  A.5  jn  is  revised; 

k.  Section  A.5.n  is  amended  by 
adding  four  references  in  alphabetical 
order;  and 

1.  Section  A.REF  is  amended  by 
adding  a  reference  at  the  end. 

The  revisicms  and  additions  read  as 
follows: 

Appendix  W  to  Part  51— Guideline  en 
AirQuaUtyModeU 


Appendix  A  to  Appendix  W  of  Part 
51'--Sunmiarie8  of  Preferred  Air 
Quality  Models 


A.5    INDUSTRIAL  SOURCE  COMPLEX 
MODEL  (ISC3) 

Reference 

Environmental  Protection  Agency, 
1995.  User's  Guide  for  die  Industrial 
Source  Complex  (ISC3)  Dispersion 
Models,  Volumes  1  and  2.  EPA 
PubUcation  Nos.  EPA-454/B-95-003a  & 
b.  Environmental  Protection  Agency, 
Research  Triangle  Park,  NC.  (NTIS  Nos. 
PB-95-222741  and  PB  95-222758, 
respectively) 

d.  Type  of  Model 

ISC3  is  a  Gaussian  plume  model.  It 
has  been  revised  to  perform  a  double 
integration  of  the  Gaussian  plume 
kernel  for  area  sources. 


A.REF    <REFERENCES) 

Horst,  T.  W.,  1983.  A  Correction  to  the 
Gaussian  Source-depletion  Model.  In 
Precipitation  Scavenging,  Dry 
Deposition  and  Resuspension.  H.  R. 
Pruppacher,  R.  G.  Semonin,  and  W.  G. 
N.  SUnn,  eds.,  Elsevier,  NY. 

19.  Appendix  B  to  appendix  W  of  part 
51  is  amended  by: 

a.  Adding  two  entries  to  the  Table  of 
Contents  in  numerical  order,  and 

b.  Adding  sections  B.32  and  B.33 
immediately  following  section  B.31. 

The  additions  read  as  foUows: 

Appendix  B  to  Appendix  W  of  Part  51— 
Snnunaries  of  Akmutive  Air  Qnalitr 
Medeb 

Table  of  Contents 


B.32    HGSYSTEM 


m.  Physical  Removal 

Diy  deposition  effects  for  particles  are 
treated  using  a  resistance  fonnulation  in     B.33    SLAB 
which  the  deposition  velocity  is  the  •        •        * 

siun  of  the  resistances  to  poUutant 
transfer  within  the  surface  layer  of  the 
atmosphere,  plus  a  gravitational  settling 
term  (EPA,  1994),  based  on  the  modified 
siuiace  depletion  scheme  of  Horst 
(1983). 


n.  Evaluation  Studies 

•        »        •        •        » 

Environmental  Protection  Agency, 
1992.  Comparison  of  a  Revised  Area 
Source  Algorithm  for  the  Industrial 
Source  Complex  Short  Term  Model  and 
Wind  Tunnel  Data.  EPA  PubUcation  No. 
EPA-454/R-92-014.  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park.  NC.  (NTIS  No. 
PB  93-226751) 

Environmental  Protection  Agency, 
1992.  Sensitivity  Analysis  of  a  Revised 
Area  Source  Algorithm  for  the  Industrial 
SoiuY»  Complex  Short  Term  Model. 
EPA  PubUcation  No.  EPA-454/R-92- 
015.  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  NC. 
(NTIS  No.  PB  93-226769) 

Environmental  Protection  Agency, 
1992.  Development  and  Evaluation  of  a 
Revised  Area  Source  Algorithm  for  the 
Industrial  Source  Complex  Long  Term 
Model.  EPA  PubUcation  No.  EPA-454/ 
R-92-016.  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC.  (NTIS  No.  PB  93-226777) 

Environmental  Protection  Agency, 
1994.  Development  and  Testing  of  a  Dry 
Deposition  Algorithm  (Revised).  EPA 
PubUcation  No.  EPA-454/R-94-015. 
U.S.  Environmental  Protection  Agency. 
Research  Triangle  Park,  NC.  (NTIS  No. 
PB  94-183100) 


B.32  HGSYSTEM:  Dispersion  Models 
for  Ideal  Gases  and  Hydrogen  Fluoride 

References 

Post,  L.  (ed.),  1994.  HGSYSTEM  3.0 
Technical  Reference  Manual.  Shell 
Research  Limited,  Thornton  Research 
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Post.  L.,  1994.  HGSYSTEM  3.0  User's 
Manual.  SheU  Research  Limited, 
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AvailMlity 

The  PC-DOS  version  of  the 
HGSYSTEM  software  (HGSYSTEM: 
Version  3.0,  Programs  for  modeling  the 
dispersion  of  ideal  gas  and  hydrogen 
fluoride  releases,  executable  programs 
and  source  code  can  be  installed  from 
floppy  diskettes.  These  diskettes  and  aU 
dociunentation  are  available  as  a 
package  from  API  ((202)  682-8340]  or 
NTIS  (see  Section  B.O). 

Technical  Contacts 

Doug  N.  Blewitt,  AX40C0  Corporation. 

1670  Broadway  /  MC  2018.  Denver, 

CO  80201,  (303)  830-5312 
Howard  J.  Feldman,  American 

Petroleum  Institute,  1220  L  Street, 

Northwest,  Washington,  D.C.  20005. 

(202)  682-8340 

Abstract 

HGSYSTEM  is  a  PC-based  software 
package  consisting  of  mathematical 
models  for  estimating  of  one  or  more 
consecutive  phases  between  spillage 
and  near-field  and  far-field  dispersion  of 
a  poUutant.  The  poUutant  can  be  either 


JMI 
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a  two-phase,  multi-compound  mixture 
of  non-reactive  compounds  or  hydrogen 
fluoride  (HF)  with  chemical  reactions. 
The  individual  models  are: 
Database  program: 
DATAPROP    generates  physical 
properties  used  in  other 
HGSYSTEM  modek 
Source  term  models: 
SPILL    transient  liquid  release  from  a 

pressurized  vessel 
HFSPEL    SPILL  version  specifically 

forHF 
LPOOL    evaporating  multi- 
compoimd  liquid  pool  model 
Near-field  dispersion  models: 
AEROPLUME    high-momentum  jet 

dispersion  model 
HFPLUME    AEROPLUME  version 

specifically  for  HF 
HEGABOX    dispersion  of 
instantaneous  heavy  gas  releases 
Far-field  dispersion  models: 
HEGADAS(S,T)    heavy  gas 
dispersion  (steady-state  and 
transient  version) 
PC^LUME    passive  Gaussian 
dispersion 
Utility  programs: 
HFFLASH    flashing  of  HF  from 

presstirized  vessel 
POSTHS/POSTHT    post-processing 

of  HEGAOAS(S,T)  results 
PROFILE    post-processor  for 
concentration  contours  of  airborne 
plumes 
CXT2C0L    utility  for  data  retrieval 
The  models  assume  flat,  imobstructed 
terrain.  HGSYSTEM  can  be  used  to 
model  steady-state,  finite-duration, 
instantaneous  and  time  dependent 
releases,  depending  on  the  individual 
model  used.  The  models  can  be  run 
consecutively,  with  relevant  data  being 
passed  on  from  one  model  to  the  next 
using  link  files.  The  models  can  be  run 
in  batch  mode  or  iising  an  iterative 
utility  program. 

a.  Recommendations  for  Regulatory  Use 

HGSYSTEM  can  be  used  as  a  refined 
model  to  estimate  short-term  ambient 
concentrations.  For  toxic  chemical 
releases  (non-reactive  chemicals  or 
hydrogen  fluoride;  1-hour  or  less 
averaging  times)  the  expected  area  of 
exposure  to  concentrations  above 
specified  threshold  values  can  be 
determined.  For  flaimnaUe  non-reactive 
gases  it  can  be  used  to  detennine  the 
area  inv^ch  the  cloud  may  ignite. 

b.  Input  Requirements  . 

1.  HFSPILL  input  data:  reservoir  data 
(temperature,  pressure,  voliune,  HF 
mass,  mass-fraction  water),  pipe-exit 
diameter  and  ambient  pressure. 

2.  EVAP  input  data:  spill  rate,  liquid 
properties,  and  evaporation  rate  (boiling 


pool)  or  ambient  data  (non-boiling 
pool). 

3.  HFPLUME  and  PLUME  input  data: 
reservoir  characteristics,  pollutant 
parameters,  pipe/release  data,  ambient 
conditions,  siirface  roughness  and 
stability  class. 

4.  HEGADAS  input  data:  ambient 
conditions,  pollutant  parameters,  pool 
data  or  data  at  transition  point,  surface 
roughness,  stability  class  and  averaging 
time. 

5.  PGPLUME  ii^ut  data:  link  data 
provided  by  HFPLUME  and  the 
averaging  time. 

c.  Output 

1.  The  HGSYSTEM  models  contain 
three  post-processor  programs  which 
can  be  used  to  extract  modeling  results 
for  graphical  display  by  external 
software  packages.  GET2COL  can  be 
used  to  extract  data  from  the  model 
output  files.  HSPOST  can  be  used  to 
develop  isopleths,  extract  any  2 
parameters  for  plotting  and  correct  for 
finite  release  duration.  HTPOST  can  be 
used  to  produce  time  history  plots. 

2.  HFSPILL  output  data:  reservoir 
mass,  spill  rate,  and  other  reservoir 
variables  as  a  function  of  time.  For  HF 
liquid,  HFSPILL  generates  link  data  to 
HFPLUME  for  the  initial  phase  of 
choked  Uquid  flow  (flashing  jet),  and 
link  data  to  EVAP  for  the  subsequent 
phase  of  unchoked  liquid  flow 
(evaporating  liquid  pool).. 

3.  EVAP  output  data:  pool 
dimensions,  pool  evaporation  rate,  pool 
mass  and  other  pool  variables  for  steady 
state  conditions  or  as  a  function  of  time. 
EVAP  generates  link  data  to  the 
dispersion  model  HEGADAS  (pool 
dimensions  and  pool  evaporation  rate). 

4.  HFPLUME  and  PLUME  output 
data:  plume  variables  (concentration, 
width,  centroid  height,  temperature, 
velocity,  etc.)  as  a  function  of 
downwind  distance. 

5.  HEGADAS  output  data: 
concentration  variables  and  temperature 
as  a  function  of  downwind  distance  and 
(for  transient  case)  time. 

6.  PGPLUME  output  data: 
concentration  as  a  function  of 
downwind  distance,  crossrwind 
distance  and  ti««gM 

d.  Type  of  Model 

HGSYSTEM  is  made  up  of  four  types 
of  dispersion  models.  HFPLUME  and 
PLUME  simulate  the  near-field 
dispersion  and  PGPLUME  simulates  the 
passive-gas  dispersion  downwind  of  a 
transition  point.  HEGADAS  simulates 
the  ground-level  heavy-gas  dispersion. 


e.  Pollutant  Types 

HGSYSTEM  may  be  used  to  model 
non-reactive  chemicals  or  hydrogen 
fluoride. 

/.  Source-Receptor  Relationships 

HGSYSTEM  estimates  the  expected 
area  of  exposiue  to  concentrations  above 
user-specified  threshold  values.  By 
imposing  conservation  of  mass, 
momentum  and  energy  the 
concentration,  density,  speed  and 
temperatxne  are  evaluated  as  a  function 
of  downwind  distance. 

g.  Plume  Behavior 

1.  HFPLUME  and  PLUME:  (1)  are 
steady-state  models  assiuning  a  top-hat 
profile  with  cross-section  averaged 
plume  variables;  and  (2)  the  momentiun 
equation  is  taken  into  account  for 
horizontal  ambient  shear,  gravity, 
ground  coUision,  gravity-slumping 
pressure  forces  and  groimd- surface  drag. 

2.  HEGADAS:  assumes  the  heavy 
cloud  to  move  with  the  ambient  wind 
speed,  and  adopts  a  power-law  fit  of  the 
ambient  wind  speed  for  the  velocity 
profile. 

3.  PGPLUME:  simulates  the  passive- 
gas  dispersion  downwind  of  a  transition 
point  from  HFPLUME  or  PLUME  for 
steady-state  and  finite  duration  releases. 

h.  Horizontal  Winds 

A  power  law  fit  of  the  ambient  wind 
speed  is  used. 

i.  Vertical  Wind  Speed 

Not  treated. 

;'.  Horizontal  Dispersion 

1.  HFPLUME  and  PLUME:  Plume 
diluti(Hi  is  caused  by  air  entrainment 
resulting  frxun  high  pliune  speeds, 
trailing  vortices  in  wake  of  falling 
plume  (before  touchdown),  ambient 
turbulence  and  density  stratification. 
Plume  dispersion  is  assumed  to  be 
steady  and  momentum-dominated,  and 
effects  of  downwind  diffusion  and  wind 
meander  (averaging  time)  are  notlaken 
into  account. 

2.  HEGADAS:  This  model  adopts  a 
concentration  similarity  profile 
expressed  in  terms  of  an  imknown 
center-Une  ground-level  concentration 
and  unknown  vertical/cross-wind 
dispersion  parameters.  These  quantities 
are  determined  frx>m  a  number  of  basic 
equations  describing  gas-mass 
conservation,  air  entraiimient  (empirical 
Taw  describing  vertical  top-entrainment 
in  terms  of  global  Richardson  nimiber). 
cross-wind  gravity  spreading  (initial 
gravity  spreading  followed  by  gravity- 
current  collapse)  and  cross-wind 
diffusion  (Briggs  formula). 
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3.  PGPLUME:  It  assumes  a  Gaussian 
concentration  profile  in  which  the 
cross-wind  and  vertical  dispersion 
coefficients  are  determined  by  empirical 
expressions.  All  unknown  parameters  in 
this  profile  are  determined  by  imposing 
appropriate  matching  criteria  at  the 
transition  point. 

k.  Vertical  Dispersion 

See  description  above. 
1.  Chemical  Transformation 

Not  treated, 
m.  Physical  Removal 

Not  treated. 
n.  Evaluation  Studies 

1.  PLUME  has  been  validated  against 
field  data  for  releases  of  liquified 
propane,  and  wind  tunnel  data  for 
buoyant  and  vertically-released  dense 
plumes.  HFPLUME  and  PLUME  have 
been  validated  against  field  data  for 
releases  of  HF  (Goldfish  experiments) 
and  propane  releases.  In  addition,  the 
pliune  rise  algorithms  have  been  tested 
against  Hoot,  Meroney,  and  Peterka, 
Ooms  and  Petersen  databases. 
HEGADAS  has  been  vahdated  against 
steady  and  transient  releases  of  liquid 
propane  and  LNG  over  water  (Maplin 
Sands  field  data),  steady  and  finite- 
duration  pressurized  releases  of  HF 
(Goldfish  experiments;  linked  with 
HFPLUME),  instantaneous  release  of 
Freon  (Thomey  Island  field  data;  linked 
with  the  box  model  HEGABOX)  and 
wind  tunnel  data  for  steady,  isothermal 
dispersion. 

2.  Vahdation  studies  are  contained  in 
the  following  references: 
McFarlane,  K.,  Prothero,  A.,  Puttock, 

J.S..  Roberts,  P.T.  and  WiUox.  H.W.M., 
1990.  Development  and  validation  of 
atmospheric  dispersion  models  for 
ideal  gases  and  hydrogen  fluoride. 
Part  I:  Technical  Reference  Manual. 
Report  TNER90.015.  Thornton 
Research  Centre,  Shell  Research, 
Chester,  England.  [EGG  1067-1151] 
(NTIS  No.  DE  93-000953) 
WiUox,  H.W.M.,  McFarlane,  K.,  Rees, 
F.J.,  and  Puttock.  J.S.,  1990. 
Development  and  validation  of 
atmospheric  dispersion  models  for 
ideal  gases  and  hydrogen  fluoride. 
Part  fl:  HGSYSTEM  Program  User's 
Manual.  Report  TNER.90.016. 
TTiomton  Research  Centre,  Shell 
Research,  Chester,  England.  [EGG 
1067-1152]  (NTIS  No.  DE  93-000954) 

B.33    SLAB 

Reference 

Ermak,  D.L.,  1990.  User's  Manual  for 
SLAB:  An  Atmospheric  Dispersion 


Model  for  Denser-than-Air  Releases 
(UCRL-MA-105607),  Uwrence 
Livermore  National  Laboratory. 

Availability 

1.  The  computer  code  is  available  on 
the  Support  Center  for  Regulatory  Air 
Models  Bulletin  Board  System  (Upload/ 
Download  Area;  see  page  B-l),  and  can 
also  be  obtained  from:  Energy  Science 
and  Technology  Center,  P.O.  Box  1020, 
Oak  Ridge,  TN  37830,  (615)  576-2606. 

2.  The  User's  Manual  (NTIS  No.  DE 
91-008443)  can  be  obtained  bom: 
Computer  Products,  National  Technical 
Information  Service,  U.S.  D^artment  of 
Commerce,  Springfield,  VA  22161,  (703) 
487-4650. 

Abstract 

Hie  SLAB  model  is  a  computer 
model,  PC-based,  that  simidates  the 
atmospheric  dispersion  of  denser-than- 
air  releases.  The  types  of  releases  treated 
by  the  model  include  a  groimd-level 
evaporating  pool,  an  elevated  horizontal 
jet,  a  stack  or  elevated  vertical  jet  and 
an  instantaneous  volume  source.  All 
sources  except  the  evaporating  pool  may 
be  characterized  as  aerosols.  Only  one 
type  of  release  can  be  processed  in  any 
individual  simulation.  Also,  the  model 
simulates  only  one  set  of  meteorological 
conditions;  therefore  direct  application 
of  the  model  over  time  periods  longer 
than  one  or  two  hoius  is  not 
recommended. 

a.  Recommendations  for  Use 

The  SLAB  model  should  be  used  as  a 
refined  model  to  estimate  spatial  and 
temporal  distribution  of  short-term 
ambient  concentration  (e.g.,  1-hoiu-  or 
less  averaging  times)  and  the  expected 
area  of  exposiue  to  concentrations  above 
specified  threshold  values  for  toxic 
chemical  releases  where  the  release  is 
suspected  to  be  denser  than  the  ambient 
air. 

b.  Input  Requirements 

1.  The  SLAB  model  is  executed  in  the 
batch  mode.  Data  are  input  directly  from 
an  external  input  file.  There  are  29 
input  parameters  required  to  run  each 
simulation.  These  parameters  are 
divided  into  5  categories  by  the  user's 
guide:  source  type,  source  properties, 
spill  properties,  field  properties,  and 
meteorological  parameters.  The  model  is 
not  designed  to  accept  real-time 
meteorological  data  or  convert  units  of 
input  values.  Chemical  property  data 
are  not  available  within  the  model  and 
must  be  input  by  the  user.  Some 
chemical  and  physical  property  data  are 
available  in  the  user's  guide. 

2.  Source  type  is  chosen  as  one  of  the 
following:  evaporating  pool  release. 


horizontal  jet  release,  vertical  jet  or 
stack  release,  or  instantaneous  or  short 
duration  evaporating  pool  release. 

3.  Source  property  data  requirements 
are  physical  and  chemical  properties 
(molecular  weight,  vapor  heat  capacity 
at  constant  pressiue;  boiling  point; 
latent  heat  of  vaporization;  liquid  heat 
capacity;  liquid  density;  saturation 
pressure  constants),  and  initial  Uquid 
mass  fraction  in  the  release, 

4.  Spill  properties  include:  soiuce 
temperature,  emission  rate,  source 
dimensions,  instantaneous  source  mass, 
release  dioration,  and  elevation  above 
groimd  level. 

5.  Required  field  properties  are: 
desired  concentration  averaging  time, 
maximiun  downwind  distance  (to  stop 
the  calculation),  and  four  separate 
heights  at  whidi  the  concentration 
calculations  are  to  be  made. 

6.  Meteorological  parameter 
requirements  are:  ambient  measurement 
height,  ambient  wind  speed  at 
designated  ambient  measurement 
height,  ambient  temperature,  surface 
roughness,  relative  humidity, 
atmospheric  stability  class,  and  inverse 
Monin-Obukhov  length  (optional,  only 
used  as  an  input  parameter  when 
stabiUty  class  is  xmknown). 

c.  Output 

1.  No  graphical  output  is  generated  by 
the  ciurent  version  of  this  program.  The 
output  print  file  is  automatically  saved 
and  must  be  sent  to  the  appropriate 
printer  by  the  user  after  program 
execution.  Printed  output  includes  in 
tabular  form: 

2.  Listing  of  model  input  data; 

3.  Instantaneous  spatially-averaged 
cloud  parameters — time,  dowmwind 
distance,  magnitude  of  peak 
concentration,  cloud  dimensions 
(including  length  for  puff-type 
simulations),  voltune  (or  mole)  and 
mass  fractions,  downwind  velocity, 
vapor  mass  fraction,  density, 
temperatiue,  cloud  velocity,  vapor 
fraction,  water  content,  gravity  flow 
velocities,  and  entraiiunent  velocities; 

4.  Time-averaged  cloud  parameters — 
parameters  which  may  be  used 
externally  to  calculate  time-averaged 
concentrations  at  any  location  within 
the  simulation  domain  (tabulated  as 
functions  of  downwind  distance); 

5.  Time-averaged  concentration 
values  at  pliune  centerline  and  at  five 
off-centerline  distances  (off-centerline 
distances  are  multiples  of  the  effective 
cloud  half-width,  which  varies  as  a 
function  of  downwind  distance)  at  four 
user-specified  heights  and  at  the  height 
of  the  pliune  centerUne. 
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d.  Type  of  Model 

As  described  by  Ermak  (1989), 
transport  and  dispersion  are  calculated 
by  solving  the  conservation  equations 
for  mass,  species,  energy,  and 
momentum,  with  the  cloud  being 
modeled  as  either  a  steady-state  plume, 
a  transient  puff,  or  a  combination  of 
both,  depending  on  the  duration  of  the 
release.  In  the  steady-state  plume  mode, 
the  crosswind-averaged  conservation 
equations  are  solved  and  all  variables 
depend  only  on  the  downwind  distance. 
In  the  transient  puff  mode,  the  volume- 
averaged  conservation  equations  are 
solved,  and  all  variables  depend  only  on 
the  downwind  travel  time  of  the  puff 
center  of  mass.  Time  is  related  to 
downwind  distance  by  the  height- 
averaged  ambient  wind  speed.  The  basic 
conservation  equations  are  solved  via  a 
niunerical  integration  scheme  in  space 
and  time. 

e.  Pollutant  Types 

Pollutants  are  assimied  to  be  non- 
reactive  and  non-depositing  dense  gases  . 
or  liquid-vapor  mixtures  (aerosols).  . 
Surface  heat  transfer  and  water  vapor 
flux  are  also  included  in  the  model. 

/.  Source-Receptor  Relationshipsr 

1.  Only  one  source- can  he  modeled~at 
a  time 

2.  There  is  no  limitation  to  the 
nmnber  of  receptors;  the  downwind 
receptor  distances  are  internally- 
calculated  by  theonodel.  The  SLAB 
calculation  is  carried  out  up  to  the  user- 
specified  maximum  doMmwind 
distance. 

3.  The  model  contains  submodels  for 
the  source  characterization  of 
evaporating  pools,  elevated  vertical  or 
horizontal  jets,  and  instantaneous 
volume  sources. 

g.  Plume  Behavior 

Plume  trajectory  and  dispersion  is 
based  on  crosswind-averaged  mass, 
species,  energy,  and  momentimi  balanca 
equations.  Surrounding  terrain  is 
assiuned  to  be  flat  and  of  uniform 
surface  roughness.  No  obstacle  or 
building  effects  are  taken  into  account 

h.  Horizontal  Winds 

A  power  law  approximation  of  the 
logarithmic  velocity  profile  which 
accouints  for  stability  and  surface 
roughness  is  used. 

i.  Vertical  Wind  Speed 

Not  treated. 

/.  Vertical  Dispersion 

The  crosswind  dispersion  parameters 
are  calculated  from  formulas  reported 
by  Morgan  et  al.  (1983),  which  are  based 


on  experimental  data  from  several 
sources.  The  formulas  account  for 
entrainment  due  to  atmospheric 
turbulence,  surface  friction,  thermal 
convection  due  to  ground  heating, 
differential  motion  between  the  air  and 
the  cloud,  and  damping  due  to  stable 
density  stratification  within  the  cloud. 

k.  Horizontal  Dispersion 

The  horizontal  dispersion  parameters 
are  calculated  from  formulas  similar  to 
those  described  for  vertical  dispersion, 
also  from  the  work  of  Morgan,  et  al. 
(1983). 

/.  Chemical  Transformation 

The  thermodynamics  of  the  mixing  of 
the  dense  gas  or  aerosol  with  ambient 
air  (including  water  vapor)  are  treated. 
The  relationship  between  the  vapor  and 
liquid  fractions  within  the  cloud  is 
treated  using  the  local'theimodynamic 
equilibrium  approximation.  Reactions  of 
released  chemicals  with  water  or 
ambient  air  are  not  treated. 

m.  Physical  Removal 

Not  treated;'. 

n.  Evaluation  Studies 
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Boston,  MA, J<4ovembeE,  pp.  56-80. 

Ermak,  D.L.,  S.T.  Chan,  D.L  Morgan, 
and  L.K.  Morris,  1982.  A  Comparis(»i  of 
Dense  Gas  Dispersion  Model 
Simulations  with  Burro  Series  LNG 
Spill  Test  Results,  /.  Haz.  Matis.,  6: 129- 
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PAFTT  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 
§52.21    [Amended] 

2.  In  §  52.21,  paragraphs  (1)(1)  and 
(1)(2)  are  amended  by  revising  "and 
supplement  B  (1993)"  to  read  ", 
supplement  B  (1993)  and  supplement  C 
(1994)". 

[FR  Doc.  95-19057  Filed  &-8-95;  8:45  am] 
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Control  of  Air  Pollution  From  New 
Motor  Vehicles  and  New  Motor  Vehicle 
Engines;  Regulations  Requiring 
Availability  of  Information  for  Use  of 
On-Board  Diagnostic  Systems  and 
Emisslon-Related  Repairs  on  1994  and 
later  Model  Year  Light-Duty  Vehicles 
and  Light*Duty  Trucks 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  final  rule  establishes 
requirements  for  the  availability  of 
eniission-related  service  information  for 
all  light-duty  vehicles  (LUVs)  and  light- 
duty  trucks  (LDTs)  beginning  with  the 
1994  model  year  {MY).  Section 
2a2(m)(5)  of  die  Clean  Air  Act  (CAA  or 
Act)  requires  EPA  to  promulgate  rules 
mandating  the  availability  of  emission- 
related  service  information  for  such 
vehicles.  This  iiUemaking  requires 
vehicle  manufacturers  to  provide  to  the 
service  and  repair  industiy  informatioir 
necessary  to  service  on-board  diagnostic 
(OBD)  systems  and  to  perform  other 
emission*Telated  diagnosis  and  repair. 
EFFECTIVE  DATE:  This  find  rule  is 
effective-December?,  1995. 
A00RE6SES:.Materials  relevant  to  this 
nilemaking  are-contained  in  Docket  No. 
A-90-35.  The  docket  is  located  at  The 
Air  Docket,  401  M  Street,  S.W., 
Washington,  D.C.  20460,  and  may  be 
viewed  in  Room  M-1500  from  8;30  ajn. 
until  3:30  p.m.  Monday  through  Friday. 
A  reasonable  fee  may  be  charged  bv  EPA 
for  copying  docket  materials 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Adelman,  Certification  Division. 
U.S.  Environmental  Protection  Agency* 
2565  Plymouth  Road,  Arm  Arbor, 
Michigan  48105,  Telephone  (313)  668- 
4434 
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1.  Background  and  Development 

Section  202(m)(5)  of  the  CAA,  as 
amended  by  the  Clean  Air  Act 
Amendments  of  1990  (CAAA),  directs 
EPA  to  promulgate  regulations  requiring 
vehicle  manufactiirers  to  provide  to: 

any  person  engaged  in  the  repairing  or 
servicing  of  motor  vehicles  or  motor  vehicle 
engines,  and  the  Administrator  for  use  by  any 
sudi  persons,  •  •  •  any  and  all  infonnation 
needed  to  make  use  of  the  (vehicle's] 
emission  control  diagnostic  system  •  *  • 
and  such  other  information  including 
instructions  for  making  emission-related 
diagnoses  and  reptairs. 

Such  requirements  are  subject  to  the 
requirements  of  section  208(c)  regarding 
protection  of  trade  secrets;  however,  no 
such  information  may  be  withheld 
under  section  208(c)  if  that  information 
is  provided  (directiy  or  indirectly)  by 
the  manufacturer  to  its  fianchised 
dealers  or  other  persons  engaged  in  the 
repair;  diagnosing  or  servicing  of  motor 
vehicles. 

On  September  24, 1991,  EPA 
published  a  notice  of  proposed 
rulemaking '  (NPRM)  outlining  the 
Agency's  proposed  service  information 
requirements.  EPA  subsequentiy 
reopened  the  comment  and  held  public 
workshops  to  further  review  aspects  of 
these  requirements.^  Today's  document 
promulgates  these  regulations. 

As  of  August  1990, 96  urban  areas 
were  in  violation  of  die  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone  and  41  areas  could  not  attain 
the  NAAQS  for  carbon  monoxide  (CO). 
EPA  estimates  that  currenUy  60%  of  the 
total  tailpipe  HC  emissions  from  LDVs 
and  LDTs  are  caused  by  the  20%  of 
vehicles  with  serious  emission  control 
system  malfunctions  or  degradation.^ 
■ftie  more  stringent  new  vehicle 
emission  standards  mandated  by  the  Act 


are  likely  to  increase  further  the 
proportion  of  total  LDV  emissions  bom 
malfunctioning  vehicles. 

The  purpose  of  the  OBD  system  and 
emission-control  systems  is  to  reducp 
emission  levels  of  various  pollutants. 
For  such  systems  to  achieve  projected 
levels  of  emission  reductions,  it  will  be 
essential  that  they  be  adequately 
maintained  and  repaired.  This  will 
require  automotive  technicians  to 
possess  the  knowledge  necessary  to 
identify  and  repair  improperly  operating 
emission-related  systems  and 
components.  This  knowledge  is 
acquired,  in  part,  by  having  access  to 
information  on  the  operation  and  repair 
of  such  systems  and  related 
components.* 

To  date,  automotive  technicians 
employed  by  manufacturer  franchisees 
have  had  access,  through  their 
employer,  to  needed  emission-related 
service  and  repair  information.  The 
same  is  not  always  true  for  other 
individuals  who  repair  and  service 
vehicles.  Some  manufacturere  do  not 
make  available  to  the  public  all  the 
information  needed  to  adequately 
service  and  repair  motor  vehicles. 
Further,  when  information  is  made 
available,  it  may  be  difficult  to  locate 
and  time  consuming  to  obtain. 

It  is  especially  important  for 
independent  technicians  to  have  access 
to  needed  emission-related  service  and 
repair  information,  including  training  ' 
instructions.  It  has  been  estimated  that 
independent  technicians  are  responsible 
for  conducting  up  to  80%  of  all  repairs.^ 
In  addition,  independent  technicians 
are  more  likely  to  repair  the  vehicles 
which  are  the  most  likely  to  violate 
emission  standards  (older  vehicles,  in 
general).  This  conclusion  is  the  result  of 
a  recent  study  which  demonstrated  that 
(1)  the  level  of  excess  emissions 
increases  as  a  vehicle's  mileage 
increases,  and  (2)  the  percentage  of 
nondealer  repairs  increased  and  dealer 
repairs  decreased  as  a  vehicle's  mileage 
increased.^  Considering  the  large 
number  of  vehicles  being  serviced  by 
independent  technicians,  it  is  essential 
that  such  individuals  have  access  to 
adequate  emission-related  repair  and 
service  information. 

Today's  regulations  are  intended  to 
preserve  freedom  of  choice  by 


■  56  PR  48272  (September  24. 1991). 

»57  FR  24457  (June  9. 1992);  58  FR  34013  (June 
23, 1993). 

'  R^ulatoty  Impact  Analysis:  On-Board 
Diagnostics,  Appendix  I;  Air  Docket  No.  A-90-35. 


*To  properly  service  and  repair  vehicles, 
automotive  technicians  require  both  access  to 
needed  information  and  training.  Direct  training  is 
beyond  the  scope  of  this  rulemaking;  however,  the 
availability  of  manubcturer  training  information 
and  materials  is  covered  by  these  proposed 
regulations. 

'  "Service  Job  Analysis,"  Hunter  Publishing  Co., 
1984. 

*  "Survey  of  Vehicle  Owners  in  the  On-Board 
Diagnostics  Program,"  Westat,  Inc.,  July  18, 1990. 


consvuners  in  where  they  obtain  service 
and  repair  of  emission-related  systems. 
This  can  only  be  achieved  by  ensuring 
that  all  sectors  of  the  automotive  service 
industry  have  access  to  the  information 
needed  to  perform  such  service  and 
repairs. 

n.  Requirements  of  the  OBD  Final  Rule 

A.  Availability  of  Service  Information 

Today's  regulations  require  that 
manufacturers  provide  to  any  person 
engaged  in  the  repairing  or  servicing  of ' 
motor  vehicles  or  motor  vehicle  engines 
all  information  necessary  to  make  use  of 
the  OBD  system  and  any  iidormation  for 
making  emission-related  diagnosis  and 
repairs,  including  any  emission-related 
information  that  is  provided  by  the 
manufacturer  to  fi'anchised  dealers  or 
other  persons  engaged  in  the  repair, 
diagnosing  or  servicing  of  motor  vehicle 
engines. 

B.  Required  Information  and  Emission- 
Related  Information 

Manufacturers  are  required  to  make 
available  to  the  aftermarket  "any  and 
all"  information  needed  to  make  use  of 
the  OBD  system  and  such  other 
information,  includisg  instructions  for 
making  emission-related  repairs, 
excluding  trade  secrets.  The  scope  of  the 
information  that  must  be  provided 
includes  the  direct  and  indirect  service 
and  repair  information  that  a 
manufacturer  provides  to  its  authorized 
dealerships  or  other  persons  engaged  in 
the  repair,  diagnosing,  or  servicing  of 
motor  vehicles  or  motor  vehicle  engines. 
Examples  of  direct  information  are 
service  manuals,  technical  service 
bulletins  (TSBs),  training  materials  or 
information,  diagnostic  information, 
wiring  diagrams,  and  any  writien 
memoranda  or  guidance  provided  to 
dealers.  Indirect  infonnation  is 
information  provided  to  dealers  through 
indirect  means.  Examples  of  indirect 
information  include,  but  are  not  limited 
to,  information  made  available  through 
tools  and  equipment,  such  as  emission- 
related  reprogramming  events,  data 
stream  information,  and  bi-directional 
control.  Manufacturers  are  required  to 
provide  such  information  (or  allow  such 
information  to  be  provided  by  othere)  to 
persons  engaged  in  the  repair  and 
service  of  vehicles  in  the  same  or 
similar  maimer  such  information  is 
provided  to  their  dealers.  Manufacturers 
are  not  required  to  provide  such 
information  directly  without  regard  for  ~ 
protection  of  trade  secrets. 

Information  for  making  emission- 
related  diagnosis  and  repairs  does  not 
include  information  used  to  design  and 
manufacture  parts,  but  may  include 


JMI 


40476     Federal  Register  /  Vol.  60,  No.  153  /  Wednesday,  August  9,  1995  /  Rules  and  Regulations 


manufiacturer  changes  to  internal 
cxnnputer  calibrations.  However,  a 
manufacturer  need  only  provide 
internal  calibrations  to  the  service  and 
repair  industry  to  the  extent  it  has 
provided  such  information  to  its 
dealerships. 

Emission-related  information 
includes,  but  is  not  limited  to, 
infcumation  regarding  any  system, 
component  or  part  of  a  vehicle  that 
controls  emissions  and  any  system, 
component  and/or  part  associated  with 
the  powertrain  system,  including,  but 
not  limited  to,  the  engine,  the  fuel 
system  and  ignition  system.  Information 
must  also  be  provided  for  any  system, 
component,  or  part  that  is  likely  to 
impact  emissions,  such  as  transmission 

2 stems.  In  addition,  EPA  will  monitor 
e  results  of  inspection  and 
maintenance  (I/M)  programs  for  failures 
resulting  from  systems,  components  or 
parts  other  than  those  described  here.  If 
EPA  determines  that  a  substantial 
number  of  I/M  failures  are  occurring 
due  to  systems,  components  or  parts 
other  than  those  described  here,  the 
extent  of  emission-related  service 
information  will  be  expanded  to  include 
such  items.  EPA  will  notify  any  affected 
manufacturerfs)  of  its  concerns  and  will 
allow  such  manufactums  to  reply  to 
these  concerns  prior  to  making  any  such 
determinations.  Affected  manufacturers 
will  be  notified  of  any  such  EPA 
determinations. 

C.  Cost  of  Service  Information 

Emission-related  service  information 
is  to  be  made  available  at  a  reasonable 
price.  This  means  the  fair  market  price 
taking  into  consideration  factors  such  as 
the  cost  to  the  manufacturer  of 
preparing  and/or  providing  the 
information,  the  type  of  information,  the 
format  in  which  it  is  provided,  the  price 
charged  by  other  manufactiuers  for 
amilar  information,  the  differences  that 
exist  among  manufacturers  (e.g.,  the  size 
of  the  manufactiuer],  the  quantity  of 
material  contained  in  a  publication,  the 
detail  of  the  information,  the  cost  of  the 
information  prior  to  publication  of  this 
final  rule,  volume  discounts,  and 
inflation.  EPA  is  not  reqiiiring  that 
manufacturers  sell  information  to 
aftermarket  service  providers  at  the 
lowest  price  charged  to  their 
dealerships. 

D.  Distribution  of  Service  Information 
and  Timeliness 

Today's  rule  allows  each 
manufacturer  to  distribute  emission- 
related  service  and  repair  information 
through  the  distribution  mechanism  it 
determines  to  be  the  most  efficient  and 
cost-effective.  There  is  no  requirement 


that  manufactiirers  use  the  same 
distribution  mechanism  for  dealers  and 
aftermarket  service  providers.  However, 
each  manufacturer  will  be  responsible 
for  up-loading  a  complete  index  of 
required  information  to  NTIS'  (National 
Technical  Information  Service) 
FedWorld.''  Manufact\uers  are  required 
to  make  available  on  FedWorld  an  index 
of  all  information  that  falls  within  the 
definition  of  emission-related  service, 
diagnosis  and  repair  information.^  This 
includes,  but  is  not  limited  to.  manuals, 
TSBs,  all  training  materials,  and  videos. 
Each  manufacturer  title  listed  in  the 
index  must  adequately  describe  the 
contents  of  the  document  to  which  it 
refers.  If  a  title  does  not  adequately 
describe  the  contents,  the  manufacturer 
shall  provide  a  brief  description  that 
enables  the  user  to  determine  whether 
an  item  contains  the  information  being 
sought.  If  requested  to  do  so,  FedWorld 
will  accept  orders  for  service 
information  and  transmit  them  to  the 
manufacturer's  designated  information 
distributor.  The  party  identified  in 
FedWorld  by  a  manufacturer  as  the 
distributor  of  the  manufacturer's 
emission-related  service  information 
can  be  the  manufacturer  itself,  a 
publisher/distributor,  or  other  entity 
that  can  provide  the  information  as 
required. 

m  addition  to  the  index, 
manufacturers  are  required  to  list  a 
phone  number  and  address  where 
aftermarket  service  providers  can  call  or 
write  to  obtain  the  desired  information. 
Manufacturers  must  also  provide  die 
price  of  each  item  listed,  as  well  as  the 
price  of  items  ordered  on  a  subscription 
basis. 

Manufacturers  are  required  to  update 
the  FedWorld  index  on  the  first  and 
third  Monday  of  each  month  or  as 
otherwise  specified  by  the  Agency.  A 
manufacturer  may  opt  to  updJate  its 
FedWorld  index  more  frequently.  In 
addition,  each  manufacturer  is 
responsible  for  paying  its  share  of  the 
annual  cost  of  FedWorld.  Such  costs  are 
to  be  paid  by  each  manufacturer, 
however,  payments  can  be  made 
through  various  arrangements,  e.g..  a 
group  of  manufacturers  can  elect  to 
determine  what  they  would  owe  if  paid 
individually  and  then  divide  that 
amoimt  based  on  sales  or  other  factors. 
The  annual  cost  of  maintaining  the 
FedWorld  database  is  approximately 


''  NTIS  operates  FedWorld,  an  online  computer 
system  that  allows  public  access  to  government  and 
other  documents.  FedWorld  can  be  accessed  for  up 
to  three  hours  a  day  at  no  charge  by  using  a  modem 
to  dial  (703)  321-3339  or  by  using  the  Internet 
telnet  command  to  connect  to  fedworld.gov. 

'This  requirement  does  not  apply  to  indirect 
information,  which  is  discussed  below. 


$70,000  to  $75,000.  To  determine  the 
cost  to  each  manufacturer,  FedWorld 
will  divide  the  total  cost  by  the  niunber 
of  participating  manufacturers. 

Manufacturers  are  responsible  for 
ensuring  that  the  party  shipping  the 
information  does  so  within  a  specified 
time  period,  i.e.,  within  one  regular 
business  day  of  receiving  an  order. 
Distributors  are  encouraged  to  provide 
by  fax  items  which,  in  their  entirety,  are 
less  than  20  printed  pages,  such  as 
TSBs.  Also,  die  distributor  is  required  to 
send  the  information  by  overnight 
delivery  if  the  ordering  party  requests  it 
and  assumes  the  cost  of  delivery. 

The  search  format  to  be  usedoy 
FedWorld,  e.g.,  manu&cturer.  MY, 
vehicle  make,  and  so  forth,  will  be 
determined  by  FedWorld  shortly  after 
pubUcation  of  this  rule  and,  to  the 
extent  possible,  will  take  into 
consideration  suggestions  from  EPA. 
manufactujers.  and  aftermarket  service 
providers. 

Each  manufacturer  has  120  days 
following  publication  of  this  rule  to 
upload  its  index  and  meet  the  above 
requirements  for  providing  all  required 
service  information  to  aftermarket 
service  providers,  facilities,  and  others 
for  1994  and  later  MY  vehicles  which 
have  been  offered  for  sale  by  that  date. 
For  vehicle  models  introduced  more 
than  120  days  after  promulgation  of 
these  regulations,  manufacturers  are 
responsible  for  providing  service 
information  to  aftermarket  service 
providers,  facilities,  and  others,  at  the 
same  time  it  is  made  available  to 
dealerships.  Thereafter,  to  the  extent 
there  are  changes,  emission-related 
service  information  for  MY  1994  and 
later  vehicles  which  becomes  available 
shall  be  added  to  the  index  at  the  next 
schedided  mandated  update  period,  i.e.. 
first  or  third  Monday  of  each  month. 

Since  independent  technicians  often 
work  on  many  makes  of  vehicles,  it  is 
important  for  them  to  have  access  to 
condensed  versions  of  service 
information.  Therefore,  EPA  encourages 
the  manufacturers  to  enter  into 
agreements  with  information 
intermediaries  in  a  manner  whidi 
ensures  that  condensed  information  is 
available  to  aftermarket  service 
providers  in  a  timely  manner  and  at  a 
reasonable  cost.  Since  information  is 
available  in  its  entirety  &t>m  sources 
identified  in  FedWorld,  manufacturers 
are  not  responsible  for  condensed 
information  published  by  intermediaries 
or  other  third  parties.  Manufacturers 
are,  however,  responsible  for  errors  in 
their  own  materials. 

EPA  is  not  issuing  any  regulations  in 
this  rule  that  specifically  require 
manufactiuers  to  provide  information  to 
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intermediaries  (e.g.,  publishers  of  non- 
manufacturer  service  manuals)  with 
emission-related  information.  However, 
EPA  anticipates  that  manufacturers  will 
continue  to  provide  such  intermediaries 
with  information  as  they  have  in  the 
past. 

FedWorld  will  make  available  a 
telephone  niunber  that  aftermarket 
service  providers  can  call  to  obtain  a 
printed  copy  of  the  index.  Since 
information  can  be  downloaded  without 
charge,  EPA  expects  that  some  trade 
publications  and  associations  may  offer 
subscribers  or  members  a  printed  copy 
if  they  provide  a  self-addressed  stamped 
envelope. 

No  waivers  will  be  granted  for  any  of 
the  requirements  related  to  FedWorld. 
Since  EPA  believes  that  FedWorld 
provides  an  adequate  means  of 
monitoring  the  information  being  made 
available,  manufacturers  are  not 
required  to  submit  a  plan  for 
distributing  information  as  part  of  their 
certification  requirements. 

E.  Enhanced  Diagnostic  Information 

All  emission-related  data  stream 
information  made  available  to 
manufactiuer  franchised  dealers  (or 
others  in  the  service  industry)  is 
required  to  be  made  available  to 
equipment  and  tool  manufacturers. 
Vehicle  manufacturers  can,  in  the 
alternative,  make  such  information 
available  to  independent  technicians 
through  provision  of  vehicle 
manufacturer  equipment  and  tools. 
Beginning  on  January  1,1997,  a 
manufacturer  can  only  provide  bi- 
directional control  to  its  dealerships  if 
it  has  provided  equipment  and  tool 
manufacturers  with  information  to  make 
diagnostic  equipment  with  the«ame  bi- 
directional control  capabilities  available 
to  the  dealerships,  or  provided  such 
capabihties  directly  to  independent 
technicians  through  provision  of  their 
own  tools.  Manufacturers  are  required 
to  make  bi-directional  control 
information  available  for  all  MYs 
begiiming  with  MY  1994,  if  such 
information  is  provided  to  their 
dealerships.  However,  for  MYs  1994- 
1996,  where  a  manufacturer  can  prove 
that  safeguards  for  bi-directional 
controls  are  only  installed  in  tools,  not 
in  vehicle  on-board  computers,  then 
that  manufacturer  may  receive  a  waiver 
from  producing  bi-directional  controls 
for  vehicles  prior  to  the  1997  MY. 
However,  no  such  waiver  is  available  for 
other  types  of  data  stream  information. 

Hiis  rulemaking  does  not  require  a 
manufacturer  to  supply  any  emission- 
related  information  to  aftermarket 
service  providers  that  it  does  not  make 
available  to  its  authorized  dealerships  or 
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other  third  parties.  For  example, 
functional  control  strategies  and 
waveform  infonnaUon  are  not  required 
to  be  made  available  to  aftermarket 
service  providers  except  to  the  extent 
they  are  made  available  to  authorized 
dealerships. 

F.  Enhanced  Diagnostic  Tools 

Manufacturers  are  required  to  either 
make  available  to  aftermarket  tool  and 
equipment  companies  any  and  all 
information,  except  calibrations  and 
recalibrations,  needed  to  develop  and 
manufacture  generic  tools  that  can  be 
used  by  independent  technicians  to 
diagnose,  service  and  repair  emission- 
related  parts,  components  and  systems 
or  they  may  sell  their  own  diagnostic 
tools  and  equipment  to  independent 
technicians  if  the  price  of  such  tools  is 
reasonable  (e.g.,  competitively  priced 
with  aftermarket  tools  that  would 
perform  the  same  functions). 

As  to  emission-related  diagnostic  and 
service  information  utilized  by 
aftermarket  tool  and  equipment 
companies  that  make  generic  tools 
which  perform  the  same  or  similar 
functions  as  those  provided  by 
manufacturers  to  their  dealerships,  the 
Agency  is  requiring  that  such 
information  be  provided  at  the  time  of 
model  introduction.  This  should  allow 
adequate  time  for  its  incorporation  into 
tools  and  equipment  by  aftermarket  tool 
and  equipment  companies. 

G.  RecaJibration/Reprogramming 
Effective  December  1, 1997, 

manufacturers  are  required  to: 

(1)  make  available  to  independent 
technicians  all  emission-related 
reprogramming  events  (including 
driveability  reprogramming  events  that 
may  affect  emissions)  that  were  issued 
prior  to  December  1, 1997  by 
manufacturers  and  made  available  to 
dealerships  for  MYs  1994  through  1997; 
and 

(2)  for  reprogramming  events  that  are 
issued  on  or  after  December  1, 1997, 
make  available  to  independent 
technicians  all  emission-related 
reprogramming  events  (including 
driveability  reprogramming  events  that 
may  affect  emissions)  issued  by 
manufacturers  for  1994  and  later  MY 
vehicles  at  the  same  time  they  are  made 
available  to  dealerships. 

For  all  vehicles,  reprogramming  need 
not  be  provided  for  any  recalibrations 
performed  prior  to  vehicles  entering  the 
stream  of  commerce  (i.e.,  sale  to  first 
purchaser). 

If  a  manufacturer  can  demonstrate,  to 
the  satisfaction  of  the  Administrator, 
that  hardware  would  have  to  be 
retroactively  installed  on  vehicles  to 


meet  security  measures  implemented  by 
the  manufacturer,  the  manufacturer  may 
request  a  waiver  from  the 
reprogramming  requirements  for  MYs 
1994  through  1996. 

EPA  is  providing  manufacturers  until 
December  1,  1997,  to  adopt  and 
implement  security  measures,  such  as 
encryption  or  other  measures,  that 
address  tampering  concerns  and 
concerns  regarding  proprietary 
information.  This  leadtime  also 
provides  manufacturers  an  opportunity 
to  work  out  logistical  issues  related  to 
making  reprogramming  available  to  the 
potentially  large  numbers  of 
independent  facilities  that  may  be 
interested  in  receiving  this  capability. 
Though  EPA  is  allowing  security 
measures  to  be  implemented  by 
manufacturers,  such  measures  are  not 
being  required  by  these  regulations.  EPA 
beheves  that  manufacturers  are  best  able 
to  determine  the  extent  to  which  the 
release  of  this  information  will  endanger 
the  proprietary  nature  of  the  underlying 
information  and/or  potentially  lead  to 
tampering. 

Manufacturers  are  required  to  either 
offer  for  sale  at  a  competitive  market 
price  a  reprogramming  tool  that 
interfaces  with  the  vast  majority  of 
generic  portable  computers  or  make 
available  to  aftermarket  tool  and 
equipment  companies  information  that 
would  enable  them  to  manufacture  such 
a  tool.  In  addition,  manufacturers  are 
responsible  for  assuring  that  those 
independent  service  providers  who 
elect  not  to  purchase  reprogramming 
services  have  access  to  reprogramming 
services  at  a  reasonable  cost  and  in  a 
timely  manner. 

Any  method  adopted  by  a 
manufacturer  by  which  reprogranuning 
is  made  available  to  independent 
technicians  caimot  impose  a  significant 
burden  on  independent  technicians 
beyond  that  experienced  by  dealerships. 
For  example,  manufacturers  can  sell 
reprogramming  tools  directiy  to 
independent  technicians  or  enter  into 
agreements  with  aftermarket  tool 
companies  whereby  the  manufacturers 
provide  the  tool  companies  with  the 
information  necessary  to  build 
reprogramming  tools.  In  conjunction 
with  one  of  these  options, 
manufacturers  could  transmit 
reprogramming  events  directiy  to 
independent  technicians  by  modem 
from  a  main  frame  computer  or  provide 
them  with  CD  ROMs.  In  formulating  its 
method  of  making  reprogramming 
available  to  independent  technicians,  a 
manufacturer  may  request  to  meet  with 
EPA  to  discuss  whether  the  method 
comports  with  the  requirements  of  this 
rule. 
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Maniifacturers  are  also  responsible  for 
ensuring  that  aftermarket  service 
providers  have  an  efficient  and  cost- 
effiactive  method  for  identifying  whether 
the  calibrations  on  a  vehicle  are  the 
latest  to  be  issued. 

'  m.  Public  Participation 

On  September  24, 1991.  EPA 
published  a  NPRM  which  set  forth 
proposed  requirements  for  emission- 
related  service  information  for  LDVs 
and  LDTs.  The  period  for  submission  of 
comments  on  the  NPRM  was  scheduled 
to  close  on  December  9. 1991. 

On  November  6  and  7, 1991,  a  public 
hearing  was  held.  The  original  comment 
period  was  then  extended  to  January  10, 
1992,  for  comments  regarding  the 
availability  of  service  information.  In 
addition,  workshops  were  held  on  June 
30, 1992,  and  July  14, 1993.  The 
comment  periods  for  these  two 
workshops  closed  on  July  31, 1992,  and 
August  13, 1993,  respectively. 

The  CAA  requirements  regarding  the 
availability  of  service  and  repair 
industry  information  necessary  to 
perform  repair  and  maintenance  service 
on  OBD  systems  and  other  emission- 
related  vehicle  components  elicited 
extensive  comments.  Comments  were 
received  from  manufactiuers  and  their 
associations,  mechanics  and  their  trade 
associations,  motor  vehicle  dealerships, 
state  agencies,  and  private  individuals. 
Because  of  the  scope  of  the  issues 
involved  and  raised  by  these  comments, 
the  following  sections  only  briefly 
siunmarize  comments  on  the  major 
issues.  For  the  complete  response  to 
comments,  see  the  Response  to 
Comments  on  the  Regulations  Requiring 
the  Availability  of  Service  Information 
on  1994  and  Later  MY  Light-Duty 
Vehicles  and  Light-Duty  Trucks 
contained  in  the  pubUc  docket  for  this 
rule. 

IV.  Discussion  of  Comments  and  Issues 

Comments  on  a  wide  range  of  issues 
concerning  the  proposed  service 
information  requirements  were 
received.  Summarized  here  are  the 
comments  concerning  the  major  or 
controversial  issues  and  the  rationale 
behind  EPA's  final  decisions.  These 
issues  are  considered  in  more  detail  in 
the  supplemental  Response  to 
Comments  document  prepared  for  this 
final  rule  and  included  in  the  docket 
noted  earlier.  Also  in  the  Response  to 
Comments  document  is  consideration  of 
other  issues  whose  resolution  is 
reflected  in  this  final  rule. 


A.  Definition  of  "Emission-Related" 
Information 

Summary  of  Proposal:  The  proposed 
regulations  required  that  "all 
information"  needed  to  make  emission- 
related  repairs  be  made  available  to  the 
automotive  service  industry.  The  scope 
of  "all  information"  would  include,  but 
not  be  limited  to,  any  emission-related 
service  and  repair  information  that  a 
manufacturer  provides  to  its  authorized 
dealerships. 

Based  on  the  comments  received  in 
response  to  the  NPRM  and  the  Jime  30, 
1992  workshop,  EPA  believed  that 
clarification  was  warranted  as  to  the 
systems,  components  and  parts  for 
which  emission-related  service, 
diagnostic  and  repair  information  must 
be  provided  by  the  manufacturers  to 
aftermarket  service  providers.  For 
purposes  of  this  rule,  EPA  proposed  that 
emission-related  service,  diagnostic  and 
repair  information  would  include,  but 
not  be  limited  to,  any  system, 
component  or  part  of  a  vehicle  that 
controls  emissions  and  any  system, 
components  and/ or  part  associated  with 
the  powertrain  system,  including,  but 
not  limited  to,  the  fuel  system  and 
ignition  system.  Information  would  also 
have  to  be  provided  for  any  system, 
component,  or  part  that  could  have  a 
reasonably  foreseeable  impact  on 
emissions,  such  as  transmission 
systems. 

In  addition,  EPA  proposed  to  monitor 
the  residts  of  I/M  programs  for  failures 
resulting  from  systems,  components,  or 
parts  other  than  those  described  here.  If 
EPA  determines  that  a  substantial 
number  of  I/M  failiu«s  are  occurring 
due  to  systems,  components,  or  parts 
other  than  those  described  here,  the 
extent  of  emission-related  service 
information  would  be  expanded  in  a 
subsequent  rulemaking  to  include  such 
items. 

Summary  of  Comments:  Most 
manufacturers  recommended  that  the 
extent  of  service  information  that  they 
must  make  available  be  limited  to  all 
service  information  that  is  required  to 
diagnose  and  repair  emission-related 
malfunctions  that  will  cause  an  OBD 
code  to  be  set  and  illuminate  the  "check 
engine"  light.  They  stated  that  each 
manufacturer  will  determine  which 
malfunctions  will  cause  a  significant 
impact  on  emissions,  and  thus,  which 
malfunctions  will  store  an  emission- 
related  fault  code  and^illuminate  the 
malfunction  indicator  light  (MIL). 

Some  manufactmers  commented  that 
the  proposed  language  is  deficient  in 
defining  the  information  that  must  be 
included  in  the  provision  for  service 
information.  They  believe  this  could 


lead  to  subjective  interpretations, 
resulting  in  manufacturers  providing 
distinctly  different  levels  of 
information.  Saab  asserted  that  EPA's 
proposal  to  use  the  I/M  program  to  later 
expand  the  definition  of  emission- 
related  systems  and  components 
unnecessarily  burdens  manufacturers 
with  an  ever-changing,  and  ever- 
expanding,  set  of  rules. 

Generally,  the  aftermarket 
commenters  endorsed  the  definitions  of 
emission-related  information  proposed 
by  EPA.  Some  aftermarket  commenters 
responded  that  any  attempt  to 
distinguish  between  emissions-related 
and  non-emissions-related  vehicle 
systems  and  devices  is  nonproductive 
and  accomplishes  nothing  more  than  to 
direct  attention  away  from  the 
important  issues.  According  to  one 
commenter,  a  valid  argiunent  can  be 
made  that  virtually  every  component  of 
today's  vehicles  can  affect  the 
performance  of  the  vehicle's  emissions 
system.  ASIA  suggested  that  it  may  be 
more  efficient  for  EPA  to  require 
manufactiu^rs  to  release  all  vehicle- 
related  service  information. 

Analysis  of  Comments:  EPA  disagrees 
with  the  position  that  emission-related 
information  is  defined  by  and  limited  to 
information  required  to  diagnose  and 
repair  malfunctions  that  will  result  in 
illumination  of  the  MIL.  Illumination  of 
the  MIL  will  not  necessarily  be  triggered 
by  every  malfunction  of  emission- 
related  parts,  components  and  systems. 
To  maintain  air  quality  it  is  important 
that  service  and  repair  information  on 
all  such  parts,  components  and  systems 
be  provided.  In  addition,  the  diagnostics 
requirements  for  OBD  are  limited  to  the 
engine  and  drivetrain,  because  they 
have  the  rhost  direct  impact  on 
emissions.  However,  this  does  not  alter 
the  fact  that  malfunctions  of  other  parts 
and  components  could  impact 
emissions.  Further.  MIL  illiunination  is 
only  necessary  when  a  single  source  of 
malfunction  causes  emissions  to 
increase  above  the  MIL  threshold.  As 
the  OBD  requirements  and  the  MIL 
thresholds  are  generally  designed  to 
detect  severe  malfunctions,  more 
limited  malfunctions,  which  may  still 
have  an  effect  on  emissions,  may  not 
trigger  the  MIL.  Moreover,  multiple 
malfunctions,  when  combined,  can 
cause  exceedance  of  emission 
thresholds  even  though  each  one 
individually  may  be  insufficient  to 
cause  an  emission  problem  severe 
enough  to  illuminate  the  MIL.  Also, 
OBD  only  needs  to  flag  that  a  problem 
exists  and  indicate  the  general  cause 
(e.g.,  misfire) — ^it  does  not  identify  the 
precise  cause  of  the  problem  which 
could  be  due  to  a  myriad  of  factors,  such 
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as  lean  fuel/air  ratio,  bad  wiring  or 
sparkplugs. 

Moreover,  EPA  believes  that  the 
language  of  section  202(m)(5)  requiring 
manufacturers  to  provide  "all 
information  needed  to  make  use  of  the 
emission  control  diagnostic  system 
*  *  *  and  such  other  information 
including  instructions  for  making 
emission-related  diagnosis  and  repairs" 
(emphasis  added]  mdces  it  clear  that 
other  information  pertinent  to  making 
emission-related  repairs,  in  addition  to 
information  needed  to  make  OBE>- 
related  repairs,  must  be  provided  to 
aftermarket  service  providers.  Had 
Congress  wished  to  limit  the 
information  availability  requirement 
only  to  those  repairs  necessary  to  make 
full  use  of  the  OBD  system,  it  need  not 
have  included  the  second  phrase  of  the 
requirement,  relating  to  other 
information  for  making  emission-related 
repairs,  or  could  have  limited  the 
second  phrase  to  those  repairs  necessary 
to  make  repairs  related  to  MIL 
illumination.  Instead  the  second  phrase 
broadly  refers  to  "emission-related 
diagnosis  and  repairs."  Therefore,  EPA 
believes  it  is  reasonable  to  require 
manufacturers  to  provide  information 
required  for  any  emission-related 
repairs  to  be  made  available. 

EPA  has  adopted  a  description  of 
emission-related  information  that  is 
consistent  with  previous  definitions  of 
emission-related  maintenance,  as  set 
forth  in  EPA's  "allowable  maintenance" 
regulations.  See  40  CFR  §  86.088-2. 
Those  regulations  specify  maintenance 
which  may  be  performed  on 
certification  vehicles  and  establish  an 
interpretation  of  "properly  maintained 
vehicle"  for  use  in  the  recall  program. 
EPA  made  clear  in  those  regulations  that 
any  maintenance  that  is  likely  to  affect 
emissions  would  be  considered 
emission-related: 

Emission-related  maintenance  means  that 
maintenance  which  does  substantially  affect 
emissions  or  which  is  likely  to  affect  the 
emissions  deterioration  of  Uie  vehicle  or 
engine  during  normal  in-use  operation,  even 
if  the  maintenance  is  performed  at  some  time 
other  than  that  which  is  recommended.  40 
CFR  §86.088-2 

Contrary  to  the  suggestion  of  some 
manufactiuers,  EPA  is  not  providing  a 
specific  or  suggested  list  of  parts, 
components  or  systems  for  which 
information  must  be  provided.  Such 
lists  may  be  interpreted  by  some 
manufacturers  as  the  maximum 
emission-related  information  that  must 
be  made  available.  In  addition, 
continually  evolving  vehicle  technology 
wdll  result  in  ongoing  changes  as  to 
what  constitutes  emission-related 
information.  Therefore,  it  would  not  be 


reasonable  to  select  a  point  in  time  and 
say  that  emission-related  information  is 
defined  by  what  exists  at  that  point. 

Contrary  to  comments  from  some 
aftermarket  commenters,  the  Agency 
only  has  the  authority  to  require 
manufacturers  to  provide  emission* 
related  information.  As  previously 
indicated,  this  includes  anything  that  is 
likely  to  affect  emissions.  If  the  Agency 
initially  determines  that  a  part, 
component  or  systems  impacts 
emissions,  it  will  notify  the 
manufactiuers  who  will  be  provided  an 
opportimity  to  demonstrate  otherwise  if 
it  disagrees. 

EPA  Decision:  Emission-related 
information  includes,  but  is  not  limited 
to,  information  regarding  any  system, 
component  or  part  of  a  vehicle  that 
controls  emissions  and  any  system, 
components  and/or  parts  associated 
with  the  powertrain  system,  including, 
but  not  limited  to,  the  fuel  system  and 
ignition  system.  Information  must  also 
be  provided  for  any  system,  component, 
or  part  that  is  likely  to  impact 
emissions,  such  as  transmission 
systems.  In  addition,  EPA  will  monitor 
the  results  of  I/M  programs  for  foiliu«s 
resulting  bom  systems,  components  or 
parts  other  than  those  described  here.  If 
EPA  determines  that  a  substantial 
number  of  I/M  failures  are  ocouring 
due  to  systems,  components  or  parts 
other  than  those  described  here,  the 
extent  of  emission-related  service 
information  will  be  expanded  to  include 
such  items.  EPA  will  notify  any  affected 
manufacturer(s)  of  its  concerns  and  will 
allow  such  manufactiuers  to  reply  to 
these  concerns  prior  to  making  any  such 
determinations.  Affected  manufactiuers 
will  be  notified  of  any  such  EPA 
determinations. 

B.  Information  Used  To  Manufacture 
Aftermarket  Parts 

Summary  of  Proposal:  EPA  did  not 
propose  that  vehicle  manufacturers 
provide  aftermarket  parts  manufacturers 
with  information  to  design  and 
manufacture  parts. 

Summary  of  Comments:  A  group  of 
aftermarket  associations  commented  on 
the  importance  of  information  used  to 
design  and  manufacture  parts. 
According  to  these  commenters, 
competition  in  the  service  industry 
would  be  threatened  if  parts 
manufactiuers  are  not  provided 
sufficient  information  to  produce 
quality  aftermarket  parts  which  work 
with  emissions  control  systems,  OBD 
systems,  and  computers.  They  stated 
that  independent  service  and  repair 
faciUties  depend  on  the  availability  of 
affordably  priced  quality  aftermarket 
parts  to  compete  with  dealers  for  service 


and  repair.  Without  such  competition, 
the  associations  believe  that  the  only 
source  of  parts  becomes  the 
manufactiuers  which  then  have  the 
ability  to  increase  prices  and  limit 
availability.  According  to  the 
commenters,  in  Japan,  where  an 
independently  produced  supply  of 
replacement  parts  does  not  exist,  repair 
prices  are  two  and  one  half  times  more 
than  what  the  U.S.  car  owner  pays.  The 
commenters  believe  that  a  failure  to 
assure  that  parts  producers  can  design 
and  manufactiue  aftermarket  parts  will 
import  the  Japanese  system  to  America 
and  have  a  staggering  effect  on  the 
ability  of  American  motorists  to 
properly  maintain  their  vehicles, 

Tnese  commenters  also  argued  that 
parts  producers  need  access  to 
information  used  to  design  and 
manufacture  parts,  including  functional 
control  strategies  and  component 
calibrations,  to  produce  emissions- 
related  components  that  work  within 
sophisticated  emissions  and  diagnostic 
systems.  The  commenters  indicated  that 
engine  calibration  information  also  is 
required  both  to  produce  certain  critical 
aftermarket  parts  and  to  test  that  the 
replacement  parts  will  not  cause  failure 
of  the  emissions  system  or  Improperly 
trigger  the  MIL. 

Analysis  of  Comments:  Information 
used  to  manufactiue  and  design  parts 
does  not  constitute  information  needed 
to  make  emission-related  diagnosis  and 
repairs  as  defined  in  section  202(m)(5). 
Therefore,  such  information  is  not 
addressed  in  this  rulemaking.  The 
purpose  of  section  202(m)(5)  is  to 
ensure  that  independent  technicians 
have  access  to  iiiformation  needed  to 
service  and  repair  vehicles,  thereby 
ensuring  consumers  with  freedom  of 
choice  in  where  to  take  their  vehicles 
for  repairs.  Manufacturers  are  only 
required  to  provide  information  in  order 
for  persons  to  service  and  repair 
vehicles.  They  are  not  required  to 
provide  recalibration  information  that  is 
not  needed  to  make  emissions-related 
diagnosis  and  repairs,  even  if  such 
information  may  be  useful  for  the 
manufacture  of  aftermarket  parts. 
Nothing  in  the  language  of  the  statute 
itself  or  in  the  legislative  history 
indicates  that  Congress  intended  section 
202(m)(5)  to  assure  access  and 
information  for  the  manufacture  of 
aftermarket  parts.  On  the  contrary,  the 
legislative  history  speaks  only  of  the 
need  to  ensure  equal  access  for  vehicle 
repair  facilities. 

It  is  important  to  note  that  Congress 
limited  the  manufacturers'  information 
requirement  such  that  trade  secrets 
protected  by  section  208(c)  need  not  be 
made  available.  It  is  clear  from  the 
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comments  that  much  of  the  infonnation 
requested  for  the  manufacture  of 
aftermarket  parts  is  in  fact  infonnation 
of  a  more  proprietary  nature  than  the 
information  necessary  to  make 
diagnoses  and  repairs.  Where 
information  is  not  needed  by  repair 
personnel  to  repair  vehicles  and  has  not 
been  disclosed  to  dealers,  section 
202(m)(5)  does  not  require  its 
disclosure. 

Aftermarket  parts  manufactiuers  have 
been  making  such  parts  for  many  years, 
even  as  cars  have  become  more  and 
more  complicated.  Though  the 
introduction  of  new  emission 
requirements,  including  OBD,  will 
continue  the  trend  of  making  cars  more 
complex,  parts  manufact\u«rs' 
speculation  regarding  the  efiiects  of  such 
requirements  on  their  ability  to  make 
aftermarket  parts  is  contradicted  by 
other  statements  that  parts 
manufacturers  will  continue  to  make 
parts  as  they  have  in  the  past.  In  any 
case,  parts  manufacturers  have  not 
shown  that  Congress  intended  section 
202(m)(5)  to  require  disclosiue  of 
inf(mnation  required  to  make 
aftermarket  parts. 

EPA  Decision:  Infonnation  for  making 
emission-related  diagnosis  and  repairs 
does  not  include  information  used  to 
design  and  manufactiue  parts. 

C.  Guidelines 

Summary  of  Proposal:  In  the  NPRM, 
EPA  proposed  that  "all  information 
needed  to  make  emission-related 
repairs"  be  made  available  to  the 
automotive  service  industry.  EPA  did 
not  provide  guidelines  or  specify  the 
types  of  infonnation  that  this  would 
encompass.  In  the  June  1992  workshop 
notice,  EPA  indicated  that  interested 
parties  would  have  an  opportimity  to 
present  ideas  regarding  specific  types  of, 
or  guidelines  for  determining  the 
information  that  shoidd  be 
encompassed  by  the  phrase  "all 
information  needed  to  make  emission- 
related  repairs." 

Summary  of  Comments:  Several 
commenters  responded  that  EPA  should 
define  or  provide  guidelines  as  to  the 
information  that  must  be  provided. 
They  asserted  that  falliue  to  do  so  could 
result  in  manufacturers  providing 
different  levels  of  information  due  to 
different  interpretations  of  the  phrase 
"all  information." 

Ford  MotOT  Corporation  (Ford) 
expressed  concern  that  EPA  may  require 
more  information  than  is  necessary  for 
utilizing  the  emissions  diagnostic 
system  and  to  perform  effective 
diagnostics  and  repairs. 

Cnrysler  Motor  Corporation  (Chrysler) 
commented  that  it  has  and  will  continue 


to  provide  to  the  aftermarket  the 
following  type  of  service  information 
related  to  the  repair  of  emission-related 
failures:  (1)  diagnostic  information 
relating  to  1/M  exhaust  and  evaporative 
test  failures;  (2)  service  repair 
information  for  emissions  components; 
(3)  wiring  diagrams;  (4)  specifications; 
and,  (5)  TSBs.  Chrysler  believes  this 
infonnation  meets  the  requirements  of 
theCAA. 

One  manufacturer  stated  that  if 
manufactiuers  demonstrate  that  the 
same  infonnation  provided  to  dealers  is 
made  available  to  the  aftermarket 
(excluding  recallbratlon  information), 
they  have  satisfied  the  intent  of  the  law. 

Aftermarket  commenters  argued  that 
EPA's  regulations  must  not  permit  a 
closed-ended  or  specifically  limited 
definition  of  infonnation  that  would  be 
available  to  the  entire  industry.  The 
aftermarket  industry  asserted  it  does  not 
have  adequate  technical  information  on 
future  vehicle  designs  and  systems  to 
allow  for  limitations  or  restrictions 
through  rules  or  definitions  on  the 
infonnation  that  will  be  necessary  to 
effectuate  adequate  repairs.  The 
Automotive  Parts  and  Accessories 
Association  (APAA)  commented  that 
rapidly  changing  vehicle  technology 
would  force  EPA  to  revisit  the 
guidelines  on  a  semi-aimual  or  yearly 
basis  to  determine  if  the  proper 
information  is  being  provided. 

APAA  indicated  it  might  support 
guidelines,  that  determine  the  types  of 
information  which  must  be  provided  to 
independent  technicians.  APAA 
assumed  these  guidelines  would  cover 
items,  such  as  functional  control 
strategies  and  wave  diagrams,  which  are 
necessary  elements  if  manufactxirers  are 
to  provide  all  information  needed  for 
repair  of  emissions  systems.  APAA 
commented  that  its  major  concern  is 
that  any  regvdatlons  regarding 
guidelines  should  direct  that  they  be  as 
comprehensive  as  possible  and  must 
explicitly  state  that  such  guidelines 
estabhsh  a  minimum  standard  for 
information. 

Analysis  of  Comments:  EPA  befieves 
that  the  concerns  of  manufactiuers  are 
unwarranted  under  the  requirements  of 
the  final  rule.  The  reqiiirement  to 
submit  a  certification  plan  has  been 
deleted.  Therefore,  concerns  regarding 
delays  in  the  certification  process  are  no 
longer  pertinent. 

Ford  stated  that  without  guidelines, 
EPA  could  require  proprietary  and 
confidential  information  be  made 
available  to  the  public.  EPA  does  not 
believe  this  is  a  problem.  Subsection 
202(m)(5)  specifies  that  any  information 
provided  to  authorized  dealerships  or 
others  engaged  in  the  service,  repair  or 


diagnosis  of  vehicles  is  not  proprietary. 
EPA  is  not  requiring  that  undisclosed 
proprietary  emission-related 
information  be  made  available  as  part  of 
this  rule. 

Regarding  Chrysler's  comment,  other 
types  of  emission  related  information, 
such  as  data  stream  and  bi-directional 
control,  are  not  on  Chrysler's  list  and 
are  required  as  part  of  this  rule. 
Contrary  to  Chrysler's  assertion,  EPA 
beheves,  as  discussed  elsewhere,  it  has 
the  authority  to  require  the 
dissemination  of  such  information. 

EPA  agrees  with  aftermarket 
comments  that  the  regulations  must  be 
structured  so  as  to  carry  out  Congress' 
intent  that  all  infonnation  needed  to 
make  emission-related  diagnosis  and 
repairs  be  provided,  excluding  trade 
secrets,  to  ensure  that  there  are  efficient 
and  effective  repairs  of  emission-related 
problems.  However,  EPA  is  not 
requiring  at  this  time  that  manufacturers 
provide  Information  to  independent 
technicians  that  is  not  also  supplied  to 
authorized  dealers,  or  other  persons 
engaged  in  the  diagnosis,  repair,  or  . 
servicing  of  motor  vehicles  or  motor 
vehicle  engines.  Depending  on  the 
manufacturer,  such  information  might 
include  functional  control  strategies  and 
wave  diagrams,  as  discussed  in  section 
H  below. 

EPA  is  concerned  that  the  use  of 
specific  guidelines  may  be  incorrecUy 
interpreted  as  a  limitation  on  the 
emission-related  information  that  is 
required  to  be  provided.  The  Agency  is 
also  concerned  that  such  guidelines 
would  require  continual  updating  to 
ensure  they  reflect  rapidly  changing 
vehicle  technology.  EPA  believes  this 
would  be  a  time-consuming  and 
unnecessary  process.  At  this  time,  EPA 
generally  agrees  with  the  commenter 
who  stated  that  if  manufacturers 
provide  the  same  emission-related 
information  to  dealers  and  the 
aftermarket  they  will  meet  the 
requirements  of  this  rule.  The  evidence 
presented  did  not  indicate  that  any 
manufacturers  withhold  necessary 
information  (excluding  more  complex 
and  high  level  information,  like 
functional  control  strategies)  regarding 
emision-related  diagnosis  and  repair 
from  their  own  dealers.  If,  through 
review  of  this  program,  it  becomes 
apparent  to  EPA  or  others  that  a 
particular  manufacturer  is  not  providing 
nonproprietary  information  necessary  to 
make  emission-related  diagnosis  and 
repair  to  the  service  community 
(including  its  own  dealers),  EPA  may 
take  action  against  such  manufacturer 
through  these  regulations. 

EPA  Decision:  Manufacturers  are 
required  to  make  available  to  the 
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aftermarket  "any  and  all  information" 
needed  to  make  use  of  the  OBD  system 
and  to  make  emission-related  repairs, 
excluding  trade  secrets.  The  scope  of 
information  that  must  be  provided 
Includes  any  direct  and  indirect  service 
and  repair  information  that  a 
manufactiner  provides  to  its  authorized 
dealerships  or  other  persons  engaged  in 
the  repair,  diagnosing,  or  servicing  of 
motor  vehicles  or  motor  vehicle  engines. 
Examples  of  direct  information  are 
service  manuals;  TSBs;  training  material 
or  infonnation;  diagnostic  information; 
wiring  diagrams;  and  any  written 
memoranda  or  guidance  provided  to 
dealers.  Examples  of  indkect 
information  are  emission-related 
reprogrammlng  events;  data  stream 
information;  and  bi-directional  control. 
(Indirect  information  is  discussed 
below.) 

At  this  time,  manufacturers  are  not 
required  to  supply  any  emission-related 
infonnation  to  Uie  aftermarket  that  they 
do  not  make  available  to  their 
authorized  dealerships  or  other  third 
parties,  subject  to  the  requirements 
regarding  specific  types  of  information, 
like  data  stream  infonnation,  that  must 
be  provided  under  these  regulations.  For 
example,  if  a  manufactiner  does  not 
supply  functional  control  strategies  to 
its  dealers,  directly  or  indirectly,  it  is 
not  required  to  supply  them  to  the 
aftermarket  service  industry. 

D.  Cost  of  Service  Information 

Summary  of  Proposal:  The  proposed 
rule  required  that  emission-related 
infonnation  be  made  available  at  a 
reasonable  price  (i.e.,  what  would  be 
expected  if  the  suppliers  of  information 
were  acting  as  competitors).  In 
determining  whether  the  price  of 
information  is  reasonable,  EPA 
indicated  it  would  consider  all  relevant 
factors,  including,  but  not  limited  to,  the 
cost  to  a  manufacturer  of  preparing  andy 
or  providing  the  information,  the  type  of 
information,  the  format  in  which  it  is 
provided,  and  the  price  charged  by 
other  manufacturers  for  similar 
infonnation. 

The  proposed  regulations  further 
required  that  when  manufacturers 
provide  the  same  information  to 
independent  technicians  and 
dealerships,  the  price  to  independent- 
technicians  for  such  information  would 
not  exceed  the  lowest  price  charged  to 
any  of  a  manufacturer's  authorized 
dealerships. 

Summary  of  Comments:  Comments 
firom  manufactmera  focused  primarily 
on  the  authority  of  EPA  to  regulate  the 
cost  of  emission-related  information, 
determination  of  the  "reasonable"  cost 
of  service  Information,  and  the  proposed 


requirement  that  the  cost  of  service 
information  sold  by  manufacturers  to 
the  aftermarket  "shall  not  exceed  the 
lowest  price  at  which  it  is  provided  to 
any  authorized  dealerships." 

Analysis  of  Comments:  Section 
202(m)(5)  of  die  CAA  requires  that 
vehicle  manufacturera  make  emission- 
related  information  available.  Available 
is  defined  as  "that  which  can  be  got, 
had  or  reached  or  that  one  can  avail 
oneself  of."*  A  prerequisite  to  getting  an 
item  is  having  the  ability  to  afford  it. 
The  Agency  is  concerned  that  if 
emission-related  service  Information  is 
priced  in  a  manner  that  precludes  its 
purchase  and  subsequent  use  then  it  is 
imavailable  as  that  term  is  commonly 
defined.  Further,  the  cost  of  service 
Information  was  of  concern  to  Congress 
as  evidenced  by  the  statement  of  then 
Senator  Gore,  the  Senator  that 
introduced  the  "information 
availability"  provision  of  the  CAAA.*° 

Thus,  cost  is  an  Integral  part  of 
availability  and,  therefore,  within  the 
purview  of  the  Agency  to  consider  in 
determining  whether  manufactiuers 
make  information  available  as  required 
to  the  aftermarket. 

The  Agency  beUeves  that  establishing 
factors  to  serve  as  reference  points  to 
evaluate  whether  the  cost  of  information 
is  reasonable,  will  serve  as  guidance  for 
manufacturers,  and  help  reduce  the 
possibility  that  Inappropriate  pricing 
would  occur  in  an  effort  to  prevent  die 
purchase  of  information  and,  thereby 
ensure  that  information  is  available  at  a 
reasonable  cost.  Manufacturers 
commented  on  several  factors  they 
beheve  should  also  serve  as  reference 
points  for  evaluating  the  cost  of 
information.  EPA  agrees  with  some  of 
the  factors  suggested  and  has 
incorporated  them  into  the  regulations. 
For  a  discussion  of  each  factor,  see  the 
Response  to  Comments  document. 

EPA  also  believes  that  the  burden  of 
proof  to  demonstrate  that  the  price  of 
manufactiuer  service  and  repair 
information  is  unreasonable  shoidd  be 
on  the  purchaser  of  that  Information. 

As  to  the  "lowest  cost"  requirement, 
EPA  agrees  with  some  of  the 
commenters  that  such  a  provision  coidd 


>  Webcter's  New  World  Dictionary.  3rd  ed.,  p  94, 
1988. 

>0The  Senator  stated  that  "when  we  require 
(manufacturers)  to  promptly  provide  information 
needed,  we  recognize  that  we  do  not  want  to 
require  somebody  to  provide  a  lot  of  expensive 
manuals  absolutely  for  free,  but  we  do  not  want  the 
kind  of  charges  that  make  this  a  profit  center.  We 
want  them  to  provide  the  information  which  will 
allow  competition  in  the  aftermarket  and  allow 
small  business  operators  to  get  in  the  repair 
business.  Otherwise,  you  force  vehicle  owners  to  go 
only  to  the  major  automobile  manufacturers'  places 
of  business."  36  Cong.  Rec.  3272  (1990). 


have  unanticipated  effects  on  direct 
aftermarket  sales  and  on  dealerships 
that  distribute  information.  Therefore, 
this  requirement  has  been  deleted. 
EPA  Decision:  On  the  basis  of  the 
comments  and  further  EPA  analysis, 
emission-related  service  information  is 
to  be  made  available  at  a  reasonable 
price.  This  means  the  fair  market  price 
taking  into  consideration  factors,  such 
as  the  cost  to  the  manufacturer  of 
preparing  and/or  providing  the 
Information,  the  type  of  information,  the 
format  in  which  it  is  provided,  the  price 
charged  by  other  manufacturers  for 
similar  information,  the  differences  that 
exist  among  manufacturers  (e.g.,  the  size 
of  the  manufacturer),  the  quantity  of 
material  contained  in  a  publication,  the 
detail  of  the  information,  the  cost  of  the 
information  prior  to  pubfication  of  this 
final  rule,  volume  discounts,  and 
inflation.  EPA  is  not  requiring  that 
manufacturers  sell  information  to 
aftermarket  technicians  at  the  lowest 
price  charged  to  their  dealerships. 

E.  Distribution  of  Service  Information 

Summary  of  Proposal:  EPA  proposed 
that  emission-related  service  and  repair 
information,  whether  distributed  by  the 
manufacturer  or  an  intermediary,  be 
reasonably  accessible  to  all  persons  who 
service  and  repair  motor  vehicles.  To 
qualify  as  reasonably  accessible,  the 
information  must  be  avaifable  to 
independent  technicians  upon  request 
without  substantial  delay.  Further, 
manufacturers  would  be  required  to 
utilize  reasonable  means  to  make 
independent  technicians  aware  that  the 
information  is  avaifable.  Also, 
manufacturers  would  need  to  provide 
intermediaries  with  emission-related 
information  in  a  timely  manner  in  order 
that  their  products  or  services  be 
available  to  independent  technicians 
when  needed.  In  all  cases, 
manufacturers  would  retain  full 
responsibiUty  for  compliance  with 
section  202(m)(5).  Failure  to  an 
intermediary  to  properly  provide 
information  does  not  relieve  the 
manufacturer  from  responsibility  to 
provide  the  information. 

EPA  subsequenUy  suggested  the  use 
of  the  NTIS  as  a  clearinghouse  for 
service  information.  Manufacturers 
would  be  required  to  provide  initial 
service,  repair,  diagnostic  and  parts 
information  to  the  NTIS  within  thirty 
days  of  providing  it  to  their  ft-anchised 
dealerships  or  other  persons  engaged  in 
the  repair,  diagnosing,  or  servicing  of 
motor  vehicles  or  motor  vehicle  engines. 
Service,  repair,  diagnostic  and  parts 
information,  such  as  TSBs  and 
troubleshooting  manuals,  issued  to 
dealerships  during  any  subsequent 
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thirty  day  period  would  be  sent  to  the 
NTIS  at  die  end  of  each  such  thirty  day 
period. 

EPA  suggested  that  each  manufacturer 
provide  the  required  information  to  the 
NTIS  bee  of  charge  pursuant  to  a 
copyright  release  or  other  agreement. 
The  NTIS  would  reproduce  information 
in  the  form  in  which  it  was  received  and 
distribute  it  upon  request. 
Manufacturers  woidd  receive  royalties 
from  the  distribution  of  the  information 
by  the  NTIS  based  on  prearranged 
agreements.  To  determine  what 
information  the  NTIS  has  available, 
purchasers  could  either  access  the  NTIS' 
on-line  bulletin  board  or  request  a 
printed  Ust. 

By  using  the  NTIS  as  a  clearinghouse, 
several  requirements  which  were 
proposed  to  be  the  responsibility  of  the 
manufactvuers  would  be  deleted  or 
amended.  First,  manufacturers  would 
not  be  responsible  for  information 
distributed  by  intermediaries  or  other 
parties.  Second,  manufacturers  would 
not  be  required  to  continually  inform 
the  aftermarket  about  the  availability  of 
their  service  information  through 
advertisements  or  other  efforts.  Third, 
by  using  the  NTIS  as  a  clearinghouse, 
manufacturers  would  not  be  required  to 
submit  a  detailed  certification  plan. 
Fourth,  the  requirement  that 
maAufacturers  provide  information  in  a 
timely  manner  would  be  satisfied  by 
providing  information  to  the  NTIS  on  a 
designated  schedule.  Last,  the 
requirement  that  information  be 
provided  at  a  reasonable  cost  could,  at 
least  in  part,  be  addressed  by  the  NTIS' 
sale  of  information.  Whether  the  cost 
requirement  would  be  satisfied  would 
depend  on  whether  and  to  what  extent 
royalties  are  paid  to  manufactxu-ers  and 
the  abihty  of  the  NTIS  to  provide  its 
services  at  an  affordable  price. 

Summary  of  Comments:  EPA  received 
numerous  comments,  particularly  on 
distribution  of  information  by 
intermediaries  and  the  use  of  NTIS  as  a 
clearinghouse  for  information.  As  to  the 
use  of  intermediaries  to  distribute 
information,  a  few  manufacturers  and 
MVMA  commented  that  it  is  illogical, 
imreasonable  and  unfair  to  hold 
manufacturers  liable  for  the  failure  of 
intermediaries  to  disseminate 
information.  They  asserted  that  past 
experience  has  shown  that  independent 
parties  contracted  to  prepare  written 
service  information  for  manufacturers 
do  not  always  comply  with  deadlines 
established  by  the  manufacturer.  They 
stated  that  EPA  should  not  hold 
manufactiu^rs  hable  for  the  actions  of 
third  parties  over  which  they  have  no 
control.  One  commenter  inc^cated  that 
even  though  a  manufacturer  contracts 


with  an  intermediary  to  distribute 
information  and  the  method  of  such 
distribution  is  satisfactory  to  EPA,  a 
third  party  which  has  no  contractual 
agreement  with  the  manufacturer  could 
repackage  and  resell  the  information  in 
a  manner  that  does  not  meet  EPA 
requirements.  Manufacturers  suggested 
that  the  regulations  be  amended  to  hold 
a  manufacturer  responsible  for  an 
intermediary  only  when  information  is 
provided  solely  through  an 
intermediary. 

General  Motors  (GM)  argued  that  EPA 
does  not  have  the  authority  to  require 
manufactiirers  to  provide  information  to 
intermediaries.  Chrysler  objected  to  any 
regulation  that  would  require  it  to  deal 
directly  with  entities  outside  its  normal 
chain  of  distribution  of  goods  and 
services.  The  National  Automobile 
Dealer's  Association  (NADA) 
commented  that  different  manufacturers 
have  a  substantial  investment  in  a 
variety  of  different  distribution 
mechanisms,  all  of  which  are  well 
understood  by  the  entire  vehicle 
maintenance  industry.  So  long  as 
necessary  information  is  provided 
through  one  or  more  of  these 
mechanisms,  NADA  believes  a 
manufactiuer's  obUgation  should  be 
satisfied. 

Several  aftermarket  associations 
commented  that  manufacturers  shoidd 
be  responsible  for  the  distribution  of 
emission-related  repair  information. 
Alldata  Corporation  (Alldata),  however, 
commented  that  holding  manufactiuers 
responsible  for  the  content  and  accuracy 
of  information  would  add  substantial 
delays  to  the  distribution  process  and 
reduce  the  acciuacy  and  usefulness  of 
information. 

Responses  to  the  use  of  a 
clearinghouse  to  distribute  emission- 
related  service  information  were  mixed. 
However,  representatives  of 
manufacturers  and  aftermarket 
associations  raised  several  substantial 
issues  regarding  the  use  of  a 
clearinghouse,  and  EPA's  particular 
plan  for  using  NTIS  as  a  clearinghouse. 
In  addition,  information  intermediaries 
and  hotline  services  generally  opposed 
the  use  of  NTIS  as  a  clearinghouse. 

Analysis  of  Comments:  EPA 
recognizes  that  the  effectiveness  of 
information  distribution  mechanisms 
may  be  affected  by  various  factors, 
including  manufacturer  size,  the 
amount  and  format  of  a  manufacturer's 
service  information,  established 
distribution  mechanisms,  and  the 
demand  for  information.  Based  on  the 
differences  that  may  occur  as  a  result  of 
these  factors,  EPA  agrees  with  the 
comments  that  manufacturers  shoiUd  be 
afforded  flexibiUty  in  determining  the 


most  appropriate  method  of  distributing 
information. 

Therefore,  EPA  is  allowing  each 
manufacturer  to  fulfill  its  regulatory 
responsibility  to  distribute  emission- 
related  service  and  repair  information 
through  the  distribution  mechanism  it 
determines  to  be  the  most  efficient  and 
cost-effective.  Further,  there  is  no 
requirement  that  manufacturers  use  the 
same  distribution  mechanism  for 
dealers  and  the  aftermarket.  However, 
each  manufacturer  is  responsible  for  up- 
loading a  complete  index  of  required 
information  on  NTIS'  FedWorld,  as 
discussed  above  in  section  III.C.  Since 
EPA  believes  that  FedWorld  provides  an 
adequate  means  of  monitoring  the 
information  being  made  available, 
manufacturers  are  not  required  to 
submit  a  plan  for  distributing 
information  as  part  of  their  certification 
requirements. 

Regarding  use  of  intermediaries  for 
distribution,  EPA's  position  is  that 
manufacturers  are  responsible  for 
making  sure  that  information  is 
provided  to  the  aftermarket  as  required 
by  the  regulations.  If  a  manufacturer 
chooses  to  allow  an  intermediary  to  be 
its  contractor,  the  manufacturer  must 
ensure  that  the  contractor  meets  the 
manufacturer's  obhgations.  Transferring 
obligations  to  a  third  party  does  not 
remove  a  manufacturer's  own  legal 
requirements,  though  manufacturers 
may  require  intermediaries  to  be 
responsible  for  any  damages  a 
manufacturer  inciu^  as  a  result  of  the 
intermediary's  error.  EPA  agrees  with 
manufacturers  that  where  a 
manufactiuer  provides  its  own 
information  directly  to  independent 
technicians,  or  contracts  wiih  a  specific 
intermediary  to  distribute  the 
manufactiuer's  information,  the 
manufacturer  is  not  responsible  for  the 
availability  or  accuracy  of  information 
provided  by  any  other  intermediaries  to 
independent  technicians. 

EPA  is  not  issuing  any  regiUations 
specifically  requiring  manufacturers  to 
provide  intermediaries  with  emission- 
related  information.  However,  EPA 
encourages  manufactiuers  to  continue 
providing  such  intermediaries  with 
information  as  they  have  in  the  past. 
EPA  agrees  that  manufactiuers  should 
noWbe  held  responsible  for  information 
published  by  independent 
intermediaries  over  which  they  have  no 
control.  However,  manufacturers  are 
responsible  for  the  correctness  of  their 
own  materials,  as  identified  in 
FedWorld. 

Manufacturers  could,  in  the  futiu«, 
meet  the  distribution  requirements  by 
providing  the  required  information  in 
its  entirety  to  a  clearinghouse.  Since  no 
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such  clearinghouse  ciurently  exists,  this 
is  not  a  viable  option  for  manufactiuers 
at  this  time.  Whether  a  clearinghouse  is 
economically  and  practically  feasible  in 
the  future  will  be  up  to  the  industry  to 
determine.  Although  EPA  supports  the 
concept  of  a  clearinghouse,  BPA  has  no 
plans  to  sponsor  a  clearinghouse  or  to 
be  involved  in  resolving  issues 
necessary  to  establish  a  clearinghouse. 

For  a  more  detailed  review  of  the 
comments  and  EPA's  response  to  these 
comments,  please  refer  to  the  Response 
to  Comments  document. 

BPA  Decision:  See  section  III.C.  above. 

F.  Timeliness 

Summary  of  Proposal:  In  the  NPRM, 
EPA  stated  that  to  be  effective, 
information  must  be  provided  in  a 
timely  manner.  The  proposed 
regulations  established  specific  times 
within  which  manufacturers  would  be 
required  to  make  available  enhanced  *  ■ 
and  generic  '^  service  information  and 
training  information.  The  proposed 
regulations  required  enhanced  service 
information  to  be  made  available  to 
independent  technicians  within  one 
month  immediately  following  model 
introduction.  Generic  service 
information  would  have  to  be  made 
available  within  8  months  immediately 
following  model  introduction  or  no  later 
than  the  release  of  information  to  a 
manufacturer's  franchised  dealerships. 
The  proposed  regulations  also  required 
that  during  the  period  between  model 
introduction  and  the  time  the  required 
information  becomes  accessible  to 
independent  technicians,  each 
manufacturer,  through  an  expeditious 
means  available  to  its  franchised  dealers 
(e.g.,  hotline,  regional  service  centers), 
make  available  to  all  independent 
technicians  needed  emission-related 
repair  and  service  information. 

Summary  of  Comments:  Some 
manufacturers  commented  that  it  is  not 
appropriate  for  EPA  to  prescribe  a  time 
schedule  for  the  availability  of 
information.  They  stated  that  their  time 
schedule  for  publishing  information  has 
never  met  EPA  schedules  and  they 
could  not  estimate  how  many  years 
would  be  needed  to  meet  the  proposed 
requirements. 

One  manufacturer  commented  that 
the  timing  requirements  are 
unnecessarily  severe  and  unneeded.  A 
few  manufacturers  suggested  that 
instead  of  specified  times,  EPA  should 
specify  "without  substantial  delay." 


>  ■  Enhanced  service  and  repair  information  is 
specific  for  an  original  equipment  manufacturer's 
(OEM)  brand  of  tools  and  equipment. 

'^Generic  service  and  repair  information  is  not 
specific  for  an  OEM's  brand  of  tools  and  equipment 


Some  manufacturers  asserted  that 
information  should  be  available  when 
cars  are  offered  for  sale  (i.e.,  made 
available  to  dealers),  not  before.  These 
commenters  stated  that  OBD  systems 
will  be  built  to  a  standardized  format 
and,  as  a  result,  it  is  not  necessary  to 
know  the  specifics  of  the  information 
beyond  that  format,  unless  trying  to 
repair  a  specific  car.  They  believe  the 
aftermarket  doesn't  need  it  earlier  to 
integrate  it  into  their  publications,  since 
the  majority  of  customers  return 
exclusively  to  manufacturer  dealers  for 
warranty  work.  According  to  these 
manufacturers,  providing  the 
aftermarket  with  the  required 
information  within  3-6  months  after 
vehicle  introduction  should  be 
sufficient. 

Several  manufacturers  commented 
that  independent  technicians  generally 
do  not  require  warranty  information 
since  owners  will  not  be  reimbursed 
under  a  manufacturer's  emissions 
warranties  for  any  non-emergency 
repair. 

The  Automotive  Warehouse 
Distributor's  Association  (AWDA)  and 
APAA  commented  that  the  proposed 
regulations  generally  establish 
appropriate  times.  "The  Automotive 
Service  Association  (ASA)  beheves  that 
all  information  should  be  available  at 
the  same  time  it  is  provided  to 
franchised  dealers.  ASA  also  stated  that 
responses  to  sp>ecific  requests  should  be 
provided  within  24  hours,  as  a 
customer's  vehicle  can't  be  fixed  until 
the  information  is  retrieved.  ASIA  stated 
that  this  "same  time"  requirement 
would  provide  intermediaries  with  the 
appropriate  leadtime  necessary  to 
review,  digest,  condense,  alter,  and 
publish  this  information  for  use  by  the 
general  pubhc  and  the  aftermarket  in  a 
timely  fashion.  - 

Alldata  argued  that  aftermarket 
information  providers  should  receive 
repair  information  thirty  days  prior  to 
the  dealerships  or,  as  an  alternative,  at 
the  same  time  as  dealerships. 

Analysis  of  Comments:  Manufacturers 
have  argued  that  since  their  vehicles 
seldom  have  emission-related  service 
performed  at  an  independent  service 
faciUty  during  the  first  two  years  of 
customer  use  (during  the  24,000  mile 
warranty  period),  the  aftermarket 
service  industry  does  not  need  service 
information  during  that  time  period. 
Warranty  coverage  makes  this  most 
economic  for  customers.  However, 
aftermarket  service  providers  have,  at 
least,  a  limited  need  for  service 
information  even  for  new  vehicles,  since 
dealer  service  is  not  always  available 
when  service  is  needed  by  the  customer, 
e.g.,  when  a  vehicle  needs  repairs 


during  the  evening  or  weekends. 
Further,  the  Act  directs  that  aftermarket 
service  providers  are  to  receive 
emission-related  service  information 
without  regard  to  whether  aftermarket 
technicians  are  the  persons  most  likely 
to  repair  a  vehicle  during  a  certain 
portion  of  the  vehicle's  life.  There  is  no 
reason  to  restrict  a  consumer  from 
obtaining  aftermarket  service  even 
during  a  warranty  period  if  the 
consumer  determines  it  is  in  her/his 
best  interest  to  do  so.  However,  the 
limited  need  of  aftermarket  service 
providers  for  service  information  on 
new  model  vehicles  when  the  vehicles 
are  first  introduced  should  be  reflected 
in  the  burden  placed  on  manufacturers, 
for  example,  in  determining  whether 
manufacturers  must  finalize  service 
information  earlier  than  they  would 
otherwise  do  so.  Manufacturer 
comments  support  delaying  the 
availability  of  emission-related  service 
information  to  the  aftermarket,  most 
often  citing  the  burden  on 
manufacturers  as  one  of  the  major 
reasons.  Manufacturers  make  the  case 
that  the  proposal  may  cause  them  to 
provide  information  earlier  than  is  their 
current  practice.  However,  their 
comments  provide  only  Umited 
information  on  any  adverse  impact  of 
supplying  the  aftermarket  with  such 
information  in  the  time  frames 
proposed. 

Some  suggested  that,  prior  to  some 
date,  the  independent  service  provider 
can  obtain  any  necessary  service 
information  through  a  dealership.  These 
suggestions  would  allow  dealerships  to 
determine  whether  the  independent 
service  provider  is  provided  the 
required  information  in  a  reasonably 
timely  manner.  Placing  such  an 
intermediary  in  control  of  the 
dissemination  of  information  is  not 
consistent  with  the  Act  which 
designates  manufacturers  as  being 
responsible  for  the  availability  of 
emission-related  service  information. 

EPA  understands  that  many  of  the 
independent  service  providers  have 
traditionally  relied  on  aftermarket 
consolidations  of  service  information. 
One  book  or  set  of  books  will  then 
provide  coverage  for  a  niunber  of 
manufacturer  vehicles.  Purchasing  these 
consolidated  service  information  books 
is  less  expensive  and  perhaps  more 
convenient  than  purchasing  the  more 
extensive  manufacturer  service  books. 
However,  with  consolidation  comes 
some  loss  in  detail  and  usefulness. 
Availability  of  service  information  to 
these  republishers  is,  therefore,  also  an 
issue. 

Given  that  the  majority  of  aftermarket 
emission-related  repairs  of  a  vehicle 
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will  not  begin  until  after  the  two  year 
warranty  has  expired,  there  does  not 
seem  to  be  an  lugent  need  of  aflermarket 
republishers  to  have  access  to  the 
manufacturer  service  information 
abnormally  early.  Consequently,  the 
aftennarket  republishers  should  be  able 
to  continue  relying  upon  their  existing 
mechanisms  for  use  of  manufacturer 
service  information  or,  within  legal 
constraints  of  copywrite  law,  etc.,  make 
use  of  the  manufacturer  service 
information  when  it  becomes  publicly 
available. 

It  is  reasonable  to  provide  some 
leadtime  after  adoption  of  these 
regulations  to  allow  each  manufacturer 
the  ability  to  assemble  the  necessary 
information  and  put  information 
dissemination  procedures  in  place. 
However,  since  the  information  to  be 
made  available  for  MYs  introduced 
prior  to  the  finalization  of  these 
regulations  (beginning  with  the  1994 
MY]  has  been  in  the  hands  of  the 
manufacturer's  dealerships  for  some 
time,  the  information  is  clearly  readily 
available  to  the  manufacturer  and,  to  a 
certain  extent,  has  already  entered  the 
distribution  network.  Consequently, 
with  regard  to  generic  information,  the 
time  necessary  to  set  up  a  distribution 
system  for  models  already  introduced  is 
not  driven  by  the  availability  of  the 
information,  only  by  the  establishment 
of  the  distribution  system  itself.  As 
described  under  the  distribution  section 
(on  what  information  a  manufactiu^r 
needs  to  provide  for  prior  \4Ys),  aside 
from  setting  up  a  distribution  system 
(including  the  use  of  Fed  World),  a 
manufacturer  need  only  duplicate  the 
information  it  has  already  supplied  its 
dealerships  and,  in  many  cases,  already 
made  available  to  the  aflermarket 
industry  through  distribution  channels 
in  place  prior  to  these  regulations.  Thus, 
a  manufacturer  should  require  no  more 
than  120  days  after  these  rules  are 
promulgated  to  have  in  place  a 
distribution  system  making  1994  and 
later  service  information  available  to  the 
independent  service  provider. 

For  vehicle  models  introduced 
beginning  on  or  after  120  days  following 
the  promulgation  of  these  regulations, 
manufacturers  will  have  established  a 
distribution  system  for  getting  the 
information  into  the  hands  of  the 
aftennarket  service  provider  by  the  time 
these  vehicles  are  introduced. 
Therefore,  no  additional  time  is 
necessary  for  a  manufacturer  to  make 
available  to  the  independent  service 
provider  the  generic  information  it  is 
otherwise  providing  to  its  dealerships. 
(Timeliness  for  enhanced  indirect 
information  is  discussed  below  in 
section  H). 


The  subject  of  timeliness  also  reflects 
the  need  for  a  manufacturer  to  respond 
in  a  timely  fashion  to  requests  for 
emission-related  service  information.  As 
discussed  above,  manufacturers  must 
ensure  that  once  an  order  is  received  by 
its  designated  distributor,  the  distributor 
must  send  the  information  within  one 
business  day  after  receiving  it.  This  time 
frame  for  filling  orders  is  reasonable.  An 
exception  to  the  one  business  day 
shipping  requirement  is  available  in 
those  circiunstances  where  orders 
exceed  supply  (based  on  projected 
demand)  and,  as  a  result,  distributors 
need  to  reproduce  a  document. 
Manufactiirers  will  not  be  required  to 
respond  to  special,  unique  requests  for 
service  information;  for  example, 
manufacturers  will  not  need  to  search 
through  their  shop  manual  for  a  specific 
section  or  page  and  fax  just  that  page  or 
section  to  a  customer.  Rather,  they  will 
be  responsible  for  distributing 
information  in  a  predetermined  form 
and  format,  e.g.,  the  same  service 
buUetin  sent  to  their  dealership  would 
also  be  sent  to  the  independent  service 
technician.  Since  the  form  and  format  of 
the  information  can  be  determined 
ahead  of  time,  the  biu-den  on  a 
manufacturer  is  to  have  a  sufficient 
quantity  of  information  available  to 
meet  demand  and  then  have  a 
mechanism  in  place  to  receive  and 
process  requests  for  information. 
Neither  of  these  tasks  require  special 
skills  and  are  akin  to  phone  order 
merchandise  distribution  common  in 
the  retail  sales  industry.  These  other 
retail  sales  outlets  conunonly  fill  orders 
within  24  hours.  A  similarly  timely 
response  to  requests  for  emission- 
related  service  information  should  be 
possible. 

EPA  Decision:  Beginning  four  months 
after  promulgation  of  these  regulations, 
manufacturers  are  to  have  in  place  a 
service  information  distribution 
mechanism  which  wall  allow  service 
information  orders  to  be  processed  and 
mailed  out  vnthin  one  business  day  of 
receipt  of  an  order.  As  described  above, 
manufacturers  are  required  to  provide 
more  rapid  service  to  their  customers, 
i.e.,  priority  mailing.  At  that  time, 
manufacturers  will  be  responsible  for 
providing  all  required  direct  service 
information  for  1994  and  later  MY 
vehicles  which  have  been  offered  for 
sale.  For  vehicle  models  introduced 
more  than  four  months  after 
promulgation  of  these  regulations, 
manufactuirers  will  be  responsible  for 
providing  direct  service  information  to 
independent  service  technicians, 
facilities  and  others,  at  the  same  time  it 
is  made  available  to  dealerships. 


G.  Media/Format 

Summary  of  Proposal:  In  the  NPRM, 
EPA  established  different  format 
requirements  for  different  time  periods. 
These  format  requirements  were  based 
on  SAE  documents,  some  of  which  were 
not  finalized  at  the  time  the  NPRM  was 
published,  e.g.,  "Recommended 
Organization  of  Service  Information" 
(J2008). 

Summary  of  Comments:  Extensive 
comments  were  received  on  the 
proposed  formats.  Some  comments 
objected  to  any  EPA  requirements  for 
formats,  claiming  that  EPA  lacked 
authority  to  require  a  specific  format. 
Several  conunenters  stated  that  the 
regulations  would  force  them  to 
completely  rewrite  and  restructure  their 
service  literatm*,  which  would  be  a 
substantial  and  uimecessary  burden. 
Some  of  these  comments  objected  to  any 
reference  of  SAE's  draft  recommended 
practices  J2008  and  "Remote 
Etiagnostic/Service  Communications" 
(J2187).  NADA  indicated  that  if  SAE 
should  finalize  and  adopt  J2008  and/or 
J2187  at  some  later  date,  it  would  then 
be  appropriate  for  EPA  to  reconsider 
their  incorporation  into  the  OBO 
regulation.  The  aftennarket  generally 
supported  use  of  standardized  formats, 
saying  that  such  standardization  would 
help  independent  technicians  locate 
and  use  diagnostic  information. 

Analysis  of  Comments:  EPA  believes 
that  a  standardized  format  should  make 
accessing  the  volumes  of  available 
service  information  easier  and  enhance 
the  ability  of  independent  technicians  to 
utilize  information.  EPA  believes  the 
benefits  of  an  industry-accepted  format 
will  outweigh  any  initial  costs  in 
redesigning  service  literature.  To  ensure 
this  goal  is  achieved,  the  Agency  would 
like  to  provide  adequate  opportunity  for 
the  industry  to  develop  a  format  which 
it  believes  most  appropriately  fulfills 
the  needs  of  all  interested  parties.  The 
Agency  hopes  that  the  industry  will 
adopt  SAE  J2008  by  mid-1995. 
However,  if  the  industry  is  unable  to 
agree  on  a  standardized  format,  the 
Agency  may  develop  a  format  for  the 
industry. 

This  rule  contains  no  requirements 
regarding  the  media  or  format  of 
emission-related  information,  including 
"Electrical/Electronic  Systems 
Diagnostic  Terms,  E)efinitions, 
Abbreviations,  and  Acronyms"  (J1930) 
and  J2187.  EPA  believes  that  further 
discussions  in  the  industry  to  develop 
appropriate  formats  vfill  be  useful  prior 
to  final  regulations  requiring  any 
specific  media  or  format.  The  Agency 
does  not  believe  it  is  necessary  at  this 
time  to  address  the  comments  received 
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regaiding  these  issues,  but  wUl  address 
them  if  and  when  it  adopts  such 
requirements. 

EPA  Decision:  Due  to  various  factors, 
SAE  did  not  adopt  J2008  in  time  to  be 
incorporated  into  this  final  action.  EPA 
had  anticipated  that  SAE  would  adopt 
J2008  by  mid-1994.  If  SAE  finally 
adopts  J2008  in  a  form  that  meets  the 
needs  of  EPA,  EPA  would  likely 
propf>se  to  incorporate  J2008  into  the 
service  information  regulations  after 
further  notice  and  comment.  If  J2008  is 
not  finally  adopted  by  SAE,  or  if  the 
final  version  of  J2008  does  not  meet  the 
needs  of  EPA,  EPA  may  propose  to 
adopt  its  own  format  that  manufacturers 
would  be  required  to  follow.  EPA 
believes  that  adoption  of  an  EPA- 
designed  format  may  be  necessary  to 
prevent  delays  in  the  conversion  of 
service  information  to  an  electronic 
format. 

This  rule  contains  no  reqiurements 
regarding  the  media  or  format  of 
emission-related  information,  including 
J1930  and  J2187.  EPA  believes  media 
and  format  issues  should  be  addressed 
at  the  same  time  J2008  (or  an  EPA- 
adopted  format)  is  required.  This  wrill 
allow  an  opportimity  for  changes,  as 
may  be  necessary,  to  be  made  in  any  of 
these  documents,  as  J2008  is  being 
finalized.  EPA  may  address  the  media 
and  format  requirements  of  emission- 
related  service  information  in  a  future 
proposed  rulemaking. 

H.  Enhanced  Diagnostic  Information 

EPA  Proposal:  To  eliminate  confusion 
that  existed  in  the  industry  regarding 
the  definitions  of  certain  key  terms  (data 
stream  information,  functional  control 
strategies,  bi-directional  control,  and 
indirect  information)  and  whether  such 
information  must  be  provided  under 
section  202(m)(5),  EPA  held  a  workshop 
in  July  1993,  to  provide  an  opportunity 
for  comment  on  proposed  descriptions 
and/or  definitions  for  these  terms  to 
ensure  that  there  is  a  imiform 
understanding  throughout  the 
automotive  industry  as  to  the 
information  that  manufacturers  wall  be 
required  to  make  available.  The 
definitions  proposed  by  EPA  were  as 
follows: 

Data  stream  information  are  messages 
transmitted  between  a  network  of 
modules  and/or  intelligent  sensors  (i.e.. 
a  sensor  that  contains  and  is  controlled 
by  its  own  module)  connected  in 
parallel  with  either  one  or  two 
commimication  vtrires.  Messages  on  the 
communication  wires  can  be  broadcast 
by  any  module  or  intelligent  sensor. 
Such  information  generally  consists  of 
messages  and  parameters  originated 
within  the  veUcle  by  a  moduJe  or 


intelligent  sensors.  The  information  is 
broadcast  over  the  commimication  wires 
for  use  by  other  modules  (e.g.,  chassis, 
transmission,  etc.)  to  conduct  normal 
vehicle  operation  or  for  use  by 
diagnostic  tools.  Data  stream 
information  does  not  include  engine 
calibration-related  information. 

Functional  control  strategies  are 
descriptions  of  how  and  when  various 
engine  systems  operate.  Typically,  they 
are  written  explanations  or  flow 
diagrams  that  describe  the  interaction  of 
the  module  and  the  various  sensors  and 
actuators  as  proscribed  by  the  engine 
calibration.  An  example  of  a  functional 
control  strategy  would  be  that  for  a      * 
particular  fuel  system.  For  example,  the 
fuel  system  may  not  go  into  closed-loop 
operation  until:  (1)  TTbe  engine  coolant 
temperature  has  reached  180  "F;  (2)  the 
module  observes  an  active  oxygen 
sensor  signal;  and  (3)  30  seconds  has 
elapsed  after  reaching  that  temperature. 

Bi-directional  control  is  the  capability 
of  a  diagnostic  tool  to  send  messages  on 
the  data  bus  that  temporarily  overrides 
the  module's  control  over  a  sensor  or 
actuator  and  gives  control  to  the 
diagnostic  tool  operator.  An  example  of 
bi-directional  control  is  the  ability  to 
increase  or  decrease  the  idle  speed  by 
using  the  diagnostic  tool  to  vary  the  idle 
by-pass  motor.  This  allows  a  technician 
to  quickly  verify  that  the  idle  by-pass 
motor  responds  to  commands  from  the 
module.  Bi-directional  controls  do  not 
create  permanent  changes  to  engine  or 
component  calibrations. 

Indirect  information  is  any 
information  that  is  not  specifically 
contained  in  the  service  literatiu«,  but  is 
contained  in  items  such  as  parts  or  other 
equipment  provided  to  franchised 
dealers  (or  others). 

In  addition,  the  NPRM  discussed 
providing  service  technicians  with  the 
information  needed  to  determine  that  a 
component  or  system  is  correctly 
operating.  EPA  proposed  that 
manufacturers  include  information  on 
the  normal  operating  conditions  for 
properly  functioning  emission-related 
components  or  systems.  EPA  requested 
comment  on  the  need  to  adopt  this 
requirement  as  part  of  these  rules,  the 
best  way  to  accomplish  this,  and  any 
difficulties  (for  example,  significant 
buj'den  to  the  manufactiurer)  that  could 
arise. 

Summary  of  Comments: 
Manufacturers  commented  that  the 
release  of  information  needed  to 
perform  bi-directional  control  is 
restricted  since  product  damage  could 
result  if  control  is  improperly  applied. 
GM  asserted  that  if  required  to  release 
this  information,  it  would  need  to 
redesign  systems  to  include  safeguards 


to  prevent  damage  fix)m  improper  use  of 
control  messages,  or  diagnose 
components  using  some  other  method. 

Regarding  the  definition  of  data 
stream  information,  several 
manufacturers  suggested  that  EPA's 
definition  be  modified,  such  that  data 
stream  information  (1)  include  only 
emission-related  information,  (2) 
include  only  emission-related 
diagnostic  information  rather  than 
information  to  conduct  diagnosis  and 
repair  of  normal  vehicle  operation,  and 
(3)  not  include  any  recalibration  or 
reprogramming  information.  GM 
commented  that  if  data  stream 
information  is  defined  to  include 
reprogramming  software,  it  will  be  easy 
for  aftennarket  performance  companies 
to  build  equipment  to  install 
unauthorized  calibrations. 

As  to  functional  control  strategies. 
Ford  commented  that  it  considers  them 
to  be  proprietary  information,  because 
they  are  part  of  the  engine  calibration. 
Other  manufacturers  stated  that  such 
strategies  are  proprietary  and  they  are 
not  provided  to  dealers.  GM  asserted 
that  any  attempt  by  EPA  to  require 
manufacturers  to  divulge  control 
strategies  would  exceed  EPA's  authority 
imder  section  202(m)(5)  of  the  Act.  The 
American  Automobile  Manufactiuer's 
Association  (AAMA)  stated  that 
numerous  manufacturers  already 
provide  functional  control  strategies  to 
the  extent  necessary  for  allowing 
effective  repair  of  vehicles  without 
divulging  proprietary  information. 
AAMA  and  Ford  commented  that  since 
there  are  so  many  different  engine 
configiuations  and  vehicle  models,  it 
would  be  confusing  for  independent 
technicians  to  try  and  understand  the 
multitude  of  control  strategies  and  that 
this  could  lead  to  incorrect  diagnosis 
and  repair. 

Regarding  the  proposed  definition  of 
indirect  information,  Ford 
recommended  that  it  be  modified  to 
include  only  indirect  information 
necessary  to  make  emission-related 
diagnosis  and  repair.  Other 
manufacturers  commented  that  EPA's 
definition  of  indirect  information 
should  be  modified  to  delete  the  phrase 
"contained  in  items  such  as  parts  or 
other  equipment"  and  to  read  as 
follows:  "Indirect  information  is  any 
information  that  is  not  specifically 
contained  in  the  service  literature,  but  is 
provided  to  franchised  dealers  (or 
others)  as  a  requirement  for  emission- 
related  diagnosis  and  repair.  It  shall  not 
include  calibration,  recalibration  or 
reprogramming  related  information 
which  is  neither  visible  to  the 
technician  nor  consciously  used  in 
diagnosis  and  repair  of  vehicles." 
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Saab  commented  that  EPA's 
definition  of  indirect  information  is  too 
broad  to  protect  manufacturers  and 
franchised  dealers  from  unfair 
competition  by  aitennarket  tool  and 
equipment  manufacturers  and 
independent  service  providers, 
respectively.  Saab  does  not  agree  that 
parts  and  equipment  supplied  to  dealers 
contain  supplementary  information 
which  is  necessary  to  repair  the 
emission  control  systems  of  a  vehicle. 

The  aitermarket  commenters  asserted 
that  functional  control  strategies, 
waveforms  and  bi-directional  control 
are  critical  in  the  repair  of  emission- 
related  problems.  The  commenters 
argued  that  many  times  there  is  no 
cause  and  effect  relationship  between  a 
symptom  and  a  failed  part.  According  to 
the  commenters,  technicians  rely  on  this 
type  of  information  or  the  tools  that 
utiUze  such  information  as  the  best 
method  of  pinpointing  parts  that  have 
either  failed  or  require  adjustment, 
hidependent  technicians  commented 
that  having  tools  that  perform  bi- 
directional control  would  reduce 
diagnostic  and  repair  times,  as  well  as 
repair  costs.  The  commenters  asserted 
that  unUke  dealers  with  enhanced  tools, 
independent  technicians  with  generic 
tools  only  receive  malfunction  codes 
which  are  insufficient  to  diagnose  the 
fault. 

Analysis  of  Comments:  Regarding  the 
definition  of  data  stream  information, 
EPA  agrees  that  for  purposes  of  this 
rule,  data  stream  information  should 
include  only  emission-related 
information,  since  this  rule  is  not 
intended  to  cover  all  vehicle  operations. 
However,  EPA's  definition  of  emission- 
related  (as  discussed  above)  is  broader 
than  that  requested  by  the 
manufactiu«rs. 

EPA  also  agrees  that  data  stream 
information  does  not  include 
recalibration  and  reprogramming 
information.  However,  as  discussed 
below,  recahbration  and  reprogramming 
information  is  subject  to  certain 
disclosiu-e  requirements.  Manufacturers 
are  required  to  provide  reprogramming 
capabilities,  but  they  are  not  required  to 
make  directly  available  actual 
calibration  information,  such  as 
algorithms  or  values.  Data  steam 
information  will  obviously  need  to  be 
provided  indirectly  to  the  aftermarket 
(as  it  is  provided  to  dealers)  in  order  to 
provide  reprogramming  capabilities, 
among  other  reasons. 

If  data  stream  information  is  made 
available  to  dealers,  whether  directly  or 
indirectly,  and  is  emission-related,  then 
it  must  be  made  available  to  the 
aftermarket  service  industry,  regardless 
of  whether  a  manufactiu^r  believes  it  is 


of  any  value  to  a  technician.  Data  stream 
information  will  probably  be  utilized  by 
the  aftermarket  diagnostic  tool  industry 
to  build  generic  diagnostic  tools.  If  the 
aftermarket  tool  manufacturers 
tletermine  that  certain  information  is  of 
no  value,  they  won't  have  any  incentive 
to  use  it.  Manufactiu^rs  may  provide 
such  information  to  the  aftermarket  in 
the  same  indirect  fashion  they  provide 
it  to  their  dealers  via  the  sale  of  tools  so 
long  as  these  tools  are  available  at  a 
reasonable  cost,  or  they  may  provide  it 
to  aftermarket  tool  companies  so  that 
these  companies  can  make  tools. 

Regarding  bi-directional  diagnostic 
control  strategies,  EPA  agrees  that 
safeguards  which  protect  against 
potential  damage  or  safety  problems 
from  bi-directional  control  are 
important  and  encourages  all 
manufacturers  to  implement  them  into 
their  diagnostic  systems.  EPA  believes 
that  requiring  manufactiu«rs  to  supply 
bi-directional  control  information  to  the 
aftermarket,  including  Equipment  and 
Tool  LiStitute  (ETI)  members,  without 
adequate  safeguards  could  create 
liability  concerns  for  manufacturers 
regarding  the  safety  of  consiuners  and 
technicians  who  would  be  responsible 
for  the  diagnosing  and  repair  of 
vehicles. 

The  liability  issues  are  a  concern 
because  there  is  no  requirement  that  an 
ETI  member  company  must  add 
safeguards  to  the  tools  that  they  build. 
Manufacturers  also  have  no  reasonable 
means  by  which  they  can  ensure  that 
safeguards  would  be  correctly 
incorporated  into  aftermarket  tools.  EPA 
believes  that  manufacturers  have  an 
incentive  to  ensure  that  safeguards  are 
properly  incorporated  and  are  perhaps 
better  equipped  to  verify  the 
functionality  of  these  safeguards. 

Since  bi-directional  control  is  an 
important  part  of  vehicle  diagnosis  and 
repair,  it  is  imperative  that  this 
capability  be  made  available  to  the 
independent  service  industry  as  soon  as 
possible.  This  means  providing  bi- 
directional information  to  ETI  members 
so  that  they  can  make  generic  tools  for 
the  aftermarket. 

Manufacturers  assert  that  most  bi- 
directional control  safeguards  exist  in 
manufacturer  diagnostic  tools  rather 
than  in  vehicle  on-board  computers. 
The  manufactxu-ers  claim  that  by  1999, 
all  vehicles  will  have  safeguards 
designed  into  the  on-board  computer, 
thus  eliminating  any  concerns  regarding 
safety  and  liability  issues  that  could 
arise  from  the  use  of  aftermarket 
diagnostic  tools  with  bi-directional 
capabiUty.  EPA  agrees  with  the 
manufactiuers  that  it  is  preferable  to 
have  safeguards  in  the  on-board 


computer,  rather  than  in  the  diagnostic 
tool,  especially  if  there  is  no 
requirement  that  generic  tool 
manufacturers  incorporate  such 
safeguards  in  their  tools.  However,  EPA 
does  not  believe  it  is  reasonable  or 
necessary  to  delay  this  requirement 
until  1999.  Several  manufactiuers  have 
indicated  that  they  will  have  safeguards 
designed  into  their  vehicles'  on-board 
computers  by  1997.  EPA  believes  it  is 
providing  sufficient  leadtime  for  other 
manufacturers  to  make  any  hardware 
changes  that  may  be  necessary. 
Therefore,  beginning  on  January  1, 1997, 
a  manufacturer  can  only  provide  bi- 
directional control  to  its  dealerships  if 
it  has  provided  aftermarket  companies 
with  information  to  make  tools  that 
have  the  same  bi-directional  capabilities 
available  to  dealerships,  or  provided 
such  capabilities  directly  to  aftermarket 
technicians  through  provision  of  their 
own  tools.  Manufacturers  will  be 
required  to  make  bi-directional 
information  available  for  all  model  years 
beginning  with  1994.  However,  for 
model  years  1994-1996,  where  a 
manufacturer  can  prove  that  safeguards 
for  bi-directional  controls  were  only 
installed  in  tools,  not  in  vehicle  on- 
board computers,  then  that 
manufacturer  may  receive  a  waiver  from 
producing  bi-directional  controls  prior 
to  the  1997  model  year.  However,  no 
such  waiver  is  available  for  other  data 
stream  information.  If  a  manufacturer 
does  not  use  bi-directional  control  or 
has  certain  bi-directional  control 
capabilities  that  it  does  not  supply  to  its 
dealers,  the  manufacturer  will  not  be 
required  to  provide  this  capability  to  the 
aftermarket. 

Regarding  GM's  comments  that 
release  of  information  needed  to 
perform  bi-directional  control  should  be 
restricted  since  product  demiage  could 
result  if  the  control  is  improperly 
applied,  such  concerns  should  bie 
equally  true  for  providing  such 
information  to  dealerships.  If 
manufacturers  are  not  concerned 
regarding  possible  damage  by  dealership 
technicians,  they  should  not  be 
concerned  regarding  damage  fi'om 
aftermarket  technicians. 

EPA  disagrees  with  manufacturer 
comments  tihat  "indirect  information" 
should  not  include  calibration, 
recahbration  or  reprogramming 
information  and  that  the  definition 
should  be  modified  by  deleting  the 
phrase  "contained  in  items  sudi  as  parts 
or  other  equipment."  Section  202(m)(5) 
makes  clear  that  any  relevant 
information  that  is  provided  directly  or 
indirectly  to  a  dealership  cannot  be 
shielded  bora  disclosure  under  section 
208.  Even  if  recalibration  related 
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information  is  not  provided  directly  to 
technicians  nor  consciously  used  in 
diagnosis  and  repair,  such  information, 
if  contained  in  or  made  available 
through  manufacturer  tools,  is  a  crucial 
element  in  the  emission-related 
diagnosis  and  repair  information 
provided  by  that  tool.  Therefore,  it  is 
indirect  information  which  must  be 
provided,  either  directly  or  indirectly,  to 
the  aftermarket,  if  it  is  emission-related. 

Moreover,  manufactiirers  may  use 
changes  to  computer  calibrations  to  fix 
mechanical  malfunctions  or  to  revise 
prior  calibrations.  In  such  cases,  it  is 
necessary  for  such  information  to  be 
known  to  subsequent  repair  persoimel 
in  order  to  prevent  subsequent  repairs 
from  causing  increases  in  emissions. 

EPA  believes  that  much  of  the 
manufactvuer  equipment  that  a  dealer 
uses  for  emission-related  diagnosis  and 
repairs  possesses  certain  capabilities, 
such  as  being  able  to  read  fault  codes, 
perform  reprogramming  or  allow  bi- 
directional control.  The  information  that 
allows  the  manufacttirer  tools  to 
perform  such  functions  is  indirect 
information  that  must  be  made  available 
to  the  independent  service  industry. 

As  to  Saab's  comment  that  parts  do 
not  contain  any  supplementary 
information  necessary  to  make 
emission-related  repairs,  EPA  agrees. 
EPA  has  determined  the  language  in 
subsection  202(m)(5)  does  not  apply  to 
information  used  to  manufactiu«  parts. 
Therefore,  the  references  to  parts  will  be 
removed  from  the  definition. 

EPA  agrees  with  the  commenters  that 
there  would  be  many  functional  control 
strategies  with  which  independent 
technicians  should  familiarize 
themselves,  and  while  this  could  be 
overwhelming,  there  is  no  evidence  that 
the  independent  service  industry 
wouldn't  be  up  to  the  challenge.  EPA 
believes  that  disclosure  of  functional 
control  strategies  would  be  beneficial  in 
helping  technicians  to  l>etter  imderstand 
the  interactions  of  the  on-board 
computer  with  the  numerous  sensors 
and  actuators  that  comprise  the  varied 
emission  control  systems  and  thereby, 
help  promote  better  and  quicker 
diagnoses  and  repair  of  emission-related 
problems.  However,  at  this  time,  EPA  is 
only  requiring  manufacturers  to  supply 
functional  control  strategies  directly  to 
independent  technicians  if  such 
strategies  are  suppUed  directly  to  their 
dealerships.  To  the  extent  such 
strategies  are  incorporated  into  a 
manufactiu«r's  enhanced  diagnostic 
tools,  they  must  be  made  available  to 
the  aftermarket  either  through 
availability  of  manufacturer  tools  (at  a 
reasonable  price),  or  with  appropriate 


agreements  to  protect  proprietary 
information,  through  generic  tools. 

As  discussed  in  the  Response  to 
Conunents  document,  EPA  does  not 
beUeve  that  this  information  has  been 
shown  to  be  needed  for  emission-related 
repairs  and  diagnosis  at  this  time  and 
release  of  at  least  some  of  this 
information  may  raise  trade  secrets 
concerns.  It  is  EPA's  position  that  if 
manufactiu«rs  beheve  this  information 
is  necessary  to  perform  emission-related 
service  they  will  provide  this 
information  to  their  dealerships  and 
independent  technicians.  EPA  will 
continue  to  review  whether  certain 
types  of  information  should  be  made 
available  to  the  repair  community  even 
if  such  information  is  not  currently 
made  available  to  authorized  dealers. 

EPA  Decision:  All  emission-related 
data  stream  information  made  available 
to  manufactiu«  fi-anchised  dealers  (or 
others  in  the  service  industry)  will  be 
made  available  to  the  aftermarket,  either 
through  provision  of  manufacturer 
equipment  and  tools  or  through 
information  provided  to  generic 
equipment  and  tool  manufacturers  with 
appropriate  agreements  to  protect 
proprietary  information.  Beginning  on 
January  1,1997,  a  manufacturer  can  only 
provide  bi-directional  control  to  its 
dealerships  if  it  has  provided  equipment 
and  tool  manufactiu^rs  with 
information  to  make  diagnostic 
equipment  with  the  same  bi-directional 
control  capabiUties  available  to  the 
dealerships,  or  provided  such 
capabilities  directly  to  independent 
technicians  through  provision  of  their 
own  tools.  Manufactiuers  are  required 
to  make  bi-directional  control 
information  available  for  all  model  years 
beginning  with  model  year  1994. 
However,  for  model  years  1994-1996, 
where  a  manufactiuer  can  prove  that 
safeguards  for  bi-directional  controls  are 
only  installed  in  tools  not  in  vehicle  on- 
board computers,  then  that 
manufacturer  may  receive  a  waiver  from 
producing  bi-directional  controls  for 
vehicles  prior  to  the  1997  model  year. 
However,  no  such  waiver  is  available  for 
other  types  of  data  stream  information. 

Fimctional  control  strategies  will  not 
be  required  to  be  made  available  to  the 
aftermarket,  except  to  the  extent  they 
are  made  available  to  authorized 
dealerships. 

The  reference  to  parts  is  deleted  from 
the  definition  of  indirect  information. 
The  definition  of  indirect  information 
will  now  be  "any  information  that  is  not 
specifically  contained  in  the  service 
hterature,  but  is  contained  in  items  such 
as  tools  or  equipment  provided  to 
franchised  dealers  (or  others)." 


/.  Enhanced  Diagnostic  Tools 

Summary  of  Proposal:  In  the  1993 
workshop  notice,  EPA  indicated  that 
according  to  section  202(m)(5)  of  the 
CAA,  emission-related  information 
provided  by  manufactiu^rs  indirectly  to 
franchised  dealers  must  also  be 
provided  to  any  person  engaged  in  the 
repairing  or  servicing  of  motor  vehicles. 
EPA  stated  that  some  manufactiu«rs  are 
or  will  be  providing  their  dealers  the 
abihty  to  diagnose  malfunctions  and/or 
reprogram  vehicle  modules  via 
enhanced  diagnostic  equipment.  This 
equipment  will  not  allow  dealers  to 
view  the  underlying  computer  codes, 
but  will  allow  them  to  reprogram 
vehicles  and  use  enhanced  diagnostic 
information  using  the  underlying  code. 

EPA  beheves  that  the  enhanced 
diagnostic  equipment  provides 
fi^nchised  dealers  indirectly  with 
information  that  is  needed  to  make 
emission-related  diagnosis  and  repairs. 
EPA  proposed  to  require  that 
manufacturers  offer  their  enhanced 
diagnostic  equipment  for  sale  to  the 
aftermarket.  This  would  enable 
manufactiuers  to  comply  with  the 
requirements  of  section  202(m)(5)  that 
information  be  made  available  to  the 
aftermarket  if  it  is  made  available  to 
dealerships  or  other  persons  engaged  in 
the  repair,  diagnosing,  or  servicing  of 
motor  vehicles  or  motor  vehicle  engines 
while  simultaneously  protecting  the 
proprietary  interest  of  the 
manufacturers.  It  would  also  provide 
the  aftermarket  with  the  same 
capabilities  as  dealerships  without 
divulging  proprietary  engine 
cahbrations  or  recafibrations. 

EPA  proposed  that  manufacturers' 
enhanced  diagnostic  equipment  be 
made  available  to  the  aftermarket  at  the 
same  price  at  which  it  is  sold  to 
authorized  dealerships.  EPA  believed 
that  a  reasonable  price  to  cheirge  the    - 
aftermarket  is  the  same  price  at  which 
the  equipment  is  offered  to  fi^nchised 
dealerships.  Based  on  previous 
comments  provided  to  EPA,  EPA 
beheved  that  manufacturors'  enhanced 
diagnostic  equipment  are  sold  to 
dealerships  independent  of  their 
fi-anchise  agreements.  Therefore,  the 
cost  of  such  equipment  can  be  readily 
determined  or  manufact\irers  could 
provide  suggestions  for  determining  the 
price  of  their  equipment.  EPA  proposed 
to  give  manufacturers  a  one-year 
leadtime  to  prepare  for  aftermarket  sales 
of  enhanced  equipment.  EPA  proposed 
that  manufactiu-ers  must  provide 
preliminary  enhanced  data  stream 
information  three  months  preceding 
model  introduction,  with  final  data 
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stream  information  to  be  released  three 
months  after  model  introduction. 

Summary  of  Comments:  Some 
manufactm^rs  argued  that  EPA  lacks  the 
authority  to  mandate  that  they  provide 
enhanced  equipment  or  information  to 
the  entire  vehicle  maintenance  industry 
concerning  "special"  or  "enhanced" 
data  streams  or  tools.  Several 
manufacturers  commented  that  the 
statute  requires  information  be  made 
available,  not  enhanced  diagnostic  tools. 
They  stated  that  although  such 
information  may  be  provided  by 
manufacturers  to  their  franchised 
dealers,  it  isn't  necessary  to  make  use  of 
OBD  systems  or  to  effectuate  emissions 
control  system  diagnostics  or  repair. 
The  manufacturers  and  NADA  stated 
that  a  majority  of  franchised  dealers 
make  substantial  monetary  investments 
to  purchase  and  train  their  technicians 
to  use  enhanced  diagnostic  equipment. 
They  argued  that  EPA  must  not 
promulgate  a  regulation  which  would 
undermine  these  investments  and  in 
doing  so  place  dealers  at  a  competitive 
disadvantage  with  other  segments  of  the 
vehicle  maintenance  industry. 

According  to  Chrysler,  the  initiative 
for  the  company  to  invest  in  creating 
enhanced  equipment  is  to  «nsvue  the 
economic  viability  of  its  dealerships. 
Without  this  incentive,  Chrysler 
believes  that  such  equipment  will  likely 
not  be  developed. 

Several  manufacturers  asserted  that 
reprogramming  capability  and 
proprietary  non-emission-related 
information  are  an  integral  part  of  their 
enhanced  diagnostic  equipment.  They 
argued  that  the  design,  development 
and  distribution  of  a  separate  tool  with 
only  emission-related  capabilities 
would  be  an  unnecessary  and  costly 
burden  for  manufacturers. 

They  also  noted  that  service 
information  contained  in  manufactiuer 
tools  is  similar  to  that  which  is 
contained  in  its  service  manuals,  TSBs, 
recall  notices,  and  other  information 
which  will  be  made  available  to  the 
pubUc  through  the  various  mechanisms 
proposed  in  the  NPRM  regarding  service 
information  availability. 

Ford  noted  that  nearly  half  of  all  its 
dealers  do  not  have  its  Service  Bay 
Diagnostic  System  (SBDS).  Therefore, 
Ford  believes  dealers  have  no  advantage 
in  this  area. 

Ford  expressed  several  concents  over 
any  regulation  that  would  require  their 
SBDS  to  be  made  available  to  the 
aftermarket:  (1)  higher  likelihood  that 
'  improper  calibrations  could  be  installed 
on  vehicles  since  manufactiuers  have  no 
control  over  independent  facilities;  (2) 
the  reprogramming  capabilities  of  this 
eqvupment  would  provide  a  powerful 


tool  for  aftermarket  performance 
companies  and  competitors  to  reverse 
engineer  the  emissions  control  system 
which  could  result  in  tampering;  (3) 
imauthorized  or  incorrect  calibrations 
would  increase  manufacturer  liabilities 
in  failing  government  in-use  compliance 
programs  and  customers  failing  I/M 
programs;  and,  (4)  providing  a  tool 
which  has  the  capability  to  reprogram 
the  control  module  may  make  it 
impossible  for  manufacturers  to  meet 
EPA's  tampering  prevention  provisions. 
(These  issues  are  addressed  in  the 
recalibration/reprogramming  section 
below.) 

Several  manufactiuers  stated  that 
generic  scan  tools  will  provide  the 
means  by  which  the  aftermarket 
industry  can  get  very  specific  support 
for  diagnosis  and  repair  of  emission- 
related  systems  and  components.  While 
Ford  indicated  it  understands  the  need 
for  generic  tools  in  the  aftermarket 
arena,  it  expressed  concern  that  they 
provide  adequate  and  accurate 
information  and  repair  capabilities. 
Manufactuirers  asserted  they  caimot  be 
held  either  directly  or  indirectly  liable 
if  such  generic  tools  incorporate 
diagnostic  protocols  which  could 
potentially  result  in  misdiagnosis  and/ 
or  uimecessary  repairs.  Further,  they 
beUeve  it  woiUd  not  be  reasonable  to 
require  manufacturers  to  review  and 
approve  aftermarket  diagnostic  tools. 
Ford  suggested  that  the  manufacturers 
of  aftermarket  generic  diagnostic  tools 
assume  full  responsibility  for  the 
accuracy  and  completeness  of  their 
equipment  and  software,  and  that  EPA 
enforce  necessary  sanctions  if 
deficiencies  are  identified  which  result 
in  improper  diagnostics  or  repairs. 

Toyota  Motor  Corporation  [Toyota) 
commented  that  manufacturers  should 
sell  enhanced  diagnostic  tools  to  all 
persons  who  want  to  purchase  them. 
However,  Toyota  indicated  that  contrary 
to  EPA's  proposal,  such  tools  could  not 
be  sold  to  the  aftermarket  at  the  same 
price  they  are  provided  to  franchised 
dealers,  since  the  cost  of  establishing 
new  trading  routes  and  a  handling 
system  would  increase  the  price  of 
equipment  to  independent  technicians. 
As  a  result,  Toyota  commented  that  if 
the  Agency  decides  that  the  selling  price 
from  manufacturers  to  dealers  must  be 
the  same  as  that  to  independent 
facilities,  it  would  have  to  greatly 
increase  the  price  to  its  franchised 
dealers. 

The  Automotive  Service  Industry 
Association  (ASIA)  commented  that 
while  EPA's  proposal  that 
manufactiu«rs'  enhanced  diagnostic 
equipment  be  made  available  to  the 
aftermarket  at  the  same  price  it  is  made 


available  to  franchised  dealers  has 
merit,  limiting  access  to  such 
manufacturer  equipment  alone  will 
prove  too  costly  and  cvunbersome  for 
small  repair  facilities.  ASIA  asserted 
that  under  EPA's  scenario,  a  small 
business  currently  servicing  three  lines 
of  motor  vehicles  would  be  required  to 
purchase  three  separate  hardware/ 
software  systems  if  that  business  wishes 
to  continue  servicing  its  current 
customer  base.  According  to  ASIA,  the 
cost  of  purchasing  three  individual 
systems  (at  a  minimum  estimated  cost  of 
$40,000  per  unit)  would  force  that 
repair  facility  to  either  significantly 
increase  prices  or  limit  the  types  of 
vehicles  serviced. 

ASIA  stated  that  this  impact  runs 
contrary  to  the  intent  of  section 
202(m)(5)  as  envisioned  by  Senator  John 
Chaifee,  who  stated  during  the  floor 
debate  that  "the  purpose  of  the 
amendment  is  to  make  sure  the 
diagnostic  equipment,  the  manuals,  the 
techniques  are  available  to,  in  effect,  the 
local  gas  stations  so  they  they  will  be 
more  convenient  for  the  automobile 
owner  *   *   •"  Cong.  Rec.  S3272  (March 
27, 1990).  ASIA  noted  that  then  Senator 
Gore  later  added  "we  want  the 
[manufactiuers]  to  provide  information 
which  will  allow  competition  in  the 
aftermarket  and  allow  small  business 
operators  to  get  in  the  repair  business. 
Otherwise,  you  force  vehicle  owners  to 
go  only  to  the  major  automobile 
manufactiuers'  place  of  business. 
Consumers  get  frustrated;  they  have 
long  waits;  they  have  to  pay  high 
prices."  Cong.  Rec.  S3272  (March  27, 
1990).  Therefore,  ASIA  asserted  that  to 
ensure  independent  facilities  have  the 
ability  to  service  a  range  of  vehicle 
makes,  EPA  should  require  that  all 
diagnostic  information  provided  to 
manufacturers  of  tools  for  vehicle 
manufacturers  should  be  made  available 
to  the  aftermarket.  In  doing  so,  ASIA 
believes  that  EPA  would  provide  small 
businesses  with  the  option  of 
purchasing  individual  manufacturer 
diagnostic  tooUng  systems  or  a  single 
aftermarket  system  that  possesses 
diagnostic  capabilities  for  a  variety  of 
vehicle  models. 

One  independent  technician 
acknowledged  that  manufactiuers 
deserve  protections  that  may  assist  them 
in  securing  a  return  on  their  investment 
in  equipment.  To  remedy  concerns  of 
the  manufacturers,  the  commenter 
suggested  that  the  manufacturers  make 
known  all  of  the  information  that  is  on 
the  data  stream  to  the  aftermarket 
equipment  manufactiuers.  These 
manufacturers  could,  through  their  own 
research,  determine  what  diagnostic 
routines  warrant  investment  to  develop 


and  market.  The  commenter  also 
expressed  concern  over  the  cost  of 
enhanced  equipment.  According  to  the 
commenter,  any  such  equipment  that 
costs  more  than  $3,000  should  be 
considered  unavailable  to  independent 
technicians. 

APAA  commented  that  manufacturers 
will  be  correcting  emission  and 
driveability  problems  through  the  use  of 
reprogramming  tools.  Without  access  to 
generic  tools  that  perform  the  same 
function,  APAA  believes  independent 
technicians  will  be  unable  to  purchase 
manufacturer  enhanced  tools  due  to 
their  high  cost  and  will  be  in  the 
unenviable  position  of  being  dependent 
on  their  biggest  competitor,  i.e., 
dealerships,  for  reprogramming  services 
which  are  critical  to  emission  repairs. 
APAA  further  noted  that  some 
manufacturers  could  not  guarantee  that 
their  franchised  dealers  would  provide 
reprogramming  services  to  independent 
technicians  in  a  timely  manner. 

One  commenter  noted  that  unlike 
dealers  with  enhanced  tools, 
independent  technicians  with  generic 
tools  only  receive  malfunction  codes 
which  are  insufficient  to  diagnose  a 
fault.  According  to  the  commenter,  this 
increases  the  time  it  takes  to  make  a 
repair  and  the  cost. 

Aftermarket  commenters  indicated 
that  independent  technicians  need 
access  to  diagnostic  tools  and 
equipment  at  the  same  time  such  tools 
and  equipment  are  provided  to 
dealerships. 

Analysis  of  Comments:  Contrary  to 
manufacturer  assertions,  EPA  beUeves  it 
has  the  authority  to  require 
manufacturers  to  provide  their 
enhanced  diagnostic  tools,  because  such 
tools  contain  important  information  that 
may  be  necessary  for  making  emission- 
related  repairs.  Section  202(m)(5)  of  the 
Act  is  clear  that  if  such  information  is 
provided  either  directly  or  indirectly  to 
dealers,  it  is  not  covered  by  the 
confidentiality  protection  of  section  208 
and,  therefore,  must  be  provided  to 
aftermarket  technicians  if  it  is 
information  for  making  or  diagnosing 
emission-related  repairs.  There  is  Uttle 
question  that  the  information  provided 
by  these  tools  is  likely  to  increase  the 
ability  of  a  technician  to  diagnose  and 
make  appropriate  repairs  to  vehicles 
and  to  make  such  diagnosis  and  repairs 
in  ccfnsiderably  less  time  than  it  would 
take  without  such  information.  The 
legislative  history  clearly  indicates  that 
availabiUty  of  diagnositc  equipment  was 
considered  by  Congress.  Moreover,  the 
legislative  history  clearly  shows  an 
intent  that  if  dealerships  have  access  to 
information  that  would  allow  relatively 
quick  and  low-cost  diagnosis  and  repair 


of  vehicles,  then  the  aftermarket  should 
have  access  to  the  same  information. 
Moreover,  to  the  extent  these  advanced 
diagnostic  tools  may  contain 
considerable  information  for  making 
emission-related  diagnoses  and  repairs 
that  are  not  contained  in  written 
performance  manuals  and  updates,  the 
information  contained  in  these  tools  is 
clearly  covered  by  this  rule. 

Regarding  Chrysler's  argiunent  that 
enhanced  diagnostic  tools  have  been 
developed  to  assist  the  economic 
viabihty  of  dealerships,  it  must  be  noted 
that  a  major  reason  for  developing  these 
tools  has  been  to  increase  the  ease  and 
decrease  the  cost  and  time  of  repair  for 
manufacturers'  vehicles,  which 
increases  customer  satisfaction.  To  the 
extent  the  wider  availability  of  this 
information  further  increases  ease  of 
repair,  then  customer  satisfaction  is 
likely  to  increase  further.  Moreover,  to 
the  extent  manufacturers  wish  to  assist 
the  economic  viabiUty  of  dealerships  by 
preventing  access  by  aftermarket 
technicians  to  emission-related 
information,  that  is  exactly  the  type  of 
behavior  that  section  202(m)(5)  was 
designed  to  prevent. 

To  the  extent  manufacturers  comment 
that  this  regulation  will  force  them  to 
either  build  different  types  of  enhanced 
diagnostic  equipment  or  to  divulge 
certain  information  not  otherwise 
required,  EPA  believes  that 
manufacturers  will  have  to  make  cost- 
related  determinations  regarding  how  to 
meet  this  requirement.  If  any  costs  are 
necessary  to  ensure  that  emission- 
related  information  is  provided  to  the 
aftermarket  to  the  extent  it  is  provided 
to  dealerships,  then  section  202(m)(5) 
requires  that  such  costs  be  incurred. 
Moreover,  Ford's  statement  that  some  of 
its  dealers  do  not  have  access  to  its 
SBDS  system,  and  that  therefore  the 
aftermarket  should  not  have  access  to 
the  information  in  that  system,  is  not 
consistent  with  section  202(m)(5).  The 
fact  that  Ford  dealerships  could  choose 
to  avail  themselves  of  this  iafonnation 
dictates  that  aftermarket  technicians 
must  have  such  a  choice. 

In  general,  statements  of 
manufacturers  regarding  the  complexity 
of  control  strategies  and  diagnostic 
information  support  the  need  for  this 
information  to  be  made  available.  The 
aftermarket  must  have  access  to  this 
type  of  information  precisely  because 
vehicle  repair  has  become  such  a 
complex  and  intricate  procedure. 
Without  such  information,  aftermarket 
technicians  would  be  operating  under  a 
significant  disadvantage  compared  to 
dealerships. 

Providing  such  tools  to  the 
aftermarket  should  not  unfairly 


jeopardize  the  economic  viability  of 
dealerships.  Dealerships  already  have 
access  to  these  tools  and  to 
manufacturer  training  and  other 
opportunities  not  provided  to  the 
aftermarket. 

Nevertheless,  EPA  is  not  requiring 
manufacturers  to  make  their  enhanced 
diagnostic  equipment  available  to  the 
aftermarket.  The  primary  reason  being 
that  the  cost  of  purchasing  such 
equipment  for  more  than  twenty 
manufacturers  would  be  cost- 
prohibitive  for  most,  if  not  all, 
independent  technicians.  The  total  cost 
would  likely  make  the  equipment 
practically  unavailable  to  independent 
technicians. 

However,  manufacturers  are  required 
to  ensure  that  the  underlying  emission- 
related  information  contained  in  their 
enhanced  diagnostic  equipment  is 
provided  to  the  aftermarket  in  a 
reasonable  manner.  Manufacturers  are, 
therefore,  required  either  to  make  their 
advanced  diagnostic  tools  and 
equipment  available  at  a  reasonable  cost 
to  independent  technicians  or  to  make 
available  to  aftermarket  tool  and 
equipment  companies  any  and  all 
information,  except  calibrations  and 
recahbrations,  needed  to  develop  and 
manufacture  generic  tools  that  can  be 
used  by  independent  technicians  to 
diagnose,  service  and  repair  emission- 
related  parts,  components  and  systems. 

Section  202(m)(5)  states  that 
information  for  making  emission-related 
diagnosis  and  repair  that  is  made 
available  either  directly  or  indirectly  to 
dealerships  must  also  be  made  available 
to  the  aftermarket.  Any  such 
information  provided  to  dealerships  is 
not  proprietary  as  defined  in  the  CAA. 
Much  of  the  service  and  repair 
information  made  available  to 
dealerships  is  done  so  by  its 
incorporation  into  diagnostic  tools  and 
equipment.  To  ensure  that  independent 
technicians  have  the  same  or  similar 
capabilities,  manufacturers  are  required 
to  either  provide  the  information 
necessary  to  make  such  tools  and 
equipment  to  tool  and  equipment 
companies  or  to  make  manufacturer 
tools  and  equipment  available  at  a 
reasonable  cost  (i.e.,  sold  competitively 
in  the  marketplace).  The  reasonable  cost 
requirement  is  necessary  to  ensure  that 
the  tools  and  equipment  are  "available" 
to  the  aftermarket. 

EPA  is  not  requiring  that  information 
provided  indirectiy  to  dealerships  be 
provided  directiy  to  aftermarket 
technicians.  Where  such  information 
contains  proprietary  materials,  EPA  is 
only  requiring  that  such  information  be 
provided  to  aftermarket  technicians  in 
the  same  manner  that  it  is  provided  to 


40490     Federal  Register  /  Vol.  60,  No.  153  /  Wednesday,  August  9,  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  153  /  Wednesday.  August  9,  1995  /  Rules  and  Regulations     40491 


dealerships.  Manufacturers  may  require 
that  tool  and  equipment  manufacturers 
to  whom  such  information  is  provided 
agree  to  ensure  that  such  information 
remains  proprietary. 

EPA  recognizes  that  manufacturers 
cannot  exert  sufficient  control  over  tool 
and  equipment  manufacturers  to  ensure 
that  generic  tools  and  equipment 
properly  incorporate  diagnostic 
information.  Therefore,  the  Agency  will 
not  hold  manufacturers  responsible  for 
the  tools  and  equipment  produced  by 
other  companies. 

As  discussed  in  the  section  on 
reprogramming,  manufacturers  may  sell 
their  own  reprogramming  tools  to 
independent  technicians,  rather  than 
having  such  information  provided  by 
aftermarket  tool  and  equipment 
companies,  if  the  price  of  such  tools  is 
reasonable. 

Manufacturers  may,  if  they  wish,  also 
sell  their  enhanced  diagnostic 
equipment  and/or  provide  the 
information  necessary  to  build 
reprogramming  tools  to  aftermarket  tool 
and  equipment  companies.  The  sale  of 
manufacturer  enhanced  diagnostic 
equipment  for  a  reasonable  cost  would 
be  sufficient  to  comply  with  the 
requirements  for  enhanced  diagnostic 
information  under  these  regulations. 

Vehicle  manufacturers  are  required  to 
make  emission-related  diagnostic  and 
service  information  utiUzed  by 
aftermarket  tool  and  equipment 
companies  available  to  such  companies 
no  later  than  the  date  of  model 
introduction.  This  will  allow  adequate 
time  for  such  companies  to  incorporate 
the  information  into  generic  tools  and 
make  it  available  to  independent 
technicians  in  a  timely  maiuier.  Revised 
information  is  required  to  he  provided 
to  aftermarket  tool  and  equipment 
companies  as  it  becomes  available. 

EPA  Decision:  Manufactiuers  are 
required  to  make  available  to 
aftermarket  tool  and  equipment 
companies  any  and  all  information, 
except  caUbrations  and  recalibrations, 
needed  to  develop  and  manufacture 
generic  tools  that  can  be  used  by 
independent  technicians  to  diagnose, 
service  and  repair  emission-related 
parts,  components  and  systems. 

In  the  alternative,  manufact\u«rs  may 
sell  their  enhanced  diagnostic 
equipment  to  aftermarket  technicians 
for  a  reasonable  price.  The  sale  of 
manufactiu«r  enhanced  diagnostic 
equipment  for  a  reasonable  cost  would 
be  sufficient  to  comply  with  the 
requirements  for  enhanced  diagnostic 
information  imder  these  regulations. 

As  to  emission-related  diagnostic  and 
service  information  utilized  by 
aftermarket  tool  and  equipment 


companies  that  make  generic  tools 
which  perform  the  same  or  similar 
functions  as  those  provided  by 
manufacturers  to  their  dealerships,  the 
Agency  believes  that  such  information 
should  be  provided  at  the  time  of  model 
introduction.  This  will  allow  adequate 
time  for  its  incorporation  into  tools  and 
equipment. 

/.  Recalibration/Reprogramming 

Statement  of  Proposal:  EPA  proposed 
that,  consistent  with  the  Act,  "all 
information"  needed  to  make  emission- 
related  repairs  be  made  available  to  the 
automotive  service  industry,  including 
recalibration  information.  An  engine 
calibration  is  the  set  of  instructions  the 
computer  module  uses  for  operating 
many  of  the  engine  systems  (e.g.,  fuel 
and  ignition).  These  instructions  are 
made  up  of  preset  values  and  algorithms 
that  are  located  in  a  computer  chip. 
Recahbration  is  the  act  of  revising  the 
preset  values  and/or  algorithms  for  an 
existing  engine  calibration  in  a- 
particular  vehicle  model/engine 
configuration.  Reprogramming  is  the  act 
of  installing  a  "new"  engine  caUbration 
(i.e.,  a  recalibration]  into  the  module  of 
a  specific  vehicle. 

Summary  of  Comments: 
Manufacturers  asserted  several  reasons 
why  they  should  not  be  required  to 
make  available  recalibration  information 
or  reprogramming  capability:  (1) 
RecaUbrations  are  saleable  parts  and  not 
"information"  within  the  meaning  of 
section  202(m)C5)  of  the  CAA;  (2) 
reprogramming  is  not  a  repair  action;  (3) 
reprogramming  is  not  "necessary" 
information;  (4)  reprogranuning  is  not 
"emission-related";  (5)  recalibration  and 
reprogramming  information  are 
proprietary  information  protected  under 
section  208;  (6)  the  CAA  does  not 
require  manufacturers  to  make  available 
engine  calibration  information  for 
aftermarket  parts  manufacturers  to 
effectively  design  emission-related 
parts;  (7)  providing  reprogramming 
capabilities  to  independent  technicians 
would  impair  the  manufacturer's  ability 
to  maintain  tamper  resistant  systems;  (8) 
independent  technicians  would  be 
unable  to  imderstand  the  intracacies  of 
each  of  the  different  manufacturer 
systems;  and  (9)  the  potential  for 
problems,  such  as  increased  emissions, 
poor  vehicle  performance,  and  warranty 
and  recall  liability  that  could  result 
from  the  release  of  recalibration 
information.  Manufactiu^rs  asserted 
that  aftermarket  service  providers  could 
take  vehicles  to  firanchised  dealerships 
to  have  them  reprogrammed. 

In  contrast,  the  automotive 
aftermarket  imanimously  cited  the  need 
for  independent  technicians  to  have  the 


capability  to  perform  reprogramming. 
They  commented  that  any  procedure 
that  has  the  effect  of  limiting  the  ability 
of  independent  technicians  to  make 
repairs  is  contrary  to  the  CAA  and 
Congressional  intent.  They  further 
questioned  EPA's  authority  to  allow 
recalibration  information  to  be  within 
the  exclusive  province  of  dealers  on  the 
basis  that  that  was  not  the  intent  of 
Congress.  According  to  the  commenters, 
if  the  aftermarket  is  not  allowed  to 
perform  reprogrammings,  the 
aftermarket  will  gradually  be  removed 
from  performing  emission-related 
repairs,  including  driveability  repairs. 

Some  commenters  stated  that  tne  only 
useful  information  to  aftermarket  parts 
manufacturers  would  be  access  to 
underlying  recalibration  information. 
APAA  commented  that  engine 
calibration  information  is  required  for 
the  effective  production  and  testing  of 
replacement  parts.  The  Specialty 
Equipment  Manufacturer's  Association- 
(SEMA)  asserted  that  although 
aftermarket  parts  manufacturers  would 
not  necessarily  need  direct  access  to 
manufacturer  proprietary  information, 
some  type  of  secure  access  to 
manipulate  calibrations  in  developing 
and  testing  aftermarket  parts  will  be 
essential  to  the  survival  of  the 
independent  parts  and  service  industry. 
They  argued  that  by  not  allowing  such 
access,  EPA  would  put  some  people  out 
of  business  by  eliminating  the  ability  to 
make  modifications  to  vehicles. 

Aftermarket  comments  asserted  that 
the  miuginal  risk  of  tampering  could  be 
addressed  by  various  methods, 
including  restricting  how  recalibrations 
are  performed  (e.g.,  using  a  modem  link 
to  receive  recalibration  information)  or 
specifying  qualifications  which  all 
technicians  must  meet  to  obtain 
recalibration  data. 

Analysis  of  Comments:  EPA  disagrees 
with  the  commenters  that  recalibration 
information  is  a  part.  There  are  several 
reasons  for  the  Agency's  position  on  this 
issue.  First,  service  people  do  the 
reprogramming,  not  parts  departments. 
Second,  one  doesn't  need  to  order  the 
"part,"  it  is  in  the  diagnostic  machine 
and  just  needs  to  be  downloaded.  Third, 
there  are  no  parts  cost  for  "installation," 
only  service  costs.  Fourth,  entering  a 
recalibration  does  not  physically  change 
a  vehicle,  only  the  data  (information)  on 
the  computer.  Fifth,  in  their  comments, 
manufacturers  refer  to  recalibrations  as 
"information."  ^^  Sixth,  parts  can  be 
sent  to  a  mechanic  via,  e.g.,  UPS,  as  they 


are  sent  to  a  dealer  by  a  manufacturer, 
or  as  a  dealer  can  send  to  a  mechanic. 
However,  reprogranuning  can  only 
occur  at  a  dealership  or  other  facility 
which  has  the  necessary  equipment  to 
perform  a  reprogramming  event.  In 
addition,  the  change  made  to  a  vehicle 
by  reprogramming  is  a  change  to  "data" 
within  the  vehicle.  In  effect,  the  tool  is 
commimicating  with  the  computer  in 
the  vehicle,  telling  it  to  do  something 
different.  This  appears  to  be 
information. 

Finally,  though  parties  may  argue 
whether  the  data  being  downloaded  into 
the  vehicle  is  a  "part"  or  "information" 
or  both,  it  is  clear  to  EPA  that  the 
current  situation,  in  which  dealerships 
can  make  manufactiu^r-suggested 
repairs  to  vehicles  using  data  provided 
by  manufacturers  to  dealerships,  but  not 
to  independent  technicians,  is  exactly 
the  type  of  situation  that  Congress 
intended  to  be  rectified  by  section 
202(m)(5]. 

EPA  believes  that  reprogramming  is  a 
repair  action.  The  entire  purpose  of 
reprogramming  vehicle  computers  is  to 
"repair"  certain  problems  discovered  in 
the  vehicles.  EPA  believes  that  the  key 
issue  is  whether  independent  service 
providers  are  being  prevented  from 
doing  what  dealerships  are  allowed  to 
do  due,  in  part,  to  lack  of  information. 
EPA  believes  that  reprogramming  events 
should  be  considered  repairs  under  the 
statute,  especially  since  such 
reprogramming  is  being  done  as  a  result 
of  recommendations  offered  by  a 
manufacturer  in  order  to  change  some 
aspect  of  the  vehicle  that  the 
manufacturer  beUeves  was  initially 
incorrectly  produced. 

Both  Ford  and  Chrysler  state  that 
reprogramming  information  is  not 
"needed"  as  that  word  is  used  in  section 
202(m)(5).i*  Yet,  even  presuming,  for 
the  sake  of  argument,  that  EPA  should 
only  mandate  disclosure  of  emission- 
related  information  that  is 
"necessary,"  '^  no  manufacturer  makes 
clear  how  such  information  is  not 
necessary  to  accomplish  the 
reprogramming  of  the  vehicle.  Whether 
the  vehicle  is  reprogrammed  by  a  dealer 
or  an  aftermarket  technician,  the  repair 
person  must  have  the  information  to 
make  the  repair.  EPA  does  not  believe 
that  the  "instructions"  for  making 
emission-related  diagnosis  and  repairs 
is  limited  to  "go  see  your  local  dealer." 
The  information  necessary  to  make  the 


"For  example,  Chrysler  Corporation  Response  to 
EPA  Request  for  Supplemental  Comments  on  OBD 
Systems,  )une  28, 1992,  and  Ford  Motor  Company 
Written  Comments.  July  31.  1992. 


"One  reason  they  give  is  that  such  information 
is  not  emission-related.  We  discuss  this  issue 
below. 

"The  term  "needed"  does  not  modify  the  clause 
referring  to  "such  other  information  including 
instructions  for  making  emission  related  diagnosis 
•ndnpairs." 


JMI 


repair  must  be  in  the  possession  of  the 
aftermarket  to  the  same  extent  it  is  in 
the  possession  of  dealers. 

Moreover,  as  EPA  is  only  requiring 
information  to  be  produced  regarding 
recahbrations  offered  by  a  manufacturer, 
it  is  hard  to  understand  how  such 
re{H'ogramming  events  would  not  be 
"necessary"  events  to  repair  the  vehicle. 
A  manufacturer  would  presumedly  not 
offer  such  recalibrations  unless  it  found 
a  feature  of  the  vehicle  that  it  felt. 
needed  to  be  changed. 

The  Agency  disagrees  with  statements 
that  reprogranuning  is  not  "emission- 
related."  Though  certain  reprogramming 
events  may  have  no  emission-related 
effects,  EPA  beUeves  that  numerous 
reprogramming  events  will  have  such 
effects.  First,  the  docket  indicates  that 
certain  calibrations  are  directly 
intended  to  fix  problems  related  to  the 
emissions  of  the  vehicles.  Though  these 
calibrations  may  be  covered  in  a 
manufacturer's  warranty,  there  is  no 
assurance  that  a  proper  recahbration 
will  occur  during  the  warranty  period. 
Thus,  providing  independent 
technicians  with  the  ability  to  provide 
such  reprogramming  would  not  be  an 
unnecessary  endeavor. 

In  addition,  recalibrations  to  fix 
driveability  problems  will  also  have 
emission-related  effects.  As  discussed 
elsewhere,  "emission-related"  repairs 
are  not  limited  to  repairs  of  the  emission 
control  system  or  repairs  necessary  to 
make  use  of  the  OBD  system. 

As  EPA  discusses  above  in  the  section 
on  the  definition  of  "emission-related," 
the  correction  of  driveabifity  problems 
can  often  have  an  emissions  impact. 
This  potential  for  increased  emissions  is 
heightened  when  cumulative 
recahbrations  occur  within  an  engine 
family.  Therefore,  EPA  is  requiring  that 
all  reprogramming  events  that  are 
emission-related,  as  that  term  is  defined 
above,  including  reprogramming  actions 
occiuring  for  primarily  reasons  of 
drivability,  must  be  made  available  to 
independent  technicians. 

Contrary  to  comments  made  regarding 
recalibration  information  being 
proprietary,  \he  Agency  believes  that 
where  a  manufacturer  provides  such 
information  to  some  or  all  of  its  dealers, 
such  information  cannot  be  considered 
proprietary  imder  section  202(m)(5). 
The  Act  specifically  requires  that  any 
information  provided  directly  or 
indirectly  to  dealerships  must  also  be 
provided  to  anyone  who  services  or 
repairs  vehicles. 

Contrary  to  manufacturer  arguments 
that  dealership  employees  don't  receive 
recahbration  data  because  they  can't  see 
it  due  to  the  form  in  which  it  is 
provided  to  them,  EPA  beheves  that 


where  a  manufacturer  provides 
dealerships  with  machines  that  hold 
such  information  or  can  disseminate 
such  information  and  where  these 
machines  allow  dealerships  to  use  such 
information  to  repair  vehicles,  such 
information  is  being  provided  indirectly 
to  dealerships,  and  thus  must  be  made 
available  to  independent  technicians  in 
a  similar  manner. 

In  response  to  Ford's  comment  that  it 
opposes  any  requirements  which 
mandate  that  it  make  available  all 
detailed  emissions  recahbrations,  EPA 
is  only  requiring  that  reprogramming 
capabihty  be  made  available,  not  direct 
calibration  codes.  As  discussed  below, 
EPA  does  believe  that  the  internal 
computer  codes  within  the  vehicle 
control  modules  are  proprietary,  as  such 
material  is  not  released  to  dealerships. 
EPA,  therefore,  is  not  requiring  direct 
disclosure  of  the  recahbration  data 
itself.  EPA  does  not  beheve  that 
manufacturers  should  be  forced  to 
provide  improtected  proprietary 
information  directly  to  aftermarket 
technicians  merely  because  it  has 
provided  such  material  indirectly  to  its 
dealers,  especially  where  such 
information  is  provided  to  dealers  in  a 
protected  fashion,  such  that  even  the 
dealers  could  not  assess  the  imderlying 
information.  Some  manufacturers  have 
gone  to  considerable  lengths  to  prevent 
direct  disclosure  of  this  information 
even  to  its  dealers;  therefore,  EPA  will 
not  require  such  information  be 
provided  directly  to  the  aftermarket. 

Rather,  EPA  is  allowing  the 
manufacturers  to  indirectly  provide  this 
data  to  independent  technicians  in  the 
same  or  similar  fashion  as  they  provide 
this  data  to  dealerehip  technicians  by 
offering  independent  technicians 
reprogramming  capabilities  to  the  same 
extent  manufacturers  offer  such 
capabilities  to  their  own  dealers.  This 
will  help  ensure  that  independent 
technicians  remain  competitive  with 
dealerships  as  intended  by  section 
202(m)(5). 

EPA  agrees  with  comments  from  the 
aftermarket  that,  based  on  the  language 
of  section  202(m)(5)  of  the  CAA  and  its 
legislative  history.  Congress  intended 
independent  technicians  to  have  all  the 
information  necessary  to  make 
emission-related  repairs,  including 
reprogramming  capabiUties,  that  are 
available  to  dealerships  or  others. 
Congress  wanted  to  ensure  the 
continuation  of  a  competitive 
marketplace,  thereby  providing 
consumers  with  an  option  as  to  where 
to  have  their  vehicles  serviced.  In 
addition  to  the  reprogramming 
capability,  manufacturers  will  also  be 
required  to  publish  information  as  to 
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when  recallbrations  are  issued,  since 
such  information  can  impact  other 
repairs.  Also,  EPA  expects  that  some 
independent  technicians  will  not  want 
to  obtain  reprogramming  capability,  but 
will  want  to  know  when  such  service  is 
necessary  so  that  they  can  take  vehicles 
to  the  dealerships  for  such  service  or 
refer  customers  to  seek  dealership 
service  on  their  own. 

EPA  aiso  agrees  with  comments 
indicating  that  there  are  significant 
practical  competitive  disadvantages  to 
the  aftermarket  if  only  dealers  can 
reprogram  and  that,  in  the  future,  many 
vehicle  functions  may  be  controlled 
through  recalibration  data.  Also,  unless 
a  seciue  means  for  the  aftermarket  to 
obtain  reprogramming  is  foimd.  a 
substantial  amoiuit  of  maintenance  and 
repairs  could  be  channeled  to 
dealerships  who  would  have  a 
significant  information  advantage. 

The  Agency  agrees  that  manufactiuers 
that  do  not  provide  reprogramming 
capabilities  to  their  dealers  through  the 
use  of  electronically  eraseable  computer 
chips  and  do  not  provide  recalibration 
information  to  other  parties  do  not  have 
to  provide  recalibration  information  or 
reprogramming  capability  to 
independent  technicians. 

The  Agency  agrees  with  the 
manufactiuers  that  section  202(m)(5) 
does  not  require  manufactiu«rs  to 
provide  calibration,  recalibration  or 
design  information  to  aftermarket  parts 
manufacturers.  The  purpose  of  this 
provision  is  to  ensure  that  independent 
technicians  have  access  to  information 
needed  to  seivice  and  repair  vehicles, 
thereby  ensuring  consiuners  with 
6eedom  of  choice  in  where  to  take  their 
vehicles  for  repairs.  See  Statement  of 
Senator  Gore.  136  Cong.  Rec.  S3271-2 
(March  27, 1990)  ("If  we  are  going  to 
mandate  a  new  onboard  diagnostic 
system,  we  must  give  consiuners  the 
freedom  to  choose  where  they  wrill  go  to 
have  these  systems  maintained  and 
repaired."  [emphasis  added]) 
Manufacturers  are  only  required  to 
provide  reprogramming  capabilities  to 
persons  who  service  and  repair  vehicles, 
i.e.,  independent  technicians.  They  are 
not  required  to  provide  recalibration 
information  to  other  parties. 

EPA  disagrees  with  the  assertion  from 
~  aftermarket  commenters  that  section 
202(m)(5)  is  intended  to  provide  for  the 
release  of  calibration  or  parts 
specification  information  to  parts 
manufacturers.  Nothing  in  the  language 
of  the  statute  itself  or  in  the  legislative 
history  indicates  that  Congress  was 
interested  in  assuring  access  and 
information  for  the  manufacture  of 
aftermarket  parts.  On  the  contrary,  the 
legislative  history  speaks  only  of  the 


need  to  ensure  equal  access  for  vehicle 
repair  facilities.  The  language  was 
clearly  meant  to  ensure  that  such  repair 
facilities  have  equal  information  to 
make  emission-related  diagnosis  and 
repairs  as  have  the  manufacturers' 
dealerships. 

This  is  why  the  Congress  limited  the 
coverage  of  section  208(c)  (providing 
that  trade  secrets  need  not  be  made 
available)  to  information  not  provided 
to  dealerships.  There  is  no  information 
indicating  that  underlying  computer 
data  is  provided  to  dealerships.  In  fact, 
as  discussed  above,  manufacturers  have 
attempted  to  protect  such  information 
from  disclosure.  Though  the  language  of 
section  202(m)(5)  does  refer  to  any 
information  provided  directly  or 
indirectly  to  dealers,  EPA  does  not 
believe  that  Congress  intended  to 
require  that  information  provided  to 
dealers  only  indirectly,  and  using  secure 
methods,  must  be  provided  directly, 
without  protection,  to  aftermarket  parts 
dealers.  The  legislative  history  clearly 
shows  that  Congress  had  no  intention  of 
requiring  the  release  of  proprietary 
information.  In  fact,  the  House  Report 
specifically  gives  as  its  reason  for  the 
trade  secrets  language  the  fact  that  "the 
computer  software  can  include  very 
sensitive  data."  House  Report  at  306.  In 
short,  section  202(m)(5)  was  designed  to 
ensure  information  already  in  the  public 
domain  was  given  to  all  repair 
providers;  it  was  not  designed  to  expose 
manufacturers  to  the  divulgence  of  their 
most  sensitive  proprietary  information. 

Further,  EPA  has  received  no 
information  that  this  information  is     ' 
needed  by  repair  personnel  to  repair 
vehicles.  There  has  been  no  information 
showing  that  repair  personnel  need  to 
see  underlying  computer  codes  in  order 
to  fix  vehicles.  This  is  evidenced  by  the 
fact  that  there  have  been  many 
comments  indicating  that  service  people 
have  no  use  for  such  underlying 
information  and  would  likely  not  know 
how  to  use  it  if  they  had  access  to  it. 

Aftermarket  parts  manufacturers 
commented  that  engine  calibration 
information  is  required  for  the  effective 
production  and  testing  of  replacement 
parts  to  ensure  that  they  will  meet  the 
exacting  needs  of  both  current  and 
future  engines.  Even  presuming  that  this 
allegation  is  true,  this  regulation  does 
not  prevent  parts  manufacturers  from 
obtaining  such  information.  Parts 
manufacturers  can  enter  into  any 
number  of  special  arrangements  with 
the  manufacturers  to  obtain  the  desired 
information.  Further,  parts 
manufacturers  will  be  able  to  make  parts 
in  the  same  manner  as  they  always 
have. 


Parts  manufacturers  have  been 
making  such  parts  for  many  years,  even 
as  vehicles  have  become  more  and  more 
complicated.  Though  the  introduction 
of  OBD  will  continue  the  trend  of 
making  cars  more  complex  and, 
therefore,  require  manufactiu^rs  and 
aftermarket  parts  manufacturers  to  meet 
more  exacting  standards,  it  does  not 
require  a  new  regime  for  providing 
information  for  the  manufacture  of 
replacement  parts.  Nor  does  section 
202(m)(5)  require  such  a  new  regime. 

Vehicle  manufacturers  expend 
substantial  resources  to  develop  these 
intricate  programs.  Manufacturers  may 
be  justified  in  their  hesitance  to  allow 
such  information  to  be  freely 
distributed,  especially  without  proper 
arrangements.  Congress  could  have 
extended  the  reach  of  section  202(m)(5) 
to  include  parts  manufacturers.  It  did 
not.  Given  the  fact  that  aftermarket  parts 
manufactiuers  appear  to  need 
information  of  a  more  proprietary  natiu^ 
than  that  of  aftermarket  repair 
personnel,  it  appears  that  EPA  would  be 
going  beyond  Congressional  intent  in 
requiring  that  such  information  be 
provided. 

Moreover,  SEMA  states  that  the 
aftermarket  industry  needs  underlying 
recalibration  information  to  be  capable 
of  modifying  existing  programs  on 
vehicle  computer  chips.  It  is  just  these 
changes  to  computer  calibrations  that 
trouble  manufacturers  and  also  trouble 
EPA.  Where  a  single  entity,  the 
manufacturer,  is  responsible  for 
programming  and  updating  the  vehicle 
computer,  it  is  relatively  easy  to 
determine  which  computer  calibration 
is  on,  or  should  be  on,  a  vehicle. 
Manufacturers  go  through  a  rigorous 
mandatory  certification  process  to 
assure  EPA  of  emission  compliance  of 
their  various  calibrations  over  the  useful 
life  of  their  vehicles.  When  various  part 
manufacturers  are  changing  calibrations 
to  meet  the  needs  of  their  parts,  then  it 
is  more  difficult  to  determine  what  the 
proper  calibration  of  the  vehicle  should 
be.  Moreover,  if  a  subsequent  repair 
person  repairs  the  same  vehicle  using 
the  instructions  generally  appropriate 
for  such  a  vehicle,  such  a  subsequent 
repair  may  result  in  unintended 
consequences  that  could  impair  the 
emissions  (or  drivability)  performance 
of  the  vehicle,  especially  if  the  new 
aftermarket  calibration  is  not  made 
obvious  to  the  subsequent  rep&ir  person. 
Also,  such  aftermarket  recallbrations 
may  prevent  the  manufacturer  from 
instituting  later  recalibrations  on  the 
vehicle,  because  the  newest 
manufacturer  recalibration  may  be 
inconsistent  with  the  aftermarket  part. 
Finally,  such  aftermarket  recalibrations 
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could  possibly  constitute  tampering, 
depending  on  the  emissions  result  of  the 
recalibration.  (This  is  also  true  for 
manufacturer  recalibrations;  however,  if 
manufacturers  are  the  only  parties 
issuing  recalibrations,  such  problems 
are  easier  to  enforce.)  This  is  not  to  say 
that  EPA  intends  on  preventing  such 
aftermarket  recalibrations  or  even 
manufacturer  recalibrations.  However,  if 
EPA's  concerns  regarding  the  emissions 
result  of  such  recalibrations  increase  as 
it  receives  further  data  on  the  subject, 
EPA  may  determine  that  certain  steps 
must  be  taken  (possibly  in  the  form  of 
a  mandatory  certification  program)  to 
ensure  that  recalibrations  are  consistent 
with  the  Act  and  to  preserve  emission 
performance  of  vehicles. 

One  of  the  more  frequently  cited 
comments  by  the  manufacturers  was 
that  reprogramming  should  be  restricted 
to  dealerships  for  reasons  of  security. 
However,  EPA  received  no  evidence 
that  tampering  is  necessarily  less  likely 
to  occur  if  reprogramming  is  limited  to 
dealership  employees,  which  according 
to  NADA  constitute  more  than  one 
million  individuals  (including  one-third 
of  all  technicians)  at  over  23,000 
dealerships  nationwide. 

The  Agency  believes  that  if  the 
appropriate  security  measiu^s  are 
instituted  for  reprogramming,  the  risk  of 
tampering  would  be  virtually  the  same 
for  independent  technicians  and 
dealership  employees. 

EPA  questions  manufactiuer 
comments  to  the  effect  that  they  can 
ensiu«  the  security  of  recaUbration 
information  as  long  as  it  is  provided 
only  to  dealerships.  The  manufacturers 
failed  to  provide  any  data  from  prior 
actions  against  dealerships  to 
substantiate  the  assertion  that 
manufacturers  can  prevent  their 
dealerships  from  engaging  in  undesired 
activities.  Also,  EPA  is  not  forbidding 
manufacturers  from  using  contractual 
and  other  arrangements  to  protect 
against  inappropriate  use  of  the  '' 

reprogramming  equipment. 

EPA  is  encouraged  that  the 
aftermarket  industry  recognizes  that  as  a 
result  of  providing  independent 
technicians  with  reprogramming 
capabilities  there  is  some  concern  over 
the  potential  for  tampering.  EPA  also 
appreciates  the  many  suggestions  made 
by  the  aftermarket  to  reduce  the 
potential  for  tampering.  However,  EPA 
believes  that  manufacturers  should  be 
allowed  to  develop  and  implement  the 
systems  which  they  believe  are  most 
seciuB,  such  as  encryption  systems, 
taking  into  consideration  the  amoimt  of 
reprogramming  they  perform  and 
available  technology.  If  EPA. 
subsequently  determines  that  security 


and  tampering  concerns  develop  into  a 
problem  due  to  the  release  of  this 
information,  EPA  may  require  other 
measures  to  limit  tampering  and  to 
prevent  emissions  increases. 

EPA  disagrees  vdth  comments 
regarding  the  inability  of  independent 
technicians  to  correctly  perform 
reprogramming.  First,  the  new 
electronic  systems  are  too  complex  for 
independent  or  any  other  technicians  to 
indiscriminately  alter.  Second,  based  on 
EPA  observations,  reprogramming 
according  to  manufacturer  instructions 
is  not  a  difficult  task.  Procedures  could 
be  easily  detailed  in  manufacturer  repair 
manuals  as  they  typically  are  for  other 
repairs.  Therefore,  any  training  need  to 
perform  reprogramming  should  be 
minimal.  If  manufactiuers  believe  that 
extra  training  is  necessary  prior  to 
technicians  performing  reprogramming, 
then  they  should  make  available 
whatever  training  materials  they  believe 
are  necessary  to  ensure  that 
independent  technicians  can  properly 
perform  reprogramming. 

EPA  believes  that  manufacturer 
concerns  over  warranty  and  recall 
responsibilities  for  vehicles  that  might 
be  recalibrated  improperly  by 
independent  technicians  are  unfounded. 
Manufacturers  will  be  in  control  of  the 
process  by  which  reprogramming  is 
provided.  In  addition,  as  discussed 
earlier,  the  task  of  reprogramming  is  not 
difficult. 

EPA  believes  that  any  increasing 
danger  of  undetectable  tampering  would 
be  more  a  result  of  the  proliferation  of 
reprogrammable  computer  chips  than  it 
is  a  result  of  who  repairs  vehicles.  The 
proliferation  of  reprogrammable 
computer  chips  is  in  the  control  of  the 
manufacturers  who  can  elect  not  to  use 
reprogramable  chips  or  who  can  provide 
many  other  safeguards  short  of  a 
permanent  bar  against  reprogramming 
by  aftermarket  technicians.  This 
possibility  of  increased  tampering  may 
also  provide  an  incentive  for 
manufacturers  to  minimize  the  amount 
of  manufacturer-ordered  reprogramming 
that  occurs. 

In  addition,  EPA  never  indicated  that 
manufacturers  would  be  responsible  for 
reimbursing  owners  or  independent 
technicians  for  reprogramming 
performed  outside  a  dealership.  EPA 
also  has  a  difficult  time  understanding 
how  allowing  independent  technicians 
to  perform  reprogramming 
recommended  by  the  manufacturer 
would  be  a  disincentive  for  owners  to 
seek  future  emission-related  repairs, 
since  almost  all  manufacturer 
commenters  indicated  that  such  repafrs 
occur  during  the  warranty  period  and 


are,  therefore,  likely  to  be  performed  by 
dealerships. 

EPA  ttelieves  that  GM's  comments 
mis-state  the  competitiveness  concerns 
of  a  level  playing  field  expressed  by 
Congress.  With  the  advent  of  eraseable 
computer  chips,  dealers  can  perform 
reprogramming  in  minutes,  while 
independent  technicians,  if  forced  to 
return  a  vehicle  or  its  module  to  a  dealer 
for  reprogramming,  would  be  at  a 
significant  time  and  cost  disadvantage. 
According  to  one  manufacturer,  it  is 
difficult  to  predict  how  long  an 
independent  technician  would  have  to 
wait  at  a  dealership  to  have  a 
reprogramming  event  performed  on  a 
vehicle  brought  in  by  the  independent 
technician.  The  manufacturer  indicated 
that  an  independent  technician  might 
have  to  wait  four  to  five  days. 

EPA  agrees  with  the  aftermarket 
commenters  that  forcing  independent 
technicians  to  return  computers  to 
dealers  for  reprogramming  requires 
excessive  manpower,  would  result  in 
loss  of  income  due  to  delays,  is  onerous 
and  unnecessary.  In  addition,  the 
Agency  beUeves  that  requiring 
independent  technicians  to  do  so  does 
not  constitute  access  to  repair 
information  as  conceived  by  Congress  in 
section  202(m)(5)  of  the  CAA. 

EPA  agrees  with  the  example 
provided  by  an  aftermarket  commenter 
regarding  one  of  the  differences  to 
independent  technicians  as  to  the 
difference  between  replaceable 
computer  chips  and  eraseable  computer 
chips  and  any  requirement  that 
independent  technicians  return  an 
electronic  control  module  (ECM)  to  a 
dealer  for  reprogramming.  Where  an 
independent  facility  buys  a  computer 
chip  from  a  dealer,  the  vehicle  remains 
operable  while  the  repair  facility 
searches  for  the  part,  orders  the  part, 
and  transports  the  part.  However,  if  an 
independent  facility  would  have  to 
remove  the  computer  from  a  vehicle  and 
take  it  to  an  authorized  dealer  to  have 
it  reprogrammed,  the  affected  vehicle  is 
not  operable.  Even  ignoring  the 
potential  for  lack  of  cooperation  by  a 
dealership  to  provide  reprogramming, 
the  cost  to  independent  technicians  and 
the  inconvenience  to  their  customers 
could  be  substantial. 

There  is  also  concern,  as  expressed  by 
ETI  and  others  about  the  damage  that 
could  result  from  transporting  exposed 
electronic  parts,  which  are  very 
sensitive  to  static  electricity,  physical 
damage,  and  fluids,  including  water.  As 
ETI  noted,  a  computer  module  that 
starts  out  needing  only  a  reprogramming 
service  may  need  replacement  simply 
because  it  was  transported  to  a  dealer 
and  damaged  along  the  way. 
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EPA  Decision:  EPA  has  determined 
that  recalibrations  are  information 
covered  imder  section  202(m)(5)  if  they 
are  provided  to  dealerships  to 
reprogram  vehicles.  EPA  recognizes  that 
this  information  is  not  visible  to  the 
dealerships  and  is  provided  for  the 
purpose  of  allowing  dealers  to  perform 
reprogramming.  EPA  beUeves  that 
allowing  manufactujrers  to  provide 
similar  reprogramming  capabilities  to 
independent  technicians  (and  not  the 
recalibrations  themselves)  comports 
with  the  language  and  intent  of  section 
202(m)(5). 

Effective  December  1, 1997, 
manufacturers  are  required  to: 

(1)  make  available  to  independent 
technicians  all  emission-related 
reprogramming  events  (including 
driveability  reprogramming  events  that 
may  affect  emissions)  that  were  issued 
prior  to  December  1, 1997,  by 
manufactiirers  and  made  available  to 
dealerships  for  MYs  1994  through  1997; 
and 

(2)  for  reprogramming  events  that  are 
issued  on  or  after  December  1,  1997, 
make  available  to  independent 
technicians  all  emission-related 
reprogramming  events  (including 
driveability  reprogramming  events  that 
may  affect  emissions)  issued  by 
manufacturers  for  1994  and  later  MY 
vehicles  at  the  same  time  they  are  made 
available  to  dealerships. 

For  each  MY,  reprogramming  need 
not  be  provided  for  recalibrations 
performed  prior  to  vehicles  entering  the 
stream  of  commerce  (i.e.,  sale  to  first 
purchaser). 

If  a  manufactiu^r  can  demonstrate,  to 
the  satisfaction  of  the  Administrator, 
that  hardware  would  have  to  be 
retroactively  installed  on  vehicles  to 
meet  security  measures  implemented  by 
the  manufactiirer,  the  manufacturer  may 
request  a  waiver  from  the 
reprogramming  requirements  for  model 
years  1994  through  1996. 

EPA  is  providing  manufactiuers  until 
December  1, 1997,  to  adopt  and 
implement  security  measiu«s,  such  as 
encryption  or  other  measures,  that 
address  tampering  concerns  and 
concerns  regarding  proprietary 
information.  TMs  leadtime  will  also 
allow  manufacturers  to  work  out 
logistical  issues  related  to  making 
reprogramming  available  to  the 
potentially  large  numbers  of 
independent  facilities  that  may  be  * 
interested  in  receiving  this  capability. 
Though  EPA  is  allowing  seciuity 
measiu'es  to  be  implemented  by 
manufactiu^rs,  such  measures  are  not 
being  required  by  these  regulations.  EPA 
believes  that  manufacturers  are  best  able 
to  determine  the  extent  to  which  the 


release  of  this  information  will  endanger 
the  proprietary  natiu«  of  the  underlying 
information  and/or  potentially  lead  to 
tampering. 

Any  method  adopted  by  a 
manufacturer  by  which  reprogramming 
will  be  made  available  to  independent 
technicians  cannot  impose  a  significant 
burden  on  independent  technicians 
beyond  that  experienced  by  dealerships. 
For  example,  manufacturers  can  sell 
reprogramming  tools  directly  to 
independent  technicians  or  enter  into 
agreements  with  aftermarket  tool 
companies  whereby  the  manufactiu«rs 
provide  the  tool  compemies  with  the 
information  necessary  to  build 
reprogramming  tools.  In  conjimction 
with  one  of  these  options, 
manufacturers  could  transmit 
reprogramming  events  directly  to 
independent  technicians  by  modem 
fit>m  a  main  fiame  or  provide  them  with 
CD  ROMs.  The  use  of  a  main  fiame  to 
mak?  reprogramming  available  would 
enable  manufactiurers  to  monitor  certain 
data,  such  as  who  is  performing 
reprogramming  and  the  type  of 
reprogramming  that  is  being  requested. 
In  formulating  its  method  of  mdcing 
reprogramming  available  to 
independent  technicians,  a 
manufacturer  may  request  to  meet  with 
EPA  to  discuss  whether  the  method 
comports  with  the  requirements  of  this 
rule.  In  the  context  of  avoiding  a 
significant  burden  on  independent 
technicians,  EPA  notes  that  a 
manufacturer  reprogramming-only  tool 
should  be  compatible  with  generic 
portable  computers  (PCs),  or  other 
technology  in  widespread  use  in  the 
futiue,  so  that  independent  technicians 
are  not  required  to  purchase  numerous 
types  of  PCs  to  access  each 
manufacturer's  reprogramming  tools. 

EPA  is  concerned  that  there  may  be  a 
risk  of  increased  tampering  with  the 
OBD  system  once  it  is  integrated  with 
the  I/M  test.  However,  EPA  believes  that 
the  manufacturers  have  sufficient 
incentives  to  adopt  measures  that 
maximize  security  and  protect  the  OBD 
system  from  tampering.  At  this  time, 
therefore,  EPA  is  not  requiring  that 
manufactuirers  adopt  security  measures. 
If  there  is  evidence  of  tampering  that 
can't  be  prevented  through  EPA's 
enforcement  authority,  EPA  may  find  it 
necessary  to  promulgate  more  stringent 
regulations  to  ensure  that  the  integrity 
of  OBD  systems  is  maintained.  Such 
regulations  could  include  various 
options,  such  as  mandatory  aftermarket 
parts  certification,  banning  eraseable 
computer  chips,  or  seciuity  measiu«s. 


K.  Regulatory  Flexibility  Analysis 

Summary  of  Proposal:  The  Regulatory 
Flexibility  Act  of  1980  requires  Federal 
agencies  to  identify  potentially  adverse 
impacts  of  Federal  regulations  upon 
small  entities.  In  instances  where 
significant  impacts  are  possible  on  a 
substantial  number  of  these  entities, 
agencies  are  required  to  perform  a 
Regidatory  Analysis.  EPA  has 
determined  that  the  regulations 
finalized  today  will  not  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities.  This 
regulation  will  primarily  a^ect 
manufacturers  of  motor  vehicles  and 
motor  vehicle  engines,  a  group  which 
does  not  contain  a  substantial  number  of 
small  entities. 

Summary  of  Comments:  Chrysler 
commented  that  EPA's  conclusion  that 
an  RIA  is  not  required  is  fatally  flawed. 
Chrysler  asserted  that  the  proposed 
regulations  will  impact  over  twenty 
thousand  small  businesses,  i.e.,  dealers, 
through  major  effects  on  their  hiture 
business  and  profitability.  Chrysler 
stated  that  dealerships  carry  costs  and 
overhead  which  are  not  faced  by 
aftermarket  repair  shops.  Chrysler 
believes  that  any  regulation  which 
diminishes  the  ability  of  dealerships  to 
effectively  compete,  by  lessening  their 
ability  to  meet  costs  imposed  by  the 
nature  of  the  business,  clearly 
constitutes  a  significant  impact  on  those 
businesses,  required  to  be  assessed  by 
the  Administrator  by  law. 

NADA  also  commented  that  EPA's 
regulatory  impact  analysis  appears  to 
have  failed  to  take  into  accoimt  the 
significant  potential  impact  its  proposed 
regulations  will  have  on  franchised 
dealership  service  operations.  NADA 
asserted  that  several  provisions  in  the 
proposed  rule  will  result  in  potentially 
costly  anti-competitive  impacts  on 
dealerships.  NADA  stated  its  member 
dealerships  are  very  concerned  that  the 
EPA  proposal  will  serve  to  imdermine 
the  fiandiise  relationship  that  exists 
between  dealers  and  manufactiuers.  The 
proposal  as  written  threatens  the  huge 
investments  NADA  dealerships  have 
made  in  equipment,  technician  training, 
and  information  systems  by  putting 
dealers  at  a  competitive  disadvantage 
with  those  segments  of  the  vehicle 
maintenance  industry  who  have  not 
made  similar  investments.  As  required 
by  the  Regulatory  Flexibility  Act,  NADA 
argued  it  is  inciunbent  upon  EPA  to 
consider  these  impacts  diuing  the 
development  of  its  final  OBD  rule. 
NADA  submitted  that  this  is  of 
particular  importance  considering  the 
currently  dire  economic  condition  of  a 
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large  number  of  franchised  dealerships 
across  the  country. 

Analysis  of  Comments:  This 
rulemaking  directly  affects  only  vehicle 
manufactin«rs,  which  are  not  small 
businesses.  Therefore,  no  regulatory 
flexibility  analysis  is  necessary.  The 
secondary  effects  that  these  regulations 
may  have  on  particular  smaller 
businesses  (i.e.,  dealerships),  which 
would  not  be  increases  in  burden,  but 
loss  of  sole  access  to  information, 
should  be  minor.  Moreover,  these 
regulations  generally  maintains  the 
status  quo  that  ciurently  exists  between 
dealerships  and  independent 
technicians.  Today's  regulations  should 
not  greatly  affect  dealerships  or 
independent  technicians,  since  the  vast 
majority  of  the  emission-related 
information  required  by  this  rule  has, 
according  to  commenters,  long  been 
provided  voluntarily  by  the 
manufacturers.  In  its  comments 
submitted  August  13, 1993,  Association 
of  International  Automobile 
Manufacturers,  Inc.  (ALAM),  for 
example,  stated  that  in  spite  of  the  fact 
that  there  have  been  no  requirements 
mandating  the  availability  of  service 
information,  nearly  all  manufacturers 
have  made  information  readily 
available.  According  to  ALAM,  the 
aftermarket  asserts  such  information  is 
not  available,  because  they  are 
unwiUing  to  pay  the  fair  cost  of  the 
information. 

Other  small  businesses  (i.e., 
independent  technicians)  are  also  not 
directly  regulated  by  this  rulemaking. 
Moreover,  according  to  the  statements  of 
many  commenters.  any  secondary 
ejects  bom  these  regulations  are  likely 
to  be  minor,  as  much  of  the  information 
required  to  be  made  available  under  this 
rulemaking  is,  according  to  the 
commenters,  already  available  to  the 
aftermarket. 

Aftermarket  parts  manufactiuers. 
whose  products  are  not  covered  by  the 
Information  availability  requirements  of 
section  202(m)(5),  will  be  in  the  same 
position  following  the  effective  date  of 
this  rule  as  they  were  before  the 
effective  date.  They  will  be  able  to 
design,  develop  and  manufacture  parts 
as  before  or  they  can  enter  into 
agreements  with  the  manufacturers  to 
purchase  design  specifications. 

EPA  Decision:  A  regulatory  flexibility 
analysis  is  not  required,  since  there  is 
no  significant  impact  on  affected 
entities. 

V.  Administrative  Requirements 

A.  Administrative  Designation 

Under  Executive  Order  12866,  [58 
Federal  Register  51.735  (October  4. 


1993)1  the  Agency  must  determine 
whether  the  regulatory  action  is 
"significant"  and  therefore  subject  to 
0MB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  die 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or, 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  OMB  has  notified  EPA 
that  it  considers  this  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  order.  EPA  has 
submitted  this  action  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  documented  in  the  public 
record. 

B.  Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act  of  1980 
requires  Federal  agencies  to  identify 
potentially  adverse  impacts  of  Federal 
regulations  upon  small  entities.  In 
instances  where  significant  impacts  are 
possible  on  a  substantial  number  of 
these  entities,  agencies  are  required  to 
perform  a  Regulatory  Flexibility 
Analysis.  EPA  has  determined  that  the 
regulations  finalized  today  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  This 
regulation  will  also  positively  affect 
independent  repair  shops  and 
mechanics.  The  standardization 
requirements  contained  in  these 
regulations  will  enhance  the  abihty  of 
independent  mechanics  to  diagnosis 
and  repair  malfunctions. 

Therefore,  as  required  under  section 
605  of  the  Regulatory  Flexibihty  Act.  5 
U.S.C.  601  et  seq.  I  certify  that  this 
regulation  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities, 

C.  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 


prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in  the 
aggregate;  or  by  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  action 
promulgated  today  does  not  include  a 
Federal  mandate  diat  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action. 

D.  Electronic  Copies  of  Rulemaking 
Documents 

Electronic  copies  of  the  preamble  and 
the  regulatory  text  of  this  direct  final 
rulemaking  are  available  on  the  Office  of 
Air  Quality  Planning  and  Standards 
(OAQPS)  Technology  Transfer  Network 
Bulletin  Board  System  (TTNBBS). 
Instructions  for  accessing  TTNBBS  and 
downloading  the  relevant  files  are 
described  below. 

TTNBBS  can  be  accessed  using  a  dial- 
in  telephone  line  (919)  541-5742  and  a 
1200.  2400,  or  9600  bps  modem 
(equipment  up  to  14.4  Kbps  can  be 
accommodated).  The  parity  of  the 
modem  should  be  set  to  N  or  none,  the 
data  bits  to  8,  and  the  stop  bits  to  1. 
When  first  signing  on  the  bulletin  board, 
the  user  will  be  required  to  answer  some 
basic  informational  questions  to  register 
into  the  system.  After  registering, 
proceed  through  the  following  options 
imra  a  series  of  menus: 
(T)  Gateway  to  TTN  Technical  Areas 

(Bulletin  Boards) 
(M)  OMS 
(K)  Rulemaking  and  Reporting 

At  this  point,  the  system  wul  list  all 
available  files  in  the  chosen  category  in 
chronological  order  with  brief 
descriptions.  File  information  can  be 
obtained  from  the  "READ.ME"  file.  To 
download  a  file,  the  user  needs  to 
choose  a  file  transfer  protocol 
appropriate  for  the  user's  computer  from 
the  options  listed  on  the  terminal. 

TTNBBS  is  available  24  hours  a  day, 
7  days  a  week  except  Monday  morning 
bom  8-12  Eastern  "Time,  when  the 
system  is  down  for  maintenance  and 
backup.  For  help  in  accessing  the 
system,  call  the  systems  operator  at 
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(919)  541-5384  in  Research  Triangle 
Park,  North  Carolina,  during  normal 
business  hours  Eastern  Time. 

E.  Paperwork  Reduction  Act 

The  infonnation  collection 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq.    . 
and  have  been  assigned  control  niunber 
2060-0104. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  Information  Policy  Branch;  EPA; 
401  M  St.,  S.W.  (Mail  Code  2136); 
Washington,  DC  20460;  and  to  the 
Office  of  Infonnation  and  Regulatory 
AfEairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 

F.  Display  of  OMB  Control  Numbers 

EPA  is  also  amending  the  table  of 
currently  approved  infonnation 
collection  request  (ICR)  control  numbers 
issued  by  OMB  for  various  regulations. 
This  amendment  updates  the  table  to 
acciuately  display  those  information 
requirements  contained  in  this  final 
rule.  This  display  of  the  OMB  control 
number  and  its  subsequent  codification 
in  the  Code  of  Federal  Regulations 
satisfies  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  OMB's  implementing 
regulations  at  5  CFR  part  1320. 

The  ICR  was  previously  subject  to 
public  notice  and  conunent  prior  to 
OMB  approval.  As  a  result,  EPA  finds 
that  there  is  "good  cause"  under  section 
553(b)(B)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(B))  to 
amend  this  table  without  prior  notice 
and  comment.  Due  to  the  technical 
natiue  of  the  table,  further  notice  and 
comment  would  be  unnecessary.  For  the 
same  reasons,  EPA  also  finds  that  there 
is  good  cause  imder  5  U.S.C.  553(d)(3). 

VI.  Authority 

Statutory  authority  for  the  proposed 
emission  standards  is  provided  by 
sections  202(a),  202(m),  208(c),  301(a), 
and  307(d)  of  the  Clean  Air  Act,  as 
amended,  42  U.S.C  7521(a),  7521(m), 
7542(c).  7601(a),  and  7607(d). 

List  of  Subiects 

40  CFR  Part  9 

Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  86 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Motor  vehicle 


pollution.  Motor  vehicles.  Reporting 
and  recordkeeping  requirements. 

Dated:  July  25, 1995. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  chapter  I  is  amended 
as  follows: 

PART  9— OMB  APPROVALS  UNDER 
THE  PAPERWORK  REDUCTION  ACT 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq.,  136-136y; 
15  U.S.C.  2001,  2003.  2005,  2006,  2601-2671; 
21  U.S.C.  331j.  346a,  348;  31  U.S.C  9701;  33 
U.S.C.  1251  etseq.,  1311. 1313d.  1314. 1321. 
1326. 1330, 1344(d)  and  (e).  1361;  E.O. 
11735.  38  PR  21243,  3  CFR,  1971-1975 
Comp.  p.  973;  42  U.S.C.  241,  242b.  243.  246. 
300f.  300g.  300g-l,  300g-2.  300g-3.  300g-4. 
300g-5,  300g-6,  300)-l.  300J-2,  300J-3,  300)-4, 
300)-9. 1857  et  seq.,  6901-6992k.  7401- 
7671q,  7542,  9601-9657,  11023.  11048. 

2.  Section  9.1  is  amended  by  adding 
a  new  entry  to  the  table  under  the 
indicated  heading  in  niunerical  order  to 
read  as  follows: 

S  9.1    OMB  approvals  under  the  Paperwork 
Reduction  Act 


40  CFR  Citation 


OMB  controt  No. 


Control  of  Air  Pollution  From  New  and  In-Use 
Motor  Vehicles  and  New  arvj  In-Use  Motor 
Vehide  Engines:  Certification  and  Test 
Procedures 


86.094-38 


2060-0104 


PART  86— CONTROL  OF  AIR 
POLLUTION  FROM  NEW  AND  IN-USE 
MOTOR  VEHICLES  AND  NEW  AND  IN- 
USE  MOTOR  VEHICLE  ENGINES: 
CERTIFICATION  AND  TEST 
PROCEDURES 

3.  The  authority  citation  for  part  86 
continues  to  read  as  follows: 

Authority:  Sees.  202.  203.  205,  206,  207, 
208,  215, 216,  and  301(a),  Clean  Air  Act,  as 
amended  (42  U.S.C  7521,  7522.  7524.  7525. 
7541.  7542.  7549.  7550.  7552.  and  7601(a)). 

4.  Section  86.094-2  is  amended  by 
adding  definitions  for  "Bi-directional 
control",  "Data  stream  information", 
"Enhanced  service  and  repair 
infonnation",  "Generic  service  and 
repair  information,"  "Indirect 
information",  and  "Intermediary",  in 
alphabetical  order,  to  read  as  follows: 


§86.094-2    Definitions. 

•        «        *        *        * 

Bi-directional  control  means  the 
capability  of  a  diagnostic  tool  to  send 
messages  on  the  data  bus  that 
temporarily  overrides  the  module's 
control  over  a  sensor  or  actuator  and 
gives  control  to  the  diagnostic  tool 
operator.  Bi-directional  controls  do  not 
create  permanent  changes  to  engine  or 
component  calibrations. 

Data  stream  infonnation  means 
information  (i.e.,  messages  and 
parameters)  originated  within  the 
vehicle  by  a  module  or  intelligent 
sensors  (i.e.,  a  sensor  that  contains  and 
is  controlled  by  its  own  module)  and 
transmitted  between  a  network  of 
modules  and/or  intelligent  sensors 
connected  in  parallel  with  either  one  or 
two  communication  wires.  The 
information  is  broadcast  over  the 
communication  wires  for  use  by  other 
modules  (e.g.,  chassis,  transmission, 
etc.)  to  conduct  normfil  vehicle 
operation  or  for  use  by  diagnostic  tools. 
Elata  stream  information  does  not 
include  engine  calibration  related 
infonnation. 

*****  4 

Enhanced  service  and  repair 
information  means  information  which  is 
specific  for  an  original  equipment 
manufacturer's  brand  of  tools  and 
equipment. 
***** 

Generic  service  and  repair 
infonnation  means  information  which  is 
not  specific  for  an  original  equipment 
manufacturer's  brand  of  tools  and 
equipment. 
***** 

Indirect  information  means  any 
information  that  is  not  specifically 
contained  in  the  service  literature,  but  is 
contained  in  items  such  as  tools  or 
equipment  provided  to  franchised 
dealers  (or  others). 

Intermediary  means  any  individual  or 
entity,  other  than  an  original  equipment 
manufacturer,  which  provides  service  or 
equipment  to  automotive  technicians. 
***** 

5.  A  new  §  86.094-38  is  added  to  read 
as  follows: 

§86.094-38    Maintenance  Instructions. 

(aHf)  (Reserved] 

(g)  Emission  control  diagnostic 
service  information: 

(1)  Manufacturers  shall  furnish  or  ' 
cause  to  be  furnished  to  any  person 
engaged  in  the  repairing  or  servicing  of 
motor  vehicles  or  motor  vehicle  engines, 
or  the  Administrator  upon  request,  any 
and  all  information  needed  to  make  use 
of  the  on-board  diagnostic  system  and 
such  other  information,  including 


instructions  for  making  emission-related 
diagnosis  and  repairs,  including,  but  not 
limited  to,  service  manuals,  technical 
service  bulletins,  recall  service 
infonnation,  data  stream  information, 
bi-directional  control  information,  and 
training  information,  unless  such 
information  is  protected  by  section 
208(c)  as  a  trade  secret  No  such 
information  may  be  withheld  under 
section  208(c)  of  the  Act  if  that 
information  is  provided  (directly  or 
indirectly)  by  the  manufacturer  to 
fi-anchised  dealers  or  other  persons 
engaged  in  the  repair,  diagnosing,  or 
servicing  of  motor  vehicles  or  motor 
vehicle  engines. 

(2)  Emission-related  information 
includes,  but  is  not  limited  to: 

(i)  Information  regarding  any  system, 
component  or  part  of  a  vehicle  that 
controls  emissions  and  any  system, 
components  and/or  parts  associated 
with  the  powertrain  system,  including, 
but  not  limited  to.  the  fuel  system  and 
ignition  system; 

(ii)  Information  for  any  system, 
component,  or  part  that  is  likely  to 
impact  emissions,  such  as  transmission 
systems;  and 

(iii)  Any  other  information  specified 
by  the  Administrator  to  be  relevant  for 
the  diagnosis  and  repair  of  an  emission 
failing  found  through  the  Inspection 
and  Maintenance  program,  after  such 
finding  has  been  communicated  to  the 
affected  manufactvu«r(s). 

(3)  All  information  required  to  be 
made  available  by  this  section  shall  be 
made  available  to  persons  referred  to  in 
this  section  at  a  fair  and  reasonable 
price,  as  determined  by  the 
Administrator.  In  reaching  a  decision, 
the  Administrator  shall  consider  all 
relevant  factors,  including,  but  not 
limited  to.  the  cost  to  the  manufacturer 
of  preparing  and/or  providing  the 
information,  the  type  of  information,  the 
foormat  in  which  it  is  provided,  the  price 
charged  by  other  manufactxuers  for 
similar  information,  the  differences  that 
exist  among  manufactiners  (e.g..  the  size 
of  the  manufactiner),  the  quantity  of 
material  contained  in  a  publication,  the 
detail  of  the  information,  the  cost  of  the 
information  prior  to  the  effective  date  of 
this  section,  voliune  discoiuits,  and 
inflation. 

(4)  Any  information  which  is  not 
provided  at  a  fair  and  reasonable  price 
shall  be  considered  unavailable. 

(5)  By  December  7, 1995,  each 
manufacturer  shall  provide  in  a  manner 
specified  in  paragraph  (g)(9)  of  this 
section  an  index  of  the  information 
required  to  be  made  available  by  this 
section  for  1994  and  later  model  year 
vehicles  which  have  been  offered  for 
sale;  this  requirement  does  not  apply  to 


JMI 


indirect  information,  including  the 
information  specified  in  paragraph 
(g)(10)  of  this  section.  This  index  shall: 

(i)  Be  updated  on  the  first  and  third 
Monday  of  each  month; 

(ii)  Provide  titles  that  either 
adequately  describes  the  contents  of  the 
document  to  which  it  refers  or  provides 
a  brief  description  of  the  information 
contained  in  that  document;  and 

(iii)  Provide  the  cost  of  information 
and  where  it  can  be  obtained. 

(6)  For  vehicle  models  introduced 
more  than  four  months  after  the 
effective  date  of  this  section, 
manufacturers  shall  make  the 
information  required  imder  this  section 
available  to  persons  specified  in 
paragraph  (g)(1)  of  this  section  at  the 
same  time  it  is  made  available  to 
dealerships,  except  as  otherwise 
specified  in  this  section. 

(7)  Each  manufacturer  shall  maintain 
the  index  of  information  specified  in 
paragraph  (g)(5)  of  this  section  on 
FedWorld  or  other  database  designated 
by  the  Administrator.  Manufacturers 
shall  inform  persons  specified  in 
paragraph  (g)(1)  of  this  section  about  the 
availability  of  the  index  in  a  manner 
prescribed  by  the  Administrator. 

(8)  Each  manufacturer  shall  be 
responsible  for  paying  its  pro  rata  share 
of  any  costs  associated  with  establishing 
and  maintaining  the  index  of  emission- 
related  service  and  repair  information 
provided  for  in  paragraphs  (g)(5)  and 
(g)(7)  of  this  section. 

(9)  Manufacturers  or  their  designated 
distributors  must  mail  requested 
information  within  one  business  day  of 
receiving  an  order,  and  shall  provide 
overnight  delivery  if  the  ordering  party 
requests  it  and  assumes  the  cost  of 
delivery. 

(10)  All  emission-related  data  stream 
information  made  available  to 
manufacturers'  franchised  dealerships 
(or  others  in  the  service  industry)  shall 
be  made  available  to  the  persons 
indicated  in  paragraph  (g)(1)  of  this 
section  either  through  provision  of 
manufacturer  equipment  and  tools  or 
through  provision  of  such  information 
to  equipment  and  tool  manufactiuers. 

(11)  Effective  January  1.1997.  a 
manufacturer  shall  only  provide  bi- 
directional control  to  its  fianchised 
dealerships  if  it  provides  equipment  and 
tool  manufacturers  with  information  to 
make  diagnostic  equipment  with  the 
same  bi-directional  control  capabilities 
available  to  the  dealerships,  or  if  it 
provides  such  capabilities  direcUy  to 
persons  specified  in  paragraph  (g)(1)  of 
this  section  by  offering  for  sale  at  a 
reasonable  cost  throng  manufacturer 
tools. 


(12)  Manufactiu^rs  shall  make  data 
stream  information  and  bi-directional 
control  information  available  for  all 
model  years  beginning  with  model  year 
1994  as  specified  in  paragraphs  (g)(10) 
and  (g)(ll)  of  this  section.  If  a 
manufacturer  can  demonstrate,  to  the 
satisfaction  of  the  Administrator,  that 
safeguards  for  bi-directional  controls  are 
only  installed  in  tools,  not  in  vehicle 
on-board  computers,  then  that 
manufacturer  may  receive  a  waiver  from 
producing  bi-directional  controls  for 
vehicles  prior  to  the  1997  model  year. 

(13)  Effective  December  1. 1997, 
manufacturers  shall  make  available  in 
the  manner  described  in  paragraph 
(g)(16)  of  this  section  to  persons 
specified  in  paragraph  (g)(1)  of  this 
section  reprogramming  capabiUty  for  all 
emission-related  reprogramming  events 
(including  driveability  reprogramming 
events  that  may  affect  emissions]  that 
were  issued  prior  to  December  1. 1997 
by  manufacturers  and  that  were  made 
available  to  any  manufacturer 
dealerships  for  model  years  1994 
through  1997;  and  manufacturers  shall 
make  available  to  persons  indicated  in 
paragraph  (g)(1)  of  this  section  in  the 
manner  described  in  paragraph  (g)(16) 
of  this  section  reprogramming  capabiUty 
for  all  emission-related  reprogramming 
events  (including  driveability 
reprogramming  events  that  may  affect 
emissions)  that  are  issued  by 
manufactiuers  on  or  after  December  1. 
1997.  for  1994  and  later  model  years  at 
the  same  time  they  are  made  available 
to  dealerships. 

(14)  For  all  vehicles,  reprogramming 
need  not  be  provided  for  any 
recalibrations  performed  prior  to 
vehicles  entering  the  stream  of 
commerce  (i.e..  sale  to  first  purchaser). 

(15)  If  a  manufacturer  can 
demonstrate,  to  the  satisfaction  of  the 
Administrator,  that  hardware  would 
have  to  be  retroactively  installed  on 
vehicles  to  meet  security  measiues 
implemented  by  the  manufactiu^r,  the 
manufacturer  may  receive  a  waiver  from 
the  requirements  of  paragraph  (g)(13)  of 
this  section  for  model  years  1994 
through  1996. 

(16)  Manufacturers  shall  either  offer 
for  sale  at  a  competitive  market  price  a 
reprogramming  tool  that  interfaces  with 
a  substantial  majority  of  generic 
portable  computers  or  make  available  to 
aftermarket  tool  and  equipment 
companies  information  that  would 
enable  them  to  manufacture  such  a  tool. 
Any  method  adopted  by  a  manufacturer 
by  which  reprogranuning  is  made 
available  to  persons  specified  in 
paragraph  (g)(1)  of  this  section  shall  not 
impose  a  significant  burden  on  such 
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providers  beyond  that  experienced  by 
dealerships. 

(17)  Manufacturers  shall  be 
responsible  for  ensuring  that  persons 
specified  in  paragraph  (g)(1)  of  this 
section  shall  have  access  to 
reprogranuning  services  at  a  reasonable 
cost  and  in  a  timely  manner. 

(18)  Manufacturers  shall  provide 
persons  specified  in  paragraph  (g)(1)  of 
this  section  with  an  efficient  and  cost- 
effective  method  for  identifying  whether 
the  calibrations  on  vehicles  are  the 
latest  to  be  issued. 

(19)  Manufacturers  shall  either  make 
available  to  aftermarket  tool  and 
equipment  companies  no  later  than  the 
date  of  model  introduction  any  and  all 
information,  except  caUbrations  and 
recalibrations,  needed  to  develop  and 
manufacture  generic  tools  that  can  be 
used  by  persons  specified  in  paragraph 
(g)(1)  of  this  section  to  diagnose,  service 
and  repair  emission-related  parts, 
components  and  systems  or 
manufacturers  may  sell  their  own 
diagnostic  tools  and  equipment  to 
persons  specified  in  paragraph  (g)(1)  of 
this  section  if  the  price  of  such  tools  is 
reasonable. 

(20)  A  manufacturer  is  subject  to  a 
penalty  of  up  to  $25,000  per  day  per 
violation  for  failure  to  make  available 
the  information  required  by  this  section. 

[FR  Doc.  95-18867  Filed  8-6-95;  8:45  am] 

BiujNQ  CODE  aato-so-p 


40  CFR  Part  180 

[PP9F381 8^2153;  FRL-4970-q 

RIN  2070-AB78 

Tebuconazole;  Pesticide  Toierances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  rule  establishes 
tolerances  for  residues  of  the  fungicide 
tebuconazole  {alpha-l2-[4- 
chlorophenyl)-ethyl]-a/pha-(l,l- 
dimethylethyl)-lH-1.2,4-triazole-l- 
ethanol)  for  seed  treatment  in  or  on  the 
raw  agricultvual  commodities  barley 
grain,  forage,  hay,  and  straw  at  0.05, 
0.10,  0.10,  0.10  parts  per  million  (ppm), 
respectively;  oat  grain,  forage,  hay,  and 
straw  at  0.05,  0.10,  0.10,  and  0.10  ppm, 
respectively;  and  wheat  ^Bin,  forage, 
hay,  and  straw  at  0.05,  0.10,  0.10,  0.10 
ppm,  respectively.  Miles,  hic.  (formerly 
Mobay  Corp.,  Agricidtural  Chemicals 
Division,  now  Bayer  Corp.)  submitted  a 
petition  piusuant  to  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA)  for  the 
regulation  to  establish  a  maximum 


permissible  level  for  residues  of  the 
fungicide. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  August  9, 1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  [PP  9F3818/ 
R2153],  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.  O.  Box  360277M, 
Pittsburgh,  PA  15251.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
niunber  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202. 

A  copy  of  any  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  dociunent  number  [PP  9F3818/ 
R2153].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Connie  B.  Welch,' Product 
Manager  (PM)  21,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Wasfiington,  DC  20460. 
Office  location  and  telephone  niunber: 
Rm.  227,  CM  #2. 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  (703)-305- 
6226;  e-mail: 

welch.connie@.epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  June  15, 1995  (60  FR 
31465),  which  annoimced  that  Miles, 


Inc.,  Agricultural  Division  (formerly 
Mobay  Corp.,  Agricultiiral  Chemicals 
Division,  now  Bayer  Corp.),  P.O.  Box 
4913,  Kansas  City,  MO  64120-0013,  had 
submitted  pesticide  petition  (PP) 
9F3818  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(d)  of  the  FFDCA,  21  U.S.C.  346a(d), 
establish  a  tolerance  for  residues  of  the 
fungicide  tebuconazole  (a/pha-[2-(4- 
chlorophenyl)-ethyl]-a7p/ia-(l,l- 
dimethylethyl)-lH-l,2,4-triazole-l- 
ethanol)  for  seed  treatment  in  or  on  the 
raw  agrioUtural  commodities  barley 
grain,  forage,  hay,  and  straw  at  0.05, 
0.10, 0.10,  0.10  ppm,  respectively;  oat 
grain,  forage,  hay,  and  straw  at  0.05, 
0.10,  0.10,  and  0.10  ppm,  respectively; 
and  wheat  grain,  forage,  hay,  and  straw 
at  0.05,  0.10,  0.10,  and  0.10  ppm, 
respectively. 

There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  scientific  data  submitted  in  the 
petition  and  other  relevant  material 
have  been  evaluated.  The  toxicological 
data  considered  in  support  of  the 
tolerance  include: 

1.  A  90-day  rat  feeding  study  with  a 
no-observed-effect  level  (NOEL)  of  34.8 
milligrams  per  kilogram  of  body  weight 
per  day  (mg/kg  bw/day)  (400  ppm]  and 
a  lowest-effect-level  (LEL)  of  171.7  mg/ 
kg  bw/day  (1,600  ppm)  in  males,  based 
on  decreased  body  weight  gains  and 
histological  changes  in  the  adrenals.  For 
females,  the  NOEL  was  10.8  mg/kg  bw/ 
day  (100  ppm],  and  the  LEL  was  46.5 
mg/kg  bw/day  (400  ppm)  based  on 
decreased  body  weights,  decreased  body 
weight  gains,  and  histological  changes 
in  the  adrenals. 

2.  A  90-day  dog  feeding  study  with  a    ° 
NOEL  of  200  ppm  (73.7  mg/kg  bw/day 
in  males  and  73.4  mg/kg  bw/day  in 
females)  and  an  LEL  of  1,000  ppm 
(368.3  mg/kg  bw/day  in  males  and  351.8 
mg/kg  bw/day  in  females).  The  LEL  was 
based  on  decreases  in  mean  body 
weights,  body  weight  gains,  and  food 
consumption,  and  an  increase  in  liver 
N-demethylase  activity. 

3.  A  1-year  dog  feeding  study  with  a 
NOEL  of  1  mg/kg  bw/day  (40  ppm)  and 
an  LEL  of  5  mg/kg  bw/day  (200  ppm), 
based  on  lenticular  and  corneal  opacity 
and  hepatic  toxicity  in  either  sex  (the 
cxirrent  Reference  Dose  was  determined 
based  on  this  study).  A  subsequent  1- 
year  dog  feeding  study,  using  lower 
doses  to  further  define  the  NOEL  for 
tebuconazole,  defines  a  systemic  LOEL 
of  150  ppm  (based  on  adrenal  effects  in 
both  sexes)  and  a  systemic  NOEL  of  100 
ppm. 

4.  A  2-year  rat  chronic  feeding  study 
defined,  a  NOEL  of  7.4  mg/kg  bw/day 
(100  ppm)  and  a  LEL  of  22.8  mg/kg  bw/ 
day  (300  ppm)  based  on  body  wei^t 
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depression,  decreased  hemoglobin, 
hematocrit,  MCV  and  MCHC,  and 
increased  liver  microsomal  enzymes  in 
females.  Tebuconazole  was  not 
oncogenic  at  the  dose  levels  tested  (0, 
100,  300,  and  1,000  ppm). 

5.  A  rat  oral  developmental  toxicity 
study  with  a  maternal  NOEL  of  30  mg/ 
kg  bw/day  and  an  LEL  of  60  mg/kg  bw/ 
day  based  on  elevation  of  absolute  and 
relative  liver  weights.  For 
developmental  toxicity,  a  NOEL  of  30 
mg/kg  bw/day  and  an  LEL  of  60  mg/kg 
bw/day  was  determined,  based  on 
delayed  ossification  of  thoracic, 
cervical,  and  sacral  vertebrae,  sternum, 
fore  and  hind  Umbs  and  increase  in 
supernumerary  ribs. 

6.  A  rabbit  oral  developmental 
toxicity  study  with  a  maternal  NOEL  of 
30  mg/kg  bw/day  and  an  LEL  of  100  mg/ 
kg  bw/day  based  on  depression  of  body 
weight  gains  and  food  consumption.  A 
developmental  NOEL  of  30  mg/kg  bw/ 
day  and  an  LEL  of  100  mg/kg  bw/day 
were  based  on  increased 
postimplantation  losses,  from  both  early 
and  late  resorptions  and  frank 
malformations  in  eight  fetuses  of  five 
litters. 

7.  A  mouse  oral  developmental 
toxicity  study  with  a  maternal  NOEL  of 
10  mg/kg  bw/day  and  an  LEL  of  20  mg/ 
kg  bw/day  based  on  a  supplementary 
study  indicating  reduction  in  hematocrit 
and  histological  changes  in  liver.  A 
developmental  NOEL  of  10  mg/kg  bw/ 
day  and  an  LEL  of  30  mg/kg  bw/day 
based  on  dose-dependent  increases  in 
runts/dam  at  30  and  100  mg/kg  bw/day. 

8.  A  mouse  dermal  developmental 
toxicity  study  with  a  maternal  NOEL  of 
30  mg/kg  bw/day  and  a  LEL  of  60  mg/ 
kg  bw/day  based  on  a  supplementary 
study  indicating  increased  liver 
microsomal  enzymes  and  histological 
changes  in  Uver.  The  NOEL  for 
developmental  toxicity  in  the  dermal 
study  in  the  mouse  is  1 ,000  mg/kg  bw/ 
day,  the  highest  dose  tested  (HDT). 

9.  A  two-generation  rat  reproduction 
study  with  a  dietary  maternal  NOEL  of 
15  mg/kg  bw/day  (300  ppm)  and  a  LEL 
of  50  mg/kg  bw/day  (1,000  ppm]  based 
on  depressed  body  weights,  increased 
spleen  hemosiderosis,  and  decreased 
liver  and  kidney  weights.  A 
reproductive  NOEL  of  15  mg/kg  bw/day 
(300  ppm]  and  an  LEL  of  50  mg/kg  bw/ 
day  (1,000  ppm]  were  based  on  neonatal 
birth  weight  depression. 

10.  An  Ames  mutagenesis  study  in 
Salmonella  that  showed  no 
mutagenicity  with  or  without  metabolic 
activation. 

11.  A  micronucleus  mutagenesis  assay 
study  in  mice  that  showed  no 
genotoxicity. 


12.  A  sister  chromatid  exchange 
mutagenesis  study  using  CHO  cells  that 
was  negative  at  dose  levels  4  to  30  ug/ 
mL  without  activation  or  15  to  120  ug/ 
mL  with  activation. 

13.  An  unscheduled  DNA  synthesis 
(UDS)  study  that  was  negative  for  UDS 
in  rat  hepatocytes. 

Additionally,  a  mouse  oncogenicity 
study  at  dietary  levels  of  0,  20,  60,  and 
80  ppm  for  21  months  did  not  reveal 
any  oncogenic  effect  for  tebuconazole  at 
any  dose  tested.  Because  the  Maximum 
Tolerated  Dose  (MTD)  was  not  reached 
in  this  study,  the  study  was  classified  as 
supplementary.  A  followup  mouse 
study  at  higher  doses  (0,  500, 1,500  ppm 
in  the  diet],  with  an  MTD  at  500  ppm, 
revealed  statistically  significant 
incidences  of  hepatocellular  adenomas 
aild  carcinomas  in  males  and 
carcinomas  in  females.  The  initial  and 
followup  studies,  together  with 
supplementary  data  submitted  by  Miles, 
Inc.,  were  classified  as  core  minimum. 

The  Office  of  Pesticide  Programs' 
Health  Effects  Division's 
Carcinogenicity  Peer  Review  Committee 
(CPRC)  has  classified  tebuconazole  as  a 
Group  C  carcinogen  (possible  human 
carcinogen).  This  classification  is  based 
on  the  Agency's  "Guidelines  for 
Carcinogen  Risk  Assessment"  published 
in  the  Federal  Register  of  September  24, 
1986  (51  FR  33992).  The  Agency  has 
chosen  to  use  the  reference  dose 
calculations  to  estimate  human  dietary 
risk  from  tebuconazole  residues.  The 
decision  supporting  classification  of 
tebuconazole  as  a  possible  carcinogen 
(Group  C]  rather  than  a  probable 
carcinogen  (Group  B]  was  primarily 
based  on  the  statistically  significant 
increase  in  the  incidence  of 
hepatocellular  adenomas,  carcinomas, 
and  combined  adenomas/carcinomas  in 
both  sexes  of  NMRI  mice  both  by 
positive  trend  and  pairwise  comparison 
at  the  HDT,  and  the  structural 
correlation  with  at  least  six  other  related 
triazole  pesticides  that  produce  liver 
tumors. 

The  Reference  Dose  (RfD)  is 
established  at  0.01  mg/kg  of  body 
weight  (bwt]/day,  based  on  a  no- 
observed-effect  level  (NOEL)  of  1.00  mg/ 
kg  bwt/day  and  an  uncertainty  factor  of 
100.  The  NOEL  is  based  on  a  1-year  dog 
feeding  study  that  demonstrated 
lenticular  and  corneal  opacity  and 
hepatic  toxicity  as  an  endpoint  effect.  A 
chronic  exposure  analysis  was 
performed  using  tolerance  level  residues 
and  100  percent  crop  treated 
information  to  estimate  the  Theoretical 
Maximum  Residue  Contribution 
(TMRC)  for  the  general  population  and 
22  subgroups,  llle  Theoretical 
Maximum  Residue  Contribution 


(TMRC)  from  the  current  action  is 
estimated  at  0.000078  mg/kg  bwt/day 
and  utilizes  0.78%  of  the  RflD  for  the 
general  population  of  the  48  States.  The 
TMRC  for  the  most  highly  exposed 
subgroup,  nonnursing  infants  (less  than 
1  year  old),  is  estimated  at  0.000097  mg/ 
kg/day  and  utilizes  less  than  1%  of  the 
RfD. 

The  nature  of  the  residue  in  barley, 
Oats,  and  wheat  is  adequately 
understood.  An  adequate  analytical 
method  using  high-performance  Uquid 
chromatography  is  available  for 
enforcement  purposes. 

The  enforcement  methodology  has 
been  submitted  to  the  Food  and  Drug 
Administration  for  publication  in  the 
Pesticide  Analytical  Manual,  Vol.  II 
(PAM  n).  Because  of  the  long  lead  time 
for  publication  of  the  method  in  PAM  II, 
the  analytical  methodology  is  being 
made  available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  from:  Calvin  Furlow, 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C],  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  1132,  CM  #2, 1921  Jefferson  Davis 
Hwy..  ArUngton,  VA  22202,  (703]-305- 
5232. 

Tolerances  for  tebuconazole  in  or  on 
animal  commodities  are  not  currently 
required. 

"There  are  currently  no  actions 
pending  against  the  continued 
registration  of  this  chemical. 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerance  established  by 
amending  40  CFR  part  180  will  protect 
the  public  health.  Therefore,  the 
tolerance  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
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requestor's  contentions  on  such  issues, 
and  a  sununary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  under  docket  number,  [PP 
9F3818/R21531  (including  objections 
and  hearing  requests  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8  a.m.  to  4:30  pjn., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rm.  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

Written  objections  and  hearing 
requests,  identified  by  the  document 
control  number,  (PP  9F3818/R2153], 
may  be  submitted  to:  Hearing  Qerk 
(1900),  Environmental  Protection 
Agency,  Rm.  3708,  401  M  St.,  SW., 
Washington,  DC  20460. 

A  copy  of  electronic  objections  and 
hearing  requests  can  be  sent  directly  to 
EPA  at: 

opp-docket@epamail.epa.gov. 

A  copy  of  electronic  objections  and 
hearing  requests  may  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

The  official  record  for  this 
rulemaking,  the  pubUc  version,  as 
described  above  will  be  kept  in  paper 
form.  Accordingly,  EPA  will  transfer 
any  objections  and  hearing  requests 
received  electronically  into  printed, 
paper  form  as  they  are  received  and  wiU 
place  the  paper  copies  in  the  official 
rulemaking  record  which  will  also 
include  all  objections  and  hearing 
requests  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginmng  of 
this  dociunent. 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 


action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e.,  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (OMB)).  Under 
section  3(f),  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  govermnents  or 
communities  (also  known  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Piu:8uant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  28, 199S. 

Stephan  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PAFTT 180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Aodiority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.474,  by  revising  the  table 
therein,  to  read  as  follows: 


§18a474    Tebuconazole  (alpti8-[2-(4- 
chlorophenytV^thyQ-alpha-Cl  ,1- 
dlmethyletliyl)-1  H-1 ,2.4-triazole-l  -ettianol); 
tolerances  for  restdiies. 


Commodity 


Parts  per 
million 


Bananas 0.05 

Barley,  forage  0.10 

Barley,  grain 0.05 

Barley,  hay 0.10 

Barley,  straw 0.10 

Oat,  forage 0.10 

Oat,  grain 0.05 

Oat,  hay  >  0.10 

Oat,  straw  0.10 

Peanuts , 0.1 

Peanut,  huHs 4.0 

Wheat,  forage  0.10 

Wheat,  grain  0.05 

Wheat,  hay 0.10 

Wheat,  straw 0.10 


[FR  Doc.  95-19528  Filed  8-8-95;  8:45  am) 
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40  CFR  Part  180 

[PP  0F387e/R2155;  FRL-4967-q 

mN  2070-nAB78 

Myclobutanll;  Pesticide  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

SUMMARY:  This  rule  establishes 
tolerances  for  the  combined  residues  of 
the  fungicide  myclobutanll  and  a 
metabolite  in  or  on  the  raw  agricultural 
commodities  almond  nutmeat  at  0.1  part 
per  million  (ppm)  and  almond  hulls  at 
2.0  ppm,  and  increases  the  tolerances 
estabhshed  for  milk  to  0.2  ppm  and 
meat  to  0.1  ppm,  meat  byproducts 
(except  liver)  to  0.2  ppm  and  liver  to  1.0 
ppm  for  cattle,  goats,  hogs,  horses,  and 
sheep.  Rohm  &  Haas  Co.  requested  in  a 
petition  submitted  pursuant  to  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA)  the  regiilation  to  establish  a 
maximum  permissible  level  for  residues 
of  myclobutanll  on  almond  nuts  and 
almond  hulls.  EPA  initiated  the 
increased  tolerances  for  milk,  meat, 
meat  byproducts,  and  liver  based  on  the 
additional  residues  in  or  on  almond 
nuts  and  almond  hulls. 
EFFECTIVE  DATE:  This  regulation  became 
effective  on  July  27, 1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docvunent  control  niunber,  (PP  0F3876/ 
R2155],  may  be  submitted  to:  Hearing  . 
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Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accoimting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsbiu^,  PA  15251.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resoiurce 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Enviroiunental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  a  copy  of  the  objections 
and  hearing  requests  to  Rm.  1132,  CM 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA  22202. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  chfu^cters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number,  [PP  0F3876/R21551. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  dociunent. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Connie  B.  Welch,  Product 
Manager  (PM)  21,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  227,  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  (703)-305- 
6900;  e-mail: 

welch.connie@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  pubhshed  in  the 
Federal  Register  of  January  16, 1991  (56 
FR  1631),  which  announced  that  the 
Rohm  &  Haas  Co.,  Independence  Mall 
West,  Philadelphia,  PA  19105,  had 
submitted  pesticide  petition  (PP) 
0F3876  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(d)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(d),  establish  tolerances  for  the 


combined  residues  of  the  fungicide 
myclobutanll ,  (a7p/ia-butyl-a7p/ia-(4- 
chlorophenyl)-lH-l,2,4-triazole-l- 
propanenitrile),  and  both  the  free  and 
boimd  forms  of  its  metabolite,  alpha-l3- 
hydroxybutyl)-a/pha-(4-chlorophenyl)- 
lH-l,2,4-triazole-l-propanenitrile,  in  or 
on  the  raw  agricultural  commodities 
almond  nuts  at  0.1  ppm  and  almond 
hulls  at  2.0  ppm. 

There  were  no  comments  received  in 
response  to  the  notice  of  filing  of  the 
petition. 

The  data  submitted  in  support  of  the 
petition  and  other  relevant  material 
have  been  evaluated.  The  pesticide  is 
considered  useful  for  the  purpose  for 
which  the  tolerances  are  sought.  The 
toxicological  data  considered  in  support 
of  the  tolerances  include  the  following: 

1.  A  1-year  dog  feeding  study  using 
doses  of  0, 10, 100,  400,  and  1,600  ppm 
(equivalent  to  doses  of  0,  0.34,  3.09, 
14.28,  and  54.22  milligrams/kilogram 
(mg/kg)  body  weight  (bwt)/day  in  males 
and  0,  0.40,  3.83, 15.68,  and  58.20  mg/ 
kg  bwt/day  in  females).  The  no- 
observed-effect  (NOEL)  is  100  ppm  (3.09 
mg/kg/day  for  males  and  3.83  mg/kg/ 
day  for  females)  based  upon 
hepatocellular  hypertrophy,  increases  in 
Uver  weights,  "ballooned"  hepatocytes, 
and  increases  in  alkaline  phosphatase, 
SGPT  and  GGT,  and  possible  slight 
hematological  effects.  The  lowest- 
observed-effect  level  (LOEL)  is  400  ppm 
(14.28  mg/kg/day  for  males  and  15.68 
mg/kg/day  for  females). 

2.  A  2-year  chronic  feeding/ 
carcinogenicity  study  in  rats  using 
dietary  concentrations  of  0,  50,  200,  and 
800  ppm  (equivalent  to  doses  of  0,  2.49, 
9.84  and  39.21  mg/kg  bwt/day  in  males 
and  0,  3.23, 12.86,  and  52.34  mg/kg  bwt/ 
day  in  females).  The  NOEL  for  chronic 
effects  other  than  carcinogenicity  is  2.49 
mg/kg/day,  and  the  LOEL  is  9.84  mg/kg/ 
day  based  on  testicular  atrophy  in 
males.  No  other  significant  effects  were 
observed  in  either  sex  at  the  stated  dose 
levels  over  a  2-year  period.  In  addition, 
no  carcinogenic  effects  were  observed  in 
either  sex  at  any  of  the  dose  levels 
tested.  Based  on  the  toxicological 
findings,  the  maximum  tolerated  dose 
(MTD)  selected  for  testing  (based  on  the 
90-day  feeding  study)  was  not  high 
enough  to  fully  characterize  the 
compoimd's  carcinogenic  potential. 

The  study  was  repeated  at  dose  levels 
of  0  and  2,500  ppm  (125  mg/kg/day)  in 
the  diet,  which  approaches  the  MTD,  in 
order  to  characterize  the  carcinogenic 
potential.  At  2,500  ppm,  the  observed 
effects  included:  decreases  in  absolute 
and  relative  testes  weights,  increases  in 
the  incidences  of  centrilobular  to 
midzonal  hepatocellular  enlargement 
and  vacuolation  in  the  liver  of  both 


sexes,  increases  in  bilateral 
aspermatogenesis  in  the  testes,  increases 
in  the  incidence  of  hypospermia  and 
cellular  debris  in  the  epicfidymides,  and 
increased  incidence  of  arteritis/ 
periarteritis  in  the  testes.  In  this  study, 
a  NOEL  could  not  be  established 
because  there  were  effects  at  the  only 
dose  level  tested.  Myclobutanll  was  not 
oncogenic  when  tested  under  the 
conditions  of  the  study. 

3.  A  2-year  carcinogenicity  study  in 
mice  using  dietary  concentrations  of  0, 
20, 100,  and  500  ppm  (equivalent  to  0, 
2.7, 13.7,  and  70.2  mg/kg/day  in  males 
and  0,  3.2, 16.5  and,  85.2  mg/kg/day  in 
females).  The  NOEL  for  chronic  effects 
other  than  carcinogenicity  was  20  ppm 
(2.7  mg/kg/day  in  males  and  3.2  mg/kg/ 
day  in  females).  The  LOEL  was  100  ppm 
(13.7  mg/kg/day  in  males  and  16.5  mg/    - 
kg/day  in  females)  based  on  a  slight 
increase  in  liver  mixed-function  oxidase 
(MFO).  Microscopic  changes  in  the  liver 
were  evident  in  both  sexes  at  500  ppm 
(70.2  mg/kg/day  in  males  and  85.2  mg/ 
kg/day  in  females).  There  were  no 
carcinogenic  effects  in  either  sex  at  any 
dose  level  tested.  The  highest  selected 
dose  was  satisfactory  for  evaluating 
carcinogenic  potential  in  male  mice,  but 
was  lower  than  the  MTD  in  females. 

The  above  study  was  reevaluated 
since  the  increase  in  the  MFO  at  3 
months  in  females  was  not  considered 
to  be  significant  enough  to  establish  an 
LOEL.  The  LOEL  was  raised  to  500  ppm 
(70.2  mg/kg/day  for  males  and  85.2  mg/ 
kg/day  for  females)  based  on  increases 
in  MFO  in  both  sexes,  increases  in 
SGPT  values  in  females  and  in  absolute 
and  relative  liver  weights  in  both  sexes 
at  3  months,  increased  incidences  and 
severity  of  centrilobular  hepatocytic 
hypertrophy,  Kupffer  cell  pigmentation, 
periportal  punctate  vacuolation  and 
individual  hepatocellular  necrosis  in 
males,  and  increased  incidences  of  focal 
hepatocellular  alteration  and  multifocal 
hepatocellular  vacuolation  in  both 
sexes.  The  NOEL  has  been  raised  to  100 
ppm  (13.7  mg/kg/day  for  males  and  16.5 
mg/kg/day  for  females). 

An  18-month  study  was  conducted 
with  female  mice  using  a  dose  level  of 
2,000  ppm,  which  approaches  the  MTD, 
to  evaluate  the  carcinogenic  potential  in 
female  mice.  In  this  study,  a  NOEL 
could  not  be  estabUshed  because  there 
were  effects  at  the  only  dose  level 
tested.  These  effects  included:  decreases 
in  body  weight  and  body  weight  gain, 
increases  in  Uver  weights, 
hepatocellular  hypertrophy, 
hepatocellular  vacuolation,  necrosis  of 
single  hypertrophied  hepatocytes, 
yellow-brown  pigment  in  the  Kupffer 
cells  and  cytoplasmic  eosinophilia  and 
hypertrophy  of  the  cells  of  the  zona 
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fasciculata  area  of  the  adrenal  cortex. 
Mychibutanil  was  not  oncogenic  when 
tested  under  the  conditions  of  the  study. 

4.  A  rabbit  developmental  toxicity 
study  at  dosages  of  0.  20,  60.  and  200 
mg/kg/day  administered  by  oral  gavage. 
The  LOEL  for  maternal  toxicity  was  200 
mg/kg/day,  and  the  maternal  toxicity 
NOEL  was  60  mg/kg/day  based  on 
reduced  body  weight  and  body  weight 
gain  diuing  the  dosing  period,  clinical 
signs  of  toxicity,  and  possibly  abortions. 
THE  LOEL  for  developmental  toxicity  is 
200  mg/kg/day  and  NOEL  for 
developmental  toxicity  is  60  mg/kg/day 
based  on  increases  in  resorptions, 
decreases  in  litter  size,  and  a  decrease 
in  the  viability  index. 

5.  A  developmental  toxicity  study  on 
rats  treated  with  dosages  of  0,  31.26, 
93.77,  312.58  and  468.87  mg/kg/day. 
The  maternal  toxicity  LOEL  was  312.6 
mg/kg/day  and  maternal  toxicity  NOEL 
was  93.8  mg/kg/day  based  on  clinical 
signs  of  toxicity.  The  developmental 
toxicity  LOEL  was  312.6  mg/kg/day  and 
the  developmental  toxicity  NOEL  was 
93.8  mg/kg/day  based  on  increased 
incidences  of  14th  rudimentary  and  7th 
cervical  ribs. 

6.  A  two-generation  rat  reproduction 
study  with  dosage  rates  of  0,  50,  200, 
and  1,000  ppm  (equivalent  to  0,  2.5, 10 
and  50  mg/kg/day).  The  parental 
(systemic)  toxicity  LOEL  was  200  ppm 
(10  mg/kg/day)  and  the  parental 
(systemic)  toxicity  NOEL  was  50  ppm 
(2.5  mg/kg/day)  based  on  hepatocellular 
hypertrophy  and  increases  in  liver 
weights.  The  reproductive  toxicity 
LOEL  was  1,000  ppm  (50  mg/kg/day) 
and  reproductive  toxicity  NOEL  was 
200  ppm  (10  mg/kg/day)  based  on  an 
increased  incidence  in  the  number  of 
stillboms  and  atrophy  of  the  testes  and 
prostate.  The  developmental  toxicity 
LOEL  was  1,000  ppm  (50  mg/kg/day) 
and  the  developmental  toxicity  NOEL 
was  200  ppm  (10  mg/kg/day)  based  on 

a  decrease  in  pup  body  weight  gain 
during  lactation. 

7.  A  reverse  mutation  assay  (Ames), 
point  mutation  in  CHO/HGPRT  cells,  in 
vitro  and  in  vivo  (mouse)  cytogenetic 
assays,  unscheduled  DNA  synthesis  and 
a  dominant-lethal  study  in  rats,  all  of 
which  were  negative  for  mutagenic 
effects. 

The  Reference  £)ose  (RfD)  based  on 
the  2-year  rat  chronic  feeding  study 
(NOEL  of  2.49  mg/kg  bwt/day)  and 
using  a  hundredfold  uncertainty  factor, 
is  calculated  to  be  0.025  mg/kg  bwt/day. 
The  theoretical  maximum  residue 
contribution  (TMRC)  from  previously 
estabUshed  tolerances  and  tolerances 
estabUshed  here  is  0.004153  mg/kg  bwt/ 
day  for  the  general  population  and 
utilizes  16%  of  the  RfD.  The  percentage 


of  the  RfD  for  the  most  highly  exposed 
subgroup,  nonnursing  infants  (less  than 
1  year  old),  is  98%.  The  TMRC  was 
calculated  based  on  the  assumption  that 
myclobutanil  occurs  at  the  maximum 
legal  limit  in  all  of  the  dietary 
commodities  for  which  tolerances  are 
proposed.  Even  with  this  probable  large 
overestimate  of  exposure/risk,  the 
TMRC  is  below  the  RfD  for  the 
population  as  a  whole  and  for  each  of 
the  22  subgroups  considered.  Dietary 
risk  from  exposure  to  myclobutanil  on 
almond  nuts  and  hulls,  including 
increases  in  the  meat  and  milk 
tolerances  because  almond  hulls  are  a 
feed  item,  contributes  7%  of  the  RfD  for 
the  U.S.  population  and  40%  of  the  RfD 
for  the  nonnursing  infants  less  than  1- 
year  old.  Considering  that  the  risk 
estimates  are  based  on  tolerance  levels, 
the  actual  risk  is  probably  lower. 

The  nature  of  the  residues  is 
adequately  understood  and  adequate 
analytical  methods,  gas  liquid 
chromatography  using  nitrogen/ 
phosphorus  and  electron-captine 
detectors,  are  available  for  enforcement. 
Prior  to  its  publication  in  the  Pesticide 
Analytical  Manual,  Vol.  11,  the 
enforcement  methodology  is  being  made 
available  in  the  interim  to  anyone  who 
is  interested  in  pesticide  enforcement 
when  requested  from:  Calvin  Furlow, 
Public  Response  and  Program  Resource 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  1130A,  CM  #2,  1921  Jefferson  Davis 
Hwy.  Arlington,  VA  22202,  (703)-305- 
5937. 

There  are  currently  no  actions 
pending  against  the  continued 
registration  of  this  chemical.  The 
pesticide  is  considered  useful  for  the 
purpose  for  which  the  tolerances  are 
sought.  Based  on  the  information  and 
data  considered,  the  Agency  has 
determined  that  the  tolerances 
established  by  amending  40  CFR  part 
180  will  protect  the  public  health. 
Therefore,  the  tolerances  are  estabUshed 
as  set  forth  below.  By  way  of  public 
reminder,  this  notice  also  reiterates  the 
registrant's  responsibility  under  section 
6(a)(2)  of  FIFRA,  to  submit  additional 
factual  information  regarding  adverse 
effects  on  the  envirorunent  and  to 
human  health  by  these  pesticides. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 


address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/ or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33  (i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  reUed 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibiUty 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  iwder  docket  number  (PP 
0F3876/R2155)  (including  any 
objections  and  hearing  requests 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.mk,  Monday  through  Friday, 
excluding  legal  hoUdays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resoiute 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202. 

Written  objections  and  hearing 
requests,  identified  by  the  document 
control  niunber  |PP  0F3876/R2155], 
may  be  submitted  to  the  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  3708,  401  M  St..  SW., 
Washington,  DC  20460. 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  can  be  sent  directly  to  EPA  at: 
opp-docket@epamail.epa.gov.  A  copy  of 
electronic  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
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in  paper  form.  Accordingly,  EPA  will 
transfer  any  objection  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  objections  and  hearing 
requests  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e..  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (OMB)).  Under 
section  3(f),  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  known  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Piu^uant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pinsuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricidtural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 


Dated:  July  27, 1995. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  18(MAMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.443,  by  amending 
paragraphs  (a),  (b),  and  (c)  by  revising 
the  tables  therein,  to  read  as  follows: 

§  1 80.443    Myclobutanil;  tolerances  for 
residues, 

(a)  *     *     * 


Commodity 


Parts  per 
million 


Almond  hulls  

Almond  nutmeat 

Apples , 

Cherri<?s  (sweet  and  sour)  .... 

Cotton  seed  

Grapes  ^ 

Stor)e  fruits  (except  cherries) 

(b)*     *     * 

Commodity 


2.0 
O.t 
0.5 
5.0 
0.02 
1.0 
2.0 


Parts  per 
million 


Milk 


02 


(c) 


Commodity 


Parts  per 
million 


Cattle,  fat  „ 0.05 

Cattle,  liver 1.0 

Cattle,  meat  0.1 

Cattle,  mbyp  (except  liver) 0.2 

Eggs „..  0.02 

Goats,  fat 0.05 

Goats,  liver 1.0 

Goats,  meat O.i 

Goats,  mbyp  (except  liver)  02 

Hogs,  fat  0.05 

Hogs,  liver  1.0 

Hogs,  meat  O.T 

Hogs,  mbyp  (except  liver) 02 

Horses,  fat  0.05 

Horses,  liver _ 1 .0 

Horses,  meat  0.1 

Horses,  mbyp  (except  liver) 02 

Poultry,  fat 0.02 

Poultry,  meat 0.02 

Poultry,  mbyp 0.02 

wirGGPt  T31    ••»•»•■•■■■■•■•■■•■••■•••■■•»•  UiUO 

Sheep,  liver 1 .0 

Sheep,  meat  0.1 

Sheep,  mtjyp  (except  liver) 02 

[FR  Doc.  95-19530  Filed  8-8-95;  8:45  am] 

BILUNQ  CODE  e660-60-F 


40  CFR  Parts  180  and  185 
[OPP-300391A;  FRL-4967-6] 
RIN  2070-AB78 

Clettiodim;  Pesticide  Tolerance  and 
Food  Additive  Regulation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  establishing  an  import 
tolerance  and  a  food  additive  regulation, 
respectively,  for  residues  of  the 
herbicide  clethodim  ((E)-(  ±)-2-[l-([(3- 
chloro-2-propenyl)oxylimino]propyl)-5- 
l2-(ethylthio)propylj-3-hydroxy-2- 
cyclohexen-1-one)  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety  in  or  on  the  raw  agricultural 
commodity  potatoes  and  the  food 
additive  commodities  potato  flakes  and 
granules.  EPA  is  issuing  this  rule  on  its 
ovm  initiative  pursuant  to  a  project  to 
harmonize  certain  tolerances  and  food 
additive  regulations  with  those 
established  by  the  Canadian 
government. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  August  9,  1995. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
dociunent  control  number,  (OPP- 
300391AI,  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency.  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
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fbnnat  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  [OPP-300391A].  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  foimd 
below  in  this  docvunent. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joanne  Miller,  Product  Manager 
(PM)  23,  Registration  Division  (7505C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  259, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA  22202.  (703)-305-6224;  e- 
mail:  miller.joanne@epamail.epa.gov. 
SUPPt.EMENTARY  INFORMATKM:  In  the 
Federal  Register  of  Jime  23, 1995  (60  FR 
32643),  EPA  issued  a  proposed  rule 
giving  notice  that  on  its  own  inititative 
and  pursuant  to  section  408(e)  of  the 
FFDCA,  21  U.S.C.  346a,  it  was  issuing 
a  proposal  to  amend  40  CFR  180.458  by 
establishing  an  import  tolerance  for 
residues  of  the  hert)icide  clethodim  and 
its  metabolites  containing  the  2- 
cyclohexen-1-one  moiety  in  or  on  the 
raw  agricultural  commodity  potatoes  at 
0.5  part  per  milUon  (ppm);  and  to  add 
new  §  185.1075  (40  CFR  185.1075)  by 
establishing  a  food  additive  regulation 
for  residues  of  the  herbicide  clethodim 
and  its  metabolites  containing  the  2- 
cyclohexen-1-one  moiety  in  or  on  the 
food  additive  commodity  potato 
granules  and  potato  flakes  at  1  part  per 
milUon  (ppm).  Clethodim  residues  on 
potatoes  grown  in  Canada  and  imported 
into  the  United  States  have  been 
identified  as  a  Canadian-United  States 
Trade  Agreement  (CUSTA)  irritant.  EPA 
has  reviewed  Canadian  crop  field  trial 
residue  data  and  determined  that  they 
are  adequate  to  support  an  import 
tolerance. 

The  data  submitted  with  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  will  protect 
the  public  health.  Therefore,  the 
tolerance  and  food  additive  regulation 
are  established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  dociunent  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 


submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  estabhshed,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  estabhshed  for  this 
rulemaking  under  docket  number  [OPP- 
300391AI  (including  any  objections  and 
hearing  requests  submitted 
electronicadly  as  described  below).  A 
pubUc  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
hohdays.  The  public  record  is  located  in 
Room  1132  of  the  Pubhc  Response  and 
Program  Resources  Branch,  Field 
Operations  EMvision  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Written  objections  and  hearing 
requests,  identified  by  the  document 
control  number  [OPP-300391A],  may  be 
submitted  to  the  Hearing  Clerk  (1900), 
Environmental  Protection  Agency,  Rm. 
3708, 401  M  St.,  SW.,  Washington.  DC 
20460. 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  can  be  sent  directly  to  EPA  at: 

opp-DocketOepamail.epa.gov. 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  pubUc    . 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  objections  and  hearing 


requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  objections  and  hearing 
requests  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
Ukely  to  residt  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
miUion  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
pohcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibihty  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
estabhshing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Parts  180  and 
185 

Environmental  protection, 
Administrative  practice  and  procediue^ 
Agricultiual  commodities,  Food 
additives.  Pesticides  and  pests, 
Reporting  and  recordkeeping 
requirements. 
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Dated:  July  27, 1995. 

Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  parts  180  and  185 
are  amended  as  follows: 

PART  180— {AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

b.  By  amending  §  180.458  in  the  table 
therein  by  adding  and  alphabetically 
inserting  the  commodity  potatoes,  to 
read  as  follows: 

S  180.458    aettiodim  ((E>-(±)-2-[1-[[(3- 
ehlorD-2>propeny|)oxy]lmino]propyl]-5-[2- 
(•thylthio)propyt]-3-hydroxy-2-cyciohexen- 
1-orra);  tolerances  for  residues. 


Commodity 


Parts  per 
million 


Potatoes 


0.5 


PART  185— {AMENDED] 

2.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  348. 

b.  By  adding  new  §  185.1075,  to  read 
as  follows: 

§  185.1075    Clethodim  ((E)-(±>-2-{1-[{(3- 
chloro-2-propenyl)oxy]imino]propyi]-&-[2- 
(ethylthlo)propyl]-3-hydroxy-2-cyclohexen- 
lH>ne). 

Food  additive  tolerances  are 
established  for  the  combined  residues  of 
the  herbicide  clethodim  ((E)-(±)-2-(l- 
[l(3-chloro-2- 

propenyl)oxy]imino]propyl]-5-[2- 
(ethylthio)propylI-3-hydroxy-2- 
cyclohexen-1-one)  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety  in  or  on  the  following  processed 
foods: 


Food 


Parts  per 
million 


Potato  flakes^  .... 
Potato  granules^ 


1.0 
1.0 


^Tbere  are  no  U.S.  registrations  as  of  Au- 
gust 9.  1995. 

(FR  Doc.  95-19529  Filed  8-8-95;  8:45  am) 
HLUNO  CODE  WOfr-aO-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

45  CFR  Part  11 

Removal  of  Committee  Management 

agency:  Office  of  the  Secretary,  HHS. 

ACTION:  Final  rule;  removal  of  interim 
rule. 

SUMMARY:  The  Department  of  Health  and 
Hiunan  Services  is  amending  the  Code 
of  Federal  Regulations  (CFR)  by 
removing  unnecessary  and  obsolete 
regulations.  In  accordance  with  the 
President's  regulatory  reinvention 
initiative  the  Department  has 
determined  that  the  regulations  are  no 
longer  needed. 

EFFECTIVE  DATE:  August  9, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  W.  Washington,  Department 
Committee  Management  Officer,  at  (202) 
690-8113. 

SUPPLEMENTARY  INFORMATION:  Ll  a 
memorandum  dated  March  4, 1995, 
subject  "Regulatory  Reinvention 
Initiative"  the  President  directed  heads 
of  departments  and  agencies  to  focus  on 
four  steps  which  are  an  integral  part  of 
the  ongoing  Regulatory  Reform 
Initiative.  The  Department  has  reviewed 
this  regulation  and  identified  it  for 
removal  by  this  dociunent  as  obsolete 
and  unnecessary.  The  regulation  being 
removed  is  no  longer  necessary  to 
administer  the  program. 

Assessment  of  Direct  Effect 

The  Department  has  determined  that 
removal  of  the  regulations  will  have  no 
substantial  direct  effect. 

List  of  Subjects  in  45  CFR  Part  11 

Committee  management. 

Accordingly,  imder  the  authority  of  5 
U.S.C.  Sec.  301,  subtitle  A  of  title  45  of 
the  Code  of  Federal  Regulations  is 
amended  by  removing  part  11. 

Dated:  August  3. 1995. 
Eugene  Kinlow, 

Deputy  Assistant  Secretary  for  Personnel 

Administration. 

[FR  Doc.  95-19643  Filed  8-8-95;  8:45  am] 

BILUNQ  CODE  416(MM-M 


Administration  for  Children  and 
Families 

45  CFR  Part  1355 
RIN  0979-AB58 

Title  IV-B  and  Title  IV-E  of  the  Social 
Security  Act  Data  Collection  for  Foster 
Care  and  Adoption 

AGENCY:  Administration  on  Children, 
Youth  and  Families  (ACYF) 
Administration  for  Children  and 
FamiUes  (ACF),  HHS. 
ACTION:  Final  rule. 

SUMMARY:  The  Administration  on 
Children,  Youth  and  Families  is  adding 
a  financial  data  element  to  the 
Appendices  of  the  regulation  for  data 
collection  for  foster  care  and  adoption. 
In  addition,  we  are  adding  the  Office  of 
Management  and  Budget's  (OMB) 
control  niunber  for  the  data  collection 
section  of  the  regulation.  All  States  that 
administer  State  plans  under  title  IV-B 
and  rV-^  of  the  Social  Security  Act  are 
subject  to  this  addition  to  the 
Appendices  of  the  regulation. 
EFFECTIVE  DATE:  August  9,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  H.  Lewis,  Deputy  Associate 
Commissioner,  Children's  Bureau, 
Administration  on  Children,  Youth  and 
FamiUes,  (202)  205-8618. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Administration  on  Children, 
Youth  and  Families  published  a  final 
rule  on  December  22, 1993  (58  FR 
67912)  that  implements  the 
requirements  of  section  479  of  the 
Social  Security  Act.  This  section 
requires  the  Secretary  to  publish 
regulations  that  implement  a  system  for 
the  collection  of  adoption  and  foster 
care  data  in  the  United  States.  All  States 
that  administer  State  plans  under  titles 
IV-B  and  IV-E  of  the  Society  Seciuity 
Act  are  subject  to  this  regulation. 

n.  General 

This  regulation,  45  CFR  part  1355, 
generally  known  as  the  Adoption  and 
Foster  Care  Analysis  and  Reporting 
System  (AFCARS),  is  designed  to  collect 
uniform,  reUable  information  on 
children  who  are  under  the 
responsibiUty  of  the  State  title  IV-B/IV- 
E  agency  for  placement  and  care.  The 
collection  of  adoption  and  foster  care 
data  is  mandated  by  section  479  of  the 
Social  Security  Act.  In  order  to 
adequately  meet  the  intent  of  the  law 
and  the  requirements  of  this  regulation, 
the  States'  data  collection  systems  for 
AFCARS  must  be  computerized. 
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The  Department  of  Health  and  Human 
Services  (DHHS)  will  use  this 
information  to  respond  to  Congressional 
requests  for  current  data  on  children  in 
foster  care  or  who  have  been  adopted, 
and  to  respond  to  questions  and 
requests  from  other  Departments  and 
agencies,  including  the  General 
Accoimting  Office,  the  OfBce  of 
Management  and  Budget  (0MB).  the 
DHHS  OfBce  of  Inspector  General, 
national  advocacy  organizations,  States 
and  other  interested  organizations. 

m.  Program  Description 

Title  IV-B,  Subpart  1,  of  the  Social 
Security  Act  (the  Act),  the  Child  Welfare 
Services  program,  is  a  formula  grant 
program.  Each  State  receives  grants 
diuing  the  year  representing  its 
allotment.  The  grants  provide  States 
with  Federal  support  for  a  wide  variety 
of  State  child  welfare  services 
including:  Preplacement  preventive 
services  to  strengthen  families  and 
avoid  placement  of  children;  services  to 
prevent  abuse  and  neglect;  foster  care 
and  adoption  services;  and  certain 
protections  for  children  in  foster  care. 
Title  IV-B.  Subpart  2,  Family 
Preservation  and  Support  Services,  is  an 
entitlement  program  which  encourages 
and  enables  each  State  to  develop  and 
establish  or  expand,  and  to  operate  a 
program  of  family  preservation  services 
and  community  based  family  support 
services.  Funds  under  both  subparts  of 
title  IV-B  can  be  used  to  provide 
services  regardless  of  the  income  of  the 
families  and  children  who  are  in  need 
of  such  services. 

Title  IV-E  of  the  Act  is  an  entitlement 
program  which  authorizes  Federal 
financial  participation  (FFP)  in  the  costs 
of  State  foster  care  maintenance  and 
adoption  assistance  payments.  Federal 
matching  of  State  foster  care 
maintenance  payments  is  available  for 
children  in  foster  care  who  meet  certain 
eUgibility  criteria  that  are  based,  in  part, 
on  the  child's  eligibility  under  the  Aid 
to  Families  With  Dependent  Children 
(AFDC)  program.  The  adotpion 
assistance  program  under  title  IV-E  is 
designed  to  assist  States  in  placing 
"special  needs"  children  with  adoptive 
families  through  the  provision  of  an 
adoption  assistance  payment.  In  order  to 
be  eligible  for  this  program,  a  child.jnust 
be  eligible  for  AFDC.  title  IV-E  foster 
care  or  Supplemental  Security  Income 
for  the  Blind  and  Disabled  (SSI)  and 
must  meet  the  statutory  definition  of  "a 
child  with  special  needs"  according  to 
section  473(c)  of  the  Act.  Title  IV-E  of 
the  Act  is  the  major  single  source  of 
Federal  support  for  foster  care  and 
adoption  assistance  payments.  However, 
over  half  the  funds  for  adoption  and 


foster  care  and  half  the  children  are 
supported  by  State  and  local 
governments  and  private  sector. 

According  to  State  agency  information 
gathered  by  the  American  Public 
Welfare  Association  (APWA)  imder  the 
Voluntary  Cooperative  Information 
System  (VICS),  there  were 
approximately  444,000  children  in 
foster  care  on  the  last  day  of  1993. 

In  1990,  the  most  recent  year  for 
which  data  have  been  analyzed, 
approximately  407,000  children  were  in 
foster  care.  Of  these  children, 
approximately  69,000  had  a  plan  for 
adoption  and  approximately  20,000  had 
parental  rights  terminated  or 
relinquished  and  were  waiting  for 
adoptive  homes. 

TV.  Legislation  Establishing  New  Data 
Collection  Requirements 

Section  9943  of  the  Omnibus  Budget 
Reconciliation  Act  (OBRA)  of  1986 
(Pub.  L.  99-509)  amended  title  IV-^  of 
the  Social  Security  Act  by  adding 
section  479.  This  section  directs  the 
Secretary  to  promulgate  regulations  for 
the  implementation  of  a  system  to 
collect  data  relating  to  adoption  and 
foster  care  in  the  United  States.  On 
December  22, 1993,  the  Department 
published  the  AFCARS  final  rule  which 
requires  that  State  agencies 
administering  or  supervising  the 
administration  of  titles  IV-B  and  IV-E 
of  the  Act  implement  data  collection 
systems  and  report  semi-annually  on 
data  elements  set  forth  in  the  final  rule. 

Page  67917  of  the  preamble  to  the 
AFCARS  final  rule,  annoimced  the 
Department's  intention  to  add  a  foster 
care  financial  data  element  to  the 
appendices  of  the  AFCARS  regulation, 
liiis  data  element  will  indicate  the  total 
monthly  amount  of  foster  care  benefit 
paid  on  behalf  of  each  child  in  foster 
care.  At  that  time  the  Department  urged 
interested  parties  to  comment  on  this 
intention  so  that  expressed  concerns 
and  comments  could  be  taken  into 
accoimt  in  the  development  of  the  data 
element.  Two  letters  (both  from  State 
agencies)  were  received  in  response  to 
the  final  rule's  request  for  comments  on 
this  matter. 

States  shoiUd  begin  submitting  the 
monthly  foster  care  payment 
information  with  their  submittal  for  the 
fourth  AFCARS  reporting  period,  April 
1, 1996-September  30, 1996. 

V.  Discussion  of  Comments  and  the 
Development's  Response  Part  1355 — 
General 

Section  1355.40  Foster  care  and 
adoption  data  collection.  The  letters 
ftom  the  State  agencies  related  primarily 
to  the  usefulness  of  the  financial 


information  and  how  States  are  to  report 
it 

Conunent  One  comment  was  that  the 
request  for  such  information  appears 
duplicative  in  light  of  the  information 
submitted  by  the  States  in  accordance 
with  the  ACYF^I-92-11,  issued  on 
August  21, 1992. 

Response:  Although  the  data  is 
similar,  the  Program  Instruction  requires 
States  submittal  of  quarterly  financial 
data  with  a  submitted  monthly  average 
number  of  children  for  the  quarter.  The 
AFCARS  financial  data  element  will,  for 
the  first  time,  allow  for  the  analysis  of 
a  payment  per  child  in  foster  care, 
imlike  the  ciurent  average  dollars  per 
child  based  on  an  average  monthly 
number  of  children.  The  result  is  the 
opportimity  to  develop  demographic 
profiles  of  children  and  the  specific 
payments  each  receives.  This 
information  can  result  in  more 
comprehensive  cost  projections  for 
children  meeting  particular 
demographic  profiles  during  their  foster 
care  episodes. 

Comment  Given  that  AFCARS' 
reporting  frequency  is  semi-aimual,  how 
would  monthly  amounts  be  reflected? 

Response:  Monthly  amounts  would  be 
reflected  in  the  most  recent  full  monthly 
payment  made  on  behalf  of  the  child 
during  the  report  period. 

Comment:  Why  is  this  information 
necessary  on  a  per  child  basis,  since  the 
information  can  be  calculated  using  the 
Federal  Medical  Assistance  Percentage 
(FMAP)  rate? 

Response:  The  information  is  being 
requested  on  title  IV-E  and  non  IV-E 
children;  therefore  the  FMAP  is  not 
always  applicable.  The  information  on  a 
per  child  basis  can  be  useful  in  a 
number  of  ways,  such  as: 

•  Examining  costs  per  placement 
setting  type;  and 

•  Examining  costs  per  child  based  on 
a  child's  demographic  profile,  more 
specifically,  niunber  of  disabilities 
versus  costs,  age  vs.  costs,  etc. 

The  understanding  of  costs  as 
identified  above  are  necessary  for 
accurate  cost  projections. 

Comment:  Did  you  intend  that  this 
question  would  include  the 
administrative  and  training  dollars 
expended? 

Response:  No,  only  the  maintenance 
dollars. 

Comment  Is  the  data  necessary  for 
non-title  IV-E  children? 

Response:  Yes,  alj  children  as  defined 
by  the  AFCARS  reporting  population. 

Comment:  For  which  classes  of  title 
IV-E  children  will  the  information  be 
required? 

Response:  The  information  is  required 
for  all  children  in  foster  care  (title  IV- 


E  and  non  IV-E)  which  meet  the 
AFCARS  reporting  population 
definition. 

Puqxjse  of  the  Amendment  to  §  1355.40 

Page  67924  of  the  preamble  of  the 
AFCARS  final  rule  in  the  "Paperwork 
Reduction  Act"  section,  identifies  the 
need  for  and  approval  of  a  control 
number  by  0MB.  Paragraphs  (a)  and  (b) 
of  45  CFR  1355.40  of  the  regulation, 
contain  information  collection 
requirements  for  which  an  OMB 
approval  niunber  is  required.  In 
addition,  OMB  requires  the  approval 
number  to  be  displayed  in  the 
regulation.  OMB  approved  and  assigned 
a  number  to  the  information  collection 
requirements  in  §  1355.40  on  August  22, 
1994.  This  amendment  adds  that 
number  at  the  end  of  the  section. 

VI.  Impact  Analysis 

Executive  Order  12866   . 

Executive  Order  12866  requires  that 
regulations  be  reviewed  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  rule  which  adds  a  financial 
data  element  to  the  appendices  and 
additionally  publishes  the  required 
OMB  control  number  is  consistent  with 
these  priorities  and  principles.  As 
assessment  of  the  costs  and  benefits  of 
available  regulatory  alternatives 
(including  not  regulating)  demonstrated 
that  the  approach  taken  in  the 
regulation  is  the  most  cost-effective  and 
least  biudensome  while  still  achieving 
the  regulatorj'  objectives. 

Repilatory  Flexibility  Act 

Consistent  with  the  Regulatory 
Flexibihty  Act  of  1980  (5  U.S.C.  ch  6). 
the  Department  tries  to  anticipate  and 
reduce  the  impact  of  rules  and 
paperwork  requirements  on  small 
businesses.  For  each  rule,  with  a 
"significant  economic  impact  on  a 
substantial  niunber  of  small  entities"  an 
analysis  is  prepared  describing  the 
rule's  impact  on  small  entities.  Small 
entities  are  defined  in  the  Regulatory 
Flexibility  Act  to  include  small 
businesses,  small  non-profit 
organizations,  and  small  governmental 
entities. 


The  primary  impact  of  this  rule  iM>n 
the  States  which  are  not  "small  entities" 
v«thin  the  meaning  of  the  Act.  For  this 
reason,  the  Secretary  certifies  that  this 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Act  of  1980. 
Pub.  L.  96-511.  all  Departments  are 
required  to  submit  to  die  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  any  reporting  or 
recordkeeping  requirements  in  a 
proposed  or  fihal  rule.  The  addition  of 
a  financial  data  element  in  several  of  the 
Appendices  and  the  OMB  control 
number  will  not  make  an  appreciable 
change  in  the  burden  to  the  States. 
Therefore  no  submission  to  OMB  is 
required. 

List  of  Subjects  in  45  CFR  CFR  Part 
1355 

Adoption  and  foster  care,  Child 
welfare,  Data  collection.  Definitions, 
Grant  Programs — Social  Programs. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.658.  Foster  Care 
Maintenance,  93.659.  Adoption  Assistance 
and  93.645,  Child  Welfare  Services-State 
Grants) 

Dated:  July  18, 1995. 
Mary  Jo  Bane. 
Assistant  Secretary  for  Children  and  Families. 

For  the  reasons  set  forth  in  the 
preamble.  45  CFR  part  1355  is  amended 
as  follows: 

1.  The  authority  citation  for  part  1355 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1302. 

2.  Section  1355.40  is  amended  by 
adding  the  OMB  Control  Number  at  the 
end  of  the  section  to  read  as  follows: 

§  1 355.40    Foster  care  and  adoption  data 
collection. 

*        »        *        *        » 

(Information  collection  requirements 
contained  in  paragraphs  (a)  and  (b)  of  this 
section  were  approved  on  August  22, 1994, 
by  the  Office  of  Management  and  Budget 
under  Control  Number  0980-0267). 

Appendix  A — [Amended] 

3.  Appendix  A  to  Part  1355.  Sections 

I  and  n  are  amended  by  adding  elements 
Xn  to  each  section  to  read  as  follows: 


Section  I — Foster  Care  Data  Elements 

•        •        •        •        • 

Xin.  Amount  of  the  monthly  foster  care 
payment  (regardless  of  sources). 


Section  11 — Definition  of  and 
Instructions  for  Foster  Care  Data 
Elements 

*        •        *        •        * 

XII.  Amount  of  the  monthly  foster  care 
payment  (regardless  of  sources) — Enter  the 
monthly  payment  paid  on  behalf  of  the  child 
regardless  of  source  (i.e..  Federal,  State, 
county,  municipality,  tribal,  and  private 
payments).  If  Utle  IV-E  is  paid  on  behalf  of 
the  child  the  amount  indicated  should  be  the 
total  computable  amount.  If  the  payment 
made  on  behalf  of  the  child  is  not  the  same 
each  month,  indicate  the  amount  of  the  last 
full  monthly  payment  made  during  the 
re[)orting  period.  If  no  monthly  payment  has 
been  made  during  the  period,  enter  all  zeros. 

Appendix  C — [Amended] 

4.  In  Appendix  C  to  part  1355,  under 
Section  number  4..  paragraph  (3)  is 
revised  to  read  as  follows: 

4.  Personal  Computer  to  Personal 
Computer*  *  * 

(3)  All  records  must  be  a  fixed  length.  The 
Foster  Care  Detailed  Data  Elements  Record  is 
150  characters  long  and  the  Adoption 
Detailed  Data  Elements  Record  is  72 
characters  long.  The  Foster  Care  Summary 
Data  Elements  Record  and  the  Adoption 
Summary  Data  Elements  Record  are  each  172 
characters  long. 


Appendix  D — [Amended] 

■ 

5.  In  Appendix  D  to  part  1355, 
Section  A,  Foster  Care,  subsection  1..  is 
amended  by  revising  paragraph  a.  and 
adding  to  paragraph  c.  the  following 
elements  at  the  end  of  the  table  and 
revising  the  number  of  "Total 
Characters"  to  read  as  follows: 

1.  Foster  Care  Semi-Annual  Detailed  Data 
Elements  Record 

a.  The  record  will  consist  of  66  data 
elements. 


Element  No. 


Appendix  A 
data  element 


Data  element  description 


No.  of 

numeric 

characters 


66 


xn 


Amount  of  monthly  foster  care  payment  (regardless  of 
source). 


Total  characters 


150 
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Appendix  E — [Amended] 

6.  In  Appendix  E  to  part  1355,  in 
Section  A.,  subsection  3.,  paragraph 
b.(2)  is  amended  by  adding  the 
following  elements  to  the  end  of  the 
table  to  read  as  follows: 

3.  Missing  Data  Standards 

•        •        *        •        • 

•     b.»  *  • 

(2)  Less  Than  Ten  Percent  Missing  Data 


Element 
No. 


Element  description 


68 Amount   of   monttiiy   foster   care 

paymer4  (regardtess  of  source). 

•        •        •        •        • 

[FR  Doc.  95-19679  Filed  8-8-45;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1801, 1803. 1804, 1805, 
1808, 1809, 1810, 1812, 1814, 1815, 
1819. 1822, 1825, 1827. 1829. 1831. 
1833, 1835, 1837, 1839, 1846, 1849, 
1850, 1852. 1853  and  1870 

[NASA  FAR  Supplement  Directive  89-1?] 

RIN2700-AB84 

Acquisition  Regulation;  Miscallanaous 
Amendments  to  NASA  PAR 
Supplement 

AGENCY:  Office  of  Procurement, 

Acquisition  Liaison  Division,  National 

Aeronautics  and  Space  Administration    ' 

(NASA). 

ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
NASA  Federal  Acquisition  Regulation 
Supplement  (NFS)  to  reflect  a  niunber  of 
miscellaneous  changes  dealing  with 
NASA  internal  and  administrative 
matters,  such  as  the  NASA  FAR 
Supplement  rewrite  and  reassignment  of 
duties  in  the  Office  of  Procurement. 
EFFECTIVE  DATE:  July  31, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  K.  Beck,  (202)  358-0482. 

SUPPLEMENTARY  INFORMATION: 

Availahility  of  NASA  FAR  Supplement 

The  NASA  FAR  Supplement,  of 
which  this  rule  is  a  part,  is  available  in 
its  entirety  on  a  subscription  basis  from 
the  Superintendent  of  Dociunents, 
Government  Printing  Office, 
Washington,  DC  20402,  telephone 


number  (202)  512-1800.  Qte  GPO 
Subscription  Stock  Number  933-003- 
00000-1.  It  is  not  distributed  to  the 
pubUc,  either  in  whole  or  in  part, 
directly  by  NASA. 

Rewrite  of  NASA  FAR  Supplement 

NASA  is  reviewing  and  rewriting  48 
CFR  chapter  18,  the  NASA  FAR 
Supplement,  in  its  entirety  in  order  to 
implement  reconunendations  of  the 
National  Performance  Review.  During 
this  review,  NASA  is  eliminating 
reporting  requirements  and  maldng 
other  changes  in  order  to  reduce  and 
simplify  the  regulation.  This  rule  is  part 
of  the  effort  to  simplify  NASA's 
regulations. 

Summary  of  Changes 

Part  1801 — ^Federal  Acqtiisition 
Regulations  System — Unnecessary 
words  and  sections  in  subparts  1801.1 
to  1801.4  are  eliminated.  Section 
1831.101  on  deviations  from  cost 
principles  is  moved  to  1804.471(c) 

Part  1810 — Specifications,  Standards, 
and  Other  Piirchase  Descriptions — 
Unnecessary  words  and  duplicative 
poUcy  are  removed. 

Part  1814— Sealed  Bidding- 
Unnecessary  words,  sentences  and 
section  are  eliminated. 

Subpart  1815.1 — General 
Requirements  for  Negotiation — Subpart 
is  eliminated  because  it  is  imnecessary 
guidance. 

Subpart  1815.4 — Solicitation  and 
Receipt  of  Proposals  and  Quotations — 
Unnecessary  paragraphs,  sentence  and 
words  are  eliminated. 

Subpart  1815.5 — Unsolicited 
Proposals — Section  1815.502  is  revised 
to  emphasize  that  NASA  encoiuages 
imsolicited  proposals  that  are  unique 
and  innovative.  Sections  1815.503. 
1815.504-70,  and  1815.506  are  revised 
to  remove  unnecessary  words. 

Subpart  1815.6 — Source  Selection — 
Unnecessary  paragraphs,  sentence  and 
words  are  eliminated. 

Subpart  1815.10 — ^Preaward,  Award, 
and  Postaward  Notifications,  Protests, 
and  Mistakes — Unnecessary  words  are 
eliminated. 

Part  1827— Patents,  Data,  and 
Copyrights — Unnecessary  words  are 
removed. 

Part  1833 — Protests,  Disputes,  and 
Appeals — Paragraphs  1833.104(a)  and 
(d)  are  revised  in  order  to  correct 
references  to  FAR  sections. 

Part  1835 — Research  and 
Development  Contracting — ^Unnecessary 
words  are  removed.  The  following 
paragraphs  and  sections  are  removed 
because  they  are  covered  elsewhere:  . 
1835.003(b)  (covered  by  FAR  35.003(b)), 
1835.003-70  (covered  by  1835.070(a) 


and  1852.235-70),  1835.003-71(a) 
(covered  by  1827.373(b)),  1835.003- 
71(b)  (covered  by  1835.070(c)),  and 
1835.071  (covered  by  1846.270(a)). 

Part  1837 — Service  Contracting — 
Section  1837.000  is  eliminated  because 
it  is  imnecessary. 

Part  1839 — ^Acquisition  of  Information 
Resources — Unnecessary  words  are 
removed.  Revises  thresholds  based  on 
ourent  delegations  from  GSA. 

Part  1846 — Quality  Assurance — 
Unnecessary  words  are  removed. 
Section  1846.670-2(a)  and  paragraph  (a) 
of  the  clause  at  1852.246-72  are  revised 
to  clarify  that  the  clause  applies  only  to 
deliveries  to  the  Government. 

Part  1849 — ^Termination— Dollar 
thresholds  in  1849.111-71  are  revised  in 
order  to  eliminate  the  requirement  for  a 
Board  to  review  and  approve  a 
Termination  Contracting  Officer's 
actions  involving  amounts  up  to  $1 
million  and,  imder  complete 
terminations,  fee  up  to  $100,000. 
1849.102-70, 1849.111-72,  and 
1849.111-74  are  clarified.  In  order  to 
conform  to  FAR  49.110(a),  detailed 
instructions  in  1849.603-70(d)(l)  and 
(2)  are  replaced  with  references  to  FAR 
15.808(a). 

Part  1852 — Solicitation  Provisions 
and  Contract  Clauses — A  clause  is 
revised  as  discussed  imder  part  1846. 

Part  1853 — Forms — Unnecessary 
words  in  1853.101, 1853.103, 1853.104, 
and  1853.105  are  eliminated.  The 
requirement  in  1853.105  to  obtain 
approval  from  NASA  Headquarters  prior 
to  using  computer  generated  forms  is 
eliminated.  Sections  1853.204, 
1853.216-70  and  1853.242-70  through 
1853.242-72  are  revised  to  eliminate 
redtmdant  words.  A  reference  in 
1853.249(b)  is  corrected. 

Subpart  1870.1 — NASA  Acquisition 
of  Investigations  System — Unnecessary 
words  are  removed. 

Subpart  1870.2— NASA  Research 
Annoimcement  System — Unnecessary 
words  are  removed.  In  paragraph  16 
about  canceling  NRA's.  the  reference  to 
the  Commerce  Business  Daily  (CBD)  is 
removed  because  the  CBD  does  not 
publish  cancellation  notices. 

Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  tmder  the  Regidatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.). 


List  of  Subjects  in  48  CFR  Parts  1801, 
1803, 1804, 1805, 1808, 1809, 1810, 
1812, 1814, 1815, 1810, 1822. 1825, 
1827, 1829. 1831. 1833, 1835. 1837. 
1839, 1846, 1849, 1850, 1852, 1853 Wld 
1870 

Government  procurement. 
Thomas  S.  Luedtke, 

Deputy  Associate  Administrator  for 
Procurement. 

Accordingly.  48  CFR  parts  1801. 1803, 
1804, 1805, 1808, 1809,  1810. 1812. 
1814. 1815, 1819, 1822,  1825, 1827, 
1829. 1831, 1833, 1835, 1837, 1839, 
1846. 1849, 1850, 1852.  1853  and  1870 
are  amended  as  follows. 

1.  The  authority  citation  for  48  CFR 
parts  1801. 1803, 1804, 1805, 1808, 
1809, 1810, 1812, 1814, 1815, 1819, 
1822, 1825, 1827. 1829, 1831, 1833, 
1835, 1837, 1839. 1846, 1849. 1850, 
1852, 1853,  and  1870  continues  to  read 
as  follows: 

Authoritjr:  42  U.S.C  2473(c)(1). 

PART  1801— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

2.  Section  1801.000  is  revised  to  read 
as  follows: 

1801.000    Scope  of  part 

This  part  sets  forth  general 
information  about  the  National 
Aeronautics  and  Space  Administration 
(NASA)  Federal  Acquisition  Regulation 
(FAR)  Supplement. 

Subpart  1801.1— Purpose,  Auttiority, 
Issuance 

1801.101  [Removed] 

3.  Section  1801.101  is  removed. 

4.  Paragraphs  (a)  and  (b)  of  section 

1801.102  are  revised  to  read  as  follows: 

1801.102    Authority. 

(a)  The  National  Aeronautics  and 
Space  Act  of  1958  (Pub.  L.  85-568;  42 
U.S.C.  2451  et  seq.). 

(b)  10  U.S.C.  chapter  137. 

«        •        •        *        * 

5.  Paragraph  (a)(3)  of  section 
1801.104-1  is  revised  to  read  as  follows: 

1801.104-1    Publication  and  code 
arrangement 

(a)*  *  * 

(3)  A  separate  loose-leaf  edition. 

•        *        *        *        • 

6.  Section  1801.104-2  is  revised  to 
read  as  follows: 

1801.104-2    Arrangement  of  regulations. 

(a)  Unless  otherwise  stated,  cross 
references  are  to  parts  or  subdivisions  of 
the  regulations  in  this  chapter. 
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(b)  The  regulations  in  this  chapter 
may  be  referred  to  as  the  NASA  FAR 
Supplement  or  the  NFS. 

(c)  A  NFS  "version"  is  the  basic  loose- 
leaf  edition  NFS  with  all  NFS  Directive 
(NFSD)  change  pages  filed  up  to  and 
including  the  NFSD  number  that 
corresponds  to  the  "version"  number. 
For  example,  for  the  1989  edition  of  the 
NFS,  Version  89.3  consists  of  pages 
from  NFSD  89-0  (basic  NFS),  with 
change  pages  filed  fit>m  NFSD's  89-1, 
89-2.  and  89-3. 

7.  Section  1801.104-3  is  revised  to 
read  as  follows: 

1801.104-3    Copies. 

Subscriptions  to  the  following 
publications  may  be  obtained  by  writing 
to  Superintendent  of  Documents.  U.S. 
Goverrunent  Printing  Office  (GPO). 
Washington.  DC  20402,  or  by  calling 
(202)  512-1800.  Telephone  orders  may 
be  charged  to  Visa,  Mastercard,  or  a 
GPO  Deposit  Accoimt.  A  subscription 
consists  of  the  basic  edition,  plus  all 
changes  issued  for  an  indefinite  period. 
The  prices  and  periods  of  subscriptions 
are  set  by  GPO. 

NASA  FAR  SUPPLEMENT  (NFS) 
GPO  Subscription  (Subscript)  Stock 
No.  933-003-00000-1 
FEDERAL  ACQUISITION 
REGULATION  (FAR) 
GPO  Subscript.  Stock  No.  922-OOfr- 
00000-8  (Note:  The  FAR  is  not  a 
NASA  publication.) 
Public  libraries  that  possess  title  48, 
Code  of  Federal  Regulations  (CFR)  are 
also  a  soiuce  of  information,  but  this 
soiuce  is  updated  only  once  each  year. 

8.  Section  1801.104-370  is  revised  to 
read  as  follows: 

1801.104-370    Internal  dissemination. 
The  Office  of  Procurement,  NASA 
Headquarters  (Code  HK),  distributes  the 
Federal  Acquisition  Regulation  (FAR), 
Federal  Acquisition  Regulation 
Circulars  (FAC).  NASA  FAR 
Supplement  (NFS).  NFS  Directives 
(NFSD).  Procurement  Notices  (PN).  and 
Prociu«ment  Information  Circulars  (PIC) 
direcUy  to  NASA  Headquarters  offices 
and  to  installation  distribution  points. 
Mrs.  Cynthia  O'Bryant  (202-358-1248) 
is  the  contact  point  for  Headquarters 
personnel  and  the  installation 
distribution  points.  NASA  center 
personnel  may  be  placed  on  the 
distribution  list  or  may  obtain  extra 
copies  by  contacting  the  designated 
distribution  point  for  their  installation. 
(Do  not  order  these  documents  on  a 
NASA  Form  2  from  the  Goddard  Space 
Flight  Center.) 

9.  Section  1801.105  is  revised  to  read 
as  follows: 


1801.106    0MB  ^>proval  under  the 
Paperwork  Reduction  Act 

(a)  NASA  FAR  Supplement 
requirements.  The  following  OMB 
control  numbers  apply: 


NASA  FAR  Supplement 
segment 

OMB  control 
No. 

1815.406-70{b)(5)(iiO  

2700-0082 

1 81 5.608-72 

2700-0080 

1819 

2700-0073 

1819.72 

1 827 

2700-0078 
2700-0052 

1843 

2700-0054 

NF  533 ;. 

2700-0003 

NF  667 

2700-0004 

NF  1018 

2700-0017 

(b)  Solicitations  and  contracts. 
Various  requirements  in  a  solicitation  or 
contract,  generally  in  th§  statement  of 
work,  are  not  tied  to  specific  paragraphs 
cleared  in  paragraph  (a)  of  this  section, 
yet  require  information  collection  or 
recordkeeping.  The  following  OMB 
control  numbers  apply  to  these 
requirements:  2700-0086  (small 
purchases),  2700-0087  (solicitations 
that  may  result  in  bids  or  proposals  not 
exceeding  $500,000),  2700-0085 
(solicitations  that  may  result  in  bids  or 
proposals  exceeding  $500,000),  2700- 
0088  (contracts  not  exceeding 
$500,000),  and  2700-0089  (contracts  not 
exceeding  $500,000).  These  OMB 
control  numl>ers.  as  applicable,  shall  be 
displayed  in  the  upper  right  hand 
comer  of  the  cover  page  of  each 
solicitation/contract.  Overprinting  is 
authorized  by  1853.104. 

10.  Subpart  1801.2  is  revised  to  read 
as  follows; 


Subpart 

18012    Administration 

1801.270 

Amendment  of  regulation. 

Revisions. 

Procurement  notices. 

Effective  date. 

Numbering. 

NASA  DTOcedures  for  FAR 

1801.270-1  

1801.270-2 

1801270-3 

1801270-4 

1801271  

1801272 

and  NFS  changes. 
Procurement  information 

circulars. 

Sut>part  1801.2— Administration 

1 801 .270    Amendment  of  regulation. 

1801.270-1    Revisions. 

The  regulations  in  this  chapter  are 
amended  by  publishing  amendments  in 
the  Federal  Register  and  by  issuing 
NFSD's  containing  loose-leaf 
replacement  pages  revising  various 
segments  of  it  (also  see  1801.270-2). 
Each  replacement  page  bears  the  NFSD 
number  and  page  number  at  the  top.  A 
vertical  bar  at  the  side  of  a  line  indicates 
that  a  change  has  been  made  within  that 
line. 
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1801.270-2    Procurenwnt  noticac. 

(a)  The  regulations  in  this  chapter  are 
amended  by  publishing  amendments  in 
the  Federal  Register  and  by  issuing 
Procurement  Notices  (PN's)  when  it  is 
necessary  or  advisable  to  promulgate  as 
rapidly  as  possible  selected  material 
revising  this  regulation  in  advance  of  an 
NFSD. 

(b)  Unless  otherwise  indicated,  each 
FN  remains  in  effect  until  the  effective 
date  of  the  subsequent  NFSD 
incorporating  the  PN  or  imtil 
specifically  canceled. 

1801.270-3    Effective  date. 

(a)  Compliance  with  a  revision  to  the 
regulations  in  this  chapter  shall  be  in 
accordance  with  the  NFSD  or  PN 
containing  the  revision.  Procurements 
initiated  after  receipt  of  new  or  revised 
clauses  should,  to  the  maximum 
practicable  extent,  include  such  clauses. 

(b)  Unless  otherwise  stated, 
solicitations  that  have  been  issued,  and 
bilateral  agreements  for  which 
negotiations  have  been  completed, 
before  the  receipt  of  new  or  revised 
contract  clauses  need  not  be  amended  to 
include  the  new  or  revised  clauses  if 
including  them  would  unduly  delay  the 
procurement 

1801.270-^    Numbering. 

NFSD's  and  PN's  are  niunbered 
consecutively,  prefixed  by  the  last  two 
digits  of  the  calendar  year  of  issuance  of 
the  ourent  edition  of  the  NASA  FAR 
Supplement. 

1801.271    NASA  procedures  for  FAR  »d 
NFS( 


(a)  Informal  suggestions  for  improving 
the  regulations  in  this  chapter, 
includUng  correction  of  errors,  should  be 
directed  to  the  Contract  Management 
Division  (Code  HK). 

(b)(1)  Formal  requests  for  changes  to 
the  FAR  or  the  NFS  should  be  written 
and  contain, 

(i)  A  description  of  the  problem  the 
suggested  revision  is  designed  to  cure, 

(ii)  The  revision  in  the  form  of  a 
marked-up  copy  of  the  current  FAR  or 
NFS  language  or  the  text  of  any 
additional  language, 

(iii)  The  consequences  of  making  no 
change  and  the  benefits  to  be  expected 
from  a  change,  and 

(iv)  Any  other  information  necessary 
for  imderstanding  the  situation,  such  as 
relationship  between  FAR  and  NFS 
coverage,  legal  opinions,  coordination 
with  other  offices,  and  existing 
agreements. 

(2)  Formal  requests  for  FAR  and  NFS 
changes  should  be  sent  to  the  Associate 
Administrator  for  Prociuement  (Code 
HK).  Requests  fi'om  Headquarters  offices 


should  originate  at  the  division  level  or 
higher,  while  installation  requests 
should  be  signed  at  the  procurement 
officer  or  hi^er  level. 

1801.272    Procurement  Information 
Circulars. 

(a)  The  Procxuement  Information 
Circular  (PIC)  is  used  for  internal 
dissemination  of  procurement-related 
information  and  directives  not  suitable 
for  inclusion  in  the  NFS.  The  Contract 
Management  Division  (Code  HK)  is 
responsible  for  issuing  PIC's. 

(b)  PIC's  are  numbered  on  a  calendar 
year  basis,  beginning  with  number  1, 
prefixed  by  the  last  two  digits  of  the 
year.  To  ensure  periodic  review,  PIC's 
normally  will  automatically  expire  on  . 
December  31  of  the  year  of  issuance. 

Subpart  1801.3— Agency  Acquisition 
Regulations 

11.  Paragraphs  (b)  introductory  text, 
(b)(1)  intitxiuctory  text,  and  (b)(2)(i)  of 
section  1801.301  are  revised  to  read  as 
follows: 


1801.301 

*        * 


Policy. 


(b)  All  procurement  policies, 
regulations,  procedures,  and  forms 
requiring  publication  for  public 
comment  in  accordance  with  41  U.S.C. 
418b.  This  statute  requires  publication 
where  there  will  be  a  significant  effect 
beyond  the  internal  operating 
procedures  of  the  agency  or  a  significant 
cost  or  administrative  impact  on 
contractors  or  offerors. 

(1)  The  statute  does  not  define 
"significant  effect  beyond  the  internal 
operating  procedures"  or  "significant 
cost  or  administrative  impact." 
Examples  of  policies  or  procedures  that 
fall  in  either  of  these  categories  are 
given  in  peuagraphs  (b)(1)  (i)  through 
(iv)  of  this  section. 

*        *        »        *        • 

(2)  *  *  * 

(i)  Security  procedures  for  identifying 
and  badging  contractor  personnel  to 
obtain  access  at  a  NASA  installation. 


12.  Section  1801.303  is  revised  to  read 
as  follows: 

1801.303    Publication  and  codification. 

Part,  subpart,  and  section  numbers  70 
through  89  are  reserved  for  NASA  FAR 
Supplement  use. 

Subpart  1801.4 — Deviation  from  ttte 
FAR 

13.  Section  1801.400  is  revised  to  read 
as  follows: 


1801.400    Scope  of  subpart 

This  subpart  prescribes  the  policies 
and  procedures  for  authorizing 
deviations  bom  the  NASA  FAR 
Supplement  and  the  FAR. 

1801.401, 1801.402, 1801.403, 1801.404, 
1801.405,1801.470    [Removed] 

14.  Sections  1801.401. 1801.402, 
1801.403. 1801.404. 1801.405.  and 

1801.470  are  removed. 

1801.471  [Anwnded] 

15.  and  16.  In  section  1801.471. 
paragraphs  (a)  and  (b)(2)  are  revised  and 
paragraph  (c)  is  added  to  read  as 
follows: 

1801.471    Procedure  for  requesting 
deviations. 

(a)  Requests  for  authority  to  deviate 
from  the  FAR  or  the  regulations  in  this 
chapter  shall  be: 

(1)  Submitted  to  the  Director,  Program 
Operations  Division,  Office  of 
Procurement,  NASA  Headquarters 
(Code  HS);  and 

(2)  Signed  by  the  prociu^ment  officer, 
(b)**  • 

(2)  A  full  description  of  the  deviation, 
the  circumstances  in  which  it  will  be 
used,  and  the  specific  contract  action(s) 
to  which  it  applies; 
*        *        •        *        » 

(c)  Requests  for  individual  deviations 
from  FAR  cost  principles  under  FAR 
31.101  shoiUd  provide  the  following 
information: 

(1)  The  name  and  phone  number  of 
the  contracting  officer; 

(2)  A  copy  of  the  contractor's  request 
for  cost  allowance; 

(3)  The  rationale  for  granting  the 
deviation  and  supporting  information, 
including  the  benefit  to  the 
Government; 

(4)  The  dollar  amoimt  involved;  and 

(5)  Any  other  information  considered 
relevant  to  the  request. 

PART  1803— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

1803.104-11    [Amended] 

17.  In  paragraphs  (b)  and  (c)  of  section 
1803.104-11,  "(Attii:  Code  HP)"  is 
revised  to  read  "(Attn:  Code  HS)". 

1803.303    [Amended] 

18.  In  paragraph  (a)  introductory  text 
of  section  1803.303,  "(Code  HP)"  is 
revised  to  read  "(Code  HS)". 

19.  In  paragraph  (c)  of  section 
1803.303,  "(Code  HP)"  is  revised  to  read 
"(Code  HS)",  and  "Code  HP"  is  revised 
to  read  "Code  HS". 

1803.806    [Amended] 

20.  In  section  1803.806,  "(Code  HP)" 
is  revised  to  read  "(Code  HK)". 


PART  1808— REQUIRED  SOURCES  OF 
SUPPUES  AND  SERVICES 

Subpart  1808.6— Acquisition  from 
Faderal  Prison  Industries,  Inc. 

1808.605    [Amended] 

21.  In  paragraph  (c)  of  section 
1808.605,  "(Code  HP)"  is  revised  to  read 
"(Code  HS)". 

PART  1809-CONTRACTOR 
QUAUFICATIONS 

Sut)part  1809.1— Responsible 
Prospective  Contractors 

1809.104-70    [Removed] 

22.  Section  1809.104-70  is  removed. 

Subpart  1809.4 — Debarment, 
Suspension,  and  ineligibility 

1808.404  [Amended] 

23.  In  paragraphs  (a)  and  (c)  of  section 
1809.404,  "Code  HP"  is  revised  to  read 
"Code  HS"  in  each  occurrence. 

1809.405  [Amended] 

24.  In  section  1809.405.  "(Code  HP)" 
is  revised  to  read  "(Code  HS)". 

1809.405-1    [Amended] 

25.  In  paragraph  (b)  of  section 
1809.405-1,  "(Code  HP)"  is  revised  to 
read  "(Code  HS)". 

1809.405-2    [Amended] 

26.  In  section  1809.405-2,  "(Code 
HP)"  is  revised  to  read  "(Code  HS)". 

1809.406-3    [Amended] 

27.  In  section  1809.406-3,  "(Code 
HP)"  is  revised  to  read  "(Code  HS)". 

1809.407-3    [Amended] 

28.  In  section  1809.407-3,  "(Code 
HP)"  is  revised  to  read  "(Code  HS)". 

1809.408    [Amended] 

29.  In  paragraph  (d)  of  section 
1809.408.  "(Attii:  Code  HP)"  is  revised 
to  read  "(Attii:  Code  HS)". 

30.  In  paragraph  (e)  of  section 
1809.408,  "(Code  HP)"  is  revised  to  read 
"(Code  HS)". 

1800.470-1    [Amended] 

31.  In  the  introductory  text  of  section 
1809.470-1,  "(Code  HP)"  is  revised  to 
read  "(Code  HS)". 

1809.470-3    [Amended] 

32.  In  section  1809.470-3,  "(Code 
HP)"  is  revised  to  read  "(Code  HS)". 

33.  Part  1810  is  revised  to  read  as 
follows: 


JMI 


PART  1810-SPECIFICATIONS. 
STANDARDS.  AND  OTHER  PURCHASE 
DESCRIPTIONS 

oOC< 

1810.001  Definitions. 

1810.002  Policy. 
1810.002-70    NASA  policy. 
1810.002-71    Performance-based 

contracting. 
1810.004    Selecting  specifications  or 

descriptions  for  use. 
1810.004-70    Additional  requirements. 
1810.004-71    Brand-name-oT-equal  purchase 

description. 

1810.007  Deviations. 

1810.008  Identification  and  availability  of 
specifications. 

1810.008-70    Brand-name-or-equal  awards. 
1810.011    Solicitation  provisions'and 
contract  clauses. 

1810.011-70    NASA  solicitation  provisions  . 
and  contract  clauses. 

Authority:  42  U.S.C.  2473(c)(1). 

18ia001    Definitions. 

Brand-name  product  means  a 
commercial  product  described  by  brand 
name  and  make  or  model  niunber  or 
other  nomenclature  by  which  it  is 
offered  for  sale  to  the  public  by  the 
manufacturer,  producer,  or  distributor. 

1810.002    Policy. 

Implementation  of  the  Metric 
Conversion  Act  of  1975,  as  amended, 
and  FAR  10.002(c).  shall  be  in 
accordance  with  the  policy  section  of 
NMI  8010.2,  Use  of  the  Metric  System 
of  Measurements  in  NASA  Programs. 

1810.002-70    NASA  policy. 

Whenever  a  specification  is  deemed 
inadequate,  the  contracting  officer  shall 
initiate  action  to  recommend  that  the 
activity  responsible  for  the  specification 
amend  or  revise  it  to  obviate  the 
necessity  for  repeated  departures  from 
the  specification. 

1810.002-71    Perromiance-t)ased 
contracting. 

Use  of  performance-based 
specifications,  where  feasible,  is  the 
preferred  method  for  establishing 
contract  requirements.  Requiring 
activities  shall,  to  the  maximum  extent 
practicable,  use  performance-based 
specifications,  purchase  descriptions 
and  statements  of  work  to  give 
contractors  freedom  to  iimovate  and 
economize,  and  to  hold  contractors 
accoimtable  for  the  end  results. 

1 81 0.004    Selecting  specifications  or 
descriptions  for  use. 

(a)  As  required  by  FAR  10.004(e), 
contracts  will  include  appropriate 
preservation,  packaging,  packing,  and 
marking  requirements.  The  services  of 
packaging  technicians  shall  be  used  to^ 


(1)  Develop  preservation,  packaging, 
packing,  and  marking  requirements;  and 

(2)  Assist  in  evaluating  contractors' 
packaging,  packing,  and  marking  cost 
estimates  or  charges. 

(b)  UnreaUstic  preservation, 
packaging,  packing,  and  marking 
requirements  should  be  reported  and 
changes  recommended  to  the  activity 
originating  the  requirement  and  to  the 
contracting  officer. 

18ia004-70    Additional  requirements. 

Many  specifications  cover  several 
grades  or  types  and  provide  for  options 
in  methods  of  inspection.  When  such 
specifications  are  used,  the  solicitation 
shall  state  specifically  the  grade,  type, 
or  method  of  inspection  on  which  offers 
are  to  be  based. 

18ia0O4-71    Brand-name-or-«nial 
purchase  description. 

(a)  Purchase  descriptions  containing 
references  to  one  or  more  brand-name 
products  followed  by  "or  equal"  may  be 
used  only  when  authorized  by  FAR 
10.004(b)(3)  and  in  accordance  with  this 
part  1810  (see  1810.008-70, 1810.011, 
and  1852.210-70). 

(b)  "Or  equal"  should  not  be  added  if 
it  is  determined  under  paragraph  (a)  of 
this  section  that  only  a  particular 
product  meets  the  essential 
requirements  of  the  Government  (e.g., 
when  the  required  supplies  can  be 
obtained  only  from  one  source  (see  FAR 
6.302-1)). 

(c)  To  the  extent  feasible,  all 
acceptable  brand-name  products  should 
be  referenced.  If  "brand-name-or-equal" 
is  used,  offerors  must  be  given  the 
opportunity  to  offer  products  other  than 
those  referenced  by  brand  name  if  those 
products  will  meet  the  needs  of  the 
Government  in  essentially  the  same 
manner. 

(d)  "Brand-name-or-equal"  piurchase 
descriptions  should  set  forth  the  salient 
physical,  fimctional,  or  other 
characteristics  essential  to  the  needs  of 
the  Government.  Piuchase  descriptions 
should  contain  the  following 
characteristics,  in  addition  to  those  at 
FAR  10.004(b)(1),  to  the  extent 
available,  and  include  other  information 
necessary  to  describe  the  item: 

(1)  Complete  common  generic 
identification  of  the  item. 

(2)  Model,  make,  or  catalog  number 
for  each  brand-name  product,  and 
identity  of  the  commercial  catalog  in 
which  it  appears. 

(3)  Name  of  manufactiu«r,  producer, 
or  distributor  of  each  brand-name 
product  referenced  (and  address  if 
company  is  not  well  known). 

(e)  When  it  is  needed  to  describe  the 
item  required,  a  commercial  catalog 
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description,  or  pertinent  extracts,  may 
be  used  if  the  description  is  identified 
in  the  solicitation  as  being  that  of  the 
manufiactiirer,  producer,  or  distributor. 
The  contracting  officer  shall  ensure  that 
a  copy  of  any  catalog  referenced  (except 
parts  catalogs)  is  available  on  request  for 
review  by  offerors  at  the  contracting 
office. 

(f)  Offerors  offering  brand-name 
products  shall  not  be  required  to  furnish 
samples;  however,  solicitations  may 
require  the  submission  of  samples  from 
offerors  proposing  "or  equal"  products. 

(g)  Proposals  offering  products 
differing  from  brand-name  products 
referen^d  in  a  "brand-name-or-equal" 
purchase  description  shall  be 
considered  for  award  if  the  contracting 
officer  determines  under  the  provision 
at  1852.210-70  that  the  offered  products 
meet  the  sahent  characteristics  required 
byihe  solicitation.  Offers  shall  not  be 
rejected  because  of  minor  difiierences  in 
design,  construction,  or  features  that  do 
not  affect  the  suitability  of  the  products 
for  their  intended  use. 

(h)  Except  as  provided  in  paragraph 
(i)(l)  of  this  section,  when  a  "brand- 
name-or-equal"  purchase  description  is 
included  in  a  solicitation,  the  following 
shall  be  inserted  after  each  item  so 
described  in  the  solicitation  for 
completion  by  the  offeror: 

Ofieriiig: 
Manufacturer's  Name 


Brand 


No. 


(i)(l)  Where  components  of  an  end 
item  are  described  in  the  solicitation  by 
a  "brand-name-or-equal"  piuchase 
description  and  the  contracting  officer 
determines  that  applying  the  provision 
at  1852.210-70  to  them  would  be 
impracticable,  the  requirements  of 
paragraph  (h)  of  this  section  shall  not 
apply.  In  such  cases,  if  the  provision  is 
included  in  the  solidtatioh  for  other 
reasons,  a  statement  substantially  as 
follows  shall  be  included: 

The  provision  entitled  Brand  Name  or 
Equal  does  not  apply  to  the  following 
components: 

(List  the  components  to  which  the 
provision  does  not  apply.) 

(2)  If  the  contracting  officer 
determines  that  the  provision  at 
1852.210-70  should  apply  only  to 
certain  components,  the  requirements  of 
paragraph  (h)  of  this  section  shall  apply 
to  them,  and  a  statement  substantially  as 
follows  shall  be  included: 

The  provision  entitled  Brand  Name  or 
Equal  applies  to  the  following  components: 

(List  the  components  to  which  the 
provision  applies.) 


(j)  The  policies  and  procedures 
prescribed  in  paragraphs  (a)  through  (i) 
of  this  section  apply  to  sealed-bid  and 
negotiated  prociuements.  If  use  of  the 
provision  is  not  practicable  (as  may  be 
the  case,  for  example,  in  exigency 
piuchases),  suppliers  shall  be  informed 
that  proposals  offering  products 
different  from  the  products  referenced 
by  brand  name  will  be  considered  if  the 
contracting  officer  determines  that  they 
are  equal  in  all  significant  and  material 
respects  to  the  products  referenced. 

1810.007  Deviations. 

If  an  exception  or  deviation  bom  a 
Federal  or  military  specification  is 
required—* 

(a)  The  contracting  officer  shall, 
before  issuing  the  solicitation,  submit  a 
fully  dociunented  and  justified  request 
for  the  deviation  to  the  procurement 
officer;  and 

(b)  The  proctuement  officer  shall 
comply  with  FAR  10.007(a). 

1810.008  Identmcation  and  availability  of 
specifications. 

Each  solicitation  shall  include  the 
applicable  specifications,  standards, 
plans,  drav^ngs,  and  other  pertinent 
dociunents,  or  shall  state  where  they 
can  be  obtained  or  examined. 

1810.006-70    Brand-name-of^uai  awards. 

Award  documents  shall  identify  or 
incorporate  by  reference  an 
identification  of  the  specific  products 
the  contractor  is  to  furnish.  TTiis 
identification  shall  include  any  brand 
name  and  make  or  model  niunber, 
descriptive  material,  and  any 
modifications  of  brand-name  products 
specified  in  the  solicitation.  Included  in 
this  requirement  are  those  instances  in 
which  (a)  the  description  of  the  end 
item  contains  "brand-name-or-equal" 
piutihase  descriptions  of  components  or 
of  accessories  related  to  the  end  item 
and  (b)  the  solicitation  includes  the 
provision  at  1852.210-70  as  appUcable 
to  such  components  or  accessories  (see 
1810.004-70(1)). 

1810.01 1    Solicitation  provisions  and 
contract  clauses. 

18ia011-70    NASA  solicitation  provisions 
and  contract  clauses. 

(a)  When  a  "brand-name-or-equal" 
purchase  description  is  used,  the 
contracting  officer  shall  insert  in  the 
solicitation  the  provision  at  1852.210- 
70,  Brand  Name  or  Equal. 

(b)  The  contracting  officer  shall  insert 
the  provision  at  1852.210-71, 
Descriptive  Literatiue  for  Used  Material, 
in  solicitations  containing  FAR 
provision  52.210-6,  Listing  of  Used  or 
Reconditioned  Material.  Residual 


Inventory,  and  Former  Government 
Surplus  Property.  Insert  the  information 
needed  to  make  a  determination  that  the 
items  to  be  furnished  can  reasonably  be 
expected  to  conform  to  the  requirements 
of  the  solicitation. 

(c)  The  contracting  officer  may  insert 
a  clause  substantially  as  stated  in 
1852.210-72.  Supplies  and/or  Services 
to  be  Furnished,  in  all  solicitations  and 
contracts  to  indicate  the  items  to  be 
delivered.  Insert  the  item  number, 
description  of  the  supplies  (see  FAR 
2.101  for  definition)  and/or  services  to 
be  furnished,  quantities  to  be  furnished, 
unit  and  itnit  price  (if  applicable),  and 
total  dollar  amoimt.  The  coliunn 
headings  may  be  modified  for  what  is 
being  acquired  and  the  type  of  contract. 

(d)  The  contracting  officer  shall  insert 
a  clause  substantially  as  stated  at 
1852.210-75,  Packaging  and  Marking,  in 
solicitations  and  contracts  where  the 
packaging  and  marking  requirements  of 
NASA  Handbook  (NHB)  6000.1  and/or 
MIL-STD-2073-1  and  MIL-STD-2073- 
2  are  appropriate.  Insert  the  applicable 
information  for  the  particular 
prociuement.  Substitute  Alternate  I  for 
paragraphs  (a),  (b).  (c).  and  (d)  of  the 
basic  clause  if  commercial  packing  and 
marking  practices  are  to  be  used.  Add 
Alternate  II  if  space  flight  item(s)  are  to 
be  delivered. 

PART  1812— CONTRACT  DELIVERY 
OR  PERFORMANCE 

Subpart  1812.3— Priorities  and 
Allocations 

1812.302    [Amended] 

34.  In  section  1812.302(a),  the  phrase 
"Headquarters  Acquisition  Liaison 
Etivision.  Code  HP"  is  revised  to  read 
"Headquarters  Program  Operations 
Division,  Code  HS". 

1812.303-70    [Amended] 

35.  In  paragraph  (e)  of  section 
1812.303-70,  the  phrase  "The 
Headquarters  Acquisition  Liaison 
Division  (Code  HP)"  is  revised  to  read 
"The  Headquarters  Program  Operations 
Division  (Code  HS)",  and  at  the  end  of 
the  paragraph,  "Code  HP"  is  revised  to 
read  "Code  HS". 

PART  1814— SEALED  BIDDING 

Subpart  1814.2— Solicitation  of  Bids 

1814.201-2    [Removed] 

36.  Section  1814.201-2  is  removed. 

37.  and  38.  In  section  1814.201-5, 
paragraph  (a)  is  revised,  paragraph  (b)  is 
removed,  and  paragraph  (c)  is 
redesignated  as  paragraph  (b)  to  read  as 
follows: 


1 81 4.201  -5    Part  IV— Representations  and 
instructions. 

Section  M — ^Evaluation  factors  for 
award. 

(a)  The  contracting  officer  shall  state 
if  award  is  to  be  made  in  the  aggregate 
(all-or-none  basis)  or  by  specified 
groups  of  items. 

(b)*  *  • 

1814.201-670    [Amended] 

39.  In  section  1814.201-670, 
paragraph  (b),  a  period  is  added  after 
"1814.201-5(a)",  and  the  phrase  "and 
(b)  and  FAR  52.214-10  and  52.215-16." 
is  removed. 

40.  In  section  1814.201-670, 
paragraph  (c),  the  last  sentence  is 
removed. 

41.  Paragraph  (d)  of  section  1814.201- 
670  is  revised  to  read  as  follows: 


1814.201-670 
provisions. 


NASA  solicitation 


(d)  If  a  pre-bid  conference  is  planned, 
the  contracting  officer  shall  insert  the 
provision  at  1852.215-77,  Preproposal/ 
Prebid  Conference.  See  1815.407-70(f). 

Subpart  1814.4— Opening  of  Bids  and 
Award  of  Contract 

42.  Section  1814.404-1  is  revised  to 
read  as  follows: 

1814.404-1    Cancellation  of  invitations 
after  opening. 

(a)  The  authority  to  make  the 
determination  at  FAR  14. 404-1  (c)  is 
delegated  to  the  contracting  officer, 
except  as  provided  in  paragraph'(b)(2)  of 
this  section. 

(b)  A  determination  under  FAR 
14.404-l(c)(6)  or  (7)  that  includes  an 
authorization  to  complete  the 
acquisition  through  negotiation  (see 
FAR  14.404-l(e)(l))  shall  be  approved 
by  the  proctuement  officer,  who  shall 
obtain  the  advice  of  the  Chief  Coimsel 
before  making  this  determination. 

1814.404-170    [Removed] 

43.  Section  1814.404-170  is  removed. 

44.  Paragraph  (a)  of  section  1814.406- 
3  is  revised  to  read  as  follows: 

1814.406-3    Other  mistalces  disclosed 
before  award. 

(a)  The  Associate  Administrator  for 
Proctuement  is  authorized  to  permit  the 
correction  of  bids  under  FAR  14.406- 
3(a)  and  (b)  and  the  award  of  a  contract 
under  FAR  14.406-3(d).  Procurement 
officers  are  authorized  to  permit 
withdrawal  of  bids  when  the  conditions 
in  FAR  14.406-3(c)  are  met. 
•        •        •        •        * 

45.  In  paragraph  (b)  of  section 
1814.406-3  the  comma  after  the  word 


"and"  is  removed  and  the  phrase  "as  an 
alternative,"  is  removed. 

1814.406-4    [Amended] 

46.  In  the  introductory  text  of  section 
1814.406-4,  the  phrase  "installation's 
Office  of  is  removed  and  paragraph  (c) 
of  section  1814.406-4  is  removed. 

47.  Paragraph  (a)  of  section  1814.407- 
1  is  revised  to  read  as  follows: 

1814.407-1    General. 

(a)  A  notice  of  award  as  a  specific 
dociunent  is  used  when  the  contracting 
officer  needs  to  inform  a  responsible 
bidder  that  its  offer  was  determined  to 
be  the  most  advantageous  to  the 
Government  (considering  only  price  and 
price-related  factors)  and  that  the  formal 
award  will  be  made  upon  satisfaction  of 
specified  pre-performance  conditions. 


1814.407-1    [Amended] 

48.  In  paragraph  (b)  of  section 
1814.407-1,  in  the  first  sentence,  the 
phrase  "in  sealed  bidding"  is  removed. 

49.  In  paragraph  (c)  of  section 
1814.407-1,  in  the  first  sentence,  the 
phrase  "in  sealed  bidding"  is  removed, 
and  in  the  third  sentence,  the  phrase  " 
for  use  in  sealed  bidding"  is  removed. 

50.  In  paragraph  (d)  of  section 
1814.407-1,  in  the  first  sentence,  the 
phrase  "in  sealed  bidding"  is  removed. 

51.  In  paragraph  (e)  of  section 
1814.407-1,  in  the  second  sentence,  the 
phrase  "a  reasonable  date  certain,"  is 
removed. 

52.  In  section  1814.407-1,  paragraph 
(f)  is  revised  to  read  as  follows: 


1814.407-1 

*         • 


General. 


(f)  The  notice  of  award  can  be  issued 
by  any  formal  written  means  such  as  a 
letter,  telegram  or  electronic  means.  The 
notice  should  be  substantially  the  same 
as  the  foUovnng  format. 

FORMAT*  *  •' 

*        •        *        *        • 

53.  In  section  1814.407-1,  under 
NOTES  at  the  end  of  FORMAT,  in 
paragraph  (g),  the  phrase  "a  reasonable 
date  certain,"  is  removed. 

PART  1815— CONTRACTING  BY 
NEGOTIATION 

Subpart  1815.1    [Removed] 

54.  Subpart  1815.1  is  removed. 

Subpart  1815.4— Solicitation  and 
Receipt  of  Proposals  and  Quotations 

55.  Section  1815.405-1  is  revised  to 
read  as  follows: 


1815.405-1    General. 

(a)  Solicitations  for  information  or 
planning  purposes  are  particularly 
useful  when  a  procurement  can  be 
properly  negotiated  only  after  potential 
offerors  have  had  an  opportimity  to 
become  familiar  with  a  large  quantity  of 
data,  or  when  it  would  be  desirable  to 
have  industry  participation  in 
formulating  and  reviewing  complex 
specifications  or  requirements. 

(b)  Solicitations  for  information  or 
planning  piuposes  may  not  be  used  as 
a  means  for  prequalifying  offerors. 

(c)  Requirements  for  automatic  data 
processing  equipment  or  support 
services  to  perform  specified  operations 
or  achieve  certain  results  may  be 
suitable  for  advance  review  and 
comment  by  the  private  sector  when 
diverse  approaches  to  accomplishing 
mission  objectives  may  be  feasible.  The 
material  made  available  in  advance  may 
vary  from  a  comprehensive  draft  of  a 
proposed  requirement  to  a  partial  draft; 
e.g.,  statement  of  work  and/or 
specifications  or  reports. 

1815.405-70    [Removed] 

56.  Section  1815.405-70  is  removed. 
1815.405-71    [Amended] 

57.  In  section  1815.405-71.  paragraph 
(b)  introductory  text,  the  first  sentence 
is  removed. 

58.  In  section  1815.406,  paragraph  (b) 
is  revised  to  read  as  follows: 

181 5.406    Preparing  requests  for  proposals 
(RFP's)  and  requests  for  quotations 
(RFQ's). 

(a)  •  •  • 

(b)  When  advisable,  particularly  in 
the  case  of  research  and  development, 
proposals  shall  be  requested  in  two 
parts: 

(1)  An  impriced  technical  proposal, 
and 

(2)  A  cost  proposal  cross-referenced  to 
the  technical  proposal  (see  1815.406- 
70). 

*        *        *        •        • 

59.  In  section  1815.406-5,  paragraph 
(b)(1)  is  removed,  the  existing 
paragraphs  (b)(2)  through  (b)(8)  are 
redesignated  as  paragraphs  (b)(1) 
through  (b)(7),  and  paragraph  (b)(8)  is 
added  to  read  as  follows: 

1 81 5.406-5    Part  IV— Representations  and 
Instructions. 


(b)*  *  • 

(8)  See  1846.470. 

60.  The  introductory  text  of  section 
1815.412  is  revised  to  read  as  follows: 


JMI 
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1 81 5.41 2    Late  proposals  and 
modifications. 

For  broad  agency  announcements 
listed  in  1835.016  and  SBIR  Phase  I  and 
Phase  n  solicitations — 


Subpart  1815.5— Unsolicited  Proposals 

1815.502  [Amendwl] 

61.  In  section  1815.502.  the  phrase  "of 
unsolicited  proposals"  is  revised  to  read 
"of  unique  and  innovative  unsolicited 
proposals". 

1815.503  [Amended] 

62.  In  section  1815.503.  paragraph  (a), 
the  last  sentence  is  removed. 

63.  In  section  1815.503,  paragraph  (b). 
in  the  first  sentence  the  phrase  "to 
agencies  in  addition  to  NASA,"  is 
revised  to  read  "to  other  agencies  or  to 
JPL  in  addition  to  NASA,"  and  in  the 
last  sentence,  the  phrase  "to  another 
agency  for  action"  is  revised  to  read  "to 
another  agency  or  JPL  for  action". 

64.  In  paragraph  (c)  of  section 
1815.503,  the  first  sentence  is  removed. 

1815.504-70    [Amended]  ^ 

65.  In  section  1815.504-70,  "(Code 
HP)"  is  revised  to  read  "(Code  HK)",  the 
phrase  "The  Headquarters  Office  of 
Small  and  Disadvantaged  Busfness 
Utilization  (Code  K)"  is  revised  to  read 
"The  Headquarters  Office  of 
Procurement  (Code  HK)",  and  the  last 
sentence  is  removed. 

1815.508    [Amended] 

66.  In  section  1815.506,  paragraph 
(a)(3)  is  removed. 

Subpart  1815.6— Source  selection 

67.  Section  1815.611  is  revised  to  read 
as  follows: 

181 5.61 1    Best  and  final  offers. 

For  competitive  procurements  of  $25 
million  or  more,  approval  of  the 
Associate  Administrator  for 
Procurement  (Code  HS)  is  required 
before  reopening  discussions  and 
requesting  additional  best  and  final 
offers.  For  competitive  procurements 
with  values  less  than  $25  million, 
approval  of  the  Prociuement  Officer  is 
required. 

1815.613-71    [Amended] 

68.  In  section  1815.613-71,  paragraph 
(a)  designation  and  heading  is  removed 
and  paragraph  (b)  is  removed. 

Subpart  1815.10— Preaward,  Award, 
and  Postaward  Notifications,  Protests, 
and  Matters 

69.  In  section  1815.1003-2,  paragraph 
(a)  introductory  text  is  revised  to  read  as 
follows: 


1815.1003-2    Policy. 

(a)  NASA  shall  debrief  an 
imsuccessful  competitor  in  accordance 
vdth  FAR  15.1003.  Debriefings  shall  be 
consistent  with — 


PART  1822— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

Subpart  1822.4 — Labor  Standards  for 
Contracts  Involving  Construction 

1822.406-13    [Amended] 

70.  In  section  1822.406-13,  "(Attn: 
Code  HP)"  is  revised  to  read  "(Attn: 
Code  HK)",  and  the  phrase  "The 
Acquisition  Liaison  Division  (Code 
HP)"  is  revised  to  read  "The  Contract 
Management  Division  (Code  HK)". 

Subpart  1822.8— Equal  Employment 
Opportunity 

1822.804-2    [Amended] 

/I.  In  section  1822.804-2,  "(Code 
HP)"  is  revised  to  read  "(Code  HK)". 

1822.807    [Amended] 

72.  In  section  1822.807,  the  phrase 
"the  Headquarters  Acquisition  Liaison 
Division  (Code  HP)"  is  revised  to  read 
"the  Headquarters  Contract 
Management  Division  (Code  HK)". 

PART  1825— FOREIGN  ACQUISITION 

Subpart  1825.72— Limitation  on 
Strategic  Defense  Initiative  (SDi) 
Contracting 

1825.7200    [Amended] 

73.  In  section  1825.7200,  the  phrase 
"the  Acquisition  Liaison  Division  (HP)" 
is  revised  to  read  "the  Program 
Operations  Division  (HS)". 

PART  1827— PATENTS,  DATA,  AND 
COPYRIGHTS 

Subpart  1827.3— Patent  Rights  Under 
Government  Contracts 

1827.372    [Amended] 

74.  In  paragraph  (a)(2)  of  section 
1827.372,  the  phrase  "The  objectives  of 
NASA  policy  with"  is  revised  to  read 
"The  objectives  with"  and  the  phrase 
"to  provide  their  widest"  is  revised  to 
read  "to  provide  widest". 

75.  In  paragraph  (a)(3)  of  section 
1827.372,  the  phrase  "the  objectives  of 
NASA  policy  with"  is  revised  to  read 
"the  objectives  with",  and  the  phrase 
"used  in  a  manner  to  promote"  is 
revised  to  read  "used  to  promote". 

76.  In  paragraph  (b)(1)  of  section 
1827.372,  the  phrase  "will  be  served  by 
this  action."  is  revised  to  read  "will  be 


served."  and  the  phrase  "request  for 
such  waiver"  is  revised  to  read  "request 
for  waiver". 

n.  In  paragraph  (i)(l)  of  section 
1827.372.  the  phrase  "structure  of 
which  the  contractor  is  a  part,  and 
includes"  is  revised  to  read  "structiue, 
and  includes". 

78.  In  paragraph  (i)(2)  of  section 

1827.372,  the  citation  "14  CFR  part 
1245.  subpart  2,  Licensing  of  NASA 
Inventions"  is  revised  to  read  "37  CFR 
part  404.  Licensing  Government  Owned 
Inventions",  and  the  citation  "14  CFR 
1245.211"  is  revised  to  read  "37  CFR 
404.10". 

1827.373    [Amended] 

79.  In  paragraph  (a)(1)  to  section 

1827.373.  the  phrase  "exceptions  set 
forth  in  paragraph"  is  revised  to  read 
"exceptions  in  paragraph" 

80.  In  paragraph  (b)  introductory  text 
of  section  1827.373.  the  phrase  "in  any 
NASA  contract  (and  solicitation 
therefor)  with"  is  revised  to  read  "in  all 
NASA  solicitations  and  contracts  with". 

81.  In  paragraph  (c)  introductory  text 
of  section  1827.373,  the  phrase  "imder 
the  circumstances  set  forth  in 
paragraphs  (c)(1)  through  (3)  of  this 
section"  is  revised  to  read  "under  the 
following  circumstances:". 

82.  In  paragraph  (c)(1)  of  section 
1827.373.  the  phrase  "For  the  piupose 
of  this  paragraph  (c)(1)"  is  revised  to 
read  "For  this  purpose". 

83.  In  paragraph  (c)(2)  of  section 
1827.373.  the  phrase  "agency  for  which 
the  contract  is  to  be  placed  does"  is 
revised  to  read  "agency  does". 

84.  In  paragraph  (d)  of  section 
1827.373.  the  phrase  "to  advise 
prospective  contractors"  is  revised  to 
read  "to  advise  offerors". 

85.  Paragraph  (f)  of  section  1827.373 
is  removed  and  paragraph  (g)  is 
redesignated  as  paragraph  (f)  and 
amended  by  adding  a  period  after  the 
word  "organization"  and  removing  the 
phrase  "but  the  matter  is  imcertain  at 
the  time  of  solicitation  (e.g.  the 
procurement  is  not  a  set-aside  and  is  not 
sole  source  to  a  large  business)." 

1827.374-1    [Amended] 

86.  In  paragraphs  (a)  and  (b)  of  section 
1827.374-1.  the  phrase  "In  any  NASA 
contract"  is  revised  to  read  "In  any 
contract". 

87.  In  paragraph  (c)  of  section 
1827.374-1.  the  phrase  "subpart  1.  shall 
apply"  is  revised  to  read  "subpart  1, 
apply"  and  the  phrase  "under  any 
NASA  contract"  is  revised  to  read 
"under  any  contract". 

88.  In  section  1827.374-1.  paragraph 
(f)  is  revised  to  read  as  follows: 
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1827.374-1    General. 

•  •        •        •        • 

(f)  Revocation  or  modification  of 
contractor's  minimum  rights. 
Revocation  or  modification  of  the 
contractor's  license  rights  (see 
1827.372(i)(2))  shall  be  in  accordance 
with  37  CFR  404.10,  for  subject 
inventions  made  and  reported  under 
any  contract  with  other  than  a  small 
business  firm  or  a  nonprofit 
organization,  and  in  accordance  with 
FAR  27.304-l(f)  for  subject  inventions 
made  and  reported  imder  any  contract 
with  a  small  business  firm  or  a 
nonprofit  organization.  The  contractor's 
right  to  appeal  a  determination  to 
revoke  or  modify  any  such  license  shall 
be  in  accordance  with  37  CFR  part  404, 
Licensing  of  Government  Owned 
Inventions. 

*  •        *        •       • 

89.  In  paragraph  (g)  to  section 
1827.374-1,  the  phrase  "under  any 
NASA  contract"  is  revised  to  read 
"under  any  contract". 

1827.374-3    [Amended] 

90.  In  paragraph  (a)  of  section 
1827.374-3,  the  phrase  "If  a  NASA 
contract"  is  revised  to  read  "If  a 
contract". 

1827.375-1    [Amended] 

91.  In  paragraph  (b)(1)  of  section 
1827.375-1,  the  phrase  "for  die  NASA 
installation"  is  revised  to  read  "for  the 
installation"  and  the  phrase  "made  by 
use  of  the  clause"  is  revised  to  read 
"made  in  the  clause". 

92.  In  paragraph  (b)(2)(ii)  of  section 
1827.375-1,  die  word  "NASA"  is 
removed. 

93.  In  paragraph  (b)(4)  of  section 
1827.375-1,  the  phrase  "at  the  request 
of  the  contractor  or  on  their  own 
initiative,"  is  removed. 

1827.375-2    [Amended] 

94.  In  paragraphs  (a)(1)  introductory 
text  and  (a)(2)  of  section  1827.375-2.  the 
word  "NASA"  is  removed. 

1827.375-3    [Amended] 

95.  In  paragraph  (a)  introductory  text 
of  section  1827.375-3,  the  phrase 
"review,  as  necessary,  the"  is  revised  to 
read  "review  the"  and  the  word  "their" 
is  removed. 

96.  In  paragraph  (e)(3)  of  section 
1827.375-3,  the  phrase  "obligations 
imposed  upon  the  contractor  by"  is 
removed. 

97.  In  paragraph  (f)  of  section 
1827.375-3.  die  word  "ordinarily"  is 
removed. 


Subpart  1827.4— Rights  In  Data  and 
Copyrights 

1827.404  [Amended] 

98.  In  paragraph  (e)(1)  of  section 
1827.404.  the  phrase  "accordance  with 
NASA  policy"  is  revised  to  read 
"accordance  with  pohcy". 

99.  In  paragraph  (e)(3)  of  section 
1827.404.  the  word  "itself'  is  removed. 

100.  In  paragraph  (g)  of  section 

1827.404.  the  phrase  "correct,  or  adding 
or  correcting,  any"  is  revised  to  read 
"correct  any". 

1827.405  [Amended] 

101.  In  paragraph  (a)(1)  of  section 

1827.405.  die  phrase  "die  NASA 
contracting  officer  or  the  NASA 
contract"  is  revised  to  read  "the 
contracting  officer  or  the  contract". 

102.  In  paragraph  (a)(3)  of  section 

1827.405,  die  word  "NASA"  is 
removed. 

1827.406  [Amended] 

103.  In  paragraph  (a)  of  section 

1827.406,  the  phrase  "for  most  needs" 
is  removed. 

104.  In  paragraph  (b)(1)  introductory 
text  of  section  1827.406,  the  phrase 
"that  may  be"  is  removed,  and  the  word 
"NASA"  is  removed. 

105.  In  paragraph  (b)(l)(i)  of  section 
1827.406.  die  word  "overall"  is 
removed. 

106.  In  paragraph  (b)(l)(ii)  of  section 
1827.406.  the  phrase  "of  the  contract 
work"  is  revised  to  read  "of  the 
contract". 

107.  In  paragraph  (b)(l)(iii)  of  section 
1827.406.  the  word  "work"  is  removed. 

108.  In  paragraph  (b)(l)(v)  of  section 
1827.406,  the  phrase  "of  the  contract"  is 
removed. 

109.  In  paragraph  (b)(2)  of  section 
1827.406,  the  word  "entire"  is  removed, 
the  phrase  "under  the  contract"  is 
removed,  and  the  phrase  "ensure 
appropriate  distribution  of  the  required 
reports"  is  revised  to  read  "ensure 
distribution  of  the  reports". 

1827.409    [Amended] 

110.  In  paragraph  (a)  of  sectioi^ 
1827.409.  the  last  sentence  is  removed. 

111.  In  paragraph  (b)  of  section 
1827.409,  the  phrase  "in  the  notice"  is 
removed,  and  the  word  "installation"  is 
removed. 

112.  In  paragraphs  (e),  (f),  and  (g)  of 
section  1827.409,  the  word  "as"  is 
removed. 

113.  In  paragraph  (h)  of  section 
1827.409.  the  phrase  "the  clause  at"  is 
removed. 

114.  In  paragraph  (i)  of  section 
1827.409,  the  word  "at"  is  removed. 


Sut)part  1827.6— Foreign  License  and 
Technical  Assistance  Agreements 

1827.670-1    [Amended] 

115.  In  section  1827.670-1.  the  phrase 
"by  the  NASA  contracting  officer"  is 
revised  to  read  "by  the  contracting 
officer". 

PART  1829— TAXES 

Subpart  1829.2— Federal  Excise  Taxes 

1829.203    [Amended] 

116.  In  paragraph  (a)  of  section 
1829.203.  the  phrase  "the  Acquisition 
Liaison  Division  (Code  HP)"  is  revised 
to  read  "the  Contract  Management 
Division  (Code  HK)". 

PART  1831— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

Subpart  1831.1— {Removed] 

117.  Subpart  1831.1  is  removed. 

PART  1833— PROTESTS,  DISPUTES, 
AND  APPEALS 

1833.103  [Amended] 

118.  In  paragraph  (c)  of  section 
1833.103,  the  phrase  "the  Acquisition 
Liaison  Division  (Code  HP)"  is  revised 
to  read  "the  Program  Operations 
Division  (Code  HS)". 

119.  In  section  1833.104  paragraph  (a) 
is  revised  to  read  as  follows: 

1833.104  Protests  to  GAO. 

(a)  General  procedures.  (1)  NASA 
personnel  shall  take  no  action  to 
respond  to  or  resolve  any  protest  filed 
writh  GAO  other  than  in  accordance 
with  this  part. 

(2)  The  notices  required  by  FAR 
33.104(a)(2)  shall  be  made  by  the 
contracting  officer. 

(3)  Upon  receiving  any 
commimication  from  a  protester  or  the 
GAO  regarding  a  protest,  the  cognizant 
procurement  officer  shall  immediately 
contact  Code  HS  for  guidance. 
Conversely,  upon  Headquarters  receipt 
of  notice  from  GAO  of  the  filing  of  a 
protest.  Code  HS  shall  immediately 
notify  the  cognizant  procurement 
officer.  This  is  usually  done  via 
telephone  and  constitutes  the  official 
notice  to  the  installation  that  a  protest 
has  been  filed. 

(4)  Within  3  work  days  of  being 
notified,  the  contracting  officer  shall 
forward  to  Headquarters  (Code  HS)  a 
copy  of  the  procurement  file  including 
all  documents  referred  to  in  FAR 
33.104(a)(3)(ii)  (A)  through  (G)  and  any 
othere  requested  by  Code  HS.  The 
contracting  officer's  statement  (FAR 
33.104(a)(3)(ii)(H))  shall  be  forwarded 
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no  later  than  ten  work  days  after  the 
contracting  officer  has  been  notified. 
The  contracting  officer's  statement  shall 
receive  the  concurrence  of  the 
installation  Chief  Counsel.  If  more  time 
is  needed,  requests  for  extension  may  be 
made  by  telephone  to  Headquarters, 
CodeHS. 

(5)  When  the  GAO  elects  to  use  its 
express  option  procedure,  the 
contracting  officer's  statement  shall  be 
forwarded  to  Code  HS  within  six  work 
days  after  the  contracting  officer  has 
been  notified.  If  that  is  not  possible,  a 
report  to  Code  HS  shall  be  made  by 
telephone. 

(6)  In  consultation  with  the  Office  of 
General  Counsel,  Headquarters  (Code 
HS)  shall  provide  the  information 
required  by  FAR  33.104(a)  to  the  GAO. 
*        •        •        •        * 

120.  In  paragraph  (b)(1)  of  section 
1833.104,  "(Code  HP)"  is  revised  to  read 
"(Code  HS)"  and  "Code  HP"  is  revised 
to  read  "CodeHS". 

121.  In  paragraphs  (c)  (1)  and  (2)  of 
section  1833.104,  "(Code  HP)"  is 
revised  to  read  "(Code  HS)"  and  "Code 
HP"  is  revised  to  read  "Code  HS". 

122.  In  section  1833.104,  the  first 
sentence  of  paragraph  (d)  is  revised  to 
read  as  follows,  and  in  the  last  sentence, 
"(Code  HP)"  is  revised  to  read  "(Code 
HS)": 

"If  the  protester  in  its  protest 
statement  or  later  in  the  process 
requests  docimients,  the  contracting 
officer  shall  forward  them  to  Code  HS 
with  the  documents  required  by  FAR 
33.104(a)(3),  within  three  work  days  of 
receipt  of  the  request." 

123.  In  paragraph  (e)  of  section 
1833.104,  "Code  HP"  is  revised  to  read 
"Code  HS". 

PART  1835— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

1835.003    [Amended] 

124.  In  section  1835.003,  paragraph 
(b)  is  removed  and  the  existing 
paragraph  (c)  is  redesignated  as 
paragraph  (b),  and  in  the  newly 
designated  paragraph  (b),  the  phrase 
"for  NASA  policy"  is  revised  to  read 
"for  policy". 

1835.003-70. 1835.003-71    [Removed] 

125.  Sections  1835.003-70  and 
1835.003-71  are  removed. 

1835.015    [Amended] 

126.  In  section  1835.015,  paragraph 
(b),  the  phrase  "For  NASA  policy  '  is 
revised  to  read  "For  policy". 

127.  Section  1835.016-70  is  revised  to 
read  as  follows: 


1835.016-70    NASA  Research 
Announcements. 

(a)  Scope.  This  subsection  1835.016- 
70  prescribes  regulations  and 
procediues  for  the  use  of  a  NASA 
Research  Announcement  (NRA),  a  form 
of  broad  agency  announcement  (see 
FAR  6.102(d)(2)).  An  NRA  is  used  to 
annoimce  research  interests  and,  after 
peer  or  scientific  review  using  factors  in 
the  NRA,  select  proposals  for  funding. 
Unlike  an  RFP  containing  a  statement  of 
work  or  specification  to  which  offerors 
are  to  respond,  an  NRA  provides  for  the 
submission  of  competitive  project  ideas, 
conceived  by  the  offerors,  in  one  or 
more  program  areas  of  interest  to  NASA. 
The  NRa  is  intended  to  be  used  for 
those  research  procurements  for  which 
it  would  be  impossible  to  draft  an 
adequate  RFP  in  sufficient  detail 
without  restraining  the  technical 
response  and  thus  hindering  the 
competition  of  ideas.  An  NRA  shall  not 
be  used  in  place  of  an  RFP  when  the 
prociuement  requirement  is  narrowly 
defined  and  it  is  necessary  to  use  a 
detailed  description  or  specification. 

(b)  Issuance.  (1)  Each  NRA  shall  be 
assigned  a  imique  number  in 
accordance  with  1804.7102-1. 

(2)  NRAs  may  remain  open  for 
proposal  submission  for  a  maximiun  of 
one  year.  They  may  not  be  amended  or 
modified  once  issued,  but  may  be 
reissued  by  assigning  a  new  niunber  and 
resynopsizing.  (See  also  paragraph  (g)  of 
this  section.)  NRAs  should  remain  open 
for  at  least  90  days. 

(3)  Before  issuance,  each  field- 
generated  NRA  shall  be  concurred  in  by 
the  pnxmrement  officer  and  approved 
by  the  installation's  director  or  a 
designee,  who  shall  serve  as  or 
designate  a  selecting  official.  Before 
issuance,  each  Headquarters-generated 
NRA  shall  be  concxured  in  by  General 
Counsel  (Code  GK)  and  the  Director, 
Headquarters  Acquisition  Division 
(Code  HW)  and  approved  by  the 
cognizant  Program  Associate 
Administrator  or  a  designee,  who  shall 
serve  as  or  designate  a  selecting  official. 
If  a  Headquarters-generated  NRA  may 
result  in  awards  by  a  NASA  field 
installation,  the  concurrence  of  that 
installation's  procurement  officer  may 
be  sought  in  place  of  or  in  addition  to 
Code  HW's  concurrence. 

(4)  The  contracting  officer  shall  assure 
that  the  NRA  is  synopsized  in  the 
Commerce  Business  Daily  (CBD).  The 
synopsis  required  by  FAR  35.016(c) 
satisfies  the  synopsis  requirement  at 
FAR  5.201;  the  synopsis  contemplated 
by  FAR  5.205  is  not  required.  The 
synopsis  shall  be  brief  and  provide  the 
address  for  obtaining  a  copy  of  the  NRA. 
The  technical  part  of  the  synopsis  is  to 


describe  an  area  of  interest  and  should 
not  exceed  50  words. 

(5)  The  NRA  shall  be  prepared, 
printed,  and  distributed  by  or  under  the 
direction  of  the  selecting  official. 
Distribution  shall  not  b^in  until  the 
conciurence  of  the  procurement  officer 
has  been  obtained  and  the  contracting 
officer  has  confirmed  that  the  synopsis 
requirements  have  been  met.  The  NRA 
shaU  be  distributed  to  each  office 
responsible  for  receipt  of  unsoUcited 
proposals  and  to  the  Office  of 
Procurement  (Code  HS). 

(c)  Content.  The  NRA  shall  consist  of 
the  following  items  in  the  order  shown. 
This  entire  package  shall  be  provided  in 
response  to  requests. 

(1)  Cover  The  cover  shall  display: 
(i)  "0MB  Approval  Number  2700- 

0087"  in  the  upper  right  comer. 

(ii)  Title  (centered,  in  uppercase). 

(iii)  "NASA  Research  Annoimcement 
Sohciting  Research  Proposals  for  the 

Period  Ending "  (centered,  on 

three  lines,  two  inches  below  the  title; 
insert  closing  date). 

(iv)  NRA  number  (centered,  two 
inches  below  closing  date). 

(v)  Official  address  for  office  issuing 
NRA  (centered,  at  bottom  of  cover). 

(2)  Summary  and  Supplemental 
Information. 

(i)  The  Summary  and  Supplemental 
Information  shall  not  exceed  two  pages 
and  shall  include: 

(A)  Title  (centered,  in  uppercase). 

(B)  Introductory  paragraphs 
describing  the  purpose  of  the  NRA  and 
the  period  for  receipt  of  proposals. 
When  proposals  received  during  this 
period  may  be  grouped  for  evaluation  at 
separate  times,  the  introductory 
paragraphs  shall  indicate  when 
evaluations  are  planned  and  shall 
include  the  following  remark: 

A  proposal  that  is  scientifically  and 
programmatically  meritorious,  but  that 
cannot  be  accepted  during  its  initial  review 
under  an  NRA  because  of  funding 
uncertainties,  may  be  included  in  subsequent 
reviews  unless  the  offeror  requests  otherwise. 

(C)  NRA  number. 

(D)  Address  for  submitting  proposals, 

including  "ATTN:  NRA ."  (Insert 

NRA  number.) 

(E)  Copies  required. 

(F)  Selecting  official's  title. 

(G)  Name,  address,  and  telephone 
number  for  additional  technical 
information. 

(H)  Name  and  telephone  number  of 
contracting  office  point  of  contact  for 
administrative  and  contractual 
information. 

(I)  Additional  instructions 
supplementing  the  Instructions  for 
Responding  to  NASA  Research 


Announcements  for  Solicited  Research 
Proposals  (see  subpart  1870.2).  Such 
information  shall  be  kept  to  the 
minimiun  necessary  and  shall  cite 
specific  "Instructions"  paragraphs 
supplemented. 

(J)  When  awards  will  be  chargeable  to 
funds  of  the  new  fiscal  year  and  the 
NRA  is  to  be  issued  before  funds  are 
available,  the  NRA  shall  contain  a 
statement  as  follows: 

Funds  are  not  presently  available  for 
awards  under  this  NRA.  The  Government's 
obligation  to  make  awards  is  contingent  upon 
the  availability  of  appropriated  funds  from 
which  payment  can  be  made  and  the  receipt 
of  proposals  that  NASA  determines  are 
acceptable  for  award  under  this  NRA. 

(ii)  The  Summary  and  Supplemental 
Information  may  include  estimates  of 
the  amount  of  funds  that  will  be 
available  and  the  number  of  anticipated 
awards.  A  breakdown  of  the  estimates 
by  research  area  may  also  be  shown. 

(iii)  The  Siunmary  and  Supplemental 
Information  may  indicate  that  proposals 
submitted  under  an  earUer  NRA  and 
held  for  subsequent  reviews  will  be 
considered  and  need  not  be 
resubmitted.  The  earlier  NRA 'shall  be 
identified  by  number  in  the  following 
statement: 

Proposals  for  which  no  selection  decision 

was  made  under  NRA and  held  for 

subsequent  reviews  will  be  considered  under 
this  NRA  and  need  not  be  resubmitted. 
(Insert  NRA  number). 

(3)  Technical  Description.  The  first 
page  shall  contain  the  NRA  number  and 
title  at  the  top.  A  brief  description  not 
exceeding  two  pages  is  preferable,  but  it 
should  be  detailed  enough  to  enable 
ready  comprehension  of  the  research 
areas  of  interest.  Specifications 
containing  detailed  statements  of  work 
should  be  avoided.  Any  program 
management  information  included  must 
be  liirdted  to  matters  that  are  essential 
for  proposal  preparation. 

(4)  Instructions  for  Responding  to 
NASA  Research  Announcements.  The 
NRA  shall  contain  instructions  in 
accordance  with  1870.203. 

(d)  Unsolicited  proposals.  (1) 
UnsoUcited  proposals  for  new  efforts 
that  are  witMn  the  scope  of  an  open 
NRA  shall  be  evaluated  in  accordance 
with  1815.506(b). 

(2)  Unsolicited  proposals  for  renewal 
of  ongoing  efforts  that  are  within  the 
scope  of  an  open  NRA  shall  be 
evaluated  in  accordance  with  1815.505- 
70. 

(3)  A  broad  agency  annoimcement  is 
not  an  "acquisition  requirement"  as  the 
term  is  used  in  FAR  lS.507(a)(2). 

(e)  Receipt  of  proposals,  evaluation, 
and  selection.  (1)  Proposals  shall  be 
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protected  as  provided  in  1815,^508-70 
and  1815.509-70. 

(2)  Evaluation,  selection,  and  award 
may  occtu-  diuing  or  alter  the  period 
established  for  receipt  of  proposals.  Late 
proposals  and  modifications  shall  be 
treated  in  accordance  with  1815.412  (a) 
and(b). 

(3)  When  more  than  one  time  is 
estabUshed  in  the  NRA  for  evaluating 
proposals,  proposals  received  prior  to 
the  time  established  will  be  considered 
as  part  of  the  initial  group  to  be 
evaluated.  Subsequent  groups  of 
proposals  to  be  evaluated  shall  be 
formed  from  those  proposals  received 
after  the  time  established  for  the  earlier 
evaluation  groups  and  prior  to  the  time 
estabUshed  for  a  subsequent  group, 
along  with  those  proposals,  if  any.  held 
over  imder  paragraph  (e)(8)  of  this 
section. 

(4)  The  selection  decision  shall  be 
made  following  peer  or  scientific  review 
of  a  proposal.  Peer  or  scientific  review 
shall  involve  (i)  evaluation,  outside 
NASA,  by  a  discipline  speciaUst  in  the 
area  of  the  proposal,  (ii)  evaluation  by 
an  in-house  specialist,  or  (iii)  both. 
Evaluation  by  speciaUsts  outside  NASA 
shall  be  conducted  subject  to  the 
conditions  in  FAR  15.413-2(1)  and  NFS 
1815.413  and  1815.413-2.  to  particular, 
the  selecting  official  shaU  ensiue 
compUance  with  FAR  15.413-2(0(5) 
regarding  the  designation  of  outside 
evaluators  and  avoidance  of  conflicts  of 
interest.  After  receipt  of  a  proposal  and 
before  selection,  scientific  or 
engineering  personnel  shall 
communicate  with  an  offeror,  regarding 
the  proposal,  only  for  the  purpose  of 
clarification,  as  defined  in  FAR  15.601, 
or  in  order  to  tmderstand  the  meaning 
of  some  aspect  of  the  proposal  that  is 
not  clear,  or  in  order  to  obtain 
confirmation  or  substantiation  of  a 
proposed  approach,  solution,  or  cost 
estimate. 

(5)  Competitive  range  determinations 
shall  not  he  made,  and  best  and  final 
offers  shall  not  be  requested. 

(6)  Part  of  a  proposal  may  be  selected 
imless  the  offeror  requests  otherwise.  In 
addition,  changes  to  a  selected  proposal 
may  be  sought  if  (i)  the  ideas  or  other 
aspects  of  the  proposal  on  which 
selection  is  based  are  contained  in  the 
proposal  as  originally  submitted,  and 
are  not  introduced  by  the  changes;  and 
(ii)  the  changes  sought  would  not 
involve  a  material  alteration  to  the 
requirements  stated  in  the  NRA. 
Changes  that  would  affect  a  proposal's 
selection  shall  not  be  sought.  When 
changes  are  desired,  they  may  be 
described  to  the  contracting  officer 
imder  paragraph  (e)(10)(u)  of  this 
section,  or  the  selecting  official  may 


request  revisions  from  the  offeror.  The 
changes  shall  not  transfer  information 
irom  one  offeror's  proposal  to  another 
offeror  (see  FAR  15.610(d)(2)).  When 
collaboration  between  offerors  would 
improve  proposed  research  programs, 
collaboration  may  be  suggested  to  the 
offerors. 

(7)  The  basis  for  selection  of  a 
proposal  shall  be  documented  in  a 
selection  statement  applying  the 
evaluation  factors  in  the  NRA.  The 
selection  statement  represents  the 
conclusions  of  the  selecting  official  and 
must  be  self-contained.  It  shall  not 
incorporate  by  reference  the  evaluations 
of  the  reviewers. 

(8)  A  proposal  that  is  scientifically 
and  programmatically  meritorious,  but 
that  is  not  selected  during  its  initial 
review  under  an  NRA,  may  be  included 
in  subsequent  reviews  unless  the  offeror 
requests  otherwise.  If  the  proposal  is  not 
to  be  held  over  for  subsequent  reviews, 
the  offieror  shaU  be  notified  that  the 
proposal  was  not  selected  for  award. 

(9)  The  selecting  official  shall  notify 
each  offeror  whose  proposal  was  not 
selected  for  award  and  explain  generally 
why  the  proposal  was  not  selected.  If 
requested,  the  selecting  official  shall 
arrange  a  debriefing  imder  1815.1003. 
with  the  participation  of  a  contracting 
officer. 

(10)  The  selecting  official  shall 
forward  to  the  contracting  officer — 

(i)  The  results  of  the  technical 
evaluation,  including  the  total  number 
of  proposals  received  under  the  NRA  by 
the  time  of  selection,  the  selection 
statement,  and  the  proposal(s)  selected 
for  funding; 

(u)  A  description  of  any  changes 
desired  in  any  offeror's  statement  of 
work,  including  the  reasons  for  the 
changes  and  any  effect  on  level  of 
funding; 

(iii)  u  a  contract  wiU  be  used  to  fund 
the  proposal,  a  description  of 
deUverables,  including  technical 
reports,  and  delivery  dates,  consistent 
with  the  requirements  of  the  NRA; 

(iv)  A  procurement  request; 

(v)  Comments  on  the  offeror's  cost 
proposal  (either  the  selecting  official's 
comments,  which  may  be  based  on  the 
reviewers'  comments,  or  copies  of  the 
reviewers'  comments  with  any  different 
conclusions  of  the  selecting  offieial); 
these  comments  shall  address  the  need 
for  and  reasonableness  of  travel, 
computer  time,  materials,  equipment, 
subcontracted  items,  pubUcation  costs, 
labor  hours,  labor  mix,  and  other  costs; 
and 

(vi)  A  copy  of  the  selected  proposal  as 
originally  submitted,  any  revisions,  and 
any  correspondence  irom  the  successful 
offeror. 
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(11)  The  selecting  official  may 
provide  to  the  contracting  officer  copies 
of  the  reviewers'  evaluations. 
Reviewers'  names  and  institutions  may 
be  omitted. 

(12)  The  selecting  official  may  notify 
each  offeror  whose  proposal  was 
selected  for  negotiation. 

(i)  The  notification  shall  state  that — 

(A)  The  proposal  has  been  selected  for 
negotiation; 

(B)  The  offeror's  business  office  will 
be  contacted  by  a  contracting  officer, 
who  is  the  only  official  authorized  to 
obligate  the  Government;  and 

(C)  Any  costs  incurred  by  the  offeror 
in  anticipation  of  an  award  are  at  the 
offeror's  risk. 

(ii)  The  notification  may  identify 
which  award  instrument  has  been 
recommended. 

(f)  Award.  If  a  contract  is  selected  as 
the  award  instrument  (see  FAR 
35.003(a)  and  1835.003(a)),  the 
contracting  officer  shall — 

(1)  Advise  the  offeror  that  the 
Government  contemplates  entering  into 
negotiations;  the  type  of  contract 
contemplated;  and  the  estimated  award 
date,  level  of  effort,  and  delivery 
schedule; 

(2)  Send  the  offeror  a  model  contract, 
if  necessary,  including  modifications 
contemplated  in  the  offeror's  statement 
of  work,  and  request  agreement  or 
identification  of  any  exceptions  (the 
contract  statement  of  work  may 
simunarize  the  proposed  research,  state 
that  the  research  shall  be  conducted  in 
accordance  with  certain  technical 
sections  of  the  proposal  (which  shall  be 
identified  by  incorporating  them  into 
the  contract  by  reference),  and  identify 
any  changes  to  the  proposed  research); 

l3)  Request  the  offeror  to  complete 
and  return  certifications  and 
representations  and  Standard  Form  33, 
Solicitation,  Offer,  and  Award,  or  other 
appropriate  forms; 

(4)  Conduct  negotiations  in 
accordance  with  FAR  subparts  15.8  and 
15.9,  as  applicable; 

(5)  Award  a  contract  by  transmitting 
written  notice  of  the  award;  and 

(6)  Comply  with  FAR  subparts  4.6  and 
5.3  on  contract  reporting  and  synopses 
of  contract  awards. 

(g)  Cancellation  of  an  NRA.  When 
program  changes,  program  funding,  or 
any  other  reasons  require  cancellation  of 
an  NRA,  the  office  issuing  the  NRA 
shall  notify  potential  offerors  by  using 
the  mailing  Ust  for  the  NRA. 

1835.070  [AmendecQ 

128.  In  paragraph  (b)  to  section 
1835.070,  the  word  "either"  is  removed. 

1835.071  [Removed] 

129.  Section  1835.071  is  removed. 


PART  1837— SERVICE  CONTRACTINQ 

1837.000    [Removed] 

130.  Section  1837.000  is  removed. 

PART  1839-^CQUISmON  OF 
FEDERAL  INFORMATION 
PROCESSING  RESOURCES 

131.  In  section  1839.7001,  in 
paragraph  (a),  "2410.1E"  is  revised  to 
read  "2410.1",  and  paragraph  (b)  is 
revised  to  read  as  follows: 

1839.7001    Policy. 

(a)  *  *  * 

(b)  The  Designated  Senior  Official 
(DSO),  the  ChieT  Information  Officer 
(Code  A),  has  responsibility  and 
accountability  for  interpreting, 
applying,  and  overseeing  the 
implementation  of  the  Federal 
Information  Resources  Management 
Regulations  (FIRMR)  (41  CFR  chapter 
201)  within  NASA. 

132.  In  section  1839.7003-1, 
paragraphs  (a)(2)  and  (c)  are  revised  to 
read  as  follows: 

1839.7003-1    Responsibility. 

*        •        *        •        • 

(a)  *  *  • 

(2)  Timely  submission  of  APRs  to 
Headquarters  Code  ]TD  in  accordance 
with  1839.7003-5. 

***** 

(c)  The  Senior  Installation  IRM 
Official  (SnO)  is  responsible  for 
formally  concurring  on  all  APRs. 

133.  In  section  1839.7003-2, 
paragraph  (b)  introductory  text  is 
revised  to  read  as  follows: 

1839.7003-2    FIRMR  appiicabiiity  and 
procurement  authority  certification. 

***** 

(a)  *  •  • 

(b)  Determine  if  the  agency  has 
authority  to  acquire  the  FIP  resources  by 
virtue  of  a  specific  agency  or  regulatory 
delegation,  or  if  a  specific  acquisition 
delegation  must  be  obtained.  This 
requires  comparing  the  total  estimated 
dollar  value  of  all  the  FIP  resources  to 
be  acquired  to  the  criteria  and 
thresholds  specified  in  FIRN4R  41  CFR 
201-20.305.  NASA  may  contract  for  FIP 
resources  without  obtaining  a  specific 
acquisition  delegation  when  the  total 
doUar  value  of  FTP  resources,  including 
all  optional  quantities  and  periods  over 
the  life  of  the  contract,  does  not  exceed 
the  authority  delegated  from  GSA; 
except  that  the  dollar  value  for  a 
specific  make  and  model  specification 
or  for  requirements  available  from  only 
one  responsible  source  may  not  exceed 
the  authority  delegated  from  GSA. 


134.  In  section  1839.7003-2, 
paragraphs  (b)(1)  through  (b)(4)  are 
removed  and  paragraphs  (b)(5)  through 
(b)(7)  are  redesignated  as  paragraphs 
(b)(1)  through  (b)(3). 

135.  In  the  certification  format  of  the 
newly  designated  paragraph  (b)(1)  to 
section  1839.7003-2,  "NHB  2410.1E"  is 
revised  to  read  "NHB  2410.1".  136.  In 
section  1839.7003-3,  paragraph  (e)  is 
revised  to  read  as  follows: 

1839.7003-3    GSA  nonmandatory  MAS 
contracts. 

***** 

(e)  Use  the  competitive  threshold 
authority  delegated  fi-om  GSA  for 
obtaining  a  DPA  when  use  of  a  GSA 
nonmandatory  MAS  contract  is  a 
competitive  procedure  relative  to  FAR 
part  6.  Use  the  noncompetitive 
threshold  authority  delegated  from  GSA 
when  use  of  a  GSA  nonmandatory  MAS 
contract  is  a  noncompetitive  procediue 
relative  to  FAR  part  6. 
***** 

137.  In  section  1839.7003-4, 
paragraph  (a)  introductory  text  is 
revised  to  read  as  follows: 

1839.7003-4    APR  format 

(a)  (FIRMR)  41  CFR  201-20.305-3 
requires  NASA  to  prepare  APRs  as 
indicated  by  instructions  in  the  FIRMR 
Bulletin  series.  APRs  imder  the  Trail 
Boss  Program  will  be  submitted  in  the 
format  provided  in  FIRMR  Bulletin  C- 
7,  entitled  "Trail  Boss  Program,"  as 
modified  by  Enclosure  C-5B  of  NHB 
2410.1.  APRs  for  all  other  FIP  resources, 
will  be  submitted  in  the  format 
provided  in  FIRMR  Bulletin  C-5, 
entitled  "Instructions  for  Preparing  an 
Agency  Procurement  Request  (APR),"  as 
modified  by  Enclosure  C-4B  of  NHB 
2410.1. 
***** 

138.  In  section  1839.7003-4, 
paragraphs  (a)(1)  through  (a)(5)  are 
removed,  paragraph  (b)  is  redesignated 
as  paragraph  (c),  and  paragraph  (a)(6)  is 
redesignated  as  paragraph  (b). 

139.  Section  1839.7003-5  is  revised  to 
read  as  follows: 

1839.7003-S    APR  submission. 

(a)  The  contracting  officer  shall 
forward  the  original  of  the  APR 
submittal  (the  APR  and  all  required 
documentation)  to  Headquarters  Code 
]TD,  with  a  transmittal  letter  (see  NHB 
2410.1,  Enclosures  C-4 A  and  C-5A) 
signed  by  the  procurement  officer. 
Include  a  5  V4  "  or  3  V2  "  diskette, 
formatted  for  use  on  a  DOS  3.3,  or 
higher  compatible,  personal  computer, 
that  contains  a  WordPerfect  5.0  or  5.1  or 
ASCII  format  of  the  APR. 
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(b)  APR's  should  be  submitted  as  soon 
as,  but  not  before,  the  FVDD  and  other 
documentation  (waivera,  JOFOCs, 
procurement  plans,  or  ASM  minutes,  as 
appropriate)  have  been  completed  and 
approved  in  final  form  within  the 
Agency. 

140.  In  section  1839.7003-6, 
paragraphs  (b)  and  (c)  are  revised  to 
read  as  follows: 

1830.7003-6    OPA  amendments. 

(a)  •  •  * 

(b)  Amendments  to  a  previously 
submitted  or  approved  specific 
acquisition  DPA  should  follow  the  same 
procedures  and  employ  the  same  format 
as  that  reqtiired  by  the  current  FIRMR 
and  (NFS)  48  CFR  part  1839.  For  such 
an  APR,  see  NHB  2410.1,  Enclosure  C- 
3,  paragraph  2.  The  existing 
dociunentation  supporting  the 
acquisition  should  be  reviewed  and 
certified  by  the  procurement  officer  as 
to  its  timeliness.  If  this  dociunentation 
is  either  not  current  or  affected  by  the 
amendment,  the  documentation  shall  be 
revised.  If  an  original  docimient  was 
submitted  or  requested  by  Headquarters 
or  GSA,  its  revision  shall  be  resubmitted 
with  the  APR. 

(c)  The  following  are  reasons  for 
submitting  an  APR  to  seek  an  amended 
DPA: 

(1)  A  substantive  revision  in  the 
technical  requirements. 

(2)  A  change  in  acquisition  strategy. 

(3)  Slippages  in  the  planned  contract 
award  date  that  exceed  12  months. 
(Slippages  less  than  12  months  should 
be  identified  to  GSA  during  routine 
status  reporting.) 

(4)  A  change  in  contract  Ufe. 

(5)  A  change  in  the  position  title  or 
organizational  identity  of  the  official 
authorized  to  conduct  the  acquisition. 

(6)  An  increase  in  anticipated  contract 
costs. 


1839.7004    [Amended] 

141.  In  section  1839.7004,  "NHB 
2410.1E"  is  revised  to  read  "NHB 
2410.1". 

142.  In  section  1839.7006,  the  last 
sentence  in  paragraph  (a)  is  revised  to 
read  as  follows: 

1839.7006    DPA  transmittal. 

(a)  *  *  *  Delegation  of  regulatory  and 
specific  agency  procurement  authority 
will  be  handled  as  directed  by  the  Chief 
Information  Officer. 

143.  In  paragraph  (b)  to  section 
1839.7006,  "Code  J"  is  revised  to  read 
"Code  A". 

144.  In  section  1839.7006,  paragraph 
(d)  is  removed,  paragraphs  (e)  throu^ 
(g)  are  redesignated  as  paragraph  (d) 


through  (f),  and  the  newly  designated 
paragraphs  (d)  and  (e)  are  revised  to 
read  as  follows: 

1839.7006    OPA  transmittal. 

***** 

(d)  Pre-award  and  post-award  reports 
include  6-^onth  Status  Reports  and 
Contract  Award  Reports. 

(1)  GSA  requires  a  6-Month  Status 
Report  on  all  specific  acquisition  DPA's 
for  which  a  contract  or  modification  has 
not  been  awarded.  The  contracting 
officer  shall  submit  status  reports  to 
Code  JT  not  later  than  May  15  and 
November  15  of  each  year.  The  contents 
of  these  reports  are  specified  in  the 
DPA. 

(2)  GSA  requires  a  Contract  Award 
Report  within  30  days  after  award  of  a 
contract  or  modification  issued 
pursuant  to  a  specific  acquisition  DPA. 
The  contracting  officer  shall  submit 
Contract  Award  Reports  to  Code  jT  not 
later  than  25  days  after  the  award  of  a 
contract  or  modification. 

(e)  Code  ]TD  requires  an  Annual  - 
Status  Report  on  all  extant  contracts 
with  specific  acquisition  DPA's.  The 
contracting  officer  shall  submit  an 
Annual  Status  Report  to  Code  JT  not 
later  than  November  15  of  each  year. 
The  reports  are  in  Ueu  of  (and  not  in 
addition  to)  GSA's  aimual  reporting 
requirement. 


PART  1842-CONTRACT 
ADMINISTRATION 

1842.101    [Amended] 

145.  In  section  1842.101,  "Acquisition 
Liaison  Division  (Code  HP)"  is  revised 
to  read  "Analysis  Division  (Code  HC)". 

PART  1846-OUALITY  ASSURANCE 

146.  In  section  1846.470-1.  the  last 
sentence  is  revised  to  read  as  follows: 

1846.470-1    Solicitation  provision. 

*  •  *  Fee  associated  with  a  Q/PI 
plan  shall  not  be  considered  an  amount 
over  the  total  fee  negotiated  for  the 
contract  and  shall  not,  when  combined 
with  fee  considerations,  exceed  the 
limitations  prescribed  in  FAR 
15.903(d)(1). 

1846.470-2    [Amended] 

147.  In  paragraph  (b)  to  section 
1846.470-2,  the  phrase  "and  in 
contracts  resulting  therefrom."  is 
revised  to  read  "and  in  resulting 
contracts." 

148.  In  section  1846.670-1, 
paragraphs  (a),  (b)(1),  and  (c)  are  revised 
to  read  as  follows: 


1846.670-1 

(a)  This  subpart  contains  procedures 
and  instructions  for  use  of  the  Material 
Inspection  and  Receiving  Report  (MIRR) 
(DD  Form  250  series)  and  suppliers' 
commercial  shipping/packing  Usts  used 
to  evidence  Government  proourement 
quality  assurance  (PQA). 

(b)*** 

(1)  Shipments  by  subcontractors  not 
made  to  \he  Government; 
•        •        •        •        • 

(c)  To  preclude  delays  in  shipments 
or  payments  and  avoid  multiple 
corrections,  contractors  are  encoiuaged 
to  consult  the  Government 
representative  regarding 
implementation  of  this  subpart. 

149.  In  section  1846.670-2,  paragraph 
(a)(4)  is  removed,  and  paragraph  (a)(3)  is 
revised  to  read  as  follows: 

1846.670-2    Appiicabiiity. 
(a)  •  •  • 

(1)  *  *  • 

(2)  •  •  • 

(3)  Contracts  for  which  the  end  item 
is  a  technical  or  scientific  report. 

***** 

150.  In  section  1846.670-4,  paragraph 
(c)  is  revised  to  read  as  follows: 

1846.670-4    Application, 
(a)  ••• 

(b)*** 

(c)  The  DD  Form  250  may  be  used  for 
imprest  fund  purchases,  purchase 
orders,  defivery  orders  placed  against 
Federal  Supply  Schedule  contracts, 
delivery  orders  placed  against 
indefinite-deUvery  contracts,  or  delivery 
ordws  placed  against  blanket  purchase 
agreements,  or  when  the  purchasing, 
requisitioning,  or  ordering  document 
provides  for  inspection  and/or 
acceptance. 

151.  Section  1846.670-5  is  revised  to 
read  as  follows: 

1846.670-6    Forms. 

(a)  Contractors  may  obtain  from  the 
contracting  office  at  no  cost  MIRR  forms 
required  on  Government  contracts. 

(b)  Contractors  may  print  forms, 
provided 

(1)  Their  format  and  dimensions  are 
identical  to  the  MIRR  forms  printed  by 
the  Government  and 

(2)  The  forms  provide  for  78 
characters  per  printed  image 
horizontally  and  62  lines  vertically 
border-to-border  for  the  DD  Form  250 
and  61  lines  vertically  border-to-border 
for  the  DD  Form  250c. 

152.  In  section  1846.671,  paragraph 
(a)  is  revised  to  read  as  follows: 
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1846.671    ProcurwTMfit  quality  aasurance 
on  atiipimnts  between  contractors, 
(a)  The  supplier's  coramercial 
shipping  document/packing  list  shall 
indicate  performance  of  required  PQA 
actions  at  subcontract  level.  The 
following  entries  shall  be  made  on  the 
document/packing  list: 

Required  PQA  of  items  has  been 
perfonned. 

Date:  (Signattire  of  Authorized  Government 
Representative)  (Typed  Name  and  Office] 

*         »         *         *         * 

153.  hx  paragraph  (a)(1)  to  section 
1846.872-1.  the  date  "67AUG07"  is 
removed,  and  paragraph  (a)(4)  is  revised 
to  read  as  follows: 

1846.672-1    Preparation  Instructions. 

(a)  •  *  * 

(4)  Overflow  data  of  the  DD  Form  250 
shall  be  entered  in  Block  16  or  in  the 
body  of  the  DD  Form  250c  with  block 
cross  reference.  Additional  DD  Form 
250c  sheets  solely  for  continuation  of 
Block  23  data  shall  not  be  numbered  or 
distributed  as  part  of  the  MIRR. 
»        •        *        •        • 

154.  In  section  1846.672-1, 
paragraphs  (b),  (c).  (d)(1)  and  (d)(l)(ii) 
are  revised  to  read  as  follows: 

(b)  Classified  information.  Classified 
information  shall  not  appear  on  the 
MIRR,  nor  shall  the  MIRR  be  classified. 

(c)  Block  1—PROC.  INSTRUMENT 
WEN.  (CONTRACT). 

(1)  Enter  the  contract  niunber  as 
contained  in  the  contractual  document, 
including  any  call/order  number. 

(2)  Enter  the  name  of  the  contracting 
office  immediately  below  the  contract 
number.  This  requirement  may  be 
satisfied  by  including  the  prefix  in  the 
contract  number  to  identify  the 
contracting  office. 

(d)  Block  2—SHIPKfENT  NO. 

(1)  The  shipment  number  is  a  three- 
alpha-character  prefix  and  a  four- 
character  numeric  or  alpha-numeric 
serial  number. 

(i)  *  *  * 

(ii)  The  first  shipment  under  a  prime 
contract  ftom  each  "shipped  from" 
address  shall  be  numbered  0001; 
subsequent  shipments  under  that  prime 
contract  shall  be  consecutively 
numbered. 


1846.672-1    [Amended] 

155.  In  section  1846.672-1. 
paragraphs  {g)(l)  and  (h)(1)  are  revised 
to  read  as  follows: 

(g)  Block  5— DISCOUNT  TERMS. 

•  •  • 

(1)  The  contractor  may  enter  the 
discount  terms  on  all  copies  of  the 
MIRR 
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(2)  •  •  • 

(h)  Block  &— INVOICE.  *  *  * 

(1)  The  contractor  may  enter  the 

invoice  number  and  date  on  all  copies 

of  the  MIRR. 

*        *        »        »        • 

156.  In  paragraph  (r)(l)(i)  to  section 
1846.672-1,  the  phrase  "or  'Vacuum 
Tube' "  is  removed. 

157.  In  paragraph  (r)(2)  introductory 
text  to  section  1846.672-1,  the  phrase 
"enter  such  data  only  once,"  is  revised 
to  read  "enter  data  only  once,". 

158.  In  paragraph  (r)(2)(ii)  to  section 
1846.672-1,  the  phrase  "shipment  may 
be  made  without  it  at  the  direction  of 
the  contracting  officer."  is  revised  to 
read  "shipment  may  be  made  at  the 
direction  of  the  contracting  officer." 

159.  In  paragraph  (w)  introductory 
text  to  section  1846.672-1,  the  last 
sentence  is  revised  to  read  as  follows: 

(w)  Block  21— PROCUREMENT 
QUALITY  ASSURANCE.  *  *  *  Notes 
taking  exception  shall  be  entered  in 
Block  16  or  on  attached  supporting 
documents  with  block  cross  reference. 
***** 

160.  The  introductory  text  to  section 
1846.672-3  is  revised  to  read  as  follows: 

1846.672-3    Correction  instructions. 

When,  because  of  errors  or  omissions, 
it  is  necessary  to  correct  the  MIRR  after 
distribution,  it  shall  be  revised  by 
correcting  the  original  master  and 
distributing  the  corrected  form.  The 
corrections  shall  be  made  as  follows: 
***** 

161.  Section  1846.672-5  is  revised  to 
read  as  follows: 

1846.672-6    Paddng-ilst  instructions. 

Copies  of  the  MIRR  may  be  used  as  a 
packkig  list.  The  packing  list  copies 
shall  be  in  addition  to  the  copies  of  the 
MIRR  required  for  distribution  (see 
1846.673)  and  shall  be  marked 
"PACKING  UST". 

162.  Paragraphs  (b)  and  (c)  to  section 
1846.703-70  are  revised  to  read  as 
follows: 

1846.7(»-70   Additional  critefla. 

***** 

(a)  •  •  • 

(b)  The  warranty  as  a  deterrent  against 
the  furnishing  of  defective  or 
nonconforming  supplies. 

(c)  Whether  the  contractor's  quality 
program  is  reliable  enough  to  provide 
adequate  protection  without  a  warranty, 
or,  if  not,  whether  a  warranty  would 
cause  the  contractor  to  institute  an 
effective  quality  program. 


PART  1849— TERMINATION  OF 
CONTRACTS 

163.  In  section  1849.102-70, 
paragraph  (a)  is  revised  to  read  as 
follows: 

1 849.1 02-70    Prior  clearance  of  significant 
contract  terminations. 

(a)  Any  information  on  contract 
termination  involving  a  reduction  in 
employment  of  100  or  more  contractor 
employees  must  have  prior  NASA 
Headquarters  clearance  before  it  is 
released.  Release  of  information  to 
Congress  or  the  pubUc  is  the 
responsibility  of  the  NASA 
Headquarters  Office  of  Legislative 
Affairs  (Code  LB).  A  reduction  of  fewer 
than  100  may  be  significant  and,  if  so, 
should  be  similarly  cleared. 

164.  In  paragraph  (b)  introductory  text 
to  section  1849.102-70,  the  phrase  "the 
Office  of  Legislative  Affairs,  NASA 
Headquarters  (Code  LB)"  is  revised  to 
read  "Code  LB". 

165.  In  paragraph  (c)  to  section 
1849.102-70,  the  phrase  "the  Office  of 
Legislative  Affairs,  NASA  Headquarters, 
(Code  LB)"  is  revised  to  read  "Code 
LB"; 

166.  In  paragraph  (d)  to  section 
1849.102-70,  the  phrase  "The  Office  of 
Legislative  Affairs,  NASA  Headquarters, 
(Code  LB)"  is  revised  to  read  "Code 
LB". 

1849.111-71    [Amended] 

167.  In  section  1849.111-71, 
paragraph  (a)(1),  the  dollar  amoimt 
"$100,000"  is  revised  to  read 
"$1,000,000"  and  in  paragraph  (a)(2)(i), 
the  dollar  amount  "$50,000"  is  revised 
to  read  "$100,000". 

1849.111-72    [Amended] 

168.  In  section  1849.111-72,  the  word 
"judge"  is  revised  to  read  "review". 

1849.111-74    [Amended] 

169.  In  section  1849.111-74,  the 
phrase  "of  an  upper-tier"  is  revised  to 
read  "of  a  lower  tier",  and  in  the  last 
sentence,  the  phrase  "may  be  used  only 
for  specified  contracts  and"  is  removed 
and  the  word  "inunediate"  is  revised  to 
read  "first  tier". 

170.  In  section  1849.603-70, 
paragraph  (d)  introductory  text  and 
paragraphs  (d)(1)  and  (d)(2)  are  revised 
to  read  as  follows: 

1849.603-70   Termination  contracting 
officer's  settientent  memorandum. 

***** 

(d)  Settlement  summary.  The  TCO 
shall  address  the  settlements  reached  on 
the  following  items: 

(1)  Contractor's  cost.  See  FAR 
15.808(a)  for  format. 


(2)  Profit/Fee.  See  FAR  15.808(a)(10). 


PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

1852.227-70    [Amended] 

171.  In  section  1852.227-70,  the  date 
of  the  clause  "APR  1988"  is  revised  to 
read  "(JULY  1995)". 

172.  In  paragraph  (d)(2)  of  the  clause 
at  section  1852.227-70,  the  citation  "14 
CFR  part  1245,  subpart  2,  Licensing  of 
NASA  Inventions"  is  revised  to  read 
"37  CFR  part  404,  Licensing  of 
Government  Owned  Inventions." 

173.  In  paragraph  (d)(3)  of  the  clause 
at  section  1852.227-70,  remove  the 
comma  after  the  word  "appeal"  and  the 
phrase  "in  accordance  with  14  CFR 
1245.211,"  is  revised  to  read  "to  the 
Administrator". 

174.  In  the  clause  heading  to  section 
1852.246-72,  the  date  "(OCT  1988)"  is 
revised  to  read  "(JUNE  1995)"  and 
paragraph  (a)  to  the  clause  is  revised  to 
read  as  follows: 

1852,246-72    Material  inspection  and 
receiving  report 

***** 

(a)  At  the  time  of  each  delivery  to  the 
Government  imder  this  contract,  the 
Contractor  shall  furnish  a  Material 
Inspection  and  Receiving  Report  (DD 

Form  250  series)  prepared  in 

[Insert  number  of  copies,  including 
original]  copies,  an  original  and . 


copies  [Insert  number  of  copies]. 


PART  1853— FORMS 

175.  In  section  1853.101  the  first 
sentence  is  revised  to  read  as  follows: 

1853.101    Requirements  for  use  of  forms. 

The  requirements  for  use  of  the  forms 
in  this  part  are  contained  in  parts  1801 
through  1851  of  this  chapter,  where  the 
subject  matter  applicable  to  each  form  is 
addressed.  *  *  * 

176.  In  section  1853.103  the  first 
sentence  is  revised  to  read  as  follows 
and  "Acquisition  Liaison  Division,  Code 
HP"  is  revised  to  read  "Contract 
Management  Division,  Code  HK". 

1853.103    Exceptions. 

Alteration  of  any  form  prescribed  by 
the  regulations  in  this  chapter  is 
prohibited  unless  prior  approval  has 
been  obtained  from  the  NASA  Forms 
Officer  (Code  JTD)  (through  the 
Installation  Forms  Manager),  who  will 
coordinate  the  request  with  the  Office  of 
Procurement,  Code  H.  *  *  * 

177.  In  section  1853.104,  the  first 
sentence  is  revised  to  read  as  follows: 


1853.104  Overprinting. 

Forms  may  be  overprinted  with 
names,  addresses,  and  other  uniform 
entries  that  are  consistent  with  the 
ptirpose  of  the  form  and  that  do  not  alter 
the  form  in  any  other  way.  *  •  • 

178.  Section  1853.105  is  revised  to 
read  as  follows: 

1853.105  Computer  generation. 
Forms  prescribed  by  the  regulations 

in  this  chapter  may  be  adapted  for 
computer  preparation  providing  there  is 
no  change  to  the  name,  content,  or 
sequence  of  the  data  elements,  and  the 
form  carries  the  form  number  and 
edition  date. 

1853.108    [Amended] 

179.  In  section  1853.108,  "the 
Acquisition  Liaison  Division,  Code  HP" 

'  is  revised  to  read  "the  Contract 
Management  Division,  Code  HK". 

180.  Section  1853.204-70  is  revised  to 
read  as  follows: 

1853.204-70   Qenerai  (NASA  Forms  507, 
507A,  507B,  507G,  507M,  531. 533M,  533P, 
5330. 667. 1098. 1356. 1611. 1612;  DD  Form 
1593;  FBI  Form  FD-258;  and  SF  85P). 

(a)  The  following  forms  shall  be  used 
as  prescribed  at  1804.671-4: 

(1)  NASA  Form  507,  Individual 
Procurement  Action  Report  (New 
Awards). 

(2)  NASA  Form  507A,  Individual 
Procurement  Action  Report  (New 
Awards)  Supplement  A. 

(3)  NASA  Form  507B,  Individual     . 
Proauement  Action  Report  Supplement 
B. 

(4)  NASA  Form  507G,  Individual 
Procurement  Action  Report  (Grants/ 
Orders). 

(5)  NASA  Form  507M,  Individual 
Proauement  Action  Report 
(Modifications). 

(b)  NASA  Form  531,  Name  Check 
Request.  NASA  Form  531,  prescribed  in 
1804.470  and  1852.204-76,  shall  be 
used  for  National  Agency  Check  (NAC) 
investigations. 

(c)  The  following  forms  shall  be  used 
as  prescribed  at  1804.675: 

(1)  NASA  Form  533M,  Monthly 
Contractor  Financial  Management 
Report. 

(2)  NASA  Form  533P.  Monthly 
Contractor  Financial  Management 
Performance  Analysis  Report. 

(3)  NASA  Form  533Q,  Quarterly 
Contractor  Financial  Management 
Report. 

(d)  NASA  Form  667,  Report  on  NASA 
Subcontracts.  NASA  Form  667, 
prescribed  at  1804.672,  shall  be  used  by 
contractors  to  submit  information  to 
NASA  on  each  subcontract  or 
subcontract  modification  over  $25,000. 


(e)  NASA  Form  1098,  Checklist  for  ■ 
Contract  Award  File  Content.  NASA 
Form  1098,  prescribed  at  1804.803-71, 
shall  be  used  as  a  gtiide  in  compiling 
contract  files  and  shall  accompany 
contracts  and  supplemental  agreements 
submitted  to  Headquarters  for  approval. 
In  Item  19  (Jul  90  edition),  line  out  the 
entry  "D&F:  Other  Than  Full  and  Open 
Competition  in  the  Public  Interest  (FAR/ 
NFS  6.302-7),"  and  write  in  "JOFOC 
(FAR/NFS  6.3)." 

(f)  NASA  Form  1356,  C.A.S.E.  Report 
on  College  and  University  Projects. 
NASA  Form  1356,  prescribed  at 
1804.7202,  shall  be  used  to  report 
information  applicable  to  colleges  and 
universities. 

(g)  NASA  Form  1611,  Contract 
Completion  Statement.  As  prescribed  at 
1804.804-2  and  1804.804-5,  NASA 
Form  1611  shall  be  used  for  closeout  of 
all  contracts  above  the  small  purchase 
threshold. 

(h)  The  following  forms  shall  be  used 
as  prescribed  at  1804.804-5: 

(1)  NASA  Form  1612,  Contiact 
Closeout  Checklist. 

(2)  DOD  Form  1593,  Contiact 
Administration  Completion  Record. 

181.  Section  1853.216-70  is  revised  to 
read  as  follows: 

1853.21 6-70    Assignees  under  cost- 
reimbursement  contracts  (NASA  Forms  778. 
779, 780. 781). 

The  following  forms  shall  be  used  as 
prescribed  at  1816.370: 

(a)  NASA  Form  778,  Contractor's 
Release. 

(b)  NASA  Form  779,  Assignee's 
Release. 

(r)  NASA  Form  780,  Contractor's 
Assigiunent  of  Refunds,  Rebates, 
Credits,  and  Other  Amounts. 

(d)  NASA  Form  781,  Assignee's 
Assignment  of  Refunds,  Rebates, 
Credits,  and  Other  Amounts. 

182.  In  section  1853.242-70,  the 
section  heading  is  revised  and 
paragraph  (g)  is  added  to  read  as 
follows: 

1853.242-70    Delegation  (NASA  Forms 
1430. 1430A.  1431, 1432. 1433)  and  service 
request  (NASA  Form  1434). 

***** 

(g)  NASA  Form  1434,  Letter  of 
Request  for  Pricing-Audit-Technical 
Evaluation  Services.  NASA  Form  1434, 
prescribed  at  1842.202-70(e)(l),  shall  be 
used  to  request  contract  administration 
and  audit  services  incident  to  preaward 
of  a  contract  but  exclusive  of  preaward 
stirveys. 

1853.242-71    [Removed] 

183.  Section  1853.242-71  is  removed. 


JMI 
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1853^42-72    [Redesignated  as  Section 
1853.242-71] 

184.  Section  1853.242-72  is 
redesignated  as  section  1853.242-71. 

185.  In  section  1853.249,  paragraph 
(b)  is  revised  to  read  as  follows: 

1853.249    Tennlnation  of  contracts  (NASA 
Fomw  1412, 1413). 

***** 

(b)  NASA  Form  1413.  Termination 
Docket  Checklist.  NASA  Form  1413. 
prescribed  at  1849.105-70,  shall  be  used 
to  ensiire  adequacy  of  termination 
records. 

PART  1870— NASA  SUPPLEMENTARY 
REGULATIONS 

Subpart  1870.1— {Amended] 

186.  Section  1870.000  and  subpart 
1870.1  are  revised  to  read  as  follows: 

1870.000    Scope  of  part 

This  part  contains  NASA-unique 
regulations  which — 

(a)  Constitute  a  system  of  regulations 
such  that  presentation  in  a  unified 
format  is  essential; 

(b)  Relate  to  numerous  FAR  subparts; 

(c)  Have,  as  a  whole,  no  clearly 
identifiable  FAR  counterpart;  and 

(d)  May  include  non-regulatory 
material  necessary  to  complete  coverage 
of  the  instant  subject. 

Subpart  1870.1— NASA  Acquisition  of 
investigations  System 

1870.101    System  content 

(a)  The  regulations  governing  the 
NASA  Acquisition  of  Investigations  set 
forth  the  system  in  a  single  document, 
covering  the  roles  of  individuals  with 
pnxauement  and  programmatic 
responsibilities  both  within  NASA  and 
the  private  sector.  Therefore,  the 
regulation  provides  guidance  to  all 
NASA  personnel  engaged  in  the 
solicitation,  evaluation  and  selection  of 
investigations.  It  emphasizes  the 
responsibilities  of  line  management  and, 
as  appropriate,  the  selected  investigators 
in  the  acquisition  of  equipment 
necessary  for  the  investigation.  It 
provides  for  uniform  procediues  and 
equitable  treatment  in  the  evaluation 
and  selection  of  investigators  and 
acquisition  of  investigative  equipment 
consistent  with  the  FAR  and  NFS. 

(b)  The  system  regulation  contains 
policy  and  procedures  applicable  to  the 
soUcitation  of  investigations  with 
"Announcements  of  Opportimity,"  a 
form  of  broad  agency  annoimcement 
authorized  at  FAR  6.102(d)(2)(i). 


1870102    NASA  acquisition  of 
investigations. 

(a)  The  NASA  Acquisition  of 
Investigations  System  is  prescribed  by 
Appendix  I  to  this  section  1870.102. 

(d)  NASA  may  reprint  this  Appendix 
I  as  a  separate  Handbook  for  sale  and/ 
or  distribution  provided  the  following 
two  conditions  are  met: 

(1)  With  the  exception  of  availability 
and  distribution  information,  any 
subsequent  modification  in  the  text 
shall  be  preceded  by  a  change  to  the 
NASA  FAR  Supplement  1870.102. 

(2)  The  following  information  shall  be 
included  as  a  part  of  the  prefatory 
material  in  the  NASA  Handbook: 

Important  Notice 

This  Handbook  is  a  separately  bound, 
verbatim  version  of  NASA  FAR  Supplement 
(NFS)  (48  CFR  1870.102)  Section  1870.102, 
Appendix  I.  Reference  to  other  parts  of  the 
Federal  Acquisition  Regulation  (FAR)  and 
the  NFS  will  be  required  for  complete 
coverage  of  all  procurement  aspects.  NASA 
reserves  the  right  to  make  changes  to  NFS 
1870.102,  Appendix  I  without  issuing  a  new 
edition  of  this  Handbook.  Any  such  changes 
will  be  published  in  the  Federal  Register; 
however,  it  is  anticipated  that  such  changes 
will  be  rare,  unless  mandated  by  statute  or 
unusual  circumstances.  In  the  event  of 
apparent  conflict  between  this  Handbook  and 
the  NFS,  the  NFS  shall  govern. 

APPENDIX  I  T0 1870.102— GUIDELINES 
FOR  ACQUISITION  OF  INVESTIGATIONS 

Preface 

NASA  has  always  provided  opportunities 
for  qualified  people  in  NASA,  other 
Government  agencies,  colleges  and 
universities,  private  industiy,  and  foreign 
countries  to  participate  in  developing  and 
carrying  out  its  responsibilities  in 
aeronautical  and  space  activities.  NASA  has 
treated  itself  as  a  part  of  the  scientific  and 
technical  conununity  and  has  encouraged 
this  community  to  bring  to  bear  its  expertise 
in  developing  investigatory  objectives, 
selecting  the  investigations  to  carry  out, 
participating  in  the  resulting  missions, 
analyzing  the  data  obtained,  and  publishing 
the  results. 

The  acquisition  of  investigations  process 
covered  by  this  Handbook  allows  the 
continuation  of  our  successful  cooperative 
endeavors  with  the  scientific,  technological, 
and  applications  user  conmiunities  and 
provides  standards  requiring  greater  attention 
to  the  planning  and  management  of 
investigations.  Also,  this  Handbook 
emphasizes  the  responsibilities  of  line 
management  and,  as  appropriate,  the  selected 
investigators  in  the  acquisition  of  equipment 
necessary  for  the  investigation. 
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Chapter  1 — ^The  Investigation  Acquisition 
System 

100    General 

The  best  space  research  results  when  space 
research  investigators  participate  in  the 
selection  of  investigations.  The  investigation 
acquisition  system  encourages  the 
participation  of  investigators  and  the 
selection  of  investigations  which  contribute 
most  effectively  to  the  advancement  of 
NASA's  scientific  and  technological 
objectives.  It  is  a  system  separate  from  the 
acquisition  process,  but  requiring  the  same 
management  and  discipline  to  assure 
compliance  with  statutory  requirements  and 
considerations  of  equity.  "NASA  Acquisition 
of  Investigations"  is  the  name  under  which 


this  system  is  incorporated  into  the  NASA 
FAR  Supplement. 

101  Key  Features  of  the  System 

1.  Use  of  the  system  commences  with  a 
Progrem  Associate  Administrator's 
determination  that  the  investigation 
acquisition  process  is  appropriate  for  a 
program.  An  Announcement  of  Opportunity 
(AO)  is  disseminated  to  the  interested 
community.  This  solicitation  does  not 
specify  the  investigations  to  be  proposed  but 
solicits  investigative  ideas  which  contribute 
to  broad  objectives.  In  order  to  determine 
which  of  the  proposals  should  be  selected,  a 
formal  competitive  evaluation  process  is 
utilized.  The  evaluation  for  merit  is  normally 
made  by  experts  in  the  fields  represented  by 
the  proposals.  Care  should  be  taken  to  avoid 
conflicts  of  interest.  These  evaluators  may  be 
from  NASA,  other  Government  agencies, 
universities,  or  the  commercial  sector.  Along 
with  or  subsequent  to  the  evaluation  for 
merit,  the  other  factors  of  the  proposals,  such 
as  engineering,  cost,  and  integration  aspects, 
are  reviewed  by  specialists  in  those  areas. 
The  evaluation  conclusions  as  well  as 
considerations  of  budget  and  other  factors  are 
used  to  formulate  a  complement  of 
recommended  investigations.  A  steering 
committee  serving  as  staff  to  the  Program 
Associate  Administrator  (Program  AA) 
reviews  the  propwsed  payload  or  program  of 
investigation,  the  iterative  process,  and  the 
selection  reconunendations.  The  steering 
committee  serves  as  a  forum  where  different 
interests,  such  as  flight  program,  discipline 
management,  and  administration,  can  be 
weighed. 

The  Program  AA  selects  the  proposals  that 
will  participate  in  the  program.  Once 
selected,  an  investigator  is  assigned 
appropriate  responsibilities  relating  to  the 
investigation  through  a  contract  with  the 
insUtution.  For  foreign  investigators,  these 
responsibilities  will  usually  be  outlined  in  an 
agreement  between  NASA  and  the 
sponsoring  governmental  agency  in  the 
investigator's  country. 

2.  The  AO  process  provides  a  disciplined 
approach  to  investigation  acquisition.  The 
following  major  steps  must  be  followed  in 
each  case: 

a.  The  AO  shall  be  signed  by  the  Program 
AA  and  shall  be  widely  distributed  to  the 
scientific,  technological,  and  applications 
user  communities,  as  appropriate. 

b.  An  evaluation  team  shall  be  formed 
including  recognized  peers  of  the 
investigators. 

c.  A  project  office  will  be  assigned  to  assess 
the  engineering,  cost,  integration,  and 
management  aspects  of  the  proposals. 

d.  A  program  office  will  be  responsible  to 
formulate  a  complement  of  investigations 
consistent  with  the  objectives  stated  in  the 
AO,  cost,  and  schedule  constraints. 

e.-A  steering  committee  appointed  by  the 
appropriate  Program  AA  shall  review  die 
proposed  investigations  for  relevance  and 
merit,  will  assure  compliance  with  the 
system  as  described  in  this  Handbook,  and 
make  selection  recommendations. 

f.  Selections  shall  be  made  by  the  Program 
AA. 


3.  Payloads  will  be  formulated  consisting 
of  investigations  selected  through  the  AO 
process  and/or  other  authorized  methods. 

4.  When  the  need  is  determined  by  the 
Program  AA,  payload  specialists  will  be 
selected  in  accordance  with  NMI  7100.16, 
Payload  Specialists  for  Space  Transportation 
Systems  (STS)  Missions. 

102    Management  Responsibilities 

1.  Program  AA  are  responsible  for 
overseeing  the  process  and  for  making  key 
decisions  essential  to  the  process  including: 

a.  Determination  to  use  the  investigation 
acquisition  system. 

b.  Appointment  of  the  steering  committee 
members. 

c  Designation  of  a  staff  to  assure 
uniformity  in  the  issuance  of  the  AO  and 
conformity  with  the  required  procedures  in 
the  evaluation  and  selection. 

d.  Reuse,  to  the  maximum  extent 
practicable,  of  space  hardware  and  support 
equipment. 

e.  Determination  to  use  advisory 
subcommittees,  contractor,  or  full-time 
Govenmient  employees  only  in  the 
evaluation  process. 

f  Issuance  of  the  AO. 

g.  Selection  of  investigations  and 
investigators,  determination  of  need  of  a 
definition  phase,  determination  of  the  role  of 
the  investigator  with  regard  to  providing 
essential  investigation  hardware  and 
services,  and  determinaUon  of  the  need  for 
payload  specialists. 

h.  Assure  consideration  is  given  to 
minorities  in  the  establishment  of  peer 
groups,  distribution  of  the  AO  and  in  the 
selection  of  investigations. 

i.  Provide  a  framework  for  coop)erative 
foreign  participation  in  Space  Shuttle, 
S(>acelab,  and  Space  Station  missions. 

2.  The  Program  AA  should  call  upon  any 
required  experts  throughout  the  process.  The 
remaining  chapters  of  this  Handbook  will 
discuss  the  exercise  of  the  foregoing 
responsibilities  in  greater  detail. 

Chapter  2 — Applicability  of  the  Process 

200  General 

The  system  used  for  acquisition  of 
investigations  is  separate  from  the  agency 
procedures  for  procurement  of  known 
requirements.  A  decision  to  use  this  s{>ecial 
acquisition  process  will  be  based  on  a 
determination  that  it  is  the  most  suitable  to 
meet  program  needs.  The  decision-making 
official  will  consider  the  criteria  for  use  of 
the  system.  The  project  plan  or  other 
documentation  should  discuss  the  proposed 
mode  of  investigations  selection. 

201  Criteria  for  Determining  Applicability 

1.  The  decision  to  utilize  the  investigations 
acquisition  process  as  an  alternative  to  the 
normal  planning  and  acquisition  process  can 
only  be  made  after  consideration  of  the 
conditions  which  are  requisite  to  its  use.  All 
of  the  following  conditions  should  exist 
before  deciding  that  the  system  is  applicable: 

a.  NASA  has  a  general  objective  which  can 
be  furthered  through  novel  experimental 
approaches.  To  develop  such  approaches, 
NASA  wishes  to  draw  upon  the  broadest 
reservoir  of  ideas  that  can  be  made  available. 


b.  Choices  must  be  made  among  competing 
ideas  in  expanding  knowledge. 

c.  Individual  participation  of  an 
investigator  is  essential  to  exploitation  of  the 
opportunity. 

2.  The  investigations  acquisition  process 
shall  not  be  used  when  any  of  the  following 
characteristics  are  present: 

a.  The  requiring  office  can  define  a 
requirement  sufficiently  to  allow  for  normal 
procurement. 

b.  The  program  is  extremely  complex, 
requiring  specialized  integration, 
coordination,  or  other  special  handling,  or 
extending  over  a  lengthy  period  wherein 
individual  participation  is  not  essential. 

c.  It  is  not  possible  or  considered  essential 
to  the  program  to  follow  the  steps  of  the 
investigations  acquisition  process. 

202    Programs  and  Activities  Where  Use 
May  be  Considered 

1.  General — The  investigation  acquisition 
process  is  most  suitable  for  investigations 
aimed  at  exploration  requiring  several  unique 
sensors  or  instruments,  but  it  has  been  used 
successfully  in  several  types  of  opportunity. 
A  discussion  of  several  types  of  programs, 
the  opportimities  they  offer,  and  comment  on 
the  suitability  of  the  special  process  follows. 

2.  Exploration  and  Space  Research  Flights 

a.  Examples — Space  Transportation  System 
(STS)  flights  with  anached  payloads. 
generally  Spacelab  payloads;  and  free-flying 
spacecraft,  such  as  Explorers,  Pioneers,  Space 
Telescope,  Landsats,  and  Long  Duration 
Exposiue  Facilities. 

b.  Types  of  Opportunity 

(1)  A  common  and  sought  after  opportunity 
is  to  participate  as  a  Principal  Investigator 
(PI)  responsible  for  conceiving  and 
conducting  a  space  investigation.  This  may 
involve  a  major  piece  of  instrumentation.  In 
the  case  of  a  "facility"  or  "multiuser" 
payload,  each  Pi's  responsibilities  would 
ordinarily  involve  a  relatively  minor  pmrtion 
of  the  total  instrument. 

(2)  There  may  also  be  an  opportunity  to 
serve  on  a  Pi's  team  as  a  member  or  Co- 
Investigator. 

(3)  A  type  of  opportunity  that  generally 
involves  the  use  of  data  from  another 
investigator's  instrument  is  that  of  guest 
investigator  or  guest  observer.  Guest 
investigators  usually  participate  after  the 
primary  objectives  have  been  satisfied  for  the 
investigations  involved. 

(4)  A  team  may  be  formed  from  selected 
investigators  to  assist  in  defining  planned 
mission  objectives  and/or  to  determine,  in  a 
general  manner,  the  most  meaningful 
instruments  to  accomplish  the  mission 
objectives. 

c.  Selection  and  Acquisition  Procedures — 
The  investigation  acquisition  process  may  be 
applicable  to  all  of  these  types  of 
opportunities.  The  supposition  common  in 
these  opportunities  is  that  the  best  ideas  and 
approaches  are  likely  to  result  from  the 
broadest  possible  involvement  of  the 
scientific,  technological  or  applications  user 
communities. 

3.  Minor  Missions 

a.  Examples — Research  aircraft,  sounding 
rockets,  balloons,  and  minor  missions  are 
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generally  of  short  duration,  small  in  size, 
often  single  purpose,  and  subject  to 
repetition.  Many  investigations  are  follow-on 
to  past-flight  investigations. 

b.  Types  of  Opportunity 

(1)  Pis  responsible  for  investigation. 

(2)  Data  use  or  analysis. 

c.  Selection  and  Acquisition  Process — 
Opportunities  for  participation  on  minor 
missions  are  generally  suitable  for  normal 
procurement  procedures.  The  use  of  a  general 
announcement  annoimcing  the  general 
nature  and  schedule  of  flights  may  be 
appropriate  when  considered  necessary  to 
broaden  participation  by  requesting 
investigator-initiated  research  proposals. 
Procurement  procedures  as  contained  in 
NASA  FAR  Supplement  shall  be  used  for 
follow-on  repeat  flights.  Although  NASA 
seeks  unique,  innovative  ideas  for  these 
missions,  the  prospect  of  reflight  and  the 
latitude  in  determining  number  and  schedule 
of  flights  argue  against  the  need  for  the  use 
of  the  investigations  acquisition  process  to 
force  dissimilar  propxisals  into  an  annual  or 
periodic  competitive  structure.  On  the  other 
hand,  there  are  some  minor  missions 
addressed  to  specific  limited  oppnirtunities; 
for  example,  a  solar  eclipse.  When  such 
limitations  indicate  that  the  special 
competitive  structure  is  needed,  it  should  be 
authorized. 

4.  Operational  and  Operational  Prototype 
Spacecraft 

a.  Examples— GOES,  TIROS. 

b.  Selection  and  Acquisition  Process — The 
user  agency  can  be  expected  to  specify 
performance  parameters.  Payload  definition 
will  be  the  responsibility  of  the  user  agency 
and  NASA.  Specifications  sufficient  for 
normal  procedures  can  be  produced.  Use  of 
data  from  the  mission  is  the  responsibility  of 
the  user  agency.  Thus,  the  special  process  is 
not  required. 

5.  Reimbursable  Missions 

a.  Examples— INTELSAT,  SATCOM. 
WESTAR,  MARISAT. 

b.  Selection  and  Acquisition  Process — 
Payload  determination  and  delivery  are  the 
responsibility  of  the  user  organization. 
NASA's  role  is  essentially  to  provide  launch 
services.  No  special  process  is  required. 

6.  Supporting  Research  and  Technology 
(SR&T) 

a.  Examples — Studies,  minor 
developments,  instrument  conceptualization, 
ground-based  observations,  laboratory  and 
theoretical  supporting  research,  and  data 
reduction  and  analysis  which  is 
unconstrained  by  a  specific  opportunity. 

b.  Selection  and  Acquisition  Process — 
Programs  in  these  areas  tend  to  go  forward 
on  a  continuing  basis,  rather  than  exploiting 
unique  opportunities.  Normal  procurement 
procedures  should  be  utilized  to  satisfy  these 
requirements.  A  general  announcement  of 
area  of  interest  could  be  made  when  greater 
participation  is  deemed  advisable.  Proposals 
can  be  solicited  or  unsolicited  and  can  be 
entertained  within  the  context  of  the  normal 
procurement  procedure. 
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203    Specific  Approval  Required 

The  Program  AA  responsible  for  the 
program  is  responsible  for  determining 
whether  or  not  to  use  the  special 
investigations  acquisition  process.  Normally 
on  major  projects^  or  when  a  project  plan  is 
required,  use  of  the  investigation  acquisition 
system  will  be  justified  and  recommended  in 
the  project  planning  documentation  and  will 
be  coordinated  with  staff  offices  and 
discussed  in  the  planning  presentation  to  the 
Deputy  Administrator  or  designee. 

Chapter  3— The  Annoimoeinent  of 
Opportunity 

300  General 

The  AO  is  characterized  by  its  generality. 
However,  it  is  essential  that  the  AO  contains 
sufficient  data  in  order  to  obtain  meaningful 
proposals.  To  a  considerable  extent,  the 
detail  and  depth  of  the  AO  will  depend  on 
the  objective.  In  all  cases,  judgment  is  of 
paramount  importance,  since  the  purpose  is 
to  get  adequate  information  to  assess  the 
relevance,  merit,  cost,  and  management 
without  overburdening  the  proposer. 

301  Need  for  Preparatory  Effort 

1  When  the  use  of  the  AO  process  is 
contemplated,  there  is  need  to  consult  with 
appropriate  Headquarters  offices  and  the 
Pttjject  Installation  responsible  for  the  project 
prior  to  release  of  the  AO. 

2.  In  addition,  the  need  to  meet  legal 
requirements  in  the  acquisition  processes 
will  require  early  external  Program  Office 
involvement  to: 

a.  Synopsize  the  AO  in  the  Commerce 
Business  Daily  prior  to  the  time  of  release. 

b.  Determine  if  there  is  instrumentation  or 
support  equipment  available  which  may  be 
appropriate  to  the  AO  with  all  necessary 
background  data  considered  essential  for  use 
by  a  proposer. 

c.  Determine  mailing  lists,  including  the 
mailing  list  maintained  by  the  International 
Affaira  Division,  Office  of  External  Relations, 
for  broad  dissemination  of  the  AO. 

d.  Assure  mandatory  provisions  are 
contained  in  the  AO. 

3.  Other  methods  of  dissemination  of  the 
AO  may  also  be  used,  such  as  the  use  of  press 
releases,  etc.  When  possible,  the  AO  should 
be  widely  publicized  through  publications  of 
appropriate  professional  societies;  however, 
NASA  policy  does  not  allow  payment  for  the 
placement  of  advertisements. 

302  Responsibilities 

1.  The  Program  Office  originator  is 
responsible  for  the  content  of  the  AO  and 
coordination  with  concerned  Headquarters 
offices  and  field  installations.  All  personnel 
involved  in  the  evaluation  of  proposals  are 
responsible  for  familiarizing  themselves  and 
complying  with  this  Handbook  and  other 
applicable  regulations.  To  this  end,  they  are 
expected  to  seek  the  advice  and  guidance  of 
appropriate  Headquarters  program  and  staff 
offices,  and  Project  Installation  management. 

2.  The  Program  Office  is  also  responsible 
for  coordinating  the  AO  with  the 
International  Affairs,  Educational  Affairs, 
Management  Support  Divisions,  Office  of 
External  Relations,  Office  of  General  Counsel, 
and  Office  of  Procurement  prior  to  issuance. 


Attention  is  directed  to  NMI  1362.1, 
Initiation  and  Development  of  International 
Cooperation  in  Space  and  Aeronautical 
Programs. 

3.  Concurrence  of  the  Office  of 
Procurement  is  required  before  issuance  of  an 
AO. 

303    Proposal  Opportunity  Period 

1.  The  AO  is  considered  the  primary 
method  of  soliciting  investigations.  As  such, 
it  is  necessary  that  the  process  accommodate 
the  continuous  opportunities  afforded  by  the 
Shuttle/Spacelab  flights.  Thus,  the  following 
methods  may  be  utilized,  individually  or  in 
combination,  to  enable  an  AO  and  resultant 
proposals  to  be  open  for  an  extended  period 
of  time  and/or  to  cover  a  series  or  range  of 
flight  possibilities  or  disciplines: 

a.  The  AO  may  be  issued  establishing  a 
nimiber  of  proposal  submission  dates. 
Normally,  no  more  than  three  proposal 
submission  dates  should  be  established.  The 
submittal  dates  may  be  spread  over  the 
number  of  months  most  compatible  with  the 
possible  flight  opportunities  and  the 
availability  of  resources  necessary  to  evaluate 
and  fund  the  proposals. 

b.  The  AO  may  be  issued  establishing  a 
single  proposal  submission  date.  However, 
the  AO  could  provide  that  NASA  amend  the 
AO  to  provide  for  subsequent  dates  for 
submission  of  proposals,  if  additional 
investigations  are  desired  within  the  AO  - 
objectives. 

c.  The  AO  may  provide  for  an  initial 
submission  date  with  the  AO  to  remain  open 
for  submission  of  additional  proposals  up  to 
a  final  cutoff  date.  This  final  date  should  be 
related  to  the  availability  of  resources 
necessary  to  evaluate  the  continuous  flow  of 
proposals,  the  time  remaining  prior  to  the 
flight  opportunity(s)  contemplated  by  the 
AO,  and  payload  hinding  and  availability. 

2.  Generally,  a  core  payload  of 
investigations  would  be  selected  from  the 
initial  submission  of  prop>osals  under  the 
above  methods  of  open-ended  AOs.  These 
selections  could  be  final  or  tentative 
recognizing  the  need  for  further  definition. 
Proposals  received  by  subsequent  submission 
dates  would  be  considered  in  the  scope  of  the 
original  AO  but  would  be  subject  to  the 
opportunities  and  resources  remaining 
available  or  the  progress  being  made  by  prior 
selected  investigations. 

3.  Any  proposal,  whether  received  en  the 
initial  submission  or  subsequent  submission, 
requires  notification  to  the  investigator  and 
the  investigator's  institution  of  the  proposal 
disposition.  Some  of  the  proposals  will  be 
rejected  completely  and  the  investigators 
inmiediately  notified.  The  remaining 
unselected  proposals  may,  if  agreeable  with 
the  proposers,  be  held  for  later  consideration 
and  funding  and  the  investigator  so  notified. 
However,  if  an  investigator's  proposal  is 
considered  at  a  later  date,  the  investigator 
must  be  given  an  opportunity  to  validate  the 
proposal  with  the  investigator's  institution 
and  for  updating  the  cost  and  other  data 
contained  in  the  original  submission  prior  to 
a  final  selection.  In  summary,  NASA  may 
retain  proposals,  receiving  Category  I,  II,  or 
ni  classifications  (see  paragraph  403),  for 
possible  later  sponsorship  until  no  longer 


fieasible  to  consider  the  proposal.  When  this 
final  stage  is  reached,  the  investigator  must 
be  promptly  notified. 

4.  If  the  intent  is  to  hold  proposals  for 
possible  later  consideration,  as  discussed  in 
subparagraph  3,  the  AO  should  specifically 
indicate  this  intent  and  the  procedure  to  be 
used.  Proposing  investigators  not  desiring 
their  proposals  be  held  for  later  consideration 
should  be  given  the  opportunity  to  so 
indicate  in  their  original  submissions. 

304  Guidelines  for  Announcement  of 
Opportunity 

1.  The  preparation  of  the  AO  should  be  a 
multi-functional  effort.  It  involves  program 
and  project  management  and  usually 
involves  other  offices  of  NASA. 

2.  The  AO  should  be  tailored  to  the 
particular  needs  of  the  contemplated 
investigations  and  be  complete  in  itself.  Each 
AO  will  be  identified  as  (Program  Office) 
originated  and  numbered  consecutively  each 
calendar  year,  e.g.,  OA-1-95,  OA-2-95; 
OLMSA-1-95;  OSS-1-95;  etc.  The  required 
format  and  detailed  instructions  regarding 
the  contents  of  the  AO  are  contained  in 
Appendix  A. 

3.  The  General  Instructions  and  Provisions 
(Appendix  B)  are  necessary  to  accommodate 
the  unique  aspects  of  the  AO  process. 
Therefore,  they  must  be  appended  to  each 
AO. 

4.  At  the  time  of  issuance,  copies  of  the  AO 
must  be  furnished  to  the  Office  of 
Procurement  and  to  the  Office  of  General 
Counsel. 

5.  Proposera  should  be  infonned  of 
significant  departures  from  scheduled  dates 
for  activities  related  in  the  AO. 

305  Announcement  of  Opportunity 
Soliciting  Foreign  Participation 

Proposals  for  participation  by  individuals 
outside  the  U.S.  should  be  submitted  in  the 
same  format  (excluding  cost  plans)  as  U.S. 
proposals;  they  should  be  typewritten  and  be 
in  English;  the  proposals  should  be  reviewed 
and  endoreed  by  the  appropriate  foreign 
governmental  agency.  If  letters  of  "Notice  of 
Intent"  are  required,  the  AO  should  indicate 
that  they  be  sent  to  NASA's  International 
Affairs  Division,  Office  of  External  Relations. 
Should  a  foreign  proposal  be  selected,  NASA 
will  arrange  with  the  sponsoring  foreign 
agency  for  the  proposed  participation  on  a 
no-exchange-of-funds  basis,  in  which  NASA 
and  the  sponsoring  agency  will  each  bear  the 
cost  of  disdiarging  its  respective 
responsibilities.  Note  that  additional 
guidelines  applicable  to  foreign  proposers  are 
contained  in  the  Management  Plan  Section  of 
Appendix  C  (see  Section  II)  and  must  be 
included  in  any  Guidelines  for  Proposal 
Preparation  or  otherwise  furnished  to  foreign 
proposers. 

306  Guidelines  for  Proposal  Preparation 

While  not  all  of  the  guidelines  outlined  in 
Appendix  C  will  be  applicable  in  response  to 
every  AO.  the  investigator  should  be 
informed  of  the  relevant  information 
required.  The  proposal  may  be  submitted  on 
a  form  supplied  by  the  Program  Office. 
However,  the  proposal  should  be  submitted 
in  at  least  two  sections:  (1)  Investigation  and 
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Technical  Section;  and  (2)  Management  and 
Cost  Section  as  described  in  Appendix  C. 

Chapter  4— Evaluation  of  Pnqiosalt 

400  General 

The  evaluation  process  assures 
consideration  of  the  aspects  of  each  proposal 
and  constitutes  progressive  sorting  of  the 
proposals.  A  review  resulting  in  a 
categorization  is  performed  by  using  one  of 
the  methods  or  combination  of  the  methods 
outlined  in  paragraph  402.  The  purpose  of 
this  initial  review  is  to  determine  the 
scientific  and/or  technological  merit  of  the 
proposals  in  the  context  of  the  AO  objectives. 
Those  proposals  which  are  considered  to 
have  the  greatest  scientific  or  technological 
merit  are  then  reviewed  in  detail  for  the 
engineering,  management,  and  cost  aspects, 
usually  by  the  Project  Office  at  the 
installation  responsible  for  the  project.  Final 
reviews  are  performed  by  the  Program  Office 
and  the  Steering  Committee  and  are  aimed  at 
developing  a  group  of  investigations  which 
represent  an  integrated  payload  or  a  well- 
balanced  program  of  investigation  which  has 
the  best  possibility  for  meeting  the 
announced  objectives  within  programmatic 
constraints.  The  imp)ortance  of  considering 
the  interrelationship  of  the  several  aspects  of 
the  proposals  to  be  reviewed  in  the  process 
and  the  need  for  carefully  planning  their 
treatment  should  not  be  overlooked.  An 
evaluation  plan  has  been  found  helpful  to  the 
evaluatora,  program  management  officials, 
and  the  selection  official.  The  evaluation 
plan  should  be  developed  before  issuance  of 
the  AO.  It  should  cover  the  recommended 
staffing  for  any  subcommittee  or  contractor 
support,  review  guidelines  as  well  as  the 
procedural  flow  and  schedule  of  the 
evaluation.  While  not  mandatory,  such  a  plan 
should  be  considered  for  each  AO.  A  fuller 
discussion  of  the  evaluation  and  selection 
process  is  included  in  the  following 
paragraphs. 

401  Criteria  for  Evaluation 

1.  Each  AO  must  indicate  those  criteria 
which  the  evaluatora  will  apply  in  evaluating 
a  proposal.  The  relative  importance  of  each 
criterion  must  also  be  stated.  This 
information  will  allow  investigators  to  make 
informed  judgments  in  formulating  proposals 
that  best  meet  the  stated  objectives. 

2.  Following  is  a  list  of  general  evaluation 
criteria  appropriate  for  inclusion  in  most 
AOs: 

a.  The  scientific,  applications,  and/or 
technological  merit  of  the  investigation. 

b.  The  relevance  of  the  proposed 
investigation  to  the  AO's  stated  scientific, 
applications,  and/or  technological  objectives. 

c.  The  competence  and  experience  of  the 
investigator  and  any  investigative  team. 

d.  Adequacy  of  whatever  apparatus  may  be 
proposed  with  particular  regard  to  its  ability 
to  supply  the  data  needed  for  the 
investigation. 

e.  The  reputation  and  interest  of  the 
investigator's  institution,  as  measured  by  the 
willingness  of  the  institution  to  provide  the 
support  necessary  to  ensure  that  the 
investigation  can  be  completed  satisfactorily. 

In  addition  to  or  in  lieu  of  the  criteria 
listed  herein,  additional  criteria  may  be 


utilized.  In  all  cases,  the  evaluation  criteria 
must  be  germane  to  the  accomplishment  of 
the  stated  objectives. 

3.  Cost  and  management  aspects  will  be 
considered  in  all  selections. 

4.  Once  the  AO  is  issued,  it  is  essential  that 
the  evaluation  criteria  be  applied  in  a 
uniform  manner.  If  it  becomes  apparent, 
before  the  date  set  for  receipt  of  proposals, 
that  the  criteria  or  their  relative  importance 
should  be  changed,  the  AO  will  be  amended, 
and  all  known  recipients  will  be  informed  of 
the  change  and  given  an  adequate 
opportimity  to  consider  it  in  submission  of 
their  proposals.  Evaluation  criteria  and/or 
their  relative  importance  will  not  be  changed 
after  the  date  set  for  receipt  of  proposals. 

402  Methods  of  Evaluation 

Alternative  methods  are  available  to 
initiate  the  evaluation  of  profKtsals  received 
in  response  to  an  AO.  These  are  referred  to 
as  the  Advisory  Subcommittee  Evaluation 
Process,  the  Contractor  Evaluation  Process, 
and  the  Government  Evaluation  Process.  In 
all  processes,  a  subcommittee  of  the 
appropriate  Program  Office  Steering 
Committee  will  be  formed  to  categorize  the 
proposals.  The  various  approaches,  described 
in  detail  in  paragraph  403.  Following 
categorization,  those  proposals  still  in 
consideration  will  be  processed  to  the 
selection  official  as  prescribed  hereafter. 

403  Advisory  Subcommittee  Evaluation 
Process 

1.  Evaluation  of  scientific  and/or 
technological  merit  of  proposed 
investigations  is  the  responsibility  of  an 
advisory  subcommittee  of  the  Steering 
Committee.  It  is  of  prime  importance  that  the 
appyointment  of  members  to  the 
subcommittee  be  weighed  carefully  as  these 
individuals  may  exercise  significant 
influence  on  the  selection  of  investigations 
and  hence  achievement  of  program  goals  and 
objectives. 

2.  The  subcommittee  constitutes  a  peer   ~ 
group  qualified  to  judge  the  scientific  and 
technological  aspects  of  all  investigation 
profKisals.  One  or  more  subcommittees  may 
be  established  dep)ending  on  the  breadth  of 
the  technical  or  scientific  disciplines 
inherent  in  the  AO's  objectives.  Each 
subcommittee  represents  a  discipline  or 
grouping  of  closely  related  disciplines.  To 
maximize  the  quality  of  the  subcommittee 
evaluation  and  categorization,  the  following 
conditions  of  selection  and  appointment 
should  l>e  considered. 

a.  The  subcommittee  normally  should  be 
established  on  an  ad  hoc  basis. 

b.  Qualifications  and  acknowledgment  of 
the  professional  abilities  of  the  subcommittee 
members  are  of  primary  importance. 
Institutional  affiliations  are  not  sufficient 
qualifications. 

c  The  executive  secretary  of  the 
subcommittee  must  be  a  full-time  NASA 
employee. 

d.  Subcommittee  members  should 
normally  be  appointed  as  early  as  possible 
and  prior  to  receipt  of  proposals. 

e.  Care  must  be  taken  to  avoid  conflicts  of 
interest.  These  include  financial  interests, 
institutional  affiliations,  professional  biases 
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and  associations,  as  well  as  ^miliar 
relationships.  Conflicts  could  further  occur 
as  a  result  of  imbalance  between  Government 
and  non-Government  appointees  or 
membership  from  institutions  representing  a 
singular  school  of  thought  in  discipline  areas 
involving  competitive  dieories  in  approach  to 
an  investigation. 

L  The  subcommittee  should  convene  as  a 
group  in  closed  sessions  for  proposal 
evaluation  to  protect  the  proposer's 
proprietary  ideas  and  to  allow  frank 
discussion  of  the  proposer's  qualifications 
and  the  merit  of  the  proposer's  ideas.  Lead 
review  responsibility  for  each  proposal  may 
be  assigned  to  members  most  qualified  in  the 
involved  discipline.  It  is  important  that  each 
proposal  be  considered  by  the  entire 
subcommittee. 

3.  It  may  not  be  possible  to  select  a 
subcommittee  fully  satisfying  all  of  the 
conditions  deschbisd  in  subparagraph  2.  It  is 
not  the  purpose  of  these  guidelines  to 
establish  provisions  for  making  trade-offs, 
where  necessary,  among  the  above  criteria. 
This  is  properly  the  responsibility  of  the 
nominating  and  appointing  officials.  This 
latitude  permits  flexibility  in  making 
decisions  in  accord  with  circumstances  of 
each  application.  In  so  doing,  however,  it  is 
emphasized  that  recognized  ex^rtise  in 
evaluating  dissimilar  proposals  is  essential  to 
the  continued  workability  of  the 
investigation  acquisition  process. 

4.  Candidate  subcommittee  members 
should  be  nominated  by  the  office  having 
responsibility  for  the  evaluation. 
Nominations  should  be  approved  in 
accordance  with  NMI  1150.2, 
"Establishment,  Operation,  and  Duration  of 
NASA  Advisory  Committees."  The 
notification  of  appointment  should  specify 
the  duration  of  assignment  on  the 
subcommittee,  provisions  concerning 
conflicts  of  interest,  and  arrangements 
regarding  honoraria,  per  diem,  and  travel 
when  actually  employed. 

5.  It  is  important  that  members  of  the 
subconmiittee  be  formally  instructed  as  to 
their  responsibilities  with  respect  to  the 
investigation  acquisition  process,  even  where 
several  or  all  of  the  members  have  served 
previously.  This  briefing  of  subcommittee 
members  should  include: 

a.  Instruction  of  subcommittee  members  on 
agency  policies  and  procedures  pertinent  to 
acquisition  of  investigations. 

b.  Review  of  the  program  goals,  AO 
objectives,  and  evaluation  criteria,  including 
relative  importance,  which  provide  the  basis 
for  evaluation. 

c.  Instruction  on  the  use  of  preliminary 
proposal  evaluation  data  furnished  by  the 
Installation  Project  Office.  The  subconmiittee 
should  examine  these  data  to  gain  a  better 
understanding  of  the  prop>osed 
investigations,  any  associated  problems,  and 
to  consider  cost  in  relation  to  the  value  of  the 
investigations'  objectives. 

d.  Definition  of  responsibility  of  the 
subcommittee  for  evaluation  and 
categorization  with  resp>ect  to  scientific  and/ 
or  technical  merit  in  accordance  with  the 
evaluation  criteria. 

e.  Instruction  for  documentation  of 
deliberations  and  categorizations  of  the 
subcommittee. 


f.  Inform  the  chairperson  of  the 
subcommittee  and  all  members  that  they 
should  familiarize  themselves  with  the 
provisions  of  the  current  "Standards  of 
Conduct  for  NASA  Employees",  NHB  1900.1, 
or  "Standards  of  Conduct  for  NASA  Special 
Government  Employees",  NHB  1900.2,  as 
appropriate,  regarding  conflicts  of  interest 
Members  should  inform  the  appointing 
authority  if  their  participation  presents  a  real 
or  apparent  conflict  of  interest  situation.  In 
addition,  all  participants  should  inform  the 
selection  official  in  the  event  they  are 
subjected  to  pressure  or  improper  contacts. 

g.  Inform  members  that  prior  to  the 
selection  and  announcement  of  the 
successful  investigators  and  investigations, 
subcommittee  members  and  NASA  personnel 
shall  not  reveal  any  information  concerning 
the  evaluation  to  anyone  who  is  not  also 
participating  in  the  same  evaluation 
proceedings,  and  then  only  to  the  extent  that 
such  information  is  required  in  connection 
with  such  proceedings.  Also,  inform 
members  that  subsequent  to  selection  of  an 
investigation  and  annoimcement  of 
negotiations  with  the  investigator's 
institution,  information  concerning  the 
proceedings  of  the  subcommittee  and  data 
developed  by  the  subcommittee  will  be  made 
available  to  others  within  NASA  only  when 
the  requestor  demonstrates  a  need  to  know 
for  a  NASA  purpose.  Such  information  will 
be  made  available  to  persons  outside  NASA 
including  other  Government  agencies,  only 
when  such  disclosure  is  concurred  in  by  the 
Office  of  General  Counsel.  In  this  connection, 
reference  is  made  to  18  U.S.C.  1905  which 
provides  criminal  sanctions  if  any  officer  or 
employee  (including  special  employees)  of 
the  United  States  discloses  or  divulges 
certain  kinds  of  business  confidential  and 
trade  secret  information  unless  authorized  by 
law. 

6.  The  product  of  an  advisory 
subconunittee  is  the  classification  of 
proposals  into  four  categories.  The  categories 
are: 

a.  Category  I — Well  conceived  and 
scientifically  and  technically  sound 
investigations  pertinent  to  the  goals  of  the 
program  and  the  AO's  objectives  and  offered 
by  a  competent  investigator  from  an 
institution  capable  of  supplying  the 
necessary  support  to  ensure  that  any 
essential  flight  hardware  or  other  support  can 
be  delivered  on  time  and  that  data  can  be 
prof)erly  reduced,  analyzed,  interpreted,  and 
published  in  a  reasonable  time. 
Investigations  in  Category  I  are  recommended 
for  acceptance  and  normally  will  be 
displaced  only  by  other  Category  I 
investigations. 

b.  Category  n — Well  conceived  and 
scientifically  or  technically  sound 
investigations  which  are  recommended  for 
acceptance,  but  at  a  lower  priority  than 
Category  I. 

c.  Category  III — Scientifically  or 
technically  sound  investigations  which 
require  further  development.  Category  III 
investigations  may  be  funded  for 
development  and  may  be  reconsidered  at  a 
later  time  for  the  same  or  other  opportimities. 

d.  Category  IV — Proposed  investigations 
which  are  recommended  for  rejection  for  the 


particular  opportunity  under  consideration, 
whatever  the  reason. 

7.  A  record  of  the  deliberations  of  the 
subcommittee  should  be  prepared  by  the 
assigned  executive  secretary  and  should  be 
signed  by  the  Chairperson.  The  minutes 
should  contain  the  categorizations  with  basic 
rationale  for  such  ratings  and  the  significant 
strengths  and  weaknesses  of  the  prof)osals 
evaluated. 

404    Contractor  Evaluation  Process 

1.  The  use  of  the  contractor  method  for 
obtaining  supp)ort  for  evaluation  purposes  of 
proposals  received  in  response  to  an  AO 
requires  the  approval  of  the  Program  AA. 
Prior  to  the  use  of  this  method,  discussion 
should  be  held  with  the  Office  of 
Procurement. 

2.  It  is  NASA  policy  to  avoid  situations  in 
the  procurement  process  where,  by  virtue  of 
the  work  or  services  performed  for  NASA,  or 
as  a  result  of  data  acquired  from  NASA  or 
from  other  entities,  a  particular  company: 

a.  Is  given  an  unfiair  competitive  advantage 
over  other  companies  with  respect  to  future 
NASA  business; 

b.  Is  placed  in  a  position  to  affect 
Government  actions  under  circumstances  in 
which  there  is  potential  that  the  company's 
judgment  may  be  biased;  or 

c.  Otherwise  finds  that  a  conflict  exists 
between  the  performance  of  work  or  services 
for  the  Government  in  an  impartial  manner 
and  the  company's  own  self-interest. 

3.  To  reduce  the  possibility  of  an 
organizational  conflict  of  interest  problem 
arising,  the  following  minimum  restrictions 
will  be  incorporated  into  the  contract: 

a.  No  employee  of  the  contractor  will  be 
permitted  to  propose  in  response  to  the  AO; 

b.  The  "Limitation  on  Future  Contracting" 
clause  contained  in  NASA  FAR  Supplement 
1852.209-71  and  the  conditions  set  forth  in 
NASA  FAR  Supplement  1815.413-2 
Alternate  II  (c)  and  (d)  will  be  included  in  all 
such  contracts;  and 

c.  Unless  authorized  by  the  NASA 
contracting  officer,  the  contractor  shall  not 
contact  the  originator  of  any  proposal 
concerning  its  contents. 

4.  The  scope  of  work  for  the  selected 
contractor  will  provide  for  an  identification 
of  strengths  and  weaknesses  and  a  summary 
of  the  proposals.  The  contractor  will  not 
make  selections  nor  recommend 
investigations. 

5.  The  steps  to  be  taken  in  establishing 
evaluation  panels  and  the  responsibilities  of 
NASA  and  the  contractor  in  relation  to  the 
panels  will  be  as  follows: 

a.  The  contractor  will  be  required  to 
establish  and  provide  support  to  panels  of 
experts  for  review  of  proposals  to  evaluate 
their  scientific  and  technical  merit; 

b.  These  panels  will  be  composed  of 
scientists  and  specialists  qualified  to  evaluate 
the  proposals; 

c.  The  agency  may  provide  to  the 
contractor  lists  of  scientist(s)  and  specialist(8) 
in  the  various  disciplines  it  believes  are 
qualified  to  serve  on  the  panels: 

d.  The  contractor  will  report  each  panel's 
membership  to  NASA  for  approval;  and 

e.  The  contractor  must  make  all  the 
necessary  arrangements  with  the  panel 
members. 


6.  The  evaluation  support  by  the 
contractor's  panels  of  experts  will  be 
accomplished  as  follows: 

a.  The  panels  will  review  the  scientific  and 
technical  merit  of  the  proposals  in 
accordance  with  the  evaluation  criteria  in  the 
AO  and  will  record  their  strengths  and 
weaknesses. 

b.  The  contractor  will  make  records  of  each 
panel's  deliberations  which  will  form  the 
twsis  for  a  report  summarizing  {he  results  of 
the  evaluations.  Upon  request,  the  contractor 
shall  provide  all  such  records  to  NASA; 

c.  The  chairperson  of  each  panel  shall 
certify  that  the  evaluation  report  correctly 
represents  the  findings  of  the  review  panel; 
and 

d.  A  final  report  will  be  submitted  as 
provided  in  the  contract. 

7.  A  subcommittee  of  the  Program  Office 
Steering  Committee  will  be  established  on  an 
ad  hoc  basis.  Utilizing  furnished  data,  the 
subcommittee  will  classify  the  proposals  into 
the  four  categories  enumerated  in  paragraph 
403,  "Advisory  Subcommittee  Evaluation 
Process."  A  record  of  the  deliberations  of  the 
subcommittee  should  be  prepared  by  an 
ss^gned  executive  secretary  and  signed  by 
the  chairperson.  The  minutes  should  contain 
the  categorizations  with  the  basic  rationale 
for  such  ratings  and  the  significant  strengths 
and  weaknesses  of  the  proposals  evaluated. 

405  Government  Evaluation  Process 

1.  The  Program  AA  may,  in  accordance 
with  NMI  1150.2,  appoint  one  or  more  full- 
time  Government  employees  as 
subcommittee  members  of  the  Program  Office 
Steering  Committee  to  evaluate  and 
categorize  the  proposals. 

2.  Each  subcommittee  member  should  be 
qualified  and  competent  to  evaluate  the 
proposals  in  accordance  with  the  AO 
evaluation  criteria.  It  is  important  that  a 
subcommittee's  evaluation  not  be  influenced 
by  others  either  within  or  outside  of  NASA. 

3.  The  subcommittee  members  will  not 
contact  the  proposers  for  additional 
information. 

4.  The  subcommittee  members  will  classify 
the  proposals  in  accordance  with  the  four 
categories  indicated  in  paragraph  403.  Each 
categorization  will  be  supported  by  an 
appropriate  rationale  including  a  narrative  of 
each  proposal's  strengths  and  weaknesses. 

406  Engineering,  Integration,  and 
Management  Evaluation 

|l.  The  subcommittee  responsible  for 
categorization  of  each  proposal  in  terms  of  its 
scientific,  applications,  or  technical  merit 
^ould  receive  information  on  probable  cost, 
technical  status,  developmental  risk,' 
integration  and  safety  problems,  and 
management  arrangements  in  time  for  their 
deliberations. 

2.  This  information  should  be  provided  at 
the  discretion  of  the  Headquarters  Program 
Office  by  the  Project  Office  at  the  installation. 
This  information  can  be  in  general  terms  and 
should  reflect  what  insights  the  Project  Office 
can  provide  without  requesting  additional 
details  from  the  proposers.  This  limited 
Project  Office  review  will  not  normally  give 
the  subcommittees  information  of  significftnt 
precision.  The  purpose  is  to  give  the 


subcommittee  sufficient  information  so  it  can 
review  the  proposals  in  conjunction  with 
available  cost,  integration,  and  management 
considerations  to  gain  an  impression  of  each 
investigator's  understanding  of  the  problems 
of  the  experiment  and  to  permit  gross  trade- 
offs of  cost  versus  value  of  the  investigation 
objective. 

3.  Following  categorization,  the  Project 
Office  shall  evaluate  proposals  in  contention, 
in  depth,  including  a  thorough  review  of 
each  proposal's  engineering,  integration, 
management,  and  cost  aspects.  This  review 
should  be  accomplished  by  qualified 
engineering,  cost,  and  business  analysts  at 
the  project  center. 

4.  In  assessing  proposed  costs,  the 
evaluation  must  consider: 

a.  The  investigation  objective. 

b.  Comparable,  similar  or  related 
investigations. 

c.  Whether  NASA  or  the  investigator 
should  procure  the  necessary  supporting 
instrumentation  or  services  and  the  relative 
cost  of  each  mode. 

d.  Total  overall  or  probable  costs  to  the 
Government  including  integration  and  data 
reduction  and  analysis.  In  ^e  case  of 
investigations  proposed  by  Government 
investigators,  this  includes  all  associated 
direct  and  indirect  cost.  With  respect  to 
cooperative  investigations,  integration,  and 
other  applicable  costs  should  be  considered. 

5.  The  Project  Office,  as  part  of  the  in- 
depth  evaluation  of  proposals  that  require 
instrumentation  or  suppKirt  equipment,  will 
survey  all  potential  sources  for  Government- 
owned  instrumentation  or  support 
equipment  that  may  be  made  available,  with 
or  without  modifications,  to  the  potential 
investigator.  Such  items  contributed  by 
foreign  cooperating  groups  which  are  still 
available  under  cooperative  project 
agreements  will  also  be  considered  for  use 
under  the  terms  and  conditions  specified  in 
the  agreements.  As  part  of  the  evaluation 
report  to  the  Program  Office,  the  availability 
or  nonavailability  of  instrumentation  or 
support  equipment  will  be  indicated. 

6.  Proposals  which  require  instrumentation 
should  be  evaluated  by  project  personnel. 
This  evaluation  should  cover  the  interfaces 
and  the  assessment  of  development  risks. 
This  evaluation  should  furnish  the  selection 
official  with  sufficient  data  to  contribute  to 
the  instrument  determinations.  Important 
among  these  are: 

a.  Whether  the  instrument  requires  further 
definition; 

b.  Whether  studies  and  designs  are 
necessary  to  provide  a  reasonably  accurate 
appreciation  of  the  cost; 

c.  Whether  the  investigation  can  be  carried 
out  without  incurring  undue  cost,  schedule, 
or  risk  of  failure  penalties;  and 

d.  Whether  integration  of  the  instrument  is 
feasible. 

7.  In  reviewing  an  investigator's 
management  plan,  the  Project  Office  should 
evaluate  the  investigator's  approach  for 
efficiently  managing  the  work,  the 
recognition  of  essential  management 
functions,  and  the  effective  overall 
integration  of  these  hinctions.  Evaluation  of 
the  proposals  under  final  consideration 
should  include,  but  not  be  limited  to: 


workload — present  and  future  related  to 
capacity  and  capability:  past  experience; 
management  approach  and  organization;  e.g.: 

a.  With  respect  to  workload  and  its 
relationship  to  capacity  and  capability,  it  is 
important  to  ascertain  the  extent  to  which  the 
investigator  is  capable  of  providing  facilities 
and  personnel  skills  necessary  to  perform  the 
required  effort  on  a  timely  basis.  'This  review 
should  reveal  the  need  for  additional 
facilities  or  people,  and  provide  some 
indication  of  the  Government  support  the 
investigator  will  require. 

b.  A  review  should  be  made  of  the 
investigator,  the  investigator's  institution, 
and  any  supporting  contractor's  performance 
on  prior  investigations.  This  should  assist  in 
arriving  at  an  assessment  of  the  investigator 
and  the  institution's  ability  to  perform  the 
effort  within  the  proposed  cost  and  time 
constraints. 

c.  The  proposed  investigator's  management 
arrangements  should  be  reviewed,  including 
make  or  buy  choices,  support  of  any  co- 
investigator,  and  preselected  subcontractors 
or  other  instrument  fabricators  to  determine 
whether  such  arrangements  are  justified.  The 
review  should  determine  if  the  proposed 
management  arrangements  enhance  the 
investigator's  ability  to  devote  more  time  to 
the  proposed  experiment  objectives  and  still 
effectively  employ  the  technical  and 
administrative  support  required  for  a 
successful  investigation.  In  making  these 
evaluations,  the  Project  Office  should  draw 
on  the  installation's  engineering,  business, 
legal,  and  other  staff  resources,  as  necessary, 
as  well  as  its  scientific  resources.  If  further 
information  is  needed  from  the  proposers,  it 
should  be  obtained  through  the  proper 
contacts. 

407    Program  Office  Evaluation 

1.  A  Program  Office  responsible  for  the 
project  or  program  at  Headquarters  will 
receive  the  evaluation  of  the  proposals,  and 
weigh  the  evaluative  data  to  determine  an 
optimum  ptayload  or  program  of 
investigation.  This  determination  will 
involve  recommendations  concerning 
individual  investigations;  but,  more 
importantly,  should  result  in  a  payload  or 
program  which  is  judged  to  optimize  total 
mission  return  within  schedule,  engineering, 
and  budgetary  constraints.  The 
recommendations  should  facilitate  sound 
selection  decisions  by  the  Program  AA.  Three 
sets  of  recommendations  result  from  the 
Program  Office  evaluation: 

a.  Optimum  payload  or  program  of 
investigations,  or  options  for  alternative 
payloads  or  programs. 

b.  Recommendation  for  final  or  tentative 
selection  based  on  a  determination  of  the 
degree  of  uncertainty  associated  with 
individual  investigations.  A  tentative 
selection  may  be  considered  step  one  of  a 
two-step  selection  technique. 

c.  U{>on  consideration  of  the  guidelines 
contained  in  paragraph  501-lc, 
recommending  responsibility  for  instrument 
development. 

2.  The  Installation  Project  Office  evaluation 
is  principally  concerned  with  ensuring  that 
the  proposed  investigation  can  be  managed, 
developed,  integrated,  and  executed  with  an 


JMI 


40528     Federal  Register  /  Vol.  60,  No.  153  /  Wednesday.  August  9,  1995  /  Rules  and  Regulations 


appropriate  probability  of  technical  success 
within  the  estimated  probable  cost.  The 
Headquarters  program  Director,  drawing 
upon  these  inputs,  should  be  mainly 
concerned  with  determining  a  payload  or 
program  from  the  point  of  view  of 
progranunatic  goals  and  budgetary 
constraints.  Discipline  and  cost  trade-offs  are 
considered  at  this  level.  The  Headquarters 
Program  Office  should  focus  on  the  potential 
contribution  to  program  objectives  that  can 
be  achieved  under  alternative  feasible 
payload  integration  options. 

3.  It  may  be  to  NASA's  advantage  to 
consider  certain  investigations  for  tentative 
selection  p>ending  resolution  of  uncertainties 
in  their  development.  Tentative  selections 
should  be  reconsidered  after  a  period  of  time 
for  final  selection  in  a  payload  or  program  of 
investigations.  This  two-step  selection 
process  should  be  considered  when: 

a.  The  potential  retvim  from  the 
investigation  is  sufficient,  relative  to  that  of 
the  other  investigations  under  consideration, 
and  that  its  further  development  app>ears  to 
be  wcuranted  before  final  selection. 

b.  The  investigation  potential  is  of  such 
high  priority  to  the  program  that  the 
investigation  should  be  developed  for  flight 
if  at  all  possible. 

c.  The  investigative  area  is  critical  to  the 
program  and  competitive  approaches  need  to 
be  developed  further  to  allow  selection  of  the 
optimum  course. 

4.  Based  on  evaluation  of  these 
considerations  associated  with  the 
investigations  requiring  further  development 
of  hardware,  the  following  information 
should  be  provided  to  the  Steering 
Committee  and  the  Program  AA  responsible 
for  selection: 

a.  The  expected  gain  in  potential  retiim 
associated  with  the  eventual  incorporation  of 
tentatively  recommended  investigations  in 
the  payload(s)  or  program. 

b.  The  expected  costs  required  to  develop 
instrumentation  to  the  point  of 
"demonstrated  capability." 

c.  The  risk  involved  in  added  cost, 
probability  of  successfully  developing  the 
required  instrument  capability,  and  the 
possibility  of  schedule  imptact. 

d.  Ider  ification  of  opportimities,  if  any, 
for  inclusion  of  such  investigations  in  later 
missions. 

5.  In  those  cases  where  investigations  are 
tentatively  selected,  an  explicit  statement 
should  be  made  of  the  process  to  be  followed 
in  detemtining  the  final  payload  or  program 
of  investigations  and  the  proposers  so 
informed.  The  two-phase  selection  approach 
provides  the  opportunity  for  additional 
assurance  of  development  potential  and 
probable  cost  prior  to  a  final  commitment  to 
the  investigation. 

6.  As  instruments  used  in  investigations 
become  increasingly  complex  and  costly,  the 
need  for  greater  control  of  their  development 
by  the  responsible  Headquarters  Program 
Office  also  grows.  Accordingly,  as  an  integral 
part  of  the  evaluation  process,  a  deliberate 
decision  should  be  made  regarding  the  role 
of  the  Principal  Investigator  with  respect  to 
the  provision  of  the  major  hardware 
associated  with  that  person's  investigation. 
The  guidelines  for  the  hardware  acquisition 


determination  are  discussed  in  paragraph 
501-lc 

7.  The  range  of  options  for  responsibility 
for  the  instrumentation  consists  of: 

a.  Assignment  of  full  responsibility  to  the 
Principal  Investigator.  The  responsibility 
includes  all  in-house  or  contracted  activity  to 
provide  the  instrumentation  for  integration. 

b.  Retention  of  developmental 
responsibility  by  the  Gov^imient  with 
participation  by  the  Principal  Investigator  in 
key  events  defined  for  the  program.  In  all 
cases  the  right  of  the  Principal  Investigator  to 
counsel  and  recommend  is  paramount.  Such 
involvement  of  the  Principal  Investigator 
may  include: 

(1)  Provision  of  instrument  specifications. 

(2)  Approval  of  specifications. 

(3)  Independent  monitorship  of  the 
development  and  advice  to  the  Government 
on  optimization  of  the  instrumentation  for 
the  investigation. 

(4)  Participation  in  design  reviews  and 
other  appropriate  reviews. 

(5)  Review  and  concurrence  in  changes 
resulting  from  design  reviews. 

(6)  Participation  in  configuration  control 
board  actions. 

f  7)  Advice  in  definition  of  test  program. 
18)  Review  and  approval  of  test  program 
and  changes  thereto. 

(9)  Participation  in  conduct  of  the  test 
program. 

(10)  Participation  in  calibration  of 
instrument. 

(11)  Participation  in  final  inspection  and 
acceptance  of  the  instrument. 

(12)  Participation  in  subsequent  test  and 
evaluation  processes  incident  to  integration 
and  flight  preparation. 

(13)  Participation  in  the  development  and 
support  of  the  operations  plan. 

(14)  Analysis  and  interpretation  of  data. 

8.  The  Principal  Investigator  should  as  a 
minimum: 

a.  Approve  the  instrument  specification. 

b.  Advise  the  project  manager  in   . 
development  and  fabrication. 

c.  Participate  in  final  calibration. 

d.  Develop  and  support  the  operations 
plan. 

e.  Analyze  and  interpret  the  data. 

9.  The  Project  Installation  is  responsible  for 
implementing  the  program  or  project  and 
should  make  recommendations  concerning 
the  role  for  the  Principal  Investigators.  The 
Program  AA  will  determine  the  role,  acting 
upon  the  advice  of  the  Headquarters  Program 
Office  and  the  Steering  Committee.  The 
Principal  Investigator's  desires  will  be 
respected  in  the  negotiation  of  the  person's 
role  allowing  an  appeal  to  the  Pro-am  AA 
and  the  right  to  withdraw  from  participation. 

10.  The  Program  Office  should  make  a 
presentation  to  the  Steering  Committee  with 
supporting  documentation  on  the  decisions 
to  be  made  by  the  responsible  Program  AA. 

408    Steering  Committee  Review 

1.  The  most  important  role  of  the  Steering 
Committee  is  to  provide  a  substantive  review 
of  a  potential  payload  or  program  of 
investigations  and  to  recommend  a  selection 
to  the  Program  AA.  The  Steering  Conomittee 
applies  the  collective  experience  of 
representatives  from  the  program  and 


discipline  conununities  and  oflers  a  forum 
for  discussing  the  selection  from  those  points 
of  view.  In  addition  to  this  mission-specific 
evaluation  function,  (he  Steering  Committee 
provides  guidance  to  subconunittee 
chairpersons  and  serves  as  a  clearinghouse 
for  problems  and  complaints  regarding  the 
process.  The  Steering  Committee  is 
responsible  for  assuring  adherence  to 
required  procedures.  Lastly,  it  is  the  forum 
where  discipline  objectives  are  weighed 
against  program  objectives  and  constraints. 

2.  The  Steering  Conunittee  represents  the 
means  for  exercising  three  responsibilities  in 
the  process  of  selecting  investigations  to: 

a.  Review  compliance  with  procedures 
governing  application  of  the  AO  process. 

b.  Ensure  that  adequate  documentation  has 
been  made  of  the  steps  in  the  evaluation 
process. 

c.  Review  the  results  of  the  evaluation  by 
the  subcommittee,  Project,  and  Program 
Offices  and  prepare  an  assessment  or 
endorsement  of  a  recommended  payload  or 
program  of  investigations  to  the  Program  AA. 

3.  The  purpose  in  exercising  the  first  of 
these  responsibilities  is  to  ensure  equity  and 
consistency  in  the  application  of  the  process. 
The  Steering  Committee  is  intended  to 
provide  the  necessary  reviews  and 
coordination  inherent  in  conventional 
acquisition  practices. 

4.  The  second  and  third  responsibilities  of 
the  Steering  Conmiittee  are  technical.  They 
require  that  the  Steering  Conunittee  review 
the  evaluations  by  subcommittee,  the  Project 
Office,  and  the  Program  Office  for 
completeness  and  appropriateness  before 
forwarding  to  the  Prc^gram  AA.  Most 
imjsortant  in  this  review  are: 

a.  Degree  to  which  results  of  evaluations 
and  recommendations  follow  logically  frt>m 
the  criteria  in  the  AO. 

b.  Consistency  with  objectives  and  policies 
generally  beyond  the  scope  of  Project/ 
Program  Offices. 

c.  Sufficiency  of  reasons  stated  for  tentative 
reconmiendations  of  those  investigations 
requiring  further  instrument  research  and 
development. 

d.  Sufficiency  of  reasons  stated  for 
determining  responsibilities  for  instrument 
development. 

e.  Si^ciency  of  consideration  of  reusable 
space  flight  hardware  and  support  equipment 
for  the  recommended  investigations. 

i.  Sufficiency  of  reasons  for  classifying 
proposed  investigations  in  their  respective 
categories. 

g.  Fair  treatment  of  all  proposals. 

5.  The  Steering  Committee  makes 
reconmiendations  to  the  selection  official  on 
the  payload  or  program  of  investigations  and 
notes  caveats  or  provisions  important  for 
consideration  of  the  selection  official. 

409    Principles  to  Apply 

1.  Paragraph  408  contains  a  description  of 
the  evaluation  function  appropriate  for  a 
major  payload  or  very  significant  program  of 
investigation.  The  levels  of  review, 
evaluation,  and  refinement  described  should 
be  applied  in  those  selections  where 
warranted  but  could  be  varied  for  less 
significant  selection  situations.  It  is  essential 
to  consider  the  principles  of  the  several 
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evaluative  steps,  but  it  may  not  be  essential 
to  maintain  strict  adherence  to  the  sequence 
and  structure  of  the  evaluation  system 
described.  The  selection  official  is 
responsible  for  determining  the  evaluation 
process  most  appropriate  for  the  selection 
situation  using  this  Chapter  as  a  guide. 


2.  Significant  deviations  from  the 
provisions  of  this  Handbook  must  be  fully 
documented  and  be  approved  by  the  Program 
AA  after  concurrence  by  the  Office  of  General 
Coimsel  and  Office  of  Procurement. 

Cbapter  5— The  Selection  Process 


500    General 

The  Program  AA  is  responsible  for 
selecting  investigations  for  contract 
negotiation.  This  decision  culminates  the 
evaluations  and  processes  that  can  be 
summarized  as  follows: 


Evaluation  stage 

Principal  emphasis 

Results 

Contractor  (wtien  auttiorized) _ 

Subcommittee „ „ 

Project  Office 

Summary  evaluation  (strengttts  and  weak- 
nesses. 

Science  and  technological  relevance,  value, 
and  feasibility. 

Engir>eering/cost/integration/management  as- 
sessment. 

Consistency  with  announcement  and  program 
ot>iectives,  and  cost  and  schedule  con- 
straints. 

Logic  of  proposed  selections  and  compliance 
with  proper  procedures. 

Report  to  Subcommittee. 

Categorization  of  individual  propasals. 

Reports  to  Subcommittee  and  Program  Office. 

Recommendations  to  Steering  Committee  of 
payload  or  program  of  investigations. 

Recoovnendations  to  Program  Associate  Ad- 
ministrator. 

Proaram  Office 

Steering  Committee _ 

II 


501    Decisions  To  Be  Made 

1.  The  selection  decisions  by  the  Program 
AA  constitute  management  judgments 
balancing  individual  and  aggregate  scientific 
or  technological  merit,  the  contribution  of  the 
recommended  investigations  to  the  AO's 
objectives,  and  their  consonance  with  budget 
constraints.  The  selection  official  may 
develop  additional  data  to  make  the 
following  decisions: 

a.  Determination  of  the  adequacy  of 
scientific/technical  analysis  supporting  the 
recommended  selections.  This  supp»orting 
rationale  should  involve  considerations 
including: 

(1)  Assurance  that  the  expected  return 
contributes  substantially  to  program 
objectives  and  is  likely  to  be  realized. 

(2)  Assurance  that  the  evaluation  criteria 
ware  applied  consistently  to  all  proposed 
investigations. 

(3)  Assurance  that  the  set  of  recommended 
investigations  constitutes  the  optimum 
program  or  payload  considering  potential 
value  and  constraints. 

(4)  Assurance  that  only  one  investigator  is 
assigned  as  the  Principal  Investigator  to  each 
investigation  and  that  the  Principal 
Investigator  will  assume  the  associated 
responsibilities  and  be  the  single  point  of 
contact  and  leader  of  any  other  investigators 
selected  for  the  same  investigation. 

b.  Determination  as  to  whether  available 
returned  space  hardware  or  support 
equipment,  with  or  without  modification, 
would  be  adequate  to  meet  or  support 
investigation  objectives. 

c.  Determination  as  to  whether  the 
proposed  instrument  fabricator  qualifies  and 
should  be  accepted  as  a  sole  source  or 
whether  the  requirement  should  be 
competitive  procured.  The  follovtring 
guidelines  apply: 

(1)  The  hardware  required  should  be 
subjected  to  competitive  solicitation  where  it 
is  clear  that  the  capability  is  not  sufficiently 
unique  to  justify  sole  source  procurement. 

(2)  The  hardware  requirement  should  be 
purchased  from  the  fabricator  proposed  by 
the  investigator,  which  may  be  the 
investigator's  own  institution,  (a)  when  the 
fabricator's  proposal  contains  technical  data 


that  are  not  available  bom  another  source, 
and  it  is  not  feasible  or  practicable  to  define 
the  fabrication  requirement  in  such  a  way  as 
to  avoid  the  necessity  of  using  the  technical 
data  contained  in  the  proposal;  (b)  when  the 
fabricator  offers  unique  capabilities  that  are 
not  available  from  another  source;  (c)  when 
the  selection  official  determines  that  the 
proposed  hardware  contributes  so 
significantly  to  the  value  of  the  investigator's 
proposal  as  to  be  an  integral  part  of  it. 

(3)  If  a  producer  other  than  the  one 
proposed  by  the  investigator  offers  unique 
capabilities  to  produce  the  hardware 
requirement,  NASA  may  buy  the  hardware 
frt>m  the  qualified  fabricator. 

(4)  If  a  NASA  employee  submits  a  proposal 
as  a  principal  investigator,  any  requirement 
for  hardware  necessary  to  perform  the 
investigation  must  either  be  competed  by  the 
installation  procurement  office  or  a 
justification  must  be  written,  synopsized,  and 
approved  in  accordance  with  the         • 
requirements  of  FAR  and  the  NFS. 

d.  Determination  of  the  desirability  for 
tentative  selection  of  investigations.  This 
determination  involves  considerations 
including: 

(1)  Assessment  of  the  state  of  development 
of  the  investigative  hardware,  the  cost  and 
schedule  for  development  in  relation  to  the 
gain  in  potential  benefits  at  the  time  of  final 
selection. 

(2)  Assurance  that  there  is  adequate 
definition  of  investigation  hardware  to  allow 
parallel  design  of  other  project  hardware. 

(3)  Assurance  that  appropriate 
management  procedures  are  contained  in  the 
project  plan  for  reevaluation  and  final 
selection  (or  rejection)  on  an  appropriate 
time  scale. 

e.  Determination  of  the  acceptability  of  the 
proposer's  management  plan,  including  the 
proposed  hardware  development  plan,  and 
the  necessity,  if  any,  of  negotiating 
modifications  to  that  plan. 

2.  In  the  process  of  making  the  above 
determinations  described  in  subparagraph  1, 
the  Program  AA  may  request  additional 
information  or  evaluations.  In  most 
instances,  this  information  can  be  provided 
by  the  Program  Office  responsible  for  the 
mission,  project,  or  program.  However,  the 


Program  AA  may  reconvene  the 
subcommittee  or  poll  the  members 
individually  or  provide  for  additional 
analysis  or  require  additional  data  from 
evaluators  or  proposers  as  considered 
necessary  to  focilitate  the  Program  AA's 
decision. 

502  The  Selection  Statement 

Upon  completion  of  deliberations,  the 
responsible  Program  AA  shall  issue  a 
selection  statement.  Ordinarily  this  statement 
will,  il^n  request,  be  releasable  to  the 
public.  As  a  minimum,  the  selection 
statement  should  include: 

1.  The  general  and  specific  evaluation 
criteria  and  relative  importance  used  for  the 
selection. 

2.  The  categt>rizations  provided  by  the 
subconmiittee  and  the  rationale  for  accepting 
or  not  accepting  each  Category  I  proposal  and 
a  succinct  statement  concerning  the 
nonacceptance  of  all  other  proposals. 

3.  A  concise  description  of  each 
investigation  accepted  including  an 
indication  as  to  whether  the  selection  is  a 
partial  acceptance  of  a  proposal  and/or  a 
joinder  with  other  investigators. 

4.  The  role  of  the  Principal  Investigator 
with  regard  to  hardware  essential  to  the 
investigation  and  whether  the  Principal 
Investigator  will  be  responsible  for  hardware 
acquisition  and  the  basis  therefor. 

5.  An  indication  of  the  plan  and 
acquisition  using  the  regular  procurement 
processes,  if  the  Principal  Investigator  is  not 
to  acquire  the  hardware. 

6.  A  statement  indicating  whether  the 
selection  is  final  or  tentative,  recognizing  the 
need  for  better  definition  of  the  investigation 
and  its  cost. 

7.  A  statement  indicating  use  of 
Government-owned  space  flight  hardware 
and/or  support  equipment. 

503  Notification  of  Proposers 

1.  It  is  essential  that  investigators  whose 
proposals  have  no  reasonable  chance  for 
selection  be  so  apprised  as  soon  as 
practicable.  The  responsible  Program  Office 
will,  upon  such  determination,  notify 
investigators  of  that  fact  with  the  major 
reason(s)  why  the  proposals  were  so 
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considered.  The  notification  letter  should 
also  inform  such  investigators  that  they  may 
obtain  a  detailed  oral  debriefing  provided 
they  request  it  in  writing.  The  letter  should 
point  out  that  such  a  debriefing  would  be 
available  only  after  completion  of  the 
selection  process  and  would  otherwise  be 
conducted  in  accordance  with  the  NASA 
FAR  Supplement.  (See  paragraph  504.) 

2.  Letters  of  notification  will  be  sent  to 
those  Principal  Investigators  selected  to 
participate.  This  letter  should  not  commit  the 
agency  to  more  than  negotiations  for  the 
selected  investigation,  but  it  should  indicate 
the  decision  made  and  contain: 

a.  A  concise  description  of  the  Principal 
Investigator's  investigation  as  selected, 
noting  substantive  changes,  if  any,  from  the 
investigation  originally  proposed  by  the 
PrinciiMl  Investigator. 

b.  The  nature  of  the  selection,  i.e.,  whether 
it  should  be  considered  final  or  tentative 
requiring  additional  hardware  or  cost 
definition. 

c.  A  description  of  the  role  of  the  Principal 
Investigator  including  the  responsibility  for 
the  provision  of  instruments  for  flight 
experiments. 

d.  Identification  of  the  principal  technical 
and  management  points  to  be  treated  in 
subsequent  negotiations. 

e.  Any  rights  to  be  granted  on  use  of  data, 
publishing  of  data,  and  duration  of  use  of  the 
data. 

f.  Where  applicable,  indication  that  a 
foreign  selectee's  participation  in  the 
program  will  be  arranged  between  the 
International  Affairs  Division,  Office  of 
External  Relations,  and  the  foreign 
government  agency  which  endorsed  the 
proposal. 

3.  In  conjunction  with  the  notification  of 
successful  foreign  proposers,  the  Program 
Office  shall  forwaiti  a  letter  to  the 
responsible  International  Afiairs  Division, 
Office  of  External  Relations,  addressing  the 
following: 

a.  The  scientific  technological  objective  of 
the  effort. 

b.  The  period  of  time  for  the  effort. 

c.  The  responsibilities  of  NASA  and  of  the 
sponsoring  governmental  agency;  these  may 
include: 

(1)  Provision  and  disposition  of  hardware 
and  software. 

(2)  Responsibilities  for  reporting,  reduction 
and  dissemination  of  data. 

(3)  Responsibilities  for  transportation  of 
hardware. 

d.  Any  additional  information  pertinent  to 
the  conduct  of  the  experiment. 

4.  Using  the  information  provided  above, 
the  International  Affairs  Division,  Office  of 
External  Relations  will  negotiate  an 
agreement  with  the  sponsoring  foreign 
agency. 

5.  Notices  shall  also  be  sent  to  those 
proposers  not  notified  pursuant  to  the 
preceding  paragraphs,  and,  as  applicable,  a 
copy  to  the  sponsoring  foreign  government 
agency.  It  is  important  that  these  remaining 
proposers  be  informed  at  the  same  tune  as 
those  selected.  Other  agency  notifications 
and  press  release  procedures  will  apply,  as 
appropriate. 


504    D^riefing 

It  is  the  policy  to  debrief,  if  requested, 
unsuccessful  proposers  of  investigations  in 
accordance  with  NFS  1815.1003.  The 
following  considerations  are  offered  in 
arranging  and  conducting  debriefings: 

1.  Debriefing  should  be  done  by  an  official 
designated  by  the  responsible  Program  AA. 
Any  other  personnel  receiving  requests  for 
information  concerning  the  rejection  of  a 
proposal  should  refer  to  the  designated 
official. 

2.  Debriefing  of  unsuccessful  offerors 
shotild  be  made  at  the  earliest  possible  time; 
debriefing  will  generally  be  scheduled 
subsequent  to  selection  but  prior  to  award  of 
contracts  to  the  successful  proposers. 

3.  Material  discussed  in  debriefing  should 
be  fectual  and  consonant  with  the 
documented  findings  of  several  stages  of  the 
evaluation  process  and  the  selection 
statement. 

4.  The  debriefing  official  should  advise  of 
weak  or  deficient  areas  in  the  profKisal, 
indicate  whether  those  weaknesses  were 
fectors  in  the  selection,  and  advise  of  the 
major  considerations  in  selecting  the 
competing  successful  proposer  where 
appropriate. 

5.  llie  debriefing  official  should  not 
discuss  other  imsuccessful  proposals, 
ranking,  votes  of  members,  or  attempt  to 
make  a  point-by-point  comparison  with 
successful  prop>osals. 

6.  A  memorandum  of  record  of  the 
debriefing  should  be  provided  the 
Chairperson  of  the  Steering  Committee. 

Chapter  6— Payload  Formulation 

600    Payload  Formulation 

1.  Payload  elements  for  Space 
Transportation  System  (STS)  missions  can 
come  from  many  sources.  These  include 
those  selected  through  AOs,  those  generated 
by  in-house  research,  unsolicited  proposals 
and  those  derived  from  agreements  between 
NASA  and  external  entities.  However,  it  is 
anticipated  that  the  primary  source  of  NASA 
payload  elements  will  be  the  AO  process. 
Generally,  prof>osals  for  payload  elements 
submitted  outside  the  AO  process  will  not  be 
selected  if  they  would  have  been  responsive 
to  an  AO  objective. 

2.  Payload  elements  for  STS  flights  fall  into 
two  major  categories.  "NASA  or  NASA- 
related"  payload  elements  are  those  which 
are  developed  by  a  NASA  Program  Office  or 
by  another  party  with  which  NASA  has  a 
shared  interest.  "Non-NASA"  payload 
elements  are  those  which  require  only  STS 
operation  services  from  NASA  and  interface 
with  NASA  through  the  Office  of  Space 
Flight. 

3.  In  general,  a  Program  Office  will  be 
designated  responsibility  for  formulating  the 
"NASA  or  NASA-related"  portion  of  an  STS 
payload.  The  Office  of  Space  Flight  will  be 
responsible  for  formulating  the  "non-NASA" 
portion  of  an  STS  payload.  Flights  may,  of 
course,  consist  wholly  of  payload  elements  of 
either  type.  Resource  allocation  for  mixed 
missions  will  be  determined  by  the  Program 
Office  and  the  Office  of  Space  Flight. 

Chapter  7 — Procurement  and  Other 
Considerations 


700  EaHy  Involvement  Essential 

1.  The  distinctive  feature  of  the  AO  process 
is  that  it  is  both  a  program  planning  system 
and  a  procurement  system  in  one  procedure. 
The  choice  of  what  aeronautical  and  space 
phenomena  to  investigate  is  program 
planning.  Procurement  is  involved  with  the 
purchase  of  property  and  services  to  carry 
out  the  selected  investigations. 

2.  Because  of  both  the  programmatic  and 
multi-functional  aspects  of  the  AO  process, 
early  involvement  of  external  program  office 
elements  is  essential.  Success  of  the  process 
requires  that  it  proceed  in  a  manner  that 
meets  program  goals  and  complies  with 
statutory  requirements  and  prooirement 
policy. 

3.  "The  planning,  preparation  and  selection 
schedule  for  the  investigation  should 
commence  early  enough  to  meet  statutory 
and  regulatory  requirements.  Chief  of  these 
are  the  requirements  for  soliciting  maximum 
feasible  com(>etition  and  for  conducting 
discussions  with  offerors  within  the 
competitive  range  by  the  Project  Office  and/ 
or  any  other  evaluation  group  or  office 
authorized  by  the  selection  official. 

701  Negotiation,  Discussions,  and  Contract 
Award 

Indicated  below  are  some  of  the  major 
procurement  procedures  that  need  to  be 
accomplished  to  assure  uniformity  and 
sufficiency  in  the  acquisition  of 
investigations.  These  areas  are  not  exclusive 
and  not  intended  to  substitute  for 
coordination  and  good  judgment  before 
issuance  of  the  AO,  during  evaluation  of 
proposals,  and  prior  to  contract  award. 

1.  As  negotiated  procurements  must  be 
made  by  soliciting  proposals  from  the 
maximum  number  of  qualified  sources 
consistent  with  the  requirement,  the  AO 
must  also  be  synopsized  in  the  Commerce 
Business  Daily.  Responses  to  the  synopsis 
must  be  added  to  the  AO  mailing  list.  Every 
effort  should  be  made  to  publish 
opportunities  fer  enough  in  advance  to 
encourage  a  broad  response.  (In  no  case  less 
than  45  days  before  the  date  set  for  receipt 
of  proposals). 

2.  Significant  items  for  consideration  after 
receipt  of  proposals: 

a.  Late  Proposals — The  policy  on  late 
proposals  contained  in  the  NFS  1815.412  is 
applicable.  Potential  investigators  should  be 
informed  of  this  policy.  In  the  AO  context, 
the  selection  official  or  designee  will 
determine  whether  a  late  proposal  will  be 
considered. 

b.  Competitive  Considerations 

(1)  The  proposals  submitted  in  response  to 
the  AOs  are  not  necessarily  fully  comparable. 
However,  all  proposals  within  the  scope  of 
an  opportunity  must  be  evaluated  in 
accordance  with  the  criteria  in  the  AO. 

(2)  Cost  must  be  considered  in  the 
evaluation  if  costs  are  involved  in  the 
investigation.  General  cost  information 
should  be  given  to  the  subconmiittee  by  the 
Installation  Project  Office  for  use  in 
determining  the  categories  into  which  the 
subcommittee  places  proposals. 

(3)  Further  information  should  be  obtained, 
as  necessary,  by  the  Installation  Project 
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Office  and/or  any  other  evaluation  group 
authorized  by  the  selection  official  and  from 
the  investigators  whose  proposals  are  being 
considered.  This  is  similar  to  the 
procurement  procedure  for  conducting 
written  and  oral  discussions.  A  major 
consideration  during  discussions  is  to  avoid 
unfairness  and  unequal  treatment.  Good 
judgment  is  required  by  in  the  extent  and 
content  of  the  discussions.  There  should  be 
no  reluctance  in  obtaining  the  advice  and 
guidance  of  management  and  staff  offices 
during  the  discussion  phase.  A  summary 
should  be  prepared  of  the  primary  points 
covered  in  the  written  and  oral  discussions 
and  show  the  effect  of  the  discussions  on  the 
evaluation  of  proposals.  This  summary 
should  also  contain  general  information 
about  the  questions  submitted  to  the 
investigators,  the  amount  of  time  spent  in 
oral  discussion,  and  revisions  in  proposals,  if 
any,  resulting  from  the  discussions. 

(4)  During  the  conduct  of  discussions,  all 
proposers  being  considered  shall  be  offered 
an  equitable  opportunity  to  submit  cost, 
technical,  or  other  revisions  in  their 
proposals  as  may  result  from  the  discussions. 
All  proposers  shall  be  informed  that  any 
revisions  to  their  proposals  must  be 
submitted  by  a  common  cut-off  date  in  order 
to  be  considered.  The  record  should  note 
compliance  of  the  investigators  with  that  cut- 
off date. 

3.  Significant  items  for  consideration 
before  award: 

a.  Issuance  of  a  Request  for  Proposal 
(RFP)— A  formal  RFP  should  not  be  issued  to 
obtain  additional  information  on  proposals 
accepted  under  the  AO  process.  Additional 
technical,  cost,  or  other  data  received  should 
be  considered  as  a  supplement  to  the  original 
proposal. 

b.  Selection  of  Investigator/Contractor — 
The  selection  decision  of  the  Program  AA 
approves  the  selected  investigators  and  their 
institutions  as  the  only  satisfactory  sources 
for  the  investigations.  The  selection  of  the 
investigator  does  not  constitute  the  selection 
of  that  person's  proposed  supporting 
hardware  fabricator  unless  the  selection 
official  specifically  incorporates  the 
fabricator  in  the  selection  decision. 

702  Application  of  the  Federal  Acquisition 
Begulation  (FAR)  and  the  NASA  FAR 
Supplement  (NFS) 

The  AO  process  supplants  normal 
procurement  procedures  only  to  the  extent 
necessary  to  meet  the  distinctive  features  of 
the  process.  This  process  is  not  intended  to 
conflict  vtrith  any  established  statutory 
requirements.  The  FAR,  the  NFS,  and  related 
procurement  directives  should  be  used  for 
guidance  in  those  instances  where 
instructions  are  not  in  this  Handbook. 

703  Other  Administrative  and  Functional 
Requirements 

After  selection,  all  other  applicable 
administrative  and  functional  requirements 
will  be  complied  with  or  incorporated  in  any 
resultant  contract.  These  may  include 
requirements  contained  in  such  publications 
as  NHB  5300.4(18),  "Quality  Program 
Provisions  for  Aeronautical  and  Space 
:  iystem  Contractors,"  and  NHB  9501.2, 


"Procedures  for  Contractor  Reporting  of 
Correlated  Cost  and  Performance  Data." 

Appendix  A:  Format  of  Announcement  of 
Opportunity  (AO) 

0MB  Approval  Number  2700-0085 

NATIONAL  AERONAUTICS  AND  SPACE 
ADMINISTRATION,  Washington,  DC  20546 

ANNOUNCEMENT  OF  OPPORTUNITY 

AO  No. (Issuance  Date) 

(Descriptive  Heading) 

I.  Description  of  the  Opportunity 

This  section  should  set  forth  the  basic 
purpose  of  the  AO  and  describe  the 
opportunity  in  terms  of  NASA's  desire  to 
obtain  proposals  which  will  meet  the  stated 
scientific,  applications  and/or  technological 
objectives.  These  objectives  may  be  directed 
to  the  generation  of  proposals  for 
investigations  and/or  they  may  pertain  to  the 
acquisition  of  dissimilar  ideas  leading  to 
selection  of  investigators,  guest  observers, 
guest  investigators,  or  theorists;  and/or  any 
other  approved  area  as  identified  in  NHB 
8030.6.  In  those  instances  where  proposals 
for  investigations  are  sought,  this  section 
should  describe  the  requirement,  if  any,  for 
selected  investigators  to  serve  on  advisory  or 
working  groups.  In  those  instances  where  the 
project  or  program  has  not  yet  been 
approved,  an  qualifying  statement  should  be 
included  to  indicate  that  this  AO  does  not 
constitute  an  obligation  for  the  Government 
to  carry  the  effort  to  completion. 

n.  AO  Objectives 

This  section  will  give  a  succinct  statement 
of  the  specific  scientific,  applications,  and/or 
technological  objective(s)  for  the 
opportunity(s)  for  which  proposals  are 
sought. 

m.  Background 

This  section  should  provide  an  explanation 
of  the  context  of  the  opportunity,  i.e., 
information  which  will  help  the  reader 
understand  the  relevance  of  the  opportunity. 

IV.  Proposal  Opportunity  Period 

This  section  should  provide  the  proposal 
opportunity  period(s).  The  following 
methods  may  be  used  individually  or  in 
conjunction  for  establishing  the  proposal 
opportimity  period(s): 

1.  The  AO  may  be  issued  establishing  a 
single  date  by  which  proposals  may  be 
received.  However,  the  AO  could  provide 
that  the  agency  may  amend  the  AO  to 
provide  for  subsequent  dates  for  submission 
of  proposals,  if  additional  investigations  are 
desired. 

2.  The  AO  may  be  issued  to  provide  for  an 
initial  submission  date  with  the  AO  to 
remain  open  for  submission  of  additional 
proposals  up  to  a  final  cutoff  date.  This  final 
date  should  be  related  to  the  availabilify  of 
resources  necessary  to  evaluate  the 
continuous  flow  of  proposals  and  the  time 
remaining  prior  to  the  flight  opportimities 
contemplated  by  the  AO. 

3.  The  AO  may  be  issued  establishing  a 
number  of  dates  by  which  proposals  may  be 
received.  Normally  no  more  than  three 
proposal  submission  dates  should  be 


established.  The  submittal  dates  may  be 
spread  over  the  number  of  months  most 
compatible  with  the  possible  flight 
opportunities  and  the  availability  of 
resources  necessary  to  evaluate  and  fund  the 
proposal.  If  desired,  this  section  should 
further  inform  the  reader  that  if  a  proposal 
receives  a  Category  I,  II,  or  III  rating  but  is 
not  selected  for  immediate  support,  the 
proposal  may,  if  desired  by  the  proposer,  be 
held  by  NASA  for  later  consideration  within 
the  ground  rules  set  forth  in  paragraphs  1  and 
2.  The  section  should  inform  the  reader  that 
if  the  person  wishes  the  proposal  to  be  so 
treated,  it  should  be  indicated  in  the 
proposal.  This  section  should  further 
indicate  that  offerors  whose  proposals  are  to 
be  considered  at  a  later  time  will  be  given  the 
opportunity  to  revalidate  their  proposals 
with  their  institution  and  update  cost  data. 

V.  Requirements  and  Constraints 

1.  This  section  will  include  technical, 
programmatic,  cost,  and  schedule 
requirements  or  constraints,  as  applicable, 
and  will  specify  performance  limits  such  as 
lifetime,  flight  environment,  safety, 
reliability,  and  quality  assurance  provisions 
for  flight-worthiness.  It  will  specify  the 
requirements  and  constraints  related  to  the 
flight  crew  and  the  ground  support.  It  will 
also  include  requirements  for  data  analysis, 
estimated  schedule  of  data  shipment  to  user 
or  observer,  need  for  preliminary  or  raw  data 
analysis  and  interim  reports.  It  will  specify 
planned  period  (time)  for  data  analysis  to  be 
used  for  budgeting.  It  will  provide  any 
additional  information  necessary  for  a 
meaningful  proposal. 

2.  When  NASA  determines  that 
instrumentation,  ground  support  equipment, 
or  NASA  supporting  effort  will  be  required 
or  may  be  expected  to  be  required  by  the 
contemplated  investigations,  the  AO  should 
indicate  to  the  potential  investigators  that 
they  must  submit  specific  information 
regarding  this  requirement  to  allow  an  in- 
depth  evaluation  of  the  technical  aspects, 
cost,  management,  and  other  factors  by  the 
Installation  Project  Office. 

VI.  Proposal  Submission  Information 

1.  Preproposal  Activities — In  this  section, 
the  AO  will  indicate  requirements  and 
activities  such  as  the  following: 

a.  Submittal  of  "Notice  of  Intent"  to 
propose  (if  desired),  date  for  submission,  and 
any  additional  required  data  to  be  submitted. 
Indicate  whether  there  are  information 
packages  which  will  only  be  sent  to  those 
who  submit  "Notice  of  Intent." 

b.  Attendance  at  the  preproposal 
conference  (if  held).  Information  should  be 
provided  as  to  time,  place,  whether 
attendance  will  be  restricted  in  number  from 
each  institution,  and  whether  prior  notice  of 
intention  to  attend  is  required.  If  desired,  a 
request  may  be  included  that  questions  be 
submitted  in  writing  several  days  before  the 
conference  in  order  to  prepare  replies. 

c.  The  name  and  address  of  the  scientific 
or  technical  contact  for  questions  or 
inquiries. 

d.  Any  other  prepropmsal  data  considered 
necessary. 

2.  Format  of  Proposals — This  section 
should  provide  the  investigator  with  the 
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information  necessary  to  enable  an  effective 
evaluation  of  the  proposal.  The  information 
is  as  follows: 

a.  Proposal — The  AO  should  indicate  how 
the  proposal  should  be  submitted  to  facilitate 
evaluation.  The  proposal  should  be 
submitted  in  at  least  two  sections;  (1) 
Investigation  and  Technical  Section;  and  (2) 
Management  and  Cost  Section. 

b.  Certification — The  proposal  must  be 
signed  by  an  institutional  official  authorized 
to  certify  institutional  support,  sponsorship 
of  the  investigation,  management,  and 
financial  aspects  of  the  proposal. 

c.  Quantity — The  number  of  copies  of  the 
proposal  should  be  specified.  One  copy 
should  be  clear  black  and  white,  and  on 
white  paper  of  quality  suitable  for 
reproduction. 

d.  Submittal  Address — Proposals  from 
domestic  sources  should  be  mailed  to  arrive 
not  later  than  the  time  indicated  for  receipt 
of  propKJsals  to: 

National  Aeronautics  and  Space 

Administration  Office  of  (Program) 

Code AO  No. 

Washington,  DC  20546 

e.  Framat — ^To  aid  in  proposal  evaluation, 
and  to  fecilitate  comparative  analysis,  a 
uniform  prop>osal  format  will  be  required  for 
each  AO.  The  number  of  pages,  page  size, 
and  restriction  on  photo  reduction,  etc.,  may 
be  included.  The  format  contained  in 
Appendix  C  can  be  used  as  a  guide. 
Proposers  may  be  requested  to  respond  to  all 
of  the  items  or  the  AO  may  indicate  that  only 
selected  items  need  be  addressed.  Using  the 
Appendix  format  as  a  guide,  specific 
guidelines  may  be  prepared  for  the  AO  or  an 
appropriate  form  developed. 

3.  Additional  Information — ^This  section 
may  be  used  to  request  or  furnish  data 
necessary  to  obtain  clear  proposals  that 
should  not  require  fiirther  discussions  with 
the  proposer  by  the  evaluators.  Other 
pertinent  data  could  also  be  included,  such 
as  significant  milestones. 

4.  Foreign  Proposals — ^Tho  procedures  for 
submission  of  proposals  from  outside  the 
U.S.  are  contained  in  Appendix  B,  "General 
Instructions  and  Provisions."  This  section 
will  describe  any  additional  requirements, 
for  example,  if  information  copies  of 
proposals  are  required  to  be  furnished  by  the 
proposer  to  other  organizations  at  the  same 
time  the  proposal  is  submitted. 

5.  Cost  Proposals  (U.S.  Investigators 
Only) — ^This  section  defines  any  special 
requirements  regarding  cost  proposals  of 
domestic  investigators.  Reference  then 
should  be  made  to  the  cost  proposal 
certifications  indicated  in  Appendix  B, 
"General  Instructions  and  Provisions." 

Vn.  Proposal  Evaluation,  Selection,  and 
Implementation 

1.  Evaluation  and  Selection  Procedure 

a.  This  section  should  notify  the  proposers 
of  the  evaluation  process. 

b.  For  example,  a  statement  similar  to  the 
following  should  be  included:  "Proposals 
received  in  response  to  this  AO  will  be 
reviewed  by  a  subcommittee  appointed  by 
the  (appropriate  Program  AA).  The  purpose 
of  the  review  is  to  determine  the  scientific/ 


technical  merit  of  the  proposals  in  the 
context  of  this  AO  and  so  categorize  the 
proposals.  Those  prop>osals  which  are 
considered  to  have  the  greatest  scientific/ 
technical  merit  are  further  reviewed  for 
engineering,  integration,  management,  and 
cost  aspects  by  the  Project  Office  at  the 
installation  responsible  for  the  project.  On 
the  basis  of  these  reviews,  and  the  reviews 
of  the  responsible  Program  Office  and  the 
Steering  Committee,  the  (appropriate 
Program  Associate  Administrator)  will 
appoint/select  the  investigators/ 
investigations." 

2.  Evaluation  Criteria 

a.  This  section  should  indicate  that  the 
selection  of  proposals  which  best  meet  the 
specific  scientific,  applications,  and/or 
technological  objectives,  stated  in  the  AO,  is 
the  aim  of  the  solicitation.  This  section 
should  list  the  criteria  to  be  used  in  the 
evaluation  of  proposals  and  indicate  their 
relative  importance.  See  paragraph  401,  NHB 
8030.6,  for  a  listing  of  criteria  generally 
appropriate. 

b.  This  section  will  also  inform  the 
proposers  that  cost  and  management  factors, 
e.g.,  profKtsed  small  business  participation  in 
instrumentation  fabrication  or  investigation 
support,  will  be  separately  considered. 

Vm.  Schedule 

This  section  should  include  the  following, 
as  applicable: 

1.  Preproposal  conference  date. 

2.  Notice  of  Intent  submittal  date. 

3.  Proposal  submittal  date(s). 

4.  Target  date  for  announcement  of 
selections. 

DC.  Appendices 

1.  General  Instructions  and  Provisions 
(must  be  attached  to  each  AO). 

2.  Other  Pertinent  Data,  e.g.,  Spacelab 
Accommodations  Data. 

/s/  Associate  Administrator  for  (Program) 

Appendix  B:  General 

Instructions  and  Provisions 

L  Instrumentation  and/or  Ground  Equipment 

By  submitting  a  proposal,  the  investigator 
and  institution  agree  that  NASA  has  the 
option  to  accept  all  or  part  of  the  offeror's 
plan  to  provide  the  instrumentation  or 
ground  support  equipment  required  for  the 
investigation  or  NASA  may  furnish  or  obtain 
such  instrumentation  or  equipment  from  any 
other  source  as  determined  by  the  selecting 
official.  In  addition,  NASA  reserves  the  right 
to  require  use,  by  the  selected  investigator,  of 
Government  instrumentation  or  property  that 
becomes  available,  with  or  without 
modification,  that  will  meet  the  investigative 
objectives. 

Q.  Tentative  Selections,  Phased 
Development,  Partial  Selections,  and 
Participation  with  Others 

By  submitting  a  proposal,  the  investigator 
and  the  organization  agree  that  NASA  has  the 
option  to  make  a  tentative  selection  pending 
a  successful  feasibility  or  definition  effort. 
NASA  has  the  option  to  contract  in  phases 
for  a  proposed  exp)eriment,  and  to 
discontinue  the  investigative  effort  at  the 


completion  of  any  phase.  The  investigator 
should  also  understand  that  NASA  may 
desire  to  select  only  a  portion  of  the 
proposed  investigation  and/or  that  NASA 
may  desire  the  individual's  participation 
with  other  investigators  in  a  joint 
investigation,  in  which  case  the  investigator 
will  be  given  the  opportunity  to  accept  or 
decline  such  partial  acceptance  or 
participation  with  other  investigators  prior  to 
a  selection.  Where  participation  with  other 
investigators  as  a  team  is  agreed  to,  one  of  the 
team  members  will  normally  be  designated  as 
its  team  leader  or  contact  point. 

m.  Selection  Without  Discussion 

The  Government  reserves  the  right  to  reject 
any  or  all  proposals  received  in  response  to 
this  AO  when  such  action  shall  be 
considered  in  the  best  interest  of  the 
Government.  Notice  is  also  given  of  the 
possibility  that  any  selection  may  be  made 
without  discussion  (other  than  discussions 
conducted  for  the  purpK)se  of  minor 
clarification).  It  is  therefore  emphasized  that 
all  proposals  should  be  submitted  initially  on 
the  most  favorable  terms  that  the  offeror  can 
submit. 

IV.  Foreign  Proposals 

See  Appendix  C,  Section  n,  para.  3. 

V.  Treatment  of  Proposal  Data 

It  is  NASA  policy  to  use  information 
contained  in  proposals  and  quotations  for 
evaluation  piuposes  only.  While  this  policy 
does  not  require  that  the  proposal  or 
quotation  bear  a  restrictive  notice,  offerors  or 
quoters  should  place  the  following  notice  on 
the  title  page  of  the  proposal  or  quotation  and 
specify  the  information,  subject  to  the  notice 
by  inserting  appropriate  identification,  such 
as  p>age  numbers,  in  the  notice.  Information 
(data)  contained  in  proposals  and  quotations 
will  be  protected  to  the  extent  permitted  by 
law,  but  NASA  assumes  no  liability  for  use 
and  disclosure  of  information  not  made 
subject  to  the  notice. 

Restriction  on  Use  and  Disclosure  of 
Proposal  and  Quotation  Information  (Data) 

The  information  (data)  contained  in  [insert 
page  numbers  or  other  identification]  of  this 
proposal  or  quotation  constitutes  a  trade 
secret  and/or  information  that  is  commercial 
or  financial  and  confidential  or  privileged.  It 
is  furnished  to  the  Government  in  confidence 
with  the  imderstanding  that  it  will  not, 
without  permission  of  the  offeror,  be  used  or 
disclosed  for  other  than  evaluation  purposes; 
provided,  however,  that  in  the  event  a 
contract  is  awarded  on  the  basis  of  this 
proposal  or  quotation  the  Government  shall 
have  the  right  to  use  and  disclose  this 
information  (data)  to  the  extent  provided  in 
the  contract.  This  restriction  does  not  limit 
the  Government's  right  to  use  or  disclose  this 
information  (data)  if  obtained  frt>m  another 
source  without  restriction. 

VI.  Status  of  Cost  Proposals  (U.S.  Proposals 
Only) 

The  investigator's  institution  agrees  that 
the  cost  proposal  is  for  proposal  evaluation 
and  selection  purposes,  and  that  following 
selection  and  during  negotiations  leading  to 
a  definitive  contract,  the  institution  will  be 
required  to  resubmit  or  execute  a  Standard 
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Form  (SF)  Form  1411  "Contract  Pricing 
Proposal  Cover  Sheet"  and  certifications  and 
representations  required  by  law  and 
regulation. 

vn.  Late  Proposals 

The  Government  reserves  the  right  to 
consider  proposals  or  modifications  thereof 
received  after  the  date  indicated,  should  such 
action  be  in  the  interest  of  the  Government. 

Vin.  Source  of  Space  Transportation  System 
Investigations 

Investigators  are  advised  that  candidate 
investigations  for  Space  Transportation 
System  (STS)  missions  can  come  from  many 
sources. 

IX.  Disclosure  of  Proposals  Outside 
Government 

NASA  may  find  it  necessary  to  obtain 
proposal  evaluation  assistance  outside  the 
Govenmient.  Where  NASA  determines  it  is 
necessary  to  disclose  a  proposal  outside  the 
Government  for  evaluation  purposes, 
arrangements  will  be  made  with  the 
evaluator  for  appropriate  handling  of  the 
proposal  information.  Therefore,  by 
submitting  a  proposal  the  investigator  and 
institution  agree  that  NASA  may  have  the 
proposal  evaluated  outside  the  Government. 
If  the  investigator  or  institution  desire  to 
preclude  NASA  from  using  an  outside 
evaluation,  the  investigator  or  institution 
should  so  indicate  on  the  cover.  However, 
notice  is  given  that  if  NASA  is  precluded 
frt>m  using  outside  evaluation,  it  may  be 
unable  to  consider  the  proposal. 

X.  Equal  Opportunity  (U.S.  Proposals  Only) 

By  submitting  a  proposal,  the  investigator 
and  institution  agree  to  accept  the  following 
clause  in  any  resulting  contract: 

.  Equal  Opportunity 

During  the  performance  of  this  contract, 
the  Contractor  agrees  as  follows: 

1.  The  Contractor  will  not  discriminate 
against  any  employee  or  applicant  for 
employment  because  of  race,  color,  religion, 
sex.  or  national  origin. 

2.  The  Contractor  will  take  affirmative 
action  to  ensure  that  applicants  are 
employed,  and  that  employees  are  treated 
during  employment  without  regard  to  their 
race,  color,  religion,  sex,  or  national  origin. 
This  shall  include,  but  not  be  limited  to,  (a) 
employment,  (b)  up)grading,  (c)  demotion,  (d) 
transfer,  (e)  recruitment  or  recruitment 
advertising,  (f)  layoff  or  termination,  (g)  rates 
of  pay  or  other  forms  of  compensation,  and 
(h)  selection  for  training,  including 
apprenticeship. 

3.  The  Contractor  shall  post  in  conspicuous 
places  available  to  employees  and  applicants 
for  employment  the  notices  to  be  provided  by 
the  Contracting  Officer  that  explain  this 
clause. 

4.  The  Contractor  shall,  in  all  solicitations 
or  advertisements  for  employees  placed  by  or 
on  behalf  of  the  Contractor,  state  that  all 
qualified  applicants  will  receive 
consideration  for  employment  without  regard 
to  race,  color,  religion,  sex,  or  national  origin. 

5.  The  Contractor  shall  send  to  each  labor 
union  or  representative  of  workers  with 
which  it  has  a  collective  bargaining 


agreement  or  other  contract  or  understanding 
the  notice  to  be  provided  by  the  Contracting 
Officer,  advising  the  labOT  union  or  workers' 
representative  of  the  Contractor's 
commitments  under  this  clause,  and  post 
copies  of  the  notice  in  conspicuous  places 
available  to  employees  and  applicants  for 
employment. 

6.  The  Contractor  shall  comply  with 
Executive  Order  11246,  as  amended,  and  the 
rules,  regulations,  and  orders  of  the  Secretary 
of  Labor. 

7.  The  Contractor  shall  fiimish  to  the 
contracting  agency  all  information  required 
by  Executive  Order  11246,  as  amended,  and 
by  the  rules,  regulations,  and  orders  of  the 
Secretary  of  Labor.  Standard  Form  100  (EEO- 
1),  or  any  successor  form,  is  the  prescribed 
form  to  be  filed  within  30  days  following  the 
award,  unless  filed  within  12  months 
preceding  the  date  of  award. 

8.  The  Contractor  shall  permit  access  to  its 
books,  records,  and  accounts  by  the 
contracting  agency  or  the  Office  of  Federal 
Contract  Compliance  Programs  (OFCCP)  for 
the  purpjoses  of  investigation  to  ascertain  the 
Contractor's  compliance  with  the  applicable 
rules,  regulations,  and  orders. 

9.  If  the  OFCCP  determines  that  the 
Contractor  is  not  in  compliance  with  this 
clause  or  any  rule,  regulation,  or  order  of  the 
Secretary  of  Labor,  the  contract  may  be 
canceled,  terminated,  or  susp)ended  in  whole 
or  in  part,  and  the  Contractor  may  be 
declared  ineligible  for  further  Government 
contracts,  under  the  procedures  authorized  in 
Executive  Order  11246,  as  amended.  In 
addition,  sanctions  may  be  imposed  and 
remedies  invoked  against  the  Ckjntractor  as 
provided  in  Executive  Order  11246,  as 
amended,  the  rules,  regulations,  and  orders 
of  the  Secretary  of  Labor,  or  as  otherwise 
provided  by  law. 

10.  The  Contractor  shall  include  the  terms 
and  conditions  of  subparagraph  1  through  9 
of  this  clause  in  every  subcontract  or 
purchase  order  that  is  not  exempted  by  the 
rules,  regulations,  or  orders  of  the  Secretary 
of  Labor  issued  under  Executive  Order 
11246,  as  amended,  so  that  these  terms  and 
conditions  will  be  binding  upon  each 
subcontractor  or  vendor. 

11.  The  Contractor  shall  take  such  action 
with  respect  to  any  subcontract  or  purchase 
order  as  the  contracting  agency  may  direct  as 
means  of  enforcing  these  terms  and 
conditions,  including  sanctions  for  non- 
compliance; provided,  that  if  the  Contractor 
becomes  involved  in,  or  is  threatened  with, 
litigation  with  a  subcontractor  or  vendor  as 

a  result  of  direction,  the  Contractor  may 
request  the  United  States  to  enter  into  the 
litigation  to  protect  the  interests  of  the 
United  States. 

XI.  Patent  Righte 

1.  For  any  contract  resulting  from  this 
solicitation  awarded  to  other  than  a  small 
business  firm  or  nonprofit  organization,  the 
clause  at  NFS  1852.227-70,  "New 
Technology,"  shall  apply.  Such  contractors 
may,  in  advance  of  contract,  request  waiver 
of  rights  as  set  forth  in  the  provision  at  NFS 
1852.227-71,  "Requests  for  Waiver  of  Rights 
to  Inventions." 

2.  For  any  contract  resulting  from  this 
solicitation  awarded  to  a  small  business  firm 


or  nonprofit  organization,  the  clause  at  FAR 
52.227-11,  "Patent  Rights-^letention  by  the 
Contractor  (Short  Form)"  (as  modified  by 
NFS  1852.227-11),  shall  apply. 

Appendix  C:  Guidelines  for  Proposal 
PrepMration 

The  following  guidelines  apply  to  the 
preparation  of  proposals  in  response  to  an 
AO.  The  material  is  a  guide  for  the  proposer 
and  not  intended  to  be  encompassing  or 
directly  applicable  to  the  various  types  of 
propMsals  which  can  be  submitted.  The 
proposer  should  provide  information  relative 
to  those  items  applicable  or  as  required  by 
the  AO. 

I.  Cover  Letter 

A  letter  or  cover  page  should  be  forwarded 
with  the  proposal  signed  by  the  investigator 
and  an  official  by  title  of  the  investigator's 
organization  who  is  authorized  to  commit  the 
organization  responsible  for  the  proposal. 

n.  Table  of  Contents 

The  proposal  should  contain  a  table  of 
contents. 

m.  Identifying  Information 

The  proposal  should  contain  a  short 
descriptive  title  for  the  investigation,  the 
names  of  all  investigators,  the  name  of  the 
organization  or  institution  and  the  full  name, 
address,  and  telephone  number  of  the 
Principal  Investigator. 

SECTION  I— INVESTIGATION  AND 
TECHNICAL  PLAN 

1.  Investigation  and  Technical  Plan 

The  investigation  and  technical  plan 
generally  will  contain  the  following: 

a.  Summary.  A  concise  statement  about  the 
investigation,  its  conduct,  and  the 
anticipated  results. 

b.  Objective  and  Significant  Asp>ects.  A 
brief  definition  of  the  objectives,  their  value, 
and  their  relationships  to  past,  current,  and 
future  effort.  The  history  and  basis  for  the 
proposal  and  a  demonstration  of  the  need  for 
such  an  investigation.  A  statement  of  present 
development  in  the  discipline  field. 

c.  Investigation  Approach 

(1)  Fully  describe  the  concept  of  the 
investigation. 

(2)  Detail  the  method  and  procedures  for 
carrying  out  the  investigation. 

2.  Instrumentation 

This  section  should  describe  all 
information  necessary  to  plan  for  exp>eriment 
development,  integration,  ground  operations, 
and  fiight  opierations.  This  section  must  be 
complete  in  itself  without  need  to  request 
additional  data.  Failure  to  furnish  complete 
data  may  preclude  evaluation  of  the 
proposal. 

a.  Instrument  Description — This  section 
should  fully  describe  the  instrumentation 
and  indicate  items  which  are  proposed  to  be 
develop)ed  as  well  as  any  existing 
instrumentation.  Performance  characteristics 
should  be  related  to  the  experiment 
objectives  as  stated  in  the  proposal. 

b.  Instrument  Integration — This  section 
should  describe  all  parameters  of  the 
instrument  pertinent  to  the  accommodation 
of  the  instrument  in  the  spacecraft.  Spacelab, 
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Shuttle  Obiter,  Space  Station,  etc.  These 
include,  but  are  not  limited  to,  volumetric 
envelope:  weight;  power  requirements; 
thermal  requirements;  telemetry  requirement; 
sensitivity  to  or  generation  of  contamination 
(e.g.,  EMI  gaseous  effluent);  data  processing 
requirements. 

c  Ground  Operations — ^This  section  should 
identify  requirements  for  pre-launch  or  post- 
launch  ground  operations  support. 

d.  Flight  Operations — This  section  should 
identify  any  requirements  for  flight 
operations  support  including  mission 
planning.  Operational  constraints,  viewing 
requirements,  and  pointing  requirements 
should  also  be  identified.  Details  of 
communications  needs,  tracking  needs,  and 
special  techniques,  such  as  extravehicular 
activity  or  restrictions  in  the  use  of  control 
thrusters  at  stated  times  should  be 
delineated.  Special  communications  fiicilities 
that  are  needed  must  be  described.  Any 
special  orbital  requirements,  such  as  time  of 
month,  of  day,  phase  of  moon,  and  lighting 
conditions  are  to  be  given  in  detail.  Describe 
real-time  ground  support  requirements  and 
indicate  any  special  equipment  or  skills 
required  of  ground  personnel. 

3.  Data  Reduction  and  Analysis 

A  disctusion  of  the  data  reduction  and 
analysis  plan  including  the  method  and 
format.  A  section  of  the  plan  should  include 
a  schedule  for  the  submission  of  reduced 
data  to  the  receiving  point.  In  the  case  of 
Space  Science  programs,  the  National  Space 
Science  Data  Center,  Greenbelt,  MD,  vrill  be 
the  repository  for  such  data  and  the 
Department  of  the  Interior,  Sioux  Falls,  SD, 
fi[»^  earth  observations  data. 

4.  Orbiter  Crew  and/or  Payload  Specialist 
Training  Requirement 

A  description  of  the  tasks  required  of  each 
crew  member  (Commander.  Pilot,  Mission 
Specialist)  or  payload  specialist  should  be 
provided,  including  the  task  duration  and 
equipment  involved.  Indicate  special  training 
necessary  to  provide  the  crew  members  or 
payload  specialist(s)  with  the  capabilify  for 
performing  the  aforementioned  tasks. 

SECTION  n— MANAGEMENT  PLAN  AND 
COST  PLAN 

A.  Management  Plan 

The  management  plan  should  summarize 
the  management  approach  and  the  facilities 
and  equipment  required.  Additional 
guidelines  applicable  to  non-U.S.  proposers 
are  contained  herein: 

1.  Management 

a.  The  management  plan  sets  forth  the 
approach  for  managing  the  work,  the 
recognition  of  essential  management 
functions,  and  the  overall  integration  of  these 
functions. 

b.  The  management  plan  gives  insight  into 
the  organization  proposed  for  the  work, 
including  the  internal  operations  and  lines  of 
authorify  with  delegations,  together  with 
internal  interfaces  and  relationships  with  the 
NASA  major  subcontractors  and  associated 
investigators.  Likewise,  the  management  plan 
usually  reflects  various  schedules  necessary 
for  the  logical  and  timely  pursuit  of  the  work 
accompanied  by  a  description  of  the 


investigator's  work  plan  and  the 
resp>onsibilities  of  the  co-investigators. 

c.  The  plan  should  describe  the  proposed 
method  of  instrument  acquisition.  It  should 
include  the  following,  as  applicable. 

(1)  Rationale  for  the  investigator  to  obtain 
the  instrument  through  or  by  the 
investigator's  institution. 

(2)  Method  and  basis  for  the  selection  of 
the  instrument  fabricator. 

(3)  Unique  capabilities  of  the  instrument 
fabricator  that  are  not  available  from  any 
other  source. 

(4)  Characteristics  of  the  proposed 
fabricator's  instnmient  that  make  it  an 
inseparable  part  of  the  investigation. 

(5)  Availabilify  of  personnel  to  administer 
the  instrument  contract  and  technically 
monitor  the  fabrication. 

(6)  Status  of  development  of  the 
instrument. 

(7)  Method  by  which  the  investigator 
proposes  to: 

(a)  Prepiare  instrument  specifications. 

(b)  Review  development  progress. 

(c)  Review  design  and  fabrication  changes. 

(d)  Participate  in  testing  program. 

(e)  Participate  in  final  checkout  and 
calibration. 

(f)  Provide  for  integration  of  instrument. 

(g)  Support  the  flight  operations. 

(h)  Coordinate  with  co-investigators,  other 
related  investigations,  and  the  payload 
integrator. 

(i)  Assure  safefy,  reliabilify,  and  quality. 

(j)  Provide  required  support  for  Payload 
Specialist(s),  if  applicable. 

(8)  Planned  participation  by  small  and/or 
minority  business  in  any  subcontracting  for 
instrument  fabrication  or  investigative 
support  functions. 

2.  Facilities  and  Equipment 

All  ma)or  focilities,  laboratory  equipment, 
and  ground-support  equipment  (GSE) 
(including  those  of  the  investigator's 
proposed  contractors  and  those  of  NASA  and 
other  U.S.  Government  agencies)  essential  to 
the  experiment  in  terms  of  its  system  and 
subsystems  are  to  be  indicated, 
distinguishing  insofar  as  possible  between 
those  already  in  existence  and  those  that  will 
be  developed  in  order  to  execute  the 
investigation.  The  outline  of  new  facilities 
and  equipment  should  also  indicate  the  lead 
time  involved  and  the  planned  schedule  for 
construction,  modification,  and/or 
acquisition  of  the  facilities. 

3.  Additional  Guidelines  Applicable  to  Non- 
U.S  Proposers  Only 

The  following  guidelines  are  established 
for  foreign  responses  to  NASA's  AO.  Unless 
otherwise  indicated  in  a  specific 
announcement,  these  guidelines  indicate  the 
appropriate  measures  to  be  taken  by  foreign 
profwsers,  prospective  foreign  sponsoring 
agencies,  and  NASA  leading  to  the  selection 
of  a  proposal  and  execution  of  appropriate 
arrangements.  They  include  the  following: 

a.  Where  a  "Notice  of  Intent"  to  propose 
is  requested,  prospective  foreign  proposers 
should  write  directly  to  the  NASA  official 
designated  in  the  AO  and  send  a  copy  of  this 
letter  to  the  International  Relations  Division, 
Office  of  External  Relations,  Code  IR,  NASA, 
Washington,  DC  20546.  U.S.A. 


b.  Unless  otherwise  indicated  in  the  AO, 
proposals  will  be  submitted  in  accordance 
with  this  Appendix  excluding  cost  plans. 
Proposals  should  be  typewritten  and  written 
in  English. 

c.  Persons  planning  to  submit  a  proposal 
should  arrange  with  an  appropriate  foreign 
govenmiental  agency  for  a  review  and 
endorsement  of  the  proposed  activify.  Such 
endorsement  by  a  foreign  organization 
indicates  that  the  proposal  merits  careful 
consideration  by  NASA  and  that,  if  the 
proposal  is  selected,  sufficient  funds  will  be 
available  to  undertake  the  activity 
envisioned. 

d.  Proposals  including  the  requested 
number  of  copies  and  letters  of  endorsement 
from  the  foreign  governmental  agency  must 
be  forwarded  to  NASA  in  time  to  arrive 
before  the  deadline  established  for  each  AO. 
These  documents  should  be  sent  to: 

National  Aeronautics  and  Space 

Administration 
International  Relations  Division 
CodeIR 

Office  of  External  Relations  ** 

Washington,  DC  20546 
U.S.A. 

e.  Those  proposals  received  after  the 
closing  date  will  be  treated  in  accordance 
with  NASA's  provisions  for  late  proposals. 
Sponsoring  foreign  government  agencies 
may,  in  exceptional  situations,  forward  a 
proposal  directly  to  the  above  address  if 
review  and  endorsement  is  not  possible 
before  the  aimounced  closing  date.  In  such 
cases,  NASA  should  be  advised  when  a 
decision  on  endorsement  can  be  expected. 

f.  Shortly  after  the  deadline  for  each  AO, 
NASA's  International  Relations  Division  will 
advise  the  appropriate  sponsoring  agency 
which  proposals  have  been  received  and 
when  the  selection  process  should  be 
completed.  A  copy  of  this  acknowledgement 
will  be  provided  to  each  proposer. 

g.  Successfol  and  unsuccessful  proposers 
will  be  contacted  directly  by  the  NASA 
Program  Office  coordinating  the  AO.  Copies 
of  these  letters  will  be  sent  to  the  sponsoring 
Government  agency. 

h.  NASA's  International  Relations  Division 
will  then  begin  making  the  arrangements  to 
provide  for  the  selectee's  participation  in  the 
appropriate  NASA  program.  Depending  on 
the  nature  and  extent  of  the  proposed 
cooperation,  these  arrangements  may  entail: 

(1)  A  letter  of  notification  by  NASA. 

(2)  An  exchange  of  letters  between  NASA 
and  the  sponsoring  foreign  governmental 
agency. 

(3)  An  agreement  or  Memorandum  of 
Understanding  between  NASA  and  the 
sponsoring  foreign  governmental  agency. 

B.  Cost  Plan  (U.S.  Investigations  Only) 

The  cost  plan  should  summarize  the  total 
investigation  cost  by  major  categories  of  cost 
as  well  as  by  function. 

1.  The  categories  of  cost  should  include  the 
following: 

a.  Direct  Labor — List  by  labor  category, 
with  labor  hoiirs  and  rates  for  each.  Provide 
actual  salaries  of  all  personnel  and  the 
percentage  of  time  each  individual  will 
devote  to  the  effort. 

b.  Overhead — Include  indirect  costs,  which 
because  of  its  incurrence  for  common  or  joint 
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objectives,  is  not  readily  subject  to  treatment 
as  a  direct  cost.  Usually  this  is  in  the  form 
of  a  percentage  of  the  direct  labor  costs. 

c.  Materials — This  should  give  the  total 
cost  of  the  bill  of  materials  including 
estimated  cost  of  each  major  item.  Include 
lead  time  of  critical  items. 

d.  Subcontracts — List  those  over  $25,000, 
specify  the  vendor  and  the  basis  for 
estimated  costs.  Include  any  baseline  or 
supporting  studies. 

e.  Special  Equipment — Include  a  list  of 
special  equipment  with  lead  and/or 
development  time. 

i  Travel — List  estimated  number  of  trips, 
destinations,  duration,  purpose,  number  of 
travelers,  and  anticipated  dates. 

g.  Other  Costs — Costs  not  covered 
elsewhere. 

h.  General  and  Administrative  Expense — 
This  includes  the  exf)enses  of  the 
institution's  general  and  executive  offices 
and  other  miscellaneous  expenses  related  to 
the  overall  business. 

i.  Fee  (if  applicable). 

2.  Sepiarate  schedules,  in  the  above  format, 
should  be  attached  to  show  total  cost 
allocable  to  the  following: 

a.  Principal  Investigator  and  other 
Investigators'  costs. 

b.  Instrument  costs. 

c.  Integration  costs. 

d.  Data  reduction  and  analysis  including 
the  amount  and  cost  of  computer  time. 

3.  If  the  effort  is  sufficiently  known  and 
defined,  a  funding  obligation  plan  should 
provide  the  proposed  funding  requirements 
of  the  investigations  by  quarter  and/or 
annum  keyed  to  the  work  schedule. 

Appendix  D:  Glossary  of  Terms  and 
Abbreviations  Associated  with 
InTtstigations 

Advisory  Committee  Subconunittee — Any 
committee,  board,  commission,  council, 
conference,  panel,  task  force;  or  other  similar 
group,  or  any  subconmiittee  or  other 
subgroup  thereof,  that  is  not  wholly 
composed  of  full-time  Federal  Government 
employees,  and  that  is  established  or  utilized 
by  NASA  in  the  interest  of  obtaining  advice 
or  recormnendations. 

Announcement  of  Opportunity  ( AO) — ^A 
document  used  to  aimounce  opportunities  to 
participate  in  NASA  programs.  AOs  are 
published  in  accordance  with  this  Handbook. 

AO  Process — A  term  used  to  describe  the 
program  planning  and  proc\u«ment 
procedure  used  to  acquire  investigative 
effort,  initiated  by  an  AO. 

Categorization — The  process  whereby 
proposed  investigations  are  classified  into 
four  categories:  synopsized  here  as  Category 
I — recommended  for  immediate  acceptance; 
Cat^ory  II — recommended  for  acceptance 
but  at  a  lower  priority  than  Category  I 
proposals;  Category  ni — sound  investigations 
requiring  further  development;  Category  IV — 
rejected. 

Co-Investigator  (Co-I) — Associate  of  a 
Principal  Investigator,  resp>onsible  to  the 
Principal  Investigator  for  discrete  portions  or 
tasks  of  the  investigation.  A  NASA  employee 
can  participate  as  a  Co-I  on  an  investigation 
proposed  by  a  private  organization. 

Data  Users — Participants  in  NASA 
programs,  selected  to  perform  investigations 


utilizing  data  fit)m  NASA  payloads  or 
facilities. 

Experiments — ^Activities  or  effort  aimed  at 
the  generation  of  data.  NASA-sponsored 
experiments  generally  concern  generation  of 
data  obtained  through  measurement  of 
aeronautical  and  space  phenomena  or  use  of 
space  to  observe  earth  phenomena. 

Federal  Acquisition  Regulation  (FAR) — 
The  regulations  governing  the  conduct  of 
procurement. 

Flight— That  portion  of  the  mission 
encompassing  the  period  from  launch  to 
landing  or  launch  to  termination  of  the  active 
life  of  spacecraft.  The  term  shuttle  "flight" 
means  a  single  shuttle  round  trip— its  launch, 
orbital  activity,  and  return;  one  flight  might 
deliver  more  than  one  payload.  More  than 
one  flight  might  be  required  to  accomplish 
one  mission. 

Flight  Investigation — Investigation 
conducted  utilizing  aeronautical  or  space 
instrumentation. 

Flight  Opportunity — A  flight  mission 
designed  to  accommodate  one  or  more 
experiments  or  investigations. 

Guest  Investigators — Investigators  selected 
to  conduct  observations  and  obtain  data 
within  the  capability  of  a  NASA  mission, 
which  are  additional  to  the  mission's  primary 
objectives.  Sometimes  referred  to  as  Guest 
Observers. 

Investigation — Used  interchangeably  with 
"Experiments." 

Investigation  Team — ^A  group  of 
investigators  collaborating  on  a  single 
investigation. 

Investigator— A  participant  in  an 
investigation.  May  refer  to  the  Principal 
Investigator,  Co-Investigator,  or  member  of  an 
investigation  team. 

Mission — The  [performance  of  a  coherent 
set  of  investigations  or  operations  in  space  to 
achieve  program  goals.  (Example:  Measure 
detailed  structure  of  Sun's  chromosphere; 
survey  mineral  resources  of  North  America.) 

NASA  FAR  Supplement  (NFS)— 
Prociu«ment  regulations  promulgated  by 
NASA  in  addition  to  the  FAR. 

NHB— NASA  Handbook. 

NMI — NASA  Management  Instruction. 

Notice  of  Intent — A  notice  or  letter 
submitted  by  a  potential  investigator 
indicating  the  intent  to  submit  a  proposal  in 
response  to  an  AO. 

Payload — A  specific  complement  of 
instruments,  space  equipment,  and  support 
hardware  carried  to  space  to  accomplish  a 
mission  or  discrete  activity  in  space. 

Peer  Group^A  gathering  of  experts  in 
related  disciplinary  areas  convened  as  a 
subcommittee  of  the  Program  Office  Steering 
Committee  to  review  profKisals  for  flight 
investigations. 

Peer  Review — ^The  process  of  proposal 
review  utilizing  a  group  of  peers  in 
accordance  with  the  categorization  criteria  as 
outlined  in  this  Handbook. 

Principal  Investigator  (PI) — A  person  who 
conceives  an  investigation  and  is  responsible 
for  carrying  it  out  and  reporting  its  results. 
A  NASA  employee  can  participate  as  a  PI 
only  on  a  government-proposed 
investigation. 

Program — An  activity  involving  human 
resources,  materials,  funding,  and  scheduling 
necessary  to  achieve  desired  goals. 


Project — ^Within  a  program,  an  undertaking 
with  a  scheduled  beginning  and  ending, 
which  normally  involves  the  design, 
construction,  and  operation  of  one  or  more 
aeronautical  or  space  vehicles  and  necessary 
ground  support  in  order  to  accomplish  a 
scientific  or  technical  objective. 

Project  Office — An  office  generally 
established  at  a  NASA  field  installation  to 
manage  a  project. 

Selection  Official— The  NASA  official 
designated  to  determine  the  source  for  award 
of  a  contract  or  grant. 

Space  Facility — An  instrument  or  series  of 
instruments  in  space  provided  by  NASA  to 
satisfy  a  general  objective  or  need. 

Steering  Committee — A  standing  NASA 
sponsored  committee  providing  advice  to  the 
Program  Associate  Administrators  and 
providing  procedural  review  over  the 
investigation  selection  process.  Composed 
wholly  of  full-time  Federal  Government 
employees. 

Study  Office — An  office  established  at  a 
NASA  field  installation  to  manage  a  potential 
undertaking  which  has  not  yet  developed 
into  project  status. 

Subcommittee — An  arm  of  the  Program 
Office  Steering  Committee  consisting  of 
experts  in  relevant  disciplines  to  review  and 
categorize  proposals  for  investigations 
submitted  in  response  to  an  AO. 

Supporting  Research  and  Technology 
(SR&T) — The  programs  devoted  to  the 
conduct  of  research  and  development 
necessary  to  support  and  sustain  NASA 
programs. 

Team — A  group  of  investigators 
responsible  for  carrying  out  and  reporting  the 
results  of  an  investigation  or  group  of 
investigations. 

Team  Leader — The  jierson  appointed  to 
manage  and  be  the  point  of  contact  for  the 
team  and  who  is  responsible  for  assigning 
respective  roles  and  privileges  to  the  team 
members  and  reporting  the  results  of  the 
investigation. 

Team  Member — A  person  apf>ointed  to  a 
team  who  is  an  associate  of  the  other 
members  of  the  team  and  is  responsible  to 
the  team  leader  for  assigned  tasks  or  f)ortions 
of  the  investigation. 

1870.202    [Amended] 

187.  In  section  1870.202,  paragraph 
(b)  is  revised  to  read  as  follows: 

1870.202  System  Content 

(a)  *  *   • 

(b)  The  system  contains  instructions 
for  proposers.  These  instructions  shall 
be  included  in  the  NRA,  a  form  of  broad 
agency  announcement  authorized  at 
1835.016. 

188.  Section  1870.203  and  Appendix 
I  are  revised  to  read  as  follows: 

1 870.203  I  nstructions  for  Responding  to 
NRAs. 

(a)  The  "Instructions  for  Responding 
to  NASA  Research  Aimoimcements" 
document  (prescribed  in  1835.016- 
70(c)(4))  is  set  forth  as  Appendix  I  to 
this  section. 
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(b)  This  Appendix  may  be  reproduced 
locally  as  part  of  the  NRA  provided: 

(1)  The  issuing  office  shall  verify  that 
the  current  version  of  Appendix  I  is 
used. 

(2)  The  text  shall  be  reproduced 
veibatim;  however,  the  issuing  office 
may  remove  the  NFS  page  headers  and 
add  the  NRA  nimiber.  Any  other  change 
shall  be  treated  as  a  deviation  in 
accordance  with  1801.400.  v 

Appendix  I  to  1870.203 — Instructions  for 
Responding  to  NASA  Research 
Announcements  Instructions  for  Responding 
to  Nasa  Research  Announcements 

(June  1995) 

1.  Foreword 

a.  These  instructions  apply  to  "NASA 
Research  Announcements."  The  "NASA 
Research  Announcement  (NRA)"  permits 
competitive  selection  of  research  projects  in 
accordance  with  statute  while  preserving  the 
traditional  concepts  and  understandings 
associated  with  NASA  sponsorship  of 
research. 

b.  These  instructions  are  Appendix  I  to 
1870.203  of  the  NASA  Federal  Acquisition 
Regulation  Supplement. 

2.  Policy 

a.  Proposals  received  in  response  to  an 
NRA  will  be  used  only  for  evaluation 
purposes.  NASA  does  not  allow  a  proposal, 
the  contents  of  which  are  not  available 
without  restriction  from  another  source,  or 
any  unique  ideas  submitted  in  response  to  an 
NRA  to  be  used  as  the  basis  of  a  solicitation 
or  in  negotiation  with  other  organizations, 
nor  is  a  pre-award  synopsis  published  for 
individual  proposals. 

b.  A  solicited  proposal  that  results  in  a 
NASA  award  becomes  part  of  the  record  of 
that  transaction  and  may  be  available  to  the 
public  on  specific  request;  however, 
information  or  material  that  NASA  and  the 
awardee  mutually  agree  to  be  of  a  privileged 
nature  will  be  held  in  confidence  to  the 
extent  permitted  by  law,  including  the 
Freedom  of  Information  Act. 

3.  Purpose 

These  instructions  supplement  documents 
identified  as  "NASA  Research 
Announcements."  The  NRAs  contain 
programmatic  information  and  certain 
requirements  which  apply  only  to  proposals 
prepared  in  response  to  that  particular 
announcement.  These  instructions  contain 
the  general  proposal  preparation  information 
which  applies  to  responses  to  all  NRAs. 

4.  Relationship  to  Award 

a.  A  contract,  grant,  cooperative  agreement, 
or  other  agreement  may  be  used  to 
accomplish  an  effort  funded  in  response  to 
an  NRA.  NASA  will  determine  the 
appropriate  instrument. 

b.  Grants  are  generally  used  to  fund  basic 
research  in  educational  and  nonprofit 
institutions,  while  research  in  other  private 
sector  organizations  is  accomplished  under 
contract.  Contracts  resulting  from  NRAs  are 
subject  to  the  Federal  Acquisition  Regulation 
and  the  NASA  FAR  Supplement  (NHB 


5100.4).  Any  resultant  grants  or  cooperative 
agreements  will  be  awarded  and 
administered  in  accordance  with  the  NASA 
Grant  and  Cooperative  Agreement  Handbook 
(NHB  5800.1). 

5.  Conformance  to  Guidance 

a.  NASA  does  not  have  mandatory  forms 
or  formats  for  responses  to  NRAs;  however, 
it  is  requested  that  proposals  conform  to  the 
guidelines  in  these  instructions.  NASA  may 
accept  proposals  without  discussion;  hence, 
proposals  should  initially  be  as  complete  as 
possible  and  be  submitted  on  the  proposers' 
most  favorable  terms. 

b.  To  be  considered  resf)onsive,  a 
submission  must,  at  a  minimum,  present  a 
specific  project  within  the  areas  delineated 
by  the  NRA;  contain  sufficient  technical  and 
cost  information  to  permit  a  meaningful 
evaluation;  be  signed  by  an  official 
authorized  to  legally  bind  the  submitting 
organization;  not  merely  offer  to  perform 
standard  services  or  to  just  provide  computer 
fecilities  or  services;  and  not  significantly 
duplicate  a  more  specific  current  or  pending 
NASA  solicitation. 

6.  NRA-Specific  Items 

Several  proposal  submission  items  appear 
in  the  NRA  itself:  the  unique  NRA  identifier; 
when  to  submit  proposals;  where  to  send 
prof)osals;  number  of  copies  required;  and 
sources  for  more  information.  Items  included 
in  these  instructions  may  be  supplemented 
by  the  NRA. 

7.  Proposal  Contents 

a.  The  following  information  is  needed  to 
pjermit  consideration  in  an  objective  manner. 
NRAs  will  generally  specify  topics  for  which 
additional  information  or  greater  detail  is 
desirable.  Each  proposal  copy  shall  contain 
all  submitted  material,  including  a  copy  of 
the  transmittal  letter  if  it  contains  substantive 
information. 

b.  Transmittal  Letter  or  Prefatory  Material. 
(1)  The  legal  name  and  address  of  the 
organization  and  specific  division  or  campus 
identification  if  part  of  a  larger  organization; 

(2)  A  brief,  scientifically  valid  project  title 
intelligible  to  a  scientifically  literate  reader 
and  suitable  for  use  in  the  public  press; 

(3)  Type  of  organization:  e.g.,  profit, 
nonprofit,  educational,  small  business, 
minority,  women-owned,  etc.; 

(4)  Name  and  telephone  number  of  the 
principal  investigator  and  business  personnel 
who  may  be  contacted  during  evaluation  or 
negotiation; 

(5)  Identification  of  other  organizations 
that  are  currently  evaluating  a  proposal  for 
the  same  efforts; 

(6)  Identification  of  the  NRA,  by  number 
and  title,  to  which  the  proposal  is 
responding; 

(7)  Dollar  amount  requested,  desired 
starting  date,  and  duration  of  project; 

(8)  Date  of  submission;  and 

(9)  Signature  of  a  responsible  official  or 
authorized  representative  of  the  organization, 
or  any  other  person  authorized  to  legally 
bind  the  organization  (unless  the  signature 
appears  on  the  proposal  itself). 

c.  Restriction  on  Use  and  Disclosure  of 
Proposal  Information.  Information  contained 
in  proposals  is  used  for  evaluation  pmposes 


only.  Offerors  or  quoters  should,  in  order  to 
maximize  protection  of  trade  secrets  or  other 
information  that  is  confidential  or  privileged, 
place  the  following  notice  on  the  title  page 
of  the  proposal  and  specify  the  information 
subject  to  the  notice  by  inserting  appropriate 
identification,  such  as  page  numbers,  in  the 
notice.  In  any  event,  information  contained 
in  proposals  will  be  protected  to  the  extent 
permitted  by  law,  but  NASA  assumes  no 
liability  for  use  and  disclosure  of  information 
not  made  subject  to  the  notice. 

Notice 

Restriction  on  Use  and  Disclosure  of  Proposal 
Information. 

The  information  (data)  contained  in  [insert 
page  numbers  or  other  identification]  of  this 
proposal  constitutes  a  trade  secret  and/or 
information  that  is  commercial  or  financial 
and  confidential  or  privileged.  It  is  furnished 
to  the  Government  in  confidence  with  the 
understanding  that  it  will  not,  without 
permission  of  the  offeror,  be  used  or 
disclosed  other  than  for  evaluation  purposes; 
provided,  however,  that  in  the  event  a 
contract  (or  other  agreement)  is  awarded  on 
the  basis  of  this  proposal  the  Government 
shall  have  the  right  to  use  and  disclose  this 
information  (data)  to  the  extent  provided  in 
the  contract  (or  other  agreement).  This 
resfriction  does  not  limit  the  Government's 
right  to  use  or  disclose  this  information  (data) 
if  obtained  from  another  source  without 
restriction. 

d.  Abstract.  Include  a  concise  (200-300 
word  if  not  otherwise  specified  in  the  NRA) 
abstract  describing  the  objective  and  the 
method  of  approach. 

e.  Project  Description.  (1)  The  main  body 
of  the  proposal  shall  be  a  detailed  statement 
of  the  work  to  be  undertaken  and  should 
include  objectives  and  expected  significance; 
relation  to  the  present  state  of  knowledge; 
and  relation  to  previous  work  done  on  the 
project  and  to  related  work  in  progress 
elsewhere.  The  statement  should  outline  the 
plan  of  work,  including  the  broad  design  of 
experiments  to  be  undertaken  and  a 
description  of  experimental  methods  and 
procedures.  The  project  description  should 
address  the  evaluation  &ctors  in  these 
instructions  and  any  specific  fectors  in  the 
NRA.  Any  substantia!  collaboration  with 
individuals  not  referred  to  in  the  budget  or 
use  of  consultants  should  be  described. 
Subcontracting  significant  portions  of  a 
research  project  is  discouraged. 

(2)  When  it  is  expected  that  the  effort  will 
require  more  than  one  year,  the  proposal 
should  cover  the  complete  project  to  the 
extent  that  it  can  be  reasonably  anticipated. 
Principal  emphasis  should  be  on  the  first 
year  of  work,  and  the  description  should 
distinguish  clearly  between  the  first  year's 
work  and  work  planned  for  subsequent  years. 

L  Management  Approach.  For  large  or 
complex  efforts  involving  interactions  among 
numerous  individuals  or  other  organizations, 
plans  for  distribution  of  responsibilities  and 
arrangements  for  ensuring  a  coordinated 
effort  should  be  described.  Intensive  working 
relations  with  NASA  field  centers  that  are 
not  logical  inclusions  elsewhere  in  the 
proposal  should  be  described. 
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g.  Personnel.  The  principal  investigator  is 
responsible  for  supervision  of  the  work  and 
participates  in  the  conduct  of  the  research 
regardless  of  whether  or  not  compensated 
under  the  award.  A  short  biographical  sketch 
of  the  principal  investigator,  a  list  of 
principal  pubUcations  and  any  exceptional 
qualifications  should  be  included.  (Dmit 
social  security  number  and  other  pereonal 
items  which  do  not  merit  consideration  in 
evaluation  of  the  proposal.  Give  similar 
biographical  information  on  other  senior 
professional  personnel  who  will  be  directly 
associated  with  the  project  Give  the  names 
and  titles  of  any  other  scientists  and 
technical  persoimel  associated  substantially 
with  the  project  in  an  advisory  capacity. 
Universities  should  list  the  approximate 
number  of  students  or  other  assistants, 
together  with  information  as  to  their  level  of 
academic  attainment.  Any  special  industry- 
university  cooperative  arrangements  should 
be  described. 

h.  Facilities  and  Equipment.  (1)  Describe 
available  facilities  and  major  items  of 
equipment  especially  adapted  or  suited  to  the 
proposed  project,  and  any  additional  major 
equipment  that  will  be  required.  Identify  any 
Government-owned  focilities,  industrial 
plant  equipment,  or  special  tooling  that  are 
proposed  for  use. 

(2)  Before  requesting  a  major  item  of 
capital  equipment,  the  proposer  should 
determine  if  sharing  or  loan  of  equipment 
already  within  the  organization  is  a  feasible 
alternative.  Where  such  arrangements  cannot 
be  made,  the  proposal  should  so  state.  The 
need  for  items  that  typically  can  be  used  for 
research  and  non-research  purposes  should 
be  explained. 

i.  F^posed  Costs.  (1)  Proposals  should 
contain  cost  and  technical  parts  in  one 
volume:  do  not  use  separate  "confidential" 
salary  pages.  As  applicable,  include  separate 
cost  estimates  for  salaries  and  wages;  fringe 
benefits;  equipment;  exp>endable  materials 
and  supplies;  services;  domestic  and  foreign 
travel;  ADP  expenses;  publication  or  page 
chaises;  consultants;  subcontracts;  other 
miscellaneous  identifiable  direct  costs;  and 
indirect  costs.  List  salaries  and  wages  in 
appropriate  organizational  categories  (e.g., 
principal  investigator,  other  scientific  and 
engineering  professionals,  graduate  students, 
research  assistants,  and  technicians  and  other 
non-professional  personnel).  Estimate  all 
manpower  data  in  terms  of  man-months  or 
fractions  of  full-time. 

(2)  Explanatory  notes  should  accompany 
the  cost  proposal  to  provide  identification 
and  estimated  cost  of  major  capital 
equipment  items  to  be  acquired;  purpose  and 
estimated  number  and  lengths  of  trips 
planned;  basis  for  indirect  cost  computation 
(including  date  of  most  recent  negotiation 
and  cognizant  agency);  and  clarification  of 
other  items  in  the  cost  proposal  that  are  not 
self-«vident.  List  estimated  expenses  as 
yearly  requirements  by  major  work  phases. 
(Standard  Form  1411  may  be  used). 

(3)  Allowable  costs  are  governed  by  FAR 
Part  31  and  the  NASA  FAR  Supplement  Part 
1831  (and  OMB  Circulars  A-21  for 
educational  institutions  and  A-122  for 
nonprofit  organizations). 

j.  Security.  Proposals  should  not  contain 
security  classified  material.  If  the  research 


requires  access  to  or  may  generate  security 
classified  information,  the  submitter  will  be 
required  to  comply  with  Government 
security  regulations. 

k.  Current  Support.  For  other  current 
projects  being  conducted  by  the  principal 
investigator,  provide  title  of  project, 
sponsoring  agency,  and  ending  date. 

1.  Special  Matters.  (1)  Include  any  required 
statements  of  environmental  impact  of  the 
research,  human  subject  or  animal  care 
provisions,  conflict  of  interest,  or  on  such       i 
other  topics  as  may  be  required  by  the  nature 
of  the  effort  and  current  statutes,  executive 
orders,  or  other  current  Government-wide 
guidelines. 

(2)  Proposers  should  include  a  brief 
description  of  the  organization,  its  facilities, 
and  previous  work  experience  in  the  field  of 
the  proposal.  Identify  the  cognizant 
Government  audit  agency,  insp>ection  agency, 
and  administrative  contracting  officer,  when 
applicable. 

8.  Renewal  Proposals 

a.  Renewal  proposals  for  existing  awards 
will  be  considered  in  the  same  maimer  as 
proposals  for  n^w  endeavors.  A  renewal 
proposal  should  not  repeat  all  of  the 
information  that  was  in  the  original  proposal. 
The  renewal  proposal  should  refer  to  its 
predecessor,  update  the  parts  that  are  no 
longer  current,  and  indicate  what  elements  of 
the  research  are  expected  to  be  covered 
during  the  period  for  which  support  is 
desired.  A  description  of  any  significant 
findings  since  the  most  recent  progress  report 
should  be  included.  The  renewal  proposal 
should  treat,  in  reasonable  detail,  the  plans 
for  the  next  period,  contain  a  cost  estimate, 
and  otherwise  adhere  to  these  instructions. 

b.  NASA  may  renew  an  effort  either 
through  amendment  of  an  existing  contract  or 
by  a  new  award. 

9.  Length 

Unless  otherwise  specified  in  the  NRA, 
effort  should  be  made  to  keep  proposals  as 
brief  as  possible,  concentrt^ting  on 
substantive  material.  Few  proposals  need 
exceed  15-20  pages.  Necessary  detailed 
information,  such  as  reprints,  should  be 
included  as  attachments.  A  complete  set  of 
attachments  is  necessary  for  each  copy  of  the 
proposal.  As  proposals  are  not  returned, 
avoid  use  of  "one-of-a-kind"  attachments: 
their  availability  may  be  mentioned  in  the 
proposal. 

10.  Joint  Proposals 

a.  Where  multiple  organizations  are 
involved,  the  proposal  may  be  submitted  by 
only  one  of  them.  It  should  clearly  describe 
the  role  to  be  played  by  the  other 
organizations  and  indicate  the  legal  and 
managerial  arrangements  contemplated.  In 
other  instances,  simultaneous  submission  of 
related  proposals  from  each  organization 
might  be  appropriate,  in  which  case  parallel 
awards  would  be  made. 

b.  Where  a  project  of  a  cooperative  nature 
with  NASA  is  contemplated,  describe  the 
contributions  expected  from  any 
participating  NASA  investigator  and  agency 
facilities  or  equipment  which  may  be 
required.  The  proposal  must  be  confined 
only  to  that  which  the  proposing 


organization  can  commit  itself  "Joint" 
proposals  which  specify  the  internal 
arrangements  NASA  wUl  actually  make  are 
not  acceptable  as  a  means  of  establishing  an 
agency  commitment. 

11.  Late  Proposals 

A  proposal  or  modification  received  after 
the  date  or  dates  specified  in  an  NRA  may 
be  considered  if  ihe  selecting  official  deems 
it  to  offer  NASA  a  significant  technical 
I  advantage  or  cost  reduction. 

12.  Withdrawal 

Proposals  may  be  withdrawn  by  the 
proposer  at  any  time.  Offerors  are  requested 
to  notify  NASA  if  the  proposal  is  funded  by 
another  organization  or  of  other  changed 
circumstances  which  dictate  termination  of 
evaluation. 

13.  Evaluation  Factors 

a.  Unless  otherwise  sp>ecified  in  the  NRA, 
the  principal  elements  (of  approximately 
equal  weight)  considered  in  evaluating  a 
proposal  are  its  relevance  to  NASA's 
objectives,  intrinsic  merit,  and  cost. 

b.  Evaluation  of  a  proposal's  relevance  to 
NASA's  objectives  includes  the  consideration 
of  the  potential  contribution  of  the  effort  to 
NASA's  mission. 

c.  Evaluation  of  its  intrinsic  merit  includes 
the  consideration  of  the  following  factors, 
none  of  which  is  more  important  than  any 
other: 

(1)  Overall  scientific  or  technical  merit  of 
the  prop>osal  or  unique  and  iimovative 
methods,  approaches,  or  concepts 
demonstrated  by  the  proposal. 

(2)  Offeror's  capabilities,  related 
experience,  facilities,  techniques,  or  unique 
combinations  of  these  which  are  integral 
factors  for  achieving  the  proposal  objectives. 

(3)  The  qualifications,  capabilities,  and 
experience  of  the  proposed  principal 
investigator,  team  leader,  or  key  personnel 
critical  in  achieving  the  proposal  objectives. 

(4)  Overall  standing  among  similar 
proposals  and/or  evaluation  against  the  state- 
of-  the-art. 

d.  Evaluation  of  the  cost  of  a  proposed 
effort  includes  the  realism  and 
reasonableness  of  the  proposed  cost  and 
available  funds. 

14.  Evaluation  Techniques 

Selection  decisions  will  be  made  following 
peer  and/or  scientific  review  of  the 
proposals.  Several  evaluation  techniques  are 
regularly  used  within  NASA.  In  all  cases 
proposals  are  subject  to  scientific  review  by 
discipline  specialists  in  the  area  of  the 
proposal.  Some  proposals  are  reviewed 
entirely  in-house,  others  are  evaluated  by  a 
combination  of  in-house  and  selected 
external  reviewers,  while  yet  others  are 
subject  to  the  full  external  peer  review 
technique  (with  due  regard  for  conflict-of- 
interest  and  protection  of  proposal 
information),  such  as  by  mail  or  through 
assembled  panels.  The  final  decisions  are 
made  by  a  NASA  selecting  official.  A 
proposal  which  is  scientifically  and 
programmatically  meritorious,  but  not 
selected  for  award  during  its  initial  review, 
may  be  included  in  subsequent  reviews 
imless  the  proposer  requests  otherwise. 
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15.  Selection  fw  Award 

a.  When  a  proposal  is  not  selected  for 
award,  and  the  proposer  has  indicated  that 

the  proposal  is  not  to  be  held  for  subsequent  "        . 

reviews,  the  proposer  will  be  notified.  NASA 

will  explain  generally  why  the  proposal  was 

not  selected.  Proposers  desiring  additional 

information  may  contact  the  selecting  official 

who  will  arrange  a  debriefing. 

b.  When  a  proposal  is  selected  for  award, 
negotiation  and  award  will  be  handled  by  the 
procurement  office  in  the  funding  '* 
installation.  The  proposal  is  used  as  the  basis 
{ot  negotiation.  The  contracting  officer  may 
request  certain  business  data  and  may 
fomard  a  model  contract  and  other 
information  which  will  be  of  use  during  the 
contract  negotiation. 

16.  Cancellation  of  NRA 

NASA  reserves  the  right  to  make  no  awards 
imder  this  NRA  and  to  cancel  this  NRA. 
NASA  assumes  no  liability  for  cancelling  the 
NRA  or  for  anyone's  foilure  to  receive  actual 

notice  of  cancellation.  Cancellation  may  be  .  ' 

followed  by  issuance  and  synopsis  of  a 
revised  NRA,  since  amendment  of  an  NRA  is 
normally  not  permitted. 

(FR  Doc.  95-19144  Filed  8-8-95;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  ailes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persorts  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  490 

[Docket  No.  EE-RM-95-110A] 

RIN  1904^A64 

Alternative  Fuel  Transportation 
Program 

agency:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy  (DOE). 

ACTION:  Correction  to  notice  of  limited 
reopening  of  the  comment  period. 

SUMMARY:  This  document  contains 
corrections  to  the  Notice  of  Limited 
Reopening  of  the  Comment  Period  that 
was  published  Monday,  July  31, 1995, 
60  FR  38974,  FR  Doc.  95-18737.  The 
notice  of  limited  reopening  of  the 
comment  period  requests  public 
comment  on  possible  options  for 
defining  the  term  "substantial  portion," 
which  is  used  to  determine  coverage  for 
certain  petroleimi  producers  and 
importers,  and  on  possible 
modifications  of  the  proposed  definition 
of  "alternative  fuel"  with  respect  to 
alcohol  fuels  and  biodiesel.  In  addition, 
this  notice  annoimces  DOE's  receipt  of 
new  information  regarding  automakers' 
alternative  fueled  vehicle  production 
plans  for  the  near  future. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Keimeth  R.  Katz,  Program  Manager, 
Office  of  Energy  Efficiency  and 
Renewable  Energy  (EE-33),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  586-6116. 

SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

As  pubhshed,  the  notice  of  limited 
reopening  of  the  comment  period 
contains  errors  in  the  sequence  of  text 
in  Part  II  which  may  be  confusing  and, 
therefore,  are  in  need  of  correction.  The 
substance  of  Part  II  is  uinchanged. 


Correction  of  Publication 

Accordingly,  the  publication  on  July 
31, 1995,  of  the  Notice  of  Limited 
Reopening  of  the  Comment  Period, 
which  was  the  subject  of  FR  Doc.  95- 
18737,  is  corrected  by  reprinting  Part  II, 
Definition  of  "Substantial  Portion," 
beginning  on  page  38975,  col.  1,  and 
ending  on  page  38976,  col.  2,  in  its 
entirety: 

II.  Definition  of  "Substantial  Portion" 

Section  501(a)(2)  of  the  Energy  PoUcy 
Act  of  1992  (the  "Act")  defines  the  class 
of  alternative  fuel  providers  potentially 
subject  to  the  alternative  fueled  vehicle 
acquisition  requirements  to  include 
persons  who:  (1)  Qualify  as  a  "covered 
person"  imder  section  301(5)  of  the  Act, 
42  U.S.C.  13211(5),  and  (2)  produce  or 
import  an  average  of  50,000  barrels  per 
day  or  more  of  petroleum  and  "a 
substantial  portion  ef  whose  business  is 
producing  alternative  fuels."  42  U.S.C. 
13251(a)(2)(C).  Thus,  the  term 
"substantial  portion"  is  a  key  statutory 
determinant  of  whether  a  covered 
person  that  produces  or  imports 
petroleum  is  an  alternative  fuel  provider 
required  by  the  Act  to  acquire 
alternative  fueled  vehicles. 

However,  even  if  an  entity  meets  all 
of  the  qualifications  for  a  section 
501(a)(2)(C)  alternative  fuel  provider, 
including  the  "substantial  portion"  test, 
it  nevertheless  may  be  excepted  fi-om 
the  vehicle  acquisition  requirements 
imder  section  501(a)(3)  or  exempted  by 
DOE  under  section  501(a)(5).  Under 
section  501(a)(3)(A),  the  vehicle 
acquisition  requirements  only  apply  to 
an  affiliate,  division  or  business  unit  of 
a  covered  person  who  is  substantially 
engaged  in  the  alternative  fuels 
business.  See  proposed  §490.304. 
Moreover,  under  section  501(a)(3)(B), 
the  vehicle  acquisition  requirements  do 
not  apply  to  any  entity  whose  principal 
business  is  transforming  alternative  fuel 
into  a  product  other  than  alternative 
fuel  or  consuming  such  fuel  to 
manufacture  a  product  that  is  not  an 
alternative  fuel.  Under  section  501(a)(5), 
EKDE  may  exempt  alternative  fuel 
providers  fi-om  the  vehicle  acquisition 
requirements  if  they  can  show  either 
that  (1)  alternative  fuels  that  meet  their 
normal  business  requirements  and 
practices  are  not  available;  or  (2)  that 
alternative  fueled  vehicles  that  meet 
their  normal  business  requirements  and 
practices  are  not  offered  for  purchase  or 


lease  on  reasonable  terms  and 
conditions.  See  proposed  §  490.308. 

In  the  February  28, 1995  notice  of 
proposed  rulemaking,  DOE  proposed  to 
define  the  term  "substantial  portion"  to 
mean  that  at  least  two  percent  of  a 
covered  person's  refinery  yield  of 
petroleum  products  is  composed  of 
alternative  fuels.  See  proposed 
§  490.301.  DOE  explained  that  it  chose 
the  two  percent  of  refinery  yield 
threshold  because  it  represented  the 
average  yield  for  the  production  of 
alternative  fuels  by  petroleum  refiners, 
as  reported  by  the  Energy  Information 
Administration.  60  FR  10978. 

The  notice  of  proposed  rulemaking 
also  explained  that  in  developing  the 
proposed  definition  of  "substantial 
portion,"  the  Department  had 
considered,  as  an  alternative,  basing  the 
definition  on  the  portion  of  the  gross 
revenue  an  entity  derives  fi-om  the 
production  of  alternative  fuels. 
Ultimately,  DOE  did  not  propose  a  gross 
revenue  threshold  because  the 
information  needed  to  support  that 
alternative  was  more  fragmented  than 
that  available  to  support  the  two  percent 
of  refinery  yield  criterion,  and  DOE 
believed  the  percent  of  refinery  yield 
criterion  would  adequately  define  the 
class  of  petroleum  producers  and 
importers  who  are  "covered  persons" 
under  the  Act.  60  FR  10979. 
Nevertheless,  DOE  asked  for  comment 
on  whether  refiable  information  exists 
that  would  allow  establishment  of  a 
revenue  measure  for  determining 
whether  alternative  fuels  production 
comprises  a  substantial  portion  of  a 
company's  business,  and  it  soUcited 
suggestions  for  any  other  alternative 
definitions  of  "substantial  portion."  60 
FR  10979. 

DOE  received  many  comments  on  the 
definition  of  "substantial  portion." 
Some  commenters  supported  DOE's 
proposed  definition  of  "substantial 
portion,"  agreeing  that  if  at  least  two 
percent  of  a  refinery's  product  yield  is 
composed  of  an  alternative  fuel,  the  fuel 
provider  should  have  to  meet  the  Act's 
acquisition  requirements.  However, 
most  comments  on  this  issue  criticized 
the  two  percent  of  refinery  yield  as 
being  too  low  a  threshold.  Some 
commenters  stated  that  the  two  percent 
refinery  yield  of  petroleum  products 
threshold  would  impose  vehicle 
acquisition  requirements  on  many 
refineries  that  only  produce  alternative 


40540  Federal  Register  /  Vol.  60,  No.  153  /  Wednesday.  August  9,  1995  /  Proposed  Rules 


fuels  (principally  propane)  as  incidental 
by-products  of  the  refining  process. 
Several  conunenters  recommended  that 
DOE  modify  the  rule  to  provide  that  at 
least  10  percent  of  a  covered  person's 
refinery  yield  of  petroleum  products 
must  be  composed  of  alternative  fuels 
before  that  person  would  be  deemed  to 
have  a  "sul^tantial  portion"  of  its 
business  involved  in  the  production  of 
alternative  fuels.  Other  conunenters 
urged  DOE  to  adopt  a  definition  of 
"substantial  portion"  that  would  be  the 
same  as  the  "principal  business" 
criterion  used  in  section  501(a)(2)  for 
defining  other  categories  of  alternative 
fuel  providers. 

A  tew  of  the  conunenters 
recommended  that  DOE  adopt  a 
percentage  of  gross  revenue  derived 
from  the  sale  of  alternative  fuels  as  the 
basis  for  the  definition  of  "substantial 
portion."  They  pointed  out  that  gross 
revenue  is  the  measiu«  used  for 
determining  whether  other  alternative 
fuel  providers  are  "covered  persons" 
because  their  "principal  business"  is  in 
alternative  fuels.  In  their  view,  if  gross 
revenue  can  be  used  to  determine 
whether  an  entity's  principal  business 
involves  alternative  fuels,  it  also  should 
be  used  for  determining  whether  a 
petroleum  producer  or  importer  has  a 
substantial  portion  of  its  business  in  the 
production  of  alternative  fuels. 

After  carefully  reviewing  all  of  the 
comments  received  on  this  issue,  EKDE 
thinks  that  a  percentage  of  gross  revenue 
derived  from  the  sale  of  alternative  fuels 
may  be  a  better  measiue  of  an  entity's 
involvement  in  the  alternative  fuels 
business  than  is  the  percentage  of 
refinery  yield  of  petroleiun  products 
included  in  the  proposed  rule's 
definition  of  "substantial  portion."  As 
pointed  out  by  some  conunenters,  a 
gross  revenue  measure  can  be  applied  to 
all  producers  and  importers  of 
petroleiun,  unlike  the  percent  of 
refinery  yield  criterion  which  focuses 
solely  on  refining  operations. 

Despite  the  lack  of  comprehensive, 
publicly  available  information  about 
petroleiun  producers'  and  importers' 
revenue  sources  on  a  product-by- 
product basis,  DOE  has  been  able  to 
collect  enough  information  about  their 
sales  of  alternative  fuels  to  frame  a 
possible  definition  of  "substantial 
portion"  based  on  percent  of  gross 
revenue  derived  from  alternative  fuels. 

One  option  DOE  is  considering  is 
whether  to  define  "substantial  portion" 
to  mean  that  at  least  30  percent  of  the 
annual  gross  revenue  of  a  covered 
person  is  derived  from  the  sale  of 
alternative  fuels.  This  percentage  of 
gross  revenue  appears  to  be  an 
appropriate  gross  revenue  threshold  for 


two  reasons.  First,  available  information 
shows  that  major  U.S.  energy  producing 
companies  historically  derive  at  least  30 
percent  of  their  annual  gross  revenue 
from  the  sale  of  alternative  fuels.'  Major 
energy  producers  are  typically 
consolidated  or  integrated  companies 
that  are  involved  in  oil  and  gas 
exploration,  oil  and  gas  production  or 
importing,  petroleum  refining  and 
marketing,  transportation  of  products, 
other  energy  operations  (coal,  nuclear 
and  other  energy)  and  nonenergy 
businesses  (primarily  chemicals). 
Second,  this  definition  would  exclude 
from  the  class  of  covered  persons 
subject  to  the  vehicle  acquisition 
requirements  those  refiners  who 
produce  alternative  fuels  only  as  an 
incidental  by-product  of  the  refining 
process.  Refiners  are  typically  involved 
only  in  petroleum  refining  and 
marketing  operations. 

DOE  also  believes  this  gross  revenue 
percentage  comports  with  the  terms  of 
section  501(a)(2)  of  the  Act,  42  U.S.C. 
13251(a)(2).  If  the  term  "substantial 
portion"  were  defined  to  include  a 
percentage  of  gross  revenue  derived 
fix)m  alternative  fuels  that  was  higher 
than  30  percent,  the  distinction  in  the 
Act  between  "substantial  portion" 
which  applies  to  covered  petroleum 
producers  and  importers  (section 
501(a)(2)(C))  and  "principal  business" 
which  appUes  to  other  alternative  fuel 
providers  (section  501(a)(2)  (A)  and  (B)) 
would  be  rendered  meaningless.  As 
noted  in  the  preamble  to  the  notice  of 
proposed  rulemaking,  alternative  fuels 
constitute  an  entity's  "principal 
business"  if  the  entity  derives  a 
pliu^ty  of  its  gross  revenue  from  sales 
of  alternative  fuels,  and  a  pliuality  may 
be  less  than  50  percent.  60  FR  10978. 
Therefore,  DOE  believes  that  30  percent 
of  gross  revenue  bom  alternative  fuels 
may  constitute  a  reasoUable  basis  for  the 
definition  of  "substantial  portion." 

This  possible  interpretation  of 
"substantial  portion"  also  appears  to  be 
consistent  with  the  underlying  intent  of 
Congress  with  regard  to  petroleum- 
related  entities.  That  intent  was  to  apply 
the  alternative  fueled  vehicle 
acquisition  requirements  only  to  major 
energy  producers  and  importers.  ^ 


■  Sources  used  were:  Energy  Information 
Administratioii's  Performance  Profiles  of  Major 
Energy  Producers.  1993  (DOE/ElA-0206);  Moody's 
1994  Industrial  Manual;  1995  U.S.A.  Oil  Industry 
Directory:  and  Standard  ft  Poor's  1994  Register — 
Corporations. 

'The  conference  report  on  the  Energy  Policy  Act 
of  1992  states  that  "the  intent  of  section  501(8)(1) 
is  not  to  cover  all  afiiliates  or  divisions  of  the  many 
large  energy  companies  which  have  some,  but  not 
all,  of  their  corporate  units  engaged  in  alternative 
fuels  operations.  For  example,  the  oil  and  gas 
production  affiliate  or  division  of  a  major  energy 


DOE  requests  comments  from 
interested  members  of  the  pubUc  on  this 
possible  option  for  defining  "substantial 
portion"  or  any  alternative  options  they 
would  like  DOE  to  consider.  DOE  is 
particularly  interested  in  receiving  data 
or  analysis  that  are  relevant  to  this 
issue. 

Thomas  J.  Grbss, 

Deputy  Assistant  Secretary  for  Transportation 
Technologies,  Office  of  Energy  Efficiency  and 
Renewable  Energy. 

[FR  Doc.  95-19688  Filed  8-8-95:  8:45  am} 
BH.LINQ  COOE  64S0-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  944 

[Docket  No.  9506091 50-61 50-01] 

RIN  0648-AI06 

Jada  Collection  In  the  Monterey  Bay 
National  Marine  Sanctuary 

AGENCY:  Sanctuaries  and  Reserve 
Division  (SRD),  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce  (DOC). 

ACTION:  Advance  notice  of  proposed 
rulemaking;  request  for  comments. 

SUMMARY:  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  is 
considering  amending  the  regulations 
for  the  Monterey  Bay  National  Marine 
Sanctuary  (MBNMS  or  Sanctuary)  to 
allow  small-scale,  non-intrusive 
collection  of  jade  from  the  Sanctuary. 
This  advance  notice  of  proposed 
rulemaking  (ANPR)  discusses  the 
reasons  NOAA  is  considering 
authorizing  jade  collection  in  the 
MBNMS,  and,  if  it  is  determined  to 
proceed  with  rulemaking  to  allow  jade 
collection,  the  possible  restrictions 
NOAA  might  place  on  such  collection  to 
ensure  that  Sanctuary  resources  or 
qualities  would  not  be  adversely 
impacted.  NOAA  is  issuing  this  ANPR 
specifically  to  invite  advice, 
recommendations,  information  and 
other  comments  from  interested  parties 
on  whether  to  allow  jade  collection  in    . 


company  described  in  S01(a)(l)(C)  would  be 
covered;  so  might  a  propane  pipeline  unit  or  a 
natural  gas  processing  division,  if  the  "substantially 
engaged"  test  is  met.  But  an  oil  tanker  division,  a 
gasoline  marketing  afHIiate,  or  a  petrochemical  unit 
whose  major  operations  are  the  production  of 
plastics,  for  example,  would  not  be  covered  *  *  •." 
H.R.  Rep.  1018. 102d  Cong..  2d  Sess.  387  (1992). 
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the  MBNMS  and,  if  so.  what  restrictions 
might  be  necessary. 
DATES:  Comments  must  be  received  by 
September  8, 1995. 

ADDRESSES:  Comments  should  be  sent  to 
Scott  Kathey,  Monterey  Bay  National 
Marine  Sanctuary  office,  299  Foam 
Street,  Suite  D,  Monterey,  California, 
93940,  or  EUzabeth  Moore,  Sanctuaries 
and  Reserves  Division,  National  Oceanic 
and  Atmospheric  Administration,  1305 
East  West  Highway,  SSMC4. 12th  Floor, 
Silver  Spring,  Maryland,  20910. 
Comments  will  be  available  for  public 
inspection  at  the  same  addresses. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Kathey  at  (408)  647-4251  or 
Elizabeth  Moore  at  (301)  713-3141. 
SUPPLEMENTARY  INFORMATION:  In 
recognition  of  the  national  significance 
of  the  imique  marine  environment 
centered  around  Monterey  Bay, 
California,  the  Monterey  Bay  National 
Marine  Sanctuary  (MBNMS  or 
Sanctuary)  was  designated  on 
September  18, 1992.  SRD  issued  final 
regulations,  effective  January,  1993,  to 
implement  the  Sanctuary  designation 
(15  CFR  Part  944).  The  MBNMS 
regulations  at  15  CFR  944.5(a)  prohibit 
a  relatively  narrow  range  of  activities 
and  thus  makes  it  unlawful  for  any 
person  to  conduct  them  or  cause  them 
to  be  conducted. 

The  leasing,  exploration,  development 
or  production  of  oil  or  gas  in  the 
Sanctuary  is  statutorily  prohibited 
(Section  2203  of  Pub.  L.  102-587).  As 
such,  the  final  MBNMS  implementing 
regulations  absolutely  prohibited 
exploration,  production  or  development 
of  oil,  gas  or  minerals  in  the  MBNMS 
(57  FR  43310, 43315-43317;  15  CFR 
944.5(a)(1)).  Further,  the  regulations  and 
Designation  Document  (the  constitution 
for  the  Sanctuary)  prohibit  NOAA  from 
issuing  a  permit  or  other  approval  for 
this  activity  in  the  Sanctuary  (15  CFR 
944.5(h);  Designation  Document,  Article 
V). 

There  is  a  region  within  the  Sanctuary 
known  as  the  Jade  Cove  area.  Jade  Cove 
consists  of  a  series  of  small  coves 
located  south  of  Big  Sur,  near  the  town 
of  Gorda.  Jade  (also  called  nephrite) 
occurs  in  veins  in  the  serpentine 
bedrock  formation,  extending  down  the 
cliffs  and  into  the  seabed.  The  area  is 
very  dynamic,  subject  to  strong  waves 
and  tides,  which  erode  the  veins  and 
sometimes  free  the  jade.  Jade  is  found 
primarily  as  pebbles  or  larger  stones  on 
the  shore  and  seabed,  and  as  revealed 
deposits  in  the  seafloor. 

For  a  niunber  of  years  prior  to  the 
designation  of  the  MBNMS,  tourists  and 
local  residents  routinely  visited  the  Jade 
Cove  area  to  explore  for  and  collect 


pieces  of  the  naturally  occurring  jade. 
Even  prior  to  the  designation  of  the 
MBNMS,  extraction  of  minerals  from 
State  submerged  lands  was  prohibited 
by  State  law,  unless  permitted  by  the 
State.  The  National  Forest  Service  also 
prohibits  the  removal  without  a  lease  of 
any  rocks  or  minerals  within  the  Los 
Padres  National  Forest,  which  abuts  the 
inshore  boundary  of  the  Sanctuary  in 
the  Jade  Cove  area. 

NOAA  is  considering  amending  the 
regulations  for  the  MBNMS  to  allow 
small-scale,  non-intrusive  collection  of 
jade  from  the  Sanctuary.  NOAA  is 
considering  this  action  for  a  variety  of 
reasons,  foremost  of  which  is  that 
preliminary  indications  suggest  that 
small  scale,  non-intrusive  collection  of 
loose  pieces  of  jade  may  not  destroy, 
cause  the  loss  of,  or  injure  resources  or 
qualities  of  the  MBNMS.  Further,  the 
MBNMS  Sanctuary  Advisory  Coimcil 
(Coimcil)  has  recommended  to  SRD  that 
the  regulations  be  amended  to  allow 
jade  collection.  The  Council  has 
devoted  several  of  its  meetings  to  obtain 
information  and  public  testimviny,  and 
convened  a  work  group  to  revie'v  this 
issue.  There  has  also  been  consistent 
public  support  for  the  proposed  course 
of  action. 

It  may  be  possible  to  allow  people  to 
"beach  comb"  or  dive  for  loose  pieces 
of  jade,  much  like  what  already  occurs 
in  this  Sanctuary  for  items  sudi  as 
driftwood,  without  any  resulting  harm 
to  Sanctuary  resources  or  qualities.  Jade 
is  a  non-hving  resource  of  the  MBNMS. 
See  15  CFR  944.3.  However,  allowing 
small-scale,  non-intrusive  collection  of 
small  pieces  already  loose  ("in  float") 
and  that  would  otherwise  naturally 
disintegrate  or  be  washed  out  to  sea 
would  not  seem  to  pose  a  risk  of  harm 
to  this  resource.  Further,  it  appears  that 
collection  of  loose  pieces  of  jade  from 
the  Sanctuary  could  be  conducted 
without  creating  a  risk  of  harm  to  other 
Sanctuary  resoim:es  or  qualities  or  the 
MBNMS  ecosystem.  NOAA  will  likely 
limit  collection  to  hand  picking  pebbles 
or  small  stones  already  "in  float"  and 
devoid  of  any  marine  life,  including 
algae  and  benthic  organisms.  If 
collection  were  allowed,  no  tools  would 
be  permitted  that  could  injure  Sanctuary 
resources  or  quaUties,  such  as  wedges, 
crowbars,  picks,  chisels  and  other  tools 
used  for  digging,  excavating,  boring, 
breaking,  prying,  drilling,  piercing, 
scraping,  wedging,  or  other  intrusive 
activities.  No  vehicles,  winches,  carts  or 
other  removal  equipment  would  be 
permitted  to  be  used  in  the  Sanctuary  to 
collect  jade.  However,  NOAA  may 
consider  allowing  the  use  of  lift  bags  to 
float  loose  submerged  jade  to  the  shore. 
Any  regulatory  exception  for  the  small- 


scale,  non-intrusive  collection  of  loose 
pieces  of  jade  would  not  extend  to  oil 
or  gas.  As  indicated  earlier,  there  is  a 
statutory  prohibition  against  leasing, 
exploration,  development,  or 
production  of  oil  or  gas  in  the 
Sanctuary. 

The  prohibition  against  permitting  or 
otherwise  approving  the  exploration, 
development,  or  production  of  oil,  gas, 
or  minerals  in  the  Sanctuary  is  a  term 
of  the  Designation  Document.  Therefore, 
to  allow  small-scale,  non-intrusive  jade 
collection  in  the  Sanctuary  NOAA  must 
comply  with  the  procedures  for  altering 
a  term  of  designation  for  a  National 
Marine  Sanctuary.  As  provided  by 
section  304(a)(4)  of  the  National  Marine 
Sanctuaries  Act  (NMSA),  16  U.S.C. 
§  1434(a)(4).  the  terms  of  designation 
may  be  modified  only  by  the  same 
procedures  by  which  the  original 
designation  is  made.  Designations  of 
National  Marine  Sanctuaries  are 
governed  by  sections  303  and  304  of  the 
NMSA,  16  U.S.C.  §§  1433,  1434.  Section 
304  requires  the  preparation  of  an 
environmental  impact  statement,  state 
consultation,  at  least  one  public  hearing, 
and  gubernatorial  non-objection  to  the 
proposal  as  it  pertains  to  state  waters 
within  the  Sanctuary. 

Although  NOAA  is  considering 
providing  a  limited  exception  for  small-  - 
scale,  non-intrusive  jade  collection  from 
the  regulatory  prohibition  against 
exploring  for,  producing  or  developing 
oil,  gas  or  minerals,  any  jade  collection 
that  alters  the  seabed  of  the  Sanctuary 
(e.g..  digging  into  the  seabed)  would 
remain  subject  to  the  prohibition  against 
alteration  of  the  seabed  (15  CFR 
944.5(a)(5)).  NOAA  would  not  allow 
jade  collection  that  alters  the  seabed  of 
the  Sanctuary.  Further,  any  collection  in 
Cahfomia  State  waters  would  require  a 
State  permit  because  of  the  State's 
prohibitions  against  taking  minerals 
bom  State  submerged  lands  and 
disturbing  State  subsiu'face  lands. 

NOAA  is  seeking  advice, 
recommendations,  information  and 
other  comments,  with  reasons,  on 
whether  NOAA  should  amend  the 
MBNMS  regulations  to  allow  small- 
scale,  non-intrusive  jade  collection  in 
the  MBNMS.  If  NOAA  allows  jade 
collection,  comments  are  requested  on: 
(1)  whether  collection  should  be  limited 
to  loose  pebbles  or  small  stones;  (2) 
whether  the  use  of  tools  should  be 
permitted  to  collect  jade  from  the 
Sanctuary;  (3)  whether  there  should  be 
limits  on  the  amoimt  of  jade  allowed  to 
be  taken  from  the  Sanctuary  and.  if  so, 
what  limits:  (4)  what  conditions  or 
restrictions  should  be  placed  on  jade 
collection;  and  (5)  any  other  information 
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or  other  comments  that  may  be 
pertinent  to  this  issue. 

ExacutiTe  Order  12866 

For  purposes  of  Executive  Order 
12866,  this  advance  notice  of  proposed 
rulemaking  is  determined  to  be  not 
significant. 

List  of  Subjects  in  15  CFR  Part  944 

Administrative  practice  and 
procedure.  Coastal  zone,  Education, 
Enviromnental  protection,  Marine 
resources,  Natural  resources.  Penalties, 
Recreation  and  recreation  areas. 
Reporting  and  recordkeeping 
reqiiirements.  Research. 

Federal  Domestic  Assistance  Catalog  Number 
11.429,  Marine  Sanctuary  Program 

Dated:  June  9, 1995. 
David  Etuis, 

Acting  Deputy  Assistant  Administrator  for 
Ocean  Services  and  Coastal  Zone 
Management. 

[FR  Doc  95-19633  Filed  8-8-95;  8:45  am) 
mujHa  cooc  aeio-os-M 


SOaAL  SECURITY  ADMINISTRATION 

20  CFR  Part  416 

raN096O-AD82 

Supplemental  Security  Income  for  the 
Aged,  Blind,  and  Disabled;  Valuation  of 
In-Kind  Support  and  Maintenance  With 
Cost-of-Living  Adjustment 

AGENCY:  Social  Security  Administration. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  These  proposed  regulations 
would  implement  section  13735  of  the 
Onmibus  Reconciliation  Act  of  1993 
(OBRA  1993).  This  statutory  provision 
amends  the  Social  Seciuity  Act  (the  Act) 
and  requires  that  the  new  benefit  rate, 
as  increased  by  a  cost-of-hving 
adjustment  (COLA),  be  used  in 
d^ermining  the  value  of  the  statutory 
one-third  reduction  and  the  regulatory 
presiuned  maximum  value  for  the 
computation  of  Federal  supplemental 
security  income  (SSI)  benefit  payments 
for  the  first  2  months  for  whidi  the 
COLA  is  in  effect.  These  rules  will 
provide  that  we  will  value  the  statutory 
one-third  reduction  and  the  regulatory 
presumed  maximiun  value  using  the 
benefit  rate  as  increased  by  a  COLA  to 
determine  the  amount  of  in-kind 
support  and  maintenance  received  by  an 
individual  which  is  to  be  counted  for 
those  months.  This  will  preclude  a 
decrease  in  the  benefit  amoimt  the  third 
month  after  a  COLA,  a  situation  which 
occurred  luider  the  present  regulations. 
The  legislation  is  effective  for  benefits 


paid  for  months  after  calendar  year 
1994. 

DATES:  To  be  siue  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  October  10, 1995. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Sectuity,  P.O. 
Box  1585,  Baltimore,  MD  21235.  sent  by 
telefax  to  (410)  966-2830,  sent  by  e-mail 
to  regulations@ssa.gov.,  or  delivered  to 
the  Cdvision  of  Regulations  and  Rulings, 
Social  Sectirity  Administration,  3-B-l 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  MD  21235, 
between  8:00  a.m.  and  4:30  p.m.  on 
regular  business  days.  Comments 
received  may  be  inspected  diuing  these 
same  hours  by  making  arrangements 
with  the  contact  person  shown  below. 

The  electronic  file  of  this  docujnent  is 
available  on  the  Federal  Bulletin  Board 
(FBB)  at  9:00  a.m.  on  the  date  of 
pubhcation  in  the  Federal  Register.  To 
download  the  file,  modem  dial  (202) 
512-1387.  The  FBB  instructions  wrill 
explain  how  to  download  the  file  and 
the  fee.  This  file  is  in  Wordperfect  and 
will  remain  on  the  FBB  during  the 
comment  period. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  V.  Dudar,  Legal  Assistant, 
Division  of  Regulations  and  Rulings, 
Social  Security  Administration,  6401 
Security  Boulevard,  Baltimore,  MD 
21235,  (410)  965-1759. 
SUPPLEMENTARY  INFORMATION:  Under 
retrospective  monthly  accounting 
(RMA),  an  individual's  ciurent  SSI 
benefit  amoimt  is  usually  determined 
based  upon  the  individual's  income  in 
the  second  preceding  month  ("budget 
month")  before  the  current  month.  For 
example,  January's  SSI  benefit  amount 
is  based  on  the  individual's  November 
income.  In  some  instances,  an 
individual  receives  income  in  the  form 
of  in-kind  support  and  maintenance  and 
it  is  coimted  using  the  value  of  the  one- 
third  reduction  (VTR)  or  the  presumed 
maximum  value  (PMV)  rule.  Under  the 
law  prior  to  the  effective  date  of  section 
13735  of  Pubhc  Law  103-66,  the  VTR 
and  the  PMV  were  based  on  the 
appUcable  benefit  rates  in  effect  in  the 
"budget  month."  Because  of  RMA 
principles,  when  an  annual  COLA  to  the 
SSI  benefit  rate  became  effective  in 
January,  we  used  the  VTR/PMV  amoimt 
&om  November  of  the  previous  year  to 
determine  the  individual's  benefit  for 
January  if  an  individual  had  in-kind 
support  and  maintenance  in  the  "budget 
month."  For  example,  in.  figuring  an 
individual's  January  1994  benefit,  we 
used  November  1993  as  the  "budget 
month."  Thus,  in  a  computation  using 
the  VTR,  we  would  subtract  the  1993 


VTR  amount  of  $144.66  from  the  1994 
benefit  rate  of  $446.00,  giving  the 
individual  an  SSI  benefit  of  $301.34. 
February's  benefit  amount  would  also 
be  computed  using  the  new  benefit  rate 
and  the  1993  VTR  amount.  However,  in 
computing  March's  benefit  amount,  we 
used  the  benefit  rate  of  $446.00  less  the 
January  1994  VTR  amount  of  $148.66, 
resulting  in  an  SSI  benefit  amount  of 
$297.34.  Thus,  the  individual's  January 
and  February  payments  exceeded  the 
March  payment  because  of  the  increased 
amount  of  the  new  VTR  used  when 
January  was  the  "budget  month." 
Notices  were  then  released  to  these 
individuals  notifying  them  of  the 
decrease  in  their  March  payment.  This 
was  confusing  to  SSI  recipients  because 
their  payment  amounts  increased  and 
then  decreased  even  if  there  is  no 
change  in  their  living  arrangements. 

We  propose  to  change  the  method  of 
valuation  of  the  VTR/PMV  to  reflect 
section  13735  of  Public  Law  103-66  for 
benefits  paid  after  calendar  year  1994, 
by  using  the  new  benefit  rate  as 
increased  by  a  COLA  in  determining  the 
VTR  or  PMV  for  the  computation  of  SSI 
benefits  for  the  first  2  months  for  which 
the  COLA  is  in  effect.  Thus,  with  a 
COLA  effective  January  1, 1995,  both 
the  new  increased  1995  benefit  rate  and 
new  increased  VTR  or  PMV  amounts  are 
being  used  in  computing  a  January  and 
February  1995  benefit  amount.  Unlike 
the  example  used  previously,  the 
individual's  January,  February,  and 
March  payments  calculated  by  using  the 
VTR  amount  will  be  the  same  assuming 
all  other  income  remains  constant — i.e., 
there  will  be  no  decreftse  in  the  SSI 
benefit  amount  the  third  month  after  a 
COLA.  This  will  eliminate  confusion  for 
recipients  and  also  eliminate  the  need 
for  issuance  of  notices  informing 
affected  recipients  of  the  decrease  in 
their  March  payment. 

We  state  in  the  proposed  regulations 
at  §  416.420(a)  that  we  will  use  the 
benefit  rate,  as  increased  by  a  COLA,  in 
determining  the  value  of  certain  in-kind 
support  and  maintenance  used  to 
compute  an  individual's  SSI  benefit 
amount  for  the  first  2  months  in  which 
the  COLA  is  in  effect.  We  also  propose 
to  add  a  third  example  to  §  416.420(a)  to 
further  clarify  the  regulatory  intent. 

We  state  in  the  proposed  regulations 
at  §  416.1130  how  we  value  in-kind 
support  and  maintenance  when  a  COLA 
applies  and  have  altered  the  example  to 
reflect  the  situation  when  a  COLA 
becomes  effective. 


Regulatory  Procedures 

Executive  Order  No.  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  these  proposed  rules  do 
not  meet  the  criteria  for  a  significant 
regulatory  action  under  Executive  Order 
12866.  Thus,  they  are  not  subject  to 
OMB  review. 

Paperwork  Reduction  Act  of  1980 

These  proposed  regulations  impose 
no  new  reporting  or  recordkeeping 
requirements  subject  to  OMB  clearance. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  they 
affect  only  individuals.  Therefore,  a 
regulatory  flexibility  analysis  as 
provided  in  Public  Law  96-354,  the 
Regulatory  Flexibility  Act,  is  not 
required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  96.006,  Supplemental  Security 
Income) 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure,  Aged,  Blind,  Disability 
benefits,  Public  assistance  programs, 
Reporting  and  recordkeeping 
requirements,  Supplemental  Security 
Income  (SSI). 

Dated:  July  27, 1995. 
Sliirley  Chaier, 

Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  subparts  D  and  K  of  part  416 
of  chapter  III  of  title  20  of  the  Code  of 
Federal  Regulations  are  amended  to 
read  as  follows: 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED. 
BUND.  AND  DISABLED 

Subpart  D — Amount  of  Benefits 

1.  The  authority  citation  for  Part  416, 
Subpart  D  continues  to  read  as  follows: 

Authority:  Sees.  1102, 1611(a),  (b),  (c),  and 
(e).  1612, 1617,  and  1631  of  the  Social 
Security  Act;  42  U.S.C.  1302, 1382(a),  (b),  (c), 
and  (e).  1382a,  1382f,  and  1383. 

2.  Section  416.420  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  41 6.420    Detemiination  of  benefits; 
general. 

***** 

(a)  General  rule.  We  generally  use  the 
amount  of  your  countable  income  in  the 
second  month  prior  to  the  current 
month  to  determine  how  much  your 
benefit  amount  will  be  for  the  current 


month.  We  will  use  the  benefit  rate  (see 
§§  416.410  through  416.414).  as 
increased  by  a  cost-of-living  adjustment, 
in  determining  the  value  of  the  one- 
third  reduction  or  the  presumed 
maximum  value,  to  compute  your  SSI 
benefit  amount  for  the  first  2  months  in 
which  the  cost-of-living  adjustment  is  in 
effect.  If  you  have  been  receiving  an  SSI 
benefit  and  a  Social  Security  insurance 
benefit  and  the  latter  is  increased  on  the 
basis  of  the  cost-of-living  adjustment  or 
because  your  benefit  is  recomputed,  we 
will  compute  the  amount  of  your  SSI 
benefit  for  January,  the  month  of  an  SSI 
benefit  increase,  by  including  in  your 
income  the  amount  by  which  your 
social  security  benefit  in  January 
exceeds  the  amount  of  your  social 
security  benefit  in  November.  Similarly, 
we  will  compute  the  amount  of  your  SSI 
benefit  for  February  by  including  in 
your  income  the  amount  by  which  your 
social  security  benefit  in  February 
exceeds  the  amount  of  your  social 
security  benefit  in  December. 

Example  1.  Mrs.  X's  benefit  amount  is 
being  determined  for  September  (the  cnrrent 
month).  Mrs.  X's  countable  income  in  July  is 
used  to  determine  the  benefit  amount  for 
September. 

Example  2.  Mr.  Z's  SSI  benefit  amount  is 
being  determined  for  January  (the  current 
month).  There  has  been  a  cost-of-living 
increase  in  SSI  benefits  effective  January.  Mr. 
Z's  countable  income  in  November  is  used  to 
determine  the  benefit  amount  for  January.  In 
November,  Mr.  Z  had  in-kind  support  and 
maintenance  valued  at  the  presumed 
maximum  value  as  described  in 
§  416.1140(a).  We  will  use  the  January  benefit 
rate,  as  increased  by  the  COLA,  to  determine 
the  value  of  the  in-kind  support  and 
maintenance  Mr.  Z  received  in  November 
when  we  determine  Mr.  Z's  SSI  benefit 
amount  for  January. 

Example  3.  Mr.  Y's  SSI  benefit  amount  is 
being  detennined  for  January  (the  current 
month).  Mr.  Y  has  Social  Security  income  of 
$100  in  November,  $100  in  December,  and 
$105  in  January.  We  find  the  amount  by 
which  his  Social  Security  income  in  January 
exceeds  his  Social  Security  income  in 
November  ($5)  and  add  that  to  his  income  in 
November  to  determine  the  SSI  benefit 
amount  for  January. 


Subpart  K — income 

3.  The  authority  citation  for  part  416, 
subpart  K  continues  to  read  as  follows: 

Autliority:  Sees.  1102, 1602, 1611, 1612, 
1613, 1614(f),  1621,  and  1631  of  the  Social 
Security  Act;  42  U.S.C.  1302, 1381a,  1382, 
1382a,  1382b,  1382c(f),  1382),  and  1383;  sec 
211  of  Pub.  L  93-66,  87  Stat.  154. 

4.  Section  416.1130  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


In-Kind  Support  and  Maintenance 

§416.1130    Introduction. 

(a)  General.  Both  earned  income  and 
unearned  income  include  items 
received  in  kind  (§416.1102).  Generally, 
we  value  in-kind  items  at  their  current 
market  value  and  we  apply  the  various 
exclusions  for  both  earned  and 
unearned  income.  However,  we  have 
special  rules  for  valuing  food,  clothing, 
or  shelter  that  is  received  as  unearned 
income  (in-kind  support  and 
maintenance).  This  secdon  and  the  ones 
that  follow  discuss  these  rules.  In  these 
sections  (§§416.1130  through  416.1148) 
we  use  the  in-kind  support  and 
maintenance  you  receive  in  the  month 
as  described  in  §  416.420  to  determine 
your  SSI  benefit.  We  value  the  in-kind 
support  and  maintenance  using  the 
Federal  benefit  rate  for  the  month  in 
which  you  receive  it.  Exception:  For  the 
first  2  months  for  which  a  cost-of-living 
adjustment  applies,  we  value  in-kind 
support  and  maintenance  you  receive 
using  the  VTR  or  PMV  based  on  the 
Federal  benefit  rate  as  increased  by  the 
cost-of-living  adjustment. 

Example:  Mr.  Jones  receives  an  SSI  benefit 
which  is  computed  by  subtracting  one-third 
from  the  Federal  benefit  rate.  This  one-third 
represents  the  value  of  the  income  he 
receives  because  he  lives  in  the  household  of 
a  son  who  provides  both  food  and  shelter  (in- 
kind  support  and  maintenance).  In  January, 
we  increase  his  SSI  benefit  liecause  of  a  cost- 
of-living  adjustment.  We  base  his  SSI 
payment  for  that  month  on  the  food  and 
shelter  he  received  from  his  son  two  months 
earlier  in  November.  In  determining  the 
value  of  that  food  and  shelter  he  received  in 
November,  we  use  the  Federal  benefit  rate  for 
January. 
*         •         •         •         • 

[FR  Doc.  95-19502  Filed  8-8-95;  8:45  am) 

BILUNG  CODE  4190-29-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CG001-95-123] 
RIN2115-AA97 

Safety  Zone:  Grande  Fiesta  italiana 
Firewortcs,  Hempstead  Hartx>r.  NY 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  temporary  safety  zone 
located  in  Hempstead  Harbor,  New 
York,  for  the  Grande  Fiesta  Italiana 
fireworks  program.  If  adopted,  the  safety 
zone  would  be  in  effect  from  9  p.m. 
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until  10:15  p.m.  on  Sunday,  September 
10, 1995.  This  proposed  regulation 
would  close  all  waters  of  Hempstead 
Harbor,  shore  to  shore,  within  a  300 
yard  radius  of  two  fireworks  barges 
anchored  approximately  300  yards 
north  of  Bar  Beach,  Port  Washington, 
New  York. 

DATES:  Comments  must  be  received  on 
or  before  August  29, 1995. 
ADDRESSES:  Comments  should  be 
mailed  to  Captain  of  the  Port,  New  York, 
Bldg.  108,  Governors  Island,  New  York 
10004-5096,  or  may  be  delivered  to  the 
Planning  and  Readiness  Division,  Bldg 
108,  between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Any  person  wishing  to  visit  the  office 
must  contact  the  Planning  and 
Readiness  Division  at  (212)  668-7934  to 
obtain  advance  clearance  due  to  the  fact 
that  Governors  Island  is  a  military 
installation  with  limited  access. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Junior  Grade)  K.  Messenger, 
Maritime  Planning  Staff  Chief,  Coast 
Guard  Group  New  York  (212)  668-7^34. 

SUPPLEMENTARY  INFORMATION: 

Request  for  ConunentB 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Good  cause  exists 
for  publishing  this  Notice  of  proposed 
rulemaking  (NPRM)  with  a  20  day 
comment  period.  A  20  day  comment 
period  is  deemed  to  be  sufficiently 
reasonable  notice  to  all  interested 
persons.  Since  this  proposed 
rulemaking  is  neither  complex  nor 
technical,  a  longer  comment  period  is 
deemed  to  be  lumecessary  and  contrary 
to  the  public  interest  as  it  would  delay 
publication  of  the  final  rule  until 
immediately  before  or  after  the  event. 
Cancellation  of  this  event  would  be 
contrary  to  pubhc  interest. 

Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  notice  (CGDOl-95-123) 
and  the  specific  section  of  the  proposal 
to  which  their  comments  apply,  and 
give  reasons  for  each  comment.  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing,  however, 
persons  may  request  a  public  hearing  by 
writing  to  the  Project  Manager  at  the 
address  under  ADDRESSES.  If  it  is 
determined  that  the  opportimity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  pubUc 


hearing  at  a  time  and  place  announce  by 
a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  drafters  of  this  notice  are  LTJG  K. 
Messenger,  Project  Manager,  Coast 
Guard  Group  New  York  and  CDR  J. 
Stieb,  Project  Attorney,  First  Coast 
Guard  District,  Legal  Office. 

Background  and  Purpose 

On  July  17, 1995,  Fireworks  by 
Crucd,  Inc.  submitted  an  AppUcation 
for  Approval  of  Marine  Event  to  hold  a 
fireworks  program  in  the  waters  of 
Hempstead  Harbor.  The  fireworks 
program  is  being  sponsored  by  the  Sons 
of  Italy.  If  adopted,  the  regulation  would 
establish  a  temporary  safety  zone  in  all 
waters  of  Hempstead  Harbor,  shore  to 
shore,  within  a  300  yard  radius  of  the 
fireworks  barges  anchored 
approximately  300  yards  north  of  Bar 
Beach,  Port  Washington,  New  York,  at 
or  near  40»49'52"N  latitude, 
073''39'10"W  longitude  (NAD  1983). 
The  Safety  zone  wouJd  close  this 
portion  of  the  harbor  to  through  vessel 
traffic.  The  regulation  would  be 
effective  fix>m  9  p.m.  imtil  10:15  p.m.  on 
September  10, 1995,  unless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port  New  York.  The  safety  zone  would 
prevent  vessels  fi'om  transiting  this 
portion  of  Hempstead  Harbor,  from 
shore  to  shore,  and  is  needed  to  protect 
mariners  from  the  hazards  associated 
with  fireworks  exploding  in  the  area. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  umder  paragraph 
10(e)  of  the  regiilatory  policies  and 
procedures  of  DOT  is  unnecessary.  If 
adopted,  the  regulation  would  close  a 
portion  of  Hempstead  Harbor,  shore  to 
shore,  north  of  Bar  Beach  to  vessel 
traffic  from  9  p.m.  imtil  10:15  p.m.  on 
September  10, 1995,  unless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port  New  York.  Although  it  would 
prevent  traffic  bora  transiting  the  area, 
the  effect  of  the  proposed  regulation 
would  not  be  significant  for  several 
reasons:  the  diuation  of  the  event  is 
limited:  the  event  is  at  a  late  hour;  the 


amount  of  commercial  traffic  in  the  area 
is  minimal;  and  the  extensive,  advance 
advisories  which  will  be  made. 
Accordingly,  the  Coast  Guard  expects 
the  economic  impact  of  the  proposed 
regulation  to  be  so  minimal  that  a 
Regulatory  Evaluation  is  imnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owmed  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  imder 
Section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  the  reasons  set  forth  in  the 
Regulatory  Evaluation,  the  Coast  Guard 
expects  the  impact  of  this  proposal  to  be 
minimal.  The  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  proposal  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.e.  of  Conunandant  Instruction 
M16475.1B,  revised  59  FR  38654,  July 
29, 1994,  it  is  categorically  excluded 
fix)m  further  environmental 
dociunentation.  A  Categorical  Exclusion 
Determination  and  Environmental 
Analysis  Checklist  are  included  in  the 
docket  and  are  available  for  inspection 
at  the  office  indicated  in  the  ADDRESSES 
section.  Under  the  National 
Enviroiunental  PoUcy  Act,  the  approval 
of  the  permit  for  marine  event  for  this 
event  is^  federal  action  which  is 
categorically  excluded  in  accordance 
writh  section  2.B.2.e(35)(h)  of 
Commandant  Instruction  M16475.1B,  as 
amended,  July  29, 1994.  The  fireworks 
display  lasts  less  than  30  minutes  and 
is  expected  to  involve  less  than  200 
spectator  craft. 


List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Proposed  Regulation 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  proposes  to  amend  33 
CFR  part  165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l{g),  6.04-1, 6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  §  165,T01-123,  is 
added  to  read  as  follows: 

§  156.T01-123  Safety  Zone;  Grande  Fiesta 
Italiana  Fireworks,  Hempstead  Hart>or,  New 
York. 

(a)  Location.  The  safety  zone  includes 
the  waters  of  Hempstead  Harbor,  shore 
to  shore,  within  a  300  yard  radius  of  a 
fireworks  barge  anchored  approximately 
300  yards  north  of  Bar  Beach,  Port 
Washington,  New  York,  at  or  near 
40''49'52"N  latitude  073''39'10"W 
longitude  (NAD  1983). 

(b)  Effective  period.  This  section  is  in 
effect  from  9  p.m.  imtil  10:15  p.m.  on 
September  10, 1995,  unless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port  New  York. 

(c)  Regulations. 

(1)  The  general  regulations  contained 
in  33  CFR  165.23  apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  August  1, 1995. 

T.H.  Gilmour, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  New  York. 

IFR  Doc.  95-19676  Filed  a-»-95;  8:45  am) 

BILUNQ  COOE  4»1»-14-M 


33  CFR  Part  183 
[COD  95-041] 

Propeller  Accidents  involving 
Houseboats  and  Other  Displacement 
Type  Recreational  Vessels 

AQiNCY:  Coast  Guard,  DOT. 

ACTION:  Reopening  of  comment  period. 


SUMMARY:  In  a  notice  published  May  11, 
1995  (60  FR  25191),  the  Coast  Guard 
soUcited  comments  from  all  segments  of 
the  marine  community  and  other 
interested  persons  on  various  aspects  of 
propeller  accident  avoidance.  The 
comment  period  closed  July  10, 1995.  In 
response  to  the  notice,  the  Coast  Guard 
received  over  100  letters.  Various 
parties  including  the  National 
Association  of  State  Boating  Law 
Administrators  (NASBLA)  requested  an 
extension  of  the  comment  period.  This 
notice  reopens  and  extends  the 
comment  period. 

DATES:  Comments  must  be  received  on 
or  before  November  7, 1995. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CGD95-041), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  EX: 
20593-0001,  or  may  be  delivered  to 
room  3406  at  the  above  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  hoUdays.  The 
telephone  number  is  (202)  267-1477. 
FOR  FURTHER  iNFORMATION  CONTACT: 
Mr.  Alston  CoUhan,  Auxiliary,  Boating, 
and  Consiuner  Affairs  Division,  (202) 
267-0981. 

SUPPLEMENTARY  INF0RMATKX4: 

Request  for  Comments 

The  Coast  Guard  encoiu-ages 
interested  persons  to  participate  in  this 
request  for  comments  by  submitting 
written  data,  views  or  arguments. 
Persons  submitting  comments  should 
include  their  names  and  addresses  and 
identify  this  notice  (CGD  95-041). 
Please  submit  two  copies  of  all 
comments  and  attachments  in  an 
unboimd  format,  no  larger  than  8^/2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclosed  stamped,  self- 
addressed  postcards  or  envelopes. 

The  Coast  Guard  will  consioer  all 
comments  received  diuing  the  comment 
period.  All  comments  received  after  the 
close  of  the  initial  comment  period  and 
before  the  reopening  of  the  comment 
period  will  also  be  considered. 

Background  Information 

The  Coast  Guard  soUdts  comments 
from  all  segments  of  the  marine 
community  and  other  interested  persons 
on  various  aspects  of  propeller  accident 
avoidance,  including:  (1)  The  economic 
and  other  impacts  of  estabUshing  a 
requirement  for  propeller  guards  on 
recreational  houseboats  and  other 
displacement  vessels;  (2)  suggestions  on 
alternatives  to  propeller  guards  which 
should  also  be  considered;  (3) 


recommendations  on  the  applicability  of 
regulations;  and  (4)  the  concerns  of  the 
recreational  vessel  Uvery  and  charter 
industries. 

Persons  submitting  comments  should 
do  so  as  directed  under  Request  for 
Comments  above,  and  specify  the  area(s) 
of  concern  on  which  comments  are 
being  submitted,  state  what  impacts 
may  result  from  one  or  more  alternatives 
identified,  suggest  other  alternatives, 
and  provide  reasons  to  support  the 
information  provided  on  potential 
impact  or  suggested  alternatives. 

The  Coast  Guard  will  consider  all 
relevant  comments  in  determining  what 
action  may  be  necessary  to  address 
propeller  accidents  involving 
houseboats  and  other  displacement-type 
recreational  vessels. 

Dated:  August  2, 1995. 
Rudy  K.  Peschel, 

Rear  Admiral.  U.S.  Coast  Guard,  Chief  Office 
of  Navigation  Safety  and  Waterway  Services. 
[FR  Doc.  95-19675  Filed  8-6-95;  8:45  am) 
BILUNO  COOE  4nO-14-M 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PP  0e3875/P623;  FRL-49S7-71 

RIN  2070-AC18 

Cyproconazole;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  establish  a 
time-limited  tolerance  for  the  residues 
of  the  fungicide  cyproconazole, 
(2flS,3i?S)-2-(4-chlorophenyl)-3- 
cyclopropyl-l-(lH-l,2,4-triazole-l- 
yl)butan-2-ol,  in  or  on  the  imported  raw 
agricultural  commodity  coffee  beans  at 
0.1  part  per  million  (ppm).  Sandoz 
Agro,  Inc.,  petitioned  pursuant  to  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA)  for  this  regulation  to  estabhsh 
a  maximum  permissible  level  for 
residues  of  the  fungicide. 
DATES:  Comments,  identified  by  the 
dociunent  control  niunber  (PP  0E3875/ 
P6231,  must  be  received  on  or  before 
September  8, 1995. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  PubUc  Response  and 
Program  Resource  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  the  comments  to  Rm.  1132, 
CM  #2, 1921  Jefferson  Davis  Hv*ry.. 
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Arlington.  VA  22202.  Information 
submitted  as  a  comment  concerning  this 
notice  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  "Confidential  Business 
Infonnation"  (CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
,  that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  fit>m  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket 
number,  [PP  0E3875/P6231.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  comments  on  this  proposed 
rule  may  be  filed  online  at  many  Fede^l 
Depository  Libraries.  Additional 
information  on  electronic  submissioAs 
can  be  found  below  in  this  docmp^t. 
FOR  FURTHER  INFORM^UON-eoMfACT:  By 
mail:  Connie  B^Welch,  Product 
Manager  (PMVzl,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  Ideation  and  telephone  number: 
Rm.  227,  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  (703)  305- 
6900;  Ismail: 

welcn.connie@epamail.epa.gov. 
SUPKEMENTARY  INFORMATION:  EPA  is 
proposing  to  establish  an  iqiport 
tolerance  for  the  residues  of  the 
fungicide  cyproconazole,  [2RS,3RS]-2- 
(4-cnlorophenyl)-3-cyclopropyl-l-(lH- 
1,2,4  triazole-l-yl)butan-2-ol,  in  or  on 
the  r^w  agricultural  commodity  coffee 
beani  at  0.1  part  per  million  (ppm).  The 
proposed  regulation  to  estabUsh  a 
maxiiDum  permissible  level  of  the 
fungicide  pursuant  to  section  408(e)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA).  21  U.S.C.  346a,  by 
amenkiing  40  CFR  part  180  to  include 
this  commodity  was  requested  in  a 
pestiikde  petition  (PP  0E3875) 
submitted  by  Sandoz  Agro,  Inc.,  1300 
East  Tbuhy  Ave.,  Des  Plaines,  IL  60018. 


The  scientific  data  submitted  in  the 
petition  and  other  relevant  material 
have  been  evaluated.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerance  include  the 
following: 

1.  A  90-day  rat  study,  in  which  the 
levels  tested  in  Han  Wistar  strain  rats 
were  0,  20, 80,  and  320  ppm  (0, 1,  4,  and 
16  mg/kg).  Cyproconazole  inhibited 
body  weight  gain,  increased  blood 
sodiimi,  increased  liver  weights,  and 
produced  histological  changes  in  the 
liver  at  the  high  dose.  Increased  blood 
creatinine  and  decreased  calciiun  levels 
were  observed  at  the  high  and  low  dose, 
but  not  at  the  mid-dose.  Effects  were 
reversed  after  cessation  of  dosing  and  a 
4-week  recovery  period.  Since  these 
changes  were  run  observed  after  the 
recovery  perioa  they  were  considered 
treatment  related.  A  NOEL  for  this  study 
was  therefolfe  not  attained,  but  the 
NOEL  would  be  less  than  1.0  mg/kg. 

2.  A  13/week  feeding  study  in  dogs 
treated  at  0,  20, 100,  and  500  ppm 
yieldejia  NOEL  of  20  ppm  (0.8  mg/kg/ 
day)  and  an  LEL  of  100  ppm  (4  mg/kg/ 
dayl/ At  the  high  dose,  treatment-related 
chlnges  included  slack  muscle  tone, 

ftpressed  body  weight  gain,  and 
decreases  in  bilirubin,  total  cholesterol, 
'  HDL-cholesterol,  triglycerides,  total 
protein,  and  albumin.  There  were 
increases  in  platelet  coimts,  alkaline 
phosphatase,  gamma  glutamyl 
transferase,  absolute  and  relative  liver 
weights,  relative  kidney  weights,  and 
relative  brain  weights.  Liver  toxicity 
was  indicated  by  hepatomegaly. 

3.  A  21-day  dermal  study,  in  which 
levels  tested  in  New  Zealand  white 
rabbits  were  50,  250,  and  1,250  mg/kg. 
The  NOEL  was  250  mg/kg  and  the  LEL 
was  1,250  mg/kg.  Effects  included 
depressed  body  weight  gain  and  food 
consumption  and  increased  levels  of 
AST,  creatinine,  and  cholesterol. 

4.  A  1-year  dog  study.  When  dogs 
were  fed  a  diet  containing 
cyproconazole  at  levels  of  0,  30, 100,  or 
350  ppm  for  one  year,  a  NOEL  of  30 
ppm  (1.0  mg/kg/day)  and  an  LEL  of  100 
ppm  (3.2  mg/kg/day)  were  attained. 
Several  clinical  laboratory  parameters 
indicated  a  difference  between  the 
control  and  treated  animals  which  was 
consistent  v\rith  liver  effects.  Laminal 
eosinophilic  intrahepatocytic  bodies 
were  observed  in  all  males  and  two 
females  at  the  high  dose,  and  in  one 
male  at  the  mid-level  dose.  These 
changes  were  thought  to  represent 
adaptive  hypertrophy  of  the 
endoplasmic  reticuliun.  Relative  kidney 
weights  were  increased  in  low-  and 
high-dose  females;  cytochrome  P450 
was  significantly  increased  in  males  and 


females  at  350  ppm  and  females  at  100 
ppm. 

5.  A  mouse  carcinogenicity  study  in 
which  cyproconazole  at  levels  of  0, 15, 
100,  or  200  ppm  added  to  the  diet  of 
CD-I  mice  for  81  weeks  (males)  and  88 
weeks  (females)  resulted  in  a  NOEL  for 
systemic  toxicity  of  15  ppm  (1.8  mg/kg 
for  males  and  2.6  mg/kg  for  females). 
The  LEL  was  100  ppm  (13.2  mg/kg  for 
males  and  17.7  mg/kg  for  females)  based 
on  a  significantly  increased  incidence  of 
hepatic  single  cell  necrosis  and  diffuse 
hepatocytic  hypertrophy  at  the  two 
highest  levels.  The  effect  was  more 
severe  in  males  than  females.  There  was 
a  decreased  amount  of  testicular 
germinal  epithelium  in  males  at  the 
high  dose  which  corresponded  to  an 
increased  incidence  of  flaccid  testes. 
There  was  an  increased  incidence  of 
liver  adenomas  and  carcinomas  in  both 
sexes. 

6.  A  rat  chronic/carcinogenicity  study 
in  which  cyproconazole  fed  to  KFM 
Wistar  (HAN  Wistar  origin)  rats  (males 
for  118  weeks,  females  for  121  weeks)  at 
0,  20.  50,  or  350  ppm  (males:  1.0,  2.2, 
and  15.6  mg/kg;  females:  1.2,  2.7,  and 
21.8  mg/kg)  resulted  in  slightly 
decreased  body  weights  in  the  high-dose 
females  and  increased  incidence  of  fatty 
infiltration  of  the  liver  in  the  high-dose 
males.  The  NOEL  for  systemic  toxicity 
was  50  ppm.  The  LEL  was  350  ppm.  It 
was  determined  that  the  dose  levels 
were  inadequate  for  the  assessment  of 
the  carcinogenic  potential  of 
cyproconazole  in  the  rat.  The  HED 
Carcinogenicity  Peer  Review  Conunittee 
recommended  that  this  phase  of  the 
study  be  repeated.  The  conunittee 
classified  cyproconazole  as  a 
quantitated  Group  Bj  carcinogen  v\rith  a 
Ql*  of  0.30  (mg/kg/day)-'  based  on  the 
absence  of  an  adequate  carcinogenicity 
study  in  rats  and  the  structural 
relationship  of  cyproconazole  to  closely 
related  analogues  shov«m  to  have 
carcinogenic  activity. 

7.  A  rat  developmental  toxicity  study 
in  which  cyproconazole  (95.6%  purity) 
was  administered  as  a  suspension  by 
gavage  to  sperm-positive  Wistar/HAN 
female  rats  at  dose  levels  of  0,  6, 12,  24, 
or  48  mg/kg  on  days  6  through  15  of 
gestation.  The  NOEL  for  maternal 
toxicity  was  6  mg/kg,  and  the  LEL  was 
12  mg/kg  based  on  decreased  body 
weight  gain  during  dosing.  The  NOEL 
for  developmental  toxicity  was  6  mg/kg. 
The  LEL  was  12  mg/kg  based  on  the 
increased  incidence  of  supemiunerary 
ribs. 

8.  A  chinchilla  rabbit  developmental 
toxicity  study  in  which  cyproconazole 
(95.6%  purity)  was  administered  by 
gavage  to  16  Chinchilla  rabbits  on  days 
6  through  18  of  gestation  at  0,  2, 10,  or 
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50  mg/kg.  The  NOEL  for  maternal 
toxicity  was  10  mg/kg  (equivocal).  The 
LEL  was  50  mg/kg  based  on  decreased 
body  weight  gain  during  dosing. 
Developmental  effects  were  also 
evaluated.  Hydrocephalus  intemus  was 
observed  in  1  fetus  at  each  treatment 
level.  Therefore,  the  NOEL  for 
developmental  toxicity  was  set  at  less 
than  2  mg/kg,  and  the  LEL  was  2  mg/ 
kg.  The  incidence  was  0.85, 0.83,  and 
0.93  for  the  low-,  mid-,  and  high-dose 
fetuses  and  0.08  for  the  historical 
control. 

9.  A  New  Zealand  white  rabbit 
developmental  toxicity  study  in  which 
cyproconazole  (94.8%  piuity)  was 
administered  by  gavage  to  18 
inseminated  New  Zealand  White  rabbits 
once  daily  on  days  6  through  18  of 
gestation  at  dose  levels  of  2, 10,  or  50 
mg/kg.  The  NOEL  for  maternal  toxicity 
was  10  mg/kg,  and  the  LEL  was  50  mg/ 
kg  based  on  decreased  body  weight  gain. 
There  was  also  evidence  of 
developmental  toxicity.  The  NOEL  for 
developmental  toxicity  was  2  mg/kg, 
and  the  LEL  was  10  mg/kg  based  on  the 
increased  incidence  of  malformed 
fetuses  and  litters  with  malformed 
fetuses. 

10.  A  rat  two-generation  reproduction 
study  in  which  technical  cyproconazole 
(95.6%  purity)  was  administered  to  26 
male  and  26  female  Fo  and  Fi  KFM- 
Wistar  rats  per  group  for  10  and  12 
weeks,  respectively,  during  the  pre- 
mating  period  via  the  diet  at  0,  4,  20,  or 
120  ppm.  Treatment  of  males  continued 
for  3  weeks  after  termination  of  mating 
and  females  were  treated  until  necropsy 
(post-weaning).  The  systemic  NOEL  for 
parental  toxicity  was  set  at  20  ppm  (1.7 
mg/kg)  based  on  liver  effects  at  10.6  mg/ 
kg/day.  For  reproductive  toxicity,  the 
NOEL  was  set  at  4  ppm  (0.4  mg/kg)  and 
the  LEL  at  20  ppm  (1.7  mg/kg)  based  on 
increased  gestation  length  in  the  Fo 
dams  and  decreased  F|  litter  sizes. 

11.  Several  mutagenicity  studies. 
Mutagenicity  potential  of  cyproconazole 
was  tested  in  several  studies  considered 
acceptable  by  the  Agency.  Since  the 
results  of  two  chromosomal  aberration 
assays  indicated  the  cyproconazole  is 
clastogenic,  additional  mutagenicity 
data  were  requested  to  address  an 
identified  heritable  risk  concern.  For  the 
potential  to  induce  chromosome 
aberrations  in  CHO  cells,  cyproconazole 
was  positive  under  nonactivated  and 
activated  conditions,  thus  supporting 
the  evidence  that  cyproconazole  is 
clastogenic  in  this  test  system. 
Cyproconazole  was  negative  in 
Salmonella,  mouse  micronucleus,  and 
SHE/cell  transformation  assays.  A 
dominant-lethal  assay  in  rats  was 
submitted  and  was  negative.  Based  on 


this  evidence,  the  concern  for  a  possible 
heritable  effect  was  not  pursued. 

12.  Metabolism/pharmacokinetics 
studies.  Cyproconazole  was  shovtrn  to  be 
extensively  metabolized  in  the  rat. 
Unchanged  cyproconazole  and  13 
metabolites  were  isolated  and 
identified,  and  35  metabolites  were 
detected  in  the  excreta.  Excretion  was 
relatively  rapid  with  the  majority  of  the 
radioactivity  appearing  in  the  feces  as  a 
result  of  biliary  elimination.  Residues 
were  found  in  renal  fat,  adrenals,  kidney 
and  liver,  although  no  significant  tissue 
radioactivity  was  observed  at  168  hoius 
post-dose. 

The  reference  dose  (RfD)  used  in  the 
dietary  exposure  analysis  was  0.01  mg/ 
kg  bv^day  based  on  a  NOEL  of  30.0 
ppm  (1.00  mg/kg  bwt/day)  from  a  1-year 
dog  feeding  study  with  an  imcertainty 
factor  of  100  that  demonstrated 
hepatotoxicity  and  organ  weight 
changes  observed  at  3.2  mg/kg/day.  The 
theoretical  maximum  residue 
contribution  (TMRC)  for  the  general 
population  is  0.000002  mg/kg/day  and 
for  females,  20  years  old  and  older,  the 
TMRC  is  0.000003  mg/kg/day.  The 
anticipated  residue  contributions  (ARC) 
as  percentages  of  the  RfD  are  0.018  and 
0.028%  for  the  general  population  and 
females  20  years  old  or  older, 
respectively.  The  chronic  analysis  for 
cyproconazole  is  not  a  worst-case 
estimate  of  dietary  exposure,  with  all 
residues  at  anticipated  levels  and  100% 
of  the  commodities  assvuned  to  be 
treated  with  cyproconazole.  Based  on 
the  risk  estimates  calculated  in  this 
analysis,  it  appears  that  chronic  dietary 
risk  fi-om  the  use  reconunended  is  not 
of  concern. 

The  upper-bound  cancer  risk,  based 
on  a  Qi*  of  0.30  (mg/kg/day)',  was 
calculated  to  be  5.3  x  10-^,  contributed 
through  the  proposed  use  of 
cyproconazole  in  the  production  of 
imported  coffee  beans.  The  carcinogenic 
analysis  demonstrates  that,  using  the 
proposed  anticipated  residues  and 
without  percent  crop  treated 
information  incorporated  into  the 
analysis,  the  use  on  coffee  does  not 
result  in  a  risk  estimate  exceeding  the 
Agency's  value  for  negligible  cancer  risk 
of  10-6. 

The  nature  of  the  residue  in  coffee  is 
not  fully  understood.  A  metabolism 
study  in  coffee,  using  triazole-labeled 
cyproconazole,  was  submitted  and  was 
acceptable.  Cyproconazole  per  se  was 
the  primary  component  of  the  residue. 
A  metabolism  study  in  wheat  is  being 
conducted  to  determine  the  fate  of  the 
phenyl  portion  of  cyproconazole  in 
plants.  Preliminary  results  of  the  study 
have  been  submitted.  It  is  the  Agency's 
conclusion  that  the  remits  of  this  study 


will  not  significantly  alter  the  risk 
evaluation  for  cyproconazole  and, 
therefore,  establishing  a  time-Umited 
tolerance  for  coffee  beans  would  not 
pose  any  significant  dietary  risk  to  the 
public  during  the  timeframe  involved  in 
completing  and  reviewing  the  wheat 
metaboUsm  data  on  this  chemical. 

Adequate  analytical  methodology  is 
available  for  enforcement.  However, 
additional  data  are  required  to 
demonstrate  that  residues  of  several 
other  pesticides  registered  for  use  on 
coffee  do  not  interfere  with  the  method. 
Prior  to  publication  in  the  Pesticide 
Analytical  Manual,  Vol.  II.  the 
enforcement  methodology  is  being  made 
available  in  the  interim  to  anyone  who 
is  interested  in  pesticide  enforcement 
when  requested  from:  Calvin  Furlow. 
Public  Response  and  Program  Resource 
Branch,  Field  Operations  Division 
(7506C).  Office  of  PesUcide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  1130A,  CM  #2, 1921  Jefferson  Davis 
Hwy.,  ArUngton,  VA  22202,  (703)-305- 
5937. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  tolerance  is 
sought.  Based  on  the  information  and 
data  considered,  the  Agency  has 
determined  that  the  tolerance 
established  by  amending  40  CFR  part 
180  will  protect  the  public  health. 
Therefore,  the  tolerances  are  estabUshed 
as  set  forth  below.  By  way  of  public 
reminder,  this  notice  also  reiterates  the 
registrant's  responsibility  under  section 
6(a)(2)  of  FIFRA,  to  submit  additional 
factual  infonnation  regarding  adverse 
effects  on  the  environment  and  to 
hiunan  health  by  these  pesticides. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  imder  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
FFDCA. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [PP  0E3875/P6231.  All 
written  comments  filed  in  response  to 
this  petition  vfill  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

A  record  has  been  established  for  this 
rulemaking  imder  docket  number  [PP 
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0E3875/P623]  (including  comments  and 
data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
hohdays.  The  pubhc  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-Docket9epamail.epa.gov 

Electronic  conmients  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  recbrd  is  the 
paper  record  maintained  at  the  address 
in  ADDRESSES  at  the  beginning  of  this 
docxmient. 


Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e..  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (0MB)).  Under 
section  3(f),  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  known  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  estabUshing  new  tolerances 
or  raising  tolerance  levels  or 


estabUshing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  July  27, 1995. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  By  adding  new  §  180.485,  to  read  as 
follows: 

§  1 80.485    Cyproconazole;  tolerances  for 
residues. 

A  time-limited  tolerance  is 
estabhshed  for  the  residues  of  the 
fungicide  cyproconazole,  (2i?S,3AS)-2- 
(4-chlorophenyl)-3-cyclopropyl-l-(lH- 
l,2,4-triazole-l-yl)butan-2-ol,  in  or  on 
the  following  imported  raw  agricultural 
commodity: 


Commodity 

Parts  per 
million 

Expiration  date 

Coffee  beans^ „ 

0.1 

July  1,  1997. 

There  are  no  U.S.  registrations  as  of  August  9, 1995  for  use  on  coffee  beans. 


[FR  Doc.  95-19531  Filed  8-6-95;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1051  and  1220 
[Ex  Parte  No.  55  (Sub-No.  95)] 

Petition  for  Rulemaking— Involceless 
Billing  Transactions 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  The  Commission  is  issuing  an 
advance  notice  of  proposed  rulemakLig 


to  examine  restrictions  against 
invoiceless  billing  between  shippers 
and  carriers.  In  this  context,  invoiceless 
billing  means  a  system  in  which 
payments  are  made  with  no  paper  or 
electronic  height  bill  being  issued  by 
the  carrier.  Presently,  Commission 
regulations  require  the  issuance  of 
freight  bills  by  motor  common  carriers 
and  require  their  retention  for  one  year. 
This  proceeding  is  instituted  in 
response  to  a  petition  asking  the 
Commission  to  modify  the  present 
regulations  to  allow  consensual 
invoiceless  billing  between  shippers,  on 
the  one  hand,  and  motor  common  and 
contract  carriers  on  the  other.  The 
Commission  is  asking  for  comments  on 
this  proposal  and  on  whether 


consensual  invoiceless  billing  should  be 
authorized  for  other  modes,  including 
rail  and  water  carriers.  Following 
receipt  of  pubhc  comments,  the 
Commission  will  decide  whether  any 
changes  to  the  present  rules  may  be 
warranted.  If  so,  a  notice  of  proposed 
rulemaking  will  be  issued.  Otherwise, 
the  proceeding  will  be  discontinued. 

DATES:  Any  person  interested  in 
participating  in  this  proceeding  as  a 
party  of  record  may  file  comments  by 
October  10. 1995. 

ADDRESSES:  Send  an  original  and  10 
copies  of  pleadings  referring  to  Ex  Parte 
No.  55  (Sub-No.  95)  to:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission,  1201 
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Constitution  Avenue,  NW.,  Washington, 
DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5610.  [TDD  for 
the  hearing  impaired:  (202)  927-5721.] 

SUPPLEMENTARY  INFORMATION:  For  a  more 
detailed  discussion  of  the  current 
statutes  and  regulations,  the  issues 
raised  by  the  petition,  and  the 
information  that  is  needed  to  go 
forward,  see  the  Commission's  separate 
decision  in  this  proceeding  issued 
today.  To  obtain  a  copy  of  the  full 
decision,  write  to,  call,  or  pick  up  in 
person  from:  Office  of  the  Secretary, 
Room  2215,  Interstate  Commerce 
Commission,  1201  Constitution  Avenue, 
NW.,  Washington,  DC  20423. 
Telephone:  (202)  927-7428.  (Assistance 
for  the  hearing  impaired  is  available 
through  TDD  services:  (202)  927-5721.) 

Regulatory  Flexibility 

Because  this  is  not  a  notice  of 
proposed  rulemaking  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  we  need  not 
conduct  at  this  point  an  examination  of 
impacts  on  small  business.  However,  we 
welcome  any  comments  regarding  small 
entity  considerations  embodied  in  that 
Act 

Environmental  and  Energy 
Considerations 

Issuing  this  notice  will  not 
significantly  affect  either  the  quaUty  of 
the  human  environment  or  the 
conservation  of  energy  resources 
because  the  notice  merely  seeks 
information  and  is  not  proposing  any 
change  in  current  rules  or  poUcy.  We 
preliminarily  conclude  that,  even  if  we 
subsequently  decide  to  grant  the  rehef 
sought  by  petitioner,  an  environmental 
assessment  would  not  be  necessary 
imder  our  regulations  because  the 
proposed  action  would  not  resiUt  in 
changes  in  carrier  operations  that 
exceed  the  threshold  estabhshed  in  our 
regulations.  See  49  CFR  1105.6(c)(2).  We 
invite  comments  on  the  environmental 
and  energy  impacts  of  the  proposal. 

List  of  Subjects 

49  CFR  Part  1051 

Buses,  Freight,  Motor  carriers, 
Reporting  and  Recordkeeping 
requirements. 

49  CFR  Part  1220 

Motor  carriers.  Railroads,  Reporting 
and  recordkeeping  requirements. 

Authority:  49  U.S.C.  10321  and  11144,  and 
5  U.S.C.  553. 

Decided:  jiily  25, 1995. 


By  the  Commission,  Chairman  Morgan, 
Vice  Chainnan  Owen,  Commissioners 
Simmons  and  McDonald. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  95-19512  Filed  8-8-95;  8:45  am] 

BILUNG  CODE  7035-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  1018-AD  38 

Endangered  and  Ttireatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  Four  Plants  From 
Southwestern  California  and  Baja 
California,  Mexico 

AGENCY:  Fish  and  WildUfe  Service, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Fish  and  WildUfe  Service 
(Service)  proposes  to  Ust 
Acanthomintha  ilicifolia  (San  Diego 
thommint),  Dudleya  stolonifera  (Lagima 
Beach  dudleya),  Hemizonia  conjugens 
(Otay  tarweed),  and  Monardella  linoides 
ssp.  viminea  (willowy  monardella)  as 
endangered  throughout  their  respective 
ranges  in  southwestern  California  and 
northern  Baja  California,  Mexico, 
pursuant  to  the  Endangered  Species  Act 
of  1973,  as  amended  (Act).  These 
species  occur  in  coastfil  sage  scrub, 
chaparral,  and  grassland  habitats.  The 
four  taxa  are  threatened  by  a  variety  of 
factors  including  urban  and  agricultural 
development,  competition  from  non- 
native  plant  species,  off-road  vehicle 
use,  mining,  grazing,  and  trampling  by 
hikers.  This  proposed  rule,  if  made 
final,  would  implement  the  Federal 
protection  and  recovery  provisions 
afforded  by  the  Act  for  these  four  plant 
species. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  October  9, 
1995.  Pubhc  hearing  requests  must  be 
received  by  September  25, 1995. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  U.S.  Fish  and 
Wildhfe  Service,  Carlsbad  Field  Office, 
2730  Loker  Avenue  West,  Carlsbad. 
CaUfomia  92008.  Comments  and 
materials  received  will  be  available  for 
pubhc  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Gail 
Kobetich  at  the  above  address 
(telephone  619/431-9440). 


SUPPLEMENTARY  INFORMATION: 
Background 

Acanthomintha  ilicifolia  (San  Diego 
thommint),  Dudleya  stolonifera  (Laguna 
Beach  liveforever),  Monardella  linoides 
ssp.  viminea.  (willov^y  monardella),  and 
Hemizonia  conjugens  (Otay  tarweed) 
occur  in  San  Diego  and  Orange  Counties 
in  southwestern  California.  In  addition, 
populations  of  three  of  these  taxa  [A. 
ilicifolia,  H.  conjugens,  and  M.  linoides 
ssp.  viminea)  extend  into  extreme 
northern  Baja  CaUfomia,  Mexico.  These 
species  occur  in  coastal  sage  scrub  or  in 
a  mosaic  of  sage  scrub,  chaparral, 
riparian  scmb.  and  grassland  habitats. 

Coastal  sage  scrub  is  a  community 
typically  dominated  by  a  variety  of 
drought-deciduous  and  evergreen 
sclerophyllous  shrubs,  including 
Artemisia  califomica  (California 
sagebrush).  Eriogonum  fasciculatum 
(CaUfomia  buckwheat),  Encelia 
califomica  (California  encelia),  E. 
farinosa  (brittle  bush),  Malosma  laurina 
(laurel  sumac),  Opuntia  spp.  (prickly 
pear,  choUa),  Salvia  spp.  (black  sage, 
white  sage),  Rhus  integri folia 
(lemonadeberry),  and  R.  ovata 
(sugarbush).  Coastal  sage  scrub  was 
historically  distributed  throughout 
cismontane  (coastal)  California  south  of 
San  Francisco  to  Ensenada  in  Baja 
Cahfomia,  Mexico  (Westman  1983).  It 
ranges  in  elevation  from  sea  level  to 
about  600  meters  (m)  (2.000  feet  (it))  in 
inland  sites  in  the  southerly  portion  of 
its  distribution  (O'Leary  1990). 

Acanthomintha  ilicifolia  grows  in 
heavy  clay  soils  in  open  areas  of  coastal 
sage-scrub,  chaparral,  and  native 
grassland  in  San  Diego  County  and 
northern  Baja  California,  Mexico. 
Dudleya  stolonifera  is  primarily 
restricted  to  weathered  bluffs  and  rock 
outcrops  in  microhabitats  within  coastal 
sage  scrub  or  chaparral.  D.  stolonifera  is 
found  only  in  the  vicinity  of  Lagima 
Beach  (Orange  County).  Hemizonia 
conjugens  occurs  in  southern  coastal 
San  Diego  County  and  northern  Baja 
CaUfomia,  Mexico,  and  is  typically 
found  in  clay  soils  on  slopes  and  mesas 
vnthin  coastal  sage  scrub  or  grassland 
habitats.  Monardella  linoides  ssp. 
viminea  primarily  inhabits  washes  in 
coastal  sage  scrub  or  riparian  scrub 
habitats.  Populations  of  M.  linoides  ssp. 
viminea,  concentrated  in  the  Miramar 
area  of  San  Diego  Coimty,  extend  south 
into  Baja  California,  Mexico. 

Typically,  areas  with  Mediterranean 
climates  such  as  southern  California 
have  numerous  rare,  locally  endemic 
species  (Stebbins  and  Major  1965.  Cody 
1986).  Southern  CaUfomia  has  the 
highest  concentration  of  locally 
endemic  plant  species  in  the  United 
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States  (Gentry  1986)  and  currently 
experiences  one  of  the  highest  human 
population  growth  rates  in  the  country. 
Habitat  destruction,  or  modification 
adversely  affects  taxa  native  to  this  area 
by  reducing  population  densities  and 
contributing  to  habitat  fragmentation. 
Rapid  urbanization  and  agricultural 
conversion  in  Orange  and  San  Diego 
Coimties  has  already  eliminated  or 
reduced  populations  of  the  four  plant 
taxa  addressed  in  this  proposed  rule. 
These  species  have  also  been  adversely 
affected  by  the  invasion  of  non-native 
plants,  off-road  vehicle  use,  increased 
erosion,  grazing,  and  trampling  by 
humans. 

By  the  1980's,  nearly  90  percent  of  the 
entire  coastal  sage  scrub  ecosystem  in 
Cahfomia  had  been  lost  (Westman 
1981a,  1981b).  In  San  Diego  County,  95 
percent  of  the  native  perennial 
grasslands  and  nearly  60  percent  of  the 
coastal  sage  scrub  had  been  eliminated 
as  a  result  of  luban  and  agricultural 
development  (Oberbauer  and 
Vanderweir  1991,  San  Diego 
Association  of  Governments  1995). 
From  1950  to  1990,  the  human 
population  of  San  Diego  Coimty 
increased  by  349  percent  and  the 
population  of  Orange  County  increased 
by  1,015  percent  (California  Department 
of  Finance  1993).  Most  of  these 
increases  occvured  within  or  near  sites 
historically  occupied,  in  part,  by  coastal 
sage  scrub.  About  125,000  acres  of 
coastal  sage  scrub  remain  in  San  EKego 
County  (Service  1991).  Between  1990 
and  2015,  the  niunber  of  occupied 
housing  units  in  San  Diego  County  is 
expected  to  increase  by  69  percent  (San 
Diego  Association  of  Governments 
1991).  The  trend  of  habitat  loss  and 
fragmentation  is  expected  to  continue  as 
the  population  of  southern  California 
expands. 

Populations  of  the  proposed  taxa  in 
Baja  California  are  also  threatened  by 
land  use  practices.  For  example,  Bowler 
(1990)  and  Oberbauer  (1994)  reported 
that  coastal  scrub  vegetation  in  northern 
Baja  Cahfomia  is  being  grazed,  burned 
to  increase  grass  production,  and 
rapidly  converted  to  row-crop 
agricultiue  or  condominiums, 
campgrounds,  and  resort  housing.  Rea 
and  Weaver  (as  cited  in  Atwood  1990) 
also  noted  that  coastal  sage  scrub  in  Baja 
California  ".  .  .  has  been  seriously 
degraded  by  burning,  grazing,  and 
conversion  to  vineyards  during  the  past 
two  decades." 

Discussion  of  the  Four  Species 
Proposed  for  Listing 

Acanthomintha  ilicifolia  (San  Diego 
thommint)  was  first  described  by  Asa 
Gray  as  Calamintha  ilicifolia,  based  on 


a  type  specimen  collected  bom  "lower 
Cahfomia."  (Gray  1872).  Gray  (1878) 
subsequently  renamed  the  species  A. 
ilicifolia.  A.  ilicifolia  is  an  annual 
aromatic  herb  of  the  mint  family 
(Lamiaceae).  Members  of  the  genus  have 
whorled  flowers  subtended  by  a  pair  of 
leaves  and  several  sharply-spined 
bracts.  A.  ilicifolia  can  be  distinguished 
from  other  members  of  the  genus  by  its 
hairless  anthers  and  style.  The  tubular, 
two-Upped  corollas  are  white  with  rose 
markings  on  the  lower  hp. 

Acanthomintha  ilicifolia  usually 
occius  on  clay  soils  in  open  patches  of 
coastal  sage  scrub  and  chaparral  of 
coastal  San  Diego  Coimty  and  south  to 
San  Telmo  in  northern  Baja  California, 
Mexico.  This  taxon  is  considered  to  be 
".  .  .  one  of  the  most  restricted  clay  soil 
endemics"  (Oberbauer  1993).  It  is 
frequently  associated  with  gabbro  soils 
derived  from  igneous  rock,  and  also 
occurs  in  calcareous  marine  sediments. 
About  40  percent  of  the  known  35 
historic  populations  oiA.  ilicifolia  in 
the  United  States  have  been  extirpated. 
Ciurently,  about  40,000  individuals  are 
distributed  over  20  sites  in  the  United 
States  ranging  from  San  Marcos  east  to 
Alpine  and  south  to  Otay  Mesa  (San 
Diego  County)  (California  Native 
Natural  Diversity  Data  Base  (CNNDDB) 
1994,  Reiser  1994).  At  least  nine  sites 
are  known  to  have  recently  supported 
A.  ilicifolia  in  Baja  California,  Mexico. 
The  status  of  this  species  in  Mexico  is 
luicertain. 

Dudleya  stolonifera  (Lagima  Beach 
liveforever)  was  first  described  by  Reid 
Moran  (1949),  based  on  a  specimen 
collected  in  1948  from  Afiso  Canyon 
(Orange  County).  This  succulent 
perennial  member  of  the  stonecrop 
family  (Crassulaceae)  has  basal  rosettes 
of  flat,  oblong,  bright  green  leaves  that 
arise  from  a  woody  base.  Its  flowers 
have  bright  yellow-green  petals  that  are 
fused  near  their  base.  D.  stolonifera  is 
distinguished  by  its  branching  stolons, 
with  lateral  vegetative  branches  that 
arise  frt>m  the  basal  rosette  (Moran 
1977).  D.  stolonifera  occurs  on  steep 
cUffs  in  canyons  near  Lagiuia  Beach. 
This  species  is  known  from  only  six 
populations,  comprising  a  total  of  8,000 
to  10,000  individuals  (Fred  Roberts. 
Service  botanist,  pers.  comm.  1994). 

Hemizonia  conjugens  (Otay  tarweed) 
was  first  described  by  David  D.  Keck 
(1958)  based  on  a  specimen  collected  by 
L.R.  Abrams  from  river  bottom  land  in 
the  Otay  area  of  San  Diego.  H. 
conjugens,  a  glandular,  aromatic  annual 
of  the  simflower  family  (Asteraceae). 
has  a  branching  stem  from  5  to  25 
centimeters  (2  to  9.8  inches)  in  height, 
and  deep  green  or  gray-green  leaves 
with  soft,  shaggy  hairs.  The  yellow 


flower  heads  are  composed  of  8  to  10 
ray  flowers  and  13  to  21  disk  flowers 
with  hairless  or  sparingly  downy 
corollas.  The  phyllaries  are  keeled  with 
short-stalked  glands  and  large, 
unstalked,  flat  glands  near  the  margins. 
H.  conjugens  occurs  within  the  range  of 
H.  fasciculata  and  H.  paniculata. 
Certain  morphological  characteristics  of 
H.  conjugens  are  intermediate  between 
those  of  the  closely  related  species.  H. 
fasciculata  and  H.  paniculata  (Tanowitz 
1982).  H.  conjugens  can  be 
distinguished  from  other  members  of 
the  genus  by  its  keeled  phyllaries.  black 
anthers,  and  its  number  of  disk  and  ray 
flowers. 

Hemizonia  conjugens  has  a  very 
limited  distribution,  consisting  of  15 
populations  near  Spring  Valley  in 
southern  San  Diego  County  and  one 
population  in  Baja  Cahfomia,  Mexico 
(Rieser  1994;  Sandy  Moray.  Endangered 
Plants  Program  Coordinator.  Cahfomia 
Department  of  Fish  and  Game,  in  litt. 
1994).  Three  of  the  18  historic  localities 
of  H.  conjugens  in  the  United  States  are 
considered  to  be  extirpated  (Hogan 
1990,  S.  Moray  in  litt.  1994).  This  taxon 
is  restricted  to  clay  soils  in  coastal  sage 
scrub  and  grassland  habitats.  H. 
conjugens  appears  to  tolerate  mild 
levels  of  disturbance  such  as  light 
grazing  (Dr.  Barry  Tanowitz,  Univereity 
of  California,  Santa  Barbara,  in  litt. 
1977;  Hogan  1990).  Such  mild 
disturbances  may  create  sites  necessary 
for  germination  (Tanowitz  1977).  but  the 
species  is  threatened  by  activities  such 
as  development  and  intensive 
agriculture.  Until  its  rediscovery  in  Baja 
Cahfomia  in  1977.  this  species  was 
considered  to  be  extinct  as  a  result  of 
extensive  development  within  its  range 
(Tanovdtz  1978). 

Monardella  linoides.ssp.  viminea  was 
first  described  in  1902  by  Edward  L. 
Greene,  who  named  it  Monardella 
viminea,  from  a  type  specimen  collected 
by  Vassey  in  1880  (Greene  1902). 
Greene  (1906)  subsequently  renamed 
the  plant  Madronella  viminea.  Munz 
(1935)  reduced  the  rank  of  Monardella 
viminea  to  a  subspecies  of  Monardella 
linoides.  Monardella  linoides  ssp. 
viminea  is  a  perennial  herb  of  the  mint 
family  (Lamiaceae)  vdth  a  woody  base 
and  aromatic  fohage.  The  leaves  of  this 
species  are  linear  to  lanceolate.  Its  pale 
white  to  rose-colored  flowers  are  borne 
in  dense  terminal  heads  subtended  by 
greenish-white,  often  rose-tipped  bracts. 
This  taxon  can  be  distinguished  from 
other  membere  of  the  genus  by  its 
glaucous-green,  hairy  stem  and  its 
conspicuously  gland-dotted  bracts. 
Monardella  linoides  ssp.  viminea  often 
grows  in  sandy  washes  and  floodplains, 
and  is  frequently  associated  with 
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Eriogonum  fasciculatam  (Cahfomia 
buckwheat).  Platanus  racemosa 
(sycamore),  Quercus  agrifolia  (coast  five 
oak),  Artemisia  calif omica  (California 
sagebrush),  and  Baccharis  sarothroides 
(coyote-bush)  (Scheid  1985). 

Approximately  6,000  individuals  of 
Monardella  linoides  ssp.  viminea  from 
20  populations  are  thought  to  be  extant 
in  the  United  States.  This  taxon  was 
previously  known  from  27  occurrences 
in  the  United  States.  All  but  one 
population  of  approximately  200 
individuals  occurs  between  Penasquitos 
Canyon  and  Mission  Gorge  in  San  Diego 
County.  Fifteen  populations  have  fewer 
than  100  plants,  and  6  of  these  contain 
fewer  than  15  individuals.  One 
population  occurs  near  Arroyo  Jatay  in 
northern  Baja  Cahfomia,  Mexico. 

Previous  Federal  Actions 

Federal  government  action  on  the  four 
plant  taxa  considered  in  this  rule  began 
as  a  result  of  section  12  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.).  which 
directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct.  This 
report,  designated  as  House  Document 
No.  94-51,  was  presented  to  Congress 
on  January  9,  1975,  and  listed 
Acanthomintha  ilicifolia,  Dudleya 
stolonifera,  Monardella  linoides  ssp. 
viminea,  and  Hemizonia  conjugens  as 
endangered.  The  Service  published  a 
notice  on  July  1, 1975  (40  FR  27823),  of 
its  acceptance  of  the  report  of  the 
Smithsonian  Institution  as  a  petition 
within  the  context  of  section  4(c)(2) 
(now  section  4(b)(3))  of  the  Act,  and  of 
its  intention  thereby  to  review  the  status 
of  the  plant  taxa  named  therein.  A. 
ilicifolia,  D.  stolonifera,  H.  conjugens, 
and  Af.  linoides  ssp.  viminea  were 
included  in  the  July  1,  1975,  notice.  On 
June  16, 1976,  the  Service  published  a 
proposal  (41  VR  24523)  to  determine 
approximately  1 ,700  vascular  plant 
species  to  be  endangered  species 
pursuant  to  section  4  of  the  Act.  The  list 
of  1,700  plant  taxa  was  assembled  on 
the  basis  of  comments  and  data  received 
by  the  Smithsonian  Institution  and  the 
Service  in  response  to  House  Document 


No.  94-51  and  the  July  1. 1975. 
publication.  A.  ilicifolia,  D.  stolonifera, 
H.  conjugens,  and  Af.  linoides  ssp. 
viminea  were  also  included  in  the  Jime 
16. 1976,  proposal. 

General  comments  received  in 
response  to  the  1976  proposal  were 
summarized  in  an  April  26, 1978.  notice 
(43  FR  17909).  The  Endangered  Species 
Act  amendments  of  1978  required  that 
all  proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  those  proposals  already  more 
than  2  years  old.  In  a  December  10, 
1979.  notice  (44  FR  70796),  the  Service 
withdrew  the  outstanding  portion  of 
Jime  16, 1976,  proposal,  along  with  four 
other  proposals  that  had  expired. 

The  Service  published  a  Notice  of 
Review  for  plants  on  December  15. 1980 
(45  FR  82480).  This  notice  included 
Acanthomintha  ilicifolia,  Dudleya 
stolonifera,  Hemizonia  conjugens,  and 
Monardella  linoides  ssp.  viminea  as 
category  1  candidate  taxa  (species  for 
which  data  in  the  Service's  possession 
are  sufficient  to  support  a  proposal  for 
listing).  On  November  28. 1983.  the 
Service  published  in  the  Federal 
Register  (48  FR  53640)  a  supplement  to 
the  1980  Notice  of  Review.  This 
supplement  treated  A.  iUcifolia,  M. 
linoides  ssp.  viminea,  and  H.  conjugens 
as  category  2  candidate  taxa  (species  for 
which  data  in  the  Service's  possession 
indicate  hsting  may  be  appropriate,  but 
for  which  additional  biological 
information  is  needed  to  support  a 
proposed  rule).  In  the  September  27, 
1985,  revised  Notice  of  Review  for 
plants  (50  FR  39526),  D.  stolonifera  was 
included  as  category  1  species;  and  A. 
ilicifolia,  H.  conjugens,  and  M.  linoides 
ssp.  viminea  were  included  as  category 
2  taxa.  Enough  data  were  subsequently 
gathered  to  include  A.  ilicifolia  as  a 
category  1  species  in  the  February  21, 
1990.  Federal  Register  (50  FR  45242). 
The  plant  Notice  of  Review  was  again 
revised  on  September  30. 1993  (58  FR 
51144).  The  status  of  D.  stolonifera  and 
A.  ilicifolia  remained  as  category  1 
candidate  species;  H.  conjugens  and  M. 
linoides  ssp.  viminea  remained  as 
category  2  candidate  species. 

Section  4(b)(3)(B)  of^the  Act  requires 
the  Secretary  to  make  findings  on 


certain  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b)(1) 
of  the  1982  amendments  further 
requires  that  all  petitions  pending  on 
October  1 3 , 1 982 ,  be  treated  as  having 
been  newly  submitted  on  that  date.  This 
was  the  case  for  all  the  species  presently 
being  proposed^because  the  1975 
Smithsonian  report  that  included  these 
species  was  accepted  as  a  petition.  On 
October  13. 1983.  the  Service  found  that 
the  petitioned  listing  of  these  species 
was  warranted,  but  that  the  hsting  of 
these  species  was  precluded  by  other 
pending  hsting  actiohs  of  higher  priority 
pursuant  to  section  4(b)(3)(c)(i)  of  the 
Act.  The  finding  was  reviewed  in 
October  1984  through  1993. 

In  1990.  the  Service  received  a 
petition  to  list  Hemizonia  conjugens 
(dated  December  14, 1990)  as 
endangered  and  a  petition  to  list 
Acanthomintha  ilicifolia  (undated)  as 
endangered  from  David  Hogan  of  the 
San  ENego  Biodiversity  Project.  These 
petitions  also  requested  the  designation 
of  critical  habitat.  A.  ilicifolia  and  H. 
conjugens  were  included  in  the 
Smithsonian  Institution's  Report  of  1975 
that  had  been  accepted  as  a  petition. 
The  Service,  therefore,  regarded  Mr. 
Hogan's  petitions  to  hst  these  two  taxa 
as  second  petitions. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Endangered  Species 
Act  and  regulations  (50  CFR  part  424) 
promulgated  to  implement  the  hsting 
provisions  of  the  Act  set  forth  the 
procediu^s  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1). 
The  threats  facing  these  four  taxa  are 
siunmarized  in  Table  1 .  These  factors 
and  their  application  to  Acanthomintha 
ilicifolia  (Gray).  Gray  (San  Diego 
thommint).  Dudleya  stolonifera  Moran 
(Laguna  Beach  liveforever),  Hemizonia 
conjugens  Keck  (Otay  tarweed),  and 
monardella  linoides  ssp.  viminea 
(Greene)  Abrams  (willowy  monardella) 
are  as  follows: 
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A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  their  habitat  or  range. 
The  rapid  urbanization  of  coastal 
southern  California  imminently 
threatens  the  four  taxa  in  this  proposed 
rule.  Many  of  the  same  factors 
threatening  Acanthomintha  iUcifolia, 
Hemizonia  conjugens,  and  Monardella 
linoides  ssp.  viminea  in  the  United 
States  (urban  and  agricultural 
development)  are  threatening  these 
species  in  Baja  California,  Mexico. 

Of  the  35  historically  known 
populations  of  Acanthomintha  ihcifolia 
in  the  United  States,  15  have  been 
extirpated  by  residential  or  commercial 
developments.  In  addition,  off-road 
vehicle  activity  and  trampling  by  cattle 
and  humans  have  contributed  to  the 
decline  of  this  species.  Thirteen  of  the 
remaining  20  populations  of  A.  ilicifolia 
occur  on  improtected  land,  and  several 
of  these  are  declining  rapidly.  For 
example,  a  site  near  Rancho  Santa  Fe 
supported  hundreds  of  plants  in  1978, 
but  only  three  plants  in  1986  CCNNDDB 
1994).  The  habitat  in  this  area  was 
degraded,  apparently  firom  the  impacts 
of  adjacent  development  (CNNDDB 
1994).  A  population  of  A.  iUcifolia  in 
Encinitas  contained  11,000  plants  in 
1989,  but  only  1,400  in  1992.  This 
population  is  threatened  by  trampling 
and  soil  erosion  (Robert  Taylor, 
botanical  consultant,  pers.  comm.  1992). 
Another  locality  was  partially  extirpated 
by  an  imauthorized  haul  road,  which 
eliminated  60  to  70  percent  of  the 
population  (CNNDDB  1994). 

Five  of  the  known  remaining 
locations  of  Acanthomintha  iUcifoUa 
oocxa  on  protected  land.  Two 
populations  occ\ir  on  the  Cleveland 
National  Forest  (Viejas  Mountain  and 
Poser  Mountain).  Two  populations  are 
found  in  parks  owned  by  the  City  of  San 
Diego  (Penasquitos  Canyon  and  Mission 
Trail).  One  population,  located  on 
McGinty  Mountain,  is  managed  by  The 
Nature  Conservancy  and  the  California 
Department  of  Fish  and  Game.  However, 
these  localities  are  vulnerable  to  habitat 
degradation  resulting  from  trampling, 
diunping,  erosion,  and  off-road  vehicle 
activity.  The  McGinty  Mountain 
population  is  threatened  by  a  proposed 
water  tower  project  (Fred  Sproul, 
botanical  consultant,  pers.  comm.  1992). 
Roads  adjacent  to  populations  in  the 
vicinity  of  McGinty  Mountain  and 
Penasquitos  Canyon  provide  easy  access 
for  foot  traffic  and  off-road  vehicle  use 
(Mike  Kelly,  Friends  of  Los  Penasquitos 
Canyon,  pers.  comm.  1992).  The  Viejas 
Moimtain  population  has  been 
adversely  affected  by  trampling  impacts 
associated  with  grazing,  resulting  in 
increased  erosion  and  the  invasion  of 


non-native  plant  species  (Fred  Sproul, 
pers.  comm.  1992). 

The  status  of  Acanthomintha  ilicifolia 
and  its  habitat  in  northwestern  Baja 
Cahfomia,  Mexico,  is  not  well 
documented.  The  species  is  known  to 
occur  as  far  south  as  Las  Escobas  near 
San  Quintin,  but  its  distribution  in 
Mexico  is  spotty  (Reid  Moran,  pers. 
comm.  1992).  The  San  Diego  Natural 
History  Museiun  has  herbariiun 
specimens  of  A.  ilicifolia  from  nine 
locahties  in  Baja  California,  Mexico. 
However,  little  information  is  available 
on  numbers  of  individuals  or  specific 
threats.  One  population  near  Tecate  is 
threatened  by  an  adjacent  clay  mining 
operation  (Tom  Oberbauer,  senior 
planner,  San  Diego  County,  pers.  comm. 
1992).  This  northern  region  represents 
one  of  the  most  severely  impacted  areas 
in  Baja  California  and  memy  of  the  same 
factors  (urban  and  agricultural 
development)  that  have  affected  the 
status  of  this  taxon  in  the  United  States 
also  threaten  the  species  in  Mexico. 

Approximately  8,000  to  10,000 
individuals  of  Dudleya  stolonifera  in  six . 
locations  are  thought  to  be  extant.  Urban 
development  and  associated  edge  effects 
(see  Factor  E)  threaten  D.  stolonifera. 
Approximately  half  of  the  Canyon  Acres 
population  of  D.  stolonifera  has  been 
cleared  by  the  landowner  (CNNDDB 
1992). 

Habitat  for  Dudleya  stolonifera  is  also 
degraded  by  adjacent  land  uses.  The 
type  locaUty  for  D.  stolonifera  is 
adjacent  to  urban  development  and  is 
declining  due  to  increased  shading  and 
competition  from  non-native  plants  (Kei 
Nakai,  botanical  consultant,  pers. 
comm.  1992).  The  largest  population  of 
D.  stolonifera,  located  directly  aidjacent 
to  residential  development  in  Aliso 
Canyon  (Orange  County),  is  threatened 
by  fuel  modification  and  hydroseeding 
(City  of  Laguna  Beach  1993;  Fred 
Roberts,  pers.  comm.'l994). 

Proposed  development  threatens  the 
majority  of  the  remaining  populations  of 
Hemizonia  conjugens  in  the  United 
States.  In  addition,  much  of  the 
potentially  suitable  habitat  for  this 
species  has  been  cleared  for  agriculture. 
Three  of  the  18  historic  locations  of  H. 
conjugens  are  considered  to  be 
extirpated  (Hogan  1990,  S.  Morey  in  litt. 
1994).  None  of  the  existing  populations 
are  entirely  protected.  One  population 
previously  known  from  an  open  space 
easement  in  a  residential  area  had  100 
plants  in  1987.  but  was  subsequently 
reported  as  extirpated  (Hogan  1990). 
The  majority  of  remaining  habitat  for 
this  species  is  degraded  by  illegal 
dumping  and  off-road  vehicle  activity. 
At  least  five  of  the  remaining  localities 
for  H.  conjugens  are  within  proposed 


development  projects,  and  one  of  these 
may  already  be  extirpated.  At  least  80 
percent  of  the  largest  known  population 
(about  60  percent  of  all  known 
individuals)  of  this  species  is  threatened 
by  a  proposed  housing  development 
(Dudek  and  Associates  1992,  S.  Morey 
in  litt.  1994). 

Monardella  linoides  ssp.  viminea  was 
previously  known  from  27  occurrences 
in  the  United  States,  seven  of  which 
have  been  extirpated  by  transportation 
projects  and  industrial  development.  Of 
tHe  five  remaining  occurrences  with  at 
least  100  individuals,  none  are  ciurently 
protected.  The  remaining  populations  of 
M.  linoides  ssp.  viminea  are  threatened 
by  urban  development,  sand  and  gravel 
mining,  off-road  vehicle  activity, 
trampling,  trash  diunping,  and  erosion. 
One  of  the  largest  populations  (2,000  to 
3.000  individuals)  is  located  on  private 
property,  on  Federal  land  managed  by 
the  Navy,  and  on  Qty-owned  property 
(Sycamore  Canyon  City  Park).  This 
population  has  been  damaged  by  off- 
road  vehicles  and  fire,  which  continue 
to  threaten  the  remaining  populations  of 
this  taxon.  Two  populations  on  Miramar 
Naval  Air  Station  land  have  been 
partially  destroyed  by  road 
construction.  The  other  two  large 
populations  of  M.  linoides  ssp.  viminea 
are  on  private  property.  One  of  these 
(approximately  340  individuals)  is 
threatened  by  sand  and  gravel  mining. 
The  other  population,  with 
approximately  200  individuals,  is  on 
property  proposed  for  development. 
Habitat  for  this  taxon  in  Los  Penasquitos 
City  Regional  Park  is  degraded  by 
stream  erosion,  trash  diunping,  and  the 
invasion  of  non-native  species.  Another 
population  in  San  Clemente  Park, 
owned  by  the  City  of  San  Diego,  was 
reported  to  have  approximately  60 
plants  in  the-early  1980's,  but  contained 
fewer  than  35  plants  in  1987  (CNNDDB 
1992). 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Dudleya  stolonifera  is 
threatened  by  overcoUection.  Field- 
collected  specimens  of  Dudleya 
stolonifera  have  been  found  in  southern 
Cahfomia  nurseries,  and  are  likely  to  be 
harvested  for  private  collections  (Kei 
Nakai,  horticulturaUst,  in  litt.  1978,  and 
pers.  comm.  1992).  D.  stolonifera  and 
Monardella  linoides  ssp.  viminea  are 
known  to  be  in  cultivation  (Mike  Evans, 
Tree  of  Life  Nursery,  in  litt.  1987; 
Hickman  1993).  Overutilization  is  not 
known  to  be  a  factor  for  the  other  taxa 
in  this  proposed  rule. 

C.  Disease  or  predation.  Herbivory 
may  threaten  some  populations  of  the 
plants  contained  in  this  proposed  rule. 
For  example,  failure  of  the 
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Acanthomintha  ilicifolia  transplants  at 
Quail  Gardens  was  attributed  primarily 
to  rabbit  predation  (Don  Miller,  Quail 
Gardens,  pers.  comm.  1992).  Heibivory 
by  rabbits  has  also  been  identified  as  a 
threat  to  populations  of  Monardella 
linoides  ssp.  viminea  in  San  Clemente 
Park  (John  Rieger,  biologist,  CaJifomia 
Department  of  Transportation,  pers. 
coinm.  1992). 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Existing 
regulatory  mechanisms  that  could 
provide  some  protection  for  these  taxa 
include:  (1)  the  Federal  Endangered 
Species  Act  in  cases  where  these  taxa 
occur  in  habitat  occupied  by  a  listed 
species;  (2)  conservation  provisions 
under  the.  Federal  Clean  Water  Act;  (3) 
listing  under  the  California  Endangered 
Species  Act;  (4)  the  California 
Environmental  Quality  Act;  (4) 
implementation  of  conservation  plans 
pursuant  to  the  California  Natural 
Community  Conservation  Planning 
program;  (5)  land  acquisition  and 
management  by  Federal,  State,  or  local 
agencies  or  by  private  groups  and 
organizations;  (6)  local  laws  and 
regulations;  and  (7)  enforcement  of 
Mexican  laws. 

The  coastal  California  gnatcatcher 
(Polioptila  califomica  californica)  is 
Usted  as  a  threatened  species  under  the 
Act,  and  occurs  in  some  of  the  areas 
occupied  by  these  four  plant  taxa. 
However,  the  legal  authority  to  protect 
the  gnatcatcher  does  not  extend  to 
candidate  species.  For  example,  the  Qty 
of  San  Diego  has  recently  approved 
plans  for  a  large-scale  development 
project  that  will  result  in  significant 
impacts  to  the  Cahfomia  gnatcatcher 
and  coastal  sage  scrub.  No  mitigation  for 
impacts  to  Hemizonia  conjugens  has 
been  recommended  by  the  project 
proponent  (Ellen  Berryman,  Service 
biologist,  pers.  comm.  1994)  Currently, 
the  Service  is  working  with  local  fire 
management  agencies  in  San  Diego 
County  on  a  cooperative  agreement  that 
would  allow  for  incidental  take  of  the 
Cahfomia  gnatcatcher  within  30  m  (100 
ft)  of  existing  development.  If 
implemented,  this  agreement  may  result 
in  additional  impacts  to  several  of  the 
taxa  here  proposed  (John  Lovio,  Service 
biologist,  pers.  comm.  1995). 

Conservation  agreements  with  other 
Federal  agencies  may  reduce  the  decline 
of  some  species  to  the  point  at  which 
hsting  as  threatened  or  endangered 
would  not  be  appropriate.  However, 
conservation  agreements  with  other 
Federal  agencies  would  not  appreciably 
benefit  most  of  the  taxa  in  this  mie.  Two 
of  the  four  taxa  (Dudleya  stolonifera  and 
Hemizonia  conjugens)  do  not  occur  on 
Federal  lands,  and  only  a  small  fraction 


of  the  populations  of  Acanthomintha 
ilicifolia  occur  on  Federal  lands  (two  of 
14  populations).  U  is  unUkely  that  a 
Conservation  Agreement  with  the  Forest 
Service  on  these  populations  would 
significantly  affect  tlie  decUne  of  the 
species.  About  one-half  of  the  extant 
Monardella  linoides  ssp.  viminea 
populations  occur  on  private  land  and 
the  distribution  of  this  taxon,  frequently 
characterized  by  small  populations,  is 
extremely  restricted.  A  conservation 
agreement  with  the  Navy  would  not 
reduce  the  decline  of  this  taxon  over  a 
significant  portion  of  its  range. 

Monardella  linoides  ssp.  vinunea 
could  potentially  be  affected  by  projects 
requiring  a  permit  from  the  Army  Corps 
of  Engineers  under  section  404  of  the 
Clean  Water  Act.  Although  the  objective 
of  the  Clean  Water  Act  is  to  "restore  and 
maintain  the  chemical,  physical,  and 
biological  integrity  of  die  Nation's 
waters"  (Pub.  L.  92-500),  which 
includes  navigable  and  isolated  waters, 
h'?adwaters,  and  adjacent  wetlands, 
there  are  no  specific  provisions  that 
adequately  address  the  need  to  conserve 
candidate  species  such  as  those 
considered  herein.  Candidate  species 
receive  no  special  consideration  under 
section  404  of  the  Clean  Water  Act. 

The  California  Fish  and  Game 
Commission  has  Usted  Acanthomintha 
ilicifolia,  Hemizonia  conjugens,  and 
Monardella  hnoides  ssp.  viminea  as 
endangered  and  Dudleya  stolonifera  as 
threatened  under  the  Native  Plant 
Protection  Act  (chapter  10  section  1900 
et  seq.  of  the  Fish  and  Game  Code)  and 
Cahfomia  Endangered  Species  Act 
(chapter  1.5  section  2050  et  seq.). 
Though  both  statutes  prohibit  the  "take" 
of  State- Usted  plants  (sections  1908  and 
2080),  State  law  exempts  the  taking  of 
such  plants~via  habitat  modification  or 
land  use  change  by  a  landowner.  After 
the  Department  notifies  a  land  owner 
that  a  State-Usted  plant  grows  on  his  or 
her  property.  State  law  requires  only 
that  the  landowner  notify  the  agency  "at 
least  10  days  in  advance  of  changing  the 
land  use  to  allow  salvage  of  such 
plants"  (chapter  10  section  1913). 
Although  H.  conjugens  is  listed  as 
endangered  by  the  State,  at  least  two 
large-scale  development  projects  have 
recently  been  approved  by  the  City  of 
San  Diego  that  will  have  significant, 
unmitigated  impacts  on  this  species  and 
its  associated  grassland/coastal  sage 
scrub  habitat  (Ellen  Berryman,  pers. 
comm.  1994). 

The  majority  of  the  known 
populations  of  Acanthomintha  ilicifolia, 
Dudleya  stolonifera,  and  Hemizonia 
conjugens  occur  on  privately-owned 
land.  Local  and  county  zoning 
designations  are  subject  to  change  and 


may  not  adequately  consider  the  needs 
of  sensitive  species  in  the  estabUshment 
of  open  space  areas.  The  few  existing 
resource  protection  ordinances  are 
subject  to  interpretation,  and 
compUance  is  not  required  in  cases 
where  findings  of  overriding  social  and 
economic  considerations  are  made.  In 
many  cases,  land-use  planning 
decisions  are  made  on  the  basis  of 
environmental  review  documents 
prepared  as  a  requirement  of  the 
Cahfomia  Environmental  Quality  Act 
(CEQA)  or  the  National  Environmental 
PoUcy  Act.  These  documents  have  not 
adequately  addressed  potential  impacts 
to  the  four  taxa  or  offered  sufficient 
compensation  for  losses  that  continue  to 
contribute  to  net  loss  of  habitat.  As  an 
example,  impacts  to  biological  resources 
associated  with  two  large-scale 
residential  development  projects 
(approximately  98  hectares  (ha)  (244 
acres  (ac))  and  266  ha  (665  ac))  in  the 
vicinity  of  Otay  Mesa,  occupied  in  part 
by  H.  conjugens,  are  considered  to  be 
significant  even  after  all  mitigation 
measures  are  implemented. 
Nonetheless,  statements  of  overriding 
considerations  were  developed,  and 
both  projects  were  recently  approved  by 
the  San  Diego  City  Council  (Ellen 
Berryman,  pers.  comm.  1994). 

Transplantation  and  relocation 
projects  are  frequently  used  to 
compensate  for  the  loss  of  rare  plant 
species  under  CEQA.  Hall  (1987)  and 
Fiedler  (1991)  document  several 
attempts  at  transplanting 
Acanthomintha  ilicifolia,  Hemizonia 
conjugens,  and  Monardella  linoides  ssp. 
viminea.  In  one  transplantation  project 
for  A.  ilicifolia,  maintenance  and 
monitoring  was  scheduled  for  a  period 
of  5  years.  Subsequently.  aU  records  of 
the  project  were  lost  and  the  new 
property  owner  claimed  no 
responsibiUty  for  the  project.  This  site 
was  destroyed  by  trash  dumping  and 
off-road  vehicle  use  (Hall  1987).  At  least 
six  of  the  eight  transplant  populations  of 
this  species  are  either  rapidly  declining 
or  have  been  extirpated,  largely  as  a 
result  of  weed  invasion  (Fred  Sproul, 
Mitch  Beauchamp,  Robert  Taylor, 
botanical  consultants,  pers.  comm. 
1992).  Although  two  of  the  transplanted 
A.  ilicifolia  populations  (Sabre  Springs 
and  Sail  Pasqual)  are  somewhat  stable, 
they  are  not  likely  to  survive  when 
weeding  is  discontinued  (Robert  Taylor, 
pers.  comm.  1992).  One  year  after  45 
individuals  of  M.  linoides  ssp.  viminea 
were  transplimted  by  the  California 
Department  of  Transportation,  only  four 
had  survived  (Hall  1987).  Of  the  53 
transplantation,  relocation,  or 
reintroduction  projects  reviewed  by 
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Fiedler  (1991),  only  15  percent  were 
considered  to  be  fully  successful.  None 
of  these  included  A.  ilicifolia,  H. 
conjugens,  or  M.  tinoides  ssp.  viminea. 
Transplantation  has  not  yet  been 
demonstrated  to  provide  for  the  long- 
tenn  viability  of  any  of  the  four  taxa 
under  consideration  in  this  proposed 
rule. 

In  1991,  the  State  of  Cahfomia 
estabUshed  the  Natural  Communities 
Conservation  Planning  (NCCP)  Program 
to  address  conservation  needs  of  natural 
ecosystems  throughout  the  State.  The 
initial  focus  of  the  program  is  the 
coastal  sage  scrub  community  occupied, 
in  part,  by  these  four  taxa. 
Acanthomintha  ilicifolia,  Dudleya 
stolonifera,  Hemizonia  conjugens,  and 
Monardella  linoides  ssp.  viminea  have 
been  included  as  taxa  for  consideration 
under  the  coastal  sage  scrub  NCCP 
Program.  Several  regional  plans,  the 
MiUti-species  Conservation  Plan  (MSCP) 
and  the  Multi-habitat  Conservation  Plan 
(MHCP)  of  San  Diego  County,  and  the 
Central/Coastal  Subregional  NCCP/ 
Habitat  Conservation  Plan  (Central/ 
Coastal  NCCP)  of  Orange  County  are 
under  development  by  a  consortium  of 
coimty  and  municipal  governments  and 
other  parties,  including  the  California 
Department  of  Fish  and  Game  and 
Service.  Though  no  plans  have  been 
completed  to  date,  progress  is  currently 
being  made  and  significant  protection 
will  be  provided  by  the  NCCP  program 
for  the  four  taxa. 

If  adopted  and  implemented,  the 
Central/Coastal  NCCP  as  currently 
proposed  may  preclude  the  need  to  list 
Dudleya  stolonifera.  The  Central/Coastal 
NCCP  proposes  protection  for  about  80 
percent  of  the  D.  stolonifera  populations 
in  the  San  Joaquin  Hills  of  Ch'ange 
County.  The  largest  population  (about 
40  percent  of  all  individuals)  would  not 
be  included  within  the  preservation 
boundary.  However,  this  population 
(Big  Bend,  Lagima  Canyon)  occurs  on  a 
rugged  cliff  and  already  receives  some 
protection  and  management  from  the 
Qty  of  Lagima  Beach  which  has 
recognized  the  significance  of  this 
locahty  since  1982. 

While  Acanthomintha  ilicifolia, 
Hemizonia  conjugens,  and  Monardella 
linoides  ssp.  viminea  will  benefit  from 
the  MSCP  and  MHCP  plamiing  efforts  in 
San  Diego  Coimty,  these  planning 
efforts  have  yet  to  be  approved.  If 
adopted  and  implemented,  the  plans 
may  preclude  the  need  to  list  one  or 
more  of  these  taxa.  About  70  percent  of 
the  United  States  populations  of  A. 
ilicifolia  occur  within  the  MSCP 
subregion,  including  eight  of  11  major 
populations.  Four  of  these  eight  major 
populations  are  not  adequately 


conserved  by  the  proposed  preserve 
within  the  subregion,  and  other  major 
populations  are  protected  but  subject  to 
edge  effects.  The  MHCP  contains  about 
25  percent  of  the  United  States 
populations  of  A.  ilicifolia,  including 
two  major  populations.  These 
populations  are  adequately  protected. 

All  of  the  United  States  populations 
of  Hemizonia  conjugens  occiu  within 
the  MSCP  subregion.  Two  of  the  major 
populations,  containing  about  70 
percent  of  all  known  individuals,  are 
within  proposed  development  projects 
that  would  fragment  the  remaining 
habitat.  The  five  remaining  major 
populations  (containing  about  25 
percent  of  all  individuals)  may  be 
subject  to  edge  effects.  The  Service  is 
working  with  local  jurisdictions  and 
landowners  to  protect  these 
populations. 

While  about  95  percent  of  the  United 
States  range  of  Monardella  linoides  ssp. 
viminea  occurs  within  the  MSCP 
subregion,  only  about  20  percent  occurs 
outside  Miramar  Naval  Air  Station. 
Though  Miramar  is  not  participating  in 
the  MSCP,  the  Navy  is  working  on  a 
management  plan  with  the  advice  of  the 
Service.  At  least  one  additional  small 
popiilation  occurs  within  the  Poway 
Habitat  Conservation  Plan  area.  Current 
efforts  in  the  MSCP  and  Poway,  while 
proposing  adequate  conservation  within 
their  respective  areas,  are  not  enough  to 
preclude  listing.  However,  with  the 
completion  of  the  Navy's  management 
plan,  M.  linoides  ssp.  viminea  should  be 
adequately  protected. 

Populations  of  Acanthomintha 
ilicifolia  on  Federal  land  (Cleveland 
National  Forest)  are  being  negatively 
affected  by  unauthorized  grazing  and 
illegal  shooting  and  diunping  (Winter 
1991).  The  most  significant  populations 
of  Monardella  linoides  ssp.  viminea 
occxa  on  Federal  land  at  Miramar  Naval 
Air  Station.  Though  no  management 
plan  exists  for  this  taxon,  Miramar  is 
nearing  the  completion  of  a  draft  plan. 
Management  of  the  Naval  Air  Station 
will  soon  be  transferred  to  the  United 
States  Marine  Corps,  which  will 
participate  in  the  planning  effort. 

The  ranges  of  Acanthomintha 
ilicifolia,  Hemizonia  conjugens,  and 
Monardella  linoides  ssp.  viminea  extend 
into  northern  Baja  Cahfomia,  Mexico. 
Mexico  has  laws  that  coidd  provide 
protection  to  rare  plants;  however, 
enforcement  of  these  laws  is  lacking 
(Service  1992). 

On  July  29, 1983,  Dudleya  stolonifera 
was  Included  In  Appendix  I  of  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES).  CITES  is  a  ti^aty 
established  to  prevent  international 


trade  that  may  be  detrimental  to  the 
survival  of  plants  and  animals. 
Generally,  both  import  and  export 
permits  are  required  from  the  importing 
and  exporting  countries  before  an 
Appendix  I  species  may  be  shipped,  and 
Appendix  I  species  may  not  be  exported 
for  primarily  conunercial  purposes. 
However,  plants  that  are  certified  by  the 
Service  as  artificially  propagated  in 
accordance  with  CFTES  conference 
resolutions  may  be  exported  for 
commercial  purposes  with  only  CITES 
export  dociunents  from  the  exporting 
country.  CITES  permits  may  not  be 
issued  if  the  export  wall  be  detrimental 
to  the  survival  of  the  species  or  if  the 
specimens  were  not  legally  acquired. 
However,  CITES  does  not  regulate  take 
or  domestic  trade. 

E.  Other  natural  or  manmade  factors 
affecting  their  continued  existence.  At 
least  two  of  the  taxa  in  this  proposed 
rule,  Dudleya  stolonifera  and 
Monardella  linoides  ssp.  viminea,  are 
threatened  with  stochastic  (random) 
extinction  by  virtue  of  their  small 
population  sizes.  Chance  events,  such  as 
floods,  fires,  or  drought,  can 
substantially  reduce  or  eliminate 
populations  and  Increase  the  likelihood 
of  extinction.  In  addition,  small 
populations  are  threatened  by 
inbreeding  depression  (Lande  1988, 
Ellstrand  1992).  Small  populations  can 
have  significantly  lower  germination 
rates  than  larger  populations  of  the  same 
species  due  to  high  levels  of 
homozygosity  (Menges  1991).  Local 
extinctions  of  plant  species  can  occmr  in 
areas  with  a  high  degree  of 
environmental  stochasticity  (e.g.  large 
fluctuations  in  rainfall,  etc.). 
Ftulhermore,  Acanthomintha  ilicifolia 
and  Hemizonia  conjugens  are  annuals 
that  undergo  large  population 
fluctuations  from  year  to  year.  Aimuals 
may  not  have  a  persistent  seed  bank  or 
may  be  unable  to  recolonlze  areas  of 
suitable  habitat  due  to  dispersal  barriers 
such  as  intervening  development.  These 
populations  are  particularly  vulnerable 
to  local  extirpations. 

Non-native  grass  and  forb  species 
have  invaded  many  of  southern 
CaUfomla's  plant  communities.  Thefr 
presence  and  abundance  is  generally  an 
indirect  result  of  habitat  dlstiu-bance  by 
development,  mining,  grazing,  discing, 
aSid  alteration  of  hydrology.  The 
Invasion  of  both  native  and  non-native 
wetland  plant  species  as  a  result  of 
altered  drainage  patterns  threatens 
habitat  for  Monardella  linoides  ssp. 
viminea  (Scheid  1985).  Grazing 
negatively  affects  Acanthomintha 
ilicifolia  by  increasing  erosion, 
'  contributing  to  soil  compaction,  and 
introducing  a  variety  of  non-native 


grasses  that  exclude  A.  ilicifolia  from 
areas  of  otherwise  suitable  habitat 
(Winter  1991).  Several  populations  of 
Dudleya  stolonifera  are  threatened  by 
trampling  and  the  invasion  of  exotic 
plant  species  (Marsh  1992).  All  four  taxa 
in  this  proposal  are  subject  to 
displacement  by  exotic  plant  species. 

Although  many  coastal  sage  scrub  and 
chaparral  species  are  adapted  to 
periodic  files,  the  taxa  in  this  proposal 
are  threatened  by  fire  that  can  result  in 
the  extirpation  of  individuals  or  entire 
populations  of  these  species.  In 
addition,  the  disruption  In  natural  fire 
cycles  can  also  result  in  the  conversion 
of  coastal  sage  scrub  or  chaparral 
habitats  into  non-native  grasslands 
(Tynel  1982).  For  example,  several 
catastrophic  wildfires  in  1993  burned 
over  16,000  ha  (40,000  ac)  of  coastal 
sage  scrub  and  associated  habitats  in 
Orange  and  San  Diego  Counties 
(Service,  unpubUshed  data).  These  fires 
affected  three  of  the  six  remaining 
populations  of  Dudleya  stolonifera.  Due 
to  the  intensity  of  these  bums,  it  is 
possible  that  some  of  the  affected  D. 
stolonifera  populations  will  not  fully 
recover. 

Dudleya  stolonifera,  Hemizonia 
conjugens,  Acanthomintha  ilicifolia, 
and  Monardella  linoides  ssp.  viminea 
generally  persist  as  small,  isolated 
populations  surrounded  by  urban  or 
agricultural  development.  Much  of  the 
remaining  habitat  for  these  taxa  is 
degraded,  and  is  threatened  by  off-road 
vehicle  activity,  the  invasion  of 
nonnative  plants,  and  trampling  by 
cattle  and  humans.  These  four  species 
are  in  danger  of  extinction  throughout 
all  or  a  significant  portion  of  their 
ranges.  The  Service  has  carefully 
assessed  the  best  scientific  and 
conunercial  information  available 
regarding  the  past,  present,  and  futiu* 
threats  faced  by  these  four  taxa  in 
determining  to  propose  this  rule.  Based 
on  this  evaluation,  the  Service  finds  that 
the  preferred  action  is  to  Ust  Dudleya 
stolonifera,  Hemizonia  conjugens, 
Acanthomintha  ilicifolia,  and 
Monardella  linoides  ssp.  viminea  as 
endangered.  These  four  taxa  are 
threatened  by  one  or  more  of  the 
following  factors:  urbanization, 
agricultiual  conversion,  off-road  vehicle 
activity,  stochastic  events, 
overcollecting,  trampling,  and  the 
invasion  of  normative  species. 

Critical  habitat  is  not  oeing  proposed 
for  these  taxa  for  the  reasons  discussed 
below. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (1)  the  specific  areas 
within  the  geographical  area  occupied 


by  a  species,  at  the  time  it  is  hsted  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
featiues  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection  and;  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  Ustlng  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act.  as 
amended,  and  implementing  regidations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  a  species  is 
listed.  Service  regidations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  pmdent  when  one 
or  both  of  the  following  situations 
exist — (1)  The  species  is  threatened  by 
taking  or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  Increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

The  Service  finds  that  the  designation 
of  critical  habitat  is  not  prudent  for 
these  four  species  at  this  time. 
Publication  of  precise  maps  and 
descriptions  of  critical  habitat  would 
Increase  the  degree  of  threat  to  the  four 
taxa  from  take  or  vandalism  and  could 
contribute  to  their  decline.  The  Usting  of 
these  species  under  the  Act  publicizes 
the  rarity  of  the  plants  and,  thus,  can 
make  them  attractive  to  researchers, 
curiosity  seekers,  or  collectors  of  rare 
plants.  Dudleya  stolonifera  and 
Monardella  linoides  ssp.  viminea  are 
known  to  be  in  cultivation. 

Most  populations  of  Acanthomintha 
ilicifolia,  Dudleya  stolonifera,  and 
Hemizonia  conjugens  are  on  privately 
owrned  land  with  Httle  or  no  Federal 
Involvement.  Therefore,  the  designation 
of  critical  habitat  would  provide  no 
additional  benefit  for  these  taxa.  Several 
populations  of  Monardella  linoides  ssp. 
viminea  are  found  on  Federal  land  at 
Miramar  Naval  Air  Station.  In  addition, 
this  taxon  generally  occurs  along 
streams  and  washes  where  Federal 
involvement  may  occur  through  section 
404  of  the  Clean  Water  Act.  All 
appropriate  Federal  and  State  agencies 
and  local  plaimlng  agencies  have  been 
notified  of  the  locations  and  importance 
of  protecting  habitat  for  these  species. 
Protection  of  habitat  for  the  four  taxa 
will  be  addressed  through  the  recovery 
process  and  through  the  section  7 


consiUtation  process.  Therefore,  the 
Service  finds  that  designation  of  critical 
habitat  for  these  species  is  not  prudent 
at  this  time,  because  such  designation 
would  increase  the  degree  of  tb-eat  from 
vandaUsm,  collecting,  or  other  human 
activities  and  because  it  is  unlikely  to 
aid  in  the  conservation  of  the  taxa. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  imder  the  Endangered 
Species  Act  Include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  Ustlng  results  in  pubUc 
awareness  and  conservation  actions  by 
Federal.  State,  local,  and  private 
agencies,  groups,  and  Individuals.  The 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  plans 
be  developed  for  all  hsted  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  listed  plants  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies,  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  Usted  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  Interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
species  proposed  for  listing  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
Usted  subsequently,  section  7(a)(2) 
requires  Federal  agencies  lo  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  consultation  with  the 
Service. 

Federal  agencies  expected  to  have 
involvement  with  Monardella  linoides 
ssp.  viminea  include  the  Army  Corps  of 
Engineers  and  the  Environmental 
Protection  Agency  due  to  their  permit 
authority,  under  section  404  of  the 
Clean  Water  Act.  M.  linoides  ssp.    " 
viminea  occurs  on  Miramar  Naval  Air 
Station.  This  base  will  likely  be 
involved  through  military  activities  or 
potential  transfer  of  excess  Federal 
lands.  The  Forest  Service  has 
jurisdiction  over  several  populations  of 
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Acanthomintha  Uicifolia.  M.  linoides 
ssp.  viminea  may  be  affected  by  projects 
funded  in  part  by  the  Federal  Highway 
Administration. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  or  threatened  plants. 
All  prohibitions  of  section  9(a)(2)  of  the 
Act,  implemented  by  50  CFR  17.61  and 
17.71,  apply.  These  prohibitions,  in 
part,  make  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  import  or  export,  transport  in 
interstate  or  foreign  commerce  in  the 
course  of  a  commercial  activity,  sell  or 
offer  for  sale  in  interstate  or  foreign 
commerce,  or  remove  and  reduce  the 
species  to  possession  from  areas  under 
Federal  jurisdiction.  In  addition,  for 
plants  Usted  as  endangered,  the  Act 
prohibits  the  malicious  damage  or 
destruction  on  areas  under  Federal 
jurisdiction  and  the  removal,  cutting, 
digging  up,  or  damaging  or  destroying  of 
such  plants  in  knowing  violation  of  any 
State  law  or  regulation,  including  State 
criminal  trespass  law.  Certain 
exceptions  to  the  prohibitions  apply  to 
agents  of  the  Service  and  State 
conservation  agencies. 

The  Act  and  50  CFR  17.62, 17.63,  and 
17.72  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  or  threatened  plants  under 
certain  circvunstances.  Such  permits  are 
available  for  scientific  purposes  and  to 
enhance  the  propagation  or  survival  of 
the  species.  It  is  anticipated  that  permits 
may  be  sought  for  cvdtivated  specimens, 
since  two  of  the  taxa  are  known  to  be 
under  cultivation  and  are  in  domestic 
trade. 

It  is  the  policy  of  the  Service  (59  FR 
36272)  to  identify  to  the  maximum 
extent  practicable  at  the  time  a  species 
is  listed,  those  activities  that  would  or 
would  not  constitute  a  violation  of 
section  9  of  the  Act.  Such  information 
is  intended  to  clarify  the  potential 
impacts  of  a  species'  listing  on  proposed 
and  ongoing  activities  within  the 
species'  range.  Three  of  the  four  species 
in  this  rule  are  known  to  occiu-  on  lands 
under  the  jurisdiction  of  the  Forest 
Service  or  the  Department  of  Defense. 
Collection,  damage,  or  destruction  of 
listed  plants  on  these  lands  is 


prohibited  without  a  Federal 
endangered  species  permit.  Such 
activities  on  non-Federal  lands  would 
constitute  a  violation  of  section  9  of  the 
Act,  if  conducted  in  knowing  violation 
of  CaUfomia  State  law,  including  State 
criminal  trespass  law. 

Questions  regarding  whether  specific 
activities  will  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  Service's  Carlsbad 
Office  (see  ADDRESSES  section).  Requests 
for  copies  of  the  regulations  regarding 
listed  species  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services, 
Endangered  Species  Permits,  911  NE 
Lith  Avenue,  Portland,  Oregon  97232- 
4181  (503)  231-2063  or  FAX  (503)  231- 
6243). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  acciu°ate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial,  or  other 
relevant  data  concerning  any  threat  (or 
lack  thereof)  to  these  taxa; 

(2)  The  location  of  any  additional 
populations  of  these  taxa  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  these  taxa;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  these  species. 

Final  decisions  on  these  species  will 
take  into  consideration  the  comments 
and  any  additional  information  received 
by  the  Service,  and  such 
communications  may  lead  to  a  final 
regulation  that  differs  fi-om  this 
proposal. 

Ine  Endangered  Species  Act  provides 
for  one  or  more  public  hearings  on  this 
proposal,  if  requested.  Requests  must  be 
received  by  September  25, 1995.  Such 


requests  must  be  made  in  writing  and  be 
addressed  to  the  Field  Supervisor  of  the 
Carlsbad  Field  Office  (see  ADDRESSES 
section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessments  and  Environmental  Impact 
Statements,  as  defined  imder  the 
authority  of  the  National  Environmental 
Pohcy  Act  of  1969,  need  not  be 
prepared  in  connection  vn\h  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  proposal  is  available  upon 
request  from  the  Carlsbad  Field  Office 
(see  ADDRESSES  section). 
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The  primary  authors  of  this  proposed 
rule  are  Ellen  Berryman  and  Edna  Rey- 
Vizgirdas  (see  ADDRESSES  section) 
(telephone  619/431-9440). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  ior  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat  3500;  unless  otherwise  noted. 

2.  Section  17.12(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  Flowering  plants,  to  the  List 
of  Endangered  and  Threatened  Plants  to 
read  as  follows: 

§  17.12    Endangered  and  threatened  plants. 

***** 

(h)  *  •  * 
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Species 


Scientific  name 


Common  name 


Historic  range 


Family  name  Status      When  listed        C^,  ^pedal 


Flowering  Plants 


Acanthomintha  San  Diego  thommint     U.S.A.  (CA)  Lamiaceae  E 

Uicifolia. 


NA 


NA 


Dudieya  stolonifera ..    Laguna  Beach 
liveforever. 


U.S.A.  (CA)  Crassulaceae E 


Henuzonia  Otay  tarweed U.S.A.  (CA)  Mexico  .    Asteraceae E 

conjugens. 


Monardella  linoides      Willowy  nwnardella  .    U.S.A.  (CA)  Mexico  .    Lamiaceae  E 

ssp.  viminea. 


NA 


NA 


NA 


NA 


NA 


NA 


L 


ted:  July  5, 1995. 
Mollie  Beattie, 

Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  95-19714  Filed  8-8-95;  8:45  am] 
BIVUNO  CODE  431P-SS-P 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  tfiat  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  arxJ 
rulings,  delegations  of  auttK>rity,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

August  4, 1995. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entity  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
apphcable;  (4)  Who  will  be  required  or 
asked  to  report;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  dociunents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg..  Washington,  DC  20250.  (202) 
690-2118. 

Revision 

•  Animal  and  Plant  Health  Inspection 

Service 
Gypsy  Moth  Identification  Worksheet 
PPQ  Form  305 
State.  Local  or  Tribal  Government; 

Federal  Government;  97,180 

responses;  32,039  hours 
Terry  McGovem.  (301)  734-6365 

Extension 

•  Cooperative  State  Research,  Education 

and  Extension  Service 
Food  and  Agricultural  Sciences 
National  Needs  Graduate 
Fellowships  Grants  Program, 


Application  Guidelines  CSRS-701, 
702. 703, 707. 708.  and  709 
Not-for-profit  institutions;  Individuals 
or  households;  State,  Local  or  Tribal 
Government;  463  responses;  9,375 
hours 
Jeffrey  L.  Gihnore.  (202)  720-1973. 

Donald  E.  Hulcher, 

Deputy  Departmental  Clearance  Officer. 

[FR  Doc.  95-19673  Filed  &-&-95:  8:45  am] 

BUJJNQ  CODE  3410-01-M 


Agricultural  Research  Service 

National  Genetic  Resources  Advisory 
Council 

According  to  the  Federal  Advisory 
Committee  Act  of  October  6,  1972  (P.L. 
92-463).  the  Agricultural  Research 
Service  announces  the  following 
meeting: 

Name:  National  Genetic  Resources 
Advisory  Council. 

Date:  September  18-19, 1995. 

Time:  8:30  a.m.-5:00  p.m.,  September  18, 
1995;  8:30  a.m.-5:00  p.m.,  September  19. 
1995. 

Place:  USDA,  South  Building,  Room  3109, 
14th  and  Independence  Avenue  S.W., 
Washington,  D.C.  20250. 

Type  of  Meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting  as 
time  and  space  permit. 

Comments:  The  public  may  file  written 
comments  before  on  after  the  meeting  with 
the  contact  person  below. 

Purpose:  To  advance  the  development  of 
the  National  Genetic  Resources  Program. 

Contact  Person:  Henry  L.  Shands,  Director, 
National  Genetic  Resources  Program. 
Building  005,  Room  115,  BARC-West. 
Beltsville,  Maryland  20705.  Telephone:  301- 
504-5059. 

Done  at  Beltsville,  Maryland,  this  1st  day 
of  August  1995. 

Henry  L.  Shands,  « 

Director,  National  Genetic  Resources 
Program. 

[FR  Doc.  95-19642  Filed  8-8-95;  8:45  am] 
BILLMG  COOE  3410-«3-M 


Forest  Service 

California  Coast  Province  Advisory 
Committee  (PAC) 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 


Federal  Register 
Vol.  60,  No.  153 

Wednesday,  August  9,  1995 


SUMMARY:  The  California  Coast  Province 
Advisory  Committee  (PAC)  will  meet  on 
August  23  and  24, 1995.  for  a  field  trip 


and  meeting.  The  field  trip  will  begin  at 
8:00  a.m.,  August  23.  at  the  Six  Rivers 
National  Forest  Supervisor's  Office, 
1330  Bayshore  Way,  Eureka.  Cahfomia,  - 
and  continue  until  5:00  p.m.  The  field 
trip  will  visit  the  Pilot  Creek  Project  on 
the  Mad  River  Ranger  District  and  will 
include  presentations  on  watershed 
analysis,  riparian  management,  and  the 
Hayfork  Adaptive  Management  Area. 
The  meeting  on  August  24  will  begin  at 
8:00  a.m.  at  the  Six  Rivers  National 
Forest  Supervisor's  Office  and  continue 
until  3:00  p.m.  Agenda  items  to  be 
covered  include:  (1)  Open  public  forvun; 

(2)  Report  from  Eel  River  Basin  taskforce 

(3)  Presentation  on  fish  stock  at  risk;  (4) 
Agency  projects/programs  needing  PAC 
coordination;  (5)  Presentation  on 
funding  available  through  the  California 
State  Community  Economic 
Revitalization  Team  (SCERT);  (6) 
Overview  of  salmon  restoration;  and  (7) 
Build  agenda  for  next  meeting.  All 
California  Coast  Province  Advisory 
Committee  meetings  are  open  to  the 
public.  Interested  citizens  are 
encouraged  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
the  Daniel  Chishohn,  USDA,  Forest 
Supervisor.  Mendocino  National  Forest, 
825  N.  Humboldt  Avenue,  Willows,  CA. 
95988.  (916)  934-3316  or  Phebe  Brown, 
Province  Coordinator.  USDA, 
Mendocino  National  Forest  825  N. 
Humboldt  Avenue,  Willows.  CA,  95988, 
(916) 934-3316. 

Dated:  July  31, 1995. 
Daniel  K.  Oiisholm, 

Forest  Supervisor. 

(FR  Doc.  95-19562  Filed  8-8-95;  8:45  ami 

BILUNO  CODE  3410-FK-M 


Olympic  Provincial  interagency 
Executive  Committee  (PIEC),  Advisory 
Committee 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Olympic  PIEC  Advisory 
Committee  will  meet  on  August  25, 
1995  at  the  City  of  Hoquiam  High 
School  conference  room.  501  W. 
Emerson  Street,  Hoquiam,  Washington. 
The  meeting  will  begin  at  10  a.m.  and 
continue  xmtil  3  p.m.  Agenda  items 
include:  (1)  Review  Watershed  Analysis 
Priority  Selections  by  PIEC;  (2) 
Introduce  1996  restoration  program;  (3) 


Federal  Register  /  Vol.  60,  No.  153  /  Wednesday,  August  9,  1995  /  Notices 


40559 


Federal  Process  for  Jobs-in-the-Woods 
(Update);  (4)  Pilot  Adaptive 
Management  Area  Proposed  Strategy;  (5) 
Biodiversity  Pathways  Approach  for 
Managed  Forests;  (6)  Status  Reports  on 
Timber  Harvest  Levels,  Salvage  Sales 
and  Late  Successional  Reserve 
Assessments;  (7)  Open  Fonmi  and  (8) 
Public  Comments.  All  Olympic 
Province  Alvisory  Committee  Meetings 
are  open  to  the  public.  Interested 
citizens  are  encouraged  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Kathy  Snow,  Province  Liaison, 
USDA,  Quilcene  Ranger  District,  P.O. 
Box  280,  Quilcene,  WA  98376,  (360) 
765-2211  or  Ronald  R.  Humphrey, 
Forest  Supervisory,  at  (360)  956-2301. 

Dated:  August  3, 1995. 
Ronald  R.  Humphrey,  - 

Forest  Supervisor. 

[FR  Doc.  95-19625  Filed  8-8-95;  8:45  am] 

BILUNO  COOE  3410-1 1-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Put>lic  Meeting 
of  the  Iowa  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Iowa 
Advisory  Committee  to  the  Commission 
will  convene  at  10:00  a.m.  and  adjourn 
at  1:00  p.m.  on  Monday,  September  11, 
1995,  at  the  Hotel  Fort  Des  Moines,  10th 
and  Walnut  Streets,  Des  Moines,  Iowa 
50309.  The  purpose  of  the  meeting  is  to 
plan  future  projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  816-426-5253 
(TTY  816-426-5009).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  July  28, 1995. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  95-19589  Filed  8-8-95;  8:45  am] 
MUMQCOOE  e33$-01-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  Louisiana  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the 
Louisiana  Advisory  Committee  to  the 
Commission  will  convene  at  6:30  p.m. 
and  adjourn  at  8:30  p.m.  on  Thursday, 
September  28, 1995,  at  the  Radisson 
Hotel  and  Conference  Center,  4728 
Constitution  Avenue,  Baton  Rouge, 
Louisiana  70808.  The  purpose  of  the 
meeting  is  to  plan  future  projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  816-42&-5253 
(TTY  816-426-5009).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  July  28, 1995. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  95-19590  Filed  8-«-95:  8:45  am) 
BILUNO  CODE  USS-OI-P 


Agenda  and  Notice  of  Put>llc  Meeting 
of  the  Missouri  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Missouri  Advisory  Committee  to  the 
Commission  will  convene  at  2:00  p.m. 
and  adjoiun  at  4:00  p.m.  on  Thursday, 
September  7, 1995,  at  the  Kansas  City 
Marriott  Allis,  200  West  12th  Street, 
Kansas  City,  Missouri  64106.  The 
purpose  of  the  meeting  is  to  plan  future 
projects. 

Persons  desiring  additional 
information,  or  plaiming  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  816-426-5253 
(TTY  816-426-5009).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 


Dated  at  Washington,  DC.  July  28, 1995. 
Carol-Lee  Hurley. 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  95-19591  Filed  8-«-95;  8:45  am] 

BILUNO  COOE  6336-01-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  Oklahoma  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Oklahoma  Advisory  Committee  to  the 
Commission  will  convene  at  6:00  p.m. 
and  adjourn  at  8:00  p.m.  on  Monday, 
September  18, 1995,  at  the  Oklahoma 
State  University,  Student  Union 
Building.  Room  211,  Stillwater, 
Oklahoma  74058.  The  purpose  of  the 
meeting  is  to  plan  future  projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office.  816-426-5253 
(TTY  816-426-5009).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  July  28. 1995. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
[FR  Doc.  95-19592  Filed  8-6-95;  8:45  am) 

BILUNO  CODE  633»-01-P 


DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposals  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  International  Trade 
Administration/IEP. 

Title:  American  Management  & 
Business  Internship  Training  (AMBIT) 
Program:  Applications. 

Form  Number(s):  None. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden;  1.050  hours. 

Number  of  Respondents:  450. 

Avg  Hours  Per  Response:  1  hour  U.S. 
firms  and  3  hours  interns. 

Needs  and  Uses:  The  U.S.  Department 
of  Commerce's  International  Trade 
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Administration,  in  collaboration  with 
the  International  Fund  for  Ireland,  has 
established  the  American  Management 
&  Business  Internship  Training  (AMBIT) 
program.  AMBIT-participating  U.S. 
finns  provide  one-to-six-month 
training  programs  for  managers  and 
technical  experts  from  Ireland  and  the 
border  counties  of  Ireland  in  innovative 
business  practices. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  not-for-profit 
institutions. 

Frequency.  Annual. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle. 
(202) 395-7340. 

Agency:  International  Trade 
Administration/IEP/SABIT. 

Title:  SABIT:  AppUcations  and 
Questionnaire. 

Fonn  Numberfs):  None. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  700  hovus. 

Number  of  Respondents:  200. 

Avg  Hours  Per  Response:  3  hoiu^ 
applications;  30  minutes  questionnaire. 

Needs  and  Uses:  The  Special 
American  Business  Internship  Training 
(SABIT)  program  assist  economic 
restructuring  in  the  Independent  States 
of  the  former  Soviet  Union  by  exposing 
top-level  business  executives  and 
scientists  to  American  ways  of 
innovation  and  management.  SABIT 
places  these  individuals  in  U.S.  firms 
for  one  to  six  month  internships  to  gain 
firsthand  experience  in  a  market 
economy. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Annual. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Agency:  International  Trade 
AdministraUon/lA/SIPS. 

Title:  SABIT:  Application  for  License 
to  Enter  Watches  and  Watch  Movements 
into  the  Customs  Territory  of  the  U.S.  — 
P.L  97-446. 

Form  Numberfs):  n'A-334P. 

Agency  Approval  Number:  0625- 
0040. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  6  hoius. 

Number  of  Respondents:  6. 

Avg  Hours  Per  Response:  1  hour. 

Needs  and  Uses:  Public  Law  97-446. 
passed  in  1983,  requires  Ck)mmerce  to 
administer  the  distribution  of  duty- 
exemptions  and  duty-refunds  to  watch 
producers  in  the  U.S.  Territories  and  the 
Northern  Marianas  Islands.  The  annual 


allocation  and  the  production  incentive 
certificate  for  each  producer  are  based 
on  data  supplied  from  this  application. 

Affected  f*ublic:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Annual. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Agency:  International  Trade 
Administration/US&FCS/EPS. 

Title:  Marketing  Data  Forms. 

Form  Number(s):  ITA-466P. 

Agency  Approval  Number:  0625- 
0047. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  3,750  hoiu«. 

Number  of  Respondents:  5,000 

Avg  Hours  Per  Response:  V4  hour. 

Needs  and  Uses:  the  Marketing  Data 
Form  is  sent  to  participants  in  overseas 
trade  events  to  obtain  information 
necessary  to  produce  exhibit  brochures 
and  directories  for  promotional 
purposes.  The  information  is  also 
helpful  in  identifying  foreign  companies 
that  may  be  interested  in  the  products 
and/or  services. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Annual. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Agency:  International  Trade 
Administration/US&FCS/EPS. 

Title:  Commercial  News  USA. 

Form  Numberls):  ITA-4063P. 

Agency  Approvo/  Number:  0625-0061. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  917  hoiu^. 

Number  of  Respondents:  2,000. 

Avg  Hours  Per  Response:  20  minutes 
initial  application;  5  minutes 
evaluation. 

Needs  and  Uses:  As  part  of  its  export 
promotion  activities,  ITA  published 
COMMERCL\L  NEWS  USA  (CNUSA) 
ten  times  a  year.  The  purpose  of  the 
publication  is  to  promote  new  American 
products  and  technology  to  overseas 
buyers.  To  participate  in  the  program,  a 
firm  must  apply  to  have  its  product 
information  included.  A  fee  must  be 
paid  if  accepted.  The  application  is  used 
to  determine  if  the  product  meets- 
criteria  for  being  included  in  CNUSA. 

Affected  Public:  Businesses  or  Other 
for-profit  organizations. 

Frequency:  Aimual. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 


JMI 


Agency:  International  Trade 
Administration/IA/I. 

Title:  Petition  Format  for  Requesting 
Rehef  Under  U.S.  Antidumping  Duty 
Law. 

Form  NunUier(s):  ITA-357P. 

Agency  Approval  Number:  0625- 
0105. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  1520  hours. 

Number  of  Respondents:  38. 

Avg  Hours  Per  Response:  40  hours. 

Needs  and  Uses:  The  information 
requested  by  the  "Antidiunping 
Questionnaire"  is  used  to  back-up 
petitioners'  allegations  that  foreign 
merchandise  is  being  dumped  in  the 
U.S.  Petitionera  can  also  follow  the 
requirements  set  forth  in  the  regulations 
and  submit  information  in  that  manner. 
ITA  uses  this  information  to  determine 
whether  or  not  an  antidiunping  duty 
investigation  is  warranted. 

Affected  Public:  Businesses  or  other 
for— profit  organizations. 

Frequency:  Annual. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle. 
(202)  395-7340.  « 

Agency:  International  Trade 
Administration/IA/FTZ. 

Title:  Annual  Report  for  Foreign 
Trade  Zones  (FTZ). 

Form  Number(s):  ITA-359P. 

Agency  Approval  Number:  0625- 
0109. 

Type  of  Request:  Extension  of  a 
cmrrently  approved  collection. 

Burden:  9,681  hours. 

Number  of  Respondents:  15. 

Avg  Hours  Per  Response:  84  hoius. 

Needs  and  Uses:  Tne  Foreign  Trade 
Zone  Act  (FTZ)  requires  annual  reports 
bom  the  FTZs.  The  reports  summarize 
zone  projects,  operations  and  activities 
and  they  are  the  FTZ  Board's  only 
soiuce  of  information  on  zone  projects    • 
in  the  U.S.  The  information  provides  the 
basis  for  a  consolidated  annual  report  to 
Confess  as  required  by  the  FTZ  Act. 

Affected  Public:  Businesses  or  other 
for-profit  organizations  and  other  not- 
for-profit  institutions. 

Frequency:  Aimual. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Z)esic  0/5^cer;  Don  Arbuckle, 
(202) 395-7340. 

Agency:  International  Trade 
Administration  (ITA). 

Title:  Export  Trading  Companies 
Contact  Facilitation  Service. 

Form  Number{s):  ITA-44P. 

Agency  Approval  Number:  0625- 
0120. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 


Burden:  5,000  hours. 

Number  of  Respondents:  10.000. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  The  Export  Trading 
Company  Act  of  1982  directs  the 
Department  of  Commerce  to  provide  a 
service  to  faciUtate  contact  between 
producera  of  exportable  goods  and  firms 
offering  export  trade  services.  ITA  has 
established  a  clearinghouse  for  U.S. 
suppliers,  banks,  service  organizations 
and  export  trading  companies  (ETCs). 
This  helps  U.S.  producers  identify  and 
contact  newly  formed  ETCs.  The 
Contact  Facilitation  Service  form  is 
designed  to  obtain  the  information 
needed  to  put  producers  together  with 
exporters. 

Affected  Public:  Businesses  or  other 
for-profit  organizations  and  other  not- 
for-profit  institutions  and  State,  Local 
or  Tribal  Government. 

Frequency:  Annual. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Agency:  International  Trade 
Administration  (ITA) 

Title:  Trade  Fair  Certification  Program 
AppUcation 

Form  Numberis):  ITA-4100P. 

Agency  Approval  Number:  0625- 
0130. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  700  hoiu^. 

Number  of  Respondents:  70. 

Avg  Hours  Per  Response:  10  hours. 

Needs  and  Uses:  Non-governmental 
enterprises  int  he  business  of  trade 
promotion  requesting  endorsement  and 
assistance  from  Commerce  can  do  so 
through  the  Trade  Fair  Certification 
Program.  This  endorsement  signals  to 
suppliers  and  foreign  buyers  that  the 
U.S.  Government  supports  the  Trade 
Event. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Agency.- International  Trade 
Administration/IA/SIPS. 

Title:  Watch  Duty  Exemption  Program 
Forms. 

Form  Number{s):  ITA-321P.  360P, 
361P  15  CFR  303.6  THRU  303.12. 

Agency  Approval  Number:  0625- 
0134. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  96  hoiu^. 

Number  of  Respondents:  6. 

Avg  Hours  Per  Response:  29.5  hours 


Needs  and  Uses:  Public  Law  97-446, 
passed  in  1983,  requires  Commerce  to 
administer  the  distribution  of  duty- 
exemptions  and  duty-refunds  to  watch 
producers  in  the  U.S.  territories.  There 
are  three  forms  used  to  implement  this 
program.  Form  ITA-360P  is  a  Certificate 
of  Entitlement  for  Duty  Refunds  and  is 
issued  by  the  Department.  Form  ITA- 
361P  is  used  by  a  company  to  request 
refunds  of  duties  on  watches  and  watch 
movements.  Form  ITA-321P  collects 
information  on  dufy-free  shipments 
which  is  used  to  monitor  duty- 
exemptions  so  as  to  prevent  abuse  of  the 
Watch  Duty  Program. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Annual. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  Room 
5312, 14^1  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle,  OMB  Desk  Officer.  Room 
10202,  New  Executive  Officer  Building, 
Washington,  D.C.  20503. 

Dated:  August  2, 1995. 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer,  Office 

of  Management  and  Organization. 

[FR  Doc.  95-19638  Filed  8-6-95;  8:45  am) 
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Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  for  clearance 
the  following  proposals  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Exception  to  Order 
Requirement. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0694-0011. 

Type  of  Request:  Extension  of  a 
ourently  approved  collectioil. 

Burden:  3  hours. 

Number  of  Respondents:  10. 

Avg  Hours  Per  Response:  15  minutes 
for  reporting  "requirements  and  1  minute 
for  recordkeeping. 

Needs  and  Uses:  An  export  license 
application  must  be  based  on  an  order 


fi-om  a  party  in  a  foreign  country.  On 
rare  occasions,  BXA  will  consider 
granting  a  waiver  to  the  order 
requirement  when  the  exporter  can 
show  that  an  exception  is  warranted. 
The  information  collected  is  used  to 
determine  if  an  exception  should  be 
granted. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  On  occasion, 
recordkeeping. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Agency:  International  Trade 
Administration  (ITA). 

Title:  Mission  -  E^diibition 
Evaluation. 

Agency  Form  Number:  ITA-4075P. 

OMB  Approval  Number:  0625-0034. 

Type  of  Request:  Extension  of  the 
expiration  date. 

Burden:  167  hours. 

Number  of  Respondents:  2,000. 

Avg  Hours  Per  Response:  5  minutes. 

Needs  and  Uses:  In  support  of  its 
export  promotion  program,  ITA 
sponsors  trade  events  abroad.  The 
piupose  of  this  data  collection  is  obtain 
the  views  of  participants  on  the  success 
of  the  respective  events.  ITA  uses  the 
information  to  determine  the  efficiency, 
impact,  and  effectiveness  of  its  overseas 
trade  promotion  activities. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Agency:  International  Trade 
Administration  (ITA). 

Title:  Product  Characteristics,  Design 
Checkoff  List. 

Agency  Form  Number:  ITA-426P. 

OMB  Approval  Number:  0625-0035. 

Type  of  Request:  Extension  of  the 
expiration  date. 

Burden:  1,500  hours. 

Number  of  Respondents:  3,000. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  ITA  sponsors  a 
number  of  overseas  trade  events  each 
year.  This  form  is  used  by  U.S.  firms 
participating  in  the  trade  fairs  to 
indicate  physical  requirements  of  their 
displays. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340. 

Agency:  International  Trade 
Administration  (ITA). 

Title:  Overseas  Business  Interest 
Questionnaire. 
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Agency  Form  Number:  rrA-47lP. 

OMB  Approval  Number:  0625-0039. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden;  1.000  hours. 

Number  of  Respondents:  2,000. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  This  information 
collection  allows  U.S.  firms 
participating  in  overseas  trade  events 
sponsored  by  the  Department  of 
Commerce  an  opportunity  to 
specifically  identify  the  products  they 
wish  to  promote.  T^ie  information  is 
used  to  sdiedule  business  appointments 
and  to  invite  foreign  companies  to  trade 
events. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Agency:  International  Trade 
Administration. 

Title:  Commercial  News  USA  — 
Worldwide  Services  Program. 

Agency  Form  Number:  ITA-4099P. 

OMB  Approval  Number:  0625-0127. 

Type  of  Request:  Extension  of  the 
expiration  date. 

Burden:  167  hours. 

Number  of  Respondents:  500. 

Avg  Hours  Per  Response:  20  minutes. 

Needs  and  Uses:  This  collection 
allows  ITA  to  promote  U.S.  services 
available  for  export  in  overseas  markets 
as  part  of  its  trade  promotion  activities. 
The  information  in  incorporated  into 
ITA's  magazine,  COMMERCIAL  NEWS 
USA. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Agency:  International  Trade 
Administration  (ITA). 

Title:  Information  Services  Order 
Form  Program. 

Agency  Form  Number:  ITA-4096P. 

OMB  Approval  Number:  0625-0143 

Type  of  Request:  Extension  of  the 
expiration  date. 

Burden:  1,366  hours. 

Number  of  Respondents:  7,659. 

Avg  Hours  Per  Response:  Varies  but 
ranges  between  5  and  60  minutes. 

Needs  and  Uses:  The  United  States 
and  Foreign  Commercial  Service  offers 
their  clients  programs,  market  research, 
and  services  to  enable  them  to  begin 
exporting  or  to  expand  existing  export 
efforts.  This  form  is  design  to  elicit 
information  so  that  the  trade  specialists 
can  make  recommendations  on  which 


services  or  programs  would  help  the 
client  meet  individual  goals. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Agency:  International  Trade 
Administration. 

Title:  Advocacy  Questionnaire. 

Agency  Form  Number:  ITA-4133P. 

OMB  Approval  Number:  0625-0220 

Type  of  Request:  Extension  of  the 
expiration  date. 

Burden:  100  hours. 

Number  of  Respondents:  200 
respondents  (multiple  responses). 

Avg  Hours  Per  Response:  15  minutes. 

Needs  and  Uses:  ITA's  Advocacy 
Center  marshals  federal  resources  to 
assist  U.S.  firms  competing  for  major 
proctu^ment  worldwide.  To  provide 
this  service,  the  Advocacy  Center  must 
determine  whether  the  U.S.  firm  is 
eligible  for  U.S.  government  advocacy 
support. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340. 

Agency:  International  Trade 
Administration  (ITA). 

Title:  Commerce  Trade  Fair 
Privatization  Application. 

Agency  Form  Number:  ITA-4134P. 

OMB  Approval  Number:  0625—0222. 

Type  of  Request:  Extension  of  the 
expiration  date. 

Burden:  2,400  hours. 

Number  of  Respondents:  200. 

Avg  Hours  Per  Response:  12  hours. 

Needs  and  Uses:  COC  has  identified 
overseas  trade  fairs  for  which  it  seeks  to 
transfer  organization  and  management 
of  U.S.  pavihons  fit)m  ITA  to  U.S.  firms 
or  trade  associations.  The  information 
provided  is  used  to  assess  the 
qualifications  of  applicants  and  to  make 
selections  for  managing  U.S.  pavilions 
selected  for  this  privatization  effort. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  not-for-profit 
institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Sea  Grant  Control. 

Agency  Form  Number:  NOAA  90-1. 

OMB  Approval  Number:  0648-0008. 

Type  of  Request:  Extension  of  the 
expiration  date. 


Burden:  20  hours. 

Number  of  Respondents:  40. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  The  information 
collected  identifies  the  participating 
organizations  and  personnel  in  a 
proposed  Sea  Grant  project.  It  is  used  in 
the  review  of  proposals. 

Affected  Public:  Not-for-profit 
institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  482-3271. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Monthly  Cold  Storage  Fish 
Report. 

Agency  Form  Number:  NOAA  88-16. 

OMB  Approval  Number:  0648-0015. 

Type  of  Request:  Extension  of  the 
expiration  date. 

Burden:  1,000. 

Number  of  Respondents:  200 
(monthly  responses). 

Avg  Hours  Per  Response:  8  minutes. 

Needs  and  Uses:  Data  on  cold  storage 
of  fish  holdings  are  needed  by  the 
National  Marine  Fisheries  Service  for 
fishery  management  and  development 
piuposes,  and  by  industry  for  the 
orderly  distribution  and  piui:hase  of 
fishery  products. 

Affected  Public:  Businsses  or  other 
for-profit  organizations. 

Frequency:  Monthly. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Processed  Product  Family  of 
Forms. 

Agency  Form  Number:  NOAA  88-13. 

OMB  Approval  Number:  0648-0018. 

Type  of  Request:  Extension  of  the 
expiration  date. 

Burden:  617  hoiu^. 

Number  of  Respondents:  5,1^1  (some 
more  than  1  response). 

Avg  Hours  Per  Response: 
Approximately  8  minutes. 

Needs  and  Uses:  Data  from  seafood 
processors  and  wholesale  dealers  are 
needed  by  NMFS  to  develop  economic 
forecasts  on  the  impacts  of  fishery 
management  regulations. 

Affected  Public:  Businesses  or  other 
for-profit  institutions. 

Frequency:  Monthly,  annually. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Pacific  Billfish  Angler  Survey. 

Agency  Form  Number:  88-10. 

OMB  Approval  Number:  0648-0020. 
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Type  of  Request:  Extension  of  the 
expiration  date. 

Burden;  175  hoius. 

Number  of  Respondents:  2,500. 

Avg  Hours  Per  Response:  4  minutes. 

Needs  and  Uses:  Recreational 
fishermen  who  have  fished  for  billfish 
in  the  Pacific  Ocean  are  asked  to  report 
on  their  effort  and  catch.  The 
information  obtained  is  used  to 
determine  annual  trends  and  is  used  in 
domestic  and  international  fishery 
management  discussions  and  plans. 

Affected  Public:  Individuals. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Volimtary. 

OAfB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Sea  Grant  Budget. 

Agency  Form  Number:  NOAA  90-4. 

Type  of  Request:  Extension  of  the 
expiration  date. 

Burden:  200  hours. 

Number  of  Respondents:  40  (multiple 
responses). 

Avg  Hours  Per  Response:  15  minutes. 

Needs  and  Uses:  "The  object  of  the  Sea 
Grant  Program  is  to  increase  the 
imderstanding,  assessment, 
development  utilization,  and 
conservation  of  the  Nation's  ocean  and 
coastal  resources.  Both  single  and 
multi-project  grants  are  given.  The 
information  on  the  budget  form  is  used 
by  both  the  grantee  and  grantor  to 
determine  the  cost  of  each  project  and 
to  determine  the  allowability  of 
matching  costs  offered.  Also  is  used  in 
negotiating  costs  and  administrative 
controls  of  expenditiu«s  by  both  parties. 

Affected  Public:  Not-for-profit 
institutions. 

Frequency:  Annually. 

Respondent's  Obligation:  Required  to 
obtain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Saltonstall-Kennedy  (S-K) 
Grant  Application. 

Agency  Form  Number:  NOAA  88-204 
and  88-205. 

OMB  Approval  Number:  0648-0135. 

Type  of  Request:  Revision  of  a 
ciurently  approved  collection. 

Burden:  2,566  hoiu«. 

Number  of  Respondents:  265  (some 
with  multiple  responses). 

Avg  Hours  Per  Response:  Ranges 
between  2  and  13  hoiu^  depending  on 
the  requirement. 

Needs  and  Uses:  Under  the  S-K  Act, 
financial  assistance  is  made  available 
through  the  Secretary  of  Commerce  to 
the  public  for  projects  that  help  to 
strengthen  or  develop  the  U.S.  fishing 


industry.  Information  is  needed  to 
decide  which  projects  should  be  funded 
and  to  monitor  and  assess  the  success  of 
completed  projects. 

Averted  PuWic;  Individuals, 
businesses  or  other  for-profit 
organizations,  not-for-profit 
institutions,  federal,  state,  local  or  tribal 
government. 

Frequency:  On  occasion,  semi- 
annually, annually. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Deep  Seabed  Mining 
Regulations  for  Exploration  Licenses. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0648-0145. 

Type  oj  Request:  Extension  of  the 
expiration  date. 

Burden:  80  hours. 

Number  of  Respondents:  4. 

Avg  Hours  Per  Response:  20  hoiu^. 

Needs  and  Uses:  Information  is 
required  under  the  mandate  of  the  Deep 
Seabed  Hard  Mineral  Resources  Act  for 
the  purpose  of  issuing  exploration 
licenses  for  deep  seabed  mining. 
Licensees  are  required  to  submit  an 
annual  report. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Annually. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340. 

Agent:y:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Applications  and  Reports  for 
Registration  as  a  Taimer  or  Agent. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0648-0179. 

Type  of  Request:  Extension  of  the 
expiration  date. 

Burden:  78  houra. 

Number  of  Respondents:  39. 

Avg  Hours  Per  Response:  2  hours. 

Needs  and  Uses:  Under  the  Marine 
Mammal  Protection  Act,  Alaskan 
natives  may  take  marine  mammals  for 
subsistence  or  for  creating  and  selling 
native  handicrafts.  Possession  of  marine 
mammals  so  taken  is  allowed  only  to 
natives  or  registered  agents  or  tanners. 
The  requested  information  is  needed  to 
register  the  agent  or  tanner  and  to 
monitor  activities  through  reports. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
organizations. 

Frequency:  Annually,  recordkeeping, 
on  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 


Title:  GOES  Weather  Facsimile 
Transmission  System  (WEFAX). 

Agency  Form  Number:  None  assigned. 

OMB  Approval  Number:  0648-0227. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  50  hours. 

Number  of  Respondents:  300. 

Avg  Hours  Per  Response:  10  minutes. 

Needs  and  Uses:  Respondents  are  an 
international  user  commimity  in  the 
public  domain  who  desire  to  receive 
and  use  sateUite-derived  products  from 
GOES,  TIROS,  GMS.  and  METESAT 
satelhte.  NOAA  requires  a  minimal 
amount  of  information  from 
respondents  in  order  to  determine  their 
station  location,  receiving  status,  and 
the  satellites  to  be  received. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
organizations,  not-for-profit 
institutions,  farms,  federal,  state,  local 
or  tribal  governments. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle. 
(202)  395-7340. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Gerald  Tache.  DOC 
Forms  Clearance  Officer,  (202)  482-* 
3271.  Department  of  Commerce.  Room 
5327. 14di  and  Constitution  Avenue, 
N.W.,  Washington,  D.  C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
to  Don  Arbuckle,  OMB  Desk  Officer, 
Room  10202,  New  Executive  Office 
Building,  Washington.  D.C.  20503. 

Dated:  July  31. 1995 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
|FR  Doc.  95-19640  Filed  8-«-95;  8:45  am] 
BtLUNQ  COOC  3S10-CW-F 


Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  foUovdng  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  International  Trade 
Administration.  

Title:  Foreign  Trade  Zone  (FTZ) 
Application. 

Form  Number(s):  None. 

Agency  Approval  Number:  0625- 
0139. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  9715  hours. 
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Number  of  Respondents:  100. 

Avg  Hours  Per  Response:  It  is 
estimated  that  the  range  of  burden  hours 
for  each  category  is  as  follows:  new 
zones,  90-150  hours;  expansions,  15-30 
hours;  subzones,  60-150  hours. 

Needs  and  Uses:  The  Foreign  Trade 
Zone  (FTZ)  Act  requires  that  a  one-time 
application  be  made  to  the  FTZ  Board 
for  authority  to  establish  a  foreign-trade 
zone  project  in  a  port  of  entry 
community.  Applicant  is  normally  a 
dty,  state  port  authority  or  other  public 
or  quasi-pubUc  organization. 

Affected  Public:  Businesses  or  other 
for-profit  institutions  and  State.  Local 
or  Tribal  Government. 

Frequency:  Annual. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Agency:  International  Trade 
Administration 

Title:  Participant  Agreement. 

FonTi  Numbeiis):  ITA-4008P  and  ITA 
4008P-A. 

Agency  Approval  Number:  0625- 
0147. 

Type  of  Request:  Extension  of  a 
cturently  approved  collection. 

Burden:  2500  hours. 

Number  of  Respondents:  7500. 

Avg  Hours  Per  Response:  20  minutes. 

Needs  and  Uses:  The  International 
Trade  Administration  (ITA)  sponsors 
trade  fairs,  trade  and  seminar  missions, 
and  catalogue  or  video-catalogue  shows 
in  which  U.S.  companies  promote  their 
goods  and  services.  The  Participation 
Agreement  establishes  the  dollar 
contribution,  collects  participants 
profile  information,  and  identifies  goods 
to  be  shipped  in  conjimction  with  the 
overseas  trade  event. 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340. 

Agency:  International  Trade 
Administration 

Title:  Format  for  Petition  Requesting 
Relief  Under  U.S.  Countervailing  Duty 
Law. 

Form  Number(s):  ITA-366P. 

Agency  Approval  Number:  0625-0148 

Type  of  Request:  Revision  of  a 
ciurently  approved  collection. 

Burden:  560  hoiu^. 

Number  of  Respondents:  14. 

Avg  Hours  Per  Response:  40  hours. 

Needs  and  Uses:  Under  the  Tariff  Act 
of  1930,  Commerce  is  required  to 
conduct  countervailing  duty  (CVD) 
investigations  when  acceptable  petitions 


are  received  from  an  interested  party. 
Commerce  provides  potential 
petitioners  with  Form  rTA-366P  to 
elicit  the  information  required  by  the 
statute  and  regiUations  for  the  initiation 
of  a  countervailing  investigation.  The 
Information  is  used  by  ITA  in 
determining  whether  a  "coimtervailing 
duty"  investigation  should  be  started.  It 
is  also  used  by  the  International  Trade 
Conunission  in  making  its  "injury 
determination,"  as  required  by  the 
statute. 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle. 
(202) 395-7340. 

Agency:  International  Trade 
Administration/US&FCS/EPS 

Title:  International  Buyer  Program: 
Application  and  Exhibitor  Data. 

Form  Numbeiis):  ITA-4014P,  ITA- 
4102P. 

Agency  Approval  Number:  0625- 
0151. 

Type  of  Request:  Extension  of  a 
oirrently  approved  collection. 

Burden:  919  hours. 

Number  of  Respondents:  4,080. 

Avg  Hours  Per  Response:  3  hours,  20 
minutes. 

Needs  and  Uses:  The  International 
Buyer  Program  focuses  on  U.S.  trade 
shows  which  have  high  export 
potential.  U.S.  Embassies  recruit 
international  buyers  to  attend  these 
shows  and  encoiuBge  them  to  buy  U.S. 
products  and  services.  Information  is 
gathered  from  U.S.  exhibitors 
participating  to  determine  which  U.S. 
companies  are  interested  in  meeting 
with  foreign  visitors  and  to  determine 
the  overseas  business  interests  of  the 
exhibitors.  Export  counseling  and 
services  are  provided  to  the  U.S. 
exhibitors. 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer  Don  Arbuckle, 
(202)  395-7340. 

Agency:  International  Trade 
Administration. 

Title:  OECD  Industrial  Committee 
Subsidies  and  Structural  Adjustment 
Questionnaire. 

Form  Numberfs):  None. 

Agency  Approval  Number:  0625-0223 

Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Burden:  1,120  hours. 


Number  of  Respondents:  40. 

Avg  Hours  Per  Response:  V*  hour. 

Needs  and  Uses:  The  U.S  is  a  member 
of  the  Organization  for  Economic 
Cooperation  and  Development  (OECD) 
and  is  participating  in  the  OECD 
Industrial  Subsidies  Database  project. 
The  U.S.  is  required  to  provide 
information  on  State.  Federal  support  to 
manufacturing  from  1989-93.  The  U.S. 
will  receive  access  to  information 
submitted  by  other  member  countries. 

Affected  Public:  Federal  Government 
£uid  State,  Local  or  Tribal  Government. 

Frequency:  One-time  collection. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Application  for  Dean  John  A. 
Knauss  Policy  Fellowship. 

Form  Numberis):  None. 

Agency  Approval  Number:  None. 

Type  of  Request:  Existing  Collection. 

Burden: 100. 

Number  of  Respondents:  50. 

Avg  Hours  Per  Response:  2  hours. 

Needs  and  Uses:  The  National  Sea 
Grant  Federal  Fellows  Program  was 
established  to  provide  a  imique 
educational  experience  to  students 
enrolled  in  graduate  programs  related  to 
marine  or  Great  Lakes  studies.  The 
program  matches  highly  qualified 
students  with  "hosts"  in  the  Legislative 
Branch,  the  Executive  Branch,  or 
appropriate  associations/institutions 
located  in  Washington,  D.C.  A  written 
application  must  be  submitted  to  be 
considered  for  the  fellowship. 

Affected  Public:  Not-for-profit 
organizations. 

Frequency:  One-time  collection. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Emergency  Beacon 
Registrations. 

Fonn  Number{s):  None. 

Agency  Approval  Number:  None. 

Type  of  Request:  Existing  Collection. 

Burden:  1,250. 

Number  of  Respondents:  5,000. 

Avg  Hours  Per  Response:  15  minutes. 

Needs  and  Uses:  This  information 
collection  is  needed  to  support  the 
mission  of  the  satellite-aided  search 
and  rescue  program  known  as  COSPAS- 
SARSAT.  Under  this  program  distress 
signals  are  detected  through  NOAA's 
weather  satellites,  and  transmitted  to 
the  Mission  Control  Center.  The  Center 
alerts  the  appropriate  rescue  forces 
worldwide. 


Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations.  Not  for-profit 
institutions,  Federal  Government  and 
State,  Local  or  Tribal  Government. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340. 

Agency:  NOAA  General  Counsel  for 
Ocean  Services. 

Title:  Involuntary  Child  and  Spousal 
Support  Allotments  NOAA  Corps 
Officers. 

Form  Number(s):  None. 

Agency  Approval  Number:  0648- 
0242. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  1. 

Number  of  Respondents:  1. 

Avg  Hours  Per  Response:  1. 

Needs  and  Uses:  Individuals  entitled 
to  (unpaid)  spousal  and/or  child 
support  from  NOAA  Corps  officers  may 
submit  substantiating  information  in 
order  to  have  money  deducted  from  the 
officer's  paycheck. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OME  DesJt  O^cer;  Don  Arbuckle. 
(202) 395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Billfish  Tagging  Report.  NOAA 
Corps  Officers. 

Form  Numberfs):  88-162. 

Agency  Approval  Number:  0648- 
0009. 

Type  of  Request:  Extension  of  a 
ciurently  approved  collection. 

Burden:  45  hoiu^. 

Number  of  Respondents:  1,500. 

Avg  Hours  Per  Response:  .03  hoiu-. 

Needs  and  Uses:  Anglers  who 
volunteer  to  tag  billfish  are  requested  to 
submit  a  short  report  on  the  species  and 
size  of  the  fish  tagged  and  the  tagging 
location.  This  information  is  needed  if 
information  on  the  recovery  of  the  tag  is 
to  have  any  value.  Data  obtained  from 
the  tagging  program  are  used  to 
determine  grovvth  rates  and  migratory 
patterns  of  billfish.  Resulting  analyses 
are  used  in  developing  fishery 
management  plans. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration,  National 
Marine  Fisheries  Service  (NMFS). 


Title:  Atlantic  Tuna  Fisheries. 

Form  Number(s):  None. 

Agency  Approval  Number:  0648- 
0168. 

Type  o/i?equesf;  Extension  of  a 
currently  approved  collection. 

Burden: 56. 

Number  of  Respondents:  5. 

Avg  Hours  Per  Response:  10.6  hours. 

Needs  and  Uses:  The  U.S.  is  a 
member  of  the  International 
Commission  for  the  Conservation  of 
Atiantic  Tunas  (ICCAT). 
Membercoimtries  are  required  to  report 
tuna  catches  made  by  their  flag  ships  in 
the  Commission's  regulatory  area.  "To 
comply  with  this  requirement,  vessels 
are  reqvured  to  keep  a  daily  fishing  log 
providing  a  variety  of  data.  NMFS  and 
ICCAT  biologists  use  the  information  to 
study  the  effects  of  fishing  on  tima 
abundance.  If  NMFS  did  not  collect  the 
data,  the  U.S.  would  not  meet  its 
responsibilities  to  ICATT. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  Annual. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Agency:  NOAA/OAR/National  Sea 
Grant  Program. 

Title:  SeJa  Grant  Project  Summary. 

Form  Number(s):  None. 

Agency  Approval  Number:  0648- 
0019. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden: 240. 

Number  of  Respondents:  40. 

Avg  Hours  Per  Response:  20  minutes. 

Needs  and  Uses:  Tne  U.S.  is  a 
member  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT). 
Membercoimtries  are  required  to  report 
tuna  catches  made  by  their  flag  ships  in 
the  Commission's  regulatory  area.  To 
comply  with  this  requirement,  vessels 
are  required  to  keep  a  daily  fishing  log 
providing  a  variety  of  data.  NMFS  and 
ICCAT  biologists  use  the  information  to 
study  the  effects  of  fishing  on  tuna 
abundance.  If  NMFS  did  not  collect  the 
data,  the  U.S.  would  not  meet  its 
responsibilities  to  ICATT. 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Frequency:  Annual. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  Room 
5312, 14tii  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 


Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle,  OMB  Desk  Officer,  Room 
10202  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  August  4, 1995. 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
(FR  Doc.  95-19687  Filed  8-8-95;  8:45  am) 
BILUNO  CODE  3810-CW-F 


Bureau  of  Export  Administration 

[Docket  No.  5118-01] 

Reaitet(  Semi-Conductor  Co.  Ltd.,  6F, 
No.  4  Fu-Shon  Street,  Taipei,  Taiwan, 
Respondent;  Decision  and  Order  of 
Default 

On  July  12, 1995,  the  Administrative 
Law  Judge  (ALJ)  issued  a  Recommended 
Decision  and  IDefauU  Order  in  the 
above-captioned  matter.  The 
Recommended  Decision  and  Default 
Order,  a  copy  of  which  is  attached 
hereto  and  made  a  part  hereof,  has  been 
referred  to  me  for  final  action.  After 
describing  the  facts  of  the  case  and  his 
findings  based  on  those  facts,  the  ALJ 
found  that  Reaitek  Semi-Conductor  Co. 
Ltd.  committed  one  violation  of  section 
787.2  of  the  Regulations  (EAR)  by 
causing,  aiding,  or  abetting  the  export  in 
1990  of  U.S.-origin  Trident  TVGA  8800 
and  TVGA  8900  graphic  chip 
technology  from  the  United  States  to 
Taiwan  without  the  written  letter  of 
assurance  required  by  Section  779.4  of 
the  Regulations. 

The  ALJ  found  that  the  appropriate 
penalty  for  the  violations  should  be  that 
the  Respondent  and  all  successors, 
assignees,  officers,  representatives, 
agents  and  employees  be  denied  for  a 
period  of  five  years  from  this  date  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  in  the  United  States  or 
abroad  involving  commodities  or 
technical  data  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Export  Administration 
Regulations. 

Based  on  my  review  of  the  entire 
record,  I  affirm  the  Recommended 
Decision  and  Default  Order  of  the 
Administrative  Law  Judge. 

This  constitutes  final  agency  action  in 
this  matter. 


JMI 
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Dated:  August  3, 1995. 
WiUum  A.  Reinscfa, 
Under  Secretary  for  Export  Administration. 

Recommended  Decision  and  Default 
Order 

On  March  31, 1995.  the  Office  of 
Export  Enforcement,  Biu-eau  of  Export 
A(hninistration,  United  States 
Department  of  Commerce  (hereinafter, 
the  "Department"),  issued  a  charging 
letter  initiating  an  administrative 
proceeding  against  Realtek  Semi- 
conductor Co.  Ltd.  (hereinafter, 
"Realtek"),  a  Taiwanese  entity.  The 
charging  letter  alleged  that  Realtek 
committed  one  violation  of  the  Export 
Administration  Regulations  (currently 
codified  at  15  C.F.R.  Parts  768-799 
(1995))  (hereinafter,  the  "Regulations"),* 
issued  pursuant  to  the  Export 
Administration  Act  of  1979,  as  amended 
(currently  codified  at  50  U.S.C.A.  app. 
§§2401-2420  (1991,  Supp.  1993,  and 
Pub.  L.  No.  103-277,  July  5, 1994)) 
(hereinafter,  the  "Act").2 

Specifically,  the  charging  letter 
alleged  that,  on  or  about  April  1, 1990, 
Realtek  caused,  aided,  or  abetted  the 
export  from  the  United  States  to  Taiwan 
of  U.S.-origin  Trident  TVGA  8800  and 
TVGA  8900  technology  without  the 
written  letter  of  assurance  required  by 
Section  779.4  of  the  Regulations. 
Accordingly,  the  Department  alleged 
that  Realtek  conunitted  one  violation  of 
Section  787.2  of  the  Regulations. 

The  charging  letter  was  served  on 
Realtek  on  April  12, 1995.  Realtek  failed 
to  file  an  answer  within  30  days  after 
service  pursuant  to  Section  788.7(a)  of 
the  Regulations.  On  Jime  5, 1995, 1 
ordered  the  E)epartment  to  file  a 
proposed  order  together  with  any 
evidence  in  support  of  the  allegation  in 
the  charging  letter. 

On  the  basis  of  the  Department's 
submission  and  all  of  the  supporting 
evidence  presented,  I  have  determined 
that  Realtek  violated  Section  787.2  of 
the  Regulations  by  causing,  aiding,  or 
abetting  the  export  from  the  United 
States  to  Taiwan  of  U.S.-origin  Trident 
TVGA  8800  and  TVGA  8900  technology 
without  the  written  letter  of  assurance 
required  by  Section  779.4  of  the 
Regulations. 

The  Department  urges  as  a  sanction 
that  Realtek's  export  privileges  be 
denied  for  a  period  of  five  years.  I 


'  The  alleged  violation  occurred  during  1990.  The 
Regulations  governing  the  violation  are  found  in  the 
1990  version  of  the  Code  of  Federal  Regulations, 
codified  at  IS  CF.R.  ParU  768-799  (1990). 

'The  Act  expired  on  August  20, 1994.  Executive 
Order  12924  (59  Fed.  Reg.  43437,  August  23, 1994) 
continued  the  Regulations  in  effect  under  the 
International  Emergency  Economic  Powers  Act  (50 
U.S.CA.  §S  1701-1706  (1991)). 


concur  in  the  Department's 
recommendation. 

Accordingly,  it  is  therefore  ordered. 

First,  that  all  outstanding  individual 
validated  Ucenses  in  which  Realtek 
appears  or  participates,  in  any  manner 
or  capacity,  are  hereby  revoked  and 
shall  be  returned  forthwith  to  the  Office 
of  Exporter  Services  for  cancellation. 
Further,  all  of  Realtek's  privileges  of 
participating,  in  any  maimer  or 
capacity,  in  any  special  licensing 
procediu«,  including,  but  not  limited  to, 
distribution  licenses,  are  hereby 
revoked. 

Second,  Realtek,  with  an  address  at 
6F,  No.  4  Fu-Shon  Street,  Taipei, 
Taiwan,  and  all  successors,  assigns, 
officers,  representatives,  agents,  and 
employees,  shall,  for  a  period  of  five 
years  from  the  date  of  final  agency 
action,  be  denied  all  privileges  of 
participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  and 
subject  to  the  Regulations. 

A.  Without  limiting  the  generality  of 
the  foregoing,  participation,  either  in  the 
United  States  or  abroad,  shall  include 
participation,  directly,  or  indirectly,  in 
any  manner  or  capacity:  (i)  as  a  party  or 
as  a  representative  of  a  party  to  any 
export  license  application  submitted  to 
the  Department;  (ii)  in  preparing  or 
filing  with  the  Department  any  export 
license  application  or  request  for 
reexport  authorization,  or  any  document 
to  be  submitted  therewith;  (iii)  in 
obtaining  from  the  Department  of  using 
any  validated  or  general  export  license, 
reexport  authorization,  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing.  Using,  or  disposing 
of,  in  whole  or  in  part,  any  commodities 
or  technical  data  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data. 

B.  After  notice  and  opportunity  for 
comment  as  provided  in  Section 
788.3(c)  of  the  Regulations,  any  person, 
firm,  corporation,  or  business 
organization  related  to  Realtex  by 
affiliation,  ownership,  control,  or 
position  of  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
subject  to  the  provisions  of  this  Order. 

C.  As  provided  by  Section  787.12(a)  of 
the  Regulations,  without  prior 
disclosure  of  the  facts  to  and  specific 
authorization  of  the  Office  of  Exporter 
Services,  in  consultation  with  the  Office 


of  Export  Enforcement,  no  person  may 
directly  or  indirectly,  in  any  manner  or 
capacity:  (i)  apply  for,  obtain,  or  use  any 
license,  Shipper's  Exporter  Declaration, 
bill  of  lading,  or  other  export  control 
document  relating  to  an  export  or 
reexport  of  commodities  or  technical 
data  by,  to.  or  for  another  person  then 
subject  to  an  order  revoking  or  denying 
his  export  privileges  or  then  excluded 
from  practice  before  the  Bureau  of 
Export  Administration;  or  (ii)  order, 
buy,  receive,  use,  sell,  deliver,  store, 
dispose  of,  forward,  transport,  finance, 
or  otherwise  service  or  participate:  (a)  in 
any  transaction  which  may  involve  any 
commodity  or  technical  data  from  the 
United  States;  (b)  in  any  reexport 
thereof;  or  (c)  in  any  other  transaction 
which  is  subject  to  the  Export 
Administration  Regulations,  if  the 
person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in,  directly  or  indirectly,  any  of  these 
transactions. 

Third,  that  a  copy  of  this  Order  shall 
be  served  on  Realtek  and  on  the 
Department. 

Fourth,  that  this  Order,  as  affirmed  or 
modified,  shall  become  effective  upon 
entry  of  the  final  action  by  the  Under 
Secretary  for  Export  Administration,  in 
accordance  with  the  Act  (50  U.S.C.A. 
app.  §  2412(c)(1))  and  the  Regulations 
(15  CFR  788.23). 

Dated:  July  12, 1995. 
Edward  J.  Kuhlmann, 

Administrative  Law  Judge. 

To  be  considered  in  the  30  day  statutory 
review  process  which  is  mandated  by  Section 
13(c)  of  the  Act,  submissions  must  be 
received  in  the  Office  of  the  Under  Secretary 
for  Export  Administration,  U.S.  Department 
of  Commerce,  14th  &  Constitution  Avenue 
NW..  Room  3898B,  Washington.  D.C.  20230, 
within  12  days.  Replies  to  the  other  party's 
submission  are  to  be  made  within  the 
following  8  days.  15  CFR  788.23(b),  50  FR 
53134  (1985).  Pursuant  to  Section  13(c)(3)  of 
the  Act,  the  order  of  the  final  order  of  the 
Under  Secretary  may  be  appealed  to  the  U.S. 
Court  of  Appeals  for  the  District  of  Columbia 
within  15  days  of  its  issuance. 

[FR  Doc.  95-19686  Filed  8-8-95;  8:45  am] 
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Intemtional  Trade  Administration 

[A-357-804] 

Silicon  Metal  From  Argentina; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
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ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review 
and  termination  in  peut. 

SUMMARY:  In  response  to  a  request  from 
petitioners,  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumpting  duty  order  on  silcon 
metal  from  Argentina.  Petitioners 
requested  that  the  review  cover  two 
manufacturers/exporters, 
Electrometalurgica  Andian,  S.A.I.C. 
(Andina)  and  Silarsa,  S.A.  (Silarsa),  and 
the  period  September  1, 1993  through 
August  31, 1994.  However,  within  90 
days  of  the  publication  of  the 
Department's  initiation  notice,  the 
petitioners  withdrew  their  request  for 
review  of  Andina  in  accordance  with  19 
CFR  §  353.22(a).  Because  no  other  party 
requested  a  review  of  Andina,  we  are 
terminating  this  administrative  review 
with  respect  to  Andina.  Petitioners  did 
not  withdraw  their  request  with  respect 
to  Silarsa. 

Since  Silarsa  did  not  provide  the 
information  requested  by  the 
Department  in  its  questionnaire,  we 
were  unable  to  conduct  an 
'  administrative  review  of  this  firm.  We 
have,  therefore,  preliminary  determined 
to  use  the  best  information  available 
(BIA)  and  have  assigned  to  Silarsa  a 
24.62  percent  margin,  the  highest 
margin  obtained  in  any  review  of  this 
order.  Interested  parties  are  invited  to 
comment  on  these  preUminary  results. 
EFFECTIVE  DATE:  August  9, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  McPhiUips  or  John  Kugelman, 
Office  of  Antidumping  CompUance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-5253. 
SUPPLEMENTARY  INFORMATION:  On 
September  26, 1991,  the  Department 
published  in  the  Federal  Register  (56 
FR  48779)  the  antidumping  duty  order 
on  sihcon  metal  fix>m  Argentina.  On 
September  2, 1994,  the  £)epartment 
published  in  the  Federal  Register  (59 
FR  45664)  a  notice  of  "Opportunity  to 
Request  an  Administrative  Review"  of 
this  antidumping  duty  order  for  the 
period  September  1, 1993  through 
August  31, 1994.  We  received  timely 
requests  on  September  30, 1994,  to 
conduct  an  administrative  review  of 
Andina  and  Silarsa  from  a  group  of  four 
domestic  producers  of  silicon  metal  (the 
petitioners):  American  Silicon 
Technologies,  Elkem  Metals  Company, 
Globe  Metallurgical,  Inc.,  and  SKW 
Metals  and  Alloys,  Inc. 

On  October  13, 1994,  in  accordance 
with  19  §  CFR  353.22(c),  we  pubUshed 


notice  of  initiation  (59  FR  51939) 
covering  the  two  manufacturing/exports 
named  above. 

Applicable  Statute  and  Regulations 

The  Department  is  conducting  this 
review  in  accordance  with  section 
751(a)  of  the  Tariff  Act.  Unless 
otherwise  indicated,  all  citations  of  the 
statute  and  the  Department's  regulations 
are  in  reference  to  the  provisions  as  they 
existed  on  December  31, 1994. 

Scope  of  the  Review 

The  product  covered  by  the  review  is 
siUcon  metal.  During  the  less-than-fair- 
value  (LTFV)  investigation,  silicon 
metal  was  described  as  containing  at 
least  96.00  percent,  but  less  than  99.99 
percent,  silicon  by  weight.  In  response 
to  a  request  by  petitioners  for 
clarification  of  the  scope  of  the 
antidumping  duty  order  on  siUcon 
metal  from  the  People's  Republic  of 
China  (PRC),  the  Department 
determined  that  material  with  a  liigher 
aluminum  content  containing  between 
89.00  and  96.00  percent  silicon  by 
weight  is  the  same  class  or  kind  of 
merchandise  as  silicon  metal  described 
in  the  less-than-fair-value  (LTFV) 
investigation  [Final  Scope  Rulings — 
Antidumping  Duty  Orders  on  Silicon 
Metal  from  the  People's  Republic  of 
China,  Brazil,  and  Argentina  (February 
3, 1993)).  Therefore,  such  material  is 
within  the  scope  of  the  orders  on  silicon 
metal  bora  the  PRC,  Brazil,  and 
Argentina.  Silicon  metal  is  currently 
provided  for  under  subheadings 
2804.69.10  and  2804.69.50  of  the 
Harmonized  Tariff  Schedule  (HTS)  and 
is  commonly  referred  to  as  a  metal. 

Semiconductor-grade  silicon  (silicon 
metal  containing  by  weight  not  less  than 
99.9  percent  of  silicon  metal  and 
provided  for  in  subheading  2804.61.00 
of  the  HTS)  is  not  subject  to  this  order. 
The  HTS  subheadings  are  provided  for 
convenience  and  U.S.  Customs  Service 
purposes  only;  our  written  description 
of  the  scope  of  the  proceedings  is 
dispositive. 

iTiis  review  covers  two  manufactures/ 
exporters  of  siUcon  metal  to  the  United 
States.  Andina  and  Salarsa.  The  period 
of  review  (POR)  is  September  1, 1993 
through  August  31, 1994. 

Best  Information  Available 

In  accordance  with  section  776(c)  of 
the  Tariff  Act,  we  have  preliminarily 
determined  that  the  use  of  BIA  is 
appropriate  for  Silarsa.  The 
E)epartment's  regulations  provide  that 
we  may  take  into  account  whether  a 
party  refuses  to  provide  information  (19 
CFR  §  353.37(b))  in  selecting  BIA. 
Generally,  whenever  a  company  refuses 


to  cooperate  with  the  Department,  or 
otherwise  significantly  impedes  the 
proceeding,  the  Department  uses  as  BIA 
the  highest  rate  for  any  company  for  the 
same  class  or  kind  of  merchandise  for 
the  current  or  any  prior  segment  of  the 
proceeding.  When  a  company 
substantially  cooperates  with  our 
requests  for  information,  but  fails  to 
provide  all  the  information  requested  in 
a  timely  manner  or  in  the  form 
requested,  we  use  as  BIA  the  higher  of 
(1)  the  highest  rate  (including  the  "all 
others"  rate)  ever  apphcable  to  the  firm 
for  the  same  class  or  kind  of 
merchandise  from  the  same  country 
from  either  the  LTFV  investigation  or  a 
prior  administrative  review;  or  (2)  the 
highest  calculated  rate  in  the  review  for 
any  firm  for  the  same  class  or  Idnd  of 
merchandise  from  the  same  coimtry.  See 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  the  Federal  Republic  of 
Germany,  et.  al.;  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  56  FR  31692,  (Fed.  Cir.  1993).     * 

On  October  26, 1994,  the  Department 
sent  questionnaires  to  Andina  and 
Silarsa  requesting  their  respective 
responses  to  company-specific 
information  needed  to  conduct  the 
administrative  review.  The  deadline  for 
submission  of  the  respondents' 
information  was  IDecember  28,  1994. 
Andina  submitted  its  response  in  a 
timely  manner.  However,  petitioners 
subsequently  withdrew  their  request  for 
review  of  Andina  in  accordance  with  19 
CFR  §  353.22(a)(5)  of  the  Department's 
regulations.  The  Department,  therefore, 
is  terminating  its  review  with  respect  to 
Andina.  On  December  29, 1994,  Silarsa 
requested  that  it  be  excused  from 
responding  to  the  Department's 
antidumping  duty  request  for 
information  as  it  had  exported  only  a 
small  amoiuit  of  silicon  metal  in 
October  1993.  Moreover,  Silarsa  stated 
that  it  had  ceased  to  produce  silicon 
metal  as  of  January  1994  (see  letter  from 
Silarsa  to  the  Department  dated 
December  29,  1994).  Absent  a  timely 
filed  withdrawal  of  the  petitioners' 
review  request,  pursuant  to  19  CFR 
§  353.22(a),  the  Department  is  obUgated 
to  conduct  an  administrative  review 
following  specific  procedures  after 
receipt  of  a  timely  request  for  review 
from  an  interested  party,  pursuant  to  19 
CFR  §  353.22(c).  In  this  instance,  the 
petitioners  did  not  withdraw  their 
request  for  review  of  Silarsa.  Neither  the 
voliune  of  Silarsa's  exports  to  the 
United  States,  nor  its  claim  that  it 
ceased  producing  silicon  metal  is 
relevant  to  the  Department's  obligation 
to  conduct  this  administrative  review. 
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Since  Silarsa  did  export  silicon  metal  to 
the  United  States  during  the  POR  in 
question,  but  failed  to  provide  the 
Department  with  the  information 
needed  to  conduct  the  administrative 
review,  we  consider  the  firm  to  be 
uncooperative,  and  we  have  used  as  BIA 
24.62  percent,  the  highest  rate  ever 
determined  in  this  proceeding.  This  rate 
is  Silarsa's  BIA  rate  from  the  first 
administrative  review  of  this 
antidumping  duty  order. 

'Preliminary  Results  of  Review 

We  preliminarily  determine  the 
margin  for  this  administrative  review  to 
be: 


Manufacturer/exporter 


Silarsa,  SA 


Margin 


24.62 


Parties  to  the^roceeding  may  request 
disclosure  within  5  days  and  interested 
parties  may  request  a  hearing  not  later 
than  10  days  after  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  pubUcation  of  this  notice. 
Rebuttal  briefs,  limited  to  issues  raised 
in  case  briefs,  may  be  filed  no  later  than 
7  days  after  the  time  limit  for  filing  case 
briefe.  Any  hearing,  if  requested,  will  be 
held  7  days  after  the  scheduled  date  for 
submission  of  rebuttal  briefs.  Copies  of 
case  briefs  and  rebuttal  briefs  must  be 
served  on  interested  parties  in 
accordance  with  19  CFR  §  353.38(e). 
Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  imder 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  any  event  not 
later  than  the  date  the  case  briefs  are 
due,  imder  19  CFR  §  353.38(c).  The 
Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing. 

Upon  completion  of  the  final  results 
of  this  review,  the  Department  will 
determine,  and  the  Customs  Service 
shall  assess,  antidiunping  duties  on  all 
appropriate  entries.  The  Department 
Mdll  issue  appraisement  instructions  on 
each  exporter  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consimiption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
for  by  section  751(a)(1)  of  the  Tariff  Act: 


(1)  The  cash  deposit  rate  for  the 
reviewed  companies,  in  the  event  the 
order  is  not  revoked  in  part,  will  be  the 
rate  established  in  the  final  results  of 
this  review;  (2)  for  previously  reviewed 
or  investigated  companies  not  listed 
above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
pubUshed  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  LTFV  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  for  all  other 
producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  8.65  percent,  the  "all  others"  rate 
from  the  LTFV  investigation.  These 
deposit  requirements,  when  imposed, 
shall  remain  in  effect  until  pubUcation 
of  the  final  results  of  the  next 
administrative  review.  This  notice  also 
serves  as  a  preliminary  reminder  to 
importers  of  their  responsibifity  under 
19  CFR  §  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumpmg  duties  prior  to  liquidation 
of  the  relevant  entries  during  tiiis 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidiunping  duties 
occiured  and  the  subsequent  assessment 
of  double  antidiunping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  §  353.22(c)(5)  of  the 
Department's  regulations. 

Dated:  July  26. 1995. 
Susan  G.  rtiiiiuuii, 
Assistant  Secretary  for  Import 
Administration. 

[PR  Doc.  95-19693  Filed  8-8-95;  8:45  am| 
BILUNO  COM  3610-OS-M 


International  Trade  Administration 

Revocation  of  Countervailing  Duty 
Orders 

AGENCY:  Impori  Administration, 
International  Trade  Administration. 
Dei}artment  of  Commerce. 
ACTION:  Notice  of  revocation  of 
countervailing  duty  orders. 

SUMMARY:  Pursuant  to  section  753(b)(4) 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  the  International  Trade 
Commission  (the  Commission)  has 
issued  a  negative  injury  determination 
with  resi>ect  to  each  of  the 
countervailing  duty  orders  fisted  in  the 
Appendix  to  this  notice.  Therefore, 
pursuant  to  section  753(b)(3)(B)  of  the 


Act,  the  Department  of  Commerce  (the 
Department)  is  notifying  the  pubUc  of 
its  revocation  of  these  countervailing 
duty  orders. 

EFFECTIVE  DATE:  August  9,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Lebowitz  or  Cameron  Cardozo. 
Office  of  Coimtervailing  Compliance. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue  NW..  Washington, 
DC  20230;  telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Baclcground 

On  May  26. 1995.  the  Department 
published  a  notice  in  the  Federal 
Register  which  informed  domestic 
interested  parties  of  their  right  imder 
section  753(a)  of  the  Act  to  request  an 
injury  investigation  bom  the 
Commission  with  respect  to  certain 
outstanding  countervailing  duty  orders 
issued  pursuant  to  former  section  303  of 
the  Act.  Countervailing  Duty  Order; 
Opportunity  To  Request  a  Section  753 
Injury  Investigation,  60  FR  27693  (May 
26. 1995).  amended  60  FR  32942  (June 
26. 1995).  In  conjunction  with  this 
notice,  the  Department  sent  lettere  to 
domestic  interested  parties  notifying 
them  of  their  right  to  request  an  injury 
investigation  covering  the  subject  orders 
pursuant  to  section  753(a)  of  the  Act. 
The  notice  and  letter  advised  parties 
that  failure  to  submit  a  timely  request 
for  an  injury  investigation  would  result 
in  the  revocation  of  the  subject  order(s). 

The  Commission  has  notified  the 
Department  that  it  did  not  receive  a 
timely  request  under  section  753(a) 
covering  any  of  the  countervailing  duty 
orders  listed  in  the  Appendix  and. 
therefore,  a  negative  injury 
determination  has  been  made  with 
respect  to  these  orders  pursuant  to 
section  753(b)(4)  of  the  Act.  19  U.S.C. 
1675b(b)(4).  As  a  resuh.  the  Department 
hereby  revokes  these  countervailing 
duty  orders  pursuant  to  section 
753(b)(3)(B)  of  the  Act  and  will  refund, 
with  interest,  any  estimated 
countervaiUng  duties  collected  since 
January  1. 1995,  the  period  during 
which  Uquidation  was  suspended 
pursuant  to  section  753(a)(4)  of  the  Act.' 


■  At  the  time  the  order  on  Ferrosilicon  from 
Venezuela  was  issued,  part  of  the  merchandise 
(non-dutiable)  covered  by  the  order  was  subject  to 
the  requirement  of  an  affirmative  determination  of 
material  injury  under  section  303  of  the  Act  See 
"Notice  of  Opportunity  to  Request  a  Section  753 
Injury  Investigation,"  60  FR  27963,  at  27964 
column  3,  footnote  1  (May  26, 1995).  The 
Department,  therefore,  partially  revokes  the  order 
on  Ferrosilicon  from  Venezuela  with  respect  to 
subject  merchandise  entered  on  or  after  January  1. 
1995  under  the  following  HTS  numbers: 
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Dated:  August  3, 1995. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 


Appendix 


Country 


Case  name/numt)er 


Date/FR  of  order 


Argentina 
Argentina 

Argentina 
Argentina 
Argentina 
Argentina 
Argentina 
Argentina 

Argentina 


Malaysia 

Mexico 

Mexico 

Mexico 

New  Zealand 
New  Zealand 
New  Zealand 
New  Zealand 

Peru 

Peru 

Peru 

Peai 

South  Africa .. 

Sri  Lanka  

Ttwiland 

Thailand 

Thailand 

Thailand 

Thailand 

Thailand 

Venezuela 


Venezuela . 


Apparel  (C-357-404)  

Cartxjn  Steel— Cold-Rolled  Flat  Products  (C- 
357-005). 

Leather  Wearing  Apparel  (C-357-001)  

Une  Pipe  (C-357-601)  

Non-Rubber  Footwear  (C-357-052) „ 

Standard  Pipe  {C-357-801)  

Textile  Mill  Products  (C-357-404) 

Tubing,  Heavy-Walled  Rectangular  (C-357- 
801). 

Tubing,  Light-Walled  Rectangular  (C-357- 
801). 

Wire  Rod,  Carbon  Steel  (C-557-701) 

Ceramic  Tile  (C-201-003)  

Leather  Wearing  Apparel  (C-201-001) 

Textile  Mill  Products  (C-201-405) 

Brazing  Copper  Rod  &  Wire  (C-61 4-501)  

Steel  Wire  (C-61 4-601) 

Steel  Wire  Nails  (0614-701)  

Wire  Rod,  Carbon  Steel  (C-61 4-504)  

Cotton  Sheeting  and  Sateen  (C-333-001) 

Cotton  Yam  (C-333-002)  

Rebar  (C-333-602) 

Textile  Mill  Products  (C-333-402) 

Ferrochrome  (C-791-001) 

Textile  Mill  Products  (C-542-401) 

Apparel  (C-549-401)  

Butt-Wekj  Pipe  Fittings  (C-549-804)  

Malleable  Iron  Pipe  Fittings  (C-549-803)  

Pipe  and  Tutje  (C-549-501) 

Rice  (C-549-503)  

Steel  Wire  Nails  (C-549-701)  

Circular  Welded  Nonalloy  Steel  Pipe  (C-307- 
806). 

Fen'osilicon  (C-307-«)8) '  


3/12/85;  50  FR  9846 
4/26/84;  49  FR  18006 

3/18/83;  48  FR  11480 
9/27/88;  53  FR  37619 
1/17/79;  44  FR  3474 
9/27/88;  53  FR  37619 
3/12/85;  50  FR  9846 
9/27/88;  53  FR  37619 

9/27/88;  53  FR  37619 

4/22/88;  53  FR  13303 
5/10/82;  47  FR  20012 
4/10/81;  46  FR  21357 
3/18/85;  50  FR  10824 
8/5/85;  50  FR  31638 
9/2/86:51  FR31156 
10/5/87;  52  FR  37196 
3/7/86;  51  FR  7971 
2/1/83;  48  FR  4501 
2/1/83;  48  FR  4508 
11/27/85;  50  FR  48819 
3/12/85;  50  FR  9871 
4/9/81;  46  FR  21155 
3/12/85;  50  FR  9826 
3/12/85;  50  FR  9818 
1/18/90;  55  FR  1695 
2/10/89;  54  FR  6439 
8/14/85;  50  FR  32751 - 
4/10/86;  51  FR  12356 
10/2/87;  52  FR  36987 
9/17/92;  57  FR  42964 

5/10/93;  58  FR  30770 


/1/This  is  only  a  partial  revocation  pertaining  to  entries  under  the  following  HTS  numt)ers:  7202.21.7500  and  720221.9000.  An  order  still  re- 
mains on  Ferrosilicon  from  Venezuela,  covering  the  following  HTS  numbers:  7202.21.1000,  7202.21.5000.  720229.0010.  and  720229.0050. 


[C-47S-815] 

Notice  Of  Countervailing  Duty  Order: 
Small  Diameter  Circular  Seamless 
Cart>on  and  Alloy  Steel  Standard,  Une 
and  Pressure  Pipe  ("Seamless  Pipe") 
From  Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  August  8, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Wilkniss,  Office  of  Coimtervailing 
Investigations,  Import  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  D.C.  20230;  telephone 
(202)  482-0588. 


Applicable  Statute  and  Reguladons 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31. 1994. 

Scope  of  Investigation  and  Order 

The  scope  of  this  investigation  and 
order  includes  small  diameter  seamless 
carbon  and  alloy  standard,  line  and 
pressure  pipes  (seamless  pipes) 
produced  to  the  ASTM  A-335,  ASTM 
A-106,  ASTM  A-53  and  API  5L 
specifications  and  meeting  the  physical 
parameters  described  below,  regardless 
of  application.  The  scope  of  this 
investigation  and  order  also  includes  all 
products  used  in  standard,  line,  or 
pressure  pipe  applications  and  meeting 


the  physical  parameters  below, 
regardless  of  specification. 

For  purposes  of  this  investigation, 
seamless  pipes  are  seamless  carbon  and 
alloy  (other  than  stainless)  steel  pipes, 
of  circular  cross-section,  not  more  than 
114.3  mm  (4.5  inches)  in  outside 
diameter,  regardless  of  wall  thickness, 
manufacturing  process  (hot-finished  or 
cold-drawTi),  end  finish  (plain  end, 
bevelled  end,  upset  end,  threaded,  or 
threaded  and  coupled),  or  surface  finish. 
These  pipes  are  commonly  known  as 
standard  pipe,  line  pipe  or  pressure 
pipe,  depending  upon  the  application. 
They  may  also  be  used  in  structural 
applications.  Pipes  produced  in  non- 
standard wall  thicknesses  are  commonly 
referred  to  as  tubes. 

The  seamless  pipes  subject  to  these 
investigations  are  currently  classifiable 


7202.21.7500  and  7202.21.9000.  The  order  remains 
in  effect  with  respect  to  all  subject  merchandise 
entered  under  the  following  HTS  numbers: 


7202.21.1000.  7202.21.5000.  7202.29.0010. 
7202.29.0050. 
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imder  subheadings  7304.10.10.20, 
7304.10.50.20.  7304.31.60.50, 
7304.39.00.16,  7304.39.00.20, 
7304.39.00.24,  7304.39.00.28, 
7304.39.00.32,  7304.51.50.05, 
7304.51.50.60.  7304.59.60.00, 
7304.59.80.10,  7304.59.80.15, 
7304.59.80.20,  and  7304.59.80.25  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS). 

The  following  information  further 
defines  the  scope  of  this  investigation, 
which  covers  pipes  meeting  the 
physical  parameters  described  above: 

Specifications,  Characteristics  and 
Uses:  Seamless  pressure  pipes  are 
intended  for  the  conveyance  of  water, 
steam,  petrochemicals,  chemicals,  oil 
products,  natural  gas  and  other  liquids 
and  gasses  in  industrial  piping  systems. 
They  may  carry  these  substances  at 
elevated  pressures  and  temperatiues 
and  may  be  subject  to  the  application  of 
external  heat.  Seamless  carbon  steel 
pressure  pipe  meeting  the  American 
Society  for  Testing  and  Materials 
(ASTM)  standard  A-106  may  be  used  in 
temperatures  of  up  to  1000  degrees 
fahrenheit,  at  various  American  Society 
of  Mechanical  Engineers  (ASME)  code 
stress  levels.  Alloy  pipes  made  to  ASTM 
standard  A-335  must  be  used  if 
temperatiu^s  and  stress  levels  exceed 
those  allowed  for  A-106  and  the  ASME 
codes.  Seamless  pressure  pipes  sold  in 
the  United  States  are  commonly 
produced  to  the  ASTM  A-106  standard. 

Seamless  standard  pipes  are  most 
commonly  produced  to  the  ASTM  A-53 
specification  and  generally  are  not 
intended  for  high  temperature  service. 
They  are  intended  for  the  low 
temperature  and  pressiu«  conveyance  of 
water,  steam,  natiu-al  gas,  air  and  other 
liquids  and  gasses  in  plumbing  and 
heating  systems,  air  conditioning  imits, 
automatic  sprinkler  systems,  and  other 
related  uses.  Standard  pipes  (depending 
on  type  and  code)  may  carry  liquids  at 
elevated  temperatiu^s  but  must  not 
exceed  relevant  ASME  code 
requirements. 

Seamless  line  pipes  are  intended  for 
the  conveyance  of  oil  and  natural  gas  or 
other  fluids  in  pipe  lines.  Seamless  line 
pipes  are  produced  to  the  API  5L 
specification. 

Seamless  pipes  are  commonly 
produced  and  certified  to  meet  ASTM 
A-106.  ASTM  A-53  and  API  5L 
specifications.  Such  triple  certification 
of  pipes  is  common  because  all  pipes 
meeting  the  stringent  A-106 
specification  necessarily  meet  the  API 
5L  and  ASTM  A-53  specifications. 
Pipes  meeting  the  API  5L  specification 
necessarily  meet  the  ASTM  A-53 
specification.  However,  pipes  meeting 
the  A-53  or  API  5L  specifications  do  not 


necessarily  meet  the  A-106 
specification.  To  avoid  maintaining 
separate  production  runs  and  separate 
inventories,  manufacturers  triple  certify 
the  pipes.  Since  distributors  sell  the  vast 
majority  of  this  product,  they  can 
thereby  maintain  a  single  inventory  to 
service  all  customers. 

The  primary  application  of  ASTM  A- 
106  pressure  pipes  and  triple  certified 
pipes  is  in  pressure  piping  systems  by 
refineries,  petrochemical  plants  and 
chemical  plants.  Other  applications  are 
in  power  generation  plants  (electrical- 
fossil  fuel  or  nuclear),  and  in  some  oil 
field  uses  (on  shore  and  off  shore)  such 
as  for  separator  lines,  gathering  lines 
and  metering  nms.  A  minor  application 
of  this  product  is  for  use  as  oil  and  gas 
distribution  lines  for  commercial 
appUcations.  These  applications 
constitute  the  majority  of  the  market  for 
the  subject  seamless  pipes.  However,  A- 
106  pipes  may  be  used  in  some  boiler 
applications. 

The  scope  of  this  investigation 
includes  all  seamless  pipe  meeting  the 
physical  parameters  described  above 
and  produced  to  one  of  the 
specifications  listed  above,  regardless  of 
application,  and  whether  or  not  also 
certified  to  a  non-covered  specification. 
Standard,  line  and  pressure  applications 
and  the  above-listed  specifications  are 
defining  characteristics  of  the  scope  of 
this  investigation.  Therefore,  seamless 
pipes  meeting  the  physical  description 
above,  but  not  produced  to  the  A-335, 
A-106.  A-53.  or  API  5L  standards  shall 
be  covered  if  used  in  a  standard,  line  or 
pressure  application. 

For  example,  there  are  certain  other 
ASTM  specifications  of  pipe  which, 
because  of  overlapping  characteristics, 
could  potentially  be  used  in  A-106 
applications.  These  specifications 
generally  include  A-162,  A-192,  A-210, 
A-333,  and  A-524.  When  such  pipes 
are  used  in  a  standard,  line  or  pressure 
pipe  application,  such  products  are 
covered  by  the  scope  of  this 
investigation. 

Specifically  excluded  from  this 
investigation  are  boiler  tubing  and 
mechanical  tubing,  if  such  products  are 
not  produced  to  A-335,  A-106,  A-53  or 
API  5L  specifications  and  are  not  used 
in  standard,  line  or  pressure 
applications.  In  addition,  finished  and 
unfinished  OCTG  are  excluded  from  the 
scope  of  this  investigation,  if  covered  by 
the  scope  of  another  countervailing  duty 
order  from  the  same  country.  If  not 
covered  by  such  an  OCTG  order, 
finished  and  unfinished  OCTG  are 
included  in  this  scope  when  used  in 
standard,  line  or  pressiue  applications. 
Finally,  also  excluded  fit)m  this 
investigation  are  redraw  hollows  for 


cold-drawing  when  used  in  the 
production  of  cold-drawn  pipe  or  tube. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
piuposes.  oiu-  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Countervailing  Duty  Order 

In  accordance  with  section  705(a)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act)  (19  U.S.C.  1671(a)),  on  June  12, 
1995,  the  Department  made  its  final 
determination  that  producers  or 
exporters  of  seamless  pipe  in  Italy 
receive  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law  (60  FR  31992, 
June  19, 1995).  On  July  26, 1995.  in 
accordance  with  section  705(d)  of  the 
Act,  the  U.S.  International  Trade 
Commission  (ITC)  notified  the 
Department  that  imports  of  seamless 
pipe  from  Italy  materially  injure  a  U.S. 
industry. 

Therefore,  in  accordance  with 
sections  706  and  751  of  the  Act  (19 
U.S.C.  sections  1671e  and  1675),  the 
Department  hereby  directs  United  States 
Customs  officers  to  assess,  upon  further 
advice  by  the  administering  authority 
piu«uant  to  sections  706(a)(1)  and  751 
erf  the  Act,  countervailing  duties  equal 
to  the  amount  of  the  estimated  net 
subsidy  on  all  entries  of  seamless  pipe 
from  Italy.  These  coimtervailing  duties 
will  be  assessed  on  all  unliquidated 
entries  of  seamless  pipe  from  Italy 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  Novemt)er 

28. 1994,  the  date  on  which  the 
Department  published  its  preliminary 
determination  notice  in  the  Federal 
Register  (59  FR  60774),  and  before 
March  28, 1995,  the  date  on  which  we 
instructed  the  U.S.  Customs  Service  to 
discontinue  the  suspension  of 
liquidation,  and  all  entries  and 
withdrawals  for  consumption  made  on 
or  after  the  date  of  publication  of  this 
order  in  the  Federal  Register.  Entries  of 
seamless  pipe  made  on  or  after  March 

28. 1995,  and  prior  to  the  date  of 
publication  of  this  order  in  the  Federal 
Register  are  not  subject  to  the 
assessment  of  countervailing  duties 
since  we  cannot  suspend  liquidation  of 
the  subject  merchandise,  begun  on 
November  28, 1994,  for  more  than  120 
days  vdthout  the  issuance  of  a  final 
affirmative  ITC  injury  determination. 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  U.S. 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties  of  this 
merchandise,  the  following  cash  deposit 
for  seamless  pipe  from  Italy. 


Seamless  Pipe 

Country-Wide  Ad  Valorem  rate  1.47 
percent. 

This  notice  constitutes  the 
coimtervailing  duty  order  with  respect 
to  seamless  pipe  from  Italy,  pursuant  to 
section  706  of  the  Act.  Interested  parties 
may  contact  the  Central  Records  Unit, 
Room  B-099  of  the  Main  Commerce 
Building,  for  copies  of  an  updated  list 
of  countervailing  duty  orders  currently 
in  effect. 

This  order  is  published  in  accordance 
with  section  706  of  the  Act  and  19  CFR 
355.21. 

Dated:  August  2. 1995. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  95-19694  Filed  8-8-95;  8:45  am] 

SajJNQ  CODE  351»-OS-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Export  Visa  and  Quota 
Requirements  for  Certain  Needle-Craft 
Display  Models 

August  3, 1995. 
AQENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
visa  and  quota  requirements  for  needle- 
craft  display  models. 

EFFECTIVE  DATE:  August  11, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martin  J.  Walsh,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Effective  on  August  11, 1995,  needle- 
craft  display  models  under  United 
States  Harmonized  Tariff  Schedule 
number  9817.57.01  are  no  longer  subject 
to  visa  or  quota  requirements. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
A^oomcnts 

August  3, 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  all  import 


control  directives  issued  to  you  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  This  directive  also 
amends,  but  does  not  cancel,  all  visa 
requirements  for  all  countries  for  which  visa 
arrangements  are  in  place  with  the  United 
States. 

Effective  on  August  11, 1995,  needle-craft 
display  models  which  are  produced  or 
manufijctured  in  various  countries  and 
entered  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consimiption  into  the  United 
States  under  Harmonized  Tariff  Schedule 
(HTS)  number  9817.57.01  are  no  longer 
subject  to  visa  and  quota  requirements. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  foils  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1), 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  95-19641  Filed  8-08-95;  8:45  am] 

BILUNQ  CODE  3S10-DR-F 


DEPARTMENT  OF  DEFENSE 

Office  of  ttte  Secretary 

Renewal  of  the  Defense  Policy  Board 
Advisory  Committee 

action:  Notice. 

SUMMARY:  The  Defense  Policy  Board 
Advisory  Committee  (MHCAC)  has  been 
renewed,  effective  August  3, 1995,  in 
consonance  with  the  public  interest, 
and  in  accordance  with  the  provisions 
of  Pub.  L.  92-463,  the  "Federal 
Advisory  Committee  Act." 

The  Defense  Policy  Board  Advisory 
Committee  will  continue  to  provide  the 
Secretary  of  Defense  and  other  semior 
officials  in  the  Department  of  Defense 
with  independent,  informed  advice  and 
recommendations  concerning  matters  of 
Defense  policy.  The  Board  focuses  on 
long-term  issues  central  to  strategic 
planning  for  the  Department  of  Defense, 
and  provides  research  and  analysis  of 
topical  issues  of  particular  significance 
to  the  Secretary. 

The  6ommittee  will  continue  to  be 
composed  of  about  20  members  who  are 
acclaimed  leaders  in  national  seciuity 
affairs.  Efforts  will  be  made  to  ensiue  a 
balanced  membership,  considering  the 
functions  to  be  performed  and  the 
interest  groups  represented,  and  will 
include  academicians,  private 
consultants,  corporation  executive,  and 
both  current  and  former  government 
officials. 

For  fiulher  information  regarding  the 
Defense  Policy  Board  Advisory 
Committee,  contact:  LTC  Clay  Stewart, 
(703) 697-4557. 


Dated:  August  3, 1995. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  95-19656  Filed  8-8-95;  8:45  am] 

BH.LMQ  COOE  5000  0*  M 


Department  of  the  Army 

Army  Science  Board 

Notice  of  Closed  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463),  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  6  &  7  September  1995. 

Time  of  Meeting:  0800-1600,  6  September 
1995;  0900-1200.  7  September  1995. 

Place:  SRI— San  Francisco,  CA. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Study  on  "The  Impact  of  Information  Warfore 
on  Army  Command,  Control, 
Conununications,  Computers  and 
Intelligence  (C4I)  Systems"  will  meet  to  hear 
classified  briefings  relative  to  the  subject 
under  study.  These  meetings  will  be  closed 
to  the  public  in  accordance  with  Section 
552b(c)  of  title  5,  U.S.C,  specifically 
subparagraph  (4)  thereof,  and  Title,  5  U.S.C, 
Appendix  2,  subsection  10(d).  The 
proprietary  matter  to  be  discussed  is  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  these  meetings.  For 
further  information,  please  contact  Michelle 
Diaz  at  (703)  695-0781. 
Michelle  P.  Diaz, 

Acting  Administrative  Officer,  Army  Science 

Board. 

[FR  Doc.  95-19564  Filed  8-8-95;  8:45  am) 

BILUNQ  COOE  371fr-06-M 


Army  Science  Board  Notice  of  Open 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.' 92-463),  aimouncement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  24  and  25  August  1995. 

Time  of  Meeting:  0900-1700.  24  and  25 
August  1995. 

Place:  Pentagon,  Washington,  DC. 

Agenda:  The  Army  Science  Board  (ASB) 
C4I  Issue  Group  on  "A  Strategy  for 
Leveraging  Commercial  Technologies  for 
Future  Army  Radios"  will  meet  to  hear 
selected  briefings  relative  to  the  study.  These 
meetings  will  be  open  to  the  public.  Any 
interested  person  may  attend,  appear  before, 
or  file  statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
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committee.  For  further  uiformation,  please 
call  Michelle  Diaz  at  (703)  695-0781. 
Michelle  P.  Diai, 

Acting  Administrative  Officer,  Army  Science 
Board. 

[FR  Doc.  95-19563  Filed  8-8-95;  8:45  am) 

BILUNO  CODE  371  ft-08-M 


Military  Traffic  Management  Command 
Option  To  Extend  Guaranteed  Traffic 

AGENCY:  Military  Traffic  Management 
Command,  DOD. 

ACnOtl:  Notice  (Request  for  carrier 
industry  comments). 

SUMMARY:  This  notice  establishes  the 
procedures  the  Government  will  follow 
to  exercise  its  option  to  extend  the  term 
of  a  Guaranteed  Traffic  award. 

1.  The  Government  may  extend  the 
term  of  awarded  Guaranteed  Traffic 
(GT)  by  written  notice  to  the  carrier. 
Notice  of  this  intent  will  be  sent  to  the 
carrier(s)  60  days  prior  to  the  original 
expiration  date.  The  preliminary  notice 
does  not  commit  the  Government  to  an 
extension. 

a.  If  the  Government  exercises  this 
option,  the  extended  GT  shall  be 
considered  to  allow  up  to  three  1-year 
extensions.  All  extensions  will  be  in 
increments  up  to  one  year,  not  to  exceed 
a  total  of  3  years. 

b.  The  total  duration  of  the  GT, 
including  the  exercise  of  any  option 
under  this  item,  shall  not  exceed  5 
years. 

2.  Rates  shall  be  subject  to  adjustment 
in  accordance  with  the  following  price 
adjustment  procedures: 

a.  Increases  or  decreases  in  tendered 
rates  shall  be  automatically  made  by  the 
MTMC  in  accordance  with  the  Producer 
Price  Index  published  by  the  U.S. 
Department  of  Labor.  Factors  considered 
will  be  the  Producer  Price  Index  for 
General  Freight,  Truckload  (PPI-GFTL), 
and  Less  than  Truckload  (PPI-GFLTL). 
Adjustments  may  be  made  for  years  3, 

4.  and  5  of  the  GT  award.  No 
adjustments  wiU  be  made  when  the 
percent  of  change  is  less  than  one 
f>ercent. 

b.  For  example,  on  a  two-year  GT 
award,  the  basic  index  will  be  that 
indicated  for  the  month  of  the  original 
effective  date  of  the  tender  and  at  the 
end  of  the  21st  month  (3  months  prior 
to  expiration).  Subsequent  extension 
options  will  be  based  on  the  index  for 
each  of  the  succeeding  12  months.  The 
net  change  will  be  developed  by 
subtracting  the  latest  index  from  the 
index  in  effect  at  the  time  of  the  original 
award  or  previous  extension.  The 
difference  will  be  divided  by  the  base 
index  at  the  time  of  the  award/previous 
extension  for  the  increase  authorized. 


For  example:  October  1992=104.9 
June  1994=110.1  (21  months) 
Net  Change=5.2 

Price  adjustment: 
Net  chanee/Base  Index=5. 2/104.9=4.9 
This  results  in  a  4.9%  increase. 
3.  The  Government  will  provide  the 

carrier  written  notification  of  the  price 

adjustment  at  least  45  days  prior  to  the 

effective  date  thereof. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Franklin  Lamm,  Military  Traffic 
Management  Command,  ATTN:  MTOP- 
T-ND,  5611  Columbia  Pike,  Falls 
Church,  VA  22041-5050;  or  telephone 
(703)  681-6103. 

SUPPLEMENTARY  INFORMATION:  Carrier 
comments  or  suggestions  on  these 
procediu^s  will  be  considered  if 
received  at  Headquarters,  MTMC, 
MTOP-T-^^JD  by  September  7, 1995. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc  95-19565  Filed  8-8-95;  8:45  am] 

BILUNO  COOE  371(MM-M 


Corps  of  Engineers 

Intent  to  Prepare  a  Draft  Environmental 
Impact  Statement/Draft  Environmental 
Impact  Report  PEIS/R)  for  ttie  San 
Pedro  Creek  Section  205  Flood  Control 
Project 

AGENCY:  U.S.  Army  Corps  of  Engineers. 

DOD. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  San  Francisco  District, 
U.S.  Army  Corps  of  Engineers  and  its 
local  sponsor,  the  City  of  Pacifica,  are 
planning  the  construction  of  a  flood 
control  project  along  San  Pedro  Creek  in 
San  Mateo  County.  California.  The 
project  would  provide  a  100-year  level 
of  flood  protection  to  homes  and 
businesses  in  the  floodplain  of  the  lower 
portion  of  the  San  Pedro  Creek  drainage. 
This  project  would  also  restore  wetlands 
and  riparian  habitat  along  this  portion 
of  San  Pedro  Creek  that  have  been  lost 
due  to  past  development. 

The  Corps  of  Engineers  is  the  lead 
agency  for  this  project  imder  the_ 
National  Environmental  Policy  Act 
(NEPA),  and  the  City  of  Pacifica  is  the 
lead  agency  under  the  CaUfomia 
Environmental  Quality  Act  (CEQA).  The 
DEIS/R  will  enable  the  lead  agencies  to 
comply  with  the  requirements  of  NEPA 
and  CEQA. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bill  Dejager  at  (415)  744-3341,  or  at  the 
Army  Corps  of  Engineers,  San  Francisco 
District,  211  Main  Street,  Room  918.  San 
Francisco.  CA  94105. 
SUPPLEMENTARY  INFORMATION:  The  San 
Pedro  Creek  Flood  Control  Project 


would  be  constructed  under  the 
authority  of  Section  205  of  the  Water 
Resources  Act  of  1948.  An  initial  study 
of  potential  flood  control  alternatives 
along  San  Pedro  Creek  was  completed 
in  1988.  This  study  determined  that 
there  is  a  Federal  interest  in  structural 
flood-control  measures  in  the  study 
area.  A  detailed  project  report  has 
subsequently  been  initiated  with  the 
City  of  Pacifica.  to  support  further 
Federal  participation  in  the  project. 

As  part  of  this  study,  the  City  of 
Pacifica  has  devised  a  flood  control 
project  for  San  Pedro  Creek  based  on 
extensive  public  input.  This  project 
would  involve  construction  of  an 
underground  bypass  channel  and  an 
aboveground  excavated  floodway,  both 
located  on  the  southside  of  San  Pedro 
Creek.  The  bypass  chaimel  would  start 
at  the  Adobe  Drive  Bridge  and  would 
extend  downstream  approximately 
2,300  feet  to  a  point  midway  between 
the  Adobe  Drive  Bridge  and  the 
Highway  1  Bridge.  The  bypass  would  be 
routed  almost  entirely  imder  city  streets, 
and  would  discharge  into  an  excavated 
floodway.  The  excavated  floodway 
would  extend  from  the  downstream  end 
of  the  bypass  west  to  State  Highway  1. 
The  portion  of  San  Pedro  Creek 
alongside  the  floodway  would  be 
rerouted  and  would  meander  through 
the  floodway,  which  would  be 
developed  into  a  riparian  forest.  From 
Highway  1  downstream  to  the  Pacific 
Ocean,  die  existing  stream  channel 
would  be  widened.  In  addition,  an  area 
north  of  the  creek  and  west  of  Highway 
1  would  be  excavated  and  would  serve 
as  a  wetland  and  wildlife  habitat. 

Other  alternatives  to  be  considered  in 
die  DEIS/R  will  include:  (1)  no  action; 
(2)  channelization  of  the  creek;  and  (3) 
construction  of  a  floodwall.  These 
alternatives  have  been  considered  in  the 
past  by  both  the  Corps  and  the  local 
sponsor. 

The  Corps  of  Engineers  is  requesting 
public  input  during  the  preparation  of 
die  DEIS/R  for  Uiis  project.  All 
interested  Federal,  State,  and  local 
agencies,  Indian  tribes,  private 
organizations,  and  individuals  are 
invited  to  participate  in  the 
environmental  scoping  process 
established  by  Federal  regulations. 

A  scoping  meeting  willbe  held  in  the 
City  Council  chambers,  2212  Beach 
Boulevard,  Pacifica,  California  on 
September  7, 1995  at  7:30  p.m.  The 
purpose  of  the  meeting  will  be  to 
determine  the  environmental  issues  of 
concern  to  the  public  that  should  be 
addressed  by  the  DEIS/R.  A  public 
comment  period  for  the  proposal  will 
open  on  August  16, 1995  and  will  close 
on  September  15. 1995.  The  public  will 
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have  an  additional  opportunity  to 
comment  on  this  proposal  after  the 
DEIS/R  is  released  to  the  public,  which 
is  expected  to  be  in  January  1996. 

The  DEIS/R  vdll  examine 
environmental  impacts  of  public 
concern  arising  from  the  scoping 
process,  as  well  as  project  impacts 
already  known  to  the  Corps.  These 
impacts  will  include,  but  are  not  limited 
to:  wildlife,  fisheries,  threatened  and 
endangered  species,  water  quality, 
recreation,  aesthetics,  air  quality,  public 
safety,  transfrartation,  and  construction 
impacts. 

The  DEIS/R  wrill  disclose  the  project's 
compliance  with  all  other  Federal 
environmental  statutes,  rules,  and 
regulations.  Included  will  be 
consultation  vdth  the  U.S.  Fish  and 
Wildlife  Service  imder  the  Fish  and 
Wildlife  Coordination  Act  and  possibly 
the  Endangered  Species  Act,  and 
consultation  with  the  State  of  California 
under  the  Coastal  Zone  Management 
Act,  Clean  Water  Act,  and  Clean  Air 
Act. 

The  City  of  Pacifica  is  issuing  a 
separate  notice  regarding  compliance 
with  the  requirements  of  CEQA.  The 
aforementioned  DEIS  scoping  meeting 
will  also  serve  as  a  scoping  meeting  for 
the  piuposes  of  CEQA. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  95-19566  Filed  8-8-95;  8:45  am) 

BILUNO  COOE  3710-19-M 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 
Administration,  Department  of  Energy. 
ACTION:  Notice  of  requests  submitted  for 
review  by  the  Office  of  Management  and 
Budget. 

SUMMARY:  The  Energy  Information 
Administration  (ELA)  has  submitte-  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  of  1995.  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
imder  section  3507  (d)(1)(A)  of  the 
Paperwork  Reduction  Act,  nor 
management  and  procurement 
assistance  requirements  collected  by  the 
Department  of  Energy  (DOE). 


Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC));  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new,  revision,  extension, 
or  reinstatement;  (6)  Response 
obligation,  i.e.,  mandatory,  voluntary,  or 
required  to  obtain  or  retain  benefit;  (7) 
Affected  public;  (8)  An  estimate  of  the 
number  of  respondents  per  report 
period;  (9)  An  estimate  of  the  number  of 
responses  per  respondent  annually;  (10) 
An  estimate  of  the  average  hours  per 
response;  (11)  The  estimated  total 
annual  respondent  burden;  and  (12)  A 
brief  abstract  describing  the  proposed 
collection  and  the  respondents. 
DATES:  Comments  must  be  filed  within 
30  days  of  publication  of  this  notice.  If 
you  anticipate  that  you  will  be 
submitting  comments  but  find  it 
difficult  to  do  so  within  the  time 
allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listed 
below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  N.W., 
Washington,  D.C.  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION:  Requests  for 
additional  information  or  copies  of  the 
forms  and  instructions  should  be 
directed  to  Norma  White,  Office  of 
Statistical  Standards,  (EI-73),  Forrestal 
Building,  U.S.  Department  of  Energy, 
Washington,  D.C.  20585.  Ms.  White  may 
be  telephoned  at  (202)  254-5327. 
SUPPLEMENTARY  INFORMATION:  The  first 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Federal  Energy  Regulatory 

Commission 

2.  FERC-574 

3.  1902-0016 

4.  Gas  Pipeline  Certificates:  Hinshaw 

Exemption 

5.  Business  or  other  for-profit 

6.  Extension 

7.  Mandatory 

8.  1  respondent 
9. 1  response 

10.  245  hours  per  response 

11.  245  hours 

12.  FERC-574  data  are  used  by  die 

Commission  in  assessing 
applications  for  exemption  from 


certain  provisions  of  the  Natural 
Gas  Act  by  companies  engaging  in 
the  transportation  of  sale  for  resale 
natural  gas  in  interstate  commerce. 
The  second  energy  information 

collection  submitted  to  OMB  for  review 

was: 

1.  Federal  Energy  Regulatory 

Commission 

2.  FPC-14 

3. 1902-0027 

4.  Annual  Report  for  Importers  and 

Exporters  of  Natural  Gas 

5.  Business  or  other  for-profit 

6.  Extension 

7.  Mandatory 

8.  54  respondents 
9. 1  response 

10.  2  hours  per  response 

11.  108  hours 

12.  The  purpose  of  this  report/filing  is 

to  collect  data  used  to  assist  in  the 
monitoring  and  regulation  of 
natural  gas  imports  and  exports  in 
the  United  States. 
The  third  energy  information 

collection  submitted  to  OMB  for  review 

was: 

1 .  Federal  Energy  Regulatory 

Commission 

2.  FERC^73 
3. 1902-0019 

4.  Oil  Pipehne  Service  Life  Data 

5.  Business  or  other  for-profit 

6.  Extension 

7.  Mandatory 

8. 10  respondents 
9. 1  response 

10.  40  hours  per  response 

11.  400  hours 

12.  Data  are  used  by  the  Commission  to 

determine  the  depreciating  portion 
of  oil  pipeline  company  operating 
expenses  in  establishing  a 
company's  total  cost  of  service  and 
ultimately  the  reasonableness  of  the 
amount  charged  to  shippers/ 
customers  that  is  intended  to 
■recover  the  depreciation  expense 
component. 
Statutory  Authority:  Section  3506  (c)(2)(A) 

of  the  Paperwork  Reduction  Act  of  1995 

(Pub.  L.  No.  104-13). 

Issued  in  Washington,  D.C,  Aug.  1, 1995. 
Yvoime  M.  Bishop,  Director, 

P^ce  of  Statistical  Standards,  Energy 

Information  Administration. 

[FR  Doc.  95-19690  Filed  8-8-95;  8:45  am) 

BILUNO  COOE  MSO-OI-P 


Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Filed  With  the 
Commission 

August  3,  1995. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
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with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Declaratory 
Order. 

b.  Docket  No.:  DI9S-3-000. 

c.  Date  Filed:  July  3, 1995. 

d.  Applicant:  Georgia-Pacific 
Corporation. 

e.  Name  of  Project:  Forest  City  (P- 
2660)  and  West  Branch  (P-2618). 

f.  Location:  East  Branch  of  St.  Croix 
River  in  Washington  and  Aroostook 
Counties,  Maine;  and  West  Branch  of  St. 
Croix  River  in  Washington,  Hancock, 
and  Penobscot  Coimties,  Maine, 
respectively. 

g.  Filed  Piirsuant  to:  Federal  Power 
Act,  16  use  Section  791(a)-825(r). 

h.  Applicant  Contact:  Pierce,  Atwood, 
Scribner,  Allen,  Smith  &  Lancaster,  One 
Monument  Square,  Portland,  ME  04101, 
(207) 773-6411. 

i.  FERC  Contact:  Diane  M.  Murray, 
(202) 219-2682. 

t  Comment  Date:  September  15, 1995. 
.  Description:  The  existing  Forest 
aty  Project  (No.  2660)  consists  of  all 
United  States  portions  of  the  following 
project  works: 

(1)  Forest  City  Dam,  a  16-foot-high,  500- 
fbot-long  earth  embankment  dam  containing 
a  gated  timber  spillway  structure  65  feet 
wide,  with  3  gates  and  a  fish  passage  &cility; 
(2)  a  reservoix  (East  Grand  Lake)  with  surface 
area  of  16,070  acres  at  elevation  434.94  feet 
m.s.l.  and  storage  capacity  of  105,300  acre- 
feet;  and  (3)  other  appurtenances. 

The  existing  West  Branch  Project  (No. 
2618)  consists  of: 

(A)  West  Grand  Lake  development:  (1) 
West  Grand  Lake  Dam,  earth  embankment 
and  gravel-filled  timber  crib  structure,  485 
feet  long  and  13  feet  high,  containing  a  gated 
spillway  structure,  77  feet  wide  with  5  gates, 
and  a  fish  passage  facility  24  feet  wide;  (2) 

a  reservoir  with  sur&ce  area  of  23,825  acres 
at  elevation  301.43  feet  m.s.l.  and  storage 
capacity  of  160,000  acre-feet;  and  (3)  o^er 
appurtenances. 

(B)  Sysladobsis  Lake  development  (Project 
No.  2618):  (1)  Sysladobsis  Lake  Dam,  an  earth 
embankment  structure,  250  feet  long  and  5.5 
faet  high,  with  a  concrete  cut-off  wall  and 
rock  masonry  downstream  face,  containing  a 
gated  spillway  structure  23  feet  wide  with  2 
gates,  and  a  fish  passage  facility  7  feet  wide; 
(2)  a  reservoir  with  surfece  area  of  5,400  acres 
at  elevation  305.62  feet  m.s.l.,  and  storage 
capacity  of  25,000  acre-feet;  and  (3)  other 
appurtenances. 

The  above-referenced  reservoirs 
supply  water  to  three  downstream 
generating  facilities.  Grand  Falls, 
Woodland,  and  Milltown.  These 
generating  facilities  do  not  require 
licensing  by  the  Commission.  ^  The  issue 


*See  October  28, 1988,  Commission  orders 
(UL89-1-000  Grand  Falls  Hydro  Project  and  UL89- 
2-000  Woodland  Hydro  Project),  and  lune  7, 1990 
letter — Milltown  Project. 


raised  in  Georgia-Pacific  Corporation's 
petition  is  whether  the  above-referenced 
reservoirs  are  required  to  be  Ucensed 
under  Section  23(b)  of  the  Federal 
Power  Act. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Docimients — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
dociunents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Conunission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  ah  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  95-19574  Filed  8-8-95;  8:45  am] 
BILLMG  CODE  STir-OI-M 


Notice  of  Application  Filed  With  the 
Commission 

August  3, 1995. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 


with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No:  9340-022. 

c.  Date  Filed:  July  31,  1995. 

d.  Applicants:  Lawrence  E.  and 
Veronica  P.  Smith  Central  Maine  Power 
Company. 

e.  Name  of  Project:  Kezar  Falls. 

f.  Location:  On  the  Ossipee  River  in 
the  Village  of  Kezar  Falls  in  York  and 
Oxford  Coimties,  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C,  §  791(a)-825(r). 

h.  Applicant  Contact:  John  H. 
Bemotavicz,  Esq.  Ciulis,  Thaxter, 
Stevens,  Broder  &  Micoleau,  185  State 
Street,  P.O.  Box  5307,  Augusta,  ME 
04332-5307,  (207)  775-2361. 

i.  FERC  Contact:  David  W.  Cagnon, 
(202)  219-2693. 

i.  Comment  Date:  August  21, 1995. 

k.  Description  of  Transfer:  Central 
Maine  Power  agreed  to  purchase  and 
terminate  the  power  ptuchase 
agreement  between  central  Maine  Power 
and  Lawrence  E.  and  Veronica  P.  Smith 
(Smiths)  and  piut:hase  all  rights,  title, 
permits,  licenses,  etc.  related  to 
ownership  and  operation  from  the 
Smiths,  file  termination  of  the  power 
puirchase  agreement  and  the  project 
purchase  will  result  in  savings  to  the 
rate  payers  of  Central  Maine  Power. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl. 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Docimients — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTESTS  ".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
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Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 

[FR  Doc.  95-19575  Filed  8-8-95;  8:45am] 
BiLUtM  CODE  6717-01-M 


FEDERAL  ENERGY  REGULATORY 
COIMMISSION 

[Docket  No.  CP95-634-O00.  et  al.] 

Northwest  Pipeline  Corporation,  et  al.; 
Natural  Gas  Certificate  Filings 

August  2, 1995 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northwest  Pipeline  Corporation 

[Docket  No.  CP95-634-0001 

Take  notice  that  on  July  21, 1995, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Sah  Lake 
City,  Utah  84158,  filed  in  Docket  No. 
CP95-634-000  a  request  pursuant  to 
Sections  157.205  157.211  and  157.216 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205, 
157.211, 157.216)  for  authorization  to 
abandon  and  to  construct  and  operate 
replacement  facilities  under  Northwest's 
blanket  certificate  issued  in  Docket  No. 
CP82-433-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northwest  proposes  to  upgrade  the 
Issaquah  Meter  Station  by  replacing  one 
existing  8-inch  turbine  meter  and 
appurtenances.  The  meter  station  is 
located  in  King  County,  Washington. 

Comment  date:  September  18, 1995, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 


2.  Texas  Eastern  Transmission 
Corporation  and  Transcontinental  Gas 
Pipe  Line  Corporation 

(Docket  No.  CP95-64 1-000] 

Take  notice  that  on  July  26, 1995, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  P.O.  Box  1642, 
Houston,  Texas  77251-1642  and 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  in  Docket 
No.  CP95-641-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act,  for  permission  and  approval  to 
abandon  an  intemiptible  exchange 
service  that  is  performed  between  the 
two  parties,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

The  exchange  service  is  performed 
pursuant  to  Texas  Eastern's  Rate 
Schedule  X-106  and  Transco's  Rate 
Schedule  X-171,  for  an  initial  term  of 
ten  years,  and  year  to  year  thereafter.  It 
is  stated  that  Texas  Eastern  and  Transco 
no  longer  have  purchase  obligations 
from  the  respective  fields  and  thus  have 
no  current  need  for  this  exchange 
service.  No  facilities  are  proposed  to  be 
abandoned  herein. 

Comment  date:  August  23. 1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Columbia  Gas  Transmission 
Corporation 

(Docket  No.  CP95-644-000] 

Take  notice  that  on  July  27, 1995, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue, 
S.E.,  Charleston,  West  Virginia  25314- 
1599,  filed  in  Docket  No.  CP95-644-000 
a  request  pursuant  to  Section  157.205  of 
the  Commission's  Regulations  to 
construct  and  operate  facilities  for  a 
new  point  of  delivery  to  Rock-Tenn 
Company  (Rock-Tenn)  located  in 
Monroe  Coimty,  Pennsylvania  under 
Columbia's  blanket  certificate  issued  in 
Docket  No.  CP83-76-000,  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Columbia  proposes  to  construct  and 
operate  a  2-inch  tap,  2-inch  meter,  meter 
run,  2-inch  regulator,  2-inch  monitor 
and  approximately  100  feet  of  4-inch 
pipeline  within  Columbia's  existing 
measunng  station  yard  on  Columbia's 
Line  L-1278  to  provide  a  new  point  of 
delivery  in  order  to  provide 
intemiptible  transportation  service  for 
up  to  1,700  dekatherms  (dth)  per  day 
and  up  to  544,000  dth  annually,  for  * 
industrial  use,  for  Rock-Tenn  in  Monroe 
County,  Pennsylvania  under  Columbia's 


Rate  Schedule  ITS  within  certificated 
entitlements.  Columbia  states  that  there 
is  no  impact  on  Columbia's  existing 
design  day  and  annual  obligations  to  its 
other  customers  as  a  result  the 
construction  and  operation  of  these 
facilities.  Columbia  states  that  Rock- 
Tenn  would  reimburse  Columbia  for  the 
cost  of  these  facilities  estimated  to  be 
$72,000,  plus  gross-up  for  income  tax. 
Comment  date:  September  18, 1995, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  apphcation  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
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of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effisctive  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
withia  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  piu^uant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr. 
Acting  Secretary. 

(FR  Doc.  95-19576  Filed  »-0-gS;  8:45  am] 
BIUJNQ  COOC  «717-01-P 


Federal  Energy  Regulatory 
Commission 

Poclwt  No.  RP95-41 0-OOO] 

AlatMma-Tennessee  Natural  Gas 
Company;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

August  3, 1995. 

Take  notice  that  on  August  1, 1995, 
Alabama-Tennessee  Natiiral  Gas 
Company  (Alabama-Tennessee) 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  efiiective  September  1 , 
1995: 

Third  Revised  Sheet  No.  4A 

Alabama-Tennessee  states  that  the 
purpose  of  this  filing  is  to  adjust  the 
take-or-pay  charges  applicable  to  each  of 
its  jurisdictional  sales  and 
transportation  customers  pursuant  to 
the  reconciliation  procedines 
established  under  Article  I,  section  A.3 
of  the  settlement  approved  by  the 
Commission  in  this  docket  on  October 
17, 1991.  Alabama-Tennessee  states  that 
this  reconciliation  has  resulted  in  an 
increase  in  the  Direct  Billed  Obligation 
and  the  Volumetric  Surcharge  (as  those 
terms  are  defined  under  the  settlement) 
that  Alabama-Tennessee  is  authorized  to 
collect  fiom  its  jiuisdictional  sales  and 
transportation  customers. 

Alabama-Tennessee  requests  such 
waivers  of  the  Commission's 
Regulations  as  will  be  necessary  to 
permit  the  tariff  sheet  to  become 
effective  as  proposed  in  its  filing. 

Alabama-Tennessee  states  that  copies 
of  its  filing  were  served  upon  its 
customers  and  interested  public  bodies 
and  all  the  parties  on  the  Commission's 
official  service  list  established  in  the 
captioned  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rule  211 
or  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214  (1994)).  All  such 
modons  or  protests  should  be  filed  on 
or  before  August  10, 1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(PR  Doc.  95-19577  Filed  8-8-95;  8:45  am] 

BILUNQ  COOE  STIT-OI-M 


[Docket  No.  QT95-49-000] 

Algonquin  LNG,  Inc.;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

August  3, 1995. 

Take  notice  that  on  August  1, 1995, 
Algonquin  LNG,  Inc.  (Algonquin  LNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  tariff  sheets: 

First  Revised  Volume  No.  1 
Second  Revised  Sheet  No.  200. 

The  proposed  effective  date  of  this 
tariff  sheet  is  September  1, 1995. 
Algonquin  LNG  states  that  the  purpose 
of  this  filing  is  to  reflect  changes  in 
Algonquin  LNG's  index  of  purchasers. 

Algonquin  LNG  states  that  copies  of 
this^ling  were  served  upon  each 
affected  party  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  August  10, 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 

Public  Reference  Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  95-19578  Filed  8-8-95;  8:45  am] 

BIUJNQ  COOE  6717-ei-M 

[Docket  No.  TM95-1 1-23-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

August  3, 1995. 

Take  notice  that  on  July  31, 1995, 
Eastern  Shore  Natund  Gas  Company 
(ESNG)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  certain  revised  tariff 
sheets  included  in  Appendix  A  attached 
to  the  filing.  Such  sheets  are  proposed 
to  be  effective  September  1, 1995. 

ESNG  states  that  the  revised  tariff 
sheets  included  herein  are  being  filed 
pursuant  to  Section  154.308  of  die 
Commission's  Regulations  and  Section 
24  of  the  General  Terms  and  Conditions 
of  ESNG's  Gas  Tariff  to  reflect  changes 
in  ESNG's  jurisdictional  storage  rates. 
ESNG  further  states  that  the  instant 
filing  is  being  made  to  "track"  changes 
in  Transcontinental  Gas  Pipe  Line 
(Transco)  storage  service  rates. 

As  backgroimd  to  the  instant  filing,  on 
March  1, 1995,  Transco  filed  a  Section 
4  general  rate  case  in  Docket  No.  RP95- 
197-000,  et.  al.  Transco  filed  to  have 
rates  effective  April  1, 1995,  but 
Commission  suspended  rates  for  five 
months  making  die  effective  September 
1,  1995. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  customers 
and  interested  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
Section  385.211  and  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  August  10, 1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  jwrson  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  95-19579  Filed  8-8-95;  8:45  am] 
BILUNO  COOE  «717-01-M 


[Docket  No.  MT95-13-O00] 

NorAm  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

August  3, 1995. 

Take  notice  that  on  July  31, 1995, 
NorAm  Gas  Transmission  Company 
(NorAm)  tendered  for  fihng  to  become 
part  of  its  FERC  Gas  Tariff,  Fourth 
Revised  Volimie  No.  1,  the  following 
tariff  sheets,  with  a  proposed  effective 
date  of  August  31, 1995: 

First  Revised  Sheet  No.  239 
Second  Revised  Sheet  No.  240 

NorAm  states  that  this  filing  is  being 
made  pursuant  to  Order  Nos.  566,  et 
seq.,  and  Section  250.16(b)  of  the 
Commission's  Regulations  to  update  the 
subject  tariff  sheets. 

NorAm  states  that  a  copy  of  this  filing 
has  been  served  upon  NorAm 's 
jurisdictional  customers  and  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  §§  385.214  and  385.211  of  die 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  10, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  95-19580  Filed  8-a-g5;  8:45  am] 
BHJJNQ  COOE  trir-oi-M 


[Docket  No.  RP95-18S-004] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

August  3, 1995. 

Take  notice  that  on  August  1, 1995, 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  Fifth 
Revised  Volume  1,  the  following  tariff 
sheets,  proposed  to  be  effective 
September  1, 1995: 

Substitute  First  Revised  Sheet  No.  135 
Substitute  First  Revised  Sheet  No.  140 
Substitute  Second  Revised  Sheet  No.  144 
Substitute  First  Revised  Sheet  No.  148 
Substitute  Second  Revised  Sheet  No.  291 


Substitute  First  Revised  Sheet  No.  292 

Northern  states  that  such  tariff  sheets 
are  being  submitted  in  compliance  with 
the  Commission's  "Order  Following 
Technical  Conference",  issued  Jidy  17, 
1995,  in  Docket  No.  RP95-185-000,  to 
modify  the  tariff  for  changes  to  existing 
storage  service  and  a  new  System 
Undemm  Limitation  (SUL)  provision. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  must  be  filed 
on  or  before  August  10, 1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  95-19581  Filed  8-8-95;  8:45  am] 
BILUNO  COOE  6717-01-M 


[Docket  No.  RP95-409-000] 

North\Nest  Pipeline  Corporation;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

August  3, 1995. 

Take  notice  that  on  August  1, 1995, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  changes 
to  its  FERC  Gas  Tariff  to  be  effective 
September  1, 1995,^  consisting  of  the 
following  tariff  sheets: 

lliird  Revised  Volume  No.  1 

Seventh  Revised  Sheet  No.  5 
Sixth  Revised  Sheet  No.  5-A 
Third  Revised  Sheet  No.  6 
Third  Revised  Sheet  No.  7 
Sixth  Revised  Sheet  No.  8 
Second  Revised  Sheet  No.  8.1 
First  Revised  Sheet  No.  116 
Second  Revised  Sheet  No.  117 
First  Revised  Sheet  No.  118 
Third  Revised  Sheet  No.  271 
First  Revised  Sheet  No.  360 
First  Revised  Sheet  No.  361 
Fifth  Revised  Sheet  No.  375 
Fourth  Revised  Sheet  No.  376 


Fifth  Revised  Sheet  No.  377 
Third  Revised  Sheet  No.  378 
Second  Revised  Sheet  No.  380 

Original  Volume  No.  2 

Twenty-First  Revised  Sheet  No.  2 
Sixteenth  Revised  Sheet  No.  2.1 
Twentieth  Revised  Sheet  No.  2-A 

"Northwest  states  that  the  changes 
reflect  an  overall  change  in  its 
jurisdictional  rates  for  transportation 
and  storage  services  for  the  twelve 
month  period  ended  April  30, 1995, 
adjusted  for  known  and  measurable 
changes  through  January  31, 1996,  to 
provide  additional  revenues  related  to 
an  increased  revenue  requirement  and 
redesign  of  rates  of  approximately  $19.2 
million.^ 

Northwest's  revenue  requirement  has 
increased  due  to  increased  cost  of 
service,  primarily  as  a  result  of  1) 
additions  to  gross  rate  base  including 
system  expansion  faciUties,  2)  increased 
operating  and  maintenance  expenses, 
the  majority  of  which  relate  to  an 
increase  in  headquarters  office  rent,  and 
3)  increased  depreciation  expenses 
related  primarily  to  new  faciUties,  the 
reclassification  of  items  for  transmission 
to  general  plant,  and  to  adjustments  to 
the  depreciable  life  of  certain  general 
plant  items.  All  of  these  increases  are 
partly  offset  by  the  revenues  associated 
with  additional  services  provided  to 
system  expansion  shippers. 

Northwest  submitted  with  its  filing 
proposed  changes  to  modify 
Northwest's  tariff  to  incorporate  an 
amendment  to  Northwest's  Rate 
Schedule  T-1  firm  transportation 
service  for  Pacific  Interstate 
Transmission  Company  to  restate  the 
volume  obligation  and  to  eliminate  the 
Btu  conversion  factor  to  be  consistent 
with  Northwest's  other  firm 
transportation  service  agreements.  The 
filing  also  updates  the  existing  tariff's 
rate  sheets,  updates  the  Index  of 
Shippers,  reduces  the  allocation  to 
interruptable  transportation,  and 
corrects  typographical  errors  in  the 
tariff. 

Northwest  states  that  the  filing  was 
served  on  each  of  its  customers  and 
affected  state  commissions  pursuant  to 
Section  154.16(b)  of  the  Commissions 
Regulations. 


'  Northwest  in  its  filing  indicated  that  it 
anticipates  the  Bling  to  be  suspended  for  the  full 
Tive  month  period.  In  the  event  of  such  a 
suspension,  Northwest  requested  an  effective  date 
of  February  1,  1996.  Northwest  also  requested  that 
all  tariff  sheets  be  suspended  for  the  same  period 
of  time  as  the  rate  changes. 


'Thi^  amount  reflects  the  increase  over 
Northwest's  currently  effective  rates  in  Docket  No. 
RP94-220  as  adjusted  to  reflect  the  removal  of 
Northwest's  investment  in  lost  and  unaccounted-for 
gas  as  ordered  by  the  Commission  in  Docket  No. 
RP95-187.  The  increase  does  not  reflect  the 
mitigating  effects  of  the  Storage  Services  Settlement 
in  Docket  No.  RP93-5  and  RP94-220,  71  FERC 
161,063,  on  Northwest's  Docket  No.  RP94-220 
currently  effective  rates  or  Northwest's  cost  of 
service  positions  in  rebuttal  testimony  filed  on  July 
11, 1995,  in  that  proceeding. 


JMI 
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Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commissipn,  825 
North  Capitol  Street,  N.E.T Washington, 
D.C.  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  August  10, 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  95-19582  Filed  8-e-95;  8:45  ami 

MUMO  COOe  C717-01-M 


[Project  No.  2984  Maine] 

S.D.  Warren  Company;  Notice  of  Public 
Scoping  Meeting 

August  3, 1995. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  has  received 
a  "Report  on  S.D.  Warren  Company's 
Level  Management  Plan  for  Sebago 
Lake",  required  by  the  August  1994, 
Order  on  Complaints.  The  Order  on 
Complaints  required  the  licensee  to  file, 
for  Commission  approval,  a  lake  level 
management  plan  that  balances  the 
various  competing  uses  of  Sebago  Lake 
and  that  contains  procedures  for 
monitoring  the  impacts  of  the  lake  level 
management  plan  on  indicators  such  as 
shoreline  erosion,  lake  pollution,  fish 
and  wildlife  resources,  recreation,  etc. 

The  Commission  will  proceed  with 
scoping  for  an  Environmental  Impact 
Statement  (EIS)  for  the  Sebago  Lake 
Water  Management  Plan.  The  Sebago 
Lake  Water  Level  Management  Plan  EIS 
will  describe  and  evaluate  the  probable 
impacts  of  the  licensee's  proposed 
management  plan  and  all  reasonable 
alternatives. 

One  element  of  the  NEPA  process  is 
scoping.  Scoping  activities  are  initiated 
early  in  the  process  to: 

•  Identify  reasonable  alternative 
operational  procedures  and 
environmental  enhancement  measures 
that  should  be  evaluated  in  the 
docimient; 

•  Identify  significant  environmental 
issues  related  to  the  elements  of  the 
proposed  water  level  management  plan; 


•  Determine  the  depth  of  analysis  for 
issues  that  will  be  discussed  in  the 
document;  and 

•  Identify  resource  issues  that  are  of 
lesser  importance  and,  consequently,  do 
not  require  detailed  analysis. 

Scoping  Meetings 

Commission  staff  will  conduct  two 
public  meetings  for  the  Sebago  Lake 
Water  Level  Management  Plan  EIS.  All 
interested  individuals,  organizations, 
and  agencies  are  invited  to  attend  the 
planned  meetings  and  help  staff  identify 
the  scope  of  environmental  issues  that 
should  be  analyzed  in  the  EIS. 

The  first  scoping  meeting,  primarily, 
for  public,  will  be  conducted  at  7  p.m. 
on  Tuesday,  August  22, 1995,  at  the 
Heffeman  Center  Auditorium,  Saint 
Joseph's  College,  Windham,  Maine. 

The  second  meeting,  primarily  for 
agencies,  will  be  held  at  2  p.m.  on 
Wednesday,  August  23, 1995,  at  the 
Portland  Public  Library,  Rines 
Auditorium,  5  Monument  Square, 
Portland,  Maine. 

Procedures 

The  meetings,  which  will  be  recorded 
by  a  stenographer,  will  become  part  of 
the  formal  record  of  the  Commission's 
proceeding  on  the  EIS,  Individuals 
presenting  statements  at  the  meeting 
need  to  sign  in  before  the  meeting  starts  ■ 
and  to  identify  themselves  for  the 
record. 

Concerned  parties  are  encouraged  to 
speak  diuing  the  public  meetings. 
Speaking  time  allowed  for  individuals 
will  be  determined  before  the  meeting, 
based  on  the  number  of  persons  wishing 
to  speak  and  the  approximate  amoimt  of 
time  available  for  the  session,  but  all 
speakers  will  be  provided  at  least  five 
minutes  to  present  their  views. 

Scoping  Meeting  Objectives 

At  each  scoping  meeting,  the  staff 
will: 

•  Summarize  the  environmental 
issues  tentatively  identified  for  analysis 
in  the  EIS; 

•  Identify  resource  issues  that  the 
staff  believes  are  of  lesser  importance 
and,  therefore,  do  not  require  detailed 
analysis; 

•  Solicit  fiom  the  meeting 
participants  all  available  information, 
especially  quantifiable  data,  concerning 
significant  local  resources;  and 

•  Encourage  statements  from  experts 
and  the  public  on  issues  that  should  be 
analyzed  in  the  EIS. 

Information  Requested 

Federal  and  state  resource  agencies, 
local  government  officials,  interested 
groups,  area  residents,  and  concerned 


individuals  are  requested  to  provide  any 
information  they  believe  will  assist  the 
Commission  staff  to  analyze  the 
environmental  impacts  associated  with 
the  proposed  Sebago  Lake  Water  Level 
Management  Plan.  The  types  of 
information  sought  include  the 
following: 

•  Data,  reports,  and  resource  plans 
that  characterize  the  baseline  physical, 
biological,  or  social  environments  in  the 
vicinity  of  the  projects;  and 

•  Information  and  data  that  helps 
staff  identify  or  evaluate  significant 
environmental  issues. 

Scoping  information  and  associated 
comments  should  be  submitted  to  the 
Commission  no  later  than  September  5, 
1995.  Written  comments  should  be 
provided  at  the  scoping  meeting  or 
mailed  to  the  Commission,  as  follows: 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426. 

All  filings  sent  to  the  Secretary  of  the 
Commission  should  contain  an  original 
and  8  copies.  Failure  to  file  an  original 
and  8  copies  may  result  in  appropriate 
staff  not  receiving  the  benefit  of  your 
comments  in  a  timely  manner.  See  18 
CFR  4.34(h). 

All  correspondence  should  clearly 
show  the  following  caption  on  the  first 
page: 

FERC  No.  2984 

Sebago  Lake  Water  Level  Management 
Plan  EIS 

Interveners  and  interceders  (as 
defined  in  18  CFR  385.2010)  who  file 
documents  with  the  Commission  are 
reminded  of  the  Commission's  Rules  of 
Practice  and  Procedure  requiring  them 
to  serve  a  copy  of  all  documents  filed 
with  the  Commission  on  each  person 
whose  name  is  listed  on  the  official 
service  list  for  this  proceeding. 

For  further  information,  please 
contact  Thomas  J.  LoVuUo  (202)  219- 
1168. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  95-19573  Filed  8-8-95;  8:45  ami 
BiLUNQ  0006  (TIT-OI-M 


[Docket  No.  RP95-314-001] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Compliance  Filing 

August  3, 1995. 

Take  notice  that  on  August  1, 1995, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  in 
compliance  with  the  Commission's  July 
17, 1995  order  in  the  reference 
proceeding  (72  FERC  61,052)  a  schedule 
indicating  the  current  status  of  its 
Voliunetric  Transition  Cost  Account. 
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Tennessee  states  that,  as  required  by 
the  Commission's  Order,  the  schedule 
shows  the  current  status  of  both 
Tennessee's  supply  area  and  market 
area  volumetric  transition  subaccoimts 
and  the  ciunulative  amoimts  recovered 
pursuant  to  the  volumetric  market  area 
and  supply  area  siircharges. 

Tennessee  states  that  a  copy  of  this 
filing  was  served  on  each  of  its 
customers  and  affected  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  August  10, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Conmiission  and  are  available  for  public 
inspection. 
Linwood  A,  Wataon,  Jr., 
Acting  Secretary. 
(FR  Doc.  95-19583  Filed  8-6-95;  8:45  am] 

BILUNQ  COOC  SriT-OI-M 

[Docket  No.  GT9S-47-O0Q] 

Transcontinental  Gas  Pipe  Line 
Cwporatlon;  Notice  of  Refund  Report 

August  3, 1995. 

Take  notice  that  on  July  17, 1995, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  a  Refund  Report 
in  accordance  with  Section  4  of  its  Rate 
Schedule  FT-NT. 

Transco  states  that  the  report  shows 
the  flow  through  of  refunds  to  Transco's 
FT-NT  customers  resulting  from  a 
refimd  received  from  Texas  Gas 
Transmission  Corporation  (Texas  Gas) 
in  accordance  with  the  Stipulation  and 
Agreement  in  Texas  Gas's  general  rate 
case  Docket  No.  RP93-106,  et  aJ., 
approved  by  the  Commission  on 
September  21, 1994. 

Transco  states  that  on  July  13, 1995, 
it  flowed  through  refunds  totalling 
$1,381,483.30  including  interest  of 
$36,778.09,  to  its  FT-NT  customers  for 
the  referenced  Texas  Gas  refund  for  the 
period  November  1, 1993  through 
March  31, 1995. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E.. 


Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  10. 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

(FR  Doc.  95-19584  Filed  8-8-95;  8:45  am] 
MUJNQ  COOE  I717-«1-M 

[Docket  No.  TM95-6-30-000] 

Trunkline  Gas  Company  Notice  of 
Proposal  Changes  in  FERC  Gas  Tariff 

August  3. 1995. 

Take  notice  that  on  August  1, 1995, 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  revised  tariff  sheets,  listed  on 
Appendix  A  to  the  filing.  'Trunkline, 
requests  an  effective  date  on  September 
1, 1995. 

Trunkline  states  that  this  filing  is 
being  made  in  accordance  with  Section 
23  (Miscellaneous  Revenue 
Flowthrough  Surcharge  Adjustment)  of 
the  General  Terms  and  Conditions  of 
Trunkline's  FERC  Gas  Tariff,  First 
Revised  Voliune  No.  1. 

Trunkline  requests  waiver  of  any 
provisions  of  the  Commission's 
Regulations  which  may  be  necessary  to 
m^e  the  tariff  sheets  and  rates 
submitted  herewith  effective  September 
1, 1995. 

Trunkline  further  states  that  copies  of 
the  filing  area  being  served  on  all 
customers  subject  to  the  tariff  sheets  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  petitions 
or  protests  should  be  filed  on  or  before 
Augiist  10, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 

Commission  are  available  for  public 

inspection. 

Linwood  A.  Wataon,  Jr., 

Acting  Secretary. 

[FR  Doc.  95-19585  Filed  8-8-95;  8:45  am] 

BILUNQ  COOC  (717-01-H 

[Docket  No.  TA9ft-1 -35-0001 
Wast  Texas  Gas.  Inc.;  Filing 

August  3, 1995. 

Take  notice  that  on  August  1, 1995, 
West  Texas  Gas,  Inc.  (WTG)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1, 
Sixteenth  Revised  Sheet  No.  4,  proposed 
to  be  effective  October  1, 1995. 
Sixteenth  Revised  Sheet  No.  4  and  the 
accompanying  explanatory  schedules 
constitute  WTC's  annual  PGA  filing 
submitted  in  accordance  with  the 
Commission's  purchased  gas 
adjustments  regulations. 

WTG  states  that  copies  of  the  filing 
were  served  upon  WTXJ's  customers  and 
interested  state  commissions. 

Any  persons  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Conunission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  and  385.214. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  10, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 

[FR  Doc.  95-19586  Filed  8-8-95;  8:45  am] 
BILUNQ  COOE  SMT-OI-H 


Pocket  No.  RP95-136-00q 

Williams  Natural  Gas  Company;  Notice 
of  informal  Settlement  Conference 

August  3, 1995. 

Take  notice  that  an  informal 
conference  will  be  convened  in  this 
proceeding  on  Thursday,  August  31. 
1995,  at  10  a.m.,  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket.  The 
conference  will  be  held  at  the  offices  of 
the  Federal  Energy  Regulatory 
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Oinunission,  810  First  Street.  NE., 
Washington,  DC  20426. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  Regiilations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Arnold  H.  Meltz  at  (202)  208- 
2161  or  Donald  A.  Heydt  at  (202)  208- 
0740. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  95-19587  Filed  8-8-95;  8:45  am) 
HUMQ  COM  enr-oi-M 


Offlc*  of  Fossil  Ensrgy 

[FE  Dodut  No.  95-61-NQ] 

Sandoval  Energy  Corp.;  Order 
Qrantlng  Blanket  Authorization  to 
import  and  Export  Natural  Gas  From 
and  to  Canada  and  Mexico 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Sandoval  Energy  Corporation 
(Sandoval)  authorization  to  import  and 
export  a  combined  total  of  up  to  100  Bcf 
of  natiuBl  gas  from  and  to  Canada  and 
Mexico.  This  import/export 
authorization  shall  extend  for  a  period 
of  two  years  beginning  on  the  date  of  the 
initial  import  or  export  delivery, 
whichever  occurs  first. 

Sandoval's  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  homs  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  D.C,  July  20, 1995. 
Clifibrd  P.  Tomaszewski, 
Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
(FR  Doc.  95-19691  Filed  8-8-95;  8:45  am] 
MUMOCODC  MSO-OI-P 


Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

AGENCY:  Office  of  Hearings  and  Appeals, 
Department  of  Energy. 


ACTION:  Notice  of  Proposed 
Implementation  of  Special  Refund 
Procedures.  -. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  &iergy 
annoimces  proposed  procediu^s  for  the 
disbursement  of  $592,001  (plus  accrued 
interest)  collected  pursuant  to  a  consent 
order  with  MacmiUian  CXI  Company 
and  $15,822  (plus  accrued  interest) 
collected  pursuant  to  a  consent  order 
with  Kenny  Larson  Oil  Company.  The 
funds  will  be  distributed  in  accordance 
with  the  DOE's  special  refund 
procedures,  10  C.F.R.  Part  205,  Subpart 
V. 

DATE  AND  ADDRESS:  Comments  must  be 
filed  in  duplicate  within  30  days  of  the 
date  of  publication  in  the  Federal 
Register  and  should  be  addressed  to: 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585.  All  comments 
concerning  the  Kenny  Larson 
proceeding  should  conspicuously 
display  reference  to  Case  Number  LEF- 
0046  and  those  concerning  the 
Macmillian  proceeding  should  display 
reference  to  Case  Number  VEF-0002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bryan  F.  MacPherson,  Assistant 
Director,  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  (202)  586- 
5405. 

SUPPt.EMENTARY  INFORMATION:  In 
accordance  with  Section  205.282(b)  of 
the  procedural  regulations  of  the 
Department  of  Energy  (DOE),  10  CFR 
205.282(b),  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  and  Order  sets  forth  the 
procedures  that  the  DOE  has  tentatively 
formulated  to  distribute  monies  that 
have  been  collected  by  the  DOE 
pursuant  to  a  consent  orders  writh 
Macmillian  Oil  Company  (Macmillian) 
and  Kenny  Larson  Oil  Company 
(Larson).  The  consent  order  with 
Macmillian  settled  possible  pricing 
violations  with  respect  to  Macmillian's 
sales  of  propane,  No.  2  fuel  oil  and  Nos. 
5  and  6  residual  fuel  oil.  The  DOE  has 
collected  $592,001  from  Macmillian. 
The  consent  order  with  Larson  settled 
possible  pricing  violations  with  respect 
to  Larson's  sales  of  motor  gasoline.  The 
DOE  has  collected  $15,822  from  Larson. 
The  DOE  is  holding  the  funds  in 
interest-bearing  escrow  accounts 
pending  distribution. 

Applications  for  Refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 


submission  of  claims  is  authorized.  Any 
member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  the  publication  of  this  notice 
in  the  Federal  Register  and  should  be 
sent  to  the  address  provided  at  the 
beginning  of  the  notice.  All  comments 
received  will  be  available  for  public 
inspection  between  the  hours  of  1:00 
p.m.  and  5:00  p.m.,  Monday  through 
Friday,  except  federal  holidays,  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234, 1000  Independence  Avenue, 
S.W.,  Washington,  D.C.  20585. 

Dated:  August  2, 1995. 
George  B.  Breznay, 
Director.  Office  of  Hearings  an  d  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Special  Refund  Procedures 

August  2, 1995. 
Name  of  Firms: 

Macmillan  Oil  Company 

Kenny  Larson  Oil  Company 
Dates  of  Filings: 

June  5, 1992 

October  18, 1994 
Case  Numbers: 

LEF-0046 

VEF-0002 

In  accordance  with  the  procedural 
regulations  of  the  IDepartment  of  Energy 
(DOE),  10  CFR  Part  205,  Subpart  V.  the 
Economic  Regulatory  Administration 
(ERA)  of  the  DOE  filed  Petitions  for  the 
Implementation  of  Special  Refund 
Procedvues  with  the  Office  of  Hearings 
and  Appeals  (OHA)  on  Jime  5, 1992  and 
on  October  18, 1994.  The  petitions 
request  that  the  OHA  formulate  and 
implement  procediu^s  for  the 
distribution  of  funds  received  pursuant 
to  consent  orders  entered  into  between 
the  DOE  and  Kenny  Larson  Oil 
Company  (Larson)  of  Oregon  City, 
Oregon,  and  Macmillan  Oil  Company 
(Macmillan)  of  Des  Moines,  Iowa.. 

I.  Background 

Larson  and  Macmillan  were  "reseller- 
retailers"  as  defined  in  6  CFR  150.352 
and  10  CFR  212.31.  During  the  period 
from  August  1973  to  January  28, 1981, 
these  companies  were  subject  to  the 
Mandatory  Petroleum  Price  Regulations, 
10  CFR  Part  212,  Subpart  F,  and 
antecedent  regulations  at  6  CFR  Part 
150,  Subpart  L.  An  ERA  audit  of 
Larson's  business  records  revealed 
possible  pricing  violations  with  respect 
to  the  firm's  sales  of  motor  gasoline 
during  the  period  May  through 
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December  1979.  An  ERA  audit  of 
Macmillan's  business  records  revealed 
possible  pricing  violations  with  respect 
to  the  firm's  sales  of  propane.  No.  2  fuel 
oil,  and  Nos.  5  and  6  residual  fuel  oil 
during  the  period  November  1, 1973, 
throu^  April  30, 1974.  In  order  to  settle 
all  claims  and  disputes  between  these 
companies  and  the  DOE  regarding  their 
compliance  with  the  price  regulations, 
the  DOE  entered  into  consent  orders 
with  Larson  and  Macmillan  on 
September  21, 1981,  and  March  7, 1988, 
respectively. 

In  the  Larson  consent  order,  the  firm 
agreed  to  remit  a  total  of  $7,415, 
approximately  38  percent  of  the  amoimt 
of  the  overcharges  alleged  by  the  DOE, 
plus  installment  interest.  Of  the 
principal  amount,  $5,842  was  to  be 
remitted  to  the  DOE,  and  $1,573  was  to 
be  paid  directly  to  six  of  Larson's 
customers.  Larson  failed  to  comply  with 
the  Consent  Order  and  remitted  no 
funds  to  either  the  DOE  or  the  six 
customers.  ■  On  August  29, 1994,  we 
granted  Larson  a  refund  of  $15,822  in 
the  Texaco  special  refund  proceeding. 
Texaco  Inc./Kenny  Larson  Oil  Company, 
24  DOE  185,081  (1994)  [Texaco/ 
Larson).  At  that  time,  Larson  was  in 
default  in  the  amount  of  $26,168  ($7,415 
principal  plus  $18,753  interest)  in  its 
obligations  pursuant  to  the  Consent 
Order.  Accordingly,  in  Texaco/Larson, 
we  determined  that  the  Texaco  refund 
should  be  used  to  fund  Larson's  consent 
order  escrow  account,  in  satisfaction  of 
the  firm's  principal  settlement  amount 
and  partial  satisfaction  of  its  debt  for 
interest  accrued.  Accordingly,  the 
$15,822  Texaco  refund  was  deposited 
into  the  Kenny  Larson  Oil  Company 
escrow  account  maintained  at  the 
Department  of  the  Treasury,  Consent 
Order  No.  000H00439.  This  is  the 
amotmt  which  is  available  for 
distribution  in  this  proceeding. 

On  February  1,  1983,  a  Proposed 
Remedial  Order  was  issued  to 
Macmillan  which  alleged  that  the  firm 
violated  the  price  regulations  with 
respect  to  its  sales  of  propane,  No.  2  fuel 
oil,  and  Nos.  5  and  6  residual  fuel  oil. 
Macmillan  contested  the  PRO  before  the 
OHA  (Case  No.  HRO-0122).  During  the 
course  of  that  proceeding,  the  ERA 
reduced  the  amount  of  the  alleged 
overcharges  from  $383,268  to  $333,853. 
See  Letter  from  Ann  C.  Grover, 
Associate  Soficitor,  ERA,  to  Richard  T. 


•  On  October  13, 1983.  ERA  filed  a  Subpart  V 
petition  with  respect  to  the  Larson  Consent  Order 
(Case  No.  HEF-OHM).  However,  because  of  Larson's 
failure  to  remit  the  settlement  amount,  that  petition 
was  dismissed  without  prejudice.  See 
Memorandum  from  Richard  T.  Tedrow,  OHA  . 
Deputy  Director,  to  Raybum  Hanzlik,  ERA 
Administrator  (July  3, 1985). 


Tedrow,  OHA  Deputy  Director  (October 
5, 1987).  On  March  7, 1988,  Macmillan 
and  DOE  entered  into  a  consent  order 
that  settled  the  PRO's  allegations. 
Pursuant  to  the  consent  order 
obligation,  Macmillan  remitted  a  total 
amount  of  $592,001  (including  pre- 
settlement  interest)  to  the  DOE  in  full 
satisfaction  of  the  amoimt  owed.  The 
audit  workpapers  identify  the  customers 
that  Macmillan  allegedly  overcharged. 

n.  Jurisdiction 

The  procedural  regulations  of  the 
DOE  set  forth  general  guidelines  by 
which  the  OHA  may  formulate  and 
implement  plans  of  distribution  for 
funds  received  as  a  result  of 
enforcement  proceedings.  10  CFR  Part 
205,  Subpart  V.  It  is  DOE  policy  to  use 
the  Subpart  V  process  to  distribute  such 
funds.  For  a  more  detailed  discussion  of 
Subpart  V  and  the  authority  of  the  OHA 
to  fashion  procedures  to  distribute 
refunds  obtained  as  part  of  settlement 
agreements,  see  Office  of  Enforcement,  9 
DOE  1 82,553  (1982);  Office  of 
Enforcement,  9  DOE  1 82,508  (1981). 
After  reviewing  the  records  in  the 
present  cases,  we  have  concluded  that  a 
Subpart  V  proceeding  is  an  appropriate 
mechanism  for  distributing  the  L^^on 
and  Macmillan  consent  order  funds.  We 
therefore  propose  to  grant  the  ERA'S 
petitions  and  assume  jurisdiction  over 
distribution  of  the  funds. 

III.  Proposed  Refund  Procedures 

A.  Refund  Claimants 

In  the  first  stage,  refund  monies  will 
be  distributed  to  those  parties  which 
were  directly  injured  in  transactions 
with  Larson  and  Macmillan  during  the 
audit  periods.  We  believe  that  the 
Larson  and  Macmillan  customers  who 
were  adversely  affected  by  the  alleged 
overcharges  are  primarily  those 
purchasers  specifically  identified  in  the 
consent  orders  and  in  the  audit  papers. 
In  addition,  customers  who  purchased 
motor  gasoline  from  the  three  retail 
outlets  operated  by  Larson  were  referred 
to  as  a  class  in  the  ERA  audit  files  but 
could  not  be  individually  identified.^ 
These  parties  may  also  file  for  refunds 
in  this  proceeding. 

Based  on  the  information  we  have 
about  Larson's  business,  we  expect  that 
all  applicants  in  the  Larson  proceeding 
and  most  applicants  in  the  Macmillan 
proceeding  will  be  ultimate  consumers. 
As  in  many  other  refund  proceedings, 
we  are  making  a  finding  that  end-users 
or  ultimate  consumers  whose  businesses 


are  unrelated  to  the  petroleum  industry 
were  injured  by  the  alleged  overcharges 
covered  by  the  Consent  Order.  Unlike 
regulated  firms  in  the  petroleum 
industry,  members  of  diis  group  were 
generally  not  subject  to  price  controls 
during  the  audit  period  and  were  not 
required  to  keep  records  which  justified 
selling-price  increases  by  reference  to 
cost  increases.  See,  e.g.,  Marion  Corp., 
12  DOE  1 85.014  (1984);  Thornton  Oil 
Corp.,  12  DOE  185,112  (1984).  For  these 
reasons,  an  analysis  of  the  impact  of  the 
increased  cost  of  petroleum  products  on 
the  final  prices  of  non-petroleum  goods 
and  services  would  be  beyond  the  scope 
of  this  special  refund  proceeding.  See 
Office  of  Enforcement,  10  DOE  1 85,072 
(1983);  see  also  Texas  Oil  &■  Gas  Corp., 
12  DOE  1 85,069  at  88,209  (1984).  We 
therefore  propose  that  the  end-users  of 
Larson  and  Macmillan  petroleiun 
products  named  in  the  consent  orders  or 
workpapers  be  presumed  injiu^d  by  the 
alleged  overcharges.  Other  end-user 
applicants  in  the  Larson  proceeding,  if 
any,  need  only  demonstrate  that  they 
purchased  from  Larson  and  document 
their  purchase  voliunes  to  make  a 
sufficient  showing  that  they  were 
injiued  by  the  alleged  overcharges.^ 

We  expect  some  of  the  applicants  in 
the  Macmillan  proceeding  to  be  resellers 
or  retailers.  With  respect  to  such 
applicants,  we  shall  adopt  a  small- 
claims  threshold  of  $5,000.  Reseller  or 
retailer  applicants  seeking  refunds  of 
$5,000  or  less  will  not  be  required  to 
demonstrate  that  they  were  injured  by 
Macmillan's  alleged  overcharges.  In 
addition,  one  former  customer  of 
Macmillan,  E.L.  Bride,  appears  to  be  a 
reseller  whose  potential  refund  amount 
is  $141,986.  Consistent  with  prior  cases, 
it  will  be  able  to  obtain  a  refund  of 
$50,000  without  making  a 
demonstration  that  it  was  injured  by 
Macmillan's  overcharges.  In  order  to 
obtain  a  refund  of  its  full  overcharge 
amount,  it  would  have  to  show  that  it 
was  injiu«d  by  the  overcharges.  See  Gulf 
Oil  Corporation,  16  EXDE  1 85,381  at 
88,738  (1987);  Marathon  Petroleum 
Company,  14  DOE  1 85.269  at  88,510 
(1986). 


2  See  Memorandum  from  Leslie  Adams,  Director 
of  the  Case  Settlement  Division,  ERA,  to  Milton 
Lorenz,  Special  Counsel,  ERA,  Case  No.  HEF-0104 
(June  24, 1982). 


'One  of  the  named  Larson  customers  (Portland 
General  Electric)  and  three  Macmillan  customers 
(Iowa  Power  &  Light,  Atlantic  Municipal  Utilities, 
and  Iowa  South  Utilities)  are  public  utilities.  As  in 
other  Subpart  V  proceedings,  we  will  treat  the 
utilities  as  end-users.  Moreover,  because  each  of 
their  potential  refunds  is  less  than  $5,000,  we  will 
not  require  them  to  submit  the  type  of  certiHcation 
of  pass-through  required  of  public  utilities  that 
receive  refunds  in  excess  of  the  $5,000  small  claims 
threshold.  See.  e.g..  Placid  Oil  Co..  18  DOE  1 85,176 
at  88,290  (1988). 
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B.  Calculation  of  Refund  Amounts 

As  stated  above,  the  audits  which 
gave  rise  to  the  Macmillan  Consent 
Order  identified  all  of  the  customers 
allegedly  overcharged  diuing  the  audit 
period.  In  total,  there  are  66  identified 
customers  who  were  allegedly 
overcharged  by  Macmillan  during  its 
rehmd  period.  The  Larson  audit 
identified  six  customers  which  account 
for  21.2  percent  of  the  alleged 
overcharges,  while  the  remaining  78.8 
percent  of  the  alleged  overcharges  were 
attributed  to  Larson's  sales  to  customers 
at  its  retail  stations.  With  respect  to  the 
identified  customers  of  Larson  and 
Macmillan,  we  have  determined  that  the 
use  of  the  audit  results  to  establish 
potential  refunds  on  a  firm-specific 
basis  is  more  accurate  than  any  other 
method  to  relate  probable  injury  to 
refund  amoimt. 

We  shall  therefore  base  the  identified 
customers — potential  refunds  on  the 
amount  that  each  of  these  firms  was 
allegedly  overcharged,  as  determined  by 
the  ERA  audit.  Thus,  the  principal 
amoimt  of  each  firm's  maximum  refund 
is  100  percent  of  the  amount  designated 
for  that  firm  in  the  Consent  Order  plus 
a  pro  rata  share  of  the  interest  that  the 
DOE  has  collected  on  that  amoimt.  (For 
Larson,  the  latter  is  approximately  45 
percent  of  the  interest  that  Larson 
actually  owed  at  the  time  the  money 
was  placed  in  the  escrow  accoimt.)  The 
firms  and  their  potential  refund 
amoimts  are  listed  in  the  Appendices  to 
this  Decision. 

We  propose  to  use  a  volimietric 
methodology  to  distribute  that  portion 
of  the  consent  order  fund  attributable  to 
transactions  with  members  of  Larson's 
retail  class  of  purchaser.  The  voliunetric 
refund  presumption  assiunes  that  the 
alleged  overcharges  by  a  firm  were 
spread  equally  over  all  gallons  of 
product  marketed  by  that  firm.  In  the 
absence  of  better  information,  this 
assumption  is  soimd  because  the  DOE 
price  regulations  generally  required  a 
regulated  firm  to  account  for  increased 
costs  on  a  firm-wide  basis  in 
determining  its  prices.  This 


presumption  is  rebuttable,  however.  A 
retail  customer  claimant  which  believes 
that  it  suffered  a  disproportionate  share 
of  the  alleged  overcharges  may  submit 
evidence  proving  this  claim  in  order  to 
receive  a  larger  refund.  See  Sid 
Richardson  Carbon  and  Gasoline  Co./ 
Siouxland  Propane  Co.,  12  DOE  85,054 
(1984). 

Under  the  voliunetric  methodology 
we  plan  to  adopt  for  the  Larson 
proceeding,  a  retail  customer  claimant 
will  be  eligible  to  receive  a  refund  equal 
to  the  number  of  gallons  of  motor 
gasoline  purchased  from  Larson  fi-om 
May  through  December  1979  multiplied 
by  the  volumetric  factor.  The  volumetric 
factor  for  Larson  is  equal  to  $0.0123.^ 
We  also  propose  to  establish  a  minimum 
amount  of  $15  for  refund  claims.  We 
have  found  that  the  cost  of  processing 
claims  in  which  refunds  are  sought  for 
amounts  less  than  $15  outweighs  the 
benefits  of  restitution  in  those 
situations.  See,  e.g.,  Uban  Oil  Co.,  9 
DOE  182,541  at  82,225  (1982);  see  also 
10  CFR  205.286(b).  Therefore,  a 
claimant  must  have  purchased  at  least 
1,220  ($15/$0.0123)  gallons  of  Larson 
motor  gasoline  during  the  Larson  audit 
period  in  order  to  be  eUgible  for  a 
refund. 

In  addition,  each  successful  claimant 
vtrill  receive  a  pro  rata  share  of  the 
interest  accrued  on  the  consent  order 
funds  between  the  date  the  funds  were 
placed  in  the  Larson  and  Macmillan 
escrow  accounts  and  the  date  the 
applicant's  refund  is  disbursed. 

IV.  Conclusion 

Refund  applications  in  this 
proceeding  should  not  be  filed  until  the 
issuance  of  a  final  Decision  and  Order. 
Detailed  procedures  for  filing 
applications  will  be  provided  in  the 
£bial  Decision  and  Chtier.  Before 
disposing  of  any  of  the  funds  received, 
we  intend  to  publicize  the  distribution 
process  and  to  provide  an  opportunity 
for  any  affected  party  to  file  a  claim. 

Any  funds  that  remain  after  all  first- 
stage  claims  have  been  decided  will  be 
distributed  in  accordance  with  the 


provisions  of  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986 
(PODRA),  15  U.S.C.  §4501-07.  PODRA 
requires  that  the  Secretary  of  Energy 
determine  annually  the  amount  of  oil 
overcharge  funds  that  will  not  be 
required  to  refund  monies  to  injured 
parties  in  Subpart  V  proceedings  and 
make  those  funds  available  to  state 
governments  for  use  in  four  energy 
conservation  programs.  The  Secretary 
has  delegated  these  responsibilities  to 
OHA.  Any  funds  in  the  Larson  and 
Macmillan  escrow  account  that  OHA 
determines  will  not  be  needed  to  effect 
direct  restitution  to  injured  Larson  and 
Macmillan  customers  will  be  distributed 
in  accordance  with  the  provisions  of 
PODRA. 

It  Is  Therefore  Ordered  That 

(1)  The  refund  amount  remitted  to  the 
Department  of  Energy  by  Kenny  Larson 
Oil  Company  pursuant  to  the  September 
21, 1981  Consent  Order  will  be 
distributed  in  accordance  with  the 
foregoing  Decision. 

(2)  The  refund  amoimt  remitted  to  the 
Department  of  Energy  by  Macmillan  Oil 
Company  pursuant  to  the  March  7, 1988 
Consent  Oixier  will  be  distributed  in 
accordance  with  the  foregoing  Decision. 

Appendix  A— Larson  Customers 
AND  Their  Potential  Refund 
Amounts 


Customer 
name 

Con- 
sent 
order 
amount 

Interest 
col- 
lected 

Potential 

principal 

refund 

Schuitz  Sani- 
tary Service 

B  &  C  Towing 

D&ASupply 

Portland  Gerv 
era!  Electric 

Larry  Hepter  .. 

SkigNagal 
Farms  

Retail  Cus- 
tomers   

$416 
96 
91 

685 
93 

192 

5,842 

$471 
109 
101 

773 
109 

219 

6.625 

$887 
205 
192 

1.458 
202 

411 

12.467 

Total 

7,415 

8,407 

15,822 

APPENDIX  B— MACMILLAN  CUSTOMERS  AND  THEIR  POTENTIAL  REFUND  AMOUNTS 


Customer  name 


Ace  Lines,  Inc  

Annstrong  Rubber 

Associated  MHk  Producers 
Atlantic  Municipal  Utilities  , 
Bankers  Lite  


Over- 

Pre-set- 

charge 

tlement 

amount 

Interest 

$223 

$172 

17,982 

13.904 

635 

491 

694 

537 

2.068 

1,599 

Potential 
refund 
amount 


$395 
31.886 
1,126 
1.231 
3.667 


*The  volumetric  factor  wm  computed  by  dividing 
$12,467  (78.8  percent  of  the  S1S,822  collected  for 
the  Lanon  escrow  account)  by  1,016,250  (the 


approximate  number  of  gallons  of  motor  gasoline 
sold  by  Larson  to  its  retail  customers  during  the 
audit  period).  The  latter  figure  was  obtained  using 


information  provided  by  Larson  and  by  its  primary 
supplier,  Texaco  Inc. 


APPENDIX  B— Macmillan  Customers  and  Their  Potential  Refund  Amounts— Continued 


Customer  name 


Beaver  Valley  Canning  

Bell  Watcher „... 

Bitucote  Products 

Boesen  the  Florist 

Bookey  Packing  

CAK  Enterprises 

Cttarles  Krizan 

City  of  Pleasant  Hill „.. 

College  Osteopath  Medtoine 

Crees  Enterprises  

Crouse  Cartage  ......... . ....... 

Dakota  Oil  Co 

Dept.  General  Services _.. 

Des  Moines  Community  College  .. 
Des  Moines  Independent  Schools 

E.L  Bride  Company 

Etview  Constructkxi 

Equitable  Life  Insurance  Co 

Everds  Bros 

Exec  Industries  ...". 

Fidelity  Warehouse  

Firestone  

Fort  Dodge  Transport 

George  A.  Homiel  &  Co 

H.  West  Construction 

Hotel  Des  Moines „ 

Hotel  Ft.  Des  Moines 

Howe  Laundry ; 

Inland  Mills  

Iowa  Road  Buiklers 

Iowa  South  Utilities  

Iowa  Power  and  Light 

Keck,  Inc  

Little  Giant  Crane 

Local  334 

Matt  Construction 

Maytag 

Meredith  Publishing  Co 

National  Gypsum 

New  Monroe  Community  Schools 

Parker  Oil  Co  

Pepsi  Cola  Bottlers  

Ralston  Purina 

Savory  Hotel 

Sendler  Stone  Products 

Shaver  Oil  Co , 

Starts  Heating  „ „ 

State  of  Iowa  Bklg 

State  of  Iowa 

Swift  &  Co 

Swift  Edible  Oil  Co ,. 

Target  Ready  Mix  .„ 

Univ  of  N.  Iowa  _ 

Univ  of  Iowa 

VA  Hospital  

Veterans  Merrxxial  Auditorium 

West  Towers 

Western  Electric  ; 

Wilson  &  Co 

Younkers  (Dan  Thomas) 

[Illegible]  Oil 


Total 


Over- 
charge 
anwunt 


4,922 

1,834 

14 

285 

843 

360 

556 

7 

222 

1.015 

414 

650 

3,092 

411 

10.035 

80,066 

1.345 

4,736 

213 

520 

$3,146 

196 

517 

11.756 

25 

325 

3.494 

1,093 

2,565 

4,379 

409 

4,352 

1,071 

652 

99 

523 

88,470 

2,721 

508 

2,111 

746 

957 

1,281 

3,617 

193 

582 

761 

183 

1,222 

1,766 

8,054 

18,175 

4,519 

21,616 

12 

1,009 

3,406 

952 

1,822 

407 

1.019 


333,853 


Pre-«et- 
tlement 
interest 


3,806 

1,418 
11 
220 
652 
278 
430 
5 
172 
785 
320 
503 

2.391 
318 

7.759 
61,920 

1,040 

3,662 
165 
402 

2,432 
152 
400 

9,090 

19 

251 

2,702 
845 

1,983 

3.386 
316 

3,365 

828 

504 

77 

404 

68,405 

2,104 
393 

1.632 
577 
740 
990 

2.797 
149 
450 
588 
141 
945 

1,365 

6.227 
14,063 

3,494 

16,713 

9 

780 

2,634 
736 

1.409 
315 
788 


Potential 
refund 
anrKXjnt 


258,148 


8.728 

3.252 

25 

505 
1,495 

638 

986 
12 

394 
1,800 

734 
1,153 
5,483 

729 

17,794 

141.986 

2.385 

8,398 

378 

922 
5,578 

348 

917 

20,846 

44 

576 
6.196 
1,938 
4,548 
7,765 

725 
7.717 
1,899 
1.156 

176 

927 

156.875 

4,825 

901 
3.743 
1,323 
1,697 
2.271 
6.414 

342 
1.032 
1.349 

324 

2.167 

3.131 

14281 

32228 

8,013 

38.329 

21 

1,789 

6,040 

1,688 

3231 

722 
1.807 


592,001 


.^584 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-180978:  FRL  49«»-1] 

CartMfuran;  Notice  of  Issuances  and 
Receipt  of  Application  for  Emergency 
Exemption 

AQENCY:  Enviionmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  EPA  has  issued  specific 
exemptions  of  the  Federal  Insecticide, 
Fungicide,  and  Rodentidde  Act 
(FIFRA),  as  amended,  to  the  Texas 
Department  of  Agriculture,  the 
Oklahoma  Department  of  Agricultiu«. 
and  the  Mississippi  Department  of 
Agricxilture  and  Commerce  (hereafter 
referred  to  as  the  "Applicants")  for  use 
of  the  insecticide,  flowable  carbofuran. 
to  control  aphids  on  cotton.  Due  to  the 
unique  nature  of  these  emergency 
situations,  in  which  the  time  to  review 
the  conditions  of  these  situations  was 
short,  it  was  not  possible  to  issue  a 
solicitation  for  public  comment,  in 
accordance  with  40  CFR  166.24,  prior  to 
the  Agency's  decision  to  grant  these 
exemptions.  EPA  is  also  annoimcing  the 
receipt  of  a  request  fi-om  the  Louisiana 
Department  of  Agriculture  and  Forestry 
for  an  emergency  exemption  to  use 
flowable  carbofuran  on  300,000  acres  of 
cotton. 

DATES:  EPA  is  waiving  the  public 
comment  period,  as  allowed  in  40  CFR 
166.24,  due  to  the  short  period  of  time 
available  with  which  to  review  this 
situation  and  render  a  timely  decision. 
However,  comments  may  still  be 
submitted  and  will  be  evaluated. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180978,"  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  D.C.  20460.  In  person, 
bring  comments  to:  Rm.  1132,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Midway. 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 


file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
(OPP-180978].  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 

Information  submitted  in  any 
c(Mnment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 
from  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Dave  Deegan.  Registration 
Division  (7505W).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
D.C.  20460.  Office  location  and 
telephone  number:  6th  Floor,  Crystal 
Station  I,  2800  Jefferson  Davis  Highway, 
ArUngton  VA,  (703)  308-8417;  Internet 
address:  deegan.dave@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may. 
at  her  discretion,  exempt  a  State  agency 
&x>m  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicants  requested 
that  the  Administrator  issue  specific 
exemptions  for  the  use  of  the 
insecticide,  carbofuran,  formulated  as 
Furadan  4F  Insecticide-Nematicide, 
EPA  Reg.  No.  279-2876,  manufactured 
by  FMC  Corporation,  to  control  aphids. 
Information  in  accordance  with  40  CFR 
part  166  was  submitted  as  part  of  these 
requests. 

According  to  the  Applicants, 
carbofuran  is  the  only  insecticide  that 
could  provide  effective  control  of 
aphids.  The  applicants  submitted  data 
indicating  that  other  currently  registered 
insecticides  either  are  showing  signs  of 
diminishing  efficacy  due  to 
development  of  resistance  in  pest 
populations,  or  whose  efficacy  is  not 


consistently  reliable  enough  to  control 
this  pest  infestation. 

Under  the  uses  requested  and/or 
authorized  in  these  specific  exemptions, 
Furadan  4F  was  requested  to  be  used  at 
a  rate  of  0.25  lb.  of  active  ingredient 
(a.i.)  per  acre  per  application,  applied  as 
a  foliar  spray  using  ground  or  aerial 
equipment.  A  maximum  of  two 
applications  per  acre  were  requested.  If 
two  appUcations  are  made,  a  maximum 
total  rate  of  0.5  lbs.  of  carbofuran  may 
not  be  exceeded  per  acre. 

Under  the  exemptions  which  have 
been  granted,  the  Texas  Department  of 
Agriculture  was  authorized  use  of  up  to 
100,000  lbs.  of  carbofuran  to  treat  up  to 
400,000  acres  of  cotton;  the  Oklahoma 
Department  of  Agriculture  was 
auUiorized  use  of  up  to  10,000  lbs.  of 
carbofuran  to  treat  up  to  40,000  acres  of 
cotton;  and  the  Mississippi  Department 
of  Agriculture  and  Commerce  was 
authorized  use  of  up  to  50,000  lbs.  of 
carbofuran  to  treat  up  to  200,000  acres 
of  cotton.  These  states  were  granted  use 
of  these  amounts  of  carbofuran 
following  the  requested  application 
rates. 

The  granted  specific  exemptions 
expire  on  September  15, 1995.  In  the 
event  that  it  is  granted,  the  proposed 
exemption  fit)m  Louisiana  would  expire 
on  September  15, 1995  as  well. 

The  regulations  governing  section  18 
(40  CFR  166.24(a)(5)]  require  that  the 
Agency  publish  a  notice  of  receipt  in  the 
Federal  Register  and  solicit  public 
comment  on  an  application  for  a 
specific  exemption  if  the  appUcant 
proposes  use  of  a  chemical  which  has 
been  the  subject  of  a  special  review 
within  the  Agency.  In  the  case  of  these 
states',  and  the  situation  found  in  their 
cotton  producing  areas,  there  was  not 
adequate  time  to  publish  a  notice  of 
receipt  and  solicit  public  comments  on 
these  applications  prior  to  the  Agency 
reviewing  the  submitted  data,  and 
making  and  issuing  its  decisions. 
Therefore,  as  allowed  for  by  40  CFR 
166.24(c),  the  comment  period 
following  a  notice  of  receipt  was 
eliminated,  since  the  time  available  to 
make  a  decision  required  this. 

A  record  has  been  established  for  this 
notice  under  docket  number  "[OPP- 
180978]"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  pubUc 
record  is  located  in  Room  1132  of  the 
Public  Response  and-Program  Resources 
Branch,  Field  Operations  Division 
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(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docketdepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  sp>ecial  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
dociunent. 

Interested  persons  are  still  invited  to 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above.  The  Agency  will  review 
and  consider  all  comments  received 
regarding  continuance  of  these 
emergency  exemptions  for  the  use  of 
carbofuran  on  cotton. 

List  of  Subjects 

Environmental  Protection,  Pesticides 
and  pests.  Crisis  exemptions. 

Dated:  July  28,  1995. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

(PR  Doc.  95-19667  Filed  8-8-95;  8:45  am] 
BILUNG  CODE  6640-60-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Withdrawal  of  Report  No.  2088; 
Application  for  Review  of  Action  in 
Rulemaking  Proceedings 

August  4, 1995. 

Report  No.  2088.  released  August  1, 
1995  listing  the  following  Application 
for  Review  is  hereby  withdrawn. 
Subject:  Deferral  of  Licensing  of  MTA 
Commercial  Broadband  PCS.  (ON 
Docket  No.  93-253  and  ET  Docket 
No.  92-100) 
Number  of  Petition  Filed:  1. 

Federal  Communications  Commission. 
William  F.  Canton. 

Acting  Secretary. 

[FR  Doc.  95-19600  Filed  8-8-95;  8:45  am) 

BILUNO  CODE  6712-01-M 


FEDERAL  RESERVE  SYSTEM 

BOK  Financial  Corporation; 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  fisted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Govemora.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsoimd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  siunmarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  23, 
1995. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1 .  BOK  Financial  Corporation,  Tulsa, 
Oklahoma,  to  acquire  9.9  percent  of 
Liberty  Bancorp,  Inc.,  Oklahoma  City, 
Oklahoma,  and  thereby  acquire  Liberty 
Trust  Company,  Oklahoma  City, 
Oklahoma,  and  thereby  engage  in:  trust 
company  activities,  pursuant  to  § 
225.25(b)(3)  of  the  Board's  Regulation  Y; 
Mid- America  Credit  Life  Assurance  Co., 
Oklahoma  City,  Oklahoma,  and  Mid- 


America  Insurance  Agency,  Oklahoma 
City,  Oklahoma;  and  thereby  engage  in 
underwriting  credit-related,  life, 
accident,  and  health  insurance  sold  in 
connection  with  credit  extensions  made 
by  subsidiaries  of  Liberty  Bancorp,  and 
acting  as  agent  for  the  sale  of  credit- 
related  life,  accident,  and  health 
insurance  sold  in  connection  with  credit 
extensions  made  by  subsidiaries  of 
Liberty  Bancorp,  pursuant  to  § 
225.25(b)(8)(i)  of  the  Board's  Regulation 
Y;  and  personal  property  leasing, 
pursuant  to  §  225.25(b)(5)(i)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  3, 1995. 
WiUiam  W.  Wilet. 
Depu  ty  Secretary  of  the  Board. 
|FR  Doc.  95-19668  Filed  8-8-95:  8:45  am] 
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Ralph  L.  Matteucci,  et  al.;  Change  In 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's-Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  August  23, 1995. 

A.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 

1.  i?a/pii  L.  Matteuccj,  Phoenix, 
Arizona;  to  acquire  an  additional  11.19 
percent,  for  a  total  of  18.01  percent; 
Richard  L.  Matteucci,  Albuquerque, 
New  Mexico,  to  acquire  a  total  of  4.88 
percent;  Anna  Maria  Matteucci, 
Phoenix,  Arizona,  to  acquire  an 
additional  1.73  percent,  for  a  total  of 
4.41  percent;  and  James  L.  Matteucci, 
Phoenix,  Arizona,  to  acquire  an 
additional  1.73  perqgnt,  for  a  total  of 
4.41  percent,  of  the  voting  shares  of 
New  Mexico  National  Financial,  Inc., 
Roswell,  New  Mexico,  and  thereby 
indirectly  acquire  Bank  of  the 
Southwest,  Roswell,  New  Mexico. 
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Board  of  Governors  of  the  Federal  Reserve 
System.  August  3, 1995. 
William  W.  Wiks, 
Secretary  of  the  Board. 
|FR  Doc.  95-19669  Filed  8-8-95;  8:45  am] 
BNJJNG  CODE  ttlfMI-f 

Southern  Financial  Bancorp,  inc.,  et 
ai.;  Formations  of;  Acquisitions  by; 
and  Mergers  of  Banl(  Hoiding 
Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
imder  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
apphcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  Ueu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  simunarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  1, 1995. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  Southern  Financial  Bancorp.  Inc., 
Warrenton,  Virginia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Southern 
Financial  Bank  (successor  by  merger  to 
Southern  Financial  Federal  Savings 
Bank).  Warrenton,  Virginia. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Sable  Bancshares,  Inc.,  Chicago, 
Illinois;  to  become  a  bank  holding 
company  by  acquiri^  93.45  percent  of 
the  voting  shares  of  Commimity  Bank  of 
Lawndale,  Chicago,  Illinois. 

C  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 


1 .  Old  National  Bancorp,  Evansville. 
Indiana;  to  acquire  100  percent  of  the 
voting  shares  of  City  National  Bancorp, 
Inc.,  Fulton,  Kentucky,  and  thereby 
indirectly  acquire  City  National  Bank. 
Fulton.  Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  3, 1995. 

William  W.  Wiles. 

Secretary  of  the  Board. 

IFR  Doc.  95-19670  Fil^d  8-8-95;  8:45  am] 

ULUNG  COOE  621(M)1-F 


Spencer  Bancorporation,  inc.;  Notice 
of  Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  appUcation  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resoiuces. 
decreased  or  unfair  competition, 
confficts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  23, 
1995. 

A.  Federal  Reserve  Bank  of  Chicago 
Games  A.  Bluemle,  Vice  President)  230 


South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Spencer  Bancorporation,  Inc., 
Spencer.  Wisconsin;  to  engage  de  novo, 
in  forming  a  community  development 
corporation  (CDC)  as  a  wholly  owned 
subsidiary;  and  the  CDC  would 
primarily  make  investments  thr         Ad 
benefit  low-  and  moderate-income 
persons  and/or  small  businesses  located 
in  a  low-  and  moderate-income  area  to 
stimulate  economic  development, 
pursuant  to  §  225.25(b)(6)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  3, 1995. 

William  W.  Wiles. 

Secretary  of  the  Board. 

IFR  Doc.  95-19671  Filed  8-8-95;  8:45  am] 

BILLMG  COOE  6210-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Administration  for  Children  and 
Families;  Statement  of  Organization, 
Functions  and  Delegates  of  Authority 

This  Notice  amends  Part  K  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Service  (DHHS),  Administration  for 
Children  and  Families  (ACF)  as  follows: 
Chapter  K,  Administration  for  Children 
and  families  (56  FR  42332),  as  last 
amended,  August  27, 1991;  KA.  the 
Office  of  the  Assistant  Secretary  for 
Children  and  Famifies  (59  FR  13969),  as 
last  amended.  March  24, 1994;  Chapter 
KP,  the  Office  of  Program  Support  (56 
FR  42344),  as  last  amended,  August  27, 
1991;  Chapter  KJ,  the  Office  of 
Information  Systems  Management 
(OISM)/Child  Support  Information 
Systems  (CSIS)  (58  FR  40432),  as  last 
amended.  July  28. 1993;  KK,  the  Office 
of  Financial  Management  (OFM)  (59  FR 
23730)  as  last  amended  May  6, 1995; 
KL,  the  Office  of  Management  (OM)  (58 
FR  40432).  as  last  amended  July  28, 
1993;  Chapter  KM,  the  Office  of  Policy 
and  Evaluation  (OPE)  (56  FR  42348),  as 
last  amended,  August  27, 1991;  Chapter 
KN,  the  Office  of  Public  Affairs  (OPA) 
(56  FR  42349).  as  last  amended.  August 
27, 1991.  This  reorganization  of  the  ACF 
staff  offices  will  achieve  several 
important  objectives  and  create  a  high 
performance  team  with  highly 
permeable  borders  across  organizational 
lines  to  focus  on  stewardship, 
partnership,  results  and  service  to  the 
customers  both  internally  and 
externally. 
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These  Chapters  are  amended  as 
follows: 

I.  Delete  Chapter  K.  "The 
Administration  for  Children  and 
Families"  in  its  entirety  and  replace 
with  the  following: 
K.OO    Mission 
K.IO    Organizations 
K.20    Fimctions 

K.00    Mission.  The  Administration 
for  Children  and  Families  (ACF) 
provides  national  leadership  and 
direction  to  plan,  manage  and 
coordinate  the  nationwide 
administration  of  comprehensive  and 
supportive  programs  for  vulnerable 
children  and  families.  The 
Administration  oversees  and  finances  a 
broad  range  of  programs  for  children 
and  families,  including  Native 
Americans,  persons  with  developmental 
disabilities,  refugees,  and  legalized 
aliens,  to  help  them  develop  and  grow 
toward  a  more  independent,  self-reliant 
life.  These  programs,  carried  out  by 
state,  county,  city,  and  tribal 
governments,  and  public  and  private 
local  agencies,  are  designed  to  promote 
stability,  economic  seciuity. 
responsibility  and  self-sufficiency. 
"Hie  Administration  coordinates 
development  and  implementation  of 
family-centered  strategies,  policies,  and 
linkages  among  its  programs,  and  with 
other  federal  and  state  programs  serving 
children  and  families.  The 
Administration's  programs  assist 
families  in  financial  crisis,  emphasizing 
short-term  financial  assistance,  and 
education,  training  and  employment  for 
the  long  term.  Its  programs  for  children 
and  youth  focus  on  those  children  and 
youth  with  special  problems,  including 
children  of  low-income  families,  abused 
and  neglected  children,  those  in 
institutions  or  requiring  adoption  or 
foster  family  services,  runaway  youth, 
children  with  disabilities,  migrant 
children,  and  Native  American  children. 
The  Administration  promotes  the 
development  of  comprehensive  and 
integrated  commimity  and  home-based 
modes  of  service  delivery  where 
possible. 

The  Administration  provides  national 
leadership  to  develop  and  coordinate 
public  and  private  programs  and  serves 
as  a  focal  point  for  states  in  the 
provision  of  financial  assistance  and 
intervention  programs  which  promote 
and  support  permanence  for  children 
and  family  stability.  The  Administration 
advises  the  Secretary  on  issues 
pertaining  to  children  and  families, 
including  Native  Americans,  people 
with  developmental  disabilities, 
refugees  and  legalized  aliens. 

K.IO    Organization.  The 
Administration  for  Children  and 


Families  (ACF)  is  a  principal  operating 
division  of  the  Department  of  Health 
and  Human  Services  (DHHS).  The 
Administration  is  headed  by  the 
Assistant  Secretary  for  Children  and 
Families,  who  reports  directly  to  the 
Secretary.  The  Assistant  Secretary  also 
serves  as  the  Director  of  Child  Support 
Enforcement.  In  addition  the  Assistant 
Secretary,  the  Administration  consists 
of  the  Deputy  Assistant  Secretary  for 
Program  Operations,  the  Deputy 
Assistant  Secretary  for  Policy  and 
External  Affairs,  and  Staff  and  Program 
Offices.  ACF  is  organized  as  follows: 

•  Office  of  the  Assistant  Secretary  for 
Children  and  Families  (KA) 

•  Administration  on  Children.  Youth 
and  Families  (KB) 

•  Administration  on  Developmental 
Disabilities  (KC) 

•  Regional  Office  for  Children  and 
Families  (KD  1-X) 

•  Administration  for  Native 
Americans  (KE) 

•  Office  of  Child  Support 
Enforcement  (KF) — (which  will  remain 
as  a  separate  organizational  unit) 

•  Office  of  Community  Services  (KG) 

•  Office  of  Family  Assistance  (KH) 

•  Office  ofRegional  Operations  and 
State  Systems  (KJ) 

•  Office  of  Staff  Development  and 
Employee  Relations  (KL) 

•  Office  of  Planning.  Research  and 
Evaluation  (KM) 

•  Office  of  PubUc  Affairs  (KN) 

•  Office  of  Program  Support  (KP) 

•  Office  of  Refugee  Resettlement  (KR) 

•  Office  of  Human  Resources  and 
Equal  Employment  Opportimity/Qvil 
Rights  (KS) 

•  Office  of  Legislative  Affairs  and 
Budget  (KT) 

K.30  Functions.  The  Administration 
develops,  recommends  and  issues 
poUcies,  procedures  and  interpretations 
to  provide  direction  to  the  programs  it 
administers.  It  directs  reviews,  provides 
consultation  and  conducts  negotiations 
to  achieve  adherence  to  federal  law  and 
regulations  for  administration  of  its 
programs.  It  designs  and  administers 
systems  and  directs  reviews  of  the 
programs  to  ensure  cost-effectiveness, 
efficiency,  quality,  and  financial 
integrity.  The  Administration  provides 
technical  assistance,  conducts  research 
and  evaluation,  and  promotes 
information  sharing  for  its  programs.  It 
also  provides  departmental  leadership 
and  guidance  in  the  development  and 
implementation  of  poUcies  and 
standards  appUcable  to  state  data 
systems  development,  information 
systems  sharing,  financial  integrity,  and 
quality  assurance  activities.  The 
functions  of  the  organizational  elements 
of  ACF  are  described  in  detail  in 
successful  chapters. 


n.  Delete  Chapter  KA,  "The  Office  of 
the  Assistant  S«jetary  for  Children  and 
Families"  in  its  entirety  and  replace  as 
follows: 

KA.OO    Mission 
KA.10    Organization 
KA.20    Fimctions 

KA.OO    Mission.  The  Office  of  the 
Assistant  Secretary  for  Children  and 
Families  provides  executive  direction, 
leadership,  and  guidance  for  all  ACF 
programs.  The  Office  provides  national 
leadership  to  develop  and  coordinate 
public  and  private  initiatives  for 
carrying  out  programs  which  promote 
permanency  placement  planning,  family 
stability  and  self-sufficiency.  The  Office 
advises  the  Secretary  on  issues  affecting 
America's  children  and  families, 
including  Native  Americans,  persons 
with  developmental  disabilities, 
refugees  and  legalized  aliens. 

KA.IO    Organization.  The  Office  of 
the  Assistant  Secretary  for  Children  and 
Families  is  headed  by  the  Assistant 
Secretary  who  reports  directly  to  the 
Secretary  and  consists  of: 

•  The  Office  of  the  Assistant 
Secretary  (KA) 

•  Executive  Secretariat  Office  (KAB) 

•  President's  Committee  on  Mental 
Retardation  Staff  (KAD) 

•  U.S.  Advisory  Board  on  Child 
Abuse  and  Neglect  Staff  (KAE) 

•  U.S.  Commission  on  Child  and 
Family  Welfare  Staff  (KAF) 

KA.20    Functions.  A.  The  Office  of 
the  Assistant  Secretary  is  responsible  to 
the  Secretary  for  carrying  out  AFC's 
mission  and  provides  executive 
supervision  to  the  major  components  of 
ACF. 

These  responsibilities  include 
providing  executive  leadership  and 
direction  to  plan  and  coordinate  ACF 
program  activities  to  assure  their 
effectiveness,  approving  instructions, 
poUcies,  pubUcations,  and  grant  awards 
issued  by  ACF,  and  representing  ACF  in 
relationships  with  governmental  and 
non-governmental  organizations.  The 
Assistant  Secretary  for  Children  and 
Families  also  serves  as  the  Director  of 
the  Office  of  Child  Support 
Enforcement,  and  signs  official  Child 
Support  Enforcement  documents  as  the 
Assistant  Secretary  for  Children  and 
Families. 

The  Deputy  Assistant  Secretary  for 
Program  Operations  serves  as  principal 
advisor  and  counsel  to  the  Assistant 
Secretary  for  Children  and  Families  on 
all  aspects  of  strategic  and  operation 
management  issues.  The  Deputy 
Assistant  Secretary  for  Program 
Operations  serves  as  ACF  liaison  to  the 
General  Counsel  and,  as  appropriate, 
initiates  action  in  securing  resolution  of 
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legal  matters  relating  to  management  of 
the  agency,  and  represents  the  Assistant 
Secretary  on  all  administrative  litigation 
matters.  The  Deputy  Assistant  Secretary 

!>rovides  day-to-day  executive 
eadership  and  direction  for  the  OfBce 
of  Human  Resources  and  Equal 
Employment  Opportimity/Civil  Rights, 
Office  of  Staff  Development  and 
Employee  Relations  and  the  Executive 
Secretariat  Office.  The  Deputy  Assistant 
Secretary  for  Program  Operations 
represents  the  Assistant  Secretary  in 
tlHS  and  with  other  Federal  agencies 
and  task  forces  in  defining  objectives 
and  priorities,  and  in  coordinating 
activities  associated  with  reinvention 
and  continuous  improvement 
initiatives. 

The  Deputy  Assistant  Secretary  for 
PoUcy  and  External  Affairs  serves  as  the 
principal  advisor  and  coimsel  to  the 
Assistant  Secretary  for  Children  and 
Families  on  all  aspects  of  legislation, 
policy,  strategic  planning,  performance 
measures  and  demonstration  testing, 
research,  evaluation,  intergovernmental 
af&irs,  budget  formulation  and  media. 
The  Deputy  Assistant  Secretary  for 
Policy  and  External  Affairs  develops 
broad  policy  strategies  and  concepts 
pertaining  to  on-going  and  anticipated 
program  issues  and  reconunends 
legislation  relevant  to  ACF  programs. 
The  Deputy  Assistant  Secretary  for 
Policy  and  External  Affairs  formulates 
and  presents  ACF's  program  budgets; 
represents  the  Assistant  Secretary  for 
Children  and  Families  in  budget 
negotiations  with  the  Department  and 
the  Office  of  Management  and  Budget 
(OMB);  and  assists  in  planning  for  and 
presenting  the  budget  before  the  OMB 
and  Congress.  The  Deputy  Assistant 
Secretary  for  Policy  and  External  Affairs 
represents  the  Assistant  Secretary  for 
Children  and  Families  on 
intergovernmental  matters,  media 
affairs,  and  in  contacts  and  negotiations 
with  Congressional  members  and  staff 
and  executives  of  agencies  and 
organizations.  The  Deputy  Assistant 
Secretary  for  Policy  and  External  Affairs 
provides  executive  leadership  and 
direction  to  the  Office  of  Legislative 
Affairs  and  Budget,  the  Office  of 
Planning,  Research  emd  Evaluation  and 
the  Office  of  Public  Affairs.  The  Deputy 
Assistant  Secretary  for  PoUcy  and 
External  Affairs  also  provides  oversight 
for  agency  commissions  and  advisory 
committees,  including  the  U.S. 
Advisory  Board  on  Child  Abuse  and 
Neglect,  the  U.S.  Commission  on  Child 
and  Family  Welfare  and  the  President's 
Committee  on  Mental  Retardation. 

B.  The  Executive  Secretariat  Office 
ensures  that  issues  requiring  the 
attention  of  the  Assistant  S«:retary, 


Deputy  Assistant  Secretaries  and/or 
executive  staff  are  addressed  on  a  timely 
and  coordinated  basis;  facilitates 
decisions  on  matters  requiring 
immediate  action  including  White 
House,  congressional  and  secretarial 
assignments.  It  serves  as  the  ACF  liaison 
with  the  HHS  Executive  Secretariat.  It 
receives,  assesses  and  controls  incoming 
correspondence  and  assignments  to  the 
appropriate  ACF  component(s)  for 
response  and  action;  provides  assistance 
and  advice  to  ACF  staff  on  the 
development  of  responses  to 
correspondence  and  on  the  controlled 
correspondence  system;  coordinates 
and/or  prepares  congressional 
correspondence;  and  tracks 
development  of  periodic  reports  and 
facilitates  departmental  clearance.  The 
Director  of  the  Executive  Secretariat 
Office  serves  as  the  Freedom  of 
Information  Act  Officer  for  ACF  and 
coordinates  hot  line  calls  received  by 
the  Office  of  Inspector  General  and  the 
General  Accoimting  Office  on  ACF 
operations  and  personnel. 

C.  The  President's  Committee  on 
Mental  Retardation  Staff  (PCMR) 
provides  general  staff  support  for  a 
Presidential-level  advisory  body,  the 
President's  Committee  on  Mental 
Retardation.  It  coordinates  all  meetings 
and  congressional  hearing 
arrangements;  provides  such  advice  and 
assistance  in  the  areas  of  mental 
retardation  as  the  President  or  Secretary 
may  request;  prepares  and  issues  an 
aimual  report  to  the  President 
concerning  mental  retardation  and  such 
additional  reports  or  recommendations 
as  the  President  may  require  or  as  PCMR 
may  deem  appropriate;  and  evaluates 
the  national  effort  to  prevent  and 
ameliorate  mental  retardation.  It  works 
with  other  federal,  state,  and  local 
governments  and  private  sector 
organizations  to  achieve  Presidential 
goals  in  mental  retardation;  develops 
and  disseminates  information  to 
increase  public  awareness  of  mental 
retardation,  to  reduce  its  incidence,  and 
to  alleviate  its  effects.  The  Staff  that 
supports  the  Committee  reports  to  the 
Deputy  Assistant  Secretary  for  PoUcy 
and  External  Affairs. 

D.  The  National  Advisory  Board  on 
Child  Abuse  and  Neglect  Staff  Provides 
support  and  information  pertaining  to 
studies,  research,  or  analyses  of  various 
matters  affecting  child  abuse  and 
neglect  for  the  Board  to  use  in  its 
deliberations  and  recommendations. 
The  Staff  assists  the  Board  in  preparing 
and  submitting  to  the  Secretary  and 
appropriate  Committees  of  Congress  an 
annual  report  with  recommendations  on 
ways  in  which  the  purposes  of  the  Child 
Abuse  Prevention  and  Treatment  Act 


can  effectively  be  achieved.  The  Staff 
makes  arrangements  for  all  meetings 
and  hearings  of  the  Board.  The  staff 
reports  to  the  Deputy  Assistant 
Secretary  for  Policjr  and  External 
Affairs. 

E.  The  U.S.  Commission  on  Child 
And  Family  Welfare  Staff  provides 
support  pertaining  to  studies,  research 
and  analyses  of  various  matters  affecting 
families  and  children.  The 
Commission's  initial  focus  is  on  custody 
and  visitation  with  an  interest  in 
keeping  both  parents  involved  in  the 
emotional  and  financial  support  of  their 
children.  The  staff  assists  the 
Commission  by  scheduling  public 
hearings  and  forming  panels  of  experts 
in  family  law,  child  welfare,  child 
support  and  parents'  and  children's 
advocacy  groups.  The  Staff  assists  the 
Commission  in  preparing  an  interim 
and  final  report  to  the  Congress.  The 
staff  that  supports  the  Conunission 
reports  to  the  Deputy  Assistant 
Secretary  for  PoUcy  and  External 
Affairs. 

m.  Retitle  Chapter  KJ.  "The  Office  of 
Information  Systems  Management/Child 
Support  Information  Systems"  as  the 
"Office  of  Regional  Operations  and 
Systems,"  and  replace  with  the 
foUowing: 
KJ.OO    Mission 
KJ.IO    Organization 
KJ.20    Functions 

KJ.OO    Mission.  The  Office  of 
Regional  Operations  and  State  Systems 
(OROSS)  recommends  to  and  advises 
the  Assistant  Secretary  on  all  strategic 
and  operational  activities  related  to 
implementation  of  the  agency's 
programs  at  the  regional  level.  It 
oversees  the  performance  and  operation 
of  all  Regional  Offices,  and  coordinates 
with  program  offices  on  strategies  and 
implementation  of  program  initiatives. 
It  serves  as  the  focal  point  for  State 
automated  systems  funded  with  Federal 
finemcial  participation  for  the 
Department.  It  coordinates  ACF's 
development  and  implementation  of 
strategies  and  poUcies  related  to 
payment  integrity,  electronic  benefits 
transfer,  welfare  systems  integration, 
and  related  initiatives  and  programs.  It 
directs  state  systems  activities  on 
partnership,  collaborative  efforts,  and 
technical  assistance  activities. 

KJ.IO    O/ga/iizaf/o/i.  The  Office  of 
Regional  Operations  and  State  Systems 
is  headed  by  a  Director  who  reports  to 
the  Assistant  Secretary  for  Children  and 
Families.  The  Office  is  organized  as 
follows: 

•  Office  of  the  Director  (KJA) 

•  R^onal  Operations  Staff  (KJB) 

•  Office  of  State  Systems/Child 
Support  Information  Systems  (KJC) 


KJ.20    Functions.  A.  Office  of  the 
Director  provides  executive  leadership 
for  administering  the  agency's  programs 
and  initiatives  at  the  regional  level  The 
Director  provides  direction  to  the 
Regional  Operations  Staff  and  the  Office 
of  State  Systems.  The  Director  also 
serves  as  the  Associate  Deputy  Director 
of  Child  Support  Enforcement  Systems 
and  reports  directly  to  the  Director, 
Child  Support  Enforcement,  on  matters 
related  to  child  support  information 
systems.  The  Director  is  the  principal 
advisor  to  the  Assistant  Secretary  for 
Children  and  FamiUes  on  region-related 
and  State  systems  matters. 

The  Director  supervises  and  supports 
the  Regional  Administrators  in 
administering  Regional  Office  activities 
and  establisldng  and  implementing 
cross-cutting  program  initiatives,  "file 
Director  estabUshes  coordinative 
arrangements  with  program  and  staff 
office  directors  to  assure  that  the 
Regional  Administrators  can  oversee 
operations,  fulfiU  program 
responsibiUties,  and  have  access  to 
needed  information.  The  Director 
advises  the  Assistant  Secretary  of 
problems  that  could  prevent  the 
Regional  Offices  from  carrying  out  the 
mission  of  ACF  and  the  Department. 

The  Director  represents  tne  Assistant 
Secretary  in  HHS  and  with  other 
Federal  agencies  and  task  forces  on 
Region-related  and  State  systems 
activities. 

In  conjunction  with  Program  and 
Regional  Offices,  the  Director  provides 
the  leadership  of  ACF's  partnership  and 
monitoring  activities.  The  Director  is 
jointly  responsible  with  the  Office  of 
Plaiming,  Research  and  Evaluation  for 
implementing  performance  measures  for 
ACF's  goals  and  objectives. 

Within  the  Office  of  the  Director, 
administrative  staff  assist  the  Director  in 
managing  the  administrative,  persormel, 
and  salaries  and  expenses  activities  for 
the  Office  of  Regional  Operations  and 
State  Systems. 

B.  The  Regional  Operations  Staff 
develops  and  manages  processes  for 
liaison  between  ACF  Regional  Offices 
and  the  Assistant  Secretary  and  program 
and  staff  offices  in  headquarters.  The 
Staff  supports  Regional  Offices  by 
implementing  and  overseeing  systems 
and  procediu«s  for  communicating  with 
and  managing  the  workload  emanating 
from  the  varied  and  diverse  ACF 
Program  Offices.  The  Staff  monitors  and 
evaluates  Regional  Office  operations 
and  makes  plans  for  the  utilization  of 
regional  resources  to  accomplish 
approved  objectives.  The  Staff  works 
with  program  offices  to  develop 
strategies  for  delivery  of  services  to 
States  and  grantees. 
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C.  The  Office  of  State  Systems/Child 
Support  Information  Systems  oversees 
the  Department's  responsibiUties  for 
Federal  financial  participation  in  the 
funding  of  State  automated  systems  for 
ACF  programs.  It  coordinates  ACF's 
development  and  implementation  of 
strategies  and  poUcies  related  to 
pajmient  integrity,  electronic  benefits 
transfer,  welfare  systems  integration, 
and  related  initiatives  and  programs.  It 
directs  State  systems  activities  on 
partnership,  collaborative  efforts,  and 
technical  assistance  activities.  It  is 
headed  by  a  Director  who  reports  to  the 
Director,  Office  of  Regional  Operations 
and  State  Systems.  The  Office  consists 
of: 

•  Office  of  the  Director  (KJCl) 

•  State  Systems  Policy  Staff  (KJC2) 

•  Division  of  State  Systems 
Approvals  (KJC3) 

•  Division  of  Child  Support 
Information  Systems  (KJC4) 

1.  The  Office  of  the  Director  provides 
leadership  for  provision  of  technical 
assistance  to  States  on  information 
systems  projects;  and  advances  the  use 
of  computer  technology  in  the 
administration  of  welfare  and  social 
services  programs  by  States. 

2.  The  State  Systems  PoUcy  Staff  is 
responsible  for  developing  departmental 
poUcies  and  procedures  under  which 
States  obtain  Federal  financial 
participation  in  the  cost  of  automated 
systems  development  to  support 
programs  funded  under  the  Social 
Seciuity  Act.  It  serves  as  the 
departmental  focal  point  for  the 
development  and  implementation  of 
strategies  and  poUcies  related  to 
payment  integrity,  welfare  systems 
integration  and  related  initiatives  and 
programs;  and  provides  leadership  and 
guidance  to  interagency  work  groups  in 
these  areas  for  the  Department. 

3.  The  Division  of  State  Systems 
Approvals  reviews,  analyzes,  and 
approves/disapproves  State  requests  for 
Federal  financial  participation  for 
automated  systems  development 
activities  which  support  the  AFDC. 
JOBS,  Child  Care,  Head  Start,  Child 
Welfare,  Foster  Care,  Social  Services, 
and  Refugee  Resettlement  programs.  It 
provides  assistance  to  States  in 
developing  or  modifying  automation 
plans  to  conform  to  Federal 
requirements.  It  monitors  approved 
State  systems  development  activities; 
conducts  periodic  reviews  to  assure 
State  compliance  with  regulatory 
requirements  applicable  to  automated 
systems  supported  by  Federal  financial 
participation.  It  provides  guidance  to 
States  on  functional  requirements  for 
these  automated  information  systems.  It 
promotes  interstate  transfer  of  existing 


automated  systems  and  provides 
assistance  and  guidance  to  improve 
ACF's  programs  through  the  use  of 
automated  systems. 

4.  The  Division  of  Child  Support 
Information  Systems  is  a  separate 
organizational  imit  which  reports  to  the 
Associate  Deputy  Director  for  Child 
Support  Enforcement,  who  reports  to 
the  Director  of  Child  Support 
Enforcement.  The  Division  reviews, 
analyzes,  and  approves/disapproves 
State  requests  for  Federal  financial 
participation  for  automated  systems 
development  activities  which  support 
the  Child  Support  program.  It  provides 
assistance  to  States  in  developing  or 
modifying  automation  plans  to  conform 
to  Federal  requirements.  It  monitors 
approved  State  systems  development 
activities;  conducts  periodic  reviews  to 
assure  State  compliance  with  regulatory 
requirements  appUcable  to  automated 
systems  supported  by  Federal  financial 
participation.  It  provides  guidance  to 
States  on  functional  requirements  for 
these  automated  information  systems.  It 
promotes  interstate  transfer  of  existing 
automated  systems  and  provides 
assistance  and  guidance  to  improve 
ACF's  programs  through  the  use  of 
automated  systems. 

V.  Delete  Chapter  KL.  "The  Office  of 
Management,"  retitle  it  as  the  "Office  of 
Staff  Development  and  Employee 
Relations"  and  replace  with  the 
following: 

The  Office  of  Staff  Development  and 
Employee  Relations 
KL.00    Mission 
KL.IO    Organization 
KL.20    Functions 

KL.00    Mission.  The  Office  of  Staff 
Development  and  Employee  Relations 
(OSDER)  serves  as  principal  advisor  to 
the  Assistant  Secretary  and  provides 
consultation,  poUcy  development, 
technical  assistance  and  related  services 
to  all  ACF  components  in  the  areas  of 
training,  staff  development, 
organizational  analysis,  labor  relations 
and  employee  relations. 

KL.IO    O/ganizatJon.  The  Office  of 
Staff  Development  and  Employee 
Relations  is  headed  by  a  Director  who 
reports  to  the  Deputy  Assistant 
Secretary  for  Program  Operations. 

KL.20    Functions.  The  Office  of  Staff 
Development  and  Employee  Relations 
provides  leadership  in  directing  and 
managing  agency-wide  staff 
development  and  training  activities  for 
ACF.  The  Office  is  responsible  for  the 
functional  management  of  training  and 
development  in  the  agency,  including 
poUcy  development,  guidance,  and 
technical  assistance  and  evaluation  of 
all  aspects  of  career,  employee, 
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supervisory,  management,  executive 
and  organization  development.  Provides 
leadership  in  implementing  the 
recmiunendations  of  the  Staff 
Development  and  Training  Team,  by 
creating,  managing/overseeing  and 
monitoring  an  AGF  training  resource 
center  and  institutionalizing  long-term 
developmental  training  for  ACF 
employees. 

The  Office  serves  as  the  principal 
source  of  advice  through  the  Deputy 
Assistant  Secretary  for  Program 
Operations  to  the  Assistant  Secretary  on 
organizational  design  by  collaborating 
with  staff  to  develop  high-leverage, 
tailored  solutions  to  achieve  measurable 
outcomes  and  to  transform  the  agency  to 
a  quality  (nganization  that  supports 
ACF's  vision,  values  and  goals.  The 
Office  advises  the  Assistant  Secretary  on 
all  aspects  of  ACF  organizational 
analysis  including:  Planning  for  new 
organizational  elements;  and  planning, 
organizing  and  performing  studies, 
analysis  and  evaluations  related  to 
structural,  functional  and  organizational 
issues,  problems  and  policies  to  ensure 
organizational  effectiveness.  Conducts 
the  review  process  for  ACF 
reorganization  proposals.  Acts  as  liaison 
with  the  Assistant  Secretary  for 
Management  and  Budget  to  coordinate 
organizational  proposals  requiring 
Secretarial  approval;  prepares 
functional  statements  and  official 
organizational  charts.  Administers 
ACF's  system  for  review,  approval,  and 
documentation  of  delegations  of 
authority  and  maintains  the  guidelines 
related  to  the  delegations  of  authority. 

Provides  management  advisory 
service  on  all  labor  management 
relations  issues,  including  coordination 
and  liaison  with  the  Department.  Plans 
and  coordinates  ACF-wide  employee 
relations  and  labor  relations  activities 
including  the  appUcation  and 
interpretation  of  the  Federal  Labor- 
Management  Relations  Program, 
collective  bargaining  agreements  and 
regulations.  Pursues  human  relations 
innovations  such  as  alternative  dispute 
resolutions  and  serves  as  the  focal  point 
on  all  issues  pertaining  to  the  Labor- 
Management  Partnership  Council. 

VI.  Delete  Chapter  KM.  "The  Office  of 
Policy  and  Evaluation"  in  its  entirety, 
retitle  it  as  the  "Office  of  Planning, 
Research  and  Evaluation,"  and  replace 
it  with  the  following: 
KM.OO    Mission 
KM.  10    Organization 
KM.  20    Functions 

KM.OO    Mission.  The  Office  of 
Planning,  Research  and  Evaluation 
(OPRE)  is  the  principal  advisor  to  the 
Deputy  Assistant  Secretary  for  Policy 


and  External  Affairs  and  the  Assistant 
Secretary  for  Children  and  Families  on 
improving  the  effiactiveness  and 
efficiency  of  programs  designed  to  make 
measurable  improvements  in  the 
economic  and  social  well-being  of 
children  and  fanailies. 

The  Office  provides  guidance, 
analysis,  technical  assistance,  and 
oversight  to  ACF  programs  and  across 
programs  in  the  agency  on:  Strategic 
planning  aimed  at  measurable  results; 
performance  measurement;  research  and 
evaluation  methodologies; 
demonstration  testing  and  model 
development;  statistical,  policy  and 
program  analysis;  synthesis  and 
dissemination  of  research  and 
demonstration  findings;  and  application 
of  emerging  technologies  to  improve  the 
effectiveness  of  programs  and  service 
delivery. 

The  Office  oversees  and  manages  the 
section  1110  and  section  1115  social 
service  research  programs,  including: 
Priority  setting  and  analysis;  processing 
waivers  for  welfare  reform 
demonstrations;  managing  and 
coordinating  major  cross-cutting, 
leading-edge  studies  and  special 
initiatives;  collaborating  with  states, 
communities,  foundations,  professional 
organizations  and  others  to  promote  the 
development  of  children,  family  focused 
services,  parental  responsibility, 
employment,  and  economic 
independence;  and  providing 
coordination  and  leadership  in 
implementing  the  Government 
Performance  and  Results  Act  (GPRA). 

KM.IO    Organization.  The  Office  of 
Planning.  Research  and  Evaluation  is 
headed  by  a  Director  who  reports  to  the 
Deputy  Assistant  Secretary  for  PoUcy 
and  External  Affairs.  The  Office  is 
organized  as  follows: 

•  Office  of  the  Director  (KMA) 

•  Division  of  Economic  hidependence 
(KBM) 

•  Division  of  Child  and  Family 
Development  (KMC) 

KM.20    Functions  A.  The  Office  of 
the  Director  provides  direction  and 
executive  leadership  to  OPRE  in 
administering  its  responsibilities.  It 
services  as  principal  advisor  to  the 
Deputy  Assistant  Secretary  for  PoUcy 
and  External  Affairs  and  the  Assistant 
Secretary  for  Children  and  Families  on 
all  matters  pertaining  to:  Improving  the 
effectiveness  and  efficiency  of  ACF 
programs;  strategic  planning; 
performance  measurement;  program  and 
pohcy  evaluation;  research  and 
demonstrations;  state  and  local 
innovations  and  progress;  and  public/ 
private  peirtnership  initiatives  of 
concern  to  the  Assistant  Secretary  for 
Children  and  Families.  It  represents  the 


Deputy  Assistant  Secretary  for  Policy 
and  External  Affairs  and  the  Assistant 
Secretary  for  Children  and  Families  at 
various  planning,  research,  and 
evaluation  fonmis  and  carries  out 
special  Departmental  and 
Administration  initiatives. 

B.  The  Division  of  Economic 
Independence,  in  cooperation  with  ACF 
income  support  programs  and  others, 
works  with  Federal  counterparts,  states, 
community  agencies,  and  the  private 
sector  to  understand  and  overcome 
barriers  to  economic  independence; 
promote  parental  responsibiUty;  and 
assist  in  improving  the  effectiveness  of 
programs  that  further  economic 
independence. 

The  Division  provides  guidance, 
analysis,  technical  assistance  and 
oversight  in  ACF  on:  Strategic  planning 
and  performance  measiuement  for 
economic  independence;  statistical, 
poUcy  and  program  analysis;  surveys, 
research,  and  evaluation  methodologies; 
demonstration  testing  and  model 
development;  synthesis  and 
dissemination  of  research  and 
demonstration  findings;  and  application 
of  emerging  technologies  to  programs 
which  promote  employment,  parental 
responsibility,  and  economic 
independence. 

The  Division  analyzes,  processes  and 
coordinates  Federal  review  and 
decision-making  for  all  section  1115 
state  welfare  reform  waiver 
demonstration  requests;  develops 
policy-relevant  priorities;  conducts, 
manages  and  coordinates  major  cross- 
program,  leading-edge  research, 
demonstrations,  and  evaluation  studies; 
manages  and  conducts  statistical,  policy 
and  program  analyses  on  trends  in 
employment,  child  support  payments, 
and  other  income  supports;  and  works 
in  partnership  with  states,  communities, 
and  the  private  sector  to  promote 
employment,  parental  responsibility, 
and  family  economic  independence. 

C.  The  Division  of  Child  and  Family 
Development,  in  cooperation  with  ACF 
programs  and  others,  works  with 
Federal  counterparts,  states,  commimity 
agencies,  and  the  private  sector  to: 
Improve  the  effectiveness  and  efficiency 
of  programs;  assure  the  protection  of 
children  and  other  vulnerable 
populations;  strengtiien  and  promote 
family  stability;  and  foster  sound  growth 
and  development  of  children  and  their 
families. 

The  Division  provides  guidance, 
analysis,  technical  assistance  and 
oversight  in  ACF  on:  Strategic  planning 
and  performance  measurement  for  child 
and  family  development;  statistical, 
poUcy  and  program  analysis;  surveys, 
research  and  evaluation  methodologies; 
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demonstration  testing  and  model 
development;  synthesis  and 
dissemination  of  research  and 
demonstration  findings;  and  application 
of  emerging  technologies  to  improve  the 
effectiveness  of  programs  and  service 
delivery. 

The  Division  manages  the  section 
1110  social  service  research  budget; 
develops  policy-relevant  priorities; 
conducts,  manages  and  coordinates 
statistical  analyses  on  social  trends  and 

firogress  on  major  cross-program, 
eading-edge  research,  demonstration, 
and  evaluation  studies;  manages  and 
conducts  statistical,  pohcy  and  program 
analyses  on  social  trends  and  behaviors 
which  impact  child  and  family  well- 
being;  and  works  in  partnership  with 
states,  local  commimities,  and  the 
private  sector  to  promote  the  well-being 
of  children  and  families. 

Vn.  Amend  "Chapter  KN,  Office  of 
Public  Affairs,"  as  follows: 

A.  Under  paragraph  "KN.OO  Mission.'" 
delete  in  its  entirety  and  replace  with 
the  following: 

Mission.  The  Office  of  Public  Affairs 
(OPA)  develops,  directs  and  coordinates 
pubUc  affairs  and  communication 
services  for  ACF.  In  concert  with  the 
Deputy  Assistant  Secretary  for  Pohcy 
and  External  Affairs,  it  provides 
leadership,  direction  and  oversight  in 
promoting  ACF's  public  affairs  policies, 
programs  and  initiatives.  The  Office  of 
Public  Affairs  also  provides  printing 
and  distribution  services  for  ACF. 

B.  Under  "KN.20  Functions, 
paragraph  C,  Division  of  Publication 
Services,"  delete  in  its  entirety  and 
replace  with  the  following: 

Division  of  PubUcation  Services  in  its 
entirety  and  replace  with  the  following: 
Division  of  Publications  Services  directs 
the  audio-visual,  publication  and 
printing  management  systems  for  ACF. 
It  manages  preparation  and  clearance  of 
all  ACF  audio-visual  product, 
publications,  and  graphic  designs, 
including  planning,  budget  oversight 
and  technical  support.  It  provides 
centrahzed  graphics  design  services  to 
ACF.  It  reviews  requests  for  proposals 
for  contracts  and  grants  which  involve 
publications,  audio- visual  materials 
and/or  pubUc  information  and 
education  activity. 

The  Division  also  provides  technical 
leadership  and  services  in  pubUc 
information,  printing,  and  mail 
distribution.  Recommends  approaches 
for  meeting  internal  and  external 
communications  needs  of  the  ACF.  Acts 
as  focal  point  for  clearance  of  all 
pubUcations  and  audio-visual  projects 
whether  produced  in-house  or  by 
contract  or  grant. 


Vin.  Delete  Chapter  KP.  "The  Office 
of  Program  Support"  in  its  entirety  and 
replace  with  the  following: 
KP.OO    Mission 
KP.IO    Organization 
KP.20    Functions 

KP.OO    Mission.  The  Office  of 
Program  Support  (OPS)  advises  the 
Assistant  Secretary  for  Children  and 
Families  on  information  resource, 
financial,  grants,  procuirement  and 
materiel  resource  management 
activities,  both  internal  and  external  to 
ACF.  The  Office  develops,  administers 
and  coordinates  financial,  operational 
and  budgetary  policies,  processes,  and 
controls  necessary  to  administer  ACF 
programs  and  financial  resources; 
directs  discretionary  and  mandatory 
grant  activities;  oversees  the  utilization 
of  information  resources  throughout 
ACF;  directs  ACF's  information  systems, 
computer  centers  and  commimications 
network  activities;  oversees 
telecommunications  management;  and, 
administers  and  coordinates  ACF's 
internal  control  activities. 

KP.IO    Organization.  The  Office  of 
Program  Support  (OPS)  is  headed  by  a 
Director  who  reports  directly  to  the 
Assistant  Secretary  for  Children  and 
FamiUes.  The  Office  is  organized  as 
follows: 

•  Office  of  the  Director  (KPA) 

•  Office  of  Information  Services 
(KPB) 

•  Office  of  Financial  Services  (KPC) 

•  Office  of  Management  Services 
(KPD) 

•  Office  of  Customer  Service  and 
Administration  (KPE) 

KP.20    Functions.  A.  Office  of  the 
Director  directs  and  coordinates  all 
activities  of  the  Office  of  Program 
Support.  The  Director  serves  as  ACF's: 
Chief  Financial  Officer  (CFO);  ACF's 
Chief  Grants  Management  Officer; 
Federal  Managers'  Financial  Integrity 
Act  (FMFIA)  Management  Conti-ol 
Officer;  Principal  Information  Resource 
Management  Official;  and.  Reports 
Clearance  Officer.  The  Director  serves  as 
the  AFC  haison  with  the  Assistant 
Secretary  for  Management  and  Budget, 
the  General  Accounting  Office,  the 
Office  of  the  Inspector  General,  and  the 
Office  of  Management  and  Budget  for 
areas  under  OPS'  piu^'iew.  The  Office  of 
Program  Support  (OPS)  advises  the 
Assistant  Secretary  for  Children  and 
FamiUes  on  information  resource, 
financial,  grants,  procurement  and 
materiel  resoiut:e  management 
activities,  both  internal  and  external  to 
ACF.  The  Office  develops,  administers 
and  coordinates  financial,  operational 
and  budgetary  policies,  processes,  and 
controls  necessary  to  administer  ACF 


programs  and  financial  resources; 
directs  discretionary  and  mandatory 
grant  activities;  oversees  the  utilization 
of  information  resources  throughout 
ACF;  directs  ACF's  information  systems, 
computer  centers  and  communications 
network  activities;  oversees 
telecommunications  management;  and, 
administers  and  coordinates  ACF's 
internal  control  activities. 

B.  Office  of  Information  Services  (OIS) 
provides  centrahzed  information 
technology  poUcy,  procedures, 
standards  and  guidelines;  develops 
long-range  information  resource 
management  (KM)  plans;  develops  IRM 
pohcy,  procurement  plans  and  budget 
for  OIS,  develops  and  implements 
procurement  strategies  for  ADP  support 
services;  reviews  and  analyzes  all  ADP 
acquisition  documentation  for 
compliance  with  applicable  laws  and 
regulations  as  well  as  for  procurement 
strategy;  coordinates  technical 
assistance  provided  to  program  offices 
on  ADP  support  services  prociu«ment; 
represents  ACF  on  the  Department's 
IRM  Advisory  Council;  provides  liaison 
and  manages  major  interdepartmental 
IRM  initiatives;  conducts  major 
information  system  reviews  of  ADP 
systems  as  required  by  the  Department; 
directs  and  coordinates  ACF's  systems 
security  and  privacy  responsibilities; 
maintains  an  ACF-wide  program  data 
inventory;  coordinates  mandated  OMB 
approvals  required  under  the  Paperwork 
Reduction  Act;  and  plans,  directs  and 
maintains  ACF  electronic  records 
management  system. 

OIS  manages  the  National  Computer 
Center  facility  which  provides  services 
to  ACF  components  and  authorized 
state  and  country  computer  users  for 
programs  administered  by  ACF;  plans, 
manages,  maintains  and  operates  ACF's 
local  area  networks  (LANs),  national 
wide-area  network  (WAN)  and  personal 
computers;  provides  for  equipment  and 
software  acquisition,  maintenance  and 
user  support  for  end-user  computing; 
manages  and  maintains  a  Help  Desk  for 
ACF  users  and  provides  information 
technology  and  software  training  in 
coordination  with  ACF  components, 
develops  plans  and  places  orders  for 
data  communications  services;  provides 
Uaison  with  HHS,  GSA  and  private 
firms  on  data  telecommunications 
matters;  and,  provides  assistance  to  ACF 
components  to  identify  needs  for  and 
use  of  data  telecommunications 
equipment  and  systems. 

OIS  designs,  develops,  implements 
%id  maintains  application  systems  to 
support  ACF  administrative,  budget  and 
program  systems;  provides  technical 
assistance  to  ACF  program  offices 
prociuing  system  support  services; 
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provides  technical  assistance  on 
automated  systems  to  state  and  local 
agencies  who  are  users  of  ACF's 
Computer  Center;  and  develops  software 
policy,  procediues,  standards  and 
guidelines. 

C.  Office  of  Financial  Services  (OPS) 
supports  the  Director,  OPS  in  fulfilling 
ACF's  Chief  Financial  Officer. 
Management  Control  Officer,  and  Chief 
Grants  Officer  responsibilities  including 
preparation  of  the  CFO  5  Year  Plan; 
performs  audit  oversight  and  liaison 
activities,  including  preparing  reports  to 
Congress,  Office  of  the  General  Coimsel 
and  the  Office  of  the  Inspector  General. 
OFS  writes/interprets  financial  policy 
and  researches  appropriation  law  issues; 
oversees  and  coordinates  ACF's  FMFIA 
activities;  performs  debt  management 
functions  and,  develops  and  administers 
quality  assurance,  training  and 
certification  programs  for  grants 
management;  and  responsible  for  the 
annual  preparation  and  audit  of  ACF's 
financial  statement  requirements. 

OFS  designs  and  develops  budget 
estimating  models  and  procedures, 
projects  the  five-year  federal  costs  for 
ACF  entitlement  programs  and  analyzes 
the  impact  on  ACF  programs  and 
customers  of  proposed  changes  to  ACF 
entitlement  programs.  The  Office 
provides  requested  updates  of  the 
projected  cost  estimates  of  the  Office  of 
Refugee  Resettlement's  (ORR)  Cash  and 
Medical  Assistance  Program  and 
develops  the  means  of  making  efficient 
use  of  related  data  collected  by  ACF. 
OFS  facilitates  the  preparation  of 
comprehensive  administrative  (salaries 
and  expenses)  budget  for  ACF; 
represents  ACF  in  budget  negotiations 
and  other  finance-related  dealings  with 
the  Department;  prepares 
apportionment  requests  and  issues 
allotments  and  allowances;  oversees 
reconciliation  of  accounting  reports  and 
monitors  agency  spending;  develops 
and  maintains  budgetary  controls  and 
procedures  to  ensure  observance  of 
estabhshed  ceilings  on  both  funds  and 
personnel;  develops/interprets  internal 
poUcies  and  procedures  for  OFS 
components;  and,  coordinates  the 
management  of  ACF's  interagency 
agreement  activities. 

OFS  provides  agency-wide  guidance 
to  program  and  regional  office  staff  on 
grant  related  issues;  including 
developing  and  interpreting  financial 
and  grants  poficy,  coordinating  strategic 
grants  planning,  facilitating  policy 
advisory  groups,  and  assuring  consistent 
grant  program  announcements.  OFS     * 
prepares,  coordinates  and  disseminates 
action  transmittals,  information 
memoranda,  and  other  poficy  guidance 
on  financial  and  grants  management 


issues;  provides  financial  and  grants 
administration  training  and  technical 
assistance  to  ACF  staff  and  grantees; 
and,  in  coordination  with  the  Office  of 
Management  Services,  directs  and/or 
coordinates  management  initiatives  to 
improve  financial  administration  of 
ACF  mandatory  and  discretionary  grant 
programs. 

D.  Office  of  Management  Services 
(OMS)  provides  centralized 
management  and  administration  of 
acquisitions  for  ACF  headquarters 
components;  assures  that  all  contracts 
awarded  conform  to  applicable  statutes, 
regulations  and  poUcies;  develops  ACF 
pohcies,  procedures  and  instructions  for 
the  award  and  administration  of  all  ACF 
acquisitions;  reviews  and  interprets 
proposed  HHS  and  OMB  regulations, 
circulars  and  directives  pertaining  to 
acquisition  management;  solicits, 
negotiates,  awards,  modifies,  terminates 
and  closes  all  acquisitions  issued  by 
ACF;  conducts  the  Small  and 
Disadvantaged  Business  Utilization 
Program;  and  provides  training  and 
tecfajiical  assistance  to  program  and  staff 
components  on  significant  acquisition 
policies  and  procedures.  OMS  serves  as 
the  lead  for  ACF  in  coordination  and 
liaison  within  ACF  and  with  the 
Department,  OMB,  GSA  and  other 
federal  agencies  on  procurement 
management  issues  and  activities. 

OMS  develops  and  implements  ACF's 
facilities  management  programs  and 
activities,  including  preparation  and 
implementation  of  a  budget  for  space 
acquisitions  and  changes;  maintains 
space  inventories;  provides  mail, 
records  (paper),  fleet,  real  property, 
personal  property  and  reprographics 
management,  occupational  health  and 
safety,  and  physical  security  programs 
and  messenger  and  labor  serviced; 
principal  liaison  with  private  and/or 
federal  building  managers  for  all 
facilities  management  activities; 
coordinates  and/or  develops 
telecommunications  plans  and  provides 
assistance  to  ACF  components  to 
identify  needs  for  and  use  of  voice 
telecommunications  equipment  and 
systems;  operates/coordinates  parking 
and  commuter  services  and  programs 
including  transit  subsidies  and 
ridesharing;  provides  travel  policy  and 
management;  functions  as  payroll 
liaison;  manages  the  automated 
timekeeping  systems;  controls/ 
maintains  equipment,  suppUes,  and 
personal  property  inventories;  manages 
equipment  repair  services;  reviews, 
controls,  monitors  and  tracks  all  small 
purchases  of  common  use  supplies, 
stationery  and  publications;  oversees 
the  Information  Resource  Center 
(library);  manages  contracts  for  facilities 


management  services,  including  space 
design,  building  alteration  and  repair, 
telecommunications,  physical  security, 
moving,  systems  furniture  acquisitions 
and  assembly,  library,  property 
inventory;  and  updates  and  maintains 
databases  for  telephone  directories, 
directory  boards,  signs  and  security 
identification  systems.  OMS  serves  as 
the  lead  for  ACF  in  coordination  and 
liaison  with  the  Department,  GSA  and 
other  federal  agencies  on  facilities, 
teleconununications,  property 
management,  travel  and  automated 
timekeeping  issues  and  activities. 

OMS  provides  management  and 
technical  administration  of  ACF 
discretionary,  formula,  entitlement  and 
block  grants;  assures  that  all  grants 
awarded  by  ACF  conform  with 
applicable  statutes,  regulations,  and 
policies;  computes  grantee  allocations, 
prepares  grant  awards,  ensures 
incorporation  of  necessary  grant  terms 
and  conditions,  and  monitors  grantee 
expenditures;  analyzes  financial  needs 
under  grant  programs;  provides  data  in 
support  of  apportioiunent  requests; 
prepares  reports  and  analyses  on  the 
grantee's  use  of  funds;  maintains  liaison 
and  coordination  with  appropriate  ACF 
and  HHS  organizations  to  ensiue 
consistency  between  ACF  grant  systems 
and  the  Department's  grant  payment 
systems;  and,  provides  technical 
assistance  to  ACF  program  and  regional 
components  on  grant  operations  and 
technical  grants  management  issues; 
and  performs  audit  resolution  activities 
for  ACF  grant  programs.  OMS  serves  as 
the  lead  for  ACF  in  coordination  and 
liaison  with  the  Department  and  other 
federal  agencies  on  grants  management 
and  administration  operational  issues 
and  activities. 

E.  Office  of  Customer  Service  and 
Administration  (OCSA)  develops  and 
maintains  a  customer  service  plan  for 
the  OPS  and  conducts  customer  surveys 
for  OPS;  facilitates  and  assists  in 
developing  and  writing  standard 
operating  procedures  for  all  components 
within  OPS;  assists  in  office-specific 
training  of  OPS  staff;  assists  OPS 
components  with  the  provision  of 
office-specific  and  functional  training  to 
program  and  regional  offices; 
coordinates  permanent  and  temporary 
teams  formed  within  OPS;  develops  and 
maintains  OPS  staff  directory  and  users' 
guide  for  OPS  services. 

OCSA  is  responsible  for  overseeing 
OPS'  salaries  and  expenses  budget. 
Provides  direction  to  meet  the  human 
resource  management  needs  within 
OPS;  coordinates  with  the  office  which 
handles  ACF's  human  resources 
activities  and  the  Department  to  provide 
OPS  staff  with  personnel  services 
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including  position  management, 
staffing,  recruitment,  employee  and 
labor  relations,  empldyee  assistance, 
payroll,  staff  development  and  training, 
and  special  hiring  and  placement 
programs;  and,  maintains  systems  to 
track  persoimel  actions  to  keep  the 
Director  of  OPS  and,  as  appropriate,  the 
Directors  of  offices  within  OPS 
informed  about  the  status  of  persoimel 
actions,  current  full-time  equivalency 
usage  and  salaries  and  expenses 
resources,  and  employee  programs  and 
benefits.  All  OPS  personnel  related 
issues,  performance  management 
activities  and  other  administrative 
functions  within  OPS  are  handled 
within  this  office. 

DC.  Establish  a  new  "Chapter  KS."  as 
follows: 

The  Office  of  Hiunan  Resources  and 
Equal  Employment  Opportunity /Qvil 
Rights. 

KS.OO    Mission 
KS.IO    Organization 
KS.20    Functions 

1  KS.OO    Mission.  The  Office  of  Himian 
Resources  and  Equal  Employment 
Opportunity/Civil  Rights  (OHREEO/CR) 
provides  oversight  and  direction  to  meet 
the  human  resource  management  needs 
of  ACF  components.  The  Office  directs 
and  manages  the  ACF  Equal 
Employment  Opportimity  and  Civil 
Rights  program. 

KS.  10    Organization.  The  Office  of 
Human  Resources  and  Equal 
Employment  Opportunity/Civil  Rights 
is  headed  by  a  Director  who  reports  to 
the  Deputy  Assistant  Secretary  for 
Program  Operations. 

KS.20    Functions.  The  Office  of 
Human  Resoiuces  and  Equal 
Employment  Opportunity  serves  as  the 
principal  advisor  to  the  Assistant 
Secretary  for  Children  and  FamiUes  on 
all  aspects  of  hvunan  resource 
management  and  the  Equal  Employment 
Opportuinity  and  Civil  Rights  program. 
Provides  leadership,  oversight  and 
coordination  for  the  planning,  analysis, 
and  development  of  human  resource 
policies  and  programs.  Serves  as  the 
liaison  between  ACF.  the  Office  of 
Assistant  Secretary  for  Personnel 
Administration,  and  the  HHS  Office  for 
Civil  Rights.  Formulates  and  interprets 
new  human  service  programs  and 
strategies.  Plans,  develops  and 
interprets  ACF  human  resource  policies, 
procedures  and  manuals/systems. 
Performs  employee  utilization  and 
assessment  evaluations.  Participates  in 
pilot  projects  and  represents  ACF  on 
committees  which  relate  to  the 
functions  of  the  office.  Manages  the 
performance  recognition  systems  and 
the  responsibilities  of  the  Executive 


Resources  Board  (ERB).  the  Performance 
Review  Board  (PRB),  and  the 
Performance  Standards  Review  Board. 
Manages  and  coordinates  all  awards 
programs  for  ACF.  Manages  special 
hiring  and  placement  programs. 
Administers  ACF's  Personnel  Security 
responsibihties  and  ACF's  ethics 
program.  Coordinates  the  ethics 
program  with  the  Department's  Office  of 
Special  Counsel  for  Ethics.  Supports  the 
implementation  of  ACF's  streamlining 
efforts. 

OHREEO/CR  directs  and  manages  the 
ACF  Equal  Employment  Opportunity 
and  Qvil  Rights  program  in  accordance 
with  Equal  &nployment  Opportunity 
Commission  (EEOC)  regulations  and 
HHS  guidelines.  Immediate  oversight  is 
provided  by  a  staff  imder  the  direction 
of  the  ACF  EEO  Officer.  Plans,  develops, 
and  evaluates  programs  and  procedures 
designed  to  identify  and  eliminate 
discrimination  in  employment,  training, 
incentive  awards,  promotion  and  career 
opportimities.  Responsible  for 
implementing  and  evaluating  a  cost- 
effective,  timely,  and  impartial  system 
for  processing  individual  complaints  of 
discrimination  imder  Title  VII  of  the 
Civil  Rights  Act  of  1964.  as  amended. 
Provides  information,  guidance,  advice, 
and  technical  assistance  to  ACF 
supervisors  and  managers  on 
Affirmative  Employment  planning  and 
other  means  of  achieving  parity  and 
promoting  work  force  diversity. 
Responsible  for  ensuring  that  ACF- 
conducted  programs  do  not  discriminate 
against  recipients  on  the  basis  of  race, 
color,  national  origin,  age  or  disability. 
Monitors  and  implements  civil  rights 
compliance  actions  imder  Title  VI, 
Section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended,  and  the  Age 
Discrimination  Act  of  1975,  as 
amended.  Implements  the  appUcable 
provisions  of  the  Americans  with 
EMsabiUties  Act  of  1990. 

X.  Establish  a  new  "Chapter  KT,"  as 
follows: 

Office  of  Legislative  Affairs  and  Budget 

KT.OO    Mission 
KT.IO    Organization 
KT.20    Functions 

KT.  1 00    Mission.  The  Office  of 
Legislative  Affairs  and  Budget  (OLAB) 
provides  leadership  in  the  development 
of  legislation,  budget,  and  policy, 
ensuring  consistency  in  these  areas 
among  ACR  program  and  staff  offices, 
and  with  ACT  and  the  Department's 
vision  and  goals.  It  advises  the  Assistant 
Secretary  for  Children  and  FamiUes  on 
all  policy  and  programmatic  matters 
which  substantially  impact  the  agency's 
legislative  program,  budget 
development  process,  and  regulatory 


agenda.  The  Office  serves  as  the  primary 
ACT  contact,  for  the  Department,  the 
Executive  Branch,  and  the  Congress  on 
all  legislative,  budget  development  and 
regulatory  activities. 

KT.  1 0    Organization .  The  Office  of 
Legislative  Affairs  and  Budget  is  headed 
by  a  Director,  who  reports  to  the  Deputy 
Assistant  Secretary  for  Policy  and 
External  Affairs. 

KT.20    Funrtio/is.  The  Office  of 
Legislative  Affairs  and  Budget  serves  as 
the  principal  advisor  to  the  Deputy 
Assistant  Secretary  for  Policy  and 
External  Affairs  and  the  Assistant 
Secretary  for  Children  and  FamiUes  on 
all  poUcies  and  programmatic  matters 
which  substantiaUy  impact  on 
legislative  affairs,  budget  development, 
and  the  regiilatory  agenda;  and 
represents  the  Deputy  Assistant 
Secretary  for  PoUcy  and  External  Affairs 
and  the  Assistant  Secretary  on  budget, 
poUcy  and  legislative  materials  and 
activities. 

Serves  as  the  primary  ACT  contact  for 
the  Department,  the  Executive  Branch, 
and  Congress  on  all  budget  development 
activities;  manages  the  development  and 
presentation  of  ACT's  budget;  provides 
guidance  to  ACT  program  and  staff 
components  in  preparing  material  in 
support  of  budget  development. 

Manages  the  ACF  reguhtory 
development  process;  negotiates 
regulatory  policy  positions  with  the 
Department  and  the  Executive  Branch; 
provides  guidance  to  ACT  programs  and 
staff  components  on  poUcy  and 
programmatic  matters  which 
substantially  impact  the  budget  and 
regulatory  development  process;  and 
reviews  and  analyzes  other  poUcy 
significant  documents  to  ensure 
consistency  with  ACT's  budget,  vision 
and  goals. 

Serves  as  the  focal  point  for 
congressional  Uaison  in  ACT  and  for  the 
Office  of  Assistant  Secretary  for 
Legislation;  counsels  and  advises  the 
Assistant  Secretary  for  Children  and 
Families  and  senior  ACF  staff  on 
congressional  activities  and  relations; 
manages  the  preparation  of  testimony 
and  briefings;  negotiates  clearance  of 
testimony;  monitors  hearings  and  other 
congressional  activities  which  affect 
ACF;  and  manages  congressional 
inquiries. 

Manages  the  ACF  legislative  planning 
cycle  and  the  development  of  Reports  to 
Congress;  reviews  and  analyzes  a  wide 
range  of  Congressional  policy 
documents,  including  legislative 
proposals,  pending  legislation,  and  bill 
reports;  solicits  and  synthesizes  internal 
ACT  comments  on  such  documents; 
negotiates  legislative  poUcy  positions 
with  the  Department  and  the  Executive 
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Branch;  and  reviews  other  policy 
significant  documents  to  ensure 
consistency  with  statutory  and 
congressional  intent  and  the  agency 
legislative  agenda. 

Dated:  August  1, 1995. 
Donna  E.  Shalala. 

Secretary. 

(FR  Doc.  95-19570  Filed  8-8-95:  8:45  am] 

BU.LMO  CODE  41B4-01-4I 


Centers  for  Disease  Control  and 
Prevention 

Worlcers'  Family  Protection  Task 
Force:  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  NaUonal  Institute 
for  Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
and  Prevention  (CEXD),  annoimces  the 
following  committee  meeting. 

Name:  Workers'  Family  Protection  Task 
Force. 

Times  and  Dates:  9  a.m.-4  p.m.,  August  24, 
1995.  9  a.m.-3  p.m.,  August  25, 1995. 

Place:  Department  of  Labor,  200 
C]onstitution  Avenue,  NW.,  Room  S3215 
A&B,  Washington.  DC  20210. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  room  will 
accommodate  approximately  50  people. 

Purpose:  The  Task  Force  will  review  and 
evaluate  the  report  of  a  study  to  be  conducted 
by  NIOSH  in  cooperation  with  the  Secretary 
of  Labor,  the  Administrator  of  the 
Environmental  Protection  Agency,  the 
Administrator  of  the  Agency  for  Toxic 
Substances  and  Disease  Registry,  and  heads 
of  other  Federal  Government  agencies  as 
determined  to  be  appropriate  by  the  Director, 
NIOSH,  on  the  potential  for,  the  prevalence 
of,  and  the  issues  related  to  the 
contamination  of  workers'  homes  with 
hazardous  chemicals  and  substances.  The 
Task  Force  will  determine  and  advise  the 
Director,  NIOSH,  about  additional  data 
needs,  if  any,  and  the  need  for  additional 
evaluation  of  the  scientiHc  issues  related  to 
and  the  feasibility  of  developing  additional 
data.  The  Task  Force  will  develop  a 
reconunended  investigative  strategy  for  use 
in  obtaining  needed  information. 

Matters  to  be  Discussed:  Agenda  items  will 
include  a  review  of  the  Workers'  Family 
Protection  TaskTorce  charter;  the  Workers' 
Family  Protection  Act  and  the  report 
required  by  this  Act;  the  identiflcation  of 
additional  information  needs  to  protect 
workers'  families  from  home  contamination; 
and  the  development  of  procedures  necessary 
to  accomplish  the  mission  of  producing  a 
National  investigative  strategy  to  obtain  the 
needed  information. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Robert  W.  Mason,  Ph.D.,  Executive  Secretary, 
Workers'  Familv  Protection  Task  Force, 
NIOSH,  CDC,  4676  Columbia  Parkway,  M/S 


C-16,  Cincinnati,  Ohio  45226,  telephone 
513/533-8390. 

Dated:  July  28, 1995. 
Carolyn  J.  Russell,  » 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  95-19379  Filed  8-8-95;  8:45  am] 
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Health  Care  Financing  Administration 

[ORO-077-M] 

New  and  Pending  Demonstration 
Project  Proposals  SutNnltted  Pursuant 
to  Section  1115(a)  of  the  Social 
Security  Act:  May  1995 

agency:  Health  Care  Financing 
Administration  (HCFA). 
ACnON:  Notice. 

SUMMARY:  This  notice  Usts  new 
proposals  for  Medicaid  demonstration 
projects  submitted  to  the  E>epartment  of 
Health  and  Human  Services  during  the 
month  of  May  1995  under  the  authority 
of  section  1115  of  the  Social  Security 
Act.  This  notice  also  lists  proposals  that 
were  approved,  disapproved,  pending, 
or  withdrawn  during  this  time  period. 
(This  notice  can  also  be  accessed  on  the 
Internet  at  HTTP://VVWW.SSA.GOV/ 
HCFA/HCFAHP2.HTML.) 
COMMENTS:  We  will  accept  written 
comments  on  these  proposals.  We  will, 
if  feasible,  acknowledge  receipt  of  all 
comments,  but  we  will  not  provide 
written  responses  to  comments.  We 
will,  however,  neither  approve  nor 
disapprove  any  new  proposal  for  at  least 
30  days  after  the  date  of  this  notice  to 
allow  time  to  receive  and  consider 
comments.  EKrect  comments  as 
indicated  below. 

ADDRESSES:  Mail  correspondence  to: 
Susan  Anderson,  Office  of  Research  and 
Demonstrations,  Health  Care  Fintincing 
Administration,  Room  C3-11-07,  7500 
Seciirity  Boulevard,  Baltimore,  MD 
21244-1850. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Anderson,  (410)  786-3996. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  section  1115  of  the  Social 
Security  Act  (the  Act),  the  Department 
of  Health  and  Human  Services  (HHS) 
may  consider  and  approve  research  and 
demonstration  proposals  with  a  broad 
range  of  pohcy  objectives.  These 
demonstrations  can  lead  to 
improvements  in  achieving  the 
purposes  of  the  Act. 

In  exercising  her  discretionary 
authority,  the  Secretary  has  developed  a 


number  of  policies  and  procediu«s  for 
reviewing  proposals.  On  September  27, 
1994,  we  publishefl  a  notice  in  the 
Federal  Register  (59  FR  49249)  that 
specified  (1)  the  principles  that  we 
ordinarily  will  consider  when 
approving  or  disapproving 
demonstration  projects  imder  the 
authority  in  section  1115(a)  of  the  Act; 
(2)  the  procedures  we  expect  States  to 
use  in  involving  the  public  in  the 
development  of  proposed  demonstration 
projects  under  section  1115;  and  (3)  the 
procediu^s  we  ordinarily  will  follow  in 
reviewing  demonstration  proposals.  We 
are  committed  to  a  thorough  and 
expeditious  review  of  State  requests  to 
conduct  such  demonstrations. 

n.  Listing  of  New,  Pending,  Approved, 
and  Withdrawn  Proposals  for  the 
Month  of  May  1995 

As  part  of  our  procediu^s,  we  publish 
a  notice  in  the  Federal  Register  with  a 
monthly  listing  of  all  new  submissions, 
pending  proposals,  approvals, 
disapprovals,  and  withdrawn  proposals. 
Proposals  submitted  in  response  to  a 
grant  solicitation  or  other  competitive 
process  are  reported  as  received  during 
the  month  that  such  grant  or  bid  is 
awarded,  so  as  to  prevent  interference 
with  the  awEU'ds  process. 

A.  Comprehensive  Health  Reform 
Programs 

1.  New  Proposals 

No  new  comprehensive  health  reform 
proposals  were  received  diuing  the 
month  of  May. 

2.  Pending  Proposals 

Demonstration  Title/State:  Arizona 
Health  Care  Cost  Containment  System 
(AHCCCS)— Arizona. 

Description:  Arizona  proposes  to 
expand  eligibility  under  its  current 
section  1115  AHCCCS  program  to 
persons  with  incomes  up  to  100  percent 
of  the  Federal  poverty  level. 

Date  Received:  March  17,  1995. 

State  Contact:  Mabel  Chen,  M.D., 
Director,  Arizona  Health  Care  Cost 
Containment  System,  801  East  Jefferson, 
Phoenix,  Arizona  85034,  (602)  271- 
4422. 

Federal  Project  Officer:  Joan  Peterson, 
Health  Care  Financing  Administration. 
Office  of  Research  and  Demonstrations, 
Room  C3-18-26,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Demonstration  Title/State:  MediPlan 
Plus — Illinois. 

Description:  Illinois  seeks  to  develop 
a  managed  care  delivery  system  using  a 
series  of  networks,  either  local  or 
statewide,  to  tailor  its  Medicaid  delivery 


system  to  the  needs  of  local  urban 
neighborhoods  or  large  rural  areas. 

Date  Received:  September  15, 1994. 

State  Contact:  Tom  Toberman, 
Manager,  Federal/State  Monitoring,  201 
South  Grand  Avenue  East,  Springfield, 
Illinois  62763,  (217)  782-2570. 

Federal  Project  Officer:  Gina  Clemens, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Room  C3-18-26,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Demonstration  Title/State: 
Commimity  Care  of  Kansas — Kansas. 

Description:  Kansas  proposes  to 
implement  a  "managed  cooperation 
demonstration  project"  in  foiu* 
predominantly  rural  counties,  and  to 
assess  the  success  of  a  non-competitive 
managed  care  model  in  rural  areas.  The 
demonstration  would  enroll  recipients 
ciurently  eligible  in  the  AFDC  and 
AFDC-related  eligibiUty  categories,  and 
expand  Medicaid  eligibility  to  children 
ages  5  and  imder  with  family  incomes 
up  to  200  percent  of  the  Federal  poverty 
level. 

Date  Received:  March  23, 1995. 

State  Contact:  Karl  Hockenbarger, 
Kansas  Department  of  Social  and 
RehabiUtation  Services,  915  Southwest 
Harrison  Street,  Topeka,  Kansas  66612, 
(913) 296-4719. 

Federal  Project  Officer:  Jane  Forman, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Room  C3-21-04,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Demonstration  Title/State:  Louisiana 
Health  Access — Louisiana. 

Description:  Louisiana  proposes  to 
implement  a  fully  capitated  statewide 
managed  care  program.  A  basic  benefit 
package  and  a  behavioral  health  and 
pharmacy  wrap-aroimd  would  be 
administered  through  the  managed  care 
plans.  The  State  intends  to  expand 
Medicaid  eligibility  to  persons  with 
incomes  up  to  250  percent  of  the 
Federal  poverty  level  (FPL);  those  with 
incomes  above  133  percent  of  the  FPL 
would  pay  all  or  a  portion  of  premiums. 

Date  Received:  January  3, 1995. 

State  Contact:  Carolyn  Maggio, 
Executive  Director,  Biu«au  of  Research 
and  Development,  Louisiana 
Department  of  Health  and  Hospitals, 
P.O.  Box  2870,  Baton  Rouge,  Louisiana 
70821-2871,  (504)  342-2964. 

Federal  Project  Officer:  Gina  Clemens, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Room  C3-18-26,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Demonstration  Title/State:  Missouri. 
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Description:  Missouri  proposes  to 
require  Medicaid  beneficiaries  to  enroll 
in  managed  care  delivery  systems,  and 
extend  Medicaid  eligibility  to  persons 
with  incomes  below  200  percent  of  the 
Federal  poverty  level.  As  part  of  the 
program,  Missouri  would  create  a  fully 
capitated  managed  care  pilot  program  to 
serve  non-institutionalized  persons  with 
permanent  disabiUties  on  a  voluntary 
basis. 

Date  Received:  Jime  30, 1994. 

State  Contact:  Doima  Checkett, 
Director,  Division  of  Medical  Services. 
Missouri  Department  of  Social  Services, 
P.O.  Box  6500,  Jefferson  City,  Missouri 
65102-6500, (314)  751-6922. 

Federal  Project  Officer:  Nancy 
Goetschius,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Room  C3-18-26,  7500 
Seciuity  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Demonstration  Title/State:  The 
Granite  State  Partnership  for  Access  and 
Affordability  in  Health  Care — New 
Hampshire. 

Description:  New  Hampshire 
proposes  to  extend  Medicaid  eUgibility 
to  adults  with  incomes  below  the  AFDC 
cash  standard  and  to  create  a  public 
insiu^nce  product  for  low  income 
workers.  The  State  also  seeks  to 
implement  a  niunber  of  pilot  initiatives 
to  help  redesign  its  health  care  deUvery 
system. 

Date  Received:  Jime  14, 1994. 

State  Contact:  Barry  Bodell,  New 
Hampshire  Department  of  Health  and 
Human  Services,  Office  of  the 
Commissioner,  6  Hazen  Drive,  Concord, 
New  Hampshire  03301-6505,  (603)  271- 
4332. 

Federal  Project  Officer:  Maria 
Boulmetis,  Health  Care  Financing 
Administration,  Office  of  Researdi  and 
Demonstrations,  Room  C3-18-26,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Demonstration  Title/State: 
SoonerCare — Oklahoma. 

Description:  Oklahoma  proposes  to 
implement  a  5-year  statewide  managed 
care  demonstration  using  both  fully  and 
partially  capitated  deUvery  systems.  The 
emphasis  of  the  program  is  to  address 
access  problems  in  nu^l  areas  by 
encouraging  the  development  of  rural- 
based  managed  care  initiatives.  The 
State  will  employ  traditional  fully 
capitated  managed  care  deUvery  models 
for  urban  areas  and  will  introduce  a 
series  of  partial  capitation  models  in  the 
nu^l  areas  of  the  State.  All  ciurently 
eligible,  non-institutionalized  Medicaid 
beneficiaries  will  be  enrolled  diuing  the 
first  2  years  of  the  project. 

£)ate  Received:  January  6, 1995. 


State  Contact:  Dr.  Garth  Splinter, 
Oklahoma  Health  Care  Authority, 
Lincoln  Plaza,  4545  North  Lincoln 
Blvd.,  Suite  124,  Oklahoma  City, 
Oklahoma  73105,  (405)  530-3439. 

Federal  Project  Officer:  Helaine  I. 
Fingold,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Room  C3-18-26,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Demonstration  Title/State:  Health 
Access  Plan  Demonstration — Vermont. 

Description:  Vermont  proposes  to 
integrate  Medicaid  recipients  into 
managed  care  plans  and  expand 
coverage  to  uninsured  individuals  up  to 
150  percent  of  the  Federal  poverty  level. 
The  State  also  proposes  to  provide 
pharmacy  coverage  to  low  income 
Medicare  beneficiaries. 

Date  Received:  February  24, 1995. 

State  Contact:  Veronica  Celani,  Health 
Policy  Director,  Vermont  Agency  of 
Human  Services,  103  State  Street, 
Waterbury,  Vermont  05671,  (802)  828- 
2949. 

Federal  Project  Officer:  Sherrie  Fried, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Room  C3-18-26,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

3.  Approved  Conceptual  Proposals 
(Awards  of  Waivers  Pending) 

No  conceptual  proposals  were 
approved  during  the  month  of  May. 

4.  Approved  Grant  Proposals  (Award  of 
Waivers  Pending) 

No  grant  proposals  were  awarded 
during  the  month  of  May. 

5.  Approved  Proposals 

Demonstration  Title/State:  The 
Diamond  State  Health  PlSn — Delaware. 

Description:  Delaware  plans  to 
expand  eUgibility  for  Medicaid  to 
persons  with  incomes  up  to  100  percent 
of  the  Federal  poverty  level  and  require 
that  the  Medicaid  population  enroll  in 
managed  care  deUvery  systems.  The 
State's  current  section  1115 
demonstration  project,  the  Delaware 
Health  Care  Partnership  for  Children, 
will  be  incorporated  into  the  statewide 
program  as  an  optional  provider  for 
eUgible  children. 

Date  Received:  July  29, 1994. 

Date  Approved:  May  16, 1995. 

State  Contact:  Kay  Hobnes,  DSHP 
Coordinator,  DHSS  Medicaid  Unit, 
Biggs  Building,  P.O.  Box  906,  New  - 
Castle,  Delaware  19720,  (302)  577-4900. 

Federal  Project  Officer:  AUsa  Adamo, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Room  C3-1&-26,  7500  Security 
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Boulevard,  Baltimore,  Maryland  21244- 
1850. 

6.  Disapproved  Proposals 

No  comprehensive  health  reform 
proposals  have  been  disapproved  since 
January  1, 1993. 

7.  Withdrawn  Proposals 

No  comprehensive  health  reform 
proposals  were  withdrawn  during  the 
month  of  May. 

B.  Other  Section  1115  Demonstration 
Proposals 

1,  New  Proposals 

The  following  new  proposal  was 
received  during  the  month  of  May. 

Etemonstration  Title/State:  Family 
Planning  Services  EUgibility 
Requirements  Waiver — South  Carolina. 

liescription:  South  Carolina  proposes 
to  extend  Medicaid  coverage  for  fiimily 
planning  services  for  22  additional 
months  to  postpartum  women  with 
monthly  incomes  under  185  percent  of 
the  Federal  poverty  level.  The  objectives 
of  the  demonstration  are  to  increase  the 
number  of  reproductive  age  women 
receiving  either  Title  XIX  or  Title  X 
funded  family  planning  services 
following  the  completion  of  a 
pregnancy,  increase  the  period  between 
pregnancies  among  mothers  eligible  for 
maternity  services  under  the  expanded 
eligibility  provisions  of  Medicaid,  and 
estimate  the  overall  savings  in  Medicaid 
spending  attributable  to  providing 
family  planning  services  to  women  for 
2  years  postpartum.  The  duration  of  the 
proposed  project  would  be  5  years. 

Date  Received:  May  4, 1995. 

State  Contact:  Eugene  A.  Laiuent, 
Executive  Director,  State  Health  and 
Hiunan  Services  Finance  Commission, 
PO  Box  8206,  Colimibia,  South  Carolina 
29202-8206.  (517)  335-5117. 

Federal  Project  Officer:  Suzanne 
Rotwein,  Ph.D.,  Health  Care  Financing 
Administration,  OHice  of  Research  and 
Demonstrations,  Room  C3-24-07,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

2.  Pending  Proposals 

Demonstration  Title/State:  Georgia's 
Children's  Benefit  Plan — Georgia. 

Description:  Georgia  submitted  a 
Section  1115  proposal  entitled  "Georgia 
Children's  Benefit  Plan"  to  provide 
preventive  and  primary  care  services  to 
children  aged  1  through  5  living  in 
families  with  incomes  between  133 
percent  and  185  percent  of  the  Federal 
poverty  level.  The  duration  of  the 
project  is  5  years  with  proposed  project 
dates  of  July  1, 1995  to  June  30,  2000. 

Date  Received:  December  12,  1994. 


State  Contact:  Jacquelyn  Foster-Rice, 
Georgia  Department  of  Medical 
Assistance,  2  Peachtree  Street 
Northwest,  Atlanta,  Georgia  30303- 
3159,  (404)  651-5785. 

Federal  Project  Officer:  Maria 
Boulmetis,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Room  C3-18-26,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Demonstration  Title/State:  High  Cost 
User  Initiative — Maryland. 

Description:  Maryland  proposes  to 
implement  an  integrated  case 
management  system  for  high-cost,  high- 
risk  Medicaid  recipients. 

Date  Received:  July  8. 1994. 

State  Contact:  John  Folkemer, 
Maryland  Department  of  Health  and 
Mental  Hygiene,  OfBce  of  Medical 
Assistance  Policy,  201  West  Preston 
Street,  Baltimore,  Maryland  21201,  (410) 
225-5206. 

Federal  Project  Officer:  William  Clark, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Room  C3-21-06,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Demonstration  Title/State:  Family 
Planning  Services  Section  1115  Waiver 
Request — Michigan. 

E)escription:  Michigan  seeks  to  extend 
Medicaid  coverage  for  family  planning 
services  to  all  women  of  childbearing 
age  living  in  famiUes  with  incomes  at  or 
below  185  percent  of  the  Federal 
poverty  level,  and  to  provide  an 
additional  benefit  package  consisting  of 
home  visits,  outreach  services  to 
identify  eligibility,  and  reinforced 
support  for  utilization  of  services.  The 
duration  of  the  project  is  5  years. 

Date  Received:  March  27, 1995. 

State  Contact:  Gerald  Miller,  Director, 
Department  of  Social  Services,  235 
South  Grand  Avenue,  Lansing, 
Michigan  48909,  (517)  335-5117. 

Federal  Project  Officer:  Suzanne 
Rotwein,  Ph.D.,  Health  Care  Financing 
Administration,  Office  of  Research  and 
DemonsU-ations,  Room  C3-24-07,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Demonstration  Title/State:  Family 
Planning  Proposal — New  Mexico. 

Description:  New  Mexico  proposes  to 
extend  Medicaid  eligibility  for  family 
planning  services  to  all  women  of 
childbearing  age  with  incomes  at  or 
below  185  percent  of  the  Federal 
poverty  level. 

Date  Received:  November  1, 1994. 

State  Contact:  Bruce  Weydemeyer, 
Director,  Division  of  Medical 
Assistance,  PO  Box  2348,  Santa  Fe,  New 
Mexico  87504-2348,  (505)  827-3106. 


Federal  Project  Officer:  Suzanne 
Rotwein,  Ph.D.,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Room  C3-24-07,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Demonstration  Title/State: 
CHOICES— Citizenship,  Health, 
Opportunities,  Interdependence, 
Choices  and  Supports — Rhode  Island. 

Description:  Rhode  Island  proposes  to 
consolidate  all  current  State  and  Federal 
funding  streams  for  adults  with 
developmental  disabilities  under  one 
program  using  managed  care/managed    - 
competition. 

Date  Received:  April  5, 1994. 

State  Contact:  Susan  Babin, 
Department  of  Mental  Health, 
Retardation,  and  Hospitals,  Division  of 
Developmental  Disabilities,  600  New 
London  Avenue,  Cranston,  Rhode  Island 
02920,  (401)  464-3234. 

Federal  Project  Officer:  Melissa 
McNiff,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Room  C3-21-06,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Demonstration  Title/State:  Wisconsin. 

Description:  Wisconsin  proposes  to 
limit  the  amount  of  exempt  funds  that 
may  be  set  aside  as  burial  and  related 
expenses  for  SSI-related  Medicaid 
recipients. 

Date  Received:  March  9. 1994. 

State  Contact:  Jean  Shell,  Division  of  - 
Economic  Support,  Wisconsin 
Department  of  Health  and  Social 
Services,  1  West  Wilson  Street,  Room 
650.  PO  Box  7850,  Madison,  Wisconsin 
53707,  (608)  266-0613. 

Federal  Project  Officer:  J.  Donald 
Sherwood,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Room  C3-16-26,  7500 
Seciuity  Boulevard,  Baltimore, 
Maryland  21244-1850. 

3.  Approved  Conceptual  Proposals 
(Award  of  Waivers  Pending) 

No  conceptual  proposals  were 
awarded  during  the  month  of  May. 

4.  Approved  Proposals 

No  proposals  were  approved  during 
the  month  of  May. 

5.  Disapproved  Proposals 

No  proposals  were  disapproved 
d\  uing  the  month  of  May. 

6.  Withdrawn  Proposals 

No  proposals  were  withdrawn  during 
the  month  of  May. 

m.  Requests  for  Copies  of  a  Proposal 

Requests  for  copies  of  a  specific 
Medicaid  proposal  should  be  made  to 
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the  State  contact  listed  for  the  specific 
proposal.  If  further  help  or  information 
is  needed,  inquiries  should  be  directed 
to  HCFA  at  the  address  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program,  No.  93.779;  Health  Financing 
Researdi,  Demonstrations,  and  Experiments) 
.   Dated:  July  28, 1995.  ^ 
Bruce  C  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

[PR  Doc.  95-19648  Filed  8-8-95;  8:45  am] 

BLUNQ  CODE  412»-01-P 


Office  of  Community  Services 

Potential  Reailotment  of  Funds  for  FY 
1994  Low  Income  Home  Energy 
Assistance  Program  (UHEAP) 

AGENCY:  Office  of  Community  Services, 
Administration  for  Children  and 
Families,  (ACF),  DHHS. 

ACTION:  Preliminary  Determination 
Concerning  Funds  Available  for 
Reailotment. 

SUMMARY:  Notice  is  hereby  given  that  a 
preliminary  determination  has  been 
made  that  FY  1994  Low  Income  Home 
Energy  Assistance  Program  (LIHEAP) 
funds  are  available  for  reailotment. 
Section  2607(b)(1)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1981  (42 
U.S.C.  8261  et  seq.),  as  amended, 
requires  that  if  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  determines  that,  as  of 
September  1  of  any  fiscal  year,  an 
amoimt  allotted  to  a  grantee  for  any 
fiscal  year  will  not  be  used  by  that 
grantee  during  the  fiscal  year,  the 
Secretary  must  notify  the  grantee  and 
publish  a  notice  in  the  Federal  Register 
that  such  funds  may  be  reallotted.  It  has 
been  determined  that  a  total  of  $81,829 
of  FY  1994  funds  may  be  available  for 
reailotment.  This  determination  is  based 
on  reports  from  the  State  of  Alaska  and 
the  Seldovia  Village  Tribe  (Alaska) 
which  were  submitted  to  the  Office  of 
Community  Services  as  required  by  45 
CFR  96.81. 

The  statute  allows  grantees  who  have 
funds  unobligated  at  the  end  of  a  fiscal 
year  to  request  that  they  be  allowed  to 
carry  over  up  to  10  percent  of  their 
allotments  to  the  next  fiscal  year.  Funds 
in  excess  of  this  amount  must  be 
returned  to  HHS  and  are  subject  to 
reailotment  to  other  grantees  under 
section  2607(b)(1)  of  the  LIHEAP 
statute.  All  of  the  amounts  described  in 
this  notice  were  reported  as  unobligated 
FY  1994  funds  in  excess  of  the  amount 
that  the  State  and  tribe  named  above 
could  carry  over  to  FY  1995. 


The  State  of  Alaska  was  notified  by 
certified  mail  that  $80,766  of  its  FY 
1994  LIHEAP  funds  may  be  reallotted. 
The  Seldovia  Village  Tribe  was  notified 
by  certified  mail  that  $1,063  of  its  FY 

1994  LIHEAP  funds  may  be  reallotted. 
In  accordance  with  section  2607(b)(3), 
the  Chief  Executive  Officers  of  the  State 
and  tribe  have  30  days  from  the  date  of 
the  letters  to  submit  comments  to: 
Donald  Sykes,  Director,  Office  of 
Commimity  Services,  370  L'Enfant 
Promenade,  S.W.,  Washington,  D.C. 
20447. 

That  30  day  period  will  expire  on 
September  8, 1995.  After  considering 
any  comments  submitted,  the  Chief 
Executive  Officer  will  be  notified  of  the 
decision,  and  the  decision  will  also  be 
published  in  the  Federal  Register.  If 
funds  are  reallotted,  they  will  be 
allocated  in  accordance  v/iih  section 
2604  and  must  be  treated  by  LIHEAP 
grantees  receiving  them  as  an  amount 
appropriated  for  FY  1995.  As  FY  1994 
funds,  they  will  be  subject  to  all  of  the 
requirements  of  the  LIHEAP  statute, 
including  Section  2607(b)(2),  which 
requires  that  a  grantee  must  obligate  at 
least  90%  of  its  total  block  grant 
allocation  for  a  fiscal  year  by  the  end  of 
the  fiscal  year  for  which  the  funds  are 
appropriated,  that  is,  by  September  30, 

1995  for  these  funds. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Fox,  Director,  Division  of 
Energy  Assistance,  Office  of  Community 
Services,  370  L'Enfant  Promenade,  S.W., 
Washington,  D.C.  20447;  telephone 
(202)  401-9351. 

Dated:  August  2, 1995. 
Donald  Sykes, 

Director,  Office  of  Community  Services. 
(PR  Doc.  95-19680  Filed  8-6-95;  8:45  am] 
BILUNQ  CODE  4tS4-«1-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

[Docket  ho.  FR-^17-N-iq 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 


ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  must  be  received 
within  thirty  (30)  days  from  the  date  of 
this  Notice.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
tool-&«e  number.  Copies  of  the 
proposed  forms  and  other  available 
documents  submitted  to  OMB  may  be 
obtained  from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hoius  of  response;  (7) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  August  2, 1995. 
David  S.  Cristy, 

Director,  Information  Resources  Management 
Policy  and  Management  Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Application  for  Approval  as 
a  Mortgage-Backed  Securities  Issuer. 

Office:  Government  National 
Mortgage  Association. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
form  is  provided  for  use  by  applicants 
proposing  to  become  Mortgage-Backed 
Securities  issuers.  It  is  designed  to 
summarize  their  business  background 
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and  experience.  The  information  is 
necessary  in  order  for  GNMA  to 
detennine  whether  the  applicant  meets 


all  GNMA  eligibility  requirements 
contained  in  24  CFR  Part  390. 
Form  Number:  HUD-11701. 


Respondents:  Business  or  Other  For- 
Profit  and  the  Federal  Government. 
Reporting  Burden: 


Nuntier  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


HUD-11701 


50 


1 


.75 


38 


Total  Estimated  Burden  Hours:  38. 

Status:  Extension,  no  changes. 

Contact:  Brenda  Countee,  HUD,  (202) 
708-2234;  Joseph  F.  Lackey,  Jr.,  OMB, 
(202)  395-7316. 

Dated  August  2, 1995. 

(PR  Doc.  95-19598  Filed  8-8-95;  8:45  amj 
MLUNG  CODE  4210-01-M 

Offic*  of  the  Secretary 
Poctot  No.  FR-4918-N-03] 

Privacy  Act  of  1974;  Proposed 
Amendment  to  a  System  of  Records 

AGENCY:  Department  of  Housing  and 
Urban  Development  (HUD). 
ACTION:  Notification  of  a  proposed 
amendment  to  an  existing  system  of 
records. 

summary:  hud  is  giving  notice  that  it 
intends  to  amend  the  following  Privacy 
Act  system  of  records:  Section  8 
Program  Research  Data  Files  (HUD/ 
PD&R-7). 

EFFECTIVE  DATE:  This  action  will  be 
effective  without  further  notice  on 
September  18, 1995,  unless  comments 
are  received  that  dictate  otherwise. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
the  proposed  amendment  to  the  Rules 
Docket  Clerk  Office  of  General  Counsel, 
Room  10276,  Department  of  Housing 
and  Urban  Developmentt451  Seventh 
Street,  SW.,  Washington,  DC  20410- 
0500.  Commimications  should  refer  to 
the  above  docket  number  and  title.  An 
original  and  four  copies  of  comments 
should  be  submitted.  Facsimile  (FAX) 
comments  are  not  acceptable.  A  copy  of 
each  communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanette  Smith,  Departmental  Privacy 
Act  Officer,  at  (202)  708-2374.  This  is 
not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  HUD  is 
establishing  new  routine  use  disclosures 
for  HUD/PD&R-7  to  allow  for  the 
disclosure  of  information  to  authorized 
social  science  researchers  participating 
in  the  Moving  to  Opportunities  for  Fair 
Housing  Demonstration  Program  and  in 


the  Gautreaux  Program  in  Chicago,  the 
Social  Security  Administration,  the 
Internal  Revenue  Service,  and  the 
Department  of  Employment  Security. 
The  new  routine  use  will  read  as 
follows:  (1)  To  authorized  social  science 
researchers  participating  in  the  Moving 
to  Opportunities  for  Fair  Housing 
Demonstration  (MTO),  and  in  the 
Chicago  Gautreaux  program,  (2)  To  Abt 
Associates,  and  to  other  contractors 
selected  by  HUD  to  carry  out  the 
objectives  of  MTO-related  research  and 
evaluation.  (3)  To  the  Social  Seciuity 
Administration  to  verify  income/wage 
data,  (4)  To  the  Internal  Revenue 
Service  to  verify  income  data,  and  (5)  To 
the  Illinois  Department  of  Employment 
Seciuity  to  verify  income/wage  data  for 
Section  8  certificate  recipients  in  the 
Chicago  CMSA. 

The  amended  portion  of  the  system 
notice  is  set  forth  below.  Previously,  the 
system  and  a  prefatory  statement 
containing  the  general  routine  uses 
applicable  to  all  HUD  systems  of  records 
was  published  in  the  "Federal  Register 
Privacy  Act  Issuances,  1993 
Compilation." 

Title  5  U.S.C.  552a(e)  (4)  and  (11) 
provide  that  the  pubUc  be  afforded  a  30- 
day  period  in  which  to  comment  on  the 
new  record  system. 

The  system  report,  as  required  by  5 
U.S.C.  552a(r),  has  been  submitied  to 
the  Committee  on  Government 
Operations  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
the  Office  of  Management  and  Budget 
(OMB),  pursuant  to  paragraph  4«  of 
Appendix  I  to  OMB  Circular  A  130, 
"Federal  Agency  Responsibilities  for 
Maintaining  Records  about  Individuals" 
dated  June  25, 1993  (58  FR  36075,  July 
2, 1993). 

Authority:  5  U.S.C.  552a  88  Stat.  1896;  sec 
7(d),  Department  of  HUD  Act  (42  U.S.C 
3535(d)). 


Issued  at  Washington,  DC,  August  2, 1995. 
Donald  C.  Demitros, 
Acting  Deputy  Assistant  Secretary  for 
Management. 

HUD  PD&R-7 

SYSTEM  name: 

Section  8  Program  Research  Data 
Files.  . 


ROUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  MCLUOmO  CATEOOMES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USERS: 

A.  To  authorized  social  science 
researchers  participating  in  the  Moving 
to  Opportunities  for  Fair  Housing 
Demonstration  Program  (MTO)  and  in 
the  Chicago  Gautreau  Program. 

B.  To  Abt  Associates,  and  to  other 
contractors  selected  by  HUD  to  carry  out 
the  objectives  of  MTO-related  research 
and  evaluation. 

C.  To  the  Social  Security 
Administration  to  verify  income/wage 
data. 

D.  To  the  Internal  Revenue  Service  to 
verify  income  data. 

E.  To  the  Illinois  Department  of 
Employment  Security  verify  income/ 
wage  data  for  Section  8  certificate 
recipients  in  the  Chicago  CMSA. 

[FR  Doc.  95-19599  Filed  8-8-95;  8:45  am] 

BILUNQ  CODE  4210-32-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[AZ-020-0S-1430-O1:  AZA-27340,  AZA- 
27349] 

Notice  Of  Expiration  of  Segregation, 
Termination  of  Classification, 
Cancellation  of  Applications  and 
Opening  of  Land,  Hohokam  Heritage 
Center,  Maricopa  County,  Arizona 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  segregation  given  to  the 
land  under  Bureau  of  Land  Management 
application,  (AZA-27340),  proposed 
withdrawal,  expired  on  April  21, 1995. 
Notification  of  the  proposed  withdrawal 
was  published  in  the  Federal  Register 
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on  April  22,  1993,  (Vol.  58  FR.  pg 
21592)  and  the  segregation  was  issued 
for  a  two  year  period.  Additionally  this 
notice  wall  terminate  the  classification, 
published  in  the  Federal  Register  on 
December  23, 1992,  (Vol  57  FR.  pg 
61094),  for  960.00  acres  of  essentially 
the  same  land  for  the  same  purpose.  Due 
to  a  variety  of  reasons  the  entire  project 
was  canceled;  therefore,  the  need  for  the 
withdrawal  and/or  the  classification  for 
the  project  ceased  to  exist.  This  action 
will  open  the  land  to  surface  entry  and 
use  and  location  imder  the  United 
States  mining  laws.  It  has  been  and  will 
remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  Expiration  of  the 
withdrawal  segregation  was  effective  on 
April  21,  1995.  Expiration  of  the 
classification  will  be  effective  upon 
publication  in  the  Federal  Register.  The 
land  will  be  opened  on  August  9, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Mezes,  BLM,  Arizona  State  Office,  P.O. 
Box  16563,  Phoenix,  Arizona  85011, 
602-650-0518. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  204  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  90 
Stat.  2751;  43  U.S.C.  1714,  the  following 
described  land  is  hereby  relieved  of  the 
segregative  effect  provided  by  Federal 
Register  publication  dated  April  22, 
1993,  and  opened  to  location  and  entry 
imder  the  United  States  mining  laws 
and  surface  uses  as  allowed  by  law  to 
the  public  lands. 

Gila  and  Salt  River  Meridian,  Arizona 

T.  6  N.,  R.  1  W.. 
Sec.  24,  Lots  1-4.  W'>^E'/i,  WV2; 
Sec.  25,  LoU  1,  5,  7,  9  &  11,  NWVtNEV*, 
NV2NWV.. 

The  area  described  contains  appiroximately 
908.38  acres  in  Maricopa  County.  The 
classification  is  terminated  from  the 
following  described  lands  (AZA-27349). 

Gila  and  Salt  River  Meridian,  Arizona 

T.  6  N.,  R.  1  W., 
Sec.  24,  all; 
Sec.  25,  N>/j. 

The  area  described  contains  approximately 
960.00  acres  in  Maricopa  County. 

Dated:  July  31, 1995. 

Mary  Jo  Yoas, 

Chief,  Lands  and  Minerals  Operations 
Section. 

(FR  Doc.  95-19567  Filed  8-8-95;  8:45  am) 

BILUNQ  CODE  4310-32-P 


Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 


notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531.  et 
seq.y. 

PRT-805303 

Applicant:  Zoological  Society  of  San  Diego, 
San  Diego,  CA 

The  applicant  requests  a  permit  to 
import  scent  samples  from  wild, 
captive-held  and  captive-bom  giant 
panda  [Ailuropoda  melanoleuca)  from 
China  (bom  the  wild  and  Beijing  Zoo, 
Wolong  and  Fuzhou  Breeding  Centers), 
Germany  (Berlin  Zoo),  Mexico  (Mexico 
City  Zoo)  and  Spain  (Madrid  Zoo)  for 
the  purpose  of  enhancement  of  the 
species  through  scientific  research.  The 
scent  samples  collected  from  the  wild 
will  only  be  collected  after  having  been 
naturally  dei>osited.  Samples  collected 
from  captive  animals,  may  be  collected 
incidental  to  other  routine  and 
necessary  activities,  such  as  veterinary 
examinations. 
PRT-805160 
Applicant:  William  L  Shores,  Orlando,  FL 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
bontebok  [Damaliscus  pygarcus  dorcas) 
culled  from  the  captive  herd  maintained 
by  Mr.  Pine  Louw,  "Bankfontein" 
Springfontein,  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-804082 
Applicant:  Dallas  Zoo,  Dallas,  TX 

The  applicant  requests  a  permit  to 
import  blood  and  tissue  samples  irom 
no  more  than  20  Red  uakari  monkeys 
[Cacajao  calvus)  from  Quebrada  Blanco, 
Peru  for  the  purpose  of  enhancement  of 
the  survival  of  the  species  through 
scientific  research. 

PRT-805165 

Applicant:  Chicago  Zoo  Park  (Brookfield 
Zoo),  Brookfield,  IL 

The  applicant  requests  a  permit  to 
import  2  blood  samples  from  50  of  the 
following  wild  animals:  Black 
rhinoceros  (Diceros  bicomis),  African 
wild  dogs  (Lycaon  pictus],  and  cheetah 
(Acinonyx  jubatus).  The  samples  are 
being  collected  by  the  Ministry  of 
Environment  and  Tourism,  Windhoek, 
Namibia  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  through  scientific  research. 
PRT-805032 

Applicant:  Hawthorn  Corporation,  Grayslake, 
IL 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  3 
captive-held  female  Asian  elephants 
[Elephas  maximus]  from  K  &  M 
Corporation  (Circus  Vargas)  for  the 


purpose  of  enhancement  of  the  survival 
of  the  species  through  conservation 
education  and  propagation. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  420(c),  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Docimients  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  dociunents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  420(c),  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  August  4. 1995. 
Mary  Ellen  Amtower, 

Acting  Chief.  Branch  of  Permits,  Office  of 

Management  Authority. 

[FR  Doc.  95-19682  Filed  8-8-95;  8:45  am) 

BiLUNO  CODE  4310-65-^ 


National  Park  Service 

Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  Corridor 
Commission  Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  an 
upcoming  meeting  of  the  IDelaware  and 
Lehigh  Navigation  Canal  National 
Heritage  Corridor  Commission.  Notice 
of  this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463). 

MEETING  DATE  AND  TIME:  Wednesday, 
August  16,  1995;  1:30  p.m.  until  4:30 
p.m. 

ADDRESSES:  Weatheriy  Borough  Hall,  10 
Wilbur  Street.  Weatheriy,  PA  18255. 

The  agenda  for  the  meeting  vsrill  focus 
on  implementation  of  the  Management 
Action  Plan  for  the  Delaware  and 
Lehigh  Canal  National  Heritage  Corridor 
and  State  Heritage  Park.  The 
Commission  was  established  to  assist 
the  Commonwealth  of  Pennsylvania  and 
its  political  subdivisions  in  planning 
and  implementing  an  integral  strategy 
for  protecting  and  promoting  cultural, 
historic  and  natural  resoiut:es.  The 
Commission  reports  to  the  Secretary  of 
the  Interior  and  to  Congress. 
SUPPLEMENTARY  INFORMATION:  The 
Delaware  and  Lehigh  Navigation  Canal 
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National  Heritage  Corridor  Commission 
was  established  by  Public  Law  100-692, 
November  18.  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Acting  Executive  Director,  Delaware  and 
Lehigh  Navigation  Canal,  National 
Heritage  Corridor  Commission,  10  E. 
Church  Street,  Room  P-208,  Bethlehem, 
PA  18018,  (610)  861-9345. 

Dated:  July  28, 1995. 
David  B.  Witwer, 

Acting  Executive  Director,  Delaware  and 
Lehigh  Navigation  Canal  NHC  Commission. 

[FR  Doc.  95-19558  Filed  8-8-95;  8:45  am] 

BUXMta  CODE  4310-70-M 


Notice  of  Inventory  Completion  for 
Human  Remains  and  Associated 
Funerary  Ob)ects  In  ttie  Control  of 
Glacier  Bay  National  Park  and 
Preserve,  Gustavus,  AK 

agency:  National  Park  Service,  Interior 
ACTION:  Notice 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  25  U.S.C.  3003(d),  of 
the  completion  of  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  control  of  Glacier  Bay  National 
Park  and  Preserve,  Gustavus,  AK.  The 
hiunan  remains  and  associated  funerary 
objects  are  curated  at  Washington  State 
University,  Pullman,  WA. 

A  detailed  inventory  and  assessment 
of  these  human  remains  and  associated 
funerary  objects  has  been  made  by  the 
National  Park  Service  curatorial  and 
anthropological  staff  in  consultation 
with  representatives  of  Hoonah  Indian 
Association. 

The  cremated  human  bones  and 
associated  funerary  objects  were 
recovered  in  1964  from  a  collapsed  log 
grave  house  on  the  western  shore  of 
Exclusion  Inlet,  AK,  by  Dr.  Robert  E. 
Ackerman.  The  cremated  human 
remains  and  funerary  objects  were 
originally  in  bent  wood  boxes  which 
were  deteriorated  when  documented  by 
Dr.  Ackerman. 

The  human  remains  represent  a 
minimum  of  three  adults  of  unknown 
sex,  stature,  and  age.  No  known 
individuals  were  identifiable. 
Associated  funerary  objects  include  two 
copper  tube  fragments,  two  white  glass 
shirt  buttons,  several  clay  pipestem 
fragments,  an  eroded  piece  of  metal 
with  bits  of  woven  fabric,  four  pieces  of 
shaped  wood  (remains  of  the  bent  wood 
box  or  boxes  that  originally  contained 
the  remains),  a  bone  socket  containing 
a  wooden  plug,  and  several  decayed  bits 
of  cordage. 

Testimony  of  Tlingit  elders  recorded 
in  Goldschmidt  and  Haas,  "Possessory  . 


Rights  of  the  Natives  of  Southeastern 
Alaska,"  (1946),  and  testimony  taken 
during  recent  consultation  with  Hoonah 
Tlingit  elders  identifies  Exclusion  Inlet 
as  within  the  traditional  territory  of  the 
Hoonah  Tlingit.  Dr.  Ackerman  suggests 
that  the  practice  of  cremation  among  the 
Hoonah  Tlingit  became  very  rare  after 
1890.  On  that  basis  these  human 
remains  are  believed  to  have  been 
interred  sometime  prior  to  that  time. 

Based  on  the  above  mentioned 
information,  officials  bf  the  National 
Park  Service  has  determined  that, 
pursuant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  objects  and  the 
Hoonah  Indian  Association.  All  of  the 
objects  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
Native  American  human  remains  either 
at  the  time  of  death  or  later  as  part  of 
a  death  rite  or  ceremony. 

This  notice  has  been  sent  to  officials 
of  the  Hoonah  Indian  Association. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affilirted  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Superintendent  Jim  Brady, 
Glacier  Bay  National  Park  and  Preserve, 
P.O.  Box  140,  Gustavus,  AK  99826- 
0140.  telephone  (907)  697-2230  before 
September  8, 1995.  Repatriation  of  the 
human  remains  and  associated  funerary 
objects  to  the  Hoonah  Indian 
Association  may  begin  after  that  date  if 
no  additional  claimants  come  forward. 
Dated:  August  3, 1995 
Veletta  Canouts 

Acting,  Departmental  Consulting 
Archeologist  and 

Acting  Chief,  Archeological  Assistance 

Division 

[FR  Doc.  95-19607  Filed  8-8-95;  8:45  am] 

BiLUNQ  CODE  4310-70-F 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  July 
29, 1995.  Pursuant  to  §60.13  of  36  CFR 
part  60  written  comments  concerning 
the  significance  of  these  properties 
under  the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park  Service, 
P.O.  Box  37127.  Washington,  D.C. 


20013-7127.  Written  comments  should 
be  submitted  by  August  24, 1995. 
Carol  D.  Shull, 
Keeper  of  the  National  Register. 

MASSACHUSETTS 

Worcester  County 

Blackstone  Manufacturing  Company  Historic 
District,  Roughly,  area  surrounding  Butler, 
Canal,  Church,  County,  Ives,  Main, 
MendoD,  Old  Mendon,  and  School  Sts., 
Blackstone.  95001038 

East  Blackstone  Village  Historic  District, 
Roughly,  area  along  Elm  St.  at  the  jet.  with 
Summer  St.,  Blackstone,  95001040 

Famum's  Gate  Historic  District,  Roughly, 
area  surrounding  the  jet.  of  Main  and 
Blackstone  Sts.,  Blackstone,  95001039 

MISSOURI 

Perry  County 

St.  Mary's  of  the  Barrens  Historic  District, 
SW  of  the  jet  of  W.  Saint  Joseph  St.  and 
MO  51,  Perryville,  95001041 

N.  MARIANA  ISLANDS 

Saipan  Municipality 

Japanese  20mm  Cannon  Blockhouse,  NW  of 
Puntan  Opyan,  Saipan  Island  vicinity, 
95001048 

NEW  JERSEY 

Bergen  County 

Cooper,  Tunis  R.,  House,  83  Cooper  St. 
Bergenfield,  95001046 

Cumberland  County 

Maurice  River  Lighthouse,  Lighthouse  Rd., 
near  the  jet.  of  East  Point  Rd.,  Maurice 
River  Township,  95001047 

Essex  County 

Church  Street  School,  65  Church  St.,  Nutley 
Township.  Nutley.  95001042 

TENNESSEE 

Davidson  County 

Miller,  Dr.  Cleo,  House,  1431  Shelton  Ave., 
Nashville,  95001045 

Rutherford  County 

Jones,  Enoch  H.  House,  6339  Halls  Hill  Pike. 
Murfreesboro  vicinity.  95001043 

Wilson  County 

Seay.  William  Washington,  House,  10575 
Trousdale  Ferry  Pike,  Flat  Rock  vicinity, 
95001044 

WISCONSIN 

Dane  County 

Forest  Products  Lalx)ratory.  1  Gifford  Pinchot 
Dr.,  Madison.  95001037 

[FR  Doc.  95-19559  Filed  8-8-95;  8:45  am] 

BILUNO  COOE  4310-70-P 


Notice  of  Intent  to  Repatriate  Cultural 
Items  in  ttie  Possession  of  the  Phoebe 
A.  Hearst  Museum  of  Anthropology, 
University  of  California,  Berlceley,  CA 

AGENCY:  National  Park  Service,  Interior 
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ACTION:  Notice 


Notice  is  hereby  given  imder  the 
Native  American  Graves  Protection  and 
Repatriation  Act  of  1990  of  the  intent  to 
repatriate  cultural  items  in  the 
possession  of  the  Phoebe  A.  Hearst 
Museiun,  University  of  California, 
Berkeley,  CA  that  meet  the  definition  of 
"unassociated  funerary  object"  imder  25 
U.S.C.  3001  (3)(B). 

The  items  consist  of  an  olla  (1-22476) 
and  an  amulet  (1-255409)  collected 
from  sites  in  the  Vallecitos  Valley  of  San 
Diego  Coimty,  CA. 

lite  catalogue  information  for  the  oUa 
(1-22476)  states  that  it  is  a  "mortuary 
olla"  and  that  it  was  collected  for  the 
Heye  Museum  of  American  Indians, 
which  subsequently  exchanged  it  to  the 
University  of  California  in  1920.  It  was 
collected  on  October  26, 1920  by 
Edward  H  Davis  from  Vallecitos,  San 
Diego  County,  California.  The  olla  is 
whole,  made  of  ceramic  and  is  colored 
light  brown  with  patches  of  black  fired 
areas.  It  is  approximately  30  centimeters 
tall.  The  shape  of  the  vessel  is 
stylistically  similar  to  oUas  found 
tluoughout  the  aboriginal  territory  of  the 
Diegueno/Tipai-Ipai,  as  it  is  oudined  in 
the  Handbook  of  North  American 
Indians,  Vol.  8,  pp  592-609. 

Based  on  the  above  information, 
Museiun  Officials  have  determined 
pursuant  to  25  U.S.C.  3001  (3)  (B)  that 
the  olla  is  reasonably  believed  to  have 
been  intentionally  placed  with  or  near 
individual  human  remains  at  the  time  of 
death  or  later  as  part  of  the  death  rite 
or  ceremony  of  a  cultiu«. 

The  amulet  (1-266409)  was  foimd  in 
a  cremation  in  Vallecitos  Valley,  San 
Diego  Coimty,  California  and  is  part  of 
the  Ben  L.  Squier  collection.  The 
catalogue  record  for  the  amulet  states 
that  it  is  made  of  clay  with  mica 
inclusions  into  the  shape  of  a 
thunderbird.  Its  dimensions  are  6  cm 
long  and  2  cm  in  width  at  its  widest 
point.  The  amulet  is  cracked  in  three 
places  at  its  base,  has  a  black  surface, 
was  finished  by  burnishing  and  has  a 
hole  through  the  body  for  stringing.  The 
catalogue  card  further  states  "California, 
San  Diego,  Vallecito  Valley"  "Cremation 
assoc.  w/ 16  small  carved  beads."  The 
amulet  was  donated  to  the  University  of 
California  in  1984  by  the  Oregon 
Historical  Society  without  the  cremation 
or  beads. 

Based  on  the  above  information 
museum  officials  have  determined, 
pursuant  to  25  U.S.C.  3001  (3)(B),  that 
the  amulet  is  reasonably  believed  to 
have  been  intentionally  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony  of  a  culture. 


Available  evidence  does  not  allow 
identification  of  a  single  Indian  tribe  as 
being  culturally  affiliated  vsrith  these 
cultiural  objects.  Recent  assessment 
studies  in  consultation  with  Indian 
tribes  indicate  basic  similarities  in 
crematory  practices,  ceramics,  and 
geographic  location  between  known 
archaeological  traditions  from  which 
similar  objects  have  been  recovered  and 
groups  believed  to  be  ancestral  to  the 
contemporary  Diegueno.  Based  on  the 
above  information  museum  officials 
have  determined  pursuant  to  25  U.S.C. 
3001  (2),  that  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  the  olla  and 
amulet  and  contemporary  Diegueno 
descendants,  including  the  San  Pasqual 
Band  of  Indians,  the  Cuyapaipe  Band  of 
Mission  Indians,  Viejas  Tribal  Council, 
Manzanita  General  Council,  Campo 
Band  of  Mission  Indians,  Jamul  Band  of 
Mission  Indians,  Sycuan  Business 
Committee,  Barona  General  Business,  La 
Posta  Band  of  Mission  Indians,  Inaja 
and  Cosmit  Band  of  Mission  Indians, 
Mesa  Grande  Band  of  Mission  Indians, 
and  the  Santa  Ysabel  Band  of  Mission 
Indians.  The  San  Pasqual  Band  of 
Indians  expressed  an  interest  in 
repatriating  these  cultural  items. 

This  notice  has  been  sent  to  officials 
of  the  San  Pasqual  Band  of  Indians,  the 
Cuyapaipe  Band  of  Mission  Indians, 
Viejas  Tribal  Council,  Manzcuiita 
General  Council,  Campo  Band  of 
Mission  Indians,  Jamul  Band  of  Mission 
Indians,  Sycuan  Business  Committee, 
Barona  General  Business,  La  Posta  Band 
of  Mission  Indians,  Inaja  and  Cosmit 
Band  of  Mission  Indians,  Mesa  Grande 
Band  of  Mission  Indians,  and  the  Santa 
Ysabel  Band  of  Mission  Indians. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  cultural  items 
should  contact  Fritz  Stem,  NAGPRA 
Project  Coordinator,  University  of 
California,  Phoebe  A.  Hearst  Museum  of 
Anthropology,  103  Kroeber  Hall, 
Berkeley,  CA  94720,  telephone  (510) 
643-7833  before  September  8, 1995. 
Repatriation  of  these  cultural  items  to 
the  San  Pasqual  Band  of  Indians  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 
Dated:  August  3, 1995 
Veletta  Canouts 

Acting,  Departmental  Consulting 
Archeologist,  and 

Acting  Chief,  Archeological  Assistance 

Division 

(FR  Doc.  95-19606  Filed  8-8-95;  8:45  am) 

BtLUNQ  COOE  4310-70-F 


National  Parle  Service  Reorganization 

AGENCY:  National  Park  Service  Interior. 
ACTION:  Notice. 

SUMMARY:  This  Secretarial  Order 
restructures  the  National  Park  Service 
and  describes  its  central  and  field 
organization  and  the  places  at  which, 
the  employees  from  whom,  and  the 
methods  whereby,  the  public  may 
obtain  information,  make  submittals  of 
requests,  or  obtain  decisions. 
DATES:  August  2, 1995. 

Roger  G.  Kennedy, 

Director. 

Order  No.  3189 

Subject:  National  Park  Service 
Reorganization. 
Sec.  1    Purpose.  The  purpose  of  this  Order 
is  to  reorganize  the  National  Park  Service  in 
the  following  ways: 

a.  Restructure  the  Headquarters  office 
down  to  the  level  of  the  Associate  Directors, 
reducing  the  number  of  Associate  Directors 
from  six  to  five. 

b.  Replace  the  ten  Regional  offices  with 
seven  Field  Director  Offices. 

c.  Establish  the  concept  of  "clusters"  of 
park  units  that  will  provide  a  framework  for 
decision  making  and  sharing  resources. 

d.  Maximize  efficient  use  of  limited 
resources  through  establishment  of  program- 
sf)ecifie  National  Program  Centers. 

Sec.  2    Authority.  This  Order  is  issued  in 
accordance  with  the  authority  provided  by 
Section  2  of  Reorganization  Plan  No.  3  of 
1950  (64  Stat.  1262),  as  amended. 

Sec.  3    Basic  Organization.  The  new 
organization  consists  of  Washington,  DC 
Headquarters  Office,  seven  Field  Director 
Offices,  sixteen  System  Supjjort  Offices. 
elven  National  Program  Centers,  two 
Administrative  Service  Centers,  and  the 
National  Park  Service  Field  Units  (such  as 
but  not  limited  to  p>arks,  recreational  areas, 
sites,  and  moniunents). 

Sec.  4    Headquarters  Organization.  The 
Headquarters  Office  in  Washington,  DC, 
provides  national  level  leadership  and 
advocacy,  policy  and  regulatory  formulation 
and  direction,  program  guidance,  budget 
formulation,  legislative  support,  and 
accountability  for  programs  and  activities 
managed  by  the  field  and  key  program 
offices.  Administrative,  technical  and  other 
professional  support  to  park  and  other 
customers  are  provided  by  the  National 
Program  Centers  described  in  Sec.  6  of  this 
Order.  The  Headquarters  Office  consists  of 
the  Office  of  the  Director  and  five  Associate 
Directors. 

a.  The  Office  of  the  Director  is  composed 
of  the  following:  the  Director  and  Deputy 
Director,  who  set  the  strategic  direction  and 
provide  leadership  to  the  organization  as  a 
whole;  the  Assistant  Director  for  External 
Affiairs,  with  responsibility  for  legislative  and 
Congressional  Affairs,  Public  Affairs,  and 
Toiuism  the  Chief,  Office  of  International 
Affairs;  and  other  such  staff  as  necessary  to 
support  the  Office  of  Director. 

b.  The  Associate  Director,  Park  Operations 
and  Education  replaces  the  position  of 
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Associate  Director,  Op>erations,  with 
responsibility  for  the  hinctions  of  that  former 
position,  except  for  land  resources,  which  are 
the  responsibility  of  the  Associate  Director, 
Professional  Services.  The  Associate  Director, 
Park  Operations  and  Education  supervises 
the  Statistical  Unit  (Denver]  and  the 
following  national  program  centers:  Field 
Operations  Technical  Support  Center 
(Denver,  CO);  NPS  Office,  National 
Interagency  Fire  Center  (Boise,  ID);  and  the 
Interpretive  Design  Center  (Harpers  Ferry, 
WV). 

c.  The  Associate  Director,  Natural  Resource 
Stewardship  and  Science  replaces  the 
position  of  Associate  Director,  Natural 
Resources,  with  responsibility  for  the 
function  of  that  former  pKssition  and  for 
enviroimiental  quality.  The  Associate 
Director,  Natural  Resource  Stewardship  and 
Science  sup»ervises  the  Chief  Scientist  for  the 
National  Park  Service  and  the  Natural 
Resources  Program  Support  Center  (Denver 
and  Ft.  Collins,  CO). 

d.  The  Associate  Director,  Cultural 
Resource  Stewardship  and  Partnerships 
replaces  the  position  of  Associate  Director, 
Cultural  Resources,  with  responsibility  for 
the  functions  of  that  former  position  and  for 
partnership  programs;  grants  administration; 
rivers,  trails  and  conservation  assistance;  and 
State  program  review.  The  Associate 
Director,  Cultiu^l  Resource  Stewardship  and 
Partnerships  supervises  the  following 
National  Program  Centers:  Cultural  Resources 
Program  Support  Center,  Partnership 
Programs  Service  Center,  and  National  Center 
for  Preservation  Technology  and  Training. 

e.  The  Associate  Director,  Professional 
Services  replaces  the  position  of  Associate 
Director,  Planning  and  Development,  with 
responsibility  for  the  functions  of  that  former 
position,  with  the  following  exceptions. 
Environmental  quality  is  transferred  to  the 
Associate  Director,  Natural  Resource 
Stewardship  and  Science.  Rivers,  trails,  and 
conservation  programs;  grants 
administration;  and  State  program  review  are 
transferred  to  the  Associate  Director,  Cultural 
Resource  Stewardship  and  Partnerships.  The 
Associate  Director,  Professional  Services  is 
also  responsible  for  land  resources  and 
strategic  planning  and  supervises  the 
Planning,  Design  and  Construction  Center 
(Denver,  CO),  and  the  Information  and 
Telecommunications  Center  (Denver,  CO  and 
Washington,  DC). 

f.  The  Associate  Director,  Administration 
replaces  the  positions  of  Associate  Director, 
Budget  and  Administration  and  the  Associate 
Director,  Management  Systems,  with 
responsibility  for  the  functions  of  those 
former  position,  with  the  exception  of 
tourism,  which  is  transferred  to  the  Assistant 
Director,  External  Affairs.  The  Associate 
Director,  Administration  is  also  resftonsible 
for  Equal  Employment  Opportunity,  is  the 
Chief  Financial  Officer  for  the  National  Park 
Service  and  supervises  two  Administrative 
Service  Centers  in  the  Washington,  DC  and 
Denver,  CO  metropolitan  areas  and  the 
following  National  Program  Centers: 
Accounting  Operations  Center  (Reston),  VA); 
Employee  Development  Center  (Grand 
Canyon  National  Park,  AZ;  Harpers  Ferry, 
WV;  and  Glynco,  GA).  The  Director,  National 


Park  Service,  is  authorized  to  establish 
additional  Administrative  Service  Centers, 
with  approval  from  the  Assistant  Secretary 
for  Fish  and  Wildlife  and  Parks  and  the 
Assistant  Secretary — Policy,  Management 
and  Budget. 

Sec.  5    Field  Organization.  The  National 
Park  Service  Field  Units  (parks)  are 
organized  into  a  maximum  of  sixteen 
ecological-cultural-geographical  clusters  of 
10-35  units  each.  Parks  in  a  cluster  will 
cooperatively  share  staff  to  maximize  support 
to  all  imits  in  the  cluster.  The  cluster  serves 
as  a  framework  for  cooperation  and  decision- 
making rather  than  a  staffed  organizational 
entity. 

-a.  Seven  Field  Director  Offices  replace  the 
ten  Regional  offices  and  are  headed  by  Field 
Directors.  Field  Directors  sufjervise  the  field 
units  and  System  Support  Offices  within 
their  Field  Director  Office  boundaries; 
provide  direction,  oversight,  budget 
formulation,  and  assistance  in  media 
relations  and  serve  as  the  principal  policy 
interface  for  the  area  as  a  whole,  ensviring 
consistency  with  national  priorities.  The 
Field  Director  Office  boundaries  are  shown 
on  the  attached  map.  The  Field  Director 
Offices  are  located  as  follows:  Northeast 
(Philadelphia,  PA);  Southeast  (Atlanta.  GA); 
Midwest  (Omaha,  NE);  Intermountain 
(Denver,  CO);  Pacific  West  (San  Francisco, 
CA);  Alaska  (Anchorage,  AK)  and  National 
Capital  (Washington,  DC). 

b.  Sixteen  System  Support  Offices  are 
established,  each  to  be  headed  by  a 
Sup>erintendent  and  supporting  a  specific 
cluster.  Each  System  Suppwrt  Office  provides 
and  obtains  professional,  technical,  and 
administrative  services:  provides  technical 
assistance  to  conservation  partners;  serves  as 
a  liaison  with  other  agencies  and  interests; 
and  participates  in  ecosystem  management, 
planning  and  partnerships.  System  Support 
Offices  are  named  and  located  as  a  follows: 
New  England/ Adirondack  in  Boston,  MA; 
Allegheny  and  Chesapeake  in  Philadelphia, 
PA;  National  Capital  in  Washington,  DC; 
Atlantic  Coastal  Plain,  Appalachian,  and  Gulf 
Coast  in  Atlanta,  GA;  Great  Lakes  and  Great 
Plains  in  Omaha,  NE;  Colorado  Plateau  and 
Rocky  Mountains  in  Denver,  CO;  Desert 
Southwest  in  Sante  Fe,  NM;  Pacific/Great 
Basin  in  San  Francisco,  CA;  Columbia/ 
Cascades  in  Seattle,  WA;  Alaska  in 
Anchorage,  AK;  and  Pacific  Islands  in 
Honolulu,  HI.  The  Director,  National  Park 
Service,  is  authorized  to  change  the  names  of 
these  System  Suppxirt  Offices  and  to  change 
their  location  as  funding  becomes  available, 
with  approval  from  the  Assistant  Secretary 
for  Fish  and  Wildlife  and  Parks  and  the 
Assistant  Secretary — Policy,  Management 
and  Budget. 

Sec.  6    National  Program  Centers. 
National  Program  Centers  are  established  to 
provide  administrative,  technical,  and  other 
professional  support  to  parks  and  other 
customers.  The  following  organizations  are 
National  Program  Centers:  Accounting 
Operations  Center:  Employee  Development 
Center;  Natural  Resources  Program  Support 
Center;  Cultural  Resources  Program  Support 
Center;  Partnership  Programs  Service  Center; 
National  Center  for  Preservation  Technology 
and  Training;  Planning,  Design  and 


Construction  Center;  Information  and 
Telecommunications  Center;  Field 
Operations  Technical  Support  Center, 
Interpretive  Design  Center;  and  the  NPS 
Office  at  the  National  Interagency  Fire 
Center. 

Sec.  7    Administrative  Provision.  The 
Director,  National  Park  Service  is  responsible 
for  effecting  the  transfer  of  personnel,  funds, 
and  property  to  implement  the  provisions  of 
this  order. 

Sec.  8    Effective  Date.  This  Order  is  May 
31, 1995.  Implementation  will  be  in  phases 
at  the  discretion  of  the  Director,  National 
Park  Service  and  uf)on  notification  through 
the  Assistant  Secretary  for  Fish  and  Wildlife 
and  Parks  to  the  Assistant  Secretary — Policy, 
Management  and  Budget.  This  Order  will 
remain  in  effect  until  its  provisions  are 
converted  to  the  Departmental  Manual  or 
until  it  is  amended,  superseded  or  revoked, 
whichever  comes  first.  In  the  absence  of  the 
foregoing  action,  the  provisions  of  this  Order 
will  terminate  and  be  considered  obsolete  on 
October  1, 1996. 

Dated:  May  31. 1995. 
Bruce  Babbitt, 
Secretary  of  the  Interior. 
[FR  Doc.  95-19572  Filed  8-8-95;  8:45  am) 
BILUNQ  CODE  4310-7IMI 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Oocket  No.  32723] 

Souttiem  Pacific  Transportation  Co., 
The  Denver  and  Rio  Grande  Western 
Railroad  Co.,  St  Louis  Southwestern 
Railway  Co.,  and  SPCSL  Corp.— 
Construction  and  Operation 
Exemption — Stratford,  TX 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  conditional 

exemption. 

SUMMARY:  Under  49  U.S.C.  10505.  the 
Commission  conditionally  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10901  the  construction  and 
operation  of  a  line  of  railroad  by 
Southern  Pacific  Transportation 
Company,  The  Denver  and  Rio  Grande 
Western  Railroad  Company,  St.  Louis 
Southwestern  Railway  Company,  and 
SPCSL  Corp.  (collectively,  SP).  The 
proposed  line  would  be  a  1 ,222-foot 
connection  between  the  track  of  The 
Atchison,  Topeka  and  Santa  Fe  Railway 
Company  (Santa  Fe)  and  the  track  of  SP 
at  the  Santa  Fe/SP  intersection  at 
Stratford,  TX.  This  decision  will  become 
effective,  if  appropriate,  only  upon 
completion  of  the  Commission's 
environmental  review  concerning 
construction  of  the  proposed  rail  line 
and  issuance  of  a  fiuther  decision. 
DATES:  Petitions  to  reopen  must  be  filed 
by  August  29, 1995. 
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ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32723  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission,  1201 
Constitution  Avenue,  NW.,  Washington, 
DC  20423;  and  (2)  Petitioner's 
representative:  Paul  A.  Cunningham, 
Harkins  Cunningham,  1300  19Ui  Street, 
NW,  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5610.  [TDD  for 
the  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Conunission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Interstate  Commerce 
Commission  Building,  1201 
Constitution  Avenue  NW,  Room  2229, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359. 

Decided:  July  28, 1995. 

By  the  Commission,  Chairman  Morgan, 
Vice  Chairman  Owen,  and  Commissioners 
Simmons  and  McDonald. 

Vernon  A.  Willianu, 

Secretary. 

IFR  Doc.  95-19514  Filed  8-8-95;  8:45  am) 

HLUNQ  COOE  7036-01-P 


INTERNATIONAL  BOUNDARY  AND 
WATER  COMMISSION 

Finding  of  No  Significant  Impact 

AGENCY:  United  States  Section, 
International  Boimdary  and  Water 
Commission,  United  States  and  Mexico. 
ACTION:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Based  on  an  environmental 
assessment  prepared  by  Quisto  Energy 
Corporation  (Quisto)  to  construct, 
operate,  and  maintain  a  gas  well  located 
on  the  Main  Floodway  of  the  Lower  Rio 
Grande  Flood  Control  Project  (LRGFCP), 
the  United  States  Section,  International 
Boimdary  and  Water  Commission, 
United  States  and  Mexico  (USIBWC) 
finds  that  the  proposed  action  to  issue 
a  license  to  Quisto  for  such  works  is  not 
a  major  federal  action  that  would  have 
a  significant  adverse  effect  on  the 
quality  of  the  hiunan  environment. 
"Therefore,  pursuant  to  section  102(2)(C) 
of  the  National  Environmental  PoUcy 
Act  of  1969;  the  Council  on 
Environmental  QuaUty  Final 
Regulations  (40  CFR  Parts  1500  through 
1508);  and  the  U.S.  Section's 
Operational  Procedures  for 
Implementing  Section  102  of  NEPA, 
published  in  the  Federal  Register 
September  2, 1981  (46FR44083-44094); 
the  USIBWC  hereby  gives  notice  that  an 


environmental  impact  statement  will 
not  be  prepared  for  the  proposed  action. 
ADDRESS:  Mr.  Yusuf  E.  Farran,  Division 
Engineer,  Environmental  Management 
Division,  United  States  Section, 
International  Boimdary  and  Water 
Commission,  United  States  and  Mexico, 
4171  North  Mesa  Street,  C-310,  El  Paso, 
Texas  79902-1441.  Telephone:  915/ 
534-6704. 
SUPPLEMENTARY  INFORMATION: 

Proposed  Action 

The  action  proposed  is  for  the 
USIBWC  to  issue  a  license  to  Quisto  to 
construct,  operate,  and  maintain  a  gas 
well  and  install  related  featiues  within 
Meyerhoff  No.  5.  Drilling  Unit,  Lot  271, 
Kelly-Pharr  Subdivision,  Hidalgo 
County,  Texas.  The  gas  well  is  proposed 
to  be  located  on  privately  owned  land 
within  the  Main  Floodway  of  the 
USIBWC  LRGFCP  approximately  8 
kilometers  southeast  of  the  town  of 
Pharr.  Access  to  the  drilling  site  is  by 
way  of  existing  county  and  private 
roads. 

Alternatives  Considered 

Three  alternatives  were  considered  in 
the  Environmental  Assessment  (EA): 

The  Proposed  Action  Alternative  is 
for  Quisto  to  construct,  operate,  and 
maintain  a  gas  well  is  a  cultivated  field 
within  the  Main  Floodway  of  the 
USIBWC  LRGFCP.  This  proposed  action 
will  require  the  USIBWC  to  issue  a 
license  to  ensure  that  such  works  do  not 
cause  an  obstruction  to  flood  flows 
within  the  floodway  or  interfere  with 
the  operation  and  maintenance  of  the 
LRGFCP. 

The  No  Action  Alternative  is  for 
Quisto  to  not  construct,  operate,  and 
maintain  a  gas  well  within  the  Main 
Floodway  of  the  LRGFCP.  The  no  action 
alternative  will  not  require  the  USIBWC 
to  issue  a  license  since  no  work  will  be 
done  Mdthin  the  LRGFCP.  The  no  action 
alternative  will  result  in  the  denial  of 
access  to  the  mineral  owner  to  rightfully 
owned  minerals,  loss  of  tax  revenues  to 
the  State  of  Texas,  and  result  in  an 
unrecoverable  clean  energy  source. 

The  Directional  Well  Alternative  is  for 
Quisto  to  drill  a  well  fit)m  outside  the 
Main  Floodway  to  a  depth  below  the 
proposed  surface  location.  The 
directional  well  alternative  will  not 
require  the  USIBWC  to  issue  a  license 
since  no  work  will  be  done  within  the 
LRGFCP.  The  directional  well 
alternative  is  considered  not  workable 
because  of  a  lack  of  an  available  surface 
drillsite  outside  the  Main  Floodway  and 
technical  problems  associated  with  a 
bottomhole  location  some  457  meters  or 
more  from  the  surface  location. 


Environmental  Assessment 

The  USIBWC  received  from  Quisto  a 
completed  Environmental  Assessment 
(EA)  for  the  proposed  gas  well  and 
related  features.  The  EA  is  currently 
available  for  review  and  comment. 

Finding  of  the  Environmental 
Assessment 

The  EA  finds  that  the  proposed  action 
for  Quisto  to  construct,  operate,  and 
maintain  a  gas  well  within  the  Maine 
Floodway  of  the  USIBWC  LRGFCP  (and 
the  USIBWC  to  issue  a  Ucense  for  such 
work)  does  not  constitute  a  major 
federal  action  which  would  cause  a 
significant  local,  regional,  or  national 
adverse  impact  on  the  environment 
based  on  the  following  facts: 

1.  The  United  States  Army  Corps  of 
Engineers  has  determined  that  no  waters 
of  the  United  States  including  wetlands 
will  be  impacted  by  the  proposed  gas 
well  and  related  features. 

2.  The  United  States  Fish  and  WildUfe 
Service  has  determined  that  federally 
listed  endangered  or  threatened  species 
are  unlikely  to  be  adversely  affected  by 
the  proposed  gas  well  and  related 
features. 

3.  The  Texas  Historical  Commission 
has  determined  that  no  survey  is 
required  and  the  project  may  proceed. 

4.  The  USIBWC  has  determined  that 
the  proposed  gas  well  alid  related 
features  will  have  no  significant  effect 
upon  the  flood  carrying  capacity  of  the 
Main  Floodway. 

On  the  basis  of  the  Quisto  EA,  the 
USIBWC  has  determined  that  an 
environmental  impact  statement  is  not 
required  for  the  issuance  of  Ucense  to 
Quisto  to  construct,  operate,  and 
maintain  a  gas  well  and  install  related 
features  within  the  Main  Floodway  of 
the  USIBWC  LRGFCP  and  hereby 
provides  notice  of  a  finding  of  no 
significant  impact  (FONSI).  An 
environmental  impact  statement  will 
not  be  prepared  unless  additional 
information  which  may  affect  this 
decision  is  brought  to  our  attention 
within  thirty  (30)  days  of  the  date  of  this 
Notice.  A  limited  number  of  copies  of 
the  EA  and  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address. 

Dated:  August  2, 1995. 
lUndall  A.  McMains, 
Attorney. 

[FR  Doc.  95-19626  Filed  &-8-95;  8:45  am] 
BILUNO  COOE  4810-<O-M 
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DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(0MB)  has  been  sent  the  following 
collection(s)  of  infonnation  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Oiapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entires  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  reqiiired  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  biu'den  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  vdll  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resoiuces  Management/ 
Justice  Management  Division  Suite  850, 
WCTR.  Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Nonimmigrant  Checkout  Letter. 

(2)  Form  C-146.  Immigration  and 
Natiualization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  or 
households.  Others:  None.  This  form  is 
used  in  making  inquiry  of  persons  in  the 
United  States  or  abroad  concerning  the 


whereabouts  of  aliens  and/or  departure 
information  wanted  by  the  Immigration 
and  Naturalization  Service,  when  initial 
investigation  to  locate  the  alien  or  verify 
his/her  departiue  has  been 
unsuccessful. 

(4)  20,000  aimual  respondents  at  .166 
(10  minutes)  per  response. 

(5)  3,320  annual  burden  hours. 

(6)  Not  applicable  under  section  3504 
(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  August  3, 1995. 
Robert  B.  Briggs, 

Department  Qearance  Offices,  United  States 

Department  of  Justice.  ^ 

|FR  Doc.  95-19611  Filed  8-8-95;  8:45  am) 
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Infonnation  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  infonnation  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
foUowing  infonnation: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  niunber  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  firom 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 


Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503.  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division,  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Standardized  Supporting  Letter  for 
NATO  Dependent  Employment. 

(2)  Form — None.  Immigration  and 
Naturalization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  or 
households.  Others:  Federal 
Government.  The  standardized 
supporting  letter  for  NATO  dependent 
employment  will  facilitate  applications 
for  employment  by  dependents  of 
certain  principal  aliens  classified  as 
NATO-1,  2,  3,  4,  5,  6,  and  7 
nonimmigrants  by  ensuring  that  they  are 
given  proper  consideration. 

(4)  125  annual  respondents  at  .25 
hours  per  response. 

(5)  31.25  annual  burden  hours. 

(6)  Not  applicable  imder  section  3504 
(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  August  3, 1995. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

[PR  Doc.  95-19612  Filed  8-8-95;  8:45  am] 
BILLING  COOE  4410-10-M 


Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
vdth  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
E)epartment  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 
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(6)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  ^ould  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Offico^.  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  aa  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Infonnation  and  Regulatory  AfEairs. 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR.  Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Emergency  Federal  Law 
Enforcement  Assistance. 

(2)  Form — None.  Immigration  and 
Naturalization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  State,  Local  or  Tribal 
Governments.  Others:  None.  The 
Immigration  Act  of  1990  added  a  new 
section  which  authorizes  the  Attorney 
General  to  expend  up  to  $20  million  of 
the  Immigration  Emergency  Fimd  for 
the  reimbursement  of  States  and 
localities  in  three  additional 
circumstances.  This  collection  of 
information  is  needed  for  the  States  and 
localities  to  submit  claims  for 
reimbursement  in  coimection  with 
Immigration  emergencies. 

(4)  10  annual  respondents^t  30  hoius 
per  response. 

(5)  306  annual  burden  hours. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  August  3, 1995. 
RoliBrt  B.  Briggs, 

Department  Qearance  Office,  United  States 
Department  of  Justice. 
(PR  Doc.  95-19613  Filed  8-«-95;  8:45  am] 
MUJIG  OOOC  4410-10-M 


Information  Collecttons  Undar  Revlaw 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(8)  of  information  prop<»als 
for  review  under  the  provisions  of  the 
Paperworif;  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  infonnation: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
E)epartment  sponsoring  the  collection; 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  Inief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  pubUc 
burden  (in  hours)  associated  with  the 
collection;  and 

(6)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division,  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Notice  of  Immigration  Pilot 
Program. 

(2)  Form — ^None.  Immigration  and 
Naturalization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  State.  Local  or  Tribal 
Governments.  Others:  Individuals  and 
households.  The  Immigration  and 
Naturalization  Service  is  seeking 
proposals  from  regional  centers  who 


wish  to  participate  in  a  Pilot 
Immigration  Program,  provided  for  by 
Section  610  of  the  Appropriations  Act  of 
1933.  The  Immigration  Service  will 
select  a  regional  center(s)  that  is(are) 
responsible  for  promoting  economic 
growth  in  a  geographical  area. 

(4)  30  annual  respondents  at  40  hours 
per  response. 

(5)  1.200  aimual  burden  hours. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  August  3. 1995. 
Robert  B.  Briggs, 

Department  Qearance  Officer,  United  States 
Department  of  Justice. 
[FR  Doc  95-19614  Filed  ft-«-«S;  8:45  am] 

HLLMQ  COOe  4410-10-M 


Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  propcraals 
for  review  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
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collection  may  be  submitted  to  Office  of 
Infonnation  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Qearance  Officer,  Systems  Policy  Staff/ 
Information  Resoiuxes  Management/ 
Justice  Management  Division,  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  a  Cumntiy  Approved 
Collection 

(1)  Dedicated  Commuter  Lane  Usage 
Survey. 

(2)  Form — None.  Immigration  and 
Naturalization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  and 
Households.  Others;  None.  PubUc  Law 
101-515  allows  the  Immigration  and 
Naturalization  Service  to  pilot  test 
various  fee-driven  alternative  inspection 
methods  at  land  borders.  This  siuvey  of 
the  general  public  crossing  the  border 
will  assist  in  the  evaluation,  planning 
and  implementation  of  these  pilot 
projects  at  selected  locations. 

(4)  100,000  annual  respondents  at 
.083  (5  minutes]  per  response. 

(5)  8,300  annual  burden  hours. 

(6)  Not  apphcable  imder  Section 
3504(h)  of  PubUc  Law  96-511. 

Public  comment  on  this  item  is 
encoiuaged. 

Dated:  August  3, 1995. 
Robert  B.  Briggs, 

Department  Qearance  Officer,  United  States 

Department  of  Justice. 

(FR  Doc.  95-19615  Filed  8-8-95;  8:45  am] 

HLLMQ  COK  4410-10-M 


Infonnation  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s]  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35]  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  hst  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  tide  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and. 


(6)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  yoiu 
intent  as  soon  as  possible.  Written 
comments  regarding  the  biuden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Systemic  Alien  Verification  for 
Entitlements  User  Satisfaction  Survey. 

(2)  INS  Form  M-398,  Immigration  and 
Naturalization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  State,  Local  or  Tribal 
Governments.  Others — None.  The  Form 
M-398  is  used  by  the  Immigration  and 
Naturalization  Service  (INS)  to 
determine  the  satisfaction  of  the 
Systematic  Alien  Verification  for 
Entitiements  (SAVE)  Program.  The  users 
of  the  SAVE  system  are  the  State 
Benefits  Granting  Agencies. 

(4)  2,000  annual  respondents  at  .025 
(15  minutes]  per  response. 

(5)  500  annual  burden  hours. 

(6)  Not  apphcable  under  Section 
3504(h)  of  PubUc  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  August  3, 1995. 
Robert  B.  Briggs, 

Department  Qearance  Officer,  United  States 

Department  of  Justice. 

[FR  Doc.  95-19616  Filed  8-8-95;  8:45  am] 

BIUJNO  CODE  4410-10-M 


Infonnation  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s]  of  information  propc»als 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 


Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  hst  was  pubhshed.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  niunber,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  niunber  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
appUes. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  HiU  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division,  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Guidelines  on  Producing  Master 
Exhibits  for  Asyliun  Applications. 

(2)  Form — None.  Immigration  and 
Naturahzation  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  Not-for-profit 
institutions.  Others;  None.  Master 
Exhibits  are  one  means  by  which 
credible  information  on  country 
conditions  related  to  asylum 
appUcations  are  made  available  to 
Asylum  and  Immigration  Officers  for 
use  in  adjudicating  cases. 

(4)  20  annual  respondents  at  80  per 
response. 

(5)  1,600  annual  burden  homs. 
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(6)  Not  apphcable  under  Section  . 
3504(h)  of  PubUc  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  August  3, 1995. 
Kflbert  B.  Briggs, 

Department  Qearance  Officer,  United  States 
Department  of  Justice. 
[FR  Doc.  95-19617  Filed  8-e-«5:  8:45  am] 
MUJNQ  COK  44ie-1»-M 

Infonnation  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperworic  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  Ust  was  pubUshed.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  infonnation: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  apphcable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  pubUc 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether 
Section  3504(h)  of  PubUc  Law  96-511 
appUes. 

Comments  and/or  suggestions 
regarding  the  item(s)  containe'!  in  this 
notice,  especiaUy  regarding  the 
estimated  pubUc  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
coUection,  but  find  that  time  to  prepare 
such  comments  wiU  prevent  you  from 
prompt  submission,  you  shotild  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  biirden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  RegtUatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  PoUcy  Staff/ 
Information  Resotuces  Management/ 
Justice  Management  Division  Suite  850, 
WCTR.  Wasldngton,  DC  20530. 


Extension  of  a  Currently  Approved 
Collection 

(1)  Arrival  and  Departure  Record. 

(2)  Form  I-94T.  Immigration  and 
Naturahzation  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  and 
households.  Others:  None.  The  I-94T 
Form  is  used  to  aid  the  effectiveness  of 
the  Transit  without  Visa  (TWOV] 
process  and  to  enhance  accuracy  of 
TWOV  collection.  This  form  provides 
the  most  efficient  means  for  collecting 
and  processing  the  required  TWOE  data. 

(4)  1,200,000  annual  respondents  at 
.07  (4  minutes)  per  response. 

(5)  14,000  annual  burden  hours. 

(6)  Not  applicable  under  section 
3504(h)  of  PubUc  Law  96-511. 

PubUc  comment  on  this  item  is 
encouraged. 

Dated:  August  3, 1995. 
Robert  B.  Briggs, 

Department  Qearance  Officer,  United  States 
Department  of  Justice. 

(FR  Doc.  95-19618  Filed  8-8-95;  8:45  am) 

BNJJNQ  COOE  44ie-ie-M 


Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
coUection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  Ust  was  pubUshed.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
foUowing  information: 

(1)  The  tide  of  the  form/collecticm; 

(2)  The  agency  form  number,  if  any, 
and  the  apphcable  component  of  the 
Department  sponsoring  the  coUection. 

(3)  Who  wiU  be  asked  or  required  to 
respond,  as  weU  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  pubUc 
burden  (in  hours)  associated  with  the 
coUection;  and, 

(6)  An  indication  as  to  whether 
Section  3504(h)  of  PubUc  Law  96-511 
appUes. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especiaUy  regarding  the 
estimated  pubUc  burden  and  associated 
response  time,  shoiUd  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 


coUection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Qearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Visa  Waiver  Nonimmigrant  Arrival 
and  Departiue  Document. 

(2)  Form  I-94W.  Immigration  and 
Natiu^lization  Service,  United  States 
Etepartment  of  Justice. 

(3)  Primary:  Individuals  and 
households.  Others:  None.  The  I-94W 
Form  is  used  in  making  inquiry  of 
persons  in  the  United  States  or  abroad 
concerning  the  whereabouts  of  aUens 
and/or  departiire  information  wanted  by 
the  Immigration  and  Naturalization 
Service,  when  initial  investigations  to 
locate  the  alien  or  verify  alien's 
departure  has  been  unsuccessful. 

(4)  4,000,000  annual  respondents  at 
.105  (6  minutes)  per  response. 

(5)  420,000  annual  burden  hoius. 

(6)  Not  apphcable  under  section 
3504(h]  of  PubUc  Law  96-511. 

PubUc  comment  on  this  item  is 
encouraged. 

Dated;  August  3, 1995. 
Robert  B.  Briggs, 

Department  Qearance  Officer,  United  States 

Department  of  Justice. 

(FR  Doc.  95-19619  Filed  7-8-95;  8:45  am] 

MLUNQ  COM  4410-10-M 


Infonnation  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
coUection(s]  of  information  proposals 
for  review  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  Ust  was  pubUshed.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
foUowing  information: 

(1)  The  tide  of  the  form/coUection; 

(2)  The  agency  form  niunber,  if  any, 
and  the  apphcable  component  of  the 
Department  sponsoring  the  coUection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  weU  as  a  brief  abstract; 


Information  Collections  Under  Review 
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(4)  An  estimate  of  the  total  number  of 
lespondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 
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(6)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Conunents  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
"\  comments  regarding  the  burden 

estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office,  of 
Information  and  Regidatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Stafi/ 
Information  Resources  Management/ 
Justice  Management  Division,  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Affidavit  of  Support.  "  /< 

(2)  Form  1-134.  Immigration  and 
Naturalization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  and 
households.  Others:  None.  The 
information  is  used  to  determine  if  at 
the  time  of  application  for  a  visa,  or 
admission  into  the  United  States,  the 
applicant(s)  are  likely  to  become  a 
pubUc  charge. 

(4)  44,000  annual  respondents  at  .332 
per  response. 

(5)  14,608  annual  burden  hours. 

(6)  Not  applicable  under  section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  August  3, 1995. 

Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 
Department  of  Justice. 

[PR  Doc  95-19620  Filed  8-8-95;  8:45  am] 
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The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  the  title  of  the  form/collection; 

(2)  the  agency  form  niunber,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  an  estimate  of  the  total  number  of 
respondents  and  the  amount  of  the  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  an  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  an  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regxilatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR.  Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
CollectifHi 

(1)  Immigration  and  Naturalization 
Service  Applicnat  Survey. 

(2)  Form  G-942.  Immigration  and 
Naturalization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  and 
households.  Others:  Federal 
Government.  The  data  collected  on  this 
form  is  needed  to  ensiue  compUance 
with  Federal  laws  and  regulations 


which  mandate  equal  opportimity  in  the 
recruitment  of  applicant  for  Federal 
employment  in  the  Immigration  and 
Naturalization  Service. 

(4)  75,000  annual  respondents  at  0.7 
hours  per  response. 

(5)  5,250  annual  burden  hours. 

(6)  Not  applicable  under  section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
^-encouraged. 

Dated:  August  3, 1995. 
Robert  B.  Briggs. 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
(FR  Doc.  95-19608  Filed  8-8-95;  8:45  am] 
BILUNG  CODE  4410-10-M 


infonnation  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  provisions  of  the 
Paperwork  Reduction  Reauthorization 
Act  since  the  last  list  was  published. 
Entries  are  grouped  into  submission 
categories,  with  each  entry  containing 
the  following  infonnation: 

(1)  the  title  of  the  form/collection; 

(2)  the  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  who  win  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  an  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  an  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  an  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  es|>ecially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submissi(m,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  biuden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regiilatory  Affairs, 
Office  of  Management  and  Budget, 


Washington,  DC  20503.  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Infonnation  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR.  Washington.  DC  20530. 

Extension  of  •  Currently  Approved 
Collection 

(1)  Application  to  Replace  Alien 
Reffistration  Caid. 

&)  Form  1-90.  Immigration  and 
Naturalization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  and 
households.  Others:  None.  The  1-90 
Form  is  used  as  the  collection 
instrument  to  obtain  the  information 
necessary  to  issue  a  alien  Registration 
Card  because  no  card  has  yet  been 
issued,  or  the  original  has  been  lost, 
stolen,  or  mutilated,  or  the  infonnation 
on  the  original  must  be  updated  or 
corrected,  or  there  is  a  requirement  by 
law  to  replace  the  resident  alien  card. 

(4)  1,300,000  annual  respondents  at 
.90  (55  minutes)  per  response. 

(5)  1,170,000  annual  burden  hours. 

(6)  Not  applicable  imder  section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  August  3, 1995. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

(FR  Doc.  95-19609  Filed  8-8-95;  8:45  am] 

MLUNQ  COM  4410-10-M 


Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s]  of  information  proposals 
for  review  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  the  title  of  the  form/collection; 

(2)  the  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  an  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  an  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  an  indication  as  to  whether 
Section  3504(h)  of  PubUc  Law  96-511 
applies. 


Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Infonnation  and  Regidatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Infonnation  Resources  Management/ 
Justice  Management  Division,  Suite  850, 
WCTR.  Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Telephone  Verification  System 
Pilot — Employer  Assessment. 

(2)  Form  G-897.  Immigration  and 
Naturalization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  Business  or  other  for- 
profit.  Others:  None.  This  assessment 
will  be  used  to  determine  the 
satisfaction  of  the  employers,  who  are 
participating  in  the  Telephone 
Verification  System  Pilot  Program.  The 
users  of  the  Telephone  Verification 
System  are  various  employers 
throughout  the  United  States. 

(4)  200  annual  respondents  at  .166  (10 
minutes)  per  response. 

(5)  33  annual  burden  hours. 

(6)  Not  applicable  under  section 
3504(h)  of  Public  Law  9fr-511. 

Public  comment  on  this  item  is 
encoiu-aged. 

Dated:  August  3, 1995. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
(FR  Doc.  95-19610  Filed  8-8-95;  8:45  am) 
BILUNG  COOE  4410-10-M 


Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 


grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  the  title  of  the  form/collection; 

(2)  the  agency  form  nimiber,  ff  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  an  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  an  estimate  of  the  total  public 
burden  (in  houirs)  associated  with  the 
collection;  and, 

(6)  an  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  pubUc  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr..  Robert 
B.  Briggs,  on  (202)  514-4319.  ff  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  fi^m 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Supplementary  Statement  for 
Graduate  Medical  Trainees. 

(2)  Form  1-644.  Immigration  and 
Natiualization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  and 
households.  Others:  None.  The  1-556 
Form  is  used  by  foreign  exchange 
visitors  who  are  seeking  an  extension  of 
stay  in  order  to  complete  a  program  of 
graduate  education  and  training. 

(4)  3,000  annual  respondents  at  .083 
per  response. 

(5)  249  annual  burden  hours. 

(6)  Not  applicable  under  section  3504 
(h)  of  PubUc  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 
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Dated:  August  3, 1995. 
Koo0rt  B.  Bri^uSf 

DBpartment  Qeaiance  Officer,  United  States 
Department  of  Justice. 
fFR  Doc  95-19623  Filed  8-»-9S;  8:45  ami 
■UMQ  OOOC  4410-10-H 


Infonnatlon  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  follo\Cing 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  the  title  of  the  form/collection; 

(2)  the  agency  form  number,  if  any, 
and  the  apphcable  component  of  the 
Department  sponsoring  the  collection. 

(3)  who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  an  estimate  of  the  total  niunber  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  an  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and 

(6)  an  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  buriden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
conunents  regarding  the  biu'den 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs.  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Stafi/ 
Information  Resources  Management/ 
Justice  Management  Ehvision,  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Immigrant  Petition  by  Alien 
Entrepreneur. 


(2)  Form  1-526.  Immigration  and 
Naturalization  Service,  United  States 
E)epartment  of  Justice. 

(3)  Primary:  Individuals  and 
households.  Others:  None.  The  1-526 
Form  is  used  to  petition  for 
classification  as  an  alien  entrepreneur  as 
provided  by  sections  121(B)(5)  and 
162(B)  of  the  Immigration  Act  of  1990. 
The  data  collected  on  this  form  will  be 
used  by  the  Immigration  Service  to 
determine  eligibility  for  the  requested 
inunigration  benefit. 

(4)  2,000  annual  respondents  at  1.25 
hours  per  response. 

(5)  2.500  annual  burden  hours. 

(6)  Not  applicable  under  section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  August  3. 1995. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

[FR  Doc.  95-19621  Filed  &-8-95;  8:45  am] 

BIUMQ  CODE  4410-10-H 


Infonnation  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  the  title  of  the  form/collection; 

(2)  the  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  an  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  an  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  an  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  fiom 


prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Afiiairs, 
Office  of  Management  and  Budget. 
Washington.  DC  20503,  and  to  Mr. 
Robert  B.  Briggs.  Departnlent  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Inter-agency  Record  of  Individual 
Requesting  Change/ Adjustment  to  or 
from  A  or  G  Status;  or  Requesting  A  or 
G  Dependent  Employment 
Authorization. 

(2)  Form  I-S56.  Immigration  and 
Natiualization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  and 
households.  Others:  None.  The  1-556 
Form  facilities  processing  applications 
for  benefits  filed  by  Diplomatic  and 
international  organizational  personnel 
or  by  persons  requesting  such  status. 
The  information  assists  the  Department 
of  State  and  the  Immigration  and 
Natiualization  Service  in  exercising 
joint  adjudicative  responsibility  in  such 
matters. 

(4)  3,300  annual  respondents  at  .250 
per  response. 

(5)  825  annual  burden  hours. 

(6)  Not  applicable  under  section  3504 
(h)  of  Public  Law  96-511.. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  August  3, 1995. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
[FR  Doc.  95-19622  Filed  8-8-95;  8:45  am] 

BILLINO  CODE  4410-10-M 


Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  the  title  of  the  form/collection; 

(2)  the  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 
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(3)  who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  an  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  an  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and. 

(6)  an  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  review  and  the  Department  of 
Justice  Clearance  Officer  of  your  intent 
as  soon  as  possible.  Written  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  the  collection  may  be 
submitted  to  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  and  to  Mr.  Robert  B.  Briggs, 
Department  of  Justice  Clearance  Officer, 
Systems  Policy  Staff/Information 
Resources  Management/Justice 
Management  Division  Suite  850,  WCTR. 
Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Guam  Visa  Waiver  Information. 


Form  1-736.  Immigration  and 
Natiiralization  Service.  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  and 
households.  Others:  None.  The 
Immigration  and  Natiualization  Alien 
Guam  Visa  Waiver,  Public  Law  99-396, 
provides  for  certain  aliens  to  be  exempt 
from  the  nonimmigrant  visa 
requirement  if  seeking  entry  into  any 
stay  on  Guam  as  a  visitor  for  a 
maximiun  stay  of  15  days  provided  that 
no  potential  threat  exists  to  the  wel&re. 
safety,  and  seciuity  of  the  United  States, 
its  territories,  and  the  commonwealths. 

(4)  60,000  annual  respondents  at  .083 
per  response. 

(5)  4,980  annual  burden  hours. 

(6)  Not  applicable  under  section  3504 
(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  August  3, 1995. 
Robert  B.  Briggs. 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

[FR  Doc.  95-19624  Filed  8-8-95;  8:45  am] 

BILUNO  COOC  4410-1(MI 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worlter 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 


the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  U. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  21. 1995. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below. 
not  later  than  August  21. 1995. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW.. 
Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  24th  day 
of  July,  1995. 
Victor  J.  Tnmzo, 

Program  Manager,  Policy  8-  Beemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 


• 

Appendix 

[Petitions  Instituted  On  07/24/95] 

TA-W 

Subject  Firm  (petitioners) 

Location 

Date  of 
petitnn 

Pm(1iirt(s) 

31.250  ... 

31.251  ... 

Ackerman  Stiirt  Co.,  Inc  {Corrp)  .„ 

Babcock  Ultrapower  (Wkrs)  ™ 

Ackerman,  MS 

West  EnfieW,  ME 

Lakewood,  CX) 

07/12/95 
07/14/95 
06/21/95 
07/10/95 
07/07/95 
07/13/95 
06/27/95 
07/03/95 
07/1 3«5 
07/06/95 
07/13/95 
06/30/95 
07/1 0«5 
07/1 2«5 
07/10/96 
07/12/95 
06/30/95 
07/1 2«5 
06/30/95 
06/30/95 
06/30/95 

Men's  Flannel  Shirts,  Ladies'  Bkxjses. 

Electrical  Energy. 

Expk>ration  and  Production  of  Oil. 

31,252  ... 

Blue  Es«ie  Exploration  (Comp) 

Crown  Pacific  (lAMAW) 

31253  ... 

SarxlDOint  ID 

Softwood  Lumber. 

31,254  ... 
31256  ... 

Dexter  Shoe  Co  (Wkrs) „ 

Donkennv  AoDarel.  Inc  (Wkrs) 

Mito,  ME  

Christiansburg.  VA  

Berlin,  CT  

Leather  Shoes. 
Ladies'  Apparel. 

31256  ... 

EIS  Brake  Parts  Division  (UAW) 

Automobile  Brake  Wfteel  Cylirxlers. 

31 257  ... 

Husky  Enterorises  (Wkrs)  

Jermyn,  PA 

Monterey,  VA 

Harlingen,  TX  

Bndal  Gowns. 

31258  ... 

31259  ... 

Jessico  Corp.  (Wkrs) „ 

KGS  Systems,  Inc.  (Comp) 

IBM  Corp.  (Wkrs)  „ ; 

Locke  Insulator's  Inc.  (Wkrs) 

Ladies'  Apparel. 
Trucking  Operations. 

31260  ... 

Endkxitt;  NY  

Bank  Machines. 

31261  ... 

Baltimore.  MD 

St.  Charles,  MO 

Randte,  WA  

Electrical  Insulators. 

31262  ... 

Network  Cotor  Technotogy  (ue)  

Comic  Books,  Catakjgs,  BrocfHjres. 

31263  ... 

Cowlitz  Stud  Co  (cia)  

Softwood  Lumber. 

31264  ... 

31265  ... 

Pok  Audk),  Inc.  (Comp) 

Power  Cords  &  Catte  Coro  (Wkrs) 

Baltimore,  MD 

College  Point.  NY 

Nortti  Bend,  OR 

Alliance,  NE 

Dallas,  TX 

Loudspeakers. 
Electrical  Power  Cords. 

31266  ... 

31267  ... 

31268  ... 

Wookwh.  Inc.  (Comp)  

Maxus  Energy  Corp.  (Comp) — 

do  

Maxus  Expkxation  Co  (Comp) 

Corrugated  Medium  Paper.                 ,. 
Ladies'  &  Men's  Sportswear. 
Crude  Oil  &  Natural  Gas. 

31269  ... 

31270  ... 

Kearny,  NJ 

Amarilto.  TX 

Do. 
Do. 
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[Petitions  Instituted  On  07/24/9^ 


TA-W 


31,271 
31,272 
31J273 
31,274 
31,275 
31,276 
31,277 
31,278 
31,279 
31,280 
31,281 
31,282 
31,283 
31,284 
31,286 


Subject  Firm  (petitioners) 


..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 


Maxus  Aviation  Co  (Comp)  . 
Riverside  Farms  (Comp)  ..... 

do  : 

Survay  Gas  Plant  (Comp) .., 

Chadco,  Inc  (Comp) 

Key  Plastics  (Wkrs)  

Red  Level  Fashions  (Wkrs) 


Location 


Canad»n,TX 
Dumas,  TX  .... 
Jeanerette,  LA 
Pampa.TX  .... 
Perryton,  TX  .. 
Leedey,  OK  ... 
Speamian,  TX 
Stinnett,  TX  .... 

Dallas.  TX 

Hamilton,  TX  „ 
Hamilton,  TX .. 
Dumas,  TX  .... 
Corinth.  MS  _. 
Felton.  PA  ....„ 
Red  Level,  AL 


Date  of 
petition 


06/30/95 
06/30/95 
06/30/95 
06/30/95 
06/30/95 
06/30/95 
06/30/95 
06/30/95 
06/30/95 
06/30/95 
06/30/95 
06/30/95 
07/12/95 
07/12/95 
07/07/95 


Product(s) 


Do. 

Do. 

Do. 

Do.' 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
Knit  Sportswear. 

Injection  Molding  Parts  for  Automobile. 
Ladies'  Apparel. 


(FR  Doc.  95-19660  Filed  8-8-95;  8:45  am) 

BIUJNQ  CODE  4610-30-M 


Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  tlie 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  {>etitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 


the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  21, 1995. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 

Appendix 

Petitions  instituted  on  07/17/95) 


the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  21. 1995. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  E)epartment  of 
Labor.  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 

Signed  at  Washington,  D.C  this  17th  day 
of  July.  1995. 
Victor  J.  Tninzo, 

Proffvm  Manager,  Policy  &  Eeemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 


TA-W 

Sut)iect  firm  (petitioners) 

tjQcation 

Date  of 
petitkxi 

Product(s) 

31,230... 
31^31  ... 
31,232  ... 

Hayward  Pool  Products  (Comp)  

Allegheny  Ludum  Corp.  (USWA) ., 

Left  &  Wolf  (ILGWU)  

Elizabeth.  NJ  

Pittstxjrgh,  PA  

New  York.  NY 

Carrollton.  GA 

07/06«5 
07/03/95 
06/26/95 
07/07/95 
07/07/95 
06/30«5 
06/29/95 
06/29/95 
06m/95 
06/28«5 
07/03«5 
06/30/95 
07/03«5 
07/03«5 
07/03/95 
07/03«5 
07/03/95 
07/03/95 
07/03«5 
05/30/95 

Ptastw  Valves.  Lighting  &  Fitter  System. 

Stainless  Steel. 

Ladies'  Skirts  arxJ  Slacks. 

31,233  ... 

Pietrafesa  (ACTWU) 

Ladies'  &  Men's  Suits.  Jackets,  etc. 

31,234  ... 

Calvin  Mfg.  Co.  (ACTWU) 

Daphne  Handbag  &  Mfg.  Co.  (Wkrs) 

Ford  Electronics  &  Refrig.  (UAW) 

Keystone  Lighting  (Comp) 

Talaooosa.  GA 

Men's  &  Boys'  Ck>tt)ing. 
Handbags,  Totebags,  Knapsacks. 
Automobile  ElectricaJ  Corriponents. 
Fluorescent  Light  Fixtures. 
Typewriter  Ribbons. 

31,235  ... 
31,236... 
31.237  ... 

Scranton.  PA 

Lansdale,  PA 

Hayden  Lake,  ID  

FranWinville,  NJ  

Easton.  PA  

Fayette.  MO 

New  York,  NY 

Dallas,  TX 

31,238  ... 

NER  Data  Products  Inc.  (Conx)) .. 

31.239  ... 

31.240  ... 

31.241  ... 

NU  Quaker  Dyeing.  Inc.  (Wrks)  

National  Gamfient  Co.  (Comp)  „ 

Tamara  3X  (Wrks) 

Dye  Woven  Textles. 
Chiklren's  Clothing. 
Chikjren's  &  Ladies'  /Xpparel. 

31,242  ... 

Fine  01  &  Chemical  Co.  (Comp)  ._ 

do  ...„ 

..'.".60  ZIZIZZZZZZ"'IZZ'IIZ 

do 

do  

Crown  Pacifjc  LW.  (Comp) 

McDonnell  Douglas  (lAM) „ 

Oil  &  Natural  Gas. 

31,243  ... 

Houston.  TX  

Do. 

31,244  ... 
31,246  ... 
31,246  ... 

do 

Tyler,  TX 

Midtand,  TX  

Do. 
Do. 
Do. 

31,247  ... 

Houston,  TX  

Do. 

31,248  ... 

Redmorxl,  OR  

PlyvMxxJ. 

Rockets  (Launch  Vehkde). 

31249  ... 

Hunt  Beach,  CA  
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[PR  Doc.  95-19661  Filed  8-8-95;  8:45  am] 
BIUJNQ  CODE  4Sie-30-M 


Detanninations  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  and  NAFTA  Transitional 
Adjustment  Assignee 

In  accordance  vrith  Section  223  of  the 
Trade  Act  of  1974.  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  July,  1995. 

In  order  tor  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  that  a  significant  niunber  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partiaUy  separated, 

(2)  that  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  die  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determinations  for  Woiiter 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA'-W-31.023;HUco  Coast  Processing 

Co..  Inc,  Pepeekeo,  HI 
TA-W-ai.oaO;  Ulster  Scientific.  Inc.. 

NewPaltz.NY 
TA'-W~31.078;Penn  Ventilator  Co..  Inc.. 

Keyster.  WV 
In  the  following  cases,  the 
investigaion  revealed  that  the  criteria  for 
eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-31,226;  American  Steel  Corp.. 

Detroit,  MI 
TA~W-31.008:  Magnox.  Inc..  Pulaski. 

VA 
TA-W-Sl.Ul;  Colorado  Gas 

Compression.  Inc  (CGG).  Ingalls, 

OK 
TA~W-30,950;  International  Business 

Machines  Corp..  Storage  Systems 

Div.  San  Jose,  CA 
TA-W-31.129;  Ubrary  Bureau.  Inc.. 

fieridmer.  NY 


TA-W-31.132:  Chicago  Laser  Systems, 

Des  Plaines.  U 
TA-W-31. 227;  CMI  Industries,  Inc.. 

Rolling  Fork.  MS 
Increased  imports  did  not  contribute 
importfintly  to  worker  separations  at  the 
firm. 
TA-W-31,019;  ERA  Coats.  Paterson.  NJ 

U.S.  imports  of  women's  and  girls' 
coats  and  jackets  declined  both 
absolutely  and  as  a  percent  of  US 
comsumption  in  1994  compared  with 
1993. 
TA-W-31, 221  :M.  Udz.  Inc..  Wilkes 

Barre.PA 
TA-W-31, 047;  Metrahealth  Insurance 

Co..  Inc..  Voorhees,  NJ  (formerly  the 

Travelers  Insurance  Companies, 

Inc) 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

Afiirmative  Determinations  for  Workn* 
Adjustment  Assistance 

TA-W-31. 070;  Forster  Manufacturing 

Co.,  Inc.,  Wilton  ME 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  15, 
1994. 
TA-W-31.125;  Market  Manufacturing 

Co.,  Inc.,  Moxley,  GA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  24, 
1994. 
TA-W-31. 155;  Nicolette  Fashions.  Inc., 

West  New  Yoric,  NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  2, 
1994. 
TA-W-31,198;  Lavrelle  Manufacturing, 

New  Yoric,  NY 
A  certification  was  issued  covering  all 
workera  separated  on  or  after  June  20, 
1994. 
TA-W-31,015;  Casual  Coat  Co.,  Inc., 

Paterson,  NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
21. 1993. 
TA-W-31,206  &■  TA-Wr.31,297;  Anchor 

Glass  Container  Corp.,  Gumee,  IL 

Huntington  Park,  CA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  16, 
1994. 
TA-W-31, 064;  Elegante  Sleepwear,  Inc., 

San  German,  PR 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  11, 
1994. 
TA-W-31.101;  PuTolator  Products  NA. 

Inc.,  Dexter,  MO 
A  certification  was  issued  covering  all 
worken  separated  on  or  after  May  24, 
1994. 


TA-W-31, 173;  Rielly  Co.,  Inc.,  Valatie. 

NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  13, 
1994. 
TA-W-31, 120;  Occidental  Chemical 

Corp.,  Durez  Div.  Nqrth 

Tonawanda,  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  19, 
1994. 

TA-W-31, 124;  Great  Bear  Industries. 
Cross  City.  FL 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  2, 
1994. 

TA-W-31. 171;  Heat  Tech  El  Paso 
(Heater  Wire,  Inc.).  El  Paso,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  5, 
1994. 

TA-W-31. 082;  Barco  of  California. 

Huntsville.  TN 
A  certification  was  issued  covering  aU 
workers  separated  on  or  after  May  16, 
1994. 
TA-W-31,152;  Lake  Manufacturing 

Nazareth/Century  Mills,  Inc.,  Lake, 

MS 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  13, 
1994. 
TA-W-31, 154;  Summit  Timber  Co.. 

Darrington,  WA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  7, 
1994. 
TA-W-31,143;  Levi  Strauss  &  Co.,  El 

Paso,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  23, 
1994. 
TA-W-31 ,175  Sr  A;  General  Electric  Co.. 

1427  Broadway,  (Motor  Div)  Fort 

Wayne.  IN  6- 1701  College  St. 

(Transformer  Div)  Fort  Wayne,  IN 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  14, 
1994. 
TA-W-31. 056;  Phillips  Laser  Magnetic 

Storage,  Colorado  Springs,  CO 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  8, 
1994. 
TA-W-31,061;  Strand  Lighting,  Inc., 

Rancho  Dominquez,  CA 
A  certification  was  issued  covering  all 
workera  separated  on  or  after  May  12, 
1994. 
TA-W-31, 092;  Paragon  Dye  6-  Finishing, 

Paterson,  NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  18, 
1994. 
TA-W-31, 186;  Shana  Knitwear,  Inc.. 

Asheborp.  NC 
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A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  30, 
1994. 

TA-W-31.134:  Farah  Manufacturing 
Co..  Farah  USA.  Inc..  EI  Paso.  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  5, 
1994. 

TA-W-31.073:  Softhard  Systems.  Inc.. 
Houston.  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  11, 
1994. 

TA-W-31.200.  TA-W-^1.201.  TA-W- 
31.202;  The  Louisiana  Land  6- 
Exploration  Co.,  New  Orleans.  LA. 
Houston,  TX.  Denver.  CO 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  27, 
1994. 

TA-W-31,200A,  TA-W-31,200B,  TA- 
W-3 1,203;  The  Louisiana  Land  6- 
Exploration  Co.,  Lafayette.  LA. 
Houma,  LA.  Saraland.  AL 

A  certification  was  issued  covering  f  11 
workers  separated  on  or  after  June  23, 
1994. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D,  Chapter  2,  Title  n. 
of  the  Trade  Act  as  amended,  the 
Department  of  Lal>or  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  July,  1995. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibihty  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partiaUy  separated  from  employment 
and  either — 

(2)  that  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  that  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  that  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 


subdivision  to  Mexico  or  Canada  jof 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Detenninations  NAFTA-TAA 

NAFTA-TAA-00480;  Peerless  Corp.. 
Tigard,  OR 
The  investigation  revealed  that 
criteria  (3)  and  (4)  were  not  met.  A 
departmental  survey  conducted  with 
major  customers  revealed  that  they 
continued  to  purchase  products  form 
the  subject  firm  during  the  relevant 
period — ^not  bom  Mexico  or  Canada  or 
any  other  foreign  source. 

Affirmative  Determlnatioiis  NAFTA* 
TAA 

NAFTA-TAA-00524;  Dura  Convertible 
Systems,  Adrian,  MI 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  11. 
1994. 

NAFTA-TAA-00489;  Heat  Tech.  Inc.. 
AKA  Heater  Wire.  EI  Paso.  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  Juine  19, 
1994. 

NAFTA-TAA-00493;  Waltec  American 
Forging,  Inc.,  Tool  Room. 
Waterbury.  CT 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  Jime  15, 
1994. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  months  of  July,  1995. 
Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318,  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  July  25, 1995. 
Vktor  ).  T^iinxo. 

Program  Manager,  Policy  &  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  95-19662  Filed  8-8-95;  8:45  am] 

■LLMQ  CODE  4S1»-3ft-M 

[TA-¥f-30^1] 

Kerr-McGee  Corporation, 
Headquartered  in  Otdahoma  City, 
Oidahoma  Operating  Out  of  the 
Following  Field  Offices;  Amended 
Certiflcatlon  Regarding  Eligibility  To 
Apply  for  Worlcer  Adjustment 
Assistance 

In  accordance  Mdth  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 


November  10, 1994,  applicable  to  all 
workers  of  Kerr-McGee  Corporation 
headquartered  in  Oklahoma  City, 
Oklahoma  and  operating  out  of  various 
field  offices  in  Wyoming,  Oklahoma  and 
Texas.  The  notice  was  published  in  the 
Federal  Register  on  December  9, 1994 
(59  FR  63823). 

At  the  request  of  the  Company,  the 
Department  reviewed  the  subject 
certification.  New  findings  show  worker 
separations  have  occurred  at  the  Kerr- 
McGee  Corporation  offshore  oil  and  gas 
production  operations.  These  workers 
report  out  of  the  Kerr-McGee  office 
located  in  Lafayette,  Louisiana. 
Accordingly,  the  Department  is 
amending  the  certification  to  cover 
these  workers. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Kerr-McGee  Corporation  who  were 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-30,331  is  hereby  issued  as 
follows: 

"All  workers  of  Kerr-McGee 
Corporation,  headquartered  in 
Oklahoma  Qty,  Oklahoma  (TA-W- 
30.331)  and  Casper,  Wyoming  (TA-W- 
30,331  A)  engaged  in  the  production  of 
crude  oil  and  natiual  gas  who  become 
totally  or  partially  separated  from 
employment  on  or  after  July  31, 1994 
are  eligible  to  apply  for  adjustment 
assistance  imder  Section  223  of  the 
Trade  Act  of  1974." 

"All  workers  of  Kerr-McGee 
Corporation,  at  the  below  cited  locations 
engaged  in  the  production  of  crude  oil 
and  natural  gas  who  become  totally  or 
partially  separated  from  employment  on 
or  after  August  17, 1993  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974: 

TA-W-30,331B  El  Reno,  Oklahoma 

TA-W-30,331C  Kilgore,  Texas 

TA-W-30,331D  Amarillo.  Texas 

TA-W-30,331E  Odessa.  Texas 

TA-W-30.331F  Sunray.  Texas 

TA-W-30.331G  Canadian,  Texas 

TA-W-30,331H  Lafayette.  Louisiana" 

Signed  at  Washington,  D.C.  this  21st  day  of 
July  1995.' 
Victor  J.  Tmnzo. 

Program  Manager.  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc  95-19657  Filed  8-8-95;  8:45  am] 

MLIMG  CODE  4610-ae-H 


[rA^Mr-»,744| 

Xerox  Corporation  anUB  EDS  Webster, 
New  York;  Amended  Certlflcation 
Regarding  Eligibility  to  Apply  for 
Woilter  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  September  21, 1994, 
applicable  to  all  workers  for  Xerox 
Corporation  engaged  in  employment 
related  to  the  production  of  copiers  and 
printers  in  Webster,  New  York.  The 
notice  was  published  in  the  Federal 
Register  on  October  21, 1994  (59  FR 
53211). 

The  Department  has  been  notified  by 
the  State  Agency  that  Xerox  Corporation 
was  sold  to  EDS.  Some  Xerox  workers 
were  transferred  to  EDS  for  a  limited 
period  of  time  to  train  the  new 
company's  new  employees. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Xerox  Corporation  who  were  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-29,744  is  hereby  issued  as 
follows: 

"All  woriwrs  of  Xerox  Corporation,  a/ 
k/a  EDS,  Webster,  New  York  engaged  in 
employment  related  to  the  production  of 
copiers  and  printers  who  became  totally 
or  partially  separated  from  employment 
on  or  after  March  29, 1993  are  eligible 
to  apply  for  adjustment  assistance  imder 
Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  D.C.  this  28th  day 
of  July  1995. 
Victer  J.  Tmnzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  9&-19658  Filed  8-6-95;  8:45  am] 
■aiMO  COOE  4810-30-W 


[TA-^Oei] 

Zenith  Distributing  Corporation  aJkla 
Texlokla  Division  Piano,  Texas; 
Amended  Certiflcatlon  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  an 
Amended  Certification  of  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  June  26, 1995,  applicable 
to  all  workers  at  the  subject  firm.  The 
amended  notice  was  pubhshed  in  the 
Federal  Register,  on  July  7, 1995  (60  FR 
35435). 


New  infonnatian  received  from  the 
State  Agency  show  that  some  of  the 
workers  at  the  Zenith  Distributing. 
Piano,  Texas,  had  their  imemployment 
insurance  (UI)  taxes  paid  to  Texlolfda 
Division. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  amended  notice  applicable  to 
TA-W-30,961  is  hereby  issued  as 
follows: 

"All  workers  of  Zenith  Distributing 
Corporation,  a/k/a  Texlokla  Division. 
Piano,  Texas  engaged  in  employment 
related  to  sales  and  distribution  of 
Zenith  electronic  products  who  became 
totally  or  partially  separated  from 
employment  on  or  after  April  24. 1994 
are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the 
Trade  Act  of  1974." 

Signed  at  Washington,  D.C  this  28th  day 
of  July  1995. 
Victor  J.  Tnmzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  95-19659  Filed  8-6-95;  8:45  am] 
BtUMQ  COOE  4610-1S-4I 


Pension  and  Welfare  Benefits 
Administration 

[Application  No.  0-09981 .  et  aL] 

Proposed  Exemptions;  Boston  Safe 
Deposit 

AGENCY:  Pension  and  Welfiare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  docimient  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  r^triction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
imless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
bom  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
conunent  or  request,  and  (2)  The  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 


also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Exemption  Detenninations. 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW.. 
Washington,  DC  20210.  Attention: 
AppUcation  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Docimients 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5507,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPt.EMENTARY  INFORMATKM:  The 
proposed  exemptions  were  requested  in 
applications  filed  piusuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836,  32847.  August  10, 1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17,  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  tothe   - 
proposed  exemptions  which  are 
simunarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Boston  Safie  Deposit  and  Trust 
Company  Located  in  Boston, 
Massachusetts;  Proposed  Exemption 

[Application  No.  I>-99811 
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The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  406(b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  as  of  January 
12, 1995,  to  the  cash  sale  of  certain 
commercial  paper  notes  (the  Notes)  for 
$25,031,269  by  the-Common  Trust  Cash 
Investment  Fund  (the  Fund)  to  Boston 
Safe  Deposit  and  Trust  Company 
(Boston  Safe),  a  party  in  interest  with 
respect  to  employee  benefit  plans 
invested  in  the  Fund,  provided  that  the 
following  conditions  are  met: 

(a)  The  sale  was  a  one-time 
transaction  for  cash; 

(b)  The  Fund  received  an  amoimt 
which  was  equal  to  the  greater  of  either 
(i)  the  amortized  cost  of  the  Notes,  plus 
accrued  but  impaid  interest,  as  of  the 
date  of  sale,  or  (ii)  the  fair  market  value 
of  the  Notes,  as  determined  by  an 
independent  pricing  service  at  the  time 
of  sale; 

(c)  The  Fimd  did  not  pay  any 
commissions  or  other  expenses  in 
connection  with  the  sale; 

(d)  Boston  Safe,  as  trustee  of  the 
Fund,  determined  that  the  sale  of  the 
Notes  was  appropriate  for  and  in  the 
best  interests  of  the  Fund,  and  the 
employee  benefit  plans  invested  in  the 
Fimd,  at  the  Ume  of  the  transaction; 

(e)  Boston  Safe  took  all  appropriate 
actions  necessary  to  safeguard  the 
interests  of  the  Fund,  and  the  employee 
benefit  plans  invested  in  the  Fund,  in 
connection  with  the  transactions;  and 

(f)  If  the  exercise  of  any  of  Boston 
Safe's  rights,  claims  or  causes  of  action 
in  connection  with  its  ownership  of  the 
Notes  results  in  Boston  Safe  recovering 
from  the  issuer  of  the  Notes,  or  any  third 
party,  an  aggregate  amount  that  is  more 
than  the  simi  of: 

(1)  the  purchase  price  paid  for  the 
Notes  by  Boston  Safe  (i.e.  $25,031,269); 

(2)Jthe  original  issue  discount  on  the 
Notes  which  remained  unamortized  as 
of  the  date  Boston  Safe  acquired  the 
Notes  from  the  Fimd;  and 

(3)  the  interest  due  on  the  Notes  from 
and  after  the  date  Boston  Safe 
purchased  the  Notes  from  the  Fund,  at 
the  rate  specified  in  the  Notes,  Boston 
Safe  will  refund  such  excess  amoimts 
promptly  to  the  Fund  (after  deducting 
all  reasonable  expenses  incurred  in 
coimection  with  the  recovery). 


EFFECTIVE  DATE:  The  proposed 
exemption,  if  granted,  will  be  effective 
as  of  January  12, 1995. 

Smnmary  of  Facts  and  Representations 

1.  Boston  Safe  is  a  Massachusetts  trust 
company  which  provides  a  wide  range 
of  banking  and  fiduciary  services  to  a 
broad  array  of  clients,  including 
employee  benefit  plans  subiect  to  the 
Act.  The  Fund  is  a  common  trust  fund 
established  and  maintained  by  Boston 
Safe  as  trustee  for  the  collective 
investment  and  reinvestment  of  assets 
contributed  thereto  by  Boston  Safe  and 
its  affiliates  on  behalf  of  their  trust 
services  clients,  including  employee 
benefit  plans.  The  Fund  is  exempt  from 
federal  income  tax  pursuant  to  section 
584  of  the  Code.  As  of  December  6, 
1994.  the  value  of  the  Fund's  portfolio 
(including  the  Notes)  was 
approximately  $935  million.  As  of  such 
date,  participating  investors  in  the  Fund 
included  seventeen  employee  benefit 
plans  (primarily  voluntary  employees' 
beneficiary  associations). 

2.  The  Fimd  purchased  the  Notes  on 
August  1, 1994  for  $24,988,375.  The 
Notes  were  one  year  debentures  with  a 
par  value  of  $25  million,  issued  by 
Orange  Couinty,  California  (the  Issuer) 
on  July  8, 1994  with  a  maturity  date  of 
July  10, 1995.  The  aggregate  principal 
amoimt  of  the  entire  series  of  the  Notes 
was  $600  million.  Interest  on  the  Notes 
was  taxable  and  payable  monthly  at  a 
variable  rate  which  was  reset  on  the  first 
day  of  each  month.  The  interest  rate  was 
equal  to  the  one-month  London 
biterbank  Offered  Rate  (LIBOR)  set  forth 
on  the  second  business  day  prior  to  the 
reset  date.  The  interest  on  the  Notes  was 
payable  on  the  first  business  day  of 
every  month  and  at  maturity.  The 
principal  of  and  unpaid  accrued  interest 
on  the  Notes  were  payable  at  maturity. 

The  Notes  were  secured  by  a 
repajmient  fund  (the  Repayment  Fund) 
established  by  the  Issuer  at  the  time  the 
Notes  were  issued.  The  assets  of  the 
Repayment  Fund  were  invested  in  the 
Orange  County  Investment  Pool  (the 
Orange  County  Pool),  an  investment 
fund  established  by  the  Issuer  for  the 
collective  investment  of  the  assets  of  the 
Issuer  and  its  several  governmental  sub- 
divisions. 

3.  The  decision  to  invest  Fund  assets 
in  the  Notes  was  made  by  Boston  Safe 
as  trustee  of  the  Fund.  Prior  to  the 
investment,  Boston  Safe  conducted  an 
investigation  of  the  potential 
investment,  including  an  examination  of 
the  financial  condition  of  the  Issuer. 
Boston  Safe  represents  that  the  Fund's 
investment  in  the  Notes  was  consistent 
with  the  Fund's  investment  policies  and 


objectives.*  At  the  time  the  Fund 
acquired  the  Notes,  the  Notes  were  rated 
"A-1  plus"  by  Standard  &  Poor's 
Corporation  and  "P-1"  by  Moody's 
Investor  Services,  Inc. 

4.  On  December  6, 1994,  due  to  large 
trading  losses  in  the  Orange  County 
Pool,  die  Issuer  filed  two  voluntary 
petitions  under  Chapter  9  of  the 
Bankruptcy  Code — one  on  behalf  of  the 
Issuer  and  the  other  on  behalf  of  the 
Orange  County  Pool.  Responding  to 
these  events,  after  written  notice  to 
participating  investors,  Boston  Safe 
transferred  the  Notes  to  a  Liquidating 
account  (the  Liquidating  Account) 
maintained  on  behalf  of  the 
participating  investors  then  having  an 
interest  in  the  Fund.  This  transfer  was 
effective  December  6, 1994.  As  of  such 
date,  the  seventeen  employee  benefit 
plans  held  approximately  15%  of  the 
interests  in  the  Liquidating  Account. 

Boston  Safe  states  that  placing  the 
Notes  in  the  Liquidating  Account 
allowed  for  the  continued  operation  of 
the  Fund  because  the  segregation  of  the 
Notes  from  the  other  assets  in  the  Fund 
confined  the  potential  investment  losses 
resulting  from  the  Notes  to  those 
investors  participating  in  the  Fund  as  of 
December  6, 1994.  Boston  Safe  was  able 


<  The  Department  is  expressing  no  opinion  in  this 
proposed  exemption  regarding  whether  the 
acquisition  and  holding  of  the  Notes  by  the  Fund 
violated  any  of  the  fiduciary  responsibility 
provisions  of  Part  4  of  Title  I  of  the  Act 

The  Department  notes  that  section  404(a)  of  the 
Act  requires,  among  other  things,  that  a  fiduciary 
of^  plan  act  prudently,  solely  in  the  interest  of  ^e 
plan's  participants  and  beneficiaries,  and  for  the 
exclusive  purpose  of  providing  benefits  to 
participants  and  beneficiaries  when  making 
investment  decisions  on  behalf  of  a  plan.  Section 
404(a)  of  the  Act  also  states  that  a  plan  fiduciary 
should  diversify  the  investments  of  a  plan  so  as  to 
minimize  the  risk  of  large  losses,  unless  under  the 
circumstances  it  is  clearly  prudent  not  to  do  so. 

In  this  regard,  the  E)epartment  is  not  providing 
any  opinion  as  to  whether  a  particular  category  of 
Investments  or  investment  strategy  would  be 
considered  prudent  or  in  the  best  interests  of  a  plan 
as  required  by  section  404  of  the  Act  The 
determination  of  the  prudence  of  a  particular 
investment  or  investment  course  of  action  must  be 
made  by  a  plan  fiduciary  after  appropriate 
consideration  to  those  f^cts  and  circumstances  that, 
given  the  scope  of  such  fiduciary's  investment 
duties,  the  fiduciary  knows  or  should  know  are 
relevant  to  the  particular  investnient  or  investment 
course  of  action  involved,  including  a  plan's 
potential  exposure  to  losses  and  the  role  the 
investment  or  investment  course  of  action  plays  in 
that  portion  of  the  plan's  portfolio  with  respect  to 
which  the  fiduciary  has  investment  duties  (see  29 
CFR  25S0.4O4a-l).  The  Department  also  notes  that 
in  order  to  act  prudently  in  making  investment 
decisions,  a  plan  fiduciary  must  consider,  among 
other  factors,  the  availability,  risks  and  potential 
return  of  alternative  investments  for  the  plan.  Thus, 
a  particular  investment  by  a  plan,  which  is  selected 
in  preference  to  other  alternative  investments, 
would  generally  not  be  prudent  if  such  investment 
involves  a  greater  risk  to  the  security  of  a  plan's 
assets  than  other  comparable  investments  offering 
a  similar  return  or  result 
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to  continue  to  permit  additions  and 
withdrawals  from  the  Fund  at  $1.00  per 
share  and  investments  in  the  Fund  after 
December  6. 1994  were  not  affected  by 
the  Notes. 

5.  Boston  Safe  determined  that,  as  a 
result  of  the  trading  losses  incurred  by 
the  Orange  Coimty  Pool  and  the 
subsequent  bankruptcy  filing  by  the 
Issuer,  the  security  for  the  Notes  had 
become  inadequate  and  that  full 
repayment  of  the  Notes  was 
questionable.  Boston  Safe  also 
determined  that  the  piuY:hase  of  the 
Notes  by  Boston  Safe  would  be 
permissible  under  the  regulations  of  the 
Office  of  the  Comptroller  of  Currency 
relating  to  common  trust  funds. 
Therefore,  in  order  to  protect  the  Fimd 
and  the  participating  investors 
(including  the  employee  benefit  plans) 
having  an  interest  in  the  Liquidating 
Account  from  potential  investment 
losses,  Boston  Safe  decided  to  purchase 
the  Notes  from  the  Fund.  Notice  of  this 
resolution  was  given  to  the  appropriate 
representative  of  each  of  the 
participating  investors  having  an 
interest  in  the  Liquidating  Account  by 
telephone  prior  to  the  date  of  the 
transaction. 

6.  The  purchase  of  the  Notes  was 
consummated  on  January  12, 1995  when 
Boston  Safe  purchased  the  Notes  from 
the  Fund  for  a  lump  sum  cash  payment 
of  $25,031,269.  This  sum  represented 
the  amortized  cost  of  the  Notes  (i.e. 
$24,993,915)  plus  the  accrued  interest 
owing  on  the  Notes  (i.e.  $37,354)  as  of 
January  12, 1995,  the  date  of  the 
transaction.  Therefore,  Boston  Safe 
states  that  the  amoimt  received  by  the 
Fund  for  the  Notes  represented  the  book 
value  of  the  Notes  on  the  date  of  the 
sale.  This  amount  reflected  the 
discounts  received  by  the  Fund  when  it 
purchased  the  Notes  at  a  price  that  was 
slightly  less  than  the  par  value  of  the 
Notes.  The  amortized  cost  of  the  Notes 
was  determined  by  Boston  Safe  using 
the  standard  accounting  methods 
employed  by  the  Fund. 

In  tms  regard,  Boston  Safe  used  the 
straight-Line  method  of  amortization  in 
calculating  the  amortized  cost  of  the 
Notes  as  of  January  12, 1995,  the  date 
of  sale.  The  amortized  cost  of  the  Notes 
was  determined  using  a  series  of 
computations. 

First,  the  discount  on  the  Notes  at 
purchase  was  calculated  as  the 
difference  between  the  par  value  of  the 
Notes  (i.e.,  the  principal  amount  which 
the  Issuer  is  obligated  to  repay  upon  the 
maturity  of  the  Notes)  and  the  price  at 
which  the  Fund  originally  purchased 
the  Notes  on  August  1, 1994.  Thus, 
$25,000,000  (par  value)  -$24,988,375 
(purchase  price)  -  $11,625  (discount). 


Second,  in  order  to  accrete  the 
discount  equally  over  the  life  of  the 
Notes,  Boston  Safe  computed  the 
amount  of  the  discount  to  be  accreted 
on  a  daily  basis  by  dividing  the  discount 
by  the  number  of  days  the  Fund 
anticipated  holding  the  Notes  (i.e.,  bom 
August  1, 1994,  the  date  of  purchase, 
until  maturity  on  July  10, 1995).  Thus, 
$11,625  (discount)  divided  by  342 
(number  of  days)  ^  =  $33.99123  (daily 
accretion  factor). 

Third,  the  accreted  discount  on  the 
Notes  as  of  January  12, 1995,  the  date 
of  sale,  was  calculated  by  multiplying 
the  daily  accretion  factor  by  the  number 
of  days  the  Fund  had  actually  held  the 
Notes  on  such  date.  Thus,  $33.99123 
(daily  accretion  factor)  x  163  (number  of 
days)  =  $5,540  (accreted  discount). 

Finally,  the  accreted  discount  was 
then  added  to  the  purchase  price  paid 
by  the  Fund  for  the  Notes,  with  the  final 
figure  being  the  amortized  cost  of  the 
Notes  as  of  January  12, 1995.  Thus, 
$5,540  (accreted  discount)  + 
$24,988,375  (purchase  price)  = 
$24,993,915  (amortized  cost). 

7.  Prior  to  the  consiunmation  of  the 
transaction,  Boston  Safe  obtained 
valuations  of  the  Notes  as  of  the  date  of 
the  sale  from  two  independent  pricing 
services,  Kenny  S&P  Evaluation 
Services,  Inc.,  and  Muller  Data 
Corporation.  Boston  Safe  states  that 
these  pricing  services  are  the  industry 
standards  with  respect  to  the  pricing  of 
municipal  bonds.  The  valuations  of  the 
Notes  obtained  from  these  independent 
pricing  services  were  85.50  ptercent  of 
par  value  and  86.40  percent  of  par 
value,  respectively.  On  the  basis  of  these 
valuations,  Boston  Safe  determined  that 
the  purchase  price  paid  by  Boston  Safe 
to  the  Fund  exceeded  the  aggregate  fair 
market  value  of  the  Notes  as  of  the  date 
of  the  transaction.  The  purchase  price 
was  paid  to  the  Liquidating  Account 
and  then  distributed  to  participating 
investors  holding  interests  in  the 
Liquidating  Account. 

Boston  Safe  represents  that  the 
purchase  price  paid  for  the  Notes  was 
distributed  to  each  of  the  participating 
investors  in  the  Liquidating  Account, 
including  the  employee  benefit  plans, 
based  on  their  respective  interests  in 
that  account.  Such  interests  were 
determined  based  solely  upon  the 
relative  values,  including  accrued 
interest  on  the  Notes,  of  the  investors' 
interests  in  the  Fund  on  December  6,  • 
1994.  The  value  of  an  investor's  interest 
in  the  Fund  on  December  6, 1994  was 


2  For  this  purpose,  Boston  Saie  represents  that  it 
is  standard  practice  to  determine  the  number  of 
days  by  excluding  the  date  of  purchase  and  the  date 
of  maturity  on  the  Notes. 


equal  to  the  amounts  deposited  by  or  on 
behalf  of  the  investor  as  of  such  date, 
plus  its  allocable  share  of  the  income  of 
the  Fund,  less  any  withdrawals  or 
distributions. 

8.  Boston  Safe,  as  trustee  of  the  Fund, 
believed  that  the  sale  of  the  Notes  to 
Boston  Safe  was  in  the  best  interests  of 
the  Fund,  and  the  employee  benefit 
plans  invested  in  the  Fund,  at  the  time 
of  the  transaction.  Boston  Safe  states 
that  any  sale  of  the  Notes  on  the  open 
market  would  have  produced  significant 
losses  for  the  Fund  and  for  the 
individual  employee  benefit  plan 
investors  involved.  Boston  Safe 
represents  that  the  sale  of  the  Notes  by 
the  Fund  to  Boston  Safe  benefitted  the 
participating  investors  in  the  Fund 
having  an  interest  in  the  Liquidating 
Account  by  placing  such  investors, 
including  the  employee  benefit  plans,  in 
the  same  economic  position  they  would 
have  occupied  absent  the  insolvency  of 
the  Issuer.  The  participating  investors  in 
the  Fund  benefitted  fiulher  because  the 
purchase  price  paid  by  Boston  Safe  for 
the  Notes  substantially  exceeded  the 
aggregate  fair  market  value  of  the  Notes, 
as  determined  by  the  two  independent 
pricing  services  &t)m  whom  valuations 
were  obtained.  In  addition,  Boston  Safe 
states  that  the  transaction  was  a  one- 
time sale  for  cash  in  connection  with 
which  the  Fund  did  not  bear  any 
brokerage  commissions,  fees,  or  other 
expenses. 

9.  Boston  Safe  represents  that  it  took 
all  appropriate  actions  necessary  to 
safeguard  the  interests  of  the  Fund 
investors,  including  the  employee 
benefit  plans,  in  connection  with  the 
sale  of  the  Notes.  Boston  Safe  ensured 
that  each  Fund  investor  with  interests  in 
the  Liquidating  Account  received  the 
appropriate  amount  of  cash  from  Boston 
Safe  representing  its  respective  interest 
in  the  Liquidating  Account. 

10.  Boston  Safe  states  that  the  sale  of 
the  Notes  by  the  Fund  to  Boston  Safe 
resulted  in  an  assignment  of  all  of  the 
Fimd's  rights,  claims,  and  causes  of 
action  against  the  Issuer  or  any  third 
party  arising  in  connection  with  or  out 
of  the  issuance  of  the  Notes  or  the 
purchase  of  the  Notes  by  the  Fund. 
Boston  Safe  states  further  that  if  the 
exercise  of  any  of  the  foregoing  rights, 
claims  or  causes  of  action  results  in 
Boston  Safe  recovering  from  the  Issuer 
or  any  third  party  an  aggregate  amount 
that  is  more  than  the  sum  of:  (a)  the 
purchase  price  paid  for  the  Notes  by 
Boston  Safe  (i.e.  $25,031,269);  (b)  the 
original  issue  discount  on  the  Notes 
which  remained  unamortized  as  of  the 
date  Boston  Safe  acquired  the  Notes 
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from  the  Fund  (i.e.  $6085);  >  and  (c)  the 
interest  due  on  the  Notes  from  and  aiter 
the  date  Boston  Safe  purchased  the 
Notes  from  the  Fund,  at  the  rate 
specified  in  the  Notes,  Boston  Safe  will 
refund  such  excess  amounts  promptly  to 
the  Fund  (after  deducting  all  reasonable 
expenses  incurred  in  connection  with 
the  recovery). 

11.  In  siunmary,  the  applicant 
represents  that  the  transaction  satisfied 
the  statutory  criteria  of  section  408(a)  of 
the  Act  and  section  4975  of  the  Code 
because:  (a)  The  sale  of  the  Notes  by  the 
F\md  was  a  one-time  transaction  for 
cash;  (b)  the  Fund  received  an  amount 
equal  to  the  amortized  cost  of  the  Notes, 
plus  accrued  but  unpaid  interest,  at  the 
time  of  sale,  which  was  greater  than  the 
aggregate  fair  market  value  of  the  Notes 
as  determined  by  independent  pricing 
services  at  the  time  of  sale;  (c)  the  Fund 
did  not  pay  any  commissions  or  other 
expenses  with  respect  to  the  sale;  (d) 
B<Mton  Safe,  as  tnistee  of  the  Fimd, 
determined  that  the  sale  of  the  Notes 
was  in  the  best  interests  of  the  Fund, 
and  the  employee  benefit  plans  invested 
in  the  Fimd,  at  the  time  of  the 
transaction;  (e)  Boston  Safe  took  all 
appropriate  actions  necessary  to 
safeguard  the  interests  of  the  Fund  in 
connection  with  the  transactions  and 
ensiued  that  each  Fund  Investor  having 
an  interest  in  the  Liquidating  Accoimt 
received  the  appropriate  amoimt  of  cash 
representing  its  respective  interest  in 
the  Liqmdating  Account;  and  (f)  Boston 
Safe  will  promptly  refund  to  the  Fund 
any  amoimts  recovered  from  the  Issuer 
or  any  third  party  in  connection  with  its 
exercise  of  any  rights,  claims  or  causes 
of  action  as  a  result  of  its  ownership  of 
the  Notes,  if  such  amounts  are  in  excess 
of:  (i)  The  piuchase  price  paid  for  the 
Notes  by  Boston  Safe  (i.e.  $25,031,269); 
plus  (ii)  the  original  issue  discount  on 
the  Notes  which  remained  unamortized 
as  of  the  date  Boston  Safe  acquired  the 
Notes  from  the  Fvmd  (i.e.  $6085);  plus 
(iii)  the  interest  due  on  the  Notes  from 
and  after  the  date  Boston  Safa 
purchased  the  Notes  from  the  Fund,  at 
the  rate  specified  in  the  Notes. 

Notice  to  Interested  Persons 

The  appUcant  states  that  notice  of  the 
proposed  exemption  shall  be  made  by 
first  class  mail  to  the  appropriate  plan 
fiduciaries  for  each  employee  benefit 
plan  that  was  a  Fund  investor  with  an 
interest  in  the  Liquidating  Account  at 
the  time  of  the  transaction.  Notice  to  the 


1  This  amount  reprMenta  the  difference  between 
the  original  discount  received  by  the  Fund  on  the 
purchase  of  the  Notes  (SI  1.625)  and  the  accreted 
discount  received  by  the  Fund  for  purposes  of  the 
sale  of  the  Notes  to  Boston  Safe  at  the  anx>rtized 
0(Mt  ($5,540).  Thus,  Sll,625  -  S5.540  =  S608S. 


plan  fiduciaries  shall  be  made  within 
fifteen  (15)  days  following  the 
publication  of  the  proposed  exonption 
in  the  Federal  Re^^ster.  This  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  a  supplemental 
statement  (see  29  CFR  2570.43(b)(2)) 
which  informs  intoested  persons  of 
their  right  to  comment  on  and/or 
request  a  hearing  with  respect  to  the 
proposed  exemption.  Comments  and 
requests  for  a  public  hearing  are  due 
within  forty-five  (45)  days  following  the 
publication  of  the  proposed  exemption 
in  the  Federal  Reg^er. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-free  number.) 

Times  Miiror  Savings  Pins  Plan  (the 
Plan)  Located  in  Los  Angeles, 
California;  Proposed  Exemption 

[Application  No.  D-10019] 

Tne  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a]  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  406(a)  and  406  (b)(1)  and 
(b)(2)  of  the  Act  and  the  sanctions 
resulting  bom  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  (1)  the  proposed 
extensions  of  credit  (the  Loans)  to  the 
Plan  by  the  Times  Mirror  Company  (the 
Employer),  the  sponsor  of  the  Plan,  with 
respect  to  three  guaranteed  investment 
contracts  issued  by  Confederation  Life 
Insurance  Company  of  Canada 
(Confederation);  (2)  the  Plan's  potential 
repayment  of  the  Loans;  and  (3)  the 
potential  purchase  of  the  GICs  from  the 
Plan  by  the  Employer  for  cash;  provided 
the  following  conditions  are  satisfied: 

(a)  All  terms  and  conditions  of  the 
transactions  are  no  less  favorable  to  the 
Plan  than  those  which  the  Plan  could 
receive  in  arm's-length  transactions 
with  unrelated  parties; 

(b)  No  interest  and/or  expenses  are 
paid  by  the  Plan  in  connection  with  the 
transactions; 

(c)  Repayment  of  the  Loans  will  be 
restricted  to  the  GIC  Proceeds,  defined 
as  cash  proceeds  obtained  by  the  Plan 
from  Confederation,  state  guaranty 
funds,  any  successor  to  Confederation, 
or  any  other  third  party  making 
payments  with  respect  to  the  obligations 
of  Confederation  under  the  GICs; 

(d)  Repayment  of  the  Loans  will  be 
waived  to  the  extent  that  the  Loans 
exceed  the  GIC  Proceeds;  and 


(e)  In  any  sale  of  the  GICs  to  the 
Employer,  the  Plan  will  receive  a 
puitiiase  price  which  is  the  higher  of  (1) 
the  fair  market  value  of  the  GIC  less  any 
amounts  previously  received  by  the 
Plan  with  respect  to  the  GIC,  or  (2)  the 
value  of  the  GIC  as  set  forth  in 
paragraph  6  of  this  Proposed 
Exemption,  with  such  purchase  price 
determination  to  be  made  by  the  Bank 
of  America,  the  Plan's  Trustee  (the 
Trustee). 

Summaiy  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
profit  sharing  plan  which  includes  a 
cash  or  deferred  arrangement  which  is 
intended  to  qualify  under  sections 
401(a)  and  401(k)  of  the  Code.  In 
addition  to  salary  deferral  contributions, 
the  Plan  provides  for  volimtary 
participant  contributions  and  Employer 
matching  contributions  from  company 
profits.  The  employees  eligible  to 
participate  in  the  Plan  are  employees  of 
the  Employer  and  seventeen 
subsidiaries  including  the  Baltimore 
Sim  Company.  Matthew  Bender  & 
Company,  Newsday,  Inc.,  and  the 
Sporting  News  Publishing  Company, 
llie  Plan  ciurently  has  approximately 
17,600  participants,  and  Plan  assets 
totalled  $397.9  million  as  of  December 
31, 1994. 

Individual  participant  accoimts  are 
maintained  within  the  Plan.  The  Plan 
also  holds  accounts  attributable  to  a 
payroll-based  tax  credit  employee  stock 
ownership  plan  on  behalf  of  certain 
participants  (PAYSOP  Accounts), 
although  no  contributions  have  been 
made  to  the  PAYSOP  Accounts  with 
respect  to  participant  compensation 
paid  after  December  31.1986.  The 
PAYSOP  Accounts  are  invested  in 
Employer  stock.  All  other  accounts  are 
invested  at  the  direction  of  individual 
Plan  participants  among  five  investment 
funds,  one  of  which  is  the  Income  Fimd. 
The  Income  Fund  invests  in  fixed 
income  contracts,  including  the  GICs, 
and  short-term  marketable  seciuities.  As 
of  December  31, 1994,  the  Income  Fund 
had  assets  of  $103.4  million,  and  9,473 
Plan  participants  had  a  portion  of  their 
account  balances  invested  in  the  Income 
Fund. 

The  Employer  is  the  Plan 
administrator  and  named  fiduciary 
under  the  Act.  The  Employer's  authority 
to  control  and  manage  the  Plan  is 
delegated  to  the  Retirement  Plan 
Administrative  Committee,  the  members 
of  which  are  appointed  by  the 
Retirement  Plan  Committee,  a  sub- 
committee of  the  Board  of  Directors  of 
the  Employer.  The  assets  of  the  Plan  are 
held  in  Trust  by  the  Bank  of  America. 
Investment  authority  is  held  by  the 
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Retirement  Plan  Committee  which  may 
invest  Plan  assets  or  may  appoint  an 
investment  manager  or  managers.  In  any 
event,  the  Retirement  Plan  Committee  is 
charged  with  the  responsibility  to 
monitor  the  investment  performance  of 
Plan  assets. 

2.  The  Employer  is  organized  under 
the  laws  of  the  state  of  Delaware  with 
its  principed  offices  located  in  Los 
Angeles,  California.  It  is  publicly 
owned,  and  its  shares  are  traded  on  the 
New  York  Stock  Exchange.  The 
Employer's  primary  business  activities 
are  newspaper  publishing  and  the 
pubUcation  of  professional  information. 

3.  Among  the  assets  of  tbe  Income 
Fund  are  the  three  GICs  issued  by 
6onfederation.  The  GICs  were 
purchased  in  April  1990,  June  1990  and 
April  1991.  Each  of  the  GICs  has  a 
length  of  five  years,  and  have  interest 
rates  of  9.43%,  9.21%,  and  8.38% 
respectively.  The  GICs  purchased  in 
June  1990  and  April  1991  permit  benefit 
responsive  withdrawals  to  fund  benefit 
payments,  investment  fimd  transfers 
and  hardship  and  other  in-service 
withdrawals.  The  GIC  purchased  in 
April  1990  does  not  permit  withdrawals 
without  penalty.  The  terms  of  each  GIC 
provide  that  a  payment  is  to  be  made  to 
the  Plan  each  year  consisting  of  the 
interest  earned  for  the  year  less  any 
withdrawals  during  the  year.  All 
interest  payments  due  bora 
Confederation  through  1994  have  been 
paid  to  the  Plan.  A  final  payment  of 
principal  and  interest  is  due  on  the 
maturity  date  of  each  GIC.  The  final 
payment  on  the  GIC  purchased  in  April 
of  1990  was       ;  on  April  12, 1995.  and 
the  final  payment  on  die  GIC  purchased 
in  June  of  1990  was  due  on  July  1, 1995. 
Such  payments  have  not  been  made  by 
Confederation,  nor  has  Confederation 
paid  the  April  1995  interest  payment 
due  on  the  GIC  purchased  in  April  1991. 
As  of  August  12, 1994  the  three  GICs 
had  a  total  book  value  (principal 
payments  plus  accrued  interest)  of  $7.14 
miUion. 

4.  On  August  11, 1994,  Canadian 
insurance  company  regulators  seized 
the  assets  of  Confederation.  On  the 
following  day,  the  State  of  Michigan 
Insurance  Commissioner  seized  the  U.S. 
assets  of  Confederation  and  commenced 
legal  action  to  place  the  U.S.  operations 
of  Confederation  in  a  rehabilitation 
proceeding.^  As  a  result  of  these  actions, 
withdrawals  and  interest  payments  have 
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'The  Department  notes  that  the  decisions  to 
acquire  and  hold  the  GICs  are  governed  by  the 
fiduciary  respoiuibility  provisions  of  Part  4  of  Title 
]  of  the  Act  In  this  proposed  exemption,  the 
Department  is  not  proposing  relief  for  any 
violations  of  Part  4  which  may  have  arisen  as  a 
nsiUt  of  the  acquisition  and  holding  of  the  dCs. 


been  suspended,  except  to  the  extent  the 
Plan  holds  a  benefit-responsive  contract 
In  the  latter  case,  the  Plan  may 
withdraw  up  to  1.5%  of  the  contract 
value  each  year  for  the  purpose  of 
making  participant-requested 
withdrawals.  A  Specisd  Deputy 
Rehabilitator  (the  Rehabihtator)  has 
been  appointed  by  the  State  of  Michigan 
to  oversee  the  rehabilitation  of 
Confederation.  The  Rehabihtator  will 
set  the  interest  rate  to  be  paid  on 
Confederation  contracts  following  the 
seizure  by  the  Michigan  authorities.  The 
applicant  represents  that  it  is  not 
possible  to  determine  the  extent  to 
which  earnings  under  the  Rehabilitation 
Plan  will  fall  short  of  the  interest  rates 
stated  in  each  GIC,  when  interest  and 
maturity  payments  will  resume,  and  the 
extent  to  which  the  Plan  will  suffer  a 
loss  of  principal.  In  order  to  relieve  the 
uncertainty  with  respect  to  the  GICs, 
and  to  prevent  losses  that  may  result 
from  the  Rehabilitation  of 
Confederation,  the  Employer  proposes 
to  enter  into  the  transactions  described 
below. 

5.  The  Employer  proposes  to  make 
Loans  to  the  Plan  pursuant  to  a  written 
agreement  (the  Agreement)  under  which 
the  Loans  will  be  non-interest  bearing 
and  non-recourse  against  the  Plan  and 
its  participants  and  beneficiaries,  except 
for  the  GIC  Proceeds.  In  addition,  the 
Plan  will  incur  no  expenses  related  to 
the  Loans.  The  Loans  will  be  made  over 
at  least  the  remaining  terms  of  the  GICs 
to  fund  any  withdrawals,  including 
investment  fund  transfers,  and  hardship 
and  other  in-service  withdrawals,  (o^et 
by  amounts  paid  for  withdrawals  by 
Confederation,  see  4  above).  In  addition, 
the  Employer  will  make  Loans  to  enable 
the  Income  Fund  to  receive  the  interest 
payments  due  imder  the  GICs.  Interest 
through  October  31, 1994,  will  be 
calculated  at  the  rate  specified  in  each 
GIC.  Interest  from  November  1, 1994 
until  the  date  the  Rehabihtator 
announces  an  interest  rate  for  the  GICs 
will  be  a  Market  Rate  of  interest 
described  below.  Interest  for  the  period 
following  the  Rehabilitator's 
announcement  will  be  at  the  rate  set  by 
the  Rehabihtator.  The  Market  Rate  of 
interest  for  each  month  will  be  the  rate 
reported  for  one  year  GICs  in  the  Wall 
Street  Journal  on  the  last  business  day 
of  the  prior  month.  If  the  interest  rate 
announced  by  the  Rehabihtator  exceeds 
the  Market  Rate,  the  Employer  will 
advance  the  difference  for  the  period  the 
Market  Rate  was  used.  Further,  the 
Employer  may,  at  any  time,  lend  the 
Plan  the  entire  amount  of  principal  and 
interest,  as  computed  above,  due  under 
the  GICs  to  allow  the  Plan  to  reinvest 


the  proceeds  and  increase  the  return  to 
Plan  participants. 

The  Agreement  also  provides  that 
repayment  may  only  be  made  from  the 
GIC  Proceeds.  To  the  extent  the  GIC 
proceeds  are  insufficient  to  repay  the 
Loans,  repayment  will  be  waived  by  the 
Employer. 

6.  In  addition  to  the  Loans,  the 
Agreement  provides  that  Employer  may 
purchase  the  GICs  from  the  Plan.  Upon 
the  maturity  date  of  each  GIC,  the 
Employer  has  the  option  of  continuing 
to  make  the  Loans  to  fund  withdiawals 
and  interest  payments  or  to  purchase 
the  GICs  as  described  herein.  Within  60 
days  of  the  latest  of:  (a)  The  maturity 
date  of  the  GIC;  (b)  the  aimouncement 
of  the  RehabiUtation  interest  rate,  or  (c) 
the  date  of  grant  of  this  proposed 
exemption;  the  Employer  may  purchase 
each  GIC  from  the  Plan  for  the  principal 
amount  of  each  GIC  plus  interest  at  the 
contract  rate  through  October  31, 1994. 
and  the  higher  of  the  Market  Rate  or  the 
RehabiUtation  Rate  from  November  1, 
1994  through  the  date  of  sale,  less 
previous  withdrawals  and  outstanding 
Loans  (exclusive  of  Loans  made  to  fund 
withdrawals)  with  respect  to  that  GIC. 
In  no  event  will  the  sales  price  for  each 
GIC  be  less  than  the  fair  market  value  of 
the  GIC  less  amounts  previously 
received  by  the  Plan  with  respect  to  the 
GIC. 

7.  The  Trustee  has  determined  that 
the  proposed  transactions  are  in  the  best 
interests  of  the  Plan  and  its  participants 
and  beneficiaries.  Further,  should  the 
Employer  decide  to  purchase  the  GICs, 
such  purchase  price  will  be  the  higher 
of  (a)  the  fair  market  value  of  the  GICs 
(less  amounts  previously  received  by 
the  Plan),  or  (b)  the  value  as  computed 
in  6.  above,  as  determined  by  the 
Trustee. 

8.  In  summary,  the  Employer 
represents  that  the  proposed 
transactions  satisfy  the  criteria  of 
section  408(a)  of  the  Act  for  the 
following  reasons:  (a)  The  transactions 
will  enable  the  Plan  to  recover  all 
amounts  due  with  respect  to  the  GICs; 
(b)  the  Loans  will  able  the  Plan  to 
resume  the  abihty  to  fund  btfiefit 
payments,  partid[>ant  loans,  hardship 
withdrawals  and  investment  fund 
transfers  within  the  Plan;  (c)  repayment 
of  the  Loans  will  be  restricted  to  the  GIC 
proceeds;  (d)  repayment  will  be  waived 
to  the  extent  the  Loans  exceed  the  GIC 
proceeds;  (e)  no  interest  or  expenses 
will  be  incurred  by  the  Plan  with 
respect  to  the  transactions;  and  (f)  the 
Trustee  has  determined  that  the 
proposed  transactions  are  in  the  best 
interests  of  the  Plan  and  its  participants 
and  beneficial      ,  and  in  the  event  of  a 
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sale  of  the  GICs  to  the  Employer,  the 
price  will  be  detennined  by  the  Trustee. 
NOnCC  TO  INTERESTED  PERSONS:  Notice 
to  interested  persons  will  be  provided 
within  30  days  of  the  date  of  publication 
of  this  Notice  in  the  Federal  Register. 
Conunents  and  requests  for  a  hearing  are 
due  60  days  from  \he  date  of  publication 
of  this  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  S.  Edelstein  of  the  Department, 
(202)  219-6881.  (This  is  not  a  toll-free 
number.) 

Acushnet  Company  Employee  Savings 
Plan  (the  Plan)  Located  in  Fairiiaven, 
Massachusetts;  Propoeed  Exemption 

(Application  No.  D-10026] 

The  Department  is  considering 
granting  an  exemption  imder  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
PR  32836,  32647,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a)  and 
406(b)(1)  and  406(b)(2)  of  the  Act  and  • 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shaU  not  apply 
to  the  proposed  cash  sale  by  the  Plan  of 
guaranteed  investment  contract  No.  GA- 
5244  (the  QIC)  issued  by  Mutual  Life 
Insurance  Company  of  New  Jersey 
(Mutual  Benefit),  to  the  Acushnet 
Company  (the  Employer),  a  Delaware 
corporation  and  a  party  in  interest  with 
respect  to  the  Plan,  provided  the 
following  conditions  are  met:  (1)  The 
sale  is  a  one-time  transaction  for  cash; 
(2)  the  Plan  experiences  no  loss  and 
incurs  no  expense  from  the  sale;  (3)  the 
Plan  receives  as  consideration  for  the 
sale  the  greater  of  either  (a)  the  fair 
market  value  of  the  QIC  on  the  date  of 
the  sale,  or  (b)  the  accumulated  book 
value  of  the  QIC  as  set  forth  in 
paragraph  3  of  this  Notice,  with  such 
determination  to  be  made  by  the  State 
Street  Bank  and  Trust  Company,  the 
Plan  fiduciary  with  respect  to  the  QIC. 

Summary  of  Facts  and  Repreaentati<ms 

1.  The  Employer  is  a  Delaware 
corporation  with  its  principal  offices  in 
Fairiiaven,  Massachusetts.  It  is  a  wholly- 
owned  subsidiary  of  American  Brands, 
Inc.  a  publicly  held  corporation  whose 
stock  is  traded  on  the  New  York  Stock 
Exchange.  The  Employer  is  engaged  in 
the  manufacture  and  distribution  of  golf 
balls,  golf  shoes,  gloves  and  related 
products. 

2.  The  Plan  is  a  defined  contribution 
plan  with  individual  accounts  for  Plan 
participants  which  is  intended  to 


qualify  imder  sections  401(a)  and  401(k) 
of  the  Code.  Participants  have  the  right 
to  self  direct  the  investment  of  the  assets 
in  their  individual  accoimts.  Plan  assets 
totaled  $70.6  million  as  of  February  28, 
1995.  Also  as  of  February  28, 1995, 
there  were  2,183  Plan  p^tidpants  and 
beneficiaries  who  will  be  affected  by  the 
proposed  transaction. 

Prior  to  July  1, 1991,  the  Plan 
permitted  investments  in  two 
investment  funds.  One  of  the 
investment  funds,  the  Fixed  Fund,  was 
invested  in  several  guaranteed 
investment  contracts  including  the  GIC 
issued  by  Mutual  Benefit.  The  GIC  was 
purchased  effective  December  1, 1990, 
with  a  maturity  date  of  September  30, 
1992,  and  an  interest  rate  of  8%.  The 
GIC  was  to  be  paid  in  full  by  Mutual 
Benefit  on  its  matiuity  date.  The  GIC 
represented  approximately  10%  of  the 
Fixed  Fund's  assets.  Effective  July  1, 

1991,  the  Plan  was  amended  to  transfer 
the  GIC  from  the  Fixed  Fund  to  a  new 
investment  fund  called  the  Frozen 
Mutual  Benefit  GIC  Fund  (the  Frozen 
GIC  Fund).  The  sole  asset  of  the  Frozen 
GIC  Fund  is  the  GIC  which  is  the  subject 
of  this  proposed  exemption.  The  Plan 
was  also  amended  to  prohibit:  (1) 
Investments  into  the  Frozen  GIC  Fund; 
(2)  investment  transfers  frt>m  the  Frozen 
GIC  Fund  into  other  investment  funds; 
and  (3)  withdrawals  from  the  Frozen 
GIC  Fimd  for  loan  requests.  On  April  1, 

1992,  the  Fixed  Fund  was  discontinued 
and  six  new  funds  were  made  available 
to  Plan  participants  for  the  investment 
of  their  individual  accounts. 

3.  On  July  16, 1991,  the  New  Jersey 
Department  of  Insurance  took  control  of 
Mutual  Benefit  pursuant  to  an  order  of 
the  Superior  Court  of  New  Jersey.  The 
coiut  imposed  a  moratorium  on  cash 
vrithdrawals  from  Mutual  Benefit's 
GICs.3  On  November  10, 1993,  the  New 
Jersey  Superior  Court  approved  a 
rehabilitation  plan  for  Mutual  Benefit 
(the  Rehabilitation  Plan).  On  April  29, 
1994.  the  GIC  was  restructured  and 
transferred  to  MBL  Life  Assurance 
Corporation  (MBLLAC).  Pursuant  to  the 
Rehabilitation  Plan,  principal  payments 
with  respect  to  the  GIC  will  generally 
not  be  made  until  December  31, 1999, 
a  lower  rate  of  interest  will  be  credited 
on  the  GIC  for  periods  after  December 
31. 1991  than  is  guaranteed  under  the 
terms  of  the  GIC  and  interest  will  be 


credited  each  year  after  1994  based  on 
MBLLAC's  investment  performance. 
In  lieu  of  subjecting  participants  of 
the  Plan  to  the  investment  rislcs 
associated  with  retaining  the  GIC,  and  to 
permit  the  participants  to  redirect  the 
funds  invested  in  the  Mutual  Benefit 
GIC  to  safer  investments  without  loss  to 
the  individual  accounts  of  the 
participants  in  the  Plan,  the  Employer 
proposes  to  purchase  the' GIC  from  the 
Plan.6  In  this  regard,  the  Employer 
proposes  to  pay  the  Plan,  in  a  one-time 
cash  sale  transaction,  an  amount  that  is 
not  less  than  the  accumulated  book 
value  of  the  GIC.  which  was  $3,722,435 
as  of  May  31. 1995.  The  accumulated 
book  value  is  the  tptal  amount  paid  by 
the  Plan  for  the  GIC  plus  interest,  less 
prior  withdrawals.  Interest  will  be 
calculated  at  the  contract  rate  of  8% 
until  September  30, 1992  which  was  the 
matiirity  date  of  the  GIC.  For  the  period 
beginning  on  October  1, 1992  through 
December  31, 1992.  interest  will  be 
credited  at  a  rate  equal  to  4%.  For  the 
period  beginning  on  January  1, 1993 
through  December  31, 1994,  interest 
will  be  credited  at  an  aimual  rate  equal 
to  3.5%.  For  1995,  interest  will  be 
credited  at  3.55%.  The  rates  of  interest 
for  periods  after  the  matiuity  date  of  the 
GIC  are  the  rates  applicable  to  the  GIC 
for  those  periods  according  to  the 
Rehabilitation  Plan.  j^Io  expenses  will  be 
incurred  by  the  Plan  for  the  proposed 
transaction.  In  no  event  will  the 
purchase  price  be  less  than  the  fair 
market  value  of  the  GIC  on  the  date  of 
sale. 

4.  The  State  Street  Bank  -^nd  Trust 
Company  of  Boston,  Massachusetts, 
(State  Street)  which  was  the  Plan  trustee 
at  the  time  me  GIC  was  piurchased,  is 
the  current  Plan  fiduciary  with  respect 
to  the  GIC.  At  the  time  of  the 
consimunation  of  the  transaction,  State 
Street  as  Plan  fiduciary  will  determine 
the  purchase  price  for  the  GIC  with  such 
price  to  be  the  higher  of  (a)  The  fair 
market  value  of  the  GIC,  or  (b)  the 
accumulated  hook  value  of  the  GIC  as 
described  in  3.  above. 

5.  In  siunmary.  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  criteria  of  section  408(a) 


'The  Department  notes  that  the  decition  to 
acquire  and  bold  the  GIC  is  governed  by  the 
fiduciary  responsibility  provisions  of  Part  4, 
Subtitle  B,  Title  I  of  the  Act.  In  this  regard,  the 
Department  is  not  herein  proposing  relief  for  any 
violations  of  Part  4  which  may  have  arisen  as  a 
result  of  the  acquisition  and  holding  of  the  QC  by 
the  Plan. 


'The  applicant  previously  applied  for  an 
administrative  exemption  to  permit  the  Employer  to 
make  interest-free  loans  to  the  Plan  which  would 
enable  the  Plan  to  make  benefit  distributions  to 
Plan  participants  (Exemption  Application  D-ei46). 
The  Department  responded  by  letter  dated  August 
5, 1992,  that  such  loans  may  be  encompassed  by 
Prohibited  Transaction  Oass  Exemption  (PTCE)  80- 
26  (45  FR  28545,  April  29,  1980),  and  thus  to  the 
extent  the  transactions  satisfy  the  conditions  of 
PTCE  80-26,  an  administrative  exemption  is  not    ' 
necessary.  The  applicant  represents  that  the 
Employer  has  not  implemented  the  interest-free 
loan  program  deacribsd  in  application  D-8146. 
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of  the  Act  because:  (a)  The  proposed 
transaction  is  a  (me-time  transaction  for 
cash;  (b)  the  proposed  transaction  will 
enable  die  Plan  and  its  participants  and 
beneficiaries  to  avoid  any  risks 
associated  with  the  continued  holding 
of  the  GIC;  (c)  the  Plan  will  receive  the 
higher  of:  (1)  The  fair  market  value  of 
the  GIC  or  (2)  the  accumulated  book 
value  of  the  GIC,  with  such 
determination  be  made  by  State  Street; 
and  (d)  the  Plan  will  not  incur  any 
expenses  or  loss  from  the  proposed 
transaction. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  S.  Edelstein  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

New  Bedford  Institution  for  Savings 
Employee  Stock  Ownership  Plan  (the 
Plan)  Located  in  New  Bedford, 
Massachusetts;  Proposed  Exemption 

[Application  No.  D-10033J 

llie  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procediues  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836.  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406  (b)(1) 
and  (b)(2),  and  407(a)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  past 
acquisition  and  holding  by  the  plan  of 
certain  stock  warrants  (the  Warrants)  in 
connection  with  a  merger  (the  Merger) 
of  NBB  Bancorp,  Inc.  (NBB),  the  parent 
company  of  the  Plan's  sponsor.  New 
Bedford  Institution  for  Savings  (NBB 
Bank),  with  Fleet  Financial  Group,  Inc. 
Q'leet).  provided  the  following 
conditions  were  satisfied:  (a)  The  Plan's 
acquisition  and  holding  of  the  Warrants 
occurred  in  connection  with  the  Merger 
pursuant  to  which  (i)  all  shares  of 
common  stock  of  NBB  (NBB  Stock)  were 
converted,  at  the  election  of  the 
shareholder,  into  cash  or  shares  of 
common  stock  of  Fleet  (Fleet  Stock)  and 
(ii)  each  shareholder  received  0.28 
Warrants  for  each  share  of  NBB  Stock; 
(b)  the  acquisition  and  holding  of  the 
Warrants  resulted  from  the  independent 
action  of  NBB  as  a  corporate  entity,  and 
all  holders  of  NBB  Stock,  including  the 
Plan,  were  treated  in  the  same  manner 
with  res{>ect  to  the  Merger;  and  (c)  the 
Warrants  were  automatically  issued  to 
the  Plan,  which  made  no  affirmative 
election  to  acquire  the  Warrants. 
EFFECTIVE  DATE:  If  the  proposed 
exemption  is  granted,  the  exemption 
will  be  effective  January  27. 1995. 


Summary  of  Facts  and  Representations 

1.  The  Plan  is  an  employee  stock 
ownership  plan  which,  prior  to  the 
Merger,  was  maintained  by  NBB  Bank, 
a  Massachusetts  savings  bank  and 
wholly  owned  subsidiary  of  NBB,  a 
Delaware  corporation.  As  of  September 
30, 1994,  the  Plan  had  349  participants 
and  total  assets  of  approximately  $7 
million.  As  of  that  date,  the  assets  of  the 
Plan  consisted  of  NBB  Stock  and  cash.'' 
The  Plan  is  administered  by  a 
committee  (the  ESOP  Committee) 
which,  prior  to  the  Meiger,  was 
appointed  by  the  Board  of  Directors  of 
NBB  Bank  and  is  currently  composed  of 
members  appointed  by  Fleet  Bank  of 
Massachusetts,  N.A.  (Fleet  Bank).  The 
trustee  of  the  Plan  is  Investors  Bank  and 
Trust  Company  (the  Trustee),  a 
Massachusetts  trust  company. 

2.  Fleet  is  a  Rhode  Island  corporation 
which  is  parent  company  to  a  number 
of  direct  and  indirect  wholly-owned 
subsidiary  banks,  including  Fleet  Bank. 
On  May  9, 1994,  Fleet  entered  into  an 
Agreement  and  Plan  of  Merger  with 
NBB  (the  Agreement),  providing  for  the 
Merger.  As  part  of  the  Merger,  Fleet 
Bank  and  NBB  Bank  entered  into  a 
separate  merger  agreement  providing  for 
the  merger  of  NBB  Bank  with  and  into 
Fleet  Bank.  As  a  result  of  the  Merger, 
Fleet  Bank  became  the  sponsor  of  the 
Plan.* 

3.  Under  the  terms  of  the  Agreement, 
on  the  effective  date  of  the  Merger, 
January  27, 1995  (the  Effective  Date), 
each  share  of  NBB  Stock  issued  and 
outstanding  immediately  prior  to  the 
Effective  Date  (except  treasury  shares, 
shares  held  by  NBB,  Fleet  or  any  of  their 
subsidiaries  in  a  fiduciary  capacity  or  as 
collateral  for  a  debt,  and  certain 
dissenting  shares)  was  converted,  at  the 
election  of  the  shareholder,  into  either 
cash  in  the  amount  of  $48.50  or  1.457 
shares  of  Fleet  Stock.  Each  shareholder 
also  received  0.28  Warrants  for  each 
share  of  NBB  Stock.  Each  Warrant 
confers  upon  its  holder  the  right  to 
acquire  one  share  of  Fleet  Stock  at  a 
purchase  price  of  $43,875.  Warrants 
may  be  exercised  at  any  time  during  the 
five-year  period  commencing  on  the 
first  anniversary  of  the  Effective  Date. 
The  Warrants  are  treated  as  separate 


''The  applicant  represents  that  the  NBB  Stock 
constituted  "qualifying  employer  securities"  Mrithin 
the  meaning  of  section  407(d)(S)  of  the  Act,  and 
therefore,  the  Plan's  ownership  of  such  stock 
satisfied  the  requirements  of  section  407(a)  of  the 
Act.  In  this  proposed  exemption,  the  Department 
expresses  no  opinion  as  to  whether  the 
requirements  of  section  407  of  the  Act  were 
satisfied. 

*llie  applicant  represents  that  each  shareholder 
of  NBB  Bank,  including  the  Plan,  was  entitled  to 
vote  on  the  Merger.  The  right  to  vote  the  Plan's  NBB 
Stock  tvas  passed  through  to  the  participants. 


securities  imder  federal  securities  laws 
and  are  traded  on  the  New  York  Stock 
Exchange  separately  frt)m  Fleet  Stock. 
The  applicant  represents  that  the 
Warrants  and  Fleet  Stock  issued  in 
connection  with  the  Merger  were  issued 
pursuant  to  an  appropriate  registration 
statement  filed  with  die  U.S.  Securities 
and  Exchange  Commission  prior  to  the 
Effective  Date. 

4.  The  applicant  represents  that 
immediately  prior  to  the  Effective  Date, 
the  Plan  held  126,061  shares  of  NBB 
Stock,  all  of  which  were  allocated  to 
participants'  accounts  under  the  Plan. 
The  Plan's  holdings  represented 
approximately  1.3%  of  the  total  issued 
and  outstanding  shares  of  NBB  Stock. 

5.  The  terms  of  the  Agreement 
required  the  termination  of  the  Plan 
upon  the  consummation  of  the  Merger.' 
In  preparation  for  the  termination  of  the 
Pl^,  and  the  subsequent  distribution  of 
the  particii}ants'  accounts,  NBB  Bank 
amended  the  Plan  to  permit  the 
participants  to  direct  the  Trustee  to 
exchange  the  NBB  Stock  allocated  to 
their  Plan  accounts  for  cash.  Fleet  Stock 
or  a  combination  thereof  in  accordance 
with  the  terms  of  the  Agreement.  The 
applicant  represents  that  in  order  to 
avoid  a  prohibited  transaction  imder 
section  406(a)(2)  of  the  Act,  the  Plan 
was  also  amended  to  direct  the  Trustee 
to  sell  the  Warrants  received  by  the  Plan 
as  soon  as  practicable.  ■" 

6.  Prior  to  the  Effective  Date,  each 
participant  in  the  Plan  received  written 
information  concerning  his/her  right  to 
elect  cash  or  Fleet  Stock  in  exchange  for 
the  NBB  Stock  allocated  to  his/her 
account,  and  an  election  form  to  be 
returned  to  the  ESOP  Committee."  The 


*The  applicant  represents  that  the  Plan  was 
terminated  effective  September  30, 1994.  The 
termination  was  approved  by  the  Internal  Revenue 
Service  by  letter  dated  June  12, 1995.  The  Plan 
currently  is  in  the  process  of  distributing  its  assets 
to  the  participants  and  beneficiaries. 

'"In  this  regard,  we  note  that  although  Plan 
provisions  directed  the  Trustee  to  sell  the  Warrants, 
the  Department  has  taken  the  position  that  a  trustee 
may  follow  such  plan  provisions  only  to  the  extent 
permitted  by  section  404(a)(1)(D)  of  the  Act,  i.e., 
insofar  as  such  plan  provisions  are  consistent  with 
the  provisions  of  Titles  I  and  TV  of  the  Act  For 
example,  if  a  conflict  between  the  prudence 
standard  and  plan  provisions  occurs,  section 
404(a)(1)(D)  requires  that  plan  provisions  give  way 
to  the  statutory  requirements.  'Thus,  in  this  case,  the 
Trustee  was  responsible  for  determining,  among 
other  things,  whether  following  such  provisions 
would  result  in  an  investment  decision  which 
would  be  prudent  for  the  Plan  and  would  produce 
a  result  which  would  be  for  the  exclusive  purpose 
of  providing  benefits  to  the  Plan  participants  and 
beneficiaries. 

'  ■  Out  of  over  300  Plan  participants,  only  14 
hiled  to  make  an  election.  As  to  these  participants, 
the  ESOP  Committee  directed  that  they  be  treated 
in  the  same  manner  as  non-Plan  holder*  of  NBB 
Stock  who  made  iu>  election.  Accordingly,  like  the 
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Plan  acquired  51,116  shares  of  Fleet 
Stock  and  cash  in  the  amount  of 
$4,412,384  as  a  result  of  the  Meiger.'^ 
The  Plan  also  acquired  35,295  Warrants. 
The  applicant  represents  that  the 
Warrants  were  automatically  issued  to 
each  shareholder  of  NBB  Stock  in 
connection  with  the  Merger  on  January 
27, 1995.  Thus,  the  Plan  did  not  make 
any  affirmative  decision  to  accept  the 
Warrants.  Pursxiant  to  the  terms  of  the 
Plan  as  amended,  the  Warrants  were 
sold  by  the  Trustee  in  a  blind 
transaction  on  the  open  market  on  April 
7, 1995,  for  a  price  equal  to  $4,428  per 
Warrant  or  $156,301.50  in  the  aggregate. 
This  amount  was  allocated  among  the 
Plan  participants'  accounts  in  the  same 
proportion  as  the  NBB  Stock  held  in  a 
participant's  account  immediately  prior 
to  the  Effective  Date  bore  to  the  total 
NBB  Stock  held  by  the  Plan  at  such 
time. 

7.  In  siunmary,  the  applicant 
represents  that  the  subject  transaction 
satisfied  the  criteria  contained  in 
section  408(a)  of  the  Act  because:  (a) 
The  Plan's  acquisition  and  holding  of 
the  Warrants  resvdted  from  an 
independent  action  of  NBB  as  a 
corporate  entity;  (b)  all  holders  of  NBB 
Stock,  including  the  Plan,  were  treated 
in  the  same  manner  in  connection  with 
the  Merger,  and  (c)  the  Warrants  were 
automatically  issued  to  the  Plan,  which 
made  no  affirmative  election  to  acquire 
the  Warrants. 

FOR  FURTHER  MFORMATKM  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/ or  section 
4975(c)(2)  of  the  Code  does  not  reheve 
a  fiduciary  or  other  party  in  interest  of 
disquaUfied  person  fit>m  certain  other 
provisions  of  the  Act  and/ or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 


non-Plan  holders  of  "no  election"  shares,  these 
participants  received  Fleet  Stock  in  connection 
with  the  Merger  pursuant  to  provisions  in  the 
Agreement  requiring  that  a  minimum  amount  of 
Fleet  Stock  be  issued  in  connection  with  the  Merger 
and  establishing  a  procedure  for  allocating  such 
Stock  among  the  holders  of  NBB  StocL 

■'The  applicant  represents  that  the  Fleet  Stock 
constitutes  "qualifying  employer  securities"  within 
the  meening  of  section  407(dX5)  of  the  Act  and. 
therefore,  the  Plan's  ownership  of  Fleet  Stock 
•atiafies  the  requirements  of  section  407(a)  of  the 
Act  In  this  proposed  exemption,  the  Department 
expresses  no  opinion  as  to  whether  the 
laquirements  of  section  407(a)  of  the  Act  are 


responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  tot  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2J  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  Interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  oXhet 
provisions  of  the  Act  and/ or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  appUcatlon  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC,  this  4th  day  of 
August,  1995. 

Ivan  Strasfield, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
(PR  Doc.  95-19663  Filed  S-8-95;  8:45  am] 
BHJJNQ  COOC  4S10-»-P 


[ProhMted  Transection  Exemption  95-87; 
Exemption  Appllcetlon  No.  0-09889,  et  el.] 

Grant  of  Individual  Exemptions; 
Bankers  Trust  Company 

agency:  Pension  and  Welfiare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  Individual  Exemptions. 

St)MMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 


Notices  were  published  in  the  Federsl 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  Cacts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
peraons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  comphed  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  tmless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713.  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treastuy  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a]  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836, 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  Hiey  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
I^ans. 

Bankers  Trust  Company  (Bankers 
Trust)  Located  in  New  York,  NY; 
Exemption 

(Prohibited  Transaction  Exemption  95-67; 
Exemption  Application  No.  D-09869] 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  frt>m  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
as  of  October  28, 1994,  to  the  cash  sale 
of  certain  structured  notes  (the  Notes) 
for  $432,131,250  by  three  collective 
investment  funds  for  which  Bankers 
Trust  acts  as  trustee  (the  Fimds)  to 
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Bankers  Tnist  New  Yoric  Corporation 
(BTNY),  a  party  in  interest  with  respect 
to  employee  benefit  plans  invested  in 
the  Funds,  provided  that  the  following 
conditions  were  met: 

(a)  Each  sale  was  a  one-time 
transaction  for  cash; 

(b)  Each  Fund  received  an  amoimt 
which  was  equal  to  the  greater  of  either: 
(i)  the  par  value  of  the  Notes  owned  by 
the  Fund  at  the  time  of  sale,  (ii)  the 
purchase  price  paid  by  the  Fund  for  its 
interest  in  each  of  the  Notes,  or  (ill)  the 
Cair  market  value  of  the  Notes  owned  by 
the  Fund,  as  determined  by  bid 
quotations  for  the  Notes  obtained  from 
independent  broker-dealere  at  the  time 
of  sale; 

(c)  The  Fimds  did  not  pay  any 
commissions  or  other  expenses  vidth 
respect  to  the  sale; 

(d)  Bankers  Trust,  as  trustee  of  the 
Funds,  determined  that  the  sale  of  the 
Notes  was  in  the  best  interests  of  each 
Fund,  and  the  employee  benefit  plans 
invested  in  the  Ftmd,  at  the  time  of  the 
transactions; 

(e)  Bankere  Trust  took  all  appropriate 
actions  necessary  to  safeguard  the 
interests  of  the  Funds,  and  the  employee 
benefit  plans  invested  in  the  Funds,  in 
connection  with  the  transactions;  and 

(f)  The  Funds  received  a  reasonable 
rate  of  return  during  the  period  of  time 
that  the  Funds  held  the  Notes, 

EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  October  28, 1994, 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  Jime 
15. 1995,  at  60  FR  31508. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

E.F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-fi«e  number.) 

Masik  Tool  and  Die  Corporation  Profit 
Sharing  Plan  (the  Plan)  Located  in 
Cadahy,  Wisconsin;  Exemption 

(Prohibited  Transaction  Exemption  95-68; 
Application  No.  D-09899) 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to:  (1)  The  past 
leasing  (the  Lease)  of  a  lathe  (the  Lathe) 
owned  by  the  Plan  and  certain 
individually-directed  accoimts  in  the 
Plan  (the  Accounts)  to  Masik  Tool  and 
Die  Corporation  (Masik),  a  party  in 
interest  with  respect  to  the  Plan;  and  (2) 
the  proposed  cash  sale  (the  Sale)  of  the 
Lathe  by  the  Accounts  to  Masik. 


This  exemption  is  conditioned  on  the 
following  requirements:  (1)  With  respect 
to  the  past  Lease — 

(a)  the  terms  and  conditions  of  the 
Lease  have  been  at  least  as  favorable  to 
the  Plan  and  the  Accotmts  as  those 
obtainable  in  an  arm's  length 
transaction  with  an  imrelated  party;  (b) 
the  value  of  the  Lathe  did  not  exceed 
twenty-five  percent  of  the  assets  of  the 
Plan  or  of  any  of  the  Accounts  at  any 
time  during  the  duration  of  the  Lease; 
(c)  an  independent,  qualified  fiduciary 
approved  of  the  Lease  on  behalf  of  the 
Plan  and  the  Accounts  and  has 
monitored  the  Lease  throughout  its 
entirety;  (d)  the  rental  amount  received 
by  the  Plan  and  the  Accounts  was  based 
upon  the  fair  market  rental  value  of  the 
Lathe;  and  (e)  within  ninety  days  of  the 
pubUcatlon  in  the  Federal  RegLrter  of 
the  grant  of  this  exemption,  Masik  files 
Forms  5330  with  the  Internal  Revenue 
Service  and  pay  all  applicable  excise 
taxes  that  are  due  by  reason  of  the  past 
prohibited  transactions,  which  are  not 
subject  to  this  exemption. 

(2)  With  respect  to  the  prospective 
Sale— 

(a)  the  terms  and  conditions  of  the 
Sale  are  at  least  as  favorable  to  the 
Accoimts  as  those  obtainable  In  an 
arm's  length  transaction  with  an 
unrelated  party;  (b)  the  Sale  is  a  one- 
time cash  transaction;  (c)  the  Accounts 
are  not  required  to  pay  any 
commissions,  costs  or  other  expenses  in 
connection  with  the  Sale;  (d)  the  Sale 
price  for  the  Lathe  is  based  upon  its  fair 
market  value  on  the  date  of  the  Sale  as 
determined  by  an  independent, 
qualified  appraiser;  and  (e)  within 
ninety  days  of  the  publication  in  the 
Federal  Register  of  the  grant  of  this 
exemption,  Masik  files  Forms  5330  with 
the  Internal  Revenue  Service  and  pay  all 
applicable  excise  taxes  that  are  due  by 
reason  of  the  past  prohibited 
transactions,  which  are  not  subject  to 
this  exemption. 

EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  June  1, 1988  with  respect 
to  the  Lease,  llie  exemption  is  effective 
as  of  the  date  of  the  grant  of  the 
exemption  with  respect  to  the  Sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  Notice  published 
on  April  27, 1995  at  60  FR  20767. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-fr«e  number.) 


The  Ammded  and  Restated  Profit 
Sharing  Retirement  Plan  for  Employees 
of  84  Lumlier  Company  (tlie  Profit 
Sharing  Plan)  and  The  Amended  and 
Restated  Savings  Fund  Plan  for 
Employees  of  84  Lumber  Company  (tlie 
Savings  Plan;  togethor,  the  Plans) 
Located  in  Eighty  Four,  Pennsylvania; 
Exemption 

(Prohibited  Transaction  Exemption  95-69; 

Exemption  Application  Not.  D-09945  and 

D-09946] 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  frtun  the  application 
of  section  4975  ef  the  Code,  by  reason 
of  section  4975(b)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to:  (1)  The 
extension  of  credit  by  84  Liunber 
Company  (Lumber)  to  the  Plans  in  the 
form  of  loans  (the  Loans)  with  respect 
to  Guaranteed  Investment  Contract, 
Number  CG0124601A  issued  by 
Executive  Life  Insurance  Company 
(ELIC)  to  the  Profit  Sharing  Plan  and 
Guaranteed  Investment  Contract  No. 
CG0124701A  (both  Contracts  together, 
the  GICs)  Issued  by  EUC  to  the  Savings 
Plan;  and  (2)  the  Plans'  potential 
repayment  of  the  Loans  (the 
Repayments),  provided:  (a)  All  terms  of 
such  transactions  are  no  less  favorable 
to  the  Plans  than  those  which  the  Plans 
could  obtain  in  arm's-length 
transactions  with  an  unrelated  party;  (b) 
no  interest  and/or  expenses  are  paid  by 
the  Plans;  (c)  the  Loans  are  made  with 
respect  to  amoimts  Invested  by  the 
Plans  in  the  GICs;  (d)  the  Repayments 
are  restricted  to  the  amoimts,  if  any, 
paid  to  the  Plans  after  the  date  of  the 
Loans  by  ELIC  or  other  responsible  third 
parties  with  respect  to  the  GICs  (the  GIC 
Proceeds);  (e)  the  Repayments  under 
each  Loan  will  not  exceed  the  total 
amount  of  the  Loan;  and  (f)  the 
Repayments  are  waived  with  respect  to 
the  amount  by  which  any  Loan  exceeds 
the  GIC  Proceeds. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  pubUshed  on  June 
15. 1995  at  60  FR  31515. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Universal  Underwriters  Group  Thrift 
Plan  (the  Plan)  Located  in  Overland 
Park,  Kansas;  Exemption 

[Prohibited  Transaction  Exemption  95-70; 

Application  No.  0-09947] 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
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of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  throt^  (E)  of 
the  Code  shall  not  apply  to:  (1)  The 
extensions  of  credit  (Uie  Loans)  to  the 
Plan  from  Univeraal  Underwriters 
Insurance  Company  (the  Employer), 
with  respect  to  a  guaranteed  investmoit 
contract  (the  GIC)  issued  by 
Confederation  Life  Insurance  Company 
(Confederation);  (2)  the  Plan's  potential 
repayment  of  the  Loans  upon  the  receipt 
by  the  Plan  of  payments  under  the  GIC: 
and  (3)  the  assignment  by  the  Plan  to 
the  Employer  of  all  claims  or  causes  of 
action  it  may  have  against  the  Plan's 
fanaet  GIC  placement  advisor  for 
recommending  that  the  Plan  purchase 
the  GIC;  provided  the  following 
conditions  are  satisfied: 

(A)  All  terms  and  conditions  of  such 
transaction  are  no  less  fevorable  to  the 
Plan  than  those  which  the  Plan  could 
obtain  in  arm's-length  transactions  with 
unrelated  parties; 

(B)  No  interest  or  expenses  are  paid 
by  the  Plan  in  connection  with  the 
proposed  transaction; 

(C)  The  Loans  will  be  repaid  only  out 
of  amounts  paid  to  the  Plan  by 
Confederation,  its  successors,  or  any 
other  responsible  third  party; 

(D)  Repayment  of  the  Loans  will  be 
waived  to  the  extent  that  the  Loans 
exceed  GIC  proceeds; 

(E)  A  qualified  independent  fiduciary 
will  represent  the  interests  of  the  Plan 
throughout  the  duration  of  the  proposed 
transaction;  and 

(F)  The  Employer's  recovery  resulting 
from  a  cause  of  action  assigned  to  the 
Employer  by  the  Plan  will  be  limited  to 
the  amount  necessary  to  pay  for 
litigation  expenses  and  to  pay  off  the 
Plan's  outstanding  Loan  balance  and 
any  excess  recovery  will  be  transferred 
back  to  the  Plan. 

WfVTTEN  COMMEMTS:  The  Department 
received  a  total  of  6  written  comments. 
All  6  commentators  urged  the 
Department  to  grant  the  exemption.  No 
commentators  requested  a  hearing. 

After  giving  full  consideration  to  the 
entire  record,  including  the  written 
comments,  the  Department  has 
determined  to  grant  the  exemption. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  Notice  published 
on  June  7. 1995,  at  60  FR  30109. 
FOR  FURTHER  INFORMATION  CONTACT: 
Virginia ).  Miller  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 

General  Infionnation 

The  attention  of  interested  persons  is 
directed  to  the  following: 


(1)  The  feet  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disquahfied  person  from  certain  other 
provisions  to  which  the  exemptions  do 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(l)(6)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  excliisive  benefit  of  the 
employees  of  the  employer  maintAining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC,  this  4th  day  of 
August,  1995. 
Ivan  Siraafeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 

[FR  Doc.  95-19664  Filed  6-6-95:  8:45  am] 
BMJJNG  COOE  4«10-2»-P 


[Prolill>n8d  Transaction  Exemption  95-68] 

Mellon  Bank,  NJV.,  and  its  Afflllatas 
(Mellon) 

AGENCY:  Department  of  Labor. 
ACTION:  Notice  of  Technical  Correction. 

On  July  12, 1995,  the  Department  of 
Labor  (the  Department)  published  in  the 
Federal  Register  (60  FR  35933)  an 
individual  exemption  which  permits: 
(1)  the  piux:hase  and  sale  of  securities, 
including  the  common  stock  of  Mellon 
Bank  Corporation  (MBC  Stock),  between 
various  Indexed  Accoimts.  as  defined 
therein,  which  are  sponsored, 
maintained,  trusteed,  or  managed  by 
Mellon;  (2)  the  ptirchase  and  sale  of 
securities,  including  MBC  Stock, 


between  Indexed  Accounts  and  various 
large  accoimts  (the  Large  Accounts),  as 
defined  therein,  pursuant  to  portfolio 
restructuring  programs  for  the  Large 
Accoujits;  and  (3)  the  acquisition, 
holding  or  disposition  of  MBC  Stock  by 
Indexed  Accounts  for  the  purpose  of 
maintaining  strict  quantitative 
conformity  with  the  relevant  index 
upon  which  the  Indexed  Accotmt  is 
based. 

With  respect  to  Section  rV(e),  the  first 
full  sentence  in  the  second  column  on 
60  FR  35935.  relating  to  the  definition 
of  a  "Large  Account"  for  purposes  of  the 
exemption,  should  read  as  follows: 

".  .  .  As  noted  in  Section  1(h)(4).  a 
"Large  Account"  shall  only  be  an 
account .  .  .  etc." 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
E.F.  Williams,  of  the  Department,  at 
(202)  219-8194. 

Signed  at  Washington,  D.C.,  this  4th  day  of 
August,  1995. 
Ivan  L.  Strasisld, 

Director,  Office  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
(FR  Doc  95-19665  Filed  8-6-95:  8:45  am] 
BNJJNQ  COOe  4S10-2S-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Record  Schedules;  Availability  and 
Request  for  Comments 

AQBtCY:  National  Archives  and  Records 

Administration,  Office  of  Records 

Administration. 

ACTION:  Notice  of  availabiUty  of 

proposed  records  schedules:  request  for 

comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant  , 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  Propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before 
September  25, 1995.  Once  the  appraisal 
of  the  records  is  completed,  NARA  will 
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send  a  copy  of  the  schedule.  The 
requester  will  be  given  30  days  to 
submit  comments. 

ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR).  National 
Archives  and  Records  Administration, 
College  Park,  MD  20740.  Requesters 
must  cite  the  control  number  assigned 
to  each  schedule  when  requesting  a 
copy.  The  control  nimiber  appears  in 
the  parentheses  immediately  after  the 
name  of  the  requesting  agency. 
SUPPtEMENTARY  INFORMATION:  Each  year 
U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the,  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  accoimt  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Government's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  niunber  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Fiuther  information  about 
the  disposition  process  will  be 
furnished  to  eadi  requester. 

Schedules  Pending 

1.  Department  of  Agriculture, 
Consolidated  Farm  Services  Agency 
(Nl-145-95-1).  Administrative 
Management  records. 

2.  Department  of  the  Army  (Nl-AU- 
95-5).  Accelerated  dt»Lruction  of 
temporary  indexes  and  related  files 
relating  to  investigative  activities. 

3.  Department  of  Health  and  Htmian 
Sovices,  Administration  for  Children 


and  Famihes  (Nl-102-93-1).  Program 
evaluation  working  files  of  the  Office  of 
Child  Development,  1971-74. 

4.  Department  of  the  Interior,  Bureau 
of  Reclamation  (Nl-115-94-1,  Nl-115- 
94-2,  Nl-115-94-3,  and  Nl-115-94-9). 
General  records  pertaining  to 
administrative,  financial,  and  personnel 
management. 

5.  Department  of  Justice  (N 1-60-95- 
5).  Swine  flu  administrative  claim  file 
case  tracking  system. 

6.  Department  of  Justice,  Bureau  of 
Prisons  (Nl-129-95-3).  Requests  by 
Federal  agencies  to  waive  purchases 
from  Federal  Prison  Industries. 

7.  Department  of  State,  Bureau  of 
Politico-Military  Affaire  (Nl-59-95-13). 
Routine,  facilitative,  and  duplicative 
records  relating  to  export  policy. 

8.  Department  of  State,  Bureau  of 
Economic  and  Business  Affairs  (Nl-59- 
94-25,  -27,  and  -28).  Routine, 
facilitative,  and  duplicative  records 
relating  to  trade  and  commercial  affairs. 

9.  Department  of  State,  Office  of  the 
Legal  Adviser  (Nl-76-95-1).  Records 
relating  to  the  Heathrow  arbitration. 

10.  Department  of  Transportation, 
Office  of  the  Secretary  (Nl-398-93-1). 
Employee  fitness  center  data 
information  system. 

11.  Department  of  Transportation, 
Office  of  the  Secretary  (Nl-398-94-4). 
Routine  and  facilitative  files  concerning 
commercial  space  program  activities. 
Substantial  program  records  are 
proposed  for  permanent  retention. 

12.  Department  of  Treasury  of  the 
Office  of  Federal  Financing  Bank.  (Nl- 
56-94-1).  Loan  Administration  Files 
and  Office  Administration  Files. 

12.  Department  of  Treasury,  Internal 
Revenue  Service  (Nl-58-95-1). 
Applications  to  participate  in  the  tax 
return  electronic  filing  programs. 

14.  Census  Bureau,  Geography 
Division  (Nl-29-95-1).  Cronaflex 
(mylar)  county,  Place,  and  metropolitan 
maps  of  the  1980  decennial  census. 
Microform  maps  are  scheduled  as 
permanent. 

15.  Environmental  Protection  Agency 
(Nl-412-94-2).  Electronic  records, 
pollution  enforcement  and  removal 
actions,  and  revised  dispositions  of 
various  agencywide  textual  records. 

16.  National  Archives  and  records 
Administration  (N2-30-92-1). 
Accessioned  records  of  the  Bureau  of 
Public  Roads  relating  to  road 
construction  and  war  material  surplus 
that  were  reappraised  as  temporary. 

17.  Peach  Corps  (Nl-490-95-11). 
Trainee  Request  Handbooks. 

18.  Small  Business  Administration, 
Office  of  Disaster  Assistance  (Nl-309- 
95-1).  Listings  of  employment  history  of 
disaster  employees. 


19.  Tennessee  Valley  Authority  (Nl- 
142-94-5).  Records  from  the  Division  of 
Air  and  Water  Resources  determined 
during  archival  processing  to  lack 
sufficient  archivial  value  to  warrant 
permanent  retention. 

20.  United  States  Information  Agency- 
(Nl-306-94-5).  Routine,  facilitaUve. 
and  duplicative  records  relating  to 
overseas  broadcasting. 

Dated:  August  1, 1995. 
JohnW.Carlin, 
Archivist  of  the  United  States. 
(FR  Doc.  95-19569  Filed  8-6-95;  8:45  am] 
BtLUNG  CODE  7S1S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-245, 50-338] 

Northeast  Nuclear  Energy  Co. 
(Millstone  Nuclear  Power  PianQ, 
(License  Nos.  DPR-21,  DPR-65); 
Issuance  of  Director's  Decision  Under 
10  CFR  2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Enforcement,  has 
issued  a  decision  concerning  the 
Petitions  filed  by  Mr.  Anthony  J.  Ross 
(Petitioner)  on  August  7, 1993  and  May 
23,  1994,  as  supplemented  by  a  letter 
from  Petitioner  on  August  17, 1994.  The 
Petition  dated  August  7, 1993  requested 
that  the  Executive  Director  for 
Operations  take  escalated  enforcement   ~ 
action  with  regard  to  alleged  violations 
at  Millstone  Nuclear  Power  Station. 
Specifically,  Petitioner  requested  that  a 
Severity  Level  n  violation  be  issued 
against  his  department  manager  and  a 
Severity  Level  III  violation  be  issued 
against  his  first-line  supervisor  for 
apparent  violation  of  the  provisions  of 
10  CFR  50.7.  that  sanctions  be  instituted 
against  these  individuals  for  engaging  in 
deliberate  misconduct  as  described  in 
10  CFR  50.5,  and  that  the  first-line 
supervisor  be  removed  from  his  position 
until  a  satisfactory  solution  to  the 
problem  can  be  achieved. 

On  May  23, 1994,  Petitioner  filed 
another  Petition,  requesting  that  the 
NRC  issue  a  Severity  Level  n  violation 
and  other  sanctions  against  the 
Maintenance  Manager  at  the  Millstone 
plant  (Unit  1)  and  remove  the 
Maintenance  Manager  from  his  position 
imtil  resolution  of  the  issues  raised  in 
his  complaint.  This  additional  Petition 
was  supplemented  on  August  17, 1994 
in  which  Petitioner  requested  that 
Severity  Level  I  violations  and  other 
sanctions  be  issued  against  the  Senior 
Vice  President  and  the  Chief  Executive 
Officer  at  Millstone  and  that  these 
individxuils  be  removed  from  their 
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positions  until  a  satisfactory  solution  to 
the  problem  can  be  achieved. 

Based  on  a  review  of  Petitioner's 
request  and  supplemental  submission, 
the  Licensee's  responses  dated  October 
12, 1993,  August  4, 1994,  and  March  15, 
1995.  the  report  of  NRC's  Office  of 
Investigations  (01  Report  No.  1-93-044). 
and  the  decisions  of  die  Department  of 
Labor  on  complaints  filed  by  the 
Petitioner  in  these  cases,  the  Director, 
Office  of  Enforcement,  has  denied  these 
Petitions.  The  reasons  for  the  denial  are 
explained  in  the  "Director's  Decision 
under  10  CFR  2.206"  {DI>-95-17)  which 
is  available  for  public  inspection  in  the 
Commission's  Public  Document  Room 
at  2120  L  Street,  NW,  Washington,  DC 
20555. 

A  copy  of  this  Decision  will  be  filed 
with  the  Secretary  for  the  Commission's 
review  in  accordance  with  10  CFR 
2.206.  As  provided  by  this  regulation, 
the  Decision  will  constitute  the  final 
action  of  the  Commission  25  days  after 
the  date  of  issuance  of  the  Decision 
unless  the  Commission  on  its  own 
motion  institutes  a  review  of  the 
Decision  within  that  time. 

For  tlie  Nuclear  Regulatory  Commission. 
Dated  at  Rockville.  MD,  this  2nd  day  of 
August.  1995. 

Janm  I  ielwii  iimi.  Director, 

Office  of  Enforcement. 

(nt  Doc  9&-19636  Piled  fr-«-9S:  8:45  am] 


ID0CiwtN0.5»-246] 

NorttMSSt  NuclMT  Energy  Co.; 
(MHIstoM  Nuclear  Power  Station.  Unit 
1)  (Ucenae  No.  DRP-21);  laauance  of 
DIrector'a  Deciaion  Under  10  CFR 
2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  ^iforcement,  has 
Issued  a  decision  concemiug  the 
Petition  filed  by  Mr.  Clarence  O. 
Reynolds  (Petitioner)  dated  August  22, 
1993,  as  supplemented  by  letters  dated 
October  19, 1993,  June  29, 1994,  and 
August  17, 1994.  fhe  Petition  requested 
that  the  Executive  Director  for 
Operations  take  immediate  escalated 
enforcement  action  with  regard  to 
Millstone  Nuclear  Power  Station  Unit  1. 
Specifically,  Mr.  Reynolds  requested 
that  multiple  Severity  Level  II  and  III 
violations  be  issued  against  the 
Millstone  Unit  1  Maintenance 
Department,  that  susjransions  of 
Maintenance  Department  Management 
be  Instituted  pending  a  complete 
investigation,  and  that  the  Executive 
Director  for  Operations'  (EEXD's)  office 
insist  that  Mr.  Reynolds  be  immediately 


reinstated  as  maintenance  mechanics 
pending  this  investigation. 

Based  on  a  review  of  Petitioner's 
request  and  supplemental  submission, 
the  Licnesee's  responses  dated  October 
25, 1993,  August  16, 1964,  and  January 
27  and  March  16, 1995.  the  report 
officer  of  investigations  (OI  Report  No. 
l-g3-047R),  and  the  decision  of  the 
Department  of  Labor  on  Petitioner's 
complaint,  the  Director,  Office  of 
Enforcement,  has  denied  these  Petitions. 
The  reasons  for  the  denial  are  explained 
in  the  "Director'  Decision  under  10  CFR 
2.206"  (DD-95-16)  which  is  available 
for  public  inspection  in  the 
Commission's  Public  Document  Room 
at  2120  L  Street,  NW.,  Washington,  DC 
20555. 

A  copy  of  this  Decision  will  be  filled 
with  the  Secretary  for  the  Commission's 
review  in  accordance  with  10  CFR 
2.206.  As  provided  by  this  regulation, 
the  Decision  will  constitute  the  final 
action  of  the  Commission  25  days  after 
the  date  of  isstiance  of  the  Decision 
unless  the  Commission  on  its  own 
motion  institutes  a  review  of  the 
Decision  within  that  time. 

Dated  at  Rockville,  MD  this  2nd  day  of 
August  1995. 

For  the  Nuclear  Regulatory  Commission. 

James  Ueberman, 

Director,  Office  of  Enforcement. 

[FR  Doc  95-19635  Filed  8-e-95;  8:45  am] 

aajjNQ  COM  7aao-oi-«i 
(DockM  No.  72-0  (50-267)] 

Put}llc  Service  Company  of  Colorado, 
Fort  St  Vrain  Independent  Spent  Fuel 
Storage  Installation;  Issuance  of 
Amendment  to  Materials  License  SNM- 
2504 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  1  to  Materials 
License  No.  SNM-2504  held  by  the 
Public  Service  Company  of  Colorado 
(PSC)  for  the  receipt,  possession, 
storage,  and  transfer  of  spent  fuel  at  the 
Fort  St.  Vrain  (FSV)  Nuclear  Power 
Plant  site  in  an  Independent  Spent  Fuel 
Storage  Installation  (ISFSI),  located  on 
the  high  plains  in  Weld  Coimty, 
Colorado,  55  kilometers  (35  miles)  north 
of  Denver,  Colorado.  The  amendment  is 
efiiectlve  as  of  the  date  of  issuance. 

By  applications  dated  July  21,  and 
August  24, 1994,  PSC  requested 
amendments  to  its  license  for  the  ISFSI 
to  allow  (1)  the  construction  of  new  gas 
lines  for  the  purpose  of  repowering  the 
FSV  power  station  and  (2)  the  drilling 
of  new  gas  wells  near  the  ISFSI.  These 
amendments  are  required  by  ISFSI 
License  Condititni  16.  which  states: 


— ^No  new  gas  or  oil  pipelines  shall  be 
installed  within  one-half  mile  of  the 
ISFSI  without  prior  approval  as 
evidenced  by  a  license  amendment." 
Therefore,  this  amendment  allows 
construction  of  gas  pipelines  and  new 
wells  as  described  in  the  PSC 
applications  dated  July  21,  and  August 
24, 1994. 

A  safety  evaluation  report  prepared  by 
NRC  staff  concludes  that  there  is 
reasonable  asstirance  that  the  public 
health  and  safety  vdll  remain  protected 
by  activities  authorized  by  this  license 
amendment  and  that  the  environmental 
impact  will  remain  insignificant. 

The  Commission  has  determined  that 
the  amendment  applications  comply 
with  the  standards  and  requirements  of 
the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chap.  I,  which  are  set  forth  in 
the  hcense  amendment. 

The  Commission  has  determined  that 
the  amendment  does  not  involve 
significant  new  safety  information  of  a 
type  that  differs  from  any  evaluated  by 
previous  Commission  safety  review.  It 
does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident.  It  does  not  involve  a 
significant  decrease  in  a  safety  margin. 
Thus,  it  does  not  involve  a  significant 
hazards  consideration.  Therefore,  the 
Commission  has  determined  that  the 
amendment  does  not  present  a  genuine 
issue  as  to  whether  the  health  and  safety 
of  the  public  vdll  be  significantly 
affected  and  that  prior  public  notice  of 
the  amendment  is  not  required  under  10 
CFR  72.46(b)(2).  Notice  is  hereby  given 
of  the  right  of  Interested  persons  to 
request  a  hearing  on  whether  the  action 
should  be  rescinded  or  modified. 

The  Commission  has  also  determined 
that  the  issuance  of  the  amendment  will 
not  residt  in  any  significant 
environmental  impact  and  that, 
pursuant  to  10  CFR  51.21,  an 
environmental  assessment  need  not  be 
prepared  in  connection  with  issuance  of 
the  amendment.  In  support  thereof,  the 
Commission  has  concluded  that  this 
revision  of  the  Materials  License  does 
not  involve  any  changes  in  the  scope  or 
type  of  operations  presently  authorized 
by  the  license.  Furdier,  the  Commission 
notes  that  (1)  the  integrity  of  the  ISFSI 
is  not  threatened  as  a  result  of  the 
activities  to  be  conducted  under  the 
amendment,  and  \,^)  the  work 
authorized  imder  the  amendment  is  to 
take  place  within  the  owner-controlled 
area,  an  area  previously  disturbed  as 
part  of  construction  and  subsequent 
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decommissioning  of  FSV  as  well  as  the 
ISFSI.  In  light  of  the  foregoing,  this 
amendment  meets  the  conditions  that  (1) 
there  is  no  significant  change  in  the 
types  or  significant  increase  in  the 
amoimts  of  any  effluent  that  may  be 
released  ofbite,  (il)  there  is  no 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure,  (ill)  there  is  no  significant 
construction  impact,  and  (iv)  there  is  no 
significant  Increase  in  the  potential  for, 
or  consequences  from  radiological 
accidents.  Therefore,  the  categorical 
exclusion  in  10  CFR  51.22(c)(ll)  appUes 
and  neither  an  environmental 
assessment  nor  an  environmental 
Impact  statement  is  required  for  this 
action. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  amendment 
applications  amendment  dated  Jidy  21. 
and  August  24, 1994,  and  (2)  additional 
information  dated  July  12, 1995.  These 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room  located  at  the  Gelman  Building, 
2120  L  Street,  NW,  Washington,  DC,  and 
at  the  Local  Public  Document  Room  at 
the  Weld  Coimty  District  PubUc  Library, 
23rd  Avenue  Branch,  Greeley,  Colorado 
80631. 

Dated  at  Rockville,  MD,  this  31st  day  of 
July  1995. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Travera, 

Director,  Spent  Fuel  Project  Office.  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
(FR  Doc.  95-19637  Filed  8-6-95;  8:45  am) 
HUMO  CODE  78M-ei-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

agency:  Office  of  Peraonnel 

Management. 

action:  Notice. 

SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  imder  Schedules  A 
and  B,  and  placed  under  Schedule  C  in 
the  excepted  service,  as  required  by 
Qvil  Service  Rtde  VI.  Exceptions  from 
the  Competitive  Service. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Paige,  (202)  606-0830. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  published  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  imder 
the  Excepted  Service  provisions  of  5 
CFR  part  213  on  June  22, 1995  (60  FR 
32568).  kidlvidual  authorities 
established  or  revoked  under  Schedules 
A  and  B  and  established  under 


Schedule  C  between  June  1. 1995,  and 
June  30, 1995,  appear  in  the  listing 
below.  Future  notices  will  be  published 
on  the  fourth  Tuesday  of  each  month,  or 
as  soon  as  possible  thereafter.  A 
consoUdated  listing  of  all  authorities  as 
of  June  30  will  also  be  published. 

Schedule  A 

No  Schedule  A  authorities  were 
estabUshed  or  revoked  in  June  1995. 

Schedule  B 

No  Schedule  B  authorities  were 
established  or  revoked  in  June  1995. 

Schedule  C 

The  following  Schedule  C  authorities 
were  established  in  June  in  1995. 

Consume  Product  Safety  Commission 

Special  Assistant  to  the 
Commissioner.  Effective  June  2, 1995. 

Special  Assistant  to  the 
Commissioner.  Effective  June  2, 1995. 

Department  of  Agriculture 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Congressional  Relations. 
Effective  June  22, 1995. 

Department  of  the  Army  (DOD) 

Special  Assistant  for  Policy  to  the 
Secretary  of  the  Army.  Effective  June  8, 
1995. 

Department  of  Commerce 

Director  of  Congressional  Affairs  to 
the  Under  Secretary  for  International 
Trade,  International  Trade 
Administration.  Effective  June  2,  1995. 

Speechwriter  to  the  Director,  Office  of 
Public  Affairs.  Effective  June  8, 1995. 

Confidential  Assistant  to  the 
Counselor  to  the  Department  of 
Commerce.  Effective  June  22, 1995. 

Deputy  Director,  Office  of  Business 
Liaison  to  the  Director,  Office  of 
Business  Liaison.  Effective- Jime  22, 
1995. 

Sp>ecial  Assistant  to  the  Director, 
Office  or  Business  Liaison.  Effective 
June  29, 1995. 

Department  of  Defense 

Special  Assistant  to  the  Assistant 
Secretary  of  Defense,  International 
Security  Policy.  Effective  June  5, 1995. 

Department  of  Education 

Confidential  Assistant  to  the  Special 
Assistant,  Office  of  the  Secretary. 
Effective  June  22, 1995. 

Department  of  Energy 

Staff  Assistant  to  the  Assistant 
Secretary  for  Energy  Efficiency  and 
Renewable  Energy.  Efiiective  June  5, 
1995. 

Staff  Assistant  to  the  Assistant 
Secretary  for  Energy  Efficiency  and 


Renewable  Energy.  Effective  June  5, 
1995. 

Staff  Assistant  to  the  Director,  Office 
of  Nuclear  Energy.  Effective  June  9, 
1995.  ^ 

Staff  Assistant  to  the  Principal  Deputy 
Assistant  Secretary  for  Congressional 
and  Intergovernmental  Afiidrs.  Effective 
June  9, 1995. 

Staff  Assistant  to  the  Assistant 
Secretary  for  PoUcy.  Effective  June  9. 
1995. 

Department  of  Health  and  Human 
Services 

Staff  Assistant  for  Liaison  to  the 
Associate  Commissioner  for  Legislative 
Affairs.  Effective  June  5, 1995. 

Department  of  Housing  and  Urban 
Development 

Staff  Assistant  to  the  Secretary  of 
Housing  and  Urban  Development. 
Effective  June  2, 1995. 

Staff  Assistant  to  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  Effective  June  5, 1995. 

Staff  Assistant  to  the  General  Counsel 
Effective  June  8, 1995. 

Deputy  Assistant  Secretary  for  Public 
Affairs  to  the  Assistant  Secretary  for 
Public  Affairs.  Effective  June  22, 1995. 

Special  Projects  Officer  to  the 
Secretary's  Representative,  Mid-Atlantic 
Office.  Effective  June  22,  1995. 

Assistant  for  Congressional  Relations 
to  the  Deputy  Assistant  Secretary  for 
Congressional  Relations.  Effective  June 
22, 1995. 

Special  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
June  22, 1995. 

Special  Assistant  to  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  Effective  June  29, 1995. 

Department  offustice 

Special  Assistant  to  the  Director, 
Violence  Against  Women  Program. 
Effective  June  12. 1995. 

Public  Affairs  Specialist  to  the 
Director,  Office  of  Public  Aflialra. 
Effective  June  29, 1995. 

Department  of  Labor 

Legislative  Officer  to  the  Assistant 
Secretary  for  Congressioflal  and 
Intergovernmental  Affairs.  Effective 
June  29, 1995. 

Department  of  Transportation 

Congressional  Liaison  Officer  to  the 
Assistant  Administrator  for  Government 
and  Indian  Affairs.  Effective  June  8, 
1995. 

Department  of  the  Treasury 

Deputy  to  the  Assistant  Secretary 
(Legislative  Affairs  and  PubUc  Liaison). 
Effective  June  29, 1995. 
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Senior  Advisw  to  the  Deputy 
Assistant  Secretary  (Federal  Finance). 
Effective  June  29, 1995. 

General  Services  Administration 

Speical  Assistant  to  the  Associate 
Administrator  for  FTS  2000.  Effoctive 
June  12, 1995. 

Office  of  the  United  States  Trade 
liBpresentative 

Deputy  Assistant  U.S.  Trade 
Representative  for  Congressional  Afiiairs 
to  the  As«stant  U.S.  Trade 
Representative  for  Congressional 
Affdrs.  Efiisctive  June  22. 1995. 

Securities  and  Exchange  Conunission 

Confidential  Assistant  to  the  Chief  of 
Staff.  Effective  Jime  22, 1995. 

U.S.  International  Trade  Convnission 

Staff  Assistant  to  the  Conunissioner. 
Effective  June  22. 1995. 

United  States  Information  Agency 

Deputy  Director  to  the  Director,  Office 
of  Arts  America.  Effective  Jtme  21, 1995. 

Uruted  States  Tax  Court 

Secretary  (confidential  Assistant)  to 
the  Judge.  Efiiective  June  30, 1995. 

AmfaOTtty.  5  U.S.C  3301  and  3302;  B.O. 
10577.  3  CFR  1954-1958  Cranp.,  P.218. 

Office  of  Penoimel  Management 
LMTiaiM  A.  Graen, 
Deputy  Director. 
(PR  Doc  95-19630  Filed  8-8-95;  8:45  am] 


Seriee  Consoildaliofi 

AOBICY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  proposing  to 
simplify  the  Federal  position 
classification  structure  by  reducing  the 
number  of  occupational  series  from  442 
to  about  74.  « 

DATES:  Written  comments  must  be 
received  on  or  before  October  10, 1995. 
ADDRESSES:  Send  written  comments  to 
Michael  D.  Qogston,  Assistant  Director 
for  Classification,  Office  of  Personnel 
Management,  Room  7H29, 1900  E  Street 
NW.,  Washington,  DC  20415  (FAX  202- 
606-4891). 

FOR  FURTHER  MFORMATKM  CONTACT: 
Terr!  Jurkofsky  on  202-606-1721  or 
Raymond  E.  Moran  on  202-606-2970, 
or  FAX  202-606-4891 . 
SUPPLEMENTARY  INFORMATKM:  The 
General  Schedule  comprises  442 
occupational  series  within  22 


occupational  groups  (job  families.)  An 
example  of  an  occupational  group  is  the 
GS-400,  Biological  Sciences  Group; 
within  the  GS-400  group,  there  are  34 
occupational  series  such  as  the 
Microbiology  Series,  Forestry  Series, 
Range  Technician  Series,  etc.  To 
simplify  the  Federal  position 
classification  structure,  the  NPR 
recommended  reducing  the  niunber  of 
occupational  series  by  one-half  or  more. 

Over  the  past  year  and  a  half,  an  ad 
hoc  discussion  group  of  OPM  staff, 
representatives  of  the  Interagency 
Advisory  Group  executive  coimnittee, 
and  Federal  imions  met  to  explore 
issues  and  approaches  to  series 
consolidation.  The  group  generally 
agreed  that  we  should  simplify  the 
structure  and  that  we  shoidd  look  at 
significant,  not  incremental, 
consolidation.  The  discussion  group 
considered  a  number  of  approaches 
using  the  NPR  goals,  and  concepts  such 
as  equity,  clarity,  and  utility  as  guiding 
principles. 

OPMPropoeal 

Retain  20  of  the  cxurent  22 
occupational  groups  and  merge  the 
series  within  each  of  the  occupational 
groups  into  one  of  four  categories: 
Professional.  Administrative.  Technical, 
and  Clerical.  For  example,  under  the 
proposal  we  would  merge  the  34 
professional  and  technical  series  within 
the  Biological  Sciences  Group  into  two: 
Biological  Sciences  Professional  and 
Biological  Sciences  Technical.  (There 
are  no  administrative  or  clerical 
occupations  in  this  group.) 

This  reduces  the  number  of  series 
from  442  to  about  74.  It  treats 
occupations  similarly  and  provides  an 
occupational  breakout  that  remains 
famihar  and  understandable  to  Federal 
managera  and  employees.  When  set  up, 
agencies  would  be  required  to  use  the 
series  structure  for  official  classification 
actions.  Under  the  proposal,  however, 
agencies  can  retain  indefinitely  some  or 
all  of  the  442  occupational  series 
designations  and  titles  for  internal  use 
if  it  suits  their  nseds. 

The  current  occupational  series  codes 
will  be  provisionally  retained  as  "job 
codes."  Agencies  Mdll  tie  required  to 
report  job  codes  in  Govemmentwide  - 
data  collection  efforts,  including 
submissions  to  the  Central  Personnel 
Data  File.  The  detailed  information 
available  from  these  job  codes  is  needed 
for  workforce  analysis,  pay 
comparability,  and  special  rate 
determinations.  Meanwhile,  we  will 
explore  the  issue  of  alternate  means  of 
storing  and  collecting  occupational  data 
for  these  purposes  with  staff  of  the 
various  agencies. 


We  are  also  proposing  to  abolish  the 
GS-000,  Miscellaneous  Occupations 
Group  and  the  GS-700,  Veterinary 
Medical  Science  Group.  The  series 
currently  classified  in  the  GS-000 
miscellweous  group  would  be  placed  in 
one  of  the  remaining  20  occupational 
groups;  two  of  the  three  GS-700 
veterinary  occupational  series  would  be 
placed  under  the  renamed  GS-600 
Medical  and  Health  Group  and  the  GS- 
799  student  trainee  series  would  be 
abolished  (See  Administrative  Items 
below). 

We  expect  to  retain  most  of  the 
existing /unctiona7  classification  guides 
such  as  Uie  Research  Grade  Evaluation 
Guide,  the  General  Schedule 
Supervisory  Guide,  and  the  Office 
Automation  Guide,  and  to  develop  new 
classification  standards  that  comport 
with  the  revised  group  and  series 
structure.  In  the  fiiture,  when  OPM 
issues  a  new  broad  standard,  it  will 
cancel  and  supersede  any  existing 
occupationally  spedfic  standards 
covering  the  same  work.  For  example, 
when  we  issue  a  new  standard  in  final 
form  for  the  GS-400  Biological  Sciences 
Professional  Series  it  will  cancel  and 
supersede  all  specific  standards  in  the 
GS-400  Biological  Sciences  Group  such 
as  the  standards  covering  the  Forester 
Series,  the  Wildlife  Biologist  Series,  etc. 

Administrative  Items 

1.  Several  occupational  group  titles 
would  resiilt  in  awkward,  vague,  or 
inappropriate  group  and  series  titles. 
We  are  proposing  the  follov«ring  changes: 


Current  occupational 

Proposed  occupa- 

Qrotp name 

tional  group  name 

QS-1W  Social 

QS-100  Social 

Science,  Psychol- 

Science. 

ogy,  and  Welfare. 

QS-200  Personnel 

GS-200  Human  Re- 

Management and 

sources  Manage- 

Industrial  Relations. 

menL 

GS-300  General  Ad- 

GS-300  Management 

mnistration.  Cleri- 

and Office  Services 

cal,  and  Office 

Services. 

QS-600  Accounting 

GS-600  Financial 

and  Budget 

Management 

GS-600  Medk»l. 

GS-600  Medical  and 

Hospital,  Dental, 

Health. 

and  Public  Health. 

GS-«00  Legal  and 

GS-000  Legal. 

Kindred. 

GS-1 600  Equipment. 

GS-1 600  Equipment 

FaciNlies.  and  Serv- 

and FadlNies. 

ices. 

GS-1800  Investiga- 

GS-1800 Protective 

tions. 

Service. 

GS-ig00  Quality  As- 

GS-ig00 Quality  As- 

surance, inspec- 

surance. 

tion,  and  Grading. 

2.  We  are  proposing  to  abolish  the 
GS-000  Miscellaneous  Occupations 
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Group  and  to  place  each  of  the  26 
miscellaneous  series  in  an  occupational 
group  that  best  covers  its  vfork.  The 
exact  placement  of  each  series  is  as 
follows: 

GS-lOO  Special  Science  Ckoup: 
Community  Planning,  Community 
Planning  Technician;  Outdoor 
Recreation  Planning;  Sports  Specialist; 
Chaplain. 

GS-900  Legal  Group:  Foreign  Law 
Specialist. 

GS-1000  Information  and  Arts  (koup: 
Qothing  Design;  Guide. 

GS-llOO  Business  and  Industry 
(koup:  Bond  Sales;  Funeral  Directing. 

GS-1800  Protective  Service  Ooup: 
Correctional  Institution  Administration 
Series;  Correctional  Officer;  Safety  and 
Occupational  Health  Management; 
Saisty  Technician:  Park  Ruoger; 
Environmental  Protection  Specialist; 
Environmental  Assistant;  Fingerprint 
Identification  Series;  Security 
Administration;  Fire  Protection  and 
Prevention;  United  States  Marshal; 
Police;  Nuclear  Materials  Courier 
Service;  Security  Guard;  Security 
Clerical  and  Assistance. 

3.  There  are  a  few  occupations  and 
grade  levels  that  are  difficult  to 
categorize  because  of  an  anomaly  in  the 
current  PATC  identifier,  i.e.,  some 
occupations  are  identified  as  clerical  up 
to  a  certain  grade  and  technical  above 
the  grade.  We  will  study  this  issue  and 
provide  instructions  at  a  later  date. 

4.  We  plan  to  time  the 
implementation  of  changes  in 
classification  that  will  ronilt  fitnn  series 
consolidation  to  coincide  with  another 
mass  change  (e.g.,  locality  pay 
increases).  This  will  eliminate  the  need 
to  issue  a  separate  personnel  action  to 
effect  the  change  in  classification.  We 
propose  that  blocks  7  and  15  of  the 
Standard  Form  50,  Notification  of 
PerscHmel  Action  to  be  used  to  reflect 
the  new  classffication  title  and  that 
blocks  9  and  17  be  used  to  record  the 
job  code.  Block  45,  the  remarks  section 
of  personnel  action  form,  would  be  used 
to  identify  the  new  implementing 
instructions  that  explain  how  to  process 
the  action.  This  approach  minimizes  the 
vfoA  required  by  agencies  and.  at  the 
same  time,  serves  to  notify  employees  of 
changes  in  the  classification  of  their 
positions  as  a  result  of  series 
consolidation. 

U.S.  Office  of  Personnel  Management 

JnoMB-Ktaig. 

IXrector. 

(FR  Doc  9&-19631  Piled  S-A-eS;  8:45  am] 


Federal  Prevailing  Rale  Advisory 
Committee;  Cancellation  of  Open 
Committee  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463).  notice  is  hereby 
given  that  the  meeting  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
scheduled  for  Thiusday,  August  10. 
1995,  has  been  canceled. 

Information  on  other  meetings  can  be 
obtained  by  contacting  the  Committee's 
Secretary,  Office  of  Personnel 
Management,  Federal  Prevailing  Rate 
Advisory  Committer,  Room  5559, 1900 
E  Street,  NW.,  Washington,  DC  20415 
(202)  60fr-1500. 

Dated:  July  27. 1995. 
Andumy  P.  Ingrania, 
Chaiiman,  Federal  Prevailing  Rate  Advisory 
Conunittee. 

(FR  Doc  95-19632  Filed  S-e-SS;  8:45  am] 
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POSTAL  RATE  COMMISSION 
[Order  No.  1070;  Docket  No.  A96-17] 

Prosser,  Nebraska  68868  (Faye  B.  Krai, 
et  al.,  PetltionerB:  Notice  and  Order 
Accepting  Appeal  and  Establishing 
Procedural  Schedule  Under  39  U.S.C. 
404(b)(5) 

Issued  August  3, 1995. 

Before  Commissioners:  Edward ).  Gleiman, 
Chainnan;  W.H.  "Trey"  LeBlanc  III,  Vice- 
Chainnan;  George  W.  Haley;  H.  Edward 
Quick,  jr.;  Wayne  A.  Schley. 

Docket  Number  A94-17 

Name  of  Affected  Post  Office:  Prosser, 
Nebraska  68868 

Names(s)  of  Petitionerfs):  Faye  B. 
Krai,  et  al. 

Type  of  Determination:  Closing 

Date  of  Filing  of  Appeal  Papers:  July 
31, 1995 

Categoires  of  Issues  Apparently 
Raised: 

1.  Effect  on  postal  services  [39  U.S.C 
404(b)(2)(C)l. 

2.  Effect  on  the  community  (39  U.S.C. 
404(b)(2)(A)]. 

After  the  Postal  Service  files  the 
administration  record  and  the 
Commission  reviews  it,  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  the 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C. 
404(B)(5)).  In  the  interest  of  expedition, 
in  light  of  the  120-day  decision 


schedule,  the  Commission  may  request 
the  Postal  Service  to  submit  memoranda 
of  law  on  any  appropriate  issue.  If 
requested,  such  memoranda  will  be  due 
20  days  from  the  issuance  of  the  request 
and  the  Postal  Service  shall  serve  a  copy 
of  its  memoranda  on  the  petitioners. 
The  Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
arguments  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Service  for 
more  information. 

The  Commission  Orders 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  August  15, 
1995. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 

By  the  Commission. 
Margaret  P.  Creoahaw, 

Secretary. 
July  31, 1995 

Filing  of  Appeal  letter 
August  3, 1995 
Commission  Notice  and  Order  of  Filing  of 
Appeal 
August  25, 1995 
Last  day  of  filing  of  petitions  to  intervene 
(see  39  CF.R  3001.111(b)] 
September  5, 1995 
Petitioners'  Participate  Statement  or  Initial 
Brief  [see  39  CF.R.  3001.115  (a)  and  (b)) 
September  25. 1995 
Postal  Service's  Answering  Brief  (see  39 
C.F.R.  3001.11S(C)) 
October  10, 1995 
Petitioners'  Reply  Brief  should  Petitioner 
choose  to  file  one  (see  39CF.R. 
3001.115(d)] 
October  17, 1995 
Deadline  for  motions  by  any  party 
requesting  oral  argument  "The 
Commission  will  schedule  oral  argument 
only  when  it  is  a  necessary  addition  to 
the  written  filings  [see  39  CF.R. 
3001.116] 
November  28, 1995 
Expiration  of  the  Commission's  120-day 
decisional  schedule  (see  39  U.S.C 
404(b)(5)] 

[FR  Doc  95-19596  Filed  8-8-95;  8:45  am] 
BNJJNQ  OOOE  77ie-FW-r-M 


[Order  No.  1060;  Docket  No.  A9S-16I 

Strang,  Nebraska  68444:  (Ruth  E. 
Hobbs,  Petitioner);  Notice  and  Order 
Accepting  Appeal  and  Estabiiahing 
Procedural  Schedule  Under  39  U.S.C. 
404(b)(5) 

Issued  August  3, 1995. 

Before  Conunissioners:  Edward  J.  Gleiman. 
Chairman;  W.R  "Trey"  LeBlanc  ID.  Vice- 
Chairman;  George  W.  Haley;  H.  Edward 
Quick.  Jr.;  Wayne  A.  Schley. 
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Docket  Number.  A95-16 

Mune  (rf  Affected  Post  Office:  Strang. 
Nebraska  68444 

Name(a)  of  PetitioneHs):  Riith  E. 
Hobbs 

^  '  of  Determination:  Consolidation 
ite  of  Filing  of  Appeal  Papers:  July 
26. 1995 

Categories  of  Issues  Apparently 
Raised: 

1.  EfiiBct  on  postal  services  [39  U.S.C 
404(b)(2)(C)]. 

2.  Effect  on  the  comnumity  [39  U.S.C 
404(b)(2)(A)). 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Conunission  reviews  it.  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  die 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C. 
404(b)(5)).  In  the  interest  of  expedition, 
in  light  of  the  120-day  decision 
schedule,  the  Commission  may  request 
the  Postal  Service  to  submit  memoranda 
of  law  on  any  appropriate  issue.  If 
requested,  such  memoranda  will  be  due 
20  days  from  the  issuance  of  the  request 
and  the  Postal  Service  shall  serve  a  copy 
of  its  memoranda  on  the  petitioners. 
The  Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
argtunents  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Service  for 
more  information. 

The  Conimission  Orders 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  August  10. 
1995. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  pubUsh  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 

By  the  Cmuniraion. 
Marsarat  P.  Oaoduw, 
Secntaiy. 

Appeadix 

July  26, 1995 

Piling  of  Appeal  letter 
August  3, 1995 
Commission  Notice  and  Order  of  Filing  of 
Appeal 
August  21, 1995 
Last  day  of  filing  of  petitions  to  intervene 
(see  39  CF.R  3001.111(b)] 
August  30, 1995 
Patitioner's  Participant  Statement  or  Initial 
Brief  [see  39  CF.R.  3001.115  (a)  and  (b)] 
September  19, 1995 
Postal  Service's  Answering  Brief  [see  39 
CF.R.  3001.115(c)l 
October  4. 1995 


Petitioner's  Reply  Brief  should  Petitioner 
choose  to  file  one  [see  39  CF.R. 
3001.115(d)] 
October  11, 1995 

Deadline  for  motions  by  any  party 
requesting  oral  argument.  The 
Conunission  will  schedule  oral  argument 
only  when  it  is  a  necessary  addition  to 
the  written  filings  [see  39  CF.R. 
3001.116) 
November  23, 1995 

Expiration  of  the  Commission's  120-day 
decisional  schedule  [see  39  U.S.C 
404(b)(5)] 

[FR  Doc.  95-19595  Filed  8-8-95;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReL  No.  IC-21268:  812-«700] 

Stifel  Nicolaus  &  ComfMny. 
Incorporated;  Notice  of  Application 
and  Temporary  Order 

August  3, 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Temporary  order  and  notice  of 

filing  of  application  for  permanent  order 

under  the  Investment  Company  Act  of 

1940  (the  "Act"). 

APPUCANT:  Stifel  Nicolaus  &  Company, 
Incorporated  ("Stifel"). 
RELEVANT  MVESTMENT  COMPANY  ACT 
SECTIONS:  Permanent  order  requested, 
and  temporary  order  granted,  tmder 
section  9(c)  of  the  Act  for  an  exemption 
from  the  provisions  of  section  9(a)  of  the 
Act. 

SUMMARY  OF  APPUCATION:  Applicant  has 
been  granted  a  temporary  order,  and  has 
requested  a  permanent  order,  under 
section  9(c)  exempting  it  from  the 
disqualification  provisiimis  of  section 
9(a). 

FKJNQ  DATE:  The  application  was  filed 
on  August  3, 1995. 

HEARINO  OR  NOTIFICATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  die  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
August  28, 1995  and  shoidd  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  Mrriting  to  the  SEC's 
Secretary. 


ADDRESSES:  Secretary,  SEC,  450  5Ui 
Sti«et.  N.W.,  Washington.  D.C  20549. 
AppUcant,  500  N.  Broadway  Street.  St 
Louis.  Missouri  63102. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  A.  Buescher.  Staff  Attorney,  at 
(202)  942-0573,  or  C.  David  Messman. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation).  t 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  siunmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Pulslic  Reference  Branch. 

.^yplicanf  s  Representations 

1.  Stifel.  a  subsidiary  of  Stifel  Finance 
Corp.,  is  registered  as  a  broker  dealer 
and  a  mimidpal  securities  dealer  under 
the  Securities  Exchange  Act  of  1934 
("Exchange  Act"),  and  as  an  investment 
adviser  undw  the  Investment  Advisers 
Act  of  1940.  Stifel  acts  from  time  to  time 
as  principal  imderwriter  for  imit 
investment  trusts. 

2.  On  August  3, 1995,  the  Commission 
filed  a  complaint  in  the  United  States 
District  Coiut  for  the  Western  District  of 
Oklahoma  alleging  violations  of  section 
17(a)  of  the  Securities  Act  of  1933, 
sections  10(b).  17(a)(1).  and  15B(c)(l)  of 
the  Exchange  Act  and  rules  lOb-5. 17a- 
3,  and  178-4  thereunder,  and  Rules 
G-8,  G-9,  and  G-17  of  die  Municipal 
Securities  Rulemaking  Board.  The 
complaint  related  to  imdisclosed 
compensation  received  by  Stifel  in 
connection  with  mimidpal  bond  issues. 
On  the  same  date  as  the  complaint. 
Stifel  entered  into  a  related  consent  in 
which  Stifel  neither  admitted  nor 
denied  any  of  the  allegations  in  the 
complaint,  except  as  to  jurisdiction. 
Pursuant  to  the  consent,  the  District 
Court  entered  a  Final  Judgment  of 
Permanent  Injunction,  permanenUy 
enjoining  Stifel  from  violating  the  , 
above-named  provisions.  Stifel  also 
agreed  to  disgorge  $922,741  and  pay 
prejudgment  interest  on  that  amount  of 
$263,637,  and  to  pay  a  penalty  of 
$250,000. 

3.  In  making  the  application. 
appUcant  acknowledges,  understands 
and  agrees  that  the  application  and  any 
temporary  exemption  issued  by  the 
Commission  shall  be  without  prejudice 
to  the  Commission's  consideration  of 
any  application  for  exemptions  from 
statutory  requirements,  including  the 
consideration  of  the  instant  application 
for  a  permanent  exemption  pursuaUt  to 
section  9(c)  or  the  revocation  or  removal 
of  any  temporary  exemption  granted  in 
connection  with  the  application. 
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^plkanf 8  iMgtl  Analyato 

1.  Applicant  seeks  relief  exempting  it 
bom  the  providcos  of  section  9(a)  of  the 
Act  sotely  with  respect  to  the  proposed 
injunction,  for  itseu  and  any  future 
entity  that  may  become  an  affiliated 
person  of  StiM. 

2.  Section  9(a)  provides,  in  pertinent 
part,  that  it  is  unlawful  for  any  person, 
or  any  affiliated  person  of  sudi  person, 
to  serve  or  act  in  the  capadty  of 
investment  advisor  or  depositor  of  any 
legisteied  investment  company,  or 
piLidpal  underwriter  of  any  registered 
open-end  investment  cmnpany  or  tmit 
investment  trust,  if  such  person  has 
been  pomanently  or  temporarily 
enjoined  from  enmging  in  any  cmduct 
in  connection  with  its  activities  as  an 
underwriter,  broker,  dealer,  tx 
investment  adviser,  or  in  connection 
with  the  purchase  or  sale  of  any 
security. 

3.  Section  9(c)  provides  that,  upon 
application,  the  Commission  shall  by 
rader  grant  an  exemption  from  the 
provisions  of  section  9(a).  either 
unconditionally  or  on  a  temporary  or 
other  conditional  basis,  if  it  is 
established  that  the  prohibitions  of 
section  0(a).  as  applied  to  the  applicant, 
are  unduly  or  dispn^Kutionateiy  severe 
or  that  the  conduct  of  sudi  person  has 
been  stich  as  not  to  make  it  against  the 
pubhc  interest  or  protection  of  investors 
to  grant  the  exemption. 

4.  As  a  result  oi  the  injunction.  Stifel 
is  subjed  to  the  disqualification 
provisions  of  section  9(a).  Applicant 
asserts  diat  the  applic^on  of  such 
provisions  to  it  is  tmduly  and 
disiwoportionately  severe.  Applicant 
furaisr  asserts  that  Stifel's  condud  has 
been  such  as  not  to  make  it  against  the 
public  interast  or  protection  of  investors 
to  grant  the  requested  leliei 

5.  Applicant  states  that  the  condud 
that  gave  rise  to  the  injtmction  involved 
StiM's  Oklahoma  Public  Finance  Office, 
which  is  now  dosed,  and  was  not  in 
any  vray  related  to  activities  of 
application  as  imderwriter  fax  unit 
investment  trusts.  In  additi<m,  nme  of 
the  individuals  wdio  acted  improperly 
were  involved  in  Stifel's  imderwriting 
of  unit  investment  trusts. 

6.  Stifel  has  taken  the  following 
remedial  actions  in  response  to  the 
events  that  led  to  the  injundicm: 

a.  Stifel  formed  a  special  onnmittee  of 
outside  diiedors  to  condud  an 
investigation  into  the  matters  that 
formed  the  basis  of  the  injunction.  Stifel 
hired  the  law  firm  of  Bryan  Cave  to 
assist  the  company  in  that  regard.  Bryan 
Cave  hired  the  accounting  firm  of 
Coopers  ft  Lybrand  to  assist  them  with 
the  investigation. 


b.  As  a  result  of  the  investigation 
mentioned  above,  Stifel  has 
implemented  new  prtx»dure8  regarding 
the  disdosure  and  the  prior  review  of 
certain  fees. 

c.  The  Stifel  officer  responsible  for  the 
majority  of  the  illegal  condud,  and  his 
supervisor,  have  beisn  terminated  by  the 
firm.  The  firm's  assets  in  Oklahoma 
have  been  sold. 

d.  Stifel  has  hired  a  former  Wisconsin 
State  Securities  Commissioner  as  its 
Diredor  of  Compliance  and  an  attorney 
formerly  in  the  Commission's  Pacific 
Regional  Office  as  General  Counsel.  The 
firm  also  has  replaced  the  head  of  its 
mimidpal  seciuities  operations. 

7.  The  pn^bitions  of  section  9(a) 
would  be  unduly  and 
disproportionately  severe  as  applied  to 
applicant  because,  if  the  exemption 
were  not  granted,  the  prohibitions 
would  unfeirly  and  unreasonably 
deprive  applicant  of  its  d>ility  to 
provide  unintenupted  services  to  the 
unit  investment  trusts  for  which  it 
provides  distribution  services.  Such 
inability  would  have  an  adverse  efiad 
on  applicant's  business.  Applicant 
makes  a  market  in  the  units  of  the  unit 
investment  trusts  that  it  underwrites, 
v^ch  it  no  longer  would  be  able  to  do 
absent  the  requMted  relief.  In  addition, 
applicant  woidd  be  unable  to  rendn 
distribution  services  to  registered  unit 
investment  trusts  that  may  be  organized 
in  the  future. 

8.  Applicant  represents  that  it  has  not 
previously  filed  an  application  for  relief 
pursuant  to  section  9(c),  has  no  prior 
record  of  Commission  enforoemoit 
proceedings,  and  is  not  subjed  to  any 
judgment  that  would  disqualify  it  unider 
section  9(a). 

9.  Applicant  believes  that  its  sbility  to 
serve  as  prindpal  underwriter  for  any 
registered  unit  investment  trust,  and  to 
comply  with  the  requirements  of  the 
Investment  Company  Ad,  are  not 
impaired  by  the  injunction. 

An>Ucant's  Conditioii 

Applicant  agrees  that  any  order 
granted  by  the  Commission  pursuant  to 
die  application  will  be  subjed  to  the 
condition  that  Stifel  will  comply  with 
the  Final  Judgment  of  Permanent 
Injimction. 

Tenqxirary  Order 

The  Commission  has  considered  the 
matter  and,  without  necessarily  agreeing 
with  all  of  the  feds  represented  or  all  of 
the  arguments  asserted  by  applicant, 
finds  that  the  issuance  of  a  temporary 
order  under  section  9(c)  of  the 
Investment  Qanpany  Ad,  subjed  to  the 
foregoing  condition,  is  not  inconsistent 


with  the  public  interest  or  the 
protection  of  investors. 

Accordingly,  it  is  ordered,  under 
section  9(c)  of  the  Investment  Company 
Ad,  that  the  applicant  be,  and  herwy  is, 
granted  a  temporary  exemption  from  the 
provisions  of  section  9(a)  of  the  Ad, 
solely  with  resped  to  the  injunction 
specifically  described  in  the 
application,  subjed  to  the  condition 
contained  in  the  application,  which 
condition  is  exprmsly  incorporated 
herein. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc  95-19650  Filed  8-8-95;  8:45  am) 
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SMALL  BUSINESS  ADMNISTRATKM 

Honolulu  Diatrtet  Advlaory  CouneN 
Mealing;  Public  Mealing 

The  U.S.  Small  Business 
Administration  Honolulu  Distrid 
Advisory  Council  will  hold  a  public 
meeting  on  Thursday,  Septemoo'  7, 
1995  at  9:30  a.m.  at  die  Business 
Information  and  Counseling  Center,  130 
Merchant  Street,  Suite  1030,  Honolulu, 
HI  96813;  to  discuss  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present 

For  further  information,  write  or  caU 
Mr.  Andrew  K.  Poepoe.  Distrid 
Diredor,  U.S.  Small  Business 
Administration,  300  Ala  Moana  Blvd.. 
Room  2314,  Honolulu,  Hawaii  96850. 
(808) 541-2965. 

Dated:  August  3, 1995. 
Dorathy  A.  Overal, 
Director,  Office  of  Advisory  Council. 
(FR  Doc.  95-19602  Hied  8-8-95;  8:45  am) 

tniiftQ  coot  I 


DEPARTMENT  OF  T1UN8P0RTATI0N 

Coaet  Guard 
{CQD95-06S) 

National  Environmental  Pdiey  Aet 
Environmental  Aaaeaamant  for  U^ 
Coaat  Quard  Activttlea  Along  the  U^ 
Atlantic  Coaat 

AQENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  availability;  request 

for  comments. . 


r:  Pursuant  to  the  National 
Environmental  Policy  Ad  of  1969,  the 
Council  on  Environmental  Quality 
Regulations,  and  the  Coast  Guard 
National  Environmental  Policy  Ad 
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(NEPA)  Implementing  Procedures,  the 
Cosst  Guard  gives  notice  of  the 
availability  of  an  Environmental 
Assessment  (EA)  and  a  proposed 
Finding  of  No  Significant  Impact 
(FON^  for  public  review  and 
comment.  The  EA  and  proposed  FONSI 
have  been  prepared  for  Coast  Guard 
operations  in  the  marine  environment  of 
the  Atlantic  coast  from  the  northern  tip 
of  Maine  south  to  Puerto  Rico.  The  EA 
focuses  on  six  whale  and  five  turtle 
endangered  or  threatened  species. 
DATES:  Comments  must  be  received  on 
or  before  September  8, 1995. 
AOOAESSCS:  Comments,  questions,  or 
requests  for  copies  of  the  EA  and  the 
proposed  FONSI  should  be  mailed  or 
delivered  to  LCDR  Wesley  Marquardt, 
U.S.  Coast  Guard.  Commandant  (G- 
NIO).  2100  Second  Street  SW.,  Room 
1201-A.  Washington.  DC  20593-0001. 
The  comments  will  be  available  for 
inspection  and  copying  in  room  1201- 
A  at  the  address  listed  above.  Normal 
o£Boe  hours  are  between  8:00  a.m.  and 
4:00  pjn..  Monday  through  Friday, 
except  holidays. 
FOR  nmncR  mronuiwH  contact: 

LCDR  Wesley  C  Marquardt.  U.S.  Coast 
Guard.  Office  of  Navigation  Safsty  and 
Waterway  Services.  (202)  267-1454. 

•upnaefTAitv  MFomuTiON: 

I  of  Eavironniental 


The  EA  and  proposed  FONSI  address 
the  impact  of  continuing  to  perform  the 
missions  assigned  to  U.S.  Coast  Guard 
along  the  Atlantic  coast.  These  missions 
include  but  are  not  limited  to:  search 
and  rescue;  providing  and  maintaining 
aids  to  navigation;  law  enforcement; 
treaty  enforcement;  migrant 
inteidiction;  disaster  reUef;  vessel  traffic 
control;  marine  safety  and 
environmental  protection. 

In  order  to  perform  all  of  these 
missions,  it  is  necessary  for  U.S.  Coast 
Guard  vessels  and  aircraft  to  share  the 
same  areas  along  the  Atlantic  coast  that 
are  frequented  by  six  whale  and  five 
turtle  species  which  are  listed  as 
protected  species. 

The  Environmental  Assessment 
discusses  the  alternatives  considered 
and  selects  the  alternative  most  likely  to 
result  in  no  significant  impact  to  the 
listed  species.  That  alternative  would 
modify  methods  of  performance  of 
USCG  activities  to  provide  protection 
for  endangered  or  threatened  species  of 
whales  and  sea  turUes  and  their  critical 
habitats  in  U.S.  waters  of  the  AUantic 
Ocean.  Changes  in  USCG  methods  of 
performance  would  be  limited  to  those 
that  do  not  significantly  increase  risks  to 
himian  health,  property,  and  the 


environment.  The  modifications 
proposed  would  include  increased 
training  and  awareness  of  Coast  Guard 
personnel  and  decreased  operating    ' 
speeds  for  vessels  in  the  areas 
frequented  by  the  endangered  ot 
threatened  species. 

Request  for  Comments 

The  Coast  Guard  has  prepared  an 
Environmental  Assessment  (EA)  and 
proposed  Finding  of  No  Significant 
Impact  (FONSI)  on  U.S.  Coast  Guard 
activities  along  the  U.S.  Atiantic  Coast. 
This  notice  announces  the  availability 
of  the  EA  and  proposed  FONSI  for 
public  review  and  comment.  In 
accordance  with  NEPA.  as  amended, 
and  Coast  Guard  Policy,  the  Coast  Guard 
encourages  all  interested  or  afiected 
parties  to  participate  in  the  public 
review  process  for  this  EA.  Comments 
should  specifically  identify  the 
environmental  issues,  topics,  or 
information  in  the  EA  to  which  the 
comment  apphes.  Comments,  questions, 
or  requests  for  copies  of  the  EA  and  the 
proposed  FONSI  should  be  mailed  or 
delivered  to  LCDR  Wesley  Marquardt  at 
the  address  contained  in  ADDRESSES. 

Dated:  August  3, 1995. 
RndylLPeKlMl. 

Rear  Admiral.  U.S.  Coast  Guard,  Chief.  Office 
of  Navigation  Safety  and  Waterway  Services. 
(FR  Doc.  9S-19560  Piled  S-6-95;  8:45  am] 
■UMQ  COM  4ai».14^ 


Fwtaral  Aviation  Administration 

RTCA,  Inc.;  Standards  for  Airport 
Sacurity  Accaaa  Control;  Notloa  of 
Spaclai  CommKtaa  186  Masting  To  Ba 
HakJ  August  16-17. 1095;  Corraction 

AQENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Correction. 

SUMMARY:  In  notice  dociunent  95-18735 
on  page  39069  in  the  issue  of  July  31, 
1995,  make  the  following  correction: 

In  the  heading,  correct  the  committee 
name  by  removing  "Standards  for 
Airport  Security  Access  Control"  and 
adding  instead  "Automatic  Dependent 
Siuveillance-Broadcast  (ADS-B)." 

Dated:  August  3, 1995. 
Janice  L.  Patws, 
Designated  Official. 
[FR  Doc.  95-19603  Filed  »-»-9S;  8:45  am) 

BHJJNO  coot  4«1»-1S-M 


RIGA,  Inc.;  Aviation  Systems  Design 
QukMlnss  for  Opan  Systsms 
Intsroonnaetlon;  Notica  of  Maating  To 
Ba  Haid  Auguat  15-17, 1995; 
Corraction 

AQENCY:  Federal  Aviation 
Administration. 
ACTION:  Correction. 

SUMMARY:  In  notice  document  95-18589 
on  page  38887  in  the  issue  of  Friday. 
July  28, 1995,  make  the  following 
corrections: 

In  the  heading,  after  "RTCA,  Inc.." 
add  "Special  Committee  162."  After  the 
name  of  the  Committee,  "Aviation 
Systems  Design  Guidelines  for  Open 
Systems  Interconnection,"  remove  the 
incorrect  acronym  "OST"  and  add 
"OSI"  instead. 

Dated:  August  3, 1995. 
Jaake  L.  Patnt, 
Designated  OffkiaL 
[FR  Doc  95-19604  Filed  8-8-95;  8:45  am] 


Fadaral  RaUroad  Adminlatration 

Notica  of  Application  for  Approval  of 
Diaoontlnuanca  or  Modification  of  a 
RaUroad  Signal  Systam  or  Rallaf  From 
ttta  Raqulramants  of  TMa  49  CFR  Part 
236 

Pursuant  to  Title  49  CFR  Part  235  and 
49  U.S.C  App.  26.  the  following 
railroads  have  petitioned  the  Federal 
Railroad  Administraticm  (FRA)  seeking 
approval  for  the  discontinuance  or 
modification  of  the  signal  system  or 
relief  from  the  requirements  of  Title  49 
CFR  Part  236  as  detailed  below. 
Block  Signal  Application  (BS-AP>-No.  3359 

Applicant:  Utah  Railway  Company,  Mr. 
William  Caller,  Jr..  Division  Engineer,  P. 
O.  Box  57040.  Salt  Lake  Qty.  Utah  84157 

The  Utah  Railway  Company,  seeks 
approval  of  the  proposed 
discontinuance  and  removal  of  the 
automatic  block  signal  system,  on  the 
single  main  track,  between  milepost  1.4 
and  milepost  4.3,  near  Martin,  Utah,  and 
between  milepost  17.8  and  milepost 
18.4.  near  Wattis,  Utah,  consisting  of  the 
discontinuance  and  removal  of  nine 
signals.  No.'s  14, 16,  21.  28,  35.  38, 43. 
178  and  184. 

The  reason  given  for  the  proposed 
changes  is  that  the  signals  are  obsolete, 
delaying  trains,  and  no  longer  needed  to 
protect  out  of  service  brandi  lines. 
BS-AP-No.  3360 

Applicant:  Norfolk  Southern  Railway 
Company.  Mr.  J.  W.  Smith.  Chief 
Engineer— C&S,  Communication  and 
Si^ial  Department,  99  Spring  Street, 
S.W.,  Atlanta,  Georgia  30303 


The  Norfolk  Southern  Raifway 
Company,  Central  of  Georgia  Railroad 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the 
automatic  block  signal  and  traffic 
control  signal  systems,  on  the  single 
main  track  "P"  Line  and  sidings 
between  Columbus,  Georgia,  milepost 
P-291.8  and  Leeds,  Alabajna,  milepost 
P-423.8.  Alabama  Division,  Columbus 
,  and  Norris  Yard  District,  a  distance  of 
approximately  132  miles. 

The  reason  given  for  the  proposed 
changes  is  that  through  traffic  has  been 
rerouted  off  this  line  segment  several 
months  ago  and  to  save  costs  of  testing, 
maintenance,  and  materials. 

Rules  Standards  &  Instructions  Application 
(RSU-AP)  No.  1097 

Applicant:  Metro  North  Commuter  Railroad 
Company,  Mr.  G.  F.  Walker,  Assistant 
Vice  President-Operations.  347  Madison 
Avenue.  New  York,  New  York  10017 

Metro  North  Commuter  Railroad 
Company  (MNCW)  seeks  relief  from  the 
requirements  of  the  Rules,  Standard  and 
Instructions,  Tide  49  CFR,  Part  236, 
Section  236.566,  to  the  extent  that 
MNCW  be  permitted  to  operate,  one 
non-equipped  N.Y.C.T.A.  Locomotive 
No.  64,  to  perform  switching  and 
transfer  service,  within  automatic  cab 
signal  and  train  control  territory, 
between  Grand  Central  Terminal, 
milepost  0.0  and  CP  7,  milepost  6.4,  on 
the  Hudson  Line,  in  New  Yoik,  New 
York. 

The  reason  given  for  the  proposed 
changes  is  that  Locomotive  No.  64 
would  be  operated  at  restricted  speed 
not  exceeding  15  mph  imder  protection 
and  authority  of  an  absolute  block,  and 
considering  a  budgetary  crisis,  it  is  not 
cost  effective  to  eqtiip  die  locomotive. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  groimds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  filed  with  the 
Associate  Administrator  for  Safety. 
FRA,  400  Seventh  Street,  S.W., 
Washington.  D.C  20590,  within  45 
calendar  days  of  the  date  of  issuance  of 
this  notice.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

FRA  expects  to  be  able  to  determine 
these  matters  without  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
healing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 


Issued  in  Washington,  D.C  on  August  4, 
1995. 

PhUOMcnyk. 

Deputy  Associate  Administrator  fx  Safety 
Compliance  and  Program  Implementation. 

(FR  Doc  95-19681  Filed  8-8-95;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 

Intamal  Ravanua  Sarvica 

Art  Advlaory  Panal— Notica  of  Closad 
Maating 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  Closed  Meeting  of  Art 

Advisory  Panel. 

SUMMARY:  Closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  in 
Washington,  DC. 
DATES:  The  meeting  will  be  held 
September  27  and  28, 1995. 
ADDRESSES:  The  closed  meeting  of  the 
Art  Advisory  Panel  will  be  held  on 
September  27  and  28, 1995  in  room  118, 
beginning  at  9:30  ajn..  Aerospace 
Center  Btulding,  901  D  Sbreet,  SW.. 
Washington,  DC  20024. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Carolan,  CC:AP:AS:4  901  D 
Street,  SW.,  Washington,  DC  20024. 
Telephone  (202)  401-4128,  (not  a  toll 
free  number). 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  purauant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988). 
that  a  closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  on 
September  27  and  28, 1995  in  Room  118 
beginning  at  9:30  a.m..  Aerospace 
Center  Building.  901  D  Street,  SW.. 
Washington.  DC  20024. 

The  agenda  will  consist  of  the  review 
and  evaluation  of  the  acceptability  of 
fair  marlwt  value  appraisals  of  works  of 
ari  involved  in  federal  income,  estate,  or 
gift  tax  rettuns.  This  will  involve  the 
discussion  of  material  in  individual  tax 
returns  made  confidential  by  the 
provisions  of  section  6103  of  tiUe  26  of 
the  United  States  Code. 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  has  been  made  that  this 
meeting  is  concerned  with  matters  Usted 
in  section  552b(c)(3),  (4),  (6),  and  (7)  of 
title  5  of  the  United  States  Code,  and 
that  the  meeting  will  not  be  open  to  the 
pubhc. 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
document  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Order 


12866  and  that  a  reg\ilatory  impact 
analysis  therefore  is  not  required. 
Neither  does  this  document  constitute  a 
rule  subject  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6). 
Margaret  Milner  Rirhanlanii, 
Commissioner  of  Internal  Revenue. 
[FR  Doc  95-19557  Filed  8-8-95;  8:45  am] 
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Office  of  Thrift  SapervMon 

Public  Infomurtlon  Cdlactlon 
Raqulramants  Submittad  to  0MB  for 
Ravlaw 

August  2. 1995. 

The  Office  of  Thrift  Supervision 
(GTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  0MB  for  review  and 
clearance  tmder  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
11.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  OTS  Clearance 
Officer  Usted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  OTS  Clearance  Officer,  Office 
of  Thrift  Supervision,  1700  G  Street 
NW.,  Washington,  DC  20552. 

OMB  Number:  1550-0041 

Fonn  Number  Not  Applicable 

Type  of  Review:  Extension  of  a  oirrently 
approved  collection 

Title:  Procedures  for  Monitoring  Bank 
Secrecy  Act 

Description:  This  collection  is  necessary 
to  enable  OTS  to  determine  whether 
a  savings  association  has 
implemented  a  program  reasonably 
designed  to  assiue  and  monitor 
compUance  with  the  currwicy 
recordkeeping  and  reporting 
requirements  established  by  Federal 
statute  and  the  U.S.  Department  of 
Treasury  regulations. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks 

Estimated  Number  of  Recordkeepers: 
1,512 

Estimated  Burden  Hours  Per 
Recordkeeper  2  Hrs.  Avg 

Frequency  of  Response:  Recordkeeping 

Estimated  Total  Recordkeeping  Burden: 
3,024  Hrs. 

Clearance  Officer:  Colleen  M.  Devine, 
(202)  906-6025,  Office  of  Thrift 
Supervision,  1700  Street  NW., 
Washington.  DC.  20552. 

Oh4B  Reviewer:  Milo  Sunderhauf,  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
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Office  Building,  Washington,  DC 
20503. 
CoraPrifoUBeabe. 

Director  of  Administration. 

[FR  Doc  95-19594  Filed  8-0&-95: 8:45  am] 

■UMQ  OOOE  t7»41-# 

Office  of  ThrffI  Supervfaion 

Public  Information  Collection 
Requirements  Sutminad  to  0MB  for 

August  2, 1995. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
11.  Copies  of  the  sulimissian(s)  may  be 
obtained  by  calling  the  OTS  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  shoiUd  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  OTS  Clearance  Officer,  Office 
of  Thrift  Supervision,  1700  G  Street, 
NW.,  Washington,  DC  20552. 

OMBMunberrNew 

Fonn  Number:  1604 

Type  of  Review:  New  Collection 

Title:  Customer  Survey— Consumer 
Complaints 

Description:  This  information  collection 
will  be  used  to  obtain  feedback  from 
consiuners  who  have  filed  a 
complaint  against  a  thrift.  This 
information  collection  is  part  of  OTS' 
efforts  under  the  National 
Performance  Review 

Respondents:  Individuals,  businesses 
and  non-for  profits  who  are  a  thrift's 
customer 

Estimated  Number  of  Respondents: 
.1000 

Estimated  Burden  Hours  Per 
Respondent:  5  Minutes  Avg. 

Frequency  of  Response:  Once 

Estimated  Total  Reporting  Burden:  83 
Hrs. 

Qearance  Officer:  Colleen  M.  Devine, 
(202)  906-6025,  Office  of  Thrift 
Supervision,  1700  G  Street  NW., 
Washington.  DC  20552 

OMB  Reviews:  Milo  Simderhauf,  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC 
20503 

CoraPrifeldBeebe. 

Director  of  Administration. 

[FR  Doc  95-19593  Filed  8-6-95;  8:45  am] 

■UJNQ  COM  STS^^I-P 


UNITED  STATES  INFORMATION 
•  AGENCY 

Culturally  Significant  Obfects  Imported 
for  Extiibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29, 1978). 
and  Delegation  Order  No.  85-5  of  June 
27. 1985  (50  FR  27393,  July  2, 1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  "The  Art  of 
Louis-Leopold  Boilly:  Modem  Life  in 
Napoleonic  France"  (See  list'), 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Kimbell  Art 
Museum,  Fort  Worth,  TX.  firom  on  or 
about  November  4. 1995.  to  on  or  about 
January  12. 1996,  and  at  the  National 
Gallery  of  Art,  Washington,  D.C.,  from 
on  or  about  February  4, 1996,  to  on  or 
about  April  28, 1996.  is  in  the  national 
interest. 

Public  Notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 


Dated:  August  4, 1995. 
Leajin. 

Genera/  Counsel. 
(FR  Doc  95-19683  Filed  8-8-95;  8:45  am] 


Culturally  Significant  OI>jecta  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Ptirsuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Oder  12047  of  March 
27. 1978  (43  FR  13359.  March  29. 1978). 
and  Delegation  Order  No.  85-5  of  June 
27. 1985  (50  FR  27393.  Jxily  2. 1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  "The  Butcher, 
the  Baker,  the  Candlestick-Maker"  (See 
list  1),  imported  fit>m  abroad  for  the 


*  A  topy  of  thi*  lint  may  be  obuined  in  contacting 
Ms.  Lorie  NIerenberg  of  the  Office  of  tlie  General 
Counsel  of  USIA.  The  telephone  number  is  202/ 
ei9-6084,  and  the  address  is  Room  7n,  U.S. 
Information  Agency.  301  4th  Street.  S.W., 
Waahington.  aC  20547. 

*  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Lorie  Nierenfaerg  of  the  Ofike  of  the 
General  Counsel  of  USIA  The  telephone  number  is 
202/619-6084.  and  the  address  is  Room  700,  U.S. 
In&mnation  Agency,  301  4th  Street,  SW., 
Washington.  DC  20547. 


temporary  eAibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Hofstra 
Museum,  Hempstead,  New  York,  bom 
on  or  about  September  1, 1995,  to  on  or 
about  October  31, 1995,  is  in  the 
national  interest.  Public  Notice  of  this 
determination  is  ordered  to  be 
published  in  the  Federal  Register. 

Dated:  August  1, 1995. 
Lasjin. 

General  Counsel. 

[FR  Doc  95-19685  Filed  8-8-95;  8:45  am] 
BRJJNQ  CODE  KM-OI-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

information  Collection  Under  OMB 
Review:  Certificate  Showing  Reeidenee 
and  Heire  of  Deceaeed  Veterana  or 
Beneficiary,  VA  Form  29-641 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

OhdB  Control  Number:  2900-0469. 

Title  and  Form  Number:  Certificate 
Showing  Residence  and  Heirs  of 
Deceased  Veterans  or  Beneficiary,  VA 
Form  29-541. 

Type  of  Information  Collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

Need  and  Uses:  The  form  is  used  to 
establish  entitlement  to  Government 
Life  Insurance  proceeds  in  estate  cases 
v/hea  formal  administration  of  the  estate 
is  not  required.  The  information  is  used 
by  VBA  to  determine  entiUement  to 
Government  LifB  Insiuance  proceeds. 

Affected  Public:  Individuals  or 
households. 

Estimated  Aimual  Burden:  1,039 
hoius. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  One  time. 

Estimated  Numl^r  of  Respondents: 
2,078. 

ADDRESSES:  Requests  for  copies  of  the 
form,  the  request  for  clearance,  and 
supporting  documentation  may  be 


obtained  from  Trish  Fineran,  Veterans 
Benefits  Administration  (20M30), 
Department  of  Veterans  Afiiairs,  810 
Vwmont  Avenue,  NW.  Washington,  DC 
20420,  (202)  273-6886. 

DATES:  Comments  on  the  collection  of 
information  shotild  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
September  8, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Taylor,  VA  Clearance  Officer  (045A4), 
Department  of  Veterans  AfEairs,  810 
Vermont  Avenue,  NW,  Washington.  DC 
20420,  (202)  565-4412. 

Dated:  July  31, 1995. 

By  direction  of  the  Secretary. 
WilUaBT.Moigaa, 
idanagement  Analyst  Officer. 
(FR  Doc  95-19697  Filed  8-8-95;  8:45  am] 


ACTION:  Notice. 


Infoimation  Collection  Under  OMB 
Review 

AGENCY:  National  Cemetery  Syston, 
Department  of  Veterans  AfiEairs. 


SUMMARY:  The  National  Cemetery 
System  (NCS),  Department  of  Veterans 
AfEairs.  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperworic  Reduction  Act  (44  U.S.C. 
Chapter  35). 

OMB  Number:  None  assigned. 

Titles  and  Form  Nimibers:  State 
Cemetery  Data,  VA  Form  40-0241. 

Type  of  Information  Collection: 
Existing  collecticm  in  use  without  an 
OMB  control  Number. 

Needs  and  Uses:  The  information 
collection  is  used  in  conjunction  with 
data  gained  from  the  national  cemeteries 
to  consider  where  to  place  national  or 
state  cemeteries. 

Affected  Public:  State.  Local  ot  THbal 
Governments. 

Estimated  Annual  Burden:  52  hours. 

Estimated  Average  Burden  Per 
Respondent:  60  minutes. 

Frequency  of  Response:  Aimually. 

Estimated  Number  of  Respondents:  52 
respondents. 


ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  from  Sonja  McCombs, 
National  Cemetery  System  (402B2), 
Department  of  Veterans  Afhirs,  810 
Vermont  Avenue,  NW,  Wadiington,  DC 
20420,  (202)  273-5185. 

Coimnents  and  recommendations 
concerning  the  submission  should  be 
directed  to  VA's  OMB  Desk  Officer, 
Allison  Eydt,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-4650. 
Do  Not  send  requests  for  benefits  to  this 
address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
September  8, 1995. 

Dated:  July  31. 1995. 

By  diractioD  of  the  Saoretaiy. 
William  T.Moiian. 
Managemmtt  Analyst  Officer. 
[FR  Doc  95-19698  Filed  8-8-95;  8:45  am] 
■UJNO  oooc  asao-et-M 
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Sunshine  Act  Meetings 


Fadsral  Ragistar 
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This  section  o(  the  FEDERAL  REGISTER 
contains  notices  of  meetings  pubfehed  under 
the  'X3ovemroent  in  the  Sunshine  AcT  (Pub. 
L  94-408)  5  U.S.C.  5S2b(e)(3). 


U  A  RAIUWAO  RFHREMENT  BOARD  NOnCE 
OP  PUBIX  MEETMQ 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  August  16, 1995,  9:00  a.m., 
at  the  Board's  meeting  room  on  the  8th 
floor  of  its  headquarters  building,  844 
North  Rush  Street,  Chicago,  Illinois, 


60611.  The  agenda  for  this  meeting 
follows: 

(1)  Field  Service  Stnictuie— 

Recommendatioiis  4, 5, 6,  7.  8, 13, 17, 
18, 20, 21  and  31  from  Task  Prace  Report 

(2)  Open  Audit  Follow-up: 

A.  OIG  Report  No.  94-16  (Supplemental 
Annuity  Tax  Rate) 

B.  Status  Report  on  Open  Audit 
Recommendations  Assigned  to  the  Board 

(3)  Medicare  Carrier  Incentive  Contract 

(4)  Travel  to  Washington,  D.C  for  Title  D 

SSA  Redesign 

(5)  Reduction  in  Prepayment  Verification 

Period 

(6)  Unfunded  Employment  Credits 

(7)  Coverage  Detenninations: 

A.  Greater  Shenandoah  Valley 
Develo{Hnent  Company  d/fa/a 
Shenandoah  Valley  Railroad  Ctnnpany 

B.  Port  Railroads,  lac 


C.  Hollidaysbuig  &  Roaring  Spring  Railroad 
Company 

D.  Semo  Port  Railroad,  Inc 
(8)  Regulations: 

A.  Parts  211  and  261— Proposed  Rule- 
Administrative  Finality  and  Finality  of 
Returns  of  Compensation 

B.  Part  255,  Recovery  of  Overpayments 
C  Part  328,  Voluntary  Leaving  of  Work 

The  entire  meeting  will  be  open  to  the 
public.  The  person  to  contact  for  more 
information  is  Beatrice  Ezersld, 
Secretary  to  the  Board,  Phone  No.  312- 
751-4920. 

Dated:  August  4, 1995. 
Beatrice  Eiersld, 

Seaetaiy  of  the  Board. 

IFR  Doc.  95-19772  Filed  8-7-95;  12:16  pm) 
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Corrections 
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This  section  of  the  FEDERAL  REGISTER 
conttrins  edttorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  cooections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  correcttons  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Form  Under  Review  by  the  Offloe  of 
Management  and  Budget 

Correction 

In  notice  document  95-18657 
appearing  on  page  39028  in  the  issue  of 
Monday,  July  31, 1995,  in  the  first 
coliunn,  in  the  ninth  line,  "Rule  103f- 
3"  should  read  "Rule  lOf-3". 
■una  CODE  isos^-o 


SECURITIES  AND  EXCHANGE' 
COMMISSION 

[Hsleaia  No.  34-36029;  FUe  No.  8R44Y8E- 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  of  Propped  Rule  Change 
and  Amendment  No.  1  to  Propoeed 
Rule  Change  by  New  York  Stock 
Exchange,  Inc.,  Relating  to  Listing 
Standards  for  Options  on  Securities 
Issued  in  Certain  Corporate 
Restructuring  Transactions 

Correction ' 

In  notice  document  95-19161 
beginning  on  page  39774  in  the  issue  of 
Thursday,  August  3, 1995,  make  the 
following  correction: 

On  page  39778,  in  the  the  third 
column,  above  the  PR  document  line, 
the  signature  line  should  appear  as 
follows: 

Margaret  H.  McFarland, 
Deputy  Secretary. 

iM»-et-o 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releaae  Na  34-36999:  File  No.  8R-Phbi- 
96-41] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Propoeed 
Rule  Change  by  Philadelphia  Stodi 
Exchange,  inc.  Relating  to  Reducing 
the  Value  of  the  Semiconductor  Index 

July  20, 1995. 
Correction 

In  notice  document  95-18340 
beginning  on  page  38387  in  the  issue  of 
Wednesday,  Jidy  26, 1995,  in  the  first 
column,  the  date  line  was  omitted  and 
should  read  as  set  forth  above. 

iiUMQ  coot  isos^-o 


Wednesday 
August  9,  1995 


Part  II 


Department  of 
Housing  and  Urban 
Development 


Office  of  Policy  Development  and 
Research 


Submission  of  Proposed  Information 
Collection  to  0MB;  Notice 
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DEFARTMBfT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Oflloe  Of  PoUqr  Development  and 


[DoekM  Na  FR-9»17-N-14| 

Submlaaion  of  Propoaed  Infonnatlon 
Colleelion  to  OMB 

agency:  Office  of  Policy  Development 
and  Research,  HUD. 
ACnOM:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperworic 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  August  23, 
1995. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  {HOf  "^sal.  Comments  must  be 
received  within  14  days  from  the  date 
of  this  notice.  Comments  should  refer  to 
the  proposal  by  name  and  shoul  -'  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street  SW., 
Washington,  DC  20410,  telephone  no. 
(202)  708-0050.  This  is  not  a  toll  free 
number. 

SUPPLEMENTARY  INFORMATION:  This 
notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  has  submitted  to  OMB  for 
processing  an  information  collection 
package  related  to  the  National  Survey 
of  Homeless  Assistance  Providers  and 
Clients  (hereinafter  "survey").  HUD  is 
requesting  a  review  of  this  information 
collection  on  or  before  September  8, 
1995. 

The  survey  will  provide  estimates  of 
the  number  and  characteristics  of 
service  providers  and  an  assessment  of 
the  types  of  programs  and  services 
available  to  people  who  are  homeless.  It 
wUl  also  provide  detailed  characteristics 
of  persons  using  services.  Under  the 
allspices  of  the  Interagency  Council  on 
the  Homeless,  the  survey  is  being  co- 
sponsored  by  11  Federal  agencies: 
Department  of  Housing  and  Urban 

Development 
Department  of  Health  and  Human 

Services 
Department  of  Veterans  Affairs 
Department  of  Agriculture 


Department  of  Commerce 
Department  of  Education 
Department  of  Energy 
Department  of  Labor 
Department  of  Transportation 
Social  Security  Administration 
Federal  Emergency  Management  Agency 

The  siuvey  includes  two  phases:  the 
collection  of  information  on  service 
providers  and  the  collection  of 
information  on  service  users  (clients).  In 
Phase  1,  the  Census  Btueau  will: 

(1)  Select  a  sample  of  geographic 
areas; 

(2)  Development  a  comprehensive  list 
of  service  providers  in  the  survey 
sample  areas; 

(3)  Collect  basic  information  firom  all 
service  providers  within  the  sample 
areas  on  programs  ofiiered,  via  a 
computer-assisted  telephone  interview; 
and 

(4)  Select  a  subsample  of  providers 
and  collect  detailed  information  on 
programs  and  services  by  mail,  with 
telephone  follow-up. 

Phase  1  of  the  national  survey  is 
planned  to  be  conducted  startii^  in  - 
October  1995  and  conclude  by  January 
1996. 

In  phase  2,  the  Census  Bureau  will: 

(1)  Select  a  sample  of  service  users 
(clients)  within  the  sample  areas: 

(2)  Select  a  sample  of  providers  in 
designated  programs;  and 

(3)  Select  clients  and  conduct 
personal  visit  interviews  at  selected 
service  provider  facilities. 

This  request  is  for  clearance  to 
conduct  Phase  1  of  the  survey.  A  second 
package  will  be  submitted  to  OMB  later 
for  Phase  2. 

This  request  is  for  the  following 
questionnaires: 

•  NSHAPC-IOOA  Service  Provider 
Core  Data. 

•  NSHAPC-IOOB  Emergency  Shelter 
Programs;  lOOC  Transitional  Housing 
Programs;  lOOD  Voucher  Programs;  and 
lOOE  Permanent  Housing  for  the 
Homeless  Programs.  Note:  Each  of  these 
siirveys  is  identical  except  for  its  title 
and  modest  wording  differences  under 
the  Voucher  instrument. 

•  NSHAPC-IOOF  Alcohol/Drug 
Programs;  lOOG  Mental  Health  Care 
Programs;  lOOH  Physical  Health  Care 
Programs;  lOOl  Drop-In  Center 
Programs;  lOOJ  HIV/ AIDS  Programs;  and 
lOOL  Other  Programs.  Note:  Each  of 
these  siirveys  is  a  shortened  version  of 
the  Emergency  Shelter  Program  survey 
and  each  is  identical  to  the  other. 

•  NSHAPC-IOOK  Outreach  Program. 
NSHAPC-IOOM  List  of  Providers 

Offering  Homeless  Programs. 
A  pre-test  of  the  survey  was 
conducted  in  April  1995  in  three  areas: 


Atlanta,  GA;  Pittsburgh,  PA  (including 
Allegheny,  Fayette,  Washington,  and 
Westmoreland  Counties);  and  the 
Armstrong  County  Community  Acticm 
Agency  Catchment  area  (a  rural 
Commimity  Action  Agency  service  area 
outside  Pittsburgh).  The  survey 
instruments  have  been  revised  to  reflect 
the  experience  gained  in  the  pre-test. 
The  Census  Bureau  sought  and  obtained 
substantial  expert  input  over  a  two-year 
period  to  develop  the  survey 
instruments. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information,  as  described  below  to  OMB 
for  review,  as  required  by  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35): 

(1)  The  title  of  the  information 
collection  proposal; 

(2)  The  office  of  the  agency  to  collect 
the  information; 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use; 

(4)  The  agency  form  number,  if 
applicable; 

(5)  What  members  of  the  public  will 
be  affected  by  the  proposal; 

(6)  How  frequently  information 
submission  will  be  required; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  infromation 
submission  including  numbers  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(8)  Whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
propo^  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  July  27, 1995. 
Michael  A.  Stegman, 
Assistant  Secretary,  Office  of  Policy 
Development  and  Research. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  National  Survey  of 
Homeless  Assistance  Providers  and 
CUents  (NSHAPC). 

Office:  Policy  Development  and 
Research. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
na     lal  survey  would  provide  up-to- 
date  information  about  the  providers  of 
homeless  assistance  and  the 
characteristics  of  homeless  persons  who 
use  services.  The  survey  will  be 
conducted  in  76  areas  including 
metropolitan  and  nonmetropolitan 
settings.  The  data  will: 


Federal  Register  /  Vol.  60,  No.  153  /  Wednesday.  August  9.  1995  /  Notices  40641 


(1)  be  compared  with  the  finHingo  of 
a  1987  Urban  Institute  survey  of 
homeless  characteristics  to  understand 
reported  changes  in  the  nature  of 
homelessness,  especially  those  related 
to  families  with  diildren; 

(2)  provide  a  basis  for  assessing  local 
efforts  to  construct  "continuums  of 
care"  for  homeless  people; 

(3)  be  used  to  develop  measures  to 
assess  the  impact  and  performance  of 
current  homeless  programs; 

(4)  will  assist  local  governments  and 
nonprofit  oigani^tions  in  designing 
more  effective  local  programs;  and 

(5)  provide  a  baseline  for  examining 
the  effects  on  the  homeless  population 
of  proposed  changes  to  the  McKinney 
homeless  assistance  programs,  and 
America's  "safety  net"  programs  for  the 
poor  (e.g..  Section  8,  AFDC,  JTPA,  and 
Medicaid  programs). 

Form  Number:  None. 

Respondents:  Homeless  service 
providers  and  homeless  persons. 

Frequency  of  Submission:  One-time. 

Reporting  Burden:  See  attachment. 

Total  Estimated  Burden  Hours:  Phase 
1,  Provider  Surveys  17,500. 

Status:  New  Survey. 

Co/itoct;  James  E.  Hoben,  HUD,  (202) 
708-0574  X132,  George  A.  Ferguson, 
HUD.  (202)  708-1480,  Joseph  F.  Uckey, 
Jr.,  OMB.  (202)  395-7316. 

Date:  July  27, 1995. 

Supporting  Statement 

A.  Justification 

1.  Necessity  of  Information  Collection 

I J  Hie  National  Survey  of  Homeless 
Assistance  Providers  and  Clients 
(NSHAPC)  includes  two  phases:  the 
collection  of  information  on  service 
providers  (providers)  and  the  collection 
of  information  on  service  users  (clients). 

Phase  1:  In  Phase  1,  the  Census 
Bureau  will: 

(1)  Select  a  sample  of  geographic  areas 

(2)  Develop  a  comprehensive  list  of 
service  providers  in  the  survey  sample 
areas. 

(3)  Collect  basic  information  bom  all 
aervice  providers  within  the  sample 
areas  on  programs  offered,  via  a 
computer-assisted  telephone  interview. 

(4)  Select  a  subsample  of  providers 
and  collect  detailed  information  on 
programs  and  services  by  mail,  with 
telephone  follow-up. 

Note:  Steps  1  and  2  must  be  completed  if 
Phase  2  is  conducted. 

Phase  2:  In  Phase  2,  the  Census 
Bureau  will: 

(1)  Select  a  sample  of  service  users 
(clients)  within  the  sample  areas  in  two 
other  stages. 

(2)  Select  a  sample  of  providers  in 
designated  programs. 


(3)  Select  clients  and  conduct 
personal  visit  interviews  at  selected 
service  provider  facilities. 

This  request  is  tot  clearance  to 
conduct  Phase  1  of  the  survey.  A  second 
OMB  package  will  be  submitted  later  for 
Phase  2.  This  request  is  for  the 
following  questionnaires  listed  by  title 
and  code  number. 

Data  to  be  collected  from  all 
providers: 

•  NSHAPC— lOOA,  Service  Provider 
Core  Data  Questionnaire. 

Data  to  be  collected  from  major 
shelter  providers:  (Note:  Each  of  these 
instruments  is  essentially  identical, 
except  for  the  title.  Therefore,  review  of 
one  satisfies  review  of  the  others.) 

•  NSHAPC-IOOB,  Emeigency  Shelter 
Programs. 

•  NSHAPC-lOOC,  Transitional 
Housing  Programs. 

•  NSHAPC-IOOD,  Voucher  Programs. 

•  NSHAPC-IOOE,  Permanent 
Housing  for  the  Homeless  Programs. 

Data  to  be  collected  frt>m  special 
service  providers:  (Note:  Each  of  these 
instruments  is  essentially  identical, 
except  for  the  title.  Therefore,  review  of 
one  satisfies  review  of  the  others.) 

•  NSHAPC-IOOF.  Alcohol/Drug 
Programs. 

•  NSHAPC-IOOG,  Mental  Health  Care 
Programs. 

•  NSHAPC-IOOH.  Physical  Health 
Care  Programs. 

•  NSHAPC-IOOI.  Drop-hi  Center 
Programs. 

•  NSHAPC-IOOJ,  HIV/AIDS 
Programs. 

•  NSHAPC-IOOL,  Other  Programs. 
Data  to  be  collected  from  homeless 

outreach  programs: 

•  NSHAPC-IOOK,  Outreach 
Programs. 

Instrument  for  updating  list  of 
providers  in  a  geographic  area: 

•  NSHAPC-IOOM,  List  of  Providers 
Offering  Homeless  Programs. 

The  national  survey  will  provide 
estimates  of  the  number  and 
characteristics  of  service  providers,  and 
an  assessment  of  the  types  of  programs 
and  services  available  to  people  who  are 
homeless.  The  survey  wiU  also  provide 
(in  Phase  2)  detailed  characteristics  of 
persons  using  services. 

The  naticmal  survey  is  being 
sponsored  by  the  following  Federal 
agencies: 

•  Department  of  Housing  and  Urban 
Development  (HUD). 

•  Department  of  Health  and  Human 
Services  (HHS). 

•  Deputment  of  Veterans  Affairs 
(VA). 

•  Department  of  Agriculture  (USDA). 

•  Department  of  Commerce  (DOC), 

•  Department  of  Education  (ED). 


•  Departmoit  of  Energy  (DOE). 

•  Department  of  Labor  (DOL). 

•  Department  of  Transportation 
(DOT). 

•  Social  Security  Administration 
(SSA). 

•  Federal  Emergency  Management 
Agency  (FEMA). 

Data  will  be  collected  under  HUD's 
data  collection  authority. 

As  part  of  the  1990  Census,  the 
Census  Bureau  enumerated  persons 
residing  in  homeless  shelters  and  pre- 
identified  street  locations.  However,  this 
operation  was  not  designed  to  provide 
the  full  range  of  information  needed  for 
guiding  policy  decisions  related  to 
homelessness.  With  this  understanding, 
in  September  of  1993,  the  Bureau  of  the 
Census  convened  a  conference  of 
researchers,  representatives  of  public 
interest  groups,  and  government 
representatives  to  discuss  ways  of 
improving  data  collection  on  the 
homeless  population.  The  consensus 
among  this  group  was  that  the  decennial 
census  is  not  the  appropriate  vehicle  for 
gathering  information  on  the  homeless 
population.  They  suggested  that  a  new        * 
national  survey  using  updated 
methodologies  to  obtain  an  accurate  and 
useful  picture  of  those  homeless  people 
who  use  services  in  the  United  States  is 
needed. 

2.  Needs  and  Uses 

The  information  the  new  survey 
would  provide  is  critical  for  developing 
the  kinds  of  effective  public  policy 
responses  needed  to  break  the  cycle  of 
homelessness,  both  through  targeted 
programs  and  the  leveraging  of 
mainstream  resources,  litis  survey 
would  provide  up-to-date  information 
about  the  characteristics  of  today's 
providers  of  homeless  services  and  the 
homeless  population  who  use  services. 
The  last  comparable  national  study  was 
in  1987  when  the  Urban  Institute 
completed  a  survey  of  homeless 
persons.  Also,  included  in  the  NSHAPC 
would  be  the  first  national  examination 
of  the  characteristics  of  homelessness  in 
rural  America,  fulfilling  a  Congressional 
mandate  for  a  report  on  this  subject. 

The  national  NSHAPC  survey  would: 

1.  Provide  information  on  the  types  of 
programs  and  services  available  to 
homeless  persons,  including  population 
groups  primarily  served  (e.g.,  veterans, 
people  with  mental  illness);  days  of 
operation,  occupancy  levels,  and 
sources  of  fund^. 

2.  Provide  national  information  on  the 
types  of  services  available  to  homeless 
persons  in  both  urban  and  rural 
communities. 

3.  Provide  information  not  addressed 
by  the  last  national  study  in  1987  such 
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as:  What  are  the  triggering  events  that 
precipitate  homelessness?  Where  were 
homeless  (Mople  living  before  they 
became  homeless?  How  prevalent  is 
AIDS  among  homeless  persons?  What 
impact  does  rural  homelessness  have  on 
urban  homelessness?  What  differences 
are  there  among  homeless  persons 
found  in  cities,  suburbs,  and  rural  areas? 

4.  Tell  us  what  characteristics  of  the 
homeless  population  have  changed 
since  the  1987  study. 

5.  Collect  additional  infonnaticHi 
related  to  drug  use.  mental  illness. 
AIDS,  tuberculosis,  and  previous 
episodes  of  homelessness. 

6.  Include  smaller  cities, 
nonmetropolitan  and  rural  areas  in 
order  to  more  accurately  and  fully 
reflect  homelessness  in  the  United 
States.  The  survey  would  interview  a 
sufficient  number  of  people  using 
services  in  76  geographic  areas  to  ensure 
reliability  of  the  national  estimates.  Of 
these  76  geographic  areas,  28  would  be 
large  metropolitan  areas,  24  would  be 
m^um  and  small  metropolitan  areas, 
and  24  would  be  nonmetropoUtan  areas 
(small  cities  and  rural  areas). 

Discussion  of  Phase  1  Activities 

Phase  1  will  be  on-going  from  October 
1, 1995  through  January  1996.  Three 
steps  occur  in  Phase  1. 

St0p  1:  Completing  the  CAT!  Interview 

1.  Beginning  on  October  1. 1995, 
Census  Bureau  staff  will  use  a 
computer-assisted  telephone  interview 
(CATI)  to  contact  all  service  providen 
in  the  76  sample  commimities.  Service 
providers  interviewed  would  include 
those  with  programs  specifically 
targeted  to  the  homeless  (e.g..  homeless 
shelters,  soup  kitchens,  homeless 
outreach  programs)  as  vniil  as  other 
commimity  service  providers  with 
programs  for  which  homeless 
individuals  are  eligible.  The  purpose  of 
the  survey  of  service  providen  would  be 
to  assess  the  types  of  programs  and 
swices  available  to  homeless  parsons 
in  these  metropolitan,  suburban,  and 
rural  areas.  All  sovice  providen  in  the 
areas  vrill  be  asked  about  the  types  of 
programs  offiered  and  basic  information 
about  each  program  offned.  such  as 
source  of  funding,  days  of  operation, 
and  population  group  primarily  served 
(e.g.,  veterans,  people  with  mental 
ilfaiess).  Prior  to  the  CATI  calls,  an 
advance  letter,  NSHAPC  L(l)l,  will  be 
mailed  to  each  provider. 

Providen  will  be  asked  via  the  CATI 
die  questions  contained  in  the  NSHAPC 
F(mn  lOOA.  Service  Provider  Core  Data 
Questionnaire.  The  following 
information  about  the  service  provider 


and  programs  offered  at  that  address 
will  be  collected: 

•  Name. 

•  Contact  for  the  Cadlity. 

•  Address. 

•  Telephone  number. 

•  Tjrpa  of  facility. 

•  Programs  provided. 

The  following  information  will  be 
collected  for  each  program  offered: 

•  Average  number  of  adults  and 
children  participating  in  programs  on  a 
daily  basis,  and  percent  homeless. 

•  Average  number  of  adults  and 
children  the  facility  serves  on  a  daily 
basis. 

•  Familial  status  of  persons  the 
facility  serves  on  a  daily  basis. 

•  PubUc  or  private  affiliation. 

•  Source  of  funding. 

•  If  the  program  is  targeted  to  a 
specific  subpopiilation  group. 

•  Number  of  facilities  under  contract 
to.  or  accepting  vouchere. 

•  Expected  days  of  operation  for  each 
program  in  February.  1996. 

•  Contact  person  for  each  program. 

Step  2:  Reviewing  the  List  of  Service 
Providers 

Once  the  CATI  interview  is 
completed,  service  providen  will  be 
mailed  a  comprehensive  list  of  service 
providen  in  tiuB  sample  areas.  Service 
providen  asked  to  review  the  list  frar 
completeness  and  accuracy,  will  be 
asked  to  correct  any  incorrect  entries, 
and  to  identify  serviceproviden  that  are 
omitted  from  the  list.  Tlie  updated  lists 
are  to  be  mailed  back  to  the  Census 
Bureau.  After  receipt  of  the  reviewed 
list.  Census  Bureau  personnel  will 
remove  duplicate  entries  from  the  list 
and  prepare  a  master  list  of  service 
providen  for  a  geographic  area.  New 
service  providen  added  to  the  list  will 
then  be  contacted  and  Census  Bureau 
staff  will  administer  the  CATI  interview. 

The  Census  Bureau  plans  to  generate 
listings  of  service  providen  for  each  of 
the  sample  areas  in  the  survey  and  mail. 
NSHAPC  Form  100-M.  List  of  Providen 
Oaring  Homeless  Programs  and  the 
NSHArc-L(2)  letter  to  all  service 
providen  shoMm  on  the  comprehensive 
list  and  all  knowledgeable  local  persons. 
The  knowledgeable  local  persons  and 
service  providen  will  be  asked  to 
review  the  listing  of  all  service 
providen  in  their  area  for  completeness, 
and  to  add  any  missed  service  providen 
to  the  Ust.  Note:  A  sample  of  providen 
will  be  asked  to  provide  additional 
information  about  the  services  they 
ofiier.  This  is  discussed  below  under 
Phase  1.  Step  3. 

The  Census  Bureau  is  obtaining 
copies  of  national  files  of  service 
providen  from  national  organizations. 


Federal  agencies,  and  from  Communitv 
Action  Program  (CAP)  coordinaton.  Ine 
Census  Bureau  has  obtained  a  copy  of 
lists  of  service  providen  from  the 
following  Federal  agencies:  FEMA. 
Health  and  Human  Services.  Veterans 
Affain,  and  Labor,  and  it  will  obtain 
lists  from  Housing  and  Urban 
Development.  National  organizations, 
such  as  the  National  Coalition  for  the 
Homeless.  National  Alliance  to  End 
Homelessness.  National  Law  Center  on 
Homelessness  and  Poverty.  National 
Networic  of  Runaway  and  Youth 
Services.  Catholic  Qiarities.  Better 
Homes  Foundation,  and  Volimteen  of 
America)  Inc..  have  provided  lists  to  the 
Censiis  Bureau.  The  Census  Bureau 
plans  to  unduplicate  and  merge  these 
files  into  one  comprehensive  Ustiog  of 
service  providen.  This  comprehensive 
list  will  be  used  as  the  initial  sampling 
frame  for  identifying  and  interviewing 
service  providen  in  the  sample  areas. 

The  local  update  may  also  provide  the 
Census  Bureau  with  additional  lumies  of 
service  providen  and  local  persons  or 
organizations  knowledgeable  about 
homeless  services.  (Fednal.  State,  and 
Local  Agencies  may  not  have  the  name 
of  a  service  provider  if  the  provider  does 
not  receive  any  fisderal,  state,  or  local 
funding.) 

Censiis  Bureau  personnel  also  will 
contact  the  state  homeless  coordinate 
designated  in  accordance  with  the 
McKinney  Homeless  Assistance  Act 
The  Census  Bureau  will  tell  them  about 
the  survey,  indicate  which  counties  in 
their  state  are  included  in  the  siuvey. 
and  provide  them  with  a  list  of  service 
providen  in  each  of  the  sample  areas. 
The  state  coordinaton  will  be  asked  to 
review  the  list  of  service  providen  and 
note  any  additions  or  chuiges. 

NolR  Cennu  Bureau  penonoel  have 
already  completed  some  initial  contacts  with 
Federal  and  state  gpvemmant  offlcas, 
agendes,  oiganizations,  and  Imowledgeable 
local  paraons  to  begin  compiling  a  national 
Ust  of  service  providers. 

Shelters  for  abused  women  and  nma%ray 
youths  will  not  be  on  the  listings  to  be 
revievred  by  service  providen  but  are 
included  in  the  sampling  frame.  This  is  to 
preserve  the  confidentia]  locations  of  shelters 
for  abused  women  and  runaway  youth. 

The  Census  Bureau  will  use  the  roaster  list 
of  service  providers  as  the  frwne  to  select  the 
sample  of  service  providers  who  will  receive 
the  detailed  program  questionnaires  and  to 
select  the  sample  of  provider  bcilities  where 
client  Interviewing  vrill  be  conducted. 

Step  3:  Completing  the  Detailed 
Information  on  Programs  and  Services 

Once  the  CATI  interviews  are 
completed,  a  subsample  of  service 
providen  will  be  asked  to  provide  more 
detailed  information  about  the  specific 


programs  and  services  offered  at  their 
facility.  Separate  questionnaires  for  each 
program  (e.g..  NSHAPC  Forms  lOOB  to 
lOOL)  have  been  developed.  Program 
managera  will  be  asked  to  complete  a 
questionnaire  by  mail  for  each  program 
they  administer.  For  each  program 
offered,  program  managera  will  receive 
a  copy  of  the  appropriate  program 
questionnaire  and  the  NSHAPC  L(3)  L- 
letter.  Census  Bureau  staff  will  follow 
up  by  telephone  all  nonresponding 
providen. 

Discussion  of  Phase  2  Activities 

The  second  phase  of  the  survey 
consists  of  interviewing  a  sample  of 
penons  using  services  at  homeless 
shelten.  soup  kitchens,  and  other 
service  locations  where  homeless 
people  are  found.  Interviews  will  take 
place  continuously  over  a  fom-week 
period  in  order  to  obtain  a 
representative  sample.  In  addition  to 
providing  data  on  characteristics  of  the 
portion  of  the  homeless  population  who 
use  services,  this  phase  of  the  siirvey 
would  identify  homeless  subgroups  and 
help  determine  their  use  of  various 
types  of  assistance  programs.  It  would 
also  collect  limited  comparative  data  on 
housed  persons  with  very  low  incomes 
who  also  rely  on  soup  kitchens  and 
other  emergency  assistance. 

The  siuvey  will  estimate 
characteristics  at  the  national  level  only. 
The  sample  size  is  not  large  enough  to 
produce  estimates  of  client 
characteristics  at  the  regional  or  local 
levels. 

In  1987.  the  Urban  Institute 
completed  a  survey  of  homeless 
persons.  Data  from  the  1987  Urban 
Institute  study  represent  the  only 
national  level  data  specific  to  homeless 
peraone.  Since  the  1987  study,  no 
significant  national  studies  have  been 
conducted  to  provide  national 
information  about  the  characteristics  of 
homeless  persons  using  services  for 
homeless  people. 

NSHAPC  data  will  be  used  to  plan 
future  programs  and  services  funded  via 
the  McKinney  Homeless  Assistance  Act 
and  other  programs  to  prevent 
homelessness  as  well  as  ameUorate  it 
Understanding  the  causes  of 
homelessness  can  help  guide  the 
development  of  preventive  strategies. 
Data  from  the  NSHAPC  will  be  used  by 
the  participating  agencies  to  prepare 
reports  in  accordance  with  the 
requirements  of  the  McKinney 
Homeless  Assistance  Act  and  other 
homeless  assistance  programs. 

The  following  programs  will  benefit 
from  the  data  collected  in  the  NSHAPC. 
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Emergency/Temporary  Shelter 
Assistance 

Emergency  Food  and  *"    Iter  Program 

(F^lAji—Assistance  directed  toward 

temporary  shelter 
Emergency  Shelter  Grants  Program 

(HUD) 
Shelter  for  the  Homeless  (Department  of 

Defense  (DOD)] 
Homeless  Support  Initiatives — Surplus 

Blankets  (DOD) 

Food  and  Nutrition  Assistance 

Commodities  for  Soup  Kitchens  (USDA) 
Emergency  Food  and  Shelter  Program — 

Food  Assistance  (FEMA) 
Commissary /Food  Bank  Ixdtiatives 

(DCH3)  and  (Department  of 

Transportation  (DOT)) 
Federal  Grain  Inspection  Service — 

Donation  of  Surplus  Samples  (USDA) 

General  Health  Assistance 

Health  Care  for  the  Homeless  Grant 
Program  (HHS) 

General  Health  Assistance 

Health  Care  for  the  Homeless  Grant 

Program  (HHS) 
Domiciliary  Care  for  Homeless  Veterans 

Program  (VA) 

Assistance  to  Homeless  Persons  with 
Disabilities 

Shelter  Plus  Care  Program  (HUD) 
Supportive  Housing  Program  (HUD) 
Projects  for  Assistance  in  Transition 

from  Homelessness  (PATH)  (HHS) 
Access  to  Community  Care  and  Effective 

Services  and  Supports  (ACCESS) 

(HHS) 
Community  Support  Program — 

homeless-specific  ^,  jrtion  (HHS) 
National  Institutes  of  Health  (I^H) 

Research  on  Homelessness  (HHS) 
Homeless  Chronically  Mentally  111 

Veterans  Program  (VA) 
Safe  Havens  (HUD) 
National  Institute  on  Alcohol  Abuse  and 

AlcohoUsm  (NIAAA)  Research 

Demonstration  on  Homelessness 

(HHS) 
Drug  Abuse  Prevention  for  Rimaway  & 

Homeless  Youth  (HHS) 

Education,  Training,  and  Employment 
Assistance 

Education  for  Home^'^ss  Children  & 

Youth  State  Grants  Prog.  (ED) 
Examplory  Projects  Program — ^Homeless 

Children  (ED) 
Adult  Education  for  the  Homeless  (ED) 
Job  Training  for  the  Homeless 

Demonstration  Program  (DOL) 
Homeless  Veterans  Reintegration  Project 

(DOL) 

Housing  Assistance 

Supportive  Housing  Program  (HUD) 


Section  8  Assistance  for  SROs  (HUD) 
Single  Family  Property  CKsposition 

hiitiative  (HUD) 
Transitional  Housing  Demonstration 

Program  (HHS) 
Transitional  Living  Program  for 

Homeless  Youth  (HHS) 
Fanner's  Home  Administration  (FMHA) 

Homes  for  the  Homeless  (USDA) 
Shelter  for  Homeless  Vets — ^Acquired 

Property  Sales  (VA) 
Base  Closure  Properties  (DOD,  HUD) 

Homeless  Prf-vention 

Emergency  Food  and  Shelter  Program 
(fEMA) — ^Prevention  Assistance 

Emergency  Community  Services 
Homeless  Grant  Program  (HHS) 

Emergency  Shelter  Grants  program 
(HUD) 

General/Misc.  Aid  to  Homeless 
Providers 

Emergency  Community  Services 
Homeless  Grant  Program  (HHS) 

Excess  &  Siuplus  Federal  Real  Property 
(GSA)/(HUD)/(HHS)    . 

Runaway  and  Homeless  Youth  Program 
(HHS) 

Programs  for  Homeless  Children/Youth/ 
Families 

Family  Support  Centen  (HHS) 
Transitional  Housing  Demonstration 

Program  (HHS) 
Supportive  Housing  Program  (HUD) 
Education  for  Homeless  Children  & 

Youth  State  Grants  Program  (ED) 
Exemplary  Projects  Program — Homeless 

Children  (ED) 
Rimaway  and  Homeless  Youth  Program 

(HHS) 
Transitional  Living  Program  for 

Homeless  Youth  (HHS) 
Drug  Abuse  Prevention  for  Runaway  & 

Homeless  Youth  (HHS) 

Programs  for  Homeless  Veterans 

Domiciliary  Care  for  Homeless  Veterans 

Program  (VA) 
Homeless  Chronically  Mentally  111 

Veterans  program  (VA) 
Shelter  for  Homeless  Vets — ^Acquired 

Property  Sales  (VA) 
Homeless  Veterans  Reintegration  Project 

(DOL) 

Information  collected  in  Phase  1  will 
be  used  to:  (1)  develop  a  comprehensive 
listing  of  service  providers  nationwide 
and  to  develop  a  national  profile  of  the 
types  of  programs  offered  to  homeless 
people:  (2)  to  select  a  sample  of 
providen  that  will  be  asked  more 
detailed  information  about  services 
offered;  and  (3)  to  select  the  sample 
providen  where  cUent  interviewing  will 
be  conducted. 

3.  Efforts  to  Minimize  Burden 

Not  applicable.  Respondents  are 
individuals  at  provider  faciUties  who 
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cannot  respond  with  computer  tapes  or 
disks.  We  are  also  minimizing  the 
burden  of  the  FEMA  Local  B^rd 
Contact  Persons,  government  contacts, 
service  providers  and  knowledgeable 
local  persons  by  giving  them  the 
combined  listing  of  service  providers  to 
review  as  opposed  to  asking  them  to  list 
all  service  providers  in  their  area. 

4.  Efforts  to  Identify  Duplication,  and 
Use  of  Available  kJormation 

HUD  consulted  with  other 
government  agencies  and  o  ^L.ide 
experts  and  determined  that  the 
proposed  national  NSHAPC  will  be  the 
only  current,  national  data  source  with 
detailed  information  on  the  types  and 
availability  of  programs  and  services 
ofiisred  and  on  the  characteristics  of 
literally  homeless  persons  who  use 
services.  The  most  recent  national  data 
is  the  1987  Urban  Institute  Study. 

In  March  1987,  the  Urban  Institute 
conducted  a  siu^^ey  of  homeless  persons 
who  used  services  in  cities  of  100,000 
or  more.  The  NSHAPC  is  intended  to 
parallel  and  extend  the  methodology 
\ised  by  the  Urban  Institute  in  the  1987 
sxuvey  to  capture  a  higher  proportion  of 
the  literally  homeless  population  who 
use  services. 

a.  The  NSHAPC  will  include 
additional  geographical  coverage.  Cities 
with  populations  of  100,000  or  less  and 
areas  outside  of  cities  will  be  included 
in  the  survey  sample.  (The  1987  Urban 
bostitute  survey  only  included  cities 
with  populations  over  100,000.) 

b.  The  NSHAPC  will  include 
additional  topic  coverage.  The  client 
questionnaire  covers  more  topics  and  in 
greater  depth  than  was  covered  in  the 
1987  Urban  Institute  Survey.  There  are 
also  some  questions  similar  to  those  in 
the  1987  siuvey  so  that  a  comparison 
may  be  made  between  the  results  of  the 
two  surveys.  (The  1987  Urban  Institute 
survey  only  asked  about  drug  treatment. 
The  NSHAPC  asks  about  drug  treatment, 
as  well  as,  types  and  frequencies  of 
drugs  used,  and  information  about  - 
mental  health. — 

c.  The  interview  period  for  client 
interviews  for  the  national  survey  will 
be  one  month.  The  interview  period  for 
the  Urban  Institute's  1987  svirvey  was 

.  one  week. 

While  the  results  from  the  Urban 
Institute's  1987  survey  provide 
characteristics  of  homeless  persons  who 
used  services,  it  does  not  include  the 
NSHAPC's  additional  emphasis  on 
geographical  and  topic  coverage  as 
described  in  A.4.  The  1987  study  did 
not  provide  any  information  on  the 
types  of  programs  and  services  offered. 
"The  Urban  Institute  sxuvey  is  also 
almost  10  years  old.  More  recent 


information  is  needed.  Thus,  there  is  no 
similar  information  available  that  could 
be  used  or  modified  for  use  for  the 
purposes  describt>d. 

5.  Minimizing  Burden  on  Small 
Businesses 

The  Census  Bureau  plans  on  using  the 
combined  files  from  Federal  agencies 
and  national  organizations  and 
advocacy  groups  to  generate  listings  of 
service  providers  for  each  sample  area 
in  the  survey  and  mail  the  listings  to  all 
service  providers  contacted  by 
telephone  and  all  knowledgeable  local 
persons.  The  knowledgeable  local 
persons  and  service  providers  will  be 
asked  to  review  the  listing  for 
completeness  of  all  service  providers  in 
their  area  and  to  add  any  missed  service 
providers  to  the  list.  The  state  homeless 
coordinator  will  only  be  asked  to  review 
the  listing  of  service  providers  (Form 
NSHAPC  lOOM).  The  Census  Bureau 
believes  the  file  will  provide  an  initial 
comprehensive  listing  of  service 
providers  cutrrently  offering  services  to 
the  homeless,  thus  reducing  the  biuden 
of  the  service  providers,  government 
contacts,  and  knowledgeable  local 
persons.  No  small  businesses  will  be 
contacted. 

6.  Consequences  of  Less  Frequent 
Collection 

Not  applicable.  This  is  a  one-time    ■ 
survey.  Phase  1  will  be  conducted  from 
October  2, 1995  to  January  15, 1996,  and 
Phase  2  fit>m  January  21  to  March  30. 
1996. 

7.  Consistency  with  5  CFR  1320.6 

The  Census  Bmr ..a  will  collect  these 
data  in  a  manner  consistent  with  the 
guidelines  in  5  CFR  1320.6. 

8.  Consultations  Outside  the  Agency 

Consultations  have  been  made  v/ith 
the  following  people: 
I^.  Martha  Burt;  The  Urban  Institute, 

2100  M  Street,  NW.,  Washington.  DC 

20037.  Tel:  (202)  857-8551 
Ms.  Lorraine  Reilly  (formerly  of)  The 

Urban  Institute.  2100  M  Street,  NW., 

Washington.  DC  20037,  Tel:  (202) 

857-8551 
Dr.  Michael  Dennis,  Research  Triangle 

Institute,  Center  ^nr  Social  Research 

and  Policy  Anaiybis,  P.O.  Box  12194. 

Research  Triangle  Park.  NC  27709- 

2194,  Tel:  (919)  541-6429 
Dr.  Greg  Owen,  Wilder  Foundation, 

Wilder  Research  Center.  1295 

Bandana  Blvd.,  North— Suite  210.  St. 

Paul.  MN  55108-5197.  Tel:  (612)  647- 

4612 
Ms.  Joann  ~  Wiggins,  U.S.  Dept.  of 

Education,  600  Independence 

Avenue,  SW— Room  4143. 


Washington.  DC  20202.  Tel:  (202) 
401-1958 

Mr.  Tom  Fagan,  U.S.  Dept.  of  Education, 
400  Maryland  Avenue,  SW— Room 
2043,  Washington.  DC  20202.  Tel: 
(202)  401-0039 

Mr.  John  Pentecost.  USDA-FmHA, 
Room  5345-South,  MFHI>-PD, 
Washington.  DC  20250.  Tel:  (202) 
720-8983 

Mr.  Tom  Sanders,  USDA-FmHA,  Room 
5343-South.  MFHD-PD,  Washington, 
DC  20250,  Tel:  (202)  720-1626 

Ms.  Amy  Donoghue,  USDA-FmHA- 
PAS,  3101  Park  Center  Drive— Room 
1130,  Alexandria,  VA  22302.  Tel: 
(703)  305-2920 

Ms.  Jean  Whaley,  Dept.  of  Housing  and 
Urban  Development,  451  Seventh 
Street.  SW— Room  7267.  Washington. 
DC  20410,  Tel:  (202)  708-1234 

Ms.  Jane  K  radbil,  Dept.  of  Housing  and 
Urban  Development.  451  Seventh 
Street,  SW— Room  8112,  Washington, 
DC  20410,  Tel:  (202)  708-1537 

Mr.  Lafayette  Grisby  (formerly  of)  Dept. 
of  Labor,  Room  N-5637,  200 
Constitution  Avenue.  NW., 
Washington,  DC  20210,  Tel:  (202) 
535-0677 

Mr.  John  Heinberg,  Dept.  of  Labor, 
Room  N-5637,  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210 
Tel:  (202)  535-0682 

Mr.  David  Lah,  Dept.  of  Labor,  Room  N- 
5637,  200  Constitution  Avenue,  NW., 
Washington.  DC  20210,  Tel:  (202) 
535-0682 

Mr.  Pete  Dougherty,  Homeless  Programs 
Specialist,  Dept.  of  Veterans  Affairs, 
801  Vermont  Avenue,  NW.. 
Washington,  DC  20420.  Tel:  (202) 
273-5716 

Mr.  Eric  Lindblom  (IIIC)  (formerly  of) 
0£Bce  of  Mental  Health,  Dept.  of 
Veterans  Affairs,  801  Vermont 
Avenue,  NW.,  Washington,  DC  20420, 
Tel:  (202)  535-7311 
Dr.  Robert  Rosenheck,  MD,  VA  Medical 
Center,  NEPEC-182, 950  Campbell 
Avenue,  West  Haven,  CT  06516,  Tel: 
(203) 937-3850 
Ms.  Cynthia  Taeuber,  Office  of  the 
Deputy  Director,  Bureau  of  the 
Census,  Washington,  DC  20233,  Tel: 
(301) 457-4358 
Ms.  Annetta  Clark,  Special  Places/ 
Group  Quarters  Team,  Office  of  the 
Assistant  Division  Chief.  Population 
Division,  Bureau  of  the  Census 
Washington.  DC  20233.  Tel:  (301) 
457-2378 
Ms.  Denise  Smith.  Special  places/Group 
Quarters  Team,  Office  of  the  Assistant 
Division  Chief,  Population  Division, 
Bureau  of  the  Census.  Washington, 
DC  20233,  Tel:  (301)  457-2378 
Dr.  Charles  H.  Alexander,  Demographic 
Statistical  Methods  Division,  Bureau 


of  the  Census,  Washington,  DC  20233, 
Tel:  (301)  457-4290 

Mr.  David  Hubble.  Victimization  and 
Expenditure  Branch,  Demographic 
Statistical  Methods  Division,  Bureau 
of  the  Census,  Washington,  DC  20233, 
Tel:  (301)  457^239 

Ms.  Marjorie  Dauphin,  Victimization 
and  Expenditiu«  Branch, 
Demographic  Statistical  Methods 
Division,  Biu«au  of  the  Census, 
Washington,  DC  20233,  Tel:  (301) 
457-1190 

Ms.  Miriam  Rosenthal  (formerly  of) 
Victimization  and  Expenditure 
Branch,  Demographic  Statistical 
Methods  Division,  Bureau  of  the 
Census,  Washington,  DC  20233,  Tel: 
(301) 457-4270 

Mr.  David  Homick,  Victimization  and 
Expenditiu«  Branch.  Demographic 
Statistical  Methods  Division,  Biueau 
of  the  Census,  Washington,  DC  20233, 
Tel:  (301)  457-4190 

Mr.  John  Bushery,  Quality  Assiuance 
and  Evaluation  Branch,  Demographic 
Statistical  Methods  Division.  Biueau 
of  the  Census,  Washington,  DC  20233, 
Tel:  (301)  457-1915 

Ms.  Andrea  Meier,  Quality  Assiuance 
and  Evaluation  Branch,  Demographic 
Statistical  Methods  Division.  Biueau 
of  the  Census,  Washington,  DC  20233, 
Tel:  (301)  457-1983 

Mr.  Michael  McMahon,  Field  Division, 
Bureau  of  the  Census,  Washington, 
DC  20233,  Tel:  (301)  457-4901 

Mr.  Chester  Bowie.  IDemographic 
Surveys  Division,  Bureau  of  the 
Census,  Washington,  DC  20233,  Tel: 
(301)  457-3773 

Mr.  Steven  Tourkin,  Methods, 
Procedures  and  Quality  Control 
Branch.  Demographic  Surveys 
Division,  Bureau  of  the  Census, 
Washington.  DC  20233.  Tel:  (301) 
457-3791 

Ms.  Jacquie  Lawing,  Deputy  Assistance 
Secretary  for  Economic  Development, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street, 
SW.  Suite  7204,  Washington,  DC 
20410,  Tel:  (202)  708-0270 

Mr.  Mark  Johnston,  Senior  Advisor  on 
Homelessness,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Suite  7274.  Washington, 
DC  20410,  Tel:  (202)  708-5528 

Mr.  Mike  Roanhouse,  Office  of  Special 
Needs  Assistance,  Department  of 
Housing  and  Urban  ENsvelopment,  451 
Seventh  Street,  SW,  Room  7258, 
Washington,  DC  20410,  Tel:  (202) 
708-1234 

Mr.  James  Hoben,  Office  of  Policy 
Development  and  Research, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street, 


JMI 


SW.  Washington,  DC  20410,  Tel:  (202) 
708-0574 

Mr.  Keith  Lively,  Acting  Deputy 
Assistance  Secretary  for  Program 
Systems,  Department  of  Health  and 
Human  Services,  200  Independence 
Avenue.  SW,  Room  447D, 
Washington.  DC  20201,  Tel:  (202) 
690-8774 

Mr.  Gerald  Britten  (formerly  of)  Deputy 
Assistant  Secretary  for  Program 
Systems,  Dei>artment  of  Health  and 
Human  Services.  200  Independence 
Avenue,  SW,  Room  447D, 
Washington.  DC  20201.  Tel:  (202) 
690-8774 

Ms.  Mary  Ellen  O'Connell,  Office  of  the 
Assistant  Secretary  for  Planning  and 
Evaluation,  200  Independence 
Avenue,  SW,  Room  447D, 
Washington.  DC  20201,  Tel:  (202) 
260-0391 

Mr.  Fred  Osher  (formerly  of)  Office  of 
Programs  for  the  Homeless  Mentally 
111,  National  Institute  of  Mental 
Health,  Dept.  of  Health  and  Human 
Services,  Parklawn  Bldg..  Room  3C06. 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Tel:  (301)  443-3706 

Mr.  Walter  Leginski.  Homeless  Programs 
Branch,  Center  for  Mental  Health 
Services.  Parklawn  Building,  room 
llc-05,  Rockville,  MD  20857 

Dr.  Robert  Huebner,  Ph.D.,  Health 
Services  Research  Branch.  National 
Institute  of  Alcohol  Abuse  and 
Alcoholism.  Dept.  of  Health  and 
Human  Services,  Willow  Building, 
Suite  505, 600  Executive  Boulevard, 
Rockville,  MD  20892-7003.  Tel:  (301) 
443-0786 

Mr.  Steve  Bartolomei-Hill,  Human 
Service  Poficy,  Office  of  the  Assistant 
Secretary  for  Planning  and 
Evaluation,  Etept.  of  Health  and 
Human  Services,  Hubert  H. 
Humphrey  Bldg.,  Room  41 OE,  200 
Independence  Avenue,  SW, 
Washington,  DC  20201,  Tel:  (202) 
690-7148 

Ms.  Rhoda  Davis,  Office  of 
Supplemental  Security  Income,  Dept. 
of  Health  and  Human  Services, 
Altmeyer  Building,  6401  Security 
Blvd.  Baltimore,  MD  21235,  Tel:  (410) 
965-6210 

Ms.  Terry  Lewis,  Administration  on 
Children,  Youth,  and  Families, 
Administration  for  Children  and 
Families,  Dept.  of  Health  and  Human 
Services,  Mary  E.  Switzer  Bldg..  Room 
2426,  330  C  Street,  SW,  Washington. 
DC  20201,  Tel:  (202)  205-8051 

Dr.  Joan  Turek  Brezina,  Ph.D.,  Program 
Systems,  Office  of  the  Assistant 
Secretary  for  Planning  and 
Evaluation.  Dept.  of  Health  and 
Human  Services,  Hubert  H. 
Humphrey  Bldg.,  Room  444F,  200 


Independence  Avenue,  SW.. 
Washington,  EX:  20201,  Tel:  (202) 
690-6141 

Mr.  Mike  Jewell  (formerly  of)  Office  of 
the  Assistant  Secretary  for  Planning 
and  Evaluation,  Dept.  of  Health  and 
Human  Services,  Hubert  H. 
Humphrey  Bldg— Room  447D.  200 
Independence  Avenue,  SW. 
Washington.  DC  20201.  Tel:  (202) 
690-7316 

Ms.  Peg  Washnitzer,  Office  of 
Community  Services,  Administration 
for  Children  and  Famifies,  Dept.  of 
Health  and  Human  Services, 
Aerospace  Bldg.,  7th  Floor,  370 
L'Enfant  Promenade,  SW, 
Washington,  DC  20447,  Tel:  (202) 
401-2333 

Mr.  Richard  Chambers,  Division  of 
Intergovernmental  Affairs,  Health 
Care  Financing  Administration,  Dept 
of  Health  and  Human  Services, 
Hubert  H.  Humphrey  Bldg.,  Room 
410B,  200  Independence  Avenue,  SW, 
Washington,  DC  20201,  Tel:  (202) 
690-6257 

Ms.  Joan  Holloway,  Health  Resources 
and  Services  Administration,  Public 
Health  Services,  Dept.  of  Health  and 
Human  Services,  Parklawn  Bldg., 
Room  9-12,  5600  Fishers  Lane, 
Rockville.  MD  20857,  Tel:  (301)  443- 
8134 

Ms.  Marsha  A.  Martin  (formerly  of) 
Executive  Director,  Interagency 
Council  on  the  Homeless,  457 
Seventh  Street,  NW.  Washington,  DC. 
Tel:  (202)  708-1480 

Mr.  George  Ferguson.  Interagency 
Council  on  the  Homeless.  457 
Seventh  Street,  NW,  Washington.  DC. 
Tel:  (202)  708-1480 

Ms.  Delia  Hughes,  National  Network  of 
Runaway  and  Youth  Services,  1319  F 
Street.  N.W..  Suite  401,  Washington, 
D.C.  20004.  Tel:  (202)  783-7949 

Ms.  Vera  Johnson.  SASHA  Bruce  Center 
Runaway  Shelter.  1022  Maryland 
Avenue.  N.E.,  Washington.  D.C. 
20002.  Tel:  (202)  675-9340 
As  a  result  of  these  consultations,  all 

issues  were  resolved. 

9.  Assurance  of  Confidentiality 

The  provisions  of  the  Privacy  Act  of 
1974  (5  use  552a)  assure  the 
confidentiality  of  the  data  fit>m  this 
survey. 

Dunng  Phase  1  of  the  national  survey, 
service  providers  contacted  by 
telephone  will  receive  an  advance  letter 
explaining  the  survey  and  the 
confidentiality  of  their  responses  and 
the  voluntary  nature  of  the  NSHAPC 
along  with  other  information  required 
by  the  Privacy  Act  of  1974  at  the  time 
of  initial  contact.  Service  providers  will 
also  receive  NSHAPC  L(3)— letter  with 
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the  NSHAPC  Fonn  N  List  of  Providers, 
and  with  the  detailed  program 
questionnaires,  NSHAPC  Forms  lOOB  to 
lOOL,  (Attachments  B  to  L,  respectively) 
explaining  the  survey  and  the 
confidraitiality  of  their  responses.  As 
can  be  seen  on  the  NSHAPC 
questionnaire  cover  sheets  (Attachments 
B  through  M  respectively),  a  statement 
of  confidentiality  assurance  is  printed  at 
the  top  of  the  form.  Careful  procediues 
are  followed  by  the  Bureau  of  the 
Census  to  assure  privacy  diuing  the 
interview,  and  to  protect  the 
confidentiality  of  materials  generated 
during  the  course  of  the  interview. 
Every  Biireau  of  the  Census  employee 
takes  an  oath  and  is  subject  to  a  jail 
sentence  and  a  fine  for  improperly 
disclosing  any  information  that  would 


identify  an  individual  or  household.  All 
field  representatives  are  trained  to 
interview  respondents  in  private.  All 
questionnaires  associated  with  the 
national  survey  will  be  kept  under 
secured  conditions  by  the  Bureau  of  the 
Census. 

10.  Justification  for  Sensitive  Questions 

The  NSHAPC-IOOA  to  NSHAPC- 
lOOM  questionnaires  do  not  include  any 
questions  of  a  sensitive  nature. 

11.  Cost 

The  total  estimated  cost  for  Phase  1  of 
the  national  survey  is  $1,950,000.  Cost 
for  Phase  1,  Steps  1  and  2  is  $1,500,000. 
Cost  to  collect  detailed  program  and 
service  level  data  (Step  3)  is  $450,000. 
We  compiled  this  estimate  using 
individiial  estimates  developed  within 


each  Census  Bureau  division  involved 
in  this  survey.  Estimates  are  based  on 
the  size  of  the  sample  and  the  length  of 
the  questionnaires.  Administrative 
overheads,  design,  printing,  and  mailing 
costs  are  included. 

The  total  estimated  cost  for  Phase  2  is 
$2,200,000. 

The  only  cost  to  the  service  providers 
and  the  service  users  (clients)  is  the 
time  it  takes  to  complete  the 
questionnaire. 

12.  Estimate  of  Respondent  Burden 

The  projected  number  of  government 
contacts,  service  providers  and  clients 
to  be  (xtntacted  and  the  estimated 
burden  for  the  siuvey  are  indicated 
below: 

BILUNQ  CODE  4210-01-M 
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FORM 

Estimated  Number  of 
Contacts/Service 
Providers /Clients 

Time  - 
(Miputes) 

Total  EouxB 

NSHAPC  lOOA, 
Service 
Provider  Core 
Data 
Questionnaire 

25,000 

15 

6,250. 

NSHAPC  lOOM, 

List  of 

Providers 

Offering 

Homeless 

Programs 

25,000 

15 

6,250 

NSHAPC  lOOB  to 
NSHAPC  lOOK, 
NOTE,  Detailed 
Program 
Questionnaires 

10,000 

30 

5,000 

NSHAPC  10  ON, 
Client 

Questionnaire 
■  -  To  be 
Completed  in 
Phase  2  of  the 

3,800 

45 

2,850 

survey. 
Client  burden 
hours  are  not 
requested  in 
this  package. 

Total  Hours 
for  Phase  1 

17,500 

Total  Hours 
for  Phase  2 

2,850 

Total  Hours 
for  the 
National 
Survey 

20,350 

MJJNQ  CODE  421»-01-C 
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We  estimate  the  average  time  to 
complete  the  NSHAPC-IOOA,  Service 
Provider  Core  Data  Questiomiaire  (refer 
to  Attachment  A)  to  be  15  minutes;  the 
review  of  the  combined  list  of  service 
providers  to  be  15  minutes,  and  the 
detailed  program  level  questionnaire 
(refer  to  Attachments  B  to  L)  to  be  30 
minutes.  These  estimates  are  based  on 
in-house  testing  of  the  questionnaires  by 
the  Census  Bureau.  We  estimate  the 
information  burden  for  these  forms  to  be 
20,350  hours.  This  includes: 

•  6.250  hours  for  the  CATI  interview. 

•  6,250  hours  for  review  of  the 
combined  list  of  service  providers. 

•  5,000  hours  for  the  detailed 
program  level  questionnaire. 

•  2,850  hours  for  the  Client 
Questioimaire. 

13.  Reason  for  Change  in  Burden 

Not  Applicable.  This  is  a  new  siuvey. 
There  are,  therefore,  0  hours  in  the 
current  OMB  inventory. 

14.  Project  Schedule 

Beginning  in  October  1, 1995,  the 
Census  Bureau  plans  on  telephoning  all 
service  providers  within  sample  areas  to 
collect  basic  information  about 
programs  offered.  After  the  phone  calls 
are  completed,  the  Census  Biu^au  will 
mail  the  Ustings  of  service  providers  by 
sample  area  and  the  NSHAPC— L(2)L 
letter  to  providers  contacted  by 
telephone.  A  subsample  of  providers 
will  also  be  asked  to  provide  more 
detailed  information  about  the  services 
they  oSer.  After  conducting  the  CATI 
interviews,  the  Census  Biueau  will  mail 
the  appropriate  questionnaires, 
NSHAPC  Form  lOOB  to  lOOL,  to  the 
providers  in  sample. 

Census  Bureau  personnel  also  will 
contact  individuals  from  federal  and 
state  governments,  agencies, 
organizations  and  knowledgeable  local 
persons  and  ask  them  to  review  the  lists 
of  service  providers.  The  Census  Bureau 
will  conduct  these  operations  during 
October  1995  to  January  1996. 

B.  Collection  of  Information  Employing 
Statistical  Methods 

1.  Universe  and  Respondent  Selection 

The  Census  Biueau  will  conduct  the 
national  siuT^ey  in  76  primary  sampling 
areas,  llie  Census  Bureau  will  interview 
all  service  providers  in  the  sample  areas 
to  collect  basic  information  about  the 
programs  offered.  This  is  a  total  of 
25,000  interviews.  The  Census  Bureau 
will  select  a  subsample  of  providers 
within  those  areas  and  conduct  detailed 
mail  interviews  for  the  programs  and 
services  offered  by  the  provider.  This  is 
a  total  of  a  5,000  providers. 


Phase  1  of  the  sxu^ey  will  provide 
information  on  the  types  of  programs 
and  services  available  to  homeless 
people.  Phase  2  of  the  survey  will 
provide  detailed  characteristics  about 
homeless  service  users  (cUents), 
including  the  literally  homeless.  Most 
research  to  date  has  been  conducted  in 
urban  and  suburban  areas.  For  such 
areas,  there  is  a  growing  consensus 
among  researchers  that  a  service-based 
survey  design  with  sampling  over  time 
(vs.  one-time  sampling)  will  give  a  good 
representation  of  the  homeless 
population.  For  nonmetropolitan  areas, 
the  consensus  is  that  an  expansion  of 
the  types  of  service  providers  is  needed 
to  cover  the  homeless  adequately.  The 
Department  of  Agriculture  requested  an 
increase  in  the  number  of  sample  areas 
and  the  Census  Bureau  identified  ways 
to  design  the  survey  to  produce 
reasonably  precise  estimates  of  rural 
homelessness.  However,  it  should  be 
noted  that  the  procedures  for  measiuing 
rural  homelessness  will  be  less 
sophisticated  than  our  procedures  in 
urban  areas.  There  is  much  to  learn 
about  rural  areas  and  the  NSHAPC  is  an 
excellent  opportunity  to  collect 
information  about  rural  homelessness. 
In  the  nonmetroplitan  areas  the 
sampling  frame  is  the  set  of  Community 
Assistance  Program  (CAP)  "Catchment 
Areas",  wherever  they  exist.  CAP 
catchment  areas  are  counties  or  local 
areas  grouped  together  to  receive 
funding  and  provide  services  to  the 
needy  and  are  served  by  a  CAP  agency. 
Oiu-  preliminary  research  indicates  that 
CAP  agencies  are  a  good  source  for  lists 
of  services  in  the  nonmetropolitan  areas 
they  cover.  In  a  few  nonmetropoUtan 
areas  where  CAPs  do  not  exist,  the 
sampling  frame  is  the  set  of  coimties  or 
groups  of  counties. 

2.  Procedures  for  Collecting  Information 

Sampled  Service  Providers 

The  Census  Bureau  will  conduct  the 
siuvey  in  76  sample  areas;  this  is  the 
first  stage  of  sampling.  Within  each 
sample  area,  a  comprehensive  list  of 
service  providers  will  be  developed.  All 
providers  will  furnish  basic,  core 
information  on  programs  offered.  Phase 
1,  also  includes  a  second  stage  of 
sampling  where  a  subset  of  service 
providers  will  be  selected  within  each 
sample  area  to  be  asked  more  detailed 
information  about  their  programs  and 
services. 

Sample  of  Clients  (Service  Users) 

In  Phase  2,  a  sample  of  clients  will  be 
selected  for  interviewing.  This  is  a 
three-stage  sample,  where  the  first-stage 
sample  corresponds  to  the  same  76 


geographic  areas  discussed  above  for  the 
provider-interview  sample.  In  the 
second  stage,  a  sample  of  providers  will 
be  selected  in  each  sample  area  but  only 
in  designated  programs.  In  the  third 
stage,  a  sample  of  the  clients  at  each  of 
the  sample  provider  facilities  will  be 
selected. 

Estimation 

In  Phase  1,  the  estimates  needed  are 
proportions  of  providers  falling  in 
different  categories. 

The  estimates  needed  for  Phase  2 
consist  of  proportions  of  clients  falling 
in  different  categories.  The  base  for 
these  proportions  can  be  derived  in  two 
ways: 

a.  Weighted  estimates  of  the  average 
number  of  persons  using  services  on  any 
given  day  in  February; 

b.  Weighted  estimates  of  the  total 
number  of  persons  using  services  at  any 
time  during  February. 

Other  estimates  can  be  derived  from 
these.  For  example,  the  weights  applied 
to  obtain  estimates  (a)  or  (b)  could  be 
used  for  estimates  only  of  those  service- 
using  persons  who  are  homeless 
according  to  different  definitions  of 
homelessness.  For  the  national  survey, 
it  is  likely  that  a  range  of  estimates  will 
be  provided,  corresponding  to  different 
assumptions  about  coverage  and 
multiplicity  biases. 

The  weights  for  (a)  will  be  standard 
siuvey  weights  based  on  the  selection 
probabihty,  with  adjustments  for 
nonresponse.  There  will  be  a 
"multiplicity"  adjustment  to  reduce  the 
relative  weight  of  people  who  have 
more  than  one  change  of  selection 
because  they  use  more  than  one  type  of 
program,  for  example,  both  shelters  and 
soup  kitchens,  as  determined  from  the 
questionnaire. 

For  (b)  three  estimation  methods  are 
under  consideration.  One  purpose  of  the 
pretest  was  to  get  information  to 
evaluate  these  methods. 

METHOD  1:  The  weight  will  be 
proportional  to  the  number  of 
consecutive  days  prior  to  the  interview 
(up  to  28  days)  that  the  person  did  not 
use  a  shelter  (for  the  shelter  sample)  or 
soup  kitchen  (for  the  soup  kitchen 
sample),  and  likewise  for  other  types  of 
programs.  For  example,  a  person  who 
says  this  is  their  first  night  in  any 
shelter  in  the  last  28  days  will  be  given 
a  weight  28  times  the  typical  weight  of 
a  person  who  was  in  a  shelter  the  night 
before.  (Intuitively,  the  method  assumes 
that  for  every  person  we  find  who  is  just 
entering  homelessness,  there  are  27 
others  whom  we  miss  because  we  did 
not  happen  to  interview  them  on  their 
first  day.)  There  is  a  precise 
mathematical  justification  for  the 


method  as  given  an  unbiased  estimate  of 
the  total  number  of  service  users  during 
28-day  periods  centered  around 
February,  making  some  assumptions 
that  overall  patterns  of  service  use  are 
fairly  constant  throughout  the  month. 

This  is  intended  to  be  our  primary 
method.  The  potential  drawback  of  this 
method  would  be  if  the  pretest  finds  too 
many  people  who  are  just  starting  to  use 
services  after  a  long  absence,  resulting 
in  too  many  large  weights.  Limited 
research  from  1990  census  evaluation 
projects  suggests  that  this  should  not  be 
a  problem.  However,  if  this  turns  out  to 
be  a  problem  we  would  either  use  the 
Method  2  or  use  Method  1  with  a  7-day 
"window"  instead  of  a  2B-day 
"window". 

METHOD  2:  The  weight  will  be 
inversely  proportional  to  the  number  of 
days  in  the  last  week  the  client  used  a 
shelter  (for  the  shelter  sample)  or  soup 
kitchen  (for  the  soup  kitchen  sample), 
and  likewise  for  other  types  of 
programs.  This  is  the  procedure  used  in 
the  1987  Urban  Institute  study.  We  will 
ask  this  question  for  comparability  with 
that  survey.  This  approach  has  two 
disadvantages.  First,  even  if  the 
questions  are  answered  accurately,  the 
method  has  a  mathematical  bias  unless 
each  person  has  the  same  pattern  of 
service  use  each  week.  Second,  it  is  not 
reasonable  to  ask  a  person  for  his/her 
average  shelter  use  for  an  entire  month, 
so  the  method  cannot  give  direct 
estimates  for  the  total  number  using 
services  during  a  period  longer  than  a 
week. 

METHOD  3:  Capture-recapture.  We 
are  not  using  capture-recapture 
estimation.  It  would  require  selecting 
the  sample  independently  each  day,  so 
that  there  would  be  a  chance  that  a 
person  or  small  shelter  might  come  into 
sample  numerous  times. 

The  Urban  Institute  and  the  Census 
Bureau  developed  the  survey  design.  As 
part  of  Joint  Statistical  Agreements 
between  the  Urban  Institute  and  the 
Census  Bureau,  the  following 
operational  papers  and  references  were 
developed.  Each  are  available  from  the 
Census  Bureau  on  request. 

Joint  Statistical  Agreement  91-30 

— ^Developing  a  Provider  List — 

November  27, 1991 
—Methodological  Issues  and  Options — 

November  27, 1991 
—Options  for  Evaluating  Coverage  in 

Urban  Areas — December  10. 1991 
— ^Ranking  of  Data  Items  by  Federal 

Agencies— December  10, 1991 

foint  Statistical  Agreement  92-01 

— ^Draft  Questionnaire  and  Agency  Data 
Needs— March  26. 1992 


—Developing  Provider  Lists  for  a 
National  Homeless  Survey — March 
.26, 1992 

— Proposed  Methodology  for  a  National 
Homeless  Survey — March  26, 1992 

— Questions  for  Unduplicating  and  for 
Estimating  a  Month-Long  Point 
Prevalence  and  Amiual  Prevalence- 
March  26, 1992 

—Developing  Estimates  of  the  Number 
of  Service  Providers  in  Different 
Strata— April  10, 1992 

— Options  for  Evaluating  Survey 
Coverage  in  Urban  Areas,  and 
Preliminary 

— Information  on  Rural  Areas — ^April  10, 
1992 

Joint  Statistical  Agreement  92-04 

— Mechanics  of  List  Development  and 
Additional  Field  and  Survey 
Procedures — August  14. 1992 

— ^Estimates  of  Service  Providers  and 
Users  in  Non-MSA  Areas,  and 
Options  for 

— Evaluating  Survey  Coverage  in  These 
Areas — August  4, 1992 

List  of  References 

3.  Methods  to  Maximize  Response 

a.  Survey  Frame  for  Client  Interviews 

New  research  indicates  the  greatest 
improvement  in  coverage  of  the 
homeless  population  is  through 
sampling  this  population  over  time, 
(e.g.,  soup  kitchens  and  shelters)  and 
outreach  programs  during  a  four-week 
period.  The  NSHAPC  survey  design 
uses  a  service-based  methodology.  A 
"service  user"  is  anyone  who  uses 
generic  services  or  shelters,  soup 
kitchens,  or  other  services  for  the 
homeless.  The  survey  frame  will 
include  shelters,  soup  kitchens, 
outreach  programs,  and  possibly  other 
programs.  A  "non-service  user"  is 
anyone  who  does  not  use  any  of  these 
services. 

According  to  the  1987  Urban  Institute 
study,  the  shelter  frame  covers  homeless 
people  who  use  shelters,  which  may  be 
35  to  40  percent  of  the  homeless  on  any 
given  night,  and  about  50  percent  over 
die  course  of  a  week.  If  conducted  on  a 
one-night  basis,  the  shelters'  sampling 
frame  taken  by  itself  will  miss  many 
homeless  who  use  shelters  infrequently, 
homeless  service  users  who  do  not  use 
shelters  but  do  use  soup  kitchens  and 
other  services,  and  homeless  people 
who  do  not  use  any  services.  If  data 
collection  involves  repeated  samples 
from  the  same  shelters  over  the  course 
of  a  week  or  a  month,  a  considerably 
higher  proportion  of  the  homeless 
(perhaps  as  high  as  70  percent)  is  likely 
to  be  captured  through  a  methodology 
based  on  shelters. 


The  soup  kitchen  sampling  frame, 
taken  by  itself  over  the  course  of  a  week, 
will  capture  a  proportion  of  very  poor 
people  residing  in  conventional 
dwellings  who  may  turn  out  to  be  at 
imminent  risk  of  hopelessness. 
According  to  the  1987  Urban  Institute 
study,  43  percent  of  soup  kitchen  users 
are  not  literally  homeless.  When  shelter 
and  soup  kitchen  fr-ames  are  combined 
during  the  course  of  a  week,  the  shelter 
and  soup  kitchen  frames  will  probably 
cover  about  70  percent  of  the  Uterally 
homeless  and  a  small  but  unknown 
proportion  of  the  service-using  at-risk 
population.  When  data  collection  covers 
a  month  (as  planned  for  the  national 
survey),  the  coverage  will  be  even 
greater — perhaps  as  high  as  85-90 
percent  of  the  Uterally  homeless. 

In  many  cities,  the  array  of  services 
for  the  homeless  include  one  or  more 
outreach  programs.  These  programs  may 
be  operated  by  a  shelter,  soup  kitchen, 
drop-in  center,  health  care  center, 
neighborhood  center,  or  other  service 
faciUty.  Their  target  population  is 
homeless  people  who  do  not  routinely 
use  shelters  or  soup  kitchens.  The 
outreach  programs  typically  distribute 
food,  and  sometimes  blankets  or  vrarm 
clothing.  Outreach  teams  typically 
follow  a  route  that  covers  the  known 
locations  frequented  by  homeless  street 
people,  or  where  homeless  street  people 
assemble  at  the  time  they  know  the 
"food  wagon"  will  come  by.  Including 
outreach  programs  in  a  design  as  a 
sampling  frame  allows  one  to  maintain 
the  control  and  efficiency  associated 
with  sampling  service  programs  and 
their  users,  while  still  reaching  the 
"reachable"  proportion  of  the  street 
homeless  population.  Outreach 
programs  are  probably  the  best  single 
source  of  information  about  the  hidden 
street  population  and  the  most  cost 
effective  opportunity  to  make  contact 
with  the  street  population.  Additional 
enumeration  of  street  locations  and 
encampments  yields  little  overall 
coverage  improvement  when  shelters, 
soup  kitchens,  and  outreach  programs 
are  interviewed  over  time. 

The  NSHAPC  is  designed  to  cover  as 
much  of  the  literally  homeless 
population  as  possible  and  still  meet  the 
cost  considerations  of  the  sponsors. 
From  previous  research,  it  appears  that 
up  to  90  percent  coverage  of  the  literally 
homeless  population  is  achievable  with 
the  shelter/soup  kitchen/outreach 
programs  methodology  conducted 
during  a  winter  mondi.  This  service- 
based  methodology  will  be  considerably 
cheaper  and  easier  than  implementing  a 
street  enumeration  to  attempt  to  get  the 
last  10  percent.  In  addition,  even  if  the 
resources  were  committed  to  achieve 
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fiill  coverage,  there  is  not  giiarantee  we 
would  get  the  last  10  percent. 

b.  Incentives  to  Participate  in  the  Survey 

The  letters  and  information  on  the 
survey  have  been  written  to  explain  the 
benefits  of  the  survey  so  that 
respiMidents  will  be  encouraged  to 
participate  in  the  survey.  Also,  the 
Census  Bureau  has  designed  the  survey 
questionnaires  to  minimize 
resp<»idents'  time  and  efforts.  We  think 
this  effort  will  encourage  providers  to 
participate  in  the  survey. 

4.  Contacts  for  Statistical  Aspects  and 
Data  Collection 

The  following  individuals  are  being 
consiUted  on  statistical  aspects  of  the 
survey  design: 

Dr.  Martha  Burt,  The  Urban  Institute, 
2100  M  Street,  NW,  Washington,  DC 
20037,  Tel:  (202)  857-8551 

Dr.  Michael  Deiuiis,  Research  Triangle 
Institute,  Center  for  Social  Research 
and  Policy  Analysis,  PO  Box  12194, 


Research  Triangle  Park,  NC  27709- 

2194,  Tel:  (919)  541-6429 
Dr.  Charles  H.  Alexander,  Demographic 

Statistical  Methods  Division.  Bureau 

of  the  Census,  Washington,  DC  20233, 

(301)  457-4290 

The  Census  Bureau  will  collect  the 
data  for  this  survey.  Mr.  Steven  Tourkin 
is  responsible  for  the  collection  of  all 
data  and  is  the  Census  Bureau  contact 
person  for  the  sxuvey. 

Mr.  Steven  C.  Toiu-kin,  Demographic 
Surveys  Division,  Bureau  of  the 
Census,  Washington,  DC  20233,  (301) 
457-3791 

List  of  Attachments 

Attachment  A    NASHAPC-IOOA, 

Service  provider  Core  Data 

Questionnaire 
Attachment  B    NASHAPC-IOOB, 

Emergency  Shelter  Program 

Questionnctire 
Attachment  C    NASHAPC-IOOC, 

Transitional  Housing  Program 

Questionnaire 


Attachment  D    NASHAPC-IOOD, 

Voucher  Program  Questionnaire 
Attachment  E    NASHAPC-IOOE, 

Permanent  Housing  for  the 

Homeless  Program  Questionnaire 
Attachment  F    NASHAPC-IOOF, 

Alcohol/Drug  Program 

Questionnaire 
Attachment  G    NASHAPC-IOOG, 

Mental  health  Care  Program 

Questionnaire 
Attachment  H    NASHAPC-IOOH, 

Physical  Health  Care  Program 

Questionnaire 
Attachment  I    NASHAPC-IOOI,  Drop-in 

Center  Program  Questionnaire 
Attachment)    NASHAPC-IOOJ,  HIV/ 

AIDS  Program  Questioimaire 
Attachment  K    NASHAPC-IOOK, 

Outreach  Program  Questioimaire 
Attachment  L    NASHAPC-IOOL, 

'Other'  Program  Questionnaire 
Attachment  M    NASHAPC-IOOM, 

Provider  Update  Form 

Questionnaire 

aiUMQ  CODE  4210-01-M 


Attachment  A 
Form  HPWUS-IOOA,  Service  Provider  Core  Data  Questionnaire 

-Open-    (At  this  point,   we  have  a  knowledgeable  respondent  on 
the  phone) 

We  are  conducting  a  survey for  the  Interagency  Council 

on  the  Homeless  (an  agency  composed  of  Federal  agencies) . 
We  have  your  facility  as  rfill  provider  name]  located  at 
ffill  address") .   Is  this  correct? 


[  ] 
[  ] 


Yes 

No 


la. 


Do  you  offer  programs  to  serve  homeless  persons  at  THIS 
ADDRESS?  -  By  homeless  I  mean  persons  without  e\   home  as 
defined  by  the  Stewart  B.  McKinney  Homeless  Assistance  Act 
of  1987.   (Need  to  know  what  this  definition  is)  By  THIS 
ADDRESS  I  mean  that  you  provide  [bold]  direct  programs  and 
services  [n]  to  clients  from  this  location. 

[  ]   Yes  [Gqto  Q2a] 
[  ]   No   [Goto  List] 


-List- 


We  will  be  sending  you  a  list  of  service  providers  in  your 
county.   We  ask  that  you  help  us  to -compile  a  more  complete 
list  of  service  care  providers  in  your  county  so  that  we  may 
better  conduct  our  survey.   Please  give  me  the  name,  address 
and  telephone  number  of  the  best  person  to  send  our  list  of 
service  providers  to. 

@PROVIDER  > • 


@  CONTACT >. 

eSTREET  > 


@CITY >. 

@ST > 


@ZIP > 


§PHONE  > 


2a. 


We  are  collecting  information  about  housing  programs,  food 
programs,  and  health  care  programs.   I  would  like  to  ask  you 
about  specific  programs  you  provide  at  this  address.   Do  you 
offer  an  emergency  shelter  program?  -  [By  emergency  shelter 
program  I  mean  a  program  which  operates  on  a  first-come 
first-served  basis  where  people  must  leave  in  the  morning 
and  have  no  guaranteed  bed  for  the  next  night  OR  be  provided 
a  specific  bed  for  a  specified  period  of  time  (even  if  they 
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leave  the  building  every  day) .   Please  include  facilities 
which  provide  temporary  shelter  during  extremely  cold 
weather  (such  as  churches)  and  emergency  shelters  for 
riinaway  or  neglected  children  and  youth,  and  shelters  for 
abused  women. ] 


2b. 


2c, 


[  ] 
[  ] 


Yes 

No 


Do  you  offer  a  transitional  housing  program?  -  A 
transitional  housing  program,  with  a  maximum  stay  for 
clients  of  up  to  two  years,  offers  augmented  services  to 
promote  self-sufficiency  and  to  gain  permanent  housing. 
By  augmented  services  I  mean 


[  ] 
[  ] 


Yes 
No 


Do  you  offer  permanent  housing  for  homeless  people?  - 

Permanent  housing  for  homeless  people  includes  support 
services.  This  housing  may  be  section  8  vouchers,  Public 
Housing  Authority  (PHA)  units.  Single  Room  Occupancies 
(SROs) ,  and  other  long-term  housing  assistance.   This  is 
very  important,  please  ONLY  include  permanent  housing 
designed  to  serve  persons  who  are  coming  from  emergency 
shelters,  transitional  housing,  or  homeless  AT  THE  TIME  OF 
ENTRY  INTO  the  permanent  housing.   By  support  services  I 
mean  (services  to  increase  the  stability  and  independence  of 
individuals  or  families  (e.g.,  independent  living  training). 

PHA  -  Public  Housing  Authority 

SRO  -  Single  Room  Occupancy   (consists  of  private 

living/sleeping  rooms  and  shared  kitchens  and 
bathrooms  facilities.   An  SRO  unit  does  not  have  a 
complete  and  private  kitchen  and  bathroom  facilities 
for  each  resident.   One  or  two  adults  may  occupy  an 
SRO  unit.   Each  living/sleeping  room  is  considered  one 
dwelling  unit. 

[    ]      Yes 
[    ]      No 
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The  next  questions  asks  about  food  programs. 


2dl. 


Do  you  offer  soup  kitchen  or  jne^l  distribution  programs?  - 
This  includes  soup  kitchens,  food  lines,  and  programs 
distributing  prepared  breakfasts,  lunches,  or  dinners  for 
homeless  or.  needy  people.   These  programs  may  be  organized 
as  food  service  lines,  bag  or  box  lunches,  tables  where 
people  are  seated,  then  served  by  program  personnel.   These 
programs  may  or  may  not  have  a  place  tq  sit  and  eat  the 
meal.  Needy  people  are.... 


I  ) 
[  ] 


Yes 
No 


2e.   Do  you  offer  a  food  pantry  program?  -  By  food  pantry 

program,  I  mean  a  program  which  distributes  uncooked  food  in 
boxes  or  bags. 


[  ] 
[  ] 


Yes 
No 


2f .  Do  you  offer  a  mobile  food  program?  -  This  includes  programs 
for  homeless  persons  which  visit  designated  street  locations 
for  the  primary  purpose  of  providing  food. 


[  ] 
[  ] 


Yes 
No 


2g.  Do  you  offer  an  outreach  program?  -  This  includes  programs 
in  which  homeless  persons  are  contacted  in  non-traditional 
settings  (for  example,  on  streets,  in  subways,  under 
bridges,  in  parks)  to  offer  food,  blankets,  or  other 
necessities;  to  assess  needs  and  attempt  to  engage  them  in 
services;  to  offer  medical,  mental  health  and/or  substance 
abuse  services;  and/or  to  offer  other  assistance  on  a 
regular  basis  for  the  purpose  of  improving  their  health, 
mental  health,  or  social  functioning,  or  increasing  their 
utilization  of  human  services  and  resources.   By  regular  I 
mean  at  least  once  a  week;  and  services  may  be  during  the 
day  or  at  night. 


[  ] 
[  ] 


Yes 
No 


2h.   Do  you  offer  a  physical  health  care  program?  -  This  includes 
programs  that  provide  health  care  to  homeless  persons,  such 
as  medical,  dental,  and  other  health  care. 


[  ] 
[  ] 


Yes 
No 
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Do  you  offer  a  mental  health  program  for  homeless  persons?  - 

This  includes  services  provided  to  improve  mental  or 
psychological  health  or  the  ability  to  function  well  in 
social  settings.   Specific  services  include  intervention  or 
hospitalization  during  a  moment  of  crisis,  counseling, 
psychotherapy,  psychiatric  services,  and  psychiatric 
medication  monitoring. 


2j 


21. 


2m. 


[  ] 
[  ] 


Yes 

No 


Sc  you  offer  alcohol  or  other  drug  progrcuns  for  homeless 
persons?  -  This  includes  services  that  are  provided  in  a 
supervised  setting  to  ensure  that  an  individual  safely 
reduces  his/her  level  of  alcohol  or  other  drug  intoxication 
to  zero.  The  supervision  may  be  provided  by  medically 
trained  staff  and  may  include  the  use  of  medication  to 
control  withdrawal. 


[  I 
[  ] 


Yes 

No 


2k.  Do  you  offer  HIV/AIDS  programs  for  homeless  persons' 


[  ] 
[  ] 


Yes 
No 


Do  you  offer  a  drop-in  center  program?  -  Drop-in  centers 
provide  daytime  services  primarily  for  homeless  persons 
other  than  facilities  serving  meals,  which  are  included  in 
SOUP  KITCHENS.  When  thinking  about  drop-in  centers,  do  not 
include  those  centers  that  only  serve  meals.   If  only  meals 
are  served,  please  include  them  under  soup  kitchens.   (help 
screen)  -  If  soup  kitchen  go  back  to  soup  kitchen  question 
Q2dl. 


[  ] 
[  1 


Yes 
No 


Do  you  have  migrant  housing  that  is  used  to  house^ homeless 
people  in  the  off  season?  - 


[    I 
[    ] 


Yes 
No 
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2n. 


2p. 


Do  you  off»?r  housing  in  exchange  for  vouchers?  -  Please 
include  hotels,  motels,  or  other  facilities  that  are  not 
shelters,  for  which  vouchers  are 'given  out  OR  which  operate 
under  contact  to  provide  shelter  to  homeless  people. 


[  ] 
E  1 


Yes 
No 


2o.   Does  your  office  distribute  vouchers  foif  shelter?  -  Include 
offices  which  distribute  vouchers  for  shelter  to  homeless 
people. 


[  ] 

[  ] 


Yes 

No 


Do  you  offer  other  programs  which  serve  homeless  clients?  - 
Include  those  facilities  which  provide  services  for  homeless 
persons,  such  as  education,  clothing  distribution  centers, 
and/or  employment  skills  training. 


[  ]  Yes 


[  ]  No 


-2aspec- 

Can  you  specify  the  other  types  of  progreuns  that  you  offer? 
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This  next  set  of  questions  are  asked  for  any  program  that  the 
facility  offers.   That  is,  nay  que&tiqn  2a.  through  2p.  marked 
'Yes'.   For  illustrative  purposes,  the  following  questions  refer 
to  the  emergency  .housing  program. 

BEGIN  LOOP 

I'm  now  going  to  ask 'you  some  questions  about  your  emergency 
shelter  program. 


3al, 


Think  ahead  to  February  1996,  on  what  days  will  you  operate 

the  emergency  shelter  program  in  February  1996?  When 

answering  these  questions,  only  consider  the  emergency 

shelter  program.  -  (MARK  "X"  EACH  DAY  THAT  APPLIES.   If 

open  every  day  enter  "E"  for  every  day.) 

§EVERYDAY  [if  eEVERYDAY  EQ  E  THEN  goto  Q3WK  ELSE  goto 

3a2.) 


.Every  day   [goto  3WK] 
Th  FEBl        Fr  FEB2 


_Mn  FEB5 
_Fr  FEB9 
_Tu  FEB  13 
_St  FEB  17 
_Wd  FEB21 
_Sn  FEB25 
Th  FEB29 


_Tu  FEB  6 
_St  FEB 10 
.Wd  FEB  14 
_Sn  FEB18 
.Th  FEB 2  2 
Mn  FEB26 


.St  FEB3 
.Wd  FEB7 
_Sn  FEBll 
_Th  FEB  15 
.Mn  FEB  19 
.Fr  FEB23 
Tu  FEB27 


.Sn  FEB4 
_Thur  FEB8 
.Mn  FEB 12 
.Fr  FEB 16  ' 
.Tu  FEB20 
.St  FEB24 
Wd  FEB28 


3WK. 


I  would  like  to  verify  that  you  are  open  on  Saturdays 
and/or  Sunday  during  the  weekend.   Is  this  correct? 

[  ]   Yes  [Goto  3a2] 
[  1   No   [Go  to  3al] 
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3a2.  OB  those  days  in  February  when  the  emergency  shelter  program 
operates,  how  many  ADULTS,  aged  28  years  or  older,  does  the 
program  serve  at  this  location? 


3a3.  Of  these  ADULTS,  approximately  what  percent  are  homeless  now 
or  were  homeless  prior  to  participating  in  this  program? 

3a4.  Of  the  adults,  approximately  what  percentage  use  the 
program  10  or  more  days  a  month?: % 

3a5.  I'm  now  gding  to  ask  about  the  numbers  of  children  and  youth 
that  the  program  serves.   We  consider  'youth'  to  be  aged  12 
to  17.   On  those  days  in  February  when  the  emergency  shelter 
program  operates,  how  many  YOUTH  does  the  program  serve  at 
this  location? 


[If  0,  goto  3a6] 


3a5b. 


Of  these  YOUTH,  aged  12  to  17  approximately  what 
percent  are  homeless  now  or  were  homeless  prior  to 
participating  in  this  program? 


% 


3a6 


I'm  now  going  to  ask  about  the  numbers  of  children  that  the 
program  serves.   We  consider  'children'  to  be  under  the  age 
of  12  years.   On  those  days  in  February  when  the  emergency 
shelter  program  operates,  how  many  CHILDREN  does  the  program 
serve  at  this  location? 

[If  0,  goto  3a7] 


3a6b. 


Of  these  CHILDREN,  under  the  age  of  12,  approximately 
what  percent  are  homeless  now  or  were  homeless  prior  to 
participating  in  :this  program? 
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How  I  am  going  to  ask  you  some  questions  about  the  percentages 
of  different  groups  of  people  who  use  your  facility. 

3a7.  On  an  average  day  that  you  aife  dpen  in  February,  do  you 
serve  - 

(a)  both  unaccompanied  single  persons  and  couples  or 
families? 

[  ]   Yes  [doto  3a8] 
[  ]   No   [fcoto  3a7b] 

(b)  Do  you  have  only  unaccompanied  single  persons  or  just 
couples  and  families? 

[  ]  Unaccompanied  persons  [Goto  Q3a8] 
[  ]   Couples  and  families  [Goto  Q3all] 

Hov  I'm  going  to  ask  more  about  the  unaccompanied  single  persons 
that,  use  your  program.   I  want  to  find  out  what  percent  are 
adults,  what  percent  are  youths,  and  what  percent  are  children. 


3a8a. 


What  percentage  of  your  unaccompanied  single  persons 
are  adults,  18  years  of  age  or  older? 

%  adults 


3a8b. 


What  percentage  of  your  unaccompanied  persons  are 
youths?  Youths  are  12  to  17  years  old. 

%  youths 


3a8b. 


What  percentage  of  your  unaccompanied  persons  are 
children?  Children  are  under  12  years  old. 

%  children? 


The  next  questions  ask  about  unaccompanied  ADULTS  that  use  your 
program. 

3a9.  Of  these  unaccompanied  adults  what  percentage  are  male  and 
what  percentage  are  female? 

%  Male 

%  Female 
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Now  I  am  going  to  be  asking  about  the  unaccompanied  youths  that 
use  your  program.   Youths  are  ages  12  to  17. 

3al0a.   What  percentage  of  your  unaccompanied  youths  are  male 
and  what  percentage  are  female? 


(a) 
(b) 


.%  Male 

%  F6male 


Now  I  am  going  to  be  asking  about  the  unaccompanied  children  that 
use  your  program.   Children  are  under  the  age  of  12. 

3al0b.   What  percentage  of  your  unaccompanied  children  are  male 
and  what  percentage  are  female? 


(a) 
(b) 


_%  Male 
^  Female 


3alla. 


3a  12 


I'm  goiiig  to  ask  you  about  the  couples  or  families  that 
the  program  serves.   There  are  3  groups  of  these  -  (i) 
single  parent  families  with  children,  (2)  two-parent 
families  with  children,  (3)  adults  couples  without 
children.   Considering  these  groups,  what  percentage  of 
the  couples  and  families  are  -  • 

(a)  Single-parent  families  with  children?  % 

(b)  Two-parent  families  with  children?  % 

(c)  Adult  couples  without  children? % 

Is  this  program  a  - 

Mark  (X)  only  one  box. 

(1)  [  ]  Nonprofit,  religious  affiliated  program? 

(2)  [  ]   Non-profit,  non-sectarian  program? 

(3)  [  ]   Private,  for  profit  agency? 

(4)  [  ]  '  Government  agency? 
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3al3a, 


What  percentage  of  your  funding  for  this  program  comes 
from  private  funding  such  as  donations,  foundation 
grants.  United  Way,  individual's  contributions? 


3al3b. 


What  percentage  of  your  funding  for  this  program  comes 
from  Federal,  State,  or  local  Government  funding? 

% 


3al3c. 


What  percentage  of  your  funding  for  this  program  comes 
from  mother  source? 

% 


-3al3csp- 

Please  specify  the  source  of  this  other  funding. 


3al4a.   Does  this  program  focus  on  any  of  the  fol}.owing 
population  groups 


-  needy  or  impoverished  people? 

]   Yes 
]   No 

3al4b.  victims  of  domestic  violence,  abused  women? 

]   Yes 
]   No 

3al4c.   runaway  or  homeless  children  or  youth? 

I   Yes 
]   No 

3al4d.   people  with  mental  health  problems? 

]   Yes 
]   No 

3al4e.  people  with  (only)  drug  or  alcohol  problems? 
(no  mental  health  problems) 

]      Yes 
]      No 
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3al4f , 


people  with  drug  (including  every  drug  except  alcohol**) 
and  mental  health  problems?' 

[  ]   Yes 
[  ]   No 

3al4g.  people  with  HIV/AIDS? 


[  ] 
[  ] 


Yes 

No 


3al4h.  veterans? 


[  1 
[  ]- 


Yes 
No 


3al4i.   Is  any  one  else  served  by  this  program? 

[  ]   Yes  [Goto  3al4isp] 
[  ]   No   ['Goto  3al4j] 

3ai4isp.   Please  specify  who  else  is  served  by  this  program. 


3al4j. 


You  told  me  that  you  focus  on  ffill  03all4a-03al4isp 

Vh^re entry  EO  n  .   Which  of  these,  if  any,  would  you 

consider  to  be  the  PRIMARY  population  group  that  you 
serve? 
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veterans  are  a  focus  group  for  the  program. 
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That  is,  is 


3al5. 


3al6. 


3al7. 


3al7a. 


3al7b. 


3al7a. 


3al8. 


3al9. 


Tou  told  me  that  one  of  the  groups  this  program  serves 
is  veterans.   Of  all  the  clients  that  you  serve  in  this 
program^  what  percent  are  veterans? 


Among  these  veterans,  what  percent  are  eligible  for 
service-connected  benefits? 


Is  this  program  sponsored  by  VA? 

]  Yes  [Goto  3al7a) 

]  No   [Goto  3al8] 
Is  this  A  domiciliary  progreun? 

3  ^es 

I  No 

Is  this  an  ECMI  contracted  progreun? 
(Homeless  Chronically  Mentally  111) 

]  Yes 

]  No 
lis  this  a  VA  grant  or  per  diem  program? 

I  Yes 

]  No 
Is  this  program  sponsored  by  state  or  local  government? 

]  Yes 

]  No 

Is  this  program  sponsored  by  any  government  agency, 
other  than  VA,  state  or  local? 

]  Yes  [Goto  3al9b] 

]  No   [Goto  conta] 
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3al9b.    What  government  agency  is  this? 


The  following  quest i^Dn  is  asked  to  all  respondents,  as  part  of 
the  loop.  '^ 

-conta- 

We  'will  be  sending  a  brief  questionnaire  to  a  sample  of 
providers  which  asks  some  more  detailed  questions  about  the 
programs.   If  you  are  selected,  who  is  the  best  person  to 
contact  about  the  emergency  shelter  program? 


eCONTACTA >. 

§ADDRESS >_ 

§CITY > 

§ST > 

^PHONE  > 


@ZIP > 


END  LOOP 
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The  following  questions  will  be  included  at  the  beginning  of  the 
loop  for  soup  kitchens: 

2d3.  Do  you  offer  breakfast? 

Yes 
No 

2d4.     Do  you  offer  liinch? 

Yes 

No 

2d5.  Do  you  offer  dinner? 

Yes 
No 

2d6.  Within  the  past  30  days,  did  you  receive  any  USDA-donated 
foods,  that  is  food  that  was  donated  by  the  United  States 
Department  of  Agriculture,  for  your  feeding  program? 

[  ]   Yes  [Goto  2d8] 
[  ]   No   [Goto  2d7] 

2d7.  Does  your  program  ever  receive  USDA-donated  foods? 

[  ]   Yes  [Goto  2d8] 
[  ]   No   [Goto  2d9] 

2d8.  On  average,  how  often  do  you  receive  USDA  foods?  Would 
you  say  that  it  is  - 

[  ]   Every  month? 

[  ]   Every  quarter? 

[  ]  Less  often  than  once  each  quarter? 

2d9.  About  what  proportion  of  the  total  foods  used  in  your 

feeding  program  does  the  USDA-donated  food  account  for? 

[  ]  5  percent  or  less 

[  ]  5-10  percent 

[  ]  10-25  percent 

[  ]  25-50  percent 

[  ]  more  than  50  percent 
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After  all  loops  are  completed,  the  following  question  will  be 
asked.   Please  note  that  this  is  identical  to  the  question  asked 
if  question  1  is  'No'. 


-List- 


We  will  be  sending  you  a  list  of  service  providers  in  your 
county.   We  ask* that  you  help  us  to  compile  a  more  complete 
list  of  servica  care  providers  in  your  county  so  that  we  may 
better  conduct  our  survey.   Please  give  me  the  name,  address 
and  telephone  number  of  the  best  person  to  send  our  list  of 
service  providers  to. 

^PROVIDER  > 


ecONTACT >. 

§STREET >_ 

eCITY > 

§ST > 

§PHONE  > 


ezip > 
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Attachment  B 


EMERGENCY 

SHELTER 
PROGRAMS 


This  questionnaire  contains  some  detailed  questions  about  your 
emergency  shelter  program.  We  are  interested  in  information  about: 

*  services  that  might  be  needed  by  the  clients  who  use  this  program; 

*  the  capacity  and  utilization  of  your  facility,  and 

*  where  your  clients  go  when  they  leave  your  facility. 

If  you  operate  more  than  one  program  from  your  location,  please 
consider  only  your  emergency  shelter  program  when  answering 
these  questions. 


Federal  Register  /  Vol.  60,  No.  153  /  Wednesday,  August  9,  1995  /  Notices 


40667 


u 


1  a.  1^  the  provision  of  food  and/or  clothing 

needed  by  the  typical  client  in  this  program? 


b.  How  often  are  your 
clients  able  to  get 
this  need  met  . . . 

MARK  (X)  ONE  BOX 


c.  Where  is  this  service 
available  .  .  . 

hIAMi  ALL  THAT  APPLY 


3  a.  Are  ttre  following  'case  management'  services 
j  needed  by  the  typical  client  in  this  program? 

i 

Answer  b  and  c  for  each  'Yes ' 


(1)  Needs  assessment 


(lYes  — 
UNO 


(2)  Development  of  individual  goals  and     [  ]  Yes 

service  plans [  1  No 


b.  How  often  are  your 

clients  able  to  get 
this  need  met  .  . . 

M.-UlK(X)ONEBOX 

I  Some-} 
Usually  I  times   [Seldom 


c.  Where  is  this  service 
''      available  . . . 

MARK  ALL  THAT  APPLY 


Here, 
at  this 
address 


Elsewhere 
in  the 
community 


Not  at  all 


(3)  Refen^l  or  assistance  with  entitlements  [  J  Yes 

MNo 


(4)  Followup  after  client  leaves 


I  lYes 

I  }  No 


4  a.  Are  tfte  following  'housing'  services 

needed  by  the  typical  client  in  this  program? 

Answer  b  and  c  for  each  Yes ' 


b.  How  often  are  your  9  c.  Wftere  is  this  service 

clients  able  to  get     |      available  . . . 
this  need  met  ...    I|     mark  all  THAT  APPLY 

MARK  (X)  ONE  BOX 

ll-lere 
I  at  this 
Seldom!  address 
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5  a.  Ar»  Um  foNvwino  'adueatien'  aarvtea* 

aaadarf  by  ttta  typical  cHanl  in  Hiia  prograM? 


b.  Haw  oftaa  ara  yewf 
diamU  abia  ta  sat 
Miia  naad  mat   .  . . 

HAKKfX)  OSEBOX 


c.  Whafa  is  ttiia  aafvica 
awailabia  .  .  . 
MAKKALL  THATATH.  Y 


i        6  a.  Ara  tha  loMowing  'amplayaiant'  sarricaa 

i  naadad  by  tha  typical  cNant  in  this  program? 

•  Amw*t  b  and  e  tor  •aeh  "Yts' 


b.  Haw  a4lan  ara  your 
cSaiits  abIa  to  gat 
this  naad  mat  . . 

ll/AKK(X)OSSBaX 


(1)  AssMsmani  ofiob  skias 


(2)  Job  Rnding/Ratanlion  sidls 
(a.g.  trsioing  ter  job  intarvJai*^) 

(3)  Job  ratarral  or  plaeamant 

(4)  Training  for  spacifc  jobs 


I  JYa. 

UNO 


llYa. 

MNo 


I  JYa. 

I  1  No 


(S)  Vocational  rahabiliUlion 


[  lYas 

I  ]  No 


(«)  Plaeamant  in  vohinlaar  job* 


imm 


(JYa. 

UNO 


c.  Whara  is  this  sarviea 
availabia  .  .  . 
MAKKAU.  TtLATArrt  Y 


Sama- 
Ususly  |tima« 


m-^  u  ^^ierrf:g^4-rk^^fj^  ^v 


Saidom 


Hara.      I  Elsawhara 
at  this      in  tha 
addrast  communily 


'»x<i 


'y/^^t'^:^i 


Nolalal 


'^n  t^.n^M>^^^  VM^"^^n^:.M  "m. 


I       7  a.  Ara  tha  following  'ganaral  haaMh  cara'  sarvicaa 
I  naadad  by  tha  typical  cHanI  in  this  program? 


b.  How  oAan  ara  your 
diants  abIa  to  gat 
thia  naad  mat   .  . . 
WKMKOOOSBaOX 


e.  Whara  is  this  saiviea 
■vailabia  .  . . 

MARKAU.  THATArrtY 
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8  a.  /Vre  the  following  'substance  abuse'  senrices 
needed  by  ttie  typical  client  in  this  prograin? 


b.  How  often  are  your  jjc.  Where  is  this  service 

clients  able  to  get  |      available  .  .  . 

this  need  met  ...  |     mark  all  that  apply 

MARK  (X)  ONE  BOX 


(6)  Peer  group/self  help  -  - 
(other  than  AA/NA/CA) 


10  a.  Are  the  following  other  services  needed 
by  the  typical  client  in  this  program? 

Answer  b  and  c  for  each  'Yes ' 


(1)  Outreach 


(2)  Child  care 


(3)  Domestic  violence  counseling 


(4)  Legal  assistance 


(5)  Veteran's  special  services 


(6)  Other  required  services 
Specify: 


b.  How  often  are  your 
clients  able  to  get 
this  need  met  .  . . 

MARK  (X)  ONE  BOX 


c.  Where  is  this  service 

available ...  ! 

MARK  ALL  THAT  APPLY  \ 


Usually 


SofT>e- 
times 


Seldom  I 


Here, 
at  this 
address 


Elsewhere 
in  the 
community 


Not  at  all 


40670 


Federal  Register  /  Vol.  60,  No.  153  /  Wednesday,  August  9,  1995  /  Notices 


JMI 


Federal  Register  /  Vol.  60,  No.  153  /  Wednesday,  August  9,  1995  /  Notices 


"11  Is  transporation  or  transportation  assistance  provided  as  part  of  this  program? 

[YYes-- ANSWER  QUESTION  12 

[  1  No  —   SKIP  TO  QUESTION  14,  on  the  next  page 
12  For  wtiich  of  the  following  services  is  transportation  provided  to  clients? 

MARK  ALL  THAT  APPLY 

[]        Food  and/or  qjothing 

[  ]        Life  skills  counseling,  such  as  money  management,  household  skills,  parental  training 

I  ]        Case  management,  such  as  needs  assesment,  assistance  with  entitlements,  followup 

I  1  Housing  search  services 

[J  Education -- classes  for  adults  or  children 

f  ]  Employment  services,  such  as  vocational  rehabilitation,  sheltered  wori<shop,  training 

I  ]  Healthcare  * 

[  ]  Substance  abuse  services 

[  ]  Mental  health  services 

{  ]  Child  care 

[  )  Domestk:  violence  counseling 

[  )  Legal  assistance 

[  ]  HIV/AIDS  services 

(  }    -  Veteran's  special  services 


13  By  which  of  the  following  methods  are  the  transportation  services  provided? 

MARK  ALL  THAT  APPLY 

[  ]        Reimbursement  of  client  expenses  (e.g.  voucher,  cash,  tokens) 

[  ]  Program  vehicles 

[  1  Volunteers 

[  ]  Local  government  or  public  transportation 

[]  Other  —  What?  . 
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14  Does  this  program  serve  unaccompanied  single  persons? 
1[JYes  —  CONTINUE  WITH  QUESTION  15 

2[]No  —  SKIP  TO  QUESTION  21  ^ 

15  What  is  the  maximum  number  of  sir>gle  persons  yojj  can  shelter  in  your  facility 
per  day  or  night? 

Persons 


16  During  each  of  the  17  For  each  month  that  you  usually  operate  at  full  capacity  (100%), 

months  t>elow,  at  what   ^       please  indicate  the  NUMBER  of  eligible  persons  you  had  to 

turn  away.   In  the  first  column,  dnter  the  NUMBER  of  persons 
who  were  turned  away  on  any  one  day  or  night   In  the  second 
do  you  usually  operate?        column,  enter  the  TOTAL  NUMBER  usually  turned  away  during 

\he  entire  month. 


PERCENT  OCCUPANCY 
for  single  persons 


Month       Percent 


Number  turned  away 
on  a  typical  day/night 


Number  turned  away 
altogether  during  the  month 


January 


February 


March 


April 


May 


June 


%    If100% 


%    If100% 


%    If100% 


%    If  100% 


%    If  100% 


%    If  100% 


July 


August 


%   If100% 


%   If100% 


September. 


%   If100% 


October 


%   If100% 


November 


%    If100% 


December 


%   If100% 


If  there  are  NO  periods  when  you  are  full  —  SKIP  to  Question  19 

If  there  are  periods  when  you  are  full  -  -  CONTINUE  with  Question  1 7  above 
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UNACCOMPANCO  SINGLE  PERSONS  —  ConliniMd 


ia  Fw  llw  pwiodfe  UmI  you  op«« 
wtMl  ««•  Mm  rMNOM  «MI  dM 

M.IHJU.M(M 
■id  to*  your  M 

MABK  Aa  THAT  APPLY  WHEN  FUa 

* 

1  I  1  IneiMM  in  HMd 
2[  ]SMMn«lehangM 

criMa 
4|  IFacMMcieMdalMiwtMr* 
5(  1  Economic^  nwrlwIchangM               | 

0(  IChanga  in  program  funding  or  capaety 

7(  IJurtfMad to Iha maximum 

S(]Olhar — WHAT? 

1 9  For  ttw  p«iodi  HmI  you  epwatod  at  LESS  Ihwi  Ml  capMily.  wtat  Mr*  ttM  raMOM 
Mud  dMMKd  for  yew  MfvicM  or  fadMiM  d«cf»—d? 

N«vw  IMS  than  full  (  ]  —  SKIP  TO  20 

MARK  AU  THAT  APPLY                                   i 

1 

1  {  ]  Dacljn*  in  n«Ml                                        j 

2[  )S*asonalehang*« 

3(  ]  Chang*  in  program  participation 
Ciilvia 

e(  I  Chang*  in  program  funding  or  capaety 
7(  lOlhar  — WHAT? 


20  Th^'quMlion  asks  about  wtMr*  your  cliants  go  wh*n  th*y  ar*  no  longar  **rv*d  by  your  program. 

Of  Hm  p*rsons  that  you  a«v*d  last  y*ar.  plaaaa  aatimala  what  PERCENT 
of  Ih*  aingia  p*f*oi»  wan!  to  Mi*  tolowing  daatwaUoni; 

ParcanI 

Th*  str**ts  or  odiar  eutiid*  loeaiiens. % 

Oihar  amargancy  shaltar % 

Transitional  housing . % 

Family  or  lri*r>d's  housng % 

Privala  unsufasidaad  housing % 

Govarrvnant  sulisidizad  housing,  a.g 
Saction  8.  Public  or  Rural  Rental  Housing % 

Spacial  parmanant  housing  for  disablad  homalass 

(rMntaly  iM.  davalopnMntafly  dsadvantag*d.  HIV)  . . % 

Hoapdal % 

JaH  or  prison % 

Otttat  -  -  Whara? ^% 

Don't  Kr<ow % 

Th*  iriboM  shouM  total  to 100% 
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21  Does  this  program  serve  couples/families  —  two  or  more  persons  living  as  a  unit? 

1  [  ]  Yes  —  CONTINUE  WITH  QUESTION  22 


2  [  ]  No  —  INTERVIEW  COMPETED        Thank  you! 

22  What  is  the  maximum  number  of  couples/families  you  can  shelter  in  your  facility 
per  day  or  night? 

Couples/Families 


23  During  each  of  the  24  For  each  month  that  you  usually  operate  at  full  capacity  (100%), 

months  below,  at  what    ,       please  indicate  the  NUMBER  of  eligible  couples/families  you  had 
PERCENT  OCCUPANCY^         to  turn  away,   in  the  f ir^  column,  enter  the  NUMBER  of 
do  you  usually  operate  couples/families  who  were  turned  away  on  any  one  day  or  night 

for  shelter  space  for  In  the  second  column,  enter  the  TOTAL  NUMBER  usually  turned 

couples/families?  away  during  the  entire  month. 


Month       Percent 


Number  tumed  away 
on  a  typical  day/night 


Number  tumed  away 
altogether  during  the  month 


January 


%    If  100% 


February 


%   Jf100% 


March 


%    If  100% 


April 


%    If  100% 


May 


%    If  100% 


June 


%    If  100% 


July 


%    If  100% 


August 


%    If  100% 


3eptembef_ 


%    If  100% 


October 


%    If  100% 


November 


%    If  100% 


December 


%    If  100% 


If  there  are  NO  periods  when  you  are  full  -  -  SKIP  to  Question  26 

If  there  are  periods  when  you  are  full  -  -  CONTINUE  with  Question  24  above 
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FAMIUES/COUPLES  —  ContinMd 


l2SFoftl>»pw«o<>Mwtyowop»rttdtFUU. 
!      M»ay.  wtMi  WW*  Mm  mmoim  Mm*  <>wn< 


N«vwfijli(  ]  —  SKIP  TOM 


.  Of  karf  to  tmrn  i 
yeu«  Mivfa—  e>  facWty  iwcf— — <W 

MARK  AU  THAT  APPLY  VHHEN  FUa 

1  [  ]  IneiasM  in  rwad 

2  (  I  SMttofMl  diangM 

3  I  I  Chang*  in  program  parlieipalion 


4  I  ]  FaeiOM  cloaad  atMwrtMr*' 

5  I  ]  Economie^eb  markat  ehangat 
e  I  ]  Chang*  in  program  Hinding  or  cfpaeil] 
7(  ]  Ju*tfill*dtolh*maximiim 
B(  lOttMr  —  WHAT? 


2«  For  th*  p*riodB  that  you  op*ral*d  ai  LESS  than  full  capacity  tor  eouplas/famili**. 
what  WW*  th*  r*a*ens  that  d*mand  for  your  aorvic**  or  facility  d*cr*as*d? 


N«w  las*  than  full  I  J  —  SKIP  TO  27 


MARK  ALL  THAT  APPLY 

1  I  ]  OacKn*  in  rt**d 

2  I  ]  Saaional  changes 

3  (  ]  Chang*  in  program  paiticipabon 

prilaria 

4  I  )  N*wfacilit*s  added  alsawhw* 

5  (  ]  Economic/job  markat  changes  . 

6  I  I  Change  in  program  funding  or  capacity 

7  1  1  Other  —  WHAT* 


"i?!!)!*  question  asks  about  where  your  clients  go  when  they  are  no  longer  sewed  by  your  program. 

Of  th*  famili*s/coupl*s  that  you  s*rv*d  last  y*ar.  pl*as*  *stimat*  what  PERCENT 
w*nt  to  th*  following  destinations: 

Percent 


The  streets  or  other  outside  locations. 

other  emergency  shelter 

Transitional  housing 

Family  or  friend's  housing 

Private  unsubsidizad  housing 


Government  subsidized  housing,  e.g 
Section  8.  Public  or  Rural  Rental  Housing  . 


_% 
_% 
_% 
_% 

% 


Special  permanent  housing  for  disabled  homeless 
(mentally  ill.  devetopmentally  disadvantaged.  HIV) . 

Hospital 

Jail  or  prison 

Other  -  -  Where? 


_% 

_% 

_% 

% 


Don't  Know 


Th*  aliov*  should  total  to 


100% 
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HPWUS-100F 
7/21/95 


Attachment  F 


ALCOHOUDRUG 
PROGRAMS 


This  questionnaire  contains  some  detailed  questions  about  your 

alcohol/drug  program.  We  are  interested  in  information  about 

services  that  might  be  needed  by  the  ciients  who  use  this  program. 

If  you  operate  more  than  one  progrcmn  from  your  location, 

please  consider  only  your  alcohol/drug  program  when 

answering  these  questions. 


JMI 
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Is  the  provision  of  food  and/or  clothing 
nseded  by  the  typical  client  in  this  program? 

Answer  b  and c  for  each  "Yes' 


i>.  How  often  are  your 
dients  able  to  get 
tliis  need  met  . . . 

MARK  (X)  ONE  BOX 


c.  Where  is  this  service 
available ... 


3  a.  Are  the  following  'case  management'  services 


needed  by  ttie  typical  client  in  this  program? 

Answer  b  andc  for  each  "Yes' 


(1)  Needs  assessment 


IJYes 

_LLNo 


I  (2)  Development  of  individual  goals  and     (  ]  Yes 

I  service  plans [  j  No 


(3)  Referral  or  assistarwe  with  entitlements  [  J  Yes 

[  1  No 


(4)  Foilowup  after  client  leaves 


b.  How  often  are  your  He.  Where  is  this  service 

clients  able  to  get  jj      available  . . . 

this  need  met  ...  il     mark  all  THAT  apply 

MARK  (X)  ONE  BOX 


Usually 


Here, 

Some-j  |atth4s 

times    Seldom!  address 


£;i.r.fh,'.  p iLl->,  ±.xti.  i^i^ 


■v.aWfMiit.r,., 


Elsewhere 
in  the 
community 


v,»^4y^/^  V  ¥/     A^/^mi  a 


fxMM 


Not  at  all 


fr.'»i.i...rtiTf?i  " 


4  a.  Are  the  following  'housing'  sen/ices 

needed  by  ttte  typical  client  in  this  program? 

Answer  b  and  c  for  each  'Yes' 


(1)  Locating  housing 


(2)  Applying  for  rental  assistance 


IJYes 

UNO 


(3)  Assistance  with  landlord/tenant 
relations  


[lYes 

ULNo 


(4)  Financial  assistance  with  utilities 
and/or  rent 


[JYes 

[  1  No f, 


''Aa-ia 


"■/**'.> 


b.  How  often  are  your 
clients  able  to  get 
this  need  met  . . . 

MARK  (X)  ONE  BOX 
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5  a.  Ar*  Hi*  loHawins  '•dM«alien'  sMvi«*« 

iM«4«tf  by  Um  typical  gHmiI  in  this  program? 

4nsw«r  b  and e  lor  aacA  Yas' 


b.  How  otaN  ara  yaw  '- 
cHanta  abia  to  gal 
Ittts  naa<  mat  . . . 

MARK  (K)  ONE  BOX 


(1)  Haip  childran  anroN  in  teheol/ 
liaaon  with  »choo>  di«tric> 


(2)  Haad  Start 


(3)  Olhar  chiVtood  aduealion 


(4)  Tutoring  for  tchoet  chMran 


(9  Engli«h  as  a  Sacond  Languaga 
coursas 


(0)  GEO  coursas 


(7)  Family  Ntaracy  sarvicas 

(a.g.  Evan  Stait^amty  Litaracy) 


(•)  Basic  Ntaraey  training 


(9)  Basic  sMMs  trainin^adull  adacaiion 
coursas 

SI 


6  a.  Ara  tha  following  'amploymant'  sarvicas 

naadad  by  tha  typical  eliant  in  this  program? 

Antwr b  and e  for  aaeh  'Yat' 


(1)  Assassmant  of  lob  skills 


(2)  Job  Finding/Ratan^onsiaiis 
(s.g.  training  for  job  intwviaws) 

(3)  Job  rafarral  or  plaesmsnt 


I  J  Yas 


(4)  Training  lor  spacilie  jobs 


(  I  Yas  - 

LJJ!!?_. 

I  lYas- 

t  1  No 


I  )Yas 
UNO 


b.  How  oftan  ara  your  jc.  Whara  is  this  aarvica 
diants  abIa  to  gat    |       waHaMa  .  .  . 
this  naad  mat  . . .  j     makxau  TiUTArrLY 

MAKK(.\)OyEBOX 


UsuaBy 


^iSl 


SomO' 

timas   ISaldom 


pmas     Salaom   sddrssi 


at  this 
address 


Elsswhara 

Inihs 

community 


Nolatal 


■Ti^ti^^s^-^:M,sm^mMm^±Li 


j£24^sOii:i2ML^:_:L 


7  a.  Ara  tha  lellewing  'ganaral  haalth  eara'  sarvicas 
naadad  by  tha  typical  client  in  this  program? 

Anawar b  and e  tor  aaeh  "Yaa' 


(1)  HaaKh  care  assessment  —  (  ]  Yas  ■ 

health  history [  1  No 


(2)  Primary  care  —  physical  exam,  ate. 


(3)  Emergency/acute  care 


I  )Yes--- 
H  No 


(4)  Prenatal  care 


t  JYes-- 
M  No 


(S)  Immunizitions 


IJYes-. 
[  1  No 


(6)  HIV/ADS  sarvicas 


MYes 
II  No 


(7)TB  testing 


[  JYas--- 
li_No. 


(8)  TB  treatment 


I  JYes 
UNO 


MYes 
I  I  No 


b.  Hew  often 
diants 
this  naad  mat 

MAXKfX)O.SEBOX 


UsuaBy 


Ian  ara  your  jc.  Whara  is  thii 
able  to  gat    |       avaUabla  .  . 


this  sarvtca 
I .  .  . 

MARK  ALL  THAT  Am.  Y 


■4:iW^^!tz':^^'"K-mk^^0»i.j4mK 


"'^y^g 


'4 


L 
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8  a.  Are  the  following  'substance  abuse'  services 
needed  by  the  typical  client  in  this  program? 

Answer  b  andc  for  each  'Yes' 


b.  How  often  are  your   i 

clients  able  to  get 
this  need  met  . . . 
Mark  (X)  ONE  BOX 


c.  Where  is  this  service 
available .  .  . 

MARK  ALL  THAT  APPLY 


9  a.  Are  tfte  following  'mental  health'  services 
needed  by  tfie  typical  client  in  this  program? 

Af)swer  b  and  c  for  eacfi  "Yes' 


b.  How  often  are  your 
clients  able  to  get 
this  need  met  . . . 

MARK  (X)  ONE  BOX 


c.  Where  is  this  service 
available . . . 

MARK  ALL  T»AT APPLY 


10  a.  Are  tt>e  following  other  services  needed 
by  ttie  typical  client  in  this  program? 

Answer  b  and  c  for  each  'Yes' 


b.  How  often  are  your  |c.  Where  is  this  service 
clients  able  to  get     ||      available  .  .  . 
this  need  met  ...    I      mark  all  that  apply  I 

MARK  (X)  ONE  BOX 

Here, 
Somen  at  this 

address 
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1 1  is  transporation  or  transportation  Msistafice  provitted  ••  fMrt  off  this  program? 

[  J  Yes  —  ANSWER  QUESTION  12 

(]No —   INTERVIEW  COMPLETE — Thank  Youl 


12  For  which  of  the  following  services  is  transportation  provided  to  cHents? 
MARK  ALL  THAT  APPLY 

Food  and/or  clothing 

Life  skills  counseling,  such  as  money  nwoagement.  household  skills,  parental  training 
,   Case  management,  such  as  needs  assesment.  assistance  with  entitlements,  foltowup 
Housing  search  services 
Educatk>n  -  -  classes  for  adults  or  children 

Employment  sen^fees,  such  as  vocational  rehabilitation,  sheltered  workshop,  training 

Health  care 

Substance  abuse  services 

Mental  health  sen/ices 

Child  care 

Domestic  violence  counseling 

Legal  assistance 

HIV/AIDS  services 

Veteran's  special  services 


13  By  Which  of  the  following  methods  are  the  transportation  services  provided? 
MARK  ALL  THAT  APPLY 

Reimbursement  of  client  expenses  (e.g.  voucher,  cash,  tokens) 

Program  vehicles 

Volunteers  , 

Local  government  or  public  transportation 

Other  —  What? 


40680 
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HPWUS-100K 
7/21/95 


Attachment  K 


OUTREACH 
PROGRAMS 


This  questionnaire  contains  some  detailed  questions  about  your 

outreach  program.  We  are  interested  in  information  about 

services  that  might  be  needed  by  the  clients  who  use  this  program. 

H  you  operate  more  than  one  program  from  your  location, 

please  consider  only  your  outreach  program  when 

answering  these  questions. 


JMI 
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1  a.   Is  the  provision  of  food  and/or  clothing 

needed  by  the  typical  client  in  this  program? 

Answer  b  and  c  for  each  'Yes ' 


(1)  Food 


IJYes 
JLLNo 


b.  How  often  are  your 
clients  able  to  get 
this  need  met  . . . 

MARK  (X)  ONE  BOX 

j  jSome-i 

i  Usually  I  times   j  Seldom 


c.  Where  is  this  service 
available .  .  . 

MARK  ALL  THAT  APPLY 


Here, 
at  this 
address 


Elsewhere 
in  the 
community 


Not  at  all 


2  a.  Are  the  following  'case  mahagement'  services 
needed  by  the  typical  client  in  this  program? 

Answer  b  and  c  for  each  'Yes ' 


b.  How  often«are  your 
clients  able  to  get 
this  need  met  . . . 

j       M.ARK(X)ONnBOX 

i  Some-! 


c.  Where  is  this  service 
available .  .  . 

M.^RK  ALL  THAT  APPLY 


(1 )  Needs  assessment 


(2)  Development  of  individual  goals  and 
sen/ice  plans 


ilYes  — 
1  No 


Here,      |  Elsewhere 
jj  at  this      in  the 


Usually    times   |  Seldom  ^'^dress  |  community 


Not  at  all 


(3)  Referral  or  assistance  with  entitlements 


(4)  Followup  after  client  leavfe 


J  Yes  — 
]  No 


'  ;>•; 


1 

. i . 


4- ^ 


)Yes 
1  No 


i- *^ T  "  '    ' 


1    V'. 


•  "^f:y^,v  "^  ■ 


:i  ■■■  \. 


\—^ 


-A. 


3  a.  Are  the  following  'housing'  services 

needed  by  the  typical  client  in  this  program? 

Answer  b  and  c  for  each  'Yes ' 


b.  How  often  are  your   ||c.  Where  is  this  service 
clients  able  to  get      |      available  ... 

\       M.ARK  AU.  THATAPPLY 


this  need  met  . . 

M.^RK(X)ONEBOX 

Some- 


i|Here,      j  Elsewhere 
i  at  this      in  the 


(1 )  Locating  housing 


iJYes 
1  No 


I  Usually  i  times     Seldom  |j  address!  community|  Not  at  all 


(2)  Applying  for  rental  assistance 


(3)  Assistance  with  landlord/tenant 
relations 


(4)  Financial  assistance  with  utilities 
and/or  rent 


1 


.  ^fiflf-rP^in^      k  /"lAkv 


'i.iL-^^^4.^^^ 


■  ■r>,fi.ffti^iv,Vi.iii  w 
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995 


JMI 


4  a.  Are  the  following  'employment*  services 

needed  by  the  typical  client  in  this  program? 

Answer  b  and  c  for  each  'Yes ' 


b.  How  often  are  your 
clients  able  to  get 
this  need  met  . . . 

MARK  (X)  ONE  BOX 


c.  Where  is  this  service 
available  . .  . 

MARK  ALL  THAT  APPLY 


5  a.  Are  the  following  'general  health  care'  services 
needed  by  the  typical  client  in  this  program? 

Answer  b  andc  for  each  'Yes' 


b.  How  often'are  your  |c.  Where  is  this  service 

clients  able  to  get  |      available  . . . 

this  need  met   ...  i       MARK  ALL  THAT  APPLY 

MARK  (X)  ONE  BOX  { 


iSome- 
Usuatly  [times 


(1)  Health  care  assessment  -  - 
health  history 


(9)  Dental  care 


(10)  Health  education/prevention 


Here, 

jl  at  this 
Seldom  |  address 


Elsewhere  j 
in  the  \ 
community  Not  at  all 


Yes 

No 


6  a.  Are  the  following  'mental  health'  services 
needed  by  the  typical  client  in  this  program? 

Answer  b  andc  for  each  Yes' 


(1)  Mental  health  assenment 


(2)  Medication  admirestrat'on/monitoring 


I  lYes 
LNo_ 


(3)  Crisis  inten/errtion 


(4)  Outpatient  therapy/counseling 


]Yes 
1  No 


]Yes 
1  No 


J  Yes 
1  No 


b.  How  often  are  your  Ic.  Where  is  this  service 


clients  able  to  get 
this  need  met  . . . 

M.^RK(X)OI<mBOX 


available .  . . 

MARK  ALL  THAT  APPLY 


U»jally 


Some- 
times 


Seldom 


Here, 
at  this 
address 


Elsewhere 
in  the 
community 


Not  at  all 


(5)  Inpatient  treatment  [  ]  Yes 

(1  No 


•r? 


8Ji!? 


I  b.  How  often  are  your  iic.  Where  is  this  service 


7  a.  Are  the  following  other  services  needed 
by  the  typical  client  in  this  program? 

Answer  b  and  c  for  each  Yes ' 


(1)  Domestic  violence  counseling 


(2)  Legal  assistance 


(3)  Veteran's  special  sen^ices 


(4)  Other  required  sen/ices 
Specify: 


Yes 

No 


Yes 

No 


Yes 

No 


clients  able  to  get 
this  need  met  .  . . 
MARK  (X)  ONE  BOX 


Usually 


Some-! 

times   I  Seldom  I 


j      available  . : . 

\       MARK  ALL  THATAPPLY 

I  Here. 
at  this 
address 


Elsewhere 
in  the 
community 


Not  at  all 


'/!^\^  '^  )«0J-  tf^W 
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:   8  Is  transporation  or  transportation  assistance  providad  as  part  of  this  program? 
*  [  1  Yas  —  ANSWER  QUESTION  9 
I  J  No —   INTERVIEW  COMPLETE — Thank  You! 


9  For  wliich  of  ttie  following  services  is  transportation  provided  to  clients? 
MARK  AU  THAT  APPLY 

Food  and/or  clothing 

Life  skills  counseling,  such  as  money  management,  household  skills,  parental  training 

Case  management,  such  as  needs  assesment,  assistance  with  entitlements,  followup 

Housing  search  services 

Education  —  classes  for  adults  or  children  - 

Employment  services,  such  as  vocational  rehabilitation,  sheltered  workshop^  training 

Health  care 

Substance  abuse  services 

Mental  health  sen/ices 

Child  care 

Domestic  violence  counseling 

Legal  assistance 

HIV/AIDS  services 

Veteran's  special  services  % 


10  By  which  of  the  following  methods  are  the  transportation  services  provided? 

MARK  ALL  THAT  APPLY 

Reimbursement  of  client  expenses  (e.g.  voucher,  cash,  tokens) 

Program  vehicles 

Volunteers 

Local  government  or  public  transportation 

Other --What? 


Federal  Register  /  Vol  60,  No.  153  /  Wednesday,  August  9,  1995  /  Notices 


40685 


MTOcaefT  M 


KM  HPWUS-IOQH 
7/20/95 


u«.  BVMTwm  V  M0UM6  MB  (MM  orauinmr 

UST  UPDATE  FORM 

THE  SURVEY  OF  SERVICES  FOR  HOMELESS  PERSONS 


FSU  (SUMAounlvl 


tdjHHBcjpow  nmntovr 


NAME  ANO  AOCMESS  OF  FAOUTY: 

Nam* 


StrMt 


CHy 


Contact  nam* 


ZlfCed* 


RETURN  COMPIETEO  FORM  TO: 

•UREAU  OF  THE  CENSUS 
108  S  7th  StrMt.  NW  ' 

.  PA     1S10»-S3tS 


RKVItWRNO  THE  UST  OF  SERVieE  raOVnen  ANO  KNOIWLIOOIABtC  mSONS  ANO 
ORGANIZATWNS  IN  YOUR  COUNTY 


W«  h«v«  d«v«lep«d  an  initial  list  of  aarvica  pfovidara  and  erganiistiona  offariiw  aarviesa  to  # 
your  county.  Aa  you  rsviaw  tha  attaehad  Hat  pisaaa  noia  that  our  liat  may  not  ineluda  aoma  p 
aapaeially  eoncamad  that  tha  list  may  not  ineluda  homalaia  program*  for  dorrtaatic  violanca  i 


>  tha  homalaaa  in 
I  provtdarv  Wa  ara 
.     .  .icantar*.  runaway 

and  homalaM  youth  ahaltart,  programa  iaauing  vouchors  for  hemalMa  poraon,  and  tranailional  Hving  ahaltara. 
It  you  knew  tha  namaa  and  addraiaaa  for  prevtdara  of  thaaa  aarvicaa  and  any  ochar*  not  liaaad,  nlnii  add  tham 
to  tha  llat  on  tha  back  of  thia  form.  Any  prevldara  that  you  ara  affillatad  with  aheuld  ba  addad  to  tha  and  of  tha 
quaationnaira.  Form  HPWUS-100B(XI,  indudad  In  this  packaga.  Wa  want  tha  aurvoy  to  shew  all  availabia 
programs  and  aarvicas  in  your  county/city  baing  arovidad  to  homalaas  paopla.  Idantificalion  of  aH  aarviea 
providars  ia  imponant  to  us.  Balow  is  a  aummar  -  of  tha  ataps  to  follow  in  raviawing  tha  Nat  of  aarviea 
providars. 

A   Inattvetiena  • 

1.  l«oli  ovar  ttia  attaehad  list  of  aarviea  pro-ndars  and  kfKiw<adgaal>la  parsons  or  organizations.  Alao, 
raviaw  tha  daseriptions  tialow  of  various  typas  of  sarviea  providars  that  wa  may  hava  miaaad  on  our  liaL 

2.  Add  any  aarviea  providars,  local  knowlad  laatoM  parsons  or  organitations  not  inehidad  on  tha  Ksl  to 
attaehad  HPWUS-LIA  form.  Thaaa  organ  taliona  and  parsons  should  not  ba  affiliatao  with  your 
program.  (Organiiationa  and  persona  affiliated  with  your  program  should  ba  recorded  on  tha  last 
pagaa  of  tha  quastionnaira.  Form  HPWUS-IOOBIX),  included  m  your  package.)  We  ean  uae  any 
information  you  hava  about  services  to  the  homeless  in  your  area. 

3.  Mark  tha  box  for  *No  new  names  to  add,*  if  you  hava  no  additional  parsons  to  add  to  tha  liat 

4.  Write  any  corrected  name  and/or  addreas  information  to  the  right  of  th4  oM  information  on  the  liat.  if 
you  know  anyone  on  the  liat  wfw  has  eharigad  names  and/or  addresses. 

B.    Daseription  of  Types  of  Sacvtca  Previdera 

Uttad  below  are  detailed  descriptions  of  the  typea  of  service  providars  to  iiwluds  in  your  listing. 

1.  Wagulaffy  Schadulad  Oulraach  Progr.Mna  for  the  homelass  which,  on  a  regular  schedule,  visit 
designated  street  locetions  offering  honviless  people  food,  blankets  or  other  rtecessitias. 

2.  Drop  >n  Cawtata  that  provide  daytime  aarvicaa  primarily  for  the  homeless  (other  tfian  facilities 
serving  meals  that  should  ba  included  under  soup  kitchens). 

3.  Emargancy  Shaltara  which  operete  on  a  first^coma  first-served  basis  where  people  must  leave  in 
the  morning  and  fiave  no  guaranteed  bed  for  the  next  night  or  iwfiere  people  know  that  they  have  a 
bed  for  a  specifier*  period  of  time  (even  if  they  leave  the  buildirtg  every  day).  Shelters  indudt  facilities 
which  provide  temporary  shelter  during  «ctremely  cold  weether  (such  es  churchaal  and  may  provide 
emergency  shefter  for  rtmaway  or  neglected  children  and  youth,  or  for  battered  or  abused  women. 

4.  Tranaitional  Houaiitg  (maximum  stay  up  to  two  years)  which  offer  augmented  services  to 
promote  self-sufficiency  and  to  gain  permanent  housing. 

8.  Permanent  Housing  for  homeless  people  with  support  services  may  include  Section  8  vouchers. 
FHA  units,  SROs,  and  other  long-term  housing  assistance. 

6.  Voucher  Airangatnanta  for  hotels,  motels,  or  other  fecilities  (otfier  than  shelters)  lor  which 
vouchers  are  given  out  OR  which  operate  ur>der  contract  to  provide  shelter  to  homeless  people. 

7.  Soup  KHciian  or  Moal  DiatriiMitien  include  soup  kitchens,  food  lines,  «nd  programs  distritHiling 
prepared  breekfasts,  lunches  or  dinners  for  honwiess  or  needy  people.  These  programs  may  be 
organized  as  food  service  lir>es,  t>ag  or  box  lunches,  tables  where  people  arc  seeted  and  then  served 
by  program  personnel,  etc.  These  progr  ms  may  or  may  not  have  a  piece  to  sit  and  eat  the  meal. 

5.  Food  Pantry  distributes  uncooked  food  in  boxes  or  bags. 

t.  Health  Car*  Providers  provide  heelth  :are  aarvicas  to  homeless  people.  This  includes  medical, 
dental,  and  other  health  problems. 

10.  Mental  llaallti  Piograma  for  homelesi  persons  not  mentioned  previously. 

11.  Alcohol  or  other  Drug  Programs  for .  lOmeless  persons  not  mentioned  previously. 

12.  HtV/AIOS  Proflrams  for  homeless  persons  not  mentioned  previously. 

13.  Migrant  Homing  for  homeless  persorw  in  the  off  season. 

14.  Other  Facilitiaa  which  provide  services  for  tf>e  homeless,  such  as  clothing  distribution 
centers,  education  end/or  employment  skills  treining. 


PuMic  reporting  burden  tor  this  collection  of  information  is  estimated  to  avcrege  IS  minutM  per  response.  Send  comments  regarding  I 
burden  cslinute  or  any  other  aspects  of  this  coMecKen  el  informMion.  Including  suggestions  lor  reducing  this  burden  to  the  U.S. 
Department  of  Housing  and  Urben  Oevdopmeni.  ai  7th  atrHt.  S.W.  Vl/eshington,  DC  20410.  aid  to  the  Office  of  Managcnient  end 
Budget,  Paperwork  Reduction  Act  252SH>167.  WesMngion.  K  20S03.  Do  not  send  this  completed  form  to  eiihar  of  these  address. 
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[FR  Doc  95-19597  Filed  8-8-95;  8:45  am] 
BUMQ  COM  4210-01-C 


Wednesday 
August  9,  1995 


Part  III 

Department  of 
Education 

34  CFR  Part  345 

State  Grants  Program  for  Technology- 
Related  Assistance  for  Individuals  With 
Disabilities;  Proposed  Rule 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  345 
RiN  1820^B28 

State  Qrants  Program  for  Technology- 
Related  Assistance  for  Individuals 
With  Disai>ilities 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes 
regulations  for  the  State  Grants  Program 
for  Technology-Related  Assistance  for 
Individuals  with  Disabilities.  This 
program  provides  grants  to  States  to 
support  systems  change  and  advocacy 
activities  designed  to  assist  States  in 
developing  and  implementing 
consumer-responsive  comprehensive 
Statewide  programs  of  technology- 
related  assistance.  These  regulations  are 
needed  to  implement  the  Technology- 
Related  Assistance  for  Individuals  with 
Disabilities  Act  Amendments  of  1994. 
The  proposed  regulations  incorporate 
statutory  requirements  and  provide 
rules  for  applying  for  and  spending 
Federal  funds  under  this  program. 
DATES:  Comments  must  be  received  on 
or  before  September  8, 1995. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Carol  G.  Cohen,  U.S. 
Department  of  Education,  Mary  E. 
Switzer  Building.  Room  3420, 
Washington,  DC.  20202-5251.  Internet 
address  Tech — Assistance@ed.gov. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Carol  G.  Cohen.  Telephone:  (202)  205- 
5666.  Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-677-6339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
SUPPLEMENTARY  INFORMATION:  These 
proposed  regulations  would  implement 
Title  I  of  the  Technology-Related 
Assistance  for  Individuals  with 
Disabilities  Act  of  1988  (Act),  as 
amended  by  the  Technology-Related 
Assistance  for  Individuals  with 
Disabilities  Act  Amendments  of  1994 
(1994  Amendments)  (Pub.  L.  103-218). 
Title  I  of  the  Act  establishes  the  State 
Grants  Program  for  Technology-Related 
Assistance  for  Individuals  with 
Disabilities.  This  program  provides 
grants  to  States  to  support  systems 
change  and  advocacy  activities  designed 
to  assist  States  in  developing  and 


implementing  consumer-responsive 
comprehensive  Statewide  programs  of 
technology-related  assistance. 

The  State  Grants  Program  for 
Technology-Related  Assistance  for 
Individuids  with  Disabilities  supports 
the  National  Education  Goals.  Thei 
program  furthers  the  goal  that  every 
adult  American — including  individuals 
with  disabilities — will  be  literate  and 
will  possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship. 

Summaiy  of  Major  Provisions 

The  following  is  a  siunmary  of  the 
major  regulatory  provisions  for  the  State 
Grants  Program  for  Technology-Related 
Assistance  for  Individuals  with 
Disabilities.  The  summary  distinguishes 
between  regulatory  provisions  that  (1) 
incorporate  statutory  requirements  and 
(2)  other  regulatory  provisions.  The 
other  regulatory  provisions  contain 
interpretations  of  statutory  text  or 
provide  standards  and  procedures  for 
the  program  that  are  not  stated  in  the 
statutory  text.  The  Secretary  is  not 
authorized  to  change  statutory 
requirements.  Therefore,  commenters 
are  requested  to  direct  their  comments 
to  the  other  regulatory  provisions. 

•  Statutory  requirements 

These  proposed  regulations 
implement  the  following  statutory 
changes  enacted  in  the  1994 
Amendments: 

— Types  of  grants  (§  345.3): 

Each  State  is  eligible  for  one  3-year 
development  grant,  one  2-year  extension 
grant  (initial  extension  grant),  and  one 
5-year  extension  grant  (second 
extension  grant).  During  the  fourth  year 
of  a  State's  second  extension  grant. 
Federal  funds  will  be  reduced  to  75%  of 
the  grant  award  received  by  the  State  in 
the  third  year;  in  the  fifth  year.  Federal 
funds  will  be  reduced  to  50%  of  the 
grant  award  received  by  the  State  in  the 
third  year.  After  the  fifth  year.  Federal 
funding  will  terminate.  Each  State  is 
required,  during  its  years  of  Federal 
funding  under  the  Act,  to  seek 
alternative  private  and  public  funds  for 
the  future  to  enable  the  program  to 
continue  on  a  permanent  basis  after 
Federal  funding  is  terminated. 

—Mandated  activities  (§§  345.30(b)(1) 
and  345.55): 

States  receiving  grants  under  this 
program  will  be  required  to  either 
perform  six  specific  systems  change  and 
advocacy  activities  or  perform  other 
activities  and  demonstrate  through 
progress  reports  that  "significant 
progress"  has  been  made  in  the 
development  and  implementation  of  a 


consumer-responsive  comprehensive 
statewide  program  of  technology-related 
assistance. 

— Protection  and  advocacy  services 
(§345.55): 

A  State  shall  provide  protection  and 
advocacy  services  in  one  of  two  ways: 
A  State  may  either  provide  funds  to  the 
designated  protection  and  advocacy 
organization  in  that  State,  or  a  State  may 
request  that  the  Secretary  annually 
reserve,  fi'om  the  funds  made  available 
to  the  State,  an  amount  of  funds  to 
provide  to  a  specific  protection  and 
advocacy  organization  in  that  State. 
However,  if  a  State  has  been  providing 
protection  and  advocacy  services 
through  an  entity  that  is  capable  of 
performing  the  functions  that  would 
otherwise  be  performed  imder  section 
102(e)(20)  of  the  Act  by  the  system 
described  in  that  section,  as  of  June  30, 
1993,  the  State  may  continue  to  do  so. 

The  minimimn  amount  that  a  State 
must  expend  on  protection  and 
advocacy  services  is  determined  by  the 
Secretary,  based  on  the  size  of  the 
State's  grant,  the  needs  of  individuals 
with  disabilities  within  a  State,  the 
population  of  a  State,  and  the 
geographic  size  of  a  State.  In 
determining  the  minimum  amoimt,  the 
Secretary  will  primarily  rely  on  the  size 
of  the  State's  grant.  Annually  the 
Department  will  specify  the  minimum 
amount  for  each  State  and  will  transmit 
this  information  to  States.  The 
minimum  amount  shall  not  be  less  than 
$40,000  and  not  more  than  $100,000. 
(There  is  no  statutory  limit  or  ceiling  on 
the  amount  a  State  may  expend  on 
protection  and  advocacy  services.) 
Dining  the  fourth  and  fifth  years  of  the 
State's  second  extension  grant,  this 
minimum  amoimt  will  be  reduced  to 
75%  and  50%,  respectively,  of  the 
minimum  amount  specified  for  the  State 
for  the  third  year  of  the  second 
extension  grant.  Federal  funding 
terminates  under  this  authority  after  the 
fifth  year. 

— Corrective  action  plan  (§§  345.60- 
345.62): 

If  a  State  does  not  make  significant 
progress  in  developing  its  program  of 
technology-related  assistance,  it 
becomes  subject  to  a  corrective  action 
plan.  Corrective  action  may  include 
partial  or  complete  fund  termination, 
ineligibility  to  participate  in  the  grant 
program  for  the  following  year, 
reduction  in  funding  for  the  following 
year,  or  required  redesignation  of  the 
lead  agency.  The  Governor  of  the  State 
must  appoint  a  monitoring  panel  to 
oversee  compliance  with  the  corrective 
action  plan.  If  the  Governor  fails  to 
appoint  a  panel,  the  Secretary 
terminates  Federal  funds  under  this 


program.  Based  on  its  findings,  a 
monitoring  panel  may  determine  that 
the  lead  agency  has  not  accomplished 
the  purposes  of  the  Act  and  that  there 
is  good  cause  for  redesignation  of  the 
agency  and  the  temporary  loss  of  funds 
by  the  State  under  Title  I  of  the  Act.  The 
Secretary,  based  on  the  findings  and 
recommendations  of  the  monitoring 
panel,  and  after  providing  to  the  public 
notice  and  an  opportunity  for  comment, 
makes  a  final  determination  regarding 
whether  to  order  the  Governor  to 
redesignate  the  lead  agency. 

— Redesignation  of  protection  and 
advocacy  services  provider  (§  345.63): 

The  protection  and  advocacy  services 
provider  in  each  State  also  is  subject  to 
redesignation  if  it  has  not  met  the 
protection  and  advocacy  service  needs 
of  individuals  with  disabilities  within 
the  State.  Under  these  circumstances, 
the  Governor  of  the  State  would 
redesignate,  but  only  after  determining 
that  good  cause  exists,  providing  public 
notice  and  opportunity  for  comment, 
and  allowing  the  current  protection  and 
advocacy  services  provider  the 
opportunity  to  appeal  the  determination 
to  the  Secretary.  To  redesignate,  the 
Governor  would  hold  an  open 
competition  within  the  State,  consistent 
with  section  105(d)  of  the  Act. 

— Information  and  technical 
assistance: 

The  Secretary  will  provide 
information  and  technical  assistance  to 
participating  States,  as  well  as  to 
individuals  with  disabilities. 

•  Major  ReguJatory  Provisions 

The  Secretary  would  implement  the 
following  regulatory  provisions  in  these 
proposed  regulations: 

•■-Control  and  administration  of 
amounts  received  under  the  grant 
(§§345.4  and  345.5(b)): 

Each  State  is  required  under  section 
102(d)  of  the  Act  to  designate  a  lead 
agency  to  be  eligible  for  a  grant  under 
this  program.  The  lead  agency  may  be 
a  (1)  commission  appointed  by  the 
Governor;  (2)  public-private  partnership 
or  consortium;  (3)  university-affiliated 
program;  (4)  public  agency;  (5)  council 
established  under  Federal  or  State  law; 
or  (6)  another  appropriate  office,  agency, 
entity,  or  individual. 

For  purposes  of  the  Act,  obligations 
and  responsibilities  of  the  State  are  the 
same  as  those  of  the  lead  agency  with 
two  exceptions.  Section  102(e)(12) 
requires  a  State  to  assure  in  its 
application  that  a  public  agency  will  be 
responsible  for  the  control  and 
administration  of  amounts  received 
under  the  grant  and  that  a  public  agency 
or  an  individual  with  a  disability  will 
hold  title  to  property  purchased  with 


grant  funds  and  administer  this 
property.  Thus,  if  the  lead  agency  is  an 
entity  other  than  a  pubUc  agency,  a 
public  agency  will  be  responsible  for 
controlling  and  administering  amounts 
received  under  the  grant  and  may  be 
responsible  for  holcUng  title  to  and 
administering  property  purchased  with 
grant  funds. 

— Allowable  expenses  (§  345.20(d)): 

Section  101(b)(4)  of  the  Act  provides 
that  a  State  may  use  program  funds  to 
pay  f6r  expenses,  including  travel 
expenses,  and  support  services, 
including  services  of  qualified 
interpreters,  readers,  and  personal 
assistants  services,  that  may  be 
necessary  to  ensure  access  to  the 
comprehensive  statewide  program  of 
technology-related  assistance  by 
individuals  with  disabilities  who  are 
determined  by  the  State  to  be  in 
financial  need. 

The  Secretary  would  limit  these 
expenses  to  those  incurred  by 
participants  in  activities  associated  with 
the  state  technology  program. 
Participants  would  include,  for 
example,  individuals  with  disabilities, 
parents,  family  members,  advocates, 
authorized  representatives,  advisory 
board  members,  consumer  consultants, 
and  consumer  attendees  at  State- 
sponsored  conferences.  Participants 
would  not  include,  for  example, 
consumers  seeking  direct  services  such 
as  assessment  and  training  and 
associated  support  such  as 
transportation  to  an  evaluation/ 
demonstration  site. 

The  Secretary  would  interpret 
allowable  expenses  to  include,  for 
example,  travel,  lodging,  meals, 
childcare,  eldercare,  interpreters,  and 
readers.  In  order  to  limit  the  costs 
allowed  under  the  program,  the 
Secretary  believes  it  is  necessary  to  pay 
for  only  those  costs  that  would  support 
the  inclusion  of  eligible  participants. 

The  Secretary  solicits  comments  on 
whether  any  odier  participants  or 
expenses  should  be  included  as 
examples,  and  whether  a  list  should  be 
included  in  the  final  regulations. 

— Protection  and  advocacy  services 
(§345.55): 

Section  102(e)(20)  of  the  Act  provides 
that  a  State  has  the  option  to  (1)  make 
a  grant  to,  or  enter  into  a  contract  with, 
an  entity  to  support  protection  and   • 
advocacy  services  thiough  the  systems 
established  to  provide  protection  and 
advocacy  services;  or  (2)  request  that  the 
Secretary  do  so  on  behalf  of  the  State. 
If  the  State  decides  to  enter  into  this 
grant  or  contract  itself,  the  Secretary 
would  require  that  each  State  that  seeks 
a  development  or  an  extension  grant 
must  include  in  its  application,  and 


annually  thereafter  in  its  progress 
report,  a  copy  of  the  protection  and 
advocacy  contract  or  grant  agreement 
entered  into  by  the  State,  or  evidence  of 
ongoing  negotiations  if  it  has  not  yet 
entered  into  a  new  contract  or 
agreement.  This  is  necessary  to  ensure 
that  the  State  has  entered  into  this 
contract  or  grant  agreement. 

If  the  State  decides  to  request  that  the 
Secretary  enter  into  this  agreement  with 
the  entity  established  to  provide 
protection  and  advocacy  services,  the 
Secretary  would  award  a  grant — ^not  a 
contract — for  protection  and  advocacy 
services.  The  Secretary  would  reduce 
the  amount  of  the  State's  grant  to  carry 
out  this  activity.  If  a  State  makes  this 
request,  the  State  would  be  required  to 
include  the  request  in  its  application  for 
a  development  grant  or  an  extension 
grant  and  annually  thereafter  in  its 
progress  report.  This  is  necessary  to 
ensure  that  the  Department  has 
sufficient  time  to  negotiate  and  enter 
into  this  agreement. 

— Limitation  on  indirect  costs 
(§  345.30(b)(14): 

Section  102(e)(22)  of  the  Act  provides 
that  a  State  must  provide  an  assurance 
in  its  application  that  the  percentage  of 
funds  received  under  the  grant  that  is   ' 
used  for  indirect  costs  shall  not  exceed 
10  percent.  The  indirect  cost  limitation 
would  apply  to  the  total  amount  of  the 
State's  grant. 

The  indirect  cost  limitation  does  not 
ensure  a  subcontractor  or  subgrantee  an 
indirect  cost  rate.  This  rate  must  be 
negotiated  by  the  State  and  the 
subcontractor  or  subgrantee. 

— Mandated  activities  and  significant 
progress  (§  345.30(b)(1)): 

Section  102(e)(7)  of  the  Act  provides 
States  with  the  option  of  (1)  performing 
the  six  activities  listed  in  section 
102(e)(7)(B)  of  the  Act  in  carrying  out 
systems  change  and  advocacy  activities; 
or  (2)  performing  other  activities  and 
demonstrating  through  progress  reports 
that  "significant  progress"  has  been 
made  in  the  development  and 
implementation  of  a  consumer- 
responsive  comprehensive  statewide 
program  of  technology-related 
assistance.  Section  104(a)  of  the  Act 
requires  that  the  Secretary  develop 
guideUnes  to  be  used  in  assessing  the 
extent  to  which  a  State  is  making 
"significant  progress."  The  Secretary  is 
developing  these  guidelines.  The 
Secretary  would  disseminate  these 
guidelines  on  an  annual  basis  to  all 
grantees. 

Each  year,  the  Secretary  will  send  to 
all  States  and  entities  either 
performance  guidelines  or  a  first  or  a 
second  extension  grant  application 
packet  that  includes  performance 
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guidelines.  The  package  will  contain 
directions  regarding  meeting  the 
performance  guidelines  and  copies  of 
the  performance  guidelines.  Each 
grantee  would  be  required  to  meet  or 
demonstrate  significant  progress  toward 
meeting  its  annually  derived  set  of 
priorities,  goals,  and  objectives.  If 
planned  priorities,  goals,  or  objectives 
are  not  met,  grantees  must  document 
why,  and  if  appropriate,  provide  a 
revised  plan  that  includes  a  timetable 
for  the  particular  priority,  goal,  and 
objective. 

— Compliance  with  section  508  of  the 
Rehabilitation  Act  of  1973  (§  345.31(d)): 

Section  103(d)(6)  of  the  Act  provides 
that,  in  an  appUcation  for  an  extension 
grant,  a  State  must  provide  an  assurance 
that  the  State  "or  any  recipient  of  funds 
made  available  to  the  State  imder  (a 
development  grant)"  will  comply  with 
guidelines  developed  under  section  508 
of  the  Rehabilitation  Act  of  1973 
(section  508).  Section  508  guarantees 
that  individuals  with  disabilities  will 
have  access  to  electronic  and 
information  technology.  This 
requirement  applies  to  all  offices, 
agencies,  and  entities  in  a  State.  The 
Secretary  believes  that  section  508  also 
applies  to  all  subrecipients  under  the 
Act.  The  Secretary  particularly  solicits 
comments  on  this  interpretation. 

— Appeal  of  corrective  action  finding 
(§345.60)): 

Section  105(b)(1)  of  the  Act  provides 
that  any  State  that  fails  to  comply  with 
the  requirements  of  Title  I  of  the  Act 
shall  be  subject  to  a  corrective  action 
plan.  The  Secretary  would  require  that 
a  State  appeal  a  finding  that  it  is  subject 
to  corrective  action  v\rithin  30  days  of 
being  notified  in  writing  by  the 
Secretary  of  the  finding.  (This  timeframe 
is  consistent  with  the  Education 
Department  General  Administrative 
Regulations,  at  34  CFR  81.37,  which 
allows  recipients  of  federal  financial 
assistance  from  the  Department  of 
Education  30  days  to  appeal  a  notice  of 
a  disallowance  decision  requesting  the 
return  of  misspent  funds).  The  Secretary 
would  respond  to  an  appeal  within  30 
days. 

—Title  to  devices  (§345.30(b)(5)(ii)): 

The  Secretary  would  encourage  the 
recycling  of  assistive  technology  devices 
that  are  no  longer  being  used.  Section 
102(e)(12)(B)  requires  a  pubhc  agency  or 
an  individual  with  a  disability  to  hold 
title  to  property  purchased  writh  funds 
under  the  Act.  Upon  death  or  upon  any 
event  rendering  an  individual  incapable 
of  using,  or  making  it  unnecessary  for  an 
individual  to  use,  an  assistive 
technology  device,  the  Secretary 
recommends  that  the  individual,  the 
individual's  family,  or  the  public  agency 


recycle  the  device  for  use  by  other 
disabled  individuals. 

Executive  Order  12866 

1.  Assessment  of  Costs  and  Benefits 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  vtdth 
the  proposed  regulations  are  those 
resulting  from  statutory  requirements 
and  those  determined  by  the  Secretary 
to  be  necessary  for  administering  this 
program  effectively  and  efficiently. 
Burdens  specifically  associated  with 
information  collection  requirements,  if 
any,  are  identified  and  explained 
elsewhere  in  this  preamble  under  the 
heading  Paperwork  Reduction  Act  of 
1980. 

In  assessing  the  potential  costs  and 
benefits — l>oih  quantitative  and 
qualitative — of  these  proposed 
regulations,  the  Secretary  has 
determined  that  the  benefits  of  the 
proposed  regulations  justify  the  costs. 

To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866, 
the  Secretary  invites  comment  on 
whether  there  may  be  further 
opportimities  to  reduce  any  potential 
costs  or  increase  potential  benefits 
resulting  from  these  proposed 
regulations  without  impeding  the 
effective  and  efficient  administration  of 
the  program. 

2.  Clarity  of  the  Regulations 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand. 

The  Secretary  invites  comments  on 
how  to  make  these  proposed  regulations 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  proposed 
regulations  clearly  stated?  (2)  Do  the 
regulations  contain  technical  terms  or 
other  wording  that  interferes  with  their 
clarity?  (3)  Does  the  format  of  the 
regulations  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing 
etc.)  aid  or  reduce  their  clarity?  Would 
the  regulations  be  easier  to  understand 
if  they  were  divided  into  more  (but 
shorter)  sections?  (A  "section"  is 
preceded  by  the  symbol  "%"  and  a 
numbered  heading;  for  example,  §  345.1 
What  is  the  State  Grants  Program  for 
Technology-Related  Assistance  for 
Individuals  with  Disabilities?)  (4)  Is  the 
description  of  the  regulations  in  the 
"Supplementary  Information"  section  of 
this  preamble  helpful  in  understanding 


the  regulations?  How  could  this 
description  be  more  helpful  in  making 
the  regulations  easier  to  understand?  (5) 
What  else  could  the  Department  do  to     • 
make  the  regulations  easier  to 
understand? 

A  copy  of  any  comments  that  concern 
how  the  Department  could  make  these 
proposed  r^gidations  easier  to 
imderstand  should  be  sent  to  Stanley  M. 
Cohen,  Regulations  Quality  Officer,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW.  (Room 
5121,  FB-lOB),  Washington,  DC.  20202- 
2241. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Because  these  proposed  regulations 
would  affect  only  States  and  State 
agencies,  the  regulations  would  not 
have  an  impact  on  small  entities.  States 
and  State  agencies  are  not  defined  as 
"small  entities"  in  the  Regulatory 
Flexibility  Act. 

Paperwork  Reduction  Act  of  1980 

Sections  345.30.  345.31,  345.42, 
345.50,  345.53,  and  345.55  contain 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1980,  the  Department  of 
Education  will  submit  a  copy  of  these 
sections  to  the  Office  of  Management 
and  Budget  (0MB)  for  its  review.  (44 
U.S.C.  3504(h)) 

States  are  eligible  to  apply  for  grants 
imder  these  regulations.  The 
Department  needs  and  uses  the 
information  to  make  grants.  Annual 
public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
be  30  hours  per  response  for  55 
respondents,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  soiu'ces,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  3002,  New  Executive  Office 
Building,  Washington,  D.C.  20503; 
Attention:  Daniel  J.  Chenok. 

Intergovemmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  part  79.  The 
objective  of  the  Executive  order  is  to 
foster  an  intergovemmental  partnership 
and  a  strengthened  federalism  by 
relying  on  processes  developed  by  State 
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and  local  governments  for  coordination 
and  review  of  proposed  Federal 
financial  assistance. 

In  accordance  vdth  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

lavitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3022,  ROB-3,  7th  and  D  Streets.  SW., 
Washington,  DC.,  between  the  hours  of 
8:30  a.m.  and  4  p.m..  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regiilations  in  this  dociunent  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  345 

Grant  program-education,  Reporting 
and  recordkeeping  requirements. 

Dated:  October  27, 1994. 

Judith  E.  Heuminn, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.224— State  Grants  Program  for 
Technology-Related  Assistance  for 
Individuals  with  Disabilities) 

The  Secretary  proposes  to  amend  title 
34  of  the  Code  of  Federal  Regulations  by 
revising  part  345  to  read  as  follows: 

PART  345-STATE  GRANTS 
PROGRAM  FOR  TECHNOLOGY- 
RELATED  ASSISTANCE  FOR 
INDIVIDUALS  WITH  DISABILITIES 

8al>part  A— Qenarel 

345.1  What  is  the  State  Grants  Program  for 
Technology-Related  Assistance  for 
Individuals  with  Disabilities? 

345.2  What  are  the  purposes  of  the  State 
grants  program  for  technology-related 
assistance  for  individuals  with 
disabilities? 

345.3  What  are  the  types  of  awards  under 
this  program? 

345.4  Who  is  eligible  to  receive  a 
development  grant? 

345.5  What  are  the  responsibilities  of  the 
lead  agency  or  public  agency  in  applying 
for  and  in  administering  a  development 
grant? 

345.6  How  does  a  State  designate  the  lead 
agency? 


345.7  Who  is  eligible  to  receive  an 
extension  grant? 

345.8  What  are  the  responsibilities  of  the 
lead  agency  in  applying  for  and  in 
administering  an  extension  grant? 

345.9  What  regulations  apply  to  this 
program? 

345.10  What  definitions  apply  to  this 
program? 

Subpart  B— What  Kinds  of  AetivltiM  Does 
the  Dspartmsnt  Support? 

345. 20    What  types  of  activities  are 
authorized  under  this  program? 

Subpart  C— How  Does  a  State  Apply  for  a 
Qrant? 

345.30  What  is  the  content  of  an 
application  for  a  development  grant? 

345.31  What  is  the  content  of  an 
application  for  an  extension  grant? 

Subpart  D— How  Does  ths  Secratary  Make 
a  Grant? 

345.40  How  does  the  Secretary  evaluate  an 
applicaUon  for  a  development  grant 
under  this  program? 

345.41  What  other  factors  does  the 
Secretary  take  into  consideration  in 
making  develoinnent  grant  awards  under 
this  program? 

345.42  What  is  the  review  process  for  an 
applicaUon  for  an  extension  grant? 

345.43  What  priorities  does  the  Secretary 
establish? 

Subpart  E— What  Conditions  Must  B«  Met 
After  an  Award? 

345.50  What  are  the  reporting  requirements 
for  the  recipients  of  development  and 
extension  grants? 

345.51  When  is  a  State  making  significant 
progress? 

345.52  Who  retains  title  to  devices 
provided  under  this  program? 

345.53  What  are  the  requirements  for 
grantee  participation  in  the  Secretary's 
progress  assessments? 

345.54  How  may  grant  funds  be  used  under 
this  program? 

345.55  What  are  the  responsibilities  of  a 
State  in  carrying  out  protection  and 
advocacy  services? 

Subpart  F— What  Compliance  Procedures 
May  the  Secratary  Use? 

345.60  Who  is  subject  to  a  corrective  action 
plan? 

345.61  What  penalties  may  the  Secretary 
impose  on  a  grantee  that  is  subject  to 
corrective  action? 

345.62  How  does  a  State  redesignate  the 
lead  agency  when  it  is  subject  to 
corrective  action? 

345.63  How  does  a  State  redesignate  the   ., 
entity  responsible  for  providing 
protection  and  advocacy  services? 

Authority:  29  U.S.C.  2201-2217,  unless 
otherwise  noted. 


PART  345— STATE  GRANTS 
PROGRAM  FOR  TECHNOLOGY- 
RELATED  ASSISTANCE  FOR 
INDIVIDUALS  WITH  DISABHJTIES 

Subpart  A— General 

1346.1    What  is  the  Stats  Grants  Program 
for  Tschndogy-Rslatsd  Assistance  for 
Indlviduaia  with  Disabllltiea? 

This  program  provides  grants  to  States 
to  support  systems  change  and  advocacy 
activities  designed  to  assist  States  in 
developing  and  implementing 
consvuner-responsive  comprehensive 
Statewide  programs  of  technology- 
related  assistance  that  accomplish  the 
purposes  in  §  345.2. 

(Authority:  29  U.S.C  2211(a);  sec.  101(a)  of 
the  Act) 

$345.2   What  are  the  purposes  of  the  Stata 
grants  program  for  tschnoiogy-rslated 
assistsnce  for  Individuals  with  disabilities? 

The  purposes  of  this  program  are  to 
provide  financial  assistance  to  States  to 
support  systems  change  and  advocacy 
activities  designed  to  assist  each  State  in 
developing  and  implementing  a 
consiuner-responsive  comprehensive 
statewide  program  of  technology-related 
assistance,  for  individuals  with 
disabilities  of  all  ages,  that  is  designed 
to— 

(a)  Increase  the  availability  of, 
funding  for,  access  to,  and  provision  of. 
assistive  technology  devices  and 
assistive  technology  services; 

(b)  Increase  the  active  involvement  of 
individuals  with  disabiUties  and  their 
family  members,  guardians,  advocates, 
and  authorized  representatives,  in  the 
planning,  development, 
implementation,  and  evaluation  of  the 
program; 

(c)  Increase  the  involvement  of 
individuals  with  disabiUties  and.  if 
appropriate,  their  family  members, 
guardians,  advocates,  or  authorized 
representatives,  in  decisions  related  to 
the  provision  of  assistive  technology 
devices  and  assistive  technology 
services; 

(d)  Increase  the  provision  of  outreach 
to  underrepresented  populations  and 
rural  populations,  to  enable  the  two 
populations  to  enjoy  the  benefits  o?* 
programs  carried  out  to  accomplish  the 
purposes  described  in  this  section  to  the 
same  extent  as  other  populations; 

(e)  Increase  and  promote  coordination 
among  State  agencies,  and  between 
State  agencies  and  private  entities,  that 
are  involved  in  carrying  out  activities 
under  this  part,  particularly  providing 
assistive  technology  devices  and 
assistive  technology  services,  that 
accomplish  a  purpose  described  in 
another  paragraph  of  this  section; 
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(f)(1)  Increase  the  awareness  of  laws, 
regulations,  policies,  practices, 
procedures,  and  organizational 
structures,  that  fecilitate  the  availability 
or  provision  of  assistive  technology 
devices  and  assistive  technology 
services;  and 

(2)  Facilitate  the  change  of  laws, 
regulations,  poticies,  practices, 
procedures,  and  organizational 
structures,  that  impede  the  availability 
or  provision  of  assistive  technology 
devices  and  assistive  technology 
services; 

(g)  Increase  the  probability  that 
individuals  with  disabilities  of  all  ages 
will,  to  the  extent  appropriate,  ho  able 
to  secure  and  maintain  possession  of 
assistive  technology  devices  as  these 
individuals  make  the  transition  between 
services  offered  by  human  service 
agencies  or  between  settings  of  daily 
living; 

(h)  Enhance  the  skills  and 
competencies  of  individuals  involved  in 
providing  assistive  technology  devices 
and  assistive  technology  services; 

(i)  Increase  awareness  and  knowledge 
of  the  efficacy  of  assistive  technology 
devices  and  assistive  technology 
services  among — 

(1)  Individuals  with  disabilities  and 
their  family  members,  guardians, 
advocates,  and  authorized 
representatives; 

(2)  Individuals  who  work  for  public 
agencies,  or  for  private  entities 
(including  insurers),  that  have  contact 
with  individuals  with  disabilities; 

(3)  Educators  and  related  services 
personnel; 

(4)  Technology  experts  (including 
engineers); 

(5)  Employers;  and 

(6)  Other  appropriate  individuals; 
(j)  Increase  the  capacity  of  public 

agencies  and  private  entities  to  provide 
and  pay  for  assistive  technology  devices 
and  assistive  technology  services  on  a 
statewide  basis  for  individuals  with 
disabilities  of  all  ages;  and 

(k)  Increase  the  awareness  of  the 
needs  of  individuals  with  disabilities  fbr 
assistive  technology  devices  and  for 
assistive  technology  services. 

(Authority:  29  U.S.C.  2201(b);  sec.  2(b)  of  the 
Act) 

§345.3    What  are  IhetypM  of  award* 
under  ttils  program? 

(a)  Under  this  program,  the 
Secretary — 

(1)  Awards  three-year  development 
grants  to  assist  States  in  developing  and 
implementing  consumer-responsive 
comprehensive  statewide  programs  that 
accomplish  the  purposes  in  §  345.2; 

(2)  May  award  an  initial  two-year 
extension  grant  to  any  State  that  meets 
the  standards  in  §  345.42(a);  and 


(3)  May  award  a  second  extension 
grant,  for  a  period  of  not  more  than  5 
years,  to  any  State  that  meets  the 
standards  in  §  345.42(b). 

(b)  The  Secretary  calculates  the 
amount  of  the  development  grants  in 
paragraph  (a)(1)  of  this  section  on  the 
basis  of — 

(1)  Amounts  available  for  making 
grants  under  this  part; 

(2)  The  population  of  the  State  or 
territory  concerned;  and 

(3)  The  types  of  activities  proposed  by 
the  State  relating  to  the  development  of 
a  consumer-responsive  comprehensive 
statewide  program  of  technology-related 
assistance. 

(c)  The  Secretary  calculates  the 
amoimt  of  the  extension  grants  in 
paragraph  (a)(2)  of  this  section  on  the 
basis  of— 

(1)  Amounts  available  for  making 
grants; 

(2)  The  population  of  the  State; 

(3)  The  types  of  assistance  proposed 
by  the  State  in  its  application;  and 

(4)  A  description  in  its  apphcation  of 
the  amount  of  resources  committed  by 
the  State  and  available  to  the  State  from 
other  sources  to  sustain  the  program 
after  federal  funding  ends. 

(d)(1)  In  providing  any  increases  in 
initial  extension  grants  in  paragraph 
(a)(2)  of  this  section  above  the  amoimts 
provided  to  States  for  Fiscal  Year  1993, 
the  Secretary  may  give  priority  to  States 
(other  than  the  territories)  that — 

(i)  Have  the  largest  populations,  based 
on  the  most  recent  census  data;  and 

(ii)  Are  sparsely  populated. 

(2)  To  be  eUgible  for  the  priority  in 
paragraph  (d)(1)  of  this  section,  the 
circumstances  in  paragraphs  (d)(l)(i)  or 
(ii)  must  have  impeded  the  development 
of  a  consumer-responsive, 
comprehensive  statevsride  program  of 
technology-related  assistance  in  a  State. 

(e)  Dxuing  the  fourth  and  fifth  years  of 
a  State's  second  extension  grant,  the 
amount  received  by  a  State  will  be 
reduced  to  75%  and  50%,  respectively, 
of  the  amount  paid  to  the  State  for  the 
third  year  of  the  grant. 

(Authority:  29  U.S.C.  2212(b),  2213(a), 
2213(c)(1)(B)  and  (2),  and  2213(c)(1)(D);  sees. 
102(b),  103(a),  103(c)(1)(B)  and  (2), 
103(c)(1)(D)  of  the  Act) 

$345.4    Who  ia  ellgibte  to  receive  a 
dajtetopmant  grant? 

A  State  is  eUgible  to  receive  a 
development  grant  imder  this  program, 
provided  that  the  Governor  has 
designated  a  lead  agency  to  carry  out  the 
responsibilities  contained  in  §  345.5. 

(Authority:  29  U.S.C.  2212(a)(1)  and  2212 
(d)(1);  sec.  102(a)  and  102(d)(1)  of  the  Act) 


$345.5    WhatarethereaponalbllMeaofttw 
lead  agency  or  public  agency  in  applying 
for  and  in  adminiataring  a  davdopmant 
grant? 

(a)  The  lead  agency  is  responsible  for 
the  following: 

(1)  Submitting  the  application 
containing  the  information  and 
assurances  contained  in  §  345.30. 

(2)  Administering  and  supervising  the 
use  of  amoimts  made  available  tmder 
theRrant. 

(3)(i)  Coordinating  efforts  related  to, 
and  supervising  the  preparation  of,  the 
application; 

Ui)  Coordiinating  the  planning, 
development,  implementation,  and 
evaluation  of  the  consumer-responsive 
comprehensive  statewide  program  of 
technology-related  assistance  among 
public  agencies  and  between  public 
agencies  and  private  agencies,  including 
coordinating  efforts  related  to  entering 
into  interagency  agreements;  and 

(ill)  Coordinating  efforts  related  to, 
and  supervising,  the  active,  timely,  and 
meaningful  participation  by  individuals 
with  disabilities  and  their  family 
members,  guardians,  advocates,  or 
authorized  representatives,  and  other 
appropriate  individuals,  with  respect  to 
activities  carried  out  imder  the  grant. 

(4)  The  delegation,  in  whole  or  in 
part,  of  any  responsibilities  described  in 
paragraphs  (a)  (1)  through  (3)  of  this 
section  to  one  or  more  appropriate 
offices,  agencies,  entities,  or 
individuals. 

(b)  If  the  lead  agency  is  not  a  public 
agency,  a  public  agency  shall  have  the 
responsibility  of  controlling  and 
administering  amounts  received  tmder 
the  grant. 

(Authority:  29  U.S.C.  2212(d)(1)  and 
2212(e)(12)(A);  sec.  102(d)(1)  and 
102(e)(12)(A)oftheAct) 

$345.6    How  doea  a  State  daaignat*  th* 
lead  agency? 

(a)  The  Governor  may  designate — 

(1)  A  commission  appointed  by  the 
Governor; 

(2)  A  public-private  partnership  or 
consortium; 

(3)  A  university-affiliated  program; 

(4)  A  public  agency; 

(5)  A  council  established  imder 
Federal  or  State  law;  or 

(6)  Another  appropriate  office, 
agency,  entity,  or  individual. 

(b)  The  State  shall  provide  evidence 
that  the  lead  agency  has  the  ability — 

(1)  To  respond  to  assistive  technology 
needs  across  disabilities  and  ages; 

(2)  To  promote  the  availability 
throughout  the  State  of  assistive 
technology  devices  and  assistive 
technology  services; 

(3)  To  promote  and  implement 
systems  change  and  advocacy  activities; 
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I    (4)  To  promote  and  develop  public- 
brivate  partnerships: 
,  r  (5)  To  exercise  leadership  in 
identifying  and  responding  to  the 
technology  needs  of  individuals  with 
disabilities  and  their  family  members, 
guardians,  advocates,  and  authorized 
representatives; 

(6)  To  promote  consumer  confidence, 
responsiveness,  and  advocacy;  and 

(7)  To  exercise  leadership  m 
implementing  effective  strategies  for 
capacity  building,  staff  and  consumer 
training,  and  enhancement  of  access  to 
funding  for  assistive  technology  devices 
and  assistive  technology  services  across 
agencies. 

(Authority:  29  U.S.C.  2212(d)  (2)  and  (3); 
sees.  102(d)  (2)  and  (3)  of  the  Act) 

$345.7    Who  ia  eligible  to  receive  an 
axtanaion  grant? 

A  State  is  eligible  to  receive  an 
extension  grant  under  this  program. 

$345.8    Whataralheraaponsibilitieaofthe 
lead  agency  in  applying  for  and  in 
administering  an  axtanaion  grant? 

(a)  To  be  eligible  to  receive  an  initial 
extension  grant,  the  lead  agency  shall — 

(1)  Submit  an  application  containing 
the  information  and  assurances  in 
§345.31;  and 

(2)  Hold  a  public  hearing  in  the  third 
year  of  a  program  carried  out  under  a 
development  grant,  after  providing 
appropriate  and  sufficient  notice  to 
allow  interested  groups  and 
organizations  and  all  segments  of  the 
public  an  opportunity  to  comment  on 
the  program. 

(bj  To  be  eligible  to  receive  a  second 
extension  grant,  the  lead  agency  shall — 

(1)  Submit  an  application  containing 
the  information  and  assurances  in 
§345.31;  and 

(2)  Hold  a  public  hearing  in  the 
second  year  of  a  program  carried  out 
under  an  initial  extension  grant,  after 
providing  appropriate  and  sufficient 
notice  to  allow  interested  groups  and 
organizations  and  all  segments  of  the 
public  an  opportunity  to  comment  on 
th^rogram. 

(Authority:  29  U.S.C.  2213  (d)  and  (e);  sec. 
103  (d)  and  (e)  of  the  Act) 

$  345.9    What  ragulationa  apply  to  this 
program? 

The  following  regulations  apply  to  the 
State  Grants  Program  for  Technology- 
Related  Assistance  for  Individuals  with 
Disabilities: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows; 

(1)  34  CFR  part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations); 


(2)  34  CFR  part  75  (Direct  Grant 
Programs),  except  §  75.618; 

(3)  34  CFR  part  77  (Definitions  That 
Apply  to  Department  Regulations); 

(4)  34  CFR  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities); 

(5)  34  CFR  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments),  except 

§§  80.32(a)  and  80.33(a); 

(6)  34  CFR  part  81  (General  Education 
Provisions  Act— Enforcement); 

(7)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants));  and 

(8)  Part  86  (Drug-Free  Schools  and 
Campuses). 

(b)  The  regulations  in  this  part. 

(Authority:  29  U.S.C.  2201-2217;  sec.  101- 
107  of  the  Act) 

$345.10    What  doflnitiona  apply  to  thia 
program? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 
Applicant 

Application 

Award 

Department 

EDGAR 

Fiscal  year 

Grant  period 

Nonprofit 

Nonpubhc 

Private 

Project 

Project  period 

Public 

(b)  Definitions  in  the  Technology- 
Related  Assistance  for  Individuals  with 
Disabilities  Act  of  1 988. 

(1)  The  following  terms  used  in  this 
part  are  defined  in  section  3  of  the  Act: 
Advocacy  services 

Assistive  technology  device 
Assistive  technology  service 
Comprehensive  statewide  program  of 

technology-related  assistance 
Consumer-responsive 
Disability 
Individual  vnth  a  disability;  individuals 

with  disabilities 
Institution  of  higher  education 
Protection  and  advocacy  services 
Secretary 
State 

Systems  change  and  related  activities 
Technology-related  assistance 
Underrepresented  population 

(2)  The  following  term  used  in  this 
part  is  defined  in  section  102(b)(5)  of 
the  Act: 

Territory 


(d)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

Initial  extension  grant  means  the  two- 
year  extension  grant  following  a  three- 
year  development  grant  under  this 
program. 

Second  extension  grant  means  the 
extension  grant  following  the  initial 
extension  grant  under  this  program.  The 
period  of  this  grant  is  for  a  period  of  not 
more  than  5  years. 

(Authority:  29  U.S.C.  2201-2217;  sec*.  101- 
107  of  the  Act) 

Subpart  B— What  Kinds  of  Activitias 
Does  tha  Dapartmant  Support 

$345.20    What  typa  of  aetivitiaa  ara 
authorizad  under  Ihia  program? 

Any  State  that  receives  a  development 
or  extension  grant  shall  use  the  funds 
made  available  through  the  grant  to 
accomplish  the  purposes  described  in 
§  345.2  and,  in  accomplishing  such 
purposes,  may  carry  out  any  of  the 
following  systems  change  and  advocacy 
activities: 

(a)  Support  activities  to  increase 
access  to,  and  funding  for,  assistive 
technology,  including — 

(1)  The  development,  and  evaluation 
of  the  efficacy,  of  model  delivery 
systems  that  provide  assistive 
technology  devices  and  assistive 
technology  services  to  individuals  with 
disabilities,  that  pay  for  devices  and 
services,  and  that,  if  successful,  could 
be  repUcated  or  generally  appUed,  such 
as — 

(i)  The  development  of  systems  for  the 
purchase,  lease,  other  acquisition,  or 
pajrment  for  the  provision,  of  assistive 
technology  devices  and  assistive 
technology  services;  or 

(ii)  The  establishment  of  alternative 
State  or  privately  financed  systems  of 
subsidies  for  the  provision  of  assistive 
technology  devices  and  assistive 
technology  services,  such  as — 

(A)  A  loan  system  for  assistive 
technology  devices; 

(B)  An  income-contingent  loan  fund; 

(C)  A  low  interest  loan  fund; 

(D)  A  revolving  loan  fund; 

(E)  A  loan  insurance  program;  or 

(F)  A  partnership  witn  private  entities 
for  the  purchase,  lease,  or  other 
acquisition  of  assistive  technology 
devices  and  the  provision  of  assistive 
technology  services; 

(2)  The  demonstration  of  assistive 
technology  devices,  including — 

(i)  The  provision  of  a  location  or 
locations  within  the  State  where  the 
following  individuals  can  see  and  touch 
assistive  technology  devices,  and  learn 
about  the  devices  from  personnel  who 
are  familiar  with  such  devices  and  their 
applications: 


40694  Federal  Register  /  Vol.  60,  No.  153  /  Wednesday,  August  9,  1995  /  Proposed  Rules 


(A)  Individuals  with  disabilities  and 
their  family  members,  guardians, 
advocates,  and  authorized 
remesentatives; 

(6)  Education,  rehabilitation,  health 
care,  and  other  service  providers; 

(C)  Individuals  who  work  for  Federal, 
State,  or  local  government  entities;  and 

(D)  Employers. 

(ii)  The  provision  of  coimseling  and 
assistance  to  individuals  with 
disabilities  and  their  family  members, 
guardians,  advocates,  and  authorized 
representatives  to  determine  individual 
needs  for  assistive  technology  devices 
and  assistive  technolo^  services;  and 

(iii)  The  demonstration  or  short-term 
loan  of  assistive  technology  devices  to 
individuals,  employers,  pubUc  agencies, 
or  public  accommodations  seeking 
strategies  to  comply  with  the  Americans 
with  Disabilities  Act  of  1990  (42  U.S.C. 
12101  et  seq.)  and  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
794);  and 

(3)  The  establishment  of  information 
systems  about,  and  recycling  centers  for, 
the  redistribution  of  assistive 
technology  devices  and  equipment  that 
may  include  device  and  equipment 
loans,  rentals,  or  gifts. 

(b)  Support  activities  to — 

(1)  Identify  and  coordinate  Federal 
and  State  policies,  resoiuces,  and 
services,  relating  to  the  provision  of 
assistive  technology  devices  and 
assistive  technology  services,  including 
entering  into  interagency  agreements; 

(2)  Convene  interagency  work  groups 
to  enhance  public  funding  options  and 
coordinate  access  to  funding  for 
assistive  technology  devices  and 
assistive  technology  services  for 
individuals  with  disabilities  of  all  ages, 
with  special  attention  to  the  issues  of 
transition  (such  as  transition  from 
school  to  work,  and  transition  from 
participation  in  programs  imder  part  H 
of  the  Ladividuals  with  Disabilities 
Education  Act  (20  U.S.C.  1471  et  seq.), 
to  participation  in  programs  under  part 
B  of  such  Act  (20  U.S.C.  1411  et  seq.)) 
home  use,  and  individual  involvement 
in  the  identification,  planning,  use, 
delivery,  and  evaluation  of  such  devices 
and  services;  or 

(3)  Document  and  disseminate 
information  about  interagency  activities 
that  promote  coordination  with  respect 
to  assistive  technology  devices  and 
assistive  technology  services,  including 
evidence  of  increased  participation  of 
State  and  local  special  education, 
vocational  rehabilitation,  and  State 
medical  assistance  agencies  and 
departments. 

(c)  Carry  out  activities  to  encourage 
the  creation  or  maintenance  of,  support, 
or  provide  assistance  to,  statewide  and 


community-based  organizations,  or 
systems,  that  provide  assistive 
technology  devices  and  assistive 
technology  services  to  individuals  with 
disabilities  or  that  assist  individuals 
with  disabilities  in  using  assistive 
technology  devices  or  assistive 
technology  services.  The  activities  may 
include  outreach  to  consumer 
organizations  and  groups  in  the  State  to 
coordinate  the  activities  of  the 
organizations  and  groups  with  efforts 
(including  self-help,  support  groups, 
and  peer  mentoring)  to  assist 
individuals  with  disabilities  and  their 
family  members,  guardians,  advocates, 
or  authorized  representatives,  to  obtain 
funding  for,  and  access  to,  assistive 
technology  devices  and  assistive 
technology  services. 

(d)  Pay  for  expenses,  including  travel 
expenses,  and  services,  including 
services  of  qualified  interpreters, 
readers,  and  personal  assistants  services 
that  may  be  necessary  to  ensure  access 
to  the  comprehensive  statewide  program 
of  technology-related  assistance  by 
individuals  with  disabilities  who  are 
determined  by  the  State  to  be  in 
financial  need.  The  expenses  must  be 
incurred  by  participants  in  activities 
associated  with  the  State  technology 
program. 

(e)  Conduct  a  statewide  needs 
assessment  that  may  be  based  on  data  in 
existence  on  the  date  on  which  the 
assessment  is  initiated  and  may 
include — 

(1)  Estimates  of  the  numbers  of 
individuals  with  disabilities  within  the 
State,  categorized  by  residence,  type  and 
extent  of  disabilities,  age,  race,  gender, 
and  ethnicity; 

(2)  In  the  case  of  an  assessment 
carried  out  under  a  development  grant, 
a  description  of  efforts,  during  the  fiscal 
year  preceding  the  first  fiscal  year  for 
which  the  State  received  a  grant,  to 
provide  assistive  technology  devices 
and  assistive  technology  services  to 
individuals  with  disabilities  within  the 
State,  including — 

(i)  The  number  of  individuals  with 
disabilities  who  received  appropriate 
assistive  technology  devices  and 
assistive  technology  services;  and 

(ii)  A  description  of  the  devices  and 
services  provided; 

(3)  Information  on  the  number  of 
individuals  with  disabilities  who  are  in 
need  of  assistive  technology  devices  and 
assistive  technology  services,  and  a 
description  of  the  devices  and  services 
needed; 

(4)  Information  on  the  cost  of 
providing  assistive  technology  devices 
and  assistive  technology  services  to  all 
individuals  with  disabilities  within  the 


State  who  need  such  devices  and 
services; 

(5)  A  description  of  State  and  local 
public  resources  and  private  resoiuces 
(including  insiuance)  that  are  available 
to  estabhsh  a  consiuner-responsive 
comprehensive  statewide  program  of 
technology-related  assistance; 

(6)  Information  identifying  Federal 
and  State  laws,  regulations,  policies, 
practices,  procedures,  and 
organizational  structiues,  that  facihtate 
or  interfere  with  the  operation  of  a 
consumer-responsive  comprehensive 
statewide  program  of  technology-related 
assistance; 

(7)  A  description  of  the  procurement 
poUcies  of  the  State  and  the  extent  to 
which  such  policies  will  ensure,  to  the 
extent  practicable,  that  assistive 
technology  devices  purchased,  leased, 
or  otherwise  acquired  with  assistance 
made  available  through  a  development 
or  extension  grant  under  this  part  are 
compatible  with  other  technology 
devices,  including  technology  devices 
designed  primarily  for  use  by — 

(i)  Individuals  who  are  not 

individuals  with  disabilities; 
(ii)  Individuals  who  are  elderly;  or 
(iii)  Individuals  with  particular 

disabilities:  and 

(8)  Information  resulting  from  an 
inquiry  about  whether  a  State  agency  or 
task  force  (composed  of  individuals 
representing  the  State  and  individuals 
representing  the  private  sector)  should 
study  the  practices  of  private  insurance 
companies  holding  licenses  within  the 
State  that  offer  health  or  disability 
insurance  policies  imder  which  an 
individual  may  obtain  reimbursement 
for — 

(i)  The  purchase,  lease,  or  other 
acquisition  of  assistive  technology 
devices;  or 

(ii)  The  use  of  assistive  technology 
services. 

(f)  Support — 

{l)(i)  A  public  awareness  program 
designed  to  provide  information  relating 
to  the  availability  and  efficacy  of 
assistive  technology  devices  and     <% 
assistive  technology  services  for — 

(A)  Individuals  with  disabilities  and 
their  family  members,  guardians, 
advocates,  or  authorized 
representatives; 

(B)  Individuals  who  work  for  public 
agencies,  or  for  private  entities 
(including  insurers),  that  have  contact 
with  individuals  with  disabilities; 

(C)  Educators  and  related  services 
personnel; 

(D)  Technology  experts  (including 
engineers); 

(E)  Employers;  and 

(F)  Other  appropriate  individuals  and 
entities;  or 
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I    (ii)  Establish  and  support  the  program 
If  no  such  program  exists. 

(2)  A  public  awareness  program  that 
may  include  the — 

(i)  Development  and  dissemination  of 
information  relating  to  the — 

(A)  Natiue  of  assistive  technology 
devices  and  assistive  technology 
services; 

(B)  Appropriateness,  cost,  and 
availability  of,  and  access  to,  assistive 
technology  devices  and  assistive 
technology  services;  and 

(C)  Efficacy  of  assistive  technology 
devices  and  assistive  technology 
services  with  respect  to  enhancing  the 
capacity  of  individuals  with  disabilities; 

(ii)  Development  of  procedures  for 
providing  direct  communication  among 
public  providers  of  assistive  technology 
devices  and  assistive  technology 
services  and  between  public  providers 
and  private  providers  of  devices  and 
services  (including  employers);  and 

(iii)  Development  and  dissemination 
of  information  relating  to  the  use  of  the 
program  by  individuals  with  disabilities 
and  their  family  members,  guardians, 
advocates,  or  authorized 
representatives,  professionals  who  work 
in  a  field  related  to  an  activity  described 
in  this  section,  and  other  appropriate 
individuals. 

(g)  Carry  out  directly,  or  may  provide 
support  to  a  public  or  private  entity  to 
carry  out,  training  and  technical 
assistance  activities  that — 

(l)(i)  Are  provided  for  individuals 
with  disabilities  and  their  family 
members,  guardians,  advocates,  and 
authorized  representatives,  and  other 
appropriate  individuals;  and 

(ii)  May  include — 

(A)  Training  in  the  use  of  assistive 
technology  devices  and  assistive 
technology  services; 

^(B)  The  development  of  written 
materials,  training,  and  technical 
assistance  describing  the  means  by 
which  agencies  consider  the  needs  of  an 
individual  with  a  disability  for  assistive 
technology  devices  and  assistive 
technology  services  in  developing,  for 
the  individual,  any  individualized 
education  program  described  in  section 
614(a)(5)  of  the  Individuals  with 
Disabilities  Education  Act  (20  U.S.C. 
1414(a)(5)),  any  individualized  written 
r^abilitation  program  described  in 
section  102  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  722),  any  individualized 
family  service  plan  described  in  section 
677  of  the  Individuals  with  Disabilities 
Education  Act  (20  U.S.C.  1477),  and  any 
other  individualized  plans  or  programs; 

(C)  Training  regarding  the  rights  of  the 
persons  described  in  paragraph  (f)(l)(i) 
of  this  section  to  assistive  technology 
devices  and  assistive  technology 


services  under  any  law  other  than  this 
Act,  to  promote  fuller  independence, 
productivity,  and  inclusion  in  and 
integration  into  society  of  such  peraons; 
and 

(D)  Training  to  increase  consumer 
participation  in  the  identification, 
planning,  use,  delivery,  and  evaluation 
of  assistive  technology  devices  and 
assistive  technology  services;  and 

(2)(i)  Enhance  the  assistive  technology 
skills  and  competencies  of— 

(A)  Individuals  who  work  for  public 
agencies  or  for  private  entities 
(including  insurers)  that  have  contact 
with  individuals  with  disabilities; 

(B)  Educators  and  related  services 
pereonnel; 

(C)  Technology  experts  (including 
engineers); 

(D)  Employers;  and 

(E)  Other  appropriate  personnel;  and 
(ii)  Include  taking  actions  to  facilitate 

the  development  of  standards,  or,  when 
appropriate,  the  application  of 
standards,  to  ensure  the  availability  of 
qualified  personnel. 

(h)  Support  the  compilation  and 
evaluation  of  appropriate  data  related  to 
a  program  described  in  §  345.1. 

(i)(l)  Develop,  operate,  or  expand  a 
system  for  public  access  to  information 
concerning  an  activity  carried  out  imder 
another  paragraph  of  this  section, , 
including  information  about  assistive 
technology  devices  and  assistive 
technology  services,  funding  sources 
and  costs  of  assistance,  and  individuals, 
organizations,  and  agencies  capable  of 
carrying  out  such  an  activity  for 
individuals  with  disabilities. 

(2)  Access  to  the  system  may  be 
provided  through  commimity-based 
entities,  including  public  libraries, 
centers  for  independent  living  (as 
defined  in  section  702(1)  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
796a(l)),  and  community  rehabilitation 
programs,  as  defined  in  section  7(25)  of 
such  Act  (29  U.S.C.  706(25)). 

(3)  In  developing,  operating,  or 
expanding  a  system  described  in 
paragraph  (h)(1)  of  this  section,  the  State 
may — 

(i)  Develop,  compile,  and  categorize 
print,  large  print,  braille,  audio,  and 
video  materials,  computer  disks, 
compact  discs  (including  compact  discs 
formatted  with  read-only  memory), 
information  that  can  be  used  in 
telephone-based  information  systems, 
and  other  media  as  technological 
innovation  may  make  appropriate; 

(ii)  Identify  and  classify  existing 
funding  sources,  and  the  conditions  of 
and  criteria  for  access  to  such  sources, 
including  any  funding  mechanisms  or 
strategies  developed  by  the  State; 


(iii)  Identify  existing  support  groups 
and  systems  designed  to  help 
individuals  with  disabilities  make 
effective  use  of  an  activity  carried  out 
under  another  paragraph  of  this  section; 
and 

(iv)  Maintain  a  record  of  the  extent  to 
which  citizens  of  the  State  use  or  make 
inquiries  of  the  system  established  in 
paragraph  {h)(l)  of  this  section,  and  of 
the  nature  of  inquiries. 

(4)  The  information  system  may  be 
organized  on  an  interstate  basis  or  as 
part  of  a  regional  consortium  of  States 
in  order  to  facilitate  the  establishment  of 
compatible,  linked  information  systems. 

(i)(l)  The  State  may  enter  into 
cooperative  agreements  with  other 
States  to  expand  the  capacity  of  the 
States  involved  to  assist  individuals 
with  disabilities  of  all  ages  to  learn 
about,  acquire,  use,  maintain,  adapt,  and 
upgrade  assistive  technology  devices 
and  assistive  technology  services  that 
individuals  need  at  home,  at  school,  at 
work,  or  in  other  environments  that  are 
part  of  daily  Uving. 

(2)  The  State  may  operate  or 
participate  in  a  computer  system 
through  which  the  State  may 
electronically  communicate  with  other 
States  to  gain  technical  assistance  in  a 
timely  fashion  and  to  avoid  the 
duplication  of  efforts  already 
undertaken  in  other  States. 

(j)  Support  the  establishment  or 
continuation  of  partnerships  and 
cooperative  initiatives  between  the 
public  sector  and  the  private  sector  to 
promote  the  greater  participation  by 
business  and  industry  in  the — 

(1)  Development,  demonstration,  and 
dissemination  of  assistive  technology 
devices;  and 

(2)  Ongoing  provision  of  information 
about  new  products  to  assist  individuals 
with  disabilities. 

(k)  Provide  advocacy  services. 

(1)  Utilize  amounts  made  available 
through  development  and  extension 
grants  for  any  systems  change  and 
advocacy  activities,  other  than  the 
activities  described  in  another 
paragraph  of  this  section,  that  are 
necessary  for  developing,  implementing, 
or  evaluating  the  consumer-responsive 
comprehensive  statewide  program  of 
technology-related  assistance. 

(Authority:  29  U.S.C.  2211(b);  sec.  101(b)  of 
the  Act) 

Subpart  C— How  Does  a  State  Apply 
for  a  Grant? 

§  345.30    What  Is  the  content  of  an 
application  for  a  development  grant? 

(a)  Applicants  for  development  grants 
imder  this  program  shall  include  £e 
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following  information  in  their 
applications: 

U)  Information  identifying  the  lead 
agency  designated  by  the  Governor 
under  §  345.4  and  the  evidence 
described  in  §  345.6(b). 

(2)  A  description  of  the  natiu*  and 
extent  of  involvement  of  various  State 
agencies,  including  the  State  insiuance 
department,  in  the  preparation  of  the 
application  and  the  continuing  role  of 
each  agency  in  the  development  and 
implementation  of  the  consumer- 
responsive  comprehensive  statewide 
program  of  technology-related 
assistance,  including  the  identification 
of  the  available  resources  and  financial 
responsibility  of  each  agency  for  paying 
for  assistive  technology  devices  and 
assistive  technology  services. 

(3)(i)  A  description  of  procedures  that 
provide  for — 

(A)(1)  The  active  involvement  of 
individuals  with  disabilities  and  their 
family  members,  guardians,  advocates, 
and  authorized  representatives,  and 
other  appropriate  individuals,  in  the 
development,  implementation,  and 
evaluation  of  the  program;  and 

[2]  To  the  maximum  extent 
appropriate,  the  active  involvement  of 
individuals  with  disabilities  who  use 
assistive  technology  devices  or  assistive 
technology  services,  in  decisions 
relating  to  such  devices  and  services; 
and 

(B)  Mechanisms  for  determining 
consiuner  satisfaction  and  participation 
of  individuals  with  disabiUties  who 
represent  a  variety  of  ages  and  types  of 
disabilities,  in  the  consiuner-responsive 
comprehensive  statewide  program  of 
technology-related  assistance. 

(ii)  A  description  of  the  nature  and 
extent  of  the — 

(A)  Involvement,  in  the  designation  of 
the  lead  agency  under  §  345.4,  and  in 
the  development  of  the  application,  of — 

(1)  Individuals  with  disabilities  and 
their  family  members,  giiardians, 
advocates,  or  authorized 
representatives; 

[2)  Other  appropriate  individuals  who 
are  not  employed  by  a  State  agency;  and 

[3]  Organizations,  providers,  and 
interested  parties,  in  the  private  sector; 
and 

(B)  Continuing  role  of  the  individuals 
and  entities  described  in  paragraph 
(a)(3)(ii)(A)  of  this  section  in  tibe 
program. 

(4)  A  tentative  assessment  of  the 
extent  of  the  need  of  individuals  with 
disabilities  in  the  State,  including 
individuals  bom  imderrepresented 
populations  or  rural  populations  for  a 
statewide  program  of  technology-related 
assistance  and  a  description  of  previous 
efforts  and  efforts  continuing  on  the 


date  of  the  application  to  develop  a 
consumer-responsive  comprehensive 
statewide  program  of  technology-related 
assistance. 

(5)  A  description  of  State  resoiuties 
and  other  resources  (to  the  extent  this 
information  is  available)  that  are 
available  to  commit  to  the  development 
of  a  consimier-responsive 
comprehensive  statewide  program  of 
technology-related  assistance. 

(6)  Information  on  the  program  with 
respect  to  the — 

(i)  Goals  and  objectives  of  the  State  for 
the  program; 

(ii)  Systems  change  and  advocacy 
activities  that  the  State  plans  to  carry 
out  imder  the  program;  and 

(iii)  Expected  outcomes  of  the  State 
for  the  program,  consistent  with  the 
purposes  described  in  §  345.2. 

(7](i)  A  description  of  the  data 
collection  system  used  for  compiling 
information  on  the  program,  consistent 
with  requirements  estabhshed  by  the 
Secrete^  for  systems,  and,  when  a 
national  classification  system  is 
developed  pursuant  to  section  201  of 
the  Act,  consistent  with  the 
classification  system;  and 

(ii)  Procedures  that  will  be  used  to 
conduct  evaluations  of  the  program. 

(8)  A  description  of  the  policies  and 
procedures  governing  contracts,  grants, 
and  other  arrangements  with  public 
agencies,  private  nonprofit 
organizations,  and  other  entities  or 
individuals  for  the  purpose  of  providing 
assistive  technology  devices  and 
assistive  technology  services  consistent 
with  this  part. 

(b)  Applicants  for  development  grants 
shall  include  the  following  assurances 
in  their  applications: 

(l)(i)  An  assurance  that  the  State  will 
use  funds  fi-om  a  development  or 
extension  grant  to  accomplish  the 
purposes  described  in  §  345.2  and  the 
goals,  objectives,  and  outcomes 
described  in  paragraph  (a)(6)  of  this 
section,  and  to  carry  out  the  systems 
change  and  advocacy  activities 
described  in  paragraph  (a)(6)(ii)  of  this 
section,  in  a  manner  that  is  consiuner- 
responsive. 

(ii)  An  assurance  that  the  State,  in 
carrying  out  systems  change  and 
advocacy  activities,  shall  carry  out  the 
following  activities,  unless  the  State 
demonstrates  through  the  progress 
reports  required  under  §  345.50  that 
significant  progress  has  been  made  in 
the  development  and  implementation  of 
a  consumer-responsive  comprehensive 
statewide  program  of  technology-related 
assistance,  and  that  other  systems 
change  and  advocacy  activities  will 
increase  the  likelihood  that  the  program 


will  accomplish  the  purposes  described 
in  §345.2: 

(A)  The  development, 
implementation,  and  monitoring  of 
State,  regional,  and  local  laws, 
regulations,  policies,  practices, 
procedures,  and  organizational 
structures,  that  will  improve  access  to, 
provision  of,  funding  for,  and  timely 
acquisition  and  deUvery  of,  assistive 
technology  devices  and  assistive 
technology  services; 

(B)  The  development  and 
implementation  of  strategies  to 
overcome  barriers  regarding  access  to, 
provision  of,  and  funding  for,  such 
devices  and  services,  with  priority  for 
identification  of  barriers  to  funding 
through  State  education  (including 
special  education)  services,  vocational 
rehabiUtation  services,  and  medical 
assistance  services  or.  as  appropriate, 
other  health  and  human  services,  and 
with  particular  emphasis  on  overcoming 
barriers  for  imderrepresented 
populations  and  rural  populations; 

(C)  Coordination  of  activities  among 
State  agencies,  in  order  to  facilitate 
access  to,  provision  of,  and  funding  for, 
assistive  technology  devices  and 
assistive  technology  services; 

(D)  The  development  and 
implementation  of  strategies  to 
empower  individuals  with  disabilities 
and  their  family  members,  guardians, 
advocates,  and  authorized 
representatives,  to  successfully  advocate 
for  increased  access  to,  funding  for,  and 
provision  of,  assistive  technology 
devices  and  assistive  technology 
services,  and  to  increase  the 
participation,  choice,  and  control  of 
individuals  wdth  disabilities  and  their 
femily  members,  guardians,  advocates, 
and  auQiorized  representatives  in  the 
selection  and  procurement  of  assistive 
technology  devices  and  assistive  • 
technology  services; 

(E)  The  provision  of  outreach  to 
underrepresented  populations  and  nual 
populations,  including  identifying  and 
assessing  the  needs  of  such  populations, 
providing  activities  to  increase  the 
accessibility  of  services  to  such 
populations,  training  representatives  of 
such  populations  to  become  service 
providers,  and  training  staff  of  the 
consumer-responsive  comprehensive 
statewride  program  of  technology-related 
assistance  to  work  with  such 
populations;  and 

(F)  The  development  and 
implementation  of  strategies  to  ensure 
timely  acquisition  and  deUvery  of 
assistive  technology  devices  and 
assistive  technology  services, 
particularly  for  children. 

(2)  An  assurance  that  the  State  will 
conduct  an  annual  assessment  of  the 
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consumer-responsive  comprehensive 
statewide  program  of  technology-related 
assistance,  in  order  to  determine — 

(i)  The  extent  to  which  the  State's 
goals  and  objectives  for  systems  change 
and  advocacy  activities,  as  identified  in 
the  State  plan  under  paragraph  (a)(6)  of 
this  section,  have  been  achieved;  and 

(ii)  The  areas  of  need  that  require 
attention  in  the  next  year. 

(3)  An  assurance  that  amounts 
received  imder  the  grant  will  be 
expended  in  accordance  with  the 
provisions  of  this  part; 

(4)  An  assurance  that  amoimts 
received  imder  the  grant — 

(i)  Will  be  used  to  supplement 
amounts  available  from  other  sources 
that  are  expended  for  technology-related 
assistance,  including  the  provision  of 
assistive  technology  devices  and 
assistive  technology  services;  and 

(ii)  Will  not  be  used  to  pay  a  financial 
obUgation  for  technology-related 
assistance  (including  the  provision  of 
assistive  technology  devices  or  assistive 
technology  services)  that  would  have 
been  paid  with  amounts  available  fi-om 
other  sources  if  amounts  under  the  grant 
^ad  not  been  available,  unless —   ■ 

(A)  The  payment  is  made  only  to 
prevent  a  delay  in  the  receipt  of 
appropriate  technology-related 
assistance  (including  the  provision  of 
assistive  technology  devices  or  assistive 
technology  services)  by  an  individual 
with  a  disability;  and 

(B)  The  entity  or  agency  responsible 
subsequently  reimburses  the 
appropriate  account  with  respect  to 
programs  and  activities  under  the  grant 
in  an  amount  equal  to  the  amount  of  the 
payment; 

(5)  An  assurance  that — 

(i)  A  pubUc  agency  shall  control  and 
administer  amounts  received  under  the 
grant;  and 

(ii)  A  pubUc  agency  or  an  individual 
with  a  disabiUty  shall — 

(A)  Hold  title  to  property  purchased 
with  such  amounts;  and 

(B)  Administer  such  property. 

(6)  An  assurance  that  the  State  will — 
(i)  Prepare  reports  to  the  Secretary  in 

1  he  form  and  containing  information 
required  by  the  Secretary  to  carry  out 
the  Secretary's  functions  under  this 
part;  and 

(ii)  Keep  records  and  allow  access  to 
records  as  the  Secretary  may  require  to 
ensure  the  correctness  and  verification 
of  information  provided  to  the  Secretary 
under  this  paragraph  of  this  section. 

(7)  An  assurance  that  amounts 
received  under  the  grant  will  not  be 
commingled  with  State  or  other  funds; 

(8)  An  assurance  that  the  State  will 
adopt  fiscal  control  and  accounting 
procedures  as  may  be  necessary  to 


ensure  proper  disbursement  of  an 
accounting  for  amounts  received  under 
the  grant; 

(9)  An  assurance  that  the  State  will— 
(i)  Make  available  to  individuals  with 

disabilities  and  their  family  members, 
guardians,  advocates,  or  authorized 
representatives  information  concerning 
technology-related  assistance  in  a  form 
that  v«ll  allow  individuals  to  effectively 
use  the  information;  and 

(ii)  In  preparing  information  for 
dissemination,  consider  the  media- 
related  needs  of  individuals  with 
disabihties  who  have  sensory  and 
cognitive  limitations  and  consider  the 
use  of  auditory  materials,  including 
audio  cassettes,  visual  materials, 
including  video  cassettes  and  video 
discs,  and  braille  materials. 

(10)  An  assurance  that,  to  the  extent 
practicable,  technology-related 
assistance  made  available  with  amounts 
received  under  the  grant  will  be 
equitably  distributed  among  all 
geographical  areas  of  the  State; 

(11)  An  assurance  that  the  lead  agency 
will  have  the  authority  to  use  funds 
made  available  through  a  development 
or  extension  grant  to  comply  vdth  the 
requirements  of  this  part,  including  the 
ability  to  hire  quaUfied  staff  necessary 
to  cany  out  activities  under  the 
program; 

(12)(i)  An  assurance  that  the  State  will 
annually  provide,  from  the  funds  made 
available  to  the  State  through  a 
development  or  extension  grant  under 
this  part,  an  amount  calculated  in 
accordance  with  section  102(f)(4)  of  the 
Act  in  order  to  make  a  grant  to,  or  enter 
into  a  contract  with,  an  entity  to  support 
protection  and  advocacy  services 
through  the  systems  estabUshed  to 
provide  protection  and  advocacy  under 
the  Developmental  Disabilities 
Assistance  and  BiU  of  Rights  Act  (42 
U.S.C.  6000  et  seq.),  the  Protection  and 
Advocacy  for  Mentally  111  Individuals 
Act  (42  U.S.C.  10801  et  seq.),  and 
section  509  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794e). 

(ii)  The  State  need  not  provide  the 
assurance  in  paragraph  (b)(12)(i)  of  this 
section,  if  the  State  requests  in  its 
annual  progress  report  or  first  or  second 
extension  appUcation,  as  appUcable, 
that  the  Secretary  annually  reserve,  from 
the  funds  made  available  for  a 
development  or  extension  grant,  an 
amount  calculated  in  accordance  with 
section  102(f)(4)  of  the  Act,  in  order  for 
the  Secretary  to  make  a  grant  to  or  enter 
into  a  contract  with  a  system  to  support 
protection  and  advocacy  services. 

(13)  An  assurance  that  the  State — 

(i)  Will  develop  and  implement 
strategies  for  including  personnel 
training  regarding  assistive  technology 


within  existing  Federal-  and  State- 
funded  training  initiatives,  in  order  to 
enhance  assistive  technology  skills  and 
competencies;  and 
(ii)  Will  document  the  training; 

(14)  An  assurance  that  the  percentage 
of  the  funds  received  under  the  grant 
that  is  used  for  indirect  costs  (as  defined 
in  OMB  Circular  A-87  incorporated  by 
reference  in  34  CFR  80.22(b))  shall  not 
exceed  10  percent  of  the  total  amount  of 
the  grant;  and 

(15)  An  assurance  that  the  lead  agency 
will  coordinate  the  activities  funded 
through  a  development  or  extension 
grant  under  this  part  with  the  activities 
carried  out  by  councils  within  the  State, 
including — 

(i)  Any  council  or  commission 
specified  in  the  assurance  provided  by 
the  State  in  accordance  with  section 
101(a)(36)  of  the  RehabiUtation  Act  of 
1973  (29  U.S.C.  721(a)(36)): 

(ii)  The  Statewide  Independent  Living 
Council  estabhshed  under  section  705 
of  the  Rehabihtation  Act  of  1973  (29 
U.S.C.  796d)); 

(iii)  The  advisory  panel  established 
under  section  613(a)(12)  of  the 
Individuals  with  Disabilities  Education 
Act  (20  U.S.C.  1413(a)(12)); 

(iv)  The  State  Interagency 
Coordinating  Council  established  under 
section  682  of  the  Individuals  with 
DisabiUties  Education  Act  (20  U.S.C. 
1482)); 

(v)  The  State  Planning  Council 
described  in  section  124  of  the 
Developmental  DisabiUties  Assistance 
and  Bill  of  Rights  Act  (20  U.S.C.  6024); 

(vi)  The  State  mental  health  planning 
council  established  under  section  1914 
of  the  PubUc  Health  Service  Act  (42 
U.S.C.  300X-3); 

(vii)  Any  council  estabUshed  under 
section  204,  206(g)(2)(A).  or  712(a)(3)(H) 
of  the  Older  Americans  Act  of  1965  (42 
U.S.C,  3015,  3017(g)(2)(A),  or 
3058fi(a)(3)(H)). 

(16)  An  assurance  that  there  will  be 
coordination  between  the  activities 
funded  through  the  grant  and  other 
related  systems  change  and  advocacy 
activities  funded  by  either  Federal  or 
State  sources. 

(c)  Applicants  for  development  grants 
shall  provide  any  other  related 
information  and  assurances  that  the 
Secretary  may  reasonably  require. 

(Authority:  29  U.S.C.  2212(e);  sec.  102(e)  of 
the  Act) 

S  345.31    What  is  the  content  of  an 
application  for  an  extension  grant? 

A  State  that  seeks  an  extension  grant 
shall  include  the  foUovdng  in  an 
appUcation: 

(a)  The  information  and  assurances 
described  in  §  345.30,  except  the 
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preliminary  needs  assessment  described 
in  §  345.30(a)(4). 
(b)  A  description  of  the  following: 

(1)  The  needs  relating  to  technology- 
related  assistance  of  individuals  with 
disabilities  (including  individuals  from 
underrepresented  populations  or  rural 
populations)  and  their  &mily  members, 
guardians,  advocates,  or  authorized 
representatives,  and  other  appropriate 
individuals  within  the  State. 

(2)  Any  problems  or  gaps  that  remain 
with  the  development  and 
implementation  of  a  consiimer- 
responsive  comprehensive  statewide 
program  of  technology-related 
assistance  in  the  State. 

(3)  The  strategies  that  the  State  will 
pursue  during  the  grant  period  to 
remedy  the  problems  or  gaps  with  the 
development  and  implementation  of  a 
pro0am. 

(4)  Outreach  activities  to  be 
conducted  by  the  State,  including 
dissemination  of  information  to  ehgible 
populations,  with  special  attention  to 
imderrepresented  popvdations  and  rural 
populations. 

(5)(i]  The  specific  systems  change  and 
advocacy  activities  described  in 
§  345.20  (including  the  activities 
described  in  §  345.30(b)(1))  carried  out 
under  the  development  grant  received 
by  the  State,  or,  in  the  case  of  an 
application  for  a  second  extension  grant, 
under  an  initial  extension  grant  received 
by  the  State  under  this  section, 
including — 

(A)  A  description  of  systems  change 
and  advocacy  activities  that  were 
undertaken  to  produce  change  on  a 
permanent  basis  for  individuals  with 
disabilities  of  all  ages; 

(B)  A  description  of  activities 
undertaken  to  improve  the  involvement 
of  individuals  with  disabilities  in  the 
program,  including  training  and 
technical  assistance  efforts  to  improve 
individual  access  to  assistive  technology 
devices  and  assistive  technology 
services  as  mandated  under  other  laws 
and  regulations  in  effect  on  the  date  of 
the  application,  and  including  actions 
undertaken  to  improve  the  participation 
of  underrepresented  populations  and 
rural  populations,  such  as  outreach 
efforts;  and 

(C)  An  evaluation  of  the  impact  and 
results  of  the  activities  described  in 
paragraph  (b)(5)(i)  (A)  and  (B)  of  this 
section. 

(ii)  The  relationship  of  systems 
change  and  advocacy  activities  to  the 
development  and  implementation  of  a 
consimaer-responsive  comprehensive 
statewide  program  of  technology-related 
assistance. 

(iii)  The  progress  made  toward  the 
development  and  implementation  of  a 


consimier-responsive  comprehensive 
statewide  program  of  technology-related 
assistance. 

(6)(i)  In  the  case  of  an  application  for 
an  initial  extension  grant,  a  report  on 
the  hearing  described  in  §  345.8(a)(2)  or, 
in  the  case  of  an  application  for  a 
second  extension  grant,  a  report  on  the 
hearing  described  in  §  345.8(b)(2). 

(ii)  A  description  of  State  actions, 
other  than  a  hearing,  designed  to 
determine  the  degree  of  satis&ction  of 
individuals  with  disabilities,  and  their 
family  members,  guardians,  advocates, 
or  authorized  representatives,  public 
service  providers  and  private  service 
providers,  educators  and  related  service 
providers,  technology  experts  (including 
engineers),  employers,  and  other 
appropriate  individuals  and  entities 
with — 

(A)  The  degree  of  their  ongoing 
involvement  in  the  development  and 
implementation  of  the  consumer- 
responsive  comprehensive  statewide 
program  of  technology-related 
assistance; 

(B)  The  specific  systems  change  and 
advocacy  activities  described  in 

§  345.20  (including  the  activities 
described  in  §  345.30(b)(1))  carried  out 
by  the  State  imder  the  development 
grant  or  the  initial  extension  grant; 

(C)  Progress  made  toward  the 
development  and  implementation  of  a 
consimier-responsive  comprehensive 
statewide  program  of  technology-related 
assistance;  and 

P)  The  ability  of  the  lead  agency  to 
carry  out  the  activities  described  in 
§  345.6(b). 

(c)  A  simmiary  of  any  comments 
received  concerning  the  issues 
described  in  paragraph  (b)(6)  of  this 
section  and  response  of  the  State  to  such 
comments,  solicited  through  a  public 
hearing  or  through  other  means,  from 
individuals  affected  by  the  consumer- 
responsive  comprehensive  statewide 
program  of  technology-related 
assistance,  including — 

(1)  Individuals  with  disabilities  and 
their  family  members,  guardians, 
advocates,  or  authorized 
representatives; 

(2)  Pubhc  service  providers  and 
private  service  providers; 

(3)  Educators  and  related  services 
personnel; 

(4)  Technology  experts  (including 
engineers); 

(5)  Employers;  and 

(6)  Other  appropriate  individuals  and 
entities. 

(d)  An  assurance  that  the  State  and 
any  recipient  of  funds  made  available  to 
the  State  under  the  Act  will  comply 
with  guidelines  established  under 


section  508  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794d). 

(e)(1)  A  copy  of  the  protection  and 
advocacy  contract  or  grant  agreement 
entered  into  by  the  State; 

(2)  Evidence  of  ongoing  negotiations 
with  an  entity  to  provide  protection  and 
advocacy,  services,  if  the  State  has  not 
yet  entered  into  a  grant  or  contract;  or 

(3)  A  request  that  the  Secretary  enter 
into  a  grant  agreement  with  an  entity  to 
provide  protection  and  advocacy 
services,  pursuant  to  §  345.30(b)(12)(ii). 

(Authority:  29  U.S.C  2213  (d)  and  (e);  sees. 
103  (d)  and  (e)  of  the  Act) 

Subpart  D — How  Does  the  Secretary 
Make  a  Grant? 

f  345.40    How  doe*  the  Secretary  evaluate 
an  application  for  a  developmant  grant 
under  thia  program? 

The  Secretary  evaluates  each 
application  using  the  selection  criteria 
in  34  CFR  75.210. 

(Authority:  29  U.S.C.  2212(a);  sec.  102(a)  of 
the  Act) 

§  345.41    What  other  factors  does  the 
Secretary  take  into  consideration  In  making 
development  grant  awards  under  this 
program? 

In  making  development  grants  under 
this  program,  the  Secretary  takes  into 
consideration,  to  the  extent  feasible — 

(a)  Achieving  a  balance  among  States 
that  have  differing  levels  of 
development  of  consumer-responsive 
comprehensive  statewide  programs  of 
technology-related  assistance;  and 

(b)  Acmeving  a  geographically 
equitable  distribution  of  the  grants. 

(Authority:  29  U.S.C.  2212(c);  sec.  102(c)  of 
the  Act) 

§  345.42    What  is  the  review  process  for  an 
application  for  an  extension  grant? 

(a)  The  Secretary  may  award  an  initial 
extension  grant  to  any  State  that — 

(1)  Provides  the  evidence  described  in 
§  345.6(b)  and  makes  the  demonstration 
described  in  paragraph  (a)(2)  of  this 
section; 

(2)  E)emonstrates  that  the  State  has 
made  significant  progress,  and  has 
carried  out  systems  change  and 
advocacy  activities  that  have  resulted  in 
significant  progress,  toward  the 
development  and  implementation  of  a 
consumer-responsive  comprehensive 
statewide  program  of  technology-related 
assistance,  consistent  with  this  part;  and 

(3)  Holds  a  public  hearing  in  the  third 
year  of  a  program  carried  out  under  a 
development  grant,  after  providing 
appropriate  and  sufficient  notice  to 
allow  interested  groups  and 
organizations  and  all  segments  of  the 
public  an  opportunity  to  comment  on 
the  program. 
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(b)  The  Secretary  may  award  a  second 
axtension  grant  to  any  State  that— 

(1)  Provides  the  evidence  described  in 
§  345.6(b)  and  makes  the  demonstration 
described  in  paragraph  (a)(2)  of  this 
section; 

(2)  Describes  the  steps  the  State  has 
taken  or  will  take  to  continue  on  a 
permanent  basis  the  consumer- 
responsive  comprehensive  statewide 
program  of  technology-related 
assistance  with  the  ability  to  maintain, 
at  a  minimum,  the  outcomes  achieved 
by  the  systems  change  and  advocacy 
activities; 

(3)  Identifies  future  funding  options 
and  commitments  for  the  program  from 
the  pubUc  and  private  sector  and  the 
key  individuals,  agencies,  and 
organizations  to  be  involved  in,  and  to 
direct  future  efforts  of,  the  program;  and 

(4)  Holds  a  pubhc  hearing  in  the 
second  year  of  a  program  carried  out 
imder  an  initial  extension  grant,  after 
providing  appropriate  and  sufficient 
notice  to  allow  interested  groups  and 
organizations  and  all  segments  of  the 
public  an  opportunity  to  comment  on 
the  program. 

(c)  In  making  any  award  to  a  State  for 
a  second  extension  grant,  the  Secretary 
makes  an  award  contingent  on  a 
determination,  based  on  the  onsite  visit 
in  §  345.53,  that  the  State  is  making 
significant  progress  toward 
development  and  implementation  of  a 
consumer-responsive  comprehensive 
statewide  program  of  technology-related 
assistance,  except  where  the  Secretary 
determines  that  the  onsite  visit  is 
unnecessary.  If  the  Secretary  determines 
that  the  State  is  not  making  significant 
progress,  the  Secretary  may  take  an 
action  described  in  §  345.61. 

(Authority:  29  U.S.C.  2213  (b)  and  (e)  and 
2215(a)(2);  sees.  103  (b)  and  (e)  and  105(a)(2) 
of  the  Act) 


§345.43    What  priorities  does  the  Secretary 
establish? 

(a)  The  Secretary  gives,  in  each  of  the 
2  fiscal  years  succeeding  the  fiscal  year 
in  which  amounts  are  first  appropriated 
for  carrying  out  development  grants, 
priority  for  funding  to  States  that 
received  development  grants  under  this 
part  during  the  fiscal  year  preceding  the 
fiscal  year  concerned. 

(b)  For  States  that  are  applying  for 
initial  extension  grants,  the  Secretary 
gives,  in  any  fiscal  year,  priority  to 
States  that  received  initial  extension 
grants  during  the  fiscal  year  preceding 
the  fiscal  year  concerned. 

(c)  The  Secretary  may  establish  other 
appropriate  priorities  imder  the  Act. 

(Authority:  29  U.S.C.  2212(b)(4)  and  2213(c); 
sees.  102(b)(4)  and  103(c)  of  the  Act) 


Subpart  E— What  Conditions  Must  Be 
Met  After  an  Award? 

§  345.50    What  are  the  reporting 
requirements  for  ttie  recipiento  of 
development  and  extension  grants? 

(a)  States  receiving  development  and 
extension  grants  shall  submit  annually 
to  the  Secretary  a  report  that  documents 
significant  progress  in  developing  and 
implementing  a  consumer-responsive 
comprehensive  statewide  program  of 
technology-related  assistance 
documenting  the  following: 

(1)  The  progress  the  State  has  made, 
as  determined  in  the  State's  aimual 
assessment  (consistent  with  the 
guidelines  established  by  the  Secretary 
under  §  345.51)  in  achieving  the  State's 
goals,  objectives,  and  outcomes  as 
identified  in  the  State's  application,  and 
areas  of  need  that  require  attention  in 
the  next  year,  including  unanticipated 
problems  with  the  achievement  of  the 
goals,  objectives,  and  outcomes 
described  in  the  application,  and  the 
activities  the  State  has  undertaken  to 
rectify  these  problems. 

(2)  The  systems  change  and  advocacy 
activities  carried  out  by  the  State 
including — 

(i)  An  analysis  of  the  laws, 
regulations,  policies,  practices, 
procedures,  and  organizational  structure 
that  the  State  has  changed,  has 
attempted  to  change,  or  will  attempt  to 
chaiige  during  the  next  year,  to  facilitate 
and  increase  timely  access  to,  provision 
of,  or  funding  for,  assistive  technology 
devices  and  assistive  technology 
services;  and 

(ii)  A  description  of  any  written 
policies  and  procedures  that  the  State 
has  developed  and  implemented 
regarding  access  to,  provision  of,  and 
funding  for,  assistive  technology  devices 
and  assistive  technology  services, 
particularly  policies  and  procedures 
regarding  access  to,  provision  of,  and 
funding  for,  such  devices  and  services 
imder  education  (including  special 
education),  vocational  rehabilitation, 
and  medical  assistance  programs. 

(3)  The  degree  of  involvement  of 
various  State  agencies,  including  the 
State  insurance  department,  in  the 
development,  implementation,  and 
evaluation  of  the  program,  including 
any  interagency  agreements  that  the 
State  has  developed  and  implemented 
regarding  access  to,  provision  of,  and 
funding  for,  assistive  technology  devices 
and  assistive  technology  services  such 
as  agreements  that  identify  available 
resources  for,  assistive  technology 
devices  and  assistive  technology 
services  and  the  responsibility  of  each 
agency  for  pa)dng  for  such  devices  and 
services. 


(4)  The  activities  undertaken  to 
collect  and  disseminate  information 
about  the  documents  or  activities 
analyzed  or  described  in  paragraphs  (a) 
(1)  through  (3)  of  this  section,  including 
outreach  activities  to  underrepresented 
populations  and  rural  populations  and 
efforts  to  disseminate  information  by 
means  of  electronic  communication. 

(5)  The  involvement  of  individuals 
with  disabilities  who  represent  a  variety 
of  ages  and  types  of  disabilities  in  the 
planning,  development, 
implementation,  and  assessment  of  the 
consumer-responsive  comprehensive 
statewide  program  of  technology-related 
assistance,  including  activities 
undertaken  to  improve  such 
involvement,  such  as  consumer  training 
and  outreach  activities  to 
underrepresented  populations  and  rural 
populations. 

(6)  The  degree  of  consumer 
satisfaction  with  the  program,  including 
satisfaction  by  underrepresented 
populations  and  rural  populations. 

(?)  Efforts  to  train  personnel  as  well 
as  consumers. 

(8)  Efforts  to  reduce  the  service 
delivery  time  for  receiving  assistive 
technology  devices  and  assistive 
technology  services. 

(9)  Significant  progress  in  the 
provision  of  protection  and  advocacy 
services,  in  each  of  the  areas  described 
in§345.55(c)(l)(ii). 

(b)  The  State  shall  make  these  reports 
readily  available  to  the  public  at  no 
extra  cost. 

(c)  The  State  shall  submit  on  an 
annual  basis — 

(1)  A  copy  of  the  protection  and 
advocacy  contract  or  grant  agreement 
entered  into  by  the  State; 

(2)  Evidence  of  ongoing  negotiations 
with  an  entity  to  provide  protection  and 
advocacy  services,  if  the  State  has  not 
yet  entered  into  a  grant  or  contract;  or 

(3)  A  request  that  the  Secretary  enter 
into  a  grant  agreement  with  an  entity  to 
provide  protection  and  advocacy 
services,  pursuant  to  §  345.30(b)(12)(ii). 

(Authority:  29  U.S.C.  2212(e)(16)(A)  and 
2214(b);  sees.  102(e)(16)(A)  and  104(b)  of  the 
Act) 

§  345.51    When  is  a  State  making 
significant  progress? 

A  State  is  making  significant  progress 
when  it  carries  out — 

(a)  The  systems  change  and  advocacy 
activities  listed  in  §  345.30(b)(l)(ii)(A) 
through  (F);  or 

(b)  Other  systems  change  and 
advocacy  activities,  if  the  State         : 
demonstrates  through  the  progress 
reports  developed  by  the  Secretary  and 
required  to  be  submitted  by  a  State  in 

§  345.50  that  it  has  accomplished  the 
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purposes  of  the  program  listed  in 
§345.2. 

(Authority:  29  U.S.C  2212(e)(7)  and  2214(a): 
sees.  102(e)(7)  and  104(a)  of  the  Act) 

}  345.52    Who  retains  title  to  devices 
provided  under  this  pfogrsm? 

Title  to  devices  purchased  with  grant 
funds  under  this  part,  either  directly  or 
through  any  contract  or  subgrant,  must 
be  held  by  a  public  agency  or  by  an 
individual  with  a  disability  who  is  the 
beneficiary  of  the  device.  If  the  disabled 
individual  does  not  have  legal  status  to 
hold  title,  the  title  may  be  retained  by 
a  parent  or  legal  guardian. 

(Authority:  29  U.S.C.  2212(e)(12)(B);  sec. 
102(e)(12)(B)oftheAct) 

S  345.53    What  are  the  requirements  for 
grantee  participation  in  the  Secretary's 
progress  assessments? 

Recipients  of  development  grants 
shaU  participate  in  the  Secretary's 
assessment  of  the  extent  to  which  States 
are  making  significant  progress  by — 

(a)  Participating  in  the  onsite 
monitoring  visits  that  will  be  made  to 
each  grantee  during  the  final  year  of  the 
development  grant; 

(b)  Participating  in  an  onsite 
monitoring  visit,  that  is  in  addition  to 
the  visit  in  paragraph  (a),  if  the  State 
appUes  for  a  second  extension  grant  and 
whose  initial  onsite  visit  occiured  prior 
to  the  date  of  the  enactment  of  the 
Technology-Related  Assistance  for 
Individuals  with  Disabilities  Act 
Amendments  of  1994,  imless  the 
Secretary  determines  that  the  visit  is  not 
necessary. 

(c)  Providing  written  evaluations  of 
the  State's  progress  toward  fulfilling  its 
goals  and  the  objectives  of  the  project, 
and  such  other  documents  as  the 
Secretary  may  reasonably  require  to 
complete  the  required  assessment. 

(Authority:  29  U.S.C.  2215(a):  sec.  105(a)  of 
the  Act) 

§  345.54    How  may  grant  funds  be  Used 
under  this  program? 

(a)  States  receiving  funds  imder  this 
part  shall  comply  with  the  assurances 
provided  imder  §§  345.30  and  345.31. 

(b)  A  State  receiving  a  grant  may  make 
contracts  or  subgrants  to  the  eligible 
entities  in  §  345.6,  provided  that — 

(1)  A  designated  public  agency 
maintains  fiscal  responsibility  and 
accountabiUty;  and 

(2)  All  appropriate  provisions  related 
to  data  collection,  recordkeeping,  and 
cooperation  with  the  Secretary's 
evaluation  and  program  monitoring 
efforts  are  applied  to  all  subcontractors 
and  subgrantees  as  well  as  to  the  agency 
receiving  the  grant. 


(Authority:  29  U.S.C  2212(e),  2213(d),  and 
2215(a)(5);  sees.  102(e),  103(d),  and  105(a)(5) 
of  the  Act;  sec.  437  of  the  General  Education 
Provisions  Act;  20  U.S.C.  1232f) 

§345.55    What  are  the  responsibilities  of  a 
State  in  carrying  out  protection  and 
advocacy  services? 

{a)(l)  A  State  is  eligible  to  receive 
funding  to  provide  protection  and 
advocacy  services  if — 

(i)  The  State,  as  of  June  30, 1993,  has 
provided  for  protection  and  advocacy 
services  through  an  entity  that  is 
capable  of  performing  the  functions  that 
would  otherwise  be  performed  under 
§  345.30(b)(12)  by  the  system  described 
in  that  section;  and 

(ii)  The  entity  referred  to  in 
§  345.30(b)(12)(i)  is  not  a  system 
described  in  that  section. 

(b)  A  State  that  meets  both  of  the 
descriptions  in  paragraph  (a)(1)  of  this 
section  also  shall  comply  with  the  same 
requirements  of  this  part  as  a  system 
that  receives  funding  imder 
§345.30(b){12). 

(c)(1)  A  system  that  receives  funds 
tmder  §  345.20(b)(12)(i)  to  carry  out  the 
protection  and  advocacy  services 
described  in  §  345.20(b)(12){i)  in  a  State, 
or  an  entity  described  in  paragraph 
(a)(1)  of  this  section,  shall  prepare 
reports  that  contain  the  information 
required  by  the  Secretary,  including  the 
foUowing: 

(i)  A  description  of  the  activities 
carried  out  by  the  system  or  entity  with 
the  funds; 

(ii)  Dociunentation  of  significant 
progress,  in  providing  protection  and 
advocacy  services,  in  each  of  the 
following  areas; 

(A)  Conducting  activities  that  are 
consumer-responsive,  including 
activities  that  will  lead  to  increased 
access  to  funding  for  assistive 
technology  devices  and  assistive 
technology  services. 

(B)  Executing  legal,  administrative, 
and  other  appropriate  means  of 
representation  to  implement  systems 
change  and  advocacy  activities. 

(C)  Developing  and  implementing 
strategies  designed  to  enhance  the  long- 
term  abilities  of  individuals  with 
disabilities  and  their  family  members, 
guardians,  advocates,  and  authorized 
representatives  to  successfully  advocate 
for  assistive  technology  devices  and 
assistive  technology  services  to  which 
the  individuals  with  disabilities  are 
entitled  under  law  other  than  this  Act. 

(D)  Coordinating  activities  with 
protection  and  advocacy  services 
funded  through  sources  other  than  this 
Act,  and  coordinating  activities  with  the 
systems  change  and  advocacy  activities 
carried  out  by  the  State  lead  agency. 


.  (2)  The  system  or  entity  shall  submit 
the  reports  to  the  lead  agency  in  the 
State  not  less  often  than  every  6  months. 

(3)  The  system  or  entity  shall  provide 
monthly  updates  to  the  lead  agency 
concerning  the  activities  and 
information  described  in  paragraph  (c) 
of  this  section. 

(d)  Before  making  a  grant  or  entering 
into  a  contract  under  §  345.30(b)(12)(ii) 
to  support  the  protection  and  advocacy 
services  described  in  §  345.30(b)(12)(ii) 
in  a  State,  the  Secretary  shall  solicit  and 
consider  the  opinions  of  the  lead  agency 
in  the  State  with  respect  to  the  terms  of 
the  grant  or  contract. 

(eKl)  In  each  fiscal  year,  the  Secretary 
specifies  for  each  State  receiving  a 
development  or  an  extension  grant  the 
minimiun  amount  that  the  State  shall 
use  to  provide  protection  and  advocacy 
services. 

(2)(i)  Except  as  provided  for  in 
paragraphs  (e)  (3)  and  (4),  the  Secretary 
calculates  this  minimum  amount  based 
on  the  size  of  the  grant,  the  needs  of 
individuals  with  disabilities  within  the 
State,  the  population  of  the  State,  and 
the  geographic  size  of  the  State. 

(iO  The  minimum  amoimt,  however, 
is  not  less  than  $40,000  and  not  more 
than  $100,000. 

(3)  If  a  State  receives  a  second 
extension  grant,  the  Secretary  specifies 
a  minimum  amount  for  the  fourth  year 
(if  any)  of  the  grant  period  that  equals 
75  percent  of  the  minimimi  amount 
specified  for  the  State  for  the  third  year 
of  the  second  extension  grant  of  the 
State. 

(4)  If  a  State  receives  a  second 
extension  grant,  the  Secretary  specifies 
a  minimum  amoimt  for  the  fifth  year  (if 
any)  of  the  grant  period  that  equals  50 
percent  of  the  minimum  amount 
specified  for  the  State  for  the  third  year 
of  the  second  extension  grant  of  the 
State. 

(5)  After  the  fifth  year  (if  any)  of  the 
grant  period,  no  Federal  funds  may  be 
made  available  imder  this  title  by  the 
State  to  a  system  described  in 

§  345.30(b)(12)  or  an  entity  described  in 
paragraph  (a)  of  this  section. 

(Authority:  29  U.S.C.  2212(f);  sec.  102(f)  of 
the  Act) 

Subpart  F— What  Compliance 
Procedurea  May  the  Secretary  Use? 

§  345.60    Who  is  subject  to  a  corrective 
action  plan? 

(a)  Any  State  that  fails  to  comply  with 
the  requirements  of  this  part  is  subject 
to  a  corrective  action  plan. 

(b)  A  State  may  appeal  a  finding  that 
it  is  subject  to  corrective  action  within 
30  days  of  being  notified  in  writing  by 
the  Secretary  of  the  finding. 


(Authority:  29  U.S.C.  2215(b)(1);  sec. 
105(b)(1)  of  the  Act) 

1845.61  What  paoeHiea  may  the  Secretary 
impose  on  a  grantee  that  is  sub|eet  to 
corrective  action? 

A  State  that  fails  to  comply  with  the 
requirements  of  this  part  may  be  subject 
to  corrective  actions  such  as — 

(a)  Partial  or  complete  termination  of 
funds; 

(b)  Ineligibility  to  participate  in  the 
grant  program  in  the  following  year; 

(c)  Reduction  in  funding  for  die 
following  year;  or 

(d)  Required  redesignation  of  the  lead 
agency. 

(Authority:  29  U.S.C.  2215(b)(2);  sec. 
105(b)(2)  of  the  Act) 

1345.62  How  does  a  Stale  redesignate  the 
lead  agency  when  it  is  subject  to  corrective 
action? 

(a)  Once  a  State  becomes  subject  to  a 
corrective  action  plan  under  §  345.60, 
the  Governor  of  the  State,  subject  to 
approval  by  the  Secretary,  shall  appoint, 
vdthin  30  days  after  the  submission  of 
the  plan  to  the  Secretary,  a  monitoring 
panel  consisting  of  the  following 
representatives: 

(1)  The  head  of  the  lead  agency 
designated  by  the  Governor; 

(2)  Two  representatives  firom  different 
prublic  or  private  nonprofit 
organizations  that  represent  the  interests 
of  individuals  with  disabiUties; 

(3)  Two  consumers  who  are  users  of 
assistive  technology  devices  and 
assistive  technology  services  and  who 
are  not — 

(i)  Members  of  the  advisory  coimdl, 
if  any,  of  the  consumer-responsive 
comprehensive  statewide  program  of 
technology-related  assistance;  or 

(ii)  Employees  of  the  State  lead 
agency;  and 

(4)  "Two  service  providers  vrith 
knowledge  and  expertise  in  assistive 
technology  devices  and  assistive 
technology  services. 

(b)  The  monitoring  panel  must  be 
ethnically  diverse.  "Hie  panel  shall 
select  a  chairperson  from  among  the 
members  of  the  panel. 

(c)  The  panel  shall  receive  periodic 
reports  from  the  State  regarding  progress 
in  implementing  the  corrective  action 
plan  and  shall  have  the  authority  to 
request  additional  information 
necessary  to  determine  compliance. 

(d)  The  meetings  of  the  panel  to 
determine  comphance  shall  be  open  to 
the  public  (subject  to  confidentiality 
concerns)  and  held  at  locations  that  are 
accessible  to  individuals  with 
disabihties. 


(e)  The  panel  shall  carry  out  the 
duties  of  die  panel  for  the  entire  period 
of  the  corrective  action  plan,  as 
determined  by  the  Secretary. 

(f)  A  failure  by  a  Governor  of  a  State 
to  comply  with  the  requirements  of 
paragraphs  (a)  through  (e)  of  this  section 
results  in  the  termination  of  funding  for 
the  State  under  this  part. 

(g)  Based  on  its  findings,  a  monitoring 
panel  may  determine  that  a  lead  agency 
designated  by  a  Governor  has  not 
accomplished  the  purposes  described  in 
§  345.2  and  that  there  is  good  cause  for 
redesignation  of  the  agency  and  the 
temporary  loss  of  funds  by  the  State 
under  this  part. 

(h)  For  the  purposes  of  this  section, 
"good  cause"  includes  the  following: 

(1)  Lack  of  progress  with  employment 
of  qualified  staff; 

(2)  Lack  of  consumer-responsive 
activities; 

(3)  Lack  of  resource  allocation  to 
systems  change  and  advocacy  activities; 

(4)  Lack  of  progress  with  meeting  the 
assurances  in  §  345.30(b);  or 

(5)  Inadequate  fiscal  management, 
(i)  If  a  monitoring  panel  determines 

that  the  lead  agency  should  be 
redesignated,  die  panel  shall 
recommend  to  the  Secretary  that  further 
remedial  action  be  taken  or  that  the 
Secretary  order  the  Governor  to 
redesignate  the  lead  agency  within  90 
days  or  lose  funds  under  this  part.  The 
Secretary,  based  on  the  findings  and 
recommendations  of  the  monitoring 
panel,  and  after  providing  to  the  public 
notice  and  opportunity  for  comment, 
shall  make  a  final  determination 
regarding  whether  to  order  the  Governor 
to  redesignate  the  lead  agency.  The 
Governor  shall  make  any  redesignation 
in  accordance  with  the  requirements 
that  apply  to  designations  under  §  345.6. 

(Authority;  29  U.S.C.  2215(c);  sec.  105(c)  of 
the  Act) 

S  345.63    How  does  a  State  redesignate  ttie 
entity  responsible  for  providing  protection 
and  advocacy  services? 

(a)  The  Governor  of  a  State,  based  on 
input  from  individuals  with  disabiUties 
and  their  family  members,  guardians, 
advocates,  or  authorized 
representatives,  may  determine  that  the 
entity  providing  protection  and 
advocacy  services  has  not  met  the 
protection  and  advocacy  service  needs 
of  the  individuals  with  disabilities  and 
their  family  members,  guardians, 
advocates,  or  authorized 
representatives,  for  securing  funding  for 
and  access  to  assistive  technology 
devices  and  assistive  technology 
services,  and  that  there  is  good  cause  to 


provide  the  protection  and  advocacy 
services  for  the  State  through  a  contract 
with  a  second  entity. 

(b)  On  making  the  determination  in 
paragraph  (a)  of  this  section,  the 
Governor  may  not  enter  into  a  contract 
with  a  second  entity  to  provide  the 
protection  and  advocacy  services  unless 
good  cause  exists  and  unless — 

(1)  The  Governor  has  given  the  first 
entity  30  days  notice  of  the  intention  to 
enter  into  the  contract,  including 
specification  of  good  cause,  and  an 
opportunity  to  respond  to  the  assertion 
that  good  cause  has  been  shown; 

(2)  Individuals  with  disabilities  and 
their  family  members,  guardians, 
advocates,  or  authorized 
representatives,  have  timely  notice  of 
the  determination  and  opportunity  for 
pubhc  comment;  and 

(3)  The  first  entity  has  the  opportunity 
to  appeal  the  determination  to  the 
Secretary  writhin  30  days  of  the 
determination  on  the  basis  that  there  is 
not  good  cause  to  enter  into  the 
contract. 

(c)(1)  When  the  Governor  of  a  State 
determines  that  there  is  good  cause  to 
enter  into  a  contract  with  a  second 
entity  to  provide  the  protection  and 
advocacy  services,  the  Governor  shall 
hold  an  open  competition  within  the 
State  and  issue  a  request  for  proposals 
by  entities  desiring  to  provide  the 
services. 

(2)  The  Governor  shall  not  issue  a 
request  for  proposals  by  entities  desiring 
to  provide  protection  and  advocacy 
services  until  the  first  entity  has  been 
given  notice  and  an  opportunity  to 
respond.  If  the  first  entity  appeals  the 
determination  to  the  Secretary,  the 
Governor  shall  issue  such  request  only 
if  the  Secretary  decides  not  to  overturn 
the  determination  of  the  Governor.  The 
Governor  shall  issue  such  request 
within  30  days  after  the  end  of  the 
period  during  which  the  first  entity  has 
the  opportunity  to  respond,  or  after  the 
decision  of  the  Secretary,  as 
appropriate. 

(3)  The  competition  shall  be  open  to 
entities  with  the  same  expertise  and 
ability  to  provide  legal  services  as  a 
system  in  §345.30{b)(r2).  The 
competition  shall  ensure  public 
involvement,  including  a  public  hearing 
and  adequate  opportunity  for  pubhc 
comment. 

(Authority:  29  U.S.C.  2215(d);  sec.  105(d)  of 
the  Act) 

[PR  Doc.  95-19601  Filed  8-8-95;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Parts  800  and  803 

Notification  and  Report  Form  for 
Certain  Mergers  and  Acquisitions 
Under  the  Antitrust  Improvements  Act 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rule. 

summary:  This  final  rule  revises  16  CFR 
part  803  Appendix,  the  Antitrust 
Improvements  Act  Notification  and 
Report  Form  for  Certain  Mergers  and 
Acquisitions  (the  "Form").  The  Form 
must  be  completed  and  submitted  by 
persons  required  to  report  mergers  or 
acquisitions  pursuant  to  Section  7A  of 
the  Clayton  Act  as  added  by  title  n  of 
the  Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976  ("HSR  Act"). 
The  revised  Form  will  require  that  1992 
revenue  data,  identified  by  1987  Bureau 
of  the  Census  Standard  Industrial 
Classification  (SIC)  Codes,  be  provided 
in  response  to  certain  items  on  the  Form 
that  previously  called  for  1987  data. 
This  final  rule  also  removes  16  CFR  part 
800,  the  Transitional  Rule  addressing 
the  treatment  of  acquisitions 
consummated  before,  and  notifications 
filed  on  or  before,  September  5, 1978, 
the  effective  date  of  the  Form  and  the 
rules  implementing  the  HSR  Act  ("the 
Rules"). 

EFFECTIVE  DATE:  August  9,  1995. 
ADDRESSES:  All  completed  Forms, 
including  any  documents  required  to  be 
submitted  in  response  to  any  item  on 
the  Form,  must  be  delivered  to: 
Premerger  Notification  Office,  Bureau  of 
Competition,  Room  303,  Federal  Trade 
Commission,  Washington,  DC  20580, 
and  Director  of  Operations.  Antitrust 
Division,  Room  3218,  Department  of 
Justice,  Washington,  DC  20530.  as 
specified  by  16  CFR  803.10(c). 
FOR  FURTHER  INFORMATION  CONTACT: 
William  I.  Schechter,  Attorney,  or  Melea 
R.  Epps,  Attorney,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303,  Federal  Trade 
Commission,  Washington,  DC  20580. 
Telephone  (202)  326-3100. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

This  change  to  the  Form  has  been 
approved  by  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  under  the 
existing  OMB  clearance,  Control  No. 
3084-0005. 

Regulatory  Flexibility  Act 

The  Federal  Trade  Commission  ("the 
Commission")  has  previously  certified 


that  the  Permerger  Notification  Rules 
and  Report  Form  do  not  significantly 
affect  small  businesses.  The  revision  to 
the  Form  made  by  this  notice  will  not  ■ 
change  the  premerger  notification  rules 
in  any  way  that  would  affect  that 
determination.  Therefore,  pursuant  to  5 
U.S.C.  605(b).  as  added  by  the 
Regulatory  Flexibility  Act,  Public  Law 
96-354  (September  19,  1980),  the 
Commission  certifies  that  these  rules 
will  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities.  Section  604  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
604,  requiring  a  final  regulatory 
flexibility  analysis  of  this  revision  is 
therefore  inapplicable. 

Background  Information 

The  HSR  Act  requires  all  persons 
contemplating  certain  mergers  or 
acquisitions  to  file  notification  with  the 
Commission  and  the  Assistant  Attorney 
General  of  the  Antitrust  Division  of  the 
Department  of  Justice  ("the  Assistant 
Attorney  General")  and  to  wait  a 
designated  period  of  time  before 
consimimating  such  proposed 
transactions.  Congress  empowered  the 
Commission,  with  the  concurrence  of 
the  Assistant  Attorney  General,  to 
require  "that  the  notification  *  *  *  be 
in  such  form  and  contain  such 
documentary  material  and  information 
*  *  *  as  is  necessary  and  appropriate" 
to  enable  the  agencies  "to  determine 
whether  such  acquisitions  may,  if 
consummated,  violate  the  antitrust 
laws."  (15  U.S.C.  18a(d)(1988)). 

Pursuant  to  that  section,  the 
Commission,  with  the  concurrence  of 
the  Assistant  Attorney  General, 
developed  the  Antitrust  Improvements 
Act  Notification  and  Report  Form  for 
Certain  Mergers  and  Acquisitions.  The 
Form  is  designed  to  provide  the 
Commission  and  the  Assistant  Attorney 
General  (collectively  referred  to  as  "the 
enforcement  agencies")  with  the 
information  and  documentary  material 
necessary  and  appropriate  for  an  initial 
evaluation  of  the  potential 
anticompetitive  effects  of  significant 
mergers,  acquisitions  and  certain  similar 
transactions.  The  Form  is  not  intended 
to  elicit  all  potentially  relevant 
information  relating  to  an  acquisition. 
Completion  of  the  Form  by  all  parties 
required  to  file  ordinarily  will  permit 
both  enforcement  agencies  to  determine 
whether  the  waiting  period  should  be 
allowed  to  expire  or  be  terminated  upon 
request,  or  whether  a  request  for 
additional  information  should  be  made 
imder  section  7A(e)  of  the  Act  and  16 
CFR  803.20. 

All  acquiring  and  acquired  persons 
required  by  the  HSR  Act  to  file 


notification  must  complete  the  Form,  or 
a  photostatic  or  other  equivalent 
reproduction,  in  accordance  with  the 
Rules.  16  CFR  801-803,  and  the 
instructions  attached  to  the  Form. 

Statement  of  Basis  and  Purpose  for  the 
Commission's  Revision  of  the  Form  and 
Removal  of  the  Transitional  Rule 

Form  Revision 

To  aid  the  enforcement  agencies  in 
determining  the  competitive 
significance  of  a  proposed  transaction, 
the  Form  requires  parties  to  the 
transaction  to  provide  information 
concerning  their  revenues  for  a  given 
base  year  and  for  the  most  recent  year 
for  which  revenue  information  is 
available.  When  the  Form  was  first 
promulgated  on  July  31,  1978.  43  FR 
33450.  and  became  effective  on 
September  5, 1978,  it  required  data  for 
1972  as  the  base  year. 

The  Form  was  revised  in  1980  to 
require  data  for  1977  as  the  base  year 
(45  FR  14205  (March  5.  1980)).  In  1986, 
the  Form  was  revised  to  require  data  for 
1982  as  the  base  year  (51  FR  10368 
(March  26,  1986)).  Thereafter,  a  revision 
to  the  Form  in  1990  changed  the  base 
year  to  1987  (55  FR  31371  (August  2, 
1990)).  This  notice  changes  the  base 
year  fi-om  1987  to  1992  and  requires 
revisions  to  the  Form  relating  to  the 
revenue  information  required  by  item  5 
of  the  Form  and  the  reference  materials 
to  be  used  in  completing  item  5,  as 
discussed  more  fully  below. 

Item  5  of  the  Form  is  designed,  in 
part,  to  eUcit  economic  data  classified 
by  Standard  Industrial  Classification 
("SIC")  codes  with  respect  to  business 
activities  within  the  U.S.  in  which  the 
reporting  person  derived  any  dollar 
revenues  in  the  base  year  and  in  the 
most  recent  year  for  which  data  are 
available.  (Rule  803.2  (b)  and  (c).  16 
CFR  803.2  (b)  and  (c).  provide  for 
certain  limitations  on  item  5  and  other 
data  to  be  supplied  by  the  reporting 
person).  Such  revenue  data  are  required 
by  industry  (4-digit  SIC  code),  by 
product  class  (5-digit  SIC  based  code), 
and  by  product  (7-digit  SIC  based  code). 

More  specifically,  item  5(a)  ciurently 
requires  Uiat  the  reporting  person 
provide  1987  revenue  data  for  each  4- 
digit  industry  in  which  that  filing 
person  was  engaged.  Item  5(b)(i) 
currently  requires  that  the  reporting 
person  engaged  in  manufacturing 
provide  1987  revenue  data  for  each  7- 
digit  product  code  from  which  it 
derived  any  revenues.  Item  5(b)(ii) 
currently  requires  the  reporting  person 
to  identify  each  manufactured  product 
that  it  has  added  or  deleted  since  1987. 
For  those  products  added,  the  reporting 
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person  must  provide  the  total  revenue 
attributable  to  the  added  product  for  the 
most  recent  year.  (The  reporting  person 
may  identify  the  product  by  a  7-digit 
product  code  or  in  the  manner  it 
ordinarily  uses.)  Item  5(b)(iii)  currently 
requires  that  the  reporting  person 
engaged  in  manufacturing  provided 
revenue  data  for  the  most  recent  year  for 
each  5-digit  product  class  fi-om  which  it 
derived  revenues.  Item  5(c)  currently 
requires  that  the  reporting  person 
engaged  in  non-manufacturing 
industries  provide  4-digit  revenue  data 
for  the  most  recent  year.  (Piu-suant  to 
Rule  803.2(b),  acquired  persons  are 
required  to  limit  iheii  responses  to  item 
5  to  revenues  derived  from  the  assets 
being  acquired  and/or  the  issuer(s) 
whose  voting  securities  are  being 
acquired). 

When  originally  promulgated,  the 
Form  required  revenue  data  for  two  time 
periods,  i.e.,  for  1972  and  for  the  most 
recent  year  for  which  the  requested 
information  was  available.  The  use  of 
the  1972  "base  year"  was  designed  to 
coincide  with  the  then  most  recent 
quinquennial  economic  census  and  the 
Annual  Survey  of  Manufacturers.  These 
Bureau  of  Census  publications  (as 
updated)  serve  as  the  most  readily 
available  and  reliable  statistical  sources 
of  industry  data  and  universe  product 
revenue  data  to  which  individual 
company  product  revenue  data  can  be 
compared.  When  the  original  Form  was 
promulgated,  the  Commission  and  the 
Assistant  Attorney  General  stated  their 
intention  to  revise  Item  5  to  require 
submission  of  1977  revenue  data  as 
soon  as  the  Bureau  of  the  Census 
published  the  1977  Census  of 
Manufacturers  (43  FR  33526  (July  31, 
1978)).  Accordingly,  the  Commission 
amended  the  Form  in  1980,  in  1986 
when  the  1982  Census  of  Manufacturers 
was  published,  and  again  in  1990  when 
the  1987  Census  of  Manufactiu^rs  was 
published. 

The  Biu-eau  of  the  Census  is  currently 
in  the  process  of  publishing  its  Final 
Reports  for  the  1992  Census  of 
Manufacturers,  and  it  projects  that  it 
will  complete  the  publication  of  all 
Final  Reports  by  September  1, 1995. 
Since  most  companies  within  the 
United  States  submit  data  to  the  Bureau 
of  the  Census  for  economic  censuses, 
many  potential  reporting  persons  have 
gathered,  compiled  and  assembled  1992 
revenue  data  in  accordance  with  the  SIC 
code  format  for  the  1992  Census  of 
Manufacturers.  In  addition,  the  Bureau 
of  the  Census  has  completed  its 
Numerical  List  of  Manufactured  and 
Mineral  Products,  1992  Census  of 
Manufacturers  and  Census  of  Mineral 
Industries  (MC92-R-1)  ("1992 


Numerical  List").  This  publication 
contains  5-digit  product  class  and  7- 
digit  product  codes  for  1992  and  is 
currently  available  from  the 
Government  Printing  Office.  Its  present 
availability  and  the  imminent 
availability  of  the  1992  product  revenue 
universe  data,  contained  in  the  Bureau 
of  the  Census  Reports,  to  the 
enforcement  agencies,  permit  the 
revision  of  item  5  to  require  1992  data 
instead  of  1987  data. 

The  previous  change  to  the  base  year 
in  1990  was  effective  in  60  days  from 
the  date  of  publication  of  the  Final  Rule 
in  the  Federal  Register.  A  transitional 
period  during  which  filers  could  submit 
either  1982  or  1987  data  was  not 
provided  because  of  significant  changes 
in  the  4-digit,  5-digit  and  7-digit  SIC 
codes.  In  contrast,  the  previous  changes 
to  the  base  year  in  1980  and  1986  were 
effective  immediately  but  provided  for  a 
60-day  transitional  period  diuing  which 
filers  were  permitted  to  submit  either 
the  old  or  the  new  revenue  data. 

Because  there  have  not  been 
significant  changes  in  the  SIC  codes 
from  1987  to  1992,  the  Commission  has 
determined  that  the  current  changes  to 
the  Form  will  be  effective  immediately, 
subject  to  a  transitional  period  until 
October  1, 1995,  (as  was  permitted  in 
the  changeovers  to  the  1977  and  1982 
base  years).  During  such  time,  reporting 
persons  may  use  as  the  base  year  either 
1987  or  1992  when  providing  revenue 
and  SIC  code  data  in  response  to  items 
5(a),  5(b)(i),  5(b)(ii),  5(b)(iii)  and  5(c)  of 
the  Form.  Thereafter,  the  Commission 
and  the  Assistant  Attorney  General  will 
accept  only  1992  revenue  and  SIC  code 
data.  Forms  submitted  on  or  after 
October  1,  1995,  that  do  not  provide 
1992  base  year  revenue  data  will  be 
treated  as  deficient  under  §  803.10(c)(2) 
of  the  Rules.  (16  CFR  803.10(c)(2)). 

The  Commission  has  decided  to 
provide  for  a  transitional  period  during 
which  base  year  revenue  data  may  be 
submitted  for  either  1987  or  1992  and 
the  corresponding  1987  or  1992  SIC 
codes  can  be  used  in  responding  to  item 
5  in  order  to  minimize  the  reporting 
burden  on  filing  persons.  The 
transitional  period  allows  for  the 
submission  of  new  base  year  revenue 
data  by  first-time  filers,  who  may 
othervdse  be  required  to  compile  old 
base  year  revenue  data  solely  for  the 
purpose  of  completing  the  Form.  It  also 
permits  reporting  persons  who  routinely 
file  notifications  with  the  enforcement 
agencies  to  use  existing  old  base  year 
revenue  data  to  complete  the  Form 
while  finishing  their  collection  and 
organization  of  new  base  year  revenue 
data.  Although  this  approach  may 
temporarily  complicate  the  substantive 


antitrust  reviews  conducted  by  the 
enforcement  agencies,  the  difficulties 
should  not  be  significant  because  there 
have  not  been  substantial  changes  in  the 
SIC  codes  for  1992.  Moreover,  Sie 
enforcement  agencies'  antitrust  analysis 
clearly  will  benefit  from  the  receipt  of 
more  up-to-date  information. 

In  1990,  when  the  Form  was  amended 
to  require  submission  of  1987  base  year 
revenue  data,  the  Commission  and  the 
Assistant  Attorney  General  determined 
that  reporting  persons  would  be  - 
required  to  submit  revenue  data  using 
the  codes  published  by  the  Bureau  of 
Census  ra^er  then  the  codes  used  by 
Census  to  collect  the  information.  This 
requirement  is  no  longer  necessary  since 
the  Bureau  of  the  Census  used  the  same 
codes  for  data  collection  and  for 
pubUcation  of  the  1992  Census  of 
Manufacturers.  Accordingly,  reporting 
persons  will  no  longer  be  required  to 
convert  revenue  data  from  collected 
codes  to  the  codes  published  by  the 
Bureau  of  Census  when  completing  the 
Form. 

The  Commission  believes  that  the 
notice  and  comment  period  ordinarily 
required  by  the  Administrative 
Procedure  Act  ("the  APA"),  5  U.S.C. 
553(b)  is  unnecessary  here.  Section 
553(b)(B)  exempts  from  the  APA's 
notice  and  comment  requirements  the 
promulgation  of  a  rule  where  the 
agency,  for  good  cause,  finds  that  the 
standard  procedure  would  be 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest."  Promulgation  of 
the  proposed  revision  falls  within  this 
exemption  for  several  reasons. 

First,  the  pubhc  was  afforded  the 
opportunity  to  comment  on  the  original 
Rules  and  Form  in  two  notice  and 
comment  periods  provided  pursuant  to 
the  rulemaking  requirements  of  the 
APA.  The  rulemaking  culminated  in  the 
promulgation  and  publication  of  the 
Rules  and  the  Form,  and  was 
accompanied  by  a  Statement  of  Basis 
and  Purpose  (43  FR  33450  (July  31, 
1978)).  Since  the  present  amendment 
does  not  depart  from  or  alter  the 
substance  of  the  prior  rulemakings  [i.e., 
it  does  not  change  the  type  or  amount 
of  information  required  by  the  Form), 
further  opportunity  for  comment  is 
unnecessary.  See  generally,  Texaco,  Inc. 
V.  Federal  Energy  Administration,  531 
F.2d  1071  (Emer.  Ct.  App.).  cert,  denied, 
426  U.S.  941  (1976);  Durkin  v.  Edward 
S.  Wagner  Co..  115  F.  Supp.  118  (D.N.Y. 
1953),  affd  217  F.2d  303  (2d  Cir.).  cert, 
denied,  348  U.S.  964  (1954). 

Second,  the  Commission  and  the 
Assistant  Attorney  General  gave  notice 
of  their  intention  to  revise  item  5  in  the 
original  promulgation  of  the  Rules  and  -  . 
the  Form  in  response  to  numerous 
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comments  received  during  the  two 
comment  periods  of  the  original 
rulemaking.  Several  comments  then 
opposed  the  requirement  that  1972  data 
based  on  the  SIC  Codes  be  suppUed  on 
the  groxmds  that  the  compilation  of  the 
1972  data  would  be  imduly 
cimibersome,  burdensome  and 
expensive.  These  positions  were 
rejected  by  the  Commission  on  the  basis 
that  revenue  infonnation  "reported  by 
SIC-based  categories  currently  provides 
the  only  fsasible  basis  for  the  effective 
prehminary  review  of  reported 
acquisitions  within  the  time  Umits 
imposed  by  the  act."  (43  FR  at  33527, 
(July  31. 1978)). 

Now,  for  the  fourth  time,  the 
Conunission  is  changing  the 
requirements  of  item  5  consistent  with 
its  earlier  notices.  The  change  will 
lessen  the  compUance  burden  by 
requiring  more  recent  revenue  data, 
which  are  generally  more  easily 
retrievable  by  and  readily  available  to 
reporting  persons  than  1987  data.  The 
Commission  finds  that  a  separate  notice 
and  comment  period  at  this  time  would 
be  unnecessary  and  not  in  the  public 
interest  and,  therefore,  it  is  not  required 
by  the  APA. 

Section  553(d)  (5  U.S.C.  553(d)(3))  of 
the  APA  requires  that  30  days  notice  be 
provided  to  the  public  before  a  rule 
becomes  effective,  but  provides  an 
exception  from  this  requirement  where 
good  cause  is  found.  (5  U.S.C. 
553(d)(3)).  Rather  than  delay  the 
effective  date  of  the  new  requirements 
by  30  days,  the  Commission  has 
determined  in  the  public  interest  to 
accommodate  all  reporting  persons  by 
making  the  rule  effective  immediately 
but  providing  for  a  transitional  period  as 
described  above.  The  transitional  period 


in  effect  provides  more  than  30  days 
notice  to  reporting  persons  before  they 
must  complete  the  Form  using  1992 
base  year  revenue  and  SIC  code  data  as 
required  by  this  rule. 

The  Conmiission,  with  the 
concurrence  of  the  Assistant  Attorney 
General,  hereby  revises  the  Appendix  to 
16  CFR  part  803. 

The  Transitional  Rule 

Section  7  A  of  the  Clayton  Act  became 
effective  on  February  27, 1977, 150  days 
after  enactment.  However, 
implementing  rules  could  not  be 
promulgated  prior  to  the  effective  date. 
Therefore,  on  January  27, 1977,  the 
Commission,  with  the  concurrence  of 
the  Assistant  Attorney  General, 
promulgated  a  final  rule  designated  the 
Transitional  Rule  (42  FR  6365  (February 
2. 1977)).  The  Transitional  Rule,  16  CFR 
part  800,  created  an  exempticm  for  all 
transactions  consimimated  prior  to  the 
effective  date  of  the  Rules  and  specified 
the  manner  in  which  the  Rules  would 
be  implemented  during  the  first  30  days 
following  the  effective  date.  The  Rules 
have  now  been  in  effect  since 
September  5, 1978,  and  there  are  no 
longer  any  transactions  that  are  subject 
to  the  Transitional  Rule.  Thus,  the 
deletion  of  the  Transitional  Rule  is 
appropriate  at  this  time. 

The  Commission  believes  that  the 
notice  and  comment  period  ordinarily 
required  by  the  APA,  5  U.S.C.  553(b),  is 
also  unnecessary  for  the  removal  of  the 
Transitional  Rule,  which  falls  within 
the  exemption  provided  by  Section 
553(b)(B)  of  the  APA.  Because  the 
Transitional  Rule  governs  no  current  or 
future  transactions,  no  members  of  the 
public  will  be  siffected  by  the  deletion 
of  the  rule.  Therefore,  to  make  the 
removal  of  the  Transitional  Rule  subject 


to  the  notice  and  comment  requirements 
of  the  APA  would  be  "impractical, 
uimecessary,  or  contrary  to  the  pubUc 
interest."  (5  U.S.C.  553(b)(B)(1988)). 

The  Conmiission,  with  the 
concvurence  of  the  Assistant  Attorney 
General,  hereby  removes  16  CFR  part 
800.    • 

List  of  Subiects  in  16  CFR  Parts  800  and 
803 

Antitrust. 

Final  Rule 

Accordingly,  imder  the  authority  at  15 
U.S.C.  45(a)  and  46(g)  the  Federal  Trade 
Commission  amends  title  16  chapter  I  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  800— TRANSITIONAL  RULE 

1.  Part  800  is  removed. 

PART  803— TRANSMITTAL  RULES 

2.  The  authority  citation  for  part  803 
continues  to  read  as  follows: 

Authority:  Section  7A(d),  Clajrton  Act,  15 
U.S.C.  18a(d)  as  added  by  section  201,  Hart- 
Scott-Rodino  Antitrust  Improvements  Act  of 
1976,  Pub.  L.  94-435,  90  Stat.  1390. 

3.  The  Appendix  is  amended  by 
revising  pages  I  and  IV  of  the 
Instructions  to  the  Antitrust 
Improvements  Act  Notification  and 
Report  Form  for  Certain  Mergers  and 
Acquisitions,  and  pages  6  and  7  of  the 
Antitrust  Improvements  Act 
Notification  and  Report  Form  for 
Certain  Mergers  and  Acquisitions  to 
read  as  follows: 


Appendix  [Amended] 
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ANTITRUST  IMPROVEMENTS  ACT 
NOTIFICATION  AND  REPORT  FORM 
for  Certain  Mergers  and  Acquisitions 


INSTRUCTIONS 


GENERAL 

The  Answer  Sheets  (pp.  1-16)  constitute  the  Notification  and 
Report  Form  (Ihe  Form*)  required  to  be  submitted  pursuant  to 
§  803.1(a)  of  the  premerger  notification  rules  (the  rules'). 
Filing  persons  need  not.  however,' record  their  responses  on 
the  Form. 

These  Instrijctions  specify  the  information  which  must  be 
provided  in  response  to  the  Items  on  the  Answer  Sheets.  Only 
the  completed  Answer  Sheets,  together  With  all  documentary 
attachments  are  to  be  Tried  with  the  Federal  Trade  Commission 
and  the  Department  of  Justice. 

Persons  providing  responses  on  attachment  pages  rather  than 
on  answer  sheets  must  submit  a  complete  set  of  attachment 
pages  with  each  copy  of  the  Form. 

The  tenn  'documentary  attachments'  refers  to  materials 
supplied  in  responses  to  Item  2(d).  Item  4  and  to  submissions 
pursuant  to  §§  803.1(b)  and  803.1 1  of  the  oiles. 

lnformation>The  central  office  for  information  and  assistance 
concerning  the  rules.  16  CFR  Parts  801-803,  and  the  Form  is 
Room  303.  Federal  Trade  Commission,  6th  St.  &  Pa.  Avenue, 
N.W..  Washington.  D.C.  20580.  phone  (202)  326-3100. 

Definitions-The  definitions  and  other  provisions  governing  this 
Form  are  set  forth  in  the  rules,  16  CFR  Parts  801-803.  The 
'  governing  statute,  the  rules,  and  the  Statement  of  Basis  and 
Purpose  for  the  rules  are  set  forth  at  43  FR  33450  (July  31. 
1978).  44  FR  66781  (November  22,  1979)  and  48  FR  34427 
(July  29, 1983). 

Affidavit-Attach  the  affidavit  required  by  §  803.5  to  page  1  of 
the  Form.  Affidavits  are  not  required  if  the  person  filing 
notification  is  an  acquired  person  in  a  transaction  covered  by 
§801 .30.  (See  §  803.5(a).) 

Responses-£ac/>  answer  should  identify  the  Item  to  which  it 
is  addressed.  Use  the  reverse  side  of  the  corresponding 
answer  sheet  or  attach  separate  additional  sheets  as 
necessary  in  answering  each  Item.  Each  additional  sheet 
should  identify  at  the  top  of  the  page  the  Item  to  which  it  is 
addressed.  Voluntary  submissions  pursuant  to  §  803.1(b) 
should  also  be  so  identified. 

Enter  the  name  of  the  person  filing  notification  appearing  in 
Item  1  (a)  on  page  1  of  the  Form  and  the  date  on  which  the 
Fomri  is  completed  at  the  top  of  each  page  of  the  Form,  at  the 
'top  of  any  sheets  attached  to  complete  the  response  to  any 
Item,  and  at  the  top  of  the  first  or  cover  page  of  each 
documentary  attachment. 


If  unable  to  answer  any  Item  fully,  give  such  information  as  is 
available  and  provide  a  statement  of  reasons  for  non- 
compliance as  required  by  §  803.3.  If  exact  answers  to  any 
Item  cannot  be  given,  enter  best  estimates  and  indicate  the 
sources  or  bases  of  such  estimates.  Estimated  data  should  be 
followed  by  the  notation,  "est."  All  information  should  be 
rounded  to  the  nearest  thousand  dollars. 

4 

Year-All  references  to  "ysar*  refer  to  calendar  year.  If  the  data 
are  not  available  on  a  calendar  year  t>asts,  supply  the 
requested  data  for  the  fiscal  year  reporting  period  which  most 
neariy  corresponds  to  the  calendar  year  specified.  References 
to  'most  recent  year*  mean  the  most  recent  calendar  or  fiscal 
year  for  which  the  requested  infonnation  is  available. 

SIC  Data-This  Notification  and  Report  Form  requests 
information  regarding  dollar  revenues  and  lines  of  commerce 
at  three  levels  with  respect  to  operations  conducted  within  the 
United  States.  (See  §  803.2(c)(1).)  All  persons  must  submit 
certain  data  at  the  4-digit  (SIC  code)  industry  level.  To  the 
extent  that  dollar  revenues  are  derived  from  manufactured 
operations  (SIC  major  groups  20-39),  data  must  also  be 
submitted  at  the  S-digit  product  class  and  7-digit  product  levels 
(SIC  based  codes). 
The  term  'dollar  revenues*  is  defined  in  §  803.2(d). 

References-  In  reporting  information  by  '4-digit  (SIC  code) 
industry*  refer  to  the  1987  edition  of  the  Standard  Industrial 
Classification  /Kanua/ published  by  the  Executive  Office  of  the 
President,  Office  of  Management  and  Budget. 

In  reporting  infonnation  by  '5-digit  product  class*  and  '7-digit 
producr  refer  to  the  following  reference  publication  published 
by  the  U.S.  Bureau  of  the  Census: 

Numerical  List  of  Manufactured  and  Mineral  Products,  1992 
Census  of  Manufactures  and  Census  of  Mineral  Industries 
(MC92-R-1).  Make  sure  that  the  Numerical  List  you  use  has 
MC92-R-1  printed  on  the  cover. 

Furthermore,  when  the  Numerical  List  cites  footnote  3,  which 
refers  to  Appendices  A  and  C  for  detail  collected  in  a  specified 
Current  Industrial  Report,  you  must  provide  revenue 
information  using  the  7-digit  product  codes  listed  in 
Appendix  A. 


Privacy  Act  Statement  -  Section  I8a(a)  of  Title  15  of  the  U.S.  Code 
auttx>rizes  the  cotlection  of  ttiis  information.  The  primary  use  of  this 
Infomfiabon  is  to  determine  whether  the  merger  or  acquisition 
reported  in  the  Notification  and  Report  Fomi  may  violate  the  antitaist 
laws.  Fumishirtg  the  Infonnation  on  this  Form  is  voluntary. 


Consummation  of  an  acquisition  required  to  be  reported  by  the 
statute  cited  above  without  having  provided  this  Information  may. 
however,  render  a  person  liable  to  civil  per\atties  up  to  $10,000  per 
day. 


FTC  Form  C  4  (rev.  07/95) 
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the  case  of  unincorporated  entities,  individuals  exercising 
similar  functions)  for  the  purpose  of  evaluating  or  analyzing  the 
acquisition  with  respect  to  market  shares,  competition, 
competitors,  markets,  potential  for  sales  growth  or  expansion 
into  product  or  geoigraphic  markets,  and  indicate  (if  not 
cortfairted  in  the  document  itself)  the  date  of  preparation,  and 
the  name  and  title  of  each  indivkiuai  wtK>  prepared  each  such 
document 

Persons  filing  notificatk)n  may  provMe  an  opttonal  index  of 
documents  called  for  by  Item  4  on  page  5  of  the  Answer 
Sheets. 

NOTE:  if  the  person  filing  notification  withhokJs  any  documents 
called  for  by  Item  4(c)  based  on  a  claim  of  privilege,  ttie  person 
must  provide  a  statement  of  reasons  for  such  noncompliance 
as  specified  in  the  staff  fonnal  interpretation  dated  September 
13, 1979.  and  §  803.3(d). 


rTEMS  5  through  9  and  the  Appendix 

NOTE:  For  Items  5  through  9  and  the  Appendix  limited  or 
separate  responses  may  be  required  of  the  person  filing 
notification.  (See  §  803.2(b)  and  (c).) 

ITEM  5(a)  -  5(c):  These  Items  request  informatton  regarding 
dollar  revenues  and  lines  of  commerce  at  three  levels  with 
respect  to  operatk)ns  conducted  withih  the  United  States.  (See 
§  803.2(c)(1).)  All  persons  must  submit  certain  data  at  the  4- 
digit  (SiC  code)  industry  level.  To  the  extent  that  dollar 
revenues  ^re  derived  from  manufacturing  operations  (SIC 
major  groups  20-39),  data  must  also  be  submitted  at  the  5-digit 
product  class  and  7*digit  product  levels  (SIC  based  codes). 

NOTE  See  the  'References*  listed  in  the  General  Instnjctions 
to  the  Form.  Refer  to  the  1987  edition  of  the  Standard. 
Industrial  Classification  Manual  for  the  4-digit  (SIC  code) 
industry  codes.  Refer  to  the  Numerical  List  of  Manufactured 
and  Mineral  Products,  1992  Census  of  Manufactures  and 
Census  of  Mineral  Industries  (MC92-R-1 )  for  the  5-digit  product 
class  and  7-digit  product  codes.  Report  revenues  for  the  5- 
digit  and  7-digit  codes  using  the  codes  in  the  columns  labeled 
•Product  code." 

Insurance  carriers  (2-digit  SIC  major  group  63)  should  supply 
the  information  requested  only  with  respect  to  industries  not 
within  2-digit  major  group  63.  Credit  agerKies  other  than 
banks;  security  and  commodity  brokers,  dealers,  exchanges, 
and  services;  holding  and  other  investment  offices,  and  real 
estate  companies  (2-digit  SIC  major  groups  61, 62, 67  and  65) 
should  kjentify  or  explain  the  revenues  reported  (e.g.,  dollar 
sales,  receipts). 


Persons  Tiling  notification  should  include  the  total  dollar 
revenues  for  1992  derived  by  all  entities  irwiuded  within  the 
person  filing  notificatkm  at  ttte  time  this  Notification  and  Report 
Form  is  prepared  (even  if  such  entities  have  become 
included  within  the  person  since  1992).  For  example,  If  the 
person  filing  notification  acquired  an  entity  in  1994,  it  must 
irKlude  that  entit/s  1992  revenues  in  Items  5(a)  and  5(b)(i). 

Hem  5(a)-Oo//ar  revenues  by  industry.  Provide  aggregate  4- 


digit  (SIC  code)  Industry  data  for  1992. 

1HBm5IJb)^Dollar  revenues  by  manufactured  product  Provkle 
the  foitowing  infonnatk)n  on  the  aggregate  operatkKis  for  the 
person  filing  notifk:ation  for  1992  for  each  7-<figit  product  of  the 
person  in  2-digit  SIC  major  groups  20-39  (manufacturirig 
industries) 

NOTE:  When  the  Numerical  List  refers  to  footnote  3,  which 
cites  Appendk:es  A  and  C  for  detail  collected  in  a  specified 
Current  Industrial  Report,  you  must  provide  revenue 
infonnatkMi  using  7-digit  product  codes  listed  in  Appendix  A. 

Hem  5(b)(]l)-Prodlucts  added  or  deleted.  Within  2-digit  SIC 
major  groups  20-39 '(nrtanufacturing  industries),  klentity  each 
product  of  the  person  filing  notification  added  or  deleted 
subsequent  to  1992,  indKate  the  year  of  addition  or  deletion, 
and  state  total  dollar  revenues  in  the  most  recent  year  for  each 
product  that  has  been  added.  Products  may  be  identified 
either  by  7-digit  product  code  or  in  the  manner  ordinarily  used 
by  the  person  filing  notification. 

Do  not  include  products  added  since  1992  by  reason  of 
mergers  or  acquisitk>n  occurring  since  1992.  Dollar  revenues 
derived  from  such  products  shoukJ  be  included  in  response  to 
Item  5(b)(i).  However,  if  an  entity  acquired  since  1992  by  the 
person  filing  notiftcation(and  now  included  within  the  person) 
itself  has  added  any  products  since  1992,  these  products  and 
the  dollar  revenues  derived  therefrom  should  be  listed  here. 
Products  deleted  by  reason  of  dispositions  of  assets  or  voting 
securities  since  1992  shouk)  also  be  listed  here. 

Item  5(b)(iii)-DoAar  revenues  by  manufactured  product  class. 
Provide  the  foflowing  informatk>n  about  the  aggregate 
operations  of  the  person  filing  notification  for  the  most  recent 
year  for  each  5-digit  product  class  of  the  person  within  SIC 
major  groups  20-39  (manufacturing  industries).  If  such  data 
have  not  been  compiled  for  the  most  recent  year,  estimates  of 
dollar  revenues  by  5-digit  product  class  may  be  provided  if  a 
statement  describing  the  method  of  estimation  is  furnished. 

Item  S(c)-Dollar  revenues  by  non-manufacturing  industry. 
ProvkJe  the  foitowing  information  corx:eming  the  aggregate 
operations  of  the  person  filing  notification  for  the  most  recent 
year  for  each  4-digit  (SIC  code)  industry  in  SIC  major  groups 
other  than  20-39  in  whk:h  the  person  engaged.  If  such  data 
have  not  been  compiled  for  the  most  recent  year,  estimates  of 
dollar  revenues  by  4-digit  industry  may  be  provided  if  a 
statement  describing  the  method  of  estimation  is  furnished. 
Industries  for  whk:h  the  dollar  revenues  totaled  less  than  one 
million  dollars  in  the  most  recent  year  may  be  omitted. 

NOTE:  This  million  dollar  minimum  Is  applicable  only  to  Item 
S(c). 


FTC  Fomc  4  (rev.  07/95) 
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NAME  OF  PERSON  FtUNG  NOTIRCATION 


DATE 


ITEM  5  (See  tf»  References  hsted  «  the  Ger>^il  ^structkms  to  the  Form.  Refer  to  the  1987  edrton  of  the  Standard  Industiral 
Classification  Manual  for  the  4-digit  (SIC  C^de)  industry  codes.  Refer  to  the  Numerical  List  of  Manufaaured  and  Wlineral 
Productt,  1992  Census  of  Manufacturts  and  Cansus  of  Minaral  Industries  (MC92-R-1)  tor  the  5-digrt  product  dass  arvj  7-diait 

1 1  product  codes.   Report  revenues  for  the  5-diglt  and  7-digit  codes  using  the  codes  in  the  cokimns  M>e«ed  'Produa  code  *» 


SM  DOLLAR  REVEKJUES  BY  INDUSTRY 


4-OtGIT 

MOUSTRYCOOE 

Produa  eodt 

pubSs/ied 


OESCRIPTION 


1992  TOTAL 
DOLLAR  REVENUES  : 


rrc  Form  C  4  (rtv.  07/95) 
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NAME  OF  KRSON  nuNG  NOTIFICATION 


DATE 


ITEM  5<b>a)  OOUAR  REVENUES  BY  MANUFACTURED  PRODUCTS 


7-OIGIT 

PRODUCT  CODE 

frodueteeda 

pubtthad 


OESCRHHION 


1992  TOTAL 
OOUAR  REVENUES 


FTC  Form  C  4  lr»v.  07/951 


By  direction  of  the  Commission. 
Donald  S.  Qark, 
Secretary. 
[FR  Doc.  95-19546  Filed  8-8-95;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1  and  26 

[ET  Doctet  No.  94-32,  FCC  95-319] 

WlrateM  Service;  General  Wireless 
Communications  Service 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  Second  Report  and 
Order  creates  the  General  Wireless 
Commimications  Service  and  adopts 
rules  for  licensing  of  this  service  in  the 
4660-4685  MHz  band.  These  rules  will 
be  found  in  newly  adopted  47  CFR  Part 
26.  The  creation  of  the  General  Wireless 
Service  comes  in  response  to  the 
Omnibxis  Budget  Reconciliation  Act  of 
1993  (Reconciliation  Act),  and  is 
intended  to  benefit  the  public  by 
permitting  and  encouraging  the 
introduction  of  new  services  and  the 
enhancement  of  existing  services.  These 
new  and  enhanced  services  and  uses 
will  create  new  jobs,  foster  economic 
growth,  and  improve  access  to 
commimications  by  industry  and  the 
American  public. 

EFFECTIVE  DATE:  August  9, 1995.  Section 
26.104  which  contains  information 
collection  requirements  will  not  become 
effiactive  until  approved  by  the  Office  of 
Management  and  Budget.  Notice  of  such 
approval  and  the  effective  date  will  be 
provided  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Rackley,  202-418-0620,  or  Dan 
Grosh  202-418-1534. 
SUPPtEMENTARY  INFORMATION: 
Type  of  Review:  New  collection 

requirement 
Title:  hi  the  Matter  of  Allocation  of 
Spectnun  Below  5  GHz  Transferred 
from  Federal  Government  Use 
0MB  Niunber:  None. 
Form  Nmnber: 

Affected  PubUc:  Business  or  other-for- 
profit  organizations,  not-for-profit 
institutions,  and  state,  local,  or  tribal 
governments. 
Niunber  of  Respondents:  875 
Estimated  time  per  response: 

Approximately  4  hours 
Total  burden:  Approximately  3500 
hours  five  and  ten  years  after  initial 
license  grant 
Needs  and  Uses:  These  reqiiirements 
comply  with  Congressional  directive 
that  the  Commission  adopt 
performance  requirements  to  ensiue 
prompt  service  to  nnal  areas,  prevent 
stockpiling  or  warehousing  of 
spectrum  and  encomage  investment 
in  and  development  of  new 
technologies 


This  is  a  synopsis  of  the  Second 
Report  and  Order  is  avaialble  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street,  NW.. 
Washington,  DC,  and  also  may  be 
piuchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  at  (202)  857-3800,  2100  M 
Street,  NW..  Suite  140.  Washington.  DC 
20037. 

Synopsis  of  the  Second  Report  and 
Order 

1.  By  this  action,  the  Commission 
creates  the  General  Wireless 
Communications  Service  (GWCS),  and 
adopts  rules  for  Ucensing  of  this  service 
in  the  4660-4685  MHz  band.  The  25 
megahertz  of  spectrum  in  the  4660-4685 
MHz  band  was  transferred  from  Federal 
Government  to  private  sector  use  and 
was  allocated  to  the  Fixed  and  Mobile  , 
services  in  the  First  Report  and  Order 
and  Second  Notice  of  Proposal  Rule 
Making  [First  RdO/Second  NPRMl  in 
this  proceeding.  (The  Notice  of  Inquiry 
in  this  proceeding  was  pubUshed  at  59 
FR  255589,  May  17,  1994;  the  Notice  of 
Proposed  Rule  Making  at  59  FR  19393, 
May  17, 1994;  the  Notice  of  Proposed 
Rule  Making  at  59  FR  19393,  November 
17. 1994;  and  the  First  Report  and  Order 
at  60  FR  13102.  March  10, 1995.) 

2.  The  First  RSO  allocated  the  2390- 
2400  MHz  band  for  use  by  unlicensed 
Personal  Communicationa  Services 
(PCS)  devices,  provided  for  continued 
use  of  the  2402-2417  MHz  band  by 
devices  operating  in  accordance  with 
Part  15  of  our  rules,  supgraded  the 
allocation  of  these  bands  for  use  by  the 
Amateur  service  on  a  primary  basis,  and 
allocation  the  5440-4685  MHz  band  for 
use  by  Fixed  and  Mobile  Service.  The 
Second  NPRM  proposed  rules  for  use  of 
the  4660=NPRM  proposed  rule  for  use 
of  the  4660-4685  MHz  band. 

Service  Rules 

3.  The  Second  NPflAf  proposed  to 
create  a  new  service,  the  General 
Wireless  Conununications  Service 
(GWCS).  for  licensing  of  the  4660-4685 
MHz  band.  This  new  service  would 
allow  a  Ucensee  to  provide  a  wide  range 
of  Fixed  or  Mobile  services.  As  stated  in 
the  Second  NPRM.  CWCS  would 
provide  licensees  an  opportunity  to  use 
the  spectrum  flexibiUty  in  order  to  meet 
the  needs  of  consumers.  Services  that 
would  not  be  within  the  proposed 
GWCS  category  included  Broadcast 
services.  Radio  location  services,  and 
Satellite  services. 

4.  The  Commission  proposed  to 
establish  the  flexible  GWCS  service 
classification  in  order  to  enhance  the 
ability  of  service  providers  to  meet  a 


variety  of  user  needs.  The  Commission 
also  acknowledged  the  possibiUty  that 
these  needs  mi^t  better  be 
accommodated  by  rules  that  prescribe 
the  use  of  the  4660-4685  MHz 
frequency  band  only  by  specific 
services.  Interested  parties  who  opposed 
the  proposed  establishment  of  a  GWCS 
category  were  asked  to  suggest  ways  in 
which  use  of  the  4660—4685  MHz  band 
could  be  limited  to  specific  services.  For 
example,  the  Commission  sought 
comment  on  (1)  what  services  shtfuld  be 
treated  as  eligible;  (2)  whether  we 
should  divide  channels  in  the  band  in 
a  matter  which  assigns  Fixed  services 
exclusively  to  certain  channels  and 
Mobile  services  exclusively  to  other 
channels  in  the  band;  (3)  whether  we 
should  establish  priorities  for  Fixed 
service  or  Mobile  service  use  of  some  or 
all  of  the  channels  established  in  the 
band;  and  (4)  whether  we  should  assign 
some  or  all  channels  established  in  the 
band  for  exclusive  use  by  private  Fixed 
or  Mobile  Services.  Proponents  of  this 
alternative  approach  for  designating 
services  in  the  4660-4685  MHz 
frequency  band  were  asked  to  provide 
facts  and  arguments  supporting  their 
view  that  such  an  approach  would 
better  serve  the  Commission's  objectives 
and  the  pubUc  interest  than  would  the 
establishment  of  GWCS.  which  would 
permit  use  of  the  spectrum  for  these  as 
well  as  other  apphcations. 

5.  The  Commission  adopts  the 
proposed  General  Wireless 
Communications  Service  for  the  4660- 
4685  MHz  block,  largely  as  proposed  in 
the  Second  NPRM.  This  flexible, 
broadly  defined  service  should 
accommodate  a  wide  variety  of  potential 
Fixed  and  Mobile  service  uses, 
including  all  of  those  identified  by  the 
commenters.  The  flexibility  of  GWCS 
should  also  help  make  frequencies 
available  for  new  technologies  and 
services,  including  those  that  have  been 
mentioned  in  the  current  comments  and 
those  that  may  be  developed  in  the 
years  ahead.  In  addition,  as  a  service 
category  that  is  not  limited  to  specific 
past  and  current  uses,  but  is  available 
for  the  implementation  of  future 
technologies,  GWCS  should  encourage 
research  and  investment  to  invent, 
develop,  and  market  new  technologies, 
and  spur  their  deployment  to  serve 
consumers. 

6.  Under  the  Reconciliation  Act,  the 
spectrum  reallocated  from  Federal 
Government  use  is  to  be  allocated  and 
assigned  to  public  use  imder  a  plan  that 
makes  frequencies  available  for  new 
technologies  and  services,  and 
stimulates  the  development  of  such 
technologies.  The  Commission  believes 
that  the  General  Wireless 
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Commiuiications  Service  will  foster  the 
accomplishment  of  these  goals. 
Additionally,  GWCS  should  stimulate 
efficient  use  of  the  spectrum  by 
encouraging  licensees  to  find  ways  to 
use  the  spectrum  for  the  variety  of 
services  allowed  under  the  Ucense.  Of 
equal  importance,  GWCS  will 
accommodate  and  spur  the  development 
of  new  technologies  and  services. 

7.  Commenters  have  not  persuaded 
the  Commission  that  limiting 
assignments  to  any  of  their  specific 
proposed  uses  of  the  spectrum  would 
better  meet  the  goals  of  the 
ReconciUation  Act,  the  Commimications 
Act,  and  the  pubhc  interest.  Restricting 
the  4660-4685  MHz  spectrum  to 
defined  uses  or  services,  such  as  the 
specific  uses  proposed  by  various 
commenters.  would  tend  to  reduce  the 
attractiveness  of  this  spectrum  for  new 
technologies  and  services.  Moreover,  as 
discussed  above,  GWCS  is  flexible 
enough  to  permit  the  specific  uses 
suggested  by  such  commenters,  as  well 
as  the  other  uses  identified  in  the 
comments.  If  GWCS  spectrum 
assignment  applications  submitted  by 
qualified  parties  now  seeking  service- 
specific  allocations  are  not  mutually 
exclusive,  those  parties  will  be  granted 
licenses  to  provide  the  specific  services 
they  wish  to  provide,  as  well  as  other 
permissible  GWCS  services.  In  the  event 
the  spectrum  is  assigned  by  auction 
because  of  mutual  exclusivity,  they  will 
also  be  able  to  participate  and  seek  to 
obtain  licenses. 

8.  The  Commission  also  believes  that 
any  interference  issues  that  may  arise 
among  GWCS  licensees  can  be 
satisfactorily  resolved  by  general  non- 
interference standards  and  technical 
rules.  Many  potential  sources  of 
unacceptable  interference  have  been 
eliminated  by  barring  use  of  GWCS  for 
Broadcast  services.  Radiolocation 
services,  and  Satellite  services.  Further, 
the  grant  of  each  GWCS  Ucense  will  be 
made  subject  to  the  condition  that  the 
licensee  not  cause  unacceptable 
interference  with  any  other  licensee  or 
swvice.  Failure  to  abide  by  this 
condition  will  render  the  licensee 
subject  to  fines,  damages,  or  forfeiture  of 
the  license.  The  Commission  is  adopting 
technical  rules  similar  to  those  in  place 
for  PCS.  To  the  extent  it  proves 
necessary,  the  Commission  can  consider 
whether  revisions  to  those  rules  are 
warranted  after  GWCS  licenses  are 
assigned. 

9.  The  Commission  finds  no  merit  in 
arguments  that  the  Fixed  and  Mobile 
allocation  of  this  spectrum,  and  use  of 
the  flexible  GWCS  designation  for 
assigning  this  spectrum,  are  unlawful.  • 
As  discussed  in  the  First  Report  and 


Order  the  provisions  of  the 
Communications  Act  and  Commission 
precedent  support  the  legaUty  of 
allocating  frequencies  to  more  than  one 
radiocommunication  service,  and  of 
assigning  licenses  for  use  by  a  broadly 
defined  service.  The  Commission  is 
required  by  the  National 
Telecommunications  and  Information 
Administration  Organization  Act 
(NTIAO  Act)  to  issue  regulations  to 
allocate  the  50  megahertz  of  spectrum 
that  the  Secretary  of  Commerce 
identified  and  recommended  for 
immediate  reallocation  from  Federal 
Government  use  no  later  than  18 
months  from  enactment  of  the 
Reconciliation  Act.^  For  purposes  of 
this  portion  of  the  NTIAO  Act,  the  term 
"allocation"  is  defined  as  "an  entry  in 
the  National  Table  of  Frequency 
Allocations  of  a  given  frequency  band 
for  the  purpose  of  its  use  by  one  or  more 
radiocommunication  services."  *  The 
Table  of  Frequency  Allocations  often 
contains  allocations  to  more  than  one 
type  of  service  ^  and  such  allocations  are 
specifically  authorized  in  this  instance 
by  the  NTIAO  Act.  Therefore,  allocation 
of  the  4660-^685  MHz  band  to  Fixed 
and  Mobile  Services  is  permissible  and 
consistent  with  established  practice. 

10.  The  Commission  also  believes  that 
such  an  allocation  is  consistent  with  the 
Commission's  obUgations  under  the 
Communications  Act.  The  Commission 
has  broad  authority  under  the 
Communications  Act  to  allocate 
spectrum.  This  authority  derives  from 
Section  303  of  the  Communications  Act. 
Nothing  in  the  language  of  Section  303 
estabUshes  or  suggests  any  Umitation  or 
restriction  on  the  Commission's 
discretion  to  prescribe  the  nature  of  the 
service  to  be  rendered  over  radio 
frequencies  or  authority  to  assign  (or 
allocate)  frequencies  to  the  various 
classes  of  stations.  Moreover,  nothing  in 
the  language  of  Section  303  or  its 
legislative  history  suggests  that  the 
Commission  is  prohibited  from 
assigning  spectrum  to  stations  for  more 
than  one  permissible  use,  or  otherwise 
limits  the  Commission's  discretion  in 
making  spectrum  allocations  that  it 
deems  to  serve  the  pubUc  interest.  With 
respect  to  allocation  decisions,  courts 
have  accorded  "substantial  deference" 
to  Commission  determinations.*  Finally, 


1  Section  1 1  S(a)  of  the  National 
Telecommunications  and  Information 
Administiation  Organization  Act,  47  U.S.C.  §925(a] 
(NTIAO  Act). 

»  Section  111(1)  of  the  NTIAO  Act,  47  U.S.C. 
§921(1). 

'See 47  C.F.R-S 2.106. 

*  See  National  Ass'n  of  Regulatory  Util. 
Comm'ners  v.  FCC,  525  F.2d  630,  636  (D.C.  Cir.), 
cert,  denied,  425  U.S.  992  (1976);  see  also  Telocator 


Commission  precedent  supports  the 
permissibility  of  allocating  spectrum  in 
a  manner  that  allows  for  its  use  by  a 
broadly  defined  service. 

11.  The  Commission,  in  the  Second 
NPRM,  noted  that,  in  addition  to  the 
Fixed  and  Mobile  service  allocation 
adopted  in  the  First  R&O,  4660-4685 
MHz  is  allocated  on  a  co-primary  basis 
for  non-government  fixed-satellite 
service  (FSS)  space-to-Earth  links,  with 
use  limited  to  international  inter- 
continental systems  and  subject  to  a 
case-by-case  electromagnetic  analysis  in 
accordance  with  US  footnote  245  of  the 
Table  of  Frequency  Allocations.  The 
NO/ in  this  proceeding  requested 
comment  on  the  necessity  of 
maintaining  the  US245  restrictions  on 
FSS  use  of  this  band,  considering  that 

it  would  no  longer  be  available  for 
Federal  Government  use.  To  facilitate 
the  shared  used  of  this  band,  the  Second 
NPRM  proposed  to  maintain  the 
restrictions  set  forth  in  US  footnote  245 
on  use  of  4660— 4685  MHz  and  requested 
comments  on  this  proposal.  The 
Commission  adopts  the  proposal  as 
contained  in  the  Second  NPRM  and 
retains  the  restriction  in  this  footnote. 

12.  The  Commission  next  considers 
public  safety  issues.  Under  the  NTIAO 
Act,  the  Commission's  plan  for 
allocating  and  assigning  former  Federal 
Ck)vemment  spectrum  must  contain 
appropriate  provisions  to  ensure  not 
only  the  availability  of  frequencies  for 
new  services,  but  also  "the  safety  of  hfe 
and  property  in  accordance  with  the 
policies  of  Section  1  of  the 
[Communication  Act)"  *  In  the  current 
record,  the  Association  of  Public-Safety 
Communications  Officials-International, 
Inc.  (APCO)  proposes  designating  at 
least  a  portion  of  the  4660—4685  MHz 
band  for  public  safety  mobile  and 
aeronautical  video  operations.  The 
current  record  does  not,  however, 
provide  a  sound  basis  for  concluding 
that  any  or  all  of  the  4660-4685  MHz 
band  should  be  assigned  as  APCO 
suggests. 

13.  The  Commission  is  firmly 
committed  to  ensuring  that  wireless  and 
wired  communications  resources  are 
deployed  to  promote  the  safety  of  life 
and  property,  as  well  as  to  carry  out  the 
other  public  interest  goals  of  the 
Communications  Act.  The  FCC  and 
NTIA  recently  formed  a  Public  Safety 
Wireless  Advisory  Committee  to  prepare 
a  report  on  operational,  technical  and 
spectrum  requirements  of  Federal,  state 
and  local  public  safety  entities  through 


Network  of  America  v.  FCC.  691  F.2d  525,  549 
(D.C.Cir.  1962). 

>  Section  ll5(b)(2)(0  of  the  NTIAO  Act,  codified 
at  47  U.S.C.  §  925(b)(2)(C). 


40714    Federal  Register  /  Vol.  60,  No.  153  /  Wednesday,  August  9,  1995,  /  Rules  and  Regulations 


the  year  2010.  This  Committee  is 
expected  to  begin  its  work  in  the  very 
near  future.  The  plan  the  CommissioD  is 
developing  for  the  200  MHz  of  Federal 
Government  spectrum  scheduled  to  be 
reallocated  to  non-Government  use  over 
the  next  10  years  will  contain 
provisions  to  address  how  the 
reallocated  Federal  Government 
spectrum  can  best  be  used  to  satisfy 
\mmet  national  safety  needs.  The 
Commission  is  directed  by  statute  to 
submit  and  implement  this  plan  by 
February  1996." 

14.  It  is  the  Commission's  hope  and 
intent  that  the  gaps  identified  in  the 
ciurent  record  regarding  the  scope  of 
pubUc  safety  needs  for  additional 
wireless  spectrum,  and  how  those  needs 
might  best  and  most  efficiently  be  met, 
will  spiu  public  safety  organizations 
and  other  interested  parties  to  work 
together  to  he^  us  develop  an  effective 
plan  for  using  wireless  communications 
to  meet  emy  unmet  and  future  pubUc 
safety  needs.  The  FCC-NTIA  PubUc 
Safety  Wireless  Advisory  Committee 
will  offer  one  useful  fonun  for  such 
efforts.  One  of  the  tasks  undertaken  by 
the  advisory  committee  will  be  to 
identify  spectrum  for  federal,  state,  and 
local  public  safety  use.  As  part  of  that 
process,  the  Commission  suggests  that 
the  advisory  committee  explore 

s  potential  public  safety  uses  of  the  4635— 
4660  MHz  band.  The  Commission 
expects  to  begin  proceedings  in  the  near 
ftiture  to  allocate  and  establish  rules  for 
assigning  this  band,  which  consists  of 
reallocated  Eederal  Government 
spectrum  which  is  scheduled  to  become 
available  in  January  1997.  This  band  is 
directly  adjacent  to  the  4660-4685  MHz 
band  we  are  designating  to  GWCS  in 
this  Order  and  thus  has  essentially  the 
same  technical  characteristics  and 
potential  uses.  Public  safety 
organizations  may  develop  proposals  to 
ensiu«  that  the  Commission  has  a 
complete,  well-developed  record  to 
consider  whether  and  how  this  band 
might  be  allocated  and  assigned  to  meet 
pubUc  safety  needs. 

Use  of  Spectrum 

15.  The  Commission  expects  that  the 
General  Wireless  Commiuiications 
Service  will  benefit  the  public  by 
providing  hcensees  the  opportimity  to 
use  the  spectrum  in  a  variety  of  ways 
they  find  appropriate.  The  Second 
NPBM  tentatively  concluded  that  it  is 
Likely  that  these  uses  will  principally 
involve  the  provision  of  subscriber- 
based  services.  Based  on  this 
conclusion,  the  Commission  proposed 


•  See  Section  115(b)  of  the  NTIAO  Aa  codified 
at  47  U.S.C.^  925(b). 


to  use  competitive  bidding  as  the 
assignment  method  for  this  spectrum  if 
mutually  exclusive  applications  are 
filed.  Section  309(j){2)(A)  of  the 
Communications  Act  provides  that 
competitive  bidding  may  be  used  by  the 
Commission  to  assign  spectrum  if  the 
"principal  use"  of  the  spectrum 
involves,  ox  is  reasonably  Ukely  to 
involve,  the  transmission  or  reception  of 
commimications  signals  to  subscribers 
for  compensation. 

16.  Based  on  the  record,  the  Second 
NPRM  tentatively  concluded  that  the 
principal  use  of  this  spectrum  under  the. 
Commission's  proposed  C^neral 
Wireless  Communications  Service 
woiUd  involve,  or  was  reasonably  likely 
to  involve,  the  receipt  by  the  licensee  of 
compensation  from  subscribers  in  return 
for  enabling  those  subscribers  to  receive 
or  transmit  communications  signals. 
The  Commission  requested  fiuther 
comment  on  this  tentative  conclusion. 
Based  on  the  record  in  response  to  the 
Second  NPRM,  the  Commission  finds  it 
likely  that  the  principal  use  of  this  band 
will  be  for  subscription  services. 

Assignment  Method 

17.  Sections  309(j)(l)  and  309(j)(2)  of 
the  Communications  Act'  permit 
auctions  where  mutually  exclusive 
appUcations  for  initial  licenses  or 
construction  permits  are  accepted  for 
filing  by  the  (Commission  and  where  the 
principal  use  of  the  spectrum  will 
involve  or  is  reasonably  likely  to 
involve  the  receipt  by  the  licensee  of 
compensation  from  subscribers  in  return 
for  enabling  those  subscribers  to  receive 
or  transmit  comimimications  signals.  As 
explained  above.  The  Ckimmission 
believes  that  the  principal  use  of  this 
spectrum  will  meet  these  requirements. 
In  addition.  Section  3Qg(j)(2)(B)  requires 
the  Commission,  before  it  may  adopt  the 
use  of  auctions  to  award  Ucenses,  to 
deteimine  that  use  of  competitive 
bidding  will  promote  the  objectives 
described  in  Sections  1  and  309(j)(3)  of 
the  Communications  Act.  The  Second 
NPRM  tentatively  concluded  that  the 
use  of  competitive  bidding  to  assign 
licenses  in  the  4660-4685  MHz  band 
would  promote  these  objectives.  The 
Second  NPRM  also  requested  comments 
on  other  possible  assignment  methods. 

18.  The  Ckimmission  concludes  that, 
in  cases  of  mutiially-exclusive 
applications,  GWCS  spectrum  should  be 
assigned  by  auction,  as  we  tentatively 
concluded  in  the  Second  NPRM.  Based 
on  our  experience  with  comparative 
hearings,  lotteries,  and  auctions,  the 
Commission  believes  that  auctions  will 
in  this  case  achieve  the  statutory 


'47  U.S.C.  SS309(j)(l).  309(j)(2}. 


objectives  of  Section  309(j)(3)  of  the 
Commimications  Act. 

19.  One  important  aspect  of  any 
assignment  method  is  determining 
whether  appUcations  are  mutually 
exclusive.  In  the  Second  NPRM,  the 
Commission  proposed  to  use  a  30-day 
filing  window  or  other  appUcation  cut- 
off method  to  allow  for  competing 
appUcations.  The  Second  NPRM  also 
sought  comment  on  whether  some  other 
type  of  filing  group  would  be  more 
appropriate  for  determining  whether 
initial  applications  are  mutually 
exclusive.  None  of  the  commenters 
addressed  this  issue  or  suggested 
alternatives  to  the  proposed  30-day 
filing  window.  Therefore,  the 
Commission  adopts  the  30-day  filing 
window  as  proposed  for  GWCS 
applications. 

Channelization;  Aggregation 

20.  The  Second  NPflM  next  proposed 
that  the- 4660-4685  MHz  band  be 
Ucensed  in  five  blocks,  each  of  which 
would  be  5  megahertz  wide.  The  Second 
NPRM  proposed  to  limit  a  single  entity 
from  obtaining  more  than  three  of  these 
blocks  in  a  single  geographic  licensing 
area.  The  Second  NPRM  further 
proposed  that,  regardless  of  the  specific 
service  to  be  provided,  this  spectrum 
will  not  tount  against  the  45  megahertz 
spectnun  cap  that  applies  to  certain 
commercial  mobile  radio  service 
(CMRS)  licensees. 

21.  "The  Commission  adopts  the 
pnroposed  channelization  plan  consisting 
of  five  5  megahertz  blocks.  The 
Commission  also  adopts  the  proposed 
aggregation  Umit  of  15  megahertz  of 
spectrum  that  may  be  obtained  by  a 
single  entity.  Lastly,  the  (Commission 
adopts  its  tentative  conclusion  not  to 
coimt  this  spectrum  against  the  45 
megahertz  spectnun  cap  that  appUes  to 
certain  CMRS  licenses. 

License  Areas 

22.  The  Commission  will  issue  GWCS 
Ucenses  based  on  EA-Uke  geographic 
areas.  The  complete  list  of  EA  and  EA- 
Uke  areas  is  shown  in  Appendix  C  of  the 
full  text  of  this  Second  Report  and 
Order.  The  five  5  MHz  blocks  will  be 
designated  as  Blocks  A  through  E:  Block 
A  (4660-4665  MHz),  Block  B  (4665- 
4670  MHz),  Block  C  (4670-4675  MHz), 
Block  D  (4675-4680  MHz)  and  Block  E 
(4680-^685  MHz). 

Eligibility 

23.  The  Second  NPRM  proposed,  in 
the  event  the  Commission  determined  it 
reasonably  likely  that  GWCS  services 
would  be  commercial  services,  that 
there  be  no  restrictions  on  eUgibility  to 
apply  for  Ucenses  in  this  band  other 
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than  those  foreign  ownership 
restrictions  that  apply  to  (ZMRS  and 
common  carrier  fixed  system  Ucensees, 
and  the  restriction  on  foreign 
governments  or  their  representatives 
related  to  the  holding  of  private  mobile  ^ 
radio  service  Ucenses.  Although  rural 
telephone  companies  would  be  eUgible, 
the  Commission  did  not  propose  to  treat 
them  differently  than  other  appUcants. 
The  (Commission  now  adopts  these 
proposed  broad  eligibiUty  standards  for 
GWCS  appUcations. 

Competitive  Bidding  Issues 

24.  In  the  Second  NPRM.  the 
Commission  proposed  to  use  auctions  to 
issue  licenses  for  GWCS  services  in  the 
.4660-4685  MHz  band  that  meet  the 
statutory  auction  criteria  and  sought 
comment  on  a  wide  range  of  issues 
related  to  competitive  bidding.  For 
example,  regarding  competitive  bidding 
methodology  for  Ucenses  in  the  4660- 
4685  MHz  band,  the  Second  NPRM 
proposed  to  use  simultaneous  multiple 
round. bidding  for  Ucensing  of  the 
proposed  5  MHz-wide  MTA  spectrum 
blocks.  The  Commission  also  tentatively 
proposed  to  auction  aU  Ucenses 
simultaneously,  because  of  the 
relatively  high  value  and  significant 
interdependence  of  the  Ucenses. 
Commenters  were  asked  to  address 
these  tentative  conclusions  and  whether 
any  other  competitive  bidding  designs 
might  be  more  appropriate  for  the 
Ucensing  of  this  spectrum.  The 
Commission  adopts  the  tentative 
conclusion  in  the  Second  NPRM  and 
will  auction  this  spectrum  by 
simultaneous  multiple  round  bidding. 
However,  the  Commission  reserves  the 
discretion  to  hold  one  or  more  auctions. 

25.  The  Second  NPRM  also  sought 
comment  on  whether  to  allow 
combinatorial  bidding  for  GWCS 
services,  because  it  may  be  necessary  or 
at  least  highly  desirable  that  spectrum 
used  for  some  services  (e.g.,  air-ground 
service)  be  licensed  to  the  same  entity 
nationwide.  Combinatorial  bidding  is  an 
auction  method  which  allows 
appUcants  to  bid  for  multiple  Ucenses  as 
aU  or  nothing  packages,  e.g.,  all  Ucenses 
nationwide  on  a  particular  spectrum 
block,  vdth  the  Ucenses  awarded  as  a 
package  if  th^  combinatorial  bid  is 
greater  than  the  sum  of  the  high  bids  on 
the  individual  licenses  in  the  package. 
The  Commission  decUnes  to  adopt 
combinatorial  bidding  in  this  decision, 
but  wiU  estabUsh  reduced  bid 
withdrawal  penalties  for  entities  seeking 
nationudde  licenses  that  should  achieve 
results  similar  to  combinatorial  bidding, 
with  far  less  uncertainty  and 
complexity. 


26.  The  Second  NPRM  invited 
comment  on  bidding  procedures  to  be 
used  in  the  4660-4685  MHz  auctions, 
including  bid  increments,  duration  of 
bidding  rounds,  stopping  rules,  and 
activity  rules.  Assuming  that  the 
Commission  would  use  simultaneous 
miiltiple  roimd  auctions,  the  Second 
NPflM  generally  proposed  to  use  the 
same  or  similar  bidding  procedures  to 
those  used  in  simultaneous  multiple 
round  bidding  for  MTA-based  PCS 
Ucenses.  The  (Commission  sought 
comment  on  whether  any  variations  on 
these  procedures  should  be  adopted  for 
Ucenses  in  the  4660-4685  MHz  band. 
Based  upon  our  successful  experience 
in  auctioning  PCS  spectrum  and  the 
absence  of  any  dispute  concerning  the 
efficacy  of  the  bidding  procedures  used 
there,  die  Commission  adopts 
essentially  the  same  procedures  for 
GWCS  Ucenses.  Additional,  more 
detailed  information  on  bidding 
procedures  and  other  auction 
information  will  be  made  pubUc  prior  to 
the  auction. 

27.  This  Second  Report  and  Order 
next  considers  procedural,  payment, 
and  penalty  issues.  As  discussed  below, 
the  (Commission  wiU  generally  follow 
the  procedural,  payment,  and  penalty 
rules  estabUshed  in  Subpart  Q  of  Part  1 
of  the  Commission's  Rules.*  First, 
regarding  upfront  payments,  as  in  the 
case  of  other  auctionable  services,  the 
Commission  will  require  participants  in 
the  4660-4685  MHz  auction  to  tender  to 
the  Commission,  in  advance  of  the 
auction,  a  substantial  upfront  payment 
as  a  condition  of  bidding  in  order  to 
ensure  that  only  serious,  quaUfied 
bidders  participate  in  auctions  and  to 
ensure  payment  of  the  penalty  in  the 
event  of  bid  withdrawal  or  default.  For 
GWCS,  the  Commission  adopts  the 
standard  upfront  payment  formula  of 
$0.02  per  pop  per  MHz  for  the  largest 
combination  of  MHz-pops  a  bidder 
anticipates  bidding  on  in  any  single 
round  of  bidding. 

28.  Second,  the  Commission  adopts  a 
requirement  for  4660-4685  MHz  GWCS 
Ucensees  that  successful  bidders  tender 
a  20  percent  down  pajmient  on  their 
bids  to  discourage  default  between  the 
auction  and  Ucensing  and  to  ensure 
payment  of  the  penalty  if  such  default 
occurs.  Third,  the  Commission  adopts 
the  bid  withdrawal,  default,  and 
disqualification  rules  for  4660—4685 
MHz  licensing  based  on  the  procedures 
estabUshed  in  our  general  competitive 
bidding  rules.  Under  these  procedures, 
any  bidder  who  withdraws  a  high  bid 
during  an  auction  before  the 
Commission  declares  bidding  closed,  or 


•47  C.F.R.  Part  1.  Subpart  Q. 


defoults  by  failing  to  remit  the  required 
down  payment  within  the  prescribed 
time,  will  be  required  to  reimburse  the 
Commission  in  the  amoimt  of  the 
difference  between  its  high  bid  and  the 
amoimt  of  the  winning  bid  the  next  time 
the  Ucense  is  offered  by  the 
Commission,  if  the  subsequent  winning 
bid  is  lower.  One  exception  is  that  the 
Commission  vnll  limit  the  bid 
vnthdrawal  penalties  for  nationwide 
bidders  to  5  percent  of  the  withdrawn 
bids.  A  defaulting  auction  winner  vtrill 
be  assessed  an  additional  penalty  of 
three  percent  of  the  subsequent  winning 
bid  or  three  percent  of  the  amount  of  the 
defaulting  bid,  whichever  is  less,  up  to 
5  percent  of  the  withdrawm  bids.  In  the 
event  that  an  auction  winner  defaults  or 
is  otherwise  disquaUfied,  the 
Commission  will  re-auction  the  Ucense 
either  to  existing  or  new  appUcants.  The 
Commission  will  retain  discretion, 
however,  to  offer  the  license  to  the  next 
highest  bidder  at  its  final  bid  level  if  the 
default  occurs  within  five  business  days 
of  the  close  of  bidding. 

29.  The  Commission  next  considers 
regulatory  safeguards.  First,  the 
Commission  estabUshes  unjust 
enrichment  regulations  as  directed  by 
the  ReconciUation  Act.  Specifically,  the 
Commission  adopts  the  transfer 
disclosure  requirements  contained  in 
Section  1.2111(a)  of  our  rules  for  aU 
4660-4685  MHz  Ucenses  obtained 
through  the  competitive  bidding 
process.  In  addition,  the  Commission 
adopts  the  specific  rules  governing 
unjust  enrichment  by  designated 
entities  as  proposed  in  the  Second 
NPRM.  (Generally,  appUcants 
transferring  their  licenses  within  three 
years  after  the  initial  license  grant  will 
be  required  to  file,  together  with  their 
transfer  appUcation,  the  associated 
contracts  for  sale,  option  agreements, 
management  agreements,  and  all  other 
documents  disclosing  the  total 
consideration  received  in  return  for  the 
transfer  of  its  license. 

30.  Second,  the  Commission 
contemplates  performance  standards,  as 
instructed  by  the  Reconciliation  Act  and 
finds  that  no  additional  performance 
requirements  are  needed  beyond  the 
specific  performance  standards  already 
provided  for  in  the  4660-4685  MHz 
service  rules. 

31.  Third,  the  Commission  considers 
rules  prohibiting  collusion  and  adopts 
rules  for  the  4660-4685  service  which 
are  identical  to  those  foxmd  at  47  CFR 
§  1.2105(c).  Under  these  procedures, 
bidders  will  be  required  to  identify  on 
their  applications  all  parties  with  whom 
they  have  entered  into  any  consortium 
arrangements,  joint  ventures, 
partnerships,  or  other  agreements  or 
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understandings  that  relate  to  the 
competitive  bidding  process.  Bidders 
will  also  be  required  to  certify  that  they 
have  not  entered  into  any  explicit  or 
implicit  agreements,  arrangements,  or 
understandings  with  any  parties,  other 
than  those  identified,  regarding  the 
tunount  of  their  bid,  bidding  strategies 
or  the  particiilar  properties  on  which 
they  1^  or  will  not  bid. 

32.  The  Second  Report  and  Order 
deals  with  several  issues  regarding 
eUgibility  criteria  and  general  rules 
governing  the  award  of  licensing 
preferences  to  certain  designated 
entities,  i.e.  minority  groups  and 
women.  Id  keeping  with  the  general 
parameters  set  forth  in  PR  Docket  93- 
253.  the  Second  NPRM  in  the  current 
docket  proposed  specific  measuires  and 
eligibility  criteria  for  designated  entities 
in  the  4660—4685  MHz  service,  designed 
to  ensure  that  such  designated  entities 
are  given  the  opportunity  to  participate 
both  in  the  competitive  bidding  process 
and  in  the  provision  of  service  in  the 
4660—4685  MHz  band.  The  Commission 
sought  comment  on  these  proposals, 
and  specifically  on  identifying  special 
provisions  tailored  to  the  unique 
characteristics  of  the  service  or  services 
that  might  be  offered  in  the  4660-4865 
MHz  band,  in  order  to  create  meaningful 
incentives  and  opportunities  in  the 
service  for  small  businesses  and 
businesses  owned  by  minorities  and/or 
women. 

33.  In  the  Second  NPRM.  the 
Commission  discussed  and  sought 
comment  on  these  special  provisions  for 
designated  entities: 

(Ij  for  businesses  owned  by  women 
and  minorities  the  Commission 
proposed  that  installment  payments  be 
available  on  all  hcenses  and  that  a 
'   bidding  credit  of  25  percent  be  available 
on  one  of  the  five  proposed  spectrum 
blocks; 

(2)  for  small  business  the  Commission 
sought  comment  on  allowing  a  reduced 
down  payment  requirement  coupled 
with  installment  pa3rments; 

(3)  the  Commission  did  not  believe 
that  special  preferences  are  needed  to 
ensure  adequate  participation  of  rural 
telephone  companies; 

(4j  the  Commission  sought  comments 
on  reducing  upfront  payments  to 
encourage  participation  in  the  auction, 
partictilarly  by  all  eUgible  designated 
entities;  and 

(5)  the  Conunission  sought  comment 
on  whether  and  how  to  designate  one  5 
MHz  spectrum  block  as  an 
"entrepreneurs'  block." 

34.  The  Commission  also  discussed 
and  solicited  comments  on  issues  of  the 
eligibility  criteria  for  designated  entities 
and  provisions  to  prevent  imjust 


enrichment  by  trafficking  in  licenses 
acquired  through  the  use  of  bidding 
credits  or  installment  payments. 

35.  The  Commission  concludes  that 
its  plan  to  award  licenses  for  the  4660- 
4685  MHz  band  based  on  EA  regions, 
will  substantially  enhance  the 
opportimities  for  designated  entities  to 
participate  in  the  GWCS  license  auction. 
Partitioning  of  licenses  will  further 
increase  the  opportunities  for 
designated  entities.  Based  on  our 
experience  in  the  other  auctions  held  to 
date,  the  Commission  is  also  adopting 
bidding  and  pa)maent  provisions  that 
will  help  ensure  that  the  auction  assigns 
licenses  to  the  bidders  who  value  them 
most  highly,  while  encouiraging  the 
participation  of  designated  entities. 
Specifically,  the  Commission  will 
permit  small  business  licensees  to  make 
their  payments  in  installments 
computed  at  a  reasonable  rate  of  interest 
(the  rate  for  ten  year  U.S.  Treasury 
obligations  plus  2.5  percent).  Small 
businesses  will  in  addition  be  permitted 
to  make  reduced  down  payments  and 
interest-only  payments  in  the  firet  two 
years  of  the  license  term,  and  will  be 
allowed  a  10  percent  bidding  credit  on 
all  blocks  of  spectrum.  The  Commission 
also  adopt  rules  to  prevent  unjust 
enrichment  from  bidding  preferences. 
The  Commission  does  not  adopt  an 
entrepreneurial  set  aside,  but  will  apply 
the  designated  entity  bidding 
preferences  to  all  five  spectrum  blocks. 

36.  The  Commission  limit  eligibility 
for  bidding  credits,  installment 
payments  and  reduced  down  payments 
to  small  businesses,  including  those 
owned  by  members  of  minority  groups 
and  women.  The  Commission  lacks  die 
information  necessary  to  set  different 
eligibility  criteria  for  minority  and 
women-owned  entities  that  do  not  meet 
our  small  business  size  standards  in 
order  to  achieve  the  goals  of  Section 
309(j)  in  the  GWCS  services.  By 
providing  credits  on  all  blocks, 
hcensing  the  blocks  based  on  EA 
geographic  areas,  and  permitting 
disaggregation  and  partitioning,  the 
Commission  will  create  substantial 
opportunities  for  all  small  businesses, 
including  those  owned  by  minorities 
and  women. 

37.  The  Second  NPRM  requested 
comment  on  whether  the  Commission 
should  utilize  the  Small  Business 
Association  net  worth/net  income 
definition  of  a  small  business  (a  net 
worth  not  in  excess  of  $6  million  with 
average  net  income  after  Federal  income 
taxes  for  the  preceding  years  not  in 
excess  of  $2  million)  we  adopted  in  the 
Competitive  Bidding  Second  Report  and 
Order  or,  in  the  alternative,  a  gross 
revenue  standard  like  that  used  in  the 


broadband  PCS  context  (average  gross 
revenues  for  the  three  preceding  years 
not  in  excess  of  $40  milhon).  The 
Commission  also  proposed  to  apply  the 
same  affihation  and  attribution  rules  for 
calculating  revenues  that  we  have 
previously  adopted  in  the  PCS  context. 

38.  The  Commission  finds  that  the 
GWCS  overall  may  be  similar  to 
broadband  PCS  in  its  requirements  for 
capital  and  adopts  the  small  business 
definition  adopted  there,  namely  any 
firm,  together  with  its  attributable 
investors  and  affiliates,  with  average 
gross  revenues  for  the  three  preceding 
years  not  in  excess  of  $40  million.  The 
Commission  also  applies  to  4660—4685 
MHz  applicants  the  same  affiliation  and 
attribution  rules  for  calculating 
revenues  previously  adopted  in  the  PCS 
context. 

39.  On  the  issues  of  iiistallment 
payments  and  down  payments,  the 
Commission  believes  that  ensuring  the 
opportimity  for  small  businesses  to 
participate  in  providing  service  in  the 
4660-4685  MHz  band  is  important  for 
the  telecommunications  industry.  The 
record  in  PR  Docket  93-253  indicates 
that  small  businesses  have  not  become 
major  participants  in 
telecommunications.  The  record  in  that 
docket  also  shows  that  small  businesses 
have  particular  difficulties  obtaining 
capital.  As  discussed  in  the  Second 
NPRM,  it  appears  that  installment 
payments  may  have  been  more  effective 
than  bidding  credits  in  attracting  capital 
in  the  regional  narrowband  PCS  auction, 
possibly  because  installment  payments 
shift  some  of  the  financial  risk  of  future 
failure  to  the  Government.  Therefore, 
the  Commission  adopts  installment 
payments  for  any  GWCS  licensee 
meeting  the  definition  of  a  small 
business. 

40.  Under  this  approach,  small 
business  licensees  may  elect  to  pay  their 
winning  bid  amount  (less  upfront 
payments)  in  installments  over  the  ten 
year  term  of  the  license,  with  interest 
charges  to  be  frxed  at  the  time  of 
Ucensing  at  a  rate  equal  to  the  rate  for 
ten  year  U.S.  Treasury  obUgations  plus 
2.5  percent.  Installment  pa3maents 
would  be  due  quarterly  on  the 
anniversary  of  the  day  the  license  was 
granted.  Timely  payment  of  all 
installments  would  be  a  condition  of  the 
license  grant  and  failure  to  make  such 
timely  payments  would  be  groimds  for    • 
revocation  of  the  license. 

41.  The  Commission  also  addpts 
additional  payment  preferences  to 
further  reduce  the  capital  needs  of  small 
businesses.  Small  business  licensees 
will  be  permitted  to  make  interest-only 
installment  payments  diu-ing  the  first 
two  years  of  the  license.  The 
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Conunission  also  reduces  down 
payments  for  small  businesses  to  5 
percent  of  the  winning  bid  due  five  days 
after  the  auction  closes  and  the 
remaining  5  percent  down  payment  due 
five  days  after  Public  Notice  that  the 
Ucense  is  ready  for  grant. 

42.  The  Second  NPflM next  proposed 
a  25  percent  bidding  credit  on  one  of  the 
five  proposed  spectrum  blocks  for  small 
businesses  owned  by  women  and 
minorities.  These  bidding  credits  would 
be  available  exclusively  to  minority  and 
women-owned  businesses.  The 
Commission  also  proposed  installment 
payments  for  these  entities  and  sought 
comment  on  whether  installment 
payments  should  also  be  available  for 
small  businesses.  The  Commission  did 
not  beUeve  that  special  preferences  were 
needed  to  ensure  adequate  participation 
of  rurcd  telephone  companies  in  the 
provision  of  services  in  this  spectrum, 
in  view  of  the  imcertainty  concerning 
what  specific  uses  may  emerge  in  this 
band,  the  potential  prices  that  licenses 
may  bring,  the  effects  of  provisions  for 
partitioning  or  leasing  spectrum,  and 
the  advantages  of  inciunbency  and 
economies  of  scale  that  may  already 
benefit  rural  telephone  companies.  The 
Second  NPRM  sought  comment  on  this 
analysis. 

43.  The  Commission  adopts  a  10 
percent  bidding  credit  for  small 
businesses.  As  discussed  above,  the 
Commission  is  adopting  installment 
payments  for  small  business  bidders 
and  the  small  EA  geographic  hcensing 
areas.  In  the  Commission's  judgment, 
these  and  other  provisions  of  the 
Ucensing  and  auction  rules  should 
ensure  that  small  businesses,  including 
small  businesses  owned  by  women  and 
minorities,  vdll  be  able  to  participate 
effectively  in  obtaining  GWCS  licenses, 
whether  or  not  those  licenses  are 
auctioned. 

44.  The  Commission  next  considers 
transfer  restrictions  and  imjust 
enrichment  provisions.  Restrictions  on 
the  transfer  or  assignment  of  licenses 
acquired  by  designated  entities  are 
intended  to  promote  the  Congressional 
intent  that  designated  entities  be 
permitted  to  participate  in  the  provision 
of  spectrum-based  services,  not  simply 
to  profit  from  trafficking  in  licenses 
acquired  with  the  help  of  bidding 
preferences.  The  Commission  adopts  the 
proposal  contained  in  the  Second 
NPRM.  Specifically,  the  Commission 
adopts  a  payment  requirement  on 
transfers  of  such  licenses  to  entities  that 
are  not  small  businesses.  Small 
businesses  seeking  to  transfer  a  license 
to  an  entity  that  is  not  owned  by  women 
or  minorities  would  be  required  to 
reimburse  the  government  for  the 


amount  of  the  bidding  credit,  plus 
interest  at  the  rate  imposed  for 
installment  financing  at  the  time  the 
license  was  awarded,  before  the  transfer 
would  be  permitted.  The  amount  of  the 
penalty  would bereduced  over  time  so 
that  a  transfer  in  tiie  first  two  years  of 
the  Ucense  would  result  in  a  payment  of 
100  percent  of  the  value  of  the  bidding 
credit;  in  year  three  of  the  Ucense  term 
the  payment  would  be  75  percent;  in 
year  four  the  penalty  would  be  50 
percent  and  in  year  five  the  payment 
would  be  25  percent,  after  which  there 
would  be  no  payment. 

45.  Qa  the  issue  of  rural  telephone 
company  partitions,  the  Commission,  in 
the  Second  NPRM,  proposed  to  permit 
partitioning  of  MTA-based  licenses,  to 
permit  Ucensees  to  lease  the  rights  to 
operate  a  GWCS  system  within.portions 
of  their  geographic  service  area  or 
transfer  their  Ucense  to  partition  their 
service  areas  geographicaUy,  allovsring 
another  party  to  be  Ucensed  in  the 
partitioned  area,  subject  to  Commission 
approval.  The  Commission  elects  to 
adopt  partitioning  procedures  similar  to 
those  used  for  cellular  hcenses  and 
adopted  for  broadband  PCS  Ucenses. 

46.  The  Second  NPflM  next  sought 
comment  on  whether  to  designate  one  5 
MHz  spectrum  block  as  an 
"entrepreneurs' "  block.  The 
Commission  also  invited  comment  on 
how  eUgibiUty  for  such  a  block  should 
be  defined.  The  Commission  declines  to 
adopt  an  entrepreneur's  block  for  this 
band,  based  on  our  beUef  that  bidding 
credits,  installment  payment  options, 
and  the  other  approaches  also  adopted 
will  generate  sufficient  incentives  to 
encourage  participation  in  GWCS 
Ucensing.  Unlike  a  set-aside,  they  also 
should  not  generate  the  risk  of 
inefficient  use  of  the  4660-4685  MHz 
spectrum  and  of  dampening  incentives 
for  innovation. 

Technical  Rules 

47.  The  Second  NPRM  proposed 
general  and  minimal  technical 
restrictions  that  are  based  on  the  PCS 
rules.  Specifically,  the  Commission 
proposed  to  limit  the  field  strength  at 
Ucensees^  service  area  boimdaries  to  55 
dBu  unless  licensees  operating  in 
adjacent  areas  agree  to  higher  field 
strengths  along  their  mutual  border.^ 
The  Commission  stated  that  licensees 
would  be  expected  to  coordinate  their 
operations  at  the  service  area 
boundaries.  The  Second  NPRM  further 
stated  that  the  Commission  would 


^The  minimum  field  strength  required  for  a  good 
quality  service  for  mobile  reception  in  an  urban 
environment  is  35  dBu  (CCIR  Report  358-5)  and  the 
proposed  55  dBu  field  strength  limit  allows  20  dB 
additional  for  location  variability. 


encourage  Ucensees  to  resolve  adjacent 
channel  interference  problems.  The 
Commission  did,  however,  propose  to 
require  licensees  to  attenuate  the  power 
below  the  transmitter  power  (P)  by  at 
least  43  plus  10logio(P)  or  80  decibels, 
whichever  is  less,  for  any  emissionat 
the  edges  of  the  4660-^685  MHz  band. 
Comments  were  requested  on  these 
proposals  and  any  other  technical  rules 
that  commenters  beUeved  appropriate. 

48.  Based  on  the  record,  tne 
Commission  adopts  the  technical  rules 
as  proposed  in  the  Second  NPRM.  The 
PCS-based  technical  rules  appear  to  be 
the  best  available  rules  to  govern  the 
flexible  GWCS  designation.  However, 
the  Commission  recognizes  that  the 
technical  rules  may  need  to  be  adjusted 
to  suit  the  needs  of  the  eventual 
Ucensees.  The  rules  also  anticipate  that 
Ucensees  wiU  in  the  first  instance  seek 
to  resolve  interference  problems  among 
themselves. 

License  Term 

49.  The  Second  NPflM  noted  that  the 
Communications  Act  allows  the 
Commission  to  estabUsb  a  Ucense  term 
of  up  to  10  years,  except  for  television 
or  radio  broadcasting  stations,  which 
may  have  a  Ucense  term  of  up  to  5  and 

7  years,  respectively.  For  services  inthe 
4660-^885  MHz  band,  the  Second 
NPRM  proposed  to  estabU^a  Ucense 
term  of  10  years,  with  a  reouval 
expectancy  similar  to  that  of  PCS  and 
cellular  telephone  licensees.  The 
Second  NPflM  indicated  that  this 
relatively  long  license  term,  combined 
vdth  a  high  renewal  expectancy,  should 
help  provide  a  stable  regulatory 
environment  that  will  be  attractive  to 
investors  and,  thereby,  encoiu-age 
development  of  this  new  frequency 
band.  The  Commission  noted,  however, 
that  commenters  had  proposed  using 
this  band  for  auxiUary  broadcast  service 
and  the  statute  requires  that  the  term  of 
any  license  for  the  operation  of  any 
auxiUary  broadcast  station  or  equipment 
must  be  concurrent  with  the  term  of  the 
license  for  such  primary  television 
station.  Therefore,  the  Second  NPRM 
asked  that  commenters  address  whether 
the  Commission  should  allow  differing 
license  terms  in  this  band.  The 
Commission  finds  that  the  statutory 
provision  that  requires  a  shorter  license 
term  will  generally  not  apply,  expect  in 
the  case  of  an  appUcant  seeking  to  use 
GWCS  for  auxiliary  broadcast  use  by  a 
single  station,  within  the  meaning  of 
Section  307(c). 

Construction  Requirements 

50.  The  Commission,  in  the  Second 
NPRM,  acknowledged  that  the  very 
wide  array  of  potential  services  that 
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could  be  offered  in  this  band  makes  it 
difficult  to  develop  construction 
requirements  that  can  be  applied  fairly 
and  equitably,  without  skewing  the 
workings  of  the  market.  The 
Commission  also  recognized  our 
responsibility  to  ensure  that  the 
spectrum  we  assign  is  used  effectively. 
Therefore,  the  Second  NPRM  proposed, 
and  the  Commission  now  adopts,  rules 
that  would  require  build-out  rules 
modeled  on  those  adopted  for 
broadband  PCS.  Specifically,  these  rules 
will  require  that  within  five  years 
licensees  in  this  band  offer  service  to 
one-third  of  the  population  in  the  area 
in  which  they  are  licensed,  and  to  serve 
two-thirds  within  ten  years  of  being 
licensed.  The  Commission  will  also 
consider  waivers  or  modification  of 
these  rules  based  on  demonstrations 
that  the  spectrum  is  being  used 
efficiently,  not  warehoused  or 
stockpiled. 

Regulatory  Status 

51.  The  Communications  Act  and 
Commission  rules  often  apply  differing 
reqvdrements  based  on  the  type  of 
service  and  the  regulatory  status  of 
licensees.  The  new  GWCS  category  for 
the  4660-4685  band  would  allow 
hcensees  to  provide  a  variety  or 
combination  of  Fixed  and  Mobile 
services.  Under  this  service,  both  Fixed 
and  Mobile  applications  would  be 
permitted  and  an  individual  licensee 
could  provide  a  number  of  Fixed  and 
Mobile  services,  hi  the  Second  NPRM, 
the  Commission  observed  that  it  may  be 
difficult  to  determine  the  regulatory 
status  of  GWCS  hcensees.  The 
Commission  proposed  to  rely  on 
applicants  to  identify  specifically  the 
type  of  service  or  services  they  intend 
to  provide,  and  require  them  to  include 
sufficient  detail  to  enable  the 
Commission  to  determine  if  the  service 
will  be  Fixed  or  Mobile,  and  whether  it 
will  be  offered  as  a  commercial  mobile 
radio  service,  a  private  mobile  radio 
service,  a  common  carrier  Fixed  service, 
or  a  private  Fixed  service.  Comment  was 
requested  on  the  most  efficient  manner 
in  which  to  administer  the  requirements 
of  the  Communications  Act  and  the 
Commission's  Rules,  and  grant  hcensees 
as  much  operational  flexibihty  as 
possible.  The  Commission  also  solicited 
comments  on  whether  to  develop  a  new 
apphcation  long  form  for  this  general 
allocation  or  require  an  applicant  to  be 
responsible  for  filing  the  appropriate 
Ucense  application  based  upon  the 
nat\ire  of  the  service  designated  by  the 
applicant.  Commenters  were  asked  to 
address  whether  it  is  necessary  for  the 
Commission  to  require  licensees  to 
notify  the  Commission  if  they  change 


the  type  of  service  offered  using  some  or 
all  of  their  Ucensed  spectrum  even 
though  the  new  use  would  be 
permissible  under  the  Commission's 
ndes. 

52.  The  Commission  adopts  the 
proposed  approach  of  relying  on 
apphcants  to  identify  the  type  of  GWCS 
service  or  services  each  will  provide, 
with  sufficient  detail  to  enable  the 
Commission  to  determine  the 
apphcant's  regulatory  status.  The 
proposed  added  step  would  usually  be 
unnecessary  and  would  tend  to  delay 
the  offering  of  new  services.  The 
Commission  beUeves  that  it  would  be  in 
the  public  interest  to  develop  an 
apphcation  form  for  the  new  service.  To 
clarify  and  simphfy  the  regulatory  status 
of  hcensees,  the  Commission  also 
adopts  a  {H'esumption  that  GWCS 
hcenses  are  providing  fixed  common 
carrier  services,  which  appears  from  the 
record  to  be  the  most  likely  and 
common  use  of  this  spectrum.  This 
presumption  may  be  rebutted  by  an 
appropriate  showing.  The  Commission 
delegates  to  the  Wireless 
Telecommimications  Bureau  authority 
to  develop  forms  appropriate  to  collect 
this  data,  and  to  monitor  changes  in 
hcensee  status. 

Licensing  Issues 

53.  The  Second  NPRM  requested 
comment  on  whether  the  Commission  is 
required  or  should  find  that  it  is  in  the 
public  interest  to  adopt  additional 
hcensing  rules  in  order  to  comply  with 
the  statutory  requirement  that  we  adopt 
assignment  rules  before  August  10, 
1995.  The  Commission  finds  it 
uimecessary  at  present  to  adopt 
additional  ficense  rules  for  GWCS.  The 
Commission  will  follow  the  statutory 
provisions  of  Section  309(d)  for  public 
notice  and  other  requirements.  With 
respect  to  other  hcensing  issues,  the 
Conunission  will  consider  whether  any 
additional  rules  are  necessary,  and  what 
form  those  rules  should  take,  after  we 
have  proceeded  vn\h  the  apphcation 
and  licensing  process.  The  Commission 
should  at  that  time  have  a  more  detailed 
imderstanding  of  the  services  licensees 
intend  to  provide  and  their  regulatory 
status. 

Final  Regulatory  Flexibility  Analysis 

54.  Piusuant  to  the  Regulatory 
Flexibihty  Act  of  1980,  5  U.S.C.  605,  it 
is  certified  that  this  decision  will  have 
an  impact  on  small  entities  interested  in 
operating  on  the  4660-4685  MHz  band. 
As  detailed  in  the  full  text  of  the  Second 
Report  and  Order,  the  Commission  has 
attempted,  wherever  possible  within  the 
statutory  constraints,  to  establish 
regulations  which,  to  the  extent 


possible,  minimize  the  burdens  on  such 
small  businesses  while  providing 
maximum  flexibihty.  The  full  text  of  the 
Commission's  final  regulatory  flexibihty 

analysis  may  be  found  in  paragraph 

of  the  full  text  of  this  decision. 

Ordering  Clauses 

55.  Accordingly,  IT  IS  ORDERED  that 
Part  26  of  the  Commission's  Rules  is 
added  as  set  forth  below.  This  action  is 
taken  pursuant  to  Sections  4(i)  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  §§  154{i) 
and  303(r). 

56.  IT  IS  FURTHER  ORDERED  that 
the  rule  changes  made  herein  WILL 
BECOME  EFFECTIVE  at  the  time  of 
their  pubhcation  in  the  Federal 
Register.  ^° 

List  of  Subjects 

47  CFR  Part  1 

Telecommimications. 
47  CFR  Part  26 

General  wireless  communications 
service. 

Federal  Communications  Commission. 
William  F.  Canton, 

Acting  Secretary. 

Rule  Changes 

Parti  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151, 154,  303,  and 
309{j)  unless  otherwise  noted. 

2.  New  paragraph  (a)(8)  is  added  to 
Section  1.2102  to  read  as  follows: 

§  1 .21 02    Eligibility  of  applications  for 
competitive  bidding. 

(a)*  *  • 

(8)  General  Wireless  Communications 
Service  (GWCS)  (see  Part  26  of  this 
chapter). 


Part  26  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  added  to 
read  as  follows: 


'"This  Order  is  adopted  pursuant  to  a  statutory 
requirement  that  the  Commission,  by  August  9, 
1995.  allocate  and  establish  licensing  rules  for  50 
megahertz  of  spectrum  that  was  transferred  from 
Federal  Government  to  private  sector  use.  as 
required  by  the  Budget  Act  Thus,  there  is  good 
cause  to  order  the  rule  changes  publication.  See  5 
U.S.C.  §  553(d)(3). 
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PART  26— GENERAL  WIRELESS 
COMMUNICATIONS  SERVICE 

Subpart  A— Qaneral  Information 

26.1  Basis  and  purpose. 

26.2  Other  applicable  rule  parts. 

26.3  Permissible  commtm ications. 

26.4  Terms  and  definiUons. 

Subpart  B— Applications  and  LIcani 

26.11  Initial  authorization. 

26.12  Eligibility. 

26.13  License  period. 

26.14  Criteria  for  comparative  renewal 
proceedings. 

Subpart  C— Technical  Standarda  . 

26.51  Equipment  authorization. 

26.52  RF  hazards. 

26.53  Emission  limits. 

26.54  Frequency  stability. 

26.55  Field  strength  limits. 

Subpart  D— Miscellaneous 

26.101  MulUple  ownership  restrictions. 

26.102  Service  areas. 

26.103  Frequencies. 

26.104  Construction  requirements. 

Subpart  E— Competitive  Bidding 
Procedures  for  GWCS 

26.201  GWCS  subject  to  competitive 
bidding. 

26.202  Competitive  bidding  design  for 
GWCS  licensing. 

26.203  Competitive  bidding  mechanisms. 

26.204  Withdrawal,  default  and 
disqualification  penalties. 

26.205  Bidding  application  (FCC  Form  175 
and  175-S  Short-Form. 

26.206  Submission  of  upfront  fmyments 
and  down  payments. 

26.207  Long  form  applications. 

26.208  License  grant,  denial,  default,  and 
disqualification. 

26.209  Eligibility  for  partitioned  licenses. 

26.210  Provisions  for  small  businesses. 

Subpart  F — Application,  Licensing,  and 
Processing  Rules  for  GWCS 

26.301  Authorization  required. 

26.302  Eligibility. 

26.303  Formal  and  informal  applications. 

26.304  Filing  of  GWCS  applications,  fees, 
and  numbers  of  copies. 

26.305  Standard  application  forms  and 
permissive  changes  or  minor 
modifications  for  the  General  Wireless 
Communications  Service. 

26.306  Miscellaneous  forms. 

26.307  General  application  requirements. 

26. 308  Technical  content  of  applications; 
maintenance  of  list  of  station  locations. 

26.309  Station  antenna  structiues. 

26.310  Waiver  of  rules. 

26.311  Defective  applications. 

26.312  Inconsistent  or  conflicting 
applications. 

26.313  Amendment  of  application  for 
General  Wireless  Communications 
Service  filed  on  FCC  Form  175. 

26.314  Amendment  of  applications  for 
General  Wireless  Communications 
Service  (other  than  applications  filed  on 
FCC  Form  175). 


26.315  Application  for  temporary 
authorizations. 

26.316  Receipt  of  apphcation;  apphcations 
in  the  General  Wireless  Communications 
Service  filed  on  FCC  Form  175  and  other 
applications  in  the  GWCS. 

26.317  Public  notice  period. 

26.318  Dismissal  and  return  of  applications. 

26.319  Ownership  changes  and  agreements 
to  amend  or  to  dismiss  applications  or 


26.320  Opposition  to  apphcations. 

26.321  Mutually  exclusive  applications. 

26.322  Consideration  of  applications. 

26.323  Post-auction  divestitures. 

26.324  Transfer  of  control  or  assignment  of 
station  authorization. 

26.325  Extension  oftime  to  complete 
construction. 

26.326  Termination  of  authorization. 

Authority:  47  U.S.C  Sections  154,  301, 
302,  303,  309  and  332,  unless  otherwise 
noted. 

Subpart  A— General  Infonnation 

S26.1    Basis  and  purpoae. 

This  section  contains  the  statutory 
basis  for  this  part  of  the  rules  and 
provides  the  purpose  for  which  this  part 
is  issued. 

(a)  Basis.  The  rules  for  the  general 
wireless  communications  service 
(GWCS)  in  this  part  are  promulgated 
under  the  provisions  of  the 
Commimications  Act  of  1934,  as 
amended,  that  vests  authority  in  the 
Federal  Communications  Commission 
to  regulate  radio  transmission  and  to 
issue  licenses  for  stations. 

(b)  Purpose.  This  part  states  the 
conditions  imder  which  portions  of  the 
radio  spectrum  are  made  available  and 
hcensed  for  GWCS. 

(c)  Scope.  The  rules  in  this  part  apply 
only  to  stations  authorized  under  this 
part. 

§  26.2    Other  applicable  rule  parts. 

Other  FCC  rule  parts  applicable  to 
licensees  in  the  general  wireless 
communications  service  include  the 
following: 

(a)  Part  0.  This  part  describes  "the 
Commission's  organization  and 
delegations  of  authority.  Part  0  of  this 
chapter  also  hsts  available  Commission 
pubhcations,  standards  and  procedures 
for  access  to  Commission  records,  and 
location  of  Commission  Field  Offices. 

(b)  Part  1.  This  part  includes  rules  of 
practice  and  procedure  for  license 
applications,  adjudicatory  proceedings, 
procedures  for  reconsideration  and 
review  of  the  Commission's  actions; 
provisions  concerning  violation  notices 
and  forfeiture  proceedings;  and  the 
environmental  requirements  that,  if 
applicable,  must  be  complied  with  prior 
to  the  initiation  of  construction. 

(c)  Part  2.  This  part  contains  the  Table 
of  Frequency  Allocations  and  special 


requirements  in  international 
regulations,  recommendations, 
agreements,  treaties.  This  part  also 
contains  standards  and  procedures 
concerning  the  marketing  and 
importation  of  radio  frequency  devices, 
and  for  obtaining  equipment 
authorization. : 

(d)  Part  5.  This  part  contains  rules 
prescribing  the  manner  in  which  parts 
of  the  radio  frequency  sp>ectrum  may  be 
made  available  for  experimentation. 

(e)  Part  17.  This  part  contains 
requirements  for  construction,  marking 
and  hghtingof  anteiuia  towers. 

(0  Part  68.  This  part  contains 
technical  standards  for  connection  of 
tenninal  equipment  to  the  telephone 
network. 

$26.3    Parmissit)!*  conMnunioatlonai 

GWCS  hcensees  may  provide  any 
fixed  or  mobile  commimications  service- 
on  their  assigned  spectrum. 
Broadcasting  services,  Radiolocation 
services  and  satelhte  services  as  defined 
in  §  2.1  of  this  chapter  are  prohibited. 

S  20.4    Terms  and  definitions. 

Assigned  frequency.  The  center  of  the 
frequency  band  assigned  to  a  station. 

Authorized  bandwidth.  The 
maximum  width  of  the  band  of 
frequencies  permitted  to  be  used  by  a 
station.  This  is  normally  considered  to 
be  the  necessary  or  occupied 
bandwidth,  whichever  is  greater. 

Average  terrain.  The  average  elevation 
of  terrain  between  3  and  16  kilometers 
from  the  antenna  site. 

Effective  radiated  power  (e.r.p.)  (in  a 
given  direction).  The  product  of  the 
power  supplied  to  the  antenna  and  its 
gain  relative  to  a  half-wave  dipole  in  a 
given  direction. 

Equivalent  isotropically  radiated 
power  (e.i.r.p.).  The  product  of  the 
power  supplied  to  the  antenna  and  the 
antenna  gain  in  a  given  direction 
relative  to  an  isotropic  antenna. 

Fixed  service.  A  radio  communication 
service  between  specified  fixed  points. 

Fixed  station.  A  station  in  the  fixed 
service. 

Gross  revenues.  Gross  revenues  shall 
mean  all  income  received  by  an  entity, 
whether  earned  or  passive,  before  any 
deductions  are  made  for  costs  of  doing 
business  (e.g.  cost  of  goods  sold),  as 
evidenced  by  audited  financial 
statements  for  the  relevant  number  of 
calendar  years  preceding  January  1, 
1994,  or,  if  audited  financial  statements 
were  not  prepared  on  a  calendar-year 
basis,  for  the  most  recently  completed 
fiscal  years  preceding  the  filing  of  the 
applicant's  short-form  application 
(Form  175).  For  applications  filed  after 
December  31, 1995,  gross  revenues  shall 
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be  evidenced  by  audited  financial 
statements  for  the  preceding  relevant 
number  of  calendar  or  fiscal  years.  If  an 
entity  was  not  in  existence  for  all  or  part 
of  the  relevant  period,  gross  revenues 
shall  be  evidenced  by  the  audited 
financial  statements  of  the  entity's 
predecessor-in-interest  or,  if  there  is  no 
identifiable  predecessor-in-interest, 
unaudited  financial  statements  certified 
by  the  applicant  as  accurate. 

Land  mobile  service.  A  mobile  service 
between  base  stations  and  land  mobile 
stations,  or  between  land  mobile 
stations. 

Land  mobile  station.  A  mobile  station 
in  the  land  mobile  service  capable  of 
surface  movement  within  the 
geographic  limits  of  a  country  or 
continent. 

Land  station.  A  station  in  the  mobile 
service  not  intended  to  be  used  while  in 
motion. 

Mobile  service.  A  radio 
commimication  service  between  mobile 
and  land  stations,  or  between  mobile 
stations. 

Mobile  station.  A  station  in  the 
mobile  service  intended  to  be  used 
while  in  motion  or  during  halts  at 
xmspecified  points. 

mtional  Geodetic  Reference  System 
(NGRS):  The  name  given  to  all  geodetic 
control  data  contained  in  the  National 
Geodetic  Siuvey  (NGS)  data  base. 
(Source;  National  Geodetic  Survey,  U.S. 
Department  of  Commerce) 

Rural  telephone  company.  A  rural 
telephone  company  is  a  local  exchange 
carrier  having  100,000  or  fewer  access 
lines,  including  all  affiliates. 

Small  business:  consortium  of  small 
businesses. 

(1)  A  small  business  is  an  entity  that, 
together  with  its  affiliates  and  persons 
or  entities  that  hold  interest  in  such 
entity  and  their  affiliates,  has  average 
aimual  gross  revenues  that  are  not  more 
than  $40  million  for  the  preceding  three 
years. 

(2)  A  small  business  consortium  is  a 
conglomerate  organization  formed  as  a 
joint  venture  between  or  among 
mutually-independent  business  firms, 
each  of  which  individually  satisfies  the 
definition  of  a  small  business. 

Total  assets.  Total  assets  shall  mean 
the  book  value  (except  where  generally 
accepted  accounting  principles  (GAAP) 
require  market  valuation)  of  all  property 
owned  by  an  entity,  whether  real  or 
personal,  tangible  or  intangible,  as 
evidenced  by  the  most  recent  audited 
financial  statements. 

Subpart  B— Applications  and  Licenses 

§  26.1 1    initial  authorization. 

(a)  An  applicant  must  file  an 
application  for  an  initial  authorization 


in  each  market  and  frequency  block 
desired. 

(b)  Blanket  hcenses  are  granted  for 
each  market  and  frequency  block. 
Applications  for  individual  sites  are  not 
required  and  will  not  be  accepted. 

f26.12    Eilgibiiity. 

Any  entity,  other  than  those 
precluded  by  section  310  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §  310,  is  eligible  to 
hold  a  license  under  this  part. 

§26.13    UcenMpMiod. 

Licenses  for  service  areas  will  be 
granted  for  ten  year  terms  fi-om  the  date 
of  original  issuance  or  renewal. 

S  26. 1 4    Critaria  for  eomparativa  renewal 
proceedlnga. 

A  renewal  applicant  involved  in  a 
comparative  renewal  proceeding  shall 
receive  a  preference,  commonly  referred 
to  as  a  renewal  expectancy,  which  is  the 
most  important  comparative  factor  to  be 
considered  in  the  proceeding,  if  its  past 
record  for  the  relevant  license  period 
demonstrates  that  the  renewal 
applicant: 

fa)  Has  provided  "substantial"  service 
during  its  past  Ucense  term. 
"Substantial"  service  is  defined  as 
service  which  is  sound,  favorable,  and 
substantially  above  a  level  of  mediocre 
service  which  might  just  minimally 
warrant  renewal;  and 

(b)  Has  substantially  complied  with 
applicable  Commission  rules,  policies 
and  the  Conununications  Act. 

Subpart  C— Technical  Standards 

§  26.51    Equipment  auttiorization. 

(a)  Each  transmitter  utilized  for 
operation  under  this  part  and  each 
transmitter  marketed,  as  set  forth  in 

§  2.803  of  this  chapter,  must  be  of  a  type 
that  has  been  authorized  by  the 
Commission  under  its  type  acceptance 
procedure. 

(b)  The  Commission  periodically 
publishes  a  list  of  type  accepted 
equipment,  entitled  "Radio  Equipment 
List,  Equipment  Accepted  for 
Licensing."  Copies  of  this  list  are 
available  for  public  reference  at  the 
Conunission's  offices  in  Washington, 
D.C.,  at  each  of  its  field  offices,  and  may 
be  ordered  from  its  copy  contractor. 

(c)  Any  manufacturer  of  radio 
transmitting  equipment  to  be  used  in 
these  services  may  request  equipment 
authorization  following  the  procedures 
set  forth  in  Subpart  J  of  part  2  of  this 
chapter.  Equipment  authorization  for  an 
individual  transmitter  may  be  requested 
by  an  appUcant  for  a  station 
authorization  by  following  the 
procedures  set  forth  in  part  2  of  this 


chapter.  Such  equipment  if  approved  or 
accepted  will  not  normally  be  included 
in  the  Commission's  Radio  Equipment 
List  but  will  be  individually  enumerated 
on  the  station  authorization. 

(d)  Applicants  for  type  acceptance  of 
transmitters  that  operate  in  these 
services  must  determine  that  the 
equipment  compUes  with  TFKE  C95.1- 
1991,  (ANSI/IEEE  C95. 1-1991),  "IEEE 
Standards  for  Safety  Levels  with 
Respect  to  Human  Exposiue  to  Radio 
Frequency  Electromagnetic  Fields,  3 
kHz  to  300  GHz"  as  measured  using 
methods  specified  in  TRRF.  C95. 3-1991, 
(ANSI/IEEE  C95. 3-1991), 
"Recommended  Practice  for  the 
Measurement  of  Potentially  Hazardous 
Electromagnetic  Fields — RF  and 
Microwave."  The  appUcant  for  type 
acceptance  is  required  to  submit  a 
statement  affirming  that  the  equipment 
compUes  with  these  standards  as 
measiured  by  an  approved  method  and 
to  maintain  a  record  showing  the  basis 
for  the  statement  of  compliance  with 
IEEE  C.95.1-1991.  (See  §  26.52  for 
availability  of  IEEE  standards.) 

§26.52    RFiiazards. 

(a)  Licensees  and  manufacturers  are 
required  to  ensure  that  their  facilities 
and  equipment  comply  with  IEEE 
C95. 1-1991.  Measurement  methods  are 
specified  in  IEEE  C95.3-1991.  Copies  of 
these  standards  are  available  fi'om  IEEE 
Standards  Board,  445  Hoes  Lane,  P.O. 
Box  1331,  Piscataway,  NJ  08855-1331. 
Telephone:  1-800-678-4333.  The  limits 
for  both  "controlled"  and 
"imcontrolled"  environments,  as 
defined  by  IEEE  C95. 1-1991,  will  apply 
to  all  GWCS  base  and  mobile  stations, 
as  appropriate.  The  application  for 
equipment  authorization  must  contain  a 
statement  confirming  compliance  with 
IEEE  C95.1-1991.  Technical  information 
showing  the  basis  for  this  statement 
must  be  submitted  to  the  Commission 
upon  request. 

(b)  GWCS  hand-held  devices  whose 
maximum  radiated  power  is  100 
milliwatts  or  less  are  not  required  to  be 
evaluated  for  compliance  with  ANSI/ 
IEEE  SAR  (specific  absorption  rate) 
requirements,  as  long  as  2.5  cm 
separation  distance  is  maintained 
between  the  radiating  structure  and  the 
body  of  the  user.  (The  ANSI/IEEE 
standard  uses  the  term  "radiated 
power,"  meaning  input  power  to  the 
antenna.) 

(c)  For  further  information  on  the 
Commission's  environmental  rules  see 
§§  1.1301  through  1.1319  of  this 
chapter. 
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Bureau  of  Economic  Analysis, 
Department  of  Commerce,  referred  to  as 
"EAs"  and  three  additional  EA-like 
service  areas:  Guam  and  the  Northern 
Mariana  Islands  (combined  as  one 
service  area),  Puerto  Rico  and  the 
United  States  Virgin  Islands  (combined 
as  one  service  area),  and  American 
Samoa. 

(a)  Economic  Areas.  Codes  from  001 
to  172  are  assigned  to  the  EAs  in 
approximate  geographic  order, 
beginning  with  001  in  northern  Maine, 
continuing  south  to  Florida,  then  north 
to  the  Great  Lakes,  and  continuing  in  a 
serpentine  pattern  to  the  West  Coast. 
Except  for  the  Western  Oklahoma  EA 
(126),  the  Northern  Michigan  EA  (058), 
and  the  17  EAs  that  mainly  correspond 
to  consolidated  metropolitan  statistical 
areas  (CMSAs),  each  EA  is  named  for 
the  metropolitan  area  or  city  that  is  the 
node  of  its  largest  component  economic 
area  (CEA)  and  that  is  usually,  but  not 
always,  the  largest  metropoUtan  area  or 
city  in  the  EA.  Each  CEA  consists  of  a 
single  economic  node  and  the 
surrounding  counties  that  are 
economically  related  to  the  node.  The 
following  list  provides  EA  codes  and 


§26.53    Emission  limit*. 

(a)  The  power  of  any  emission  at  the 
edges  of  the  4660-4685  MHz  band  shall 
be  attenuated  below  the  transmitter 
power  (P)  by  at  least  43  +  10  logio(P)  or 
80  decibels,  whichever  is  less. 

(b)  Compliance  with  these  provisions 
is  based  on  the  use  of  measurement 
instrumentation  employing  e  resolution 
bandwidth  of  1  MHz  or  greater. 
However,  in  the  1  MHz  bands 
immediately  outside  and  adjacent  to  the 
frequency  block  a  resolution  bandwidth 
of  at  least  one  percent  of  the  emission 
bandwidth  of  the  fundamental  emission 
of  the  transmitter  may  be  employed.  The 
emission  bandwidth  is  defined  as  the 
width  of  the  signal  between  two  points, 
one  below  the  carrier  center  frequency 
and  one  above  the  carrier  center 
frequency,  outside  of  which  all  emission 
are  attenuated  at  least  26  dB  below  the 
transmitter  power. 

(c)  When  measuring  the  emission 
limits,  the  nominal  carrier  frequency 
shall  be  adjusted  as  close  to  the  license's 
frequency  block  edges,  both  upper  and 
lower,  as  the  design  permits. 

(d)  The  measurements  of  emission 
power  can  be  expressed  in  peak  or 
average  values,  provided  that  they  are 
expressed  in  the  same  parameters  as  the 
transmission  power. 

(e)  When  an  emission  outside  of  the 
authorized  bandwidth  causes  harmful 
interference,  the  Commission  may,  at  its 
discretion,  require  greater  attenuation 
than  specified  in  this  section. 

§26.54    Frequency  stability. 

The  frequency  stability  shall  be 
sufficient  to  ensure  that  the 
fundamental  emission  stays  within  the 
authorized  frequency  block. 

§26.55    Reld  strengttt  limits. 

The  predicted  or  measured  median 
field  strength  at  any  location  on  the 
border  of  tihe  GWCS  service  area  shall 
not  exceed  55  dBu  unless  Ucensees 
operating  in  adjacent  areas  agree  to 
higher  field  strength  along  their  mutual 
borders. 

Subpart  D — Miscellaneous 

§26.101    Multiple  ownership  restrictions, 
(a)  GWCS  licensees  shall  not  have  an 
ownership  interest  in  more  than  three  of 
the  five,  5  megahertz  wide  channels 
available  in  any  geographic  area.  For 
purposes  of  this  restriction,  a  GWCS 
licensee  is: 

(1)  Any  institutional  investor,  as 
d^^ed  in  §  26.4,  with  an  ownership 
interest  of  ten  or  more  percent  in  a 
GWCS  license;  and 

(2)  Any  other  person  or  entity  vdth  an 
ownership  interest  of  five  or  more 
percent  in  a  GWCS  license. 


(b)  In  cases  where  a  party  had  indirect 
ownership,  through  an  interest  in  an 
intervening  entity  (or  entities)  that  has 
ownership  in  the  GWCS  license,  that 
indirect  ownership  shall  be  attributable 
if  the  percentages  of  ownership  at  each 
level,  multiplied  together,  equal  five  or 
more  percent  ownership  of  the  GWCS 
license,  except  that  if  the  ownership 
percentage  for  an  interest  in  any  link  in 
the  chain  exceeds  50  percent  or 
represents  actual  control,  it  shall  be 
treated  as  if  it  were  a  100  percent 
interest. 

Example.  Party  X  has  a  non-controlling 
ownership  interest  of  25  percent  in  Company 
Y,  which  in  turn  has  a  non-controlling 
ownership  interest  of  10  percent  in  Company 
Z,  the  GWCS  licensee.  Party  X's  effective 
ownership  interest  in  Company  Z  is  Party  X's 
ownership  interest  in  Company  Y  (25 
percent)  times  Company  Y's  ownership 
interest  in  Company  Z  (10  percent). 
Therefore,  Party  X's  effective  ownership 
interest  in  Company  Z  is  2.5  percent,  and  is 
not  attributable. 

(c)  Notwithstanding  paragraph  (b)  of 
this  section,  the  following  interests  shall 
not  constitute  attributable  ownership 
interests  for  purposes  of  paragraph  (a)  of 
this  section. 

(1)  A  limited  partnership  interest  held 
by  an  institutional  investor  (as  defined 
§  26.4)  where  the  limited  partner  is  not 
materially  involved,  directly  or 
indirectly,  in  the  management  or 
operation  of  the  GWCS  holdings  of  the 
partnership,  and  the  licensee  so 
certifies.  TTie  criteria  which  would 
assure  adequate  insulation  for  the 
ptirposes  of  this  certification  require: 

(i)  Prohibiting  limited  partners  from 
acting  as  employees  of  the  limited 
partnership  if  responsibilities  relate  to 
the  carrier  activities  of  the  licensee; 

(ii)  Barring  the  limited  partners  from 
serving  as  independent  contractors; 

(iii)  Restricting  communication 
among  limited  partners  and  the  general 
partner  regarding  day-to-day  activities 
of  the  licensee; 

(iv)  Empowering  the  general  partner 
to  veto  admissions  of  new  general 
partners; 

(v)  Restricting  the  circumstances  in 
which  the  limited  partners  can  remove 
the  general  partner; 

(vi)  Prohibiting  the  limited  partners 
from  providing  services  to  the 
partnership  relating  to  the  GWCS 
holdings  of  the  licensee;  and 

(vii)  Stating  that  the  limited  partners 
may  not  become  involved  in  the 
management  or  operation  of  the 
licensee. 

§  26.1 02    Service  areas. 

GWCS  service  areas  are  based  on 
Economic  Areas  developed  by  the 


names. 

Code  and  Name 

001  Bangor,  ME 

002  Portland,  ME 

003  Boston-Worcester-Lawrence- 
Lowell-Brockton,  MA-NH 

004  Buriington,  VT 

005  Albany-Schenectady-Troy,  NY 

006  Syracuse,  NY 

007  Rochester,  NY 

008  Buffalo-Niagara  Falls,  NY 

009  State  College,  PA 

010  New  York-No.  New  Jersey-Long 
Island,  NY-NJ-CT-PA 

Oil    Harrisburg-Lebanon-Carlisle,  PA 

012  Philadelphia- Wilmington-Atlantic 
City,  PA-NJ-DE-MD 

013  Washington-Baltimore,  DC-MD- 
VA-WV 

014  Salisbury.  MD 

015  Richmond-Petersburg,  VA 

016  Staunton,  VA 

017  Roanoke,  VA 

018  Greensboro- Winston-Salem-High 
Point,  NC 

019  Raleigh-Durham-Chapel  Hill,  NC 

020  Norfolk- Virginia  Beach-Newport 
News,  VA-NC 

021  Greensville,  NC 

022  Fayettesville,  NC 

023  Charlotte-Gastonia-Rock  Hill,  NC- 
SC 

024  Columbia,  SC 

025  Wilmington,  NC 

026  Charleston-North  Charleston,  SC 

027  Augusta- Aiken.  GA-SC 

028  Savannah,  GA 

029  Jacksonville.  FL 


JMI 
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030  Orlando.  FL 

031  Miami-Fort  Lauderdale,  FL 

032  Fort  Myers-Cape  Coral,  FL 

033  Sarasota-Bradenton,  FL 

034  Tampa-St.  Petersburg-Clearwater, 
FL 

035  Tallahassee,  FA 

036  Dothan,  AL 

037  Albany,  GA 

038  Macon,  GA 

039  Coliunbus,  GA-AL 

040  Atlanta,  GA 

041  Green  ville-Spartanbtug- Anderson, 
SC 

042  Asheville,  NC 

043  Chattanooga,  TN-GA 

044  Knoxville,  TN 

045  Johnson  City-Kingsport-Bristol, 
TN-VA 

046  Hickory-Morganton,  NC 

047  Lexington,  KY 

048  Charleston.  WV 

049  Cincinnati-Hamilton,  OH-KY-IN 

050  Dayton-Springfield,  OH 

051  Columbus,  OH 

052  Wheeling.  WV-OH 

053  Pittsburgh,  PA 

054  Erie.  PA 

055  Cleveland-Akron,  OH 

056  Toledo.  OH 

057  Detroit-Ann  Arbor-Flint.  MI 

058  Northern  Michigan,  MI 

059  Green  Bay,  WI 

060  Appleton-Oshkosh-Neenah,  WI 

061  Traverse  City,  MI 

062  Grand  Rapids-Muskegon-Holland, 
MI 

063  Milwaukee-Racine,  WI 

064  Chicago-Gary-Kenosha,  IL-IN-WI 

065  Elkhart-Goshen,  IN 

066  Fort  Wayne,  IN 

067  Indianapolis,  IN  ' 

068  Champaign-Urbana,  IL 

069  Evansville-Henderson,  IN-KY 

070  Louisville,  KY-IN 

071  Nashville,  TN 

072  Paducah,KY 

073  Memphis,  TN-AR-4VIS 

074  Huntsville,  AL 

075  Tupelo,  MS 

076  Greenville,  MS 

077  Jackson,  MS 

078  Birmingham,  AL 

079  Montgomery,  AL 

080  Mobile.  AL 

081  Pensacola,  FL 

082  Biloxi-Gul^ort-Pascagoula,  MS 

083  New  Orleans,  LA 

084  Baton  Rouge.  LA 

085  Lafayette,  LA 

086  Lake  Charles.  LA 

087  Beaiunont-Port  Arthiu:.  TX 

088  Shreveport-Bossier  City,  LA 

089  Monroe,  LA 

090  Little  Rock-North  Little  Rock,  AR 

091  Fort  Smith,  AR-OK 

092  Fayetteville-Springdale-Rogers, 
AR 

093  Joplin,  MO 


094  Springfield,  MO 

095  Jonesboro,  AR 

096  St.  Louis.  MO-IL 

097  Springfield.  IL 

098  Colmnbia,  MO 

099  Kansas  City,  MO-KS 

100  Des  Moines,  lA 

101  Peoria-Pekin,  IL 

102  Davenport-Moline-Rock  Island, 
L\-IL 

103  Cedar  Rapids,  LA 

104  Madison,  WI 

105  La  Crosse,  WI-MN 

106  Rochester,  MN 

107  MinneapoUs-St.  Paul,  MN-WI 

108  Wausau,  WI 

109  Duluth-Superior,  MN-WI 

110  Grand  Forks,  ND-MN 

111  Mhiot.  ND 
.112  Bismarck,  ND 

113  Fargo-Moorhead,  ND-MN 

114  Aberdeen,  SD 

115  Rapid  City,  SD 

116  Sioux  Falls,  SD 

117  Sioux  aty.  L\-NE 

118  Omaha.  NE-L\ 

119  Lincoln.  NE 

120  Grand  Island,  NE 

121  North  Platte,  NE 

122  Wichita,  KS 

123  Topeka,  KS 

124  Tulsa,  OK 

125  Oklahoma  Gty,  OK 

126  Western  Oklahoma,  OK 

127  Dallas-Fort  Worth.  TX 

128  Abilene,  TX 

129  San  Angelo,  TX 

130  Austin-San  Marcos,  TX 

131  Houston-Galveston-Brazoria,  TX 

132  Corpus  Christi,  TX 

133  McAllen-Edinburg-Mission,  TX 

134  San  Antonio,  TX 

135  Odessa-Midland,  TX 

136  Hobbs.NM 

137  Lubbock.  TX 

138  Amarillo,  TX 

139  Santa  Fe,  NM 

140  Pueblo,  CO 

141  Denver-Boulder-Greeley,  CO 

142  Scottsbluff,  NE 

143  Casper,  WY 

144  Billings,  MT 

145  Great  Fallas,  MT 

146  Missoula,  MT 

147  Spokane,  WA 

148  Idaho  Falls,  ID 

149  Twin  Falls.  ID 

150  Boise  Qty.  ID 

151  Reno,  NV 

152  Salt  Lake  City-Ogden,  UT 

153  Las  Vegas,  NV-AZ 

154  Flagstaff,  AZ 

155  Farmington,  NM 

156  Albuquerque,  NM  » 

157  El  Paso,  TX 

158  Phoenix-Mesa,  AZ 

159  Tucson,  AZ 

160  Los  Angeles-Riverside-Orange 
County,  CA 


161  San  Diego,  CA 

162  Fresno.  CA 

163  San  Francisco-Oakland-San  Jose, 
CA 

164  Sacramento- Yolo,  CA 

165  Redding,  CA 

166  Eugene-Springfield,  OR 

167  Portland-Salem,  OR-WA      > 

168  Pendleton,  OR 

169  Richland-Kennewick-Pasco,  WA 

170  Seattle-Tacoma-Bremerton,  WA 

171  Anchorage,  AK 

172  Honolulu,  HI 

(b)  Other  eligible  areas  not  included 
in  the  Bureau  of  Economic  Analysis 's 
list  of  EAs  include:  Guam  and  the 
Northern  Mariana  Islands,  Puerto  Rico 
and  United  States  Virgin  Islands,  and 
American  Samoa. 

§26.103    Frequeneie*. 

The  following  fi'equencies  are 
available  for  GWCS  in  the  Economic 
Areas  and  other  areas  described  in 
§  26.102  as  shown  below. 

Channel  Block  and  Frequency  Band 

Block  A:  4660-4665  MHz 
Block  B:  4665-4670  MHz 
Block  C:  4670-4675  MHz 
Block  D:  4675-4680  MHz 
Block  E:  4680-4685  MHz 

§26.104    Construction  requirements. 

(a)  GWCS  licensees  shall  within  five 
years  of  initial  hcense  grant  date  offer 
service  to  one-third  of  the  population  in 
the  area  in  which  they  are  Ucensed. 
Licensees  shall  serve  two-thirds  of  the 
population  in  the  area  in  which  they  are 
licensed  within  ten  years  of  initial 
license  grant  date. 

(b)  In  demonstrating  compliance  with 
the  above  construction  requirements, 
Ucensees  must  base  their  calculations 
on  signal  field  strengths  that  ensure 
reliable  service  for  the  technology 
utiUzed.  Licensees  may  use  any  service 
radius  contoxu"  formula  developed  or 
generally  used  by  industry,  provided 
that  such  formula  is  based  on  the 
technical  characteristics  of  their  system. 

(c)  Upon  meeting  the  five  and  ten  year 
benchmarks  in  paragraph  (a)  of  this 
section,  licensees  shall  file  a  map  and 
other  supporting  documentation  that 
demonstrates  compliance  with  the 
geographic  area  or  population  coverage 
requirement.  Licensees  shall  file  a 
statement  indicating  commencement  of 
service.  The  filing  must  be  received  at 
thb  Commission  on  or  before  expiration 
of  the  relevant  period. 

(d)  If  the  sale  of  a  hcense  is  approved, 
the  new  licensee  is  held  to  the  original 
build-out  requirement. 

(e)  Failure  Dy  a  licensee  to  meet  the 
above  construction  requirements  may 
result  in  forfeiture  of  the  license  and 
ineligibility  to  regain  it. 
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Note  to  §  26.104:  Population-based 
construction  requirements  contained  in  this 
section  shall  be  based  on  the  1990  census. 

Subpart  E— Competitive  Bidding 
Procedures  for  GWCS 

§  26^1    GWCS  subiect  to  competlthw 
bidding. 

Mutually  exclusive  initial 
applications  to  provide  GWCS  service 
are  subject  to  ccnnpetitive  bidding 
procedvu'es.  The  general  competitive 
bidding  procedures  found  in  47  CFR 
Part  1,  Subpart  Q,  will  apply  unless 
othervrise  provided  in  this  part. 

§26.202    Competitive  bidding  design  for 
owes  licensing. 

(a)  The  Conunission  will  employ  the 
following  competitive  bidding  designs 
when  choosing  from  among  mutually 
exclusive  initied  applications  to  provide 
GWCS  service: 

(1)  Simultaneous  multiple  round 
actions 

(2)  Sequential  oral  auctions 

(b)  The  Commission  may  design  and 
test  alternative  procedures,  "rtie 
Commission  will  announce  by  Public 
Notice  before  each  auction  the 
competitive  bidding  design  to  be 
employed  in  a  particular  auction. 

(c)  the  Commission  may  use  single 
combined  auctions,  which  combine 
bidding  for  two  or  more  substitutable 
Ucenses  and  award  Ucenses  to  the 
highest  bidders  until  the  available 
licenses  are  exhausted.  This  technique 
may  be  used  in  conjunction  with  any 
type  of  auction. 

§26.203    Competitive  bidding  mechanisms. 

(a)  Sequencing.  The  Commission  will 
estabUsh  and  may  vary  the  sequence  in 
which  GWCS  licenses  will  be  auctioned. 

(b)  Reservation  price.  The 
Commission  may  establish  a  reservation 
price,  either  disclosed  or  undisclosed, 
below  which  a  license  subject  to  auction 
vrill  not  be  awarded. 

(c)  Minimum  bid  increments.  The 
Commission  may,  by  annoimcement 
before  or  during  an  auction,  require 
minimum  bid  increments  in  dollar  or 
percentage  terms.  The  Commission  may 
also  establish  by  Public  Notice  a 
suggested  opening  bid  or  a  minimum 
opening  bid  on  each  license. 

(d)  Stopping  rules.  The  Commission 
may  establish  stopping  rules  before  or 
during  multiple  roxmd  auctions  in  order 
to  terminate  an  auction  within  a 
reasonable  time. 

(e)  Activity  rules.  The  Commission 
may  establish  activity  rules  which 
require  a  minimum  amoimt  of  bidding 
jKtivity.  In  the  event  that  the 
Commission  establishes  an  activity  rule 
in  connection  with  a  simultaneous 


multiple  round  auction,  each  bidder 
will  be  entitled  to  reouest  and  will  be 
automatically  granted  one  activity  rule 
waiver  during  each  stage  of  an  auction, 
or  one  automatic  waiver  during  a 
specified  niunber  of  bidding  roimds. 
'Die  Commission  may  change  by  Public 
Notice  the  nvunber  and  frequency  of 
such  automatic  activity  rule  waivers  for 
a  specific  auction. 

(t)  Bidder  identification  during 
auctions.  The  Commission  may  choose, 
on  an  auction-by-auction  basis,  to 
release  the  identity  of  the  bidders 
associated  with  bidder  identification 
numbers.  The  Commission  will 
annotmce  by  Public  Notice  before  each 
auction  whether  bidder  identities  will 
be  revealed. 

(g)  Nationwide  bidders.  Bidden 
seeking  to  aggregate  EA-based  GWCS 
licenses  into  nationwide  licenses  are 
required  to  declare  the  number  of 
nationwide  aggregations  for  which  they 
will  bid  and  to  be  active  in  every  roimd 
of  bidding  on  sufficient  licenses  to 
create  the  number  of  declared 
aggregations. 

§26.204    Witttdrawal,  defautt  and 
disqualification  penalties. 

(a)  When  the  Commission  conducts  a 
simultaneous  multiple  roimd  auction 
pursuant  to  §  26.202(a)(1),  the 
Commission  will  impose  penalties  on 
bidders  who  withdraw  high  bids  during 
the  course  of  an  auction,  or  who  default 
on  payments  due  after  an  auction  closes 
or  who  are  disqualified. 

(1)  Bid  withdrawal  prior  to  close  of 
auction.  A  bidder  who  withdraws  a  high 
bid  during  the  course  of  an  auction  will 
be  subject  to  a  penalty  equal  to  the 
difference  between  the  amount  bid  and 
the  amount  of  the  winning  bid  the  next 
time  the  Ucense  is  oBered  by  the 
Commission.  No  withdrawal  penalty 
would  be  assessed  if  the  subsequent 
winning  bid  exceeds  the  withdrawn  bid. 
This  penalty  amount  will  be  deducted 
fi'om  any  upfi-ont  payments  or  down 
payments  that  the  withdrawing  bidder 
has  deposited  with  the  Commission. 
The  withdrawal  pendty  for  a 
nationwide  bidder  for  each  aggregation 
is  limited  to  5  percent  of  the  aggregate 
withdrawn  bids.  The  withdrawal 
penalty  for  a  nationwide  bidder  is 
calculated  between  the  sum  of  the 
withdrawn  bids  and  the  sum  of  the 
subsequent  high  bids  on  the  withdrawn 
licenses. 

(2)  Default  or  disqualification  after 
close  of  auction.  If  a  high  bidder 
defaults  or  is  disquaUfied  after  the  close 
of  such  an  auction,  the  defaulting  bidder 
will  be  subject  to  the  penalty  in 
paragraph  (a)(1)  of  this  section  plus  an 
additional  penalty  equal  to  three  (3) 


percent  of  the  subsequent  winning  bid. 
If  the  subsequent  winning  bid.  If  tixe 
subsequent  winning  bid  exceeds  the 
defaulting  bidder's  bid  amoimt,  the  3 
percent  penalty  will  be  calculated  based 
on  the  defeulting  bidder's  bid  amount. 
These  amounts  will  be  deducted  from 
any  upfront  payments  or  down 
payments  that  the  defaulting  or 
disqualified  bidder  has  deposited  with 
the  Commission. 

(b)  When  the  Commission  conducts 
sequential  oral  auctions,  the 
Commission  may  modify  the  penalties 
to  be  paid  in  the  event  of  bid 
wlth^wal,  defoult  disquahfication; 
provided,  however,  that  such  penalties 
shall  not  exceed  the  penalties  specified 
above. 

(c)  In  the  case  of  single  round  bidding 
for  GWCS  licenses: 

(1)  If  a  bid  is  withdrawn  before  the 
Commission  releases  the  initial  Public 
Notice  announcing  the  winning 
bidder(s),  no  bid  withdrawal  penalty 
will  be  assessed. 

(2)  If  a  bid  is  withdrawn  after  the 
Commission  releases  the  initial  Pubfic 
Notice  annoxmcing  the  winning 
bidder(s),  the  bid  withdrawal  penalty 
will  be  equal  to  the  difference  between 
the  high  bid  amount  and  the  amount  of 
the  next  highest  valid  bid.  A  bid  wrill  be 
considered  valid  for  this  purpose  if  the 
bidder  has  not  already  been  designated 
the  wiiming  bidder  on  more  Ucenses 
than  it  is  permitted  to  be  awarded. 
Losing  bidders  will  only  be  subject  to 
this  bid  withdrawal  penalty  for  a  period 
of  30  days  after  the  Commission  releases 
the  initial  PubUc  Notice  annoimcing  the 
wiiming  bidders. 

(d)  In  the  case  of  oral  sequential 
bidding  for  GWCS  licenses: 

(1)  Ifa  bid  is  withdrawn  before  the 
Commission  has  declared  the  bidding  to 
be  closed  for  the  license  bid  on,  no  bid 
withdrawal  penalty  will  be  assessed. 

(2)  If  a  bid^is  witndrawrn  after  the 
Commission  has  declared  the  bidding  to 
be  closed  for  the  license  bid  on,  the  bid 
withdrawal  penalty  of  §  1.2104(g)  of  this 
chapter  and  paragraphs  (a)(1)  and  (a)(2) 
of  this  section  will  apply. 

§26.205    Bidding  application  (FCC)  Form 
175  and  175-S  Short-Form). 

All  applicants  for  initial  provision  of 
GWCS  service  must  submit  applications 
on  FCC  Forms  175  and  175-S  pursuant 
to  the  procediufls  set  forth  in  §  1.2105  of 
this  chapter.  The  Commission  will  issue 
a  Pubhc  Notice  annoimcing  the  date  of 
a  GWCS  auction,  the  Ucenses  which  are 
to  be  auctioned,  and  the  date  on  or 
before  which  applicants  intending  to 
participate  in  an  upcoming  GWCS 
auction  must  file  their  appUcations  in 
order  to  be  eligible  for  that  auction.  The 
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Public  Notice  will  also  contain 
infonnation  necessary  for  completion  of 
the  application  as  well  as  other 
important  information  such  as  the 
materials  which  must  accompany  the 
Forms,  any  filing  fee  that  must 
accompany  the  appUcation  or  any 
upfront  payment  that  will  need  to  be 
submitted,  and  the  location  where  the 
appUcation  must  be  filed. 

f  26.206    SubmiMion  of  upfront  payiTMnts 
■nd  down  paynwnts. 

(a)  Where  the  Commission  uses 
simultaneous  multiple  round  auctions 
or  oral  sequential  auctions  bidders  will 
be  required  to  submit  an  upfront 
payment  pursuant  to  the  procedures  set 
forth  in  §  1.2106  of  this  chapter. 

(b)  Winning  bidders  in  an  auction 
must  submit  a  down  payment  to  the 
Commission  in  accordance  with  the 
procedures  set  forth  in  §  1.2107  (a)  and 
(b)  of  this  chapter. 

(c)  Notwithstanding  paragraphs  (a) 
and  (b)  of  this  section,,  eligible  small 
businesses  may  submit  a  down  pajmient 
of  5  percent  of  the  winning  bid  five  days 
after  the  auction  closes  and  5  percent 
five  days  after  public  notice  that  the 
license  is  ready  for  grant. 

S  26.207    Long  form  applications. 

Winning  bidders  will  be  required  to 
submit  long  form  applications  on  FCC 
form  XXX,  as  modified,  within  ten  (10) 
business  days  after  being  notified  that 
they  are  the  winning  bidder. 
Applications  on  FCC  Form  XXX  shall  be 
submitted  pursuant  to  the  procedures 
set  forth  in  subpart  G  of  this  part  and 
§  1.2107  (c)  and  (d)  of  this  chapter  and 
any  associated  Public  Notices.  Only 
auction  winners  will  be  eUgible  to  file 
apphcations  on  FCC  Form  XXX  for 
initial  GWCS  Ucenses  in  the  event  of 
mutual  exclusivity  between  appUcants 
filing  Form  175.  Winning  bidders  need 
not  complete  Schedule  B  to  Form  XXX. 

S  26-206    Ucanae  grant,  denial,  default,  and 
dtoqualMcation. 

(a)  Unless  eligible  for  installment 
payments  and/or  a  bidding  credit,  each  ' 
winning  bidder  is  required  to  pay  the 
balance  of  its  winning  bid  in  a  liunp 
svmi  pajrment  within  five  (5)  business 
days  following  the  award  of  the  license. 
Grant  of  the  Ucense  will  be  conditioned 
upon  full  and  timely  payment  of  the 
winning  bid  amoimt. 

(b)  A  bidder  who  withdraws  its  bid, 
defaults  on  a  payment  or  is  disqualified 
will  be  subject  to  the  penalties  specified 
in  §  1.2109  of  this  Chapter. 

(c)  An  eligible  small  business  may 
elect  to  pay  its  winning  bid,  less  up- 
front payments,  over  the  terms  of  the 
license.  Interest  charges  are  fixed  at  the 


time  of  Ucensing  at  the  rate  equal  to  U.S. 
Treasviry  obligation  plus  2.5  percent. 
Installment  payments  are  due  quarterly 
on  the  anniversary  of  the  day  the  license 
was  granted,  except  that  interest-only 
installment  payments  are  permitted 
diuing  the  first  two  years  of  the  license. 

S  26.209    Eligibility  for  partltlonadilowiaaa. 

(a)  Notwithstanding  §  26.102,  an 
appUcant  that  is  a  rural  telephone 
company,  as  defined  in  §  26.4,  may  be 
granted  a  GWCS  license  that  is 
geographically  partitioned  from  a 
separately  licensed  EA,  so  long  as  the 
EA  appUcant  or  Ucensee  has  voluntarily 
agreed  (in  writing)  to  partition  a  portion 
of  the  Ucense  to  the  rural  telephone 
company. 

(bj  If  partitioned  Ucenses  are  being 
applied  for  in  conjunction  with  a 
Ucense(s)  to  be  awarded  through 
competitive  biding  procedures — 

(1)  The  applicable  procedures  for 
filing  short-form  applications  and  for 
submitting  upfront  payments  and  down 
pa)rment8  contained  in  this  part  and 
Part  1  of  this  chapter  shall  be  foUowed 
by  the  appUcant,  who  must  disclose  as 
part  of  its  short-form  appUcation  all 
parties  to  agreement(s)  with  or  among 
rural  telephone  companies  to  partition 
the  Ucense  pursuant  to  this  section,  if 
won  at  auction  (see  §  1.2105(a)(2)(viii)); 

(2)  Each  rural  telephone  company  that 
is  a  party  to  an  agreement  to  partition 
the  license  shaU  file  a  long-form 
application  for  its  respective,  mutually 
agreed-upon  geographic  area  together 
with  the  application  for  the  remainder 
of  the  EA  filed  by  the  auction  winner. 

(c)  If  the  partitioned  license  is  being 
appUed  for  as  a  partial  assignment  of  the 
EA  Ucense  following  grant  of  the  initial 
Ucense,  request  for  authorization  for 
partial  assignment  of  a  Ucense  shall  be 
made  pursuant  to  §  26.324. 

(d)  Each  appUcation  for  a  partitioned 
area  (long-form  initial  application  or 
partial  assignment  appUcation)  shall 
contain  a  partitioning  plan  that  must 
propose  to  estabUsh  a  partitioned  area  to 
be  licensed  that  meets  the  following 
criteria: 

(1)  Conforms  to  established 
geopolitical  boundaries  (such  as  county 
lines); 

(2)  Includes  the  wireline  service  area 
of  the  rural  telephone  company 
appUcant;  and 

(3)  Is  reasonably  related  to  the  rural 
telephone  company's  wireline  service 
area. 

Note  to  paragraph  {d)(3):  A  partitioned 
service  area  will  be  presiuned  to  be 
reasonably  related  to  the  rural  telephone 
company's  wireline  service  area  if  the 
partitioned  service  area  contains  no  more 
than  twice  the  population  overlap  between 


the  rural  telephone  company's  wireline 
service  area  and  the  partitioned  area. 

(e)  Each  Ucensee  in  each  partitioned 
area  wiU  be  responsible  for  meeting  the 
construction  requirements  in  its  area 
(see  §26.104). 


i  26..210    Provlsiona  for  amall  busina 

(a)  Bidding  credits.  A  winning  bidder 
that  quaUfies  as  a  small  business  or  a 
consortium  of  small  businesses  may  use 
a  bidding  credit  of  ten  percent  to  lower 
the  cost  of  its  winning  bid. 

(b)  Installment  payments.  A  winning 
bidder  that  qualifies  as  a  small  business 
may  pay  its  vwnning  bid  amount  (less 
upfront  payments)  in  installments  over 
the  ten  year  term  of  the  Ucense,  with 
interest  charges  to  be  fixed  at  the  time 
of  Ucensing  at  a  rate  equal  to  the  rate  for 
ten  year  U.S.  Treasury  obUgations  plus 
2.5  percent.  Installment  payments  are 
due  quarterly  on  the  anniversary  of  the 
day  the  license  is  granted.  Failure  to 
make  timely  installment  payments  may 
result  in  revocation  of  the  license.  Small 
businesses  are  permitted  to  make 
interest-only  installment  payments 
during  the  first  two  years  of  the  license. 

(c)  Down  payments.  A  winning  bidder 
that  qualifies  as  a  small  business  is 
permitted  to  make  a  down  payment 
equal  to  5  percent  of  the  winning  bid 
due  five  days  after  the  auction  closes 
with  the  remaining  5  percent  down 
pajmient  dues  five  days  after  PubUc 
Notice  that  the  Ucense  is  ready  for  grant. 

(d)  Unjust  enrichment.  If  a  Ucensee 
that  utilizes  a  bidding  credit  under  this, 
section  seeks  to  assign  or  transfer 
control  of  its  Ucense  to  an  entity  not 
meeting  the  eligibiUty  standards  for 
bidding  credits  or  seeks  to  make  any 
other  change  in  ownership  that  would 
result  in  the  Ucensee  no  longer 
quaUfying  for  bidding  credits  under  this 
section,  the  licensee  must  seek 
Commission  approval  and  reimbinse  the 
government  for  the  amount  of  the 
bidding  credit,  plus  interest  at  the  rate 
imposed  for  installment  financing  at  the 
time  the  Ucense  was  awarded  as  a 
condition  of  the  approval  of  such 
assignment,  transfer  or  other  ownership 
change.  The  amount  of  the  payment 
would  be  reduced  over  time  so  that  a 
transfer  in  the  first  two  years  of  the 
Ucense  would  result  in  a  payment  of 
100  percent  of  the  value  of  the  bidding 
credit;  in  year  three  of  the  license  term 
the  payment  would  be  75  percent;  in 
year  four  the  pajmient  would  be  50 
percent  and  in  year  five  the  payment 
would  be  25  percent,  after  which  there 
would  be  no  payment.  Transfer  of 
control  or  assignment  of  station  Ucense 
is  also  subject  to  provisions  of  §  1.2111 
of  this  chapter. 
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Subpart  F— Application,  Licensing,  and 
Processing  Rules  for  GWCS 

§26.301    AuthortzaUon  raquirad. 

No  person  shaU  use  or  operate  any 
device  for  the  transmission  of  energy  or 
communications  by  radio  in  the  services 
authorized  by  this  part  except  as 
provided  in  this  part. 

§26.302    EligiMUty. 

(a)  General.  Authorizations  will  be 
granted  upon  proper  application  if: 

(1)  The  applicant  is  qualified  under 
the  applicable  laws  and  the  regulations, 
poUcies  and  decisions  issued  under 
those  laws,  including  §§  26.101  and 
26.12; 

(2)  There  are  frequencies  available  to 
provide  satisfactory  service;  and 

(3)  The  public  interest,  convenience 
or  necessity  would  be  served  by  a  grant. 

(b)  AUen  ownership.  A  GWCS 
authorization  to  provide  Commercial 
Mobile  Radio  Service  may  not  be 
granted  to  or  held  by: 

(1)  Any  aUen  or  the  representative  of 
anv  aUen. 

(2)  Any  corporation  organized  under 
the  laws  of  any  foreign  government. 

(3)  Any  corporation  of  which  any 
officer  or  director  is  an  aUen  or  of  which 
more  than  one-fifth  of  the  capital  stock 
is  owned  of  record  or  voted  by  aliens  or 
their  representatives  or  by  a  foreign 
government  or  representative  thereof  or 
any  corporation  organized  imder  the 
laws  of  a  foreign  country. 

(4)  Any  corporation  directly  or 
indirectly  controlled  by  any  other 
corporation  of  which  any  officer  or  more 
than  one-fourth  of  the  directors  are 
aUens,  or  of  which  more  than  one-foiuth 
of  the  capital  stock  is  owned  of  record 
or  voted  by  aliens,  their  representatives, 
or  by  a  foreign  government  or 
representative  thereof,  or  by  any 
corporation  organized  imder  the  laws  of 
a  foreign  country,  if  the  Commission 
finds  that  the  pubUc  interest  will  be 
served  by  the  refusal  or  revocation  of 
such  Ucense. 

(c)  A  GWCS  authorization  to  provide 
Private  Mobile  Radio  Service  may  not  be 
granted  to  or  held  by  a  foreign 
govenunent  or  a  representative  thereof. 

§  26.303    Formal  and  informal  applications. 

(a)  Except  for  an  authorization  under 
any  of  the  conditions  stated  in  section 
308(a)  of  the  Commimications  Act  of 
1934  (47  U.S.C.  308(a)),  the  Commission 
may  grant  only  upon  written  applicaUon 
received  by  it,  the  following 
authorization:  station  Ucenses; 
modifications  of  licences;  renewals  of 
Ucenses;  transfers  and  assignments  of 
station  Ucenses,  or  any  right  thereunder. 

(b)  Except  as  may  be  otnerwise 
permitted  by  this  part,  a  separate 


written  appUcation  shaU  be  filed  for 
each  instrument  of  authorization 
requested.  Applications  may  be: 

(1)  "Formal  appUcations"  where  the 
Commission  has  prescribed  in  this  Part 
a  standard  form;  or 

(2)  "Informal  applications"  (normally 
in  letter  form)  where  the  Commission 
has  not  prescribed  a  standard  form. 

(c)  An  information  appUcation  will  be 
accepted  for  filing  only  if: 

(1)  A  standard  form  is  not  prescribed 
or  clearly  applicable  to  the 
authorization  requested; 

(2)  It  is  a  document  submitted,  in 
duplicate,  with  a  caption  which 
indicates  clearly  the  nature  of  the 
request,  radio  service  involved,  location 
of  the  station,  and  the  application  file 
niunber  (if  known);  and 

(3)  It  contains  all  the  technical  details 
and  informational  showing&required  by 
the  rules  and  states  clearly  and 
completely  the  facts  involved  and 
authorization  desired. 

§26.304  ^mg  of  owes  applications,  faes, 
and  numbers  of  copies. 

(a)  As  prescribed  by  §§  26.304  and 
26.307,  standard  formal  appUcation 
forms  applicable  to  the  GWCS  may  be 
obtained  from  either: 

(1)  Federal  Communications 
Commission,  Washington,  E)C  20554;  or 

(2)  By  calling  the  Commission's 
Forms  Distribution  Center,  (202)  418- 
3676. 

(b)  AppUcations  for  the  initial 
provision  of  GWCS  service  must  be  filed 
on  FCC  Form  1 75  in  accordance  with 
the  rules  in  §  26.305  and  Part  1,  Subpart 
Q  of  this  chapter.  In  the  event  of  mutual 
exclusivity  between  appUcants  fiUng 
FCC  Form  175,  only  auction  winners 
will  be  eligible  to  file  subsequent  long 
form  appUcations  on  FCC  Form  XXX  for 
initial  GWCS  Ucenses.  Mutually 
exclusive  applications  filed  on  Form 
175  are  subject  to  competitive  bidding 
under  those  rules.  GWCS  appUcants 
filing  Form  XXX  need  not  complete 
Schedule  B. 

(c)  All  applications  for  GWCS  radio 
station  authorizations  (other  than 
appUcations  for  initial  provision  of 
GWCS  service  filed  on  FCC  Form  175) 
shall  be  submitted  for  filing  to:  Federal 
Conununications  Commission, 
Washington,  DC  20554,  Attention: 
GWCS  Processing  Section.  Applications 
requiring  fees  as  set  forth  at  Part  1, 
Subpart  G,  of  this  chapter  must  be  filed 
in  accordance  with  §  0.401(b)  of  this 
chapter. 

(d)  All  correspondence  or 
amendments  concerning  a  submitted 
appUcation  shall  clearly  identify  the 
name  of  the  appUcant,  applicant 
identification  number  or  Conmiission 


file  number  (if  known)  or  station  caU 
sign  of  the  application  involved,  and 
may  be  sent  directly  to  the  Wireless 
Telecommunications  Bureau, 
Washington,  DC  20554.  GWCS 
Processing  Section. 

(e)  Except  as  otherwise  specified,  all 
appUcations,  amendments, 
correspondence,  pleadings  and  forms 
(including  FCC  Form  175)  shaU  be 
submitted  on  one  original  paper  copy 
and  with  thee  microfiche  copies, 
including  exhibits  and  attachments 
thereto,  and  shall  be  signed  as 
prescribed  by  §  1.743  of  this  chapter. 
Unless  otherwise  provided  by  the  FCC, 
filings  of  five  pages  or  less  are  exempt 
from  the  requirement  to  submit  on 
microfiche,  as  well  as  emergency  filings 
like  letters  requesting  special  temporary 
authority.  Those  fiUng  any  amendments, 
correspondence,  pleadings,  and  forms 
must  simultaneously  submit  the  original 
hard  copy  which  must  be  stamped 
"original".  In  addition  to  the  original 
hard  copy,  those  fiUng  pleadings, 
including  pleadings  under  §  1.2108  of 
this  chapter  shall  also  submit  2  paper 
copies  as  provided  in  §  1.51  of  this 
chapter. 

(1)  Microfiche  copies.  Each 
microfiche  copy  must  be  a  copy  of  the 
signed  original.  Each  microfiche  copy 
shall  be  a  148mm  OA  105mm  negative 
(clear  transparent  characters  appearing 
on  an  opaque  background)  at  240A  to 
270A  reduction  for  microfiche  or 
microfiche  jackets.  One  of  the 
microfiche  sets  must  be  a  silver  halide 
camera  master  or  a  copy  made  on  silver 
halide  film  such  as  Kodak  Direct 
DupUcatory  Film.  The  microfiche  must 
be  placed  in  paper  microfiche  envelopes 
and  submitted  in  a  B6  (125mm  OA  176 
mm)  or  5  OA  7.5  inch  envelope.  AU 
appUcants  must  leave  Row  "A"  (the  first 
row  for  page  images)  of  the  first  fiche 
blank  for  in-house  identification 
purposes. 

(2)  All  appUcations  and  all 
amendments  must  have  the  following 
information  printed  on  the  mailing 
envelope,  the  microfiche  envelope,  and 
on  the  title  area  at  the  top  of  the 
microfiche: 

(i)  The  name  of  the  applicant; 

(n)  The  type  of  appUcation  (e.g. 
nationwide,  or  EA); 

(ill)  The  month  and  year  of  the 
doctunent; 

(iv)  Name  of  the  document; 

(v)  File  number,  appUcant 
identification  niunber,  and  call  sign,  if 
assigned;  and 

(vi)  The  identification  number  and 
date  of  the  Public  Notice  announcing 
the  auction  in  response  to  which  the 
appUcation  was  filed  (if  appUcable). 
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Each  microfiche  copy  of  pleadings  shall 
include: 

(A)  The  month  and  year  of  the 
document; 

(B)  Name  of  the  document; 

(C)  Name  of  the  fiHng  party; 

(D)  File  number,  applicant 
identification  niunber,  and  call  sign,  if 
assigned; 

(E)  The  identification  number  and 
date  of  the  Public  Notice  announcing 
the  auction  in  response  to  which  the 
application  was  filed  (if  applicable). 
Abbreviations  may  be  used  if  they  are 
easily  imderstood. 

f  26.305    Standard  application  fonns  and 
permissive  changss  or  minor  n>odlfieations 
for  ttM  Gsneral  Wlrslssi  Communications 
Sarvics. 

(a)  Applications  for  the  initial 
provision  of  GWCS  service  must  be  filed 
on  FCC  Forms  175  and  175-S. 

(b)  Subsequent  application  by  auction 
winners  or  non-mutually  exclusive 
applicants  for  GWCS  radio  station(s) 
under  Part  26.  FCC  Form  XXX 
("Application  for  New  or  Modified 
General  Wireless  Commimications 
Service  Under  Part  26")  shall  be 
submitted  by  each  auction  winner  for 
each  GWCS  license  applied  for  on  FCC 
Form  175.  In  the  event  that  mutual 
exclusivity  does  not  exist  between 
applicants  filing  FCC  Form  175,  the 
Conunission  will  so  inform  the 
applicant  and  the  applicant  will  also  file 
FCC  Form  XXX.  Blanket  licenses  are 
granted  for  each  market  frequency 
block.  Applications  for  individu^  sites 
are  not  needed  and  will  not  be  accepted. 
See  §  26.11.  GWCS  applicants  filing 
Form  XXX  need  not  complete  Schedule 
B. 

(c)  Extensions  of  time  and 
reinstatement.  When  a  licensee  cannot 
complete  construction  in  accordance 
with  the  provisions  of  §  26.104,  a  timely 
application  for  extension  of  time  (FCC 
Form  489)  must  be  filed. 

126.306    Miscellaneous  forms. 

(a)  Licensee  qualifications.  FCC  Form 
430  ("Common  Carrier  and  Satellite 
Radio  Licensee  Qualifications  Report") 
shall  be  filed  by  General  Wireless 
Commxmications  Service  licensees  only 
as  required  by  Form  490  (Application 
for  Assignment  or  Transfer  of  Control 
Under  part  22). 

(b)  Renewal  of  station  license.  Except 
for  renewal  of  special  temporary 
authorizations,  FCC  Form  405 
("Application  for  Renewal  of  Station 
License")  mxist  be  filed  in  duplicate  by 
the  licensee  between  thirty  (30)  and 
sixty  (60)  days  prior  to  the  expiration 
date  of  the  Ucense  sought  to  be  renewed. 


§26.307    General  application  requirements. 

(a)  Each  application  (including 
applications  filed  on  forms  175  and 
XXX]  for  a  radio  station  authorization  or 
for  consent  to  assignment  or  transfer  of 
control  in  the  GWCS  shall  disclose  fiilly 
the  real  party  or  parties  in  interest  and 
must  include  the  following  information: 

(1)  A  list  of  its  subsidiaries,  if  any. 
Subsidiary  means  any  business  five  per 
cent  or  more  whose  stock,  warrants, 
options  or  debt  securities  are  owned  by 
the  applicant  or  an  officer,  director, 
stockholder  or  key  management 
personnel  of  the  applicant.  This  list 
must  include  a  description  of  each 
subsidiary's  principal  business  and  a 
description  of  each  subsidiary's 
relationship  to  the  applicant 

(2)  A  list  of  its  affiliates,  if  any. 
Affiliates  means  any  business  which 
holds  a  five  per  cent  or  more  interest  in 
the  applicant,  or  any  business  in  which 
a  five  per  cent  or  more,  interest  is  held 
by  another  company  which  holds  a  five 
per  cent  interest  in  the  applicant  (e.g. 
Company  A  owns  5%  of  Company  B 
and  5%  of  Company  B  and  5%  of 
Company  C;  Companies  B  and  C  are 
affiliates). 

(3)  A  list  of  the  names,  addresses, 
citizenship  and  principal  business  of 
any  person  holding  five  per  cent  or 
more  of  each  class  of  stock,  warrants, 
options  or  debt  secvrrities  together  with 
the  amount  and  percentage  held,  and 
the  name,^  address,  citizenship  and 
principal  place  of  business  of  any 
person  on  whose  account,  if  other  than 
the  holder,  such  interest  is  held.  If  any 
of  these  persons  are  related  by  blood  ca 
marriage,  include  such  relationship  in 
the  statement. 

(4)  In  the  case  of  partnerships,  the 
name  and  address  of  each  partner,  each 
partner's  citizenship  and  the  share  or 
interest  participation  in  the  partnership. 
This  information  must  be  provided  for 
all  partners,  regardless  of  iheii 
respective  ownership  interests  in  the 
partnership.  A  signed  and  dated  copy  of 
the  partnership  agreement  must  be 
included  in  the  application.  This 
information  must  be  included  in  Exhibit 
V  of  the  application.  ' 

(b)  Each  application  for  a  radio  station 
authorization  in  the  GWCS  must: 

(1)  Submit  the  information  required 
by  the  Commission's  rules,  requests, 
and  application  forms; 

(2)  Be  maintained  by  the  applicant 
substantially  accuirate  and  complete  in 
all  significant  respects  in  accordance 
with  the  provisions  of  §  1.65  of  this 
chapter;  and 

(3)  Show  compliance  with  and  make 
all  special  showings  that  may  be 
applicable. 


(c)  Where  documents,  exhibits,  or 
other  lengthy  showings  already  on  file 
with  the  Commission  contain 
information  which  is  required  by  an 
application  form,  the  application  may 
specifically  refer  to  such  information,  if: 

(1)  The  information  previously  filed  is 
over  one  A4  (21  cmx29.7  cm)  or  8.5x11 
inch  (21.6  cmx27.9  cm)  page  in  length, 
and  all  information  referenced  therein  is 
current  and  accurate  in  all  significant 
respects  imder  §  1.65  of  this  diapter; 
and 

(2)  The  reference  states  specifically 
where  the  previously  filed  information 
can  actually  be  found,  including 
mention  of: 

(i)  The  station  Call  sign  or  application 
file  nvunber  whenever  the  reference  is  to 
station  files  or  previously  filed 
applications; 

(ii)  The  title  of  the  proceeding,  the 
docket  number,  and  any  legal  citations, 
whenever  the  reference  is  to  a  docketed 
proceeding.  However,  questions  on  an 
application  form  which  call  for  specific 
technical  data,  or  which  can  be 
answered  by  a  "yes"  or  "no"  or  other 
short  answer  shall  be  answered  as 
appropriate  and  shall  not  be  cross- 
referenced  to  a  previous  filing. 

(d)  In  addition  to  the  general 
appUcation  requirements  of  Subpart  F  of 
this  part  and  §  1.2105  of  this  chapter, 
applicants  shall  submit  any  additional 
dociunents,  exhibits,  or  signed  written 
statements  of  fact: 

(1)  As  may  be  required  by  these  rules; 
and 

(2)  As  the  Commission,  at  any  time 
after  the  filing  of  an  application  and 
during  the  term  of  any  authorization, 
may  require  from  any  applicant, 
permittee,  or  licensee  to  enable  it  to 
determine  whether  a  radio  authorization 
should  be  granted,  denied,  or  revoked. 

(e)  Except  when  the  Commission  has 
declared  explicitly  to  the  contrary,  an 
informational  requirement  does  not  in 
itself  imply  the  processing  treatment  of 
decisional  weight  to  be  accorded  the 
response. 

(!)  All  applicants  (except  applicants 
filing  FCC  Form  175)  are  required  to 
indicate  at  the  time  their  application  is 
filed  whether  or  not  a  Commission  grant 
of  the  application  may  have  a  significant 
environmental  impact  as  defined  by 
§  1.1307  of  this  chapter.  If  answered 
affirmatively,  the  requisite 
environmental  assessment  as  prescribed 
in  §  1.1311  of  this  chapter  must  be  filed 
with  the  application  and  Commission 
environmental  review  must  be 
completed  prior  to  construction.  See 
§  1.1312  of  this  chapter.  All  GWCS 
licensees  are  subject  to  a  continuing 
obligation  to  determine  whether 
subsequent  construction  may  have  a 
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significant  environmental  impact  prior 
to  undertaking  such  construction  and  to 
otherwise  comply  with  §§  1.1301 
through  1.1319  of  this  chapter.  See 
§1.1312  of  this  chapter. 

§  26.308    Technical  content  of  applications; 
maintenance  of  list  of  station  locations. 

All  applications  required  by  this  part 
shall  contain  all  technical  information 
required  by  the  application  forms  or 
associated  PubUc  Notice(s). 
Applications  other  than  initial 
appUcations  for  a  GWCS  license  must 
also  comply  with  all  technical 
requirements  of  the  rules  governing  the 
GWCS  (see  Subparts  C  and  D  as 
appropriate). 

§26.309    Station  antenna  structures. 

(a)  Unless  the  GWCS  licensee  has 
received  prior  approval  from  the  FCC, 
no  antenna  structure,  including 
radiating  elements,  tower,  supports  and 
all  appurtenances,  may  be  higher  than 
61  m  (200  feet)  above  groimd  level  at  its 
site. 

(b)  Unless  the  GWCS  licensee  has 
received  prior  approval  from  the  FCC, 
no  antenna  structure  at  an  airport  or 
heliport  that  is  available  for  public  use 
and  is  listed  in  the  Airport  Directory  of 
the  ciurent  Airman's  Information 
Manual  or  in  either  the  Alaska  or  Pacific 
Airman's  Guide  and  Chart  Supplement; 
or  at  an  airport  or  heliport  under 
construction  that  is  the  subject  of  a 
notice  or  proposal  on  file  with  the  FAA, 
and  except  for  military  airports,  it  is 
clearly  indicated  that  the  airport  will  be 
available  for  public  use;  or  at  an  airport 
or  heliport  that  is  operated  by  the  armed 
forces  of  the  United  States;  or  at  a  place 
near  any  of  these  airports  or  heliports, 
may  be  higher  than: 

(1)  1  m  above  the  airport  elevation  for 
each  100  m  from  the  airport  runway 
longer  than  1  km  vdthin  6.1  km  of  Uie 
antenna  structure. 

(2)  2  m  above  the  airport  elevation  for 
each  100  m  from  the  nearest  runway 
shorter  than  1  km  within  3.1  km  of  the 
antenna  structiu^. 

(3)  4  m  above  the  airport  elevation  for 
each  100  m  from  the  nearest  landing 
pad  within  1.5  km  of  the  antenna 
structiu«. 

(c)  A  GWCS  station  anteima  structure 
no  higher  than  6.1  m  (10  feet)  above 
ground  level  at  its  site  or  no  higher  than 
6.1  m  above  any  natural  object  or    - 
existing  manmade  structiu'e,  other  than 
an  antenna  structure,  is  exempt  from  the 
requirements  of  paragraphs  (a)  and  (b)  of 
•this  section. 

(d)  Fiuther  details  as  to  whether  an 
aeronautical  study  and/or  obstruction 
marking  and  Ughting  may  be  required, 
and  specifications  for  obstruction 


marking  and  lighting  are  contained  in 
Part  17  of  this  chapter,  Construction, 
Marking  and  Lighting  of  Antenna 
Structures.  To  request  approval  to  place 
an  antenna  structure  higher  than  the 
limits  specified  in  paragraphs  (a),  (b), 
and  (c)  of  this  section,  the  licensee  must 
notify  the  Federal  Aviation 
Administration  (FAA)  on  FAA  Form 
7460-1  and  the  FCC  on  FCC  Form  854. 

§26.310    Waiver  of  rules. 

(a)  Request  for  waivers.  (1)  Waivers  of 
these  rules  may  be  granted  upon 
application  or  by  the  Commission  on  its 
own  motion.  Requests  for  waivers  shall 
contain  a  statement  of  reasons  sufficient 
to  justify  a  waiver.  Waivers  will  not  be 
granted  except  upon  an  affirmative 
showing: 

(i)  That  the  imderlying  purpose  of  the 
rule  will  not  be  served,  or  would  be 
frustrated,  by  its  application  in  a 
particular  case,  and  that  grant  of  the 
waiver  is  otherwise  in  the  pubUc 
interest;  or 

(ii)  That  the  unique  facts  and 
circiunstances  of  a  particular  case 
render  application  of  the  rule 
inequitable,  imduly  burdensome  or 
otherwise  contrary  to  the  public 
interest.  Applicants  must  also  show  the 
lack  of  a  reasonable  alternative. 

(2)  If  the  information  necessary  to 
support  a  waiver  request  is  already  on 
file,  the  applicant  may  cross-reference  to 
the  specific  filing  where  it  may  be 
found. 

(b)  Denial  of  waiver,  alternate 
showing  required.  If  a  waiver  is  not 
granted,  the  application  will  be 
dismissed  as  defective  unless  the 
applicant  has  also  provided  an 
alternative  proposal  which  complies 
with  the  Commission's  rules  (including 
any  required  showings). 

§  26.31 1    Defective  applications. 

(a)  Unless  the  Commission  shall 
otherwise  permit,  an  appUcation  will  be 
unacceptable  for  filing  and  will  be 
returned  to  the  applicant  with  a  brief 
statement  as  to  the  omissions  or 
discrepancies  if: 

(1)  The  application  is  defective  with 
respect  to  completeness  of  answers  to 
questions,  informational  showings, 
executive,  or  other  matters  of  a  formal 
character;  or 

(2)  The  appUcation  does  not  comply 
with  the  Commission's  rules, 
regulations,  specific  requirements  for 
additional  information  or  other 
requirements.  See  also  §  1.2105  of  this 
chapter. 

(b)  Some  examples  of  common 
deficiencies  which  result  in  defective 
appUcations  under  paragraph  (a)  of  this 
section  are: 


(1)  The  appUcation  is  not  filled  out 
completely  and  signed; 

(2)  The  application  (other  an 
application  filed  on  FCC  Form  175)  does 
not  include  an  environmental 
assessment  as  required  for  an  action  that 
may  have  a  significant  impact  upon  the 
environment,  as  defined  in  §  1.1307  of 
this  chapter. 

(3)  The  appUcation  is  filed  prior  to  the 
Public  Notice  issued  under  §  26.317 
announcing  the  appUcation  filing  date 
for  the  relevant  auction  or  after  the 
cutoff  date  prescribed  in  that  PubUc 
Notice; 

(c)  If  an  applicant  is  requested  by  the 
Commission  to  file  any  documents  or 
any  supplementary  or  explanatory 
information  not  specifically  required  in 
the  prescribed  application  form,  a 
failure  to  comply  with  such  request 
within  a  specified  time  period  wiU  be 
deemed  to  render  the  application 
defective  and  wiU  subject  it  to 
dismissal. 

§  26.31 2    Inconsistent  or  conflicting 
applications. 

While  an  appUcation  is  pending  and 
imdecided,  no  subsequent  inconsistent 
or  confUcting  appUcation  may  be  filed 
by  the  same  applicant,  his  successor  or 
assignee,  or  on  behalf  or  for  the  benefit 
of  the  same  applicant,  his  successor  or 
assignee. 

§  26.31 3    Amendment  of  apptication  for 
Qeneral  Wireless  Communications  Service 
filed  on  FCC  Form  175. 

(a)  The  Commission  will  provide 
bidders  a  limited  opportimity  to  cuie 
defects  in  FCC  Form  175  specified 
herein  except  for  failure  to  sign  the    ' 
appUcation  and  to  make  certifications. 
These  are  defects  which  may  not  be 
cured.  See  also  §  1.2105  of  this  chapter. 

(b)  For  GWCS,  appUcants  wiU  be 
permitted  to  amend  their  Form  175 
appUcations  to  make  minor 
amendments  to  correct  minor  errors  or 
defects  such  as  typographical  errors. 
Applicants  will  also  be  permitted  to 
amend  FCC  Form  175,  to  make 
ownership  changes  or  changes  in  the 
identification  of  parties  to  bidding 
consortia,  provided  such  changes  do  not 
result  in  a  change  in  control  of  the 
applicant  and  do  not  involve  another 
appUcant  (or  parties  in  interest  to  an 
applicant)  who  has  appUed  for  any  of 
the  same  licenses  as  the  applicant. 
Amendments  which  change  control  of 
the  applicant  will  be  considered  major 
amendments.  An  FCC  Form  175  which 
is  amended  by  a  major  amendment  wiU 
be  considered  to  be  newly  filed  and 
cannot  be  resubmitted  after  applicable 
filing  deadlines.  See  also  §  1.2105  of  this 
chapter. 
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§  26.31 4    Ainandnwnt  of  applications  for 
Ganarai  Wiralaas  Communicationa  Sarvica 
(othar  ttwn  applieationa  fllad  on  FCC  Form 
175). 

This  section  applies  to  all 
applications  for  General  Wireless 
Conununications  Service  other  than 
applications  filed  on  FCC  Form  175. 

(a)  Amendments  as  of  right.  A 
pending  application  may  be  amended  as 
a  matter  or  right  if  the  application  has 
not  been  designated  for  hearine. 

(1)  Amendments  shall  comply  with 
§26.319,  as  applicable;  and 

(2)  Amendments  which  resolve 
interference  conflicts  or  amendments 
under  §  26.319  may  be  filed  at  any  time. 

(b)  The  Commission  or  the  presiding 
officer  may  grant  requests  to  amend  an 
application  designated  for  hearing  only 
if  a  written  petition  demonstrating  good 
cause  is  submitted  and  properly  served 
upon  the  parties  of  record. 

(c)  Major  amendments,  minor 
amendments.  The  Commission  will 
classify  all  amendments  as  minor  except 
in  the  cases  listed  below.  An 
amendment  shall  be  deemed  to  be  a 
major  amendment  subject  to  §  26.317 
imder  any  of  the  following 
circumstances: 

(1)  Change  in  technical  proposal.  If 
the  amendment  results  in  a  substantial 
change  in  the  engineering  proposal  such 
as  (but  not  necessarily  limited  to)  a 
change  in,  or  an  addition  of,  a  radio 
fiequency; or 

(2)  Amendment  to  proposed  service 
area.  If  the  amendment  extends  the 
reliable  service  area  of  the  proposed 
facilities  outside  its  EA  or  other 
applicable  market  area  as  defined  in 
§26.102;  or 

(3)  A  substantial  change  in  ownership 
or  control. 

(d)  If  a  petition  to  deny  (or  other 
formal  objection)  has  been  filed,  any 
amendment,  requests  for  waiver,  (or 
other  written  communications)  shall  be 
served  on  the  petitioner,  unless  waiver 
of  this  requirement  is  granted  pursuant 
to  paragraph  (e)  of  this  section.  See  also 
§  1.2108  of  this  chapter. 

(e)  The  Commission  may  waive  the 
service  requirements  of  paragraph  (d)  of 
this  section  and  prescribe  such 
alternative  procedures  as  may  be 
appropriate  imder  the  circumstances  to 
protect  petitioners'  interests  and  to 
avoid  uindue  delay  in  a  proceeding,  if  an 
applicant  submits  a  request  for  waiver 
which  demonstrates  that  the  service 
requirement  is  unreasonably 
burdensome. 

(f)  Any  amendment  to  an  application 
shall  be  signed  and  shall  be  submitted 
in  the  same  manner,  and  with  the  same 
number  of  copies,  as  was  the  original 
application.  Amendments  may  be  made 


in  letter  form  if  they  comply  in  all  other 
respects  with  the  requirements  of  this 
chapter. 

(g)  An  application  v^rill  be  considered 
to  be  a  newly  filed  application  if  it  is 
amended  by  a  major  amendment  (as 
defined  in  this  section),  except  in  the 
following  circumstances: 

(1)  The  amendment  reflects  only  a 
change  in  ownership  or  control  foimd 
by  the  Commission  to  be  in  the  public 
interest; 

(2)  The  amendment  corrects 
typographical  transcription,  or  similar 
clerical  errors  which  are  clearly 
demonstrated  to  be  mistakes  by 
reference  to  other  parts  of  the 
application,  and  whose  discovery  does 
not  create  new  or  increased  frequency 
conflicts; 

(3)  The  amendment  does  not  create 
new  or  increased  frequency  conflicts, 
and  is  demonstrably  necessitated  by 
events  which  the  applicant  could  not 
have  reasonably  foreseen  at  the  time  of 
filing,  such  as,  for  example: 

(i)  The  loss  of  a  transmitter  or  receiver 
site  by  condemnation,  natural  causes,  or 
loss  of  lease  or  option;  or 

(ii)  Obstruction  of  a  proposed 
transmission  path  caused  by  the 
erection  of  a  new  building  or  other 
structure. 

S  26.31 5    Application  for  tamporary 
authorizationa. 

(a)  In  circumstances  requiring 
immediate  or  temporary  use  of  facilities, 
request  may  be  made  for  special 
temporary  authority  to  install  and/or 
operate  new  or  modified  equipment. 
Any  such  request  may  be  submitted  as 
an  informal  application  in  the  maimer 
set  forth  in  §  26.303  and  must  contain 
full  particulars  as  to  the  proposed 
operation  including  all  facts  sufficient 
to  justify  the  temporary  authority  sought 
and  the  public  interest  therein.  No  such 
request  will  be  considered  unless  the 
request  is  received  by  the  Commission 
at  least  10  days  prior  to  the  date  of 
proposed  construction  or  operation  or, 
where  an  extension  is  sou^t,  expiration 
date  of  the  existing  temporary 
authorization.  A  request  received  within 
less  than  10  days  may  be  accepted  upon 
due  showing  of  sufficient  reasons  for  the 
delay  in  submitting  such  request. 

(b)  Special  temporary  authorizations 
may  be  granted  without  regard  to  the  30- 
day  public  notice  requirements  of 
§26.317  when: 

(1)  The  authorization  is  for  a  period 
not  to  exceed  30  days  and  no 
application  for  regular  operation  is 
contemplated  to  be  filed; 

(2)  The  authorization  is  for  a  period 
not  to  exceed  60  days  pending  the  filing 


of  an  application  for  such  regular 
operation; 

(3)  The  authorization  is  to  permit 
interim  operation  to  facilitate 
completion  of  authorized  construction 
or  to  provide  substantially  the  same 
service  as  previously  authorized;  or 

(4)  The  authorization  is  made  upon  a 
finding  that  there  are  extraordinary 
circiunstances  requiring  operation  in  the 
public  interest  and  that  delay  in  the 
institution  of  such  service  would 
seriously  prejudice  the  public  interest. 

(c)  Temporary  authorizations  of 
operation  not  exceed  180  days  may  be 
granted  under  the  standards  of  section 
309(f)  of  the  Communications  Act  where 
extraordinary  circumstances  so  require. 
Extensions  of  the  temporary 
authorization  for  a  period  of  180  days 
each  may  also  be  granted,  but  the 
renewal  applicant  bears  a  heavy  burden 
to  show  that  extraordinary 
ciramistances  warrant  such  an 
extension. 

(d)  In  cases  of  emergency  foimd  by  the 
Commission,  involving  danger  to  life  or 
property  or  due  to  damage  of 
equipment,  or  diulng  a  national 
emergency  proclaimed  by  the  president 
or  declared  by  the  Congress  or  during 
the  continuance  of  any  war  in  which  the 
United  States  is  engaged  and  when  such 
action  is  necessary  for  the  national 
defense  or  safety  or  otherwise  in 
furtherance  of  the  war  effort,  or  in  cases 
of  emergency  where  the  Commission 
finds  that  it  would  not  feasible  to  secure 
renewal  applications  from  existing 
licensees  or  otherwise  to  follow  normal 
licensing  procedure,  the  Commission 
will  grant  radio  station  authorizations 
and  station  licenses,  or  modifications  or 
renewals  thereof,  during  the  emergency 
found  by  the  Conomission  or  during  the 
continuance  of  any  such  national 
emergency  or  war,  as  special  temporary 
licenses,  only  for  the  period  of 
emergency  or  war  requiring  such  action, 
without  the  filing  of  formal 
applications. 

§  26.31 6    Recapt  of  application; 
applications  in  the  General  Wireless 
Communicationa  Sarvica  filed  on  FCC  Form 
175  and  other  applications  in  the  GWCS 
Sarvica. 

All  applications  for  the  initial 
provision  of  GWCS  service  must  be 
submitted  on  FCC  Forms  175  and  175- 
S.  Mutually  exclusive  initial 
applications  in  the  General  Wireless 
Commimications  Services  are  subject  to 
competitive  bidding.  FCC  Form  XXX 
("Application  for  New  or  Modified 
General  Wireless  Communications 
Service  Radio  Station  Under  Part  26") 
must  be  submitted  by  each  vdnning 
bidder  for  each  GWCS  hcense  applied 
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for  on  FCC  Form  175.  In  the  event  that 
mutual  exclusivity  does  not  exist 
between  applicants  filing  FCC  Form 
175,  the  applicant  vnll  also  file  FCC 
Form  401.  The  aforementioned  Forms 
175, 175-S,  and  XXX  are  subject  to  the 
provisions  of  Part  1,  Subpart  Q  of  this 
chapter  ("Competitive  Bidding 
Proceedings")  and  subpart  E  of  this  part. 
Blanket  licenses  are  granted  for  each 
market  frequency  block.  Applications 
for  individual  sites  are  not  needed  and 
ill  not  be  accepted.  See  §  26.11. 

(b)  Applications  received  for  filing  are 
given  a  file  number.  The  assignment  of 

a  file  nimiber  to  an  application  is  merely 
for  administrative  convenience  and  does 
not  indicate  the  acceptance  of  the 
application  for  filing  and  processing. 
Such  assignment  of  a  file  number  vtrill 
not  preclude  the  subsequent  return  or 
dismissal  of  the  application  if  it  is  fbimd 
to  be  not  in  accordance  with  the 
Conmiission's  rules. 

(c)  Acceptance  of  an  application  for 
filing  merely  means  that  it  has  been  the 
subject  of  a  preliminary  review  as  to 
completeness.  Such  acceptance  will  not 
preclude  the  subsequent  return  or 
dismissal  of  the  application  if  it  is  foimd 
to  be  defective  or  not  in  accordance 
with  the  Commission's  rules, 

§26.317    Public  notice  period. 

(a)  At  regular  intervals,  the 
Commission  will  issue  a  public  notice 
listing: 

(1)  The  acceptance  for  filing  of  all 
applications  and  major  amendments 
thereto: 

(2)  Significant  Commission  actions 
concerning  applications  listed  as 
acceptable  for  filing; 

(3)  Information  which  the 
Commission  in  its  discretion  believes  of 
public  significance.  Such  notices  are 
solely  for  the  purpose  of  informing  the 
public  and  do  not  create  any  rights  in 
an  applicant  or  any  other  person. 

(4)  Special  environmental 
considerations  as  required  by  part  1  of 
this  chapter. 

(b)  The  Commission  will  not  grant 
any  application  until  expiration  of  a 
period  of  thirty  (30)  days  follov«ng  the 
issuance  date  of  a  public  notice  listing 
the  application,  or  any  major 
amendments  thereto,  as  acceptable  for 
filing.  Provided,  that  the  Commission 
will  not  grant  an  application  filed  on 
Form  XXX  filed  either  by  a  winning 
bidder  or  by  an  applicant  whose  Form 
175  application  is  not  mutually 
exclusive  with  other  applicants,  until 
the  expiration  of  a  period  of  forty  (40) 
days  following  the  issuance  of  a  public 
notice  listing  the  application,  or  any 
major  amendments  thereto,  as 


acceptable  for  filing.  See  also  §  1.2108  of 
this  chapter. 

(c)  As  an  exception  to  paragraphs 
(a)(1),  (a)(2)  of  this  section,  the  public 
notice  provisions  are  not  applicable  to 
applications: 

(1)  For  authorization  of  a  minor 
technical  change  in  the  facilities  of  an 
authorized  station  where  such  a  change 
would  not  be  classified  as  a  major 
amendment  (as  defined  by  §  26.314) 
were  such  a  change  to  be  submitted  as 
an  amendment  to  a  pending  application; 

(2)  For  issuance  of  a  license 
subsequent  to  a  radio  station 
authorization  or,  pending  application 
for  a  grant  of  such  license,  any  special 
or  temporary  authorization  to  permit 
interim  operation  to  facilitate 
completion  of  authorized  construction 
or  to  provide  substantially  the  same 
service  as  would  be  authorized  by  such 
license; 

(3)  For  extension  of  time  to  complete 
construction  of  authorized  facilities,  see 
§  26.104; 

(4)  For  temporary  authorization 
pursuant  to  §^25.315; 

(5)  For  an  authorization  under  any  of 
the  proviso  clauses  of  section  308(a)  of 
the  Communications  Act  of  1934  (47 
U.S.C.  308(a)); 

(6)  For  consent  to  an  involuntary 
assignment  or  transfer  of  control  of  a 
radio  authorization;  or 

(7)  For  consent  to  a  voluntary 
assigimient  or  transfer  of  control  of  a 
radio  authorization,  where  the 
assignment  or  transfer  does  not  involve 
a  substantial  change  in  ownership  or 
control. 

§26.318    Dismlsaai  and  ratum.of 
appllcattons. 

(a)  Any  application  may  be  dismissed 
without  prejudice  as  a  matter  of  right  if 
the  applicant  requests  its  dismissal  prior 
to  designation  for  hearing  or,  in  the  case 
of  applications  filed  on  Forms  175  and 
175-S,  prior  to  auction.  An  applicant's 
request  for  the  return  of  his  application 
after  it  has  been  accepted  for  filing  vtrill 
be  considered  to  be  a  request  for 
dismissal  without  prejudice.  Applicants 
requesting  dismissal  of  their 
applications  are  also  subject  to  §  1.2104 
of  this  chapter. 

(b)  A  request  to  dismiss  an 
application  without  prejudice  will  be 
considered  after  designation  for  hearing 
only  if: 

(1)  A  wrritten  petition  is  submitted  to 
the  Commission  and  is  properly  served 
upon  all  parties  of  record,  and 

(2)  The  petition  complies  with  the 
provisions  of  this  Section  and 
demonstrates  good  cause. 

(c)  The  Commission  will  dismiss  an 
application  for  failure  to  prosecute  or 


for  failure  to  respond  substantially 
within  a  specified  time  period  to  official 
correspondence  or  requests  for 
additional  information.  Dismissal  shall 
be  without  prejudice  if  made  prior  to 
designation  for  hearing  or  prior  to 
auction,  but  dismissal  may  be^made 
with  prejudice  for  imsatisfactory 
compliance  or  after  designation  for 
hearing  or  after  the  appUcant  is  notified 
that  it  is  the  winning  bidder  under  the 
auction  process. 

§  26.31 9    Ownership  changes  and 
agraamants  to  amend  or  to  dismiss 
applieationa  or  plaadinga. 

(a)  Applicabihty.  Subject  to  the 
provisions  of  §  1.2105  of  this  chapter 
(Bidding  Application  and  Certification 
Procedures;  Prohibition  of  Collusion), 
this  section  applies  to  applicants  and  all 
other  parties  interested  in  pending 
applications  who  wish  to  resolve 
contested  matters  among  themselves 
with  a  formal  or  an  informal  agreement 
or  understanding.  This  section  applies 
only  when  the  agreement  or 
imderstanding  will  result  in: 

(1)  A  major  change  in  the  ownership 
of  an  applicant  to  which  §  26.323  and 
26.324  would  apply,  or 

(2)  The  individual  or  mutual 
withdrawal,  amendment  or  dismissal  of 
any  pending  application,  amendment, 
petitioner  or  other  pleading. 

(b)  Parties  that  have  filed  an 
application  in  the  GWCS  that  is 
mutually  exclusive  with  one  or  more 
other  applications,  and  then  enter  into 
an  agreement  to  resolve  the  mutual 
exclusivity  by  withdrawing  or 
requesting  dismissal  of  the  appUcation 
or  an  amendment  thereto,  must  obtain 
the  approval  of  the  FCC.  Parties  that 
have  filed  a  petition  to  deny,  informal 
objection  or  other  pleading  against  a 
pending  appUcation,  and  then  seek  to 
withdraw  or  request  dismissal  of  the 
petition,  either  unilaterally  or  in 
exchange  for  a  financial  consideration, 
must  obtain  the  approval  of  the  FCC. 

(1)  The  party  wiuidrawing  or 
requesting  dismissal  of  its  application, 
petition  to  deny,  informal  objection  or 
other  pleading  must  submit  to  the  FCC 
a  request  for  approval  of  the  withdrawal 
or  dismissal,  a  copy  of  any  written 
agreement  related  to  the  withdrawal  or 
dismissal,  and  an  affidavit  setting  forth: 

(i)  A  certification  that  neither  the 
party  nor  its  principals  has  received  or 
will  receive  any  money  or  other 
consideration  in  excess  of  the  legitimate 
and  prudent  expenses  inciured  in 
prosecuting  the  application,  petition  to 
deny,  informal  objection  or  other 
pleading  in  exchange  for  the  withdrawal 
or  dismissal  of  the  application,  petition 
to  deny,  informal  objection  or  other 
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pleading,  except  that  this  provision  does 
not  apply  to  dismissal  or  withdrawal  of 
applications  pursuant  to  bona  fide 
merger  agreements; 

(ii)  The  exact  nature  and  amount  of 
any  consideration  received  or  promised; 

(iii)  An  itemized  accounting  of  the 
expenses  for  which  it  seeks 
reimbursement;  and 

(iv)  The  terms  of  any  oral  agreement 
related  to  the  withdrawal  or  dismissal  of 
the  application,  petition  to  dffliy, 
informal  objection  or  other  pleading. 

(2)  In  addition,  within  S  days  of  tne 
filing  date  of  the  applicant's  or 
petitioner's  request  for  approval,  each 
remaining  party  to  any  written  or  oral 
agreement  must  submit  an  affidavit 
setting  forth: 

(i)  A  certification  that  neither  the 
applicant  nor  its  principals  has  paid  or 
will  pay  money  or  other  consideration 
in  excess  of  the  legitimate  and  prudent 
expenses  of  the  petitioner  in  exchange 
for  withdrawing  or  dismissing  the 
application,  petition  to  deny,  informal 
objection  or  other  pleading;  and 

(ii)  The  terms  ofany  orm  agreement 
relating  to  the  withdrawal  or  dismissal 
of  the  application,  petition  to  deny, 
informal  objection  or  other  pleading. 

(3)  For  the  purposes  of  this  section: 
(i)  Affidavits  filed  pursuant  to  this 

section  must  be  executed  by  the  filing 
party,  if  an  individual,  a  partner  having 
personal  knowledge  of  the  facts,  if  a 
partnership,  or  an  officer  having 
personal  knowledge  of  the  facts,  if  a 
corporation  or  association. 

(ii)  Applications,  petitions  to  deny, 
informal  objections  and  other  pleadings 
are  deemed  to  be  pending  before  the 
FCC  from  the  time  the  appUcation  or 
petition  to  deny  is  filed  with  the  FCC 
until  such  time  as  an  order  of  the  FCC 
granting,  denying  or  dismissing  the 
application,  petition  to  deny,  informal 
objection  or  other  pleading  is  no  longer 
subject  to  reconsideration  by  the  FCC  or 
to  review  by  any  court. 

(iii)  "Legitimate  and  prudent 
expenses"  are  those  expenses 
reasonably  inciured  by  a  party  in 
preparing  to  file,  filing,  prosecuting 
and/or  settUng  its  application,  petition 
to  deny,  informal  objection  or  other 
pleading  for  which  reimbursement  is 
sought. 

(iv)  "Other  consideration"  consists  of 
financial  concessions,  including,  but  not 
Umited  to,  the  transfer  of  assets  or  the 
provision  of  tangible  pecuniary  benefit, 
as  well  as  non- financial  concessions 
that  confer  any  type  of  benefit  on  the 
recipient. 

(y)  Reimbursement  by  an  applicant  of 
the  legitimate  and  prudent  expenses  of 
a  potential  petitioner  or  objector, 
incurred  reasonably  and  directiy  in 


preparing  to  file  a  petition  to  deny,  will 
not  be  considered  to  be  payment  for 
refraining  from  filing  a  petition  to  deny 
or  an  informal  objection.  Payments 
made  direcUy  to  a  potential  petitioner  or 
objector,  or  a  person  related  to  a 
potential  petitioner  or  objector,  to 
implement  non-financial  promises  are 
prohibited  unless  specifically  approved 
by  the  FCC. 

126.320    OppocMon  to  applications. 

(a)  Petitions  to  deny  (including 
petitions  for  other  forms  or  reUef)  and 
responsive  pleadings  for  Commission 
consideration  must  comply  with 

§  1.2108  of  this  chapter  and  must: 

(1)  Identify  the  appUcation  or 
appUcations  (including  applicant's 
name,  station  location.  Commission  file 
numbers  and  radio  service  involved) 
with  which  it  is  concerned; 

(2)  Be  filed  in  accordance  with  the 
pleading  limitations,  fiUng  periods,  and 
other  appUcable  provisions  §§  1.41 
through  1.52  of  this  chapter  except 
where  otherwise  provided^in  §  1.2108  of 
this  chapter; 

(3)  Contain  specific  allegations  of  fact 
which,  except  for  facts  of  which  official 
notice  may  be  taken,  shall  be  supported 
by  affidavit  of  a  person  or  persons  with 
personal  knowledge  thereof,  and  which 
shall  be  sufficient  to  demonstrate  that 
the  petitioner  (or  respondent)  is  a  party 
in  interest  and  that  a  grant  of,  or  other 
Commission  action  regarding,  the 
application  would  be  prima  facie 
inconsistent  with  the  public  interest; 

(4)  Be  filed  within  thirty  (30)  days 
after  the  date  of  public  notice    . 
announcing  the  acceptance  for  filing  of 
any  such  application  or  major 
amendment  thereto  (unless  the 
Commission  otherwise  extends  the 
filing  deadline);  and 

(5)  Contain  a  certificate  of  service 
showing  that  it  has  been  mailed  to  the 
applicant  no  later  than  the  date  of  filing 
thereof  with  the  Commission. 

(b)  A  petition  to  deny  a  major 
amendment  to  a  previously  filed 
application  may  only  raise  matters 
directly  related  to  the  amendment 
which  could  not  have  been  raised  in 
connection  with  the  underlying, 
previously  filed  application.  This  does 
not  apply  to  petitioners  who  gain 
standing  because  of  the  major 
amendment. 

(c)  parties  who  file  fiivolous  petitions 
to  deny  may  be  subject  to  sanctions 
including  monetary  forfeitines,  Ucense 
revocation,  if  they  are  FCC  licensees, 
and  may  be  prohibited  from 
participating  in  future  auctions. 


f  26.321    Mutually  axelualve  application*. 

(a)  The  Commission  will  consider  , 
appUcations  to  be  mutually  exclusive  if 
their  confUcts  are  such  that  the  grant  of 
one  appUcation  would  effectively 
preclude  by  reason  of  harmful  electrical 
interference,  or  other  practical  reason, 
the  grant  of  one  or  more  of  the  other 
applications.  The  Cosunission  will 
presume  "harmful  electrical 
interference"  to  mean  interference 
which  would  result  in  a  material 
impairment  to  service  rendered  to  the 
pubUc  despite  full  coopoation  in  good 
faith  by  all  appUcants  or  parties  to 
achieve  reasonable  technical 
adjustments  which  would  avoid- 
electrical  conffict. 

(b)  Mutually  exclusive  applications 
filed  on  Form  175  for  the  initial 
provision  of  GWCS  service  are  subject  to 
competitive  bidding  in  accordance  with 
the  procedures  in  Subpart  F  of  this  part 
and  in  Part  1,  Subpart  Q  of  this  chapter. 

(c)  An  application  will  be  entitled  to 
comparative  consideration  with  one  or 
more  confficting  appUcations  only  if  the 
Commission  determines  that  such 
comparative  consideration  will  serve 
the  pubUc  interest. 

§  26.322    Consideration  of  applications. 

(a)  AppUcations  for  an  instrument  of 
authorization  will  be  granted  if,  upon 
examination  of  the  application  and 
upon  consideration  of  such  other 
matters  as  it  may  officially  notice,  the 
Commission  finds  that  the  grant  will 
serve  the  pubUc  interest,  convenience, 
and  necessity.  See  also  §  1,2108  of  this 
chapter. 

(b)  The  grant  shall  be  without  a  formal 
hearing  if,  upon  consideration  of  the 
application,  any  pleadings  or  objections 
filed,  or  other  matters  which  may  be 
officially  noticed,  the  Commission  finds 
that: 

(1)  The  application  is  acceptable  for 
filing,  and  is  in  accordance  with  the 
Commission's  rules,  regulations,  and 
other  requirements; 

(2)  The  application  is  not  subject  to  a 
post-auction  hearing  or  to  comparative 
consideration  pursuant  to  §  26.321  with 
another  appUcation(s); 

(3)  A  grant  of  the  appUcation  would 
not  cause  harmful  electrical  interference 
to  an  authorized  station; 

(4)  There  are  no  substantial  and 
material  questions  of  fact  presented;  and 

(5)  The  appUcant  is  qualified  imder 
current  FCC  regulations  and  policies. 

(c)  If  the  Commission  should  grant 
without  a  formal  hearing  an  application 
for  an  instnmient  of  authorization 
which  is  subject  to  a  petition  to  deny 
filed  in  accordance  with  §  26.320,  the 
Commission  will  deny  the  petition  by 
the  issuance  of  a  Memorandum  Opinion 
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and  Order  which  will  concisely  report 
the  reasons  for  the  denial  and  dispose 
of  all  substantial  issues  raised  by  the 
petition. 

(d)  Whenever  the  Commission, 
without  a  formal  hearing,  grants  any 
appUcation  in  part,  or  subject  to  any 
terms  or  conditions  other  than  those 
normally  appUed  to  applications  of  the 
same  type,  it  shall  inform  the  appUcant 
of  the  reasons  therefor,  and  the  grant 
shall  be  considered  final  unless  the 
Commission  should  revise  its  action 
(either  by  granting  the  application  as 
originaUy  requested,  or  by  designating 
the  application  for  a  formal  evidentiary 
hearing)  in  response  to  a  petition  for 
reconsideration  which: 

(1)  Is  filed  by  the  appUcant  within 
thirty  (30)  days  from  the  date  of  the 
letter  or  order  giving  the  reasons  for  the 
partial  or  conditioned  grant; 

(2)  Rejects  the  grant  as  made  and 
explains  the  reasons  why  the 
appUcation  should  be  granted  as 
originally  requested;  and, 

(3)  Returns  the  instnunent  of 
authorization. 

(e)  The  Commission  will  designate  an 
application  for  a  formal  hearing, 
specifying  with  particularly  the  matters 
and  tl^ngs  in  issue,  if,  upon 
consideration  of  the  appUcation,  any 
pleadings  or  objections  filed,  or  other 
matters  which  be  officially  noticed,  the 
Conmiission  determines  that: 

(1)  A  substantial  and  material 
question  of  fact  is  presented  (see  also 
§1.2108  of  this  chapter): 

(2)  The  Commission  is  unable  for  any 
reason  to  make  the  findings  specified  in 
paragraph  (a)  of  this  section  and  the 
application  is  acceptable  for  filing, 
complete,  and  in  accordance  with  the 
Commission's  rules,  regulations,  and 
other  requirements;  or 

(3)  The  application  is  entitled  to 
comparative  consideration  (under 

§  26.321)  with  another  appUcation  (or 
applications). 

(f)  The  Commission  may  grant,  deny 
or  take  other  action  with  respect  to  an 
application  designated  for  a  formal 
hearing  pursuant  to  paragraph  (e)  of  this 
section  or  Part  1  of  this  chapter. 

(g)  Reconsideration  or  review  of  any 
final  action  taken  by  the  Commission 
will  be  in  accordance  with  Part  1, 
Subpart  A  of  this  chapter. 

S  26.323    Post-action  divestitures. 

Any  parties  sharing  a  common  non- 
controlling  ownership  interests  who 
aggregate  more  GWCS  spectrum  among 
them  than  a  single  entity  is  entitled  to 
hold  will  be  permitted  to  divest 
sufficient  properties  within  90  days  of 
the  license  grant  to  come  into 


compliance  with  the  spectrum 
aggregation  Umits  as  follows: 

(a)  The  GWCS  appUcant  shall  submit 
a  signed  statement  with  its  long-form 
application  stating  that  sufficient 
properties  will  be  divested  within  90 
days  of  the  Ucense  grant.  If  the  Ucensee 
is  otherwise  quaUfied,  the  Commission 
will  grant  the  applications  subject  to  a 
condition  that  the  Ucensee  come  into 
compliance  with  the  GWCS  spectnmi 
aggregation  Umits  within  90  days  of 
grant. 

(b)  Within  90  days  of  license  grant, 
the  Ucensee  must  certify  that  the 
applicant  and  all  parties  to  the 
appUcation  have  come  into  compliance 
with  the  GWCS  spectrum  aggregation 
limits.  If  the  Ucensee  fails  to  submit  the 
certification  within  90  days,  the 
Commission  will  immediately  cancel  all 
broadband  GWCS  licenses  won  by  the 
appUcant,  impose  the  default  payment 
and,  based  on  the  facts  presented,  take 
any  other  action  it  deems  appropriate. 
Divestiture  may  be  an  interim  trustee  if 
a  buyer  has  not  been  secured  in  the 
required  time  frame,  as  long  as  the 
appUcant  has  no  interest  in  or  control  of 
the  trustee,  and  the  trustee  may  dispose 
of  the  property  as  it  sees  fit.  In  no  event 
may  the  trustee  retain  the  property  for 
longer  than  six  months  from  grant  of 
license. 

§  26.324    Transfer  of  control  or  assignment 
of  station  authorization. 

(a)  Authorizations  shall  be  transferred 
or  assigned  to  another  party,  voluntarily 
(for  example,  by  contract)  or 
involuntarily  (for  example,  by  death, 
bankruptcy,  or  legal  disabiUty),  directiy 
or  indirectly  or  by  transfer  of  control  of 
any  corporation  holding  such 
authorization,  only  upon  application 
and  approval  by  the  Commission.  A 
transfer  of  control  or  assignment  of 
station  authorization  in  the  General 
Wireless  Communications  Service  is 
also  subject  to  §  1.2111  of  this  chapter 
(Assignment  or  transfer  of  control: 
imjust  enrichment). 

(1)  A  change  fi-om  less  than  50% 
ownership  to  50%  or  more  ownership 
shall  always  be  considered  a  tiansfer  of 
control. 

(2)  In  other  situations  a  controlling 
interest  shall  be  determined  on  a  case- 
by-case  basis  considering  the 
distribution  of  ownership,  and  the 
relationships  of  the  owners,  including 
family  relationships. 

(b)  Form  required: 
(1)  Assignment. 

(i)  FCC  Form  490  shall  be  filed  to 
assign  a  license  or  permit. 

(ii)  In  the  case  of  involuntary 
assignment,  FCC  Form  490  shall  be  filed 


within  30  days  of  the  event  causing  the 
assignment. 

(2)  Transfer  of  control. 

(i)  FCC  Form  490  shall  be  submitted 
in  order  to  transfer  contiol  of  a 
corporation  holding  a  license  or  permit. 

(ii)  In  the  case  of  involimtary  transfer 
of  contit)!,  FCC  Form  490  shall  be  filed 
within  30  days  of  the  event  causing  the 
transfer. 

(3)  Form  430.  Whenever  an 
application  must  be  filed  under 
paragraphs  (a)(1)  or  (a)(2)  of  this  section, 
the  assignee  or  transferee  shall  file  FCC 
Form  430  ("Common  Carrier  Radio 
License  QuaUfication  Report")  imless  an 
accurate  report  is  on  file  with  the 
Commission. 

(4)  Notification  of  completion.  The 
Commission  shaU  be  notified  by  letter  of 
the  date  of  completion  of  the  assignment 
or  transfer  of  control. 

(5)  If  the  transfer  of  control  of  a 
Ucense  is  approved,  the  new  Ucensee  is 
held  to  the  original  build-out 
requirement  of  §  26.104. 

(c)  In  acting  upon  appUcations  for 
transfer  of  control  or  assignment,  the 
Commission  will  not  consider  whether 
the  pubUc  interest,  convenience,  and 
necessity  might  be  served  by  the  transfer 
or  assignment  of  the  authorization  to  a 
person  other  than  the  proposed 
transferee  or  assignee. 

(d)  AppUcants  seeking  to  transfer 
their  licenses  within  three  years  after 
the  initial  Ucense  grant  date  are  required 
to  file,  together  with  their  transfer 
application,  the  associated  contiacts  for 
sale,  option  agreements,  management 
agreements,  and  all  other  documents 
disclosing  the  total  consideration  to  be 
received  in  return  for  the  transfer  of  the 
license. 

§  26.325    Extension  of  time  to  complete 
construction. 

(a)  If  construction  is  not  completed 
within  the  time  period  set  forth  in 

§  26.104,  the  authorization  wiU 
automatically  expire.  Before  the  period 
for  construction  expires  an  application 
for  an  extension  of  time  to  complete 
construction  (FCC  Form  489)  may  be 
filed.  See  paragraph  (b)  of  this  section. 
Within  30  days  after  the  authorization 
expires  an  application  for  reinstatement 
may  be  filed  on  FCC  Form  489. 

(b)  An  application  for  extension  of 
time  to  complete  construction  may  be 
made  on  FCC  Form  489.  Extension  of 
time  requests  must  be  filed  prior  to  the 
expiration  of  the  construction  period. 
Extensions  will  be  granted  only  if  the 
licensee  shows  that  the  failure  to 
complete  construction  is  due  to  causes 
beyond  his  control.  An  application  for 
modification  of  an  authorization  (under 
construction)  does  not  extend  the  initial 
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construction  period.  If  additional  time 
to  construct  is  reqwred,  an  FCC  Form 
489  must  be  submitted. 

§26.326   Termination  of  authorization. 

(a)  (1)  All  authorizations  shall 
terminate  on  the  date  specified  on  the 
authorization  or  on  the  date  specified  by 
these  rules,  unless  a  timely  appUcation 

for  renewal  has  been  filed.  -  ■   .  ^ 

(2)  If  no  application  for  renewal  has 
been  made  before  the  authorization's 
expiration  date,  a  late  apphcation  for 
renewal  will  only  be  conndered  if  it  is 
filed  within  30  days  of  the  expiration 
date  and  showsithat  the  failure  to  file  a  * 

timely,  aj^lication  was  due  to  causes 
beyond  the  applicant's  control.  During 
this  30  day  period  reinstatement 
applications  must  be  filed  on  FCC  Form 
489.  Service  to  subscribers  need  not  be 
suspended  while  a  late  filed  renewal 
application  is  p«iding,  but  such  service 
shall  be  without  prejudice  to 
Commission  action  on  the  renewal 
application  and  any  related  sanctions. 
See  also  §  26.14  (Criteria  for 
Comparative  Renewal  Proceedings). 

(b)  Special  Tempoivy  Authority.  A 
special  temporary  authorization  shall 
automatically  terminate  upon  failure  to 
comply  with  the  conditions  in  the 
authorization; 
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Proclamatioii  6815  of  August  7,  1995 

Minority  Enterprise  Development  Week,  1995 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

For  citizens  throughout  the  Nation,  entrepreneurship  is  a  proven  gateway 
to  economic  empowerment.  At  its  best,  our  firee  enterprise  system  works 
to  ensure  that  all  of  our  citizens  have  the  opportunity  to  contribute  fully 
to  America's  economic  growth  and  to  benefit  fully  fix)m  our  economy's 
success.  However,  the  road  to  entrepreneurial  achievement  is  seldom  easy. 
Those  who  undertake  the  journey  must  be  talented,  determined,  and  brave. 
But  America  has  a  history  of  rewarding  risk-takers,  and  there  is  much 
to  be  gained  in  the  attempt. 

If  this  country  is  to  continue  to  prosper  in  the  years  ahead,  we  must 
hold  fast  to  the  promise  of  minority  enterprise  development.  Business  growth 
in  our  minority  communities  creates  wealth,  encourages  self-sufficiency, 
and  generates  jobs  where  they  are  needed.  My  Administration  is  working 
hard  to  strengthen  all  of  our  Nation's  businesses,  opening  new  domestic 
and  international  markets,  stimulating  the  efficient  use  of  developed  but 
imderutilized  land  in  older  cities  and  towns,  and  reducing  the  cost  of 
borrowing  for  business  start-ups  and  expansions.  These  innovative  efforts 
are  making  an  impact,  and  people  throughout  America  are  stepping  forward 
to  take  advantage  of  the  possibilities  of  investment. 

This  week  plays  an  important  part  in  our  work  to  promote  the  growth 
of  the  minority  business  community.  As  we  recognize  America's  outstanding 
minority  business  men  and  women,  we  honor  their  accomplishments  and 
help  spur  them  on  to  greater  heights.  Highlighting  their  success,  this  occasion 
touches  even  those  who  have  not  yet  dreamed  of  starting  their  own  busi- 
nesses. We  are  all  inspired  by  the  example  our  entrepreneurs  have  set. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CUNTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  September  24  through 
September  30,  1995,  as  "Minority  Enterprise  Development  Week."  I  call 
on  all  Americans  to  commemorate  this  event  with  appropriate  ceremonies 
and  activities,  joining  together  to  recognize  the  contributions  that  minority 
entrepreneurs  make  every  day  to  our  national  economic  security. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  seventh  day 
of  August,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-five,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twentieth. 
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Ij   40792 

Corporation  for  National  and  Community  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Innovative  commimity  service  demonstration  programs, 
40826 
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Defense  Department 

See  Air  Force  Department 
See  Army  Department 
NOTICES 
Meetings: 
DOD  personal  property  program,  40826-40828 

Economic  Development  Administration 

NOTICES 

Trade  adjustment  assistance  eligibility  determination 
petitions: 
Yes  Trading  et  al..  40818-40819 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availabiUty,  etc: 
Alaska  and  Native  Hawaiian  cultural  and  arts 

development  program,  40828  : 
Direct  grant  and  fellowship  programs.  40956-40961  - 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Pennsylvania,  40758-40760 
PROPOSED  RULES 

Air  quality  implementatton  plans;  approval  and  . 
promulgation;  various  States: 
Peimsylvania,  40799 
Hazardous  waste: 
Small  mtmidpal  solid  waste  landfills  located  in  dry  or 
remote  areas;  groimd-water  monitoring  alternatives 
and  general  compliance'date  delay,  40799-40812 
NOTICES 

Agency  information  collection  activities  under  0MB 
review,  40836-40837 

Federal  landscaped  grounds,  environmentally  and 

economically  beneficial  landscape  practices;  guidance 
for  Presidential  memorandum,  40837-40841 

Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
City  hidustries  Site,  FL,  40841-40842 

Water  pollution  control: 
Clean  Water  Act- 
Class  n  administrative  pmalty  assessments,  40841 

Executive  Office  of  the  President 

See  Presidential  Documents 

Farm  Credit  Administration 

NOTICES 

Meetings;  Simshine  Act,  40889 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Boeing,  40748-40750 
Fokker,  40750-40753 
Lockheed,  40753-40754 
Pratt  &  Whitney,  40755-40756 
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PROPOSED  RULES 

Airworthiness  directives: 
Beech,  40782^0783 
Boeing,  40783-40785 

Federal  Communications  Commission 

RULES 

Communications  equipment: 
Radio  frequency  devices — 
Closed-caption  decoder  circuitry  compatible  with  cable 
television  copy  protection  system  developed  by 
Eidak  Corp.;  incorporation  requirement  deleted, 
40760-40761 
Radio  stations;  table  of  assignments: 

California,  40761 
PROPOSED  RULES 

Radio  stations;  table  of  assignments: 

Alabama,  40812 

Illinois.  40812-40813 

Minnesota,  40813 

Texas  et  al.,  40814-40815 
Television  broadcasting: 

Networks  and  affiliates  programming  practices,  40814 

NOTICES 

Agency  information  collection  activities  imder  OMB   ' 
review: 

Proposed  agency  information  collection  activities;  • 
comment  request,  40842 

Federal  Deposit  Insurance  Corporation 

PROPOSED  RULES 

Assessments: 
First  quarterly  payments;  collection  date,  prepayment 
option,  and  interest  rate,  40776-40782 

Federal  Election  Commission 

NOTICES 

Meetings;  Simshine  Act,  40889 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Central  Illinois  Light  Co.  et  al.,  40828-^0830 

EI  Power.  Inc.,  et  al.,  40830-40833 
Enviroiunental  statements;  availability,  etc.: 

Georgia  Power  Co.,  40833-40834 
Applications,  hearings,  determinations,  etc.: 

Columbia  Gas  Transmission  Corp.  et"al.,  40834 

Cove  Point  LNG  LP.,  40834 

Kaukauna,  WI,  40835 

KN  Interstate  Gas  Transmission  Co.,  40834-40835 

Niagara  Mohawk  Power  Corp.,  40835 

NorAm  Gas  Transmission  Co.,  40835 

Panhandle  Eastern  Pipe  Line  Co.,  40835-40836 

Williston  Basin  Interstate  Pipeline  Co.,  40836 

Federal  Highway  Administration 

RULES 

Motor  carrier  safety  standards: 

Intermodal  transportation,  40761-40763 
NOTICES 

Uniform  Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act: 

Pilot  program;  Florida,  40878 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  40842-10843 


Freight  forwarder  licenses: 
Briz  Forwarding,  Inc.,  et  al.,  40843 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Branyon,  James  Walker,  40843 
Financial  Trust  Corp.  et  al.,  40843 
HSBC  Holdings,  PLC,  et  al.,  40843-40844 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Marbled  murrelet — 
Critical  habitat  designation,  40892-40954 
NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 
Marbled  murrelet,  40851-40852 
Environmental  statements;  availability,  etc.: 
Galerucella  calmariensis,  etc.;  nonindigeneous  insects 
release  to  control  purple  loosestrife,  40852-40853 
Incidental  take  permits — 
Gulf  Coast  Prairie  Ecosystem,  TX;  Attwater's  prairie 

chicken  and  Houston  toad,  40853—10854 
Travis  County,  TX;  golden-cheeked  warbler,  40854- 
40855 

Foreign  Assets  Control  Office 

NOTICES 

Iran;  economic  sanctions  (E.O.  12959  implementation); 
general  licenses  and  notices,  40881-40888 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Louisiana 

BP  Exploration  &  Oil  Inc.;  oil  refinery  complex,  40819 
Michigan 
BASF  Corp;  vitamins,  industrial  plastics,  and  plastic 
auto  parts  manufacturing  facilities,  40819-40820 
Missouri,  40820 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Clearwater  National  Forest,  ID,  40817 

Rio  Grande  National  Forest,  CO,  40817 
Meetings: 

Blue  Moimtains  Natural  Resources  Institute  Board  of 
Directors,  40817-40818 

General  Accounting  Office 

RULES 

Bid  protest  process.  40737-40744 

General  Services  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review: 
Proposed  agency  information  collection  activities; 
comment  request,  40844 

Health  and  Huntan  Services  Department 

See  Inspector  General  Office,  Health  and  Human  Services 

Department  • 
See  National  Institutes  of  Health 
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Health  Care  Financing  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 
Department 

Inspector  General  Office,  Health  and  Human  Services 
Department 

NOTICES 

Home  health  services  fraud,  and  fraud  and  abuse  in 

medical  supplies  provision  to  nursing  facilities;  special 

&Bud  alerts  publication,  40847-40851 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 

internal  Revenue  Service 

PROPOSED  RULES 

Income  taxes: 
Corporations  or  partnerships;  stock  or  partnership 

interests  offered  through  underwriters,  40792-40794 
EMversification  of  common  trust  funds  at  time  of 

combination  or  division,  40796—40797 
Transfers  to  investment  companies,  40794—40796 

International  Trade  Administration 

NOTICES 

Antidumping: 
Bicycle  speedometers  from — 

Japan, 40820-40821 
Color  television  receivers,  except  for  video  monitors, 
bom — 
Taiwan,  40821-40822 
Countervailing  duties: 
Grey  portland  cement  and  clinker  from — 

Venezuela,  40822 
Oil  coimtry  tubular  goods  from — 
Italy,  40822-40823 
Applications,  hearings,  determinations,  etc.: 
University  of— 
Hawaii  et  al.,  40823-40824 
Kentucky.  40924 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Oil  couintry  tubular  goods  from — 
Argentina  et  al.,  40855 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operatiop,  acquisition,  construction,  etc.: 

Consolidated  Rail  Corp.,  40855-40856 
Railroad  services  abandonment: 

CSX  Transportation,  Inc.,  40856 

Justice  Department 

See  Antitrust  Division 

NOTICES 

Agency  information  collection  activities  under  OMB 
review: 
Proposed  agency  information  collection  activities; 
comment  request,  40856-40857 
Pollution  control;  consent  judgments: 
CCL  Custom  Manufacturing,  Inc.,  40857-40858 
Hercules  et  al.,  40858 
Princeton  Enterprises,  Inc.,  et  al.,  40858-40859 


Labor  Department 

See  Mine  Safety  and  Health  Administration 

See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Closure  of  pubUc  lands: 

Nevada,  40851 
Resource  management  plans,  etc.: 

Cascade  Resource  Area,  ID,  40851 

Merit  Systems  Protection  Board 

RULES 

Organization,  functions,  and  authority  delegations: 
Regional  offices  realignment,  40744-40745 

Mine  Safety  and  Health  Administration 

NOTICES 

Accident  investigation  procedures  review,  40859-40862 
Mississippi  River  Commission 

NOTICES 

Meetings;  Sunshine  Act,  40889 

National  Credit  Union  Administi^on 

NOTICES 

Meetings;  Sunshine  Act,  40889-40890 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eligibility;  determinations,  40878-40881 

National  Institutes  of  Health 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Therapeutic  compoimds  for  acquired  immunodeficiency 
syndrome  (AIDS)  and  other  human  and  animal 
(Useases  of  retroviral  etiology;  development,  40844- 
40846 
Meetings: 

National  Institute  of  Mental  Health,  40846 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 

exclusive: 
•    Applied  Immune  Systems,  Inc.,  40846—40847 
Recombinant  DNA  molecules  research: 
Actions  imder  guidelines 
Proposed,  40984-40985 

National  Oceanic  and  Atinoapheric  Adminlstivtion 

RULES 

Fishery  conservation  and  management: 
Limited  access  management  of  Federal  fisheries  in  and 
off  of  Alaska 
Groimdfish  and  crab  moratorium,  40763-40775 

PROPOSED  RULES 

Fishery  conservation  and  management: 
South  Atlantic  golden  crab,  40815 
South  Atlantic  snapper-grouper,  40815-40616 

National  Parte  Service 

PROPOSED  RULES 

National  Park  System: 
Glacier  Bay  National  Park.  AK;  vessel  management  plan, 
40798-^0799 
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Nationai  Science  Foundation 

NOTICES 

Agency  information  collection  activities  under  OMB 
review: 
Proposed  agency  infonnation  collection  activities; 
conunent  request,  40862 
Meetings: 
Design,  Manufacture,  and  Industrial  Innovation  Special 

Emphasis  Panel.  40862-40863 
Materials  Research  Special  Emphasis  Panel,  40863 
Polar  Programs  Special  Emphasis  Panel,  40863 . 
Meetings;  Sunshine  Act,  40890 

Nuclear  Regutotory  Commission 

NOTICES 

Enviromnfflital  statements;  availability,  etc.: 

Entergy  Operations,  Inc.,  40864-40866 

Peco  Energy  Co.  et  al.,  40866-40867 
Petitions;  Director's  decisions: 

GPU  Nuclear  Corp.,  40867-40871 
Applications,  hearings,  determinations,  etc.: 

Virginia  Electric  &  Power  Co.,  48871 

Occupational  Safety  and  ilealtti  Administratien 
Nonccs 
Meetings: 
Maritime  Advisory  Committee  for  Occupational  Safety 
and  Health,  40862 

Paraonnei  Management  Office 

RULES 

Prevailing  rate  systems,  40744 


Proaidential  Documents 


EXECWTMC  OnOB«S 

Government  agencies  and  employees: 
Federal  acquisition;  compliance  of  sources  with  toxic 
chemical  release  reporting  requirements  (EO  12969), 


PuMic  Itoalth  Sarvioe 

See  National  Institutes  of  Health 

Reaearch  and  Special  Profliams  Administratien 

NOTICES 
Meetings: 
Intwnati(»al  standards  on  transport  of  radioactive 
materials,  40881 


Nonccs 

Agency  inibraaation  cellectioB  activities  under  OKffi 

review,  40871-40872 
Self-ngulatory  organizations;  proposed  rule  dianges: 

New  York  Stock  Exchange,  Inc.,  40872-40873 
Applications,  hearings,  determinations,  etc.: 

American  Telephone  &  Data  hic,  40873 

Lincehi  National  Life  bisuraDce  Co.  et  al.,  40873-40875 

TFF  hivestHMnt  Pregram.Inc,  et  al.,  40675-40876 


Agency  infonnation  collection  activities  under  0KB 
review: 
Proposed  agency  informaticm  collection  activities: 
comment  request,  40877 


Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Tranapdrtation  Department 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  40877 
Certificates  of  pubUc  convenience  and  necessity  and 
foreign  air  carrier  permints;  weekly  applications, 
40877 
Hearings,  etc. — 
Sierra  Expressway  L.L.C.,  40877-40878 

Treaaury  Department 

See  Foreign  Assets  Control  Office 

See  Internal  Revenue  Service 

PROPOSED  RULES 

Privacy  Act;  implementation,  40797-40798 

Veterans  Affairs  Department 

RULES 

Organization,  functions,  and  authority  delegations: 
Inspector  General  et  al.;  subpoena  authority  and  means  of 
service  description,  40756—40758 


Separaf  Parts  In  This  Issue 

PartH 

Department  of  the  Interior,  Fish  and  Wildlife  Service, 
40892-40954 

PartUI 

Departinent  of  Education,  40956-40981 

Partly 

Department  of  Health  and  Human  Services,  Mational 
Institutes  of  Health,  40984-40985 


The  President,  40980-40992 


Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Free  Ekctreak  BsUetin  Board  service  for  Public  Law 
numbers.  Federal  ftegiila-  finding  aids,  and  a  list  of 
documents  on  pubUc  inspection  is  availaUe  on  202-275- 
1538  or  275-0920. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicabflity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put)lished  under 
50  tities  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  tjy 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


QENERAL  ACCOUNTINQ  OFFICE 

4CFRPart21 

Qenenil  Accounting  Offic*; 
AdminlstFatlv*  Practic*  and  Procedur*. 
Bid  ProtMt  Regulations,  Qovemment 
Contracts 

agency:  General  Accounting  Office. 
ACTION:  Final  rule. 

SUMMARY:  The  General  Accounting 
Office  (GAO)  is  amending  its  Bid  Protest 
Regulations  after  receiving  and 
considering  the  comments  on  the 
proposed  rule  published  on  January  31, 
1995.  The  final  rule  implements  the 
Federal  Acqmsition  Streamlining  Act  of 
1994  (FASA)  and  conforms  GAO's 
current  regulation  to  the  practice  that 
has  evolved  at  GAO  since  April  1991, 
when  GAO  last  revised  part  21.  The 
final  rule  will  improve  the  overall 
efficiency  and  e^ctiveness  of  GAO's 
bid  protest  process  by  streamlining  the 
process,  by  reducing  the  costs  of 
ptirstiing  protests  at  GAO  for  all  parties, 
and  by  permitting  GAO  to  resolve 
protests  as  expeditiously  as  possible. 
The  final  rule  reflects  the  requirement 
in  FASA  that  the  implementing 
regulation  be  concise  and  easily 
understood  by  vendors  and  government 
officials.  The  final  rule  shortens  the 
regulation,  even  though  several 
provisions  implementing  FASA  are 
added. 

EFFECTIVE  DATE:  October  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  R.  Golden  (Acting  Associate 
General  Counsel)  or  Linda  S.  I^bowitz 
(Senior  Attorney),  202-512-9732. 

SUPPLEMENTARY  INFORMATION: 

Effective  Dates 

Protests  filed  at  GAO  prior  to  the 
effective  date  of  this  final  rule  will  be 
considered  imder  the  previous  rule 
publi^ed  at  56  FR  3759  on  April  1, 
1991.  That  previous  rule  will  also  be 


used  to  ccmsider  (1)  protests  filed  on  or 
after  the  effective  date  of  this  rule  which 
supplement  or  amend  a  protest  filed  at 
GAO  prior  to  the  effective  date  of  this 
rule  and  (2)  claims  and  requests  for 
reconsideration  filed  on  or  after  the 
effective  date  of  this  rule  which  concern 
a  protest  which  was  considered  imder 
the  previous  rule. 

Background 

On  January  31, 1995,  GAO  published 
a  proposed  rule  (60  FR  5871)  in  which 
it  proposed  to  revise  its  Bid  Protest 
Regulations.  The  supplementary 
information  includeid  with  the  proposed 
rule  explained  that  the  proposed 
revision  to  GAO's  regulation 
implemented  the  statutory  changes 
contained  in  the  Federal  Acquisition 
Streamlining  Act  of  1994  (FASA),  Pub. 
L  103-355. 108  SUt  3243;  dated 
October  13, 1994.  The  proposed  rule 
also  was  based  on  GAO's  experience 
with  the  previous  rule,  including  the 
use  of  protective  orders  and  hearings, 
which  was  published  at  56  FR  3759  on 
April  1, 1991.  The  proposed  rule 
conformed  GAO's  regulation  to  the 
practice  that  had  evolved  at  GAO  since 
April  1991. 

In  revising  its  regulation,  GAO  has 
been  gmded  by  the  statutory  mandate  in 
sec.  10002(e)  of  FASA  that  the 
implementing  regulation  be  concise  and 
easily  understood  by  vendors  and 
government  officials,  and  by  the 
principle  that  GAO's  bid  protest  process 
remain  as  imcomplicated  and  informal 
as  possible,  consistent  with  the  goal  of 
providing  expeditious  and  meaningful 
relief  to  vendors  wrongfully  excluded 
from  procurements.  More  specifically, 
GAO's  final  rule  will  streamline  the 
process,  reduce  the  costs  of  pursuing 
protests  at  GAO  for  all  parties,  and 
permit  GAO  to  resolve  protests  as 
expeditiously  as  possible.  GAO's 
regulation  is  shortened  overall,  even 
though  several  new  provisions 
implementing  FASA  are  added. 
Redundancies  are  eliminated  and 
langiiage  changes  reflect  an  effort  to 
make  the  regulation  clearer  and  more 
readable. 

Summary  of  Comments 

Interested  persons  were  invited  to 
submit  comments  on  GAO's  proposed 
rule  by  April  3, 1995.  We  received 
written  comments  from  11  Federal 
agencies,  2  bar  associations,  4  law  firms, 
1  industry  association,  and  2  members 


of  the  public.  In  adopting  this  final  rule, 
we  have  carefully  considered  all 
comments  received.  The  commenters 
generally  were  supportive  of  our  efforts 
to  streamline  the  bid  protest  process  and 
to  provide  expeditious  and  meaningful 
relief  to  vendors  wrongfully  excluded 
from  procurements.  In  this  regard,  the 
commenters  suggested  further  language 
changes  consistent  with  these  goals.  We 
have  adopted  many  of  these  suggestions 
in  the  final  rule  to  improve  the 
efficiency  of  the  process. 

A  discussion  of  the  more  significant 
comments  concerning  GAO's  proposed 
rule,  and  our  responses  to  these 
comments,  are  set  forth  below. 

Section  21.0— Definitions 

One  commenter  recommended  that 
we  expand  the  definition  of 
"intervenor"  in  §  21.0(b)  to  include 
entities  which  participated  in  a 
procurement  which  were  not  selected 
for  award.  It  was  suggested  that  these 
entities  be  considered  "interveners"  in 
spite  of  their  decision  not  to  file  a 
protest.  Because  these  entities  can  file  a 
protest  in  their  own  right,  we  do  not 
believe  that  expansion  of  the  definition 
of  "intervenor"  is  warranted.  Also, 
under  §  21.3(i),  GAO  may  permit,  or 
even  request,  the  submission  of 
statements  by  entities  which  do  not 
choose  to,  or  cannot,  participate  as  a 
matter  of  right  in  a  protest.  For  example, 
it  has  been  our  practice  to  allow 
submissions  from  trade  associations  and 
other  participants  in  a  procurement. 

Section  21.1— Filing  a  Protest 

One  commenter,  in  supp<Hting  our 
efforts  to  make  the  final  rule  more 
"user-friendly,"  suggested  that  we 
further  revise  the  language  in  §  21.1(c), 
which  lists  the  elements  of  a  protest 
filing,  to  include  certain  additional 
elements.  We  basically  adopted  this 
suggestion  by  adding  language  to 
require  a  protester  to  establi^  in  its 
protest  its  interested  party  status  and 
the  timeliness  of  its  protest.  Moreover, 
we  have  added  a  new  paragraph  (d)  to 
this  section  (and  accordingly,  have 
redesignated  subsequent  paragraphs) 
which  provides  that  in  addition, 
protesters  may  request  in  their  protests 
a  protective  order,  specific  documents 
relevant  to  the  protest  grounds,  and  a 
hearing.  Further,  we  have  revised  the 
language  in  redesignated  paragraph  (i) 
of  this  section  to  provide  that  protests 
will  not  be  dismissed  if  a  protester  fails 
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to  request  in  its  initial  protest  filing  a 
protective  order,  specific  documents 
relevant  to  the  protest  grounds,  or  a       ^ 
hearing.  We  believe  these  revisions  will 
significantly  simpUfy  a  protester's 
preparation  of  its  protest. 

In  response  to  a  conunenter's  concern 
that  the  agency  does  not  always  receive 
a  complete  copy  of  a  protest  and  all 
attachments,  we  have  added  language  to 
redesignated  paragraph  (e)  of  §  21.1  to 
make  it  clear  that  the  protester  is 
obligated  to  furnish  the  agency  with  a 
complete  copy  of  its  protest,  including 
all  attachments. 

With  respect  to  redesignated 
paragraph  (g)  of  §  21.1,  several 
commenters  argued  that  the  requirement 
for  the  simultaneous  submission  at  GAO 
of  a  redacted  ve^ion  of  a  protest 
(omitting  confidential  information), 
along  with  the  full,  unredacted  protest, 
would  be  unduly  burdensome. 
Accordingly,  we  have  revised  the 
language  in  this  section  to  require  that 
a  redacted  version  of  the  protest  be  filed 
with  GAO  within  1  day  after  the  filing 
of  the  unredacted  protest. 

Section  21 .2— Time  for  Filing 

In  the  proposed  rule,  consistent  with 
the  requirements  of  FASA,  we  have 
converted  our  timeliness  rules  from 
"working  days"  to  "calendar  days." 
Accordingly,  a  protester  may  file  a 
protest  (which  does  not  involve  an 
alleged  soUcitation  impropriety)  not 
later  than  14  calendar  days  (as  opposed 
to  10  working  days)  after  the  basis  of 
protest  is  known  or  should  have  been 
known,  whichever  is  earfier. 

Section  1402(b)  of  FASA  requires  an 
agency  which  receives  notice  of  a 
protest  from  GAO  within  10  days  after 
the  date  of  contract  award  or  within  5 
days  after  the  debriefing  date  offered  to 
an  unsuccessful  offeror  for  any 
debriefing  that  is  requested  and,  when 
requested,  is  required  to  immediately 
direct  the  contractor  to  suspend  contract 
performance.  According  to  one 
commenter,  Congress  intended  to 
provide  meaningful  relief  to  an 
imsuccessfiil  offeror  which  filed  a 
protest  within  5  calendar  days  after  a 
required  debriefing,  thus  obviating  the 
unsuccessful  offeror's  need  to  file  a 
"defensive"  protest  prior  to  receiving  all 
information  to  which  it  is  entitled 
pursuant  to  a  statutorily  required 
debriefing. 

In  light  of  the  14-calendar-day  rule  for 
filing  timely  protests,  the  commenter 
argued  that  if  a  protest  is  based  on 
information  discovered  before  a 
required  debriefing,  the  protester  cannot 
wait  to  file  its  protest  until  after  it  is 
debriefed  since,  at  that  point,  the  14- 
calendar-day  period  for  filing  a  timely 


protest  may  have  expired,  although  the 
protest  may  still  be  timely  for  the 
purpose  of  requiring  the  agency  to 
suspend  contract  performance.  For  this 
reason,  the  commenter  suggested  that 
we  change  our  timeliness  rules  to 
provide  that  a  protest,  other  than  one 
based  on  an  alleged  soUcitation 
impropriety,  be  considered  timely  if  it  is 
filed  writhin  14  calendar  days  after  the 
protester  knew  (or  should  have  known, 
if  that  is  earher)  the  basis  of  protest,  or 
if  it  is  filed  within  5  calendar  days  after 
the  required  debriefing,  whichever  is 
later. 

While  we  beUeve  that  this 
recommendation  should  be  given 
further  consideration,  we  decline  to 
adopt  this  suggestion  in  the  final  rule 
because  such  a  significant  change  to  oiu* 
longstanding  timeliness  rules  should  be 
pubUshed  for  comment  prior  to 
implementation.  We  plan  to  evaluate 
the  protest  practice  which  evolves  in 
response  to  the  implementation  of  the 
new  debriefing  requirements  of  FASA.  If 
experience  shows  that  a  revision  to  oiu 
timeliness  rules  would  be  beneficial  to 
the  bid  protest  system,  we  will  consider 
further  rulemakhig. 

Section  21.3 — Notice  of  Protest, 
Submission  of  Agency  Report,  and  Time 
for  Filing  of  Comments  on  Report 

In  response  to  a  suggestion  from  a 
commenter,  we  have  added  language  to 
§  21.3(a)  to  require  that  all  protest 
commimications  be  sent  by  means 
reasonably  calculated  to  effect  timely 
delivery.  We  beUeve  this  change  wrill 
improve  the  efficiency  of  the  bid  protest 
process. 

In  response  to  suggestions  from 
several  commenters,  we  also  have  added 
language  to  clarify  §  21.3(b)  and  to 
specifically  acknowledge,  consistent 
with  our  current  practice,  that  an 
intervenor,  as  well  as  an  agency,  may 
file  a  request  for  dismissal  of  a  protest 
prior  to  submission  of  the  agency  report. 

Several  commenters  expressed 
concern  regarding  our  implementation 
of  the  protest  file  requirement  contained 
in  sec.  1015  and  1065  of  FASA.  It  was 
the  consensus  of  these  commenters  that 
requiring  an  agency  to  file  a  protest  file 
within  20  days  of  a  request  for  such  a 
file  in  every  one  of  the  large  number  of 
protests  filed  with  our  Office  would 
represent  an  imdue  burden,  in 
particular  because  of  the  need  to  redact 
the  documents  in  the  protest  file.  These 
commenters  pointed  out  that  many 
protests  are  dismissed  (or  withdrawn) 
within  the  first  20  days  after  filing,  and 
that  in  those  cases,  the  time  and  effort 
devoted  to  preparing  a  protest  file 
would  be  wasted.  In  addition,  some  of 
these  commenters  stated  that  they 


would  be  forced  to  Utigate  every  protest, 
even  where  summary  dismissal  is 
appropriate,  because  they  would  be 
compelled  to  devote  their  limited 
resources  to  preparing  a  protest  file 
rather  than  to  drafting  requests  for 
simimary  dismissal. 

In  response  to  the  concerns  expressed, 
we  have  decided  not  to  adopt  the 
protest  file  requirement  at  this  time. 
While  we  continue  to  believe  that  filing 
a  protest  file  early  in  the  bid  protest 
process  will  permit  a  more  expeditious 
resolution  of  protests  and  offer  other 
system  efficiencies,  in  view  of  the 
concern  that  the  requirement  for  early 
preparation  of  protest  material  is  imduly 
burdensome,  we  have  elected  at  this 
time  not  to  implement  a  mandatory 
protest  file  requirement  as  part  of  our 
bid  protest  procedures. 

In  any  event,  we  note  that  the 
agencies  have  a  statutory  obligation  to 
implement  a  protest  file  procedure. 
Rather  than  our  Office  implementing  a 
protest  file  requirement  at  this  time,  we 
think  it  is  appropriate  that  the  protest 
file  requirement  be  implemented,  in  the 
first  instance,  in  the  Federal  Acquisition 
Regulation  (FAR).  However,  it  remains 
our  intention,  in  appropriate  cases,  to 
encourage  agencies  to  voluntarily 
provide  a  protest  file  early  in  the  bid 
protest  process  to  ensure  prompt 
development  and  resolution  of  protests, 
and  to  avoid  the  need  for  GAO  to  invoke 
the  express  option  in  roll-over  situations 
(i.e.,  those  cases  where  GAO  closes  an 
initial  protest  without  deciding  the 
merits  of  the  protest  groimds  originally 
raised  because  a  subsequently  filed 
protest,  with  new  or  related  protest 
grounds,  potentially  renders  a  decision 
on  the  initial  protest  grounds 
meaningless).  In  this  regard,  in  response 
to  suggestions  from  several  commenters, 
we  have  clarified  the  language  in 
§  21.10(a)  by  expressly  stating  that  GAO 
may  invoke  the  express  option  on  its 
own  initiative.  We  plan  to  closely 
evaluate  the  impact  of  such  voluntary 
use  of  the  protest  file  and,  if  the  results 
prove  to  be  of  benefit  to  the  process,  we 
will  consider  formally  incorporating  the 
protest  file  requirement  into  oiu' 
procedures. 

In  response  to  a  conunenter's  concern 
that  the  language  in  §  21.3(c)  permitting 
an  agency  to  request  relevant  documents 
from  a  protester  will  allow  for  "wide- 
open"  document  requests,  we  have 
clarified  the  language  in  this  section  to 
Umit  these  requests  to  "appropriate 
cases." 

To  conform  our  regulation  to  current 
practice,  we  have  revised  the  language 
in  §  21.3(e)  to  provide  for  granting  an 
agency's  requests  for  extensions  of  time 
for  submission  of  agency  reports  "on  a 


case-by-case  basis,"  rather  than  granting 
these  requests  "sparingly,"  the  language 
which  is  used  in  our  ciurent  regulation. 
(For  consistency,  we  also  have  revised 
the  language  in  §  21.3(h)  to  provide  for 
granting  a  protester's  requests  for 
extensions  of  time  for  submission  of 
comments  "on  a  case-by-case  basis," 
rather  than  granting  these  requests 
"sparingly,"  the  language  which  is  used 
in  our  current  regulation.) 

Section  21.5 — Protest  Issues  Not  for 
Consideration 

Several  commenters  questioned  our 
language  change  in  §  21.5(b)(2)  which  - 
provides  that  we  will  review  the  refusal 
by  the  Small  Business  Administration  to 
issue  a  certificate  of  competemry 
because  of  "a  failure  to  consider  vital 
information  bearing  on  the  firm's 
responsibiUty."  We  added  this  language 
to  reflect  our  cxurent  case  law.  See 
COSTAR,  B-240980,  Dea  20, 1990,  90- 
2  CPD 1 509;  American  industrial. 
Contractors.  Inc.,  8-236410.2;  Dec.  15, 
1989,  89-2  CPD  \  557.' 

Section  21.6— Withholding  of  Award 
and  Suspension  of  Contract.    . 
Performance 

The  information  provided  in  §  21.6  is 
significantly  modified.  This  section  in 
the  proposed  rule  repeated  in  substance 
the  requirements  for  the  withholding  of 
award  and  the  suspension  of  contract 
performance  which  we  contained  in  48 
CFR  part  33.  These  requirements  are  to 
be  carried  out  by  the  agencies,  not  our 
Office,  and  therefore  we  refer  readers  to 
the  relevant  statutory  and  regulatory 
provisions  addressing  these 
requirements. 

Section  21.7 — Hearings 

With  regard  to  paragraphs  (g)  and  (h) 
of  §21.7,  several  commenters  requested, 
clarification  of  the  requirement  for 
agencies  to  file  consolidated  post- 
hearing  comments  on  the  hearing  and 
agency  report,  and  clarification  of  the 
requirement  to  reference  relevant 
hearing  testimony  and  admissions.  We 
have  adopted  the  language 
recommended  by  the  commenters. 

Section  21.8 — Remedies 

Several  commenters  suggested  that  we 
address  how  we  will  implement  the  fee 
limitation  provisions  contained  in  sec, 
1403  of  FASA.  We  have  added  language 
to  §  21.8(f)(2)  referencing  the  statutory 
language  of  FASA.  The  agencies  wall 
adjudicate,  in  the  first  instance,  claims 
for  costs  consistent  with  the  statutory 
fee  limitation  provisions.  If  a  protester 
and  agency  cannot  reach  agreement  on 
a  claim  for  costs  within  a  reasonable 
time,  we  may,  upon  request  of  the 


protester,  recommend  the  amoimt  of 
costs  the  agency  should  pay  in 
accordance  with  the  statutory  fee 
limitation  provisions. 

Regarding  the  limitation  on  attorneys' 
fees,  issues  involving,  for  example,  a 
request  for  higher  fees  based  on  the  cost 
of  living  or  a  special  factor  are  more 
appropriately  resolved  on  a  case-by-case 
basis.  We  expect  to  provide  necessary 
guidance  to  parties  through  our 
decisions.  Concerning  the  consultant 
and  expert  witness  fee  limitation,  FASA 
limits  die  payment  of  these  fees  to  "the 
highest  rate  of  compensation  *  *  •  paid 
by  the  Federal  Government."  While 
there  is  some  difference  of  opinicra 
among  the  commenters  on  whether 
Congress  intended  to  cap  fees  at  the 
highest  rate  fixed  by  the  Classification 
Act  Schedules  15,  see  5  U.S.C.  3109,  we 
beUeve  that  the  proposed  FAR 
implementation,  which  limits 
consultant  and  expert  witness  fees  to 
the  highest  rate  fixed  by  5  U.S.C.  3109, 
is  appropriate  and  consistent  with  the 
statutory  language.  We  are  unaware  of 
any  legislative  history  which  suggests 
that  this  implementation  is  contrary  to 
congressional  intent. 

Section  21 .  10— £xpress  Option, 
Accelerated  Schedule,  and  Summary  • 
Decision 

Section  21.10  has  been  clarified  to . 
confirm  that  GAO  may  resolve  any  ' 
protest  using  a  flexible,  accelerated 
schedule.  In  addition,  for  any  protest, 
GAO  may  issue  a  stunmary  decision.  We 
anticipate  that  a  request  for  a  summary 
decision  will  be  made  as  soon  as 
practicable  after  the  protest  is  filed,  thus 
permitting  GAO  to  expedite  the 
decision-making  process  in  order  to . 
minimize  the  disruption  to  the 
proctirement  process. 

Section  21.12— Distribution  of  Decisions 

As  stated  in  §  21.12,  we  have 
established  an  electronic  distribution 
system  to  facilitate  expedited  access  to 
decisions.  The  telephone  number  for 
obtaining  information  regarding  access 
to  this  electronic  distribution  system  is 
202-512-5282.  In  addition,  the 
telephone  number  for  GAO's  case  status 
line  is  202-512-5436.  We  encourage 
parties  requiring  copies  of  decisions  or 
case  status  information  to  use  these 
telephone  numbers.  We  are  also 
changing  the  format  of  bid  protest 
decisions.  In  order  to  provide  a  more 
uniform  format  and  to  facihtate 
distribution  through  electronic  systems, 
the  decisions  themselves  will  not  have 
an  original  signature,  but  the  typed 
designation  "Comptroller  General  of  the 
United  States." 


Section  21.13 — Nonstatutory  Protests 

One  commenter  expressed  concern 
with  the  language  of  §  21.13  regarding 
an  agency's  agreement  to  have  its 
protests  decided  by  GAO.  While  we 
beUeve  that  a  language  change  is  not 
required,  we  point  out  that  the  language 
in  this  section  is  intended  to  permit 
agencies  to  agree,  in  advance,  that  our 
Office  decide  a  class  of  cases  or  a 
particular  case.  Once  a  protest  is  filed, 
however,  we  do  not  anticipate  that  an 
agency  will  revoke  an  agreement-to  have, 
the  pending  protest  decided  by  our 
Office,  and,  in  fact,  in  the  past  no 
agency  has  revcdi^  such  an  agreementv. ' 

Li8tofSub)ecUin4CFRPart21  . 

Administrative  practice  and 
procedure.  Bid  protest  regulations. 
Government  contracts;. 

For  the  reasons  set  out  in  the 
preamble,  title  4,  chapter  I,  subchapter 
B,  of  the  Code  of  Federal  Regulations  is 
amended  as  follows; 

1.  Part  21  is  revised  to  read  as  follows: 

PART  21— BH)  PROTEST 
REGULATIONS 

21.0  Definitions. . 

21.1  Filing  a  protest. 

21.2  Time  for  filing.  • 

21.3  Notice  of  protest,  suhmhsioD  of  agancy 
report,  and  time  for  filing  of  commentr    - 
on  report 

21.4  Protective  orders. 

21.5  Pcotestissuas  not  fbr.coBsideration. 

21.6  Withholding  of  award  «ndsutpensien 
of  contract  performance. 

21.7  Heerings. 

21.8  Remedies. 

21.9  Time  for  decision  by  GAO. 

21.10  Express  option,  accelerated  scheduls, 
and  sununary  decision. 

21.11  Effect  of  judiciai  proceedings. 

21.12  Distribution  of  decisions. 

21.13  Nonstatutory  protests. 

21.14  Request  for  reconsideration. 
Authority:  31  U.S.C.  3551-355ff. 

§21.0    Definitions. 

(a)  Interested  party  means  an  actual  or 
prospective  bidder  or  offeror  whose 
direct  economic  interest  would  be 
affected  by  the  award  of  a  contract  or  by 
the  failure  to  award  a  contract. 

(b)  Intervenor  means  an  awardee  if  the 
award  has  been  made  or,  if  no  award 
has  been  made,  all  bidders  or  offerors 
who  appear  to  have  a  substantial 
prospect  of  receiving  an  award  if  the 
protest  is  denied. 

(c)  Federal  agency  means  any 
executive  department  or  independent 
establishment  in  the  executive  branch, 
including  any  wholly  owned 
government  corporation,  and  any 
establishment  in  the  legislative  or 
judicial  branch,  except  the  Senate,  the 
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House  of  Representatives  and  the 
Architect  of  the  Capitol  and  any 
activities  under  his  direction. 

(d)  Contracting  agency  means  a 
Federal  agency  which  has  awarded  or 
proposes  to  award  a  contract  under  a 
protested  procurement. 

(e)  Days  are  calendar  days.  In 
computing  a  period  of  time  for  the 
purpose  of  thisr  part,  the  day  from  which 
the  period  begins  to  run  is  not  counted. 
When  the  last  day  of  the  period  is  a 
Saturday,  Simday,  or  Federal  holiday, 
the  period  extends  to  the  next  day  that 
is  not  a  Saturday,  Sunday,  or  Federal 
hohday.  Similarly,  when  the  General 
Accounting  Office  (GAO),  or  another 
Federal  agency  where  a  submission  is 
due,  is  closed  for  all  or  part  of  the  last 
day,  the  period  extends  to  the  next  day 
on  which  the  agency  is  open. 

(f)  Adverse  agency  action  is  any 
action  or  inaction  by  a  contracting 
agency  which  is  prejudicial  to  the 
position  taken  in  a  protest  filed  with  the 
agency,  including  a  decision  on  the 
merits  of  a  protest;  the  opening  of  bids 
or  receipt  of  proposals,  the  award  of  a 
contract,  or  the  rejection  of  a  bid  despite 
a  pending  protest;  or  contracting  agency 
acqmescence  in  continued  and 
substantial  contract  performance. 

(g)  A  document  is  filed  on  a  particular 
day  when  it  is  received  by  GAO  by  5:30 
p.m..  eastern  time,  on  that  day.  A 
doomtient  may  be  filed  by  hand 
delivery,  mail,  or  commercial  carrier; 
parties  wishing  to  file  a  dociunent  by 
facsimile  transmission  or  other 
electronic  means  must  ensiu«  that  the 
necessary  equipment  is  operational  at 
GAO's  Procurement  Law  Control  Group. 

§21.1    Filing  a  protest 

(a)  An  interested  party  may  protest  a 
sohcitation  or  other  request  by  a  Federal 
agency  for  offers  for  a  contract  for  the 
procurement  of  property  or  services;  the 
cancellation  of  such  a  solicitation  or 
other  request;  an  award  or  proposed 
award  of  such  a  contract;  and  a 
termination  of  such  a  contract,  if  the 
protest  alleges  that  the  termination  was 
based  on  improprieties  in  the  award  of 
the  contract. 

(b)  Protests  must  be  in  writing  and 
addressed  as  follows:  General  Counsel, 
General  Accounting  Office,  441  G  Street, 
NW.,  Washington,  DC  20548,  Attention: 
Procurement  Law  Control  Group. 

(c)  A  protest  filed  with  GAO  shall: 

(1)  Include  the  name,  address,  and 
telephone  and  facsimile  numbers  of  the 
protester, 

(2)  Be  signed  by  the  protester  or  its 
representative, 

(3)  Identify  the  contracting  agency 
and  the  solicitation  and/or  contract 
number. 


(4)  Set  forth  a  detailed  statement  of 
the  legal  and  factual  groimds  of  protest 
including  copies  of  relevant  documents. 

(5)  Set  forth  all  information 
establishing  that  the  protester  is  an 
interested  party  for  the  purpose  of  fiUng 
a  protest. 

(6)  Set  forth  all  information 
establishing  the  timeliness  of  the 
protest, 

(7)  Specifically  request  a  ruling  by  the 
Comptroller  General  of  the  United 
States,  and 

(8)  State  the  form  of  reUef  requested. 

(d)  In  addition,  a  protest  filed  with 
GAO  may: 

(1)  Request  a  protective  order, 

(2)  Request  specific  dociunents 
relevant  to  the  protest  grounds,  and 

(3)  Request  a  nearing. 

(e)  The  protester  sh^l  furnish  a 
complete  copy  of  the  protest,  including 
all  attachments,  to  the  Individual  or 
location  designated  by  the  contracting 
agency  in  the  solicitation  for  receipt  of 
protests,  or  if  there  is  no  designation,  to 
the  contracting  officer.  The  designated 
individual  or  location  (or.  if  applicable, 
the  contracting  officer)  must  receive  a 
complete  copy  of  the  protest  and  all 
attachments  no  later  than  1  day  after  the 
protest  is  filed  with  GAO.  The  protest 
dociunent  must  Indicate  that  a  complete 
copy  of  the  protest  and  all  attachments 
are  being  furnished  within  1  day  to  the 
appropriate  individual  or  location. 

(f)  No  formal  briefs  or  other  technical 
forms  of  pleading  or  motion  are 
required.  Protest  submissions  should  be 
concise  and  logically  arranged,  and 
should  clearly  state  legally  sufficient 
grounds  of  protest.  Protests  of  different 
procurements  should  be  separately 
filed. 

(g)  Unless  precluded  by  law,  GAO 
will  not  withhold  material  submitted  by 
a  protester  from  any  party  outside  the 
government.  If  the  protester  believes 
that  the  protest  contains  information 
which  should  be  withheld,  a  statement 
advising  of  this  fact  must  be  on  the  front 
page  of  the  submission.  This 
information  must  be  identified  wherever 
it  appears,  and  the  protester  must  file, 
within  1  day  after  the  filing  of  its  protest 
with  GAO,  a  redacted  copy  of  the 
protest  which  omits  the  information. 

(h)  Parties  who  intend  to  file 
documents  containing  classified 
information  should  notify  GAO  in 
advance  to  obtain  advice  regarding 
procedures  for  filing  and  handling  the 
information. 

(i)  A  protest  may  be  dismissed  for 
failure  to  comply  with  any  of  the 
requirements  of  this  section,  except  for 
the  items  in  paragraph  (d)  of  this 
section.  In  addition,  a  protest  shall  not 
be  dismissed  for  failvue  to  comply  with 


paragraph  (e)  of  this  section  where  the 
contracting  officer  has  actual  knowledge 
of  the  basis  of  protest,  or  the  agency,  in 
the  preparation  of  its  report,  was  not 
prejudiced  by  the  protester's 
noncompUance. 

§21.2    Tim*  for  filing. 

(a)(1)  Protests  based  upon  alleged 
improprieties  in  a  solicitation  which  are 
apparent  prior  to  bid  opening  or  the 
time  set  for  receipt  of  initial  proposals 
shall  be  filed  prior  to  bid  opening  or  the 
time  set  for  receipt  of  initial  proposals. 
In  procurements  where  proposals  are 
requested,  alleged  improprieties  which 
do  not  exist  in  the  initial  solicitation  but 
which  are  subsequently  incorporated 
into  the  solicitation  must  be  protested 
not  later  than  the  next  closing  time  for 
receipt  of  proposals  following  the 
incorporation. 

(2)  In  cases  other  than  those  covered 
in  paragraph  (a)(1)  of  this  section, 
protests  shall  be  filed  not  later  than  14 
days  after  the  basis  of  protest  is  known 
or  should  have  been  known,  whichever 
is  earlier. 

(3)  If  a  timely  agency-level  protest  was 
previously  filed,  any  subsequent  protest 
to  GAO  filed  within  14  days  of  actual 

or  constructive  knowledge  of  initial 
adverse  agency  action  will  be 
considered,  provided  the  agency-level 
protest  was  filed  in  accordance  with 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section,  unless  the  contracting  agency 
imposes  a  more  stringent  time  for  filing, 
in  which  case  the  agency's  time  for 
filing  will  control.  In  cases  where  an 
alleged  impropriety  in  a  solicitation  is 
timely  protested  to  a  contracting  agency, 
any  subsequent  protest  to  GAO  will  be 
considered  timely  if  filed  within  the  14- 
day  period  provided  by  this  paragraph, 
even  if  filed  after  bid  opening  or  the 
closing  time  for  receipt  of  proposals. 

(b)  Protests  imtimely  on  their  face 
may  be  dismissed.  A  protester  shall 
include  in  its  protest  all  information 
establishing  the  timeliness  of  the 
protest;  a  protester  will  not  be  permitted 
to  introduce  for  the  first  time  in  a 
request  for  reconsideration  information 
necessary  to  estabhsh  that  the  protest 
was  timely. 

(c)  GAO,  for  good  cause  shown,  or 
where  it  determines  that  a  protest  raises 
issues  significant  to  the  procurement 
system,  may  consider  an  untimely 
protest. 

§  21 .3    Notice  of  protest,  submission  of 
agency  report,  and  time  for  filing  of 
comments  on  report 

(a)  GAO  shall  notify  the  contracting 
agency  by  telephone  within  1  day  after 
the  filing  of  a  protest,  and,  imless  the 
protest  is  dismissed  imder  this  pari, 


shall  promptly  send  a  vnitten 
confirmation  to  the  contracting  agency 
and  an  acknowledgment  to  the 
protester.  The  contracting  agency  shall 
immediately  give  notice  of  the  protest  to 
the  contractor  if  award  has  been  made 
or,  if  no  award  has  been  made,  to  all 
bidders  or  offerors  who  appear  to  have 
a  reasonable  prospect  of  receiving  an 
award.  The  contracting  agency  shall 
furnish  copies  of  the  protest 
submissions  to  those  parties,  except 
where  disclosiu-e  of  the  information  is 
prohibited  by  law,  with  instructions  to 
communicate  further  directly  with 
GAO.  All  parties  shall  furnish  copies  of 
all  protest  communications  to  the 
contracting  agency  and  to  other 
participating  parties.  All  protest 
communications  shall  be  sent  by  means 
reasonably  calculated  to  effect  timely 
delivery. 

(b)  A  contracting  agency  or  intervener 
which  beUeves  that  the  protest  or 
specific  protest  allegations  should  be 
dismissed  before  submission  of  an 
agency  report  should  file  a  request  for 
dismissal  as  soon  as  practicable. 

(c)  The  contracting  agency  shall  file  a 
report  on  the  protest  with  GAO  within 
35  days  after  die  telephone  notice  of  the 
protest  from  GAO.  The  report  shall 
include  the  contracting  officer's 
statement  of  the  relevant  facts,  a 
memorandimi  of  law,  and  an  index  and 
a  copy  of  all  relevant  dociunents 
including,  as  appropriate:  The  protest; 
the  bid  or  proposal  submitted  by  the 
protester;  the  bid  or  proposal  of  the  firm 
which  is  being  considered  for  award,  or 
whose  bid  or  proposal  is  being 
protested;  all  evaluation  documents;  the 
solicitation,  including  the  specifications 
or  portions  relevant  to  the  protest;  the 
abstract  of  bids  or  offers  or  relevant 
portions;  and  any  other  relevant 
documents.  The  contracting  agency 
shall  provide  any  additional  documents 
requested  in  the  protest  or  explain  why 
it  is  not  required  to  produce  the 
documents.  In  appropriate  cases,  the 
contracting  agency  may  request  that  the 
protester  produce  relevant  documents 
that  are  not  in  the  agency's  possession. 

(d)  Subject  to  any  protective  order 
issued  in  the  protest  pursuant  to  §  21.4, 
the  contracting  agency  shall 
simultaneously  furnish  a  copy  of  the 
report  to  the  protester  and  any 
intervenors.  The  copy  of  the  report  filed 
with  GAO  shall  list  the  parties  who 
have  been  furnished  copies  of  the  report 
and  shall  identify  in  an  index  any 
documents,  or  portions  of  documents, 
withheld  from  any  party  and  the  reason 
for  the  withholding.  Where  a  protester 
does  not  have  counsel  admitted  to  a 
protective  order  and  documents  are 
withheld  boxn  the  protester  in 


accordance  with  this  part,  the  agency 
shall  provide  documents  adequate  to 
inform  the  protester  of  the  basis  of  the 
agency's  position. 

(e)  "rhe  contracting  agency  may 
request  an  extension  of  time  for  the 
submission  of  the  agency  report. 
Extensions  will  be  granted  on  a  case-by- 
case  basis. 

(f)  The  protester  may  request 
additional  documents  when  their 
existence  or  relevance  first  becomes 
evident.  Except  when  authorized  by 
GAO,  any  request  for  additional 
documents  must  be  filed  with  GAO  and 
the  contracting  agency  not  later  than  2 
days  after  their  existence  or  relevance  is 
known  or  should  have  been  known, 
whichever  is  earUer.  The  contracting 
agency  shall  provide  the  requested 
documents  and  an  index  to  GAO  and 
the  other  parties  within  5  days  or 
explain  why  it  is  not  required  to 
produce  the  documents, 

(g)  Upon  the  request  of  a  party,  GAO 
will  decide  whether  the  contracting 
agency  must  provide  any  withheld 
documents  and  whether  this  should  be 
done  under  a  protective  order.  When 
withheld  documents  are  provided,  the 
protester's  comments  on  the  agency 
report  shall  be  filed  within  10  days  after 
its  receipt  of  the  documents,  imless 
otherwise  specified  by  GAO. 

(h)  Comments  on  the  agency  report 
shall  be  filed  with  GAO  within  14  days 
after  receipt  of  the  report,  with  a  copy 
provided  to  the  contracting  agency  and 
other  participating  parties.  The  protest 
shall  be  dismissed  unless  the  protester 
files  comments  or  a  written  statement 
requesting  that  the  case  be  decided  on 
the  existing  record,  or  requests  an 
extension  of  time  within  the  14-day 
period.  Unless  otherwise  advised  by  the 
protester,  GAO  will  assume  the 
protester  received  the  agency  report  by 
the  due  date  specified  in  the 
acknowledgment  of  protest  furnished  by 
GAO.  Upon  a  showing  that  the  specific 
circumstances  of  a  protest  require  a 
period  longer  than  14  days  for  the 
submission  of  comments,  GAO  will  set 
a  new  date  for  the  submission  of 
comments.  Extensions  will  be  granted 
on  a  case-by-case  basis. 

(i)  GAO  may  permit  or  request  the 
submission  of  additional  statements  by 
the  parties  and  by  other  parties  not 
participating  in  the  protest  as  may  be 
necessary  for  the  fair  resolution  of  the 
protest. 

§21.4    Protactivs  ortlers. 

(a)  At  the  request  of  a  party  or  on  its 
own  initiative,  GAO  may  issue  a 
protective  order  controlling  the 
treatment  of  protected  information. 
Such  information  may  include 


proprietary,  confidential,  or  source- 
selection-sensitive  material,  as  well  as 
other  information  the  release  of  which 
could  result  in  a  competitive  advantage 
to  one  or  more  firms.  The  protective 
order  shall  estabhsh  procedures  for 
application  for  access  to  protected 
information,  identification  and 
safeguarding  of  that  information,  and 
submission  of  redacted  copies  of 
documents  omitting  protected 
information.  Because  a  protective  order 
serves  to  facilitate  the  pursuit  of  a 
protest  by  a  protester  through  counsel, 
it  is,  in  the  first  instance,  the 
responsibihty  of  protester's  counsel  to 
request  that  a  protective  order  be  issued 
and  to  submit  timely  applications  for 
admission  under  that  order. 

(b)  If  no  protective  order  has  been 
issued,  the  agency  may  withhold  from 
the  parties  those  portions  of  its  report 
which  would  ordinarily  be  subject  to  a 
protective  order.  GAO  will  review  in 
camera  all  information  not  released  to 
the  parties. 

(c)  After  a  protective  order  has  been 
issued,  counsel  or  consultants  retained 
by  counsel  appearing  on  behalf  of  a 
party  may  apply  for  admission  under 
the  order  by  submitting  an  appUcation 
to  GAO,  with  copies  furnished 
simultaneously  to  all  parties.  The 
apphcation  shall  estabhsh  that  the 
apphcant  is  not  involved  in  competitive 
decisionmaking  for  any  firm  that  could 
gain  a  competitive  advantage  from 
access  to  the  protected  information  and 
that  there  vnll  be  no  significant  risk  of 
inadvertent  disclosure  of  protected 
information.  Objections  to  an 
appUcant's  admission  shall  be  raised 
within  2  days  after  receipt  of  the 
appUcation,  although  GAO  may 
consider  objections  raised  after  that 
time. 

(d)  Any  violation  of  the  terms  of  a 
protective  order  may  result  in  the 
imposition  of  sanctions  as  GAO  deems 
appropriate,  including  referral  to 
appropriate  bar  associations  or  other 
disciplinary  bodies  and  restricting  the 
individual's  practice  before  GAO. 

§  21 .5    Protest  issues  not  for 
consideration. 

GAO  shall  summarily  dismiss  a 
protest  or  specific  protest  allegations 
that  do  not  state  a  vaUd  basis  for  protest, 
are  untimely  (unless  considered 
pursuant  to  §  21.2(c)),  or  are  not 
properly  before  GAO.  A  protest  or 
specific  protest  allegations  may  be 
dismissed  any  time  sufficient 
information  is  obtained  by  GAO 
warranting  dismissal.  Where  an  entire 
protest  is  dismissed,  no  agency  report 
shall  be  filed;  where  specific  protest 
allegations  are  dismissed,  an  agency 
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report  shall  be  filed  on  the  remaining 
allegations.  Among  the  protest  bases 
which  shall  be  dismissed  are  the 
following: 

(a)  Contract  administration.  The 
administration  of  an  existing  contract  is 
within  the  discretion  of  the  contracting 
agency.  Disputes  between  a  contractor 
and  the  agency  are  resolved  pursuant  to 
the  disputes  clause  of  the  contract  and 
the  Contract  Disputes  Act  of  1978.  41 
U.S.C.  601-613. 

(b)  Small  Business  Administration 
issues. — (1)  Small  business  size 
standards  and  standard  industrial 
classification.  Challenges  of  estabUshed 
size  standards  or  the  size  status  of 
particular  firms,  and  challenges  of  the 
selected  standard  industrial 
classification  may  be  reviewed  solely  by 
the  Small  Business  Administration.  15 
U.S.C  637(b)(6). 

(2)  Small  Business  Certificate  of 
Competency  Program.  Any  referral 
made  to  the  Small  Business 
Administration  pursuant  to  sec.  8(b)(7) 
of  the  Small  Business  Act,  or  any 
issuance  of,  or  refusal  to  issue,  a 
certificate  of  competency  imder  that 
section  wiU  not  be  reviewed  by  GAO 
absent  a  showing  of  possible  bad  fiaith 
on  the  part  of  government  officials  or  a 
failure  to  consider  vital  information 
bearing  on  the  firm's  responsibility.  15 
U.S.C.  637(bK7). 

(3)  Procurements  under  sec.  8(a)  of 
the  Small  Business  Act.  Under  that 
section,  since  contracts  are  entered  into 
with  the  Small  Business  Administration 
at  the  contracting  officer's  discretion 
and  on  such  terms  as  are  agreed  upon 
by  the  procuring  agency  and  the  Small 
Business  Administration,  the  decision 
to  place  or  not  to  place  a  prociuement 
under  the  8(a)  program  is  not  subject  to 
review  absent  a  showing  of  possible  bad 
faith  on  the  part  of  government  officials 
or  that  regulations  may  have  been 
violated.  15  U.S.C.  637(a). 

(c)  Affirmative  determination  of 
responsibility  by  the  contracting  officer. 
Because  the  determination  that  a  bidder 
or  offeror  is  capable  of  performing  a 
contract  is  based  in  large  measuire  on 
subjective  judgments  which  generally 
are  not  readily  susceptible  of  reasoned 
review,  an  affirmative  determination  of 
responsibility  will  not  be  reviewed 
absent  a  showing  of  possible  bad  faith 
on  the  part  of  government  officials  or 
that  definitive  resp<»isibility  criteria  in 
the  solicitation  were  not  met. 

(d)  Procurement  protested  to  the 
General  Services  Administration  Board 
of  Contract  Appeals.  Interested  parties 
may  protest  a  procurement  or  proposed 
preciuvment  of  automated  data 
processing  equipment  and  services  to 
the  General  Services  Administration 


Board  of  Contract  Appeals.  After  a 
protest  to  the  Board,  the  same 
procurement  generally  may  not  be  the 
subject  of  a  protest  to  GAO.  40  U.S.C. 
759(f). 

(e)  Protests  not  filed  either  in  GAO  or 
the  contracting  agency  within  the  time 
limits  set  forth  in  §  21.2. 

(f)  Protests  which  lack  a  detailed 
statement  of  the  legal  and  factual 
grounds  of  protest  as  required  by 

§  21.1(c)(4),  or  which  fail  to  clearly  state 
legally  sufficient  grounds  of  protest  as 
required  by  §  21.1(f). 

(g)  Procurements  by  agencies  other 
than  Federal  agencies  as  defined  by  sec. 
3  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  40 
U.S.C.  472.  Protests  of  procvirements  or 
proposed  prociuements  by  agencies 
such  as  the  U.S.  Postal  Service,  the 
Federal  Deposit  Insurance  Corporation, 
and  nonappropriated  fund  activities  are 
beyond  GAO's  bid  protest  jiuisdiction 
as  established  in  31  U.S.C.  3551-3556. 

(h)  Subcontract  protests.  GAO  will 
not  consider  a  protest  of  the  award  or 
proposed  award  of  a  subcontract  except 
where  the  agency  awarding  the  prime 
contract  has  requested  in  writing  that 
subcontract  protests  be  decided 
pursuant  to  §21.13. 

$21 J    «W(hh*Minfl  of  award  and 
suatwwalaw  of  contoact  perfofmanca. 

Where  a  protest  is  filed  with  GAO,  the 
contracting  agency  may  be  required  to 
withhold  award  and  to  suspend  contract 
performance.  The  requirements  for  the 
withholding  of  award  and  the 
suspension  of  contract  performance  are 
set  forth  in  31  U.S.C  3553(c)  and  (d) 
and  are  implemented  by  48  CFR  part  33. 


§21.7 

(a)  At  the  request  of  a  party  or  on  its 
own  initiative,  GAO  may  conduct  a 
hearing  in  connection  with  a  protest. 
The  request  shall  set  forth  the  reasons 
why  a  hearing  is  needed. 

(b)  Prior  to  the  hearing,  GAO  may 
hold  a  pre-hearing  conference  to  discuss 
and  resolve  matters  such  as  the 
procedures  to  be  followed,  the  issues  to 
be  considered,  and  the  witnesses  who 
will  testify. 

(c)  Hearings  generally  will  be 
conducted  as  soon  as  practicable  after 
receipt  by  the  parties  of  the  agency 
report  and  relevant  dociunents. 
Although  hearings  ordinarily  will  be 
conducted  at  GAO  in  Washington,  DC, 
hearings  may,  at  the  discretion  of  GAO, 
be  conducted  at  other  locations. 

(d)  All  parties  participating  in  the 
protest  shall  be  invited  to  attend  the 
hearing.  Others  may  be  permitted  to 
attend  as  observers  and  may  participate 
as  allowed  by  GAO's  hearing  official.  In 


order  to  prevent  the  improper  disclosure 
of  protected  information  at  the  hearing, 
GAO's  hearing  official  may  restrict 
attendance  during  all  or  part  of  the 
proceeding. 

(e)  Hearings  shall  normally  be 
recorded  and/or  transcribed.  If  a 
recording  and/or  transcript  is  made,  any 
party  may  obtain  copies  at  its  own 
expense. 

(f)  If  a  witness  whose  attendance  has 
been  requested  by  GAO  fails  to  attend 
the  hearing  or  fails  to  answer  a  relevant 
question,  GAO  may  draw  an  inference 
unfavorable  to  the  party  for  whom  the 
witness  would  have  testified. 

(g)  If  a  hearing  is  held,  no  separate 
comments  on  the  agency  report  should 
be  submitted  unless  specifically 
requested  by  GAO.  Each  party  shall  file 
with  GAO,  within  7  days  after  the 
hearing  was  held  or  as  specified  by 
GAO,  a  single  document  expressing  any 
comments  on  both  the  hearing  and 
agency  report,  with  copies  furnished  to 
the  other  parties.  By  the  due  date,  if  the 
protester  has  not  filed  conunents  or  a 
written  statement  requesting  that  the 
case  be  decided  on  the  existing  record, 
GAO  shall  dismiss  the  protest. 

(h)  In  post-hearing  comtments,  the 
parties  should  reference  all  testimony 
and  admissions  in  the  hearing  record 
that  they  consider  relevant,  providing 
specific  citations  to  the  testimony  and 
admissions  referenced. 


S21.t 

(a)  If  GAO  determines  that  a 
sohcitation,  cancellation  of  a 
solicitation,  termination  of  a  contract, 
proposed  award,  or  award  does  not 
comply  with  statute  or  regulation,  it 
shall  recommend  that  the  contracting 
agency  implement  any  combination  of 
the  following  remedies: 

(1)  Refrain  bom  exercising  options 
under  the  contract; 

(2)  Terminate  the  contract; 

(3)  Recompete  the  contract; 

(4)  Issue  a  new  solicitation: 

(5)  Award  a  contract  conaistent  with 
statute  and  regulation:  or 

(6)  Such  other  recommendation(s)  as 
GAO  determines  necessa^  to  promote 
compliance. 

(b)  In  determining  the  appropriate 
recommendation(s),  GAO  snail,  except 
as  specified  in  paragraph  (c)  of  this 
section,  considerall  circumstances 
surrounding  the  procurement  or 
proposed  procurement  including  the 
seriousness  of  the  procurement 
deficiency,  the  degree  bf  prejudice  to 
other  parties  or  to  the  integrity  of  the 
competitive  procurement  system,  the 
good  faith  of  the  parties,  the  extent  of 
performance,  the  cost  to  the 
government,  the  lugency  of  the 
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prociuement,  and  the  impact  of  the 
recommendation(s)  on  the  contracting 
agency's  mission. 

(c)  If  the  head  of  the  proc\iring 
activity  determines  that  performance  of 
the  contract  notwithstanding  a  pending 
protest  is  in  the  govenunent's  best 
interest,  GAO  shall  make  its 
recommendation(s)  imder  paragraph  (a) 
of  this  section  without  regard  to  any 
cost  or  disruption  from  terminating, 
recompeting,  or  reawarding  the  contract. 

(d)  If  GAO  determines  that  a 
solicitation,  proposed  award,  or  award 
does  not  comply  with  statute  or 
regulation,  it  may  recommend  that  the 
contracting  agency  pay  the  protester  the 
costs  of: 

(1)  Filing  and  pursuing  the  protest, 
including  attorneys'  fees  and  consultant 
and  expert  witness  fees;  and 

(2)  Bid  and  proposal  preparation. 

(e)  If  the  contracting  agency  decides  to 
take  corrective  action  in  response  to  a 
protest,  GAO  may  recommend  that  the 
agency  pay  the  protester  the  costs  of 
filing  and  piu^uing  the  protest, 
including  attorneys'  fees  and  consultant 
and  expert  witness  fees.  The  protester 
shall  file  any  request  that  GAO 
recommend  that  costs  be  paid  within  14 
days  after  being  advised  that  the 
contracting  agency  has  decided  to  take 
corrective  action.  The  protester  shall 
furnish  a  copy  of  its  request  to  the 
contracting  agency,  which  may  file  a 
response  within  14  days  after  receipt  of 
the  request,  with  a  copy  furnished  to  the 
protester. 

(fl(l)  If  GAO  recommends  that  the 
contracting  agency  pay  the  protester  the 
costs  of  filing  and  pursuing  the  protest 
and/or  of  bid  or  proposal  preparation, 
the  protester  and  the  agency  shall 
attempt  to  reach  agreement  on  the 
amount  of  costs.  The  protester  shall  file 
its  claim  for  costs,  detailing  and 
certifying  the  time  expended  and  costs 
incurred,  with  the  contracting  agency 
within  90  days  after  receipt  of  GAO's 
recommendation  that  the  agency  pay  the 
protester  its  costs.  Failure  to  file  the 
claim  within  that  time  may  result  in 
forfeiture  of  the  protester's  right  to 
recover  its  costs. 

(2)  The  contracting  agency  shall  issue 
a  decision  on  the  claim  for  costs  as  soon 
as  practicable  after  the  claim  is  filed.  If 
the  protester  and  the  contracting  agency 
cannot  reach  agreement  within  a 
reasonable  time,  GAO  may,  upon 
request  of  the  protester,  recommend  the 
amount  of  costs  the  agency  should  pay 
in  accordance  with  31  U.S.C.  3554(c).  In 
such  cases,  GAO  may  also  recommend 
that  the  contracting  agency  pay  the 
protester  the  costs  of  piusuing  the  claim 
for  costs  before  GAO. 


(3)  The  contracting  agency  shall  notify 
GAO  within  60  days  after  GAO 
recommends  the  amoimt  of  costs  the 
agency  should  pay  the  protester  of  the 
action  taken  by  the  agency  in  response 
to  the  recommendation. 

§  21 .9    Time  for  daclaion  by  GAO. 

(a)  GAO  shall  issue  a  decision  on  a 
protest  within  125  days  after  it  is  filed. 

(b)  In  protests  where  GAO  uses  the 
express  option  procedures  in  §  21.10, 
GAO  shall  issue  a  decision  on  a  protest 
within  65  days  aftevit  is  filed. 

(c)  GAO,  to  the  maximum  extent 
practicable,  shall  resolve  a  timely 
supplemental  protest  adding  one  or 
more  new  grounds  to  an  existing 
protest,  vnthin  the  time  limit 
established  in  paragraph  (a)  of  this 
section  for  decision  on  the  initial 
protest.  If  an  amended  protest  cannot  be 
resolved  within  that  time  limit,  GAO 
may  resolve  the  amended  protest  using 
the  express  option  procedures  in 
§21.10. 

§21.10    Express  option,  accelerated 
schedule,  and  summary  decision. 

(a)  At  the  request  of  a  party  or  on  its 
own  initiative,  GAO  may  decide  a 
protest  using  an  express  option. 

(b)  The  express  option  will  be 
adopted  at  the  discretion  of  GAO  and 
only  in  those  cases  suitable  for 
resolution  within  65  days. 

(c)  Requests  for  the  express  option 
shall  be  in  writing  and  received  in  GAO 
no  later  than  3  days  after  the  protest  or 
supplemental  protest  is  filed.  GAO  will 
promptly  notify  the  parties  whether  the 
case  will  be  handled  using  the  express 
option. 

(d)  When  the  express  option  is  used, 
the  following  schedule  appfies  instead 
of  those  deadlines  in  §21.3  and  §21.7: 

(1)  The  contracting  agency  shall  file  a 
complete  report  with  GAO  and  the 
parties  within  20  days  after  it  receives 
notice  from  GAO  that  the  express  option 
will  be  used. 

(2)  Comments  on  the  agency  report 
shall  be  filed  with  GAO  and  the  other 
parties  within  7  days  after  receipt  of  the 
report. 

(3)  If  a  hearing  is  held,  no  separate 
comments  on  the  agency  report  under 
paragraph  (d)(2)  of  this  section  should 
be  submitted  unless  specifically 
requested  by  GAO.  Consolidated 
comments  on  the  agency  report  and 
hearing  shall  be  filed  within  7  days  after 
the  hearing  was  held  or  as  specified  by 
GAO. 

(4)  Where  circumstances  demonstrate 
that  a  case  is  no  longer  suitable  for 
resolution  using  the  express  option, 
GAO  shall  establish  a  new  schedule  for 
submissions  by  the  parties. 


(e)  At  the  request  of  a  party  or  on  its 
own  initiative,  GAO  may  resolve  any 
protest  using  an  accelerated  schedule 
and/or  may  issue  a  siunmary  decision 
for  any  protest. 

§  21 .1 1    Effect  of  judicial  proceedings. 

(a)  A  protester  must  immediately 
advise  GAO  of  any  court  proceeding 
which  involves  the  subject  matter  of  a 
pending  protest  and  must  file  with  GAO 
copies  of  all  relevant  court  documents. 

(b)  GAO  will  dismiss  any  protest 
where  the  matter  involved  is  the  subiect 
of  litigation  before  a  court  of  competent 
jiuisdiction,  or  where  the  matter 
involved  has  been  decided  on  the  merits 
by  a  coiut  of  competent  jurisdiction. 
GAO  may,  at  the  request  of  a  court, 
issue  an  advisory  opinion  on  a  bid 
protest  issue  that  is  before  the  court.  In 
these  cases,  unless  a  different  schedule 
is  estabUshed,  the  times  provided  in  this 
part  for  filing  the  agency  report 

(§  21.3(c)),  filing  comments  on  the 
report  (§  21.3(h)),  holding  a  hearing  and 
filing  comments  (§  21.7),  and  issuing  a 
decision  (§  21.9)  shall  apply. 

§21.12    Distribution  of  decisions. 

(a)  Unless  it  contains  protected 
information,  a  copy  of  a  decision  shall 
be  provided  to  the  protester,  any 
interveners,  the  head  of  the  contracting 
activity  responsible  for  the  protested 
prociuement,  and  the  senior 
procurement  executive  of  each  Federal 
agency  involved;  a  copy  shall  also  be 
made  available  to  the  public.  A  copy  of 
a  decision  containing  protected 
information  shall  be  provided  only  to 
the  contracting  agency  and  to 
individuals  admitted  to  any  protective 
order  issued  in  the  protest.  A  public 
version  omitting  the  protected 
information  shall  be  prepared  wherever . 
possible. 

(b)  Decisions  are  available  fi'om  GAO 
by  electronic  means. 

§21.13    Nonstatutory  protests. 

(a)  GAO  will  consider  protests 
concerning  awards  of  subcontracts  by  or 
for  a  Federal  agency,  sales  by  a  Federal 
agency,  or  procurements  by  agencies  of 
the  government  other  than  Federal 
agencies  as  defined  in  §  21.0(c]  if  the 
agency  involved  has  agreed  in  writing  to 
have  protests  decided  by  GAO. 

(b)  The  provisions  of  this  part  shall 
apply  to  nonstatutory  protests  except  for 
the  provision  of  §  21.8(d)  pertaining  to 
recommendations  for  the  payment  of 
costs.  The  provision  for  the  withholding 
of  award  and  the  suspension  of  contract 
performance,  31  U.S.C.  3553  (c)  and  (d), 
also  does  not  apply  to  nonstatutory 
protests. 


40744      Federal  Register  /  Vol.  60.  No.  154  /  Thursday,  August  10.  1995  /  Rules  and  Regulations 


f  21 .1 4    Request  for  reconsideration. 

(a)  The  protester,  any  intervenor,  and 
any  Federal  agency  involved  in  the 
protest  may  request  reconsideration  of  a 
bid  protest  decision.  GAO  will  not 
consider  a  request  for  reconsideration 
that  does  not  contain  a  detailed 
statement  of  the  factual  and  legal 
grounds  upon  which  reversal  or 
modification  is  deemed  warranted, 
specifying  any  errors  of  law  made  or 
information  not  previously  considered. 

(b)  A  request  for  reconsideration  of  a 
bid  protest  decision  shall  be  filed,  with 
copies  to  the  parties  who  participated  in 
the  protest,  not  later  than  14  days  after 
the  basis  for  reconsideration  is  known 
or  should  have  been  known,  whichever 
is  earlier. 

(c)  GAO  will  simmiarily  dismiss  any 
request  for  reconsideration  that  fails  to 
state  a  valid  basis  for  reconsideration  or 
is  imtimely.  The  filing  of  a  request  for 
reconsideration  does  not  require  the 
withholding  of  award  and  the 
suspension  of  contract  performance 
under  31  U.S.C.  3553(c)  and  (d). 
Robert  P.  Murphy. 

General  Counsel. 

(FR  Doc.  95-19747  Filed  8-9-95;  8:45  am] 

MLUNo  cooe  ieio-oi-p 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 
RIN  3206-AG76 

Prevailing  Rate  Systems;  Abolishment 
of  Atianta,  Georgia,  Special  Wage 
Schedules  for  Printing  Positions 

AGENCY:  Office  of  Personnel 

Management. 

ACnON:  Final  rule. 

SUIMMARY:  The  Office  of  Personnel 
Management  is  issuing  a  final  rule  to 
abolish  the  Federal  Wage  System  special 
wage  schedule  for  printing  positions  in 
the  Atlanta,  Georgia,  wage  area.  Printing 
and  lithographic  employees  in  Atlanta, 
Georgia,  will  now  be  paid  rates  from  the 
regular  Atlanta,  Georgia,  wage  schedule. 
EFFECTIVE  DATE:  September  11, 1995. 
FOR  FURTHER  INFOSMATJON  CONTACT: 
Paul  Shields,  (202)  606-2848. 
SUPPLEMENTARY  INFORMATION:  On  May 
17,  1995,  0PM  pubhshed  an  interim 
rule  to  abolish  the  Federal  Wage  System 
special  wage  schedule  for  printing 
positions  in  the  Atlanta,  Georgia,  wage 
area.  The  interim  rule  provided  a  30-day 
period  for  public  comment.  OPM 
received  no  comments  during  the 
comment  period.  Therefore,  the  interim 
rule  is  being  adopted  as  a  final  rule. 


Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  will  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procediu^.  Freedom  of  information. 
Government  employees,  Reporting  and 
recordkeeping  requirements,  Wages. 

Accordingly,  und^  the  authority  of  5 
U.S.C.  5343.  the  interim  rule  amending 
5  CFR  part  532  published  on  May  17. 
1995  (60  FR  26341),  is  adopted  as  final 
without  any  changes. 
U.S.  Office  of  Personnel  Management. 
Lorraine  A.  Green, 
Deputy  Director 

(FR  Doc.  95-19749  Filed  8-9-95;  8:45  am) 
BILUNQ  COOC  (SSS-OI-M 


MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1201 

Practice  and  Procedure;  Realignment 
of  Regional  Offices 

AGENCY:  Merit  Systems  Protection 

Board. 

action:  Final  rule. 

summary:  The  Merit  Systems  Protection 
Board  (the  Board)  announces  the 
realignment  of  the  geographical 
jurisdiction  of  certain  regional  and  field 
offices  and  the  approved  hearing 
locations  for  all  of  its  offices.  The 
realignment  affects  the  Atlanta, 
Philadelphia,  San  Francisco  and 
Washington,  DC.  Regional  Offices  and 
the  £)enver,  New  York,  and  St.  Louis 
Field  Offices. 

EFFECTIVE  DATE:  August  10,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Darrell  L.  Netherton,  Senior  Executive 
for  Regional  Administration,  (202)  653- 
7980. 

SUPPLEMENTARY  INFORMATION:  The  Board 
announces  the  realignment  of  the 
geographical  jurisdiction  of  certain 
regional  and  field  offices  and  the 
approved  hearing  locations  for  all  of  its 
offices.  As  a  result,  the  Board  will  be 
more  responsive  to  the  needs  of 
appellant  and  agency  clients  while 
maximizing  the  use  of  its  financial  and 
human  resources. 

Appeals  and  related  matters  will 
continue  to  be  filed  with  the  regional  or 
field  office  having  geographic 
jurisdiction.  Accordingly,  appellants, 
agencies  and  other  interested  parties 
should  carefully  review  the  regional  and 


field  office  jurisdictional  boundary 
changes  in  Appendix  II  and  the  changes 
in  the  approved  hearing  locations  in 
Appendix  ID.  * 

The  Board  is  publishing  this  rule  as 
a  final  rule  pursuant  to  5  U.S.C.  1204(h). 

List  of  Subjects  in  5  CFR  Part  1201 

Administrative  practice  and 
procedure,  Qvil  rights,  Government 
employees. 

PART  1201— {AMENDED] 

Accordingly,  the  Board  amends  5  CFR 
part  1201  as  follows: 

The  authority  citation  for  pafH201 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1204  and  7701  unless 
otherwise  noted. 

Appendices  11  and  HI  to  part  1201  are 
revised  to  read  as  follows: 

Appendix  n  to  Part  1201 — Appropriate 
Regional  or  Field  Office  for  Filing  Appeals 

All  submissions  shall  be  addressed  to  the 
Regional  Director,  if  submitted  to  a  regional 
ofRce,  or  the  Chief  Administrative  Judge,  if 
submitted  to  a  fleld  office,  Merit  Systems 
Protection  Board,  at  the  addresses  listed 
below,  according  to  geographic  region  of  the 
employing  agency  or  as  required  by 
§  1201.4(d)  of  this  part.  The  facsimile 
numbers  listed  below  are  TDD-capable; 
however,  calls  will  l>e  answered  by  voice 
before  being  connected  to  the  TDD.  Address 
of  Appropriate  Regional  or  Field  Office  and 
Area  Served: 

1.  Atlanta  Regional  Office 

401  Peachtree  Stteet  NW^  10th  floor 
Atlanta,  Georgia  30308-3519 
Facsimile  No.:  (404)  730-2767 
(Alabama,  Florida,  Georgia,  Mississippi, 

South  Carolina  and  Tennessee,  east  of 

the  Tennessee  River) 

2.  Chicago  Regional  Office 

230  South  Dearborn  Street,  31st  floor 
Chicago,  Illinois  60604-1669 
Facsimile  No.:  (312)  886-4231 
(Illinois — all  locations  north  of  Springfleld, 

Indiana,  Michigan,  Minnesota,  Ohio,  and 

Wisconsin) 

3.  St.  Louis  Field  Office 

911  Washington  Avenue,  Suite  410 

St.  Louis,  Missouri  63101-1203 

Facsimile  No.:  (314)  425-4294 

(Illinois — Springfield  and  all  locations 
south  of  Springfield,  Iowa,  Kansas  City, 
Kansas,  Kentucky,  Missouri,  and 
Tennessee  west  of  the  Tennessee  River) 

4.  Dallas  Regional  Office 

1100  Commerce  Street,  Room  6F20 
Dallas,  Texas  75242-9979 
Facsimile  No.:  (214)  767-0102 
(Arkansas,  Louisiana,  Oklahoma,  and 
Texas) 

5.  Denver  Field  Office 

730  Simms  Street,  Suite  301 
PO  Box  25025 

Denver,  Colorado  80225-0025 
Facsimile  No.:  (303)  231-5205 
(Arizona,  Colorado,  Kansas — except  Kansas 
City,  Montana,  Nebraska,  New  Mexico, 
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North  Dakota.  South  Dakota,  Utah,  and 
Wyoming) 

6.  Philadelphia  Regional  Office 
U.S.  Customhouse,  Room  501 
Second  and  Chestnut  Streets 
Philadelphia,  Pennsylvania  19106-2987 
Facsimile  No.:  (215)  597-3456 
(Delaware,  New  Jersey— except  for  the 

counties  of  Bergen,  Essex,  Hudson  and 
Union,  Maryland — except  the  counties  of 
Montgomery  and  Prince  Georges, 
Pennsylvania,  and  West  Virginia) 

7.  Boston  Field  Office 

99  Summer  Street,  Suite  1810 
Boston,  Massachusetts  02110-1200 
Facsimile  No.:  (617)  424-5708 
(Connecticut,  Maine,  Massachusetts,  New 
Hampshire,  Rhode  Island,  and  Vermont) 

8.  New  York  Field  Office 

26  Federal  Plaza,  Room  3137-A 
New  York,  New  York  10278-0022 
Facsimile  No.:  (212)  264-1417 
(New  Jersey — counties  of  Beigen,  Essex, 

Hudson  and  Union,  New  York,  Puerto 

Rico,  and  Virgin  Islands) 

9.  San  Francisco  Regional  Office 
525  Market  Street,  Room  2800 

San  Francisco,  California  94105-2736 
Facsimile  No.:  (415)  744-3194 
(California  andi>Ievada) 

10.  Seattle  Field  Office 

915  Second  Avenue,  Suite  1840 
Seattle,  Washington  98174-1056 
Facsimile  No.:  (206)  220-7982 
(Alaska,  Hawaii,  Idaho,  Oregon, 
Washington,  and  Pacific  overseas  areas) 

11.  Washington  Regional  Office 
5203  Leesburg  Pike,  Suite  1109 
Falls  Church,  Virginia  22041-3473 
Facsimile  No. :  (703)  756-71 1 2 
(Maryland— counties  of  Montgomery  and 

Prince  Georges,  North  Carolina,  Virginia, 
Washington,  DC,  and  all  overseas  areas 
not  otherwise  covered) 

Appendix  EQ  to  Part  1201 — ^Approved  ^ 
Hearing  Locations  by  Regional  Office 
Appeals 

Atlanta  Regional  Office 

Atlanta,  Georgia 
Augusta,  Georgia 
Macon,  Georgia 
Savannah,  Georgia 
Birmingham,  Alabama 
Huntsville,  Alabama 
Mobile,  Alabama 
Montgomery,  Alabama 
Jacksonville,  Florida 
Miami,  Florida 
Orlando,  Florida 
Pensacola,  Florida 
Tallahassee,  Florida 
Tampa/St.  Petersburg,  Florida 
Jackson,  Mississippi 
Columbia,  South  Carolina 
Charleston,  South  Carolina 
Knoxville,  Tennessee 
Nashville,  Tennessee 

Chicago  Regional  Office 

Chicago,  Illinois 

Davenport,  Iowa/Rock  Island,  Illinois 

Indianapolis,  Indiana 

Detroit,  Michigan 

Minneapolis/St.  Paul,  Minnesota 

Cleveland,  Ohio 


Cinciimati,  Ohio 
Columbus,  Ohio 
Dayton,  Ohio 
Milwaukee,  Wisconsin 

St.  Louis  Field  Office 

St.  Louis,  Missouri 
Kansas  City,  Missouri 
Springfield,  Missouri 
Des  Moines,  Iowa 
Lexington,  Kentucky 
Louisville,  Kentucky 
Memphis,  Tennessee 

Dallas  Regional  Office 

Dallas,  Texas 
Corpus  Christi,  Texas 
El  Paso,  Texas 
Houston,  Texas 
San  Antonio,  Texas 
Temple,  Texas 
Texarkana,  Texas 
Little  Rock,  Arkansas 
Alexandria,  Louisiana 
New  Orleans,  Louisiana 
Oklahoma  City,  Oklahoma 
Tulsa,  Oklahoma 

Denver  Field  Office 

Denver,  Colorado 
Grand  Junction,  Colorado 
Pueblo,  Colorado 
Phoenix,  Arizona 
Tucson,  Arizona 
Wichita,  Kansas 
Billings,  Montana 
Great  Falls,  Montana 
Missoula,  Montana 
Omaha,  Nebraska 
Albuquerque,  New  Mexico 
Bismarck,  North  Dakota 
Fargo,  North  Dakota 
Rapid  City,  South  Dakota 
Sioux  Falls,  South  DakoU 
Salt  Lake  Qty,  Utah 
Casper,  Wyoming 

Philadelphia  Regional  Office 

Philadelphia,  Pennsylvania 
Harrisburg,  Pennsylvania 
Pittsburgh,  Pennsylvania 
Wilkes-Baire,  Pennsylvania 
Baltimore,  Maryland 
Trenton,  New  Jersey 
Dover.  Delaware 
Charleston,  West  Virginia 
Morgantown,  West  Virginia 

Boston  Field  Office 

Boston,  Massachusetts 
Hartford,  Connecticut 
New  Haven,  Connecticut 
Bangor,  Maine 
Portland,  Maine 
Manchester,  New  Hampshire 
Portsmouth,  New  Hampshire 
Providence,  Rhode  Island 
Burlington,  Vermont 

New  York  Field  Office 

New  York,  New  York 
Albany,  New  York 
Buffalo,  New  York 
Syracuse,  New  York 
Newark,  New  Jersey 
San  Juan,  Puerto  Rico 


San  Francisco  Regional  Office 

San  Francisco,  California 
Fresno,  California 
Los  Angeles,  California 
Sacramento,  California 
San  Diego,  California 
Santa  Barbara,  California 
Las  Vegas,  Nevada 
Reno,  Nevada 

Seattle  Field  Office 

Seattle,  Washington 
Sp>okane,  Washington 
Richland,  Kennewick,  and  Pasco, 

Washington 
Anchorage,  Alaska 
Honolulu,  Hawaii 
Boise,  Idaho 
Pocatello,  Idaho 
Medford,  Oregon 
Portland,  Oregon 

Washington  Regional  Office 

Bailey's  Crossroads,  Fall  Church,  Virginia 

Norfolk,  Virginia 

Richmond,  Virginia 

Roanoke,  Virginia 

Asheville,  North  Carolina 

CharloUe,  North  Carolina 

Raleigh,  North  Carolina 

Wilmington,  North  Carolina 

Washington,  DC 

Dated:  August  4, 1995. 
Shannon  McCarthy, 
Deputy  Clerk  of  the  Board. 
IFR  Doc.  95-19729  Filed  8-9-95;  8:45  am) 
BILUNQ  COOE  7400-01-M 


DEPARTMEm-  OF  AGRICULTURE 

Agricultural  Marlceting  Service 

7  CFR  Part  929 

[Docket  No.  FV95-e29-2IFR] 

Cranberries  Grown  in  ttie  States  of 
Massachusetts,  Rhode  Island, 
Connecticut,  New  Jersey,  Wisconsin, 
Michigan,  Minnesota,  Oregon, 
Washington,  and  Long  Island  in  the 
State  of  New  York;  Expenses  and 
Assessment  Rate 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  v«th  request 

for  conunents. 

summary:  This  interim  final  rule 
authorizes  expenses  and  establishes  an 
assessment  rate  for  the  Cranberry 
Marketing  Committee  (Committee) 
under  Marketing  Order  No.  929  for  the 
1995-96  fiscal  year.  The  Committee  is 
responsible  for  local  administration  of 
the  marketing  order  which  regulates  the 
handling  of  cranberries  growm  in  10 
States.  Authorization  of  this  budget 
enables  the  Committee  to  inciu' 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
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Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
DATES:  Effective  beginning  September  1, 
1995,  through  August  31,  1996. 
Comments  received  by  September  11, 
1995,  will  be  considered  prior  to 
issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  tripHcate  to 
the  Docket  Clerk,  Fruit  and  Vegetable 
Division,  AMS,  USDA.  PO  Box  96456, 
room  2523-S.  Washington.  DC  20090- 
6456,  Fax  #  (202)  720-5698.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Patricia  A.  Petrella  or  Kathleen  M.  Finn, 
Marketing  SpeciaUsts,  Marketing  Order 
Administration  Branch.  F&V,  AMS. 
USDA,  P.O.  Box  96456,  room  2522-S. 
Washington,  DC  20090-6456;  telephone 
(202)  720-1509,  Fax  #  (202)  720-5698. 
SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  imder 
Marketing  Order  No.  929  (7  CFR  part 
929),  as  amended,  regulating  the 
handling  of  cranberries  grown  in  10 
States,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultiufll  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  cranberries  grown  in  10  States  are 
subject  to  assessments.  It  is  intended 
that  the  assessment  rate  as  issued  herein 
will  be  applicable  to  all  assessable 
cranberries  during  the  1995-96  fiscal 
year  beginning  September  1. 1995. 
through  August  31. 1996.  This  interim 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  coiul.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 


handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibifity  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
imique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  30  handlers  of  cranberries 
who  are  subject  to  regulation  under  the 
cranberry  marketing  order  and  1.050 
producers  of  cranberries  in  the  regulated 
area.  Small  agricultural  producers  have 
been  defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  cranberry  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  cranberry  marketing  order, 
administered  by  the  Department, 
requires  that  the  assessment  rate  for  a 
particular  fiscal  year  apply  to  all 
assessable  cranberries  handled  from  the 
beginning  of  such  year.  The  budget  of 
expenses  for  the  1995-96  fiscal  year  was 
prepared  by  the  Committee  and 
submitted  to  the  Department  for 
approval.  The  Committee  consists  of 
producers  and  a  non-industry  member. 
They  are  famifiar  with  the  Committee's 
needs  and  with  the  costs  for  goods, 
services,  and  personnel  in  their  local 
area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget.  The 
budget  was  formulated  and  discussed  in 
public  meetings.  Thus,  all  directly 
affected  persons  have  an  opportimity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  cranberries.  Because  that 
rate  is  applied  to  actual  shipments,  it 
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must  be  established  at  a  rate  which  will 
produce  sufficient  income  to  pay  the 
Committee's  expected  expenses.  The 
recommended  budget  and  rate  of 
assessment  are  usually  acted  upon  by 
the  Committee  shortly  before  a  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  the  budget 
and  assessment  rate  approval  must  be 
expedited  so  that  the  Committee  will 
have  funds  to  pay  its  expenses. 

The  Committee  conducted  a  mail  vote 
and  reconunended  1995-96  marketing 
order  expenditures  of  $201,336  and  an 
assessment  rate  of  $0.03  cents  per  100- 
pound  barrel  of  cranberries.  In 
comparison.  1994-95  marketing  year 
budgeted  expenditures  were  $164,690. 
The  1995-96  marketing  year  budgeted 
expenditures  of  $210,336  are  $36,646 
more  than  the  previous  fiscal  year.  The 
increase  is  due  to  the  funding  of  two 
new  research  projects  for  the  1995-96 
season.  The  assessment  rate  will  remain 
luichanged  from  the  previous  fiscal 
year. 

Assessment  income  for  1995-96  is 
estimated  to  total  $136,320  based  on 
anticipated  domestic  shipments  of 
4,544,000  barrels  of  cranberries.  The 
assessment  income,  plus  $4,375  in 
interest  income  and  a  withdrawal  of 
$60,641  from  the  Committee's 
authorized  reserve  fund  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  at  the  end  of  the 
1994-95  fiscal  year  are  estimated  to  be 
$150,000.  The  reserve  fund  will  be 
within  the  maximum  permitted  by  the 
order  of  one  fiscal  year's  expenses. 

Major  expense  categories  for  the 
1995-96  fiscal  year  include  $71,345  for 
operating  expenses,  $41,000  for  travel 
expenses,  and  $35,788  for  research 
projects. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  v«ll  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  juid 
other  available  information,  it  is  foimd 
that  this  interim  final  rule,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  poUcy  of  the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 


this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  1995-96  fiscal  year  begins 
on  September  1, 1995.  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  the  fiscal  year  apply  to 
all  assessable  cranberries  handled 
during  the  fiscal  year;  and  (3)  this 
interim  final  rule  provides  a  30-day 
comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  finahzation  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  929 

Cranberries,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  929  is  amended  as 
follows: 

PART  92»-CRANSERRIES  GROWN  IN 
THE  STATES  OF  MASSACHUSETTS, 
RHODE  ISLAND,  CONNECTICUT,  NEW 
JERSEY,  WISCONSIN,  MICHIGAN, 
MINNESOTA.  OREGON, 
WASHINQTON,  AND  LONG  ISLAND  IN 
THE  STATE  OF  NEW  YORK 

1.  The  authority  citation  for  7  CFR 
part  929  continues  to  read  as  follows: 

AutheritT:  7  U.S.C.  601-674. 
Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

2.  A  new  §  929.235  is  added  to  read 
as  follows: 

§•29.235    C)ip an<  waeMiiUHt  rate. 

Expenses  of  $201,336  by  the 
Crfeberry  Administrative  Committee 
are  authorized,  and  an  assessment  rate 
of  $0.03  per  100-pound  barrel  assessable 
cranberries  is  established  for  the  1995- 
96  fiscal  year  ending  on  August  31. 
1996.  Unexpended  funds  may  be  carried 
oyer  as  a  reserve. 

I  iDated:  August  4. 1995. 
SkarM  Bmmt  LMiriiMB, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  95-19745  Filed  8-9-95;  8:45  am) 
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7  CFR  Part  969 
EFV96-aS»-lFR] 

Onions  Grown  In  South  Texas; 
Changas  In  Bulk  Bin  Requlremants 

agency:  Agricukiual  Marketing  Service, 

USDA. 

action:  Final  rule. 


SUMMARY:  This  final  rule  removes  a 
requirement  that  polyethylene  liners  be 
used  in  bulk  shipping  bins.  Such  liners 
limit  air  flow  inside  the  container  and 
may  cause  the  onions  to  decay  more 
easily  and  result  in  a  loss  of  product. 
Removal  of  this  requirement  should 
reduce  product  loss  due  to  excessive 
decay  and  lessen  the  chances  of  receiver 
rejection.  This  rule  also  prohibits  the 
use  of  bulk  bins  for  shipments  of  onions 
for  fresh  whole  use  because  the  arrival 
condition  of  such  onions  is  critical. 
Onions  transported  in  bulk  bins  are  not 
protected  from  damage,  such  as 
bruising,  as  well  as  those  packed  in 
smaller  size  cartons  or  bags.  However, 
the  arrival  condition  of  onions  for  fi«sh 
chopping,  slicing,  or  peeling,  or  other 
fresh  use  in  which  the  form  of  the  onion 
is  changed  is  not  as  critical.  The  use  of 
bulk  bins,  which  are  more  cost  effective 
for  such  shipments,  may  continue. 
EFFECTIVE  DATE:  September  11. 1995. 
FOR  FURTHER  MFORMATtON  CONTACT: 
Robert  F.  Matthews.  Marketing 
Specialist,  Marketing  Order 
Administration  Branch.  F&V,  AMS. 
USDA,  room  2523-S,  P.O.-Box  96456, 
Washington,  DC  20090-6456,  telephone: 
(202)  690-0464;  or  Belinda  G.  Garza. 
McAllen  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch.  F*V.  AMS.  USDA,  1313  East 
Hackberry.  McAllen.  Texas  78501; 
telephone:  (210)  682-2833,  FAX  (210) 
682-5942. 

SUPPLEMENTARY  INFOMHATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  143  and  Marketing  Order  No.  959  (7 
CFR  part  959),  as  amended,  regulating 
the  handling  of  cmions  grown  in  South 
Texas,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultvual  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C  601-674), 
hereinafter  referred  to  as  the  "Act" 

The  Department  of  Agriculture 
(E)epartment)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Qvil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  luiless  they 
present  an  irreconcilable  conflict  with 
this  action. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15KA)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 


law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  p>etition.  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultxiral 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  pmpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
imique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  corapatibil'ty. 

There  are  approximately  35  handlers 
of  South  Texas  onions  who  are  subject 
to  regulation  under  the  order  and 
approximately  70  producers  in  the 
regulated  area.  Small  agricultiu^ 
service  firms,  which  includes  handlers, 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agrictUtural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000.  The  majority  of  handlers  and 
producers  of  South  Texas  onions  may  be 
classified  as  small  entities. 

At  a  public  meetiag  on  November  8, 
1994,  the  South  Texas  Onion  Committee 
(committee)  reccummended  deleting  a 
requirement  that  |>erforated 
polyethylene  Uners  (poly  liners)  be  used 
in  the  bulk  bins  under  the  authority  for 
experimental  shipments.  It  also 
recommended  limiting  the  use  of  bulk 
bins  to  shipments  of  onions  for  peeling, 
slicing,  chopping,  or  other  fiesh  use  in 
which  the  form  of  the  onion  is  changed. 
Fomleen  members  and  alternates  were 
present,  and  all  recommendations  were 
unanimous. 

Sweet  onions  normally  have  a  high 
moisture  content,  and  a  poly  liner,  even 
when  perforated,  acts  as  a  vapor  barrier. 
Moistvire  remains  inside  the  bin,  or 
container,  which  can  cause  mold, 
bacteria,  and  other  decay  micro- 
organisms to  develop.  To  avoid  such  a 
warm,  damp  environment,  air 
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circulation  is  necessary.  However,  use 
of  the  poly  liner  blocks  air  movement 
and  may  cause  "sweating"  and  decay  of 
the  onions.  Because  satisfactory  arrival 
condition  is  important  to  onion 
receivers,  the  committee  recommended 
that  the  requirement  for  poly  liners  be 
removed.  This  should  lessen  the 
chances  of  receiver  rejections  due  to 
excessive  decay. 

At  the  meeting,  the  committee  also 
recommended  permitting  onions  for 
fresh  peeling,  chopping,  or  slicing  to  be 
shipped  in  bulk  bins,  as  authorized  by 
the  provision  for  experimental 
shipments  in  the  handling  regulation. 
Although  bags  and  cartons  provide 
better  protection  during  shipping,  the 
committee  does  not  believe  that  such 
additional  protection  is  necessary  for 
onions  moving  to  processing  outlets. 
Handlers  have  found  that  both  bags  and 
cartons  are  more  difficult  to  load  and 
luiload  than  are  bulk  containers.  In 
addition,  bags  and  cartons  are  more 
expensive  to  buy  and  only  last  for  one 
shipment,  while  bins  can  be  used 
repeatedly.  Also,  bags  and  cartons  mixst 
be  disposed  of  at  the  destination,  an 
additional  cost,  while  bins  can  be 
returned  for  further  use. 

Therefore,  subparagraph  (i)  of 
paragraph  (f)(3)  Experimental 
shipments,  is  hereby  revised  to  remove 
the  requirement  for  a  poly  liner  and  be 
limited  to  shipments  for  peeUng,  slicing, 
and  chopping,  and  redesignated  as  (f)(3) 
Peeling,  slicing,  and  chopping.  The 
remaining  parts  of  paragraph  (3) 
Experimental  shipments,  are 
redesignated  (f)(4)  Experimental 
shipments,  but  are  otherwise 
unchanged.  Both  paragraphs  (f)(3)  and 
(f)(4)  continue  to  be  subject  to  the 
safeguards  under  paragraph  (g). 

In  accordance  with  me  Paperwork 
Reduction  Act  of  1988  (44  U.S.C. 
Chapter  35),  the  information  collection 
requirements  that  are  contained  in  this 
rule  have  been  previously  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  44  U.S.C. 
Chapter  35  and  have  been  assigned 
OMB  niunber  0581-0074. 

A  proposed  nde  was  published  in  the 
Federal  Register  on  June  12, 1995  (60 
PR  30794).  That  rule  provided  that 
interested  persons  coiUd  file  comments 
through  Jxily  12, 1995.  No  comments 
were  received. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  committee  and  other 


available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
poUcy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  059 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  959  is  hereby 
amended  as  follows: 

PART  959— ONIONS  GROWN  IN 
SOUTH  TEXAS 

1.  The  authority  dtation  for  7  CFR 
part  959  continues  to  read  as  follows: 

Authority:  7  U.S.C  601-674. 

2.  Paragraphs  (0(4)  and  (f)(5)  of 
§959.322  are  redesignated  (0(5)  and 
(0(6)  respectively;  paragraphs  (0(3)(ii) 
and  {0(3)(iii)  are  redesignated  (0(4)(i) 
and  (0(4)(ii)  and  revised;  paragraph 
(0(3)(i)  is  redesignated  as  (0(3)  and 
revised;  and  the  introductory  text  of 
paragraphs  (g)  and  (g)(4)  are  revised  to 
read  as  follows: 

S  959.222    Handling  regulation. 

•  *        *        •        • 

(0*  *  * 

(3)  Peeling,  chopping,  and  slicing,  (i) 
Upon  approval  of  the  committee,  onions 
for  peeling,  chopping,  and  sUcing  may 
be  shipped  in  bulk  bins  with  inside 
dimensions  of  47  inches  x  37'/2  inches 

X  36  inches  deep  and  having  a  vohune 
of  63,450  cubic  indies,  or  containers 
deemed  similar  by  the  committee.  Such 
shipments  shall  be  exempt  from 
paragraph  (c)  of  this  section,  but  shall  be 
handled  in  accordance  with  the 
safeguard  provisions  of  §  959.54  and 
shall  meet  the  requirements  of 
paragraphs  (a),  (b),  (d),  and  (g)  of  this 
section. 

(4)  Experimental  shipments,  (i)  Upon 
approval  by  the  committee,  onions  may 
be  shipped  for  experimental  purposes 
exempt  from  regulations  issued 
pursuant  to  §§959.42,  959.52.  and 
959.60,  provided  they  are  handled  in 
accordance  with  the  safeguard 
provisions  of  §  959.54  and  paragraph  (g) 
of  this  section. 

(ii)  Upon  approval  of  the  committee, 
onions  may  be  shipped  for  testing  in 
types  and  sizes  of  containers  other  than 
those  specified  in  paragraphs  (c)  and 
(0(2)  of  this  section,  provided  that  the 
handling  of  onions  in  such  experimental 
containers  shall  be  under  the 
supervision  of  the  committee. 

*  •        •        *        * 

(g)  Safeguards.  Each  handler  making 
shipments  of  onions  for  reUef,  charity. 


processing,  experimental  purposes,  or 
peeUng,  chopping  and  sUcing  shall: 

*  •        »        •        • 

(4)  In  addition  to  provisions  in  the 
preceding  paragraphs,  each  handler 
making  shipments  for  processing  and 
peeling,  chopping,  and  slicing  shall: 

•  •        *        *        • 

Dated:  August  4, 199S. 
Sharon  Bomer  Lauritnn, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  95-19777  Filed  8-9-95;  8:45  am] 
BttUNQ  COOE  3410-02-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  95-NM-130-AD;  Amendment 
39-9335;  AD  95-15-62] 

Airworthiness  Directives;  Boeing 
Model  747-1 00  and  -200  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  E>irective  (AD) 
T95-15-52  that  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
certain  Boeing  Model  747-100  and  -200 
series  airplanes  by  individual  telegrams. 
This  AD  requires  a  revision  of  the 
Airplane  Flight  Manual  (AFM)  and 
Airplane  Weight  and  Balance 
Supplement  to  restrict  cargo  loading  to 
a  certain  level.  This  AD  also  provides 
for  the  removal  of  the  restrictions 
following  accomplishment  of  a 
modification  of  the  longitudinal  floor 
beams.  This  amendment  is  prompted  by 
a  determination  that  inadequate  strength 
in  the  floor  beams  exists  on  certain 
airplanes  that  have  been  modified  for 
cargo  configurations.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  longitudinal  floor 
beams,  which  may  cause  the  keel  beam 
to  fail  and  result  in  ruptiue  of  the 
fuselage. 

DATES:  Effective  August  25, 1995,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
telegraphic  AD  T95-15-52,  issued  July 
14, 1995,  which  contained  the 
requirements  of  this  amendment. 

Comments  for  inclusioa  in  the  Rules 
Docket  must  be  received  on  or  before 
October  10, 1995. 
AD0AE8SES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
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Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
130-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
[  I  Information  pertaining  to  this  AD  may 
be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
AvCTiue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  C.  Fox,  Aerospace  Engineer, 
Airframe  Branch.  ANM-120S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055^056;  telephone  (206)  227-2777; 
fax  (206) 227-1181. 
SUPP1£MENTARY  INFORMATION:  On  July 
14, 1995,  the  FAA  issued  telegraphic 
AD  T95-15-52,  which  is  applicable  to 
Model  747-100  series  airplanes 
modified  in  accordance  with 
Supplemental  Type  Certificate  (STC) 
SA2322SO,  SA2323SO,  or  SA5199NM; 
and  Model  747-200  series  airplanes 
modified  in  accordance  with  STC 
SA4227NM-D  or  SA5759NM. 

Certain  Model  747-100  and  -200 
series  airplanes  have  been  converted 
from  a  passenger  configxiratioh  to  a 
freighter  configiu'ation  in  accordance 
with  STC's  SA2322SO  and  SA2323SO 
(for  Model  747-100  series  airplanes) 
and  SA4227NM^  (for  Model  747-200 
series  airplanes).  These  STC's  include, 
as  part  of  their  data  packages,  new 
Weight  and  Balance  Supplements  that 
spedfy  the  maximum  allowable  linear 
load  per  inch  (commonly  referred  to  as 
"running  load")  along  the  length  of  the 
fuselage.  The  Supplements  increased 
this  limit  from  66.7  poimds  per  inch  to 
240  pounds  per  inch  between  Body 
Stations  (BS)  1000  and  1480.  The 
Supplements  also  define  the  maximum 
area  load  (expressed  in  pounds  per 
square  foot).  The  Supplement  increased 
this  limit  from  100  poimds  per  square 
foot  to  320  pounds  per  square  foot 
between  BS  1000  and  BS  1480. 
I  i  On  January  16, 1990,  the  FAA  issued 
'ad  90-06-06,  amendment  39-6490  (55 
FR  8374,  March  7, 1990),  appUcable  to 
certain  Boeing  Model  747  series 
airplanes,  to  require  strurtural 
modifications  of  older  airplanes, 
including  a  requirement  to  modify  the 
longitudinal  floor  beams.  Recently,  an 
operator  of  Model  747  airplanes  applied 
for  approval  of  an  alternative  method  of 
compUance  (AMOC)  to  AD  90-06-06.  In 
reviewing  the  data  to  approve  this 
AMOC,  the  FAA  has  found  that  the 
longitudinal  floor  beams  between  BS 
1265  and  BS  1480  had  not  been 
upgraded  to  withstand  the  increased 
running  loads  that  would  result  from  an 
idrplane's  conversion  to  freighter 


service.  These  Body  Stations  comprise  a 
215  inch-long  linear  portion  of  the 
fuselage  over  the  wheel  well  section  of 
the  airplane. 

Furthermore,  the  FAA  finds  that  this 
same  problem  of  inadequate  strength  in 
the  floor  beams  exists  on  Model  747- 
100  and  -200  series  airplanes  for  which 
the  type  design  has  been  changed  to 
allow  operation  in  accordance  with 
STC's  SA5199NM  (for  Model  747-100 
series  airplanes)  and  SA5759NM  (for 
Model  747-200  series  airplanes).  These 
two  STC's  modify  the  weight  and 
balance  limitations  of  STC's  SA2322SO, 
SA2323SO,  and  SA4227NM-D. 
However,  these  two  STC's  continue  to 
define  the  maximum  running  load  at 
240  pounds  per  inch  and  the  maximum 
area  load  at  320  pounds  per  square  foot 
without  strengthening  the  floor  beam 
structiUB  between  BS  1000  and  BS  1480. 

The  FAA  has  determined  that  a 
miming  load  of  240  poimds  per  inch, 
for  the  freighter  configuration,  is  above 
the  capability  of  floor  beam  structure 
between  BS  1265  and  BS  1480. 
Additionally,  the  FAA  finds  that  this 
strudure,  when  loaded  to  the  STC's- 
edlowed  limits  is  not  sufficiently  strong 
to  sustain  limit  loads  under  all  of  the 
airspeed  and  load  fador  cond'tions, 
including  those  defined  by  section 
25.333,  "Flight  envelope,"  and  section 
25.341,  "Gust  loads."  of  the  Federal 
Aviation  Regulations  (14  CFR  25.333 
and  14  CFR  25.341).  Failure  of  the 
longitudinal  floor  beams  may  cause  the 
keel  beam  to  fail,  and  result  in  the 
rupture  of  the  fuselage. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  having  these  STC's  as  part  of 
their  type  design,  the  FAA  issued 
Telegraphic  AD  T95-15-52  to  require  a 
revision  to  the  Limitations  sedion  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  and  the  Limitations  section  of 
the  Airplane  Weight  and  Balance 
Supplement  to  restrid  cargo  loading  to 
a  suitable  level.  The  level  established  by 
this  AD  is  based  upon  an  FAA 
evaluation  of  the  unmodified  floor  beam 
structure.  The  AD  also  provides  for  the 
removal  of  the  restridions  following 
accomplishment  of  a  modification  of  the 
longitudinal  floor  beams  in  accordance 
with  a  method  approved  by  the  FAA. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effed  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 


legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD.  in  accordance 
vfith  the  paragraph  of  each  AB  that 
provides  for  such  approvals.  A  Note  has 
been  included  in  this  rule  to  clarify  this 
long-standing  requirement. 

Since  it  was  found  that  immediate 
corrective  adion  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
telegrams  issued  on  July  14,  1995  to  all 
known  U.S.  owners  and  operators  of  the 
affeded  Boeing  Model  747-100  and 
-200  series  airplanes.  These  conditions 
still  exist,  and  the  AD  is  hereby 
published  in  the  Federal  Register  as  an 
amendment  to  sedion  39.13  of  the 
Federal  Aviation  Regulations  (14  CFR 
39.13)  to  make  it  effective  to  all  persons. 

Comments  Invited 

Although  this  adion  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affeding  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  pubUc  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  vievvrs,  or 
arguments  as  they  may  desire. 
Conununications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Fadual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effediveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  spedfically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
Lhe  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contad 
concerned  writh  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
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postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-130-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  finalmle  does 
not  have  sufficient  federahsm 
imphcations  to  warrant  the  {H«paration 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory  . 
Pohcies  and  Procedures,  a  finah 
regulatory  evaluation  will  be  {wepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the  ■ 
Rules  Docket  atihe  location  provided  ■ 
under  the  caption  AOOflESSES. 

List  of  Sul^eets  fai  14.CER  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39]  as  follows: 

PART  39— AIRWOniHrNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101;  40113, 

44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-15-52    Boeing:  Amendment  39-9335. 
Docket  95-NM-130-AD. 
Applicability:  Model  747-100  series 
airplanes  modified  in  accordance  with 
Supplemental  Type  Certificrtes  (STC) 
SA2322SO.  SA2323SO,  or  SA5199NM;  and 
Model  747-200  series  airplanes  modified  in 


accordance  with  STC's  SA4227NM-D  or 
SA5759NM;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  l)een  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirementrof  this  AD  is  afiiscted,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition-described  in 
this  AD.  Such  a  request  should  includsan 
assessment  of  die  efiisct  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structural  failure  of  the 
longitudinal  floor  beams  and_keel  beam  and 
the  subsequent  rup>ture  ef  the  fuselage, 
accomprijsh  the  following: 

(a)  Within  24  clock  hours  (not  flight  hours) 
after  the  effective  data  of  this  AO,  revise  the- 
Limitations  section  of  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  and  the 
Limitations  section  of-the  Airplane  Wei^t 
and  Balanca  Supplement  (Model  747-tOO  or 
-200  series  airplanes)  to  include  the 
following  information.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"1.1    MAIN  CARGO  DECK  LIMITS 
(ADDITION)-. 

Each  of  the  following  paylood  limits  for 
pallet  cargo  apply  to  the  main  cargo  deck- 
floor  between  Body  Stations  1265  and  1480. 

Note:  These  limitrtake  precedence  over 
any  other  payload  Kmits  that  may  appear 
elsewhere  in  this  or  in  any  other  dociimeat. 

1.  Do  not  exceed  a  linear  load  of  d6jB 
pounds  per  inch  between  Body  Stations:  1265 
and  1480.  . 

2.  The  maximum  local  floor  loading  in  any 
area  located  between  Body  Stations  1265  and 
1460  shall  not  exceed  150  poimds  per  square 
foot. 

3.  The  cargo  pallets  that  are  located 
entirely  or  partially  between  Body  Stations 
1265  and  1480  are  restricted  as  follows: 

A.  Pallets  that  are  96.0  inches  in  width  and 
125.01nches  in  length  shall  not  exceed  a  1.0 
g  loading  of  6,000  pounds. 

B.  Pallets  that  are  88.0  inches  in  width  and 
125.0  inches  in  length  shall  not  exceed  a  1.0 
g  loading  of  5.500  pounds. 

C  Pallets  that  are  88.0  inches  in  width  and 
108.0  inches  in  length  shall  not  exceed  a  1.0 
g  loading  of  4,800  pounds." 

(b)  Accomplishment  of  a  modification  of 
the  longitudinal  floor  beams  in  accordance 
with  a  method  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate, 
constitutes  terminating  action  for  the 
limitation  requirements  of  p)aragraph  (a)  of 
this  AD.  The  AFM  limitation  and  Weight  and 


Balance  Supplement  limitation  may  be 
removed  following  accomplishment  of  such 
a  modification. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO,  FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(d)  This  amendment  becomes  effective  on 
August  25, 1995,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  telegraphic  AD  T95-15-52, 
issued  on  July  14, 1995,  which  contained  the 
requirements -of  this  amendment. 

Issued  in  Renton,  Washington,  on  August 
3, 1995. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  95-19653  Filed  8-9-95;  8:45  am) 
BILUNQ  CODE  4»10-1»-U 


14  CFR  Part  39 

[Docket  No.  «4-NM-11»-AD;  Amendment 
39-0331;  AD  95-17-02] 

Ainworttiiness  Directives;  Foidcer 
Model  F28  Mk  0100  Series^  Airplanes 

AGENCY:  Federal  Aviation^ 
Administration,  DOT. 
ACTION:  Fmal  nUe. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  {AD), 
apphcable  to  certain  Fokker  Model  F28 
K4k  0100  series^  airplanes,  that  requires 
the  installation  of  modified  Passenger 
Service  Unit  (PSU)  panel  lenses,  a  oner 
time  installation  inspection  lo  detect- 
corrosion  or  deterioration  of  the  PSU 
connectors,  correctiow  of  discrepancies, 
and  apphcation  of  sealant.  This 
amendment  is  prompted  by  reports  that 
"No  Smoking"  and  "Fasten  Seat  BeU" 
signs  installed  in  certain  overhead 
PSU's  are  not  readable  from  passengers' 
and  fhght  attendants'  seats.  This 
amendment  is  also  prompted  by  reports 
of  smoke  in  the  passenger  cabin  caused 
by  overheating  of  the  PSU  connectors. 
The  actions  specified  by  this  AD  are 
intended  to  ensure  that  warning  signs 
are  readable  to  passengers  and  flight 
attendants,  and  to  eliminate  a  potential 
fire  hazard. 

DATES:  Effective  September  11. 1995. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
11, 1995. 
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ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Aircraft  USA,  Inc..  1199 
North  Fairfax  Street,  Alexandria, 
Virginia  22314.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam.  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2145;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Fokker 
Model  F28  Mk  0100  series  airplanes  was 
published  in  the  Federal  Register  on 
March  30, 1995  (60  FR  16390).  That 
action  proposed  to  require  the 
installation  of  modified  Passenger 
Service  Unit  (PSU)  panel  lenses.  That 
action  also  proposed  to  require  a  one- 
time post-installation  inspection  to 
detect  corrosion  or  deterioration  of  the 
PSU  connectors,  and  correction  of 
discrepancies,  and  apphcation  of 
sealant. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposal. 

Ctae  commenter  requests  that  the 
proposed  action  be  issued  as  two 
separate  AD's:  one  to  require 
replacement  of  the  lenses,  and  the  other 
to  require  the  one-time  inspection  for 
corrosion.  As  justification  for  this 
request,  the  commenter  points  out  that 
each  of  these  requirements  affects  a 
different  group  of  airplanes,  and  the 
respective  service  bulletins  recommend 
different  compliance  times  for 
accomplishing  each  of  the  actions. 
Further,  this  commenter,  a  U.S. 
operator,  states  that  the  proposed 
requirement  to  inspect  airplanes 
immediately  after  the  installation  of  the 
new  panel  lenses  would  ground 
airplajies  on  which  the  installation  had 
been  accomplished  prior  to  the  effective 
date  of  the  final  rule.  For  example,  this 
operator  states  that  it  has  already 
accomplished  the  proposed  installation 
of  new  lenses  on  23  of  its  affected 
airplanes;  however,  because  the 
compliance  time  for  the  inspection 


[required  by  proposed  paragraph  (b)) 
would  be  "prior  to  further  flight  after 
accomphshing  the  installation  [of  the 
new  panel  lenses],"  this  operator  would 
be  required  to  immediately  conduct  the 
corrosion  inspection  of  these  airplanes. 
This  situation  would  effectively  groimd 
this  operator's  airplanes  until  the 
inspection  was  conducted.  By 
separating  the  proposal  into  two  AD's, 
each  with  an  appropriate  and  separate 
compliance  time,  operators  would  be 
alleviated  from  having  to  groimd 
airplanes  in  order  to  immediately 
inspect  airplanes  that  have  had  the  new 
lenses  installed  at  a  previous  time. 

The  FAA  does  not  concur  with  the 
commenter's  request  that  the  action  be 
issued  as  two  separate  rules.  The  FAA 
combined  the  two  actions  into  one 
proposed  rule  since  both  of  the 
referenced  service  bulletins  apphed  to 
the  same  item  (the  PSU).  By  requiring 
both  actions  to  be  conducted 
concurrently,  it  was  the  FAA's  intent  to 
save  the  affected  operators  fitjm  the 
expenses  associated  with  having  to 
access  the  PSU  twice;  that  is,  one  time 
for  the  lens  installation  and  another 
time  for  the  inspection.  Because  of  such 
costs,  the  FAA  did  not  anticipate  that 
operators  would  want  to  conduct  these 
two  actions  independently.  However, 
the  FAA  now  recognizes  the  problems 
that  operators  could  encounter  when 
trying  to  comply  with  the  proposed 
requirements  as  currently  written.  In 
light  of  the  information  provided  by  the 
commenter,  the  FAA  finds  no  reason 
why  the  two  actions  cannot  be 
conducted  at  separate  times. 
Accordingly,  the  FAA  has  retained  both 
actions  in  this  single  final  rule,  but  has 
revised  the  final  rule  to  provide  for  a 
comphance  time  of  9  months  for  the 
accomplishment  of  both  actions. 
Additionally,  the  final  rule  has  been 
revised  to  indicate  that  only  affected 
airplanes  (i.e.,  those  listed  in  the 
effectivity  Usting  of  the  respective 
service  bulletin)  will  be  required  to 
accomplish  each  of  the  actions. 

This  same  commenter  requests  that 
the  proposed  compliance  time  for  the 
corrosion  inspection  be  extended  since 
there  may  be  a  problem  in  obtaining 
parts  for  necessary  repairs.  Specifically, 
this  commenter  points  out  that  a  portion 
of  the  repair  procedures  would  require 
installation  of  gaskets  in  two  electrical 
receptacles  in  the  PSU.  The  commenter 
states  that  the  manufactiuer  of  these 
gaskets  has  not  yet  ordered  the  raw 
stock  in  order  to  fabricate  the  gaskets 
and  does  not  have  a  projected  date  for 
the  fabrication  of  the  gaskets;  therefore* 
that  manufacturer  caimot  offer  a 
dehvery  schedule  for  the  parts  required 
for  the  repair.  This  situation  would  put 


affected  operators  at  a  disadvantage 
when  attempting  to  comply  with  the 
repiir  requirements  of  the  proposed 
aile. 

The  FAA  does  not  concur  that  an 
extension  of  the  comphance  time  for 
inspection  is  warranted.  The  FAA  has 
contacted  the  manufacturer  of  the 
gaskets  to  determine  if  a  parts 
aviilabiUty  problem  would  exist  with 
respect  to  meeting  the  comphance  time 
of  this  rulemaking  action.  The 
manufacturer  advised  that  the  gaskets 
come  as  part  of  a  kit,  and  it  currently 
has  600  of  these  kits  on  hand.  It  can 
provide  additional  kits  upon  request 
within  9  weeks  of  receiving  an  order. 
Based  on  this  information,  the  FAA 
finds  that  ample  repair  parts  will  be 
available  to  operators  v«thin  the  9- 
month  compliance  time  of  this  final 
rule;  therefore,  an  extension  of  the 
compliance  time  is  not  appropriate. 

This  same  commenter  requests  that 
proposed  paragraph  (c)  be  clarified.  The 
commenter  points  out  that,  as  currently 
written,  paragraph  (c)  would  prohibit 
the  installation  of  any  PSU  with  the  part 
numbers  (P/N)  "10-1178-( )"  or  "10- 
1571-( )"  on  any  affected  airplane.  The 
notation  "-{  )"  in  this  case  indicates  that 
any  niunber(s)  could  be  added  as  the 
last  "dash  number"  of  these  P/N's,  but 
regardless  of  that  dash  number,  the  part 
could  not  be  installed.  The  commenter 
points  out  that  this  is  misleading.  The 
commenter  states  that  some  of  the 
modified  PSU's  that  would  be  required 
to  be  installed  by  paragraph  (a)  do  not 
have  totally  different  part  numbers; 
some  retain  the  first  six  numbers  of  the 
original  P/N.  but  have  different  "dash 
niunbers"  added  to  the  end  of  it.  For 
example.  P/N  10-1178-40  is  an 
unmodified  part  that  cannot  be 
installed;  its  modified  counterpart  is  P/ 
N  10-1178-59  and  is  permitted  to  be 
installed.  As  is  evident  in  this  example, 
the  first  six  numbers  of  both  of  these  P/ 
N's  are  the  same;  only  the  last  two 
"dash  numbers"  are  different.  However, 
as  paragraph  (c)  is  proposed,  neither  of 
these  parts  would  be  permitted  to  be 
installed  on  an  airplane,  since  that 
paragraph  states  that  all  P/N's  with  "10- 
11 78-"  as  the  first  six  numbers  cannot 
be  installed. 

The  FAA  concurs  that  clarification  is 
necessary.  The  FAA  has  revised  the 
final  rule  to  call  out  the  specific  part 
numbers  of  those  parts  that  are  not 
ehgible  for  installation,  and  to  specify 
the  location  where  these  parts  may  not 
be  installed. 

This  same  commenter  considers  that 
the  economic  information  provided  in 
the  preamble  to  the  proposal  is 
imderstated,  and  that  the  associated 
costs  are  much  greater  than  what  the 
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FAA  described.  The  FAA  concurs  that 
the  economic  information  should  be 
updated  to  provide  a  more  accurate 
accounting  of  associated  costs.  The  FAA 
based  its  previous  analysis  on  the  best 
data  that  were  avedlable  at  the  time  the 
proposal  was  developed.  Since  that 
time,  the  FAA  has  obtained  more 
acciirate  figures  and  has  revised  the 
economic  impact  information,  below, 
accordingly. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  83  airplanes 
of  U.S.  registry  will  be  afiiected  by  this 
AD. 

Installation  of  the  modified  PSU  panel 
lenses  requires  approximately  22  work 
hoiu^  per  airplane  to  accomplish,  at  an 
average  labor  cost  of  $60  per  work  hour. 
Required  parts  are  estimated  to  cost 
$1,126  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the 
installation  requirement  of  this  AD  on 
U.S.  operators  is  estimated  to  be 
$203,018,  or  $2,446  per  airplane. 

The  one-time  inspection  for  corrosion 
requires  approximately  5  work  hours 
per  airplane  to  accomplish,  at  an 
average  labor  cost  of  $60  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  insp>ection  requirement  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $24,900,  or  $300  per  airplane. 

Based  on  these  figiues.  the  total  cost 
impact  of  this  AD  on  U.S.  ofwrators  is 
estimated  to  be  $227,918,  or  $2,746  per 
airplane.  This  total  cost  impact  figure  is 
based  on  assumptions  that  no  operator 
has  yet  accomplished  any  of  the 
requirements  of  this  AD  action,  and  that 
no  operator  would  accomplish  those 
actions  in  the  futiue  if  this  AD  were  not 
adopted.  However,  the  FAA  has  been 
advised  that  the  installation  of  modified 
PSU  panel  lenses  has  been 
accomplished  on  at  least  23  of  the 
affected  airplanes;  therefore,  the  future 
total  cost  impact  of  this  AD  is  now 
$171,660. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3) 
wiU  not  have  a  significant  ecouomlc 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regiilatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  bom  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Sub|ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safel^. 

Ad(^tion  (tf  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-^RWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a},  1421 
and  1423: 49  U.S.C.  106(g):  and  14  CFR 
11.89. 

S  39.13    [AmMKtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-1 7-02    Fokker  Amendment  39-933 1 . 
Docket  94-^>nv4-116-AD. 

Applicability:  Model  F28  Mk  0100  series 
airplanes;  equipped  with  Grimes  Aerospace 
Passenger  Service  Units  having  part  number 
(P/N)  10-1178-{ )  or  P/N  10-1571-( ); 
certificated  in  any  category. 

NotB  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  Iwen  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition:  or  difiierent  actions  necessary  to 
address  the  unsafe  conditioii  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  tmsafe  condition 


addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  frtyn  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  warning  signs  are  readable 
to  passengers  and  flight  attendants,  and  to 
eliminate  a  potential  fire  hazard,  accomplish 
the  following: 

(a)  For  airplanes  listed  in  Fokker  Service 
Bulletin  SBFl 00-25-061,  dated  Mart±  8, 
1994  (as  corrected  by  Fokker  Service  Bulletin 
Change  Notification  SBFlOO-25-061/02. 
dated  June  20, 1994):  Within  9  months  after 
the  emotive  date  of  this  AD,  install  modified 
Passenger  Service  Unit  (PSlJ)  panel  lenses  in 
accordance  with  that  service  bulletin. 

(b)  For  airplanes  listed  in  Fokker  Service 
Bulletin  SBFlOO-25-068,  dated  March  31. 
1994;  Within  9  months  after  the  effective  date 
of  this  AD,  perform  a  one-time  inspection  to 
detect  corrosion  and/ or  deterioration  of  the 
PSU  connector,  in  accordance  with  that 
service  bulletin.  Prior  to  further  flight,  correct 
any  discrepancies  detected  and  apply  sealant 
in  accordance  with  the  service  bulletin. 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  a  Grimes 
Aerospace  PSU  having  the  following  part 
numbers  (P/N): 

(1)  For  PSU's  located  in  the  passenger 
compartment,  except  for  the  PSU  panels  at 
the  last  but  one  aft  position  on  the  left-  and 
right-hand  row  (i.e.,  all  except  the  second  to 
the  last  row):  P/N  10-1178-31  through  -42, 
inclusive,  must  not  be  installed. 

(2)  For  PSU's  located  in  the  passenger 
compartment  at  the  last  but  one  position  at 
the  left-  and  right-hand  row  (Le.,  the  second 
to  the  last  row)  only:  P/N  10-1178-(  )  must 
not  be  installed. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Aircraft  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

NotB  2:  Infonnation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  installation  shall  be  done  in 
accordance  with  Fokker  Service  Bulletin 
SBFlOO-25-061,  dated  March  8, 1994  (as 
corrected  by  Fokker  Service  Bulletin  Change 
Notification  SBFlOO-25-061/02.  dated  June 
20, 1994).  The  inspection  and  correction  of 
discrepancies  shall  l>e  done  in  accordance 
with  Fokker  Service  Bulletin  SBFlOO-25- 
068,  dated  March  31, 1994.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
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part  51.  Copies  may  be  obtained  from  Fokker 
Aircraft  USA,  Inc.,  1199  North  Fairfax  Street, 
Alexandria,  Virginia  22314.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
September  11, 1995. 

Issued  in  Renton,  Washington,  on  July  28, 
1995. 

Darrell  M.  Pederson, 
Acting  Manager,  Tmnsport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  95-19121  Filed  8-9-95;  8:45  am] 

BILUNQ  CODE  4910-13-U 


14  CFR  Part  39 

pocket  No.  95-NM-132-AD;  Amendment 
39-«332;  AD  95-17-03] 

Airworthiness  Directives;  Lockheed 
Model  L-101 1-385  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  Lockheed  Model  L- 
1011  series  airplanes,  that  currently 
requires  a  visual  inspection  to  detect 
cracks  of  the  forward  or  aft  side  of  the 
aft  pressure  bulkhead,  and  repair,  if 
necessary.  This  amendment  requires 
various  inspections  to  detect  cracks  or 
other  discrepancies  of  the  aft  pressure 
bulkhead,  and  repair,  if  necessary.  This 
amendment  is  prompted  by  a  recent 
report  of  in-fli^t  loss  of  cabin  pressure 
on  a  Model  L-101 1-385  series  airplane 
due  to  a  rupture  of  the  aft  pressure 
bulkhead  as  a  result  of  fatigue-related 
cracking.  The  actions  specified  in  this 
AD  are  intended  to  prevent  such  fatigue 
cracking,  which  could  result  in  ruptiue 
of  the  aft  pressure  bulkhead  and 
subsequent  depressiuization  of  the 
cabin. 
DATES:  Effective  August  25, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  25, 
1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  25, 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
132-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 


The  service  information  referenced  in 
this  AD  may  be  obtained  from  Lockheed 
Aeronautical  Systems  Support 
Company,  Field  Support  Department, 
Dept.  693,  Zone  0755,  2251  Lake  Park 
Drive,  Smyrna,  Georgia  30080.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Small 
Airplane  Directorate,  Atlanta  Aircraft 
Certification  Office,  Campus  Building, 
1701  Coliunbia  Avenue,  Suite  2-160. 
College  Park,  Georgia;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700.  Washington,  EX:. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  B.  Peters,  Aerospace  Engineer, 
Flight  Test  Branch,  ACE-116A,  FAA, 
Small  Airplane  Directorate,  Atlanta 
Aircraft  Certification  Office,  Campus 
Building,  1701  Columbia  Avenue,  Suite 
2-160,  College  Park,  Georgia  30337- 
2748;  telephone  (404)  305-7367;  fax 
(404)  305-7348. 

SUPPLEMENTARY  INFORMATION:  On 
January  16, 1990,  the  FAA  issued  AD 
90-03-11,  amendment  39-6492  (55  FR 
2639,  January  26, 1990),  applicable  to 
all  Lockheed  Model  L-101 1  series 
airplanes,  to  require  a  one-time  visual 
inspection  to  detect  cracks  of  the 
forward  or  aft  side  of  the  aft  pressiue 
bulkhead,  and  repair,  if  necessary.  That 
action  was  prompted  by  a  report  of  loss 
of  cabin  pressiue  in  the  aft  pressiue 
bulkhead,  which  resulted  in  a  rupture  of 
a  single  gore  panel.  The  actions  required 
by  that  AD  are  intended  to  prevent 
structural  failure  of  the  aft  pressure 
bulkhead. 

Since  the  issuance  of  that  AD,  the 
FAA  has  received  a  report  of  loss  of 
cabin  pressure  on  a  Model  L-101 1-385 
series  airplane,  which  occurred  while 
the  airplane  was  cruising  at  31,000  feet. 
Investigation  revealed  a  4-inch  lohg 
crack  that  was  oriented  in  a 
circumferential  direction  in  the  gore 
panel  of  the  aft  pressure  bulkhead 
located  at  the  inner  edge  of  the  6-inch 
doubler.  The  crack  ruptured  rapidly 
until  it  was  stopped  by  the  anti-tear 
strap.  The  cause  of  the  cracking  has 
been  attributed  to  fatigue.  The  airplane 
had  accumulated  35,810  total  flight 
hours  and  19,688  total  flight  cycles. 
Fatigue-related  cracking  in  the  aft 
pressure  bulkhead,  if  not  detected  and 
corrected  in  a  timely  manner,  could 
result  in  rupture  of  the  aft  pressure 
bulkhead  and  subsequent 
depressuhzation  of  the  cabin. 

This  recent  incident  is  similar  to  the 
incident  that  occiured  in  1989,  which 
prompted  the  issuance  of  AD  90-30-11 
to  require  a  one-time  visual  inspection 
to  detect  cracks  of  the  aft  pressure 


bulkhead.  The  FAA  finds  that  repetitive 
non-destructive  inspections  of  the 
affected  airplanes  are  necessary  in  order 
to  ensure  that  the  unsafe  condition 
presented  by  fatigue  cracking  is 
corrected,  and  to  provide  an  acceptable 
level  of  safety. 

The  FAA  has  reviewed  and  approved 
Lockheed  L-101 1  Service  Bulletin  093- 
53-258,  dated  February  20, 1990.  which 
describes  procedures  for. 

1.  Performing  a  visual  inspection  to 
detect  cracks  or  other  discrepancies 
(including  oil  can  buckles)  of  the  upper 
gore  panels  from  either  the  forward  side 
or  the  aft  side  of  the  aft  pressure 
bulkhead; 

2.  Performing  an  eddy  current 
inspection  to  detect  cracks  of  the  aft  left- 
hand  side  and  the  forward  right-hand 
side  of  the  aft  pressure  bulkhead;  and 

3.  Repair  of  gore  panels,  if  any  crack 
or  discrepancy  is  detected. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design,  this  AD  supersedes  AD  90- 
03-11  to  require  repetitive  inspections 
to  detect  cracks  or  other  discrepancies 
(including  oil  can  buckles)  of  the  upper 
gore  panels  from  either  the  forward  side 
or  the  aft  side  of  the  aft  pressure 
bulkhead,  and  various  follow-on 
inspections.  This  AD  also  requires  an 
eddy  current  inspection  to  detect  cracks 
of  the  aft  left-hand  side  and  the  forward 
right-hand  side  of  the  aft  pressure 
bulkhead.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously.  If  any  crack  or 
discrepancy  is  detected,  a  repair  would  . 
be  required  to  be  accomplished  in 
accordance  with  a  method  approved  by 
the  FAA. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by    , 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
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considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  woiild  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  ho\h  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-132-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efl^ects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
-responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
farther  that  this  action  involves  an 
emergency  regidation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  othenvise  woulfl  be 
significant  under  DOT  Regulatory 
PoUcies  and  Procedures,  a  final 
regulatory  evsiluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rides  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40101,  40113, 
44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6492  (55  FR 
2639,  January  26, 1990),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-9332,  to  read  as  follows: 

95-17-03    Lockheed  Aeronautical  System 
Company:  Amendment  39-9332.  Docket 
95-NM-132-AD.  Supersedes  AD  90-03- 
11,  Amendment  39-6492. 

Applicability:  AW  Model  1^1011-385 
series  airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  fatigue- 
related  cracking  in  the  afl  pressure  bulkhead, 
which  could  result  in  rupture  of  the  aft 
pressure  bulkhead  and  subsequent 
depressurization  of  the  cabin,  accomplish  the 
following: 

(a)  Prior  to  the  accumulation  of  12.000  total 
landings,  or  within  30  days  after  the  effective 
date  of  this  AD,  whichever  occurs  later; 
unless  previously  accomplished  within  the 
last  2,500  flight  cycles;  accomplish  either 
paragraph  (a)(1)  or  (a)(2)  of  this  AD  in 
accordance  with  Lockheed  L-lOll  Service 
Bulletin  093-53-258,  dated  February  20, 
1990. 

(1)  Perform  a  visual  inspection  to  detect 
cracks  or  other  discrepancies  (including  oil 
can  buckles)  of  the  upper  gore  panels  from 
either  the  forward  side  or  the  aft  side  of  the 
aft  pressure  bulkhead,  in  accordance  with 
paragraph  2.B.  of  the  Accomplishment 
Instructions  of  the  service  bulletin.  Within  90 


days  after  accomplishing  that  visual 
inspection,  perform  an  eddy  current  I 

inspection  to  detect  cracks  of  the  aft  left-hand  ' 
side  and  the  forward  right-hand  side  of  the 
aft  pressure  bulkhead,  in  accordance  with 
paragraph  2. C.  of  the  Accomplishment 
Instructions  of  the  service  bulletin.  Repeat 
the  eddy  current  inspection  thereafter  at 
intervals  not  to  exceed  2,500  flight  cycles;  or 
(2)  Perform  an  eddy  current  inspection  to 
detect  cracks  of  the  aft  left-hand  side  and  the 
forward  right-hand  side  of  the  aft  pressure 
bulkhead,  in  accordance  with  the  service 
bulletin.  Repeat  the  eddy  current  inspection 
thereafter  at  intervals  not  to  exceed  2,500 
flight  cycles. 

(b)  If  any  crack  or  discrepancy  is  detected 
during  any  inspection  required  by  this  AD, 
prior  to  further  flight,  repair  in  accordance 
with  Figure  4  of  Lockheed  L-lOll  Service 
Bulletin  093-53-258,  dated  February  20, 
1990;  or  in  accordance  with  a  method 
approved  by  the  Manager,  Atlanta  Aircraft 
Certification  Office  (ACO),  FAA,  Small 
Airplane  Directorate. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Insfjector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Atianta  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  he 
obtained  from  the  Atlanta  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspections  shall  be  done  in 
accordance  with  Lockheed  L-lOll  Service 
Bulletin  093-53-258,  dated  February  20, 
1990.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Lockheed  Aeronautical  Systems 
Support  Company,  Field  Support 
Department,  Dept.  693.  Zone  0755,  2251  Lake 
Park  Drive,  Smyrna,  Georgia  30080.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  FAA, 
Small  Airplane  Directorate,  Atlanta  Aircraft 
Certification  Office,  Campus  Building,  1701 
Columbia  Avenue,  Suite  2-160,  College  Park, 
Georgia  30337-2748;  or  at  tiie  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
August  25, 1995. 

Issued  in  Renton,  Washington,  on  July  28, 
1995. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane    - 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  95-19119  Filed  8-9-95;  8:45  am) 
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14  CFR  Part  39 

[Doeiwt  No.  81-ANE-^;  AmendmMt  3»- 
9327;  AO  9S-1»^7] 

AirwortMiwss  Directives;  Pratt  A 
Whitney  JT8D  Series  Turtx>fan  Engines 

AGBICY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
apphcable  to  Pratt  &  Whitney  JT8D 
series  turbofan  engines,  that  currently 
requires  initial  and  repetitive 
inspections  of  9th  through  12th  stage 
high  pressure  compressor  (HPCX disks  at 
the  tiered  holes.  This  amendment 
eliminates  an  optional  on-wing 
ultrasonic  inspection  of  the  10th  stage 
high  pressure  compressor  (HPC)  disk. 
This  amendment  is  prompted  by  a 
report  of  an  uncontained  failure  of  a 
10th  stage  HPC  disk  that  was  previously 
inspected  using  the  on-wing  ultrasonic 
inspection  method.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  uncontained  fractures  of  9th 
through  12th  stage  HPC  disks  and 
engine  failure. 

DATES:  Effective  September  11, 1995. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
11, 1995. 

ADBWCSSCS:  The  service  information 
reierenced  in  this  AD  may  be  obtained 
from  Pratt  ft  Whitney,  Technical 
Publications  Department,  K4/S  132-30, 
400  Main  Street,  East  Hartford,  CT 
06108.  This  inforraadon  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistuit  Chief 
Counsel,  12  New  England  Executive 
Park,  Burlington,  MA  01803-5299;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
WashiBgten,  DC. 

FOR  FUmMEM  INFOIWMTION  CONTACT: 
Maik  A.  RuBiizen,  Aerospace  Engineer 
Engine  Certification  Office.  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (617)  238-7137; 
fax  (617)  238-7199. 
SUPPt-EMEITTARY  MFORMATKM:  On 
February  7, 1984,  the  Federal  Aviation 
Administration  (FAA)  issued 
airworthiness  directive  (AD)  81-0S-02 
R2,  Amendment  No.  39-4817  (49  FR 
7361;  February  29,  1984),  to  require 
initial  and  repetitive  inspections  of  9th 
through  12th  stage  high  pressiue 
compressor  (Ffi^)  disks  at  the  tierod 
holes  in  Pratt  &  Whitney  (PW)  JT8D 


series  turbofan  engines.  That  action  was 
prompted  by  cracks  in  the  tierod  holes 
in  HPC  disks  that  resulted  in  engine 
failures.  That  condition,  if  not  corrected, 
can  result  in  uncontained  fiactures  of 
9th  through  12th  stage  HPC  disks  and 
engine  failure. 

On  August  30, 1984,  the  FAA  issued 
a  correction  to  AD  81-08-02  R2, 
Amendment  39-4817  (49  FR  35618; 
September  11, 1984),  to  include  an 
engine  model  that  had  been 
inadvertently  omitted  from  the  AD. 

Since  issuance  of  AD  81-08-02  R2, 
the  FAA  received  a  report  of  an 
imcontained  fracture  of  a  10th  stage 
HPC  disk.  This  disk  had  been  subjected 
to  three  previous  on-wing  ultrasonic 
inspections  prior  to  fractuxe.  This 
method  has  since  been  determined  as 
inadequate  for  detecting  tierod  hole 
cracking. 

On  May  8, 1989,  the  FAA  issued  a 
notice  of  proposed  rulemaking  (NPRM) 
that  was  pubUshed  in  the  Federal 
Register  (54  FR  22306;  May  23, 1989), 
that  would  have  amended  the  existing 
AD  by  eliminating  the  optional  on-wing 
ultrasonic  inspection  of  the  10th  stage 
HPC  disk,  and  by  including  an  engine 
model  inadvertently  omitted. 

Since  the  issuance  of  that  NPRM,  the 
FAA  has  determined  that  the  reference 
to  the  inadvertently  omitted  engine 
model  was  imnecessary,  as  the  FAA  had 
remedied  this  discrepancy  in  the  August 
30, 1984,  correction.  Also,  the  FAA  now 
utihzes  a  revised  format  that  supersedes 
existing  AD's  by  publishing  a  complete 
dociunent  rather  than  only  amending 
applicable  paragraphs  of  the  compliance 
section.  Since  the  FAA  changed  the 
format  of  the  proposed  rule,  the  FAA 
determined  that  it  was  desirable  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

A  SuppIeBientary  NPRM  was 
pubhshed  in  the  Fmieral  Regiater  on 
December  19, 1994  (59  FR  65281).  That 
action  reprints  the  corrected  AD 
cempUance  section  text  in  its  entirety 
for  clarity. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received. 

The  commenter  states  no  objection  to 
adoption  of  the  proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  200  engines 
that  are  affected  by  this  AD,  and  the 
FAA  has  determined  that  eliminating 
the  optional  on-wing  ultrasonic 


inspection  will  have  negligible 
economic  impact,  since  most  operators 
use  iminstalled  tenth  stage  disk 
inspections. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govenunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  AODAESSES. 

List  af  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

AdoptioB  ef  tiw  AmenABcnt 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWOirmMESS 
MHECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AwllMrMy:  49  USC  16S(g).  40101,  40113, 
44701. 

§39.13    (AiMftdad] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-4817  (49  FR 
35618,  September  11,  1984)  and  by 
adding  a  new  airworthiness  directive, 
Amendment  39-9327,  to  read  as 
follows: 

95-16-07    Pratt  ft  WUtaey:  Amendment  39- 
9327.  Docket  81-ANE-03.  Supersedes 
AD  81-08-02  R2,  Amendment  39-4817. 
Applicability:  Pratt  ft  Whitney  (PW)  )T8D- 
1,  -lA,  -7,  -7A,  -7B,  -9,  -9A,  -11,  -15, 
-15A,  -17,  -17A,  -17R,  aad  -17AR  tiuiwfan 
engines  with  9th  through  12th  stage  high 
pressure  compressor  (HQK^)  disks  specified  in 


JMI 
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Tables  I  through  V  and  Table  VIII  of  PW  Alert 
Service  Bulletin  (ASB)  No.  4723,  Revision  12, 
dated  March  8, 1990,  installed.  These  engines 
are  installed  on  but  not  limited  to  Boeing  727 
series  and  737  series,  and  McDonnell 
Douglas  DC-9  series  aircraft. 

Note:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/ojierator  must 
use  the  authority  provided  in  paragraph  (e) 
to  request  approval  from  the  Federal  Aviation 
Administration  (FAA).  This  approval  may 
address  either  no  action,  if  the  airrent 
configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  engine  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously  in  accordance  with 
PW  ASB  No.  4723,  Revision  9,  dated  July  13, 
1983;  Revision  10,  dated  September  15, 1986; 
or  Revision  11,  dated  October  30, 1987.  All 
inspections  subsequent  to  the  effective  date 


of  this  AD  must  be  accomplished  in 
accordance  with  the  methods  and  intervals 
identified  in  PW  ASB  No.  4723,  Revision  12, 
dated  March  8, 1990,  except  as  is  specified 
in  paragraph  (d)  of  this  AD. 

To  prevent  uncontained  fractures  of  9th 
through  12th  stage  HPC  disks  and  engine 
failure,  accomplish  the  following: 

(a)  Initially  inspect  9th  through  12th  stage 
HPC  disks  at  the  tierod  holes  in  accordance 
with  Tables  I  through  V  and  Table  Vm  of  PW 
ASB  No.  4273,  Revision  12,  dated  March  8, 
1990. 

(b)  Thereafter,  inspect  9th  through  12th 
stage  HPC  disks  at  the  tierod  holes  in 
accordance  with  Tables  I  through  V  and 
Table  Vni  of  PW  ASB  No.  4723,  Revision  12, 
dated  March  8, 1990.  Disks  initially 
inspected  prior  to  the  first  in8p>ection  limit 
must  be  reinspected  before  reaching  the 
specified  reinspection  interval,  or  ^fore 
reaching  the  first  inspection  limit,  whichever 
is  later.  In  no  case  shall  the  established  life 
limits  of  the  disks  be  exceeded. 

(c)  Remove  cracked  disks  fix)m  service 
prior  to  further  flight,  and  replace  with  a 
serviceable  part.  Disks  may  be  returned  to 
service  if  repaired  in  accordance  with 
Paragraph  7  of  PW  ASB  No.  4723.  Revision 
12,  dated  March  8, 1990. 

(d)  For  10th  stage  HPC  disks  that  were  last 
inspected  in  accordance  with  the  on-wing 
ultrasonic  inspection  procedure  specified  in 
AD  81-08-02  R2  prior  to  the  effective  date 
of  this  AD,  inspect  as  follows: 


(1)  Perform  a  magnetic  particle  inspection 
or  eddy  current  inspection  in  accordance 
with  the  procedure  defined  in  Paragraph  6 
and  Appendix  B  of  PW  ASB  No.  4723, 
Revision  12,  dated  March  8, 1990,  no  later 
than  750  cycles  in  service  (CIS)  since  the  last 
on-wing  inspection. 

(2)  Accomplish  all  subsequent  inspections 
in  accordance  with  the  methods  and  intervals 
specified  in  PW  ASB  No.  4723,  Revision  12, 
dated  March  8, 1990. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  method  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Engine  Certification  Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished.  ' 

(g)  The  actions  required  by  this  AD  shall 
be  done  in  accordtuice  with  the  following 
ASB: 


Document  No. 

Pages 

Rev. 

Date 

PW  ASB  No.  4723  

1 

12 
10 
11 
10 
10 

7 
8 
7 

Mar.  8,  1990. 
Sept.  15,  1986. 
Oct  30  1987 

• 

2-8 

9-10 

1 1-25  

Sept.  15,  1986. 
SepL  15.  1986. 

Feb  16  1981 

Appendix  A 

A-1 

A-2 

B-1— B-0  

Appendix  B _  ^ 

B-10  „. 

B-1 1—6-12  

Ju»y9,  1982. 
Feb.  16  1981 

Total  pages:  38. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
fit)m  Pratt  &  Whitney,  Technical  Publications 
Department,  M/S  132-30,  400  Main  Street, 
East  Hartfbrd,Cr  06108.  Copies  may  be 
inspected  at  the  FAA,  New  England  Region, 
Office  of  the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington,  MA;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC 

(h)  This  amendment  becomes  effiective  on 
September  11, 1995. 

Issued  in  Burlington,  Massachusetts,  on 
July  26, 1995. 

JamMCjHMs, 

Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc  95-19232  Filed  8-9-95;  8:45  am] 
BIUMQ  COK  4«10-1»-U 


DEPAFTTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  2 

RIN2900-AH00 

Delegation  of  Subpoena  Authority  and 
Description  of  Means  of  Service 

AGENCY:  Department  of  Veterans  Affairs. 
ACnON:  Interim  Final  Rule  with  Request 
for  Comments. 

SUMMARY:  This  document  amends  the 
£)epartment  of  Veterans  Affairs  (VA) 
regulations  concerning  authority  of  VA 
officials  to  issue  subpoenas:  (1)  by 
revoking  the  delegation  of  authority  to 
the  Inspector  C^ixeral  and  subordinate 
officials,  and  (2)  by  adding  a  delegation 
of  authority  to  the  Under  Secretary  for 
Health  and  certain  subordinate  officials. 
The  regulations  are  also  amended  by 


s|>ecifying  means  of  service  for  VA 
subpoenas.  These  amendments  are 
intended  to  make  the  Department's 
delegations  of  subpoena  power 
consistent  with  legal  authority  and  to 
ensure  that  VA  has  the  means  to  obtain 
information  necessary  to  determine 
whether  individuals  are  entitled  to 
income-based  benefits. 

DATES:  This  interim  final  rule  is 
effective  on  August  10. 1995.  Comments 
must  be  received  on  or  before  October 
10. 1995. 

ADDRESSES:  Mail  written  comments 
concerning  these  proposed  regulations 
to:  Director,  Office  of  Regulations 
Management  (02D).  Department  of 
Veterans  Affairs,  810  Vermont  Ave., 
NW,  Washington.  DC  20420;  or  hand 
deUver  written  comments  to:  Office  of 
Regulations  Management.  Room  1176, 
801  Eye  Street,  NW.  Washington.  EX: 
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20(X)1.  Comments  should  indicate  that 
they  are  submitted  in  response  to  "RIN 
2900-AHOO."  All  written  comments 
will  be  available  for  pubUc  inspection  in 
the  Office  of  Regulations  Management, 
Room  1176,  801  Eye  Street,  NW, 
Washington,  DC  20001,  between  the 
hours  of  8:00  a.m.  and  4:30  p.m.. 
Monday  through  Friday  (except 
holidays). 

FOR  FURTHER  INFORMATION  CONTACT: 
Barry  M.  Tapp.  Deputy  Assistant 
General  Coimsel  (023A),  Office  of 
General  Counsel,  Department  of 
Veterans  Affairs,  (202)  273-6334. 
SUPPLEMENTARY  INFORMATION:  This 
dociunent  amends  38  C.F.R.  §  2.1  to 
revoke  delegations  of  authority  to  the 
Inspector  General  and  subordinate 
officials  for  issuing  subpoenas,  and  to 
provide  delegations  to  the  Under 
Secretary  for  Health  and  certain 
subordinates  to  issue  subpoenas,  and  to 
specify  means  of  service  for  VA 
subpoenas. 

Revoking  Current  Inspector  General 
Anthority  To  Subpoena 

Title  38  U.S.C.  §  5711  authorizes  the 
Secretary  of  Veterans  Affairs  and  those 
employees  to  whom  the  Secretary 
delegates  such  authority  to  issue 
subpoenas  for,  and  compel  the 
attendance  of,  witnesses  within  a  radius 
of  100  miles  from  the  place  of  hearing 
and  to  require  the  production  of 
documents.  (38  U.S.C.  §5713  authorizes 
Federal  district  courts  to  enforce  VA 
subpoenas.) 

The  Secretary  delegated  subpoena 
authority  to,  among  others,  the  Inspector 
General,  Deputy  Inspector  General. 
Assistant  Inspector  General  for 
Investigation,  and  Deputy  Assistant 
Inspector  General  for  Investigation.  No 
subpoenas  have  been  issued  pursuant  to 
this  delegation  and  the  delegations  to 
the  Inspector  General  and  subordinates 
of  that  office  are  revoked  by  this 
dociunent. 

The  Inspector  General  Act  of  1978 
(the  Act)  established  the  Office  of 
Inspector  Cieneral  in  the  VA.  The  Act 
mandated  the  duties  of  the  Office, 
specifically  giving  the  Inspector  General 
investigative  powers.  The  Act  limited 
the  subpoena  authority  of  Inspector 
Generals  to  requiring  the  production  of 
documents.  The  Act  also  established  the 
Inspector  General  as  an  official 
independent  of  the  control  of  agency 
heads.  In  a  leading  case  on  the  authority 
of  Inspector  Generals  estabUshed  under 
the  Act,  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  held  that  "(ilf  the  agency  head 
may  delegate  his  subpoena  authority  to 
the  agency's  inspector  general, .  .  .  the 


congressional  scheme  is  disrupted." 
maldng  such  delegations  inconsistent 
with  the  Act's  uniform  distribution  of 
power  to  its  Inspector  Generals.  United 
States  V.  lannone,  610  F.2d.  943,  947 
(D.C.  Cir.  1979).  Accordingly,  there  is  no 
authority  for  the  delegation  of  subpoena 
power  to  the  Inspector  General  and 
subordinates. 

Delegating  Authority  to  the  Under 
Secretary  for  Health 

Federal  law  authorizes  the  Secretary 
to  operate  income  matching  programs 
with  other  agencies  to  verify  the  income 
of  VA  beneficiaries  so  that  VA  may 
obtain  information  necessary  to 
determine  whether  individuals  are 
entitled  to  income-based  benefits.  38 
U.S.C.  §  5317.  The  Secretary  has 
delegated  authority  to  the  Under 
Secretary  for  Healdi  to  operate  VA's 
income  matching  program.  The  Director, 
Income  Verification  Match  Center,  and 
the  Associate  Director  for  Operations 
have  program  responsibility  for  this 
program. 

VA  may  not  act  on  adverse 
information  from  income  matching 
programs  unless  the  data  are 
independently  verified.  But  sources  for 
verifying  information  are  not  obUgated 
to  disclose  the  data  merely  at  VA's 
request.  Consequently,  the  Under 
Secretary  for  Health,  the  Director. 
Income  Verification  Match  Center,  and 
the  Associate  Director  for  Operations, 
Income  Verification  Match  Center,  are 
hereby  delegated  authority  to  issue 
subpoenas,  compel  the  attendance  of 
witnesses,  and  require  the  production  of 
evidence. 

Means  of  Service 

This  document  also  adds  means  of 
serving  subpoenas  issued  by  designated 
VA  officials.  In  this  regard,  the 
regulations  are  amended  to  add  the 
following: 

Subpoenas  issued  piu^uant  to  this 
section  may  be  served  by  registered  or 
certified  mail,  return  receipt  requested, 
addressed  to  the  writness  only.  Personal 
service  by  any  VA  employee  or  other 
authorized  person  may  be  made  where 
authorized  in  writing  by  the  issuing 
official. 

Administrative  Procedure  Act 

This  interim  final  rule  constitutes 
rules  of  agency  organization,  procedure, 
or  practice.  Accordingly,  pursuant  to  5 
U.S.C.  553,  we  are  dispensing  with  prior 
notice  and  comment  and  with  a  30-day 
delay  of  the  effective  date. 

Regulatory  Flexibility  Act 

The  Secretary  certifies  that  this 
regulatory  amendment  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  §§601-612. 
This  amendment  will  affect  only 
individuals  and  will  not  directly  affect 
any  small  entities.  Therefore,  pursuant 
to  5  U.S.C.  §  605(b),  this  amendment  is 
exempt  fit)m  the  initial  and  final 
regulatory  flexibility  analysis 
requirements  of  sections  603  and  604. 

Catalog  of  Federal  Domestic  Assistance 

There  are  no  programs  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
which  wrill  be  directly  affected  by  this 
rule. 

Executive  Order  12866 

This  regulatory  action  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  Executive  Order 
12866. 

List  of  Subjects  in  38  CFR  Part  2 

Authority  delegations  (Government 
agencies).  Veterans  Affairs  Department 

Approved:  June  20, 1995. 
Jesse  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  2  is  amended  as 
set  forth  below: 

PART  2— DELEGATIONS  OF 
AUTHORITY 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  72  Stat.  1114;  38  U.S.C.  501. 
unless  otherwise  noted. 

2.  Section  2.1  is  revised  to  read  as 
follows: 

§  2.1    Delegation  of  authority  to  employees 
to  issue  subpoenas,  etc. 

(a)  Authority  to  issue  subpoenas. 
Employees  occupying  or  acting  in  the 
positions  designated  in  paragraph  (b)  of 
this  section  shall  have  the  power  to 
issue  subpoenas  for  (by  countersigning 
VA  Form  2-4003)  and  compel  the 
attendance  of  witnesses  within  a  radius 
of  100  miles  from  the  place  of  hearing 
and  to  require  the  production  of  books, 
papers,  documents,  and  other  evidence. 
Issuing  officials  shall  use  discretion 
when  exercising  this  power. 

(b)  Designated  positions.  The 
positions  designated  pursuant  to 
paragraph  (a)  of  this  section  are:  Cieneral 
Counsel,  Deputy  General  Counsel, 
Chairman,  Board  of  Veterans'  Appeals, 
Heads  of  Regional  Offices  and  Centers 
having  insiuance  or  regional  office 
activities,  Under  Secretary  for  Health 
(for  income  matching  programs). 
Director.  Income  Verification  Match 
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Center  (for  income  matching  programs), 
and  the  Associate  Director  for 
Operations,  Income  Verification  Match 
Center  (for  income  matching  programs). 

(c)  Means  of  service.  Subpoenas 
issued  pursuant  to  this  section  may  be 
served  by  registered  or  certified  mail, 
return  receipt  requested,  addressed  to 
the  witness  only.  Personal  service  by 
any  VA  employee  or  other  authorized 
person  may  be  made  where  authorized 
in  writing  by  the  issuing  official. 

(d)  Fees  and  mileage;  district  courts  of 
the  United  States.  Any  person  required 
by  such  subpoena  to  attend  as  a  witness 
shall  be  allowed  and  paid  the  same  fees 
and  mileage  as  are*  paid  witnesses  in  the 
district  courtsuf  the  United  States.  In 
case  of  disobedience  to  any  such 
subpoena,  the  aid  of  any  district  court 
of  the  United  States  may  be  invoked  in 
requiring  attNidance  and  testlmoday  of 
witnesses  and  the  production  of 
documentary  evidence,  and  such  court 
within  the  jurisdiction  in  which  the 
inquiry  is  carried  on  may,  in  the  case  of 
contumacy  or  Tefusal  to  obey  a'^ 
subpoena  issued  to  amy  oCBcer.^gent,  or 
employee  of  any  corporation  or  to  any 
other  person,  issue  an  order  requiring  '. 
such  corporation  or  other  person  to 
appear  or  to  give  evidence  tcniching  the 
matter  in  question,  and  any  failiure  to 
obey  such  order  of  the  court  may  be 
pimished  by^uch  court  as  a  contempt 
theceof. 

(Authority:  38  U.S.C A.  §§501,  5711) 

[FR  Doc  95-19807  Fflad  S^Q-SS;  8:4S  am] 
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ENVIRONMENTAL  PROTECTTON 
AGENCY 

40CFRPart52 
[PA56-1-7066a;  FRL-5252-9] 

Approval  and  Promulgatton  ofAIr 
Quality  Impiementation  Plans,- 
Commonwealth  of  Pennsylvania: 
Reasonably  Availat>le  Control 
Technology  for  Stroehmann  Bakeries, 
Inc.,  Lycoming  and  Bradford  Counties 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Pennsylvania.  This  revision  establishes 
and  requires  the  use  of  reasonably 
available  control  technology  (RACT)  to 
control  volatile  organic  compound 
(VOC)  emissions  from  two  Stroehmann 
Bakeries,  Inc.  (Stroehmann)  faciUties 
located  in  Sayre  Borough,  Bradford 


Coimty  and  Old  Lycoming  Township, 
Lycoming  County.  These  facilities  are 
located  in  areas  designated  "not 
classified/attainment"  for  ozone  which 
are  part  of  the  ozone  transport  region 
(OTTl).  The  SIP  revision  requires 
Stroehmann  to  install  and  operate 
catalytic  oxidation  units  on  the  bakery 
ovens  associated  with  the  production  of 
yeast-based  products.  The  intended 
effect  of  this  action  is  to  approve  the  SIP 
revision  as  constituting  RACT  for  the 
Stroehmann  facilities  located  in  Sayre 
Borough  and  Old  Lycoming  Township. 
This  action  is  being  taken  under  section 
110  of  the  Clean  Air  Act. 
DATES:  This  final  rule  is  effective 
October  10, 1995  unless  notice. is 
received  on  or  before  September  11, 
1995  that  adverse  or  critical  conunents 
will  be  submitted.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
pubUshedin  the  Federal  Register. 
ADDRESSES:  Comments  may  be  mailed  to 
Maicia  L.  Spink,  Associate  Director.  Air 
Programs,  Mailcode  3AT0O,  U.S. 
Enviromnentad  Protection  Agency, 
Region  m,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection- 
Agency,  Region  m.  841  Chestnut 
Building,  Philadelphia,  Peimsylvania 
19107;  the  Air  and  Radiation  Docket 
and  Information  Center,  U.S.    . 
Environmental  Protection  Agency,  401 
M  Street,  SW.  Washington,  DC  20460; 
and  Pennsylvania  Department  of 
Environmental  Resources,  Bureau  ofAir 
Quality  Control,  P.O.  Box?£468,  400 
Market  Street,  Harrisburg,  Pennsylvania 
17105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Henry,  (215)  597-0545. 
SUPPLEMENTARY  INFORMATION:  On 
February  24, 1995,  the  Commonwealth 
of  Pennsylvania  submitted  a  formal 
revision  to  its  State  Implementation 
Plan  (SIP).  The  SIP  revision  consists  of 
State  Plan  Approvals  issued  by  the 
Pennsylvania  Department  of 
Environmental  Resoiuces  (DER)  on 
February  9, 1995,  identified  as  PA-41- 
0001  and  PA-08-0001  and  St^e 
Operating  Permits  issued  February  9, 
1995,  identified  as  OP-41-0001A  and 
OP-08-0001A  for  the  Stroehmann 
facilities  located  in  Old  Lycoming 
Township  and  Sayre  Borough, 
respectively. 

Background 

Pursuant  to  sections  182(b)(2)  and 
182(f)  of  the  Clean  Air  Act  (CAA), 
Pennsylvania  is  required  to  implement 


RACT  in  ozone  nonattainment  areas 
classified  as  moderate  or  above  for  all 
major  VOC  and  NOx  sources  by  no  later 
than  May  31, 1995.  hi  addition, 
moderate  ozone  nonattainment  area 
requirements,  including  RACT  as 
specified  in  section  182(b)(2)  and  182(f), 
apply  throughout  the  ozone  transport 
region  (OTR)  estabfished  by  the  CAA. 

On  February  24, 1995,  the 
Pennsylvania  DER  submitted  Plan 
Approvals  PA-41-0001  and  PA-08- 
0001  and  Operating  Permits  OP-41- 
OOOIA  and  OP-08-0001A  as  revisions 
to  its  State  Implementation  Plan  (SIP) 
for  the  control  of  VOC  and  NOx 
emissions  from  two  Stroehmaim 
Bakeries,  Inc.  facilities  located  in 
Lycoming  and  Bradford  Counties, 
respectively.  These  coimties  are  located 
in  areas  classified  as:"not  classified/ 
attainment"  for  ozone.  However,  these 
areasarealsopart  of  theOTRand,    . 
pursuant  to  section  184  of  the  CAA, 
must  meet  the  requirements  of  a 
moderate  ozone  nonattainment  area, 
including  the  requirement  that  major 
sources  implement  RAGT.  The 
definition  of  major  soiuce  foran  area 
classified.as  "not  classified/attainment" 
in  the  OTR  is  any  soiuce  having  the 
potential  to  emit  50  tons  per  year  of 
volatile  organic  compoimds  (VOCs)  or 
100  tons  per  year  of  oxides  of  nitrogen 
(NOx). 

Summary  of  SIPiRevision  -.. 

The  Stroehmaim  fadUty  located  in-   " 
Sayre  Borouglr,  Bradford  County 
produces  bread  and  donuts  in  three 
production  lines  and  generates  potential  • 
VOC  emissions  of  313  tons/year.  Hie 
Stroehmaim  facility  in  Old  Lycoming 
Township,  Lycoming  Coimty  produces 
buns  and  rolls  in  two  baking  lines  and_    - 
generates  potential  VOC  emissions  of 
144.3  tons  per  year.  Sources  of. VOC 
emissions  are  the«ame  at  both 
Stroehmann  facilities  and  include  the 
prebake  areas,  baking  ovens, 
combustion  sources,  ink  jet  printers, 
parts  cleaning/maintenance  activities, 
and  painting  operations.  Neither  faciUty 
is  a  major  source  of  NOx. 

The  most  significant  source  of  VOCs 
are  the  baking  ovens  associated  with 
production  lines  where  yeast-based 
breads,  rolls  and  buns  are  produced. 
Pennsylvania  DER  determined  that 
RACT  for  the  baking  ovens  involved  in 
the  production  of  yeast-based  breads, 
rolls  and  buns  at  the  Sayre  Borough  and 
Old  Lycoming  Township  facilities  is  the 
installation  and  operation  of  catalytic 
oxidation  units  to  achieve  a  minimum 
95%  VOC  removal  efficiency  and 
operate  at  a  minimum  operating 
temperature  of  BOO^F. 
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RACT  for  the  prebake  areas  was 
determined  to  be  no  additional  control 
due  to  the  technical  infeasibiUty  of 
capturing  emissions  from  these  areas. 
The  remaining  VOC  sources  generate 
emissions  at  de  minimis  levels  and  are 
not  subject  to  further  control.  For  these 
sources,  the  operating  permits  impose 
hmits  on  their  potential  to  emit  at  the 
de  minimis  levels  of  3  pounds  per  hour, 
15  pounds  per  day  and  2.7  tons  per 
year. 

For  more  information  on 
Pennsylvania's  RACT  determination 
and  the  specific  provisions  of  the  Plan 
Ap|»t>vals  and  Operating  Permits  for 
these  two  faciUties,  please  refer  to  the 
Technical  Support  Document  (TSD) 
prepared  for  tkis  notice.  A  copy  of  the 
TSD  is  available,  upon  request,  from  the 
EPA  Regional  Office  Usted  in  the 
ADDRESSES  section  of  this  notice. 

EPA's  review  of  this  material 
indicates  that  Pennsylvania's  Plan 
Approvals  requiring  the  installation  of 
catalytic  oxidation  units  on  the  baking 
ovens  associated  with  yeast-based 
production  lines  constitutes  RACT  for 
the  Sayre  Borough  and  Old  Lycoming 
Township  faciUties.  In  addition,  EPA 
agrees  vdth  Pennsylvania's  conclusions 
regarding  no  further  control  as  RACT  for 
the  prebake  areas  and  the  limits 
imposed  by  the  operating  permits 
limiting  emissions  from  the  combustion 
sources,  ink  jet  printers,  parts  cleaning/ 
maintenance  activities,  and  painting 
operations  at  de  minimis  levels. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However;  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  October  10, 1995 
imless,  within  30  days  of  publication, 
adverse  or  critical  comments  are 
received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrav^Ti  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  pubUc  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  pubhc  is 
advised  that  this  action  will  be  effective 
on  October  10, 1995. 


Final  Action 

EPA  is  approving  Pennsylvania's  SIP 
revision  for  the  Stroehmann  facilities 
located  in  Sayre  Borough  and  Old 
Lycoming  Township  which  was 
submitted  on  February  24, 1995. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
estabUshing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
Ught  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  FlexibiUty  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibihty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jiuisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  imder  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibihty  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

Under  sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  imder  sections 
110  and  182  of  the  Clean  Air  Act.  These 
rules  may  bind  State,  local  and  tribal 


governments  to  perform  certain  actions 
and  also  require  the  private  sector  to 
perform  certain  duties.  To  the  extent 
that  the  rules  approved  by  this  action 
will  impose  no  new  requirements;  such 
sources  are  already  subject  to  these 
regulations  under  State  law. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action.  EPA  has  also  determined  that 
this  final  action  does  not  include  a 
mandate  that  may  result  in  estimated 
costs  of  $100  milhon  or  more  to  State, 
local,  or  tribal  governments  in  the 
aggregate  or  to  the  private  sector. 

This  action  has  been  classified  as  a 
Table  3  action  for  signatiue  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  an  October  4, 
1993  memorandiun  from  Michael  H. 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation.  The  0MB  has 
exempted  this  regulatory  action  from 
E.O.  12866  review. 

Under  section  307(b)(1)  of  the  Clean 
Ait  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  10, 1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  to 
approve  the  SIP  revision  for  the 
Stroehmann  faciUties  in  Pennsylvania 
does  not  affect  the  finaUty  of  this  rule 
for  the  purposes  of  judicial  review  nor 
does  it  extend  the  time  within  which  a 
petition  for  judicial  review  may  be  filed, 
and  shall  not  postpone  the  effectiveness 
of  such  rule  or  action.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sub|ects  in  40  CFR  Part  52 

Air  pollution  control,  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  June  22, 1995. 
James  W.  Newsom, 
Acting  Regional  Administrator,  Region  m. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— [AIMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-767  Iq. 

Sut>part  NN— Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraphs  (c)(101)  to  read  as 
follows: 
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{52.2020    idantmcation  of  ptan. 

•        •        •        •        * 

(101)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Pennsylvania  Department  of 
Enviitmmental  Resources  regarding 
RACT  requirements  for  two  Stroehmann 
Bakeries,  Inc.  facihties  located  in 
Lycoming  aod  Bradford  Counties, 
submitted  on  February  24, 1995. 

(i)  Incorporation  by  refisrence. 

(A)  Letter  of  February  24, 1995  from 
the  Pennsylvania  Department  of 
Environmental  ResoiU'ces  submitting  a 
revision  to  the  State  Implementation 
Plan. 

(B)  Plan  Approval  Nos.  PA-41-0001 
and  PA-08-0001  and  Operating  Permit* 
Nos.  OP-41-0001A  and  OP-08-00G1A, 
issued  and  effective  February  9, 1995. 

(ii)  Additional  material 

(A)  Remainder  of  the  State 
Implementation  Plan  revision  request 
submitted  by  the  Pennsylvania 
Department  of  Environmental  Resources 
on  February  24. 1995,  pertaining  to  the 
Plan  Approvals  and  Operating  Permits 
listed  above. 

[FR  Doc  85-19742  Filed  S-9-95;  8:45  am] 
■UMOCOOti 


FEDERAL  COMMUNICATIONS 
COMMKSION 

47  CFR  Part  15 

[QEN  Doctot  No.  91-1;  FCC  96-300) 

Television  Closed-Caption  Decoding 
Circuitry 

MBtCf:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  Order. 

SUIMIARY:  This  order  deletes  the 
requirement  for  television  receivers  to 
incorporate  closed-caption  decoder 
circuitry  that  is  compatible  with  a  cable 
television  copy  protection  system 
developed  by  Eidak  Corporation.  This 
change  was  requested  by  the  Consumer 
Electronics  Group  of  the  Electronic 
Industries  Association.  This  action  will 
reheve  electronics  manufacturers  and 
consumers  of  the  burden  involved  in 
incorporating  special  circuitry  in 
television  receivers  for  a  technology  that 
is  not  used  by  cable  systems. 
EFFECTIVE  DATE:  August  10, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  Reed,  Office  of  Engineering  and 
Technology,  (202)  776-1627. 
SUPPt.EMENTARY  INFORMATION:  This  is  a 
simmiary  of  the  Commission's  Order  in 
GEN  Docket  No.  91-1,  adopted  July  25, 
1995,  and  released  August  3, 1995. 


The  complete  text  of  this  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW.,  Washington,  DC,  and 
also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  2100  M  Street, 
NW,  Suite  140,  Washington,  DC  20037. 

Paperwork  Reductimi 

This  action  will  not  modify  the 
information  collection  requirements 
contained  in  the  current  regulations. 

Summary  of  the  Order 

1.  The  Commission  is  granting  a 
request  by  the  Consumer  Electronics 
Group  of  the  Electronic  Industries 
Association  (ELA)  for  partial  relief  of  the 
Commission's  closed-caption  decoder 
circuitry  requirements  for  television 
receivers.  Specifically,  this  action 
deletes  the  requirement  that  television 
receivers,  manufactured  after  January  1, 
1995,  incorporate  closed-caption 
decoder  circuitry  that  is  compatible 
with  a  cable  television  copy  protection 
system  developed  by  Eidak  Corporation. 
This  action  will  reheve  electronics 
raanufacturere  and  consumers  of  the 
burden  involved  in  incorporating 
special  circuitry  in  television  receivers 
for  a  technology  that  is  not  used  by 
cable  systems. 

2.  47  CFR  15.119  requires  that  all 
television  broadcast  receivers  with 
screen  sizes  equal  to,  or  greater,  33  cm 
(13  inches)  that  were  manufactured  or 
imported  on  or  after  July  1, 1993  must 
be  capable  of  receiving  and  displaying 
closed-captions.  These  rules  also  specify 
technical  standards  for  the  reception 
and  display  of  such  captioning. 
Previously,  in  the  Memorandum  Order 
and  Opinion  in  this  proceeding.  57  FR 
19093,  May  4. 1992,  the  Commission 
observed  that  existing  closed-caption 
decoders  may  not  function  when  the 
television  signals  are  processed  by  some 
security  systems  designed  to  prevent 
imauthorized  reception  of  cable  service. 
It  therefore  adopted  an  additional 
requirement  that  the  closed-caption 
circuitry  of  television  receivers  must 
function  properly  when  receiving 
signals  from  all  commonly  known  and 
used  cable  security  systems  designed 
and  marketed  prior  to  April  5, 1991. 

3.Shortly  pnor  to  Aprfl  5, 1991,  Eidak 
designed  and  marketed  a  copy 
protection  system  that  was  intended  to 
prevent  the  video  taping  of  certain 
programs  carried  by  cable  television 
systems  or  broadcast  stations.  The  Eidak 
system  dynamically  changes  the  number 
of  lines  and  the  timing  of  the  television 
picture.  While  these  changes  are  not 


readily  apparent  to  television  viewers, 
video  tape  recorders,  dependent  on 
accurate  and  consistent  timing,  cannot 
copy  Eidak-protected  material. 
However,  the  Eidak  system  also 
interferes  with  the  abihty  of  existing 
closed-caption  decoders  to  locate  line 
21  of  the  television  broadcast  signal,  the 
line  on  which  closed-caption 
information  is  carried.  Thus,  existing 
closed-caption  decoders  do  not  function 
properly  when  closed-caption 
information  is  processed  by  the  Eidak 
system.  For  this  reason,  television 
receiver  manufacturers  would  need  to 
develop  and  incorporate  in  their 
products  special  circuitry  that  is  only 
necessary  for  compatibihty  with  Eidak- 
processed  signals.  Recognizing  that  the 
Eidak  system  was  not  widely  used,  the 
Commission  provided  television 
receiver  manufacturers  with  additional 
time,  xmtil  January  1, 1995,  to 
incorporate  Eidak  compatibiUty  within 
their  closed-caption  circuitry. 

4.  On  September  29, 1994,  EIA 
submitted  a  Petition  for  Rule  Making 
and  a  Petition  for  Partial  Waiver 
requesting  reUef  frt»n  §  15.119(1)  as  it 
apphes  to  Eidak's  copy  protection 
system.  In  these  petitions,  EIA  states 
that  no  cable  systems  are  using  the 
Eidak  technology.  EIA  further  states  that 
Eidak's  copy  protection  system  is  a 
technology  that  has  never  been,  is  not 
now,  and  is  not  ever  likely  to  be  used 
by  a  cable  system.  EIA  asks  that  the 
Commission  either  amend  or  waive 

§  15.119(1)  witii  respect  to  the  Eidak 
systems  to  reUeve  manufacturers  and 
purchasers  of  television  receivere  of  the 
expense  and  burden  that  is  no  longer 
necessary.  On  October  13, 1994,  the 
Commission  issued  a  Public  Notice 
requesting  comments  on  the  EIA 
{>etitions.  All  of  the  commenting  parties 
support  EIA's  rec^est  for  reUef. 

5.  Prior  to  receipt  of  the  petitions  from 
EIA,  the  Commission,  on  Jime  6, 1994, 
contacted  the  current  holder  of  the 
rights  to  the  Eidak  technology.  Mr. 
Richard  Leghorn,  to  determine  whether 
or  not  this  technology  was  being 
employed  by  cable  systems.  In  response, 
we  were  informed  by  Mr.  Leghorn  that 
"there  are  no  cable  systems  using  the 
Eidak  technology."  Mr.  Leghorn 
indicated  that  the  Eidak  copy  protection 
capability  currentiy  is  incorporated  in  a 
cable  sateUite  network  with  equipment 
in  cable  head-ends  and  in  "a  pay-per- 
view  Colorado  test  site  jointly  operated 
by  TQ,  AT&T  and  U.S.  West."  He  added 
that  "it  would  be  imfortimate  if  the 
option  which  the  industry  has  to  avail 
[itself]  of  Eidak's  copy  protection 
capabilities  were  to  hie  removed  by 
deletion  of  the  requirements  of 

§  15.119(1)  of  the  Commission's  rules." 
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6.  We  generally  agree  with  Mr. 
Leghorn  that  maintaining  regidations 
that  require  closed-caption  reception  to 
be  compatible  with  copy  protection 
systems  is  beneficial  to  consiuners. 
However,  we  note  that  the  Eidak  system 
had  not  been  implemented  or  used  as  an 
actual  cable  security  system  prior  to 
April  5, 1991.  Now,  four  years  after  the 
implementation  of  the  closed-caption 
decoding  requirements,  the  Eidaik 
system  has  still  not  been  widely 
implemented  by  cable  systems  or  other 
industries.  In  view  of  the  fact  that  the 
Eidak  system  has  not  achieved  any 
significant  acceptance  by  the  cable 
industry,  we  now  find  that  it  is  not 
necessary  to  require  that  the  closed- 
caption  circuitry  of  TV  receivers  be 
cap^le  of  functioning  when  receiving 
signals  encoded  with  the  Eidak 
t^hnology. 

7.  Accordingly,  it  is  ordered,  that  the 
provisions  of  §15.119(1)  of  the 
regulations  for  providing  closed-caption 
compatibility  do  not  apply  to  the  Eidak 
system.  This  action  provides  the  reUef 
sought  in  the  Petition  for  Partial  Waiver 
and  the  Petition  for  Rule  Making  filed  by 
the  Electronic  Industries  Association. 
The  authority  for  this  action  is 
contained  in  sections  4(i),  302,  303(e), 
303(f),  and  303(r)  of  the 
Commimications  Act  of  1934,  as 
amended,  47  U.S.C.  sections  154(i),  302, 
303(r).  In  accordance  with  5  USC  553(b), 
a  Notice  of  Proposed  Rule  Making  is 
unnecessary  since  this  action  is  an 
interpretation  of  the  existing 
regidations. 

List  of  Subjects  in  47  CFR  Fart  IS 

Radio. 
Federal  Communications  Commission. 
WillUm  F.  Caton. 
Acting  Secretary. 
[FR  Doc.  95-19702  Filed  8-9-95;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  93-295;  RM-6362] 

Radio  Broadcasting  Services;  San 
Clements,  CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  doctunent  deletes  FM 
Channel  285A  at  San  Clemente, 
California,  in  response  to  a  Commission 
directive,  based  upon  the  imavailability 
of  a  transmitter  site  on  non-miUtary 
property  fc*  use  by  a  fully  spaced 
station  at  that  community.  See  58  FR 
65155,  December  13. 1993.  With  this 
action,  the  proceeding  is  terminated. 


EFFECTIVE  DATE:  September  18. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-295, 
adopted  JiUy  26, 1995,  and  released 
August  4, 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  dining  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  located  at 
1919  M  Sti-eet,  NW.,  Room  246,  or  2100 
M  Sti«et,  NW.,  Suite  140,  Washington, 
DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303, 48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

S  73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  imder  California,  is 
amended  by  removing  Channel  285A  at 
San  Clemente. 

Federal  Communications  Commission. 
Andrew  J.  Rhodes, 

Acting  Chief,  Allocations  Bmncb,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  95-19751  Filed  8-9-95;  8:45  am] 
BiLurta  COOE  tns-oi-F 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Part  390 

[FHWA  Docket  No.  MC-03-17] 

RIN  2125-AD14 

Federal  Motor  Carrier  Safety 
Regulations;  General;  intermodai 
Transportation 

AGENCY:  Federal  Highway 
Administi-ation  (FHWA),  DOT. 
ACTION:  Final  rule;  petitions  for 
reconsideration  of  effective  date;  final 
determination. 

SUMMARY:  Several  petitioners  requested 
an  extension  of  the  efiiective  date  of,  and 


certain  exemptions  from,  the  final  rule 
implementing  the  Intermodai  Safe 
Container  Transportation  Act  of  1992. 
On  May  25. 1995  (60  FR  27700),  the 
FHWA  requested  comments  on  the 
major  issues  raised  by  these  petitioners. 
The  FHWA  has  determined  that  a 
further  extension  is  warranted  and, 
therefore,  is  extending  the  effective  date 
of  the  final  rule  until  September  1, 1996 
to  allow  the  intermodai  transportation 
industry  sufficient  time  to  comply  by 
means  of  electronic  data  interchange 
and  to  allow  the  FHWA,  the  intermodai 
transportation  industry,  and  other 
parties  enough  time  to  inform  affected 
domestic  and  foreign  entities  of  their 
responsibiUties. 

EFFECTIVE  DATE:  September  1,  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  C.  Chandler,  Office  of  Motor 
Carrier  Research  and  Standards,  HCS- 
10,  (202)  366-5763;  or  Mr.  Charles  E. 
Medalen,  Office  of  the  Chief  Counsel, 
HCC-20,  (202)  366-1354,  Federal 
Highway  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  29, 1994,  Uie  FHWA 
pubUshed  a  final  rule  which 
implemented  the  requirements  of  the 
Intermodai  Safe  Container 
Transportation  Act  of  1992  (the  Act) 
(Pub.  L.  102-548, 106  SUt.  3646.  parUy 
codified  at  49  U.S.C.  5901-5907 
(formerly  49  U.S.C.  501  and  508)).  The 
original  effective  date  of  the  final  rule 
was  Jime  27, 1995.  The  final  rule 
requires  any  person  who  presents  a 
container  or  trailer  with  a  gross  cargo 
weight  of  more  than  4,536  kilograms  or 
10,000  poimds  to  an  initial  carrier  for 
intermodai  transportation  to  provide  a 
certification  to  such  carrier.  Motor 
carriers  are  prohibited  from  accepting  a 
loaded  container  or  trailer  prior  to 
receiving  a  tangible  certification.  Motor 
carriers,  rail  carriets,  water  carriers, 
ocean  common  carriers,  and 
intermediaries  that  receive  a 
certification  in  the  course  of  intermodai 
transportation  must  forward  the 
certification  to  a  subsequent  carrier 
transporting  the  loaded  container  (% 
trailer.  The  objective  of  the  final  rule  is 
to  reduce  the  number  of  overweight 
motor  vehicles  transporting  intermodai 
containers  or  trailers  by  improving 
communication  between  shippers  and 
motor  carriere. 
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Petitions 

During  April  and  May  1995,  the 
FHWA  received  letters  from  several 
companies  and  industry  groups 
petitioning  for  an  extension  of  the 
effective  date  of  the  final  rule.  Among 
those  requesting  an  ext^ision  were  APL 
Land  Transport  Services.  Inc.;  the 
European  Shippers'  Councils;  "K"  Line 
America.  Inc.;  die  Intennodal  Safe 
Container  CoaUtion  (Coalition);  the 
National  Industrial  Transportation 
League;  the  Steamship  Association  of 
Southern  California;  and,  Warren  & 
Associates,  a  law  firm  representing  two 
freight  conferences. 

On  May  16. 1995  (60  PR  26001).  the 
FHWA  administratively  extended  the 
Jime  27. 1995.  effective  date  until 
September  27. 1995,  to  allow  the  agency 
sufficient  time  to  consider  public 
comment  on  whether  a  further 
extension  was  weirranted.  On  May  25, 
1995  (60  PR  27700),  the  FHWA 
requested  comments  on  whether  an 
extension  of  the  effective  date  of  the 
final  rule  beyond  September  27, 1995, 
was  necessary.  As  a  part  of  the  second    ' 
pubUcation,  the  FHWA  requested 
comments  on  a  petition  filed  by  the 
American  Trucking  Associations,  Inc. 
(ATA)  to  exempt  three  types  of  motor 
carrier  operations  from  the  rule. 

General  Discussion  of  the  Comments 

Forty-six  comments  were  received  in 
response  to  the  May  25, 1995, 
pubUcation.  Of  these,  twenty-two  were 
from  companies  connected  with 
intermodal  transportation,  nineteen 
bom  industry  associations,  two  from 
individuals,  and  one  each  from  a  safety 
organization,  a  pubhc  association,  and  a 
port. 

Comments  Regarding  Effective  Date 

Three  parties  supported  a  further 
extension,  but  recommended  no  specific 
effective  date.  One  party  recommended 
an  effective  date  one  year  after 
pubhcation  of  the  final  determination  of 
the  petitions.  Seven  parties  supported  a 
January  1, 1996.  effective  date. 
Seventeen  parties  supported  a  May  1. 
1996.  effective  date.  One  party 
supported  an  effective  date  in  the  spring 
of  1996.  Five  parties  supported  a  June 
1, 1996.  effective  date.  One  party 
supported  a  September  1. 1996.  effective 
date.  Of  the  parties  who  supported  a 
specific  date,  three  stated  that  an 
additional  extension  may  be  necessary. 
TwQ^arties  opposed  a  further 
extension. 

Electronic  Data  Interchange 

The  intermodal  transportation 
industry  rehes  heavily  on  electronic 
data  interchange  (EDI).  In  order  to 


forward  certifications  by  EDI,  the 
intermodal  transportation  industry,  in 
particular  rail  and  water  carriers,  need 
to  complete  the  foUoviring  steps:  The 
development  of  standards;  preliminary 
analysis  and  design;  computer 
programming;  field  testing  and 
coordination;  training;  and  final 
computer  programming.  The  Union 
Pacific  System  and  the  Coafition 
commented  that  the  American  National 
Standards  Institute  and  the  Intermodal 
Association  of  North  America  have 
incorporated  the  necessary  changes  in 
their  EDI  Standard  3050  to 
accommodate  a  certification.  The 
Coahtion  commented  that  EDI  standard 
3050  will  be  available  in  July,  1995,  but 
Union  Pacific  and  the  Coahtion  stated 
that  this  standard  will  not  become 
effective  for  the  railroad  industry  imtil 
September  1, 1995.  Union  Pacific  and 
the  Association  of  American  Railroads 
(AAR)  explained  further  that  railroads 
must  be  able  to  receive  information  via 
this  standard  by  this  date,  but  are  not 
required  to  be  able  to  send  information 
via  this  standard  until  September  1, 
1996.  The  Coalition  and  the  AAR  stated 
that  one  year  irom  the  effective  date  of 
a  new  standard  is  normally  allowed  for 
full  implementation  because  of  the 
complexity  of  the  process.  The  Coahtion 
explained  that  any  company  using  e 
standard  previous  to  EDI  standard  3050 
must  modify  the  previous  standard  to 
accommodate  a  certification.  Burlington 
Northern  Railroad  commented  that 
programming  the  new  or  modified  EDI 
standard  will  take  imtil  May,  1996  and 
that  testing  the  standard  and  assisting 
their  customers  in  the  transition  to  the 
standard  will  take  until  September, 
1996. 

Based  on  the  information  submitted 
by  the  commenters,  the  FHWA  has 
determined  that  a  further  extension  of 
the  effective  date  of  the  final  rule  is 
warranted.  The  FHWA  extends  the 
effective  date  of  the  final  rule  until 
September  1, 1996  to  allow  the 
intermodal  transportation  industry 
sufficient  time  to  complete  the 
necessary  steps  to  achieve  compliance 
with  the  final  rule  through  the  use  of 
EDI. 

Education 

Several  commenters  to  the  May  25, 
1995,  pubhcation  asserted  that  a  further 
extension  of  the  effective  date  is 
necessary  to  provide  sufficient  time  to 
educate  affected  parties  in  their 
responsibihties.  Some  commenters 
stated  that  there  is  a  widespread  lack  of 
knowledge  of  the  Act  and  the 
implementation  of  regulations  outside 
the  United  States  and  expressed  concern 
about  the  difficult  task  of  educating 


foreign  entities.  Some  commenters  also 
made  suggestions  about  the  FHWA's 
educational  efforts.  Several  stressed  that 
the  agency  should  make  educational 
materials  available  prior  to  the  effective 
date.  The  FHWA  agrees  that  additional 
time  is  needed  to  educate  affected 
domestic  and  foreign  entities  in  order  to 
avoid  large  disruptions  in  trade  and 
commerce  which  may  result  from 
inadvertent  failiu^s  to  comply  with  the 
rule.  The  extension  of  the  effective  date 
until  September  1, 1996,  will  enable  the 
FHWA  and  cooperating  entities  to 
distribute  educational  materials  and 
will  also  provide  the  intermodal 
transportation  industry  additional  time 
to  famiUarize  appropriate  parties  v»rith 
their  responsibilities. 

Educational  pamphlets,  in  Enghsh, 
which  provide  an  overview  of  the  final 
rule  are  now  available  for  distribution. 
Individuals  and  companies  interested  in 
obtaining  the  pamphlet  should  contact 
the  local  FHWA  Office  of  Motor  Carriers 
in  their  area.  The  pamphlet  will  also  be 
available  in  German,  French,  Spanish, 
Japanese,  and  Mandarin  Chinese  in  the 
near  future.  Pamphlets  will  be  provided 
to  various  associations  for  domestic  and 
international  distribution.  In  addition, 
the  Department  of  State  will  assist  the 
FHWA  with  the  international 
distribution  of  the  pamphlets.  The 
FHWA  will  also  request  the  assistance 
of  various  embassies  with  this  task. 

Petition  for  Exemptions  by  the 
American  Trucking  Associations,  Inc. 

On  April  7, 1995,  the  ATA  filed  a 
petition  to  exempt  three  types  of  motor 
carrier  operations  from  the  final  rule.  In 
response  to  the  May  25,  1995, 
publication,  the  ATA  and  the  National 
Industrial  Transportation  League  (NTTL) 
modified  the  third  exemption  requested 
and  stated  that  they  would  also  submit 
by  August  1, 1995,  a  joint  petition 
requesting  further  changes  to  the  rule.  In 
view  of  these  developments,  the  FHWA 
will  defer  imtil  a  later  time  any 
discussion  of  the  ATA  and  ATA/NTTL 
petitions,  as  well  as  the  comments 
aheady  submitted  on  the  ATA's  petition 
for  three  exemptions. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  previously 
determined  that  the  final  rule 
implementing  the  Intermodal  Safe 
Container  Transportation  Act  of  1992  is 
a  significant  regulatory  action  within 
the  meaning  of  Executive  Order  12866 
and  significant  under  Department  of 
Transportation  regulatory  policies  and 


procedures  because  it  affects  intermodal 
transportation  and  attracts  substantial 
pubhc  interest.  As  such,  the  final  rule 
was  reviewed  by  the  Office  of 
Management  and  Budget  and  the  Office 
of  the  Secretary  of  Transportation  before 
being  pubhshed.  This  present  action 
only  extends  the  effective  date  of  the 
fin^  rule  and  provides  clarification  of 
the  rule.  It  is  anticipated  that  the 
economic  impact  of  this  action  will  be 
minimal;  therefore,  a  full  regulatory 
evaluation  is  not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  effects  of  this 
action  on  small  entities.  Based  upon  this 
evaluation,  as  well  as  for  the  reasons  set 
forth  in  the  previous  paragraph,  the 
FHWA  hereby  certifies  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  assessment. 
Nothing  in  this  action  directly  preempts 
any  State  law  or  regulation. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  the  I>ecember 
29, 1994,  final  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  in  accordance  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C.  3501  et  seq.  and 
assigned  the  control  number  of  2125- 
0557  which  expires  on  Jime  30, 1997. 
This  action  does  not  affect  the 
recordkeeping  requirements  previously 
estabUshed. 

National  Environmental  Policy  Act 

The  agency  has  analysed  this 
rulemaking  for  the  purpose  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.)  and  has 
determined  that  this  action  would  not 


have  any  effect  on  the  quaUty  of  the 
environment. 

Regulation  Identification  Number 

A  regulation  identification  niunber 
(RIN)  is  assigned  to  each  regulatory 
action  hsted  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  pubhshes 
the  Unified  Agenda  in  April  and 
October  of  eadi  year.  The  RIN  contained 
in  the  heading  of  this  dociunent  can  be 
used  to  cross  reference  this  action  vnth 
the  Unified  Agenda. 

List  of  Subjects  hi  49  CFR  Part  390 

Highway  safety.  Highways  and  roads, 
Intermodal  transportation.  Motor 
carriers.  Recordkeeping  requirements. 

Authority:  49  U.S.C.  5901-5907.  31132. 
31136,  31502  and  31504;  49  CFR  1.48. 

Issued  on  August  3, 1995. 
Rodney  E.  Slater, 
Federal  Highway  Administrator. 
IFR  Doc.  95-19719  Filed  8-9-95;  8:45  ami 
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DEPARTMENT  OP  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CPR  Parts  671,  672, 675, 676.  and 
677 

[Docket  No.  950508130-6171-02; 
i.D.050195A] 

RIN  0648-AH62 

Limited  Access  Management  of 
Pederal  Fisheries  in  and  Off  Alaska; 
Groundfish  and  Crab  Fisheries 
Moratorium 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 

SUMMARY:  NMFS  by  this  final  rule 
imposes  a  temporary  moratoriiun  on  the 
entry  of  new  vessels  into  the  groundfish 
fisheries  under  Federal  jurisdiction  in 
the  Bering  Sea  and  Aleutian  Islands 
(BSAI)  management  area,  the  crab 
fisheries  imder  Federal  jurisdiction  in 
the  BSAI  Area,  and  the  groundfish 
fisheries  under  Federal  jiuisdiction  in 
the  Gulf  of  Alaska  (GOA).  This  action 
ciutails  increases  in  fishing  capacity 
and  provides  industry  stability  while 
the  North  Pacific  Fishery  Management 
Council  (Council)  and  NMFS  prepare, 
review,  and,  if  approved,  implement  a 
comprehensive  management  plan  for 
these  fisheries.  This  action  is  intended 
to  promote  the  conservation  and 


management  objectives  of  the  Council 
and  the  Magnuson  Fishery  Conservation 
and  Management  Act  (Magnuson  Act). 
EFFECTIVE  DATES:  Effective  September 
11, 1995  through  December  31, 1998, 
except  for  the  amendments  to  §§  671.4, 
672.4,  and  675.4,  and  §§676.3  and 
676.4,  which  will  become  effective  on 
January  1, 1996,  through  December  31, 
1998;  and  the  amendments  to  Figiue  1 
to  part  677,  §677.4,  and  §§671.2,  and 
671.3,  which  are  effective  September  11, 
1995. 

ADDRESSES:  Copies  of  the  Fishery 
Management  Plan  (FMP)  amendments 
and  the  Environmental  Assessment/ 
Regulatory  Impact  Review/Final 
Regulatory  Flexibility  Analysis  (EA/ 
RIR/FRFA)  for  the  moratorium  may  be 
obtained  from  the  North  Pacific  Fishery 
Management  Council,  P.O.  Box  103136, 
Anchorage,  AK  99510.  Send  comments 
regarding  the  paperwork  burden  or  any 
other  aspect  of  the  coUection-of- 
information  requirements  contained  in 
this  rule,  including  suggestions  for 
reducing  the  burden,  to  Ronald  Berg, 
Chief,  Fisheries  Management  Division, 
Alaska  Region,  NMFS,  709  West  9th 
Street,  Juneau.  AK  99801.  or  P.O.  Box 
21668.  Juneau.  AK  99802.  Attention: 
Lori  J.  Gravel,  and  to  the  Office  of 
Management  and  Budget  (OMB). 
Paperwork  Reduction  Project  (0648- 
0206).  Washington.  DC.  20503  (ATTN: 
NOAA  Desk  Officer). 
FOR  FURTHER  INFORMATION  CONTACT:  Jay 
Ginter.  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 

Background 

Domestic  groundfish  fisheries  in  the 
exclusive  economic  zone  (EEZ)  of  the 
BSAI  and  the  GOA  are  managed  by 
NMFS  under  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area, 
and  the  Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska, 
respectively.  The  commercial  harvest  of 
king  and  Tanner  crabs  is  managed  under 
the  Fishery  Management  Plan  for  the 
Commercial  King  and  Tanner  Crab 
Fisheries  in  the  Bering  Sea  and  Aleutian 
Islands  Area.  These  FMPs  were 
prepared  by  the  Council  under  the 
Magnuson  Act.  The  FMP  for  the  GOA 
groundfish  fisheries  is  implemented 
primarily  by  regulations  at  50  CFR  part 
672.  The  FMP  for  the  BSAI  groundfish 
fisheries  is  implemented  primarily  by 
regulations  at  50  CFR  part  675.  The  FMP 
for  the  king  and  Tanner  crab  fisheries  in 
the  BSAI  is  implemented  by  regulations 
at  50  CFR  part  671  and  by  Alaska 
Administrative  Code  regulations  at  title 
5.  chapters  34  and  35.  C5ther  Federal 
regulations  that  also  affect  the 
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groundfish  and  crab  fisheries  are  set  out 
at  50  CTR  parts  620,  676,  and  677. 

This  action  implements  revisions  of 
Amendment  23  to  the  BSAI  groundfish 
FMP,  Amendment  28  to  the  GOA 
groimdfish  FMP,  and  Amendment  4  to 
the  BSAI  crab  FMP,  which  were 
approved  by  NMFS  on  June  29. 1995. 
under  section  304(b)(3)  of  the  Magnuson 
Act.  These  revised  amendments  address 
fishery  management  problems  caused  by 
excess  harvesting  capacity  or 
overcapitalization  by  estabhshing 
temporary  entry  controls  until  more 
permanent  controls  on  harvesting 
capacity  can  be  implemented.  The 
problems  and  issues  these  amendments 
address  are  discussed  in  the  EA/RIR/ 
FRFA  and  the  notice  of  proposed 
rulemaking  (60  FR  25677,  May  12. 
1995).  A  general  description  of  the 
moratorium  and  these  implementing 
regulations  follows. 

Vessel  Moratorium 

The  moratorium  limits  access  to  the 
groundfish  and  BSAI  Area  crab 
resources  off  Alaska  to  vessels  whose 
owners  have  been  issued  a  moratorium 
permit  for  the  vessel  by  hfMFS  or  that 
are  within  a  vessel  category  specified  as 
exempt  from  the  moratorium  permit 
requirements  in  §  676.3(b).  A 
moratoriiun  permit  is  required  in 
addition  to  any  other  permits  required 
by  Federal  or  State  regulations.  NMFS 
has  revised  its  permit  application  and 
issuance  process  so  that  an  integrated 
application  may  be  used  to  apply  for 
annual  Federal  groimdfish  permits  and 
the  Federal  moratoriiun  permit  for 
groundfish  and  crab  vessels.  Part  677  is 
amended  to  remove  and  reserve  Figure 
1 — the  Fisheries  Permit  Application  and 
Fisheries  Processor  Permit  AppUcation 
(Form  FPP-1).  That  form  will  be  revised 
for  use  as  an  integrated  permit 
application. 

1 .  Vessels  Affected  by  the  Moratorium 

Any  vessel  that  is  not  exempt  and  that 
catches  and  retains  any  species  of  king 
and  Tanner  crabs  in  a  commercial 
fishery  governed  by  the  Fishery 
Management  Plan  for  the  Commercial 
King  and  Tanner  Crab  Fisheries  in  the 
Bering  Sea  and  Aleutian  Islands  Area 
and  its  implementing  regulations  at  50 
CFR  part  671  ("moratorium  crab 
species")  is  required  to  have  on  board 
a  moratorium  permit  issued  for  that 
vessel.  Any  vessel  that  is  not  exempt 
and  that  conducts  directed  fishing  for 
any  groundfish  species  in  a  commercial 
fishery  governed  by  the  Fishery 
Management  Plan  for  the  Ckoundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area,  and  the  Fishery 
Management  Plan  for  Groundfish  of  the 


Gulf  of  Alaska  and  their  respective 
implementing  regulations  at  50  CFR 
parts  672  and  675.  except  for  sablefish 
caught  with  fixed  gear  ("moratorium 
groimdfish  species"),  also  is  required  to 
have  on  board  a  moratorium  permit 
issued  for  that  vessel. 

Moratorium  crab  species  and 
moratorium  groundfish  species  are 
referred  to  collectively  as  "moratorium 
species."  The  term  "directed  fishing"  is 
defined  in  the  groundfish  FMPs' 
implementing  regulations  at  50  CFR 
parts  672  and  675.  Basically,  this  term 
refers  to  the  criteria  by  which  NMFS 
determines  which  species  of  groundfish 
a  vessel  has  been  targeting  when  any 
fish  are  on  board  the  vessel.  A  vessel 
that  retains  only  incidental  catches  of 
moratorium  groundfish  species  in  the 
EEZ  is  not  required  to  have  a 
moratorium  permit;  however,  it  is 
required  to  have  a  Federal  fisheries 
permit.  A  vessel  witiiout  a  moratorium 
permit  in  the  EEZ  is  required  to  discard 
any  catch  of  a  moratorium  groundfish 
species  that  exceeds  the  maximum 
retainable  bycatch  amount  specified  in 
parts  672  and  675.  Crab  species  are 
prohibited  species  in  the  groundfish 
fishery,  which  means  that  any  bycatch 
of  crab  must  be  immediately  returned  to 
the  sea. 

The  Council  specifically  exempted 
certain  categories  of  vessels  irom  the 
moratorium  permit  requirement.  The 
rationale  for  the  exemptions  was 
provided  in  the  notice  of  proposed 
rulemaking  for  the  initially  proposed 
moratorium  (59  FR  28827.  June  3,  1994). 
Vessels  witiiin  the  following  categories 
are  not  required  to  have  moratorium 
permits,  however,  other  Federal  and 
State  of  Alaska  permit  requirements 
continue  to  apply: 

•  Vessels  that  are  not  used  to  catch 
fish  (e.g.,  processor  vessels,  tenders,  or 
support  vessels); 

•  Vessels  that  do  not  catch  and  retain 
moratorium  crab  species  or  that  do  not 
conduct  directed  fishing  for  moratorium 
groundfish  species; 

•  Vessels  that  catch  and  retain 
moratorium  crab  species  or  that  conduct 
directed  fishing  for  moratorium 
groundfish  species  only  within  State  of 
Alaska  waters; 

•  Vessels  that  conduct  directed  fishing 
for  moratorium  groundfish  species  in 
the  GOA  and  that  are  no  greater  than  26 
ft  (7.9  m)  in  length  overall  (LOA); 

•  Vessels  that  catch  and  retain 
moratorium  crab  species  in  the  BSAI 
Area  or  that  conduct  directed  fishing  for 
moratorium  groundfish  species  in  the 
BSAI  management  area  and  that  are  no 
greater  than  32  ft  (9.8  m)  LOA; 

•  Vessels  that  are  fishing  for  IFQ 
halibut.  IFQ  sablefish.  or  halibut  or 


sablefish  under  the  Western  Alaska 
Community  Development  Quota  (CDQ) 
program;  or 

•  Vessels  that,  after  the 
implementation  of  the  CE>Q  program  for 
pollock  on  November  18. 1992  (57  FR 
54937.  November  23. 1992).  are 
specifically  constructed  and  used  in 
accordance  with  a  Community 
Development  Plan  (CDP),  are  specially 
designed  and  equipped  to  meet  specific 
needs  that  are  described  in  the  CDP.  and 
are  no  greater  than  125  ft  (38.1  m)  LOA. 
A  vessel  operating  under  the  CDQ 
exemption  also  may  be  used  to  harvest 
non-CDQ  species,  but  the  exemption 
does  not  apply  to  a  vessel  if  the  vessel 
is  transferred  to  an  entity  that  does  not 
have  a  CDP. 

2.  Moratorium  Qualification 

Generally,  a  vessel  is  qualified  for  a 
moratorium  permit  if  it  made  a  legal 
landing  of  any  moratorium  species 
during  the  quahiying  period  of  January 
1. 1988.  through  February  9.  1992. 
Exceptions  to  this  general  rule  are 
described  below. 

A  "legal  landing"  is  defined  as  any 
amount  of  a  moratorium  species  that 
was  landed  in  compliance  with  Federal 
and  state  commercial  fishing  regulations 
in  effect  at  the  time  of  the  landing.  This 
definition  is  intended  to  limit  landing 
claims  to  those  that  can  be  verified 
through  required  Federal  and  state  catch 
or  landing  reports.  A  vessel  owner  who 
alleges  that  government  records  are  in 
error  must  produce  a  copy  of  a  valid 
state  fish  ticket  or  other  report  required 
at  the  time  of  landing  as  evidence  that 
the  vessel  made  a  legal  landing  of  a 
moratorium  species  fi'om  January  1, 
1988.  through  February  9, 1992. 

If  the  owner  presents  acceptable 
evidence  of  a  legal  landing  of  a 
moratorium  species  that  the  vessel  made 
firom  January  1. 1988,  through  February 
9, 1992.  the  vessel  is  qualified  for  a 
moratorium  permit,  unless  that  vessel  is 
exempt  from  the  moratorium  permit 
requirements  as  described  above.  For 
example,  a  vessel  that  is  less  than  or 
equal  to  26  ft  (7.9  m)  LOA  and  tiiat 
conducts  directed  fishing  for  groundfish 
in  the  GOA  is  exempt  from  the  ^ 
moratorium  permit  requirements.  It  is 
not  qualified  for  a  moratorium  permit 
even  if  it  made  a  legal  landing  of 
moratorium  species  from  January  1. 
1988,  through  February  9. 1992. 
Likewise,  a  vessel  that  made  legal 
landings  only  of  halibut  and/or  sablefish 
caught  with  fixed  gear  from  January  1. 
1988,  through  February  9. 1992.  is  not 
qualified  for  a  moratorium  permit  since 
halibut  is  not  a  groundfish  species  and 
sablefish  caught  with  fixed  gear  is  not 
a  moratorium  groundfish  species. 
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A  moratorium  permit  will  be  issued  to 
the  owner  of  a  qualified  vessel  after 
submission  and  approval  of  a  completed 
appUcation  for  a  moratorium  permit  for 
that  vessel.  Moratorium  qualification  is 
a  prerequisite  for  issuance  of  a 
moratorium  permit.  Moratorium 
quaUfication  stays  with  the  vessel, 
unless  it  is  transferred  by  the  vessel's 
owner  (see  transferability  discussion 
below).  NMFS  will  maintain  a  database 
of  vessels  that  have  moratorium 
qualification  according  to  Federal  or 
state  catch  or  landings  reports. 
Generally,  a  moratorium  permit  will  be 
valid  through  December  31, 1998. 
unless  the  moratorium  quaUfication  on 
which  it  is  based  is  transferred,  or  imtil 
the  permit  is  revoked  or  suspended 
under  15  CFR  part  904  (Civil 
Procedures).  A  moratorium  permit 
based  on  the  moratorium  quaUfication 
of  a  vessel  that  was  lost  or  destroyed 
before  January  1, 1996,  wall  be  valid 
only  through  December  31. 1997,  but 
may  be  renewed  if  the  vessel  makes  a 
legal  landing  of  a  moratorium  species  in 
1996  or  1997  (see  transferabiUty 
discussion  below). 

If  a  vessel  has  moratorium 
qualification,  a  moratorium  permit  will 
be  issued  for  it  provided  it  is  not  an 
exempt  vessel,  and  provided  the  vessel's 
LOA  does  not  exceed  its  "maximum 
LOA."  A  vessel's  maximum  LOA  is  the 
greatest  LOA  that  the  vessel,  or  its 
replacement,  may  have  and  remain 
qualified  for  a  moratorium  permit.  A 
vessel's  maximum  LOA  is  based  on  the 
LOA  of  the  original  quaUfying  vessel  on 
June  24. 1992.  If  the  original  quaUfying 
LOA  of  a  vessel  is  equal  to  or  greater 
than  125  ft  (38.1  m).  the  maximum  LOA 
is  the  original  qualifying  LOA.  If  the 
original  qualifying  LOA  of  a  vessel  is 
less  than  125  ft  (38.1  m)  LOA.  die 
maximum  LOA  is  1.2  times  the  original 
qualifying  LOA  or  125  ft  (38.1  m). 
whichever  is  less.  This  limited  length 
increase  allowance,  known  as  the  "20 
percent  rule."  is  intended  to  allow  an 
owmer  of  a  smaU  vessel  to  improve  the 
vessel's  stabiUty  by  widening  and 
lengthening  its  hull.  Although 
increasing  a  small  vessel's  length  under 
the  20  percent  rule  could  improve  the 
vessel's  safety,  it  also  could  increase  the 
vessel's  fishing  capacity.  The  Council 
recognized  this  possibiUty  and  allowed 
vessel  length  increases  only  for  vessels 
less  than  125  ft  (38.1  m)  LOA.  The 
Council  made  this  decision  on  June  24. 
1992,  to  discourage  owTiers  of  large 
vessels  from  increasing  their  vessels' 
length  substantially  between  that  date 
and  the  implementation  date  of  the 
moratorium. 

Vessels  under  reconstruction  on  June 
24. 1992.  are  a  special  case,  and  the 


maximum  LOA  of  such  vessel  is  the 
vessel's  LOA  on  the  date  reconstruction 
is  completed.  This  special  case  is 
discussed  in  more  detail  below.  Any  , 
vessel  that  exceeds  its  maximum  LOA  is 
not  eUgible  for  a  moratorium  permit  and 
any  moratorium  permit  already  issued 
will  be  invalidated. 

NMFS  will  use  the  existing  definition 
of  LOA  in  50  CFR  parts  672  and  675  for 
purposes  of  implementing  the 
maximum  LOA  limitation.  This 
definition  refers  to  the  length  of  a  vessel 
"rounded  to  the  nearest  foot."  NMFS 
will  use  standard  arithmetic  rounding  in 
determining  the  LOA  of  a  vessel  for 
purposes  of  the  moratorium.  For 
example,  a  vessel  that  is  124  feet  7 
inches  in  length  would  have  an  LOA  of 
125  feet  (38.1  m).  a  vessel  that  is  125 
feet  5  inches  in  length  would  have  an 
LOA  of  125  feet  (38.1  m).  and  a  vessel 
that  is  125  feet  6  inches  in  length  would 
have  an  LOA  of  126  feet  (38.4  m). 

3.  Crossovers 

The  Council's  original  moratorium 
proposal  (59  FR  28827.  June  3. 1994) 
would  have  allowed  a  vessel  that 
quaUfied  for  a  moratorium  permit 
because  of  a  legal  landing,  for  example, 
of  a  moratorium  crab  species  during  the 
qualifying  period,  to  cross  over  to 
moratorium  groundfish  species  fisheries 
even  if  it  had  no  previous  landing 
history  in  a  groimdfish  fishery. 
However,  the  Council  decided  at  its 
meeting  in  Deceml)er  1994  to  propose 
limiting  crossovers.  Under  the  revised 
proposal,  which  this  final  rule  adopts,  a 
vessel  that  made  a  legal  landing  &t>m 
January  1. 1988,  through  February  9, 
1992.  in  either  a  groundfish  or  crab 
fishery,  but  not  both,  can  cross  over  as 
a  new  vessel  in  the  fishery  in  which  it 
did  not  make  a  legal  landing  in  the 
quaUfying  period  provided: 

1.  It  uses  in  the  new  fishery  orUy  the 
same  fishing  gear  type  that  it  used  to 
qualify  for  the  moratorium  in  the  other 
fishery;  or 

2.  It  made  a  legal  landing  in  the 
crossover  fishery  during  the  period 
February  10. 1992.  through  December 
11. 1994.  and  it  uses  only  the  same 
fishing  gear  type  that  it  used  during  that 
period. 

Example  1 .  A  vessel  that  made  a  legal 
landing  in  the  BSAI  Area  crab  fisheries 
from  January  1. 1988.  through  February 
9, 1992,  would  be  eUgible  for  a 
moratorium  permit  to  operate  in  that 
fishery  and  in  the  BSAI  management 
area  or  GOA  groundfish  fisheries  using 
pot  gear  where  that  gear  is  authorized. 
The  only  legal  fishing  gear  in  the  BSAI 
Area  crab  fisheries  is  pot  gear. 
Therefore,  if  the  vessel  crosses  over  into 


the  groundfish  fisheries  it  is  limited  to 
using  pot  gear. 

Example  2.  A  vessel  that  made  a  legal 
landing  in  the  BSAI  management  area  or 
GOA  groundfish  fisheries  from  January 
1, 1988,  through  February  9, 1992,  is 
eligible  for  a  moratorium  permit  to 
operate  in  that  fishery  using  any 
authorized  fishing  gear  for  groundfish. 
The  same  vessel  also  made  a  legal 
landing  in  the  BSAI  Area  crab  fishery 
from  February  10, 1992,  through 
December  11. 1994.  Therefore,  this 
vessel  also  is  eUgible  for  a  moratorium 
permit  to  operate  in  the  BSAI  Area  crab 
fishery,  and  it  may  move  between 
fisheries  using  any  authorized  gear. 

Example  3.  A  vessel  that  made  a  legal 
landing  in  the  BSAI  Area  crab  fisheries 
from  January  1, 1988,  through  February 
9. 1992.  is  eligible  for  a  moratorium 
permit  to  operate  in  that  fishery  and  in 
the  BSAI  management  area  or  GOA 
groundfish  fisheries  using  pot  gear 
where  that  gear  is  authorized.  The  same 
vessel  also  made  a  legal  landing  in  the 
groundfish  fisheries  using  hook-and-line 
gear  &t)m  February  10, 1992,  through 
December  11. 1994.  Therefore,  this 
vessel  is  eUgible  for  a  moratorium 
permit  to  operate  in  the  groundfish 
fisheries  using  pot  gear  and  hook-and- 
line  gear.  However,  imless  the  vessel 
made  a  legal  landing  in  the  groimdfish 
fisheries  using  trawl  gear  during  the 
period  February  10. 1992.  through 
December  11,  1994,  it  is  not  eligible  to 
cross  over  into  the  groundfish  fishery 
using  trawl  gear. 

This  crossover  gear  restriction 
recognizes  the  similarity  of  fishing  gear 
used  in  the  BSAI  Area  crab  fisheries  and 
some  groundfish  fisheries.  It  also 
recognizes  that  some  vessels  quaUfied  in 
one  moratorium  fishery  and  crossed 
over  to  a  new  moratorium  fishery  after 
the  cutoff  date  of  February  9. 1992. 
based  on  the  Coundl's  original 
moratorium  proposal.  These  vessels  are 
aUowed  to  continue  to  operate  in  the 
crossover  fisheries  under  the 
moratoriiun,  but  are  restricted  to  using 
the  fishing  gear  they  used  in  the 
crossover  fisheries  from  February  10, 
1992,  through  December  11,  1994.  the 
date  of  the  Council's  decision  to  revise 
its  original  moratorium  proposal. 

This  revision  to  the  original  proposed 
moratorium  requires  the  issuance  of 
moratorium  permits  with  fishery- 
specific  fishing  gear  type  endorsements. 
Four  fishery-specific/gear  type 
endorsements  are  set  forth  in  §  676.3(d) 
to  cover  the  categories  of  fishing  gear 
authorized  in  the  Federal  regulations 
(with  respect  to  groundfish)  and  in  the 
State  of  Alaska  regulations  (with  respect 
to  crab).  These  are: 
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1.  Groundfish  fisheries/trawl  gear, 

•  which  includes  groundfish  pelagic  and 
nonpeiaglc  trawl  gears  as  defined  at  50 
CFR  part  672; 

2.  Crab  fisheries/pot  gear,  which 
includes  crab  pot  gear  as  defined  in  the 
Alaska  Administrative  Code  at  title  5, 
chapters  34  and  35; 

3.  Groundfish  fisheries/pot  gear, 
which  includes  groimdfish  longline  pot 
and  pot-and-line  gears  as  defined  at  50 
CFR  part  672;  and 

4.  Groundfish  fisheries/hook  gear, 
which  includes  groundfish  hook-and- 
line  and  jig  gears  as  defined  at  50  CFR 
part  672. 

The  Director,  Alaska  Region,  NMFS 
(Regional  Director),  will  determine  the 
appropriate  fishery-specific/gear  type 
endorsement(s)  for  a  moratorium  permit 
based  on  the  permit  application 
received,  existing  landings  records,  and 
the  vessel's  LOA.  The  moratorium 
permit  will  be  endorsed  with  one  or 
more  of  the  fishery-specific/gear  type 
endorsements  listed  above.  For 
example,  the  owner  of  a  vessel  that 
made  a  legal  landing  of  BSAI  Area  crabs 
during  January  1, 1988,  through 
February  9, 1992,  will  be  issued  a 
moratorium  permit  for  the  vessel 
endorsed  to  fish  for  groundfish  and 
BSAI  Area  crab  with  pot  gear.  The 
owner  of  a  vessel  that  made  a  legal 
landing  from  January  1, 1988,  tlutjugh 
February  9, 1992,  of  groundfish  using 
trawl  and/or  hook  gear  but  not  pot  gear 
during  the  qualifying  period  will  be 
issued  a  moratorium  permit  for  the 
vessel  endorsed  to  fish  for  groimdfish 
with  pot,  hook,  and  trawl  gear,  but  the 
permit  will  not  be  endorsed  to  allow  the 
vessel  to  fish  for  BSAI  Area  crabs  imless 
it  also  had  made  a  legal  landing  in  the 
BSAI  Area  crab  fishery  during  the 
period  February  10, 1992,  through 
December  11. 1994. 

4.  Transferability 

A  moratorium  qualification  is 
transferable  under  certain  conditions.  A 
moratoriiun  quaUfication  transfer  must 
be  approved  by  the  Regional  Director 
before  a  moratorium  permit  may  be 
issued  based  on  that  quahfication.  If  a 
vessel  owner  transfers  the  moratorium 
qualification  of  his  vessel,  then  that 
vessel  is  no  longer  quahfied  for  a 
moratorium  permit  to  participate  in  any 
moratorium  fishery  after  the  effective 
date  of  the  transfer.  If  the  vessel  had 
been  issued  a  moratorium  permit,  then 
that  permit  will  become  invalid  on  the 
effective  date  of  the  transfer.  A  new 
moratorium  permit  will  be  issued  for 
the  vessel  that  the  moratorium 
qualification  was  transferred  to,  once 
the  transfer  is  approved  and  a  permit 
appUcation  is  submitted. 


The  purpose  of  providing  for  transfers 
of  moratorium  qualification  is  to  aUow 
a  vessel  owner  to  make  limited 
improvements  to  or  replace  an  existing 
vessel  in  the  moratorium  fisheries. 
Restrictions  on  transfers  are  necessary  to 
limit  the  potential  fishing  capacity 
resulting  from  vessel  improvements  or 
replacements.  The  Regional  Director 
will  not  approve  a  transfer  of 
moratorium  quaUfication  to  a  vessel 
with  an  LOA  exceeding  the  maximiun 
LOA  of  the  originally  qualified  vessel, 
and  a  moratorium  permit  will  not  be 
issued  for  the  vessel.  A  moratoritmi 
permit  becomes  invalid  if  the  LOA  of 
the  vessel  for  which  it  has  been  issued 
is  increased  to  exceed  the  maximum 
LOA  associated  with  the  moratorium 
qualification. 

Moratoriiun  qualification  is  presumed 
to  t)elong  to  the  current  owner  of  the 
vessel  that  made  a  legal  landing  of 
moratorium  species  from  January  1, 
1988,  through  February  9, 1992,  unless 
otherwise  specified  in  a  purchase 
agreement  or  contract.  The  moratorium 
qualification  of  a  vessel  may  be 
transferred  from  the  owner  of  the  vessel 
to  another  person  by  mutual  agreement. 
For  example,  the  moratorium 
qualification  of  a  vessel  may  be  retained 
by  the  vessel's  owner  for  liquidation 
independently  of  the  vessel.  A  vessel 
owner  also  may  choose  to  retain  the 
moratorium  quedificatlon  of  the  vessel 
when  it  is  sold,  lost,  or  destroyed,  so 
that  he/she  can  obtain  a  moratorium 
permit  for  a  replacement  vessel. 
Regardless  of  the  reason  for  transferring 
a  moratorium  qualification,  valid 
documentation  of  the  transfer  is 
required  before  the  transfer  will  be 
approved  and  a  moratorium  permit 
issued  based  on  that  moratorium 
qualification. 

Fishery-specific/gear  type 
endorsements  cannot  be  separated  and 
transferred  independently  of  the 
endorsed  permit.  For  example,  a 
moratorium  permit  that  authorizes  a 
vessel  to  harvest  moratorium  species  of 
groundfish  and  crab  with  pot  gear  could 
not  be  separated  into  a  groundfish/pot 
permit  and  a  crab/pot  permit.  Likewise, 
gear  endorsements  cannot  be  transferred 
separately  from  the  permit.  For  another 
example,  the  hook  endorsement  on  a 
groundfish/trawl,  pot.  and  hook  permit 
would  not  be  transferrable. 

A  cutoff  date  of  January  1, 1989, 
determines  whether  a  qualified  vessel 
that  was  lost  or  destroyed  can  transfer 
its  moratoriiun  qualification  to  a 
replacement  vessel.  The  Council 
reasoned  that  a  vessel  owner  who  lost 
a  vessel  before  January  1. 1989.  would 
have  replaced  or  salvaged  the  vessel 
before  the  end  of  the  quaUfylng  period 


if  the  owner  intended  to  continue 
participation  In  the  moratorium 
fisheries. 

Salvage  of  lost  or  destroyed  vessels: 
The  moratorium  qualification  of  a  vessel 
that  was  lost  or  destroyed  before  January 
1, 1989,  is  not  valid  for  purposes  of 
issuing  a  moratorium  permit  for  that 
vessel  unless  salvage  of  that  vessel 
started  before  June  24, 1992,  and  the 
salvaged  vessel's  LOA  does  not  exceed 
its  maximum  LOA.  The  salvaged  vessel 
must  make  a  legal  landing  of  a 
moratorium  species  within  the  period 
January  1, 1996-December  31, 1997,  to 
maintain  Its  qualification  for  a 
moratoriiun  permit  in  1998. 

The  moratorium  qualification  of  a 
vessel  lost  or  destroyed  on  or  after 
January  1, 1989  is  valid  for  purposes  of 
issuing  a  moratorium  permit  for  that 
vessel  regardless  of  when  salvage  began 
provided  that  the  vessel  has  not  already 
been  replaced  and  the  LOA  of  the 
salvaged  vessel  does  not  exceed  its 
maximum  LOA. 

Replacement  of  lost  or  destroyed 
vessels:  The  moratorium  qualification  of 
a  vessel  that  was  lost  or  destroyed 
before  January  1, 1989.  cannot  be 
transferred  to  another  vessel.  The 
moratorium  qualification  of  a  vessel  that 
was  lost  or  destroyed  on  or  after  January 
1. 1989,  but  before  January  1, 1996,  can 
be  transferred  to  a  replacement  vessel 
provided  the  LOA  of  the  replacement 
vessel  does  not  exceed  the  maximum 
LOA  of  the  vessel  that  was  lost  or 
destroyed.  The  vessel  that  was  lost  or 
destroyed  will  no  longer  be  a 
moratorium  qualified  vessel.  The 
moratorium  permit  of  the  replacement 
vessel  will  expire  on  December  31, 
1997,  unless  the  vessel  makes  a  legal 
landing  of  a  moratorium  species  on  or 
before  that  date. 

The  moratorium  qualification  of  a 
vessel  that  is  lost  or  destroyed  on  or 
after  January  1, 1996,  may  be  transferred 
to  a  replacement  vessel  provided  the 
LOA  of  the  replacement  vessel  does  not 
exceed  the  maximum  LOA  of  the  vessel 
that  was  lost  or  destroyed.  The  vessel 
that  was  lost  or  destroyed  would  no 
longer  be  a  moratorium  qualified  vessel. 
In  the  case  of  multiple  or  sequential 
replacements  or  reconstructions  of  a 
moratorium  qualified  vessel,  the  LOA 
may  not  be  increased  beyond  the 
maximum  LOA  of  the  original 
qualifying  vessel. 

Reconstruction:  Vessel  reconstruction 
is  defined  as  a  change  in  the  LOA  of  the 
vessel  imm  its  original  quaUfylng  LOA. 
The  moratorium  qualification  of  a  vessel 
is  not  vaUd  for  purposes  of  issuing  a 
permit  for  that  vessel  if  at  any  time  on 
or  after  June  24. 1992.  the  LOA  of  the 
vessel  is  increased  to  exceed  its 
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maximum  LOA.  If  reconstruction  was 
completed  prior  to  June  24, 1992,  and 
the  reconstructed  vessel  is  less  than  125 
feet  (38.1)  LOA,  further  increases  in 
LOA  are  allowed  between  June  24, 1992, 
and  the  end  of  the  moratorium  subject 
to  th»  20  percent  rule  discussed  above 
under  "Moratorium  Qualification."  If 
reconstruction  was  completed  prior  to 
June  24, 1992,  and  the  reconstructed 
vessel  is  equal  to  or  greater  than  125  feet 
(38.1  m)  LOA,  the  LOA  of  the 
reconstructed  vessel  is  the  maximum 
LQA.  If  reconstruction  of  a  vessel  began 
before  June  24, 1992,  and  was 
completed  after  that  date,  the  maximum 
LOA  is  the  LOA  of  the  reconstructed 
vessel  on  the  date  reconstruction  was 
completed.  This  is  the  maximum  LOA 
even  if  the  LOA  of  the  reconstructed 
vessel  is  less  than  125  ft  (38.1  m).  The 
purpose  of  this  exception  to  the  20 
percent  rule  for  vessels  less  than  125  ft 
(38.1  m)  LOA  is  to  prevent  the 
disquaUfication  of  a  vessel  that  was 
undergoing  reconstruction  on  the  date 
that  the  Council  initially  recommended 
its  original  moratorium  proposal.  The 
Council  decided  that  such  a  vessel 
should  be  allowed  to  participate  in  the 
moratorium  fisheries,  but  that  it  should 
not  be  allowed  any  additional  length 
increases  under  the  20  percent  rule. 

Vessel  reconstruction  begins  and  ends 
with  the  start  and  completion  of  the 
physical  modification  of  the  vessel.  For 
a  vessel  undei^olng  reconstruction  on 
June  24, 1992,  any  increase  in  the  LOA 
of  the  vessel  resulting  from  that 
reconstruction  must  be  documented. 
Acceptable  dociunentation  of  the 
begiiming  and  ending  dates  of 
reconstruction  is  limited  to  a  notarized 
affidavit  signed  by  the  vessel  owner  and 
the  owner/manager  of  the  shipyard  that 
s{>ecifies  the  beginning  and  ending  dates 
of  the  reconstruction.  If  acceptable,  the 
Regional  Director  will  certify  the  new 
LOA  as  the  maximiun  LOA  for  that 
vessel. 

5.  Administration 

The  final  rule  implements  the 
moratorium  by  limiting  the  issuance  of 
moratorium  permits  to  moratorium- 
quaUfied  vessels  or  their  replacements. 
"The  Restricted  Access  Management 
Division,  Alaska  Region,  NMFS,  wiU 
administer  the  moratorium  by 
maintaining  a  database  of  moratorium 
qualifications,  receiving  and  reviewing 
permit  and  transfer  appUcatlons, 
making  initial  determinations  of 
eUgibiUty,  and  issuing  moratorium 
permits.  This  Division  also  wiU  issue  or 
renew  a  Federal  fisheries  permit  to  or 
for  each  vessel  qualified  for  a 
moratorium  permit  and  to  each  vessel 
for  which  a  moratorium  permit  is  not 


required  but  that  otherwise  would 
participate  in  the  groundfish  fisheries  in 
the  FEZ  (i.e.,  a  moratorium-exempt 
vessel  such  as  a  processor,  support 
vessel,  and  a  small  vessel). 

Most  moratoriiun  permits  wiU  be 
vaUd  until  the  moratoriiun  expires  on 
December  31, 1998.  For  some  salvaged 
vessels  and  some  vessels  that  replace 

3uaUfied  vessels  that  are  lost  or 
estroyed,  however,  moratorium 
permits  will  expire  after  the  first  2  years 
of  the  moratorium  (i.e..  on  January  1, 
1998).  However,  those  moratorium 
permits  can  be  renewed  if  the  vessel 
makes  a  legal  landing  of  a  moratorium 
species  in  1996  or  1997.  The  multi-year 
duration  of  a  moratorium  permit  differs 
from  that  of  a  Federal  fisheries  permit, 
which  is  vaUd  only  for  the  year  in 
which  it  is  issued. 

An  appUcation  for  a  moratorium 
permit  may  be  submitted  at  any  time. 
AppUcation  forms  for  Federal  Fisheries 
Permits,  Federal  Processor  Permits,  and 
Vessel  Moratorium  Permits  will  be 
integrated  into  a  single  appUcation 
form.  Submission  of  only  one  completed 
form  is  required  for  appUcation  for  aU 
three  types  of  permits.  A  moratorium 
permit  appUcation  for  a  vessel  will  be 
approved  if  the  vessel's  owner  has  a 
moratorium  qualification  and  the 
vessel's  LOA  is  l6ss  than  or  equal  to  the 
maximum  LOA.  If  a  moratorium  permit 
is  requested  for  a  vessel  that  is  not  in 
the  NMFS  moratorium  quaUfication 
database,  then  the  applicant  will  be 
requested  to  provide  evidence  of  the 
vessel's  quaUfication  either  by 
demonstrating  a  legal  landing  of  a 
moratorium  species  from  January  1, 
1998,  through  February  9, 1992,  or  a 
transfer  of  moratorium  qualification.  As 
stated  above,  moratorium  quaUfication 
is  presumed  to  remain  with  the  current 
owner  of  a  vessel  that  made  a  legal 
landing  of  any  moratorium  species  from 
January  1, 1988,  through  February  9, 
1992.  Otherwise,  a  vaUd  contract  or 
agreement  to  transfer  a  vessel's 
'  moratorium  quaUficaUon  or  retain  it 
when  the  vessel  is  transferred  is 
required  to  demonstrate  ownership  of 
the  moratorium  quaUfication. 
Determination  of  a  vessel's  maximum 
LOA  is  based  on  Federal  or  state  permits 
or  registration  documents  that 
demonstrate  the  original  qualifying  LOA 
of  the  vessel.  If  these  documents  are  not 
available,  NMFS  may  request  the  vessel 
owner  to  produce  a  marine  survey, 
builder's  plans,  or  other  third-party 
documentation  of  the  vessel's  LOA  on 
June  24, 1992. 

An  appUcation  for  approval  of 
transfer  of  moratorium  qualification 
may  be  submitted  at  any  time.  Approval 
of  a  transfer  requires  the  submission  of 


a  transfer  agreement  signed  by  the 
original  owners)  and  receiver(s)  of  the 
moratorium  quaUfication,  and  the 
submission  of  proof  that  the  vessel  to 
which  the  moratorium  qualification 
would  be  appUed  for  purposes  of 
quaUfylng  for  a  moratorium  permit  is 
less  than  or  equal  to  the  maximum  LOA 
of  the  orieinal  quaUfylng  vessel. 

An  initial  administrative 
determination  to  deny  the  issuance  of  a 
moratorium  permit  will  be  explained  in 
writing  to  the  permit  appUcant,  and  the 
denial  may  be  appealed  following  the 
procedures  set  forth  at  50  CFR  676.25. 
A  written  appeal  must  be  submitted  to 
the  Alaska  Region,  NMFS,  within  60 
days  after  the  date  that  the 
determination  was  made.  An  initial 
administrative  determination  to  deny  an 
appUcation  for  a  permit  wiU  include  a 
letter  of  authorization  to  the  appUcant 
authorizing  the  affected  vessel  to 
operate  as  if  the  appUcation  were 
approved  pending  appeal.  The 
temporary  authority  granted  by  the 
letter  of  authorization  will  expire  on  the 
effective  date  of  the  final  agency  action 
on  the  appeal.  The  final  agency  action 
on  the  appeal,  for  purposes  of  judicial 
review,  occurs  at  the  end  of  the  60-day 
appeal  period  if  no  appeal  were  filed,  or 
30  days  after  the  appellate  officer's 
decision  is  issued,  except  as  provided  at 
50  CFR  676.25.  No  appeal  is  provided 
for  a  denial  of  approval  of  a  transfer  of 
moratorium  quaUfication.  The 
maximum  LOA  restrictions  would  be 
too  easily  circumvented  and  the 
purpose  of  the  moratorium  undermined 
if  appeals  of  denials  of  approvals  of 
transfer  were  allowed.  An 
administrative  determination  to  deny 
approval  of  a  transfer  of  a  moratorium 
quaUfication  and  the  Issuance  of  a 
permit  based  on  that  moratorium 
qualification  will  be  the  final  agency 
action  for  purposes  of  judicial  review. 

Changes  From  the  Proposed  Rule 

The  vessel  moratorium  implemented 
by  this  rule  is  described  in  the  notice  of 
proposed  rulemaking  published  on  May 
12, 1995.  The  principal  parts  of  the 
vessel  moratorium  remain  as  discussed 
in  that  notice.  NMFS  made  changes 
regarding  applications  for  fisheries 
permits  and  the  duration  of  moratorium 
.  permits.  NMFS  also  made  editorial  and 
formatting  changes  for  clarity. 

1.  An  appUcation  for  a  Federal 
Fisheries  Permit  must  be  submitted 
annually.  This  appUcation  provides 
NMFS  with  specific  information 
regarding  the  vessel,  fisheries,  vessel 
operations,  and  owner.  This  information 
is  necessary  to  maintain  accurate  and 
up-to-date  records  of  the  currently 
active  vessels  in  the  groundfish  fisheries 
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and  is  necessary  for  management  of  the 
fishery.  One  appUcation  form  is  used  to 
apply  for  both  the  Federal  Fisheries 
Permit  and  the  Federal  Moratorium 
Permit  and  only  one  form  needs  to  be 
submitted  to  apply  for  both  in  1996. 

2.  Moiatoriiun  permits  were  proposed 
to  be  valid  only  for  the  calendar  year  for 
which  they  were  issued,  which  would 
have  required  an  annual  renewal  to 
confirm  the  validity  of  the  vessel's 
qualification.  Under  the  final  rule,  a 
moratoriiun  permit,  once  issued,  will 
remain  valid  for  most  vessels  through 
December  31, 1998  (for  some  vessels 
through  December  31, 1997,  with 
renewal  allowed  for  1998  if  the  vessel 
makes  a  legal  landing  of  a  moratoriiun 
species  in  1996  or  1997),  or  until  the 
moratorium  qualification  on  which  the 
permit  is  based  is  transferred.  The 
owners  of  most  vessels  with  a 
moratoriiun  permit  are  not  required  to 
provide  information  regarding 
moratorium  qualification  again  during 
the  temporary  moratorium  period.^ 

Response  to  Comments 

Twelve  letters  of  comment  were 
received  on  the  proposed  rule  before  the 
end  of  the  comment  period.  The 
following  paragraphs  sununarize  and 
respond  to  those  comments. 

Comment  1 :  The  proposed  cutoff  date 
for  determining  the  replacement  of  a 
moratorium-qualified  vessel  that  was 
lost  or  destroyed  should  be  concurrent 
with  the  beginning  of  the  qualifying 
period.  As  proposed,  the  qualifying 
period  begins  January  1,  1988,  but  a 
qualified  vessel  lost  before  January  1, 
1989,  loses  its  moratorium  qiudification 
and  a  transfer  of  it  would  not  be 
possible.  The  proposed  date  of  January 
1, 1989,  appears  arbitrary  and 
capricious  because  it  is  inconsistent 
with  the  qualifying  period  dates.  If  the 
date  of  January  1, 1989,  is  adopted  for 
determining  the  replacement  of  lost  or 
destroyed  vessels,  then  an  exception 
should  be  made  in  cases  where  the- 
purchase  of  the  fishing  rights  of  a 
sunken  vessel  were  made  before  the ,. 
Council  took  its  action  to  establish  that 
date. 

Response:  The  cutoff  date  of  January 
1, 1989,  for  replacing  or  salvaging  a  lost 
or  destroyed  vessel  has  a  rational  basis 
and  is  not  arbitrary  and  capricious.  In 
recommending  this  date,  the  Council 
reasoned  that  the  owner  of  a  vessel  lost 
or  destroyed  before  1989  likely  would 
have  received  insiuance  claims  and 
replaced  the  vessel  or  begun  salvage 
operations  within  the  remaining 
qualifying  period.  If  this  had  not 
happened,  then  the  vessel  owner 
probably  did  not  intend  to  continue 
participation  in  the  moratorium 
fisheries  as  a  vessel  owner.  This 
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measure  provides  a  means  of  reducing 
the  size  of  the  qualifying  fleet  by 
excluding  lost  or  destroyed  vessels  that 
were  not  replaced  or  salvaged  within  a 
reasonable  period  of  time  before  the  end 
of  the  qualifying  period  on  February  9, 
1992.  The  Council  recommended  this 
date  in  its  initial  moratorium  proposal 
(June  3.  1994,  59  FR  28827)  in  which 
the  qualifying  period  was  January  1, 
1980,  through  February  9. 1992.  The 
Council's  revised  amendment  proposal 
changed  the  qualifying  period  to 
January  1, 1988,  through  February  9, 
1992.  Although  the  beginning  of  the 
revised  qualifying  period  and  the  vessel 
replacement  cutoff  date  are  only  1  year 
apart,  the  rationale  for  the  cutoff  date 
remains  appropriate  and  reasonable. 
The  purchase  of  moratorium 
qualification  before  the  Council  acted  in 
June  1992,  to  propose  a  moratorium  was 
highly  speculative.  No  one  knew  at  that 
time  what  the  conditions  and  criteria  for 
qualification  would  be  or  whether 
NMFS  would  approve  the  moratorium 
proposal.  Limiting  speculative 
investment  in  fishing  capacity  is  an 
objective  of  the  moratorium.  An 
exception  to  the  vessel  replacement 
cutoff  date  would  reward  such 
speculation. 

Comment  2:  Any  sunken  vessel  that 
has  not  been  replaced  within  3  to  4 
years  of  its  sinking  should  be 
disqualified  from  transferring  its 
moratorium  qualification.  Further,  any 
vessel  owner  who  constructs  a  new 
vessel  after  having  one  sink  should  have 
the  new  vessel  counted  as  the 
replacement  vessel  to  prevent  him  from 
qualifying  the  new  vessel  and  selling 
the  fishing  rights  of  the  sunk  vessel 
separately  which  would  bring  in  two 
new  vessels. 

Response:  Limiting  the  replacement  of 
lost  or  destroyed  vessels  during  the 
moratorium  is  reasonable;  however,  the 
moratorium  is  scheduled  to  expire  in  3 
years.  If  the  Council  were  to  determine 
that  the  moratorium  should  be 
extended,  then  such  a  measure  could  be 
included  in  a  moratorium  renewal 
proposal.  The  Council  used  this 
rationale,  however,  for  vessels  lost  or 
destroyed  during  the  qualifying  period. 
The  Council  proposed  a  cutoff  date, 
January  1, 1989,  which  is  about  3  years 
before  the  end  of  the  qualifying  period. 
A  qualified  vessel  lost  or  destroyed 
before  the  cutoff  date,  but  not  replaced 
during  the  qualifying  period,  would  be 
disqualified  from  receiving  a 
moratorium  permit  unless  salvage 
operations  had  started  before  June  24, 
1992.  The  moratorium  rules  provide  for 
replacing  vessels  lost  or  destroyed  on  or 
after  January  1, 1989,  by  transferring 
moratorium  qualification  from  the  lost 


vessel  to  a  replacement  vessel.  No 
provision  is  made  for  replacing  a  lost  or 
destroyed  vessel  with  two  vessels. 

Comment  3:  There  was  no  definition 
of  "length  overall"  in  the  proposed  rule. 
The  rule  should  clarify  how  NMFS 
intends  to  ascertain  a  vessel's  current 
LOA. 

Response:  The  proposed  rule,  at 
§676.2,  defined  LOA  as  this  term  is 
defined  at  §§672.2  and  675.2.  NMFS 
will  determine  maximum  LOA  by 
relying  on  Federal  and  state  fishing 
permit  data  currently  on  file  that 
indicate  the  original  qualifying  LOA  of 
a  vessel  on  June  24, 1992.  Other 
documentation  of  a  vessel's  LOA  may  be 
requested  by  NMFS,  especially  if  the 
maximum  LOA  is  contested  or  in 
transfers  of  moratorium  qualification. 
Such  documentation  may  include  a 
vessel  survey,  builder's  plan,  state  or 
Federal  registration  certificate,  or  other 
reliable  and  probative  dociiments. 
Fishing  for  moratorium  species  with  a 
vessel  that  has  an  LOA  in  excess  of  the 
maximum  LOA  provided  by  the 
moratorium  permit  for  that  vessel  is 
prohibited  and  would  be  a  violation  of 
the  permit.  Investigation  of  such  activity 
will  be  an  enforcement  function. 

Comment  4:  If  the  moratorium 
qualification  of  a  vessel  is  purchased 
before  the  effective  date  of  the 
moratorium,  then  getting  the  signature 
of  the  original  owner  of  the  moratorium 
qualification  on  the  transfer  application 
should  be  unnecessary  providing  a  copy 
of  the  purchase  contract  or  bill  of  sale 
is  attached  to  the  transfer  appUcation  as 
required. 

Response:  The  regulations 
implementing  the  moratorium 
qualification  transfer  procedure  at 
§  676.5(c)  require,  in  part,  a  legible  copy 
of  a  contract  or  agreement  to  transfer 
moratorium  qualification  signed  by  the 
affected  persons  and  signatures  of  the 
same  persons  on  a  transfer  application 
form.  NMFS  agrees  that  obtaining  the 
signature  of  a  former  owner  of 
moratorium  qualification  on  a  transfer 
apphcation  may  be  difficult  if  the 
applicant  has  lost  contact  with  the 
former  owner.  In  such  instances,  NMFS 
may  waive  the  required  signature  of  the 
former  owner  of  the  moratorium 
qualification  on  the  transfer  application 
if  the  signature(s)  on  the.  transfer 
contract  or  agreement  are  determined  by 
NMFS  to  demonstrate  sufficiently  the 
former  owner's  intent  to  relinquish  his/ 
her  interest  in  the  moratorium 
qualification  to  the  transfer  applicant.  A 
decision  to  waive  any  signature 
requirement  on  a  transfer  application 
will  be  made  on  a  case-by-case  basis. 
Section  676.5(c)(8)  has  been  changed  to 
provide  for  this  discretion. 


Comment  5:  The  revised  qufdification 
period  is  a  marked  improvement  over 
the  originally  proposed  qualification 
period  because  it  would  remove  a 
significant  number  of  vessels  from 
moratorium  qualification.  The  proposed 
moratorium  would  allow  the  Council 
and  NMFS  to  bypass  consideration  of 
another  interim  license  limitation 
system  and  to  move  directly  toward  an 
individual  transferrable  quota  program. 

Response:  The  Council  must  make  the 
initial  determination  on  the  preferred 
limited  access  policy  to  follow  the 
moratorium,  if  any.  NMFS  will  review 
that  pohcy  reconunendation,  when  it  is 
submitted,  for  consistency  with  the 
Magnuson  Act  and  other  applicable 
laws. 

Comment  6:  The  crossover  provisions 
are  too  liberal.  Crossover  privileges 
would  be  accorded  to  three  categories  of 
vessels.  There  is  ho  basis  for  permitting 
crossovers  for  the  category  which 
consists  of  vessels  that  qualified  in  cmly 
one  fishery  during  the  qualifying  period 
and  that  any  time  after  February  9, 1992, 
cross  over  to  the  other  fishery  using  the 
same  type  of  gear.  This  crossover 
provision  is  inconsistent  with  national 
standards  1,  4,  5,  and  6,  section 
303(b)(6)  of  the  Magnuson  Act,  and  the 
purposes  of  the  moratorium  because  it 
would  allow  hundreds  of  vessels  to 
enter  the  groundfish  fishery  that  did  not 
operate  in  that  fishery  during  the 
qualifying  period  or  the  recent  past. 
"This  will  contribute  to 
overcapitalization  in  the  groimdfish 
fishery. 

Response:  The  limited  crossover 
provision  on  the  revised  moratorium 
proposal  is  far  less  liberal  than  that 
originally  proposed.  Although  a  vessel 
would  be  allowed  to  operate  in  certain 
crab  or  groundfish  fisheries  in  which  it 
had  no  prior  fishing  history,  the 
flexibility  afforded  this  vessel  to  move 
between  fisheries  is  Umited  to  using  the 
same  gear  type  in  both  fisheries.  The 
number  of  vessels  able  to  take  advantage 
of  this  provision  is  not  likely  to 
overcapitalize  seriously  either  fishery, 
relative  to  current  capital  in  each 
fishery,  during  the  effective  period  of 
the  moratorium.  Although  this 
provision  may  advantage  one  group  to 
the  detriment  of  another,  it  is  consistent 
with  the  Magnuson  Act  because  it 
supports  the  objectives  of  the 
moratorium  and  the  respective  FMPs  to 
allow  fishermen  flexibility  while  not 
significantly  undermining  the  intent  of 
the  moratorium  to  control  temporarily 
the  growth  of  fishing  effort  in  the 
affected  fisheries. 

Comment  7:  The  proposed  rule  does 
not  distinguish  between  permits  that 
would  allow  the  landing  of  incidental 


catches  of  moratorium  species  while 
directed  fishing  for  a  non-moratorium 
species  and  permits  that  would  allow 
directed  fishing  for  a  moratorium 
species  by  exempt  vessels.  Retention  of 
a  bycatch  amount  of  a  moratorium 
species  while  directed  fishing  for  a  non- 
moratorium  species  should  be  aUowed 
to  reduce  discards  of  moratorium 
species. 

Response:  A  Federal  fishing  permit 
currently  is  required  to  catch  and  retain 
any  groundfish  species  and  a  State  of 
Alaska  fishing  permit  is  required  to 
catch  and  retain  crab  species  regardless 
of  whether  the  species  was  taken 
incidental  to  a  targeted  harvest  of 
species  other  than  groundfish  or  crab. 
"These  basic  licensing  requirements  will 
continue  under  the  moratorium.  For 
example,  a  salmon  troller  who  intends 
to  retain  his  bycatch  of  a  moratorium 
groundfish  such  as  rockfish,  would  be 
required  to  have  a  Federal  fisheries 
permit.  Hence,  bycatch  amounts  of  a 
moratorium  species  will  be  retainable. 
The  proposed  rule  provided  for  this  by 
requiring  (for  groundfish)  either  a 
Federal  fisheries  permit  or  a  moratorium 
permit.  As  changed  in  the  final  rule, 
both  permits  are  required  for  vesseb 
targeting  moratorium  species,  but  only 
the  Federal  fisheries  permit  is  required 
of  exempt  vessels.  The  effect  is  the 
same,  however. 

Comment  8:  The  proposed 
moratorium  is  necessary  as  an  interim 
measure  to  limit  fishing  capacity 
pending  the  establishment  of  an 
individual  transferrable  quota  system 
that  will  lead  to  a  much-needed 
reduction  in  fishing  capacity  and  an  end 
to  the  dangerous  and  destructive  race 
for&h  prevailing  in  the  current  open 
access  system. 

Response:  Comment  noted.  At  its 
meeting  in  June  1995,  the  Council 
approved  license  limitation  as  the 
reconunended  limited  access  system  to 
follow  the  moratorium.  NMFS  will 
review  that  recommendation  for 
consistency  with  the  Magnuson  Act  and 
other  applicable  laws,  and  provide 
opportunity  forpublic  comment. 

Comment  9:  Tne  proposed 
moratorium  cuts  out  vessels  that  have  a 
substantial  history  of  participation  in 
the  crab  fishery  while  allowing  entry 
into  that  fishery,  and  the  fixed-gear 
fishery  for  cod,  a  large  number  of 
vessels  with  no  history  of  participation. 
The  moratorium  was  designed  to 
prevent  new  entrants,  and  not  cut  out 
past  participants,  while  the  Council 
developed  a  long-range  plan.  Instead,  it 
has  cut  out  vessels  that  relied  on 
previously  published  control  date 
notices,  llie  revised  moratorium  ignores 
the  primary  concern  of  NMFS  in 


disapproving  the  original  proposal  in 
that  the  proposed  crossover  provisions 
would  allow  a  vessel  with  no  prior 
history  in  a  moratorium  fishery  to  enter 
that  fishery  based  on  participation  in  a 
different  moratorium  fishery.  The 
crossover  provision  would  incorrectly 
treat  a  vessel  entering  a  fishery  in  which 
it  has  never  operated  on  par  with  a 
vessel  resuming  operations  in  or  re- 
entering the  same  fishery.  The  crossover 
provision  would  unfairly  expand  the 
fishing  privileges  of  one  class  of  vessel 
while  restricting  opportunity  for 
another.  This  ignores  the  "fair  and 
equitable"  requirement  of  national 
standard  4.  Further,  it  ignores  present 
participation,  historical  fishing 
practices,  and  the  economics  of  the 
fishery  in  violation  of  section  303(b)(6) 
of  the  Magnuson  Act.  The  analysis  of 
the  proposed  moratorium  ignored  the 
fact  that  vessels  that  pioneered  the 
Bering  Sea  crab  fishery  have  exited  that 
fishery  because  many  crab  stocks  have 
been  depressed  since  the  1980's. 
Response:  The  moratorium  was 
designed  to  prevent  new  entrants  into 
the  affected  fisheries,  but  it  also  was 
designed  to  prevent  the  re-entry  of 
historical  vessels  that  had  not 
participated  in  one  of  these  fisheries 
within  a  reasonable  period  of  time.  The 
Council  and  NMFS  determined  that 
participation  during  the  period  January 
1, 1988,  through  February  9, 1992,  was 
a  reasonable  period  of  time  for  a  vessel 
to  qualify  given  the  objective  of  the 
moratorium.  Providing  for  historical 
vessels  through  a  qualifying,  period  that 
begins  on  January  1, 1980,  as  originally 
proposed,  would  have  defeated  the 
objective  of  the  moratorium  by 
quahfying  a  fleet  substantially  larger 
than  that  operating  in  any  one  year.  This 
was  one  reason  for  NMFS'  disapproving 
the  original  moratorium  proposal.  As 
approved,  the  moratorium 
implementing  regulations  would  allow  a 
vessel  that  "pioneered"  the  BSAI  Area 
crab  fishery  in  the  early  1980's  to  re- 
enter that  fishery  if  the  vessel  had  made 
a  legal  landing  in  any  groundfish  fishery 
during  the  quaUfyingperiod  with  pot 
gear.  The  vessel  also  could  re-enter  the 
BSAI  Area  crab  fishery  if  it  had  made 
a  legal  landing  in  any  groundfish  fishery 
during  the  qualifying  period  and  also 
made  a  legal  landing  in  the  BSAI  Area 
crab  fishery  during  the  period  February 
10, 1992,  through  December  11, 1994.  if 
this  vessel  made  no  legal  landings  of 
BSAI  Area  crab  during  the  period 
January  1, 1988  through  December  11, 
1994,  however,  then  it  is  arguably  no 
longer  dependent  on  that  fishery  despite 
its  early  history.  The  allowance  of 
certain  vessels  with  no  history  in  the 
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BSAI  Area  crab  fishery  to  enter  that 
fishery  for  the  first  time  under  the 
moratoriiun  provides  limited  flexibiUty 
for  vessels  to  move  between  the 
groundfish  and  BSAI  Area  crab 
fisheries.  This  flexibihty  is  Umited  to 
vessels  using  the  same  type  of  gear  in 
both  fisheries  (e.g.,  pot  gear).  Tbis 
limited  crossover  provision  is  fair  and 
equitable.  Even  though  it  provides 
advantages  to  one  group  to  the 
detriment  of  another,  it  is  justified  in 
terms  of  the  objective  of  the  moratorium 
and  the  respective  FMPs.  The  analysis 
of  the  proposed  moratorium  includes 
numbers  of  vessels  that  would  be 
affected  by  moratorium  alternatives 
with  different  quaUfyii^g  periods. 

Comment  10:  The  Alaska  Board  of 
Fisheries  adopted  its  crab  pot  limitation 
to  be  consistent  with  the  vessel  lengths 
described  in  the  moratorium  proposed 
by  the  Council.  Some  vessel  owners 
may  increase  the  length  of  their  vessels 
to  carry  more  pots  while  maintaining 
the  moratorium  quahfication  of  their 
vessels.  The  moratorium  rule  should 
address  this  issue  and  clearly  state  that 
such  lengthening  would  not  be  allowed 
under  the  moratoriiun. 

Response:  The  moratoriimi  rule  relies 
on  the  existing  LOA  definition  in  50 
CFR  parts  672  and  675.  That  definition 
states  that  the  LOA  of  a  vessel  means 
"the  horizontal  distance,  rounded  to  the 
nearest  foot,  between  the  foremost  part 
of  the  stem  and  the  aftermost  part  of  the 
stem,  excluding  bowsprits,  rudders, 
outboard  motor  brackets,  and  similar 
fittings  or  attachments."  If  the  LOA  of 
a  vessel  exceeds  its  maximum  LOA, 
then  that  vessel  would  be  denied  a    - 
moratorium  permit,  or  if  a  moratoriiun 
permit  were  issued  before  the  vessel 
length  was  increased  to  exceed  its 
maximum  LOA,  then  the  permit  would 
be  invahdated.  The  moratorium 
regulations  do  not  prohibit  a  vessel  fitjm 
changing  its  LOA  from  its  original 
qualifying  LOA,  however,  a  vessel  must 
be  equal  to  or  less  than  its  maximum 
LOA  to  be  issued  or  hold  a  valid 
moratorium  permit. 

Comment  11:  There  was  a  lack  of 
public  review  and  timely  analysis 
associated  with  the  Council's  adoption 
of  the  moratorium.  The  time  allowed  for 
public  comment  on  the  proposed  rule 
was  too  restrictive  and  unnecessarily 
abbreviated.  Twenty  days  for  pubUc 
comment  on  an  issue  as  significant  to 
the  fishery  as  is  the  moratorium  is 
unreasonable,  especially  when  the 
individual  listed  in  the  proposed  rule 
notice  as  the  contact  for  further 
information  was  absent  from  his  NMFS 
office  for  all  but  3  days  of  the  20-day 
public  comment  period.  The 
convenience  of  the  public  seems  to  have 


been  ignored.  One  letter  requested 
additional  time  in  which  to  comment. 

Response:  NMFS  determined  that  a 
20-day  public  comment  period  on  the 
proposed  rule  was  sufficient.  The 
moratorium  proposal  was  a  revision  of 
a  previously  pubUshed  proposal  (59  FR 
28827.  Jime  3, 1994)  on  which  there  was 
a  45-day  comment  period.  Further,  the 
moratorium  proposal  has  been  an  issue 
of  pubUc  interest  and  expression  ever 
since  the  Council  took  its  initial  action 
on  it  in  Jime  1992.  Ample  time  has  been 
provided  for  public  comment  on  this 
issue  to  the  Council  and  to  NMFS. 
NMFS  temporarily  assigned  another 
individual,  who  also  was  familiar  with 
the  moratorium  proposed  rule,  to  serve 
in  the  absence  of  the  individual  Usted 
as  the  contact  for  further  information. 
PubUc  queries  about  the  proposed  rule 
to  the  contact  phone  number  and 
address  during  the  coBunent  period 
were  addressed. 

Comment  12:  Financial  arrangements 
should  not  be  disrupted  by  allowing 
moratorium  qualifications  to  be 
transferred  without  regard  to  the 
legitimate  interests  of  those  who  rely  on 
the  value  of  the  vessel,  together  with  its 
right  to  fish,  in  extending  credit  to  the 
vessel  owner.  The  mandatory 
requirements  for  an  appfication  for 
transfer  in  proposed  §  676.5(c)  should 
be  amended  to  include  consent  of 
mortgagees  of  record.  There  is  precedent 
in  maritime  law  for  requiring  mortgagee 
consent  before  action  is  taken  that  could 
jeopardize  the  mortgagee's  interest  in  a 
vessel.  The  addition  of  such  a 
requirement  could  be  easily 
administered  by  reljdng  on  U.S.  Coast 
Guard  records  and  requiring  an 
applicant  to  provide  a  Coast  Guard 
certificate  of  ownership  and  consent  of 
any  mortgagees  of  record  with  a  transfer 
appUcation. 

Response:  The  mortgagee's  interest  in 
a  vessel  could  be  protected  by 
including,  in  the  mortgage  agreement  or 
contract,  a  requirement  that  the  vessel 
owner  secure  the  approval  of  the 
mortgagee  before  transferring  ownership 
of  the  vessel  or  its  moratorium 
quahfication  to  another  person.  The 
regulatory  burden  of  complying  with  the 
moratorium  quahfication  transfer 
requirements  will  be  lessened  to  the 
extent  that  the  mortgagee's  interest  in 
the  vessel  can  be  protected  without 
government  intervention  through  a 
private  agreement. 

Comment  13:  The  proposed  qualifying 
period  neither  provides  for  a  fair  and 
equitable  allocation  of  fishing 
privileges,  nor  reasonably  considers 
present  participation.  The  qualifying 
period  is  based  predominantly  on 
economic  and  social  factors  that  existed 


before  June  1992  and  ignores  current 
economic  conditions.  Investments  and 
participation  that  occurred  in  the 
groundfish  and  crab  fisheries  in  the  past 
3  years  were  legal  and  reasonable,  but 
are  ignored  by  the  qualifying  period. 
The  qualifying  period  should  be 
modified  to  allow  for  present 
participants  to  be  included  under  the 
moratorium. 

Response:  The  Council  and  NMFS 
have  taken  present  participation  into 
account  in  estabhshing  the  quahfying 
period.  The  initially  proposed 
qualifying  period.  January  1. 1980. 
through  February  9. 1992.  would  have 
allowed  an  excessive  number  of  vessels 
to  quahfy.  After  disapproval  of  the 
original  moratorium  proposal,  the 
Council  revised  the  qualifying  period  to 
January  1. 1988.  through  February  9, 

1992.  This  change  gave  more  weight  to 
the  vessels  participating  in  the  latter 
part  of  the  original  qualifying  period.  At 
its  meeting  in  Septeml>er  1994,  the 
Council  considered  but  chose  not  to 
extend  the  qualifying  period  through 

1993.  The  Council  made  clear  that  it 
wanted  to  maintain  its  cutoff  date  of 
February  9, 1992,  and  did  not  want  to 
reward  persons  who  entered  new 
vessels  into  the  fisheries  after  that  date 
by  including  them  in  the  qualifying 
period.  The  Council  and  NMFS 
adequately  notified  the  fishing  industry 
that  the  future  fishing  privileges  of  new 
vessels  entering  the  fisheries  under 
Council  authority  were  at  risk  by  control 
date  notices  pubhshed  September  5, 
1990  (55  FR  36302),  and  June  21, 1993 
(58  FR  33798),  and  the  moratorium 
proposed  rule  pubhshed  June  3, 1994 
(59  FR  28827).  The  participation  of  a 
qualified  vessel  in  a  fishery  that  it  did 
not  participate  in  before  February  9, 
1992,  was  acknowledged  by  the  Council 
in  its  revised  moratorium  proposal.  This 
provision  allows,  for  example,  a  vessel 
that  qualified  by  participation  in  the 
groundfish  fishery  before  February  9, 
1992,  and  between  February  10, 1992, 
and  December  11, 1994,  and  that 
crossed  over  into  the  BSAI  Area  crab 
fishery,  to  continue  access  to  the  BSAI 
Area  crab  fishery  during  the 
moratorium.  This  crossover  provision 
takes  into  account  the  investment  in 
qualified  vessels  since  February  9. 1992. 
but  does  not  allow  for  qualification  of 
vessels  that  began  fishing  for  any 
moratorium  species  for  the  first  time 
after  that  date. 

One  letter  submitted  after  the  close  of 
the  comment  period  stated  that  the 
vessel  reconstruction  provisions  and  the 
maximum  length  overall  provisions 
amount  to  unlawful  retroactive 
rulemaking  under  a  recent  U.S. 
Supreme  Court  decision,  Bowen  v. 
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Georgetown  University  Hospital,  488 
U.S.  204  (1988).  NMFS  disagrees.  The 
vessel  reconstruction  and  length 
provisions  are  not  retroactive  rules  and 
therefore  are  not  governed  by  Bowen. 

Qassification 

The  Director,  Alaska  Region,  NMFS, 
has  determined  that  Amendment  23  to 
the  FMP  for  the  Groundfish  Fishery  of 
the  Bering  Sea  and  Aleutian  Islands 
Area,  Amendment  28  to  the  FMP  for 
Groundfish  of  the  Gulf  of  Alaska,  and 
Amendment  4  to  the  FMP  for 
Commercial  King  and  Tanner  Crab 
Fisheries  in  the  Bering  Sea  and  Aleutian 
Islands  Area  are  necessary  for  the 
conservation  and  management  of  the 
BSAI  groundfish  and  crab  fisheries  and 
the  GOA  groundfish  fisheries  and  are 
consistent  with  the  national  standards, 
other  provisions  of  the  Magnuson  Act. 
and  odier  apphcable  laws. 

The  Council  prepared  a  final 
regulatory  flexibility  analysis  as  part  of 
the  regulatory  impact  review,  which 
indicates  that  this  rule  could  have  a 
signfficant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
summary  of  this  determination  is 
included,  in  the  proposed  rule  (60  FR 
25677.  May  12, 1995).  A  copy  of  the  EA/ 
RIR/FRFA  may  be  obtained  (see 
ADDRESSES). 

This  rule  involves  coUection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  that  have  been  approved  by 
the  Office  of  Management  and  Budget 
(0MB)  (OMB  control  number  0648- 
0206).  This  approval  expires  April  30. 
1997.  The  revised  moratorium  proposal 
would  affect  fewer  vessels.  Therefore, 
the  paperwork  burden  would  be 
somewhat  less  than  originally  estimated 
for  the  original  collection-of-information 
request.  The  public  paperwork  burden 
for  this  collection  is  estimated  to 
average  3.33  hours  per  response, 
including  the  time  needed  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needed,  and  completing  and 
reviewing  the  collection  of  information 
that  pertains  to  permit,  appeals,  and 
transfer  applications.  Send  comments 
regarding  this  paperwork  burden  or  any 
other  aspect  of  the  data  requirements, 
including  suggestions  for  reducing  the 
burden,  to  NMFS  (see  ADDRESSES)  and 
to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(0648-0206),  Washington,  DC,  20503 
(ATTN:  NOAA  Desk  Officer). 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 


List  of  Subjects 

50  CFR  Part  671 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

50  CFR  Parts  672.  675,  and  677 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

50  CFR  Part  676 

Alaska,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  July  31. 1995. 

Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  671, 672,  675, 
676,  eind  677  are  amended  as  follows: 

PAFtT  671— KINQ  AND  TANNER  CRAB 
FISHERIES  OF  THE  BERING  SEA  AND 
ALEUTIAN  ISLANDS 

1.  The  authority  citation  for  50  CFR 
part  671  continues  to  read  as  follows: 

Authority:  16,  U.S.C.  1801  etseq. 

2.  Effective  September  11. 1995. 
§  671.2  is  amended  by  adding  the 
definitions  for  "King  crab"  and  "Tanner 
crab",  in  alphabetical  order,  to  read  as 
follows: 

§671.2    Definitions. 

•        •        •        •        • 

King  crab  means  red  king  crab, 
Paralithodes  camtschatica;  blue  king 
crab,  P.  platypus;  or  brown  (or  golden) 
king  crab,  Lithodes  aequispina;  scarlet 
(or  deep  sea)  king  crab,  L  couesi. 
***** 

Tanner  crab  means  Chionoecetes 
bairdi;  snow  crab,  C.  opilio;  grooved 
Tanner  crab,  C.  tanneri;  triangle  Tanner 
crab,  C.  angulatus;  or  any  hybrid  of 
these  Tanner  crab  species. 

3.  Effective  September  11, 1995, 
§  671.3  is  added  to  read  as  follows: 

§  671 .3    Relation  to  ottter  laws. 

(a)  Foreign  fishing.  Regulations 
governing  foreign  fishing  for  groundfish 
in  the  Gulf  of  Alaska  are  set  forth  at 
§611.92  of  this  chapter.  Regulations 
governing  foreign  fishing  for  groundfish 
in  the  Bering  Sea  and  Aleutian  Islands 
management  area  are  set  forth  at 
§611.93  of  this  chapter. 

(b)  King  and  Tanner  crab.  Regulations 
governing  the  conservation  and 
management  of  king  and  Tanner  crab 
also  are  found  in  the  Alaska 
Administrative  Code  at  title  5,  chapters 
34,  35,  and  39. 

(c)  Halibut  fishing.  Regulations 
governing  the  conservation  and 
management  of  Pacific  hahbut  are  set 


forth  at  part  301  of  this  title  and  part  676 
of  this  chapter. 

(d)  Domestic  fishing  for  groundfish. 
Regulations  governing  the  conservation 
and  management  of  groundfish  in  the 
EEZ  of  the  Gulf  of  Alaska  and  in  the 
Bering  Sea  and  Aleutian  Islands 
management  area  are  set  forth  at  parts 
620,  672,  675,  and  676  of  this  chapter. 

(e)  Limited  access.  Regulations 
governing  access  to  commercial  fishery 
resources  are  set  forth  at  part  676  of  this 
chapter. 

(0  Marine  manwials.  Regulations 
governing  exemption  permits  and  the 
recordkeeping  and  reporting  of  the 
incidental  take  of  marine  mammals  are 
set  forth  at  §  216.24  and  part  229  of  this 
title. 

(g)  Research  plan.  Regulations 
governing  elements  of  the  North  Pacific 
Fisheries  Research  Plan  are  set  forth  at 
part  677  of  this  chapter. 

4.  Effective  January  1, 1996,  through 
December  31, 1998,  §671.4  is  revised  to 
read  as  follows: 

S  671.4    Pennlts. 

(a)  All  processors  of  Bering  Sea  and 
Aleutian  Islands  area  king  and  Tanner 
crab  must  comply  with  the  permit 
requirements  of  §  677.4  of  this  chapter. 

(b)  In  addition  to  any  other  permits 
that  may  be  required  by  Federal  or  state 
regulations,  a  moratorium  permit  may 
be  required  by  part  676  of  this  chapter 
for  a  vessel  of  the  United  States  if  the 
vessel  is  used  to  catch  and  retain  king 
or  Tanner  crab  in  the  Bering  Sea  and 
Aleutian  Islands  Area. 

PART  672— GROUNDFISH  OF  THE 
GULF  OF  ALASKA 

5.  The  authority  citation  for  50  CFR 
part  672  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

6.  Effective  September  11, 1995, 
through  December  31, 1995,  §  672.3, 
paragraph  (f)  is  added  to  read  as  follows: 

§  672.3    Relation  to  other  laws. 

***** 

(0  Crab  fishing.  Regulations  governing 
the  conservation  and  management  of 
king  and  Tanner  crab  in  the  Bering  Sea 
and  Aleutian  Islands  Area  are  set  forth 
at  parts  671  and  676  of  this  chapter,  and 
in  the  Alaska  Administrative  Code  at 
title  5,  chapters  34,  35,  and  39. 

7.  Effective  January  1, 1996,  through 
December  31, 1998,  §  672.4,  paragraphs 
(a)  and  (b)(1)  introductory  text  are 
revised,  and  paragraph  (k)  is  added  to 
read  as  follows: 

§672.4    Permits. 

(a)  General.  No  vessel  of  the  United 
States  may  be  used  to  fish  for 
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groundfish  in  the  Gulf  of  Alaska  unless 
the  owner  first  obtains  a  Federal 
fisheries  permit  for  the  vessel  issued 
irnder  this  part.  The  owner  of  such 
vessel  must  renew  the  Federal  fisheries 
permit  annually.  Federal  fisheries 
permits  are  issued  without  charge. 

(b)  Application.  (1)  The  vessel  permit 
required  under  paragraph  (a)  of  this 
section  may  be  obtained  or  renewed  by 
submitting  to  the  Regional  Director  a 
written  appUcation  containing  the 
following  information: 
«        •       •        *        • 

(k)  Moratorium  permit.  \n  addition  to 
the  Federal  fisheries  permit  required  by 
paragraph  (a)  of  this  section  and  any 
other  permits  that  may  be  required  by 
Federal  or  state  regulations,  a 
moratorium  permit  may  be  required  by 
part  676  of  this  chapter  for  a  vessel  of 
the  United  States  if  the  vessel  is  used  to 
conduct  directed  fishing  for  moratorium 
groundfish  species,  as  defined  at  §  676.2 
of  this  chapter,  in  the  Gulf  of  Alaska. 

PART  675-OROUNDFISH  OF  THE 
BERINQ  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

8.  The  authority  citation  for  50  CFR 
part  675  continues  to  read  as  follows: 

Anthority:  16  U.S.C  1801  et  seq. 

9.  Eflfective  September  11, 1995, 
through  December  31, 1995,  §675.3, 
paragraph  (f)  is  added  to  read  as  follows: 

1675.3    Relation  to  ottiar  laws. 

•        »        •        *        » 

(f)  Crab  fishing.  Regiilations  governing 
the  conservation  and  management  of 
king  and  Tanner  crab  in  the  Bering  Sea 
and  Aleutian  Islands  Area  are  set  forth 
at  parts  671  and  676  of  this  chapter,  and 
in  the  Alaska  Administrative  Code  at 
title  5,  chapters  34,  35,  and  39. 

10.  Effective  January  1, 1996,  through 
December  31, 1998,  §675.4,  paragraphs 
(a)  and  (b)(1)  introductory  text  are 
revised,  and  paragraph  (k)  is  added  to 
read  as  follows: 

f87S.4    Pennlts. 

(a)  General.  No  vessel  of  the  United 
States  may  be  used  to  fish  for 
groundfish  in  the  Bering  Sea  and 
Aleutian  Islands  management  area 
unless  the  owner  first  obtains  a  Federal 
fisheries  permit  for  the  vessel  issued 
under  this  part.  The  owner  of  such 
vessel  must  renew  the  Federal  fisheries 
permit  annually.  Federal  fisheries 
permits  are  issued  without  charge. 

(b)  Application.  (1)  The  vessel  permit 
required  under  paragraph  (a)  of  this 
section  may  be  obtained  or  renewed  by 
submitting  to  the  Regional  Director  a 


written  application  containing  the 
following  information: 
*        «        »        •        » 

(k)  Moratorium  permit.  In  addition  to 
the  Federal  fisheries  permit  required  by 
paragraph  (a)  of  this  section  and  any 
other  permits  that  may  be  required  by 
Federal  or  state  regulations,  a 
moratorium  permit  may  be  required  by 
part  676  of  this  chapter  for  a  vessel  of 
the  United  States  if  the  vessel  is  used  to 
conduct  directed  fishing  for  moratorium 
groimdfish  species,  as  defined  at  §  676.2 
of  this  chapter,  in  the  Bering  Sea  and 
Aleutian  Islands  management  area. 

PART  676— UNITED  ACCESS 
MANAGEMENT  OF  FEDERAL 
FISHERIES  IN  AND  OFF  ALASKA 

11.  The  authority  citation  for  part  676 
continues  to  read  as  follows: 

Authority.  18  U.S.C.  773  et  seq.  and  1801 
etseq. 

12.  Subpart  A  is  amended  by  adding 
§§676.1,  676.2  676.5.  and  676.6 
effective  September  11, 1995,  through 
December  31, 1998  and  §§  676.3  and 
676.4  are  effective  January  1, 1996 
through  December  31, 1998,  to  read  as 
follows: 

SubfMrt  A— Moratorium  on  Entry 

676.1  Purpose  and  scope. 

676.2  Definitions. 

676.3  Moratorium  pennits. 

676.4  Transfer  of  moratorium  qualification; 
lost  or  destroyed  vessels;  reconstructed 
vessels. 

676.5  Procedures. 

676.6  Prohibitions. 
676.7-676.9    (Reservedl 

SubfMrt  A— Moratorium  on  Entry 

S  676.1    Purpose  and  scope. 

The  sections  of  this  subpart  are 
effective  bom  September  11, 1995, 
through  December  31, 1998,  unless 
otherwise  noted.  This  subpart 
implements  a  moratorium  on  the  entry 
of  new  vessels  in  the  commercial 
fisheries  for  groundfish  in  the  Gulf  of 
Alaska  and  Bering  Sea  and  Aleutian 
Islands  management  area  and  in  the 
commercial  fisheries  for  king  and 
Tanner  crabs  in  the  Bering  Sea  and 
Aleutian  Islands  Area. 

§676.2    OeflnKiona. 

In  addition  to  the  terms  in  the 
Magnuson  Act  and  in  parts  620,  671, 
672,  and  675  of  this  chapter,  the  terms 
in  this  subpart  have  the  following 
meanings: 

Bering  Sea  and  Aleutian  Islands  Area 
means,  with  respect  to  moratorium  crab 
species,  the  area  over  which  the  United 
States  exercises  exclusive  fishery 


management  authority  as  defined  at  part 
671  of  this  chapter. 

Bering  Sea  and  Aleutian  Islands 
management  area  means,  with  respect 
to  moratorium  groundfish  species,  the 
area  over  which  the  United  States 
exercises  exclusive  fishery  management 
authority  as  defined  at  part  675  of  this 
chapter. 

Catcher/processor  vessel  means  a 
vessel  that  can  be  used  as  a  catcher 
vessel  and  that  can  process  or  prepare 
fish  to  render  it  suitable  for  hiunan 
consumption,  industrial  use,  or  long- 
term  storage,  including,  but  not  limited 
to,  cooking,  canning,  smoking,  salting, 
drying,  freezing,  and  rendering  into 
meal  or  oil,  but  not  including  heading 
and  gutting  unless  additional 
preparation  is  done. 

Catcher  vessel  means,  with  respect  to 
moratorium  groimdfish  species,  a 
catcher  vessel  as  defined  at  parts  672 
and  675  of  this  chapter,  or,  with  respect 
to  moratorium  crab  species,  a  vessel  that 
is  used  to  catch,  take,  or  harvest 
moratorium  crab  species  that  are 
retained  on  board  as  fresh  fish  product 
at  any  time. 

Directed  fishing  means,  with  respect 
to  moratorium  groundfish  species, 
directed  fishing  as  defined  at  parts  672 
and  675  of  this  chapter,  or,  with  respect 
to  moratorium  crab  species,  the  catching 
and  retaining  of  any  moratoriiun  crab 
species. 

Gulf  of  Alaska  means,  with  respect  to 
moratorium  groundfish  species,  the  area 
over  which  the  United  States  exercises 
exclusive  fishery  management  authority 
as  defined  at  part  672  of  this  chapter. 

Legal  landing  means  any  amoimt  of  a 
moratorium  species  that  was  or  is 
landed  in  compliance  with  Federal  and 
state  commercial  fishing  regulations  in 
effect  at  the  time  of  the  landing. 

LOA  means  length  overall  as  defined 
at  parts  672  and  675  of  this  chapter. 

Lost  or  destroyed  vessel  means  a 
vessel  that  has  sunk  at  sea  or  has  been 
destroyed  by  fire  or  other  accident  and 
has  been  reported  to  the  U.S.  Coast 
Guard  on  U.S.  Coast  Guard  Form  2692, 
Report  of  Marine  Casualty. 

Maximum  LOA  with  respect  to  a 
vessel's  eHgibiUty  for  a  moratorium 
permit  means: 

(1)  Except  for  a  vessel  under 
reconstruction  on  Jime  24, 1992,  if  the 
original  qualifying  LOA  is  less  than  125 
ft  (38.1  m)  LOA,  1.2  times  the  original 
quahfying  LOA  or  125  ft  (38.1  m), 
whichever  is  less; 

(2)  Except  for  a  vessel  imder 
reconstruction  on  June  24, 1992,  if  the 
original  qualifying  LOA  is  equal  to  or 
greater  than  125  ft  (38.1  m),  Uie  original 
quahfying  LOA;  and 


(3)  For  an  original  qualifyring  vessel 
under  reconstruction  on  Jime  24, 1992, 
the  LOA  on  the  date  reconstruction  was 
completed,  provided  that  maximiun 
LOA  is  certified  under  §  676.4(e). 

Moratorium  crab  species  means 
species  of  king  or  Tanner  crabs 
harvested  in  the  Bering  Sea  and 
Aleutian  Islands  Area,  the  commercial 
fishing  for  which  is  governed  by  part 
671  of  this  chapter. 

Moratorium  groundfish  species  means 
species  of  groundfish,  except  sablefish 
cau^t  with  fixed  gear  as  defined  at 
§  676.11,  harvested  in  the  Gulf  of  Alaska 
or  harvested  in  the  Bering  Sea  and 
Aleutian  Islands  management  area,  the 
commercial  fishing  for  which  is 
governed  by  parts  672  and  675  of  this 
chapter,  respectively. 

Moratorium  qualification  means  a 
transferable  prerequisite  for  a 
moratorium  permit. 

Moratorium  species  means  any 
moratorium  crab  species  or  moratorium 
groundfish  species. 

Original  qualifying  LOA  means  the 
LOA  of  the  original  quahfying  vessel  on 
June  24, 1992. 

Original  qualifying  vessel  means  a 
vessel  that  made  a  legal  landing  during 
the  quahfying  period. 

Person  means  any  individual  who  is 
a  citizen  of  the  Vnited  States  or  any 
United  States  corporation,  partnership, 
association,  or  other  entity  (or  its 
successor  in  interest),  whether  or  not 
organized  or  existing  imder  the  laws  of 
any  state. 

Qualifying  period  means  from  January 
1, 1988.  through  February  9, 1992. 

Reconstruction  means  a  change  in  the 
LOA  of  the  vessel  from  its  original 
quahfying  LOA. 

Regional  Director  means  the  Director, 
Alaska  Region,  NMFS,  or  an  individual 
to  whom  the  Regional  Director  has 
delegated  authority. 

$676.3    Moratorium  permits. 

This  section  is  effective  from  January 
1, 1996,  through  December  31, 1998. 

(a)  General  requirement.  Except  as 
provided  imder  paragraph  (b)  of  this 
section,  any  vessel  used  to  catch  and 
retain  any  moratorium  crab  species  or  to 
conduct  directed  fishing  for  any 
moratorium  groundfish  species  must 
have  a  vahd  moratorium  permit  issued 
for  that  vessel  under  this  part  on  board 
the  vessel  at  all  times  it  is  engaged  in 
fishing  activities.  The  term  of  the 
moratorium  permit  is  for  the  duration  of 
the  moratorium  unless  otherwise 
specified. 

(1)  A  moratorium  permit  issued  under 
this  part  is  vahd  only  if: 

(i)  The  vessel's  LOA  does  not  exceed 
its  maximum  LOA; 


(ii)  The  vessel's  moratorium 
quahfication  has  not  been  transferred; 

(iii)  The  permit  has  not  been  revoked 
or  suspended  under  15  CFR  part  904 
(Civil  Procedures); 

(iv)  The  permit  is  endorsed  for  all  gear 
types  on  board  the  vessel;  and 

(v)  The  permit's  term  covers  the 
fishing  year  in  which  the  vessel  is 
fishing. 

(2)  A  moratorium  permit  must  be 
presented  for  inspection  upon  the 
request  of  any  authorized  officer. 

(b)  Moratorium  exempt  vessels.  A 
moratorium  exempt  vessel  is  not  subject 
to  the  moratorium  permit  requirement 
of  paragraph  (a)  of  this  section  and  is 
not  ehgible  for  a  moratorium  permit.  A 
moratorium  exempt  vessel  may  catch 
and  retain  moratorium  species  provided 
it  complies  with  the  permit 
requirements  of  the  State  of  Alaska  with 
respect  to  moratorium  crab  species. 
Federal  permit  requirements  at  parts 
672  and  675  of  this  chapter  with  respect 
to  moratorium  groundfish  species,  and 
other  apphcable  Federal  and  State  of 
Alaska  regulations.  A  moratorium 
exempt  vessel  is  a  vessel  in  any  of  the 
following  categories: 

(1)  Vessels  other  than  catcher  vessels 
or  catcher/processor  vessels; 

(2)  Catcher  vessels  or  catcher/ 
processor  vessels  less  than  or  equal  to 
26  ft  (7.9  m)  LOA  that  conduct  directed 
fishing  for  groimdfish  in  the  Gulf  of 
Alaska; 

(3)  Catcher  vessels  or  catcher/ 
processor  vessels  less  than  or  equal  to 
32  ft  (9.8  m)  LOA  that  catch  and  retain 
moratorium  crab  species  in  the  Bering 
Sea  and  Aleutian  Islands  Area  or  that 
conduct  directed  fishing  for  moratorium 
groundfish  species  in  the  Bering  Sea 
and  Aleutian  Islands  management  area; 

(4)  Catcher  vessels  or  catcher/ 
processor  vessels  that  are  fishing  for  IFQ 
hahbut,  IFQ  sablefish,  or  hahbut  or 
sablefish  under  the  Western  Alaska 
Community  Development  Quota 
Program  in  accordance  with  regulations 
at  subparts  B  and  C  of  this  part  and  that 
are  not  directed  fishing  for  any 
moratorium  species;  or 

(5)  Catcher  vessels  or  catcher/ 
processor  vessels  less  than  or  equal  to 
125  ft  (38.1  m)  LOA  that  after  November 
18,  1992,  are  specifically  constructed  for 
and  used  in  accordance  with  a 
Community  Development  Plan 
approved  under  §  675.27  of  this  chapter, 
and  are  designed  and  equipped  to  meet 
specific  needs  that  are  described  in  the 
Community  Development  Plan. 

(c)  Moratorium  qualification.  A  vessel 
has  moratorium  qualification  if  the 
vessel  is  an  original  qualifying  vessel,  is 
not  a  moratorium  exempt  vessel  under 
paragraph  (b)  of  this  section,  and  its 


moratorium  quahfication  has  not  been 
transferred.  A  vessel  also  has 
moratorium  quahfication  if  it  receives  a 
vahd  moratorium  qualification  through 
a  transfer  approved  by  the  Regional 
Director  under  §  676.4  and  that 
moratorium  qualification  is.not 
subsequently  transferred. 

(d)  Moratorium  permit  endorsements. 
A  moratorium  permit  will  be  endorsed 
for  one  or  more  fishery-specific  gear 
type(s)  in  accordance  with  the 
endorsement  criteria  of  paragraph  (e)  of 
this  section.  A  fishery-specific  gear  type 
endorsement  authorizes  the  use  by  the 
vessel  of  that  gear  type  in  the  specified 
fisheries.  Fisldng  gear  requirements  for 
the  Bering  Sea  and  Aleutian  Islands 
Area  crab  fisheries  as  set  forth  in  the 
Alaska  Administrative  Code  at  title  5, 
chapters  34  and  35;  and  fishing  gear 
requirements  for  the  Gulf  of  Alaska  and 
the  Bering  Sea  and  Aleutian  Islands 
management  area  groundfish  fisheries 
are  set  forth  at  parts  672  and  675  of  this 
chapter.  A  moratorium  permit  may  be 
endorsed  for  any  one  or  a  combination 
of  the  following  fishing  gear  types: 

(1)  Trawl,  which  includes  pelagic  and 
nonpelagic  trawl  gear; 

(2)  Pot,  which  includes  longline  pot 
and  pot-and-hne  gear;  and 

(3]  Hook,  which  includes  hook-and- 
line  and  jig  gear. 

(e)  Gear  endorsement  criteria.  For 
purposes  of  this  paragraph,  from 
January  1, 1988,  through  February  9. 
1992,  is  "period  1,"  and  from  February 
10, 1992,  through  December  11, 1994,  is 
"period  2."  Fishery-specific  gear  type 
endorsement(s]  will  t>e  based  on  the 
foUovtring  criteria: 

(1)  Crab  fisheries/pot  gear 
endorsement.  A  moratorium  permit  for 
a  vessel  may  be  endorsed  for  crab 
fisheries/pot  gear  if  the  vessel: 

(i)  Made  a  legal  landing  of  a 
moratorium  crab  species  in  period  1; 

(ii)  Made  a  legal  landing  of  a 
moratorium  groundfish  species  with  any 
authorized  fishing  gear  in  period  1,  and, 
in  period  2,  made  a  legal  landing  of  a 
moratorium  crab  species;  or 

(iii)  Made  a  legal  landing  of 
moratorium  groundfish  in  period  1  with 
pot  gear. 

(2)  Groundfish  fisheries/trawl  gear 
endorsement.  A  moratorium  permit  may 
be  endorsed  for  groundfish  fisheries/ 
trawl  gear  if  the  vessel: 

(i)  Made  a  legal  landing  of  a 
moratorium  groundfish  species  with  any 
authorized  fishing  gear  in  period  1;  or 

(ii)  Made  a  legal  landing  of  a 
moratorium  crab  species  in  period  1, 
and,  in  period  2,  made  a  legal  landing 
of  a  moratorium  groundfish  species 
using  trawl  gear. 
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(3)  Groundfish  fisheries/pot  gear 
endorsement.  A  moratorium  permit  may 
be  endorsed  for  groundfish  fisheries/pot 
gear  if  the  vessel: 

(i)  Made  a  legal  landing  of  a 
moratorium  groundfish  species  with  any 
authorized  fishing  gear  in  period  1;  or 

(ii)  Made  a  legal  landing  of  a 
moratoriiun  crab  species  in  period  1. 

(4)  Groundfish  fisheries/hook  gear 
endorsement.  A  moratoriimi  permit  may 
be  endorsed  for  groundfish  fisheries/ 
hook  gear  if  the  vessel: 

(i)  Made  a  legal  landing  of  a 
moratorium  groundfish  species  with  any 
authorized  fishing  gear  in  period  1;  or 

(ii)  Made  a  legal  landing  of  a 
moratoriiun  crab  species  in  period  1, 
and,  in  period  2,  made  a  legal  landing 
of  a  moratorium  groundfish  species 
using  hook  gear. 

$  676.4   Transtor  of  moratorium 
qualiflcatlon;  tost  or  dastroyod  vessels: 
rsconstfuctad  vessels. 

This  section  is  effective  bom  January 
1, 1996,  through  December  31. 1998. 

(a)  General.  A  transfer  of  a  vessel's 
moratorium  qualification  must  be 
approved  by  the  Regional  Director 
before  a  moratoriiun  permit  may  be 
issued  for  the  vessel  to  which  the 
qualification  is  transferred.  A 
moratorium  permit  is  not  transferrable 
or  assignable.  A  fishery-specific  gear 
type  endorsement(s)  is  not  severable 
from  an  endorsed  permit.  A  transfer  of 
moratorium  qualification  v*rlll  not  be 
approved  by  the  Regional  Director 
unless: 

(1)  A  complete  transfer  application 
that  satisfies  all  requirements  specified 
at  §  676.5  is  submitted; 

(2)  The  LOA  of  the  vessel  to  which 
the  moratorium  quahfication  is 
transferred  does  not  exceed  the 
maximum  LOA  of  the  original 
quaUfying  vessel;  and 

(3)  The  moratorium  permit  associated 
with  the  moratorium  qualification  is  not 
revoked  or  suspended. 

(b)  Vessels  lost  or  destroyed  in  1988. 
The  moratorium  qualification  of  a  vessel 
that  was  lost  or  destroyed  before  January 
1, 1989,  may  not  be  transferred  to 
another  vessel  and  is  not  valid  for 
purposes  of  issuing  a  moratorium 
permit  for  that  vessel,  if  salvaged,  unless 
salvage  began  on  or  before  June  24, 
1992.  and  the  LOA  of  the  salvaged 
vessel  does  not  exceed  its  maximum 
LOA.  The  moratorium  qualification  of 
such  a  vessel  is  not  valid  for  purposes 
of  issuing  a  moratorium  permit  for  1998 
unless  that  vessel  is  used  to  make  a  legal 
landing  of  a  moratorium  species  fi-om 
January  1, 1996  through  December  31, 
1997. 

(c)  Vessels  lost  or  destroyed  fi-om  1989 
through  1995.  The  moratorium 


qualification  of  any  vessel  that  was  lost 
or  destroyed  on  or  after  January  1, 1989, 
but  before  January  1, 1996,  is  valid  for 
purposes  of  issuing  a  moratorium 
permit  for  that  vessel,  if  salvaged, 
regardless  of  when  salvage  began 
provided  that  the  vessel  has  not  already 
been  replaced  and  the  LOA  of  the 
salvaged  vessel  does  not  exceed  its 
maximum  LOA.  The  moratorium 
qualification  of  any  vessel  that  was  lost 
or  destroyed  on  or  after  January  1, 1989, 
but  before  January  1, 1996,  may  be 
transferred  to  another  vessel  provided 
the  LOA  of  that  vessel  does  not  exceed 
the  maximum  LOA  of  the  original 
qualifying  vessel.  The  moratorium 
qualification  of  such  a  vessel  is  not 
valid  for  purposes  of  issuing  a 
moratorium  permit  for  1998  unless  that 
vessel  is  used  to  make  a  legal  landing  of 
a  moratorium  species  from  January  1, 
1996  through  December  31, 1997. 

(d)  Vessels  lost  or  destroyed  after 
1995.  The  moratorium  quahfication  of 
any  vessel  that  was  lost  or  destroyed  on 
or  after  January  1, 1996,  is  vahd  for 
purposes  of  issuing  a  moratorium 
permit  for  that  vessel,  if  salvaged, 
regardless  of  when  salvage  began 
provided  that  the  vessel  has  not  already 
been  replaced  and  the  LOA  of  the 
salvaged  vessel  do6s  not  exceed  its 
maximum  LOA.  The  moratorium 
qualification  of  any  vessel  that  is  lost  or 
destroyed  on  or  after  January  1, 1996, 
may  be  transferred  to  another  vessel 
providing  the  LOA  of  that  vessel  does 
not  exceed  the  maximum  LOA  of  the 
original  qualifying  vessel. 

(e)  Reconstruction.  The  moratorium 
qualification  of  a  vessel  is  not  valid  for 
purposes  of  issuing  a  moratorium 
permit  if,  after  June  23, 1992, 
reconstruction  is  initiated  that  results  in 
increasing  the  LOA  of  the  vessel  to 
exceed  the  maximum  LOA  of  the 
original  quaUfying  vessel.  For  a  vessel 
whose  reconstruction  began  before  June 
24, 1992,  and  was  completed  after  June 
24, 1992.  the  maximum  LOA  is  the  LOA 
on  the  date  reconstruction  was 
completed  provided  the  owner  files  an 
application  for  transfer  and  the  Regional 
Director  certifies  that  maximum  LOA 
and  approves  the  transfer  based  on 
information  concerning  the  LOA  of  the 
reconstructed  vessel  submitted  under 

§  676.5(d)(6). 

§676.5    Procedures. 

(a)  General.  An  application  for  a 
moratorium  permit  may  be  requested 
from  the  Restricted  Access  Management 
Division,  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Juneau,  AK  99802-1668. 
Requests  may  be  made  by  telephone  by 
calling  907-586-7202  or  800-304-4846. 


(b)  Application  for  permit.  With 
respect  to  any  vessel  of  the  United 
States,  a  moratorium  permit  will  be 
issued  to  the  owner  of  the  vessel  at  the 
time  of  the  permit  application,  and  who 
has  submitted,  to  the  address  in 
paragraph  (a)  of  this  section,  a  complete 
moratorium  permit  application  t'-'>t  is 
subsequently  approved  by  the  Regional 
Director.  A  complete  appfication  for  a 
moratorium  permit  must  include  the 
following  information  for  each  vessel: 

(1)  Name  of  the  vessel,  state 
registration  number  of  the  vessel  and, 
the  U.S.  Coast  Guard  documentation 
number  of  the  vessel,  if  any; 

(2)  Name(s),  business  address(es),  and 
telephone  and  fax  numbers  of  the  ov\rner 
of  the  vessel; 

(3)  Name  of  the  managing  company; 

(4)  Valid  documentation  of  the 
vessel's  moratorium  quahfication  if 
requested  by  the  Regional  Director  due 
to  an  absence  of  landings  records  for  the 
vessel  from  January  1, 1988,  through 
February  9, 1992; 

(5)  Reliable  documentation  of  the 
vessel's  original  qualifying  LOA  if 
requested  by  the  Regional  Director,  such 
as  a  vessel  survey,  builder's  plan,  state 
or  Federal  registration  certificate, 
fishing  permit  records,  or  other  reliable 
and  probative  documents  that  clearly 
identify  the  vessel  and  ils  LOA,  and  are 
dated  before  June  24, 1992; 

(6)  Specification  of  the  fishing  gear(s) 
used  from  January  1,  1988,  through 
February  9, 1992,  and  (if  necessary)  the 
fishing  gear(s)  used  from  February  10, 
1992,  through  E)ecember  11, 1994; 

(7)  Specification  of  the  vessel  as  either 
a  catcher  vessel  or  a  catcher/processor 
vessel; 

(8)  If  applicable,  transfer 
authorization  if  a  p>ermit  request  is 
based  on  transfer  of  moratorium 
qualification  pursuant  to  paragraph  (c) 
of  this  section;  and 

(9)  Signature  of  the  person  who  is  the 
owner  of  the  vessel  or  the  person  who 

is  responsible  for  representing  the  vessel 
owner. 

(c)  Moratorium  permit  issuance.  The 
owner  of  a  vessel  of  the  United  States 
that  has  moratorium  qualification  will 
be  issued  a  moratorium  permit  upon 
apphcation  if  the  vessel's  LOA  does  not 
exceed  its  maximum  LOA. 

(d)  Application  for  approval  of  a 
moratorium  qualification  transfer.  An 
application  for  approval  of  a  transfer  of 
moratorium  qualification  must  be 
completed  and  the  transfer  approved  by 
the  Regional  Director  before  an 
application  for  a  moratorium  permit 
based  on  that  transfer  can  be  approved. 
An  application  for  approval  of  a  transfer 
and  an  application  for  a  moratorium 
permit  may  be  submitted 


simultaneously.  A  complete  apphcation 
for  approval  of  transfer  must  include  the 
folloMong  information  as  apphcable  for 
each  vessel  involved  in  the  transfer  of 
moratoriiun  qualification: 

(1)  Name(s),  business  addre8s(es),  and 
telephone  and  fax  numbers  of  the 
applicant(s)  (including  the  owners  of 
the  moratorium  quahfication  that  is  to 
be  or  was  transferred  and  the  person 
who  is  to  receive  or  received  the 
transferred  moratorium  quahfication); 

(2)  Name  of  the  vessel  whose 
moratorium  quahfication  is  to  be  or  was 
transferred  and  the  name  of  the  vessel 
that  would  receive  or  received  the 
transferred  moratorium  qualification  (if 
any),  the  state  registration  number  of 
each  vessel  and,  if  documented,  the  U.S. 
Coast  Guard  documentation  number  of 
each  vessel; 

(3)  The  original  quaUfying  LOA  of  the 
vessel  whose  moratorium  qualification 
is  to  be  or  was  transferred,  its  current 
LOA,  and  its  maximum  LOA; 

(4)  The  LOA  of  the  vessel  that  would 
receive  or  received  the  transferred 
moratorium  quahfication  and 
documentation  of  that  LOA  by  a  current 
vessel  survey  or  other  reUable  and 
probative  document; 

(5)  A  legible  copy  of  a  contract  or 
agreement  specifying  the  vessel  or 
person  &t>m  which  moratorium 
quaUfication  is  to  be  or  is  transferred, 
the  date  of  the  transfer  agreement, 
names  and  signatures  of  all  current 
owner(s)  of  the  vessel  whose 
moratoriiun  quaUfication  is  to  be  or  was 
transferred,  and  names  and  signatures  of 
aU  current  owner(s)  of  the  moratorium 
quaUfication  that  is  to  be  or  was 
transferred; 

(6)  With  regard  to  vessel 
reconstruction: 

(i)  A  legible  copy  of  written  contracts 
or  written  agreements  with  the  firm  that 
performed  reconstruction  of  the  vessel 
and  that  relate  to  that  reconstruction; 

(ii)  An  affidavit  signed  by  the  vessel 
owner(s)  and  the  owner/manager  of  the 
firm  that  performed  the  vessel 
reconstruction  specifjdng  the  beginning 
and  ending  dates  of  the  reconstruction; 
and 

(iu)  An  affidavit  signed  by  the  vessel 
owner(s)  specifying  the  LOA  of  the 
reconstructed  vessel; 
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(7)  With  regard  to  vessels  lost  or 
destroyed,  a  copy  of  U.S.  Coast  Guard 
Form  2692,  Report  of  Marine  Casualty; 
and 

(8)  Signatures  of  the  persons  bom 
whom  moratorium  qualification  would 
be  transferred  or  their  representative, 
and  the  persons  who  would  receive  the 
transferred  moratorium  quahfication  or 
their  representative,  unless  NMFS 
determines  that  the  signatures  provided 
under  paragraph  (d)(5)  of  this  section 
satisfy  this  requirement 

(e)  Appeal.  (1)  The  Chief,  Restricted 
Access  Management  Division,  Alaska 
Region,  NMFS,  will  issue  an  initial 
administrative  determination  to  each 
appUcant  who  is  denied  a  moratorium 
permit  by  that  official.  An  initial 
administrative  determination  may  be 
appealed  by  the  appUcant  in  accordance 
with  §676.25.  The  initial  administrative 
determination  wiU  be  the  final  agency 
action  if  a  written  appeal  is  not  received 
by  the  Chief,  Restricted  Access 
Management  Division,  Alaska  Region, 
NMFS,  within  the  period  specified  at 
§  676.25(d). 

42)  An  initial  administrative 
determination  that  denies  an 
apphcation  for  a  moratorium  permit 
must  authorize  the  affected  vessel  to 
catch  and  retain  moratorium  crab  or 
moratorium  groundfish  species  with  the 
type  of  fishing  gear  specified  on  the 
apphcation.  "Hie  authorization  expires 
on  the  effective  date  of  the  final  agency 
action  relating  to  the  apphcation. 

(3)  An  administrative  determination 
denying  approval  of  the  transfer  of  a 
moratorium  quahfication  and/or 
denying  the  issuance  of  a  moratorium 
permit  based  on  that  moratorium 
quahfication  is  the  final  agency  action 
for  purposes  of  judicial  review. 

$676.6    Prohibitions. 

In  addition  to  the  prohibitions 
specified  in  §§  620.7, 672.7, 675.7,  and 
676.16  of  this  chapter,  it  is  unlawful  for 
any  person  to: 

(a)  Submit  false  or  inaccurate 
information  on  a  moratorium  permit 
apphcation  or  apphcation  to  transfer 
moratorium  quaUfication; 

(b)  Alter,  erase,  or  mutilate  any 
moratorium  permit; 


(c)  Catch  and  retain  a  moratorium 
species  with  a  vessel  that  has  a  LOA 
greater  than  the  maximum  LOA  for  the 
vessel; 

(d)  Catch  and  retain  a  moratorium 
species  with  a  vessel  that  has  received 
an  unauthorized  transfer  of  moratorium 
quahfication; 

(e)  Catch  and  retain  moratorium  crab 
species  or  conduct  directed  fishing  for 
any  moratorium  groundfish  species  with 
a  vessel  that  has  not  been  issued  a  vahd 
moratorium  permit,  unless  the  vessel  is 
lawfully  conducting  directed  fishing  for 
sablefi^  under  subparts  B  and  C  of  this 
part; 

(f)  Catch  and  retain  moratoriiun  crab 
species  or  conduct  directed  fishing  for 
any  moratorium  groundfish  species  with 
a  vessel  that  does  not  have  a  vahd 
moratorium  permit  on  board,  unless  the 
vessel  is  lawfuUy  conducting  directed 
fishing  for  sablefish  under  subparts  B 
and  C  of  this  part;  and 

(g)  Violate  any  other  provision  of 
subpart  A  of  this  part. 

H  676.7-676.9    [RessrvMl] 

PART  677— NORTH  PACIFIC 
FISHERIES  RESEARCH  PLAN 

13.  The  authority  citation  for  part  677 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

14.  Effective  September  11, 1995, 
Figure  1  to  part  677,  Federal  Processor 
Permit  Application  (Form  FPP-1),  is 
removed  and  reserved. 

15.  Effective  September  11, 1995, 

§  677.4(b)  introductory  text  is  revised  as 
follows: 

{677.4    Permits. 

•  *        •        •        • 

(b)  Application.  The  permit  required 
under  paragraph  (a)  of  this  section  may 
be  obtained  or  renewed  by  submitting  to 
the  Regional  Director  a  completed 
Federal  Processor  Permit  Apphcation 
for  each  vessel  or  processor  containing 
the  following  information: 

•  •        •        *        * 

(PR  Doc.  95-19344  Filed  8-7-95;  10:19  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  nies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12CFRPart327 
RIN3064-AB65 

Awewmwits 

AQENCY:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Deposit 
Insurance  Corporation  (FDIC)  is 
proposing  to  amend  its  regulation  on 
assessments  in  three  ways.  First,  the 
FDIC  proposes  to  delay  the  collection 
date  for  the  first  quarterly  assessment 
pajrment  that  insured  institutions  must 
make  for  the  first  semiannual  period  of 
each  year  (first  payment).  Under  the 
existing  regulation,  the  collection  date 
for  this  payment  is  December  30  of  the 
prior  year.  The  FDIC  proposes  to  change 
the  collection  date  to  the  first  business 
day  following  January  1.  Second,  the 
FDIC  proposes  to  give  insured 
institutions  the  option  of  prepaying  the 
first  quarterly  payment  dining  the  prior 
December.  Institutions  could  prepay  the 
amount  of  the  first  payment  or  twice 
that  amoimt  (an  approximation  of  the 
entire  amoimt  due  for  the  upcoming 
semiannual  period).  The  FDIC's  purpose 
in  making  these  first  two  changes  is  to 
relieve  certain  institutions  of  the 
regulatory  burden  of  having  to  make  an 
extra  assessment  payment  in  1995, 
while  at  the  same  time  affording 
flexibihty  to  other  institutions  to  make 
such  a  payment  if  they  should  so  desire. 
Third,  the  FDIC  proposes  to  replace  the 
interest  rate  to  be  applied  to 
underpayments  and  overpayments  of 
assessments  with  a  new,  more  sensitive 
rate  derived  from  the  3-month  Treasury 
bill  discount  rate.  The  current  standard 
rapidly  becomes  obsolete  in  volatile 
interest-rate  markets;  the  proposed 
standard  would  be  more  sensitive  to 
current  market  conditions. 
DATES:  Written  comments  must  be 
received  by  the  FDIC  on  or  before 
September  11,1995. 


ADDRESSES:  Written  comments  shall  be 
addressed  to  Office  of  the  Executive 
Secretary,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street  NW., 
Washington,  D.C.  20429.  Comments 
may  be  hand  delivered  to  Room  F-402, 
1776  F  Street  NW.,  Washington,  D.C. 
20429,  on  business  days  between  8:30 
a.m.  and  5:00  p.m.  [Fax  number 
(202)898-3838;  Internet  address: 
commentsOfdic.gov]  Comments  will  be 
available  for  inspection  at  the  FDIC's 
Reading  Room,  Room  7118,  550  17th 
Street  NW.,  Washington,  D.C,  between 
9:00  a.m.  and  4:30  p.m.  on  business 
days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Allan  Long,  Assistant  Director,  Treasury 
Branch,  Division  of  Finance  (703)  516- 
5546;  Claude  A.  RoUin,  Senior  Counsel, 
Legal  Division  (202)  898-3985;  or  Jules 
Bernard,  Counsel,  Legal  Division,  (202) 
898-3731;  Federal  Deposit  Insurance"  " 
Corporation.  Washington,  D.  C.  20429. 

SUPPI.EMENTARY  INFORMATION: 

A.  Background 

1.  The  Payment  Schedule 

On  December  20, 1994,  the  FDIC 
adopted  a  new  procediue  for  the 
collection  of  deposit  insurance 
assessments.  See  59  FR  67153 
(December  29, 1994).  The  new 
procedure  became  effective  April  1, 
1995.  It  applies  to  the  second 
semiannual  assessment  period  of  1995 
(beginning  July  1, 1995)  and  thereafter. 

The  FDIC  collects  assessment 
payments  on  a  quarterly  basis,  by  means 
of  FDIC-originated  direct  debits  through 
the  Automated  Clearing  House  network. 
The  collection  dates  for  the  first 
semiannual  period  (January  through 
June)  of  any  given  year  are  December  30 
of  the  prior  year  and  March  30  of  the 
current  year.  The  collection  dates  for  the 
second  semiannual  period  (July  through 
December)  are  June  30  and  September 
30. 

Thirty  days  prior  to  each  collection 
date,  the  FDIC  provides  to  each 
institution  an  invoice  showing  the 
amount  that  the  institution  must  pay. 
The  FDIC  prepares  the  invoice  from  data 
that  the  institution  has  reported  in  its 
report  of  condition  for  the  previous 
quarter. 

Under  this  schedule,  the  first 
quarterly  payment  for  the  first 
semiannual  period  of  a  given  year  is 
collected  during  the  prior  year.  The 


procedure  is  as  follows:  The  institution 
determines  its  deposits  on  September  30 
of  the  prior  year,  uses  the  information 
to  prepare  its  report  of  condition,  and 
files  the  report  of  condition  by  October 
30.  The  FDIC  uses  the  report  of 
condition  to  prepare  an  invoice  for  the 
institution,  and  provides  the  invoice  to 
the  institution  by  November  30.  The 
FDIC  collects  the  payment  by  a  direct 
debit  on  December  30.  If  December  30 
falls  on  a  weekend  or  holiday,  the  FDIC 
collects  the  payment  on  the  previous 
business  day. 

Before  adopting  the  new  quarterly- 
collection  procedure,  the  FDIC  issued  it 
as  a  proposed  rule,  and  asked  for  public 
comment.  59  FR  29965  Qune  10, 1994). 
The  FDIC  received  51  comment  letters. 

Two  respondents  pointed  out  that  the 
FDIC's  payment  schedule  would  result 
in  an  anomaly  in  1995.  Institutions 
would  pay  thieir  full  semiaimual 
assessment  for  the  first  semiannual 
period  in  1995  in  January,  in  accordance 
with  the  assessment  regulations  then  in 
effect.  Institutions  would  also  pay  both 
quarterly  payments  for  the  second 
semiannual  period  in  1995  (one  at  the 
end  of  Jime;  the  other  at  the  end  of 
September).  Then  they  would  make  one 
further  payment  in  1995:  the  first 
payment  for  1996.  In  effect,  they  would 
pay  assessments  for  5  quarters  in  1995. 

These  commenters  asked  the  FDIC  to 
move  the  collection  date  for  the  first 
payment  for  1996  from  December  30, 
1995,  to  January,  1996.  In  response,  the 
FDIC  looked  into  the  issue  further. 

As  a  result  of  its  inquiry,  the  FDIC 
determined  that  relatively  few 
institutions  would  be  adversely  affected, 
and  decided  to  retain  the  December 
collection  date.  The  FDIC  recognized 
that  a  December  1995  collection  date 
could  present  a  one-time  problem  for 
some  institutions.  But  the  FDIC 
concluded  that  this  situation  was  a  by- 
product of  the  shift  fit>m  a  semiannual 
to  a  quarterly  collection  procedure,  and 
would  not  involve  an  "extra" 
assessment  payment.  59  FR  67157.  The 
FDIC  further  observed  that  this  timing 
issue  would  adversely  affect  only 
institutions  that  use  cash-basis 
accounting.  Finally,  the  FDIC  pointed 
out  that  the  commenters'  recommended 
solution — ^moving  the  December 
collection  date  to  January — would  not 
cure  the  problem  if  adopted  only  for  a 
single  year:  the  problem  would  recur  in 
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1996.  A  permanent  change  in  the 
collection  date  would  be  required.  Id. 

Shortly  after  the  new  system  was 
adopted,  however,  the  FDIC  began  to 
receive  information  suggesting  that 
more  institutions  would  be  adversely 
affected  by  the  December  collection  date 
than  was  initially  thought.  Moreover, 
the  Independent  Bankers  Association  of 
America  (IBAA)  issued  a  letter  to  the 
FDIC  requesting  the  FDIC  to  reconsider 
the  issue  in  light  of  the  December 
collection  date's  effect  on  cash-basis 
institutions.  The  FDIC's  Board  of 
Directors  considers  that  it  is  appropriate 
to  regard  the  IBAA's  request  as  a 
"petition  for  the  amendment  of  a 
regulation"  within  the  meaning  of  the 
FDIC's  policy  statement  "Development 
and  Review  of  FDIC  Rules  and 
Regulations,"  2  FED.  DEPOSIT  INS. 
CORP.  LAWS,  REGULA-nONS, 
RELATED  ACTS  5057  (1984). 

Accordingly,  FDIC  has  decided  to 
propose,  for  public  comment,  certain 
changes  in  the  quarterly  collection 
schedule.  The  proposed  changes  would 
take  effect  upon  publication  in  the 
Federal  Register. 

2.  Interest  on  Underpaid  and  Overpaid 
Assessments 

The  FDIC  pays  interest  on  amounts 
that  insured  institutions  overpay  on 
their  assessments,  and  charges  interest 
on  amounts  by  which  insured 
institutions  underpay  their  assessments. 
The  interest  rate  is  the  same  in  either 
case:  namely,  the  United  States  Treasury 
E)epartment's  current  value  of  funds  rate 
which  is  issued  under  the  Treasury 
Fiscal  Requirements  Manual  (TFRM 
rate)  and  published  in  the  Federal 
Raster.  See  12  CFR  327.7(b). 

'Ine  TFRM  rate  is  based  on  aged  data, 
and  quickly  becomes  obsolete  in  volatile 
interest-rate  markets.  For  example,  the 
rate  set  for  January  through  June,  1995, 
was  based  on  the  average  rate  data  from 
October,  1993.  through  September, 
1994.  The  practical  consequence  was 
that  the  TFRM  rate  for  the  January-to- 
june  period  in  1995  was  3%  per  annum, 
when  the  actual  market  rate  at  that  time 
was  over  5%  per  annum. 

The  FDIC  is  proposing  to  replace  the 
TFRM  rate  with  a  rate  keyed  to  the  3- 
month  Treasury  bill  discount  rate.  The 
new  rate  would  take  effect  on  January  1, 
1996. 

B.  The  Proposed  Amendment 

1 .  The  Payment  Schedule 

a.  Delaying  the  Collection  Date  for  First 
Payments 

The  proposed  rule  would  change  the 
collection  date  for  the  first  quarterly 
payment  for  the  first  semiannual  period 


of  each  year  (first  payment).  Under  the 
present  regulation,  the  collection  date  is 
December  30  of  the  prior  year.  The 
proposed  rule  would  delay  the 
collection  date  to  the  first  business  day 
following  January  1.  Accordingly,  every 
institution  would  ordinarily  make  its 
first  payment  on  that  date. 

No  other  aspect  of  the  collection 
procedure  would  be  altered:  there 
would  be  no  change  in  the  amount  of 
the  assessment  due,  and  there  would  be 
no  change  in  the  other  collection  dates. 

The  proposal  is  designed  to  protect 
cash-basis  institutions  against  the 
adverse  consequences  of  having  to  make 
an  extra  assessment  payment  during 
1995.  The  remedy  is  necessarily  a 
continuing  one.  Accordingly,  the  FDIC 
considers  that  it  is  appropriate  to  make 
the  change  in  the  collection  date 
permanent. 

The  FDIC  believes  that  the  delay  in 
the  collection  date  confers  a  financial 
benefit  to  institutions,  because  they  may 
earn  additional  interest  on  the  funds 
they  retain  for  the  additional  time.  The 
FDIC  does  not  consider  that  it  is 
appropriate  to  give  a  benefit  of  this  kind 
to  some  institutions  but  not  others, 
however.  Accordingly,  the  FDIC 
proposes  to  delay  the  collection  date  for 
all  institutions,  not  just  for  cash-basis 
institutions. 

The  FDIC  further  believes  that  most 
institutions  have  already  prepared  to 
comply  with  the  direct-debit 
procedures,  and  would  suffer  no 
procedural  disadvantage  from  the 
proposed  delay  in  the  collection  date. 
The  FDIC  would  collect  the  January  1 
payment  in  the  same  manner  as  under 
the  existing  regulation. 

b.  Prepaying  First  Payments 

The  FDIC  recognizes,  however,  that 
some  institutions  may  prefer  the 
existing  payment  schedule, 
notwithstanding  the  fact  that  they 
would  be  making  five  payments  during 
1995.  The  proposed  rule  accommodates 
these  institutions.  Under  the  proposed 
rule,  an  institution  would  be  able  to 
elect  to  prepay  its  first  payment  for  any 
year. 

The  FDIC  would  collect  prepayments 
by  electronically  debiting  prepaying 
institutions'  accoimts,  just  as  the  FDIC 
collects  other  quarterly  assessment 
pajmients.  The  collection  date  for  the 
prepayments  would  be  December  30  of 
the  prior  year  (or,  if  December  30  is  not 
a  business  day,  the  preceding  business 
day). 

An  institution  could  prepay  either  the 
amount  of  the  first  payment  or  twice 
that  amount.  The  doubled  amount 
represents  an  approximation  of  the 
entire  amoimt  due  for  the  first 


semiaimual  period.  The  approximation 
is  not  intended  to  be  exact.  Growing 
institutions  would  ordinarily  owe  an 
additional  amount  on  the  next  quarterly 
collection  date;  shrinking  institutions 
would  ordinarily  receive  a  credit  for  the 
overpayment. 

In  order  to  elect  to  prepay  the  first 
payment  for  a  given  year,  an  institution 
would  have  to  file  a  certification  to  that 
effect  by  the  preceding  November  1.  The 
prepayment  election  would  be  effective 
with  respect  to  the  first  pajmient  for  the 
upcoming  year  and  for  all  years 
thereafter. 

The  institution  would  have  to 
complete  a  pre-printed  form  supplied  by 
the  FDIC  to  make  the  certification.  The 
FDIC's  Division  of  Finance  would  make 
pre-printed  forms  available  for  this 
purpose.  The  institution's  chief 
financial  officer,  or  an  officer  designated 
by  the  institution's  board  of  directors, 
would  have  to  sign  the  form. 

An  institution  would  certify  that  it 
would  pay  its  first  assessment  in 
accordance  with  the  prepayment 
procedure.  The  institution  would  also 
speciiy  whether  it  would  prepay  the 
invoiced  amount  or  double  that  amount. 

An  institution  could  terminate  its 
election  of  the  prepayment  option  in  the 
same  way  as  it  made  the  election:  by 
certifying  that  it  was  terminating  the 
election  for  an  upcoming  year.  As  in  the 
case  of  the  original  election,  the 
institution  would  have  to  use  a  pre- 
printed form  supplied  by  the  FDIC  to 
make  the  certification,  and  would  have 
to  file  the  form  by  November  1  of  the 
prior  year.  The  institution  would  then 
revert  to  the  regular  payment  schedule 
for  the  upcoming  year  and  for  all  future 
years. 

An  institution  that  terminated  an 
election  could  make  a  new  election.  An 
institution  could  even  terminate  one 
election  and  make  a  new  election  for  the 
same  semiannual  period — e.g.,  for  the 
purpose  of  changing  the  amount  of  a 
prepayment — if  the  institution  filed 
both  certifications  by  the  November  1 
deadline. 

The  proposed  rule  does  not 
contemplate  that  the  FDIC  would  pay 
interest  on  prepaid  assessments. 

The  FDICf  believes  that  it  is 
appropriate  to  allow  the  prepayment 
option  for  two  reasons.  The  FDIC 
recognizes  that  institutions  that  keep 
their  books  on  an  accrual  basis  are  not 
materially  harmed  by  having  to  pay  five 
quarters'  worth  of  assessments  in  1995. 
(By  the  same  token,  these  institutions 
are  not  materially  harmed  by  delaying 
the  collection  date  from  December  to 
January.) 

Some  of  these  institutions  may  prefer 
to  prepay  some  or  all  of  their  first 
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semiannual  assessments  for  their  own 
business  reasons.  The  FDIC  further 
recognizes  that  institutions  may  have 
arranged  their  afiiairs  in  the  expectation 
that  the  first  payment  for  1996  will  be 
due  in  1995.  "Hie  FDIC  is  providing  the 
prepayment  option  in  ordw  to  enable 
these  institutions  to  avoid  unnecessary 
disruption  and  financial  disadvantage. 

2.  Interest  on  Underpaid  and  Overpaid 
Assessments 

The  FDIC  is  proposing  to  replace  the 
interest  rate  that  is  appUed  to  underpaid 
assessments  and  overpaid  assessments. 
The  current  rate  is  the  TFRM  rate 
(which  is  now  5.00%  per  annum), 
which  is  compounded  annually.  The 
FIMC  would  replace  this  rate  with  a 
more  market-sensitive  rate:  the  coupon 
equivalent  rate  set  on  the  3-month 
Treasury  bill  at  the  last  auction  held  by 
the  U.S.  Treasxury  Department  before  the 
start  of  the  quarter.  Interest  would  be 
compoimded  as  of  the  first  day  of  each 
subMquent  quarter.  Currently,  this  rate 
is  5.51%  per  annum  (see  below). 

Under  me  current  regulation,  interest 
begins  to  run  on  the  day  after  collection 
date  and  continues  to  run  through  the 
day  on  which  the  debt  is  paid.  If  the 
new  collection  schedule  were  adopted, 
the  collection  date  for  the  first  quarterly 
payment  for  1996  would  be  )anuary  2. 
Interest  on  any  overpayments  or 
underpayments  due  on  that  date  would 
begn  to  run  on  January  3. ' 

The  next  collection  date  is  March  29 
(March  30  being  a  Saturday).  The  FDIC 
would  ordinarily  collect  or  repay  the 
full  amount  of  the  overpayment  or 
underpayment  (plus  interest)  on  that 
date  by  adjusting  the  payment  then  due. 
Accordingly,  interest  on  the 
overpayment  or  imderpayment  would 
run  through  March  29. 

The  initial  interest  rate  would  be  the 
rate  for  the  quarter  for  which  (but  not 
generally  in  which)  the  payment  would 
be  made.  The  collection  date  for  the  first 
quarter  wotdd  be  January  2,  which  falls 
within  that  quarter.  But  the  collection 
dates  for  the  second,  third,  and  fourth 
calendar  quarters  are  March  30,  Jime  30, 
and  September  30,  respectively;  if  the 
regularly  scheduled  collection  date  faUs 
on  a  weekend  or  hoUday,  the  collection 


'  Even  in  the  case  of  prepaying  institutions,  the 
amounts  to  be  collected  from  the  institutions  would 
not  be  due  until  the  regular  oollection  date. 
Accordingly,  interest  on  overpayments  and 
underpayments  would  begin  to  run  from  the  regular 
collection  date,  not  the  prepayment  date. 

Furthermore,  as  noted  above,  the  proposed  rule 
does  not  contemplate  that  the  FDIC  would  pay 
'  interest  on  prepaid  assessments.  In  particular,  if  an 
institution  elected  to  prepay  double  the  amount  of 
a  first  payment,  the  doubled  amount  would  not  be 
regarded  as  an  "overpayment,"  and  the  FDIC  would 
not  pay  interest  on  the  extra  amount  so  paid. 


date  is  the  preceding  business  day.  Each 
of  these  coUection  dates  falls  in  the 
quarter  preceding  the  quarter  for  which 
the  payment  is  due.  Nevertheless,  the 
initial  interest  rates  on  any 
underpayments  or  overpayments  of 
payments  due  on  these  dates  would  be 
the  rates  for  the  second,  third,  and 
fourth  quarters,  respectively. 

This  initial  interest  rate  on  an 
overpayment  or  imderpayment  would 
apply  to  the  amoimt  in  question  for  the 
entire  interval  running  from  the  day 
after  the  coUection  date  through  the  end 
of  the  quarter,  or  until  the  overpayment 
or  underpayment  were  discharged, 
whidiever  came  first.  The  FDIC  would 
redetermine  the  rate  at  the  beginning  of 
each  quarter.  If  any  portion  of  the 
overpayment  or  imderpayment 
(including  interest)  remained 
outstanding  at  that  time,  the  FDIC 
would  apply  the  new  quarter's  rate  to 
the  outstanding  amount,  begiiming  on 
the  first  day  of  the  new  quarter. 

If  the  proposed  rate  had  been  in  efiiect 
for  the  third  quarter  in  1995,  the  FDIC 
would  have  computed  interest  on  an 
overpayment  or  imderpayment  of  an 
amount  due  for  that  quarter  as  follows: 

The  FDIC  would  have  based  the  rate  on  the 
average  rate  for  the  3-month  Treasury  bill  set 
at  the  June  26, 1995,  auction  (settling  on  June 
29. 1995).  On  a  bank  discount  rate  basis  (360- 
day  year  with  no  compounding),  the  auction 
resulted  in  a  5.35%  average  rate.  This 
converts  to  a  coupon  equivalent  rate  of 
5.51%  according  to  the  United  States 
Treasury  Department. 

Jime  30  is  the  collection  date.  On  the 
following  day  Quly  1)  the  FDIC  would  have 
begun  to  apply  the  5.51%  rate  to 
overpayments  or  underpayments  collected  on 
June  30.  The  outstanding  amount  would 
ordinarily  be  repaid  on  the  next  collection 
day,  which  Mis  on  September  29  (September 
30  being  a  Saturday). 

A  $1  million  overpayment  collected  on 
Jime  30  and  refunded  on  September  29 
would  have  generated  91  days  of  interest: 
(91/366)  X  .0551  x  $1,000,000  =  $13,699.73.* 

The  FDIC  is  proposing  to  adopt  the 
new  rate  because  the  new  rate  more 
closely  approximates  the  opportunity 
cost  of  money  both  for  the  institution 
and  for  the  FDIC.  If  an  institution  were 
to  overpay  its  assessment,  the  FDIC 
would  return  to  the  institution  the 
benefit  that  the  institution  would  have 
been  able  to  obtain  by  investing  the 
excess  amount.  Conversely,  if  an 
institution  were  to  underpay  its 
assessment,  the  institution  would  have 
to  restore  to  its  fund — the  Bank 
Insurance  Fund  (BIF)  or  the  Savings 
Association  Insurance  Fund  (SAIF) — the 


2  The  third  calendar  quarter  in  1995  falls  within 
the  leapyear  cycle  tliat  begins  on  March  1, 1995, 
and  ends  on  February  29. 1996. 


economic  value  of  the  interest  that  the 
fund  would  otherwise  have  earned. 

The  FDIC  would  apply  the  new  rate 
(and  the  quarterly  compounding) 
prospectively,  not  retroactively.  The 
FDIC  would  apply  the  new  rate  to 
payments  due  for  the  first  quarter  of 
1996  and  thereafter,  and  to  any 
outstanding  amounts  owed  to  or  by  the 
FDIC  on  and  after  January  1 ,  1996.  For 
amounts  owed  to  or  by  the  FDIC  during 
intervals  prior  to  January  1, 1996,  the 
FDIC  would  continue  to  apply  the  then- 
current  TFRM  rate  (and  the  annual 
compounding)  for  those  intervals. 

C  Effect  on  the  Insurance  Funds 

1.  The  Payment  Schedule 

The  proposed  shift' in  the  collection 
date  is  not  expected  to  have  any 
substantial  adverse  impact  on  the 
insurance  funds. 

In  the  case  of  the  BIF,  the  maximum 
amoimt  of  the  interest  foregone  as  a 
result  of  delaying  the  collection  is  not 
expected  to  exceed  $600,000.  The  actual 
amoimt  of  the  foregone  interest  is  likely 
to  be  considerably  less,  as  many  BIF 
membera  can  be  expected  to  take 
advantage  of  the  prepayment  election. 
Accordingly,  the  FDIC  considers  that 
the  BIF  would  not  suffer  any  material 
harm  by  the  loss  of  this  revenue. 

In  the  case  of  the  SAIF,  the  foregone 
interest  is  not  expected  to  exceed 
$108,000.  Here  again,  the  actual  amount 
is  likely  to  be  considerably  less.  While 
this  sum  is  not  insubstantial,  the  FDIC 
believes  that  its  loss  would  not 
materially  harm  the  SAIF  under  current 
conditions,  and  would  not  impede  the 
SAIF's  progress  toward  recapitalization. 

2.  Interest  on  Underpaid  and  Overpaid 
Assessments 

The  change  from  the  TFRM  rate  to  the 
new  rate  is  not  expected  to  have  any 
material  impact  on  either  the  BIF  or  the 
SAIF.  The  net  yearly  amount  routinely 
subject  to  the  interest  rate — ^that  is,  the 
net  of  the  amounts  that  institutions 
routinely  overpay,  minus  the  amounts 
they  routinely  underpay — is 
approximately  $2,000,000  per  year  in 
the  aggregate  for  both  funds.  This 
amount  represents  a  net  overpayment.  It 
is  outstanding  for  60  days  bn  average; 
accordingly,  at  the  current  TFRM  rate, 
the  FDIC  ordinarily  pays  out  a  net 
annual  amoimt  of  approximately 
$16,000  in  interest.  Under  the  proposed 
new  rate,  the  FDIC  would  pay  out 
approximately  $18,000  yearly — for  a  net 
change  to  the  funds  of  just  $2,000. 


D.  Assessment  of  the  Reporting  or 
Recordkeeping  Requirements 

1.  The  Payment  Schedule 

The  FDIC  considers  that  the  proposed 
rule's  reporting  or  recordkeeping 
requirements  would  be  minimal.  The 
proposed  rule  does  not  compel  any 
institution  to  create  or  maintain  new 
records.  It  merely  delays  the  collection 
date  for  the  first  payment  of  each  year," 
without  changing  the  procedures  that 
institutions  must  follow  in  order  to 
make  that  payment. 

Some  institutions  may  take  a  different 
view,  however.  They  may  consider  that 
they  have  already  taken  all  the  steps 
necessary  to  make  a  December  payment, 
and  yet  must  now  do  something  more — 
namely,  file  the  certification — in  order 
to  make  that  payment. 

The  FDIC  believes,  however,  that  the 
burden  of  the  one-time  filing  would  be 
so  small  as  to  be  immaterial.  The 
proposed  rule  would  not  require  the 
institution  to  retain  the  form,  or  to  file 
a  new  certification  each  year,  or  to  keep 
any  other  new  records. 

2.  Interest  on  Underpaid  and  Overpaid 
Assessments 

The  changes  in  the  interest  rate  would 
have  no  effect  on  the  reporting  or 
recordkeeping  requirements  of  insured 
institutions. 

E.  Effect  on  Competition 

The  proposed  regulation  is  not 
expected  to  have  any  effect  on 
competition  among  insured  depository 
institutions. 

F.  Relationship  of  the  Proposed 
Regulation  to  Other  Government 
Regulations 

The  proposed  regulation  is  not 
expected  to  have  any  impact  on  other 
government  regulations. 

G.  Cost-Benefit  Analysis 

1.  The  Payment  Schedule 

The  FDIC  believes  that  the  proposed 
regulation  would  not  impose  any  new 
costs  on  non-electing  institutions.  On 
the  contrary,  it  would  benefit  them  by 
allovtring  them  to  retain  the  use  of  their 
funds  for  an  extra  interval.  The  proposal 
would  provide  a  special  benefit  to  cash- 
basis  institutions  by  eliminating  an 
expense  they  would  othenvise  have 
sustained  in  1995. 

In  the  case  of  electing  institutions,  the 
proposed  regulation  would  also  provide 
significant  benefits.  The  FDIC  befieves 
that  institutions  vdll  elect  to  prepay 
their  first  payments  only  if  doing  so  is 
advantageous  to  them.  The  proposed 
rule  would  allow  all  institutions  to  earn 
extra  interest:  Accordingly,  at  a 


minimum,  an  institution  would  have  to 
expect  to  derive  an  even  greater  benefit 
from  electing  the  prepayment  option. 
On  the  other  hand,  the  only  costs 
incurred  by  electing  institutions  are  the 
costs  of  signing  and  submitting  the 
certification.  The  FDIC  considers  that 
those  costs  are  not  likely  to  be 
significant. 

2.  Interest  on  Underpaid  and  Overpaid 
Assessments  - 

The  change  from  the  TFRM  rate  to  the 
proposed  new  rate  would  likewise 
impose  minimal  costs  on  institutions. 
The  net  amount  at  issue  would  not  be 
material  in  the  aggregate.  For  any 
particular  institution,  the  net  effect  of 
the  change  would  be  impossible  to 
predict,  because  the  relationship 
between  the  TFRM  rate  and  the 
proposed  rate  varies  fit>m  one  interval  to 
another. 

Accordingly,  the  FDIC  believes  that 
the  benefits  of  the  proposed  rule  would 
likely  outweigh  any  costs  it  might 
impose. 

H.  Other  Approaches  Considered 

1.  Retaining  the  Status  Quo 

a.  The  Payment  Schedule 

In  developing  the  proposal,  the  FDIC 
has  considered  whether  it  would  be 
advisable  to  retain  the  current  schedule 
without  change. 

As  noted  above,  however,  the  FDIC 
recognizes  that  it  is  responsible  for 
establishing  the  E)ecember  1995 
collection  date.  The  FDIC  further 
recognizes  that  requiring  institutions  to 
make  a  payment  on  that  date  could 
adversely  affect  institutions  that  keep 
their  financial  records  and  make  their 
financial  reports  on  a  cash  basis.  The 
FDIC  beUeves  that,  if  it  can  mitigate 
harm  of  this  kind  by  modifying  its 
regulations,  it  should  make  every  effort 
to  do  so. 

b.  Interest  on  Underpaid  and  Overpaid 
Assessments 

The  FDIC  also  considered  whether  it 
would  be  desirable  to  retain  the  TFRM 
rate  without  change.  The  FDIC  beUeved, 
however,  that  the  rigidities  and  delays 
inherent  in  the  TFRM  rate  miUtated 
against  retaining  this  interest-rate 
standard. 

2.  Alternative  Proposal 

a.  The  Payment  Schedule 

The  FDIC  has  also  considered  an 
alternative  proposal:  retaining  the 
current  payment  schedule,  while  giving 
cash-basis  institutions  the  option  of 
electing  to  defer  their  first  payment 
until  January. 


The  alternative  proposal  would  have 
focused  narrowly  on  the  one-Ume 
disadvantage  that  cash-basis  institutions 
would  suffer  in  1995.  and  would  have 
aimed  at  protecting  those  institutions 
against  that  disadvantage.  Accordingly, 
the  FDIC  would  not  have  offered  the 
deferred-payment  option  to  non-cash- 
basis  institutions,  and  would  not  have 
offered  the  option  to  cash-basis 
institutions  after  1995. 

Institutions  that  exercised  the  option 
by  November  1, 1995,  would  have  made 
their  first  payment  for  1996  on  the  first 
business  day  following  January  1, 1996, 
and  would  have  continued  thereafter  to 
make  the  first  payment  on  the  first 
business  day  of  the  year.  Institutions 
that  failed  to  exercise  the  option  by 
November  1, 1995,  would  have  had  to 
make  all  their  payments  according  to 
the  regular  payment  schedule. 

After  an  institution  had  made  the 
election,  the  institution  could  have 
terminated  the  election — ^thereby 
reverting  to  the  regular  payment 
schedule — ^by  so  certifying  to  the  FDIC 
in  writing.  For  the  termination  to  be 
effective  for  a  given  year,  the  institution 
would  have  had  to  provide  the 
certification  to  that  effect  to  the  FDIC  no 
later  than  November  1  of  the  prior  year. 
The  termination  would  have  been 
permanent.  The  FDIC  would  not  have 
charged  interest  on  the  delayed 
pa\^ents. 

The  FDIC  has  chosen  to  issue  the 
proposed  rule,  rather  than  the 
alternative  proposal,  for  two  reasons. 
First,  the  FDIC  expects  that  the 
approach  set  forth  in  the  proposed  rule 
would  be  more  evenhanded:  all 
institutions  would  have  the  benefit  of 
the  later  collection  date,  and  all  would 
have  an  equal  opportunity  to  earn 
additional  interest  on  their  funds. 
Second,  the  proposed  rule  would 
provide  greater  flexibility  to  all 
institutions  to  plan  the  timing  of  their 
expenses. 

b.  Interest  on  Underpaid  and  Overpaid 
Assessments 

The  FDIC  also  considered  proposing 
to  replace  the  single  TFRM  rate  with  a 
pair  of  rates:  namely,  the  composite 
yield  at  market  of  the  BIF  and  SAIF 
portfoUos.  respectively.  These  rates 
would  have  been  determined 
retrospectively,  because  they  are 
generated  by  looking  at  the  interest  that 
the  portfolios  actually  earned.  For  the 
second  quarter  of  1995,  the  rates  would 
have  been  5.70%  for  the  BIF  and  5.61% 
for  the  SAIF. 

The  FDIC  would  have  proposed  the 
"composite  yield  at  market"  rate  on  the 
theory  that  such  a  rate  would  represent 
the  FDIC's  actual  benefits  (or  costs)  from 
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the  overcoUection  (or  undercollection) 
of  assessments.  If  an  institution  were  to 
overpay  its  assessment,  the  FDIC  would 
return  to  the  institution  every  bit  of  the 
benefit  that  the  FDIC  had  received  from 
the  overpayment.  Conversely,  if  an 
institution  were  to  underpay  its 
assessment,  it  would  be  obUged  to 
restore  to  its  fund  the  economic  value  of 
the  interest  the  fund  would  otherwise 
have  earned,  and  the  fund  would  be 
made  whole. 

The  FDIC  has  chosen  to  propose  the 
new  rate,  rather  than  the  "composite 
yield  at  market"  rate,  for  two  reasons. 
First,  the  new  rate  is  based  on  a 
pubUshed  rate,  not  on  proprietary 
information,  and  accordingly  is  easier 
for  people  in  the  private  sector  to 
determine.  Second,  the  new  rate  is 
intended  to  approximate  the  market 
value  of  the  funds — that  is,  the  interest 
that  an  institution  earned  or  could  have 
earned  by  investing  the  funds — rather 
than  the  vagaries  of  the  investment 
portfolios  of  the  BIF  and  the  SAIF. 

L  Effective  Date 

1.  The  Payment  Schedule 

The  FDIC  proposes  to  make  the 
revisions  to  the  payment  schedule 
effective  upon  adoption  by  the  Board  of 
Directors.  The  FDIC  considers  that  the 
new  payment  schedule  would  "relieve  a 
restriction"  within  the  meaning  of  5 
U.S.C.  553(d)(1),  because  it  would  delay 
the  date  on  which  the  FDIC  would 
regularly  collect  the  first  payments,  and 
would  thereby  allow  institutions  to 
retain  their  funds  for  an  extra  interval. 
More  to  the  point,  the  FDIC  beUeves  that 
there  would  be  "good  cause"  to  make 
this  aspect  of  the  final  rule  effective 
upon  adoption  because  institutions 
should  have  as  much  time  as  possible  to 
adjust  to  the  new  collection  schedule 
and  to  decide  whether  to  take  advantage 
of  the  election  option  provided  by  the 
rule.  Accordingly,  the  FDIC  proposes  to 
make  the  revisions  to  the  payment 
schedule  effective  at  once,  rather  than 
delay  the  effective  date  for  30  days,  see 
5  U.S.C.  553(d),  or  wait  until  the  first 
day  of  the  following  calendar  quarter, 
see  12  U.S.C.  4802Cb). 

2.  Interest  on  Underpaid  and  Overpaid 
Assessments 

The  FDIC  proposes  to  make  the 
revision  of  the  interest  rate  effective  30 
days  alter  publication  of  the  final  rule 
in  the  Federal  Register.  Ordinarily,  the 
proposed  effective  date  of  the  final  rule 
would  be  October  1. 1995,  the  first  day 
of  the  calendar  quarter  that  begins  on  or 
after  the  expected  date  of  publication  of 
the  final  rule.  Id.  But  the  Administrative 
Procedure  Act  requires  a  30-day  waiting 


period  between  the  publication  of  a 
final  rule  and  its  effective  date.  5  U.S.C. 
553(d).  Accordingly,  the  proposed 
effective  date  of  the  final  rule  must  be 
deferred  to  the  end  of  the  waiting 
period.  See  12  U.S.C.  4802(b)(1)(C). 

J.  Paperwork  Reduction  Act 

The  proposed  rule  provides  that,  if 
institutions  wish  to  elect  the  option  of 
prepaying  their  first  payments,  they 
must  file  a  written  certification  to  that 
effiect  with  the  FDIC  in  advance,  and  do 
so  on  a  form  provided  by  the  FDIC. 
Institutions  would  certify  that  they 
intended  to  take  advantage  of  the 
prepayment  procediue,  and  also  report 
whether  they  wished  to  prepay  the 
amount  due  for  the  first  payment  or 
double  that  amount. 

By  requiring  institutions  to  provide 
information  regarding  the  amount  to  be 
prepaid,  the  FDIC  is  engaging  in  a  new 
"collection  of  information."  The 
collection  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  Comments 
regarding  the  accuracy  of  the  burden 
estimate,  and  suggestions  for  reducing 
the  burden,  should  be  addressed  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (3064- 
0057),  Washington,  D.C.  20503,  with 
copies  of  such  comments  sent  to  Steven 
F.  Hanft,  Assistant  Executive  Secretary 
(Administration],  Federal  Deposit 
Insurance  Corporation,  Room  F-400, 
550  17th  St..  N.W..  Washington.  D.C. 
20429. 

Institutions  that  wish  to  terminate  the 
election  must  so  certify  to  the  FDIC  in 
writing  in  advance,  using  a  form 
provided  by  the  FDIC.  Certifications  of 
this  kind  do  not  constitute 
"information"  within  the  meaning  of 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  however,  as 
they  merely  identify  the  institutions. 

The  FDIC  estimates  that 
approximately  500  institutions  are 
likely  to  elect  the  prepayment  option  in 
1995,  the  initial  year  that  it  is  offered. 
Thereafter,  the  same  number  of 
institutions  are  likely  to  elect  the 
prepayment  option  and/or  terminate  the 
election. 

The  estimated  aimual  reporting 
burden  for  the  collection  of  information 
requirement  in  this  proposed  rule  is 
siumnarized  as  follows: 

Approximate  Number  of  Respondents:  500. 
Number  of  Res{x>nses  per  Resp)ondent:  1. 
Total  Approximate  Annual  Responses:  500. 
Average  Time  per  Response:  15  minutes. 
Total  Average  Annual  Burden  Hours:  125. 


K.  Regulatory  Flexibility  Act 

The  Board  hereby  certifies  that  the 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  The 
proposal  yvould  mitigate  a  cost  incurred 
by  certain  smaller  entities — namely, 
cash-basis  depository  institutions— that 
arises  from  the  one-time  shift  from  the 
semiannual  assessment  process  to  the 
new  quarterly  assessment  schedule.  The 
proposal  furtiier  confers  a  benefit  on  all 
institutions  (including  smaller 
institutions)  by  allowing  them  to  earn 
interest  on  their  funds  for  an  additional 
interval. 

To  the  extent  that  an  institution  might 
incur  a  cost  in  connection  with 
preparing  and  submitting  the  paperwork 
necessary  to  make  the  election,  the  FDIC 
believes  that  the  cost  would  be  minimal, 
and  would  be  far  outweighed  by  the 
resulting  benefit.  In  any  case,  each 
institution's  decision  to  make  the 
election  would  be  purely  voluntary:  the 
proposed  rule  would  not  compel  an 
institution  to  accept  any  cost  of  this 
kind. 

L.  Request  for  Comment 

The  FDIC  requests  comments  on  all 
aspects  of  the  proposal.  In  particular, 
the  FDIC  asks  for  comment  on  the 
following  matters:  the  extent  to  which 
institutions  expect  to  avail  themselves 
of  the  prepayment  option;  the  amounts 
they  regidarly  expect  to  prepay;  the 
magnitude  of  the  burden  that  would  be 
imposed  by  the  FDIC's  proposed 
procedures  for  electing  the  prepayment 
option;  whether  it  would  be  more 
appropriate  to  require  institutions  to  re- 
elect the  pre-payment  option  each  year, 
the  likelihood  that  prepaying 
institutions  will  seek  to  revert  to  the 
regular  collection  schedule;  the 
advisabihty  of  replacing  the  TFRM  rate 
with  the  new  rate,  and  the 
appropriateness  of  the  new  rate;  and  the 
relative  desirability  of  the  status  quo 
and  of  the  alternative  proposal. 

The  FDIC's  Board  of  Directors  has 
determined  that  it  is  appropriate  to 
receive  comments  for  a  period  of  30 
days  rather  than  60  days.  The  Board 
considers  that  the  shorter  comment 
period  is  necessary  in  order  to 
implement  the  proposal  within  the 
available  time-frame. 

List  of  Sub)ects  in  12  CFR  Part  327 

Bank  deposit  insurance,  Banks, 
banking.  Freedom  of  information. 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 

For  the  reasons  stated  in  the 
preamble,  the  Board  of  Directors  of  the 


FDIC  proposes  to  amend  12  CFR  Part 
327  as  follows: 

PART  327— ASSESSMENTS 

1.  The  authority  citation  for  part  327 
continues  to  read  as  follows: 

AuOiority:  12  U.S.C.  1441, 1441b,  1817- 
1819. 

2.  Section  327.3  is  amended  by 
revising  paragraphs  (c)(2),  (e),  and  (f) 
and  by  adding  paragraph  (c)(3)  to  read 
as  follows: 

f  327.3    Payment  of  semiannual 
assessments. 

•        •        *       •       * 

(c)*  •  • 
(D*  *  * 

(2)  Payment  date  and  manner.  The 
Corporation  will  cause  the  amoimt 
stated  in  the  appUcable  invoice  to  be 
directly  debited  on  the  following  dates 
from  the  deposit  accoimt  designated  by 
the  insured  depository  institution  for 
that  purpose: 

(i)  In  the  case  of  the  first  quarterly 
assessment  payment  for  a  semiannual 
period  that  begins  on  January  1,  on  the 
first  business  day  of  the  semiannual 
period,  except  as  provided  in  paragraph 
(c)(3)  of  this  section;  and 

(ii)  In  the  case  of  the  first  quarterly 
assessment  pa)maent  for  a  se 
(3)semiannual  period  that  begins  on  July 
1,  on  the  preceding  June  30. 

(3)  Prepayments,  (i)  An  insiued 
depository  institution  may  elect  to 
prepay  the  first  quarterly  payment  for  a 
semiannual  period  that  begins  on 
January  1.  An  institution  may  elect  to 
prepay  either  the  amount  of  the  first 
quarterly  payment  due  for  a  semiannual 
period  that  begins  on  January  1,  or  twice 
that  amoimt. 

(ii)  In  order  to  elect  the  prepayment 
option  with  respect  to  a  ciurent 
semiaimual  period,  an  institution  must 
so  certify  in  writing  to  the  Corporation 
no  later  than  November  1  of  the  prior 
year.  The  prepayment  certification  shall 
be  made  on  a  pre-printed  form  provided 
by  the  Corporation.  The  form  shall  be 
signed  by  the  institution's  chief 
financial  officer  or  such  other  officer  as 
the  institution's  board  of  directors  may 
designate  for  that  purpose.  The  form 
shall  be  sent  to  the  attention  of  the  Chief 
of  the  Assessment  Operations  Section  of 
the  Corporation's  Division  of  Finance. 
An  institution  may  obtain  the  form  from 
the  Corporation's  Division  of  Finance. 
The  prepayment  certification  shall 
indicate  whether  the  institution  will 
prepay  the  first  quarterly  payment  for 
the  current  semiannual  period  or  twice 
that  amount.  The  election  shall  be 
effective  with  respect  to  the  current 


semiannual  period  and  thereafter,  imtil 
terminated. 

(iii)  An  insured  depository  institution 
may  terminate  its  election  of  the 
prepayment  option,  and  revert  to  the 
regular  payment  schedule.  In  order  to 
terminate  the  election  with  respect  to  a 
current  semiannual  period,  an 
institution  must  so  certify  in  writing  to 
the  Corporation  no  later  than  November 
1  of  the  prior  year.  The  termination 
certification  shall  be^ade  on  a  pre- 
printed form  provided  by  the 
Corporation.  The  form  shall  be  signed 
by  the  institution's  chief  financial 
officer  or  such  other  officer  as  the 
institution's  board  of  directors  may 
designate  for  that  purpose.  The  form 
shall  be  sent  to  the  attention  of  the  Chief 
of  the  Assessment  Operations  Section  of 
the  Corporation's  Division  of  Finance. 
An  institution  may  obtain  the  form  from 
the  Corporation's  Division  of  Finance. 
The  termination  shall  be  permanent, 
except  that  an  institution  that  has 
terminated  an  election  may  make  a  new 
election. 

(iv)  If  an  insured  depository 
institution  elects  the  prepayment 
option,  the  Corporation  will  cause  the 
amoimt  indicated  in  the  prepayment 
certification  to  be  directly  debited  on 
December  30  of  the  year  prior  to  the 
ciurent  semiannual  period  from  the 
deposit  account  designated  by  the 
insiued  depository  institution  for  that 
purpose. 
*        *        •        •        • 

(e)  Necessary  action,  sufficient 
funding  by  institution.  Each  insured 
depository  institution  shall  take  all 
actions  necessary  to  allow  the 
Corporation  to  debit  assessments  from 
the  insured  depository  institution's 
designated  deposit  account  and,  prior  to 
each  payment  date  indicated  in 
paragraphs  (c)(2),  (c)(3)(iv),  and  (d)(2)  of 
this  section,  shall  ensure  that  funds  in 
an  amount  at  least  equal  to  the  invoiced 
amount  or,  in  the  case  of  a  prepayment 
pursuant  to  paragraph  (c)(3)(iv)  of  this 
section,  the  amount  indicated  in  the 
prepayment  certification  are  available  in 
the  designated  account  for  direct  debit 
by  the  Corporation.  Failure  to  take  any 
such  action  or  to  provide  such  funding 
of  the  account  shall  be  deemed  to 
constitute  nonpayment  of  the 
assessment. 

(f)  Business  days.  If  a  payment  date 
specified  in  paragraph  (c)(2)(ii), 
(c)(3)(iv),  or  (d)(2)  of  this  section  falls  on 
a  date  that  is  not  a  business  day,  the 
applicable  date  shall  be  the  previous 
business  day. 
***** 

3.  Section  327.7  is  amended  by 
revising  paragraphs  (a)(2),  (a)(3),  and  (b) 


and  adding  paragraph  (c)  to  read  as 
follows: 

}  327.7    Paymem  of  tnterest  on  assessment 
underpayntsnts  and  ovsrpayntonts. 

(a)  *  *  * 

(2)  Payment  by  Corporation,  (i)  The 
Corporation  will  pay  interest  on  any 
overpayment  by  the  institution  of  its 
assessment. 

(ii)  An  amount  that  an  institution 
prepays  on  its  assessment,  whether  in 
accordance  with  §  327.3(c)  or  otherwise, 
shall  not  be  regarded  as  an  overpayment 
of  an  assessment. 

(3)  Accnial  of  interest.  Interest  shaU 
accrue  under  this  section  from  the  day 
following  the  regular  collection  date,  as 
provided  for  in  §  327.3  (c)(2)  and  (d)(2), 
of  the  quarterly  assessment  amount  that 
was  overpaid  or  underpaid,  through  the 
payment  date  applicable  to  the  quarterly 
assessment  invoice  on  which 
adjustment  is  made  by  the  Corporation 
for  the  underpayment  or  overpayment, 
provided,  however,  that  interest  shall 
not  begin  to  accrue  on  any  oveqiayment 
until  the  day  following  the  date  such 
overpayment  was  received  by  the 
Corporation. 

(b)  Rates  after  December  31, 1995.  On 
and  after  January  1, 1996 — 

(1)  The  interest  rate  for  any  calendar 
quarter  will  be  the  coupon  equivalent 
yield  of  the  average  discoimt  rate  set  on 
the  3-month  Treasury  bill  at  the  last 
auction  held  by  the  United  States 
Treasury  Department  prior  to  the 
commencement  of  the  calendar  quarter; 

(2)  The  initial  interest  rate  to  be 
applied  to  an  overpayment  or 
underpayment  of  an  amount  due  on  a 
regularly  scheduled  collection  date 
(whether  or  not  prepaid)  will  be  the 
interest  rate  for  the  calendar  quarter 
following  the  last  auction  held  by  the 
United  States  Treasury  Department 
immediately  prior  to  that  collection 
date;  and 

(3)  The  interest  rate  to  be  appUed 
during  any  subsequent  calendar  quarter 
to  the  outstanding  balance  (including 
interest  thereon)  owed  to  or  by  the 
insured  depository  institution  for 
assessments  will  be  the  interest  rate  for 
such  calendar  quarter  and  will  begin  on 
the  first  day  of  such  calendar  quarter. 

(c)  Rates  prior  to  January  1,  1996. 
Through  December  31, 1995— 

(1)  The  interest  rate  will  be  the  United 
States  Treasury  Department's  current 
value  of  funds  rate  which  is  issued 
under  the  Treasury  Fiscal  Requirements 
Manual  (TFRM  rate)  and  published  in 
the  Federal  Register; 

(2)  The  interest  will  be  calculated 
based  on  the  rate  issued  under  the 
TFRM  for  each  applicable  period  and 
compounded  annually; 
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(3)  For  the  initial  year,  the  rate  will  be 
applied  to  the  gross  amount  of  the 
underpayment  or  overpayment;  and 

(4)  For  each  additional  year  or  portion 
thereof,  the  rate  will  be  applied  to  the 
net  amoimt  of  the  underpayment  or 
overpayment  after  that  amount  has  been 
reduced  by  the  assessment  credit,  if  any, 
for  the  year. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  D.C  this  3d  day  of 
August,  1995. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
[FR  Doc.  95-19696  Filed  8-9-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docltet  No.  95-NM-75-nAD] 

Airworthiness  Directives;  Beech  lAodei 
400A  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Beech  Model  400A  airplanes. 
This  proposal  would  require  an 
inspection  to  verify  if  the  securing  rivet 
is  installed  on  the  rod  end  of  the  control 
push  rods  of  the  spoiler  flight  control 
system,  an  inspection  to  verify  if  the  jam 
nut  is  seciu^  on  the  opposite  end  of  the 
rod  end,  and  repair  of  any  discrepancy. 
This  proposal  is  prompted  by  a  report 
of  loss  of  roll  control  on  the  co-pilot's 
control  wheel  shortly  after  takeoff  due 
to  a  rivet  missing  from  the  control  push 
rod.  The  actions  specified  by  the 
proposed  AD  are  intended  to  ensure  that 
the  push  rod  rivets  are  installed. 
Missing  control  push  rod  rivets  could 
result  in  the  disengagement  of  the  push 
rod  end  from  the  push  rod  tube;  this 
could  lead  to  loss  of  roll  control  and 
subsequent  reduced  controllabiUty  of 
the  airplane  after  takeoff. 
DATES:  Comments  must  be  received  by 
September  19, 1995. 
ADDRESSES:  Submit  comments  in 
triphcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
75-AD,  1601  Lind  Avenue  SW.,  Ronton, 
Washington  98055-4056.  Comments 
may  be  inspected  at  this  location 


between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Beech  Aircraft  Corporation,  Commercial 
Service  Department,  P.O.  Box  85, 
Wichita.  Kansas  67201-0085.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Ronton, 
Washington;  or  at  the  FAA,  Wichita 
Aircraft  Certificatiflh  Office,  Small 
Airplane  Directorate,  1801  Airport 
Road,  Room  100,  Mid-Continent 
Airport.  Wichita,  Kansas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Engler,  Aerospace  Engineer, 
Airframe  Branch,  ACE-118W,  FAA, 
Wichita  Aircraft  Certification  Office, 
Small  Airplane  Directorate,  1801 
Airport  Road,  Room  100,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone  (316)  946-4122;  fax  (316) 
946-4407. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  qrgiunents  as 
they  may  desire.  Commiuiications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triphcate  to  the  address 
specified  above.  AU  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  Ught 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  vtrishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-75-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 


95-NM-75-AD,  1601  Lind  Avenue  SW., 
Ronton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report  of  loss 
of  roll  control  on  the  co-pilot's  control 
wheel  on  a  Beech  Model  400A  airplane 
shortly  after  takeoff.  Investigation 
revealed  that  the  rod  end  of  the  control 
push  rod  of  the  co-pilot's  spoiler  flight 
control  system  had  disengaged  from  the 
threaded  end  of  the  push  rod  tube  at  the 
center  bellcrank.  Further  investigation 
revealed  that  a  rivet  was  missing  from 
both  the  pilot's  and  co-pilot's  control 
push  rod;  this  rivet  secures  the  rod  end 
that  is  threaded  onto  the  control  push 
rod.  Additionally,  the  rod  end  on  the 
opposite  end  of  the  control  push  rod 
was  loose.  These  conditions,  if  not 
corrected,  could  result  in  disengagement 
of  the  push  rod  end  from  the  push  rod 
tube.  "This  could  lead  to  reduced 
controllability  of  the  airplane  after 
takeoff. 

The  FAA  has  reviewed  and  approved 
Beechcrafl  Safety  Commimique  400A- 
113,  dated  March  1995,  which  describes 
procedures  for  a  one-time  detailed 
visual  inspection  to  verify  if  the 
securing  rivet  is  installed  on  the  control 
push  rods  of  the  spoiler  flight  control 
system,  and  an  inspection  to  verify  if 
the  jam  nut  is  secure  on  the  opposite 
control  rod  end. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  a  one-time  detailed  visual 
inspection  to  verify  if  the  securing  rivet 
is  installed  on  the  push  rods  of  the 
spoiler  flight  control  system,  and  an 
inspection  to  verify  if  the  jam  nut  is 
secure  on  the  opposite  rod  end.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
safety  communique  described 
previously.  If  any  discrepancy  is  foimd, 
the  repair  would  be  required  to  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misimderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
appUcability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  apphcabiUty  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compUance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
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compUance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  long-standing  requirement 

There  are  approximately  96  Model 
400A  airplanes  of  the  affected  design  in 
the  worldwide  fleet.  The  FAA  estimates 
that  73  airplanes  of  U.S.  registry  would 
be  affected  by  this  proposed  AD,  that  it 
would  take  approximately  8  work  hoiu^ 
per  airplane  to  accompUsh  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $35,040,  or  $480  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accompUsh  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federaUsm  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  EXDT 
Regulatory  Policies  and  Procediu«s  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
prbmulgated,  wiU  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  foUows: 

Autliority:  49  USC  106(g),  40101, 40113, 
44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Beech  Aircraft  Corporation:  Docket  95-NM- 
75- AD. 

Applicability:  Model  400A  airplanes,  serial 
numbers  RK-1  through  RK-96  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  efiect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  controllability  of  the 
airplane  after  takeoff,  accomplish  the 
following: 

(a)  Within  SO  hours  time-in-service  after 
the  effective  date  of  this  AD,  perform  a 
detailed  visual  inspection  to  verify  if  the 
securing  rivet  is  installed  on  the  control  push 
rods  of  the  spoiler  flight  control  system,  and 
an  inspection  to  verify  if  the  jam  nut  is- 
secure  on  the  opposite  rod  end,  in 
accordance  with  Beechcraft  Safety 
Communique  400A-113,  dated  March  1995. 
If  any  discrepancy  is  found,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (ACO).  FAA,  Small 
Airplane  Directorate. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 


21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  Augiist 
4, 1995. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  95-19774  Filed  8-9-95;  8:45  am] 
BILLINQ  CODE  4S10-1>-U 


14  CFR  Part  39 

[Docket  No.  »5-NM-e3-ADI 

Airworthiness  Directives;  Boeing 
Model  747SP  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  EJOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747SP  series 
airplanes.  This  proposal  would  require 
modification  of  the  escape  slide/rait  on 
Door  2  of  the  airplane.  This  proposal  is 
prompted  by  reports  indicating  that  the 
escape  sUde/raft  on  Door  2  deployed 
onto  the  wing  of  the  airplane  and  did 
not  inflate  automatically.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  ensure  that  the  escape  sUde/ 
raft  on  Door  2  inflates  automatically  so 
that  passengers  are  able  to  exit  the 
airplane  through  Door  2  in  the  event  of 
an  emergency  evacuation. 
DATES:  Comments  must  be  received  by 
October  4, 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Admiiustration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
83-AD,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056.  Comments 
may  be  ins{>ected  at  this  location 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
BFGoodrich  Company,  Aircraft 
Evacuation  Systems,  Department  7916, 
Phoenix,  Arizona  85040.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Monica  Nemecek,  Aerospace  Engineer, 
Airft-ame  Branch,  ANM-120S,  FAA. 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue  SW.,  Renton,  Washington 
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98055-4056;  telephone  (206)  227-2773; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Conunimications  shall 
identify  the  Rules  Docket  nimiber  and 
be  submitted  in  tripHcate  to  the  address 
specified  above.  All  conunimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  wiU  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  Ught 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-83-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-83-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that,  during  an  annual  check, 
the  escape  sHde/raft  on  Door  2  of  a 
Boeing  Model  747SP  series  airplane 
deployed  onto  the  wing  of  the  airplane, 
but  did  not  inflate  automatically. 
Investigation  revealed  that  the  firing 
lanyard  was  not  being  pulled  from  the 
regulator  actuator  assembly  because  the 
bottle  and  bottle  pouch  were  trapped  on 
the  wing  by  the  remainder  of  the  sUde/ 
raft  pack  bundle.  This  condition,  if  not 
correded,  could  result  in  the  inabiUty  of 
passengers  to  exit  the  airplane  throu^ 
Door  2  in  the  event  of  an  emergency 
evacuation. 

The  FAA  has  reviewed  and  approved 
BFGoodrich  Service  Bulletin  7A1255- 
25-275,  dated  February  25, 1994,  which 


describes  procedures  for  modification  of 
the  escape  sUde/raft  on  Door  2.  The 
modification  entails  adding  a  foiu-inch 
(10.2  cm)  extension  to  the  bottle  pouch 
hanger,  installing  a  lanyard  lever  (force 
intensifier)  on  the  firing  lanyard,  and 
enhancing  the  packing  instructions  for 
the  unit.  Accomplishment  of  the 
modification  will  provide  more  reliable 
automatic  inflation  of  the  Door  2  sUde/ 
raft. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  modification  of  the  escape  sUde/ 
raft  on  Door  2  of  the  airplane.  The 
actions  would  be  requinsd  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

Operators  should  note  that,  although 
this  action  addresses  a  problem 
associated  with  a  component  and  not 
specifically  with  the  airplane  itself,  the 
proposed  AD  would  be  appUcable  to  the 
airplane  model  (Boeing  Model  747SP's, 
in  this  case)  rather  than  to  the 
discrepant  component  (BFGoodrich 
slide/raits,  in  ihis  case).  The  FAA's 
general  poUcy  is  that,  when  an  imsaiie 
condition  results  from  the  installation  of 
an  appliance  or  other  item  that  is 
installed  in  only  one  particular  make 
and  model  of  aircraft,  the  AD  is  issued 
so  that  it  is  applicable  to  the  aircraft, 
rather  than  the  item.  Making  the  AD 
appUcable  to  the  airplane  model  on 
which  the  item  is  installed  ensures  that 
operators  of  those  airplanes  will  be 
notified  directly  of  the  unsafe  condition 
and  the  action  required  to  correct  it 
While  it  is  assiuned  that  an  operator 
will  know  the  models  of  airplanes  that 
it  operates,  there  is  a  potential  that  the 
operator  will  not  know  or  be  aware  of 
specific  items  that  are  installed  on  its 
airplanes.  It  is  for  this  reason  that  this 
proposed  AD  would  be  applicable  to 
Model  747SP's  rather  than  to  the 
BFGoodrich  evacuation  system. 
Additionally,  calling  out  the  airplane 
model  as  the  subject  of  the  AD  prevents 
"unknowing  non-compUance"  on  the 
part  of  the  operator. 

As  a  result  of  recent  commimications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicabiUty  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicabiUty  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compUance  with  the  AD,  the  owner  or 


operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  vfith  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  long-standing  requirement. 

There  are  approximately  45  Model 
747SP  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  12  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD>  that  it  would  take 
approximately  2  woric  hours  per 
airplane  to  accompUsh  the  proposed 
actions,  and  that  the  average  labor  rate 
is  S60  per  work  hour.  Required  parts 
would  cost  approximately  $259  per 
airplane.  Based  on  these  figiuvs,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $4,548, 
or  $379  per  airplane. 

The  total  cost  impact  figure  disciissed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accompUsh  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federaUsm  impUcations  to  warrant  the 
preparation  of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not  . 
a  ' '  significant  rule' '  under  the  DOT     - 
Regidatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
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39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  foUows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audiority:  49  USC  106(g],  40101, 40113, 
44701. 

f  30.1 3    [Amwtded] 

2.  Section  39.13  is  amended  by 
adding  the  foUowiilg  new  airworthiness 
directive: 

Boeing:  Docket  95-NM-83-AD. 

Applicability:  Model  747SP  series 
aiiplanes  equipped  with  BFGoodrich 
evacuation  systems  identified  in  BFGoodrich 
Service  Bulletin  7A1255-25-275.  dated 
February  25, 1994;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/of)erator  must  use  the  authority 
provided  in  p>aragraph  (b)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  efiect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  fit>m  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  inability  of  passengers  to 
exit  the  airplane  through  £)oor  2  in  the  event 
of  an  emergency  evacuation,  accomplish  the 
following: 

(a)  Within  36  months  after  the  effective 
date  of  this  AD,  modify  the  escape  slide/raft 
on  Door  2  in  accordance  with  BFGoodrich 
Service  Bulletin  7A1255-2&-275,  dated 
February  25, 1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate. 

Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 


a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
4, 1995. 

Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  95-19775  Filed  ft-e-95: 8:45  ami 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1500 

Requirwnants  for  Labeling  of  Retail' 
Containers  of  Charcoal;  Proposed 
Amendments 

AGENCY:  Consiimer  Product  Safiety 

Commission. 

action:  Proposed  rule.^ 

SUMMARY:  Under  the  Federal  Hazardous 
Substances  Act,  the  Commission  is 
proposing  a  rule  to  change  the  required 
labeling  for  retail  containers  of  charcoal 
intended  for  cooking  or  heating.  The 
labeling  addresses  the  carbon  monoxide 
hazard  associated  with  burning  charcoal 
in  confined  spaces.  The  proposed 
amendments,  which  include  a 
pictogram,  are  intended  to  make  the 
label  more  noticeable  and  more  easily 
read  and  imderetood  and  to  increase  the 
label's  ability  to  motivate  consumers  to 
avoid  burning  charcoal  in  homes,  tents, 
or  vehicles. 

DATES:  Comments  on  the  proposal 
should  be  submitted  no  later  than 
October  24, 1995. 
ADDRESSES:  Comments  should  be 
mailed  to  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  D.C.  20207,  or  delivered  to 
the  Office  of  the  Secretary,  Consiuner 
Product  Safety  Commission,  room  502, 
4330  East-West  Highway,  Bethesda, 
Maryland  20814-4408,  telephone  (301) 
504-0800. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  White,  Project  Manager, 
Division  of  Human  Factors,  Directorate 
for  Engineering  Sciences,  Consiuner 
Product  Safety  Commission, 
Washington,  D.C.  20207;  telephone 
(301)  504-0468  ext.  1286. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

1.  Relevant  Statutes  and  Regulations. 
Since  its  creation  in  1973,  the  Consiuner 


■  The  Commission  voted  2-1  to  propose  this  rule. 
Chairman  Ann  Brown  and  Commissioner  Thomas 
H.  Moore  voted  for  the  proposal;  Commissioner 
Mary  Sheila  Gall  voted  against  the  proposal. 
Separate  statements  by  each  commissioner  are 
available  from  the  Office  of  the  Secretary. 


Product  Safety  Commission 
("Conunission"  or  "CPSC")  has 
administered  the  Federal  Hazardous 
Substances  Act  ("FHSA"),  15  U.S.C. 
1261-1278.  Prior  to  that  time,  the  FHSA 
was  administered  by  the  Food  and  Drug 
Administration  ("FDA"). 

The  FHSA  defines  "hazardous 
substance"  as  including  any  "substance 
or  mixtiue  of  substances  which  (i)  is 
toxic  *  *  *  if  [it]  may  cause  substantial 
personal  injury  or  substantial  illness 
during  or  as  a  proximate  result  of  any 
customary  or  reasonably  foreseeable 
handling  or  use.  •  *  •"  Section 
2(f)(1)(A)  of  the  FHSA,  15  U.S.C. 
1261(f)(1)(A).  Hazardous  substances  are 
misbranded  if  they  do  not  bear  the 
labeling  required  by  section  2(p)(l)  of 
the  FHSA,  15  U.S.C.  1261(p)(l). 

Section  3(b)  of  the  FHSA,  15  U.S.C.      - 
1262(b),  authorizes  the  Commission  to 
issue  regulations  establishing  variations 
from  or  additions  to  the  labeling 
required  under  section  2(p)(l)  if  the 
Conunission  finds  that  the  requirements 
of  section  2(p)(l)  are  not  adequate  for 
the  protection  of  the  pubUc  health  and 
safety  in  view  of  the  special  hazard 
presented  by  any  particular  hazardous 
substance.  Rulemaking  under  section 
3(b)  is  conducted  under  the  informal 
notice  and  comment  procedure 
provided  in  5  U.S.C.  553. 

In  addition,  section  3(a)  of  the  FHSA, 
15  U.S.C.  1262(a),  authorizes  the 
Commission  to  issue  regulations 
declaring  products  to  be  hazardous 
substances  if  the  Commission  finds  they 
meet  the  definition  of  hazardous 
substance  in  section  2(f)(1)(A).  The 
purpose  of  this  authority  is  to  avoid  or 
resolve  uncertainty  as  to  the  appUcation 
of  the  FHSA.  15  U.S.C.  1262(a). 

In  1970,  the  FDA  proposed  a  rule 
under  sections  3(a)  and  3(b)  of  the 
FHSA  to  require  a  statement  on 
packages  of  charcoal  intended  for 
household  use  that  would  warn  of  the 
potentially  deadly  hazard  of  carbon 
monoxide  ("CO")  poisoning  from 
breathing  the  combustion  products  of 
charcoal  when  used  in  a  confined  area. 
35  FR  13887  (September  2, 1970).  In 
1971,  FDA  issued  a  final  rule  that  is 
currently  codified  in  16  CFR 
1500.14(b)(6).  That  section  requires  the 
following  borderlined  label  on 
containers  of  charcoal  for  retail  sale  and 
intended  for  cooking  or  heating: 

BtLUNG  CODE  63S6-01-P 


40786 


Federal  Register  /  Vol.  60,  No.  154  /  Thursday,  August  10,  1995  /  Proposed  Rules 


WARNING:  Do  Not  Use  for  Indoor  Hoit- 
ing  or  Cooking  Unless  Ventilation  is  Pro- 
vided for  Eihausling  Fumes  to  Outside. 
Toxic  Fumes  Nay  Accumulate  and  Cause 
Death. 


■LUNQ  COM  «MS-ei-C 

The  current  label  is  required  to  appear 
on  both  the  front  and  bade  panels  of 
bags  of  charcoal,  in  the  upper  25%  of 
the  panels,  at  least  2  inches  below  the 
seam,  at  least  1  inch  above  any  other 
reading  material  or  design  element  of  . 
the  bag,  and  in  specified  minimtim  type 
sizes. 

2.  Nature  of  the  hazard.  [6.  Tab  B)  ^ 
00  is  produced  by  the  incomplete 
combustion  of  fuels  such  as  charcoaL 
The  level  of  CO  produced  from  burning 
charcoal  may  acciunulate  to  toxic  levels 
in  closed  environments.  CX)  is  a 
colorless,  odorless  gas  which  reduces 
the  blood's  abiUty  to  carry  oxygen  by 
reacting  with  hemoglobin  to  form 
carboxyhemoglobin  (COHb).  The 
symptoms  of  CO  poisoning  range  bom 
nausea  to  death.  Each  individual's 
reaction  to  CO  exposure  varies, 
depending  on  several  factors  including 
age,  health  status,  or  smoking  habits. 
Due  to  the  nonspecific  nattue  of  the 
symptoms  that  can  be  associated  with 
00  poisoning  (e.g.,  fatigue,  lethargy, 
dizsdness,  or  dianhea),  misdiagnoses  of 
both  acute  and  chronic  CO  poisonings 
can  be  expected.  Additionally,  CO  is 
odorless,  which  may  contribute  to 
individuals  frequently  being  unaware  of 
their  exposure  to  CO. 

3.  Petition  from  Barbara  Mauk.  On 
October  12, 1990,  CPSC  received  a  letter 
&t)m  Barbara  Mauk  petitioning  the 
Conunission  to  amend  the  ciurent  label 
on  bags  of  charcoal.  (1)  In  this  letter,  the 
petitioner  cited  an  incident  that 
occurred  when  she  and  her  son  were 
camping  1  year  previously.  After  grilling 
food  outside  her  camper  and  before 
retiring  for  the  night,  she  brought  the 
grill  inside  the  camper.  She  assiuned 
that  the  charcoal  was  extinguished,  even 
though  the  grill  was  still  warm.  Two 
days  after  the  incident,  she  and  her  son 
were  found.  Her  son  died  from  CO 
poisoning,  and  she  was  hospitalized  and 
treated  for  CO  poisoning.  Ms.  Mauk 
stated  that  she  knew  that  CO  has  no 
odor  and  can  be  lethal,  but  she  did  not 
know  that  charcoal  can  produce  CO. 
She  stated  that  had  she  known  this,  she 
would  have  taken  the  precaution  of 
making  siue  the  coals  were  out  or  left 
the  grill  outside.  The  petition  (No.  HP 


'Numbers  in  brackets  indicate  the  number  of  a 
document  as  listed  in  the  List  of  Relevant 
Documents  in  Appendix  1  to  this  notice. 


91-1)  requested  that  the  current  label  on 
bags  of  charcoal  be  revised  to  state  that: 

(1)  Charcoal  produces  CO  (and  if 
applicable,  crther  lethal  or  toxic  fumes), 

(2)  charcoal  produces  fumes  until  the 
charcoal  is  extinguished,  and  (3)  CX)  has 
no  odor. 

On  December  22, 1992,  the 
Commission  voted  to  grant  the  petition 
as  to  the  statements  that  charccMd 
produces  CO  and  that  CO  has  no  odor, 
and  deny  the  petition  as  to  adding 
statements  that  charcoal  produces  these 
fumes  until  the  charcoal  is  completely 
extinguished.  [2]  The  Commission  also 
voted  to  improve  the  label's 
precautionary  language,  specifically 
with  reference  to  ventilation. 

4.  Subsequent  actions  by  the 
Commission.  In  1993,  the  C^ommission's 
staff  became  aware  of  data  that 
indicated  that  a  pictogram  is  needed  to 
communicate  the  safety  message  to 
those  who  do  not  read  Enghsh.  [6,  Tab 
E(l)]  Further,  an  article,  discussed 
below  in  section  B  of  this  notice, 
reported  that  73%  of  the  victims  in  one 
area  over  an  11 -year  period  were 
members  of  ethnic  minorities,  many  of 
whom  were  Hispanic  or  Asian 
immigrants  who  could  not  speak 
English.  [3] 

On  April  22, 1994,  the  staff  met  with 
industry  to  present  staff's 
recommendations  for  revising  the 
warning  label  on  packages  of  charcoal. 
Industry  indicated  a  willingness  to 
revise  the  warning  label,  but  raised  a 
number  of  codcems.  (6.  Tab  F]  These 
concerns  were  considered  in  developing 
the  label. 

On  June  1, 1994,  the  C^ommission 
directed  the  staff  to  prepare,  for  the 
Ck)mmission's  consideration,  a  draft 
notice  of  proposed  rulemaking  ("NPR") 
to  amend  the  labeling  currently  required 
for  packages  of  charcoal  to  warn  of  the 
dangers  of  burning  charcoal  indoors. 
The  proposed  label  would:  (1)  Clarify 
the  dangers  of  burning  charcoal  indoors; 
(2)  remove  the  possibly  misleading 
statement  that  impUes  that  charcoal  can 
be  safely  burned  indoors  with 
"ventilation;"  (3)  add  color  to  the  signal 
word  panel;  (4)  include  a  pictogram,  if 
feasible;  (5)  include  a  Spanish  safety 
message  if  a  pictogram  is  not  feasible; 
and  (6)  include  additional  features 
recommended  by  the  staff  to  make  the 
safety  messages  more  conspicuous  and 
imderstandable. 

On  April  13, 1995,  staff  met  with 
industry  again  to  present  the  results  of 
the  pictogram  tests  and  staffs  current 
recommendations  for  revising  the 
warning  label  on  packages  of  charcoal. 
(6,  Tab  Fl  The  changes  to  the 
recommended  warning  label  reflected, 
for  the  most  part,  concerns  industry 


representatives  raised  at  the  April  1994 
meeting.  After  considering  the 
additional  comments  received  at  the 
April  1995  meeting,  the  staff 
recommended  a  label  to  the 
Commission.  The  staff  also  described 
possible  variations  of  that  label  for  the 
Commission's  consideration.  The  label 
the  Commission  decided  to  propose, 
and  the  reasons  the  various  featiues  of 
the  label  were  chosen,  are  described  in 
section  D  of  this  notice. 

B.  CO  Poifloning  Incidents 

The  Commission's  Division  of  Hazard 
Analysis  examined  available  data 
concerning  CO  poisoning  incidents.  [6, 
Tab  C]  That  Division  estimates  that 
there  was  an  average  of  about  26  non- 
fire  CX>related  deaths  per  year 
associated  with  charcoal  grills  and 
hibachis  from  1986  to  1991.^  (The 
annual  estimate  of  non-fire  CO  deaths 
fluctuates,  with  no  discernible  pattern.) 
Data  from  the  CPSC's  National 
Electronic  Injury  Siuveillance  System 
("NEISS")  indicate  that  there  was  an 
average  of  about  400  emergency-room- 
treated  injuries  involving  charcoal  grills 
and  hibachis  aimually  from  1980  to 
1993. 

Hazard  Analysis  staff  reviewed  103 
incident  reporta  involving  CD  deaths 
and  injuries  associated  with  charcoal  for 
the  years  1986  to  1994.  There  were  164 
victims  reported  in  the  incidents:  111 
died  and  53  recovered.  Most  of  the 
victims  were  males  who  were  exposed 
to  CO  while  sleeping.  Eighty-seven  of 
the  164  victims  were  members  of  ethnic 
minorities,  and  sUghtly  more  than  half 
of  these  were  reported  to  be  Hispanic. 
The  data  provide  some  indication  that 
many  of  the  Hispanic  victims, 
particularly  those  who  were  foreign- 
bom,  were  of  a  low  socioeconomic 
status.  The  English  language  literacy  for 
most  of  these  victims  was  not  reported. 
However,  three  reports  indicated  that  a 
Spanish  translator  was  present  during 
the  investigation.  Information  about  Uie 
victims'  awareness  of  the  potential  for 
CO  poisoning  &t>m  biuning  charcoal 
indoors  was  not  available  for  most  of  the 
incidenta. 

More  than  half  (65)  of  the  incidenta 
involved  a  charcoal  barbecue  grill  or 
hibachi.  Information  on  the  safety 
labeling  on  the  packages  of  the  charcoal 
involved  in  most  of  these  incidenta  was 
not  available.  However,  the 
Commission's  Office  of  Compliance  has 
no  record  of  opening  a  case  based  on  a 
violation  of  the  charcoal  special  labeling 


^  As  noted  above,  CO  is  produced  as  a  product  of 
incomplete  combustion.  The  term  "non-fire"  means 
that  the  CO  was  not  produced  as  the  result  of  a 
conflagration  or  other  unintended  open  flame. 
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requirement,  and  there  is  no  reason  to 
believe  that  the  packages  of  charcoal 
involved  in  these  incidents  did  not  bear 
labels  warning  of  the  CO  hazard. 

Half  of  the  incidenta  occurred-when 
the  victims  burned  charcoal  in  their 
homes  or  in  areas  being  used  for  living 
purposes.  There  were  52  cases  where  it 
was  reported  that  victims  used  charcoal 
to  keep  wann.  In  nine  incidents,  there 
was  an  indication  of  an  attempt  to 
provide  some  ventilation.  Most  of  the 
incidenta  occurred  during  the  fall  and 
winter. 

An  article  prepared  by  Hampson,  N.B. 
et  al.  (1994),  reports  that  79  victims 
were  treated  for  CO  poisoning  resulting 
frf»n  burning  charcoal  indoors  in  the 
Seattle,  Washington,  area  between 
October  1982  and  October  1993.  [3] 
Fifty-eight  (73%)  of  the  victims  were 
members  of  ethnic  minorities,  many  of 
whom  were  Hispanic  or  Asian 
immigranta  who  could  not  speak 
EngU^.  There  was  no  information 
available,  however,  documenting 
whether  they  could  read  English. 

C  The  Pictogram 

The  CPSC  staff,  a  charcoal 
manufacturer,  and  Dr.  Neil  B.  Hampson 
of  Washington  State  each  developed  a 
pictogram.  [6,  Tab  E(2)]  Each  pictogram 
was  tested  according  to  ANSI  Z535.3, 
American  National  Standard  for  Criteria 
for  Safety  Symbols. 

The  pictogram  developed  by  CPSC 
staff  obtained  the  highest  percentage  of 
correct  responses  in  the  first  round  of 
testing.  This  pictogram  achieved  56% 
correct  responses,  with  4%  critical 
confusion.  (Critical  confusion  is  where 
the  message  conveyed  contradicta  the 
intended  message.) 

Based  on  findings  from  the  test 
resulta,  the  three  pictograms  were 
revised  and  presented  for  a  second 
round  of  testing.  The  revised  pictogram 
developed  by  a  charcoal  manufactiuer 
obtained  the  highest  percentage  of 
correct  responses  in  this  round  of 
testing  (74%  correct  responses,  with  no 
critical  confusion). 

The  ANSI  Z535.3  test  method 
recommends  that,  to  be  selected,  a 
pictogram  should  obtain  85%  correct 
responses  with  a  raaximiun  of  5% 
critical  confusion.  In  this  case,  however, 
the  staff  beUeves  that,  for  the  following 
reasons,  it  is  appropriate  to  use  the 
pictogram  that  scored  highest  (6,  Tab 
E(l)]: 

1.  Stringent  criteria  were  used  to 
select  the  subjects,  which  helps  to 
assure  a  rigorous  test.  Fifty  subjects 
were  tested  (50%  Hispanics  who  did  not 
read  English  and  were  at  or  below  the 
poverty  level,  and  50%  people  who  do 
read  English  and  were  below  the 


median  income).  No  middle  or  upper 
income  people  were  included  in  the 
test. 

2.  Had  the  pictogram  been  tested  in 
context  (i.e.,  on  bags  of  charcoal),  the 
85%  level  might  have  been  attained. 

3.  The  74%  correct  responses  for  the 
pictogram  chosen  does  not  differ  greatly 
from  the  85%  ANSI  criterion. 
Furthermore,  the  tested  pictogram  had 
no  critical  confusion  in  the  responses, 
while  ANSI  allows  5%.  This  is 
significant  because  a  person  who 
beUeved  that  the  pictogram  meant  that 
it  was  appropriate  to  bum  charcoal 
indoors  could  be  more  likely  to  do  so. 

Staff  previously  recommended  that  if 
the  pictograms  did  not  adequately 
communicate  the  safety  message,  the 
safety  message  should  be  presented  in 
both  English  and  Spanish.  As  discussed 
above,  the  Commission  concludes  that 
the  pictogram  does  adequately  convey 
the  message.  However,  according  to  the 
contractor  who  administered  the  test,  a 
clinical  psychologist  who  regularly 
works  with  low-income  Hispanics, 
many  in  the  target  population  are 
unable  to  read  either  EngUsh  or 
Spanish.  [6,  Tab  E(2)I  Therefore,  a  safety 
message  in  Spanish  instead  of  a 
pictogram  would  not  necessarily  reach 
those  Hispanics  who  do  not  read 
English. 

Additionally,  while  the  largest  single 
group  of  minority  victims  identified  in 
the  CPSC  data  is  Hispanic,  others,  most 
notably  Asian  immigrants  who  do  not 
read  EngUsh  or  Spanish,  would  not  be 
informed  by  a  label  in  Spanish. 

Accordingly,  a  pictogram  appears  to 
be  the  most  effective  measure  to  address 
those  who  do  not  read  Enghsh.  The 
Commission  does  not  believe  that  a 
label  that  combines  both  Enghsh  and 
Spanish  warning  statements  with  a 
pictogram  is  warranted.  For  the  reasons 
discussed  above,  the  Commission 
cannot  conclude  in  this  case  that  such 
a  label  would  be  significantly  more 
effective  than  one  combining  a 
pictogram  and  a  warning  statement  in 
EngUsh.  Furthermore,  including  both 
languages  and  a  pictogram  on  the  label 
would  increase  the  size  of  the  label, 
with  potential  adverse  economic  effecta 
on  the  industry.  See  the  discussion  of 
label  size  below  in  section  E  of  this 
notice. 

A  charcoal  grill  manufacturer  objected 
to  some  featiu^s  in  the  depiction  of  the 
grill  in  the  pictograms  that  were  tested. 
[7]  The  manufacturer  stated  that  the 
depiction  of  a  grill  with  three  legs  and 
a  semi-elUpsoid  shaped  kettle,  as  in  the 
tested  pictogram,  violated  registered 
trademarks  of  its  brand  of  grill.  The 
Commission's  Human  Factors  staff 
concluded  that  a  pictogram  that 


depicted  a  griU  with  four  legs  and  a 
shaUower  shape  of  the  kettle  would 
communicate  the  idea  of  a  charcoal  grill 
at  least  as  well  as  the  tested  version. 
Accordingly,  the  proposed  pictogram 
differs  irom  the  most  successful  one 
tested  in  those  regards.  The  fact  that  the 
Commission  is  proposing  these  changes 
from  the  tested  pictogram  should  not  be 
interpreted  as  an  opinion  on  the  validity 
of  the  relevant  trademarks  or  as  a  waiver 
of  any  right  in  the  nature  of  "fair  use" 
that  the  Ciovemment  may  have  to  use  a 
trademark  without  authorization. 
During  the  development  of  the 
proposed  label,  the  Commission's  staff 
discussed  with  industry  whether  the 
pictogram  should  appear  above  or  to  the 
side  of  the  warning  statement.  Industry 
noted  that  aUowing  the  pictogram  to  be 
beside  the  warning  statement  would 
reduce  the  vertical  height  of  the  revised 
label.  As  discussed  below,  increasing 
the  minimiun  allowed  height  of  the 
label  can  have  an  adverse  economic 
effect  on  producers  of  bags  for  charcoal. 
The  Commission's  staff  also  concluded 
that  placing  the  pictogram  to  the  left  of 
the  warning  statement  wiU  make  the 
label  more  appeaUng  visually  and  thus 
more  effective.  Accordingly,  the 
Commission  is  proposing  to  require  the 
pictogram  to  be  adjacent  to,  and  to  the 
left  of,  the  warning  statement. 

D.  The  Warning  Statement 

The  Commission  proposes  that  the 
revised  label  should  explicitly  state: 
"CARBON  MONOXIDE  HAZARD- 
Buming  charcoal  indoors  can  kill  you. 
It  gives  off  carbon  monoxide,  which  has 
no  odor.  NEVER  bum  charcoal  inside 
homes,  vehicles,  or  tents."  The  rationale 
for  the  revisions  to  the  label  is  discussed 
briefly  below  [6,  Tab  E(l)]. 

Statement  of  Hazard.  To  motivate 
consumers  to  comply  with  the  label,  it 
is  important  that  the  label  expUciUy 
state  the  hazard,  i.e.,  that  burning 
charcoal  indoors  can  kill  due  to  the 
production  of  CO.  Thus,  the  label  states 
"CARBON  MONOXIDE  HAZARD." 

An  early  draft  of  the  label  used  the 
term  "CARBON  MONOXIDE 
POISONING."  This  was  changed 
because  industry  claimed  that  the  term 
could  be  interpreted  by  some  consiuners 
as  inacciu'ately  warning  that  charcoal 
cooking  could  poison  food. 

Statement  of  Consequences.  The 
phrase  "cause  death"  in  the  ciurent 
label  should  be  replaced  by  the  more 
personal  phrase  "can  kill  you." 
Research  indicates  that  personalizing 
the  warning  will  make  it  difficult  for 
users  to  conclude  that  the  warning  is 
not  directed  at  them  and,  therefore,  that 
it  is  not  important  to  comply  with  the 
warning. 
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Statement  of  How  to  Avoid  Hazard. 
The  label  should  clearly  state  the  action 
to  be  taken  or  avoided.  Thus,  the  label 
should  be  revised  to  state  "NEVER  bum 
charcoal  inside  homes,  vehicles,  or 
tents."  The  current  statement,  "Do  Not 
Use  for  Indoor  Heating  or  Cooking 
Unless  Ventilation  Is  Provided  for 
Exhausting  Fumes  to  Outside,"  may  be 
dangerously  misleading.  It  may 
incorrectly  convey  to  the  user  that  it  is 
safe  to  biun  charcoal  indoors  if  some 
sort  of  ventilation  is  provided.  Even  if 
charcoal  is  burned  in  areas  where  there 
is  some  ventilation,  CO  may  not  be 
reduced  to  safe  levels. 

An  industry  member  stated  that 
advising  users  that  they  should  never 
bum  charcoal  indoors  was  unnecessary 
and  too  stringent.  He  cited  the  example 
of  restaurants,  and  some  home  owners, 
that  cook  indoors  with  charcoal  under  a 
hood  with  ducting  and  a  high-capacity 
exhaust  fan  to  expel  the  CO  to  the 
outside.  He  also  expressed  the  fear  that 
changing  the  wording  of  the  label  would 
make  users  think  there  had  been  some 
change  in  the  product  that  made  it  more 
dangerous. 


The  Commission  does  not  beheve  that 
persons  who  have  gone  to  the  trouble 
and  expense  of  installing  a  powered 
exhaust  hood  specifically  so  they  can 
cook  indoors  with  charcoal  are  going  to 
think  the  label  appUes  to  them  (except 
to  the  extent  they  should  be  sxae  the 
exhaust  system  is  operating  properly). 
The  Commission  concludes  that 
including  language  on  the  label  to 
indicate  that  charcoal  can  be  burned 
indoors  if  such  an  exhaust  system  is 
used  would  dilute  the  primary  safety 
message  and  confuse  consumers  who 
did  not  have  such  a  system. 

Marketers  of  charcoal  may  provide 
additional  explanatory  material  about 
the  statement  to  never  use  charcoal  in 
homes.  And,  the  label  statement  could 
even  be  asterisked  or  footnoted  to  draw 
attention  to  such  material.  However, 
such  explanatory  material  must  not 
negate  the  content  of  the  warning  for 
persons  without  such  speciahzed 
equipment.  To  do  so  would  violate  the 
prohibition  against  deceptive 
disclaimers  at  16  CFR  1500.122.  In 
addition,  packages  of  charcoal  that  are 
supplied  only  to  restaurants  and  .other 
commercial  estabUshments  are  not 


required  to  comply  with  the  FHSA,  and 
are  not  subject  to  Uie  requirements  for 
either  the  ciurent  label  or  the  proposed 
revised  label. 

This  industry  member  also  stated  that 
it  was  safe  to  bum  charcoal  in  a 
fireplace  that  has  a  chimney  with  an 
open  flue.  However,  the  Commission 
has  information  indicating  that  burning 
charcoal  in  a  fireplace  may  not  create  a 
chimney  draft  sufficient  to  exhaust  CO 
to  the  outside.  [11]  Accordingly,  based 
on  the  presently  available  information, 
the  Commission  concludes  that 
including  a  statement  that  charcoal  can 
be  burned  in  fireplaces  would  constitute 
a  prohibited  deceptive  disclaimer.  The 
Commission  seeks  comment  on  this 
issue,  including  specific  data  on 
whether,  and  under  what  conditions, 
charcoal  can  safely  be  burned  in  a 
fireplace. 

Recommended  Revised  Label.  For  the 
reasons  stated  above,  and  elsewhere  in 
this  notice,  the  Conunission  proposes 
that  the  label  currently  required  on 
packages  of  charcoal  be  revised  to 
appear  and  read  as  follows: 

BtUMG  COOE  6366-01-P 


AWARNING 


CARBON  MONOXIDE  HAZARD 

Burning  charcoal  inside  can 
kill  you.  It  gives  off  carbon 
monoxide,  which  has  no  odor. 

NEVER  burn  charcoal  inside 
homes,  vehicles  or  tents. 


JMI 


nUJNQ  COOE  t3S6-01-C 

E.  Other  Features  of  the  Label 

Conspicuousness  of  the  Safety 
Messages.  The  Commission's  Human 
Factors  staff  concluded  that,  as  a  matter 
of  optimum  label  design,  it  would  be 
desirable  for  the  label  to  be  consistent 
with  the  ANSI  Z535.4.  American 
National  Standard  for  Product  Safety 
Signs  and  Labels.  That  standard 
specifies  that  the  signal  word 
"WARNING"  should  be  written  in  black 
lettering  surrounded  by  an  orange 
background.  The  signal  word  should 
also  be  placed  at  the  top  of  the  label  and 
be  preceded  by  the  hazard  alert  symbol. 


Under  the  ANSI  standard  for  safety 
labels,  the  lat)el  should  also  be 
surrounded  by  a  black  borderline, 
which  in  tiun  should  be  surrounded  by 
a  white  border  to  make  the  label  more 
distinct.  The  Human  Factors  staff  also 
recommended  that  the  lettering  of  the 
warning  statement  be  in  black  on  a 
white  backgroimd,  to  maximize 
readability.  In  addition,  they 
recommended  that  the  "X"  on  the 
pictogram  be  red,  to  achieve  the 
maximiun  visual  impact  and  warning 
effect. 

The  charcoal-bag  industry,  however, 
pointed  out  that  this  optimum  label 
would  require  the  bag  to  have  a 


minimum  of  four  colors:  red,  orange, 
black,  and  white.  The  industry  stated 
that  many  of  the  printing  presses  for 
charcoal  bags  have  the  capability  of 
pwinting  only  six  colors,  and  that  presses 
capable  of  printing  more  than  six  colors 
are  very  expensive.  Generally,  most  bags 
already  have  at  least  six  colors,  and  the 
presently-used  colors  often  do  not 
include  one  or  more  of  the  colors  that 
would  be  required  by  the  "optimum" 
label  described  above.  Industry 
members  stated  that  customers  may 
consider  the  color  scheme  of  a  product 
to  be  part  of  its  brand  identification.  For 
the  reasons  given  by  the  industry,  the 
Commission  is  proposing  to  not  use  the 


colors  specified  by  ANSI  and  described 
above.  Thus,  the  proposed  label  will  not 
change  the  present  requirement  that  the 
label  shall  be  in  a  "color  sharply 
contrasting  with  the  background"  and 
that  the  borderline  shall  be  "heavy." 
Examples  of  color  combinations  that  the 
Commission's  staff  considers  to  be 
sharply  contrasting,  in  order  of  expected 
visual  efficiency,  are:  black  on  white; 
black  on  yellow;  white  on  black;  dark 
blue  on  white;  white  on  dark  red,  green, 
or  brown;  black  on  orange;  dark  green 
and  red  on  white;  white  on  dark  gray; 
and  black  on  Ught  gray.  [9]  Examples  of 
colors  that  may  not  be  considered 
sharply  contrasting  are:  black  on  dark 
blue  or  dark  green,  dark  red  on  light  red, 
Ught  red  on  reflective  silver,  and  white 
on  Ught  gray  or  tan.  See  16  CFR 
1500.121(d). 

Processing  Safety  Messages.  To  make 
the  label  easier  to  read  and  understand, 
the  Commission  proposes  that  the 
messages  be  presented  concisely  and  in 
an  outline  form,  be  presented  in  a 
horizontal  format,  be  left-justified  with 
a  ragged  right  margin,  be  in  upper  and 
lower  case  lettering,  be  in  the 
appropriate  point-type,  have  an 
acceptable  strokewidth-to-height  ratio, 
and  have  sufficient  space  between  lines 
of  text.  (6,  TabE{l)] 

Type  Size.  The  Commission's  Human 
Factors  staff  determined  that  in  order  for 
the  label's  type  to  be  legible  and 
conspicuous,  18-point  type  would  be 
required.  (6,  Tab  E(l)]  Thus,  the 
proposed  revision  specifies  18-point 
type  (3/16  inches)  as  the  minimum 
allowable  type  size  for  the  safety 
messages.  The  signal  word  shall  be  in  at 
least  27-point  type  (9/32  inches). 

Label  Size.  When  the  minimum 
specified  type  sizes  are  laid  out  in  the 
configuration  specified  in  the  proposed 
revised  label,  the  lat)el  is  2  inches  high. 
Accordingly,  this  is  the  minimum 
allowable  height  of  the  label,  and  this 
size  is  suitable  for  the  smallest-size  bags 
of  charcoal  presently  marketed  (2.5  lb.). 

An  industry  memoer  raised  the 
question  of  whether  the  label  can  or 
should  be  proportionately  larger  for 
larger-size  bags.  The  Commission 
recommends  that  larger  bags  use  larger 
labels  to  the  extent  feasible.  The 
Commission  soUcits  comment  on 
whether  it  should,  in  the  final  rule, 
require  that  labels  be  proportionately 
larger  for  larger  bags.  If  the  Commission 
requires  proportionately  larger  labels,  it 
could  require  larger  type  sizes  for 
specified  ranges  of  the  area  of  the  front 
and  back  panels  of  the  package. 
Comment  is  soUcited  on  the  appropriate 
parameters  and  on  the  potential 
economic  effects  of  larger  labels  on 
larger  bags. 


The  proposed  revised  label  is  taller 
than  the  ciurently  required  label.  The 
current  label  is  required  to  be  at  least  2 
inches  from  the  top  seam.  In  order  to 
maintain  this  required  distance,  the 
bottom  edge  of  a  taller  label  would  have 
to  be  lower  on  the  bag.  This  could 
interfere  with  existing  graphics,  which 
would  then  have  to  be  redesigned.  This 
could  require  additional  modifications 
to  printing  plates  and  increase  the  cost 
of  the  proposed  label  revision,  without 
providing  any  identifiable  safety  benefit. 
Therefore,  the  Commission  is  proposing 
to  change  the  minimum  allowable 
distance  from  the  top  seam  to  the  label 
from  2  inches  to  1  inch.  This  would 
allow  the  taller  label  to  be  printed 
without  affecting  other  printing  lower 
on  the  bag. 

The  Commission  proposes  to  retain 
the  current  requirements  that  the  label 
must  be  on  both  the  front  and  back 
panels  of  the  bag  and  in  the  upper  25% 
of  the  panels. 

F.  Economic  and  Product  Information 
[6,  Tab  G) 

Charcoal  is  a  soUd  carbon  material 
made  from  wood  subjected  to  extremely 
high  temperatiu*e.  It  is  available  in 
lump,  briquet  and  powdered  forms.  To 
produce  charcoal  briquets,  charcoal  is 
ground,  mixed  with  other  ingredients, 
and  pressed  into  pillow  shapes.  Liunp 
and  briquet  charcoal  is  used  as  a  fuel  in 
cooking  and  in  specialized  scientific, 
industrial  and  horticultural 
appUcations.  Recreational  cooking 
consiunes  approximately  80-90%  of 
charcoal  production.  Specialized  uses 
account  for  the  lemainder  of  charcoal 
consimiption. 

Nearly  800,000  tons  of  charcoal 
briquets  were  sold  in  1992.  Charcoal 
briquet  sales  doubled  between  1967  and 
1977,  were  relatively  flat  during  the 
1980's,  and  have  shown  a  sUght  rise 
since  1991.  The  popularity  of  gas  grills 
may  explain  the  flattening  of  sales 
during  the  1980's.  Charcoal  briquet  sales 
account  for  approximately  80-90%  of 
the  annual  production  of  charcoal. 
Imports  comprise  less  than  1%  of  the 
domestic  sales  of  charcoal. 

Supermarkets  and  hardware, 
discount,  drug,  and  garden  supply 
stores  sell  charcoal  to  consumers  in  a 
variety  of  types  and  packages.  Three 
major  types  of  charcoal  briquets  are 
available.  One  is  the  standard  briquet. 
Another  is  the  "instant-Ught"  briquet, 
which  is  impregnated  with  a  flammable 
substance.  The  third  is  a  "flavor 
additive"  briquet  which  is  produced 
with  an  aromatic  wood  such  as  hickory 
or  mesquite.  Standard  briquets  generally 
are  sold  in  multi-walled  (multi-layered) 
5, 10,  20  and  40-pound  paper  bags.  The 


instant-Ught  briquets  are  available  in 
similar  2^/2,  4,  5, 8,  and  15-pound  bags. 
Briquets  are  also  available  in  single  use, 
wax  impregnated,  "light-the-bag" 
packages.  Lump  charcoal,  which  is  pure 
charcoal,  is  marketed  as  a  natiual 
product  and  is  available  in  packaging 
similar  to  briquets.  Charcoal  also  may  be 
sold  in  other  sizes  of  bags  or  in 
corrugated  boxes  depending  upon 
marketing  considerations.  Based  on  an 
informal  study  of  the  Washington,  D.C. 
area  market,  the  retail  price  of  charcoal 
ranges  from  approximately  $.25  to  $.75 
per  pound  depending  on  package  size, 
although  the  retail  price  of  some 
specialty  charcoal  may  be  higher. 

Approximately  10  companies 
manufacture  lump  and  briquet  charcoal 
in  the  United  States.  Several  companies 
import  charcoal.  According  to  industry 
representatives,  the  top  five  domestic 
charcoal  manufactiuers  control  an 
estimated  90-95%  of  the  market,  with 
the  leading  company  controlling 
approximately  50%.  Manufacturers 
provide  lump  charcoal  and  charcoal 
briquets  imder  an  estimated  150 
different  brand  names,  most  of  which 
are  private  or  "store"  brands.  Relatively 
few  are  nationally  or  regionally 
marketed  brands. 

An  estimated  47.5  million  households 
own  charcoal  grills.  Based  on  a  sufvey 
conducted  by  the  Barbecue  Industry 
Association,  the  number  of  "barbecuing 
events"  more  than  doubled  over  a  10- 
year  period,  with  an  estimated  2.3 
bilUon  occiurences  in  1991.  [5]  Based 
on  ownership  and  usage  data  obtained 
through  this  survey,  an  estimated  800 
million  of  these  barbecuing  events  used 
charcoal.  These  data  indicate  that  there 
was  an  estimated  average  of  17  charcoal 
barbecuing  events  per  year  per 
household  that  owned  a  charcoal  grill. 
It  is  also  estimated  that,  on  average, 
each  of  these  households  uses  the 
equivalent  of  3.4  10-poimd  bags  of 
charcoal  per  year. 

There  are  approximately  26  deaths 
and  400  CO-related  emergency  room- 
treated  injuries  associated  with  the  use 
of  charcoal  each  year.  Thus,  there  was 
approximately  one  death  for  every  1.8 
million  households  owning  charcoal 
grills  and  one  CO  injiuy  for  every 
118,750  households  owning  charcoal 
grills.  Additionally,  there  were  an 
estimated  160  million  bags  of  charcoal 
briquets  sold  in  1992.  Thus,  there  was 
approximately  one  death  for  every  6.2 
million  charcoal  briquet  bags  (0.16 
deaths  per  million  bags)  and  one  CO 
injury  for  every  0.4  milUon  bags  (2.5 
injuries  per  million  bags). 

The  Commission  estimates  that 
changing  the  labeling  requirements  for. 
packages  of  charcoal  has  the  potential 
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for  substantial  benefits  to  society.  Based 
on  tbe  CPSC's  injury  cost  model,  tbe 
average  annual  societal  cost  of  an  injury 
from  charcoal-related  CO  poisoning  is 
approximately  $10,000.  The  annual 
societal  cost  of  these  injuries  is 
approximately  $4  miUion,  given  the 
estimated  400  such  injuries  per  year. 
Additionally,  there  are  an  estimated  26 
deaths  per  year  from  charcoal-related 
CO  poisonings.  Assiuning  a  statistical 
value  of  life  of  $5  million,  these  injuries 
and  deaths  cost  society  about  $134 
million  annually.  The  avoidance  of 
these  injiuies  and  deaths  represents  the 
maximum  potential  benefits  to  society. 

The  costs  to  industry  of  revising  the 
warning  label  include  one-time,  start-up 
expenses  and  continuous,  ongoing 
expenses.  Start-up  expenses  include  the 
cost  of  new  printing  equipment  and 
printing  plates,  artwork,  and  negatives. 
Ongoing  expenses  relate  to  the 
additional  color  requirements  of  the 
recommended  warning  label. 

If  the  Commission  were  to  mandate 
the  "optimiun"  warning  label  described 
above,  which  includes  the  additional 
color  requirements,  industry 
representatives  have  indicated  that 
aggregate  start-up  expenses  for  the  label 
could  amount  to  as  much  as  $6  miUion. 
Further,  the  ongoing  costs  for  added 
coloi^may  be  around  $4  miUion  per 
year.  If  the  start-up  expenses  are 
amortized  over  a  5-year  period,  the  costs 
of  the  revisions  to  the  warning  label 
may  amount  to  about  $5.2  milUon 
annually. 

However,  the  Commission  is 
proposing  to  ease  the  requirements  for 
the  placement  of  the  label  on  bags  of 
charcoal  and  to  not  mandate  additional 
colors.  The  costs  of  the  proposed 
revision  are  estimated  to  be  no  more 
than  $1  million  in  start-up  expenses. 
Easing  the  recommended  color 
requirements  will  allow  continued  use 
of  cxirrent  printing  equipment.  Since  the 
revised  labeling  rule  is  proposed  to  have 
an  effective  date  12  to  18  months  after 
publication  of  the  final  rule,  no 
additional  burden  to  industry  should 
result.  This  time  should  allow  firms  to 
use  up  existing  inventories  of  printed 
bags.  If  any  preprinted  bags  remain 
unfilled  at  that  time,  the  costs  of  not 
using  these  bags  and  of  discarding  them 
are  not  expected  to  be  significant. 

Benefits  to  society  from  the  new  label 
would  exceed  costs  at  1%  effectiveness 
if,  as  proposed,  additional  colors  are  not 
required  and  the  cturent  label  position 
requirements  are  eased.  If  the  label  was 
required  to  contain  the  four  specified 
colors  and  the  position  requirements  of 
the  label  were  not  eased,  as  in  the 
"optimum"  label  described  above,  the 
label  would  need  to  be  about  4% 


effective  in  order  for  benefits  to  exceed 
costs. 

G.  EfiGective  Date 

The  rule  appHes  only  to  filled 
containers  of  charcoal.  Marketers  of 
charcoal,  however,  have  indicated  that 
it  is  not  unusual  to  have  an  inventory 
of  printed  bags  that  would  take  1  or  2 
years  to  use  up.  These  marketers  would 
prefer  that  the  revised  requirement 
relate  to  the  date  the  bag  or  other 
container  was  printed,  so  that  all 
existing  inventories  could  be  used.  This 
approach  would  be  impractical  for  the 
Commission  to  enforce,  however,  since 
the  staff  would  have  to  determine  not 
only  when  the  bag  of  charcoal  was 
filled,  but  when  the  bag  was  printed. 
Accordingly,  the  Commission  has 
decided  to  specify  that  the  rule  applies 
to  all  containers  of  subject  charcoal  that 
are  filled  on  or  after  the  effective  date. 

In  order  to  address  the  marketers' 
concern  about  inventories,  however,  the 
Commission  proposes  that  the  revised 
rule  will  not  become  effective  until 
sufficient  time  has  passed  for  the 
industry  to  use  up  most  of  its  current 
inventory  of  printed  bags.  The 
Commission  estimates  that  this  will 
occur  on  a  date  that  is  12  to  18  months 
after  the  issuance  of  a  final  rule.  This 
will  provide  time  to  revise  the  plates 
needed  to  print  the  new  label,  revise 
any  other  plates  that  may  be  affected  on 
the  bag,  conduct  consumer  acceptance 
tests  if  needed,  print  new  bags,  and 
incorporate  the  new  bags  into 
production.  It  will  also  provide  time  for 
existing  inventories  of  printed  bags  to  be 
depleted.  Of  course,  manufactuirers  who 
order  additional  printing  of  bags 
between  now  and  the  effective  date  of 
the  rule  should  limit  the  quantities 
ordered  so  that  large  nmnbers  of  bags 
will  not  have  to  be  discarded  or 
stickered  with  the  new  label. 
Accordingly,  the  Commission  proposes 
that  the  effective  date  will  be  at  least  12, 
but  not  more  than  18,  months  after  any 
final  rule  is  published. 

Although  there  can  be  no  guarantee 
that  any  final  rule  will  be  the  same  as 
the  proposed  rule,  some  manufacturers 
may  wish  to  voluntarily  use  the  revised 
label  before  the  effective  date  of  a  final 
rule.  For  such  firms,  the  Commission 
will,  until  further  notice  published  in 
the  Federal  Register,  consider  labels 
complying  with  the  proposal  as 
complying  with  the  ciurent 
requirements  of  16  CFR  1500.14(b)(6),  as 
well  as  with  any  revised  requirements  of 
this  section,  provided  that  such  labels 
are  brought  into  full  compfiance  with 
the  final  rule  as  supplies  are  exhausted. 


H.  Regulatory  Flexibility  Act 
Certification 

When  an  agency  undertakes  a 
rulemaking  proceeding,  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq., 
generally  requires  the  agency  to  prepare 
proposed  and  final  regulatory  flexibility 
analyses  describing  the  impact  of  the 
rule  on  small  businesses  and  other  small 
entities.  The  purpose  of  the  Regulatory 
Flexibility  Act,  as  stated  in  section  2(b) 
(5  U.S.C.  602  note),  is  to  require 
{igencies,  consistent  with  their 
objectives,  to  fit  the  requirements  of 
regulations  to  the  scale  of  the 
businesses,  organizations,  and 
governmental  jurisdictions  subject  to 
the  regulations.  Section  605  of  the  Act 
provides  that  an  agency  is  not  required 
to  prepare  a  regulatory  flexibility 
analysis  if  the  head  of  an  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  Commission's  Directorate  for 
Economic  analysis  examined  the 
potential  effects  of  the  proposed  rule  on 
small  entities.  (6,  Tab  G]  Businesses 
affected  by  label-change  costs  may 
include  chcucoal  manufacturers 
(approximately  10  firms),  bag  suppliers, 
and  firms  that  own  a  charcoal  brand 
name  (proprietary  or  private  label 
brands).  Industry  representatives  predict 
that  the  bulk  of  the  costs  of  developing 
new  labels  will  fall  initially  on  the 
charcoal  manufacturers.  As  noted  above, 
these  costs  may  include  those  associated 
with  the  development  or  piuchase  of 
new  printing  plates,  printing 
equipment,  artwork,  and  negatives. 

Several  private  label  manufacturers 
have  indicated  that  they  will  be 
disproportionately  affected  by  a  label 
change.  These  firms  package  charcoal 
under  a  large  number  of  brand  names, 
which  may  require  hundreds  of  plate 
changes.  According  to  information 
currently  available,  the  niunber  of  small 
firms  that  may  be  disproportionately 
affected  by  a  label  change  is  not 
substantial,  as  only  a  few  small  firms 
may  fall  into  this  category.  Easing  of  the 
margin  and  color  requirements,  as 
proposed,  will  substantially  reduce 
these  firms'  costs.  These  effects  may  be 
further  mitigated  if  the  firms  are  able  to 
pass  costs  through  to  their  customers  or 
if  their  plates  are  near  the  end  of  their 
service  life.  Costs  for  other  small  firms 
are  not  expected  to  be  significant,  due 
to  the  relatively  small  niunber  of  brands 
and  sizes  handled  by  such  firms. 

The  rule  should  not  require  small 
firms  to  buy  new  printing  presses. 
Manufacturers  would  be  given  enough 
time  to  use  up  existing  suppfies  of 
printed  bags.  Bags  filled  with  charcoal 
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before  the  effective  date  are  not  subject 
to  the  revised  requirements. 

Accordingly,  for  the  reasons  given 
above,  the  Commission  preliminarily 
certifies  that  the  proposed  rule,  if 
issued,  would  not  have  significant 
economic  effects  on  a  substantial 
number  of  small  entities.  However,  the 
Commission  solicits  conunents 
concerning  the  potential  effects  of  the 
proposed  rule  on  small  firms. 

I.  Environmental  Considerations 

Piu^uant  to  the  National 
Environmental  PoUcy  Act,  and  in 
accordance  with  the  Coimcil  on 
Environmental  Quality  regulations  and 
CPSC  procediu^s  for  environmental 
review,  the  Commission  has  assessed 
the  possible  environmental  effects 
associated  with  the  proposed  rule  to 
revise  the  warning  labels  for  packages  of 
charcoal.  Preliminary  analysis  of  the 
potential  impact  of  this  proposed  rule 
indicates  that  it  would  have  no 
significant  effects  on  the  environment  if 
the  effective  date  of  a  rule  enables  the 
firms  to  deplete  existing  stocks  of  filled 
and  empty  bags.  (Some  firms  have 
indicated  that,  depending  on  the  time  of 
the  year,  they  may  have  as  much  as  a 
2-year  supply  of  filled  and  empty  bags.) 
As  previously  noted,  bags  filled  before 
the  effective  date  would  not  be  affected 


by  the  proposed  rule.  Even  if  some  old 
inventory  of  bags  remains  and  cannot  be 
restickered,  the  environmental 
consequences  would  not  be  major. 

Therefore,  because  the  proposed  rule 
would  have  no  significant  impact  on  the 
environment,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

J.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  preliminarily  concludes 
that  the  labeling  required  by  section 
2(p)(l)  of  the  FHSA  for  packages  of 
charcoal  is  not  adequate  for  the 
protection  of  the  pubhc  health  and 
safety,  in  view  of  the  special  hazard  of 
CO  poisoning  presented  by  using 
charcoal  in  a  confined  area.  The 
Commission  preUminarily  finds  that^the 
additional  label  requirements  in  the 
proposed  revised  label  are  necessary  for 
the  protection  of  the  pubUc  health  and 
safety  and  proposes  to  issue  such 
requirements  under  the  authority  of 
section  3(b)  of  the  FHSA,  15  U.S.C. 
1262(b). 

E£fiective  Date 

The  Conunission  proposes  to  make    - 
the  final  rule  effective  on  a  date  that  is 
12  to  18  months  after  it  is  published  in 
the  Federal  Register,  as  to  charcoal 


intended  for  cooking  or  heating  that  is 
placed  in  containers  for  retail  sale  on  or 
after  that  date. 

List  of  Subjects  in  16  CFR  Fart  1500 

Consiuner  protection.  Hazardous 
materials.  Hazardous  substances. 
Imports.  Infants  and  children.  Labeling, 
Law  Enforcement.  Toys. 

For  the  reasons  given  above,  the 
Commission  proposes  to  amend  16  CFR 
part  1500  as  follows: 

PART  1500— HAZARDOUS 
SUBSTANCES  AND  ARTICLES; 
ADMINISTRATION  AND 
ENFORCEMENT  REGULATIONS 

1.  The  authority  citation  for  part  1500 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  1261-1278. 

2.  Section  1500.14  is  amended  by 
revising  the  borderlined  label  statement 
in  paragraph  (b)(6)(i)  and  paragraph 
(b)(6)(ii)  as  follows: 

§  1500.14    Substances  requtrtng  special 
labeling  under  section  3(b)  of  tt>e  act 

•        •        •        •        • 

(b)  •  *  * 
(6)  •  •  • 
(i)  •  *  * 

BILUNQ  CODE  636fr-01-P 


AWARNING 


CARBON  MONOXIDE  HAZARD 

Burning  charcoal  inside  can 
kill  you.  It  gives  off  carbon 
monoxide,  which  has  no  odor. 

NEVER  burn  charcoal  inside 
homes,  vehicles  or  tents. 


8ILIJN0  COOE  6365-01-C 

(ii)  For  bags  of  charcoal,  the  label 
specified  in  paragraph  (b)(6)(i)  of  this 
section  shall  appear  within  a  heavy 
borderline  in  a  color  sharply  contrasting 
to  that  of  the  backgroimd,  on  both  the 
front  and  back  panels  in  the  upper  25 
percent  of  the  panels  of  the  bag,  at  least 
1  inch  below  the  seam  and  at  least  1 
inch  above  any  reading  material  or 
design  elements.  The  signal  word 
"WARNING"  shall  be  in  capital  letters 
in  at  least  27-point  (7.14  mm,  %2  inch) 


type.  The  remaining  text  of  the  warning 
statement  shall  be  in  at  least  18-point 
(4.763  mm,  Vie  inch)  type.  The  lettering 
shall  have  a  strokewidth-to-height  ratio 
of  from  1:6  to  1:8,  and  the  spacing 
between  the  bottom  of  the  letters  of  one 
line  of  the  statement  of  consequences 
and  the  statement  of  how  to  avoid  the 
hazard  and  the  top  of  the  letter  of  the 
next  line  of  that  statement  shall  be  about 
one-fourth  of  the  height  of  the  tjrpe  size. 
The  label  shall  be  at  least  50.8  mm  (2 


inches)  high.  The  label's  lettering  and 
pictogram  shall  have  the  size  relation  to 
each  other  and  to  the  remainder  of  the 
label  as  shown  in  paragraph  (b)(6)(i)  of 
this  section. 
•        *•*•- 

Dated:  August  1. 1995. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 


/ 
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Appendix  1 — List  of  Relevant  Documents 

(Note:  This  list  of  relevant  documents  will 
not  be  printed  in  the  Code  of  Federal 
Regulations.) 

1.  Petition  HP  91-1  from  Barbara  Mauk. 

2.  Letter  to  Barbara  Mauk  from  Sadye  E. 
Dunn.  CPSC.  January  28. 1993. 

3.  Hampson.  N.B.  et  a\.,JAMA  (January  5, 
1994). 

4.  Cost  information  from  industry. 

a.  The  Qorox  Company  (Kingsford),  P.O. 
Box  493,  Pleasanton,  CA  94566. 

b.  King  and  Spalding,  representing  Royal 
Oak  Enterprises,  Inc.,  1730  Pennsylvania 
Ave.  N.W..  Washington,  D.C  20006. 

c.  Hickory  Specialties,  Inc.,  P.O.  Box  1669, 
Brentwood,  TN  37024. 

5.  Barbecue  Industry  Association  survey. 
Barbecue  Industry  Association,  710  East 
Ogden,  Suite  113,  Naperville.  IL  60563. 

6.  Briefing  package  dated  July  6, 1995,  with 
Tabs  A-H. 

TAB  A-^ackground  Information  on 
Charcoal  Labeling  in  Briefing  Package  memo 
dated  May  18, 1994  accompanied  by  FDA's 
Notices  of  Proposed  and  Final  Rulemaking 
dated  September  2, 1970,  and  August  11, 
1971,  and  Petition  for  Amending  Labeling 
Requirements  for  Charcoal  Intended  for 
Household  Use.  dated  October  12, 1990. 

TAB  B — Memorandum  from  Laureen  E. 
Burton  of  Directorate  for  Health  Sciences  to 
Sharon  R.  White,  entitled  "Carbon  Monoxide 
Toxicity  Review  for  the  Charcoal  Labeling 
Project,"  dated  March  8. 1994. 

TAB  C  Memorandum  from  Leonard 
Schachter  Directorate  for  Epidemiology, 
Division  of  Hazard  Analysis  to  Sharon  R. 
White,  entitled  "Charcoal  Labeling  Project," 
dated  December  12. 1994. 

TAB  D — Memorandum  from  Charles  M. 
Jacobson  of  Office  of  Compliance  and 
Enforcement  to  Susan  E.  Womble,  entitled 
"Compliance  Experience  with  Current  FHSA 
Labeling  Requirements  for  Charcoal 
Briquets,"  dated  April  30, 1992. 

TAB  E — 1.  Memorandum  from  Sharon  R. 
White  of  Directorate  for  Engineering 
Sciences,  Division  of  Human  Factors  to  The 
File  entitled,  "Proposed  Revisions  to 
Labeling  Requirements  for  Packages  of 
Charcoal"  dated  June  15, 1995. 

2.  Memorandum  from  George  Sweet  of 
Directorate  for  Engineering  Sciences, 
Division  of  Human  Factors  to  Sharon  R. 
White  entitled,  "Pictogram  Testing  for 
Warning  Labels  on  Charcoal  Bags,"  dated 
June  12, 1995. 

TAB  F — Logs  of  Industry  Meetings  on  (1) 
April  22, 1994,  and  (2)  April  13, 1995. 

TAB  G — Memorandum  from  Mary  F. 
Donaldson  of  Directorate  of  Economic 
Analysis  to  Sharon  R.  White,  entitled 
"Economic  Analysis  of  a  Revision  to 
Charcoal  Labeling,"  dated  June  22, 1995. 

TAB  H— Draft  Federal  Register 
Notice — Notice  of  Proposed  Rulemaking. 

7.  Letter  from  James  C.  Stephen,  President, 
Weber-Stephen  Products  Co.,  to  Sharon  R. 
White,  CPSC,  May  11, 1995. 

8.  Letter  from  Harleigfa  Ewell,  CPSC,  to 
James  C.  Stephen,  President,  Weber-Stephen 
Products  Co.,  June  29, 1994. 

9.  Woodson,  W.;  Tillman,  B.;  and  Tilhnan, 
P.,  1992. 

10.  ANSI  Z535.3-1991,  American  National 
Standard  for  Criteria  for  Safety  Symbols. 


11.  Perry,  E.,  and  Neily,  M.  (1985).  Burning 
Charcoal  Briquettes  in  a  Fireplace.  U.S. 
Consumer  Product  Safety  Commission, 
Washington,  DQ 

12.  Letter  from  Leonard  S.  Gryn,  Executive 
Vice  President,  Weber-Stephen  Products  Co., 
to  Harleigh  E%vell,  CPSC,  July  5, 1995. 

[FR  Doc.  95-19357  Filed  S-9-95-,  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26CFRPart1 

{CO-26-«q 

RIN  1545-AT5S 

Treatment  of  Underwriters  In  Section 
351  and  Section  721  Transactions 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACnoN:  Notice  of  proposed  rulemaking 
and  notice  of  pubUc  hearing. 

SUMMARY:  This  doctunent  proposes  rules 
for  transfers  of  cash  to  a  corporation  or 
a  partnership.  The  proposed  regidations 
will  affect  taxpayers  in  transactions 
intended  to  qualify  under  section  351 
and  section  721  when  there  is  an 
offering  of  stock  or  partnership  interests 
through  an  underwriter.  This  document 
also  provides  notice  of  a  public  hearing 
on  these  proposed  regulations. 
DATES:  Written  comments  must  be 
received  by  November  8i  1995.  Requests 
to  speak  at  the  public  hearing  scheduled 
for  Wednesday,  January  17, 1996,  at  10 
a.m.,  with  outlines  of  oral  comments, 
must  be  received  by  Wednesday, 
December  27, 1995. 
ADDRESSES:  Send  submissions: 
CC:DOM:CORP:T:R  (CO-26-95).  room 
5228,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  In  the  alternative, 
submissions  may  be  hand  delivered 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:DOM:CORP:T:R  (CO-26-95), 
Coiuier's  Desk,  Internal  Revenue 
Building,  1111  Constitution  Avenue 
NW.,  Washington,  DC.  The  hearing  will 
be  held  in  the  Auditorium,  Internal 
Revenue  Building,  1111  Constitution 
Avenue  NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulation 
vmder  section  351(a),  Susan  T. 
Edlavitch,  (202)  622-7750;  concerning 
the  proposed  regulation  under  section 
721(a),  Brian  J.  O'Connor,  (202)  622- 
3060;  concerning  submissions  and  the 
hearing,  Mike  Slaughter,  (202)  622-7190 
(not  toll-free  numbers). 


SUPPI.EMENTARY  INFORMATION: 
Background 

Section  351(a)  provides  that  no  gain 
or  loss  is  recognized  if  property  is 
transferred  to  a  corporation  by  one  or 
more  persons  solely  in  exchange  for 
stock  in  the  corporation  and 
immediately  after  the  exchange  the 
person  or  persons  are  in  control  (as 
defined  in  section  368(c))  of  the 
corporation. 

Section  721(a)  provides  that  no  gain 
or  loss  is  recognized  to  a  partnership  or 
to  any  of  its  partners  in  the  case  of  a 
contribution  of  property  to  the 
partnership  in  exchange  for  an  interest 
in  the  partnership. 

Rev.  Rul.  78-294, 1978-2  C.B.  141, 
involves  the  incorporation  of  an  existing 
sole  proprietorship  by  an  individual  to 
raise  capital  through  a  public  offering. 
The  individual  sought  the  assistance  of 
an  imderwriter.  in  accordance  with  the 
plan,  the  individual  organized  a  new 
corporation,  which  had  capital  stock  of 
1,000  authorized  but  unissued  shares. 

Situation  1  describes  a  transaction 
that  was  considered  to  fall  within  the 
general  definition  of  a  "best  efforts" 
imderwriting.  Pursuant  to  an  agreement 
among  the  individual,  the  new 
corporation,  and  the  imderwriter.  the 
individual  transferred  all  the  business 
property  to  the  new  corporation  in 
exchange  for  500  shares  of  stock.  The 
underwriter  agreed  to  use  its  best  efforts 
as  an  agent  of  the  corporation  to  sell  the 
500  tmissued  shares  to  the  general 
public  at  $200  per  share.  The 
underwriter  succeeded  in  selling  the 
stock  within  two  weeks  of  the  initial 
offering  with  no  change  in  the  terms  of 
the  offering. 

Situation  2  describes  a  transaction 
that  was  considered  to  fall  within  the 
general  definition  of  a  "firm 
commitment"  imderwriting.  Pursuant  to 
em  agreement  among  the  individual,  the 
new  corporation,  and  the  imderwriter. 
the  individual  transferred  all  the 
business  property  to  the  new 
corporation  in  exchange  for  500  shares 
of  stock,  and  the  underwriter  transferred 
$100,000  in  cash  to  the  new  corporation 
in  exchange  for  the  remaining  500 
shares.  At  the  time  of  the  underwriter's 
purchase,  the  underwriter  had  not    . 
entered  into  a  binding  contract  to 
dispose  of  its  stock  in  the  new 
corporation.  However,  the  underwriter 
intended  to  sell  its  500  shares,  but,  if 
unsuccessful,  was  required  to  retain 
them.  Following  the  exchanges,  the 
underwriter  sold  its  500  shares  of  stock 
in  the  new  corporation  to  the  general 
public  within  two  weeks  of  the  initial 
offering.  The  individual  retained  the 
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500  shares  of  stock  in  the  new 
corporation. 

In  Situation  1,  the  ruling  holds  that 
the  individual  who  transferred  the 
business  property  to  the  corporation  and 
the  investors  in  the  pubUc  offering  were 
co-transferors  in  a  single  transaction 
that  qualified  under  section  351.  Iiw 
Situation  2,  the  ruling  holds  that  the 
firm  commitment  underwriter  was  a 
transferor  along  with  the  individual  and 
that  their  control  was  not  defeated  by 
the  subsequent  resale  of  50  percent  of 
the  stock  in  the  public  offering. 

The  IRS  and  'iVeasury  beUeve  that 
Situation  2  of  Rev.  Rul.  78-294  does  not 
reflect  current  underwriting  practices. 
In  addition,  the  IRS  and  Treasury 
believe  that  underwritings  of 
partnership  interests  should  be  treated 
similarly  to  underwritings  of  stock. 
Further,  the  proposed  regulations  are 
necessary  to  prevent  inappropriate 
imposition  and  inappropriate  avoidance 
of  tax 

The  proposed  regulations,  under 
certain  circumstances,  disregard 
underwriters  of  stock  and  partnership 
interests  for  purposes  of  section  351  and 
section  721.  The  proposed  treatment  of 
underwriters  is  similar  to  their 
treatment  under  §  1.382-3(j)(7)  and 
§1.1273-2(e). 

Explanation  of  Provisions ' 

Proposed  Amendment  Adding  §  1.351- 
1(a)(3) 

This  doamient  proposes  to  add 
%  l.351-l(a)(3)  to  26  CFR  part  1.  The 
proposed  regulation  provides  that,  for 
the  purpose  of  section  351,  if  a  person 
acquires  stock  &om  an  underwriter  in 
exchange  for  cash  in  a  qualified 
underwriting  transaction,  the  person 
who  acquires  the  stock  from  the 
underwriter  is  treated  as  transferring 
cash  directly  to  the  corporation  in 
exchange  for  the  stock  and  the 
underwriter  is  disregarded.  A  qualified 
underwriting  transaction  is  a  transaction 
in  which  a  corporation  issues  stock  for 
cash  in  an  underwriting  in  which  either 
the  underwriter  is  an  agent  of  the 
corporation  or  the  underwriter's 
ownership  of  stock  is  transitory.  He 
proposed  regulation  would  render  Rev. 
Rul.  78-294  obsolete.  No  inference  is 
intended  as  to  transactions  not  within 
the  scope  of  the  proposed  regulation. 

Proposed  Amendment  Adding  §  1.721- 

This  docummit  proposes  to  add 
§  1.721-l(c)  to  26  CFR  part  1.  The 
proposed  regulation  provides  that,  for 
the  purpose  of  section  721,  if  a  person 
'  acquires  a  partnership  interest  from  an 
underwriter  in  exchange  for  cash  in  a 


qualified  underwriting  transaction,  the 
person  who  acquires  the  partnership 
interest  from  the  underwriter  is  treated 
as  transferring  cash  directly  to  the 
partnership  in  exchange  for  the 
partnership  interest  and  the  imderwriter 
is  disregarded.  A  qualified  imderwriting 
transaction  is  a  transaction  in  which  a 
partnership  issues  partnership  interests 
for  cash  in  an  underwriting  in  which 
either  the  underwriter  is  an  agent  of  the 
partnership  or  the  underwriter's 
ownership  of  the  partnership  interests  is 
transitory.  No  inference  is  intended  as 
to  transactions  not  within  the  scoi>e  of 
the  proposed  regulation. 

Comments  Solicited 

The  IRS  and  Treasury  invite  pubhc 
comment  on  the  proposed  regulations. 
In  particular,  the  IRS  and  Treasury 
solicit  comments  on  (a)  whether  the 
proposed  rules  should  apply  for  all  tax 
purposes;  (b)  whether  the  proposed 
rules  should  be  limited  to  underwriters; 
and  (c)  whether  the  proposed  rules 
should  be  limited  to  cash  transactions. 

Proposed  EfibctiTe  Dates 

New  §  1.351-l(a)(3)  and  new  §  1.721- 
1(c)  are  proposed  to  be  effective  for 
qualified  luiderwriting  transactions 
occurring  on  or  after  the  date  of 
pubUcation  as  final  regulations  in  the 
Federal  Register. 

Effect  on  Other  Documents 

The  following  publication  would 
become  obsolete  as  of  the  date  of 
publication  in  the  Federal  Register  of 
the  final  regulations:  Rev.  Rul.  7S-294, 
1978-2  C.B.  141. 

Special  Anal3r8es 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapteisS)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  FlexibiUty 
Analysis  is  not  required.  Pursuant  to 
section  7805  (f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies]  that  are  submitted 


timely  to  the  Internal  Revenue  Service. 
All  comments  will  be  available  for 
pubUc  inspection  and  copying. 

A  pubUc  hearing  has  been  scheduled 
for  Wednesday,  January  17, 1996, 
beginning  at  10  a.m.,  in  the  Auditorium, 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington. 
DC.  Because  of  access  restrictions, 
visitors  will  not  be  admitted  beyond  the 
Internal  Revenue  Building  lobby  more 
than  15  minutes  before  the  hearing 
starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments,  an  outline  of  topics 
to  be  discussed  and  the  time  to  be 
devoted  to  each  topic  (signed  original 
and  eight  (8)  copies)  by  Wednesday, 
December  27. 1995. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  authors  of  these 
proposed  regulations  are  Susan  T. 
Edlavitch  of  the  Office  of  Assistant 
Chief  Counsel  (Corporate)  and  Brian  J. 
O'Connor  of  the  Office  of  Assistant 
Chief  Counsel  (Passthroughs  and 
Special  Industries).  However,  other 
personnel  from  the  IRS  and  Treasury 
participated  in  their  development 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  entries 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C  7805  *  *  * 
Section  1.351-1  also  issued  under  26 

U.S.C  351.  •  •  • 
Section  1.721-1  also  issued  under  26 

U.S.C721.  •  •  • 

Par.  2.  In  §  1.351-1,  paragraph  (a)(3) 
is  added  to  read  as  follows: 

f  1.361-1    Transfer  to  corporstlon 
contfollad  by  transfsrar. 

(a)«  •  • 

(3)  Underwritings  of  stock— [i]  In 
general.  For  the  purpose  of  section  351, 
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if  a  petson  acquires  stock  of  a 
corporation  from  an  underwriter  in 
ex(±ange  for  cash  in  a  quahfied 
underwriting  transaction,  the  persrai 
who  acquires  stock  from  the 
underwriter  is  treated  as  transferring 
cash  directly  to  the  corporation  in 
exchange  for  stock  of  the  corporation 
and  the  underwriter  is  disregarded.  A 
qualified  underwriting  transaction  is  a 
transaction  in  which  a  corporation 
issues  stock  for  cash  in  an  underwriting 
in  which  either  the  underwriter  is  an 
agent  of  the  corporation  or  the 
underwriter's  ownership  of  the  stock  is 
transitory. 

(ii)  Effective  date.  This  paragraph 
(a)(3}  is  effective  for  qualified 
underwriting  transactions  occiuring  on 
or  after  the  date  of  publication  of  the 
final  r^ulation  in  the  Federal  Register. 
•        *        •        •        • 

Par.  3.  hi  §  1.721-1,  paragraph  (c)  is 
added  to  read  as  follows: 

§1.721-1    Nonracognition  of  gain  or  loss 
on  contritMition. 

»        *        *        •        • 

(c)  Underwritings  of  partnership 
interests — (1)  In  general.  For  the 
piupose  of  section  721.  if  a  person 
acquires  a  partnership  interest  from  an 
underwriter  in  exchange  for  cash  in  a 
qualified  imderwriting  transaction,  the 
person  who  acquires  Uie  partnership 
interest  is  treated  as  transferring  cash 
directly  to  the  partnership  in  exchange 
for  the  partnership  interest  and  the 
underwriter  is  disregarded.  A  quahfied 
imderwriting  transaction  is  a  transaction 
in  which  a  partnership  issues 
partnership  interests  for  cash  in  an 
underwriting  in  which  either  the 
imderwriter  is  an  agent  of  the 
partnership  or  the  underwriter's 
ownership  of  the  partnership  interests  is 
transitory. 

(2)  Effective  date.  This  paragraph  (c) 
is  effective  for  qualified  underwriting 
transactions  occurring  on  or  after  the 
date  of  publication  of  the  final 
regulation  in  the  Federal  Register. 
Margaral  Miliiflr  Rkhardssn, 
^mmissioner  of  Internal  Revenue.^ 
[FR  Doc.  95-19447  Filed  S-9-g5;  8:45  am] 
aUJNQ  COOE  4«3e-01-U 


26  CFR  Parti 
[co-i»-oq 

RiN  1545-AT43 

Transfers  to  Investment  Companies 

AQBICY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  document  proposes 
amendments  to  regulations  relating  to 
transfers  to  investment  companies.  The 
amendments  are  necessary  to  clarify 
existing  regulations  relating  to  certain 
transfers  to  a  controlled  corporation. 
Generally,  the  regulations  will  be 
amended  to  provide  when  certain 
transfers  will  not  cause  a  diversification 
of  the  transferors'  interests. 
DATES:  Written  comments  and  requests 
for  a  pubhc  hearing  must  be  received  by 
November  8, 1995. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:T:R  KX)-19-95),  room 
5228,  Internal  Revenue  Service.  FOB 
7604.  Ben  Franklin  Station,  Washington, 
DC  20044.  In  the  alternative, 
submissions  may  be  hand  dehvered 
between  the  hoius  of  8  a.m.  and  5  p.m. 
to:  CX::DOM:CORP:T:R  (CX>-l»-95). 
Courier's  Desk.  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  M.  Eisenberg,  (202)  622-7790 
(not  a  toU-fi-ee  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

This  document  proposes  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
part  1)  under  section  351  of  the  Internal 
Revenue  Code  of  1986.  Section  351(a) 
provides  that  no  gain  or  loss  will  be 
recognized  if  one  or  more  persons 
transfer  property  to  a  corporation  solely 
in  exchange  for  stock  in  the  corporation 
and  inunediately  after  the  exchange  the 
transferors  control  the  transferee 
corporation.  Section  351(e)(1)  provides 
that  section  351(a)  will  not  apply  to  a 
transfer  of  property  to  an  investment 
company. 

The  rule  of  section  351(e)(1)  was 
enacted  as  part  of  the  Foreign  Investors 
Tax  Act  of  1966,  with  the  goal  of 
preventing  individuals  from  achieving 
tax-fiee  diversification  by  the  transfer  of 
one  or  a  few  stocks  or  seciuities  to  a 
corporation  (referred  to  as  a  swap  fund). 
See  generally  H.  Rep.  No.  1049,  94th 
Cong.,  2d  Sess.  (Apr.  27, 1976). 

Section  1.351-l(c)(l)  states  that  a 
transfer  to  an  investment  company  will 
occur  when  (i)  the  transfer  results  in 
diversification  of  the  transferors' 
interests  and  (ii)  the  transferee  is  a 
Regtilated  Investment  Company  (RIC), 
Real  Estate  Investment  Trust  (REIT),  or 
a  corporation  more  than  80  percent  of 
the  value  of  whose  asset$  (excluding 
cash  and  non-convertible  debt 
obligations)  are  readily  marketable 
stocks  or  securities.  Section  1.351- 
1(c)(5)  provides  that  a  transfer 
ordinarily  results  in  the  diversification 
of  the  transferors'  interests  if  two  or 


more  persons  transfer  nonidenticaL 
assets  to  a  corporation  in  the  exchange. 

As  part  of  the  Tax  Reform  Act  of  1976 
(the  1976  Act),  Congress  enacted 
sections  683(a)  and  721(b),  which 
incorporate  the  section  351(e)  rules  for 
transfers  to  a  trust  and  a  partnership, 
resprfttively. 

The  1976  Act  also  addressed 
reorganizations  of  investment 
companies  by  enacting  section 
368(a)(2)(F).  This  legislation  was 
intended  to  prevent  the  tax-fi«e  merger 
of  a  closely  held  corporation  holding  an 
undiversified  group  of  assets  into  a 
pubhcly  held  diversified  investment 
company,  resulting  in  a  tax-free 
diversification  of  the  interests  of  the 
target  shareholders. 

Section  368(a)(2)(F)(i)  provides  that  a 
transaction  between  two  "investment 
companies"  otherwise  quahfying  as  a 
reorganization  will  not  quaUfy  as  a 
reorganization  for  any  corporation  in  the 
transaction  that  is  not  a  RIC,  RETT,  or 
corporation  described  in  section 
368(a)(2)(F)(ii).  Section  368(a)(2)(F){iii) 
defines  an  investment  company  as  a 
RIC,  REIT,  or  corporation  with  at  least 
50  percent  of  its  assets  comprised  of 
stocks  or  securities  and  80  percent  of  its 
assets  held  for  investment.  A 
corporation  satisfies  section 
368(a)(2)(F)(ii)  if  not  more  than  25 
percent  of  the  value  of  its  total  assets  is 
invested  in  the  stock  and  securities  of 
any  one  issuer  and  not  more  than' 50 
percent  of  the  value  of  its  total  assets  is 
invested  in  the  stock  and  securities  of 
five  or  fewer  issuers.  For  piuposes  of  the 
section  368(a)(2)(F)(ii)  test,  all  members 
of  a  controlled  group  of  corporations 
(within  the  meaning  of  section  1563(a)) 
shall  be  treated  as  one  issuer.  Also,  a 
person  holding  stock  in  a  RIC,  REIT,  or 
other  investment  company  (as  defined 
in  section  368(a)(2)(F)(iii))  that  meets 
the  requirements  of  section 
368(a)(2)(F)(u)  shall  be  treated  as 
holding  its  proportionate  share  of  the 
assets  held  by  the  company.  Section 
368(a)(2)(F)(iv)  provides  that  m 
determining  total  assets,  certain  assets 
shall  be  excluded,  including  cash  and 
cash  items  (including  receivables). 
Government  seciuities,  and  assets 
acquired  to  meet  section  368(a)(2)(F)(ii) 
or  to  cease  to  be  an  investment 
company.  Section  368(a)(2)(F)(v) 
provides  that  section  368(a)(2)(F)  shall 
not  apply  if  the  stock  of  each  investment 
company  is  owned  substantially  by  the 
same  persons  in  the  same  proportions. 
Section  368(a)(2)(F)(vii)  defines 
securities  for  purposes  of  clauses  (ii) 
and  (iii)  of  section  368(a)(2)(F). 
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Reasons  for  Change 

The  IRS  wants  to  clarify  that  §  1.351- 
1(c)(5)  does  not  prevent  tax-free 
combinations  of  already  diversified 
portfoUos,  and  that  combinations  of 
already  diversified  portfoUos  are  not 
inconsistent  with  the  purposes  of 
section  351(e)  (i.e.,  preventing  the  tax- 
free  transfer  of  one  or  a  few  stocks  or 
securities  to  swap  funds).  For  example, 
RICs  often  transfer  portfoUos  of 
investment  assets  to  partnerships  under 
section  721(a)  (which  is  subject  to  the 
section  351(e)  rules  pursuant  to  section 
721(b)).  These  transactions  are 
appropriately  tax-free  because  the  RICs 
are  not  transferring  one  or  a  few  stocks 
or  securities,  but  rather,  the  RICs  are 
transferring  diversified  portfoUos  of 
stocks  and  securities. 

Also,  the  nonidentical  asset  standard 
of  §  1.351-l(c)(5)  is  stricter  than  the  test 
appUed  for  combinations  of  investment 
companies  under  the  corporate 
reorganization  provisions  (see  section 
368(a)(2)(F)(u)).  Transfers  of  certain 
diversified  portfoUos  to  a  corporation 
may  be  taxable  under  section  351(e), 
while  the  same  portfoUos  could  be 
combined  through  a  merger  that  may 
quaUfy  as  a  tax-free  reorganization. 

ExplanaticHi  of  Provisions 

The  proposed  amendments  to 
S  1.351-l(c)  provide  that  transfers  of 
assets  will  not  be  treated  as  transfers 
that  result  in  diversification  of  the 
transferors'  interests  for  purposes  of 
§  1.351-l(c)(l)(i)  if  each  transferor 
transfers  assets  that  satisfy  section 
368(a)(2)(F)(ii),  as  modified.  Under  this 
rule,  no  transfers  of  nonidentical  assets 
to  a  corporation  described  in  §  1.351- 
l(c)(l)(ii)  will  quaUfy  for 
nonrecognition  treatment  under  section 
351  unless  each  transferor  transfers 
assets  that  satisfy  section 
368(a)(2)(F)(ii),  as  modified. 

For  purposes  of  §  1.351-l(c),  relevant 
provisions  of  section  368(a)(2)(F)  wiU 
apply  to  the  section  368(a)(2)(F)(ii)  test. 
"Those  provisions  include  the  controlled 
group  and  look-through  rules  found  in 
clause  (u)  (members  of  a  controlled 
group  of  corporations  are  considered  as 
one  issuer  and  persons  holding  stock  in 
certain  investment  companies  are 
treated  as  holding  a  proportionate  share 
of  the  investment  company's  assets),  the 
conunon  ownership  rule  found  in  clause 
(v)  (diversification  wiU  not  be 
considered  to  occur  if  the  interests  in 
the  assets  to  be  transferred  are  held 
substantially  by  the  same  persons  in  the 
same  proportions  as  the  interests  in  the 
transferee),  and  the  definition  of 
securities  found  in  clause  (vii)  (the  term 
securities  includes  investments 


constituting  a  security  within  the 
meaning  of  the  Investment  Company 
Act  of  1940  (15  U.S.C.  80a-2(36)).  The 
definition  of  total  assets  in  section 
368(a)(2)(F)(iv)  will  apply,  except  that 
Government  seciuities  will  be  included 
in  determining  total  assets,  unless  the 
Government  securities  are  acquired  to 
meet  section  368(a)(2)(F)(u). 

The  proposed  modification  of  the 
definition  of  total  assets  to  include 
Govenunent  securities  addresses  a 
problem  caused  by  transfers  of  funds 
consisting  mostly  of  Government 
securities.  For  example,  if  95  percent  of 
a  money  market  fund's  assets  are 
invested  in  Government  securities  and 
five  percent  are  invested  in  the  stock  of 
corporation  X,  the  Government 
securities  would  not  be  treated  as 
securities  (see  section  368(a)(2)(F)(vii)) 
and,  without  the  modification,  would  be 
excluded  from  total  assets  for  purposes 
of  the  25  and  50  percent  test  of  section 
368(a)(2)(F)(ii).  As  a  result,  the 
unmodified  test  would  treat  100  percent 
of  the  fund's  assets  as  X  stock  and  the 
fund  would  not  satisfy  the  25  and  50 
percent  test  of  section  368(a)(2)(F)(u). 
The  modified  test  would  include 
Government  securities  in  total  assets. 
The  fund  would  satisfy  the  modified 
test  because  the  stock  of  one  issuer 
would  constitute  only  five  percent  of 
the  fund's  portfoUo.  The  IRS  believes 
that  the  modification  is  appropriate 
because  the  presence  of  a  small  amount 
of  nondiversified  property  in  a 
Government  securities  portfoUo 
(otherwise  qualifying  under  section 
368(a)(2)(F)(ii))  should  not  disquaUfy 
theportfoUo  from  tax-fiee  treatment. 

Tne  adoption  of  the  modified  section 
368{a)(2)(F)(ii)  test  is  intended  to  Umit 
section  351(e)  to  cases  more  analogous 
to  the  typical  swap  fund  cases  that  were 
the  focus  of  the  section  351(e) 
legislation.  Also,  the  adoption  of  this 
test  should  minimize  the  different  tax 
treatment  of  a  section  351  transfer  and 
a  section  368  reorganization  under 
economically  similar  situations.  This 
test  will  also  apply  for  purposes  of 
sections  683(a)  and  721(b).  Finally,  a 
proposed  revision  to  §  1.584— 4(a)  adopts 
this  test. 

Proposed  EfiiectiTe  Date 

These  regulations  are  proposed  to 
apply  to  transfers  of  assets  occurring  on 
or  after  the  date  of  pubUcation  as  final 
regulations  in  the  Federal  Register. 

Special  Analjrses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 


been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
FlexibiUfy  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  FlexibiUty 
Analysis  is  not  required.  Pursuant  to 
section  7805  (!)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  smaU  business. 

Comments  and  Requests  for  a  Public 
Hearing 

■  Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  AU  comments  wiU  be 
available  for  pubUc  inspection  and 
copying.  A  pubUc  hearing  may  be 
scheduled  if  requested  in  writing  by  a 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  hearing  wiU  be  pubUshed  • 
in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Andrew  M.  Eisenberg. 
Office  of  Assistant  Chief  Counsel 
(Corporate),  IRS.  However,  other 
persoimel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendment  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  as  proposed  to  be  amended  in 
a  document  pubUshed  elsewhere  in  this 
issue  of  the  Federal  Register  continues 
to  read  in  part  as  foUows: 

Authority:  26  U.S.C.  7805  •  *  * 
Section  1.351-1  also  issued  under  26 
U.S.C  351  •  •  *. 

Par.  2.  Section  1.351-1  is  amended 
by: 

1.  Redesignating  paragraph  (c)(6)  as 
paragraph  (c)(7). 

2.  Adding  new  paragraph  (c)(6)  to 
read  as  follows: 

§1.351-1    Transfer  to  corporation 
controlled  by  transferor. 
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(c)*  •  • 

(6)  For  purposes  of  paragraph  (c)(5)  of 
this  section,  a  transfer  of  assets  will  not 
be  treated  as  resulting  in  a 
diversification  of  the  transferors' 
interests  if  each  transferor  transfers  a 
diversified  portfolio  of  assets.  For 
purposes  of  this  paragraph,  a  portfoho 
of  assets  is  diversified  if  it  satisfies 
section  368(a)(2)(F)(ii),  applying  the 
relevant  provisions  of  section 
368(a)(2)(F).  exc^t  that,  in  applying 
section  368(a)(2)(F)(iv),  Government 
seciuities  are  included  in  determining 
total  assets,  unless  the  Government 
securities  are  acquired  to  meet  section 
368(a)(2)(F)(ii). 
•        •        »        •        • 

Musarat  Mibiar  RkfaardsoB. 

Commissioner  of  Internal  Revenue. 

(FR  Doc  95-19449  Filed  8-9-95;  8:45  am] 

aajjNQ  coot  4a»-»i-u 


26  CFR  Parti 
[PS-29-921 
RiN  1545-AQ64 

PtveraWlcatton  of  Common  Trust 
Funds 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  This  dociunent  proposes 
regulations  relating  to  the 
diversification  of  common  trust  funds  at 
the  time  of  a  combination  or  division. 
The  proposed  regulations  will  affect 
common  trust  funds  and  their 
participants. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
November  8, 1995. 
ADDRESSES:  Send  submissions  to: 
CCJX)M:CORP:T:R  (PS-29-92).  room 
5228,  Internal  Revenue  Service,  FOB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  In  the  alternative, 
submissions  may  be  hand  deUvered 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC£)OM:CORP:T:R  (PS-29-92), 
Ck>urier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  O'Connor,  (202)  622-3060  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Backgronnd 

This  docimient  proposes  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
part  1)  under  section  584  of  the  Internal 
Revenue  Code  of  1986  relating  to 
common  trust  funds. 


A  common  trust  fund  is  an 
investment  vehicle  set  up  by  a  bank  in 
the  form  of  a  state-law  trust.  The 
investors  in  a  common  trust  fund, 
referred  to  as  participants,  are  trusts  and 
certain  other  accoimts  for  which  the 
bank  acts  as  a  fiduciary. 

Section  584(b)  provides  that  a 
common  trust  fund  is  not  subject  to 
taxation.  Instead,  each  participant  that 
invests  in  the  common  trust  fund 
includes  its  proportionate  share  of  the 
common  trust  fund's  income  or  loss  on 
its  own  retiun. 

Under  section  584(e).  the  contribution 
of  property  to  a  conunon  trust  fund  is 
a  taxable  event  to  the  contributing 
participant.  This  provision  was  added  to 
section  584(e)  by  the  Tax  Reform  Act  of 
1976  and  was  intended  to  prevent 
participants  bom  using  a  common  trust 
fund  to  diversify  their  portfolios  tax- 
free.  Accordingly,  the  legislative  history 
to  the  1976  amendment  indicates  that 
mergers  or  divisions  of  common  trust 
funds  will  continue  to  be  tax-free  as 
long  as  the  combining  or  dividing  funds 
have  portfolios  that  are  diversified 
within  the  meaning  of  the  corporate 
merger  rules.  S.  Rep.  No.  938.  pt.  2,  94th 
Cong..  2d  Sess.  48  (1976),  1976-3  (Vol. 
3)  C.B.  643,  690.  The  diversificaUon  test 
for  corporate  mergers,  section 
368(a)(2)(F)(ii).  was  enacted  in  1976  as 
part  of  the  same  legislation. 

Section  1.584-4(a),  promulgated  in 
1984  and  based  on  the  1976 
amendment,  provides  that  the  transfer 
of  a  participating  interest  as  a  result  of 
the  combination  of  two  or  more 
common  trust  funds,  or  the  division  of 
a  single  common  trust  fund,  is  not 
considered  an  admission  or  a 
withdrawal  if  the  combining,  dividing, 
and  resulting  funds  have  diversified 
portfolios  within  the  meaning  of  section 
368{a)(2}(F}(u). 

Under  section  368(a)(2)(F)(ii),  a 
corporation  has  a  diversified  portfoUo  if 
not  more  than  25  percent  of  the  value 
of  its  total  assets  is  invested  in  the  stock 
and  seciuities  of  any  one  issuer  and  not 
more  than  50  percent  of  the  value  of  its 
total  assets  is  invested  in  the  stock  and 
securities  of  five  or  fewer  issuers.  For 
purposes  of  the  section  368(a)(2)(F)(ii) 
test,  all  members  of  a  controlled  group 
of  corporations  (within  the  meaning  of 
section  1563(a))  shall  be  treated  as  one 
issuer.  Also,  a  person  holding  stock  in 
a  regulated  investment  company,  real 
estate  investment  trust,  or  other 
investment  company  (as  defined  by 
section  368{a)(2)(F)(iii))  that  meets  the 
requirements  of  section  368(a)(2)(F)(ii) 
shall  be  treated  as  holding  its 
proportionate  share  of  the  assets  held  by 
the  company.  Section  368(a)(2)(F)(iv) 
provides  that  in  determining  total 


assets,  certain  assets  shall  be  excluded, 
including  cash  and  cash  items 
(including  receivables),  Government 
securities,  and  assets  acquired  to  meet 
section  368(a)(2)(F)(ii)  or  to  cease  to  be 
an  investment  company.  Section 
368(a)(2)(F)(v)  provides  that  section 
368(a)(2)(F)  shall  not  apply  if  the  stock 
of  each  investment  company  is  owned 
substantially  by  the  same  persons  in  the 
same  proportions.  Section 
368(a)(2)(F)(vii)  defines  securities  for 
purposes  of  clauses  (ii)  and  (iii)  of 
section  368(a)(2)(F). 

Reasons  for  Change 

Excluding  Government  securities 
fit)m  a  common  trust  fund's  total  assets 
pursuant  to  section  368(a)(2)(F)(iv) 
could  inappropriately  cause  a  fund  with 
investments  in  Government  securities  to 
fail  to  be  diversified  under  section 
368(a)(2)(F)(ii).  For  example,  if  95 
percent  of  a  conunon  trust  fund's  assets 
are  invested  in  Government  securities 
and  five  percent  are  invested  in  the 
stock  of  corporation  X,  only  five  percent 
of  the  fund's  total  assets  (that  is,  only 
the  X  stock)  would  be  included  in  total 
assets  in  applying  section 
368(a)(2)(F)(ii).  As  a  resuh,  the  X  stock 
would  be  treated  as  constituting  100 
percent  of  the  common  trust  fund's 
assets  and  the  fund  would  not  satisfy 
the  25  and  50  percent  test  of  section 
368(a)(2)(F)(ii).  Because  excluding 
Government  seciuities  from  a  common 
trust  fund's  total  assets  could  cause  a 
fund  with  investments  in  Government 
securities  to  fail  to  be  diversified  under 
section  368(a)(2)(F)(ii),  common  trust 
funds  might  be  discouraged  from 
investing  in  Government  securities. 

Explanation  of  Provisions 

Under  the  proposed  amendment  to 
§  1.584-4(a),  the  diversification  test 
apphed  to  a  common  trust  fund  at  the 
time  of  a  merger  or  division  vn]l 
continue  to  be  section  368(a)(2)(F)(ii). 
However,  the  test  is  modified  so  that 
Government  securities  are  now  counted 
in  determining  a  fund's  total  assets, 
unless  the  Government  securities  are 
acquired  to  meet  section  368(a)(2)(F){ii). 

For  purposes  of  §  1.584-4(a),  relevant 
provisions  of  section  368(a)(2)(F)  wrill 
apply  to  the  section  368(a)(2)(F)(ii)  test. 
TTiose  provisions  include  the  controlled 
group  and  look-through  rules  found  in 
clause  (ii)  (members  of  a  controlled 
group  of  corporations  are  considered  as 
one  issuer  and  persons  holding  stock  in 
certain  investment  companies  are 
treated  as  holding  a  proportionate  share 
of  the  investment  company's  assets),  the 
common  ownership  rule  found  in  clause 
(v)  (diversification  will  not  be 
considered  to  occur  if  the  interests  in 
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the  common  trust  funds  transferred  are 
held  substantially  by  the  same  persons 
in  the  same  proportions),  and  the 
definition  of  securities  found  in  clause 
(vii)  (the  term  securities  includes 
investments  constituting  a  security 
within  the  meaning  of  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a- 
2(36)].  llie  definition  of  total  assets  in 
section  368(a)(2)(F)(iv)  will  apply, 
except  that,  as  stated  above. 
Government  securities  vdll  be  included 
in  determining  total  assets,  unless  the 
Government  securities  are  acquired  to 
meet  section  368(a)(2)(F)(ii). 

The  proposed  regulations  contain  the 
same  diversification  test  as  that  in  the 
proposed  regulations  under  section 
351(e)  dealing  with  transfers  to 
investment  companies.  Thus,  these 
.proposed  regulations  would  ensure  that 
a  uniform  diversification  test  is  applied 
to  conunon  trust  funds  and  similar 
investment  entities. 

The  proposed  regulations  also  update 
the  regulations  under  section  584  to 
conform  to  changes  in  the  law. 

Proposed  Efifoctive  Date 

These  regulations  are  proposed  to 
apply  to  combinations  and  divisions  of 
common  trust  funds  consummated  on  or 
after  the  date  of  publication  as  final 
regulations  in  the  Federal  Register. 

Special  Analjrses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  pubUc  hearing  may  be 
scheduled  if  requested  in  writing  by  a 
person  that  timely  submits  vmtten 
comments.  It  a  pubUc  hearing  is 
scheduled,  notice  of  the  date,  time,  and 


place  for  the  hearing  will  be  pubUshed 
in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Brian  J.  O'Connor,  Office 
of  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1,  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  •  *  * 

$1,584-2    [Amended] 

Par.  2.  Section  1.584-2  is  amended 
by: 

1.  Removing  paragraph  (b)(1). 

2.  Redesignating  paragraph  (b)(2)  as 
paragraph  (b). 

Par.  3.  Section  1.584-4  is  amended 
by: 

1.  Removing  paragraphs  (a)(1)  and 
(a)(2). 

2.  Revising  the  sixth  sentence  of 
paragraph  (a). 

3.  Adding  two  sentences  after  the 
sixth  sentence  of  paragraph  (a). 

The  revision  and  additions  read  as 
follows: 

§  1 .584-4    Admission  and  withdrawal  of 
participants  In  the  common  trust  fund. 

(a)  *  *  *  When  a  participating 
interest  is  transferred  by  a  bank,  or  by 
two  or  more  banks  that  are  members  of 
the  same  affiUated  group  (within  the 
meaning  of  section  1504),  as  a  result  of 
the  combination  of  two  or  more 
conunon  trust  funds  or  the  division  of 
a  single  common  trust  fund,  the  transfer 
to  the  surviving  or  divided  fund  is  not 
considered  to  be  an  admission  or  a 
withdrawal  if  the  combining,  dividing, 
and  resulting  common  trust  funds  have 
diversified  portfoUos.  For  purposes  of 
this  paragraph,  a  common  trust  fund  has 
a  diversified  portfolio  if  it  satisfies 
section  368(a)(2)(F)(ii),  applying  the 
relevant  provisions  of  section 
368(a)(2)(F),  except  that,  in  applying 
section  368(a)(2)(F)(iv),  Government 
securities  are  included  in  determining 
total  assets,  unless  the  Government 
securities  are  acquired  to  meet  section 
368(a)(2)(F)(ii).  In  addition,  for  a 


transfer  of  a  participating  interest  in  a 
division  of  a  common  trust  fund  not  to 
be  considered  an  admission  or 
withdrawal,  each  participant's  pro  rata 
interest  in  each  of  the  resulting  common 
trust  funds  must  be  substantially  the 
same  as  was  the  participant's  pro  rata 
interest  in  the  dividing  fund. 
•        *        •        •        * 

Margaret  Miiner  Richardson, 

Ck>mmissioner  of  Internal  Revenue. 

(FR  Doc.  95-19448  Filed  8-9-95,  8:45  ami 

BILUNQ  CODE  4S3I>-01-U 


Departmental  Offices 

31  CFR  Part  1 

Privacy  Act  of  1974;  Proposed  Rule 
Exempting  System  of  Records  From 
Certain  Provisions  of  the  Privacy  Act 

AQENCY:  Departmental  Offices,  Treasury. 
ACTION:  Proposed  rule. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended,  5  U.S.C.  552a,  the 
Department  of  the  Treasury  gives  notice 
of  a  proposed  amendment  of  31  CFR 
1.36  to  exempt  the  system  of  records 
entitled  Integrated  Data  Retrieval 
System  (IDRS)  Security  Files — Treasury/ 
IRS  34.018  from  certain  provisions  of 
the  Privacy  Act.  The  exemption  is 
intended  to  comply  with  legal 
prohibitions  against  the  disclosure  of 
certain  kinds  of  information  and  to 
protect  certain  information  on 
individuals  maintained  in  this  system  of 
records. 

DATES:  Comments  must  be  received  no 
later  than  September  11, 1995. 
ADDRESSES:  Please  submit  comments  to 
the  Director,  Office  of  Disclosure, 
Internal  Revenue  Service,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224.  Comments  will  be  made 
available  for  inspection  and  copying  in 
the  Freedom  of  Information  Reading 
Room  upon  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
PhyUis  DePiazza,  Chief,  Privacy  Act  and 
Education  Branch,  Office  of  Disclosure, 
Internal  Revenue  Service  at  (202)  622- 
6240. 

SUPPLEMENTARY  INFORMATION:  The 
Integrated  Data  Retrieval  System  (IDRS) 
Security  Files  is  a  computerized  system 
which  permits  tax  account  access  for  the 
purposes  of  recording  transactional 
information  to  tax  accounts.  The  system 
is  designed  to  identify  potential 
unauthorized  accesses  to  tax  account 
information  and  to  detect  certain 
questionable  accesses  and/or  patterns  of 
access.  Access  to  the  svstem  would 
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enable  employees  to  attempt  to  elude 
detection  or  otherwise  frustrate  any 
investigatory  actions.  The  return  and 
return  information  contained  within 
this  system  constitute  investigatory 
material  compiled  for  law  enforcement 
purposes  imder  Title  26  of  the  United 
States  Code. 

Pursuant  to  the  Privacy  Act  of  1974, 
the  Department  of  the  Treasury  is 
publishing  separately  the  Notice  of 
Alteration  of  this  Treasury/IRS  system 
of  records,  to  be  maintained  by  the  IRS. 

Under  5  U.S.C.  552a(k)(2),  the  head  of 
an  agency  may  promulgate  rules  to 
exempt  any  system  of  records  within  the 
agency  from  certain  provisions  of  the 
Privacy  Act  of  1974  if  the  system  is 
investigatory  material  compiled  for  law 
enforcement  purposes.  The  Internal 
Revenue  Service  has  as  its  principal 
function  enforcement  of  the  tax  laws  of 
the  United  States.  This  enforcement 
activity  contains  investigatory  material 
compiled  for  law  enforcement  purposes 
under  Title  26  of  the  United  States 
Code. 

The  exemption  under  5  U.S.C. 
552a(k)(2),  relating  to  investigatory 
material  compiled  for  law  enforcement 
purposes,  is  hereby  claimed  for  this 
system. 

The  Department  of  the  Treasury  is 
hereby  giving  notice  of  a  proposed  rule 
to  exempt  this  system  of  records 
described  above  from  certain  provisions 
of  the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(k)(2)  and  the  authority  of  31  CFR 
1.23(c).  The  reason  for  exempting  this 
system  of  records  from  this  provision  of 
5  U.S.C.  552a  is  set  forth  in  the  rule 
itself. 

As  required  by  Executive  Order 
12291,  it  has  been  determined  that  this 
proposed  rule  is  not  a  "major"  rule  and, 
therefore,  does  not  require  a  Regulatory 
Impact  Analysis. 

Pursuant  to  the  requirements  of  the 
Regulatory  FlexibiUty  Act,  5  U.S.C.  601- 
612,  it  is  hereby  certified  that  this  rule 
will  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

In  accordance  with  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980, 
the  Department  of  the  Treasiuy  has 
determined  that  this  proposed  rule 
would  not  impose  new  recordkeeping, 
appUcation,  reporting,  or  other  types  of 
information  collection  requirements. 

List  of  Subjects  in  31  CFR  Part  1 

Privacy. 

Part  1  of  Title  31  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 


Authority:  5  U.S.C.  301  and  31  U.S.C.  321. 
Subpart  A  also  issued  under  5  U.S.C.  522  as 
amended.  Subpart  C  also  issued  under  5 
U.S.C.  552a. 

§1.36    [Amended] 

2.  Section  1.36  of  Subpart  C  is 
amended  by  adding  the  following  text  in 
numerical  order  under  the  heading  THE 
INTERNAL  REVENUE  SERVICE: 


(D*  *  * 

Name  of  system 

No. 

•              •             •             • 

Integrated  Data  Retrieval  System 
(IDRS)  Security  Files  

• 

34018 

•              •              •              • 

• 

Approved:  July  20, 1995. 
Alex  Rodriguez, 

Deputy  Assistant  Secretary  (Administration). 
(FR  Doc.  95-19735  Filed  ft-9-95;  8:45  ami 
BtLUNG  CODE  4«30-01-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

36  CFR  Part  13 
RIN  1024-AC05 

Glacier  Bay  National  Park,  Alaska: 
Vessel  Management  Plan  Regulations 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Proposed  Rule;  re-opening  of 
public  comment  period. 

SUMMARY:  The  proposed  rule  would 
revise  National  Park  Service  regulations, 
including  vessel  quotas,  that  were 
established  to  protect  the  endangered 
hiunpback  whale  and  other  resources 
Glacier  Bay  National  Park  and  Preserve 
manages.  The  regulations  follow  an 
Endangered  Species  Act,  Section  7, 
consultation  with  the  National  Marine 
Fisheries  Service  (NMFS),  and  are 
consistent  with  the  1993  Biological 
Opinion  issued  by  that  agency.  The 
regulations  are  drafted  to  track  the 
proposed  action  (Alternative  Five)  from 
the  six-alternative  Vessel  Management 
Plan  and  Environmental  Assessment 
prepared  by  the  NFS. 

The  proposed  regulations  contemplate 
an  increase  in  cruise  ship  use,  to  be 
offset  by  specific  mitigation  measures. 
The  regulations  would  authorize  a  72 
percent  seasonal  increase  in  cruise  ship 
traffic  during  the  months  of  June,  July 
and  August.  However,  there  would  be 
no  increase  in  the  maximum  niunber  of 


cruise  ships  permitted  to  use  the  bay  on 
any  given  day  (two). 

Rather,  the  increased  traffic  will  be 
absorbed,  for  the  most  part,  by 
authorizing  more  cruise  ship  entries  in 
early  and  late  summer.  The  NFS  also 
solicits  comments  on  the  possibiUty  of 
modest  increases  in  seasonal  use  by 
charter  and  private  vessels. 

The  proposed  regulations  would 
extend  and  codify  park  compendium 
vessel  regulations  that  were  developed, 
under  the  authority  of  the  existing 
regulations,  for  the  protection  of 
himipbock  whales,  Steller  sea  lions,  and 
other  wildlife  and  resource  values 
within  the  park.  Additional  measures 
are  also  proposed  to  mitigate  natiu^l 
resource  impacts  associated  with  the 
proposed  increase  in  vessel  traffic- 
Finally,  to  provide  park  visitors  a 
range  of  recreational  opportunities  and 
to  maintain  opportunities  for  the  safe 
use  of  kayal(s,  the  proposed  regulations 
would  close  the  upper  Muir  Inlet  to 
motor  vessels  on  a  seasonal  basis. 

This  rulemaking,  the  substance  of 
which  was  printed  as  a  proposed  rule 
on  June  5,  1995  (60  FR  29523),  extends 
the  comment  period  for  another  15  days 
to  allow  additional  review  and  comment 
by  interested  groups  and  persons. 

DATES:  Comments  will  be  accepted  imtil 
August  25, 1995. 

ADDRESSES:  Comments  should  be 
addressed  to:  Superintendent,  Proposed 
Regulations  Comment,  Glacier  Bay 
National  Park  and  Preserve,  P.O.  Box 
140,  Gustavus.  Alaskik  99826 

FOR  FURTHER  INFORMATION  CONTACT:  J.  M. 
Brady,  Superintendent,  Glacier  Bay 
National  Park  and  Preserve,  P.O.  Box 
140,  Gustavus,  Alaska  99826, 
Telephone:  (907)  697-2230. 

SUPPLEMENTARY  INFORMATION: 

Extended  Comment  Period:  Glacier  Bay 
National  Park— Vessel  Management 
Plan  Regulations. 

This  document  announces  a  15-day 
re-opening  of  the  comment  period  for 
the  proposed  Glacier  Bay  National 
Park — Vessel  Management  Plan 
Regulations,  that  was  published  in  the 
Federal  Register  on  June  5, 1995  (60  FR 
29523).  The  initial  comment  period 
expired  on  August  4, 1995.  Comments 
received  diuing  the  initial  comment 
period  requested  additional  time  to 
review  the  proposed  regulations. 
Accordingly,  the  comment  period  for 
the  proposed  rule  is  hereby  extended  for 
an  additional  15  days. 
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Dated:  August  4, 1995. 
George  T.  Frampton,  Jr., 
Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  95-19730  Filed  8-9-95;  8:45  am) 
BILLMQ  CODE  431  »-70-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[PA56-1-70e6b;  FRL-S253-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Commonwealth  of  Pennsylvania: 
Reasonably  Avallat>le  Control 
Technology  for  Stroehmann  Bakeries, 
Inc.,  Lycoming  and  Bradford  Counties 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Pennsylvania  for  the 
purpose  of  establishing  and  requiring 
the  use  of  reasonably  available  control 
technology  (RACT)  to  control  volatile 
organic  compound  (VOC)  emissions 
from  two  Stroehmann  Bakeries,  Inc. 
(Stroehmaim)  facilities  located  in  Sayre 
Borough,  Bradford  Coimty  and  Old 
Lycoming  Township,  Lycoming  County. 
In  the  Final  Rules  section  of  this 
Federal  Register,  EPA  is  approving  the 
State's  SIP  revision  as  a  direct  find  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
Sn*  revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule  and  in  the  Technical  Support 
Dociiment  prepared  for  that  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
conunents  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  jjeriod  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  September  11, 1995. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Marcia  L. 
Spink,  Associate  Director,  Air  Programs, 
Mailcode  3AT00,  U.S.  Environmental 
Protection  Agency,  Region  ID,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107.  Copies  of  the 


documents  relevant  to  this  action  are 
available  for  pubUc  inspection  during 
normal  business  hours  at  the  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  m,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107;  and 
the  Pennsylvania  Department  of 
Environmental  Resoiu-ces  Bureau  of  Air 
Quality  Control,  P.O.  Box  8468,  400 
Market  Street,  Harrisburg,  Pennsylvania 
17105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Henry,  (215)  597-0545. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  E>irect  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  Section  of 
this  Feder^  Register. 

List  of  Subiects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  June  22, 1995. 
James  W.  Newsom, 

Acting  Regional  Administrator,  Region  ID. 
(FR  Doc.  95-19743  Filed  8-9-95;  8:45  ami 
BILUNO  COOe  eS60-60-P 


40  CFR  Part  258 
[FRL-6275-3] 
RIN  2060-AE24 

Alternatives  for  Qround-Water 
Monitoring  and  Delay  of  General 
Compliance  Date  for  Small  Municipal 
Solid  Waste  Landfills  Located  In  Either 
Dry  or  Remote  Areas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking 
and  request  for  comment. 

SUMMARY:  On  October  9, 1991,  the 
Environmental  Protection  Agency  (EPA) 
promulgated  final  soUd  waste  disposal 
facility  criteria  (40  CFR  Part  258), 
setting  in  place  national  minimiun 
standards  for  municipal  soUd  waste 
landfills  (MSWLFs).  In  that  rulemaking, 
the  Agency  provided  an  exemption  from 
ground-water  monitoring  for  small 
MSWLF  units  located  in  dry  or  remote 
locations.  The  Agency  provided  this 
relief  as  it  sought  to  balance  the 
protection  of  human  health  and  the 
environment  with  the  practicable 
capabiUty  of  these  small  community 
landfill  owners  and  operators. 

In  1993.  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  vacated  this 


ground-water  monitoring  exemption. 
The  Agency  today  is  proposing  to 
provide  to  approved  States  and  Tribes 
the  flexibihty  to  determine  alternative 
groimd-water  monitoring  requirements, 
on  a  site-specific  basis,  for  small 
MSWLFs  Uiat  are  located  in  either  dry 
or  remote  areas  (hereafter  referred  to  as 
"qualifying  small  MSWLFs").  Under 
this  proposal,  approved  States  and 
Tribes  may  consider  site-specific 
alternatives  to  conventional  ground- 
water monitoring  that  are  relatively  low 
in  cost  and  are  still  capable  of  detecting 
contamination.  Through  the  use  of 
ground-water  monitoring  alternatives, 
the  Agency  estimates  potential  aimual 
national  cost  savings  of  between  $5.9 
miUion  to  $22.2  million.  The  Agency  is 
providing  a  90-day  comment  period  for 
this  portion  of  today's  proposal. 

Today's  rulemaking  also  soUcits 
comment  on  a  delay  of  the  general 
compUance  date  of  the  MSWLF  criteria 
for  qualifying  small  MSWLFs.  The 
Agency  is  providing  a  30-day  comment 
period  for  this  separate  portion  of 
today's  proposal. 

DATES:  The  Agency  is  accepting  public 
comments  on  the  proposed  rule  changes 
related  to  the  delay  of  the  compliance 
date  for  small  MSWLFs  located  in  dry 
and  remote  areas  in  §§  258.1(d)(3), 
258.1(e)(4),  258.2,  and  258.50(e)  for  a 
30-day  period  beginning  on  August  10, 
1995.  The  Agency  also  is  accepting 
public  comments  on  a  separate 
proposed  rule  change  allov«ring  the  use 
of  alternative  grovmd-water  monitoring 
methods  in  §  258.50(a)  for  a  90-day 
period  beginning  on  August  10, 1995. 
ADDRESSES:  The  pubUc  should  submit 
an  original  and  two  copies  of  their 
comments  on  this  proposed  rule  to  the 
Docket  Clerk  (5305),  U.  S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
All  written  comments  received  by  EPA 
regarding  the  delay  of  the  compliance 
date  will  be  placed  in  pubUc  docket 
number  F-95-AGDP-FFFFF.  Please 
place  the  docket  number  F-95-AGDP- 
FFFFF  on  the  comments  submitted  to 
the  Agency  on  this  issue.  Written 
comments  received  by  EPA  regarding 
the  use  of  alternative  groimd-water 
monitoring  methods  will  be  placed  in 
pubUc  docket  nimiber  F-95-AGAP- 
FFFFF.  Please  place  the  docket  number 
F-95-AGAP-FFFFF  on  the  comments 
submitted  to  the  Agency  on  this  issue. 

Background  information  collected  in 
support  of  today's  proposed  rule  may  be 
foimd  in  pubUc  docket  number  F-95- 
AGAP-FFFFF.  All  dockets  are  available 
for  viewing  in  the  RCRA  Information 
Center  (RIC),  located  in  Room  M2616, 
U.S.  EPA,  401  M  Street  SW., 
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Washington,  DC  20460.  The  RIC  is  open 
from  9  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  for  Federal  holidays.  The 
public  must  make  an  appointment  to 
view  docket  materials.  Call  202-260- 
9327  for  an  appointment.  Copies  cost 
$0.15  per  page  for  materials  exceeding 
100  pages. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  questions  on  this  proposed  rule, 
contact  the  RCRA/Superfund  Hotline  at 
1-800-424-9346,  TDD  1-800-553-7672 
(hearing  impaired);  in  the  Washington, 
DC  metropoUtan  area  the  number  is 
703-412-9810,  TDD  703-412-3323.  For 
technical  questions,  contact  Mr.  Andrew 
TepUtzky  (703-308-7275)  or  Mr.  Allen 
Geswein  (Phone  703-308-7261):  Office 
of  Solid  Waste,  U.S.  Environmental 
Protection  Agency,  Mail  Code  5306W, 
401  M  St.  SW.,  Washington,  DC  20460. 

SUPPt£MENTARY  INFORMATION: 

Preamble  Outline 

I.  Authority 
n.  Background 

A.  40  CFR  Part  258  and  Small  Landfill 
Exemption 

B.  Special  Ciromistances  of  Small 
Communities  and  Related  Public 
Comments 

1.  Influence  of  Certain  Hydrogeologic  and 
Climatic  Factors  on  Leachate  Generation 
and  Potential  Ground-Water 
Contamination  at  Small  Landfills 

2.  Limited  Financial  Resources 

3.  'Obstacles  to  Regional  Solid  Waste 
Management  Practices 

4.  Likelihood  of  Increased  Illegal  Dumping 
C  Additional  Public  Comments 

1.  Comments  on  Alternatives 

2.  Comments  on  40  CFR  258.50(b), 
Demonstration  of  No  Potential  for 
Migration 

3.  Propiosal  for  Extension  to  General 
Compliance  Date 

ni.  Alternatives  to  Ground-Water  Monitoring 

IV.  Proposed  Rule  for  Alternatives  to  Ground- 

Water  Monitoring 

A.  Overview 

B.  Proposed  Approach  for  Using 
Alternatives 

1.  Consideration  of  Site-Specific  Factors  in 
Selection  of  an  Alternative  Monitoring 
Technique 

2.  Phased  Approach  to  Alternative  Ground- 
Water  Monitoring 

V.  Role  of  States  and  Tribes 

VI.  Consideration  of  Issues  Related  to 

Environmental  Justice 
Vn.  Impact  Analysis 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

D.  Executive  Order  12875 

E.  Unfunded  Mandates 

I.  Authority 

The  Agency  is  proposing  today's 
regulations  under  the  authority  of 
section  4010(c)  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
as  amended,  42  U.S.C.  6949a(c).  Section 


4010(c)  reqiures  EPA  to  establish 
appropriate  groimd-water  monitoring, 
location,  and  corrective  action  criteria 
for  MSWLFs  that  may  receive 
household  hazardous  wastes  or 
hazardous  waste  from  small  quantity 
generators.  Section  4010(c)  States  "that: 
"At  a  minimum  such  revisions  for 
facilities  potentially  receiving  such 
wastes  should  require  ground-water 
monitoring  as  necessary  to  detect 
contamination,  establish  criteria  for  the 
acceptable  location  of  new  or  existing 
facilities,  and  provide  for  corrective 
action  as  appropriate." 

n.  Background 

A.  40  CFR  Part  258  and  Small  Landfill 
Exemption 

On  August  30, 1988,  the  Agency 
published  proposed  landfill  criteria 
imder  Subtitle  D  of  RCRA  (53  FR 
33314),  including  minimum  federal 
criteria  for  location  restrictions,  facifity 
design  and  operation,  ground-water 
monitoring,  corrective  action,  financial 
assurance,  and  closure  and  post-closure 
care  requirements.  The  Agency  received 
over  350  public  comments  in  response 
to  the  proposed  criteria. 

The  Agency  received  a  significant 
nimiber  of  public  comments  on  the 
impact  the  proposal  woidd  have  on 
small  communities  that  own  and 
operate  small  landfills.  Commentors 
were  concerned  that:  (1)  Small 
commimities  face  shortages  of  technical 
professionals  trained  in  landfill  design 
and  operating  practices;  (2)  small 
commimities  have  insufficient  financial 
resources  to  be  able  to  comply  with  the 
most  costly  requirements  of  the  criteria 
(i.e.,  the  design  and  groimd-water 
monitoring  requirements);  and  (3)  a 
resurgence  in  illegal  diunping  would 
occur  if  the  proposed  criteria  resulted  in 
closures  of  small  landfills. 

Responding  to  these  concerns  in  the 
landfill  criteria  final  rule,  published  on 
October  9, 1991  (56  FR  50978),  EPA 
included  an  exemption  for  owners  and 
operators  of  certain  small  MSWLF  imits 
&X)m  the  design  and  groimd-water 
monitoring  requirements  of  the  criteria. 
To  qualify  for  the  exemption,  the  small 
landfill  could  only  accept  less  than 
twenty  tons  of  municipal  solid  waste 
per  day  (based  on  an  annual  average), 
have  no  evidence  of  existing  ground- 
water contamination,  and  either:  (1) 
Serve  a  community  that  experiences  an 
annual  interruption  of  at  least  three 
consecutive  months  of  surface 
transportation  that  prevents  access  to  a 
regional  waste  management  facility,  or 
(2)  be  located  in  an  area  that  annually 
receives  less  than  or  equal  to  25  inches 
of  precipitation  and  serve  a  community 


that  has  no  practicable  waste 
management  alternative.  In  adopting 
this  limited  exemption,  the  Agency 
believed  it  had  complied  with  the 
statutory  requirement  to  protect  human 
health  and  the  environment,  taking  into 
account  the  practicable  capabilities  of 
small  landfill  owners  and  operators. 

In  January,  1992,  the  Sierra  Club  and 
the  Natural  Resources  Defense  Coimdl 
(NRDC)  filed  a  petition  with  the  U.S. 
Court  of  Appeals,  District  of  Columbia 
Circuit,  for  review  of  the  Subtitle  D 
criteria.  The  Sierra  Club  and  NRDC 
alleged,  among  other  things,  that  EPA 
exceeded  its  statutory  authority  when  it 
provided  for  an  exemption  for  certain 
landfills  from  the  ground-water 
monitoring  requirements.  On  May  7, 
1993,  the  Court  of  Appeals  issued  its 
opinion  in  Sierra  Club  v.  United  States 
Environmental  Protection  Agency  992 
F.2d  337  (D.C.  Cir.  1993).  The  Court 
determined  that  under  RCRA  section 
4010(c),  the  only  factor  EPA  could 
consider  in  determining  whether 
facilities  must  monitor  ground-water 
was  whether  such  monitoring  was 
"necessary  to  detect  contamination," 
not  whether  such  monitoring  is 
"practicable."  Thus,  the  Coiul  vacated 
the  small  landfill  exemption  as  it 
pertains  to  ground-water  monitoring, 
and  remanded  that  portion  of  the  final 
rule  to  the  Agency  for  further 
consideration.  The  Court  did  not  require 
EPA  to  remove  the  exemption  for  design 
requirements,  since  the  Sierra  Club  and 
NRDC  did  not  challenge  the  final  rule's 
exemption  from  the  design  requirement. 

Consequently,  as  part  of  the  Agency's 
October  1, 1993  find  rule  delaying  the 
effective  date  of  the  MSWLF  criteria  (58 
FR  51536;  October  1, 1993),  EPA 
rescinded  the  exemption  from  groimd- 
water  monitoring  for  qualifying  small 
MSWLFs.  At.the  same  time,  however, 
EPA  delayed  the  effective  date  of  the 
MSWLF  criteria  for  quahfying  small 
MSWLFs  for  two  years  (imtil  October  9, 
1995),  to  allow  owners  and  operators  of 
such  small  MSWLFs  adequate  time  to 
decide  whether  to  continue  to  operate  in 
light  of  the  Court's  ruling,  and  to 
prepare  financially  for  the  added  costs 
if  they  decided  to  continue  to  operate. 
This  additional  two-year  period  also 
was  intended  to  provide  time  for  EPA  to 
determine  if  there  are  practical  and 
affordable  alternative  monitoring 
systems  or  approaches  that  are  adequate 
to  detect  contamination. 

The  U.S.  Court  of  Appeals  decision 
does  not  preclude  EPA  from  issuing 
separate  ground-water  monitoring 
standards  for  these  landfills,  taking  into 
accoimt  size,  location,  and  climate,  as 
long  as  these  separate  standards  ensure 
that  any  groimd-water  contamination 
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would  be  detected.  The  Agency, 
therefore,  solicited  comments  on 
alternative  ground-water  monitoring 
requirements  in  the  publication  of  the 
proposed  rule  to  extend  the  effective 
date  of  the  MSWLF  criteria  (56  FR 
40568,  Jiily  28, 1993),  and  later,  held  a 
series  of  related  public  meetings. 

The  Agency  announced  on  May  9, 
1994,  that  it  would  hold  a  series  of  four 
public  meetings  to  provide  an 
additional  opportunity  for  interested 
parties  to  present  the  Agency  with 
information  regarding  the  costs  of 
monitoring  ground  water  at  qualifying 
small  MSWLF  units,  and  on  any  cost- 
effective  alternatives  to  conventional 
ground-water  monitoring  (59  FR  23857). 
These  four  meetings  were  held  in  June, 
1994,  in  Midland,  Texas;  Salt  Lake  Qty, 
Utah;  Anchorage,  Alaska;  and 
Washington,  DC.  Approximately  60 
commentors  representing  State  and 
local  govermnents,  landfill  OMOiers  and 
operators,  geologists,  engineers,  and 
other  parties  involved  in  waste 
management  presented  testimony  at 
those  meetings.  A  copy  of  these 
comments  may  be  found  in  public 
docket  number  F-fl5-AGAP-FFFFF. 

Based  on  the  public  comments 
submitted  in  response  to  the  1988 
proposed  rule,  the  additional  conunents 
received  at  these  public  meetings,  and 
on  related  Agency  research,  the  Agency 
continues  to  believe  that  certain 
qualifying  small  MSWLFs  warrant 
special  consideration  with  respect  to 
their  ground-water  monitoring 
requirements. 

B.  Special  Circumstances  of  Small  . 
Communities  and  Related  Pub/i'c 
Comments 

In  the  preamble  (56  FR  50989  through 
50991,  October  9, 1991)  to  the  Solid 
Waste  Disposal  Facility  Criteria  Final 
Rule  codified  under  40  CFR  part  258, 
the  Agency  discussed  the  particular 
circumstances  of  small  remote 
commimities  and  the  hardships  those 
communities  would  tace  if  they  had  to 
comply  with  all  of  the  ground-water 
monitoring  requirements  of  part  258. 
These  dmunstances  were,  in  part,  the 
basis  for  the  small  landfill  exemption 
described  in  the  previous  section  of  this 
preamble.  Although  the  ground-water 
monitoring  portion  of  the  exemption  has 
been  deleted,  the  Agency  still  believes 
that  it  may  not  be  necessary  or 
appropriate  to  require  quaUiying  small 
MSWLFs  in  arid  or  remote  areas  to 
comply  with  the  full  ground-water 
monitoring  requirements  in  part  258. 

As  indicated  in  the  preamble  to  part 
258,  circumstances  that  characterize 
small  communities  and  their  landfills 
may  include:  (a)  Certain  mitigating 


hydrogeologic  and  climatic  fectors,  and 
their  influence  on  impacts  to  ground 
water;  (b)  limited  financial  resources 
and  technical  expertise  to  comply  with 
the  design  and  ground-water  monitoring 
provisions;  (c)  financial  and  practical 
obstacles  to  providing  regionalized  solid 
waste  management  practices,  such  as 
large  geographic  distances  between 
communities-,  or  geographic  isolation  for 
extended  periods  of  time  due  to  winter 
weather  conditions;  and  (d)  the 
potential  for  increased  illegal  dumping 
if  small  landfills  are  no  longer  available 
or  regionalization  of  solid  waste  is 
impractical  or  excessively  expensive. 
The  next  section  of  the  preamble 
describes  these  circiunstances  in  more 
detail  and  discusses  additional 
information  provided  by  commentors  at 
the  four  pubUc  meetings. 

1.  Influence  of  Certain  Hydrogeologic 
and  Climatic  Factors  on  Leachate 
Generation  and  Potential  Groimd-Water 
Contamination  at  Small  Landfills 

The  risks  of  contamination  posed  by 
qualifying  small  MSWLFs  vary  from 
location  to  location  and  depend  on  an 
array  of  climatic,  geologic,  and 
hydrogeologic  factors.  It  was  asserted  by 
most  commentors  that  MSWLF  units 
meeting  the  criteria  of  258.1(f)(1)  pose  a 
relatively  low  risk  of  contamination  to 
ground  water.  The  reasons  for  this,  the 
conunentors  noted,  are  that  qualifying 
small,  dry  MSWLFs  (and  many  of  the 
remote  MSWLFs  in  Alaska)  are  situated 
in  areas  receiving  very  small  amoimts  of 
precipitation,  and  in  such  "dry"  areas 
where  evapotranspiration  often  exceeds 

{>recipitation  annually,  the  amounts  of 
eachate  generated  would  be  minimal. 
Several  commentors  reflected  that,  in 
general,  lower  levels  of  precipitation 
decrease  the  probability  for  leachate 
generation  at  MSWLFs,  corresponding 
to  a  decreased  potential  for  adverse 
environmental  impacts.  Commentors 
stated  that  the  time  of  year  and  the 
frequency  and  intensity  of  a 
precipitation  event  may  significantly 
affect  the  potential  for  leachate 
generation.  Commentors  also  remarked 
that  in  many  arid  western  locations, 
groimd-water  is  located  hundreds  of  feet 
below  the  surface  and  may  be  separated 
from  the  landfill  by  rock  formations 
with  relatively  low  permeabilities. 
Commentors  contended  that  migration 
of  leachate  to  the  ground-water  table  in 
such  climatic  and  geologic  conditions 
would  be  unlikely. 

When  the  D.C.  Circuit  Court  of 
Appeals  remanded  the  ground-water 
monitoring  exemption  in  the  final 
MSWLF  criteria  back  to  the  Agency  in 
Sierra  Club  v.  U.S.  EPA,  the  Court  stated 
that  the  "record  provides  no  basis  to 


conclude  that  •  •  *  the  aridity  of  a 
facility's  climate  suffices  to  establish 
that  ground-water  monitoring  is  not 
'necessary  to  detect  contamination.' " 
992  F.2d  at  345.  Today's  proposal, 
rather  than  using  the  aridity  of  a 
facility's  climate  to  provide  a  ground- 
water monitoring  exemption,  uses 
aridity  as  a' basis  for  allowing  approved 
States  and  Tribes  to  permit  the  use  of 
alternative  monitoring  techniques.  The 
Agency  is  propositig  to  grant  this 
authority  to  approved  States  and  Tribes 
because  it  believes  that  small  landfills 
located  in  arid  areas  of  the  U.S.  are  less 
likely  to  present  a  threat  of 
contamination  due  to  the  dry  climate 
and  often  great  distance  to  ground 
water.  It  is  important  to  note  that  this  is 
not  an  exemption,  but  rather  it  enables 
approved  States  and  Tribes  to  tailor 
monitoring  programs  based  on  site- 
specific  characteristics. 

The  Agency  continues  to  believe  that 
ground-water  monitoring  plays  an 
important  role  in  ensiuing  protection  of 
human  health  and  the  environment. 
However,  the  Agency  beUeves  that  the 
relative  pubhc  health  and 
environmental  risks  posed  by  very  small 
landfills  located  in  arid  areas  is  quite 
low,  based  on  several  reasons. 

First,  as  noted  by  the  commentors, 
lower  levels  of  precipitation  decrease 
the  probability  for  leachate  generation  at 
MSWLFs.  Agency  water  balance  studies 
used  to  predict  leachate  generation  from 
MSWLFs  indicate  that  landfills  located 
in  dry  areas  generate  very  Uttle  leachate 
available  for  release  to  the  groimd  water. 
In  addition,  the  Agency's  Subtitle  D 
Risk  Model  used  to  predict  human 
health  risk  resulting  from  landfills  based 
on  a  variety  of  factors,  showed  that 
while  no  single  factor  is  responsible  for 
determining  overall  risk  (i.e.,  risk  results 
from  a  complex  interaction  of  factors),  a 
much  lower  risk  of  contamination  exists 
frt)m  landfills  located  in  dry  areas  of  the 
coimtry  experiencing  low  net 
infiltration  of  precipitation  versus  wet 
areas  with  high  net  infiltration. 

The  Agency's  choice  of  25  inches  of 
precipitation  per  year  as  a  cut-off  for  the 
small  landfill  exemption  contained  in 
the  original  final  MSWLF  criteria  was 
based,  in  part,  on  case  studies  on 
ground-water  contamination  frt}m 
MSWLFs  developed  from  State  data.  (A 
copy  of  these  case  studies  may  be  found 
in  public  docket  F-95-AGAP-FFFFF. 
The  25  inch  cut-off  was  selected 
because,  in  part,  under  these  conditions, 
evapotranspiration  exceeds 
precipitation,  making  very  little 
precipitation  available  to  infiltrate  the 
soil.  Evapotranspiration  is  the  portion  of 
precipitation  returned  to  the  atmosphere 
by  direct  evaporation,  by  transpiration 
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of  vegetation,  or  by  sublimation  from 
snow  and  ice.  In  addition,  many  of  the 
locations  characterized  by  net 
evapotranspiration  also  have  ground 
water  located  at  great  depths,  further 
reducing  the  risk  of  a  small  amount  of 
leachate  that  could  be  generated  by 
these  small  landfill  from  ultimately 
reaching  the  groimd  water.  For  these 
reasons,  the  Agency  believes  that  the  25 
inch  annual  precipitation  criterion  in 
the  original  small  landfill  exemption 
represents  a  reasonable  cut-off  for 
qualifying  for  the  ground- water 
monitoring  flexibility  in  today's  rule. 
The  Agency  specifically  requests  data 
(for  docket  number  F-95-AGAP- 
FFFFF)  that  either  supports  the  25  inch 
cut-off  or  provides  the  basis  for 
establishing  another  criterion  as  a 
qualifier  for  today's  flexibility. 

Second,  in  addition  to  the  low 
precipitation,  the  size  of  the  landfill 
plays  another  factor  in  the  potential  for 
leachate  generation.  Agency  water 
balance  studies  used  to  predict  leachate 
generation  bom  MSWLFs  indicate  a 
relationship  between  the  area  of  a 
landfiU  siuiEace  and  the  quantity  of 
leachate  generated  over  time,  whereby 
the  smaller  the  surface  area  of  the 
landfill,  the  lower  the  quantity  of 
leachate  generated.  In  general,  landfills 
receiving  small  amounts  of  waste 
occupy  less  siuface  area  than  landfills 
receiving  larger  amounts  of  waste.  The 
Agency's  Subtitle  D  Risk  Model  was 
used  to  predict  risk  as  a  function  of 
landfiU  size.  Again,  while  no  single 
factor  is  responsible  for  overall  risk  from 
a  landfill,  the  model  generally  predicted 
a  much  lower  risk  of  contamination 
bom  the  smallest  class  of  landfills 
modelled  (approximately  less  than  20 
TPD)  relative  to  larger  facilities.  The 
Agency  believes  that  the  20  TPD  cut-off 
in  the  original  small  landfill  exemption 
continues  to  represent  a  reasonable  limit 
for  qualifying  as  a  small  landfill  for 
today's  rule.  Additional  explanation  of 
the  20  TPD  limitation  is  contained  in 
the  preamble  to  the  final  MSWLP 
criteria  (56  FR  50989-50991,  October  9, 
1991). 

While  a  landfill  may  be  small  and  dry, 
it  may  not  always  be  a  candidate  for 
today's  ground-water  monitoring 
flexibility.  Therefore,  today's  rule  would 
require  Directors  of  approved  programs 
to  assess  the  viability  of  alternative 
monitoring  techniques  on  a  site-specific 
basis.  For  example,  the  Agency 
recognizes  that  sources  of  moistiu^  in 
addition  to  precipitation,  such  as 
groimd-water  intrusion  into  the  landfill 
and  the  release  of  ambient  waste 
moisture  through  waste  degradation  and 
compression,  should  be  considered  on  a 
site-specific  basis  along  with  the 


influences  of  size,  climate,  and  geology 
when  determining  the  ground-water 
monitoring  requirements  for  a  particular 
landfill. 

The  Agency  continues  to  be  aware  of 
constraints  on  small  community 
landfills  located  in  geographically 
isolated  areas  where  it  is  economically 
impracticable  for  the  commimity  to  take 
advantage  of  a  regional  waste 
management  facility.  While  today's 
proposal  is  limited  to  arid  landfills  (i.e., 
those  located  in  areas  receiving  less 
than  25  inches  of  precipitation 
annually),  the  Agency  recognizes  that 
some  small  landfills  located  in  areas 
receiving  greater  than  25  inches  of 
6innual  precipitation  also  may  face 
economic  hardships  associated  with 
getting  access  to  a  regional  waste 
management  facility  and  therefore 
would  also  desire  to  take  advantage  of 
cost-efficient  alternative  monitoring 
methods,  where  conditions  are 
appropriate. 

Thus,  it  may  be  appropriate  for 
landfills  serving  small  populations  in 
geographically  isolated  areas  receiving 
greater  than  25  inches  of  annual 
precipitation  to  take  advantage  of 
alternative  monitoring  methods  where 
the  local  hydrogeology  of  the  site 
minimizes,  to  a  large  extent,  the 
migration  of  leachate  to  ground  water. 
For  example,  areas  with  deep  water 
tables  and  an  adequate  thickness  of  low 
permeability  soil  or  rock  between  the 
landfill  and  water  table  could  be 
candidates  for  using  alternative 
monitoring  methods.  Other  such 
landfills  may  be  located  in  areas  where 
bedrock  (or  permafrost  in  Alaska)  exists 
at  or  near  the  base  of  the  landfill, 
causing  any  potential  leachate  to 
migrate  laterally  over  the  bedrock  rather 
than  vertically  to  ground  water  below. 
Here  again,  a  simpfified  alternative 
monitoring  strategy  may  provide  a  more 
cost-effective  and  equally  accurate 
method  of  detecting  a  release  from  the 
landfill. 

Small  communities  in  areas  receiving 
greater  than  25  inches  of  annual 
precipitation  face  many  of  the  same 
financial  problems  that  exist  in  arid 
areas.  Therefore,  the  Agency  also  is 
requesting  comment  (for  docket  number 
F-95-AGAP-FFFFF)  on  the 
appropriateness  of  extending  today's 
flexibihty  to  any  small  landfill  that  has 
no  practicable  waste  management 
alternative.  The  Agency  solicits 
comment  (for  docket  number  F-95- 
AGAP-FFFFF)  on  whether  alternative 
monitoring  methods  will  detect 
contamination  in  more  hiunid 
environments. 

Because  higher  aimual  precipitation 
could  lead  to  additional  leachate 


generation  at  a  landfill,  the  Agency 
believes  that  site-specific  conditions 
(e.g.,  hydraulic  conductivity,  depth  to 
the  uppermost  aquifer)  become 
increasingly  important  factors  when 
considering  whether  to  extend  today's 
flexibihty  to  non-arid  small  landfills.  At 
this  time,  the  Agency  does  not  have 
sufficient  data  to  identify  those 
situations  where  it  would  be 
appropriate  for  small  landfills  in  non- 
arid  areas  to  use  alternative  ground- 
water monitoring  methods  to  detect 
contamination.  "Therefore,  the  Agency 
requests  comments  (for  docket  number 
F-95-AGAP-FFFFF)  and  data  on  an 
appropriate  set  of  hydrogeologic 
conditions  that  should  exist  at  a  small 
landfill  before  it  could  qualify  for 
today's  proposed  flexibility  to  use 
alternative  monitoring  techniques. 

2.  Limited  Financial  Resources 

A  number  of  States  and  local 
governments  have  submitted  cost  data 
regarding  ground-water  monitoring 
demonstrating  the  high  cost  of  groimd- 
water  monitoring  at  a  landfill  serving 
smaller  communities  where  economies 
of  scale  are  not  available  to  decrease  per 
capita  or  per  household  costs. 

•  The  Texas  Natural  Resource 
Conservation  Commission  (TNRCC) 
reported  that  as  many  as  1 10 
communities  in  west  Texas  (served  by 
qualifying  small  MSWLFs)  would  be 
significantly  impacted  by  existing  part 
258  ground-water  monitoring 
requirements.  TNRCC  reports  that  if  part 
258  groimd-water  monitoring 
requirements  are  fully  implemented, 
they  would  increase  average  monthly 
household  waste  disposal  costs  in  the 
110  communities  by  285  percent. 

•  The  New  Mexico  Environment 
Department  indicated  that  application 
of  all  part  258  ground-water  monitoring 
requirements  would  increase  waste 
disposal  costs  per  household  by 
approximately  $44.00  per  month  in 
conununities  served  by  qualifying  small 
MSWLFs. 

•  The  Alaska  Department  of 
Environmental  Conservation  (ADEC) 
reports  that  for  the  289  qualifying  small 
MSWLFs  in  Alaska,  a  total  capitd  cost 
of  approximately  $6.5  million  would  be 
incurred  just  for  the  cost  of  installing 
monitoring  wells  (which  is  cited  to  be 
about  one-third  of  the  annual 
construction  budget  for  village 
sanitation  facilities  in  Alaska).  ADEC 
reports  annual  cost  estimates  of  $10,600 
per  faciUty  for  sample  collection, 
shipping,  and  analysis,  assuming  the 
landfill  has  four  monitoring  wells 
sampled  twice  annually.  ADEC  states 
that  the  average  community  operating 
budget  (for  a  population  of  about  800 
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individuals)  is  $50,000  to  $80,000  per 
year  for  all  services,  not  just  soUd  waste; 
therefore,  groimd-water  monitoring 
alone  would  consimie  on  average  al>out 
13-20%  of  a  community's  budget. 

As  discussed  in  the  Preamble  to  the 
final  part  258  MSWLF  criteria  (56  FR 
50989),  the  Agency  recognized  that  the 
landfill  criteria  could  have  a  significant 
economic  impact  on  those  small 
landfills  that  could  not  regionalize  to 
benefit  bom  the  economies  of  scale 
available  to  larger  MSWLFs.  RCRA 
§  4010(c)  directed  the  Agency  to 
promulgate  MSWLF  criteria  "necessary 
to  protect  human  health  and  the 
environment  *  *  *  [taking]  into 
account  the  practicable  capability  of 
such  facilities  (emphasis  added)."  The 
Agency,  when  it  developed  the  MSWLF 
criteria,  interpreted  the  phrase 
"practicable  capability"  to  allow  for  the 
consideration  of  the  cost  of  the  criteria 
to  MSWLF  owners  and  operators  (see  56 
FR  509830).  Therefore,  the  Agency 
included  a  small  landfill  exemption  in 
the  original  MSWLF  criteria  to  exempt 
lower  risk  small  MSWLFs  from  the  two 
highest  cost  components  of  the  rule: 
ground-water  monitoring  (27  percent  of 
the  total  costs)  and  liners/leachate 
collection  systems  (40  percent  of  the 
total  costs). 

Based  on  the  low  risk  associated  with 
the  qualifying  small  MSWLFs  (as 
discussed  in  the  previous  section  of 
today's  preamble)  and  the  high  costs 
associated  with  full  groimd-water 
monitoring  for  qualifying  small 
MSWLFs,  the  Agency  continues  to 
believe  that  some  relief  is  warranted  for 
these  MSWLFs.  Cost  information 
developed  by  the  Agency  (discussed  in 
Section  VH  of  this  Preamble),  and 
similar  information  submitted  in  pubUc 
comments  and  summarized  above, 
indicates  a  significant  financial  burden 
would  be  placed  on  small  communities 
due  to  implementation  of  all  of  the  part 
258  groimd-water  monitoring 
requirements.  In  particular,  the  Agency 
remains  concerned  about  communities 
with  exceptionally  low  operating 
budgets  that  are  unable  to  participate  in 
regional  arrangements  with  neighboring 
communities  to  lower  their  cost  of 
compUance.  The  ground-water 
monitoring  flexibility  provided  in 
today's  proposal  is  designed  to  alleviate 
some  of  the  cost  burden  on  affected 
small  landfills,  while  still  ensuring 
detection  of  contamination  to  groimd 
water. 

3.  Obstacles  to  Regional  Solid  Waste 
Management  Practices 

In  some  areas  of  the  U.S.,  the  cost  of 
compUance  with  the  MSWLF  criteria 
can  be  shared  among  a  number  of 


communities  through  the  use  of  a 
regional  disposal  facility.  However,  the 
preamble  of  part  258  final  rule  (56  FR 
50989)  discusses  why  regionalization  of 
soUd  waste  management  is  not  feasible 
for  many  smaU  communities.  The 
preamble  states  that,  in  addition  to 
economic  constraints,  significant 
geographic  obstacles  exist  particularly 
in  remote  areas  of  the  country  where 
communities  are  separated  by  great 
distances  or  where  surface 
transportation  is  not  available  for 
extended  periods  of  time  during  the 
year  (such  as  in  Alaska). 

The  Agency  has  performed  an 
analysis  to  determine  the  costs  for 
closing  small  landfills,  opening  a 
transfer  station,  and  hauUng  a 
community's  waste  to  a  regional  faciUty. 
The  analysis  concludes  that  for  a  10  ton 
per  day  (TPD)  landfill,  the  total  annual 
cost  is  about  $160,000  ($160  per 
household).  For  a  1  TPD  landfiU,  the 
total  annual  cost  is  about  $18,000  ($180 
per  household).  This  analysis  assumes  a 
one-way  land  traveled  distance  of  65 
miles  as  discussed  in  the  docket  for  this 
rulemaking  (F-95-AGAP-FFFFF).  The 
higher  annual  household  cost  for  the  1 
TPD  landfill  versus  the  10  TPD  faciUty 
arises  from  a  smaUer  number  of 
households  being  served  by  the  1  TPD 
faciUty.  This  cost  analysis  is  discussed 
further  in  technical  background 
document  located  in  dodket  number  F- 
95-AGAP-FFFFF. 

SmaU  remote  communities  also  may 
experience  practical  obstacles  to 
regional  solid  waste  management. 
Commentors  at  the  pubUc  meetings 
related  the  difficulties  associated  with 
transporting  waste  where  communities 
are  separated  by  large  geographic 
distances,  or  are  served  only  by 
unimproved  roads  that  are  not  likely  to 
be  adequate  for  heavy  truck  traffic.  In 
certain  areas  of  Alaska,  road  systems 
may  not  be  available  at  aU. 

4.  Likelihood  of  Increased  lUegal 
Dumping 

Many  commentors  have  asserted  that 
the  number  and  extent  of  illegal  dump 
sites  will  increase  dramatically  if  small 
landfills  are  no  longer  available  or  if  the 
regionalization  of  soUd  waste  is 
impractical  or  excessively  expensive. 
This  assertion  is  supported  by  data 
provided  by  the  Texas  Natural  Resource 
Conservation  Commission  (TNRCC)  and 
contained  in  docket  number  F-95- 
AGAP-FFFFF,  that  suggest  a  positive 
correlation  between  landfill  closures 
and  illegal  dumping  in  Texas  for  the 
years  1988-1994. 


C.  Additional  Public  Comments 
1.  Comments  on  Alternatives 

When  the  Agency  aimounced  the 
pubUc  meetings  on  alternatives  to 
ground-water  monitoring  (59  FR  23857, 
May  9, 1994),  it  asked  for  commentors 
to  provide  ideas  regarding  potential 
alternatives  and  their  costs  and 
limitations.  This  section  describes 
various  technical  approaches  to 
alternatives  to  ground-water  monitoring 
that  were  mentioned  at  these  pubUc 
meetings. 

Commentors  strongly  encouraged  EPA 
to  provide  States  and  Tribes  with  greater 
flexibihty  to  determine  ground-water 
monitoring  requirements  for  quaUfying 
smaU  MSWLFs,  including  the  flexibiUty 
to  allow  alternatives  to  conventional 
ground-water  monitoring  on  a  site- 
specific  basis.  Commentors  indicated 
that  in  determining  alternatives  to 
ground-water  monitoring  that  were  able 
to  detect  ground-water  contamination, 
consideration  must  be  given  to  site- 
specific  factors  such  as  rock  and  soil 
types,  hydrogeology,  and  climate,  and  to 
other  general  factors  such  as  equipment 
availabiUty  and  cost  of  operation. 

Commentors  focused  on  alternatives 
that  monitor  conditions  in  the 
unsaturated  zone,  in  the  saturated  zone 
(i.e.,  ground  water),  in  surface  waters,  in 
the  surrounding  soils,  and  in  the  landfiU 
itself.  Commentors  addressed  situations 
when  early  detection  monitoring  used 
in  the  unsaturated  zone  would  be 
advantageous  over  conventional  ground- 
water monitoring.  The  Agency  believes 
that  in  geologic  settings  where  ground 
water  Ues  hundreds  of  feet  below  the 
MSWLF,  appropriately  instaUed 
unsaturated  zone  monitoring  devices 
placed  just  below  the  MSWLF  and 
above  the  uppermost  aquifer  would 
have  the  capabiUty  to  detect  releases  of 
leachate  from  the  MSWLF  before 
leachate  contacts  ground  water.  The 
docket  for  today's  proposal  (F-95- 
AGAP-FFFFF)  contains  several 
compilations  of  information  on  a  variety 
of  alternative  monitoring  techniques, 
including  a  description  of  the 
techniques  and  a  discussion  of  the  site- 
specific  conditions  that  are  appropriate 
for  each. 

Commentors  offered  specific  "early 
detection"  methods,  that  include  the 
measurement  of  moisture  content 
within  the  soil  or  rock  formations  just 
beneath  the  landfill  by  using  gypsum 
blocks,  geophysical  electrical  resistivity 
surveys,  and/or  lysimeters.  For  further 
explanation  of  these  methods,  the  reader 
is  referred  to  two  technical  background 
documents:  "Examples  of  Alternatives 
to  Conventional  Ground- Water 
Monitoring  Wells  at  SmaU,  Dry  or 
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Remote  Landfills"  and  "Subsurface 
Characterization  and  Monitoring 
Techniques,  Volumes  I  and  0."  Both 
documents  may  be  found  in  the  docket 
for  this  rulemaking  (F-95-AGAP- 
FFFFF). 

While  many  of  these  early  detection 
methods,  such  as  gypsiun  blocks  and 
resistivity  siu^reys,  do  not  measure  any 
of  the  specific  chemical  parameters 
listed  in  Appendix  I  and  11  of  Part  258. 
the  Agency  agrees  with  commentors  that 
they  are  well-established,  reUable 
indicators  of  moisture  that  are 
affordable  for  many  small  MSWLFs  to 
employ.  Detection  of  moisture  by  an 
early  detection  system  can  be  a  way  to 
predict  potential  leachate  movement 
from  a  MSWLF  unit.  The  Agency 
recognizes  that  the  presence  of  moisture 
does  not  necessarily  mean  that  there  is 
contamination  leaving  the  MSWLF  imit, 
but  detection  of  moisture  can  be  an 
effective  first  step  in  a  phased  approach 
to  detecting  contamination.  EPA 
beUeves  that  these  systems  can  be  cost 
effective  in  such  appUcations  and 
beUeves  that  the  States  and  Tribes  can 
use  site-specific  information  to 
determine  when  to  use  these  systems. 

Commentors  were  in  agreement  that  a 
phased  approach  would  be  the  most 
feasible  and  cost-effective  method  of 
implementation.  In  such  an  approach, 
an  effective  low  cost  technology  could 
be  used  to  detect  moisture  movement 
beneath  a  MSWLF  imit.  The  groimd 
water  would  be  sampled  to  determine 
ground-water  quahty  in  a  second  phase. 
Later,  should  ground-water 
contamination  be  detected,  an  expanded 
monitoring  system  would  be  employed 
to  provide  greater  detail  on  the  nature 
and  extent  of  contamination. 

The  Agency  agrees  with  this  approach 
for  implementing  the  ground-water 
monitoring  reqiiirements  of  RCRA 
Section  4010(c).  The  Agency  believes 
that  if  low-cost  moisture  detection 
devices  (such  as  gypsum  blocks)  were 
used  as  the  initial  monitoring  technique 
and  moistiue  was  detected  beneath  or 
near  the  Icmdfill.  expanded  monitoring 
would  be  implemented  to  confirm 
whether  an  actual  release  fit>m  the 
landfill  had  occurred  or  if  the  moisture 
detection  devices  were  reacting  to 
infiltrating  water  from  another  soiuce. 
One  example  of  an  expanded 
monitoring  technique  for  this  situation 
could  be  the  use  of  small  diameter 
sampling  tools  that  are  temporarily 
driven  into  the  ground  by  hydraulically 
powered  hammers  to  recover  subsiuface 
soUds,  liquids,  or  gases  for  laboratory 
anelysis. 

In  cases  where  the  recovery  and 
analysis  of  ground  water  is  necessary, 
several  commentors  pointed  out  that  the 


Agency  should  allow  limited  satiu-ated 
zone  monitoring  for  a  narrow  set  of 
indicator  elements  and/or  parameters  in 
place  of  the  Appendix  I  constituents. 
The  Agency  agrees  that  alternative 
parameters  used  in  Ueu  of  current 
Appendix  I  constituents  may  be 
appropriate  for  these  faciUties  on  a  site- 
specific  basis.  A  further  discussion 
regarding  the  use  of  alternative 
parameters  may  be  foimd  in  Section 
rV.B.l  of  today's  preamble. 

Several  commentors  provided  case 
studies  on  the  use  of  existing 
agricultiu'al  and  drinking  water  supply 
wells  in  ground-water  monitoring.  The 
Agency  believes  that  the  use  of  existing 
agricultural  and  drinking  water  supply 
wells  may  be  acceptable  where  the  wells 
are  located  so  that  they  detect  potential 
contamination  from  the  MSWLF  imit. 
An  owner/operator  could  determine  the 
suitabiUty  of  existing  wells  for  detecting 
a  release  by  conducting  a 
characterization  of  the  site 
hydrogeology,  including  analysis  of 
existing  well  logs. 

For  MSWLF  units  in  Alaska, 
commentors  indicated  that  conditions 
are  so  unique  in  the  State  that 
alternative  monitoring  techniques  in 
Alaska  would  not  usually  be  considered 
appropriate  for  the  48  contiguous  States. 
For  example,  commentors  stated  that,  in 
many  instances,  surface-water 
monitoring  would  be  more  appropriate 
than  ground-water  monitoring.  This  is 
because  lateral  migration  of  leachate  is 
more  probable  and  is  of  greater  concern 
than  migration  to  ground  water,  due  to 
low  permeabiUty  subsiuface  soils  and 
the  presence  of  permafrost  in  some 
areas.  Commentors  recommended 
monitoring  surface/subsurface 
temperatures  at  frozen  landfills  located 
in  permafrost  areas.  Commentors  from 
Alaska  also  recommended  modifying 
the  frequency  of  ground-water 
monitoring  such  that  monitoring  occurs 
when  leachate  and  water  contamination 
problems  are  most  likely  to  be  detected. 
The  Agency  beheves  that  conditions  in 
Alaska  are  so  unique  that  the  State 
regulatory  authority,  once  approved, 
would  be  in  the  best  position  to 
imderstand  the  local  conditions  and 
corresponding  monitoring  techniques 
appropriate  for  those  conditions. 

2.  Comments  on  40  CFR  258.50(b), 
Demonstration  of  No  Potential  for 
Migration 

The  final  MSWLF  criteria  in  40  CFR 
part  258  contained  two  types  of 
exemptions  from  ground-water 
monitoring:  (1)  the  small  landfill 
exemption  that  was  later  vacated  by  the 
U.S.  Coiul  of  Appeals  and  (2)  an 
exemption  that  can  be  granted  by  the 


Director  of  an  approved  State  or  Tribe 
based  on  a  demonstration  that  there  is 
no  potential  for  migration  of  hazardous 
constituents  bom  the  MSWLF  unit  to 
the  uppermost  aquifer  during  the 
facility's  active  life  and  post-closure 
care  period.  This  no-migration 
exemption  was  not  vacated  by  the  U.S. 
Court  of  Appeals  decision,  and  is 
available  to  all  MSWLFs.  regardless  of 
size,  where  authorized  by  approved 
State  regulations.  The  requirements  for 
this  demonstration  are  established  in  40 
CFR  258.50(b)  and  call  for:  (1)  "site- 
specific  field  collected  measurements, 
and  sampling,  and  analysis  of  physical, 
chemical,  and  biological  processes 
affecting  contaminant  fate  and 
transport"  and  (2)  "contaminant  fate 
and  transport  predictions  that  maximize 
contaminant  migration  and  consider 
impacts  on  human  health  and  the 
environment." 

In  EPA's  announcement  of  the  public 
meetings,  the  Agency,  in  addition  to 
requesting  comments  on  ground-water 
monitoring  alternatives,  requested  any 
information  on  the  ability  of  owners  and 
operatore  of  qualifying  small  MSWLFs 
to  demonstrate  no  potential  for 
migration.  Although  the  Agency  was  not 
re-proposing  40  CFR  258.50(b)  in  that 
request  for  comment,  the  Agency  was 
trying  to  evaluate  the  extent  to  which 
§  258.50(b)  would  accommodate 
quaUfying  small  MSWLFs.  In  response, 
commentors  indicated  that  the  Agency 
should  establish  guidance  to  simphfy 
and  streamline  this  process  for  small 
communities.  Commentors  also 
suggested  that  the  Agency  provide 
guidance  on  the  type  and  quafity  of  data 
that  are  necessary  to  substantiate  a  "no- 
migration"  demonstration  for  small 
landfills  located  in  arid  locations. 

The  Agency  believes  that  the 
regulatory  standard  for  demonstrating 
no  potential  for  migration  should  not  be 
changed,  and  that  any  variance  from 
ground-water  monitoring  based  on  this 
standard  should  be  granted  only  after 
the  site-specific  conditions  of  40  CFR 
258.50(b)  are  satisfied.  The  Agency 
plans  to  issue  a  technical  guidance 
document  to  provide  additional 
information  to  assist  owners  and 
operators  of  quaUfying  small  MSWLFs 
in  making  a  demonstration  of  no- 
migration,  where  such  an  exemption  is 
available  from  approved  States  and 
Tribes.  The  Agency  plans  to  make  this 
guidance  readily  available  to  qualifying 
small  MSWLFS.  Additional  discussion 
on  the  demonstration  of  no  potential  for 
migration  is  contained  in  the  October  9. 
1991  Solid  Waste  Disposal  Facility 
Criteria  final  rule  (56  FR  51061). 
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3.  Proposal  for  Extension  to  General 
CompUance  Date 

As  a  separate  matter  in  today's 
proposal,  the  Agency  is  requesting 
comment  on  two  alternatives  regarding 
an  extension  of  the  general  compUance 
date  for  meeting  the  criteria  in  40  CFR 
part  258.  As  noted  earUer,  the  Agency 
has  estabUshed  a  separate  docket  for 
this  aspect  of  today's  proposal  (docket 
number  F-95-AGDP-FFFFF)  and  has 
provided  only  a  30-day  comment 
pOTiod.  The  shorter  comment  period  is 
necessary  to  allow  the  Agency  to  put  an 
extension  in  place  by  the  time  the 
current  compUance  date  expires  on 
October  9, 1995. 

For  qualifying  small  MSWLFs.  the 
general  compUance  date  for  meeting  the 
requirements  of  the  soUd  waste  disposal 
faciUty  criteria  specified  in  40  CFR  part 
258,  cxurently  is  October  9, 1995.  Unless 
the  quaUfying  small  MSWLF  ceases 
receipt  of  waste  by  this  date,  the 
quaUfying  smaU  MSWLF  must  comply 
with  all  of  the  part  258  regulations 
including  location,  operation,  groimd- 
water  monitoring  and  corrective  action, 
closure  and  post-closure  care,  and 
financial  assiu-ance. 

This  October  9. 1995  compUance  date 
does  not  apply  in  several  circumstances, 
however.  First,  the  effective  date  for 
ground-water  monitoring  for  quaUfying 
small  MSWLFs  located  greater  than  two 
miles  from  a  drinking  water  intake  is 
October  9, 1996.  Second,  quaUfying 
smaU  MSWLFs  are  exempt  from  the 
design  reqiurements  of  part  258  unless 
groimd-water  contamination  that  can  be 
attributed  to  that  MSWLF  is  discovered. 
FinaUy,  in  a  separate  rulemaking,  the 
Agency  extended  the  effective  date  for 
the  financial  assurance  reqiurements 
(Subpart  G)  for  aU  MSWLF  units, 
regardless  of  size,  until  April  9, 1997 
(see  60  FR  17649,  April  7, 1995). 

Since  the  Agency  announced  that  it 
was  investigating  the  possibiUty  of 
providing  approved  States/Tribes  with 
the  flexibiUty  to  aUow  quaUfying  smaU 
MSWLFs  to  use  alternatives  to  ground- 
water monitoring,  the  Agency  beUeves 
(based  on  pubUc  comments)  that  a 
number  of  these  MSWLFs  have  delayed 
plans  for  investing  resources  towards 
compUance  with  the  requirements  in  40 
CFR  part  258  until  the  Agency  pubUshes 
a  final  rule  governing  the  use  of  ground- 
water monitoring  alternatives.  The 
Agency  beUeves  that  quaUfying  smaU 
MSWLFs,  in  determining  whether  to 
remain  in  operation  past  the  general 
compliance  date  of  (Dctober  9, 1995. 
should  be  able  to  consider  any  site- 
specific  flexibilities  allowed  under  a 
final  rule  on  alternatives  to  ground- 
water monitoring. 


The  Agency  anticipates  pubUcation  of 
a  final  rule  regarding  ground-water 
monitoring  alternatives  by  October, 
1996.  Therefore,  as  part  of  today's 
proposed  rule,  the  Agency  is  proposing 
to  extend  the  general  compUance  date 
for  quaUfying  small  MSWLFs  from 
October  9, 1995  to  October  9, 1997.  This 
should  provide  quaUfying  small 
MSWLFs  with  sufficient  time  to  come 
into  compUance.  Should  pubUc 
comment  support  today's  proposal  to 
extend  the  general  compliance  date  for 
quaUfying  small  MSWLF  units,  the 
Agency  would  pubUsh  a  final  rule  for 
the  general  compUance  date  extension 
prior  to  October  9, 1995.  The  Agency 
recognizes  that  time  is  short  for  this 
action  and  has  taken  steps  that  wiU 
allow  the  decision  to  be  made  prior  to 
October  9, 1995.  For  this  reason,  the 
Agency  has  set  a  30-day  pubUc 
comment  period  for  the  proposed  rule 
changes  that  relate  to  extending  the 
compUance  date  and  has  estabUshed  a 
separate  pubUc  docket  (F-95-AGDP- 
FFFFF)  for  comments  on  the  extension. 
If  finaUzed,  qualifying  small  MSWLF 
units  would  not  become  subject  to 
compUance  with  any  of  the  part  258 
requirements  until  October  9, 1997.  At 
that  time,  these  MSWLF  units  must  be 
in  compUance  with  all  of  the  part  258 
requirements,  including  the  ground- 
water monitoring  (or  alternative  ground- 
water monitoring)  requirements  and 
financial  assurance  requirements. 
Should  a  quaUfying  small  MSWLF  unit 
cease  receipt  of  waste  prior  to  October 
9, 1997,  the  owner/operator  of  that  unit 
need  only  comply  vfith  the  final  cover 
requirements  as  specified  in  §  258.60(a). 
The  final  cover  would  have  to  be 
instaUed  by  October  9, 1998. 

As  a  result  of  today's  proposal  to 
extend  the  general  compliance  date  for 
quaUfying  small  MSWLFs  from  October 
9, 1995  to  October  9. 1997,  the  Agency 
is  proposing  to  make  corresponding 
changes  in  the  regulatory  language  in  40 
CFR  part  258.  First.  §  258.1(d)(3)  and 
(e)(4)  would  be  revised  to  reflect  the 
new  compUance  date  of  October  9, 
1997.  Second,  the  definition  of  "New 
MSWLF  unit"  under  §  258.2  would  be 
modified  to  account  for  the  new  general 
compUance  date  of  October  9, 1997. 
Finally,  the  appUcabiUty  section  under 
§  258.50(e)  would  be  revised  by 
removing  paragraphs  (1)  and  (2),  which 
aUowed  for  two  different  effective  dates 
for  the  ground-water  monitoring 
requirements  based  on  the  distance  of 
the  MSWLF  unit  to  a  drinking  water 
intake.  Today's  proposal  would  create 
one  effective  date  (i.e..  October  9. 1997) 
for  ground-water  monitoring  for  all 
qualifying  small  MSWLFs,  regardless  o! 
its  distance  to  a  drinking  water  mtake. 


The  Agency  beUeves  that  the  new 
proposed  effective  date  will  provide 
sufficient  time  for  all  quaUfying  small 
MSWLFs  to  comply. 

During  development  of  today's 
proposal  to  extend  the  general 
compUance  date  for  quaUfying  small 
landfills  to  October  9,  1997,  the  Agency 
received  comments  that  situations 
existed  where  another  extension  of  the 
effective  date  for  all  of  the  requirements 
of  40  CFR  part  258  may  not  be 
appropriate. 

First,  the  Agency  learned  that  certain 
quaUfying  smaU  landfill  owners/ 
operators  have  already  made 
arrangements  to  close  their  faciUties  and 
have  established  alternative  means  of 
waste  management,  particularly  through 
the  development  of  regionaUzed 
facilities.  The  Agency  understands  that 
the  estabUshment  of  regional 
commitments  amongst  numerous  small 
communities  that  heretofore  have 
independently  managed  their  own 
waste,  can  be  a  time-consuming  and,  at 
times.  deUcate  process.  The  Agency  was 
informed  that  an  extension  of  the 
general  compUance  date  could 
undermine  these  commitments  by 
creating  an  incentive  for  these  owners/ 
operators  to  reopen  their  closed 
faciUties. 

The  Agency  also  learned  that  a 
number  of  the  quaUfying  small  landfills 
closed  in  advance  of  the  October  9, 1995 
compUance  date  due  to  the  expense  of 
compUance.  The  Agency  understands 
that  another  delay  of  the  general 
compliance  date  ipight  serve  to  penaUze 
those  faciUties  that  are  trying  to  work 
within  the  rules  by  either  deciding  to 
close  or  make  other  arrangements  and 
reward  those  communities  that  have 
done  Uttle  or  nothing.  Finally,  the 
Agency  was  informed  that  another  delay 
of  the  general  compUance  date  could 
allow  the  reopening  of  poorly  designed 
and  operated  faciUties  Uiat  have  already 
closed  in  anticipation  of  the  October  9. 
1995  compUance  date. 

The  Agency  does  not  have 
information  on  the  extent  to  which  the 
aforementioned  problems  may  arise 
should  a  two-year  delay  of  the  general 
compUance  date  be  promulgated. 
Therefore,  the  Agency  requests 
comment  (addressed  to  docket  number 
F-95-AGDP-FFFFF)  on  these  and  any 
other  concerns  that  may  result  from  a 
two-year  delay  of  the  general 
compUance  date. 

In  addition  to  soliciting  comment  on 
the  impUcations  of  a  two-year  general 
compliance  date  delay,  the  Agency 
invites  comments  (also  addressed  to 
docket  number  F-95-AGDP-FFFFF)  on 
an  alternative  to  the  proposed  two-year 
delav.  The  alternative  approach  would 
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maintain  a  general  compliance  date  for 
qualifying  small  landfills  of  October  9, 
1995,  but  would  extend  the  effective 
date  of  ground-water  monitoring  and 
financial  assurance  until  October  9, 
1997.  Under  this  alternative  approach, 
such  an  owner/operator  that  accepts 
waste  after  October  9,  1995  would  have 
to  comply  with  the  location  restrictions 
and  operating  requirements.  Should  that 


owner/operator  cease  receipt  of  waste 
by  October  9,  1997  and  place  final  cover 
on  the  landfill  by  October  9,  1998,  that 
facility  would  be  exempt  from  ground- 
water monitoring.  Under  this  approach, 
the  owner/operator  also  would  be 
exempt  from  the  financial  assurance 
requirements  for  closure  since  closure 
would  be  completed  within  one  year  of 
last  receipt  of  waste,  hi  addition. 


because  most  of  the  costs  of  post -closure 
care  are  attributed  to  ground-water 
monitoring,  the  Agency  also  would 
exempt  the  owner/operator  fi-om 
demonstrating  financial  assurance  for 
the  post-closure  care  period.  Table  I 
provides  a  summary  of  the  proposed 
delay  of  the  general  compliance  date 
and  the  alternative  approach. 


Table  I.— Proposed  Approaches  for  Extending  the  Effective  Dates  for  Small  Landfill  Located  in  Dry  or 

Remote  Locations 


Approach 


Proposed  Approach:  Delay  of  Gert- 
eral  Compliance  Date. 

Alternative  Approach:  Delay  of 
Groundwater  monitoring  and  fi- 
nancial assurance. 


Requirements  effective  on 
October  9,  1995 


No  requirements  take  effect 


AH  requirements  ottier  ttian 
groundwater  monitoring  and  fi- 
nancial assurance  take  effect 


Requirements  effective  on  October  9, 1997 


All  requirements  take  effect. 

If  cease  receipt  of  waste  by  October  9,  1997:  placement  of  final 
cover  required  by.  October  9.  1998.  [Note:  owner/operator  exempt 
from  grourxlwater  monitoring  and  financial  assurance  require- 
ments.] 

If  continue  receipt  of  waste  after  October  9,  1997:  aJI  other  require- 
ments take  effect,  including  groundwater  monitoring  and  financial 
assurance. 


m.  Alternatives  to  Ground-Water 
Monitoring 

In  addition  to  revievtdng  the 
comments  described  in  section  II.C.l  of 
this  preamble,  the  Agency  conducted  a 
Uterature  review  to  assess  the  types  of 
equipment  and  techniques  that  can 
function  as  alternatives  to  the  full 
groimd-water  monitoring  requirements 
of  Part  258.  This  hteratiue  may  be  found 
in  the  docket  for  today's  rule  (F-95- 
AGAP-4TFFF).  The  following 
discussion  presents  a  summary  of  this 
review.  While  this  discussion  does  not 
contain  an  exhaustive  description  of  all 
possible  alternatives,  it  does  discuss 
several  of  the  technologies  available  and 
in  use  today  for  a  variety  of  geological 
and  hydrogeological  purposes.  Based  on 
this  Uterature  review,  the  Agency 
behoves  that  ground-water  monitoring 
well  alternatives,  such  as  those 
described  in  this  section,  can,  on  a  site- 
specific  basis,  detect  contamination  and 
determine  the  nature  and  extent  of 
contamination. 

Alternatives  to  conventional  groimd- 
water  monitoring  include  various  types 
of  equipment  and  measurement 
techniques  that  are  capable  of 
recovering  physical  samples  of  ground 
water  or  soil  and  are  capable  of 
detecting  changes  in  subsiuface 
conditions  that  are  indicative  of  a 
release  from  a  landfill.  In  general, 
alternatives  to  ground-water  monitoring 
wells  can  be  placed  into  two  categories 
depending  on  the  type  of  measiuements 
made  and  the  data  collected.  One 
category,  geochemical  alternatives, 
includes  samples  of  soil,  water,  rock,  or 


other  materials  for  laboratory  analysis. 
A  second  category,  geophysical 
alternatives,  involves  methods  that  rely 
on  the  measiuement  of  electrical 
properties,  such  as  conductivity  or 
resistivity.  Both  unsaturated  zone 
monitoring  and  saturated  zone 
monitoring  are  possible  with 
geochemical  and  geophysical 
alternatives,  depending  on  the 
particular  characteristics  of  a  landfill 
and  the  capabilities  of  the  alternative 
chosen. 

Common  sampling  devices  are  readily 
available  and  may  be  used  for  collecting 
geochemical  sample  material.  Hand- 
held soil  samplers  can  be  used  for 
sampling  at  depths  of  several  feet,  and 
power-driven  augers  may  be  needed  to 
penetrate  and  sample  consohdated 
subsurface  material.  The  use  of  a  rotary 
drill  may  be  necessary  if  geochemical 
samples  must  be  collected  from 
relatively  great  depths.  Small  diameter 
sampling  tools  may  be  pushed  into  the 
subsurface  with  hydrauUc  equipment 
for  the  collection  of  soil  or  ground-water 
samples  beneath  the  landfill.  Small 
diameter  sampling  tools  are  capable  of 
reaching  depths  of  about  50  feet  in 
loosely  consolidated  soil  or  sediment, 
but  are  not  designed  to  penetrate  thick 
rock  formations.  Ehuing  sample 
collection,  geochemical  samples  must 
be  handled  and  stored  to  avoid 
accidental  sample  contamination. 

Under  appropriate  conditions,  soil 
pore  Uquid  from  the  unsatiu^ted  zone 
may  be  collected  for  laboratory  analysis. 
This  procedure  involves  a  porous  cup 
that  is  placed  into  the  subsurface  and  is 
connected  to  a  vacuum-pressure  source. 


The  vacuum  draws  liquid  into  the  cup, 
and  the  hquid  is  transported  through  a 
tube  to  the  surface  where  it  is  collected. 

Alternatives  that  employ  geophysical 
principles  generally  provide  an  indirect 
method  for  detecting  contamination. 
Electrical  geophysical  methods  can 
measure  the  contrasting  electrical 
properties  of  subsurface  features.  By 
injecting  an  electrical  ciurent  into  the 
ground  with  electrodes  and  measuring 
the  resulting  potential  field,  a 
geophysical  electrical  resistivity  survey 
can  deUneate  conductive  contaminant 
plumes,  vertical  and  lateral  extent  of 
geological  features,  and  fresh/salt  water 
interfaces.  Electrical  resistivity 
measurements  are  normally  correlated 
with  geology  from  subsiuface  borings  to 
validate  survey  results. 

Another  method  relying  on 
geophysical  measurements  involves 
moisture  detection  blocks  or  electrical 
resistance  sensors.  Electrical  resistance 
sensors  measure  the  electrical  potential 
between  two  wires  spaced  a  few 
centimeters  apart.  The  two  wires  are 
embedded  in  a  porous  matrix  (typically 
gypsum-based),  forming  a  block  a  few 
inches  in  diameter  with  wire  leads.  The 
blocks  are  embedded  in  the  subsurface 
and  the  wires  extend  to  the  surface 
where  they  are  attached  to  a  portable 
resistivity  meter.  Because  the  block 
matrix  is  porous,  soil  pore  hquids  can 
freely  enter  and  leave.  When  the  soils 
and  the  electrical  resistance  blocks  are 
dry,  the  resistance  to  electrical  ciurent 
flow  is  high,  and  conversely,  when  the 
soil  and  blocks  become  wet,  a  low 
resistance  is  measured  on  the  meter. 
These  blocks  represent  a  point 


measurement  of  soil  moisture  content. 
Electrical  resistance  sensors  have  an 
effective  life  span  of  up  to  several  years, 
at  which  time  they  must  be  replaced. 

A  full  discussion  of  other  types  of 
equipment  and  techniques  possibly 
serving  as  alternatives  to  ground-water 
monitoring  wells  is  beyond  the  scope  of 
this  preamble  discussion.  For  further 
information  on  alternatives  to  ground- 
water monitoring,  the  reader  is  referred 
to  two  technical  background  documents 
"Examples  of  Alternatives  to 
Conventional  Ground-Water  Monitoring 
Wells  at  Small,  Dry  or  Remote 
Landfills"  and  "Subsurface 
Characterization  and  Monitoring 
Techniques,  Volumes  I  and  II,"  which 
may  be  found  in  docket  number  F-95- 
AGAP-FFFFF  for  this  proposed  rule. 
The  Agency  is  assessing  the  need  for 
additional  technical  guidance  to  provide 
regulators  and  landfill  owners  and 
operators  with  further  information 
regarding  ground-water  monitoring  well 
alternatives. 

In  conjunction  with  the  types  of 
alternatives  described  above  and  in  the 
docket  for  this  rulemaking,  the  Agency 
fully  supports  the  use  of  beneficial 
modified  operating  practices  that  may 
serve  to  reduce  the  potential  for  leachate 
generation  in  certain  situations. 
Examples  of  such  operating  practices 
may  include  the  use  of  movable  covers 
to  prevent  rainfall  infiltration  into  the 
working  face  and  body  of  the  landfill, 
early  final  closure  of  the  landfill  cell, 
and  careful  contouring  and  drainage 
design  of  the  final  cover  to  route 
precipitation  away  from  the  closed 
MSWLF  unit. 

TV.  Proposed  Rule  for  Alternatives  to 
Ground-Water  Monitoring 

A.  Overriew 

Based  on  the  information  contained  in 
docket  number  F-95-AGAP-FFFFF  and 
cxn  comments  received  at  the  pubUc 
meetings,  the  Agency  today  is  proposing 
to  aHow  alternatives  to  the  full  part  258 
ground-water  monitoring  requirement 
for  quahfying  small  MSWLFs,  where 
approved  by  the  Director  of  an  approved 
State  or  Tribe.  This  proposed  rule 
covers  only  those  MSWLFs  meeting  the 
criteria  of  40  CFR  258.1(f)(1).  The 
Agency  estimates  that  approximately 
750  MSWLFs  would  qualify  as  a  small 
landfill  meeting  the  conditions  of 
§  258.1(f)(1).  The  Agency  estimates  that 
between  300  to  500  of  these  750 
MSWLF  units  would  be  able  to  use 
alternative  ground-water  monitoring 
systems;  however,  the  final  decision  to 
allow  the  use  of  alternative  ground- 
water monitoring  systems  would  be 


made  by  the  approved  State  or  Tribe 
and  not  by  the  Agency. 

Under  today's  proposal,  all  landfills 
that  are  not  qualifying  small  MSWLFs 
would  be  subject  to  the  full  ground- 
water monitoring  requirements  of  40 
CFR  part  258,  subpart  E,  unless  they 
could  demonstrate  no  potential  for 
migration  under  40  CFR  258.50(b).  This 
proposed  rule  does  not  provide  any 
additional  exemption  or  "no-aetion" 
alternative  to  the  ground-water 
monitoring  requirements  in  40  CFR  part 
258.  An  approved  State  or  Tribe  may 
only  waive  ground-water  monitoring 
requirements  if  the  MSWLF  unit  meets 
the  conditions  estabUshed  in  40  CFR 
258.50(b). 

Today's  proposal,  if  finahzed,  would 
allow  approved  States  and  Tribes  the 
flexibiUty  to  determine  the  most 
appropriate  alternative  to  ground-water 
monitoring  for  quahfying  small 
MSWLFs  based  on  site-specific  data  as 
long  as  the  alternative  ensures  the 
detection  of  contamination.  Monitoring 
may  be  conducted  with  a  variety  of 
relatively  low-cost  geochemical  and 
geophysical  technologies  capable  of 
detecting  contamination  and  assessing 
the  nature  and  extent  of  contamination. 
Some  alternatives  may  detect 
contamination  by  directly  measuring  the 
levels  of  constituents  in  ground  water, 
while  other  alternatives  may  monitor 
the  unsaturated  zone  or  saturated  zone 
for  the  properties  of  solids,  gases,  or 
hquids  that  are  determined  to  be 
indicative  of  releases  from  the  MSWLF 
unit. 

When  the  Agency  proposed  the 
MSWLF  criteria  in  August,  1988,  it 
discussed  the  reasons  for  requiring 
ground- water  monitoring  at  all 
MSWLFs,  indicating  that  ground-water 
monitoring  is  "an  essential  measure  to 
ensure  protection  of  human  health  and 
the  environment  *  *  *  [and]  *  *  %the 
most  reliable  method  for  determining 
whether  a  landfill  is  in  compUance  with 
the  overall  performance  standard"  of  the 
MSWLF  criteria.  See  53  FR  33366.  The 
Agency  beUeves  that  the  approach 
adopted  in  today's  proposal,  allowing 
the  use  of  alternative  methods  to  detect 
ground-water  contamination  (other  than 
monitoring  wells),  will  continue  to 
satisfy  the  statutory  requirements  in 
RCRA  section  4010(c)  that  ground-water 
monitoring  be  implemented  at  all 
MSWLFs  "as  necessary  to  detect 
contamination." 

By  providing  flexibiUty  to  approved 
States  and  Tribes  to  estabUsh  the  best 
tailored  alternative  ground-water 
monitoring  regime  for  each  quaUfied 
small  MSWLF,  today's  proposal  is 
designed  to  ensure  detection  of 
contamination  in  an  effective  manner 


that  best  takes  into  account  the 
numerous,  complex  characteristics  that 
are  encountered  on  a  site-specific  basis. 
Today's  proposal  does  not  exempt 
quahfying  small  MSWLFs  from  ground- 
water monitoring,  but  instead  allows  a 
stepwise  approach  for  detecting  a 
release  from  the  landfill  that  could 
result  in  ground-water  contamination. 
Today's  proposed  rule  provides  the 
flexibiUty  to  approved  States  or  Tribes 
to  allow  quaUfying  small  MSWLFs  to 
use  cost-effective  screening  techniques 
rather  than  requiring  immediate  use  of 
a  full  ground-water  monitoring  well 
prograin.  Should  the  screening 
techniques  indicate  the  possibiUty  of 
ground-water  contamination,  the 
approved  State  or  Tribe  would  then 
require  that  owners  and  operators 
estabUsh  more  precise  techniques  that 
could  quantify  the  contamination, 
including  the  installation  of  monitoring 
wells  when  warranted. 

Alternative  ground-water  monitoring 
methods  (e.g.,  monitoring  in  soil  or  in 
the  imsaturated  zone]  are  intended  to 
detect  the  escape  of  contaminants  from 
the  MSWLF  and  thereby  accompUsh  the 
same  purpose  as  the  ground-water 
monitoring  well  program  pursuant  to  40 
CFR  258.51  through  258.55.  While  the 
alternative  methods  may  not  always 
include  the  collection  of  actual  ground- 
water samples,  they  will  indicate  if  a 
release  from  the  landfill  has  occurred,  at 
which  point  the  alternative  ground- 
water monitoring  method  may  need  to 
be  supplemented  by  the  installation  of 
ground-water  wells  to  ascertain  whether 
the  ground-water  below  the  MSWLF  has 
been  contaminated. 

The  Agency  understands  that 
numerous  methods  and  techniques  exist 
for  sampUng  and  monitoring  the 
saturated  and  unsaturated  zones  at 
quaUfying  small  MSWLFs  and  that 
existing  field  methods  are  often  refined 
and  new  methods  are  continually  being 
developed.  Therefore,  the  Agency 
beUeves  it  would  be  inappropriate  to 
delineate  in  today's  regulaUons  all  of 
the  specific  alternatives  that  may  be 
authorized  by  approved  States  and 
Tribes.  Approved  State  and  Tribal 
authorities  would  decide  which  of  the 
available  alternatives  to  ground-water 
monitoring  will  ensure  detection  of 
contamination  from  the  quaUfying  small 
MSWLF.  These  decisions  will  be  made 
in  a  pubUc  forum,  since  the  programs 
administered  by  States  and  Tribes 
provide  opportunities  for  pubhc 
participation  during  the  permit  issuance 
process  (40  CFR  part  256).  Thus, 
members  of  the  public  will  have  an 
opportunity  to  comment  on  the 
selection  of  an  appropriate  and  reliable 


JMI 


40808 


Federal  Register  /  Vol.  60,  No.  154  /  Thursday,  August  10,  1995  /Proposed  Rules 


alternative  ground-water  momtoring 
technique  at  that  time. 

B.  Proposed  Approach  for  Using 
Alternatives 

1.  Consideration  of  Site-Specific  Factors 

in  Selection  of  an  Alternative 
Momtoring  Technique 

The  Agency  believes  site-specific 
factors  need  to  be  considered  in 
determining  which,  if  any,  altemative(s) 
may  be  appropriate  to  detect 
contamination.  To  ensure  that 
appropriate  decisions  regarding  the  use 
of  alternatives  to  groimd-water 
monitoring  are  made,  the  Agency 
believes  that  the  following  factors 
should  be  considered,  as  warranted  and 
appropriate,  on  a  site-specific  basis: 

•  The  geology  and  hydrogeology  of 
the  site; 

•  The  impact  of  manmade  and 
natural  features  on  the  effectiveness  of 
an  alternative  technology; 

•  Precipitation  amoimts,  temperature, 
and  other  cLLmatic  factors;  and 

•  The  effectiveness  of  indicator 
parameters  in  detecting  a  potential 
release  from  the  MSWLF  imit. 

The  following  discussion  serves  to 
illustrate,  in  general,  why  these  site- 
specific  factors  should  be  considered 
when  choosing  an  appropriate 
momtoring  alternative. 

a.  The  geological  and  hydrogeological 
characteristics  of  the  site. 

The  ground-water  monitoring 
requirements  in  the  final  MSWLF 
criteria  provide  that  the  number, 
spacing,  and  depths  of  monitoring  well 
systems  should  be  determined  based 
upon  site-specific  technical  information 
that  must  include  a  site  characterization 
of  the  geology  and  hydrogeology  (40 
CFR  258.51(d);  see  also  preamble 
discussion  in  56  FR  51066).  The  Agency 
believes  that  a  similar  understanding  of 
the  geology  and  hydrogeology  sdso  is 
desirable  when  deciding  whether  it  is 
appropriate  to  use  alternative 
monitoring  technologies. 

For  example,  the  Director  of  an 
approved  State  or  Tribe,  when 
considering  the  use  of  gypsmn  blocks  as 
an  alternative,  would  need  to  determine 
if  the  presence  of  shallow  ground  water 
could  lead  to  false  indications  of 
releases  from  the  landfill  through 
seasonal  fluctuations  in  groimd-water 
depth  and  how  wet-dry  periods  and  soil 
chemistry  would  affect  the  useful  Ufe  of 
the  gypsum  blocks.  Additionally, 
knowledge  of  site  geology  is  important 
where  an  owner  or  operator  is 
considering  the  use  of  small  diameter 
sampling  tools  to  sample  around  and 
beneath  the  landfill  for  detecting  a 
release.  This  technology  is  influenced 


by  the  ability  of  the  tool  to  penetrate 
subsurface  materials.  For  example,  this 
technique  is  most  likely  to  be  workable 
where  the  geology  consists  of  loosely 
consohdated  sediment  down  to  the 
depth  at  which  samples  are  required. 

b.  The  impact  of  manmade  and 
natural  features  on  the  effectiveness  of 
an  alternative  technology. 

Manmade  and  naturu  features  at  a 
particular  site  may  be  important  factors 
in  influencing  the  capability  of  an 
alternative  technology  to  detect 
contamination.  For  example,  as 
discussed  earlier,  some  alternatives  may 
employ  the  use  of  electrical  geophysical 
principles  to  provide  an  indirect 
method  for  detecting  contamination  by 
measuring  the  contrasting  electrical 
properties  of  subsurface  features  to 
delineate  contaminant  plumes. 
However,  when  conducting  geophysical 
electrical  resistivity  surveys, 
measurement  errors  may  result  bom 
electrical  currents  in  the  ground  that 
interfere  with  the  current  being 
measured.  Therefore,  before  employing 
these  surveys,  potential  subsurface 
interferences  should  be  considered, 
such  as  natvually-occurring  sulfide 
deposits,  the  presence  of  electrical 
power  lines,  or  biuied  metal  objects  that 
are  corroding.  Additionally,  electrical 
resistivity  svuveys  are  not  recommended 
for  use  in  paved  areas. 

Natural  featxues  of  a  site  may  impede 
access  necessary  to  bring  certain 
equipment  on  site.  For  example,  groiuid 
penetrating  radar  radiates  short  pulses 
of  high-frequency  radio  waves  into  the 
ground  to  delineate  a  leachate  plume. 
The  bulkiness  of  the  equipment, 
however,  may  limit  its  use  in  rough  and 
inaccessible  terrain. 

c.  Climatic  factors  that  may  influence 
the  selection,  use,  and  reliability  of 
alternative  ground-water  monitoring 
proc^iires. 

The  MSWLF  owner  or  operator  must 
have  knowledge  of  precipitation 
amoiuits  in  order  to  determine  whether 
the  MSWLF  qualifies  for  today's 
flexibility.  In  addition,  an 
imderstanding  of  the  local  climatic 
conditions  is  important  in 
understanding  the  effectiveness  of 
possible  alternative  monitoring 
methods.  For  example,  ground 
penetrating  radar  is  best  applied  in  areas 
with  very  dry  soil  conditions.  Seismic 
refraction,  an  alternative  technology  that 
relies  on  an  artificial  seismic  source 
(hammer,  controlled  explosive  charge) 
to  create  imdergroimd  seismic  waves 
that  are  read  with  a  seismograph  to 
delineate  soils/geology  and  leachate, 
might  be  limited  by  cold  or  relatively 
wet  weather.  Finally,  where  soil  pore 
liquid  is  collected  from  the  imsaturated 


zone  through  the  use  of  porous  cup      / 
lysimeters,  the  effectiveness  of  the 
lysimeter  will  be  hindered  in  areas 
where  soils  are  frozen,  extremely  dry,  or 
where  subjected  to  &«eze-thaw. 

d.  The  effectiveness  of  indicator 
parameters  in  detecting  a  release. 

A  number  of  qualifying  small 
MSWLFs  may  be  able  to  use  alternative 
technologies  to  detect  contamination  in 
the  unsatiutited  zone.  Where  these 
unsaturated  zone  monitoring  methods 
are  allowed  by  an  approved  State  or 
Tribe,  the  owner/operator  would  be 
monitoring  for  parameters  that  can  be 
detected  by  appUcation  of  that  specific 
technology  (e.g.,  gypsiun  blocks  woidd 
monitor  for  the  presence  of  moisture  in 
the  zone  underlying  the  MSWLF).  Some 
qualifying  small  MSWLFs,  however, 
may  not  be  able  to  use  alternative 
technologies  and  may  need  to  use 
traditional  monitoring  wells  to  sample 
and  analyze  ground  water. 

In  these  situations,  the  cmrent 
detection  monitoring  program  in 
§  258.54  requires  sampling  and  analysis 
at  each  well  for  15  metals  and  47 
volatile  organic  compoimds  (VOCs); 
however,  approved  States  and  Tribes 
currently  are  permitted  to  (1)  replace 
some  or  all  of  the  metals  with 
geochemical  parameters  (e.g.,  ammonia, 
total  dissolved  solids)  and  (2)  delete  any 
metal  or  VOC  if  that  constituent  is  not 
in  or  cannot  be  derived  from  the  waste 
in  the  landfill. 

At  the  June,  1994  public  meetings, 
many  of  the  commentors  suggested  that 
the  MSWLF  owner/operator  should 
have  the  flexibility  to  use  a  shorter,  less 
costly  list  of  monitoring  parameters  for 
ground-water  monitoring  wells 
(primarily  geochemical  parameters)  so 
long  as  these  parameters  would  indicate 
a  release  from  the  MSWLF.  Such 
flexibility  would  be  designed  to  allow 
an  owner/ operator  to  use  geochemical 
parameters  in  place  of  both  metals  and 
VOCs  Mdthout  having  to  demonstrate 
that  each  of  the  47  VOCs  is  not  in  or 
cannot  be  derived  fit>m  the  waste  in  the 
MSWLF. 

For  the  reasons  discussed  earlier  in 
today's  preamble  (Section  ILB.l),  the 
Agency  believes  that  approved  States 
and  Tribes  should  have  the  flexibility  to 
establish  an  alternative  Ust  of  indicator 
parahieters  for  qualifying  small 
MSWLFs,  where  appropriate  given  site- 
specific  circumstances.  These  reasons 
include  low  precipitation,  low  net 
infiltration,  and  great  depth  to  groimd 
water  at  many  of  these  sites,  the 
relatively  small  amounts  of  waste 
received  at  these  MSWLFs,  and  the 
practicable  capability  (i.e.,  economic) 
considerations  of  qualifying  small 
MSWLFs.  The  Agency's  technical 
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background  document  ("Examples  of 
Alternatives  to  Conventional  Ground- 
Water  Monitoring  Wells  at  Small,  Dry  or 
Remote  Landfills")  and  cost  analysis  for 
today's  rule  suggests  that  the  use  of 
indicator  parameters  (e.g.,  Ph,  specific 
conductance,  total  organic  carbon,  total 
oiganic  halogen),  where  appropriate, 
may  be  a  cost-effective  means  for 
owners/operators  of  a  qualifying  small 
MSWLF  to  detect  contamination  from 
their  unit.  Again,  this  could  be  the  first 
step  in  a  phased  approach  that 
eventually  could  lead  to  full  groimd- 
water  monitoring  pursuant  to  the  final 
MSWLF  criteria. 

Thus,  today's  proposal  would  allow 
approved  States  and  Tribes  to  permit 
the  use  of  a  set  of  parameters  tailored  to 
a  site-specific  location.  The  appropriate 
use  of  this  flexibility  again  would  be 
tied  to  the  site-specific  conditions  at  the 
particular  qualifying  small  MSWLF.  For 
example,  the  effectiveness  of  an 
alternative  set  of  parameters  depends,  in 
part,  on  having  an  adequate 
understanding  of  the  geochemistry  of 
imderlying  rock,  soil,  and  ground  water, 
to  ensm-e  that  natural  variability  in 
concentrations  of  elements  or 
parameters  in  the  groimd  water  can  be 
distinguished  from  concentrations  that 
are  indicative  of  a  release  from  the 
MSWLF. 

As  illustrated  in  the  above  discussion, 
the  selection,  use,  and  reliability  of 
alternative  monitoring  technologies  or 
parameters  depends  on  a  number  of  site- 
specific  factors.  Additional  information 
on  the  types  of  site-specific  factors  that 
should  be  considered  for  various 
alternative  monitoring  techniques  and 
how  to  apply  them  may  be  found  in  the 
technical  background  documents 
entitled  "Examples  of  Alternatives  to 
Conventional  Ground-Water  Momtoring 
Wells  at  Small,  Dry  or  Remote 
Landfills"  and  "Subsurface 
Characterization  and  Monitoring 
Techniques,  Vols.  I  and  II." 

2.  Phased  Approach  to  Alternative 
Ground- Water  Monitoring 

Today's  proposal  uses  an  approach 
that  would  allow  approved  States  or 
Tribes  to  implement  the  proposed 
ground-water  monitoring  flexibility  in 
phases.  Thus,  today's  proposal  would 
allow  approved  States  or  Tribes  to 
authorize  the  use  of  alternatives  to  full 
part  258  ground-water  monitoring 
requirements  for  initially  "detecting" 
contamination.  If  contamination  is 
detected,  the  approved  State  or  Tribe 
could  then  allow  use  of  further 
alternatives  for  "expanded  monitoring" 
to  assess  the  nature  and  extent  of 
"detected"  contamination.  Alternatives, 
or  combinations  of  alternatives,  could 


be  used  for  both  detection  and 
expanded  monitoring.  Expanded 
monitoring,  however,  might  require  the 
use  of  conventional  ground-water 
monitoring  wells,  or  other  aspects  of  the 
full  part  258  ground-water  monitoring 
requirements. 

As  used  in  this  proposed  rule, 
"detection"  would  refer  to  the  moment 
when  data,  instrument  readings, 
analyses,  or  other  information  collected 
by  an  alternative  to  full  part  258  ground- 
water monitoring  requirements 
indicates  a  change  in  surface  or 
subsurface  conditions  that  could  be 
caused  by  a  release  from  an  MSWLF. 
"Expanded  monitoring"  would  refer  to 
the  steps  taken  to  determine  whether 
the  "detected"  release  is  an  actual 
release  from  the  MSWLF  and  to 
determine  the  nature  and  extent  of  the 
release. 

Under  today's  proposal,  if  expanded 
monitoring  using  alternatives  indicates 
that  a  release  from  the  MSWLF  unit  has 
contaminated  the  saturated  zone,  then 
the  owner/operator  would  be  required 
to  install  ground-water  monitoring  wells 
and  comply  with  the  full  range  of 
ground-water  monitoring  requirements 
of  40  CFR  part  258  (§§  258.50  Uirough 
258.58).  If  expanded  monitoring 
indicates  that  a  release  from  the  MSWLF 
unit  exists,  but  has  not  yet  contaminated 
the  saturated  zone,  the  Director  of  an 
approved  State  or  Tribe  would.estabUsh 
a  schedule  for  the  owner/operator  to 
propose,  as  necessary,  measures  to 
prevent  further  contaminant  migration 
and  to  remediate  contamination  in  a 
manner  that  ensures  protection  of 
human  health  and  the  environment. 

V.  Role  of  States  and  Tribes 

Section  4005(c)  of  RCRA  requires  that 
each  State  (or  Tribe)  adopt  and 
implement  a  "permit  program  or  other 
system  of  prior  approval  and 
conditions"  adequate  to  assure  that  each 
facility  that  may  receive  household 
hazardous  waste  or  small  quantity 
generator  waste  will  comply  with  the 
revised  MSWLF  criteria.  The  statute 
also  requires  each  State  (or  Tribe)  to 
adopt  and  implement  a  permit  program 
not  later  than  18  months  after 
promulgation  of  EPA's  final  criteria 
(October  9, 1991). 

The  issue  of  whether  Tribes  should  be 
approved  to  administer  programs  under 
ROtA  Subtitle  D  is  about  to  be  proposed 
generically  as  part  of  the  State  and 
Tribal  Implementation  Rule  (STIR).  The 
Agency  is  seeking  comment  on  the  issue 
of  Tribal  permit  program  approval  as 
part  of  the  STIR  and  not  as  part  of 
today's  proposed  rule.  References  to 
potential  Tribal  approvals  in  today's 


proposed  rule  are  being  made  to  be 
consistent  with  the  SITR  proposal. 

The  Agency  beUeves  that  an  approved 
State  or  Tribal  permit  program  plays  an 
important  role  in  the  proper 
implementation  of  today's  rule  to  allow 
alternative  ground- water  monitoring 
requirements.  Approved  State  or  Tribal 
permit  programs  provide  opportunities 
for  public  participation  during  the 
permit  issuance  process,  at  which  time 
alternative  ground-water  monitoring 
procedures  would  be  considered. 

The  STIR  proposal  wall  establish 
adequacy  determination  requirements 
and  procedures  for  State  and  Tribal 
MSWLF  permit  programs,  including 
submission  of  an  MSWLF  permit 
program  appUcation.  The  statute, 
however,  does  not  require  that  the  STIR 
be  in  place  before  EPA  assesses  the 
adequacy  of  any  State  or  Tribal  program. 
In  fact,  while  the  EPA  has  not  yet 
promulgated  the  STIR,  the  Agency  has 
already  reviewed  and  approved  over  40 
State  programs. 

The  STIR  proposal  also  will  include 
procedures  for  submitting  revised 
applications  for  State  and  Tribal 
program  adequacy  determinations, 
should  a  State  or  Tribe  revise  its  permit 
program  after  it  has  been  deemed 
adequate.  Program  revision  may  be 
necessary  when  the  pertinent  Federal 
statutory  or  regulatory  authority  or 
relevant  guidance  changes,  or  when 
responsibility  for  the  State  or  Tribal 
program  is  shifted  within  the  lead 
agency  or  to  a  new  or  different  State  or 
Tribal  agency  or  agencies.  Final 
promulgation  of  today's  proposed 
changes  to  part  258  may  require  revision 
to  a  State's  or  Tribe's  permit  program 
apphcation,  as  well. 

The  statute  does  not  estabUsh  any 
mandatory  timeframes  for  revising 
approved  programs,  submitting  revised 
apphcations,  or  re-examining  adequacy 
determinations.  Schedules  for  States 
and  Tribes  to  submit  revised 
applications  to  the  Regional 
Administrator,  where  needed,  are  to  be 
negotiated  by  the  State  or  Tribal 
Director  and  the  Regional 
Administrator.  This  arrangement  should 
minimize  potential  disruption  to  on- 
going program  activities. 

States  and  Tribes  may  receive 
approval  of  their  permit  programs  prior 
to  the  final  promulgation  of  today's  rule 
and  later  elect  to  adopt  the  revised 
regulatory  language  regarding 
alternatives  to  ground-water  monitoring. 
These  States  and  Tribes  should  work 
with  their  respective  Regional  EPA 
offices  as  they  proceed  to  revise  their 
permit  programs. 
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VI.  Consideration  of  Issues  Related  to 
Environmental  Justice 

The  Agency  beUeves  that  this 
proposed  rule,  if  finahzed,  would  not 
have  a  disproportionately  high  and 
adverse  environmental  or  economic 
impact  on  any  minority  or  low-income 
group,  or  on  any  other  type  of  afiected 
community.  Rather,  the  Agency  behoves 
that  this  rulemaking  will  bring  the  cost 
of  ground-water  monitoring  to  an 
affordable  level  for  some  eligible 
commimities  that  otherwise  would  have 
to  bear  the  cost  of  full  ground-water 
monitoring  imder  40  CFR  part  258.  As 
a  result,  the  Agency  beUeves  that  this 
rule  will  enable  some  minority  and/or 
low-income  commimities  to  be  served 
by  a  local  landfill,  and  will  reduce  the 
potential  for  open  burning  and  illegal 
diunping.  Because  this  rule  would 
reduce  the  financial  impacts  of  ground- 
water monitoring,  such  communities 
may  be  able  to  allocate  some  funding  to 
other  priority  issues  affecting  their  local 
environments. 

Vn.  Impact  Analysis 

A.  Executive  Order  12866 

Under  Executive  Order  12866,  EPA 
must  determine  whether  a  regulatory 
action  is  significant.  A  significant 
regulatory  action  is  defined  by 
Executive  Order  12866  as  one  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  miUion  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  pubUc  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budfgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  rights  and 
obhgations  or  recipients  thereof;  or 

(4)  Raise  novel  legal  or  poUcy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Pursuant  to  the  terms  of  the  Executive 
Order,  it  has  been  determined  that  this 
rule  is  a  "significant  regulatory  action" 
because  it  raises  novel  legal  or  poficy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 
Changes  made  in  response  to  OMB 
suggestions  will  be  dociunented  in  the 
pubhc  record. 

The  Agency  estimated  the  annual 
effect  on  the  economy  by  comparing  the 
costs  of  alternatives  to  groimd-water 
monitoring  with  the  costs  of  full 
ground-water  monitoring.  The  Agency 


estimates  the  national  annual  costs  of 
baseline  ground-water  monitoring 
requirements  at  quahfying  small 
fiacihties  to  range  from  $7.2  milhon  to 
$26.6  milhon  per  year.  National  annual 
costs  of  the  lowest-cost  alternative  range 
from  $1.3  million  to  $4.4  million  per 
year,  resulting  in  a  $5.9  miUion  to  $22.2 
milhon  savings  over  baseline  groimd- 
water  monitoring  requirements.  Actual 
regulatory  savings  from  this  proposal 
are  Ukely  to  be  less  because  site-specific 
factors  and/or  State  regulatory  decisions 
may  preclude  the  use  of  the  lowest  cost 
alternative.  Because  appropriately 
selected  alternatives  to  ground-water 
monitoring  will  be  able  to  detect 
contamination,  the  Agency  anticipates 
that  there  will  be  no  decrease  in 
environmental  benefits  as  a  result  of  the 
proposed  rule.  The  full  cost  analysis 
may  be  found  in  the  docket  (F-95- 
AGAP-FFFFF)  to  this  rulemaking. 

For  estimating  costs  of  alternatives  to 
ground-water  monitoring,  the  Agency 
selected  several  alternatives  for  cost 
modeling  purposes.  These  alternatives 
include:  (A)  collection  and  analysis  of 
ground-water  samples  from  existing 
drinking  water/agricultural  wells  and 
springs;  (B)  collection  of  ground-water 
samples  from  monitoring  wells  and 
analysis  for  a  reduced  Ust  of 
constituents;  (C)  annual  sampling  and 
analysis  of  geologic  (sofid/Uquid) 
materials  from  the  unsaturated  zone;  (D) 
collection  and  analysis  of  soil  gas 
samples  from  the  unsaturated  zone;  (E) 
performing  an  electrical  resistivity 
survey,  and;  (F)  installing  moisture- 
detection  gypsum  blocks. 

The  lowest  cost  alternative  differed 
depending  on  the  size  and  the 
remaining  Ufe  of  the  landfill.  In  most 
cases,  the  lowest-cost  alternatives 
involved  unsaturated  zone  monitoring 
techniques.  It  is  also  important  to  note 
that  for  this  analysis  the  Agency 
assumed  that  no  contamination 
occurred  or  was  detected.  If 
contamination  is  detected,  further 
analysis  is  required  and  the  cost  savings 
over  baseline  ground-water  monitoring 
requirements  would  be  reduced,  or  even 
eliminated. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601  et  seq.)  requires  an  agency  to 
prepare,  and  make  available  for  pubhc 
comment,  a  regulatory  flexibihty 
analysis  that  describes  the  impact  of  a 
proposed  or  final  rule  on  small  entities 
(i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibihty 
analysis  is  required  if  the  head  of  an 
agency  certifies  the  rule  will  not  have 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  proposed  amendment  to  40  CFR 
part  258  would  reduce  the  regulatory 
burdens  of  the  part  258  criteria,  thereby 
imposing  no  additional  economic 
impact  to  small  entities.  Therefore,  in 
accordance  with  5  U.S.C.  605(b),  I 
hereby  certify  that  this  rule,  if 
promulgated,  will  not  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities  (as 
defined  by  the  Regulatory  Flexibihty 
Act). 

C.  Paperwork  Reduction  Act 

The  Agency  has  determined  that  there 
are  two  reporting  requirements 
associated  with  today's  proposed  rule. 
Under  this  proposal,  MSWLF  owners/ 
operators  subject  to  these  provisions  are 
required  to  report  to  the  Directors  of 
approved  States  and  Tribes:  (a)  the 
nature  and  extent  of  any  contamination 
detected,  and  (b)  proposed  corrective 
measures  to  prevent  further 
contamination  or  to  remediate 
contamination.  These  reporting 
requirements  will  not  cause  any 
additional  burden  over  existing  similar 
requirements  of  40  CFR  peirt  258;  they 
are  merely  different  because  they  are 
generated  by  alternative  monitoring 
programs.  TTiese  requirements  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq. 

D.  Executive  Order  12875 

Under  Executive  Order  12875.  Federal 
agencies  are  charged  with  enhancing 
intergovemmentd  partnerships  by 
fillowing  State  and  local  governments 
the  flexibihty  to  design  solutions  to 
problems  the  citizenry  is  facing. 
Executive  Order  12875  calls  on  Federal 
agencies  to  either  pay  the  direct  costs  of 
complying  with  Federal  mandates  or  to 
consult  with  representatives  of  State, 
local,  or  tribal  govenunents  prior  to 
formal  promulgation  of  the  requirement. 
The  executive  order  also  relates  to 
increasing  flexibihty  for  State,  Tribal, 
and  local  governments  through  waivers. 

For  this  rulemaking,  the  Agency  met 
with  representatives  of  State  and  local 
governments,  and  other  members  of  the 
regulated  community,  to  provide  them 
with  an  opportunity  to  present  the 
Agency  wth  information  regarding  the 
costs  of  monitoring  ground  water  at 
quahfying  small  MSWLFs,  and  on  any 
cost-effective  alternatives  to  fidl  part 
258  ground-water  monitoring 
requirements.  The  extent  of  the 
Agency's  consultation  with  affected 
parties  is  discussed  earUer  in  this 
preamble.  Through  this  consultation 
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with  State  and  local  governments  and 
members  of  the  regulated  community, 
the  Agency  believes  that  it  has  complied 
yfrith  the  requirements  of  Executive 
Order  12875,  and  that  this  proposed 
rule  will  not  lead  to  an  unfunded 
Federal  mandate.  In  fact,  this  proposal 
is  expressly  designed  to  increase  the 
flexibility  available  to  approved  States 
and  Tribes. 

E.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  statement  to  accompany  any 
rule  where  the  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  will 
be  $100  million  or  more  in  any  one  yeeir. 
Under  Section  205.  EPA  must  select  the 
most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  impacted  by  the  rule. 

EPA  has  determined  that  this  rule 
does  not  include  a  Federal  mandate  that 
may  result  in  estimated  costs  of  $100 
milhon  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector. 

List  of  Subjects  in  40  CFR  Part  258 

Environmental  protection.  Reporting 
and  recordkeeping  requirements,  Waste 
treatment  and  disposal. 

Dated:  August  3,  1995. 
Carol  M.  BroiviMr, 

Administiator. 

For  reasons  set  out  in  the  preamble, 
part  258  of  title  40  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PAFTT  258— CRITERIA  FOR  MUNICIPAL 
SOLID  WASTE  LANDFILLS 

1.  The  authority  citation  for  part  258 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6907(a)(3).  6912(a). 
6944(a)  and  6949a(c);  33  U.S.C.  1345  (d)  and 
(e). 

2.  Section  258.1  is  amended  by 
revising  paragraphs  (d)(3)  and  (e)(4)  to 
read  as  follows: 

f  258.1    Purpose,  scope,  and  applicability. 

«        •        •        •        • 

(d)*  •  * 

(3)  MSWLF  units  that  meet  the 
conditions  of  paragraph  {f)(l)  of  this 
section  and  receive  waste  after  October 
9, 1991  but  stop  receiving  waste  before 
October  9. 1997,  are  exempt  from  all  the 


requirements  of  this  part  258.  except  the 
final  cover  requirement  specified  in 
§  258.60(a).  The  final  cover  must  be 
installed  by  October  9. 1998.  Owners  or 
operators  of  MSWLF  units  described  in 
this  paragraph  that  fail  to  complete 
cover  installation  by  October  9. 1998 
will  be  subject  to  all  the  requirements  of 
this  part  258.  unless  otherwise 
specified. 

*  •        •        *        • 

(e)*  *  * 

(4)  For  a  MSWLF  unit  that  meets  the 
conditions  for  the  exemption  in 
paragraph  (f)(1)  of  this  section,  the 
comphance  date  for  all  applicable 
requirements  of  part  258,  unless 
otherwise  specified,  is  October  9, 1997. 
***** 

3.  Section  258.2  is  amended  by 
revising  the  definition  of  a  "new 
MSWLF  unit"  to  read  as  follows: 

§25&2    Definitions. 

*  •        *        *        • 

New  MSWLF  unit  means  any 
municipal  sohd  waste  landfill  unit  that 
has  not  received  waste  prior  to  October 
9. 1993.  or  prior  to  October  9. 1997  if 
the  MSWLF  unit  meets  the  conditions  of 
§  258.1(f)(1). 
***** 

4.  Section  258.50  is  amended  by 
revising  paragraphs  (a)  and  (e)  sind  by 
adding  paragraph  (i)  to  read  as  follows: 

§258.50    Applicability. 

(a)  The  requirements  in  this  subpart 
apply  to  MSWLF  units,  except  as 
provided  in  paragraphs  (b)  and  (i)  of  this 
section. 
***** 

(e)  Owners  and  operators  of  all 
MSWLF  units  that  meet  the  conditions 
of  §  258.1(f)(1)  must  comply  wdth  all 
apphcable  ground-water  monitoring 
requirements  of  this  part  by  October  9, 
1997. 
***** 

(i)  Directors  of  approved  States  and 
Tribes  may  allow  any  MSWLF  unit 
meeting  the  criteria  estabhshed  by 
§  258.1(f)(1)  to  use  alternatives  to  the 
ground-water  monitoring  system 
prescribed  in  §§  258.51  through  258.55 
so  long  as  the  alternatives  will  detect 
and.  if  necessary,  assess  the  nature  or 
extent  of  contamination  from  the 
MSWLF  unit  on  a  site-specific  basis;  or 
establish  and  use,  on  a  site-specific 
basis,  an  alternative  hst  of  indicator 
parameters  for  some  or  all  of  the 
constituents  hsted  in  Appendix  I  to  part 
258.  Alternative  indicator  parameters 
approved  by  the  Director  of  an  approved 
State  or  Tribe  under  this  section  must 
ensure  detection  of  contamination  fit>m 
the  MSWLF  unit. 


(1)  If  contamination  is  detected 
through  the  use  of  any  alternative  to  the 
ground-water  monitoring  system 
prescribed  in  §§  258.51  through  258.55, 
the  MSWLF  unit  owner  or  operator 
must  perform  expanded  monitoring  to 
determine  whether  the  detected 
contamination  is  an  actual  release  from 
the  MSWLF  unit  and.  if  so,  to  determine 
the  nature  and  extent  of  the 
contamination.  The  Director  of  the 
approved  State  or  Tribe  shall  estabhsh 

a  schedule  for  the  MSWLF  unit  owner 
or  operator  to  submit  results  from 
expanded  monitoring  in  a  maimer  that 
ensures  protection  of  human  health  and 
the  environment. 

(i)  If  expanded  monitoring  indicates 
that  contamination  from  the  MSWLF 
unit  has  reached  the  saturated  zone,  the 
owner  or  operator  must  install  ground- 
water monitoring  wells  and  sample 
these  wells  in  accordance  with 
§§258.51  through  258.55. 

(ii)  If  expanded  monitoring  indicates 
that  contamination  from  the  MSWLF 
unit  is  present  in  the  unsaturated  zone 
or  on  the  surface,  the  Director  of  an 
approved  State  or  Tribe  shall  establish 
a  schedule  for  the  owner  or  operator  to 
submit  a  description  of  any  necessary 
corrective  measures.  The  schedule  shall 
ensure  corrective  measures,  where 
necessary,  are  undertaken  in  a  timely 
manner  that  protects  human  health  and 
the  environment.  The  proposed 
corrective  measures  are  subject  to 
revision  and  approval  by  the  Director  of 
the  approved  State  or  Tribe.  The  owner 
or  operator  must  implement  the 
corrective  measures  according  to  a 
schedule  estabhshed  by  the  Director  of 
the  approved  State  or  Tribe. 

(2)  When  considering  whether  to 
allow  alternatives  to  a  ground-water 
monitoring  system  prescribed  in 

§§  258.51  through  258.55,  including 
alternative  indicator  parameters,  the 
Director  of  an  approved  State  or  Tribe 
shall  consider  at  least  the  following 
factors: 

(i)  The  geological  and  hydrogeological 
characteristics  of  the  site; 

(ii)  The  impact  of  manmade  and 
natural  features  on  the  effectiveness  of 
an  alternative  technology; 

(iii)  Climatic  factors  that  may 
influence  the  selection,  use.  and 
rehability  of  alternative  ground-water 
monitoring  procedures;  and 

(iv)  The  effectiveness  of  indicator 
parameters  in  detecting  a  release. 

(3)  The  Director  of  an  approved  State 
or  Tribe  can  require  an  owner  or 
operator  to  comply  with  the 
requirements  of  §§  258.51  through 
258.55,  where  it  is  determined  by  the 
Director  that  using  alternatives  to 
ground-water  monitoring  approved 


40812  Federal  Register  /  Vol.  60,  No.  154  /  Thursday.  August  10,  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60,  No.  154  /  Thursday,  August  10,  1995  /  Proposed  Rules  40813 


under  this  subsection  are  inadequate  to 
detect  contamination  and,  if  necessary, 
to  assess  the  nature  and  extent  of 
contamination. 

[FR  Doc.  95-19666  Filed  8-9-95;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  Na  93-246;  RM-8316] 

Radio  Broadcasting  Servicas; 
Haynavllla,  AL 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  dismissal. 

SUMMARY:  This  dociunent  dismisses  a 
petition  filed  by  R.  J.  Miller,  requesting 
the  allotment  of  FM  Channel  300A  to 
Hayneville,  Alabama,  as  that 
community's  first  local  aural 
transmission  service,  based  upon  the 
petitioner's  withdrawal  of  interest,  and 
the  absence  of  any  other  acceptable 
expression  in  piusuing  the  allotment 
request  in  response  to  the  Notice.  See  58 
FR  50313,  September  27, 1993.  With 
this  action,  this  proceeding  is 
terminated. 

ADDRESSES:  Federal  Commimications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-245, 
adopted  July  26, 1995,  and  released 
August  4, 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC."  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW.,  Suite  140,  Washington,  IX: 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Andrew  J.  Rhodes, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
[FR  Doc  95-19753  FUed  8-9-95;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  95-128,  RM-8672I 

Radio  Broadcasting  Services; 
Carthage,  IL 

AGENCY:  Federal  Commimications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  dociunent  requests 
comments  on  a  petition  filed  by  Sharon 
K.  Bryan,  requesting  the  allotment  of 
Channel  230A  to  Carthage,  Illinois,  as 
that  community's  second  local  FM 
service.  Channel  230A  can  be  allotted  to 
Carthage  in  compHance  with  the 
Commission's  tniniTniim  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  Channel  230A  at 
Carthage  are  North  Latitude  40-24-48 
and  West  Longitude  91-08-00. 
DATES:  Comments  must  be  filed  on  or 
before  September  25. 1995,  and  reply 
comments  on  or  before  October  10, 
1995. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  John  S.  Neely.  Miller  & 
Miller,  P.C.  P.O.  Box  33003, 
Washington,  DC  20033,  (Attorney  for 
Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
95-128,  adopted  July  28, 1995,  and 
released  August  4, 1995.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  bom  the  Commission's 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800, 1919  M  Street,  NW.,  Room  246,  or 
2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibihty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 


JMI 


See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Commtmications  Commission. 
Andrew  J.  Rhodes, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
(FR  Doc.  95-19750  Filed  8-9-95;  8:45  ami 
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47  CFR  Part  73 

{MM  DockM  No.  95-1 29,  RM-8673] 

Radio  Broadcasting  Services; 
Colchester,  IL 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Sharon 
K.  Bryan,  requesting  the  allotment  of 
Channel  281A  to  Colchester,  IlHnois,  as 
that  community's  first  local  FM  service. 
Channel  281A  can  be  allotted  to 
Colchester  in  compUance  with  the 
Commission's  minimum  distance 
separation  requirements,  with  a  site 
restriction  of  12.2  kilometers  (7.6  miles) 
northwest  of  the  community,  in  order  to 
avoid  a  short-spacing  to  the  licensed  site 
of  Station  WMOS  (FM),  Channel  280A, 
Quincy,  Illinois.  The  coordinates  for 
Channel  281A  at  Colchester  are  North 
Latitude  40-31-26  and  West  Longitude 
90-51-08. 

DATES:  Comments  must  be  filed  on  or 
before  September  25, 1995,  and  reply 
comments  on  or  before  October  10, 
1995. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  John  S.  Neely,  Miller  & 
Miller,  P.C,  P.O.  Box  33003, 
Washington,  DC  20033,  (Attorney  for 
Petitioner).  ^ 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
95-129,  adopted  July  28, 1995,  and 
released  August  4, 1995.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M   ^ 


Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800, 1919  M  Street,  NW.,  Room  246,  or 
2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubfic  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Conunission. 
Andrew  J.  Rhodes, 

Acting  Chief,  Allocations  Branch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

IFR  Doc.  95-19752  Filed  8-9-95;  8:45  am) 
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47  CFR  Part  73 

{MM  Docket  No.  95-130.  RM-8674] 

Radio  Broadcasting  Services; 
Taylorvllle,  IL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Miller 
Communications,  Inc.,  requesting  the 
allotment  of  Channel  24  7 A  to 
Taylorville,  Illinois,  as  that 
community's  third  local  FM  service. 
Channel  247A  can  be  allotted  to 
Taylorville  in  compUance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  7.9  kilometers  (4.9  miles) 
south,  in  order  to  avoid  a  short-spacing 
to  Station  WHMS(FM),  Channel  248B, 
Champaign,  Illinois.  The  coordinates  for 
Channel  247A  at  Taylorville,  Illinois, 
are  North  Latitude  39-28-44  and  West 
Longitude  89-18-36. 
DATES:  Comments  must  be  filed  on  or 
before  September  25, 1995,  and  reply 
comments  on  or  before  October  10, 
1995. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  E)C  20554.  In 


addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  John  F.  GarzigUa,  Pepper  & 
Corazzini,  1776  K  Street,  NW., 
Washington,  DC  20006,  (Attorney  for 
Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
95-130,  adopted  July  28, 1995,  and 
released  August  4, 1995.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  Inc., .(202)  857- 
3800, 1919  M  Street,  NW.,  Room  246,  or 
2100  M  Street,  NW.,  Suite  140,    .^ 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibihty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
paAe  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Andrew  J.  Rhodes, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  95-19755  Filed  8-9-95;  8:45  am) 
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47  CFR  Part  73 

{MM  Doclcst  No.  95-125,  RM-8670] 

Radio  Broadcasting  Services;  Saint 
Joseph,  mt 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Saint 
John's  University  seeking  the  allotment 
of  Channel  260A  at  Saint  Joseph, 


Minnesota.  Channel  260A  can  be 
allotted  to  Saint  Joseph  at  coordinates 
45-31-24  and  94-18-48.  There  is  a  site 
restriction  4.6  kilometers  (2.9  miles) 
south  of  the  community. 

DATES:  Comments  must  be  filed  on  or 
before  September  25, 1995,  and  reply 
comments  on  or  before  October  10, 
1995. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Richard 
J.  Bodorff,  Todd  M.  Stansbury,  Wiley, 
Rein  &  Fielding,  1776  K  Street,  NW., 
Washington,  DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
95-125,  adopted  July  24. 1995,  and 
released  August  4, 1995.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washhigton, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Lie,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Conunission. 
Andrew  J.  Rhodes, 

Acting  Chief,  Allocations  Branch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

(FR  Doc.  95-19754  Filed  8-9-95;  8:45  am] 
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47CFRPait73 

[MM  Dodwt  No.  95-02;  DA  95-1711] 

R«vi«w  Of  the  Commission's 
Regulations  Governing  Programming 
Practices  of  Broadcast  Television 
Networlts  and  Affiiiales 

AQENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  The  Commission  granted  a 
30-day  extension  of  time  to  file 
comments  and  reply  comments  in  the 
above  proceeding  in  response  to  a 
request  filed  by  tfie  Network  Affiliated 
Stations  Alliance  for  a  60-day  extension. 
The  rulemaking  seeks  comment  on  five 
Commission  rules  governing 
programming  practices  between 
networks  and  their  affiliates.  See  Notice 
of  Proposed  Rule  Making  in  MM  Docket 
No.  95-92.  FCC  95-254  (released  Jime 
15, 1995),  60  FR  35369  (July  7, 1995). 
DATES:  Comments  are  now  due  on 
September  28, 1995;  reply  comments  are 
due  October  27, 1995. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jane  Hinckley  Halprin  ((202)  776-1653) 
or  Robert  Kieschnick  ((202)  73»-0764). 

SUPPLEMENTARY  INFORMATKM: 

Order  Granting  Extension  of  Time 

Adopted:  August  2, 1995. 
Released:  August  3, 1995. 

1.  On  JAne  15. 1995,  the  Commission 
initiated  a  rulemaking  proceeding 
reexamining  the  Commission's  rules 
governing  programming  practices  of 
networks  and  their  affiUates — 
specifically  the  right  to  reject  rule,  the 
time  option  rule,  the  exclusive 
affiUation  rule,  the  dual  network  rule 
and  the  network  territorial  exclusivity 
rule.  Notice  of  Proposed  Rule  Making  in 
MM  Docket  No.  95-92.  FCC  95-254 
(released  June  15, 1995),  60  FR  35369 
(July  7, 1995).  Comments  were  due 
August  28, 1995,  and  reply  comments 
were  due  September  27, 1955. 

2.  On  July  17, 1995,  the  Network 
Affihated  Stations  Alliance  (NASA) 
filed  a  motion  seeking  a  60-day 
extension  of  time  to  file  comments  and 
reply  comments.  NASA  contends  that 
additional  time  is  necessary  to  compile 
the  substantial  economic  data  required 
to  properly  assess  the  rules  at  issue. 
Further,  NASA  submits  that  given  the 
length  of  time  these  rules  have  been  in 
place  and  the  breadth  of  the  proposals 
in  the  Notice,  an  extension  of  60  days 
is  reasonable. 


3.  As  set  forth  in  §  1.46  of  the 
Commission's  rules.  47  CFR  1.46,  it  is 
our  policy  that  extensions  of  time  for 
filing  comments  in  rulemaking 
proceedings  shall  not  be  routinely 
granted.  We  do  not  agree  that  a  60-day 
extension  is  warranted  in  this  case.  We 
are  persuaded  by  petitioner,  however, 
that  some  extension  of  time  is  necessary 
to  enable  parties  to  carefully  compile  a 
complete  record  regarding  the  complex 
issues  raised  in  this  proceeding.  We  will 
therefore  extend  the  comment  and  reply 
comment  deadlines  by  30  days. 

4.  Accordingly,  it  is  ordered  that  the 
Motion  for  Extension  of  Time  filed  in 
MM  Docket  No.  95-92  by  the  Network 
Affiliated  Stations  Alliance  is  granted  to 
the  extent  indicated  above. 

5.  It  is  further  ordered  that  the  time 
for  filing  comments  in  the  above- 
captioned  proceeding  is  extended  to 
September  28. 1995,  and  the  time  for 
filing  reply  comments  is  extended  to 
October  27. 1995. 

6.  This  action  is  taken  pursuant  to 
authority  found  in  sections  4(i)  and 
303  (r)  of  the  Communications  Act  of 
1934.  as  amended.  47  U.S.C.  154(i)  and 
303(r),  and  §§  0.204(b),  0.283,  and  1.45 
of  the  Commission's  rules,  47  CFR 
0.204(b).  0.283.  and  1.45. 

Federal  Communications  Commission. 

Roy  T.  Stewart. 

Chief,  Mass  Media  Bureau. 

[FR  Doc.  95-19703  Filed  8-9-95;  8:45  am) 

BtLUNQ  cooe  CTia-OI-lt 


47  CFR  Part  73 

[MM  Docfcat  No.  95-126,  RM-8671] 

Radio  Broadcasting  Services; 
Denison-Sherman,  Paris,  Jaclisboro, 
TX.  and  Rtedili,  OK 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Himt 
Broadcasting,  Inc.,  Ucensee  of  Station 
KDVE(FM),  Channel  269C3,  Denison- 
Sherman,  Texas,  seeking  the 
substitution  of  Chaimel  269C1  for 
Channel  269C3  and  modification  of  its 
license  to  specify  the  higher  powered 
channel.  To  accommodate  the  allotment 
of  Chaimel  269C3  at  Denison-Sherman,^ 
we  also  propose  to  substitute  Channel 
282C2  for  Channel  270C2  at  Paris. 
Texas,  and  the  modification  of  Station 
KBUS(FM)'s  license;  the  substitution  of 
Channel  273A  for  Channel  272A  at 
Madill,  Oklahoma,  and  the  modification 
of  Station  KMAD(FM)'s  Ucense;  and  the 
substitution  of  Channel  252A  for 


Channel  269A  as  well  as,  a  change  of 
site  for  Station  KAIH(FM  at  Jacksboro. 
Texas,  and  modification  of  Station 
KAIH(FM)  construction  permit 
accordingly.  See  Supplemental 
Information,  infra. 

DATES:  Comments  must  be  filed  on  or 
before  September  25, 1995,  and  reply 
comments  on  or  before  October  10, 
1995. 

ADDRESSES:  Federal  Commimications 
Commission.  Washington.  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Joseph  P.  Benkert.  1610 
Wynkoop  Street.  Suite  200.  nienver, 
Colorado  80202-1196  (Cotmsel  for 
Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Mass  Media  Biueau.  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
,  adopted  July  25. 1995.  and  released 
August  4. 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  dtiring  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239).  1919  M  Street.  NW., 
Washington.  DC  "Hie  complete  text  of 
this  decision  may  also  be  purchased 
fiom  the  Commission's  copy  contractor. 
ITS.  Inc..  (202)  857-3800.  2100  M 
Street.  NW..  Suite  140.  Washington.  DC 
20037. 

Channels  269C1.  282C2,  252A,  and 
2  73  A  can  be  allotted  to  Denison- 
Sherman,  Paris.  Jacksboro,  Texas,  and 
Madill,  Oklahoma,  in  compUance  with 
the  Commission's  minimum  distance 
separation  requirements.  Channel  269C1 
can  be  allotted  to  Denison-Sherman 
without  the  imposition  of  a  site 
restriction.  The  coordinates  for  Channel 
269C1  at  Denison-Sherman  are  33—41- 
39  and  96-34-38.  The  coordinates  for 
Channel  252A  at  Jacksboro,  Texas,  are 
33-14-26  and  98-11-16.  The 
coordinates  for  Channel  282C2  at  Paris, 
Texas,  are  33-45-04  and  95-24-51.  The 
coordinates  for  Channel  2  73 A  at  Madill, 
Oklahoma,  are  34-06-24  and  96-46-30. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  bom  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 
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For  information  regarding  proper 
filing  procediues  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in '47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Douglas  W.Webbink. 

Chief,  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

[FR  Doc.  95-19741  Filed  8-9-95;  8:45  am] 

BIUJNQCOOE  •712-ei-F 


DEPARTMENT  OF  COiMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Chapter  Vi 
p.D.  071095A] 

South  Atlantic  Fishery  Management 
Council;  Postponement  of  Public 
Hearings 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Postponement  of  public 

hearings. 

SUMMARY:  On  July  19, 1995,  the  South 
Atlantic  Fishery  Management  Council 
(Cotmcil)  proposed  to  hold  pubUc 
hearings  to  soUcit  comments  on 
management  measiues  for  a  new  Fishery 
Management  Plan  for  Golden  Crab 
(FMP).  Due  to  inclement  weather  from 
Hurricane  "Erin,"  the  hearings  in  the 
Florida  area  had  to  be  cancelled  and 
rescheduled. 

DATES:  Written  comments  regarding  the 
issues  being  discussed  at  the 
rescheduled  hearings  will  be  accepted 
through  August  18, 1995. 

The  hearings  are  rescheduled  as 
follows: 

1.  Tuesday.  August  15, 1995,  7:00 
p.m..  Cocoa  Beach,  FL; 

2.  Wednesday,  August  16, 1995.  7:00 
p.m..  Fort  Lauderdale.  FL;  and 

3.  Thursday.  August  17. 1995.  7:00 
p.m..  Marathon.  FL. 

ADDRESSES:  To  send  comments,  and  to 
request  copies  of  pubUc  hearing 
dociunents,  write  to:  Robert  K.  Mahood. 
Executive  Director.  South  Atlantic 
Fishery  Management  Council.  One 
Southpark  Circle.  Suite  306.  Charleston, 
SC  29407-4699.  The  hearings  will  be 
held  at  the  following  locations: 

1.  Cocoa  Beach — Holiday  Inn,  1300  N. 
Atlantic  Avenue,  Cocoa  Beach,  FL 
32931;  telephone  (407)  783-2271; 

2,  Fort  Lauderdale — Sheraton  Design 
Center  Hotel,  1825  Griffin  Road,  Dania, 


FL  33004;  telephone  (305)  920-3500; 
and 

3.  Marathon — Hawk's  Cay  Resort, 
MM61.  Duck  Key.  FL  33050;  telephone 
(305) 743-7000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  K.  Mahood.  (803)  571-4366;  Fax: 
(803)  769-4520. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
the  pubUc  hearings  on  golden  crab  was 
pubUshed  in  the  Federal  Register  on 
July  19. 1995  (60  FR  37044).  The 
hearings  in  the  Florida  area  were 
scheduled  for  August  1.2,  and  3,  but 
were  cancelled  due  to  hiuricane  Erin. 
The  hearing  in  Charleston,  SC,  will 
remain  as  originally  scheduled  on 
August  7, 1995.  The  Council  is  also 
informing  persons  of  the  rescheduling 
via  news  releases  distributed  through 
the  local  media. 

The  Coiuicil  hearings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxihtuy  aids 
should  be  directed  to  the  Coimdl  office 
by  July  18,  1995  (see  ADDRESSES). 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  4, 1995. 
Richard  W.  Sunli. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  95-19705  Filed  8-9-95;  8:45  am) 
ULUNG  CODE  3510-22-F 


50  CFR  Part  646 
P.D.  072895E] 

The  Snapper-Grouper  Fishery  and 
other  Finfish  Fisheries  of  the  South 
Atlantic;  Public  Scoping  Meetings 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  scoping 
meetings. 

SUMMARY:  The  South  Atlantic  Fishery 
Management  Coimcil  (Coimcil)  is 
holding  public  scoping  meetings  to 
solicit  comments  on:  The  sale  of  fish  (all 
species)  caught  under  the  recreational 
bag  limits  established  by  the  Council's 
fishery  management  plans  (FMPs);  and 
on  the  issue  of  recreational  catch  and 
the  commercial  bycatch  of  wreckfish 
under  the  FMP  for  the  Snapper-Grouper 
Fishery  of  the  South  Atlantic.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
additional  information  on  the  scoping 
meetings. 

DATES:  The  pubUc  scoping  meetings  are 
scheduled  to  begin  at  6:30  p.m.  on 


Monday.  August  21. 1995.  in 
Charleston,  SC. 

ADDRESSES:  The  pubUc  scoping 
meetings  will  be  held  in  conjunction 
with  the  South  Atlantic  Coimcil  public 
meetings  at  the  Town  and  Country  Inn, 
2008  Savannah  Highway,  Charleston, 
SC  29407;  telephone  (1-800) 334-6660. 

Requests  for  copies  of  pubUc  scoping 
dociunents  should  be  sent  to  the 
Council  at  the  following  address:  South 
Atlantic  Fishery  Management  Council, 
One  Southpark  Circle.  Suite  306. 
Charleston,  SC  29407-4699. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  K.  Mahood.  Council  Executive 
Director;  telephone:  (803)  571-4366;  fax: 
(803)  769-4520. 

SUPPLEMENTARY  INFORMATION:  A  pubUc 
scoping  meeting  will  be  held  to  soUcit 
comments  on  the  sale  of  fish  caught 
under  the  recreational  bag  limit  (all 
species).  The  Council  has  considered 
this  issue  on  numerous  occasions  over 
the  past  several  years,  and  both 
commercial'and  recreational  fishermen 
have  expressed  concerns  about  this 
matter.  Currently,  all  of  the  Council's 
FMPs  allow  for  the  sale  of  fish  taken 
under  a  legd  bag  limit.  The  issue 
regarding  the  sale  of  fish  caught  under 
bag  Umits  involves  several 
considerations  including:  (1)  The 
definitions  of  recreational  and 
commercial  fishermen;  (2)  the  ethical 
question  of  a  "recreational"  fisherman 
selling  his  catch;  and  (3)  the  impacts  of 
selling  fish  caught  under  an  FN^- 
estabhshed  bag  limit  on  an  FMP- 
established  commercial  quota  for  the 
same  species.  The  Council  will  consider 
prohibiting  the  sale  of  fish  by 
recreational  anglers.  The  Council  is 
inviting  and  will  consider  the  views  of 
recreational  and  commercial  fishermen 
and  other  interested  persons  on  this 
matter  prior  to  taking  any  formal  and 
final  action;  the  Coimcil  is  particularly 
interested  in  hearing  about  the  possible 
impacts  of  prohibiting  the  sale  of 
recreationally-caught  fish. 

The  Council  will  also  hold  a  pubUc 
scoping  meeting  to  solicit  comments  on 
wreckfish  caught  by  recreational 
fishermen  and  on  the  commercial 
bycatch  of  wreckfish  outside  of  the 
Blake  Plateau.  Amendments  3  and  4  to 
the  FMP  for  the  Snapper-Grouper 
Fishery  of  the  South  Atlantic  (Snapper- 
Grouper  FMP)  estabUshed  a 
management  program  for  wreckfish  in 
the  South  Atlantic  region.  A  regulatory 
adjustment  framework  measure  was  also 
included  in  the  Snapper-Grouper  FMP 
allowing  the  Council  to  set  total 
allowable  catch  (TAG)  each  year  and  at 
the  same  time  consider  other 
management  changes  or  options. 
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Amendment  5  to  the  Snapper-Grouper 
FMP  established  an  individual 
transferable  quota  (ITQ)  system  in  the 
wreckfish  fishery  that  allows  only  ITQ 
shareholders  to  land  and  sell  wreckfish, 
and  allows  only  permitted  dealers  to 
handle  wreckfish  and  to  buy  wreckfish 
from  ITQ  shareholders.  Recently, 
reports  indicate  that  wreckfish  is  being 
caught  by  recreational  fishermen  fishing 
primarily  for  red  grouper  off  Key  West, 
FL.  Also,  commercial  snapper-grouper 
fishermen,  especially  off  south  Florida, 
are  experiencing  occasional  wreckfish 
bycatch.  These  reports  do  not  indicate 
frequency  or  poundage  of  catches,  how 
the  catches  are  being  disposed  of,  that 
the  catches  are  of  significant  quantities 
or  the  frequency  of  Uiese  occiurences. 

The  Council  is  considering  the 
following  management  options  for 
regulating  this  fishery:  (1)  No  action 
(i.e.,  continue  to  prohibit  the  taking  or 
landing  of  wreckfish  in  the  South 
Atlantic  region  except  by  individual 
transferable  quota  (TTQ)  shareholders; 
(2)  set  a  recreational  bag  limit  of  1  or  2 
fish  per  fisherman  per  trip;  (3)  set  a 


recreational  bag  limit  of  1  or  2  fish  per 
boat  per  trip;  (4)  set  a  recreational  hag 
limit  of  1  or  2  fish  per  boat  per  day;  (5) 
set  an  imdetermined  recreational  bag 
limit;  (6)  set  a  bag  limit  of  1  or  2  fish 
per  boat  per  trip  for  commercial 
fishermen  in  the  South  Atlantic  region 
who  are  not  wreckfish  ITQ 
shareholders;  (7)  set  a  bag  limit  of  1  or 
2  fish  per  boat  per  day  for  commercial 
fishermen  in  the  South  Atlantic  region 
who  are  not  wreckfish  ITQ 
shareholders;  (8)  set  a  bag  limit  of  1  or 
2  fish  per  boat  per  trip  for  commercial 
fishermen  in  the  south  Florida  area  who 
are  not  wreckfish  ITQ  shareholders;  (9) 
set  a  bag  limit  of  1  to  2  fish  per  boat  per 
day  for  commercial  fishermen  in  the 
south  Florida  area  who  are  not 
wreckfish  ITQ  shareholders;  (10)  allow 
for  an  undetermined  commercial  bag 
limit  in  the  5>outh  Atiantic  region;  and 
(11)  allow  for  an  imdetermined 
commercial  bag  limit  only  in  the  South 
Florida  area. 

Written  public  comments  on  the 
subjects  of  the  scoping  meetings, 
including  any  Council  scoping 


doaunents  made  available  to  the  public, 
may  be  submitted  to  the  Council  from 
the  time  of  the  scoping  meetings  until 
such  time  as  the  Council  has  prepared 
appropriate  and  related  pubUc  hearing 
dociunents  that  are  available  for  public 
comment  For  copies  of  the  pubUc 
scoping  documents  (see  ADDRESSES). 

These  meetings  are  physically 
accessible  to  people  with  disabiUties. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Council  office 
by  Jime  16. 1995. 

For  special  accommodations 
regarding  the  meetings  and  hearing, 
contact  the  Council  (see  ADDRESSES). 

Authority:  16  U.S.Q  1801  et  seq. 
Dated;  August  3, 1995. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  95-19701  Filed  8-9-95;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  mies  that  are  appllcabie  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Fuzzy  Bighorn  EIS;  Clearwater 
National  Forest,  Orofino,  Idaho 

agency:  Forest  Service,  USDA. 

ACTION:  Revised  Notice,  Intent  to 
prepare  an  Environmental  Impact 
Statement. 

SUMMARY:  The  original  Notice  of  Intent 
was  pubUshed  in  the  Federal  Register 
on  J\Ily  28, 1989  on  page  31353.  A 
Revised  Notice  was  submitted  on  July 
17, 1991.  This  revision  references  the 
Revised  Notice  of  1991.  Changes  to  that 
Revision  are  as  follows:  The  analysis 
area  no  longer  includes  Bighorn  Creek 
or  Weitas  Creek  drainages,  nor  is  it  6600 
acres  as  described  on  page  1  and  page 
3  of  that  Revision.  The  analysis  area  still 
encompasses  Orogrande  Creek,  but  in  its 
entirety,  instead  of  just  a  portion,  and 
now  totals  approximately  57,000  acres. 

Also,  on  page  7  of  that  Revision  it 
states  that  the  Final  EIS  is  expected  to 
be  released  March  30, 1992.  That  has 
changed.  The  Final  EIS  is  now  expected 
to  be  released  September  30, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Lilly,  Fuzzy  Bighorn 
Interdisciplinary  Team  Leader,  or 
Douglas  Gober,  EMstrict  Ranger,  Pierce 
Ranger  District,  Clearwater  National 
Forest,  Rt.  2,  Box  191.  Kamiah,  ID 
83536,  (208)  935-2513.  The  Responsible 
Official  is  the  Forest  Supervisor  of  the 
dearwater  National  Forest. 

Dated:  July  27, 1995. 
James  Caswell, 

Forest  Supervisor,  Clearwater  National  Forest. 
(FR  Doc.  95-19806  Filed  8-9-95;  8:45  am] 
BILLINQ  CODE  3410-11-M 


Draft  Revised  Rio  Grande  National 
Forest  Land  and  Resource 
Management  Plan  and  Environmental 
Impact  Statement 

AGENCY:  Forest  Service,  USDA. 

ACTION:  PubUcation  of  the  Draft  Revised 
Rio  Grande  National  Forest  Land  and 
Resource  Management  Plan  and 
Environmental  Impact  Statement. 

SUMMARY:  The  Proposed  Revised  Land 
and  Resource  Management  Plan  and 
Draft  Environmental  Impact  Statement 
for  the  Rio  Grande  National  Forest  is 
being  released  for  public  review  and 
comment  on  August  10, 1995.  Interest 
has  been  expressed  by  several  interested 
groups  and  individuals  for  an  extended 
comment  period  due  to  the  technical 
complexity  of  the  documents  and  the 
critical  natiire  of  the  Revision  Topics. 
For  tbese  reasons  the  Forest  has  decided 
to  offer  the  dociunents  for  review  and 
comment  for  120  days  instead  of  the 
normal  90  day  period. 

EFFECTIVE  DATE:  PubUc  Conunent  period 
will  be  120  calendar  days  from  August 
10,  1995,  ending  on  December  7, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  this  policy  should  be 
addressed  to  James  B.  Webb,  Forest 
Supervisor,  1803  West  Highway  160, 
Monte  Vista,  Colorado  81144,  (719) 
852-5941. 

SUPPLEMENTARY  INFORMATION:  The 
Proposed  Revised  Land  and  Resource 
Management  Plan  and  Draft 
Environmental  Impact  Statement  for  the 
Rio  Grande  National  Forest  is  being 
released  for  Public  review  and  comment 
on  August  10, 1995.  Interest  has  been 
expressed  by  several  interested  groups 
and  individuals  for  an  extended  period 
due  to  the  technical  complexity  of  the 
documents  and  the  critical  nature  of  the 
Revision  Topics.  For  these  reasons  the 
Forest  has  decided  to  offer  the 
dociunents  for  review  and  comment  for 
120  days  instead  of  the  normal  90  day 
period.  The  comment  period  will  last 
120  days,  beginning  on  August  10  and 
ending  on  December  7, 1995. 

The  Forest  Interdisciplinary  Planning 
Team  prepared  the  DEIS  and  Proposed 
Plan  with  intensive  pubUc  involvement 
prior  to  the  formulation  of  the 
alternatives.  PubUc  involvement 
included  persons  throughout  Colorado 
and  northern  New  Mexico,  as  well  as 
extensive  mailings,  to  keep  people 


informed  and  to  allow  a  two-day 
dialogue  with  the  public. 

This  plan  is  the  first  in  the  region  to 
incorporate  a  biodiversity  assessment 
based  on  information  at  the  Province 
and  Ecosection  levels  of  ecosystems. 
This  Plan  is  also  the  first  to  analyze 
environmental  consequences  based  on 
two  levels  of  budgets,  the  first  being  a 
3  year  average  of  experienced  funding, 
and  the  second  being  the  level  necessary 
to  fully  implement  the  vision  of  the 
alternative.  The  results  of  this  budget- 
driven  display  have  been  to  more 
realistically  show  what  we  are  likely  to 
accompUsb  on  the  Forest  within  the 
planning  period.  One  of  the  notable 
results  is  that  we  do  not  expect  to  be 
able  to  meet  our  ASQ  with  any  of  the 
alternatives  which  have  an  ASQ,  and 
the  difference  between  ASQ  and  harvest 
level  ranges  from  33  to  90  percent 
reduction. 

The  Regional  Forester  has  selected 
Alternative  D  as  the  preferred 
alternative.  The  documents  will  be 
revised  in  response  to  public  comments 
prior  to  the  publication  of  the  Final  EIS 
and  Forest  Plan  in  1996. 

Interested  parties  are  invited  to  send 
comments  regarding  the  Ehaft 
documents  to  the  address  cited  above. 

Dated:  July  26, 1995. 
William  J.  Goumay, 

Acting  Regional  Forester 

[FR  Doc.  95-19773  Filed  8-9-95;  8:45  am] 
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Blue  Mountains  Natural  Resources 
Institute  (BMNRI),  Board  of  Directors 

AGENCY:  Pacific  Northwest  Research 

Station,  USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Blue  Mountains  Natural 
Resources  Institute  Board  of  Directors 
will  meet  on  September  6, 1995  at 
Eastern  Oregon  State  College,  Hoke  Hall, 
Room  309, 1410  L  Avenue  in  La  Grande, 
Oregon.  The  meeting  will  begin  at  9  a.m. 
and  continue  until  5  p.m.  Agenda  items 
to  be  covered  include:  (1)  Develop 
(yncise  descriptive  statement  of  BMNRI 
purpose;  (2)  approval  of  three  year 
tactical  plan;  (3)  approval  of  annual 
work  plan;  (4)  final  review  and  approval 
of  letter  to  Secretary  of  Agriculture;  (5) 
review  current  year  activities;  and  (6) 
pubhc  conunents.  All  Blue  Mountains 
Natural  Resources  Institute  Board 
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Meetings  are  open  to  the  public.  • 

Interested  citizens  are  encouraged  to 
attend.  Members  of  the  pubUc  who  wish 
to  make  a  brief  oral  presentation  at  the 
meeting  should  contact  John  Henshaw, 
BMNRI,  1401  Gekeler  Lane,  La  Grande, 
OR  97850,  503-963-7122,  no  later  than 
5:00  p.m.  September  5, 1995  to  have 
time  reserved  on  the  agenda. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  John  Henshaw,  Acting  Program 
Manager,  Blue  Moimtains  Natural 
Resoiuces  Institute,  1401  Gekeler  Lane, 
La  Grande,  Oregon  97850,  503-963- 
7122. 

Dated:  August  2, 199S. 
John  Henshaw. 
Acting  Program  Manager 
IFR  Doc.  95-19776  Filed  »-9-95;  8:45  am] 
BIUMQ  CODE  9410-11-M 


DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National 
Telecommunications  and  Information 
Administration  (NTIA). 

Title:  Customer  Feedback  Survey. 

Agency  Form  Number:  None 
Assigned. 

OMB  Approval  Number:  None. 

Type  of  Request:  New  Collection. 

Burden:  350  hoius. 

Number  of  Respondents:  4,200. 

Avg  Hours  Per  Response:  5  minutes. 

Needs  and  Uses:  Under  Executive 
Order  12862,  President  Clinton 
instructed  all  agencies  to  estabUsh 
customer  service  standards,  to  identify 
their  customers,  to  assess  customer 


satisfaction,  and  to  take  necessary  steps 
to  improve  customer  satisfaction.  NTLA 
will  be  collecting  data  to  improve  in 
scope  and  quaUty  of  its  electronic 
information  dissemination  services  and 
products. 

Affected  Public:  Individuals, 
businesses  or  other  foi^profit 
organizations,  not-for-profit 
institutions,  farms,  federal,  state,  local 
and  tribal  governments. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Virginia  Huth, 
(202) 395-3785. 

Agency:  Technology  Administration. 

Title:  Nominations  for  National 
Technology  Medal. 

Agency  Form  Number:  None 
Assigned. 

OMB  Approval  Number:  0692-0001. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  375  hours. 

Number  of  Respondents:  125. 

Ave  Hours  Per  Response:  3  hours. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
organizations,  not-foi^profit 
institutions. 

Frequency:  Annually. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Maya  A.  Bernstein, 
(202)395-7340. 

Agency:  Technology  Administration. 

Title:  Apphcation  for  Manufacturing 
Technology  Fellowship. 

Agency  Form  Number:  None 
Assigned. 

Tyj>e  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  5,400  ho\irs. 

Number  of  Respondents:  200. 

Avg  Hours  Per  Response:  27  hours. 

Needs  and  Uses:  Tne  U.S.  -  Japanese 
Manufacturing  Fellowship  program  is  a 
partnership  effort  that  provides  U.S. 


manufacturing  engineers  the 
opportimity  to  spend  a  year  in  Japan 
learning  Japanese  techniques.  The 
information  collected  is  needed  to 
evaluate  the  quaUfications  applicants. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
organizations. 

Frequency:  Annually. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Maya  A.  Bernstein, 
(202)  395-7340. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Gerald  Tache.  DOC 
Forms  Clearance  Officer,  (2020  482- 
3271,  Department  of  Commerce,  Room 
5327, 14th  and  Constitution  Avenue,- 
N.W.,  Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
to  the  respective  Desk  Officer  fisted 
above.  Room  10236,  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 

Dated:  July  31, 1995 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  95-19639  Filed  S-&-95;  8:45  am] 
BILUNa  OOOE  KIO-CW-F 


Economic  Deveiopment 
Administration 

Petitions  by  Producing  Firms  for 
Detennination  of  Eligibility  To  Apply 
for  Trade  Adjustment  Assistance 

agency:  Economic  Development 
Administration  (EDA),  Commerce. 

ACTION:  To  give  firms  and  opportunity  to 
comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


List  of  PErmoN  Action  by  Trade  Adjustment  Assistance  for  Period  06/17/95-07/16/95 


Fkm  name 

Address 

Datepetitkxi 
accepted 

Product 

Applied  Engineering  Products, 

Inc.  DBA  Yes  Tradhig. 
BBC  Industries.  Inc  ..„ 

FuRon  Fenracute  Industries 

Interrtetional,  Inc. 
General  Tool  Specialties,  Inc  .... 

GHM  Industries,  Inc 

404  West  400  South,  Salt 

Lake  City,  UT  84101. 
1526  Fenpari(  Drive,  Fenton. 

MO  63026. 
3844  Walsh  Street  St  Louis, 

MO  631 16. 
284  Sunnymead  Road,  Sonv 

erviUe.  NJ  08876. 
41  Fremont  Street.  Worcester 

06/28/95 
07/06/95 
07/13/95 
07/1 3«5 
06/23/95 

Unisex  Tops.  Trousers,  and  Shorts  of  Cotton. 

Infrared  Heater  Elements  and  Panels  and  Ovens. 

Sugar  Mills  and  Hydraulic  Power  Units. 

Mokls  fof  Plastic  lnjectk)n.  Compression  and  Transfer,  and 

Aluminum  Die  Castings. 
Textile  FinisNng  Machinery. 

External  and  Internal  Brackets,  and  Struts. 

Telecommunications  Resistive  Conference  Bridges  and  At- 
tenuators, and  Printed  Circuit  Boards. 

Qunver  Manufacturing  Co.,  Inc  t 
KeHronics  Corporation  .._ 

MA  01603. 

255  Sheldon  Road,  Man- 
chester. CT  06040. 

4000  North  Undsay,  Okla- 
homa City,  OK  73105. 

07/10/95 
07/10/95 

List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  06/17/95-07/16/95— Continued 

j        Firm  name 

• 

Address 

Date  petition 
accepted 

Product 

MeltMume  Manufacturing  Com- 

1708 Delmar  Avenue,  St. 

07/10/95 

Leather  and  Synthetk:  Handbags. 

pany,  Inc. 

Louis,  MO  63103. 

Sayett  Group,  Inc  

17  Totjey  Village  Office  Park. 
Pittsford,  NY  14534. 

07/11/95 

Electronic  Imaging  Equipment. 

Shallbetter  Brothers,  Inc.  DBA 

640  Arizona,  NW.  Huron,  SO 

06/30/95 

Electrical  Power  Equipment 

Shallbetter,  Inc. 

57350. 

Sohil  Electronic  Industries,  Inc  .. 

290  Pratt  Street,  Meriden,  CT 
06450. 

06/28/95 

Printed  Circuit  Boards. 

Southem  Magic,  Inc  

1456 'Highway  317  South, 

07/06/95 

Steel  and  Aluminum  Products  Fat>ricator. 

Franklin,  LA  70538. 

- 

Terry  Kost  DBA  Best  Shingle 

1718  South  TikJen.  Aberdeen, 

07/1 3«5 

Shakes  and  Shingles. 

Company. 

WA  98620. 

The  Protector  Corporation 

6681  Arapahoe,  Boulder,  CO 

07/06/95 

Soft  Carrying  Cases,  Custom  Cases  and  Covers  to  Protect 

80303. 

Offne  Equipment. 

Hie  petitions  were  submitted 
pursuant  to  section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  haying  a  substantial 
interest  in  ihe  proceedings  may  request 
a  pubUc  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  the  Trade  Adjustment  Assistance 
Division,  Room  7023,  Economic 
Development  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230,  no  later  than  the  close  of 
business  of  the  tenth  calendar  day 
following  the  publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and  title 
of  the  program  under  which  these  petitions 
are  submitted  is  11.313,  Trade  Adjustment 
Assistance. 

Dated:  July  28, 1995. 
Bieada  A.  JiduMm, 

Acting  Director,  Trade  Adjustment  Assistance 
Division. 

[FR  Doc.  95-19756  Filed  8-9-95;  8:45  am] 
BajJMQ  COOe  M10-M-M 


FoiBign-Trade  Zones  Board 
[Docket  40-05] 

Foreign-Trade  Zone  2,  New  Orleans, 
LA  Proposed  Foreign-Trade  Subzone 
BP  Exploration  &  Oil  Inc.  (Oil  Refinery 
Comptex)  New  Orleans,  Louisiana, 
Arsa 

An  apphcation  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 


Board)  by  the  Board  of  Commissioners 
of  the  Port  of  New  Orleans,  grantee  of 
FTZ  2,  requesting  special-purpose 
subzone  status  for  the  oil  refin*?ry 
complex  of  BP  Exploration  &  Oil  Inc., 
located  in  Plaquemines  Parish, 
Louisiana  (New  Orleans  area).  The 
apphcation  was  submitted  pursuant  to 
the  provisions  of  the  Foreipi-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  h  was  formally  filed 
on  August  3, 1995. 

The  refinery  complex  consists  of  2 
sites  in  Plaquemines  Parish,  Louisiana: 
Site  1  (670  acres) — main  refinery  and 
petrochemical  feedstock  complex 
located  on  the  Mississippi  River  at 
15551  Highway  23,  Belie  Chasse,  some 
20  miles  south  of  New  Orleans;  Site  2 
(409,000  barrel  leased  capacity) — tank 
farm  (owned  by  Chevron),  located  on 
the  Mississippi  River  at  milemarker 
25.7,  Buras,  some  30  miles  southeast  of 
the  refinery. 

The  refinery  (250,000  barrels  per  day; 
370  employees)  is  used  to  produce  fuels 
and  petrochemical  feedstocks.  Fuels 
produced  include  gasoline,  jet  fuel, 
distillates,  residual  fuels,  and  naphthas. 
Petrochemicals  include  methane, 
ethane,  propane,  benzene,  and  xylene. 
Refinery  by-products  include  petroleum 
coke  and  carbon  black.  Some  50  percent 
of  the  crude  oil  (90  percent  of  inputs), 
and  some  feedstocks  and  motor  fuel 
blendstocks  are  sourced  abroad. 

Zone  procedures  would  exempt  the 
refinery  from  Customs  duty  payments 
on  the  foreign  products  used  in  its 
exports.  On  domestic  sales,  the 
company  would  be  able  to  choose  the 
finished  product  duty  rate 
(nonprivileged  foreign  status — NPF)  on 
certain  petrochemical  feedstocks  and 
refinery  by-products  (duty-&«e).  The 
duty  on  crude  oil  ranges  from  5.25f  to 
10.5(/barrel.  The  application  indicates 
that  the  savings  from  zone  procedures 


would  help  improve  the  refinery's 
international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  apphcation  and  report  to 
the  Board. 

PubUc  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  [60  days  from  date  of 
pubhcation].  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  (to 
[75  days  from  date  of  pubhcation]). 

A  copy  of  the  apphcation  and 
accompanying  exhibits  will  be  available 
for  pubhc  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce  District 

Office,  Hale  Boggs  Federal  Building, 

501  Magazine  Street,  Room  1043,  New 

Orleans,  Louisiana  70130 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  Room 

3716,  U.S.  Department  of  Commerce, 

14th  and  Pennsylvania  Avenue,  NW., 

Washington,  DC  20230 

Dated:  August  3, 1995. 
Jolm  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  95-19823  Filed  8-9-95;  8:45  am] 

BHJJNQ  CODE  3S1»-08-P 


[Order  No.  755] 

Grant  of  Authority  for  Subzone  Status, 
BASF  Corporation,  (Vitamins/lndustriai 
Plastics/Plastic  Auto  Parts)  Wyandotte, 
Ml 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  estabUshment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 


JMI 
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the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  quahfied  corporations  the 
privilege  of  estabUshing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
ciinnot  serve  the  specific  use  involved; 

Whereas,  an  apphcation  from  the 
Greater  Detroit  Foreign  Trade  Zone,  Inc., 
grantee  of  Foreign-Trade  Zone  70,  for  ' 
authority  to  estabUsh  special-purpose 
subzone  status  at  the  chemical  products 
(vitamins,  industrial  plastics,  and 
plastic  auto  parts)  manu£act\iring 
facihties  of  BASF  Corporation  in  the 
Wyandotte,  Michigan,  area,  was  filed  by 
the  Board  on  October  12, 1993,  and 
notice  inviting  pubUc  comment  was 
given  in  the  Federal  Register  (FTZ 
Docket  52-93,  58  FR  55040, 10-25-93); 
and. 

Whereas,  the  Board  has  foxmd  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  70S)  at  the  plant  sites 
of  BASF  Corporation  in  the  Wyandotte, 
Michigan,  area,  at  the  locations 
described  in  the  application,  subject  to 
the  FTZ  Act  and  the  Board's  regulations, 
including  §  400.28. 

Signed  at  Washington,  DC,  this  2nd  day  of 
August  1995. 

Suaan  G.  Easerman, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman.  Foreign- 
Trade  Zones  Board. 

Attest: 
Jdin  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  95-19821  Filed  S-9-95;  8:45  am] 

Pocket  3»-05] 

Foreign-Trade  Zone  15,  Kansas  City. 
Missouri;  Application  for  Expansion 

An  apphcation  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Greater  Kansas  City 
Foreign  Trade  Zone,  Inc.,  grantee  of 
Foreign-Trade  Zone  15,  requesting 
authority  to  expand  its  zone  in  the 
Kansas  City,  Missouri  area,  within  the 
Kansas  City,  Missouri,  Customs  port  of 
entry.  The  apphcation  was  submitted 
pursuant  to  the  provisions  of  the 


Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  Part  400).  It  was 
formally  filed  on  July  26, 1995. 

FTZ  15  was  approved  on  March  23, 
1973  (Board  Order  93,  38  FR  8622,  4/4/ 
73)  and  expanded  on  October  25, 1974 
(Board  Order  102,  39  FR  39487, 11/7/ 
74).  The  zone  project  includes  3  general- 
purpose  sites  in  the  Kansas  Qty, 
Missouri,  port  of  entry  area:  Site  1 
(250,000  sq.  ft.)— Midland  International 
Corp.  warehouse,  1650  North  Topping, 
Kansas  Qty;  Site  2  (2,815,000  sq.  ft.)— 
surface/underground  warehouse 
complex,  8300  NE.,  Underground  Drive, 
Kansas  City;  and.  Site  3  (101,000  sq. 
ft.) — Kansas  Qty  International  Airport, 
12600  NW.,  Prairie  View  Road,  Kansas 
aty.  An  apphcation  is  ciurently 
pending  with  the  Board  for  an 
additional  site  in  the  Sugar  Creek/ 
Independence,  Missouri  area  (Docket 
No.  15-95). 

The  appUcant  is  now  requesting 
authority  to  expand  Site  3  to  include  the 
entire  Kansas  City  International  Airport 
facihty  (10,000  acres).  The  property  is 
owned  by  the  Kansas  Qty  Aviation 
Department  and  includes  3  air  cargo 
facihties  and  jet  fuel  storage/ 
distribution  facihties. 

No  specific  manufecturing  requests 
are  being  made  at  this  time.  Such 
requests  would  be  made  to  the  Board  on 
a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations  (as  revised,  56  FR  50790- 
50808, 10-8-91),  a  member  of  the  FTZ 
Staff  has  been  designated  examiner  to 
investigate  the  apphcation  and  report  to 
the  Board. 

PubUc  comment  on  the  apphcation  is 
invited  horn  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  [60  days  horn  date  of 
pubhcation).  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  (to 
[75  days  from  date  of  pubhcation]). 

A  copy  of  the  apphcation  and 
accompanying  exhibits  will  be  available 
for  pubhc  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce  District 
Office,  601  East  12th  Street,  Room 
635,  Kansas  City,  Missouri  64106 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board.  Room 
3716,  U.S.  Department  of  Commerce, 
I4th  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230 


Dated:  August  2. 1995. 
Jolin  J.  Da  Ponta,  Jr., 

Execu  tive  Secretary. 

[FR  Doc.  95-19822  Filed  8-9-95;  8:45  am] 

BHJJNO  COOC  3S10-Oe-^ 

International  Trade  Administration 
[A-688-038] 

Bicycle  Speedometers  From  Japan; 
Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACnON:  Notice  of  amended  final  results 

of  antidumping  duty  administrative 

review. 

SUMMARY:  We  are  amending  the  final 
results  of  the  administrative  review  on 
bicycle  speedometers  fitjm  Japan 
pubhshed  on  June  5, 1995  (60  FR 
29552),  to  reflect  the  correction  of  a 
ministerial  error  made  in  the  margin 
calculations  in  those  final  results.  We 
are  pubhshing  this  amendment  to  the 
final  results  in  accordance  with  19  CFR 
353.28(c). 

EFFECTIVE  DATE:  August  10, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  N.  DuBois  or  Thomas  F.  Futtner, 
Office  of  Antidumping  Comphance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone  (202)  482-6312/ 
3814. 

SUPPt.EMENTARY  INFORMATION: 

Background 

The  review  covers  the  shipments  of 
Cateye,  a  manufacturer/exporter  of 
bicycle  speedometers  during  the  period 
November  1, 1992.  through  October  31, 
1993. 

Applicable  Statute  and  Regulations 

The  Department  is  conducting  this 
review  in  accordance  with  section 
751(a)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  Unless  otherwise 
indicated,  all  citations  to  the  statute  and 
the  Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31, 1994. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  bicycle  speedometers.  This 
merchandise  is  currently  classifiable 
under  the  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  9029.20.20, 
9029.40.80,  and  9029.90.40.  HTS  item 
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numbers  are  provided  for  convenience 
and  Customs  purposes.  Our  written 
description  remains  dispositive. 

Amendment  of  Final  Results 

On  June  7, 1995,  Cateye  Co.  Ltd., 
alleged  that  the  Department  made  a 
clerical  error  in  the  calculation  of 
foreign  market  value  (FMV)  by  failing  to 
deduct  from  the  FMV  extra  packing 
expenses  for  spht  cartons  for  those 
home  market  sales  that  incurred  these 
expenses.  We  agree  that  the  extra 
packing  expenses  should  have  been 
deducted  from  those  sales  and  have 
recalculated  the  weighted-average 
margin  accordingly. 

Final  Results  of  Review 

As  a  result  of  our  review,  we  have 
determined  that  the  following  margin 
exists  for  the  period  November  1, 1992 
du^ough  October  31, 1993: 


Manufacturer/Exporter 

Margin 
(percent) 

Cateye  Co.,  Ltd 

1.31 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antiduimping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  foreign  market  value  may 
vary  from  the  percentage  stated  above. 
The  Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
pubhcation  of  these  amended  final 
results  of  administrative  review  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  that 
pubhcation  date,  as  provided  by  section 
751(a)(1)  of  the  Act,  and  will  remain  in 
effect  until  pubhcation  of  the  final 
results  of  the  next  administrative 
review:  (1)  The  cash  deposit  rate  for  the 
reviewed  company  will  be  1.31  percent; 
(2)  for  exporters  not  covered  in  Uiis 
review,  but  covered  in  previous  reviews 
or  the  original  less-than-fair-value 
(LTFV)  investigation,  the  cash  deposit 
rate  will  continue  to  be  the  company- 
specific  rate  pubhshed  for  the  most 
recent  period;  (3)  ff  the  exporter  is  not 
a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  LTFV 
investigation,  but  the  manufactiuer  is, 
the  cash  deposit  rate  will  be  the  rate 
estabhshed  for  the  most  recent  period 
for  the  manufactiuer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufactiuvr  is  a  firm 
covered  in  this  or  any  previous  review, 
the  cash  deposit  rate  will  be  26.44 
percent,  wUch  is  the  "new  shipper" 


rate  estabhshed  in  the  first 
administrative  review.  In  accordance 
with  the  Court  of  International  Trade's 
(OT's)  decisions  in  Floral  Trade 
Council  V.  United  States,  822  F.  Supp. 
766  (CIT  1993),  and  Federal  Mogul 
Corporation  and  the  Tonington 
Company  V.  the  United  States,  822  F 
Supp.  782  (CIT  1993),  we  are  basing  the 
"all  others"  rate  on  the  "new  shipper" 
rate  estabhshed  in  the  first  final  results 
of  administrative  review  pubhshed  by 
die  Department  (47  FR  28978,  July  2, 
1982)  because  this  proceeding  is 
governed  by  an  antidumping  finding, 
and  we  are  unable  to  ascertain  the  "all 
others"  rate  from  the  Treasury  LTFV 
investigation. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibihty  imder  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidiunping  duties 
prior  to  hquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  has  occurred  and 
the  subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibihty  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  imder  APO  in  accordance 
wiUi  19  CFR  353.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  the  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)  of 
the  Act  (19  U.S.C.  1675(a)),  and  19  CFR 
353.22. 

Dated:  July  26, 1995. 
Susan  G.  CweiuiMi, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  95-19819  Filed  8-9-95;  8:45  am) 

BiLUNQ  CODE  3S10-OS-P 


[A-583-000] 

Color  Television  Receivers,  Except  for 
Video  Monitors,  From  Taiwan; 
Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration/ 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  On  April  25, 1995,  die  United 
States  Court  of  International  Trade  (CIT) 


affirmed  our  results  for  the  following 
redeterminations  on  remand  of  the  final 
results  of  administrative  review  of  the 
antidumping  duty  order  on  color 
television  receivers,  except  for  video 
monitors,  from  Taiwan:  Tatung 
Company,  et  al.  v.  United  States, 
Consol.  Court  No.  90-12-00649  (third 
review);  International  Brotherhood  of 
Electrical  Workere,  et  al.,  v.  United 
States,  Consol.  Court  No.  92-03-00137 
(sixth  review);  and.  Zenith  Electronics 
Corp.  et  al.  v.  United  States,  Consol. 
Court  No.  93-07-00404  (eighth  review). 

EFFECTIVE  DATE:  August  10, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Kugelman  or  Michael  J.  Heaney, 
Office  of  Antidumping  Comphance, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW..  Washington, 
DC  20230,  telephone:  (202)  482-0649  or 
482-4475,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  14, 1994.  December  16, 
1994,  and  January  6.  1995.  the  CIT 
issued  ordere  directing  the  Department 
to  recalculate  the  value-added  tax  (VAT) 
according  to  the  methodology  employed 
in  Federal  Mogul  v.  United  States.  834 
F.  Supp.  1391  (CIT  October  7. 1993) 
(Federal  Mogul)  for  various  companies 
for  the  periods  April  1, 1986  through 
March  31, 1987  (third  review),  April  1, 
1989  Uut)ugh  March  31, 1990  (sixth 
review),  and  April  1, 1991  through 
March  31. 1992  (eighth  review).  Also, 
on  December  16, 1994.  the  OT  directed 
the  Department  in  the  eighth  review  to 
establish  a  methodology  for  the 
adjustment  to  United  States  price  for 
uncollected  import  duties  foigiven  upon 
export. 

Pursuant  to  the  instructions  of  the 
OT.  die  Department  calculated  the  VAT 
consistent  with  the  methodology 
employed  in  Federal  Mogul,  for  various 
companies  for  the  third,  sixth,  and 
eighth  reviews.  The  Department 
established  a  methodology  for 
calculating  and  made  an  adjustment  in 
the  eighth  review  for  uncollected  import 
duties  on  exported  merchandise.  On 
April  25. 1995,  the  Court  affirmed  our 
apphcation  of  the  VAT  methodology, 
and  adjustments  for  imcoUected  import 
duties. 

Amended  Final  Results  of  Review 

The  results  of  our  calculations  are 
presented  below: 
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Conipany 

Period 

Margin 
(per- 
cent) 

AOC 

Proton  — 

Proton 

Mktn 

Proton 

Talung  .„. 

4/1/86-3/31/87  .. 
4/1/86-3Q1/87 .. 
4/1/89-3/31/90  .. 
4/1/11-3/31/92  .. 
4/1/91-3«1/92  .. 
4/1/91-301/92  .. 

0.88 
0.86 
0.53 
2.69 
6.23 
1.75 

t.       Based  on  the  results  of  the  eighth 
review  (4/1/91-3/31/92),  the 
Department  wiU  instruct  the  Customs 
Service  to  collect  cash  deposits  of 
estimated  antidumping  duties  on  all 
appropriate  entries  for  Action.  Proton, 
and  Tatung  in  accordance  with  the 
procedures  discussed  in  the  final  results 
of  these  reviews.  Because  AOC  had  no 
shipments  diuing  the  eighth  review,  and 
has  filed  an  appeal  concerning  the  final 
results  for  the  seventh  review,  the 
Department  will  make  no  changes  to 
AOC's  cash  deposit  rate  at  this  time. 
These  deposit  requirements  are  effective 
for  all  shipments  of  the  subject ' 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consiunption  on  or 
after  the  date  of  pubhcation  of  this 
notice  and  shall  remain  in  effect  until 
pubhcation  of  the  final  results  of  the 
next  administrative  review. 

The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service  for  each  exporter. 

This  notice  serves  as  a  reminoer  to 
importers  of  their  responsibihty  imder 
19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbiusement  of 
antidumping  duties  prior  to  Uquidation 
of  the  relevant  entries  during  the  review 
period.  Failiue  to  comply  with  this 
requirement  could  result  in  the 
presumption  that  reimbursement  of 
antidumping  duties  occiured  and  the 
subsequent  assessment  of  double 
antidiunping  duties. 

This  amendment  of  final  results  of 
review  and  notice  are  in  accordance 
with  section  751(f)  of  the  Tariff  Act  (19 
U.S.C.  1673(d)  and  19  CFR  353.28(c). 

Dated:  August  4, 1995. 

Small  G.  gill  mm, 

Assistant  Secnttuyfor  Import 
Administration. 

(FR  Doc  95-19820  Filed  8-9-95;  8:45  am] 

MUMQ  cow  3sie-oe-M 


[C-«17-804] 

Gray  Portland  Centent  and  Clinker 
From  Venezuela;  Termination  of 
Administrative  Review  of  Suspended 
Countervalling  Duty  Investigation 

AGENCY:  Impori  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 


ACTKM:  Notice  of  Termination  of 
Administrative  Review  of  Suspended 
Countervailing  Duty  hivestigation. 

SUMMARY:  On  April  14. 1995.  the 
Department  of  Commerce  ("the 
Department")  initiated  an 
administrative  review  of  the  suspended 
coimtervailing  duty  investigation  on 
gray  portland  cement  and  clinker  from 
Venezuela.  On  July  5. 1995  the  Ad  Hoc 
Committee  of  Florida  Producers  of  Gray 
Portland  Cement  withdrew  their  request 
for  an  administrative  review.  The 
E)epartment  is  now  terminating  this 
review. 

EFFECTIVE  DATE:  August  10. 1995. 
FOR  FURTHER  INFORMATION:  Contact 
Nithya  Nagarajan  or  Doima  Kinsella. 
Office  of  Agreements  CompUance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230,  telephone  (202)  482-0193  or 
telefax  (202)  482-1388. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  April  14, 1995,  the  Department  of 
Commerce  pubUshed  in  the  Federal 
Register  a  notice  of  initiation  of 
administrative  review  of  the  suspended 
countervailing  duty  investigation  on 
gray  portland  cement  and  clinker  bom 
Venezuela  (60  FR  19017)  at  the  request 
of  the  Ad  Hoc  Committee  of  Florida 
Producers  of  Gray  PorUand  Cement. 
This  notice  stated  that  we  would  review 
information  submitted  by  the 
Government  of  Venezuela  for  the  period 
January  1, 1994  through  December  31, 
1994.  The  Ad  Hoc  Committee  of  Florida 
Producers  of  Gray  Portland  Cement 
subsequenUy  withdrew  their  request  for 
review  on  July  5, 1995.  Under 
§  355.22(a)(3)  of  the  Department's 
regulations,  a  party  requesting  a  review 
may  withdraw  that  request  no  later  than 
90  days  after  the  date  of  publication  of 
the  notice  of  initiation.  Because  the 
withdrawal  by  the  Ad  Hoc  Committee  of 
Florida  Producers  of  Gray  Portland 
Cement  occurred  within  the  time  frame 
specified  in  19  CFR  355.22(a)(3).  and  no 
other  interested  party  has  requested  an 
administrative  review  for  this  period, 
the  Department  is  now  terminating  this 
review. 

This  notice  is  pubUshed  piusuant  to 
§  355.22(a)(3)  of  the  Department's 
regulations  (19  CFR  355.22(a)(3)). 

Dated:  August  3, 1995. 
Joeeph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  CompUance. 
(FR  Doc  95-19818  Filed  8-9-95;  8:45  am] 
MUMO  cow  381»-06-P 


(C-47S-817) 

Notice  Of  Countarvalling  Duty  Order 
Oil  Country  TVitxilar  Goods  ("OCTQ") 
From  Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  10. 1995. 
FOR  FURTHER  MFORMATION  CONTACT: 
Peter  Wilkniss.  Office  of  Countervailing 
Investigations.  Import  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  NW., 
Washington.  DC  20230;  telephone  (202) 
482-0588. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31. 1994. 

Scope  of  Investigation  and  Order 

In  its  final  determination,  the 
Department  determined  that  oil  country 
tubular  goods  (OCTG)  comprised  a 
single  class  or  kind  of  merchandise.  In 
its  final  determination,  the  International 
Trade  Commission  (ITC)  found  two  like 
products: 

(1)  Drill  pipe  and  (2)  OCTG  other  than 
drill  pipe  (i.e.,  casing  and  tubing).  The 
ITC  did  not  find  material  injury,  or 
threat  of  material  injiuy  with  regard  to 
drill  pipe.  Consequently,  the 
coimtervaiUng  duty  order  covers  oidy 
OCTG  other  than  drill  pipe. 

The  merchandise  covered  by  this 
order  are  OCTG,  hoUow  steel  products 
of  circular  cross-section,  including  only 
oil  well  casing  and  tubing  pipe,  of  iron 
(other  than  cast  iron)  or  steel  (both 
carbon  and  alloy),  whether  seamless  or 
welded,  whether  or  not  conforming  to 
American  Petroletun  Institute  (API)  or 
non-API  specifications,  whether 
finished  or  unfinished  (including  green 
tubes  and  limited  service  OCTG 
products),  litis  scope  does  not  cover 
casing  or  tubing  pipe  containing  10.5 
percent  or  more  of  chromium,  or  drill 
pipe.  The  OCTG  subject  to  this  order  are 
currently  classified  in  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS)  imder  item  numbers: 
7304.20.10.10,  7304.20.10.20, 
7304.20.10.30,  7304.20.10.40, 
7304.20.10.50,  7304.20.10.60, 
7304.20.10.80,  7304.20.20.10, 
7304.20.20.20,  7304.20.20.30. 
7304.20.20.40,  7304.20.20.50. 
7304.20.20.60.  7304.20.20.80. 
7304.20.30.10.  7304.20.30.20. 
7304.20.30.30,  7304.20.30.40, 
7304.20.30.50.  7304.20.30.60, 
7304.20.30.80,  7304.20.40.10, 


7304 
7304 
7304 
7304 
7304 
7304 
7304 
7304 
7305 
7305 
7306 
7306 
7306 
7306 
7306 


,20.40.20, 
.20.40.40, 
.20.40.60, 
.20.50.15, 
.20.50.45. 
.20.50.75, 
.20.60.30, 
.20.60.60, 
.20.20.00, 
.20.60.00, 
.20.10.30, 
.20.20.00, 
.20.40.00. 
.20.60.50, 
,20.80.50. 


7304, 
7304, 
7304, 
7304, 
7304, 
7304, 
7304, 
7304, 
7305, 
7305, 
7306, 
7306, 
7306 
7306, 


20.40.30, 
20.40.50. 
20.40.80, 
20.50.30. 
20.50.60, 
20.60.15, 
20.60.45, 
20.60.75, 
20.40.00, 
20.80.00, 
20.10.90. 
20.30.00. 
20.60.10, 
20.80.10,  and 


Drill  pipe  is  classifiable  under  HTSUS 
item  niunbers  7304.20.70.00, 
7304.20.80.30,  7304.20.80.45,  and 
7304.20.80.60.  However,  ptu^uant  to  the 
rrC's  negative  determination  regarding 
drill  pipe,  we  have  deleted  these 
ntunbers  from  the  scope  of  this  order. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Countervailing  Duty  Order 

In  accordance  with  section  705(a)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act)  (19  U.S.C.  1671(a)),  on  June  19, 
1995,  the  Department  made  its  final 
determination  that  producers  or 
exporters  of  OCTG  in  Italy  receive 
benefits  which  constitute  subsidies 
within  the  meaiung  of  the 
coimtervailing  duty  law  (60  FR  33577, 
Jime  28, 1995).  On  August  3, 1995.  in 
accordance  with  section  705(d]  of  the 
Act,  the  U.S.  International  Trade 
Commission  (ITC)  notified  the 
Department  that  imports  of  OCTG  from 
Italy  materially  injure  a  U.S.  industry. 
Therefore,  in  accordance  with  sections 
706  and  751  of  the  Act  (19  U.S.C. 
sections  1671e  and  1675),  the 
Department  hereby  directs  United  States 
Customs  officers  to  assess,  upon  further 
advice  by  the  administering  authority 
pursuant  to  sections  706(a)(1)  and  751 
of  the  Act.  countervailing  duties  equal 
to  the  amount  of  the  estimated  net 
subsidy  on  all  entries  of  OCTG  from 
Italy.  'These  countervailing  duties  will 
be  assessed  on  all  unhquidated  entries 
of  OCTG  from  Italy  entered,  or 
withdrawn  frxim  warehouse,  for 
consumption  on  or  after  E)ecember  2, 
1994,  the  date  on  which  the  Department 
pubUshed  its  preliminary  determination 
notice  in  the  Federal  Register  (59  FR 
61870),  and  before  April  1. 1995,  the 
date  on  which  we  instructed  the  U.S. 
Customs  Service  to  discontinue  the 
suspension  of  Uquidation,  and  all 
entries  and  withdrawals  for 
consiunption  made  on  or  after  the  date 
of  pubhcation  of  this  order  in  the 


Federal  Register.  Entries  of  OCTG  made 
on  or  after  April  1, 1995,  and  prior  to 
the  date  of  pubhcation  of  this  order  in 
the  Federal  Register  are  not  subject  to 
the  assessment  of  countervailing  duties 
since  we  cannot  suspend  Uquidation  of 
the  subject  merchandise,  b^un  on 
December  2, 1994,  for  more  than  120 
days  without  the  issuance  of  a  final 
affirmative  ITC  injury  determination. 

On  or  after  the  date  of  pubhcation  of 
this  notice  in  the  Federal  Register,  U.S. 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normaUy 
deposit  estimated  duties  of  this 
merchandise,  the  foUowing  cash  deposit 
for  OCTG  from  Italy. 

OCTG 

Country- Wide  Ad  Valorem  Rate  1.47 
Percent. 

This  notice  constitutes  the 
countervailing  duty  order  with  respect 
to  OCTG  from  Italy,  pursuant  to  section 
706  of  the  Act.  Interested  parties  may 
contact  the  Central  Records  Unit,  Room 
B-099  of  the  Main  Conunerce  Building, 
for  copies  of  an  uptdated  Ust  of 
coimtervaiUng  duty  orders  currenUy  in 
effect.  This  order  is  pubUshed  in 
accordance  with  section  706  of  the  Act 
and  19  CFR  355.21. 

Dated:  August  4, 1995. 
Susan  G.  Fwrmnn. 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  95-19817  Filed  8-9-95;  8:45  am) 

MLUNQ  CODE  3S1»-0S-P 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  AppUcations  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number  94-154R.  Applicant: 
University  of  Hawaii,  School  of  Ocean 
and  Earth  Science  and  Technology, 
Department  of  Geology  &  Geophysics, 


2525  Correa  Road,  Honolulu,  HI  96822. 
Instrument:  ICP  Mass  Spectrometer, 
Model  PlasmaQuad.  Manufacturer: 
Fisons  Instruments,  United  Kingdom. 
Intended  Use:  Original  notice  of  this 
resubmitted  appUcation  was  pubUshed 
in  the  FEDERAL  REGISTER  of  January 
26, 1995. 

Docket  Number:  95-060.  Applicant: 
University  of  California,  Santa  Cruz, 
Earth  Sciences  Department,  1156  High 
Stimt,  Santa  Cruz,  CA  95064. 
Instrument:  5  ea.  Seismograph.  Model 
STS-2.  Manufacturer:  G.  Streckeisen, 
Switzerland.  Intended  Use:  The 
instrument  wiU  be  used  to  record 
earthquakes  aU  over  the  world  for  study 
to  improve  the  understanding  of  the 
source  process  of  earthquakes.  In 
addition,  the  instrument  will  be  used  to 
study  the  nature  of  the  deep  extension 
of  the  San  Andreas  Fault  in  CaUfomia. 
Application  Accepted  by  Commissioner 
o/ Customs;  July  14, 1995. 

Docket  Number:  95-061.  Applicant: 
University  of  Southern  California,  1540 
Alcazar,  Bldg.  CHP  155.  Los  Angeles. 
CA  90033.  Instrument:  3-Dimensional 
Motion  Analyser,  Model  Vicon  System 
370.  Manufacturer:  Oxford  Metrics,  Ltd., 
United  Kingdom.  Intended  Use:  The 
instrument  wiU  be  used  for  the  study  of 
the  walking  patterns  of  human  subjects 
in  order  to  understand  the  biomechanics 
of  the  human  gait,  paiticularly  as  this 
appUes  to  the  treatment  of  rehabilitation 
patients.  Application  Accepted  by 
Commissioner  of  Customs:  July  18, 
1995. 

Docket  Number:  95-062.  Applicant: 
Carnegie  Mellon  University,  4400  Fifth 
Avenue,  Pittsburgh,  PA  15213. 
Instrument:  Electron  Microscope,  Model 
H-7100.  Manufacturer:  Nissei  Sangyo, 
Japan.  Intended  Use:  The  instrument 
will  be  used  in  research  projects  aimed 
at  an  understanding  of  fundamental  cell, 
developmental,  neurobiological,  and 
physiological  processes.  Specific 
projects  will  include:  (1)  correlated 
electron  microscopic  and  Ught  optical 
studies;  (2)  high  resolution 
immunolocaUzation  studies;  (3) 
ultrastructural  analysis  of  mutant  visual 
systems  in  Drosophila,  and  of  tissues  in 
transgenic  mice;  (4)  determination  of  the 
subcellular  distribution  of  mRNAs  by 
electron  microscopic  in  situ 
hybridization;  and  (5)  structural  studies 
of  the  motor  protein  kinesin,  including 
conformational  changes  in  the  protein 
under  var)dng  ionic  conditions  and 
kinesin-microtubule  interactions.  In 
addition,  the  instrument  will  be  used  in 
the  course  Techniques  in  Electron 
Microscopy  to  teach  basic  methods  in 
transmission  electron  microscopy  to 
graduate  students  and  advanced 
undergraduate  students.  Application 
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Accepted  by  Commissioner  of  Customs: 
July  18. 1995. 

Lkxket  Number:  95-063.  Applicant: 
Oklahoma  State  University,  Purchasing 
Department,  208G  Whitehurst, 
Stillwater,  OK  74078.  Instrument:  Mass 
Spectrometer,  Model  VG  Isochrom-EA. 
Manufacturer:  Fisons  Instruments, 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  to  analyze  for 
the  presence  of  the  stable  isotope  '^N, 
which  is  used  as  a  tracer  for  fertilizer  N 
in  crop  production  systems. 
Investigations  will  be  conducted  to 
estabh^  critical  levels  associated  with 
plant  gaseous  N  loss  in  various  winter 
wheat  production  systems  and  to 
determine  which  system  ofiiers  the 
greatest  opportimity  for  increasing 
fertilizer  N  use  efficiency  while 
decreasing  potential  nitrate  N  leaching 
losses.  In  addition,  the  instrument  wiU 
be  used  for  educational  purposes  in  the 
coiuse  Soil-plant  Relationships, 
Agronomy  5813.  Application  Accepted 
by  Commissioner  of  Customs:  Jiily  18, 
1995. 

Docket  Number:  95-064.  Applicant: 
University  of  Illinois  at  Urbana- 
Champaign,  Purchasing  Division,  506 
South  Wright  Street,  Urbana,  IL  61801. 
/iisfnunent:  Force  and  Moment  Wind 
Tunnel  Balance.  h4anufacturer:  Aertect 
A.T.E.  Ltd.,  United  Kingdom.  Intended 
Use:  The  instrument  will  be  used  to 
measiue  the  lift,  drag,  and  pitdiing 
moment  on  an  airfoil  model  mounted 
vertically  between  the  wind  tunnel  floor 
and  ceil^  during  experiments  related 
to  the  performance  determination  for  a 
two  dimensional  airfoil.  Application 
Accepted  by  Commissioner  of  Customs: 
July  21, 1995. 

FrukW.Crari 

Director,  Statutory  Import  Programs  Staff 
(PR  Doc.  95-19813  Filed  8-9-95;  8:45  am] 

MUMS  COM  asio-ce-F 


University  of  Kentucky.  Notice  of 
Decision  on  Application  tor  Du^Free 
Entry  of  Scientific  Instrument 

lliis  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C. 

Docket  Number:  95-040.  Applicant: 
University  of  Kentucky,  Lexington,  KY 
40506-0055.  Instrument:  Electron- 
Electron  Coincidence  Apparatus. 
Manufacturer:  University  of 


Southhampton, 'United  Kingdom. 
Intended  Use:  See  notice  at  60  FR 
31144,  Jime  13, 1995.  Advice  Received 
From:  The  National  Institute  of 
Standards  and  Technology,  July  12, 
1995. 

Comments:  None  received.  Decision: 
Approved.  No  instniment  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides  an  electron  gun  emission 
source,  a  metal- vapor  atomic  beam, 
scattered  and  ejected  electron  detectors, 
and  a  hemispherical  electrostatic 
monochrometer  for  determining  atcnnic 
metal-vapor  autoionizing  energy  levels. 
The  National  Institute  of  Standards  and 
Technology  advises  that  (1)  these 
capabilities  are  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

Frank  W.Cnel 

Director,  Statutory  Import  Programs  Staff 
(FR  Doc  95-19812  Filed  8-9-95;  8:45  am] 
MLUNG  OOOK  W10-OS-F 


COMMnTEEFORTHE 
IIMPLEMENTATIGN  OF  TEXTILE 
AGREEMENTS 

Transsliipment  Ctiarges  for  Certain 
Cotton  Textile  Products  Produced  or 
lyianulactured  In  Pakistan 

August  4, 1995. 

AQENCY:  Committee  fw  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Conunissioner  of  Customs  charging 

illegal  transshipments  to  a  1995  limit. 

EFFECTIVE  DATE:  August  11, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Novak,  Intemationed  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-4212. 

SUPPI^MENTARY  INFORMATION: 

AudMxitjr:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultiual  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

Based  on  investigations  conducted  by 
the  Government  of  the  United  States, 
CTTA  has  determined  that  cotton  sheets 


in  Category  361  were  transshipped  in 
circumvention  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Qothing. 

The  United  States  Government 
requested  consultations  in  writing  with 
the  Government  of  Pakistan  on  February 
7, 1995.  The  U.S.  Government  and  the 
Government  of  Pakistan  met  on  March 
28  and  29. 1995  and  July  11  and  12, 
1995,  in  Washington  to  discuss  the 
charges.  The  U.S.  Government  provided 
the  Government  of  Pakistan  with 
sufficient  evidence  of  transshipment 
during  these  meetings.  The  U.S. 
Government  informed  the  Government 
of  Pakistan  of  the  charges  to  be  made  to 
the  1995  quota  for  Category  361. 
Accordingly,  since  a  mutiially 
satisfactory  agreement  was  not  reached, 
in  the  letter  published  below  the 
Chairman  of  OTA  directs  the 
Commissioner  of  Customs  to  charge 
691,082  nimibers  to  the  1995  quota  level 
for  Category  361. 

U.S.  Customs  continues  to  conduct 
other  investigations  of  such 
transshipments  of  textiles  produced  in 
Pakistan  and  exported  to  the  United 
States.  The  charges  resulting  from  these 
investigations  will  be  published  in  the 
FederalRegister. 

The  U.S.  Government  is  taking  this 
action  pursuant  to  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994).  Also 
see  60  FR  9014,  published  on  February 
16, 1995. 
RiuaHayw, 

Chairman.  Cmnmittee  for  the  Implementation 
of  Textile  Agreements. 

Committee  Cor  tlie  Implementation  of  Textile 
Agreements 
August  4, 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  To  facilitate 
implementation  of  the  Uruguay  Round 
A^eements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Qothing,  I 
request  that,  efiactive  on  August  11, 1995, 
you  charge  691,082  numbers  to  the  limit 
established  in  the  directive  dated  February 
13, 1995  for  textile  products  in  Category  361, 
produced  or  manufactured  in  Pakistan  and 
exported  during  the  period  beginning  on 
January  1, 1995  and  extending  through 
December  31, 1995. 

This  letter  will  be  published  in  the  Federal 
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Sincerely, 

RltaD.Ha7ae. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  95-19758  Filed  8-9-95;  8:45  am] 
BHiJNa  COOE  3S10-OR-F 


Recision  of  a  Request  to  ConsuH  and 
a  Limit  on  Certain  Cotton  and  Man- 
lyiade  Fiber  Textile  Products  Produced 
or  Manufactured  in  Thailand 

August  4, 1995. 

AOENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CTTA). 

ACTION:  Annoimdng  the  redssion  of  a 
request  to  consiilt  and  issuing  a 
directive  to  the  Commissioner  of 
Customs  cancelling  a  limit. 

EFFECTIVE  DATE:  August  11, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212. 

SUPPLEMENTARY  INFORMATION: 

Autfaoritjr:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  United  States  Government  has 
decided  to  rescind  the  request  made  on 
March  29, 1995  to  consult  on  imports  of 
cotton  and  man-made  fiber  imderwear 
in  Categories  352/652  from  Thailand. 

In  the  letter  published  below,  the 
Chairman  of  CTTA  directs  the 
Commissioner  of  Customs  to  cancel  the 
limit  estabUshed  for  Categories  352/652 
for  the  period  March  29, 1995  through 
December  31, 1995. 

A  description  of  the  textile  and 
apparel  categories  in  tenns  of  HTS 
ntunbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994).  Also 
see  60  FR  32656,  pubUshed  on  June  23, 
1995. 

RIU  0.  Hayee, 

Chairman.  Committee  forthe  Implementation 
of  Textile  Agreements. 


Committee  for  the  Implementatimi  of  Textile 
Agreements 
August  4, 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Commissioner  This  directive  cancels 
and  supersedes  the  directive  issued  to  you  on 
Jime  26, 1995,  by  the  Chairman,  Committee 


fat  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  cotton  and  man-made  fiber  textile 
products  in  Categories  352/652,  produced  or 
manubctured  in  Thailand  and  exptorted 
during  the  period  which  began  on  March  29, 
1995  and  extends  through  December  31, 
1995.  All  import  charges  shall  be  retained. 

Effective  on  August  11, 1995,  you  are 
directed  to  cancel  the  limit  established  for 
Categories  352/652  for  the  period  March  29, 
1995  through  December  31, 1995.  For 
administrative  puiposes,  individual 
Categories  352  and  652  shall  remain  subject 
to  the  Group  D  limit  established  in  the 
directive  dated  March  30, 1995  forthe  period 
beginning  on  January  1, 1995  and  extending 
through  Deceml>er  31, 1995. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  foils  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C553(a)(l). 
Sincerely, 
Rita  0.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.95-ig757  Filed  8-9-95;  8:45  am) 
BIUJNQ  CODE  KlO-On-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exchange  Options- 
on  the  Federal  Funds  Rate  Futures 
Contract,  and  Amendments  to  the 
Dormant  Federal  Funds  Rate  Futures 
Contract 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  the 

terms  and  conditions  of  a  proposed 

commodity  option  contract  and 

amendments  to  the  underlying  fut\u«s 

contract. 

summary:  The  Chicago  Mercantile 
Exchange  (CME  or  Exchange)  has 
appUed  for  designation  as  a  contract 
market  in  options  on  its  federal  funds 
rate  futures  contract.  In  addition,  the 
CME  proposes  to  amend  the  dormant 
federal  funds  rate  futures  contract  that 
would  imderlie  the  proposed  contract, 
and  it  has  filed  a  request  to  list  federal 
funds  rate  futiues  and  option  contracts 
for  trading  through  GLOBEX.  The 
Director  of  the  EK  vision  of  Economic 
Analysis  (Division)  of  the  Commission, 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  has  determined  that  publication 
of  the  proposals  for  comment  is  in  the 
public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 


DATES:  Comments  must  be  received  on 
or  before  September  11, 1995. 

ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW,  Washington.  DC  20581. 
Reference  should  be  made  to  the  CME 
federal  funds  rate  futures  option 
contract  and  the  request  to  reactivate 
trading  in  the  federal  funds  rate  futures 
contract. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Stephen  Sherrod  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW, 
Washington,  DC  20581,  telephone  202- 
254-7303. 

SUPPLEMENTARY  INFORMATION:  Regarding 
the  dormant  federal  funds  rate  futiures 
contract,  the  CME  proposes  to  revise  the 
trading  unit  to  represent  interest  paid  on 
a  $3  million,  rather  than  a  $5  million, 
30-day  borrowing  of  overnight  Federal 
funds.  This  proposal  would  lower  the 
value  of  a  basis  pouit  change  to  $25 
from  $41.67.  The  Exchange  also 
proposes  to  reduce  the  minimnin  price 
fluctuation  to  .005  from  .01  and  to 
establish  price  limits  for  trading  diuing 
the  GLOBEX  session. 

Copies  of  the  terms  and  conditions 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futiu«s  Trading  Commission,  2033  K 
Street,  N.W.,  Washington,  D.C.  20581. 
Copies  of  the  terms  and  conditions  can 
be  obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  phone  at  (202)  254-6314. 

Other  materials  submitted  by  the  CME 
may  be  available  upon  request  pursuant 
to  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  the  Commission's 
regulations  thereunder  (17  C.F.R.  Part 
145  (1987)),  except  to  the  extent  they  are 
entitled  to  confidential  treatment  as  set 
forth  in  17  CF.R.  145.5  and  145.9. 
Requests  for  copies  of  such  materials 
should  be  made  to  the  FOI,  Privacy  and 
Sunshine  Act  Compliance  Staff  of  the 
Office  of  the  Secretariat  at  the 
Commission's  headquarters  in 
accordance  with  17  C.F.R.  145.7  and 
145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materifds  submitted  by 
the  CME,  should  send  such  comments 
to  Jean  A.  Webb,  Secretary,  Commodity 
Futiu«s  Trading  Commission,  2033  K 
Street,  NW,  Washington,  DC  20581  by 
the  specified  date. 
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Issued  in  Washington,  DC,  on  August  4, 
1995. 

Blalce  Imel, 

Acting  Director. 

(FR  Doa  95-19814  Filed  B-»-95;  8:45  am] 

■UMQ  CODE  «61-ei-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Availability  of  Funds  for  Innovative 
Community  Service  Demonstration 
Programs 

AGENCY:  Corporation  for  National  and 

Community  Service. 

ACTION:  Notice  of  availability  of  funds. 

SUKMIARY:  The  Corporation  for  National 
Sfflvice  (the  Corporation)  annoimces  the 
availability  of  up  to  $500,000  for 
innovative  community  service 
demonstration  programs  that  integrate 
national  service  programs.  The 
Corporation  expects  to  make  up  to  15 
grants.  The  expected  range  of  grants  is 
$25,000  to  $100,000  depending  on  the 
dnnunstance,  program  scope  and  need. 
The  successful  appUcant  will 
demonstrate  that  community  impact  can 
be  increased  when  the  resoiuxres  of  the 
various  programs  it  supports  are  joined 
to  focus  on  specific,  critical  community 
problems.  This  program  is  subject  to  the 
availabihty  of  funds. 
DATES:  Apphcation  materials  will  be 
available  beginning  on  August  9, 1995. 
Deadline  for  submission  of  apphcations 
is  3:30  p.m.  Eastern  Daylight  Time,  on 
Tuesday,  September  12, 1995. 
ADDRESSES:  Apphcations  must  be 
submitted  to:  Corporation  for  National 
Service,  1201  New  York  Avenue  NW, 
Ninth  Floor,  Washington,  D.C  20525, 
Attention:  Margaret  Rosenberry. 
Apphcations  may  not  be  submitted  by 
fiicsimile.  This  notice  may  be  requested 
in  an  alternative  format  for  the  visually 
impaired. 

ron  FURTHER  INfORMATION  CONTACT:  To 
obtain  apphcations,  contact  the 
Corporation  in  writing  via  facsimile  at 
(202)  565-2786,  Attention:  Margaret 
Rosenberry.  For  further  information, 
contact  Margaret  Rosenberry,  Director  of 
Program  Plwning  and  Development,  at 
(202)  606-5000,  ext.  154. 

SUPPI^MENTARY  INFORMATION: 

Background 

The  Corporation  is  a  federal 
government  corporation  that  engages 
Americans  of  all  ages  and  backgrounds 
in  community-based  service.  This 
service  addresses  the  nation's 
education,  pubhc  safety,  hiunan,  and 
environmental  needs  to  achieve  direct 


and  demonstrable  results,  hi  doing  so, 
the  Corporation  fosters  civic 
responsibihty,  strengthens  the  ties  that 
bind  us  together  as  a  people,  aad 
provides  educational  opportimity  for 
those  who  make  a  substantial 
commitmeht  to  service.  Pursuant  to  the 
National  and  Community  Service  Act  of 
1990,  as  amended,  the  Corporation 
"may  undertake  activities  to  .  .  . 
support  innovative  and  model 
programs."  42  U.S.C.  12653(b). 

Programs  funded  under  these  grants 
are  intended  to  be  innovative  and 
demonstrate  ways  a  wide  variety  of 
Corporation-funded  programs  and  other 
volunteer  efforts  can  work  together  to 
increase  their  impact  on  local 
communities.  Therefore,  grants  will  not 
fund  programs  per  se,  but  will  support 
models  of  collaboration  among  existing 
service  programs.  Development  of  a 
proposal  for  funds  imder  these 
guidelines  will  require  existing 
programs  to  meet  to  plan  joint  activities, 
identify  mutual  needs  and  priorities  and 
develop  a  collaborative  structure. 

Eligible  Applicants 

The  apphcation  must  represent  a 
partnership  that  includes  at  least  fovu 
ehgible  partners.  One  of  the  partners  in 
the  collaborations  must  be  designated  as 
the  legal  apphcant.  Ehgible  partners  for 
the  apphcation  include:  AmeriCorps* 
State  grantees  and  their  operating  or 
project  sites;  AmeriCorps*  National 
grantees  and  their  operating  or  project 
sites;  AmeriCorps*  NCCC;  Learn  and 
Serve  America  programs;  AmeriCorps* 
VISTA  program  sponsors;  and  National 
Senior  Service  Corps  program  sponsors. 

Ehgible  partners—those  entities  that 
are  currently  operating  programs  under 
a  Corporation  grant  or  entities 
sponsoring  AmeriCorps*  VISTA  or 
National  Senior  Service  Corps — are 
ehgible  to  apply  as  the  legal  apphcant. 
AmeriCorps*  NCCC.  while  an  ehgible 
partner,  cannot  be  the  legal  apphcant,  or 
the  recipient  of  any  of  these  funds. 

Period  of  Support 

Grants  are  made  on  an  annual  basis 
and  may  be  renewed  for  up  to  two 
additional  years  based  on  performance 
and  availabihty  of  funds. 

Overview  of  Application  Requirements 

Apphcation  requirements  will  be  set 
forth  in  detail  in  die  application 
materials.  Each  applicant  must  submit 
one  boimd  original  and  four  (4)  copies 
of  the  apphcation  package.  The 
requirements  will  include  a  completed 
apphcation  form,  a  narrative  section,  an 
implementation  timeline,  budget 
infonnation,  certifications  and 


assurances  pertaining  to  recipients  of 
federal  funding. 

Application  Review 

Initially,  all  apphcations  will  be 
reviewed  to  confirm  that  the  apphcant 
is  an  ehgible  recipient  and  to  ensure 
that  the  apphcation  complies  with  the 
apphcation  instructions  and  contains  all 
the  information  reqvured.  The 
Corporation  will  assess  applications 
based  on  the  criteria  hsted  below: 

(1)  Program  Design  and  Impact  (50%) 

(2)  Program  Organizational  Capacity 
(25%) 

(3)  Cost-Effectiveness/Sustainabihty 
(25%) 

Dated:  August  7, 1995. 
Terry  Russell, 

General  Counsel,  Corporation  for  National 
and  Community  Service. 

[FR  Doc.  95-19815  Filed  8-9-95;  8:45  am) 

BILLINOCOOE  a060-28-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Performance  Review  Boards;  List  of 
Memlsers 

Below  is  a  hst  of  additional 
individuals  who  are  ehgible  to  serve  on 
the  Performance  Review  Boards  for  the 
Department  of  the  Air  Force  in 
accordance  with  the  Air  Force  Senior 
Executive  Appraisal  and  Award  System. 

Air  Force  Materiel  Command 

Lt.  Gen.  Lawrence  P.  Farrell,  Jr. 

Air  Staff  and  "Others" 

Brig.  Gen.  Ronald  T.  Sconyers 

Brig.  Gen.  Thomas  R.  Case 

Mr.  Frank  J.  Colson 

Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer 

[FR  Doc.  95-19799  Filed  8-9-95;  8:45  am) 

BILUNQ  CODE  WIO-OI-M 


Department  of  the  Army 

MTMC's  Regional  Meetings  to  Discuss 
the  Department  of  Defense  (DOD) 
Personal  Property  Program 

AGENCY:  Military  Traffic  Management 
Command  (MTMC),  DOD. 
ACTION:  Notice. 

SUMMARY:  MTMC  is  engaged  in  re- 
engineering  the  existing  DOD  Personal 
Property  Program.  As  part  of  the  re- 
engineering  effort,  MTMC  on  30  Jime 
1995  published  a  draft  requirements 
document  and  on  1  August  1995 
released  the  proposed  acquisition 
strategy  that  together  provides  details  to 


industry  concerning  the  anticipated 
requirements  to  participate  in  the 
movement  of  personal  property  for  DOD 
under  the  new  program.  NTTMC  beheves 
it  is  essential  that  dialogue  continues 
^th  industry  concerning  the 
reengineering  effort.  Consequently, 
MTMC  has  set  up  regional  meetings 
throughout  the  United  States  to  discuss 
the  reengineering  effort. 
DATES:  The  following  dates  and 
locations  have  been  determined  for  the 
regional  meetings: 
22  August  1995  (momii^  Miami, 

Florida  (Double  Tree  Grand  Hotel) 
31  August  1995  (morning)  Ft.  Lewis, 

Washington 
1  September  1995  (afternoon)  San 

Diego,  Cahfomia  (Naval  Supply 

Depot) 
6  September  1995  (morning)  Wright 

Patterson  AFB,  Ohio 
8  September  1995  (morning)  McConnell 

AFB,  Kansas  (Emerald  Qty  Complex) 
12  September  1995  (morning) 

Charleston  AFB,  South  Ceux>lina 
15  September  1995  (morning)  Bayonne, 

New  Jersey  (MTMC-Eastem  Area) 
FOR  FURTHER  INFORMATION  CONTACT: 
Reservations  and  additional  information 
concerning  the  meetings  and  times  may 
be  made  by  calling  Ms  Aime  Dugger  at 
(703)  681-6393  or  Mr.  Joe  DeLucia  at 
(703) 681-6753. 

SUPPLEMENTARY  INFORMATION:  This  is  for 
informational  planning  purposes.  More 
infonnation  on  locations  and  times  will 
be  available  through  the  MTMC 
reengineering  bulletin  board  or  through 
the  carrier  associations.  All  participants 
will  be  responsible  for  their  own 
lodging  arrangements,  travel,  and  other 
expenses. 

Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  95-19809  Filed  8-9-95;  8:45  am] 
MlMQ  CODE  3710-OMI 


Army  Science  Board;  Closed  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463),  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Aimy  Science  Board 
(ASB). 

Date  of  Meeting:  1  &  2  August  1995. 

Time  of  Meeting:  0800-1700, 1  August 
1995.  0800-1300,  2  August  1995. 

Place:  Huntsville,  AL. 

Agenda:  The  Anny  Science  Board's  (ASB) 
Independent  Assessment  on  "Hit-To-Kill 
Interceptor  Lethality"  will  hold  an  initial 
kick-off  meeting,  the  focus  is  on  establishing 
a  current  status  of  TMD  lethality  and 
preparing  for  future  group  direction. 
Following  the  required  conflict  of  interest 
presentation,  the  group  will  receive  an 


intelligence  briefing  from  the  U.S.  Army 
Space  and  Strategic  Defense  Conunand.  This 
wiU  be  followed  by  a  review  of  study  group 
direction,  identification  of  future  briefings, 
outlining  action  items  and  defining  a  future 
schedule.  The  last  major  topic  of  this  meeting 
will  be  to  define  special  study  group 
activities.  This  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b(c)  of 
Title  5,  U.S.C  specifically  paragraph  (1) 
thereof,  and  Title  5,  U.S.C,  Appendix  2, 
subsection  10(d).  The  classified  and 
unclassified  information  to  be  discussed  is  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  these  meetings.  The 
ASB  Administrative  Officer  may  be  contacted 
for  further  infonnation  at  (703)  695-0781. 
Michelle  P.  Diaz, 

Acting  Administrative  Officer,  Army  Science 
Board. 

[FR  Doc.  95-19746  Filed  8-9-95: 8:45  am] 
BH.UNQ  CODE  3710-OS-H 


MTMC'S  Acquisition  Strategy 
Concerning  the  Department  of  Defense 
(DOD)  Personal  i>roperty  Program 

agency:  MiUtary  Traffic  Management 
Command  (MTMC),  DOD. 
action:  Notice. 

SUMMARY:  MTMC  is  engaged  m  re- 
engineering  the  existing  DOD  Personal 
Property  Program  in  an  effort  to  enhance 
the  quahty  of  hfe  for  our  service 
members  and  their  families.  As 
additional  objectives  of  this  re- 
engineering  effort,  MTMC  desires  to 
simpUfy  the  process,  control  program 
costs,  and  ensure  quahty  of  service.  The 
re-engineering  effort  will  adopt,  to  the 
fullest  extent  possible,  proven 
commercial  business  practices  and 
reheve  carriers  of  DOD  unique  terms 
and  conditions.  As  part  of  the  re- 
engineering  effort,  MTMC  on  30  Jime 
1995  pubhshed  a  draft  requirements 
document  that  provides  details  to 
industry  concerning  the  anticipated 
requirements  to  participate  in  the 
movement  of  personal  property  for 
DOD.  In  conjunction  with  the  previous 
release  of  the  requirements  document, 
MTMC  is  pubhshing  the  acquisition 
strategy,  llie  acquisition  strategy  along 
with  die  requirements  document  shoiUd 
be  considered  a  single  package.  MTMC 
requests  that  industry  provide  their 
combined  input,  suggestions,  and 
constructive  criticism  concerning  the 
draft  requirement  document  and  the 
acquisition  strategy. 
DATES:  Comments  must  be  received  by 
20  September  1995. 
ADDRESSES:  Mail  comments  to 
Headquarters,  Mihtary  Traffic 
Management  Command,  ATTN:  MTOP- 
Q,  5611  Columbia  Pike,  Falls  Church, 
VA  22041-5050. 


FOR  FURTHER  INFORMATION  CONTACT: 
Joe  DeLuda,  MTOP-QE,  (703)  681- 
6753. 

SUPPLEMENTARY  INFORMATION:  The 
acquisition  strategy  and  the  draft  of  the 
requirements  document  can  be  obtained 
by  accessing  MTTvlC's  re-engineering 
update  from  the  EasyLink  Bulletin 
Board.  To  subscribed  to  AT&T  EasyLink 
services  carriers  may  contact  AT&T 
EasyLink  representative  Lyim  Phelps  at 
1-800-346-1557.  Procedures  to  access 
the  bulletin  l)oard  system  are  as  follows: 

MTMC  BBS  Access 

To  access  the  MTMC  BBS  a 
communication  software  is  required. 
The  software  could  be  EasyLii^'s  Office 
Access,  Procomm  Plus,  or  some  other 
type  of  off  the  shelf  communication 
software.  Also  required  is  an  account  on 
the  EasyLink  network. 

Ofpce  Access  Software 

•  At  the  Main  Menu  type  C  for  the 
On-line  Communication  Menu. 

•  At  the  On-line  Communication 
Menu  type  F  for  FYI.  The  software  will 
dial  the  network  and  exit  into  FYI. 

•  The  network  will  ask  for 
CATEGORY  NAME,  type  MTMC.  This 
will  place  you  in  the  MTMC  BBS. 

•  To  maneuver  within  the  BBS  to 
ADCSOPS  for  Quahty. 

a.  From  the  main  menu  TYPE  2  for 
die  ADCSOPS  for  Quahty. 

b.  TYPE  1  for  the  Re-Engmeered 
Personal  Property  Program. 

c.  TYPE  1  for  Contacts. 

d.  TYPE  2  for  hiformation. 

As  information  scrolls  across  the 
screen,  the  information  is  automatically 
downloaded  to  the  hard  drive  on  your 
computer. 

•  Press  END  key  to  discormect  from 
EasyLink. 

•  Press  ESC  key  and  retiun  to  the 
Main  Menu. 

•  Type  I  to  access  the  Inbound 
Journal. 

•  High  hght  the  message  and  Press 
ENTER  to  view  the  BBS  categories  that 
were  scaimed. 

PROCOMM  PLUS  Software 

•  At  the  Dialing  Directory  press  R  to 
Revise  Entry.  Type  in  the  entry  name. 

•  The  remaining  setup  entries  are  as 
follows: 

•  fiumheT=l-80&-325-4112oTl- 
800-445-7523. 

•  BA{JD=2400. 

•  PARITY=£'ven. 

•  DATA  BITS=7. 

•  ST0PBITS=1. 

•  DUPLEX=HALF. 

•  SCRIPT=BLANK. 

•  PROTOCOL=ASCJ7. 

•  TERMINAL=ANS/. 
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•  Press  fnterto  dial  the  network. 

•  At  the  EASYUNK  ID  prompt  type 
your  USERID  AND  PASSWORD. 

•  At  the  PTS  prompt  type  EXIT.  This 
will  exit  the  Easylink  network  and 
provide  an  EasyLink  Service  Menu. 

•  Press  2  to  select  FYI. 

•  Hold  down  the  ALTkey  and  press 
Fl  and  type  a  log  name.  This  will  open 
the  log  and  allow  the  capture  of  the  BBS 
data  as  it  is  scanned. 

•  The  network  will  ask  for 
CATEGORY  NAME,  type  MTMC.  This 
will  place  you  in  the  MTMC  BBS. 

To  maneuver  within  the  BBS  to 
AOCSOPS  for  Quality. 

a.  From  the  main  menu  TYPW  2  for 
the  ADCSOPS  for  QuaUty. 

b.  TYPE  1  for  the  Re-Engineered 
Personal  Property  Program. 

c  TYPE  1  for  Contacts, 
d.  TYPE  2  for  Information. 

•  The  software  will  automatically 
capture  the  categories  that  are  typed. 
After  the  category  scan  is  completed, 
press  ALT  and  the  H  keys  to  logoff. 

•  Hold  down  the  ALT  key  and  press 
Fl  to  close  the  log. 

•  Hold  down  the  ALT  key  and  press 
V.  Type  the  log  name  to  view  it.  "Hiis 
will  allow  the  captured  BBS  date  to  be 
viewed. 

Gngvy  D.  Showdlar, 
Army  Federal  Regfster  Liaison  Officer. 
(FR  Doc  95-19808  Filed  8-9-95;  8:45  am] 
mima  coot  m^Ant 


DEPARTMENT  OF  EDUCATION 
(CFDA  No.:  84.300] 

Alaska  and  Native  Hawaiian  Cultunri 
and  Arts  Development  Program 

AQENCY:  Department  of  Education. 
ACTION:  Notice  of  funding  available  for 
fiscal  year  (FY)  1995  and  procedures  for 
certification  of  eUgibiUty  and 
q)plication. 

PURPOSE  OF  PROGRAM:  The  Native 
Hawaiian  and  Alaska  Native  Culture 
and  Arts  Development  Program 
authorizes  grants  to  provide  scholarly 
study  of,  and  instruction  in.  Native 
Hawaiian  or  Alaska  Native  wt  and 
culture;  to  estabUsh  programs  that 
culminate  in  the  awarding  of  d^rees  in 
the  various  fields  of  Native  Hawaiian  or 
Alaska  Native  art  and  cultiue;  or  to 
establish  centers  and  programs  with 
respect  to  Native  Hawaiian  or  Alaska 
Native  art  and  culture  that  are  similar  in 
purpose  to  the  centers  and  programs 
described  in  20  U.S.C.  4417(b),  (c). 
BACKQROUNO:  hi  1994,  Congress 
amended  the  Native  Hawaiian  culture 
and  arts  development  program  to 


include  programs  for  Alaska  Native 
culture  and  arts  development  (20  U.S.C. 
1441).  The  legislation  authorizes  grants 
to  support  programs  for  Native 
Hawaiian  or  Alaska  Native  cultiire  and 
arts  development  to  any  private, 
nonprofit  organization  or  institution 
that  primarily  serves  and  represents 
Native  Hawaiians  or  Alaska  Natives, 
and  has  been  recognized  by  the 
Governor  of  the  State  of  Hawaii  or  the 
Governor  of  the  State  of  Alaska,  as 
appropriate,  for  the  purpose  of  making 
such  organization  or  institution  eligible 
to  receive  such  grants. 

For  FY  1995,  $1,000,000  was 
originally  appropriated  for  this  program. 
However,  a  Congressional  budget 
rescission  has  reduced  the  appropriated 
amoimt  to  $500,000.  In  addition,  the 
rescission  bill  specifies  that  these  funds 
shall  be  available  only  for  Native 
Alaskans. 

For  any  grants  made  under  this 
program  for  Alaska  Native  arts  and 
ciUtiu^.  the  grant  recipient  must 
establish  a  governing  board  to  manage 
and  control  the  program  for  which  the 
grant  is  made,  the  members  of  which — 

(a)  Include  Alaska  Natives  and 
individuals  widely  recognized  in  the 
field  of  Alaska  Native  art  and  culture; 

(b)  Represent  the  Eskimo.  Indian,  and 
Aleut  cilltures  of  Alaska;  and 

(c)  Serve  for  a  fixed  term. 
ELIGIBLE  APPLICANTS:  An  eligible 
appUcant  is  any  private,  nonprofit 
organization  or  institution  that 
primarily  serves  and  represents  Alaska 
Natives  and  has  been  recognized  by  the 
Governor  of  the  State  of  Alaska  for  the 
purpose  of  making  the  organization  or 
institution  eligible  to  receive  a  grant 
under  this  program. 
CERTIFICATION  SUBMISSION:  Potential 
applicants  must  submit  their  request  for 
certification  as  an  eligible  entity  for  a 
grant  under  this  program  directly  to  the 
Governor  of  Alaska.  This  request  for 
certification  must  be  received  by  the 
Governor  no  later  than  August  16. 1995, 
at  the  following  address:  Ilie  Honorable 
Tony  Knowles,  Governor  of  Alaska,  P.O. 
Box  110001,  Jimeau,  Alaska  99811- 
0001. 

Only  those  entities  that  have  been 
certified  by  the  Governor  of  the  State  of 
Alaska  will  be  considered  eligible  to 
participate  in  this  program. 
APPLICATION  REQUIREMENTS:  If  more  than 
one  eligible  applicant  is  identified  by 
the  Governor  of  Alaska,  the  eligible 
applicants  will  compete  for  the  funding 
available  under  this  program.  The 
criteria  in  34  CFR  75.210  (the  Education 
Department  General  Administrative 
Regulations)  will  be  used  to  evaluate  the 
applications  submitted  by  multiple 


eUgible  appUcants.  The  IS  additional 
points  to  be  distributed  among  the 
evaluation  criteria  under  34  CFR 
75.210(c)  will  be  allocated  to  the  "Plan 
of  Operation"  selection  criterion  for  a 
possible  total  of  30  points. 

If  only  one  eligible  appUcant  is 
certified  by  the  Governor  of  Alaska,  the 
application  for  funding  should  address 
the  requirements  of  the  statute  and  the 
Departinent  will  then  review  the 
application  to  ensure  that  the  program 
meets  the  purposes  of  the  statute  (20 
U.S.C.  4441). 

DEAOUNC  FOR  RECEIPT  OF  APPLICATIONS: 
September  18. 1995. 
AVAILABLE  FUNDING:  $500,000. 
PROJECT  PERIOO:  12  months. 
E8TMATED  NUMBER  OF  AWARDS:  One. 
PROGRAM  AUTHORITY:  20  U.S.C.  4441. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cathie  Martin,  Office  of  Indian 
Education,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW.  Portals  Building-Room  4300, 
Washington.  DC  20202-6335. 
Telephone  202-260-3774  or  1-600- 
501-5795.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Mofiday  through  Friday. 

(Catalog  of  Federal  Domestic  Assistance 
Number:  84.300  Alaska  and  Native  Hawaiian 
Cultural  and  Arts  Development  Program) 

Dated:  August  7. 1995. 
Thomas  W.  Payzant, 

Assistant  Secretary  Elementary  and 
Secondary  Education. 

(FR  Doc.  95-19870  Filed  8-9-95;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  ER9S-1394-000,  et  al.] 

Central  IHInols  Ligiit  Company,  et  ai.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

August  3. 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Central  Illinois  Light  Company 

[Docket  No.  ER95-1 394-000] 

Take  notice  that  on  July  19. 1995, 
Central  Illinois  Light  Company  (CILCO), 
300  Liberty  Street.  Peoria.  Illinois 
61202,  tendered  for  filing  with  the 
Commission  an  Index  of  Customer  and 
six  signed  Service  Agreements  under 
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the  Coordination  Sales  Tariff  approved 
on  April  25. 1995. 

CILCO  is  requesting  a  waiver  of  the 
notice  period  to  the  extent  necessary  to 
allow  the  Service  Agreements  to  be 
effiactive  as  of  July  1, 1995. 

Copies  of  the  filing  were  served  on  all 
customers  and  the  Illinois  Commerce 
Commission. 

Comment  date:  August  15. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Arizona  Public  Service  Company 

[Docket  No.  ER95-1422-000] 

Take  notice  that  on  July  24, 1995, 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  a  Service  Agreement 
imder  APS-FERC  Electric  Tariff  Original 
Volume  No.  1  (APS  Tariff)  with  the 
following  entity:  Utility  2000  Energy 
Corporation. 

A  copy  of  this  filing  has  been  served 
on  the  above  listed  entity  and  the 
Arizona  Corporation  Commission. 

Comment  date:  August  17, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Mid  American  Natural  Resources, 
Inc. 

(Docket  No.  ER95-1423-000] 

Take  notice  that  on  July  24, 1995,  Mid 
American  Natural  Resources,  Inc.  (Mid 
American),  tendered  for  filing  pursuant 
to  Rules  205  and  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.205  and  385.206, 
a  petition  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission,  and  an  order  accepting 
its  Rate  Schedule  No.  1  to  be  effective 
on  the  date  of  the  Commission  order. 

Mid  American  intends  to  engage  in 
electric  power  and  energy  transactions 
as  a  mariceter  and  broker.  In  transactions 
where  Mid  American  sells  electricity  it 
proposes  to  make  such  sales  at  rates, 
terms,  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party. 
Mid  American  is  not  in  the  business  of 
generating,  transmitting,  or  distributing 
electric  power. 

Comment  date:  August  17, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  CINei^gy  Services,  Inc. 

[Docket  No.  ER95-1424-0001 

Take  notice  that  on  July  24. 1995, 
ONergy  Services,  Inc.  (QN),  tendered 
for  filing  on  behalf  of  its  operating 
company,  PSI  Energy,  Inc.  (PSI),  a  Third 
Amendment,  dated  Jime  30, 1995.  to  the 
Interconnection  Agreement,  dated  May 
1, 1992  as  amended,  by  and  between 
Indianapolis  Power  k  Light  Company 
andPSL 


The  Third  Amendment  revises  the 
definitions  for  Out-Of-Pocket  Costs  and 
Emission  Allowances  and  provides  for 
QNergy  Services  to  act  as  agent  for  PSI. 
The  following  Service  Schedules  have 
also  been  revised: 

A.  Emergency  Service 

B.  Interoiange  Energy 

C.  Short  Term  Power  and  Energy 

D.  Carmel  Southeast  Tap 

GIN  and  IPL  have  requested  an 
effective  date  of  October  1, 1995  for 
Service  Schedules  A,  B  and  C  and  an 
effective  date  of  September  1, 1995  for 
Service  Schedule  D. 

Copies  of  the  filing  were  served  on 
Indianapolis  Power  &  Light  Company, 
the  Kentucky  Public  Service 
Commission.  PubUc  UtiUties 
Commission  of  Ohio  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  August  17. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Pennsylvania  Power  &  Light 
Company 

[Docket  No.  ES95-1425-000] 

Take  notice  that  on  July  24,  1995, 
Pennsylvania  Power  &  Light  Company 
(PP&L),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
eight  Service  Agreements  (the 
Agreements)  between  PP&L  and  (1) 
Stand  Energy  Corporation,  dated  July  1. 
1995,  (2)  LG&E  Power  Marketing.  Inc., 
dated  July  3, 1995,  (3)  Catex  Vital 
Electric.  L.L.C..  dated  July  7. 1995,  (4) 
CMEX  Energy.  Inc..  dated  July  7. 1995. 
(5)  CNG  Power  Services  Corporation, 
dated  July  7, 1995,  (6)  Heartland  Energy 
Services.  Inc.,  dated  July  7, 1995.  (7) 
InterCoast  Power  Marketing  Company, 
dated  July  7. 1995,  and  (8)  New  York 
State  Electric  &  Gas  Corporation,  dated 
July  7. 1995.  The  Agreements 
supplement  a  Short  Term  Capacity  and 
Energy  Sales  umbrella  tariff  approved 
by  the  Commission  in  Docket  No.  ER95- 
782-000  on  June  21, 1995. 

In  accordance  with  the  poUcy 
annoimced  in  Prior  Notice  and  Filing 
Requirements  Under  Part  II  of  the 
Federal  Power  Act.  64  FERC 1 61.139, 
clarified  and  reh'g  granted  in  part  and 
denied  in  part.  65  FERC  1 61.081  (1993), 
PP&L  requests  the  Commission  to  make 
the  Agreement  effective  as  of  the  date  of 
execution  of  each,  because  service  will 
be  provided  under  an  umbrella  tariff 
and  each  service  agreement  is  filed 
within  30  days  after  the  commencement 
of  service.  In  accordance  with  18  CFR 
35.11,  PP&L  has  requested  waiver  of  the 
sixty-day  notice  period  in  18  CFR 
35.2(e).  PP&L  has  also  requested  waiver 
of  certain  filing  requirements  for 
information  previously  filed  with  the 


Commission  in  Docket  No.  ER95-782- 
000. 

PP&L  states  that  a  copy  of  its  fiUng 
was  provided  to  the  customers  involved 
and  to  the  Pennsylvania  Public  UtiUty 
Commission. 

Comment  date:  August  15, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Pennsylvania  Power  &  Light 
Company 

[Docket  No.  ER95-1426-000) 

Take  notice  that  on  July  24. 1995, 
Pennsylvania  Power  &  Light  Company 
(PP&L).  tendered  for  fiUng  with  the 
Federal  Energy  Regulatory  Commission 
one  Borderline  Service  Agreement  (the 
Agreement)  between  PP&L  and 
MetropoUtan  Edison  Company  (Met-Ed) 
dated  June  29. 1995.  The  Agreement 
supplements  a  borderline  service 
umbrella  tariff  approved  by  the 
Commission  in  Docket  No.  ER93-847- 
000  by  estabUshing  the  precise  point  of 
deUver,  metering  arrangements,  and 
transmission  losses  associated  with  a 
new  point  of  deUvery  under  the 
umbrella  tariff. 

In  accordance  with  the  poUcy 
announced  in  Prior  Notice  and  Filing 
Requirements  Under  Part  II  of  the 
Federal  Power  Act,  64  FERC  1 61,139, 
clarified  and  reh  'g  granted  in  part  and 
denied  in  part.  65  FERC  161.081  (1993), 
PP&L  requests  the  Commission  to  make 
the  Agreement  effective  as  of  June  29. 
1995.  because  service  will  be  provided 
tmder  an  umbrella  tariff  and  the  service 
agreement  is  filed  within  30  days  after 
the  commencement  of  service.  In 
accordance  with  18  CFR  35.11.  PP&L 
has  requested  waiver  of  the  sixty-day 
notice  period  in  18  CFR  35.2(e).  PP&L 
has  also  requested  waiver  of  certain 
filing  requirements  for  information 
previously  filed  with  the  Commission  in 
Docket  No.  ER93-847-000. 

PP&L  states  that  a  copy  of  its  filing 
was  provided  to  Met-Ed  and  to  the 
Pennsylvania  PubUc  UtiUty 
Commission. 

Comment  date:  August  17. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Idaho  Power  Company 

(Docket  No.  ER95-1427-000) 

Take  notice  that  on  July  24, 1995, 
Idaho  Power  Company  (IPC),  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  an  amendment 
of  a  transmission  service  agreement 
with  the  Bonneville  Power 
Administration. 

Comment  date:  August  17, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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8.  South  Carolina  Electric  &  Gas 
Company 

(Docket  No.  ER95-1428-000] 

Take  notice  that  on  July  24, 1995, 
South  Carolina  Electric  &  Gas  Company, 
tendered  for  filing  proposed 
cancellation  of  Rate  Sdiedule 
T1.S5.1(FPC)  between  South  Carolina 
Electric  &  Gas  Company  and  The 
Commissioners  of  PubUc  Works,  Town 
of  McCormick,  South  Carolina. 

Under  the  proposed  cancellation  the 
contract  will  be  replaced  with  the  Rate 
Schedule  included  with  this  filing. 

Copies  of  this  filing  were  served  upon 
The  Commissioners  of  Public  Works, 
Town  of  McCormick,  South  Carolina. 

Comment  date:  August  17, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).^  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  95-19720  Filed  8-9-95;  8:45  ami 
■MJJNQ  COOC  6717-01-^ 


[Doctet  No.  EQ95-43-000.  et  al.] 

El  Power,  Inc.,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

August  4, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  EI  Power,  Inc. 

(Docket  No.  BG95-63-000] 

On  July  28, 1995,  EI  Power.  Inc.  ("EI 
Power"),  c/o  Energy  Initiatives,  Inc., 
.  One  Upper  Pond  Road,  Parsippany, 
New  Jersey  07054,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  ("EWG")  status 
pursuant  to  18  CFR  Part  365  of  the 
Commission's  Regulations. 


EI  Power  states  that  it  is  a  Delaware 
corporation  formed  to  engage  in  project 
development  activities  associated  with 
the  direct  or  indirect  acquisition  of 
ownership  interests  in  one  or  more 
eligible  facilities  and/or  EWGs.  EI  Power 
further  states  that  it  has  previously  been 
determined  to  be  an  EWG.  According  to 
EI  Power,  this  filing  is  occasioned 
because  EI  Power  intends  to  acquire  all 
of  the  voting  capital  stock  of  (i)  EI 
Barranquilla,  Inc.,  a  Delaware 
corporation  and  (ii)  Guaracachi 
America,  Inc.,  a  Delaware  corporation. 

Comment  date:  August  21,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  EI  International 

(Docket  No.  EC95-64-000] 

On  July  28, 1995,  EI  International, 
c/o  Energy  Initiatives,  Inc.  One  Upper 
Pond  Road,  Parsippany,  New  Jersey, 
07054,  filed  vfith  the  Federal  Energy 
Regulatory  Commission  an  appUcation 
for  redetermination  of  exempt  wholesale 
generator  status  pursuant  to  18  CFR  Part 
365  of  the  Commission's  Regulations. 

According  to  the  application,  EI 
International  (formerly  known  as  EI 
Cayman)  is  a  Cayman  Islands 
corporation  previously  determined  to  be 
an  EWG  on  the  basis  of  its  intention  to 
acquire  an  ownership  interest  in 
Termobarranquilla  S.A.,  Empresa  de 
Servicios  Publicos  ("TEBSA"),  a 
Colombian  Corporation  which  was 
formed  to  develop,  construct  and  own 
an  eligible  facility  to  be  located  in 
Soledad  near  Barranquilla,  Colombia. 
This  filing  is  occasioned  because  EI 
International  no  longer  intends  to 
acquire  such  ownership  interest. 
Instead,  according  to  the  application,  EI 
International  is  planning  to  acquire  all 
of  the  capital  stock  of  EI  Services 
Colombia,  a  Colombian  corporation 
which  was  formed  to  enter  into  an 
operation  and  maintenance  agreement 
with  TEBSA  to  operate  such  facility.  All 
of  the  facility's  electricity  will  be  sold 
at  wholesale  to  Corporacion  Electrica  de 
la  Costa  Atlantica.  a  Colombian  entity. 
EI  International  also  intends  to  enter 
into  similar  agreements  (either  directly 
or  through  wholly-owned  subsidiaries) 
with  one  or  more  as-yet-imidentified 
eUgible  facilities  and  EWGs. 

Comment  date:  August  21, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  EI  Barranquilla,  Inc. 

(Docket  No.  EG95-«5-000) 

On  July  28, 1995,  EI  Barranquilla,  Inc. 
("EI  Barranquilla"),  c/o  Energy 
Initiatives,  Inc.,  One  Upper  Pond  Road, 
Parsippany,  New  Jersey  07054,  filed 


with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  18  CFR  Part 
365  of  the  Commission's  Regulations. 

EI  Barranquilla  states  that  it  is  a 
Delaware  corporation  formed  to  acquire 
up  to  30%  but  in  no  event  less  than  5% 
of  the  voting  shares  of 
Termobarranquilla  S.A.,  Empresa  de 
Servicios  Fubhcos,  a  Colombian 
corporation  which  was  formed  to 
develop,  construct  and  own  an  eligible 
facility  located  in  Soledad,  near 
Barranquilla,  Colombia.  Corporacion 
Electrica  de  la  Costa  Atlantica,  a 
Colombian  utility,  will  purchase  all  of 
the  electrical  output  &t)m  the  Facility. 

Comment  date:  August  21, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Commonwealth  Electric  Compaiqr  v. 
Dartmouth  Power  Associates  Limited 
Partnership  and  EMI^artmouth,  Inc.) 

(Docket  No.  EL95-66-0001 

Take  notice  that  on  July  27, 1995, 
Commonwealth  Electric  Company 
tendered  for  filing  a  complaint  against 
Dartmouth  Power  Associates  Limited 
Partnership  and  EMI/Dartmouth,  Inc. 
concerning  violation  of  filed  rate 
schedule,  motion  for  consolidation  of 
proceedings,  and  motion  for  siunmary 
disposition. 

Comment  date:  September  5, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Eastern  Power  Distribution,  Inc. 

(Docket  No.  ER94-964-006) 

Take  notice  that  on  July  17, 1995, 
Eastern  Power  Distribution,  Inc. 
(Eastern)  filed  certain  information  as 
required  by  the  Commission's  April  5, 
1994,  order  in  Docket  No.  ER94-964- 
000.  Copies  of  Eastern  Power's 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

6.  Moi^gan  Stanley  Capital  Group,  Inc. 

(Docket  No.  ER94-1 384-006] 

Take  notice  that  on  July  26, 1995, 
Morgan  Stanley  Capital  Group.  Inc. 
tendered  for  filing  certain  information 
as  required  by  the  Commission's  order 
dated  November  8, 1994.  Copies  of  the 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

T.  Mesquite  Energy  Services,  Inc. 

(Docket  No.  ER95-74-0021 

Take  notice  that  on  July  31, 1995, 
Mesquite  Energy  Services  Inc.  tendered 
for  filing  certain  information  as  required 
by  the  Commission's  order  dated 
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January  4, 1995.  Copies  of  the 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

8.  National  Power  Management 
Company 

[Docket  No.  ER95-192-002] 

Take  notice  that  on  July  28, 1995, 
National  Power  Management  Company 
(National  Power)  filed  certain 
information  as  required  by  the 
Commission's  January  4, 1995,  order  in 
Docket  No.  ER95-192-000.  Copies  of 
National  Power's  informational  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

9.  Wickland  Power  Services 

P^ocket  No.  ER95-3O0-0O3] 

Take  notice  that  on  July  26, 1995, 
Wickland  Power  Services  tendered  for 
filing  certain  information  as  required  by 
the  Commission's  order  dated  March  16, 
1995.  Copies  of  the  informational  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

10.  Stand  Enet^  Corporation 

[Docket  No.  ER95-362-0021 

Take  notice  that  on  July  26, 1995, 
Stand  Energy  Corporation  filed  certain 
information  as  required  by  the 
Conunission's  February  24, 1995,  letter- 
order  in  Docket  No.  ER95-362-O00. 
Copies  of  Stand  Energy  Corporation's 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 

11.  CLP  Hartford  Sales  L.L.C 

(Docket  No.  ER9S-393-004] 

Take  notice  that  on  July  28, 1995,  CLP 
Hartford  Sales  L.L.C.  filed  certain 
information  as  required  by  the 
Commission's  February  22, 1995,  order 
in  Docket  No.  ER95-393-000.  Copies  of 
CLP  Hartford  Sales  L.LC.'s 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

12.  Audit  Pro  Incorporated 

p)ocket  No.  ER95-878-001] 

Take  notice  that  on  Jxily  28, 1995, 
Audit  Pro  Incorporated  (Audit  Pro)  filed 
certain  information  as  required  by  the 
Commission's- June  2, 1995,  order  in 
Docket  No.  ER95-878-000.  Copies  of 
Audit  Pro's  informational  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

13.  PECO  Energy  Company 

CDocket  No.  ER95-1 155-000] 

Take  notice  that  on  July  19, 1995, 
PECO  Energy  Company  tendered  for 


filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  August  18, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Da3rton  Power  and  Light  Company 

(Docket  Nos.  ER95-1 158-000  and  ER95- 
1256-000] 

Take  notice  that  on  July  28, 1995, 
Dayton  Power  and  Lig^t  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  August  18, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Prairie  Winds  Energy,  Inc. 

[Docket  No.  ER95-1234-000] 

Take  notice  that  on  July  5, 1995, 
Prairie  Winds  Energy,  Inc.  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  August  18, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Wisconsin  Power  &  Light  Company 

[Docket  No.  ER95-1384-000] 

Take  notice  that  on  July  17, 1995, 
Wisconsin  Power  &  Light  Company 
(WP&L)  tendered  for  filing  an  amended 
Wholesale  Contract  dated  July  10, 1995, 
between  Pioneer  Power  &  Light 
Company  and  WP&L.  WP&L  states  that 
this  amended  Wholesale  Power  Contract 
revises  the  previous  agreement  between 
the  two  parties  dated  December  15, 
1977,  and  designated  Rate  Schedule 
Number  118  by  the  Commission. 

The  parties  have  amended  the 
Wholesale  Power  Contract  to  add  an 
additional  delivery  point.  Service  imder 
this  amended  Wholesale  Power  Contract 
will  be  in  accordance  with  standard 
WP&L  Rate  Schedule  W-3. 

WP&L  requests  an  effective  date  of 
July  15, 1995  which  is  conciurent  with 
the  expected  in  service  date.  WP&L 
states  that  copies  of  the  amended 
Wholesale  Power  Contract  and^e  filing 
have  been  provided  to  Pioneer  Power  & 
Light  Company  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  August  18, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Southern  California  Edison 
Company 

[Docket  No.  ER95-1 402-000] 

Take  notice  that  on  July  20, 1995, 
Southern  California  Edison  Company 
tendered  for  filing  a  Notice  of 
Cancellation  of  FERC  Rate  Schedule  No. 
246.18  and  all  supplements  thereto  in 
the  above-referenced  docket. 


Comment  date:  August  18, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Southern  CalifiHnia  Edison 
Company 

(Docket  NO..ER95-1403-000] 

Take  notice  that  on  July  20, 1995, 
Southern  California  Edison  Comp>any 
tendered  for  filing  a  Notice  of 
Cancellation  of  FERC  Rate  Schedule  No. 

248.16  and  FERC  Rate  Schedule  No. 

248.17  and  all  supplements  thereto  in 
the  above-referenced  docket. 

Comment  date:  August  18, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Southern  California  Edison 
Company 

[Docket  No.  ER95-1405-000] 

Take  notice  that  on  July  20, 1905, 
Southern  California  Edison  Company 
tendered  for  filing  a  Notice  of 
Cancellation  of  FERC  Rate  Schedule  No. 

249.17  and  FERC  Rate  Schedule  No. 

249.18  and  all  supplements  thereto  in 
the  above-referenced  docket. 

Comment  date:  August  18, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  JPower 

(Docket  No.  ER95-1421-000] 
Take  notice  that  on  July  21, 1995, 

Jpower  tendered  for  filing  a  power 

marketing  application  under  rate 

schedule  No.  1  to  become  effective 

September  1, 1995. 
Comment  date:  August  18, 1995,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

21.  Southern  Indiana  Gas  and  Electric 
Company 

(Docket  No.  ER95-1429-000] 

Take  notice  that  on  July  25, 1995, 
Southern  Indiana  Gas  and  Electric 
Company  (SIGECO),  tendered  for  filing 
to  a  proposed  Interchange  Agreement 
with  AES  Power,  Inc.  (AES). 

The  proposed  revised  Interchange 
Agreement  will  provide  for  the 
purchase,  sale,  and  transmission  of 
capacity  and  energy  by  either  party 
under  the  following  Service  Schedules: 
(a)  SIGECO  Power  Sales;  (b)  AES  Power 
Sales,  and  (c)  Transmission  Service. 

Waiver  of  the  Commission's  Notice 
Requirements  is  requested  to  allow  for 
an  effective  date  of  July  28, 1995. 

Comment  date:  August  18, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  New  England  Power  Company 

(Docket  No.  ER9S-1430-000] 

Take  notice  that  on  July  25, 1995, 
New  England  Power  Company,  tendered 
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for  filing  a  parallel  transmission  supply 
agreement  executed  by  New  England 
Power  Company,  Massachusetts  Electric 
Company  and  General  Electric  in  Lynn, 
Massachusetts. 

Comment  date:  August  18, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Virgiiiia  Electric  and  Power 
Company 

[Docket  No.  ER95-1 43 1-000] 

Take  notice  that  on  July  25, 1995, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filkig  a 
Service  Agreement  between  LC&E 
Power  Marketing  Inc.  and  Virginia 
Power,  dated  December  31, 1994  under 
the  Power  Sales  Tariff  to  EHgible 
Purchasers  dated  May  27, 1994.  Under 
the  tendered  Service  Agreement 
Virginia  Power  agrees  to  provide 
services  LG&E  Power  Marketing  hic. 
under  the  rates,  terms  and  conditions  of 
the  Power  Sales  Tariff  as  agreed  by  the 
parties  pursuant  to  the  terms  of  the 
appUcable  Service  Schedules  included 
in  the  Power  Sales  Tariff. 

Copies  of  the  filing  were  served  upon 
the  Kentucky  Public  Service 
Commission,  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utihties  Commission. 

Comment  date:  August  18, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Allegheny  Power  Service 
Corporation  on  Behalf  of  West  Penn 
Power  Company 

■Docket  No.  ER95-1432-000) 

Take  notice  that  on  July  26, 1995, 
Allegheny  Power  Service  Corporation 
on  behalf  of  West  Penn  Power  Company 
and  its  wholesale  Customers  submitted 
Supplement  No.  4  to  the  above- 
referenced  docket,  a  filing  to  change 
rates  to  reflect  a  reduction  in  corporate 
net  income  tax  legislated  by  the 
Pennsylvania  General  Assembly. 
Allegheny  Power  Service  Corporation 
requests  waiver  of  notice  requirements 
and  asks  the  Commission  to  grant  a 
August  1, 1995,  effective  date. 

Copies  of  the  filing  have  been 
provided  to  the  Pennsylvania  Public 
Utility  Commission  and  all  parties  of 
record. 

Comment  date:  August  18,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Proler  Power  Marketing,  Inc. 

[Docket  No.  ER95-1433-000) 

Take  notice  that  on  July  25, 1995, 
Proler  Power  Marketing,  Inc.  (the 
Petitioner),  tendered  for  filing  pursuant 
to  Rule  207  of  the  Commission's  Rules 


of  Practice  and  Procedure,  18  CFR 
385.207,  a  petition  for  waivers  and 
blanket  approvals  under  various 
regulations  of  the  Conunission,  and  an 
order  accepting  its  Rate  Schedule  No.  1. 

The  Petitioner  intends  to  engage  in 
wholesale  electric  power  transactions  as 
a  marketer.  The  Petitioner  will  purchase 
power,  including  capacity  and  related 
services  from  electric  utilities, 
qualifying  CadHties  and  independent 
power  producers,  and  resell  such  power 
to  other  purchasers.  The  Petitioner 
proposes  to  charge  rates  mutually 
agreed  upon  by  tibe  parties.  The 
Petitioner  is  not  in  the  business  of 
producing  or  transmitting  electric 
power.  The  Petitioner  does  not  ourently 
have  or  contemplate  acquiring  title  to 
any  electric  power  transmission  or    • 
generation  faciUties. 

Rate  Schedule  No.  1  provides  for  the 
sale  of  energy  and  capacity  at  agreed 
prices. 

Comment  date:  August  18, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  CINergy  Services,  Inc. 

[Docket  No.  ER95-1 4 34-000] 

Take  notice  that  on  July  26, 1995, 
CINeigy  Services,  Inc.  (GIN),  tendered 
for  filing  on  behalf  of  its  operating 
companies,  The  Gncinnati  Gas  & 
Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  an  Interchange 
Agreement,  dated  June  1, 1995,  between 
CIN,  CG&E,  PSI  and  MidCon  Power 
Services  Corp.  (MidCon). 

The  Interchange  Agreement  provides 
for  the  following  service  between  CIN 
and  MidCon: 

1.  Exhibit  A — Power  Sales  by  MidCon 

2.  Exhibit  B— Power  Sales  by  GIN 
GIN  and  MidCon  have  requested  an 

effective  date  of  August  1, 1995. 

Copies  of  the  filing  were  served  on 
MidCon  Power  Services  Corp.,  the 
Kentucky  Public  Service  Commission, 
Public  Utihties  Commission  of  Ohio, 
Ilhnois  Commerce  Commission  and  the 
Indiana  ytihty  Regulatory  Commission. 

Comment  date:  August  18, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Great  Bay  Power  Corporation 

[Docket  No.  ER95-1435-000J 

Take  notice  that  on  July  26, 1995, 
Great  Bay  Power  Corporation  (Great 
Bay),  tendered  for  filing  a  service 
agreement  between  Gatex  Vitol  Electric 
Inc.  and  Great  Bay  for  service  imder 
Great  Bay's  Tariff  for  Short  Term  Sales. 
This  Tariff  was  accepted  for  filing  by  the 
Conunission  on  November  11, 1993,  in 
Docket  No.  ER93-524-000.  The  service 
agreement  is  proposed  to  be  effective 
August  1, 1995. 


Comment  date:  August  18, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Commonwealth  Electric  Company, 
Cambridge  Electric  Light  Co. 

[Docket  No.  ER95-1436-0001 

Take  notice  that  on  July  27, 1995, 
Commonwealth  Electric  Company 
(Commonwealth)  on  behalf  of  itself  and 
Cambridge  Electric  Light  Company 
(Cambridge),  collectively  referred  to  as 
the  "Companies",  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  executed  Service 
Agreements  between  the  Companies  and 
the  following  Customers: 

Engelhard  Power  Marketing,  Inc..  New 
York  State  Electric  k  Gas  Corporation, 
Northeast  Utilities  Service  Company 

These  Service  Agreements  specify 
that  the  Customers  have  signed  on  to 
and  have  agreed  to  the  terms  and 
conditions  of  the  Companies'  Power 
Sales  and  Exchanges  Tariffs  designated 
as  Commonwealth's  Power  Sales  and 
Exchanges  Tariff  (FERC  Electric  Tariff 
Original  Volume  No.  3)  and  Cambridge's 
Power  Sales  and  Exchanges  Tariff  (FERC 
Electric  Tariff  Original  Volume  No.  5). 
These  Tariffs,  approved  by  FERC  on 
April  13, 1995,  and  which  have  an 
effective  date  of  March  20, 1995,  will 
allow  the  Companies  and  the  Customers 
to  enter  into  separately  scheduled 
transactions  under  which  the 
Companies  will  sell  to  the  Customers 
capacity  and/or  energy  as  the  parties 
m^  mutually  agree. 

The  Companies  request  an  effective 
date  as  specified  on  each  Service 
Agreement. 

Comment  date:  August  18, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Union  Electric  Company 

(Docket  No.  ER95-1437-0001 

Take  notice  that  on  July  27, 1995, 
Union  Electric  Company,  tendered  for 
filing  Fourth  Revised  Exhibit  A  to  its 
Wholesale  Electric  Service  Agreements 
with  the  Cities  of  California,  Centralia, 
AWP,  Fredericktown,  Hannibal, 
Kahoka,  Kirkwood,  Linneus,  Marceline, 
Owensville,  Perry,  RoUa,  apd  St.  James, 
Missoiui;  Citizens  Electric  Corporation; 
and  Sho-Me  Power;  and  the  First 
Revised  Exhibit  C  for  the  City  of 
Jackson,  Missouri,  providing  for  a 
decrease  in  the  rates  charged  pursuant 
to  said  Agreements. 

Said  decrease  in  rates  follows  a 
decrease  in  the  Company's  Missouri 
retail  rates  and  is  being  applied  to  the 
Company's  wholesale  customer's 
settlement  rates  pursuant  to  Section  2  of 
said  Wholesale  ElectricSendce 
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Agreements  (and  Item  3  for  the  City  of 
Jackson). 

Copies  of  the  filing  were  served  upon 
the  pubUc  utiUty's  jurisdictional 
customers  and  the  Missouri  Public 
Service  Commission. 

Comment  date:  August  18, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  New  England  Power  Cmnpany 

[Docket  Na  ER9S-1438-000] 

Take  notice  that  on  July  27, 1995, 
New  England  Power  Company  and 
Massachusetts  Electric  Company 
tendered  for  filing  an  Agreement  for 
Transmission  Study  Services  executed 
with  Boston  Edison  Company. 

Comment  date:  August  18, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  IGM,  Inc. 

(Docket  No.  ER95-1439-000] 

Take  notice  that  on  July  27, 1995, 
IGM,  hic.  (IGM),  tendered  for  filing 
pursuant  to  Rule  205, 18  CFR  385.205, 
a  petition  for  waiver  and  blanket 
approvals  imder  various  regulations  of 
the  Commission  and  for  an  order 
accepting  its  FERC  Electric  Rate 
Schedule  No.  1  to  be  effective  October 
1. 1995. 

IGM  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  IGM  sells  electric  energy  it 
proposes  to  make  such  sales  on  rates, 
terms,  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party. 
IGM  is  not  in  the  business  of  generating, 
transmitting,  or  distributing  electric 
power. 

Conunent  date:  August  18, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Portland  General  Electric  Company 

[Docket  No.  ER9S-1440-000J 

Take  notice  that  on  Jidy  26, 1995, 
Portland  General  Electric  Company 
(PGE),  filed  an  executed  Service 
Agreement  with  Coastal  Electric 
Services  Company.  The  Service 
Agreement  is  submitted  piusuant  to  the 
tariff  provisions  pertaining  to  unit 
contingent  capacity  and/or  energy  sale 
agreement  under  Sisrvice  Schedule  E  of 
FERC  Electric  Tariff,  1st  Revised 
Volume  No.  2  (Docket  No.  ER95-734- 
000). 

PGE  requests  that  the  Service 
Agreement  become  effective  on  August 
1, 1995  and  requests  waiver  of  the 
Commission's  Regulations. 

Comment  dote:  Aiigust  18, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


33.  Conoco  Power  Marketing  Inc. 

[Docket  No.  ER9S-1441-000] 

Take  notice  that  on  July  27, 1995, 
Conoco  Power  Marketing  Inc.  (CPMI), 
tendered  for  filing  an  appUcation  for 
waivers  and  blanket  approvals  under 
various  regulations  of  the  Commission 
and  for  an  order  accepting  its  FERC 
Electric  Rate  Schedule  No.  1  to  be 
effective  on  the  date  of  the 
Commission's  order  accepting  the  Rate 
Schedule  for  filing. 

CPMI  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer.  In  these  transactions,  CPMI 
proposes  to  charge  market-determined 
rates,  mutually  agreed  upon  by  the 
parties.  All  sales  and  purchases  will  be 
arms-length  transactions. 

Comment  date:  August  18, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Bangor  Hjrdro-Electric  Company 

[Docket  No.  ER95-1442-000] 

Take  notice  that  on  July  28, 1995, 
Bangor  Hydro-Electric  Company 
(Bangor),  tendered  for  filing  Rate 
Schedule  No.  FERC  No.  7  (Fifteenth 
Revision)  for  partial  requirements 
service  to  Eastern  Maine  Electric 
Cooperative,  Inc. 

Comment  date:  August  18, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Montaup  Electric  Company 

[Docket  No.  ER95-1443-0001 

Take  notice  that  on  July  27, 1995, 
Montaup  Electric  Company  (Montaup  or 
the  Company),  filed  amendments  to  the 
budgets  included  n  the  report  titled 
Conservation  and  Load  Management 
Annual  Report  Information  Filing  and 
Projected  Revenue  Requirements  dated 
October  31, 1994  (the  Informational 
Filing).  Conservation  and  Load 
Management  (C&LM)  activities  in 
Blackstone  Valley  Electric  Company's 
(Blackstone)  service  area  have  been 
more  successful  than  was  originally 
expected  when  the  1995  C&LM  budgets 
were  developed.  As  a  result,  actual 
expenditures  for  C&LM  in  Blackstone's 
service  area  will  be  approximately  30 
p>ercent  higher  than  was  projected  when 
the  Informational  Filing  was  submitted 
to  the  Commission.  The  purpose  of  the 
filing  is  to  amend  Montaup 's  1995 
C&LM  budget  to  better  reflect  the  actual 
C&LM  expenses  anticipated  in 
Blackstone's  service  area  and  minimize 
the.true-up  that  will  follow  in  1996. 
Montaup  requests  that  the  filing  be 
allowed  to  become  effective  on  October 
1. 1995. 


Comment  date:  August  18, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Engldiard  Power  Marketing,  Inc. 

[Docket  No.  ER94-169O-0051 

Take  notice  that  on  July  28, 1995, 
Englehard  Power  Marketing,  Inc.  filed 
certain  information  as  required  by  the 
Commission's  December  29. 1994, 
letter-order  in  Docket  No.  ER94-1690- 
000.  Copies  of  Englehard  Power 
Maiketing,  Inc.'s  informational  filing  are 
on  file  with  the  Commission  and  are 
available  for  pubUc  inspection. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Linwood  A.  WatMm,  |r.. 
Acting  Secretary. 

[PR  Doc  95-19778  Piled  9-9-95;  8:45  am] 
MLUNG  oooc  srir-ei-p 


[Project  No.  2354-033  Georgia] 

Georgia  Power  Company;  Notice  of 
Availabilfty  of  Environmental 
Aseeesment 

August  4, 1995. 

In  accordance  with  the  National 
Environmental  PoUcy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
Regulations.  18  CFR  Part  380  (Order 
486,  52  FR  47897),  the  Conunission's 
Office  of  Hydropower  Licensing  has 
reviewed  a  non-capadty  related 
amendment  of  Uoense  for  the  North 
Georgia  Hydroelectric  Project,  No. 
2354-033.  The  North  Georgia 
Hydroelectric  Project  is  located  on 
Tallulah  and  Tugalo  Rivers  in  Rabum, 
Habersham,  and  Stevens  Coimties, 
Georgia  and  Oconee  Coimty,  South 
Carolina.  The  application  is  for  approval 
to  lease  lands  to  the  Georgia  Department 
of  Natural  Resoiut^s  for  the 
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construction  of  the  Tallulah  Gorge  State 
Park  and  Conservation  Area.  An 
Environmental  Assessment  (EA)  was 
prepared  for  the  apphcation.  The  EA 
finds  that  approving  the  application 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  PubUc  Reference  Branch, 
Room  3104,  of  the  Commission's  offices 
jat  941  North  Capitol  Street  NE., 
Washington,  DC  20426. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  95-19779  Filed  8-9-95;  8:45  am] 

BlUmO  COOE  (TIT-OI-AI 


[Dodwt  No.  CP95-663-000] 

Columbia  Gas  Transmission 
Corporation  and  Columbia  Gulf 
Transmission  Company;  Notice  of 
Application 

August  4, 1995. 

Take  notice  that  on  July  31, 1995, 
Coliunbia  Gas  Transmission  Corporation 
(Columbia)  and  Coliunbia  Gulf 
Transmission  Company  (Columbia 
Gulf).  1700  MacCorkle  Avenue,  S.E., 
Charleston,  West  Virginia  25314-1599, 
jointly  as  the  companies,  filed  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  (NGA)  for  an  order 
granting  permission  and  approval  to 
abandon  certain  transportation  service 
which  was  one  required  to  permit  the 
transportation  of  gas  for  Cabot 
Corporation  (Cabot),  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  pubUc 
inspection. 

Coliunbia  stated  that  Columbia  Gulf 
received  up  to  1,000  Mcf/d  of  gas  at  an 
existing  connection  in  Eugene  Block 
285,  Gulf  of  New  Mexico,  Offshore 
Louisiana,  from  Cabot  and  defivered  it 
to  Columbia  at  an  existing  point  of 
delivery  in  Boyd  County,  Kentucky  for 
Cabot's  account.  Upon  receipt  of  the  gas 
in  Kentucky,  Columbia  transported  and 
dehvered  it  to  Cabot  at  an  existing  point 
of  dehvery  at  Columbia's  Tjinhain 
Compressor  Station  in  Kanawha  County, 
West  Virginia.  Both  Columbia  and 
Columbia  Gulf  charged  Cabot 
transportation  for  services  rendered. 

Columbia  states  that  the 
transportation  agreement  has  been 
terminated  and  no  volumes  flowed 
since  December  1991.  The  rate  schedule 
for  which  the  companies  are  seeking 
abandonment  authority  is  as  follows: 


Docket  No 

Conv 

Volume 

Rate 

pany 

Mcf/d 

schedule 

CP7&-450 

Colum- 
bia 

1,000 

X-65 

CP76-450 

ColiirTV 
bia 
Gulf. 

1.000 

X-44 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
apphcation  should  on  or  before  August 
14, 1995,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirement  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  pubfic  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  beUeves 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Apphcants  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  95-19721  Filed  8-9-95;  8:45  am] 
BILLING  COOE  6717-01-M 


[Docket  No.  CP94-69-005  and  Docket  No. 
RP95-414-000] 

Cove  Point  LNQ  Limited  Partnership; 
Notice  of  Compliance  Filing 

August  4, 1995. 

Take  notice  that  on  July  31, 1995, 
Cove  Point  LNG  Limited  Partnership 


("Cover  Point")  filed  it  First  Revised 
FERC  Gas  Tariff,  Original  Volume  No.  1. 
Sheet  Nos.  1  to  205. 

Cover  Point  states  that  this  filing  is 
being  made  in  compliance  vnth  the 
Commission's  order  of  September  28, 
1994,  in  Docket  No.  CP94-59,  et  al. 
which  inter  alia,  authorized  Cove  Point 
to  provide  peaking  and  transportation 
services  subject  to  conditions  contained 
therein.  Although  not  addressed  in  the 
prior  Commission  orders  Cover  Point 
has  revised  the  capacity  release  and 
assignment  provisions  of  its  tariff  in 
accordance  with  the  Commission's 
Order  No.  577. 

Cove  Point  states  that  a  copy  of  the 
filing  is  being  served  on  all  parties  to 
this  proceeding,  jurisdictional 
cu!>tomers,  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington,  DC. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.211 
and  214  (1995).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  11, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  95-19722  Filed  8-9-95;  8:45  am] 
BILLMO  COOE  e717-«1-M 

[Docket  No.  RP95^12-000I 

K  N  Interstate  Gas  Transmission  Co.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  4, 1995. 

Take  notice  that  on  August  2, 1995,  K 
N  Interstate  Gas  Transmission  Co.  (KNI) 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1-B  and  First  Revised 
Volume  No.  1-D  certain  revised  tariff 
sheets.  KNI  requests  that  the  tendered 
sheets  be  accepted  for  filing  and 
permitted  to  become  effective  July  10, 
1995. 

KNI  states  that  the  purpose  of  its 
filing  is  to  comply  with  the 
Commission's  Order  Granting  Rehearing 
(Order  No.  577-A)  issued  May  31, 1995 
in  Docket  No.  RM95-5-001.  KNI  states 


that  in  the  instant  filing,  KNI  submits 
tariff  revisions  to  its  general  terms  and 
conditions  for  services  concerning 
short-term  capacity  releases  the  are 
exempt  £rom  advance  posting  and 
bidding  requirements  pursuant  to 
Section  284.243(h)(l]  of  the 
Commission's  Regulations.  KNI's  tariff 
revisions  provide  that  short-term 
capacity  releases  of  31  days  or  less  will 
be  exempt  from  the  Commission's 
advance  posting  and  bidding 
requirements. 

KNI  states  that  a  copy  of  its  filing  was 
served  on  all  KNI  jurisdictional 
customers,  interested  parties  and 
affected  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  Intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Sections  385.214  and  385.2ll  of 
the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  11. 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubhc 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr. 
Acting  Secretary. 

[FR  Doc.  95-19724  Filed  8-&-95;  8:45  am] 
MLUNG  CODE  STIT-OI-M 

[ProjMt  No.  2S88  Wisconsin] 

City  of  Kaukauna,  Wi;  Notice  of  Intent 
to  Pile  an  Application  for  a  New 
License 

August  4. 1995. 

Take  notice  that  the  Qty  of  Kaukauna. 
WI.  the  existing  Ucensee  for  the  Little 
Chute  Hydroelectric  Project  No.  2588, 
filed  a  timely  notice  of  intent  to  file  an 
apphcation  for  a  new  hcense,  pursuant 
to  18  CFR  16.6  of  the  Commission's 
Regulations.  The  original  hcense  for 
Project  No.  2588  was  issued  effective 
August  1, 1950,  and  expires  July  31. 
2000. 

The  project  is  located  on  the  Fox 
River  in  Outagamie  County,  Wisconsin. 
The  principal  works  of  the  Little  Chute 
Project  consist  of  an  integral  intake 
powerhouse,  located  at  the  right 
abutment  of  the  United  States  Army 
Corps  of  Engineers  Little  Chute  Dam, 
containing  three  units  with  a  total 


installed  capacity  of  3,300  Kw; 
connections  to  three  2.4/1 2-Kv  single 
phase  transformers  and  a  12-Kv 
transmission  line  1.25  miles  long;  and 
appurtenant  fadhties. 

Pursuant  to  18  CFR  16.7,  the  hcensee 
is  required  henceforth  to  make  available 
certain  information  to  the  pubhc.  This 
information  is  now  available  from  the 
Kaukauna  Electric  and  Water 
Department,  777  Island  Street, 
Kaukauna,  WI  54130. 

Pursuant  to  18  CFR  16.8, 16.9  and 
16.10,  each  appUcation  for  a  new 
hcense  and  any  competing  hcense 
apphcations  must  be  filed  with  the 
Commission  at  least  24  months  prior  to 
the  expiration  of  the  existing  license. 
All  apphcations  for  hcense  for  this 
project  must  be  filed  by  July  31, 1998. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary- 

[FR  Doc.  95-19723  Filed  8-»-95;  8:45  am] 
BILLMO  CODE  6717-01-M 


[Docket  No.  ER95-1280-00Q] 

Niagara  Mohawk  Power  Corporation; 
Notice  of  Filing 

August  4. 1995. 

Take  notice  that  on  July  17, 1995, 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Su-eet  NE.,  Washington. 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  August  18,  1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fihng  are  on  file  with  the 
Commission  and  are  available  for  pubhc 
inspection. 
Lin%vood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  95-19780  Filed  8-9-95;  8:45  am] 
BILUNO  CODE  (717-01-11 


[Docket  No.  RP94-353-000] 

NorAm  Gas  Transmission  Company; 
Notice  Reecheduling  Informal 
Settlement  Conference 

August  4, 1995. 

Take  notice  that  an  informal 
settlement  conference  scheduled  for 
Tuesday,  August  8, 1995  in  this 
proceeding  is  rescheduled  for  Thursday, 
August  10. 1995,  at  10:00  a.m..  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  810  Fust  Street  NE.. 
Washington,  DC,  for  the  purpose  of 
exploring  the  possible  s^ement  of  the 
above-referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Donald  Wilhams  (202)  208- 
0743  or  Irene  Szopo  (202)  208-1602. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Dec  95-19725  Filed  8-9-95;  8:45  am] 
BILLING  COOE  a717-01-M 


[Docket  No.  RP95-411-00Q1 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

August  4,  1995. 

Take  notice  that  on  August  1, 1995. 
Panhandle  Eastern  Pipe  Une  Company 
(Panhandle)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1 ,  Seventeenth 
Revised  Tariff  Sheet  Nos.  4,  5,  6,  7  and 
8,  and  First  Revised  Sheet  No.  15  which 
are  proposed  to  become  effective 
September  1, 1995. 

Panhandle  states  that  its  fihng 
implements,  in  accordance  with  Section 
18.7  of  the  General  Terms  and 
Conditions  of  First  Revised  Volume  No. 
1  of  Panhandle's  FERC  Gas  Tariff,  the 
recovery  of  Gas  Supply  Realignment 
(GSR)  Costs  by  means  of  GSR 
Reservation  Surcharges  apphcable  to 
service  under  Rate  Schedules  FT,  EFT, 
SCT  and  LFT  and  the  comparable 
component  apphcable  to  interruptible 
rates  under  Rate  Schedules  IT  and  ETT. 

Panhandle  states  that  the  costs 
included  for  recovery  herein  are  costs 
which  resulted  from  Panhandle  having 
to  terminate  its  existing  gas  supply 
contracts  in  connection  with 
implementing  Order  No.  636,  et  seq., 
wUch,  among  other  things,  required 
Panhandle  to  restructure  its  services  and 


JMI 


40836  Federal  Register  /  Vol.  60,  No.  154  /  Thursday,  August  10,  1995  /  Notices 


operations  to  provide  its  sales  customers 
the  choice  of  reducing  and  terminating 
their  obligations  under  their  existing 
sales  contract. 

Panhandle  states  that  the  purpose  of 
this  filing  is  to  provide  for  Panhandle's 
recovery  of  $1,753,014  of  Gas  Supply 
Realignment  (GSR)  Costs,  (actual 
payments  with  associated  carrying 
charges  from  date  of  payment  to 
September  1, 1995)  as  defined  in 
Section  18.7(b)(1)  of  the  General  Terms 
and  Conditions  of  Panhandle's  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1 
(General  Terms  and  Conditions),  plus 
$273,274  of  levelized  carrying  charges 
calculated  for  the  three  year  period 
these  charges  are  to  be  in  effect.  The 
GSR  Costs  sought  to  be  recovered  in  the 
present  filing,  which  are  associated  with 
three  gas  supply  termination 
agreements,  were  not  included  in 
Panhandle's  prior  GSR  Cost  Recovery 
filing  in  Docket  No.  RP94-325-O00. 

Panhandle  states  that  the  amounts 
included  for  recovery  as  GSR 
Reservation  Surcharges  under  Rate 
Schedules  FT,  EFT.  SCT  and  LfT  and 
the  amounts  included  for  recovery 
imder  Rate  Schedules  IT  and  HIT  have 
been  caloilated  using  the  methods 
described  which  are  consistent  with  the 
Commission's  orders  and 
pronoimcements  regarding  the  recovery 
of  GSR  Costs,  and  most  particularly  the 
so-called  Natiu'al  discount  attribution 
policies.  Although  Panhandle 
previously  has  objected  to  and  sought 
rehearing  of  the  application  of  that 
policy  to  its  filings,  Panhandle 
recognizes  that  the  Natiuul  approach  is 
the  Commission's  ciurrent  poUcy  and 
Panhandle's  present  rate  derivation 
conforms  to  it.  Panhandle's  use  of  that 
method  is  in  compliance  with  prior 
Commission  orders  and  is  without 
prejudice  to  Panhandle's  right  to  adjust 
the  charges  to  shippers  included  in  this 
filing  by  direct  bill,  surcharge  or  such 
other  method  as  the  Commission  may 
permit,  in  the  event  of  reversal,  vacation 
or  modification  of  that  poHcy. 

Panhandle  states  that  a  copy  of  this 
filing  has  been  served  on  all  customers 
affected  by  this  filing  and  applicable 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  11, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
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taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  PubUc  Reference 
Room. 

Linwood  A.  Watam,  Jr., 

Acting  Secretary. 

(PR  Doc.  95-19726  Filed  8-9-95;  8:45  am] 

MUINO  CODE  (MT-ai-M 


[Docket  No. 'rM96-3-4»-002I 

Williaton  Basin  Intorstat0  PIpelina 
Company;  Notic*  of  Compiianca  Filing 

August  4, 1995. 

Take  notice  that  on  August  2, 1995, 
WiUiston  Basin  Interstate  Pipeline 
Company  (WilUston  Basin),  tendered  for 
filing  a  revised  tariff  sheet  to  Second 
Revised  Voliune  No.  1  of  its  FERC  Gas 
Tariff. 

Williston  Basin  states  that  on  July  7, 
1995,  WilUston  Basin  filed  Sub 
Fourteenth  Revised  Sheet  No.  16  in 
compUance  with  the  Commission's  June 
29, 1995,  Order  in  the  above-referenced 
docket  to  reflect  the  proper  rate 
structure  under  Rate  Schedule  ST-1. 
Pursuant  to  a  telephone  conversation 
with  a  member  of  the  FERC  Staff,  it 
came  to  Williston  Basin's  attention  that 
the  gas  supply  realignment  surcharge 
amoimts  in  Footnote  C  of  that  tariff 
sheet  were  incorrect. 

WiUiston  Basin  states  that  it  is  filing 
2nd  Sub  Fourteenth  Revised  Sheet  No. 
16,  which  reflects  the  correct  gas  supply 
realignment  surcharge  amounts  in 
Footnote  C.  WiUiston  Basin  requests 
that  the  above  referenced  tariff  sheet  be 
made  effective  July  1, 1995. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  D.C.  20426,'in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  AU  such  protests  should  be 
filed  on  or  before  August  11, 1995. 
Protests  wiU  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  wiU 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  pubUc  inspection. 
Linwood  A.  Watson.  Jr., . 
Acting  Secretary. 
(PR  Doc.  95-19727  Filed  8-9-95;  8:45  am) 

BHUNQ  COOE  STIT-OI-M 


[Docfcet  Nc.  TMM  <  4»  004] 

Wllilston  Baain  Intarstata  PIpalina 
Company:  Notica  of  Compiianca  Filing 

August  4. 1995. 

Take  notice  that  on  August  2, 1995, 
WilUston  Basin  Interstate  Pipeline 
Company  (WiUiston  Basin),  tendered  for 
filing  revised  tariff  sheets  to  Second 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff. 

WiUiston  Basin  states  that  it  is  filing 
as  a  supplement  to  its  Jiily  28, 1995, 
Annual  Gas  Supply  ReaUgnment 
ReconciUation  Ck>mpUance  Filing 
revised  tariff  sheets  which  reflect  the 
Annual  Fuel  Reimbursement 
Adjustment  Provision  filed  by  WiUiston 
Basin  on  June  30, 1995  in  Docket  No. 
TM95-5-49-000. 

WiUiston  Basin  has  requested  that  the 
Commission  accept  this  filing  to  become 
effective  August  1, 1995. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Reg^atory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  AU  such  protests  should  be 
filed  on  or  before  August  11, 1995. 
Protests  wiU  be  considered  by  the 
Commission  in  determining  Uie 
appropriate  action  to  be  taken,  but  wiU 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  pubUc  inspection. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

(PR  Doc.  95-19728  Filed  8-9-95:  8:45  am] 
BCUNQ  COOE  anr-oi-M 


ENViRONIMENTAL  PROTECTION 
AGENCY 

[FRL-6275-7] 

Agency  information  Collection 
Activities  Under  OIMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  notice  announces  the 
Office  of  Management  and  Budget's 
(0MB)  responses  to  Agency  PRA 
clearance  requests. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  (202)  260-2740,  Please 
refer  to  the  EPA  ICR  No. 


SUPPLEMENTAL  INFORMATION: 

OMB  Responses  to  Agency  PRA 
Clearance  Requests 

OMB  Approvals 

EPA  ICR  No.  0940.11;  Air  QuaUty 
Networks,  Monitoring  and  QuaUty 
Precision  Data;  was  approved  06/28/95; 
OMB  No.  2060-0084;  expires  01/31/96. 

EPA  ICR  No.  0193.05;  NESHAP  for 
BerylUum — Subpart  C;  was  approved 
06/30/95;  OMB  No.  2060-0092;  expires 
06/30/98. 

EPA  ICR  No.  1739.01;  National 
Emission  Standard  for  Hazardous  Air 
Pollutants  for  the  Printing  and 
Publishing  Industry;  was  approved  07/ 
03/95;  OMB  No.  2060-0335;  expires  07/ 
31/98 

EPA  ICR  No.  1686.02;  NESHAP  for 
the  Secondary  Lead  Smelter  Industry; 
was  approved  06/30/95;  OMB  No.  2060- 
0296;  expires  06/30/98. 

EPA  ICR  No.  1668.02;  Oil  PoUution 
Prevention  National  Survey;  was 
approved  06/21/95;  OMB  No.  2050- 
0134;  expires  12/31/95. 

EPA  ICR  No.  1701.02;  National 
Human  Exposure  Assessment  Survey 
(NHEXAS):  Phase  I  Field  Shidy;  was 
approved  07/07/95;  OMB  No.  2080- 
0053;  expires  07/31/98. 

EPA  ICR  No.  0794.07;  Notification  of 
Substantial  Risk  of  Injury  to  Health  and 
the  Enviroiunent  under  Section  8(e)  of 
the  Toxic  Substances  Control  Act 
(TSCA);  was  approved  06/30/95;  OMB 
No.  2070-0046;  expires  06/30/97. 

EPA  ICR  No.  1656.02;  Risk 
Management  Program  for  Chemical 
Accident  Prevention;  was  approved  06/ 
21/95;  OMB  No.  2050-0144;  expires  06/ 
30/98. 

EPA  ICR  No.  1189.05;  Identification, 
Listing  and  Rulemaking  Petitions;  was 
approved  06/28/95;  OMB  No.  2050- 
0053;  expires  06/30/95. 

EPA  ICR  No.  1597.02;  Universal 
Waste  Handlers  and  Destination 
FaciUties,  Reporting  and  Recordkeeping 
Requirements;  was  approved  06/28/95; 
OMB  No.  2050-0147;  expires  06/30/98. 

EPA  ICR  No.  1381.04;  CompUance 
witii  40  CFR  Part  258  SoUd  Waste 
Disposal  FaciUty  Criteria, 
Recordkeeping  and  Reporting 
Requirements;  was  approved  06/21/95; 
OMB  No.  2050-0122;  expires  12/31/96. 

EPA  ICR  No.  1681.02;  Epoxy  Resin 
and  Non-Nylon  Polyamide  Resin 
Production.  National  Emission 
Standards  for  Hazardous  Air  PoUutants; 
was  approved  07/03/95;  OMB  No.  2060- 
0290;  expires  07/31/98. 

EPA  ICR  No.  1713.01;  Federal 
Operating  Permits  Program  of  the  Clean 
Air  Act — Part  71;  was  approved  07/14/ 
95;  OMB  No.  2060-0336;  expires  07/31/ 
98. 


EPA  ICR  No.  0107.05;  Source 
CompUance  and  State  Action  Reporting; 
was  approved  07/30/95;  OMB  No.  2060- 
0096;  expires  07/31/98. 

EPA  ICR  No.  1748.01;  State  SmaU 
Business  Stationary  Source  Technical 
and  Environmental  CompUance 
Assistance  Program;  was  approved  07/ 
20/95;  OMB  No.  2060-0337;  expires  07/ 
31/98. 

EPA  ICR  No.  0186.07;  NESHAP  for 
Vinyl  Chloride  40  CFR  Part  61,  Subpart 
F;  was  approved  06/30/95;  OMB  No. 
2060-0071;  expires  06/30/98. 

EPA  Withdrawals 

EPA  ICR  No.  1744.01:  Carbamate 
Production  Waste,  Reporting  and 
Recordkeeping  Requirements  for  Needs 
Listed;  was  withdrawn  from  OMB 
Review. 

EPA  ICR  No.  1692.01;  NESHAP  for 
Petroleiun  Refineries,  Reporting  and 
Recordkeeping  Requirements,  Part  63, 
Subpart  CC;  was  withdrawn  from  OMB 
Review. 

Dated:  August  4. 1995. 
Joseph  Retzer, 

Director.  Regulatory  Information  Division. 
[FR  Doc.  95-19792  Filed  8-9-95;  8:45  am] 
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Offica  Of  ti>a  Fadaral  Environmental 
Executive;  Guidance  for  Presidential 
Memorandum  on  Environmentally  and 
Economically  Banaflcial  landscape 
Practicaa  on  Fadaral  Landscaped 
Qrounda 

AGENCY:  Office  of  the  Federal 
Environmental  Executive,  EPA. 
ACTION:  Notice. 

SUMMARY:  This  document  annoimces 
guidance  developed  by  the  interagency 
workgroup  under  the  direction  of  the 
Federal  Environmental  Executive  to 
assist  federal  agencies  in  the 
implementation  of  environmentaUy  and 
economically  beneficial  landscape 
practices.  This  gmdance  is  in  response 
to  the  requirements  of  the  executive 
memorandiun  on  Environmentally  and 
Economically  Beneficial  Landscape 
Practices  on  Federal  Landscaped 
Groimds. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Yap,  (202)  260-9291. 
SUPPLEMENTARY  INFORMATION:  On  April 
26, 1994,  the  President  issued  a 
memorandiun  to  Federal  agencies 
addressing  landscape  management 
practices  on  federal  landscaped 
groimds.  In  developing  the 
implementing  guidance,  the  Federal 
Environmental  Executive  sought  pubUc 


comment  through  a  Federal  Register 
"Notice,  Review*  Comment."  This     * 
guidance,  as  written  by  the  interagency 
taskforce,  represents  the  culmination  of 
discussions  among  interested  parties, 
industry  and  government,  and  the 
responses  to  the  Federal  Register 
Notice.' 

The  principles  identified  here  provide 
a  framework  for  the  use  of 
environmentally  and  economically 
beneficial  landscape  practices  on 
managed  federal  lands  and  federally- 
funded  projects.  They  are  meant  to 
improve  and  expand  upon  current 
principles  of  landscape  design, 
implementation  and  management.  They 
are  intended  to  assist  in  federal 
planning  and  decision-making  and  can 
be  incorporated  into  federal  agency 
guidance/policy  for  landscape 
management  practices. 

As  identified  in  the  memorandum  the 
guidance  focuses  on  5  (five)  guiding 
principles:  (1)  Use  regionally  native 
plants  (see  definition  below)  for 
landscaping;  (2)  Design,  use  or  promote 
construction  practices  that  minimize 
adverse  effects  on  the  natural  habitat;  (3) 
Seek  to  prevent  pollution;  (4) 
Implement  water  and  energy  efficient 
practices;  (5)  Create  outdoor 
demonstration  projects. 

This  guidance  is  intended  to  promote 
principles  of  "sustainable  landscape 
design  and  management"  which 
recognizes  the  interconnection  of 
natural  resoiures,  human  resources,  site 
design,  building  design,  energy 
management,  water  supply,  waste 
prevention,  and  faciUty  maintenance 
and  operation.  In  general,  sustainable 
design  embodies  the  concept  that, 

*  *  *  human  civilization  is  an  integral  part 
of  the  natural  world  and  that  nature  must  be 
preserved  and  perpetuated  if  the  human 
community  is  to  sustain  itself  indefinitely.' 
Sustainable  landscape  management 
seeks  to  minimize  impact  on  the 
environment  and  maximize  the  value 
received  for  the  dollars  expended. 
Sustainable  landscape  design  is 
economicaUy  beneficial  in  its  principle 
of  evaluating  and  optimizing  the  fuU 
Ufe-cycle  of  products  and  processes: 
cost  is  considered  from  initial  design 
through  the  Ufe  of  the  project.  For 
example,  although  sustainable  Site 
design  and  development  may  have  a 
higher  initial  cost,  it  may  prove 
economical  over  the  Ufe  of  the  project. 


<  Fm1m«1  Ragistar.  Vol.  59,  No.  161 .  Monday 
August  22,  1994.  The  Executive  Memorandum  tvu 
incorporated  and  printed  in  the  Notice,  Review  a 
Comment 

'  p.  4,  Guiding  Principles  of  Sustainable  Design, 
U.S.  Department  of  the  Interior,  National  Park 
Service,  Denver  Service  Center,  September  1993. 
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In  this  example,  a  well-designed  and 
implemented  plan  can  result  in 
healthier,  longer-lived  plantings  which 
rely  less  on  pesticides  and  fertilizers, 
minimize  water  use,  require  less 
maintenance,  and  increase  erosion 
control.  Sustainable  landscape  design 
considers  the  characteristics  of  the  site 
and  soil,  intended  effect  and  use  of  the 
developed  area,  in  addition  to  the 
selection  of  plants. 

It  is  not  the  intent  of  this  guidance  to 
supersede  federal  agency  directives, 
policy,  or  other  gmdance  which  relate  to 
the  mission  of  that  agency  or  to  health 
and  safety  concerns.  It  is  not  intended 
to  supersede  agency  objectives  or 
guiding  principles  such  as  those 
pertaining  to  the  National  Park  Service's 
foiu  primary  management  zones — 
natural,  cultural,  park  development, 
special  use — and  their  subzones;  or 
those  pertaining  to  the  Forest  Service's 
National  Hierarchy  and  Recreation 
Opportunity  Spectrum  classification 
systems.  Finally,  this  guidance  does  not 
advocate  replacement  of  existing 
landscapes,  unless  it  is  cost-effective  to 
do  so. 

Intmt  of  Guiding  Principles 

.  The  following  describes  the  intent  of 
the  implementing  guidance  and 
discusses  opportimities  for  federal 
initiatives.  These  opportunities  are  not 
all-inclusive  and  federal  agencies  are 
encouraged  to  investigate  other 
initiatives  for  enviroiunentally  and 
economically  beneficial  landscaping 
practices. 

1 .  Use  Regionally  Native  Plants  for 
Landscaping 

In  the  selection  of  plants  for  managed 
federal  lands  and  federally-funded 
projects,  the  federal  government  has  the 
opportimity  to  choose  plants  which  are 
aesthetically  pleasing,  require  minimal 
care,  and  reflect  a  "sense  of  place,"  i.e. 
the  physical,  or  symbolic 
representations  of  a  community  or  area. 
By  carefully  selecting  the  "right  plants 
for  the  right  place"  and  matching  plant 
characteristics  to  site  and  soil 
conditions,  federal  agencies  can 
promote  sustainable  landscapes. 
Characteristics  of  sustainable 
landscapes  include:  minimizing  water 
use,  reducing  the  need  for  pesticides 
and  fertilizers,  reducing  maintenance 
costs,  utilizing  hardy  plants,  and 
increasing  erosion  control.  Where  the 
appropriate  conditions  exist,  regionally 
native  plants  offer  the  advantages  of 
natural  adaptation  to  the  climatic  and 
geologic  environments.  In  addition,  use 
of  regionally  native  plants  can  promote 
regional  identity,  and  enhance  wildlife 
habitat  and  biodiversity. 


2.  Design,  Use  or  Promote  Construction 
Practices  That  Minimize  Adverse  Effects 
on  the  Natural  Habitat 

Construction  practices  can  adversely 
affect  and  alter  natiual  and  other 
habitat.  Federal  projects  can  be  sited, 
designed,  and  constructed  to  minimize 
that  impact.  Federal  agencies  can 
incorporate  elements  of  sustainable 
design  into  their  architectural  and 
engineering  plans  and  specifications  for 
projects  planned,  designed,  and 
constructed  by  federal  agency  or 
contractor  personnel. 

Structures  can  be  integrated  with  the 
existing  plant  and  animal  communities 
and  cultiual  (human)  environments. 
Considerations  include  such  elements 
as:  ecology  of  the  site;  human  factors 
(i.e.  historic  issues,  mission,  adjacent 
land  use,  and  local  culture,  neighboring 
commimities);  water/energy  use; 
pollution  prevention  and  other  special 
issues. 

Impact  on  existing  vegetation  can  be 
minimized  by  protecting  and  integrating 
plants  into  the  site  design.  Analyses  of 
the  soil  and  subsurface  material  are 
important  to  the  later  success  of  existing 
and  future  plantings.  These  analyses  can 
also  indicate  the  existence  of  toxic  or 
other  undesirable  material. 

Additional  beneficial  construction 
practices  which  minimize  adverse 
impacts  to  natiual  habitat  include  the 
proper  disposal  of  construction  waste 
and  debris  such  as  paints  and  other 
chemicals,  concrete,  and  other  building 
material. 

3.  Seek  to  Prevent  Pollution 

Pollution  prevention  is  a  national 
poUcy  and  one  of  the  principles  of 
sustainable  landscape  management.  The 
primary  tenet  is:  whenever  feasible, 
pollution  should  be  prevented  or 
reduced  at  the  soiut;e,  and  where 
pollution  cannot  be  prevented,  it  should 
be  recycled  in  an  environmentally  safe 
manner.  Executive  Order  12856, 
"Federal  Compliance  with  Right-to- 
Know  Laws  and  Pollution  Prevention 
Requirements"  was  issued  to  ensiu« 
that 

•  *  *  all  Federal  agencies  conduct  their 
facility  management  and  acquisition 
activities  so  that,  to  the  maximum  extent 
practicable,  the  quantity  of  toxic  chemicals 
entering  any  wastestream,  including  any 
releases  to  the  environment,  is  reduced  as 
expeditiously  as  possible  through  source 
reduction;  that  waste  that  is  generated  is 
recycled  to  the  maximum  extent  practicable; 
and  that  any  wastes  remaining  are  stored, 
treated  or  disposed  of  in  a  manner  protective 
of  public  health  and  the  environment  *  •  *  3 


In  keeping  with  the  executive  order  and 
the  principles  of  sustainable  landscapes 
practices,  the  following  initiatives  have 
been  identified  as  having  a  salutary 
effect  on  landscape  management. 

Manage  Pesticides  and  Fertilizers 

The  improper  use  of  {>esticides  and 
fertilizers  contributes  to  the  pollution  of 
both  stuface  and  groundwater  in  the 
United  States.  Using  effective  landscape 
management  practices,  and  appropriate 
application  of  pesticides  and  fertilizers, 
federal  agencies  may  minimize  that 
impact  on  water  quality  as  well  as  to 
other  aspects  of  the  environment. 

Further,  federal  agencies  may  better 
manage  soil  amendments  and  fertilizers 
by  utilizing  soil  and  plant  tissue 
samples  analyses  which  can  indicate 
soil  deficiencies  and  nutrient  use.  The 
recommended  method  of  managing 
pests  and  pesticides  is  called  Integrated 
Pest  Management  olr  IPM  as  described 
below. 

Use  IPM 

Through  the  use  of  appropriate 
control  measures  and  proper 
apphcation,  IPM  can  result  in  a 
reduction  in  the  use  of  chemicals 
contained  in  pesticides  which  may 
adversely  impact  human  health  and  the  ■ 
environment.  Integrated  Pest 
Management  is  a  decision-making 
process  which  considers  cultiu'al, 
mechanical,  biological,  and  chemical 
controls  of  pests.  Control  mechanisms 
are  selected  as  each  situation  warrants. 
Where  chemical  control  is  used,  specific 
pest  populations  are  targeted  when  they 
are  most  vulnerable  rather  than 
indiscriminate  application  of  these 
chemicals. 

Minimize  Runoff 

Uncontrolled  runoff  adversely 
impacts  the  environment:  (1)  As  a  major 
contributor  to  soil  erosion;  and  (2)  the 
primary  vehicle  for  chemical  pollutants 
to  be  introduced  into  the  environment 
(particularly  non-point  sotut»  runoff). 
Federal  agencies  can  ameUorate  adverse 
impacts  associated  with  run-off  through 
a  variety  of  preventative  mechanisms: 
physicad;  vegetative,  and  operational. 
For  example,  grasses  have  been 
demonstrated  to  be  a  viable  mechanism 
for  minimizing  run-off  and  controlling 
soil  erosion.  A  viable  method  of 
managing  the  pollutants  associated  with 
the  first  flush  of  stormwater  nm-off  is 
bioretention  of  the  storm  water  in  an 
appropriately  landscaped  area. 


'  Executive  Order  1 2856  of  August  3,  1993 
"Federal  Compliance  with  Right-to-Know  Laws  and 


Pollution  Prevention  Requirements",  Federal 
Regiiter  Vol.  58.  No.  150.  Friday.  August  6, 1993. 
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Recycle  Landscape  Trimmings 

Federal  agencies  have  the  opportunity 
to  effect  both  good  landscape 
management  practices  and  good  waste 
management  practices  by  recycling  and 
using  recycled  landscape  trimmings.  A 
significant  portion  of  what  is  treated  as 
waste  is  comprised  of  leaves,  grass 
clippings,  plant  trimmings,  and  woody 
material,  lliese  elements  are  a  desirable 
resoiut»  for  composted  material, 
mulches,  and  landscape  amendments. 
By  using  these  products,  federal 
agencies  can  effectively  and 
economically  enrich  the  soil,  promote 
plant  growth,  preserve  soil  moisture, 
reduce  erosion,  and  inhibit  weed 
growth. 

4.  Implement  Water  and  Energy  Efficient 
Practices 

Irrigating  lawns  and  landscapes  can 
account  for  a  significant  proportion  of 
total  water  use,  particularly  during  peak 
watering  season.  Reducing  the 
ine£Bcient  irrigation  of  lawns  and 
landscapes  with  potable  water  can 
reduce  water  cost,  and  the  energy  usage/ 
cost  associated  with  water  piunping.  hi 
addition,  water  use  efficiency  can 
relieve  the  increasing  demand  being 
placed  on  water  resources,  distribution 
systems,  and  wastewater  treatment 
systems. 

Federal  facilities  can  effectively 
reduce  water  use  and  conserve  potable 
water  through  a  number  of  practices. 
For  example,  water  usage  can  be 
reduced  through  the  use  of  mulches  and 
careful  selection  and  siting  of  plants. 
Plants  adapted  to  local  conditions  can 
be  selected  so  supplemental  water  will 
not  be  required  after  an  initial 
establishment  period  of  3-5  years.  Other 
water-efficient  landscape  practices 
include:  determining  the  water 
requirements  for  discrete  water-use 
zones;  using  and  maintaining  efficient 
irrigation  systems;  and  watering  only  as 
needed.  A  water-efficient  and  cost- 
effective  manner  of  irrigation  which  is 
becoming  increasingly  popular,  where 
available,  is  the  use  of  recycled  or 
reclaimed  water. 

Recent  legislation,  as  well  as  recent 
executive  orders,  reflect  the  federal 
government's  commitment  to  energy 
and  water  conservation.  Water-efficient 
landscape  practices  contribute  two-fold: 
first,  to  the  conservation  of  fresh, 
potable  water;  and  second,  to  the 
conservation  of  energy  associated  with 
the  distribution  and  treatment  of  water. 
Landscape  practices  may  also  directly 
impact  energy  conservation  by  siting 
plants  to  provide  shade  and  cooling  to 
paved  surfaces  and  building  structures 
resulting  in  reduced  building  cooling 


loads.  Conversely,  plants  may  also  be 
sited  such  that  they  optimize  solai  heat 
gain  and  inhibit  heat  loss  during  cooler 
periods  to  reduce  building  heating 
loads. 

To  assist  agencies  in  meeting  the 
energy  and  water  conservation 
requirements  mandated  by  the  Energy 
Policy  Act  of  1992  [Public  Law  102-486, 
October  24, 1992],  the  Department  of 
Energy  was  directed  to  establish  the 
Federal  Energy  Efficiency  Fimd. 
Administered  by  the  Federal  Energy 
Management  Program  office,  the  fund 
provides  grants  to  agencies  for  energy 
and  water  conserving  projects.  Grant 
proposals  are  competitively  assessed  for 
their  technical  and  economic 
effectiveness.  Water  conserving 
landscapes  are  eUgible  to  compete  for 
grants  under  this  fund. 

5.  Create  Outdoor  Demonstration 
Projects 

Landscape  demonstration  projects 
promote  pubUc  awareness  and 
education  and  can  be  a  catalyst  for 
similar  initiatives  by  the  general  public 
as  well  as  other  governmental  agencies. 
They  can  also  aid  in  the  development 
and  expansion  of  beneficial  techniques 
and  technologies.  Outdoor 
demonstration  projects  are  an  effective 
method  of  promoting  and  sharing 
information  about  environmentally 
sensitive  landscape  approaches  and  the 
use  of  environmentally  and 
economically  beneficial  landscape 
practices.  Outdoor  demonstration 
projects  can  also  showcase  partnership 
opportunities  among  industry, 
academia,  and  other  governmental 
agencies.  Cooperative  agreements  can 
assist  in  the  development  of 
technologies  and  techniques  in  such 
areas  as  recycled- or  reclamed  water 
use. 

Other  Initiatives 

To  further  promote  and  demonstrate 
that  environmentally  beneficial 
practices  can  be  both  beautiful  and 
economical,  the  Executive 
Memorandum  identified  a  number  of 
initiatives.  These  include:  (1)  The 
establishment  of  annual  awards  to 
recognize  outstanding  efforts  in  site 
design,  and  development,  landscaping 
management  practices  of  agencies  and 
individual  employees;  and  (2)  the 
requirement  for  the  Department  of 
Agriculture  to  conduct  research  on  the 
sustainability,  propagation  and  use  of 
native  plants. 

•  Establishment  of  Aimual  Award 

The  Office  of  the  Federal 
Environmental  Executive  in  conjimction 
with  the  Department  of  Energy's  Federal 


Energy  Management  Program  (FEMP), 
has  established  an  aimual  award 
recognizing  outstanding  efforts  by 
agencies  and  individual  employees  in 
the  demonstration  of  beneficial 
landscape  management  practices.  This 
annual  award  has  been  incor|x>rated 
into  FEMP's  Annual  Federal  Energy  and 
Water  Conservation  Award  Program.  In 
October  1995,  the  winners  of  the  first 
annual  Beneficial  Landscape  Practices 
award  will  be  annoiuced. 

•  Research  by  the  Department  of 
Agriculture  in  Cooperation  With  Other 
Agencies  on  SuitabiUty,  Propagation 
and  Use  of  Native  Plants  for 
Landscaping 

As  identified  in  the  National 
Performance  Review,  Accompanying 
Report:  Reinventing  Environmental 
Management,  barriers  to  the  use  of 
native  plants  include:  limited 
availability  of  native  plants;  lack  of 
knowledge  about  the  use,  maintenance, 
and  propagation  of  native  plants;  the 
more  prevalent  use  of  exotic  species; 
and  the  spread  of  invasive  exotics.  The 
U.S.  Department  of  Agriculture 
possesses  experience  and  expertise  in 
the  development  of  plants,  management 
of  federal  lands,  and  conservation  of 
soils.  By  working  with  other  federal 
agencies,  universities,  botanic  gardens, 
arboreta,  and  commercial  nurseries,  the 
USDA's  Agricultural  Research  Service 
and  Natural  Resource  and  Conservation 
Service  can  further  the  use  of  native 
plant  species  in  the  landscape.  In 
addition,  the  USD  A  has  been  directed  to 
make  information  available  to  agencies 
and  the  public  on  the  suitability, 
propagation  and  use  of  native  plants  for 
landscaping. 

Guidelines 

Applicability 

These  guidelines  are  meant  to  assist 
Federal  decision-making  at  the  agency 
and  faciUty  level.  Where  cost  effective 
and  to  the  maximum  extent  practicable, 
they  shall  be  incorporated  into  agency 
guidance  and  policy  and  reflected  in 
agency  landscape  management 
practices,  site  design,  and  development. 
These  guidelines  apply  to  decisions 
regarding  landscape  management 
practices,  site  design,  and  development 
on  Federal  grounds  and  at  Federal 
projects  in  any  state  of  the  United 
States,  the  District  of  Coliunbia,  the 
Commonwealth  of  Puerto  Rico,  Guam, 
American  Samoa,  the  United  States 
Virgin  Islands,  the  Northern  Mariana 
Islands,  and  any  other  territory  or 
possession  over  which  the  United  States 
has  jurisdiction.  Federal  facilities 
located  outside  the  customs  territory  of 
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the  United  States  and  Federal  agencies 
at  overseas  U.S.  facilities  are  encouraged 
to  abide  by  the  principles  set  forth  in 
the  Executive  Memorandum  and  these 
guidelines.  Where  Federal  funding  is 
provided  to  support  landscaping 
projects  on  non-federal  lands,  these 
guidelines  shall  also  apply. 

The  poUdes  and  recommendations 
set  out  in  this  document  are  not  final 
action,  but  are  intended  solely  as 
interpretive  guidance  for 
implementation  of  the  Executive 
Memorandum  on  Environmentally  and 
Economically  Beneficial  Landscape 
Practices  on  Federal  Landscape  Grounds 
by  affected  Federal  government 
agencies.  This  Guidance  does  not 
supersede  Federal  agency  policies  or 
directives  or  established  regulation. 
Nothing  in  this  document  shall  create 
any  right  or  benefit,  substantive  or 
procedural,  enforceable  by  any  party 
against  the  United  States,  its  agencies  or 
instrumentalities,  its  officers  or 
employees,  or  any  other  person. 

Definitioiis 

Native  Plant  ■* 

A  native  plant  species  is  one  (hat 
occiirs  naturally  in  a  particular  region, 
ecosystem  and/or  habitat  without  direct 
or  indirect  human  actions. 

Pesticide 

A  pesticide  is  "any  substance  or 
mixture  of  substances:  (a)  For 
preventing,  destiuying,  repelling,  or 
mitigating  any  pest,  or  (b)  for  use  as  a 
plant  regulator,  defoUant,  or  desiccant." 
IFIFRA  Section  2(u)l 

Pest 

A  pest  is  "(1)  any  insect,  rodent. 
nematode,  fungus,  weed,  or  (2)  any 
other  form  of  terrestrial  or  aquatic  plant 
or  animal  Ufe  or  virus,  bacteria,  or  other 
micro-organism  (except  viruses, 
bacteria,  or  other  micro-organisms  on  or 
in  hving  man  or  other  living  animals) 
which  the  Administrator  declares  to  be 
a  pest."  [FIFRA  Section  2  (t)l 

Compliance  With  the  National 
Environmental  Policy  Act  (NEPA) 

The  National  Environmental  Policy 
Act  (NEPA)  provides  a  mandate  and  a 
framework  for  federal  agencies  to 
consider  all  reasonably  foreseeable 
environmental  effects  of  their  actions. 
Where  Federal  projects  or  federally- 
funded  activities  or  projects  considered 
in  the  NEPA  process  include  landscape 
considerations,  draft  and  final  NEPA 
docimientation  and  Record  of  Decision 
for  the  proposed  action  and  alternatives, 
as  applicable,  shall  reflect  the 
recommendations  estabUshed  in  this 
Guidance. 


1.  Use  of  Regionally  Native  Plants  for 
Landscaping 

Federal  agencies.  Federal  projects  or 
federally-funded  projects,  shall 
incorporate  regionally  native  plants  in 
site  design  and  implementation  where 
cost-effective  and  to  the  mayimiiTn 
extent  practicable.  Federal  agencies 
shall  strive  to  avoid  or  minimize 
adverse  impacts  of  proposed  actions  or 
projects  on  existing  communities  of 
native  plants. 

Federal  agencies  shall  ensure  that  the 
appropriate  site  and  soil  analyses  are 
performed  during  pre-design  stages  of 
the  project.  To  aid  in  proper  plant 
selection  and  to  ensure  success  of  the 
plantings,  analyses  should  match  plant 
characteristics  with  site  and  soil 
conditions.  Site  design  and 
implementation  as  well  as  plant 
selection  shall  incorporate  such 
considerations  as  their  biological  needs, 
minimal  plant  care,  low  water  use,  and 
minimal  need  for  fertilizers  and 
pesticides. 

Plants  selected  shall  be  in  character 
with  the  project  site  plant  communities. 
Those  plants  selected  for  Federal 
landscape  projects  or  federally-funded 
landscape  projects  shall  be  nursery 
propagated  from  sources  as  close  as 
practicable  to  the  project  area.  Native 
plants  collected  from  existing 
indigenous  populations  shall  not  be 
used  unless  they  are  salvaged  &t>m  an 
area  where  they  would  otherwise  be 
destroyed  in  the  near-term.  Where 
native  plant  seeds  are  to  be  used  for 
federal  projects,  they  should  be 
imadulterated  by  other  plant  specie^. 
Federal  agencies  should  ensiue  that 
appropriate  actions  are  taken  to  support 
the  success  of  native  plant  species  used 
for  Federal  or  federally-funded 
landscaping  projects. 

2.  Design.  Use,  or  Promote  Construction 
Practices  That  Minimize  Adverse 
Impacts  on  the  Natural  Habitat 

Federal  agencies.  Federal  projects  or 
federally-funded  projects  shall  avoid  or 
minimize  adverse  impacts  to  natiiral 
habitat.  Ehiring  preliininary  selection  of 
sites  for  Federal  or  federally-funded 
projects.  Federal  agencies  shall  avoid 
sites  which  are  relatively  undisturbed.  If 
such  areas  cannot  be  avoided.  Federal 
agencies  should  employ  construction 
practices  and  procedures  which 
minimize  adverse  impacts  to  natural 
habitat  and  incorporate  existing 
vegetation  and  associated  natural 
habitat  into  the  project.  Where  new 
projects  require  use  of  a  relatively 
undisturbed  site,  site  clearing  and 
preparation  should  be  Umited  in  order 
to  prevent  uimecessary  adverse  impacts. 


Where  adverse  impacts  to  natural 
habitat  occur  as  a  result  of  Federal  or 
federally-funded  projects.  Federal 
agencies  shall  mitigate  impacts  to 
natural  habitat  on-site  where  feasible. 
On-site  and  off-site  compensatory 
mitigation  shall  fully  reflect  lost  natural 
habitat  values. 

Federal  site  design  and  development 
should  consider:  environmental 
elements,  hiunan  factors,  context, 
sustainabihty,  and  pertinent  special 
issues.  Development  of  the  site  should 
include  assessments  of  the  soil  and 
subsurface  material. 

Project  decision-makers,  including 
designers,  contract  supervisors, 
contractors,  field  inspectors,  site  or 
facility  master  planners,  and 
maintenance  personnel  shall  either  be 
knowledgeable  of  or  informed  of  likely 
project  related  impacts  to  natural 
habitat.  Where  existing  plantings  are 
incorporated  into  the  site  design,  they 
shall  be  adequately  protected  from 
construction  activities.  Project  plans 
and  specifications  shall  include  explicit 
direction  regarding  construction 
practices  to  meet  the  goals  of  this 
guidance.  On-site  project  managers  and 
contractors  shall  ensure  that  practices 
which  minimize  impacts  to  natural 
habitat  are  followed  during  project 
construction.  Such  practices  may 
include  site  management  to  control  soil 
erosion  and  non-point  source  run-off 
and  proper  disposal  of  construction 
material  and  debris.  Where  practicable, 
personnel  responsible  for  on-site 
construction  practices,  including 
contractors  and  construction  inspectore, 
shall  be  knowledgeable  about  natural 
habitat  resoiut:es. 

3.  Seek  to  Prevent  Pollution 

Federal  agencies.  Federal  projects  or 
federally-funded  projects  shall  use 
chemical  management  practices  which 
reduce  or  eliminate  pollution  associated 
with  the  use  of  chemical  fertilizers  and 
pesticides.  Wherever  practicable. 
Federal  agencies  shall  employ  practices 
which  avoid  or  minimize  the  need  for 
using  fertiUzera  and  pesticides.  These 
practices  include,  but  are  not  limited  to: 
selection  of  plant  species  that  do  not 
require  chemical  fertilizers  and 
pesticides;  use  of  landscape 
management  products  and  practices  that 
hmit  growth  of  "weed"  species;  use  of 
integrated  pest  management  techniques 
and  practices;  use  of  chemical 
pesticides  which  biodegrade,  and  use  of 
slow-release  fertilizers. 

Federal  agencies  shall  recycle  and/or 
compost  leaves,  grass  clippings,  and 
landscape  trimmings  for  further  use  as 
both  soil  amendments  and  mulches. 
Woody  debris  such  as  tree  trunks, 


Federal  Register  /  Vol.  60,  No.  154  /  Thursday.  August  10,  1995  /  Notices 


40841 


stumps,  limbs,  etc..  resulting  fit>m 
federally-funded  activities  shall  also  be 
recycled  as  appropriate. 

Federal  agencies  shall  use  landscape 
management  practices,  including  plant 
selection  and  placement,  which  control 
and  minimize  soil  erosion,  runoff  of 
chemicals,  and  pollution  of 
groimdwater.  Federal  agencies  shall  also 
consider  energy  and  water  conservation 
benefits  in  the  siting  and  selectv>n  of 
plants. 

Federal  agencies  and  facilities  subject 
to  the  requirements  of  Executive  Order 
12856  shall  identify  those  chemicals 
used  at  their  faciUties  for  landscape 
management  and  develop  alternative 
landscape  management  practices  to 
reduce  or  eliminate  the  use  of  those 
chemicals. 

4.  Implement  Water  and  Energy  Efficient 
Landscape  Practices 

Federal  agencies.  Federal  projects  or 
federally-funded  projects,  shall  use 
water-efficient  landscape  design  and 
management  practices.  These  practices 
(such  as  Xeriscape)  shall  include 
planning  and  designing  landscaping 
projects  Mrith  consideration  to:  watering 
requirements,  existing  vegetation, 
topography,  climate,  intended  use  of  the 
property  and  water-use  zones.  In 
addition,  faciUty  managers  shall 
conduct  soil  ana^ses  and,  as 
appropriate,  amend  the  soil  at  the 
project  site  to  improve  its  abiUty  to 
support  plants  and  retain  water.  Initial 
site  design  as  well  as  the  addition  of 
plants  in  estabUshed  areas  shall  seek  to 
establish  water-use  zones  and  promote 
efficient  irrigation  practices. 

Where  irrigation  systems  have  been 
installed,  irrigation  scheduling  should 
be  adjusted  seasonally  to  the  evapo- 
transpiration  rate  (ET)  for  the  plants  in 
that  particular  climate. 

Irrigation  with  recycled  or  reclaimed 
water,  where  practicable,  shall  serve  as 
a  preferred  alternative  to  the  use  of 
potable  water.  Finally,  Federal  agencies 
and  facilities.  Federal  projects  and 
federally-funded  projects,  are 
encouraged  to  use  water  audits  to 
identify  additional  opportunities  for 
water-efficient  landscape  practices. 

5.  Create  Outdoor  Demonstration 
Projects 

Federal  agencies.  Federal  projects  or 
federally-funded  projects,  shall  create 
and  maintain  outdoor  demonstration 
projects  exhibiting  and  promoting  the 
benefits  of  economically  and 
environmentally  sound  landscaping 
practices.  These  exhibits  may  include 
the  selection  and  use  of  native  plant 
species  and  the  use  of  water-efficient 
and  energy-conserving  practices. 


Exhibits  may  include  small  scale 
projects,  such  as  interpretive  or  wildlife 
gardens,  that  fociis  on  enviroimientally 
sound  landscape  management  practices, 
site  design,  and  development 
appropriate  for  residential,  commercial, 
and  institutional  appUcation. 
Additionally,  demonstration  projects 
may  highUg^t  larger  projects,  such  as 
wetland  or  grassland  restoration  or 
woodland  rehabiUtation,  that  are  more 
likely  implemented  by  groups  or  state 
and  local  governments.  Federal  agencies 
are  encouraged  to  form  public/private 
partnerships  with  groups  such  as 
educational  institutions,  arboreta, 
commercial  nurseries,  botanic  gardens 
and  garden  clubs,  to  advance  the  goals 
of  the  Executive  Memorandum.  Federal 
agencies  are  encouraged  to  work  with 
and  share  information  with  other 
interested  nonfederal  parties  to  promote 
the  use  of  enviroimientally  and 
economically  sound  landscaping 
practices. 

Fran  McPoland, 

Federal  Environmental  Executive. 

[PR  Doc.  95-19795  Filed  8-9-95;  8:45  am) 
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[FRL-6275-4] 

Proposed  Assessment  of  Clean  Water 
Act  Class  II  Administrative  Penalty  and 
Opportunity  to  Comment 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Pursuant  to  section  309(g)  of 
the  Federal  Clean  Water  Act,  33  U.S.C. 
1319(g),  EPA  is  authorized  to  assess  a 
Class  II  administrative  penalty  of  up  to 
$125,000  against  any  person  who, 
without  authorization,  discharges  a 
pollutant  to  a  water  of  the  U.S.,  as  those 
terms  are  defined  in  section  502  of  the 
Act,  33  U.S.C.  1362,  and  its 
implementing  regulations.  As  required 
under  section  309(g)(4),  33  U.S.C. 
1319(g)(4),  EPA  Region  DC  hereby  gives 
notice  of  the  following  proposed  Class 
n  penalty  action  and  the  pubUc's 
opportunity  to  comment  on  it. 

On  June  22, 1995,  EPA  Region  IX 
commenced  proceeding  to  assess  a  Class 
n  penalty  of  $60,000  against  Sundance 
International,  Ltd.  and  Kemper 
Development  Company,  Inc.  (Docket 
No.  CWA  404-09a-95-005)  by  filing  a 
complaint  with  the  Regional  Hearing 
Clerk,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CaUfornia  94105, 
(415)  744-1389.  The  complaint  alleges 
that  Sundance  International  used  earth 
moving  and  other  construction 


equipment  to  conduct  certain  grading, 
filling  and  vegetation  removal  activities 
below  the  ordinary  high  water  mark  of 
Vail  Lake  at  the  Marina  site  on  property 
owned  by  Kemper  Development 
Company.  The  complaint  further  alleges 
that  these  discharges  never  received 
required  authorization  from  the  U.S. 
Army  Corps  of  Engineers  under  section 
404  of  the  Clean  Water  Act,  33  U.S.C. 
1344.  The  pubUc  is  invited  to  submit 
written  comments  on  this  proposed 
penalty  action  during  a  thirty  day 
comment  period. 

DATES:  The  pubUc  comment  period 
closes  September  11, 1995. 
ADDRESSES:  Written  comments  on  this 
proposed  action  should  be  submitted  to 
the  Regional  Hearing  Clerk,  U.S.  EPA, 
Region  DC,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  wishing  to  receive  a  copy  of  40 
CFR  part  22,  review  the  complaint  or 
other  documents  filed  by  the  parties  in 
this  proceeding,  comment  on  the 
proposed  penalty  assessment,  or 
participate  in  any  hearing  which  may  be 
held  should  contact  the  Regional 
Hearing  Clerk  at  the  address  or  phone 
number  Usted  above.  Unless  otherwise 
noted,  the  pubUc  record  for  the 
proceeding  is  located  in  the  regional 
office  at  the  address  above  and  is 
available  for  pubUc  inspection  during 
normal  business  houra.  All  information 
submitted  by  the  respondent  will  be 
part  of  the  pubUc  record  and  subject  to 
provisions  of  law  restricting  public 
disclosure  of  confidential  information. 
SUPPLEMENTARY  INFORMATION:  This 
penalty  proceeding  and  the  procedures 
for  pubUc  comment  and  participation 
are  governed  by  EPA's  "ConsoUdated 
Rules  of  Practice  Governing  and 
Administrative  Permits,"  at  40  CFR  part 
22,  which  is  available  at  most  Ubraries. 
To  provide  an  opportunity  for  pubUc 
comment,  EPA  will  not  take  final 
actions  in  the  proceeding  prior  to  thirty 
(30)  days  after  publication  of  this  notice. 

Dated:  August  1, 1995. 
Karen  Schwinn, 

Acting  Director,  Water  Management  Division. 
[PR  Doc.  95-19793  Filed  8-9-95;  8:45  ami 
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[FRL-6275-6] 

City  industries  Superfund  Site;  Notice 
of  Proposed  Settlement 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Proposed  Settlement. 

SUMMARY:  Under  Section  122(g)  of  the 
Comprehensive  Environmental 
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Response,  Compensation  and  Liability 
Act  (CEKCLA),  the  United  States 
Environmental  Protection  Agency  (EPA) 
has  agreed  to  settle  claims  for  response 
costs  at  the  Qty  Industries  Superfund 
Site.  Winter  Park,  Orange  Ckiimty, 
Florida  with  Storage  Technology 
Corporation.  EPA  will  consider  piiblic 
comments  on  the  proposed  settlement 
for  thirty  (30)  days.  EPA  may  withdraw 
from  or  modify  the  proposed  settlement 
should  such  comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Paula  V.  Batchelor,  Waste 
Management  Division,  U.S.  EPA,  Region 
IV,  345  Courtland  Street,  N.E.,  Atlanta, 
Georgia  30365.  404/347-5059  X6169. 

Written  comments  may  be  submitted 
to  Ms.  Batchelor  within  30  calendar 
days  of  the  date  of  pubhcation. 

Dated:  August  1, 1995. 

H.KirkLBcfais. 

Chief,  Waste  Progmms  Bmnch,  Waste 
Management  Division. 

[FR  E)oc  95-19794  Filed  8-9-95;  8:45  am) 
trntm  cooc  mo  no  m 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

August  7, 1995. 

The  Federal  Communications,  as  part 
of  its  continuing  effort  to  reduce 
paperwork  burden  invites  the  general 
pubUc  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
following  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1980,  (44  U.S.C.  3507). 
Comments  concerning  the 
Commission's  need  for  this  information, 
the  acciuacy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  the  use  of  automated 
information  techniques  are  requested. 

Persons  wishing  to  comment  on  this 
information  collection  should  submit 
comments  on  or  before  August  17, 1995. 

Direct  all  comments  to  Timothy  Fain, 
Office  of  Management  and  Budget, 
Room  10236  NEOB,  Washington,  DC 
20503,  (202)  395-3561.  and  Dorothy 
Conway,  Federal  Communications, 
Room  234, 1919  M  St..  NW., 
Washington,  DC  20554  or  via  internet  to 
dconway®f cc.gov. 

For  additional  information  or  copies 
of  the  information  collections  contact 
Dorothy  Conway  at  202-418-0217  or  via 


internet  at  dconway@fcc.gov.  Copies 
may  also  be  obtained  via  fax  by 
contacting  the  Commission's  Fax  on 
Demand  System.  To  obtain  fax  copies 
call  202-418-0177  from  the  handset  on 
your  fax  machine,  and  enter  the 
dociunent  retrieval  number  indicated 
below,  when  prompted. 

On  2/7/95,  the  Commission  adopted  a 
Report  and  Order  in  MM  Docket  No.  93- 
24,  Amendment  of  Part  74  of  the 
Commission's  Rules  With  Regard  to  the 
Instructional  Television  Fixed  Service, 
which  will  increase  the  efficiency  of 
Commission  processing  of  appUcations 
for  new  stations,  major  amendments  for 
new  stations,  and  major  changes  to 
existing  stations.  By  this  Report  and 
Order  we  have  revised  the  FCC  330  to 
reflect  the  following:  (1)  An  instruction 
was  added  that  advises  licensees 
assigning  CPs  for  imbuilt  ITFS  facilities 
of  the  requirement  to  submit 
documentation  of  reasonable  and 
prudent  out-of-pocket  expenses  with 
their  assignment  applications;  (2)  the 
form  was  modified  to  reflect  the 
following  changes  as  adopted  in  the 
Report  and  Order:  (a)  permit  an 
educator,  if  it  chooses,  to  execute  a  10- 
year  lease  agreement  without  regard  to 
the  duration  of  the  educator's  current 
license  term;  (b)  service  area  protection 
will  only  be  granted  when  applicant 
request  the  protection  in  the 
application;  (c)  interference  protection 
for  receive  sites  will  be  35  miles  or  less 
from  the  transmitter;  (d)  we  have 
modified  the  ciurent  classification  of 
facility  changes  to  increase  processing 
efficiency;  (e)  we  will  require  appUcants 
to  identify  the  contact  person 
responsible  for  implementation  of  the 
ITFS  program  at  receive  site;  and  (f)  we 
will  require  additional  information  on 
the  accreditation  status  of  an  applicant. 
In  addition  to  the  above  changes,  the 
Conunission  will  no  longer  require  prior 
Commission  approval  for  the  deletion  of 
a  receive  site.  We  have  requested  that 
OMB  approval  the  above  changes  by 
August  17, 1995. 
OMB  Approval  Number:  3060-0062. 

Title:  AppUcation  to  Construct  New  or 
Make  Changes  in  an  Instructional 
Television  Fixed  and/or  Response 
Station(s),  or  to  Assign  or  Transfer  Such 
Station(s). 

Form  No.:  FCC  330. 

Type  of  Review:  Revision  of  an 
existing  collection. 

Respondents:  Not-for-profit 
institutions;  State,  Local  or  Tribal 
Governments. 

Number  of  Respondents:  2,000. 

Estimated  Time  Per  Response:  5 
hours. 

Total  Annual  Burden:  10,000  hours. 


Needs  and  Uses:  FCC  Form  330  is 
used  to  apply  for  authority  to  construct 
a  new  or  make  changes  in  an 
Instructional  Television  Fixed  or 
response  station  and  low  power  relay 
station,  or  for  consent  to  license 
assignment  or  transfer  of  control.  The 
reqxiirement  for  filing  FCC  330  is  in 
accordance  with  Sections  154(i),  303, 
308,  and  309  of  the  Communications 
Act  of  1934,  as  amended.  The  data  is 
used  by  FCC  staff  to  determine  if  the 
applicant  meets  basic  statutory 
requirements  and  is  quahfied  to  become 
a  licensee  of  the  Commission. 

Fax  Document  Retrieval  Number: 
600062. 

Federal  Communications  Commission. 

UVera  F.  Marshall. 

Acting  Secretary. 

[FR  Doc.  95-19829  Filed  8-9-95;  8:45  am] 

BILLMQ  COOE  STIZ-OI-F 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  o/  the  filing  of  the 
following  agreement(s)  piu^uant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission.  800  North 
Capitol  Street,  NW.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission. 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  Title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
commimicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  224-010889-003. 

Title:  Port  of  Galveston/Container 
Terminal  of  Galveston,  Inc.  Terminal 
Agreement. 

Parties:  Port  of  Galveston,  Container 
Terminal  of  Galveston,  Inc. 

Synopsis:  The  filed  amendment 
clarifies  the  default  terms  of  the 
Agreement. 

Agreement  No.:  224-200563-004. 

Title:  Port  of  Oakland/Trans  Pacific 
Container  Service  Corporation  Terminal 
Agreement. 

Parties:  Port  of  Oakland,  Trans  Pacific 
Container  Service  Corporation 
("Trapac"). 

Synopsis:  The  filed  amendment 
revises  the  formula  that  permits  Trapac 
a  credit  against  a  portion  of  the  amounts 
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payable  imder  the  Agreement  due  to 
Trapse's  payment  of  financing  costs 
associated  with  bonds  issued  to 
construct  marine  terminal  faciUties. 

Agreement  No.:  224-200959. 

Title:  Agreement  by  and  between 
Trans  Pacific  Container  Service 
Corporation/Marine  Terminals 
Corporation. 

Parties:  Trans  Pacific  Container 
Service  Corporation  ("TRAPAC"), 
Marine  Terminals  Corporation  ("MTC") 

Synopsis:  The  filed  Agreement 
authorizes  the  parties  to  cooperate  in 
operating  TRAP  AG's  facility  at  the  Port 
of  Seattle's  Terminal  30.  Among  other 
things,  TRAPAC  will  provide 
administrative  and  support  services  and 
MTC  will  provide  necessary 
stevedoring,  maintenance,  marketing, 
and  related  services. 

Dated:  August  7, 1995. 

By  order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking, 
Secretary. 

[FR  Doc.  95-19784  Filed  8-9-95;  8:45  am) 
BtLLWa  COOE  6730-01-M 


Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
appUcations  for  licenses  as  ocean  frei^t 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  appUcants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 
Briz  Forwarding,  Inc.,  1  George  Street, 

Brooklyn,  NY  11206,  Officer:  Bella 

Foss 
Logistics  International,  Inc.,  10159  East 

11th  Street,  Ste.  310,  Tulsa,  OK 

74128,  Officers:  Mitchell  L.  Bray, 

President;  Maria  U.  Canteras, 

Secretary 
Matrix  CT,  Inc.,  200  Connecticut 

Avenue,  Norwalk,  CT  06854,  Officers: 

Douglas  Cruikshank,  Co-President; 

Ronald  S.  Cruse,  Co-President 
International  Transportation  Consultant, 

162  Oakridge  K,  Deerfield  Beach,  FL 

33442,  Officers;  Claudio  Rozentzvaig, 

President;  CeUa  J.  Garcio,  Vice 

President 
BNX  Shipping  Inc.,  500  S.  Carson  Plaza 

Dr.,  #210,  Carson,  CA  90746,  Officer: 

Dae  K.  Kim,  President 
Elaine  Blair,  4404  Trilby  Avenue. 

Tampa,  FL  33616,  Sole  Proprietor. 


Dated:  August  7, 1995. 

By  the  Federal  Maritime  Commission. 
Joseph  C  Polking, 
Secretary. 

[FR  Doc.  95-19785  Filed  8-9-95;  8:45  am] 
BILUNQ  COOE  «730-01-M 


FEDERAL  RESERVE  SYSTEM 

James  Walker  Branyon;  Change  In 
Bank  Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
appUed  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41]  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  noUce  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  August  24, 1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

I.James  Walker  Branyon,  Fayette. 
Alabama;  to  acquire  a  total  of  19.11 
percent  of  the  voting  shares  of  F.B.H. 
Corporation,  Fayette,  Alabama,  and 
thereby  indirectly  acquire  Citizens  Bank 
of  Fayette,  Fayette,  Alabama. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  4, 1995. 
William  W.  WUes. 
Secretary  of  the  Board. 
[FR  Doc.  95-19759  Filed  8-9-95;  8:45  am] 
BILUNG  COOE  621IH)1.f 


Financial  Trust  Corp.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  Usted  in  this  notice 
have  appUed  for  the  Board's  approval 
imder  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  die  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 


Each  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  Ueu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  appUcations 
must  be  received  not  later  than 
September  5, 1995. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  I^resident)  100  North  6th  Street. 
Philadelphia,  Pennsylvania  19105: 

1.  Financial  Trust  Corp.,  CarUsle, 
Pennsylvania;  to  acquire  100  percent  of 
the  voting  shares  of  Washington  County 
NaUonal  Bank,  Williamsport,  Maryland. 

B.  Federal  Reserve  Bank  of  AUanta 
(Zane  R.  KeUey,  Vice  President)  104 
Marietta  Street,  N-W.,  Atlanta,  Georgia 
30303: 

1 .  Heart  of  Georgia  Bancshares,  Inc., 
Mount  Vernon,  Georgia;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  CiUzens 
Bank  &  Trust  Company  of  Mount 
Vernon,  Mount  Vernon,  Georeia. 

C.  Federal  Reserve  Bank  of  Kansas 
Cify  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Star  Valley  Bancshares,  Inc.,  Afton, 
Wyoming;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Star  Valley  State 
Bank,  Afton,  Wyoming  (in  organization). 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  4, 1995. 
WiUiam  W.  Wiles, 
Secretary  of  the  Board. 
JFR  Doc.  95-19760  Filed  8-9-95;  8:45  am) 

BILUNO  COOE  eM(M>1-f 


HSBC  Holdings,  PLC,  et  ai.; 
Acquisitions  of  Companies  Engaged  In 
Permissible  Nonbanking  Activities 

The  organizations  Usted  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
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control  voting  seouities  or  assets  of  a 
company  engaged  in  a  nonbanldng 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofBces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  imsoimd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
feet  that  are  in  dispute,  siunmarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  August  24, 1995. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1.  HSBC  Holdings  PLC.  London, 
United  Kingdom,  and  HSBC  Holdings 
BV,  Amsterdam,  Netherlands;  to  acquire 
through  its  subsidiary,  James  Capel 
Incorporated  QCI),  New  York,  New 
York,  an  office  of  NatWest  Securities 
Corporation  and  thereby  engage  in 
investment  and  financial  advice, 
pursuant  to  §  225.25(b)(4)(iv)  of  the 
Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Atlanta 
(2^e  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  First  American  Corporation, 
Nashville.  Tennessee;  to  acquire  Charter 
Federal  Savings  Bank,  Bristol,  Virginia, 
and  thereby  engage  in  operating  a 
savings  association,  piusuant  to  § 
225.25(b)(9)  of  the  Board's  RegulaUon  Y. 
The  proposed  activities  will  be 
conducted  throughout  the  State  of 
Virginia. 


Board  of  Governors  of  the  Federal  Reserve 
System,  August  4, 1995. 

Wiiliain  W.  Wiks. 

Secretary  of  the  Board. 

[PR  Doc.  95-19761  Filed  8-9-95;  8:45  am] 

BtUINQ  CODE  mfrOI-F 


GENERAL  SERVICES 
ADMINISTRATION 

Proposed  Agency  Information 
Activities  Under  0MB  Review 

The  GSA  hereby  gives  notice  under 
the  Paperwork  Reduction  Act  of  1980 
that  it  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  expiring  information  collection 
3090-0246,  48  CFR  552.210-79  Packing 
List. 

A  uniquely  numbered  Government 
commercial  credit  card  has  been 
authorized  for  making  payment  for 
orders  under  $25,000  placed  against 
certain  schedule  contracts.  Acceptance 
of  the  card  by  vendors  is  not  mandatory. 
In  order  to  verify  receipt  of  orders 
placed  orally,  the  cardholders  names 
and  telephone  niunber  must  be  included 
in  the  packing  list. 
AGENCY:  Office  of  GSA  Acquisition 
Pohcy. 

ADDRESSES:  Send  comments  to  Edward 
Springer,  GSA  Desk  Officer,  Room  3235, 
NEOB,  Washington,  DC  20503,  and 
Mary  L.  Ciumingham,  GSA  Clearance 
Officer,  General  Services 
Administration  (CAIR),  18th  ft  F  Streets 
NW.,  Washington,  DC  20405. 
ANNUAL  REPORDNQ  BURDEN:  105,000 
responses  per  year;  2  minutes  per 
response;  annual  burden  hours  875. 
FOR  FURTHER  INFORMATION  CONTACT:  Ida 
Ustad  (202-501-1043). 
COPY  OF  proposal:  A  copy  of  this 
proposal  may  be  obtained  fi'om  the 
Information  Collection  Management 
Branch  (CAIR),  Room  7102,  GSA 
Building,  18th  ft  F  Streets  NW., 
Washington,  DC  20405,  or  by 
telephoning  (202)  501-2691,  or  by 
faxing  your  request  to  (202)  501-2727. 

Dated:  August  2, 1995. 

Kemiedi  S.  Stacej, 

Acting  Director,  Information  Management 
Division  (CAI). 

(FR  Doc.  95-19736  Filed  8-9-95;  8:45  am] 

BHXMG  COOE  •B20-61-H 


Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

The  GSA  hereby  gives  notice  imder 
the  Paperwork  Reduction  Act  of  1980 
that  it  is  requesting  the  Office  of 


Management  and  Budget  (OMB)  to 
renew  expiring  information  collection 
3090-0080,  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  Part  532,  Contract  Financing. 
To  ensiue  that  all  adjustments  have 
been  made  and  claims  submitted  before 
contract  closeout.  building  service 
contractors  are  required  to  submit  a 
release  of  claims  before  final  payment. 
Use  of  GSA  Form  1142  standardizes 
information  and  eliminates  the  need  for 
GSA  regions  or  contractors  to  prepare 
their  own  release. 
AGENCY:  Office  of  GSA  Acquisition 
Policy. 

ADDRESSES:  Send  comments  to  Edward 
Springer,  GSA  Desk  Officer,  Room  3235, 
NEOB,  Washington,  DC  20503,  and 
Mary  L.  Cunningham,  GSA  Clearance 
Officer,  General  Services 
Administration  (CAIR),  18th  ft  F  Streets 
NW.,  Washington,  DC  20405. 
ANNUAL  REPORTING  BURDEN:  2,000 
responses  per  year;  10  minutes  per 
response;  annual  burden  hoius  200. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ida  Ustad  (202-501-1043). 
COPY  OF  PROPOSAL:  A  copy  of  this 
proposal  may  be  obtained  from  the 
Information  Collection  Management 
Branch  (CAIR),  Room  7102.  GSA 
Building,  18th  ft  F  Stiwts  NW., 
Washington,  DC  20405,  or  by 
telephoning  (202)  501-2691,  or  by 
faxing  your  request  to  (202)  501-2727. 

Dated:  August  2, 1995. 
Kenneth  S.  Stacejr, 

Acting  Director,  Information  Management 
Division  (CAI). 

[FR  Doc.  95-19737  Filed  8-9-95;  8:45  am] 
BILUNO  CODE  at2o-ai-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SEflVICES 

National  Institutes  of  Health 

National  Cancer  Institute:  Opportunity 
for  a  Cooperative  Researoh  and 
Development  Agreentent  (CRADA)  for 
ttie  Development  of  New  Types  of 
Therapeutic  Compounds  for  Acquired 
Immunodeficiency  Syndrome  (AIDS) 
and  Other  Human  and  Animal  Diseases 
of  Retroviral  Etiology  Identified  Using 
Novel  Screening  Assays 

agency:  National  Institutes  of  Health. 
PHS,  DHHS. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  Federal 
Technology  Transfer  Act  of  1986  (FTTA, 
15  U.S.C.  S  3710;  Executive  Order  12591 
of  April  10, 1987),  the  National  Cancer 
Institute  (NQ)  of  the  National  Institutes 


of  Health  (NIH)  of  the  Public  Health 
Service  (PHS)  of  the  Department  of 
Health  and  Human  Services  (DHHS) 
seeks  a  Cooperative  Research  and 
Development  Agreement  (CRADA)  with 
a  pharmaceutical  or  biotechnology 
company  to  develop  novel  therafwutics 
for  AIDS  and  other  human  and  animal 
diseases  of  retroviral  etiology  based 
upon  a  newly  identified  highly 
conserved  HIV  target  protein.  Any 
CRADA  for  the  biomedical  use  of  this 
technology  will  be  considered.  The 
CRADA  would  have  an  expected 
duration  of  one  (1)  to  five  (5)  years.  The 
goals  of  the  CRADA  include  the  rapid 
publication  of  research  results  and  their 
timely  commercialization.  The  CRADA 
Collaborator  will  have  an  option  to 
negotiate  the  terms  of  an  exclusive  or 
nonexclusive  commercialization  license 
to  subject  inventions  arising  tmder  the 
CRADA. 

ADDRESSES:  Proposals  and  questions 
about  this  CRADA  opportunity  may  be 
addressed  to  Cindy  K.  Fuchs,  J.D.,  Office 
of  Technology  Development,  National 
Cancer  Institute-Frederick  Cancer 
Research  and  Development  Center,  P.O. 
Box  B,  Frederick,  MD  21702-1201, 
Telephone:  (301)  846-5465,  Facsimile: 
(301)  846-6820.  Backgroimd 
information,  including  abstracts  and 
reprints,  is  available.  In  addition, 
pertinent  information  not  yet  publicly 
discl()sed  may  be  obtained  under  a 
confidential  disclosure  agreement. 
Requests  for  copies  of  tne  patent 
applications,  license  application  form, 
or  other  questions  and  comments 
concerning  the  licensing  of  this 
technology  should  be  directed  to  Steven 
M.  Ferguson,  Acting  Chief,  Infectious 
Disease  Branch,  Office  of  Technology 
Transfer,  National  Institutes  of  Health, 
6011  Executive  Boulevard,  Suite  325, 
Rockville,  MD  20852-3804,  Telephone: 
(301)  496-7735  ext.  266,  Facsimile: 
(301)  402-0220.  A  signed 
oonfidentialify  agreement  will  be 
required  to  receive  copies  of  the  patent 
applications. 

EFFECTIVE  DATE:  In  view  of  the  high 
priority  for  developing  new  drugs  for 
the  treatment  of  HIV  iufection, 
interested  parties  should  notify  the  NQ 
Office  of  Technology  Development  in 
writing  no  later  than  sixty  (60)  days 
from  the  date  of  this  announcement. 
Respondents  will  then  be  provided  an 
additional  ninety  (90)  days  for 
submitting  formal  CRADA  proposals. 
SUPPLEMENTARY  INFORMATION:  Current 
antivirals  are  ineffective  against  HTV-l 
largely  due  to  the  emergence  of  drug 
resistant  viral  mutants.  HFV-l  contains 
regions  known  as  CCHC  zinc  fingers  in 
the  retroviral  nucleocapsid  protein. 


These  CCHC  zinc  fingers  are  highly 
conserved  throughout  nearly  all 
retroviruses.  The  CCHC  zinc  fingers  are 
sequences  of  14  amino  acids  with  four 
invariant  residues, 

Cys(X)2Cys(X)4His(X)4Cys,  that  chelate 
zinc  and  perform  essential  functions  in 
viral  infectivity.  Mutations  in  the  CCHC 
zinc  fingers  render  HIV-l  non- 
infectious. Many  compounds  that 
disrupt  the  CCHC  zinc  fingers  also 
inactivate  the  HIV-l  virus.  HIV-l  has 
two  zinc  fingers,  both  of  which  are 
necessary  for  infectivity.  The  invariant 
natiue  of  the  retroviral  zinc  fingers  and 
the  requirement  of  both  fingers  would 
make  tiie  development  of  drug  resistant 
viral  mutants  unlikely.  HIV-l  CCHC 
zinc  fingers  exhibit  a  previously 
unrecognized  susceptibility  to  attack  by 
certain  types  of  compounds. 
Compoimds  with  this  activity  may  be 
useful  for  developing  new  types  of  anti- 
retroviral  drugs. 

The  AIDS  Vaccine  Program  at  the 
National  Cancer  Institute-Frederick 
Cancer  Research  and  IDevelopment 
Center  (NQ-FCRDC)  has  developed 
novel  screening  assays  for  identifying 
compounds  capable  of  inactivating 
retroviruses,  including  HIV-l.  The 
screening  assays  are  based  on  the  ability 
of  a  compound  to  disrupt  the  CCHC  zinc 
fingers.  Retroviral  CCHC  zinc  fingers 
complex  with  two  zinc  ions,  each  with 
a  formal  charge  of  •t-2.  Compounds  that 
react  vdth  the  CCHC  zinc  fingers  and 
remove  the  zinc  ions  cause  a  change  in 
the  conformation  and  charge  of  the 
nucleocapsid  protein,  whidi  can  be 
detected  as  a  change  in  its 
electrophoretic  mobility  using  capillary 
zone  electrophoresis  (CZE).  Purified 
CCHC  zinc  fingers  may  be  reconstituted 
with  radioactive  zinc®^.  By  monitoring 
the  release  of  radioactive  zinc®^  caused 
by  the  reaction  of  a  test  compound  with 
a  retroviral  CCHC  zinc  finger,  it  is 
possible  to  determine  the  reactivity  of 
the  test  compound.  Changes  in  the 
intrinsic  fluorescence,  fluorescence  of 
artificial  probes,  or  fluorescent  zinc 
chelators  can  be  used  to  monitor  the 
loss  of  zinc  from  the  HIV-l  CCHC  zinc 
fingers.  Reverse  phase  high  performance 
liquid  chromatography  (HPLC)  can  be 
used  to  separate  CCHC  zinc  fingers  that 
have  been  reacted  with  compounds 
resulting  in  covalent  changes  in  these 
proteins.  Nuclear  magnetic  resonance 
(NMR)  can  be  used  to  monitor  the  loss 
of  zinc  from  retroviral  CCHC  zinc 
fingers.  Because  these  assays  do  not 
utilize  live  virus,  special  containment 
facilities  are  not  required  for  the 
screening  procedures.  Several  of  these 
assays  are  adaptable  for  high  through- 
put screening.  Gel  mobility  shift  assays 


also  can  be  used  to  identify  and  study 
compounds  which  are  able  to  penetrate 
intact  virus  and  to  induce 
conformational  changes  in  the  CCHC 
zinc  fingers.  These  assays  can  utilize 
HIV-l  or  retroviruses  that  are  not 
pathogenic  for  humans.  Since  CCHC 
zinc  fingers  are  highly  conserved  among 
nearly  ul  retroviruses,  assays  based 
upon  these  structures  are  suitable  for 
screening  for  drugs  that  would  be 
effective  against  viruses  for  adult  T-cell 
leukemia,  tropical  spastic  paraparesis 
caused  by  Human  T-Cell  Leukemia 
Virus-I  and  -U  (HTLV-I  and  HTLV-II)  as 
well  as  retroviral  infections  in  animals 
such  as  feline  leukemia  virus  and  feline 
immunodeficiency  virus  in  cats,  equine 
infectious  virus  in  horses,  and  lenti virus 
isolated  from  sheep,  goats  and  cattle. 

The  patent  portfolio  for  this 
technology  includes  the  following 
pending  patent  applications: 
Serial  Numbers:  08/312,331  and  08/ 

379,420 
TiUe:  "A  Method  for  Identifying  and 

Using  Compoimds  that  Inactivate 

HTV-l  and  Other  Retroviruses  by 

Attacking  Highly  Conserved  Zinc 

Fingers  in  the  Viral  Nucleocapsid 

Protein" 
Inventors:  Dr.  Louis  E.  Henderson,  Dr. 

Larry  O.  Arthur,  and  Dr.  William  G. 

Rice. 

The  patent  rights  in  these  inventions 
have  been  assigned  to  the  United  States 
of  America.  Parties  interested  in 
submitting  a  CRADA  proposal  should  be 
aware  that  it  may  be  necessary  to  sectire 
a  license  to  the  foregoing  patent 
applications  in  order  to  commercialize 
products  arising  from  the  CRADA. 

The  role  of  the  National  Cancer 
Institute  in  this  CRADA  will  include  but 
not  be  limited  to: 

1.  Providing  intellectual,  scientific,  and 
technical  expertise  and  experience  to 
the  research  project. 

2.  Planning  research  studies  and 
interpreting  research  results. 

3.  Providing  screening  assay  reagent(s) 
to  the  CRADA  Collaborator  in  "start- 
up" quantities. 

4.  Contracting,  as  needed,  support 
services  at  the  NCI-FCRDC  such  as 
antigen  and  antibody  production.    ~ 

5.  Screening  candidate  tnerapeutic 
compounds  using  the  novel  assays 
described  above. 

6.  Screening  promising  candidates  in 
HIV  viral  infectiviw  assays. 

7.  Publishing  research  results. 

The  role  of  the  CRADA  Collaborator 
may  include  but  not  be  limited  to: 

1.  Providing  significant  intellectual, 
scientific,  and  technical  expertise  or 
experience  to  the  research  project. 

2.  Planning  research  studies  and 
interpreting  research  results. 
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3.  Providing  support  for  ongoing 

CRADA-related  reseaxch  in  the 
development  of  candidate 
therapeutic  compounds: 

(a)  financial  support  to  facihtate 
scientific  goals; 

(b)  technical  or  financial  support  for 
further  design  of  candidate 
therapeutic  compounds;  and 

(c)  financial  and  logistical  support  for 
clinical  trials  Phases  I-IH. 

4.  Providing  and  implementing  plans  to 
independently  seciu«  future 
continuing  supplies  of  candidate 
therapeutic  compounds  to  assure 
continued  preclinical  and  clinical 
development. 

5.  Providing  plans  and  supporting 
clinical  development  leading  to  FDA 
approval  of  candidate  therapeutic 
compoimds. 

6.  Producing,  packaging,  marketing,  and 
distributing  successful  therapeutic 
compounds. 

7.  Using  the  proposed  technology  for 
other  novel  biopharmaceutical  and/or 
veterinary  applications. 

8.  PubUshing  research  results. 
Selection  criteria  for  choosing  the 

CRADA  Collaborator  may  include  but 
not  be  limited  to: 

1.  The  abiUty  to  collaborate  with  NCI 
on  further  research  and  development  of 
this  technology.  This  ability  can  be 
demonstrated  through  experience  and 
expertise  in  this  or  related  areas  of 
technology  indicating  the  ability  to 
contribute  intellectually  to  ongoing 
research  and  development. 

2.  The  demonstration  of  adequate 
resources  to  perform  the  research, 
development  and  commercialization  of 
this  technology  (e.g.  facilities,  personnel 
and  expertise)  and  accomplish 
objectives  according  to  an  appropriate 
timetable  to  be  outlined  in  the  CRADA 
Collaborator's  proposal. 

3.  The  ability  to  perform  clinical 
testing  or  trials,  and  obtain  IND,  NDA 
and  FDA  approval  for  a  new  drug  or 
treatment  modality. 

4.  The  willingness  to  commit  best 
effort  and  demonstrated  resources  to  the 
research,  development  and 
commerdaUzation  of  this  technology. 

5.  The  demonstration  of  expertise  in 
the  commercial  development, 
production,  marketing  and  sales  of 
products  related  to  this  area  of 
technology. 

6.  The  level  of  financial  support  the 
CRADA  Collaborator  will  provide  for 
CRADA-related  Government  activities. 

7.  The  willingness  to  cooperate  with 
the  National  Cancer  Institute  in  the 
timely  pubfication  of  research  results. 

8.  The  agreement  to  be  bound  by  the 
appropriate  DHHS  regulations  relating 


to  human  subjects,  and  all  PHS  policies 
relating  to  the  use  and  care  of  laboratory 
animals. 

9.  The  willingness  to  accept  the  legal 
provisions  and  language  of  the  CRADA 
with  only  minor  modifications,  if  any. 
These  provisions  govern  the  equitable 
distribution  of  patent  rights  to  CRADA 
inventions.  Generally,  the  rights  of 
ownership  are  retained  by  the 
organization  which  is  the  employer  of 
the  inventor,  with  (1)  the  grant  of  a 
research  Ucense  to  the  Government 
when  the  CRADA  Collaborator's 
employee  is  the  sole  inventor,  or  (2)  the 
grant  of  an  option  to  negotiate  for  an 
exclusive  or  nonexclusive  Ucense  to  the 
CRADA  Collaborator  when  the 
Government  employee  is  Ae  sole 
inventor. 

Dated  July  28, 1995. 
Thomas  D.  Maya, 

Director,  Office  of  Technology  Developmeht, 
National  Cancer  Institute,  Nationai  Institutes 
ofHealth. 

[FR  Doc.  95-19733  Filed  8-9-95;  8:45  am] 
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National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Institute  of  Mental 
Health  Special  Emphasis  Panel: 

Agenda  Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Z>ate.August  14, 1995. 

rime;  1:30  p.m. 

P7ace:  Parklawn  Building,  Room  90-18, 
5600  Fishers  Lane.  Rockville.  MD  20857. 

Contact  Person:  Phyllis  L  Zusman, 
Parklawn  Building,  Room  9C-18,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
Telephone:  301-443-1340. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.Q 
Applications  and/or  prof>osals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  [)ersonal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.242,  Mental  Health 
Research  Grants;  93.281,  Mental  Research 
Scientist  Development  Award  and  Research 
Scientist  Development  Award  for  Clinicians; 
93.282,  Mental  Health  Research  Service 
Awards  for  Research  Training. 


Dated:  August  4.  1995. 
Margery  G.  Grubb, 
Senior  Coaunittee  Management  Specialist, 

Nm. 

IFR  Doc.  95-19732  Filed  8-9-95;  8:45  am) 
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Prospective  Grant  of  Exclusive 
Ucense:  Tumor  Infiltrating 
Lymphocytes  as  a  Treatment  Modality 
for  Human  Cancer 

AGENCY:  National  bistitutes  of  Health, 
Pubhc  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  This  is  notice  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  histitutes 
of  Health,  E)epartment  of  Health  and 
Himian  Services,  is  contemplating  the 
grant  of  an  exclusive  world-wide  license 
to  practice  the  inventions  embodied  in 
U.S.  Patent  5.126,132  and 
corresponding  foreign  patent 
applications  entitled,  "Tumor 
Infiltrating  Lymphocytes  as  a  Treatment 
Modality  for  Human  Cancer"  to  Applied 
Immune  Systems,  Inc.  of  Santa  Clara, 
Cahfomia.  The  patent  rights  in  these 
inventions  have  been  assigned  to  the 
United  States  of  America. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless 
within  sixty  (60)  days  from  the  date  of 
this  published  notice,  NIH  receives 
written  evidence  and  argimient  that 
establishes  that  the  grant  of  the  Ucense 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

Conventional  chemotherapy  is 
relatively  ineffective  in  the  treatment  of 
patients  with  metastatic  cancer.  An 
efiisctive  therapy  of  patients  with 
malignancy  is  needed.  New  cancer 
therapy  modalities  utihzing  the 
augmentation  of  a  cancer  patient's 
immune  system  (immimotherapy)  have 
attracted  much  scientific  interest.  The 
present  invention  covers  a  method  of 
providing  immuaiotherapy  to  cancer 
patients  using  a  combination  of  tumor 
infiltrating  lymphocytes  (TIL)  and 
interleukin-2.  Tumors  that  are  removed 
from  cancer  patients  are  used  for  the 
isolation  of  lymphocjrtes  (timior 
infiltrating  lymphocytes).  Single  cell 
suspensions  are  prepared  which  consist 
largely  of  tumor  celU  but  with 
occasional  lymphocytes.  These 
lymphocytes  are  cultured  in  presence  of 
IL-2  which  expands  their  numbers  and 
activates  them  to  destroy  the  timior 
cells.  Patients  with  cancer  are  then 
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treated  with  these  TIL  along  with 
interleukin-2.  At  the  site  of  tumor,  these 
TIL  destroy  tumor  either  by  direct 
contact  or  by  the  secretion  of  cytokines. 
Several  clinical  studies  have 
demonstrated  the  efficacy  of  this  cancer 
therapy. 

ADDRESSES:  Requests  for  copies  of  the 
patent  applications,  inquiries, 
comments  and  other  materials  relating 
to  the  contemplated  licenses  should  be 
directed  to:  Raphe  Kantor,  Ph.D., 
Technology  Licensing  Specialist,  Office 
of  Technology  Transfer,  National 
Institutes  ofHealth,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804.  Telephone:  (301) 
496-7735  ext.  247;  Facsimile:  (301) 
402-0220.  A  signed  ConfidentiaUty 
Agreement  will  be  required  to  receive 
copies  of  the  patent  appUcations. 
Apphcations  for  a  Ucense  in  the  field  of 
use  filed  in  response  to  this  notice  wiU 
be  treated  as  objections  to  the  grant  of 
the  contemplated  Ucense.  Only  written 
comments  and/or  appUcations  for  a 
Ucense  which  are  received  by  NIH  on  or 
before  October  10, 1995  wiU  be 
considered.  Comments  and  objections 
wiU  not  be  made  available  for  pubUc 
inspection  and,  to  the  extent  permitted 
by  law,  wiU  not  be  subject  to  disclosure 
\mder  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  July  26, 1995. 
Barbara  M.  McGarey, 

Deputy  Director,  Office  of  Technology 

Transfer. 

rPR  Doc.  95-19734  Filed  8-9-95;  8:45  am] 
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Office  of  Inspector  General 

Publication  of  GIG  Special  Fraud 
Alerts:  Home  Health  Fraud,  and  Fraud 
and  Abuse  In  the  Provision  of  Medical 
Supplies  to  Nursing  Facilities 

AGENCY:  Office  of  Inspector  General 
(OIG),  HHS. 
ACTION:  Notice. 

SUMMARY:  This  Federal  Register  notice 
sets  forth  two  recenUy  issued  OIG 
Special  Fraud  Alerts  concerning  fraud 
and  abuse  practices  in  the  home  health 
industry  and  in  the  provision  of  medical 
supplies  to  nursing  faciUties.  For  the 
.  most  part,  the  OIG  Special  Fraud  Alerts 
address  national  trends  in  health  care 
ficaud,  including  potential  violations  of 
the  Medicare  anti-kickback  statute. 
These  two  Special  Fraud  Alerts,  issUed 
directly  to  the  health  care  provider 
community  and  now  being  reprinted  in 
this  issue  of  the  Federal  Register, 
specifically  address  fraud  and  abuse  in 
the  provision  of  (1)  home  health 


services  and  (2)  medical  suppUes  to 
nursing  faciUties,  including  the 
submission  of  false  claims  and  anti- 
kickback  violations. 

FOR  FURTHER  INFORMATION  CONTACT:  Joel 
J.  Schaer,  Office  of  Management  and 
PoUcy.  (202)  619-0089. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Office  of  Inspector  General  (OIG) 
issues  Special  Fraud  Alerts  based  on 
information  it  obtains  concerning 
particular  fraudulent  and  abusive 
practices  within  the  health  care 
industry.  These  Special  Fraud  Alerts 
provide  the  OIG  with  a  means  of 
notifying  the  industry  that  we  have 
become  aware  of  certain  abusive 
practices  which  we  plan  to  pursue  and 
prosecute,  or  bring  civil  and 
administrative  action,  as  appropriate. 
The  alerts  also  serve  as  a  powerful  tool 
to  encourage  industry  compUance  by 
giving  providers  an  opportimity  to 
examine  their  own  practices. 

The  Special  Fraud  Alerts  are  intended 
for  extensive  distribution  direcUy  to  the 
health  care  provider  community,  as  weU 
as  those  charged  with  administering  the 
Medicare  and  Medicaid  programs.  On 
December  19, 1994,  the  OIG  pubUshed 
in  the  Federal  Register  the  texts  of  5 
previously-issued  Special  Fraud  Alerts, 
and  announced  the  intention  to  pubUsh 
in  the  same  manner  subsequent 
issuances  as  a  regular  part  of 
distribution  of  these  Special  Fraud 
Alerts  (59  FR  65372). 

The  first  of  these  new  Special  Fraud 
Alert  serves  to  point  out  the  prevalence 
of  certain  types  of  home  health  care 
fraud,  including  (1)  cost  report  frauds; 

(2)  billing  for  excessive  services  or 
services  not  rendered;  (3)  use  of 
unUcensed  or  untrained  staff;  (4) 
falsified  plans  of  care;  (5)  forged 
physician  signatures  on  plans  of  care; 
and  (6)  kickbacks  that  the  OIG  has 
uncovered. 

The  second  new  Special  Fraud  Alert, 
focusing  on  the  provision  of  medical 
supplies  to  nursing  facilities,  identifies 
some  of  the  illegal  practices  that  the  OIG 
has  recenUy  uncovered.  These  include 
(1)  the  submitting  of  claims  to  Part  B  of 
Medicare  for  medical  supplies  and 
equipment  that  are  not  medically 
necessary;  (2)  subnutting  claims  for 
items  that  are  not  provided  as  claimed; 

(3)  double  billings;  and  (4)  paying  or 
receiving  kickbacks  in  exchange  for 
Medicare  or  Medicaid  referrals. 

These  two  issuances  are  the  first  in  a 
series  of  new  Special  Fraud  Alerts  being 
developed  by  the  OIG  over  the  next  year 
to  heighten  both  the  pubUc's  and 
industry's  awareness  of  fraudulent 


health  care  practices.  A  reprint  of  both 
of  these  Special  Fraud  Alerts  follows. 

n.  Special  Fraud  Alert:  Home  Health 
Fraud 

Oune  1995) 

The  Office  of  Inspector  General  was 
established  at  the  Department  of  Health 
and  Human  Services  by  Congress  in 
1976  to  identify  and  eliminate  fraud, 
abuse  and  waste  in  Health  and  Human 
Services  programs  and  to  promote 
efficiency  and  economy  in  departmental 
operations.  The  OIG  carries  out  this 
mission  through  a  nationwide  program 
of  audits,  investigations  and 
inspections. 

To  help  reduce  fraud  and  abuse  in  the 
Medicare  and  Medicaid  programs,  the 
OIG  actively  investigates  schemes  to 
fraudulendy  obtain  money  bom.  these 
programs  and,  when  appropriate,  issues 
Special  Fraud  Alerts  which  identify 
segments  of  the  health  care  industry  that 
are  particularly  vulnerable  to  abuse. 
This  Special  Fraud  Alert  focuses  on  the 
home  health  industry  and  identifies 
some  of  the  illegal  practices  the  OIG  has 
imcovered. 

What  Is  Home  Health  Care  And  Who  Is 
Eligible  To  Receive  It? 

Medicare's  home  health  benefit 
allows  people  with  restricted  mobiUty 
to  remain  non-institutionalized  and 
receive  needed  care  at  home.  Home 
health  services  and  suppUes  are 
typically  provided  by  nurses  and  aides 
imder  a  physician-certified  plan  of  care. 

Medicare  will  pay  for  home  health 
services  if  a  beneficiary's  physician 
certifies  that  he  or  she: 

•  is  homebound — i.e.,  confined  to  the 
home  except  for  infi^quent  or  short 
absences  or  trips  for  medical  care,  and 

•  requires  one  or  more  of  the 
following  qualifying  services:  physical 
therapy,  speech-language  pathology,  or 
intermittent  skilled  nursing. 

If  a  homebound  patient  requires  a 
quaUfying  service.  Medicare  also  covers 
services  of  medical  social  workers  and 
certain  personal  care  such  as  bathing, 
feeding,  and  assistance  with 
medications.  However,  a  beneficiary 
who  needs  only  this  type  of  personal  or 
custodial  care  does  not  qualify  for  the 
home  health  benefit. 

Fraud  and  Abuse  in  the  Home  Health 
Industry 

~~iiome  care  is  consuming  a  rapidly 
increasing  portion  of  the  federal  health 
budget.  This  year,  Medicare  payments 
for  home  health  will  reach  close  to  $16 
bilUon,  up  from  $3.3  billion  in  1990 — 
nearly  a  five  fold  increase.  Home  health 
care  is  particularly  v\ilnerable  to  fraud 
and  abuse  because: 
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•  Medicare  coven  an  unlimited 
number  of  visits  per  patient; 

•  Beneficiaries  pay  no  co-payments 
except  on  medical  equipment; 

•  Patients  don't  receive  explanations 
of  benefits  (EOBs)  for  bills  submitted  for 
home  health  services;  and 

•  There  is  limited  direct  medical 
supervision  of  home  health  services 
provided  by  non-medical  personnel. 

The  OIGhas  learned  of  several  types 
of  fraudulent  conduct,  outlined  below, 
which  have  or  could  result  in  improper 
Medicare  reimbursement  for  home 
health  services. 

False  or  Fraudulent  Claims  Relating  to 
the  Provision  of  Home  Health  Services 

The  government  may  prosecute 
persons  who  submit  or  cause  false  or 
fraudulent  claims  for  payment  to  be 
submitted  to  the  Medicare  or  Medicaid 
programs.  Examples  of  false  or 
fraudulent  claims  include  claims  for 
services  that  were  never  provided, 
duplicate  claims  submitted  for  the  same 
service,  and  claims  for  services  to 
inehgible  patients.  A  claim  for  a  service 
that  a  health  care  provider  knows  was 
not  medically  necessary  may  also  be  a 
fraudiilent  claim. 

Submitting  or  causing  false  claims  to 
be  submitted  to  Medicare  or  Medicaid 
may  subject  a  person  to  criminal 
prosecution,  civil  penalties  including 
treble  damages,  and  exclusion  fiom 
participation  in  the  Medicare  and 
Medicaid  programs.  OIG  has  uncovered 
the  following  types  of  fraudulent  claims 
related  to  the  provision  of  home  health 
services. 

Claims  For  Home  Health  Visits  That 
Were  Never  Made  And  For  Visits  to 
Ineligible  Beneficiaries 

OIG  has  imcovered  instances  where 
home  health  agencies  are  submitting 
fialse  claims  for  home  health  visits. 
These  include: 

•  Claims  for  visits  not  made. 

•  Claims  for  visits  to  beneficiaries  not 
hcHnebound. 

•  Claims  for  visits  to  beneficiaries  not 
requiring  a  qualifying  service. 

•  Claims  for  visits  not  authorized  by 
a  physician. 

One  home  health  agency  billed 
Medicare  for  123  home  health  visits  to 
a  patient  who  never  received  a  single 
visit,  and  submitted  claims  for 
beneficiaries  who  were  in  an  acute  care 
hospital  diuing  the  period  the  agency 
claimed  to  have  provided  home  visits. 
Another  agency  provided  a  home  health 
aide  to  a  beneficiary  so  mobile  that  he 
volunteered  at  a  local  hospital  several 
times  a  week. 

A  third  agency  claimed  nearly  $20 
million  diuing  one  year  in  visits  that 


were  not  made,  visits  to  patients  that 
were  not  homebound,  and  visits  not 
authorized  by  a  physician.  OIG 
interviews  indicated  that  beneficiary 
signatures  were  forged  on  visit  logs  and 
physician  signatures  were  forged  on 
plans  of  care.  This  agency  had 
subcontracted  with  other  entities  to 
provide  home  health  care  to  its  patients, 
and  claimed  that  the  subcontractors 
falsely  docimiented  that  visits  were 
made  and  services  were  provided. 

Medicare  permits  a  home  health 
agency  to  contract  with  other 
organizations,  including  agencies  not 
certified  by  Medicare,  to  provide  care  to 
its  patients.  However,  the  agency 
.  remains  liable  for  all  billed  services 
provided  by  its  subcontractors.  The  use 
of  subcontracted  care  imposes  a  duty  on 
home  health  agencies  to  monitor  the 
care  provided  by  the  subcontractor. 

Home  health  agencies,  as  well  as  the 
physicians  who  order  home  health 
services,  are  responsible  for  ensuring 
the  medical  necessity  of  claims 
submitted  to  Medicare.  A  physician 
who  orders  unnecessary  home  health 
care  services  may  be  liable  for  causing 
false  claims  to  be  submitted  by  the 
home  health  agency,  even  though  the 
physician  does  not  submit  the  daim. 
Furthermore,  if  agency  persoimel 
believe  that  services  ordered  by  a 
physician  are  excessive  or  otherwise 
inappropriate,  the  agency  cannot  avoid 
liability  for  filing  improper  claims 
simply  because  a  physician  has  ordered 
the  services. 

Fraud  in  Aimual  Cost  Report  Claims 

In  addition  to  submitting  claims  for 
specific  services,  home  health  agencies 
submit  annual  cost  reports  to  Medicare 
for  reimbiusement  of  administrative, 
overhead  and  other  general  costs.  For 
these  costs  to  be  allowable.  Medicare 
regulations  require  that  they  be  (1) 
reasonable,  (2)  necessary  for  the 
maintenance  of  the  health  care  entity, 
and  (3)  related  to  patient  care.  However, 
the  OIG  has  audited  cost  reports  which 
include  costs  for  entertainment,  travel, 
lobbjring,  gifts,  and  other  expenses 
unrelated  to  patient  care  sudi  as  luxury 
automobiles  and  cruises:  One  home 
health  agency  claimed  several  million 
dollars  in  unallowable  costs  during  one 
cost  reporting  year.  These  included 
utility  and  maid  service  payments  for 
the  owner's  condominium,  golf  pro 
shop  expenses,  lease  payments  on  a 
luxiuy  car  for  the  owner's  son  at  college, 
and  payment  of  cable  television  fees  for 
the  owner's  mother. 

Medicare  also  requires  home  health 
agencies  to  disclose  in  their  cost  reports 
the  identity  of  related  parties  with 
whom  they  conduct  business,  in  order 


to  adjust  costs  that  are  likely  to  be 
inflated  by  health  care  providers  who 
self-deal  (i.e..  purchase  goods  or 
services  from  related  companies).  A 
related  party  issue  exists  when  there  is 
common  control  or  common  interest 
between  the  provider  and  the 
organization  with  whom  it  is  doing 
business.  OIG  has  investigated  home 
health  agencies  which  failed  to  disclose 
ownership  or  other  relationships  with 
entities  with  whom  they  contracted  for 
accounting  services,  management/ 
consulting  services,  and  medical 
supplies.  These  agencies  billed 
Medicare  unallowable  amoujits  for 
marked-up  supplies  and  services. 

Paying  Or  Receiving  Kickbacks  In 
Exchange  For  Medicare  or  Medicaid 
Referrals 

Kickbacks  in  exchange  for  the  referral 
of  reimbiusable  home  health  services  is 
another  type  of  fiBud  that  OIG  has 
observed.  The  Medicare  program 
guarantees  fireedom  of  ctboice  to  its 
beneficiaries  in  the  selection  of  health 
care  providers.  Because  kickbacks 
violate  that  principle  and  also  increase 
the  cost  of  care,  they  are  prohibited 
under  the  Medicare  and  Medicaid 
programs.  Under  the  anti-kickback 
statute,  it  is  illegal  to  knowingly  and 
willfully  solicit,  receive,  offer  or  pay 
anything  of  value  to  induce,  or  in  return 
for,  referring,  recommending  or 
arranging  for  the  furnishing  of  any  item 
or  service  payable  by  Medicare  or 
Medicaid. 

OIG  is  aware  of  home  health 
providers  offering  kickbacks  to 
physicians,  beneficiaries,  hospitals,  and 
rest  homes  in  retiun  for  referrals. 
Kickbacks  have  taken  the  following 
forms: 

•  Payment  of  a  fee  to  a  physician  for 
each  plan  of  care  certified  by  the 
physician  on  behalf  of  the  home  health 
agency. 

•  Disguising  referral  fees  as  salaries 
by  paying  referring  physicians  for 
services  not  rendered,  or  in  excess  of 
fair  market  value  for  services  rendered. 

•  Offering  bee  services  to 
beneficiaries,  including  transportation 
and  meals,  if  they  agree  to  switch  home 
health  providers. 

•  Providing  hospitals  with  discharge 
planners,  home  care  coordinators,  or 
home  care  liaisons  in  order  to  induce 
referrals. 

•  Providing  bee  services,  such  as  24 
hour  nursing  coverage,  to  retirement 
homes  or  adult  congregate  living 
facilities  in  retiun  for  home  health 
referrals. 

•  Subcontracting  with  retirement 
homes  or  adult  congregate  living 
facilities  for  the  provision  of  home 
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health  services,  to  induce  the  facility  to 
make  referrals  to  the  agency. 

Parties  that  violate  the  anti-kickback 
statute  may  be  criminally  prosecuted,  - 
and  also  may  be  subject  to  exclusion 
from  the  Medicare  and  Medicaid 
programs. 

Marketing  Uncovered  Or  Unneeded 
Home  Care  Services  to  Beneficiaries 

OIG  has  learned  of  high  pressure  sales 
tactics  employed  by  some  agencies  in 
the  home  health  community  to 
maximize  their  patient  population  and 
their  profits.  These  agencies  target 
healthy  beneficiaries  on  the  street  or  in 
their  homes  and  offer  non-covered 
services,  such  as  grocery  shopping  or 
housekeeping,  in  exchange  for  Medicare 
identification  numbers.  Physicians  have 
also  reported  that  some  agencies  attempt 
to  pressure  them  to  order  unnecessary 
personal  care  services  by  informing 
them  that  their  patients  are  requesting 
these  services  and  will  find  another 
physician  if  their  demands  are  not  met. 

'These  abusive  marketing  practices  can 
result  in  false  claims  liability  on  the  part 
of  agencies  and/ or  physicians,  and  may 
also  constitute  illegal  kickbacks. 

in.  Special  Fraud  Alert:  Medical 
Supplies  to  Nursing  Facilities 

(August  1995) 

The  Office  of  Inspector  General  was 
established  at  the  Department  of  Health 
and  Human  Services  by  Congress  in 
1976  to  identify  and  eliminate  fraud, 
abuse  and  waste  in  Health  and  Human 
Services  programs  and  to  promote 
efficiency  and  economy  in  departmental 
operations.  The  OIG  carries  out  this 
mission  through  a  nationwide  program 
of  audits,  investigations  and 
inspections. 

To  help  reduce  fraud  and  abuse  in  the 
Medicare  and  Medicaid  programs,  the 
CMG  actively  investigates  schemes  to 
fraudulently  obtain  money  from  these 
programs  and,  when  appropriate,  issues 
Special  Fraud  Alerts  which  identify 
segments  of  the  health  care  industry  that 
are  particularly  vulnerable  to  abuse. 
This  Special  Fraud  Alert  focuses  on  the 
provision  of  medical  supplies  to  nursing 
facilities  and  identifies  some  of  the 
illegal  practices  that  the  OIG  has 
uncovered. 

How  Nursing  Facility  Benefits  are 
Reimbursed 

Many  nursing  facilities  receive 
reimbursement  from  Medicare  and 
Medicaid  for  care  and  services  provided 
to  eligible  residents.  Under  Medicare 
Part  A,  skilled  nursing  facility  services 
are  paid  on  the  basis  of  cost,  and 
compensate  the  provider  for  covered 


nursing  stays  of  a  limited  length.  For 
Medicaid-eligible  residents,  extended 
nursing  facility  stays  may  be  reimbursed 
by  state-administered  programs 
fijaanced  in  part  by  Medicaid.  Nursing 
facility  residents  may  be  concurrenUy 
eligible  for  benefits  under  Medicare  Part 
B.  These  benefits  may  include  payment 
for  medically  necessary  equipment, 
prosthetic  devices  and  supplies. 

Nursing  facilities  and  their  residents 
have  become  conunon  targets  for 
fraudulent  schemes  involving  medical 
supplies.  The  OIG  has  become  aware  of 
a  number  of  fraudulent  arrangements  by 
which  medical  suppUers  profit  from 
inappropriate  business  dealings,  in  the 
name  of  unwitting  nursing  facility 
residents. 

Sometimes,  nursing  facility 
management  and  staff  also  are  involved 
in  these  schemes. 

False  or  Fraudulent  Claims  Relating  to 
the  Provision  of  Medical  Supplies 

The  government  may  prosecute 
persons  who  submit  or  cause  the 
submission  of  false  or  fraudulent  claims 
to  the  Medicare  or  Medicaid  program. 
Examples  of  false  or  fi^udulent  claims 
include  claims  for  items  that  were  never 
provided  or  were  not  provided  as 
claimed,  dupficate  claims  submitted  for 
the  same  item,  and  claims  for  items  that 
the  supplier  knows  are  not  medically 
necessary. 

Submitting  or  causing  false  claims  to 
be  submitted  to  Medicare  or  Medicaid 
may  subject  the  individual  or  entity  to 
criminal  prosecution,  civil  penalties 
including  treble  damages,  and  exclusion 
from  participation  in  the  Medicare  and 
Medicaid  programs.  The  OIG  has 
uncovered  the  following  types  of 
fi^udulent  transactions  related  to  the 
provision  of  medical  supplies  to  nursing 
faciUties. 

Claims  for  Medical  Supplies  and 
Equipment  That  Are  Not  Medically 

Necessary 

•  Many  of  the  supplies  and 
equipment  used  in  the  care  of  nursing 
facility  residents  are  provided  by  the 
nursing  facility  and  should  be  reflected 
in  the  facility's  Medicare  cost  report. 
The  OIG  has  imcovered  numerous 
instances  in  which  suppliers  provide 
the  nursing  facility  with  general  medical 
supphes  such  as  tape,  adhesive 
remover,  skin  creams  and  s)^nges.  but 
rather  than  bill  the  facility,  the  suppUer 
submits  claims  to  Medicare  Part  B.  The 
claims  misrepresent  that  the  items  are 
medically  necessary  for  individual 
beneficiaries  and  therefore  reimbursable 
under  Part  B. 

For  example,  one  supplier  billed  Part 
B  for  an  "oral/nasal  hygiene  program" 


which  consisted  of  supphes,  such  as 
saline  solution,  latex  gloves  and  cotton 
swabs,  marketed  as  prepackaged  kits. 
Upon  investigation,  the  OIG  determined 
that  these  items,  which  were  shipped  to 
the  faciUty  in  bulk  quantities,  were 
neither  medically  necessary,  nor  used 
for  the  care  of  the  residents  identified 
on  the  claims.  In  such  a  case,  the 
supplier  may  be  liable  imder  criminal, 
civil  and  administrative  laws  for 
submitting  fraudulent  claims.  The 
nursing  facility  may  also  be  liable  if  the 
OIG  determines  that  the  nursing  facility 
knew  or  should  have  known  that  the 
claims  were  false  and  participated  in  the 
offense. 

Claims  for  Items  That  Are  Not  Provided 
as  Claimed  or  Double  Billed 

•  Many  inappropriate  transactions 
involve  marketing  of  incontinence 
supphes.  In  one  case,  a  suppUer  was 
found  to  have  deUvered  adult  diapers, 
which  are  not  covered  by  Medicare  Part 
B,  and  improperly  billed  these  items  as 
expensive  prosthetic  devices  called 
"female  external  urinary  collection 
devices."  In  another  case,  a  suppUer 
deUvered  only  incontinence  care 
products,  such  as  lubricants  and 
cleansers.  These  items  are  covered  only 
as  accessories  to  medically  necessary 
prosthetic  devices  such  as  female 
external  urinary  collection  devices. 
Medicare  received  bills  for  each 
accessory,  even  though  the  primary  item 
was  not  provided. 

•  In  some  cases,  multiple  payments 
are  made  for  particular  items  shipped  to 
nursing  faciUties.  For  instance,  a 
nursing  faciUty  ordered  and  accepted 
delivery  of  certain  medical  supplies  for 
the  facility's  general  use.  The  nursing 
facility  appropriately  claimed  the 
suppUes  as  expenses  related  to  patient 
care  on  its  Medicare  cost  report. 
However,  the  supplier  also  submitted 
separate  claims  to  Medicare  Part  B  on 
behaff  of  each  resident  in  the  facility.  In 
order  to  receive  Part  B  reimbursement, 
the  supplier  misrepresented  its 
entitlement  to  payment,  as  well  as  the 
eUgibiUty  and  coverage  of  individual 
beneficiaries.  Other  payment  sources, 
such  as  Medicaid  or  private  payers,  may 
also  have  been  billed  by  the  supplier. 
The  supplier  may  be  Uable  under 
criminal,  civil  and  administrative 
provisions  if  the  suppUer  claimed 

Sly  that  the  beneficiary  met  the 
ired  eligibility  and  coverage 
ria.  The  nursing  faciUty  may  also  be 
Uable  for  falsifying  its  Part  A  cost  report 
if  it  knew  or  should  have  known  of  the 
duplicate  billing  and  participated  in  the 
offense. 
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Paying  or  Receiving  Kickbacks  in 
Exchange  for  Medicare  or  Medicaid 
Referrals 

It  is  illegal  under  the  anti-kickback 
statute  to  knowingly  and  willfully 
soUdt,  receive,  offer  or  pay 
remuneration  in  cash  or  in  kind  to 
induce  or  in  return  for  referring, 
recommending  or  arranging  for  the 
furnishing  of  any  item  or  service 
payable  by  Medicare  or  Medicaid. 

Violation  of  the  anti-kickback  statute 
may  carry  criminal  penalties,  program 
exclusion,  or  both.  Immunity  may  be 
available  where  otherwise  illegal 
conduct  meets  the  criteria  specified  in 
"safe  harbor"  regulations  published  by 
the  Secretary  of  the  Department  of 
Health  and  Hiunan  Services.  These 
regulations  may  be  foimd  in  42  CFR  part 
1001. 

•  A  suppher  gives  a  nursing  fadUty 
non-covered  medical  products  at  no 
charge,  provided  the  fadUty  assists  in 
the  ordering  of  Medicare-reimbursed 
products.  For  instance,  incontinence 
care  kits  may  consist  of  reimbiusable 
suppUes  as  well  as  non-reimbursable 
items,  such  as  disposable  imderpads  or 
adult  diapers.  The  OIG  has  identified 
instances  where  suppUers  have  billed 
the  program  for  providing  nursing 
facilities  with  thousands  of  medical 
supphes  contained  within  incontinence 
kits  which  were  not  medically  necessary 
for  the  care  of  the  patients.  The  nursing 
facilities  accepted  deUvery  of  the  kits, 
removed  the  diapers  and  other  items 
useful  in  general  patient  care,  and 
discarded  the  remainder  of  the  kits.  At 
the  same  time,  the  supplier  received 
Medicare  reimbiu-sement  for  shipment 
of  products  which  were  not  medically 
necessarv  and  often  not  used. 

Both  the  supplier  and  the  nursing 
facihty  may  be  Uable  for  false  claims  as 
in  the  previous  examples.  However, 


both  parties  may  also  be  Uable  under  the 
anti-kickback  statute,  if  one  purpose  of 
providing  the  free  diaper  was  to  induce 
the  nursing  facility  to  arrange  for  the 
procurement  of  items  paid  for  by 
Medicare  or  Medicaid. 

Other  Examples  of  Fraudulent  Practices 

The  OIG  has  received  many 
complaints  bom  niusing  facihty 
administrators  and  staff  about  suppUers 
that  dehver  lujordered  goods  which  are 
billed  to  Medicare.  Analysts  and 
investigators  also  have  found  that  many 
nursing  fadUties  do  not  always  report 
such  abuses,  perhaps  because  the 
nursing  fadUties  may  gain  a  benefit 
from  the  use  of  these  "free"  suppUes.  In 
other  cases,  nursing  faciUties  actively 
soUdt  unauthorized  deUveries  or  other 
items  of  value,  such  as  cash  and  in-kind 
rewards.  In  exchange,  the  nursing 
faciUty  offers  the  equipment  suppUer 
access  to  patients'  medical  records  and 
other  information  needed  to  biU 
Medicare. 

NotK  Under  42  CFR  483.10(e),  it  is  a 
violation  of  a  resident's  rights,  and  therefore 
of  the  fecility's  conditions  of  participation,  to 
make  unauthorized  disclosures  from  the 
resident's  medical  records. 

•  The  OIG  has  investigated  suppUers 
who  supply  musing  fadUties  with  low- 
cost  items,  but  submit  Part  B  claims  for 
high-priced  items.  For  instance,  one 
supplier  provided  simple  restraining 
devices,  but  claimed  that  custom-made 
orthotic  body  jackets  were  provided  to 
specified  Part  B  beneficiaries. 

•  The  OIG  also  has  investigated  a  case 
in  which  a  supplier  gathered 
information  on  the  death  of  nursing 
faciUty  residents.  Immediately 
thereafter,  the  supplier  back-dated 
orders  of  medical  suppUes  in  quantities 
consistent  with  Medicare's  30-day 
limitation  on  after-death  shipments. 


What  To  Look  For  in  Nursing  FaciUty 
Supply  Transactions 

SuppUers  engaged  in  the  fraudulent 
schemes  described  above  attempt  to 
avoid  detection  in  a  variety  of  ways. 
Nursing  faciUty  administrators  and  staff 
aware  of  suppUer  fraud  may  be  bribed 
through  the  payment  of  kickbacks  and 
other  illegal  remimeration.  Also, 
beneficiaries  may  be  kept  imaware  of 
fraudulent  billings  if  a  suppUer 
routinely  "waives,"  or  fails  to  collect, 
co-payments  irom  the  residents  for  Part 
B  items.  The  following  factors  may  also 
indicate  improper  supply  transactions: 

•  Excessive  volumes  of  medical 
suppUes  deUvered  to,  or  soUcited  by, 
nursing  faciUties  and  kept  as  inventory 
for  lengthy  periods. 

•  Items  provided  diredly  to  nursing 
fadUty  residents  that  are  unordered, 
unnecessary  or  luiused. 

•  Unusually  active  presence  in 
nursing  faciUties  of  medical  supply 
sales  representatives  who  are  given,  or 
request,  imlimited  access  to  patient 
medical  records. 

•  Questionable  dociunentation  for 
medical  necessity  of  suppUes. 

IV.  Contacting  the  OIG  About  Fraud 
and  Abuse 

The  following  common  language  is  set 
forth  in  both  OIG  Special  Fraud  Alerts: 

What  To  do  If  You  Have  Information 
About  Fraud  and  Abuse  Against  the 
Medicare  and  Medicaid  Programs 

If  you  have  information  about  the 
types  of  activities  described  above, 
contad  any  of  the  regional  offices  of  the 
Office  of  Investigations  of  the  Office  of 
Inspedor  General,  U.S.  Department  of 
Health  and  Hiunan  Services,  at  the 
following  locations: 


Regions 

States  sen/ed 

Telephone 

Boston 

MA,  VT,  NH,  ME.  Rl.  CT 

617-565-2660 
212-264-1691 
215-596-6796 

New  York „.    . 

NY  NJ  PR  VI 

Ptiiladelphia 

PA.  MD.  DE,  WV.  VA 

Atlanta 

GA,  KY,  NC,  SC.  FL  TN  AL  MS  (No  District) 

404— Ml— 91*^1 

CWcago  . — „„ „ 

IL.  MN.  Wl,  Ml,  IN.  OH.  lA,  MO  

312-353-2740 

Dallas 

TX,  NM,  OK.  AR,  LA,  MS  (So.  District)  

214-767-8406 

Denver  _ „ 

CO,  UT.  WY.  MT,  ND.  SD,  NE,  KS  

303-844-5621 

Los  Angeles 

AZ,  NV  (Clart(  Co.),  So.  CA  

714-836-2372 

San  Francisco 

No.  CA.  NV.  AZ.  HI,  OR,  ID,  WA 

415-556-8880 

Washington.  D.C 

DC  and  Metropolitan  areas  of  VA  &  MD 

202-619-1900 
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To  Report  Suspected  Fraud,  Call  or 
Write:  1-800-HHS-TIPS.  Department  of 
Health  and  Human  Services,  Office  of 
Inspedor  General,  P.O.  Box  23489. 
L'Ehifant  Plaza  Station,  Washington, 
D.C.  20026-3489. 

Dated:  August  4, 1995. 
June  Gibbfi  Brown, 
Inspector  General. 

[FR  Doc.  95-19731  Filed  8-»-95;  8:45  am] 
BILUNQ  CODE  4180-04-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-020-05-1 220-00;  N2-21-«5] 

Nevada;  Temporary  Closure  of  Certain 
Public  Lands  In  the  Winnemucca 
District  for  Management  of  the  1995 
Running  of  the  "Reno  300"  Off- 
Highway  Vehicle  (OHV)  Race 

AGENCY:  Bureau  of  Land  Management 
(Interior). 

ACTION:  Temporary  closiue  of  certain 
PubUc  Lands  in  Washoe.  Pershing, 
Churchill  and  Lyon  Counties,  Nevada 
on  and  adjacent  to  the  1995  "Reno  300" 
race  course  on  August  26. 1995.  Access 
will  be  limited  to  race  officials,  entrants, 
law-enforcement  and  emergency 
personnel,  licensed  permittee(s)  and 
right-of-way  grantees. 

SUPPLEMENTARY  INFORMATKM:  Certain 
pubUc  lands  m  the  Wiimemucca 
District,  Washoe,  Lyon,  Churchill  and 
Pershing  Counties  will  be  temporarily 
closed  to  public  access  from  0600  hours, 
August  26, 1995  to  2400  hours  August 
26, 1995,  to  protect  persons,  property 
and  pubhc  land  resoiuces  on  and 
adjacent  to  the  1995  "Reno  300"  OHV 
race  coiuse.  The  Sonoma-Gerlach  Area 
Manager  is  the  authorized  officer  for  the 
1995  "Reno  300"  OHV  race,  permit 
niunber  N2-21-95.  These  temporary 
closures  and  restrictions  are  made 
pursuant  to  43  CFR  Part  8364.  The 
public  lands  to  be  closed  or  restricted 
are  those  lands  adjacent  to  and 
including  roads,  trails  and  washes 
identified  as  the  1995  "Reno  300"  OHV 
race  course. 

The  following  public  lands 
administered  by  the  BLM  restricted  or 
closed  are  described  as  the  following:  T. 

21  N.,  R.  24  E..  Sec.  36;  T.  22  N.,  R.  24 
E.,  Sec.  2  and  12;  T.  23  N.,  R.  24  E.,  Sec. 
2, 10, 14  and  26;  T.  24  N.,  R.  24  E.,  Sec. 
9, 10, 12, 16, 17,  20,  22,  26,  28  and  34; 
T.  25  N.,  R.  24  E.,  Sec.  36;  T.  20  N.,  R. 
25  E.,  Sec.  4  and  6;  T.  21  N.,  R.  25  E., 
Sec.  6,  8, 12, 14,  20,  22,  28  and  32;  T. 

22  N.,  R.  25  E..  Sec.  18  and  30;  T.  23 
N.,  R.  25  E.,  Sec.  2, 10  and  12;  T.  24  N., 


R.  25  E.,  Sec.  10,  22,  28  and  34;  T.  25 
N.,  R.  25  E..  Sec.  28,  30,  31  and  34;  T. 
21  N.,  R.  26  E.,  Sec.  6;  T.  22  N.,  R.  26 
E.,  Sec.  2, 14,  22.  28  and  32;  T.  23  N., 
R.  26  E.,  Sec.  4, 16,  22,  26  and  36;  T. 
24  N.,  R.  26  E.,  Sec.  28  and  32. 

The  lands  involved  are  located  in  the 
Moimt  Diablo  Meridian  and  are  located 
north  and  northeast  of  Femley,  Nevada. 
They  are  within  Washoe,  Pershing, 
Churchill  and  Lyon  Coimties.  A  map 
showing  the  exact  route  of  the  course  is 
available  firom  the  following  BLM  office: 
the  Wiimemucca  District  Office,  705 
East  Fourth  Street,  Wiimemucca, 
Nevada, 89445, (702)  623-1500. 

Any  person  who  falls  to  comply  with 
this  closure  order  issued  under  43  CFR 
Part  8364  may  be  subject  to  the 
penalties  provided  for  in  43  CFR  8360.7. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Lynn  Clemons,  705  East  Fourth  Street, 
Winnemucca,  Nevada  89445,  (702)  623- 
1500. 

Dated:  July  25, 1995. 
Ron  Weaker, 

District  Manager,  Winnemucca. 
(FR  Doc.  95-19707  Filed  a-9-95;  8:45  am] 

BILUNQ  CODE  4310-HC-P 


PD-O14-0fr-1430-01;  101-31387] 

Notice  Of  Intent  to  Amend  to  Cascade 
Resource  Management  Plan,  Idaho. 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

SUMMARY:  Pursuant  to  the  BLM  Planning 
Regulations  (43  CFR  part  1600)  this 
notice  advises  the  pubUc  that  the 
Cascade  Resource  Area  of  the  Boise 
District,  Lower  Snake  River  Ecosystem, 
Bureau  of  Land  Management,  is 
proposing  to  amend  the  Cascade 
Resource  Management  Plan.  This 
amendment  wlU  allow  consideration  of 
an  application  for  Indemnity  School 
Land  Selection  from  the  State  of  Idaho 
which  would  allow  the  transfer  of  920 
acres  of  pubhc  land  in  Valley  County  to 
the  State  of  Idaho.  The  pubUc  lands  are 
described  as: 

Boise  Meridian,  Idaho 

T.  17N.,R.4E., 
Section  21:  S'/iNW'A,  SV2SEV4, 
Section  22:  NV2SEV4NEV4,  EV2SEV4. 
Section  33:  EV2SWV4,  W'/iSEV*, 
Section  35:  SWV*.  NEV4SEV4,  ^N^/^SEV*, 

T.  16  N.,  R.  4  E., 
Section  17:  SEV4NEV4, 
Section  19:  EVzE'/i. 

The  main  issue  anticipated  in  this 
plan  amendment  is  whether  it  is 
appropriate  to  transfer  the  subject  lands 
to  the  State  of  Idaho  to  satisfy  part  of  the 
remaining  entitlement  for  lands  which 


the  State  of  Idaho  did  not  receive  at 
statehood. 

A  land  use  plan  amendment  and 
environmental  analysis  will  be  prepared 
for  the  subject  lands  by  an 
interdisciplinary  team  including 
recreation,  visual,  botany,  wildlife, 
fisheries,  forestry,  minerals,  range,  soils, 
and  cultiual  resource  speciahsts. 
DATES:  For  a  period  of  30  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register.  Interested  parties  may 
submit  comments  to  the  Ecosystem 
Manager  at  the  address  shown  below. 
ADDRESSES:  Comments  should  be  sent  to 
the  Ecosystem  Manager.  Bureau  of  Land 
Management,  Lower  Snake  River 
Ecosystem,  Boise  District,  3948 
Development  Avenue,  Boise,  Idaho 
83705. 

FOR  FURTHER  INFORMATION  CONTACT: 
Effie  Schultsmeier,  Cascade  Area  Realty 
Specialist,  3948  Development  Avenue, 
Boise,  Idaho  83705,  (208)  384-3300  to 
obtain  additional  information  regarding 
this  plan  amendment.  The  existing  land 
use  plan  and  maps  are  available  for 
review  at  the  Cascade  Resource  Area 
office  in  Boise,  Idaho. 
SUPPLEMENTARY  INFORMATION:  The 
subject  lands  have  been  segregated  from 
the  public  land  laws,  including  the 
mining  and  mineral  leasing  laws  by 
submission  of  the  State's  application  on 
July  6,  1995.  The  segregative  effect  of 
this  Notice  on  the  public  lands  shall  end 
upon  issuance  of  a  clearUst  or  two  years 
from  the  date  of  the  apphcation, 
whichever  occius  first. 

Dated:  August  2, 1995. 
Sharon  L.  Sita. 
Acting  Ecosystem  Manager. 
|FR  Doc.  95-19798  Filed  8-9-95;  8:45  am) 
BILUNO  COOC  4»1fr-G6-M 


Fish  and  Wildlife  Service 

Availability  of  a  Draft  Recovery  Plan 
for  the  Washington,  Oregon,  and 
California  Population  of  the  Marbled 
Murrelet  (Brachyramphus  marmoratus 
marmoratus)  for  Review  and  Comment 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  dociunent  availability. 

summary:  The  U.S.  Fish  and  WildUfe 
Service  (Service)  announces  the 
availability  for  pubhc  review  of  a  draft 
recovery  the  availability  for  pubhc 
review  of  a  draft  recovery  plan  for  the 
threatened  Marbled  Murrelet, 
Brachyramphus  marmoratus 
marmoratus  (Washington,  Oregon,  and 
California  Population).  This  species 
feeds  primarily  on  fish  and  invertebrates 


40852 
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in  near-shore  marine  waters.  In 
Washington,  Oregon  and  California, 
they  nest  on  large  limbs  of  mature  or 
old-growth  conifers,  flying  inland  up  to 
80  kilometers  (50  miles)  to  nest.  The 
Service  solicits  review  and  comment 
from  the  pubhc  on  this  draft  plan. 
DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
October  10, 1995  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  State  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  Oregon 
State  Office,  2600  S.E.  98th  Avenue, 
Suite  100,  Portland,  Oregon  97266 
(telephone:  503-231-6179),  or  the 
Assistant  Regional  Director,  Ecological 
Services,  U.S.  Fish  and  WildUfe  Service, 
Eastside  Federal  Complex,  911  N.E.  11th 
Avenue,  Portland,  Oregon  97232-4181 
(telephone:  503-231-6131).  Written 
comments  and  materials  regarding  the 
plan  should  be  addressed  to  K4r.  Russell 
D.  Peterson,  State  Supervisor,  at  the 
above  Portland  Field  Office  address. 
Comments  and  materials  received  are 
available  on  request  for  pubUc 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
Oregon  State  Office  address. 
FOR  FURTHER  INFORMATKSN  CONTACT: 
Mr.  Gary  S.  Miller  at  the  above  Oregon 
State  Office  address  (telephone:  503- 
231-6179). 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  U.S.  Fish  and 
WildUfe  Service's  (Service)  endangered 
species  program.  To  help  guide  the 
recovery  effort,  the  Service  is  working  to 
prepare  recovery  plans  for  most  of  the 
Usted  species  native  to  the  United 
States.  Recovery  plans  describe  actions 
considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  reclassification  or  delisting, 
and  estimate  time  and  cost  for 
implementiag  the  recovery  measures 
needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  Usted  species  imless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  pubUc  notice  and  an 
opportunity  for  public  review  and 
conunent  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  aU  information  presented 


diuing  a  pubUc  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

In  North  America,  Marbled  Miurelets 
range  along  the  Pacific  coast  from 
Alaska  to  CaUfomia.  The  Washington, 
Oregon  and  CaUfomia  population 
breeds  along  a  coastal  strip  from  the 
Olympic  Peninsula  and  northern 
Cascades,  Washington,  and  along  the 
coasts  of  Oregon  and  CaUfomia.  Their 
at-sea  distribution  becomes 
discontinuous  in  this  area.  The  southern 
end  of  the  breeding  range  occurs  in 
central  California.  Some  wintering  birds 
are  found  in  southern  CaUfomia  and  as 
far  south  as  northern  Baja  CaUfomia, 
Mexico.  Marbled  Murrelets  feed 
primarily  on  fish  and  invertebrates  in 
near-shore  marine  waters.  In 
Washington,  Oregon  and  CaUfomia, 
they  nest  on  larger  limbs  of  matiue  or 
old-growth  conifers,  flying  inland  up  to 
80  kilometers  (50  miles)  to  nest. 
Currently,  breeding  populations  are  not 
distributed  continuously  throughout  the 
forested  portion  of  the  three-state  area. 
Recent  at-sea  survey  work  also  indicates 
that  ciurent  populations  of  Marbled 
Miurelets  are  experiencing  extremely 
low  recruitment.  The  principal  causes  of 
decline  are  nesting  habitat  modification 
(both  loss  and  fragmentation  of  nesting 
habitat)  and  mortaUty  from  net  fisheries 
and  oil  spills.  Critical  habitat  was 
proposed  for  the  species  on  January  27, 
1994  (59  FR  3811).  Recovery  of  this 
species  wiU  require  securing  currently 
suitable  nesting  habitat,  decreasing 
adult  and  juvenile  mortaUty,  increasing 
suitable  habitat  quaUty  and  quantity, 
and  continued  research  to  address  more 
specific  Ufe-history  requirements. 

PubUc  Comment  Solicited 

The  Service  soUdts  written  comments 
on  the  draft  recovery  plan  described.  All 
comments  received  by  the  date  specified 
will  be  considered  prior  to  approval  of 
the  plan. 

Author 

The  author  of  this  notice  is  Gary 
MiUer  (see  Oregon  State  Office  address 
above). 

Authority 

The  authority  for  this  action  is  secUon 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(f). 


Dated:  July  21, 1995. 
Michael  Spear, 

Regional  Director,  Region  l.U.S.  Fish  and 
Wildlife  Service. 

(FR  Doc.  95-19354  Filed  8-9-95;  8:45  am) 
BNJJNQ  CODE  431 0-86-M 


Availability  of  a  Finding  of  No 
Significant  Impact 

agency:  Fish  and  WildUfe  Service, 

Interior. 

ACTION:  Notice  of  the  availabiUty  of  a 

Finding  of  No  Significant  Impact. 

summary:  The  piupose  of  this  Notice  is 
to  make  available  to  the  pubUc  the 
Finding  of  No  Significant  Impact 
pursuant  to  an  Environmental 
Assessment  regarding  the  release  in  the 
United  States  of  three  nonindigeneous 
insects  Galerucella  calmariensis, 
Galerucella  pusilla,  and  Hylobius 
tansversovittatus.  The  purpose  of  the 
release  is  to  reduce  and  control  Lythrum 
salicaria  on  Service-managed  wetlands 
and  to  assist  the  States  in  the  reduction 
and  control  of  purple  loosestrife  on  non- 
Service  wetlands. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sean  Fumiss,  Refuge  Program 
SpeciaUst,  Division  of  Refuges,  U.S. 
Fish  and  WildUfe  Service.  600  ARLSQ, 
1849  C  Street  NW.,  Washington,  D.C. 
20240. 

SUPPt-EMENTARY  INFORMATION:  The  Fish 
and  WildUfe  Service  made  available  for 
pubUc  conunent  an  Environmental 
Assessment  through  publication  on  June 
19, 1995,  in  the  Federal  Register  (60  FR 
32023).  Upon  review  of  the  conunents 
received  and  the  scientific  evidence 
supporting  the  Environmental 
Assessment,  it  was  determined  that  the 
introduction  of  the  three 
nonindigeneous  insects  would  have  no 
significant  impact  on  the  quality  of  the 
hiunan  environment.  This  finding  of  no 
significant  impact  (FONSI)  reads  in 
whole  PS  follows: 

Finding  Of  No  Significant  Impact 

The  United  States  Fish  and  WildUfe 
Service  (Service),  U.S.  Department  of 
the  Interior,  proposes  to  release  in  the 
United  States  three  nonindigeneous 
insects  Galerucella  calmariensis, 
Galerucella  pusilla,  and  Hylobius 
tansversovittatus  in  addition  to  the  two 
previously  approved  nonindigeneous 
insects  Nanophyes  marmoratus  and  N. 
brevis.  The  Service  proposes  to  release 
these  five  insect  species  so  they  can 
contribute  to  the  biological  control  of 
purple  loosestrife  (Lythrum  salicaria), 
an  introduced  weed,  on  Service- 
managed  wetlands  and  to  assist  the 
States  to  reduce  and  control  this  plant 


onnon-Service  wetlands.  These  insects 
are  not  native  to  North  America. 

During  the  summer  of  1995,  the 
Service  proposes  to  acquire  and  begin 
releasing  the  beetles  at  selected  refuges 
in  Fish  and  WildUfe  Service  Regions  3 
and  5.  In  foUowing  years,  the  Service 
will  acquire  and  release  the  beetles 
throughout  the  range  of  purple 
loosestrife  in  the  United  States. 

Hie  primary  reason  for  releasing  these 
five  insect  species  as  a  tool  for  piuple 
loosestrife  control  is  to  lessen  the 
negative  environmental  impacts  caused 
by  purple  loosestrife  infestations 
themselves  and  the  methods  used 
ciuxently  to  control  the  weed  plant.  The 
intended  result  of  the  proposed  action  is 
to  cause  positive  environmental 
impacts. 

m  addition  to  the  proposed  action,  the 
Service  also  considered  the  alternative 
of  continuing  current  management  of 
piuple  loosestrife  on  Service  lands 
without  biological  control  agents  as  weU 
as  the  alternative  of  using  the  two 
previously  approved  biological  control 
agents  Nanophyes  marmoratus  and  N. 
brevis  in  addition  to  the  ciurent 
management  practices.  The  selected 
alternative  is  the  proposed  action  of 
releasing  the  five  insects  to  develop  a 
continuous  biological  control  of  the 
plant. 

Based  on  my  review  and  evaluation  of 
the  subject  Environmental  Assessment,  I 
find  that  the  proposed  release  in  the 
United  States  of  G.  calmariensis,  G. 
pusilla,  Hylobius  tansversovittatus, 
Nanophyes  marmoratus  and  N.  brevis  as 
tools  for  the  control  of  purple  loosestrife 
Lythrum  salicaria,  as  described  in  the 
environmental  assessment,  is  not 
expected  to  have  a  significant  negative 
impact  on  the  quaUty  of  the  human 
environment.  This  finding  is  supported 
by  the  following: 

1.  The  host  ranges  of  G.  calmariensis, 
G.  pusilla,  Hylobius  tansversovittatus, 
Nanophyes  marmoratus  and  N.  brevis 
are  restricted  to  the  genus  of  the  target 
host  Lythrum  salicaria.  Once  released, 
these  species  are  not  expected  to  feed  on 
any  plant  species  other  than  the 
nonindigenous  target  weed,  purple 
loosestrife. 

2.  Releases  of  these  insect  species  are 
not  expected  to  have  negative  impacts 
on  any  endangered  or  threatened 
species  Usted  by  any  Federal 
Government  or  State  Government. 

3.  Use  of  chemical  pesticides  and  fire 
to  control  purple  loosestrife  would  be 
reduced  if,  as  expected,  the  proposed 
biological  control  agents  prove  to  be 
both  safe  and  efficacious. 

4.  The  proposed  release  is  expected  to 
have  a  positive  effect  on  biotic  diversity 
in  aquatic  natural  resources. 


JMI 


Dated:  July  13, 1995. 

Robert  Stimler, 

Assistant  Director,  Refuges  and  Wildlife.  U.S. 
Fish  and  Wildlife  Serrice. 

Dated:  August  2, 1995. 

Robert  C  Lwino, 

Acting  Assistant  Director,  Refuges  and 
WUdlife. 

(FR  Doc.  95-19781  Filed  8-9-95;  8:45  am] 

BILUNQ  COOC  4310-SS-M 


Availability  of  an  Environmantal 
AssMsment,  Habitat  Consarvatton 
Plan,  and  Receipt  of  an  Application  for 
an  Incidental  Talce  Pennit  for  the  Sam 
Houston  Resource  Conservation  A 
Development  Areas,  Inc.,  Native  Gulf 
Coast  Prairie  Restoration  Projact 

agency:  Fish  and  WUdlife  Service. 

Interior. 

ACTION:  Notice. 

SUMMARY:  Sam  Houston  Resource 
Conservation  &  Development  Area, 
Incorporated  has  appUed  to  the  U.S. 
Fish  and  WildUfe  Service  (Service)  for 
aa  incidental  take  permit  pursuant  to 
section  10(a)  of  the  Endangered  Species 
Act  (Act).  The  proposed  permit,  which 
is  for  a  period  not  to  exceed  99  years, 
would  authorize  the  future  take  of  the 
endangered  Attwater's  prairie  chicken 
Tympanuchus  cupido  attwateri  (APC) 
and  the  endangered  Houston  toad  Bufo 
houstonensis  incidental  to  such  lawful 
activities  as  farming,  ranching, 
residential  development,  etc.,  on  private 
land  in  the  Gulf  Coast  Prairie  Ecosystem 
of  Texas.  The  proposed  pennit  would 
authorize  incidental  take  only  on  land 
that  is  enrolled  in  the  "safe  harbor" 
program. 

An  Environmental  Assessment  (EA) 
and  Habitat  Conservation  Plan  (HCP) 
have  been  prepared  for  the  incidental 
take  permit  appUcation.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  before  30  days 
from  the  date  of  pubUcation  of  this 
notice.  This  notice  is  provided  pursuant 
to  section  10(c)  of  the  Act  and  National 
Environmental  PoUcy  Act  regulations 
(40  CFR  1506.6). 

DATES:  Written  comments  on  the  permit 
appUcation  should  be  received  on  or 
before  September  11, 1995. 
ADDRESSES:  Persons  wishing  to  review 
the  appUcation  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  WildUfe  Service,  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  EA  and/ 
or  HCP  may  obtain  a  copy  by  contacting 
either  Mr.  Steven  D.  Arey  or  Ms.  Edith 
A.  Erfling,  Clear  Lake  Field  Office, 


17629  El  Camino  Real,  Suite  211, 
Houston,  Texas  77058  (713/286-8282). 
Documents  will  be  available  by  written 
request  for  pubUc  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Clear  Lake  Field  Office 
(8:00  a.m.  to  5:00  p.m.).  Written  data  or 
comments  concerning  the  appUcation  or 
EA  should  be  submitted  to  tiie  Field 
Supervisor  (see  ADDRESS  above).  Please 
refer  to  Permit  Number  PRT-805073). 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steven  D.  Arey  or  Ms.  Edith  A.  Erfling 
at  the  above  Clear  Lake  Field  Office. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the 
Attwater's  prairie  chicken  or  the 
Houston  toad.  However,  the  Service, 
under  limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

Sam  Houston  Resource  Conservation 
&  Development  Area,  Incorporated  has 
initiated  a  program  to  restore,  conserve, 
enhance,  and  maintain  the  historic  Gulf 
Coast  Prairies  of  Texas  and  to  ensure  the 
continued  existence  of  the  coastal 
prairie  ecosystem.  A  significant 
component  of  the  success  of  the 
program  is  the  development  of  a  plan 
under  Section  10(a)(1)(B)  of  the  Act  that 
encourages  restoration,  conservation 
and/ or  enhancement  of  prairie  habitats 
that  support  either  endangered  or 
threatened  species  of  fish  or  wildUfe  on 
private  land  in  return  for  protection — a 
"safe  habor" — from  any  additional 
future  liabilities  under  the  Act. 

Only  land  that  is  enrolled  in  the  "safe 
habor"  program  for  which  a  landowner 
Prairie  Restoration  Agreement 
(Agreement)  has  been  signed  will  be 
covered  by  the  proposed  permit.  The 
Agreement  wiU  specify  the  proposed 
habitat  improvements  and  record  the 
general  condition  of  the  site  through 
maps,  photos,  and  biological  surveys. 
Agreements  will  be  for  a  minimum  of  10 
years  and  subject  to  a  potential 
repayment  obUgation  to  RC&D,  of  an 
amount  equal  to  100%  of  the  amounts 
expended,  if  the  Agreement  is 
terminated  due  to  a  cooperator's  breach 
of  the  Agreement. 

This  proposal  does  not  involve  the 
incidental  take  of  existing  endangered 
species  habitat;  i.e.,  the  baseline  habitat 
on  private  land  will  be  protected.  Nor 
does  the  proposal  allow  an  endangered 
species  to  be  shot,  captured  or  othenvise 
direcUy  "taken". 

The  area  to  be  affected  by  the 
proposed  action  encompasses  19 
counties  within  the  GuU  Coast  Prairies 
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of  Texas  and  includes  only  those  areas 
that  historically  contained  coastal 
prairie  habit  llie  coimties  included 
within  this  program  are  as  follows: 
Aransas,  Austin,  Brazoria,  Calhoim, 
Chambers,  Colorado,  Fort  Bend, 
Galveston,  Goliad,  Harris,  Jackson, 
Jefferson,  Liberty,  Matagorda,  Orange, 
Refugio,  Victoria,  Waller,  and  Wharton. 

Priority  will  be  placed  on  securing 
Agreements  with  landowners  located 
adjacent  to,  or  near,  one  of  the 
remaining  APC  populations. 
Specifically  targeted  are  tracts  within  a 
5-mile  radius  of  Attwater's  Prairie 
Chicken  National  Wildlife  Refuge,  sites 
in  southern  Galveston  and  Brazoria 
Coimties  that  are  located  between  the 
Nature  Conservancy's  Galveston  Bay 
Coastal  Prairie  Preserve  and  Brazoria 
National  Wildlife  Refuge,  and  sites 
within  a  5-mile  radius  of  known  prairie 
chicken  populations  in  Refugio  County. 
Nancy  M.  Kaufimaii, 

Regional  Director,  Region  2,  Albuquerque, 
New  Mexico. 

|FR  Doc  95-19770  Filed  8-9-95;  8:45  am] 

■UJNQ  CODE  4»ie-6S-M 


Availability  of  an  Environmental 
A8S688fnent/Hat>itat  Conservation 
Plans  and  Receipt  of  Applications  for 
Incidental  Tal(e  Permits  for 
Construction  of  Single  Family 
Residences  in  Austin,  Travis  County, 
Texas 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice. 

summary:  The  Applicants  have  applied 
to  the  Fish  and  Wildlife  Service 
(Service)  for  an  incidental  take  permits 
pursuant  to  Section  10(a)  of  the 
Endangered  Species  Act  (Act).  The 
requested  permits  would  authorize  the 
incidental  take  of  the  endangered 
golden-cheeked  warbler  [Dendroica 
chrysoparia).  The  proposed  take  would 
occiu"  as  a  result  of  the  construction  of 
single  family  residences  in  Austin, 
Travis  County,  Texas. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plans  (EA/HCP)  for  the 
incidental  take  applications.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  before  30  days 
from  the  date  of  pubfication  of  this 
notice.  This  notice  is  provided  pursuant 
to  section  10(c)  of  the  Act  and  National 
Environmental  PoUcy  Act  regulations 
(40  CFR  1506.6). 
DATES:  Written  comments  on  the 
appUcations  should  be  received 
September  11, 1995. 


ADDRESSES:  Persons  wishing  to  review 
the  appUcation  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCPs 
may  obtain  a  copy  by  contacting  Joseph 
E.  Johnston  or  Mary  Onus,  Ecological 
Services  Field  Office,  10711  Burnet 
Road,  Suite  200,  Austin,  Texas  78758 
(512/490-0063).  Documents  will  be 
available  for  public  inspection  by 
appointment  only,  diuing  normal 
business  hours  (8:00  to  4:30)  U.S.  Fish 
and  Wildlife  Service,  Austin,  Texas. 
Written  data  or  comments  concerning 
the  application(s)  and  EA/HCPs  should 
be  submitted  to  the  Field  Supervisor, 
Ecological  Field  Office,  Austin,  Texas 
(see  ADDRESSES  above).  Please  refer  to 
the  permit  numbers  when  submitting 
comments. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Joseph  K  Johnston  or  Mary  Orms  at  the 
above  Austin  Ecological  Service  Field 
Office. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  golden- 
cheeked  warbler.  However,  the  Service, 
imder  limited  circiunstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 
APPLICANT:  Walter  Jonas  plans  to 
construct  a  single  family  residence  on 
Lot  135,  Unit  2,  Cardinal  Hills 
Subdivision,  15106  Flamingo  Drive  N., 
Austin,  Travis  County,  Texas.  The 
Applicant  has  been  issued  the  Permit 
Number  PRT-804388  for  a  period  of  1 
year.  This  action  will  eliminate  less 
than  one-half  acre  of  land  and  indirectly 
impact  less  than  one-half  additional 
acre  of  golden-cheeked  warbler  habitat. 
The  Applicant  proposes  to  compensate 
for  this  incidental  take  of  golden- 
cheeked  warbler  habitat  by  placing 
$1,500  into  the  City  of  Austin  Balcones 
Canyonlands  Conservation  Fund  to 
acquire/manage  lands  for  the 
conservation  of  the  golden-cheeked 
warbler. 

APPLICANT:  David  W.  DiJoy  plans  to 
construct  a  single  family  residence  on 
Lot  67,  Block  B.  Rob  Roy  on  the  Lake 
Subdivision,  101  Lowell  Lane,  Austin, 
Travis  County,  Texas.  The  Applicant 
has  been  issued  the  Permit  Niunber 
PRT-804125  for  a  period  of  1  year.  This 
action  will  eliminate  less  that  one-half 
acre  of  land  and  indirectly  impact  less 
than  one-half  additional  acre  of  golden- 
cheeked  warbler  habitat.  The  Applicant 
proposes  to  compensate  for  this 
incidental  take  of  golden-cheeked 


warbler  habitat  by  placing  $1500  into 
the  aty  of  Austin  Balcones 
Canyonlands  Conservation  Fxmd  to 
acquire/manage  lands  for  the 
conservation  of  the  golden-cheeked 
warbler. 

APPLICANT:  Richland  SA,  Ltd.  plans  to 
construct  single  family  residences  on 
the  following  lots: 

Lot  1,  Block  D,  Phase  One,  Canyon  Mesa 
Subdivision,  Kabar  Trail,  Austin, 
Travis  Coimty,  Texas,  (PRT-e04126) 
Lot  2,  Block  D,  Phase  One,  Canyon  Mesa 
Subdivision,  Kabar  Trail,  Austin, 
Travis  County,  Texas,  (PRT-804127) 
Lot  3,  Block  D,  Phase  One,  Canyon  Mesa 
Subdivision,  Kabar  Trail,  Austin, 
Travis  County,  Texas.  (PRT-604128) 
Lot  4,  Block  D,  Phase  One,  Canyon  Mesa 
Subdivision,  Kabar  Trail,  Austin, 
Travis  County,  Texas.  (PRT-804129) 
Lot  5,  Block  D,  Phase  One,  Canyon  Mesa 
Subdivision,  Kabar  Trail,  Austin, 
Travis  County,  Texas,  (PRT-804130) 
Lot  6,  Block  D,  Phase  One,  Canyon  Mesa 
Subdivision,  Kabar  Trail.  Austin, 
Travis  County.  Texas,  (PRT-804131) 
Lot  7,  Block  D,  Phase  One,  Canyon  Mesa 
Subdivision,  Kabar  Trail,  Austin, 
Travis  Coimty,  Texas,  (PRT-804132) 
Lot  8,  Block  D,  Phase  One,  Canyon  Mesa 
Subdivision.  Kabar  Trail,  Austin, 
Travis  County.  Texas.  {PRT-804133) 
Lot  9,  Block  D,  Phase  One,  Canyon  Mesa 
Subdivision,  Kabar  Trail.  Austin, 
Travis  County,  Texas.  (PRT-604135) 
Lot  10.  Block  D.  Phase  One.  Canyon 
Mesa  Subdivision,  Kabar  Trail, 
Austin,  Travis  County,  Texas,  (PRT- 
804136) 
Lot  12.  Block  D,  Phase  One.  Canyon 
Mesa  Subdivision.  Kabar  Trail. 
Austin,  Travis  County.  Texas,  (PRT- 
804137) 
Lot  13,  Block  D.  Phase  One,  Canyon 
Mesa  Subdivision.  Kabar  Trail, 
Austin,  Travis  County,  Texas,  (PRT- 
804138) 
Lot  14,  Block  D,  Phase  One.  Canyon 
Mesa  Subdivision,  Kabar  Trail, 
Austin,  Travis  County,  Texas,  (PRT- 
804139) 

The  Applicant  has  been  issued  the 
Permit  Numbers  PRT-804126  to  PRT- 
133  and  PRT-804135  to  PRT-804139 
above.  The  permits  are  for  a  period  of 
20  years.  This  action  will  eliminate  less 
than  one-half  acre  of  land  per  residence 
and  indirectly  impact  less  than  one-half 
additional  acres  of  golden-cheeked 
warbler  habitat  per  residence.  The 
applicant  proposes  to  compensate  for 
this  incidental  take  of  golden-cheeked 
warbler  habitat  by  placing  $1,500  per 
residence  into  the  City  of  Austin 
Balcones  Canyonlands  Conservation 
Fund  to  acquire/manage  lands  for  the 
conservation  of  the  golden-cheeked 
warbler. 
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Alternatives  to  these  actions  were 
rejected  because  selling  or  not 
developing  the  subject  properties  with 
federally  listed  species  present  was  not 
economically  feasible. 

Dated:  July  8, 1995. 

Nancy  M.  Kaufinan, 

Regional  Director,  Region  2,  Albuquerque, 
New  Mexico. 

[PR  Doc.  95-19651  Filed  8-9-95;  8:45  am) 

BIIXING  COOE  4S10-6S-M 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestlgatlons  Nos.  701-TA-363-364  and 
731-TA-711-717  (Final)] 

OH  Country  Tubular  Goods  (OCTG) 
from  Argentina,  Austria,  Italy,  Japan, 
Korea,  Mexico,  and  Spain 

Determinations 

On  the  basis  of  the  record '  developed 
in  the  subject  investigations,  the 
Commission  determines,  pursuant  to 
sections  705(b)  and  735(b)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  §  1671d(b)  and 
1673d(b),  respectively),  that  an  industry 
in  the  United  States  is  materially 
injured,  or  threatened  with  material 
injury,  by  reason  of  imports  of  OCTG^ 
from  the  following  countries  that  have 
been  found  by  the  Department  of 
Commerce  (Commerce)  to  be  subsidized 
and/or  sold  in  the  United  States  at  less 
than  fair  value  (LTFV): 


Country 

OCTG  exclud- 
ing drill  pipe  ^ 

Drill  pipe  2 

Argentina  ... 

731-TA-7113 

731-TA-711 

Italy 

701-TA-364* 
&  731-TA- 
713* 

Japan  

731-TA-7145 

731_TA-714 

Korea 

731-TA-7153 

Mexico 

731-TA-7163 

731-TA-716 

^  These  determinations  are  based  on  find- 
ings of  material  injury. 

*  These  determinations  are  based  on  find- 
ings of  threat  of  material  injury  (Chairman 
Watson  and  Commissioner  Crawford  finding 
material  injury). 


'  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 

^OCTG  aie  hollow  steel  products  of  circular 
cross-section.  These  products  include  oil  well 
casing,  tubing,  and  drill  pipe,  of  iron  (other  than 
cast  iron)  or  steel  (both  carbon  and  alloy),  whether 
or  not  conforming  to  API  or  non-API  specifications, 
whether  finished  or  unfinished  (Including  green 
tubes  and  limited  service  OCTG  products).  These 
investigations  do  not  cover  casing,  tubing,  or  drill 
pipe  containing  10.5  percent  or  more  of  chromium.  - 
OCTG  other  than  drill  pipe  are  provided  for  in 
subheadings  7304.20  (excluding  subheadings 
7304.20.70  and  7304.20.80),  7305.20,  and  7306.20 
of  the  Harmonized  Tariff  Schedule  of  the  United 
States;  drill  pipe  is  provided  for  in  subheadings 
73M.20.70  and  7304.20.80. 


3  Chairman  Watson  and  Commissionef 
Crawford  dissenting. 

*  Chairman  Watson,  Vice  Chairman  Nuzum, 
and  Commissioner  Crawford  dissenting. 

^  Chairman  Watson  dissenting. 

The  Commission  further  determines 
that  an  industry  in  the  United  States  is 
not  materially  injured  or  threatened 
with  material  injury,  and  that  the 
establishment  of  an  industry  in  the 
United  States  is  not  materially  retarded, 
by  reason  of  imports  of  OCTG  from  the 
following  countries  that  have  been 
found  by  Commerce  to  be  subsidized  ^ 
and/or  sold  in  the  United  States  at 
LTFV: 


Country 

OCTG  exclud- 
ing drill  pipe 

Drill  pipe 

Austria  

Italy 

Korea 

Spain  

701-TA-363' 
&  731 -TA- 
712'. 

„„„™„„™„..... 

701-TA-363 

&  731 -TA- 

712 
701-TA-364 

&  731 -TA- 

713 
731-TA-715 
731_TA-717 

'  Commissioners  Newquist  and  Bragg  dis- 
sentir)g. 

Background 

The  Commission  instituted  these 
investigations  effective  December  2, 
1994;  January  24. 1995;  February  2, 
1995;  and  June  20, 1995,  following 
determinations  by  Commerce  that 
imports  of  OCTG  from  Austria  and  Italy 
were  being  subsidized  within  the 
meaning  of  section  703(b)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  §  1671b(b))  and 
that  imports  of  OCTG  from  Argentina, 
Austria,  Italy.  Japan,  Korea,  Mexico,  and 
Spain  were  being  sold  at  LTFV  within 
the  meaning  of  section  733(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  §  1673b(b)). 
The  petitions  for  these  investigations 
were  filed  on  June  30, 1994,  prior  to  the 
effective  date  of  the  Uruguay  Round 
Agreements  Act.  Thus,  these 
investigations  were  subject  to  the 
substantive  and  procediual  rules  of  the 
Tariff  Act  of  1930  as  it  existed  prior  to 
the  Uruguay  Round  Agreements  Act.^ 

Notices  of  the  institution  of  the 
Commission's  investigations  and  of  a 
pubUc  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  Washington.  DC.  and  by 
publishing  the  notices  in  the  Federal 
Register  of  January  12.  1995;  February 
23.  1995;  and  June  23,  1995.  (60  FR 
2983;  60  FR  10107;  and  60  FR  32708). 
The  hearing  was  held  in  Washington, 
DC.  on  June  27, 1995,  and  all  persons 


who  requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 
counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  August  2, 
1995.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2911 
(August  1995).  entitled  "OIL  COUNTRY 
TUBULAR  GOODS  FROM 
ARGENTINA,  AUSTRL\.  ITALY. 
JAPAN,  KOREA.  MEXICO.  AND  SPAIN: 
Investigations  Nos.  701-TA-363  and 
364  (Final)  and  Investigations  Nos.  731- 
TA-711-717  (Final)." 

Issued:  August  3, 1995. 

By  order  of  the  Comniission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  95-19706  Filed  8-9-95;  8:45  am] 

BtLUNG  CODE  7020-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Dock«t  No.  32746] 

Consolidated  Rail  Corporatior 
Trackage  Rights  Exemption — Norfolk 
and  Western  Railway  Company 

Norfolk  and  Western  Railway 
Company  (NW)  has  agreed  to  grant  local 
trackage  rights  to  ConsoUdated  Rail 
Corporation  (Conrail)  as  follows:  over  a 
line  of  railroad  between  the  NW/Conrail 
property  line  at  the  connection  track  in 
the  southeast  quadrant  between  the 
tracks  of  Conrail  and  NW  at  or  near 
NW's  milepost  D113.9  at  Butler,  IN  and 
the  northernmost  connection  to  the 
industrial  trackage  of  Steel  Djmamics, 
Inc.  (SDI),  in  Wilmington  Township, 
DeKalb  County.  IN.  at  or  near  NW's 
milepost  118.4.  a  distance  of 
approximately  5  miles.  The  proposed 
transaction  will  allow  Conrail  to  better 
serve  its  customer.  SDI. '  The  trackage 
rights  will  be  effective  on  such  date  as 
the  parties  may  agree  in  writing,  but  not 
sooner  than  seven  days  after  the  filing 
date  of  this  notice. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  at  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  John  J. 
Paylor.  2001  Market  St.,  16A,  P.O.  Box 
41416,  Philadelphia,  PA  19101-1416. 


3  See  P.L.  103-465,  approved  December  8. 1994. 
108  Stat.  4809,  at  §  291. 


'  Conrail  is  restricted  to  using  the  trackage  rights 
to  provide  local  rail  service  to  SDI  only. 


40856 


Federal  Register  /  Vol.  60,  No.  154  /  Thiirsday,  August  10.  1995  /  Notices 


As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  imder  Norfolk  and  Western 
Ry.  Co.— Trackage  Rights— BN,  354 
I.CC  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  360  I.CC.  653  (1980). 

Decided:  August  3, 1995. 

By  the  Commission,  David  M.  Konsclmik, 
Director,  Office  of  Proceedings. 
Vemon  A.  WiUlanu, 
Secietary. 

(FR  Doc.  95-19810  Filed  6-9-95;  8:45  am] 
BUJNQ  COOE  7D3»-01-« 


[Docket  No.  AB-S6  (Sub-No.  507X)] 

CSX  Transportation,  Inc.— 
Abandonment  Exemption — in  DupHn 
County,  NC 

CSX  Transportation,  fac.  (CSXT)  has 
filed  a  verified  notice  under  49  CFR  Part 
1152  Subpart  F— Exempt 
Abandonments  to  abandon  0.35-miles 
rail  of  rail  line  between  milepost  AC- 
208.07  and  milepost  AC-208.42  at  the 
end  of  track  in  Wallace,  Duplin  Coimty, 
NC. 

CSXT  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
oh  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Conunission  or  with  any  U.S.  District 
Court  or  has  been  decided  in 
complainant's  favor  within  the  last  2 
years;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report),  49 
CFR  1105.8  (historic  report),  49  CFR 
1105.11  (transmittal  letter),  and 
1152.50(d)(1)  (notice  to  government 
agencies),  and  49  CFR  1105.12 
(newspaper  publication)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co.^Abandonment — Goshen,  360  I.CC. 
91  (1979).  To  address  whether 
employees  are  adequately  protected,  a 
petition  for  partial  revocation  under  49 
U.S.C  10505(d)  must  be  filed. 

This  exemption  will  be  effective 
September  7, 1995,  imless  stayed  or  a 
statement  of  intent  to  file  an  offer  of 
financial  assistance  (OF A)  is  filed. 
Petitions  to  stay  that  do  not  involve 
environmental  issues, '  statements  of 


intent  to  file  an  OFA  under  49  CFR 
1152.27(c)(2),2  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  ^  must 
be  filed  by  August  18, 1995.  Petitions  to 
reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  August  28, 1995.  An  original 
and  10  copies  of  any  such  filing  must  be 
sent  to  the  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423.  In 
addition,  one  copy  must  be  served  on 
Charles  M.  Rosenberger,  500  Water 
Street  J150.  Jacksonville,  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

CSXT  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Commission's  Section  of  Environmental 
Analysis  (SEA)  will  issue  an 
environmental  assessment  (EA)  by 
August  11, 1995.  A  copy  of  the  EA  may 
be  obtained  by  writing  to  SEA  (Room 
3219,  Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  August  4, 1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Venion  A.  WUlianu, 

Secretary. 

IFR  Doc.  95-19771  Filed  8-»-95;  8:45  am] 

aiLUNQ  CODE  7D36-01-P 


DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 


■  The  Commission  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Commission  in  its  independent 


investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Seivice  Rail  Lines,  5 1.C.C2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Commission  may  lake  appropriate  action 
before  the  exemption's  effective  date. 

'  See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan.  Assist.,  A  LCC2d  164  (1987). 

'The  Commission  will  accept  late-filed  trail  use 
requests  so  long  as  the  abandonment  has  not  been 
consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement 


last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether 
section  3504(h)  of  Pub.  L.  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  fi-om 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burdm 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  PoUcy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Application  for  Posthumous 
Citizenship. 

(2)  Form  N-644.  Immigration  and 
Natiuahzation  Service.  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  or 
households.  Other:  None.  The 
information  collected  will  be  used  to 
determine  an  applicant's  eUgibility  to 
request  posthumous  citizenship  status 
for  a  decedent  and  to  determine 
decedent's  eligibility  for  such  status. 

(4)  100  aimual  respondents  1.833 
hours  per  response. 

(5)  183  aimual  burden  hours. 

(6)  Not  applicable  under  section 
3504(h)  of  Pub.  L.  96-511. 

Public  comment  on  this  item  is 
encouraged. 
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Dated:  August  7, 1995. 
Robert  B.  Brigga, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

IFR  Doc.  95-19789  Filed  8-9-95:  8:45  am] 

BHJJNO  COOE  4410-1»-M 

Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(C^dB)  has  been  sent  Uie  following 
coUection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  niunber  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  pubfic 
burden  (in  hovus)  associated  with  the 
collection;  and 

(6)  An  indication  as  to  whether 
section  3504(h)  of  Pub.  L.  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  pubUc  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
conunents  regarding  the  biuden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  EKvision,  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  a  CorrenUy  Approved 
Collection 

(1)  Monthly  Report  Naturahzation 
Papers  Forwarded. 


(2)  Form  N-4.  Immigration  and 
Naturalization  Service.  United  States 
Etepartment  of  Justice. 

(3)  Primary:  Federal  Government. 
Other:  State,  Local  or  Tribal 
Government.  This  form  will  be  used  by 
the  clerk  of  a  Naturalization  Court  to 
report  to  the  Immigration  and 
Naturalization  Service  (INS)  the  Oath 
Administration  ceremonies  held  each 
month  and  to  accoimt  for  certificates  of 
naturalization  delivered  to  individuals 
by  the  court.  INS  will  use  this 
information  to  complete  the  records  on 
natiu'alization  cases,  and  to  audit  costs 
incurred  by  the  coiuts,  which  are 
charged  to  the  INS. 

(4)  1,920  annual  respondents. 

(5)  960  annual  burden  hours. 

(6)  Not  appUcable  under  section 
3504(h)  of  Pub.  L.  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  August  7, 1995. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  United  SlUtes 
Department  of  Justice. 

(FR  Doc.  95-19788  Filed  8-9-95;  8:45  am] 

BHJJNO  COOe  441»-ie-M 


Information  Collections  Under  Raviaw 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  nuimber,  if  any, 
and  the  apphcable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  niunber  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  vtdth  the 
collection;  and, 

(6)  An  indication  as  to  whether 
section  3504(h)  of  Pub.  L.  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-^319.  If  you 


anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepaie 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Eh  vision,  Suite  850, 
WCTR,  Washington,  DC  20530. 

New  Collection 

(1)  Data  Base  of  Providers  for  Offender 
Job  Training  and  Placement  Services. 

(2)  None.  National  Institute  of 
Corrections,  United  States  Department 
of  Justice. 

(3)  Primary:  State,  Local  or  Tribal 
Government.  Others:  Federal 
Government.  The  Department  of  Justice 
has  established  the  (Office  of 
Correctional  Job  Training  and  Placement 
within  the  National  Institute  of 
Corrections,  pursuant  to  Section  20418 
of  the  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994.  The  purpose 
of  this  office  is  to  encourage  and 
support  job  development,  training,  and. 
placement  programs,  which  provide 
services  to  incarcerated  and  ex- 
offenders.  The  information  gathered 
from  the  survey  will  be  placed  in  a  data 
base  to  identify  service  providers  to 
support  the  program. 

(4)  3,500  aimual  respondents  at  .166 
per  response. 

(5)  581  aimual  bvuden  hours. 

(6)  Not  appUcable  imder  section 
3504(h)  of  Pub.  L.  96-511. 

PubUc  comment  on  this  item  is 
encouraged. 

Dated:  August  7, 1995. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

(FR  Doc.  95-19787  Filed  8-9-95;  8:45  am] 

BILUNG  CODE  441»-3S-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

Pursuant  to42  U.S.C.  §  9622(d)(2), 
and  28  C.F.R.  §  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
Urdted  States  v.  CCL  Custom 
Manufacturing,  Inc.,  Qvil  Action  No. 
95-0397-P,  was  lodged  on  July  27, 
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1995,  with  the  United  States  District 
Court  for  the  District  of  Rhode  Island. 

The  complaint  in  the  CCL  Custom 
Manufacturing  action  was  filed 
pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  LiabiUty  Act 
("CERCLA").  42  U.S.C.  §9601  etseq.,  to 
recover  costs  incurred  by  the  United 
States  in  taking  response  actions  in 
connection  with  the  first  operable  imit 
cleanup  at  the  Peterson/Puritan,  Inc. 
Superhmd  Site  ("Site")  located  in  the 
towns  of  Lincoln  and  Cumberland, 
Providence  County,  Rhode  Island,  and 
to  obtain  an  order  requiring  the 
defendants  to  implement  the  remedy  for 
the  first  operable  imit  at  the  Site 
selected  by  EPA  in  a  record  of  decision 
dated  September  30, 1993  ("ROD").  The 
first  operable  unit  at  the  Site  includes 
the  facilities  owned  and  operated  by 
CCL  Custom  Manufacturing,  Inc.  and 
Pacific  Anchor  Chemical  Company,  the 
facihty  formerly  owned  and  operated  by 
SUPERVALU  cSperations,  hic,  as  well 
as  the  geographical  extent  of  the 
contamination  emanating  from  those 
facilities  including,  but  not  limited  to, 
the  Quinnville  Wellfield  to  the  extent 
that  it  is  afiiected  by  contamination 
emanating  from  the  CCL  Custom 
Manufactiuing,  Inc.  facility. 

The  proposed  Consent  Decree 
embodies  an  agreement  by  defendants 
CCL  Custom  Manufacturing,  Inc.,  CPC 
International  Inc.  (as  indemnitor  of  CCL 
Custom  Manufacturing,  Inc.),  Lonza 
Inc.,  Pacific  Anchor  Chemical  Company, 
and  SUPERVALU  Operations,  Inc.  to 
implement  the  remedy  for  the  first 
operable  imit  set  forth  in  the  ROD,  to 
reimburse  the  United  States  in  the 
amoimt  of  $1,090,615.56  for  past 
response  costs  incurred  in  connection 
with  the  first  operable  unit,  and  to 
reimburse  the  United  States  for  future 
response  costs  that  will  be  inciirred  in 
connection  with  the  first  operable  unit. 
The  defendants  have  also  agreed  to 
make  a  payment  of  $43,883  to  the 
United  States  in  order  to  settle  a 
potential  claim  of  the  United  States 
pursuant  to  Section  107(a)(4)(C)  of 
CERCLA.  42  U.S.C.  96G7(a)(4)(C).  for 
damages  for  injury  to,  destruction  of,  or 
loss  of  natiural  resoiut%s  at  the  first 
operable  unit.  The  proposed  Consent 
Decree  includes  a  covenant  not  to  sue 
by  the  United  States  imder  Sections  106 
and  107  of  CERCLA,  42  U.S.C.  9606  and 
9607,  and  imder  Section  7003  of  the 
Resource  Conservation  and  Recovery 
Act  ("RCRA"),  42  U.S.C.  §6973. 

The  proposed  Consent  Decree  also 
embodies  a  settlement  involving  Lonza 
Inc.,  Pacific  Anchor  Chemical  Company, 
and  SUPERVALU  OperaUons.  Inc.  of 


certain  claims  of  the  State  of  Rhode 
Island  related  to  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
fi'om  the  date  of  this  pubhcation, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  CCL 
Custom  Manufacturing.  Inc.,  DOJ  Ref. 
#90-11-3-1233.  Commenters  may 
request  an  opportunity  for  a  public 
meeting  in  the  affected  area,  in 
accordance  with  Section  7003(d)  of 
RCRA,  42  U.S.C.  §  6973(d). 

The  proposed  Consent  Decree  may  be 
examined  at  the  Region  I  Office  of  the 
Environmental  Protection  Agency,  One 
Congress  Street,  Boston  Massachusetts, 
at  the  United  States  Attorney's  Office 
located  at  the  Westminster  Square 
Building,  10  Dorrance  Street,  10th  Floor, 
Providence  02903,  and  at  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $146.25  for  the  decree 
and  all  appendices,  or  in  the  amount  of 
$51.75  for  the  decree  and  Appendices  A 
(Statement  of  Work)  and  C-F  (Hsts  of 
settling  defendants)  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
BrucB  S.  Gelber, 

Acting  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

(PR  Doc.  9&-19738  Filed  &-9-95;  8:45  am] 

BiUJNO  CODE  441(MI1-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980 

In  accordance  with  Departmental 
poUcy.  28  CFR  50.7,  and  42  U.S.C. 
§  9622(d)(2),  notice  is  hereby  given  that 
on  July  26,  1995,  two  Consent  Decrees 
in  United  States  v.  Hercules,  et  al..  Civil 
Action  No.  89-562-SLR,  were  lodged 
with  the  United  States  District  Court  for 
the  District  of  Delaware. 

The  complaint  in  this  case,  as 
amended,  was  filed  under  Section  106 
and  107  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended 
("CERCLA"),  42  U.S.C.  §§9606  and 


9607,  with  respect  to  the  Delaware  Sand 
&  Gravel  Superfund  Site  ("DS&G  Site") 
located  in  New  Castle  Coimty, 
Delaware,  against  numerous  defendants, 
many  of  whom  have  agreed  to 
settlement  terms  imder  a  prior  consent 
decree.  The  two  consent  decrees  lodged 
with  the  Court  on  July  26, 1995  settle 
claims  brought  by  the  United  States 
against  Avon  Products,  Inc.  and  MRC 
Holdings,  Inc.  Under  the  first  of  these 
two  Consent  Decrees,  Avon  Products, 
Inc.  has  agreed  to  reimburse  EPA  for 
costs  incurred  in  the  amount  of 
$375,000.  Under  the  terms  of  the  second 
consent  decree,  MRC  Holdings,  Inc.  has 
agreed  to  reimburse  EPA  for  costs 
inciured  in  the  amount  of  $300,000. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decrees  for  a  period  of  thirty 
days  from  the  date  of  publication  of  this 
notice.  Comments  shoxild  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Hercules,  et  al., 
Qvil  AcUon  No.  89-562-SLR,  Ref.  No. 
90-11-2-298.  The  proposed  Consent 
Decrees  may  be  examined  at  the  office 
of  the  United  States  Attorney.  District  of 
Delaware,  Chemical  Bank  Plaza,  1201 
Market  Street,  Suite  100,  Wilmington, 
Delaware  19899.  Copies  of  the  Consent 
Decrees  may  also  be  examined  and 
obtained  by  mail  at  the  Consent  Decree 
Library.  1120  G  Street,  NW..  4th  Floor, 
Washington.  D.C.  20005  (202-624-0892) 
and  the  offices  of  the  Environmental 
Protection  Agency.  Region  HI.  841 
Chestnut  Building.  Philadelphia. 
Pennsylvania  19107.  When  requesting  a 
copy  by  mail,  please  enclose  a  check  in 
the  amount  of  $5.50  for  the  Avon 
Products,  Inc.  agreement  or  $5.75  for  the 
MRC  Holdings,  Inc.  agreement  (twenty- 
five  cents  per  page  reproduction  costs) 
payable  to  the  "Consent  Decree 
Ubrary." 
Bruce  S.  Gelber, 

Acting  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc  95-19739  Filed  8-9-95;  8:45  am] 

BILLING  CODE  4410-«1-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

In  accordance  with  Departmental 
pohcy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Princeton  Enterprises, 
Inc..  et  al..  Civil  Action  No.  90-76-C, 
was  lodged  on  July  25, 1995  with  the 
United  States  EMstrict  Court  for  the 
Northern  District  of  West  Virginia.  The 
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consent  decree  requires  three 
defendants,  Kenneth  Riffle,  Riffle 
Equipment  Company,  and  Myron 
Jackson  d/b/a  Myron  Jackson  Trucking 
to  gather  asbestos  containing  materials 
at  the  Site  and  bury  them  in  existing 
foundations  at  the  Site,  in  accordance 
with  the  National  Emissions  Standards 
for  Hazardous  Air  Pollutants  appUcable 
to  asbestos.  The  Consent  Decree  also 
requires  the  defendants  to  pay  a  civil 
penalty  of  $500. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530.  and 
should  refer  to  United  States  v. 
Princeton  Enterprises,  Inc.,  et  al.,  DOJ 
Ref.  #90-5-2-1-1462. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  12th  aird  Chapline 
Streets,  Room  236,  Federal  Building. 
Wheehng,  WV  26033;  the  Region  III 
Office  of  the  Environmental  Protection 
Agency,  841  Chestnut  Building, 
Philadelphia.  Pennsylvania  19107;  and 
at  the  Consent  Decree  Library,  1120  G 
Street  NW.,  4th  Floor,  Washington.  DC 
20005.  (202)  624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street 
NW..  4th  Floor,  Washington,  DC  20005. 
In  requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amoimt  of  $7.25  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Bruce  S.  Gelber, 

Acting  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 
[FR  Doc.  95-19805  Filed  8-9-95;  8:45  am] 

NLUNG  COOE  441(M)1-M 


Antitrust  Division 

United  States  v.  FID  Corporation; 
Florists'  Transworld  Delivery,  inc.;  and 
FID  Association;  Proposed 
Enforcement  Order 

Notice  is  hereby  given  that  a  proposed 
enforcement  order  has  been  filed  with 
the  United  States  District  Court  for  the 
Eastern  District  of  Michigan  in  a  civil 
antitrust  case.  United  States  v.  FTD 
Corporation,  et  al.,  Supp.  to  Civ.  Action 
No.  56-15748. 

On  August  2, 1995,  the  United  States 
filed  a  petition  for  an  order  to  show 
cause  why  the  respondents  FTD 


Corporation,  Florists'  Transworld 
Delivery,  Inc.  ("FTDI")  and  FTD 
Association  should  not  be  found  in  civil 
contempt  for  violating  a  consent  decree 
entered  by  the  court  in  1990.  That 
decree  prohibited  FTD,  then  a  single 
entity,  from  exploiting  its  position  to 
induce  florists  to  forgo  membership  in 
competing  floral  wire  associations.  The 
United  States'  petition  states  that  the 
three  respondents  violated  the  decree  by 
promoting  FTDI's  incentive  program 
called  "FTD  Only."  Under  the  proposed 
enforcement  order,  agreed  to  by  the 
parties,  FTD  will  stop  its  practice  of 
inducing  member  florists  to  use  its  floral 
wire  service  exclusively  and  will  not 
adopt  any  similar  program  in  the  future. 
In  addition,  the  corporate  ties  between 
FTDI  and  FTD  Association  will  be 
siradficantly  curtailed. 

The  pubhc  is  invited  to  comment  on 
the  proposed  enforcement  order. 
Comments  should  be  addressed  to 
Christopher  J.  Kelly,  Acting  Chief,  Qvil 
Task  Force  I,  U.S.  Department  of  Justice, 
Antitrust  Division,  3525  7th  Street, 
N.W.,  Room  400,  Washington,  D.C. 
20530  (202/514-6348).  Comments  must 
be  received  within  sixty  days. 

Copies  of  the  papers  filed  with  the 
court  are  available  for  inspection  in 
Room  207  of  the  U.S.  Department  of 
Justice,  Antitrust  Division,  325  7th 
Street,  N.W.,  Washington,  DC  20530 
(telephone:  (202)  514-2481),  and  at  the 
office  of  the  Clerk  of  the  United  States 
District  Court  for  the  Eastern  EHstrict  of 
Michigan,  231  West  Lafayette  Street, 
Detroit,  Michigan  48226  (313/226- 
7200).  Copies  of  any  of  these  materials 
may  be  obtained  from  the  Antitrust 
Division  upon  request  and  payment  of 
the  copying  fee  set  by  Department  of 
Justice  regulations. 
Rebecca  P.  Dick, 

Acting  Deputy  Director  of  Operations. 
[FR  Doc.  95-19811  Filed  8-9-95;  8:45  am] 

BILUNG  CODE  441IM)1-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Accident  Investigation  Procedures 
Review 

AGENCY:  Mine  Safety  and  Health 
Administration,  Labor. 
action:  Notice. 

SUMMARY:  The  Mine  Safety  and  Health 
Administration  (MSHA)  is  conducting  a 
review  of  its  accident  investigation 
procedures  and  poUcies,  which  were 
last  reviewed  in  1991.  The  typical 
MSHA  accident  investigation  includes  a 
physical  inspection  of  the  mine  site. 


equipment  testing  and  analysis,  and 
witness  interviews.  Although  the 
Agency  is  interested  in  the  pubhc's 
views  on  its  complete  investigation 
procedures,  the  Agency  particularly 
seeks  comments  on  the  witness 
interview  phase.  MSHA  will  use  these 
comments  to  assist  in  its  review. 
DATES:  Written  comments  must  be 
submitted  on  or  before  October  10, 
1995. 

ADDRESSES:  The  accident  investigation 
procedures  apply  to  all  mines,  and 
comments  may  be  sent  to  either  the 
Administrator,  Coal  Mine  Safety  and 
Health,  4015  Wilson  Boulevard,  Room 
828,  Arlington,  Virginia  22203,  Fax: 
703-235-1517  or  to  the  Administrator, 
Metal  and  Nonmetal  Mine  Safety  and 
Health,  4015  Wilson  Boulevard,  Room 
728,  Arlington,  Virginia  22203,  Fax: 
703-235-9173,  as  appropriate. 
Commenters  are  encouraged  to  send 
comments  on  a  computer  disk  along 
with  an  original  hard  copy. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Tisdale,  Accident  Investigation  Program 
Manager,  Division  of  Coal  Mine  Safety 
and  Health,  703-235-1140,  or  David 
Park,  Accident  Investigation  Program 
Manager,  Division  of  Metal  and 
Nonmetal  Mine  Safety  and  Health,  703- 
235-1565. 

SUPPLEMENTARY  INFORMATION:  MSHA 
accident  investigation  procedures  are 
designed  to  identify  all  relevant  facts 
about  a  mining  accident  in  an  orderly 
manner  and  then  to  determine  the 
contributory  causes  of  a  particular 
accident.  After  MSHA  reviews  and 
analyzes  the  facts,  the  Agency  issues  a 
report  describing  its  findings  and 
conclusions  regarding  the  accident.  The 
purpose  of  the  report  is  to  help  prevent 
similar  accidents  from  occurring  in  the 
future. 

The  investigation  process  itself  is 
composed  of  three  phases — physical 
inspection  of  the  areas  of  the  affected 
mine,  analysis  and  testing  of  mining 
equipment  which  may  have  been 
involved  in  the  accident,  and  interviews 
of  persons  who  may  have  relevant 
information  about  the  conditions  or 
practices  surrounding  the  accident. 
While  these  phases  have  not  changed 
over  the  years,  issues  such  as  who 
should  be  present  during  witness 
interviews  have  been  raised. 

Specifically,  in  investigations 
involving  fatahties,  concerns  have  been 
raised  over  the  attendance  of  mine 
operators  and  their  representatives, 
miners'  representatives,  famiUes  of  the 
victims  and  their  representatives,  and 
the  news  media.  It  is  MSHA's 
experience  that  the  attendance  of  these 
parties  at  a  writness  interview  session 
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can  adversely  affect  the  Agency's  abihty 
to  ascertain  the  facts  important  to 
understanding  the  cause  of  the  accident. 

In  order  to  seek  a  wide  range  of 
viewpoints  in  its  review  of  these 
procedures,  particularly  as  they  pertain 
to  witness  interviews,  the  Agency  is 
soliciting  comments,  especially  from 
people  who  would  be  directly  afiiected 
if  revised  witness  interview  procediuvs 
result  from  this  review.  The  principal 
procedures  that  are  the  subject  of  the 
review  are  contained  in  this  notice. 

L  Legislative  and  Regulatory 
Backgronnd 

The  responsibility  of  MSHA  to 
conduct  accident  investigations  is  found 
in  the  statutory  provisions  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977.  30  U.S.C.  section  801  et  seq. 
(Mine  Act). 

Among  other  responsibiUties,  section 
103(a)  of  the  Mine  Act  directs  that 
MSHA  shall  make  frequent  inspections 
and  investigations  for  the  purpose  of 
obtaining,  utilizing,  and  disseminating 
information  relating  to  health  and  safety 
conditions,  the  causes  of  accidents,  and 
the  causes  of  diseases  and  physical 
impairments  originating  in  mines. 
MSHA  is  also  given  the  responsibiUty  in 
section  103  to  gather  information  with 
respect  to  mandatory  health  and  safety 
standards,  determine  whether  an 
imminent  danger  exists,  and  whether 
there  is  comphance  with  ^e  mandatory 
health  and  safety  standards  or  with  any 
citation,  order,  or  decision  issued  under 
the  Mine  Act. 

In  addition  to  the  general  provisions 
of  section  103(a)  for  the  investigation  of 
accidents,  the  Mine  Act  provides 
significant  and  specific  responsibiUties 
for  MSHA  to  assimie  in  coimection  with 
those  investigations.  For  example, 
section  103(b)  provides  that  the  Agency 
may  hold  a  pubUc  hearing  and  issue 
subpoenas  for  the  attendance  and 
testimony  of  witnesses  and  the 
production  of  relevant  papers,  books, 
and  documents.  In  coimection  with  any 
pubhc  hearing,  oaths  may  be 
administered  as  well. 

Other  statutory  authority  in  section 
103  can  indirectly  affect  accident 
investigations.  Section  103(j)  provides 
that  in  the  event  an  accident  occiu^,  the 
operator  shall  notify  MSHA  and  shall 
take  appropriate  measures  to  prevent 
the  destruction  of  any  evidence  which 
would  assist  in  investigating  the  causes 
of  the  accident.  MSHA  is  authorized, 
where  rescue  and  recovery  work  is 
necessary,  to  take  whatever  action  is 
deemed  appropriate  to  protect  the  life  of 
any  person,  and  the  Agency  may 
supervise  and  direct  the  rescue  and 
recovery  activities  in  such  mine. 


Finally,  section  103(d)  requires  that 
accidents  are  to  be  investigated  by  the 
mine  operator  or  his  agent  to  determine 
the  cause  of  the  accident  and  means  of 
preventing  a  recurrence.  Records 
regarding  the  accident  and  investigation 
are  to  be  made  available  to  MSHA. 
Regulations  regarding  operator  accident 
investigations  and  recordkeeping  are 
contained  in  30  CFR  part  50. 

n.  Current  Investigation  Procedures 

MSHA  ciurently  has  guidelines  and 
instructions  for  conducting 
investigations  of  accidents  in  the  MSHA 
handbook,  "Investigation  of  Mining 
Accidents  and  Other  Occiurences 
Relating  to  Health  and  Safety."  The 
guidelines  and  instructions  are 
primarily  procedural  and 
administrative,  and  are  intended  to 
serve  as  organizational  and  technical 
aids  for  MSHA's  accident  investigators. 
The  handbook,  originally  dated 
September  1988,  was  last  substantively 
revised  in  July  1991. 

MSHA's  objective  is  to  conduct  its 
investigations  in  an  independent  and 
luibiased  manner.  As  part  of  each 
accident  investigation,  Agency  staff  in 
various  areas  of  expertise  thoroughly 
examine  the  circimistances,  determine 
the  causes,  and  disseminate  information 
which  may  be  used  to  prevent  future 
similar  accidents.  MSHA  conducts  its 
investigations  in  a  manner  designed  to 
assure  that  the  information  gathered  is 
complete  and  acciuate.  Each 
investigation  is  composed  of  three 
phases  including  a  physical  inspection 
of  the  affected  mine,  complete  analysis 
and  testing  of  mining  equipment  which 
may  have  been  involved  in  the  accident, 
and  interviews  of  persons  who  may 
have  relevant  information  about  the 
conditions  or  practices  surrounding  the 
accident.  The  following  discussion 
addresses  each  phase. 

A.  Physical  Examination  of  the  Accident 
Site 

The  physical  examination  of  an 
accident  site  is  usually  conducted  in 
cooperation  with  the  relevant  state 
agency  that  has  authority  over  matters  of 
mine  safety  and  health,  the  mine 
operator,  and  the  miners'  representative. 
State  mine  safety  and  health  agencies 
generally  have  some  statutory  or 
regulatory  authority  to  conduct  accident 
investigations.  Consistent  with  the  Mine 
Act,  mine  operators  accompany  MSHA 
personnel  during  the  physical 
examination  of  the  accident  site.  Section 
103(f)  of  the  Mine  Act  provides  rights 
for  miners'  representatives  to  participate 
in  enforcement-related  activities  of 
MSHA.  In  the  Kcident  investigation 
context,  these  rights  include  the 


participation  of  miner  representatives 
during  the  physical  examination  of 
accident  sites. 

B.  Equipment  Analysis 

Another  phase  of  MSHA  accident 
investigations  involves  the  analysis  of 
mining  equipment  which  may  have 
been  involved  in  the  accident  In  these 
cases,  MSHA  investigators  have  invited 
the  equipment  manufacturer's 
representative  to  participate  as  an 
information  soiut»  for  MSHA.  The 
equipment  manufacturer  assists  the 
MSHA  investigators  in  making 
determinations  relative  to  equipment 
failures  or  malfunctions.  MSHA  may 
also  perform  testing  of  equipment  or 
other  physical  evidence  as  necessary  to 
identify  contributing  or  causative 
factors.  Other  private  interests  may 
participate  in  these  testing  activities  if 
MSHA  believes  that  their  participation 
will  assist  in  the  Agency's  analysis  of 
the  cause  of  the  accident.  State  officials, 
representatives  of  the  mine  operator,  the 
manufactiuer,  ai^  miners' 
representatives  ordinarily  may  observe 
equipment  testing. 

C.  Witness  Interviews 

The  witness  interview  phase  is  an 
important  part  of  the  accident 
investigation.  Because  witness 
recollections  cem  become  vague  with  the 
passage  of  time,  these  interviews 
usually  occur  as  soon  as  possible  after 
the  accident  scene  has  been  physically 
examined.  The  goal  of  the  interview  is 
to  obtain  a  candid,  precise,  and  acciu'ate 
statement  from  the  witness.  Cooperation 
between  the  mine  operator,  miners,  and 
any  other  interested  parties  in  the 
investigation  during  the  interview  phase 
is  essential.  It  results  in  a  greater 
opportunity  for  MSHA  to  develop  a 
comprehensive  accident  report  based  on 
accurate  facts,  resulting  in  vaUd 
conclusions  as  to  the  cause  of  the 
accident.  These  conclusions,  in  turn, 
lead  to  better  gmdance  for  MSHA  and 
the  pubUc  in  preventing  futiue 
accidents. 

Under  ciurent  accident  investigation 
pohcy,  each  person  is  interviewed 
separately  to  obtain  his  or  her  personal 
recollection  of  the  relevant  events  and 
circumstances.  The  witness'  statement 
is  completely  voluntary.  The  witness 
may  refuse  to  answer  any  question  or 
may  terminate  the  interview  at  any  time. 
Witnesses  are  advised  prior  to  the 
interview  that  they  have  a  right  to  have 
a  personal  representative  of  their  choice 
present  during  the  interview  process. 
They  are  also  advised  that  there  will  be 
a  verbatim  record  of  the  interview, 
which  will  be  made  available  to  the 
pubUc  at  the  conclusion  of  the 
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investigation  (except  in  those  cases 
where  a  confidential  interview  is  given). 
Witnesses  are  advised  of  their  option  to 
make  a  confidential  statement,  which 
MSHA  will  protect  from  public 
disclosure  to  the  extent  allowed  by  law. 

MSHA  accepts  relevant  information 
from  any  source,  pubUc  or  confidential. 
Information  obtained  by  others  is 
considered  on  its  merits  but,  as  the  fact 
finder  and  investigating  authority, 
MSHA  makes  its  own  evaluation  of  the 
probative  value  of  such  information. 

MSHA  recognizes  that  many  states 
have  a  responsibiMty  for  the 
investigation  of  mining  accidents  which 
occur  in  their  jurisdiction.  For  this 
reason,  MSHA  cooperates  extensively 
with  state  mining  ofiicials  in  conducting 
all  phases  of  its  accident  investigations, 
including  witness  interviews. 

The  MSHA  investigator  considers  the 
following  factors  when  determining  the 
appropriate  procedures  for  conducting 
witness  interviews: 

1.  The  role  of  the  mine  operator, 
miners'  representative,  and  the  state 
mining  agency; 

2.  Ground  rules  for  the  questioning  of 
witnesses  by  parties  other  than  MSHA; 

3.  The  method  for  recording  the 
interviews  (e.g.,  tape  recorder, 
stenographic  reporter);  and 

4.  The  location  of  the  interviews. 
The  procedures  which  are  used 

depend  upon  the  circumstances  of  each 
accident  investigation,  and  the 
decisions  are  made  by  the  investigator  at 
the  scene  on  a  case-by-case  basis. 
Witness  interviews  conducted  with  the 
participation  of  the  mine  operator,  the 
representative  of  the  miners,  where  the 
miners  have  representation,  and  the 
state  inspection  agency  is  the  normal 
procedure.  This  multi-party  format 
results  in  an  investigation  where  the 
affected  parties  are  afforded  an 
opportunity  to  bring  their  viewrpoints  to 
the  investigation  and  enhance  the 
completeness  of  the  report.  Under 
current  policy.  MSHA  may  limit  the 
participation  and/or  attendance  of 
parties  either  directly  or  indirectly 
involved  in  the  investigation  during  the 
witness  interview  phase.  Additionally, 
the  attendance  of  other  persons, 
particidarly  persons  not  directly 
involved  in  the  investigation,  may  also 
be  restricted. 

The  MSHA  Accident  Investigation 
Manual  lists  five  factors  for  the  MSHA 
investigator  to  consider  when 
determining  who  may  be  present  for  a 
witness  interview.  These  fiactors  are: 

1.  Public  statements  or  disclosures 
from  participants  that  may  compromise 
the  integrity  of  the  investigation; 


2.  Behavior  diuing  interviews  that 
could  interfere  with  the  effectiveness  of 
the  interview  process; 

3.  Otherwise  creating  an  atmosphere 
not  conducive  to  MSHA's  carrying  out 
its  investigatory  responsibilities; 

4.  Indications  of  disruptive  conduct  as 
evidenced  diuing  the  physical 
inspection  of  the  mine;  and 

5.  Requests  by  the  witness  for  a 
private  interview. 

The  existence  of  one  or  more  of  these 
factors  may  cause  the  accident 
investigator  to  conduct  witness 
interviews  in  private;  that  is,  with  only 
federal  and  state  mining  officials 
present. 

In  all  instances,  however,  each 
witness  is  afforded  the  opportunity  to  be 
accompanied  by  a  personal 
representative  of  his  or  her  choosing. 

m.  Court  Decisions  Which  Have 
Afiiected  the  Procedure 

For  many  years,  MSHA  and  its 
predecessor  agencies  used  the  multi- 
party format  for  conducting  accident 
investigations,  including  the  witness 
interview  process.  Typically,  the 
operator  and  the  representative  of  the 
miners,  if  any,  joined  with  MSHA  and 
state  mining  officials  in  all  aspects  of 
the  accident  investigation  process.  The 
witness  statements  were  voluntary  and 
pubhc  hearings  were  normally  not  held. 
(The  last  public  hearings  in  an  accident 
investigation  were  held  in  1976  and 
1977  as  part  of  MSHA's  investigations  of 
the  Scotia  mine  explosions  and  the 
Tower  City,  Pennsylvania,  intmdation.) 

In  1984  there  was  high  media  interest 
in  the  Wilberg  Mine  accident 
investigation.  Twenty-seven  miners  lost 
their  Uves  in  a  fire.  Media 
representatives  sued  MSHA,  seeking 
access  to  the  witness  interview  sessions. 
In  Society  of  Professional  Journalists  v. 
Secretary  of  Labor,  616  F.Supp.  569 
(D.D.C.  Utah,  1985),  the  Court  ruled  that 
while  the  government  could  conduct 
private  questioning  (excluding  the 
media)  solely  by  government  officials, 
MSHA  could  not  selectively  permit 
some  members  of  the  pubhc  to  attend  a 
questioning  session  while  excluding 
other  members  of  the  pubUc, 
specifically,  the  media.  The  Court  did 
not  expUcitiy  resolve  the  issue  of 
exactly  who  was  to  be  considered  a 
member  of  the  pubUc.  MSHA  appealed 
the  decision  to  the  Tenth  Circuit  Coiut 
of  Appeals.  The  Circuit  Court  directed 
that  the  judgment  be  vacated  and 
dismissed  the  case  on  the  ground  that 
the  issue  was  moot  since  MSHA's 
investigation  was  completed  832  F.2d. 
1180  (10th  dr.,  1987). 

After  that  case,  MSHA  instituted  an 
investigative  process  which  provided 


that  the  operator  and  the  miners' 
representative  be  excluded  as 
participants  in  the  witness  interview 
phase,  except  when  either  party  was 
acting  as  the  personal  representative  of 
an  individual  witness.  Later,  during  an 
accident  investigation  at  a  union- 
affiUated  mine,  the  United  Mine 
Woricers  of  America  (UMWA)  filed  a 
court  challenge  to  change  this  process. 
In  International  Union,  UMWA  v. 
Martin.  785  F.Supp.  1025  (D.D.C,  1992), 
the  Federal  District  Court  for  the  District 
of  Coliunbia  upheld  the  right  of  the 
government  to  conduct  completely 
private  government  questioning  of 
witnesses.  The  practical  effect  of  this 
legal  decision  was  to  create  a  witness 
interview  procedure  which  neither  the 
mine  operator  nor  the  miners' 
representative  favored.  MSHA  then 
decided  that  it  would  give  the  Agency's 
accident  investigators  discretion  to 
conduct  interviews  in  a  manner  most 
conducive  to  a  complete  and  accurate 
accident  report.  Revised  procedures, 
issued  in  1991,  included  this 
discretionary  authority  and  are  in  effect 
today. 

IV.  Discussion  of  the  Witness  Interview 
Process 

In  the  past,  MSHA  has  successfully 
conducted  joint  interviews  with  the 
participation  of  the  mine  operator,  the 
representative  of  the  miners,  and  the 
state  inspection  agency,  and  has  foimd 
that  such  procedures  often  result  in  the 
most  complete  accoimt  of  an  accident. 
However,  MSHA  is  concerned  that  in 
some  circiunstances  the  presence  of 
nongovernmental  parties  in  the 
interviews  can  discourage  witnesses 
irom  being  candid  and  forthcoming. 
Therefore,  in  some  investigations  MSHA 
has  conducted  "government 
participants  only"  interviews,  allowing 
only  state  enforcement  personnel  to  be 
present  along  with  MSHA. 

In  recent  years,  this  issue  has  been 
raised  in  various  circumstances.  For 
example,  MSHA  investigators  have  had 
to  determine  whether  a  victim's  family 
member  and  attorney  should  be 
permitted  to  attend  witness  interview 
sessions.  In  other  instances,  MSHA 
investigators  have  found  reason  to 
conduct  interviews  with  only  MSHA 
and  state  officials  present,  and  the 
operator  or  the  operator's  attorney  have 
requested  to  serve  as  the  personal 
representative  for  employee  witnesses.' 
In  similar  situations,  attorneys  for  the 
operator  have  requested  to  observe  the 
witness  interview  sessions.  The  issue  of 
"government  participants  only" 
interviews  has  also  been  raised  when 
attorneys  representing  equipment 
manufacturers  requested  to  participate 
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as  observers  at  witness  interview 
sessions.  Also,  on  occasion  several 
persons  from  the  involved  interests  have 
requested  to  be  present  at  witness 
interviews,  creating  a  large  group  of 
participants. 

V.  Request  for  Comments 

MSHA  is  specifically  soUdting  public 
comment  on  the  Agency's  accident 
investigation  pohcy.  MSHA  is 
particularly  interested  in  comments  and 
suggestions  for  improving  the  witness 
interview  phase  of  the  investigation. 

As  stated  earUer,  MSHA's  goal  is  an 
accident  investigation  procediue  that 
provides  a  fonun  for  collecting  the  most 
accurate  information  about  the  causes  of 
accidents.  This  information  will  be  used 
to  develop  an  investigation  report  that 
provides  the  most  effective  tool  to  the 
Agency  and  the  pubUc  in  preventing 
fiitiue  accidents. 

Dated:  August  8, 1995. 
J.  Davitt  McAteer, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 
[FR  Doc.  95-19786  Filed  8-9-95;  8:45  am] 

■UJNQ  CODE  4610-«»-P 


Occupotionai  Safety  and  Health 
Administration 

Maritime  Advisory  Commltlee  for  -' 
Occupational  Safety  and  Health: 
Meeting 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  U.S. 
Department  of  Labor. 
ACTION:  Maritime  Advisory  Committee 
for  Occupational  Safety  and  Health 
(MACOSH);  Notice  of  Meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  Maritime  Advisory  Committee  for 
Occupational  Safety  and  Health, 
established  under  section  7(a)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  656)  to  advise  the 
Secretary  of  Labor  on  matters  relating  to 
occupational  safety  and  health 
programs,  pohdes,  and  standards  in  the 
maritime  industries  of  the  United  States 
will  meet  September  7  and  8, 1995,  at 
the  Inn  on  Bourbon  Street,  541  Bourbon 
Street,  New  Orleans,  Louisiana. 

AODflESSES:  Any  written  comments  in 
response  to  this  notice  should  be  sent  to 
the  following  address:  OSHA,  Office  of 
Maritime  Standards,  Room  N-3621,  200 
Constitution  Avenue,  NW,  Washington. 
DC  20210.  Phone  (202)  219-7234,  fax 
(202)  219-7477. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Larry  Liberatore,  Office  of  Maritime 
Standards,  OSHA.  (202)  219-7234. 


SUPPLBIENTARY  INFORMATION:  The  third 
meeting  of  the  Maritime  Advisory 
Committee  on  Occupational  Safety  and 
Health  will  be  held  September  7  from  9 
to  5,  and  September  8  from  9  to  1  at  the 
Inn  on  Bourbon  Street,  541  Bourbon 
Street,  New  Orleans,  Louisiana.  At  this 
meeting,  the  Committee  will  continue 
its  discussions  on  maritime 
enforcement,  standards,  and  outreach 
initiatives.  An  extensive  discussion  of 
safety  and  health  programs  is  planned. 

All  interested  persons  are  invited  to 
attend  the  pubhc  meetings  of  MACOSH. 
Seating  will  be  available  to  the  pubUc 
on  a  first-come,  first-served  basis. 
Individuals  with  disabiUties  wishing  to 
attend  should  contact  Theda  Kenney  at 
202-219-6061,  no  later  than  August  25, 
1995,  to  obtain  appropriate 
accommodations. 

Written  data,  views  or  comments  for 
consideration  by  the  Committee  may  be 
submitted,  preferably  with  20  copies,  to 
Larry  Liberatore  at  the  address  provided 
above.  Any  such  submissions  received 
priorlo  the  meeting  will  be  provided  to 
the  members  of  the  Committee  and  will 
be  included  in  the  record  of  the 
meeting.  Members  of  the  general  public 
may  request  an  opportunity  to  make  oral 
presentations  at  the  meeting.  Oral 
presentations  will  be  limited  to 
statements  of  fact  and  views,  and  shall 
not  include  any  questioning  of  the 
committee  members  or  other 
participants  unless  these  questions  have 
been  specifically  approved  by  the 
chairperson.  Anyone  wishing  to  make 
an  oral  presentation  should  notify  Larry 
Liberatore  before  the  meeting.  The 
request  should  state  the  amoiuit  of  time 
desired,  the  capadty  in  which  the 
person  will  appear  and  a  brief  outline  of 
the  content  of  the  presentation.  Persons 
who  request  the  opportimity  to  address 
the  Advisory  Committee  may  be 
allowed  to  speak,  as  time  permits,  at  the 
discretion  of  the  Chair  of  die  Advisory 
Conunittee. 

Signed  at  Washington,  DC,  this  3rd  day  of 
August  1995. 

Jaoeph  A.  Dear, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  95-19791  Filed  8-9-95;  8:45  am] 
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NATIONAL  SCIENCE  FOUNOATKM 

Collection  of  Information  SulMnltled 
For  0MB  Review 

In  accordance  with  the  Paperworic 
Reduction  Act  and  OMB  Guidelines,  the 
National  Sdence  Foundation  is  posting 
an  expedited  notice  of  information 
collection  that  will  afiiect  the  pubUc. 


Interested  persons  are  invited  to  submit 
comments  by  September,  7, 1995. 
Copies  of  materials  may  be  obtained  at 
the  NSF  address  or  telephone  number 
shown  below. 

(A)  Agency  Clearance  Officer.  Herman 
G.  Fleming,  Division  of  Contracts, 
PoUcy,  and  Oversight,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  or  by  telephone 
(703)  306-1243.  Comments  may  also  be 
submitted  to: 

(B)  OMB  Desk  Officer.  Office  of 
Information  and  Regulatory  Affairs, 
ATTN:  Jonathan  Winer,  Desk  Officer, 
OMB,  722  Jackson  Place,  Room  3208, 
NEOB,  Washington,  DC  20503, 

Title:  Collaborative  for  Excellence  in 
Teacher  Preparation. 

Affected  Public:  Not  for  profit 
institutions. 

Respondents/Reporting  Burden: 


Surveys 

Re- 
spond- 
ents 

Average 
burden 

Faculty  

50 

30  minutes. 

Preservice  Teachers 

50 

20  minutes. 

Interview/Focus 

Groups: 

Prirxiipal  Investiga- 

2 

2  hours. 

tors. 

Education  Faculty  ... 

3 

20  minutes. 

Math/Science  Fac- 

6 

20  minutes. 

ulty. 

Dean/Chair 

3 

30  minutes. 

K-12  Teachers  

4 

20  minutes. 

Student  Focus 

5 

30  minutes. 

Group. 

Total  Hours  324 

Abstract:  Information  is  needed  to 
assess  the  planning  process, 
characteristics,  and  impact  of  the 
Collaborative  for  Excellence  in  Teacher 
Preparation.  Data  obtained  through 
surveys  and  interviews  of  college 
faculty,  surveys  and  focus  groups  of 
preservice  students  and  interviews  of 
K-12  teachers  will  be  used  for  this 
purpose  and  for  program  planning 
within  the  Directorate  for  Education  and 
Human  Resources. 

Dated:  August  8, 1995. 
Herman  G.  Flening, 
Reports  Clearance  Officer. 
[FR  Doc.  95-19762  Filed  8-9-95;  8:45  am) 
MLUNQ  COOE  786S-*1-H 


Special  Emphasis  Panel  in  Design, 
Manutacture,  and  Industrial 
Innovation;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Sdence 
Foundation  aimoimces  the  following 
meeting: 


JMI 


Name:  Special  Emphasis  Panel  in  Design, 
Manufacture,  and  hidustrial  Innovation — 
#1194. 

Date  and  Time:  August  28, 1995, 8  a.m.- 
5  p.m. 

Place:  Room  310,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Anthony  Centodocati, 
Program  Director,  SBIR  Office,  (703)  306- 
1390,  Dr.  John  Cozzens,  Program  Director, 
aSE,  (703)  306-1936,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  (703)  306-1390. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  propos€ds 
submitted  to  the  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Phase  I 
Small  Business  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  infonnation;  financial  data,  such  as 
salaries;  and  p)ersonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Simshine  Act. 

Dated:  August  7, 1995. 
M.  Rebecca  Winkler, 
Conunittee  Management  Officer. 
(FR  Doc.  95-19801  Filed  8-9-95;  8:45  am) 
MLUNO  CODE  7S66-01-M 


Special  Emphasis  Panel  In  Design, 
Manufacture,  and  Industrial 
Innovation;  Meeting 

In  accordance  with  the  Federal 
Advisory  Conunittee  Ad  (Pub.  L.  92— 
463,  as  amended),  the  National  Sdence 
Foimdation  aimounces  the  following 
meeting: 

Name:  Sp>ecial  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial  Innovation — 
#1194. 

Date  and  Time:  August  29, 1995,  8  a.m.- 
5  p.m. 

Place:  Room  565,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Charles  Hauer,  Program 
Director,  SBIR  Office,  (703)  306-1390,  Dr. 
Shih-Chi  Liu,  Program  Director,  CMS,  (703) 
306-1362,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Phase  I 
Small  Business  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
pro(x>sals.  These  matters  are  exempt  under  5 


U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  August  7, 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  95-19802  Filed  8-9-95;  8:45  am) 

BILUMO  COOE  7566-01-M 


Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial 
Innovation;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Ad  (Pub.  L.  92- 
463,  as  amended),  the  National  Sdence 
Foimdation  aimoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial  Innovation — 
•1194. 

Date  and  Time:  August  30, 1995, 8  a.m.  - 
5  p.m. 

Place:  Room  380,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Darryl  Gorman,  Program 
Director,  SBIR  Office,  (703)  306-1390.  Dr. 
Bruce  McDonald,  Pro-am  Director,  DMR, 
(703)  306-1835,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Phase  I 
Small  Business  proposals  as  ptart  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act.- 

Dated:  August  7, 1995. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  95-19803  Filed  8-9-95;  8:45  am] 

BILUNO  COOE  7SS6-01-M 


Special  Emphasis  Panel  in  Materials 
Research;  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  that  the  Special 
Emphasis  Panel  in  materials  Research 
(1203)  will  be  holding  panel  meetings 
for  the  piupose  of  reviewing  proposals 
submitted  to  the  Small  Business 
Innovation  Research  Program  in  the  area 
of  Materials  Research.  In  order  to  review 
the  large  volume  of  proposals,  panel 
meetings  will  be  held  on  August  29-30 
(2),  August  30,  September  6, 11, 13,  and 
Odober  6.  All  meetings  will  be  closed 


to  the  pubhc  and  will  be  held  at  the 
National  Science  Foimdation,  4201 
Wilson  Blvd.,  Arlington,  Va.  from  8:30 
to  5  each  day. 

Contact  Person:  Dr.  Robert  J.  Reynik, 
Senior  Staff  Scientist,  Division  of  Materials 
Research,  NSF,  Room  1065,  4201  Wilson 
Blvd.,  Arlington,  VA  22230  (703)  306-1814. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use  552b(c)(4)  and  (6)  of  the  Government  in 
the  Sunshine  Act. 

Dated:  August  7. 1995. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc  95-19804  Filed  8-9-95;  8:45  am] 
BILUNO  COOE  7S66-01-M 


Special  Emphasis  Panel  in  Polar  ^ 
Programs;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Ad  (Pub.  L.  92- 
463,  as  amended),  the  National  Sdence 
Foundation  aimounces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Polar  Programs  (#1209). 

Date  and  Time:  August  28-29, 1995,  9  am- 
5  pm. 

Place:  Room  320,  NaUonal  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Julie  Palais,  Polar 
Glaciology  Manager,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1033. 

Purpose  of  Meeting:  To  provide  advice  and 
reconunendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Polar 
Glaciology  Antarctic  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  infomiation  concerning 
individuals  associated  with  the  propwsals. 
These  matters  are  exempt  under  5  U.S.C 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  August  7. 1995. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc.  95-19800  Filed  8-9-95;  8:45  am] 
BILUNG  COOE  7556-01-M 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-313  and  50-368] 

Entergy  Operations,  Inc.;  Arltansas 
Nuclear  One,  Units  1  and  2 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  to  FaciUty  Operating  License 
Nos.  DPR-51  and  NPF-6,  issued  to 
Entergy  Operations,  Inc.  (the  Ucensee). 
for  operation  of  Aricansas  Nuclear  One, 
Units  1  and  2  (ANO-1&2),  located  in 
Pope  Coimty  Arkansas. 

Environmental  Assessment 

Identification  of  Proposed  Actian 

The  proposed  action  is  in  accordance 
with  the  Ucensee's  application  dated 
October  24,  1994,  for  exemption  from 
certain  requirements  of  10  CFR  73.55, 
"Requirements  for  physical  protection 
of  licensed  activities  in  nuclear  power 
reactors  against  radiological  sabotage." 
The  exemption  would  allow 
implementation  of  a  hand  geometry 
biometric  system  for  site  access  control 
such  that  picture  badges  and  access 
control  cards  for  certain  non-employees 
can  be  taken  ofiisite. 

The  Need  for  the  Proposed  Action 

Pursuant  to  10  CFR  73.55,  paragraph 
(a),  the  Ucensee  shall  estabUsh  and 
maintain  an  onsite  physical  protection 
system  and  seciuity  organization. 

10  CFR-73.55(d),  "Access 
Requirements,"  paragraph  (1),  specifies 
that  "hcensee  shall  control  all  points  of 
personnel  and  vehicle  access  into  a 
protected  area."  10  CFR  73.55(d)(5) 
specifies  that  "A  numbered  pictiuw 
badge  identification  system  shall  be 
used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escort."  10  CFR  73.55(d)(5)  also 
states  that  an  individual  not  employed 
by  the  Ucensee  (i.e.,  contractors)  may  be 
authorized  access  to  protected  areas 
without  escort  provided  the  individual 
"receives  a  picture  badge  upon  entrance 
into  the  protected  area  which  must  be 
returned  upon  exit  from  the  protected 
area    •  *  *." 

Cinrently,  employee  and  contractor 
identification/ access  control  badges  are 
issued  and  retrieved  on  the  occasion  of 
each  entry  to  and  exit  from  the 
protected  areas  of  the  Arkansas  Nuclear 
One  site.  Station  security  personnel  are 
required  to  maintain  control  of  the 
badges  while  the  individuals  are  offsite. 
Security  persoiuiel  retain  each 


identification/access  control  badge 
when  not  in  use  by  the  authorized 
individual,  within  appropriately 
designed  storage  receptacles  inside  a 
bullet-resistant  enclosure.  An  individual 
who  meets  the  access  authorization 
requirements  is  issued  the  individual 
pictiue  identification/access  control 
card  which  allows  entry  into 
preauthorized  areas  of  the  station.  While 
entering  the  plant  in  the  present 
configuration,  an  authorized  individual 
is  "screened"  by  the  required  detection 
equipment.  The  individual  provides  a 
personal  identification  number  (PIN)  to 
the  issuing  gviard  and  is  screened  again 
by  the  issuing  security  officer  using  the 
picture  identification  on  the  access  card. 
Having  received  the  badge,  the 
individual  proceeds  to  the  access  portal, 
inserts  the  access  control  card  into  the 
card  reader,  and  passes  through  the 
turnstile  which  is  unlocked  by  the 
access  card.  Once  inside  the  station,  the 
access  card  allows  entry  only  to 
preauthorized  areas  and  the  individual's 
PIN  is  no  longer  required. 

This  present  procedure  is  labor 
intensive  since  secimty  personnel  are 
required  to  verify  badge  issuance, 
ensure  badge  retrieval,  and  maintain  the 
badge  in  orderly  storage  until  the  next 
entry  into  the  protected  area.  The 
regulations  permit  employees  to  remove 
their  badge  from  the  site,  but  an 
exemption  boia  10  CFR  73.55(d)(5)  is 
required  to  permit  contractors  to  take 
their  badge  offsite  instead  of  retiuning 
them  when  exiting  the  site. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  Ucensee's  appUcation. 
Under  the  proposed  system,  all 
individuals  authorized  to  gain 
unescorted  access  will  have  the  physical 
characteristics  of  their  hand  (hand 
geometry)  recorded  with  their  badge 
niunber.  Since  the  hand  geometry  is 
unique  to  each  individual  and  its 
application  in  the  entry  screening 
function  would  preclude  unauthorized 
use  of  a  badge,  the  requested  exemption 
would  aUow  employees  and  contractors 
to  keep  their  badges  at  the  time  of 
exiting  the  protected  area.  The  process 
of  verifying  badge  issuance,  ensuring 
badge  retrieval,  and  maintaining  badges 
could  be  eUminated  while  the  balance 
of  the  access  procedure  would  remain 
intact.  Firearm,  explosive,  and  metal 
detection  equipment  and  provisions  for 
conducting  searches  will  remain  as 
well.  The  security  officer  responsible  for 
the  last  access  control  function 
(controlling  admission  to  the  protected 
area)  will  also  remain  isolated  within  a 
buUet-resistant  structure  in  order  to 


assure  his  or  her  abiUty  to  respond  or 
to  summon  assistance. 

Use  of  a  hand  geometry  biometrics 
system  exceeds  the  present  verification 
methodology's  capabiUty  to  discern  an 
individual's  identity.  Unlike  the 
photograph  identification  badge,  hand 
geometry  is  nontransferable.  During  the 
initial  access  authorization  or 
registration  process,  hand 
measurements  are  recorded  and  the 
template  is  stored  for  subsequent  use  in 
the  identity  verification  process 
required  for  entry  into  the  protected 
area.  Authorized  individuals  insert  their 
access  authorization  card  into  the  card 
reader  and  the  biometrics  system 
records  an  image  of  the  hand  geometry. 
The  unique  features  of  the  newly 
recorded  image  are  then  compared  to 
the  template  previously  stored  in  the 
database.  Access  is  ultimately  granted 
based  on  the  degree  to  which  the 
characteristics  of  the  image  match  those 
of  the  "signature"  template. 

Since  both  the  badge  and  hand 
geometry  would  be  necessary  for  access 
into  the  protected  area,  the  proposed 
system  would  provide  for  a  positive 
verification  process.  Potential  loss  of  a 
badge  by  an  individual,  as  a  result  of 
taking  the  badge  offsite,  would  not 
enable  an  imauthorized  Qntry  into 
protected  areas. 

The  access  process  wiU  continue  to  be 
under  the  observation  of  secimty 
personnel.  The  system  of  identification/ 
access  control  badges  will  continue  to 
be  used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escorts.  Badges  will  continue  to 
be  displayed  by  all  individuals  while 
inside  the  protected  area.  Addition  of  a 
hand  geometry  biometzjcs  system  wiU 
provide  a  significant  contribution  to 
effective  implementation  of  the  security 
plan  at  each  site. 

The  change  will  not  increase  the 
probabiUty  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  aUowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
noiu-adiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  noiu^diological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
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nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  enviroiunental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  appUcation  would  result  in  no 
change  in  ciurent  environmental 
impacts.  The  enviroiunental  impacts  of 
the  proposed  action  and  the  alternate 
action  are  similar. 

Alternative  Use  of  Resources 

lliis  action  does  not  involve  the  use 
of  any  resoiucernot  previously 
considered  in  the  Final  Enviroimiental 
Statements  related  to  operation  of  ANO- 
1&2  dated  February  1973  and  June  1977 
respectively. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  poUcy. 
on  July  26, 1995,  the  staff  consulted 
with  the  Arkansas  State  official,  Don 
Green  of  the  Arkansas  Department  of 
Health,  regarding  the  enviroiunental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  wiU  not  have 
a  significant  effect  on  the  quaUty  of  the 
hiunan  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  request  for 
exemption  dated  October  24, 1994, 
which  is  available  for  pubUc  inspection 
at  the  Commission's  PubUc  Dooiment 
Room,  The  Gehnan  Building.  2120  L 
Street.  NW.,  Washington.  DC.  and  at  the 
local  pubUc  dociunent  room  located  at 
the  Tomlinson  Library,  Arkansas  Tech 
University.  Russellville  Arkansas  72801. 

Dated  at  Rockville,  Maryland  this  3rd  day 
of  August  1995. 

For  the  Nuclear  Regulatory  Commission. 
Geotge  Kalman, 

Senior  Project  Manager,  Project  Directorate 
N-1,  Division  of  Reactor  Projects  UUIV,  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  95-19768  Filed  &-9-95;  8:45  am] 
BiUJNO  CODE  TiKMH-P 


[Docket  No.  50-382] 

Entergy  Operations,  Inc.;  Waterford 
Steam  Electric  Station,  Unit  3; 
Environmental  Assessment  and 
Rnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  to  FaciUty  Operating  License 
No.  NPF-38,  issued  to  Entergy 
Operations,  Inc.  (the  Ucensee),  for 
operation  of  the  Waterford  Steam 
Electric  Station,  Unit  3  (Waterford  3) 
located  in  St.  Charles  Parish,  Louisiana. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  is  in  accordance 
with  the  Ucensee's  appUcation  dated 
October  24, 1994,  for  exemption  from 
certain  requirements  of  10  CFR  73.55, 
"Requirements  for  physical  protection 
of  licensed  activities  in  nuclear  power 
reactors  against  radiological  sabotage." 
The  exemption  would  allow 
implementation  of  a  hand  geometry 
biometric  system  for  site  access  control 
such  that  picture  badges  and  access 
control  cards  for  certain  non-employees 
can  be  taken  offisite. 

The  Need  for  the  Proposed  Action 

Pursuant  to  10  CFR  73.55.  paragraph 
(a),  the  Ucensee  shall  establish  and 
maintain  an  onsite  physical  protection 
system  and  security  organization. 

10  CFR  73.55(d),  "Access 
Requirements,"  paragraph  (1),  specifies 
that  "Ucensee  shall  control  all  points  of 
personnel  and  vehicle  access  into  a 
protected  area."  10  CFR  73.55(d)(5) 
specifies  that  "A  numbered  picture 
badge  identification  system  shall  be 
used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escort."  10  CFR  73.55(d)(5)  also 
states  that  an  individual  not  employed 
by  the  licensee  (i.e.,  contractors)  may  be 
authorized  access  to  protected  areas 
without  escort  provided  the  individual 
"receives  a  pictiue  badge  upon  entrance 
into  the  protected  area  which  must  be 
returned  upon  exit  from  the  protected 
area  *  *  *" 

Qirrently,  employee  and  contractor 
identification/access  control  badges  are 
issued  and  retrieved  on  the  occasion  of 
each  entry  to  and  exit  from  the 
protected  areas  of  the  Waterford  3  site. 
Station  security  personnel  are  required 
to  maintain  control  of  the  badges  while 
the  individuals  are  offsite.  Security 
persoimel  retain  each  identification/ 
access  control  badge  when  not  in  use  by 
the  authorized  individual,  within 
appropriately  designed  storage 


receptacles  inside  a  bullet-resistant 
enclosure.  An  individual  who  meets  the 
access  authorization  requirementb  is 
issued  the  individual  picture 
identification/access  control  card  which 
allows  entry  into  preauthorized  areas  of 
the  station.  While  entering  the  plant  in 
the  present  configuration,  an  authorized 
individual  is  "screened"  by  the  required 
detection  equipment.  The  individual 
provides  a  personal  identification 
number  (PIN)  to  the  issuing  guard  and 
is  screened  again  by  the  issuing  security 
officer  using  the  picture  idenUfication 
on  the  access  card.  Having  received  the 
badge,  the  individual  proceeds  to  the 
access  portal,  inserts  the  access  control 
card  into  the  card  reader,  and  passes 
through  the  turnstile  which  is  unlocked 
by  the  access  card.  Once  inside  the 
station,  the  access  card  allows  entry 
only  to  preauthorized  areas  and  the 
individual's  PIN  is  no  longer  required. 

This  present  procediu^  is  labor 
intensive  since  security  personnel  are 
required  to  verify  badge  issuance, 
ensiu^  badge  retrieval,  and  maintain  the 
badge  in  orderly  storage  until  the  next 
entry  into  the  protected  area.  The 
regulations  permit  employees  to  remove 
their  badge  from  the  site,  but  an 
exemption  from  10  CFR  73.55(d)(5)  is 
required  to  permit  contractors  to  take 
their  badge  o^ite  instead  of  ret\u7iing 
them  when  exiting  the  site. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  Ucensee's  appUcation. 
Under  the  proposed  system,  all 
individuals  authorized  to  gain 
imescorted  access  wiU  have  the  physical 
characteristics  of  their  hand  (hand 
geometry)  recorded  with  their  badge 
nimiber.  Since  the  hand  geometry  is 
unique  to  each  individual  and  its 
application  in  the  entry  screening 
function  would  preclude  unauthorized 
use  of  a  badge,  the  requested  exemption 
would  allow  employees  and  contractors 
to  keep  their  badges  at  the  time  of 
exiting  the  protected  area.  The  process 
of  verifying  badge  issuance,  ensuring 
badge  retrieval,  and  maintaining  badges 
could  be  eliminated  while  the  balanced 
of  the  access  procedure  would  remain 
intact.  Firearm,  explosive,  and  metal 
detection  equipment  and  provisions  for 
conducting  searches  will  remain  as 
weU.  The  security  officer  responsible  for 
the  last  access  control  function 
(controlUng  admission  to  the  protected 
area)  will  also  remain  isolated  within  a 
buUet-resistant  structure  in  order  to 
assure  his  or  her  abiUty  to  respond  or 
to  summon  assistance. 

Use  of  a  hand  geometry  biometrics 
system  exceeds  the  present  verification 
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methodology's  capabiUty  to  discern  an 
individual's  identity.  Unlike  the 
photograph  identification  badge,  hand 
geometry  is  nontransferable.  During  the 
initial  access  authorization  or 
registration  process,  hand 
measurements  are  recorded  and  the 
template  is  stored  for  subsequent  use  in 
the  identity  verification  process 
required  for  entry  into  the  protected 
area.  Authorized  individuals  insert  their 
access  authorization  card  into  the  card 
reader  and  the  biometrics  system 
records  an  image  of  the  hand  geometry. 
The  imique  features  of  the  newly 
recorded  image  are  then  compared  to 
the  template  previously  stored  in  the 
database.  Access  is  ultimately  granted 
based  on  the  degree  to  which  the 
characteristics  of  the  image  match  those 
of  the  "signatiue"  template. 

Since  both  the  badge  and  hand 
geometry  would  be  necessary  for  access 
into  the  protected  area,  the  proposed 
system  would  provide  for  a  positive 
verification  process.  Potential  loss  of  a 
badge  by  an  individual,  as  a  result  of 
taking  the  badge  offsite,  would  not 
enable  an  imauthorized  entry  into 
protected  areas. 

The  access  process  will  continue  to  be 
under  the  observation  of  security 
personnel.  The  system  of  identification/ 
access  control  badges  will  continue  to 
be  used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escorts.  Badges  will  continue  to 
be  displayed  by  all  individuals  while 
inside  the  protected  area.  Addition  of  a 
hand  gbometry  biometrics  system  mil 
provide  a  significant  contribution  to 
effective  implementation  of  the  security 
plan  at  each  site. 

The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  efQuents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  featiu«s  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  enviroiunental  impacts 
associated  with  the  proposed  action. 


Alternative  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  E)enial  of^ 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternate 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statements  related  to  operation  of 
Waterford  Steam  Electric  Station,  Unit  3 
dated  September  1981. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  poUcy, 
on  July  24, 1995,  the  NRC  staff 
consulted  with  the  Louisiana  State 
official.  Dr.  Stan  Shaw,  Assistant 
Administrator  of  the  Louisiana 
Radiation  Protection  Division, 
Department  of  Environmental  Quality, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  request  for 
exemption  dated  October  24, 1994, 
which  is  available  for  pubUc  inspection 
at  the  Commission's  Public  Document 
Room,  T&e  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  pubUc  dociunent  room  located  at 
the  University  of  New  Oleans  Library, 
Louisiana  Collection,  Lakefront,  New 
Orleans,  Louisiana  70122. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  August  1995. 

For  the  Nuclear  Regulatory  Commission. 

Oiandu  P.  Patel, 

Project  Manager,  Project  Directorate  fV-l, 
Division  of  Reactor  Projects  IIUIV,  Office  of 
Nuclear  Reactor  Regulation. 
|FR  Doc.  95-19765  Filed  &-9-95;  8:45  am] 

BILUNQ  CODE  7S90-01-M 


[Dociwt  Nos.  50-277  and  50-278] 

Peco  Energy  Co.,  Public  Service 
Electric  &  Gas  Co.,  Delmarva  Power  & 
Light  Co.,  Atlantic  City  Electflc  Co., 
Peach  Bottom  Atomic  Power  Station, 
Units  2  and  3;  Environmental 
Assessment  and  Finding  of  No 
Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-44 
and  DPR-56,  issued  to  PECO  Energy 
Company,  PubUc  Service  Electric  and 
Gas  Company,  Delmarva  Power  and 
Light  Company,  and  Atlantic  City 
Electric  Company  (the  Ucensee),  for 
operation  of  the  Peach  Bottom  Atomic 
Power  Station  (PBAPS),  Units  2  and  3 
located  in  York  County,  Pennsylvania. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  extend 
the  allowed-out-of-service-times  (AOTs) 
for  the  PBAPS  Energy  Diesel  Generatora 
(EDGs)  based  on  the  availability  of  an 
alternate  AC  (AAC)  power  source.  The 
AAC  is  a  direct  tie  line  between  the 
PBAPS  and  the  Conowingo 
Hydroelectric  Station  located 
approximately  9  miles  down  the 
Susquehanna  River  irom  PBAPS. 
Currently,  the  AOT  for  a  single 
inoperable  EIX^  is  7  days.  The 
amendments  would  allow  the  AOT  for 
a  single  EDG  inoperable  to  be  a 
maximiun  of  14  days  provided  the 
Conowingo  line  is  verified  to  be 
available.  However,  under  no 
circumstances  will  the  AOT  be  more 
than  7  days  without  the  Conowingo  line 
being  available. 

The  proposed  action  is  in  accordance 
with  the  licensee's  appUcation  for 
amendments  dated  April  7, 1994,  as 
supplemented  by  letters  dated  June  2, 
1994,  September  6, 1994,  June  16, 1995 
andjuly  13, 1995. 

The  Need  for  the  Proposed  Action 

The  proposed  action  will  provide 
increased  flexibility  in  scheduUng  and 
performing  maintenance  activities  on 
the  EDGs.  The  licensee  currently  faces 
significant  challenges  to  complete 
periodic  maintenance  and  modification 
activities  within  the  existing  TS  7-day 
AOT.  Expiration  of  the  AOT  for  EDGs 
without  restoring  all  EDGs  to  an 
operable  status  requires  shutting  down 
both  Peach  Bottom  imits  in  accordance 
with  the  existing  TS.  In  addition,  the  7- 
day  maximum  HXJ  AOT  in  the  current 
TS  precludes  the  performance  of  certain 
major  beneficial  maintenance  activities 
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and,  modifications  without  shutting 
down  both  Peach  Bottom  imits. 

Envimnmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
based  on  the  information  presented  in 
the  Ucensee's  application,  concludes 
that  the  proposed  extension  of  the 
EDG's  AOT  in  conjunction  with  the 
availability  of  the  Conowingo  line,  will 
not  increase  the  probabiUty  of  initiating 
events  leading  to  a  design  basis 
accident  The  additional  reUability  of 
the  offsite  source  afforded  by  the 
Conowingo  line  would  improve  the 
potential  for  mitigating  loss-of-offsite 
power  events.  Consequently,  the 
consequences  of  accidents  would  not  be 
significantly  increased,  nor  would  the 
post-accident  radiological  releases  be 
greater  than  previously  determined. 

The  proposed  action  would  not 
otherwise  affect  radiological  plant 
effluents.  Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  (extending  EDG  AOTs)  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measiuable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  appUcation  would  result  in  no 
change  in  oirrent  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Peach  Bottom  Atomic 
Power  Station,  Units  2  and  3,  dated 
April  1973. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  poUcy, 
on  July  24,  1995,  the  staff  consulted 
with  the  Pennsylvania  State  official, 
Stan  Maingi,  of  the  Pennsylvania 
Department  of  Environmental 
Resources,  regarding  the  environmental 


impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  prbposed  action  will  not  have 
a  significant  effect  on  the  quaUty  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  Ucensee's  letter 
dated  April  7, 1994,  as  supplemented  by 
letters  dated  June  2,  and  September  6, 
1994,  and  June  16,  and  July  13, 1995, 
which  are  available  for  public 
inspection  at  the  Commission's  PubUc 
Document  Room,  The  Gelman  Building,. 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  pubUc  docimient  room 
located  at  Government  PubUcations 
Section,  State  Library  of  Pennsylvania, 
(Regional  Depository)  Education 
Building,  Walnut  Street  and. 
Commonwealth  Avenue,  Box  1601,  " 
Harrisbiug,  Pennsylvania. 

Dated  at  Rockville,  MD,  this  4th  day  of 
August  1995. 

For  the  Nuclear  Regulatory  Commission. 

John  F.  Stolz, 

Director,  Project  Directorate  1-2,  Division  of 
Reactor  Projects — I/U,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  95-19764  Filed  8-9-95;  8:45  am] 
ULLINQ  CODE  7SW-01-M 

[Docket  No.  50-219] 

GPU  Nuclear  Corporation,  Oyster 
Creek  Nuclear  Generating  Station; 
Issuance  of  Partial  Director's  Decision 
Under  10  CFR  §2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  denied  in  pari  a 
Petition,  dated  September  19, 1994,  and 
supplemented  December  13, 1994, 
submitted  by  Oyster  Creek  Nuclear 
Watch,  Reactor  Watchdog  Project,  and 
Nuclear  Information  and  Resoiuce 
Service  (Petitioners).  The  Petition 
requested  that  the  NRC  take  action 
regarding  the  Oyster  Creek  Nuclear 
Generating  Station  (OCNGS)  pursuant  to 
10  C.F.R.§  2.206. 

The  September  19,  1994,  Petition 
requests  Uiat  the  NRC  (1)  immediately 
suspend  the  OCNGS  operating  Ucense 
imtil  the  Licensee  inspects  and  repairs 
or  replaces  all  safety-class  reactor 
internal  component  parts  subject  to 
embrittlement  and  cracking,  (2) 
immediately  suspend  the  OCNGS 
operating  Ucense  imtil  the  Licensee 


submits  an  analysis  regarding  the 
synergistic  effects  of  through-wall 
cracking  of  mulUple  safety-class 
components,  (3)  immediately  suspend 
the  OCNGS  operating  Ucense  imtil  the 
Licensee  has  analyzed  and  miUgated 
any  areas  of  noncompUance  with  regard 
to  irradiated  fuel  pool  cooling  as  a 
single-imit  boiling-water  reactor  (BWR), 
and  (4)  issue  a  generic  letter  requiring 
other  licensees  of  single-unit  BWRs  to 
submit  information  regarding  fuel  pool 
boiling  in  order  to  verify  compUance 
with  regtilatory  requirements,  and  to 
promptly  take  appropriate  mitigative 
action  if  the  units  are  not  in  compliance. 

The  December  13, 1994,  supplemental 
Petition  requests  that  the  NRC:  (1) 
suspend  the  Ucense  of  the  OCNGS  imtil 
the  Petitioners'  concerns  regarding 
cracking  are  addressed,  including 
inspection  of  all  reactor  vessel  internal 
components  and  other  safety-related 
systems  susceptible  to  intergranular 
stress  corrosion  cracking  (IGSCC)  and 
completion  of  any  and  all  necessary 
repairs  and  modifications;  (2)  explain 
discrepancies  between  the  response  of 
the  NRC  staff  dated  October  27, 1994,  to 
the  PeUtion  of  September  19, 1994,  and 
the  time-to-boil  calculaUons  for  the 
FitzPatrick  plant;  (3)  require  the  GPU 
Nuclear  Corporation  to  produce 
documents  for  evaluation  of  the  time-to- 
boil  calculation  for  the  OCNGS 
irradiated  fuel  pool;  (4)  identify 
redundant  components  that  may  be 
powered  from  onsite  power  suppUes  to 
be  used  for  spent  fuel  pool  cooling  as 
quaUfied  Class  IE  systems;  (5)  hold  a 
pubUc  meeting  in  Toms  River,  New 
Jersey,  to  permit  presentation  of 
additional  information  related  to  the 
Petition;  and  (6)  treat  the  Petitioners' 
letter  of  December  13, 1994,  as  a  formal 
appeal  of  the  denial  of  the  Petitioners' 
request  of  September  19, 1994,  to 
immediately  suspend  the  OCNGS 
operating  Ucense. 

The  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  has  denied  Requests 
(1)  and  (2)  of  the  September  19, 1994, 
Petition  and  Request  (1)  of  the 
December  13,  1994,  supplemental 
Petition  to  suspend  the  operating 
Ucense  of  the  OCNGS  until  the  Licensee 
inspects  and  repairs,  modified,  or 
replaces  all  safety-class  reactor  internal 
component  parts  subject  to 
embrittlement  and  intergranular  stress 
corrosion  cracking.  The  reasons  for  this 
denial  are  explained  in  the  "Partial 
Director's  Decision  Under  10  CFR 
§  2.206"  (DD-95-18),  the  complete  text 
of  which  follows  this  notice,  and  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
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public  dooiment  room  for  the  Oyster 
Creek  Nuclear  Generating  Station 
located  at  the  Ocean  County  Library, 
Refsrence  Department,  101  Washington 
Street,  Toms  River,  NJ  08753.  A 
decision  regarding  Requests  (3),  and  (4) 
of  the  September  19, 1994  Petition,  and 
Requests  (2),  (3),  and  (4),  of  the 
December  13, 1994,  supplemental 
Petition  will  be  issued  under  separate 
cover  upon  completion  of  the  NRC 
staff's  review. 

A  copy  of  this  Partial  Director's 
Decision  will  be  filed  with  the  Secretary 
of  the  Commission  for  review  in 
accordance  with  10  CFR  2.206(c).  As 
provided  in  that  regulation,  the  Decision 
will  constitute  the  final  action  of  the 
Conmiission  25  days  after  the  date  of  the 
issuance  of  the  Decision,  unless  the 
Commission,  on  its  own  motion, 
institutes  a  review  of  the  Decision 
within  that  time. 

Dated  at  Rockville,  Maiyland  this  4th  day 
of  August  199S. 

For  the  Nuclear  Regulatory  Commission. 
William  T.  RusaeU, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

Appendix  A — Partial  Director'a 
Decision  Under  10  CFR  §  2.206  (DD95- 
18) 

/.  Introduction 

By  letter  dated  September  19, 1994, 
Reactor  Watchdog  Project,  Nuclear 
Information  and  Resource  Service 
(NIRS),  and  Oyster  Creek  Nuclear  Watch 
(Petitioners),  submitted  a  Petition 
pursuant  to  Section  2.206  of  Title  10  of 
the  Code  of  Federal  Regulations  (10 
C.F.R.  §  2.206),  requesting  that  the  U.S. 
Nuclear  Regxilatory  Commission  (NRC) 
take  action  with  regard  to  the  Oyster 
Creek  Nuclear  Generating  Station 
(OCNGS),  operated  by  the  GPU  Nuclear 
Corporation  (GPUN  or  the  Licensee).  By 
letter  dated  December  13, 1994, 
Petitioners  supplemented  the  Petition. 

The  September  19, 1994,  Petition 
requests  that  the  NRC  (1)  immediately 
suspend  the  OCNGS  operating  license 
until  the  Licensee  inspects  and  repairs 
or  replaces  all  safety-class  reactor 
internal  component  parts  subject  to 
embrittlement  and  cracking,  (2) 
immediately  suspend  the  OCNGS 
operating  license  until  the  Licensee 
submits  an  analysis  regarding  the 
synergistic  effects  of  tijough-wall 
cracking  of  multiple  safety-class 
components,  (3)  immediately  suspend 
the  OCNGS  operating  license  imtil  the 
Licensee  has  analyzed  and  mitigated 
any  areas  of  noncompliance  with  regard 
to  irradiated  fuel  pool  cooling  as  a 
single-unit  boiling- water  reactor  (BWR), 
and  (4)  issue  a  generic  letter  requiring 


other  licensees  of  single-unit  BWRs  to 
submit  information  regarding  fuel  pool 
boiling  in  order  to  verify  compliance 
with  regulatory  requirements,  and  to 
promptly  take  appropriate  mitigative 
action  if  the  unit  is  not  in  compliance. 

The  IDecember  13,  1994,  supplemental 
Petition  requests  that  the  NRC:  (1) 
suspend  the  license  of  the  OCNGS  until 
the  Petitioners'  concerns  regarding 
cracking  are  addressed,  including 
inspection  of  all  reactor  vessel  internal 
components  and  other  safety-related 
systems  susceptible  to  intergranular 
stress  corrosion  cracking  (IGSCC)  and 
completion  of  any  and  all  necessary 
repairs  and  modifications;  (2)  explain 
discrepancies  between  the  response  of 
the  NRC  staff  dated  October  27, 1994,  to 
the  Petition  of  September  19, 1994,  and 
the  time-to-boil  calculations  for  the 
FitzPatrick  plant;  (3)  require  GPUN  to 
produce  documents  for  evaluation  of  the 
time-to-boil  calculation  for  the  OCNGS 
irradiated  fuel  pool;  (4)  identify 
redundant  components  that  may  be 
powered  from  onsite  power  supplies  to 
be  used  for  spent  fuel  pool  cooling  as 
qualified  Class  IE  systems;  (5)  hold  a 
public  meeting  in  Toms  River,  New 
Jersey,  to  permit  presentation  of 
additional  information  related  to  the 
Petition;  and  (6)  treat  the  Petitioners' 
letter  of  December  13,  1994,  as  a  formal 
appeal  of  the  denial  of  the  Petitioners' 
request  of  September  19, 1994,  to 
immediately  suspend  the  OCNGS 
operating  license. 

The  September  19, 1994,  Petition 
sought  relief  concerning  safety-class 
reactor  internal  components  based  on 
the  following  premises:  (a)  the  core 
shroud  in  General  Electric  BWRs  is 
vulnerable  to  age-related  deterioration; 
(b)  12  domestic  and  foreign  BWR 
owners  have  foimd  extensive  cracking 
on  welds  of  the  core  shroud;  (c)  only  10 
of  36  U.S.  BWR  owners  have  inspected 
their  core  shrouds  and  9  of  the  10  core 
shrouds  had  cracks;  (d)  19  of  25  selected 
BWR  internal  components  are 
susceptible  to  stress  corrosion  cracking 
and  6  of  19  are  susceptible  to 
irradiation-assisted  stress  corrosion 
cracking;  (e)  as  the  oldest  operating 
General  Electric  Mark  I  BWR  and  Ae 
third  oldest  operating  reactor  in  the 
United  States,  OCNGS  has  been 
subjected  to  the  longest  period  of 
operational  conditions  that  cause 
embrittlement  and  cracking;  (f)  the  BWR 
Owners  Group  (BWROG)  stated  that 
cracking  of  the  core  shroud  is  a  warning 
signal  that  additional  safety-class 
reactor  internals  are  increasingly 
susceptible  to  age-related  deterioration; 
(g)  cracking  of  any  single  part  or 
multiple  components  jeopardizes  safe 
operation  of  that  nuclear  station;  (h) 


Oyster  Creek  did  not  inspect  for  core 
shroud  cracking  prior  to  the  current 
refueling  outage  and  other  safety-class 
reactor  internals  have  not  been 
adequately  inspected  for  cracking;  and 
(i)  a  safety  analysis  has  not  been 
performed  on  the  potential  synergistic 
effects  of  multiple-component  cracking. 

The  September  19, 1994,  Petition  also 
sought  relief  concerning  fuel  pool 
cooling  design  deficiencies,  based  on 
the  following  premises:  (a)  various 
design  defects  in  BWR  fuel  pool  cooling 
systems  pose  a  significant  increase  in 
risk  to  the  public  safety  and  violate  10 
CFR  50.59;  10  CFR  Part  50,  Appendix  A, 
Criterion  63;  10  CFR  Part  50,  Appendix 
B,  Criterion  ID;  and  Regulatory  Guides 
1.13. 1.89,  and  1.97;  (b)  OCNGS  is  a 
single-unit  facility  with  no  adjacent 
units  to  rely  upon  in  the  event  that  a 
design-basis  event  were  to  disable  the 
fuel  pool  cooling  system;  and  (c) 
OCNGS  has  not  docketed  any  material 
with  regard  to  BWR  design  deficiencies 
identified  in  the  10  CFR  Part  21  Report 
of  Substantial  Safety  Hazard  (November 
27, 1992)  of  Messrs.  Lochbaum  and 
Prevatte,  and  thus  OCNGS  may  be  in 
violation  of  NRC  regulatory 
requirements. 

'The  Petitioners  assert  the  following 
bases  to  support  their  requests  in  the 
December  13,  1994,  supplemental 
Petition:  (a)  the  October  27, 1994,  letter 
of  the  NRC  staff,  acknowledging  receipt 
of  the  Petition  and  denying  the  requests 
for  immediate  suspension  of  the 
operating  license,  failed  to  address 
concerns  central  to  the  Petition,  such  as 
the  Licensee's  failure  to  recognize  that 
IGSCC  indicates  that  cracking  could  be 
occurring  in  additional  safety-class 
reactor  internal  components  and  the 
Licensee's  failure  to  perform  inspections 
of  all  safety-class  components  to 
determine  whether  cracking  is 
occurring;  (b)  recently  discovered 
cracking  in  the  top  guide  and  core  plates 
in  foreign  BWRs  and  cracking 
discovered  on  December  8, 1994,  at  the 
New  York  Power  Authority's  (NYPA's) 
FitzPatrick  reactor  underscore  the 
Petitioners'  concern  that  additional 
safety-class  components  at  OCNGS  are 
degrading;  (c)  the  Licensee  did  not 
conduct  an  enhanced  inspection  of  the 
core  plate  and  top  guide  of  the  OCNGS 
facility  during  the  ciurent  outage, 
despite  notification  by  the  General   . 
Electric  Rapid  Information 
Communication  Service  Information 
Letter  (GE  RICSIL)  071  dated  November 
22. 1994;  (d)  the  Licensee,  the  NRC,  and 
the  BWR  Owmers  Group  (BWORG)  have 
failed  to  provide  an  analysis  of  the 
synergistic  effects  of  multiple- 
component  cracking  of  additional 
safety-class  reactor  internal 
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components;  (e)  the  time-to-boil 
calculation  is  dictated  by  the  amount  of 
decay  heat  generated  and  the  voliune  of 
water  in  the  fuel  pool  rather  than  the 
ntunber  of  reactors  at  a  site  that  store 
irradiated  fuel  in  a  separate  pool;  (f) 
NRC  doctiments  state  that  the  time-to- 
boil  calculation  for  FitzPatrick  following 
a  loss-of-coolant  accident  is  8  hours, 
and  NYPA  documents  state  that  the 
time-to-boil  calculations  in  two  cases 
are  11.86  and  5.36  hours.  Finally, 
nothing  indicates  that  the  time-to-boil 
calculation  at  OCNGS  is  longer  than  the 
time-to-boil  calculation  at  the 
Susquehanna  facility;  and  (g)  the  NRC 
and  the  licensee  have  failed  to  establish 
whether  redimdant  components  and 
power  supplies  to  the  OCNGS  fuel  pool 
cooling  system  have  been  quafified  as 
Class  IE  systems. 

The  Petitioners'  requests  that  the 
Commission  immediately  suspend  the 
OCNGS  operating  license  were  denied 
in  my  letter  of  October  27, 1994,  to  the 
Petitioners,  because  (1)  OCNGS  was  in 
a  refueling  outage,  had  inspected  core 
shroud  welds,  and  was  making 
structiual  modifications  before  restart  of 
the  unit  to  address  some  weld  cracks 
foimd  during  the  inspection,  and  (2) 
inspections  and  corrective  actions 
^recommended  by  General  Electric 
Company  and  the  American  Society  of 
Mechanical  Engineers  Boiler  and 
Pressure  Vessel  Code  for  various  reactor 
internals  had  been  and  continued  to  be 
performed  by  the  Licensee. 

The  Petitioners'  request  for  treatment 
of  their  letter  of  December  13, 1994,  as 
a  formal  appeal  of  the  NRC  staffs  denial 
of  their  request  of  September  19, 1994, 
for  immediate  suspension  of  the  OCNGS 
operating  license,  was  denied  in  my 
letter  of  April  10, 1995,  to  the 
Petitioners.  The  Petitionera  provided  no 
basis  for  revisiting  the  denial  of  their 
request  of  September  19, 1994,  for 
immediate  suspension  of  the  license.  As 
discussed  below,  the  Licensee 
completed  all  ASME  Code  Section  XI 
reactor  vessel  internal  inspections  and 
BWROG  recommended  inspections  and 
tooik  appropriate  remedial  action  before 
re-start  of  OCNGS  in  December  1994. 
The  NRC  staff  was  also  aware  of  the 
potential  problem  for  United  States 
BWRs  raised  by  cracking  in  top  guide 
and  core  plates  of  foreign  BWRs  before 
the  restart  of  OCNGS.  The  NRC  staff 
determined,  as  explained  below,  that 
cracks  in  these  components  would  not 
adversely  affect  safety  of  the  plant 
because  of  differences  in  the  OCNGS 
design  as  compared  to  the  affected 
foreign  reactors. 

Regarding  the  OCNGS  spent  fuel  pool 
cooling  system  capability,  the  staff 
determined  that  the  time  to  the  onset  of 


spent  fuel  pool  boiling  following  a  loss 
of  spent  fuel  pool  cooling  during 
periods  where  the  reactor  vessel 
contains  irradiated  fuel  at  single  imit 
BWR  sites,  such  as  OCNGS,  is  long 
enough  to  allow  compensatory 
measiu^s.  The  probability  of  a  sustained 
loss  of  spent  fuel  pool  cooling  creating 
adverse  environmental  conditions  that 
may  cause  failure  of  essential 
equipment  is  extremely  low.  Therefore, 
the  staff  has  concluded  that  immediate 
action  to  address  the  concerns  the 
Petitioners  have  identified  at  OCNGS  is 
not  justified.  As  stated  in  my  letter  of 
October  27, 1994,  spent  fuel  pool  safety 
is  being  reviewed  generically  by  the 
staff  and  this  review  has  not  yet  been 
completed. 

The  Petitioners'  request  for  a  public 
meeting  was  denied  in  my  letter  of  April 
10, 1995.'  The  issue  of  internals 
cracking  has  been  discussed  at  several 
public  meetings,  including  a  public 
meeting  on  November  4, 1994,  that  a 
representative  of  NIRS  attended 
regarding  the  OCNGS  core  shroud.  With 
respect  to  spent  fiiel  pool  cooling,  the 
staff  has  held  several  public  meetings 
and  pubUc  briefings  with  the  Advisory 
Committee  on  Reactor  Safeguards. 
Stmimaries  of  these  public  meetings  are 
available  in  the  NRC  Public  Document 
Room,  the  Gelmah  Building,  2120  L 
Street  NW.,  Washington.  DC,  and  at  the 
local  pubUc  document  rooms  for  the 
affected  BWR  plants.  Transcripts  of 
ACRS  meetings  are  also  available. 

The  NRC  staff's  review  of  the  issues 
related  to  cracking  of  reactor  internal 
components,  raised  by  Requests  (1)  and 
(2)  of  the  September  19. 1994,  Petition, 
and  Request  (1)  of  the  December  13, 
1994,  supplemental  Petition,  is  now 
complete.  For  the  reasons  set  forth 
below,  the  Petition  is  denied  with 
respect  to  these  requests.  A  Director's 
Decision  concerning  the  issues  related 
to  irradiated  fiiel  pool  cooling  and  fuel 
pool  boiling,  raised  by  Requests  (3)  and 
(4)  of  the  September  19. 1994.  Petition 
and  Requests  (2),  (3),  and  (4)  of  the 
December  13, 1994.  supplemental 
Petition  vnll  be  issued  upon  completion 
of  the  NRC  staff's  review  regarding  those 
matters. 

n.  Background 

Intergranular  stress  corrosion  cracking 
(IGSCC)  of  BWR  internal  components 
has  been  identified  as  a  technical  issue 
of  concern  by  both  the  NRC  staff  and  the 


>  In  addition,  the  NRC  staff  detennined,  in 
accordanc*  with  the  guidance  in  NRC  Management 
Directive  8.11,  "Review  Process  for  10  CFR  2.206 
Petitions,"  that  an  infomial  public  bearing  was  not 
warranted  because  the  Petition  did  not  present  new 
information  or  a  new  approach  for  evaluating  the 
concerns  Petitioners  raised. 


nuclear  industry.  The  core  shroud  is 
among  the  internal  reactor  components 
susceptible  to  IGSCC.  Identification  of 
cracking  at  the  circumferential  beltline 
region  welds  in  several  plants  during 

1993  led  to  the  publication  of  NRC 
Information  Notice  (IN)  93-79,  "Core 
Shroud  Cracking  at  Beltline  Region 
Welds  in  Boiling- Water  Reactors," 
issued  on  September  30, 1993.  Several 
licensees  inspected  their  core  shrouds 
during  planned  outages  in  the  spring  of 

1994  and  foimd  cracking  at  the 
circumferential  welds.  "The  NRC  has 
closely  monitored  these  inspection 
activities.  Additionally,  licensees  have 
inspected  other  BWR  reactor  vessel 
internal  components  as  discussed 
below.  NRC  issued  IN  94-42,  "Cracking 
in  the  Lower  Region  of  the  Core  Shroud 
in  Boiling-Water  Reactors,"  on  Jime  7, 

1994,  and  Supplement  1  to  IN  94-42,  on 
July  19, 1994,  concerning  cracking  in 
the  core  shroud  found  at  Dresden  Unit 

3  and  Quad  Cities  Unit  1.  IN  95-17, 
"Reactor  Vessel  Top  Guide  and  Core 
Plate  Cracking,"  issued  on  March  10, 

1995,  concerned  reactor  vessel  top  guide 
and  core  plate  cracking.  The  NRC  has 
monitored  Licensee  inspection  activities 
of  these  components  at  the  OCNGS  as 
discussed  below. 

m.  Discussion 

A.  Petitioners  request  that  the  NRC 
suspend  the  OCNGS  license  imtil  the 
Licensee  inspects  and  repairs  or 
replaces  all  safety-class  reactor  internal 
component  parts  subject  to 
embrittlement  and  cracking.  Nuclear 
power  reactor  licensees,  including 
GPUN,  are  required  by  10  C.F.R. 
§  50.55a  to  implement  inservice 
insp>ection  programs  in  accordance  with 
the  guidelines  of  the  American  Society 
of  Mechanical  Engineers  Boiler  and 
Pressuire  Vessel  Code  (ASME  Code).  The 
scope  of  the  inservice  inspection 
programs  for  reactor  pressure  vessels 
and  their  internal  components  is 
prescribed  by  ASME  Code,  Section  XI, 
Division  1,  Subsections  IWA  and  IWB. 
The  Licensee  is  also  required  by  ASME 
Code.  Section  XI,  Article  IWA-6000,  to 
submit  the  results  of  these  inspections 
to  the  NRC  within  90  days  of 
completion.  The  NRC  staff  performs 
periodic  audits  of  licensee-implemented 
inservice  inspection  programs  to 
determine  compliance  with  applicable 
codes  and  regulations.  These  audits  are 
doctimented  in  NRC  inspection  reports, 
which  are  publicly  available  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington.  DC,  and  at  the  local  public 
document  room  for  the  OCNGS  located 
at  the  Ocean  County  Library.  Reference 
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Department,  101  Washington  Street, 
Toms  River,  NJ  08753. 

The  Licensee  perfonned  inspections 
of  the  OCNGS  reactor  vessel  and  its 
internal  safety-related  components  in 
accordance  with  the  requirements  of 
ASME  Code,  Section  XI,  and  the  NRC 
staff  has  reviewed  the  Licensee's 
inservice  inspection  programs,  as 
disciissed  below. 

Cracking  of  the  core  spray  piping  was 
first  detected  during  Licensee 
inspections  at  CXZNCS  in  1978,  and  its 
extent  has  been  evaluated  by  the 
Licensee  during  each  subsequent 
outage.  The  core  spray  piping  was 
repaked  in  1978  and  1980.  Since  that 
time,  additional  visual  inspections  by 
the  Licensee  have  not  identified  any 
significant  degradation  ef  the  piping  or 
of  the  repairs  made  to  the  piping,  l^e 
NRC's  review  of  the  Licensee's 
inspection  results  and  disposition 
during  the  14R  outage,  documented  in 
NRC  Inspection  Report  50-219/92-22, 
dated  March  19, 1993,  and  a  letter  to 
GPUN  dated  November  18, 1994, 
regarding  the  1 5R  inspection  concluded 
that  the  Licensee  inspections  and 
dispositions  of  core  spray  system 
findings  were  appropriate. 

The  Licensee  first  detected  cracking  of 
the  top  guide  in  1991  and  has  closely 
monitored  it  in  successive  outages.  The 
NRC  staff  conducted  an  inspection  in 
Jime  1991,  and  concluded  that  the 
Licensee's  disposition  of  the  top  guide 
crack  as  "acceptable  as  is"  was 
adequate.  The  results  of  the  inspection 
were  reported  in  NRC  Inspection  Report 
50-219/91-21,  dated  August  9, 1991. 
During  an  NRC  inspection  conducted  in 
December  1992  and  January  1993,  the 
NRC  staff  evaluated  the  results  of  a 
remote  visual  inspection  of  the  top 
guide  conducted  by  General  Electric 
Corporation  for  GPUN.  The  staff 
evaluated  the  quaUty  of  the  Licensee's 
visual  inspection  of  the  top  gmde  and 
agreed  with  the  Licensee's 
determination  that  the  top  guide  was 
acceptable  to  "use  as  is".  The  results  of 
the  inspection  were  reported  in  NRC 
Inspection  Report  50-219/92-22,  dated 
March  19, 1993. 

The  Licensee  notified  the  NRC  staff 
during  an  October  11, 1994,  telephone 
call  that  additional  cracking  in  the  top 
guide  had  been  found.  The  Licensee 
also  reported  that  cracks  found  in  earUer 
inspections  of  the  top  guide  had  not 
shown  any  measurable  growth.  In 
addition,  during  the  refueling  outage  for 
Cycle  15  of  operation  (15R  refueUng 
outage),  which  began  in  September 
1994,  the  Licensee  assessed  all  the 
cracks  that  had  been  identified  to  ensure 
they  would  not  jeopardize  the  structural 
integrity  or  function  of  the  top  guide. 


It  should  be  noted  that  the  location  of 
the  cracks  that  have  been  detected  in  the 
CK]NGS  top  gtiide  is  different  from  that 
in  the  foreign  reactor  cited  in  the  NIRS 
letter  of  December  13, 1994.  and  the 
subject  of  GE  RICSIL-071.  Moreover, 
both  the  top  guide  and  the  core  plate  at 
OCNGS  are  components  of  a  GE  BWR 
while  the  foreign  plant  is  a  non-GE 
BWR.  Furthermore,  the  OCNGS  core 
plate  is  bolted  in  place,  and  the  top 
guide  is  restrained  vertically  by  hold- 
down  devices  and  horizontally  by 
lateral  supports.  These  configurations 
result  in  a  highly  redundant  structure, 
and  even  if  cracking  similar  to  that 
observed  in  the  foreign  plant  were  to 
occvtr,  it  would  not  adversely  affect  the 
safety  of  the  plant,  and  these 
components  could  still  perform  their 
safety-related  functions. 

The  BWROG  has  addressed  the  issue 
of  cracking  in  the  internal  components 
of  reactor  pressure  vessels  by 
recommending  that  BWR  licensees 
perform  inspections  of  various 
components  pursuant  to  vendor 
recommendations  of  the  General 
Electric  Company.  Among  inspections 
recommended  by  the  BWROG  are 
examination  of  core  spray  spargers,  core 
shrouds,  top  guides,  return  line  nozzles, 
and  in-core  instrumentation,  which  in 
the  case  of  OCNGS  are  the  intermediate 
power  range  monitors.  The  BWROG  has 
also  formed  the  Boiling  Water  Reactor 
Vessels  &  Internals  Project  (BWRVIP), 
chaired  by  five  nuclear  industry  vice 
presidents,  to  develop  a  proactive 
program  to  address  and  mitigate 
cracking  in  reactor  pressure  vessel 
internal  components.  NRC  staff 
correspondence  with  the  BWRVIP,  staff 
evaluation  of  the  BWRVIP  generic 
submittals,  suimmaries  of  meetings  with 
the  BWRVIP,  and  staff  assessments  of 
plant-specific  submittals  in  regard  to 
these  subjects  are  also  available  to  the 
pubUc  for  review  at  the  local  pubUc 
dociunent  room  of  each  BWR  plant. 

The  Licensee  inspected  the  following 
safety-related  components  during  the 
15R  refueling  outage,  which  began  in 
September  1994:  core  spray  sparger  and 
annular  piping,  steam  dryer  and 
separator  assembly,  core  shroud  head 
bolts,  core  support  plate  holddown 
bolts,  guide  rod  and  steam  dryer  support 
brackets,  feedwater  spargera,  top  guide 
assembly,  four  intermediate-power 
range  monitors,  one  low-power  range 
monitor,  core  shroud  brackets,  conical 
support  to  shell  weld,  and  the  core 
shroud.  Cracking  was  observed  on  the 
core  shroud  and  a  steam  dryer  bracket, 
and  required  repairs  to  these 
components  were  made.  Minor  cracking 
was  observed  on  the  core  spray  piping, 
a  tack  weld  on  the  keeper  bolt  of  the 


feedwater  spargers,  and  the  top  guide 
cross  l>eams.  None  of  these  cracks 
would  have  prevented  the  components 
from  performing  their  normal  operating 
and  postulated  accident  functions. 
These  indications  were  dispositioned  as 
is.  The  Licensee  submitted  results  of  its 
core  shroud  inspection  and  its  core 
spray  sparger  inspection  to  the  NRC  in 
separate  letters,  both  dated  November  3, 
1994.  As  a  result  of  a  conference  call  on 
January  19, 1995,  the  Licensee 
submitted  a  summary  of  the  results  of 
its  inspections  of  reactor  vessel  internal 
components  perfonned  during  the  15R 
refueling  outage.  By  a  letter  dated  March 
16, 1995,  in  accordance  with  10  CFR 
§  50.55a(g)  and  ASME  Section  XI.  IWA 
6220,  (1986  Edition  with  no  addenda), 
GPUN  forwarded  the  reports  of  its 
inservice  inspection  activities 
conducted  during  the  15R  refueling 
outage.  In  the  report  GPUN  lists  the 
inspections  performed  and  discusses 
unacceptable  indications  of  certain 
components  and  their  disposition. 
Inservice  inspection  of  reactor  vessel 
internal  components  is  required  by  the 
ASME  Code  and  the  hcensee's  inservice 
inspection  program  for  future  outages 
provides  assurance  that  degradation  of 
components  will  be  detected  and 
appropriate  action  will  be  taken.  The 
docuiments  discussed  above  are 
available  at  the  Commission's  Public 
Docimient  Room,  the  Gelman  Building, 
2120  L  Street  NW.,  Washington,  DC,  and 
at  the  local  pubfic  document  room 
located  at  the  Ocean  County  Library, 
Reference  Department,  101  Washington 
Street,  Toms  River.  NJ  08753. 

The  Licensee's  inspection  of  the 
OCNGS  core  shroud  found  that  one  of 
the  ten  circimiferential  welds  (the  H4 
weld)  had  indications  of  substantial 
cracking.  To  ensure  shroud  integrity 
imder  all  postulated  accidents,  the 
Licensee  elected  to  install  a 
modification,  consisting  of  ten 
stabilizing  tie-rods,  designed  to  ensure 
that  the  core  shroud  would  perform  its 
design  functions  under  normal 
operation  and  postulated  accidents  even 
if  it  were  to  develop  360°  through-wall 
cracks.  The  NRC  staff  reviewed  this 
modification  and  issued  a  safety 
evaluation  on  November  25, 1994, 
which  concluded  that  the  core  shroud 
modification  proposed  by  the  Licensee 
is  acceptable  and,  therefore,  is 
approved.  The  safety  evaluation  is  also 
available  at  the  public  document  rooms 
previously  listed. 

On  the  basis  of  the  NRC  staffs  review 
of  various  plant-specific  and  industry 
programs  implemented  by  the  Licensee, 
the  NRC  staff  concluded  that  the 
Licensee  took  appropriate  actions  to 
address  embrittlement  and  cracking  in, 
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and  thus  to  ensure  the  reUabiUty  of,  the 
OCNGS  reactor  vessel  internal 
components. 

Based  on  the  above,  the  staff  has 
concluded  that  suspension  of  the  Oyster 
Creek  Nuclear  Generating  Station 
operating  ficense  due  to  embrittlement 
and  cracking  of  the  reactor  vessel 
internal  components  is  not  warranted. 
As  stated  previously,  continued 
monitoring  of  reactor  vessel  internals  as 
required  by  the  ASME  Code  and  the 
hcensee's  inservice  inspection  program 
wiU  provide  assurance  that  degradation 
of  components  will  be  detected  and 
appropriate  action  will  be  taken. 

B.  Petitioners  request  that  the  NRC 
suspend  the  OCNGS  operating  license 
until  the  Licensee  provides  an  analysis 
regarding  the  synergistic  effects  of 
through-wall  cracking  of  multiple 
safety-class  components.  The  majority 
of  reactor  internals  are  fabricated  fix}m 
high-toughness  materials  such  as 
stainless  steel  and  were  designed  with 
significant  margins  on  allowable 
stresses.  As  such,  cracking  must  be 
severe  to  adversely  impact  plant  safety. 
It  is  imlikely  that  Ucensee  inspections 
would  not  find  such  severe  degradation. 
In  fact,  identification  and  sizing  of  the 
cracks  in  the  H4  location  on  the  OCNGS 
core  shroud  are  good  examples  of  the 
effectiveness  of  the  inspections.  In 
addition,  NRC  staff  evaltiation  of  the 
results  from  internals  inspections 
performed  to  date  at  OCNGS  resulted  in 
the  conclusion  that  ASME  Code  safety 
muvins  have  been  maintained. 

The  Licensee  has  not  provided  an 
analysis  to  NRC  that  addresses  the 
synergistic  effects  of  cracking  in 
multiple  safety-class  components.  The 
NRC  staff  does  not  consider  the  lack  of 
such  an  analysis  to  be  a  safety  concern 
because  of  the  inspection  requirements 
that  pertain  to  reactor  internals  and  the 
results  of  inspections  performed  to  date. 
See  Section  ni.A,  supra. 

Continued  monitoring  of  reactor 
vessel  internals  as  required  by  the 
ASME  Code  and  the  licensee's  inservice 
inspection  program  will  provide 
information  about  the  structural 
integrity  of  reactor  vessel  Internals  in 
the  long  term.  The  NRC  has  asked  the 
BWR  Vessel  hatemals  Project  (BWRVIP), 
an  industry  group,  to  develop  an 
assessment  to  address  cracking  in  BWR 
reactor  vessel  internals.  A  report  from 
the  BWRVIP  is  expected  on  the  long 
term  effects  of  reactor  vessel  internals 
cracking  in  late  1995.  In  addition,  the 
NRC  has  undertaken  a  longer  term 
evaluation  of  the  effects  of  cracking  in 
multiple  reactor  vessel  internal 
components  that  will  be  approached 
with  appropriate  treatment  of  the  key 
variables  (safety  function,  material 


susceptibiUty,  loading,  environment, 
etc.). 

Based  on  the  above,  the  staff  has 
concluded  that  suspension  of  the  Oyster 
Creek  Nuclear  Generating  Station 
license,  due  to  the  lack  of  an  analysis  of 
the  synergistic  effects  of  through-wall 
cracking  of  safety-class  reactor  internal 
components,  is  not  warranted. 

IV.  Conclusion 

The  Petitioners  requested  that  the 
NRC  suspend  the  operating  license  of 
Oyster  Creek  Nuclear  Generating  Station 
until:  (1)  the  Licensee  inspects,  repairs, 
or  replaces,  all  safety-class  reactor 
internal  components  subject  to 
embrittlement  and  cracking,  and  (2)  the 
Licensee  provides  an  analysis  regarding 
the  synergistic  effects  of  through-wall 
cracking  of  multiple  safety-class 
components.  For  the  reasons  discussed 
above,  I  conclude  that  the  issues  raised 
by  the  Petitioners  are  being  adequately 
addressed  and  that  there  is  no  basis  for 
suspending  the  OCNGS  operating 
license  or  taking  the  other  requested 
action.  Accordingly,  the  Petitioners' 
above-referenced  requests  are  denied. 

A  copy  of  this  Partial  Director's 
Decision  will  be  filed  with  the  Secretary 
of  the  Commission  for  review  as  stated 
in  10  CFR  2.206(c).  This  Decision  will 
become  the  final  action  of  the 
Commission  25  days  after  issuance 
imless  the  Commission,  on  its  own 
motion,  institutes  review  of  the  Decision 
within  that  time. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  August  1995. 

For  the  Nuclear  Regulatory  Commission. 
William  T.  RusseU, 

Director.  Office  of  Nuclear  Reactor 

Regulation. 

[PR  Doc.  95-19766  Filed  8-9-95;  8:45  am] 

WLUNO  CODE  7S90-01-P 

[Docket  Nos.  50-280  and  50-281] 

Virginia  Eiectric  and  Power  Co.; 
Issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  Nos.  203  and  203  to 
Facihty  Operating  License  Nos.  DPR-32 
and  DPR-37  issued  to  Virginia  Electric 
and  Power  Company,  which  revised  the 
License  and  the  Technical 
Specifications  for  operation  of  the  Surry 
Power  Station,  Unit  Nos.  1  and  2  located 
in  Surry  Coimty,  Virginia.  The 
amendments  are  effective  as  of  the  date 
of  issuance. 

The  amendments  modified  the 
Licenses  and  the  Technical 
Specifications  to  increase  the  authorized 


core  power  level  for  Sujry.  Units  1  and 
2,  from  2441  MWt  to  2546  MWt. 

The  application  for  the  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  Ucense  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  pubhshed  in  the  Federal  Register 
on  December  16,  1994  (59  FR  65085). 
No  request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement. 

Based  upon  the  environmental 
assessment,  the  Commission  has 
concluded  that  the  issuance  of  the 
amendment  will  not  have  a  significant 
effect  on  the  quaUty  of  the  hiunan 
environment  (60  FR  32356). 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  August  30. 1994,  and 
supplemented  February  6,  February  13, 
February  27,  March  23,  March  28.  A^l 
13.  April  20.  April  28.  May  5.  and  June 
8, 1995,  (2)  Amendment  Nos.  203  and 
203  to  License  Nos.  DPR-32  and  DPR- 
37,  (3)  the  Conunission's  related  Safety 
Evaluation,  and  (4)  the  Commission's 
Environmental  Assessment.  All  of  these 
items  are  available  for  pubUc  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street  NW..  Washington,  DC,  and  at  the 
local  pubhc  document  room  located  at 
the  Swen  Library,  College  of  Wilham 
and  Mary,  Wilhamsburg,  Virginia 
23185. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  August  1995. 

For  The  Nuclear  Regulatory  Commission. 
Bart  C.  Buckley, 

Senior  Project  Manager,  Project  Directorate 
D-l,  Division  of  Reactor  Projects,  Office  of 
Nuclear  Reactor  Regulation . 
[FR  Doc.  95t19767  Filed  8-9-95;  8:45  am) 
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Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Conunission,  Office  of  Filings  and 
Infonnation  Services,  Washington, 
D.C. 20549 
Extensions:  '^ 

FoiTO  144,  File  No.  270-112 
Regulations  S,  File  No.  270-315 
Notice  is  hereby  given  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.),  that  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  for  ONfB 
approval  extension  of  the  following 
currently  approved  form  and  regulation: 

Form  144  provides  notice  of  a 
proposed  sale  of  securities  pursuant  to 
Rule  144  imder  the  Securities  Act  of 
1933.  It  is  estimated  that  31,136 
respondents  would  incur  62,672  burden 
hours  annually  to  comply  with  Form 
144. 

Regulation  S  contains  rules  governing 
the  offer  and  sale  of  securities  made 
outside  of  the  United  States  without 
registration  under  the  Secimties  Act  of 
1933.  Regulation  S  does  not  directly 
impose  burden  hours  on  filers  (the 
burden  hours  are  reflected  in 
submissions  for  forms  that  refer  to  the 
disclosure  requirements  in  Regulation 
S)  and  therefore  is  assigned  one  burden 
hoiu-  for  administrative  convenience. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
disBcted  to  the  0MB  Clearance  Officer  at 
■  the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Michael  E. 
Bartell,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  D.C.  20549  and  Clearance 
Officer.  Project  Niunbers  3235-0101 
(Form  144)  and  3235-0357  (Regulation 
S),  Office  of  Management  and  Budget, 
Room  3208,  New  Executive  Office 
Building,  Washington.  D.C.  20503. 

Dated:  July  31, 1995. 
Jonathan  G.  Katz, 
Secretary. 

[PR  Doc.  95-19718  Filed  a-9-95;  8:45  ami 
HLLMO  COOe  WIO-OI-M 


PMease  No.  34-36060;  File  No.  SR-NYSE- 
95-27] 

Se4f-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Ruie  Change  by  the  New 
York  Stocl(  Exchange,  Inc.,  Relating  to 
Initial  Listing  Fees 

August  4, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act"),!  notice  is  hereby  given  that  on 
August  3, 1995  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  and  n  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  amend 
the  Exchange's  fee  schedule  for  listed 
companies  by  (i)  limiting  the  initial 
Usting  fee  component  of  the  Original 
Listing  Fee  for  common  shares  to  the 
first  125  milhon  common  shares  issued 
and  (ii)  estabhshing  a  flat  $5,300 
"technical  fee"  for  reserve  stock  splits.^ 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  piupose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  routinely  reviews  its 
pricing  relative  to  listed  and  prospective 
Usted  companies.  This  proposal  is 
intended  to  address  certain  anomaUes 
within  the  Exchange's  ciuxent  pricing 
relating  specifically  to  very  large 
capitalization  companies.  The  proposed 
rule  change  would  limit  the  Initial  Fee 
component  of  the  Original  Listing  Fee 
for  common  shares  to  the  first  125 
million  common  shares  issued.  In 
addition,  the  initial  fee  for  additional 
shares  subsequently  listed  will  be  based 
on  the  fee  bracket  appropriate  to  the 
new  shares  being  listed,  in  relation  to 
the  company's  total  number  of  shares 
issued. 

The  proposal  also  amends  the 
Exchange's  listing  fees  with  respect  to 


reverse  stock  spUts.  The  Exchange 
currently  charges  an  initial  fee  on  all 
shares  issued  in  connection  with  a 
reverse  stock  spUt.  A  listed  company 
effecting  a  reverse  stock  split,  however, 
has  already  paid  an  initial  fee  on  all  its 
outstanding  shares,  and  the  reverse  split 
will  result  in  there  being  fewer  shares 
outstanding.  Thus,  the  Exchange  is 
proposing  to  charge  only  $5,300  for 
reverse  stock  splits,  the  "technical  fee" 
that  it  ctirrently  charges  for  a 
reincorporation  or  a  change  in  corporate 
structure,  such  as  the  formation  of  a 
holding  company. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act' 
in  general  and  furthers  the  objectives  of 
Section  6(b)(4)  *  in  particular  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  the  Exchange's  members  and 
other  persons  using  its  facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

ni.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  E>oes  not  significantly  affect 
the  protection  of  investors  or  the  pubUc 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  the  Exchange  provided  the 
Commission  with  notice  of  its  intent  to 
file  the  proposed  rule  change  at  least 
five  days  prior  to  the  filing  date,  the 
proposed  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  5  and  Rule  19b-4(e)(6) » 
thereunder. 

A  proposed  rule  change  filed  under 
Rule  19b-4(e) '  does  not  become 
operative  prior  to  thirty  days  after  the 
date  of  filing  or  such  shorter  time  as  the 
Commission  may  designate  if  such 
action  is  consistent  with  the  protection 
of  investors  and  the  public  interest.  The 


>  15  U.S.C.  78s(b)(l). 

'NYSE  Listed  Company  Manual  1 902.02. 


» 15  U.S.C.  78f(b). 
*  15  U.S.C.  78ffb)(4). 
» 15  U.S.C.  78s(b)(3)(A). 
•17  CFR  240.19b-4(e)(6). 
'17CFR240.19b-4(e). 
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NYSE  has  requested,  in  order  for  it  to 
reduce  its  Usting  fees  as  quickly  as 
possible,  that  the  Commission  accelerate 
the  implementation  of  the  proposed  rule 
change  so  that  it  may  take  effect  prior 
to  the  thirty  days  specified  imder  Rule 
19b-4(e)(6)(iii).8  jhe  Commission  finds 
that  the  proposed  rule  change  is 
consistent  with  the  protection  of 
investors  and  the  pubUc  interest  and 
therefore  has  determined  to  make  the 
proposed  rule  change  operative  as  of  the 
date  of  this  order. 

At  any  time  within  sixty  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  siunmarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Conunents 


Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  E)C  20549.  Copies  of  such 
filing  also  will  be  available  for 
Inspection  and  copying  at  the  principal 
office  of  the  New  York  Stock  Exchange. 
All  submissions  should  refer  to  File  No. 
SR-NYSE-95-27  and  should  be 
submitted  by  August  31, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  95-19790  Filed  8-9-95;  8:45  am] 
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•17  CFR  240.19b-4(e)(6)(iii). 
•  17  CFR  20O.3O-3(a)(12). 


[File  No.  500-1] 

Order  Directing  Suspension  of  Trading 

August  4, 1995. 

In  the  matter  of  American  Telephone  & 
Data  Inc. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  adequate  current  information 
concerning  the  securities  of  American 
Telephone  &  Data  hic.  ("AT&D"), 
currently  quoted  in  the  NASD's  OTC 
Bulletin  Board,  and  that  questions  have 
been  raised  about  the  adequacy  and 
accuracy  of  pubhcly  disseminated 
information  concerning,  among  other 
things,  the  accuracy  and  adequacy  of 
AT&D's  financial  statements. 

Therefore,  it  is  ordered,  pursuant  to 
Section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the 
securities  of  AT&D,  over-the-counter,  or 
otherwise,  is  suspended  for  the  period 
from  1:45  p.m.  EDT  August  4,  1995 
through  1:45  p.m.  EDT  on  August  18, 
1995. 

By  the  Conunission. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  95-19715  Filed  8-9-95;  8:45  am) 
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[Rel.  No.  IC-21287;  File  No.  812-6590] 

The  Lincoln  National  Life  Insurance 
Company,  et  al. 

August  3, 1995. 

AGENCY:  Secimties  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  ("1940  Act").   

APPLICANTS:  The  Lincoln  National  Life 
Insurance  Company  ("Lincoln  Life"), 
Lincoln  National  Variable  Annuity 
Fund  A  ("Fund  A"),  and  Lincohi 
National  Variable  Annuity  Fimd  B 
("Fund  B",  and  together  with  Fund  A, 
the  "Funds"). 

RELEVANT  1940  ACT  PROVISIONS:  Order 
requested  imder  Section  17(b)  granting 
an  exemption  from  the  provisions  of 
Section  17(a)  of  the  1940  Act. 
SUMMARY  OF  APPLICATION:  AppUcants 
seek  an  order  of  exemption  to  the  extent 
necessary  to  permit  the  merger  of  Fund 
B  into  Fund  A. 

FILING  DATE:  The  appUcation  was  filed 
on  May  5, 1995.  Applicants  have 
represented  that  they  will  file  an 
amendment  to  the  appUcation  during 
the  notice  period  to  include  the 
representations  summarized  herein. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  he 


issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  AppUcants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  August  28, 1995,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requestor's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street 
NW.,  Washington,  DC  20549. 
AppUcants,  Jack  D.  Hunter,  Esq.,  The 
Lincoln  National  Life  Insurance 
Company,  1300  South  Clinton  Street, 
P.O.  Box  1110,  Fort  Wayne,  bidiana 
46801. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  C.  Amorosi,  Attorney,  or  Wendy 
Finck  Friedlander,  Deputy  Chief,  (202) 
942-0670,  Office  of  Insurance  Products 
(Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  siunmary  of  the 
application;  the  complete  appUcation  is 
available  for  a  fee  from  the  PubUc 
Reference  Branch  of  the  Commission. 

Applicants'  Representations 

1.  Lincoln  Life,  a  wholly-owned 
subsidiary  of  Lincoln  National 
Corporation,  is  a  stock  Ufe  insurance 
company  organized  under  the  laws  of 
Indiana.  Lincoln  Life  is  the  sponsoring 
insurance  company,  investment  adviser 
and  principal  underwriter  for  Fund  A 
and  Fund  B. 

2.  Fund  A  was  estabUshed  by  Lincoln 
Life  pursuant  to  Indiema  law  on 
September  16, 1966,  and  is  registered 
with  the  Commission  as  an  open-end, 
management  investment  company. 
Fund  A  was  organized  as  the  investment 
vehicle  for  individual  and  group 
variable  annuity  contracts  for  use  with 
certain  tax-quaUfied  retirement  plans, 
annuity  purchase  plans,  individual 
retirement  annuities  and  government 
plans.  Fund  A's  principal  investment 
objective  is  the  long-term  growth  of 
capital.  A  secondary  investment 
objective  is  the  production  of  current 
income.  Fund  A  seeks  to  accompUsh 
these  objectives  by  investing  in  equity 
securities,  principally  common  stocks. 
Fund  A  is  managed  by  a  three  person 
Board  of  Managers  elected  by  Fund  A 
contract  owners. 

3.  Fund  B  was  estabUshed  by  Lincoln 
Life  pursuant  to  Indiana  law  on 
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December  1, 1966.  and  is  registered  with 
the  Commission  as  an  open-end. 
management  investment  company. 
Fimd  B  was  organized  as  the  investment 
vehicle  for  variable  annuity  contracts  for 
individual  use  and  for  use  with  plans 
and  trusts  on  a  non-tax  qioahfied  basis. 
Fund  B  has  the  same  investment 
objectives  and  poUcies  of  Fimd  A.  and 
is  managed  by  a  three  person  Board  of 
Managers  elected  by  Fund  B  contract 
owners.  The  membership  of  the  Board 
of  Managers  for  Fund  A  and  Fund  B  is 
identical. 

4.  Prior  to  1984.  federal  tax  law 
required  that  capital  gains  of  Fund  B  be 
treated  differently  from  capital  gains  of 
Fund  A  because  the  contracts  for  which 
Fund  B  serves  as  the  investment  vehicle 
were  not  for  use  with  tax-qualified 
plans.  In  1984,  federal  tax  law  was 
amended  to  eliminate  this  difference. 
Because  of  this  change  in  federal  tax 
law.  the  principal  reason  for  the 
separate  existence  and  operation  of 
Fund  A  and  Fund  B  no  longer  applies. 

5.  The  Board  of  Directors  of  Lincoln 
Life  has  determined  that  the  efficiency 
of  the  operations  of  the  Funds  could  be 
improved  by  merging  Fund  B  into  Fund 
A.  Accordingly,  the  respective  Board  of 
Managers  for  Fimd  A  and  Fund  B.  none 
of  whom  are  "interested  persons."  as 
defined  in  Section  2(a)(19)  of  the  1940 
Act,  considered  and  approved<an 
Agreement  and  Plan  of  Reorganization 
(the  "Reorganization  Agreement"). 
Pursxiant  to  the  Reorganization 
Agreement,  the  assets  and  UabiUties  of 
Fund  B  will  be  transferred  to  Fund  A  in 
exchange  for  accimiulation  and  annuity 
units  of  Fund  A  to  be  credited  to 
contract  owners  of  Fund  B.  The 
aggregate  value  of  the  accumulation  and 
annuity  imits  credited  by  Fund  A  would 
correspond  to  the  value  of  the  net  assets 
transferred  by  Fund  B  to  Fund  A. 
Following  the  proposed  reorganization, 
each  Fund  B  contract  owner  will 
possess  a  number  of  Fund  A 
accumulation  or  annuity  units  (both  full 
and  fractional)  that  when  multipUed  by 
the  accumulation  unit  value  of  Fund  A 
units,  would  result  in  an  aggregate 
accumulation  imit  value  equal  to  the 
aggregate  accumulation  unit  value  of  the 
accumulation  and  aimuity  imits  the 
contract  owner  had  in  Fund  B 
immediately  before  the  consummation 
of  the  proposed  reorganization. 

6.  Apphcants  state  that  the  Funds  are 
seeking  contract  owner  approval  of  the 
reorganization.  The  Reorganization 
Agreement  provides  that  the 
consummation  of  the  proposed 
reorganization  is  conditioned  upon 
approval  of  the  contract  owners  of  Fimd 
A  and  Fund  B.  Lincohi  Life  will  pay  all 
of  the  costs  in  connection  with  the 
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proposed  reorganization  including  costs 
of  printing  and  distributing  proxy 
materials,  counting  contract  owner 
instructions,  legal  and  auditing  fees,  and 
expenses  of  holding  the  contract 
owners'  meeting.  AppUcants  state  that 
they  do  not  expect  Uiat  the  proposed 
reorganization  will  entail  any 
liquidation  expenses  because  the  Funds 
have  identical  investment  objectives. 
However,  Lincoln  Life  will  pay  any 
hquidation  expenses  in  the  event  that, 
as  investment  adviser  to  Fund  A.  it 
considers  any  securities  held  by  Fimd  B 
to  be  unsuitable  for  Fund  A.  Applicants 
state  that  the  reorganization  will  have 
no  tax  consequences  for  contract 
ownere. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  1940  Act 
provides  generally  that  it  is  unlavtrful  for 
any  affiUated  person  of  a  registered 
investment  company  acting  as  principal 
knowingly  to  purchase  from  or  to  sell 
any  security  or  other  property  to  such 
registered  investment  company.  Section 
17(b)  of  the  1940  Act  provides  generally 
that  the  Commission  may  grant  an  order 
exempting  a  transaction  otiierwise 
prohibited  by  Section  17(a)  of  the  1940 
Act  if  evidence  establishes  that:  (1)  the 
terms  of  the  proposed  transaction, 
including  the  consideration  to  be  paid 
or  received,  are  reasonable  and  fair  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned;  (2)  the 
proposed  transaction  is  consistent  with 
the  pohcy  of  each  registered  investment 
company  concerned,  as  recited  in  its 
registration  statement  and  reports  filed 
under  the  1940  Act;  and  (3)  the 
proposed  transaction  is  consistent  with 
the  general  purposes  of  the  1940  Act. 

2.  The  proposed  reorganization  may 
be  subject  to  the  provisions  of  Section 
17(a)  of  the  1940  Act  since  it  could  be 
viewed  as  one  investment  company 
(Fund  B)  selling  its  assets  to  another 
investment  company  (Fund  A)  that  is 
affiliated  by  reason  of  having  die  same 
sponsoring  insurance  company, 
investment  adviser  and  principal 
underwriter  (Lincoln  Life)  that  may  be 
deemed  to  be  in  control  of  both 
investment  companies. 

3.  Rule  17a-8  under  the  1940  Act 
exempts  mergers  of  certain  affihated 
investment  companies  from  the 
provisions  of  Section  17(a)  of  the  1940 
Act  under  certain  conditions.  However, 
the  exemption  provided  by  Rule  17a-8 
may  not  be  available  in  this  case  since 
Rule  17a-6  is  limited  to  mergera  of 
registered  investment  companies  that 
are  affiliated  persons  solely  by  reason  of 
having  a  common  investment  adviser, 
common  directors,  and/or  common 
officers.  Fund  A  and  Fund  B  also  may 
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be  affihates  of  each  other  because  they 
have  a  common  sponsoring  insurance 
company  and  common  principal 
underwriter.  AppUcants  maintain, 
however,  that  the  proposed 
reorganization  falls  within  the  spirit  and 
intent  of  Rule  17a-«. 

4.  Applicants  assert  that  the  proposed 
reorganization  is  fair  and  reasonable  to 
the  Fund  B  contract  owners  and  to  Fund 
A  because  the  proposed  reorganization 
will  not  affect  anytfights  to  annuity 
payments,  the  annuity  options  that  are 
offered  under  any  contract  of  either 
Fund,  the  death  benefit  or  the  federal 
income  tax  treatment  during  the 
accumulation  or  payment  periods  of  any 
contract  of  either  Fund.  There  are  no 
material  differences  between  the  voting 
or  other  rights  of  contract  owners  or 
annuitants  of  Fund  B  and  the  rights 
such  contract  owners  or  annuitants  will 
have  as  contract  owners  or  annuitants  of 
Fund  A.  AppUcants  state  that  Fund  A 
wiU  pay  the  same  fees  to  Lincoln  Life 
after  the  proposed  reorganization  as 
Fund  B  currently  pays. 

Applicants  state  that  identical 
methods  and  procedures  are  used  to 
determine  the  value  of  the  assets  and 
accumulation  units  of  each  of  Fund  A 
and  Fund  B,  and.  at  the  time  of  the 
proposed  reorganization,  each  Fund  is 
expected  to  have  a  portfolio  similar  to 
that  of  the  other  Fund.  Thus.  AppUcants 
maintain  that  the  interests  of  Fund  A 
contract  ownera  will  not  be  diluted  by 
the  proposed  reorganization. 

5.  AppUcants  also  maintain  that  the 
proposed  transaction  does  not  involve 
overreaching  on  the  part  of  any  party  to 
the  transaction  because  of  the  similarity 
of  the  Funds'  portfoUos  and  the  use  of 
an  objective  standard  to  value  the 
portfoUo  securities  of  each  of  the  Funds. 
Furthermore,  the  Board  of  Managers  of 
both  Fund  A  and  Fund  B,  none  of  whom 
are  interested  persons  of  Fund  A,  Fund 
B  or  Lincoln  Life,  determined  that  the 
terms  of  the  proposed  reorganization  do 
not  involve  overreaching  on  the  part  of 
any  persons  concerned. 

6.  AppUcants  state  that  the  proposed 
reorganization  is  not  inconsistent  with 
the  investment  policy  of  each  Fund  as 
set  forth  in  the  registration  statements 
and  reports  filed  under  the  1940  Act. 
Both  Funds  have  identical  investment 
objectives  and  the  same  investment 
adviser. 

7.  Applicants  also  state  that  the 
proposed  reorganization  is  necessary  or 
appropriate  in  the  pubUc  interest  and 
consistent  with  the  purposes  fairly 
intended  by  the  poUcy  and  provisions  of 
the  1940  Act.  In  particular.  AppUcants 
maintain  that  the  proposed 
reorganization  vtdll  reduce  operating 
costs  due  primarily  to  economies  of 


scale,  compared  to  the  costs  of 
continuing  the  operation  of  Fund  B 
separately  from  Fund  A.  AppUcants 
assert  that  enhanced  flexibility  in  the 
management  of  Fund  B's  relatively 
small  investment  portfoUo.  and 
enhanced  opportunities  for  portfoUo 
diversification,  may  be  obtained  through 
combining  the  assets  of  Fund  B  with 
those  of  Fund  A. 

Conclusion 

Applicants  submit  that,  for  the 
reasons  and  upon  the  facts  set  forth 
above,  the  requested  exemption  from 
Section  17(a)  of  the  1940  Act  to  permit 
the  proposed  reorganization  meets  the 
standards  in  Section  17(b)  of  the  1940 
Act.  In  this  regard,  AppUcants  assert 
that  the  proposed  reorganization  is  fair 
and  reasonable,  does  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  is  consistent  with  the  poUcy 
of  each  registered  investment  company 
concerned,  as  recited  in  its  registration 
statement  and  reports  filed  under  the 
1940  Act.  and  is  consistent  with  the 
provisions.  poUcies  and  purposes  of  the 
1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Jonathan  G.  Katz, 

Secretary. 

[PR  Doc.  95-19717  Filed  ft-9-95;  8:45  am] 
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TIFF  Investment  Program,  Inc.  and 
Foundation  Advisars  Inc.;  Notice  of 
Application 

Dated:  August  3, 1995. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  appUcation  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  TIFF  hivestment  Program, 
Inc.  ("TIP")  and  Foundation  Advisers 
Inc.  ("FAI"). 

RELEVANT  ACT  SECTIONS:  Ch^er  requested 
under  section  6(c)  for  an  exemption 
from  section  15(a)  and  rule  18f-2. 
SUMMARY  OF  APPLICATION:  TIP  is  a 
registered  investment  company  advised 
by  FAI.  FAI  oversees  the  selection  of 
other  investment  advisera  for  the  TIP 
portfoUos,  monitors  such  investment 
advisers,  and  allocates  assets  among 
them.  The  order  would  permit  an 
investment  adviser  other  than  FAI  to 
serve  as  an  investment  adviser  to  one  or 
more  portfoUos  of  TIP  without  receiving 
prior  shareholders  approval. 


FlUNQ  DATES:  The  appUcation  was  filed 
on  March  18, 1994,  and  amended  on 
July  6. 1994.  October  21. 1994,  and  July 
19, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  appUcants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  Qie  SEC  by  5:30  p.m.  on 
August  29, 1995,  and  should  be 
accompanied  by  proof  of  service  on  the 
appUcants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street  NW.,  Washington.  DC  20549. 
AppUcants.  c/o  AMT  Capital  Services. 
Inc.,  430  Park  Avenue,  17th  Floor,  New 
York,  New  York  10022. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Duffy,  Senior  Attorney,  at  (202) 
942-0565,  or  C.  David  Messman,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  sununary  of  the 
appUcation.  The  complete  appUcation 
may  be  obtained  for  a  fee  bom  the  SEC's 
PubUc  Reference  Branch. 

Applicants'  Representations 

1.  TIP  is  a  registered  open-end 
management  investment  company 
consisting  of  seven  series:  TIFF  U.S. 
Equity  Fund,  TIFF  International  Equity 
Fund.  TIFF  Emerging  Markets  Fund, 
TIFF  Bond  Fund,  TIFF  Short-Term 
Fund.  TIFF  Global  Equity  Fund,  and 
TIFF  Multi-Asset  Fund  (each  a  "Fund," 
and  together,  the  "Funds").  Investment 
in  TIP  is  available  only  to  grantmaking 
foundations  and  other  organizations  that 
qualify  for  exemption  from  federal 
income  taxation  under  Section  501(c)(3) 
of  the  Internal  Revenue  Code  of  1986 
("501(c)(3)  organizations"),  other  than 
educational  endowments. 

2.  FAI  is  registered  as  an  investment 
adviser  under  the  Investment  Advisers 
Act  of  1940.  FAI  serves  as  investment 
adviser  for  the  TIP  Funds.  FAI  is  a  not- 
for-profit  corporation  the  purpose  of 
which  is  to  faciUtate  investment  by 
foundations  and  other  501(c)(3) 
organizations,  other  than  educational 
endowments,  in  securities  and  other 
assets.  The  fee  schedule  t)etween  TIP 
and  FAI  reflects  the  essentially  cost- 


^recovery,  not-for-profit  orientation  of 
the  undertaking. 

3.  Applicants  believe  that  returns  can 
be  enhanced  by  careful  selection  and 
blending  of  styles  of  several  investment 
managers  within  a  single  asset  class. 
Accordingly,  the  Funds  ^re  structured 
as  multi-manager  investment  vehicles 
for  implementation  of  long-term  asset 
aUocation  strategies.  Investment 
advisory  services  for  each  Fund  will  be 
provided  by  two  or  more  outside  money 
managere.  each  of  whom  wlU  have 
different  but  complementary  styles  and 
specific,  targeted  performance 
objectives.  AppUcants  beUeve  that  TIP's 
use  of  multiple  managers  for  each  Fund 
wiU  be  a  principal  reason  that 
foundations  wiU  invest  in  the  TIP 
Funds. 

4.  AppUcants  seek  an  exemption  from 
section  15(a)  and  rule  18f-2  to  p>ermit  an 
investment  adviser  other  than  FAI  (a 
"Money  Manager")  to  serve  as  an 
investment  adviser  to  one  or  more  series 
funds  estabUshed  and  maintained  by 
TIP  under  a  written  contract  that  has  not 
been  approved  by  a  vote  of  the  majority 
of  the  outstanding  voting  securities  of 
the  TIP  series,  including  a  contract  that 
has  terminated  as  a  result  of  its 
"assignment."  Although  shareholders 
will  not  vote  on  Money  Manager 
changes,  appUcants  will  provide 
shareholders  with  an  information 
statement  that  includes  aU  the 
information  that  would  be  included  in 
proxy  statement  within  60  days  of  the 
hiring  of  any  new  Money  Manager  or 
the  implementation  of  any  proposed 
material  change  in  a  Money  Manager 
contract. 

5.  FAI  bears  responsibiUty  for 
identifying,  evaluating,  selecting,  and 
monitoring  Money  Managers, 
formulating  and  refining  objectives  and 
guidelines  appropriate  to  each  Money 
Manager,  and  evaluating  and  negotiating 
advisory  fees.  To  discharge  its  duties, 
FAI  must  recommend  the  replacement 
of  Money  Managers,  and  propose 
changes  in  the  agreement  between  each 
Money  Manager  and  the  TIP  Fund  that 
employs  it. 

6.  TIP  wiU  rely  on  FAI  to  monitor  the 
performance  of  each  Money  Manager 
employed  by  TIP,  as  well  as  other 
attributed  that  could  affect  a  Money 
Manager's  future  performance  {e.g., 
growth  in  assets  imder  management, 
personnel  turnover,  etc.).  AppUcants 
beUeve  that  it  is  in  the  best  interest  of 
TIP'S  shareholders  for  TIP's  directors  to 
be  able  to  respond  promptiy  to  FAI's 
recommendations  by  negotiating 
changes  in  Money  Managers'  contracts 
or,  if  necessary,  by  adding  one  or  more 
new  Money  Managers. 
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Applicants'  Legal  Analysis 

1.  Section  lS(a)  makes  it  unlawful  for 
any  person  to  act  as  investment  adviser 
to  a  registered  investment  company 
except  pursuant  to  a  written  contract 
that  has  been  approved  by  a  majority  of 
the  investment  company's  outstanding 
voting  securities.  Riile  18f-2  provides 
that  each  series  or  class  of  stock  in  a 
series  company  affected  by  a  matter 
must  approve  such  matter  if  the  Act 
requires  shareholder  approval. 

2.  Applicants  beUeve  the  Funds 
would  incur  substantial  imnecessary 
expenses  if  they  were  required  to  obtain 
shareholder  approval  of  Money  Manager 
changes  deemed  necessary  for  the 
effective  functioning  of  TIP'S  multi- 
manager  program.  Fiuther,  the  delay 
associated  with  holding  a  meeting  solely 
for  this  piurpoee  would  hamper  FAI  in 
performing  its  manager  selection  and 
allocation  duties. 

3.  TIP'S  multi-manager  structure  is 
prominently  featured  in  its  Prospectus 
and  Statement  of  Additional 
Information.  Descriptions  of  the  criteria 
used  by  FAI  to  select  Money  Managers 
and  to  establish  appropriate 
compensation  structiues  for  the  Money 
Managers,  as  well  as  descriptions  of 
each  Money  Manager,  are  included  in 
TIP'S  Prospectus  and  Statement  of 
Additional  Information.^ 

4.  Given  TIP's  multi-manager 
structiue,  a  decision  to  hires  new 
Money  Manager  for  the  TIP  Funds  is 
closely  analogous  to  the  decision  by  a 
money  management  firm  to  hire  another 
portfoUo  manager  or  analyst.  Under 
TIP'S  investment  advisory  agreements, 
the  duties  and  responsibiUties  of  a 
Money  Manager  employed  by  TIP  is 
limited  to  the  management  of  a  defined 
portion  of  a  Fimd's  assets  allocated  to 
the  Money  Manager  by  FAI.  No  Money 
Manager  has  responsibility  for  the  on- 
going administration  and  corporate 
maintenance  of  TIP  or  for  the  servicing 
of  its  shareholders,  those  functions 
being  exclusively  the  responsibility  of 
FAI  and  AMT  Capital  Services,  hic, 
which  acts  pursiiant  to  contract  with 
TIP  as  administrator  and  distributor  of 
the  TIP  Funds. 

5.  The  relationship  between  FAI 
acting  on  behalf  of  TIP  on  the  one  hand, 
and  a  Money  Manager  on  the  other,  is 
entirely  at  arm's  length.  The  Money 
Managers  employed  by  TIP  have  not 
sponsored  the  TIP  Fimds.  The  order  will 
be  conditioned  to  ensure  that  there  can 


>  Since  TIP  commencad  operations  in  May  1994, 
it  has  disclosad  in  its  prospectus  that  it  was  seeiung 
an  exemptive  order  from  the  SEC  exempting  it  from 
the  requirement  that  each  agreement  between  TIP 
and  a  Money  Manager  be  approved  by  a  vote  of  a 
majority  of  the  shareholders  of  the  affected  Fund. 


<  be  no  officer  or  director  of  TIP  or  FAI 
who  will  own  (other  than  through  a 
pooled  investment  vehicle)  any  interest 
in  a  Money  Manager  except  for 
ownership  of  less  than  1%  of  the 
outstanding  seouities  of  a  publicly- 
traded  company  that  is  a  Money 
Manager  or  an  entity  that  controls,  is 
controlled  by,  or  is  under  common 
control  with  a  Money  Manager. 

6.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person, 
security,  or  transaction  from  any 
provision  of  the  Act,  if  and  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  the  pubhc  interest  and 
consistent  with  the  protection  of 
investors  and  the  policies  and  purposes 
fairly  intended  by  the  policies  and 
provisions  of  the  Act.  Applicants 
believe  that  the  requested  relief  meets 
this  standard. 

Applicants'  Conditions 

Applicants  agree  that  the  requested 
exemption  will  be  subject  to  the 
following  conditions: 

1.  FAI  will  not  enter  into  a  Money 
Manager  contract  with  any  Money 
Manager  that  is  an  affihated  person  (as 
defined  in  section  2(a)(3)  of  the  Act)  of 
TIP  or  FAI  other  than  by  reason  of 
serving  as  a  Money  Manager  to  one  or 
more  of  the  Funds  :(an  "Affihated 
Money  Manager")  without  such 
agreement,  including  the  compensation 
to  be  paid  thereunder,  being  approved 
by  the  shareholders  of  the  applicable 
Fund. 

2.  At  all  times,  a  majority  of  the 
directors  of  TIP  will  be  persons  each  of 
whom  is  not  an  "interested  person"  of 
TIP  (as  defined  in  section  2(a)(19)  of  the 
Act)  (the  "Independent  Directors"),  and 
the  nomination  of  new  or  additional 
Independent  Directors  will  be  placed 
with  the  discretion  of  the  then  existing 
Independent  Directors. 

3.  when  a  Money  Manager  change  is 
proposed  for  a  Fimd  with  an  Affihated 
Money  Manager,  the  directors  of  TIP, 
including  a  majority  of  the  Independent 
Directors,  will  make  a  separate  finding, 
reflected  in  TIP's  board  minutes,  that 
such  change  is  in  the  best  interests  of 
the  Fund  and  its  shareholders  and  does 
not  involve  a  conflict  of  interest  from 
which  FAI  or  the  Affihated  Money 
Manager  derives  an  inappropriate 
advantage. 

4.  FAI  will  provide  general 
management  and  administrative 
services  to  TIP,  and,  subject  to  review 
and  approval  by  TIP's  directors,  will:  (a) 
set  the  Fimds'  overall  investment 
strategies;  (b)  select  Money  Managers; 
(c)  allocate  and,  when  appropriate, 
reallocate  the  Funds'  assets  among 
Money  Managers;  (d)  monitor  and 


evaluate  the  performance  of  Money 
Managers;  and  (e)  ensure  that  the  Money 
Managers  comply  with  TIP's  investment 
objectives,  pohdes,  and  restrictions. 

5.  New  Funds  of  TIP  created  after  the 
issuance  of  the  order  will  disclose  their 
reUance  on  the  order  in  their 
prospectuses  and  will  have  such 
rehance  approved  by  consent  of  their 
sole  shareholder. 

6.  Within  60  days  of  the  hiring  of  any 
new  Money  Manager  or  the 
implementation  of  any  proposed 
material  change  in  a  Money  Manager 
contract,  FAI  will  fiunish  shareholders 
all  information  about  a  new  Money 
Manager  or  Money  Manager  contract 
that  would  be  included  in  a  proxy 
statement.  Such  information  will 
include  any  change  in  such  disclosure 
caused  by  the  addition  of  a  new  Money 
Manager  or  any  proposed  material 
change  in  the  Fimd's  Money  Manager 
contract.  FAI  will  meet  this  condition 
by  providing  shareholders,  within  60 
days  of  the  hiring  of  the  Money  Manager 
or  the  implementation  of  any  material 
change  to  the  terms  of  a  Money  Manager 
contract,  with  an  information  statement 
meeting  the  requirements  of  Regulation  . 
14C  and  Schedule  14C  imder  the 
Securities  Exchange  Act  of  1934  (the 
"Exchange  Act").  The  information 
statement  also  will  meet  the 
requirements  of  Schedule  14A  under  the 
Exchange  Act. 

7.  No  director  or  officer  of  TIP  or  FAI 
will  own  directly  or  indirectly  (other 
than  through  a  pooled  investment 
vehicle  that  is  not  controlled  by  any 
such  director  or  officer}  any  interest  in 
a  Money  Manager  except  for:  (a) 
ownership  of  interests  in  FAI  or  any 
entity  that  controls,  is  controlled  by,  or 
is  imder  common  control  -with  FAI;  or 
(b)  ownership  of  less  than  1%  of  the 
outstanding  securities  of  any  class  of 
equity  or  debt  of  a  pubUcly-traded 
company  that  is  either  a  Money 
Manager  or  an  entity  that  controls,  is 
controlled  by,  or  is  under  common 
control  with  a  Money  Manager. 

8.  TIP  will  disclose  in  all 
prospectuses  relating  to  any  Fund  the 
existence,  substance,  and  effect  of  any 
order  granted  pursuant  to  the 
apphcation. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Jonathan  G.  Katz, 
Secniary. 

(PR  Doc.  95-19716  Filed  ft-9-95;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

action:  Notice  of  reporting  requirements 
submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  0MB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  pubhc  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
with  30  days  of  this  pubUcation  in  the 
Federal  Register.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (OMB  83- 
1),  supporting  statement,  and  other 
dociunents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer:  Georgia 
Greene,  Small  Business  Administration, 
409  3rd  Street.  S.W.,  5th  Floor, 
Washington,  D.C.  20416,  Telephone: 
(202) 205-6629. 

OMB  Reviewer:  Donald  Arbuckle, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  D.C.  20503. 

Tiiie:  Request  for  CounseUng. 

Form  No.:  SB  A  Form  641. 

Frequency:  On  Occasion. 

Description  of  Respondents: 
Individuals  requesting  coiuiseUng, 
management  counseling  from  SBA. 

Annual  Responses:  450,000. 

Annua7  Burae/i;  59,850. 

Dated:  August  3, 1995. 
Georgia  Greene, 

Chief,  Administrative  Information  Branch. 
[PR  Doc.  95-19704  Filed  8-9-95;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  July  28, 
1995 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-95-341. 


Date  filed :]u\y  25, 1995. 
Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC12  Fares  0477  dated  July 
21, 1995,  US-UK  Add-Ons— Resolution 
0151h. 

Proposed  Effective  Date:  October  1, 
1995. 
Docket  Number:  OST-95-342. 
Dafe/f/ed.July  25,  1995. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 

r-1  COMP  Telex  Mail  Vote  733, 
Specific  Commodity  Rates  from 
India 
r-2  COMP  Reso/C  062  dated  February 
24, 1995,  Resolution  501  only  (All 
other  resolutions  in  this 
memorandum  were  previously  filed 
and  assigned  Docket  50217.) 
r-3  COMP  Reso/C  0624  dated 
February  24, 1995.  Resolution 
002kk  only  (were  previously  filed 
and  assigned  Docket  50217.)  Airline 
Economic  Justification  (A  summary 
is  attached.  Minutes  can  be  found 
in  Docket  50186  in  Memorandum 
COMP  Meet/C  0200.) 
Proposed  Effective  Date:  upon 
government  approval. 
Docket  Number:  OST-95-343. 
Date  filed:  July  25, 1995. 
Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC3  Telex  Mail  Vote  750, 
Indonesia/Malaysia/Thailand-Japan 
fares,  rrl— 041,  r-2— 0631. 

Proposed  Effective  Date:  August  1, 
1995. 
Docket  Number:  OST-95-354. 
Date  filed :]u\y  27,  1995. 
Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TCI  2  Reso/P  1682  dated  July 
25, 1995,  Canada-Europe  Expedited 
Resos,  r-1— 076jj,  r-4 — 054j,  r-7— 071q, 
r-2— 080rr,  r-5— 064j,  r-8 — 073yy,  r-3— 
044j,  r-6 — 073SS. 

Proposed  Effective  Date:  September  1/ 
October  1 /November  1, 1995. 
Paillette  V.  Twine, 

Chief,  Documentary  Services  Division. 
[PR  Doc.  95-19709  Filed  8-9-95;  8:45  am] 

BILUNG  CODE  4910-62-P 


Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended  July 
28.1995 

The  following  AppHcations  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 


Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  appUcation.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-95-357. 

Date  filed:  ]uly  27, 1995. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  24,  1995. 

Description:  Application  of  American 
AirUnes,  Inc.,  pursuant  49  U.S.C. 
Section  41102  and  Subpart  Q  of  the 
Regulations,  apphes  for  renewal  of 
segment  7  of  its  certificate  of  pubhc 
convenience  and  necessity  for  Route 
560  (Miami-Cancun),  as  amended  and 
reissued  by  Order  92-5-20.  May  8, 
1992. 

Paillette  V.  Twine, 

Chief, ■Documentary  Services  Division. 
[PR  Doc.  95-19708  Filed  8-9-95;  8:45  am] 

BN.LINO  COOC  4910-62-P 


Office  Of  the  Secretary 

Fitness  Determination  of  Sierra 
Expressway  LL.C. 

agency:  Department  of  Transportation, 
Secretary. 

ACTION:  Notice  of  Commuter  Air  Carrier 
Fitness  Determination — Order  95-8-11, 
Order  to  Show  Cause. 

summary:  The  Department  of 
Transportation  is  proposing  to  find  that 
Sierra  Expressway  L.L.C.,  is  fit,  willing, 
and  able  to  provide  commuter  air 
service  under  49  U.S.C.  41738. 

RESPONSES:  All  interested  persons 
wrishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determinations  should  file  their 
responses  with  Kathy  Lusby 
Cooperstein,  Air  Carrier  Fitness 
Division,  X-56,  Room  6401,  Department 
of  Tiansportation,  400  Seventh  Street, 
S.W.,  Washington,  D.C.  20590,  and 
serve  them  on  ail  persons  listed  in 
Attachment  A  to  the  order.  Responses 
sliull  be  filed  no  later  than  August  11, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Lusby  Cooperstein,  Air  Carrier 
Fitness  Division  (X-56,  Room  6401). 
Department  of  Transportation,  400 
Seventh  Street.  S.W..  Washington,  D.C. 
20590.  (202)  366-2337. 
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Dated:  August  4, 1995. 

Mark  L  Gerchick, 

Acting  Assistant  Secretary  for  Aviation  and 
Internationa]  Affairs. 

(FR  Doc.  95-19769  Filed  8-9-95:  8:45  am) 
BtLLMO  CODE  wio-aa-p 


Federal  Highway  Administration 
[FHWA  Docket  No.  95-23] 

Uniform  Relocation  Act,  Certification 
Pilot  Program  in  Florida 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  and  request  for 
comments. 

summary:  The  Florida  Department  of 
Transportation  (FDOT)  proposes  to 
comply  with  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Pohcies  Act  (Uniform  Act) 
on  Federal-aid  highway  projects  in  two 
of  its  districts  through  use  of  a 
certification  procedure  permitted  by  the 
Uniform  Act.  The  FDOT  would  comply 
with  the  Uniform  Act  by  conducting  its 
right-of-way  program  in  accordance 
with  State  laws  determined  by  the 
FHWA.  the  Federal  lead  agency  for  the 
Uniform  Act,  to  have  the  same  purpose 
and  effect  as  the  Unifonn  Act. 
Comments  are  requested  on  the  FDOT's 
proposed  certification  and  on  the 
determination  sought  from  the  FHWA 
concerning  the  purpose  and  effect  of  the 
State  laws  relied  on  by  the  FDOT. 
DATES:  Comments  are  requested  by 
September  11, 1995. 
ADDRESSES:  Sutonit  written,  signed 
comments  to  FHWA  Docket  No.  95-23 
Federal  Highway  Administration.  Room 
4232,  HCC-10,  Office  of  Chief  Counsel, 
400  Seventh  Su^et,  SW.,  Washington. 
DC  20590.  All  comments  received  will 
be  available  for  examination  at  the 
above  address  between  8:30  a.m.  and 
3:30  p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  hoUdays.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
envelope/postcard. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marshall  Schy,  Chief,  PoUcy 
Development  Branch,  Office  of  Right-of- 
Way,  HRW-11.  (202)  36b-2035;  or  Reid 
Alsop,  Office  of  Chief  Counsel,  HCC-31, 
(202)  366-1371.  Federal  Highway 
Aamimstration,  400  Seventh  Street, 
SW.,  Washington,  D.C.  20590.  Office 
hours  are  from  7:45  a.m.  lo  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPtEMENTARY  INFORMATION:  The 
Uniform  Act  (42  U.S.C.  4601-4655) 
provides  relocation  twnefits  lo  persons 


forced  to  move  by  Federal  or  federally- 
assisted  programs  or  projects.  It  also 
establishes  pohcies  relating  to  the 
acquisition  of  real  property  for  such 
programs  or  projects.  The  FHWA  has 
t)een  designated  the  Federal 
Government's  lead  agency  for 
implementing  the  Uniform  Act. 

Sections  210  and  305  of  the  Uniform 
Act  (42  U.S.C.  4630  and  4655)  require 
State  agencies  that  receive  Federal 
financial  assistance  for  programs  or 
projects  that  will  result  in  the 
acquisition  of  real  property  or  the 
displacement  of  persons  to  provide 
"assurances"  that  they  will  comply  with 
the  Act's  provisions.  Section  103  of  the 
Uniform  Act  (42  U.S.C.  4604)  provides 
that,  in  Ueu  of  those  assiuances,  a  State 
agency  may  comply  by  certifying  (and 
receiving  the  FHWA's  determination) 
that  it  will  be  operating  under  State- 
laws  that  "will  accomplish  the  purpose 
and  effect"  of  the  Uniform  Act. 

The  FDOT  has  applied  for  the 
estabhshment  of  a  certification  pilot 
program  that  would  cover  Uniform  Act 
comphance  on  Federal-aid  highway 
projects  for  a  period  of  two  years.  "The 
pilot  program  would  be  limited  to  the 
FDOT's  Districts  2  and  4.  District  2 
includes  the  area  encompassed  by  the 
coimties  of  Alachua,  Baker,  Bradford, 
Clay,  Coliunbia,  Dixie,  Duvall,  Gilchrist, 
Hamilton,  Lafayette.  Levy,  Madison, 
Nassau.  Putnam,  St.  Johns.  Suwmmee, 
Taylor,  and  Union.  District  4  includes 
the  area  encompassed  by  the  counties  of 
Broward,  Indian  River,  Martin,  Palm 
Beach,  and  St.  Lucie. 

In  its  certification  appfication  the 
FDOT  rehes  on  the  authority  in  sections 
120.543  and  339.05  of  the  Florida 
statutes,  and  on  the  existing  FTXDT  right- 
of-way  procedures.  The  two  statutory 
provisions  grant  the  FDOT  broad 
authority  to  comply  with  Federal 
(Uniform  Act)  requirements.  The  FDOT 
right-of-way  procedures  govern  the 
FDOT's  compUance  with  the  provisions 
of  the  Uniform  Act.  Accordingly,  if  the 
certification  pilot  program  is  approved, 
it  is  anticipated  that  the  level  of  benefits 
and  assistance  provided  to  property 
owners  and  displaced  persons  will 
remain  virtually  unchanged  since  the 
FDOT  will  continue  to  operate  under 
the  same  State  laws  and  procedures  that 
ourently  govern  its  compUance  with 
the  Uniform  Act.  The  primary  changes 
are  expected  to  be  the  eUmination  of 
FHWA  approvals  or  oversight  of 
Uniform  Act  implementation  in  the  two 
FDOT  districts  and  the  simplified 
administration  associated  with  the  State 
operating  under  its  own  procediues. 

If  the  certification  pilot  program  is 
approved,  the  FHWA,  under  section 
103(c)  of  the  Uniform  Act,  could  still 


withhold  project  approvals  or  rescind 
acceptance  of  the  FDOT's  certification  if 
the  FDOT  failed  to  comply  with  the 
certification  or  with  the  State  law  upon 
which  the  certification  was  based. 

In  accordance  with  section  103(b)(3) 
of  the  Uniform  Act,  the  FHWA  is 
providing  an  opportunity  for  public 
review  and  comment  before  making  a 
determination  concerning  the  "purpose 
and  effect"  of  such  State  laws. 
Following  the  expiration  of  the 
comment  period  the  FHWA  will  make  a 
determination  concerning  the  purpose 
and  effect  of  the  applicable  State  laws, 
and  will  either  approve  or  disapprove  . 
the  FDOT  certification  request. 

AuUiority:  42  U.S.C.  4604. 

Issued  on:  August  3, 1995. 
Rodney  E.  Slater, 
Federal  Highway  Administrator 
(FR  Doc.  95-19816  Filed  8-9-95;  8:45  ami 
BILUNO  COOE  4»10-22-P 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  »5^1;  Notioe  1] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1 992 
Volvo  740  GL  and  940  QL  Sedan  and 
Wagon  Passenger  Cars  Are  Eligible  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1992 
Volvo  740  GL  and  940  GL  Sedan  and 
Wagon  passenger  care  .are  eUgible  for 
importation. 

SUMMARY:  This  notice  annoimces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  1992  Volvo  740  GL 
and  940  GL  sedans  and  wagons  that 
were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
ehgible  for  importation  into  the  United 
States  because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  vtrith  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  September  11. 1995. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  niunber, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St, 


SW,  Washington,  DC  20590.  [Docket 
hoiu«  are  bom  9:30  am  to  4  pm] 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  CompUance,  NHTSA  (202-366- 
5306). 

SUPPt.EMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  appUcable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibiUty  decisions  may 
be  submitted  by  either  manufactxu«rs  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
pubUshes  notice  in  the  Federal  Re^ster 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportimity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

J.K.  Motore  of  Kingsville,  Maryland 
("J.K.")  (Registered  hnporter  90-006) 
has  petitioned  NHTSA  to  decide 
whether  1992  Volvo  740  GL  and  940  GL 
sedans  and  wagons  are  eUgible  for 
importation  into  the  United  States.  The 
vehicles  which  J.K.  beheves  are 
substantially  similar  are  1992  Volvo  740 
GL  and  940  GL  sedans  and  wagons  that 
were  manufactured  for  importation  into, 
and  sale  in,  the  United  States  and 
certified  by  their  manufacturer  as 
conforming  to  all  appUcable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefuUy 
compared  non-U.S.  certified  1992  Volvo 
740  GL  and  940  GL  sedans  and  wagons 
to  their  U.S.  certified  counterparts,  and 
foimd  the  vehicles  to  be  substantiaUy 
similar  with  respect  to  compliance  with 
most  Federal  motor  vehicle  safety 
standards. 


J.K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  1992  Volvo  740  GL 
and  940  GL  sedans  and  wagons,  as 
originally  manufactured,  conforms  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  their 
U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1992  Volvo  740  GL 
and  940  GL  sedans  and  wagons  are 
identical  to  their  U.S.  certified 
coimterparts  with  respect  to  compUance 
with  Standards  Nos.  102  Transmission 
Shift  Level  Sequence  *  *  *,  103 
Defrosting  and  Befogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  105  Hydraulic  Brake  Systems, 
106  Brake  Hoses,  107  Reflecting 
Surfaces,  109  New  Pneumatic  Tires.  113 
Hood  Latch  Systems,  116  Brake  Fluid, 
124  Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems.  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  211  Wheel  Nuts.  Wheel 
Discs  and  Hubcaps,  212  Windshield 
Retention,  214  Side  Impact  Protection, 
216  Roof  Crush  Resistance,  219 
Windshield  Zone  Intrusion,  301  Fuel 
System  Integrity,  and  302  Flammability 
of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
non-U.S.  certified  1992  Volvo  740  GL 
and  940  GL  sedans  and  wagons  comply 
with  the  Bumper  Standard  foimd  in  49 
CFR  Part  581. 

Petitioner  also  contends  that  these 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  vtrith  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  recalibration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
InstaUation  of  U.S.-model  headlamps 
and  front  sidemarkers;  (b)  installation  of 
U.S.-model  taiUamp  lenses  which 
incorporate  rear  sidemarkers;  (c) 
installation  of  a  high  mounted  stop 
lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview Mirror: 
replacement  of  the  passenger  side 


rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer 
microswitch  and  a  warning  buzzer  in 
the  steering  lock  assembly. 

Standard  No.  115  Vehicle 
Identification  Number:  installation  of  a 
VIN  plate  that  can  he  read  from  outside 
the  left  windshield  piUar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power  Window 
Systems:  installation  of  a  relay  in  the 
power  window  system  so  that  the 
window  transport  is  inoperative  when 
the  igiution  is  switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  installation  of  a  seat  belt 
warning  buzzer;  (b)  installation  of  knee 
bolsters  to  augment  the  vehicles'  air  bag 
based  passive  restraint  system,  which 
otherwise  conforms  to  the  standard.  The 
petitioner  states  that  in  addition  to  a 
driver's  side  air  bag,  the  vehicles  are 
equipped  with  side  impact  protection 
systems,  with  manual  lap  and  shoulder 
belts  in  the  front  and  rear  outboard 
seating  positions,  and  with  a  manual  lap 
belt  in  the  center  seating  positions. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration.  Room 
5109,  400  Seventh  Street,  SW., 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comm^ents  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
wrill  be  pubUshed  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  August  4, 1995. 
Marilynne  lacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
IFR  Doc.  95-19711  Filed  8-9-95:  8:45  ami 
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[Dodwt  No.  95-62;  Notlc*  1] 

Notic*  Of  Receipt  of  Petition  for 
Decision  That  Nonconfonning  1993 
BMW  5251  Passenger  Cars  Are  Eiigible 
for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconfonning  1993  BMW 
525i  passenger  cars  are  eUgible  for 
importation. 

SUMMARY:  This  notice  annoimces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1993  BMW  525i 
that  was  not  originally  manufactured  to 
comply  with  all  appUcable  Federal 
motor  vehicle  safety  standards  is 
eUgible  for  importation  into  the  United 
States  because  (1)  it  is  substantially 
similar  to  a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufactxuer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  September  11, 1995. 
ADDRESSES:  Comments  should  refer  to 
the  docket  niunber  and  notice  niunber, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW,  Washington,  DC  20590.  (Docket 
hours  are  from  9:30  am  to  4  pm] 
FOR  FURTHER  INFORMATION  CONTACT: 
George  EntwisUe,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPt^MENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  apphcable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
apphcable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  ehgibihty  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 


NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
pubUshes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eUgible 
for  importation.  The  agency  then 
pubhshes  this  decision  in  the  Federal 
Register. 

Northern  Cahfomia  Diagnostic 
Laboratories,  Inc.  of  Napa,  Cahfomia 
("N.C.D.L.")  (Registered  Importer  92- 
011)  has  petitioned  NHTSA  to  decide 
whether  1993  BMW  525i  passenger  cars 
are  ehgible  for  importation  into  \he 
United  States.  The  vehicle  which 
N.C.D.L.  beheves  is  substantially  similar, 
is  the  1993  BMW  525i  that  was 
manufactiued  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  its  manu&cturer,  Bayerische  Motoren 
Werke  A.G.,  as  conforming  to  all 
apphcable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  certified  1993 
BMW  525i  to  its  U.S.  certified 
coimterpart,  and  found  the  two  vehicles 
to  be  substantially  similar  with  respect 
to  comphance  with  most  Federal  motor 
vehicle  safety  standards. 

N.C.D.L.  submitted  information  with 
its  petition  intended  to  demonstrate  that 
the  non-U.S.  certified  1993  BMW  525i, 
as  originally  manufactured,  conforms  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  its  U.S. 
certified  counterpart,  or  is  capable  of 
being  readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certffied  1993  BMW  525i  is 
identical  to  its  U.S.  certified  coimterpart 
with  respect  to  compliance  vyith 
Standards  Nos.  102  Transmission  Shift 
Lever  Sequence . . ..  103  Defrosting  and 
Befogging  Systems.  104  Windshield 
Wiping  and  Washing  Systems.  105 
Hydraulic  Brake  Systems.  106  Brake 
Hoses,  107  Reflecting  Surfaces.  109  New 
Pneumatic  Tires.  113  Hood  Latch 
Systems,  116  Brake  Fluid.  118  Power 
Window  Systems.  124  Accelerator 
Control  Systems,  201  Occupant 
Protection  in  Interior  Impact.  202  Head 
Restraints.  204  Steering  Control 
Rearward  Displacement,  205  Glazing 
Materials.  206  Door  Locks  and  Door 
Retention  Components.  207  Seating 
Systems.  208  Occupant  Crash 
Protection.  209  Seat  Belt  Assemblies. 
210  Seat  Belt  Assembly  Anchorages.  211 
Wheel  Nuts,  Wheel  Discs  and  Hubcaps. 
212  Windshield  Retention,  214  Side 
Impact  Protection.  216  Roof  Crush 


Resistance,  219  Windshield  Zone 
Intrusion,  301  Fuel  System  Integrity,  and 
302  Flammability  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
the  non-U.S.  certified  1993  BMW  525i 
comphes  with  the  Bumper  Standard 
found  in  49  CFR  Part  581. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  recahbration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment,  (a) 
installation  of  U.S.-model  headlamp 
assembhes  which  incorporate  sealed 
beam  headlamps;  (b)  installation  of 
U.S.-model  front  and  rear  sidemarker/ 
reflector  assembhes;  (c)  installation  of 
U.S.-model  taiUamp  assembhes;  (d) 
installation  of  a  hi^  mounted  stop 
lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirror. 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer 
microswitch  and  a  warning  buzzer  in 
the  steering  lock  assembly. 

Standard  No.  115  Vehicle 
Identification  Number,  installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  niunber  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street.  SW., 
Washington,  DC  20590.  h  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  pubhshed  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 
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Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8:  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  August  4, 1995. 
Marilynne  Jacobs, 

DinctoT,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  95-19712  Filed  8-4-95;  8:45  am] 

BILLING  CODE  4910-Sa 


Research  and  Special  Programs 
Administration 

International  Standards  on  the 
Transport  of  Radioactive  Materials; 
Public  Meeting 

AGENCY:  Research  and  Special  Programs 

Administration  (RSPA)  IDepartment  of 

Transportation. 

ACTION:  Notice  of  pubhc  meeting. 

SUMMARY:  This  notice  is  to  advise 
interested  persons  that  RSPA  will 
'  conduct  a  public  meeting  to  discuss 
issues  to  be  considered  at  the 
International  Atomic  Energy  Agency 
(IAEA)  Technical  Committee  Meeting 
(TCM)  on  the  safe  transport  of 
radioactive  material  to  be  held 
September  25-29, 1995  in  Vienna, 
Austria. 

DATES:  September  19, 1995  at  9:30  a.m. 
ADDRESSES:  Room  4200,  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Boyle,  Chief,  Radioactive 
Materials  Branch,  Office  of  Hazardous 
Materials  Technology,  Department  of 
Transportation,  Washington,  DC  20590; 
(202)  366-4545. 

SUPPLEMENTARY  INFORMATION:  This  TCM 
is  the  fourth  and  final  meeting  of  the 
committee  responsible  for  producing  the 
1996  edition  of  the  IAEA's  Regulations 
for  the  Safe  Transport  of  Radioactive 
Material,  Safety  Series  No.  6,  and  will 
serve  as  the  final  opportunity  for  the 
IAEA  Member  States  to  propose  and 
discuss  additions  and  deletions  to  the 
1996  edition  of  the  transportation 
regulations.  A  draft  of  the  1996  edition 
of  the  IAEA  regulations  was  made 
available  by  RSPA  for  review  and 
comment  on  April  11, 1995.  Although 
any  aspect  of  the  revised  regulations 
may  be  discussed,  the  primary  task  of 
this  committee  is  to  consider  issues 
raised  by  industry  and  the  public  during 
the  comment  period  and  the  proposals 
for  amendment  made  by  the  two  TCMs 
and  two  consultant  services  meetings 
which  have  been  held  since  the 
committee  last  met  in  October  of  1994. 

The  major  issues  on  the  agenda  are: 
1.  The  recommendations  made  the  TCM  on 
the  development  of  transport  regulations  for 


radioactive  material,  TCM-946.  Specifically, 
TCM-946  discussed  issues  relating  to  the 
development  of  radionuclide  specific 
exemption  quantities  for  radioactive 
materials  in  transport  and  the  air  transport  of 
radioactive  material  in  large  quantities  or 
With  high  activity. 

2.  The  recommendations  made  by  the  TCM 
on  improving  individual  Member  State 
compliance  with  existing  transport 
regulations.  TCM-911.  Specifically.  TCM- 
911  discussed  the  issues  relating  to  the 
quality  assurance  and  quality  compliance 

'  aspects  of  the  regulations  (Chapter  8). 

3.  The  recommendations  made  by  the 
consultant  service  meeting  on  the  proper 
packaging  and  transport  of  uraniuin 
hexafluoride,  CT-2430.  Specifically,  CT- 
2430  discussed  proper  performance  criteria 
for  paclcages  containing  uranium 
hexafluoride,  proper  handling  and 
transportation  requirements  for  uranium 
hexafluoride,  and  changes  that  needed  to  be 
made  to  the  IAEA  transportation  regulations 
regarding  uranium  hexafluoride. 

4.  The  recommendations  made  by  the 
consultant  service  meeting  on  criticality 
safety  during  transport,  CT-2452. 
Specifically,  CT-2452  discussed  proper 
criticality  analysis  techniques,  regulatory 
exemptions  for  small  quantities  of  fissile 
materials,  and  changes  that  needed  to  be 
made  to  the  IAEA  transportation  regulations 
regarding  criticality  safety. 

The  public  is  invited  to  attend 
without  prior  notification. 
DOCUMENTS:  Copies  of  dociunents 
relating  to  the  issues  to  be  covered  at  the 
TCM  are  on  file  in  RSPA's  Dockets  unit 
(Nassif  Building,  Room  8421)  and  may 
be  viewed  Monday — Friday  fit)m  8:00 
a.m.  to  4:30  p.m.  Documents  may  also 
be  ordered  by  contacting  RSPA's 
Dockets  Unit  at  (202)  366-4453. 

Issued  in  Washington,  DC,  on  August  4, 
1995. 
Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

(FR  Doc.  95-19713  Filed  8-9-95;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Foreign  Assets  Control 

Implementation  of  Executive  Order  No. 
12959  With  Respect  to  Iran 

AGENCY:  Office  of  Foreign  Assets 
Control,  Treasury. 

ACTION:  Notice;  publication  of  general 
hcenses  and  general  notices. 

SUMMARY:  The  Office  of  Foreign  Assets 
Control  is  publishing  its  interim  general 
licenses  and  general  notices  issued 
through  July  21, 1995,  to  implement 
recently  imposed  economic  sanctions 
on  Iran. 


FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  issuance  of  licenses, 
Licensing  Division  (tel.:  202/622-2480); 
regarding  banking  and  compliance 
questions.  Compliance  Programs 
Division  (tel.:  202/622-2490);  or, 
regarding  legal  questions.  Chief 
Counsel's  Office  (tel.:  202/622-2410); 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 
Washington,  D.C.  20220. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem  dial  202/ 
512-1387  and  type  "/GO  FAC"  or  call 
202/512-1530  for  disks  or  paper  copies. 
This  file  is  available  for  downloading  in 
WordPerfect  5.1,  ASCII,  and  Postscript 
formats.  The  dociunent  is  also 
accessible  for  downloading  in  ASCII 
format  without  charge  from  Treasury's 
Electronic  Library  ("TEL")  in  the 
"Business,  Trade  and  Labor  Mall"  of  the 
FedWorld  bulletin  board.  By  modem 
dial  703/321-3339,  and  select  self- 
expanding  file  "TllFR00.EXE"  in  TEL. 
For  Internet  access,  use  one  of  the 
following  protocols:  Telnet  = 
fedworld.gov  (192.239.93.3);  World 
Wide  Web  (Home  Page)  =  http:// 
www.fedworld.gov;  FTP  = 
ftp.fedworid.gov  (192.239.92.205). 

Background 

In  Executive  Order  No.  12613  of 
October  29, 1987  (3  CFR,  1987  Comp., 
p.  256,  52  FR  41940),  President  Reagan 
imposed  import  sanctions  against  Iran, 
invoking  the  authority,  inter  alia,  of  the 
International  Security  and  Development 
Cooperation  Act  of  1985,  22  U.S.C. 
2349aa-9  ("ISDCA").  In  Executive 
Order  12957  of  March  15, 1995  (60  FR 
14615,  March  17, 1995),  President 
Clinton  declared  a  national  emergency 
with  respect  to  the  actions  and  policies 
of  the  Government  of  Iran,  invoking  the 
authority,  inter  alia,  of  the  International 
Emergency  Economic  Powers  Act,  50 
U.S.C.  1701-06  ("lEEPA").  The 
President  substantially  supplemented 
and  amended  the  sanctions  in  those 
orders  in  Executive  Order  12959  of  May 
6, 1995  (60  FR  24757,  May  9, 1995), 
invoking  the  authority,  inter  alia,  of 
lEEPA  and  ISDCA.  In  the  Executive 
orders,  the  President  imposed  specified 
sanctions  against  Iran,  and  authorized 
the  Secretary  of  the  Treasury,  in 
consultation  with  the  Secretary  of  State, 
to  take  such  actions,  including  the 
promulgation  of  rules  and  regulations, 
as  might  be  necessary  to  carry  out  the 
purposes  of  those  orders. 
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The  Office  of  Foreign  Assets  Control 
is  publishing  its  interim  general  licenses 
and  general  notices  issued  through  July 
21, 199S,  to  provide  gmdance  to  the 
pubhc  on  its  interpretation  of  Executive 
Order  12959.  Whenever  possible,  it  is 
the  practice  of  the  Office  of  Foreign 
Assets  Control  to  receive  written 
submissions  or  hold  informal 
consultations  with  interested  parties 
before  the  issuance  of  any  rule  or  otber 
public  document.  Any  interested  person 
may  write  the  Director  of  the  Office  of 
Foreign  Assets  Control  at  the  above 
address  to  make  comments  or 
suggestions  with  respect  to  the  general 
licenses  and  general  notices  printed 
below. 

GENERAL  LICENSE  NO.  1 

30-Oay  Delayed  Effective  Date  for  Pre- 
May  7, 1995  Trade  Contracts  Involving 


(a)  All  transactions  necessary  to 
complete  performance  of  a  trade 
contract  entered  into  prior  to  May  7, 
1995,  and  involving  Iran  (a  "pre- 
existing trade  contract"),  including  the 
exportation  of  goods,  services  (including 
financial  services),  or  technology  from 
the  United  States  that  were  authorized 
pursuant  to  Federal  regulations  in  force 
immediately  prior  to  May  7. 1995,  or 
performance  imder  a  contract  for 
transactions  in  Iranian-origin  or  Iranian 
government-owned  or  controlled  goods 
or  services  not  involving  importation 
into  the  United  States,  are  authorized 
without  specific  licensing  by  the  Office 
of  Foreign  Assets  Control  ("OFAC")  if 
the  conditions  in  subsection  (a)(1)  or 
subsection  ta)(2)  are  met: 

(1)  If  the  pre-existing  trade  contract  is 
for  exportation  of  goods  or  technology 
from  the  United  States  that  were 
authorized  puirsuant  to  Federal 
regulations  in  force  immediately  prior  to 
May  7, 1995.  the  goods  or  technology 
must  be  exported  from  the  United  States 
prior  to  12:01  a.m.  EDT,  June  6, 1995. 
and  all  other  activity  by  U.S.  persons 
that  is  necessary  and  incidental  to  the 
performance  of  the  pre-existing  trade 
contract  (other  than  payment  under  a 
financing  contract)  must  be  completed 
prior  to  12:01  a.m.  EDT.  August  6, 1995; 
or 

(2)  If  the  pre-existing  trade  contract  is 
for 

(i)  The  provision  of  services 
benefitting  a  person  in  Iran,  the 
Government  of  Iran,  or  an  entity  owned 
or  controlled  by  the  Government  of  Iran, 
or 

(ii)  The  reexportation  of  goods  or 
technology  to  Iran,  the  Government  of 
Iran,  or  an  entity  owned  or  controlled  by 


the  Government  of  Iran  that  were 
authorized  pursuant  to  Federal 
regulations  in  force  immediately  prior  to 
May  7, 1995,  or 

(lii)  Transactions  relating  to  goods  or 
services  of  Iranian  origin  or  owned  or 
controlled  by  the  Government  of  Iran 
other  than  transactions  relating  to 
importation  into  the  United  States  of 
such  goods  or  services, 
all  obligations  imder  the  pre-existing 
trade  contract  must  be  fully  completed 
prior  to  12:01  a.m.  EDT,  June  6. 1995. 

(b)  In  order  to  complete  performance 
of  a  pre-existing  trade  contract,  and 
consistent  with  section  8(a)  of  Executive 
Order  12959,  the  arrangement  or 
renegotiation  of  contracts  for 
transactions  necessary  and  incidental  to 
performance  of  the  pre-existing  trade 
contract  is  authorized.  Such  incidental 
transactions  may  include,  for  example, 
financing,  shipping  and  insurance 
arrangements.  Amendments  to  pre- 
existing trade  contracts  for  the  purpose 
of  accelerating  a  previously-specified 
delivery  schedule  under  a  contract  for  a 
fixed  quantity  or  value  of  goods, 
technology  or  services,  or  curtailing  or 
cancelling  required  performance,  are 
authorized  without  specific  licensing. 
Any  other  alteration  of  the  trade 
contract  must  be  specifically  Ucensed  by 
OFAC. 

(c)  The  existence  of  a  contract  will  be 
determined  with  reference  to  the 
principles  contained  in  Article  2  of  the 
Uniform  Commercial  Code. 

(d)  No  U.S.  person  may  change  its 
poUcies  or  operating  procedures  in 
order  to  enable  a  foreign  entity  owned 
or  controlled  by  U.S.  persons  to  enter 
into  a  transaction  that  could  not  be 
entered  into  directly  by  a  U.S.  person 
located  in  the  United  States  pursuant  to 
Executive  Order  12959. 

Issued:  May  19. 1995 
R.  Richard  Newcomb, 
Director.  Office  of  Foreign  Assets  Control. 

GENERAL  LICENSE  NO.  2 

Payment  and  U.S.  Dollar  Clearing 
Transactions  Involving  Iran     .^: 

[Note:  The  following  general  license  is 
issued  pursuant  to  the  authority  delegated  to 
the  Secretary  of  the  Treasxuy  in  Executive 
Order  12959  of  May  6. 1995,  60  PR  24757 
(May  9, 1995— the  "Order").  Section  1(b)  of 
the  Order  prohibits  the  exportation  of 
services  (including  financial  services)  to  Iran. 
This  general  license  provides  guidance  to 
U.S.  banking  institutions  for  the  transflBr  of 
funds  not  involving  accounts  of  persons 
located  in  Iran,  the  Govenunent  of  Iran,  or 
entities  owned  or  controlled  by  the 
Government  of  Iran  maintained  on  the  books 
of  a  U.S.  banking  institution  ("Iranian 
Accounts").  Iranian  Accounts  must  be 
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operated  in  accordance  with  General  License 
No.  3,  issued  contemporaneously  with  this 
license. 

Transfer  instructions  directing  the 
movement  of  funds  or  the  performance  of 
other  banking  services  that  would  directly  or 
indirectly  benefit  persons  in  Iran  or  the 
Government  of  Iran  are  requests  for  the 
exportation  of  services.  Such  services  may 
not  be  performed  by  a  U.S.  banking 
institution,  and  thus  the  transfer  instructions 
must  be  rejected,  unless  the  transfer  is 
authorized  by  the  general  license  below  or  by 
a  specific  or  another  general  license  issued 
by  the  Office  of  Foreign  Assets  Control 
("OFAC").  Pursuant  to  section  8(a)(i)  of  the 
Order,  contracts  for  the  provision  of  financial 
services  in  force  on  May  6, 1995  (including 
the  account  contracts  for  Iranian  Accounts) 
may  continue  to  be  i>erformed  through  12:01 
a.m.  EDT.  June  6. 1995.] 

(a)  United  States  banking  institutions 
("U.S.  banking  institutions")  are 
authorized  to  process  transfers  of  funds 
to  or  from  Iran,  or  for  the  direct  or 
indirect  benefit  of  persons  in  Iran,  the 
Government  of  Iran,  or  entities  owned 
or  controlled  by  the  Govenunent  of  Iran, 
if  the  transfer  is  covered  in  full  by  any 
of  the  following  conditions  and  does  not 
involve  debiting  or  crediting  an  Iranian 
Account: 

(1)  The  transfer  arises  from  an 
imderlying  transaction  that  is  not 
prohibited  by  or  not  subject  to  the  Order 
(such  as  a  third-coimtry  transaction  not 
involving  a  United  States  person  or  not 
otherwise  prohibited  by  the  Order);  or 

(2)  The  transfer  arises  from  an 
imderlying  transaction  that  has  been 
authorized  by  a  specific  or  general 
Ucense  issued  by  the  Office  of  Foreign 
Assets  Control;  or 

(3)  The  transfer  arises  from  an 
underlying  transaction  that  is  exempted 
from  regulation  pursuant  to  section 
203(b)  of  the  International  Emergency 
Economic  Powers  Act,  50  U.S.C. 
1702(b),  such  as  an  exportation  of 
information  or  informational  materials 
to  Iran,  a  travel-related  remittance,  or 
payment  for  the  shipment  of  a  donation 
of  articles  to  relieve  human  suffering;  or 

(4)  The  transfer  is  a  non-commercial 
remittance  to  or  from  Iran,  such  as  a 
family  remittance  not  related  to  a 
fiamily-owned  enterprise. 

(b)  Before  a  U.S.  baiiking  institution 
initiates  a  payment  subject  to  the  Order 
on  behalf  of  a  customer,  or  credits  a 
transfer  subject  to  the  Order  to  the 
accoLuit  on  its  books  of  the  ultimate 
beneficiary,  the  U.S.  banking  institution 
must  determine  that  the  transfer  is  not 
prohibited  by  the  Order. 

(c)  Piu^uant  to  the  prohibitions  in 
section  1(f)  of  the  Order,  a  United  States 
banking  institution  may  not  make 
transfers  to  or  for  the  benefit  of  a 
foreign-organized  entity  owned  or 
controlled  by  it  if  the  underlying 


transaction  would  be  prohibited  if 
engaged  in  directly  by  the  U.S.  banking 
institution. 

(d)  This  general  Ucense  does  not 
authorize  transactions  with  respect  to 
property  blocked  pursuant  to  residual 
provisions  of  the  Iranian  Assets  Control 
Regulations.  31  C.F.R.  Part  535. 

^)  For  the  purposes  of  this  general 
Ucense: 

(1)  The  term  "United  States  banking 
institution"  or  "U.S.  banking 
institution"  means: 

(i)  Any  entity  organized  under  the 
laws  of  any  jurisdiction  within  the 
United  States  (including  its  forngn 
branches),  and 

(ii)  Any  agency,  office,  or  branch 
located  in  the  United  States  of  a  foreign 
entity, 

that  18  engaged  primarily  in  the  business 
of  banking,  including  accepting  deposits 
and  making,  granting,  transferring, 
holding,  or  brokering  loans  or  credits. 
The  term  includes,  among  others, 
depository  institutions,  banks,  savings 
banks,  savings  associations,  mortgage 
companies,  credit  unions,  and  trust 
companies; 

(2)  The  term  "United  States  person" 
means  any  United  States  citizen, 
permanent  resident  alien,  juridical 
person  organized  under  the  laws  of  the 
United  States  or  any  jurisdiction  within 
the  United  States  (including  foreign 
branches),  or  any  person  in  the  United 
States,  and  vessels  and  aircraft  of  U.S. 
registration. 

For  further  information  concerning 
this  general  Ucense  contact  the 
CompUance  Programs  Division  of  the 
Office  of  Foreign  Assets  Control  at 
(202)622-2490. 

Issued:  June  1. 1995 
R.  Richard  Newcomb. 
Director,  Office  of  Foreign  Assets  Control. 

GENERAL  LICENSE  NO.  3 

Exportation  of  Services:  Iranian 
Aooounts  at  U.S.  Financial  Institutions 

(Note:  The  following  general  license  is 
issued  pursuant  to  the  authority  delegated  to 
the  Secretary  of  the  Treasury  in  Executive 
Order  12959  of  May  6, 1995. 60  PR  24757 
(May  9, 1995).] 

(a)  Until  12:01  ajn.  EDT.  June  6, 1995. 
U.S.  financial  institutions  are 
authorized  to  perform  services  with 
respect  to  accoimts  held  on  their  books 
for  persons  located  in  Iran,  the 
Government  of  Iran,  or  entities  owned 
or  controUed  by  the  Government  of  Iran, 
pursuant  to  contracts  in  force  as  of  May 
6, 1995  ("Iranian  Accounts"). 

(b)  After  12:01  a.m.  EDT,  June  6, 1995, 
U.S.  financial  institutions  are  prohibited 
from  performing  services  with  respect  to 


Iranian  Accoimts  at  the  instruction  of 
the  Government  of  Iran,  entities  owned 
or  controlled  by  the  Government  of  fran, 
and  persons  located  in  Iran,  except  that 
U.S.  financial  institutions  are 
authorized  to  provide  and  be 
compensated  for  services  and  incidental 
transactions  with  respect  to: 

(1)  The  maintenance  of  Iranian 
Accoimts.  including  the  payment  of 
interest  and  the  debiting  of  service 
charges, 

(2)  The  processing  of  transfers  arising 
from  imderl)dng  transactions  that  are 
exempted  from  regulation  pursuant  to 
section  203(b)  of  the  International 
Emergency  Economic  Powers  Act,  50 
U.S.C.  1702(b),  such  as  an  exportation  of 
information  or  informational  materials 
to  Iran,  a  travel-related  remittance,  or 
payment  for  the  shipment  of  a  donation 
of  articles  to  reUeve  human  suffering, 
and 

(3)  At  the  request  of  the  account  party, 
the  closing  of  Iranian  Accounts  and  the 
lump  sum  transfer  only  to  the  account 
party  of  all  remaining  funds  and  other 
assets  in  the  account. 

(c)  Specific  Ucenses  may  be  issued 
with  respect  to  the  operation  of  Iranian 
Accounts  that  constitute  accoimts  of: 

(1)  Foreign  government  missions  and 
their  personnel  in  Iran,  or 

(2)  Missions  of  the  Government  of 
Iran  in  the  United  States. 

(d)  For  the  purposes  of  this  general 
Ucense  the  term  "United  States  financial 
institution"  means: 

(1)  Any  entity  organized  under  the 
laws  of  any  jurisdiction  within  the 
United  States  (including  its  foreign 
branches),  and 

(2)  Any  agency,  office,  or  branch 
located  in  the  United  States  of  a  foreign 
entity, 

that  IS  engaged  primarily  in  the  business 
of  accepting  deposits,  making,  granting, 
transferring,  holding,  or  brokering  loans 
or  credits,  or  purchasing  or  selling 
foreign  exchange,  securities,  commodity 
futures  or  options,  or  procuring 
purchasers  and  sellers  thereof,  as 
principal  or  agent.  The  term  includes, 
among  others,  depository  institutions, 
banks,  savings  banks,  savings 
associations,  mortgage  companies, 
credit  unions,  trust  companies, 
securities  brokers  and  dealers, 
commodity  futures  and  options  brokers 
and  dealers,  forward  contract  and 
foreign  exchange  merchants,  securities 
and  commodities  exchanges,  clearing 
corporations,  investment  companies, 
employee  benefit  plans,  insurance 
companies,  credit  card  issuers,  and  U.S. 
holding  companies,  U.S.  affiUates,  or 
U.S.  subsidiaries  of  any  of  the  foregoing. 

For  further  information  concerning 
this  general  Ucense  contact  the 


CompUance  Programs  Division  of  the 
Office  of  Foreign  Assets  Control  at 
(202)622-2490. 

Issued:  June  1, 1995 
R.  Richard  Newcomb. 
Director,  Office  of  Foreign  Assets  Control. 

ANNEX  TO  GENERAL  LICENSE  NO.  3 

Banks  Controlled  by  the  Government 
of  Iran 

The  following  banks  have  been  detennined 

to  be  owned  or  controlled  by  the 

Government  of  Iran: 
AGRICULTURAL  COOPERATIVE  BANK  OF 

IRAN  (a.ka.  BANK  TAAVON 

KESHAVARZI  IRAN),  No.  129  Patrice 

Lumumba  Street,  Jalal-Al-Ahmad 

Expressway,  P.O.  Box  14155/6395, 

Tehran,  Iran 
AGRICULTURAL  DEVELOPMENT  BANK  OF 

IRAN  (a.ka.  BANK  JOSLMYI 

KESHAHVARZI],  Farahzad  Expressway, 

Tehran.  Iran 
BANK  JOSLMYI  KESHAHVARZI  (a.ka. 

AGRICULTURAL  DEVELOPMENT 

BANK  OF  IRAN).  Faralizad  Expressway, 

Tehran,  Iran 
BANK  MARKAZI JOMHOURI ISLAMI  IRAN 

(a.ka.  THE  CENTRAL  BANK  OF  IRAN), 

Ferdowsi  Avenue.  P.O.  Box  11365-6551, 

Tehran,  Iran 
BANK  MASKAN  (a.La.  HOUSING  BANK  (of 

Iran)],  Ferdowsi  St,  Tehran,  Iran 
BANK  MELLAT,  Park  Shahr,  Varzesh 

Avenue,  P.O.  Box  11365/5964,  Tehran, 

Iran,  and  all  offices  worldwide. 

including,  but  not  limited  to: 
BANK  MELLAT  (Branch),  Ziya  Gokalp 

Bulvari  No.  12,  Kizilay,  Ankara.  Turkey 
BANK  MELLAT  (Branch),  Binbir  Cicek 

Sokak,  Buyukdere  Caddesi,  P.O.  Box  67. 

Levant,  Istanbul.  Turkey 
BANK  MELLAT  (Branch).  48  Gresham  Street. 

London  EC2V  7AX.  England 
BANK  MELLI,  P.O.  Box  11365-171.  Ferdowsi 

Avenue,  Tehran,  Iran,  and  all  offices 

worldwide,  including,  but  not  limited  to: 
BANK  MELLI  (Branch),  4  Moorgate,  London 

EC2R  6AL,  England 
BANK  MELLI  (Branch).  Schadowplatz  12, 

4000  Dusseldorf  1.  Germany 
BAI^K  MELU  (Branch).  Friedenstrasse  4, 

P.O.  Box  160  154, 6000  Frankfurt  am 

Main,  Germany 
BANK  MELLI  (Branch).  P.O.  Box  112129, 

Holzbruecke  2.  2000  Hamburg  11, 

Germany 
«ANK  MELLI  (Branch).  Odeonsplatz  18. 

8000  Munich  22,  Germany 
BANK  MELLI  (Branch).  43  Avenue 

Montaigne,  75008  Paris,  France 
BANK  MELU  (Branch),  601  Gloucester 

Tower.  The  Landmark.  11  Pedder  Street, 

P.O.  Box  720,  Hong  Kong 
BANK  MELU  (RepresenUtive  Office),  333 

New  Tokyo  Building,  3-1  Marunouchi. 

3-chome,  Chiyoda-ku,  Tokyo,  Japan 
BANK  MELU  (Agency),  818  Wilshire 

Boulevard.  Los  Angeles,  California 

90017,  U.S.A. 
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BANK  MELLI  (Agency),  767  Fifth  Avenue, 

44th  Floor.  New  York.  New  York  10153, 

U.S.A. 
BANK  MELU  (Representative  Office), 

Smolensky  Boulevard  22/14,  Kv.  S., 

Moscow,  Russia 
BANK  MELU  (Bnnch),  Flat  Na  1,  First 

Floor,  8  Al  Sad  El-Aaly,  Dokki,  P.O.  Box 

2654,  Cairo,  Egypt 
BANK  MELLI  (Branch).  Ben  Yas  Street.  P.O. 

Box  No.  1894,  Riga  Deira.  Dubai,  U.A.E. 
BANK  MELU  (Branch),  P.O.  Box  2656. 

Shaikha  Maryam  Building,  Uwa  Street, 

Abu  Dhabi.  U.A.E. 
BANK  MELU  (Branch).  B.P.O.  Box  1888, 

Qock  Tower,  Industrial  Road,  Al-Ain 

Club  Building  in  from  Emertel  Al  Ain,  Al 

Ain.  Abu  Dhabi,  U.A.E. 
BANK  MELU  (Branch),  P.O.  Box  1894,  Riqa, 

Ban  Yas  Street,  Deira,  Dubai,  U.A.E. 
BANK  MELU  (Branch),  Mohd-Habib 

Building.  Al-Fahidi  Street.  P.O.  Box 

3093.  Bur  Dubai,  Dubai.  U.A.E 
BANK  MELU  (Branch),  P.O.  Box  248, 

Pujaiiah,  U.A.E 
BANK  MELU  (Branch).  Sami  Sagar  Building 

Oman  Street  Al-Nakheel,  P.O.  Box  5270, 

Ra»-Al  Khaimah,  U.A.E. 
BANK  MELU  (Branch),  P.O.  Box  459,  Al 

Bory  Street,  Sharjah,  U.A.E. 
BANK  MELU  (Branch),  P.O.  Box  785, 

Government  Road,  Shaikh  Mubarak 

Building,  Manama,  Bahrain 
BANK  MELU  (Branch).  P.O.  Box  23309, 

Shaikh  Sahnan  Street.  Road  No.  1129, 

Muharraq  211,  Bahrain 
BANK  MELU  (Branch),  P.O.  Box  5643, 

Mossa  Abdul  Rehman  Hassan  Building, 

238  Al  Burj  St..  Ruwi,  Muscat.  Oman 
BANK  OF  INDUSTRY  AND  MINE  (of  Iran) 

(a-k-a.  BANK  SANAT  VA  MADAN). 

HailBZ  Avenue,  P.O.  Box  11365/4978, 

Tehran,  Iran 
BANK  REFAH  KARGARAN  (a.k.a. 

WORKERS  WELFARE  BANK  (of  Iran)). 

Mo^ttah  No.  125,  P.O.  Box  15815  1866, 

Tehran.  Iran 
BANK  SADERAT  IRAN.  Bank  Saderat  Tower, 

P.O.  Box  15745-631,  Somayeh  Street, 

Tehran,  Iran,  and  all  offices  worldwide, 

including,  but  not  limited  to: 
BANK  SADERAT  IRAN  (Branch),  Hamdam 

Street,  Airport  Road  Intersection.  P.O. 

Box  700,  Abu  Dhabi.  U.A.E. 
BANK  SADERAT  IRAN  (Branch).  Al-Am 

Road,  P.O.  Box  1140,  Al  Ein,  Abu  Dhabi, 

U.A.B. 
BANK  SAIKRAT  IRAN  (Branch),  Liwara 

Street,  P.O.  Box  16,  Ajman.  U.A.E. 
BANK  SAIKRAT  IRAN  (Branch),  3rd  Floor 

Dom  Dasaf  Building,  Mejloka  Street  7 A, 

Ashkhabad,  Turkmenistan 
BANK  SAECRAT  IRAN  (Branch),  25-29 

Panepistimiou  Street,  P.O.  Box  4308, 

GR-10210,  Athens  10672,  Greece 
BANK  SADERAT  IRAN  (Branch),  hnam  All 

Street,  Sahat  Y^,  Ras  Elain-Alektisad 

Building  2nd  Floor,  Baalbeck,  Lebanon 
BANK  SADERAT  IRAN  (Branch  and  Offshore 

Banking  Unit),  106  Government  Road, 

P.O.  Box  825,  Manama  Town  316, 

BANK  SADERAT  IRAN  (Branch),  Hamra 
Pavillion  Street,  Sawa^  and  Daaboul 
Building  Ist  Floor,  P.O.  Box  113-6717, 
Beirut.  Lebanon 


BANK  SADERAT  IRAN  (Branch),  Alghobairi 

Boulevard,  Beirut,  Lebanon 
BANK  SADERAT  IRAN  (Branch).  28  Sherif 

Street.  P.O.  Box  462,  Cairo,  Egypt 
BANK  SADERAT  IRAN  (Branch),  Old  Ben- 

Ghanem  Street  (next  to  God  Maricet), 

P,0.  Box  2256,  Doha,  Qatar 
BANK  SADERAT  IRAN  (Branch). 

Ahnaktoum  Road,  P.O.  Box  4182,  Deira. 

Dubai,  U.A.E. 
BANK  SADERAT  IRAN  (Branch),  Bazar 

Murshid,  P.O.  Box  4182,  Deira,  Dubai. 

U.A.E. 
BANK  SADERAT  IRAN  (Branch),  Al&hid 

Road,  P.O.  Box  4182,  Bur  Dubai,  Dubai, 

U.A.E. 
BANK  SADERAT  IRAN  (Branch).  Sherea 

Shekikh  Zayad  Street,  P.O.  Box  55. 

Fujaitah,  Uj\.& 
BANK  SADERAT  IRAN  (Branch),  Wilhebn 

Leuschner  Strasse  41,  P.a  Box  160151, 

W-6000  Frankfurt  am  Main,  Germany 
BANK  SADERAT  IRAN  (Branch),  P.O.  Box 

112227,  Hopfenhof  Passage,  Kleiner 

Bustah  6-10,  W-2000  Hamburg  11, 

Germany 
BANK  SADERAT  IRAN  (Branch),  Lothbury, 

London  EC2R  7HD,  England 
BANK  SADERAT  IRAN  (Representative 

Office),  707  Wilshira  Boulevard,  Suite 

4880,  Los  Angeles.  California  90017, 

U.S.A. 
BANK  SADERAT  IRAN  (Agency),  375  Park 

Avenue,  New  York,  New  York  10152, 

U.S.A. 
BANK  SADERAT  IRAN  (Branch),  P.O.  Box 

4269,  Mutrah,  Muscat,  Oman 
BANK  SADERAT  IRAN  (Branch),  16  rue  de 

la  Paix,  Paris  2eme,  75002  Paris,  France 
BANK  SADERAT  IRAN  (Branch),  Alaroba 

Road,  P.O.  Box  316,  Shaqah,  U.A.E. 
BANK  SANAT  VA  MADAN  (a.k.a.  BANK  OT 

INDUSTRY  AND  MINE  (of  Iran)),  Hafez 

Avenue,  P.O.  Box  11365/4978,  Tehran, 

Iran 
BANK  SEPAH,  Emam  Khomeini  Square,  P.O. 

Box  11364,  Tehran,  Iran,  and  all  offices 

worldwide,  including,  but  not  limited  to: 
BANK  SEPAH  (Branch),  Muenchener  Strasse 

49,  P.O.  Box  10  03  47,  W-6000  Frankfurt 

am  Main  1,  Germany 
BANK  SEPAH  (Branch),  5/7  Eastcheap. 

EC3M  1]T  London,  England 
BANK  SEPAH  (Branch),  650  Fifth  Avenue, 

New  York,  New  York  10019,  U.S.A. 
BANK  SEPAH  (Branch),  17  Place  Vendome, 

75001  Paris,  France. 
BANK  SEPAH  (Branch),  Via  Barberini  50, 

00187  Rome,  Italy 
BANK  SEPAH  (Representative  Office), 

UfGdo  di  Rappresentan  Za,  Via  Ugo 

Foscolo  1,  20121  Milan,  Italy 
BANK  TAAVON  KESHAVARZI  IRAN  (a.k.a. 

AGRICULTURAL  COOPERATIVE  BANK 

OF  IRAN)  No.  129  Patrice  Lumumba 

Street,  Jalal-Al-Ahmad  Expressway. 

P.O.  Box  14155/6395,  Tehran,  Iran 
BANK  TEJARAT,  130  Taleghani  Avenue, 

Neiatouilahie.  P.O.  Box  1136S-5416, 

Tehran,  Iran,  and  all  offices  worldwide, 

including,  but  not  limited  to: 
BANK  TEIARAT  (Branch),  6/8  Clements 

Lane,  London  EC4N  7AP,  England 
BANK  TEJARAT  (B^ranch),  44  Avenue  des 

Champs  Elysees,  75008  Paris,  France 


DEUTSCH-4RANISCHE  HANDELSBANK  AG 
(n.k.a.  EUROPAEISCH-IRANISCHE 
HANDELSBANK  AG)  Depenau  2.  W- 
2000  Hamburg  1,  Gennany,  and  all 
offices  worldwide,  including,  but  not 
limited  to: 

DEUTSCH-IRANISCHE  HANDELSBANK  AG 
(n.k.a.  EUROPAEISCH-IRANISCHE 
HANDELSBANK  AG)  (Representative 
Office),  23  Argentine  Square,  Beihaghi 
Bulvard,  P.O.  Box  15815/1787,  Tehran 
15148.  Iran 

EUROPAEISCH-IRANISCHE 

HANDELSBANK  AG  (f.k.a.  DEUTSCH- 
IRANISCHE  HANDELSBANK  AG) 
Depenau  2 ,  W-2000  Hambiug  1 . 
Gennany.  and  all  offices  worldwide, 
including,  but  not  limited  to: 

EUROPAEISCH-IRANISCHE 

HANDELSBANK  AG  (f.k.a.  DEUTSCH- 
IRANISCHE  HANDELSBANK  AG) 
(Representative  Office),  23  Aigentine 
Square,  Beihaghi  Bulvard,  P.O.  Box 
15815/1787,  Tehran  15148,  Iran 

HOUSING  BANK  (of  Iran)  (a.k.a.  BANK 
MASKAN),  Ferdowsi  St.  Tehran,  Iran 

IRAN  OVERSEAS  INVESTMENT  BANK 
LIMITED  (f.k.a.  IRAN  OVERSEAS 
INVESTMENT  CORPORATION 
LIMITED).  120  Moorgate,  London  EC2M 
6TS,  England,  and  all  offices  worldwide, 
including,  but  not  limited  to: 

IRAN  OVERSEAS  INVESTMENT  BANK 
LIMITED  (Representative  Office),  1137 
Avenue  Vali  Asr  off  Park-e-SAll.  P.O. 
Box  15115/531.  Tehran,  Iran 

IRAN  OVERSEAS  INVESTMENT  BANK 
UMTTED  (Agency).  Suite  3c  Olympia 
House,  61/63  Dame  Street.  Dublin  2, 
Ireland 

IRAN  OVERSEAS  INVESTMENT  BANK 
LIMITED  (Agency),  Improgetti,  Via 
Germanico  24, 00192  Rome,  Italy 

IRAN  OVERSEAS  TRADING  COMPANY 
LIMITED  (Subsidiary),  120  Moorgate. 
London  EC2M  6TS,  England 

IRAN  OVERSEAS  INVESTMENT 

CORPORATION  LIMITED  (n.k.a.  IRAN 
OVERSEAS  INVESTMENT  BANK 
LIMITED),  120  Moorgate,  London  EC2M 
6TS,  England 

THE  CENTRAL  BANK  OF  IRAN  {a.k.a. 
BANK  MARKAZI JOMHOURI ISLAMI 
IRAN),  Ferdowsi  Avenue,  P.O.  Box 
11365-8551,  Tehran,  Iran 

WORKERS  WELFARE  BANK  (of  Iran)  (a.k.a. 
BANK  REFAH  KARGARAN),  Moffettah 
No.  125,  P.O.  Box  15815  1866,  Tehran. 
Inn 

QENERAL  LICENSE  NO.  4 

Transactions  In  Iranian-Origin  and 
Iranian  Qovsmmsnt  Property 

[NotK  The  following  general  license  is 
issued  punuant  to  the  authority  delegated  to 
the  Secretary  of  the  Treasury  in  Executive 
Order  12959  of  May  6, 1995, 60  FR  24757 
(May  9, 1995— the  "Order").) 

(a)  Except  for  transactions  involving 
the  Government  of  Iran  or  an  entity 
owned  or  controlled  by  the  Government 
of  Iran,  all  domestic  transactions  with 
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respect  to  Iranian-origin  goods  located 
in  the  United  States  are  authorized, 
provided  that  this  paragraph  (a)  does 
not  affect  the  status  of  property  blocked 
pursuant  to  31  C.F.R.  Part  535  or 
detained  or  seized,  or  subject  to 
detention  or  seizure,  piusuant  to  31 
C.F.R.  Part  560  or  the  Order. 

(b)  All  transactions  necessary  and 
incidental  to  a  U.S.  person's  disposition 
of  goods  or  services  of  Iranian  origin  or 
owned  or  controlled  by  the  Government 
of  Iran  that  are  located  or  to  be 
performed  outside  the  United  States  and 
were  acquired  by  that  U.S.  person  in 
transactions  not  prohibited  by  31  C.F.R. 
Part  535  or  Part  560,  or  by  the  Order,  are 
authorized,  provided: 

(1)  The  disposition  does  not  result  in 
the  importation  of  such  goods  or 
services  into  the  United  States,  and 

(2)  The  disposition  is  completed  no 
later  than  12:01  a.m.  EDT,  Augtist  6, 
1995. 

(c]  Except  as  provided  in  paragraph 
(a),  after  12:01  a.m.  EDT,  June  6, 1995, 
U.S.  persons  may  not  deal  in  goods  or 
services  of  Iranian  origin  or  owned  or, 
controlled  by  the  Government  of  Iran, 
except  that  the  following  transactions 
are  authorized: 

(1)  Transactions  by  a  U.S.  person  with 
third-coimtry  nationals  incidental  to 
the  storage  and  maintenance  in  third 
coimtries  of  Iranian-origin  goods  owned 
prior  to  May  7, 1995,  by  that  U.S.  person 
or  acquired  thereafter  by  that  U.S. 
person  consistent  with  the  provisions  of 
the  Order; 

(2)  Exportation  of  Iranian-origin 
household  and  personal  effects  from  the 
United  States  incident  to  the  relocation 
of  U.S.  persons  outside  the  United 
States; 

(3)  Importation  of  Iranian-origin 
household  and  personal  effects, 
including  baggage  and  articles  for  family 
use,  of  persons  arriving  in  the  United 
States;  to  quaUfy,  articles  included  in 
such  effects  must  hav6  been  actually 
used  by  such  persons  or  their  family 
members  abroad,  must  not  be  intended 
for  any  other  person  or  for  sale,  and 
must  not  be  otherwise  prohibited  from 
importation; 

(4)  Purchase  for  personal  use  or 
consumption  in  Iran  of  Iranian-origin 
goods  or  services;  and 

(5)  Transactions  authorized  pursuant 
to  Subpart  E  of  31  C.F.R.  Part  560, 
except  that  importations  after  12:01  a.m. 
EDT,  Jime  6, 1995,  pursuant  to 
authorizations  contained  in  §§  560.503 
("Importation  pursuant  to  prior 
contractual  agreements"),  560.504 
("Iranian  goods  in  third  countries  prior 
to  effective  date"),  and  560.514 
("Importation  of  household  effects  and 


personal  goods  authorized")  are  hereby 
prohibited. 

(d)  In  addition  to  transactions 
authorized  by  paragraph  (c)(1)  of  this 
general  license,  a  U.S.  person  is 
authorized  after  12:01  a.m.  EDT,  June  6, 
1995,  to  use  or  dispose  of  Iranian-origin 
household  and  personal  effects  that  aie 
located  outside  the  United  States  and 
that  have  been  acquired  by  the  U.S. 
person  in  transactions  not  prohibited  by 
31  C.F.R.  Part  560  or  the  Order. 

Issued:  June  3, 1995 
R.  Richard  Newcomb, 
Director,  Office  of  Foreign  Assets  Control. 

GENERAL  UCENSE  NO.  5 

Exportation  and  Importation  of 
Information  and  Informational 
Materials 

[Note:  The  following  general  license  is 
issued  pursuant  to  the  authority  delegated  to 
the  Seoetary  of  the  Treasury  in  Executive 
Order  12959  of  May  6. 1995.  60  FR  24757 
(May  9, 1995).] 

(a)  The  exportation  to  Iran  of 
information  and  informational 
materials,  whether  commercial  or 
otherwise,  regardless  of  format  or 
medimn  of  transmission,  is  exempt  from 
the  prohibitions  contained  in  Executive 
Order  12959. 

(b)  The  importation  of  information 
and  informational  materials  of  Iranian 
origin  from  any  location,  whether 
commercial  or  otherwise,  regardless  of 
format  or  medium  of  transmission,  is 
authorized. 

(c)  All  financial  and  other 
transactions  related  to  the  importation 
or  exportation  of  information  and 
informational  materials  are  authorized. 

(d)  Specific  Ucenses  may  be  issued  on 
a  case-by-case  basis  for  the  exportation 
of  equipment  necessary  for  the 
estabUshment  of  news  wire  feeds  or 
other  transmissions  of  information  or 
informational  materials. 

(e)  For  the  piuposes  of  this  general 
Ucense: 

(1)  The  term  informational  materials 
includes,  without  limitation: 

(i)  Publications,  films,  posters, 
phonograph  records,  photographs, 
microfilms,  microfiche,  tapes,  compact 
disks,  CD  ROMs,  artwork  and  news  wire 
feed; 

(ii)  To  be  considered  informational 
materials,  artwork  must  be  classified 
under  chapter  subheading  9701,  9702, 
or  9703  of  the  Harmonized  Tariff 
Schedule  of  the  United  States; 

(2)  The  terms  information  and 
informational  materials  with  respect  to 
U.S.  exports  do  not  include  items: 

(i)  That  would  be  controlled  for 
export  pursuant  to  section  5  of  the 


Exp>ort  Administration  Art  of  1979,  50 
U.S.C.  App.  2401-2420  (1993)  (the 
"EAA"),  or  section  6  of  the  EAA  to  the 
extent  that  such  controls  promote  the 
nonproliferation  or  antiterrorism 
poUcies  of  the  United  States,  including 
"software"  that  is  not  "pubUcly 
available"  as  these  terms  are  defined  in 
15  CFR  Parts  779  and  799.1  (1994);  or 

(ii)  With  respect  to  which  arts  are 
prohibited  by  18  U.S.C.  chapter  37;  and 

(3)  The  terms  "information"  and 
"informational  materials"  do  not 
include  blank  media  for  the  recording  of 
information. 

Issued:  June  14, 1995 
R  Richard  Newcomb, 
Director.  Office  of  Foreign  Assets  Control. 

QENERAL  LICENSE  NO.  6 
Diplomatic  Pouches 

[Note:  The  following  general  license  is 
issued  pursuant  to  the  authority  delegated  to 
the  Seoetary  of  the  Treasury  in  Executive 
Order  No.  12959  of  May  6. 1995  (60  FR 
24757,  May  9, 1995).] 

All  transactions  in  connection  with 
the  importation  into  the  United  States 
bom  Iran,  or  the  exportation  from  the 
United  States  to  Iran,  of  diplomatic 
pouches  and  their  contents  are 
authorized. 

Issued;  June  14, 1995 
R.  Richard  Newcomb, 
Director,  Office  of  Foreign  Assets  Control. 

QENERAL  LICENSE  NO.  7 

Policy  Qoveming  News  Organization 
Offices 

(Note:  The  following  general  license  is 
issued  punuant  to  the  authority  delegated  to 
the  Secretary  of  the  Treasury  in  Executive 
Order  12959  ofMay  6, 1995,  60  FR  24757     . 
(May  9. 1995).] 

(a)  Specific  Ucenses  may  be  issued 
authorizing  transactions  necessary  for 
the  establishment  and  operation  of  news 
bureaus  in  Iran  by  U.S.  organizations 
whose  primary  piupose  is  the  gathering 
and  dissemination  of  news  to  the 
general  public. 

(b)  Transactions  that  will  be 
authorized  include  but  are  not  limited 
to  those  incident  to  the  following: 

(1)  Leasing  office  space  and  securing 
related  goods  and  services; 

(2)  Hiring  support  staff; 

(3)  Purchasing  Iranian-origin  goods 
for  use  in  the  operation  of  the  office; 
and 

(4)  Paying  fees  related  to  the  operation 
of  the  office  in  Iran. 

(c)  Specific  licenses  may  be  issued 
authorizing  transartions  necessary  for 
the  establishment  and  operation  of  news 
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bureaus  in  the  United  States  by  Iranian 
organizations  whose  primary  purpose  is 
the  gathering  and  dissemination  of  news 
to  the  general  public. 

(d)  The  number  assigned  to  such 
specific  licenses  should  be  referenced  in 
all  import  and  export  docimients  and  in 
all  funds  transfers  and  other  banking 
transactions  through  banking 
institutions  organized  or  located  in  the 
United  States  in  connection  with  the 
licensed  transactions  to  avoid 
disruption  of  the  trade  and  financial 
transactions. 
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Issued:  June  14, 199S 
R.  Richard  Newcomb, 
Director,  Office  of  Foreign  Assets  Control. 

GENERAL  LICENSE  NO.  8 

Exportation  of  Agricutturai 
Commodtti«8 

(Note:  The  following  general  license  is 
issued  pursuant  to  the  authority  delegated  to 
the  Secretary  of  the  Treasury  in  Executive 
Order  12959  of  May  6, 1995,  60  FR  24757 
(May  9, 1995).) 

(a)  All  transactions  by  U.S.  persons  in 
connection  with  the  exportation  from 
the  United  States  to  Iran  of  any 
agricultural  commodity  imder  an  export 
sales  contract  are  authorized,  provided 
(1)  such  contract  was  entered  into  prior 
to  12:01  a.m.  EDT,  May  7, 1995,  and  (2) 
the  terms  of  such  contract  require 
delivery  of  the  commodity  prior  to 
February  2, 1996.  The  performance  of 
letters  of  credit  and  other  financing 
agreements  with  respect  to  exports 
authorized  by  this  general  Hcense  is 
authorized  piusuant  to  their  terms. 

(b)  For  purposes  of  this  general 
license,  the  term  "agricultural 
commodity"  shall  be  defined  as  feed 
grains,  rice,  wheat,  cotton,  peanuts, 
tobacco,  dairy  products,  and  oilseeds 
(including  vegetable  oil). 

(c)  Specific  licenses  may  be  granted  ' 
on  a  case-by-case  basis  for  transactions 
by  U.S.  persons  in  connection  with  the 
exportation  of  other  agricultural  articles 
from  the  United  States  to  Iran  that  do 
not  fall  within  the  definition  of 
"agricultural  commodity"  contained  in 
paragraph  (b)  of  this  general  Ucense, 
provided  such  exportation  is  pursuant 
to  an  export  sales  contract  and  the 
conditions  set  forth  in  paragraphs  (a)(1) 
and  (a)(2)  of  this  general  license  are  met. 

Issued:  June  14, 1995 
R.  Richard  Newcomb, 
Director,  Office  of  Foreign  Assets  Control. 


GENERAL  LICENSE  NO.  9 

Iranian  Government  Missions  in  the 
United  States 

[Note:  The  following  general  license  is 
issued  pursuant  to  the  authority  delegated  to 
the  Secretary  of  the  Treasury  in  Executive 
Order  12959  of  May  6, 1995, 60  FR  24757 
(May  9, 1995).] 

(a)  All  transactions  ordinarily 
incident  to  the  importation  of  goods  or 
services  into  the  United  States  by,  the 
exportation  of  goods  or  services  from 
the  United  States  by,  or  the  provision  of 
goods  or  services  in  the  United  States  to, 
the  missions  of  the  government  of  Iran 
to  international  organizations  in  the 
United  States,  and  Iranians  admitted  to 
the  United  States  under  section 
101(a)(15)(G)  of  the  Immigration  and 
Nationality  Act  ("INA"),  8  U.S.C. 
1101(a)(15)(G),  are  authorized,  provided 
that: 

(1)  The  goods  or  services  are  for  the 
conduct  of  the  official  business  of  the 
mission,  pr  for  personal  use  personnel 
admitted  to  the  U.S.  under  DMA  section 
101(a)(15)(G),  and  are  not  for  resale;  and 

(2)  The  transaction  is  not  otherwise 
prohibited  by  law. 

(b)  All  transactions  ordinarily 
incident  to  the  importation  of  goods  or 
services  into  the  United  States  by,  the 
exportation  of  goods  or  services  from 
the  United  States  by,  or  the  provision  of 
goods  or  services  in  the  United  States  to, 
the  Iranian  Interests  Section  of  the 
Embassy  of  Pakistan  (or  any  successor 
protecting  power)  in  the  United  States, 
are  authorized,  provided  that: 

(1)  The  goods  or  services  are  for  the 
conduct  of  the  official  business  of  the 
Interests  Section,  and  are  not  for  resale; 
and 

(2)  The  transaction  is  not  otherwise 
prohibited  by  law. 

(c)  All  transactions  ordinanly 
incident  to  the  provision  of  goods  or 
services  in  the  United  States  to  the 
employees  of  Iranian  missions  to 
international  organizations  in  the 
United  States,  and  to  employees  of  the 
Iranian  Interests  Section  of  the  Embassy 
of  Pakistan  (or  any  successor  protecting 
power)  in  the  United  States,  are 
authorized,  provided  that  the 
transaction  is  not  otherwise  prohibited 
by  law. 

Issued:  Juile  14, 1995 
R.  Richard  Newcomb, 
Director,  Office  of  Foreign  Assets  Control. 


GENERAL  LICENSE  NO.  10 

Transactions  Related  to  the  Resolution 
of  Disputes  Between  the  United  States 
or  United  States  Nationals  and  the 
Government  of  Iran 

(Note:  The  following  general  license  is 
issued  pursuant  to  the  authority  delegated  to 
the  Secretary  of  the  Treasury  in  Executive 
Order  12959  of  May  6, 1995,  60  FR  24757 
(May  9. 1995— the  "Order").  Section  1  of  the 
Order  contains  prohibitions  on  transactions 
with  respect  to  Iran  that  are  applicable  except 
to  the  extent  provided  in  regulations,  orders, 
directives  or  licenses  that  may  be  issued 
pursuant  to  the  Order.  At  the  time  of  signing 
the  Order,  the  President  directed  the 
Secretary  of  the  Treasury  to  authorize 
through  licensing,  inter  alia,  "transactions  by 
United  States  persons  related  to  the  Iran-U.S. 
Claims  Tribunal  in  The  Hague,  established 
pursuant  to  the  Algiers  Accords,  and  other 
international  obligations  and  United  States 
government  functions."  This  general  license 
provides  a  policy  statement  concerning 
transactions  that  will  be  licensed  related  to 
the  resolution  of  disputes  between  the 
Government  of  Iran  and  the  United  States  or 
United  States  nationals  at  the  Iran-U.S. 
Claims  Tribunal,  other  international 
tribunals,  and  domestic  courts  in  the  United 
States  and  abroad.] 

(a)  Specific  licenses  may  be  issued  on 
a  case-by-case  basis  to  authorize 
transactions  in  connection  with  awards, 
decisions  or  orders  of  the  fran-U.S. 
Claims  Tribimal,  the  International  Court 
of  Justice,  or  other  international 
tribunals  (collectively,  "tribunals"); 
agreements  settling  claims  brought 
before  tribimals;  and  awards,  orders,  or 
decisions  of  an  administrative,  judicial 
or  arbitral  proceeding  in  the  United 
States  or  abroad,  where  the  proceeding 
involves  the  enforcement  of  awards, 
decisions  or  orders  of  tribimals,  or  is 
contemplated  under  an  international 
agreement,  or  involves  claims  arising 
before  12:01  a.m.  EDT,  May  7. 1995,  that 
resolve  disputes  between  the 
Government  of  Iran  and  the  United 
States  or  United  States  nationals, 
including  the  following  transactions: 

(1)  Importation  into  the  United  States 
of,  or  any  transaction  related  to,  goods 
and  services  of  Iranian  origin  or  owned 
or  controlled  by  the  Government  of  Iran; 

(2)  Exportation  or  reexportation  to 
Iran,  the  Government  of  Iran,  or  an 
entity  owned  or  controlled  by  the 
Government  of  Iran  of  any  goods, 
technology,  or  services,  except  to  the 
extent  that  such  exportation  or 
reexportation  is  also  subject  to  export 
licensing  application  requirements  of 
another  agency  of  the  United  States 
Government  and  the  granting  of  such  a 
license  by  that  agency  would  be 
prohibited  by  law; 


(3)  Financial  transactions  related  to 
the  resolution  of  disputes  at  tribunals, 
including  transactions  related  to  the 
funding  of  proceedings  or  of  accoimts 
related  to  proceedings  or  to  a  tribunal; 
participation,  representation,  or 
testimony  before  a  tribimal;  and  the 
payment  of  awards  of  a  tribunal;  and 

(4)  Other  transactions  otherwise 
prohibited  by  the  Order  necessary  to 
permit  implementation  of  the  foregoing 
awards,  decisions,  orders,  or 
agreements. 

(b)  Specific  Ucenses  may  be  issued  on 
a  case-by-case  basis  to  authorize 
payment  of  costs  related  to  the  storage 
or  maintenance  of  goods  in  which  the 
Government  of  Iran  or  an  entity  owned 
or  controlled  by  the  Government  of  Iran 
has  titie,  and  to  authorize  the  transfer  of 
title  to  such  goods,  provided  that  such 
goods  were  in  the  United  States  on  the 
efiiective  date  of  the  Order  and  that  such 
goods  are  the  subject  of  a  proceeding 
pending  before  a  tribunal. 

(c)  Section  560.513  of  title  31  of  the 
Code  of  Federal  Regulations  remains  in 
force. 

(d)(1)  All  transactions  are  authorized 
with  respect  to  the  importation  of  goods 
and  services  necessary  to  the  initiation 
and  conduct  of  legal  proceedings,  in  the 
United  States  or  abroad,  including 
administrative,  judicial  and  arbitral 
proceedings  and  proceedings  before 
tribunals. 

(2)  Specific  licenses  may  be  issued  on 
a  case-by-case  basis  to  authorize  the 
exportation  of  goods  and  services 
necessary  to  the  initiation  and  conduct 
of  legal  proceedings,  in  the  United 
States  or  abroad,  including 
administrative,  judicial  and  arbitral 
proceedings  and  proceedings  before 
tribunals,  except  to  the  extent  that  the 
exportation  is  also  subject  to  export 
licensing  application  requirements  of 
another  agency  of  the  United  States 
Government  and  the  granting  of  such  a 
license  by  that  agency  would  be 
prohibited  by  law. 

For  further  information  concerning 
this  statement  of  hcensing  poUcy, 
contact  the  Licensing  Division  of  the 
Office  of  Foreign  Assets  Control  at  202/ 
622-2480. 

Issued:  June  22, 1995 
R  Richard  Newcomb, 
Director,  Office  of  Foreign  Assets  Control. 

GENERAL  UCENSE  NO.  1 1 

Exportation  of  Household  Goods  and 
Personal  Effects  to  Iran 

(Note:  The  following  general  license  is 
issued  pursuant  to  the  authority  delegated  to 
the  Secietary  of  the  Treasury  in  Executive 


Order  12959  of  May  6, 1995, 60  FR  24757 
(May  9, 1995).] 

The  exportation  frt>m  the  United 
States  to  Iran  of  household  and  personal 
effects,  including  baggage  and  articles 
for  family  use,  of  persons  departing  the 
United  States  to  relocate  in  Iran  is 
authorized  provided  the  articles 
included  in  such  effects  have  been 
actually  used  by  such  persons  or  their 
family  members,  are  not  intended  for 
any  other  person  or  for  sale,  and  are  not 
otherwise  prohibited  from  exportation. 

Issued:  July  21, 1995 
R.  Richard  Newcomb, 
Director,  Office  of  Foreign  Assets  Control. 

GENERAL  LICENSE  NO.  12 
Exportation  of  Legal  Services 

[Note:  The  following  general  license  is 
issued  pursuant  to  the  authority 
delegated  to  the  Secretary  of  the 
Treasury  in  Executive  Order  12959  of 
May  6. 1995,  60  FR  24757  (May  9,  1995 
-  the  "Order").  The  prohibition  on  the 
exportation  of  services  contained  in 
section  1(b)  of  the  Order  applies  to 
services  performed  in  the  United  States, 
or  outside  the  United  States  by  an 
individual  United  States  person 
ordinarily  resident  in  the  United  States 
or  by  the  overseas  branch  of  an  entity 
located  in  the  United  States,  and  where 
the  services  are  performed  on  behalf  of 
a  person  in  Iran  or  the  Government  of 
Iran  or  where  the  benefit  of  such 
services  is  otherwise  received  in  Iran. 
The  benefit  of  services  performed 
anywhere  in  the  world  on  behalf  of  the 
Government  of  Iran,  including  services 
performed  for  a  controlled  entity  or  a 
specially  designated  national  of  the 
Government  of  Iran,  is  presumed  to  be 
received  in  Iran.  For  example.  United 
States  persons  may  not,  without 
authorization  from  the  Office  of  Foreign 
Assets  Control  in  the  form  of  a  specific 
or  general  license,  provide  legal 
representation  to  the  Government  of 
Iran  or  a  person  in  Iran  with  respect  to 
contract  negotiations,  contract 
performance,  or  other  business  dealings. 
The  following  general  license  authorizes 
the  performance  of  certain  legal 
services.] 

(a)  The  provision  of  the  following 
legal  services  to  the  Government  of  fran 
or  to  a  person  in  Iran,  and  receipt  of 
payment  therefor,  are  authorized: 

(1)  Tlie  provision  of  legal  advice  and 
counseling  to  the  Government  of  Iran  or 
to  a  person  in  fran  on  the  requirements 
of  and  compliance  with  the  laws  of  any 
jurisdiction  within  the  United  States, 
provided  that  such  advice  and 
counselling  is  not  provided  to  facilitate 
transactions  in  violation  of  the  Order; 


(2)  The  representation  of  the 
Government  of  fran  or  of  a  person  in 
fran  when  named  as  a  defendant  in  or 
otherwise  made  a  party  to  domestic  U.S. 
legal,  arbitration,  or  administrative 
proceedings; 

(3)  The  initiation  of  domestic  U.S. 
legal,  arbitration,  or  administrative 
proceedings  in  defense  of  property 
interests  of  the  Govenunent  of  fran  that 
were  in  existence  prior  to  May  7, 1995, 
or  acquired  thereafter  m  a  transaction 
not  inconsistent  with  the  Order; 

(4)  The  representation  of  the 
Government  of  Iran  or  a  person  in  Iran 
before  any  federal  or  state  agency  with 
respect  to  the  imposition, 
administration,  or  enforcement  of 
United  States  sanctions  against  Iran; 

(5)  The  initiation  and  conduct  of  legal 
proceedings,  in  the  United  States  or 
abroad,  including  administrative, 
judicial  and  arbitral  proceedings  and 
proceedings  before  international 
tribunals  (including  the  Iran-U.S. 
Claims  'tribunal  and  the  International 
Court  of  Justice): 

(i)  To  resolve  disputes  between  the 
Government  of  Iran  and  the  United 
States  or  a  United  States  national; 

(ii)  Where  the  proceeding  is 
contemplated  under  an  international 
agreement;  or 

(iii)  Where  the  proceeding  involves 
tiie  enforcement  of  awards,  decisions,  or 
orders  resulting  from  such  legal 
proceedings, 

provided  that  any  transaction,  unrelated 
to  the  provision  of  legal  services  or  the 
payment  therefor,  that  is  necessary  or 
related  to  the  execution  of  an  award, 
decision  or  order  resulting  from  such 
legal  proceeding,  or  otherwise  necessary 
to  the  conduct  of  such  proceeding,  shall 
require  a  specific  license  in  accordance 
with  General  License  No.  10; 

(6)  The  provision  of  legal  advice  and 
counselling  to  the  Government  of  Iran  or 
to  a  person  in  fran  in  connection  with 
settlement  or  other  resolution  of  matters 
described  in  paragraph  (5)  of  this 
general  license;  and 

(7)  The  provision  of  legal  services  in 
any  other  context  in  which  prevailing 
United  States  law  requires  access  to 
legal  counsel  at  pubUc  expense. 

(b)  The  provision  of  any  other  legal 
services  to  a  person  in  fran  or  the 
Government  of  fran  requires  the 
issuance  of  a  specific  Ucense. 

Issued:  July  21, 1995 
R.  Richard  Newcomb, 
Director,  Office  of  Foreign  Assets  Control. 
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GENERAL  NOTICE  NO.  1 

Applications  for  Limited  Time 
Extension  to  Perfonn  Transactions, 
including  Exportetion 

The  President,  by  Executive  Order 
12959  of  May  6, 1995,  60  FR  24757 
(May  9, 1995— the  "Order"),  prohibited 
trade-related  transactions  with  Iran, 
including  the  exportation  from  the 
United  States  of  all  goods,  services,  and 
technology,  with  certain  limited 
exceptions,  to  Iran,  the  Government  of 
Iran  ("GOI"),  or  to  any  entity  owned  or 
controlled  by  the  GOI,  or  the  financing 
of  any  such  prohibited  exportation. 
General  License  No.  1,  issued  May  19, 
1995,  describes  those  transactions 
involving  Iran  which,  pursuant  to 
section  8  of  the  Order,  have  a  delayed 
effective  date  of  12:01  am  EDT,  June  6, 
1995,  or  which  are  authorized  in 
connection  with  those  transactions.  The 
30-day  period  from  the  date  of  the 
signing  of  the  Order  to  the  effective  date 
for  such  pre-existing  trade  transactions 
involving  exportation  permitted  U.S. 
persons  to  perform  on  their  pre-May  7 
trade  contracts  while  terminating  future 
binding  trade  obligations  with  respect  to 
Iran. 

This  General  Notice  No.  1  describes 
how  a  person  may  request  additional 
time  for  the  performance  of  a  pre-May 
7  trade  contract  by  submitting  a  letter 
providing  the  information  specified 
below.  Specific  licenses  are  being 
granted  on  a  case-by-case  to  permit 


wind-down  performance  of  pre-May  7 
trade  contracts  through  a  final  deadline 
of  12:01  a.m.  EDT,  August  6. 1995.  For 
agricultural  commodities,  see  General 
License  No.  8,  issued  Jime  14, 1995. 

The  license  application  should 
include: 
•Identity  of  the  parties  to  the  trade 

contract; 
•Description  in  detail  of  the  subject  goods; 
•Description  of  the  trade  contract, 
including  the  date  on  which  the  trade 
contract  became  binding; 
•Description  of  the  financing  arrangements; 

and 
•Explanation  of  why  an  extension  is 

remiested. 
Applications  should  be  addressed  to: 
Director,  Office  of  Foreign  Assets 
Control,  U.S.  Department  of  the 
Treasiuy,  1500  Pennsylvania  Ave., 
N.W.,  Washington,  DC  20220. 
Telephone  inquiries  may  be  made  to  the 
Licensing  Division  at  (202)  622-2480. 

Issued:  June  28, 1995 
R.  Richard  Newcomb, 
Director,  Office  of  Foreign  Assets  Control. 

GENERAL  NOTICE  NO.  2 

Payment  of  Letters  of  Credit  by  U.S. 
Agencies  of  Irairian  Banlis 

[Note:  The  following  general  notice  is 
issued  pursuant  to  the  authority  delegated  to 
the  Secretary  of  the  Treasury  in  Executive 
Order  12959  of  May  6, 1995,  60  FR  24757 
(May  9, 1995).) 

The  Office  of  Foreign  Assets  Control 
has  issued  authorizations  that  enable 


Bank  Melli  Iran  New  York  Agency,  Bank 
Melli  Iran  Los  Angeles  Agency,  Bank 
Saderat  Iran  New  York  Agency  and 
Bank  Sepah  Iran  New  York  Agency  (the 
"Agencies")  through  December  29, 1995 
to  complete  transactions  for  U.S. 
exporters  involving  letters  of  credit 
which  they  issued,  confirmed,  or 
advised.  Any  letter  of  credit  issued, 
confirmed,  or  advised  by  an  Agency 
may  be  paid  by  that  Agency,  provided 
that  the  letter  of  credit  was  issued, 
confirmed,  or  advised  prior  to  June  6, 
1995  and  that  the  underlying  export  was 
completed  in  accordance  with  the  terms 
of  General  License  No.  1  or  a  specific 
license  issued  to  the  exporter  by  the 
Office  of  Foreign  Assets  Control.  In 
addition,  the  Agencies  have  been 
authorized  to  offer  discounted  advance 
payments  on  deferred  payment  letters  of 
credit  which  they  issued,  confirmed,  or 
advised  provided  they  meet  the  above 
criteria. 

Issued:  July  14, 1995 
R  Richard  Newcomb, 
Director.  Office  of  Foreign  Assets  Control. 

Dated:  July  21. 1995. 
R.  Rkhard  Newcomb, 
Director,  Office  of  Foreign  Assets  Control. 

Approved:  July  26, 1995. 
John  P.  Simpoon, 

Deputy  Assistant  Secretary  (Regulatory,  Tariff 

6r  Trade  Enforcement). 

[FR  Doa  95-19832  Filed  8-7-95;  5:03  pm) 
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FARM  CREDIT  AOMIMSTRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting 

SIMNMARY:  Notice  is  hereby  given, 
pursuant  to  the  Ck)vwnment  in  the 
Sunshine  Act  (5  U.S.C  552b(e)(3)),  of 
the  forthcoming  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

DATE  AND  TME:  The  regular  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the.  Farm  Oedit  Administration  in 
MdLean,  Virginia,  on  Atigust  10, 1995. 
from  10:00  a.m.  until  su(^  time  as  the 
Board  concludesits  business. 

FOR  FURTHER  mPOIWATKM  CONTACT: 
Floyd  Fithian,  Secretary  to  the  Farm 
Credit  Administration  Board,  (703)  883- 
4025,  TDD  (703)  883-4444. 

ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive. 
McLean.  Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  of  the  Board  will  be  open  to  the 
public  (limited  space  available).  In  order 
to  increase  the  accessibility  to  Board 
meetings,  persons  requiring  assistance 
should  make  arrangements  in  advance. 
The  matters  to  be  considered  at  the 
meeting  are: 

OpenSewion 

A.  Approval  of  Minutes 

B.  Reports 

1.  Flood  InsuraBC»il2CPRPart  614] 
(Proposed  i^ule) 

Dated:  August  7, 1995.  -    .. 
Floyd  Fithian. 

Secretary,  FarmCredit  Admiimtmtion  Board.. 
[FR  Doc.  9S-19843  Filed  8-7-95;  4:51  pmj 
MLUMQ  COOe  (7M-01-P 

FEDERAL  ELECTION  COMMISSION 

"FEDERAL  REGISTBR"  NUMBER:  95-19276. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Thursday,  August  10, 1995;  at  10:00 
ajn.  Meeting  Open  to  the  Public. 

This  meeting  has  been  canceled. 
D4TE  AND  TIME:  Tuesday,  August  15, 
1995  at  10:00  a.m. 

PLACE:  999  E  Street.  N.W.,  Washington, 
D.C. 


STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C 

S437g. 
Audits  conducted  pursuant  to  2  U.S.C 

$437g.  §  438(b),  and  Title  26,  U.S.C 
Matters  concerning  participation  in  dvil 

actions  at  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday.  August  17. 

1995  at  10:00  a.m. 

PLACE:  999  E  Street.  N.W.  Washington. 

D.C  (Ninth  Floor.) 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DISCUSSED: 

Coirection  and  Approval  of  Minutes 

Advisory  Opinion  1995-24:  Robert  Palmer, 

Ph.D. 
>  Advisory  Opinion  1995-26:  SenatOT  Frank  H. 
Murkowski 

Regulations: 
MCFL  Regulations:  Revised  Rules  on 
Candidate  Appearances,  Facilitation, 
Endorsements,  Voter  Guides  and 
Meeting  Roonu  (11  CF.R.  §§  114.2(f), 
114.3(c),  114.4  (b)  ft  (c),  and  114.12)). 

Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer. 

Telephone:  (202)  219-4155. 

Drioret  Hardy. 

Administrative  Assistant. 

[FR  Doc.  95-19957  FUed  8-8-95;  3:27  pm) 

BNjJNQ  ooof  sns-et-M 

MISSISSIPPI  RIVER  COMMSSION 

TIME  AND  DATE:  9:30  a.m.,  August  28. 
1995. 

PLACE;  On  board  Mississippi  Vat  the 
Ferry  I  binding,  Hickman,  KY. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED:  (1)  Report 
on  general  conditions  of  the  Mississippi 
River  and  Tributaries  Project  and  major 
accomplishments  since  the  last  meeting; 
(2)  Views  and  suggestions  from 
members  of  the  public  on  any  matters 
pertaining  to  the  Flood  Control, 
Mississippi  River  and  Tributaries 
Project,  and  (3)  District  Commander's 
report  on  the  Mississippi  River  and 
Tributaries  Project  in  Memphis  District. 
TIME  AND  date:  9:00  a.m.,  August  29, 
1995. 

PLACE;  On  board  Mississippi  Vat  City 
Front,  Memphis,  TN. 
STATUS:  Open  to  the  public. 


MATTERS  TO  BE  CONSIDERED:  (1)  Report 
on  general  conditions  of  the  Mississippi 
River  and  Tributaries  Project  and  major 
accomplishments  since  the  last  meeting; 
and  (2)  Views  and  suggestions  from 
members  of  the  public  on  any  matters 
pertaining  to  the  Flood  Control, 
Mississippi  River  .and  Tributaries 
Project 

AND  DATE:  9:00  a.m..  August  30, 


1995. 

place;  On  board  Mississippi  Vat  Poit 
Rosedale,  Rosedale,  MS. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  (1)  Report 
on  general  conditions  of  the  Mississippi 
River  and  Tributaries  Project  and  major 
accomplishments  since  the  last  meeting; 
and  (2)  Views  and  suggestions  from 
members  of  the  public  on  any  matters 
pertaining  to  the  Flood  Control. 
Mississippi  River  and  Tributaries 
Project;  and  (3)  District  Commander's 
report  on  the  Mississippi  River  and 
Tributaries  Project  in  Vicksburg  District 

TME  AND  DATE:  8:30  a.m..  September  1. 
1995. 

PLACE:  On  board  Mississippi  Vat  Teche- 
Vermilion  Pumping  Plant.  Krotz 
Springs,  LA. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  (1)  Report 
on  general  conditions  of  the  Mississippi 
River  and  Tributaries  Project  and  major 
accomplishments  since  the  last  meeting; 
and  (2)  Views  and  suggestions  from 
members  of  the  public  on  any  matters 
pertaining  to  the  Flood  Control, 
Mississippi  River  and  Tributaries 
Project;  and  (3)  District  Commander's 
report  on  the  Mississippi  River  and 
Tributaries  Project  in  New  Orleans 
District. 

CONTACT  PERSON  FOR  MORE  INFORMATION:. 
Mr.  Noel  D.  Caldwell,  telephone  601- 
634-5766. 
Noel  D.  CaldweU, 

Execu  live  Assistant,  Mississippi  River 

Commission. 

[FR  Doc.  95-19942  Filed  8-8-95;  2:16  pm) 

BILLING  CODE  3710-GX-M 

NATIONAL  CREDIT  UNION  ADMINISTRATION 

Notice  of  Previously  Held  Emergency 
Meeting 

TIME  AND  DATE:  2:05  p.m.,  Monday, 
August  7, 1995. 
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PLACE:  Board  Room,  7th  Floor.  Room 
7047, 1775  Duke  Street.  Alexandria, 
Virginia  22314-3428. 

STATUS:  Closed. 

MATTER  CONSIDERED: 

1.  Administrative  Action  under  Section 
206  of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (5),  (8),  (9)(A)(ii),  and 
(9)(B). 

The  Board  voted  unanimously  that 
Agency  business  required  that  a  meeting 
be  held  with  less  than  the  usual  seven 
days  advance  notice,  that  it  be  closed  to 
the  pubhc.  and  that  earUer 
announcement  of  this  was  not  possible. 

The  Board  voted  unanimously  to 
close  the  meeting  imder  the  exemptions 
stated  above.  Acting  General  Counsel 
James  Engel  certified  that  the  meeting 
could  be  closed  under  those 
exemptions. 


FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Baker,  Secretary  of  the  Board, 
Telephone  (703)  518-6304. 
Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  95-19844  Filed  8-7-95;  8:45  am] 

BILUNO  CODE  7S35-01-M 

NATIONAL  SCIENCE  FOUNDATION 
National  Science  Board 

DATE  AND  TIME: 

August  17, 1995, 9:00  a.m.  Closed  Session 

August  18, 1995, 8:00  a.m.  Closed  Session 
August  18, 1995, 8:15  a.m.  Open  Session 

PLACE:  National  Science  Foundation, 

4201  Wilson  Boulevard,  Room  1235, 

Arlington.  Virginia  22230. 

STATUS: 

Part  of  this  meeting  will  be  open  to  the 

pubUc. 
Part  of  this  meeting  will  be  closed  to  the 

pubUc. 


MATTERS  TO  BE  CONSIDERED: 

Thursday,  August  17, 1995 

Closed  Session  (9:00  a.m.-l  1 :30  a.m.) 
— NSF  FY  1997  Budget 
Friday,  August  18, 1995 

Closed  Session  (8:00  a.m.-8:15  a.m.) 

— Minutes,  July  1995  Meeting 
— Grants  and  Contracts 

Friday,  August  18, 1995 

Open  Session  (8:15  a.m.-9:45  a.m.) 

— Minutes.  July  1995  Meeting 

— Closed  Session  Agenda  Items  fiar  October 

— Chairman's  Report 

— ^Director's  Report 

— Committee  Reports 

— Other  Business/ Adjourn 

—GEO  Presentation 

Marta  Cdielsky, 

Executive  Officer. 

(FR  Doc.  95-19845  Filed  8-7-95;  4:51  pm) 

BHJJNQ  CODE  7565-01-M 


Thursday 
August  10,  1995 


Part  II 

Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Proposed  Designation  of  Critical  Habitat 
for  the  Marbled  Murrelet;  Supplemental 
Proposed  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  md  Wlldtlfe  Service 

50CFRPart17 
MN  1018-AC33 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Designation  of 
Critical  Habitat  for  the  Mart)led 
Murrsiet 

agency:  Fish  and  Wildlife  Service, 

Intoior. 

ACTION:  Supplemental  proposed  rule. 

summary:  The  U.S.  Fish  and  WildUfe 
Service  originally  proposed  to  designate 
critical  habitat  for  the  marbled  muirelet 
{Brachyramphus  marmoratus 
marmoratus)  in  Washington,  Oregon, 
and  California  on  January  27, 1994  (59 
FR  3811).  Based  on  comments  received 
on  the  original  proposal  and  additional 
information,  the  Service  has  amended 
the  proposed  designation  of  critical 
habitat  for  the  marbled  murrelet,  Usted 
as  a  threatened  species  under  the 
Endangered  Species  Act  (Act). 

The  marbled  murrelet  is  a  small 
seabird  of  the  Alcidae  family  that 
forages  in  the  near-shore  marine 
environment  and  nests  in  large  trees  in 
coniferous  forest  along  the  coast. 
Located  primarily  on  Federal  land,  and 
to  a  lesser  extent  on  State,  coxmty,  city, 
and  private  lands,  this  amended  critical 
habitat  proposal  woidd  provide 
additional  protection  requirements 
under  section  7  of  the  Act  with  regard 
to  activities  that  are  funded,  authorized, 
or  carried  out  by  a  Federal  agency. 
Section  4  of  the  Act  requires  the  Service 
to  designate  critical  habitat  for  listed 
species  on  the  basis  of  the  best  scientific 
information  available  and  to  consider 
the  economic  and  other  relevant 
impacts  of  including  particular  areas  in 
the  designation. 

DATES:  Comments  frqm  all  interested 
parties  must  be  received  by  October  10, 
1995.  The  Service  will  hold  five  public 
hearings  on  this  proposal.  The  dates  and 
locations  for  the  hearings  are  included 
in  the  PubUc  Comments  Solicited 
section,  under  the  SUPPLEMENTARY 
INFORMATION  caption. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  State  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  Oregon  State  Office, 
2600  SE  98th  Avenue.  Suite  100, 
Portland,  Oregon,  97266.  The  complete 
file  for  this  proposal  is  available  for 
pubUc  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Russell  Peterson,  State  Supervisor,  U.S. 


Fish  and  Wildlife  Service,  see 
ADDRESSES  section  or  telephone  503- 
231-6179  or  FAX  S03-23 1-6195. 

SUPPLEMENTARY  INFORMATION: 

Background 

Previous  Federal  Actions 

On  January  15. 1988,  the  U.S.  Fish 
and  Wildlife  Service  (Service)  received 
a  petition  to  list  the  North  American 
subspecies  of  the  marbled  murrelet 
(Brachyramphus  marmoratus 
marmoratus]  in  Washington.  Oregon, 
and  CaUfomia  as  a  threatened  species 
imder  the  Endangered  Species  Act  On 
October  17. 1988.  the  Service  pubUshed 
a  finding  that  the  petition  had  presented 
substantial  information  to  indicate  that 
the  requested  action  may  be  warranted 
(53  FR  40479).  Because  of  the  increased 
research  effort  and  new  information 
available,  the  status  review  period  was 
reopened,  with  the  concurrence  of  the 
petitioners,  &x)m  March  5, 1990,  throtigh 
May  31. 1990  (55  FR  4913). 

On  June  20, 1991,  the  Service 
pubUshed  a  proposal  to  list  the  marbled 
miurelet  in  Washington,  Oregon,  and 
Cahfomia  as  a  threatened  species  (56  FR 
28362).  The  conunent  period  was 
reopened  for  30  days  on  January  30, 
1992,  to  gather  the  most  updated 
information  about  the  species  (57  FR 
3804).  Following  an  order  by  the  U.S. 
District  Court  for  the  Western  EHstrict  of 
Washington  denying  a  6-month 
extension,  the  Service  published  the 
final  riile  Usting  the  marbled  murrelet  in 
Washington,  Oregon,  and  California  as  a 
threatened  species  (57  FR  45328,  Oct.  1. 
1992).  In  February  1993,  the  Service 
appointed  a  Recovery  Team  to  develop 
a  recovery  plan  for  the  marbled 
murrelet. 

On  November  2, 1993,  the  U.S. 
[District  Court  for  the  Western  District  of 
Washington  granted  a  motion  by  the 
plaintiffs  in  Marbled  Murrelet  v.  Babbitt 
to  compel  a  proposed  designation  of 
critical  habitat.  In  the  ruling,  the  court 
ordered  the  Secretary  of  the  Interior  to 
propose  designating  critical  habitat  for 
the  marbled  murrelet  no  later  than 
January  21,  1994,  and  to  make  a  final 
designation  of  critical  habitat  as  soon  as 
reasonably  possible  imder  appUcable 
law. 

On  January  27, 1994,  the  Service 
published  a  proposed  rule  for  the 
designation  of  critical  habitat  for  the 
marbled  murrelet  (59  FR  3811).  PubUc 
comment  was  due  by  April  27, 1994.  On 
March  14, 1994,  the  Service  feceived  a 
request  for  a  pubUc  hearing.  To  aUow 
additional  comment,  the  pubUc 
comment  period  was  reopened  for  30 
days  on  May  9, 1994.  The  pubUc 
hearing  was  conducted  on  May  24, 


1994,  in  North  Bend,  Oregon.  Based  on 
comments  received  from  the  Recovery 
Team,  other  comments,  and  additional 
information,  the  Service  has 
significantly  amended  its  proposed 
critical  habitat  designation.  Therefore, 
the  Service  is  requesting  public 
comment  on  all  aspects  of  this  amended 
proposal,  including  the  draft  economic 
analysis.  The  draft  Recovery  Plan  for  the 
marbled  miurelet  (USFWS  1995)  is 
"being  released  for  pubHc  comment 
simultaneously  with  this  proposal. 

Ecological  Considerations 

The  marbled  murrelet  is  a  smtdl 
seabird  of  the  Alcidae  family.  The  North 
American  subspecies  ranges  bom  the 
Aleutian  Archipelago  in  Alaska, 
eastward  to  Cook  Inlet.  Kodiak  Island. 
Kenai  Peninsula  and  Prince  William 
Soimd,  south  along  the  coast  through 
the  Alexander  Archipelago  of  Alaska. 
British  Coliunbia,  Washington,  and 
Oregon  to  central  CaUfomia.  Some 
wintering  birds  are  found  in  southern 
CaUfomia.  A  separate  subspecies 
(Brachyramphus  marmoratus  perdix) 
occurs  in  Asia.  Though  recent  genetic 
analysis  indicates  that  the  NorSi 
American  subspecies  may  warrant  full 
specific  status  (Friesen  et  al.  1994).  a 
status  change  has  not  yet  been 
recognized. 

Marbled  murrelets  spend  most  of  their 
Uves  in  the  marine  environment  where 
they  feed  primarily  on  small  fish  and 
invertebrates  in  near-shore  marine 
waters.  They  forage  by  pursuit  diving  in 
waters  generally  up  to  80  meters  (260 
feet)  deep  and  0.3  to  2  kilometers  (0.2 
to  1.2  miles)  off-shore.  Pairs  are  often 
seen  diving  simultaneously,  which 
researchers  suggest  may  increase 
foraging  efficiency  (Strachan  et  al. 
1995).  Courtship  behaviors  have  been 
observed  at  sea  although  copulation 
rarely  has  been  witnessed.  Marbled 
murrelets  also  aggregate,  loaf,  preen, 
and  exhibit  wing-stretching  behaviors 
on  the  water. 

Marbled  murrelets  nest  inland, 
typically  in  large-diameter  old-growth 
trees  in  low-elevation  forests  with 
multi-layered  canopies  (Hamer  and 
Nelson  1995b).  Marbled  murrelets  have 
been  found  occasionaUy  on  rivers  and 
inland  lakes  (Carter  and  Sealy  1986; 
Strachan  et  al.  1995). 

Marbled  murrelets  appear  to  be 
soUtary  in  their  nesting  habits  but  are 
fiequently  detected  in  groups  in  the 
forest  (USFWS  1995).  Two  nests 
discovered  in  Washington  diuing  1990 
were  located  within  46  meters  (150  feet) 
of  each  other  (Hamer  and  Cummins 
1990),  and  two  nests  discovered  in 
Oregon  during  1994  were  located  within 
33  meters  (100  feet)  of  each  other  (K. 


Nelson.  OR  Coop.  Wildl.  Res.  Unit.  pers. 
comm.  1995). 

Nesting  occurs  over  an  extended 
period  from  late  March  to  late 
September  (Carter  and  Sealy  1987; 
Hamer  and  Nelson  1995b).  During  the 
breeding  period,  the  female  marbled 
murrelet  lays  a  single  egg  in  a  tree 
containing  a  suitable  nesting  platform 
(e.g.,  large  or  forked  limbs,  dwarf 
mistletoe  (Arceuthohium  spp.) 
infections,  witches  brooms,  deformities, 
etc.  (Hamer  and  Nelson  1995b)).  Both 
sexes  incubate  the  egg  in  altemating  24- 
hour  shifts  for  approximately  30  days, 
and  the  young  fledges  after  an 
additional  27  to  40  days  (Simons  1980; 
Hirsch  et  al.  1981;  Singer  et  al.  1991; 
Hamer  and  Nelson  1995a;  Nelson  and 
Hamer  1995a).  Adults  feeding  young  fly 
from  ocean  feeding  areas  to  nest  sites  at 
all  times  of  the  day,  but  most  often  at 
dusk  and  dawn  (Hamer  and  Cummins 
1991;  Nelson  and  Hamer  1995a).  Chicks 
are  fed  at  least  once  a  day.  The  adults 
usually  carry  only  one  fish  at  a  time  to 
the  young  (Carter  and  Sealy  1987; 
Hamer  and  Cummins  1991;  Singer  et  al. 
1992;  K.  Nelson,  pers.  comm.  1992; 
Nebon  and  Hamer  199Sa).  The  young 
are  semi-precodal.  Before  leaving  the 
nest,  the  young  molt  into  a  distinctive 
juvenile  pliunage.  A  fledgling's  first 
flight  is  from  the  nest  directly  to  the 
marine  environment  (Hamer  and 
Cummins  1991). 

Marbled  murrelets  have  been 
observed  at  some  inland  sites  during  all 
months  of  the  year  (Paton  et  al.  1987; 
Naslimd  1993).  Attendance  at  breeding 
sites  diuing  the  non-breeding  season 
may  enhance  pair  bond  maintenance, 
fadUtate  earUer  breeding,  or  reinforce 
famiUarity  with  fUght  paths  to  breeding 
sites  (Naslund  and  OlDonneU  1995; 
O'Donnell  et  al.  1995). 

With  respect  to  critical  habitat,  the 
Service  considered  two  components  of 
marbled  murrelet  habitat  that  are 
biologicaUy  essential — (1)  terrestrial 
nesting  habitat,  and  (2)  marine  foraging 
habitat  used  diuing  the  breeding  season. 
Forested  areas  with  conditions  that 
support  nesting  marbled  murrelets  are 
referred  to  as  "suitable  nesting  habitat." 
Marine  areas  with  conditions  that 
support  foraging  marbled  miurelets  are 
lefored  to  as  "suitable  foraging 
habitat." 

Throughout  the  forested  portion  of  the 
species'  range,  marbled  murrelets 
typically  nest  in  forested  areas 
containing  characteristics  of  older 
forests  (Binford  et  al.  1975;  Sealy  and 
Carter  1984;  Carter  and  Sealy  1987; 
Carter  and  Erickson  1988;  Marshall 
1988;  Paton  and  Ralph  1988;  Nelson 
1989, 1992;  Hamer  and  Cummins  1990, 
1991;  Quinlan  and  Hughes  1990;  Kuletz 


1991;  Singer  et  al.  1991, 1992;  Nelson  et 
al.  1992;  Hamer  et  al.  1994;  Ralph  et  al. 
1995a). 

The  marbled  murrelet  population  in 
Washington,  Oregon,  and  California 
nests  in  most  of  the  major  types  of 
coniferous  forests  in  the  western 
portions  of  these  states,  wherever  older 
forests  remain  inland  of  the  coast. 
Although  marbled  murrelet  nesting 
habitat  characteristics  are  somewhat 
variable  throughout  the  range  of  the 
species,  some  general  habitat  attributes 
are  characteristic  throughout  its  range, 
including  the  presence  of  nesting 
platforms,  adequate  canopy  cover  over 
the  nest,  landscape  condition,  and 
distance  to  the  marine  environment. 

Individual  tree  attributes  that  provide 
conditions  suitable  for  nesting  include 
large  branches  (average  of  32 
centimeters  (13  inches),  range  of  10  to 
81  centimeters  (4  to  32  inches)  in 
Washington,  Oregon,  and  CaUfomia)  or 
forked  branches,  deformities  (e.g., 
broken  tops),  dwarf  mistletoe  infections, 
witches  brooms,  or  other  structures 
large  enough  to  provide  a  platform  for 
a  nesting  adult  murrelet  (Carter  and 
Sealy  1987;  Hamer  and  Cummins  1990, 
1991;  Singer  et  al.  1991, 1992;  Ralph  et 
al.  1993;  Hamer  et  al.  1994;  Hamer  and 
Nelson  1995b).  These  structures  are 
typically  found  in  old-growth  and 
mature  forests,  but  may  be  found  in  a 
variety  of  forest  types  including  younger 
forests  containing  remnant  large  trees. 

Northwestern  forests  and  trees 
typicaUy  require  200  to  250  years  to 
attain  the  attributes  necessary  to  support 
marbled  murrelet  nesting,  although 
characteristics  of  nesting  habitat 
sometimes  develop  in  younger  coastal 
redwood  (Sequoia  sempervirens]  forests. 
Forests  with  older  residual  trees 
remaining  from  earUer  forests  may  also 
develop  into  nesting  habitat  more 
quickly  than  those  without  residual 
trees.  These  renmant  attributes  can  be 
products  of  fire,  wind  storms,  or 
previous  logging  operations  that  did  not 
remove  all  of  the  trees.  Other  factors 
that  may  affect  the  time  required  to 
develop  suitable  nesting  habitat 
characteristics  include  site  productivity 
and  microclimate. 

As  of  January  1, 1994, 65  nests  had 
been  located  in  North  America, 
including  6  in  Washington,  22  in 
Oregon,  and  10  in  CaUfomia  (Binford  et 
al.  1975;  Varoujean  et  al.  1989;  Quinlan 
and  Hughes  1990;  Hamer  and  Cummins 
1990, 1991;  Kuletz  1991;  Singer  et  al. 
1991, 1992;  Hamer  and  Nelson  1995b). 
All  of  the  nests  in  Washington,  Oregon, 
and  CaUfomia  were  in  large  trees  that 
were  more  than  81  centimeters  (32 
inches)  diameter  at  breast  height  (dbh). 
Of  the  37  nests  for  which  data  were 


collected,  70  percent  were  on  a  moss 
substrate  and  30  percent  were  on  litter, 
such  as  bark  pieces,  conifer  needles, 
small  twigs,  or  duff.  Fifty-nine  percent 
of  the  nests  were  on  large  or  deformed 
branches,  16  percent  were  on  forked 
limbs,  6  percent  were  on  a  limb  where 
it  attached  to  the  tree  bole,  11  percent 
were  on  dwarf  mistletoe,  and  8  percent 
were  on  other  structures  (T.  Hamer, 
Hamer  Environmental,  pers.  comm. 
1995). 

More  than  94  percent  of  the  nests 
were  in  the  top  half  of  the  nest  trees, 
which  may  allow  easy  nest  access  and 
provide  shelter  from  potential  predators 
and  weather.  Canopy  cover  directly  over 
the  nests  wtis  typically  high  (average  84 
percent,  range  5  to  100  percent)  in 
Washington,  Oregon,  and  California  (T. 
Hamer,  pers.  comm.  1995).  This  cover 
may  provide  protection  from  predatore 
and  weather.  Such  canopy  cover  may  be 
provided  by  trees  adjacent  to  the  nest 
tree,  and/or  by  the  nest  tree  itself 
Canopy  closure  of  the  nest  stand/site 
varied  between  12  and  99  percent  and 
averaged  48  percent  (T.  Hamer,  pers. 
comm.  1995). 

Nest  stand  size  in  Washington. 
Oregon,  and  CaUfomia  varied  between  3 
and  1.100  hectares  (7  and  2.717  acres) 
and  averaged  206  hectares  (509  acres) 
(Hamer  and  Nelson  1995b).  Miller  and 
Ralph  (1995)  found  in  CaUfomia  that 
stand  size  had  no  effect  on  whether 
murrelets  were  present  or  occupied  a 
stand.  However,  the  effects  of  stand  size 
on  murrelet  presence  and  use  may  be 
masked  by  other  factors  such  as  small 
sample  sizes  in  the  larger  stand 
categories,  stand  history,  and  proximity 
of  a  stand  to  other  old-growth  stands. 

General  landscape  condition  also  may 
influence  the  degree  to  which  marbled 
murrelets  nest  in  an  area.  In 
Washington,  marbled  murrelet 
detections  increased  when  old-growth/ 
mature  forests  comprised  more  than  30 
percent  of  the  landscape  (Hamer  and 
Cummins  1990).  Hamer  and  Cummins 
(1990)  found  that  detections  of  marbled 
murrelets  decreased  in  Washington 
when  the  percentage  of  clear-cut/ 
meadow  in  the  landscape  increased 
above  25  percent.  Additionally,  Raphael 
et  al.  (1995)  found  that  the  percentage 
of  old-growth  forest  and  large  sawtimber 
was  significantly  greater  within  0.8- 
kilometer  (0.5-mile)  of  sites  (203-hectare 
(501-acre)  circles)  that  were  occupied  by 
murrelets  than  at  sites  where  they  were 
not  detected.  Raphael  et  al.  (1995) 
suggested  tentative  guidelines  based  on 
this  analysis  that  sites  with  35  percent 
old-growth  and  large  sawtimber  in  the 
landscai}e  are  more  likely  to  be 
occupied.  In  CaUfomia,  MiUer  and 
Ralph  (1995)  found  that  the  density  of 
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old-growth  cover  and  the  presence  of 
coastal  redwood  were  the  strongest 
predictors  of  murrelet  presence. 

Nests  have  been  located  in  forested 
areas  dominated  by  coastal  redwood, 
Douglas-fir  (Pseudotsuga  menziesii), 
moimtain  hemlock  (Tsuga  mertensiana), 
Sitka  spruce  (Picea  sitchensis),  western 
hemlock  [Tsuga  heterophylla),  and 
western  redcedar  [Thuja  plicata) 
(Binford  et  al.  1975;  Quinlan  and 
Hughes  1990;  Hamer  and  Qunmins 
1991;  Singer  et  al.  1991, 1992;  Hamer 
and  Nelson  1995b].  Individual  nests  in 
Washington,  Oregon,  and  CaUfomia 
have  been  located  in  Douglas-fir,  coastal 
redwood,  western  hemlock,  western 
redcedar,  and  Sitka  spruce  trees. 

For  nesting  habitat  to  be  accessible  to 
marbled  miurelets,  it  must  occur  at  a 
distance  fit>m  the  marine  environment 
consistent  with  the  flight  and  energetic 
capabilities  of  the  species.  The  farthest 
inland  distance  for  a  known  occupied 
site  is  84  kilometers  (52  miles)  in 
Washington.  The  farthest  known  inland 
occupied  sites  in  Oregon  and  California 
are  61  and  56  kilometers  (38  and  35 
miles),  respectively.  Occupied  sites  are 
defined  as  forest  stands  where  marbled 
murrelets  have  been  observed  exhibiting 
behaviors  generally  associated  with 
nesting.  Additionally,  detections  (not 
occupied  sites)  have  been  documented 
farther  inland  in  Oregon  (K.  Nelson, 
pers.  comm.  1995). 

Marbled  murrelet  nests  are  difficult  to 
locate  for  several  reasons — (1)  nests  are 
generally  located  high  in  the  canopy;  (2) 
adults  and  juveniles  have  cryptic 
pliunage  during  most  of  the  nesting 
season;  (3)  adults  can  be  extremely  quiet 
in  the  vicinity  of  nests;  and  (4)  adults 
may  show  activity  near  the  nest  only 
once  per  day,  usually  under  low  light 
conditions.  Therefore,  identification  of 
occupied  sites  and  suitable  nesting 
habitat  are  the  best  indicators  of 
potential  nest  sites.  Indicators  of 
occupied  habitat  include  active  nests; 
egg  shell  fi^gments;  young  found  on  the 
forest  floor;  marbled  miurelets  seen 
flying  through  the  forest  beneath  the 
canopy,  landing  in  trees,  circling  above 
the  canopy,  and  calling  from  a 
stationary  perch;  or  large  numbers  of 
murrelets  heard  calling  from  in  and 
around  a  stand. 

Inland,  marbled  murrelets  are 
generally  easier  to  detect  at  high-use 
sites  during  the  spring  and  late  summer 
when  breeding  activities  peak  (Paton 
and  Ralph  1988;  Nelson  1989).  Inland 
detections  of  the  species  are  less 
frequent  during  the  early  fall  when 
murrelets  have  presumably  completed 
breeding  and  are  undergoing  a  flightless 
molt  at  sea.  Similarly,  detections  are 


more  difficult  in  areas  that  support  low 
niunbers  of  reproducing  pairs. 

Marbled  murrelets  spend  most  of  their 
Uves  in  the  marine  environment  where 
they  consvune  a  diverse  group  of  prey. 
Maintaining  areas  that  support 
populations  of  prey  species  juxtaposed 
with  nesting  areas  are  essential  to 
maintaining  successfully  reproducing 
marbled  murrelet  populations  (Burkett 
1995).  Murrelets  often  aggregate  near 
local  food  concentrations,  resulting  in  a 
cliunped  distribution  in  the  marine 
environment  (Sealy  and  Carter  1984). 
Prey  breeding  areas  (e.g.,  near-shore 
kelp  beds,  sand  or  gravel  beaches,  sand 
banks,  etc.)  and  areas  where  prey  may 
concentrate  (e.g.,  near-shore  upwellings, 
waters  at  the  mouths  of  bays  and  coastal 
rivers,  eddies  in  the  vicinity  of 
headlands,  river  mouths  and  associated 
plumes,  and  tidal  rips,  etc.)  are  likely 
the  most  important  featiues  determining 
murrelet  foraging  opportunities  (Ainley 
et  al.  1995;  Hunt  1995).  Human-caused 
disturbances  (e.g.,  intense  commercial 
or  recreational  fishing)  may  affect  prey 
density  or  accessibihty. 

Most  of  the  information  available 
about  prey  species  of  marbled  murrelets 
is  from  the  Gulf  of  Alaska  and  British 
Columbia,,  and  is  siunmarized  by 
Burkett  (1995).  Marbled  murrelets 
generally  forage  in  near-shore  marine 
waters  at  distances  of  0.3  to  2  kilometers 
(0.2  to  1.2  miles)  fitim  shore;  however, 
they  occur  at  distances  up  to  24 
kilometers  (14  miles)  from  shore  in 
reduced  numbers.  Marine  systems 
producing  sufficient  prey  to  support 
marbled  murrelets  provide  suitable 
foraging  habitat  for  the  species. 

Marbled  miurelets  have  been  reported 
feeding  on  a  wide  variety  of  small  fish 
and  invertebrates,  indicating  their 
flexibihty  and  capabiUty  to  use 
alternative  prey  sources.  Prey  include 
Pacific  sandlance  [Ammodytes 
hexapterus).  Pacific  herring  [Clupea 
harengus),  northern  anchovy  [Engraulis 
mordax),  osmerids,  sea  perch 
[Cymatogaster  aggregata),  euphausiids 
[Euphausia  pacifica  and  Tbysanoessa 
spinifera),  mysids  [Neomysis  spp.),  and 
amphipods,  among  others  (Sealy  1975; 
Sanger  1987;  Sanger  and  Jones  1981; 
Carter  and  Sealy  1990;  Strong  et  al. 
1993;  Burkett  1995).  Fish  are  an 
important  component  of  the  diet  during 
the  summer,  which  coincides  with  the 
nestling  and  fledgling  periods,  while 
euphausiids,  mysids,  and  amphipods 
seem  to  be  more  important  in  the  wiuter 
and  spring  in  some  areas  (Munro  and 
Clemens  1931;  Sealy  1975;  Krasnow  and 
Sanger  1982;  Sanger  1983, 1987;  Carter 
1984;  Carter  and  Sealy  1990;  Vermeer 
1992;  Burkett  1995). 


Prior  to  euroamerican  settlement, 
nesting  habitat  for  the  marbled  murrelet 
was  well-distributed,  particularly  in  the 
wetter  portions  of  its  range  in 
Washington,  Oregon,  and  California. 
This  habitat  was  generally  found  in 
large,  contiguous  blocks  as  described 
under  the  Management  Considerations 
section  of  this  proposed  rule.  The 
Recovery  Team  considered  the  loss  of 
habitat  to  be  one  of  the  primary  factors 
limiting  current  population  size  bom 
British  Columbia  to  Cahfomia. 

Currently,  breeding  populations  of 
iQarbled  miutelets  are  not  distributed 
continuously  throughout  the  species' 
range.  Little  habitat  remains  at  low 
elevations  in  Washington's  Puget 
Trough.  Lands  surrounding  the  Puget 
Troi^,  particularly  to  the  east  and 
south,  are  highly  urbanized,  developed 
for  agricultural  use,  or  contain  young 
forests,  forcing  marbled  murrelets  to  fly 
up  to  42  kilometers  (25  miles)  inland  to 
reach  the  first-available  suitable  nesting 
habitat. 

Off  the  Oregon  tmd  tiahfomia  coasts, 
three  areas  where  marbled  murrelets  are 
concentrated  at  sea  correspond  to  the 
four  largest  remaining  blocks  of  coastal 
older  forest  inland,  libese  blocks  of 
older  forest  are  separated  by  areas  of 
little  or  no  habitat  that  correspond  to 
areas  where  few  marbled  murrelets  are 
found  at  sea  (Strong  et  al.  1995; 
Varoujean  and  Williams  1995;  Ralph 
and  Miller  1995;  Ralph  et  al.  1995b). 

The  area  between  the  Olympic 
Peninsula  in  Washington  and  Tillamook 
County  in  Oregon  (160  kilometers  (100 
miles))  contains  few  occupied  sites  or 
sightings  of  marbled  murrelets.  In 
California,  approximately  480 
kilometers  (300  miles)  separate  the  large 
breeding  populations  to  die  north  in 
Humboldt  and  Del  Norie  Counties  from 
the  southern  breeding  population  in  San 
Mateo  and  Santa  Cruz  Counties. 
Currently  this  reach  contains  few 
marbled  murrelets;  however,  the  area 
likely  contained  significant  numbers  of 
marbled  murrelets  before  extensive 
logging  (Paton  and  Ralph  1988,  Larsen 
1991).  The  degree  of  interaction  that 
occurs  across  these  areas  containing  few 
murrelets  is  unknown. 

Marbled  murrelets  are  affected  by 
impacts  to  their  nesting  habitat,  marine 
foraging  habitat,  and  food  supply,  as 
well  as  direct  mortality  from  human 
activities  such  as  oil  spills  and  gill  nets. 
Based  oh  analyzing  likely  ranges  of 
fecundity  and  survivorship  of  this 
species,  Beissinger  (1995)  estimated  that 
marbled  murrelets  in  Washington, 
Oregon,  and  California  are  most  likely 
declining  at  a  rate  between  4  and  6 
percent  per  year. 


Beissinger  (1995)  derived  the  range  of 
fecundity  estimates  from  reviewing  the 
results  of  several  studies  of  juvenile  to 
adult  ratios  and  nesting  success. 
Fecundity,  the  number  of  female  young 
produced  annually  per  adult  female, 
ranged  from  0.06  to  0.18.  Marbled 
murrelets  have  a  low  annual 
reproductive  potential  because  they  lay 
only  one  egg  at  a  time  and  probably  nest 
only  once  a  year.  To  put  these  niunbers 
in  context,  fecundity  levels  would  need 
to  be  between  0.20  and  0.46  for  the 
population  to  remain  stable  or  increase 
(USFWS 1995).  Beissinger  obtained  an 
estimated  annual  probability  of  0.845 
adult  survivorship  for  marbled 
murrelets  by  applying  Nur's  (1993) 
results  relating  survival  to  body  size  and 
reproductive  effort  for  10  aldd  species. 
Alcids  typically  experience  high  rates  of 
mortality  prior  to  attaining  breeding  age 
(Hudson  1985). 

Beissinger  (1995)  then  estimated 
lambda  (X),  the  expected  annual  growth 
rate  of  a  population,  for  several  likely  - 
combinations  of  fecundity  and  survival, 
all  combinations  of  which  showed 
population  declines.  The  declines 
estimated  by  Beissinger's  model  are 
similar  to  population  declines  reported 
in  two  field  data  sets  from  Alaska 
(spanning  20  years)  and  British 
Columbia  (spanning  10  years). 

The  current  decmiing  population 
numbers  may  be  related  to  several 
factors.  In  addition  to  habitat  loss  and 
fragmentation,  which  may  reduce 
nesting  success,  declines  may  be 
exacei^ted  by  high  mortality  rates  of 
the  young  of  the  year  prior  to  reaching 
the  ocean,  and  high  mortaUty  rates  of 
juveniles  and  adults  in  the  marine  and 
terrestrial  environmrats. 

Marbled  murrelets  display  a  variety  of 
morphological  and  behavioral 
characteristics  indicative  of  selection 
pressures  from  predation  at  nest  sites. 
For  example,  plumage  and  eggshells 
exhibit  cryptic  coloration  and  adults  fly 
to  and  from  nests  by  indirect  routes  and 
often  under  low-Ught  conditions 
(Nelson  and  Hamer  1995a).  Potential 
nest  predators  include  the  common 
raven  [Corvus  conrax),  Steller's  jay 
[Cyanocitta  stelleri),  American  crow 
[Connis  brachyrhyncbos),  great  homed 
owl  [Bubo  virginianus),  sharp-shiimed 
hawk  [Accipiter  striatus).  Cooper's 
hawk  [Accipiter  cooperii),  noithem 
goshawk  [Accipiter  gentilis),  raccoon 
[Procyon  lotor),  marten  [Martes 
americana),  and  fisher  [Martes 
pennanti).  Ravens,  Steller's  jays,  and 
possibly  great  homed  owls  are  known 
predators  of  eggs  or  chicks  (Nelson  and 
Hamer  1995b). 

From  1974  through  1993, 
approximately  64  percent  of  the 


marbled  murrelet  nests  in  Washington, 
Oregon,  and  California  failed,  whoe 
nest  success/feilure  was  documented. 
Of  those  nests,  57  percent  failed  due  to 
predation  (Nelson  and  Hamer  1995b). 
The  relatively  high  predation  rate  could 
be  biased  because  nests  near  forest 
edges  may  be  more  easily  located  by 
observers  and  more  susceptible  to 
predation  and  because  observers  may 
attract  predators.  Hamer  and  Nelson 
(1995b)  beUeved  that  researchers  had 
minimal  impacts  on  predation  in  most 
cases  because  the  nests  were  monitored 
from  a  distance  and  relatively 
infrequently,  and  precautions  were 
implemented  to  minimize  predator 
attracticHi. 

Although  the  effect  of  habitat 
alterations  on  predation  of  marbled 
murrelet  nests  has  not  been  specifically 
studied,  a  comparison  has  been  made  of 
successful  nests  and  those  that  feiled 
because  of  predation.  Nelson  and  Hamer 
(1995b)  found  that  successful  nests  were 
significanUy  farther  from  forest  edges 
and  were  better  concealed  than 
unsuccessful  nests. 

Several  possible  reasons  exist  for  the 
high  observed  predation  rates  of 
marbled  murrelet  nests.  Populations  of 
corvids  (jays,  crows,  and  ravens)  and 
great  homed  owls  are  increasing  in  the 
westem  United  States,  largely  in 
response  to  habitat  changes  and  food 
sources  provided  by  humans  (Robbins  et 
al.  1986;  Rosenberg  and  Raphael  1986; 
Johnson  1993;  Marzluff  et  al.  1994). 
Creation  of  forest  edge  habitat,  at  least 
in  some  forest-dominated  landscapes, 
has  been  implicated  in  increased  forest 
bird  nest  predation  rates  (Chasko  and 
Gates  1982;  Yahner  and  Scott  1988),  and 
in  general,  nesting  success  has  been 
shown  to  decline  near  forest  edges 
(Paton  1994).  Studies  of  artifidd  nests 
in  Padfic  Northwest  forests  also 
indicated  that  predation  of  forest  birds' 
nests  may  be  affected  by  habitat 
fragmentation  and  forest  management 
(Vega  1993;  Bryant  1994;  C.  Chambers, 
Oregon  State  University,  pen.  comm. 
1994).  Larger  stands  contain  sufficient 
internal  structure  to  potentially 
minimize  the  risk  of  predation  at  the 
nest  and  provide  suitable  climatic 
conditions  for  nesting. 

Mortahty  of  adults  and  juveniles 
occurs  in  the  terrestrial  and  the  marine 
enviromnents.  For  example,  in  the 
terrestrial  environment  adult  marbled 
murrelets  have  been  preyed  upon  by 
sharp-shinned  hawks,  peregrine  falcons 
[Falco  peregrinus),  bald  eagles 
[Haliaeetus  leucocephalus),  and 
possibly  merlins  [F.  columbarius) 
(Marks  and  Naslund  1994). 

In  the  marine  environment,  oil  spills 
and  commerdal  net  fisheries  adversely 


affect  marbled  murrelets.  Qean  water  is 
important  for  survival  and  completion 
of  the  murrelet 's  Ufe  cycle  and  for  the 
conservation  of  the  spedes.  Clean, 
unpolluted  water  is  essential  for 
maintaining  the  health  of  individual 
marbled  murrelets  and  prey  spedes,  and 
for  providing  areas  for  sodal 
interactions  and  other  behaviore. 

Marbled  murrelets  have  a  high 
vulnerability  to  oiling,  and  oil  spills 
have  had  catastrophic  effects  when  large 
spills  have  occurred  in  the  vicinity  of 
murrelet  concentrations.  Areas  where 
impacts  have  been  particularly  severe 
include  Prince  WilUam  Sound  in 
Alaska,  westem  Washington,  and 
central  California  (Carter  and  Kuletz 
1995).  The  45  maibled  murrelets 
recovered  after  the  Tenyo  Maru  spill  in 
1991  at  the  mouth  of  the  Strait  of  Juan 
de  Fuca  in  Washington  was  the  greatest 
number  of  murrelets  recovered  in  any 
oil  spill,  with  the  exception  of  the 
£xxon  Valdez  oil  spill,  and  represented 
a  significant  portion  of  the  local 
population  (Carter  and  Kuletz).  Oil 
spills  may  also  affect  forage  fish 
populations  (Irons  1992;  Oakley  and 
Kuletz  1994;  Piatt  and  Anderson  In 
press),  reduce  reproductive  success,  and 
disrupt  breeding  activity  (Carter  and 
Kuletz  1995).  Chronic  oil  pollution  can 
cause  mortality  through  oiling  and 
ingestion  of  oil.  Other  forms  of  pollution 
may  also  affect  birds  directly  through 
toxic  effects  on  their  food  supply. 

Mortahty  of  marbled  murrelets  from 
entanglement  and  drowning  in  fishing 
nets  has  declined  in  recent  years  in 
Washington,  Oregon,  and  CaUfomia,  but 
is  still  of  concem,  particularly  in 
Washington.  Gill-net  fisheries  are  most 
significant  as  a  threat  to  murrelets  in  the 
marine  environment  in  Washington, 
although  closures  of  some  areas, 
spedfically  to  protect  marbled 
murrelets,  are  proposed  for  the  1995 
season  (National  Marine  Fisheries 
Service  1995).  Gill-net  fisheries  no 
longer  occur  in  Oregon,  with  the 
exception  of  the  Columbia  River.  In 
CaUfomia,  fishing  regulations  protect 
most  murrelets  from  this  type  of 
mortality  (Carter  et  al.  1995). 

Gill-net  fisheries  occur  at  the  mouth 
of  the  Columbia  River,  in  Willapa  Bay, 
Grays  Harbor,  the  Strait  of  Juan  de  Fuca, 
and  Puget  Sound,  although  fishing 
efforts  in  coastal  fisheries  have  been 
greatly  reduced  because  of  depressed 
salmon  [Oncorhynchus  spp.)  runs.  An 
observer  program  in  1994  in  the  all- 
dtizens  and  Tribal  sockeye  salmon 
(Oncorhynchus  nerka)  drift  giU-net 
fishery  of  north  Puget  Sound,  which  is 
the  most  significant  fishery  in  Puget 
Sound,  estimated  an  entanglement  of  15 
murrelets,  with  a  range  of  2  to  59 
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murrelets  (Pierce  etal.in  draft). 
Entanglement  in  other  Washington  drift 
net  and  set  giU-net  fisheries  has  also 
been  documented  (Speich  and  Wahl 
1989;  Craig  and  Cave  1993;  BIA  1994; ). 
Grettenberger,  USFWS,  pers.  comm. 
1995).  Observer  programs  in  1993  and 
1994  in  Puget  Sound  salmon  purse  seine 
fisheries  indicated  that  entanglement 
rates  of  marbled  miurelets  wotb  much 
lower  with  this  gear  type  (Natural 
Resources  Consultants  1995). 

Adults  are  also  subject  to  other 
sources  of  mortaUty.  Marbled  murrelets 
have  been  accidentally  hooked  on 
fishing  lures,  and  could  also  become 
entan^ed  in  fishing  line  (Campbell 
1967;  Burger  1993).  In  general, 
increased  mortahty  of  adult  seabirds 
and  decreased  reproductive  efforts  have 
been  linked  with  El  Nino  episodes  when 
food  supphes  are  depressed  (Graybill 
and  Hodder  1985).  However,  marbled 
murrelets  have  evolved  to  survive  El 
Nino  events  over  the  long  term  (USFWS 
1995). 

Management  Considerations 

Marbled  miurelets  are  found  in  forests 
containing  a  variety  of  structures,  which 
are  in  part  the  result  of  varied 
management  practices.  In  many  areas, 
management  practices  have  resulted  in 
fragmentation  of  the  remaining  older 
forests  and  creation  of  large  areas  of 
younger  forests  that  have  yet  to  develop 
habitat  characteristics  suitable  for 
marbled  miurelet  nesting.  Fast  and 
current  forest  management  practices 
have  also  resulted  in  a  forest  age 
distribution  skewed  toward  younger- 
aged  stands  at  a  landscape  scale. 

In  many  portions  of  the  range  of  the 
marbled  murrelet,  forest  management 
has  historically  concentrated  on  clear- 
cut  logging.  After  forests  are  clear-cut, 
the  areas  are  traditionally  replanted  to  a 
single  or  few  tree  species  and 
maintained  as  even-aged  stands  for 
maximum  wood-fiber  production.  Site- 
preparation  and  management  activities 
may  further  decrease  species'  diversity. 
These  methods  include  prescribed 
burning  and  the  use  of  herbicides  or 
mechanical  methods  to  control 
competing  vegetation. 

Historical  logging  practices  in  some 
portions  of  the  species'  range  consisted 
of  more  selective  timber  harvest,  leaving 
remnant  patches  of  forests  of  varying 
ages  with  older  forest  characteristics. 
Tlie  imeven-aged  management  practices 
used  in  these  areas  usually  resulted  in 
more  diverse  forests  that  may  provide 
some  nesting  habitat  where  a  few  trees 
containing  suitable  marbled  murrelet 
nesting  structure  remain. 

Cmrent  and  historic  marbled  murrelet 
habitat  loss  is  generally  attributed  to 


timber  harvest  and  land  conversion 
practices,  although,  in  some  areas, 
natiiral  catastrophic  disturbances  such 
as  forest  fires  have  caused  losses. 
Reduction  of  the  remaining  older  forest 
has  not  been  evenly  distributed  in 
western  Washington,  Oregon,  and 
California.  Timber  harvest  has  been 
concentrated  at  the  lower  elevations  and 
in  the  Coast  Ranges  (Thomas  et  aJ. 
1990),  generally  overlapping  the  range 
of  the  marbled  murrelet 

Habitat  for  marbled  murrelets  has 
been  generally  declining  since  the 
arrival  of  European  settlers.  Bolsinger 
and  Waddell  (1993)  estimated  that  old- 
growth  forest  in  Washington,  Oregon, 
and  CaUfomia  have  declined  by  two- 
thirds  statewide  during  the  last  five 
decades.  Information  specific  to  the 
range  of  the  marbled  murrelet  is  not 
available.  Historic  forest  conditions 
have  been  estimated  for  western 
Washington  and  Oregon  by  several 
authors.  Marbled  murrelet  habitat 
represents  a  significant  portion  of  area 
included  in  these  estimates,  therefore, 
trends  in  habitat  are  assumed  to  follow 
the  same  general  pattern  identified  for 
the  larger  area. 

Although  the  extent  of  mature  and 
old-growth  forest  before  the  IBOOs  is 
difficult  to  quantify,  western 
Washington  and  Oregon  are  estimated  to 
have  been  covered  by  approximately  9.7 
to  12.8  milhon  hectares  (24  to  32 
million  acres)  of  forest  at  the  time  of 
euroamerican  settlement  in  the  early  to 
mid-1800s,  of  which  about  5.6  to  7.9 
million  hectares  (14  to  20  miUion  acres) 
(60  to  70  percent)  are  estimated  to  have 
been  old-growth  (Society  of  American 
Foresters  Task  Force  1983;  Spies  and 
Franklin  1988;  Morrison  1988;  Norse 
1988;  Booth  1991;  Ripple  1994).  As  of 
1991,  there  were  approximately  1.4 
miUion  hectares  (3.4  million  acres)  of 
old-growth  forest  remaining  in  western 
Washington  and  Oregon,  an  82  percent 
reduction  from  estimated  prelogging 
levels  (Booth  1991). 

Estimates  for  a  similar  time  period  in 
northwestern  California  are  not  as 
precise,  but  suggest  there  were  between 
526,000  and  1.3  million  hectares  (1.3 
and  3.2  million  acres)  of  old-growth 
E>ouglas-fir/mixed  conifer  forest  and 
approximately  890,000  hectares  (2.2 
million  acres)  of  old-growth  coastal 
redwood  forest  (Society  of  American 
Foresters  Task  Force  1983;  Laudenslayer 
1985;  Fox  1988;  California  Department 
of  Forestry  and  Fire  Protection  1988; 
Morrison  1988).  Currently  there  are 
approximately  28,000  hectares  (70,000 
acres)  of  old-growth  coastal  redwood 
forest  remaining  in  Cahfomia  (Larsen 
1991). 


Some  of  the  forests  that  were  affected 
by  past  natural  disturbances,  such  as 
forest  fires  and  windthrow.  currently 
provide  suitable  nesting  habitat  for 
marbled  murrelets  because  they  retain 
scattered  individual  or  clumps  of  large 
trees  which  provide  structure  for 
nesting.  This  is  partictilarly  true  in 
coastal  Oregon  where  extensive  fires 
occurred  historically.  Marbled  murrelet 
nests  have  been  found  in  remnant  old- 
growth  trees  in  mature  forests  in 
Oregon. 

Forests  providing  suitable  nesting 
habitat  and  nest  trees  generally  require 
200  to  250  years  to  develop 
characteristics  that  supply  adequate  nest 
platforms  for  marbled  murrelets.  This 
time  period  may  be  shorter  in  redwood 
forests  and  in  areas  where  significant 
remnants  of  the  previous  stand  remain. 
Intensively  managed  forests  in 
Washington,  Oregon,  and  California 
have  been  managed  on  average  cutting 
rotations  of  70  to  120  years  (USDI 1984; 
USDA  1988).  Cutting  rotations  of  40  to 
50  years  are  common  for  some  private 
lands.  Timber  harvest  strategies  on 
Federal  lands  and  some  private  lands 
have  emphasized  dispersed  clear-cut 
patches  and  even-aged  management. 
Forest  lands  that  are  intensively 
managed  for  wood  fiber  production  are 
generally  prevented  from  developing  the 
characteristics  required  for  marbled 
murrelet  nesting.  Suitable  nesting 
habitat  that  remains  imder  these  harvest 
patterns  is  highly  fragmented. 

Previous  Management  Efforts 

hi  May  1991,  the  U.S.  House  of 
Representatives'  Committees  of 
Agriculture  and  Merchant  Marine  and 
Fisheries  commissioned  the  Scientific 
Panel  on  Late-Successional  Forest 
Ecosystems  (Scientific  Panel)  to  provide 
an  array  of  alternatives  for  the 
management  of  Late-Successional 
forests  on  Federal  lands  in  the  range  of 
the  northern  spotted  owl  [Strix 
occidentalis  caurina).  Information  about 
the  known  inland  locations  of  marbled 
murrelets  and  marbled  murrelet  habitat 
was  included  in  the  base  information 
used  by  the  Scientific  Panel  and  was 
specifically  considered  in  developing 
the  alternatives.  The  proposed  reserve 
system  developed  by  the  Scientific 
Panel  is  often  referred  to  as  Late- 
Successional/Old-Growth  areas 
(LSOGs). 

Since  the  listing  of  the  marbled 
murrelet  population  of  Washington, 
Oregon,  and  CaUfomia  as  threatened, 
several  different  approaches  to 
management  of  the  species  or  its  habitat 
have  been  developed  through  various 
Federal  efforts. 


In  March  1993,  the  U.S.  Forest  Service 
(Forest  Service)  released  its  Scientific- 
Analysis  Team  Report  (Thomas  et  al: 
1993).  In  this  report,  the  Forest  Service 
proposed  several  interim  measures 
designed  to  preserve  options  for 
management  of  marbled  murrelets  and. 
their  habitat  until  the  Marbled  Murrelet 
Recovery  Plan  could  be  campieted  and 
implemented.  The  measures  included — 
(1)  the  protection  of  all  marbled 
murrelet  nesting  habitat  within  83 
kilfHneters  (50  miles)  of  the  marine 
environment  in  Washington  and  Oregon 
north  of  Oregon  State  Highway  42  and 
within  58  kilometers  (35  miles)  of  the 
marine  environment  in  the  remainder  of 
Oregon  and  California;  and,  (2)  the 
protection  of  amounts  of  "recruitment" 
habitat  (young  stands  likely  to  develop 
into  suitable  nesting  habitat)  equivalent 
to  50  percent  of  the  total  amoimt  of 
existing  suitable  nesting  habitat  Also, 
seasonal  restrictions  on  timber  harvest 
operations  in  and  near  suitable  nesting 
habitat  were  identified  to  avoid 
disttirbing  nesting  marbled  murrelets. 

In  July  1993.  the  Service,  Forest 
Service.  U.S.  Bureau  oKand 
Management.  National  "EaritService, 
National  Marine-Fisheries  Sendee,  and 
U.S.  Environmental  Protection  Agency 
released  the  Report  of  the  Forest 
Ecosystem  Maingement  Assessment 
Teamd^EMM'Report)  (USDA  et  al. 
1993a).  From  this  report  the  President 
identified  Option  9  as  the  preferred 
management  option.  Option  9  is 
desoibed  as  Alternative  9  in  the  Final 
Supplemental  Enviroimiental  Impact 
Statement  on  Management  of  Habitat  for 
Late-Successional  and  Old-Growth 
Forest  Related  Species  Within  the  Range 
of  the  Northern  Spotted  Owl  (USDA  et 
al.  1993b).  Alternative  9  was  adopted 
through  the  Record  of  Decision  for 
Amendments  to  the  Forest  Service  and 
Bureau  of  Land  Management  Plaiming 
Documents  Within  the  Range  of  the 
Northern  Spotted  Owl  (ROD)  and  is 
referred  to  as  the  Northwest  Forest  Plan 
(USDA  and  USDI  1994). 

Within  the  range  of  the  marbled 
murrelet,  the  Northwest  Forest  Plan 
designates  a  system  of  Late-Successional 
Reserves,  which  provides  large  areas 
expected  to  eventually  develop  into 
contiguous,  unfragmented  forest.  This 
reserve  system  was  constructed  in  part 
aroimd  the  LSOGs  designated  by  the 
Scientific  Panel. 

bi  addition  to  Late-Successional 
Reserves,  the  Northwest  Forest  Plan 
designates  a  system  of  Adaptive 
Management  Areas,  where  efforts  focus 
on  answering  management  questions, 
and  matrix  areas,  where  most  forest 
production  occurs.  Administratively 
withdrawn  lands,  as  described  in  the 


individual  National  Forest  or  Bureau  of 
Land  Management  land  use  plans,  are 
also  part  of  the  Northwest  Forest  Plan. 

Specific  measures  in  the  Northwest 
Forest  Plan  protect  all  forest  sites 
occupied  by  marbled  murrelets  outside 
of  the  Federal  reswve  system.  These 
measures  include  surveys  prim  to 
activities  that  may  affect  habitat  and 
protection  of  contiguous  marbled 
murrelet  nesting  and  recruitment  habitat 
(stands  capable  of  becoming  suitable 
nesting  habitat  within  25  years)  within 
0.8-kilometer  (0.5-mile)  of  areas, 
occupied  by  murrelets. 

An  assessment  of  population  viabiUty 
of  marbled  murrelets  was  conducted  by 
the  FEMAT  and  resulted  in  about  a£0  > 
percent  likelihood  (with  a  range  of  50  to 
75  percent)  that  the  marbled  murrelet 
population  on  Federal  lands  would  be 
stable  and  well  distributed  after  100 
years,  regardless  of  which  option  was 
selected.  An  additional  assessment 
based  only  on  habitat  conditions 
resulted  in  an  80  percent  likelihood  that 
marbled  murrelet  populations  would 
remain  stable  and  well  distributed  on 
Federal  lands. 

The  Service  recognizes  the  value  oi 
the  Northwest  Forest  Plan<(USDA  and 
USDI  1994)  and  acknowledges  its 
integral  role  in  nuihled  murrelet 
conservation.  ThftMorthwest  Forest 
PlancomplementSGlhis  critical  habitat 
proposal  by  stressing  the  need  for 
protection  of  large,  unfragmented  areas 
of  suitable  nesting  habitat  that  are  well- 
distributed  throtighout  the  species' 
range,  with  special  emphasis  on  areas 
close  to  the  marine  environment. 

"The  marbled  murrelet  Recovery  Team 
continues  to  work  on  a  Recovery  Plan 
that  will  outline  a  strategy  for  recovery. 
The  draft  Marbled  Murrelet 
(Washington,  Oregon,  and  California 
Population)  Recovery  Plan  (Draft 
Recovery  Plan)  (USFWS  1995)  suggested 
the  estabUshment  of  six  Marbled 
Murrelet  Conservation  Zones  where 
viable  populations  of  murrelets  should 
be  maintained  in  Washington,  Oregon, 
and  CaUfomia.  The  Recovery  Team 
would  designate  the  Marbled  Murrelet 
Conservation  Zones  to  address  differing 
needs  for  recovery  actions  in  portions  of 
the  marbled  murrelet's  range  and  to 
maintain  well-distributed  populations. 
The  zones  are  generally  described  as — 
(1)  the  Puget  Sound  Conservation  Zone 
includes  all  the  waters  of  Puget  Sound, 
the  eastern  waters  of  the  Strait  of  Juan 
de  Fuca  and  associated  inland  habitat 
within  the  range  of  the  marbled 
murrelet;  (2)  the  Western  Washington 
Coast  Range  Conservation  Zone 
includes  the  outer  coast  of  Washington, 
the  western  waters  of  the  Strait  of  Juan 
de  Fuca  and  associated  inland  habitat 


within  the  range  of  the  marbled 
murrelet;  (3)  the  Oregon  Coast  Range 
Conservation  Zone  includes  most  of  the 
coastal  waters  of  Oregon  and  associated 
inland  habitat  within  the  range  of  the 
marbled  murrelet;  (4)  the  Siskiyou  Coast 
Range  Conservation  2k>ne  includes  a 
portion  of  the  coastal  waters  of  Oregon 
and  California  and  associated  inland 
habitat  within  the  range  of  the  marbled 
murrelet;  (5)  the  Mendocino- 
Conservation  Zone  includes  a  portioivof " 
the  CaUfomia  coastal  waters  and 
associated  inland  habitat  within  the 
range  of  the  marbled  murrelet;  and  (6) 
the  Santa  Cruz  Moimtains  Conservation- 
Zone  includes  a  portion  of  the  central 
CaUfomia  coastal  waters  and  associated 
inland  habitat  within  the  range  of  the 
marbled  murrelet  (USFWS  1995). 

In  addition,  the  Forest  Service  has 
assembled  "Ecology  and  Conservation 
of  the  Marbled  Murrelet,"  a  compilation 
of  original  studies  and  Uterature 
reviews,  that  represents  the  most 
current  treatise  on  marbled  murrelets 
(Ralph  et  al.  1995a).  The  conservation 
assessment  wiU  aid  in  the  management 
of  marbled  mtirrelets  considering  the 
difficulties  associated  with  guning 
information  abouKhis  specias.  Ralph  et 
al.  (1995b)  suggested  adding  additional  '■ 
conservation  zones  to  include  all  of  the 
murrelet  popolatioaaLin  North  America. 

TTieOif  PoUutiottAct  of  1990 
addresses  the  development  of  a  national 
planning  and  response  system  for  spills 
in  marine  and  freshwater  environments. 
A  variety  of  planning  efforts  are 
imderway  that  address  responses  to 
worst-case  discharges  of  oil  or 
hazardous  substances,  and  mitigation  or 
prevention  of  a  substantial  threat  of 
discharge  fiom  a  vessel,  o&hore 
faciUty,  or  onshore  faciUty.  Planning 
efforts  include  the  development  of  a 
national  contingency  plan,  regional  area 
contingency  plans,  and  local  geographic 
response  plans.  The  Service  has  worked 
extensively  with  the  U.S.  Coast  Guard, 
industry  representatives,  local  and 
response  communities,  and  other  State. 
Federal,  and  Tribal  natural  resource 
trustees  to  develop  area  contingency 
plans  and  geographic  response  plans  for 
Pacific  coastal  areas.  These  plans 
address  mechanical  recovery,  use  of 
dispersants,  in-situ  burning,  shoreUne 
cleanup,  protection  of  sensitive  areas,  as 
well  as  protection,  rescue,  and 
rehabilitation  of  fish  and  wildUfe.  These 
planning  efforts  and  associated  spill 
exercises  should  help  prevent  or 
minimize  the  impact  of  spiUs  on  natural 
resources. 

Mortality  of  marbled  murrelets  in 
conunercial  net  fisheries  in  Washington 
has  been  addressed  through  changes  in 
State  regulations.  In  1995,  the  Slate  of 
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Washington  and  the  Tribes  instituted 
area  closures  in  a  number  of  areas  with 
high  densities  of  marbled  murrelets  to 
reduce  the  potential  for  entanglement. 
In  addition,  efforts  are  underway  to 
evaluate  modified  gillnets  designed  to 
reduce  seabird  entanglement,  as  well  as 
research  to  evaluate  die  fisheries/ 
murrelet  overlap  and  factors  that  affect 
entanglement.  Educational  programs 
•  that  provide  material  to  fisherman  on 
marbled  murrelet  identification  and 
distribution  have  been  implemented. 
Through  section  7  consultation, 
observer  programs  were  required  in 
1993  and  1994  to  evaluate  and  quantify 
the  extent  of  marbled  murrelet  mortality 
in  purse  seine  and  gillnet  salmon 
fisheries  (U.S.  Fish  and  Wildlife  Service 
1995a,  1995b,  1995c). 

Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5){A)  of  the  Act  as— "(i)  the  specific 
areas  within  the  geographical  area 
occupied  by  the  species,  at  the  time  it 
is  listed  *  *  *  on  which  are  foimd  those 
physical  or  biological  features  (I) 
essential  to  the  conservation  of  the 
species  and  (II)  which  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  Usted  »  *  * 
upon  determination  *  *  •  that  such 
areas  are  essential  for  the  conservation 
of  the  species."  16  U.S.C.  1532(5)(A). 
The  term  "conservation,"  as  defined  in 
section3(3)ofthe  Act,  means"*  *  *  to 
use  and  the  use  of  all  methods  and 
procedures  which  are  necessary  to  bring 
any  endangered  species  or  threatened 
species  to  the  point  at  which  the 
measures  provided  pursuant  to  this 
(Act)  are  no  longer  necessary  *  *  *"  \6 
U.S.C.  1532(3). 

Role  in  Species  Conservation 

The  use  of  the  term  "conservation"  in 
the  definition  of  critical  habitat 
indicates  that  its  designation  should 
include  habitat  crucial  to  a  species' 
eventual  recovery  and  delisting. 
However,  when  critical  habitat  is 
designated  at  the  time  a  species  is  listed 
or  before  a  recovery  plan  is  completed, 
the  Service  frequently  does  not  know  all 
of  the  habitat  areas  that  are  essential  for 
a  Rpecies'  recovery.  Thus,  the  Act 
provides  that  critical  habitat 
designations  may  be  revised  from  time 
to  time  (16  U.S.C.  1533  (a)(3)(B)). 

The  designation  of  critical  habitat  is 
one  of  several  measures  available  to 
contribute  to  the  conservation  of  a  listed 
species.  Critical  habitat  helps  focus 
conservation  activities  by  identifying 
areas  that  contain  essential  habitat 
featiires  (primary  constituent  elements). 


thus  alerting  the  pubUc  to  the 
importance  of  an  area  in  the  species' 
conservation.  Critical  habitat  also 
identifies  areas  that  may  require  special 
management  or  protection.  The 
identification  of  these  areas  may  be 
helpful  in  plaiming  land  use  activities 
and  highUghting  critical  areas  for 
consideration  in  developing  habitat 
conservation  plans  for  section  10 
incidental  take  permit  applications.  The 
added  emphasis  on  these  areas  for 
conservation  of  the  species  may  shorten 
the  time  needed  to  achieve  recovery. 

Critical  habitat  receives  consideration 
under  section  7  of  the  Act  with  regard 
to  actions  carried  out,  authorized,  or 
funded  by  a  Federal  agency.  As  such, 
designation  may  affect  non-Federal 
lands  only  where  such  a  Federal  nexus 
exists.  Federal  agencies  must  insure  that 
their  actions  do  not  result  in  destruction 
or  adverse  modification  of  critical 
habitat.  Aside  from  this  added 
consideration  under  section  7,  the  Act 
does  not  provide  any  additional 
protection  to  lands  designated  as  critical 
habitat.  Designating  critical  habitat  does 
not  create  a  management  plan  for  the 
areas;  does  not  establish  numerical 
population  goals  or  prescribe  specific 
management  actions  (inside  or  outside 
of  critical  habitat);  and  does  not  have  a 
direct  effect  on  areas  not  designated  as 
critical  habitat.  Specific  management 
recommendations  for  critical  habitat  are 
addressed  in  recovery  plans, 
management  plans,  and  in  section  7 
consultation. 

Primary  Constituent  Elements 

A  designation  of  critical  habitat 
begins  by  identifying  areas  where  the 
physical  and  biological  features 
essential  to  conservation  of  a  species  are 
found.  In  determining  which  areas  to 
designate  as  critical  habitat,  the  Service 
considers  those  physical  and  biological 
features  that  are  essential  to  a  species' 
conservation  and  that  may  require 
special  management  considerations  or 
protection.  Such  physical  and  biological 
features,  as  stated  in  50  CFR  424.12, 
include,  but  are  not  limited  to,  the 
following: 

(1)  Space  for  individual  and 
population  growth,  and  for  normal 
behavior; 

(2)  Food,  water,  air,  light,  minerals  or 
other  nutritional  or  physiological 
requirements; 

(3)  Cover  or  shelter; 

(4)  Sites  for  breeding,  reproduction, 
rearing  of  offspring;  and 

(5)  Habitats  that  are  protected  fi-om 
disturbance  or  are  representative  of  the 
historic  geographical  and  ecological 
distributions  of  a  species. 


The  Service  is  required  to  base  critical 
habitat  designations  on  the  best 
scientific  data  available  (50  CFR 
424.12).  In  proposing  to  designate 
critical  habitat  for  the  marbled  miurelet 
in  Washington,  Oregon,  and  California, 
the  Service  has  reviewed  its  overall 
approach  to  the  conservation  of  the 
species.  For  a  thorough  discussion  of 
the  ecology  and  Ufe  history  of  this 
subspecies,  see  the  Service's  Biological 
Report  (Marshall  1988),  the  final  listing 
rule  published  in  the  Federal  Register 
on  October  1, 1992  (57  FR  45328),  The 
Status  and  Conservation  of  the  Marbled 
Murrelet  in  North  America  (Carter  and 
Morrison  1992),  the  draft  Recovery  Plan 
(USFWS  1995),  the  Ecology  and 
Conservation  of  the  Marbled  Murrelet 
(Ralph  et  al.  1995a),  and  the  Ecological 
Considerations  section  of  this  proposed 
rule. 

The  Service  has  determined  that  the 
physical  and  biological  habitat  features 
(referred  to  as  the  primary  constituent 
elements)  associated  with  the  terrestrial 
environment  that  support  nesting, 
roosting,  and  other  normal  behaviors  are 
essential  to  the  conservation  of  the 
marbled  murrelet  and  require  special 
management  considerations. 

Within  areas  essential  for  marbled 
murrelet  nesting,  the  Service  has 
focused  on  the  following  primary 
constituent  elements:  (1)  individual 
trees  with  potential  nesting  platforms, 
(2)  forested  areas  surrounding  and 
contiguous  to  potential  nest  trees  with 
canopy  height  of  at  least  one-half  the 
site-potential  tree  height,  (3)  forested 
areas  of  at  least  one-half  the  site- 
potential  tree  height  regardless  of  the 
presence  of  potential  nest  platforms. 
These  primary  constituent  elements  are 
essential  to  provide  and  support 
suitable  nesting  habitat  for  successful 
reproduction  of  the  marbled  murrelet. 

Individual  nest  trees  include  large 
trees,  generally  more  than  81 
centimeters  (32  inches)  dbh  with  the 
presence  of  potential  nest  platforms  or 
deformities  such  as  large  or  forked 
limbs,  broken  tops,  dwarf  mistletoe 
infections,  witches  brooms,  or  other 
formations  providing  platforms  of 
sufficient  size  to  support  adult 
miurelets.  Because  marbled  murrelets 
do  not  build  nests,  moss  or  detritus  may 
be  important  to  cushion  or  hold  the  egg. 
Platforms  should  have  overhead  cover 
for  protection  bom  predators  and 
weather,  which  may  be  provided  by 
overhanging  branches,  limbs  above  the 
nest  area,  or  branches  from  neighboring 
troes.  Based  on  current  information  fitjm 
Washington,  Oregon,  and  California, 
nests  have  been  found  in  Oouglas-fir, 
coastal  redwood,  western  hemlock. 
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western  redcedar,  or  Sitka  spruce 
(Hamer  and  Nelson  1995b). 

Nesting  habitat  includes  the  forested 
areas  in  which  the  nest  trees  are 
contained.  Nesting  areas  are  defined  as 
contiguous  forest  surrounding  potential 
nest  trees  with  no  separations  of  more 
than  100  meters  (330  feet)  wide  from 
adjacent  forested  areas.  Nest  trees  may 
be  scattered  or  clumped  throughout  the 
area.  Nesting  areas  may  contain  fewer 
than  one  suitable  nesting  tree  per  acre. 
Regardless  of  the  distribution  of  nest 
trees,  nesting  habitat  includes  the  entire 
contiguous  forested  area  with  canopy 
height  of  at  least  one-half  the  site- 
potratial  tree  height.  The  site-potential 
tree  height  is  the  average  maximiun 
height  possible  for  a  tree  given  the  local 
growing  conditions.  The  forested  area 
surrounding  the  nest  tree  may  provide 
protection  from  predators  and  climatic 
factora  by  reducing  effects  from  forest 
edge. 

On  a  landscape  basis,  the  presence  of 
late-successional  forest  with  canopy 
closure  and  canopy  height  of  at  least 
one-half  the  site-potential  tree  height 
contributes  to  the  conservation  of  the 
marbled  murrelet,  even  if  these  forests 
do  not  contain  potential  nest  trees. 
These  forests  may  increase  the  amount 
of  cover  for  murrelets  in  flight  to  and 
from  the  nest,  reduce  the  differences  in 
microclimates  associated  with  forested 
and  imforested  areas,  and  reduce 
potential  for  windthrow  during  storms. 
lUphael  et  al.  (1995)  found  that 
occupied  sites  have  significantly  larger 
proportions  of  old-growth  and  large 
sawtimber  in  the  vicinity. 

Criteria  for  Identifying  Proposed 
Critical  Habitat 

Several  qualitative  criteria  were 
considered  in  the  selection  of  specific 
areas  as  proposed  critical  habitat.  These 
criteria  are  generally  similar  to  criteria 
used  in  the  development  of  several 
recent  Federal  management  proposals, 
such  as  the  Scientific  Panel  (Johnson  et 
al.  1991)  and  Northwest  Forest  Plan 
(USDA  and  USDI 1994).  The  following 
is  a  description  of  the  criteria 
considered: 

Suitable  Nesting  Habitat:  Proposed 
critical  habitat  units  include  areas  with 
current  suitable  nesting  habitat  and 
other  primary  constituent  elements. 
Forests  that  are  not  currently  stiitable 
for  nesting,  but  that  are  at  least  one-half 
the  site-potential  tree  height  of  the  area, 
are  also  important  in  improving  habitat 
conditions  through  reduced 
fragmentation  and  creation  of  large 
contiguous  forested  areas  that  may 
reduce  the  potential  for  predatiou. 

Survey  Data:  Information  about 
presence/absence  and  occupancy  were 


used  to  indicate  miurelet  use  areas. 
Proposed  critical  habitat  imits  include 
most  of  the  known  sites  occupied  by 
marbled  murrelets  on  Federal,  State, 
County,  and  private  lands.  However, 
known  occupied  sites  may  represent 
only  a  small  portion  of  the  population 
due  to  the  limited  coverage  of  past 
survey  efforts. 

Pmximity  to  Marine  Foraging  Habitat: 
During  the  nesting  season,  marbled 
murrelets  forage  in  the  marine 
environment  and  retura  to  the  nest  at 
least  once  daily  carrying  a  prey  item  to 
their  yoimg.  Foraging  and  nesting 
habitat  areas  must  be  juxtaposed  within 
the  flight  capabihties  and  energetic 
limits  of  the  species.  Proposed  critical 
habitat  units  were  designated,  taking 
into  account  the  distance  of  murrelet 
detections  from  the  marine  envinnunent 
in  a  given  area. 

Risk  of  Catastrophic  Events:  Proposed 
critical  habitat  units  include  areas 
where  the  risk  of  human-caused 
catastrophe  events  such  as  wildfires  is 
high  and  high  numbers  of  marbled 
murrelets  are  present. 

Large,  Contiguous  Blocks  of  Nesting 
Habitat:  In  response  to  the  problems  of 
fragmmitation  of  suitable  habitat, 
potential  increases  in  predation,  and 
reduced  reproductive  success,  the 
Service  concentrated  on  defining 
proposed  critical  habitat  imits  in  terms 
of  large,  contiguous  blocks  of  late- 
successional  forest.  The  Service  used 
the  Late-Successional  Reserve  system 
identified  in  the  Northwest  Forest  Plan 
(USDA  and  USDI  1994)  to  the  extrat 
'  possible  to  provide  large  blocks  of 
habitat.  Marbled  murrelet  locations  and 
habitat  were  considered  in  the 
development  of  these  reserves.  State, 
County,  private,  and  city  lands  were 
included  where  large  blocks  of  Federal 
reserve  areas  were  insufficient  or  not 
available,  but  critical  habitat  was  crucial 
to  retaining  distribution  of  the  species. 

Rangewide  Distribution:  To  maintain 
the  ciurent  distribution  of  the  species 
and  reduce  the  impact  of  catastrophic 
losses  of  habitat  or  murrelets,  proposed 
critical  habitat  units  were  identified 
throughout  the  range  of  the  species  in 
the  three  states.  With  well-distributed 
critical  habitat,  the  probability  of 
catastrophic  wildfires  or  storm  events 
threatening  the  survival  or  recovery  of 
the  species  in  Washington,  Oregon,  and 
Cahfomia  would  be  reduced. 
Maintaining  suitable  nesting  habitat, 
and  therefore  local  murrelet 
concentrations,  throughout  the  range  of 
the  species  would  reduce  the  effect  of 
potential  losses  from  oil  spills  or  other 
marine  events.  Given  the  intense  site 
fidelity  of  many  alcid  species, 
maintaining  rangewide  distribution  may 


also  provide  potential  source 
populations  for  the  recolonization  of 
future  habitat 

Adequacy  of  Existing  Protection  and 
Management:  The  Service  considered 
the  existing  legal  status  of  lands  in 
proposing  areas  as  critical  habitat.  Areas 
with  permanent  legal  protection  of 
wildlife,  such  as  congressionally 
designated  wilderness  areas,  national 
paries,  and  national  wildUfe  refuges  are 
generally  not  proposed  unless  specific 
threats  were  identified  which  are  not 
addressed  by  existing  management  and 
protection. 

Proposed  Areas  Identified  by  Applying 
Criteria 

Application  ofthe  foregoing  criteria  . 
and  consideration  of  comments  and 
information  received  as  a  result  of  the 
initial  proposal  has  resulted  in  a 
proposed  designation  of  additional  areas 
beyond  those  in  the  January  27, 1994. 
proposal.  These  additional  areas  include 
Federal  and  non-Federal  lands. 

The  current  proposal  includes  many 
ofthe  Late-Successional  Reserves,  as 
described  in  the  Northwest  Forest  Plan, 
on  Federal  lands  within  the  range  of  the 
marbled  murrelet  in  Washington, 
Oregon,  and  CaUfomia.  These  areas,  as 
managed  imder  the  Northwest  Forest 
Plan,  will  develop  into  large  blocks  of 
suitable  murrelet  nesting  habitat  over 
time.  However,  the  Recovery  Team  has 
commented  that  these  areas  alone  are 
insufficient  to  reverse  the  current 
population  decline  in  marbled  miurelets 
and  maintain  a  well-distributed 
population.  Portions  of  Congressionally 
Withdrawn  Areas  are  proposed  where 
the  area  provides  essential  nesting 
habitat  and  is  subject  to  external  threats 
because  the  government  does  not  own 
the  timber  rights  on  some  of  the  land. 

The  FEMAT  report  recognized  the 
limited  abihty  of  Federal  agencies  to 
recover  this  species  on  Federal  lands 
alone.  "Although  the  Forest  Ecosystem 
Management  Assessment  was  designed 
to  address  only  Federal  lands  within  the 
range  ofthe  northern  spotted  owl,  the 
mart)led  murrelet  is  an  example  of  a 
species  whose  Ufe  history  requirements 
cannot  be  accommodated  only  on 
Federal  lands.  The  marbled  murrelet  is 
a  seabird  that  nests  inland  and  therefore 
is  influenced  by  both  the  marine  and 
terrestrial  environments.  Its  nesting 
range  in  the  three-state  area  includes 
land  that  is  south  of  the  r^ge  of  the 
northern  spotted  owl.  In  addition, 
several  areas  that  are  considered  key  to 
the  recovery  of  the  marbled  murrelet 
involve  private  and  state  lands" 
(FEMAT  Report  at  IV-151  and  IV-152, 
USDA  et  al.  19g3a). 
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Based  on  information  provided  in 
public  comments,  including  the 
recommendations  of  the  Mubled 
Murrelet  Recovery  Team  (Miller  et  al.. 
In  litt.  1994),  the  Service  is  now 
proposing  to  designate  selected  non- 
Federal  lands  that  meet  the 
requirements  identified  in  the  Criteria 
for  Identifying  Critical  Habitat  section, 
where  Federal  lands  alone  are 
insufficient  to  provide  smtable  nesting 
habitat  for  the  recovery  of  the  species. 

State  lands  are  proposed  for  critical 
habitat  designation  where  Federal  lands 
are  limited  or  nonexistent  and  where 
they  were  considered  by  the  Recovery 
Team  as  essential  for  maintaining 
marbled  murrelet  populations  and 
nesting  habitat.  State  lands  are 
particularly  important  in  southwestern 
Washington,  northwestern  Oregon,  and 
California  south  of  Cape  Mendocina 
Small  segments  of  county  lands  are  also 
included  in  northwestern  Oregon  and 
central  California. 

Some  private  lands  are  being 
proposed  as  critical  habitat  because  they 
provide  essential  elements.  These  areas 
include  the  Arlecho  Basin  supporting 
occupied  sites  in  the  lowlands  of 
northern  Washington;  land  supporting 
known  occupied  sites  in  southwestern 
Washington  and  in  Oregon;  nesting 
habitat  and  occupied  sites  for  the  at-sea 
murrelet  population  in  the  southern 
portion  of  the  Recovery  Team's 
proposed  Marbled  Murrelet 
Conservation  Zone  4  in  California;  and 
nesting  habitat  for  the  central  Cahfomia 
population.  State,  coimty,  city,  and 
private  lands  contain  the  last  remnants 
of  nesting  habitat  for  the  southern-most 
population  of  murrelets,  which  is  the 
smallest,  most  isolated,  and  most 
siisceptible  to  extirpation. 

Areas  Not  Proposed 

Not  all  suitable  nesting  habitat  is 
included  in  the  proposed  critical  habitat 
units.  Emphasis  has  been  placed  on 
those  areas  considered  most  essential  to 
the  species'  conservation  in  terms  of 
habitat,  distribution,  and  ownership. 
That  does  not  mean  that  lands  outside 
of  proposed  critical  habitat  imits  are  not 
important  to  the  marbled  murrelet. 
Some  Federal  lands  outside  of  proposed 
critical  habitat  are  expected  to  receive 
additional  protection  from  the 
conservation  measures  proposed  in  the 
Northwest  Forest  Plan.  Under  the  ROD, 
all  marbled  murrelet  habitat  will  be 
surveyed  priot  to  removal  or 
degradatitm  of  habitat  and  all  occupied 
sites  will  be  protected.  The  Adaptive 
Management  Areas,  matrix  lands,  and 
administratively  withdrawn  lands 
contain  areas  of  occupied  habitat  that 
would  be  protected  from  timber  harvest. 


Some  habitat  on  non-Federal  lands  may 
receive  protection  through  prohibitions 
of  take  of  marbled  murrelets  under 
section  9  of  the  Act. 

The  Hoopa  Valley  bidian  Reservation 
(Reservation)  was  considered  but  not 
proposed  for  critical  habitat  designation 
because  no  occupied  sites  have  been 
documented  after  3  years  of  surveys  on 
various  portions  of  the  Reservation.  The 
Reservation  contains  only  moderate 
quality  marbled  murrelet  habitat  and  is 
surrounded  by  Federal  lands.  Some  of 
those  Federal  lands  contain  high  quahty 
habitat  supporting  occupied  sites  and 
are  either  proposed  or  protected  as  a 
Congressionally  Withdrawn  Area. 

T&ee  other  areas  of  Tribal  land  were 
considered  for  inclusion  in  critical 
habitat,  including  portions  of  Quinault 
and  Makah  Reservations  in  Washington 
and  lands  owned  by  the  Siletz  Tribe  in 
Oregon.  The  Makah  Reservation  was  not 
proposed  because  little  habitat  remains 
in  this  area.  The  Quinault  and  Siletz 
lands  support  marbled  murrelets  and 
contain  suitable  habitat.  However,  the 
Service  did  not  propose  these  areas 
l>ecause  while  they  are  important  to  the 
conservation  of  marbled  murrelets.  there 
are  alternative  approaches  to  achieving 
the  conservation  of  murrelets  on  these 
lands,  including  consultations  under 
section  7  of  the  Act  and  development  of 
habitat  conservation  plans  under  section 
10. 

The  Service  considered  including  five 
marine  areas  in  critical  habitat.  Clean 
water  and  accessible  foraging 
opportimities  are  important  life  history 
requirements  for  the  marbled  murrelet. 
These  five  areas  support  the  highest 
concentrations  of  murrelets  during  the 
breeding  season  in  Washington,  Oregon, 
and  California.  One  area  consisted  of  the 
waters  of  Puget  Sound  and  the  Strait  of 
Juan  de  Fuca  in  Washington,  including 
the  waters  surrounding  die  San  Juan 
Islands.  The  Service  also  considered 
near  shore  waters  (within  2  km  (1.2  mi) 
of  the  shore)  along  the  Pacific  coast  from 
Cape  Flattery  to  Point  Grenville  in 
Washington,  fitim  Newport  Bay  to  Coos 
Bay  in  Oregon,  from  the  Cahfomia  State 
border  to  Cape  Mendocino  in  northern 
Cahfomia,  and  from  Pillar  Point  to 
Davenport  in  central  Cahfomia.  While 
these  areas  are  extremely  important  to 
the  conservation  of  marbled  murrelets, 
the  Service  does  not  beheve  that  these 
areas  meet  section  3(5)(A)(i)(II)  of  the 
Act,  in  that  they  do  not  need  special 
management  consideration  or  protection 
beyond  that  provided  by  existing 
Federal  laws  and  regulations,  which 
was  discussed  in  the  Previous 
Management  Efforts  section. 

While  the  Recovery  Plan  clearly 
indicates  that  marine  habitat  is 


important  to  the  survival  of  marbled 
murrelets,  it  also  indicates  that  the 
primary  concern  with  respect  to 
declining  murrelet  populations  is  loss  of 
nesting  habitat.  The  Service's  evaluation 
of  the  effiects  of  actions  in  the  terrestrial 
environment  focuses  on  the  impacts  to 
the  species  habitat,  although  take  of 
murrelets  is  also  addressed.  With 
respect  to  the  marine  environment, 
however,  the  Service  is  primarily 
concerned  with  mortality  issues. 

Activities  or  events  that  adversely 
affect  marbled  murrelets  at  sea  seem  to 
be  more  associated  with  the  mortaUty  of 
individual  birds  than  with  long-term 
destruction  or  adverse  modification  of 
habitat.  For  example,  gill-net  fisheries 
result  in  incidental  capture  of  murrelets, 
but  may  not  significantly  adversely 
affect  the  prey  base.  Murrelets  appear  to 
forage  opportunistically  on  available 
fish,  and  are  likely  able  to  respond  to 
sUght  changes  in  fish  abimdance. 

Murrelets  are  also  adversely  affected 
by  spills  of  oil  and  other  pollutants. 
Although  these  events  undoubtedly 
harm  the  murrelet  prey  base,  they  also 
result  in  the  death  of  birds  in  the  area 
of  the  event.  The  effects  of  these  events 
on  the  murrelet  prey  base  are  somewhat 
more  difficult  to  predict,  than  are  the 
effects  on  any  murrelets  that  happen  to 
be  in  the  area.  The  Service's 
assessments  of  these  events  typically 
relies  upon  an  assessment  of  the 
mortality  issue  rather  than  an 
assessment  of  habitat  issues  such  as 
prey  base. 

TTius,  given  the  Service's  current 
focus  with  respect  to  impact  assessment, 
designation  of  critical  habitat  in  the 
terrestrial  environment  is  appropriate; 
however,  designation  of  critical  habitat 
in  the  marine  environment  would  not 
provide  additional  benefits  to  marbled 
murrelets. 

Congressionally  Withdrawn  Areas 

Congressionally  Withdrawn  Areas 
(e.g.,  wilderness  areas  and  national 
parks)  are  limited  in  the  range  of  the 
marbled  murrelet  in  Washington, 
Oregon,  and  Cahfomia.  Few  v^ldemess 
areas  are  within  the  flight  distance  of 
marbled  murrelets  from  the  marine 
environment,  though  some  of  these 
areas  provide  cmcial  contributions  to 
the  conservation  of  the  species. 
Wilderness  areas  and  national^arks 
contain  approximately  302,000  hectares 
(747,000  acres)  of  marbled  murrelet 
nesting  habitat,  representing  29  percent 
of  the  suitable  nesting  habitat  on 
Federal  lands  in  the  range  of  the 
marbled  murrelet.  However,  a 
substantial  portion  of  these  areas  is 
incapable  of  producing  marbled 
murrelet  nesting  habitat  because  of 
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forest  composition,  lack  of  forest  cover, 
elevation,  and  other  constraints  and,  by 
themselves,  Congressionally  Withdrawn 
Areas  are  incapable  of  supporting  stable 
and  interactive  populations  of  marbled 
murrelets. 

Marbled  murrelet  habitat  in 
Congressionally  designated  wilderness 
areas,  national  parks,  national, 
monuments  (natural  areas),  and  national 
wildlife  refuges  is  generally  managed  to 
protect  natural  ecosystems  and  for  the 
benefit  of  wildhfe.  'Thus  habitat  in  these 
areas  generally  does  not  require  special 
management  consideration  or 
protection.  For  example,  a  potential 
highway  reahgmnent  through  the 
Redwood  National  Park  in  northern 
Cahfomia  could  result  in  the  removal  of 
occupied  habitat.  The  Park's  authority 
and  general  management  goals  are 
considered  adequate  to  conserve  the 
species  without  the  additional 
designation  of  critical  habitat.  However, 
not  edl  Congressionally  Withdrawn 
Areas  are  managed  in  this  manner.  For 
example,  some  national  recreation  areas 
may  not  be  managed  to  maintain  older 
forest  habitats  or  may  face  extemal 
actions  (e.g.,  outside  ownerahip  of 


mineral  or  timber  rights)  which  threaten 
marbled  murrelet  habitat  within  the 
area. 

One  Congressionally  designated  area 
in  Cahfomia,  Golden  Gate  National 
Recreation  Area,  is  being  projxised  for 
designation  because  potential  marbled 
murrelet  habitat  within  the  area  is  still 
subject  to  timber  harvest  and  loss.  The 
National  Park  Service  does  not  control 
rights  to  the  standing  forest  on  some  of 
the  recreation  area.  Several  other 
Congressionally  designated  areas  were 
considered  important  to  recovery  of  the 
marbled  murrelet  because  of  thefr 
location  within  the  range  of  the  species 
and  presence  of  suitable  nesting  habitat, 
but  are  not  proposed  because  they  do 
not  require  special  management.  These 
include — (1)  North  Cascades,  Olympic, 
and  Moimt  Rainier  National  Parks; 
Willapa  National  Wildlife  Refuge; 
Mount  Saint  Helens  National  Volcanic 
Monument;  Mount  Baker,  Noisy 
Diobsud,  Glacier  Peak,  Boulder  River, 
Henry  M.  Jackson,  Alpine  Lakes, 
Clearwater,  Norse  Peak,  Glacial  View, 
Tatoosh,  Buckhom,  The  Brotiiers, 
Mount  Skokomish,  Wonder  Mountain, 
and  Colonel  Bob  Wildemess  Areas  in 


Washington;  (2)  Drift  Creek,  Cummins 
Creek,  Rock  Creek,  Grassy  Knob,  Wild 
Rogue,  and  Kalmiopsis  Wildemess 
Areas  in  Oregon;  and  (3)  the  Kalmiopsis, 
Siskiyou,  and  Trinity  Wildemess  Areas; 
Muir  Woods  National  Monument;  and 
Point  Reyes  National  Seashore  in 
Cahfomia.  Portions  of  the  Smith  River 
National  Recreation  Area  in  California 
were  not  included  because  they  did  not 
contain  high-quality  nesting  habitat. 
Extemal  threats  in  these  areas  are  very 
limited,  management  goals  are  genendly 
adequate  to  conserve  the  species,  and 
these  areas  do  not  require  special 
management  consideration  or 
protection. 

Effects  of  the  Proposed  Designation 

This  proposal  for  designation  of 
critical  habitat  for  the  marbled  murrelet 
identifies  33  proposed  critical  habitat 
units  encompassing  approximately 
1,800,160  hectares  (4,453,200  acres)  of 
Federal  and  non-Federal  lands  based  on 
information  available  in  the  Interagency 
Geographic  Information  System  (GIS). 
Twenty-three  proposed  critical  habitat 
units  include  State,  county,  city,  or 
private  lands.  See  Table  1. 


TABLE  1.— PROPOSED  TERRESTRIAL  CRITJCAL  HABITAT  BY  STATE.  OWNERSHIP.  AND  LAND  LOCATION 


Washington: 

Federal  Lands: 

Congressionally  Wittxlrawn  Lands 
Late-Successionai  Reserves — 

State  Lands 

Private  Lands -...~ 

Oregon: 

Federal  LarxJs: 

Late  Succe^ional  Reserves 

State  Lands 

County  Lands 

Private  Larxls 

California  (Northem): 

Federal: 

Congressionally  WittKJrawn  Lands 
Late-Successional  Resen/es 

State  Lands 

Private  Lands 

California  (Central): 

State  Lands 

County  Lands ....... 

City  Lands 

Private  Lands 


Hectares 

Acres 

500 

494,100 

199,580 

1,770 

1,200 

1,220,900 

493,200 

4.400 

645.740 

112,890 

500 

400 

1.595,600 

279.000 

1,200 

1.000 

10,310 

229,350 

70,630 

16.420 

25.500 
566.700 
174.600 

40.500 

14,620 

3,230 

440 

1.680 

36.100 
8,000 
1,100 
4,200 

Some  small  areas  of  naturally 
occurring  or  human-created  unsuitable 
habitat  (i.e.,  areas  that  have  never  been 
or  will  likely  never  be  marbled  murrelet 
nesting  habitat,  such  as  alpine  areas, 
water  bodies,  serpentine  meadows, 
airports,  roads,  buildings,  parking  lots, 
etc.)  are  inside  the  boundaries  of 
proposed  critical  habitat  units  but  are 
not  considered  critical  habitat  because 


they  do  not  provide  constituent 
elements,  where  possible,  these  areas 
were  not  included  within  the  proposed 
critical  habitat  boundaries  and  acreage 
totals  were  adjusted  to  reflect  the 
exclusion  of  this  non-suitable  habitat. 
However,  many  of  these  areas  are  small 
and  could  not  be  physically  identified 
on  the  GIS  maps.  Current  mapping 
information  does  not  allow  precise 


identification  of  the  location  of  primary 
constituent  elements.  The  Service  is 
continuing  to  gather  information  to 
refine  the  boundaries  of  proposed 
critical  habitat  units  to  eliminate  areas 
that  do  not  contain  one  or  more  of  the 
primary  constituent  elements  or  will 
remain  non-suitable. 

Efforts  by  Federal  agencies  to  survey 
for  marbled  murrelets  have  been 
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concentrated  in  areas  of  proposed 
timber  sales  or  limited  research 
locations.  A  small  fraction  of  the 
suitable  nesting  habitat  has  been 
surveyed  to  date,  and  surveys  have  not 
been  uniformly  spread  throughout  the 
range  of  the  species.  Therefore,  known 
occupied  sites  provide  only  a  partial 
indication  of  the  potential  areas  used  by 
the  species.  In  addition,  there  are  a 
significant  niunber  of  known  occupied 
sites  within  Redwood  National  Park  that 
are  not  currently  on  the  database  and 
are  therefore  not  reported  here.  The 
proposed  critical  habitat  includes  665 
(93  percent)  of  the  715  known  occupied 
sites  on  Federal  lands. 

The  Service  does  not  have  specific 
information  about  the  amount  of 
suitable  nesting  habitat  or  habitat 
containing  one  or  more  of  the  primary 
constituent  elements  on  non-Federal 
lands  within  the  species'  range, 
although  the  Service  is  aware  of  at  least 
264  known  occupied  sites  on  non- 
Federal  lands,  of  which  181  (68  percent) 
are  within  proposed  critical  habitat.  The 
Service  continues  to  seek  information 
and  comments  about  the  location  of 
suitable  nesting  habitat  and  occupied 
sites  on  non-Federal  lands. 

Available  Conservation  Measures 

Two  of  the  principal  purposes  of  the 
Act,  as  stated  in  section  2(b),  are  to 
provide  a  means  to  conserve  the 
ecosystems  upon  which  endangered  and 
threatened  species  depend  and  to 
provide  a  program  for  the  conservation 
of  Usted  species.  The  Act  mandates  the 
conservation  of  species  through  several 
different  mechanisms,  such  as — sections 
7(a)(1)  and  7(a)(2)  (requiring  Federal 
agencies  to  further  the  purposes  of  the 
Act  by  carrying  out  conservation 
programs  and  ensiuing  that  Federal 
actions  will  not  likely  jeopardize  the 
continued  existence  of  the  Usted 
spedes);  section  9  (prohibition  of  taking 
of  listed  species);  section  10  (habitat 
conservation  plans);  and  section  6 
(cooperative  State  and  Federal  grants). 

Recovery  Planning 

Designation  of  critical  habitat  would 
not  offer  specific  direction  for  managing 
marbled  miurelet  nesting  or  foraging 
habitat  and  would  not  provide  a 
management  or  conservation  plan  for 
the  species.  Recovery  plans  typically 
provide  guidance  for  conservaticm, 
which  may  include  population  goals 
and  the  identification  of  areas  that  may 
need  protection  or  special  management. 
Recovery  plans  usually  include 
management  recommendations  for 
designating  critical  habitat.  The  Service 
continues  to  work  closely  with  the 


Marbled  Miurrelet  Recovery  Team 
relative  to  critical  habitat. 

The  Act  joins  the  recovery  planning 
and  critical  habitat  processes  through  its 
definition  of  conservation.  However, 
critical  habitat  does  not  replace,  and 
cannot  be  replaced  by,  recovery 
planning.  Critical  habitat  will  not,  in 
itself,  lead  to  the  recovery  of  the  species. 
Critical  habitat  provides  one  of  several- 
measures  available  to  contribute  toward 
the  conservation  of  a  species. 

Recovery  planning  is  an  "umbrella" 
that  guides  all  of  these  activities  and 
promotes  a  species'  conservation. 
^Recovery  plans  provide  guidance, 
which  may  include  population  goals 
and  identification  of  areas  that  are  in 
need  of  protection  or  special 
management.  Recovery  plans  also 
include  management  recommendations 
for  areas  proposed  or  designated  as 
critical  habitat.  Critical  habitat  promotes 
recovery  by  highhghting  areas  diat 
should  be  given  additional 
consideration  in  planning  processes. 
Critical  habitat  helps  focus  conservation 
activities  by  identifying  areas  that 
contain  essential  habitat  features 
(primary  constituent  elements)  and  that 
require  special  management  or 
protection.  Although  the 
recommendations  contained  in  recovery 
plans  are  not  legally  binding,  critical 
habitat  provides  a  regulatory 
mechanism  when  a  Federal  nexus  is 
present  to  increase  immediate 
protection  of  these  primary  constituent 
elements  and  essential  areas  and 
preserve  options  for  the  long-term 
conservation  of  the  species. 

Section  7    Consultation 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  insure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  destroy  or  adversely  modify 
designated  critical  habitat.  This  Federal 
responsibility  accompanies,  and  is  in 
addition  to,  die  requirement  in  section 
7(a)(2)  of  the  Act  that  Federal  agencies 
insure  that  their  actions  are  not  likely  to 
jeopardize  the  continued  existence  of 
any  Usted  species.  A  Federal  agency 
must  considt  with  the  Service  if  its 
proposed  action  may  affect  a  Usted 
species  or  critical  habitat. 

Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  402. 

Destruction  or  adverse  modification  of 
critical  habitat  is  defined  as  "*  *  *  a 
direct  or  indirect  alteration  that 
appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  a  Usted  species.  Such 
alterations  include,  but  are  not  limited 
to,  alterations  adversely  modifying  any 
of  those  physical  or  biological  features 


that  were  the  basis  for  determining  the 
habitat  to  be  critical."  50  CFR  402.02. 
Jeopardy  is  defined  at  50  CFR  402.02  as 
any  action  that  would  be  expected  to 
reduce  appreciably  the  Ukelihood  of 
both  the  survival  and  recovery  of  a 
Usted  species  in  the  wild. 

Survival  and  recovery,  mentiont,a  in 
the  definitions  of  "adverse 
modification"  and  "jeopardy",  are 
dirtfctly  related.  Siuvival  may  be  viewed 
as  a  linear  continuum  between  recovery 
and  extinction  of  a  species.  The  closer 
a  species  is  to  recovery,  the  greater  the 
certainty  of  the  species'  continued 
survival.  The  terms  "survival"  and 
"recovery"  are  related  by  the  degree  of 
certainty  that  the  species  wiU  persist 
diuing  a  given  period  of  time.  Survival 
relates  to  viability.  Factors  that 
influence  a  species'  viabiUty  include 
population  niunbers,  distribution 
throughout  its  range,  vulnerabiUty  to 
chance  catastrophic  events,  and 
reproductive  success. 

The  definition  of  critical  habitat  in  the 
Act  indicates  that  the  purpose  of  critical 
habitat  is  to  contribute  to  a  species' 
conservation.  The  section  7  requirement 
that  Federal  agencies  insiue  that  their 
actions  do  not  result  in  destruction  or 
adverse  modification  of  critical  habitat 
applies  to  actions  that  would  impair 
siu^ival  and  recovery  of  a  Usted  species. 
As  a  result  of  this  coimection  between 
critical  habitat  and  recovery,  the 
requirement  that  Federal  agencies 
insiue  against  destruction  or  adverse 
modification  of  critical  habitat  enables 
the  critical  habitat  to  contribute  to  the 
recovery  of  the  species. 

After  a  proposal  of  critical  habitat, 
section  7(a)(4)  of  the  Act  and 
implementing  regulations  (50  CFR 
402.10)  require  Federal  agencies  to 
confer  with  the  Service  on  any  action 
that  is  likely  to  result  in  the  destruction 
or  adverse  modification  of  the  proposed 
critical  habitat.  Conference  reports 
provide  advisory  conservation 
recommendations  to  assist  a  Federal 
agency  in  identifying  and  resolving 
confUcts  that  may  be  caused  by  the 
proposed  action. 

If  an  agency  requests,  and  the  Service 
concius,  a  formal  conference  report  may 
be  issued.  Formal  conference  reports  on 
proposed  critical  habitat  contain  an 
opinion  that  is  prepared  in  accordance 
v«th  50  CFR  402.14  as  if  the  proposed 
critical  habitat  were  already  designated. 
Such  a  formal  conference  report  may  be 
adopted  as  a  biological  opinion 
pursuant  to  50  CFR  402. 10(d)  when 
critical  habitat  is  finally  designated,  if 
no  significant  information  or  changes  in 
the  action  occiu  that  would  alter  the 
content  of  the  opinion. 
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Basis  for  Analysis 

Designation  of  critical  habitat  focuses 
on  the  primary  constituent  elements 
within  the  designated  habitat  tmits  and 
their  contribution  to  the  species' 
survival  and  recovery.  Hie  evaluation  of 
actions  that  may  afiieict  proposed  critical 
habitat  for  the  marbled  murrelet  would 
consider  the  effects  of  a  Federal  action 
on  any  of  the  factors  that  were  the  basis 
for  determining  the  habitat  to  be  critical, 
including  the  primary  constituent 
elements  of  potential  nest  trees,  and 
surroimding  forest 

The  range  of  the  marbled  murrelet  has 
been  subdivided  by  the  Recovery  Team 
into  six  Marbled  Murrelet  Conservation 
Zones,  as  discussed  in  the  Previous 
Management  Efforts  section  (USFWS 
1995).  These  subdivisions  were  not 
based  on  identification  of  separate 
popidations  of  marbled  murrelets,  but 
rather  on  the  need  for  differing  recovery 
actions  in  portions  of  the  marbled 
murrelet's  range,  and  the  need  to 
maintain  well-distributed  populations. 
Marbled  murrelets  within  the 
conservation  zones  are  likely  to  interact 
across  zone  boundaries  at  some  level. 

For  a  wide-ranging  species  such  as  the 
marbled  miurelet,  if  multiple  critical 
habitat  units  are  designated,  each  unit 
woiild  have  a  local,  regional,  and 
rangewide  role  in  contributing  to  the 
conservation  of  the  species,  lihe  loss  of 
a  single  unit  may  not  jeopardize  the 
continued  existence  of  the  species,  but 
may  significantly  reduce  the  abiUty  of 
critical  habitat  to  contribute  to  recovery. 
In  some  cases  the  loss  of  a  critical 
habitat  unit  coidd  reduce  local 
population  levels.  This  could  have  a 
detrimental  effect  on  the  stabiUty  of  the 
conservation  zone,  or  at  the  least  on  that 
portion  of  the  zone  where  the  loss 
occurred. 

The  basis  for  an  adverse  modification 
opinion  would  be  related  to  adverse 
impacts  on  a  conservation  zone 
identified  in  the  recovery  plan  (USFWS 
1995).  The  loss  of  populations  in  one  or 
more  conservation  zone,  or  even  a  major 
part  of  a  conservation  zone,  cotdd  lead 
to  genetic  and  demographic  isolation  of 
parts  of  the  population.  Analysis  of 
Impacts  to  individual  units  must 
consider  the  efiiects  to  the  local  area 
(both  the  unit  and  surroimding  units), 
conservation  zone,  and  the  overall  range 
of  the  marbled  murrelet  in  Washington, 
Oregon,  and  California. 

Examples  of  Proposed  Actions 

Section  4(b)(8)  of  the  Act  requires,  for 
any  proposed  or  final  regulation 
tx>nceming  critical  habitat,  a  brief 
description  and  evaluation  of  those 
activities  (pubUc  or  private)  that  may 


adversely  modify  such  habitat  or  may  be 
affected  by  the  critical  habitat 
designation.  Regulations  foxmd  at  50 
CFR  402.02  define  destruction  or 
adverse  modification  of  critical  habitat 
as  a  duect  or  indirect  alteration  that 
appreciably  diminishes  the  value  of 
CTitical  habitat  for  both  the  survival  and 
recovery  of  a  listed  species.  Such 
alterations  include,  but  are  not  limited 
to,  alterations  adversely  modifying  any 
of  those  physical  or  biological  features 
that  were  the  basis  for  determining  the 
habitat  to  be  critical. 

A  variety  of  ongoing  or  proposed 
activities  may  adversely  impact  the 
proposed  marbled  miurelet  critical 
habitat.  Examples  of  such  activities 
include,  but  are  not  limited  to,  forest 
management,  conversion,  and 
roadbuilding  that  have  the  foUowing 
effects  on  the  primary  constituent 
elements: 

(1)  Removal  or  degradation  of 
individual  nest  platforms  or  trees  with 
a  potential  nesting  platform  that  results 
in  a  significant  decrease  in  the  value  of 
the  trees  for  future  nesting  use.  Removal 
or  degradation  of  support  trees  adjacent 
to  trees  with  potential  nesting  platforms 
that  provide  habitat  elements  essential 
to  the  suitabiUty  of  the  potential  nest 
tree  or  platform,  such  as  trees  providing 
cover  from  weather  or  predators. 

(2)  Removal  or  degradation  of  forested 
areas  surroimding  and  contiguous  to 
potential  nest  trees  with  canopy  height 
of  at  least  one-half  the  site-potential  tree 
height,  including  removal  or 
degradation  of  trees  currently  unsuitable 
for  nesting  that  contribute  to  the 
structiue/integrity  of  the  potential  nest 
area  (i.e.,  trees  that  contribute  to  the 
canopy  of  the  forested  area).  These  trees 
provide  the  closed  canopy  and  stand 
conditions  important  for  marbled 
murrelet  nesting. 

(3)  Removal  or  degradation  of  forested 
areas  within  critical  habitat  with  canopy 
height  of  at  least  one-half  the  site- 
potential  tree  height,  regardless  of  the 
presence  of  potential  nest  platforms. 
These  forests  provide  a  landscape  more 
conducive  to  nesting  marbled  murrelets. 

Activities  that  do  not  affect  the 
primary  constituent  elements  in  the 
forest  are  unlikely  to  be  affected  by  the 
proposed  designation.  Such  activities 
would  include,  but  are  not  limited  to, 
certain  recreational  use  and  personal- 
use  commodity  production  (e.g., 
noncommercial  mushroom  picking, 
Christmas  tree  cutting,  rock  collecting, 
recreational  fishing  along  inland  rivers). 

Activities  conducted  according  to  the 
standards  and  guidelines  for  L,ate- 
Successional  Reserves,  as  described  in 
the  ROD  for  the  Northwest  Forest  Plan 
would,  in  most  cases,  be  unlikely  to 


result  in  the  destruction  or  adverse 
modification  of  the  proposed  marbled 
murrelet  critical  habitat.  Activities  in 
these  areas  would  be  limited  to 
manipulation  of  young  forest  stands  that 
are  not  currentiy  marbled  murrelet 
nesting  habitat.  Also,  these 
manipulations  would  be  conducted  in  a 
manner  that  would  not  slow  the 
development  of  these  areas  into  future 
nesting  habitat,  and  should  speed  the 
development  of  some  characteristics  of 
older  forest. 

Section  10(a)(l)(6)  of  the  Act 
authorizes  the  Service  to  issue  permits 
for  the  taking  of  Usted  species  incidental 
to  otherwise  lawful  activities.  Incidental 
take  permit  appUcations  must  be 
suppiorted  by  a  habitat  conservation 
plan  (HCP)  that  identifies  conservation 
measures  that  the  permittee  agrees  to 
implement  for  the  species.  The  issuance 
of  an  incidental  take  permit  is  a  Federal 
action  and  is  subject  to  the  consultation 
requirements  of  section  7  of  the  Act. 
The  Service  expects  that  HCPs  that 
contribute  to  the  conservation  of  the 
murrelet  would  be  consistent  with  the 
proposed  critical  habitat  designation. 

Several  HCP  efforts  are  currentiy 
underway  in  areas  proposed  for 
murrelet  critical  habitat  designation, 
such  as  State  lands  in  Washington,  the 
ElUott  State  Forest  in  Oregon,  and 
Pacific  Lumber  lands  in  CaUfomia.  Any 
lands  within  critical  habitat  that  are 
included  in  an  HCP  that  addresses 
conservation  of  the  marbled  murrelet 
will  be  subsequently  excluded  from 
critical  habitat  designation  upon 
approval  of  the  HCP  by  the  Service. 

Economic  Analysis  Summary 

Section  4(b)(2)  of  the  Act  requires  the 
Service  to  consider  the  economic  and 
other  relevant  impacts  of  specifying  any 
particular  area  as  critical  habitat.  The 
Secretary  may  exclude  areas  from 
critical  habitat  if  he/she  determines  that 
the  benefits  of  such  exclusion  outweigh 
the  benefits  of  specifying  such  area  as 
critical  habitat,  unless  failure  to 
designate  a  specific  area  would  result  in 
extinction  of  the  species.  The  Service 
contracted  with  ECONorthwest,  a 
consulting  firm  in  Eugene,  Oregon,  to 
conduct  an  economic  analysis  of  the 
potential  economic  effects  of 
designating  critical  habitat  for  the 
marbled  murrelet.  As  required  by  the 
Endangered  Species  Act,  the  report 
addresses  only  the  economic 
consequences  of  the  proposed  critical 
habitat.  It  does  not  address  the 
consequences  of  Usting  the  species  or 
other  actions  that  have  been  proposed  or 
taken  to  protect  marbled  murrelets. 

The  proposed  designation  of  critical 
habitat  for  the  marbled  murrelet  would 
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afiiBct  the  economy  via  a  single 
mechanism — ^if  the  designation  becomes 
final,  Federal  agencies  would  have  to 
insure  that  actions  they  carry  out, 
authorize  or  fund  would  not  likely 
destroy  or  adversely  modify  the 
designated  habitat.  A  critical  habitat 
designation  would  not  aBecX  activities 
on  State,  local,  or  private  lands  unless 
there  is  a  Federal  permit,  hcense,  or 
funding  involved. 

The  proposed  marbled  murrelet 
critical  habitat  is  not  separate  from  the 
surrounding  economy.  A  critical  habitat 
designation  would  have  multiple  efiiects 
on  the  economy,  some  negative  and 
some  positive.  The  murrelet  critical 
habitat  proposal  and  the  requirement 
that  Federal  agencies  insure  that  their 
actions  are  not  likely  to  destroy  or 
adversely  affect  the  habitat,  would  have 
econcnnic  consequences  for  four  groVips: 

(1)  It  woiUd  reduce  the  amount  of 
certain  types  of  forested  habitat 
available  to  firms,  such  as  firms  in  the 
timber  industry,  that  benefit  bom 
conventional  logging  practices  that 
deerade  critical  habitat; 

(2)  It  would  benefit  the  households 
and  firms  that  otherwise  incur  spillover 
costs  when  critical  habitat  is  degraded; 

(3)  It  would  benefit  those  who  see 
critical  habitat  as  an  element  of  the  local 
quahty  of  Ufe;  and 

(4)  It  would  benefit  those  who  place 
an  intrinsic  value  on  the  marbled 
murrelet,  its  habitat,  and  other  species 
supported  by  the  habitat. 

To  obtain  information  regarding  the 
potential  impact  of  the  proposed 
designation  on  the  activities  of  Federal 
agencies,  the  Service  soUcited 
information  directly  from  the  affected 
agencies.  It  contacted  Federal  agencies 
in  western  Washington,  western  Oregon, 
and  northwestern  California  informing 
them  of  the  Service's  inquiry  into  the 
potential  impacts  of  proposed 
designation.  Seven  agencies  indicated 
that  the  designation  would  not  affect 
their  activities.  Twenty-two  agencies 
stated  that  the  designation  might  affect 
their  activities.  To  these,  the  Service 
provided  additional  information  and 
sent  each  a  questionnaire  asking  the 
agency  to  describe  its  future  activities 
with  and  without  the  proposed 
designation. 

Most  agencies  that  responded  to  the 
questionnaire  indicated  that  the 
designation  wotdd  have  Uttle  or  no 
effect  on  their  activities.  A  number  of 
agencies  indicated  that,  based  on 
information  currently  available,  they 
could  not  determine  the  potential  effect. 
Two  agencies,  the  Oregon  State  Office  of 
the  Bureau  of  Land  Management  and 
Region  6  of  the  Forest  Service 
concluded  that  the  proposed 


designation  would  cause  a  reduction  in 
timber  harvest  on  lands  they  administer. 
Witb  the  designation  and  in  the  absence 
of  a  specific  exception,  the  Bureau  of 
Land  Management  and  Forest  Service 
would  not  proceed  with  logging  of 
approximately  20  million  board  feet 
(MMBF)  of  timber  on  10  sold  and 
awarded  timber  sales  in  Washington 
and  Oregon. 

No  single  method  of  analysis  can 
provide  a  full  view  of  the  designation's 
potential  economic  consequences  and, 
hence,  three  different  methods  were 
used  in  the  economic  analysis.  First,  a 
static  estimate  of  the  potential  impacts 
on  the  economy  was  developed  using 
common  analytical  tools  that  embody 
strong  simplifying  assumptions 
regarding  the  economy's  abifity  to 
respond  and  adjust  to  the  designation. 
Second,  these  assumptions  were 
relaxed,  taking  into  account  the 
economy's  pr^Mble  long-run 
adjustment  to  the  designation,  and 
discussed  the  transition  process  that 
would  yield  the  long-run  outcome. 
Third,  the  designation's  potential 
impacts  on  national  economic  welfare 
were  assessed  and  the  issues  related  to 
the  fairness  of  the  designation  were 
discussed. 

Static  Estimate  of  the  Economic 
Consequences 

The  static  analysis  presents  a  worst- 
case  estimate  of  the  proposed 
designation's  potential  impact  by 
asstuning  that  critical  habitat-related 
changes  in  the  activities  of  Federal 
agencies  -would  occur  abruptiy  and  that 
capital,  labor,  and  other  factors  of 
production  would  be  locked  in  place 
and  unable  to  respond.  Within  mis 
framework,  it  is  assumed  that,  if  a 
designation  caused  a  reduction  in  the 
output  of  a  good  or  service,  the  capital, 
labor,  and  other  factors  of  production 
associated  with  the  displaced  good  or 
service  would  become  permanenUy 
imemployed.  These  assmnptions  imply 
that  there  would  be  no  compensating 
response  by  the  economy,  e.g.,  it 
assvunes  that  firms  would  not  tap  into 
alternative  markets  and  displaced 
workers  would  not  find  replacement 
jobs  in  response  to  the  reduction  in  the 
output  of  the  good  or  service. 

With  the  information  currently 
available,  the  impact  of  designation  on 
all  four  groups  listed  above  cannot  be 
assessed  using  only  the  analjrtical  tools 
of  static  analysis.  Static  analysis  alone 
limits  the  analysis  to  impacts  on  only 
Group  #1,  i.e.,  firms  that,  in  the  absence 
of  a  designation,  would  engage  in  or 
otherwise  benefit  from  the  degradation 
of  critical  habitat  (e.g..  some  methods  of 
logging  timber  from  Federal  lands).  The 


static  analysis  tails  to  capture  the 
impacts  on  Groups  2,  3,  and  4.  Despite 
its  limitations,  the  static  estimate  is 
useful  because  it  presents  the  worst-case 
description  of  the  proposed 
designation's  potential  impacts,  and  it 
sets  the  stage  for  the  examination  of  the 
economy's  long-run  adjustment  to  a 
designation. 

Using  employment  multipliers 
generated  by  input-output  techniques, 
the  static  analysis  of  the  reductions  in 
timber  harvest  indicates  that  canceling 
already  sold  and  awarded  timber  sales 
would  cause  a  total  reduction  of  387 
person-years  of  work.  This  is  a  one-time 
impact  that  probably  would  be 
concentrated  in  less  than  1  year,  but 
might  be  stretched  over  a  longer  period. 

All  of  these  reductions  would  not 
necessarily  occur  in  the  vicinity  of  the 
restricted  harvests.  Because  the  timber 
industry  is  highly  competitive  over  an 
area  encompassing  at  least  western 
Washington,  western  Oregon,  northern 
Cahfomia,  the  reductions  would  occur 
in  the  least  competitive  firm(s)  within 
the  entire  area.  "These  may  be  hundreds 
of  miles  from  the  sites  where  timber- 
harvest  is  reduced.  Most  of  the  impact 
on  employment  is  likely  to  occur  in  or 
near  metropolitan  areas,  reflecting  the 
concentration  in  these  areas  of  the 
timber  industry,  itself,  as  well  as  the 
other  sectors  that  are  related  to  the 
timber  industry. 

Long-run  Adjustment  and  the  Transition 
Process 

Most  workers  displaced  because  of 
the  designation  would  find  replacement 
jobs  quickly  as  tens  of  thousands  have 
during  the  past  15  years.  After  one  year, 
the  unemployment  rate  among  workers 
who  lose  their  jobs  because  of  the 
designation  probably  would  equal  the 
rate  among  other  workers  with  similar 
education  and  training. 

The  proposed  designation  probably 
woidd  have  positive  impacts  on  the 
output,  employment,  and  earnings  in 
those  industries  that  otherwise  incur 
spillover  costs  when  critical  habitat  is 
degraded.  The  spillover  costs  include 
impacts  to  fisheries  from  habitat  and 
population  losses;  increased  risk  of  H 

flooding;  sediment  removal  and 
ecosystem  repair,  water  quahty 
reduction;  and  unemployment 
insurance  costs.  By  reducing  the  timber 
industry's  spillover  costs,  the  proposed 
designation  would  stimulate  other 
sectors  of  the  economy,  though  by  how 
much  is  uncertain. 

The  proposed  designation  would 
probably  exert  a  long-run,  positive 
influence  on  the  natural-resource 
aspects  of  the  area's  quality  of  life. 
Hence,  the  proposed  designation  would 
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have  a  positive  impact  on  all 
households,  firms,  and  communities 
sensitive  to  the  quality  of  these 
resources.  Evidence  from  studies  in 
Oregon  indicate  that  at  least  one-third  of 
the  popidation  is  sensitive  to  the 
legion's  natural-resource  amenities. 

The  marbled  murrelet  and  its  habitat 
have  intrinsic  value.  Given  the  proposed 
designation's  goal  of  recovering  the 
marbled  murrelet,  it  is  anticipated  that 
the  proposed  designation  would  exert  a 
positive  influence  on  this  value,  though, 
again,  by  how  mudi  is  uncertain. 

Overall  Economic  Effects 

Conceptually,  at  least,  one  measures 
the  proposed  designation's  impact  on 
national  economic  wel&re  by  looking  at 
the  difference  in  the  value  society 
ascribes  to  two  bundles  of  goods  and 
services,  one  with  the  proposed 
designation  and  the  other  without  it.  In 
this  case,  the  bimdle  of  goods  and 
services  affected  by  the  proposed 
designation  has  four  major 
components — (1)  the  marbled  murrelet 
and  its  habitat;  (2)  the  natiiral-resource 
amenities  and  other  elements  of  the 
local  quahty  of  fife;  (3)  goods  and 
services  that  would  be  affected  by  the 
proposed  designation;  and  (4)  the 
productivity  of  workers,  households, 
firms,  and  communities  that  would  be 
affected  by  the  proposed  designation. 

Values  ascribed  to  the  marbled 
murrelet  and  its  habitat  commonly  are 
separated  into  two  groups — use  values 
(e.g.,  consimiptive  use  of  the  resource  as 
a  source  of  food  or  medicine,  or  passive 
use  of  the  resource  as  a  source  of  scenic 
beauty)  and  non-use  values  (e.g.. 
benefits  a  person  derives  bom  knowing 
that  a  species  or  some  other  natural 
resource  exists).  Marbled  murrelets 
currently  have  httle  apparent  use  value. 
They  have  essentially  no  value  as  a 
source  of  food  to  humans.  They  have 
some  recreational  value  to  birdwatchers, 
although  the  magnitude  of  this  value  is 
unknown.  Marbled  murrelets  and  their 
habitat  have  some  non-use  value  but, 
again,  the  magnitude  of  this  value  is  not 
currenUy  quantifiable.  Hence,  the 
Service  would  have  to  rely  on  judgment 
to  assess  the  magnitude  of  the  proposed 
designation's  impact  on  these  values. 

By  reducing  logging  in  certain  areas, 
the  proposed  designation  would 
increase  the  quahty  of  hfe  with  respect 
to: 

(1)  The  visual  aesthetics  of  riparian 
areas.  In  general,  the  aesthetic  value  of 
these  areas  is  higher,  the  more  nattural 
their  appearance.  Insofar  as  the 
proposed  designation  would  maintain 
the  natural  appearance,  it  would 
1  naintain  their  amenity  value. 


(2)  The  visual  aesthetics  of  some 
upland  areas  that  otherwise  would 
experience  timber  harvests.  The 
proposed  designation  would  maintain 
the  amenity  values  of  these  areas  by 
maintaining  their  natural  appearance. 
The  aesthetics  and  water-related 
recreation  associated  with  streams  that 
experience  improvements  in  water 
quahty.  including  reductions  in 
sediment,  would  be  enhanced. 

(3)  The  aesthetics  and  recreational 
opportunities,  e.g.,  Whitewater  rafting, 
associated  with  changes  in  the  quantity 
and  timing  of  water  nmoff  so  that  less 
runoff  occurs  as  peak  flow  in  the  spring 
and  more  occiu^  as  base  flow  during  the 
summer. 

(4)  The  visual  aesthetics  and 
recreational  opportunities  associated 
with  increased  populations  of  wildhfe 
related  to  riparian  areas. 

The  proposed  designation  may  have  a 
wide  range  of  effects  by  preventing 
activities  that  would  have  spillover 
effects  on  habitat  critical  to  the  recovery 
of  the  murrelet  and,  hence,  on  the  firms 
and  households  sensitive  to  activities 
inconsistent  with  the  designation.  These 
spillover  effects  include:  (1)  impacts  on 
the  structure  of  the  local  and  regional 
economies,  (2)  sedimentation,  (3)  global 
climate  change.  (4)  future  hstings  of 
threatened  or  endangered  species.  (5) 
human  morbidity  and  mortahty,  and  (6) 
impacts  on  landuse.  In  general,  there  is 
insufficient  information  to  estimate  the 
value  of  these  effects. 

Similarly,  there  is  insufficient 
evidence  to  support  quantification  of 
the  effects  on  the  productivity  of  labor 
and  other  factors  of  production.  On 
balance,  the  proposed  designations 
overall  effect  on  the  nation's 
productivity  could  be  positive  or 
negative,  but  the  impact  probably  would 
be  close  to  zero. 

A  major  issue  regarding  the  economic 
feimess  of  the  proposed  designation  is 
its  potential  impacts  on  the  value  of 
private  property.  The  proposed 
designation  would  have  a  negative  effect 
on  values  that  depend  on  Federal 
agencies  engaging  in  or  supporting  the 
degradation  of  critical  habitat.  It  would 
have  a  positive  effect  on  values  that 
otherwise  would  be  depressed  by  the 
spillover  costs  from  habitat  degradation. 
It  also  would  have  a  positive  impact  on 
values  that  depend  on  the  habitat's 
contribution  to  the  area's  quahty  of  hfe. 

In  sum.  the  evidence  is  insufficient  to 
conclude  whether  the  proposed 
designation  would  result  in  net 
economic  benefits  or  costs.  It  does 
appear  likely,  however,  that  the  overall 
net  effect  is  close  to  zero. 

Copies  of  the  complete  draft  economic 
analysis  are  available  upon  request  from 


the  State  Supervisor,  U.S.  Fish  and 
Wildhfe  Service,  Oregon  State  Office 
(see  ADDRESSES  section). 

Snmmary  of  Coaunents  and 
RecorameiidatioBs  on  the  First  Proposal 

In  the  January  27, 1994,  proposed  rule 
for  designation  of  marbled  murrelet 
critical  habitat,  the  Service  requested  all 
interested  parties  to  submit  information 
and  comments  concerning  the  proposal. 
Additional  comments  were  taken  at  the 
pubhc  hearing  on  May  24,  1994,  in 
North  Bend,  Oregon. 

During  the  pubhc  conunent  period, 
the  Service  received  130  written 
comments.  In  addition,  25  people 
testified  at  the  pubhc  hearing.  All 
comments  received  are  part  of  the 
administrative  record  and  are  available 
for  pubhc  review.  Issues  raised  during 
the  pubhc  comment  period  that  were 
not  addressed  in  the  body  of  the 
amended  proposal  are  discussed  next. 

Issue  1 :  One  commenter  suggested 
that,  due  to  aboriginal  influences,  only 
5  to  38  percent  of  the  land  in  the 
Douglas-fir  Region  was  comprised  of 
patches  of  200-year-old  trees  prior  to 
euroamerican  settlement,  a  value 
different  from  those  hsted  in  the 
proposed  rule. 

Service  Response:  The  htUe 
information  that  exists  describing  pre- 
settlement  forests  supports  the  Service's 
general  conclusion  that  approximately 
60  to  70  percent  of  the  forested  areas  in 
range  of  the  marbled  murrelet  in 
Washington,  Oregon,  and  Cahfomia 
contained  an  old-growth  component, 
major  portions  of  which  were 
distributed  in  large,  contiguous  blocks. 
Human-caused  factors  have  significantly 
reduced  the  amoimt  of  old-growth 
forests  in  the  range  of  the  marbled 
murrelet  in  Wasltington.  Oregon,  and 
Cahfornia  compared  to  pre-falstoric 
levels  (Spies  and  Franklin  1988; 
Teensma  et  al.  1991;  Booth  1991;  Larsen 
1991;  Bolsinger  and  Waddell  1993; 
Ripple  1994;  Perry  1995;  Ralph  et  al. 
1995b).  The  Service  beheves  this 
material  represents  the  best  available 
scientific  information. 

Issue  2:  Commenters  suggested  that 
prey  distribution  and  abundance,  rather 
than  inland  forest  conditions,  may 
dictate  murrelet  distributions  at  sea. 

Service  Response:  The  Service  agrees 
that  prey  distribution  and  abundance  is 
an  important  ecological  factor  for 
murrelets  at  sea. 

However,  particularly  during  the 
nesting  season,  marbled  murrelets  are 
found  in  high  numbers  in  close 
proximity  to  areas  where  inland  forested 
conditions  are  considered  suitable  for 
nesting  throughout  large  portions  of 
coastal  Washington,  Oregon,  and 
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California  (Carter  and  Erickson  1992; 
Varou)ean  and  Williams  1995;  Ralph 
and  Miller  1995;  Ralph  et  al.  1995b; 
Strong  et  al.  1995).  Conversely,  marine 
concentrations  tend  to  be  low  where  on- 
shore habitat  is  limited. 

Hie  distribution  of  maibled  murrelets 
in  the  marine  environment  changes  after 
the  nesting  season.  This  suggests  that 
proximity  to  their  nesting  habitat  is 
important  for  maibled  murrelets  during 
the  breeding  season  even  though  food 
may  be  more  abimdant  elsewhere 
(Ralph  et  al.  1995b).  However,  it  could 
be  that  changes  in  prey  distribution  and 
abimdance  occur  coinddentally  Mfith 
the  end  of  the  nesting  seas<Hi.  Marbled 
murrelets  have  been  documented  to  use 
a  variety  of  prey  species,  which  suggests 
that  they  are  capable  of  exhibiting 
flexibiUty  regarding  food  resoiux»s 
available  to  them  diuing  the  nesting 
season.  Therefore,  the  Service  believes 
that  the  condition  of  inland  nesting 
habitat  is  an  important  factor  explaining 
distributions  in  the  marine  enviroiunent 
during  the  nesting  season. 

Issue  3:  Commenters  suggested  that 
suitable  nesting  habitat  (defined  as 
mature  forests  with  approximately  two 
remnant  old-growth  trees  per  acre)  is 
imder-used  and  not  a  limiting  factor  for 
marbled  murrelets. 

Service  Response:  There  may  be 
localized  situations  where  habitat  that  is 
currently  suitable  for  nesting  is  not 
currently  occupied.  The  ability  of  this 
species  to  rapidly  colonize  new  areas  is 
unknown,  but  is  likely  to  be  low  for 
several  reasons — (1)  population 
numbers  are  low  and  scattered  in  some 
areas;  (2)  marbled  murrelets  have  a  low 
reproductive  rate,  providing  few  young 
to  serve  as  colonizers;  (3)  this  species 
evolved  to  use  nesting  habitat  that  was 
relatively  stable  from  year-to-year,  and 
may  be  less  adaptive  to  the  loss  of 
nesting  areas  in  a  given  year  (Divoky 
and  Horton  1995);  and  (4)  potentially 
suitable  habitat  may  be  scattered  and 
not  necessarily  high-quality  habitat, 
both  of  which  may  result  in  a  lag  time 
for  colonization. 

However,  the  Service  continues  to 
believe  that  nesting  habitat  is  a  limiting 
bctor  in  some  areas  because  of  the  close 
association  of  marbled  murrelet  nests  to 
older  forest  habitat,  the  amoimt  of 
which  has  been  reduced  significantly 
(See  Issue  1).  All  marbled  murrelet  nests 
located  as  of  January  1994  in 
Washington,  Oregon,  and  California 
have  been  associated  with  forests 
considered  to  be  older  forest  or  which 
contain  late-successional  components 
(Hamer  and  Nelson  1995b).  In  addition, 
at-sea  distributions  of  marbled  miurelets 
during  the  nesting  season  along  coastal 
Oregon  and  CaUfomia  shorelines 


roughly  correspond  to  inland 
distributions  of  late-successional  forests 
(See  Issue  2). 

Issue  4:  Oine  commenter  disagreed 
with  the  use  of  sites  identified  as 
occupied  by  marbled  murrelets  under 
the  Pacific  Seabird  Croup  protocol  as  a 
criteria  for  critical  habitat  designation, 
because  the  commenter  beUeves  that 
some  of  the  behaviors  that  resulted  in 
occupied  status  were  not  indicative  of 
nesting. 

Service  Response:  The  Service  used 
all  available  information  in  the  selection 
of  areas  for  proposed  designation  of 
critical  habitat  Survey  information  was 
only  one  of  the  criteria  considered  in 
selecting  areas  for  proposed  critical 
habitat  designation.  Survey  residts 
(including  occupied  sites,  marbled 
murrelet  presence,  and  lack  of 
detections)  were  used  as  indicators  of 
the  presence/absence  of  marbled 
murrelets  in  specific  areas.  However, 
survey  efforts  were  minimal  in  many 
areas,  and  coverage  of  areas  was 
discontinuous.  Such  information  was  of 
limited  use  in  proposing  critical  habitat 
in  portions  of  the  range. 

issue  5:  Several  commenters  raised 
issues  related  to  nest  predation  and 
predator  numbers.  These  were  primarily 
related  to  the  effects  of  timber  harvest 
and  forest  edge  on  predator  niunbws 
and  marbled  miurelet  nest  predation 
rates.  The  appropriateness  of  applying 
nest  predation  studies  from  other 
regions  of  the  coimtry  to  the  Pacific 
Northwest  was  also  raised. 

Service  Response:  The  Service  has 
amended  the  proposed  rule  to  reflect  the 
comments  and  to  provide  additional 
documentation  on  statements  related  to 
predation.  The  Service  believes, 
however,  that  existing  data  still  indicate 
that  nest  predation  is  a  significant  issue 
in  forest  edge,  even  if  the  causes  are 
imclear.  Nelson  and  Hamer's  (1995b) 
analysis  of  nest  predation  indicates  that 
marbled  murrelet  nests  nearer  to  forest 
edges  experience  significanUy  higher 
predation  rates  than  nests  in  the  forest 
interior.  Studies  have  also  been 
completed  or  are  imderway  in  the 
Pacific  Northwest  since  the  proposed 
rule  that  indicate  the  timber  harvest  in 
a  forest  can  increase  nest  predation  rates 
on  forest  birds  under  some 
circiunstances  (Vega  1993;  Bryant  1994; 
C.  Chambers,  pers.  comm.  1994).  It  is 
recognized,  however,  that  additional 
research  on  this  subject  is  needed. 

Issue  6:  Several  commenters 
recommended  that  the  Service  designate 
all  Federal  lands  before  considering 
designating  State  or  private  lands. 

Service  Response:  In  proposing 
murrelet  critical  habitat,  the  Service 
examined  all  areas,  regardless  of 


ownership,  that  may  be  essential  for  the 
conservation  of  the  species.  The  Service 
did  propose  Federal  lands  first, 
however,  if  in  a  given  area,  Federal 
lands  were  insufficient  to  meet  the 
conservation  needs  of  the  species,  other 
lands  were  also  proposed. 

Issue  7:  Several  commenters, 
including  the  Marbled  Murrelet 
Recovery  Team,  reconunended  the 
inclusion  or  exclusion  of  specific  areas 
in  the  proposed  designation  of  critical 
habitat.  Some  commenters 
recommended  including  all  important 
marine  environments,  aU  potential  or 
recru^ent  habitat,  historic  areas,  or  all 
suitable  habitat  in  the  designation. 
Several  commenters  reconunended  that 
the  Service  include  additional  criteria 
for  identifying  critical  habitat, 
including,  but  not  limited  to,  foraging 
areas  in  the  marine  enviroiunent;  all 
occupied  habitat;  huffier  areas;  flight 
corridors;  minimum  nest  limb  height; 
minimum  nest  stand  canopy  height;  and 
canopy  closiue  and  stand  size. 

Service  Response:  All  such 
recommendations  were  examined 
carefully.  Specific  areas  were  not 
included  in  the  proposal  if  they  did  not 
meet  the  Act's  criteria  for  designation  as 
critical  habitat,  and  were  added  if  they 
met  the  Act's  criteria  for  designation. 
The  Service  based  its  murrelet  critical 
habitat  proposal  on  the  principal 
biological  or  physical  features  diat  are 
essential  to  the  conservation  of  the 
species  and  that  require  special 
management  considerations  or 
protection. 

In  the  marine  environment,  the 
Service  agrees  that  maintaining  aquatic 
habitat  is  essential  to  the  marbled 
murrelet,  and  that  marine  conditions 
may  affect  distribution  and  survival  of 
the  species.  Addressing  anthropogenic 
sources  of  mortality  and  degradation  of 
habitat  quaUty  in  aquatic  habitats  wall 
be  an  important  component  in 
recovering  marbled  miurelet 
populations.  However,  the  Service  does 
not  beUeve  that  special  management 
consideration  or  protection  is  required 
in  the  marine  environment  beyond 
those  provided  by  existing  Federal  laws 
and  regulations,  which  was  discussed  in 
the  Previous  Management  Efforts 
section.  Therefore,  the  Service  did  not 
include  areas  in  the  marine 
environment.  Some  terrestrial  occupied 
sites  were  not  included  because  they 
may  not  require  special  management  or 
protection  beyond  that  provided  by 
existing  Federal  laws  and  regulations  or 
they  were  not  considered  essential  to 
the  conservation  of  the  species  due  to 
location,  site  conditions,  or  history. 
Therefore,  not  all  areas  occupied  by  the 
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species  were  included  in  this  critical 
habitat  proposal. 

Marbled  miurelets  have  been 
observed  using  flight  paths  such  as  river 
corridors  on  flights  inland,  however, 
marbled  murrelets  have  also  been 
observed  flying  over  ridges,  cities,  and 
agricultural  areas  to  access  inland  areas 
(T.  Hamer  pers.  comm.  1995).  The  use 
of  flight  corridors  has  not  been  shown 
to  be  essential  for  access  to  inland 
forested  habitat. 

Stand  and  individual  tree  attribute 
information  (e.g.,  nest  limb  height;  nest 
stand  canopy  height  and  closure;  and 
size)  was  unavailable  for  use  in 
proposing  the  boundaries  of  murrelet 
critical  habitat.  However,  these 
attributes  were  considered  in  the 
evaluation  of  the  primary  constituent 
elements  of  murrelet  critical  habitat. 

Issue  8:  Several  commenters 
recommended  the  inclusion  of  specific 
management  requirements  for 
designated  critical  habitat. 

Service  Response:  A  designation  of 
critical  habitat  does  not  estabUsh  a 
management  plan  and  does  not  impose 
any  specific  management  requirements 
on  the  area  designated.  Critical  habitat 
is  an  inventory  of  habitat  and  areas  that 
contain  the  biological  features  essential 
to  the  conservation  of  the  species. 
Management  requirements  for  critical 
habitat  are  addressed  through  recovery 
and  land  management  planning 
processes. 

Issue  9:  One  commenter 
recommended  keeping  the  public 
comment  period  open  until  the  Service 
had  all  the  information  needed  to 
propose  critical  habitat.  Another 
commenter  recommended  waiting  until 
the  Recovery  Plan  was  complete  to 
designate  critical  habitat. 

Service  Response:  "The  Act  requires 
the  Service  to  designate  critical  habitat 
to  the  maximum  extent  prudent  and 
determinable,  at  the  time  of  hsting.  If 
critical  habitat  is  not  determinable  at  the 
time  a  species  is  listed,  the  Act  allows 
the  Service  up  to  one  additional  year  to 
designate  critical  habitat  to  the 
maximum  extent  prudent.  The  Act  and 
implementing  regulations  require  the 
Service  to  employ  the  best  available 
information  in  the  designation  of  critical 
habitat,  but  a  designation  must  comply 
with  the  statutory  time  frames. 

The  Act  does  not  impose  deadlines 
for  completing  recovery  plans  and  does 
not  provide  the  authority  for  the  Service 
to  delay  designation  of  critical  habitat 
while  waiting  for  a  completed  recovery 
plan. 

Issue  10:  One  commenter  suggested 
that  the  prohibitions  of  take  of  Usted 
species  under  section  9  of  the  Act 
protected  occupied  murrelet  sites  and 


therefore  the  Service  did  not  need  to 
designate  critical  habitat. 

Service  Response:  Section  9  of  the  Act 
prohibits  the  take  of  a  listed  species. 
The  term  "take"  is  defined  in  the  Act  as 
"to  harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  or  collect,  or 
to  attempt  to  engage  in  any  such 
conduct"  (16  U.S.C.  1532(19)).  A 
designation  of  critical  habitat  and  the 
resulting  consultation  process  for 
Federal  actions  under  section  7  of  the 
Act  address  impacts  to  a  species  which 
may  not  involve  take. 

Issue  11:  One  commenter  indicated 
that  state  laws  were  sufficient  to  protect 
marbled  murrelets  and  therefore  critical 
habitat  did  not  need  to  be  designated. 

Service  Response:  Current  state 
regulations  have  not  prevented  habitat 
loss  for  the  marbled  murrelet.  Habitat 
loss  is  considered  to  be  one  of  the 
primary  factors  that  has  contributed  to 
the  need  to  Ust  the  murrelet  in 
Washington,  Oregon,  and  Cahfomia.    • 

Issue  12:  Several  commenters 
provided  information  about  issues 
related  to  the  Usting  of  the  species  (e.g., 
new  population  numbers,  whether  the 
listed  population  is  distinct,  whether 
Usting  was  premature  due  to  lack  of 
information,  and  whether  the  Usted 
population  is  at  the  natural  edge  of  the 
species'  range). 

Service  Response:  A  proposal  to   ' 
designate  critical  habitat  does  not 
include  a  review  of  the  listing 
determination.  Comments  relevant  only 
to  the  listing  decision  were  not 
incorporated  in  this  proposal. 
Information  that  was  pertinent  to 
critical  habitat  and  the  biological 
information  used  in  the  development  of 
the  proposal  were  reviewed  and 
incorporated  as  appropriate. 

Issue  13:  Several  commenters 
indicated  that  an  Enviromnental  Impact 
Statement  should  be  written  for  a 
designation  of  critical  habitat. 

Service  Response:  The  Service  has 
determined  that  rules  issued  pursuant  to 
section  4(a)  of  the  Endangered  Species 
Act  do  not  require  preparation  of  an 
environmental  impact  statement  under 
the  National  Environmental  PoUcy  Act. 
The  Service's  determination  has  been 
upheld  by  the  9th  Circuit  Court  of 
Appeals  in  a  decision  concerning  the 
critical  habitat  designation  for  the 
northern  spotted  owl. 

Issue  14:  Several  commenters 
indicated  that  designation  of  non- 
Federal  lands  as  critical  habitat  would 
result  in  the  "taking"  of  private 
property. 

Service  Response:  A  critical  habitat 
designation  affects  only  actions 
authorized,  funded,  or  carried  out  by 


Federal  agencies.  It  would  not  result  in 
a  taking  of  private  property. 

Issue  15:  Several  commenters 
expressed  concern  about  the  abiUty  to 
access  private  lands  that  Ue  adjacent  to 
or  are  surrounded  by  critical  habitat. 

Service  Response:  If  murrelet  critical 
habitat  is  designated,  issues  concerning 
access  across  Federal  lands  could  be 
resolved  through  the  consultation 
process  under  section  7  of  the  Act. 

National  Environmental  Policy  Act 

The  Service  has  determined  that 
Environmental  Assessments  and 
Environmental  Impact  Statements,  as 
defined  under  the  authority  of  the 
National  Environmental  PoUcy  Act  of 
1969,  need  not  be  prepajed  in 
conjunction  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  pubUshed  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 

Required  Determinatioiis 

The  proposed  rule  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 
The  Department  of  the  Interior  has 
determined  that  the  proposed 
designation  of  critical  habitat  for  the 
marbled  murrelet  would  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601  et  seq.).  Based  on  the 
information  discussed  in  this  proposed 
rule  concerning  pubUc  projects  and 
private  activities  within  critical  habitat 
units,  it  is  not  clear  whether  significant 
econcHuic  impacts  would  result  from  the 
proposed  critical  habitat  designation. 
Also,  no  direct  costs,  enforcement  costs, 
information  collection,  or  record- 
keeping requirements  would  be 
imposed  on  small  entities  by  this 
proposed  designation.  Further,  the 
proposed  rule  contains  no  record- 
keeping requirements  as  defined  by  the 
Paperwork  Reduction  Act  of  1980. 
Finally,  the  Department  has  assessed  the 
effects  of  this  rulemaking  action  on 
State,  local,  and  Tribal  governments, 
"tod  the  private  sector  pursuant  to  Tide 
n  of  the  Unfunded  Mandates  Reform 
Act  of  1995.  The  Department  has 
determined  that  this  action  does  not 
compel  the  expenditure  of  $100  milUon 
or  more  by  any  State,  local  or  Tribal 
government,  or  any  individual  in  the 
private  sector.  Therefore,  a  statement 
under  section  202  of  the  Unfunded 
Mandates  Reform  Act  is  not  required. 
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Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  amended 
critical  habitat  proposal  will  be  as 
acciirate  and  as  effective  as  possible. 
Therefore,  comments  or  suggestions 
from  the  public,  other  concerned 
government  agencies,  Indian  Nations, 
the  scientific  community,  industry,  or 
any  other  interested  party  concerning  all 
aspects  of  this  propcMted  rule,  including 
the  economic  analysis,^  are  hereby 
soUdted. 

The  Service  has  scheduled  five  public 
hearings  to  facilitate  receipt  of  public 
comments.  The  dates  and  locations  of 
the  hearings  are  provided  below. 
Anyone  expecting  to  make  an  oral 
presentation  at  these  hearings  is 
encouraged  to  provide  a  written  copy  of 
their  statement  to  the  hearing  officer 
prior  to  the  start  of  the  hearing.  In  the 
event  there  is  a  large  attendance,  the 
time  allotted  for  oral  statements  may 
have  to  be  limited.  Oral  and  written 
statements  receive  equal  consideration. 
There  are  no  limits  to  the  length  of 
written  comments  presented  at  these 
hearings  or  mailed  to  the  Service. 

Tuesday.  September  5, 1995,  from 
2:00-4:00  p.m.  and  6:00-8:00  p.m.,  at 
the  Red  Lion  Hotel  Coliunbia  River. 
1401  North  Hayden  Island  Drive, 
Portland,  Oregon. 

Thursday,  September  7, 1995,  fit)m 
2:00-4:00  p.m.  and  6:00-€:00  p.m.,  at 
the  Red  Lion  Hotel,  1313  North 
Bayshore  Drive,  Coos  Bay,  Oregon. 

Tuesday,  September  12, 1995,  fitjm 
2:00-4:00  p.m.  and  6:00-8:00  p.m.,  at 
the  Eureka  Inn,  518  Seventh  Street, 
Eureka,  CaUfomia. 

Thursday,  September  14, 1995,  from 
2:00-4:00  and  6:00-8:00  p.m.,  at  the 
Coconut  Grove  Conference  Center,  400 
Beach  Street,  Santa  Cruz,  California. 

Tuesday,  September  19, 1995,  from 
2:00-4:00  p.m.  and  6:00-8:00  p.m.,  at 
the  Bellevue  Conference  Center,  121 
107th  Avenue,  Bellevue,  Washington. 

Comments  are  particularly  sought 
concerning: 

(1)  The  reasons  why  any  Federal 
lands  (either  proposed  critical  habitat  or 
additional  areas)  should  or  should  not 
be  determined  to  be  critical  habitat  as 
provided  by  section  4  of  the  Act; 

(2)  The  location  and  reasons  why  any 
non-Federal  lands  should  or  shoiUd  not 


be  detennined  to  be  critical  habitat  as 
provided  by  section  4  of  the  Act, 
including  information  on  whether  lands 
proposed  contain  the  primary 
constituent  elements  identified  in  this 
amended  proposal  for  the  marbled 
murrelet,  potential  threats  to  the 
marbled  murrelet,  and  the  value  of  areas 
to  the  conservation  of  the  species; 

(3)  The  reasons  why  any  marine  areas 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by  section 
4  of  the  Act,  including  information  on 
potential  threats,  ciurent  activities,  the 
effect  of  ciirrent  regulatory  mechanisms, 
and  benefits  to  the  species; 

(4)  Current  and  planned  activities  in 
proposed  critical  habitat  areas  and  their 
possible  impacts  on  proposed  critical 
habitat: 

(5)  Any  threats  to  the  conservation  of 
the  marbled  murrelet  or  the 
maintenance  of  marbled  murrelet 
nesting  habitat  on  Congressionally- 
protected  lands  within  the  range  of  the 
marbled  murrelet; 

(6)  Current  and  plaimed  activities 
within  Congressionally-protected  areas 
that  might  affect,  positively  or 
negatively,  the  conservation  of  the 
marbled  murrelet.  including  any 
management  plans  or  statutory 
mandates; 

(7)  Other  physical  and  biological 
features  that  are  essential  to  the 
conservation  of  the  species  and  in  need 
of  special  management  or  protection; 

(8)  Specific  information  on  the 
amount,  location,  and  distribution  of 
suitable  marbled  murrelet  nesting 
habitat;  and  the  niunbers  and 
distribution  of  sites  occupied  by 
marbled  murrelets  on  all  ownerships 
and  land  designations; 

(9)  Information  concerning  health  of 
the  ecosystems  on  which  the  marbled 
murrelet  depends; 

(10)  Information  on  the  economic 
benefits  and  costs  that  would  result 
bom  the  proposed  designation  of 
critical  habitat  for  the  marbled  miurrelet, 
including  the  segments  of  the  economy 
that  would  be  affected  by  the  proposed 
designation; 

(11)  Data  and  information  relevant  to 
determining  whether  the  benefits  of 
excluding  a  particular  area  &t>m  critical 
habitat  outweigh  the  benefits  of 
specifying  the'  area  as  critical  habitat; 


(12)  Analyses  useful  in  evaluating 
economic  and  other  relevtmt  impacts; 
and 

(13)  Additional  information  that 
should  be  considered  in  analyzing 
economic  and  other  impacts  of  the 
proposed  designation; 

References  Cited 

A  compete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  Portland  Field  Office, 
2600  SE  98th  Avenue,  Suite  100, 
Portland,  Oregon,  97266;  telephone 
(503) 231-6179. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  9^ 
625, 100  Stat.  3500;  unless  otherwise  noted. 

§17.11    [Amended] 

2.  Section  17.11(h)  is  amended  by 
revising  the  "Critical  habitat"  entry  for 
"Murrelet,  marbled"  imder  BIRDS  to 
read:  17.95(b). 

3.  Section  17.95(b)  is  amended  by 
adding  critical  habitat  for  the  marbled 
murrelet,  in  the  same  alphabetical  order 
as  the  species  occius  in  §  17.11(h),  as 
follows. 

S  17.95   Critical  habttat-flsh  and  wildlife. 

***** 

(b)  Birds 

•        *        •        *        • 

MARBLED  MURRELET 
(Bracbyramphus  marmoratus 
marmoratus): 

1.  Critical  habitat  units  are  depicted 
for  the  States  of  Washington,  Oregon, 
and  Cahfomia  on  the  maps  below. 
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2.  Non-Federal  lands  included  within 
critical  habitat  designated  for  the 
maibled  murrelet  shall  be  subsequently 
excluded  from  such  designation  by  the 
U.S.  Fish  and  Wildlife  Service  upon  the 
approval  of  a  Habitat  Conservation  Plan 
(HCP)  that  includes  the  affected  lands 
and  addresses  the  conservation  of  the 
maibled  murrelet. 

3.  The  primary  constituent  elements: 
forest  lands  that  are  used  or  potentially 
used  by  the  marled  murrelet  for  nesting 
and  roosting. 

4.  A  description  of  the  critical  habitat 
units  follows. 

Map  and  description  of  WA-Ol-a 
taken  bova.  United  States  Fish  and 
Wildhfe  Service  1:100;000  map;  Cape 
Flattery,  Forks,  and  Port  Angeles. 
Washington;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.28N.,  R.10W.  Willamette  Meridian:  WVSt 
WV4  Section  1;  Sections  2-6;  Section  7 
except  S'^h  SW,  NV2,  N'/i  SW  V*  Section  8; 
NV2  Section  9;  N>/i  NWV*.  NEV4  Section  10; 
NVi  Section  11;  EVi  NWV«  Section  12. 

T.28N..  R.11W.  Willamette  Meridian: 
Sections  1-5;  SVi  S%,  NEV*  SWV4,  NMi  SEV.. 
S»/i  NEV4,  NEV4  NEV4  Section  6;  Section  7; 
Sections  8-12;  NV^  NWV4  Section  13;  N»/i 
NVi,  S^/i  NEV4.  SEV4  NWV4  Section  14;  N^A 
NWV4,  SWV4  NWV4  Section  15;  N»/^  N>/2, 
SWV4  hAVV4,  SEV4  NEV4  Section  16;  NWV. 
NWV4,  SEV4  NWV4,  NEV4  NWV4.  NEV4 
Section  17;  NVi  NEV.,  NEV4  NWy4  Section 
18. 

T.28N..  R.12W.  Willamette  Meridian:  SW 
V4  Section  2;  SMi  Si/t,  NEV4  SEVt  Section  3; 
NVi  N»/^  Section  10;NVi  Section  11;  WVi 
NWV4.  E»/4,  SEV4  NWV4.  NEV4  SWV4  Section 
12. 

T.29N.,  R.10W.  Willamette  Meridian: 
SWV4  NWV4,  SWV4  SEV4,  SWV4  Section  1; 
Section  2  except  NV2  NEV4;  Sections  3-5;  S»/<i 
S'A,  NEV4  SEV4.  NWV4  SWV4.  ^4EV4  Section 
6;  Sections  7-24;  Section  25  except  SEV4 
SEV4;  Sections  26-35;  NWV4,  N*4  SWV.. 
SWV4  SWV4,W»A  NEV4,  ^4EV4  SEV4  Section 
36. 

T.29N..  R.11W.  Willamette  Meridian:  SEV4, 
SE»/4  NEV4  Section  12;  Section  13;  NV4,  N>A 
SE1/4.  SEV4  SE'A,  NEV.  SWV4  Section  14;  S'/i 
SE^/i,  NEV4  SEV4  Section  22;  S'/j,  EVi  NEV4 
Section  23;  Sections  24-27;  SVi,  S^h  NEV4, 
NBV4  NEV4,  SWV4  NWV4  Section  28;  EVi 
SE>/4  Section  29;  SEV4  SEV4  Section  31;  SWV4 
SWV4,  SEV.,  SVi  NEV4,  E>/i  SWV4.  SEV. 
NWV.,  NEV.  NEV4  Section  32;  Sections  33- 
36. 

T.30N.,  R.09W.  Willamette  Meridian: 
SWV4  SWV4  Section  18;  NEV4  NWV4  Section 
19. 

T.30N.,  R.10W.  Willamette  Meridian:  E>/i 
SWV4.  SEV..  NEV.  Section  1;  NWV4  SWV4, 
SWV4  SWV4.  SEV4  SWV.,  SWV.  SEV.  Section 
2;  Section  3  except  NEV4;  Sections  4-5;  S^h 
Section  6;  Sections  7-10;  NVz,  N»/j  S»/i, 
SWV4  SWV4  Section  11;  Section  12;  N^A,  N% 
SP/4.  SEV.  SEV.  Section  13;  NWV4  NWV., 
EVfe  NEV4  SecUon  14;  NVi.  NEV.  SWV4, 


NWV.  SEV4  Section  15;  N^/iz  Section  16;  NVi 
Section  17;  Section  18  except  SVi  SEV4;  NVi 
NWV.  Section  19;  SEV4  SEV.  Section  31;  SVi 
SV2  Section  32. 

T.30N.,  R.11W.  Willamette  Meridian: 
Section  1  except  SWV4  SEV.;  Section  2;  NVi, 
NVi  SE^/4.  SEV.  SEV.  Section  3;  NEV.,  NVi 
NWV.  Section  4;  NEV.  NEV4  Section  10;  N>/i 
NEV.,  NEV.  NWV..  SWV4  SWV4  Section  11; 
NWV.  NWV4,  S%,  EVi  NEV4  Section  12; 
Section  13;  S»/j  NWV4,  SVi,  NEV4  Section  14; 
S>/i.  SEV4  NEV.  Section  15;  SEV4  NWV..  S^h 
Section  17;  E^h  SEV*  Section  18;  NEV4,  EVi 
NWV4  Section  20;  NVi  SEV4.  NVi  Section  21; 
NVj.  N'/i  SVi  Section  22;  N»/i,  N'A  SWV4 
Section  23;  NWV..  NWV4  NEV4,  SWV.  NEV., 
NEV.  NEV.  Section  24. 

T.30N..  R.12W.  Willamette  Meridian:  WVi 
Section  3;  Section  4-5;  S>/i,  E»/i  NEV.,  SWV4 
NEV..  SVi  NWV4  Section  6;  SEV4  NW  V4.  N% 
NWV..  NEV.  Section  7;  Section  8  except  W>/i 
SWV.;  N>A  NEV«  Section  9;  SVz  Section  10; 
S>/i  SWV..  SWV.  SEV4,  NEV4  SEV.  Section 
11;  WVi  NWV4  Section  13;  NWV4.  WVj  NEV4. 
NEV4  NEV4  Section  14;  N»/t  NVz.  SEV.  NEV. 
Section  IS;  Section  17  except  SV^  S^h,  NEV4 
SEV.. 

T.31N.,  R.10W.  Willamette  Meridian:  SVt 
SMj  Section  32;  SVi  SWV.,  SWV.  SEV4 
Section  33. 

T.31N.,  R.12W.  Willamette  Meridian: 
NWV.,  SWV4.  SEV4  Section  30;  Section  31 
except  SVi  SWV.;  Section  32  except  NEV.; 
S^h  SWV4  Section  33. 

Proposed  Critical  Habitat  includes 
.ordy  State  or  Coimty  lands  described 
within  the  following  areas: 

T.  30N.  R.12W.  Willamette  Meridian:  S»A 
SVi  Section  9;  N»/i  Section  16. 


Map  and  description  of  WA-Ol-b 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map;  Port 
Angelas.  Washington;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  vnthin 
the  following  areas; 

T.29N.,  R.07W.  Willamette  Meridian: 
NWV.  NWV4  Section  1;  N'/j  NEV4  Section  2. 

T.30N..  R.07W.  Willamette  Meridian: 
SWV4  SEV4  Section  26;  Section  29;  Section 
30  except  SEV4  NEV4,  NV2  NEV4;  Section  31 
except  Si/i  SWV4;  W'/i  WV2.  NEV4  NWV. 
Section  32;  W^/i  NWV.,  NV4  SWV4,  S»/i  NEV., 


NEV.  NE*/.  Section  33;  NWV4,  W»/i  NEV4. 
SEV.  NEV.,  NEV.  SEV4  Section  34;  NVi.  NVi 
SVi.  SVi  SEV.,  SEVi  SWV.  Section  35; 
Section  36. 

T.30N.,  R.08W.  Willamette  Meridian:  SVi 
S»/i  except  SWV.  SWV.  Section  20;  S'/i  SWV. 
Section  21;  Section  25;  Section  26  except 
NWV.  NEV.;  Section  27;  Section  26;  Section 
29;  N>/i  NVi,  SEV.  NEV4  Section  33;  NVi,  N»/i 
SEV4  Section  34;  N^/i,  NWV4  SWV.  Section 
35;  Ni/i  Section  36. 

Proposed  Critical  Habitat  includes 
only  State  or  County  lands  described 
within  the  following  areas: 

T.30N.,  R.06W.  Willamette  Meridian: 
NWV.  SWV4  Section  18;  N*/i  NWV4,  S»/i 
Section  19;  S»/i  SWV4  SecUon  20;  SWV4 
SWV..  SEV.  SWV4.  NEV4  SWV.  Section  21; 
SEV.  SEV.  Section  23;  NWV4  NWV..  WVi 
SWV.,  SEV.  SWV4,  SEV4  SEV.  Section  25; 
NEV..  EVi  SEV.,  SWV.  SEV4  Section  26; 
SWV4.  NWV.  SEV.,  SVi  SEV.,  SEV.  NWV, 
Section  27;  Section  28  except  SEV.  SWV4, 
NEV.  NEV.;  Section  29;  Section  30  except 
SVi  SWV4;  Sections  31-34;  EVi  E'/i  SecUon 
35;  Section  36. 

T.30N.,  R.07W.  Willamette  Meridian:  SEV4 
SEV4  SecUon  9;  S>/z  SWV.  Section  10;  SV^ 
S'/i.  NVi  SEV.  Section  13;  SEV.,  SEV4  NEV., 
SEV4  SWV.  Section  14;  SEV.  SEV..  SWV4 
NWV.,  NEV.  NWV.  Section  15;  SecUon  16 
except  N»/j  NEV4,  WV2  NWV4.  NEV4  SEV.; 
SVi.  S»A  N'A.  NWV4  NEV4  Section  17;  NWV. 
NWV..  S>/i,  NEV4  NEV4,  S>/i  NEV4  Section  18; 
SWV..  SWV.  NEV4.  SVi  NWV4,  NWV.  NWV4 
Section  19;  SWV«.  SWV.  SEV4.  E'/i  NEV4 
Section  20;  NWV..  SWV.  SWV4,  NWV.  NEV. 
Section  21;  SVi  SWV..  EVi  EVi  Section  22; 
S'-i  NWV4.  N'/i  SWV..  SEV4  SEV..  W>/i  NEV4, 
NEV.  NEV4.  NEV.  NWV.  Section  23;  N»/i, 
NWV.  SWV.,  NV2  SEV.,  SE'/.  SEV.  SecUon 
24;  S'/i  NWV.,  NEV4,  Section  25;  N'/i,  NWV4 
SEV4  Section  27. 

T.30N..  R.08W.  Willamette  Meridian:  SVi 
SWV4  Section  4;  SecUon  5  except  E'/i  NEV4; 
Section  6  except  NWV4  NWV4;  SecUon  7 
except  S'/i  SW»/4;  Section  8;  SecUon  9  except 
NWV.  NEV.;  SW'/.  SW'A.  SE'/.  Section  10; 
Section  11  except  NW'A.  N'/i  NE'A,  NE'/4 
NWV.;  N'A  S'/i,  SW'/4  NW'/4,  SVi  NE'/., 
SE'/4  SE'/4  Section  12;  NW'/.  NW'A,  NE'/. 
NE'/4,  SE'A  SE'/4,  S'/j  SW'/4,  NW'/.  SW'A 
Section  13;  Section  14;  NWV4,  SWV.,  NE'/. 
Section  15;  Section  16;  SE'/.  NW'/.,  N'/j 
NW'/4,  NE'/4  Section  17;  N'/i  NEV..  SW'A 
NE'/4.  NE'/.  NWV.  Section  20;  NE'/.  NEV. 
Section  21;  N'/z  NW'/..  SE'/.  NW'/..  W'/i 
SE'/4.  SWV.  SE'/..  NE'/«  Section  22;  NW'/., 
SW'/4,  SEV..  SW'/4  NE'/4  Section  23;  SVi,  SVi 
N'/i,  NVi  NE'/4  Section  24;  NW'/.  NE'A 
Section  26. 

T.31N.,  R.08W.  Willamette  Meridian:  W'/i 
SEV.  SecUon  31;  W'/i  SW'/.,  S'/z  SE'/. 
Section  32. 
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Map  and  description  of  WA-02-a 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;0(X)  map;  Cape 
Flattery  and  Forks,  Washington;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.28N..  R.12W.  Willamette  Meridian:  SVi, 
SVi  NW»/4,  SWV4  NEV4  Section  4;  S»/4.  SVi 
NV^  Section  5;  Section  6  except  NB*/*  NE}/*; 
Sections  7-9;  Sections  16-21;  Sections  28- 
33. 

T.29N..  R.12W.  Willamette  Meridian:  S>/<> 
Section  7;  SVi  SWV«,  SWV«  SEV«  Section  8; 
NWV.,  NWV4  SWV4,  NWV4  NEV«  Section  18; 
Section  17  except  SEV4  SEV4:  Section  18; 
Section  19  except  SEV4  SEV4;  NWVi,  N»/i 
SW'A.  SWV4  SWV4  Section  20;  WV.  WVi, 
NBV4  NWV4.  NEV4  SWV4  Section  30. 

T.29N.,  R.13W.  Willamette  Meridian:  SMi 
S>>^,  NEV4  NEV4  Section  13;  Section  23 
except  SWV4  SWV4;  Sections  24-25;  NMi, 
NV»  SWV4,  NVi  SEV4,  SEV4  SE^/4  Section  26, 
tiV»  NV>  Section  36. 

Proposed  Critical  Habitat  includes 
only  State  or  Coimty  lands  described 
within  the  following  areas: 

T.27N.,  R.13W.  Willamette  Meridian:  WMi 
NWV4,  SEV4  NWV4,  SWV4  Section  2;  Sections 
3-10;  WVi,  W»/i  SEV4.  W»/ii  NBV4  Section  11; 
WVi,  W%  SEV4.  WVi  NEV4  Section  14; 
Sections  15-18;  NWV4  SEV4,  NE^A  SWV4. 
N'/i  Section  19;  Sections  20-22;  W'/i,  W'/i 
SEV4.  W>/i  NEV4  Section  23;  W>/i,  W'/i  SEV4, 
WVi  NE1/4  Section  26;  Sections  27-28;  NVi, 
E'/i  SE'A,  SWV4  SEV4  Section  29. 

T.28N.,  R.13W.  Willamette  Meridian: 
Sections  22-25;  W»/j  NWV4.  EV2  NE'A,  SVz 
Section  26;  NWV4.  EVi  Section  27;  Sections 
31-32;  W'/i  W>/i  Section  33;  NWV*  NEV4 
Section  34;  E>/i  EVi,  WVi  SEV4  Section  35; 
Section  36. 

T.28N.,  R.14W.  Willamette  Meridian:  E'/i 
Section  36. 


Map  and  description  of  WA-02-b 
taken  from  United  States  Fish  and 
WildUfe  Service  1:100;000  map;  Forks 
and  Mt  Olympus,  Washington;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.25N.,  R.10W.  Willamette  Meridian: 
Sections  2»-30;  Section  31  except  SEV4  SEV4; 
NVi  NWV4.  SWV.  NWV4  Section  32. 

Proposed  Critical  Habitat  includes 
only  State  or  Coiuity  lands  described 
within  the  following  areas: 

T.24N.,  R.11W.  Willamette  Meridian:  NVi  . 
N'/i  Section  1;  NVi,  N'/i  SWV4  Section  2; 
Sections  3-8;  Section  9  except  SEV4;  N*/i 
NWV4  Section  10;  NWV4  Section  16;  NWV4, 
W'/i  NEV4.  NWV.  SWV4  Section  17;  Section 
18  except  SEV4  SEV4;  NWV4  NWV4  Section 
19. 

T.24N..  R.12W.  Willamette  Meridian:  SVi 
NWV4.  SWV4,  S'/i  SEV4.  NWV4  NWV4,  SWV4 
NEV4,  NWV4  SEV4  Section  1;  SBV4,  EVi  NEV4 
Section  2;  WVz  SEV4.  NEV4  SEV..  S»/i  NEV4 
Section  10;  Section  11;  Section  12  except 
NEV4  SEV4;  NWV4.  SViV*.  N»/i  NEV4,  SWV4 
NEV.  Section  13;  NVi,  S'/i  SEV4.  NEV4  SE'/. 
Section  14;  NEV4  NWV4.  NEV.,  NVi  SEV4 
Section  23;  NVi,  N'/i  SWy4  Section  24. 

T.25N..  R.10W.  Willamette  Meridian: 
Sections  1-11;  NWV4,  NEV4  SWV.  Section 
14;  Section  15  except  SEV4  SWV4,  SVi  SEV4; 
Sections  16-20;  NWV4,  N>/i  NEV4.  SWV4 
NEV.  Section  21. 

T.25N.,  R.11W.  Willamette  Meridian: 
Section  1-18;  Section  19  except  SWV.  SEV*; 
Section  20  except  NEV4  NWV4;  Sections  21- 
36. 

T.25N.,  R.12W.  Willamette  Meridian: 
Section  1  except  NVi  Ny2,  SEV4  NEV.,  NEV4 
SEV4;  Section  2  except  E»/i  NEV4;  Section  3 
except  NEV4  NWV4;  EVi  E'A  Section  4!  SEV4 
Section  5;  SEV4  SWV4  Section  6;  Section  7; 
N'/2  Section  8;  Section  9;  Section  10  except 
NEV4  NEV4;  SEV.  NWV4,  SV2  Section  11; 
Section  12;  Section  13  except  SV2  SW'/.;  W'/i 
WVi,  EV2  Section  14;  Sections  15-16;  W>/i 
NWV.,  S>/i  SV2.  NWV4  SWV4,  NEV4  SEV4 
Section  17;  Section  18;  N»/i  NEV.,  SWV4 
NEV.,  E>/i  NEV.  Section  19;  NVi  NVi  Section 
20;  N'/i  NVi  Section  21;  N'/i  N>>i  Section  22; 
NWV4  NWV4  Section  23;  E>/i  SWV4,  NEV4 
NWV.,  NEV.  Section  24;  Section  25  except 
NWV4  NWV4;  Section  26  except  S'/i,  S'/i 


NEVi;  Section  35  except  WVi  WVi,  Section 
36. 

T.25N.,  R.13W.  Willamette  Meridian: 
Section  1  except  NV2  NVi.  SWV4  NEVi,  NEV4 
SP/4;  SVi.  S'/i  NEV4  Section  2;  NEV.  NWV4, 
SVi  SVi.  N»/i  NEV4,  SEV.  NEV4  Section  11; 
Section  12;  Section  13  except  SWV.  SWV.; 
Section  14;  NVi  NWV.  Section  23;  NEV4 
NWV.  Section  24. 

T.26N.,  R.09W.  Willamette  Meridian:  SVi 
NWV.,  SWV4,  SWV4  NEV4  Section  19; 
Sections  30-31. 

T.26N.,  R.10W.  Willamette  Meridian:  WVi 
W'/i  Section  1;  Sections  2-11;  WVi  SW»/4 
Section  13;  Sections  14-36. 

T.26N..  R.11W.  Willamette  Meridian: 
Sections  1-5;  NWV4  NWV4  Section  6; 
Sections  7-36. 

T.26N.,  R.12W.  Willamette  Mwidian:  SVi 
SEV.  Section  33;  SWV4  SWV4.  SV2  SEV. 
Section  34;  SVi  SWV4.  SWV.  SEV.  Section 
35;  Section  36. 

T.27N.,  R.10W.  Willamette  Meridian:  SVi 
Section  31;  SVi  Section  32;  SV2  Section  33; 
S'/^  Section  34;  SVi  Section  35. 

T.27N..  R.11W.  Willamette  Meridian:  SBV4 
Section  35;  SVi  Section  36. 


Map  and  description  of  WA-02-c 
taken  from  United  States  Fish  and 
WildUfe  Service  1:100;000  map;  Forks 
and  Mt  Olympus,  Washington;  1995. 

Proposed  pitical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.23N..  R.10W.  Willamette  Meridian:  N'/i 
Section  1;  N'/i  NVi,  SEV«  NEV«  Section  2;  SVi 
NWV4.  NEV4  NWV..  NEV.  Section  15;  N'/<j. 
SE}/*,  SEV.  NWV.,  S'/i  NEV.  Section  16. 

T.24N..  R.09W.  Willamette  Meridian:  WVi, 
SEV4,  W'/i  NE'/4  Section  3;  Sections  4-9; 
Section  10  except  EVi  SE'A;  Section  15 
except  E'/i  NE'/.,  S'/i  SEV*,  NEV*  SE'A; 
Sections  16-21;  Sections  28-33. 

T.24  '/iN.,  R.09W.  Willamette  Meridian: 
Section  31  except  NE'/.  NEV4;  Section  32 
except  NE'/4  NE'A.  NW'/.  NW'/.;  Section  33 
except  N'/i  NVz;  SWV*.  SV/V*  SE'/.  Section 
34. 

T.24N.,  R.10W.  Willamette  Meridian: 
Sections  1-4;  Section  5  except  NW'/.  NW'/.; 
Section  6  except  N'/2  NV2;  Sections  7-30; 
N'/i.  N'/i  SE'A  Section  31;  N'/i,  N'/i  S'/i 
Section  32;  N'/i,  N'/j  S'/i,  SE'/.  SE'/t,  SE'A 
SW'/4  Section  33;  Sections  34-36. 


T.24  V>N.,  R.10W.  Willamette  Meridian: 
S'/i  SVi,  E'/i  NE'/4.  NE'/4  SE'/4  Section  33; 
Sections  34-36. 

T.25N..  R.09W.  Willamette  Meridian:  SVi. 
S'/i  NE'/4  Section  31;  SVi  SW'/.  Section  32. 

Proposed  Critical  Habitat  includes 
only  State  or  Coimty  lands  described 
within  the  following  areas: 

T.24N.,  R.11W.  Willamette  Meridian:  S'/i 
SWV4,  NE'/4  SW'/4,  Mr.  Speaker,  SE'A 
Section  12;  Section  13;  Section  14;  S'/i  S'/2 
Section  20;  S'/i  Section  21;  EV2  NE'A,  S'/i 
Section  22;  Sections  23-29;  Sections  32-36. 


Map  and  description  of  WA-02-d 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map;  Forks, 
Washington;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.27N.,  R.11W.  Willamette  Meridian:  NE'A 
SW«A.  SWV.  SE'A  Section  27;  S'/i  NW'A, 
NWV.  SE'A.  NE'A  SE'A  Section  28;  SE'A  NE 
'A  Section  29. 

Proposed  Critical  Habitat  includes 
only  State  or  Coimty  lands  described 
within  the  following  areas: 

T.27N.,  R.10W.  Willamette  Meridian: 
Section  19. 

T.27N..  R.IIW.  Willamette  Meridian:  S'/i 
Section  14;  S'/i  Section  15;  8^/2  Section  16; 
S'/i  Section  17;  Section  18-24. 

T.27N..  R.12W.  Willamette  Meridian:  S'/z 
N'/i.  S'/i  Section  10;  SW'A.  SW'A  SE'A,  S'/i 
NW'A  Section  11;  Sections  13-15;  Section 
22;  Section  23  except  S'/2  SE'A,  NEV.  NE'A; 
Section  24;  N'A  NE'A  Section  25;  N'/2  NW'A 
Section  26;  Section  27  except  E'/2  SE'A. 


JMI 


Map  and  description  of  WA-03-a 
taken  from  United  States  Fish  and 
WildUfe  Service  1:100;000  map;  Mt. 
Olympus  and  Shelton,  Washington; 
1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  foUowing  areas: 

T.21N.,  R.07W.  WiUamette  Meridian:  SE'A 
SE'A,  NW'A  SEV.,  SW'A  NE'A,  NE'A  NW'A 
Section  3. 

T.21N.,  R.08W.  Willamette  Meridian: 
NW'A  NW'A  Section  3;  Sections  4-9;  N'/i, 
NVi  SW'A,  SEV.  SW'A.  NW'A  SEV..  Section 
16;  Section  17  except  S'/2  S'/i;  Section  18 
except  S'/2  S'/2. 

T.21N.,  R.09W.  Willamette  Meridian: 
Section  1;  Section  2  except  N'/2  NW'A; 
Section  3  except  SE'A,  SE'A  NE'A;  NW'A, 
E'/«2  NE'A,  S'/i  NW'A,  SE'A  NE'A  Section  4; 
E'/i  E'/2,  NW'A  NWV.  Section  5;  E'/i  NW'A, 
NE'A  Section  6. 

T.22N..  R.07W.  Willamette  Meridian: 
SW'A  SW'A,  N'/2.  N'/i  S'/i  SecUon  1;  N'/i 
NE'A.  SE'A  NE'A  Section  2;  E'/i  W'A,  SW'A 
NE'A.  NW'A  NW'A  Section  3;  W'/i,  NW'A 
SE'A.  SW'A  NE'A,  N'/i  NE'A  Section  4; 
Section  5  except  SW'A  SE'A;  S'/i  SW'A. 
SE'A.  S'/i  NE'A,  NE'A  NE'A,  NW'A  SW'A 
Section  6;  NE'A  NW'A,  N'/i  NEV.  Section  7; 
NW'A  NE'A,  NE'A  SW'A,  SW'A  SE'A,  E'/i 
SE'A  Section  8;  N'/2  NW'A,  SW'A  NW'A,  S'/i 
SE'A,  NE'A  SE'A  SecUon  9;  W'/2,  W'/i  SE'A 
Section  10;  E'/i  NE'A  Section  11;  NW'A 
NWV.,  S'/i  NWV.,  W'/2.  SE'A.  N'-i  SW'A. 
SE'A  SW'A  Section  12;  SE'A  SW'A.  N'/i 
SE'A.  SW'A  SE'A,  NW'A  NE'A,  SE'A  NE'A 
Section  13;  SW'A  NW'A,  SW'A  SE'A,  SW'A 
Section  14;  N'/z  N'/i,  SW'A  NW'A,  SW'A.  S^/i 
SE'A,  NE'A  SE'A  Section  15;  Section  16 
except  SW'A  NW'A,  N'/z  NW'A;  E'/i  SW'A, 
NW'A  NE'A  Section  17;  NE'A  SW'A,  SW'A 
SW'A  Section  18;  NW'A  SE'A,  N'/i  NW'A, 
SW'A,  SW'A  NW'A,  SE'A  NE'A  Section  19; 
N'/2  NW'A,  SE'A  NW'A.  SW'A.  S'/i  NE'A. 
E'/i  SE'A.  NE'A  NE'A  Section  20;  N'/i.  E'/i 
SW'A.  W'/i  SE'A,  NE'A  SE'A  Section  21;  N'/i 
Section  22;  N',i  NWV..  SW'A  SE'A.  SW'A 
NWV..  SE'A  SW'A,  N'A  SE'A,  SEV.  NE'A 
Section  23;  NW'A  NW'A  Section  24;  N'/2 
NW'A,  SW'A  NWV.  Section  26;  SE'A  NW'A, 
E'/2  SW'A.  S'/i  NE'A,  SW'A  SW'A  ,  NE'A 
NE'A  Section  27;  NE'A  NW'A  Section  28;  E'/i 
NWV.,  W'/i  NEV..  NE'A  NE'A.  W'/i  SW'A 
Section  29;  SE'A  SE'A  Section  30;  N'/i.  NV2 


SW'A,  SW'A  SW'A,  NW'A  SE'A  Section  31; 
EVi  WV2,  W'/2  SW'A  Section  34. 

T.22N..  R.08W.  Willamette  Meridian:  WVi 
NWV..  NW'A  NE'A.  SW'A  Section  2;  Section 
3-9;  W'/i.  NE'A  NEV«,  W'/i  NE'A  Section  10; 
E'/i  SW'A.  SE'A.  S'/i  NEV.  Section  11;  W'/i 
SW'A,  SWV.,  NW'A  Section  12;  SE'A  SE'A 
Section  13;  N'/i  NEV.  Section  i4;  Section  15 
except  E'/i  NE'A.  SE'A  SEV4;  Sections  16-21; 
Section  22  except  EVi  E'/i,  SW'A  NE'A;  NEV. 
SE'A,  N'/i  NE'A,  SE'A  NE'A  Section  24; 
Section  27  except  SE'A  SE'A;  Sections  28-33; 
N'/2  NWV.,  S'/i  SE'A.  NE'A  SE'A,  NW'A 
NEV4,  SWV.  SW'A  Section  34;  SE'A  NWV.. 
SW'A.  E'/i  Section  35;  S'A  SE'A,  SW'A 
SW'A.  E'/i  NEV.  Section  36. 

T.22N..  R.09W.  Willamette  Meridian: 
Sections  1-5;  E'/i  Section  6;  E'A  Section  7; 
Sections  8-25;  Section  26  except  SW'A; 
Section  27  except  SW'A  NW'A.  W'/i  SW'A; 
Sections  28-33;  Section  34  except  NW'A 
NW'A,  NE'/4  SE'A;  E'/i,  E'/i  SW'A,  SE'A 
NWV.,  NW'A  NW'A  Section  35. 

T.22N.,  R.10W.  Willamette  Meridian:  E'A 
SE'A  Section  13;  SE'A  SWV.,  SE'A.  NW'A 
NE'A  Section  24;  SEV.  SW'A.  SE'A,  S'/i 
NEV.,  NE'A  NE'A  Section  25;  SE'A  SE'A 
Section  31;  SVi,  S'/i  NE'A,  SE'A  NW'A 
Section  32;  S'/i  SW'A,  SW'A  SE'A,  NW'A 
NWV.  Section  33;  SE'A  SE'A,  NE'A  NE'A 
Section  34;  Section  35  except  SVi  SW'A; 
Section  36. 

T.23N.,  R.07W.  Willamette  Meridian: 
Sections  1-2;  Section  3  except  NE'A  NEV^. 
NWV.  NW'A;  EVi  SW'A,  SE'A,  S'A  NEV. 
Section  4;  SW'A  Section  7;  NE'A  SEV.,  S'/i 
SW'A  Section  8;  Section  9  except  NW'A 
NWV.;  Sections  10-16;  Section  17  except 
NW'A  NW'A;  Section  18  except  NE'A  NE'A; 
Sections  19-30;  N'/i,  NW'A  SW'A.  N'/i  SEV., 
SE'A  SE'A  Section  31;  Section  32-33;  Section 
34  except  S'A  SE'A;  Sections  35-36. 

T.23N.,  R.08W.  Willamette  Meridian:  NE'A 
SWV.,  SVi  NE'A,  SE'A  Section  11;  Section  12 
except  N'/i  N'/i;  Section  13-14;  SVi,  S'/i 
NE'A  Section  15;  SE'A  SE'A  Section  16;  E'/i 
SW'A,  SWV.  SW'A,  SE'A,  S'/i  NEV.,  NE'A 
NE'A  Section  21;  Sections  22-29;  S'/i.  S'/i 
NW'A,  NW'A  NW'A  Section  30;  Sections  31- 
35;  N'/i  Section  36. 

T.23N.,  R.09W.  Willamette  Meridian: 
SW'A  SEV.  Section  10;  S'/i  NW'A,  SW'A,  E»/^ 
SE'A,  SE'A  SE'A.  NW'A  NE'A,  NE'A  NW'A 
Section  15;  SE'A  NE'A,  SE'A  SW'A,  SE'A 
Section  16;  SE'A  SE'A  Section  19;  S'/i,  S'/i 
NE'A,  NE'A  NEV.  Section  20;  Sections  21-22; 
W'/2  W'/2.  E'A  SW'A,  W'/2  SE'A,  SE'A  SE'A 
Section  23;  SW'A  SW'A  Section  24;  Section 
25-29;  SE'A  SW'A,  SE'A,  E'/i  NE'A  Section 
30;  E'/i  WVi,  EVi  Section  31;  Section  32-36. 
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Map  and  description  of  WA-03-b 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map;  Ml. 
Olympiis  and  Shelton,  Washington; 
1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.21N.,  R.06W.  Willamette  Meridian:  W>/i. 
NWVt  NEV4  Section  3;  Sections  4-6;  NWVt 
NWV..  E'/z  W'/i.  SWV4  SWV4.  E'/i  Section  7; 
Section  8;  E'/i,  NE'/i  Section  9;  N^/t  NW'/i 
Section  10. 

T.22N.,.R.05W.  Willamette  Meridian: 
Sections  1-4;  S'/i,  NEV*  NWV..  NEV«  Section 
5;  NWV«,  SEV4,  E'/j  SWV..  W'/i  NEV4,  SEV4 
.NEV4  Section  6;  Section  7  except  NWV4 
NWV4;  Sections  8-10;  Section  11  except  EVi 
SEV4.  NEV4  NEV4;  W>/i  W/i,  EV2  NWV4. 
NWV4  NEV4,  NEV4  SWV4  Section  14;  N»/i 
NWV4,  WVi  SWV4  Section  15;  Sections  16- 
18:  N'/i  NWV4,  W'/»  SWA,  NEV4,  SEV4 
NWV4.  NEV4  SEV4  Section  19;  Sections  20- 
22:  Section  26;  N'/i,  N'/j  SEV4.  SWV.  SEV4, 
NEV.  SWV.  Section  28;  NWV4  NWV4.  N'/i 
NEV4,  SEV.  NEV.  Section  29;  SVi  SWV4. 
NWV.  SEV4,  SWV4  NEV4,  NEV4  SEV4  Section 
30;  NEV4  NWV4.  NEV4,  NEV4  SEV4  Section 
31;  W>/j  NWV4,  N'/i  SWV4,  SEV4,  SWV4 
NEV4,  SEV4  SWV4,  SEV4  NWV4  Section  32; 
NEV,  Section  34;  W»/i  W»/i,  NEV4  SWV4 
Section  36. 

T.22N..  R.OeW.  Willamette  Meridian:  N>/z 
NWV.,  NEV4,  NEV4  SEV4  Section  1;  SE'/. 
NEV.,  NEV4  NWV4  Section  2;  NWV.  NWV4 
Section  4;  NWV4,  WV2  SWV*,V/^/i  NEV4. 
NEV.  NEV4  Section  5;  Section  6  except  S>/i 
SEV4,  SEV.  SWV4;  EV2  SEV4  Section  8;  S>/i 
Section  9;  S^/z  NWV4.  S'/i,  NEV4  NWV4,  W'/i 
NEV.  Section  10;  SWV4,  SWV4  SEV4  Section 
11;  NEV4  SEV4,  S»/i  SEV4  Section  12;  Section 
13  except  WVi  SWV4;  NWV4.  N»/i  SWV4 
Section  14;  Section  15  except  SEV4  SWV4, 
S>/j  SEV4;  Section  16;  SWV4  SEV4,  EVi  E'/i 
Section  17;  SE'A  NWV4,  SV2  NEV4,  N»/i  SEV4, 
SEV4  SEV4  Section  19;  Section  20  except  E^/i 
NWV.;  Section  21;  VV»/*2  SWV4  Section  22; 
W'/j  SWV4,  NEV4  SWV4,  SWV4  NEV4,  E^/^ 
SEV4  Section  23;  N»/i  NEV4  Section  24;  SV2 
N%,  NEV4  NEV4,  SEV4  SEV4,  NEV4  NEV4,  N>/i 
SEV4  SecUon  25;  NWV4,  SEV4  NEV4,  NEV4 
SEV4.  SWV4  SWV4,  N»/j  NEV.  Section  26; 
Section  27  except  N»/j  NEV4,  SEV4  NPA; 
Sections  28-29;  SEV4.  SWV4  NEV4.  EV2  NEV4, 
NEV.  SWV4  Section  30;  Section  31  except 


WVi  NWV4;  Sections  32-33;  Section  34 
except  E'/<j  SEV4;  N'/z  NWV.  Section  35. 

T.23N.,  R.05W.  Willamette  Meridian:  W'/z 
SWV4  Section  4;  Sections  5-8;  Section  9 
except  NEV4  NEV.;  S'/^  SWV4  Section  14;  NV2 
NWV4,  NWV4  SWV..  S'/4  SVi,  SWV.  NWV4 
Section  15;  Sections  16-22;  Section  23  except 
SE1/4  NEV4,  NV4  NEV.;  S'A  SWV4  Section  24; 
W'A  Section  25;  Section  26-35;  Section  36 
except  NEV4. 

T.23N.,  R.06W.  Willamette  Meridian:  S>/«j 
SWV4,  NEV4  SWV4,  SEV.,  S^h  NEV4,  NEV4 
NEV4  Section  1;  E'/i  SEV4  Section  2;  S>/4 
NWV4.  NWV.  NWV4,  SWV.,  W'/i  SEV4.  SEV4 
SE'/.  Section  4;  Sections  5-9;  S^/i  N'>^,  S'/i, 
NWV.  NWV4  Section  10;  Sections  11-32; 
Section  33  except  SV2  SEV4,  NEV4  SEV4; 
Section  34  except  SWV4;  Sections  35-36. 


Map  and  description  of  WA-04-a 
taken  bom  United  States  Fish  and 
Wildlife  Service  1:100;000  map;  Shelton 
and  Chehalis  River,  Washington;  1995. 

Proposed  Critical  Habitat  includes 
only  State  or  Coimty  lands  described 
within  the  following  areas: 

T.I6N.,  R.03W.  Willamette  Meridian:  W»/i 
SWV4  Section  2;  E'/j  NWV4,  NEV4  SWV4.  S>/j 
SWV4,W'/i  NEV.,  SEV4  Section  3;  NEV4,  SEV4 
SEV4,  W'/i  Section  4;  Sections  5-7;  W»/i,  W'/i 
NEV4,  SEV4  NEV4  Section  8;  N'/i  NWV4,  NEV4 
NEV4  Section  9;  NWVi.W'/j  NEV4  Section  10; 
NWV4,  NWV4  SWV.,  W'/i  NEV4  Section  16; 
Sections  17-18;  Section  19  except  W'/i 
SWV4.  SWV4  NWV4;  WV2  W'/i  Section  20; 
NEV.  NWV4,  N'A  NEV..  SEV4  NEV4  Section 
30. 

T.16N.,  R.04W.  Willamette  Meridian: 
Sections  1-17;  Section  18  except  SWV4;  NVi 
NEV4  Section  19;  Section  20  except  WVi 
SWV4;  Sections  21-23;  WV2  W/i  Section  24; 
N>/i  NWV4  Section  26;  Section  27  except  S'/i 
SEV4;  NEV4  NWV4,  S'/i  SEV.,  NEV4  SEV4,  N>/i 
NEV.  Section  28. 

T.16N.,  R.05W.  Willamette  Meridian:  S'/i 
SW'/4,  SE'/4  Section  1;  S'/i  SEV*,  NE'A  SE'/. 
Section  2;  N'/^,  N'/«i  SW'A,  NWV4  SE'/.,  SE'/. 
SW'A  Section  11;  N'/j  Section  12;  Section  13; 
E'^  NE'/.  Section  14. 

T.17N.,  R.03W.  Willamette  Meridian:  W'/i 
W'/^  Section  2;  Sections  3-7;  Section  8 
except  SW'A  SE*/.;  Section  9;  SW'/*  SW'A 
Section  10;  NW'A  NW'A  Section  15;  Section 
16;  NW'/.  NW'/.,  S'/i  NW'A,  W'/i  SE'A, 
SW'A  Section  17;  Sections  18-21;  Sections 


28-33;  NW'A  SW'A,  SE'A  SW'A,  SW'A  SEVi 
Section  34. 

T.17N.,  R.04W.  Willamette  Meridian: 
Sections  1-36. 

T.17N.,  R.05W.  Willamette  Meridian: 
Section  1;  Section  2  except  N'/2  NW'A,  SW'A 
NW'A;  B'/i  SE'A  Section  3;  SE'A  SW'A,  E'/i 
Section  10;  Section  11  except  S'/2  SW'A; 
Sections  12-13;  E'/i  Section  14;  SW'A,  E'/i 
NWV.,  NE'A  Section  15;  NW'A.  SE'A,  SE'A 
SW'A,  NE'A  NE'A,  W'/2  NE'A  Section  16;  E'/<j 
NW'A,  NE'A  SecUon  21;  WV2  NW'A,  NE'A 
NWV.  Section  22;  S'/i,  NE'A  Section  23; 
Sections  24-25;  S'/2  S'/i  Section  26;  S'/i  SE'A 
Section  27;  Sections  35-36. 

T.18N.,  R.03W.  Willamette  Meridian:  N»/i 
N'/^,  S^/i  SE'A,  SE'A  SW'A  Section  3;  E'/i 
NEV.,  W'/i,  NE'A  NE'A  Section  4;  SE'A 
Section  5;  E'/i  E'/2,  SW'A  SE'A  Section  8; 
Sections  9-10;  W'/i  NW'A,  NWV.  SW'A 
Section  11;  SW'A,  S'/<j  SE'A,  SE'A  NW'A 
Section  14;  Section  15  except  SWV.  SW'A; 
Section  16;  Section  17  except  NW'A  NW'A, 
E'/i  SE'A;  SE'A  NW'A.  SE'A  SW'A,  N'/2 
SW'A,  SEV.,  S'/i  NE'A  Section  18;  NE'A 
NW'A,  NW'A  SW'A,  S'A  SVz  Section  19;  E% 
SE'A,W'/i  E'/i,  W^/2  Section  20;  S'/2,  S'/i 
NEV.,  SEV.  NW'A  Section  21;  NWV.,  W'/i 
NEV4.  N'/i  SW'A,  SW'A  SW'A.  NW'A  SE'A, 
SE'A  SE'A  Section  22;  Section  26;  Section  27 
except  NE'A  NW'A,  NW'A  NE'A;  Sections 
28-35;  Section  36  except  S'/i  SE'A. 

T.18N.,  R.04W.  Willamette  Meridian:  SE'A 
SEV.,  SEV.  SW'A  Section  9;  S'/j  S'/z  Section 
10;  SW'A  SW'A  Section  11;  SW'A  SW'A, 
NE'A  SE'A,  SE'A  SE'A  SecUon  13;  W'/i 
NWV..  SWV.,  WVi  SE'A.  SE'A  SE'A  Section 
14;  Sections  15-16;  E'/2  SW'A,  SE'A  SecUon 
17;  SEV.,  E'/i  SW'A  SecUon  18;  Sections  19- 
23;  Section  24  except  N'/i  NE'A,  SE'A  NE'A; 
Sections  25-36. 

T.18N.,  R.05W.  Willamette  Meridian:  S'/i 
SE'A  Section  13;  S'/2  S'/2  Section  24;  S'/i  S'/i 
Section  25;  E'/z  Section  35;  Section  36. 

T.19N.,  R.03W.  Willamette  Meridian:  S'/i 
S'/i  Section  33. 
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Map  and  description  of  WA-05-a 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map; 
Chehalis  River,  Washington;  1995. 

Proposed  Critical  Habitat  includes 
only  State  or  County  lands  described 
within  the  following  areas: 

T.12N.,  R.08W.  Willamette  Meridian: 
Section  3  except  S'/i  SW'A,  SW'A  SEV4; 
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Section  4  except  S'/i  SVi;  SecUon  5;  Section 
9;  Section  10  except  NW'A  NW'A;  S'/i  S'/i 
Section  11;  Sections  14-16. 

T.13N.,  R.08W.  Willamette  Meridian: 
SWV.  SW'A  Section  4;  Section  5  except  NV2 
NW'A,  NW'A  NE'A;  S'A  SE'A,  NE'A  SE'A, 
S'/i  NE'A  Section  6;  Section  7  except  SE'A 
NWV.,  E'/z  NEV.;  W'/i  WVi,  SE'A  SE'A, 
NWV.  Section  8;  SW'A  Section  14;  NE'A 
SWV4,  SE'A,  Section  15;  Sections  16-20; 
NWV.  NW'A,  EV2  NW'A.  SW'A  SW'A,  NE'A 
Section  21;  W»/z  NWV4  Section  22;  NWV. 
NW'A  Section  23;  Sections  28-29;  Section  30 
except  N'/i  N»/z;  Sections  32-33. 

T.13N.,  R.09W.  Willamette  Meridian:  SVi 
Section  12;  S'/i  SW'A  Section  13;  Section  16; 
NEV.  NW'A,  E'/i  SW'A,  N'/i  NE'A,  SEV. 
Section  24;  E'/i  SE'A,  NEV.  Section  25; 
Section  36  except  W'/i  W'/i. 

T.13N.,  R.10W.  Willamette  Meridian: 
Section  36. 

T.14N.,  R.10W.  Willamette  Meridian: 
Section  36. 


Map  and  description  of  WA-05-b 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map;  Astoria, 
Oregon- Washington;  1995. 

Proposed  Critical  Habitat  includes 
only  State  or  County  lands  described 
within  the  following  areas: 

T.ION.,  R.09W.  Willamette  Meridian:  N'/2, 
N'/i  SE'A,  NE'A  SW'A  Section  3;  NVi  NE'A 
SecUon  4. 

T.llN.,  R.09W.  Willamette  Meridian: 
Sections  4-10;  W'/i  SecUon  14;  Sections  15- 
18;  Section  19  except  SW'A  SW'A;  Sections 
20-22;  Sections  27-29;  NW'A,  E'/i  Section 
33;  N'/i,  SE'A  Section  34. 

T.llN.,  R.10W.  Willamette  Meridian: 
Sections  1-2;  NE'A  SW'A,  E'/z  Section  11; 
Section  12;  E'/z  SE'A,  N'/z  NE'A,  SE'A  NE'A 
Section  13;  Section  36. 

T.12N.,  R.10W.  Willamette  Meridian:  S'/z 
SW'A  SecUon  25;  NW'A,  EV2  NE'A  SecUon 
34;  Section  36. 

Proposed  Critical  Habitat  includes 
only  Private  lands  described  within  the 
following  areas: 

T.llN.,  R.10W.  Willamette  Meridian:  E'/z 
SEV»,  SE'A  NE'A  Section  34;  S'/z  NW'A, 
SW'A,  W'/z  SE'A,  SW'A  NE'A  Section  35. 

T.ION.,  R.10W.  Willamette  Meridian;  N'A 
NWV.,  NW'A  NE'A  Section  2;  NE'A  l^l'A 
SecUon  3. 


mow                 Rgw 

1 

^ 

b 

-i 

TUN      r-^JM 

1 

-J? 

1 

- 

T10N              v,^ 

0                                       5 

' 

-4         1   j  ^ 

♦'^3p 

&£ 

1 — 1 — 1 — 1 T-H 

scM  m  imm 

WA-05-b 

=3^ 

Map  and  description  of  WA-05-c 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map;  Astoria, 
Oregon-Washin^on;  1995. 

Proposed  CriUcal  Habitat  includes 
only  State  or  County  lands  described 
within  the  following  areas: 

T.ION.,  R.10W.  Willamette  Meridian: 
Section  36. 

Proposed  Critical  Habitat  includes 
only  Private  lands  described  within  the 
following  areas: 

T.09N.,  R.09W.  Willamette  Meridian: 
NW'A,  W'/2  NE'A  Section  5. 

T.ION.,  R.09W.  Willamette  Meridian:  S'/i 
SW'A,  SWVi  SE'A  Section  32. 


Map  and  description  of  WA-05-d 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map;  Cape 
Flattery,  Washington;  Astoria,  Oregon- 
Washington;  1995. 

Proposed  Critical  Habitat  includes 
only  State  or  County  lands  described 
within  the  following  areas: 

T.ION.,  R.06W.  Willamette  Meridian: 
Sections  2-5;  N'/2,  S'/2  SE'A  Section  6;  SE'A, 
N'/z  NE'A,  SE'A  NEV.  Section  7;  Section  8- 
10;  Sections  14-17;  E»/2  Section  18;  SecUon 
19;  SW'A  NW'A,  SW'A,  W»/2  NE'A,  NE'A 
NE'A  Section  20;  Section  21-27;  S'/z  NW'A, 
SW'A,  SE'A  Section  28;  NE'A  Section  29; 
NW'A,  W'/z  NE'A  Section  30;  N'/2,  N'/2  SW'A 
Section  33;  N'/z,  W'/z  SEV.,  NEV.  SE'A 


Section  34;  N'/z,  SWV.,  NW'A  SE'A  Section 
35;  Section  36  except  SE'A  SW'A. 

T.ION.,  R.08W.  Willamette  Meridian: 
NW'A  NW'A  Section  1;  Section  2;  NWV. 
Section  10;  NEV.,  EVi  NW'A,  NVi  SEV. 
Section  11;  WVi  NW'A,  SW'A  NE'A  Section 
12. 

T.llN.,  R.07W.  Willamette  Meridian:  WVi 
SecUon  8;  Section  16  except  SE'A  SE'A; 
Sections  17-18;  SecUon  19  except  SWV. 
SW'A;  Section  20;  S'/j  SE'A  SecUon  21;  N'/z 
Section  29;  N'/z,  SW'A  Section  30;  N'/z  NWV. 
Section  31;  EVi.  E'/z  W'/z,  SWV.  SWV. 
Section  36. 

T.llN.,  R.08W.  Willamette  Meridian:  S'/z 
SWV.  Section  13;  SE'A  SEV.  Section  20;  SVi, 
S'/z  NE'A  Section  21;  S'/z  NW'A,  NW'A 
NWV.,  SE'A  Section  22;  NW'A  SW'A  Section 
23;  Sections  24-25;  Section  26  except  W'/i 
NWV.,  E'/z  SW'A;  Sections  27-28;  E'/i  SE'A, 
NEV.  Section  33;  NV2,  SE'A  Section  34; 
Sections  35-36. 

Proposed  Critical  Habitat  includes 
only  Private  lands  described  within  the 
following  areas: 

T.ION.,  R.07W.  Willamette  Meridian: 
NW'A  Section  2;  NE'A  Section  3. 

T.llN.,  R.06W.  Willamette  Meridian:  SVi 
Section  32. 

T.llN.,  R.07W.  Willamette  Meridian:  SE'A 
Section  34;  SW'A  SecUon  35. 


Map  and  description  of  WA-05-e 
taken  irom  United  States  Fish  and 
Wildlife  Service  1:100;000  map;  Astoria, 
Oregon- Washington;  1995. 

Proposed  CriUcal  Habitat  includes 
only  State  or  County  lands  described 
within  the  following  areas: 

T.O8N.,  R.04W.  Willamette  Meridian: 
Section  4  except  SE'A  SE'A;  W'/i  NW'A. 
SW'A,  S'/z  SE'A,  NE'A  NW'A  Section  5;  S'/i 
Section  6;  N'/i  Section  7. 

T.08N.,  R.05W.  Willamette  Meridian: 
Section  1  except  SW'A  NW'A;  NW'A,  NW'A 
NEV.,  Section  2;  Section  3  except  SE'A; 
Section  4;  N'/2  SE'A,  SE'A  SE'A  Section  5; 
NW'A,  SE'A,  N'/2  NE'A  SecUon  9;  SW'A 
Section  10;  N',^  NE'A  Section  12;  SecUon  16; 
N'/2,  N'/z  SE'A  Section  21. 

T.09N.,  R.04W.  Willamette  Meridian: 
Section  3  except  SW'A  SW'A:  W'/2  W'/i 
Section  6;  W'/2  NW'A,  NW'A  SW'A,  SE'A 
Section  7;  NW'A  SW'A  Section  8;  SW'A 
SWV.  Section  10;  W'/z  NW'A,  NW'A  SW'A 
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Section  15:  Section  16  except  S>/2  SEV4.  SEV* 
SWVi;  Sections  17-19;  WVi.  SV*i  SEV4 
Section  20;  SV^  SV>  Section  21;  NWV4  NVVV* 
Section  27;  NVi  NV«,  SWVi  NWVi,  SVi 
Section  28;  Sections  29-31;  WMi  Section  32; 
ViVt.  SEV4  Section  33. 

T.09N..  R.OSW.  Willamette  Meridian: 
Section  1:  NV^  NV^.  NWV4  SEV4  Section  2; 
E}/i  SEV4  Section  10;  Section  11  except  NV^ 
NWV4;  Sections  12-14;  Section  IS  except 
NV^  NWV4;  SVt  SEVt,  SEV4  NEV4  Section  16; 
SEV4.  SEV4  NEV4  Section  21;  Sections  22-28; 
EVi  SEV4  Section  29;  SBV4  SEV4  Section  32; 
Section  33  except  EVt  NWV4,  VtVi  NEV4, 
SP/4  NEV4.  NEV4  SEV4;  Section  34  except 
NWV4;  Sections  3S-36. 

T.ION.,  R.04W.  Willamette  Meridian: 
Sections  6-7;  Sections  18-19;  SVi  SBV4,  SEV4 
SWV«  Section  27;  Section  28  except  NEV4 
NEV4,WVi  SWV4  Section  29;  Section  30;  W»/i 
Section  31;  WVt.  NEV4  Section  32;  SWV4 
NWV4  Section  33;  Section  34. 

T.ION.,  R.05W.  Willamette  Meridian: 
Section  24  except  NW'A  NWV4;  Section  25; 
EV»  HE^/*,  SEV4  SEV4  Section  26;  E»/i  Section 
35;  Section  36. 


Map  and  description  of  WA-05-f 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map;  Astoria, 
Oregon-Washington;  1995. 

Proposed  Critical  Habitat  includes 
only  Private  lands  described  within  the 
following  areas: 

T.llN.,  R.05W.  Willamette  Meridian:  NV4 
Section  15. 
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Map  and  description  of  WA-05-g 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map;  Astoria, 
Oregon- Washington;  1995. 

Proposed  Critical  Habitat  includes 
only  Private  lands  described  within  the 
foUowing  areas: 

T.llN.,  R.06W.  Willamette  Meridian: 
NWV4,  NWV4  SWV4  Section  5;  NEV4,  SEV4 
Section  6. 

T.12N.,  R.06W.  Willamette  Meridian:  SEV4 
SEV4  Section  31;  SWV4  SW/t  Section  32. 

T.12N.,  R.07W.  Willamette  Meridian: 
SWV4  Section  28. 
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Map  and  description  of  WA-05-h 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map; 
Chehalis  River,  Washington;  1995. 

Proposed  Critical  Habitat  includes 
only  State  or  County  lands  described 
within  the  following  areas: 

T.12N,  R05W.  Willamette  Meridian:  NWy4 
Section  6. 

T.12N,  R06W.  Willamette  Meridian:  NEV4 
NEV4.  S'/i  NEV4  Section  1;  NWV*.  W>A  NEV4, 
NEV4  NEV4  Section  3;  N^/z  NE'A  Section  6. 

T.12N,  R.07W.  Willamette  Meridian:  N'/i 
NEV4  Section  1. 

T.12N,  R.08W.  Willamette  Meridian:  NEV4 
NWV4,  NEV4  Section  1. 

T.13N.  R.05W.  Willamette  Meridian:  NV2 
NWV4  Section  1;  N'/z  NE'/.  Section  2;  NE'/i 
SWV4,  S»/i  SWV4,  SEV4  Section  8;  S'/i  SW'A, 
NEV.  SWV4  Section  9;  S»/s  Section  10: 


Sections  15-21;  Section  22  except  S'/^  SEV4, 
NEV4  SEV4,  E}/i  NEV4;  NWV«.  NWV4  NEV4 
Section  27;  NEV4  Section  28;  Section  29-31; 
Section  32  except  W>/i  SW'A. 

T.13N,  R.06W.  Willamette  Meridian: 
Sections  6-7;  SWV4  SWV.  Section  8;  SEV4 
Section  12;  Section  13;  Section  14  except 
W»A  WVi;  WVi  NWV4  Section  15;  Section  16; 
Sections  18-33;  Section  34  except  SWV4 
SWV4;  Section  35;  Section  36  except  SEV4 
SWV4. 

T.13N,  R.07W.  Willamette  Meridian:     . 
Sections  1-2;  Section  3  except  NWV4;SVk:> 
NWV4,  SWy4  SWV4  Section  7;  SEV4  NBVi, 
NEV4  SEV4  Section  9;  SVi  NWV4,  NEV4 
NWV4,  S»/j  Section  10;  Sections  11-16;  WV» 
SW»^,  SEV4  SWV4,  SVi  SEV4,  NBV4  Section 
17;  NWV4,  SEV4  Section  18;  EVi  NE>/4,  SEV4 
Section  19;  N^/t,  SEV4  Section  20;  Sections 
21-24;  Section  27;  WVa  WVi  Section  28; 
Section  29  exc^t  W'/i  NWV4;  SE%  Section 
30;  W'/i  SecUon  31;  NW^/.,  NW>/.  NEVi, 
Section  32;  Section  36. 

T.13N,  R.08W.  Willamette  Meridian:  SEy4 
SWy4,  EVi  Section  12. 

T.14N,  R.05W.  Willamette  Meridian:  SVi 
Section  1;  Sections  2-4;  E*/i  Section  9; 
Section  10-11;  N'/z  NEy4  Section  12; 
Sections  14^16;  Sections  21-23;  W%  W% 
Section  25;  Sections  26-28;  SWy4,  EV« 
Section  32;  Sections  33-35;  SWVi.  WVr 
NWy4  Section  36. 

T.14N.  R.07W.  Willamette  Meridian: 
Section  36. 

T.15N,  R04W.  Willamette  Meridian: 
Section  31  except  SVi  S>/i. 

T.15N,  R.05W.  Willamette  Meridian:      . 
SWy4,  S»y«i  SEy4.  NEy4  SEy4  Section  25; 
SWy4,  N>/i  SEy4.  SEy4  NWy4  SecUon  26;  S»/i 
SWy4,  SEV4,  SWy4  NEV*,  Section  27; 
Sections  33-36. 
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Map  and  description  of  WA-06-a 
taken  from  United  States  Fish  and 
Wildhfe  Service  1:100,000  map;  Port 
Angeles,  Mt  Olympus  and  Seattle, 
Washington;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  writhin 
the  following  areas: 

T.26N.,  R.02W.  Willamette  Meridian: 
SWy4  SWy4.  NEy4,  £%  SWy4  Section  2; 
Section  3  except  Ny2  NEy4,  SEy4  NEy4;  EVj, 
N»/i  NWy4,  SEy4  NWVi.  NEy4  SWy4  Section 
4;  N>/i  NVi,  SWy4  NWV.,  S'/i  S^NV*  Section 
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5;  Sections  6-7;  Wy2,  Sy2  SEy4  Section  8;  Sy2 
SEy4,  SEV4  SWy4,  NEy4  NEV4  Section  9; 
Section  10  except  SWV.  NWV4,  NWV4  SWy4; 
Section  14  except  E\^  SEy4;  SVj  SWy4,  Ey2 
NE-A,  NWy.  NEy4.  NEy4  SEy4  Section  15; 
Section  16  except  NEy4  SEy4,  EV2  NEy4; 
Section  17-21;  WVz  WVi.  SEy4  SWVi,  SWV* 
SEy*  Section  22;  Section  27  except  E>/i  E>/i, 

Nwy4  NEy4. 

T.26N.,  R.03W.  Willamette  Meridian: 
Sections  1-2;  Section  3  except  WV2  SWy*, 
SE^/4  SWy*.  SWy4  NWVi;  NEy4  NEy4  Section 
4;  Ey2  Section  10;  Section  11-14;  Section  15 
except  Ny2  NWy4;  NVi  S'A,  SEVi  NEy4 
Section  16;  SEy4  SEV4  Section  17;  S'/i  Ny2 
Section  19;  NEy4.  S'/i  NWy4,  NEVi  NWy* 
Section  20;  NEVi  NEy4,  NWy4  NWVi  Section 
21;  N'/i  NWyi,  E'/i  NEy4  Section  22;  Section 
23  except  SWy*;  Section  24. 

T.26N.,  R.04W.  Willamette  Meridian:  NEV* 
Section  24. 

T.27N.,  R.02W.  Willamette  Meridian: 
SWV4  SWy*  Section  5;  Section  6  except  NEy4 
NEy4;  Section  7;  WA  W'/i  Section  8;  W'/«2 
W'/i,  SEy4,  SWy4  NEy4  Section  17;  Sections 
18-20;  NWy4  SWV*  Section  21;  SWV.,  S'/i 
NWV.,  NW'A  NW'/4  Section  28;  Sections  29- 
33;  W'/i.  N'/2  NE'/4  Section  34;  N'/i  NW'A. 
E'/i  Section  35. 

T.27N.,  R.03W.  Willamette  Meridian: 
Section  1;  Section  2  except  SW'A  SW'A; 
NE'/4  NE'/4  Section  3;  E'/2.  E'/2  SW'/..  SE'A 
NW'A  Section  11;  Section  12-13;  Section  14 
except  W'/2  NW'A,  SE'A  NW'A;  E'/i  SE'A 
Section  15;  E'/i  E'/2.  SW'A  SEVi  Section  22; 
Sections  23-26;  Section  27  except  N'/2 
NW'A,  SW'A  NW'A;  SE'A  SW'A.  SE'A 
Section  28;  E'/i  NWV..  S'/i  SEVi,  NE'A  SE'A. 
NE'A  Section  33;  N'/z  NVz.  S'/2  SW'A,  NW'A 
SW'A,  SE'A  NE'A,  SE'A  Section  34;  Sections 
35-36. 

T.28N.,  R.02W.  Willamette  Meridian:  NE'A 
NW'A,  NW'A  NE'A  Section  5;  SW'A  SW'A 
Section  7;  SE'A  SW'A  Section  8;  NE'A  NW'A, 
NWy.  SE'A,  SE'A  SE'A  Section  17;  NW'A, 
SWV.  NE'A  Section  18;  NE'A  NW'A,  SE'A 
SWV.  Section  20;  N'/i  SW'A,  SE'A  SW'A, 
WVi  SE'A  Section  28;  NE'A  NW'A,  W'/2  NE'A 
Section  29;  S'/2  SE'A  Section  30;  SE'A  NW'A, 
SWV.,  W»/2  SE'A  Section  31. 

T.28N..  R.03W.  Willamette  Meridian:  W'/2 
SE'A.  NE'A,  NVj  NW'A  Section  1;  W'/i,  N'/i 
NE'A,  SE'A  NEV.,  SW'A  SE'A  Section  2; 
Sections  3-5;  Section  6  except  SW'A  NW'A. 
SWV.  SW'A;  Section  7  except  NW'A  NWV.; 
Sections  8-10;  SW'A,  NW'A,  NW'A  NE'A, 
NW'/4  SE'A.  S'/i  SE'A  Section  11;  S'/i  SWV., 
SE'A,  SE'A  NE'A  Section  12;  Section  13-23; 
N'/2  NEV4.  SE'A  NEy4.  N'/2  NE'A,  SE'A  NE'A 
Section  24;  N'.^  SW'A,  W'/2  NW'A  Section 
25;  Section  26-28;  Section  29  except  W'/i 
SWV.;  S'/«z  S'/i.  Section  30  except  SE'A,  S'/2 
SWV4;  E'/i  E'/i.  NW'A  NE'A  Section  32; 
Section  33  except  Sy2  SE'A.  SE'A  SW'A; 
SecUon  34;  Section  35  except  NE'A  SEV., 
SEy4  NE'A;  EV2  SE'A  Section  36. 

T.28N.,  R.04W.  Willamette  Meridian:  SE'A 
SE'A  Section  12;  SE'A  SW'A,  SE'A,  E'/j  NEV. 
Section  13;  Section  24  except  N'W'A  NW'A; 
Section  25;  S'/i  SE'A,  NE'A  SE'A  Section  26; 
E'/2  NW'A,  E'/i  Section  35;  NWV.,  N'/2  SW'A, 
SW'A  SW'A.  N'/i  NE'A,  SW'A  NE'/i  Section 
36. 

T.29N..  R.02W.  Willamette  Meridian:  W'/i 
NWV4,  SE'A  NW'A,  N'/^  SV2,  NE'A  Section 
30;  SW'A  NW'A,  W'/2  SW'A,  NE'A  Sfci'A 


Section  31;  W'/z  NW'A,  SEV4  NW'A.  SW'A, 
W'/2  SE'A  Section  32. 

T.29N.,  R.03W.  Willamette  Meridian:  S'/z 
SE'A  Section  18;  Section  19;  NW'A,  W'/i 
SW'A  Section  20;  E'/i  NE'A,  E'/2  SW'A,  NE'A 
SW'A,  SE'A  Section  23;  Section  24  except 
E'/2  SE'A,  SE'A  NE'A;  Section  25;  NW'A,  N'/^ 
SW'A,  N'/2  NE'A,  SW'A  NE'A,  SE'A  SEV. 
Section  26;  SE'A.  S'/i  SW'A.  E^h  NEV. 
Section  27;  S'/2  SW'A,  NE'A  SW'A  Section 
28;  W'/«z,  SE'A,  SW'A  NE'A  Section  29; 
Section  30  except  EV2  E'/i;  Sections  31-34; 
S'/i,  NW'A  SW'A  Section  35;  N'/i  NW'A.  S'/2, 
"NW'A  NE'A  Section  36. 

T.29N.,  R.04W.  Willamette  Meridian:  SVi, 
S'/2  NW'A,  NW'A  NW'A.  SW'A  NE'A  Section 
19;  SW'A.  S'/i  SE'A.  NW'A  SE'A  Section  20; 
SW'A.  SEV.  SE'A  Section  21;  E'/i  W'/z,  SW'A 
SW'A,  W'/2  SE'A,  NE'A  Section  22;  NE'A 
SW'A,  SEV.,  E'/^  NEVi,  NW'A  NW'A  Section 
23;  Section  24  except  W'/2  W'/z;  NW'A  SW'A. 
SE'A  SW'A.  SE'A,  E»/2  NE'A,  NW'A  NE'A 
Section  25;  SW'A  NW'A,  NE'A  SW'A,  E'/z 
E'/2,  NW'A  NE'A  Section  26;  NW'A,  N'/i 
SE'A,  NW'A  NE'A,  S'/2  NE'A  Section  27; 
Sections  28-30;  N'A.  N'/2  SW'A  Section  32; 
N'/2  NWV.,  SWV.  NW'A,  NW'A  NE'A  Section 
33;  SE'A  NE'A,  NE'A  SE'A  Section  34;  SW'A 
NW'A,  SE'A  NE'A,  N'/i  S'/^  Section  35; 
Section  36  except  SWV.  SWV4. 

Proposed  Critical  Habitat  includes 
only  State  or  County  lands  described 
within  the  following  areas: 

T.29N.,  R.03W.  Willamette  Meridian:  W'/2 
SW'A,  SE'A  SW'A,  SW'A  SE'A  Section  4;  S'/2 
SW'A,  SE'A,  SE'A  NE'A  Section  5;  SE'A 
NE'A,  S'/i  SEy4,  W'/i  SWV4,  NE'A  SE'A 
Section  6;  Section  7  except  E'/2  NW'A; 
Section  8  except  NE'A,  SW'A  SW'A;  Section 
9:  WVz  NW'A.  SE'A  NW'A.  SW'A.  NE'A 
SE'A,  NE'A  Section  10;  E'/2  SWV.,  SE'A 
NEV..  NW'A,  SE'A  Section  11;  NW'A,  E'/i 
SW'A  Section  13;  Section  14  except  W'/i 
NWV.,  SE'A  NW'A;  N'/2  NW'A  Section  15; 
W'/z,  NW'A  NE'A,  NWy4  SE'A  Section  16; 
Section  17  except  W'/z  NW'A;  N'/z  SE'A,  W'/z 
NEV4,  E'/z  NW'A,  NE'A  SWV.  Section  18;  S'/z 
NW'A,  NE'A,  NE'A  SE'A  Section  21;  N'/2 
NW'A  Section  27;  NE'A  N'E'A  Section  28. 

T.29N,  R.04W.  Willamette  Meridian:  E'/z 
SE'A  Section  1;  E'/z,  SE'A  SW'A  Section  12; 
NE'A,  E'/z  NW'A,  N'/z  SE'A,  SW'A  SEV., 
NE'A  SW'A  Section  18. 
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WA-06-a 


Wildlife  Service  1:100;000  map;  Mt 
Olympus  and  Shelton,  Washington; 
1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.23N.,  R.04W.  Willamette  Meridian: 
NW'A,  N'/2  NE'A  Section  3;  Section  4  except 
SE'A  SE'A:  Sections  5-6;  N'/z  Section  7;  N'/z 
Section  8;  NW'A  Section  9. 

T.23N..  R.05W.  Willamette  Meridian:  SE'A 
Section  3;  E'/z  NE'A  Section  10;  S'/z  N'/2. 
NE'A  SW'A.  NW'A  SE'A  SecUon  11;  S'/z 
NWV.,  NE'A  SecUon  12. 

T.24N.,  R.03W.  Willamette  Meridian: 
Sections  5-6;  N'/z  SW'A,  W'/z  NE'A  Section 
7. 

T.24N.,  R.04W.  Willamette  Meridian: 
Sections  1-5;  E'/z  SE'A  Section  6;  SEV. 
NW'A,  SW'A,  N'/2  SE'A.  SW'A  SE'A,  NE'A 
Section  7;  Section  8  except  S'/z  SW'A,  SW'A 
SE'A;  Sections  9-16;  SE'A  SW'A.  E'/z  Section 
17;  NVi  NW'A  Section  18;  S'/i  SE'A.  NE'A 
SE'A.  S'/z  NE'A  Section  19;  Sections  20-24; 
Section  25  except  S'/z  SE'A;  Sections  26-29; 
S'/z  NW'A,  NE'A  NW'A,  S'/z  SE'A,  NE'A 
SE'A,  E'/z  NE'A,  NW'A  NE'A  Section  30; 
Section  31  except  NW'A,  NW'A  SW'A; 
Sections  32-34;  Section  35  except  S'A  SE'A; 
W'/t  NE'A  Section  36. 

T.24N.,  R.OSW.  Willamette  Meridian:  SE'A 
SE'A  Section  12;  NEV.  NE'A  Section  13. 

T.2SN.,  R.02W.  Willamette  Meridian:  E'/i 
NW'A,  SWV.  SW'A  Section  18. 

T.25N.,  R.03W.  Willamette  Meridian: 
Sections  1-3;  Sections  10-12;  N'/z,  N'/2  SEV., 
SEV.  SE'A  Section  13;  Section  14  except 
SE'A  SE'A;  Section  15;  Section  16  except  N'/i 
NW'A,  NWV4  NEV.:  S'/z  SWV.,  SE'A.  S'/z 
NE'A  Section  17;  S'/z  SW'A,  SE'A.  NEV. 
•  SW'A.  NE'A  Section  19;  Sections  20-21; 
Section  22  except  NE'A  SE'A.  SE'A  NE'A, 
S'/z  SE'A;  S'/2  SE'A,  NE'A  NW'A  Section  23; 
N'/z,  N'/2  SE'A  Section  24;  Section  25  except 
SE'A  SE'A;  SE'A  NW'A.  SW'A  Section  26; 
NW'A.  N'/z  SWV.,  SW'A  SW'A,  N'/2  SE'A 
Section  27;  Sections  28-32;  Section  33  except 
E'/2  EVz,  SWV4  SE'A,  SW'A  NE'A;  Section  36 
except  SE'A  NW'A,  NE'A  NEV.,  SW'A  SE'A. 

T.2SN..  R.04W.  Willamette  Meridian:  E'/z 
SE'A  Section  25;  SW'A  SWV*  Section  26; 
SE'A  SWV..  SE'A.  SE'A  NE'A  Section  27; 
oE'A  SW'A.  SE'A  NE'A.  SE'A  Section  33; 
Section  34;  Section  35  except  NE'A  NE'A; 
Section  36  except  N'/c  NWV*. 

T.26N..  R.02W.  Willamette  Meridian: 
Section  31. 

T.26N..  R.03W.  Willamette  Meridian: 
Section  25;  E'/z  Section  26;  SE'A  SE'A 
Section  33;  S'/z  S'/z  Section  34,  Section  35 
except  NW''/4  NW'A.  NW'A  SW'A;  Section 
36. 


Map  and  descriptioc  of  WA-06-b 
taken  from  United  States  fish  and 
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JMI 


Map  and  description  of  WA-07-a 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map; 
Bellingham  and  Mt  Baker,  Washington; 
1995. 

Proposed  Critical  Habitat  Includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.37N..  R.06B.  Willametta  Meridian:  NV^ 
NEV«  Sectioo  1. 

T.37N.,  R.07B.  Willamette  Meridian:  NWVi 
NWV«.  SVi  NWV*.  SWV«.  WVi  SBVi.  NBV« 
SBVi,  SWVi  NEV4  Section  3;  Section  4  except 
SBV«  SWV«;  Section  5  except  SWV.  SWV«; 
NV^,  NB^/«  SE^/i  Section  6;  NV^  NEV4  Section 
8;  NBV4  NWV«  Section  10. 

T.38N.,  R.06E.  Willamette  Meridian: 
Section  1;  Sections  12-13;  E'A.  E'/i  WVi 
Section  36. 

T.38N.,  R.07E.  Willamette  Meridian: 
NWV4.  NVi  SWV4,  SWV4  SWV4  Section  3; 
Sections  4-8:  Section  9  except  SV<t  SEV4:  WV^ 
NWV4.  NVi  NWV4.  SWV4  NWV4  Section  16; 
Section  17  except  SE^A;  Sections  18-19; 
NWV.,  NWV4  NBV4,  W'/i  SWV4  Section  20; 
SWV4,  NVi  SEV«.  SWV4  SE>/4  Section  27; 
NWV4  NWV4  Section  29r  Section  30  except  * 
NEV.  SEV4; Sectional;  Section  32  except  -.. 
NEV4  NE'A;  Section  33  except  NW»/4  NW^Aj" 
W%  W^/i,  N»W  SWV«  Section  34.  - 

T.39N.,  RXeE.  Willamette  MertdiaDiBV^    . 
Section  23;  Sections  25^26;  Section  36.-% 

T.39N.,  R.07E.  Willamette  Meridian: 
Sections  1-4;  Section  5  except  €V>¥/4;£!i«^ 
E"/i,  W»/i  SEV4  Section  8;  Section  9  except 
NEV4  NE>/4;  Sections  10-12;  EV2  E'/i  Section 
13;  Sections  14-15;  N'/i,  SEV4  Section  16; 
NEV4  Section  17;  Section  21  except  N»/i 
NWV4;  WV»,  SWV4  NEV4  Section  22;  NEV. 
NWV.  Section  23;  WVi,  SWV4  NEV4  Section 
27;  Section  28;  W'/i  NWV4,  SWV4  Section  30; 
Sections  31-33;  WVi.  SWV.  SEV4  Section  34. 

T.39N..  R.08E.  Willamette  Meridian: 
Sections  1-12;  W'/i,  W>/i  EVa  Section  15; 
Sections  16-17;  SV2  SEV4,  NEV4  SEV4,  SEV. 
NEV.  Section  19;  Sections  20-21;  W^A,  WVi 
E»/i  Section  22. 

T.39N..  R.09E.  Willamette  Meridian:  N'A 
NWV.,  SWV.  NWV4,  SWV4  SWV.  Section  3; 
Sections  4-8;  Section  9  except  S^/i  SEV4; 
Section  10  except  BVi  E^/i.  NWV4  NEV4; 
SWV4  NWV4  Section  14;  N»/i  NEV4.  NEV4 
NWV4.  SEV4  NEV4  Section  15;  V/^/2  Section 
16;  Section  17;  NEV4,  NEV4  SEV4  Section  18; 


N^/i  NEV.,  SEV4  NEV4  Section  20;  NWV4,  NVi 
SWV4,  W^/»  NEV.  Section  21. 

T.40N.,  R.07E.  Willamette  Meridian: 
Sections  1^;  EV^  Section  5;  NEV4  Section  8; 
Section  9  exceptSWV4  SV/V*;  Sections  10- 
15:  EVi  Section  16;  SEV4,  EVi  SWV4  Section 
20;  SWV4.  EVi  Section  21;  Sections  22-28; 
E>/i.Sectian  29;  Sections  32-36. 

T.40N.,  R.08E.  Willamette  Meridian:  SVi 
SWV.  Section  1;  Section  2  except  NEV4,  NEV4 
NWV.,  NEV.  SEV4;  Sections  3-10;  Section  11 
except  SBV4  SWV.,  SEV.;  NVi  NWV4  Section  , 
12;  NWV.,  NVt  NBV*,  SWV4  NEV4,  NWV4, 
SWV4  Section  15;  Section  16  except  S»A 
SEV.;  Sections  17-20;  WVi  W'/i,  NEV.  NWV4 
Section  29;  Sections  30-31;  SVi,  W>/i  NWV., 
SE1/4  NBV.  Section  32;  Sections  33-36. 

T.40N.,  R.09E.  Willamette  Meridian:  SEV4 
SB»/4  Section  19;  NBV4.  SE^A  NWV4  Section 
20:  Section  29;  SVi,  E^/x  NEV4  Section  30; 
Section!  31-32;  SVi  SVi.  NVi  SEV.  Section 
33;  Section  34  except  NVi  N*/i;  S*/i  N>>i,  NVi 
SVi,  SVt  SWV.  Section  35. 

T.41N.,  R.07E.  Willamette  Meridian: 
Sections  32-36. 

T.41N.,  R.08E.  Willamette  Meridian: 
Sections  31-34,  WVi  SWV.  Section  35. 
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'  Mftp- and  description  of  WA-07-b 
taken  ±t>m  United  States  Fish  and  . 
Wildlife  Servioe  1:100:000  map; 
Bellingham,  Washington;  1095. 

Proposed  Critical  Habitat  includes 
only  State  or  Cotinty  lands  described 
within  the  following  areas: 

T.37N.,  R.06E.  Willamette  Meridian:  SWV4 
SWV4  Section  20;  NEV4  NEV.  Section  28. 

Proposed  Critical  Habitat  includes 
only  Private  lands  described  within  the 
following  areas: 

T.37N..  R.06E.  Willamette  Meridian:  N»/i 
SWV4,  SEV4  SWV4,  SEV4  Section  20;  SWV4 
Section  21;  Section  28  except  NEV4  NEV.; 
NEV4  Section  29;  NWV4  Section  33. 
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WA-07-b 


Map  and  description  of  WA-07-c 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map;  Mt 
Baker  and  Sauk  River,  Washington; 
1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.35N.,  R.09E.  Willamette  Meridian: 
Section  1;  Section  2;  BV^  Section  11;  Section 
12;  NEV.  NEV4  Section  13;  N>>^  NEV4  Section 
14. 

T.35N.,  R;10B.  Willamette  Meridian:  SWV* 
NWV4.  SWV.,  SWV4  SEV.  Section  6;  Section 
7;  Section  8  except  N'/^  NEV4,  NEV.  NWV4; 
NWV.  SWV4  Section  9;  NWV4  NWV.  Section 
17;  NVi  NVi,  S%  NWV4  Section  18. 

T.36N.,  R.07E.  Willamette  Meridian: 
Section  1;  BVi  BVi  Section  2;  Section  3. 

T.36N.,  R.08E.  Willamette  Meridian:  WV> 
WVi  Section  4;  Section  5  except  W»/i  WV4; 
W»/i  W»/i  Section  6. 

T.36N.,  R.09E.  Willamette  Meridian: 
Section  1;  Section  2;  Section  3  except  SV^ 
SVi:  Section  4;  E>/i  Section  5;  Section  8 
exce^  SVt  SE'A;  N'/i  SWV.,  NWV4  Section 
9;  BV^  SE>/4,SEV4  NEV.  Section  10;  Section 
11  except  N»/itNWV4:  Sections  12-15;  E^/i 
BVi  Section  16;  5ecti«ns.21^24t  WVi  WVi 
Section  ^6;  SBCtloni27*xoept  SWV4,  SWV4 
SEV«;  Sectien  28  except  SWV4  SWV.,  SBV. 
SBV4;  SVi,  W»/i  NE^/*,  E»>i  NWV4  Section  33. 

T.36N.,  R.10E.  Willamette  Meridian:  WVi 
SWV4  Section  5;  S»/i  S'/i  Section  6;  Section 
7;  WV2  W'/i  Section  8;  S'/i  NWV4,  NWV. 
NWV.,  SWV.,  SWV4  SEV.  Section  17; 
Sections  18-19;  Section  20  except  NBV4 
NBV.;  W>>i  SWV.,  SWV.  NWV4  Section  21; 
W'/i  W'/i,  SEV4  SWV.  Section  28;  Section  29; 
Section  30;  W»/i  W»/i.  N>/i  NEV4,  NEV.  NWV4 
Section  31;  NVi  NWV.,  NEV4  NEV4  Section 
32. 

T.37N..  R.07E.  Willamette  Meridian:  S'/i 
SE^A,  NEV4  SEV4  Section  9;  SV2,  SV2  NEV4 
Section  10;  S»/i,  SEV«  NEV.  Section  11;  W'/i 
SWV.  Section  13;  Sections  14-15;  Section  16 
except  NWV.  NWV4;  NEV4  SEV.  Section  17; 
E>A  WV2,  NWV4  NWV4,  EVz  Section  21; 
Sections  22-27;  EV2,  NEV.  NWV.  Section  28; 
E>/i  EV2,  NWV4  NEV.  Section  33;  Sections 
34-36. 

T.37N.,  R.08E.  Willamette  Meridian: 
Sections  1-3;  SEV4  NEV*,  N'/i  NEV«  Section 
4;  NEV4  SWV.,  N'/z  SEV4,  SE^A  SEV4,  SVi 
NVi,  NEV4  NWV4,  NWV4  NEV.  Section  7;  SVi, 


SVi  NVi  Section  8;  Sections  9-15;  Section  16 
exc^t  S'/i  SWV.;  NVi  NWV4,  NEV4  Section 
17;  SVi  SWV4  Section  18;  Section  19;  SVi 
NVi,  S»/i  Section  20;  Section  21  except  NEV4 
NWV.;  Sections  22-36. 

T.37N.,  R.O0E.  Willamette  Meridian: 
Section  1  except  S^/i  SWV.;  Section  2  except 
N>/i  NVi;  S>/i  SWV4.  SEV4,  NEV4  SWV. 
Section  3;  S»/2  SVi  Section  4;  NWV.,  WVi 
SWV.,  WVi  NEV..  SEV.  SEV.  Section  5; 
Sections  6-7;  WVi  NWV4.  NWV.  SWV..  EVi 
BVi  Section  8;  Section  9;  Section  10;  NVi 
N'/i,  SWVi  NWV..  SWV4  Section  11;  WV2 
SWV.  Section  14;  Sections  15-16;  EVi  EVi, 
WVi  SEV4  Section  17;  W»/i,  W>/i  SEV.,  NVi 
NEV.,  SWV.  NEV4  Section  18;  Section  19 
except  NEV4  NEV4;  E'/i  Section  20;  Sections 
21-22;  W»A  WV2,  SEV.  SWV.  Section  23; 
W'A  SWV4,  SEV4  SWV.  Section  25;  WVi, 
SEV..  SWV.  NEV.  Section  26;  Sections  27- 
28;  SWV4,  EVi,  SVi  NWV.  Section  29;  NWV.. 
NWV.  SWV4,  NVi  NE>A  Section  30;  SEV4 
SW»A,  SVi  SEV..  NEV.  SEV.  Section  31; 
Sections  32-35;  W>/i  Section  36. 

T.37N.,  R.10E.  Willamette  Meridian: 
Section  6;  N»A  NWV4,  Section  7. 

T.38N..  R.08E.  Willamette  Meridian:  SEV. 
SEV.  Section  23;  S'/i,  SV2  NEV.  Section  24; 
Section  25;  SEV4.  SEV.  SWV4,  SV2  NPA. 
NEV4  NEV.  Section  26;  S'/i  S'/i  Section  33; 
SVi  SV2,  NEV.  SEV.  Section  34;  SWV4,  EVi. 
EVi  NWV4  Section  35;  Section  36. 

T.38N..  R.09E.  Willamette  Meridian: 
Sections  13-15;  Section  16  except  NVi 
NWV.,  SWV4  NWV4;  SEV.  SEV.  Section  17; 
Section  19  except  N>/i  N'/z;  Section  20  except 
N»/i  NWV.,  SEV.  NWV.;  Sections  21-31; 
Section  32  except  NWV*;  Section  33  except 
S»/i  SEV.;  Section  34  except  SV2  S>/i;  NWV4, 
NWV.  NEV.  Section  35;  SEV.,  E»/i  NEV. 
Section  36. 

T.38N..  R.10E.  Willamette  Meridian: 
Section  18  except  NEV.  NEV4;  Section  19; 
Section  30;  Section  31. 


Map  and  description  of  WA-07-d 
taken  from  United  States  Fish  and 
WildUfe  Service  1:100;000  map;  Cape 
Flattery,  Mt.  Baker  and  Sauk  River, 
Washington;  1995. 

Prop(»ed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.34N,  R.12E.  Willamette  Meridian: 
Sections  1-2;  Section  3  except  SWV.  NWV4, 


NWV.  SWV.;  NEV.  NWV.,  NV»  NEV.  Section 
10;  NVi  N>/4  Section  11;  NVi  NWV4,  NWV. 
NEV.  Section  12. 

T.34N,  R.13E.  Willamette  Meridian:  WVj 
Section  4;  Section  5;  Section  6  except  SEV. 
SEV.;  NVi  NEV.,  SEV4  NEV*  Section  8;  NWV4, 
NVi  NEV.  Section  9. 

T.35N.  R.11E.  Willamette  Meridian:  NVi, 
NEV.  SBV4  Section  1;  N»/i.  NWV.  SWV4 
Section  2;  N>/i,  SWV4  Section  3;  Section  4. 

T.35N.  R.12E.  Willamette  Meridian:  SVi 
SWV.,  NWV.  SWV.  Section  5;  S^/2  NWV4. 
S^/i,  SWV.  NE^A,  NWV*  NWV*  Section  6; 
Sections  7-8;  Section  9  except  NEV*.  NEV* 
SEV4,  NEV4  NWV4;  SVi  SWV.  Section  10;  NVi 
NWV..  SWV.  NWV4  Section  13;  Section  14 
except  EVi  SBV4;  Section  15  except  NWV4 
NEV.;  Sections  16-18;  N>A  SEV.,  SEV.  SBV4, 
NEV.  Section  19;  Sections  20-22;  W»/i,  W>/i 
NEV.  Section  23;  S'/i.  SWV.  NEV4  Section  25; 
S>/di.  N»A  NWV*  Section  26;  Sections  27-29; 
EVi  NEV.,  NEV*  SEV*  Section  30;  Section  32 
except  WVi  SWV..  SWV.  NWV.;  Sections  33- 
36. 

T.35N.  R.13E.  Willamette  Meridian:  SWV4, 
SWV4  SE^A  Section  30;  Section  31  except 
NEV.  NEV.;  SWV.,  SVz  Section  32;  SWy4 
SWV.  Section  33. 

T.36N,  R.11°E.  WUlamette  Meridian:  SVi 
S'/i,  N»/2  SEV*  Section  23;  SWV*  SWV* 
Section  24;  WV2.  W'A  E»/i  Section  25; 
Section  26;  Section  27  except  N%  NWV.; 
SEV.  SEV*  Section  28;  Sections  33-35; 
Section  36  except  EVi  NBV4. 


Map  and  description  of  WA-08-a 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map; 
Bellingham,  Mt.  Baker  and  Sauk  River, 
Washjjogton;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.32N.,  R.08E.  Willamette  Meridian:  N»/i. 
N»/i  SWV*  Section  1;  N>/i  Section  3;  NWV*. 
N'/i  NEV*  Section  4;  NVi  Section  5;  N>/i 
Section  6. 

T.33N..  R.08E.  Willamette  Meridian: 
Sections  1-30;  Section  31  except  S»/i  SEV4; 
Sections  32-35;  Section  36  except  SEV4 
SWV4.  SEV*.  SEV*  NEV*. 

T.33N..  R.09E.  Willamette  Meridian: 
NWV*.  SWV*  NEV*,  SWV*.  W'/i  SEV*  Section 
2;  Sections  3-10;  WVi.  WVi  NEV*  Section  11; 


Sections  15-20;  Section  21  except  S«/i  SWV«; 
SWV*  SWV*  Section  22;  WVi  ViVi  Section  30. 

T.34N.,  R.07E  Willamette  Meridian: 
Sections  1-6;  Section  7  except  NWV*  SEV*. 
SEV*  SBVt;  Sections  8-21;  Section  22  except 
SWV*;  Sections  23-24;  Section  25  except 
SWV*  SEV*;  Section  26;  S»/i  Section  27; 
Sections  28-29;  NVi  NWV.,  SVi  Section  32; 
Section  33;  Section  34  except  SWV*  NEV*. 

T.34N..  R.08E.  Willamette  Meridian: 
Sections  2-11;  Section  12  except  N»/i  NWV*; 
Sections  13-28;  Section  29  except  S'/i  NWV*. 
N'/i  SWV*;  N»A,  NEV*  SEV«,  SVi  SEV«,  NWV. 
SWV*  Section  30;  Sections  31-36. 

T.34N..  R.09E.  Willamette  Meridian: 
Sections  19-22;  Sections  27-34. 

T.35N.,  R.07E.  Willamette  Meridian:  SVi 
SWV*,  NEV.  SWV*  Section  27;  SVi,  SVi 
SWV.,  SEV.  Section  28;  Section  29  except 
NWV*  NWV..  NEV«;  SEV*  SWV*.  SEV* 
Section  30;  Sections  31-34;  SVi  Section  35. 


Map  and  description  of  WA-08-b 
taken  from  United  States  Fish  and 
Wildhfe  Service  1:100;000  map;  Sauk 
River,  Washington;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.33N.,  R.10E.  Willamette  Meridian: 
Section  1. 

T.33N..  R.11E.  Willamette  Meridian: 
Section  5  except  NEV*  SEV*.  SWV*  SEV*; 
Section  6. 

T.34N.,  R.10E.  Willamette  Meridian:  SWV* 
NEV*.  EVi  Section  10;  Sections  11-14;  NWV* 
NEV*.  E'/i  E>/i  Section  15;  SEV*  SEV*  Section 
21;  Section  22  except  NWV*.  NWV*  NEV*; 
Sections  23-27;  EV2  E'/i  Section  28;  Sections 
34-36. 

T.34N.,  R.IIE.  Willamette  Meridian: 
Section  5  except  NVz  NV2,  EV2  E»/i:  Sections 
6-7;  Section  8  except  NEV*  NEV*;  SVs  SEV*. 
SEV*  SWV*  Section  10;  Section  15  except 
NWV*  NWV*;  Sections  16-22;  Section  27 
except  WV2  SWV*;  N'/i  N'/^  Section  28;  W'/i. 
NEV*  NEV*  Section  29;  Sections  30-31; 
Section  32  except  E'/i  NEV*. 
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Map  and  description  of  WA-09-e 
taken  firom  United  States  Fish  and 
Wildlife  Service  1:100;000  map;  Sauk 
River,  Washington;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.31N..  R.07E.  Willamette  Meridian: 
NWV4,  N'/i  SWV«.  W'/i  NEV4  Section  5;  EVi 
NEV4  Section  6. 

T.32N.,  R.07E.  Willamette  Meridian:  SWV«, 
SWV.  SEV4  Section  32. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as 
Congressionally  Withdrawn  Areas 
described  within  the  following  areas: 

T.31N.,  R.07E.  Willamette  Meridian:  S'/i 
SWV4  Section  5;  E'/i  SE'A  Section  6;  Section 
7  except  W'/i,  NW'/.  NE'A;  W'/i  Section  8; 
W>/i  Section  17;  EVi  E^h  Section  18. 
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Map  and  description  of  WA-09-b 
taken  from  United  States  Fish  and 
Wildhfe  Service  1:100;000  map:  Sauk 
River,  Washington;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.29N.,  R.09E.  Willamette  Meridian: 
Section  1;  N'/i  Section  2;  Sections  3-6;  H^h 
Section  7;  N>/^  Section  8;  N>/t  Section  9; 
NWV4  Section  10. 


T.29N.,  R.l(£.  Willamette  Meridian: 
Sectioiu  1-3:  ViVi  Section  6;  Sections  11-13. 

T.29N.,  R.11E.  Willamette  Meridian:  NMi 
NEV4,  SEV«  NEV4.  NEV4  NWV4  Section  3: 
Sections  6-7;  SWV4,  SV.  SEV4.  NWV«  SEV4 
Section  17;  Section  18;  N'/i  NWV4,  SBV* 
NWV4,  NEVi,  NEV4  SEV4  Section  19;  NV^, 
NWV4  SWV4  Section  20. 

T.30N.,  R.08E.  Willamette  Meridian: 
Sections  1-3;  NV*i  Section  4;  N»A  Section  5; 
NV>.  SEVt  Section  11;  Section  12;  Section  13 
except  E»/4  SWV.;  E'/i  EVi  Section  14;  SWV4 
Section  IS;  N>6  NEVt  Section  16;  Section  17; 
Section  18  except  SW'/i  NfWV4,  N'/i  SWV.; 
Sections  19-23;  Section  24  except  NEVt 
NWV4  ;  Sections  25-26;  N»/i  Section  27;  N»/i 
Section  28;  N^/z.  SEV4  Section  35. 

T.30N..  R.09E.  Willamette  Meridian:  N'/i 

NWV4,  SEV4  ^avv4.  E'/i  sev4,  sev..  s»/i 

NEVt  Section  1;  NEVi  NEV4  Section  2;  W'/i, 
NWV4  NEV4  Section  6;  Section  7;  SVi  NWV4, 
S>/i  Section  8;  SVi  SWVt  Section  10;  N>/t 
NEVi  Section  12;  SEV4  SEV4  Section  13;  S^h 
NWV4,  SWV4,  W'/i  SEV4  Section  14;  Section 
15  except  NEV4  NWV4.  SEV4  SEV4;  SEV4 
NWV4.  NEV4.  SWV4.  NV!  SEV4,  SWV4  SEV4 
Section  16;  SEVt,  S^h.  NEV4  Section  17;  W>/i 
WVi,  NEV4  SWV4.  SEV4  NWV4  Section  18; 
Section  19  except  EVt  NEV4;  Section  20 
except  NEVt  NWV..  SWV4;  Section  21; 
Section  22  except  SEV4  SWV4;  Section  23 
except  SEV4  SEV4,  NWVt  NWVt;  S'/i  NWVt. 
SP/t  SWV4,  SEV4.  SE  V4  NEV4  Section  24; 
Sections  25-36. 

T.30N.,  R.10E.  Willamette  Meridian: 
Sections  1-6;  NV2,  NEVt  SEV4  Section  7; 
Section  8  except  SWV4  SWV4;  Sections  ^17; 
Ei/i  EV2  Section  18;  Section  19  except  N'/i 
NWV4,  SWV.  NEV4;  Sections  20-28;  Section 
29  except  SVt  S*/i;  Section  30  except  S'/i 
SEV4;  Section  31  except  NEVi;  NEVt  NEVt 
Section  32;  NEVt.  E'/i  SEVt.  NEVt  NWV. 
Section  33;  Sections  34-36. 

T.30N.,  R.11E.  Willamette  Meridian:  SWV« 
SEV4,  S'/i  SWV4,  NWV4  SWVt  Section  5; 
Sections  6-7;  Section  8  except  NEVt  NEVt; 
N»/i  SEVt,  SEVt  SE^/t.  NEVt  SWVt  Section  9; 
Section  10  except  N'/i  NWVt,  SWVt  NWVt, 
NWVt  NEVt;  Section  15  except  SEVt  SEVt; 
Sections  16-22;  NWVt  NWVt  Section  27; 
Section  28  except  EVi  SEVt,  SEVt  NEVt; 
Sections  2»-31;  Section  32  except  SEVt,  SEVt 
NEVt.  NEVt  SWVt;  Section  33  except  SWVt, 
SWVt  NWVt,  SWVt  SEVt;  Section  34  except 
NEVt,  N'/i  NW'/t,  SE'/t  NW'/t,  NE'/t  SE'/t. 

T.31N.,  R.07E.  Willamette  Meridian: 
Sections  12-13. 

T.31N.,  R.08E.  Willamette  Meridian:  W'/i 
SW'/t  Section  3;  S'/i,  SVz  NEVt  Section  4; 
S'/i  Section  5;  SE'/t  SE'/t  Section  6;  Section 
7  except  N',^  NW'/t,  NW'/t  NE'/t;  Section  8 
except  SE'/t;  N'/z  N'/z,  NW'/t  SW'/t  Section 
9;  N'/i  NW'/t,  SW'/t  NW'/t,  SW'/t,  SW'/t 
SE'/t  Section  17;  Sections  18-21;  Section  22 
except  N'/i  NE'/t;  S'/j  NW'/t,  SW»/.,  W'/z 
SE'/t  Section  23;  Section  25  except  N'/i 
NE'/t.  SE'/t  NE'/t;  Sections  26-36. 

T.31N.,  R.09E.  Willamette  Meridian: 
Section  1;  E'/i  NE'/t  Section  2;  SE'/t,  E'/2 
NE'/t  SecUon  3;  SE'/t  NW'/t.  NE'/t  SW'/t. 
W'/2  NE'/t  Section  10;  S'/2  SE'/t,  NE'/t  SE'/t, 
SE'/t  NE'/t,  N'/2  NE'/t  Section  12;  Section  13 
except  NW'/t,  W'/i  SW'/t;  Section  23  except 
N'/i  NW'/t,  NW'/t  NE'/t,  W'/2  SW'/t,  SW'/t 
NW'/t;  Sections  24-26;  S'/z  Section  27;  NE'/t 
SE'/t  Section  28;  W'/i  Section  31;  NE'/t 


NWVt.  S'/i  SEVt,  NE'/t  SEVt,  SEV.  NE'/t,  NVi 
NEVt  Section  35;  Section  36. 

T.31N.,  R.10E.  Willamette  Meridian: 
Section  6  except  S'/i  EVi;  Sections  7-8;  S'/i 
NWVi,  SWVt,  W'/i  SEVt,  NW'/t  NWV. 
Section  9;  SE'/t  SW'/t,  SW'/t  SEVt  Section 
10;  Sections  15-22;  SVi  SW'/t,  NW'/t  SW'/t 
Section  23;  SW'/t,  S'A  SE'/t.  SW'/t  NWVt 
Section  25;  Sections  26-36. 

T.31N..  R.11E.  Willamette  Meridian:  SWVt 
NWVt,  SWVt  Section  31. 

T.32N.,  ROSE.  Willamette  Meridian:  SWVt 
Section  14;  S'/i  Section  15;  E'/2  NE'/t  Section 
21;  N'/i  SE'/t  Section  22;  Section  23  except 
NEVt  NE'/t:  E'/i  SW'/t,  SE'/t  NE'/t  Section 
24;  NWVt  NW'/t  Section  25. 

T.32N..  R.09E.  Willamette  Meridian:  S'/z 
Section  26;  N'/i  S'/i,  S',^  SE'/t  Section  27; 
N'/i  SE'/t  SecUon  28;  SE'/t  NE'/t,  E'/i  SE'/t 
Section  34;  E'/i.  NE'/t  NW'/t  Section  35; 
Section  36  except  SW'/t  NE'/t. 

T.32N.,  R.IOE.  Willamette  Meridian: 
Section  31  except  EV2  E'/i.  NW'/t  NE'/t,  NE'/t 
NW'/t. 


Map  and  description  of  WA-09-c 
takeii  from  United  States  Fish  and 
Wildlife  Service  1:100:000  map;  Sauk 
River  and  Skykomish  River, 
Washington;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.27N..  R09E.  Willamette  Meridian:  NE'/t 
NW'/t.  N'/s  NE'/t  Section  1. 

T.27N.,  R.10E.  Willamette  Meridian:  NW'/t 
NW'/t  Section  6. 

T.28N.,  R.09E.  Willamette  Meridian:  N'/t 
NE'/t  Section  3;  S'/i  S'/i  Section  23;  S'/i  S'/i 
Section  24;  Section  25  except  S'/2  SW'/t, 
SW'/t  SE'/t;  Section  26  except  N'/2  N'/z,  SVi 
S'/i;  SE'/t  SW'/t,  S'/z  SE'/t,  NE'/t  SE'/t 
Section  36. 

T.28N.,  R.10E.  Willamette  Meridian:  S'/i 
Section  19;  Section  20  except  NW'/t  NW'/t. 
NE'/t  NE'/t;  NWVt  SW'/t  Section  21;  S'/i 
SW'/t.  SW'/t  SE'/t  Section  24;  NW'/t,  NW'/t 
NE'/t  Section  25;  S'/z  NW'/t,  N'/^  SW'/t, 
NW'/t  SE'/t,  NE'/t  Section  26;  S'/i  N'/i.  N'/z 
S'/i  Section  27;  NW'/t  NW'/t  Section  29; 
NW'/t.  W'/i  SW'/t,  W'/z  NE'/t.  NE'/t  NE'/t 
Section  30;  Section  31  except  SW'/t  NWVi; 
NW'/t,  W'/i  SW'/t.  NE'/t  SW'/t.  SW'/t  NE'/t 
Section  32. 


T.29N.,  R.08E.  Willamette  Meridian:  SVi 
SB*/4  Section  22;  NE'/t  SE'/t  Section  25; 
NWVt.  N'/i  NE'/t,  SW'/t  NE'/t  Section  27. 

T.29N..  R09E.  Willamette  Meridian:  SVi 
NWVt.  NVz  SWVt  Section  29;  SVi  SWVt. 
SWVi  SE'/t,  NVi  SVi,  S'/i  NEVt,  SE'/t  NWV. 
Section  30;  SVi  SE'/t  Section  34. 

Proposed  Critical  Habitat  includes 
only  State  or  County  lands  described 
within  the  following  areas: 

T.27N.,  R.09E.  Willamette  Meridian:  NWVt 
NWVt,  SWVt  Section  2;  NVi  NW'/t,  SE'/t 
NWVt,  E'/i  Section  3;  NEVt  NE'/t  Section  4; 
NVi  NEVt  Section  10;  SVi  NW'/t,  NE'/t 
NWVt,  S'/4  SW'/t,  SE'/t,  SWVt  NEVt  Section 
11;  Section  12  except  NW'/t  NW'/t;  Section 
13;  Section  14  except  SW'/t.  S'/z  NW'/t,  W'/^ 
NEVt,  SW'/t  SE'/t;  NVi  NEVt,  NE'/t  NWV. 
Section  24. 

T.27N.,  RlOE.  Willamette  Meridian:  SW'/t 
SWV«  Section  3;  S'/i  SE'/t  Section  4;  SE'/t 
SW'/t,  SVi  SEVt  Section  6;  Section  7;  Section 
8  except  N'/i  N'/i;  Section  9;  NW'/t.  W'/4 
SWVt  Section  10;  N'/i,  N'/i  S'/4.  SEVt  SEVt 
Section  16;  Section  17  except  S'/z  SE'/t,  NEVt 
SEVt;  Section  18;  N'/z  NW'/t  Section  19. 

T.28N.,  R.08E.  Willamette  Meridian: 
Section  3  except  N'/z  NW'/t;  Sections  4-5; 
W'/i  NW'/t.  SW'/t,  SWVt  SE'/t  Section  6; 
Section  7  except  NE'/t  NE'/t;  NW'/t  NWVt. 
SE'/t  SE'/t,  NW'/t  NE'/t.  EVz  NE'/t  Section  8; 
W'/i  W'/i.  NE'/t  NW'/t.  SW'/t  SE'/t,  EVz  E'/i. 
NWVt  NE'/t  Section  9;  Section  10;  W'/i  W'/i 
Section  11;  W'/z  WVz  Section  14;  Section  15; 
S'/4  SVi.  E'/i  NE'/t,  WVi  NWVt,  SWVt  NWV. 
Section  16;  Section  17  except  E'/i  NW'/t; 
Section  18  except  SW'/t;  NEV.  SE'/t  Section 
19;  W'/i,  E'/z  SE'/t  Section  20;  N'/z  NW'/t, 
NEVt  NW'/t  Section  21;  NW'/t  NE'/t,  W'/i 
NWVt  Section  29;  NE'/t  NW'/t,  NE'/t  Section 
36. 

T.28N..  R.09E.  Willamette  Meridian: 
Sections  1-2;  Section  3  except  N'/i  NE'/t; 
Section  4;  SE'/t  Section  5;  NE'/t  Section  8; 
Section  9  except  SW'/t;  Sections  10-11; 
Section  12  except  SE'/t,  S'/i  SW'/t;  N'/«z  S'/^, 
SE"/.  NE'/t  Section  13;  Section  14  except 
SE'/.  SE'/t;  SecUon  15  except  SW'/t;  SecUons 
16-17;  S'/z  SecUon  20;  SecUon  21;  SecUons 
27-28;  Section  29  except  NW'/t,  N'/z  SW'/t; 
N'/z  N'/i,  NE'/t  SE'/t,  SE'/t  NE'/t  Section  31; 
N'/i  NW'/t,  SW'/t  NW'/t,  NEVt  Section  32; 
Section  33  except  SW'/t  SW'/t;  Section  34 
except  NE'/t  SE'/t;  SWV.  Section  35. 

T.28N.,  R.10E.  Willamette  Meridian:  W'/i 
Section  2;  Section  3;  Section  4  except  NVi 
NEVt,  SW'/t  NE'/t;  SecUons  5-6;  NW'/t 
Section  7;  SWVt  NW'/t,  NW'/t  SW'/t  Section 
18. 

T.29N.,  R.08E.  Willamette  Meridian: 
Sections  1-21;  SecUon  22  except  S'/i  SEV«; 
Section  23  except  SVz  SW'/t;  Section  24;  N'/i 
NWVt,  SE'/t  NW'/t.  NE'/t,  S'/z  S'/4  Section 
25:  S'/i  NW'/t,  NW'/t  SE^/t,  SWVt,  S'/z  SE'/t, 
N'/i  NEVt  Section  26;  Section  27  except 
NWVt.  N'/i  NE'/t,  SW'/t  NEVt;  N'/i  NW'/t. 
E'/i  SE'/t,  NW'/t  NE'/t,  W'/z  SW'/t  Section 
28;  SecUons  29-30;  SE'/t  SE'/t.  N'/z  NW'/t 
Section  31;  E'/i  NWVi.  NE'/.  Section  32; 
Sections  33-34;  Section  35  except  SE'/t 
SWVt,  SWV.  SEVt;  Section  36. 

T.29N.,  R.09E.  Willamette  Meridian:  SVi 
Section  2;  S'/i  Section  7;  S'/z  SecUon  8;  S'/i 
Section  9;  Section  11;  Section  12  except 
NEV.  SE'/t;  SecUon  13  except  S'/i  SW'A; 


Sections  14-19;  Section  20  except  S'/iSBVt, 
SEV.  SW'/t;  Section  21  except  S'/z  S'/z; 
Section  22  except  SVi  S'/z;  NW'/t.  W'/z  NE'/t 
Section  23;  N'/z  NEV.  Section  24;  Section  25 
except  NVi  NE'/t;  Section  26  except  N'/z 
NWV.,  NWVt  NEV.;  S'/z  SE'/t  Section  29; 
N'/^  NVi,  SW'/t  NWVt  Section  30;  W'/i,  WVi 
E»/z,  NE'/t  SE'/t.  NE'/t  NE'/t  Section  31; 
Section  32  except  W'/«i  NW'/t.  NW'/t  SWVt; 
NWVt  NW'/t.  S'/2  NW'/t.  SW'/t,  W'/z  SE'/t. 
SE'/t  SE'/t.  SW'/t  NE'/t  Section  33;  NEV. 
NWVt.  SWV.  SW'/t.  NE'/t  SE'/t,  NE'/t 
Section  34;  Section  35;  Section  36  except 
NEVt  ffi'/t.  SE'/t  NE'/«. 

T.29N.,  R.10E.  Willamette  Meridian:  SE'A 
SWVt,  SVz  SEVt,  NE'/t  SE'/t  Section  6; 
NWVt,  N'/z  SW'/t.  SE'/t  SW'/t.  NWVt  SE'/t, 
S'/z  SE'/t,  N'/z  NE'/t  Section  7;  Section  8;  S'/z 
SW'/t,  SWVt  SE'/t  Section  9;  Section  10 
except  SE'/t  SW'/t;  Section  14;  Section  15 
except  NVi  NW'/t,  NW'/t  NE'/t;  Section  16; 
SE'/t,  E'/z  NEVt  Section  17;  Sections  18-19; 
W'/z  SW'/t,  EVi  EVz  Section  20;  Sections  21- 
24;  Section  25  except  SE'/t  SE'/t;  Section  26 
except  NW'/t  SW'/t;  SWV.  SW'/t  Section  27; 
Sections  28-33;  SW'/t  NW'/t,  W'/z  SW'/t, 
SEVt  SW'/t,  S'/z  SE'/t  Section  34;  SecUon  36 
except  S'/i  SWVt. 

T.30N.,  RlOE.  Willamette  Meridian:  S'>^ 
Section  27;  S'/z  SecUon  28;  Sections  27-34; 
SW'/t  Section  35;  Section  36. 


Map  and  description  of  WA-09-d 
taken  from  United  States  Fish  and 
Wildhfe  Service  1:100;000  map;  Sauk 
River,  Washington;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.29N.,  R.12E.  Willamette  Meridian:  SW'/t 
SEVt,  SW'/t  Section  3;  Section  4  except  N'/i 
NEVt;  Section  5  except  WVi  W'/z;  Section  8 
except  W'/z  W'/z;  Section  9;  Section  10; 
SW'/t,  S'/i  SE'/t,  NW'/t  SE'/t,  S'/z  NWVt 
Section  11;  SW'/t  SW'/t  Section  12;  Section 
13  except  E'/z  NE'/t,  SEVt,  SE'/t  SW'/t; 
Sections  14-16;  SecUon  17  except  SW'/t 
SE'/t,  S'/z  SW'/t,  NW'/t  SW'/t;  Section  21 
except  SVi,  SWV4  NW'/t;  NW'/t,  NWV.  NEV. 
Section  22;  NVz  NEV..  Section  23. 

T.30N.,  R.11E.  WUlamette  Meridian:  Si.^ 
SWVt,  SE'/t  Section  1;  S'/z  S'/z  Section  2; 
Sections  11-12;  N'/i  Section  13;  N'/z  Section 
14. 


T.30N.,  R12E.  Willamette  Meridian: 
Section  6  except  N'/^  NE'/t,  NW'/t;  Section 
7;  SW'/t  NW'/t,  SWVt,  SWV.  SE'/t  Section  8; 
SW'/t  NW'/t,  SW'/t  Section  16;  Sections  17- 
18;  N'/z  NWV4.  EVi,  SEV*  NWV..  NE'/.  SW'/. 
Section  19;  Section  20  except  SE'A  SEV.;  N'/i 
NWV..  SWV4  NW'/4,  NWV.  NEV.  SecUon  21; 
SecUon  29  except  EV2  NEV.;  NE'/t  NW'/.,  E'/i 
Section  32;  W'/z  SW'A,  SE'A  SW'/.  Section 
33. 
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Map  and  description  of  WA-09-e 
taken  from  United  States  Fish  and 
Wildhfe  Service  1:100:000  map;  Sauk 
River,  Washin^on;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.31N.,  R.IIE.  Willamette  Meridian:  N'/i 
N'/z  Section  1;  S'/z  NW'/4,  NWV.  NW'/t. 
SWVt,  N'/z  NE'/t  Section  2;  SecUon  3; 
Section  4  except  SE'/t  SE'A;  NE'/t  NW'/t, 
NE'/t  SE'/t.  NE'/t  SecUon  5;  NE'/t  NWVt.  NVi 
NEVt  Section  9;  E'/z  Section  10;  W'/z  SE'/t, 
SWVt  NE'/t.  NW'/t.  SW'/t  SecUon  11;  W'/z, 
W'/z  NE'/t,  SE'/t  SecUon  14;  E'/i  SecUon  15; 
N'/z  NE'/t  SecUon  22;  N'/z  NW'A  SecUon  23. 

T.31N.,  R12E.  Willamette  Meridian:  N'/z 
NW'/t,  SW'/t  NW'/t,  NWV.  NE'/t  Section  5; 
N'/2  NWVt,  NE'/t  Section  6. 

T.32N..  RlOE.  Willamette  Meridian: 
Sections  1-3;  Sections  10-13;  Section  14 
except  SW'/t  SW'/t;  N'/i  N'/z  SecUon  15; 
Section  23  except  W'/z  NW'/t,  NW'/t  SW'/t; 
Sections  24-25;  Section  26  except  S'/z  SW'/t. 
SWVt  SE'/t;  NVi  NE'/t.  NEV.  NW'/t  Section 
36. 

T.32N.,  R.11E.  Willamette  Meridian;  NE'/t 
NEVt  Section  2;  E'/i  SecUon  3;  Sections  5- 
8;  SVi  Section  9;  Section  10  except  NWVt 
NWVt;  Section  11;  SW'/t,  S'/z  SE'/t,  W'/z 
NW'/t  Section  12;  Sections  13-30;  N'/z.  NEV. 
SW'/t.  SEVt  Section  31;  Section  32-36. 

T.32N..  R.12E.  Willamette  Meridian:  S'/z 
S'/z,  NE'/t  SEVt  Section  7;  S'/z,  S'/z  NE'/t 
Section  8;  Section  9  except  N'/z  NW'/t; 
Section  10  except  N'/z  NW'/t,  NE'/t;  SW'/t 
SW'/t  SecUon  13;  SW'/t,  S'/z  NW'/t.  NWV. 
NW'/t.  S'/z  SEVt  Section  14;  Sections  15-23; 
Section  24  except  NEV.  NE'/t;  NWVt.  NWV. 
SW'/t.  NW'/t  NE'/t  Section  25;  Sections  26- 
33;  NWVt,  N»/i  NE'/t,  NW'/t  SW'/t  Section 
34;  NVi  NWVt,  SWV.  NWVt  Section  35. 

T.32N..  R13E.  Willamette  Meridian:  W>/^ 
SW'/t,  SWV.  NWVt  Section  24. 
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T.33N.,  R.11E.  Willamette  Meridian:  S>/!i 
SWV«  Section  15;  SWV*.  S'A  SE'/.  Section 
16;  Section  21;  Section  22  except  NEV«  NEV«; 
SV4  NWV4,  N'/i  SWV4,  SWV*  SWA  Section 
23;  W^/i  Section  25;  Section  26  except  NVz 
NEV«;  Section  27;  NEV*.  N>/.  SE'/i,  SEV* 
SE'/4.  NVi  NWV4.  SEV«  NWV.  Section  28; 
Section  34  except  W^A  SWV4;  Section  35; 
WV.  NWV4  Section  36. 


Map  and  description  of  WA-lO-a 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map; 
Skykomish  River,  Washington;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.26N.,  R.09E.  Willamette  Meridian:  NWV4 
NWV4  Section  6. 

T.26N.,  RlOE.  Willamette  Meridian:  NWV4 
SWV4  Section  4;  NWV4  NWV4,  E'/i  NW'/t, 
NEV4  SEV4,  NEV4  Section  5;  Section  7  except 
NVi  NVi,  NEV4  SEV4,  SEV4  NEV4;  SWV4  SEV4. 
E^/i  SEV4  Section  8;  Section  9  except  NMi 
NVi,  SWV4  NWV4;  S'/i  Section  13;  Section  14 
except  N>/i  NE  V4;  Sections  15-16;  Section  17 
except  NW  V4  NW  'A;  Sections  18-19;  NEV4 
NWV4,  E'/2  SEV4.  NEV4  Section  20;  Sections  - 
21-23;  Section  24  except  E'/i  NWV4,  NWV4 
SWV4.  NWV4  NEV4;  N'A  NEV4  Section  25; 
NEV4  hfW'A  Section  26;  N»/z  N'/i  Section  27; 
N'/i  N'/i  Section  28;  N'/i  NEV4  Section  29; 
NWV4,  N'/i  SWV4,  W'/i  NEV4,  NEV4  NEV4 
Section  30. 

T.26N..  RUE.  Willamette  Meridian: 
Section  2;  Section  4  except  SWV4  SWV4; 
Section  5  except  SEV4  SE'A;  Sections  6-7; 
NWV4.  W'/j  SWV4,  NEV4  SWV4,  NWV4  NEV4 
Section  8;  NWV4  NE'A  Section  9;  Section  18 
except  NWV4  NWV4.  SWV4  SWV4,  EVi  SE*/*. 
S'A  NE^/i;  EVi  Section  19;  SW'A  NWV4 
Section  20;  N»/^  N»/i  Section  30. 

T.27N.,  R09E.  Willamette  Meridian:  S'/i 
SEV4  Section  19;  SW'/i  SWV4  Section  20; 
Section  30  except  N'/i  NW'/.,  SW'/.  NfW'/i; 
Section  31;  Section  32  except  SEV4,  EV4 
.NEV«. 

T.27N..  RlOE.  Willamette  Meridian: 
Section  1  except  WVi  NW  V4;  EVi,  NEV4 
SWV4  Section  11;  Sections  12-13;  N>/i  NWV4, 
E'/i  Section  14;  N>/i.  NBV4  SWV.,  SEV4 
Section  23;  Section  24;  NVi  N'/i,  SEV4  NEV. 
Section  25;  SEV4  SWV4,  EVi  Section  26;  S'/i 
S'/i  Section  29;  SEV4  SEV4  Section  30;  E'/i 
NWV4,  NEV4  SEV4.  NEV4  Section  31;  Section 


32;  Section  35  except  SWV4  SWVi;  Section 
36. 

T.27N.,  RllE.  Willamette  Meridian: 
Sections  1-11;  Section  12  except  NEV4  SEV4, 
SEV4  NEV4;  Sections  13-20;  NWV4,  NVi 
SWV4,  E'/i  SEV4,  NWV4  SEV4,  SWV4  SWV4 
Section  21;  Section  22  except  SWV4  NWV4; 
Sections  23-36. 

T.27N.,  R12E.  Willamette  Meridian:  W'/i 
SWV4.  SEV4  SWV4  Section  2;  Section  3 
except  NVi  NEV4;  Sections  4-6;  Section  7 
except  W>/i  SWV4;  Sections  8-10;  NWV4. 
W»/i  SWV4  Section  11;  N»/i.  WVi  SWV4.  NEV4 
SWV4  Section  16;  Sections  17-19;  WVi 
Section  20;  WVi.  SW'A  NEV4.  NWV4  SEV. 
Section  29;  Sections  30-31;  WVi  NWV4, 
NWV4  SWV4  Section  32. 

T.28N..  RlOE.  Willamette  Meridian:  SB'/i 
SEV4  Section  36. 

T.28N.,  RllE.  Willamette  Meridian:  SVi 
SEV4  Section  9;  SWV4  SWV4  Section  10;  SEV4 
Section  12;  Section  13  except  W'/i  SWV4, 
NWy4;  Section  15  except  NEV4  NE'A;  Section 
16  except  N'/i  NWV4;  SVi,  SE*/.  NWV4,  SVi 
NEV4  Section  17;  SEV4  SEVi  Section  19; 
Section  20  except  SWV*  NWV4.  NWV4  SWV4; 
Sections  21-22;  Section  23  except  NEVt 
NWV4;  Section  24-29;  E>/i  Section  30; 
Section  31  except  N'/i  NW'/..  SW'A  NW'/.; 
Sections  32-36. 

T.28N.,  R12E.  Willamette  Meridian:  SWV4 
NWV.,  SWV..  SW'/4  SEV.  Section  3;  SW  »/. 
SEV4,  EVi  SEV4  Section  4;  Section  7  except 
N'/i  NVi;  SW'/4.  W'/i  SE'/4,  SE'/.  SE'A 
Section  8;  Section  9  except  W'/i  NW'/.; 
Section  10  except  NE'A  NE'/.;  SWV.  SWV4 
Section  11;  W'/i  NW'/.,  SWV.,  W'A  SE'/.. 
SE'/4  NWV4  Section  14;  Sections  15-23;  N'/i 
Section  26;  N'/i  Section  27;  W'/i,  N'/i  NE'/., 
SW'/4  SE'/4  Section  28;  Sections  29-32;  WVi. 
W'/i  EVi,  SE'/4  SE'/4  Section  33. 
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Map  and  description  of  WA-lO-b 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map; 
Skykomish  River.  Washington;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.25N.,  R.10E.  Willamette  Meridian: 
Section  3  except  NVi  NE'/..  SW'A  SWV«, 
NEV.  NW'/.;  Sections  4  except  SE'/.  SE'/.; 
Section  5  except  NW'A  NW'A,  NW'A  NE'A; 
S'/i,  SE'A  NE'A  Section  6;  Sections  7-8; 
Section  9  except  NW'A  SW'A.  NE'A,  EVi 


SE'A.  SW'A  SE'A;  NE'A  NE'A  Section  10;  S'/i 
S'/i.  N'/i  SW'A,  N'/i  NW'A,  SW'A  NWV. 
Section  16;  Section  17;  N'/i.  E'/i  SE'A 
Section  18;  NEV.  NE'A  Section  20;  N'/i  N'/i. 
SWV.  NW'A.  SVi  NE'A  Section  21;  W'/i 
NW'A.  N'/i  SW'A,  SE'A  NW'A.  SW'A  NE'A. 
SE'A  SW'A,  SE'A  Section  22;  SW'A  SW'A 
Section  23;  W'/i  SW'A.  SE'A  SW'A  Section 
25;  NWV.,  N'/i  SE'A.  SE'A  SE'A.  S'/i  NE'A, 
NW'A  NEV.  Section  26;  NE'A  Section  27; 

T.25N..  R.11E.  Willamette  Meridian: 
Sections  1-4;  Sections  9-12;  N'/i,  NWV. 
SE'A  Section  13;  NVi,  N'/i  S'/i  Section  14; 
Section  15;  N'/i.  NW'A  SWV.  Section  16;  N'/i 
SE'A.  SW'A  SE'A.  SE'A  SW'A  Section  17; 
SE'A  SW'A.  NW'A  SEV.,  SVt  NE'A,  NEV. 
NEV4  Section  19;  NVi  NW'A.  SW'A  NW'A 
Section  20;  E'/i  NW'A,  NE'A  SW'A.  E'/i 
Section  22;  W'/i  NW'A  Section  23;  NE'A 
SW'A.  W'/i  NEV4  Section  27. 

T.25N..  R.12E  Willamette  Meridian: 
Sections  1-4;  Section  5  except  W'/i  W'/i; 
W'/i  Section  6;  Section  7;  Section  8  except 
NE'A  NW'A;  Section  9;  Section  10  except 
SEV.  SE'A;  Section  11-12;  N'/i.  N'/i  S'/i 
Section  13;  N'/i  NEV..  NE'A  NWV.,  SEV. 
NEV4,  NE'A  SEV.  Section  14;  Sections  16-20; 
NWV.,  W'/i  SW'A.  NW'A  NE'A  Section  21; 
N'/i.  NW'A  SE'A.  NE'A  SW'A  Section  29;  EVi 
NE'A  Section  31. 

T.25N..  R.13E.  Willamette  Meridian:  NW'A 
Section  6;  WVi.  W'/i  E'/i  Section  7;'Wy2. 
NW'A  SE'A.  SW'A  NE'A  Section  18;  NW'A, 
N'/i  SW'A,  SWV.  SW'A  Section  19. 

T.2eN.,  R.11E.  Willamette  Meridian:  W'/i 
SW'A  Section  27;  S'/i  SE'A.  E'/i  SW'A,  NE'A 
SE'A  Section  28;  S'/i  SW'A.  E'/i  Section  32; 
NE'A  NW'A.  SW'A  NW'A.  NVi  SW'A,  NE'A 
Section  33;  Sections  34-35;  S'/i  Section  36. 

T.26N..  R12E.  Willamette  Meridian: 
Section  1;  NEV..  E'/i  SE'A.  NE'A  NWV. 
Section  2;  NE'A  NE'A  Section  3;  Section  12; 
Section  13  except  SW'A  SW'A;  Section  24 
except  NW'A.  NVi  SW'A.  SW'A  NE'A.  SWV. 
SWV.;  N'/i.  S'/i  S'/i  Section  25;  E'/i  E'/i,  W'/i 
SE'A,  NW'A  NE'A  Section  34;  Sections  35- 
36 

T.26N..  R.13E.  Willamette  Meridian:  SE'A 
SW'A,  S'/i  SE'A  Section  6;  Section  8;  S'/i 
SW'A,  SEV.  Section  10;  NW'A  NW'A,  S'/i 
NEV..  NW'A  NWV.  Section  16;  WVi  SW'A 
Section  17;  Section  18-19;  SE'A,  W'/i  W'/i, 
SE'A  SW'A.  SW'A  SE'A.  E'/2  SE'A  Section  20; 
SVi,  SE'A  NWV..  SW'A  NEV.  Section  21; 
W'/i  SW'A  Section  22;  NW'A.  N'/<.  SW'A 
Section  27;  NEV.,  N'/i  SE'A,  NE'A  SWV..  N'/i 
NW'A.  SE'A  NW'A  Section  28;  N'/i  N'/i,  S'/i 
S'/i,  NE'A  SWV.  Section  29;  N'/z.  W'/i  SEV.. 
SE'A  SE'A  Section  30;  W'/i  W'/i  Section  31; 
NVi,  NVi  SW'A  Section  32. 

T.27N..  R.12E.  Willamette  Meridian:  S'/i 
SW'A.  SWV.  SEV4  Section  13;  SVi  S'/i.  NEV. 
SW'A.  SE'A  NW'A.  N',^  SE'A  Section  22;  S'/i, 
S'/i  NEV.,  NE'A  NEVi,  SE'A  NW'A  Secticm 
23;  Sections  24-27;  Section  34-36. 

T.27N..  R.13E.  Willamette  Meridian:  W'/i 
W'/i,  SEV,  NW'A  Section  19;  W'/i  NW'A, 
NWV.  SW'A  Section  20. 
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Map  and  description  of  WA-lO-c 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map;  Cape 
Flattery.  Sk^omish  River  and 
Snoqualmie  Pass.  Washington;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.20N.,  R.10E.  WUlamette  Meridian: 
Section  2  except  N'/i  NVz.  SWV.  NWV4, 
NWV.  SWV.. 

T.21N..  R.ogE.  Willamette  Meridian: 
Section  12;  Section  14;  NEV.  Section  22;  NVi 
NWV.  Section  24. 

T.21N.,  R.10E.  Willamette  Meridian: 
Section  2;  S'/i  SE'A.  NWV4  SEV..  SWV4 
Section  4;  Section  6;  Section  8  except  S% 
SWVi;  Section  10  except  E'/i  SE'A.  SEV. 
NEV.;  Section  12;  Section  14;  Section  16 
except  E'/i  NE'A;  Section  18;  N'/i  NW'A.  EVi 
SEV4.  NE'A  Section  20;  Section  22  except  EVt 
NE'A;  Section  24  except  SWV.  SW'A;  NVi 
NEV.  Section  26;  NEV.  NWV.,  SW'A  SW'A, 
NV^  NEV4  Section  36. 

T.21N.,  R.11E.  Willamette  Meridian: 
Section  6;  B'/i  WVi,  NW'A,  W'/i  SWV..  WVi 
NBV.  Section  8;  Section  18  except  EVi  SEV4; 
NVi  NWV.,  SWV.  NW'A,  SW'A  SW'A  Section 
30. 

T.22N..  R.09E.  Willamette  Meridian:  SVi 
SVi  Section  2;  N'/i  Section  11;  W'/i  NW'A, 
SVi,  NBV.  NW'A  Section  12;  Section  36 
except  W'/i  NW'A,  NEV.  NW'A,  NW'A  SWV4. 

T.22N..  RlOE.  Willamette  Meridian:  SVi 
SEV.  Section  12;  S'/i,  NEV.,  S'/i  NWV. 
Section  13;  S'/i,  SE'A  NE'A  Section  14;  W'/i, 
SE'A  Section  18;  Section  20  except  SEV. 
SE'A;  S'/i  SE'A.  NE'A  SE'A.  NE'A  NE'A 
Section  22;  Section  23;  Sections  24-26;  EVi 
SE'A  Section  28;  S'/i  S'/i  Section  32;  Section 
34;  N'/i  NW'A.  NW'A  NEV4  Section  35; 
Section  36. 

T.22N.,  RllE.  Willamette  Meridian:  SVi 
SWV4.  SEV.  Section  18;  W'/i  W'/i  Section  19; 
WVi  SWV.,  SW'A  NW'A  Section  31. 

T.23N..  R.10E.  Willamette  Meridian:  NWV. 
NEV4,  NVi  SW'A.  NW'A,  SW'A  SWV.  Section 
3;  Sections  4-9;  Section  10  except  E'/i  NW'A, 
BVi;  W'/i.  SW'A  SE'A  Section  15;  Sections 
16-19;  Section  20  except  SEV.  NW'A,  S'/i 
NEV..  NE'A  NEV.;  Section  21;  Section  22 
except  SWV.  NEV.,  NE'A  SE'A.  EVi  NEV.; 
Section  27;  Section  28  except  N'>^  SEV.,  SE'A 
NEVt,  NBV.  SEVi;  NVi  NVi  Section  29. 


T.23N..  R.11B.  Willamette  Meridian: 
NWV«.  Vn/t  SWV*.  SEV.  SWV..  WVi  NEV4 
Section  6:  Section  7;  WVi  SWV.  Section  8: 
WVi  NWV.  Section  17;  NVi  NEV«,  SEV4  NEV4 
SactioolS. 

T.24N.,  R.10B.  Willamette  Meridian:  SVi 
SE'A,  SEV.  NEV4  Section  9;  NVi  SVt.  NVi 
Section  10;  SWV.,  SWV.  NWV.,  SWV.  SEV. 
Section  11;  WVi  NWV4.  NWV.  SWV.,  SEV4 
SWV.,  SWV.  SEV.  Section  15;  NVi,  NVi  SEV, 
Section  16;  EVi  SEV..  SWV.  SEV4  Section  21; 
EVi  NWV..  SVi.  WVi  NBV.,  SEV.  NBV. 
Section  22;  SWV4,  SWV4  NWV.,  SVi  SEV. 
Section  23;  SVi  SWV4  Section  24;  Section  25 
except  NE'A;  SVi.  SEV.  NEV4.  NVi  NBV. 
Section  26;  Section  27;  Section  28  except 
NWV.;  Section  29  except  NVi  NWV4;  SVt 
SEV.,  NBV4  SEV.  Section  30;  Sections  31-36. 

T.24N.,  R.11B.  Willamette  Meridian:  WVi 
SEV.  Section  31. 
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Map  and  description  of  WA-ll-a 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map; 
Snoqualmie  Pass  and  Mt  Rainier. 
Washington;  1995. 

Propceed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.17N.,  R.10E.  Willamette  Meridian: 
Sections  1-2;  Section  3  except  W'A  NW'A, 
SW'A  SW'A. 

T.17N.,  R.IIE.  Willamette  Meridian:  W'/i 
SW'A.  SEV.  SW'A  Section  6;  NW'A  NE'A 
Section  7. 

T.18N..  ROSE.  Willamette  Meridian: 
Sections  1-2;  E'/i,  E'/z  NWV.,  NW'A  NW'A 
Section  3;  E'/i  NW'A,  N'/i  NE'A.  SW'A  NEV. 
Section  4;  NEV.  NE'A  Section  10;  Section  11 
except  SW'A  SE'A,  V/V2  SW'A.  SE'A  SW'A; 
Sections  12-13;  Section  14  except  NW'A. 
NW'A  J^V.,  N'/i  SW'A,  SWV.  SW'A;  SWV. 
Section  20;  E'/i  SE'A,  SEV4  NE'A  Section  22; 
Sections  23-24;  Section  25  except  SW'A 
SW'A;  N'/i,  NE'A  SE'A  Section  26;  SVi  SE'A. 
NEV.  SE'A  Section  36. 

T.18N..  R09E.  Willamette  Meridian: 
Sections  1-30;  Section  31  except  N'/i  NW'A; 
Sections  32-36. 

T.18N..  RlOE.  WUlamette  Meridian: 
Sections  1-12;  NWV..  NWV.  SW'A,  NV« 
NEV.  Section  13;  Sections  14-23;  NWV. 
SWV.,  S'/i  SWV..  SWV4  SE'A  Section  24; 
Sections  25-35;  Section  36  except  S'/i  NEV4. 


T.18N..  R.11B.  WUluaette  Meridian:  NWV. 
NEV4  Section  2;  NEV.  NEV.,  SWV.  NWV* 
Section  5;  Section  6;  NWV.,  WVi  NBV., 
NWV4  SWV.  Section  7;  WVi  NWV..  SBVi 
NWV.,  SWV..  WVi  SEV.  Section  30;  SWVi 
SWV4  Section  31. 

T.igN..  RlOE.  Willamette  Meridian: 
Section  4;  Section  6  except  EVi  NBV.;  Section 
8;  WVi  WVi.  SEV.  SWV4,  SVi  SEV.  Section 
10;  SVt  SWV.,  SEV.  Section  12;  Section  14; 
Section  16;  Section  18;  Section  20;  Section 
22;  Sections  24-26;  Section  28;  YlVi,  SEV* 
Section  30:  Section  32;  V/Vt,  SEV.  Section  34; 
Section  36. 

T.19N..  RUB.  Willamette  Meridian:  WVi, 
SBV.  Section  18;  Section  20;  Section  28; 
SWV4  SWV.  Section  35. 

T.20N.,  R.l(£.  Willamene  Meridian:  WVi 
SBVi,  SBV.  SEV.  Section  28;  Section  30 
except  SWV.  SWV.;  Section  32  except  NVi 
NEVi;  Section  34  except  NEV.  NEV.. 
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Map  and  description  of  WA-ll-b 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map; 
Snoqualmie  Pass  and  Mt  Rainier. 
Washington:  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.17N.  R07E.  Willamette  Meridian: 
Section  4;  SE'A  Section  5;  Section  8  except 
NVi  NWV.;  Section  9;  Sections  16-21; 
Section  28;  N'/i  N'/i  Section  29;  Section  30. 

T.18N.  R07E  Willamette  Meridian:  S'/i 
SWV4,  NE'A  SWV4.  S'/i  SE'A  Section  12; 
NW'A.  W'/i  SE'A  Section  13;  NEV4.  N'/i 
SE'A.  SW'/4  SE'A,  SVi  SWV4  Section  14; 
NEV..  NVi  SEV4  Section  22;  N'.i  NWV*. 
SW'A  NWV4  Section  23;  Section  38  except 
W'/i  NW'A.  NEV.  NW'A. 

T.18N,  R08E.  Willamette  Meridian:  SWV. 
Section  20;  SW'A  SW'A  Section  28:  Section 
29  except  NE'A;  SVi  SEV.  Section  30; 
Sections  31-33;  Section  34  except  NEV4 
NE'A;  SW'A  NW'A.  W'/i  SW'A.  SEV.  SWV. 
Section  35. 
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Map  and  description  of  WA-ll-c 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map;  Tacoma 
and  Centralia,  Washington;  1995. 

Proposed  Qitical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.13N..  R.03E.  Willamette  Meridian: 
Section  2;  Section  4;  Section  8;  Section  10; 
Section  12;  Section  14;  Section  16;  NVi 
Section  22:  Section  24. 

T.13N..  R.04E.  Willamette  Meridian: 
Sections  4-8;  Section  16;  Section  18  except 
SWV.  SW'/.;  NV..  NEV4  SW  '/..  N'/i  SE'/., 
SE}/*  SEV4  Section  20;  U^/t  SEV*.  SEV«  SE^/i. 
NEVi  Section  28. 

T.14N.,  R.03E.  Willamette  Meridian: 
Section  22;  Section  24;  Section  26;  Section 
28;  Section  30;  Section  32;  Section  34; 
Section  36. 

T.14N.,  R.04E.  Willamette  Meridian: 
Section  2-5;  SEVt  Section  6;  Sections  8-10; 
W>/i  Section  11;  SEV«  SEV4  Section  12; 
Section  13  except  NE'A  SEV*.  E>/i  J^'A; 
Sections  14-23;  Section  24  except  NWV«; 
Section  25  except  SWV4:  N'/i  N'/i  Section  26; 
Sections  27-32;  EV2  SWV4,  E'/i  Section  36. 

T.15N.,  R.04E.  Willamette  Meridian:  S>/i 
Section  21;  S'A  Section  22;  NW'A  NWV4,  SVi 
NWV4.  SWV4  Section  26;  Sections  27-28;  E*h 
E^/z  Section  29;  EV<i  Section  32;  Sections  33- 
34;  W»/i  Section  35. 


Wildlife  Service  1:100;000  map;  Mt. 
Rainier,  Washington;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.13N.,  R.07E.  Willamette  Meridian: 
Section  10;  Section  12;  Section  14;  Section 
22. 

T.13N.,  R.08E.  Willamette  Meridian: 
Sections  1-8;  Section  9  except  SEV4  SEVi; 
NVi  NVi.  SWV4  NEV4  Section  10;  SBVi,  NVi 
NWVt  Section  11;  Section  12  except  SV^  SV^; 
Section  16  except  EVt  EVt;  Section  17; 
Section  18  except  S>/<>  SVi;  Section  20  except 
SWV4,  W»/i  NWV«.  SV.  SEV4;  NWV4.  NVi 
SWV4  Section  21. 

T.13N..  R.09E.  Willamette  Meridian:  NWVi 
NWV4  Section  3;  Section  4  except  S^/i  SEVi; 
Sections  5-6;  NVi,  N'/i  S»A  Section  7;  NVi, 
N>/i  SWV4.  NEV4  SEV4  Section  8;  W»A  NWV4 
Section  9. 

T.14N.,  R.07E.  Willamette  Meridian:  SWV4 
NWV4,  S»/i  Section  1;  Section  2  except  NVi 
N»/i;  Section  3  except  NEV4  NEV4,  SEV4.  E'/i 
SWV4,  SWV4  SWV4;  Section  4;  E'/i  SEV4 
Section  7;  S>/i,  S'/i  N</i  Section  8;  Sections 
9-17;  NV.  NEV4,  SEV4  NEV4  Section  18; 
Section  20  except  SWV4,  SVi  SE^/t;  N>/i, 
SEV4,  NVi  SWV4  Section  21;  Sections  22-24; 
Section  25  except  SVi  SWV4,  SWV4  SEV4; 
Section  26  except  SVi  SVi;  NEV4,  NVi  NWVi 
Section  27;  NEV.  NEV4  Section  28. 

T.14N.,  R.08E.  Willamette  Meridian:  S>/i 
SEV4  Section  2;  SWV4.  W'A  SE'A  Section  3; 
Section  4;  Section  5  except  NWV4  NWV4; 
SWV4  NWV4.  SVi  Section  6;  Sections  7-36. 

T.14N.,  R.ogE.  Willamette  Meridian: 
Section  7  except  NVi  NWVi;  WVi  W»/i 
Section  8;  SWV..  W»/i  NWA,  SEV.  NWV4, 
SWV4  SEVi  Section  17;  Sections  18-19; 
Section  20  except  NEV4  ?>rt:V4;  W'/i  SWV4 
Section  21;  W»/i,  W>/2  SEV4,  SWV4  NEV4 
Section  28;  Section  29-32;  Section  33  except 
W»/i  NE»/4;  SWV4  SWV4  Section  34. 

T.15N.,  R.07E.  Willamette  Meridian:  W»/i, 
WVi  SE}/4,  NWVt  NEV4  Section  5;  E»/i  NEV., 
NEV.  SEV.  Section  6;  V/^/z.  WVi  NEV.,  SWV4 
SEV.  Section  8;  SWV4  SWV4  Section  16;  NEV4 
NWV.,  NWV4  NEV.  Section  17;  SEV4,  NEV4 
SWV4,  SEV4  NWV4,  S'/i  NEV4,  NEV4  NEV4 
Section  20;  W'/i  W'/i,  SEV4  SWV4  Section  21. 

T.16N.,  R.07E.  Willamette  Meridian: 
Section  32. 


Map  and  description  of  WA-ll-d 
taken  from  United  States  Fish  and 


Map  and  description  of  OR-Ol-a 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100,000  map;  Astoria, 
Nehalem  River,  Oregon;  1995. 

Proposed  Qritical  Habitat  includes 
only  Federal  lauds  designated  as  Late 
Successicmal  Reserves  described  within 
the  following  areas: 

T.05N.,  R.07W.  Willamette  Meridian:  SEV. 
SEV.  Section  3. 

Proposed  Critical  Habitat  includes 
only  State  lands  described  within  the 
following  areas: 

T.08N.,  R.06W.  Willamette  Meridian:  WVi 
SWV.,  SWV.  NWV.  Section  17;  Section  18 
except  NEV4  NEV.;  Section  19;  W'/i  W»/i 
Section  20;  W^A  Section  28;  EVa  Section  29; 
NWV.,  NVi  SWV.,  SWV4  SWV4  Section  30; 
WVi  WVi,  SEV.  SWV.  Section  31;  EVi 
Section  32;  W'/i  Section  33. 

T.08N.,  R.07W.  Willamette  Meridian: 
Section  13;  EVi  Section  14;  Section  23  except 
NWV.;  Section  24-26;  Section  36. 

T.07N.,  R.06W.  Willamette  Meridian:  NVi 
SWV4,  SEV.  SWV4  Section  2;  W»/.  WVi,  SEV4 
SWVi  Section  3;  Section  4;  Sections  9-11; 
Sections  13-14;  Section  16;  Sections  25-36. 

T.07N.,  R.07W.  Willamette  Meridian: 
Sections  30-31;  W'/i  Section  32. 

T.07N.,  R.08W.  Willamette  Meridian: 
Section  22  except  N*/2  N'/z;  Section  23  except 
N»/i  NWV.;  Section  24  except  NEV4;  Section 
25;  Section  26  except  SVi  SWV4;  N'/i,  NVi 
SWV4.  SEV.  SWV4  Section  27;  NEV.  Section 
28;  SEV.  NEV.,  NEV.  SEV.  Section  34;  S»/i 
Section  35;  Section  36. 

T.06N.,  R.05W.  Willamette  Meridian:  WVi 
SWV4.  SWV4  NWV4,  Section  18;  WV2  W»/i 
Section  19;  NWV.  NWV4  Section  30. 

T.06N.,  R.06W.  Willamette  Meridian: 
Section  1  except  NVi  NEV*;  Sections  2-6; 
N'/i  NEV4  Section  7;  Section  8  except  W'/i 
SWV4;  Sections  9-10;  Section  11  except  S>/i 
NEV.,  N^/2  SEV4,  SEV4  NWV4;  N»/i  NWV4, 
NWV.  NEV4.  SWV.  SWV4  SecUon  12;  Section 
13  except  SVi  SWV4,  NWV4  SWV4,  NEV4 
NEV.;  Section  14  except  S'/i  SEV4;  Section 
15;  Section  16  except  SWV4  SEV4.  SEV4 
SWV.;  Section  17  except  SWV4  SWV4;  S>/i 
SE'A,  NEV4  SEV4  Section  19;  E^/i  NEV4 
Section  21;  NEV4,  N'/i  NWV4  Section  22; 
NWV.  Section  23;  NEV4,  E»/i  SEV4  Section  24; 
NEV.  NEV4  Section  25;  W'/i  Section  28; 
SWV4,  W*/i  NWV4,  E'/i  NEV4.  SWV4  SEV* 
Section  29;  Sections  30-32;  SV>  NVi,  WVi 
SWV.,  NEV4  SWV4  Section  33. 

T.Q6N.,  R.07W.  Willamette  Meridian: 
Sections  1-3;  E'/i  NEV4  Section  4;  NWV4 
NWV4  Section  5;  N»/i  NEV4  Section  6;  E'/i 
SE»/4  Section  9;  Sections  10-15;  NE'A  NE'/.. 
S'/i  SW'/4  Section  16;  S^/i  S'/i  Section  17; 
SW'/4,  S'/i  NW'/4  Section  18;  Section  19 
except  N'/i  SE'/..  S'/i  NE'A,  NW'A  NW'A, 
NEV.  NE'A;  Sections  20-23;  WVi  W'/i 
Section  24;  W'/i  W'/i.  NE'A  SWV.,  SE'A 
NWV4,  SE'A  SE'A  Section  25;  Sections  26- 
30;  Section  31  except  SW'A,  S'/^  SE'A,  SWV4 
NW'A;  N'/i  Section  32;  Section  33;  Section 
34  except  SE'A  SE'A;  Section  35  except  NEV* 
SW'A;  Section  36  except  S'A  NWV4.  NEV. 
NW'A.  NW'A  SW'A. 

T.06N.,  R.08W.  Willamette  Meridian:  SVi 
NBV4,  NE'A  SEV.  Section  13;  SEV4,  E'/i  SW'A 
Section  24;  EVi  Section  25;  SW'A,  SW'A 
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SE'A  Section  27;  Section  28  except  E'/i  NE'A; 
Section  29  except  NW'A;  E'/i  Section  32; 
Sections  33-34;  SW'A  NWV.,  NW'A  SWV4 
Section  35;  NEV4  NEV.  Section  36. 

T.05N.,  R.06W.  Willamette  Meridian:  W'/i 
NWV*  Section  4;  NE'A  Section  5;  WVi.  NWV. 
NEV4  Section  6. 

T.05N..  R.07W.  Willamette  Meridian: 
Section  1  except  W'/i  NW'A,  SVz  SE'A;  N'/i 
NW'A  Section  3. 


Map  and  description  of  OR-Ol-b 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100,000  map; 
Nehalem  River,  Oregon;  1995. 

Proposed  Critical  Habitat  includes 
only  State  lands  described  within  the 
following  areas: 

T.03N.,  R.08W.  Willamette  Meridian: 
Sections  6-7;  Sections  16-17;  Section  18  S  of 
Foss  River,  Sections  19-21;  Sections  27-28. 

T.03N.,  R.09W.  Willamette  Meridian: 
Section  1  except  W'/«i  NW'A,  NWV4  SWV.; 
S'/i  SE'A  Section  2;  NW'A,  W'/i  SW'A 
Section  3;  Section  4  except  W'/i  NWV.. 
NWV4  SW'A;  Section  5  except  W'/i  NW'A; 
Section  8  except  SWV4  NWV«,  NW'A  SWV.; 
Section  9;  Section  10  except  N'/2  NE'A,  NE'A 
NW'A;  Section  11  except  NW'A  NW'A; 
Sections  12-16;  Section  21  except  W'/i 
NWy«,  SE'A  NWV.;  Section  23  lying  N  of 
Foss  River;  W',^.  NW'A  Section  24  lying  N 
of  Foss  River,  Section  28. 

T.03N..  R.10W.  Willamette  Meridian:  W'/«i 
Section  1;  Section  2  except  NWV4;  SW'A,  S'/i 
SE'A  Section  5;  Section  6  except  NW'A 
NWV«,  NE'A  NE'A;  Section  7;  N'/i  NE'A, 
SE'A  NE'A,  NWV.  NW'A  Section  8;  W'/^ 
NE'A  Section  11;  Section  12  except  E'/i  E'/i, 
W'/i  SW'A;  NW'A  NE'A  Section  13;  S'/i.  EVi 
NEV.  Section  17;  Section  18  except  N'/i 
NEV.,  SE'A  NEV.. 

T.03N.,  R.11W.  Willamette  Meridian:  SE'A 
Section  1;  Section  12. 

T.04N.,  R.  08W.  Willamette  Meridian:  S'A, 
S'/i  NW'A,  SWV.  NE'A  Section  8;  SE'A 
Section  10;  S'/i  SVi,  W»/«  NW'A,  SE'A  NWV., 
SWV.  NE'A  Section  14;  Section  IS  except 
NWV*;  Section  17  except  NWV.  SW'A; 
Sections  19-20;  Section  21  except  NVi 
NWV.;  Section  22  except  S'/i  NE'A,  NWV. 
NE'A;  E'/i  NW'A,  NW'A  NW'A,  W'A  NE'A 
Section  23;  Section  27-29;  S'/i  SE'A,  SE'A 
SW'A  Section  30;  SE'A,  NE'A,  NEV.  NW'A, 
E'/i  SW'A,  SW'A  SW'A  Section  31;  Sections 


32-33;  Section  34  except  SEV.  NE'A,  NEV4 
SE'A. 

T.04N.,  R.09W.  Willamette  Meridian: 
Section  10  except  NWV.;  SW'A  Section  11; 
Sections  13-14;  EVi,  SEV.  SW'A  Section  15; 
N'/i  NE'A,  SE'A  NEV.  Section  22;  Section  23 
except  SE'A  SEV.;  N'/i,  W'/i  SW'A,  NWV. 
SE'A  Section  24;  SW'A  SW'A  Section  28; 
SE'A  SE'A  Section  29;  Section  32  except  W'/i 
WVi,  NE'A  NWV«;  WVi  WVi,  S'/i  SE'A,  SE'A 
SW'A  Section  33;  Section  34  except  NVi, 
NEV.  SWVi;  SW'A  SWV.  Section  35. 

T.04N.,  R.10W.  Willamette  Meridian:  SVi 
SWV.,  NWV.  SW'A.  SW'A  SE'A  Section  30; 
Section  31  except  NEV.,  E'/i  SEV.. 
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Map  and  description  of  OR-Ol-c 
taken  bom  United  States  Fish  and 
Wildlife  Service  1:100,000  map; 
Nehalem  River  and  Yamhill  River. 
Oregon;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.OIN.,  R.09W.  Willamette  Meridian:  W'/i 
SW'A  Section  25;  E'/i  SE'/4,  SW'A  SEV. 
Section  26;  EVi  SE'A.  W'/i  SWV.,  SE'A 
SWV4,  SE'A  NE'A.  SW'A  NW'A  Section  34; 
Section  35  except  SW'A,  NW'A  NW'A;  N'/i 
NW'A  Section  36. 

T.OlS.,  R.08W.  Willamette  Meridian: 
Section  7  except  SE'A,  E'/i  NE'A,  NW'A 
NWV.;  SVi  S'/i  Section  17;  Section  18  except 
N'/i,  NW'A  SE'A;  N'/i  N'/2,  SW'A  NE'A,  SE'A 
NWV.,  SE'A  SEV4  Section  19;  N'/i  N'/i,  NE'A 
SW'A,  SW'A  SW'A  Section  20;  Section  21 
except  N'/i  NE'A.  S'/i  SW'A;  S'/i  SW'A, 
NW'A  SW'A,  SW'A  NW'A  Section  22;  SW'A. 
S'/i  NWV4  Section  27;  SVi  NW'A,  S'/i  SE'A, 
N'/i  SW'A,  SEV.  SW'A  Section  28;  S'/2  NE'A, 
N'/i  SE'A,  S'A  SW'A,  NE'A  SW'A  Section  29; 
NE'A.  N',^  NW'A,  SW'A  NW'A,  SE'A  SE'A 
Section  30;  N'/i  NE'A  Section  31. 

T.OlS.,  R09W.  Willamette  Meridian: 
Section  1  except  E'/i  E'/i;  E'/i  E'/i,  NWVi 
NEV.  Section  2;  SVi  SW'A  Section  3;  Section 
4  except  SW'A  SW'A;  NE'A.  NE'A  SE'A, 
NEV.  NW'A  Section  5;  S'/i  NE'A,  NWV4 
NE'A,  NE'A  NWV.  Section  9;  S'/i  Section  10; 
S'/i,  S'/i  NWV.  Section  11;  NW'A.  N'/i  SW'A, 
NW'A  NE'A,  NE'A  SE'A  Section  12;  SE'A 
NW'A,  NE'A  SW'A,  NW'A  SE'A  Section  13; 
N',^  N'/i.  SW'A  NE'A,  SE'A  NWV.,  NE'A 
SWV4  Section  14;  NVi  NW'A  Section  15. 


T.OlS.,  RllW.  Willamette  Meridian:  SE'A 
SE'A  Section  13. 

Proposed  Critical  Habitat  includes 
only  State  lands  described  within  the 
following  areas: 

T.02N..  R.09W.  Willamette  Meridian: 
Section  3;  E^/z.  E'/i  NW'A  Section  7;  SVi 
Section  16;  Section  18  except  WVi  NW'A; 
Sections  19-22;  Sections  29-32. 

T.02N..  R.10W.  Willamette  Meridian:  E'/i 
SEV.  Section  13;  E'/i  E'/i,  NW'A  SE'A 
Section  24;  SVi  SEV.,  SEV.  SWV.  Section  25; 
SE'A  NE'A,  SE'A  SE'A  Section  35;  Section  36 
except  SE'A  NW'A. 

T.OIN..  R.09W.  Willamette  Meridian: 
Section  9;  Section  lb  except  S'/j  SW'A; 
SW'A,  SW'A  SE'A  Section  19;  Section  20 
except  N'/i  NVi,  SE'A  NE'A,  SW'A  NW'A, 
NWV.  SWV.;  N'/i  NEV4,  S'/i  SW'A,  NWV. 
SW'A  Section  21;  Section  26  except  S'/i 
SEV.,  NE'A  SE'A;  Section  27;  W'/i  Section 
28;  Section  29  except  SE'A  NW'A.  SW'A 
NEV.;  Section  30;  NE'A,  N'/i  NW'A.  SW'A 
NW'A.  NE'A  SE'A  Section  31;  NVi.  NEV. 
SE'A  Section  32;  SVi  S'/i,  N'/i  NW'A,  SWV4 
NWV4.  NW'A  SW'A  Section  33;  Section  34 
except  E'/i  SE'A.  SE'A  NE'A,  S'/i  SWV., 
SW'A  NW'A;  NW'A  NW'A  Section  35; 
Section  36  except  N'/i  NWV.. 

T.OIN..  R.10W.  Willamette  Meridian: 
NWV,  NE'A.  NEVi  NW'A  Section  1;  SW'A 
Section  2;  WVi,  S'/i  SE'A  Section  11;  NWVi, 
SE'A,  SVi  NEV..  S'/i  SW'A  Section  13;  SVz 
SE'A  Section  14;  S'/i  SE'A  Section  22; 
Section  23  except  NWV.;  Sections  24-26; 
E'/i,  SEV.  NW'A,  NE'A  SW'A  Section  27; 
Section  34  except  S',^  S'/i;  Section  35  except 
SW'A,  S'/i  NW'A,  SWV.  SE'A;  NE'A,  W'/i 
NWV.  Section  36. 

T.OlS..  R08W.  Willamette  Meridian:  N'/i 
Section  6;  SE'A  Section  7;  SW'A  Section  16; 
N'/i  S'/i.  SE'A  NWV.  Section  17;  N'/i  NVi. 
SE'A  NW'A,  SW'A  NE'A,  NW'A  SE'A  Section 
18;  Section  19  except  N'/i  NV2,  SE'A  SE'A. 
SW'A  NE'A  SE'A  NW'A;  Section  20  except 
S'/i  S'/j.  N'/i  N'/i,  NEV.  SW'A;  S'/i  SW'A, 
Section  21;  N'/i  N'/i.  SWV4  NE'A  Section  28. 

Proposed  Critical  Habitat  includes 
only  Coimty  lands  described  within  the 
following  areas: 

T.OIN.,  R.09W.  Willamette  Meridian:  S'/i 
SWV.  Section  16;  NW'A,  SVi  NE'A,  N'/i 
SE'A,  SW'A  SE'A,  NE'A  SW'A  Section  21; 
E'/^  Section  28;  N'/i  NE'A,  SEV.  NE'A,  SE'A 
NWV.  Section  33. 

T.OlS.,  R.09W.  Willamette  Meridian:  E'/i 
SE'A  Section  8;  W'/i  SW'A  Section  9;  WVi 
NW'A  Section  16. 

T.OlS.,  R.09W.  Willamette  Meridian:  E'/i 
E'/i  Section  1;  Section  3  except  S'/i  SW'A; 
S'/^  SE'A.  NE'A  SE'A,  SE'A  SW'A  Section  7; 
W'/i  SE'A  Section  9;  Section  13  except  N'/i 
NW'A,  SE'A  NW'A.  NE'A  SW'A  NW'A  SEV.; 
S'/i  SE'A,  SE'A  SWV4  Section  14;  N'/i  NE'A, 
E'/i  NW'A  Section  16;  N'/i,  N'/i  SE'A  Section 
17;  NEV..  E'/i  NW'A  Section  18;  NW'A,  W'A 
NEV.  Section  23;  NVi  NW'A.  SW'A  SW'A, 
SE'A  SE'A  Section  24;  Section  25;  Section  36 
except  S'/i  S'/i,  SW'A  NW'A,  NW'A  SW'A. 

T.OlS.,  RllW.  Willamette  Meridian:  NVi 
SVi,  NE'A  Section  13. 
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Map  and  description  of  OR-Ol-d 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100,000  map; 
Nehalem  River,  Oregon;  1995. 

Proposed  Critical  Habitat  includes 
only  State  lands  described  within  the 
following  areas: 

T.04N.,  R.06W.  Willamette  Meridian:  W^/z 
hWV«.  NBV4  NWV4.  NWV4  NEV«,  NWV* 
SWV4  SecUon  4;  NE^/..  E'/i  SE'A,  NWV4 
SEV4,  NEVt  NWV4  Section  5;  SW'/i  SW'/. 
Section  19;  NfW'A,  N'/i  SW'A,  SW'A  SW'A, 
N»/»  SEV4,  SEV4  SEV4.  SWV4  NEV4  Section  30; 
WV.  NWV.  Section  31. 

T.04N.,  R07W.  Willamette  Meridian:  S^/z 
NWV4,  NMi  SWV4,  SWV4  SWV4  Section  1; 
Section  2;  E'/i,  E'/i  NWV*,  NWV4  NW'A, 
NEV4  SWV4  Section  3:  SE'A,  S'/i  NEV4,  S'/^ 
SWV4,  NWV4  SWV4  Section  9;  E%.  S'A 
SWV4.  NEV4  NWV4  Section  10;  Section  11 
except  E'/i  NEV4;  W'>^  Section  13;  Sections 
14-16;  Sections  21-23;  Section  24  except 

NEV4  NEV4;  NEV4.  E'/2  NWV4,  NWV4  NWV4. 

NEV4  SEV4  Section  25. 

T.05N..  R06W.  Willamette  Meridian: 
Sections  1-3;  SEV4.  SV2  NEV4,  S^/t  SW'/i 
Section  7;  Sections  S-18;  Section  19  except 
SEV4  NEV4.  NEV4  SEV4;  Section  20  except 
S»/i  NWV4;  Section  21  except  NEV.  SW'A, 
NWV4  SEV4:  Section  22;  Section  23  except 
SEV4  SEV4;  Section  24  except  S»/i  SWV4; 
NEV4  NEV4  Section  25;  Sections  27-34. 

T.05N.,  R.07W.  Willamette  Meridian:  SE'A, 
SE}/4  NEV4,  SEV4  SWV4  Section  13;  Section 
22  except  S>/^  S'/i;  N»/2  SWV4  Section  23; 
S^/i.  E'/i  NWV4  Section  24;  Sections  25-26; 
SEV4.  S'/i  NEV4,  E'/<j  SWV4,  SEV4  NWV4 
Section  27;  SEV4  Section  33;  Section  34 
except  V/^/2  NWV4.  NEV4  SWV4;  Sections  35- 
36. 

T.05N.,  R.08W.  Willamette  Meridian:  SVi 
NWV4  Section  25;  SE'A  NE'A  Section  26. 

T.06N..  R.05W.  Willamette  Meridian: 
SWV4  NWV4  Section  31. 

T.06N..  R.06W.  Willamette  Meridian:  W»/^ 
SWV4  Section  25;  Section  26  except  SE'A 
NEV4,  NEV4  SE  V4;  Section  35;  S^h.  SEV4 
NEV4.  SVi  NW'A.  NWV4  NWV4  Section  36. 
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Map  and  description  of  OR-02-a 
taken  from  United  States  Fish  and 
WildUfe  Service  1:100,000  map; 
Yamhill  River,  Oregon;  1995. 

Proposed  Critical  Habitat  includes 
only  State  lands  described  within  the 
following  areas: 

T.02S.,  R09W.  Willamette  Meridian: 
Section  22  except  SWV4,  WVi  NW'A; 
Sections  23-25;  Section  26  except  S^/z  SW, 
E'/i  NEV4,  SWV4  NE'A  Section  27. 

T.02S.,  R.08W.  Willamette  Meridian:  SWV4 
Section  19;  SW'A  Section  29;  Section  30 
except  NVi  NE'A.  SE'A  NEV4;  NE'A  NEV4 
Section  31. 
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Map  and  description  of  OR-02-b 
taken  from  United  States  Fish  and 
Wildhfe  Service  1:100,000  map; 
Yamhill  River,  Oregon;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.03S.,  R.09W.  Willamette  Meridian: 
SWV4,  SEV4  NWV4  Section  3;  Section  4 
except  N>/i  NE'A,  W»/i  NW'A.  SEV4  NW'A; 
SEV4  SE'A  Section  8;  Section  9  except  SWV4 
NWV4;  W'/i  WVz,  NfWV4  NE'A,  NE'A  NW'A 
Section  10;  W'/<j  NW'A  Section  15;  N'/j  N'/i, 
NWV4  SE'A,  SEV4  NWV4.  SWV4  NE'A  Section 
16;  SE'A  NE'A  Section  17;  Section  19  except 
E'/i,  NW'A  NWV4,  S'/i  SWV4;  SE'A  SEV4 
Section  31. 

T.03S.,  R.10W.  Willamette  Meridian:  S'/^ 
^lA,  NW'A  SE'A.  SE'A  SW'A  Section  22; 


Section  23  except  N'/4  NW'A;  S'A.  SE'A  NE'A 
Section  24;  N'/j  NWV4.  NW'A  SW'A,  NWVi 
NE'A  Section  25;  Section  26  except  E'/!2  SE'A; 
Section  27  except  N'/«i  SE'A,  SW'A  NE'A, 
NEV.  SW'A,  SE'A  NW'A;  Section  28  except 
W'/i  W'/i.  NE'A  NWV4;  SEV4,  S'/j  N'/i,  EVi 
SW'A  Section  32;  Section  33  except  NW'A 
NW'A;  N'/i  N'/«j.  SW'A  NW'A  Section  34;  N'A 
NWV4,  NW'A  SE'A,  SEV4  NW'A,  NE'A  SW'A 
Section  35. 

T.04S.,  R.09W.  Willamette  Meridian:  SW'A 
SW'A  Section  4;  S'/i  S'/i,  NW'A  SE'A,  N'/i 
SWV4  Section  5;  Section  6  except  WV4  W'/i. 
NE'A  NE'A;  Section  7  except  W'/i  NW'A; 
Section  8;  Section  9  except  NE'A  NE'A; 
SW'A,  SW'A  NW'A  Section  10;  NW'A 
Section  15;  Section  16  except  SW'A.  S'/i 
NWV4,  SWV4  SE'A;  N'/4  NV^,  SW'A  NE'A 
Section  17;  NVt  N'/i,  S'/i  NW'A  Section  18. 

T.04S.,  R.10W.  Willamette  Meridian:  W'/4 
SW'A,  NE'A  SW'A  Section  3;  Section  4 
except  S'-^  SWV4,  SW'A  NW'A;  Section  5 
except  SE'A,  SE'A  NE'A;  SE'A,  S'/j  NE'A, 
NE'A  NE'A,  SE'A  SW'A  Section  6;  N'A  NE'A, 
NE'A  NW'A  Section  7;  N'/2  NE'A  Section  9. 

T.a5S.,  R.09W.  Willamette  Meridian:  SW'A 
SW'A  Section  5;  S'/z  SE'A,  NW'A  SE'A 
Section  6;  Section  7;  WV2  W'/^,  SE'A  NW'A, 
NE'A  SW'A,  SW'A  SE'A  Section  8;  NW'A, 
NWV4  NE'A,  NW'A  SW'A  Section  17;  Section 
18;  Section  19  except  S'/2,  SE'A  NE'A;  NW'A 
NW'A  Section  20. 

T.05S.,  R.10W.  Willamette  Meridian:  S»/4. 
S'/i  NEV4,  SEV4  NW'A  Section  1;  Section  2 
except  NE'A;  NE'A,  S^/i  NW'A,  S'/j  SE'A, 
SE'A  SW'A  Section  3;  E'/2  SE'A,  SE'A  NE'A. 
SE'A  SW'A  Section  4;  Section  10  except  W'/2 
W'/i,  E'/i  SW'A.  SE'A  NE'A,  NE'A  SE'A;  W'/i 
NW'A,  E'/i  SE'A,  NE'A  SW'A  Section  11; 
Section  12  except  NW'A;  NE'A  NE'A,  SEV4 
SE'A  Section  13;  NE'A  NE'A  Section  14;  N'/^ 
NE'A  Section  15;  SW'A,  SW'A  NW'A  Section 
17;  Section  20  except  W'/2  W'/i;  SE'A  NW'A, 
SW'A  NE'A,  NW'A  SE'A  Section  23;  NE'A 
NE'A  Section  24;  N'/2  NW'A,  NW'A  NE'A 
Section  26;  Section  32  except  N'/2,  NW'A 
SW'A;  S'/2  S'/2,  NE'A  SE'A,  NW'A  SW'A 
Section  33;  SW'A,  E'/2  NW'A,  SW'A  NE'A. 
NW'A  SE'A  Section  34. 

T.06S..  R.10W.  Willamette  Meridian: 
Section  2;  W'/2  W'A,  SE'A  SE'A  Section  3; 
Section  4  except  SW'A  SW'A;  NE'A,  N'/2 
SE'A,  E'/i  NW'A  Section  5;  W'/z  SE'A.  SW'A, 
SW'A  NW'A.  SW'A  NE'A,  SE'A  SE'A  Section 
6;  Section  7  except  SE'A  SE'A,  E'/2  NE'A; 
Section  8  except  N'/2  NE'A;  Section  9  except 
SVi  SE'A,  SE'A  SW'A,  NW'A  NW'A,  Section 
10;  Section  11  except  NE'A,  SE'A  SE'A.  SW'A 
Section  12;  S'/i,  SW'A  NW'A,  NW'A  NE'A 
Section  14;  Section  15  except  NW'A;  Section 
16  except  N'/z  NE'A;  Section  17;  Section  18 
except  W'/i  NE'A,  SE'A  NW'A;  Section  19 
except  E'/i  SWV.,  E'/i  E'/i,  SW'A  SE'A;  W'/i 
NE'A,  E'/i  NW'A  Section  20;  Sections  21-22; 
Section  23  except  E'/i  E'/i;  W'/i  NW'A,  SE'A 
NW'A,  S',^  SW'A  Section  26;  W'/z  W'/i, 
NE'A.  NE'A  NW'A,  SE'A  SE'A  Section  27; 
Section  28  except  SW'A  NW'A. 

T.06S.,  R.11W.  Willamette  Meridian: 
Section  1-2;  Section  11  except  NW'A  SW'A; 
Section  12;  Section  13  except  SW'A  NE'A, 
SE'A  NW'A;  NE'A,  N'/i  SE'A  Section  14; 
NEV4  Section  24. 

Proposed  Critical  Habitat  includes 
only  State  lands  described  within  the 
following  areas: 


T.05S.,  R.10W.  Willamette  Meridian:  SBV4 
NEV4,  NE'A  SE'A  Section  10;  W'/i  SW'A 
Section  11;  NWVi  NW'A  Section  14. 
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Map  and  description  of  OR-02-c 
taken  from  United  States  Fish  and 
Wildhfe  Service  1:100,000  map; 
Yamhill  River  and  CorvaUis,  (Diegon; 
1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.06S.,  R.09W.  Willamette  Meridian:  SE'A 
Section  33. 

T.06S.,  RlOW.  Willamette  Meridian:  SE'A, 
E'/i  SW'A  Section  32. 

T.07S.,  R09W.  Willamette  Meridian: 
SW'A.  W'/i  NW'A.  SE'A  NW'A,  SW'A  SE'A 
Section  3;  SE'A,  E'/i  NE'A,  SW'A  NE'A,  NE'A 
SW'A  Section  4;  SW'A  SW'A  Section  5;  W'/i 
SW'/4.  SWV4  NW'A  Section  7;  Section  8 
except  S'/i  SWV4  SW'A  SEVt;  Section  9 
except  N'/i  NE'A,  NE'A  NW'A,  SE'A  NE'A, 
SWV4  SE'A,  SE'A  SW'A;  SW'A  SWV4  Section 
10;  Section  16  except  E'/i  E'/i,  NE'A  NW'A; 
SVi,  E'/2  NE'A,  SW'A  NW'A  Section  17; 
Section  18  except  W'/i  W'/*2,  NE'A  NE'A;  S'/i 
SWV4.  NE'A  SW'A,  SE'A  NW'A,  NE'A  NE'A 
Section  19;  NEVt,  NW'A  SE'A  Section  20; 
W'/i  NW'A.  NEV.  NW'A.  S'/i  SW'A  Section 
21;  EVi  SE'A  Section  23;  N'/i  NW'A.  SW'A 
NWV.  Section  28;  SE'A  NE'A  Section  29;  N'A 
NW'A,  SW'A  NW'A,  SW'A  SE'A  Section  30; 
Section  31  except  N'/i  NW'A,  E'/i  SE'A, 
NWV.  SE'A.  SE'A  NE'A. 

T.07S.,  RlOW.  Willamette  Meridian: 
Section  3  except  N'/i,  SE'A  SE'A;  Section  4; 
Section  5  except  W'/i  SWV.;  Section  7  except 
W'/i  W'/i;  Sections  8-9;  Section  10  except 
E'/i  NE'A,  SWV.  NE'A;  N'/<i  S'/i,  E'/i  NE'A, 
SWVi  SW'A  Section  11;  Section  12  except 
NW'A  NW'A,  SW'A  SW'A,  SW'A  NE'A, 
NW'A  SE'A,  SE'A  NW'A,  NE'A  SW'A; 
Section  13  except  NW'A  NW'A;  Section  14 
except  N'/i  NW'A.  SW'A  SWV.,  SE'A  NE'A; 
Section  15  except  SVi  S'/i;  Section  16  except 
SE'A  SE'A;  Section  17  except  W'/i  SW'A; 
NE'A,  E'/4  NW'A  Section  18;  SVi  SE'A,  SE'A 
SW'A  Section  20;  NEV.,  SW'A  Section  21; 
Sections  22-23;  Section  24  except  N'/i  SE'A, 
S'/i  NE'A,  NE'A  SW'A;  Section  25  except 
NW'A;  Section  26  except  NW'A;  Sections  27- 
28;  Section  29  except  WVi  NW'A;  SE'A  SE'A 
Section  30;  Section  31  except  N'/i  NW'A, 


NWV.  NE'A;  Sections  32-35:  WVi  W'/i,  E'/i 
E'/i  Section  36. 

T.08S.,  R09W.  Willamette  Meridian:  SEV. 
NWV.  Section  5;  NWV.  NW'A,  SW'A  SWV. 
Section  7;  SVi  SWV.  Section  18;  NWV., 
NWV4  SW'A  Section  19. 

T.08S.,  RlOW.  Willamette  Meridian: 
Sections  1-5;  Section  6  except  W'/i  SWV.; 
Section  7  except  NE'A  SE'A,  SW'A  SW'A; 
Sections  8-14;  Section  15  except  SE'A  SEV.; 
E'/i  EVi,  NW'A  NE'A,  SW'A  SE'A  Section  16; 
Sections  23  except  SW'A  NW'A,  NW'A 
SW'A;  Section  24;  NE'A  NW'A,  NWV.  NEV. 
Section  25;  Section  26  except  SEV.,  EV^ 
NEV.;  Section  27  except  W'/4,  W'/i  SE'A; 
WVi  NE'A  Section  28. 
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Map  and  description  of  OR-02-d 
taken  from  United  States  Fish  and 
WildUfe  Service  1:100,000  map; 
CorvalUs,  Oregon;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.07S.,  R06W.  Willamette  Meridian: 
SW'A,  W'/i  Section  4;  Section  5  except  N'/i 
NEV4,  NW'A  NWV4;  Section  6  except  NEV., 
N'/i  NWV4,  NW'A  SE'A;  Section  7;  S'/i 
Section  9;  Section  17  except  NWV.,  W'/i 
NEV..  NW'A  SWV.. 

T.07S..  R07W.  Willamette  Meridian: 
Section  1  except  NW'A;  Sections  2-3; 
Section  4  except  NW'A,  NW'A  NE'A;  Section 
5  except  E'/i  NE'A;  NE'A  NE'A  Section  6; 
Section  7;  N'/i  Section  8;  Section  9;  Section 
11  except  SE'A  SW'A.  SWV.  SEV.;  E'/i  NE'A. 
NE'A  SE'A  Section  12;  Section  13  except 
NEV.  NE'A,  NEV.  SE'A;  Section  15;  Section 
17;  N'/i  Section  18;  Section  19;  Section  21; 
Section  23;  N'/i  Section  25;  N'/i  Section  26; 
Section  27;  E'/i  SW'A  Section  28;  Section  29; 
Section  31;  S'/i  SW'A  Section  32;  Section  33; 
NW'A  Section  34. 

T.07S.,  R08W.  Willamette  Meridian: 
Section  1;  SE'A  Section  12:  Section  13;  S'/i, 
S'/i  N'/i  Section  14;  Section  15  except  W'/i 
W'/i;  Section  17;  Section  18  except  WVi  WVi; 
Section  19  except  W'/i  W'/i;  W'/i  Section  20; 
N'/i  NE'A  Section  22;  Section  23;  Section  25; 
Section  27  except  NE'A  NEV.;  Section  28 
except  E'/i  SW'A.  NW'A  SW'A;  Section  29 
except  S'/i  SE'A;  Section  30  except  W'/i  W'/i: 
Section  31  except  W'/i  W'/i;  Section  32 
except  NE'A,  NVi  SEV4;  Section  33  except 
SE'A  SEV.;  Section  35  except  NVi  NVi. 


T.08S.,  R07W.  Willamette  Meridian:  SVi 
NEV.  Section  3;  NVi  NVi,  N'/i  SW'A,  SEV. 
SWV4.  SWV.  SEV.  Section  4;  Section  5 
except  NVi  NE'A;  NVi  NEV.,  SW'A  NE'A 
Section  8;  NWV.  NEV..  NEV.  NWV.  Section 
9. 

T.08S.,  R08W.  Willamette  Meridian: 
Section  1  except  SE'A,  NEV4  SW'A;  EVi  EVi 
Section  2;  Section  3  except  W'/i  W'/i;  N'/i 
N'/i  Section  5;  NVi  N'/i  Section  6. 

Description  of  Lands  Using  Protracted 
Pubhc  Land  Survey  Lines 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.07S.,  RO6W.  Willamette  Meridian:  SE'A 
SWV.,  SWV.  SEV.  Section  4;  E'/i  NWV. 
Section  9. 
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Map  and  description  of  OR-02-e 
taken  from  United  States  Fish  and 
Wildhfe  Service  1:100,000  map; 
Yamhill  River,  Orecon;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.OIS.,  R05W.  Willamette  Meridian:  SEVi, 
S'/i  SW'A,  SVi  NE'A  Section  19;  N'/i  NEV., 
NEV.  NW'A  Section  30. 

T.02S.,  R05W.  Willamette  Meridian:  SW'A 
NEV.,  NE'A  SW'A  Section  5;  SW'A  SE'A 
Section  7. 

T.02S.,  R06W.  Willamette  Meridian: 
NWV.,  SW'A  SW'A  Section  25;  S'/i  S'/i.  SVi 
NEV.,  NE'A  NE'A,  SE'A  NWV.  Section  26; 
Section  35;  W'/i  SW'A  Section  36. 

T.02S.,  R08W.  Willamette  Meridian: 
Section  31  except  W'/i  NW'A,  E'A  SE'A, 
NE'A  NE'A;  Section  32  except  NE'A,  SWV. 
SWV.;  Sbction  33  except  NW'A  NW'A;  WVi 
NWV.,  NW'A  SW'A  Section  34. 

T.03S.,  R06W.  Willamette  Meridian:  NE'A 
NWV.  Section  1;  Section  7;  S'/i  SW'A 
Section  16;  Sections  17-20;  W'/i,  W'/i  E'/i 
Section  21;  SW'A,  W'/i  SE'A,  SW'A  NEV. 
Section  27;  SW'A,  S'/i  NW'A,  NW'A  SEV., 
SW'A  NE'A  Section  28;  Section  29;  Section 
30  except  NE'A;  Section  31;  W'/i  Section  32; 
Section  33  except  SW'A,  SW'A  SE'A;  NE'A 
NE'A  Section  35. 

T.03S..  R07W.  Willamette  Meridian:  SV^ 
Section  5;  Section  7;  SVi  NE'A,  W'/i  NW'A, 
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NVi  SWV.,  NWV*  SB^/4.  SB}/*  SEV«  Section  8; 
Section  9;  Section  10  except  NVz  NEV4, 
NWVi  NWVi:  Section  11;  Section  12  except 
EVi  BVi,  SWV4  NEVi;  Sections  13-15;  S^/t 
Section  16;  Secticm  17;  SWV4.  N*/^  NEV4, 
WV^  NWV4  Section  18;  Section  19;  Section  20 
except  WVi  W'/i,  SEV*  SWV.;  Sections  21- 
25;  E^/x  Section  26;  Sections  27-29;  E}/z 
Section  30;  Section  31;  Section  32  except  SV^ 
SEV4,  NEV4  SEV4;  Section  33  except  NW'/. 
NWV4.  SWV4  SWV4;  N'/i  NVi.  SEV4  Section 
34;  Section  35;  Vt^/i  Section  36. 

T.03S.,  R08W.  Willamette  Meridian: 
SWV4,  S*/^  SEV4  Section  1;  Section  3  except 
EVi  SE^/4;  S»/i  SVi,  W»/i  NWV4  Section  4; 
Section  5  except  WVi  NWV4,  SEV4  NWV4. 
SWV4  NEV4;  n4  NWV4,  E»/i  SE^A  Section  6; 
Section  7  except  NVz  N'/z,  SWV.  NEV4,  SE*/. 
NWVt;  Section  8  except  S^/t  SE>/4;  Section  9 
except  SWV4  SWV4;  Section  10  except  NVi 
NWV«.  NWV4  NEV.;  Section  11;  Section  13; 
NBV..  NVi  NWV4,  SEV4  SWV4  Section  14; 
Section  15  except  SWV4,  SWV4  NWV4;  NWV. 
NWV4  Section  17;  Section  18  except  S'/i 
SE»/4;  NWV..  NVi  SWV4.  SEV4  SWV4,  SWV. 
NEV.  Section  19:  SEV4.  SV2  NEV4.  E»/!i  SWV4 
Section  21;  Section  22  except  SWV4  NEV4, 
SEVt  NWV4;  Section  23;  Section  24  except 
N>/i  NEV.,  SEV4  NEV.;  Section  25  except 
NEV.  SWV4.  SWV4  NE.  NWV4  SEV4,  SEV4 
NWV4;  N»/i  NEV4,  NWV,  NWV4.  SEV4  SEV4; 
Section  26;  Section  27  except  NEV4  SWV4, 
SWV.  NEV4.  NWV4  SEV4,  SEV.  NWV4;  SWV4 
SWVi  Section  28;  SV»  S»/1i  Section  29;  S'A, 
WVi  NWV4  Section  31;  Section  32  except 
SWV4;  Sections  33-34;  S'/i,  WVi  NWV. 
Section  35;  W»/j  NE^A  Section  36. 

T.03S..  R.09W.  Willamette  Meridian: 
Section  1  except  S</i  SEV4,  NE^/t  ^V.,  SWV4 
NWV.:  SEV4  SEV.  Section  2;  Section  11 
except  NWV4,  W>/i  NEV4,  NWV4  SWV.; 
Sections  12-13;  NEV.,  N>/i  NWV4,  E^/i  SEV. 
Section  14;  BVi  NE^A  Section  23;  N>/i,  NEV. 
SE1/4  Section  24. 

T.04S..  R.06W.  Willamette  Meridian: 
Section  5  except  E»/i  E^/i.  SWV4  SEV4; 
Sections  6-7;  S>/i  SWV4,  W'/i  SEV4  Section 
18. 

T.04S.,  R.07W.  Willamette  Meridian: 
Section  1  except  NEV.;  W>/i,  N^/i  NEV. 
Section  2;  Section  3  except  NWV4;  E</i  EVi, 
NWV4  NEV4,  NEV4  NWV4.  SE1/4  SWV.,  SWV. 
SEV.  Section  4;  N'/i,  E'/i  SEV4  Section  5; 
Section  6  except  NEV4,  W»/i  SEV4;  Section  7; 
SW  v..  NEV4  SEV4  Section  8;  Section  9;  NVi 
Section  10;  Section  11;  Section  12  except 
SEV4  SWVi;  Section  13;  Section  14  except 
NV4  NWV.,  S'/i  NEV.,  EVi  SEV4:  Section  15 
except  SWV.  SWV.;  EVi  EVi,  NWV4  NEV. 
Section  16;  Section  17  except  N^/i  SVi; 
Section  18  except  NWV4. 

T.04S.,  R.08W.  Willamette  Meridian:  SBV4 
NEV4,  SEV4  SEV4.  SWV4  SWV4  Section  1; 
Section  2  except  SEV4  NWV4,  E»/i  NEV4, 
SWV4  NEV4.  NEV4  SEV4.  NWV.  SWV4;  N»/j 
NVi.  SVi  S'/i,  SWV4  NWV.  Section  3;  Section 
4  except  SVi  SEV4;  Sections  5-8;  Section  9 
except  NVi  NE^A;  Section  10;  Section  11; 
Section  12  except  NE»/4  NEV4.  SWV4  NWV4. 
NWV.  SWV4;  Sections  13-14;  Section  15 
except  N>/i  NEV4;  Sections  16-25;  Section  26 
except  W'/i  SWV4:  Section  27  except  EV2 
SEV4;  Section  28-35;  N>/i  Section  36. 

T.04S.,  R09W.  Willamette  Meridian:  S>/i 
^V..  NBV4  SEV4  Section  1;  SEV4,  SEV4  SWV. 
Section  11;  Section  12  except  NWV4  NEV.. 


SWV.  NWV..  NVi  NWV4;  Section  13;  E»/i. 
NEV.  NWV.  Section  14;  Section  23  except 
NVi  NWV.,  SWV.  NWV4;  Sections  24-26; 
SEV.,  EVi  NEV.,  SWV4  NEV4,  SEV4  NWV4 
Section  27;  NEV.,  SEV4  SEV4  Section  34;  N»/i 
NVi,  S>/i  S»/i.  SWV4  NWV4.  E»/i  SEV4,  SEV4 
NEV.,  NEV4  SEV4  Section  35;  Section  36. 

T.OSS.,  R.09W.  Willamette  Meridian: 
Sections  1-2;  NEV.  NEV4,  W'A  SWV4,  SEV4 
SWV4,  SWV4  NWV4.  BVi  SEV4,  SWV4  SEV. 
Section  3;  Section  4  except  WVi  W>/i;  Section 
9  except,  S'/i.  NV2  SWV4,  SEV4  SWV4; 
Section  10-15;  Section  16  except  W»/i  WVi; 
Section  21  except  W'/i  NWV4.  NWV4  SW  V4; 
Section  22;  Section  23  except  SEV4,  SWV4 
NWV.,  NWV4  SWV4;  Section  24  except  WVi 
SWV4;  N</i  NEV.  Section  25;  Section  26 
except  EVi  E>/i;  Section  27  except  E^/i  NEV4, 
SVi  SWV.,  NWV.  NWV.;  NEV4  NWV4  Section 
28;  Section  31  except  N>/i  NWV.,  SWV. 
NWV4;  Section  32  except  NEV.  NEV4;  SWVi, 
SVi  NWV.,  SWV4  SEV4  Section  33;  Section  34 
except  WVi,  NWV.  SEV4;  Section  35  except 
NBV.  NBV.. 

T.06S..  R.09W.  Willamette  Meridian:  W>/i, 
WVi  NEV.  Section  2;  NVi,  NVi  SWV4,  SWV. 
SWV4  Section  3;  Section  4  except  SEV4  SEV4: 
NVi  Section  5;  N»/i  NEV.,  NEV4  NWV. 
Section  6;  NEV.,  E',i  NWV4  Section  9. 

T.06S.,  R.10W.  Willamejte  Meridian:  NEV4 
NEV.  Section  1. 

Proposed  Critical  Habitat  includes 
only  State  lands  described  within  the 
following  areas: 

T.03S.,  R.07W.  Willamette  Meridian:  NVi 
Section  16. 
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Map  and  description  of  OR-02-f 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100,000  map; 
Yamhill  River,  Oregon;  1995. 

Proposed  Critical  Habitat  includes 
only  State  lands  described  within  the 
following  areas: 

T.06S.,  FL09W.  Willamette  Meridian:  EVi 
SE^A  Section  11;  S»/i  SWV4.  NEV4  SEV. 
Section  12;  W»/i  NWV4  Section  13;  NVi 
Section  14;  S>/2  NEV4.  N'/i  SWV4,  NEV4  NEV4, 
SWV4  SWV4  Section  15;  S»/i  Section  16;  SEV4 
SEV.  Section  17;  EVi  NEV4.  SWV4  NEV4.  NVi 
SEV.,  SWV.  SEV.,  SB'/.  SWV4  Section  20; 
W>>i  NWV.,  NEV.  NWV4  Section  21;  WVi 
NEV.,  EVi  NWV.  Section  29. 
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Map  and  description  of  OR-03-a 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100,000  map; 
Corvallis,  Oregon;  1995. 

Proposed  Critical  Habitat  includes 
only  Private  lands  described  within  the 
following  areas: 

T.09S..  R.09W.  Willamette  Meridian:  S'/i 
SEV4.  NEV4  SEV4  Section  23;  W>/i  NWV4. 
NWV4  SWV4  Section  25;  NEV.  Section  26; 
WVi  SWV4  Section  34. 

T.IOS.,  R.09W.  Willamette  Meridian:  SWV4 
Section  15. 

T.IOS..  R.10W.  Willamette  Meridian:  SEV. 
Section  14. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.09S..  R09W.  Willamette  Meridian:  SEV. 
SEV4  Section  33. 

T.IOS..  RlOW.  Willamette  Meridian: 
NWV4  SEV4  Section  2. 

Proposed  Critical  Habitat  includes 
only  State  lands  described  within  the 
following  areas: 

T.09S.,  R09W.  Willamette  Meridian:  EVi 
SWV..  NWV.  SEV4  Section  34. 

T.IOS..  R09W.  Willamette  Meridian: 
NWV..  N'-i  SWV.,  NWV4  SEV4  Section  16; 
N»/i  NEV.,  NEV4  NWV.  Section  17. 

Proposed  Critical  Habitat  includes 
only  Coimty  lands  described  within  the 
following  areas: 

T.IOS.,  RlOW.  Willamette  Meridian:  SWV4 
SEV4  Section  2. 


Map  and  description  of  OR-03-b 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100,000  map; 
Corvallis,  Oregon;  1995. 

Proposed  Critical  Habitat  includes 
only  State  lands  described  within  the 
following  areas: 

T.IOS..  R06W.  Willamette  Meridian:  W^/i 
SWV.  Section  30. 

T.IOS..  R07W.  Willamette  Meridian:  S*>i 
Section  25:  N^/i  Section  36. 

T.llS.,  R07W.  Willamette  Meridian:  SWV4 
SWV4  Section  15;  S'/i  N'/i,  SE'A  Section  16; 
Section  21  except  SVi,  SWV.  NW'/.;  S'/i,  S'/i 
NWV.  Section  29;  Section  31;  Section  32 
except  SB'/4,  NB'A  SW'A. 

T.llS.,  R08W.  Willamette  Meridian:  SW'/i 
SW'/4  Section  14;  Section  15  except  NE'A, 
NE'/4  NW'/.;  S'/i  N'/i,  N'/i  S'/i,  $'/i  SW'/. 
Section  16;  SW'A,  W'/i  SBV4  Section  17;  S'/i 
SB'/.,  E'/4  SW'/4  Section  18;  Sections  19-21; 
W'/i,  SVi  SB'/4,  NB'/.  SB'/.,  J^'A  NE'A 
Section  22;  SW'A,  NW'/.  NW'/.  Section  23; 
SW»/4,  NW'A  SE'/4  Section  26;  Section  27 
except  SW'/4,  Bi/i  NE'A;  NW'A  NW'A  Section 
28;  Sections  29-31;  Section  32  except  SE'A; 
SB'A  SE'A  Section  33;  S'/i  S'/i  Section  34; 
N'/i  NW'A  Section  35. 

T.llS.,  R09W.  Willamette  Meridian:  N'/i 
NBV.  Section  5;  SVi  Section  7;  NW'A  NW'A 
Section  17;  SE'A,  S'/i  NE'A,  NE'A  NEV4,  SE'A 
NWV.  Section  18;  SE'A  SE'A  Section  22; 
Section  23  except  NW'A;  Section  24  except 
W'/i  NE'A,  E'/i  NWV.;  Section  25;  Section  26 
except  SVi  NW'A,  N'/i  SW'A;  E'/i  SE'A,  SE'A 
NE'A  Section  34;  Section  35. 

T.12S.,  R07W.  Willamette  Meridian: 
Section  5  except  S'/i,  SW'A  NW'A. 

T.12S.,  R08W.  Willamette  Meridian: 
NWV.  SW'A  Section  2;  NE'A,  E'/i  NW'A,  N'/i 
SB'A  Section  3;  NW'A  Section  5;  E'/i  E'/i, 
SW'A  NE'A  Section  6. 

T.12S..  R09W.  Willamette  Meridian:  S'/i 
SWV..  NVi  NWV.,  SB'A  NW'A,  NW'A  NE'A 
Section  1;  BVi,  B'/i  NW'A  Section  2. 
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Map  and  description  of  OR-03-c 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100,000  map; 
Corvallis,  Ore^n;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.08S.,  R06W.  Willamette  Meridian:  SE'A 
SB'A,  SW'A  SW'A  Section  30;  Section  31 
except  S'/i  S'/i,  N'/i  SE'A,  SEV.  NE'A,  W'/i 
NW'A  Section  33. 

T.08S.,  R07W.  Willamette  Meridian: 
Section  31  except  S'/i  SE'A.  NE'A  NE'A, 
NW'A  NW'A,  SW'A  SW'A. 

T.09S.,  R06W.  Willamette  Meridian:  N'/i 
NVi,  S'/i  NW'A  Section  5;  NE'A,  N'/i  NW'A, 
NE'A  SE'A  Section  7. 

T.09S.,  R07W.  Willamette  Meridian: 
Section  1  except  W'/i  NW'A;  Section  3 
except  NE'A;  SE'A  SW'A.  SW'A  SE'A  Section 
4;  Section  9  except  SE'A  SE'A;  Section  11; 
Section  13;  W'/i,  W'/z  NE'A,  NW'A  SE'A 
Section  15;  SE'A,  E'/z  SW'A  Section  17; 
NW'A,  NW'A  SW'A  Section  21;  E'/i  NE'A, 
NE'A  SE'A  Section  23;  Section  29  except 
SE'A;  Section  31;  S'/i,  SE'A  NW'A  Section 
33;  W'/i  W'/i,  NE'A  NE'A  Section  35.    " 

T.09S.,  R08W.  Willamette  Meridian: 
NW'A,  W'/i  SW'A  Section  11;  Section  27 
except  N'/i  NE'A,  SE'A  NE'A;  Section  35 
except  S'/i  NE'A.  NEV4  NW'A. 

T.IOS.,  R05W.  Willamette  Meridian:  N'/j 
SE'A  Section  29. 

T.IOS.,  R07W.  Willamette  Meridian:  N'/i 
N'/i  Section  1;  N'/i  N'/i  Section  5;  S'/2  NE'A, 
N'/i  SB'A,  SWV4  SB'A,  SB'A  SW'A  Section 
18. 

Proposed  Critical  Habitat  includes 
only  State  lands  described  within  tkb 
following  areas: 

T.08S.,  R07W.  Willamette  Meridian:  SB'A 
Section  11;  SB  'A  Section  12;  N'/i,  W'/i  SE'A 
Section  13;  E'/i  Section  14. 

T.09S..  R08W.  Willamette  Meridian: 
Section  28  except  N'/i  N',i;  N'/a  S'-i,  NW'A, 
S'/i  NE'A  Section  29;  SE'A  Section  32;  N'/i 
NW'A  Section  33;  Section  34  except  NW'A; 
Section  36  except  N'/i  N'/i. 

T.IOS.,  R07W.  Willamette  Meridian: 
Section  6:  N'/i  N'/i  Section  7;  NW'A,  W'/i 
SW'A,  NBV.  SWV.,  NW'A  NE'A  Section  18; 
Section  19  except  W'/i  SW'A. 

T.IOS.,  R08W.  Willamette  Meridian: 
Section  1  except  SW'A  SE'A;  Section  2; 


NE'A,  N'/i  NW'A,  SWV.  NW'A,  NE'A  SEV. 
Section  3;  Section  4  except  SW'A  SB'A,  SE'A 
SW'A;  Section  5;  E'/i  Section  6;  NE'A  Section 
7;  NE'A,  E'/i  NW'A  Section  8;  NWA,  NBV. 
NEV.  Section  9;  W'/i  NW'A  Section  10; 
Section  12;  Section  13  except  S'/i  SW'A. 
SW'A  SE'A;  E'/i  NE'A  Section  14;  SW'A 
SW'A  Section  18;  Section  19;  E'/i  NE'A,  NVi 
SEV.  Section  24. 

Proposed  Critical  Habitat  includes 
only  Private  lands  described  within  the 
following  areas: 

T.09S..  RO8W.  Willamette  Meridian:  S'/i 
SW'A  Section  29;  NVi  NE'A.  NE'A  NW'A 
Section  35. 
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Map  and  description  of  OR-04-a 
taken  from  United  States  Fish  and 
WildUfe  Service  1:100,000  map; 
CorvalUs,  Waldport  and  Eugene, 
Oregon;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.llS.,  RlOW.  Willamette  Meridian:  SB'A 
SE'A  Section  35. 

T.12S.,  R09W.  Willamette  Meridian:  N'/i 
N'/i  Section  6;  Section  7  except  NW'A  NE'A; 
Section  8  except  NE'A  NW'A,  W'/i  NE'A, 
NW'A  SE'A.  NE'A  NE'A;  SE'A  SE'A  Section 
14;  S'/i  SW'A  Section  15;  SE'A  SE'A  Section 
16;  Sections  17-18;  Section  19  except  W'/i. 
W'/i.  NE'A  NE'A,  SE'A  SWV«;  Section  20 
except  SE'A  NW'A;  Section  21  except  N'/i 
NW'A,  NW'A  NE'A;  Section  22  except  NE'A 
NEV.;  Section  23  except  N'/i  NW'A;  E'/i  B'/i 
Section  24;  Sections  26-28;  N'/i,  N'/i  SE'A 
NE'A,  SE'A  SE'A  Section  29;  S'/i  NE'A,  NE'A 
NE'A  Section  32;  W'/i  Section  33;  NE'A 
NW'A  Section  34;  S'/i  SW'A,  NE'A  NW'A 
Section  35. 

T.12S.,  RlOW.  Willamette  Meridian: 
Sections  1-2;  Section  3  except  E'/i  NW'A, 
S'/i  NE'A;  Section  4;  S'/i,  E'-i  NE'A.  SW'A  " 
NW'A  Section  5;  S'/i  SE'A  Section  6; 
Sections  7-8;  N'A,  N'/i  SE'A  Section  9;  N'/i 
Section  10;  Section  11  except  SW^A  SW'A; 
Section  12;  N'/i  N'/i,  SW'A  NE'A.  NE'A 
SW'A.  NW'A  SEV.,  SE'A  NW'A  Section  13; 
NE'A  NE'A  Section  14;  Section  16;  Section 
17;  Section  18  except  N'/i  S'/i;  Sections  19- 
21;  Section  25  except  NW'A;  Section  28; 
Section  29  except  SW'A.  NW'A  SE'A;  NVi. 
NW'A  SW'A  Section  30;  NEV.  SB'A  Section 
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31;  Section  32  except  W'/^  NW'/..  NE'A 
NW'/..  SWV«  SWV«;  Section  33  except  S'/i 
SB^/4,  SEV4  SWV4;  SE}/*,  E'/4  Section  35. 

T.12S.,  RllW.  Willamette  Meridian:  S</i 
NWV..  S'/i  SWV4,  NBV4  SWV4  Section  9; 
SPA.  S'A  SWV4.  NEV4  SWV4  Section  11; 
Section  12;  Section  13  except  SEV4  SEV4: 
N'/4,  N'/i  SEV4.  S'/2  S^/i  Section  14;  NEV4 
Section  22;  Sections  23-24;  Section  25  except 
V/1/i  SWV4,  SWV4  NWV4;  Section  26  except 
SEV4  NE'A:  E'/i  Section  27;  Section  35; 
Section  36  except  E^/i  SE'A,  SE'A  NBV4. 

T.13S..  R09W.  Willamette  Meridian: 
Section  2  except  SEV4;  NEV4  Section  4;  SWV4 
Section  5;  Section  6-7;  W'/i  Section  8; 
Sections  18-19;  Section  20  except  N</2,  NEV4 
SB*/*;  Section  28  except  NEV4,  NBV4  NW'A; 
Section  29  except  NWV4  SW'A;  Sections  30- 
33;  W'/i  W'/i,  SEV4  SWV4,  SWV4  SE'A 
Section  34;  SW'A  SE'A  Section  35. 

T.13S..  RlOW.  Willamette  Meridian: 
Section  1;  Section  2;  EVz  E^h  Section  3; 
NWV4  NWV4  Section  4;  NE'A.  NE'A  NW'A 
Section  5;  W'/i  NW'A  Section  6;  S'/t  NE'A. 
NE'A  SE'A,  S'/i  S'/i  Section  7;  Section  10 
except  NW'A,  NW'ASW'A;  Sections  11-15; 
Section  16  except  NW'A.  NW'A  NE'A;  SE'A, 
SW'A  SW'A.  E'/i  SW'A,  SW'A  NE'A  Section 
17;  Sections  18-25;  Section  26  except  SW'A 
SW'A;  N'A  NE'A,  SE'A  NE'A,  SE'A  SE'A 
Section  27;  SE'A  NW'A.  W'/i  NW'A,  SW'A 
SE'A  Section  28;  Section  29;  N'A,  N'/i  SE'A, 
NE'A  SW'A,  SW'A  SW'A  Section  30;  S'/i.  S'/i 
NE'A  Section  31;  Section  32  except  W'/j 
SE'A;  Section  33  except  E'/i  E'/i,  S'/i  SE'A, 
NE'A  SE'A,  NE'A  NE'A  Section  34;  Section 
35  except  SE'A  NE'A,  NE'A  NW'A;  SW'A, 
N'-^  SE'A,  N'/4  NE'A,  SE'A  NW'A  Section  38. 

T.13S..  R.10'/^W.  Willamette  Meridian: 
N'/^  Section  6. 

T.13S.,  RllW.  Willamette  Meridian: 
Section  1  except  SE'A  SE'A;  Section  2  except 
NW'A  NW'A;  Section  11  except  W'/i  SW'A, 
SE'A  SW'A,  SW'A  SE'A;  W'/i,  W'/j  NE'A,  E'A 
SE'A  Section  12;  Section  13  except  W'/^ 
SW'A,  NE'A  NW'A,  SW'A  NW'A,  S'/i  SE'A; 
E'/^,  N'/i  NE  'A,  SW'A  SE'A  Section  14; 
Section  15  except  W'/i  NW'A,  NE'A  NW'A, 
NW'A  SW'A;  N'/2  NE'A  Section  22;  N'/«» 
NW'A,  SW'A  NE'A  Section  23;  except  N'/«j 
NEV4.  S'A  NW'A,  NE'A  NW'A  Section  24; 
N'/i  N'/i,  SW'A,  S'/i  SE'A,  N'/^  NW'A  Section 
25;  SW'A.  SW'A  SE'A  Section  26;  NW'A 
SE'A  Section  33;  Section  34  except  W'/i  W'/i; 
Section  35;  Section  36  except  SE'A,  E'/«j 
NE'A. 

T.14S..  R08W.  Willamette  Meridian:  SW'A 
SW'A  Section  7. 

T.14S.,  R09W.  Willamette  Meridian: 
Section  2  except  NE'A,  SE'A  SE'A;  Section  3 
except  S'/4  SW'A;  Section  4  except  S'/i  SE'A; 
Section  5  except  S'/t  SW'A,  SW'A  SE'A; 
Section  6  except  S'/i  NW'A,  N'/i  SW'A, 
SW'A  NW'A;  Section  7  except  SE'A  SW'A, 
NW'A  SE'A,  SE'A  NE'A;  NW'A,  SE'A,  S'/i 
SW'A  Section  8;  Section  9  except  W'/4  NW'A; 
Section  10  except  N'/^  NE'A;  SW'A,  S^/i 
NW'A,  S'/4  SE'A  Section  11;  S'/^  S'/i  Section 
12;  Section  13  except  SE'A;  Sections  14-15; 
Section  16  except  SW'A,  W'/s  NW'A;  Section 
18  except  N'/i  N'/i.  N'/«i  SE'A,  SE'A  NE'A, 
SE'A  SW'A,  SE'A  SE'A;  N'/i,  NE'A  SE'A 
Section  19;  Section  23  except  SW'A,  E'/i 
NW'A;  W'/i  Section  24;  Section  25;  E'/i 
Section  26;  S'/i  NW'A  Section  36. 

T.14S.,  RlOW.  Willamette  Meridian: 
Section  1  except  N'/i  SE'A,  E'/i  NE'A; 


Section  2;  Section  3  except  N'/i  SE'A;  Section 
4;  Section  5  except  W'/i  NE'A,  SE'A  NW'A. 
NEV.  SW'A  NW'A  SE'A;  Sections  &-7; 
Section  8  except  SW'A  SW'A;  Sections  9-11; 
Section  12  except  NW'A  NW'A;  Sections  13- 
15;  Section  16  except  S'/i  SW'A;  Section  17 
except  S'/i  SE'A,  NW'A  NW'A;  Section  18 
except  S'/i  S'/^;  N'/i  NE'A  Section  22;  Section 
23  except  E'/i  SW'A,  SW'A  NW'A,  SE'A 
SW'A;  Section  24  except  NE'A  SE'A;  N'/i 
N'/i.  SE'A  NW'A  Section  25. 

T.14S.,  RllW.  Willamette  Meridian: 
Sections  1-2;  N'/^  NE'A  Section  3;  S'/i  NW'A, 
SW'A  NE'A  Section  4;  Section  5  except  SE'A, 
NE'A  SW'A;  NE'A,  E'/i  SE'A,  E'/i  NW'A 
Section  6;  Section  7;  Section  8  except  N'/^ 
NE'A;  S'/i  S'/i,  NE'A  SE'A  Section  9;  Section 
10  except  N'/i  NW'A,  SW'A  SW'A,  NW'A 
NE'A;  Sections  11-12;  W'/4  W'/^  Section  13; 
Sections  14-21;  Section  22  except  NE'A,  S'/^ 
NWV4,  N'/4  SW'A;  Section  23  except  SE'A 
SE'A;  W'/i  NW'A,  NW'A  SW'A,  E'/i  SW'A 
Section  24;  B'/i  NW'A,  N'/^  SW'A,  Section 
25;  W'/t  NE'A,  W'/i  SW'A,  W'/i  SE'A,  SE'A 
SW'A,  NE'A  NE'A  Section  26;  Sections  27- 
30;  N'/i,  NE'A  SW'A  Section  31;  Section  32 
except  SE'A.  S'/i  SW'A,  S'/i  NE'A;  N'/i 
Section  33;  N'/i  N'/4,  SW'A  NW'A  Section  34; 
N'/^  NW'A  Section  35. 

T.14S.,  R12W.  Willamette  Meridian:  S'/i 
SE'A  Section  1;  Section  12  except  W'/^  W'/«i, 
NE'A  NW'A.  SE'A  SW'A;  Section  13  except 
N'/i  NW'A;  E'/i  SE'A,  SE'A  NE'A  Section  14; 
SE'A,  E'/i  NE'A.  E'/i  SW'A  Section  23; 
Sections  24-25. 

Description  of  Lands  Using  Protracted 
Public  Land  Survey  Lines 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as.  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.14S.,  R09W.  Willamette  Meridian:  SE'A 
NE'A  Section  8. 
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Map  and  description  of  OR-04-b 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100,000  map; 
Waldport,  Eugene,  Oregon;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.14S.,  R.09W.  Willamette  Meridian:  SW'A 
SW'A  Section  27;  SW'A.  S'/i  SE'A,  NW'A 


SE'A,  SW'A  NW'A  Section  28;  Section  29 
except  N*/2  NE'A;  SE'A,  E'/^  SW'A.  SW'A 
NW'A.  NW'A  SW'A  Section  30;  Section  31 
except  W'/i  NW'A.  NE'A  SW'A;  Sections  32- 
33;  Section  34  except  W'/2  NE'A;  S'/4  SVi, 
SW'A  NW'A,  E'/^  NW'A  Section  35. 

T.14S.,  RlOW.  Willamette  Meridian:  S'/i 
SW'A.  SW'A  SE'A  Section  20;  SE'A  NE'A 
Section  25;  Section  29  except  E'/z  SE'A; 
Sections  30-31;  Section  32  except  E'/i  EVi. 

T.14S.,  RllW.  Willamette  Meridian: 
Section  25;  SE'A  SE'A  Section  34;  SE'A,  E'/4 
SW'A,  SW'A  SW'A  Section  35;  Section  36 
except  NW'A,  N'/4  NE'A. 

T.15S..  R09W.  Willamette  Meridian:  E'/4 
NE'A,  NE'A  SE'A.  SW'A  SW'A  Section  1; 
Sections  2-5;  Section  6  except  S'/i  SW'A, 
SW'A  SE'A;  E'/4  E'/i  Section  7;  N'/z  N'/i,  S'/4 
S'/i,  NE'A  SE'A  Section  8;  Section  9  except 
S'/i  SW'A;  Section  10  except  W'/«j  SE'A, 
NE'A  SE'A;  Section  11;  N'/i  SW'A,  S'/z 
NW'A,  NW'A  NW'A,  E'/^  SE'A.  SE'A  NE'A 
Section  12;  Section  13;  Section  14  except 
NE'A  SE'A;  Section  IS;  Section  16  except 
W'/i  SW'A.  N'/i  SE'A.  SW'A  NE'A,  NE'A 
NW'A;  Section  17  except  SE'A;  Section  18 
except  NW'A,  W'/j  SE'A.  NW'A  NE'A; 
Section  19  except  E'/z  SE'A,  SE'A  NE'A, 
NW'A  NW'A;  E'/i  SEV4,  N'/i  NW'A,  SE'A 
NE'A  Section  20;  Section  21  except  N'/i 
NW'A;  Section  22  except  SW'A,  SE'A  NW'A; 
Sections  23-26;  E'/i,  E'/i  SW'A,  SW'A  SW'A 
Section  27;  Section  28;  E'/i  Section  29;  N'/i 
NW'A,  NW'A  NE'A  Section  30;  Section  32 
except  E'/i  E'/i;  Sections  33-36. 

T.15S.,  RlOW.  Willamette  Meridian: 
Section  1  except  N'/z  NW'A,  W'/i  NE'A,  E'A 
SE'A;  E'/i  SE'A  Section  2;  SW'A  SW'A 
Section  4;  Sections  5-7;  Section  8  except 
NE'A  SW'A;  SW'A,  W'/i  NW'A,  SE'A 
NW'A,W'/i  SE'A  Section  9;  NE'A  NE'A 
Section  11;  N'/i  NW'A.  SE'A  NW'A,  NW'A 
NE'A  Section  12;  W'/i  SW'A,  SW'A  NW'A 
Section  14;  SE'A,  E'/i  SW'A,  NE'A  NE'A,  S'A 
NE'A  Section  15;  Sections  16-22;  NE'A  SE'A 
Section  24;  SW'A  Section  25;  Section  26 
except  NE'A;  Sections  27-32;  Section  33 
except  SE'A  SE'A;  Section  34  except  S'/i  S'/i; 
N'/i,  NE'A  SE'A  Section  35. 

T.15S.,  RllW.  Willamette  Meridian: 
NW'A,  N'/i  SW'A,  NW'A  NE'A,  SW'A  SE'A     . 
Section  1;  N'/i  N'/i,  S'/i  SE'A,  SE'A  SW'A 
Section  2;  E'/i  B'/i,  NW'A  NW'A  Section  3; 
Section  4  except  N'/z  NW'A;  N'/i  SW'A.  N'/i 
NE'A,  S'/j  NW'A  Section  5;  SW'A.  W'/z 
NW'A,  SE'A  NW'A,  S'/i  NE'A,  W'/i  SE'A, 
NE'A  SE'A  Section  6;  W'/i,  W'/i  SE'A  Section 
7;  NE'A,  S'/i  NW'A,  NE'A  SW'A,  NE'A  SE'A 
Section  8;  Section  9  except  N'/i  NE'A,  NE'A 
NW'A,  SE'A  NE'A;  Section  10;  Section  11 
except,  NE'A  SE'A,  SE'A  NE'A;  Section  12 
except  SE'A  SW'A;  Section  13  except.  N'/i 
NW'A.  SE'A  NW'A;  Section  14;  Section  15 
except,  SW'A  NW'A;  N'/i  NW'A,  SW'A  NW'A 
Section  18;  NE'A  NE'A  Section  21;  Section  22 
except  SW'A,  E'/i  NE'A,  NW'A  SE'A; 
Sections  23-26;  Section  27  except  N'/i 
NW'A,  SW'A  NW'A;  Section  28  except  N'/i 
NE'A,  SE'A  NE'A;  S'/i,  SE'A  NE'A  Section  29; 
S'/i  Section  30;  Section  31  except  N'/z  NW'A. 
NWV4  NE'A,  SE'A  NE'A;  Section  32  except 
S'/i  N'/j,  NE'A  SE'A;  Section  33  except  S'/i 
SE'A;  NW'A,  N'/i  SW'A.  W'/2  NE'A,  NW'A 
SE'A  Section  34;  Section  35  except  SW'A, 
W'/i  NW'A.  SEV4  NW'A.  N'/i  NE'A;  Section 
36. 
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T.15S..  R12W.  Willamette  Meridian: 
Section  1  except  N'/i  NW'A;  Section  2-3; 
Section  11  except  SEV4  SE'A;  Section  12 
except  S'/i  SWV4;  Section  13  except  NWVi, 
SW'A  NE'A;  N'/i  NW'A,  SEV4  NW'A.  NW'A 
NE'A  Section  14;  NE'A  SE'A,  SW'A  SE'A 
Section  22;  N'/i  N'/i,  SE'A  NW'A  Section  24; 
Section  25  except  N'A  NE'A,  NE'A  NW'A; 
S'/i.  S'/2  NE'A,  S'/i  NW'A,  NE'A  NE'A 
Section  26;  E'/j  E'/z  Section  27;  Section  34- 
35;  Section  36  except  N'/i  N'/i. 

T.16S.,  R09W.  Willamette  Meridian: 
Section  1  except  NVi  S'/i;  Sections  2-5;  S'/i 
Section  6;  Sections  7-15;  Section  16  except 
SPA;  Section  17;  Section  18  except  SW'A 
SW'A;  Section  19;  NE'A,  E'/i  W'/z.  NW'A 
NW'A  Section  21;  Sections  22-24;  NE'A.  N'/i 
NW'A.  NW'A  SW'A,  SE'A  NW'A  Section  25; 
Section  26  except  S'/z  SE'A.  SW'A  NW'A; 
Sections  27-28;  Section  29  except  N'/t  NVi; 
Section  30;  Section  31  except  SW'A,  SE'A 
NW'A,  SW'A  NE'A;  Sections  32-34;  Section 
35  except  NE'A,  SWV.  SW'A,  N'/i  SE'A;  SE'A 
NEVt  Section  36. 

T.16S..  RlOW.  Willamette  Meridian:  SE'A, 
SE'A  SW'A.  SE'A  NE'A  Section  1;  S'/i  SE'A, 
NE'A  NE'A.  SW'A  Section  4;  Section  5  except 
SE'A  NE'A;  Sections  6-8;  Section  9  except 
S'/i  SE'A;  Section  10  except  SW'A  SW'A, 
N'A  NE'A;  NE'A  SE'A  Section  11;  Section  12  - 
except  W'/i  NW'A;  Section  13  except  S'/j 
SE'A,  SE'A  SW'A,  SW'A  NW'A;  Section  14; 
Section  15  except  SE'A  SW'A,  SW'A  SE'A, 
N'A  NE'A;  Section  16  except  N'/i  SEV4; 
Section  17-21;  Section  22  except  W'/j  NE'A, 
NW'A  SE'A;  Section  23;  Section  24  except 
NW'A  NE'A.  E'/8  NW'A.  NE'A  SW'A;  N'/j 
N'/z,  E'/z  SE'A,  W'/i  SW'A  Section  25; 
Section  26  except  S'/z  SW'A;  Section  27 
except  B'/j  SE'A,  SE'A  NE'A;  Section  28; 
Section  29  except  SW'A  SE'A,  SE'A  SW'A; 
Section  30  except  NW'A  SE'A,  NE'A  SWV4. 
E'/i  SE'A;  Section  31;  Section  32  except  N'/i 
N'A;  Section  33  except  W'/i  NW'A,  SE'A 
NW'A,  E'/i  NE'A.  SW'A  NE'A;  NE'A  NW'A, 
WVi  W'/z  Section  34;  N'/t  NE'A  Section  35; 
SE'A  NE'A  Section  36. 

T.16S..  RllW.  Willamette  Meridian:  NE'A. 
B'/i  NW'A,  E'/t  SE'A  Section  1;  Section  2 
except  E'/t  E'/i,  NW'A  NWV4;  W'/t  Section  3; 
Section  4-6;  N'/i  NE'A,  SE'A  NEV4,  NE'A 
NW'A  Section  8;  NVi  Section  9;  Section  10 
except  SE'A  SE'A;  Section  11  except  S'/i  S'/i; 
Section  12  except  E'/z  NW'A.  NW'A  NE'A; 
Section  13;  Section  14  except  W'/t  NW'A. 
NE'A  NW'A  NW'A  NE'A;  SE'A  Section  15; 
SW'A  SW'A  Section  18;  Section  19  except 
NE'A  SE'A;  S'/z  SW'A,  W'/z  SE'A  Section  20; 
SVi  SE'A.  NE'A  SW'A,  E'/t  SW'A  Section  21; 
Section  22  except  NW'A  NW'A;  Sections  23- 
26;  Section  27  except  E'/i  NW'A,  NW'A 
NE'A;  Section  28;  Section  29  except  NE'A 
NE'A;  Sections  30-36. 

T.16S.,  R12W.  Willamette  Meridian: 
Sections  1-2;  S'/t  SE'A,  E'/z  SW'A  Section  3; 
NE'A,  N'/t  SE'A,  SW'A  SE'A,  W'/t  SW'A 
Section  10;  N'/t,  N'/i  SW'A  Section  11;  N'/i 
NVi  Section  12;  SE'A,  W'/i  SW'A  Section  13; 
N'/i  NE'A  Section  22;  Section  23  except  N'/t 
NEVi;  Sections  24-25;  Section  26  except  S'/i 
S'/i,  NW'A  SW'A.  SW'A  NW'A;  Section  35 
except  SW'A  SW'A;  Section  36. 

T.17S.,  R08W.  Willamette  Meridian: 
NW'A  SE'A  Section  18. 

T.17S.,  R09W.  Willamette  Meridian: 
Section  1  except  E'/t  SE'A,  SW'A  SEV4; 


Section  2  except  E'/t  WVi,  SW'A  NE'A; 
Section  3  except  S'/t  SEV4,  NE'A  SE'A,  SBVi 
NE'A;  Section  4  except  SVi  SW'A,  SW'A 
SE'A;  Section  5;  Section  6  except  NW'A; 
Section  7  except  NW'A  SW'A;  Section  8;  W'/i 
SW'A.  NE'A  SW'A,  E'/t  NE'A  Section  9;  N'/i 
NW'A.  NW'A  NE'A  Section  10;  W'/t  NE'A, 
E'/t  NW'A.  NE'A  NE'A,  SW'A  SW'A  Section 
11;  S'/t  SE'A  Section  14;  W'/t  NW'A.  NW'A 
SW'A  Section  16;  Section  17  except  W'/i 
SE'A,  SE'A  SW'A;  Sections  18-19;  Section  20 
except  E'/t  E'/t,  NW'A  NE'A;  NVi  Section  29; 
N'/t  N'/t,  W'A  SW'A,  SE'A  SW'A  Section  30; 
Section  31  except  S'/t  NEV4,  NEVt  SE'A;  E'/i 
NE'A,  SW'A  NW'A  Section  32;  S'/t  SE'A 
Section  33;  S'/i  SVi  Section  34;  S'/t  SE'A, 
SE'A  SW'A  Section  35. 

T.17S..  RlOW.  Willamette  Meridian:  SE'A 
SE'A  Section  1;  SE'A  NW'A  Section  2; 
Section  3  except  E'/i,  E'/t  NW'A;  Section  4; 
Section  5  except  NW'A  SE'A;  Section  6 
except  S'/i  NE'A,  NW'A  SE'A;  W'/t,  E'/i 
SW'A  Section  7;  Sections  8-9;  N'/t,  W'/i 
SW'A  Section  10;  E'/i  E'/t,  NE'A  NW'A. 
NW'A  NE'A.  SW'A  SE'A,  SE'A  SW'A  Section 
12;  Section  13  except  NW'A  NW'A;  S'/t, 
SW'A  NW'A  Section  14;  E'/t  SE'A,  NW'A 
NW'A  Section  15;  Sections  16-18;  NW'A, 
N'/t  NE'A,  SE'A  NE'A,  E'/t  SE'A,  NW'A  SE'A 
Section  19;  Section  20;  Section  21  except 
NW'A  NW'A;  Section  22  except  N'/z  NW'A. 
NWV4  NE'A.  NE'A  SE'A,  SW'A  SE'A;  Section 
23  except  N'/t  SW'A,  S'/t  SE'A;  NW'A,  N'/i 
NE'A,  N'/t  SWV4  Section  24;  Section  25 
except  N'/t  NE'A,  NE'A  NW'A.  SE'A  NE'A; 
Section  26;  Section  27  except  W'/t  SW'A,  S'/i 
NW'A,  NE'A  NW'A,  NW'A  NE'A;  Section  28 
except  SE'A  SE'A;  Section  29;  Section  30-31; 
S'/t,  E'/t  NE'A  Section  32;  Section  33  except 
NE'A  NE'A;  NE'A.  W'/t  SW'A,  SE'A  SW'A, 
NE'A  SE'A,  NE'A  NW'A  Section  34;  Section 
35  except  SW'A  SW'A,  SW'A  SE'A. 

T.17S.,  RllW.  Willamette  Meridian: 
Section  1  except  SE'A  SW'A,  S'/t  SE'A; 
Section  2  except  SE'A  NE'A,  NE'A  SE'A;  S'/t. 
E'/i  NE'A,  S'/t  NW'A  Section  3;  Sections  4- 
5;  Section  6  except  S'/t  SE'A;  SE'A,  S'/t 
SW'A,  NW'A  SW'A,  NE'A  NW'A,  SE'A  NE'A. 
SW'A  NW'A  Section  7;  Section  8;  Section  9 
except  SE'A  SE'A;  N'/t,  N'/z  SE'A,  SE'A  SE'A 
Section  10;  Section  11  except  NE'A  NW'A, 
NW'A  SE'A;  Section  12;  NE'A  NE'A  Section 
13;  Section  16  except  E'/t  E'/t;  W'/i,  S'/t  SE'A 
Section  17;  N'/t,  N'/t  SE'A,  S'/t  SW'A  Section 
18;  NW'A.  E'/i  SW'A  Section  19;  Section  20; 
W'/t.  NW'A  SE'A  Section  21;  E'/t  SE'A 
Section  24;  Section  25  except  NW'A,  NW'A 
NE'A,  NW'A  SW'A;  SE'A  SE'A  Section  26; 
W'/i  Section  28;  Section  29;  S'/z  NW'A.  NE'A 
NW'A  Section  30;  Section  31  except  NW'A, 
NW'A  NE'A,  NW'A  SW'A;  Section  32;  NW'A, 
W'/z  SW'A  Section  33;  SE'A,  S'/t  NE'A 
Section  34;  Section  35  except  N'/t  NW'A, 
NW'A  NE'A;  Section  36. 

T.17S..  R.12W.  Willamette  Meridian: 
Section  1;  Section  2  except  W'/t  NW'A, 
NW'A  SW'A;  NE'A  Section  11;  Section  12 
except  S'/z  SW'A,  NW'A  SW'A;  E'/i  Section 
13;  E'/t  NE'A,  SE'A  SE'A  Section  24;  NW'A 
NE'A  Section  25. 

T.18S.,  R08W.  Willamette  Meridian:  SW'A 
SW'A  Section  6. 

T.18S..  R09W.  Willamette  Meridian:  W'/t 
NE'A.  E'/t  NW'A.  NW'A  NW'A  Section  1; 
Section  2  except  S'/t  SE'A.  NE'A  SE'A,  SE'A 
NE'A;  Section  3;  Section  4  except  WVi  SW'A; 


NE'A  NE'A  Section  5;  N'/i  NE'A,  NE'A  SE'A. 
SE'A  NE'A  Section  7;  Section  8  except  SVi 
S'/t,  N'/t  NW'A;  NVi  N'/t,  SW'A  NE'A 
Section  9;  E'/i  NE'A.  SW'A  NE'A  Section  10; 
NE'A  NW'A  Section  11. 

T.18S.,  RlOW.  Willamette  Meridian: 
NW'A  NW'A  Section  3;  N'/t  NE'A  Section  4; 
N'/i  NW'A.  SW'A  NW'A,  W'/t  SW'A  Section 
6;  NE'A,  NE'A  NWV4  Section  7;  W'/i  NW'A 
Sections. 

T.18S.,  RllW.  Willamette  Meridian: 
Section  1  except  SW'A  SW'A;  N'/t,  W'/i  SE'A 
Section  2;  E'/i  NE'A,  NE'A  SE'A  Section  3; 
NWV4.  N'/t  NE'A,  NW'A  SW'A  Section  5; 
Section  6;  NE'A  NW'A  Section  7;  NW'A  NBV4 
Section  11,  NE'A  NE'A  Section  12. 

Proposed  Critical  Habitat  Includes 
only  State  lands  described  within  the 
following  areas: 

T.17.,  RO8W.  Willamette  Meridian:  S'/t 
SE'A,  NE'A  SE'A  Section  18;  NE'A,  NW'A 
SE'A  Section  19. 

T.17.,  R.09W.  Willamette  Meridian:  NVi 
SW'A,  SWV4  NE'A,  S'/z  NW'A  Section  25; 
SE'A  NE'A.  N'/z  SE'A  Section  26;  Section  32 
except  N'/t  S'/z,  E'/z  NE'A,  SW'A  NW'A;  S'/i 
NWV4,  NE'A  NWV4,  NW'A  NE'A,  NE'A 
SW'A,  S'/z  SW'A  Section  33. 

T.18S.,  R09W.  Willamette  Meridian:  W'/i 
SW'A  Section  4;  SE'A.  S'/z  NE'A.  N'/t  NW'A 
Section  5;  N'/t  SEV..  SE'A  NE'A  Section  9. 
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Map  and  description  of  OR-04-c 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100,000  map; 
Reedsport,  Eugene  and  Cottage  Grove, 
Oregon;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.18S..  R09W.  Willamette  Meridian: 
NW'A  NE'A.  NE'A  NW'A.  E'/z  SW'A  Section 
14;  SEV4.  NE'A  NW'A  Section  23;  Section  25; 
S'/t  SW'A,  NW'A  SW'A.  SW'A  SE'A  Section 
26;  Section  27  except  N'/t,  NW'A  SW'A;  S'/i 
SE'A  Section  28;  S'/i  Section  32;  Section  33 
except  NW'A  NW'A;  Sections  34-36. 

T.18S..  RlOW.  Willamette  Meridian:  S'/i 
Section  9;  SW'A.  W'/z  SE'A  Section  10;  SW'A 
SW'A  Section  14;  Section  15  except  NE'A 
NE'A;  N'/t  N'/i  Section  16;  Section  17  except 
N'/i  N'/i,  SE'A  NE'A;  Section  18  except  N'/i 
NE'A.  NE'A  NWV4,  SW'A  NW'A,  NWV4 
SW'A;  Section  19  except  SE'A  NW'A;  Section 
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20:  VfA  NWVt,  SBVi  NEV«.  NEVi  SEV« 
Section  21;  Sacbon  22  excapt  EVt  NEV«. 
NWV4  NBVi,  NBVi  SWVi;  Section  23  except 
NEVi.  HVt  NWVk.  NWV«  SBV«:  Sections  2S- 
28:  Section  27  except  SWV4  SWVi;  WVb  WVb. 
WA  SBV4.  SBV4  NBV4  Section  28:  Section  29- 
32:  Section  33  except  BVi  WVx.  NWVt  SWV4; 
Section  34  except  SWV4,  SBV*  NW%,  SWV4 
SBV4;  Section  35  except  NBVi  NWVi. 

T.18S.,  R.11W.  Willamette  Meridian: 
Section  13;  Section  14  except  NWVt  NWVi: 
Section  22  except  NV^  NWVi.  SWVi  SWVi; 
Sections  23-26;  NEV4,  NEV4  NWV4,  SEVi 
SBV*  Section  27;  SV«  SWVi.  WV4  SBVk 
Section  28;  SVt  SBV4,  NEVi  SBVi.  ^Vi  NEVi 
Section  29;  NBVi  NEVi  Secticm  32;  Section 
33;  Section  34  except  NVi  NEVi.  NEV4  NWVi; 
Section  35  except  SEVi  NWVi;  Section  36. 

T.19S..  R.09W.  Willamette  Meridian: 
Sections  1-2;  Section  3  except  SVt  SWVi. 
NWV4  SWVi;  Sections  4-5;  Section  6  except 
HV»  NWVi,  BV^  SBV4;  Section  7  except  NE^/4, 
VIVi  SWVi.  NWVi  ^Vi;  Section  8;  Section  0; 
Section  11;  NV^  Section  12;  Section  13; 
Section  IS;  Sections  17-25;  N</t  N</i.  SWVi 
NWVi.  NWV4  SWV4  Section  26;  Sections  27- 
33;  NVi  NEV4  Section  34;  Section  35  except 
HVi  NWVi;  SEVi.  EVi  NBV4  Section  36. 

T.19S..  R.10W.  Willamette  Meridian: 
Section  1  except  NWVi  NWV4;  Section  2 
except  WV^  SEV4,  NEV4  SEV4,  SEV«  NEV4. 
SWVi  NW  V4;  Section  3  except  NEVi  SBV4, 
SWVi  SEVi;  Section  4  except  SV^  SE^A: 
Sections  5-8;  Section  9  except  E*/!!  NBV4: 
S%.  SEV«  NWVi.  SWVi  NEV*  Section  10; 
Section  11  except  N»/i  NM«,  SWVi  NWy4; 
Section  12  except  EV^  SEVi;  Section  13 
except  SEVi  SEVi;  Sections  14-23;  Section  24 
except  NVi  NEVi.  NEVi  NWV4;  Sections  25- 
28;  Section  29  except  WVi  SWV*;  Section  30; 
SVt  SBVi.  SWV4  SWV4  Section  31;  Section  32 
except  WVi  NWVi.  S>/i  SP/4.  NBVi  SEVi. 
SEV4  SWV4:  Section  33  except  SV^  NVi,  N'/^ 
NEV4;  Section  34  except  S'/i  N'/i,  NWVi 
SBVi;  Section  35  except  NWV4  NWVi;  NVt 
SVt  Section  36. 

T.19S..  R.11W.  Willamette  Meridian: 
Section  1  except  V/^A  SWV*,  SWV4  NWVi; 
N%  NVi.  W'/i  SWVi.  SWV4  NWVi  Section  2; 
Sections  3-4;  Section  9  except  S>/i  SWV4. 
NWV4  SWVi.  SE^/4  SEV4;  Section  10  except 
SVi.  SWVi  NWVi;  W'/i  NWV«  Section  11; 
Section  12  except  W'/i  SWV4,  NEV4  SWV4. 
SWV4  NWV4;  Section  13;  EV2  SEV4.  NWVi 
SEVi  Section  14;  Section  21  except  N>/i 
NWV4.  SWVi  NWV4;  Section  22  except  N'/i 
NEVi;  Section  23  except  N'/i  NWV4.  NWV4 
NBVi;  Section  24;  NEV4.  NEV4  NWV4  Section 
25;  N'/i,  SWV4  SWV4  Section  27;  Section  28 
except  E^/i  SYIV*-.  NE'/.,  W'/i  SEV4.  EVi 
SWV4,  SWV4  NWV4  Section  33. 

T.20S.,  R.09W.  Willamette  Meridian: 
Section  1  except  NEV4  NEV4;  Section  2 
except  SWVi  SWVi;  Section  3  except  NWVi 
NWV4;  Sections  4-6;  Section  7  except  WV» 
W»/<».  SEV4  SWV4.  SVi  SWV4;  Section  8;  NVi. 
NEV4  SEV4  Section  9;  SE^/i,  S'/i  NWV4 
Section  10;  Section  11  except  NWV4  NWVi; 
Section  12  except  W'/i  SWV4;  NV2  NWVi. 
NWV4  NE1/4  Section  13;  N'/j  NWV«,  NWV4 
NEV4  Section  14;  NEV4  NEV4  Section  15. 

T.20S.,  R.10W.  Willamette  Meridian:  NV> 
SVi.  NVi  Section  1;  N'/i  N'A  Section  2;  N>/» 
N'A  Section  3;  NEV4  NE>/4  Section  4;  N»/i 
NWVi  Section  5;  Section  6;  W^/i.  NVi  NEV4, 
SWVi  SEVi  Section  7;  Section  18  except  SVi 


SWV^.  EV^  SBVd:  SWV4.  WVi  NWV4,  NWV4 
^Vi  Section  19;  WVi  Section  30. 

T.20S..  R.11W.  Willamette  Meridian:'' 
Section  10  except  NVi  NVi.  SWV4  SWV4; 
Sections  11-14:  BVi  Section  15;  BVi  BVi. 
NWVi  NBV4  Section  22:  Section  23  except 
SVi  SWVi;  Section  24-2S;  BVi  Section  26; 
Section  27  except  NVi.  NEV4  SWV4;  Section 
35  except  WVi.  SWVi  SEVi;  NVi  NVi,  WVi 
SWV4;  NEV4  SWV,.  SWV4  NWV4  Section  36. 

T.21S..  RllW.  Willamette  Meridian:  NBVi 
NEV4  Section  2. 


Map  and  description  of  OR-04-d 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100,000  map; 
Reedsport  and  Cottage  Grove,  G^on; 
1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.20S..  R.09W.  Willamette  Meridian:  BVi 
SEV4,  SWV4  SWV4.  SE"/!  NEV4  Section  32; 
SWV4.  SWV4  SEV4  Section  33. 

T.20S..  R.10W.  Willamette  Meridian:  SVi 
Section  11;  W>/i  Section  13;  NEVi  Section  14; 
SEV4  SEV4  Section  22;  W>/i.  SWVi  SEVi 
Section  23;  SWV4  NWV4  Section  25;  Section 
26  except  SEV4  NEV4;  Section  27  except  WVi 
W'/i.  EVi  SWV4;  NEVi.  S»/i  SEV4  Section  34: 
Section  35  except  NVi  SVi.  SWV4  SWV4. 

T.21S..  R09W.  Willamette  Meridian:  SVi 
SWV4.  NEV4  SWV4  Section  2;  Section  3 
except  NE>/i  NEVi;  W'/i  NEVi.  E'/i  NWV4 
Section  4;  EVi  EVi.  NEV4  SWV4,  SWVi  SWV4 
Section  5;  SEV4.  SWV4  NEV4  Section  6; 
Section  7-^;  Section  9  except  N'/i  SEV4,  S»/i 
NEV4;  SWV4,  E'/i  NWV4  Section  10;  Section 
11;  Section  14  except  E'/i  E'/i;  Section  15; 
Sections  17-19;  NWV4  Section  20;  Section 
21;  W'/i  NEV4  Section  22;  Section  23;  Section 
29;  Sections  31-35. 

T.21S..  RlOW.  Willamette  Meridian: 
Section  2;  Section  3;  NEVi  NEV4  Section  4; 
SWV4  SWV4  Section  5;  W>/i  SWVi  Section  6; 
Section  7;  S»/i,  NWV4  Section  8;  NEV4 
Section  10;  Sections  11-14;  Section  15  except 
W'/i  NWV4;  Sections  17-21;  Section  22 
except  N'/i;  Sections  33-30;  Section  31 
except  NWV4  SWV4  SEVi  SWVi;  Sections  32- 
35. 

T.21S..  RllW.  Willamette  Meridian:  SEV4 
SEV4  Section  1;  SWV4  SWV4  Section  14;  SVi 
N'/i.  S'/i  SVi.  NVi  NWV4  Section  23;  Sections 
24-25;  Section  26  except  NWVi  NWV4; 


Section  27  except  NV«  NVi;  Sectioa  28  except 
NVi  NVi,  NVi  SWV4:  SVi  NEV4  Section  29; 
NBV4  NBV4  Sactioo  32;  Section  33  except  SVi 
SWV4:  Section  34  except  NWVi  SWVi; 
Section  35  except  SVi  SWV4.  NWV4  SWVi; 
Section  36  exoq>t  WVi  SWVi. 

T.22S..  R09W.  Willamette  Meridian: 
Section  4  except  SBV4,  SWVi  NBVi,  NBVi 
SWV4;  Section  .1  except  SWVi;  Section  6 
except  SEV4,  SBV4  NE  Vi;  Section  7;  Section 
9;  NWVi  SWV4  Section  17. 

T.22S.,  RlOW.  Willamette  Meridian: 
Sections  1-5;  NBV4,  NVi  SBVi,  SEVi  SBV4 
Section  6;  Section  8  except  SWV4,  SWV4 
NWV4,  SWV4  SBV4:  Sections  9-12;  NVi 
Section  13;  NEVi.  NVi  NWVi.  SWVi  NWVi. 
NBV4  SBV4  Section  14;  NWVi.  WVi  NEV4, 
NWVi  SWVi  Section  15;  NVi  NEV4.  SBV^ 
NEVi  Section  17. 

T.22S.,  RllW.  Willamette  Meridian:  NEV4 
NBVi  Section  1. 

Description  of  Lands  Using  Protracted 
Public  Land  Survey  Lines 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.22S.,  R09W.  WUlamette  Meridian:  NVi 
NBV4  Section  16. 

T.22S..  RllW.  Willamette  Meridian:  SEVi 
NBV4  Section  1. 


Map  and  description  of  OR-04-e 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100,000  map;  Cottage 
Grove  and  Rosebuig,  Oregon;  1995. 

Proposed  CriticalHabitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.22S.,  R08W.  Willamette  Meridian:  NEVi. 
NVi  NWV4.  SEV4  NWV4,  NEVi  SWV4  Section 
27. 

T.22S.,  R09W.  Willamette  Meridian:  SBV4 
SWVi  Section  34. 

T.23S..  R08W.  Willamette  Meridian: 
Section  3  except  NWV4  NWV4;  Section  5; 
S'/i,  SEV4  NEV4.  SWV4  NWV4  Section  6; 
Section  7;  Section  9;  NWV4,  S'A  SVi,  NWVi 
SWVi  Section  11;  Section  14  except  NVi 
NEV4;  WVi  NWVi,  N'/i  SE'/4.  SEVi  NWV4. 
SWV4  NEV4,  NBV4  SW'/4  Section  14;  Section 
15;  Section  17-19;  Section  20  except  NVi 
NEVi,  SEVi  NEy4,  NE'A  SEVi;  Section  21; 
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Section  23  except  S'/2  NE'A,  SW'/.  NW'A; 
NW'/4  NW'/*  Section  25;  Section  27;  Section 
28  except  N'/i  NE'/i.  SE'/i  NE'A.  NE'/i  NW'A; 
Sections  29-33;  Section  35  except  E'/i  NE'A. 

T.23S..  R09W.  Willamette  Meridian: 
Section  3  except  NE'A.  W'/i  W'/j;  SW'A 
SW'/4  Section  4;  SW'/i  SW'A  Section  6; 
Sections  7-8;  W'/i  Section  9;  SW'/i  SW'/i 
Section  12;  N'/i.  W'/i  SW'A.  SE'A  SW'/i.  E'/i 
SE'/4  SW1/4  SE'A  Section  13;  Sections  14-17; 
Section  20  except  S'/i  N'/i;  Section  21-22; 
N'/i  Section  23;  Sections  24-25;  Section  26 
except  NW'A;  Section  27;  Section  28  except 
B'/i  SE'A;  Section  29. 

T.23S..  RlOW.  Willamette  Meridian: 
Section  1. 

T.24S..  R07W.  Willamette  Meridian:  SEV4 
NW'A  Section  6;  Section  7;  E'/i  Section  18; 
Section  19  except  E'/i  E'/i,  SW'A  SE'A. 

T.24S..  R08W.  Willamette  Meridian: 
Section  1;  Section  3;  E'/i,  E'/i  SW'A  Section 
9;  Sections  10-11;  Section  13;  Section  15; 
SE'A.  SE'A  NE'A  Section  17;  Section  20 
except  J^W'A;  Section  21;  SE'A  Section  22; 
Section  23;  Section  25;  Sections  27-29; 
Section  33;  Section  35. 

T.25S.,  R07W.  Willamette  Meridian:  S'/i 
S'/i,  NW'A  SE'A  Section  6;  S'/i  S'/i,  NE'A 
NE'A  Section  7;  NW'A  NE'A,  NW'A  NW'A 
Section  16;  Section  17  except  NE'A  NE'A; 
Section  18  except  W'/i  W'/i;  Section  19 
except  NE'A  NE'A;  N'/i  N',i,  SE'A  NW'A 
Section  20;  S'-i  S'/i,  NW'A  /SW'A  NE'A 
SW'A  Section  21;  SW'A.  S'/i  NW'A.  NW'A 
SE'A  Section  27;  NW'A  SW'A.  NE'A  NE'A. 
S'/i  SW'A  Section  28;  SE'A.  S'/i  NE'A.  NE'A 
NE'A.  E'/i  SW'A  Section  29;  NW'A  NW'A 
Section  30;  E'/i.  W'/i  SW'A  Section  31;  W'/i 
Section  32;  W'/i,  W'/i  E'/i,  SE'A  NE'A 
Section  33;  W'/i  NW'A  Section  34. 

T.25S..  R08W.  Willamette  Meridian: 
Section  1;  Sections  3-4;  E'/i  E'/i  Section  5; 
Section  8  except  WVi,  NW'A  NE'A;  Section 
9;  N'/i  NE'A,  NE'A  NW'A.  NW'A  SW'A 
Section  10;  Section  11;  NE'A  NE'A  Section 
12;  Section  13;  S'/i  SE'A.  NE'A  NW'A  Section 
14;  N'/i  N'/i,  SW'A,  SW'A  NW'A,  SE'A  SE'A 
Section  15;  Section  20  except  NW'A  NW'A; 
W'/i  NW'A,  NW'A  SW'A  Section  21;  E'/i 
NE'A,  NE'A  SEV.  Section  22;  Section  23; 
Section  24  except  SE'A,  W'/i  NW'A;  Section 
25;  Section  30  except  SW'A,  W'/2  NW'A; 
Section  32  except  SE'A;  NE'A  NE'A  Section 
36. 

T.26S.,  R07W.  Willamette  Meridian: 
Section  5;  NE'A,  SE'A.  SW'A  Section  6; 
Section  7  except  NW'A  SW'A,  SW'A  NW'A; 
N'/i  NE'A.  SE'A  NE'A.  E'-i  SE'A,  N'/i  SW'A, 
NW'A  NW'A  Section  8;  Section  9  except  N'/i 
NW'A. 

T.26S.,  R08W.  Willamette  Meridian:  W'/i, 
B'/i  SE'A,  SE'A  SW'A  Section  1;  NW'A  SE'A, 
SE'A  NW'A  Section  12. 

Description  of  Lands  Using  Protracted 
Public  Land  Survey  Lines 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.25S..  R07W.  Willamette  Meridian:  SW'A 
SE'A  Section  6;  NE'A  NW'A  Section  34. 
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OR-04-e 

Map  and  description  of  OR-04-f 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100,000  map;  Cottage 
Grove  and  Rosebure,  Oregon;  1995. 

Proposed  CriticalHabitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.22S.,  R06W.  Willamette  Meridian:  S'/i. 
S'/i  NE'A  Section  17;  Section  19;  Section  21; 
Section  29;  Section  30  except  W'/i  NW'A. 
SE'A  NW'A.  NW'A  SW'A;  Section  31;  NW'A 
NE'A.  NE'A  NW'A  Section  32;  Section  33. 

T.23S..  R06W.  Willamette  Meridian:  W'/i 
SW'A  Section  4;  Section  5  except  W'/i  SW'A; 
N'/i  NE'A,  NE'A  NW'A  Section  8;  NW'A 
NW'A  Section  9;  Section  11  except  N'/i  N'/i; 
NW'A  NW'A  Section  12;  SE'A  Section  14; 
Section  15  except  W'/i  W'/i;  Section  19 
except  NW'A  NW'A;  N'/i  NW'A,  SW'A 
NW'A,  NW'A  SW'A,  SE'A  SE'A  Section  20; 
Section  21  except  N'/i  N'/i;  W'/i  SW'A,  S'/i 
SE'A,  NE'A  NW'A,  SW'A  NW'A,  N'/i  NE'A 
Section  22;  Section  23  except  N'/i  NW'A. 
SE'A  SW'A;  N'/i  NE'A,  S'/i  NW'A.  SW'A 
NE'A.  NW'A  NW'A.  SW'A  SW'A  Section  26; 
Section  27  except  N'/i  NE'A,  NE'A  NW'A; 
Section  28  except  E'/2  NW'A.  NW'A  SE'A, 
NE'A  SW'A;  Section  29  except  SW'A  SW'A; 
Section  31;  NW'A  NW'A  Section  32;  Section 
33  except  W'/i  NW'A,  NW'A  SW'A;  W'/i 
NW'A,  NW'A  SW'A  Section  34;  Section  35 
except  NW'A  NW'A. 

T.23S.,  R07W.  Willamette  Meridian:  N'/i 
NW'A,  S'/i  NE'A,  N'/i  SW'A,  NW'A  SE'A 
Section  3;  E'/i  NW'A,  S'/i  NE'A,  NE'A  SE'A 
Section  15;  Section  23  except  N'/i  N'/i.  SE'A 
NW'A.  SW'A  NE'A.  SW'A  SW'A;  Section  25; 
S'/i  SE'A.  SW'A  SE'A  Section  33. 

T.24S.,  R06W.  Willamette  Meridian:  N'/i 
NE'A  Section  2;  Section  3;  N'/i  SW'A,  NW'A 
SE'A,  SWVi  NE'A  Section  4;  Section  5;  NW'A 
NE'A  Section  10. 

T.24S.,  R07W.  Willamette  Meridian:  N'/i 
NW'A  Section  2;  S'/i  SW'A,  NW'A  SW'A, 
SW'A  SE'A,  SE'A  NE'A  Section  3;  Section  11 
except  NE'A,  E'/i  SE'A.  NE'A  NW'A;  N'/z 
N'/i,  W'/i  SE'A.  SW'A  NW'A  Section  15;  E'/i 
SE'A  Section  21;  Section  23;  NW'A  NW'A 
Section  24;  Section  25;  Section  27  except 
SW'A.  SW'A  NW'A;  SE'A  SW'A,  NW'A 
SW'A.  SW'A  NW'A  Section  28;  Section  35. 

T.25S.,  R06W.  Willamette  Meridian:  N'-i 
NE'A  Section  6;  S'/2  NW'A,  N'/2  SW'A,  SW'A 
SW'A  Section  7;  NW'A  NW'A  Section  18. 

T.25S.,  R07W.  Willamette  Meridian: 
Section  1;  NE'A  Section  2;  Section  3;  S'/i, 


S'/i  NE'A  Section  11;  N'/i  N'/i,  SW'A  SW'A 
Section  12;  NE'A,  E'/i  NW'A  Section  14. 
T.  26S.,  R06W.  Willamette  Meridian: 
NW'A,  NW'A  SW'A,  NW'A  NE'A  Section  7. 

Description  of  Lands  Using  Protracted 
Public  Land  Survey  Lines 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.24S.,  R07W.  Willamette  Meridian:  SE'A 
NE'A  Section  15. 
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Map  and  description  of  OR-04-g 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100,000  map;  Cottage 
Grove,  Oregon;  1995. 

Proposed  Critical  Habitat  includes^ 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.21S..  RO6W.  Willamette  Meridian: 
Section  31. 

T.21S..  R07W.  Willamette  Meridian: 
Section  7  except  EV2  E'/j;  Section  16  except 
N'/i  NW'A;  Section  17;  Section  18  except 
N'/i  NE'A,  NE'A  NW'A;  Section  19;  NW'A. 
N'/i  NE'A.  SW'A  NE'A.  NE'A  SW'A,  NWVi 
SE'A  Section  20;  Section  21;  Section  25; 
NE'A,  NW'A  NW'A  Section  28;  Section  29; 
N'/i,  SW'A,  NE'A  SE'A  Section  30;  Section  31 
W'/i  NW'A.  NW'A  SW'A;  Section  33;  Section 
35. 

T.21S..  R08W.  Willamette  Meridian: 
Section  1;  S'/i  SE'A,  SE'A  SW'A  Section  2; 
S'/i  SW'A  Section  3;  Section  10  except  NE'A; 
Section  11  except  SW'A  SW'A;  Section  12; 
Section  13  except  S'/i  SW'A;  Section  14; 
Section  23  except  E'/i  E'/i;  E'/i  Section  24: 
Section  25;  N'/i  N'/i,  E'A  SE'A.  SE'A  NE'A 
Section  26;  S'/i  Section  35;  SE'A  SE'A,  SWVi 
SW'A  Section  36. 

T.22S.,  R06W.  Willamette  Meridian: 
Section  5;  NW'A,  N'/i  NE'A,  NE'A  SWVi 
Section  7. 

T.22S.,  R07W.  Willamette  Meridian: 
Section  1;  WV2  Section  6;  Section  7  except 
S'-i  S'/i,  W'/i  NW'A,  NW'A  SE'A;  Section  11 
except  NW'A;  NW'A,  N'/i  NE'A,  SW'A  NE'A. 
NE'A  SW'A  Section  15. 

T.22S.,  R08W.  Willamette  Meridian: 
Section  1;  N'/i  NE'A,  NE'A  NE'A  Section  5. 
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Description  of  Lands  Using  Protracted 
Public  Land  Survey  Lines 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.21S.,  R.08W.  Willamette  Meridian:  S'/i 
NWV«,  NWV4  SWA.  NWV4  NBV.,  SE^/i  NB'A 
Sections. 


T218 


7226 


OR-04-g 


Map  and  description  of  OR-04-h 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100,000  map;  Cottage 
Grove,  Oregon;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.21S..  R.OSW.  Willamette  Meridian:  E'/i 
SVn/4.  E'/i  NEV4,  NE'/.  SEV4  Section  27. 

T.22S.,  R.05W.  Willamette  Meridian:  W'/i 
V/^/i  Section  1;  NEV4,  S'/i  NW'A  Section  3; 
W'/i  NWV4.  NEV4  NWV4,  NWV4  NE1/4.  NWV4 
SWV4  Section  5;  Section  7  except  S^/4  SE'/., 
SB1/4  SWV4,  NB1/4  ^4EV4;  NBV4,  W'/i  SWV4, 
SWV4  hJW'A  Section  11;  NWV4  NV9V*  Section 
14;  NEV4.  NWV4  SEV4  Section  15;  NWV4 
NWV4  Section  18;  S'/i  SEV4,  NE'A  SB}/* 
Section  23. 


Map  and  description  of  OR-04-i 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100,000  map;  Eugene 
and  Cottage  Grove,  Oregon;  1995. 


Proposed  Critical  tiabitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.17S..  R.06W.  Willamette  Meridian:  W'/i 
NWV4.  NBV4  NWV4.  NWV4  NEV4  Section  31; 
SE^/.  SEV4  Section  35. 

T.17S.,  R.07W.  Willamette  Meridian:  E»/t 
SEV4,  SEV4  NEV4  Section  10;  Section  11;  S'-^. 
SWV4  NWV4  Section  13;  Section  15  except 
E'/i  NEV4,  NWV4  NWV4;  NWV4,  S'/i  S'A. 
NWV4  NE1/4  Section  19;  SB'A  Section  25; 
Section  29  except  E'/i  W'/i,  W%  NEV4. 

T.17S.,  R.08W.  Willamette  Meridian: 
Section  13;  Section  17  except  SWV4.  NEl/  4 
NEV4.  NWV4  NWV4;  Section  21;  S^/z  SWV4, 
NWV4  NWV4  Section  22;  SecUon  23;  Section 
25;  Section  27;  NEV4  SWV4  Section  28;  E'/i 
E'/i  Section  33;  Section  35. 

T.18S..  R.06W.  Willamette  Meridian: 
Section  5  except  SWV4  SWV4;  SEV4  Section 
11;  Section  19  except  NWV4  NWV4:  Section 
21  except  E'/i  SEV4;  SWV4  Section  23; 
Section  27  except  S'/i  NEV4;  Section  31; 
NEV4.  W'/i  SBV4.  NEV4  SWV4,  NWV4  NWV4 
Section  35. 

T.18S.,  R.07W.  Willamette  Meridian: 
Section  1  except  NWV4  NW'/.,  SW'/.  SW'/.; 
N'/t,  NEV4  SEV4  Section  7;  Section  17  except 
SBV4  SWV4,  NWV4  SWV4;  Section  19  except 
S'/t  SWV4,  SWV4  SEV4;  Section  21  except  S'/i 
SE'/4,  SEV4  SW'A;  Section  25;  Section  27; 
Section  29;  Section  31;  SW'A  SW'/4  Section 
32;  Section  33  except  NE'A  SW'A,  NfW'/i 
SE'/.;  S'/i  SW'/4  SecUon  34;  Section  35 
except  Ei/i  SE'A. 

T.18S.,  R.08W.  Willamette  Meridian: 
NW'/4,  NW'/4  NE'/4  Section  1;  SE'/.  NE'/. 
Section  2;  Section  3;  Section  4  except  E'/i, 
NW'/4  NW'/.;  Section  9;  Section  11  except 
E'/i  SB}/*,  SW'/4  SB'/.;  Section  13  except  NVi 
NE'/4,  E'/»  NWV*.  SW'/4  SW'/.;  N'/i.  S'/i 
SW'/4.  NE'A  SE'/4.  SE'/4  NE'/4,  SW'/.  NW'A 
Section  16;  Section  19;  Section  21  except  E^/z 
NW'/4.  NW'/4  SE'A;  S'/i.  SE'A  NE'A,  SW'A 
NW'A  Section  23;  Section  25;  Section  27; 
SE'A,  N'/i  NE'A  Section  28;  Section  29 
except  BVi  NE'A;  Section  31;  NW'A  NE'A 
Section  32;  Section  33  except  NE'A;  Section 
35  except  S'A  SW'A.  SW'A  SE'A. 

T.19S..  R.OSW.  Willamette  Meridian: 
Section  7  except  NE'A  NE'A  SW'A  SW'A; 
NW'A  NW'A.  S'/i  SW'A  Section  17;  Section 
19;  Section  29;  Section  31;  NW'A  NW'A 
Section  32;  Section  35  except  NE'A  NE'A. 

T.19S.,  R.06W.  Willamette  Meridian: 
Section  1  except  NVi  NW'A.  SW'A  NWV4; 
Section  3  except  SW'A  SW'A;  Section  5; 
Section  7  except  N'/i  NE'A;  SE'A  NW'A, 
NBV.  SW'A  Section  8:  E'/i,  S'A  SW'A,  SW'A 
NW'A  Section  15;  Section  17  except  NE'A 
NE'A,  SW'A  NW'A;  Section  19  except  SE'A 
SE'A;  E'/i  NWV4,  SW'A  NE'A  SecUon  20; 
SecUon  21;  SecUon  23;  Section  25;  Section 
27;  SecUon  29;  Section  31;  SecUon  33;  SE'A 
NE'A  SecUon  34;  Section  35. 

T.19S.,  R.07W.  Willamette  Meridian: 
SecUon  1  except  S'/i  SE'A,  SE'A  SW'A;  N'/i, 
E'/i  SE'A,  B'-^  SW'A  SecUon  3;  S'/i.  E'/i 
NE'A,  NW'A  NW'A  Section  5;  Section  7; 
Section  9  except  N'/i  NW'A,  SW'A  NW'A; 
S'/i,  S'/i  N'/i,  NW'A  NW'A,  NE'A  NE'A 
SecUon  11;  SecUon  13;  Section  15  except  N'/i 
NE'A,  NW'A  NE'A;  Section  17;  SecUon  19 
except  N'/i  SW'A;  Section  21;  Section  23; 


SW'A  SE'A  Section  24;  NE'A  NE'A,  S'/i  SE'A 
Section  25;  Section  27;  Section  29;  S'/i 
Section  30;  SecUon  31;  W'/i  NW'A  SecUon 
32;  Section  33;  Section  35. 

T.19S..  R08W.  Willamette  Meridian: 
Section  1;  Section  5;  N'/2  NW'A  Section  6; 
Section  7;  SW'A,  Yi^/z  SE'A  Section  8;  W'/4 
Section  9;  SE'A  SE'A  SecUon  11;  NE'A,  B'/4 
NW'A,  NW'A  NW'A,  NE'A  SE'A  SecUon  13; 
Section  17;  N'/i  S'/i,  SE'A  NE'A,  NW'A 
NW'A  SecUon  18;  Section  19;  NE'A  NE'A, 
S'/i  SW'A,  SW'A  SE'A  Section  20;  Section 
21;  SW'A  SE'A  Section  22;  Section  23;  SE'A 
SE'A  SecUon  24;  SecUon  25;  NW'A  SecUon 
26;  Section  27;  SE'A  SE'A  SecUon  28;  SecUon 
29;  W'/i  SE'A,  E'/i  SW'A,  SW'A  SW'A 
Section  30;  Section  31;  SecUon  33;  SecUon 
35. 

T.20S.,  R.05W.  Willamette  Meridian:  W'/i 
W'/i  SecUon  3;  Section  5;  Section  7  except 
N'/i  SW'A.  SW'A  NW'A;  W'/«i,  W'/i  NE'A 
Section  15;  Section  17  except  NW'A;  SecUon 
19;  Section  21  except  N'/i,  NE'A  SE'A;  NE'A, 
SW'A,  NE'A  SE'A  SecUon  29;  Section  31; 
Section  33;  NW'A  SW'A  SecUon  34. 

T.20S..  R.06W.  Willamette  Meridian: 
Section  1  except  S'/i  SW'A;  Section  3  except 
E'/i  SW'A,  SW'A  SW'A;  SE'A  NE'A  Section 
4;  Section  5;  S'/i  SW'A,  SW'A  SE'A  Section 
6;  Section  7  except  S'/i  SW'A;  Section  9; 
Section  11  except  W'/i  NW'A,  NW'A  SW'A, 
SE'A  NE'A;  Section  13;  Section  15;  Section 
17;  E'/i  SE'A  Section  18;  Section  19  except 
E'/i  EW,  Section  21;  SecUon  23;  SW'A  SW'A 
SecUon  24;  Section  25;  N'/i  SE'A,  SW'A  SE'A 
Section  26;  SecUon  27;  E'/i  NE'A,  NE'A  SE'A 
Section  28;  SecUon  29;  E'/i  E'/i  Section  30; 
Section  31;  S'/i  NE'A,  W'/i  SW'A  Section  32; 
SE'A.  N'/i  NW'A,  SW'A  NW'A,  NW'A  NE'A. 
SE'A  NE'A,  SE'A  SW'A  Section  33;  Section 
35  except  S'/i  SW'A. 

T.20S..  R.07W.  Willamette  Meridian: 
Section  1  except  N'/i  NE'A;  SE'A  SE'A 
SecUon  2;  Section  3  except  E'/i  NW'A; 
Section  5;  Section  6  except  N'/i  N'/i;  SecUon 
11;  Section  12  except  E'/^  B'/^,  NW'A  SE'A, 
SW'A  NE'A;  SecUon  13;  Section  14  except 
E'/i  SE'A;  Section  15;  NE'A  SE'A  Section  20; 
SecUon  21;  Section  22  except  SE'A.  SE'A 
NE'A;  Section  23  except  W'/i  SW'A,  SE'A 
SE'A,  SW'A  NW'A;  Section  33  except  E'/t 
NE'A;  SW'A  Section  34. 

T.20S.  R.08W.  Willamette  Meridian: 
Section  1;  SW'A  Section  2;  SecUon  3;  N'/i 
NE'A  SecUon  6;  SecUon  9  except  SW'A 
SW'A;  SecUon  11;  W'/i  VIV2  Section  12; 
NW'A  NW'A  Section  13. 

T.21S.,  R.05W.  Willamette  Meridian: 
Section  3  except  NE'A  NE'A.  SE'A  SE'A;  N'/i 
Section  5;  Section  7;  Section  19  except  S'/b 
SE'A. 

T.21S.,  R.06W.  Willamette  Meridian: 
SecUon  1  except  S'/i  NW'A,  SW'A  NE'A, 
SE'A  SE'A;  Section  3;  Section  5;  W'/i  SW'A 
Section  6;  Section  7  except  NW'A  NE'A; 
Section  8  except  SE'A;  Section  9;  Section  11; 
NE'A  SecUon  12;  Section  13;  Section  14 
except  NE'A;  Sections  15-17;  N'/i  NW'A, 
NW'A  NE'A.  S'/i  SE'A.  NE'A  SW'A,  NW'A 
SW'A  Section  18;  Section  19;  NW'A  NE'A 
Section  20;  Section  21;  S'/«j  NE'A,  N'/i  SEV4 
Section  22;  Section  23;  Section  27. 

Proposed  Critical  Habitat  includes 
only  State  lands  described  within  the 
following  areas: 
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T.17S.,  R.08W.  Willamette  Meridian:  SE'A 
NWVt  Section  28. 
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Map  and  description  of  OR-04-j 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100,000  map;  Eugene, 
Oregon;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

i    T.13S..  R.06W.  Willamette  Meridian:  S'/2 
Section  31. 

T.14S..  R.06W.  Willamette  Meridian:  SW'A 
NW'A  Section  6;  Section  7;  Section  31. 

T.14S.,  R.07W.  Willamette  Meridian: 
Section  1;  Section  9;  NE'A  SE'A  SecUon  10; 
Section  11  except  SE'A;  Section  12  except 
B'/i  E'/2.  S'/2  SW'A,  NE'A  SW'A.  SE'A  NW'A; 
Section  13  except  N'/i  SW'A.  SE'A  SW'A, 
SW'A  SE'A;  SE'A  SW'A  Section  14;  SecUon 
17;  Section  19  except  NE'A  NE'A;  SW'A 
SE'A,  S'/i  SW'A.  NW'A  SW'A  Section  20; 
Section  21  except  N'/z  NW'A,  SW'A  NW'A; 
Section  23  except  SW'A  SE'A;  S'/2  SE'A, 
NE'A  SE'A,  SE'A  NE'A  Section  24;  Section 
25;  Section  26  except  N'/i  N'/i;  SecUon  27; 
S'/i  Section  28;  Sections  29-34. 

T.14S..  R.08W.  Willamette  Meridian: 
Section  19  except  N'/i  N'A,  SW'A  SW'A; 
SW'A  Section  20;  S'/j  S'/i.  N'/2  SW'A  Section 
21;  S'/i  SW'A.  W'/i  SE'A  Section  22;  S'/^ 
SW'A  Section  23;  E'/i  E'/i,  W'/i  NE'A  Section 
25;  NW'A  Section  26;  Section  27;  E'/i  SW'A 
Section  28;  Section  29  except  N'/i  N'/^; 
Section  30  except  N'A  NE'A,  SW'A  NE'A, 
W'/2  SE'A.  E'/i  SW'A;  Section  31  except  N'/2 
SW'A.  NW'A  SE'A;  Section  32;  N'/i  S'/i.  N'/i 
Section  33;  NW'A.  N'/i  NE'A.  NW'A  SW'A 
Section  34;  NW'A  NW'A  Section  35. 

T.15S..  R.06W.  Willamette  Meridian: 
Section  29;  Section  31;  Section  33  except 
NE'A,  B'/2  SE'A.  SW'A  NW'A;  SE'A  SE'A 
Section  34;  SW'A  SW'A  Section  35. 

T.15S.,  R.07W.  Willamette  Meridian: 
Section  3  except  S'/i  SW'A;  Section  4  except 
E'/i  NE'A,  NW'A  SE'A,  NE'A  SE'A;  Sections 
5-6;  Section  7  except  S'/2  S'/2;  NW'A  NE'A 
Section  8;  Sections  18-21;  Section  25  except 
SE'A  NE'A;  SecUon  27;  Section  29;  SW'A 
SWV4  Section  30;  Section  31;  Section  33 
except  NE'A;  SE'A  NW'A,  SE'A  NE'A,  NE'A 
SE'A  SW'A  SE'A  Section  35. 

T.15S.,  R.08W.  Willamette  Meridian: 
Section  1;  S'/2  SecUon  2;  Section  3  except 
W'/i  SW'A,  NE'A  SW'A,  NW'A  SE'A,  N'/2 


NE'A,  SW'A  NW'A;  NE'A,  SW'A  SW'A 
Section  4;  Section  5  except  S'/i  NE'A,  SE'A 
NWV.,  NE'A  SW'A.  W'/i  SW'A.  N'/i  SE'A; 
Section  6  except  SE'A.  E'/4  SW'A,  SVi  NW'A, 
S'/i  SW'A;  Section  7  except  N'/«i  NVi,  SE'A 
NE'A;  Section  9  except  S'A  SE'A;  Section  11; 
Sections  13-14;  Section  15  except  NW'A 
NW'A;  Sections  16-27;  N'/i  Section  28; 
Sections  29-31;  N'/i,  W'/i  SW'A  Section  32; 
Section  33;  S'/i  SW'A,  SW'A  SE'A  Section 
34;  Section  35;  W'A  SecUon  36. 

T.16S.,  R.06W.  Willamette  Meridian:  SE'A, 
E'/i  SW'A,  NW'A  SW'A,  SW'A  NW'A  Section 
3;  Section  5  except  S'/i  SW'A,  NW'A  SW'A, 
SW'A  NW'A;  SecUon  7  except  S'/i  SE'A, 
NE'A  SE'A;  SW'A  SE'A  Section  8;  Section  9; 
SW'A  NE'A,  NE'A  NW'A  Section  12;  NW'A. 
N'/i  NE'A,  W'/^  SE'A,  SW'A  SW'A  Section 
17;S'/iS'/iSeqUon33. 

T.16S.,  R.07W.  Willamette  Meridian: 
Section  1;  Section  3  except  S'/i  SW'A; 
Section  5  except  S'/i  SW'A,  SW'A  SE'A;  S'/i 
SW'A  Section  6:  Section  7  except  NE'A, 
NW'A  NW'A;  NE'A,  N'/^  SE'A.  SE'A  NW'A 
Section  11;  Section  13;  E'A,  SW'A  SecUon  15; 
W'/^  NW'A  Section  18;  S'/i,  S'/^  N'/i  Section 
19;  Section  21. 

T.16S.,  R.08W.  Willamette  Meridian: 
Section  1  except  SW'A  SW'A;  N'/i  NW'A, 
SE'A  SE'A  Section  2;  Sections  3-4;  Section 
5  except  W'/«8  SW'A,  NE'A  SW'A,  NW'A 
SE'A,  NW'A  NW'A;  S'/«2  SW'A,  NE'A  SW'A, 
W'A  NW'A,  SE'A  NW'A,  NW'A  NE'A  Section 
6;  N'/«i  NE'A,  S'/i  SE'A.  W'/i  SW'A,  SW'A 
NW'A  Section  7;  Sections  8-9;  W'A  W'A 
Section  10;  Section  11;  SW'A  SW'A  Section 
12;  Section  13  except  S'/2  SE'A,  SW'A  SW'A; 
SW'A  SW'A  Section  14;  Section  15;  Section 
17  except  SW'A  NW'A;  SW'A.  W'/i  NW'A. 
E'/«2  SE'A,  NW'A  SE'A,  SE'A  NE'A  Section  18; 
Section  19  except  E'/2  SW'A.  S'A  NE'A; 
NW'A  SE'A;  N'/z,  NMj  SW'A,  E'/i  SE'A 
Section  20;  Sections  21-23;  S'/2  SW'A,  NE'A 
NW'A.  SW'A  SE'A  Section  24;  SecUon  25; 
N'/i  SecUon  26;  Section  27;  Section  28  except 
S'/z  SE'A;  Section  29  except  NW'A  NW'A; 
S'/j  SE'A.  SE'A  NE'A,  NE'A  NW'A.  SW'A 
NW'A  Section  30;  Section  31  except  N'/i 
NW'A;  Section  32  except  SE'A,  Section  33; 
S'/i  Section  34;  N'A.  NW'A  SE'A  Section  35; 
N'y^  NE'A  Section  36. 

T.17S.,  R.08W.  Willamette  Meridian: 
Section  5;  N'/«j  NE'A  Section  6. 


Map  and  description  of  OR-04-k 
taken  from  United  States  Fish  and 


Wildhfe  Service  1:100,000  map; 
Corvallis,  EiMene,  Oregon;  1995. 

Proposed  Qitical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  foUoMring  areas: 

T.12S.,  R.06W.  Willamette  Meridian: 
NW'A  NW'A  Section  31. 

T.12S.,  R.07W.  Willamette  Meridian:  SE'A. 
S'/i  SW'A,  S'/i  NE'A.  NE'A  SW'A  Section  10; 
SecUon  11  except  N'/i  N'/i;  W'/i  SW'A,  SW'A 
NW'A  Section  12;  Sections  14-15;  Section  16 
except  NW'A  NW'A;  SecUon  19  except  N',^ 
N'/i;  Section  20  except  SW'A  SW'A;  Sections 
21-23;  W'/i  Section  24;  Section  25;  Section 
26  except  SE'A  SW'A;  Sections  27-30; 
Section  31  except  W'/i  NW'A,  NW'A  SW'A 
Section  32  except  NW'A,  NW'A  NE'A; 
Sections  33-34;  Sections  35  except  N'/i 
NW'A;  N'A  N'/i,  W'/i  SW'A,  SWV4  NW'A 
Section  36. 

T.12S..  R.08W.  Willamette  Meridian:  SW'A 
SW'A  Section  2;  SW'A,  S'/i  SE'A  Section  3; 
NW'A  NW'A.W'/i  SE'A  Section  4;  Section  S 
except  NW'A,  S'/i  SW'A.  NE'A  SE'A;  NE'A. 
E'/i  NW'A  Section  7;  W'/i  NW'A,  N'A  SEV4 
Section  8;  Section  9  except  NE'A  NE'A,  WV4 
SW'A,  SE'A  SW'A.  W'/2  SE'A;  SE'A.  NE'A 
NE'A  Section  10;  Section  11  except  N'A 
NE'A,  NE'A  NW'A.  SE'A  SE'A;  SecUon  12 
except  N'/i,  NE'A  SE'A;  E'A,  E'/i  SW'A 
Section  13;  N'-^  N'A.  S'/2  NE'A.  SE'A  SW'A 
Section  15;  N'/i  NE'A.  NW'A  NW'A  Section 
16;  Section  17  except  NW'A.  NW'A  NE'A; 
SW'A,  W'/i  SE'A.  SW'A  NW'A  Section  18; 
W'/i,  SW'A  SE'A  Section  19;  S'A  NE'A 
Section  20;  Section  21;  Section  22  except 
NW'A  NW'A;  SE'A.  S'A  SW'/4  Section  23; 
W'A  W'/2  Section  24;  SecUon  25;  N'A  Section 
26;  Section  27;  W'A  SW'A  Section  28; 
Section  29  except  E'/2  NE'A.  NW'A  NE'A; 
W'A  SW'A.  N'/i  NW'A.  NW'A  NE'A,  NE'A 
SE'A  Section  30;  Section  31:  SW'A  SW'A 
Section  32;  Section  33  except  SE'A,  W',^ 
NE'A,  NW'A  NW'A;  Section  35  except  SW'A 
NW'A,  NW'A  SW'A;  SE'A  SE'A  Sectipn  36. 

T.12S..  R.09W.  Willamette  Meridian:  E'A 
SE'A,  SE'A  NE'A  Section  13;  E'A  E'A  Section 
24. 

T.13S.,  R07W.  Willamette  Meridian: 
NW'A  NW'A  Section  1;  N'A  NE'A.  S'A  SE'A, 
W'/i  NW'A.  N'/i  SW'A,  SW'A  SW'A.  SE'A 
NW'A.  SW'A  NE'A  Section  2;  Section  3; 
Section  5;  W'/2  Section  6:  Section  7;  Section 
9;  N'/2  NW'A,  SW'A  NW'A  Section  15; 
Section  17;  SW'A  SW'A  Section  18;  N'A 
SW'A,  SE'A  SW'A,  WV2  SE'A,  SE'A  SE'A, 
N'/^  Section  19;  E'A  NW'A,  NE'A  SW'A,  W'/i 
NE'A  Section  21;  S^/z.  W'A  NW'A  Section  27; 
Section  35  except  S'A,  NE'A  NE'A. 

T.13S..  R.08W.  Willamette  Meridian: 
Section  1;  NE'A  Section  2;  SecUon  3  except 
NE'A  NE'A;  Section  5;  S'/i  Section  6;  Section 
7;  E'A  SE'A  Section  8:  Section  9  except 
NW'A  NE'A;  Section  11;  W'A  NW'A.  SE'A 
NW'A,  E'A  SE'A.  NW'A  SE'A.  SE'A  NE'A, 
NE'A  SW'A  Section  12;  Section  13;  E'A,  NE'A 
SW'A  Section  14;  Section  15;  Section  17; 
Sections  19-21;  Section  23;  W'A  W'/i,  SE'A 
NW'A,  SE'A  NE'A  Section  24;  Section  25; 
W'/2  SE'A.  E'/2  SW'A.  SW'A  SW'A.  NW'A 
NW'A  Section  26;  Section  27;  Section  29; 
NW'A.  NW'A  SW'A,  SW'A  SE'A  Section  30; 
Section  31;  SE'A  SE'A,  SW'A  NW'A  Section 
32;  Section  33;  SW'A  NW'A  Section  34; 
Section  35  except  E'A  SE'A. 
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T.13S..  R09W.  Willamette  Meridian:  B^i^ 
BV<i  Section  25. 

T.14S..  R.07W.  Willamette  Meridian:  SW'/. 
SWV4  Section  5;  NEV«  NEV«  Section  7:  NW'A 
NWV*  Section  8. 

T.14S.,  R.08W.  Willamette  Meridian: 
NWVi  NWV4  Section  2;  N'/i  N'/i,  N'/i  SW'A, 
S'/i  NWV«  Section  3;  Section  5  except  S'/i 
SEV4;  Section  7  except  WV2  SW'A,  SWV« 
NWV«,  N^/2  NWV4:  SEV4.  S^/2  NEV4,  NB1/4 
NBV4  Section  11;  Vf^/i  SViV*  Section  15. 

T.14S..  R.09W.  Willamette  Meridian:  NE}/* 
NB1/4  Section  1. 
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Map  and  description  of  OR-05-a 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100,000  map; 
Reedsport,  Cottage  Grove,  Coos  Bay  and 
Roseburg,  Oregon;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.22S..  RlOW.  Willamette  Meridian:  N'/i. 
NWV4  SWV4.  NWV4  SE^/4  Section  35. 

Proposed  Critical  Habitat  includes 
only  State  lands  described  within  the 
following  areas: 

T.22S.,  R.10W.,  Willamette  Meridian:  E'A 
SWV4,  NWV4  SEV4.  S'/j  SE1/4.  SWV4  NEV4, 
SEV4  NWV4,  SWV4,  Lote  1,  2, 6-9,  a  portion 
of  Lot  3  Section  07;  Lot  5.  Lot  7  Section  08; 
Lot  9,  SEV4  SWV4  Section  14;  Lots  9, 10,  a 
portion  of  Lot  7,  SEV4  SE'/.  Section  15;  E'/i 
SWV4,  SWV4  SEV4.  Lots  5-8.  Lots  10-15 
Section  17;  Sections  18-20;  Section  21  except 
Lot  18;  Section  22;  Lote  5-11,  SWV4  NEV4, 
E'/i  NWV4,  NEV4  SWV4.  N'/i  SE1/4  Section  23; 
NEV4  NWV4  Section  24;  Sections  26-34;  E'/«j 
SWV4,  a  portion  of  S'/i  SE'/.  Section  35. 

T.22S.,  R.11W.,  Willamette  Meridian:  Lot 
5,  Lote  9-14  Section  01;  S'/i  NW'A.  SW'/. 
NEV4,  N'/i  SEV4,  NEV4  SWV4.  Lote  5-9 
Section  02;  NW'A  NEV4,  SB^A  NEV4,  E'/i 
SE'A,  Lot  1.  a  portion  of  SWV.  NE'/.  Section 
03;  Lote  1-4,  N'/j  S'/i,  NE'/.,  SB'A  NW'/. 
Section  09;  Lote  2-3,  N'/i  SW'/.,  NW'/. 
Section  10. 

T.22S.,  R.11W.,  Willamette  Meridian:  Lot 
1,  Lote  4-7,  a  portion  of  Lot  3,  NE'A  NW'A, 
NE'/4,  NE'/4  SE'/4,  a  portion  of  NW'A  SE'A 
Section  11;  Sections  12-14;  S'/2,  NW'A.  a 
portion  of  S'/i  NE'A  Section  15;  Section  16; 
N'A  SW'A,  SE'A  SW'A,  E'/i  SE'A,  SW'A 


NEV..  SE'A  NW'A.  Lote  5-7  Section  19;  S'/i 
NEV.,  NEV.  NE'A.  SE'A,  Lote  1-4  Section  17; 
SV.  NW'A.  W'/«.  EVi.  SW'A.  NBV4  NE'A,  Lote 
1-4  Section  20;  Sections  21-36. 

T.22S.,  R.12W.,  Willamette  Meridian:  Lote 
2-4,  WMi  SE'A,  SW'A  NE'A,  SE'A  NW'A.  E'/i 
SW'A  Section  24;  Lot  4,  SW'A  SE'A,  S'/i 
SW'A  Section  25;  N'/i  SE'A,  SE'A  SE'A 
Section  26;  NE'A  NE'A,  SW'A  NE'A.  a 
portion  of  E'/i  SE'A  Section  35;  Section  36. 

T.23S.,  R.10W.,  Willamette  Meridian:  Lote 
1-13,  Lote  16-21,  W'/i  SW'A  Section  02; 
Section  03;  Section  10. 

T.23S.,  R.10W.,  Willamette  Meridian:  Lote 
1, 4,  5, 8,  9,  SE'A  NWV4,  S'/i  SW'A,  SE'A 
Section  11;  N'/i  NE'A,  NW'A  Section  14; 
Section  15;  Sections  22-23;  SE'A,  NW'A 
Section  24;  Sections  26-27. 

T.23S.,  RlOW..  Willamette  Meridian: 
Sections  04-09;  Sections  16-21;  Sections  26- 
30;  W'/4  NW'A.  NE'A.  NW'A  SE'A,  NE'A 
SW'A.  Lote  1-5,  a  portion  of  Lot  6  Section 
31;  N'/i  NE'A,  SW'A  NE'A,  NW'A,  NW'A 
SE'A  Section  32;  W'/i  NE'A,  NW'A.  NW'A 
SW'A.  NE'A  NE'A  Section  33. 

T.23S..  RllW..  Willamette  Meridian; 
Sections  01-06;  E'/i  W'/z,  E'/i,  Lote  2-4 
Section  07;  Sections  08-17;  N'/i,  N'/i  SE'A, 
Lot  3.  a  portion  of  NE'A  SW'A  Section  18; 
S'/i  NE'A  NW'A.  NEV..  SE'A  NWA,  SE'A, 
E'/i  SW'A,  Lote  2-4,  a  portion  of  Lot  1 
Section  19. 

T.23S.,  RllW.,  Waiamette  Meridian: 
Sections  20-25;  SVi.  N'/i  N'/i,  SW'A  NW'A, 
SE'A  NE'A,  portions  of  SE'A  NWV4  and 
SW'A  NE'A  Section  26;  Sections  27-29;  Lote 
1,  3, 4,  SE'A,  E'/i  SW'A,  N'/i  NE'A,  NE'A 
NW'A  Section  30;  Sections  31-36. 

T.23S.,  R12W.,  Willamette  Meridian:  NE'A 
SE'A.  Lote  1-4  Section  01;  NE'A  Section  02; 
S'/i  NE'A,  SE'A  NW'A,  SE'A  Section  12; 
NE'A,  E'/i  NW'A  Section  W;  E'A  SE'A 
Section  25;  SE'A  SE'A,  a  portion  of  SW'A 
SE'A  Section  27;  E'/i  NE'A,  S'/i  S'/i,  NE'A 
SE'A  Section  34;  S'/i,  NE'A,  W'/i  NW'A,  SE'A 
NW'A  Section  35;  S'/i  SE'A.  SW'A,  N'/i 
NEV4,  W'/i  NWV4,  portions  of  S'/i  NE'A  and 
N'/i  SE'A  Section  36. 

T.24S.,  RlOW.,  WUlamette  Meridian:  Lote 
1-4,  Lote  7-18  Section  06. 

T.24S.,  RllW.,  Willamette  Meridian: 
Sections  01  and  02;  Lote  1-4,  S'/i  N'-i,  SE'A, 
E'-i  SW'A,  portions  of  W'/i  SW'A  Section  03; 
Section  04  except  a  portion  of  SE'A  SE'A; 
Sections  05-08;  N'/i,  SW'A,  N'A  SE'A,  SW'A 
SE'A  Section  09;  Section  10;  N'/i,  N'/i  S'/i 
Section  11;  N'/i  Section  12;  Sections  15-16; 
N'/i.  N'/i  SW'A.  NW'A  SE'A.  Lote  1-3.  a 
portion  of  SE'A  SE'A  Section  17;  Section  18; 
a  portion  of  N'/i  NE'A  Section  19;  a  portion 
of  Lot  1.  Lote  2-7,  NE'A  SE'A,  a  portion  of 
E'/i  NE'A  Section  20;  Section  21;  N'/i,  N'/i 
S'/i,  Lote  1-2  Section  22;  Lote  4-5.  W'/i 
SW'A,  SE'A  SW'A,  SW'A  SE'A  Section  27; 
Sections  28-29;  a  portion  of  Lot  1  Section  30; 
NE'A,  E'/i  NW'A,  N'/i  SE'A  Section  31;  N'/i, 
N'/i  SW'A.  NW'A  SE'A  Section  32. 

T.24S.,  RllW.,  Willamette  Meridian: 
NW'A,  N'/i  NE'A,  SE'A  NE'A  Section  33;  N'/i 
N'/i  Section  34.  ♦ 

T.24S..  R12W.,  Willamette  Meridian: 
Sections  01-03;  NE'A  SE'A.  SE'A  NE'A 
Section  04;  SE'A  SE'A,  a  portion  of  E'/i  NE'A 
Section  09;  Sections  10-14;  E'/i,  NE'A  NWV4, 
Lot  1,  portions  of  Lot  2  and  SE'A  SW'A 
Section  15;  S'/i  N'/i,  N'/i  NE'A  Section  16; 


NE'A,  SE'A  NW'A,  NE'A  SW'A.  N'/i  SE'A 
Section  22;  Section  23  except  SE'A  NE'A; 
Lote  1-2.  NE'A  NE'A.  W'/i  E'/i,  SE'A  SE'A. 
S'/i  NW'A.  SW'A.  a  portion  of  SE'A  NE'A 
Section  24;  Lote  1-2.  N'/i  NE'A.  a  portion  of 
S'/^  NW'A  Section  25. 


Map  and  description  of  OR-06-a 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100,000  map;  Coos 
Bay,  Oregon; 1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.26S.,  RllW.  Willamette  Meridian: 
NW'A  SW'A  Section  6. 

T.26S..  R12W.  Willamette  Meridian: 
Section  1  except  N'/2  N'/z;  E'/i  NE'A,  NE'A 
SE'A  Section  2;  NE'A  NW'A  Section  13. 


Map  and  description  of  OR-06-b 
taken  from  United  States  Fish  and 
WildUfe  Service  1:100,000  map; 
Roseburg,  Oregon;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.25S.,  RlOW.  Willamette  Meridian:  SE'A, 
SE'A  NE'A  Section  29;  Section  31;  Section 
33. 

T.26S.,  R09W.  Willamette  Meridian:  SE'A. 
E'/i  SW'A  Section  9;  Section  10  except  NE'A; 
Section  17;  S'/i  S'/z  Section  18;  Section  19; 
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SWV4  Section  20;  Section  21;  N'/i  N'/i,  S'-i 
SVi  Section  28;  Section  29;  Section  31  except 
N'/k  SW'A.  SW'A  SW'A;  SW'A,  W'/i  SEV., 
SEV4  NW'A  Section  32;  Section  33. 

T.26S..  RlOW.  Willamette  Meridian: 
Sections  3-5;  E'/i,  SE'A  NW'A  Section  6; 
Section  7;  SW'A,  S'/i  NE'A  Section  8;  Section 
9;  Section  11;  Section  13;  N'/i  Section  14; 
Sections  1&-17;  Section  19;  SE'A  Section  20; 
NEV4,  E'/i  NW'A,  NW'A  NWV.  Section  21; 
^N^/^  Section  22;  Section  23;  N'/i  N'/i,  N'/i 
S'/i  Section  24;  Section  25;  Section  27;  NE'A 
Section  28;  Sections  29-31;  E'/i  Section  32; 
Section  33;  Section  35  except  SE'A. 

T.27S.,  R09W.  Willamette  Meridian: 
Sections  4-5;  SE'A,  NE'A  NE'A,  SE'A  SW'A 
Section  6;  Section  7  except  NW'A  SW'A;  N'/i 
NWV.,  W'/i  SW'A  Section  8;  Section  9; 
Section  17;  Section  18  except  SW'A,  SE'A 
SEV4:  Section  19  except  NE'A  NE'A;  Sections 
20-21;  Sections  29-31;  E'/i  SE'A,  SW'A  SE'A 
Section  33. 

T.27S.,  RlOW.  Willamette  Meridian:  E'/i 
B'/i,  W'/i  SE'A  Section  1;  Section  3;  S'/i 
SWA  Section  4;  Section  5;  SE'A  Section  6; 
Sections  7-9;  NE'A,  SE'A  SE'A  Section  10; 
Section  11;  S'/i  NW'A,  W'/i  SW'A,  SE'A  SE'A 
Section  12;  Sections  13-15;  N'/i  Section  16; 
Sections  17-20;  Sections  21-23;  W'A  NW'A 
Section  24;  Sections  25-28;  Section  29  except 
SVi  SW'A.  SW'A  SE'A;  NE'A,  SE'A  SE'A, 
W'/i  SW'A  Section  30;  Section  31;  S'/i  S'/i, 
S'/i  NW'A,  NW'A  SW'A  Section  32;  Section 
33  except  SW'A  SW'A;  SW'A  NW'A  Section 
34;  Section  35. 

T.28S.,  R09W.  Willamette  Meridian:  SE'A 
SW'A  Section  4;  Section  5;  Section  7  except 
N'/j  NWV.;  Section  9. 

T.28S.,  RlOW.  Willamette  Meridian: 
Section  1;  Section  3  except  N'/i  SE'A; 
Sections  4-5;  N'/i  NE'A,  NE'A  NW'A,  SE'A 
SE'A  Section  6;  Section  7  except  W'/i  NW'A, 
NWV.  SW'A;  S'/i  N'/i,  NE'A  NW'A  Section 
8;  Section  9  except  NE'A;  N'/i  NE'A,  E'/i 
NWV4,  B'A  SE'A  Section  11 ;  NW'A  NW'A 
Section  12. 

T.28S.,  RllW.  Willamette  Meridian:  E'/i 
SE'A  Section  1. 
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Map  and  description  of  OR-06-c 
taken  from  United  States  Fish  and 
WildUfe  Service  1:100,000  map; 
Roseburg  and  Canyonville,  Or^on; 
1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 


Successional  Reserves  described  within 
the  following  areas: 

T.29S.,  RlOW.  Willamette  Meridian:  SW'A 
NW'A,  SE'A  SW'A,  W'/i  SW'A  Section  11; 
S'/i  SE'A,  W'/i  SW'A  Section  12;  Section  13; 
Section  14  except  W'/i  W'/i;  E'/i  SE'A,  SE'A 
NE'A  Section  20;  Section  21  except  E'/i 
NE'A;  E'/i,  W'A  SW'A  Section  23;  NE'A  NE'A 
Section  27;  NE'A  NE'A  Section  28;  Section 
31. 

T.30S.,  RllW.  Willamette  Meridian:  B'/i, 
SE'A  SW'A  Section  1  Section  12  except  W'/i; 
B'/i,  NW'A  Section  13;  N'/i  SE'A.  S'/i  NE'A. 
NE'A  SW'A,  SE'A  NW'A  Section  35;  NW'A 
NW'A  Section  36. 

T.31S.,  RllW.  Willamette  Meridian:  SW'A 
Section  2. 
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Map  and  description  of  OR-06-d 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100,000  map; 
Roseburg,  Oregon;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.28S.,  R07W.  Willamette  Meridian:  N'/i, 
E'/i  SE'A,  NW'A  SW'A  SecUon  5;  N'/i  NW'A, 
NW'A  NE'A,  S'/i  SE'A,  W'A  SW'A;  Section 
7;  SE'A  NE'A  Section  8;  NW'A  NW'A  Section 
9;  SW'A  Section  17;  NW'A  NW'A  Section  18; 
Section  19;  NW'A  Section  20. 

T.28S.,  R08W.  Willamette  Meridian: 
Section  3  except  SE'A  SE'A;  NW'A  NW'A 
Section  4;  Section  5;  NE'A  Section  8;  Section 
9;  NE'A  NE'A,  NW'A  NW'A  Section  10; 
NWl/W  NW'A  Section  11;  Section  13  except 
W'/2  W'/i,  NE'A  NW'A;  N'/i  NW'A,  NW'A 
NE'A  Section  15;  Section  17;  NE'A,  B'A 
NW'A  Section  24;  Section  27;  Section  33. 

T.28S.,  R09W.  Willamette  Meridian: 
Section  19;  Section  21;  SW'A  Section  22; 
Section  23;  Section  25;  Section  27;  Section 
29;  Section  31;  Section  33;  Section  35. 

T.28S.,  RlOW.  Willamette  Meridian:  NE'A 
Section  24. 

T.29S.,  R08W.  Willamette  Meridian: 
Section  5;  SE'A  SE'A  Section  10;  SWV.  SW'A 
Section  11;  N'/i  N'/i,  SE'A  NE'A  Section  15. 

T.29S.,  R09W.  Willamette  Meridian: 
Section  1  except  SE'A,  Section  3;  Section  5; . 
Section  11  except  N'A  NE'A;  Section  15; 
Section  23  except  SVi  SE'A,  NE'A  SE'A,  SE'A 
NEV.;  Section  27. 


Map  and  description  of  OR-07-a 
taken  from  United  States  Fish  and 
Wildhfe  Service  1:100,000  map;  Port 
Orford,  Oregon;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.31S.,  R12W.  Willamette  Meridian:  N'A 
NW'A,  SW'A  NW'A  Section  5;  SE'A,  E'/i 
SW'A,  SW'A  SW'A.  NE'A  NW'A  Section  15; 
Section  21;  Section  22  except  SE'A;  Section 
23  except  E'/i  NE'A,  SW'A  NE'A;  W'A  NW'A 
Section  25;  Section  27. 

T.32S.,  RlOW.  Willamette  Meridian: 
Section  2  except  E'/i  E'A;  Section  3  except 
E'/i  NE'A,  SW'A  NE'A;  SE'A  SE'A  Section  4; 
S'/i,  W'A  NW'A  Section  7;  W'/i  SW'A.  SE'A 
NE'A  Section  8;  Section  9  except  N'/i  N'/i. 
B'A  SE'A,  SE'A  NE'A;  Section  10  except 
NW'A  NW'A,  SW'A  SW'A;  Section  11  except 
E'A  NE'A,  NE'A  SE'A,  SW'A  SE'A,  SE'A 
SW'A;  NW'A  NW'A  Section  14;  N'A  N'/i, 
SE'A  NE'A,  W'/i  SW'A,  S'/i  NW'A  Section 
15;  Sections  16-17;  E'A  E'A  Section  18; 
Section  19  except  S'/2  NW'A,  NE'A  NW'A, 
NW'A  NE'A;  Section  20-21;  W'A  NW'A, 
SW'A  NW'A  Section  22;  N'A  N'A  Section  28; 
N'/i  NE'A,  NW'A  NE'A  Section  29;  W'A  W'/i 
Section  30;  W'/i  NW'A  Section  31. 

T.32S.,  RllW.  Willamette  Meridian:  SE'A 
Section  1;  N'A  N'A,  SW'A  NW'A  Section  4; 
Section  5;  N'/i,  NE'A  SE'A  Section  6;  NE'A 
SE'A  Section  7;  Section  8  except  SW'A 
NW'A;  W'A  Section  9;  Section  12  except 
SW'A  SW'A;  Section  13;  SE'A  Section  14; 
Section  16  except  E'A,  SE'A  SW'A;  Section 
17;  Section  18  except  N'A  NW'A,  E'/i  SW'/., 
NW'A  SE'A;  Sections  19-20;  W'/i  W'A 
Section  21;  SE'A  Section  22;  Section  23 
except  SE'A  NE'A;  Section  24  except  S'/i 
NW'A,  N'/i  SW'A;  Sections  25-26;  NE'A 
Section  27;  B'/i,  S'A  SW'A  Section  28;  SVi 
S'/i,  W'/i  NW'A.  NW'A  SW'A  Section  29; 
Sections  30-32;  Section  33  except  W'A  NE'A, 
B'/i  NW'A;  Section  34;  Section  35  except 
NE'A  NE'A;  NE'A,  W'/i  W'A,  NW'A  SW'A 
Section  36. 

T.32S.,  R12W.  Willamette  Meridian:  B'A 
NE'A,  N'/i  SE'A,  SW'A  SE'A  Section  1;  W'A 
NWV.  Section  2;  Section  3;  Section  10  except 
SE'A  SE'A;  E'/i  SE'A  Section  13;  W'/i,  NW'A 
NE'A  Section  15;  E'/i  SE'A,  SE'A  NE'A 
Section  16;  Sections  19-20;  NW'A,  N'A 
SW'A.  W'A  NE'A  Section  21;  SE'A  SE'A 
Section  23;  B'A  EVi,  S'A  SW'A  Section  24; 
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Sectkm  25;  Section  26  except  NV^  NWA. 
NWV4  NP/4.  SWV«  NWVi;  SVi  SB'A,  SB}/* 
SWV4  Section  27;  N'/i  NWV..  SWV*  NW'A 
Section  29;  Section  30  except  SVt  SEVi,  NE^A 
SBVi;  W'>^,  W/i  E'/^  Section  31;  SE"/*,  SV^ 
NE'A,  NB*/*  NEV4.  SB^/«  SWV4  Section  33; 
Sections  34-36. 

T.32S.,  R.13W.  Willamette  Meridian: 
Section  4  except  N'/t  NMi.  SWV4  NWV4;  SVt 
Section  5;  Section  6  except  NV^,  NV^  SWV4, 
NWV.  SB'A;  N'/i,  S'/i  SVi,  NPA  SEV4 
Section  7;  Section  8;  tJE*/*  NEV4  Section  17; 
Sections  22-23;  SVt  Section  24;  Sections  25- 
27;  SBV4  NB^/4  Secticm  31;  Section  32  except 
NWV.  NW/4;  Section  33-36. 

T.32S.,  R.14W.  Willamette  Meridian:  SEV. 
SB*/4  Section  12;  N'-^  Section  17;  W'/i  SWV4 
Section  19;  Section  22  except  W^/z  W^/t,  SE^A 
SWV4,  NF>/4  NE>/4,  SWV.  SEV4;  Section  23 
except  S^/^  SEV4.  NEV.  NBV4;  Section  24 
except  N'/«  N'/i,  W'/<i  SWV4,  SE%  NWV«, 
SWV4  NEV4;  E'/i  NEV«.  NWV4  NEV4,  NEV. 
SR>/4  Section  25;  W'/i  SWV.,  SBV4  SWVi, 
SWV4  SEV4  Section  29;  SE^A,  E^/t  SWV4, 
SWVi  SWV4,  NWV4  NWV4  Section  30; 
Section  31  except  W^/i  NWV4,  NWV4  SWV4; 
Section  32;  W'/i  W'/i,  NEV4  SWV4  Section  33. 

T.32S.,  R.1SW.  Willamette  Meridian:  B^/t 
SB}/*  Section  25. 

T.33S.,  R.11W.  Willamette  Meridian: 
Sections  7-6;  Section  9  except  E^/i  NWV4, 
WVi  NP/4;  Sections  10-11;  NWV4.  W'A 
NBV4,  W'A  SWV4,  NEV4  SWV4,  NWV4  SB^/4 
Section  12;  NWV4  NWV4,  SE^A  NW'A  Section 
13;  Section  14  except  SEV.,  E'/i  SWV4,  SWV4 
NEV.;  Sections  15-20;  Section  21  except 
SE^A;  Section  22  except  SBV4  SEV4;  W'/i 
NWV.,  NWV4  SWV4  Section  23;  N'/i  NWV*. 
SW'A  NWV4  Section  27;  S>/i  NEV4.  NWV4 
SPA,  SEy4  SWV4  Section  28;  W'/i,  NVj  NE'A 
Section  29;  Sections  30-31;  Section  32  except 
N'A  NEV.;  NWV*  NWV.  Section  33. 

T.33S.,  R.12W.  Willamette  Meridian: 
Sections  7-8;  S'/i,  SWV*  NWV*  Section  9; 
Section  10  except  NWV4,  NWV*  NEV*; 
Sections  11-32;  Section  33  except  E^/t  SEV*; 
Section  34  except  N^/^  SWV*;  Sections  35-36. 

T.33S.,  R.13W.  Willamette  Meridian:  SEV* 
SB}/*  Section  8;  Sections  9-16;  Section  17 
except  NWV*.  W^A  NEV*;  SEV*  SEV*  Section 
18;  Sections  19-20;  Section  21  except  SEV*; 
N'A  N'A.  SEV*  NEV*  SecUon  22;  Section  23 
except  S'/i  SWV*;  Sections  24-25;  NWV* 
Section  28;  Section  29  except  SVt  S^/^,  NEV* 
SE^A;  Section  30  except  S^/i  SE^A;  N>/{ 
NWV*.  SWV*  NWV*.  NWV*  SWV*  Section  31; 
SE^A  Section  34;  Section  35  except  NWV4 
NWV4;  Section  36. 

T.33S..  R.14W.  Willamette  Meridian:  WV^ 
Section  5;  Section  7  except  NV^  N^/t.  NWV* 
SWV*.  SWV*  NWV*;  W'/i  SWV*  Section  8; 
SWV*,  S'/i  SEV*.  S'/i  NWV*  Section  13;  SEV*. 
S'/i  SWV4.  S'/i  NE^A  Section  14;  S^/z  SWV*. 
NWV*  SWV*  Section  15;  SEV*.  NWV*.  NWV* 
SWV*.  SWV*  NEV*  Section  17;  N'A  SEV*. 
SWV*  SEV*  Section  18;  E'/i  NWV*.  NWV* 
NWV*  Section  20;  SEV*.  S'/i  N'/i.  NEV*  NEV* 
Section  21;  Section  22  except  S'/z  SWV*. 
NEV*  NEV*;  Sections  23-28;  Section  29 
except  NWV*,  NWV*  SWV«;  SEV*  SE»A 
Section  30;  NEV*  NEV*  Section  31;  Sections 
32-35;  Section  36  except  NWV*,  E'/i  SEV*. 

T.34S..  R.llW.  Willamette  Meridian: 
NWV*.  NWV*  NEV*.  NWV*  SWV*  Section  4; 
Sections  5-6;  Section  7  except  NEV*  SEV*; 
Section  8  except  SVi  NWV*;  NPA  NWV*. 


NWV*  NBV.;  SWV.  NWV*  Section  9;  NWA 
SWV*.  SWV*  NWV4  Section  17;  NBV..  NPA 
SE^A  Section  18;  Section  19  except  NEV* 
NEV*.  NEV*  SE^A;  W'/i.  N'/i  NEV*  Section  30; 
SWV*.  B}A  NWV*  Section  31. 

T.34S.,  R.12W.  Willamette  Meridian: 
Sections  1-3;  Section  4  except  SWV*  SW^A; 
Section  5  except  S*A  S^/i;  Section  6  except 
^^A  SEV*;  Section  7  except  B}/t  B}/i;  SB}/* 
SB}/*  Section  8;  Section  9  except  Vl^/»  NWV*; 
Secti<Mis  10-36. 

T.34S..  R.13W.  Willamette  Meridian: 
Section  1;  Section  2  except  SWV*  SWV*; 
NE^A.  NBV*  SEV*.  B}/i  NWV*  Section  3; 
Section  11  except  Vl^/x  W^A;  Sections  12-14; 
E'/i  SB}/*  Section  15;  S'A  SWV*.  SWV*  SB'A 
Section  17;  EVi  E^/t  Section  19;  Sections  20- 
25;  Section  26  except  W'A  SWV*.  SE'A  SWV*. 

T.35S.,  RllW.  Willamette  Meridian:  S^/t 
SWV*,  NEV*  NWV*  SecUon  6;  NWV*.  W'A 
NEV*  Section  7;  S'/i  SWV4.  NWV4  SWV..  S'/i 
NWV4.  NEV*  NWV*.  NWV*  NEV*  Section  18; 
N'/i  NWV*.  NEV*  SWV*  Section  19. 

T.35S..  R.12W.  Willamette  Meridian: 
Sections  1-5;  Section  6  except  S'/i  SW'A. 
SW'ASE'A;  SE'A.  E'A  NEV*  Section  7; 
Sections  8-11;  W'A  SWV*.  NWV*  SW'A. 
SWA  SE'A.  NEV*  NE'A  Section  12;  Section 
13  except  SE'A  NE'A.  NE'A  SE'A;  Sections 
14-29;  Sections  30  except  SE'A  NE'A.  SE'A 
SE'A. 

T.35S.,  R.13W.  Willamette  Meridian:  SE'A 
NEV*  Section  25. 

Description  of  Lands  Using  Protracted 
Public  Land  Survey  Lines 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.325..  R.13W.  Willamette  Meridian: 
Sections  18-21;  Sections  28-29;  N'A  Section 
30. 
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Map  and  description  of  OR-07-b 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100,000  map;  Port 
Orford  and  Gold  Beach.  Oregon;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.35S..  RllW.  Willamette  Meridian: 
Section  31. 


T.3SS.,  R.12W.  Willamette  Meridian: 
Sectioa  31  except  B}/t  B}/t;  Section  32  except 
SVi  SWA,  SWA  SE'A.  NWV*  SWA;  Sections 
33-36. 

T.35S.,  R.13W.  Willamette  Meridian: 
Section  31  except  W/i  SWA.  S'/^  NWA; 
Section  32  except  EVi  SE'A.  Section  33 
except  N'/i  SE'A,  SWA  SW'A.  NWA  NWA; 
Sectioa  34  except  NE'A  SW'A,  NWA  SE'A; 
Section  35;  Section  36  except  NE'A  SE'A. 

T.36S.,  R.12W.  Willamette  Meridian: 
Sections  1-2;  Section  3  except  SW'A  NE'A; 
Section  4;  NE'A.  E'A  SE'A.  NE'A  NW'A 
Section  5;  E'A  B'/z  Section  8;  Sections  9-16; 
Section  17  except  N'/i  NW'A;  SE'A  SE'A 
Section  18;  E'^^  B}/t,  NW'A  NE'A  Section  19; 
Sections  20-24;  N'A  NWA.  NWA  NE'A 
Section  25;  Section  26  except  N'/i  SE'A; 
Sections  27-29;  Section  30  except  W>^, 
SW'A  SE'A;  SE'A,  E'/i  SWA,  B'/i  NE'A 
Section  31;  Sections  32-35;  SW'A,  W/i 
NWA  Section  36. 

T.36S.,  R.13W.  Willamette  Meridian: 
Sections  1-3;  Section  4  except  SW'A,  S'/i 
NW'A,  S'A  SE'A;  Section  5  except  S'/i  NE'A, 
NW'A  NW'A;  Section  6  except  N'/i  NE'A. 
SWA  SW'A;  N'/i,  SWA  SE'A  Section  7; 
Section  8  except  SE'A  NE'A;  Section  9  except 
NWV*  NE'A,  NE'A  NWV*.  SW'A  NW'A. 
NWA  SWV*;  Sections  10-11;  Section  12 
except  E'A  SE'A.  SE'A  NE'A;  Section  13 
except  SE'A.  E'/^  NE'A,  SW'A  NE'A,  B'A 
SW'A;  Section  14  except  SW'A;  Section  15 
except  WA  NW'A.  NW'A  SWA;  N'A  NE'A, 
SWV*.  S'/i  SE'A  Section  17;  E'A.  E'A  SW'A 
Section  18;  Section  19  except  W'A  NW'A. 
WA  SE'A.  SE'A  NWA;  NWV*.  SWV*  NE'A. 
SW'A  SE'A  Section  20;  Section  22  except 
NWA.  NW'A  SW'A;  Section  23;  Section  24 
except  NE'A;  Sections  25-26;  Section  27 
except  N'A  NW'A;  B'A  SE'A  Section  28; 
Section  29  except  B'/i  E'A;  Sections  30-32; 
W'>4  SW'A  Section  33;  Section  34;  N'A.  W'A 
SW'A  Section  35;  N'A  N'A  Section  36. 

T.36S.,  R.12  'AW.  Willamette  Meridian: 
Section  1  except  E'A  SE'A;  Section  12  except 
E'A  E'A.  SW'A  SE'A.  SW'A,  E'A  NW'A 
Section  24;  W'A  Section  25;  NW'A  NWA 
Section  36. 

T.36S.,  R.14W.  Willamette  Meridian:  SE'A 
SE'A  Section  24. 

T.37S.,  R.12W.  Willamette  Meridian: 
NW'A  NW'A  Section  1;  Section  2  except 
SE'A.  SE'A  NE'A.  SE'A  SW'A;  Section  3 
except  NW'A  SW'A;  SecUon  4;  N'A  N'A, 
SW'A  NWV*  Section  5;  Section  6  except  S'A 
S'A.  NW'A  NW'A;  NE'A.  E'A  SE'A.  NV2 
NW'A  Section  9;  WVt.  NW'A  NE'A  Section 
10;  NW'A  NE'A  Section  12. 

T.37S..  R.13W.  Willamette  Meridian:  SE'A 
NE'A.  NE'A  SE'A  Section  1;  W'A  Section  5; 
Sections  6-7;  Section  8  except  NE'A  NE'A; 
W'A  SW'A  SecUon  9;  NW'A  NW'A  Section 
16;  Section  17  except  S'A  SE'A;  Section  18; 
Section  19  except  S'A  SE'A.  NE'A  SE'A;  N'A 
NW'A  Section  20;  NW'A  NW'A  Section  30. 

T.37S.,  R.14W.  Willamette  Meridian: 
Section  1  except  SW'A  SW'A;  E'A  E'A.  SW'A 
NE'A  Section  2;  NW'A  SW'A,  SW'A  NWV*. 
NW'A  NE'A  Section  3;  SE'A  NE'A  Section  4; 
E'A  Section  11;  E'A.  E'A  NW'A  Section  12; 
SE'A.  N'A  NE'A.  NE'A  NW'A  Section  13; 
NE'A  NE'A  Section  14;  SE'A  NE'A  Section 
23;  Section  24  except  NW'A  NE'A.  NE'A 
NWV*. 
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T.37S.,  R.12  'AW.  Willamette  Meridian: 
Section  1  except  N'A  NE'A;  NW'A  NE'A 
Section  12. 
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Map  and  description  of  OR-07-c 
taken  firom  United  States  Fish  and 
Wildlife  Service  1:100.000  map;  Gold 
Beach.  Oregon;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T,37S..  R.IIW.  Willamette  Meridian:  W'A 
SW'A  Section  31. 

T.37S..  R.12W.  Willamette  Meridian:  S'A 
SW'A.  W'A  SE'A  Section  17;  SWV*  SE'A 
Section  18;  Section  19  except  N'A  NW'A. 
NWV*  NE'A;  Section  20;  W'A  SW'A.  SW'A 
NW'A  Section  21;  S'A  SE'A,  SW'A,  W'A 
NW'A  Section  28;  Sections  29-33;  W'A,  S'A 
SE'A,  NE'A  SE'A  SecUon  34;  S'A,  S'A  NE'A 
Section  35;  Section  36. 

T.37S.,  R.13W.  Willamette  Meridian:  SE'A, 
SE'A  SW'A  Section  24;  Section  25;  Section 
26  except  W'A  NW'A,  NE'A  NW'A.  NW'A 
NBV*;  SE'A.  S'A  NE'A.  NE'A  NE'A.  SE'A 
SW'A  Section  34;  Sections  35-36. 

T.37S..  R.12  'AW.  Willamette  Meridian: 
Section  19  except  N'A  NW'A,  NEV*  NE'A; 
Section  25;  Section  36. 

T.37  'AS.  R.11W.  Willamette  Meridian: 
WA  SW'A  Section  31. 

T.37  '/iS.  R.12.W.  Willamette  Meridian: 
Section  25  except  E'A  E'A;  Sections  26-36. 

T.38S..  R.11W.  Willamette  Meridian: 
Section  6  except  NE'A.  S'A  SE'A,  NE'A 
NWA;  W'A,  W'A  SE'A,  NW'A  NE'A  Section 
7;  N'A  NW'A,  SW'A  NW'A,  NW'A  SW'A 
Section  18. 

T.38S..  R.12W.  Willamette  Meridian: 
Sections  1-2;  SecUon  3  except  SW'A  NW'A, 
S'A  SW'A,  NWA  SW'A;  E'A  NE'A  SecUon  4; 
NW'A,  N'A  SW'A.  NW'A  NE'A  Section  5; 
Section  6;  N'A  NW'A  Section  7;  SE'A,  SE'A 
NE'A.  SE'A  SW'A  Section  9;  Section  10 
except  NW'A  NW'A;  Sections  11-12;  N'A 
N'A,  SE'A  NE'A  Section  13;  N'A,  NW'A 
SW'A  Section  14;  SecUon  15;  SecUon  16 
except  NW'A  NW'A;  E'A  NE'A  Section  20; 
Section  21;  NW'A.  N'A  NE'A,  W'A  SW'A 
Section  22;  W'A  W'A  Section  27;  Section  28; 
Section  29  except  N'A  N'A,  SW'A  NW'A, 
NW'A  SW'A;  N'A  NE'A,  SE'A  NE'A  Section 
31;  Section  32  except  SW'A  SW'A;  Section  33 
except  S'A  SE'A;  W'A  NW'A,  SW'A  SW'A 
Section  34. 


T.38S.,  R.13W.  Willamette  Meridian; 
Sections  1-2;  E'A  E'A,  SW'A  SE'A  SecUon 
10;  Sections  11-13;  Section  14  except  S'A 
SW'A,  SW'A  SE'A;  E'A  NE'A.  SE'A  NE'A 
Section  15;  NW'A  NE'A.  NE'A  NW'A  Section 
24. 

T.39S..  R.12W.  Willamette  Meridian:  N'A 
NW'A  Section  4;  SecUon  5  except  W'A  W'A. 
SE'A  SWA.  SE'A  SE'A;  N'A  NE'A  Section  6. 


Map  and  description  of  OR-07-d 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100.000  map;  Gold 
Beach  and  Grants  Pass.  Oregon;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.38S.,  R.11W.  Willamette  Meridian:  S'A 
SE'A  Section  31. 

T.39S.,  R.11W.  Willamette  Meridian:  S'A 
SW'A,  SW'A  SE'A  Section  4;  SW'A,  W'A 
SE'A,  SE'A  SE'A.  SW'A  NW'A  Section  5;  E'A, 
SE'A  NW'A  Section  6;  NE'A,  SW'A.  N'A  SE'A 
Section  7;  Section  8  except  S'A  SW'A.  NE'A 
SW'A.  SW'A  SE'A;  Section  9;  W'A  SW'A. 
NE'A  SW'A.  SW'A  NW'A  Section  10;  N'A 
NW'A.  SW'A  SW'A  Section  15;  SecUon  16 
except  W'A  SW'A.  SW'A  NW'A;  NE'A  NE'A 
Section  17;  SecUon  18  except  NE'A;  Sections 
19-20;  Section  21  except  SE'A  SE'A;  W'A 
NW'A,  SW'A  NW'A  SecUon  22;  N'A  NW'A 
Section  28;  N'A  N'A,  W'A  SW'A  Section  29; 
Sections  30-31;  Section  32  except  NE'A 
NE'A;  SW'A,  SW'A  NW'A,  SW'A  SE'A 
Section  33. 

T.39S.,  R.12W.  Willamette  Meridian:  S'A 
SW'A,  SW'A  SE'A  Section  1;  S'A  S'A  Section 
2;  S'A  SecUon  3;  SecUon  10  except  S'A  S'A; 
Section  11  except  S'A  SW'A;  SecUon  12;  E'A, 
N'A  NW'A  SecUon  13;  SW'A  SW'A  SecUon 
18;  W'A,  W'A  E'A,  SE'A  SE'A  Section  19; 
SE'A,  SWV*,  NE'A  Section  20;  Section  21; 
S'A  S'A,  NW'A  SW'A,  SW'A  NW'A  Section 
22;  S'A,  S'A  NE'A  Section  23;  Section  24 
except  NW'A  NW'A;  Sections  25-29;  Section 
30  except  SE'A  NW'A,  NE'A  SW'A;  Sections 
31-36. 

T.39S.,  R.13W.  Willamette  Meridian:  S'A 
SW'A  SecUon  28;  E'A  NE'A,  E'A  SW'A,  SE'A 
SE'A  Section  32;  SecUon  33;  W'A  SW'A 
Section  34. 

T.40S.,  R.09W.  Willamette  Meridian: 
SW'A,  SW'A  NW'A  Section  5;  SE'A  SE'A 
Section  6;  Section  7  except  SE'A  SE'A,  NW'A 
NW'A;  NW'A,  NW'A  SW'A  Section  8;  W'A 


W'A  SecUon  18;  W'A  W'A  SecUon  19;  W'A 
SW'A  SecUon  20;  Section  27  except  N'A  N'A; 
Section  28  except  N'A  NW'A,  NW'A  NE'A. 
SWV*  NW'A;  SE'A  SE'A,  SW'A  SW'A.  NW'A 
NW'A  SecUon  29;  SecUon  30  except  NE'A 
NW'A,  NW'A  NE'A;  S'A  S'A,  WA  NW'A, 
NW'A  SW'A  Section  31;  Section  32  except 
N'A  NW'A,  SW'A  NW'A;  Section  33;  Section 
34  except  E'A  SE'A,  SE'A  NE'A.  SW'A  SE'A. 

T.40S.,  R.10W.  Willamette  Meridian;  E'A 
SE'A.  SW'A  SE'A  SecUon  2;  SEV*  SEV* 
SecUon  4;  SE'A  SecUon  8;  Section  9  except 
N'A  NW'A,  NW'A  NE'A;  Section  10  except 
NE'A  NE'A;  SecUon  11;  S'A.  W'A  NW'A. 
SE'A  NE'A  Section  12;  Sections  13-16; 
Section  17  except  NW'A,  NWV*  NE'A,  NW'A 
SW'A;  Section  19  except  NW'A,  W'A  SW'A. 
NW'A  NE'A;  Sections  20-36. 

T.40S.,  R.11W.  Willamette  Meridian:  N'A 
NW'A,  SW'A  NW'A,  NW'A  SW'A,  NW'A 
NE'A  Section  4;  Sections  5-8;  W'A  SW'A 
Section  9;  Section  16  except  E'A  E'A; 
Sections  16-21;  E'A  SE'A,  SW'A  .SE'A 
Section  25;  Section  27  except  E'A,  NE'A 
NW'A;  Sections  28-33;  W'A  Section  34; 
Section  36  except  NW'A  NW'A. 

T.40S.,  R12W.  Willamette  Meridian: 
Sections  1-17;  Section  18  except  W'A  W'A; 
Sections  19-30;  E'A,  N'A  NW'A.  NE'A  SE'A, 
SE'A  NW'A  Section  31;  Sections  32-36. 

T.40S.,  R13W.  Willamette  Meridian: 
Section  4  except  S'A  SE'A;  E'A  E'A  Section 
5;  W'A,  NW'A  NE'A.  S'A  SE'A.  NE'A  SW'A 
Section  9;  W'A  Section  10;  SE'A  SWA 
Section  12;  N'A  NWV*  Section  13. 

T.41S..  R.09W.  Willamette  Meridian: 
Sections  4-8:  Sections  17-18. 

T.41S.,  R.10W.  Willamette  Meridian: 
Sections  1-18. 

T.41S.,  RllW.  Willamette  Meridian: 
Section  1;  Section  2  except  N'A  NE'A,  SW'A 
NE'A;  Sections  3-15;  Sections  17-18. 

T.41S.,  R12W.  Willamette  Meridian: 
Sections  1-4;  Section  5  except  W'A,  SW'A 
SE'A;  Section  7  except  NW'A,  W'A  SW'A, 
NW'A  NE'A;  W'A,  S'A  SE'A  Section  8; 
Section  9  except  S'A  S'A,  NW'A  SW'A; 
Section  10;  Section  11  except  SE'A  SW'A; 
Sections  12-13;  SW'A.  SVz  SE'A,  NE'A  SE'A, 
NE'A  NE'A,  NW'A  NW'A  Section  14;  Section 
15;  Section  17;  Section  18  except  W'A  W'A. 
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Map  and  description  of  OR-07-e 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100,000  map;  Grants 
Pass,  Oregon;  1995. 
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Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.36S.,  R.08W.  Willamette  Meridian:  W>/i 
SWV*.  SWV.  NWV«  Section  18:  W'/i  W'/i, 
SEV4  SWV4,  SWV«  SEV4  Section  19;  Section 
30  except  SE'A.  SEV4  NEV4;  WVi  Section  31. 

T.36S.,  R09W.  Willamette  Meridian:  S^/i, 
SEi/4  NEV4  Section  13;  E'/i  SE'/.  Section  14; 
SEV4.  SEV4  SWV*  Section  20;  S'/t,  S'/i  MP/* 
Section  21;  S'A.  S'/s  NWV4  Section  22; 
Section  23  except  N'/:  NWV4;  Sections  24- 
28:  Section  29  except  NWV4  NWVt;  Section 
30  except  N'/i  N'/i,  NW'A  SWV4;  Section  31 
except  NWV4  NWV4;  Sections  32-36. 

T.36S..  R.10W.  Willamette  Meridian:  E'A 
SE>/4  Section  36. 

T.37S.,  R.08W.  Willamette  Meridian:  S^/i 
SWV4.  NWV«  SWV4  Section  6;  Section  7 
except  SEV4  SE*/*;  N'A  NW'A,  SW'A  NW'A 
Section  18;  NWV4  Section  19. 

T.37S.,  R09W.  Willamette  Meridian: 
Sections  1-6;  Section  7  except  NEV4  NB'A; 
Section  8  except  NPA  SEV4,  NW'A  NBV4, 
SE'A  NWV4;  Sections  9-23;  Section  24  except 
SP/4  SEV4;  Section  25  except  B^/i.  SEV4 
SWV4;  Sections  26-32;  Section  33  except 
NEV4  SWV4;  Sections  34-35;  W»/i  NW'A 
Section  36. 

T.37S.,  R.10W.  Willamette  Meridian:  E'/4 
E'/i  Section  1;  E'/i  E'/i,  SW'A  SEV4  Section 
12;  E^/i  Section  13;  E^/z  E^/i  Section  24;  SEV4. 
S'A  NEV4,  NEV4  NE'A,  SE'A  SW'A  Section 
25:  SE'A,  SE'A  NE'A  Section  35;  Section  36 
except  NW'A  NW'A. 

T.38S..  R08W.  Willamette  Meridian:  S'/i. 
SW'A  NW'A  Section  7;  Section  8  except  N'/i 
N'A;  WA,  W'A  SE'A  Section  9;  W'/«i  NW'A. 
NW'A  SW'A  Section  15;  Sections  17-18; 
Section  19  except  SE'A  SE'A,  NE'A  SE'/»; 
Sections  20-21;  SW'A  SW'A  Section  28; 
Section  29  except  NE'A  SE'A.  SW'A  NE'A, 
SW'A  SW'A;  Section  30  except  S'/i  SE'A; 
NW'A  NW'A  Section  31;  Section  32. 

T.38S.,  R09W.  Willamette  Meridian: 
Section  2  except  E'/i  NE'A.  NE'A  SE'A; 
Section  3  except  NE'A  NE'A;  Sections  4-11; 
Section  12  except  NE'A  NE'A;  Sections  13- 
23;  Section  24  except  NE'A  NW'A;  Sections 
25-29;  Section  30  except  W'/z  SW'A;  E'/i, 
S'/i  SW'A  Section  31;  Sections  32-35; 
Section  36  except  S'/^  SE*/*.  NE'A  SE'A.  SE'A 
SW'A. 

T.38S.,  RIOW.  Willamette  Meridian: 
Section  1;  Section  2  except  W'/i,  SW'A  ffi'A; 
E'/i  NE'A.  NE'A  SE'A  Section  11;  Section  12; 
Section  13  except  W'/i  SWA;  NE'A,  E'A 
SE'A  Section  24. 

T.39S..  R09W.  Willamette  Meridian: 
Section  2  except  E'/z  SE'A,  SE'A  NE'A; 
Sections  3-10;  Section  11  except  E'/i  E'/i, 
SW'A  SE'A;  NW'A,  V/Vz  SW'A  Section  14; 
Sections  15-17;  Section  18  except  W'/i  W'/i, 
SE'A  SW'A;  N'/2  N'/2,  SE'A  NE'A  Section  20; 
N'A,  NW'A  SE'A  Section  21;  NW'A,  W'/i 
NE'A,  NW'A  SW'A  Section  22. 
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Map  and  description  of  OR-07-f 
taken  firom  United  States  Fish  and 
Wildlife  Service  1:100,000  map;  Port 
Orford.  Canyonville,  Gold  Beach  and 
Grants  Pass,  Oregon;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.32S.,  R09W.  Willamette  Meridian: 
Section  34  except  NW'A  NW'A;  W'/i  SW'A, 
SW'A  SW'A  Section  35. 

T.32S.,  RIOW.  Willamette  Meridian: 
Section  25;  E'/z  Section  26;  Section  35  except 
N'/z  NW'A,  SW'A  NW'A,  SW'A  SW'A  Section 
35;  Section  36. 

T.33S..  R09W.  Willamette  Meridian:  W'/z 
SW'A,  SW'A  NW'A  Section  1;  Section  2 
except  N'/i  NE'A;  Sections  3-11;  W'/i  NW'A 
Section  12;  Sections  14-23;  Sections  26-35. 

T.33S.,  RIOW.  Willamette  Meridian: 
Section  1;  Section  2  except  NW'A  NW'A; 
SE'A  Section  3;  S'/i  S'A  Section  5;  E'/i  E'/i, 
N'/i  SW'A,  NW'A  SE'A,  SW'A  NE'A  Section 
9;  Sections  10-14;  Section  15  except  SW'A 
SW'A;  NE'A  NE'A  Section  16;  S'/i  SEV. 
Section  21;  Section  22  except  W'/i  NW'A; 
Sections  23-27;  Section  28  except  NW'A, 
NE'A  SW'A;  E'/i  E'/i  Section  31;  Section  32 
except  NW'A  NE'A,  NE'A  NW'A;  Sections 
33-36. 

T.34S.,  R09W.  Willamette  Meridian: 
Sections  2-11;  Sections  14-23;  Sections  26- 
35. 

T.34S.,  RIOW.  Willamette  Meridian: 
Sections  1-5;  Section  6  except  NW'A,  NW'A 
NE'A;  Sections  7-11;  Sections  12-30;  N'/i, 
NE'A  SE'A  Section  31;  Sections  32-36. 

T.34S.,  RIO  '/iW.  Willamette  Meridian: 
S'/i  Section  7;  Section  18-19;  Section  30-31. 

T.34S.,  RllW.  Willamette  Meridian:  E'-i 
SE'A,  SE'A  NE'A  Section  11;  Section  12 
except  E'/i,  E'/i  SW'A,  NW'A  NW'A;  Section 
13  except  NE'A,  NE'A  NW'A;  E'/i  E'/z,  SW'A 
SW'A  Section  14;  SE'A  SE'A  Section  15;  E'/i 
SW'A  Section  21;  SE'A,  E'/i  NE'A,  S'/i  SW'A, 
NW'A  SW'A  Section  22;  Section  23  except 
NE'A  NW'A,  NW'A  NE'A;  Sections  24-28; 
SE'A  NE'A,  NE'A  SE'A  Section  31;  Section  32 
except  NW'A  NW'A;  Sections  33-36. 

T.35S.,  R09W.  Willamette  Meridian: 
Sections  2-11;  Sections  14-20;  Section  21 
except  S'/i  SE'A,  NE'A  SE'A,  NE'A  NE'A; 
SW'A  SW'A  Section  27;  W'/i  W'/i,  S'A  SE'A. 
SE'A  SW'A  Section  28;  Sections  29-31; 
Section  32  except  SE'A  SW'A,  SW'A  SE'A; 


Section  33;  Section  34  except  E'/i,  NE'A 
NW'A. 

T.35S.,  RIOW.  Willamette  Meridian: 
Sections  1-5;  E'/i  SE'A  Section  6;  NE'A  NE'A 
Section  7;  N'/i  NWA,  SE'A  SE'A  Section  8; 
Section  9  except  W'/i  NW'A,  NW'A  SW'A; 
Sections  10-16;  Section  17  except  N'/i 
NW'A,  SW'A  NW'A;  S'/i  SE'A,  NE'A  SE'A. 
SE'A  SW'A  Section  18;  Sections  19-36. 

T.35S..  RIO  '/iW.  Willamette  Meridian: 
Section  6;  Section  7  except  E'/i  E'A;  Section 
18  except  S'/z  NE'A,  NE'A  NE'A,  SE'A; 
NW>A,  W'/i  SW'A,  NW'A  NE'A  Section  19; 
W'/2  W'/i  Section  30;  Section  31  except  N'/i 
NE'A,  NE'A  NW'A. 

T.3SS.,  RllW.  Willamette  Meridian: 
Sections  1-5;  E'/i  E'/i  Section  6;  E'/i  E'/i 
Section  7;  Sections  8-15;  Section  17;  E'/i 
NE'A  Section  18;  SE'A  SE'A  Section  19; 
Section  20;  Section  21  except  SW'A  NEV4. 
NW'A  SE'A,  SE'A  NW'A,  SE'A  SW'A; 
Sections  22-28;  NW'A,  S'/i  SE'A,  NW'A 
SE'A,  NE'A  SW'A  Section  29;  E'/i  E'/i 
Section  31;  Section  32  except  NW'A  NE'A, 
NE'A  NW'A;  Sections  33-36. 

T.36S.,  R09W.  Willamette  Meridian: 
NW'A  NW'A  Section  3;  N'/i  N'/z  Section  4; 
NW'A  NW'A  Section  5;  Section  6  except  S'/i 
SE'A,  NE'A  SE'A;  NW'A  NW'A  Section  7. 

T.36S.,  RIOW.  Willamette  Meridian: 
Sections  1-11;  Section  12  except  S'/i  S'/i, 
NE'A  SE'A;  N'/i  NW'A,  SW'A  NW'A  Section 
14;  N'/i,  NW'A  SW'A  Section  15;  Section  16; 
Section  17  except  S'/i  SW'A;  Section  18 
except  S'/i  SE'A,  SW'A  SW'A;  N'/i  NE'A. 
SE'A  NE'A  Section  20;  Section  21  except 
W'/i  SW'A. 

T.36S.,  RllW.  Willamette  Meridian: 
Sections  1-3;  Section  4  except  NE'A  SW'A, 
SW'A  NE'A,  SE'A  NW'A,  NW'A  SE'A; 
Sections  5-15;  Sections  16  except  S'/i  SW'A; 
S'/i  S'/i  Section  17;  Section  18;  Section  19 
except  SE'A,  S'/i  SW'A,  SE'A  NE'A;  E'/i 
NE'A  Section  21;  Section  22  except  SW'A 
SW'A;  Sections  23-24;  N'/i  N'/z  Section  25; 
Section  26  except  SE'A,  S'/i  NE'A,  SE'A 
SW'A;  NE'A,  E'/i  SE'A,  NE'A  NW'A. 
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Map  and  description  of  OR-07-g 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100,000  map; 
Canyonville,  Oregon;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 
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T.31S.,  R09W.  Willamette  Meridian: 
Section  19  except  NW'A  NW'A;  SW'A  SW'A, 
SW'A  SE'A,  Section  29;  Section  31;  W'/i 
Section  33. 


Map  and  description  of  CA-Ol-a 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map;  Grants 
Pass,  Oregon;  Crescent  Qty  and  Happy 
Camp,  California;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.18N.,  ROIE.  Humboldt  Meridian:  NW'A 
NW'A  Section  1;  W'/i,  NE'A,  NW'A  SE'A 
Section  2;  Section  3;  E'/z  Section  4;  NE'A, 
E'/2  SE'A  Section  9;  Section  10;  WVz  NE'A, 
NW'A.  W'/i  SW'A,  NE'A  SW'A  Section  11; 
W'/i  Section  14;  Section  15;  Section  22;  W'/i 
NW'A.  NE'A  NW'A,  NW'A  SW'A  Section  23; 
N'/i,  NW'A  SW'A  Section  27. 

T.19N.,  ROIE.  Humboldt  Meridian: 
Section  33  except  S'/z  SW'A;  Section  34; 
Section  35;  Section  36  except  SE'A  SE'A. 


Map  and  description  of  CA-Ol-b 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100:000  map; 
Crescent  City  and  Happy  Camp, 
Cahfomia;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 


T.17N.,  R02E.  Humboldt  Meridian:  S'/i 
SE'A  Section  29;  Section  31  except  NW'A; 
SW'A,  W'/i  NW'A,  SE'A  NW'A,  SW'A  NE'A 
Section  32. 

T.17N.,  ROIE.  Humboldt  Meridian:  S'/i 
SW'A,  W'/i  SE'A  Section  35;  SW'A  SW'A 
Section  36. 

T.16N.,  R.03E.  Humboldt  Meridian:  SVi 
S'/i,  SW'A  NW'A  Section  17;  SE'A,  E'/i 
SW'A,  S'/i  NE'A  Section  18;  Section  19 
except  NW'A  NW'A.  NW'A  SW'A;  Section 
20;  SW'A,  W'/i  NW'A,  SW'A  SE'A  Section 
21;  W'/i  SW'A,  NE'A  SW'A,  SW'A  NW'A 
Section  27;  Sections  28-33;  S'/z,  S'/i  NW'A, 
SW'A  NE'A  Section  34. 

T.16N..  R.02E.  Humboldt  Meridian:  W'/i 
Section  5;  Section  6  except  SW'A  SW'A; 
Section  7;  Section  8  except  NE'A  NE'A;  W'/i 
SW'A,  SE'A  NW'A  Section  9;  W'/i  NW'A, 
SW'A  SW'A,  SW'A  SE'A  Section  16;  Section 
17-21;  Section  22  except  N'/i  NE'A,  SE'A 
NE'A,  SE'A  NE'A,  N'/i  SE'A,  NE'A  NW'A; 
S'/i,  SW'A  NE'A  Section  25;  Section  26 
except  NE'A  NE'A;  Sections  27-29;  E'/z 
NE'A.  NW'A  NE'A  Section  30;  Section  32 
except  W'/i  SW'A;  Sections  33-36. 

T.16N.,  ROIE.  Humboldt  Meridian: 
Sections  1-2;  SE'A,  SE'A  NE'A  Section  3; 
NE'A,  NE'A  NW'A  Section  10;  N'/z.  E'/z  SE'A 
Section  11;  Section  12;  N'/i  NE'A.  NE'A 
NW'A  Section  13;  NE'A  Section  24. 

T.15N.,  R.03E.  Humboldt  Meridian: 
Section  2  except  N'/z  NE'A,  NE'A  NW'A; 
Sections  3-6;  N'/z  Section  7;  S'/i  SE'A,  SEV. 
SWIA  Section  8;  Sections  9-10;  W'/i,  W'/i 
NE'A  Section  11;  SW'A  SW'A  Section  13; 
Section  14  except  NE'A,  NE'A  SE'A;  Sections 
15-17;  Section  18  except  NW'A.  SW'A  NE'A, 
NW'A  SW'A;  NE'A,  NE'A  NW'A  Section  19; 
Section  20  except  SWV4;  Sections  21-23; 
WVz  NW'A,  NW'A  SW'A  Section  24;  Section 
27  except  E'/z  E'/z,  SW'A  NE'A,  NW'A  SE'A, 
SW'A  SW'A;  NW'A,  E'/z  NE'A.  NW'A  NE'A 
Section  28;  NE'A.  N'/i  SE'A,  NE'A  SW'A 
Section  29. 

T.15N.,  R.02E.  Humboldt  Meridian: 
Sections  1-3;  N'/z  N'/z,  SE'A  NE'A  Section  4; 
NE'A  NE'A  Section  5;  Section  10  except 
SW'A.  W'/i  NW'A;  Section  11;  Section  12 
except  SE'A  SE'A;  Section  13  except  E'-i  E'/i, 
SW'A  SE'A;  Section  14;  E'/i  NE'A,  NE'A  SE'A 
Section  15;  Section  23  except  SE'A,  S'/i 
NE'A,  NW'A  NW'A;  S'/z  SW'A,  NE'A  NEV4 
Section  24;  Section  25  except  S'/z  SE'A,  S'/z 
NE'A,  NE'A  NE'A,  NW'A  NW'A;  Section  26 
except  NE'A  NE'A;  S'/i,  SE'A  NE'A  Section 
27;  E'/i  SE'A,  SW'A  SE'A,  SW'A  NE'A 
Section  28;  Section  33-34;  Section  35  except 
NE'A,  E'/i  SE'A. 

T.14N.,  R02E.  Humboldt  Meridian: 
Section  3;  Section  10;  NW'A  Section  11; 
NW'A  NW'A  Section  14. 

Description  of  Lan(j^  Using  Protracted 
Public  Land  Survey  Lines 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.14N.,  R03E.  Humboldt  Meridian:  NW'A 
Section  27;  SE'A,  S'/z  SW'A.  NE'A  SW'A,  S'/z 
NE'A,  NE'A  NE'A  Section  28;  E'/i  SE'A,  SEV* 
SE'A  Section  29;  E'/i,  N'/i  NW'A,  SE'A  NW'A 
Section  33. 

T.13N.,  R.03E.  Humboldt  Meridian:  NWV4 
NW'A  Section  3. 
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Map  and  description  of  CA-Ol-c 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map;  Happy 
Camp  and  Hoopa,  California;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.  UN..  R.06E.  Humboldt  Meridian:  N'/i 
NW'A,  SW'A  NWV4,  NW'A  NEV4  Section  30. 

T.  UN..  ROSE.  Humboldt  Meridian:  N'/z 
NW'A,  SE'A  NW'A,  NEV4  SWV4  Section  36. 

T.  ION.,  R.04E.  Humboldt  Meridian:  NE'A 
NE'A  Section  6. 

Description  of  Lands  Using  Protracted 
Public  Land  Survey  Lines 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.  14N.,  ROSE.  Humboldt  Meridian:  S'/i 
SWV4,  NW'A  SWV4,  SW'A  SE'A  Section  7; 
Section  18  except  E'/z  E'/i,  SW'A  NE'A. 
Section  31  except  NE'A,  E'/i  NW'A,  NE'A 
SE'A. 

T.  14N.,  R.04E.  Humboldt  Meridian:  SEV4, 
SE'A  SW'A  Section  12;  Section  13  except 
W'/i  NW'A,  Section  24;  Section  25  except 
SEV4  NE'A;  NE'A,  E'/z  SE'A  Section  26;  SE'A, 
E'/i  NE'A  Section  35:  Section  36. 

T.  13N.,  R.05E.  Humboldt  Meridian:  SVz 
SW'A,  NW'A  SW'A  Section  5;  Sections  6-7; 
Section  8  except  NE'A,  W'/i  NW'A,  NW'A 
SE'A;  SW'A  Section  10;  W'/z,  SW'A  SE'A 
Section  15;  Sections  16-21;  W'/i,  W'/z  NE'A 
Section  22;  NVz  N'/z  Section  28:  Section  29 
except  SE'A;  Sections  30-31.  Section  32 
except  NE'A,  E'/i  SE'A;  SEV*.  SE'A  NE'A, 
SE'A  SWV4  Section  35;  Section  36  except 
N'/z,  NE'A  SE'A. 

T.  13N.,  R.04E.  Humboldt  Meridian: 
Section  1;  Section  2  except  W'/i  NW'A, 
NW'A  SW'A;  S'/i  SE'A  Section  3;  SE'A  SE'A 
Section  9:  Sections  10-15;  EVz  E'/i  Section 
16;  SEV4,  S'/z  NEV4,  NE'A  NE'A,  SE'A  SW'A 
Section  21:  Sections  22-28;  Section  29  except 
N'/i  N'/i;  Section  30  except  N'/i  N'/i,  SW'A 
NW'A:  Sections  31-36. 

T.  13N..  R.03E.  Humboldt  Meridian:  SE'A 
SEV4,  SW'A  SW'A  Section  25;  Section  35 
except  NVz  NW'A,  SW'A  NWV*,  NW'A  SW'A; 
Section  36. 

T.  12N.,  R.06E.  Humboldt  Meridian:  W'/i 
W'/i  Section  6;  Section  7  except  E'/z  E'/i, 
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NWV«  NEV4.  NEV«  NW'A;  NW'/..  W'/i  NEV« 
Section  18. 

T.  12N..  R.05E.  Humboldt  Meridian: 
Section  1  except  SE'A  SW'A;  Section  2;  S'/i, 
SEV4  NEV«  Section  3;  Section  4  except  N'/i 
NEV4:  Sections  5-23:  Section  24  except  E^/z 
E^/i;  Sections  2S-36. 

T.  12N..  R.04E  Humboldt  Meridian: 
Sections  1-36. 

T.  12N..  R.03E.  Humboldt  Meridian: 
Sections  1-2;  S'/t,  E^/z  NE'A  Section  3; 
Section  10  except  W%  W'/z,  NE'A  NW'A; 
Sections  11-14,  Section  15  except'W'A  W'/s; 
E'/i  NEV4,Ni/i  SEV4  Section  22;  Section  23; 
Section  24;  Section  25  except  N'/z  SEV4, 
SWV4  SBV4.  SWV4  NEV4;  N',^  NEV4.  SEV4 
NEV4  Section  26. 

T.  UN.,  R.06E.  Humboldt  Meridian:  SWV4, 
W'/j  NWV4,  W'/2  SE^A  Section  6;  W'/^,  NW'A 
NEV4  Section  7;  NW'A  NW'A,  NW'A  SW'A 
Section  18;  W'/i  W'/i,  SE'A  SW'A  Section  19; 
N'/i  NWV4,  SWA  NW'A,  NWV4  NEV4  Section 
30. 

T.  UN.,  R.05E.  Humboldt  Meridian: 
Sections  1-20;  Section  21  except  NW'A 
SWA,  SE'A  SWA;  Sections  22-24;  Section 
25  except  SE'A,  SE'A  NEiA;  Section  26 
except  SWA,  SWA  SE'A.  SWA  NWA;  NE'A 
NE'A,  NWA  NWA  Section  27;  Sections  28- 
32;  W/2  W/^,  E'/i  SE'A.  SWA  SE'A,  SE'A 
SWA  Section  33,  WA  SWA  Section  34. 

T.  UN.,  R.04E.  Humboldt  Meridian: 
Sections  1-17,  Section  18  except  SWA 
NWA,  NWA  SWA;  Section  19  except  SWA 
NWA:  Sections  20-30;  N'/<«  N'/i,  E'/i  SE'A. 
SE'A  NE'A  Section  31;  Sections  32-36. 

T.  ION.,  R.05E.  Humboldt  Meridian:  NWA, 
W'/i  SWA,  SWA  NE'A,  NE'A  SE'A  Section 
3,  Sections  4-9,  Section  10  except  S'-^.  E'/^ 
NE'A,  NW'A  NE'A;  NW'A  NW'A  Section  11; 
NWA,  N'/i  NE'A,  NW'A  SWA  Section  16; 
Section  17  except  NW'A  NW'A.  SE'A  SE'A; 
Section  18  except  E'/j  NE'A.  NE'A  SEV*; 
Section  19  except  S'/i  SE'A,  NE'A  SE'A.  SE'A 
NE'A;  NWA  NW'A,  W'/i  SWA  Section  30. 

T.  ION.,  R.04E.  Humboldt  Meridian: 
Sections  1-3;  N'/i  N'/z  Section  4;  N'/z  N'/i 
Section  5;  Sections  10-15;  Sections  22-23; 
Section  24  except  SE'A  SW'A:  Section  25 
except  N'/i  NE'A,  NE'A  NWA;  Sections  26- 
27. 
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Map  and  description  of  CA-Ol-d 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map;  Happy 
Camp  California;  1995. 


Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Later 
Successional  Reserves  described  within 
the  following  areas: 

T.17N.,  R.03E.  Humboldt  Meridian:  EVt 
E'/z,  NW'A  NE'A  Section  24;  E'/^  E'/i.  W/z 
SE'A,  SE'A  SW'A  Section  25;  N'/i  N'/i 
Section  36. 

T.16N..  R.03E.  Humboldt  Meridian:  S'/i 
SW'A,  SE'A,  NE'A  SWA  Section  1;  NE'A 
SE'A,  SE'A  NE'A  Section  11;  Section  12; 
Section  13  except  W/^  SW'A,  SW'A  NW'A; 
E'/i  NE'A,  NE'A  NWA,  SE'A  NE'A,  NE'A 
SE'A  Section  24;  E'/i  SE'A,  SWA  SE'A 
Section  25;  Section  36  except  W'A  W'/*z,  E'/ii 
SW'A.  W/i  SE'A. 

T.15N.,  R.07E.  Humboldt  Meridian:  SWA 
NWA.  NWA  SWA  Section  7. 

T.15N.,  R.06E.. Humboldt  Meridian:  NW'A 
Section  13. 

T.ISN.,  R.03E.  Humboldt  Meridian:  E^/z 
E^/i  Section  1;  E'-^  E}/i.  SWA  SE'A  Section 
12. 

T.14N.,  R.06E.  Humboldt  Meridian: 
Section  4  except  E'/^  E'/z,  SWA  SE'A,  SE'A 
SW'A;  E'/i  Section  5;  E'/z  Section  8;  Section 
9  except  E'/z  NE'A,  NE'A  SE'A;  Section  16 
except  NE'A  SE'A;  E'A  Section  17;  NE'A 
Section  20;  Section  21  except  SW'A  SW'A; 
SW'A,  S'/i  NW'A  Section  22;  NE'A  NWV4 
Section  28. 

Description  of  Lands  Using  Protracted 
Public  Land  Stirvey  Lines 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.18N.,  R.04E.  Humboldt  Meridian:  SWA 
SE'A  Section  33;  E}/i  SE'A  Section  35;  S'/z 
SWA,  NW'A  SW'A  Section  36. 

T.17N.,  R.06E.  Humboldt  Meridian:  S'/z 
SW'A,  NW'A  SW'A,  SW'A  SE'A  Section  14; 
S'/i  SW'A.  NE'A  SE'A  Section  15;  S'/z  SE'A, 
NW'A  SE'A  Section  16;  E'A  Section  21; 
Section  22;  Section  23  except  NE'A  NE'A; 
W/z  SW'A  Section  24;  Section  26  except  E'/z 
SE'A;  Section  27  except  SW'A.  W'/iz  SE'A. 
SPA  NWA;  NE'A  NE'A  Section  28. 

T.17N.,  R.05E.  Humboldt  Meridian:  SW'A. 
SWA  NW'A  Section  4;  Section  5  except  N'/i 
N'/z.  SW'A  NW'A;  Section  6  except  NE'A. 
E'/z  NWA;  Section  7-8;  W/z  NW'A  Section 
9. 

T.17N.,  R.04E.  Humboldt  Meridian:  S'/t, 
S'/z  NW'A,  NE'A  NW'A  Section  1;  Section  2 
except  NE'A  NE'A,  SW'A  SW'A;  Section  3 
except  E'/z  SE'A,  W/z  NW'A,  NE'A  NW'A. 
NW'A  NE'A;  S'/z,  S'/z  NW'A;  NW'A  NW'A 
Section  5;  E'/z  SE'A  Section  6;  Section  7 
except  NWA;  Sections  8-9;  Section  10 
except  S'/z  S'/z.  NE'A  Ife'A,  NE'A  NE'A;  NE'A 
NE'A  Section  11;  Section  12  except  S'/z 
SW'A,  SWA  SE'A;  Section  16  except  E'/i 
NE'A,  NE'A  SE'A;  Sections  17-18;  Section  19 
except  E'/z  E'/z;  SE'A.  NE'A  SW'A  Section  20; 
S'/2  Section  21;  SWA,  S'/z  SE'A  Section  22; 
Section  27  except  SE'A  SE'A;  Section  28 
except  SW'A  SW'A;  E'/z  NE'A,  NWA  NE'A. 
S'/z  SWA.  NW'A  SWA  Section  29;  Section 
30:  Section  31  except  W/z  SW'A;  Section  32 
except  NE'A  NE'A;  E'/i  NE'A,  NWA  NE'A; 
S'/z  SW'A,  NW'A  SW'A,  SW'A  SE'A  Section 
33;  NWA,  W/z  NE'A.  NE'A  SWA,  NW'A 
SE'A  Section  34. 


T.16N.,  R.04E.  Humboldt  Meridian: 
Section  2  except  N'/z,  E'/z  SE'A,  W/z  SW'A; 
Section  3  except  NE'A,  E'/z  SE'A,  NE'A 
NW'A;  Sections  4-7;  NW'A,  W/z  SWA,  E'/i 
NE'A,  NWA  NE'A  Section  8;  SW'A  SW'A 
Section  9;  Section  10  except  S'/z  SE'A, 
Section  11  except  S'/z  S'/z;  NW'A  NW'A 
Section  15;  N'/z  NE'A.  NE'A  NWA  Section 
16;  NWV4  NW'A  Section  17;  Sections  18-19; 
Section  30  except  SE'A  SE'A;  W/z.  W/z 
NE'A  Section  31. 

T.15N.,  R.06E.  Humboldt  Meridian:  W/z 
SWA  Section  2;  S'/z  Section  3;  SE'A  NE'A, 
SE'A  Section  4;  E'/z  SE'A  Section  9;  Section 
10  except  E'/z  NW'A.  NW'A  NE'A;  N'/z  NW'A 
Section  11;  NE'A  SE'A.  SE'A  NE'A  Section 
12;  S'/^  NE'A  Section  14;  NW'A  NW'A 
Section  15;  Section  16  except  S'/z,  NW'A 
NW'A;  S'/z  NE'A  Section  22;  W/z  NW'A 
Section  23;  NW'A  SW'A  Section  28;  Section 
29  except  NW'A,  N'/z  NE'A,  NW'A  SW'A;  E'/z 
SE'A.  SW'A  SE'A.  SE'A  SW'A  Section  30; 
Section  31  except  NW'A  NW'A,  SW'A  SW'A; 
Section  32;  S'/z  S'/j  Section  33. 

T.15N.,  R.0SE.  Humboldt  Meridian:  SE'A 
Section  22;  Section  23  except  N'/z,  NW'A 
SE'A;  W/z  SW'A  Section  24;  W/z  NW'A, 
NW'A  SW'A  Section  25;  Section  26;  Section 
27  except  N'/z  NWA;  S'/z  SE'A,  NE'A  SE'A 
Section  28;  E'/2,  E'/z  SW'A  Section  33; 
Sections  34-35;  Section  36  except  SE'A 
NE'A. 

T.15N.,  R.04E.  Humboldt  Meridian:  W/i 
Section  6;  N'/z  NW'A,  SW'A  NWA,  NW'A 
SW'A  Section  7. 

T.14N.,  R.06E.  Humboldt  Meridian:  W'/t 
Section  5;  Section  6;  Section  7;  W/z  Section 
8;  Section  17  except  W'A  SW'A;  E'/z  NE'A 
Section  18;  N'/z  NW'A,  SE'A  NW'A  Section 
20. 

T.14N.,  R.05E.  Humboldt  Meridian: 
Sections  1-2;  Section  3  except  SE'A,  S'/z 
NW'A;  NW'A,  N'/i  NE'A  Section  4;  NE'A. 
N'/z  SE'A,  N'/z  NW'A  Section  10;  Section  11 
except  SW'A  SW'A;  Section  12;  N'/z  N'/j 
Section  13;  E'/z  NE'A  Section  14. 
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Map  and  description  of  CA-Ol-e 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map;  Grants 
Pass.  Oregon;  Happy  Camp,  CaUfomia; 
1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 
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T.41S..  R.07W.  WiUamette  Meridian:  S'/z 
SWA.  NWA  SW'A  Section  6;  N'/z  NW'A. 
SWA  NW'A  Section  7;  SE'A.  SE'A  NEV. 
Section  8;  S'/z  SE'A.  SW'A.  S'/z  NW'A 
Section  9;  NW'A  NE'A,  E'/2  E'/z  Section  17. 

T.41S..  R.08W.  Willamette  Meridian: 
Section  1  except  N'/z  N'/z.  S'/z  SW'A,  NE'A 
SWA:  Section  2  except  N'/z  N'/4;  W/z  SW'A, 
SWA  NW'A  Section  3;  Section  4  except  N'/z 
N'/i,  W/z  SW'A,  SW'A  NWV4:  Section  7 
except  N'^  NE'A,  NE'A  NW'A;  W'/z  SW'A, 
SWA  NWA  Section  8;  Section  9  except  W/z 
W'/j;  W/z  NW'A,  E'/z  SE'A  Section  10; 
Section  11  except  SE'A  NE'A;  Section  12-14: 
Section  15  except  N'/z  NWA,  NW'A  NE'A; 
Section  16  except  NWA  NW'A;  Section  17 
except  N'/z  NE'A;  Section  18. 

T.41S..  R.09W.  Willamette  Meridian:  SE'A 
NEVi  Section  12;  NE'A  NE'A  Section  13. 

T.19N..  R.06E.  Humboldt  Meridian:  SE'A 
SE'A  Section  31;  Section  32  except  NWA 
NWV.;  W/i  Section  33. 

T.19N..  R.05E.  Humboldt  Meridian: 
Section  32  except  W/z  W/z,  S'/z  SW'A; 
Sections  33-34;  Section  35  except  S'A  SW'A. 
SW'A  SE'A;  NW'A  NW'A  Section  36. 

T.19N..  R.04E.  Humboldt  Meridian: 
Section  32;  W/z  Section  33. 

T.18N..  R.05E.  Humboldt  Meridian: 
Section  5  except  NW'A;  SE'A  Section  6; 
Section  7  except  S'/z  S'/z.  NW'A  SW'A; 
Section  16-17;  SE'A,  E'/z  SW'A,  S'/z  NW'A, 
NW'A  NW'A,  S'/2  NE'A  Section  18;  N'/z 
Section  19. 

T.18N.,  R.04E.  Humboldt  Meridian:  W/z 
SWA  Section  2;  Section  3  except  E'/4  NE'A, 
NWA  NW'A,  W'/i  SE'A,  SE'A  SW'A;  W'/z. 
NW'A  SE'A.  SW'A  NE'A  Section  4;  NE'A 
NW'A  Section  9. 

T.18N..  R.03E.  Humboldt  Meridian: 
Section  1  except  SW'A  SW'A;  E'/z  SE'A. 
SWA  SE'A.  SE'A  NE'A,  SW'A  Section  2; 
Section  11  except  SE'A  SE'A;  NW'A  NE'A 
Section  12;  W/z  NW'A  Section  14;  Section  15 
except  W'/z.  NW'A  NE'A;  E'/z  NW'A.  W'/z 
NEV4,  E'/z  SW'A,  SW'A  SW'A,  NE'A  NE'A. 
NWA  SE'A  Section  22;  W'/z  Section  27; 
SE'A.  SE'A  NE'A.  SE'A  SW'A  Section  28;  E'/z 
SE'A.  SE'A  NE'A  Section  32;  Section  33 
except  NW'A  NWA;  W'/z  Section  34. 

T.17N.,  R.03E.  Humboldt  Meridian:  NVz 
NWA,  SW'A  NW'A,  NW'A  SWV4  Section  3; 
Section  4  except  S'/i  S'/i. 

Description  of  Lands  Using  Protracted 
Pubhc  Land  Survey  Lines 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.I8N.,  R.O6E.  Humboldt  Meridian: 
Section  5  except  E'/z  E'/4;  E'/i  E'/z,  S'/z  SWA, 
SWA  SE'A  Section  6;  Section  7;  Section  8 
except  NE'A  NE'A;  Sections  17-19;  NW'A, 
W'/i  SW'A,  NW'A  NE'A  Section  20;  NW'A 
NWA  Section  29;  Section  30  except  E'/i 
SE'A,  SE'A  NE'A;  Section  31  except  E'/2  E'/z, 
SW'A  SE'A. 

T.18N.,  R.05E.  Humboldt  Meridian: 
Section  1  except  N'/i  NE'A,  SE'A  NE'A; 
Sections  2-4;  Sections  8-12;  Section  13 
except  W'/z  SW'A;  SE'A  SWA,  SW'A  SE'A; 
Section  14  except  SE'A;  Section  15;  Section 
20  except  S'/z  SW'A,  SWV.  SE'A;  Section  21; 
Section  22  except  SW'A  SE'A;  NW'A,  N'/z 


SWA,  SW'A  SWA  Section  23;  SE'A  SE'A 
Section  24;  Section  25  except  NWA,  NW'A 
SWA;  W'/z  NWA,  N'/z  SW'A,  SE'A  SW'A, 
S'/z  SE'A  Section  26;  Section  28  except  SE'A, 
SE'A  NE'A;  EVi  E'/z  Section  29;  E'/z  NE'A 
Section  32;  Section  33  except  E'/z,  SE'A 
SW'A;  NW'A  NE'A  Section  35;  E'/z,  NE'A 
NWV4  Section  36. 

T.18N.,  R.04E.  Humboldt  Meridian: 
Section  5;  N'/z  NE'A,  NE'A  NW'A  Section  8. 

T.17N.,  R.06E.  Humboldt  Meridian:  N'/2 
NW'A  Section  6. 

T.17N.,  R.05E.  Humboldt  Meridian:  N'/z 
NE'A  Section  1. 
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Map  and  description  of  CA-02-a 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map; 
Crescent  City,  California;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  land#designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.14N.,  R.01E.  Humboldt  Meridian:  SE'A, 
S'/z  NE'A,  E'/z  SW'A  Section  21;  S'/;  SW'A, 
NW'A  SW'A  Section  22;  N'/z  NW'A,  SWA 
NW'A  Section  27;  Section  28  except  SW'A, 
NW'A  NW'A,  S'/2  SE'A. 

T.17N.,  R.01E.  Humboldt  Meridian:  SW'A 
SW'A  Section  21;  W'/z  NW'A,  NW'A  SW'A 
Section  28;  E'/z  NE'A,  NE'A  SE'A  Section  29. 

Proposed  Critical  Habitat  includes 
only  State  lands  described  within  the 
following  areas: 

T.14N.,  R.01E.  Humboldt  Meridian: 
Section  6  except  NE'A,  E'/z  SE'A,  SW'A 
SW'A;  E'/z  W'/z,  NW'A  NE'A,  SWA  SE'A 
Section  7;  NE'A  SE'A,  NW'A  NE'A  Section 
18. 

T.15N.,  R.01E.  Humboldt  Meridian:  W'/i 
SW'A  Section  6;  S'/z  Section  7;  Section  8 
except  E'/z  E'/z,  W/2  NW'A;  N'/z,  W'/z  SW'A 
Section  17;  Sections  18-19;  W'/z  NW'A 
Section  20;  W'/i,  N'/z  NE'A  Section  30;  W/z 
Section  31. 

T.15N.,  R.OIW.  Humboldt  Meridian:  E'/z 
SE'A,  SW'A  SE'A,  SE'A  SW'A  Section  1; 
Section  12  except  W'/z  NW'A,  NW'A  SW'A; 
E'/z,  SE'A  SW'A  Section  13;  Sections  24-25; 
E'/i.  N'/z  NWA  Section  36. 

T.16N..  R.01E.  Humboldt  Meridian:  W'/z 
NW'A  Section  4;  Section  5  except  SE'A  SE'A; 
Sections  6-7;  Section  8  except  SE'A  NE'A. 
NE'A  SE'A;  SWA  NW'A,  S'/i  SW'A  Section 
9;  W'/z.  E'/z  NE'A  Section  16;  Sections  17- 
20;  W'/z.  W'/z  SE'A  Section  21. 


T.16N..  R.01W.  Humboldt  Meridian: 
Section  1;  SE'A  SE'A  Section  2;  Sections  12- 
13:  E'/z  E'/z  Section  14;  SE'A.  E'/z  NE'A 
Section  23;  Section  24. 

T.17N..  R.OIE.  Humboldt  Meridian:  SWV4, 
SW'A  SE'A  Section  30.  Section  31  except  E'/i 
SE'A,  NE'A  NE'A. 

T.17N..  R.01W.  Humboldt  Meridian:  SE'A 
SE'A  Section  25;  SVi,  E'/i  NE'A  Section  36. 


Map  and  description  of  CA-02-b 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map;  Orick 
and  Hoopa.  California;  1995. 

Proposed  Critical  Habitat  includes 
only  State  lands  described  within  the 
following  areas: 

T.llN..  R.OIE.  Humboldt  Meridian: 
Section  1;  Section  2;  N'/z  N'/z  Section  3; 
Section  4  except  E'/i  SE'A.  SE'A  NE'A;  W'A 
E'/z.  NW'A.  NE'A  SW'A  Section  9;  N'/z  NE'A, 
SW'A  NE'A.  E'/2  NW'A  Section  11;  N'/4 
NW'A  Section  12. 

T.llN..  R.02E.  Humboldt  Meridian:  W'/z 
SW'A  Section  6. 

T.12N..  R.01E.  Humboldt  Meridian:  N'/z 
NW'A.  SW'A  NW'A.  S'/i  Section  3;  E'/z  W'/z. 
E'A  Section  4;  Section  9;  Section  10;  S'/z 
NW'A,  SW'A  Section  11;  W'/z,  NW'A  SE'A. 
S'/z  SE'A  Section  14;  Section  15;  Section  16; 
Section  21;  Section  22;  Section  23;  SW'A 
Section  24;  Section  25;  Section  26;  Section 
27;  Section  28;  Section  33;  Section  34; 
Section  35;  Section  36. 

T.12N.,  R.02E.  Humboldt  Meridian:  SW'A 
NW'A.  W'/z  SW'A  Section  30;  W'/z  NW'A 
Section  31. 

T.13N..  R.01E.  Humboldt  Meridian: 
SW'A.W/z  SE'A  Section  33;  SW'A  SW'A 
Section  34. 
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Map  and  description  of  CA-02-c 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map;  Orick, 
California;  1995. 

Proposed  Critical  Habitat  includes 
only  State  lands  described  within  the 
following  areas: 

T.09N.,  R.01W.  Humboldt  Meridian:  WVi 
SWV«.  SWV4  NW'A  Section  24  above  Mean 
High  Water  (MHW);  NW'A  NWV4  Section  25; 
Section  26  except  SVa  SE'A,  NEV*  SEV4; 
Section  27  to  MHW;  NEV4  Section  34;  NWV4 
NWVt  Section  35. 

T.ION..  R.01E.  Humboldt  Meridian: 
Section  29  except  SVt  S»/i.  NWV4  SEV4,  NEV4 
SWV4,  NWV4  NEV4,  NEV4  NWy4;  Section  30 
above  MHW;  Y/V».  Y/Vi  NEV4  Section  31. 

Description  of  Lands  Using  Protracted 
PubUc  Land  Survey  Lines 

Proposed  Critical  Habitat  includes 
only  State  lands  described  within  the 
following  areas: 

T.ION.,  R.OIE.  Humboldt  Meridian:  BVi 
SBV4,  W*6  SWV4  Section  20;  Section  19 
above  MHW. 
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Map  and  description  of  CA-03-a 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map;  Eureka 
and  Hayfork,  California;  1995. 

Proposed  Critical  Habitat  includes 
only  Private  lands  described  within  the 
following  areas: 


T.02N.,  R.01E.  Humboldt  Meridian: 
Section  1-3;  NV^  Section  10;  Section  11-12. 

T.02N..  R02E.  Humboldt  Meridian: 
Section  3;  W'/i  Section  4;  Section  5-6;  N% 
Section  7;  N'/i  Section  8;  Section  9-14; 
Section  15  except  SWV4;  W^/i  Section  16;  NV^ 
Section  22;  NVi  Section  23. 

T.03N.,  R.01E.  Humboldt  Meridian:  SV^ 
Section  3;  Section  4-10;  WV^  Section  11; 
Section  13-18;  WV4  Section  19;  Section  20- 
26;  E>/i  Section  27;  WVi  Section  28;  Section 
29-35;  Section  36  except  NEV*. 

T.03N.,  R.02E.  Humboldt  Meridian: 
Section  3  except  NEV4;  Section  4;  SE}/4 
Section  5;  SV^  Section  6;  Section  7;  Section 
9;  Section  10;  WV^  Section  16;  Section  16- 
20;  Section  21  except  NEV4;  SW  V*  Section 
22;  W'/i  Section  27;  Section  28  except  SW'A; 
Section  29-30;  Section  31  except  SW'/i; 
Section  32;  Section  33  except  NWV4. 

T.04N.,  R.02E.  Humboldt  Meridian:  SV^ 
Section  33;  SWV4  Section  34. 


Map  and  description  of  CA-04-e 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map;  Cape 
Mendocino  and  Garlwrville,  California; 
1995. 

Proposed  Critical  Habitat  includes 
only  State  lands  described  within  the 
following  areas: 

T.OIN.,  R.01E.  Humboldt  Meridian:  SEV4 
SWV4.  SEV4  Section  24;  SW'A  NW'A,  N'/4 
NVi  Section  25;  SMi  NEV4,  NEV4  NE'/i,  SEV4 
NWV4  Section  28. 

T.OIN.,  R.02E.  Humboldt  Meridian:  E^/z 
NEV4  Section  11;  NWV4  Section  12;  S»/i,  SVi 
SWV4,  SEV4  NEV4  Section  19;  WV4  W>A 
Section  29;  N»/<i  NW'A,  E»/i  SEV4.  SEV4 
NWV4,  NEV4  Section  30;  NWV4  NWV4.  SBV4, 
EVi  SWV4  Section  32. 

T.OlS..  ROIE.  Humboldt  Meridian:  SEVi 
NEV4,  EVi  SBV4  Section  15;  SWV4  NW'A. 
SWV4.  W»/i  SEV4,  SBV4  SBV4  Section  14;  S>/i 
S»/i  Section  13;  EVi  B^/i,  SWV4  SEV4,  SEV4 
SWV4  Section  22;  Sections  23-27;  Section  28 
except  N'/i,  NWV4,  NWV4  SWV4.  SWV4 
NWV4;  Section  33  except  SWV4  NWVi,  SWV4, 
SWV4  SE'/i;  Sections  34-36. 

T.OlS.,  R.02E.  Humboldt  Meridian:  Section 
3;  Section  4  except  SWV,  NWV4;  NE'/*  NEV4 
SecUon  9;  N'/i  NWV4,  SEy4  NWVi,  N»/»  NBV4. 
SWV4  NBV4.  NB»/4  SBV4  Section  10;  W»/i 
NWV4.  SWV4.  E'/i  NWV4  Section  14;  SE>/4 
Section  15;  S»/i  NW'/i,  SWV.,  S^/i  SEV4 
Section  16;  S^/i,  SEV4  NBV4  Section  17;  SV^ 


SVi  Section  18;  Sections  19-22;  W'/i  Section 
23;  W»/i  Section  26;  Sections  27-34;  W>/i 
NWV4,  NVi  SWV4,  SWV4  SWV4.  SWV.  SEV.. 
SVi  SEV4  NWV.  SEV4  Section  35. 

T.02S..  R.01B.  Humboldt  Meridian: 
Sections  1-2;  Section  3  except  SEV4  SBV4; 
BVi  EV«i  Section  4;  EVi  E>/i  Section  9;  Section 
10-14;  Section  15  except  W»/^,  SWV4;  E'/i. 
B'/i  NWV4,  NWV.  NWV4  Section  22;  Sections 
23-25;  Section  26  except  SWV.  NEV4,  SWV., 
S»/i  NWV..  • 

T.02S.,  R.02E.  Humboldt  Meridian:  SVi 
Section  1;  Section  2  except  NEV4,  NBV.; 
Sections  3-24;  Section  25  except  SWV4 
SWV4;  N'/i  Section  26;  Section  27  except  SVi 
S'/i;  Section  28  except  SV2,  NWV4  SWV4; 
Section  29  except  SEV4;  Section  30  except 
E»/i.  SEV4  SWV4,  SWV4  SEV4;  NEV4  NWV4, 
N»/i  NBV.  Section  36. 

T.02S.,  R.03E.  Humboldt  Meridian:  Section 
7  except  N»/i;  NWV4  SWV4  Section  8;  Section 
17  except  NEV4,  EVi  SBV4;  Sections  18-20; 
Section  21  except  B>/i  NWV4,  WV2  NEV4. 
NEV.  NEV4,  SEV.;  SVi  S^/z,  NWV*  SWV., 
SWV4  NWV4  Section  27;  Section  28  except 
NBV4  NBV4;  Section  29;  Section  30;  Section 

31  except  SVi  S»/i,  NWV4  SBV4;  N>/i  Section 

32  except  SEV4  NEV.;  NVi  NEV4,  NEV4  NWV. 
Section  33;  E>/i  EVi  SEV4  Section  34. 

T.03S,  R.03E.  Humboldt  Meridian:  SEV4 
NWV..  NWV4  NEV4  Section  3;  E'/i  NEV4 
Section  11;  NEV4,  NEV4  SEV4.  ti^h  NWV4, 
SWV.  NWV.  Section  12. 
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Map  and  description  of  CA-04-b 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100:000  map; 
GarberviUe,  California;  1995. 

Proposed  Critical  Habitat  includes 
only  State  lands  described  within  the 
following  areas: 

T.04S.,  R.03B.  Humboldt  Meridian:  SWVi, 
SVi  SEV.  Section  2;  S'/i  SEV.  Section  9; 
SWV.,  NWV4  SBV4  Section  10;  EVi  NWV.. 
WVi  NBV.,  NEV.  NEV4  Section  11. 

I>escription  of  Lands  Using  Protracted 
Public  Land  Survey  Lines 

Proposed  Critical  Habitat  includes 
only  State  lands  described  within  the 
following  areas: 

T.04S.,  R.03E.  Humboldt  Meridian:  NEV. 
SEV.  Section  3. 
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CA-04-b 


Map  and  description  of  CA-05-a 
taken  from  United  States  Fish  and 
WildUfe  Service  1:100;000  map;  Cape 
Mendocino,  GarberviUe  and  Covelo, 
California;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.02S.,  R02E.  Humboldt  Meridian:  SEV4 
SEV4  Section  31;  SWV4  SEV4  Section  32. 

T.03S.,  R.02W.  Humboldt  Meridian:  SEV4 
SE>/4  Section  12;  Sections  13-14;  Section  15 
Bast  of  Mean  High  Water  (MHW);  Section  16 
East  of  MHW  except  N»A  NV2;  Section  22 
East  of  MHW;  Section  23  East  of  MHW; 
Sect-'on  24  except  S'/z  SEV4,  NEV4  SEV4; 
NWV.  NWV.  Section  25;  NVi  NEV.  Section 
26  East  of  MHW. 

T.03S.,  R.01W.  Humboldt  Meridian:  SWV4 
SWV4  Section  9;  NEV4  SBV4  Section  10;  SVi. 
SEV.  NEV4  Section  11;  SWV4  NWV.,  WVi 
SWV..  SEV.  SWV4,  SVi  SBV4  Section  12; 
Sections  13-16;  Section  17  except  NWV4 
NEV.;  Section  18;  N»/i  NWV4,  NEV4  NEV4. 
SWV4  SWV4.  NEV4  SWV4  Section  19;  N'/i, 
NVi  SEV4,  SEV4  SEV4  Section  20;  Sections 
21-27;  NEV4  NWV..  NEV4.  NEV.  SEV4 
Section  28;  SEV4  NBV4  Section  30,  SEV4  NEV. 
Section  32;  N»/i  NWV.,  SEV4  SWV4,  SEV. 
Section  33;  Section  34  except  SEV.  SBV4;  N'/i 
NVi,  SWV4  NWV.  Section  35;  Section  36 
except  SWV4  SWV4,  S'/i  SEV4. 

T.03S.,  R.01E.  Humboldt  Meridian:  SEV. 
SWV4  Section  6;  SV2  NWV4,  NEV4  NWV4 
Section  7;  N'/i  S',^,  SEV4  Section  12;  EV4 
SE'A,  NWV4  SEV4,  SEV.  NEV4  Section  13; 
SWV.  SWV4  Section  18;  WVi  SWV.,  NWV. 
NWV.  Section  19;  SBV4  NEV4,  NEV.  SEV. 
Section  24;  WVi  SWV4  Section  29;  Section  30 
except  NEV4  NEV4;  Section  31;  W»/i  WVi, 
NBV.  NWV4.  NEV.  SWV4  Section  32. 

T.03S.,  R02E.  Humboldt  Meridian:  WVi 
W»/i,  NEV.  NWV.,  SEV4  NEV4,  SWV4  SEV. 
Section  5;  E'/i  SEV4,  SWV4  SEV4  Section  6; 
Section  7  except  SWV4  NWV4,  SEV4  SEV.; 
WV*  WVi,  SEV4  NWV4.  EVi  SWV..  WVi  NEV4, 
WVi  SEV..  SE^/t  SEV4  Section  8;  S'/i  SW'/. 
Section  9;  B'/i  SW'/.  Section  18;  NE'/4  NWV4. 
SEV.  SW'/..  SW'/.  SE'/4  Section  19;  SE'A 
NEV.  Section  20;  NW'/.  NWV.  Section  28; 
NWV.  NE'/4  Section  30. 

T.04S..  ROIW.  Humboldt  Meridian: 
Section  3;  Section  4  except  NWV.  NW'A; 
Section  9  to  MHW  except  for  EV2  B'/i; 


Section  10  to  MHW  except  N'/i  NE'/..  SWV. 
NE'/4,  SW'/4  SE'A;  W'/i  SW'A  Section  11; 
N'/i  NWV.  Section  14. 

T.04S..  ROlE.  Humboldt  Meridian:  SW'/., 
WVi  SE'/4,  SB'/.  SB'/4,  S'/i  NE'/4  Section  4; 
Section  5;  Section  6  except  W'/i  W'/2;  NE'/., 
E'/i  NW'/4,  N^h  SE'/4  Section  7;  Section  8; 
Section  9  except  NV2  NW'/.;  S'/i,  E'/i  NE'A 
Section  10;  SW'/.,  SW'/.  NW'/.  Section  11; 
SecUon  15;  Sections  16-17;  E'/i  E'/i,  SWV. 
NWV.,  SW'/4  NEV.  Section  18;  EVi  E'/i, 
NWV.  NE'/.  Section  19;  Section  20  except 
S»/i  SWV4;  Sections  21-23;  SVi  NW'A,  NW'/. 
NWV4,  SWV4,  SW'/.  NE'/4,  NW'/4  SE'/4 
Section  24;  W'/i  Section  25;  Section  26; 
Section  27  except  SW'/.  SW'A;  N'/i  NE'A, 
NEV4  NW'/4  Section  28;  NE'A  NW'/.,  NE'A 
NE'/4  Section  29;  NE'A,  E'/^  NW'A,  E'/i 
SW'A,  N'/i  SEV.,  SW'A  SE'A  Section  33; 
Section  34  except  SVi  SWV4;  Section  35;  W'/i 
Section  36. 

T.04S.,  R02E.  Humboldt  Meridian:  S'/i 
SW'A.  NE'A  SW'A,  NW'A  SE'A  Section  31. 

T.05S.,  ROIE.  Humboldt  Meridian:  Section 
1;  Section  2  except  NVi  SW'A;  E'/2  NE'A, 
SW'A  NE'A  Section  3;  WVi  NEV.,  SE'A  NEV., 
SW'A  SE'A  Section  11;  Section  12  except 
N'/i  NW'A,  NE'A  SW'A;  Section  13  except 
W'/i  NE'A,  SEV.  NE'A.  NEV.  SE'A;  B'/i 
Section  14;  Section  23  Bast  of  MHW;  Section 
24;  Section  25  East  of  MHW. 

T.OSS.,  R02E.  Humboldt  Meridian:  WVi 
NW'A,  NW'A  SW'A,  E'/^  SW'A,  NWV,  SE'A 
Section  6;  SW'A,  E'/i  NW'A,  SW'A  NW'A 
Section  7;  Section  18  except  SW'A  NW'A, 
E'/i  E'/i.  SW'A  SE'A  Section  19  except  N'/i 
NE'A,  SE'A  NEV.;  SWV4  NW'A  Section  28; 
Section  30  except  SE'A  SE'A;  W'/i  Section 
31. 
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Map  and  description  of  CA-05-b 
taken  bom  United  States  Fish  and 
Wildlife  Service  1:100;000  map;  Covelo, 
California;  1995. 

Proposed  Critical  Habitat  includes 
only  State  lands  described  within  the 
following  areas: 

T.24N.,  R19W.  ML  Diablo  Meridian:  W'/i 
SW'A  Section  2;  Section  3  except  NW'A.  W'/i 
NEV.,  NE'A  NE'A  SW'A  SE'A;  NE'A  SWV.. 
SW'A  NE'A,  SE'A  Section  4;  NE'A  SEV4,  SE'A 
NE'A,  N'/i  NE'A  Section  9;  Section  10  except 
NWV.  NW'A;  W'/2  W'/i  Section  11;  W'/i 
Section  14;  Section  15  except  W'/i  SW'A; 
NEV4,  N'/i  SE'A  Section  22;  Section  23 
except  NBV.,  NE'A  SE'A;  SVi  SW'A  Section 


24;  Section  25  except  EV2  SEV.;  NW'A,  NE'A 
NWV.  Section  26;  Section  36  except  NEV. 
NE'A.  W'/i  SW'A. 

T.24N.,  R18W.  Mt.  Diablo  Meridian:  W'/i 
SWV.  Section  31. 

T.23N.,  R19W.  Mt.  Diablo  Meridian:  E'/i 
E'/i  Section  1. 

T.23N.,  R18W.  Mt.  Diablo  Meridian:  SW'A 
SW'A  Section  5;  Section  6  except  NE'A 
NWV.,  NE'A,  NE'A  SE'A;  Section  7;  Section 
8  except  NW'A  NW'A,  NE'A,  NE'A  SE'A; 
W'/i  SW'A  Section  15;  Section  16  except  E'/i 
NWV.,  NE'A,  NW'A,  N'/2  SE'A;  NEV.  Section 
21;  N'/2  NWV4,  SEV.  NW'A,  W'/i  NE'A,  SE'A 
NEV..  NW'A  SE'A  Section  22. 
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CA-05-b 


Map  and  description  of  CA-06-a 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map; 
GarberviUe  and  Covelo.  CaUfomia; 
1995. 

Proposed  Critical  Habitat  includes 
only  State  lands  described  within  the 
foUowing  areas: 

T.05S..  R03B.  Humboldt  Meridian:  Section 
13  except  NE'A;  Section  14  except  N'^  NEV.; 
SE'A  NE'A.  E'/2  SE'A  Section  15;  NW'A  NE'A 
Section  24. 

T.05S.,  R04E.  Humboldt  Meridian:  WVi 
SW'A  Section  18. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  foUowing  areas: 

T.24N.,  R15W.  Mt.  Diablo  Meridian:  SWV. 
Section  4;  Section  5  except  WVi  SWV.,  SE'A 
SWV.,  NWV.  NW'A;  S'/i  NEV4  Section  6. 

T.24N.,  R16W.  Mt  Diablo  Meridian:  N'/i 
NEV4,  NE'A  NW'A  Section  3;  NE'A  NWV., 
SW'A  NW'A,  SVi  SE'A,  Section  5;  W'/i  NW'A 
Section  6;  SE'A  SW'A,  W'/i  SE'A.  SE'A  SEV4 
Section  9;  S'-i  SW'A  SecUon  10. 

T.24N.,  R17W.  Mt.  Diablo  Meridian: 
Section  1  except  NW'A  NW'A.  SE'A  SE'A; 
Section  2  except  SE'A  SW'A;  S'/i  S'/i,  NBV4 
SE'A,  S'/i  N'/i,  NE'A  NEV4  Section  3;  SEV. 
SE'A,  NW'A  SE'A  Section  4;  W'/i  NW'A 
Section  10;  NWV.  NEV4,  WVi  NWV4  Section 
11. 

T.05S.,  R05E.  Humboldt  Meridian;  N'/i 
NWV.  Section  2;  N'A  N'^,  SW'A  NW'A 
Section  3;  NE'A  Section  4;  SE'A  SE'A  SecUon 
7;  SW'A  SW'A  Section  8;  SW'A  NW'A,  SW'A, 
SW'A  SEV.  Section  15;  NW'A  SW'A  Section 
17;  E'/i  EVi  Section  18;  NE'A  NE'A,  SE'A 
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SEV4  Section  19;  SWV«  SWV«,  NW'/i  SWV4 
Section  20;  NEV«,  NEV*  SW'A,  N'/i  SEVi, 
SWV4  SEV4  Section  22;  NWV*  SWVi  Section 
23.  S*A  NWV4,  N'/^  SWV«,  S'/i  SEVi.  NWV* 
SPA  Section  25;  NBV4  NWV4.  NEV.  SWV., 
WVi  NE»/4,  SEV4  NE»/4  Section  26;  W'/i  WV«i. 
NEV4  SWV4  Section ^8;  SVi  N'/i.  EVi  SW'A, 
NVi  SEV4  Section  29;  NEV4,  NEV4  NWV4 
Section  32;  NWVi  NEV.,  SVi  NEV.,  NWV., 
NEV4  SWV.,  SEV4  Section  33;  SWV4  NWV4. 
N»/i  SWV4,  SWV.  SWV4  Section  34. 

T.05S.,  R06E.  Humboldt  Meridian:  SV^ 
NWV.,  SWV.  Section  30;  Section  31  except 
NEV.  NWV4,  NVi  NEV.,  SEV4  NEV«. 

T.04S.,  R.05E.  Humboldt  Meridian:  SV^ 
SWV.,  SWV.  SEV4  Section  15;  SEV4  SEV4 
Section  16;  NWV.,  WV4  NEV,,  NEV4  SWV. 
Section  22;  SWV4  SWV4  Section  27;  SEV. 
Section  33;  E'/i  NWV4,  NWV4  NWV4,  WMi 
SWV..  SEV.  SWV4  Section  34. 
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CA-06-a 


Map  and  description  of  CA-06-b 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map;  Covelo, 
California;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.21N.,  R.15W.  Mt  Diablo  Meridian:  W'/i 
NWV4  Section  5;  Sections  6-7;  NWV4  NEV., 
NVi  NWV.,  SWV4  NWV4.  NVi  S'/i,  SWV* 
SWV4  Section  8;  W»/ii  WVi.  OTV.  SWV..  SV4 
SE^A  Section  17;  Section  18. 

T.21N.,  R.16W.  Mt.  Diablo  Meridian: 
Section  1;  NVi  NEV.,  NEV4  NWV4,  SEV4  SE'A 
Section  2;  E^/i  NEV4  Section  11;  Section  12 
except  NWV4  SWV4  and  SVi  SWV4;  NEV., 
NEV.  SEV4  Section  13. 

T.22N..  R.14W.  Mt  Diablo  Meridian:  NWV4 
SWV4,  S'/i  SWV.  Section  6;  Section  7; 
Section  18  except  EVt  SEV4;  N'/i  SEV4,  SEV. 
SEV.  Section  19;  N'/i.  SWV4,  NWV4  SEV4,  S»/i 
SE^A  Section  20;  SWV4  SWV.,  NEV4  SE>A 
Section  21;  NWV.  NWV4,  SV2  NWV4  Section 
22;  E'/i  NEV4,  W>/«j  NWV4,  NEV4  SEV4  Section 
28;  NEV4,  NEV4  NWV4.  S'/i  NWV4,  SWV4, 
NWV4  SEV.  Section  29;  S'/i  NEV.,  NVi 
NWV.,  SEV.  Section  32. 

T.22N.,  R.15W.  Mt.  Diablo  Meridian:  SWV4 
NEV.,  S'/i  Section  1;  N'/i,  Section  12;  E^/z 
Section  13;  NEV.  SWV4,  SVi  SWV.,  W'/i  SEV4 
Section  19;  SWV*  NEV4  Section  24;  SWV4 
NEV.,  W'/i  NWV4,  SWV4,  W'/2  SEV4  Section 
30;  SWV4  NEV.,  NWV4  NWV.,  S'/i  NWV4,  SVi 
Section  31. 


T.22N.,  R.16W.  Mt.  Diablo  Meridian: 
Section  3  except  NV2  NWV4  and  SEV*  NWV.; 
Section  4;  Section  5  except  SVi  SEV.,  NE>A 
SE^A,  SEV.  NEV.;  E%,  E'/i  WVi,  SVi  SWV.. 
SEV4  NWV.  Section  6;  NEV4  NEV.,  NV. 
NWV.,  SEV*  SWV4.  SEV*  Section  7;  NV4 
NEV*.  EMi  WVi.  SVi  SEV*.  SWV*  SWV* 
Section  8;  Section  9  except  NWV*;  SWV* 
NEV*,  WMi,  NWV*  SEV*.  S>/i  SEV*  Section  10; 
NWV*  NWV.  Section  16;  N'/i  NEV«,  WVi 
Section  17;  Secticm  18  except  NWV*  NWV*. 
SEV*  SWV*;  SVi  NEV*.  NEV*  NEV*  Section 
19:  NWV*  S\y V*  Section  20;  NVi  NEV*,  SEV* 
SE>A  Section  21:  N'/i  NWV*,  SVi  SWV*, 
SWV*  SEV*  Section  22;  SEV*  SEV*  Section  23; 
Section  26;  Section  27  except  NEV*  NEV*. 
WVi  SWV*,  SVi  SEV*.  SEV*  SWV*;  SEV* 
Section  34;  Section  35. 

T.22N.,  R.17W.  Mt.  Diablo  Meridian:  NEV* 
NEV*,  SWV*  NEV*,  SEV*  NWV*,  NEV*  SWV*. 
WVi  SEV*  Section  12;  S'/i  SEV*  Section  13; 
NEV*  Section  24. 

T.23N..  R.16W.  Mt  Diablo  Meridian:  E>/i 
NEV*.  NEV*  SEV*  Section  5;  W'/i  W'/i 
Section  6;  E'/i  WVi.  EVi.  W'/i  SW'A  Section 
7;  SWV*  NWV*.  SW'A  SW'A  Section  8;  WVi 
Section  17;  Section  18  except  NE^/*  NEV*. 
W'/i  SW'A,  SE'A  SW'A;  S'/i  SE'A,  SE'A 
SW'A  Section  19;  SVi  Section  20;  NW'A 
NWV*,  S'/i  NWV*,  SW'A,  SW'A  SE'A  Section 
28;  Section  29  except  NE'A  NW'A;  Section  30 
except  NE'A  NE'A;  Section  31  except  SW'A 
SW'A;  Section  32  except  SE'A  NE'A,  SW'A 
SEV*.  EVi  SEV*;  SVi  NEV*.  NW'A  NE'A.  N'/i 
NWV*.  SVi  Section  33;  S'/i  NWV*.  N'/i  SWV* 
Section  34. 

T.23N..  R.17W.  Mt.  Diablo  Meridian: 
Section  1  except  SVi  SW'A;  NEV*  SE'A 
Section  2. 

T.24N..  R.16W.  Mt  Diablo  Meridian:  SE'A 
NEV*.  SE'A  NW'A.  NWV*  SW'A.  SEV*  SW'A, 
NEV*  SE'A  Section  17;  WVi  SE'A,  SW'A 
Section  18;  Section  19  except  SW'A  SEV*; 
W'/i  NE'A,  E'/i  NWV.  Section  20;  SVi  NW'A. 
SW'A  Section  27;  Section  28  except  N'/i  N'/i 
and  SEV*  SWV*;  Section  29  except  NVi  NE'A. 
NWV*  NW'A;  Section  30  except  N'/2  NEV*; 
Section  31;  Section  32  except  SE'A  NEV*  and 
B'/i  SE'A;  N'/i  NEV*.  NWV*  NWV*  Section 
33;  NWV*  Section  34. 

T.24N..  R.17W.  Mt  Diablo  Meridian:  NE'A 
NEV*  Section  23;  Section  24  except  NE'A 
NWV*,  NW'A  NE'A;  E'/i,  EVi  NW'A.  NWV* 
NWV*  Section  25. 

Proposed  Critical  Habitat  includes 
only  State  lands  described  within  the 
following  areas: 

T.21N..  R.16W.  Mt  Diablo  Meridian:  NE'A 
SW'A  SE'A  NW'A  Section  26. 

T.23N.,  R.17W.  Mt.  Diablo  Meridian:  N'/i 
SW'A  Section  2;  Section  3  except  NEV*. 
SWV*  NWV*.  SVi  SEV*.  SE'A  SW'A;  E'/i 
NWV*.  WVi  NEV*.  SE'A  NEV*,  N'/i  SW'A. 
NVi  SEV*  Section  4. 

T.24N.,  R.17W.  Mt  Diablo  Meridian: 
Section  28  except  E'/i  NE'A.  NEV*  NE'A. 
SWV*  SWV*. 


R17W 

Riaw 

R1SW 

R14W 

AT 

I         1 

T23N         ^ 

^ 

+ 

4 

T22N                   1 

a 

M 

W 

T21N 

■       1 

: 

k 

^        T21M 

0              S 

,'Pr\ 

sotomiaw 

CA-06-b 

{ 

ms 

Map  and  description  of  CA-07-« 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map;  Ukiah. 
California;  1995. 

Proposed  Critical  Habitat  includes 
only  State  lands  described  within  the 
following  areas: 

T.17N..  R.14W.  Mt  Diablo  Meridian:  WVi 
SWV*.  NEV*  SWV*  Section  6;  WVi  NWV*. 
NWV*  SWV*  Section  7. 

T.17N..  R.15W.  Mt  Diablo  Meridian:  WVi. 
W'/i  SE'A  Section  2;  Section  3-6;  Section  9 
except  S'/i  SE'A:  Section  10  except  S'/i  S'/i; 
Section  11;  Section  12  except  NE'A  NE'A, 
S'/i  SE'A,  NE'A  SE'A;  NE'A  NE'A  Section  14; 
W»/i  NW'A,  NE'A,  NW'A  Section  16;  Section 
17;  Section  18  except  SW'A,  SWV*  NW'A; 
NEV*  NW'A  Section  20. 

T.17N.,  R.16W.  Mt.  Diablo  Meridian:  NVi 
NVi.  SE'A  NE'A,  NE'A  SE'A  Section  1; 
Section  3  except  W'/i  W'/i;  Section  4-6; 
NEV*  Section  7;  NVi.  NVi  SWV*  Section  8; 
NVi.  N'A  SE'A,  SE'A  SE'A  Section  9;  Section 
10  except  E'/i  NE'A,  NE'A  SE'A;  NEV*  NE'A 
Section  15;  Section  18  except  SE'A  SE'A; 
W'^  NE'A,  WVi  Section  19;  WVi  NWV* 
Section  30. 

T.17N..  R.17W.  Mt  Diablo  Meridian: 
Section  1-3;  N'/i  NE'A.  SE'A  NEV*.  SW'A 
NWV*,  SVi  Section  4;  NEV*,  N'-i  NW'A.  SEV* 
NWV*.  NE'A  SEV*.  S'/i  S'/i  Section  5;  NVi 
NE'A  Section  6;  Section  8  except  W'/i  SW'A. 
SE'A  SW'A,  and  SWV*  SE'A;  Section  9-15; 
SE'A  NE'A,  N'/i  NE'A,  NE'A  NW'A,  S'/i 
Section  16;  S'/i  Section  17;  SW'A  SW'A.  EVi 
SW'A.  SE'A  Section  18;  SW'A  NW'A  Section 
19;  N'/i  NE'A  Section  20;  Section  21  except 
SE'A  SW'A;  Section  22  except  E'A  SW'A  and 
SW'A  SE'A;  Section  23  except  NW'A  SWV*; 
Section  24;  NE'A  NW'A,  NW'A  SW'A  Section 
26;  Section  27  except  SW'A  NW'A,  SE'A 
SE'A,  N'/i  NE'A;  NW'A  NE'A,  S'/i  NE'A, 
NE'A  NW'A,  NE'A  SE'A  Section  28. 

T.17N.,  R.18W.  Mt  Diablo  Meridian:  SE'A 
SE'A  Section  13. 

T.18N..  R.15W.  Mt.  Diablo  Meridian:  SWV* 
SW'A  Section  18;  Section  19  except  NE'A 
SE'A;  SE'A  NE'A,  NE'A  SW'A,  S'/i  SW'A. 
SE'A  Section  20;  Section  21  except  N'/i  N'/i: 
SW'A  NW'A.  SW'A,  SE'A  SE'A  Section  22; 
S'A  NE'A,  S'A  Section  23;  W'A  W'A,  SE'A 
SW'A  Section  24;  W'/i  Section  25;  Section  26 
except  SE'A  NE'A  and  E'A  SE'A;  Section  27; 
Section  28;  Section  29;  Section  30;  Section 
31;  Section  32;  Section  33;  Section  34; 
Section  35  except  NEV*  NE'A  and  NEV*  SEV*. 
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T.18N.,  R.16W.  Mt  Diablo  Meridian:  S'/i 
S'/i  Section  13;  SE'A  Section  14:  SW'A 
Section  15;  NWV*  NW'A,  SVi  NW'A,  SVi 
Section  16;  NEV*,  SE'A  NW'A,  S'/i  Section 
17;  SE'A  SE'A,  SVi  SW'A  Section  18;  Section 
19-22;  Section  23  except  N'/i  NWV*;  Section 
24-33;  Section  34  except  E'/i  SE'A;  Section 
35  except  SW'A  SW'A;  Section  36. 

T.18N.,  R.17W.  Mt  Diablo  Meridian: 
Section  20  except  N'/i  N'/i  and  SW'A  SW'A; 
Section  21  except  NWV*  NE'A  and  N'/i 
NWV.;  NE'A,  NE'A  SE'A,  SW'A  SE'A  Section 
23;  Section  24;  Section  25  except  SVi  NW'A, 
SE'A;  Section  26  except  NWV*  NW'A; 
Section  27;  NEV*  NE'A  Section  28;  N'/i 
NW'A,  SWV*  NW'A  Section  29;  NW'A  SW'A, 
NE'A  SE'A,  SVi  S'A  Section  31;  S'/i  NE'A, 
S'/i  Section  32;  S'/i  N'/2.  N'/i  S'/i.  SE'A  SE'A 
Section  33;  Section  34;  Section  35;  Section 
36. 

T.18N..  R.18W.  Mt  Diablo  Meridian:  SW'A 
SE'A  Section  25;  SE'A.  SE'A  NW'A,  WVi 
NE'A  Section  36. 


T18N 


tiTN 


R17W  Riew         R1SW 


Wn 


Sett*  in  MIn 

CA-07-a 


Map  and  description  of  CA-07-b 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map;  Ukiah; 
California;  1995. 

Proposed  Critical  Habitat  includes 
only  State  lands  described  within  the 
following  areas: 

T.14N.,  R.15W.  Mt  Diablo  Meridian:  S'/i 
S'/i  Section  11;  Section  13  except  E'/i  E'/i, 
NW'A  NE'A;  E'/i  E'/2  Section  14;  NE'A.  E'/i 
NWV*,  NE'A  SE'A  Section  24. 


.  Map  and  description  of  CA-07-c 
taken  from  United  States  Fish  and 


Wildlife  Service  1:100;000  map;  Point 
Arena,  California;  1995. 

Proposed  Critical  Habitat  includes 
only  State  lands  described  within  the 
following  areas: 

T.12N.,  R.13W.  Mt.  Diablo  Meridian:  SE'A 
NW'A.  SWV*.  N'A  SE'A,  SW'A  SEV*  Section 
8. 
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Map  and  description  of  CA-07-d 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map;  Ukiah, 
California;  1995. 

Proposed  Critical  Habitat  includes 
only  State  lands  described  within  the 
following  areas: 

T.16N.,  R.14W.  Mt.  Diablo  Meridian:  S'/i 
S'A  Section  14;  SE'A,  S'/i  NE'A  Section  15; 
EVi  Section  22;  Section  23  except  NE'A;  W'/i 
NWV*  Section  25;  NE'A  Section  26. 
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Map  and  description  of  CA-08-a 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map;  Point 
Arena.  California;  1995. 

Description  of  lands  using  protracted 
Public  Land  Survey  Lines 

Proposed  Critical  Habitat  includes 
only  State  lands  described  within  the 
following  areas: 

T.08N.,  R.13W.  Mt.  Diablo  Meridian:  SW'A 
NW'A  Section  2:  Section  3;  Section  4  east  of 
Mean  High  Water  (MHW);  Section  5  east  of 
MHW. 


T.09N.,  R.13W.  Mt  Diablo  Meridian:  SVi 
NWV*,  SWV*,  S'A  SE'A,  NW'A  SEV*  Section 
18;  Section  19;  SW'A,  SWV*  NW'A  Section 
20;  SWV*.  S'/i  SE'A  Section  28;  SE'A  NE'A. 
S'/i  Section  29;  EVi  Section  30  east  of  MHW; 
Section  32  east  of  MHW;  Section  33;  Section 
34  except  NE'A,  NE'A  SE'A. 

T.09N.,  R.14W.  Mt  Diablo  Meridian:  SE'A 
Section  13;  E'/i  Section  24  east  of  MHW. 


Map  and  description  of  CA-08-b 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map;  Point 
Arena  and  Healdsburg,  California;  1995. 

Proposed  Critical  Habitat  includes 
only  State  lands  described  within  the 
following  areas: 

T.08N.,  R.10W.  Mt  Diablo  Meridian:  S'/i 
SW'A  Section  5;  Section  6  except  E'A  NE'A. 
NW'A  NE'A,  NE'A  NW'A.  NEV*  SE'A; 
Section  7  except  W'A  W'/i;  WV2  Section  8; 
Section  18  except  W'/2  SW'A. 

T.08N..  R.11W.  Mt.  Diablo  Meridian: 
Sections  1-2;  Section  3  except  S'/i  NWV*. 
SW'A  NE'A;  N'A  NE'A.  E'/i  NWV*.  NE'A 
SW'A  Section  10;  N'A  NE'A.  SW'A  NE'A 
Section  13;  NW'A  NW'A  Section  15. 

T.09N..  R.11W.  Mt.  Diablo  Meridian:  SW'A 
SWV*  Section  27;  SE'A  SE'A  Section  28;  E'/i 
E'/i  Section  33;  Section  34;  SW'A,  W'A  SE'A. 
SW'A  NE'A,  SE'A  NW'A  Section  35. 
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Map  and  description  of  CA-09-a 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map;  Napa. 
Cahfomia;  1995. 
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Description  of  lands  using  protracted 
Public  Land  Survey  Lines 

Proposed  Critical  Habitat  includes 
only  State  lands  described  within  the 
following  areas: 

T.03N..  R.09W.  Mt.  Diablo  Meridian:  hWV« 
NWV4,  }NVx  SWV4  Section  4;  SWV*  SWV« 
Section  5:  Section  6  except  NEV*  NEV4  and 
SVi  SW'A;  NEV4  Section  7;  SWV4  NEV4. 
NWV4  Section  8;  SW'/i  NEV4,  NVi  NWV.,  E'A 
SBV4  Section  9;  NVi  SW'A  Section  10;  SEV. 
SWV4,  SWV4  SEV4  Section  16;  Section  17 
except  E^/i  NE^A;  NEV4  Section  20;  Section 
21  except  SWV4  SWVi;  S>/i  NWV4.  NV.  SWV4 
Section  22. 

T.04N..  R.09W.  Mt  Diablo  Meridian:  WVi 
SWV4  Section  19;  S'/i  NEV4  SWV.,  SEV4 
SWV4  Section  31;  SEV4  Section  32;  SWVi 
NEVt,  SWV4.  SEV4  Section  33. 


Map  and  description  of  CA-09-b 
taken  from  United  Statesish  and 
Wildlife  Service  1:100;000  map;  Napa 
and  San  Francisco,  California;  1905. 

Description  of  lands  using  protracted 
Public  Land  Survey  Lines 

Proposed  Critical  Habitat  includes 
only  Federal  Lands  within  the  Golden 
Gate  National  Recreation  Area  described 
within  the  following  areas: 

T.OlS.,  R.06W.,  Mt  Diablo  Meridian: 
Sections  2-11;  Sections  12-13  above  Mean 
High  Water  (MHW);  Sections  14-15;  Sections 
lft-17  above  MHW;  Sections  21-24  above 
MHW. 

T.OIS.,  R.07W..  Mt  Diablo  Meridian: 
Sections  1-2  above  MHW. 

T.OIN.,  R.06W.,  Mt.  Diablo  Meridian: 
Section  19;  Sections  30-34. 

T.OIN.,  R.07W.,  Mt  Diablo  Meridian: 
Sections  4-9;  Section  11;  Sections  16-17; 
Section  21  above  MHW;  Section  22;  Section 
35  above  MHW;  Section  36. 

T.OIN.,  R06W.,  Mt  Diablo  Meridian: 
Sections  1-2;  Section  12  above  MHW. 

T.02N..  R.07W.,  Mt  Diablo  Meridian: 
Section  31. 

T.02N..  R.08W.,  Mt  Diablo  Meridian: 
Sections  1-9;  Sections  15-17;  Sections  20- 
23;  Sections  25-27;  Sections  34-36. 

T.02N.,  R.09W.,  Mt  Diablo  Meridian: 
Section  1. 

T.03N..  R.08W.,  Mt  Diablo  Meridian: 
Sections  28-35. 


T.03N.,  R.09W.,  Mt  Diablo  Meridian: 
Sections  23-25;  Section  36. 

Proposed  Critical  Habitat  includes 
only  State  lands  described  within  the 
following  areas: 

T.OIN.,  R.06W.  Mt.  Diablo  Meridian: 
Section  19;  Sections  30-31. 

T.OlN.,  R.07W.  Mt.  Diablo  Meridian: 
Sections  8-9;  Sections  13-17;  Sections  21- 
26;  Section  27  above  MHW;  Section  36. 

T.02N.,  R.08W.  Mt  Diablo  Meridian: 
Sections  2-4;  Sections  9-11;  Sections  14-15. 


Map  and  description  of  CA-lO-a 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map;  Grants 
Pass,  Oregon;  Happy  Camp,  California; 
1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.16N.,  R.08E.  Humboldt  Meridian:  SEV4 
NBV4,  SEV4  Section  16. 

T.17N.,  R.07E.  Humboldt  Meridian: 
Section  1;  Section  2  except  NWV4  SWV4,  SVi 
SWV4;  NEV4,  N'/i  NWV4.  SEV4  NWV4  Section 
3;  NEV4  NEV4  Section  4;  NEV4  SWV.,  E>/i 
Section  11;  NVi  NVi.  SWV4  NWV4,  W»/i. 
SWV4  Section  12;  NWV4  NW'A,  SVi  NWVi. 
WVi  SWV4  Section  13;  NEV.,  NP/4  SEV. 
Section  14. 

T.17N.,  R.08E.  Humboldt  Meridian:  NVi 
NEV.  Section  4;  Section  6  except  E>/i  E»/4. 

T.18N.,  R.07E.  Humboldt  Meridian:  SV4 
NEV.,  NEV4  NEV..  S'/i  SWV..  NEV.  SWV4. 
SP/4  Section  30;  NEV4,  N»/«i  NWV.,  SEV. 
NWV.  Section  31;  SEV4  NEV4,  N»/i  NEV4, 
NWV.  Section  32;  Section  36  except  NEV4 
NWV..  SVi  NWV4. 

T.18N..  R.08E.  Humboldt  Meridian:  NVi, 
SVt  SWV4.  NEV.  SEV4  Section  31. 

T.41S..  R.06W.  Willamette  Meridian:  SWV4 
SWV4  Section  3;  Section  4  except  NEV4,  N'/i 
NWV.;  S'/i,  SEV4  NEV4  Section  5;  S'/i  SEV4. 
SEV.  SWV4  Section  6;  Sections  7-9;  NWV4 
SWV..  SWV.  NWV.  Section  10;  SWV4  SWV4 
Section  15;  SVi  SVi.  NWV4  SBV4.  WVi  NWV. 
Section  16;  Section  17-18. 

T.41S..  R.07W.  Willamette  Meridian: 
Section  10  except  W>/i  NWV4.  NWV4  SWV., 
N»/i  NEV..  SEV.  NEV.;  Section  11  except 
NWV..  NWV.  NEV.;  Section  12  except  NVi 
NWV..  NWV.  NEV.;  Sections  13-15. 


T.46N..  R.12W.  Mt  Diablo  Meridian:  NWV4 
NWV.  Section  2;  Section  3  except  S'/i  SEV4; 
Sections  4-5;  SEV4  SEV4  Section  6;  N'/i 
NEV4.  SEV4  NEV4,  EVi  SEV.  Sections  7-9; 
Section  10  except  NEV.,  NEV4  NWV..  NEV* 
SEV.;  SWV.  NWV..  WVi  SWV.  Section  14; 
Section  15-16;  Section  17  except  SWV4. 
SWV4  SEV4.  E'/i  NEV.  Section  18;  NEV4  NEV« 
Section  20;  Sections  21-22;  W»/i  W'A.  SEV. 
SWV4.  SWV4  SEV.  Section  23;  Section  25 
except  N'/i  NWV4;  Sections  26-27;  E»/i  E>/i 
Section  28;  SEV4  SEV4  Section  29;  E»/j 
Section  31;  Section  32  except  NEV4  NEV4; 
Section  33  except  NWV4  NEV4;  Section  34- 
36. 

T.46N..  R.11W.  Mt  Diablo  Meridian:  WVi 
WVi  Section  30;  WVi  NWV4.  NWV4  SWV. 
Section  31. 

Description  of  Lands  Using  Protracted 
Public  Land  Survey  Lines 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.15N.,  R.08E.  Humboldt  Meridian: 
Section  4  except  SWV4  NWV4.  NWV4  SWV.. 
and  SVi  SWV4;  NVi  NEV*.  SEV4  NEV4  Section 
9. 

T.16N..  R.08E.  Humboldt  Meridian:  NEV*, 
NVi  SBV4.  SEV.  SEV.  Section  21;  EV2  NEV*, 
SEV*  SWV*.  SEV*  Section  28;  Section  33 
except  NWV*  NWV*. 

T.18N..  R.07E.  Humboldt  Meridian: 
Section  1-4;  E^/i  NEV*.  SEV4  Section  5;  EVi 
NEV.  Section  8;  Section  9-14;  Section  IS 
except  WVi  SWV.;  Section  16;  SEV4  NEV., 
E'/i  SB*/*  Section  17;  E»/i  E»/i.  SE>/4  SWV4, 
SWV4  SEV4  Section  20;  Sections  21-29;  NVi, 
SEV4  Section  33;  Section  34-35. 

T.18N..  R.08E.  Humboldt  Meridian:  W'/i 
WVi.  SEV.  SWV4  Section  6;  Section  7  except 
NVi  NEV.;  Section  8  except  N>/i  N'/z,  SEV4 
NWV.,  SVi  NEV*;  SWV*  SWV.  Section  9; 
WVi,  SVi  SEV*  Section  16;  Section  17-21; 
Section  28;  Section  29  except  SWV*  SEV*; 
Section  30;  NWV*  NWV*  Section  32;  NVi 
NEVt,  S*/i  SEV*  Section  33. 

T.19N.,  R.07E  Humboldt  Meridian:  NVi 
NVi  Section  31;  SE*/*  NEV*.  EVi  SEV*  Section 
32;  Section  33-36. 

T.4SN..  R.12W.  Mt  Diablo  Meridian:  NVi 
NWV*.  SWV*  NWV*  Section  1;  Section  2-S; 
Section  6  except  NWV*  NWV*;  Section  7-10; 
NWV*  NEV*.  WVi  SWV*  NEV*.  NWV*.  N'/i 
SWV*  Section  11;  NWV*  NEV*.  NWV*.  WVi 
SWV*  Section  15-20;  NVi  NEV*.  SWV*  NEV*. 
W»/i  Section  21;  NWV*  NWV*  Section  28; 
N>/i.  NVi  SWV*.  SWV*  SWV*,  NWV*  SEV* 
Section  29;  Section  30;  NVi  NEV*,  SWV* 
NEV*.  NWV*.  NWV*  SEV*  Section  31. 

T.46N.,  R.12W.  Mt  Diablo  Meridian: 
Section  4-5; 

T.47N..  R.12W.  Mt.  Diablo  Meridian:  SWV* 
SWV*  Section  5:  NEV*  SWV*,  S'/i  S'/i  Section 
6;  Section  7;  Section  8  except  NEV*;  SWV* 
SWV*  Section  9;  Section  16  except  NWV* 
NEV*  and  EVi  EVi;  Section  17-20;  N»/i 
NWV*.  SWV*  NWV«,  NWV*  SWV*.  SVi  SWV* 
Section  21;  NWV*  SWV*.  SVi  SWV*.  SWV* 
SEV*  Section  26;  Section  27  except  NEV* 
NEV*:  Section  28  except  N'/i  NEV*;  Section 
29-30;  N»,i  NEV*.  SEV*  NEV*  Section  31; 
Section  32  except  SEV*  SWV*.  SEV*  SEV*; 
Section  33-34;  Section  35  except  SEV*  NEV^. 
E>/i  SEV*.  SWV*  SBV*.  SVi  SEV*  SWV*. 
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Map  and  description  of  CA-lO-b 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map;  Happy 
Camp  and  Hoopa,  California;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.llN.,  R.07E.  Humboldt  Meridian: 
Section  4  except  NEV*  NEV*.  N»/i  SEV*,  SE*/* 
NEV*;  Section  5  except  NEV*  NEV*;  E'/i  SEV*, 
SEV*  NEV*  Section  6;  Section  8  except  S»/i 
S>/i.  NWV*  SWV*,  SWV*  NWV«;  Section  9 
except  S'/i  S»/i;  NWV*  NWV*.  SVi  NWV*, 
NWV*  SWV*  Section  10. 

T.12N.,  R.06E.  Humboldt  Meridian:  NE^/*, 
NVi  SE^/*,  SEV*  SEV*  Section  2;  NEV*  NEV* 
Section  11;  N>/i  Section  12;  SE>/*,  SVi  NEV* 
Section  13;  Section  23  except  N>/i  N>/i,  SVi 
NWV*.  NWV*  SWV*;  Section  24  except  NVi 
NWV*;  N>/2  N»/i  Section  25;  E»/i  NWV*.  N'/i 
NEV*,  SWV*  NEV*.  NWV*  SEV*  Section  26. 

T.12N.,  R.07E.  Humboldt  Meridian: 
Section  3  except  S</i  SEV*;  Section  4-6; 
Section  7  except  S*/i  S*/i;  Section  8  except 
S'/i  SEV*,  NEV*  SEV*,  SEV*  NEV*;  NWV* 
Section  17;  Section  18  except  SEV*  SEV*;  N'/i 
NWV*,  NWV*  NEV*;  NWV*,  NWV*  NEV* 
Section  19;  SVi  SEV*  Section  33. 

T.13N.,  R.06E.  Humboldt  Meridian: 
Section  1;  Section  2;  Section  3  except  WVi 
SWV*;  Section  10  except  WV2  NWV*,  SWV*; 
Section  11;  Section  12;  Section  13;  Section 
14;  Section  15;  Section  16  except  NWV* 
NWV*.  NWV*  SWV*.  S'/i  SWV«;  SEV*  NEV* 
Section  17;  Section  21  except  W>/i  WVi.  SEV* 
SWV*.  SWV*  SEV*;  Section  22  except  SWV* 
SWV*;  Section  23;  Section  24;  Section  25; 
Section  26;  NEV*  SEV*  Section  34;  N'/i,  SBV*. 
NVi  SWV*  Section  35;  Section  36. 

T.13N.,  R.07E.  Humboldt  Meridian:  WVi 
NWV*.  NWV*  SWV*  Section  3;  Section  4 
except  SEV*  SEV*;  Section  5;  Section  6; 
Section  7;  Section  8;  Section  9  except  SEV* 
SWV*.  NEV*  NEi/*,  SV2  SEV*;  N'/i  NWV* 
Section  16;  N'/i  N»/i  Section  17;  N'/i  N'/i 
Section  18;  Section  31  except  N'/i;  Section  32 
except  N'/i;  SWV*.  WVi  SEV*  Section  33; 
SWV*  SEV*.  Section  34. 

T.14N.,  R.06E.  Humboldt  Meridian:  SEV* 
SWV*,  SVi  SEV*  Section  12;  Section  13;  E'/i 
EVi  Section  14;  NE'/*  NE'/*  Section  23; 
Section  24  except  W'/i  SW'/*;  E'/i,  E'A  SWV* 
Section  25;  SE'/*  NE'/*,  NE'/*  SE'/«.  S'/2  SEV* 
Section  35;  Section  36  except  N'/i  NW'/*. 

T.14N.,  R.07E.  Humboldt  Meridian: 
Section  1  except  NE'/*,  N'/i  SEV*,  SEV*  SEV*; 


Section  2^;  Section  5  except  N'/i  NWV*. 
NWV*  NEV*;  SE'/*  NEV*.  SEV*  SWV*.  NEV* 
SE'/*,  S'/i  SEV*  Section  6;  Section  7  except 
W'/i  NWV*;  Section  8;  Section  9;  Section  10; 
NVi  NEV*,  W'/i  Section  11;  N»/i  N'/z  Section 
12;  NWV*,  S'A  SWV*  Section  14;  Section  15; 
Section  16;  Section  17;  Section  18;  Section 
19;  Section  20;  Section  21;  Section  22;  W'/i 
Section  23;  W'/i  Section  26;  Section  27; 
Section  28;  Section  29;  Section  30;  Section 
31;  Section  32;  Section  33;  Section  34;  NWV* 
NW'/*,  S'/i  NWV*,  SW'/*  Section  35. 

T.14N.,  R.08E.  Humboldt  Meridian:  SWV*. 
SW'/*  Sfi'/*,  W'^  NWV.,  SEV*  NW'/*  Section 
4;  Section  5;  Section  6  except  NW'/*,  NW'/* 
NE'/*,  NW'/*  SW'/*;  N'/i  N'/i  Section  7; 
Section  8;  Section  9  except  NE'/*  NE'/*;  W'/i 
SW'/*  Section  10. 

T.15N.,  R.07E.  Humboldt  Meridian:  SE'/* 
SE'/*  Section  32;  SVi  S'/i  Section  33;  SE'/*, 
S'/i  SW'/*  Section  34;  S'/i  SW'/*,  SW'/*  SEV* 
Section  35. 

T.15N.,  R.08E.  Humboldt  Meridian:  SE'/* 
SE'/*  Section  31;  SEV*  SWV*,  SW'/*  SE'/*, 
Section  32. 

T.44N.,  R.12W.  Mt  Diablo  Meridian:  W'/i 
SW'/*  Section  31. 
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Map  and  description  of  CA-ll-e 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100:000  map;  Hoopa 
and  Hayfork,  California;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.07N.  R03E.,  Humboldt  Meridian:  E'/i 
SE'/*,  W'/i  SW'/*.  SEV*  NWV*.  SWV*  NE'/* 
Section  1;  EVi  EVi.  NW'/*  NW'/*.  Section  2; 
E'/j  NE'/*  Section  3;  SWV*  SEV*  Section  4; 
SE'/*  SE'/*.  SE'/*  NE'/*  Section  5;  W'/i  NW'/*. 
NE'/«  NW'/*,  NW'/*  NE'/*,  SE'/*  NE'/*  Section 
9;  SE'/*  SE'/«  Section  11;  W'/i  W'/i  ,  SW'/* 
SE'/*  Section  12;  W'/i  SW'/«  Section  13;  N'/i 
NE'/*,  SW'/*  NE'/*,  NW'/*  SE'/*,  S'/i  SE'/* 
Section  14;  W'/i  NW'/*  Section  24. 

T.07N.  R04E.,  Humboldt  Meridian:  W'/i  * 
SW'/*  Section  6. 

T.08N.  R03E,  Humboldt  Meridian:  SE'/*, 
S'/i  NE'/*,  SEV*  NW'/*,  S'/i  SW'/*,  NEV* 
SW'/*  Section  22;  W'/i  SW'/*,  SW'/*  NWV*, 
SW'/*  SE'/*.  S»/2  NW'/.  Section  23;  W'/i  W'/i. 
SEV*  SWV*.  E'/i  SE'/*  Section  26;  NE'/*.  NVi 
NW'/*  Section  27;  NW'/*  SW'/*  Section  33; 
NEV*  NE'/*.  E'/i  SEi/*  Section  34;  Section  35; 
W'/i  SW'/*  Section  36. 


Map  and  description  of  CA-ll-b 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map; 
Hayfork.  California;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.03N..  R.02E.  Humboldt  Meridian:  SEV* 
NE'/*.  S'/i  NW'/*,  N'/i  N'-i  Section  1;  NE'/*. 
N'/i  NWV*.  SE'A  NW'/*,  N'/i  SEV*  Section  2. 

T.03N.,  R03E.  Humboldt  Meridian:  NW'/* 
NW'/*  Section  5;  N'A  NE'A,  SEV*  NW'/«. 
NE'/*  SW'/*,  NW'/*  SE'/*.  SW'/*  SE'/*  Section 
6;  SEV*  Section  10;  NE'/«  Section  15. 

T.03N.,  R.04E.  Humboldt  Meridian:  SWV* 
NEV*,  SW'/*  NW'/*,  N'/j  N'/i  Section  1; 
Section  2  except  SEV*  SE'/*;  E'/i  NE'/*,  SE'/* 
SWV*.  SEV*  Section  3;  WVi  NE'/*,  NW'/* 
Section  5;  E'/i  NE'A  Section  6. 

T.03N.,  R.05E.  Humboldt  Meridian:  NEV«, 
N'/i  SE'/*  Section  6;  SW'/*  NW'/*,  N'/j  SW'/*, 
SW'/*  SW'/*  Section  7;  NW'/*  NW'/*  Section 
18. 

T.04N.,  R.02E.  Humboldt  Meridian:  S'/i 
SE'/*  Section  25. 

T.04N.,  R03E.  Humboldt  Meridian:  S'/i 
NWV*,  NW'/*  SE'/*,  SE'/*  SE'/*  Section  31. 

T.04N.,  R.04E.  Humboldt  Meridian:  E'/i 
NEV*  Section  1;  E'/i  E'/2  Section  12;  S'/i  SE'/* 
Section  21;  S'/i  SW'/*  Section  22;  N'/i  S'/i, 
SE'/*  SE'/*  Section  25;  SE'/«  NW'/*,  NE'/* 
SW'/*,  N'/i  SEV*,  SE'/*  SE'/«  Section  26;  S'/i 
NEV*,  NW'/*,  N'/2  SE'/*  Section  27;  N'A,  S'/i 
S'/i,  NE'/*  SWV*  Section  28:  SW'/*  NW/* 
Section  29;  S'/z  NE'/*,  SWV*,  W'/i  SE'/* 
Section  30;  NEV*,  N'/i  NW'/*,  SEV*  NW'/*, 
N'/i  SE'/*,  NW'/*  SW'/*  Section  31;  SW'/* 
NEV*,  WVi  SEV*,  S'/i  SW'/*,  NW'/*  SW'/* 
Section  32;  N'/i  N'/i,  SE'/«  NE'/*,  SE'/*  NWV*. 
NE'/*  SE'/*  Section  33;  Section  34  except  N'/i 
NEV*,  S'/i  SW'/*;  Section  35  except  N'/i  NVi. 
S'/i. 

T.04N.,  R.05E.  Humboldt  Meridian: 
Sections  1-12;  Section  13  except  S'/i  NE'/*. 
NEV*  SEV*;  Section  14;  Section  IS  except 
W'/i  NW'/*  and  SW'/*;  W'/i  NW'/*.  NW'/* 
SW'/*  Section  17;  N'/i.  NE'/*  SEV*  Section  18; 
Section  19  except  W'/i  W'/i;  Section  20; 
NWV*  NE'/*,  SW'/*  Section  21;  N'/i  NE'/*, 
SE'/*  NE'/*  Section  22;  Section  23:  Section  24 
except  SE'/«  SE'/*;  N'/i  NW'/*  Section  25; 
NW'/*  NE'/*,  NW'/*  Section  26;  NW'/*  NW'/* 
Section  28;  Section  29  except  SVz  NE'/*,  N'/i 
SE'/*;  Section  30;  Section  31  except  SWV* 
SWV*;  NWV*,  WVi  SWV*  Section  32. 
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T.04N.,  R.06E.  Humboldt  Meridian:  NVi 
Section  6;  W»>^  WV4  E'/.  Section  7;  NWV. 
NWV«  Section  19. 

T.OSN.,  R.04E.  Humboldt  Meridian: 
Section  1  except  NEVi  ^4EV4:  Section  2; 
Section  3:  EV>  NEVi  Section  4;  tiVz  Section 
10;  Sections  11-14;  Section  23  except  WVt 
SWVt  and  SV!i  SEV*;  Section  24;  NV>  NWVi, 
SMj  SP/i  Section  25;  BVi  NWV«.  NEV*  SWV4 
Section  26. 

T.05N..  R.05E.  Humboldt  Meridian: 
Section  4  except  E}/i  E^/t;  Sections  5-6; 
Section  9  except  SW'/i  NEV*  and  E»/i  EVi; 
Section  16  except  EMt  E^/x;  Sections  17-21; 
WV^  SWV4  Section  22;  W>/>  SWV«  Section  25; 
SVi  Section  26;  Section  27  except  EV^  NEVi; 
Sections  28-35;  V/^/2  Vf^/2  Section  36. 

T.06N.,  R.04E.  Humboldt  Meridian: 
Sections  13-15;  Sections  21-27;  Section  28 
except  SWV4  NWV*;  Section  33  except  WVz 
SWV4:  Sections  34-35. 

T.06N.,  R.05E.  Humboldt  Meridian:  WVt. 
WV4  SEVi  Section  18;  Section  19;  SWV4 
NWV4,  W»/j  SWV4  Section  29;  Sections  30- 
31;  Section  32  except  NV^  NE}/*.  SEVt  NEVi; 
SVi  SVt  Section  33. 
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Map  and  description  of  CA-ll-c 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map; 
Gaiberville.  CaUfomia;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.02S.,  R.04E.  Humboldt  Meridian:  EVt 
NEV4,  SWV4.  N»/i  SEV4,  SWV4  SBVi  Section 
10;  SWVi  NWV4  Section  11;  SBVi  NEVi 
Section  15. 

T.OIS.,  R04E.  Himiboldt  Meridian:  SWVi 
NWV..  SWV.  SWV4  Section  1;  Section  2 
except  NBV4  NEV4  and  SVi  SWV4;  NWVi 
NEV.  Section  3;  SEV*  NWV4  Section  30. 

T.OIN.,  R.04E.  Humboldt  Meridian:  S'/i 
SEVi  Section  17;  E^/i.  EV4  SWVi  Section  20; 
SWV.  NEV4,  SWV4  NWVi,  SWVi,  NWV4  SEVi. 
SVi  SEVi  Section  21;  S^  SWVi  Section  22; 
NWV4  NWV4  Section  27;  S>/i  NEV4,  SEV. 
NWVi,  E>/i  SWV..  SEV.  Section  34;  SVi 
NWVi.  SWV.,  SWV.  SEV4  Section  35. 
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Map  and  description  of  CA-ll-d 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map;  Hoopa 
and  Hayfork,  California;  1995. 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.07N.,  R.OSE.  Hmnboldt  Meridian:  NEV4 
NEV.  Section  8;  NEV4,  EVt  SEV.  Section  9; 
Section  24  except  W>/>  W>/i;  Section  25 
except  WVi;  SWV4  NWV4,  W»/j  SWV.  Section 
34. 

Description  of  Lands  Using  Protracted 
PubUc  Land  Survey  Lines 

Proposed  Critical  Habitat  includes 
only  Federal  lands  designated  as  Late 
Successional  Reserves  described  within 
the  following  areas: 

T.O6N.,  R.O6E.  Humboldt  Meridian:  NV^ 
NEV.,  W^A  Section  1;  Section  2;  Section  3; 
NEV.,  NEV4  NWV.  Section  4;  Section  11 
except  WVi  NWV4;  W»/4  NWV.  Section  12; 
N>/i  NEV..  SWV4  NEV4,  EVi  NWV.,  B% 
SWV4,  NWV4  SE>/4  Section  14. 

T.07N.,  R.OSE.  Humboldt  Meridian: 
Section  1;  Section  2;  Section  3;  NEVi,  SVi 
NWV4,  SVi  NEV4  NWV4.  NWV4  SWVi.  SEV4 
SEV4  Section  4;  EVt,  SVi  NEVi  SWV4  Section 
5;  Section  10;  Section  11;  Section  12;  Section 
13  except  WV2  SWV.;  NV2  NV2  Section  14. 

T.07N.,  R.06E.  Humboldt  Meridian:  W»A 
NWV4,  NWV4  SWV4  SecUon  2;  Section  3 
except  S'/i  SVi;  Section  4  except  S^/i  SEVi; 
Sections  5-8;  NWVi  NWV4,  S»/t  Section  9; 
S>/i  SWV4  Section  10;  E%  NEV4,  SWV4  NEVi, 
SEV4  SWVi,  SEV4  Section  12;  Section  13 
except  EVt  SEV4;  Section  14  except  NWV4 
NEV4  and  NVi  NWVi;  Section  15  except  NEV. 
NEV.;  Sections  16-23;  NWV.  NE^/i.  W»A 
Section  24;  N»-<t  NWV.,  SWV.  NWV4;  W>/i 
SEV.  NWV4,  W'/i  SWV4.  W'/t  NEV4  SWV4 
Section  25;  Sections  26-30;  Section  31  except 
SWV.  SEVi;  Sections  32-35;  NWV4  NWVi 
•ection  36. 

T.07N.,  R.07E.  Humboldt  Meridian:  SWVi 
Section  6;  NWV4  NWV4  Section  7. 

T.08N..  R.05E.  Humboldt  Meridian:  EVi 
Section  1;  E'/i  EV2  Section  12;  SEV4  SEV4 
Section  33;  SEV4  NEV.,  SVi  SWV4,  SEV4 
Section  34;  S*/i  Section  35;  Section  36  except 
NVt  NWV4,  NWV.  NEV4. 

T.08N.,  R.06E.  Humboldt  Meridian:  WVt 
WVt  Section  4;  Sections  5-8;  W>/i  WVi 


Section  9;  SVt  SWV4,  NEVi  SWV4  Section  14; 
SWV4,  SMt  SEV4  Section  15;  NWVi  NWV.. 
SVi  SVt.  NEV.  SEV4  Section  16;  Sections  17- 
18;  Section  19  except  WVi  WVi;  Sections  20- 
22;  NVi  NWV4,  SWVi  NWV4,  NWV4  NEVi, 
NVt  SWVi,  SWV4  SWV.  Sectioo  23;  NEVi 
NEV..  WVi,  WVi  BVi  i    uion  27;  Sections  28- 
29;  Section  30  except  NWV.,  NWV.  SWV4; 
Sections  31-33;  Section  34  except  EVi  NEVi; 
SWV4,  SWV«  NWV4  Section  35. 

T.09N.,  R.05E.  Humboldt  Meridian:  SVi 
SEV4  Section  12;  Section  13;  SEV4  Section  14; 
E>/i  EVi  Section  23;  Section  24;  Section  25; 
Section  36  except  W>/i  WVi. 

T.09N.,  R.06E.  Humboldt  Meridian:  NWV4 
NEV4,  NVt  NWV4  Section  1;  N'A,  SWVi, 
NWV.  SEV.  Section  2:  Section  3;  Section  4 
except  N'/i  NWV.,  NWV.  NEV«;  Section  5 
except  WVi;  SEV.,  SEV.  NEV«,  SEV*  SWV4, 
SEVi  Section  7;  Sections  8-9;  NWV4,  SWVi 
SWV4.  NWV.  NEV4,  NVi  SWV4  Section  10; 
Section  16  except  SEV.,  SEV4  NEV«;  Sections 
17-20;  NWV4  SEV4.  WVi  NEV.,  W'/i  Section 
21;  NEV.  NWV4,  W'/i  W»/i  Section  28; 
Sections  29-32;  W>/i  W^/t  Section  33. 

T.ION.,  R.06E.  Humboldt  Meridian:  SEV4 
SWV4.  SWV.  SEV4  Section  26;  SEV.  SEV4 
Section  27;  E^/i  NEV4,  SWV.  NEV4,  SEV.,  E»/i 
SWV4,  SWV4  SWV4  Section  34;  Sections  35- 
36. 

T.ION..  R.07E.  Humboldt  Meridian:  SWV4 
NWVi.  NWV.  SWV.  Section  31. 
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Map  and  description  of  CA-12  taken 
from  United  States  Fish  and  Wildhfe 
Service  1:100;000  map;  CaUfomia;  1995. 

Proposed  Critical  Habitat  includes 
only  City  lands  described  within  the 
following  areas: 

T.04S.,  R.05W.  Mount  Diablo  Meridian: 
N>/t  SEVi  Section  32;  SWV.,  SVi  NWV4,  SVi 
SEVi,  NWV4  SEVi  Section  33. 

T.05S.,  R.05W.  Mount  Diablo  Meridian: 
NWVi,  NVi  SWV.  Section  3;  NEV4,  NVi 
NWVi,  NEV4  SE1/4  Section  4. 
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Map  and  description  of  CA-13  taken 
from  United  States  Fish  and  Wildlife 
Service  1:100;000  map;  California;  1995. 

Description  of  lands  using  protracted 
PubUc  Land  Survey  Lines 

Proposed  Critical  Habitat  includes 
only  County  lands  described  within  the 
following  areas: 

Lands  within  Spanish  Land  Grant:  Grant 
Number  16&-Canada  de  Raymundo. 

T.06S.,  R04W.  Mount  Diablo  Meridian: 
SWV4,  SV2  NWV4,  NWV4  NWV4,  SWV.  SEV4 
Section  3;  SEV4,  S»/i  NEV.,  NEV4  NEV.,  SEV4 
SWV.  Section  4;  NEV4,  NVi  NWV4  Section  9; 
NWV.  NWV4  Section  10. 


Map  and  description  of  CA-14-« 
taken  bom  United  States  Fish  and 
Wildlife  Service  1:100;000  map; 
California;  1995. 

Proposed  Critical  Habitat  includes 
only  City  lands  described  within  the 
following  areas: 

T.07S.,  R.04W.  Mount  EKablo  Meridian: 
NVt  NEV4  Section  35. 

Proposed  Critical  Habitat  includes 
only  County  lands  described  within  the 
following  areas: 

T.07S.,  R03W.  Mount  Diablo  Meridian: 
SVi,  SVi  NEVi  Section  31. 

T.07S.,  R.04W.  Mount  Diablo  Meridian: 
N'A  SEVi,  S»/t  NEV..  SEV.,  NWV4  Section  22; 
SV4  SWV4,  NWV4  SWV4  Section  23;  SWV. 
Section  25;  Section  26  except  SWV4,  E^/i 
NEV.,  NEV.  SEVi,  SWV4  NWV4;  SEVi,  NEV4 


SWVi  Section  33;  WVi  SWV4  Section  34; 
Section  35  except  N'/i  NEV.,  NWV.  NWV4; 
Section  36  except  EV2  NEV.,  NWV.  NEV.. 

T.08S.,  R03W.  Mount  Diablo  Meridian: 
Sections  6  except  E>/i  E'/i;  Section  7  except 
EVi  NEV.;  S'/i  S»/i  Section  8;  SWV4  SWV4 
Section  9;  NWV4,  NWV4  Section  16;  N'/i  N'/i 
Section  17;  N'/i,  NWV4  SEV4  Section  18. 

T.08S.,  R04W.  Mount  Diablo  Meridian: 
Sections  1-2;  SEV.,  EVt  NEV4,  E'/i  SWV4 
Section  3;  NWVi  NWV4,  NEV4  NEV4  Section 
10;  NEV4,  NVi  NWV4  Section  11;  Section  12 
except  SWV4  SWV.. 

Proposed  Critical  Habitat  includes 
only  Private  lands  described  within  the 
following  areas: 

T.O8S.,  R04W.  Mount  Diablo  Meridian: 
S'/i  Section  4;  SEV.  Section  5;  Sections  7-8; 
N»/i  Section  9;  Section  16-18;  Section  20 
except  NWV4,  SEV4  SEV«;  NWV*  Section  21. 

Proposed  Critical  Habitat  includes 
only  State  lands  described  within  the 
following  areas: 

T.07S.,  R03W.  Mount  Diablo  Meridian: 
S'/i  NWV4,  NVi  SWV4.  SEV4  SWV4  Section 
33. 

T.08S.,  R03W.  Mount  Diablo  Meridian: 
E>/i  SWV4  Section  3;  S»/i  S>/i,  E^/i  NWV., 
NEV4  SWV4  Section  4;  SWV«,  S>/i  NWV«,  S»/i 
SEV4  Section  5;  E'/TSEVi,  SEV.  NEV.  Section 
6;  E'/i  NEV4  Section  7;  Section  8  except  S»/i 
S'/i;  NWV4,  N'/i  NEV4,  NWV.  SWV*  Section 
9;  WVi,  NWV.  Section  10. 

T.08S..  R04W.  Mount  Diablo  Meridian: 
SEV4,  S'-i  SWV.  Section  19;  SEV.  SEV. 
Section  20;  Section  21  except  NWV*;  N'/i. 
NW'/*  SW'/.  Section  22;  Section  23  except 
S'/i  S'/2;  S'/i  NW'/.,  N'/i  SW'/*.  NWV*  SE'/*, 
SW'/*  NE'/*  Section  24;  N'-i  NW'/*,  SW'/* 
NWV*  Section  28;  Sections  29  except  EVi 
SE'/*;  NE'/*,  N'/i  NW'/*  Section  30. 

Description  of  Lands  Using  Protracted 
Public  Land  Survey  Lines 

Proposed  Critical  Habitat  includes 
only  State  lands  described  within  the 
following  areas: 

Lands  within  Spanish  Land  Grant:  Grant 
Number  205-Punta  de  Ano  Nuevo. 

T.08S.,  R04W.  Mount  Diablo  Meridian: 
SW'/*  SW'/*  Section  29;  S'/i  Sectioft  30. 


Map  and  description  of  CA-14-b 
taken  from  United  States  Fish  and 


Wildlife  Service  1:100;000  map; 
CaUfomia;  1995. 

Proposed  Critical  Habitat  includes 
only  State  lands  described  within  the 
following  areas: 

T.O8S..  R03W.  Mount  Diablo  Meridian: 
S'/i  SE'/*  Section  19;  S'/i  SW'/*  Section  20; 
Section  29  except  E'>i  NEV.;  Section  30 
except  NW'/*  NWV*;  Sections  31-32;  Section 
33  except  EVi  E'/i. 

T.08S.,  R04W.  Mount  Diablo  Meridian: 
SEi/.,  E'/i  SW'/*,  SWV*  SW'/..  SE*/*  NE'/* 
Section  25;  SEV*  SE'/*  Section  34;  SE'/*.  S'/i 
SW'/*,  NE'/*  SW'/*,  NEV*  NE'/*  Section  35; 
Section  36. 

T.09S.,  R03W.  Mount  Diablo  Meridian: 
W»/i  NW'/*  Section  3;  Section  4  except  E"** 
SEV*;  Sections  5-7;  Section  8  except  SV4 
SE'/*,  SEV*  SW'/*;  N'/i  NW'/..  SW'/«  NW'/* 
Section  9;  SW'/*  NW'/*  Section  15;  NE'/*,  NVi 
SEV*  Section  16;  Section  18  except  E'/i  SEV«; 
W'/i  NW'/«  Section  19;  S'/i  NE'/*,  NW'/* 
NEV*,  NWV*  SE'/«,  SE'/*  SEV*  Section  30; 
N'/i  NE'/«,  S'/i  NW'/*,  SW'/*  NE'/.  Section 
31. 

T.09S.,  R04W.  Moimt  Diablo  Meridian: 
Sections  1-2;  Section  3  except  NW'/.  NWV*. 
SWV*  SW'/*;  EV^  SE'/*  SEV*  NE'/«  Section  4; 
SEV*,  S'/i  SW'/*,  NE'/*  SW'/«,  SW'/*  NE'/« 
Section  9;  S'/i,  N'/i  NE'/*,  NE'/*  NW'/* 
Section  10;  Sections  11-12;  Section  13  except 
SE'/*  SW'/*;  Sections  14-16;  E'/i  E'/i,  SEV* 
SW'/*  Section  22;  Section  23;  Section  24 
except  E'/2  E'/i,  NE'/*  NW'/*,  NW'/*  NE'/*; 
N'/i  NWV*.  SE'/*  SE'/«,  SE'/«  SW'/«  Section 
25;  E'/i  WVi,  NW'/*  NW'/«,  NEV*  NE'/* 
Section  26;  Section  27  except  EVi  NE'/*, 
NE'/*  SE'/*;  SE'/*,  E'/i  NEV*,  NWV*  NEV*, 
NEV*  NW'/*,  S'/i  NW'/*  Section  34;  NVi 
NW'/*,  SE'/*  SW'/*  Section  35. 

T.IOS.,  R.04W.  Mount  Diablo  Meridian: 
NEV*  NE'/*  Section  3. 

Proposed  Critical  Habitat  includes 
only  Private  lands  described  within  the 
foUowing  areas: 

T.09S.,  R04W.  Mount  Diablo  Meridian: 
Section  16;  Section  21  except  S'/t.  E'/t  NE'/*. 

Description  of  Lands  Using  Protracted 
PubUc  Land  Survey  Lines 

Proposed  Critical  Habitat  includes 
only  State  lands  described  within  the 
following  areas: 

T.09S.,  R04W.  Mount  Diablo  Meridian: 
NE'/*  SE'/*  Section  28. 

Lands  within  Spanish  Land  Grant:  Grant 
Number  205-Punta  de  Ano  Nuevo. 

T.08S.,  R04W.  Mount  Diablo  Meridian: 
SE'/*  SW'/*.  SW'/*  SE'/*  Section  4. 

T.09S.,  R04W.  Mount  Diablo  Meridian: 
Section  5  except  E'/i  E'/i;  Section  6  except 
N'/i  N'/i,  W'/i  SW'/*;  Section  7  except  WVt 
NWV*,  S'/i  SEV«,  SW'/*  SE'/*;  Section  8 
except  E'/i  NE'/«.  NE'/«  SE'/*;  Section  17 
except  S',^  SWV*,  SW'/«  SE'/*;  EVi  SE'/* 
Section  18;  W'/i  NEV*,  NEV*  SE'/*  Section  20; 
W'/i  NWV*,  NWV*  SW'/*  Section  21. 
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Map  and  description  of  CA-14-c 
taken  from  United  States  Fish  and 
Wildlife  Service  1:100;000  map; 
California;  1995. 

Proposed  Critical  Habitat  includes 
only  State  lands  described  within  the 
following  areas: 

T.08S.,  R.02W.  Mount  Diablo  Meridian: 
NWV4  SWV4,  SWV4  NWV«  SecUon  5;  S'/4 
SEV4,  NEV4  SE^A  Section  6;  Section  7  except 
W'A  NWV4,  NWV4  SWV4;  SWV4  Section  8; 
WMi.  SWV4  NEV4,  NWV4  SE^A  Section  17; 
Section  18  except  SV2  SW'/..  NWV4  SW'A; 
N«/i,  N'/i  SEV4  Section  20;  W'/4  NWV4.  SE'A 
NWV4,  NEV4  SWV4  Section  21. 

T.08S.,  R.03W.  Mount  Diablo  Meridian: 
S'A  SWV4,  W'/«i  SEV4  Section  1;  Section  12 
except  W'A  NEV4.  W'/4  SW'A;  N'/j  Section 
13. 


Map  and  description  of  CA-15  taken 
&t)m  United  States  Fish  and  Wildlife 
Service  1:100;000  map;  California;  1995. 

Proposed  Critical  mbitat  includes 
only  State  lands  described  within  the 
following  areas: 

T.IOS.,  R.02W.  Mount  Diablo  Meridian: 
S'A  Si/i,  NWV4  SWV4  Section  6;  Section  7 
except  S'/i  SWV4,  NWV4  SWV4;  SWV4.  S'/j 
NWV4,  SWV4  SEV4  SecUon  8;  SWA,  SWV4 
NWV4  Section  16;  Section  17  except  SWV4 
SWV4;  SEV4  NEV4.  NEV4  SEV4  Section  18; 
N'/t  NWV4  Section  20;  NVi  N'/4  Section  21. 

£)escription  of  Lands  Using  Protracted 
Public  Land  Survey  Lines 

Proposed  Critical  Habitat  includes 
only  State  lands  described  within  the 
following  areas: 

Lands  within  Spanish  Land  Grant:  Grant 
Number  20&-Canada  del  Rincon  en  el  Rio  de 
San  Lorenzo  de  Santa  Cruz. 

T.IOS.,  R.02W.  Mount  Diablo  Meridian: 
SEV4,  SEV4  NEV4,  SEV4  SWV4  Section  34; 
S'/i,  SWV4  NEV4  Section  35. 

T.llS.,  R.01W.  Mount  Diablo  Meridian: 
NWV4  SWV4.  SWV4  NWV4  Section  1;  Section 


2  except  SVz  SEV4;  Section  3  except  W^/t 
W'/i.  SEV4  SWV4. 

Grant  Number  207-Refugio 

T.llS..  ROIW.  Mount  Diablo  Meridian: 
SE'A.  SE'A  NE'A  Section  7;  E'>^  SEV4  Section 
8;  S'/i  SWV4,  NWV4  SWV4  Section  9;  W'/4, 
S'/t  SEV4  Section  16;  Section  17  except 
NW'/i;  Section  18  except  NW'A  NW'A,  SE'A 
NEV4,  NEV4  SEVi;  Section  19  except  S'/i 
SWV4,  NWV4  SWV4;  Section  20  except  W'/i 
E'A,  S'/i  SE'A;  Section  21  except  SEV4  SE'A, 
SWV4  SWV4;  NWV4  NWV4  Section  22;  SWA 
NW'A,  NWV4  SWA  Section  27;  Section  28 
except  W'/i  NW'A,  NE'A  NE'A;  SW'A  SWA; 
Section  29  except  SW'A,  S'/i  SE^A,  N'/i 
NEV4.  SWA  NWA:  NE'A  NE'A  Section  30. 

T.llS.,  R03W.  Mount  Diablo  Meridian: 
NE'A  NE'A  Section  24. 


Dated:  July  31, 1995. 
George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

IFR  Doc.  95-19355  Filed  8-9-95;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Direct  Grant  Programs  and  Fellowship 
Programs 

AGENCY:  Department  of  Education. 
ACTION:  Notice  inviting  apphcations  for 
new  awards  for  fiscal  year  1996. 

summary:  The  Secretary  invites 
apphcations  for  new  awrards  for  fiscal 
year  (FY)  1996  imder  many  of  the 
Department's  direct  grant  and 
fellowship  programs  and  announces 
deadline  dates  for  the  transmittal  of 
apphcations  under  these  programs.  This 
combined  appUcation  notice  contains 
fiscal  and  programmatic  information  for 
potential  apphcants  under  the 
Department's  programs  annoimced  in 
this  issue  of  the  Federal  Register.  This 
notice  also  hsts  any  FY  1996  programs 
previously  eumounced  in  the  Federal 
Register,  as  well  as  FY  1996  programs 
to  be  announced  at  a  later  date. 
DATES:  Dates  of  AppUcation  Notices: 
The  actual  or  estimated  date  for 
pubhcation  of  the  apphcation  notice  for 
a  given  program  is  listed  in  colimin 
tluee  of  Chart  1.  For  any  previously 
announced  program,  column  three  of 
Chart  1  also  includes  the  Federal 
Register  volume  and  page  reference  to 
that  notice.  If  a  program  has  yet  to 
pubUsh  an  application  notice,  an 
estimated  date  (est.)  or  TBA  (to  be 
annoimced)  is  hsted  in  column  three  of 
Chart  1. 

Deadline  Dates  for  Transmitting 
Applications:  The  actual  or  estimated 
deadline  date  for  transmitting 
apphcations  under  a  program  is  hsted  in 
coliunn  four  of  Chart  1. 

Other  Dates  for  Programs  Announced 
in  This  Notice:  For  programs  and 
competitions  announced  in  this  notice, 
the  chart  for  each  principal  office 
(Charts  2  through  7)  includes  the 
following  dates  for  each  program  or 
competition:  the  date  on  which 
applications  will  be  available,  the 
deadline  for  submission  of  apphcations, 
and — for  programs  subject  to  Executive 
Order  (EG)  12372  (Intergovernmental 
Review  of  Federal  Programs) — the 
deadline  date  for  transmittal  of  State 
Process  Recommendations  by  State 
Single  Points  of  Contact  (SPOCs)  and 
comments  by  other  interested  parties. 

Other  Dates  for  Programs  Not 
Announced  in  This  Notice:  For 
programs  and  competitions  not 
announced  in  this  notice — that  is.  those 
pubhshed  elsewhere  in  this  edition  of 
the  Federal  Register,  those  previously 
pubhshed,  and  those  to  be  announced 
later — the  apphcation  notice  for  each 
program  or  competition,  as  pubhshed 
(or  to  be  pubhshed)  in  the  Federal 


Register,  includes  the  following  dates: 
the  date  of  availabihty  of  apphcations, 
the  deadline  for  submission  of 
applications,  and — for  programs  subject 
to  EG  12372— the  deadline  date  for 
transmittal  of  State  Process 
Recommendations  by  SPOCs  and 
comments  by  other  interested  parties. 

ADDRESSES:  For  Applications  or  Further 
Information:  The  address  and  telephone 
number  for  obtaining  applications  for. 
or  further  information  about,  an 
individual  program  are  in  the 
apphcation  notice  for  that  program. 

For  Programs  under  the  Office  of 
Educational  Research  and 
Improvement:  As  explained  in  the 
SUPPLEMENTARY  INFORMA-nON  section  of 
this  preamble,  application  notices  for 
new  awards  luider  programs  and 
competitions  of  the  Office  of 
Educational  Research  and  Improvement 
(OEM)  are  to  be  published  later.  In  the 
meantime,  as  an  aid  to  customers,  each 
principal  component  of  OERI  is 
providing  an  address  and  facsimile 
(FAX)  machine  number  that  interested 
parties  may  use  to  be  put  on  a  mailing 
hst  to  receive  information — such  as  an 
apphcation  package — when  that 
information  becomes  available.  For 
these  addresses  and  FAX  numbers  see 
hsts  of  OERI  programs  and  competitions 
in  Chart  1. 

For  Users  of  TDD  or  FIRS:  Individuals 
who  tise  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number,  if  any,  hsted  in  the  individual 
apphcation  notices.  If  a  TDD  niunber  is 
not  listed  for  a  given  program, 
individuals  who  use  a  TDD  may  call  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339  between  8 
a.m.  and  8  p.m.,  Eastern  time,  Monday 
through  Friday. 

For  Intergovernmental  Review:  The 
address  for  transmitting 
recommendations  and  comments  under 
Executive  Order  12372  is  in  the 
appendix  to  this  notice.  The  appendix 
also  contains  the  addresses  of 
mdividual  SPOCs. 

For  Electronic  Access  to  Information: 
Information  about  the  Department's 
funding  opportunities,  including  copies 
of  apphcation  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHERED.GOV  (under 
Annoimcements.  Bulletins  and  Press 
Releases]  or  World  Wide  Web  site  (at 
http://www.ed.gov/).  However,  the 
official  apphcation  notice  for  a 
discretionary  grant  competition  is  the 
notice  pubhshed  in  the  Federal 
Register. 


SUPPLEMENTARY  INFORMATION:  The 
Department's  first  combined  apphcation 
notice  was  pubhshed  in  September 
1989.  It  was  based  on  the  idea — 
subsequently  affirmed  by  niunerous 
parties  in  the  educational  community — 
that  placing  as  many  apphcation  notices 
as  possible  in  a  single  notice  would 
assist  potential  apphcants  in  planning 
projects  and  activities.  In  the 
intervening  years,  other  issues  affecting 
the  apphcation  and  grant  award 
processes  were  identified,  including  the 
view  of  a  number  of  potential  apphcants 
that  the  Department's  schedule  for  grant 
awards  did  not  allow  grantees  sufficient 
time  to  implement  departmentally 
assisted  projects  before  the  start  of  the 
academic  year. 

As  part  of  the  Administration's  goal  to 
"reinvent"  the  Federal  Government  and 
the  Department's  determination  to 
improve  the  timehness  of  grant  awards, 
the  Secretary  last  year  adopted  a 
number  of  changes  in  the  way  grant 
competitions  are  annoimced  and  grants 
awarded  under  the  Department's 
programs. 

In  order  to  announce  and  award 
grants  to  accommodate  the  academic 
year,  the  Secretary  determined  that 
grants  should  be  awarded  by  June  1 
preceding  the  academic  year,  to  the 
maximum  extent  possible.  To  aUow 
apphcants  more  time  to  prepare 
apphcations  and  the  Etepartment  the 
necessary  time  to  process  those 
apphcations,  the  Secretary  further 
determined  that  apphcation 
announcements  should  be  pubhshed 
earher. 

Consistent  with  this  pohcy,  this 
section  of  the  combined  apphcation 
notice  contains  those  application 
announcements  that  the  Department  is 
able  to  pubhsh  at  this  time,  and 
references  any  apphcation  notices  for 
FY  1996  that  were  pubhshed  before  this 
combined  notice. 

Among  the  programs  and 
competitions  omitted  from  this  notice 
are  those  governed  by  statutes  that  are 
imdergoing  congressional 
reauthorization.  These  include  programs 
administered  by  the  Office  of  Vocational 
and  Adult  Education. 

This  notice  also  does  not  include 
programs  of  the  Office  of  Educational 
Research  and  Improvement  (OERI). 
Under  the  statute  reauthorizing  OERI — 
the  Educational  Research,  Development, 
Dissemination,  and  Improvement  Act  of 
1994 — the  Assistant  Secretary  for 
Educational  Research  and  Improvement 
must  develop  standards  for  these 
programs  in  consultation  with  the 
National  Educational  Research  Pohcy 
and  Priorities  Board.  On  June  7, 1995 
the  Assistant  Secretary  published  in  the 


Federal  Register  (60  FR  30160)  for 
pubhc  comment  proposed  Standards  for 
the  Evaluation  of  Apphcations  for 
Grants  and  Cooperative  Agreements  and 
Proposals  for  Contracts. 

Also  omitted  from  this  notice  are 
programs  and  competitions  to  be 
governed  by  new  regulations  or  funding 
priorities  that  have  not  yet  been  issued 
in  final  form.  These  include  a  number 
of  programs  and  competitions  of  the 
Office  of  Special  Education  Programs.  In 
addition,  this  notice  does  not  contain 
programs  and  competitions  that  will  use 
apphcation  forms  not  yet  approved  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1980. 

The  Secretary  will  publish  a  second 
section  of  the  combined  notice  in  the 
fall  of  1995  or  when  there  is  enough 
new  information  concerning  these 
programs  and  competitions  to  warrant 
pubhcation.  This  second  section  of  the 
combined  notice  will  reference  all 
programs  and  competitions  announced 
in  this  notice,  as  well  as  any  for  which 
application  notices  will  have  been 
pubhshed  in  the  interim.  The  Secretary 
anticipates  that  most  of  the 
Department's  remaining  apphcation 
notices  for  new  awards  for  FY  1996  will 
be  included  in  the  second  section  or 
pubhshed  as  separate  apphcation 
notices  before  pubhcation  of  that 
section. 

Available  Funds 

The  Congress  has  not  yet  enacted  a 
fiscal  year  1996  appropriation  for  the 
Department  of  Education.  The 
Department  is  pubhshing  this  notice  in 
order  to  give  potential  apphcants 
adequate  time  to  prepare  apphcations. 
Tlie  estimates  of  die  amounts  of  funds 
that  will  be  available  for  these  programs 
are  based  in  part  on  the  President's  1996 
budget  request  and  in  part  on  the  level 
of  funding  available  for  fiscal  year  1995. 

Potential  apphcants  should  note, 
however,  that  the  Congress  is 
considering  proposals  to  eliminate  or 
reduce  funding  in  1996  for  many  of  the 
discretionary  grant  programs 
administered  by  the  Department.  Final 
action  on  the  1996  appropriation  may 
require  the  Department  to  cancel  some 
of  the  competitions  annoimced  in  this 
notice,  as  well  as  some  of  those  the 
notice  indicates  will  be  announced  at  a 
later  date.  Only  the  House  of 
Representatives  has  passed  an 
appropriations  biU  for  1996,  with  Senate 
action  not  scheduled  to  occur  until 
September.  A  footnote  '  preceding  a 
CFDA  No.  in  column  one  of  Chart  1  (e.g. 
*84.000A)  indicates  a  competition  that 
would  be  canceled  were  the  House  bill 
to  be  enacted  into  law  without  change. 


A  footnote  '  following  the  name  of  a 
program  in  colunm  two  of  Chart  1 
indicates  a  program  or  competition  for 
which  the  Administration  also  has 
proposed  the  termination  of  funding 
because  similar  activities  can  be 
supported  under  other  programs. 

THE  DEPARTMENT  OF  EDUCATION 
IS  NOT  BOUND  BY  ANY  OF  THE 
ESTIMATES  IN  THIS  NOTICE. 

Organization  of  Notice 

This  notice  is  organized  in  two  parts. 

Part  I  hsts  in  Chart  1  all  direct  grant 
programs  and  certain  fellowship 
programs  under  which  the  Secretary  is 
making,  or  plans  to  make,  new  awards 
m  FY  1996.  The  hstings  are  organized 
under  the  principal  program  offices  of 
the  Department.  For  each  principal 
office  the  hsting  includes  three 
categories  of  apphcation  notices:  those 
already  published,  those  pubhshed  in 
this  issue  of  the  Federal  Register,  and 
those  to  be  pubhshed  at  a  later  date.  The 
programs  are  listed  in  order  of  their 
Catalog  of  Federal  Domestic  Assistance 
(CFDA)  numbers  irrespective  of 
category. 

Part  n  contains  fiscal  and 
programmatic  information  for  all 
programs  announced  in  this  notice. 

Each  principal  program  office  is 
assigned  a  separate  chart  as  follows: 

Chart  2— Office  of  Bilingual 
Education  and  Minority  Languages 
Affairs. 

Chart  3— Office  of  Educational 
Research  and  Improvement. 

Chart  4 — Office  of  Elementary  and 
Secondary  Education. 

Chart  5— Office  of  Postsecondary 
Education. 

Chart  6— Office  of  Special  Education 
and  Rehabihtative  Services. 

Chart  7 — Office  of  Vocational  and 
Adult  Education. 

Programs  To  Be  Announced  at  a  Future 
Date 

For  FY  1996  a  number  of  programs 
will  be  governed  by  new  regulations  or 
funding  priorities.  Apphcation  notices 
for  these  programs  wiU  be  pubhshed 
when  final  regulations  or  priorities  are 
completed.  This  notice  references  these 
types  of  programs  with  footaote  ^ 
following  the  respective  estimated  date 
(est.)  3  in  column  three  of  Chart  1.  For 
further  information  regarding  many  of 
these  programs,  readers  are  referred  to 
the  following  notices  of  proposed 
rulemaking  and  notices  of  proposed 
funding  priorities  that  have  been 
pubhshed  in  the  Federal  Register: 
Bilingual  Education:  Comprehensive 
School  Grants — Notice  of  Proposed 
Priority.  60  FR  11866  (3/2/95) 


Office  of  Educational  Research  and 
Improvement  (OERI);  Educational 
Research  and  Development  Centers 
Program — Notice  of  Proposed 
Priorities.  60  FR  18340  (4/10/95) 

Standards  for  the  Conduct  and 
Evaluation  of  Activities  Carried  Out 
by  the  Office  of  Educational  Research 
and  Improvement  (OERI) — Evaluation 
of  Applications  for  Grants  and 
Cooperative  Agreements  and 
Proposals  for  Contracts — Notice  of 
Proposed  Rulemaking,  60  FR  30160 
(6/7/95) 

National  Institute  on  Disabihty  and 
Rehabilitation  Research — Notice  of 
Proposed  Funding  Priority  for  Fiscal 
Years  1996-1997  for  the  Knowledge 
Dissemination  and  Utihzation 
Program,  60  FR  37926  (7/24/95) 

National  Education  Goab 

In  developing  this  combined 
apphcation  notice  the  Department  has 
sought  to  ensure  that  programs 
awarding  grants  during  FY  1996  will 
further  achievement  of  the  National 
Education  Goals,  as  found  in  Pub.  L. 
103-227  (the  Goals  2000:  Educate 
America  Act,  enacted  March  31,  1994). 
The  Secretary  encourages  apphcants 
under  tnese  programs  to  consider  the 
National  Education  Goals  in  developing 
their  applications. 

The  National  Education  Goals  for  the 
year  2000  are  as  follows: 

•  AU  children  in  America  will  start 
school  ready  to  leam. 

•  The  hi^  school  graduation  rate 
wiU  increase  to  at  least  90  percent. 

•  All  students  will  leave  grades  4, 8, 
and  12  having  demonstrated 
competency  in  challenging  subject 
matter,  including  Enghsh,  mathematics, 
science,  foreign  languages,  civics  and 
government,  economics,  arts,  history, 
and  geography;  and  every  school  in 
America  wiU  ensure  that  all  students 
leam  to  use  their  minds  well,  so  they 
may  be  prepared  for  responsible 
citizenship,  further  learning,  and 
productive  employment  in  our  Nation's 
modem  economy. 

•  United  States  students  will  be  first 
in  the  world  in  mathematics  and  science 
achievement. 

•  Every  adult  American  will  be 
hterate  and  will  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibihties  of  citizenship. 

•  Every  school  in  the  United  States 
wlU  be  free  of  drugs,  violence,  and  the 
unauthorized  presence  of  firearms  and 
alcohol  and  will  offer  a  disciplined 
environment  conducive  to  learning. 

•  The  Nation's  teaching  force  wul 
have  access  to  programs  for  the 
continued  improvement  of  their 
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professional  skills  and  the  opportunity 
to  acqiiire  the  knowledge  and  skills 
needed  to  instruct  and  prepare  all 
American  students  for  the  next  century. 

•  Every  school  will  promote 
partnerships  that  will  increase  parental 
involvement  and  participation  in 
promoting  the  social,  emotional,  and 
academic  growth  of  children. 

Applicability  of  Section  5301  of  the 
Anti-Drug  Abuse  Act  of  1988 

A  number  of  programs  listed  in  the 
chart  provide  that  a  grant,  fellowship, 
traineeship,  or  other  monetary  benefit 
may  be  awarded  to  an  individual.  This 
award  may  be  made  to  the  individual 
either  directly  by  the  Department  or  by 
a  grantee  that  receives  Federal  funds  for 
the  purpose  of  providing,  for  example, 
fellowships,  traineeships,  or  other 
awards  to  individuals. 

Section  5301  of  the  Anti-Drug  Abuse 
Act  of  1988  (Pub.  L.  100-690;  21  U.S.C. 
862)  provides  that  a  sentencing  court 
may  deny  eUgibiUty  for  certain  Federal 
benefits  to  an  individual  convicted  of 


drug  trafficking  or  possession.  Thus,  an 
individual  who  appUes  for  a  grant, 
fellowship,  or  other  monetary  benefit 
imder  a  program  covered  by  this  notice 
should  understand  that,  if  convicted  of 
drug  trafficking  or  possession,  he  or  she 
is  subject  to  denial  of  eUgibihty  for  that 
benefit  if  the  sentencing  court  imposes 
such  a  sanction.  This  denial  applies 
whether  the  Federal  benefit  is  provided 
to  the  individual  directly  by  the 
Department  or  is  provided  through  a 
grant,  fellowship,  traineeship,  or  other 
award  made  available  with  Federal 
funds  by  a  grantee. 

Any  persons  determined  to  be 
ineligible  for  Federal  benefits  imder  the 
provisions  of  section  5301  are  listed  in 
the  General  Services  Administration's 
"Lists  of  Parties  Excluded  from  Federal 
Procurement  or  Nonprocurement 
Programs." 

Applicability  of  the  Federal  Debt 
CoUection  Procedures  Act  of  1990 

The  programs  listed  in  the  chart  make 
discretionary  awards  subject  to  the 


eligibility  requirements  of  the  Federal 
Debt  Collection  Procediues  Act  of  1990 
(Pub.  L.  101-647;  28  U.S.C.  3201).  The 
Act  provides  that  if  there  is  a  judgment 
Uen  against  a  debtor's  property  for  a 
debt  to  the  United  States,  the  debtor  is 
not  eUgible  to  receive  a  Federal  grant  or 
loan,  except  direct  payments  to  which 
the  debtor  is  entitled  as  beneficiary, 
until  the  judgment  is  paid  u\  full  or 
otherwise  satisfied. 

Intergovernmental  Review  of  Federal 
Programs 

Certain  programs  in  this  notice  are 
subject  to  the  requirements  of  EO  12372 
and  the  regulations  in  34  CFR  part  79. 
These  programs  are  identified  in  Charts 
1  through  6  with  a  date  in  the  column 
headed  "Deadline  for  intergovernmental 
review."  For  further  information,  an 
applicant  under  a  program  subject  to  the 
Ebcecutive  order — and  other  parties 
interested  in  that  program — are  directed 
to  the  appendix  to  this  notice. 


Part  I.— Chart  1.— List  of  Application  Notices 


CFDA  No. 


Name  of  program 


Application  notice 


Application 
deadline  date 


Office  of  Bilingual  Education  and  Minority  Languages  Affaire 


84.003G' 
84.194Q1 
84.195C' 
84.195E' 
84288S' 
84290U' 


Bilingual  Educatior)— Academic  Excellence  Awards  

Bilingual  Educatior>— State  Grant  Program  

Bilingual  Education — Graduate  Fellowship  Program a. 

Bilingual  Educational  Career  Ladder  Program  „ „ 

Bilingual  Education— Program  Development  arxl  Implementation  Grants 

Bilingual  Education — Comprehensive  School  Grants 


12/11/95  (est)  3 

In  this  issue  

TBA3 

In  this  issue  

In  this  issue  

10/6/95  (est)  3  .. 


1/29/96  (est). 

1/26/96. 

TBA. 

1/5/96. 

1/26/96. 

T2/8/95  (est). 


Office  of  Educational  Research  and  Improvement 

National  Institute  on  Student  Ac^tievement,  Curriculum,  and  Assessment 


84.279A1 
84.305A 
84.305B 
84.306F 


/Assessment  Development  and  Evaluation  Grants  Program  

Center  for  Improving  Student  Learning  and  Achievement 

Center  for  Improving  Student  Assessment  arxj  Educational  Accountability 
Field-Initiated  Studies 


11/17/95  (est) 
8/31 /9S  (est)  3 
8/31/95  (est)  3 
10/2/95  (est)  .. 


3/4/95  (est.). 
12/12/95  (est). 
12/12/95  (est). 
1/5/96  (est). 


National  Institute  on  the  Education  ofAt-Rlsl(  Students 


84.306A 
84.306F 


Center  for  Meeting  the  Educational  Needs  of  a  Diverse  Student  Population 
Field-Initiated  Studtes 


8/31/95  (est.)  3 
10/2/95  (est.)  .. 


12/12/95  (est). 
1/5/96  (est.). 


National  Institute  on  Early  Chik^wod  Development  and  Education 


84.307A 
84.307F- 


Center  for  Enhancing  Young  Children's  Development  and  Learning 
Field-Initiated  Studies 


8/31/95  (est)  3 
10/2/95  (est.)  .. 


12/12/95  (est). 
1/5/96  (est). 


National  Institute  on  Educational  Governance,  Finance,  Policymaking,  and  Management 


84.308A 
84.308F 


Center  on  Increasing  ttie  Effectiveness  of  State  and  Local  Education  Reform 

Efforts. 
Field-Initiated  Studtes 


8/31/95  (est)  3 
10/2/95  (est)  .. 


12/12/95  (est). 
1/5/96  (est.). 


National  Institute  on  Postsecondary  Education,  Libraries,  and  Lifelong  Learning 


84.309A 
84.3096 
84.309F 


Center  for  Improving  Postsecondary  Education  ... 
Cerrter  for  Improving  Adult  Learning  and  Literacy 
Field-Initiated  Studtes 


8/31/95  (est.)  3 
8/31/95  (est.)  3 
10/2/95  (est.)  .. 


12/12/95  (est.). 
12/12/95  (est). 
1/5/96  (est). 


Federal  Register  /  Vol.  60.  No.  154  /  Thursday,  August  10,  1995  /  Notices 


40959 


PART  1.— Chart  1.— Lst  of  Appucation  Notices— Continued 

CFDA  No. 

Name  of  program 

Appltoatton  nottoe 

Appiicatton 
deadline  date 

Office  of  Reform  Assistance  and  Dissemination  (ORAD) 

84.073A' 

National  Diffusion  Network  (NDN)— Exemplary  Projects 

1/12/96  (est) 

3/11/96  (est). 
1/29/96  (est). 
1/29/96  (est). 
12/15/95  (est) 

84.073F' 

National  Diffusion  Network  (NDN)— Private  School  Facilitator  Project 

12/8/95  (est.) 

84.073C^ 

Natkxial  Diffusion  Network  (NDN)— State  Facilitator  Projects  

12/8/95  (est)  

84.168A' 

Dwight  D.  Eisenhower  Professional  Devek>pment  Program  Federal  Activities: 
Christa  McAuliffe  Fellowship  Program. 

Dwight  D.  Eisenhower  Professional  Development  Program  Federal  Activities: 
Devetopment  of  Teacher  Networks. 

Dwight  D.  Eisenhower  Professional  Devetopment  Program:  Professional  Devel- 
opment Demonstratton  Project. 

Star  Schools  Program— Distance  Education  Projects 

10/20/95  (est)  

84.168B' 

12/1/95  (est)  

2/9/96  (est ). 

84.168C' 

2/1/96  (est)  

5/1/96  (est.) 

84203A' 

2/7/96  (est)  

4/18/96  (est). 
4/18/96  (est). 
4/18/96  (est). 
4/1 8«6  (est). 
6/19/96  (est). 
2/29/95  (est). 

84.203B' 

Star  Schools  Program— StatewkJe  Telecommunicatkxis  Network 

2/7/96  (est)  

84.203C' 
842030 « 

Star  Schools  Program— Dissemination  of  Infomiation  on  Distance  Learning 

Star  Schools  Program— Special  Local  Project  

2/7/96  (est)  „.. 

2/7/96  (est)  

84.206A 

Jacob  K.  Javits  Gifted  and  Talented  Students  Education  Program 

3/1/96  (est)  „ 

11/20/95  (est)  

84.303A 

Technology  lor  Educatton:  K-12  Technotogy  Learning  Challenge  Grants  

Technotogy  for  Educatton:  Adult  Technotogy  Learning  Challenge  Grants  

84.303B' 

11/20/95  (est)  

2/29/95  (est) 

Office  of  Elementary  and  Secondary  Educatton 


National  Center  for  Education  Statistics 

84.999B 

Nattonal  Assessment  of  Educattonal  Progress  (f^EP)— Data  Reporting  Pro- 
gram. 

9/6/95  (est)  

11/3/95  (est).. 

Lilxary  Programs 

84.036A' 

Library  Educatton  and  Human  Resource  Devetopment  Program— Institutes ^  .... 
Library  Education  and  Human  Resource  Devetopment  Program— FeltowshipRZ 
Litxary  Research  and  Demonstratton  Program* 

9/29/95  (est.)  

12/1/95  (est). 

84.036B' 

9/29/95  (est.)  

12/8/95  (est). 

84.0390' 

9/29/95  (est.)  

9/29/95  (est)  

3/1/96  (est.). 
12/1/95  (est) 

84.1 63A 

Library  Sendees  to  Indian  Tribes  and  Hawaiian  Natives  Program— Basic  Grants 
Library  Sennces  to  Indian  Tribes  and  Hawaiian  Natives  Progran>— Special 

Projects. 
Library  Literacy  Program 

84.1 63B 

9/29/95  (est)  

5/6/96  (est.). 

84.1 67A' 

9/29/95  (est)  

12/8/95  (est). 

84.062A1 

84.083A' 

84.083B' 

84.087A' 

84.144A 

84.1 84C' 

84.1840* 

84.1 84E' 

84.21 4A 
84258A 
84.31 3A 
84.31 4A 
84.282A' 
84.299A' 
84.299B' 
84.31 2A' 


Educattonal  Servtaes  for  Indian  Adults „ 

Women's  Educattonal  Equity  Act  Program— Implementatton  Grants 

Women's  Educattonal  Equity  Act  Progran>— Research  Devetopment  Grants 

Indian  Feltowship  

Migrant  Education  Program — National  Coordination  Activities  

Safe  and  Dnjg  Free  Schools  and  Communities  Program — Federal  Activities: 

Alternatives  to  Expulston  Projects. 
Safe  and  Drug  Free  Schools  and  Communities  Progranr>— Federal  Activities: 

Sctiool  Truancy  Prevention. 
Safe  and  Dmg  Free  Schools  and  Comnrtunities  Program — Federal  Activities: 

Removing  Weapons  from  Schools. 

Migrant  Education  Even  Start 

Even  Start  Family  Literacy  for  Indian  Tribes  and  Tribal  Organizations 

Even  Start  Special  Grants  for  Women's  Prisons 

Even  Start  Statewkle  Family  Literacy  Initiative  Grants  

Public  Charter  Schools  

Office  of  Indian  Education — Special  Projects:  Demonstiation  Grants  

Office  of  Indian  Education — Special  Projects:  Professional  Development  Grants 
GOALS  2000  Uriaan/Rural  Local  Reform  Initiative 


11/3/95  (est.)  ., 
10/20/95  (est) 
10/20/95  (est) 
10/13/95  (est) 
11/3/95  (est.)  ., 
9/15/95  (est)  .. 

9/15/95  (est.)  .. 

9/15/95  (est)  .. 

11/9/95  (est.)  .. 
1/29/96  (est.)  .. 
12/11/95  (est) 
7/28/95  (est)  .. 
10/13/95  (est.) 
11/3/95  (est.)  .. 
11/3/95  (est.)  3 
12/15«5  (est) 


1/29/96  (est). 
1/5/96  (est.). 
1/5/96  (est.). 
1/12/96  (est). 
2/2/96  (est.). 
12/20/95  (est). 

2/2/96  (est). 

2/2/96  (est). 

3/1/96  (est) 
3/25/96  (est) 
3/18/96  (est) 
10/20/95  (est). 
12/19/95. 
1/29/96  (est). 
1/29/96  (est). 
2/23/96  (est). 


Office  of  Postsecondary  Education 


84.01 6A 
84.01 7A 
84.01 9A 
84.021  A 
84.022A 
84.031  G* 
84.031  H 

84.103 
84.1 20A 

84.1 53A 
84.204A' 


Undergraduate  International  Studies  and  Foreign  Language  Program  

International  Research  and  Studies  Program 

Fulbright-Hays  Faculty  Research  Abroad  Program .'. 

Fulbright-Hays  Group  Projects  Abroad  Program 

Fulbright-Hays  Doctoral  Dissertation  Research  Abroad  Program 

Endowment  Challenge  Grant  Program 

Designation  as  an  Eligible  Institution  for  ttie  St'engttiening  Instituttons  and  En- 
dowment Challenge  Grant  Programs. 

Training  Program  for  Federal  TRIO  Programs 

Minority  Science  Improvement  Program — Institutional,  Design,  Special,  and  Co- 
operative Projects. 

Business  and  International  Education  Program  „ 

School,  College,  and  University  Partnerships  Program 


In  this 
In  tills 
In  this 
Inttus 
In  this 
In  this 
9/5«5 


issue 
issue 
issue 
issue 
issue 
issue 
(est.) 


In  this  issue 
In  this  issue 

In  this  issue 
In  this  issue 


11/3/95. 

10/27/95. 

10^30/95. 

10^20/95. 

10/30/95. 

6/t7/96. 

11/3/95  (est). 

11/27/95. 
12/8/95. 

11/6/95. 
1/19/96. 


JMI 


40960 


84.11 6A 
84.116B 


84.023B' 
84.023C^ 
84.0e3F' 
84.023J^ 

84.023N' 
84.023S' 

84.024A ' 
84.024B ' 
84.0240 1 
84.024S' 
84.025C 

84.0250 
84.02SU 
84.026J 
84.029A' 

84.0290^ 
84.029E' 
84.029G' 

84.029K' 

84.029M 

84.078C 

84.086U 

84.158A 
84.1580 
84.158V 

84.1 59B' 
84.159K' 
84.180G^ 

84.180U' 

84237G 


84237H 
84.237T 


84.1338 
84.1330 
84.133E 
84.133F 
84.133G 
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Part  I.— Chart  l.— List  of  Application  Notices— Continued 


CFOA  No. 

Name  of  program 

Application  notice 

Application 
deadline  date 

84.220A 

Centers  for  International  Business  Education  Proaram  

In  this  issue  

In  this  issue  

11/10/95. 

84.229A 

Lanouaoe  Resource  Centers  Proaram 

10/27/95. 

84.262A 

Proorams  to  Encouraoe  Minoritv  Students  to  Become  Teachers 

In  this  issue  ^ 

11/17/95. 

Fimd  for  the  Improvement  of  Postsecondary  Education  (FIPSE) 


Comprehensive  Program  (Preapplications) 
Comprehensive  Program  (Applications)^  ... 


8/15/95  (est) 
8/15/95  (est) 


Office  of  Special  Education  and  Rehabilitative  Services 
Office  of  Special  Education  Programs 


Student-Initiated  Research  Projects  '. 

Field-Initiated  Research  Projects 

Examining  Alternatives  for  Results  Assessment  for  Children  with  OisatNlities  .... 

Research  Institute  for  Children  with  OisatJilities  with  Curriculum  and  Instruc- 
tional Interventions. 

Initial  Career  Awards 

Study  of  Children  with  Oisabilities  from  Oiverse  Socio-Economic  Households 
ScMved  under  the  Individuals  with  OisatJiTities  Education  Act 

National  Early  Childhood  Technical  Assistance  Center 

Model  Oemonstration  Projects  for  Young  Children  with  Oisabilities  „ 

Outreach  Projects  for  Young  Children  with  Oisat)ilities „ 

Early  Childhood  Research  Institutes .'. 

Technical  /distance  for  Children,  Adolescents,  and  Young  Adults  Who  Are 
Deaf-Blind. 

Oemonstration  Projects  for  Children  with  Oeaf-Blindness 

National  Clearinghouse  for  Children  Who  Are  Oeaf-Blind  

Closed-Captioned  Television  Programming  

Preparation  of  Personnel  to  Serve  CNhJren  and  Youth  with  Low-Incidence  Ois- 
abilities. 

Preparation  of  Leadership  Personnel  „ 

Minority  Institutions  Personnel 

Preparation  of  Personnel  to  Serve  Children  and  Youth  with  High-Incidence  Ois- 
abilities. 

Special  Projects  _ _ 

Parent  Training  and  Information  Centers  

Model  Demonstration  Projects  to  Improve  the  Delivery  and  Outcomes  of  Post- 
secondary  Education  for  Individuals  with  DisatNlities. 

Outreach  Projects:  Serving  Children  with  Severe  Oisabilities  in  General  Edu- 
cation and  Community  Settings. 

State  Systems  for  Transition  for  Youth  with  Disabilities 

Outreach  Projects  for  Services  for  Youth  with  Disabilities 

Model  Demonstration  Projects  to  Improve  the  Delivery  and  Outcomes  of  Sec- 
orxlary  Education  for  Students  with  Disat)ittties. 

Testir)g  the  Use  of  an  Instrument  to  Measure  Student  Progress „ 

State-Federal  Administrative  Information  Exchange  

Technology,  Educational  Media,  and  Materials  Research  Projects  that  Promote 
Literacy. 

Collaborative  Research  on  Technology,  Med».  and  Materials  for  Children  arvj 
Youth  with  Disabilities. 

Non-Discriminatory,  Culturally  Competent,  Collaborative  Demonstration  Models 
to  Improve  Services  for  Students  with  Serious  Emotional  Disturt>ance  and 
Preverrtion  Services  for  Students  with  Emotional  and  Behavioral  Problems. 

Developing  Effective  Secondary  School-Based  Practices  for  Youth  with  Serious 
Emotional  Disturbance. 

Developing  Strategies  for  Effective  Collaboration  among  Educators  and  /Agen- 
cies Serving  Children  and  Youth  with,  or  at  Risk  of  Developing,  Serious 
Emotional  Disturt>ance. 


In  this  issue 
In  this  issue 
In  this  issue 
TBA3 


TBA3 
TBA3 


TBA3 .. 

TBA3 „.. 

TBA3...... 

TBA3 

In  this  issue 

In  this  issue 
In  this  issue 

TEA  3 

TBA3 


In  this  issue 
In  this  issue 
TBA3 


In  this  issue 
In  this  issue 
TBA3 


TBA3. 


In  this  issue 

TBA3 , 

TBA3 


TBA3 

TBA3 

In  this  issue 

In  this  issue 

In  this  issue 


TBA3, 
TBA3, 


Nation^  Institute  on  Disability  and  Rehabilitation  Research 


Rehabilitation  Research  and  Training  Centers 

Knowledge  Dissemination  and  Utilization  Program 

RehatJtIitation  Engineering  Research  Centers 

Research  Fellowships  

Field-Initiated  Projects 


10/20/95  (est)  

9/29/95  (est)  3 

10/10/95  (est)  

5/30/95  (60  FR  28284) 
5/30/95  (60  FR  28284) 


10/18/95  (est). 
3/18/96  (est). 


2/22/96. 
11/17/95. 
1/5«5. 
TBA. 

TBA. 
TBA. 

TBA. 
TBA. 
TBA. 
TBA. 
10/25/95. 

1Q/25/95. 
11/1/95. 
TBA. 
TBA. 

11/20/95. 

12/1/95. 

TBA. 

12/8«5. 

11/13/95. 

TBA. 

TBA. 

12/22/95. 

TBA. 

TBA. 

TBA. 
TBA. 

11/13/95. 

1/12/96. 
1/12/96. 


TBA. 
TBA. 


2/9/96  (est.). 
1/26/96  (est). 
1/12/96  (est). 
10/20/95. 
9/29/95. 
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Part  I.— Chart  1.— List  of  Appucation  Notices— Continued 


CFOA  No. 


Name  of  program 


Application  notice 


Application 
deadline  date 


RehabiUation  Services  Administration 


-  B4.128G 

84.128J 

84.129T 

84.129U-1 

84.129U-3 

84.234M 

84.235U 

84.235V 

84.250F 
84.264B 
84.315 


Vocational  Rehabilitation  Service  Projects  tor  Migratory  Agricultural  and  Sea- 

soral  Farmwori^ers  with  Disat)ilities. 

Projects  for  Initiating  Recreation  Programs  for  Individuais  with  Disabilities 

Distance  teaming  through  Telecommunications 

Parent  Information  and  Training  Programs  1 

Parent  Information  and  Training  Programs— Technical  /Assistance 

Projects  with  Industry \""'"'"'". 

Special  Projects  and  Demonstrations  for  Providing  Vocational  Rehabwiation 

Services  to  Individuals  with  Oisabilities. 
Special  Projects  and  Demonstrations  for  Providing  Transitional  Rehabilitation 

Services  to  Youth  with  Oisabilities. 
Vocational  Rehabifitation  Sewice  Projects  for  American  Induuis  with  Oisabilities 

Rehabilitation  Continuing  Education  Programs  

Capacity  Building  for  Traditionally  Undersen«d  Populations 1!!!!.".!!!!!!!.!" 


In  ttiis  issue 

In  ttiis  issue 
In  this  issue 
In  this  issue 
In  ttus  Issue 
Inltus  issue 
In  this  issue 

In  ttiis  issue 

In  this  issue 
In  this  issue 
In  this  issue 


1/29/96. 

1/29/96. 

10/2/95. 

10/2/95. 

10/2/95. 

1/2/96. 

12/S/95. 

12/5/95. 

6/14/96. 
10/2/95. 
2/16/96. 


Office  of  Vocational  and  Adult  Education 


Application  notices  for  new  discretionary  grant  awards,  if  any,  will  be  published  at  a  future  date. 


wmoSovarS^'^^  *'*'^  ^  cancelled  if  the  appropriations  bill  for  1996  passed  by  the  House  of  Representatives  were  to  be  enacted  into  law 

JThe  Administration  also  has  proposed  the  tennination  of  funding  for  this  program  or  competition  because  similar  activities  can  be  siooorted 
unoer  anoiner  program.  --tt~-  ~>- 

3  This  program  will  be  governed  by  new  regulations  or  funding  priorities. 

*  Applicants  for  84. 11 68  must  submit  preapplications  under  84. 116A  by  10/18/95. 

Paitn 

The  following  Charts  2  through  7  contain  fiscal  and  progranunatic  information  about  each  of  the  programs  announced 
n  this  notice.  Each  chart  is  followed  by  additional  information  regarding  these  programs. 

Chart  2.— Office  of  Biungual  Education  and  Minority  Languages  Affairs 


CFOA  No.  and  name 


84.1 94Q  Bilingual  Educatfon— 
State  Grant  Program 

84.1 95E  Bilingual  Education-Ca- 
reer Ladder  Program 

84.288S  Bilingual  Education— Pro- 
gram Development  arxl  Implemerv- 
tation  Grants  „ 


Applications 
available 


11/17/95 
11/1/95 

10/3/95 


Application 
deadline  date 


1/26/96 
1/5/96 

1/26/96 


Deadline  for 

intergoverrv 

mental  review 


3/27/96 
3/6/96 

3/27/96 


Estimated  range  of 
awards 


N/A 
$140,000-200,000 

100,000-175,000 


Estimated  av- 
erage size  of 
awards 


N/A 
$170,000 

150,000 


Estinwted 

number  of 

awards 


7 
46 

1M 


84.194Q    Bitlnguat  Education:  State  Grant 
Program 

I  j  Purpose  of  Program:  To  assist  State 
educational  agencies  (SEAs)  to  (1) 
collect  data  on  the  State's  limited 
English  proficient  (LEP)  population  and 
the  educational  programs  and  services 
available  to  that  population;  (2j  assist 
local  educational  agencies  (LEAs)  in  the 
State  with  program  design,  capacity 
building,  assessment  of  student 
performance,  and  program  evaluation; 
and  (3)  train  SEA  personnel  in 
educational  issues  affecting  LEP 
children  and  youth. 

Eligible  Applicants:  SEAs. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  75,  77,  79.  80.  81.  82,  and 
85. 


Selection  Criteria:  In  evaluating 
appUcatlons  for  grants  under  this 
program,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  75.210. 

The  regulations  in  34  CFR  75.210 
provide  that  the  Secretary  may  award 
up  to  100  points  for  the  selection 
criteria,  including  a  reserved  15  points. 
For  this  competition  the  Secreta^ 
distributes  the  15  points  as  follows: 

Plan  of  operation  (34  CFR 
75.210(b)(3)).  Eight  points  are  added  to 
this  criterion  for  a  possible  total  of  23 
points. 

Evaluation  plan  (34  CFR  75.210(b)(6)). 
Seven  points  are  added  to  this  criterion 
for  a  possible  total  of  12  points. 

Project  Period:  Up  to  36  months. 

For  Applications  or  Information 
Contact:  Luis  A.  Catarineau  U.S. 
Department  of  Education,  600 


Independence  Avenue,  SW.,  Room 
5090,  Swritzer  Building,  Washington, 
D.C.  20202-6510.  Telephone:  (202)  205- 
9907. 

Program  Authority:  20  U.S.C.  7454. 

84.195E    Bilingual  Education:  CarMT 
Ladder  Program 

Purpose  of  Program:  To  provide 
grants  (1)  to  upgrade  the  qualifications 
and  skills  of  noncertified  educational 
persoimel— «specially  educational 
paraprofessionals — to  meet  high 
professional  standards,  including 
certification  and  licensiue  as  bilingual 
education  teachers  and  other 
educational  personnel  who  serve 
limited  English  proficient  students;  and 
(2)  to  help  recruit  and  train  secondary 
school  students  as  bilingual  education 
teachers  and  other  educational 
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personnel  to  serve  limited  English 
proficient  students. 

Eligible  Applicants:  Institutions  of 
higher  education^(IHEs)  applying  in 
consortia  with  one  or  more  local 
educational  agencies  (LEAs)  or  one  or 
more  State  educational  agencies  (SEAs). 
Consortia  may  include  community- 
based  organizations  or  professional 
educational  organizations. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77.  79.  80.  81.  82. 
85.  and  86. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
CHily.' 

Selection  Criteria:  In  evaluating 
appUcations  for  grants  imder  this 
program  the  Secretary  uses  the  selection 
criteria  in  34  CFR  75.210. 

The  regulations  in  34  CFR  75.210 
provide  that  the  Secretary  may  award 
up  to  100  points  for  the  selection 
criteria,  including  a  reserved  15  points. 
For  this  competition  the  Secretary 
distributes  the  15  points  as  follows: 

Plan  of  operation  (34  CFR 
75.210(b)(3)).  Eight  points  are  added  to 
this  criterion  for  a  possible  total  of  23 
points. 

Evaluation  plan  (34  CFR  75.210(b)(6)). 
Seven  points  are  added  to  this  criterion 
for  a  total  of  12  points. 


Project  Period:  Up  to  60  months. 

For  Applications  or  Information 
Contact:  Cindy  Ryan.  U.S.  Department 
of  Education.  600  Independence 
Avenue.  SW..  Room  5090.  Switzer 
Building.  Washington.  D.C  20202-6510. 
Telephone:  (202)  205-8842. 

Program  Authority:  20  U.S.C.  7474. 

84.288S    Bilingual  Education:  Program 
Daveiopmant  and  Implementation  Grants 

Purpose  of  Program:  To  provide 
grants  to  develop  and  implement  new 
comprehensive,  coherent,  and 
successful  bilingual  education  or  special 
alternative  instructional  programs  for 
limited  Enghsh  proficient  students, 
including  programs  of  early  childhood 
education,  kindergarten  through  twelfth 
grade  education,  gifted  and  talented 
education,  and  vocational  and  applied 
technology  education. 

Eligible  Applicants:  One  or  more  local 
educational  agencies  (LEAs);  one  or 
more  LEAs  in  collaboration  with  an 
institution  of  higher  education  (IHE). 
community-based  organization  (CBO). 
other  LEAs,  or  a  State  educational 
agency  (SEA);  or  a  CBO  or  an  IHE  that 
has  an  application  approved  by  the  LEA 
to  develop  and  implement  early 
childhood  education  or  family 
education  programs  or  to  conduct  an 
instructional  program  that  supplements 
the  educational  services  provided  by  an 
LEA. 


Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77.  79.  80.  81.  82. 
85.  and  86. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Seoetary  uses  the 
selection  criteria  in  34  CFR  75.210. 

The  regulations  in  34  CFR  75.210 
provide  that  the  Secretary  may  award 
up  to  100  points  for  the  selection 
criteria,  including  a  reserved  15  points. 
For  this  competition  the  Secretary 
distributes  the  15  points  as  follows: 

Extent  of  need  for  the  project  (34  CFR 
75.210(b)(2)).  Eight  points  are  added  to 
this  criterion  for  a  possible  total  of  28 
points. 

Plan  of  operation  (34  CFR 
75.210(b)(3)).  Seven  points  are  added  to 
this  criterion  for  a  possible  total  of  22 
points. 

Project  Period:  36  months. 

For  Applications  or  Information 
Contact:  Petraine  Johnson.  U.S. 
Department  of  Education,  600 
Independence  Avenue.  SW.,  Room 
5090.  Switzer  Building,  Washington, 
D.C.  20202-6510.  Telephone:  (202)  205- 
8766. 

Program  Authority:  20  U.S.C.  7422. 


Chart  3.— Office  of  Educational  Research  and  Improvement 

CFDA  No.  and  name 

Applications 
available 

Application 
deadline  date 

Deadline  for 
intergovern- 
mental review 

Estimated 
range  of 
awards 

Estimated  av- 
erage size  of 
awards 

Estimated 

number  of 

awards 

National  Institute  on  Student  Achievement,  Cuniculum,  and  Assessment 

Application  notices  for  all  programs  and 
competitions  will  be  pubHshed  at  a  fu- 
ture date „ 

National  Institute  on  the  Education  ofAt-Risk  Students 

Application  notices  for  all  programs  and 
competrtioro  will  be  pubitshed  at  a  fu- 
ture date 

• 

National  Institute  on  Early  CNIOmod  Development  and  Education 

Application  notices  for  all  programs  and 
competitions  will  be  put>lished  at  a  fu- 
ture date 

National  Institute  on  Educational  Governance,  Finance,  Policymaking,  and  Management 

Application  notices  for  all  programs  and 
competitions  wilt  be  published  at  a  fu- 
ture date „ 

National  Institute  on  Postsecondary  Education,  Ubranes,  and  Lrietong  Leaning 

Application  notices  for  all  programs  and 
competitions  will  be  published  at  a  fu- 
ture date 

Chart  3.— Office  of  Educational  Research  and  improvement— Continued 


CFDA  No.  arxj  name 


Applications 
availat)le 


Application 
deadline  date 


Deadline  for 
intergovern- 
mental review 


Estimated 
range  of 
awards 


Estimated  av- 
erage size  of 
awards 


Estimated 

number  of 

awards 


Offlca  of  Refonn  Assistance  and  Dissemination  (ORAD) 


Application  notices  for  all  programs  and 
competitions  will  be  published  at  a  fu- 
ture date „ 


National  Center  for  Education  Statistics 


Application  notices  for  all  programs  and 
competitions  will  be  published  at  a  fu- 
ture date 


Liljrary  Progiwns 


Application  notices  for  all  programs  and 
competitions  will  be  pubTished  at  a  fu- 
ture date 


Chart  4.-Office  of  Elementary  and  Secondary  Education 

1          CFDA  rJo.  and  name 

Appications 
avaUabie 

Application 
deadline  date 

Deadline  for 
intergovern- 
mental review 

Estimated 
range  of 
awards 

Estimated  av- 
erage size  of 
awards 

Estimated 

number  of 

awards 

Application  notices  for  all  programs  and 
oompettions  will  be  published  at  a  fu- 
ture date 

Chart  5.— Office  of  Postsecondary  Education 

Application 
deadline  date 

Deadline  for 
intergovern- 
mental review 

Estimated  range  of 
awards 

Estimated  aver- 
age size  of 
awards 

CFDA  No.  and  name 

Appicanons 
available 

Estimated  nunv 
ber  of  awards 

84.01 6A    Undergraduate 

9/1/95 

8/25/95 

8/21/95 

9/1/95 

8/25/95 

4/17/96 
9/22/95 

10/16/95 
9/1/95 

11/3/95 

10C7/95 

10/30/95 

10/20/95 

10/30/95 

6/17/96 
11/27/95 

12/8/95 
11/6/95 

•• 

1/2/96 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 

2/14«6 
M5/96 

$40,000-90,000 

$65,000 

$95,588 

$38,000 

$56,600 

$29,000  (per  fel- 
low). 

$350,000 

32 

International  Studies  and 
Foreign  Language  Pro- 
gram. 

84.01 7A    International  Re- 
search and  Studtes  Pro- 
gram. 

84.01 9A    Futoright-Hays 

$30.000-140.000 

$17.000-75,000 

15 
22 

Faculty  Research  Abroad 
Program. 
84.021  A    Fubright-Hays 

$30,000-^.000 

38 

Group  Projects  Abroad 
Program. 
84.022A    FuttNight-Hays 

$9,000-72,000 

61  Ondiv.  fellow- 
ships) 

6 

Doctoral  Dissertation  Re- 
search Abroad  Program. 
84.031  G    Endowment  Chal- 

$50,000-500,000  

$80.000-280,000 

Institutional  Projects: 
$100,000-300,000. 

Design  Projects: 
$16,000-20,000. 

Special  Projects: 
$20,000-150,000. 

Cooperative  Projects: 
$200,000-600.000. 

$50,000-90,000 

lenge  Grant  Program. 
84.103    Training  Program 

$190,000 

12 

84 

c 

f 

or  Federal  TRIO  Pro- 
irams. 

120A    Minority  Science 
mprovemerrt  Program— 
nstitutional.  Design.  Spe- 
cial, and  Cooperative 
Projects. 

* 

153A    Business  and 
nterrtational  Education 
Vogram. 

$120,000 

$18,000 

10 
1 

84. 

$25,000 

$175.000 

$80,000 

10 

2 

23 

1 
F 

JMI 
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Chart  5.— Office  of  Postsecxdndary  Education— Continued 

CFDA  No.  and  name 

/Applications 
available 

Application 
deadline  date 

Deadline  for 
intergovern- 
mental review 

Estimated  range  of 
awards 

Estimated  aver- 
age size  of 
awards 

Estimated  nurrv 
ber  of  awards 

84204A    School,  College, 
and  University  Partner- 
ships Program. 

84.220A    Centers  for  Inter- 
natonal  Business  Edu- 
cation Program. 

84229A    Language  Re- 
source Centers  Program. 

84262A    Programs  to  En- 
courage Minority  Students 
to  Become  Teachers. 

10/31/95 

9/1/95 

8/25«5 
10«)2/95 

1/19/96 

11/10/95 

10/27/95 
11/17/95 

3/19/96 

1/9/96 

N/A 
12/22/95 

S250.000-300.000 

$150,000-350.000 

S350.000-450.000 

Teaching  Partnership 

Projects:  $120,000- 

300,000. 
Teacher  Placement 

Projects:  $120,000- 

300,000. 

$275.000 

4 

$261,000 

13 

$400,000 

210.000 

$210,000 

6 
8 

4 

Fund  for  the  Imfxovement  of  Postsecondary  Education  (FIPSE) 

/Application  notices  tor  aH 
programs  and  competi- 
tions will  be  published  at 
a  future  date.. 

- 

84.01 6A    Undergraduato  International 
Studies  and  Foreign  Language  Program 

Purpose  of  Program:  To  provide 
grants  to  strengthen  and  improve 
undergraduate  instruction  in 
international  studies  and  foreign 
languages  in  the  United  States. 

Eligible  Applicants:  Institutions  of 
higher  education;  combinations  of 
institutions  of  higher  education;  and 
public  and  nonprofit  private  agencies 
and  organizations,  including 
professional  and  scholarly  assodations. 

Applicable  Regulations:  (a)  The 
Education  IDepartment  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  82.  85.  and 
86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  655  and  658. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  hi^er  education 
only. 

Priority:  Under  34  CFR  75.105(c)(2)(i). 
34  CFR  658.35.  and  section  604(a)(4)  of 
title  VI  of  the  Higher  Education  Act  of 
1965.  as  amended  by  the  Higher 
Education  Amendments  of  1992,  the 
Secretary  gives  preference  to 
applications  that  meet  the  following 
competitive  priority.  The  Secretary 
awards  five  points  to  an  application  that 
meets  this  competitive  priority  in  a 
particularly  effective  way.  These  points 
are  in  addition  to  any  points  the 
application  earns  under  the  selection 
criteria  for  the  program: 

Applications  from  institutions  of 
higher  education  or  combinations  of 
institutions  that — 

(a)  Require  entering  students  to  have 
successfully  completed  at  least  two 


years  of  secondary  school  foreign 
language  instruction; 

(b)  Require  each  graduating  student  to 
earn  two  years  of  postsecondary  credit 
in  a  foreign  language  or  have 
demonstrated  equivalent  competence  in 
the  foreign  language; 

(c)  In  the  case  of  a  two-year  degree 
granting  institution,  offer  two  years  of 
postsecondary  credit  in  a  foreign 
language. 

Supplementary  Information:  An 
institutional  grantee  shall  pay  a 
minimum  of  50  percent  of  the  cost  of 
the  project  for  each  fiscal  year. 

Project  Period:  24  to  36  months. 

For  Applications  or  Information 
Contact:  Christine  Corey.  U.S. 
Department  of  Education.  600 
Independence  Avenue,  SW., 
Washington,  DC  20202-5332. 
Telephone:  (202)  401-9783.      . 

Program  Authority:  20  U.S.C.  1124. 

84.01 7A    International  Research  and 
Studies  Program 

Purpose  of  Program:  To  provide 
grants  to  conduct  research  and  studies 
to  improve  and  strengthen  instruction  in 
modem  foreign  languages,  area  studies, 
and  other  international  fields  to  provide 
full  understanding  of  the  places  in 
which  the  foreign  languages  are 
commonly  used. 

Eligible  Applicants:  Public  and 
private  agencies,  organizations,  and 
institutions;  and  individuals. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  80,  82, 85,  and 
86;  and  (b)  The  regtilations  for  this 
program  in  34  CFR  parts  655  and  660. 


Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Priorities:  Under  34  CFR  75.105 
(c)(2)(i),  and  34  CFR  660.34  and  660.10, 
the  Secretary  gives  preference  to 
applications  that  meet  either  of  the 
following  competitive  priorities.  The 
Secretary  awards  five  points  to  an 
application  that  meets  either  of  these 
competitive  priorities  in  a  particularly 
effective  way.  These  points  are  in 
addition  to  any  points  the  application 
earns  under  the  selection  criteria  for  the 
program: 

(a)  Studies  and  surveys  to  determine 
needs  for  increased  or  improved 
instruction  in  foreign  language,  area 
studies,  or  other  international  fields, 
including  the  demand  for  foreign 
language.' area,  and  international 
specialists  in  government,  education, 
and  the  private  sector. 

(b)  Studies  and  surveys  to  assess  the 
use  of  graduates  of  programs  supported 
under  title  VI  of  the  Higher  Education^ 
Act,  as  amended,  by  governmental, 
educational,  and  private  sector 
organizations;  and  other  studies 
assessing  the  outcomes  and 
effectiveness  of  programs  supported 
imder  title  VI. 

Project  Period:  12  to  36  months. 

For  Applications  or  Information 
Contact:  Jose  L.  Martinez,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW., 
Washington,  DC  20202-5331. 
Telephone:  (202)  401-«784. 

Program  Authority:  20  U.S.C.  1125. 
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S4.019A    Fulbrlght-Hays  Faculty  Resa««h 
Abroad  Program 

84.022A    FuttMfght-HaysDoctOfal 
Oiasartation  Rasaarch  Abroad  Program 

Purpose  ofProgirams:  (a)  The  Faculty 
Research  Abroad  Program  offers 
opportimities  to  faculty  members  of 
higher  education  for  research  and  study 
in  modem  foreign  languages  and  area 
studies,  (b)  The  Doctoral  Dissertation 
Research  Abroad  Fellowship  Program 
provides  opportunities  for  graduate 
students  to  engage  in  full-time 
dissertation  research  abroad  in  modem 
foreign  languages  and  area  studies. 

Eligible  Applicants:  Institutions  of 
higher  education. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  81,  82,  85,  and 
86;  and  (b)  The  regulations  for  these 
programs  in  34  CFR  parts  662  and  663. 

Priorities:  Under  34  CFR  75.105(c)(3), 
34  CFR  663.32(c)  (Higher  Education 
Programs  in  Modem  Foreign  Language 
Training  and  Area  Studies — Faculty 
Research  Abroad  Fellowship  Program), 
and  34  CFR  662.32(c)  (Higher  Education 
Programs  in  Modem  Foreign  Language 
Thdning  and  Area  Studies — Ekxrtoral 
Dissertation  Research  Abroad 
Fellowship  Program)  the  Secretary  gives 
an  absolute  preference  to  applications 
that  meet  the  following  priority.  The 
Secretary  funds  only  applications  that 
meet  this  absolute  priority: 

Research  projects  that  focus  on  one  or 
more  of  the  following:  Africa,  East  Asia, 
Southeast  Asia  and  the  Pacific,  South 
Asia,  the  Near  East,  East  Central  Europe 
and  Eiu^sia,  and  the  Western 
Hemisphere  (Central  and  South  America 
and  the  Caribbean). 

Note:  Applications  that  propose  projects 
focused  on  Western  Europe  will  not  be 
funded. 

Project  Period:  Three  to  12  months  for 
Faculty  Research  Abroad;  and  6  to  12 
months  for  Doctoral  Dissertation 
Research  Abroad. 

For  Applications  or  Information 
Contact: 

For  Faculty  Research  Abroad 
Program:  Eliza  Washington,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW., 
Washington.  DC  20202-5331. 
Telephone:  (202)  401-9777. 

For  Doctoral  Dissertation  Research 
Abroad  Program:  Karla  Ver  Bryck  Block. 
U.S.  Department  of  Education.  600 
Independence  Avenue.  SW., 
Washington.  DC  20202-5331. 
Telephone:  (202)  401-9774. 

Program  Authority:  22  U.S.C. 
2452(b)(6). 


84.021A    Fulbrlght-Hays  Group  Projacts 
Abroad  Program 

Purpose  of  Program:  To  provide 
grants  to  support  overseas  projects  in 
training,  research,  and  curriculum 
development  in  modem  foreign 
languages  and  area  studies  by  teachers, 
students,  and  faculty  engaged  in  a 
common  endeavor.  Projects  may  include 
short-term  seminars,  curriculiun 
development,  group  research  or  study, 
or  advanced  intensive  language  projects. 

Eligible  Applicants:  Institutions  of 
higher  education;  State  departments  of 
education:  nonprofit  private  educational 
organizations;  and  consortia  of  these 
types  of  institutions,  departments,  and 
organizations. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77,  80,  81.  82.  85, 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  part  664. 

I^orities: 

Absolute  Priority:  Under  34  CFR 
75.105(c)(3)  and  34  CFR  664.32  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  funds  only 
applications  that  meet  this  absolute 
priority: 

Group  projects  that  focus  on  one  or 
more  of  the  following:  Africa,  East  Asia, 
the  Western  Hemisphere  (Central  and 
South  America  and  the  Caribbean), 
Southeast  Asia  and  the  Pacific,  East 
Central  Europe  and  Eurasia,  the  Near 
East,  and  South  Asia. 

Note:  Applications  that  propose  projects 
focused  on  Western  Europe  will  not  be 
funded. 

Competitive  Priority:  Within  the 
absolute  priority  specified  in  this  notice, 
the  Secretary,  under  34  CFR 
75.105(c)(2){i)  and  34  CFR  664.32,  gives 
preference  to  applications  that  meet  the 
following  competitive  priority.  The 
Secretary  awards  up  to  five  points  to  an 
application  that  meets  this  competitive 
priority  in  a  particularly  effective  way. 
These  points  are  in  addition  to  any 
points  the  application  eams  under  the 
selection  criteria  for  the  program: 

Short-term  seminars  that  develop  and 
improve  foreign  language  and  area 
studies  at  elementary  and  secondary 
schools. 

Project  Periods: 

For  short-term  seminar  projects:  five 
weeks. 

For  curricultun  development  projects: 
six  to  eight  weeks.  For  group  research  or 
study  projects:  two  to  twelve  months. 

For  advanced  overseas  intensive 
language  training  projects:  six  weeks  to 
36  months. 

For  Applications  or  Information 
Contact:  Dr.  Lungching  Chiao,  U.S. 


Department  of  Education,  600 
Independence  Avenue,  SW., 
Washington,  DC  20202-5332. 
Telephone:  (202)  401-9772. 

Program  Authority:  22  U.S.C. 
2452(b)(6). 

84.0310    Endowment  Ctiallenga  Qrant 
Program 

Purpose  of  Program:  To  provide 
matching  grants  to  ehgible  institutions 
of  higher  education  to  establish  or 
increase  their  endowment  funds. 

Eligible  Applicants:  Institutions  of 
higher  education  that  are  designated  as 
eligible.  The  Secretary  publishes 
separately  in  the  Federal  Register  a 
notice  informing  interested  parties  how 
to  be  designated  as  eUgible  to  apply  for 
Endowment  Challenge  Grant  funds. 

Note:  In  the  fiscal  year  1996  budget 
request,  the  President  has  proposed  to  limit 
eligibility.  If  the  President's  proposal  is 
enacted,  only  historically  black  colleges  and 
universities  that  meet  the  eligibility 
requirements  of  this  program  would  be 
eligible  to  apply  for  support. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  74.61(h)  or  34  CFR  80.26  and 
the  appendix  to  34  CFR  part  80,  as 
apphcable;  74.80,  74.84  and  74.85; 
75.100  through  75.102  and  75.217;  and 
in  34  CFR  parts  82.  85.  and  86;  and  (b) 
The  regulations  for  this  program  in  34 
CFR  part  628. 

Project  Period:  240  months  (20  years). 

Fundraising  Period:  18  months 
•(September  1996-March  1998). 

For  Applications  or  Information 
Contact:  Steven  Pappas,  U.S. 
Department  of  Education.  600 
Independence  Avenue.  SW.. 
Washington.  DC  20202-5337. 
Telephone:  (202)  708-8866. 
Applications  will  be  sent  to  those 
institutions  designated  as  eligible. 

Program  Authority:  20  U.S.C.  1065. 

84.103    Training  Program  for  Federal  TRIO 
Programs  (Training  Program) 

Purpose  of  Program:  To  provide 
Federal  financial  assistance  to  train  the 
staff  and  leadership  persoimel 
employed  in,  or  preparing  for 
employment  in,  projects  under  the 
Federal  TRIO  Programs. 

Eligible  Applicants:  Institutions  of 
higher  education;  and  public  and 
nonprofit  private  agencies  and 
organizations. 

Applicable  Regulations:  (a)  The 
Education  Deptutment  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79,  82,  85,  and 
86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  part  642. 
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Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Priorities:  Under  34  CFR  642.34(a)  the 
Secretary  gives  preference  to 
appUcations  that  meet  one  or  more  of 
the  following  priorities.  Under  34  CFR 
75.201<a)  and  642.31(f)(2)(iii)  the 
Secretary  awards  up  to  8  1/3  points  to 
an  application  that  provides  effective 
training  in  one  or  more  of  the  following 
subjects: 

(1)  Student  financial  aid. 

(2)  General  project  management  for 
new  directors. 

(3)  Legislative  and  regulatory 
requirements  for  the  operation  of  the 
Federal  TRIO  programs. 

(4)  The  design  and  operation  of  model 
programs  for  projects  funded  under  the 
Federal  TRIO  programs. 

(5)  Retention  and  graduation 
strate^es. 

(6)  Coimseling. 

(7)  Reporting  student  and  project 
performance. 

Project  Period:  Up  to  24  months. 

For  Applications  or  Information 
Contact:  Blanca  Rosa  Rodriguez,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW.,  suite  600D, 
Portals  Building,  Washington,  EXZ 
20202-5249.  Telephone:  (202)  708- 
4804. 

Program  Authority:  20  U.S.C.  1070d- 
Id. 

84.120A  Minortty  Science  Improvement 
Program — Institutional,  Design,  Special, 
and  Cooperative  Protects 

Purpose  of  Program:  To  effect  long- 
range  improvement  in  science  education* 
at  predominantly  minority  institutions 
and  to  increase  the  flow  of 
underrepresented  ethnic  minorities, 
particularly  minority  women,  into 
scientific  careers. 

Eligible  Applicants: 

(a)  For  institutional,  design,  and 
special  projects  described  in  34  CFR 
637.14(a),  (b)  and  (c):  Public  and 
nonprofit  private  minority  institutions. 

Note:  A  minority  institution  is  defined  in 
34  CFR  637.4(b)  as  an  accredited  college  or 
university  whose  enrollment  of  a  single 
minority  group  or  combination  of  minority 
groups,  as  defined  in  34  CFR  637.4(b), 
exceeds  50  percent  of  the  total  enrollment. 

(b)  For  institutional,  design,  and 
special  projects  described  in  34  CFR 
637.14(b)  and  (c):  Non-profit  science- 
oriented  organizations;  professional 
scientific  societies;  and  nonprofit 
accredited  colleges  and  universities  that 
render  a  needed  service  to  a  group  of 
ehgible  minority  institutions,  as  defined 
in  34  CFR  637.4(b),  or  tiiat  provide 
inservice  training  of  project  directors, 
scientists,  and  engineers  from  eligible 
minority  institutions. 


(c)  For  cooperative  projects:  Groups  of 
nonprofit  accredited  colleges  and 
universities  whose  primary  fiscal  agent 
is  an  ehgible  minority  institution,  as 
defined  in  34  CFR  637.4(b). 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  82.  85,  and 
86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  part  637. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Project  Period:  Up  to  36  months. 

For  Applications  or  Information 
Contact:  Dr.  ArgeUa  Velez-Rodriguez, 
U.S.  Department  of  Education,  600 
Independence  Avenue,  SW.,  Courtyard 
Suite  C-80,  Portals  Building, 
Washington,  DC  20202-5329. 
Telephone:  (202)  260-3261.  The 
Etepartment  encourages  applicants  to 
FAX  requests  for  apphcations  to:  (202) 
260-7615. 

Program  Authority:  20  U.S.C  1135b- 
1135b-3, 1135d-1135d-6. 

84.1 53A    Business  and  International 
Education  Program 

Purpose  of  Program:  To  provide 
grants  both  to  enhance  international 
business  education  programs  and 
expand  the  capacity  of  the  business 
community  to  engage  in  international 
economic  activities. 

Eligible  Applicants:  Institutions  of 
higher  education  that  have  entered  into 
agreements  with  business  enterprises, 
trade  organizations,  or  associations 
engaged  in  international  economic 
activity. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulaticms  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  82,  85,  and 
86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  655  and  661. 

Supplementary  Information:  A 
grantee  shall  pay  a  minimum  of  50 
percent  of  the  cost  of  the  project  for 
each  fiscal  year. 

Project  Period:  24  months. 

For  Applications  or  Information 
Contact:  Sarah  T.  Beaton,  U.S. 
Department  of  Education,  600 
Independence  Avenue  SW., 
Washington,  DC  20202-5332. 
Telephone:  (202)  401-9778. 

Program  Authority:  20  U.S.C.  1130- 
1130b. 

84.204A    School,  College,  and  Univarslty 
Partnersttips  (SCUP)  Program 

Purpose  of  Program:  To  provide 
grants  to  higher  education  and 
secondary  school  partnerships  to 
conduct  activities  that  will  improve 
high  school  retention  and  graduation 


rates  of  low-income  and  disadvantaged 
students,  improve  their  academic  skills, 
and  prepare  them  for  programs  of 
postsecondary  education  or  gainful 
employment  following  graduation  from 
hi^  school. 

Eligible  Applicants:  Institutions  of 
higher  education;  State  higher  education 
agencies;  consortia  of  one  or  more 
institutions  of  higher  education  or  State 
higher  education  agencies  or  both. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79.  80,  82,  85, 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  part  610. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Priorities: 

Absolute  Priorities:  Under  34  CFR 
75.105(c)(3)  and  34  CFR  610.4(a)  the 
Secretary  gives  absolute  preference  to 
appUcations  that  meet  two  or  more  of 
the  following  priorities.  The  Secretary 
funds  imder  this  program  only 
appUcations  that  meet  two  or  more  of 
these  absolute  statutory  priorities: 

(1)  Projects  that  wiU  serve 
predominanUy  low-income 
communities. 

(2)  Projects  that  will  conduct 
programs  diuing  both  the  regular  school 
year  and  the  siunmer. 

(3)  Projects  designed  to  serve  one  or 
more  of  the  foUowring  historically 
underrepresented  and  underserved 
populations  of  students:  educationally 
disadvantaged  students;  students  with 
disabiUties;  potential  dropouts; 
pregnant  adolescents  and  teenage 
parents;  children  of  migratory 
agricultural  workers  or  of  migratory 
fishermen;  and  students  whose  native 
language  is  other  than  English. 

(4)  Projects  designed  to  encourage 
women  and  minorities  who  are 
imderrepresented  in  the  fields  of 
science  and  mathematics  to  pursue 
these  fields  of  study. 

Competitive  Priority:  Within  the 
absolute  priorities  specified  in  this 
notice,  the  Secretary,  under  34  CFR 
75.105(c)(2)(ii)  and  34  CFR  610.4(b), 
gives  preference  to  appUcations  that 
meet  the  following  competitive  priority. 
An  application  that  meets  this 
competitive  priority  is  selected  by  the 
Secretary  over  applications  of 
comparable  merit  that  do  not  meet  the 
priority: 

Projects  in  which  the  primary  focus  is 
to  stimulate  school-wide  reform  and 
systemic  improvements  in  schools 
serving  a  high  concentration  of 
disadvantaged  students  (in  contrast  to 
projects  in  which  the  aim  is  to  provide 
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supplemental  services  to  a  discrete 
subpopulation  of  students). 

Tne  foUowing  iUustrate  some  of  the 
kinds  of  systemic  changes  the  Secretary 
is  i>articularly  interested  in  supporting; 
projects  incorporating  these  illustrated 
changes  do  not  receive  preference  over 
other  projects  that  also  meet  the 
competitive  priority: 

(1)  Change  initiatives  in  which 
education  officials,  businesses,  and 
other  community  leaders  look  critically 
at  all  aspects  of  an  education  system 
that  impact  on  the  academic 
performance  of  disadvantaged  students, 
identify  areas  for  improvement,  develop 
comprehensive  plans  for  change,  and 
commit  to  work  over  the  long  term  to 
make  those  changes  happen. 

(2)  Change  initiatives  uat  Unk 
auricultun,  teacher  education  and 
training,  certification  and 
recertification,  instructional  materials, 
and  assessments  to  high  student 
academic  standards. 

(3)  Change  in  aU  parts  of  an  education 
system — including  flexible  governance, 
management,  and  high  technology 
systems — that  impact  on  the  overall 
direction  of  the  system  and  lead  to 
improvements  in  student  performance, 
postsecondary  aspirations  and  entrance, 
and  employment  opportunities. 

(4)  Institutionalization  of  processes, 
functions,  or  structures  introduced  by 
the  project. 

(5  J  Integration  of  the  improvement 
initiative  into  the  natiual  workings  of 
the  partner  organizations  to  ensure  that 
the  project's  effects  or  outcomes  are 
sustained  beyond  the  period  of  Federal 
support. 

Selection  Criteria:  In  evaluating 
appUcations  for  grants  under  this 
program,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  610.21. 

Under  34  CFR  610.20,  the  Secretary 
may  award  up  to  100  points  for  the 
selection  criteria,  including  a  reserved 
15  points.  For  this  competition  the 
Secretary  distributes  the  15  points  as 
foUows: 

Need  for  the  project— priorities  (34 
CFR  610.21(a)(2)).  Nine  points  are 
added  to  this  criterion  for  a  possible 
total  of  15  points. 

Likelihood  of  success  (34  CFR 
610.21(g)).  Six  points  are  added  to  this 
criterion  for  a  possible  total  of  12  points. 

Estimated  Project  Start  Date:  June  1, 
1996. 

Project  Period:  Up  to  60  months. 

For  Applications  or  Information 
Contact:  Blanca  Rosa  Rodriguez,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW.,  suite  600D, 
Portals  Building,  Washington,  DC 
20202-5249.  Telephone:  (202)  708- 
4804. 


Program  Authority:  20  U.S.C.  1001  et 
seq. 

84.220A    Centers  for  Intamatlonal 
Business  Education  Program 

Purpose  of  Program:  To  provide 
grants  to  eUgible  appUcants  to  pay  the 
Federal  share  of  the  cost  of  planning, 
estabUshing,  and  operating  centers  for 
international  business  education. 

Eligible  Applicants:  Institutions  of 
higher  education;  and  combinations  of 
institutions  of  higher  education. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  82.  85.  86; 
and  (b)  Because  there  are  no  program- 
specific  regulations  for  this  program, 
appUcants  are  directed  to  the 
authorizing  statute  for  the  Centers  for 
International  Business  Education 
Program,  section  612  of  part  B,  tiUe  VI, 
of  the  Higher  Education  Act  of  1965,  as 
amended  (20  U.S.C.  1130-1). 

Selection  Criteria:  In  evaluating 
appUcations  for  grants  imder  this 
program,  the  Secretary  uses  the  EDGAR 
selection  criteria  in  34  CFR  75.210. 

The  regulations  in  34  CFR  75.210(a) 
and  (c)  provide  that  the  Secretary  may 
award  up  to  100  points  for  the  selection 
criteria,  including  a  reserved  15  points. 
For  this  competition  the  Secretary 
distributes  the  15  points  as  foUows: 

Plan  of  Operation  (34  CFR 
75.210(b)(3)).  Ten  points  are  added  to 
this  criterion  for  a  possible  total  of  25 
points. 

Budget  and  Cost  Effectiveness  (34 
CFR  75.210(b)(5)).  Five  points  are  added 
to  this  criterion  for  a  possible  total  of  10 
points. 

Project  Period:  36  months. 

For  Applications  or  Information 
Contact:  Susanna  C.  Easton,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW., 
Washington,  DC  20202-5332. 
Telephone:  (202)  401-9780. 

Program  Authority:  20  U.S.C.  1130-1. 

84.229A    Language  Rssourca  Cantars 


Purpose  of  Program:  To  provide 
assistance  to  centers  that  serve  as 
resources  for  improving  the  Nation's 
capacity  for  teaching  and  learning 
foreign  languages. 

Eligible  Applicants:  Institutions  of 
higher  education;  and  combinations  of 
institutions  of  higher  education. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77,  80,  82,  85,  and 
86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  655  and  669. 

Priorities: 


Competitive  Preference  Priority: 
Under  34  CFR  75.105(c)(2)(ii)  and  34 
CFR  669.22(a)  and  669.3(d)  die 
Secretary  gives  preference  to 
appUcations  that  meet  the  foUowing 
competitive  priority.  An  application 
that  meets  this  priority  is  selected  by  the 
Secretary  over  appUcations  of 
comparable  merit  that  do  not  meet  the 
priority: 

Training  of  teachers  in  the 
administration  and  interpretation  of 
foreign  language  performance  (ests.  the 
use  of  effective  teaching  strategies,  and 
the  use  of  new  technologies. 

Invitational  Priority:  Within  the 
competitive  priority  specified  within 
this  notice,  the  Secretary  is  particularly 
interested  in  appUcations  that  meet  the 
foUowing  invitational  priority. 
However,  under  34  CFR  75.105(c)(1)  an 
appUcation  that  meets  this  invitational 
priority  does  not  receive  competitive  or 
absolute  preference  over  other 
appUcations: 

Projects  involving  schools  of 
education  in  the  training  of  prospective 
foreign  language  teachers. 

Project  Period:  36  months. 

For  Applications  or  Information 
Contact:  Sara  West.  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW.,  Washington,  DC  20202-5331. 
Telephone:  (202)  401-9782. 

fttjgranj  Authority:  20  U.S.C.  1123. 

84.282A    Programs  to  Encourage  RHInorlty 
Students  to  Become  Taacttars 

Purpose  of  Program:  To  improve 
recruitment  and  training  opportunities 
in  education  for  minority  individuals, 
including  language  minority 
individuals;  to  increase  the  number  of 
minority  teachers,  including  language 
minority  teachers,  in  elementary  and 
secondary  schools;  and  to  identify  and 
encourage  minority  students  in  the  7th 
through  12th  grades  to  aspire  to,  and  to 
prepare  for,  careers  in  elementary  and 
secondary  school  teaching.  The  program 
comprises  two  components:  the  Teacher 
Pfutnerships  Program  and  the  Teacher 
Placement  Program. 

Eligible  Applicants: 

(a)  The  Secretary  awards  grants  under 
the  Teacher  Partnerships  Program  to 
partnerships  between:  (1)  one  or  more 
institutions  of  higher  education  that 
have  a  demonstrated  record  and  special 
expertise  in  carrying  out  the  purposes  of 
this  program;  and  (2)  one  or  more  local 
educational  agencies,  a  State 
educational  agency  or  a  State  higher 
education  agency,  or  one  or  more 
community-based  orgaiuzations. 

(b)  The  Secretary  awards  grants  under 
the  Teacher  Placement  Program  to 
institutions  of  higher  education  that 
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have  schools  or  departments  of 
education. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75.  77,  79.  82. 85.  and 
86. 

Note:  The  regulations  in  34  CFR  part  86 
appiy  to  institutions  of  higher  education 
only. 

Selection  Criteria:  In  evaluating 
appUcations  for  grants  imder  this 
program,  the  Secretary  uses  the  EDGAR 
selection  criteria  in  34  CFR  75.210. 


The  regulations  in  34  CFR  75.210(a) 
and  (c)  provide  that  the  Secretary  may 
award  up  to  100  points  for  the  selection 
criteria,  including  a  reserved  15  points. 
For  this  competition  the  Secretary 
distributes  the  15  points  as  follows: 

Meeting  the  purposes  of  the 
authorizing  statute  (34  CFR  75.210 
(b)(1)).  Ten  points  are  added  to  this 
criterion  for  a  possible  total  of  40  points. 

Evaluation  plan  (34  CFR  75.210 
{b)(6)).  Five  points  are  added  to  this 
criterion  for  a  possible  total  of  10  points. 

Project  Period:  Up  to  36  months. 


For  Applications  or  Information 
Contact:  Vicki  Payne.  U.S.  Department 
of  Education.  600  Independence 
Avenue.  SW..  suite  C-80  Portals 
Building.  Washington.  DC  20202-5329. 
Telephone:  (202)  260-3291.  The 
Department  encourages  applicants  to 
FAX  requests  for  appUcations  to  (202) 
260-7615. 

Program  Authority:  20  U.S.C.  1112, 
1112a-1112e. 


Chart  6.— Office  of  Special  Education  and  Rehabiutative  Services 


CFDA  No.  and  name 


AppTications 
availatile 


Application 
deadline  date 


Deadline  for 

intergovenv 

mental  review 


Estimate  range  of 
awards 


Estimated  av- 
erage size  of 
awards 


Estimated 

numt>er  of 

awards 


Office  of  Spedai  Education  Programs 


84.023B    Student-Initiated          Re- 

search Protects  

9/11/95 

2/22/96 

N/A 

$10,000-20,000 

$15,000 

18 

84.Q23C    Fteid-lnitiated     Research 

Projects  

9/11/95 

11/17/95 

N/A 

70.000-180,000 

125,000 

23 

84.023F    Examining  Alternatives  for 

Results  Assessment  for  Children 

with  Disat)ilities „ 

9/11/95 

1/5/96 

N/A 

170.000-180.000 

175.000 

5 

84.025C    Technical   Assistance  for 

Children.  Adolescents,  and  Young 

Adults  Who  Are  Deaf-BUnd 

9/11/95 

10/25/95 

^2J22/95 

1,600,000 

1,600.000 

1 

84.025D    Demonstration      Projects 

for  Children  with  Deaf-Blindness  .. 

9/11/95 

10/25/95 

12/22/95 

130,000-135,000 

133.000 

5 

84.a25U    National      Clearinghouse 

(or  Children  Who  Are  Deaf-Blind  .. 

9/11/95 

11/1/95 

M2J96 

325,000 

325.000 

1 

84.029D    Preparation  of  Leadership 

Personnel  

9/11/95 

11/20«5 

M22J96 

150.000-200.000 

175.000 

10 

84.029E    Minority   Institutions   Per- 

sonnel   

9/11/95 

12/1/95 

2/1/96 

150.000-200.000 

175,000 

17 

84.029K    Soectal  Protects 

9/11/95 

12/8/95 

2/8/96 

150.000-200.000 

175,000 

14 

84.029M    Parent  Training  and  Infor- 

mation Centers 

9/11/95 

11/13/95 

1/16/96 

100.000-400.000 

165.000 

16 

84.158A    State  Systems  for  Transi- 

tion for  Youth  with  DtsatMlities 

9/11/95 

12/22/95 

2/22/96 

350.000-500,000 

435.000 

12 

84.1  BOG    TechTKilogy,    Educational 

Medui,   and   Materials   Research 

Projects  that  Promote  Literacy 

9/11/95 

11/13«5 

1/16/96 

192,000-200,000 

196,000 

5 

84.1  SOU    Collaborative      Research 

- 

on  Technology,  Media,  and  Mate- 

rials for  Children  and  Youth  with 

Disat)ilities  

9/11/95 

1/12/96 

3/12/96 

295,000-305,000 

300.000 

6 

84237G    NorvDiscriminatory,    Cul- 

turally   Competent,    Collaborative 

Demonstration  Models  to  Improve 

• 

Sennces  for  Students  with  Serious 

Emotional  Disturtance  and  Pre- 

vention Services  for  Students  with 

Emotional  and  Behavioral  Prob- 

» 

lems  

9/11/95 

1/12/96 

3/12/96 

160.000-173,000 

166.000 

3 

National  Institute  on  Disability  and  Reh^ttation  Research 


Application  notices  for  all  programs 
and  competitions  have  bieen  put>- 
llshed  or  will  be  published  at  a  fu- 
ture date „ 


Federal  Register  /  Vol.  60,  No.  154  /  Thursday.  August  10,  1995  /  Notices 


Chart  6.— Office  of  Special  Education  and  Rehabilitative  Services— Continued 


CFDA  No.  and  name 


84.128G  Vocational  Rehabilitation 
Senrtces  Projects  for  Migratory 
Agricultural  and  Seasonal  Farm- 
worlters  with  Disabilities 

84.1 28J  Projects  for  Initiating 
Recreation  Programs  for  Individ- 
uals with  DisatNlities 

84.129T  Distance  Learning 
Through  Teleconvnunications 

84.129U-1  Parent  Information  and 
Training  Programs 

84.129U-3  Parent  Infomnation  and 
Training  Programs— Technical  As- 
sistance 

84.234M    Projects  with  Industry 

84235U  Special  Projects  and 
Demonstrations  for  Provkirtg  Vo- 
cational Rehabilitation  Services  to 
IndMduals  with  Dtsatiilities  

84235V  Special  Projects  and 
Demonstrations  for  Providkig 
Transitional  Rehabilitation  Serv- 
ices to  Youth  With  Disabilities  

84.250F  Vocational  Rehabilitation 
Sennce  Projects  for  American  In- 
dtens  with  Disabilities 

84.264B  Rehabilitation  Continuing 
Education  Programs  

84.315  Capacity  Building  for  Tradh 
tionally  Underserved  Populations  . 


Applications 
available 


Application 
deadline  date 


Deadline  for 
intergovern- 
mental review 


Estimate  range  of 
awards 


Estimated  av- 
erage size  of 
awards 
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Estimated 

number  of 

awards 


Rehatjilitation  Services  Administration 

10/23/95 

1/29/96 

3/29/96 

150.000-175.000 

162,500 

3 

10/2/95 

1/29/96 

3/29/96 

110,000-140.000 

114,000 

15 

8/21/95 

10/30/95 

12/29/95 

240.000-260.000 

248,000 

4 

8/21/95 

10/30/95 

12/29/95 

80.000-90.000 

86,000 

8 

8/21/95 
10/2/95 

10«0/95 
1/2/96 

12/29«5 
3/11/96 

90.000-110.000 
200.000-250.000 

100.000 
225.000 

1 
80 

9/15/95 

12/5/95 

2/5«6 

180.000-220,000 

200.000 

15 

9/15/95 

12/5/95 

2J5/96 

180.000-220.000 

200.000 

15 

1/8«6 

6/14/96 

N/A 

2O0,0(X>--«)0fl0CP' 

285.000 

11 

&2M95 

10/30/95 

12/2»95 

490W0-51 0.000 

5oo,ooa 

3 

9/1 5«5 

2/1 6«6 

4/19/96. 

80.0GO-f20/000 

100,000 

14 

84.023B,  C,  and  F    ResMrch  in  Education 
of  Individuals  wdth  Disabilities  Program 

Purpose  of  Program:  To  advance  and 
improve  the  knowledge  base  and 
improve  the  practice  of  professionals, 
parents,  and  others  providing  early 
intervention,  special  education,  and 
related  services — including 
professionals  in  regular  education 
environments — to  provide  children  with 
disabilities  effective  instruction  and 
enable  these  children  to  learn 
successfully. 

Eligible  Applicants:  State  and  local 
educational  agencies;  institutions  of 
higher  education;  and  other  pubUc 
agencies  and  nonprofit  private 
organizations. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77,  80,  81,  82,  85. 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  part  324. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Priorities:  Under  34  CFR  75.105(c)(3) 
and  34  CFR  324.10  the  Secretary  gives 
an  absolute  preference  to  apphcations 
that  meet  the  following  priorities.  The 


Secretary  funds  under  these 
competitions  only  those  appUcations 
that  meet  any  one  of  these  absolute 
priorities: 

(Note:  If  an  applicant  wishes  to  apply 
imder  more  than  one  of  these  absolute 
priorities,  the  applicant  must  submit  a 
separate  application  under  each  affected 
,  priority.) 

Absolute  Priority  1 — Student-Initiated 
Research  Projects  (84.0233).  This 
priority  supports  short-term  (up  to  12 
months)  postsecondary  student-initiated 
research  projects — consistent  with  the 
purposes  of  the  program,  as  described  in 
34  CFR  324.1— focusing  on  (1)  special 
education  and  related  services  for 
children  and  youth  with  disabilities  or 
(2)  early  intervention  services  for  infants 
and  toddlers. 

Projects  must— 7 

(1)  Develop  research  skills  in 
postsecondary  students;  and 

(2)  Include  a  principal  investigator 
who  serves  as  a  mentor  to  the  student- 
researcher  while  the  project  is  carried 
out  by  the  student. 

The  budget  for  a  project  must  provide 
for  a  trip  to  Washington,  DC  for  the 
aimual  two-day  Research  Project 
Directors'  meeting. 

Project  Period:  Up  to  12  months. 


Absolute  Priority  2— Field-Initiated 
Research  Projects  (84.023C).  This 
priority  provides  support  for  a  wide 
range  of  field-initiated  research  projects 
that  support  innovation,  development, 
exchange,  and  use  of  advancements  in 
knowledge  and  practice  designed  to 
contribute  to  the  improvement  of 
instruction  and  learning  of  infants, 
toddlers,  children,  and  youth  with 
disabihties. 

Invitational  Priorities: 

Within  Absolute  Priority  2  the 
Secretary  is  particularly  interested  in 
applications  that  meet  one  or  more  of 
the  following  invitational  priorities. 
However,  under  34  CFR  75.105(c)(1)  an 
application  that  meets  one  or  more  of 
these  invitational  priorities  does  not 
receive  competitive  or  absolute 
preference  over  other  appUcations: 

(1)  Short-term  (i.e.  up  to  12  months) 
research  projects  that  are  budgeted  at 
$100,000  or  less,  and  that  are  one  or 
mofe  of  the  following:  pilot  studies, 
projects  that  employ  new 
methodologies,  descriptive  studies, 
projects  to  advance  assessment,  projects 
that  synthesize  state-of-the-art  research 
and  pracUce,  projects  for  research 
dissemination  and  utilization,  projects 
that  analyze  extant  data  bases. 
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The  Secretary  encourages  studies  that 
use  these  approaches  to  foster  the  full 
participation  and  maximize  the 
achievement  of  students  with 
disabihties  in  educational  reform  efforts 
related  to  the  Goals  2000:  Educate 
America  Act. 

(2)  Projects  that  implement  and 
examine  a  model  or  models  for  using 
research  knowledge  to  improve 
educational  practice  and  outcomes  for 
children  with  disabihties,  and  that 
include  methodologies  with  the 
capacity  to  judge  the  effectiveness  of  the 
model  or  models  as  implemented  in 
practice  settings. 

(3)  Projects  that  study  the  dehvery  of 
coordinated  services  from  providers 
such  as  health,  social  service,  and 
mental  health  agencies. 

(4)  Projects  that  study  non-categorical 
approaches  to  estabhshing  eligibihty  for 
special  education. 

(5)  Projects  that  study  and  develop 
instructionally  relevant  assessment 
practices  that  can  also  be  used  to 
estabUsh  student  ehgibility  for  special 
education. 

Project  Period:  The  majority  of 
projects  will  be  funded  for  up  to  36 
months.  Only  in  exceptional 
drcvunstances — such  as  projects  that 
include  repeated  measurement  or  a 
longitudinal  design — will  projects  be 
funded  for  more  than  36  months  or  up 
to  a  maximum  of  60  months. 

Supplementary  Information:  The 
Secretary  does  not  fund  a  project  at  an 
amoimt  exceeding  the  high  end  of  the 
range  for  this  competition,  as  specified 
inOiarte. 

Absolute  Priority  3 — Examining 
Alternatives  for  Results  Assessment  for 
Children  with  DisabiliUes  (84.023F).  The 
Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services 
establishes  an  absolute  priority  for 
research  projects  that  meet  the 
requirements  of  paragraphs  (a),  (b),  and 
(c)  as  follows: 

(a)  Pursue  systematic  programs  of 
apphed  research  focusing  on  one  or 
more  issues  related  to  assessment  or 
results  based  accountabihty  for  students 
with  disabilities,  or  both.  These  issues 
include,  but  are  not  limited  to  the 
following: 

(1)  Testing  accommodations  and 
adaptations.  When  adaptations  and 
accommodations  are  made  to  permit 
students  with  disabilities  to  participate 
in  results  assessments,  how  are  the 
technical  characteristics  of  the 
assessments  affected?  How  can  the 
results  be  interpreted?  To  what  degree 
can  these  scores  be  aggregated  with 
nonadapted  assessments?  What  are  the 
best  methods  for  selecting  appropriate 
accommodations  and  adaptations?  How 


can  testing  accommodations  be  related 
to  instructional  accommodations? 

(2)  Alternative  assessments.  If 
alternative  assessments  (such  as 
performance  assessments  or  portfolio 
assessments)  are  provided  for  students 
with  disabihties,  how  can  these 
assessments  be  compared  vdth 
conventional  assessments?  What 
technical  criteria  can  appropriately  be 
apphed  to  these  assessments  if  used 
with  students  vri\h  disabihties? 

(3)  Development  of  assessments.  How 
can  general  educational  assessments  be 
developed  to  be  more  inclusive  for 
students  with  disabihties?  How  can 
problematic  items  and  item  formats  be 
identified?  How  can  students  with 
disabihties  be  adequately  represented  in 
test  development  and  vahdation 
samples?  What  are  the  effects  if  tests 
developed  for  general  populations  are 
administered  to  students  with 
disabihties? 

(4)  Including  students  with  disabilities 
in  general  assessments.  How  should 
decisions  be  made  and  documented  to 
include  students  with  disabilities  in 
general  educational  assessments  or 
alternative  assessments?  What  factors 
influence  these  decisions? 

(5)  System  development.  How  can 
assessment  and  accoimtability  systems 
be  developed  with  the  range  and 
flexibihty  to  accommodate  diverse 
student  populations?  How  can 
accoimtability  and  individuahzation 
both  be  maintained? 

(6)  Basic  concepts  and  principles. 
How  can  basic  concepts  and  principles 
in  assessment  be  revised  to  reflect  new 
approaches  to  assessment  and  new  roles 
and  challenges  in  assessing  children 
with  disabihties? 

(b)  Produce  and  disseminate 
information  that  can  be  applied  in 
educational  programs,  as  well  as  in 
subsequent  research. 

(c)  Coordinate  their  activities,  as 
appropriate,  with  the  Center  to  Support 
the  Achievement  of  World  Class 
Outcomes  for  Students  with  Disabilities 
and  with  other  related  projects  funded 
imder  the  Coals  2000:  Educate  America 
Act. 

The  budget  for  a  project  must  provide 
for  two  trips  annually  to  Washington, 
DC  for  (1)  a  two-day  Research  Project 
Directors'  meeting;  and  (2)  another 
meeting:  to  meet  and  collaborate  with 
the  project  officer  of  the  Office  of 
Special  Education  Programs  and  the 
other  projects  funded  under  this 
priority,  to  share  information,  and  to 
discuss  findings  and  methods  of 
dissemination. 

Project  Period:  Up  to  36  months. 

Supplementary  Information:  It  is 
estimated  that  the  Secretary  will  fund 


projects  at  a  level  of  $175,000  for  the 
first  year  of  a  project.  Multi-year 
projects  are  likely  to  be  level  funded 
unless  there  are  increases  in  costs 
attributable  to  significant  changes  in 
activity  level. 

For  Applications  and  General 
Information  Contact:  Claudette  Carey, 
U.S.  Department  of  Education,  600 
Independence  Avenue,  SW.,  room  3525, 
Switzer  Building.  Washington.  DC 
20202-2641.  Telephone:  (202)  205- 
9864.  FAX:  (202)  205-8105.  Litemet: 
Claudette — Carey@ed.gov 

Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  TDD  niunber:  (202) 
205-8953. 

For  Technical  Information  Contact: 

For  Student-Initiated  Research 
Projects  (84.023B):  Doris  Andres.  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW.,  room  3526, 
Switzer  Building,  Washington.  DC 
20202-2641.  Telephone:  (202)  205- 
8125.  FAX:  (202)  205-«105.  totemet: 
Doris — Andres@ed.gov 

For  Field-Initiated  Research  Projects 
(84.023C):  Tom  V.  Hanley.  U.S. 
Department  of  Education.  600 
Independence  Avenue,  SW.,  room  3526, 
Switzer  Building,  Washington,  DC 
20202-2641.  Telephone:  (202)  205- 
8110.  FAX:  (202)  205-8105.  hitemet: 
Tom — Hanley@ed.gov 

For  Examining  Alternatives  for 
Outcome  Assessment  for  Children  vnth 
Disabihties  (84.023F):  David  Malouf, 
U.S.  Department  of  Education,  600 
Independence  Avenue,  SW.,  room  3521, 
Switzer  Building,  Washington,  DC 
20202-2641.  Telephone:  (202)  205- 
8111.,FAX:  (202)  205-8105.  hitemet: 
Dave — Malouf@ed  .gov 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number:  (202) 
205-8953. 

Program  Authority:  20  U.S.C.  1441- 
1443. 

84.025C,  0,  and  U    Services  for  Children 
\with  Deaf-Blindness  Program 

Purpose  of  Program:  To  provide 
Federal  assistance  to  address  the  special 
needs  of  infants,  toddlers,  children,  and 
youth  with  deaf-blindness. 

Eligible  Applicants:  Public  or 
nonprofit  private  agencies,  institutions, 
or  organizations,  including  Indian 
tribes,  the  Bureau  of  Indian  Affairs  of 
the  Department  of  Interior  (if  the  Bureau 
is  acting  on  behalf  of  schools  operated 
by  the  Bureau  for  children  and  students 
on  Indian  reservations),  and  tribally 
controlled  schools  funded  by  the 
Department  of  Interior. 


Note:  The  regulations  in  34  CFR  part  79 
apply  to  all  applicants  except  federally 
recognized  Indian  tribes. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
luUj. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations.  34  CFR 
Parts  74.  75,  77,  79,  80, 81,  82.  85.  and 
86;  and  (b)  The  regulations  for  this 
program  m  34  CFR  Part  307. 

ftiorit/es;  Under  34  CFR  75.105(c)(3) 
and  34  CFR  307,  the  Secretary  gives  an 
absolute  preference  to  appUcations  that 
meet  the  following  priorities.  The 
Secretary  funds  imder  these 
competitions  only  apphcations  that 
meet  one  of  these  absolute  priorities: 

(Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice,  except  as  otherwise 
provided  by  statute.) 

Absolute  Priority  1 — Technical 
Assistance  for  Children,  Adolescents, 
and  Young  Adults  Who  Are  Deaf-Blind 
(84.025A).  (a)  TTiis  priority  supports  one 
project  that  provides  tecdinical 
assistance  to  State  and  Multi-State 
Projects  funded  under  34  CFR  307.11  of 
the  Services  for  Children  with  Deaf- 
Blindness  Program,  lead  agencies  under 
part  H  of  the  Individuals  vdth 
Disabihties  Education  Act  (IDEA),  and 
State  educational  agencies.  This  priority 
also  includes  technical  assistance  to 
State  educational  agencies  in  making 
available  to  adolescents  and  yoimg 
adults  with  deaf-blindness,  programs 
and  services  to  facihtate  their  transition 
from  education  to  employment  and 
other  services  such  as  vocational, 
independent  hving,  and  other 
postsecondary  services. 

(b)  A  grantee  must  provide  the 
services  required  by  34  CFR  307.12  and 
307.13. 

The  Secretary  invites  apphcations 
that  use  a  consortia  approach  in 
conducting  the  activities  authorized 
under  this  priority. 

Project  Period:  60  months. 

Absolute  Priority  2 — Demonstration 
Projects  for  Children  with  Deaf- 
Blindness  (84.025D).  This  priority 
supports  projects  that  develop,  improve, 
or  demonstrate  new  or  existing 
methods,  approaches,  or  techniques  that 
contribute  to  the  adjustment,  early 
intervention,  and  education  of  children 
who  are  deaf-blind. 

Invitational  Priority:  Within  Absolute 
Priority  2  the  Secretary  is  particularly 
interested  in  apphcations  that  meet  the 
following  invitational  priority. 
However,  imder  34  CFR  75.105(c)(1)  an 
apphcation  that  meets  this  invitational 
priority  does  not  receive  competitive  or 
absolute  preference  over  other 
apphcations:  Projects  that — 


(a)  Improve  instructional  techniques 
that  enhance  communication  skills, 
including  use  of  augmentative  devices 
and  assistive  technology; 

(b)  Improve  social  skills,  including 
social  interaction; 

(c)  Improve  independent  hving  skills, 
including  selfdetermination,  mobihty. 
and  other  community  Uving  skills; 

(d)  Improve  recreation  and  leisure 
skills;  or 

(e)  Improve  more  traditional  skills, 
including  academic  achievement  and 
transition  and  employment  skills. 

Project  Period:  36  months. 

Absolute  Priority  3 — National 
Clearinghouse  for  Children  Who  Are 
Deaf-Blind  (84.025U).  This  priority 
supports  a  national  clearinghouse  for 
children  who  are  deaf-blind.  The 
clearinghouse  will — 

(a)  Identify,  coordinate,  and 
disseminate  information  on  deaf- 
blindness,  emphasizing  information 
concerning  practices  developed  through 
research,  development,  or 
demonstration  activities  that  have 
produced  statistical  or  narrative  data 
estabhshing  their  effectiveness  with 
children  who  are  deaf-blind  including — 

(1)  Special  educational  and  early 
intervention  programs,  services,  and 
resources; 

(2)  Related  medical,  health,  social, 
and  recreational  services; 

(3)  The  nature  of  deaf-blindness  and 
its  early  intervention,  educational,  and 
employment  imphcations; 

(4)  Legal  issues  affecting  persons  with 
disabilities;  and 

(5)  Information  on  available  services 
and  programs  in  postsecondary 
education  for  adolescents  and  young 
adults  with  deaf-blindness; 

(b)  Interact  writh  educators, 
professional  groups,  and  parents  to 
identify  areas  for  programming, 
materials  development,  training,  and 
expansion  of  specific  services; 

(c)  Maintain  a  computerized  data  base 
on  local,  regional,  and  national 
resources;  and 

(d)  Respond  to  information  requests 
from  professionals,  parents,  and 
members  of  the  pubhc. 

Project  Period:  36  months. 

For  Applications  and  General 
Information  Contact:  Robin  Buckler, 
U.S.  Department  of  Education,  600 
Independence  Avenue  S.W.,  room  4617, 
Switzer  Building,  Washington,  DC 
20202-2732.  Telephone:  (202)  205- 
9844. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-6169. 

For  Technical  Information  Contact: 
Charles  Freeman,  U.S.  Department  of 


Education.  600  Independence  Avenue, 
SW.,  room  4617,  Switzer  Building, 
Washington,  DC  20202-2644. 
Telephone:  (202)  205-«165. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-8169. 

Program  Authority:  20  U.S.C.  1422. 

84.029D.E,K.andM    Training  PwBonnel 
for  the  Education  of  Individuals  wtth 
Dlsat)llltles— Qrants  for  Pwwnnel  Training 
and  Parent  Training  and  Information 
Cantara 

Purpose  of  Program:  (a)  The  purpose 
of  Grants  for  Persoimel  Training  is  to 
increase  the  quantity  and  improve  the 
quahty  of  personnel  available  to  serve 
infants,  toddlers,  children,  and  youth 
with  disabihties.  (b)  The  purpose  of 
Parent  Training  and  Information  Centera 
is  to  enable  parents  to  work  more  fully 
and  effectively  with  professionals  in 
meeting  the  needs  of  infants,  toddlere, 
children,  and  youth  with  disabihties. 

Eligible  Applicants: 

Under  Absolute  Priorities  1 
(Preparation  of  Leadership  Personnel) 
and  2  (Minority  Institutions): 
Institutions  of  higher  education;  and 
appropriate  nonprofit  agencies. 

Under  Absolute  Priority  3  (Special 
Projects):  Institutions  of  higher 
education;  State  agencies;  and  other 
appropriate  nonprofit  agencies. 

Under  Absolute  Priority  4  (Parent 
Training  and  Information  Centers): 
parent  organizations,  as  defined  in  34 
CFR  316.5(c). 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  76,  77,  79,  80,  81. 
82.  85.  and  86;  and  (b)  The  regulations 
for  this  program  in  34  CFR  parts  316 
and  318. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Priorities:  Under  34  CFR  75.105(c)(3), 
34  CFR  316.  and  34  CFR  318.  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priorities.  The  Secretary  funds  under 
these  competitions  only  those 
apphcations  that  meet  any  one  of  these 
absolute  priorities: 

(Note:  If  an  applicant  wishes  to  apply 
under  more  than  one  of  these  absolute 
priorities,  the  applicant  must  submit  a 
separate  application  under  each  affected 
priority.) 

Absolute  Priority  1 — Preparation  of 
Leadership  Personnel  (84.029D).  This 
priority  supports  projects  designed  to 
provide  preservice  professional 
preparation  of  leadership  personnel  in 
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special  education,  related  services,  and 
early  intervention.  Leadership  training 
is  considered  to  be  preparation  in — 

(a)  Supervision  and  administration  at 
the  advanced  graduate,  doctoral,  and 
post-doctoral  levels; 

(b)  Research;  and 

(c)  Personnel  preparation  at  the 
doctoral  and  post-doctoral  levels  (34 
can  318.11(a)(4)). 

Invitational  priorities:  Within 
Absolute  Priority  1  the  Secretary  is 
particxilarly  interested  in  appUcations 
that  meet  one  or  more  of  the  following 
invitational  priorities.  However,  under 
34  CFR  75.105(c)(1)  an  appUcation  that 
meets  one  or  more  of  these  invitational 
priorities  does  not  receive  competitive 
or  absolute  preference  over  other 
applications: 

(a)  Projects  designed  to  foster 
successful  coordination  between  special 
education  and  regular  education 
teachers,  administrators,  related  services 
personnel,  infant  intervention 
specialists,  and  parents. 

(b)  Projects  that  coordinate  their 
professional  development  programs  for 
regular  and  special  education  personnel. 

(c)  Projects  that  include  recruitment 
of  leadership  personnel  from  groups 
that  are  underrepresented  in 
educational  leadership  positions. 

Project  period:  Up  to  48  months. 

Absolute  Priority  2 — Minority 
Institutions  (84.029E).  This  priority 
supports  awards  to  Historically  Black 
Colleges  and  Universities  and  other 
institutions  of  higher  education  whose 
minority  student  enrollment  is  at  least 
25  percent.  Awards  may  provide 
training  of  personnel  in  ail  areas  noted 
in  34  CFR  318.10(a)(1)  and  (2)  and  must 
be  designed  to  increase  the  capabilities 
of  the  institution  in  appropriate  training 
areas  (34  CFR  318.11(a)(16)). 

Project  Period:  Up  to  48  months. 

Absolute  Priority  3:  Special  Projects 
(84.029K).  This  priority  supports 
projects  that  include  development, 
evaluation,  and  distribution  of 
innovative  approaches  to  personnel 
preparation;  development  of  curriculum 
materials  to  prepare  personnel  to 
educate  or  provide  early  intervention 
services;  and  other  projects  of  national 
significance  related  to  the  preparation  of 
personnel  needed  to  serve  infants, 
toddlers,  children,  and  youth  with 
disabihties. 

(a)  Appropriate  areas  of  interest 
include — 

(1)  Preservice  prep^ation  programs  to 
prepare  regular  educators  to  work  with 
children  and  youth  with  disabilities  and 
their  families; 

(2)  Preparing  teachers  to  work  in 
community  and  school  settings  with 


children  and  youth  with  disabilities  and 
their  famiUes; 

(3)  Inservice  and  preservice 
preparation  of  personnel  to  work  with 
infants,  toddlers,  children,  and  youth 
with  disabihties  and  their  families; 

(4)  Inservice  and  preservice 
preparation  of  personnel  to  work  with 
minority  infants,  toddlers,  children,  and 
youth  with  disabihties  and  their 
famihes; 

(5)  Inservice  and  preservice 
preparation  of  special  education  and 
related  services  personnel  in  instructive 
and  assistive  tedmology  to  benefit 
infants,  toddlers,  children,  and  youth 
with  disabihties;  and 

(6)  Recruitment  and  retention  of 
special  education,  related  services,  and 
early  intervention  personnel. 

(b)  Both  inservice  and  preservice 
preparation  must  include  a  component 
that  addresses  the  coordination  among 
all  service  providers,  including  regular 
educators.  (See  34  CFR  318.11(a)(5).) 

Invitational  priorities:  Within 
Absolute  Priority  3  the  Secretary  is 
particularly  interested  in  apphcations 
that  meet  one  or  more  of  the  following 
invitational  priorities.  However,  luider 
34  CFR  75.105(c)(1)  an  apphcation  that 
meets  one  or  more  of  these  invitational 
priorities  does  not  receive  competitive 
or  absolute  preference  over  other 
apphcations: 

Project  that  develop,  demonstrate, 
evaluate,  and  disseminate — 

(a)  Approaches  to  prepare  teachers 
with  strategies,  including  behavioral 
management  techniques,  for  addressing 
the  conduct  of  children  with  disabilities 
that  impedes  their  learning  and  that  of 
others  in  the  classroom; 

(b)  Approaches  to  prepare  teachers  in 
innovative  instructional  methodologies 
designed  to  help  children  with 
disabihties  improve  their  reading 
performance;  or 

(c)  Intensive  and  sustained  inservice 
training  to  teachers  or  teams  of  teachers 
through  institutes  or  other  methods 
designed  to  ensure  that  they  have  the 
knowledge  and  skills  necessary  to  help 
children  with  disabihties  meet 
challenging  standards  established  for  all 
children. 

Project  Period:  Up  to  36  months. 

Absolute  Priority  4 — Parent  Training 
and  Information  Centers  (84.029M).  The 
purpose  of  this  priority  is  to  support 
Parent  Training  and  Information  Centers 
that  assist  parents  to — 

(1)  Better  understand  the  nature  and 
needs  of  the  disabling  conditions  of 
their  children  with  disabihties; 

(2)  Provide  follow-up  support  for  the 
educational  programs  of  their  children 
with  disabilities; 


(3)  Communicate  more  effectively 
with  special  and  regular  educators, 
administrators,  related  services 
personnel,  and  other  relevant 
professionals; 

(4)  Participate  fully  in  educational 
decision-making  processes,  including 
the  development  of  the  individualized 
education  program,  for  a  child  with  a 
disability; 

(5)  Obtain  information  about  the  range 
of  options,  programs,  services,  and 
resources  available  at  the  national. 
State,  and  local  levels  to  children  with 
disabilities  and  their  families;  and 

(6)  Understand  the  provisions  for 
educating  children  with  disabihties 
under  the  Individuals  with  Disabilities 
Education  Act. 

Competitive  Priorities:  Within 
Absolute  Priority  4,  the  Secretary,  under 
34  CFR  75.105(c)(2)(i).  gives  preference 
to  apphcations  that  meet  one  or  more  of 
the  following  competitive  priorities: 

(a)  Providing  parent  training  and 
information  in  one  or  more 
Empowerment  Zones  or  Enterprise 
Communities.  The  Secretary  awards  5 
points  to  an  application  that  meets  the 
competitive  priority  relating  to 
Empowerment  Zones  or  Enterprise 
Communities  published  in  the  Federal 
Register  on  November  7, 1994  (59  FR 
55534).  These  points  are  in  addition  to 
any  points  the  apphcation  earns  under 
the  selection  criteria  for  the  program. 

(b)  Assisting  the  Secretary  in  ensiuing 
that  awards  are  distributed 
geographically  on  a  State  or  regional 
basis  throughout  all  the  States.  The 
Secretary  awards  15  points  to  an 
apphcation  that  provides  parent  training 
and  information  in  a  State,  or 
geographic  area,  that  would  be  unserved 
by  an  existing  Parent  Training  and 
Information  Center  in  FY  1996.  These 
points  are  in  addition  to  any  points  the 
application  earns  imder  the  selection 
criteria  for  the  program  and  under 
competitive  preference  (a). 

Project  Period:  Up  to  60  months. 

Supplementary  Information:  The 
selection  criteria  that  are  used  to 
evaluate  apphcations  under  this  priority 
award  significant  points  based  on  the 
extent  to  which  a  proposed  project 
addresses  the  needs  of  parents  of 
minority  infants,  toddlers,  children,  and 
youth  with  disabilities. 

Also,  a  hst  of  States  or  geographic 
areas  that  are  cmrently  unfunded  or 
underserved  is  available  from  the 
contact  person  listed  below. 

For  Applications  and  General 
Information  Contact:  Ceceha  Aldridge. 
U.S.  Department  of  Education,  600 
Independence  Avenue  SW.,  room  3072, 
Switzer  Building,  Washington,  DC 
20202-2651.  Telephone:  205-9979. 


FAX:  (202)  205-9070.  hitemet: 
Ceceha — AldridBe@ed.gov 

Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(IDD)  may  call  the  TDD  number  at  (202) 
260-7381. 

For  Technical  Information  Contact: 
For  Preparation  of  Leadership  Personnel 
(84.029D):  Bob  Gihnore,  U.S. 
Department  of  Education,  600 
Independence  Avenue  SW.,  room  3076, 
Switzer  Building,  Washington,  DC 
20202-2651.  Telephone:  (202)  205- 
9080.  FAX:  (202)  205-9070.  hitemet: 
Bob— Gilmore@ed.gov 

For  Minority  Institutions  Personnel 
(84.029E):  Victoria  Muns,  U.S. 
Department  of  Education,  600 
Independence  Avenue  SW.,  room  3513, 
Switzer  Building,  Washington,  DC 
20202-2651.  Telephone:  (202)  205- 
8687.  Telephone:  (202)  205-6687.  FAX: 
(202)  205-9070.  hitemet:  Victoria— 
Mims@ed.gov 

For  Special  Projects  (84.029K):  Angele 
Thomas,  U.S.  Department  of  Education, 
600  Independence  Avenue  SW.,  room 
3518,  Switzer  Building,  Washington,  DC 
20202-2651.  Telephone:  (202)  205- 
8100.  FAX:  (202)  205-9070.  hitemet: 
Angele — Thomas@ed.gov 

For  Parent  Training  and  Information 
Centers  (84.029M):  Harvey  Liebergott, 
U.S.  Department  of  Education,  600 
Independence  Avenue  SW.,  room  3072, 
Switzer  Building,  Washington,  DC 
20202-2651.  Telephone:  (202)  205- 
9082.  FAX:  (202)  205-9070.  hitemet: 
Harvey — Liebergott@ed.gov 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
260-7381. 

Program  Authority:  20  U.S.C.  1431. 
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84.158A    Stat*  Systwra  for  TransHton 
Services  for  Youth  wttti  Disabilities 

Purpose  of  Program:  To  assist  States 
to  develop,  implement,  and  improve 
systems  to  provide  transition  services 
for  youth  with  disabihties  from  age  14 
through  the  age  they  exit  school. 

Eligible  Applicants:  A  State  education 
agency  (SEA)  and  a  State  vocational 
rehabihtation  agency  that  submit  a  joint 
apphcation;  or,  if  a  vocational 
rehabilitation  agency  does  not  choose  to 
participate,  an  SEA  and  a  State  agency 
that  provides  transition  services  to 
individuals  who  are  leaving  programs 
under  the  Individuals  with  Disabilities 
Education  Act  that  submit  a  joint 
apphcation. 

Note:  Because  this  is  a  one-time  grant, 
States  that  have  previously  received  a  grant 
under  this  program  are  not  eligible  to  apply 
(34  CFR  325.2). 

Applicable  Regulations:  (a)  The 
Education  Department  General 


Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75,  77,  79,  80,  81, 82,  and 
85;  and  (b)  The  regulations  for  this 
program  in  34  CFR  part  325. 

Project  Period:  60  months. 

For  Applications  and  General 
Information  Contact:  Oneida  Jennings, 
U.S.  Department  of  Education,  600 
Independence  Avenue,  SW.,  room  4627, 
Switzer  Building,  Washington,  DC 
20202-2732.  Telephone  (202)  205-9377. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-8169. 

For  Technical  Information  Contact: 
Wilham  Halloran,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW.,  room  4622,  Switzer  Building, 
Washington,  DC  20202-2644. 
Telephone  (202)  205-8112. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-8169. 

Program  Authority:  20  U.S.C.  1425(e). 

84.1  aOG,  U    Technology,  Educational 
Media,  and  Materials  for  Indhriduals  with 
Disabilities  Program 

Purpose  ofProg^m:  To  support 
projects  and  centers  for  advancing  the 
availability,  quahty,  use,  and 
effectiveness  of  technology,  educational 
media,  and  materials  in  the  education  of 
children  and  youth  with  disabilities  and 
the  provision  of  related  services  and 
early  intervention  services  to  infants 
and  toddlers  with  disabihties. 

Eligible  Applicants:  Institutions  of 
higher  education;  State  educational 
agencies;  local  educational  agencies; 
pubhc  agencies;  and  nonprofit  or  for- 
profit  private  organizations. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  part  333. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Priorities:  Under  34  CFR  75.105(c)(3) 
and  34  CFR  333.1  and  333.3,  the 
Secretary  gives  an  absolute  preference  to 
apphcations  that  meet  the  following 
priorities.  The  Secretary  funds  imder 
these  competitions  only  those 
apphcations  that  meet  any  one  of  these 
absolute  priorities: 

Absolute  Priority  1 — Technology, 
Educational  Media  and  Materials 
Research  Projects  that  Promote  Literacy 
(84.180G).  This  priority  provides 
support  for  research  projects  that 
examine  how  advancing  the  availabihty, 
quality,  use,  and  effectiveness  of 
technology,  educational  media,  and 


materials  can  address  the  problem  of 
illiteracy  among  individuals  with 
disabihties. 

Invitational  Priority:  Within  Absolute 
Priority  1  the  Secretary  is  particularly 
interested  in  apphcations  that  meet  the 
foUowing  invitational  priority. 
However,  under  34  CFR  75.105(c)(1)  an 
apphcation  that  meets  this  invitational 
priority  does  not  receive  competitive  or 
absolute  preference  over  other 
apphcations: 

The  Secretary  is  particidarly 
interested  in  projects  that — 

(a)  Define  literacy  as:  to  read,  to 
communicate,  to  compute,to  make 
judgments,  and  to  take  appropriate 
action; 

(b)  Are  of  rigorous  design  and  employ 
clearly  exphcated  quantitative  or 
quahtative  methodologies,  or  both, 
appropriate  to  the  purpose  of  the 
project;  and 

(c)  Consider  learning  and  psycho- 
social factora  in  examining  the 
availability,  quality,  and  use  of  specified 
technology,  educational  media,  and 
materials,  and  in  examining  their 
effectiveness  in  providing  experiences 
and  opportunities  that  improve  the 
hteracy  of  children  and  youth  with 
disabihties. 

Project  Period:  Up  to  36  months. 

Absolute  Priority  2 — Collaborative 
Research  on  Technology,  Media,  and 
Materials  for  Children  and  Youth  with 
Disabilities  (84.180U).  The  Assistant 
Secretary  estabhshes  an  absolute 
priority  for  collaborative  research 
projects  that  include  all  of  the  following 
activities,  (a)  through  (e): 

(a)  Formulate  a  research  topic  and 
design  based  on  program  commitments 
(1)  through  (3) — as  described  in  the 
Background  section  of  the  notice  of  final 
priority  pubhshed  on  October  13, 1994 
(59  FR  52047) — as  these  commitments 
relate  to  improving,  at  the  local  level, 
education  or  related  services  or  both  for 
students  with  disabihties.  These 
program  commitments  are  as  follows: 
(1)  enable  the  learner  across 
environments,  (2)  promote  effective 
pohcy,  and  (3)  foster  use  through 
professional  development. 

Note:  This  priority  is  not  intended  to 
support  projects  that  are  primarily  engaged  in 
product  development;  thus,  commitment  (4) 
(create  innovative  tools) — as  described  in  the 
Background  section  of  the  notice  of  final 
priority  of  October  13, 1994  (59  FR  52047)— 
may  be  included  only  as  a  supporting 
activity. 

In  formulating  the  research  topic, 
projects  must  develop  a  focus  in  terms 
of  (i)  curriculum  areas,  grade  or  age 
levels,  disabilities,  and  types  of  services 
provided;  or  (ii)  specific  types  of 
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technology,  media,  and  materials;  or  (iii) 
both  (i)  and  (ii). 

In  fonnulating  the  research  design, 
projects  must  apply  the  standards  for 
conducting  rigorous  social  science 
research. 

The  following  research  topics  are 
offered  as  illustrative  examples  and  do 
not  represent  the  full  range  of  possible 
topics.  These  examples  are  broad,  and 
projects  may  opt  for  more  narrow 
focuses.  However,  projects  must  address 
«dl  three  program  commitments — either 
as  background,  contextual  factors,  or  as 
components  of  interventions  or 
manipulations. 

Example  1 :  Research  on  how  local 
poUcies  in  schools  and  other  agencies 
restrict  or  fadhtate  the  acquisition  and 
use  of  assistive  devices,  and  how 
professional  development  within  the 
context  of  these  policies  can  yield 
improved  assistive  technology  services 
to  better  enable  students  to  access 
school,  home,  and  community 
environments. 

Example  2:  Research  on  how  local 
pohcies  regarding  curriculiun  and 
accountabihty  can  be  revised  to  promote 
interdisciplinary  professional 
collatx)ration  in  the  effective  use  of 
technology,  media,  and  materials  to 
enable  students  with  disabilities  to 
acquire  high-level  problem:Solving 
strategies. 

Example  3:  Research  on  how  policies 
and  professional  practices  may 
contribute  to  inequitable  access  and  use 
of  technology,  media,  and  materials  for 
some  students  with  disabiUties,  and 
how  the  inequities  can  be  reduced  by 
means  of  pohcy  or  professional 
interventions  or  both  to  better  enable 
students  with  disabiUties  to  engage  in 
beneficial  educational  experiences. 

(b)  Conduct  a  program  of  collaborative 
research  on  the  research  topic. 

(c)  Measure  the  effects  oi  the 
intervention  and  relationships  within 
and  across  the  program  commitments  (1, 
2,  and  3). 

(d)  Disseminate  information  on  the 
findings  of  the  collaborative  research  in 
a  form  conducive  to  use  by  other 
schools  or  service  providers,  as  well  as 
other  researchers. 

(e)  Coordinate  their  activities,  as 
appropriate,  with  recipients  of  grants 
under  the  Technology-Related 
Assistance  for  Individuals  with 
Disabilities  Act  (Pub.  L.  lOQ-407,  as 
amended  by  Pub.  L.  103-218). 

The  budget  of  a  project  must  provide 
for  two  trips  annually  to  Washington, 
DC  for  (1)  a  two-day  Research  Project 
Directors'  meeting;  and  (2)  another 
meeting:  to  meet  and  collaborate  with 
the  project  officer  of  the  Office  of 
Special  Education  Programs  and  the 


other  projects  funded  under  this 
priority,  to  share  information,  and  to 
discuss  findings  and  joint  methods  of 
dissemination. 

Project  Period:  Up  to  36  months. 

For  Applications  and  General 
Information  Contact:  Claudette  Carey, 
U.S.  Department  of  Education,  600 
Independence  Avenue,  SW..  room  3525, 
Switzer  Building,  Washington,  DC 
20202-2641.  Telephone:  (202)  205- 
9864.  FAX:  (202)  205-8105.  hitemet: 
Claudette — Carev@ed.gov 

Individuals  who  use  a 
telecommxmications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number:  (202) 
205-8953. 

For  Technical  Information  Contact: 

For  Technology,  Educational  Media, 
and  Materials  Research  Projects  that 
Promote  Literacy  (84.180G):  Jane 
Hauser,  U.S.  Department  of  Education, 
600  Independence  Avenue,  SW.,  room 
3521,  Switzer  Building,  Washington,  DC 
20202-2640.  Telephone:  (202)  205- 
8126.  FAX:  (202)  205-8105.  Internet: 
Jane  Hauser@ed.gov 

For  Collaborative  Research  on 
Technology,  Media,  and  Materials  for 
Children  and  Youth  with  DisabiUties 
(84.180U):  EUen  Schiller,  U.S. 
Department  of  Education,  room  3523, 
Switzer  Building,  600  Independence 
Avenue,  SW.,  Washington,  DC  20202- 
2641.  Telephone:  (202)  205-8123.  FAX: 
(202)  205-8105.  Internet:  Ellen— 
Schiller@ed.gov 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number:  (202) 
205-8953. 

Program  Authority:  20  U.S.C.  1461. 

84^7G    Program  for  ChNdren  and  Youth 
wttti  Serious  Emotional  DIsturtMnc* 

Purpose  of  Program:  To  support 
.  projects  designed  to  improve  special 
education  and  related  services  to 
children  and  youth  with  serious 
emotional  disturbance.  Types  of  projects 
that  may  be  supported  imder  the 
program  include,  but  are  not  limited  to, 
research,  development,  and 
demonstration  projects.  Fvmds  may  also 
be  used  to  develop  and  demonstrate 
approaches  to  assist  and  prevent 
children  with  emotional  and  behavioral 
problems  from  developing  serious 
emotional  disttu-bance. 

Eligible  Applicants:  Institutions  of 
higher  education;  State  educational 
agencies;  local  educational  agencies; 
and  other  appropriate  pubUc  and 
nonprofit  private  institutions  or 
agencies. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79,  80,  81,  82, 


85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  part  328. 

Note:  The  regulations  in  34  CFR  part 
86  apply  to  institutions  of  higher 
education  only. 

Priority:  Under  34  CFR  75.105(c)(3) 
and  34  CFR  328.3(a)(5)  the  Secretary 
gives  an  absolute  preference  to 
appUcations  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
competition  only  appUcations  that  meet 
this  absolute  priority: 

Absolute  Priority — 
Nondiscriminatory,  Culturally 
Competent,  Collaborative 
Demonstration  Models  to  Improve 
Services  for  Students  with  Serious 
Emotional  Disturbance  and  Prevention 
Services  for  Students  with  Emotional 
and  Behavioral  Problems  (84.237G).  The 
Assistant  Secretary  estabUshes  an 
absolute  priority  for  demonstration 
projects  that  develop,  implement, 
evaluate,  and  disseminate 
nondiscriminatory,  culturally 
competent,  coUaborative  practices  to  (1) 
prevent  children  with  emotional  and 
behavioral  problems  from  developing 
serious  emotional  distiu-bance,  and  (2) 
improve  special  education  and  related 
services  for  ethnic  and  cultural  minority 
students  with  serious  emotional 
disturbance,  in  the  least  restrictive 
environment. 

Projects  must  estabUsh  local, 
community-based  assessment,  planning, 
prevention,  and  intervention  teams  that 
involve  participation  from  education, 
mental  health,  juvenile  justice  agencies, 
other  appropriate  commiuiity  service 
agencies,  and  organizations  representing 
famiUes. 

The  first  stage  of  each  project  must 
consist  of  the  development  and 
refinement  of  working  agreements 
among  the  various  commimity  agencies 
and  organizations,  to  identify 
approaches  that  improve  the  capacity  of 
individuals  and  systems  to  respond 
skillfully,  respectfully,  and  effectively  to 
students,  families,  teachers,  and  other 
providers  in  a  manner  that  recognizes, 
affirms,  and  values  their  worth  and 
dignity. 

The  first  stage  plaiming  must  include 
the  collaborative  consideration  and 
development,  by  all  participating 
groups,  of  nondiscriminatory,  culturally 
competent  techniques  that  enhance  the 
fairness  and  effectiveness  of  key  service 
delivery  elements,  including — but  not 
necessarily  limited  to — assessment, 
education,  training,  transition  planning, 
and  the  provision  of  related  services. 

The  second  stage  of  each  project  must 
consist  of  the  implementation  and 
evaluation  of  the  services  delivered. 


across  service  providers,  followed  by 
dissemination  of  the  results. 

The  budget  for  a  project  must  provide 
for  two  trips  annually  to  Washington, 
DC  for  (1)  a  two-day  Research  Project 
Directors'  meeting;  and  (2)  another 
meeting:  to  meet  and  collaborate  with 
the  Office  of  Special  Education 
Programs'  project  officer  and  the  other 
projects  funded  imder  this  priority,  to 
share  information,  and  to  discuss 
findings  and  methods  of  dissemination. 

Project  Period:  Up  to  48  months. 

For  Applications^  and  Gmeml 
InfbrmationContact:  Claudette  Car^. 
U.S.  Department  of  Education,  600 
Independence  Avenue.  SW..  room  3525. 
Switzer  Building.  Washington.  DC 
20202-2641.  Telephone:  (202)  205- 
9864.  FAX:  (202)  205-8105.  Internet: 
Claudette — Carey@ed.gov 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number:  (202) 
205-8953. 

For  Technical  Information  Contact: 

For  Nondiscriminatory.  Culturally- 
Competent,  CoUaborative 
Demonstration  Models  to  Improve 
Services  for  Students  with  Serious 
Emotional  Distiubance  and  Prevention 
Services  for  Students  with  Emotional 
and  Behavioral  Problems  (84.237G): 
Tom  V.  Hanley,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW.,  room  3526,  Switzer  Building. 
Washington.  DC  20202-2641. 
Telephone:  (202)  205-8110.  FAX:  (202) 
205-8105.  Internet:  Tom— 
Ha)Uey@ed.gov 

Program  Authority:  20  U.S.C  1426. 

REHABILITATION  SERVICES 
ADMINISTRATION 

84.128Q   Vocational  Rel)at>illtatton  Service 
Protects  for  Migratory  Agricultural  and 
Seasonal  Farmwonters  With  Disabilities  . 

Purpose  of  Program:  To  provide 
grants  for  vocational  rehabiUtation 
services  for  migratory  agricultural 
workers  or  seasonal  farmworkers  with 
disabiUties. 

Eligible  Applicants:  State  vocational 
rehabiUtation  agencies  (SVRAs); 
nonprofit  agencies  working  in 
collaboration  with  the  SVRAs;  local 
agencies  administering  vocational 
rehabiUtation  programs  under  written 
agreements  with  SVRAs;  and  SVRAs 
that  enter  into  agreements  with  the 
SVRAs  of  one  or  more  other  States  to 
develop  cooperative  programs  for  the 
provision  of  vocational  rehabiUtation 
services. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77,  79f60.  81,  82, 


85.  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  parts  369  and 
375. 

Project  Period:  Up  to  60  months. 

For  Applications  or  Information 
Contact:  Fred  Isbister,  U.S.  Department 
of  Education.  600  Independence 
Avenue.  SW.,  room  3330,  Switaer 
Building;  Washington.  DC  20202-2740. 
Telephone:  (202)  205-9297  or  the 
electronic  buUetin  boards  of  the 
RehabiUtation  Services  Administration 
at  (202)  205-5574  (2400  bps)  or  (202) 
205-9950  (9680  bps)  to  order 
appUcations;  or  (202)  205-8206  for 
information. 

Program  Authority:  29  U.S.C  777b. 

84.128J    Proiecis  for  Initiating  Recreational 
Programs  for  Indlviduais  With  Disabilities 

Purpose  of  Program:  To  provide 
grants  for  initiating  recreation  programs 
providing  individuals  with  disabiUties 
recreational  activities  and  related 
experiences  that  can  be  expected  to  aid 
in  their  employment,  mobiUty, 
sociaUzation,  independence,  and 
community  integration. 

Eligible  Applicants:  States;  other 
pubUc  agencies,  including  federaUy 
recognized  Indian  tribal  govenunents; 
and  nonprofit  private  organizations. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77,  79.  80.  81.  82, 
and  85;  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  369  and  378. 

Note:  The  regulations  in  34  CFR  part  79 
apply  to  all  applicants  except  federaUy 
recognized  Indian  tribes. 

Project  Period:  Up  to  36  months. 

For  Applications  or  Information      '•■ 
Contact:  Fred  Isbister,  U.S.  Department 
of  Education, 600  Independence 
Avenue,  SW.,  room  3330,  Svdtzer 
Building,  Washington,  DC  20202-2740. 
Telephone:  (202)  205-9297  or  the 
electronic  bulletin  boards  of  the 
RehabiUtation  Services  Administration 
at  (202)  205-5574  (2400  bps)  or  (202) 
205-9950  (9600  bps)  to  order 
appUcations;  or  (202)  205-8206  for 
information. 

Program  Authority;  29  U.S.C.  777(f). 

84.1 29T    Distance  Learning  througli 
Telecommunications 

Purpose  of  Program:  To  support  the 
formation  of  regional  partnerships 
between  institutions  of  higher  education 
and  other  pubUc  and  private  entities  for 
the  purpose  of  developing  and 
implementing  through  the  use  of 
telecommunications  in-service  training 
programs — including  certificate  or 
degree  granting  programs  concerning 
vocational  rehabiUtation  services  and 


related  services — for  vocational 
rehabiUtation  professionals. 

Eligible  Applicants:  Institutions  of 
higher  education  with  demonstrated 
experience  in  continuing  education  for 
vocational  rehabiUtation  persoimel. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74^  75,  77,  79.  81,  82.  85. 
and  86. 

Supplementary  Information : 

In  awarding  grants  imder  this 
competition,  the  Secretary  takes  into 
consideration  the  sparsity  of  State 
populations  in  the  region  to  be  servedr 

Each  appUcation  si^mitted  under  thia 
program  must  propose  to  serve  one  of 
the  10  regions  served  by  the 
RehabiUtation  Services  Administration. 

Each  appUcation  must  include  aU  of 
the  foUowing: 

(1)  A  detailed  explanation  of  how  the 
appUcant  wiU  use  interactive  audio, 
video,  and  computer  technologies 
between  dist&nt  locations  to  provide  in- 
service  training  programs  to  the  region. 

(2)  A  description  of  how  the  applicant 
intends  to  use  and  build  upon  existing 
telecommunications  networks  within 
the  region  to  be  served. 

(3)  A  copy  of  aU  agreements  governing 
the  division  of  functions  within  the 
partnership,  including  an  assiuance  that 
aU  States  within  the  region  will  be 
served. 

(4)  A  copy  of  a  binding  commitment 
entered  into  between  the  partnership 
and  each  entity  that  is  legally  permitted 
to  provide,  and  from  which  the 
partner^p  is  to  obtain,  the 
telecommunications  services  and 
faciUties  required  for  the  project.  The 
binding  commitment  must  stipulate  that 
if  the  partnership  receives  the  grant,  the 
entity  wiU  provide  those 
telecommunications  services  and 
faciUties  in  the  area  to  be  served  within 
a  reasonaUe  time  and  at  a  charge  that 

is  in  accordance  with  State  law. 

(5)  A  description  of  the  curriculum  to 
be  provided,  the  frequency  of  service, 
and  the  sites  of  service. 

(6)  A  description  of  the  need  to 
purchase  or  lease  computer  hardware 
and  software,  audio  and  video 
equipment,  telecommunications 
terminal  eqmpment,  or  interactive  video 
eqvupment. 

(7)  An  assvirance  that  the  partnership 
will  use  not  less  than  75  percent  of  the 
amoimt  of  the  grant  for  instructional 
curriculiun  development  and 
programming. 

(8)  A  description  of  the  means  by 
which  the  project  wiU  be  evaluated. 

For  Applications  or  Information 
Contact:  Beverly  Brightiy,  U.S. 


JMI 
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Etepartment  of  Education,  600 
Independence  Avenue,  SW.,  room  3322, 
Switzer  Building,  Washington,  DC 
20202-2649.  Telephone:  (202)  205- 
9561. 

Pragraa  Aidharitjr:  29  U.S.C.  797b(a). 

84.12tU-1    Parant  Infonnation  and 
Training  Programs 

Puqjose  of  Program:  To  estabUsh 
programs  to  provide  training  and 
infonnation  to  enable  individuals  with 
disabihties,  and  the  parents,  family 
members,  guardians,  advocates,  or  other 
authorized  representatives  of  those 
individuals,  to  participate  more 
effectively  with  professionals  in  meeting 
the  vocational  and  rehabiUtation  needs 
of  individuals  with  disabilities. 

Eligible  Applicants:  Nonprofit  private 
organizations. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75,  77,  79,  81,  82,  and 
85. 

Supplementary  Infonnation: 

(a)  Distribution  of  Grants:  iindei  this 
competition  the  Secretary  distributes 
grants  geographically  to  the  greatest 
extent  possible  throughout  all  States, 
and  targets  awards  to  individuals  with 
disabihties  and  the  parents,  fiamily 
members,  guardians,  advocates,  or 
authorized  representatives  of  those 
individuals,  in  both  urban  and  rural 
areas  or  on  a  State  or  regional  basis. 

(b)  Demonstration  of  Capacity  and 
Expertise:  Each  appUcadon  submitted 
under  this  competition  must 
demonstrate  the  capacity  and  expertise 
of  the  appUcant  to — 

(1)  Coordinate  and  work  closely  with 
the  parent  training  and  infonnation 
centers  established  under  section  631  of 
the  bulividuals  with  Disabilities 
Education  Act  (20  U.S.C.  1431);  and 

(2)  Effectively  conduct  the  training 
and  information  activities  authorized 
under  this  program. 

(c)  Assurances:  Each  apphcation 
submitted  imder  this  competition  must 
provide  assurances  that  the  grantee  at 
the  time  it  receives  a  grant — 

(1)  Is  governed  by  a  board  of  directors 
that  includes  professionals  in  the  field 
of  vocational  rehabihtation  and  on 
which  a  majority  of  meml)ers  are 
individuals  with  disabilities  or  the 
parents,  family  members,  guardians, 
advocates,  or  authorized  representatives 
of  those  individuals;  or 

(2)(i)  Has  a  membership  that 
represents  the  interests  of  individuals 
with  disabihties;  and 

(ii)  Has  estabhshed  a  special 
governing  committee  that  includes 
professionals  in  the  field  of  vocational 


rehabihtation  and  on  which  a  majority 
of  members  are  individuals  with 
disabihties  or  the  parents,  family 
members,  guardians,  advocates,  or 
authorized  representatives  of  those 
individuals. 

(d)  Other  Assurances:  Each 
apphcation  submitted  under  this 
competition  must  provide  assurances 
that— 

(1)  The  grantee  will  serve  individuals 
with  a  full  range  of  disabihties,  and  the 
parents,  family  members,  guardians, 
advocates,  or  authorized  representatives 
of  those  individuals; 

(2)  The  grantee  will  consult  with 
appropriate  agencies,  in  the  jurisdiction 
served  by  the  program,  that  serve  or 
assist  individuals  with  disabihties,  and 
the  parents,  family  members,  guardians, 
advocates,  or  authorized  representatives 
of  those  individuals;  and 

(3)  The  board  of  directors  or  special 
governing  committee  will  meet  at  least 
once  in  each  calendar  quarter  to  review 
the  training  and  infonnation  program, 
and,  in  the  case  of  a  special  governing 
conunittee.  will  directly  advise  the 
governing  board  regarding  the  views 
and  recommendations  of  the  conunittee. 

(e)  Use  of  Grants:  Each  grantee  shall 
assist  individuals  with  disabihties,  and 
the  parents,  family  members,  guardians, 
advocates,  or  authorized  representatives 
of  the  individuals  to — 

(1)  Better  understand  vocational 
reht^ihtation  and  independent  Uving 
programs  and  services; 

(2)  Provide  follow-up  support  for 
transition  and  employment  programs; 

(3)  Communicate  more  effectively 
with  transition  and  rehabihtation 
personnel  and  other  relevant 
professionals; 

(4)  Provide  support  in  the 
development  of  the  individuahzed 
written  rehabihtation  program; 

(5)  Provide  support  andexpertise  in 
obtaining  infonnation  about 
rehabihtation  and  independent  living 
programs,  services,  and  resources  that 
are  appropriate;  and 

(6)  Understand  the  provisions  of  the 
Rehabihtation  Act,  particularly 
provisions  relating  to  employment, 
supported  employment,  and 
independent  living. 

(f)  Other  Requirements:  The 
appropriate  provisions  of  section  306  of 
the  Rehabihtation  Act  of  1973,  as 
amended,  also  apply  to  grants  under 
this  competition.  (29  U.S.C.  776) 

For  Applications  or  Information 
Contact:  Beveriy  Brightly,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW.,  room  3322, 
Switzer  Building,  Washington,  DC 
20202-2649.  Telephone:  (202)  205- 
9561. 


Propvm  Authorttjr:  29  U.S.C.  797b(c). 

•4.129U-3    Paiant  Infonnation  and 
Training  Programa— Tacltnicai  Asslatanca 

Purpose  of  Program:  To  provide 
coordination  and  technical  assistance  to 
Parent  Information  and  Training 
Projects. 

Eligible  Applicants:  Nonprofit  private 
organizations. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74.  75,  77.  79.  81.  82.  and 
85. 

For  Applications  or  Infonnation 
Contact:  Beverly  Brightly,  U.S. 
Department  of  Education,  600 
Independence  Avenue  SW.,  room  3322, 
Switzer  Building,  Washington,  DC 
20202-2649.  Telephone:  (202)  205- 
9561. 

Program  Authority:  29  U.S.C.  797b(c). 

84.234««    Prelects  Willi  Industry 

Purpose  of  Program:  To  (1)  create  and 
expand  job  and  career  opportunities  for 
individuals  with  disabilities  in  the 
competitive  labor  market  by  engaging 
the  talent  and  leadership  of  private 
industry  as  partners  in  die  rehabihtation 
process;  (2)  identify  competitive  job  and 
career  opportimities  and  the  skills 
needed  to  perform  these  jobs;  (3)  create 
practical  settings  for  job  readiness  and 
training  programs;  and  (4)  provide  job 
placements  and  career  advancement. 

Eligible  Applicants:  (1)  Designated 
State  units;  (2)  labor  imions;  (3) 
employers;  (4)  community  rehabihtation 
program  providers;  (5)  trade 
associations;  (6)  Indian  tribes  or  tribal 
organizations;  or  (7)  other  agencies  or 
organizations  with  the  capacity  to  create 
and  expand  job'and  career  opportimities 
for  individuals  with  disabilities. 

Only  applicants  that  propose  to  serve 
a  geographic  area  that  is  currently 
unserved  or  underserved  by  the  Projects 
with  Industry  program  may  receive  new 
awards  under  this  program. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
and  85;  and  (b)  the  regulations  for  this 
program  in  34  CFR  parts  369  and  379. 

Note:  The  regulations  in  34  CFR  part  79 
apply  to  all  applicants  except  federally 
recognized  Indian  tribes. 

Project  Period:  Up  to  60  months. 

Priorities: 

Competitive  Priority:  Under  34  CFR 
75.105(c)(2)(i)  and  the  notice  of  final 
priorities  for  this  program  published  in 
the  Federal  Register  on  December  9, 
1994  (59  FR  63860),  the  Secretary  gives 


preference  to  apphcations  that  meet  the 
foUowring  competitive  priority.  The 
Secretary  awards  10  points  to  an 
apphcation  that  meets  this  competitive 
priority.  These  points  are  in  addition  to 
any  points  the  apphcation  earns  under 
the  selection  criteria  for  the  program: 

Providing  Program  Services  in  an 
Empowerment  Zone  or  Enterprise 
Community. 

Background:  The  Empowerment  Zone 
and  Enterprise  Community  Program  is  a 
critical  element  of  the  Administration's 
community  revitahzation  strategy.  The 
program  is  a  first  step  in  rebuilding 
commimities  in  America's  poverty- 
stricken  iimer  cities  and  rural 
heartlands.  It  is  designed  to  empower 
people  and  commimities  by  inspiring 
Americans  to  work  together  to  create 
jobs  and  opportimity. 

Under  this  program  the  Federal 
Government  has  designated  9 
Empowerment  Zones  (Atlanta,  GA; 
Baltimore,  MD;  Chicago,  IL;  Detroit,  MI; 
New  York.  NY;  Philadelphia,  PA/ 
Camden,  NJ;  Kentucky  Highlands.  KY; 
Mid-Delta,  MS;  and  Rio  Grande  Valley, 
TX);  2  Supplemental  Empowerment 
Zones  (Los  Angeles,  CA  and  Cleveland, 
OH);  and  95  Enterprise  Commimities  (a 
full  Ust  of  which  is  available  upon 
request).  Interested  individuals  may 
contact  the  Department  of  Housing  and 
Urban  Development  (HUD)  at  1-800- 
998-9999  for  additional  injformation  on 
the  Empowerment  Zone  and  Enterprise 
Commimity  Program. 

Under  the  Empowerment  Zone  and 
Enterprise  Community  Program 
communities  are  invited  to  submit 
strat^c  plans  that  comprehensively 
address  howthe  cammimity  would  link 
economic  development  with  education 
and  training,  as  weU  as  how  community 
dev^pment,  pubhcsafety,  human 
services,  and  environmental  initiatives 
together  would  support  sustainable 
communities. 

Priority: 

The  Secretary  gives  competitive 
preference  to  applications  that — 

(1)  Propose  the  provision  of 
substantial  services  in  Empowerment 
Zones  or  Enterprise  Communities;  and 

(2)  Propose  projects  that  contribute  to 
the  strategic  plan  of  the  Empowerment 
Zone  or  Enterprise  Commimity 
activities  and  that  are  made  an  integral 
component  of  the  Empowerment  Zone 
or  Enterprise  Community  activities. 

A  PWI  project  may  provide  services  at 
one  or  more  sites.  Under  this  program 
a  PWI  project  is  considered  to  be 
providing  substantial  services  in  a  zone 
or  community  if  a  minimum  of  51 
percent  of  the  total  number  of  persons 
served  by  the  project,  irrespective  of  the 
number  of  sites,  reside  in  a  zone  or 


community  and  at  least  one  of  the 
project  sites  is  located  within  the 
boundaries  of  a  zone  or  community.  If 
there  is  only  one  project  site,  it  must  be 
located  within  the  boundaries  of  a  zone 
or  community. 

Invitational  Priorities:  Within  the 
competitive  priority  in  this  notice,  the 
Secretary  is  particularly  interested  in 
applications  that  meet  one  or  more  of 
the  following  invitational  priorities. 
However,  under  34  CFR  75.105(c)(1)  an 
apphcation  that  meets  one  or  more  of 
these  invitational  priorities  does  not 
receive  competitive  or  absolute 
preference  over  other  apphcations: 

Invitational  Priority  1.  Projects  that 
demonstrate  the  use  of  alternative  work 
setting  models  of  employment,  such  as 
flexiplace  or  telecommute,  to  assist 
individuals  with  disabihties  to  secure 
and  maintain  competitive  employment. 

Invitational  Priority  2.  Projects  that 
demonstrate  the  use  of  workplace 
apprenticeship  programs  designed  to 
encourage,  support,  and  train 
individuals  with  disabihties  for 
employment  in  careers  with 
advancement  potential. 

Invitational  Priority  3.  Projects  that 
demonstrate  effective  outreach  and 
collaboration  with  minority-owned 
businesses  in  order  to  seciue 
competitive  placement  opportunities  for 
individuals  vdth  disabihties.  Minority- 
owned  businesses  are  defined  as 
nonprofit  and  for-profit  entities  at  least 
51  percent  owned  or  controlled  by  one 
or  more  minority  individuals. 

Invitational  Priority  4.  Projects  that 
demonstrate  a  service  model  or  design 
that  will  facUitate  the  transition  from 
school-to-work  of  individuals  widi 
disabihties.  Projects  should  focus  on 
placing  youth  with  disabihties  in 
employment  with  career  path  or  career 
advancement  opportunities. 

For  Applications  and  General 
Information  Contact:  Constance  Pledger, 
U.S.  Department  of  Education,  600 
Independence  Avenue  SW.,  room  3318 
Switzer  Building,  Washington,  DC 
20202-2741.  Telephone:  (202)  205-9343 
or  the  electronic  bulletin  boards  of  the 
Rehabihtation  Services  Administration 
at  (202)  205-5574  (2400  bps)  or  (202) 
205-9950  (9600  bps)  to  order 
apphcations;  or  (202)  205-9415  for 
information. 

Program  Authority:  29  U.S.C.  795g. 

84.235U    Special  Projects  and 
Demonstrations  for  Providing  Vocational 
Rehabilitation  Services  to  Individuals  with 
Disabilities 

Purpose  of  Program:  To  provide 
financial  assistance  to  projects  for 
expanding  or  otherwise  improving 
vocational  rehabihtation  and  other 


rehabihtation  services  for  individuals 
with  disabilities,  especially  individuals 
with  the  most  severe  disabihties. 

Eligible  Applicants:  State  agencies; 
other  public  agencies  and  organizations, 
including  federally  recognized  Indian 
tribal  governments;  and  nonprofit 
private  agencies  and  organizations. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  80,  81,  82,  and 
85;  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  369  and  373. 

Priorities: 

Competitive  Priority:  Under  34  CFR 
75.105(c)(2)(i)  and  the  notice  of  final 
priorities  for  this  program  published  in 
the  Federal  Register  on  December  9,   . 
1994  (59  FR  63860),  Uie  Secretary  gives 
preference  to  apphcations  that  meet  the 
following  competitive  priority.  The 
Secretary  awards  10  points  to  an 
apphcation  that  meets  this  competitive 
priority.  These  points  are  in  addition  to 
any  points  the  apphcation  earns  under 
the  selection  criteria  for  the  program: 

Providing  Program  Senices  in  an 
Empowerment  Zone  or  Enterprise 
Community. 

Background:  , 

The  Empowerment  Zone  and  ' 
Enterprise  Community  Program  is  a 
critical  element  of  the  Administration's 
community  revitahzation  strategy.  The 
program  is  a  first  step  in  rebuilding 
communities  in  America's  poverty- 
stricken  inner  cities  and  rural 
heartlands.  It  is  designed  to  empower 
people  and  communities  by  inspiring 
Americans  to  work  together  to  create 
jobs  and  opportunity. 

Under  this  program  the  Federal 
Government  has  designated  9 
Empowerment  Zones  (AUanta,  GA; 
Baltimore,  MD;  Chicago,  IL;  Detroit,  MI; 
New  York,  NY;  Philadelphia,  PA/ 
Camden,  NJ;  Kentucky  -Highlands,  KY; 
Mid-Delta,  MS;  and  Rio  Grande  Valley^ 
TX);  2  Supplemental  Empowerment 
Zones  (Los  Angeles,  CA  and  Cleveland, 
OH);  and  95  Enterprise  Communities  (a 
full  hst  of  which  is  available  upon 
request).  Interested  individuals  may 
contact  the  Department  of  Housing  and 
Urban  Development  (HUD)  at  1-800- 
998-9999  for  additional  information  on 
the  Empowerment  Zone  and  Enterprise 
Community  Program. 

Under  the  Empowerment  Zone  and 
Enterprise  Community  Program 
communities  are  invited  to  submit 
strategic  plans  that  comprehensively 
address  how  the  community  would  link 
economic  development  with  education 
and  training,  as  well  as  bow  commimity 
development,  pubhc  safety,  human 
services,  and  environmental  iratiative 
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together  would  support  sustainable 
communities. 

Priority 

The  Secretary  gives  competitive 
preference  to  applications  that — 

(1)  Propose  the  provision  of 
substantial  services  in  Empowerment 
Zones  or  Enterprise  Communities;  and 

(2)  Propose  projects  that  contribute  to 
the  strategic  plan  of  the  Empowerment 
2k>ne  or  Enterprise  Ck)mmunity  and  that 
are  made  an  integral  component  of  the 
Empowerment  Zone  or  Enterprise 
Community  activities. 

Under  this  program  a  project  is 
considered  to  be  providing  substantial 
services  if  a  minimum  of  51  percent  of 
the  persons  served  by  the  project  reside 
within  the  Empowerment  Zone  or 
Enterprise  Community.  

Invitational  Priorities:  Under  34  CFR 
75.105(c)(1)  the  Secretary  is  particularly 
interested  in  applications  that  meet  one 
or  more  of  the  following  invitational 
priorities.  However,  an  apphcation  that 
meets  one  or  more  of  these  invitational 
priorities  does  not  receive  competitive 
or  absolute  preference  over  other 
appUcations: 

Invitational  Priority  1 — Services  to 
Minorities  and  Women.  Applications 
that  propose  to  provide  culturally 
sensitive  vocational  rehabiUtation 
services  and  make  significant  outreach 
efforts  to  identify  and  serve  individuals 
with  disabilities  from  minority 
backgroimds  and  women  with 
disabilities. 

Invitational  Priority  2 — Services  to 
People  with  HIV  or  AIDS.  Applications 
that  propose  to  provide  vocational 
rehabiUtation  services  to  people  with 
HIV  or  AIDS. 

Invitational  Priority  3 — Rehabilitation 
Technology.  Applications  that  address 
the  uses  of  technology  in  the  successful 
rehabiUtation  of  individuals  with 
disabiUties. 

For  Applications  or  Information 
Contact:  Pamela  Martin.  U.S. 
Department  of  Education.  600 
Independence  Avenue,  SW..  room  3414, 
Switzer  Building,  Washington,  DC 
20202-2650.  Telephone:  (202)  205-8494 
or  the  electronic  bulletin  boards  of  the 
RehabiUtation  Services  Administration 
at  (202)  205-5574  (2400  bps)  or  (202) 
205-9950  (9600  bps)  to  order 
appUcations;  or  (202)  205-6494  for 
information. 

Program  Authority:  29  U.S.C.  777a(a)(l). 

84.235V    Special  projects  and 
demonstrations  for  providing  transitional 
rehabilitation  services  to  youth  with 
disabilities. 

,    Purpose  of  Program :  To  provide  job 
training  to  prepare  youth  with 


disabilities  for  entry  into  the  labor  force, 
including  competitive  or  supported 
employment. 

Eligible  Applicants:  State  agencies; 
other  pubUc  agencies  and  organizations, 
including  federally  recognized  Indian 
tribal  governments;  and  nonprofit 
agencies  and  organizations. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  80.  81,  82.  and 
85;  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  369  and  376. 

Priority 

Competitive  Priority:  Under  34  CFR 
75.105(c)(2)(i)  and  the  notice  of  final 
priorities  for  this  program  pubUshed  in 
the  Federal  Register  on  December  9. 
1994  (59  FR  63860).  the  Secretary  gives 
preference  to  appUcations  that  meet  the 
following  competitive  priority.  The 
Secretary  awards  10  points  to  an 
appUcation  that  meets  this  competitive 
priority.  These  points  are  in  addition  to 
any  points  the  application  earns  imder 
the  selection  criteria  for  the  program: 

Providing  Program  Services  in  an 
Empowerment  Zone  or  Enterprise 
Community 

Background 

The  Empowerment  Zone  and 
Enterprise  Community  Program  is  a 
critical  element  of  the  Administration's 
community  revitalization  strategy.  The 
program  is  a  first  step  in  rebuilding 
communities  in  America's  poverty- 
stricken  inner  cities  and  rural 
heartlands.  It  is  designed  to  empower 
people  and  communities  by  inspiring 
Americans  to  work  together  to  create 
jobs  and  opportunity. 

Under  this  program  the  Federal 
Government  has  designated  9 
Empowerment  Zones  (Atlanta,  GA; 
Baltimore,  MD;  Chicago.  IL;  Detroit,  Ml; 
New  York.  NY;  Philadelphia,  PA/ 
Camden,  NJ;  Kentucky  Highlands,  KY; 
Mid-Delta.  MS;  and  Rio  Grande  Valley. 
TX);  2  Supplemental  Empowerment 
Zones  (Los  Angeles.  CA  and  Cleveland. 
OH);  and  95  Enterprise  Communities  (a 
full  Ust  of  which  is  available  upon 
request).  Interested  individuals  may 
contact  the  Department  of  Housing  and 
Urban  Development  (HUD)  at  1-800- 
998-9999  for  additional  information  on 
the  Empowerment  Zone  and  Enterprise 
Community  Program. 

JJnder  the  Empowerment  Zone  and 
Enterprise  Community  Program 
communities  are  invited  to  submit 
strategic  plans  that  comprehensively 
address  how  the  community  would  link 
economic  development  with  education 


and  training,  as  well  as  how  community 
development;  pubUc  safety,  human 
services,  and  environmental  initiative 
together  would  support  sustainable 
communities. 

Priority: 

The  Secretary  gives  competitive 
preference  to  appUcations  that — 

(1)  Propose  the  provision  of 
substantial  services  in  Empowerment 
Zones  or  Enterprise  Communities;  and 

(2)  Propose  projects  that  contribute  to 
the  strategic  plan  of  the  Empowerment 
Zone  or  Enterprise  Community  and  that 
are  made  an  integral  component  of  the 
Empowerment  Zone  or  Enterprise 
Community  activities. 

Under  tms  program  a  project  is 
considered  to  be  providing  substantial 
services  if  a  minimum  of  51  percent  of 
the  persons  served  by  the  project  reside 
within  the  Empowerment  Zone  or 
Enterprise  Commiuiity. 

For  Applications  or  Information 
Contact:  Pamela  Martin,  U.S. 
Department  of  Education,  600 
Independence  Avenue  SW.,  room  3414, 
Switzer  Building,  Washington,  DC 
20202-2650.  Telephone:  (202)  205-8494 
or  the  electronic  bulletin  boards  of  the 
RehabiUtation  Services  Administration 
at  (202)  205-5574  (2400  bps)  or  (202) 
205-9950  (9600  bps)  to  order 
appUcaUons;  or  (202)  205-8494  for 
information. 

Program  Authority:  29  U.S.C.  777a(b). 

84.250F    Vocational  rehabilitation  service 
projects  for  American  Indians  with 
disabilities. 

Purpose  of  Program:  To  provide 
vocational  rehabiUtation  services  in 
order  to  prepare  for  suitable 
employment  American  Indians  with 
disabiUties  who  reside  on  Federal  or 
State  reservations 

Eligible  Applicants:  Governing  bodies 
of  Indian  Tribes;  and  consortia  of  those 
governing  bodies  located  on  Federal  or 
State  reservations. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75,  77,  80.  81.  82,  and  85; 
and  (b)  The  regulations  for  this  program 
in  34  CFR  parts  369  and  371. 

Statutory  Priority:  Section  130(b)(4)  of 
the  Rehabilitation  Act  provides  that,  in 
making  new  awards  under  this  program, 
the  Secretary  gives  priority 
consideration  to  applications  for  the 
continuation  of  tribal  programs  that 
have  been  funded  under  this  program. 
For  this  competition  in  fiscal  year  1996, 
the  Secretary  will  implement  this 
priority  by  giving  a  competitive 
preference  of  10  bonus  points,  in 
accordance  with  34  CFR  75.105(c)(2)(i). 
to  applications  that  meet  this  priority. 


For  Applications  or  Infonnation 
Contact:  Barbara  M.  Sweeney.  U.  S. 
Department  of  Education,  600 
Independence  Avenue  SW..  room  3225. 
Switzer  Building,  Washington,  DC 
20202-2650.  Telephone: 
(202) 205-9544. 

Program  Authority:  29  U.S.C.  750. 

84.264B    Rehabilitation  continuing 
education  programs. 

Purpose  of  Program:  To  support 
cooperative  agreements  for  training 
centers  that  serve  either  a  Federal  region 
or  another  geographic  area  and  provide 
a  broad,  integrated  sequence  of  training 
activities  throughout  a  multi-State 
geoeraphical  area. 

Eligible  Applicants:  State  and  pubUc 
or  nonprofit  agencies  and  organizations, 
including  Indian  tribes  and  institutions 
of  higher  education. 

Note:  Applications  are  invited  for  the 
provision  of  training  for  Department  of 
Education  Regions  V.  Vn,  and  IX  only. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75.  77.  79.  80.  81.  82. 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  Parts  385  and  389. 

Note:  The  regulations  in  34  CFR  Part  79 
apply  to  all  applicants  except  federally 
recognized  Indian  tribes. 

Note:  The  regulations  in  34  CFR  Part  86 
apply  to  institutions  of  higher  education 
only. 

Priorities:  The  priority  in  the  notice  of 
final  priorities  for  this  program,  as 
pubUshed  in  the  Federal  Register  on 
December  5, 1994  (59  FR  62506).  For  the 
purpose  of  this  notice,  the  Secretary 
designates  this  priority  as  an  absolute 


priority  for  FY  1996.  Under  an  absolute 
priority  the  Secretary  funds  only 
appUcations  that  meet  the  priority  (34 
CFR  75.105(c)(3)). 

For  Applications  or  Information 
Contact:  Richard  MeUa.  U.S. 
Department  of  Education.  600 
Independence  Avenue  SW.,  room  3324. 
Switzer  Building,  Washington.  D.C. 
20202-2649.  Telephone:  (202)  205-9400 
or  the  electronic  buUetin  boards  of  the 
RehabiUtation  Services  Administration 
at  (202)  205-5574  (2400  bps)  or  (202) 
205-9950  (9600  bps)  to  order 
appUcations;  or  (202)  205-9400  for 
information. 

Program  Authority:  29  U.S.C.  771a. 

84.315    Capacity  building  for  tiadltioaaily 
underaerved  populatlORS. 

Purpose  of  Program:  To  provide 
outreach  services  and  other  related 
activities  (such  as  cooperative  effort^ 
to:  (1)  Historically  Black  CoUeges  and 
Universities.  Hispanic-serving 
institutions  of  higher  education,  and 
other  institutions  of  higher  education 
whose  minority  student  enrollment  is  at 
least  50  percent;  ^2)  nonprofit  and  for- 
profit  agencies  at  least  51  percent 
owned  or  controUed  by  one  or  more 
minority  individuals;  and  (3) 
underrepresented  populations,  to 
enhance  their  capacity  and  increase 
their  participation  in  competitions  for 
grants,  contracts,  and  cooperative 
agreements  under  titles  I  through  VID  of 
the  RehabiUtation  Act,  as  amended. 

Eligible  Applicants:  States;  other 
pubUc  and  nonprofit  agencies  and 
organizations;  and  for-profit  agencies 
and  organizations. 

Applicable  Regulations:  Since  this 
direct  grant  program  does  not  have 


implementing  regulations,  the  Secretary 
implements  this  program  imder  the 
authorizing  statute  (section  21  of  the 
RehabiUtation  Act)  and  the  EducaUon 
Department  General  Administrative 
Regulations  (EDGAR)  in  34  CFR  parts 
74,  75,  77.  79.  80.  81,  82.  85.  and  86. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Selection  Criteria:  To  evaluate 
appUcations  for  new  grants  under  this 
program,  the  Secretary  uses  the 
foUowing  selection  criteria  in  34  CFR 
75.210  for  a  discretionary  grant  program 
that  does  not  have  regulations: 

(a)  Meeting  the  purposes  of  the 
authorizing  statute  (35  points). 

(b)  Extent  of  need  for  the  project  (25 
points). 

(c)  Plan  of  operation  (20  points). 

(d)  QuaUty  of  key  personnel  (7 
points). 

(e)  Budget  and  cost  effectiveness  (5 
points). 

(f)  Evaluation  plan  (5  points). 

(g)  Adequacy  of  resources  (3  points). 
Project  Period:  Up  to  36  months. 
For  Applications  and  General 

Information  Contact:  Thomas  E.  Finch, 
U.S.  Department  of  Education.  600 
Independence  Avenue,  SW.,  room  3038. 
Switzer  Building,  Washington,  DC 
20202-2575.  Telephone:  (202)  205-8292 
or  the  electronic  buUetin  boards  of  the 
RehabiUtation  Services  Administration 
at  (202)  205-5574  (2400  bps)  or  (202) 
205-9950  (9600  bps)  to  order 
appUcations. 

Program  Authority:  Section  21  of  the 
RehabiUtation  Act  of  1973.  as  amended; 
29  U.S.C.  718b. 


Chart  7.— Office  of  Vcxjational  and  Adult  Education 


CFDA  No.  and  name 

Applications 
available 

Application 
deadline  date 

Deadline  tor 
Intergovern- 
mental review 

Estimated  range  of 
awards 

Estimated  avg. 
size  of  awante 

Estimated 

number  of 

awards 

Application  notices  tor  new  discre- 
tionary grant  awards,  tf  any,  will 
be  published  at  a  future  date 

• 

Invitation  to  CcHiiment: 

The  Secretary  welcomes  comments 
and  suggestions  for  improving  the 
annual  combined  appUcation  notice. 

Please  direct  any  comments  and 
suggestions  to  Steven  N.  Schatken. 
Assistant  General  Coimsel  for 
Regulations.  U.S.  Department  of 
Education.  600  Independence  Avenue. 
SW.  (room  5105,  FB-lOB).  Washington. 
D.C.  20202-2241. 


Dated:  August  4, 1995. 
Richard  W.  Riley. 

Secretary  of  Education. 

Appendix — Intergovernmental  Review 
of  Federal  Programs 

This  appendix  appUes  to  each 
program  that  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
part  79. 


The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen 
federaUsm  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  imder 
Executive  Order  12372.  AppUcants 
proposing  to  perfonn  activities  in  more 
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than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  of  those 
States  under  the  Executive  order.  A 
Usting  containing  the  Single  Point  of 
Contact  for  each  State  is  included  in  this 
appendix. 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areavdde,  regional,  and  local 
entities  may  submit  conunents  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-deUvered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  EO  12372— 
CFDA#  (commenter  must  insert 
number — including  suffix  letter,  if  any], 
U.S.  Department  of  Education,  room 
6213,  600  Independence  Avenue,  SW., 
Washington,  DC  20202-0124. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Reconunendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  1X1  time)  on  the 
date  indicated  in  this  notice. 

PLEASE  NOTE  THAT  THE  ABOVE 
ADDRESS  IS  NOT  THE  SAME 
ADDRESS  AS  THE  ONE  TO  WHICH 
THE  APPLICANT  SUBMITS  ITS 
COMPLETED  APPLICATION.  DO  NOT 
SEND  APPUCATIONS  TO  THE  ABOVE 
ADDRESS. 

State  Single  Points  of  Contact 

Note:  In  accordance  with  Executive  Order 
#12372,  this  listing  represents  the  designated 
State  Single  Points  of  Contact.  Because 
participation  is  voluntary  some  States  no 
longer  participate  in  the  process.  These 
include:  Alaska,  Colorado,  Connecticut, 
Hawaii,  Idaho,  Kansas,  Louisiana, 
Massachusetts,  Minnesota,  Montana, 
Nebraska,  Oklahoma,  Oregon,  Pennsylvania, 
South  Dakota,  Tennessee,  Virginia,  and 
Washington.  Alabama,  which  did  not 
participate  when  this  list  was  last  published 
by  the  Department  of  Education  in  June  1994, 
now  participates. 

Alabama 

Jon  C.  Strickland,  Alabama  Department  of 
Economic  and  Community  Affairs, 
Planning  and  Economic  Eievelopment 
Division,  401  Adams  Avenue, 
Montgomery,  Alabama  36103-5690, 
Telephone  (205)  242-5483,  FAX  (205)  242- 
5515 

Arizona 

Janice  Dunn,  Arizona  State  Clearinghouse, 
3800  N.  Central  Avenue,  Fourteenth  Floor, 
Phoenix,  Arizona  85012,  Telephone  (602) 
280-1315,  FAX  (602)  280-1305 


ArkaoMS 

Mr.  Tracy  L.  Copeland,  Manager,  State 
'  Clearinghouse,  Office  of  Intergovernmental 
Services,  Department  of  Finance  and 
Administration,  1515  W.  7th  Street,  room 
412,  Little  Rock,  Arkansas  72203, 
Telephone  (501)  682-1074  FAX  (501)  682- 
5206 

Califomia 

Grants  Coordinator,  Office  of  Planning  and 
Research,  1400  Tenth  Street,  room  121, 
Sacramento,  Califomia  95814,  Telephone 
(916)  323-7480,  FAX  (916)  323-3018 

Delawara 

Francine  Booth,  State  Single  Point  of  Contact, 
Executive  Department,  Thomas  Collins 
Building,  P.O.  Box  1401,  Dover,  Delaware 
19903,  Telephone  (302)  739-3326,  FAX 
(302)  739-5661 

District  of  Columbia 

Charles  Nichols,  State  Single  Point  of 
Contact,  Office  of  Grants  Management  and 
Development,  717  14th  Street,  N.W.,  Suite 
500.  Washington,  DC  20005,  Telephone 
(202)  727-6554.  FAX  (202)  727-1617 

Florida 

Suzanne  Traub-Metlay,  Florida  State 
Clearinghouse,  Intergovernmental  Affairs 
Policy  Unit,  Executive  Office  of  the 
Governor,  The  Capitol  (room  1603), 
Tallahassee,  Florida  32399-0001, 
Telephone  (904)  488-8114.  FAX  (904)  488- 
9005 

Georiga 

Tom  L.  Reid,  III,  Administrator,  Georgia  State 
Clearinghouse,  254  Washington  Street, 
S.W.,  room  401J,  Atlanta,  Georgia  30334, 
Telephone  (404)  656-3855  or  656-3829, 
FAX  (404)  656-7938 

Illinois 

Tim  Golemo,  State  Single  Point  of  Contact. 
Department  of  Commerce  and  Community 
Affairs.  620  East  Adams.  Springfield. 
Illinois  62701,  Telephone  (217)  782-1671, 
FAX  (217)  782-6620 

Indiana 

Francis  E.  Williams,  State  Budget  Agency, 
212  State  House,  Indianapolis,  Indiana 
46204,  Telephone  (3 17)  232-2972,  FAX 
(317)  233-3323 

Iowa 

Steven  R  McCann,  Division  for  Community 
Assistance,  Iowa  Department  of  Economic 
Development,  200  East  Gr^d  Avenue,  Des 
Moines,  Iowa  50309,  Telephone  (515)  242- 
4719,  FAX  (515)  242-4859 

Kentucky 

Ronald  W.  Cook,  Office  of  the  Governor, 
Department  of  Local  Government,  1024 
Capitol  Center  Drive,  Frankfort,  Kentucky 
40601-8204,  Telephone  (502)  573-2382, 
FAX  (502)  573-2512 

Maine 

Joyce  Benson,  State  Planning  Office,  State 
House  Station  #38,  Augusta,  Maine  04333, 
Telephone  (207)  287-3261,  FAX  (207)  287- 
6489 


Maryland 

William  G.  Carroll,  Manager,  State 
Clearinghouse,  for  Intergovernmental 
Assistance,  Maryland  Office  of  Planning, 
301  West  Preston  Street,  room  1104, 
Baltimore,  Maryland  21201-2365, 
Telephone  (410)  225-4490,  FAX  (410)  225- 
4480 

Michigan 

Richard  S.  Pastula,  Director,  Office  of  Federal 
Grants,  Michigan  Department  of 
Commerce,  P.O.  Box  30225,  Lansing, 
Michigan  48909.  Telephone  (517)  373- 
7356,  FAX  (517)  373-6683 

Mississippi 

Cathy  Mallette,  Clearinghouse  Officer, 
Department  of  Finance  and 
Administration,  455  North  Lamar  Street, 
Jackson,  Mississippi  39202-3087, 
Telephone  (601)  359-6762,  FAX  (601)  359- 
6764 

Missouri 

Lois  Pohl,  Federal  Assistance  Clearinghouse, 
Office  of  Administration,  P.O.  Box  809, 
room  760,  Truman  Building,  Jefferson  Qty, 
Missouri  65102,  Telephone  (314)  751- 
4834,  FAX  (314)  751-7819 

Nevada 

Department  of  Administration,  State 
Clearinghouse,  Capitol  Complex,  Carson 
City,  Nevada  89710,  Telephone  (702)  687- 
4065,  FAX  (702)  687-3983 

New  Hampshire 

Jeffrey  H.  Taylor,  Director,  New  Hampshire 
Office  of  State  Planning,  Attn: 
Intergovernmental  Review  Process/Mike 
Blake,  2  1/2  Beacon  Street,  Concord,  New 
Hampshire  03301,  Telephone  (603)  271- 
2155,  FAX  (603)  271-1728 

New  Jersey 

Gregory  W.  Adkins,  Assistant  Commisioner, 
New  Jersey  Department  of  Community 
Affairs 

Please  direct  all  correspondence  and 
questions  about  intergovernmental  review  to: 
Andrew  J.  Jaskolka,  State  Review  Process, 
Intergovernmental  Review  Unit,  CN  800, 
room  813A,  Trenton,  New  Jersey  08625- 
0800,  Telephone  (609)  292-9025,  FAX 
(609)  633-2132 

New  Mexico 

Robert  Peters,  State  Budget  Division,  room 
190,  Bataan  Memorial  Building,  Santa  Fe, 
New  Mexico  87503,  Telephone  (505)  827- 
3640,  FAX  (505)827-3861 

New  York 

New  York  State  Clearinghouse,  Division  of 
the  Budget,  State  Capitol,  Albany,  New 
York  12224,  Telephone  (518)  474-1605 

North  Carolina 

Chrys  Baggett,  Director,  N.C.  State 
Clearinghouse,  Office  of  the  Secretary  of 
Admin.,  116  West  Jones  Street,  Raleigh, 
North  Carolina  27603-8003,  Telephone 
(919)  733-7232,  FAX  (919)  733-9571 

North  Dakota 


North  Dakota  Single  Point  of  Contact,  Office 
of  Intergovernmental  Assistance,  600  East 
Boulevard  Avenue,  Bismarck,  North 
Dakota  58505-0170,  Telephone  (701)  224- 
2094,  FAX  (701)  224-2308 

OlJo 

Larry  Weaver,  State  Single  Point  of  Contact, 
State  Clearinghouse,  Office  of  Budget  and 
Management,  30  East  Broad  Street,  34th 
Floor,  Columbus,  Ohio  43266-0411 
Please  direct  correspondence  and 
questions  about  intergovernmental  review  to: 
Linda  Wise,  Telephone  (614)  46&-0698,  FAX* 
(614)  466-5400 

Rhode  Island 

Daniel  W.  Varin,  Associate  Director, 
Department  of  Administration,  Division  of 
Planning,  One  Capitol  Hill,  4th  Floor, 
Providence,  Rhode  Island  02908-5870, 
Telephone  (401)  277-2656,  FAX  (401)  277- 
2083 

Please  direct  correspondence  and 
questions  to: 
Review  Coordinator,  Office  of  Strategic 

Planning 

South  Carolina 

Omeagia  Burgess,  State  Single  Point  of 
Contact,  Grant  Services,  Office  of  the 
Governor,  1205  Pendleton  Street,  room 
477,  Columbia,  South  Carolina  29201, 
Telephone  (803)  734-0494,  FAX  (803)  734- 
0385 

Texas 

Tom  Adams,  Governors  Office,  Director, 
Intergovernmental  Coordination,  P.O.  Box 


12428,  Austin,  Texas  78711,  Telephone 
(512)  463-1771,  FAX  (512)  463-1888 

Utah 

Carolyn  Wright,  Utah  State  Clearinghouse, 
Office  of  Planning  and  Budget,  room  116, 
State  Capitol,  Salt  Lake  Qty,  Utah  84114, 
Telephone  (801)  538-1535,  FAX  (801)  538- 
1547 

Vermont 

Nancy  McAvoy,  State  Single  Point  of 
Contact,  Pavilion  Office  Building,  109  State 
Street,  Montpelier,  Vermont  05609, 
Telephone  (802)  828-3326,  FAX  (802)  828- 
3339 

West  Virginia 

Fred  Cutlip,  Director,  Community 
Development  Division,  West  Virginia 
Development  Office,  Building  #6,  room 
553,  Charleston,  West  Virginia  25305, 
Telephone  (304)  558-4010,  FAX  (304)  558- 
3248 

Wisconsin 

Martha  Kemer,  Section  Chief,  State/Federal 
Relations,  Wisconsin  Depiartment  of 
Administration,  101  East  Wilson  Street,  6th 
Floor,  P.O.  Box  7868,  Madison,  Wisconsin 
53707,  Telephone  (608)  266-2125,  FAX 
(608)  267-6931 

Wyoming 

Sheryl  Jeffiies,  State  Single  Point  of  Contact, 
Herschler  Building,  4th  Floor,  East  Wing, 
Cheyenne,  Wyoming  82002,  Telephone 
(307)  777-7574,  FAX  (307)  638-8967 

Territories 

Guam 

Mr.  Giovanni  T.  Sgambelluri,  Director, 
Bureau  of  Budget  and  Management 


Research,  Office  of  the  Governor,  P.O.  Box 
2950,  Agana,  Guam  96910,  Telephone  011- 
671-472-2285,  FAX  011-671-472-2825 

Northern  Mariana  Islands 

State  Single  Point  of  Contact,  Planning  and 
Budget  Office,  Office  of  the  Governor, 
Saipan,  CM,  Northern  Mariana  Islands 
96950 

Puerto  Rico 

Norma  Burgos/Jose  B.  Caro,  Chairwoman/ 
Director,  Puerto  Rico  Planning  Board, 
Federal  Proposals  Review  Office,  Minillas 
Government  Center,  P.O.  Box  41119,  San 
Juan,  Puerto  Rico  00940-1119,  Telephone 
(809)  727-4444  or  723-6190.  FAX  (809) 
724-3270  or  724-3103 

Virgin  Islands 

Jose  George.  Director,  Office  of  Management 
and  Budget,  #41  Norregade  Emancipation 
Garden  Station,  Second  Floor,  Saint 
Thomas,  Virgin  Islands  00802 
Please  direct  all  questions  and 

correspondence  about  intergovernmental 

review  to: 

Linda  Clarke,  Telephone  (809)  774-0750, 

FAX  (809)  776-0069 

Note:  This  list  is  based  on  the  most  current 
information  provided  by  the  States. 
Information  on  any  changes  or  apparent 
errors  should  be  provided  to  Donna  Rivelli 
(Telephone  (202)  395-5858)  at  the  Office  of 
Management  and  Budget  and  to  the  State  in 
question.  Changes  to  the  list  will  only  be 
made  upon  formal  notification  by  the  State. 

[FR  Doc.  95-19748  Filed  8-9-95;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationai  Institutes  of  Health 

Recombinant  DNA  Research: 
Proposed  Actions  Under  the 
Guidelines 

AGENCY:  National  Institutes  of  Health 
(NIH),  PHS.  DHHS. 
ACTION:  Notice  of  Proposed  Actions 
Under  the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules 
(59  FR  34496,  amended  59  FR  40170. 
amended  60  FR  20726). 

SUMMARY:  This  notice  sets  forth 
proposed  actions  to  be  taken  under  the 
NIH  Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules  (59  FR 
34496,  amended  59  FR  40170,  amended 
60  FR  20726).  Interested  parties  are 
invited  to  submit  comments  concerning 
these  proposals.  These  proposals  will  be 
considered  by  the  Recombinant  DNA 
Advisory  Committee  at  its  meeting  on 
September  11-12, 1995.  After 
consideration  of  these  proposals  and 
comments  by  the  Recombinant  DNA 
Advisory  Committee,  the  Director  of  the 
National  Institutes  of  Health  will  issue 
decisions  in  accordance  with  the  NIH 
Guidelines. 

DATES:  Comments  received  by 
September  4, 1995,  will  be  reproduced 
and  distributed  to  the  Recombinant 
DNA  Advisory  Committee  for 
consideration  at  its  September  11-12, 
1995,  meeting. 

ADDRESSES:  Written  comments  and 
recommendations  should  be  submitted 
to  Dr.  Nelson  A.  Wivel,  Director,  Office 
of  Recombinant  DNA  Activities, 
National  Institutes  of  Health,  MSC  7010, 
6000  Executive  Boulevard,  Suite  302, 
Bethesda,  Maryland  20892-7010,  or  sent 
by  FAX  to  301-496-9839. 

All  comments  received  in  timely 
response  to  this  notice  will  be 
considered  and  will  be  available  for 
public  inspection  in  the  above  office  on 
weekdays  between  the  boiu%  of  8:30 
a.m.  and  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Background  documentation  and 
additional  information  can  be  obtained 
from  the  Office  of  Recombinant  DNA 
Activities,  National  Institutes  of  Health, 
MSC  7010, 6000  Executive  Boulevard, 
Suite  302,  Bethesda,  Maryland  20892- 
7010,  Phone  301-496-9838,  FAX  to 
301-496-9839. 

SUPPLEMENTARY  INFORMATION:  The  NIH 
will  consider  the  following  actions 
under  the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules: 


JMI 


I.  Addition  to  Appendix  D  of  the  NIH 
Gnidelines  Reganiing  a  Human  Gone 
Transfer  Protocol/Drs.  Steiner  and  Holt 

On  April  13, 1995,  Drs.  Mitchell 
Steiner  and  Jeffrey  Holt  of  Vemderfailt 
University  School  of  Medicine, 
Nashville,  Tennessee,  submitted  a :; 
human  gene  transfer  protocol  entitfed: 
Gene  Therapy  for  the  Treatment  of 
Advanced  Prostate  Cancer  by  In  Vivo 
Transduction  with  Prostate-Targeted 
Retroviral  Vectors  Expressing  Antisense 
c-myc  RNA  to  the  Recombinant  DNA 
Advisory  Committee  for  formal  review 
and  appreval  during  the  June  8-9. 1995, 
meeting.  Ehie  to  reviewers'  comments 
before  the  June  1995  meeting,  the 
protocol  was  deferred  and  not 
forwarded  to  the  committee. 

On  July  7, 1995,  Drs.  Steiner  and  HoU 
submitted  a  revised  protocol  to  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval  during 
the  September  11-12, 1995,  meeting. 

n.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Dr.  Qystal 

In  a  letter  dated  July  17, 1995,  Dr. 
Ronald  Crystal  of  the  New  York 
Hospital— Cornell  Medical  Center,  New 
York,  New  York,  submitted  a  human 
gene  transfer  protocol  entitied:  A  Phase 
I  Study  of  Direct  Administration  of  a 
Replication  Deficient  Adenovirus  Vector 
Containing  the  E.  coli  Cytosine 
Deaminase  Gene  to  Metastatic  Colon 
Carcinoma  of  the  Liver  in  Association 
with  the  Oral  Administration  of  the  Pro- 
Drug  5-Fluorocytosine  to  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval. 

m.  Additicm  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Drs.  Hortobagyi. 
Lopez-Berestein,  Hung 

In  a  letter  dated  July  11, 1995,  Drs. 
Gabriel  Hortobagyi,  Gabriel  Lopez- 
Berestein,  and  Mien-Chie  Himg  of  the 
University  of  Texas,  MD  Anderson 
Cancer  Center,  Houston,  Texas, 
submitted  a  human  gene  transfer 
protocol  entitled:  Phase  I  Study  of  ElA 
Gene  Therapy  for  Patients  with 
Metastatic  Breast  or  Ovarian  Cancer  that 
Overexpress  HER-2/neu  to  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval. 

IV.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Drs.  Curiel  and 
Alvarez 

In  a  letter  dated  January  5, 1995.  Drs. 
David  Curiel  and  Ronald  Alvarez  of  the 
University  of  Alabama.  Birmingham, 
Alabama,  submitted  a  human  gene 
transfer  protocol  entitled:  A  Phase  I 


Study  of  Recombinant  Adenovirus 
Vector-Mediated  Delivery  of  an  Anti- 
erbB-2  Single-Chain  (sFv)  Antibody 
Gene  for  Previously  Treated  Ovarian 
and  Extraovarian  Cancer  Patients  to  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval  at  its 
March  6-7, 1995,  meeting.  Due  to 
reviewers'  comments  before  the  March 
1995  meeting,  the  protocol  was  not 
forwarded  to  the  committee. 

In  a  letter  dated  April  12, 1995,  Drs. 
Curiel  and  Alvarez  submitted  a  revised 
protocol  to  the  Recombinant  DNA 
Advisory  Committee  for  formal  review 
and  approval  at  its  June  8-9, 1995, 
meeting.  Due  to  reviewers'  comments 
before  the  Jime  1995  meeting,  the 
protocol  was  deferred  and  not 
forwarded  to  the  committee. 

On  July  14, 1995,  Drs.  Curiel  and 
Alvarez  submitted  a  revised  protocol  to 
the  Recombinant  DNA  Advisory 
Committee  for  formal  review  and 
approval  during  the  September  11-12, 
1995,  meeting. 

V.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Dr.  Isner 

hi  a  letter  dated  July  14, 1995,  Dr. 
Jeffi^y  Isner  of  St.  Elizabeth's  Medical 
Center.  Tufts  University  School  of 
Medicine,  Boston,  Massachusetts, 
submitted  a  hiunan  gene  transfer 
protocol  entitled:  Arterial  Gene  Transfer 
for  Restenosis  to  the  Recombinant  DNA 
Advisory  Committee  for  formal  review 
and  approval. 

VI.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Drs.  Bozik,  Gilbert, 
Lotze 

In  a  letter  dated  July  13, 1995,  Drs. 
Michael  Bozik,  Mark  Gilbert,  and 
Michael  Lotze  of  the  University  of 
Pittsburgh  Cancer  Institute,  Pittsburgh, 
Pennsylvania,  submitted  a  human  gene 
transfer  protocol  entitled:  Gene  Therapy 
of  MaUgnant  GUomas:  A  Phase  I  Study 
of  IL-4  Gene-Modified  Autologous 
Tumor  to  EUcit  an  Immune  Response  to 
the  Recombinant  DNA  Advisory 
Committee  for  formal  review  and 
approval. 

Vn.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Dr.  Riddell 

In  a  letter  dated  July  11, 1995,  Dr. 
Stanley  Riddell  of  the  Fred  Hutchinson 
Cancer  Research  Center,  Seattle, 
Washington,  submitted  a  human  gene 
transfer  protocol  entitled:  Phase  I  Study 
to  Evaluate  the  Safety  of  Cellular 
Adoptive  Immunotherapy  using 
Autologous  Unmodified  and  Genetically 
Modified  CD8+  HIV-Specific  T  Cells  in 


HIV  Seropositive  Individuals  to  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval. 

Vm.  Addition  to  Appradix  D  of  the 
NIH  Guidelines  Regarding  a  Human 
I  Gene  Transfer  ProtocolA)r.  Ro8eid)latt 

n  In  a  letter  dated  July  13, 1995,  Dr. 
Joseph  Rosenblatt  of  the  University  of 
CaUfomia,  Los  Angeles,  CaUfomia, 
submitted  a  human  gene  transfer  * 
protocol  entitled:  A  Phase  I  Trial  ot 
Autologous  CD34+  Hematopoietic 
Progenitor  Cells  Transduced  with  an 
Anti-HIV-l  Ribozyme  to  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 


Program  Announcements"  (45  FR 
39592,  June  11, 1980)  requires  a 
statement  concerning  the  official 
government  programs  contained  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Normally,  NIH  lists  in  its 
aimouncements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  FederaJ  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  not  to  be  cost 
effective  or  in  the  public  interest  to  ' 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 


not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the 
individual  program  listing,  NIH  invites 
readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  Usted  in 
the  Catalog  of  Federal  Domestic 
Assistance  are  affected. 

Efiiective  Date:  July  31, 199S. 

Suzanne  Medgyesi-Mitschuig, 

Acting  Deputy  Director  for-Science  Policy  and 
Technology  Transfer. 

[FR  Doc.  95-19872  Filed  »-9-95;  8:45  am) 
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Executive  Order  12969  of  August  8,  1995 

Federal  Acquisition  and  Community  Right-To-Know 

The  Emergency  Planning  and  Contununity  Right-to-Know  Act  of  1986  (42 
U.S.C.  11001-11050)  ("EPCRA")  and  the  Pollution  Prevention  Act  of  1990 
(42  U.S.C.  13101-13109)  ("PPA")  established  programs  to  protect  public 
health  and  the  environment  by  providing  the  public  with  important  informa- 
tion on  the  toxic  chemicals  being  released  into  the  air,  land,  and  water 
in  their  communities  by  manufacturing  facilities. 

The  Toxics  Release  Inventory  ("TRI")  established  pursuant  to  section  313(j) 
of  EPCRA,  42  U.S.C.  11023(j),  based  on  information  required  to  be  reported 
under  section  313  of  EPCRA  and  section  6607  of  PPA,  42  U.S.C.  13106 
provides  the  public,  industry,  and  Federal,  State,  and  local  governments 
with  a  basic  tool  for  making  risk-based  decisions  about  management  and 
control  of  toxic  chemicals,  that  can  have  significant  adverse  effects  on  human 
health  and  the  environment.  TRI  data  allow  the  public,  industry,  and  govern- 
ment to  gauge  the  progress  of  industry  and  government  efforts  to  reduce 
toxic  chemical  wastes. 

Sharing  vital  TRI  information  with  the  public  has  provided  a  strong  incentive 
for  reduction  in  the  generation,  and,  ultimately,  release  into  the  environment, 
of  toxic  chemicals.  Since  the  inception  of  the  TRI  program,  reported  releases 
to  the  environment  under  TRI  have  decreased  significantly. 

The  efficiency  of  the  Federal  Government  is  served  when  it  purchases  high 
quality  supplies  and  services  that  have  been  produced  with  a  minimum 
impact  on  the  public  health  and  environment  of  communities  surrounding 
government  contractors.  Savings  associated  with  reduced  raw  materials  usage, 
reduced  use  of  costly,  inefficient  end-of-pipeline  pollution  controls,  and 
reduced  liability  and  remediation  costs  from  worker  and  community  claims 
all  serve  to  increase  the  economic  and  efficient  provision  of  essential  "supplies 
and  services  to  the  government.  As  a  result  of  TRI  reporting,  many  manufac- 
turers have  learned  of  previous^  unrecognized  significant  efficiencies  and 
cost  savings  in  their  production  processes. 

The  Federal  Government's  receipt  of  timely  and  quality  supplies  and  services 
is  also  served  by  the  general  enhancement  of  relations  betv/een  government 
contractors  and  the  communities  in  which  they  are  situated,  as  well  as 
the  cooperative  working  relationship  between  employers  and  employees  who 
may  be  subject  to  exposure  to  toxic  materials. 

Information  concerning  chemical  release  and  transfer  can  assist  the  govern- 
ment to  purchase  efficiently  produced,  lower  cost,  and  higher  quality  supplies 
and  services  that  also  have  a  minimum  adverse  impact  on  community  health 
and  the  environment. 

NOW,  THEREFORE,  to  promote  economy  and  efficiency  in  government  pro- 
curement of  supplies  and  services,  and  by  the  authority  vested  in  me  as 
President  by  the  Constitution  and  the  laws  of  the  United  States  of  America, 
including  EPCRA,  42  U.S.C.  11001  et  seq.,  PPA,  42  U.S.C.  13101  et  seq., 
40  U.S.C.  471  and  486(a),  and  3  U.S.C.  301,  it  is  hereby  ordered  as  follows: 

Section  1.  Policy.  It  is  the  policy  of  the  executive  branch  in  procuring 
supplies  and  services  that,  to  ensure  the  economical  and  efficient  procure- 
ment of  Federal  Government  contracts.  Federal  agencies,  to  the  greatest 
extent  practicable,  shall  contract  with  companies  that  report  in  a  public 
manner  on  toxic  chemicals  released  to  the  environment. 
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Sec.  2.  Definitions.  2-201.  All  definitions  found  in  EPCRA  and  PPA  and 
implementing  regulations  are  incorporated  into  this  order  by  reference,  with 
the  following  exceptions  for  purposes  of  this  order. 

2-202.  "Federal  agency"  means  an  "Executive  agency,"  as  defined  in 
5  U.S.C.  105.  For  purposes  of  this  order,  military  departments,  as  defined 
in  5  U.S.C.  102,  are  covered  under  the  auspices  of  the  Department  of  Defense. 

2-203.  "Acquisition"  means  the  acquiring  by  contract  with  appropriated 
funds  of  supplies  or  services  (including  construction)  by  and  for  the  use 
of  the  Federal  Government  through  purchase  or  lease,  whether  the  supplies 
or  services  are  already  in  existence  or  must  be  created,  developed,  dem- 
onstrated, and  evaluated.  Acquisition  begins  at  the  point  when  the  Federal 
department  or  agency  needs  are  established  and  includes  the  description 
of  requirements  to  satisfy  agency  needs,  solicitation  and  selection  of  sources, 
award  of  contracts,  contract  financing,  contract  performance,  contract  admin- 
istration, and  those  technical  and  management  functions  directly  related 
to  the  process  of  fulfilling  agency  needs  by  contract. 

2-204.  "Toxic  chemicaT'  means  a  substance  on  the  list  described  in  section 
313(c)  of  EPCRA,  42  U.S.C.  11023(c),  as  it  exists  on  the  effective  date 
of  this  order. 

2-205.  "Administrator"  means  the  Administrator  of  the  United  States 
Environmental  Protection  Agency  ("EPA"). 

2-206.  "Federal  contmctof  means  an  entity  that  has  submitted  the  success- 
ful bid  or  proposal  in  response  to  a  competitive  acquisition  solicitation. 
Sec.  3.  Applicability.  3-301.  Each  Federal  agency  shall,  to  the  maximum 
extent  practicable,  include  in  contract  solicitations  as  an  eligibility  criterion 
for  the  award  of  competitive  acquisition  contracts  expected  to  equal  or 
exceed  $100,000  with  the  Federal  contractors  described  in  subsection  3- 
302,  the  requirement  that  such  contractors  must  file  (and  continue  to  file 
for  the  life  of  the  contract)  a  Toxic  Chemical  Release  Form  ("Form  R"), 
as  described  in  sections  313(a)  and  (g)  of  EPCRA,  42  U.S.C.  11023(a)  and 
(g),  for  each  toxic  chemical  manufactured,  processed,  or  otherwise  used 
by  the  Federal  contractor  at  a  facility,  as  described  in  section  313  of  EPCRA, 
42  U.S.C.  11023,  and  section  6607  of  PPA,  42  U.S.C.  13106. 

3-302.  The  Federal  contractors  subject  to  the  eligibility  criterion  described 
in  subsection  3-301  above  are  those  who  currently  report  to  the  TRI  pursuant 
to  section  313(b)(1)(A)  of  EPCRA,  42  U.S.C.  11023(b)(1)(A),  that  is,  manufac- 
turers having  Standard  Industrial  Classification  Code  ("SIC")  designations 
of  20  through  39  (as  in  effect  on  July  1, 1985). 

3-303.  Each  Federal  agency  shall  find  that  a  prospective  Federal  contractor 
has  satisfied  the  requirement  in  subsection  3-301  if  the  contractor  certifies 
in  a  solicitation  that  it: 

(a)  Does  not  manufacture,  process,  or  otherwise  use  any  toxic  chemi- 
cals listed  under  section  313(c)  of  EPCRA,  42  U.S.C.  11023(c); 

(b)  Does  not  have  10  or  more  full-time  employees  as  specified 
in  section  313(b)(1)(A)  of  EPCRA,  42  U.S.C.  11023(b)(1)(A); 

(c)  Does  not  meet  the  reporting  thresholds  established  under  section 
313(f)  of  the  EPCRA,  42  U.S.C.  11023(f);  or 

(d)  Has  complied  fully  with  the  reporting  requirements  of  subsection 
4-404. 

3-304.  Each  Federal  agency  shall  require  the  filings  described  in  subsection 
3-301  above  to  incFude  information  on  all  chemicals  identified  by  the  Admin- 
istrator pursuant  to  section  313(c)  of  EPCRA,  42  U.S.C.  11023(c),  as  of 
the  date  of  this  order. 

3-305.  Each  Federal  agency  may  amend  existing  contracts,  to  the  extent 
permitted  by  law  and  where  practicable,  to  require  the  reporting  of  informa- 
tion specified  in  subsection  3-301  above. 

3-306.  As  consistent  with  Title  IV  of  the  Federal  Acquisition  Streamlining 
Act  of  1994  (FASA),  Public  Law  103-355.  and  section  4(11)  of  the  Office 
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of  Federal  Procurement  Policy  Act,  41  U.S.C.  403111).  the  requirements 
of  this  order  are  only  applicable  to  competitive  acquisition  contracts  expected 
to  equal  or  exceed  $100,000. 

Sec.  4.  Implementation.  4-^01.  Not  later  than  September  30,  1995,  the 
EPA  shall  publish  in  the  Federal  Register  guidance  for  compliance  with 
this  order,  including  applicability  with  respect  to  subcontractors. 

4-402.  Within  30  days  of  the  issuance  of  the  guidance  provided  for  in 
subsection  4-401  above,  each  Federal  Agency  shall  include  in  all  acquisition 
solicitations  issued  on  or  after  the  effective  date  of  this  order,  the  provisions 
necessary  to  effect  this  order. 

4-403.  For  all  contracts  expected  to  exceed  $500,000,  each  Federal  agency 
shall  consult  with  the  Administrator  or  the  Administrator's  designee  when 
the  agency  believes  it  is  not  practicable  to  include  the  eligibility  requirement 
of  section  3-301  in  the  contract  solicitation  or  award. 

4-404.  Each  Federal  agency  shall  require  each  Federal  contractor  des- 
ignated in  subsection  3-302  above  to: 

(a)  Have  included  in  its  response  to  the  contract  solicitation  a 
certification,  as  specified  in  the  guidelines  published  pursuant  to 
subsection  4-401  of  this  order,  that  it  will  (if  awarded  the  contract) 
comply  with  the  requirements  of  subsection  3-301;  and 

(b)  File  with  the  Administrator  and  each  appropriate  State  pursuant 
to  section  313(a)  of  EPCRA.  42  U.S.C.  11023(a),  the  information 
required  by  subsection  3-301,  beginning  on  the  next  July  1  after 
the  date  on  which  the  contract  is  awarded. 

4-405.  Information  submitted  to  the  EPA  pursuant  to  subsection  4^04(b) 
above  shall  be  subject  to  the  trade  secret  protections  provided  by  section 
322  of  EPCRA,  42  U.S.C.  11042.  Information  that  is  not  trade  secret  shall 
be  made  available  to  the  public  pursuant  to  sections  313(h)  and  (j)  of 
EPCRA.  42  U.S.C.  11023(h)  and  (j).  The  Administrator  is  directed  to  review 
reports  submitted  pursuant  to  this  order  to  determine  the  appropriateness 
of  any  claims  for  trade  secret  protection. 

4-406.  When  the  Administrator  determines  that  a  Federal  contractor  has 
not  filed  the  necessary  forms  or  complete  information  as  required  by  sub- 
section 3-301  above,  the  Administrator  or  the  Administrator's  designee  may 
recommend  termination  of  the  contract  for  convenience.  The  Administrator 
shall  transmit  that  recommendation  to  the  head  of  the  contracting  agency, 
and  that  agency  shall  consider  the  recommendation  and  determine  whether 
to  terminate  the  contract.  In  carrying  out  this  responsibility,  the  Administrator 
may  investigate  any  subject  Federal  contractor  to  determine  the  adequacy 
of  compliance  with  the  provisions  of  this  order  and  the  Administrator's 
designee  may  hold  such  hearings,  public  or  private,  as  the  Administrator 
deems  advisable  to  assist  in  the  Administrator's  determination  of  compliance. 

4-407.  Each  contracting  agency  shall  cooperate  with  the  Administrator 
and  provide  such  information  and  assistance  as  the  Administrator  may  re- 
quire in  the  performance  of  the  Administrator's  functions  under  this  order. 

4-408.  Upon  request  and  to  the  extent  practicable,  the  Administrator 
shall  provide  technical  advice  and  assistance  to  Federal  agencies  in  order 
to  assist  in  full  compliance  with  this  order. 

Sec  3.  General  Provisions.  5-501.  The  requirements  of  this  order  shall  be 
implemented  and  incorporated  in  acquisition  regulations,  including  the  Fed- 
eral Acquisition  Regulations  (FAR),  within  90  days  after  the  effective  date 
of  this  order. 

5-502.  This  order  is  not  intended,  and  should  not  be  construed,  to  create 
any  right  or  benefit,  substantive  or  procedural,  enforceable  at  law  by  a 
party  against  the  United  States,  its  agencies,  it  officers,  or  its  employees. 
This  order  is  not  intended,  however,  to  preclude  judicial  review  of  final 
agency  decisions  in  accordance  with  the  Administrative  Procedure  Act.  5 
U.S.C.  701  et  seq. 
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5-503.  This  order  shall  be  effective  immediately  and  shall  continue  to 
be  in  effect  until  revoked. 


IXJUXaJu*A '^^Wlrft^^ 


IFR  Doc.  95-19972 
Filed  8-8-95;  5«1  pml 
Billing  code  3195-01-P 


THE  WHITE  HOUSE, 
August  8,  1995. 


Reader  Aids 


Federal  Register 

Vol.  60,  No.  154 
Thursday,  Atigust  10,  1995 


CUSTOMER  SERVICE  AND  INFORMATION 


Federal  Ragistar/Code  of  Federal  regulations 

General  Information,  indexes  and  other  finding       202-523-6227 

aids 
Public  inspection  announcement  line  523-5215 

Laws 

Public  Laws  Update  (numbers,  dates,  etc.)  523^6641 

Prasidantial  Oocumants 

Executive  orders  and  proclamations  623-5227 

The  United  States  Qovammant  Manual 

623-6227 

Ottwr  Ssfvicas 

Electronic  and  on-line  services  (voice)  623-4534 

Privacy  Act  Compilation  523-3187 

TDD  for  the  hearing  impaired  ■<  623-6229 


ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public  Law  numbers. 
Federal  Register  finding  aids,  and  list  of  documents  on  public 
inspection.  202-275-0920 

FAX-ON-DEMAND 

You  may  access  our  Fax-On-Demand  service.  You  only  need  a  bx 
machine  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  incur.  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Public  Inspection  list  and  7051-Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis. 
NOTE:  YOU  WILL  ONLY  GET  A  USTING  OF  DOCUMENTS  ON 
HLE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301-713-6905 

FEDERAL  REGISTER  PAGES  AND  DATES,  AUGUST 

39101-39240 1 

39241-39624 2 

39625-39834 3 

39835-40052 4 

40053-40258 7 

40259-40452 8 

40453-40736 9 

40737-40992 10 


CFR  PARTS  AFFECTED  DURING  AUGUST 


At  die  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  doamients  published  since 
the  revision  date  of  each  title. 

3  CFR 

Exacuttva  OrderK 

12967 39623 

12968 40245 

1 2969 40989 

PraaWantlal  DfnmnaBons: 
No.  95-32  of  July  28, 

1995 40255 

No.  95-33  of  July  31, 

1995 40257 

Prodiwuioni . 

681 4  „ 40451 

6815 .40736 


4  CFR 

21 


.40737 


5  CFR 

31 6„ 39101 

532 40744 

1 201 40744 

PropotadRulM: 

2421 „ 39878 

2422 39878 

7  CFR 

51 39241 

301 39101,  39835.  40053 

319 39101 

400 40054.  40055 

401 40055 

402 40055 

404 40055 

800 39242 

905 „ 40056 

922 „ 39104 

923 „....39i04 

924 39104 

929 40745 

931 40058 

948 39105.  40259 

950 40747 

981 40059 

982 40061 

984 40063 

989 39837 

993 39107 

1126 40260 

PropoMd  Rulaa: 

58 40115 

273 40311 

319 39888.  39889 

987 401 1 6 

1280 40313 

8  CFR 

103 40064 

212 40064 

217 40064 

235 40064 

264 40064 

286 40064 


9  CFR 

160 

39840 

161 

.39840 

Propoaad  BuHs: 

94 

39890 

10  CFR 

PrepoMd  RuIm: 
20 - 

40117 

30 

40117 

40 

40117 

50 

40117 

51 

..i....40117 

70 

.....40117 

72 „ 

.„ 40117 

490 

40539 

600 

40323 

12  CFR 

3 

6 

•  «••.■.. M. 

...39226,  39490 
39226 

208.. 

225 



...39226,  39490 
39226 

325. 

565 



..39226,  39490 
39226 

567 

.39226 

PrepoMd  Rulas: 
3 

39495 

208 

39496 

325 

39495 

327 

40776 

701 

i 39273 

741 

39274 

14  CFR 

25 

39625 

39 

39628. 
39637. 

71 

.39243, 
39631, 
39842, 

.39247, 

39245,  39627, 
39633.  39635, 
40748, 40750, 
40753,  40755 
39638,  39639, 

97 

40069 
..40070,  40071 

189 

39614 

Propoaad  Rules: 

39 40118,  40782,  40783 

71  39280.  39893  39894 

15  CFR 

902......... 

40020,  40227 
39248 

905 

39249 

801 

40336 

806 

.39128 

944 

.„„. 40540 

990 

39804 

16  CFR 

3 

39640 

234 

40262 

237 

40263 

11 


Federal  Register  /  Vol.  60,  No.  154  /  Thiu«day,  August  10,  1995  /  Reader  Aids 


242 40265 

91fl  40267 

252 .40463 

800 40704 

803 .40704 

1500.. -..._ 40785 


17CFR 

200 


...30643 


270 

274 

18CFR 

36 

284 


..39574, 39592 
39574 


...39251 
..39262 


284, 


19CFR 

132 


...39108 


20CFR 
336 


.......40073 


PrepoMd  RuIm: 

416 


.40542 


21CFR 

176 . .39646 

177 39647.  40073 

178 » 39648 

510 39846,  40454,  40456 

520...- 39846,  40454 

622 39846 

529 -40455 

524 .39846 

568 39846.  39847 


22CFR 

213 


..40456 


2«CfR 

26 

26 

202 


..39236 
.39236 
..39236 


26CFR 

1 39649.  40075 

31 -.391 09 

40 .40079 

48 40079 

301 39652.  40086 

602 40079 

PfopoMd  RuIm: 

1 39896,  39902,  40792. 

40794.  40796 
301 39903 

28CFR 

2 40092,  40094.  40270 

29CFR 

1910 40457 

1926 39254 

2606 39848 

2609 -.. 39848 

PfOpOMd  nUl#SS 

2510 39208 

1910 39281 

30CFR 

946 40271 

206 40120,40127 


31CFR 

515 

PropoMd  RuiM: 

1 „. 

103 


.39266 

.40797 
.39666 


32CFR 
92 


..40B77 


220.. 


33CFR 

100 

117 

126 

127 

137 


40096 

40097 

- 39788 

3978a 

.„. 39849 

165 - —.40458 

1 391 30 

117 39287, 40138 

166 40643 

183 40646 


34CFR 

366 


.39216 


.40688 


345 ....„ 

36CFR 

7 39257 

242 40569,  40461 

1253 40416 


13 -40798 

1415 39905 


38CFR 

2 


..40756 


39CFR 

111 


...39111 


40CFR 

9 40474 

51 „ 40098.  40465 

52 39115.  39258,  39851, 

39855,  39857,  40101,  40285, 

40286,  40291.  40292.  40465, 

40758 

61 '. 39263 

70... 30862,  401 01 

75 40296 

80 40006 

81 .39115,  39258,  39857, 

40297 

82 - 40420 

86. 39264,j*0474 

93 40098 

122 40230 

1 24 _ 40230 

1 36 39586 

180 40498.  40500,  40503 

185 40503 

258 40104 

712 39654 

Proposad  Rules: 

Ch.  1 39668 

51 39297 

52 39298,  39907,  39910. 

3991 1 .  40139.  40338.  40799 

61 39299 

70 39911,40140 

80 40009 

81 39298,  39911.  40338 


180 Je299. 39302, 40545 

186 39302 

258 40799 

302 -.40042 

356-.. 40042 

372 39132 

433 -...40145 

438 40145 

464 .40146 


41CFR 

Ch.114. 


.-.39864 


42  CFR 

409.^ -J9122 

484 _. 39122 

PrapoMd-RuliK 

412 —..39304 

413 -39304 

486. 39304 

489 39304 


43  CFR 

PubNc  Land  omws: 

7149 

7150 


.39666 
..39655 


44  CFR 

64 „ 39123 

65 39865.  39867 

67 - 


10.. 
67. 


.39694 
.39912 


45  CFR 

1 1 „ .J 40505 

1356 - .40605 

46  CFR 

30 39267. 40227 

67 .40238 

150 39267, 40227 

160 39268 


5 39306 

10 39306 

12 39306,40145 

15.-. 39306 

16 .40146 

47  CFR 

1 39268,  39656, 40712 

2 39657 

15 .....40760 

26....- - 40712 

73 39127,  39659,  40105, 

40301,40761 

87 .40227 

90 39660 

PropoMdRulM: 

1 39134 

61 39136 

64 39136 

69 39136 

73 39141.  39142.  39143. 

39308,  40146,  40812.  40813. 
40814 

48  CFR 

Ch.  II ., -..„ 401 05 

206 40106 

207 40106 


219 40106 

235 40107 

262 40106 

501 - 40107 

519 _. 39660 

S52 M.... ...—»•».. 39660 

601 .39861 

602 39661 

605  ••M*..«M**»*«****»**«**MWM**.*  -39661 

606 39661 

609-..- - .39661 

610 39661 

613 .39661 

616 »•.......—•« ••39661 

61 9i. .39661 

6% -.—..... — 39661 

636 -39661 

637 _ 39661 

663-..- - 39661 

939 — .- 39871 

1 801 40508 

1803 40508 

1804 40508 

1806 40508 

1808 40508 

1809 40508 

1810...- 40508 

1812 40508 

1814 40508 

1815- 40508 

1 81 9 - 40508 

1822 40508 

1825 40508 

1827 40508 

1829 40508 

1831.. 40508 

1833 40508 

1836 40508 

1837 40508 

1839 40508 

1846 - 40508 

1849 40608 

1850 - 40508 

1852 40508 

1853 40508 

1870 40508 

2801 40108 

2802 -....40108 

2804 40108 

2806 40108 

2807 40108 

2808 40108 

2809 _ 40108 

281 0 — 401 08 

2812 40108 

2813 40108 

2814 40108 

2815 40108 

2816 40108 

2817 40108 

2828 - 40108 

2829 40108 

2830 40108 

2832- 40108 

2833 40108 

2835 ...40108 

2845 40108 

2852 - 40108 

2870 - 40108 

Propotcd  RuIm: 

209 40146 

216 40146 

217 40146 

246 - -..40146 

252 40146 
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in 


49  CFR 

171 39608.  40030 

172 .39608,  39991,  40030 

173 40030 

178..- 40030 

^.- 40761 

$75 39269 

W3 -..39618 

39618 

40111 

- 40111 

II 40111 

1023 ....39874 

PvoposMl  RuIm: 

5 .39919 

571 39308 

1051 40548 

1220 40548 

1312 391 43 

80  CFR 

2- - 40301 

100 40469,  40461 

204 39248 

310 39271 

216..- „ .39271 

aSO 39271 

270 39271 

301 ...39663,  40227 

a04 39271 

6125 - 40113 

6181 .39991.  40302 

982 40303 

671 40763 

6172 40304,  40763 

ffl|5 .39877.  40304.  40763 

m 40304.  40763 

877 40763 

PitipoMd  RuteK 

17 39309.  39314.  39326. 

39337,  40149,  40339.  40549 

23.. 39347 

4Q2-....-...1 39921 

Ch.  vi  .„._ 40340.  40815 

638 ;. 40150 

6te-...,....- 39698 

6W 40815 

648 . 40341 

660 — - .40341 

6^1..- - 40341 

668 -. 39144 

697- - 39700 


LIST  OF  PUBLIC  LAWS 

Note:  No  public  bills  which 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  inclusion 
in  today's  List  of  Public 
Laws. 

Last  List  August  8,  1995 


Order  Now! 

The  United  States 
Government  Manual 
1994/95 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  ar>d  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
anchwho  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$30.00  per  copy 


Superintendent  of  Documents  PubUcations  Order  Form 


OnMr  Procaasmg  Codr. 

'6395 


Chmg9  your  order. 
Itaoasyl 


I I    Yll^i^y  please  send 


me 


To  fax  your  orders  (202)  512-2250 
copies  of  the  The  United  States  Government  Manual,  1994/95 


S/N  069-000-00058-4  at  $30.00  ($37.50  foreign)  each. 
The  total  cost  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  choose  method  of  payment: 

G  C!heck  payable  to  the  Superintendent  of  Documents 

-D 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


G  GPO  Deposit  Account       \_J_ 
Q  VISA  Q  MasterCard  Account 


(Street  address) 


I     I     I     I     I     I     I 


n 


(Credit  card  expiration  date) 


(City,  Sute.  Zip  code) 


Thank  you  for 
your  order! 


(Daytime  phone  including  area  code) 


(Authorizing  signature) 


(RevW94) 


(Purchase  order  no.) 


Mail  to:    Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


The  authentic  text  behind  the  news  .  .  . 


The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
fiill  text  of  the  President's  public 
speeches,  statements,  messages  to 
(Congress,  news  conferences,  and  other 
Presidential  materials  released  by  the 
White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  weel<. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  announcements. 
Indexes  are  published  quarterly. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Order  Processing  Code: 

*5420 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 
It's  easy! 


To  fax  your  orders  (202)  512-2233 

I   YES,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I 

can  keep  up  to  date  on  Presidential  activities. 


□  $132.00  First  Class  Mail  □  $75.00  Regular  Mail 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


For  privacy,  check  box  belnw: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

Q  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account 

□  VISA  □  MasterCard 


t     1             M 

1            (expiration) 

-D 


(Street  address) 


(City,  State,  Zip  code) 


(Daytime  phone  including  area  code) 


Purchase  order  no.) 


(Authorizing  signature)  '"'** 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


RcviKd 
1992 


The 

Federal  Register: 

What  It  U 

And 

How  To  Uae  It 


Announcing  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  Register— 
Code  of  Federal  Regulations  System 

This  handbook  is  iised  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Order  prcxxssii^g  code: 

*6173 

LJ  YES,  please  send  me  the  following: 


C/iarge  your  order. 
Its  Easy! 
lb  fax  your  orders  (202)-512-225e 


cepies  of  TtM  FMeral  Ftogistor-What  It  Is  and  How.Ds  Um  It,  at  VM  per  copy.  Stock  No.  069-000-00044-4 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account        \\    I    I I — I — I — I  ~  LJ 

I    I  VISA  or  MasterCard  Account . 


(Company  or  Penonal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


IE    znin    Id 

(Credit  card  expiration  date)               Tluink  yOU  for 

■                                                       your  oraen 

(Authorizing  Signature) 


(Rtv.  1-93) 


(Purchase  Order  No.) 

YES    NO 

Ma(y  we  make  your  name/address  available  to  Other  mailers?  I I    I I 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Cede  of  Federal  Regulations  or  what 
documents  have  been  published  In  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$26.00  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$24.00  per  year. 


A  finding  aid  is  included  in  each  publication  whch  lists 
Federal  Register  page  numbers  mth  the  date  ol  publication 
in  the  Federal  Flegister 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Procassing  Code: 

*5421 


I I    YES,  enter  the  following  indicated  subscriptions  for  one  year: 


Charge  your  order. 
It's  easy! 

To  tax  your  orders  (202)  512-2233 


LSA  ♦  List  of  CFR  Sections  Affected  (LCS)  at  $26.00  each 

Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  $ . 


_.  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


For  privacy,  check  box  below: 

G  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

G  Check  payable  to  Superintendent  of  Documents 


□  GPO  Deposit  Account 

Ml     1 

— 

□  VISA  □  MasterCard        1    1 

1       (expiration) 

rr    -  ■■■  !      1      1 

(City,  State,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature)  io/94 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

RO.  Box  371954.  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscripdon 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when,  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
ibe  top  hnc  (4  yow]ab6l  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  appioadmately  90  days 
before  this  date. 
/ .... 


y 


A  renewal  notice  will  be 
sent  approximately  90  days 
befixe  this  dare. 

/ 


tAFR     SMITH212J 

:j(»{n  smith 
:212  main  street 
:  pcxiestville  md  20747 


DEC95  R  1 


DEC95  R  1 


........................................................... 


tAFRDO  SMITH212J 

I  JOHN  SMITH  ! 

I  212  MAIN  STREET  j 

:  FORESTVILLE  MD  20747  : 

•  • 


^ 


Td  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscripd(m  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  ptopet  remittance.  Your  service 
will  be  reinstated. 

lb  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Si4)erintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

lb  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  coneqxmdence,  to  the  Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

lb  order  a  new  subscription:  Please  use  the  ord^  form  provided  bdow. 


.^^^.cxte  Superintendent  of  Documents  Subscription  Older  Form     Ctmgtyourordtr. 

♦5468  ^^  It%mt9yl 

f-i\McO  ^  '^  y*'^  orders  (20^  512-2233 

UT  COf  please  enter  my  subscriptions  as  folows: 

subscriptions  to  Federal  Register  (PR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 

of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $494  ($617.50  foreign)  each  per  year. 


The  total  cost  of  my  order  is  $_ 
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Federal  Register  /  Vol.  60.  No.  155  /  Friday,  August  11,  1995  /  Contents 


vn 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 


3CFR 
AdraMttrMhrt  OfderK 

Memorandums: 

Augusts,  1995 41791 

301 40993 

9  CFR 
Proposed  Rules: 

308 41029 

310 41029 

318 41029 

320 41029 

325 41029 

326 41029 

327  41029 

381  ■.■.■.■.".".■.■.; 41029 

14  CFR 

30  40993 

73.!'.".'.!'.'.'.'.!'." „ 40994 

Proposed  Rules: 

1  41160 

saZZZZ 41030 

6t        41160 

141' 41160 

143"""""" 41160 

17  CFR  ^^„^ 

240 40994 

]lu.^. 40995 

21  CFR 
Proposed  Rules: 

801 41314 

803 41314 

804  41314 

8^:::::::::::: 41314 

26  CFR  ^^„ 

1  40997 

effi'.;.'.'.;'.'.!!". 40997 

^^.^. 41016 

Proposed  Rules: 

2615 41033 

30  CFR 
Proposed  Rules: 

250 41034 

256 41034 

33  CFR 

165  (2  documents) 41017, 

41018 

JJ^"* 41286 

067::::::":: 41286 

f  ^"^^ 41018 

41018 

.41018 


Proposed  Rules: 


1. 


.41035 


40  CFR 

Proposed  Rules: 

300 41051. 

30  4115/ 

156:::::::::::: 41157 

47  CFR  ^^„_ 

73 " 41027 


48  CFR 

219 


227 

49  CFR 

571 


...41157 
.-41028 


..41157 


J 


vm 


Reader  Aids 


CUSTOMER  SERVICE  AND  INFORMATION 

Federal  Register/Code  of  Federal  Regulations 

General  Information,  indexes  and  other  finding        202-62^-5227 
olds 

Public  inspection  announcement  line  523-5215 

Laws 

Public  Laws  Update  (numbers,  dates,  etc.)  523-6641 

Presidential  Documents 

Executive  orders  and  proclamations  523-5227 

The  United  States  Government  IManual 

523-5227 
Other  Services       • 

Electronic  and  on-line  services  (voice)  523-4S34 

Privacy  Act  Compilation  523^0187 

TDD  for  the  hearing  impaired  523-5229 

ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public  Uw  numbers 

fnSion''"'"  """'"^  "^''  '""^  "^*  of  documents  on^bHc  ' 
mspection.  202-275-0920 

FAX-ON-DEIMAND 

You  may  access  our  Fax-On-Demand  service.  You  only  need  a  fax 
machme  and  there  is  no  charge  for  the  service  except  forTong 
distance  telephone  charges  the  user  may  incur.  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  Reeister's 

n.^'b:  s"a;;%"o5,^  T'f''  "^'"«  '^'^  ^^""^-  -^h^  ^-'--7 

numbers  are  7050-Public  Inspection  list  and  7051-Table  of 
Contents  hst.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis. 
NOTE:  YOU  WILL  ONLY  GET  A  LISTING  OF  DOTIIMFNItc:  om 
ScTn^oec?"  ™'  ^^"^'^  DOCUM'S?'rS'e'::fsT  °^ 
at  8M  S  rrr.^L^^  "^f*^  '"'^  "''P''"^  '"  °"^  office  located 

FEDERAL  REGISTER  PAGES  AND  DATES.  AUGUST 

39101-39240 ] 

39241-39624 ".'.'.'  2 

39625-39834 3 

39835-^40052...' 4 

40053-^0258 Z  7 

4025&-40452 ......"...  8 

40453-40736 •     9 

40737^0992 ".."....10 

40993-41792 n 


Federal  Register 

Vol.  60,  No.  155 
Friday,  August  11,  1995 


CFR  PARTS  AFFECTED  DURING  AUGUST 


A  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (I^A)  which 
ists  parts  and  sect  ons  affected  by  documents  published  s^nS^ 
the  revision  date  of  each  Utle. 

^ 40064 

264 40064 

286 _ 40064 


3  CFR 

Executive  Orders: 

12967 39623 

12968 40245 

12969 40989 

Presidential  Determinations: 
No.  95-32  of  July  28, 
1995 40255 

No.  95-33  of  July  31, 
1995 40257 

Proclamations: 

6614 40451 

6815 40736 

Administrative  Orders: 

Memofandums: 

August  8,  1995 41791 

4  CFR 

21 


.40737 


5  CFR 

316 39101 

532 40744 

1201 40744 

Proposed  Rules: 

2421 39878 

2422 39878 

7  CFR 

51 39241 

301 39101,  39835.  40053, 

40993 

319 39101 

40O 40054,40055 

401 40055 

402 40055 

404 ._ 40055 

800 39242 

905 : 40056 

922 39104 

923 39104 

924 39104 

929 40745 

931 40058 

948 391 05,  40259 

959 40747 

981 „...40059 

982 40061 

984 40063 

989 39837 

993 39107 

1126 40260 

Proposed  Rules: 

58 40115 

273 40311 

319 39888,39889 

987 40116 

1280 40313 

8  CFR 

103 


9  CFR 

]60 39840 

161 39840 

Proposed  Rules: 

^4;- 39890 

308 41029 

310 41029 

318 41029 

320 41029 

325 41029 

326 41029 

327 41029 

381 


.41029 


10  CFR 

Proposed  Rules: 

20 

30 

40 

50 


..40117 
..40117 
.40117 
.40117 


61 40117 

70 40117 

72 40117 

490 40539 

600 40323 

12  CFR 

3 39226,39490 

6 39226 

208 39226,39490 

225 39226 

325 39226,39490 

565 39226 

567 39226- 

Proposed  Rules: 

3 39495 

208 39495 

325 39495 

327 40776 

701 „ 39273 

741 39274 

14  CFR 

25 39625 

39 39243,  39245.  39627 

39628.39631,39633,39635,' 

39637,  39842,  40748,  40750, 

40753.  40755.  40993 

71 39247.  39638.  39639, 

40069 
73 40994 

97 40070.40071 

189 39614 

Proposed  Rules: 


1. 


.41160 


.40064 


39 40118,  40782,  40783, 

41030 


61   41160 

71  ".'.*.." 2^80.  39893.  39894. 

40020.40227 

141  41160 

1 43I" 41 1 60 

IS  CFR 

902 39248 

905 39249 

Proposed  Rules: 

801 -40336 

806 39128 

944  40540 

990l 39804 


16  CFR 

3 

234 

237 

242. 


...39640 
...40262 
...40263 
...40265 


248 40267 

252 40453 

800 40704 

803 40704 

1I5J0 -40785 

17  CFR 

200: 39643 

240 40994 

Proposed  Rules: 

270  39574.  39592 

274 39574 

18  CFR 

35 39251 

284..'. 39252 

Proposed  Rules: 

284 39895 

19  CFR 

I3i 39108 

'    1^1  ■ 40995 

20  CFR 

335 40073 

Pro(>osed  Rules: 

416 40542 

21  CFR 

175 - 39645 

1|7|B. 39645 

St 39647.40073 

178 39648 

StO 39846.  40454.  40455 

-       39846.  40454 

39846 

...^ 404{>t) 

{4 39846 

39846.  39847 

Proposed  Rules: 

801 41314 

41314 

41314 

J7      41314 


31    39109 

40'  ■ 40079 

48      40079 

30i ~ 39652.  40086 

602 40079,  40997 

Proposed  Rules: 

1 39896.  39902,  40792. 

40794.  40796 
301 39903 

28  CFR 

2 40092.  40094.  40270 

29  CFR 

20 41016 

1910 40457 

1 926 39254 

2606 39o4t> 

2609 39848 

Proposed  Rules: 

1910 ~ 39281 

2510 39208 

2615 41033 

30  CFR 

946 40271 

Proposed  Rules: 

206      40120.40127 

250  41034 

256.*. 41034 


Proposed  Rules: 


.41035 


.40456 


..39236 
..39236 
..39236 


MCFR 

1 39649.  40075.  40997 


31  CFR 

515 

Proposed  Rules: 

1 

103 ». 


.39255 

..40797 
..39665 


32  CFR 

92 40277 

Proposed  Rules: 

220 39285 

33  CFR 

100 40096 

117  40097 

126.'.'.'." 39788 

127  _....39788 

137'. 39849 

165 40458.41017.41018 

Proposed  Rules: 

1       39130 

117 39287,  40138 

165 40543 

183 40545 


34  CFR 

76 

000  >••■•••■•■■■■■■•'*■*' 

667 

Proposed  Rules: 
345 


...41286 
...39216 
...41286 


..40688 


38  CFR 

2 


36  CFR 

7       „39257 

242  40569.  40461 

1253 40416 


40798 

39905 


13 

1415. — 

37  CFR 


1.. 
2. 
7. 


.40756 


39  CFR 

111 


..39111 


40  CFR 

9       40474 

si'  40098.  40465 

52 391 15.  39258.  39851 . 

39855.  39857.  40101.  40285. 

40286.  40291.  40292,  40465, 

40758 

61 39263 

70   39862.  40101 

75      40295 

80 40006 

81 39115.  39258.  39857. 

40297 

82     40420 

B6.Z 39264,40474 

93 40098 

122    40230 

124 40230 

136 39586 

180   40498,  40500,  40503 

185 40503 

258 40104 

712 „ 39654 

Proposed  Rules: 

Oh.  1 39668 

51 39297 

52   39298.  39907,  39910, 

39911.40139.40338,40799 

61   39299 

70    39911,40140 

80    40009 

81 '.'.'.'" 39298,  3991 1 ,  40338 

180  39299,  39302,  40545 

185 39302 

194 39131 

258    40799 

300.. 41051 

302 40042 

355 40042 

372 39132 

433 40145 

438 40145 

464 40145 


.41018 
..41018 
..41018 


41  CFR 

Oh.  114. 


.38864 


Proposed  Rules: 

10 - 

67 


42  CFR 

409 39122 

484 39122 

Proposed  Rules: 

412     39304 

413."! 39304 

424     39304 

485 39304 

489""; 39304 


43CRR 

PuMc  Land  Orders: 

7149 

7150 


....39694 
39912 


45  CFR 

1 1 

1355 


.39655 
.39665 


.40505 
..40505 


44  CFR 

64     39123 

65" 39865.  39867 

67      39868 


4«  CFR 

30 39267,  40227.  41157 

67 40238 

150 ..39267.  40227.  41157 

160 -39268 

Proposed  Rules: 

c  ^^9306 

10 - 39306 

12  39306.  40145 

15 39306 

16 40145 

47  CFR  ' 

1  39268,  39656.  40712 

2        39657 

15".'.'. ~ 40760 

26  40712 

73  39127.  39659,  40105, 

40301.40761.41027 

87  ...40227 

90 39660 

Proposed  Rules: 

1      39134 

6i' 39136 

64'.'.'.'. --- 39136 

69   39136 

73  39141.39142,39143. 

39308.  40146.  40812.  40813. 
40814 

48  CFR 

Ch.  II ~ 40105 

206 40106 

207 - -...40106 

215   401 06 

219 " 40106.  41 157 

227         41157 

235'.'.'.'.'.'.".'. 40107 

252       40106 

501 "ZZ 40107 

519"!! 39660 

552 39660 

60l!'.r. 39661 

602      .- 39661 

605.'."" 39661 

606 - 39661 

609 : 39661 

610 39661 

613 39661 

616 39661 

619 39661 

625 39661 

636 39661 

637. 39661 

653...- 39661 

939      39871 

180i"Z 40508 

1803 - 40508 

1804 40508 

1805 40508 

1808 40508 

1809 ..- 40608 

1 81 0 - 40508 

1812 40508 

1814 40508 

1815 - 40508 

1819 40508 

1822 40508 


Federal 


1825 :. 40508 

1827 — 40508 

1829.... 40508 

1831 .40508 

1833 40508 

1835 _ 40608 

1837 40508 

1 839  ..„ .40508 

1846 40508 

1849 40508 

1850 40508 

1852 „ 40508 

1853 40508 

1870 40508 

2801 40108 

2802 40108 

2804 40108 

2805 40108 

2807 40108 

2808 40108 

2809 40108 

2810 40108 

2812 40108 

2813 40108 

2814 40108 


Register  /  Vol.  60.  No.  155  /  Friday,  August  11,  1995  /  Reader  Aids 


2815 40108 

2816 40108 

2817 40108 

2828 ., 40108 

2829 _ 40108 

2830 40108 

2832 „ 40108 

2833 40108 

2835 40108 

2845 40108 

2852 40108 

2870 40108 

Proposed  Rules: 

209 40146 

216 40146 

217 40146 

246 40146 

252 40146 

49CFR 

171 39608,40030 

172 39608,  39991,  40030 

173 40030 

178 40030 

390 : .....40761 


40993 


571 41028 

575 39269 

853 39618 

654.„. 39618 

800 40111 

830 40111 

831 40111 

1023 39874 

Proposed  Rules: 

5 39919 

571 39308 

1 061 40548 

1220 .....40548 

1312.... _....39143 

50CFR 

2 40301 

1 00 40459,  40461 

204 39248 

210 r. 39271 

216 39271 

250 39271 

270 39271 

301 39663,  40227 

604 39271 


825 „ 401 1 3 

661 39991,  40302 

662 40303 

663 39875 

671 40763 

672 _ 40304,  40763 

675 39877,  40304,  40763 

676 40304,  40763 

677 40763 

Proposed  Rules: 

17 39309,  39314.  39326, 

39337,  40149,  40339,  40549 

23 39347 

402 39921 

Ch.  VI 40340,  40815 

638 40150 

642 39698 

646 40815 

649 40341 

650 40341 

651 40341 

663 39144 

697 39700 


Rules  and  Regulations 


Federal  Register 

Vol.  60,  No.  155 
Friday.  August  11.  1995 


TWs  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appticabilrty  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t)y 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  No.  94-117-3] 

Oriental  Frurt  Fly;  Removal  of 
Quarantined  Area 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rule  as 
final  rule.  


summary:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  Oriental  fruit  fly 
regulations  by  removing  the  quarantine 
on  a  portion  of  Los  Angeles  Coimty,  CA, 
and  by  removing  the  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  that  area.  The  interim  rule 
was  necessary  to  relieve  restrictions  that 
are  no  longer  needed  to  prevent  the 
artificial  spread  of  the  Oriental  fruit  fly 
into  noninfested  areas  of  the  United 
States.  We  have  determined  that  the 
Oriental  fruit  fly  has  been  eradicated 

from  this  portion  of  Los  Angeles  County 

and  that  the  quarantine  and  restrictions 

are  no  longer  necessary. 

EFFECTIVE  DATE:  September  11, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Michael  B.  Stefan,  Operations  Officer. 

Domestic  and  Emergency  Operations, 

PPa  APHIS.  Suite  4C03, 4700  River 

Road  Unit  134,  Riverdale,  MD  20737- 

1236.  (301)  734-8247. 

SUPPLEMENTARY  INFORMATKM: 

Background 
M  an  interim  rule  effective  on  April 

7, 1995,  and  published  in  the  Federal 

Register  on  April  13. 1995  (60  FR 
18727-18728,  Docket  No.  94-117-2),  we 
amended  the  Oriental  fruit  fly 
regulations  in  7  CFR  301.93-3  by 
removing  the  quarantine  on  a  portion  of 


Los  Angeles  County,  CA,  and  by 
removing  the  restrictions  on  interstate 
movement  of  regulated  articles  from  that 

area. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before  June 
12, 1995.  We  did  not  receive  any 
comments.  The  facts  presented  in  the 
interim  rule  still  provide  a  basis  for  the 

rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act, 
Executive  Orders  12372  and  12778,  and 
the  Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 
List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

-    PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  tiiat  amended  7  CFR  301.93-3(c) 
and  that  was  published  at  60  FR  18727- 
18728  on  April  13, 1995. 

Authority:  7  U.S.C  150bb,  150dd,  150ee, 
ISOff,  161, 162,  and  164-167;  7  CFR  2.17, 
2.51,  and  371.2(c). 

Done  in  Washington,  DC.  this  3rd  day  of 
August  1995. 
Bobby  R.  Acord, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[PR  Doc.  95-19856  Filed  8-10-95;  8:45  am) 

BOiJNG  CODE  3410-34-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  95-NM-ie4^D;  Amendment 
39-8262;  AD  95-12-12] 

Airworthiness  Directives;  de  Havllland 
Model  DHC-a-102,  -103,  and  -106, 
Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

action:  Final  rule;  correction. 


SUMMARY:  This  document  corrects  a 
typographical  error  that  appeared  in 
airworthiness  directive  (AD)  95-12-12 
that  was  published  in  the  Federal 
Register  on  June  13, 1995  (60  FR  31063). 
The  typographical  error  resulted  in  a 
reference  to  a  part  number  that  does  not 
exist.  This  AD  is  applicable  to  certain  de 
Havilland  Models  DHO8-102,  -103, 
and  -106  series  airplanes  and  requires 
repetitive  operational  testing  of  the  stall 
warning  computers. 
DATES:  Effective  June  28, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  previously  approved  by 
the  Director  of  the  Federal  Register  as  of 
June  28, 1995  (60  FR  31063,  June  13, 
1995). 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Cuneo,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANE- 
172,  FAA.  New  York  Aircraft 
Certification  Office,  Engine  and 
Propeller  Directorate,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581,  telephone  (516)  256-7506;  fax 
(516) 568-2716. 
SUPPLEMENTARY  INFORMATION: 
Airworthiness  Directive  (AD)  95-12-12, 
amendment  39-9262.  appUcable  to 
certain  de  Havilland  Model  DHC-8-102, 
-103,  and  -106  series  airplanes,  was 
pubUshed  in  tiie  Federal  Register  on 
June  13, 1995  (60  FR  31063).  That  AD 
requires  repetitive  operational  testing  of 
the  stall  warning  computers  and 
replacement  of  non-operational  stall 
warning  computers  with  new  or 
serviceable  units.  That  AD  also  provides 
an  optional  terminating  action  for  the 
repetitive  operational  tests.  • 

As  published,  that  AD  contained  a 
typographical  error  in  paragraph  (b), 
which  describes  the  optional 
-    terminating  action.  That  paragraph 
stated  that  replacement  of  stall  wammg 
computers  having  part  number  (P/N) 
"3605-5,  -6,  or  -7"  with  new  stall 
warning  computers  having  P/N  3605-8 
would  constitute  terminating  action. 
However,  "P/N  3605-7"  was 
inadvertentiy  indicated  in  that 
paragraph  instead  of  the  correct  part 
number  of  "P/N  3605-4."  (In  fact,  P/N 
3605-7  does  not  exist.)  In  all  other  parts 
of  tiie  published  AD  and  its  preamble, 
these  part  numbers  were  correctly  cited 
as  "P/N  3605-4. -5,  and -6." 

Since  no  other  part  of  the  regulatory 
information  has  been  changed,  tiie  final 
rule  is  not  being  republished. 


JMI 


40994 
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The  effective  date  of  the  AD  remains 
June  28, 1995. 

§39.13    [Corrected] 
On  page  31065.  in  the  first  column. 
t^,      paragraph  (b)  of  AD  95-12-12  is 
corrected  to  read  as  follows: 

*        *        *        •        • 

(b)  Replacement  of  stall  warning 
computers  having  part  number  (P/N) 
3605-4.  -5.  or  -6  with  new  stall 
warning  computers  having  P/N  3605-8, 
in  accordance  with  Bombardier  Service 
Bulletin  S.B.  8-27-76.  dated  October  31, 
1994,  constitutes  terminating  action  for 
the  repetitive  operational  test 
requirements  of  this  AD. 
*        *        *        *        • 

Issued  in  Renton,  Washington,  on  August 

•if    1999. 

Dairell  M.  Pederson, 

AcUng  Manager.  Transport  Airplane 
Directorate.  Aircraft  CertificaUon  Service. 
IFR  Doc.  95-19655  Filed  8-10-95;  8:45  amj 

BILUNO  CODE  4S10-13-U 


14CFRPart73 

[Airspace  Docket  No.  95-ACE-8] 

Change  Time  of  Designation  for 
Restricted  Areas  R-3601A  and  R- 
3601B,  Brookviile,  KS 

AGENCY:  Federal  AviaUon 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  reduces  the  time 
of  designation  for  Restricted  Areas  R- 
3601A  and  R-3601B,  Brookville.  KS. 
The  Department  of  the  Air  Force  has 
reviewed  current  requirements  for  these 
areas  and  determined  that  the  current 
designated  times  may  be  reduced.  This 
action  increases  the  availabiUty  of 
restricted  airspace  for  public  use. 

EFFECTIVE  DATE:  0901  UTC,  November  9 
1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 

Robmson,  Military  Operations  Program 
Office  {ATM-A20],  Office  of  Air  Traffic 
System  Management.  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington.  DC  20591; 
telephone:  (202)  493-4050. 

SUPPLEMENTARY  INFORMATION:       • 
The  Rule 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  amends 
the  time  of  designation  for  Restricted 
Areas  R-3601A  and  R-3601B.  The  time 
of  designation  for  R-3601A  and  R- 
3601B  are  reduced  from  "Monday, 
Wednesday,  Friday  and  Saturday.  Moe 
to  1800  local  time;  Tuesday  and 
Thursday.  0800  to  2230  local  time;  other 


times  by  NOTAM  24  hours  in  advance." 
to  "Monday  through  Friday,  0900  to 
1700  local  time;  other  times  by  NOTAM 
6  hours  in  advance."  I  find  that  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  unnecessary  because  this 
action  is  a  minor  technical  amendment 
in  which  the  public  would  not  be 
particularly  interested.  Section  73.36  of 
part  73  of  tiie  Federal  Aviation 
Regulations  was  republished  in  FAA 
Order  7400.8B  dated  March  9. 1994. 
The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore— (l)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 197^);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
tiaffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

The  action  reduces  the  restricted  areas 
time  of  designation.  In  accordance  witii 
FAA  Order  1050.1D.  "Policies  and 
Procedures  for  Considering 
Environmental  Impacts,"  this  action  is 
not  subject  to  environmental 
assessments  and  procedures  and  the 
National  Environmental  Policy  .\ct. 


advance."  and  substituting  the  following: 
"Time  of  designation.  Monday  through 
Friday,  0900  to  1700  local  time;  other  times 
by  NOTAM  6  hours  in  advance." 

R-3601B  Brookville,  KS  (Amended] 

By  removing  the  existing  "Time  of 
designation.  Monday,  Wednesday.  Friday 
and  Saturday,  0800  to  1800  local  time; 
Tuesday  and  Thursday.  0800  to  2230  local 
time;  other  times  by  NOTAM  24  hours  in 
advance."  and  substituting  the  following: 
"Time  of  designation.  Monday  through 
Friday.  0900  to  1700  local  time;  other  times 
by  NOTAM  6  hours  In  advance." 

Issued  in  Washington.  DC,  on  August  2, 

Nancy  B.  Kalinowsld, 

Acting  Manager.  Airspace-Rules  and 

Aeronautical  Information  Division. 

(FR  Doc.  95-19904  Filed  8-10-95;  8:45  am] 

BILUNQ  CODE  491»-13-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  Nos.  34-36063;  35-26352: 10- 
21270] 

RtN  3235-AB14 

Employee  Benefit  Plan  Exemptive 
Rules  Under  Section  16  of  the 
Securities  Exchange  Act  of  1934 

AGENCY:  Seciurities  and  Exchange 
Commission. 

ACTION:  Extension  of  Phase-In  Period  for 
§240.16b-3. 


List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 

Adoption  of  the  Amendment 

to  consideration  of  the  foregoing,  the 
Federal  Aviation  Administi^tion 
amends  14  CFR  part  73  as  follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

.^^!^^'-  *^  "•^•^-  ^<*(8J-  40103,  40113, 
40120:  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

79^    [AmencM]      * 

2.  Section  73.36  is  amended  as 
follows: 

R-3«eiA  BrMkviUe.  KS  [Amemitd] 
By  removing  the  existing  "Time  of 
designation.  Monday,  Wednesday,  Friday 
and  Saturday,  MM  to  IMO  local  time; 
Tuesday  and  Thursday.  MM  to  2230  local 
time;  other  times  by  NOTAM  24  hours  in 


SUMMARY:  The  Commission  today  is 
extending  the  phase-in  period  for 
compliance  with  the  substantive 
conditions  of  new  Rule  16l>-3  regarding 
employee  benefit  plan  transactions 
under  the  Securities  Exchange  Act  of 
1934  pending  further  notice  and 
rulemaking  under  the  provision. 
DATES:  Effe<:tive  on  August  11. 1995. 
The  phase-in  period  for  compliance 
with  new  §  24Q.16b-3.  which  previously 
has  been  extended  to  September  1. 

1995.  is  extended  until  September  1, 

1996,  or  such  different  date  as  set  in 
further  rulemaking  under  Section  16. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  M.  Krauskopf,  Office  of  the  Chief 
Counsel.  Division  of  Corporation 
Finance,  at  (202)  942-2900. 
SUPPI^MEIITAIIY  INFORMATION:  On 
February  8. 1991,  the  Commission 
adopted  comprehensive  revisions  to  the 
rules  tmder  Section  16 »  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act").*  The  new  regulatory 

'  15  U.S.C  78p  (19M). 
»15U.S.C7a«rt»e,.(i»M). 
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scheme  generally  became  effective  on 
May  1. 1991.  but  a  16  month  phase-in 
period  was  provided  with  respect  to 
specified  rules  affecting  employee 
benefit  plans,  in  order  to  give  registrants 
ample  time  to  review  the  rule  changes 
and  amend  their  plans  accordingly.^ 
The  Adopting  Release  provided  that 
registrants  could  continue  to  rely  on  the 
exemptions  from  Section  16(b)  of  the 
Exchange  Act  *  afforded  by  former  Rules 
16a-B(b).5  i6a-B(g)(3).«  and  16b-3  ' 
after  May  1. 1991,  but  would  be 
required  to  adopt  the  substantive 
conditions  of  new  Rule  16b-3  »  by 
September  1, 1992.® 

The  Rule  16b-3  phase-in  penod  was 
extended  until  September  1, 1995,  in 
contemplation  of  further  rulemaking 
under  Section  16  writh  regard  to 
employee  benefit  plans.^°  Because  the 
Commission  currently  is  engaged  in 
such  rulemaking,"  the  Commission  is 
extending  the  phase-in  period  for  new 
Rule  16b-3  until  September  1, 1996,  or 
such  different  date  as  is  set  by  the 
Commission. 
By  the  Commission. 
Dated:  August  7, 1995. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 
(FR  Doc.  95-19932  Filed  8-10-95;  8:45  am] 

BHJJNO  coot  aoi  0-01 -M 


petroleum  and  petroleum  derivatives 
(Treasury  Decision  (T.D.)  84-49)  to 
permit  first-in-first-out  (FIFO) 
accounting  for  exports  and  drawback 
deliveries  of  petroleum  products  with 
different  drawback  factors  which  are 
commingled  in  inventory.  Customs  is 
also  revoking  a  published  ruling 
(Customs  Service  Decision  (C.S.D.)  84- 
82)  under  which  identification  of 
merchandise  and  articles  for  drawback 
purposes  is  permitted  on  a  "higher-to- 
lower"  basis.  However,  drawback 
claimants  operating  imder  properly 
approved  specific  drawback  rates  may 
continue  to  claim  drawback  using 
hidier-to-lower  accounting  procedures, 
as  provided  for  in  C.S.D.  84-82.  if  the 
drawback  rates  under  which  they  are 
operating  expressly  provide  for  the  use 
of  such  procedures,  until  such  rates  are 
modified,  with  notice  to  the  rate 
holders. 

EFFECTIVE  DATE:  The  amendment  of  T.D. 
84-49  and  the  revocation  of  C.S.D.  84- 
82  will  be  effective  as  to  drawback 
entiles  or  claims  properly  filed  with 
Customs  on  or  after  November  9, 1995. 
imless  there  is  a  prior  approved 
properly-executed  contract. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Hegland,  Entry  Rulings  Branch,  Office 
of  Regulations  and  Rulings,  202-482- 
_    7040. 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  191 

[T.0. 9S-611 

Accounting  Procedures  for  Drawback 

agency:  Customs  Service,  Department 

of  the  Treasiuy. 

action:  Final  interpretive  rule. 


SUMMARY:  This  docimient  gives  notice 
that  Customs  is  amending  the  general 
drawback  rate  (or  contract)  for  crude 


»  Exchange  Act  Release  No.  28869  (February  8. 
1991)  [56  FR  7242]  ("Adopting  Release").  See 
Section  Vn  of  the  Adopting  Release  for  transition 
provisions  generally  and  Section  vn.C  for  transition 
provisions  relating  to  employee  benefit  plans. 

« 15  U.aC  78p(b). 

»17CFR16a-8(b). 

•  17CFR16a-e(gX3). 

'  17  CFR  16b-3  (1990). 

•  17  CFR  240.16b-3  (1991). 

•  The  phase-in  period  applies  only  to  the 
exemption  from  Section  16(b).  not  to  the  revised 
reporting  requiremenU  under  Section  16(a)  Uiat 
became  eHectlve  on  May  1. 1991. 

'oSee  Exchange  Act  Release  Na  34513  (Au^« 
10. 1994)  159  FR  42448). 

1 '  See  Exchange  Act  Releases  Nos.  34514  (August 
10. 1994)  159  FR  424491  and  34-34681  (September 
le!  1994)  159  FR  48579). 


Background 

Section  313,  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1313),  authorizes 
"drawback".  Drawback  is  a  refund  or 
remission,  in  whole  or  in  part,  of  a 
Customs  duty,  internal  revenue  tax.  or 
fee.  There  are  a  number  of  different 
kinds  of  drawback  authorized  under 
law,  including  manufacturing  and 
unused  merchandise  drawback.  Under 
section  1313(a),  drawback  is  authorized 
when  imported  merchandise  is  used  in 
the  manufacture  of  articles  which  are 
exported  or  destiwyed.  Under  sectiori 
1313(j)(l).  drawback  is  authorized  when 
imported  merchandise  is  exported  or 
destroyed  without  having  been  used  m 
the  U.S.  Sections  1313(b)  and  (j)(2) 
respectively  provide  for  the  substitution 
of  other  merchandise  (whether  imported 
or  domestic)  for  the  imported 
merchandise  in  manufacturing  and 
unused  merchandise  drawback.  Section 
1313(1)  provides  that  the  allowance  of 
drawback  shall  be  subject  to  compUance 
with  such  rules  and  regulations  as  the 
Secretary  of  the  Treasury  shall 

prescribe*  .-;:_.  T     o 
The  regulations  pertaining  to  . 

drawback  are  found  in  part  191  of  the 

Customs  R^gulatiens  (19  CFR  part  191]L 

Under  the  Customs  Regulations  (19  CFR 

part  191.  subparts  B  and  D). 


manufacturere  or  producers  of  articles 
intended  for  exportation  with  drawback 
under  section  1313(a)  or  (b)  must  apply      , 
for  and  obtain  approval  of  a  drawback 
rate  (sometimes  called  a  drawback 
contract)  describing  the  manufactiiring 
or  production  operations  covered  and 
setting  forth  the  conditions  which  are  to 
be  met  to  obtain  drawback. 

Subpart  D  of  part  191  of  the  Customs 
Regulations  (19  CFK  part  191,  subpart 
D)  authorizes  general  drawback  rates  for 
certain  common  manufacturing 
operations.  A  general  drawback  rate  for 
substitution  manufacturing  drawback 
under  section  1313(b)  for  crude 
petroleum  and  petroleum  derivatives  is 
provided  for  in  T.D.  84-49, 18  Cust. 
Bull.  149.  This  general  drawback  rate 
was  initially  promulgated  by  T.D. 
56487,  which  added  the  rate  to  the 
Customs  Regulations  then  pertaining  to 
drawback  (see  19  CFR  22.6(g-l)  (1983)). 
The  general  rate  for  crude  petroleum 
and  petroleum  derivatives  now  in  T.D. 
84-49  is  substantively  the  same  as  the 
rate  formerly  contained  in  the  Customs 
Regulations. 

The  features  and  procedures  ol,  as 
well  as  the  background  to,  T.D.  84-49 
and  its  predecessor  (see  19  CFR  22.6(g- 
1)(1983),  as  promulgated  by  T.D.  56487) 
were  extensively  described  in  the  Jime 
28. 1994.  Federal  Register  (59  FR 
33322)  notice  inviting  public  comment 
on  the  subject  of  this  document.  Under 
T.D.  84-49,  distribution  of  drawback 
among  the  products  produced  during  a 
period  of  production  is  based  on  the 
relative  values  of  all  products 
manufactured  or  produced  during  \ha 
production  period,  as  of  the  time  of 
separation  of  the  products.  The  time  of 
separation  of  the  products  is  considered 
to  be  the  monthly  period  of  production. 
Relative  values  are  stated  in  terms  of 
drawback  factors,  which  attach  to  each 
of  the  products  manufactured  or 
produced  during  the  production  period. 
An  example  of  the  calculation  of  these 
drawback  factors  was  given  in  the  June 
28, 1994,  Federal  Register  notice. 
Because  the  relative  value  of  the 
petroleum  products  which  may  be 
produced  under  T.D.  84-49  may  vwy 
from  month  to  month,  the  drawback 
factors  for  a  particular  product 
produced  under  the  procedures  in  T.D. 
84—49  may  also  vary  from  month  to 
month.  The  T.D.  contains  explicit 
procedures  to  account  for  such 
variances.  When  the  inventory  of  a 
particular  product  contains  product 
with  different  drawback  factors  (e.g..  if 
the  inventory  of  a  product  was  from     '  ■ 
more  than  one  month's  production,  each 
mraith's  quantity  could  have  a  different 
drawback  factor),  withdrawals  from  the 
inventorv  for  exports  are  reqjiired  to  be 
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from  lowest  factor  on  hand,  withdrawals 
for  drawback  deliveries  (i.e..  for  further 
manufacture  resulting  in  a  product  on 
which  drawback  could  be  claimed)  are 
required  to  be  from  lowest  on  hand  after 
exports  are  deducted,  and  withdrawals 
for  domestic  (nondrawback)  shipments 
are  required  to  be  from  earliest  on  hand 
after  withdrawals  for  export  and 
drawback  deliveries  are  deducted. 

The  above  accounting  procedures 
were  based  on  the  accounting 
requirements  for  drawback  applicable  at 
the  time  that  the  general  drawback  rate 
was  initially  promulgated,  as  fully 
described  in  the  June  28, 1994.  Federal 
Register  notice.  The  general 
requirements  in  the  Customs 
Regulations  for  records,  storage,  and 
identification  pertaining  to  drawback 
are  now  found  in  19  CFR  191.22. 
Section  191.22(c)  authorizes  the 
idenUfication  for  drawback  purposes  of 
commingled  lots  of  fungible 
merchandise  or  articles  by  applying 
FIFO  accounUng  principles  or  any  other 
accounting  procedure  approved  by 
Customs.  Customs  has  issued-^  number 
of  rulings  on  the  accounting  procedures 
which  may  be  used  to  identify 
merchandise  or  articles  for  drawback 
purposes.  Those  rulings  and  the 
background  to  them  were  extensively 
described  in  the  June  28, 1994,  Federal 
Register  notice.  In  one  of  those  rulings, 
Customs  Service  Decision  (C.S.D.)  84-' 
82. 18  Cust.  Bull.  1036.  Customs  held 
that  when  fungible  drawback  and 
nondrawback  input  was  placed  in 
commingled  storage,  wdthdrawals  for 
drawback  purposes  could  be  identified 
on  a  higher-to-lower  basis  against  the 
drawback  input  commingled  therein 

In  the  June  28.  1994,  Federal  Register 
noUce.  Customs  furnished  notice  that  it 
had  been  requested  to  amend  T.D.  84- 
49  to  permit  the  accounting  for 
withdrawals  for  export  and  for 
drawback  deliveries  from  the  inventory 
of  a  particular  product  containing 
product  writh  different  drawback  factors 
on  the  basis  of  FIFO  or  higher-to-lower 
In  the  June  28, 1994.  Federal  Register 
notice.  Customs  stated  that  it  beUeved 
that  the  proposal  to  amend  T.D.  84-49 
to  permit  the  accounting  on  a  FIFO  basis 
in  the  described  situation  had  merit.  In 
the  interest  of  administrative  simplicity 
Customs  stated  that  it  believed  that  the  ' 
order  of  such  withdrawals  should 
continue  to  be  the  same  (i.e.,  first 
exports,  then  drawback  deliveries,  then 
domestic  shipments).  In  regard  to  the 
proposal  to  amend  T.D.  84-49  to  permit 
the  described  accounting  on  a  higher-to- 
lower  basis,  however.  Customs  stated 
that  T.D.  84-49  should  not  be  amended 
to  permit  such  accounting.  Customs  also 
stated  that  C.S.D.  84-82.  the  only 


published  Customs  ruling  permitting 
higher-to-lower  accounting  for 
drawback  purposes,  as  well  as  any 
unpublished  Customs  rulings  to  the 
same  effect,  should  be  revoked.  The 
reasons  for  tiiese  conclusions  were  fully 
described  in  tiie  June  28. 1994.  Federal 
Register  notice. 

In  the  June  28, 1994,  Federal  Register 
notice.  Customs  invited  comments  on 
the  proposed  changes.  Four  commenters 
responded  to  the  notice.  After  review  of 
tiiese  comments.  Customs  has  decided 
to  proceed  as  proposed  [i.e.,  to  amend 
T.D.  84-49  to  permit  the  described 
accounting  on  a  FIFO  basis  and  to 
revoke  C.S.D.  84-82).  In  regard  to  Uie 
latter,  it  is  Customs  position  that  unless 
substitution  is  specifically  provided  for 
m  tile  law,  accounting  meUiods  used  to 
identify  merchandise  or  articles  for 
drawback  purposes  must  be  revenue 
neutral  or  favorable  to  tiie  Government. 
Other  criteria  for  evaluating  such 
accounting  methods  include 
consistency  with  commercial 
accounting  procedures,  consistency 
with  the  accounting  procedures 
generally  used  by  the  drawback 
claimant,  and  ease  of  administration. 
The  comments  received  are  discussed 
below. 
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Discussion  of  Comments 

Comment:  The  use  of  FIFO 
accounting  for  T.D.  84-49,  as  proposed 
m  tiie  June  28,  1994.  Federal  Register 
notice,  is  not  opposed.  However,  in  tiie 
mterest  of  maximum  flexibility  in 
accounting  for  drawback,  higher-to- 
lower  accounting  should  also  be 
permitted  for  tiie  described  accounting 
in  T.D.  84-49.  ^ 

Response:  In  r^ard  to  tiie  comment 
on  FIFO  accounting  for  T.D.  84-49,  tiiis 
document  is  proceeding  as  proposed 
and  amending  TJD.  84-49  to  permit 
such  accounting.  In  regard  to  permitting 
lugher-to-lower  accounting  for  the 
described  purposes  in  T.D.  84-49.  such 
accounting  would  not  be  revenue 
neutiBl  or  favorable  to  tiie  Government 
[i.e.,  withdrawals  for  drawback 
purposes  (exports  or  drawback 
deliveries)  would  always  be  from  tiie 
highest  drawback  factor  first,  tiius 
always  resulting  in  tiie  greatest  amount 
of  drawback).  Furthermore,  higher-to- 
lower  accounting  metiiods  are  not 
consistent  witii  commercial  accounting 
procedures  nor.  based  on  information 
submitted  to  Customs  by  a 
representative  of  the  petroleum 
industry,  are  tiiey  consistent  witii  tiie 
accounting  metiiods  generally  used  by 
tiiat  industiy.  Therefore.  Customs  is  not 
permitting  higher-to-lower  accounting 

for  tiie  described  purposes  in  T.D  84- 
49. 


Comment:  Customs  should  make  it 
clear  tiiat  T.D.  56487  (tiie  predecessor  of 
T.D.  84-49)  IS  not  autiioritative  on  tiie 
i^ue  of  producibility.  particularly  tiiat 
of  proportional  deductions. 

Response:  The  June  28.  1994, 
document  did  not.  and  was  not 
intended  to,  comment  on  the 
autiioritativeness  of  T.D.  56487  on  tiie 
issue  of  producibility  or  tiie  issue  of 
proportional  deductions  (see  19  CFR 
22.6(g-l)(5)(1983)  and  T.D.  84-19 
paragraph  (5)).  No  change  was  proposed 
m  this  regard. 

Comment:  C.S.D.  84-82  should  ftot  be 
revoked.  Higher-to-lower  accounting 
procedures  are  consistent  with  tiie 
purposes  of  tiie  drawback  law  and 
adequately  protect  tiie  revenue  and 
should  continue  to  be  allowed  to  be 
used  for  drawback.  Drawback  claimants 
under  section  1313(b)  are  able  to 
substitute  any  eligible  merchandise  of 
the  same  kind  and  quality  as  eligible 
imported  merchandise  received  and  put 
into  production.  This  should  continue. 
Response:  This  comment  appears  to 
be  based  on  a  misunderstanding  of  tiie 
proposal  to  revoke  C.S.D.  84-82.  The 
proposal  would  not  (and  could  not) 
change  tiie  current  stahitory  provision 
allowing  a  drawback  claimant  to 
substitute  any  eligible  merchandise  of 
the  same  kind  and  quality  as  the 
designated  imported  merchandise  to  use 
m  manufacture  or  production  of  tiie 
exported  articles.  In  this  regard, 
Customs  notes  the  amendment  of 
section  1313(b)  by  tiie  Nortii  American 
Free  Trade  Agreement  (NAFTA) 
Implementation  Act.  Titie  VI,  section 
632  (Pub.  L.  103-182;  107  Stat.  2057, 
2192-2193),  specifically  providing  for 
the  substitution  of  any  other 
merchandise  (whetiier  imported  or 
domestic)  for  the  imported  duty-paid 
merchandise  designated  for  drawback 
under  section  1313(b).  The  same  is  tine 
of  substitution  unused  merchandise 
drawback  under  section  13l3(j)(2)  {i.e.. 
any  merchandise  (whetiier  imported  or 
domestic)  may  be  substituted  for  tiie 
designated  imported  merchandise, 
provided  tiiat  tiie  lots  of  merchandise 
are  commercially  interchangeable  and 
tiiat  the  other  requirements  of  tiie  law 
are  met). 

The  revocation  of  C.S.D.  84-82  would 
apply  to  tiie  identification  by 
accounting  procedures  of  merchandise 
or  articles  in  situations  where  tiie  law 
does  not  autiiorize  substiUition.  For 
example,  except  in  the  case  of 
petroleum  derivatives  under  certain 
circumstances,  tiie  drawback  law  does 
not  autiiorize  tiie  substihition  of  articles 
on  which  drawback  is  claimed  under 
the  manufiacturing  drawback  law 
(section  1313  (a)  or  (b))  for  otiier 


articles.  That  is,  when  manufactured 
articles  qualifying  for  drawback  are 
commingled  with  nonqualifying  articles 
after  the  former  are  manufactured  by  a 
drawback  claimant,  substitution  under 
the  law  is  not  authorized.  In  such 
situations,  identification  of  merchandise 
or  articles  for  drawback  purposes  by 
accounting  procedures  must  be  revenue 
neutral  or  favorable  to  the  Government 
and  the  accounting  procedures  should 
be  consistent  with  the  criteria  for  such 
accounting  procedures  described  above. 
Comment:  The  drawback  law  does  not 
require  any  method  of  identifying 
fungible  duty-paid  imported  materials 
which  may  be  commingled  in  storage 
with  other  foreign  or  domestic 
materials;  rather,  the  law  delegates 
autiiority  to  tiie  Secretary  of  the 
Treasury  to  prescribe  appropriate 
accounting  methods  by  reeulation. 
Response:  Section  1313(1)  of  tiie 
drawback  law  provides  that  the 
allowance  of  drawback  shall  be  subject 
to  compliance  with  such  rules  and 
regulations  as  the  Secretary  of  the 
Treasury  shall  prescribe.  Under  this 
authority,  tiie  agency  has  afready 
prescribed,  inter  alia,  a  regulation 
governing  the  use  of  accounting 
metiiods  (see,  19  CFR  191.22(c)).  As 
stated  above,  the  final  interpretative 
ruling  articulates  Customs  position  that 
in  situations  where  the  law  does  not 
specifically  autiiorize  substitution, 
identification  of  merchandise  or  articles 
for  drawback  purposes  by  appropriate 
accounting  procedures  should  be 
consistent  with  the  criteria  for  such 
accounting  procedures  described  above. 

Comment:  The  higher-to-lower 
accounting  method  promotes 
administrative  efficiency  because  it 
allows  Customs  to  verify  drawback 
claims  witiiout  inquiring  as  to  tiie  order 
of  withdrawal  from  commingled 

inventory. 

Response:  The  drawback  statute 
contains  specific  time  limits  (see  e.g., 
sections  1313  (i),  (b).  (c),  (j).  (p))-  Any 
verification  by  Customs  of  whether  a 
drawback  claimant  has  complied  writh 
the  drawback  law  and  tiie  regulations 
issued  tinereunder  must  include 
verification  that  the  statutory  time- 
limits  were  met. 

Comment:  If  Customs  decides  to 
revoke  C.S.D.  84-82  and  proscribe  tiie 
use  of  higher-to-lower  accounting  for 
drawback.  Customs  should  specify  a 
"cut-off"  date  for  use  of  the  higher-to- 
lower  method.  Customs  should  delay 
the  effective  date  for  this  change  in 
position  because  the  drawback  public 
may  have  rehed  on  this  ruling  in 
establishing  its  inventory  metiiods  for 
drawback.  One  commenter  suggests  an 
implementation  period  of  3  years. 


Response:  Customs  is  delaying  the 
effective  date  of  the  amendment  of  T.D. 
84-49  and  the  revocation  of  C.S.D.  84- 
82  for  90  days  after  the  publication  of 
this  document,  tiie  maximum  delay 
provided  for  in  tiie  Customs  Regulations 
for  a  modification  or  revocation  of  a 
ruling  (see  19  CFR  177.9).  Customs 
notes  that,  in  regard  to  manufacturing 
drawback,  a  drawback  claimant  which 
relied  on  C.S.D.  84-«2  should  be  able  to 
document  such  reliance  in  its  drawback 
rate  (i.e.,  in  order  to  be  paid 
manufacturing  drawback,  a  claimant 
must  have  an  approved  drawback  rate 
(see  19  CFR  191.23  and  the  general 
drawback  rate  for  section  1313(a)  (T.D. 
81-234),  as  well  as  the  sample  drawback 
proposal  for  section  1313(b)  provided 
for  in  19  CFR  191.21(c),  tiie  latter  of 
which  contains  specific  sections  in 
which  the  claimant  is  instructed  to 
describe  its  inventory  procedures)).  In 
such  instances  (i.e.,  when  a  claimant  is 
operating  under  a  drawback  rate  which 
specifically  provides  for  higher-to-lower 
accounting),  drawback  claimants  may 
continue  to  use  higher-to-lower 
accounting  procedures,  as  provided  for 
in  their  drawback  rates,  imtil  their  rates 
are  modified,  and  notice  of  the 
modification  is  sent  to  tiie  rate  holders. 


of  such  modificationis  sent  to  the  rate 

holders. 

Michael  H.  Lane, 

Acting  Commissioner  of  Customs. 

Approved:  July  6, 1995. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
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Conclusion 


For  the  reasons  given  in  the  June  28, 
1994,  Federal  Register  notice,  and 
following  careful  consideration  of  the 
comments  received  and  further  review 
of  tiie  matter.  Customs  is  taking  tiie 
actions  described  in  the  June  28, 1994, 
Federal  Register  notice.  That  is: 

1.  T.D.  84-49  is  amended  to  jiermit 
the  accounting  for  v«thdrawals  from 
inventory  of  exports  and  drawback 
deliveries  on  a  FIFO  basis.  The  order  of 
such  witiidrawals  will  continue  to  be: 
first  exports,  tiien  drawback  deliveries, 
after  which  domestic  shipments  will  be 
accounted  for  on  a  FIFO  basis. 

2.  C.S.D.  84-82  is  revoked. 

This  amendment  of  T.D.  84-49  and 
tiie  revocation  of  C.S.D.  84-82  will  be 
effective  to  drawback  entries  or  claims 
properly  filed  witii  Customs  on  or  after 
90  days  from  the  date  of  publication  in 
the  Federal  Register.  Drawback 
claimants  operating  under  properly 
approved  drawback  rates  under  19  CFR 
191.23  may  continue  to  claim  drawback 
using  higher-to-lower  accounting 
procedures,  as  provided  for  in  C.S.D. 
84-82,  if  the  drawback  rates  under 
which  they  are  operating  specifically 
provide  for  tiie  use  of  such  procedures, 
until  such  rates  are  modified,  and  notice 


Internal  Revenue  Service 
26  CFR  Parts  1  and  602 
[TDseiil 

BIN  1545-AS40 

Conduit  Arrangements  Regulations 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Final  regulations. 

summary:  This  document  contains  final 
regulations  relating  to  conduit  financing 
arrangements  issued  under  tiie  authority 
granted  by  section  7701(1).  The  final 
regulations  apply  to  persons  engaging  in 
multiple-party  financing  arrangements. 
The  final  regulations  are  necessary  to 
determine  whether  such  arrangements 
should  be  recharacterized  under  section 

7701(1). 

EFFECTIVE  DATE:  The  regulations  are 

effective  September  11, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elissa  J.  Shendalman  of  the  Office  of  tiie 

Associate  Chief  Counsel  (International). 

(202)  622-3870  (not  a  toll-free  number). 


SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h))  under  control  number  1545- 
1440.  The  estimated  annual  burden  per 
recordkeeper  is  10  houre. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer.  PC:FP. 
Washington,  DC  20224,  and  to  tiie       ~ 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  tiie  Departinent  of 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503. 
Background 

On  August  10, 1993,  Congress  enacted 
section  7701(1)  of  tiie  Internal  Revenue 
Code  (Code),  which  authorizes  tiie 
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Secretary  to  "prescribe  regulations 
recharacterizing  any  multiple-party 
financing  transaction  as  a  transaction 
directly  among  any  2  or  more  parties 
where  such  recharacterization  is 
necessary  to  prevent  avoidance  of  any 
tax  imposed  by  (title  26|."  The 
legislative  history  to  section  7701(1) 
noted  with  approval  a  series  of  tax  court 
and  IRS  pronouncements  that  used 
"substance  over  form"  principles  to 
recharacterize  conduit  financing 
arrangements,  but  stated  that  the 
Secretary  was  not  bound  by  the 
principles  of  these  pronouncements  in 
developing  regulations. 

On  October  14, 1994,  the  IRS 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  (59 
,      FR  52110)  under  section  7701(1)  of  the 
Code.  These  proposed  regulations 
permit  the  district  director  to  disregard 
the  participation  of  one  or  more 
intermediate  entities  in  a  conduit 
financing  arrangement  for  purposes  of 
sections  871,  881, 1441,  and  1442. 

Written  comments  responding  to  the 
notice  were  received,  and  a  public 
hearing  was  held  on  December  16, 1994. 
After  considering  the  vmtten  comments 
received  and  the  statements  made  at  the 
hearing,  the  IRS  and  Treasury  adopt  the 
proposed  regulation  as  revised  by  this 
Treasury  decision. 

Explanation  of  Provisions  and 
Summary  of  Significant  Comments 

A.  Overview  of  Provisions 

The  final  regulations  make  few 
substantive  changes  to  the  proposed 
regulations.  Most  changes  are  in  the 
nature  of  refinements  to,  and 
clarifications  of,  the  principles  in  the 
proposed  regulaUons.  It  should  be  noted 
that  the  IRS  and  Treasury  will  continue 
to  monitor  conduit  financing 
arrangements  in  the  context  of  sections 
871.  881.  1441  and  1442  after  the 
publication  of  these  final  regulaUons.  If 
.the  rules  announced  herein  do  not 
sufficiently  address  the  avoidance  of 
these  taxes,  the  IRS  and  Treasury  will 
consider  modifying  or  supplementing 
these  rules  as  they  find  necessary. 
Section  1.881-3(a)(2)  of  the  final 
regulations  provides  definitions  of 
certain  terms  used  throughout  the 
regulations.  A  financing  arrangement  is 
defined  as  a  series  of  transactions  by 
which  one  person  (the  financing  entity) 
advances  money  or  other  property,  or 
grants  rights  to  use  property,  and 
another  person  (the  financed  entity) 
receives  money  or  other  property,  of  the 
right  to  use  property,  if  the  advance  and 
receipt  are  effected  through  one  or  more 
other  persons  (intermediate  entities)  and 
there  are  financing  transactions  linking 


the  financing  entity,  each  of  the 
intermediate  entities,  and  the  financed 
entity.  The  final  regulations  supplement 
this  basic  rule  with  an  anti-abuse  rule 
that  allows  the  IRS  to  treat  related 
persons  as  a  single  entity  where  a 
taxpayer  interposes  a  related  person  in 
an  arrangement  that  would  otherwise 
qualify  as  a  financing  arrangement  to 
circumvent  the  application  of  the 
conduit  rules. 

A  financing  tmnsaction  includes  a 
debt  instrument,  lease  or  license.  In 
addition,  an  equity  instrument  may 
qualify  as  a  financing  transaction  if  the 
equity  has  certain  debt-like 
characteristics.  The  term  financing 
transaction  also  includes  any  other 
advance  of  money  or  property  pursuant 
to  which  the  transferee  is  obligated  to 
repay  or  return  a  substantial  portion  of 
the  money  or  other  property  advanced 
or  the  equivalent  in  value. 

Section  1.881-3(a)(3)(i)  authorizes  the 
district  director  to  determine  that  an 
intermediate  entity  is  a  conduit  entity 
under  the  rules  set  forth  in  §  1.881- 
3(a)(4).  Section  1.881-3(a)(3)(ii) 
describes  the  effects  of  conduit 
treatment.  Section  1.881-3(a)(3)(ii)(B) 
generally  provides  that  the  character  of 
the  payments  made  under  the 
recharacterized  transaction  (i.e.  interest, 
rents,  etc.)  is  determined  by  reference  to 
the  character  of  the  payments  made  to 
the  financing  entity.  However,  if  the 
financing  transaction  to  which  the 
financing  entity  is  a  party  gives  rise  to 
a  type  of  payment  that  would  not  be 
deductible  if  paid  by  the  financed  entity 
(e.g.,  dividends,  as  determined  under 
U.S.  tax  principles),  the  character  of  the 
payments  is  not  affected  by  the 
recharacterization. 

Section  1.881-3(a)(3)(ii)(E)  provides 
that  a  financing  entity  that  is  unrelated 
to  both  the  intermediate  entity  and  the 
financed  entity  is  not  liable  for  the  tax 
imposed  by  section  881  unless  it  knows 
or  has  reason  to  know  of  a  conduit 
financing  arrangement.  Moreover,  the 
final  regulations  create  a  presumption 
that  an  unrelated  financing  entity  does 
not  know  or  have  reason  to  know  of  a 
conduit  financing  arrangement  where 
the  intermediate  entity  that  is  a  party  to 
the  financing  transaction  with  the 
financing  entity  is  engaged  in  a 
substantial  trade  or  business 

Section  1.881-3(a)(4)  provides  the 
standards  for  determining  whether  an 
intermediate  entity  is  a  conduit  entity 
for  purposes  of  section  881 .  If  an 
intermediate  entity  is  related  to  either 
the  financing  entity  or  the  financed 
entity,  the  intermediate  entity  will  be  a 
conduit  entity  only  if  (i)  the 
participation  of  the  intermediate  entity 
m  the  financing  arrangement  reduces 


the  U.S.  withholding  tax  that  otherwise 
would  have  been  imposed,  and  (ii)  the 
participation  of  the  intermediate  entity 
in  the  financing  arrangement  is 
pursuant  to  a  plan  one  of  the  principal 
purposes  of  which  is  the  avoidance  of 
the  withholding  tax. 

If  a  financing  arrangement  involves 
multiple  intermediate  entities,  §  1.881- 
3(a)(4)(ii)(A)  provides  that  the  district 
director  will  determine  whether  each  of 
the  intermediate  entities  is  a  conduit 
entity.  The  factors,  presumptions,  and 
other  rules  in  the  regulations  generally 
state  how  they  should  be  applied  in  the 
case  of  multiple  intermediate  entities. 
The  regulations  state  that,  if  no  such 
rule  is  provided,  the  district  director 
should  apply  principles  consistent  with 
the  standards  described  above.  Section 
1.881-3(a)(4)(ii)(B)  provides  a  general 
anti-abuse  rule  that  allows  the  district 
director  to  treat  related  intermediate 
entities  as  a  single  intermediate  entity  if 
he  determines  that  one  of  the  principal 
purposes  for  the  involvement  of 
multiple  intermediate  entities  in  the 
financing  arrangement  is  to  prevent  the 
characterization  of  an  intermediate 
entity  as  a  conduit  entity,  to  reduce  the 
portion  of  a  payment  that  is  subject  to 
withholding  tax  or  otherwise  to 
circumvent  the  provisions  of  this 
section.  The  district  director's 
determination  is  to  be  based  upon  all  of 
the  facts  and  circumstances,  including 
but  not  limited  to.  the  factors  indicating 
whether  the  intermediate  entity's 
participation  in  a  financing  arrangement 
is  pursuant  to  a  tax  avoidance  plan 

SecUon  1.881-3(b)  provides  that  the 
district  director  will  weigh  all  available 
evidence  regarding  the  purposes  for  the 
intermediate  entity's  participation  in  the 
financing  arrangement.  Moreover, 
§  1.881-3(b)(3)  provides  a  presumption 
that  a  tax  avoidance  plan  does  not  exist 
where  an  intermediate  entity  that  is 
related  to  either  the  financing  entity  or 
the  financed  entity  performs  significant 
financing  activities  with  respect  to  the 
financing  transactions  making  up  the 
financing  arrangement. 

In  the  case  of  an  intermediate  entity 
that  is  not  related  to  either  the  financing 
entity  or  the  financed  entity,  the 
intermediate  entity  will  not  be  a  conduit 
entity  unless  the  requirements 
applicable  to  related  parties  are  met 
(that  is,  there  is  a  reduction  in  the  tax 
imposed  by  section  881  and  a  tax 
avoidance  plan)  and,  in  addition,  the 
intermediate  entity  would  not  have 
participated  in  the  financing 
arrangement  on  substantially  the  same 
terms  but  for  the  fact  that  the  financing 
entity  advanced  money  or  property  to 
(or  entered  into  a  lease  or  license  with) 
the  intermediate  entity.  See  §  1.881- 
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3(aK4)(i)(C).  Under  §  1.881-3(c)(2).  the 
district  director  may  presume  that  the 
intermediate  entity  would  not  have 
participated  in  the  financing 
arrangement  on  substantially  the  same 
terms  but  for  the  financing  transaction 
between  the  financing  entity  and  the 
intermediate  entity  if  another  person 
has  provided  a  guarantee  of  the  financed 
entity's  obligation  to  the  intermediate 
entity.  The  term  guarantee  includes,  but 
is  not  limited  to,  a  right  of  offset 
between  the  two  financing  transactions 
to  which  the  intermediate  entity  is  a 

party. 
Once  the  district  director  has 


disregarded  the  participation  of  a 
conduit  entity  in  a  conduit  financing 
arrangement,  §  1.881-3(d)(l)(i)  provides 
that  a  portion  of  each  payment  made  by 
the  financed  entity  is  recharacterized  as 
a  payment  direcUy  between  the 
financed  entity  and  the  financing  entity 
If  the  aggregate  principal  amoimt  of  the 
financing  transaction(s)  to  which  the 
financed  entity  is  a  party  is  less  than  or 
equal  to  the  aggregate  principal  amoimt 
of  the  financing  transaction(s)  linking 
any  of  the  parties  to  the  financing 
arrangement,  the  entire  amount  of  the 
payment  by  the  financed  entity  shall  be 
recharacterized.  If  the  aggregate 
principal  amoimt  of  the  financing 
transaction(s)  to  which  the  financed 
entity  is  a  party  is  greater  than  the 
aggregate  principal  amount  of  the 
financing  transaction(s)  linking  any  of 
the  parties  to  the  financing  arrangement, 
then  the  recharacterized  portion  shall  be 
determined  by  multiplying  the  payment 
by  a  fraction  the  numerator  of  which  is 
equal  to  the  lowest  aggregate  principal 
amount  of  the  financing  transaction(s) 
linking  any  of  the  parties  to  the 
financing  arrangement  and  the 
denominator  of  which  is  the  aggregate 
principal  amount  of  the  financing 
transaction(s)  to  which  the  financed 
entity  is  a  party. 

Under  §  1.881-3(d)(l)(ii)(A).  the 
principal  amount  of  a  financing 
transaction  generally  equals  the  amount 
of  money,  or  the  fair  market  value  of 
other  property,  advanced,  or  subject  to 
a  lease  or  license,  valued  at  the  time  of 
the  financing  transaction.  However,  in 
the  case  of  a  financing  arrangement 
where  the  same  property  is  advanced,  or 
rights  granted  from  the  financing  entity 
through  the  intermediate  entity  (or 
entities)  to  the  financed  entity,  the 
property  is  valued  on  the  date  of  the  last 
financing  arrangement.  This  rule  is 
intended  to  minimize  the  distortive 
effect  of  currency  or  other  market 
fluctuations  when  there  is  a  time  lag 
between  financing  transactions.  In 
addition,  the  principal  amount  of 
certain  types  of  financing  transactions  is 


subject  to  adjustment.  Sections  1.881- 
3(d)(l)(ii)  (B)  through  (D)  provide  more 
detailed  guidance  regarding  how  these 
general  rules  are  applied  to  different 
types  of  financing  transactions. 

Section  1.881-4  uses  the  general 
recordkeeping  requirements  under 
section  6001  to  require  a  financed  entity 
or  any  other  person  to  keep  records 
relevant  to  determining  whether  such 
person  is  a  party  to  a  financing 
arrangement  and  whether  that  financing 
arrangement  may  be  recharacterized 
under  §  1.881-3.  Corporations  that 
otherwise  would  report  certain 
information  on  total  annual  payments  to 
related  parties  pursuant  to  sections 
6038(a)  and  6038A(a)  must  also 
maintain  such  records  where  the 
corporation  knows  or  has  reason  to 
know  that  such  transactions  are  part  of 
a  financing  arrangement.  Specifically, 
the  final  regulations  require  the  entity  to 
retain  all  records  relating  to  the 
circumstances  surrounding  its 
participation  in  the  financing 
transactions  and  financing 
arrangements,  including  minutes  of 
board  of  directors  meetings  and  board 
resolutions  and  materials  from 
investment  advisors  regarding  the 
structuring  of  the  transaction. 

Under  §  1.1441-7(d),  any  person  tiiat 
is  a  withholding  agent  for  purposes  of 
section  1441  with  respect  to  the 
transaction  (whether  the  financed  entity 
or  an  intermediate  entity  that  is  treated 
as  an  agent  of  the  financing  entity)  must 
withhold  in  accordance  with  the 
recharacterization  if  it  knows  or  has 
reason  to  know  that  the  financing 
arrangement  is  a  conduit  financing 
arrangement.  The  final  regulations 
provide  examples  of  how  the  "knows  or 
has  reason  to  know"  standard,  which 
generally  applies  to  all  withholding 
agents,  is  to  be  applied  in  this  context. 

B.  Discussion  of  Significant  Comments 

Significant  comments  that  relate  to 
the  application  of  the  proposed 
regulation  and  the  responses  to  them, 
including  an  explanation  of  the 
revisions  made  to  the  final  regulation, 
are  summarized  below.  Technical  or 
drafting  comments  that  have  been 
reflected  in  the  final  regulations 
generally  are  not  discussed. 


1.  General  Approach 

As  described  above,  the  final 
regulations  adopt  the  general  "tax 
avoidance"  standard  of  the  proposed 
regulations.  Several  commentators 
criticized  the  proposed  regulations  for 
setting  forth  new  standards  for  the 
recharacterization  of  conduit 
transactions.  They  argued  that  the 
rulings  that  preceded  these  regulations 


required  matching  cash  flows  bom  the 
financed  entity  to  the  conduit  entity  and 
from  the  conduit  entity  to  the  financing 
entity.  Some  commentators  argued  that, 
because  in  their  view  the  regulations 
adopt  new  standards,  the  regulations 
should  only  be  effective  for  transactions 
entered  into  after  the  enactment  of 
section  7701(1).  while  others  argued  that 
the  regulations  should  only  apply  to 
transactions  entered  into  after  the 
publication  of  the  final  regulations. 
Finally,  some  commentators  suggested 
that  the  regulations  constituted  an 
override  of  our  treaty  obUgations  and 
might  therefore  be  invalid. 

T^e  IRS  and  Treasury  believe  that 
pre-section  7701(1)  conduit  rulings 
rested  on  a  taxpayer  having  a  tax 
avoidance  purpose  for  structuring  its 
transactions.  The  fact  that  an 
intermediate  entity  received  and  paid 
matching,  or  nearly  matching,  cash 
flows  was  evidence  that  the 
participation  of  the  intermediate  entity 
in  the  transaction  did  not  serve  a 
business  purpose.  Nevertheless,  the  fact 
that  cash  flows  were  not  matched  did 
not  mean  that  the  transaction  had  a 
business  purpose. 

The  final  regulations  generally  apply 
to  payments  made  by  financed  entities 
after  the  date  which  is  30  days  after  the 
date  of  publication  of  the  regulations 
because  the  IRS  and  Treasury  believe 
that  the  regulations  reflect  existing 
conduit  principles.  Moreover,  even  if 
the  regulations  had  adopted  a  new 
standard,  it  would  be  inappropriate  to 
grandfather  transactions  that  admittedly 
had  a  tax  avoidance  purpose.  The  final 
regulations  do  not  apply  to  interest 
payments  covered  by  section  127(g)(3) 
of  the  Tax  Reform  Act  of  1984,  and  to 
interest  payments  with  respect  to  other 
debt  obligations  issued  prior  to  October 
15, 1984  (whether  or  not  such  debt  was 
issued  by  a  Netherlands  Antilles 
corporation).  Prior  law  continues  to 
apply  v«th  respect  to  payments  on  any 
such  debt  instruments. 

As  noted  in  the  preamble  to  the 
proposed  regulations,  the  IRS  and 
Treasury  believe  that  these  regulations 
supplement,  but  do  not  conflict  with, 
the  limitation  on  benefits  articles  in  tax 
treaties.  They  do  so  by  determining 
which  person  is  tiie  beneficial  owner  of 
income  with  respect  to  a  particiWar 
financing  arrangement.  Because  the 
financing  entity  is  the  beneficial  owner 
of  the  income,  it  is  entitled  to  claim  the 
benefits  of  any  income  tax  ti^aty  to 
which  it  is  entitled  to  reduce  the 
amount  of  tax  imposed  by  section  881 
on  tiiat  income.  The  conduit  entity,  as 
an  agent  of  the  financing  entity,  cannot 
claim  the  benefits  of  a  treaty  to  reduce 
the  amount  of  tax  due  under  section  881 
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with  respect  to  payments  made 
pursuant  to  the  financing  arrangement. 

2.  Discretion  given  to  District  Director 

a.  Determination  of  whether  conduit 
entity's  participation  will  be 
disregarded.  Because  the  proposed 
regulations  utilize  a  tax  avoidance  test 
that  depends  on  the  facts  and 
circumstances,  discretion  is  given  to  the 
district  director  to  determine  whether 
the  participation  of  an  intermediate 
entity  had  as  one  of  its  principal 
purposes  the  avoidance  of  U.S. 
withholding  tax.  Among  other  things, 
the  district  director  may  determine  the 
composition  of  the  financing 
arrangement  and  the  number  of  parties 
to  the  financing  arrangement. 

Some  commentators  criticized  this 
grant  of  discretion  because  they  claimed 
that  the  regulations  provide  insufficient 
guidance  regarding  what  factors  the 
district  director  should  take  into 
account.  Several  commentators 
proposed  adding  presiunptions,  making 
certain  existing  presumptions 
irrebuttable  or  otherwise  providing 
bright-line  tests.  One  commentator 
suggested  that  the  district  director's 
discretion  to  determine  the  parties  to  a 
financing  arrangement  should  be 
limited  to  the  extent  necessary  to  ensure 
that  a  taxpayer  could  prove  that  a 
different  party  that  was  entitled  to  treaty 
benefits  was  the  real  financing  entity. 
Finally,  another  commentator  suggested 
that  the  determination  whether  an 
intermediate  entity's  participation  will 
be  disregarded  should  be  subject  to 
review  by  a  central  control  board  in  the 
National  Office  of  the  IRS. 

Because  the  final  regulations  retain 
the  facts  and  circumstances  test  used  in 
the  proposed  regulations,  the  final 
regulations  do  not  significantly  reduce 
the  district  director's  discretion.  As 
discussed  below,  it  was  not  considered 
necessary  to  add  additional  factors 
because  the  objective  list  of  factors  is 
not  exclusive.  The  final  regulations  do. 
however,  provide  more  guidance 
regarding  the  tax  avoidance  purpose  test 
by  adding  several  more  examples.  In 
addition,  the  final  regulations  modify 
the  factor  relating  to  whether  there  has 
been  a  significant  reduction  in  tax  to 
allow  the  taxpayer  to  produce  evidence 
that  there  was  not  a  reduction  in  tax 
because  the  entity  that  was  the  ultimate 
source  of  funds  also  was  entitled  to 
tieaXy  benefits.  See  §  1.881-3(b)(2)(i). 

The  final  regtilations  do  not  adopt  the 
suggestion  that  the  distinct  director's 
discretion  be  subject  to  review  at  the 
National  Office  level.  The  final 
regulations,  like  the  proposed 
regulations,  provide  that  the 
determination  of  whether  a  tax 


avoidance  plan  exists  is  based  on  all  of 
the  facts  and  circumstances  surrounding 
the  intermediate  entity's  participation  in 
the  financing  arrangement.  The  IRS  and 
Treasury  befieve  that  such  a 
determination  would  best  be  made  at 
the  local  level. 

b.  Judicial  standard  of  review. 
Because  the  district  director  is  granted 
discretion  by  the  regulations,  his 
determinations  generally  will  be 
reviewed  by  the  court  under  an  abuse  of 
discretion  standard.  Commentators 
suggested  that  the  district  director's 
determination  that  an  intermediate 
entity's  participation  should  be 
disregarded  should  be  reviewed  by  the 
court  under  this  standard.  One 
commentator  instead  suggested  that 
courts  review  a  district  director's 
determination  using  a  de  novo  standard 
of  review.  Another  suggested  that  the 
IRS  should  be  afforded  only  its  normal 
presumption  of  correctness.  The  final 
regulations  do  not  adopt  these 
suggestions  because  they  are 
fundamentally  inconsistent  with  the 
grant  of  discretion  to  the  district 
director. 


3.  Definitions 

a.  Financing  transaction,  in  general. 
Commentators  pointed  out  that 
thedefinition  of  financing  transaction  in 
the  proposed  regulations  encompassed 
transactions  that  clearly  were  not  meant 
to  be  covered  by  the  proposed 
regulations.  For  example,  under  the 
proposed  regulations,  a  foreign  parent 
that  contributed  an  existing  note  from 
its  domestic  subsidiary  to  a  foreign 
subsidiary  in  exchange  for  conunon 
stock  of  the  subsidiary  Uiat  did  not  have 
any  debt-like  features  nevertheless 
would  be  treated  as  a  financing  entity 
because  Uie  foreign  parent  had  made  an 
advance  of  property  (the  note)  pursuant 
to  which  the  foreign  subsidiary  had 
"become  a  party  to  an  existing  financing 
transaction". 

The  definitions  of  financing 
transaction  and  financing  armngement 
have  been  redrafted  to  address  these 
concerns.  See  §  1.881-3(a)(2)  (i)  and  (ii). 
The  effect  of  the  new  definitions  is  to 
take  a  "snapshot"  after  all  the 
transactions  are  in  place  to  determine 
whether  there  is  a  financing 
arrangement. 

b.  Equity.  Commentators  noted  that 
the  proposed  regulations  were 
inconsistent  in  their  treatment  of  how  a 
conb-olling  interest  in  a  corporation, 
eitiier  before  or  after  a  default,  affected 
whether  an  equity  arrangement  was  a 
financing  transaction.  In  addition, 
commentators  requested  that  the  final 
regulations  explicitly  exempt  "common 
stock"  and  "ordinary  preferred  stock" 


fit)m  treatment  as  financing 
transactions. 

In  response  to  the  first  of  these 
comments  and  in  a  general  attempt  to 
clarify  die  types  of  equity  insti-iunents 
that  are  financing  transactions,  the  final 
regulations  revise  die  definition  of 
financing  tmnsaction  with  respect  to 
equity.  See  §  1.881-3(a)(2)(ii)  (A)(2)  and 
(B).  The  new  definition  provides  that 
the  right  to  elect  the  majority  of  die 
board  of  directors  will  not,  in  and  of 
itself,  cause  an  equity  instrument  to  be 
a  financing  arrangement.  See  §  1.881- 
3(a)(2)(ii)(B)(2)(il. 

As  to  the  second  suggestion,  the  final 
regulations  do  not  create  a  separate 
exception  fit)m  the  definition  of 
financing  transaction  for  "common 
stock"  or  "ordinary  perpetual  preferred 
stock."  Whether  a  transaction 
constitutes  a  financing  ti-ansaction 
depends  upon  the  terms  of  the 
ti-ansaction,  not  simply  on  die  label 
attached  to  the  transaction.  Moreover, 
because  these  terms  are  not  themselves 
well-defined  in  either  the  Code  or 
common  law,  die  IRS  and  Treasury 
believe  that  excluding  these  categories 
of  instiaunents  would  lead  to  disputes  as 
to  whether  a  particular  instrument  is 
"common  stock"  or,  if  not.  whedier  it  is 
"ordinary  "  perpetual  preferred  stock. 
c.  Guamntees.  Commentators  asked 
that  final  regulations  explicitly  provide 
that  guarantees  are  exempted  ft-om 
treatment  as  financing  transactions.  The 
IRS  and  Treasury  believe  that  the  new 
definition  of  financing  transaction, 
which  does  not  treat  becoming  a  party 
to  a  financing  transaction  as  itself  a 
financing  transaction,  clarifies  that  a 
guarantee  is  not  a  financing  transaction. 
Moreover,  the  final  regulations  add  an 
example  to  eliminate  any  doubt  in  this 
regard.  See  §  1.881-3(e)  Example  1. 

d.  Leases  and  licenses.  The  proposed 
regulations  provide  that  leases  and 
licenses  are  financing  transactions. 
Some  commentators  suggested  that  the 
regulations  not  include  leases  and 
licenses  in  the  definition  of  financing 
transaction  or  that  the  IRS  reserve  on 
the  subject  of  leases  until  it  had  more 
time  to  study  the  matter. 

Other  commentators  proposed  that 
certain  types  of  leases,  for  instance 
short-term  leases  and  leveraged  leases, 
be  excluded  fit)m  the  definition  of 
financing  transaction.  The 
commentators  pointed  out  that  certain 
leveraged  leases  would  be  subject  to 
recharacterization  under  the  proposed 
regulations  even  though,  in  substance, 
the  financing  arrangement  is  the 
equivalent  of  a  loan  firom  a  financing 
entity  entitled  to  a  zero  rate  of 
withholding  on  interest.  Under  §  1.881- 
3(d)(2)  of  the  proposed  regulations, 
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which  provides  that  the  nature  of  the 
recharacterized  payments  is  determined 
by  reference  to  the  transaction  to  which 
the  financed  entity  is  a  party,  the 
participation  of  the  intermediate  entity 
in  a  leveraged  lease  would  substantially 
reduce  the  tax  imposed  under  section 
881  if  the  treaty  between  the  United 
States  and  the  country  in  which  the 
lender  was  organized  allowed 
withholding  on  rental  payments. 
Because  all  of  the  negative  factors  of 
§  1.881-3(c)(2)  and  the  "but-for"  test  of 
§  1.881-3(b)  of  the  proposed  regulations 
are  met  in  a  standard  leveraged  lease, 
this  reduction  in  tax  would  allow  the 
district  director  to  recharacterize  the 
financing  arrangement  as  a  conduit 
financing  arrangement. 

The  IRS  and  Treasury  believe  that  all 
leases  and  licenses,  of  whatever 
duration,  can  be  used  by  taxpayers  to 
structure  a  conduit  financing 
arrangement.  Accordingly,  the  final 
regulations  continue  to  include  leases 
and  licenses  in  the  definition  of 
financing  transaction.  See  §  1.881- 
3(a)(2)(ii)(A)(3).  However,  die  final 
regulations  change  the  character  rule  in 
the  case  of  deductible  payments.  In 
those  cases,  the  character  of  the 
payments  imder  the  recharacterized 
transaction  is  determined  by  reference 
to  the  financing  transaction  to  which  the 
financing  entity  is  a  party.  As  a  result, 
under  the  final  regulations,  a  leveraged 
lease  generally  will  not  be 
recharacterized  as  a  conduit 
arrangement  if  the  ultimate  lender 
woidd  be  entided  to  an  exemption  from 
withholding  tax  on  interest  received 
from  the  financed  entity,  even  if  rental 
payments  made  by  the  financed  entity 
to  the  financing  entity  would  have  been 
subject  to  withholdinc  tax. 

e.  Related.  As  noted  above,  it  is  more 
difficult  for  an  intermediate  entity  to  be 
a  conduit  entity  if  it  is  not  related  to 
either  the  financing  entity  or  the 
financed  entity.  The  definition  of 
persons  who  are  related  to  another 
person  generally  follows  the  definition 
used  in  section  6038A.  One 
commentator  suggested  that  the  final 
regulations  eliminate  the  constructive 
ownership  rule  of  section  267(c)(3)  from 
the  definition  of  related.  The  same 
commentator  further  suggested  that  a 
person  under  common  control  within 
the  meaning  of  section  482  should  not 
be  a  related  person  for  purposes  of  this 

The  IRS  and  Treasury  believe  that  the 
term  related  should  be  broadly  defined 
to  ensure  that  the  additional  protection 
from  recharacterization  provided  by  the 
so-called  "but  for"  test  flows  only  to 
those  entities  that  are  not  under  the 
effective  control  of  either  the  financing 


or  the  financed  entity.  Accordingly,  the 
final  regulations  retain  the  definition  of 
related  provided  in  the  proposed 
regulations.  See  §  1.881-3(a)(2)(v). 


4.  Factors  Indicating  the  Presence  or 
Absence  of  a  Tax  Avoidance  Plan 


a.  In  general.  The  proposed 
regulations  provide  that  whether  the 
participation  of  the  intermediary  in  the 
financing  arrangement  is  pursuant  to  a 
tax  avoidance  plan  is  determined  based 
on  all  the  relevant  facts  and 
circumstances.  In  addition,  the 
proposed  regulations  provide  a  list  of 
some  of  the  factors  that  will  be  taken 
into  account:  the  extent  of  the  reduction 
in  tax;  the  liquidity  of  the  intermediate 
entity;  the  timing  of  the  transactions; 
and.  in  the  case  of  related  entities,  the 
nature  of  the  business(es)  of  such 

entities. 

Commentators  asked  that  the  final 
regulations  adopt  a  number  of 
additional  factors.  For  example, 
commentators  asked  that  the 
dissimilarity  of  cash  flows  or  of 
financing  transactions  making  up  the 
financing  arrangement  constitute  a 
positive  factor  (i.e..  a  factor  that 
evidences  the  absence  of  a  tax 
avoidance  plan).  Commentators  also 
suggested  that  the  positive  factors 
include  the  fact  that  income  was  subject 
to  net  tax  in  the  United  States  or  in  a 
foreign  jurisdiction  or,  alternatively, 
that  the  transaction  reduced  other  U.S. 
or  foreign  taxes  more  than  it  reduced  the 
U.S.  withholding  tax  (indicating  that  the 
purpose  of  the  transaction  was  to  avoid 
taxes  other  than  the  tax  imposed  by 
section  881). 

The  factors  proposed  by 
commentators  generally  relate  to  the 
issue  of  whether  there  were  purposes, 
other  than  the  avoidance  of  the  tax 
imposed  by  section  881 ,  for  the 
participation  of  the  intermediate  entity 
in  the  financing  arrangement.  The  final 
regulations  do  not  add  factors  relating  to 
purposes  for  the  participation  of  an 
intermediate  entity  in  a  financing 
arrangement.  However.  §  1.881-3(b)(l) 
of  the  final  regulations  addresses  the 
issue  by  clarifying  that  the  district 
director  wrill  consider  all  available 
evidence  regarding  the  purposes  for  the 
participation  of  the  intermediate  entity. 
b.  Factor  relating  to  a  complementary 
or  integrated  business.  One  of  the 
factors  listed  in  the  proposed 
regulations  is  whether,  if  the 
intermediate  entity  is  related  to  the 
financed  entity,  the  two  parties  enter 
into  a  financing  transaction  to  finance  a 
trade  or  business  actively  engaged  in  by 
the  financed  entity  that  forms  a  part  of, 
or  is  complementary  to,  a  substantial 
trade  or  business  actively  engaged  in  by 


the  intermediate  entity.  One 
commentator  expressed  uncertainty  as 
to  the  policy  behind  this  factor. 

The  intent  of  this  factor  was  to  take 
into  account  the  fact  that  related 
corporations  engaged  in  integrated 
businesses  may  enter  into  many 
financing  transactions  in  the  course  of 
conducting  those  businesses,  the  vast 
majority  of  which  have  no  tax  avoidance 
purpose.  Accordingly,  §  1.881- 
3(b)(2)(iv)  of  the  final  regulations 
clarifies  that  the  distiict  director  will 
take  into  account  whether  a  transaction 
is  entered  into  in  the  ordinary  course  of 
integrated  or  complementary  trades  or 
businesses  in  determining  whether  there 
is  a  tax  avoidance  plan.  In  addition,  the 
factor  is  broadened  so  as  to  apply  not 
only  to  transactions  between  the 
intermediate  entity  and  the  financed 
entity  but  to  transactions  between  any 
two  parties  to  the  financing  arrangement 
that  are  related  to  each  other. 


5.  Presumption  Regarding  Significant 
Financing  Activities 

The  proposed  regulations  provide 
that,  in  the  case  of  an  intermediate 
entity  that  is  related  to  either  the 
financing  entity  or  the  financed  entity, 
a  presumption  of  no  tax  avoidance 
arises  where  the  intermediate  entity 
performs  significant  financing  activities 
for  such  entities.  Among  other  things, 
the  provision  required  employees  of  the 
intermediate  entity  (other  than  an 
intermediate  entity  that  earned  "active 
rents"  or  "active  royalties")  to  manage 
"business  risks"  arising  from  ihe 
transaction  on  an  ongoing  basis.  The 
proposed  regulations  provide  an 
example  showing  that,  if  there  are  no 
such  business  risks  because  the 
intermediate  entity  has  hedged  itself 
fully  at  the  time  it  entered  into  the 
financing  transactions,  the  entity  is  not 
described  in  the  provision. 

One  commentator  criticized  the 
articulation  of  the  significant  financing 
activities  presumption  in  th"  proposed 
regulations  on  the  grounds  that  the  test 
should  be  solely  whether  the 
participation  of  the  intermediate  entity 
produces  (or  coidd  be  expected  to 
produce)  efficiency  savings  through  a 
reduction  in  overhead  costs  and  the 
ability  to  hedge  die  group's  positions  on 
a  net  basis.  Another  commentator 
proposed  extending  the  presumption  for 
significant  financing  activities  to 
intermediate  entities  that  are  unrelated 
to  both  the  financed  entity  and  the 
financing  entity.  .mo      j 

As  to  the  first  comment,  the  IRS  and 
Treasury  agree  that  there  is  not  a 
sufficient  business  purpose  for  the 
centralization  of  financing  activities  of  a 
group  of  related  corporations  in  a  single 
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corporation  unless  the  taxpayer 
anticipates  efficiency  savings.  Although 
the  prospect  of  such  savings  in  general 
may  establish  a  business  purpose  for  the 
establishment  of  the  subsidiary,  it  does 
not  prevent  the  subsidiary  from  acting 
as  a  conduit  with  respect  to  any 
particular  financing  arrangement.  This 
is  demonstrated  by  the  hedging  example 
described  above,  the  rationale  for  which 
is  that  either  the  financed  entity  or  the 
financing  entity  could  have  entered  into 
the  long-term  hedge  so  there  is  no 
economic  justification  for  the 
participation  of  the  intermediate  entity 
in  the  particular  financing  arrangement. 
The  IRS  and  Treasury  believe  that  an 
affiliate  that  is  not  taking  a  continuing 
active  role  in  coordinating  and 
managing  a  financing  transaction  should 
not  be  entitled  to  the  presiunption  that 
its  participation  is  not  pursuant  to  a  tax 
avoidance  plan. 

As  to  the  suggestion  of  extending  the 
significant  financing  activities 
presumption  to  unrelated  parties,  the 
KS  and  Treasury  believe  that  this 
extension  would  be  inctMisistent  with 
the  piupose  of  the  presiunption.  The 
significant  financing  presiunption 
recognizes  that  there  are  legitimate 
business  reasons  for  conducting 
financing  activities  through  a 
centralized  financing  emd  hedging 
subsidiary.  The  decision  to  have  an 
unrelated  intermediate  entity  participate 
in  a  financing  transaction  is  based  on 
different  considerations,  including  the 
regulatory  effects  of  su  Ji  transactions 
and  the  interests  of  the  shareholders  of 
the  unrelated  intermediary.  These 
considerations  are  addressed  by 
providing  that  such  entities  will  not  be 
conduit  entities  unless  they  satisfy  the 
"but  for"  test.  The  final  regulations  do 
not  extend  the  significant  financing 
activities  presumption  to  unrelated 
parties. 

Accordingly,  the  requirements  for  the 
significant  financing  activities 
presumption  in  §  1.881-3(b)(3)  of  the 
final  regulations  are  generally  the  same 
as  those  in  the  propcwed  regulations. 
However,  the  final  regulations  do  add  a 
requirement  that  the  participation  of  the 
intennediate  entity  generate  efficiency 
savings,  and  change  the  term  business 
risks  to  maiicet  risks  (to  differentiate  the 
risks  of  currency  and  interest  rate 
movements  from  other,  primarily  credit, 
risks).  In  addition,  one  of  the  examples 
that  illustrates  the  significant  financing 
activities  presumption  has  been  revised 
to  indicate  that  a  finance  subsidiary  may 
be  managing  market  risks  even  in  the 
case  of  a  ftilly-hedged  transaction  if  the 
intermiediate  entity  routinely  terminates 
such  long  term' arrangwnents  when  it 


finds  cheaper  hedging  alternatives.  See 
§1.881-3(e)£xamp/e22. 

6.  "But  for"  Test 


a.  In  general.  Under  the  proposed 
regulations,  if  the  intermediate  entity  is 
not  related  to  either  the  financing  entity 
or  the  financed  entity,  the  financing 
arrangement  will  not  be  recharacterized 
unless  the  intermediate  entity  would 
not  have  participated  in  the  financing 
arrangement  on  substantially  the  same 
terms  "but  for"  the  fact  that  the 
financing  entity  advanced  money  or 
property  to  (or  entered  into  a  lease  or 
license  with)  the  intermediate  entity. 

Commentators  asked  for  clarification 
regarding  what  it  means  for  terms  to  be 
not  substantially  the  same.  One 
conunentator  proposed  using  the 
standards  for  material  modifications 
under  section  1001. 

The  IRS  and  Treasury  believe  that  an 
attempt  to  set  forth  a  comprehensive 
system  of  bright-line  rules  like  those 
suggested  by  commentators  would  add 
unnecerssary  complexity  to  the 
regulation,  given  its  anti-abuse  purpose. 
Accordingly,  tiie  final  regulations  make 
no  change  to  the  proposed  regulations 
in  this  regard. 

b.  Presumption  where  financing  entity 
guarantees  the  liability  of  the  financed 
entity.  Under  the  proposed  regulations, 
it  is  presumed  that  the  intermediate 
entity  would  not  have  participated  in 
the  financing  arrangement  on 
substantially  the  same  terms  if,  in 
addition  to  entering  into  a  financing 
transaction  with  the  intermediate  entity, 
the  financing  entity  guarantees  the 
financed  entity's  liabilities  under  its 
financing  transaction  with  the 
intermediate  entity.  A  taxpayer  may 
rebut  this  presumption  by  producing 
clear  and  convincing  evidence  that  the 
intermediate  entity  would  have 
participated  in  the  financing 
arrangement  on  substantially  the  same 
terms  even  if  the  financing  entity  had 
not  entered  into  a  financing  transaction 
with  the  intermediate  entity. 

Several  commentators  asked  for 
clarification  of  this  presumption.  Some 
commentatore  suggested  that  the 
existence  of  a  guarantee  makes  the 
existence  of  the  financing  transaction 
between  the  financing  entity  and  the 
intermediate  entity  irrelevant  to  the 
determination  of  whether  the 
intennediate  entity  would  have 
participated  in  the  financing 
arrangement  on  substantially  the  same 
terms.  Another  commentator  proposed 
eliminating  the  "clear  and  convincing 
evidence"  standard  on  the  grounds  that 
it  is  too  difficuk  an  evidentiary  burden 
for  the  taxpayer  to  overcome.  - 


The  presumption  regarding 
guarantees  originated  in  Rev.  Rul.  87-89 
(1987-2  C.B.  195),  which  articulated  the 
"but  for"  test  in  substantially  the  same 
terms  as  adopted  in  the  final 
regulations.  Rev.  Rul.  87-89  provided 
that  a  statutory  or  contractual  right  of 
offset  is  presumptive  evidence  that  the 
unrelated  intermediary  would  not  have 
participated  in  the  financing 
arrangement  on  substantially  the  same 
terms  without  the  financing  transaction 
from  the  financing  entity.  The  proposed 
regulations  extend  the  presumption  to 
all  guarantees  in  order  to  prevent 
taxpayers  from  using  forms  of  credit 
support  other  than  the  right  of  of^t  to 
avoid  this  presumption.  The  final 
regulations  retain  this  rule.  See  §  1.881- 
3(c)(2). 

The  final  regulations  also  retain  the 
"clear  and  convincing  evidence" 
standard.  The  taxpayer  always  must 
overcome  the  presumption  of 
correctness  in  favor  of  the  government 
by  a  preponderance  of  the  evidence. 
Therefore,  in  order  for  this  additional 
presumption  to  have  any  effect,  it  is 
necessary  to  raise  the  evidentiary 
standard.  In  addition,  this  standard  of 
proof  is  not  unreasonable,  because  an 
intermediate  entity  that  is  unrelated  to 
the  financing  entity  and  the  financed 
entity  and  that  proves,  by  clear  and 
convincing  evidence,  that  it  would  have 
entered  into  the  financing  arrangement 
on  substantially  the  same  terms  will 
avoid  recharacterization  as  a  conduit 
entity  even  though  its  participation  in 
the  financing  arrangement  is  pursuant  to 
a  tax  avoidance  plan. 

7.  Multiple  Intermediate  Entities 

a.  In  general.  The  proposed 
regulations  provide  guidance  as  to  how 
some  but  not  all  of  the  operative 
provisions  and  presumptions  apply  to 
multiple  intermediate  entities.  Several 
commentators  asked  that  the  final 
regulations  clarify  the  manner  in  which 
the  operative  rules  apply  in  the  case  of 
multiple  intermediate  entities.  The  final 
regulations  provide  additional  guidance 
in  the  relevant  operative  rules  and 
presumptions.  In  addition,  the  final 
regulations  modify  the  example  in  the 
proposed  regulations  relating  to 
multiple  intermediate  entities  to  clarify 
how  some  of  these  provisions  and 
presumptions  apply.  See  §  1.881-3(e) 
Example  8. 

b.  Special  rule  for  related  persons. 
Section  l.B81-3(a)(4)(ii)(B)  of  the 
proposed  regulations  allows  the  district 
director  to  treat  related  persons  as^ 
single  intennediate  entity  if  he  -   -      . 
determines  that  one  of  the  principal 
purposes  for  the  structuring  of  a 
tfansaction  was  the  avoidance  of  the 
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application  of  the  conduit  financing 
arrangement  rules.  Several 
commentators  suggested  that  the  final 
regulations  eliminate  this  section.  One 
commentator  suggested  that  the  rule  be 
limited  to  situations  where  one  related 
corporation  made  an  equity  investment 
in  another.  Another  believed  that  the 
IRS  and  Treasury  should  "wait  and  see" 
whether  such  a  rule  was  really 
necessary  to  prevent  taxpayers  from 
circumventing  the  conduit  financing 
arrangement  rules. 

The  IRS  and  Treasury  believe  that  an 
anti-abuse  rule  is  necessary  to  prevent 
the  circumvention  of  these  rules 
through  manipulation  of  the  definition 
of  financing  arrangement.  Accordingly. 
§  1.881-3(a)(2)(i)(B)  of  tiie  final 
regulations  retains  the  related  party 
anti-abuse  rule.  Moreover,  the  final 
regulations  include  another  more 
general  anti-abuse  rule  that  allows  the 
district  director  to  treat  related 
intermediate  entities  as  a  single 
intennediate  entity  if  he  determines  that 
one  of  the  principal  purposes  for  the 
involvement  of  multiple  intermediate 
entities  in  the  financing  arrangement  is 
to  prevent  the  characterization  of  an 
entity  as  a  conduit,  to  reduce  the 
portion  of  a  payment  that  is  subject  to 
withholding  tax  or  otherwise  to 
circumvent  any  other  provision  of  this 
section.  See  §  1.881-3(a)(4)(ii)(B).  This 
rule  prevents  a  taxpayer  from 
structuring  a  financing  transaction  with 
a  small  principal  amount  to  reduce  the 
amount  of  the  recharacterized  payment, 
and  thus  replaces  the  second  half  of  the 
rule  set  forth  in  proposed  regulation 
§  1.881-3(a)(4)(ii)(B).  This  rule  is 
illustiated  in  §  1.881-3(e)  Example  7. 

8.  Principal  Amount 

The  proposed  regulations  provide  that 
the  principal  amount  of  a  financing 
transaction  shall  be  determined  on  the 
basis  of  all  of  the  facts  and 
circumstances.  Under  the  proposed 
regulations,  the  principal  amount 
generally  equals  the  amount  of  money, 
or  the  fair  market  value  of  other 
property  (determined  as  of  the  time  that 
the  financing  transaction  is  entered 
into),  advanced  in  the  financing 
transaction.  The  principal  amount  of  a 
financing  transaction  is  subject  to 
adjustments,  as  appropriate. 
1 1   Some  conunentators  asked  for 
clarification  regarding  whether 
adjustments  would  be  made  to  the 
principal  amount  of  a  financing 
transaction  to  take  account  of 
amortization  or  depreciatien.  Another 
commentator  suggested  that  the  final 
regulations  provide  that  cakulatiens  be 
performed  in  the  hmctienal  currency  of 


the  intennediate  entity  in  order  to 
isolate  currency  fluctuations. 

The  final  regulations  provide  that 
adjustments  for  depreciation  and 
amortization  are  made  when  calculating 
the  principal  amount  of  a  leasing  or 
hcensing  financing  transaction.  See 
§1.881-3(d)(l)(ii)(A). 

Although  the  IRS  and  Treasury  agree 
that  the  effect  of  currency  fluctuations 
should  be  minimized,  they  believe  that 
determining  the  principal  amount  in  the 
functional  currency  of  the  intennediate 
entity  would  not  always  yield  the 
correct  result.  Accordingly,  the  final 
regulations  eliminate  currency  and 
market  fluctuations  to  the  extent 
possible  by  providing  that,  when  the 
same  property  has  been  advanced  by  the 
financing  entity  and  received  by  the 
financed  entity,  the  determination  of  the 
principal  amount  is  made  as  of  the  date 
the  last  financing  transaction  is  entered 
into.  See  §  1.881-3(d)(l)(ii)(A).  An 
example  has  been  added  to  demonstrate 
how  this  rule  applies  to  transactions  in 
currencies  other  than  the  U.S.  dollar. 
See  §  1.881-3(e)  Example  25. 


9.  Correlative  Adjustments 

The  proposed  regulations  do  not 
provide  for  correlative  adjustments  in 
the  case  of  the  district  director's 
recharacterization  of  a  financing 
arrangement  as  a  transaction  directly 
between  a  financing  entity  and  a 
financed  entity. 

Commentators  have  requested  that 
taxpayers  be  allowed  to  make 
conelative  adjustments  if  their 
transactions  are  recharacterized. 
Commentators  generally  would  not, 
however,  allow  the  IRS  to  make 
correlative  adjustments  where  such 
adjustments  would  resuU  in  greater  tax 

liability. 

The  final  regulations,  like  the 
proposed  regulations,  do  not  provide  for 
correlative  adjustments.  The  IRS  and 
Treasury  agree  with  commentators  that 
it  is  not  appropriate  to  use  regulations 
that  are  intended  to  prevent  the 
avoidance  of  tax  under  section  881  to 
recharacterize  transactions  for  purposes 
of  other  code  sections.  Accordingly, 
taxpayers  should  not  be  able  to  use 
these  regulations  to  make  correlative 
adjustments  to  their  tax  returns. 

10.  Recordkeeping  and  Reporting 
Requirements 

The  proposed  regulations  require 
corporations  that  would  otherwise 
report  certain  information  on  total 
annual  payments  to  related  parties 
pureuant  to  sections  6038(a)  and 
6038A(a)  to  report  such  information  on 
a  transaction-by-transaction  basis  where 
the  corporation  knows  or  has  reason  to 


know  that  such  transactions  are  part  of 
a  financing  arrangement.  In  addition, 
the  proposed  regulations  require  a 
financed  entity  or  any  other  person  to 
keep  records  relevant  to  determining 
whether  such  person  is  a  party  to  a 
financing  arrangement  that  is  subject  to 
recharacterization  as  part  of  their 
general  recordkeeping  requirements 
under  section  6001. 

Commentators  criticized  the  reporting 
requirements  imposed  by  the  proposed 
regulation  as  unduly  burdensome  in 
that  they  would  require  reporting  of  all 
financing  arrangements  and  not  simply 
those  subject  to  recharacterization  as 
conduit  financing  arrangements. 
Moreover,  they  pointed  out  that, 
because  the  regulations  only  would 
require  reporting  oT  those  transactions  to 
which  the  financed  entity  is  a  party,  the 
information  reported  would  not  be  of 
significant  value.  The  reported 
information  would  not  be  sufficient  to 
allow  the  IRS  to  connect  the  reported 
financing  transaction  to  the  other 
financing  transactions  making  up  a 
financing  arrangement. 

The  final  regulations  eliminate  the 
reporting  requirements  provided  in  the 
proposed  regulations  and  provide  more 
specific  guidance  as  to  the  type  of 
records  affected  entities  must  retain. 
The  recordkeeping  requirements  of 
§  1.881-4  have  been  revised  to 
incorporate  all  of  the  information  that 
entities  would  have  had  to  report  under 
the  proposed  regulations.  In  addition, 
the  final  regulations  require  the  entity  to 
retain  all  records  relating  to  the 
circumstances  surrounding  its 
participation  in  the  financing 
transactions  and  financing 
anangements,  including  minutes  of 
board  of  directors  meetings  and  board 
resolutions  and  materials  from 
investment  advisors  regarding  the 
structuring  of  the  transaction.  See 
Sl.881-4(c)(2). 


11.  Withholding  Obligations 

Under  the  proposed  regulations,  a 
person  that  is  otherwise  a  withholding 
agent  is  required  to  withhold  tax  under 
section  1441  or  section  1442  in 
accordance  with  the  recharacterization 
of  a  financing  arrangement  if  the  person 
knows  or  has  reason  to  know  that  the 
financing  arrangement  is  subject  to 
recharacterization  under  sections  871  or 
881.  Commentators  asked  for  additional 
guidance  regarding  the  application  of 
the  "know  or  have  reason  to  know" 
standard  in  the  context  of  conduit 
financing  arrangements.  The  final 
.regulations  include  several  examples 
regarding  the  circumstances  in  which  a 
financed  entity  dees  and  does  not  have 
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reason  to  know  of  the  existence  of  a 
conduit  financing  arrangement. 

C.  Status  of  Revenue  Rulings 

The  proposed  regulations  did  not 
address  the  status  of  the  existing 
revenue  rulings  relating  to  conduit 
arrangements.  Commentators  have 
asked  for  guidance  regarding  their 
status. 

Concurrent  with  the  pubUcation  of 
these  regulations,  the  IRS  is  issuing  a 
revenue  ruling  modifying  the  existing 
rulings.  The  revenue  ruling  limits  the 
application  of  the  old  revenue  rulings  in 
the  context  of  withholding  tax  to 
payments  made  before  the  effective  date 
of  the  final  regulations  and  to  other 
provisions  not  covered  by  the  conduit 
regulations. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  is  hereby 
certified  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required.  This 
certification  is  based  on  the  information 
that  follows.  These  regulaUons  affect 
entities  engaged  in  cross-border 
multiple-party  financing  arrangements. 
It  is  assumed  that  a  substantial  number 
of  small  entities  will  not  engage  in  such 
financing  arrangements.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  businesses. 

Drafting  Information:  The  principal  author 
ofUiese  regulations  is  Elissa  J.  Shendalman, 
Office  of  the  Associate  Chief  Counsel 
Untemational).  However,  other  personnel 
from  the  IRS  and  the  Treasury  Department 
participated  in  their  development. 

List  of  Subjects 

26  CFR  Part  1 


entry  for  "Sections  1.6038A-1  through 
1.6038A-7"  and  adding  entries  in 
numerical  order  to  read  as  follows: 

Authority:  26  U.S.C  7805  *  *  • 

Section  1.871-1  also  issued  under  26 
U.S.C  7701(1).  •  •  * 

Section  1.881-3  also  issued  under  26 
U.S.C  7701(1). 

Section  1.881-4  also  issued  under  26 
U.S.C  7701(1).  •  •  • 

Section  1.1441-3  also  issued  under  26 
U.S.C  7701(1).  *  •  • 

Section  1.1441-7  also  issued  tmder  26 
U.S.C  7701(1).  •  *  • 

Section  1.6038A-1  also  issued  under  26 
U.S.C  6038A. 

Section  1.6038A-2elso  issued  under  26 
U.S.C  6038A. 

Section  1.6038A-3  also  issued  under  26 
U.S.C.  6038A  and  7701(1). 

Section  1.6038A-4  also  issued  under  26 
U.S.C  6038A. 

Section  1.6038A-5  also  issued  under  26 
U.S.C  6038A. 

Section  1.6038A-«  also  issued  under  26 
U.S.C  6038A. 

Section  1.6038A-7  also  issued  under  26 
U.S.C  6038A.  •  •  • 

Section  1.7701(l)-l  also  issued  under  26 
U.S.C  77010).  *  •  • 

Par.  2.  hi  §  1.871-1,  paragraph  (b)(7) 
is  added  to  read  as  follows: 

§1.871-1    Classification  and  manner  of 
taxing  alien  Individuals. 


(b)*  •  • 

(7)  Conduit  financing  arrangements. 
For  rules  regarding  conduit  financing 
arrangements,  see  §§  1.881-3  and  1.881- 
4. 

*         *         •         *         • 

Par.  3.  Sections  1.881-0, 1.881-3  and 
1.881-4  are  added  to  read  as  follows: 

S  1.881-0   Table  of  contMits. 

This  section  fists  the  major  headings 
for  §§  1.881-1  through  1.881-4, 


Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PARTI— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removingthe 


§  1.881-1    Manner  of  Taxing  Foreign 
Corporations 

(a)  Classes  of  foreign  corporations. 

(b)  Manner  of  taxing. 

(1)  Foreign  corporations  not  engaged  in 
U.S.  business. 

(2)  Foreign  onporations  engaged  in  U  S 
business. 

(c)  Meaning  of  terms. 

(d)  Rules  applicable  to  foreign  insurance 
companies. 

(1)  Corporations  qualifying  under 
subchapter  L. 

(2)  Corporations  not  qualifying  under 
subchapter  L. 

(e)  Other  provisions  applicable  to  foreign 
corporations. 

(1)  Accumulated  earnings  tax 

(2)  Personal  holding  company  tax. 

(3)  Foreign  personal  holding  companies. 

(4)  Controlled  foreign  corporations, 
(i)  Subpart  F  income  and  increase  of 

earnings  invested  in  U.S.  property. 

(ii)  Certain  accumulations  of  eaminss  and 
profits.  ^^ 


(5)  Changes  in  tax  rate. 

(6)  Consolidated  returns. 

(7)  Adjustment  of  tax  of  certain  foreign 
corporations. 

(^  BfiiBctive  date. 

§1.881-2    Taxation  of  Foreign  Corporations 
Not  Engaged  in  U.S.  Business 

(a)  Imposition  of  tax. 

(b)  Fixed  or  determinable  annual  or 
periodical  income. 

(c)  Other  income  and  gains. 

(1)  Items  subject  to  tax. 

(2)  Determination  of  amount  of  gain. 

(d)  Credits  against  tax. 

(e)  Effective  date. 

§  1.881-3    Conduit  Financing  Arrangements 
(a)  General  rules  and  definitions. 

(1)  Purpose  and  scope. 

(2)  Definitions. 
(i)  Financing  arrangement. 

(A)  In  general. 

(B)  Special  rule  for  related  parties, 
(ii)  Financing  transaction. 

(A)  In  general. 

(B)  Limitation  on  inclusion  of  stock  or 
similar  interests. 

(iii)  Conduit  entity. 

(iv)  Conduit  financing  arrangement 

(v)  Related. 

(3)  Disregard  of  participation  of  conduit 
entity. 

(i)  Authority  of  district  director. 

(ii)  Effect  of  disregarding  conduit  entity. 

(A)  In  general. 

(B)  Character  of  payments  made  by  the 
financed  entity. 

(C)  Effect  of  income  tax  treaties. 

(D)  Effect  on  withholding  tax. 

(E)  Special  rule  for  a  financing  entity  that 
w  unrelated  to  both  intermediate  entity  and 
financed  entity. 

(iii)  Limitation  on  taxpayers's  use  of  this 
section. 

(4)  Standard  for  treatment  as  a  conduit 
entity, 
(i)  In  general, 
(ii)  Multiple  intermediate  entities. 

(A)  In  general. 

(B)  Special  rule  for  related  persons. 

(b)  Determination  of  whether  participation 
of  intermediate  entity  is  pursuant  to  a  tax 
avoidance  plan. 

(1)  In  general. 

(2)  Factors  taken  into  account  in 
determining  the  presence  or  absence  of  a  tax 
avoidance  purpose. 

(i)  Significant  reduction  in  tax. 

(ii)  Ability  to  make  the  advance. 

(iii)  Time  period  between  finanrjng 
transactions. 

(iv)  Financing  transactions  in  the  ordinary 
course  of  business. 

(3)  Presumption  if  significant  financing 
activities  performed  by  a  related  intermediate 
entity. 

(i)  General  rule. 

(ii)  Significant  financing  activities. 

(A)  Active  rents  or  royalties. 

(B)  Active  risk  management. 

(c)  Determination  of  whether  an  unrelated 
intermediate  entity  would  not  have 
participated  in  financing  arrangement  on 
substantially  same  terms. 

(1)  In  general. 
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(2)  Effect  of  guarantee, 
(i)  In  general. 

(ii)  Definition  of  guarantee, 
(d)  Determination  of  amount  of  tax 
liability. 

(1)  Amount  of  payment  subject  to 
recharacterization. 

(i)  In  general. 

(ii)  Determination  of  principal  amount. 

(A)  In  general. 

(B)  Debt  instruments  and  certain  stock. 

(C)  Partnership  and  trust  interests. 

(D)  Leases  and  licenses. 

(2)  Rate  of  tax. 

(e)  Examples. 

(f)  Effective  date. 

§1.861-4    Recordkeeping  Fequirements 
Concerning  Conduit  Financing  Arrangements 

(a)  Scope. 

(b)  Recordkeeping  requirements. 

(1)  In  general. 

(2)  Application  of  sections  6038  and 
6038A. 

(c)  Records  to  be  maintained. 

(1)  In  general. 

(2)  Additional  documents. 

(3)  Effect  of  record  maintenance 
requirement. 

(d)  Effective  date. 

§  1 .881  -3    Conduit  financing  arrangements. 

(a)  General  rules  and  definitions— [\) 
Purpose  and  scope.  Pursuant  to  the 
authority  of  section  7701(1),  this  section 
provides  rules  that  permit  the  district 
director  to  disregard,  for  purposes  of 
section  881,  the  participation  of  one  or 
more  intermediate  entities  in  a 
financing  arrangement  where  such 
entities  are  acting  as  conduit  entities. 
For  purposes  of  this  section,  any 
reference  to  tax  imposed  imder  section 
881  includes,  except  as  otherwise 
provided  and  as  the  context  may 
require,  a  reference  to  tax  imposed 
under  sections  871  or  884(f)(1)(A)  or 
required  to  be  withheld  under  section 
1441  or  1442.  See  §  1.881^  for 
recordkeeping  requirements  concerning 
financing  arrangements.  See  §§1.1441- 
3(1)  and  1.1441-7(d)  for  withholding 
rules  applicable  to  conduit  financing 
arrangements. 

(2)  Definitions.  The  following 
definitions  apply  for  purposes  of  this 
section  and  §§  1.881-4, 1.1441-3(i)  and 
,  I.144l-7(d). 

I    (i)  Financing  arrangement— (A.)  In 
general.  Financing  arrangement  means  a 
series  of  transactions  by  which  one 
person  (the  financing  entity)  advances 
money  or  other  property,  or  grants  rights 
to  use  property,  and  another  person  (the 
financed  entity)  receives  money  or  other 
property,  or  rights  to  use  property,  if  the 
advance  and  receipt  are  effected  through 
one  or  more  other  persons  (intermediate 
entities)  and,  except  in  cases  to  which 
paragraph  (a){2)(i)(B)  of  this  section 
applies,  there  are  financing  transactions 
linking  the  financing  entity,  each  of  the 


intermediate  entities,  and  the  financed 
entity.  A  transfer  of  money  or  other 
property  in  satisfaction  of  a  repayment 
obligation  is  not  an  advance  of  money 
or  other  property.  A  financing 
arrangement  exists  regardless  of  the 
order  in  which  the  transactions  are 
entered  into,  but  only  for  the  period 
during  which  all  of  the  financing 
transactions  coexist.  See  Examples  1,  2, 
and  3  of  paragraph  (e)  of  this  section  for 
illustrations  of  the  term  financing 
arrangement. 

(B)  Special  rule  for  related  parties.  If 
two  (or  more)  financing  transactions 
involving  two  (or  more)  related  persons 
would  form  part  of  a  financing 
arrangement  but  for  the  absence  of  a 
financing  transaction  between  the 
related  persons,  the  district  director  may 
treat  the  related  persons  as  a  single 
intermediate  entity  if  he  determines  that 
one  of  the  principal  purposes  for  the 
structure  of  the  financing  transactions  is 
to  prevent  the  characterization  of  such 
arrangement  as  a  financing  arrangement. 
This  determination  shall  be  based  upon 
all  of  the  facts  and  circumstances, 
including,  without  limitation,  the 
factors  set  forth  in  paragraph  (b)(2)  of 
this  section.  See  Examples  4  and  5  of 
paragraph  (e)  of  this  section  for 
illustrations  of  this  paragraph 
(al(2)(i)(B).  . 

(ii)  Financing  transaction — (A)  In 
general.  Financing  transaction  means — 

(1)  Debt;  . 

(2)  Stock  in  a  corporation  (or  a  sunilar 
interest  in  a  partnership  or  trust)  that 
meets  the  requirements  of  paragraph 
(a)(2)(ii)(B)  of  this  section; 

[3]  Any  lease  or  license;  or 
(4)  Any  other  transaction  (including 
an  interest  in  a  trust  described  in 
sections  671  through  679)  pursuant  to 
which  a  person  makes  an  advance  of 
money  or  other  property  or  grants  rights 
to  use  property  to  a  transferee  who  is 
obhgated  to  repay  or  retimi  a  substantial 
portion  of  the  money  or  other  property 
advanced,  or  the  equivalent  in  value. 
This  paragraph  (a)(2)(ii)(A)(4)  shall  not 
apply  to  the  posting  of  collateral  imless 
the  collateral  consists  of  cash  or  the 
person  holding  the  collateral  is 
permitted  to  reduce  the  collateral  to 
cash  (through  a  transfer,  grant  of  a 
seouity  interest  or  similar  transaction) 
prior  to  defauh  on  the  financing 
transaction  seciued  by  the  collateral. 

(B)  Limitation  on  inclusion  of  stock  or 
similar  interests— {1)  In  general.  Stock 
in  a  corporation  (or  a  similar  interest  in 
a  partnerehip  or  trust)  will  constitute  a 
financing  transaction  only  if  one  of  the 
following  conditions  is  satisfied — 

(j)  The  issuer  is  required  to  redeem 
the  stock  or  similar  interest  at  a 
specified  time  or  the  holder  has  the 


right  to  require  the  issuer  to  redeem  the 
stock  or  similar  interest  or  to  make  any 
other  payment  with  respect  to  the  stock  . 
or  similar  interest; 

(jfl  The  issuer  has  the  right  to  redeem 
the  stock  or  similar  interest,  but  only  if. 
based  on  all  of  the  facts  and 
circxunstances  as  of  the  issue  date, 
redemption  pursuant  to  that  right  is 
more  likely  Uian  not  to  occur;  or 

(iii)  The  owner  of  the  stock  or  similar 
interest  has  the  right  to  require  a  person 
related  to  the  issuer  (or  any  other  person 
who  is  acting  pureuant  to  a  plan  or 
arrangement  with  the  issuer)  to  acquire 
the  stock  or  similar  interest  or  make  a 
payment  with  respect  to  the  stock  or 
similar  interest. 

(2)  Rules  of  special  application — (i) 
Existence  of  a  right.  For  purposes  of  this 
paragraph  (a)(2)(ii)(B).  a  person  will  be 
considered  to  have  a  right  to  cause  a 
redemption  or  payment  if  the  person 
has  the  right  (other  than  rights  arising, 
in  the  ordinary  course,  between  the  date 
that  a  payment  is  declared  and  the  date 
that  a  payment  is  made)  to  enforce  the 
payment  through  a  legal  proceeding  or 
to  cause  the  issuer  to  be  liquidated  if  it 
fails  to  redeem  the  interest  or  to  make 
a  payment.  A  person  will  not  be 
considered  to  have  a  right  to  force  a 
redemption  or  a  payment  if  the  right  is 
derived  solely  from  ownership  of  a 
controlling  interest  in  the  issuer  in  cases 
where  the  control  does  not  arise  ft-om  a 
default  or  similar  contingency  under  the 
instrument.  The  person  is  considered  to 
have  such  a  right  if  the  person  has  the 
right  as  of  the  issue  date  or,  as  of  the 
issue  date,  it  is  more  likely  than  not  that 
the  person  will  receive  such  a  right, 
whether  through  the  occurrence  of  a 
contingency  or  otherwise. 

[ii]  Restrictions  on  payment.  The  fact 
that  the  issuer  does  not  have  the  legally 
available  funds  to  redeem  the  stock  or 
similar  interest,  or  that  the  payments  are 
to  be  made  in  a  blocked  currency,  will 
not  affect  the  determinations  made 
pursuant  to  this  paragraph  (a)(2)(ii)(B). 

(j/0  Conduit  entity  means  an 
intermediate  entity  whose  participation 
in  the  financing  arrangement  may  be 
disregarded  in  whole  or  in  part  pursuant 
to  this  section,  whether  or  not  the 
district  director  has  made  a 
determination  that  the  intermediate 
entity  should  be  disregarded  under 
paragraph  (a)(3)(i)  of  this  section. 

(iv)  Conduit  financing  arrangement 
means  a  financing  arrangement  that  is 
effected  through  one  or  more  conduit 

entities.  ... 

(v)  Related  means  related  within  the 
meaning  of  sections  267(b)  or  707(b)(1). 
or  controlled  within  the  meaning  of 
section  482.  and  the  regulations  under 
those  sections.  For  purposes  of 


41006 


Federal  Register  /  Vol.  60.  No.  155  /  Friday,  August  11,  1995  /  Rules  and  Regulations 


determining  whether  a  person  is  related 
to  another  person,  the  constructive 
ownership  rules  of  section  318  shall 
apply,  and  the  attribution  rules  of 
section  267(c)  also  shall  apply  to  the 
extent  they  attribute  ownership  to 
persons  to  whom  section  318  does  not 
attribute  ownership. 

(3)  Disregard  of  participation  of 
conduit  entity— {\)  Authority  of  district 
director.  The  district  director  may 
determine  that  the  participation  of  a 
conduit  entity  in  a  conduit  financing 
arrangement  should  be  disregarded  for 
purposes  of  section  881.  For  this 
purpose,  an  intermediate  entity  will 
constitute  a  conduit  entity  if  it  meets  the 
standards  of  paragraph  (a)(4)  of  this 
section.  The  district  director  has 
discretion  to  determine  the  manner  in 
which  the  standards  of  paragraph  (a)(4) 
of  this  section  apply,  including  the 
financing  transactions  and  parties 
composing  the  financing  arrangement. 

(ii)  Effect  of  disregarding  conduit 
entity-{A)  In  general.  If  the  district 
director  determines  that  the 
participation  of  a  conduit  entity  in  a 
financing  arrangement  should  be 
disregarded,  the  financing  arrangement 
is  recharacterized  as  a  transaction 
directly  between  the  remaining  parties 
to  the  financing  arrangement  (in  most 
cases,  the  financed  entity  and  the 
financing  entity)  for  purposes  of  section 
881.  To  the  extent  that  a  disregarded 
conduit  entity  actually  receives  or 
makes  payments  pursuant  to  a  conduit 
financing  arrangement,  it  is  treated  as  an 
agent  of  the  financing  entity.  Except  as 
otherwise  provided,  the 
recharacterization  of  the  conduit 
financing  arrangement  also  applies  for 
purposes  of  secUons  871,  884(f)(1)(A). 
1441,  and  1442  and  other  procedural 
provisions  relating  to  those  sections. 
This  recharacterization  will  not 
otherwise  affect  a  taxpayer's  Federal 
income  tax  liabiUty  under  any 
substantive  provisions  of  the  Internal 
Revenue  Code.  Thus,  for  example,  the 
recharacterization  generally  applies  for 
purposes  of  section  1481,  in  order  to 
impose  liability  on  a  withhol<ing  agent 
who  fails  to  withhold  as  required  under 
S  1.1441-3(j),  but  not  for  purposes  of 
§  1.882-5. 

(B)  Character  of  payments  made  by 
the  financed  entity.  If  the  participation 
of  a  conduit  financing  arrangement  is 
disregarded  under  this  paragraph  (a)(3), 
payments  made  by  the  financed  entity 
generally  shall  be  characterized  by 
reference  to  the  character  (e.g.,  interest 
or  rent)  of  the  payments  made  to  the 
financing  entity.  However,  if  the 
financing  transaction  to  which  the 
financing  entity  is  a  party  is  a 
transaction  described  in  paragraph 


(a)(2Hii)(A)(2)  or  (4)  of  this  section  tiiat 
gives  rise  to  payments  that  would  not  be 
deductible  if  paid  by  the  financed 
entity,  the  character  of  the  payments 
made  by  the  financed  entity  will  not  be 
affected  by  the  disregard  of  the 
participation  of  a  conduit  entity.  The 
characterization  provided  by  this 
paragraph  (a)(3)(ii)(B)  does  not. 
however,  extend  to  qualification  of  a 
payment  for  any  exemption  fttjm 
withholding  tax  under  the  Internal 
Revenue  Code  or  a  provision  of  any 
applicable  tax  treaty  if  such 
qualification  depends  on  the  terms  of,  or 
other  similar  facts  or  circumstances 
relating  to.  the  financing  transaction  to 
which  the  financing  entity  is  a  party 
that  do  not  apply  to  the  financing 
transaction  to  which  the  financed  entity 
is  a  party.  Thus,  for  example,  payments 
made  by  a  financed  entity  that  is  not  a 
bank  cannot  qualify  for  the  exemption 
provided  by  section  881  (i)  of  the  Code 
even  if  the  loan  between  the  financed 
entity  and  the  conduit  entity  is  a  bank 
deposit. 

fC)  Effect  of  income  tax  treaties. 
Where  the  participation  of  a  conduit 
entity  in  a  conduit  financing 
arrangement  is  disregarded  piu^uant  to 
this  section,  it  is  disregarded  for  all 
purposes  of  section  881.  including  for 
piuposes  of  applying  any  relevant 
income  tax  treaties.  Accordingly,  the 
conduit  entity  may  not  claim  the 
benefits  of  a  tax  treaty  between  its 
country  of  residence  and  the  United 
States  to  reduce  the  amount  of  tax  due 
imder  section  881  with  respect  to 
payments  made  pursuant  to  the  conduit 
financing  arrangement.  The  financing 
entity  may.  however,  claim  the  benefits 
of  any  income  tax  treaty  imder  which  it 
is  entiUed  to  benefits  in  order  to  reduce 
the  rate  of  tax  on  payments  made 
piu^uant  to  the  conduit  financing 
arrangement  that  are  recharacterized  in 
accordance  with  paragraph  (a)(3)(ii)(B) 
of  this  section. 

(D)  Effect  on  withholding  tax.  For  the 
effect  of  recharacterization  on 
withholding  obligations,  see  §§  1.1441- 
3(j)  and  i.i441-7(d). 

(E)  Special  rule  for  a  financing  entity 
that  is  unrelated  to  both  intermediate 
entity  and  financed  entity— (1)  Liability 
of  financing  entity.  Notwithstanding  the 
fact  that  a  financing  arrangement  is  a 
conduit  financing  arrangement,  a 
financing  entity  that  is  imrelated  to  the 
financed  entity  and  the  conduit  entity 
(or  entities)  shall  not  itself  be  liable  for 
tax  under  section  881  unless  the 
financing  entity  knows  or  has  reason  to 
know  that  the  financing  arrangement  is 
a  conduit  financing  arrangement.  But 
see  §  l.l441-3(j)  for  tiie  withholding 
agent's  withholding  obligations. 


{2)  Financing  entity's  knowledge— O) 
hi  general.  A  financing  entity  knows  or 
has  reason  to  know  that  the  financing 
furangement  is  a  conduit  financing 
arrangement  only  if  the  financing  entity 
knows  or  has  reason  to  know  of  facts 
sufficient  to  establish  that  the  financing 
arrangement  is  a  conduit  financing 
arrangement,  including  facts  sufficient 
to  establish  that  the  participation  of  the 
intermediate  entity  in  the  financing 
arrangement  is  pursuant  to  a  tax 
avoidance  plan.  A  person  that  knows 
only  of  the  financing  transactions  that 
comprise  the  financing  arrangement  will 
not  be  considered  to  luiow  or  have 
reason  to  know  of  facts  sufficient  to 
establish  that  the  financing  arrangement 
is  a  conduit  financing  arrangement. 

(iV)  Presumpti'^n  regarding  financing 
entity's  knowledge.  It  shall  be  presumed 
that  the  financing  entity  does  not  know 
or  have  reason  to  know  that  the 
financing  arrangement  is  a  conduit 
financing  arrangement  if  the  financing 
entity  is  imrelated  to  e'l  other  parties  to 
the  financing  arrangement  and  the 
financing  entity  establishes  that  the 
intermediate  entity  who  is  a  party  to  the 
financing  transaction  with  the  financing 
entity  is  actively  engaged  in  a 
substantial  trade  or  business.  An 
intermediate  entity  will  not  be 
considered  to  be  engaged  in  a  trade  or 
business  if  its  business  is  making  or 
managing  investments,  unless  the 
intermediate  entity  is  actively  engaged 
in  a  banking,  insurance,  financing  or 
similar  trade  or  business  and  such 
business  consists  predominantly  of 
transactions  with  customers  who  are  not 
related  persons.  An  intermediate 
entity's  trade  or  business  is  substantial 
if  it  is  reasonable  for  the  financing  entity 
to  expect  that  the  intermediate  entity 
v«ll  be  able  to  make  payments  under  the 
financing  transaction  out  of  the  cash 
flow  of  that  trade  or  business.  This 
presumption  may  be  rebutted  if  the 
district  director  establishes  that  the 
financing  entity  knew  or  had  reason  to 
know  that  the  financing  arrangement  is 
a  conduit  financing  arrangement.  See 
Example  6  of  paragraph  (e)  of  this 
section  for  an  illustration  of  the  rules  of 
this  paragraph  (a)(3)(ii)(E). 

(iii)  Limitation  on  taxpayer's  use  of 
this  section.  A  taxpayer  may  not  apply 
this  section  to  reduce  the  amoimt  of  its 
Federal  income  tax  liability  by 
disregarding  the  form  of  its  financing 
transactions  for  Federal  income  tax 
purposes  or  by  compelling  the  district 
director  to  do  so.  See,  however, 
paragraph  (b)(2)(i)  of  Uiis  section  for 
rules  regarding  die  taxpayer's  ability  to 
show  that  the  participation  of  one  or 
more  intermediate  entities  results  in  no 
significant  reduction  in  tax. 
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(4)  Standard  for  treatment  as  a 
conduit  entity— {i)  In  general.  An 
intermediate  entity  is  a  conduit  entity 
with  respect  to  a  financing  arrangement 

(A)  The  participation  of  the 
intermediate  entity  (or  entities)  in  the 
financing  arrangement  reduces  the  tax 
imposed  by  section  881  (determined  by 
comparing  the  aggregate  tax  imposed 
under  section  881  on  payments  made  on 
financing  transactions  making  up  the 
financing  arrangement  with  the  tax  that 
would  have  l)een  imposed  under 
paragraph  (d)  of  this  section); 

(BjTne  participation  of  the 
intermediate  entity  in  the  financing 
arrangement  is  pursuant  to  a  tax 
avoidance  plan;  and 

(C)  Either—  ,      , 

(3)  The  intermediate  entity  is  related 
to  the  financing  entity  or  the  financed 

entity;  or  ,.      . 

[2)  The  intermediate  entity  would  not 
have  participated  in  the  financing 
arrangement  on  substantially  the  same 
terms  but  for  the  fact  that  the  financing 
entity  engaged  in  the  financing 
transaction  with  the  intermediate  entity. 

(ii)  Multiple  intermediate  entitiesr— 
(A)  In  general.  If  a  financing 
arrangement  involves  multiple 
intermediate  entities,  the  district 
director  will  determine  whether  each  of 
the  intermediate  entities  is  a  conduit 
entity.  The  district  director  will  make 
the  determination  by  applying  the 
special  rules  for  multiple  intermediate 
entities  provided  in  this  section  or,  if  no 
special  rules  are  provided,  applying 
principles  consistent  vrith  those  of 
paragraph  (a)(4)(i)  of  this  section  to  each 
of  the  intermediate  entities  in  the 
financing  arrangement. 

(B)  Special  rule  for  related  persons. 
The  district  director  may  treat  related 
intermediate  entities  as  a  single 
intermediate  entity  if  he  determines  that 
one  of  the  principal  purposes  for  the 
involvement  of  multiple  intermediate 
entities  in  the  financing  arrangement  is 
to  prevent  the  characterization  of  an 
intermediate  entity  as  a  conduit  entity, 
to  reduce  the  portion  of  a  payment  that 
is  subject  to  withholding  tax  or 
otherwise  to  circumvent  the  provisions 
of  this  section.  This  determination  shall 
be  based  upon  all  of  the  facts  and 
circumstances,  including,  but  not 
limited  to,  the  fectors  set  forth  in 
paragraph  (b)(2)  of  this  section.  If  a 
district  director  determines  that  related 
persons  are  to  be  treated  as  a  single 
intermediate  entity,  financing 
transactions  between  such  related 
parties  that  are  part  of  the  conduit 
financing  arrangement  shall  be 
disregarded  for  purposes  of  applying 
this  section.  See  Examples  7  and  8  of 


paragraph  (e)  of  this  section  for 

illustrations  of  the  rules  of  this 

paragraph  (a)(4)(ii). 
{!b)  Determination  of  whether 

participation  of  intermediate  entity  is 
pursuant  to  a  tax  avoidance  p/an— (1) 
In  general.  A  tax  avoidance  plan  is  a 
plan  one  of  the  principal  purposes  of 
which  is  the  avoidance  of  tax  imposed 
by  section  881.  Avoidance  of  the  tax 
imposed  by  section  881  may  be  one  of 
the  principal  purposes  for  such  a  plan 
even  though  it  is  outweighed  by  other 
purposes  (taken  together  or  separately). 
In  this  regard,  the  only  relevant 
purposes  are  those  pertaining  to  the 
participation  of  the  intermediate  entity 
in  the  financing  arrangement  and  not 
those  pertaining  to  the  existence  of  a 
financing  arrangement  as  a  whole.  The 
plan  may  be  formal  or  informal,  written 
or  oral,  and  may  involve  any  one  or 
more  of  the  parties  to  the  financing 
arrangement.  The  plan  must  be  in 
existence  no  later  than  the  last  date  that 
any  of  the  financing  transactions 
comprising  the  financing  arrangement  is 
entered  into.  The  district  director  may 
infer  the  existence  of  a  tax  avoidance 
plan  from  the  facts  and  circumstances. 
In  determining  whether  there  is  a  tax 
avoidance  plan,  the  district  director  will 
weigh  all  relevant  evidence  regarding 
the  purposes  for  the  intermediate 
entity's  participation  in  the  financing 
arrangement.  See  Examples  11  and  12  of 
paragraph  (e)  of  this  section  for 
illustrations  of  the  rule  of  this  paragraph 

(b)U)- 
(2)  Factors  taken  mto  account  m 

determining  the  presence  or  absence  of 
a  tax  avoidance  purpose.  The  factors 
described  in  paragraphs  (b)(2){i)  through 
(iv)  of  this  section  are  among  the  facts 
and  circumstances  taken  into  account  in 
determining  whether  the  participation 
of  an  intermediate  entity  in  a  financing 
arrangement  has  as  one  of  its  principal 
purposes  the  avoidance  of  tax  imposed 
by  section  881. 

(i)  Significant  reduction  in  tax.  The 
district  director  will  consider  whether 
the  participation  of  the  intermediate 
entity  (or  entities)  in  the  financing 
arrangement  significantiy  reduces  the 
tax  that  otherwise  would  have  been 
imposed  under  section  881.  The  fact 
that  an  intermediate  entity  is  a  resident 
of  a  country  that  has  an  income  tax 
treaty  with  the  United  States  that 
significantly  reduces  the  tax  that 
otherwise  would  have  been  imposed 
under  section  881  is  not  sufficient,  by 
itself,  to  establish  the  existence  of  a  tax 
avoidance  plan.  The  determination  of 
whether  the  participation  of  an 
intermediate  entity  significantly  reduces 
the  tax  generally  is  made  by  comparing 
the  aggregate  tax  imposed  under  section 


881  on  payments  made  on  financing 
transactions  making  up  the  financing 
arrangement  with  the  tax  that  would  be 
imposed  under  paragraph  (d)  of  this 
section.  However,  the  taxpayer  is  not 
barred  from  presenting  evidence  that  the 
financing  entity,  as  determined  by  the 
district  director,  was  itself  an 
intermediate  entity  and  another  entity 
should  be  treated  as  the  financing  entity 
for  purposes  of  applying  this  test.  A 
reduction  in  the  absolute  amount  of  tax 
may  be  significant  even  if  the  reduction 
in  rate  is  not.  A  reduction  in  the  amount 
of  tax  may  be  significant  if  the  reduction 
is  large  in  absolute  terms  or  in  relative 
terms.  See  Examples  13.14  and  15  of 
paragraph  (e)  of  this  section  for 
illustrations  of  this  factor. 

(ii)  Ability  to  make  the  advance.  The 
distinct  director  will  consider  whether 
the  intermediate  entity  had  sufficient 
available  money  or  other  property  of  its 
own  to  have  made  the  advance  to  the 
financed  entity  without  the  advance  of 
money  or  other  property  to  it  by  the 
financing  entity  (or  in  the  case  of 
multiple  intermediate  entities,  whether 
each  of  the  intermediate  entities  had 
sufficient  available  money  or  other 
property  of  its  own  to  have  made  the 
advance  to  either  the  financed  entity  or 
another  intermediate  entity  without  the 
advance  of  money  or  other  property  to 
it  by  either  the  financing  entity  or 
another  intermediate  entity). 

(iii)  Time  period  between  financing 
transactions.  The  district  director  will 
consider  the  length  of  the  period  of  time 
that  separates  the  advances  of  money  or 
other  property,  or  the  grants  of  rights  to 
use  property,  by  the  financing  entity  to 
the  intermediate  entity  (in  the  case  of 
multiple  intermediate  entities.'from  one 
intermediate  entity  to  another),  and 
ultimately  by  the  intermediate  entity  to 
the  financed  entity.  A  short  period  of 
time  is  evidence  of  the  existence  of  a  tax 
avoidance  plan  while  a  long  period  of 
time  is  evidence  that  there  is  not  a  tax 
avoidance  plan.  See  Example  16  of 
paragraph  (e)  of  this  section  for  an 
illustration  of  this  factor. 

(iv)  Financing  transactions  irtthe 
ordinary  course  of  business.  Ii  the 
parties  to  the  financing  transaction  are 
related,  the  distiict  director  will 
consider  whether  the  financing 
transaction  occurs  in  the  ordinary 
course  of  the  active  conduct  of 
complementary  or  integrated  ti-ades  or 
businesses  engaged  in  by  these  entities. 
The  fact  that  a  financing  transaction  is 
described  in  this  paragraph  (b)(2)(iv)  is 
evidence  that  the  participation  of  the 
parties  to  that  transaction  in  the 
financing  arrangement  is  not  pursuant 
to  a  tax  avoidance  plan.  A  loan  will  not 
be  considered  to  occur  in  the  ordinary 
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course  of  the  active  conduct  of 
complementary  or  integrated  trades  or 
businesses  unless  the  loan  is  a  trade 
receivable  or  the  parties  to  the 
transaction  are  actively  engaged  in  a 
banking,  insurance,  financing  or  similar 
trade  or  business  and  such  business 
consists  predominantly  of  transactions 
with  customers  who  are  not  related 
persons.  See  Example  1 7  of  paragraph 
(e)  of  this  section  for  an  illustration  of 
this  factor. 

(3)  Presumption  if  significant 
financing  activities  performed  by  a 
related  intermediate  entity— (\)  General 
rule.  It  shall  be  presumed  that  the 
participation  of  an  intermediate  entity 
(or  entities)  in  a  financing  arrangement 
is  not  pursuant  to  a  tax  avoidance  plan 
if  the  intermediate  entity  is  related  to 
either  or  both  the  financing  entity  or  the 
financed  entity  and  the  intermediate 
entity  performs  significant  financing 
activities  with  respect  to  the  financing 
transactions  forming  part  of  the 
financing  arrangement  to  which  it  is  a 
party.  This  presumption  may  be 
rebutted  if  the  district  director 
establishes  that  the  participation  of  the 
intermediate  entity  in  the  financing 
arrangement  is  pursuant  to  a  tax 
avoidance  plan.  See  Examples  21,  22 
and  23  of  paragraph  (e)  of  this  section 
for  illustrations  of  this  presumption, 
(ii)  Significant  financing  activities. 
For  purposes  of  this  paragraph  (b)(3),  an 
intermediate  entity  performs  significant 
financing  activities  with  respect  to  such 
financing  transactions  only  if  the 
financing  transactions  satisfy  the 
requirements  of  either  paragraph 
(b)(3)(ii){A)  or  (B)  of  this  section. 

(A)  Active  rents  or  royalties.  An 
intermediate  entity  performs  significant 
financing  activities  with  respect  to 
leases  or  licenses  if  rents  or  royalties 
earned  with  respect  to  such  leases  or 
licenses  are  derived  in  the  active 
conduct  of  a  trade  or  business  within 
the  meaning  of  section  954(c)(2)(A).  to 
be  applied  by  substituting  the  term 
intermediate  entity  for  the  term 
controlled  foreien  corporation. 

(B)  Active  risK  management— (1)  In 
general.  An  intermediate  entity  is 
considered  to  perform  significant 
financing  activities  with  respect  to 
financing  transactions  only  if  officers 
and  employees  of  the  intermediate 
entity  participate  actively  and 
materially  in  arranging  the  intermediate 
entity's  participation  in  such  financing 
transactions  (other  than  financing 
transactions  described  in  paragraph 
(b)(3){ii)(B)(5)  of  this  secUon)  and 
perform  the  business  activity  and  risk 
management  activities  described  in 
paragraph  (b)(3)(ii)(S){2)  of  this  section 
vrith  respect  to  such  financing 


transactions,  and  the  participation  of  the 
intermediate  entity  in  the  financing 
transactions  produces  (or  reasonably 
can  be  expected  to  produce)  efficiency 
savings  by  reducing  transaction  costs 
and  overhead  and  other  fixed  costs. 

(2)  Business  activity  and  risk 
management  requirements.  An 
intermediate  entity  will  be  considered 
to  perform  significant  financing 
activities  only  if.  within  the  country  m 
which  the  intermediate  entity  is 
organized  (or,  if  different,  within  the 
country  with  respect  to  which  the 
intermediate  entity  is  claiming  the 
benefits  of  a  tax  Xieaty).  its  officers  and 
employees — 

(ij  Exercise  management  over,  and 
actively  conduct,  the  day-to-day 
operations  of  the  intermediate  entity. 
Such  operations  must  consist  of  a 
substantial  trade  or  business  or  the 
supervision,  administration  and 
financing  for  a  substantial  group  of 
related  persons;  and 

(//)  Actively  manage,  on  an  ongoing 
basis,  material  market  risks  arising  from 
such  financing  transactions  as  an 
integral  part  of  the  management  of  the 
intermediate  entity's  financial  and 
capital  requirements  (including 
management  of  risks  of  currency  and 
interest  rate  fluctuations)  and 
management  of  the  intermediate  entity's 
short-term  investments  of  working 
capital  by  entering  into  transactions 
with  unrelated  persons. 

[3)  Special  rule  for  trade  receivables 
and  payables  entered  into  in  the 
ordinary  course  of  business.  If  the 
activities  of  the  intermediate  entity 
consist  in  whole  or  in  part  of  cash 
management  for  a  controlled  group  of 
which  the  intennediate  entity  is  a 
member,  then  employees  of  the 
intennediate  entity  need  not  have 
participated  in  airanging  any  such 
financing  transactions  that  arise  in  the 
ordinary  course  of  a  substantial  ti-ade  or 
business  of  either  the  financed  entity  or 
the  financing  entity.  Officers  or 
employees  of  the  financing  entity  or 
financed  entity,  however,  must  have 
participated  actively  and  materially  in 
arranging  the  ti-ansaction  that  gave  rise 
to  the  trade  receivable  or  trade  payable. 
Cash  management  includes  the 
operation  of  a  sweep  account  whereby 
the  intennediate  entity  nets 
intercompany  trade  payables  and 
receivables  arising  from  transactions 
among  the  other  members  of  the 
controlled  group  and  between  members 
of  the  contit>lled  group  and  unrelated 
persons. 

[4]  Activities  of  officers  and 
employees  of  related  persons.  Except  as 
provided  in  paragraph  (b)(3)(ii)(B)(3)  of 
this  section,  in  applying  this  paragraph 


(b)(3)(ii)(B),  the  activities  of  an  officer  or 
employee  of  an  intennediate  entity  will 
not  constitute  significant  financing 
activities  if  any  officer  or  employee  of 
a  related  person  participated  materially 
in  any  of  the  activities  described  in  Uiis 
paragraph,  other  than  to  approve  any 
guarantee  of  a  financing  transaction  or 
to  exercise  general  supervision  and 
control  over  the  policies  of  the 
intermediate  entity. 

(c)  Determination  of  whether  an 
unrelated  intermediate  entity  would  not 
have  participated  in  financing 
arrangement  on  substantially  the  same 
terms— (1)  In  general.  The 
determination  of  whether  an 
intermediate  entity  would  not  have 
participated  in  a  financing  arrangement 
on  substantially  the  same  terms  but  for 
the  financing  transaction  between  the 
financing  entity  and  the  intermediate 
entity  shall  be  based  upon  all  of  the 
facts  and  circumstances. 

(2)  Effect  of  guarantee— ii)  In  general. 
The  district  director  may  presume  that 
the  intermediate  entity  would  not  have 
participated  in  the  financing 
arrangement  on  substantially  the  same 
terms  if  there  is  a  guarantee  of  the 
financed  entity's  liability  to  the 
intermediate  entity  (or  in  the  case  of 
multiple  intermediate  entities,  a 
guarantee  of  the  intermediate  entity's 
liability  to  the  intermediate  entity  that 
advanced  money  or  property,  or  granted 
rights  to  use  other  property).  However, 
a  guarantee  that  was  neither  in  existence 
nor  contemplated  on  the  last  date  that 
any  of  the  financing  tiransactions 
comprising  the  financing  arrangement  is 
entered  into  does  not  give  rise  to  this 
presumption.  A  taxpayer  may  rebut  this 
presiunption  by  producing  clear  and 
convincing  evidence  that  the 
intermediate  entity  would  have 
participated  in  the  financing  ti-ansaction 
with  the  financed  entity  on  substantially 
the  same  terms  even  if  the  financing 
entity  had  not  entered  into  a  financing 
transaction  with  the  intermediate  entity. 

(ii)  Definition  of  guarantee.  For  the 
purposes  of  this  paragraph  (c)(2).  a 
guarantee  is  any  anangement  under 
which  a  person,  directly  or  indirectly, 
assiu«s,  on  a  conditional  or 
unconditional  basis,  the  payment  of 
another  person's  obligation  with  respect 
to  a  financing  transaction.  The  term 
shall  be  interpreted  in  accordance  with 
the  definition  of  the  term  in  section 
163(i)(6)(D)(iU). 

(dj  Determination  of  amount  of  tax 
liability— {1)  Amount  of  payment 
subject  to  recharacterization— {i]  In 
general.  If  a  financing  arrangement  is  a 
conduit  financing  arrangement,  a 
portion  of  each  payment  made  by  the 
financed  entity  with  respect  to  the 


financing  transactions  that  comprise  the 
conduit  financing  anangement  shall  be 
recharacterized  as  a  transaction  directly 
between  the  financed  entity  and  the 
financing  entity.  If  the  aggregate 
principal  amount  of  the  financing 
transaction(s)  to  which  the  financed 
entity  is  a  party  is  less  than  or  equal  to 
the  aggregate  principal  amount  of  the 
financing  transaction(s)  linking  any  of 
the  parties  to  the  financing  anangement. 
the  entire  amount  of  the  payment  shall 
be  so  recharacterized.  If  the  aggregate 
principal  amount  of  the  financing 
transaction(s)  to  which  the  financed 
entity  is  a  party  is  greater  than  the 
aggregate  principal  amount  of  the 
financing  transaction(s)  linking  any  of 
the  parties  to  the  financing  arrangement, 
then  the  recharacterized  portion  shall  be 
determined  by  multiplying  the  payment 
by  a  fraction  the  numerator  of  which  is 
equal  to  the  lowest  aggregate  principal 
amount  of  the  financing  transaction(s) 
linking  any  of  the  parties  to  the 
financing  arrangement  (other  than 
financing  transactions  that  are 
disregarded  pursuant  to  paragraphs 
(a)(2)(i)(B)  and  (a)(4)(ii)(B)  of  this 
section)  and  the  denominator  of  which 
is  the  aggregate  principal  amount  of  the 
financing  transaction(s)  to  which  the 
financed  entity  is  a  party.  In  the  case  of 
financing  transactions  the  principal 
amount  of  which  is  subject  to 
adjustment,  the  fraction  shall  be 
determined  using  the  average 
outstanding  principal  amounts  for  the 
period  to  which  the  payment  relates. 
The  average  principal  amount  may  be 
computed  using  any  method  applied 
consistently  that  reflects  with 
reasonable  acciuacy  the  amoimt 
outstanding  for  the  period.  See  Example 
24  of  paragraph  (e)  of  this  section  for  an 
illustration  of  the  calculation  of  the 
amount  of  tax  liability. 

(ii)  Determination  of  principal 
amount — (A)  In  general.  Unless 
otherwise  provided  in  this  paragraph 
(d)(l)(ii).  the  principal  amount  equals 
the  amount  of  money  advanced,  or  the 
fair  market  value  of  other  property 
advanced  or  subject  to  a  lease  or  license, 
in  the  financing  transaction.  In  general, 
fair  market  value  is  calculated  in  U.S. 
dollars  as  of  the  close  of  business  on  the 
day  on  which  the  financing  transaction 
is  entered  into.  However,  if  the  property 
advanced,  or  the  right  to  use  property 
granted,  by  the  financing  entity  is  the 
same  as  the  property  or  rights  received 
by  the  financed  entity,  the  fair  market 
value  of  the  property  or  right  shall  be 
determined  as  of  the  close  of  business 
(HI  the  last  date  that  any  of  the  financing 
transactions  comprising  the  financing 
anangement  is  entered  into.  In  the  case 


of  fungible  property,  property  of  the 
same  type  shall  be  considered  to  be  the 
same  property.  See  Example  25  of 
paragraph  (e)  for  an  illustration  of  the 
calculation  of  the  principal  amount  in 
the  case  of  financing  transactions 
involving  fungible  property.  The 
principal  amount  of  a  financing 
transaction  shall  be  subject  to 
adjustments,  as  set  forth  in  this 
paragraph  (d)(l)(ii). 

(B)  Debt  instruments  and  certain 
stock.  In  the  case  of  a  debt  instnunent 
or  of  stock  that  is  subject  to  the  current 
inclusion  rules  of  sections  305(c)(3)  or 
(e).  the  principal  amount  generally  will 
be  equal  to  the  issue  price.  However,  if 
the  fair  market  value  on  the  issue  date 
differs  materially  from  the  issue  price, 
the  fair  market  value  of  the  debt 
instrument  shall  be  used  in  lieu  of  the 
instrument's  issue  price.  Appropriate 
adjustments  will  be  made  for  accruals  of 
original  issue  discount  and  repayments 
of  principal  (including  accrued  original 
issue  discount). 

(C)  Partnership  and  trust  interests.  In 
the  case  of  a  partnership  interest  or  an 
interest  in  a  trust,  the  principal  amoimt 
is  equal  to  the  fair  market  value  of  the 
money  or  property  contributed  to  the 
partnership  or  trust  in  return  for  that 
partnership  or  trust  interest. 

(D)  Leases  or  licenses.  In  the  case  of 
a  lease  or  license,  the  principal  amount 
is  equal  to  the  fair  market  vtdue  of  the 
property  subject  to  the  lease  or  license 
on  tiie  date  on  which  the  lease  or 
license  is  entered  into.  The  principal 
amount  shall  be  adjusted  for 
depreciation  or  amortization,  calculated 
on  a  basis  that  acciu-ately  reflects  the 
anticipated  decline  in  the  value  of  the 
property  over  its  life. 

(2)  Rate  of  tax.  The  rate  at  which  tax 
is  imposed  under  section  881  on  the 
portion  of  the  payment  that  is 
recharacterized  pursuant  to  paragraph 
(d)(1)  of  this  section  is  determined  by 
reference  to  the  nature  of  the 
recharacterized  transaction,  as 
determined  imder  paragraphs 
(a)(3)(ii)(B)  and  (C)  of  this  section. 

(e)  Examples.  The  following  examples 
illustrate  this  section.  For  purposes  of 
these  examples,  unless  otherwise 
indicated,  it  is  assiuned  that  FP,  a 
corporation  organized  in  country  N, 
owns  all  of  the  stock  of  FS,  a 
corporation  organized  in  country  T.  and 
DS.  a  corporation  organized  in  the 
United  States.  Country  T.  but  not 
country  N.  has  an  income  tax  treaty 
with  the  United  States.  The  treaty 
exempts  interest,  rents  and  royalties 
paid  by  a  resident  of  one  state  (the 
source  state)  to  a  resident  of  the  other 
state  firom  tax  in  the  source  state. 


Example  1.  Financing  arrangement,  (i)  On 
January  1. 1996,  BK.  a  bank  organized  in 
country  T,  lends  $1,000,000  to  DS  in 
exchange  for  a  note  issued  by  DS.  FP 
guarantees  to  BK  that  DS  will  satisfy  its 
repayment  obligation  on  the  loan.  There  are 
no  other  transactions  between  FP  and  BK. 

(ii)  BK's  loan  to  DS  is  a  financing 
transaction  within  the  meaning  of  paragraph 
(a)(2)(ii){A)(l)  of  this  section.  FP's  guarantee 
of  OS's  repayment  obligation  is  not  a 
financing  transaction  as  described  in 
paragraphs  (a)(2)(ii)(A)(l)  through  (4)  of  this 
section.  Therefore,  these  transactions  do  not 
constitute  a  financing  arrangement  as  defined 
in  paragraph  (a)(2)(i)  of  this  section. 

Example  2.  Financing  armngement.  (i)  On 
January  1, 1996,  FP  lends  $1 ,000.000  to  DS 
in  exchange  for  a  note  issued  by  DS.  On 
January  1, 1997,  FP  assigns  the  DS  note  to  FS 
in  exchange  for  a  note  issued  by  FS.  After 
receiving  notice  of  the  assignment,  DS  remits 
payments  due  under  its  note  to  FS. 

(ii)  The  DS  note  held  by  FS  and  the  FS  note 
held  by  FP  are  financing  transactions  within 
the  meaning  of  paragraph  (a)(2)(ii)(A)(l)  of 
this  section,  and  together  constitute  a 
financing  arrangement  within  the  meaning  of 
paragraph  (a)(2)(i)  of  this  section. 

Example  3.  Financing  arrangement,  (i)  On 
December  1, 1994  FP  creates  a  special 
purposes  subsidiary,  FS.  On  that  date  FP 
capitalizes  FS  with  $1,000,000  in  cash  and 
$10,000,000  in  debt  trom  BK,  a  Country  N 
bank.  On  January  1, 1995.  C,  a  U.S.  person, 
purchases  an  automobile  from  DS  in  return 
for  an  installment  note.  On  August  1. 1995. 
DS  sells  a  number  of  installment  notes, 
including  C's.  to  FS  in  exchange  for 
$10,000,000.  DS  continues  to  service  the 
installment  notes  for  FS. 

(ii)  The  C  installment  note  now  held  by  FS 
(as  well  as  all  of  the  other  instalhnent  notes 
now  held  by  FS)  and  the  FS  note  held  by  BK 
are  financing  transactions  within  the 
meaning  of  paragraph  (a)(2)(ii)(A)(I)  of  this 
section,  and  together  constitute  a  financing 
arrangement  within  the  meaning  of 
paragraph  (a)(2)(i)  of  this  section. 

Example  4.  Related  persons  treated  as  a 
single  intermediate  entity,  (i)  On  January  1, 
1996,  FP  deposits  $1,000,000  with  BK,  a  bank 
that  is  organized  in  country  N  and  is 
unrelated  to  FP  and  its  sutwidiaries.  M,  a 
corporation  also  organized  in  country  N,  is 
wholly-owned  by  the  sole  shareholder  of  BK 
but  is  not  a  bank  within  the  meaning  of 
section  881{c)(3)(A}.  On  July  1, 1996.  M  lends 
$1,000,000  to  DS  in  exchange  for  a  note 
maturing  on  July  1,  2006.  The  note  is  in 
registered  form  within  the  meaning  of  section 
881(c)(2)(B)(i)  and  DS  has  received  from  M 
the  statement  required  by  section 
881(c)(2)(B)(ii).  One  of  the  principal  purposes 
for  the  absence  of  a  financing  transaction 
between  BK  and  M  is  the  avoidance  of  the 
application  of  this  section. 

(ii)  The  transactions  described  above 
would  form  a  financing  arrangement  but  for 
the  absence  of  a  financing  transaction 
between  BK  and  M.  However,  because  one  of 
the  principal  purposes  for  the  structuring  of 
these  financing  transactions  is  to  prevent 
characterization  of  such  arrangement  as  a 
financing  arrangement,  the  district  director 
may  treat  the  financing  transactions  between 
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FP  and  BK,  and  between  M  and  DS  as  a 
financing  amingeraent  under  paragraphs 
(a)(2)(i)(B)  of  this  section.  In  such  a  case,  BK 
and  M  would  be  considered  a  single 
intermediate  entity  for  purposes  of  this 
section.  See  also  paragraph  (a)(4)(ii)(B)  of  this 
section  for  the  authority  to  treat  BK  and  M 
as  a  single  intermediate  entity. 

Example  5.  Related  persons  treated  as  a 
single  intermediate  entity,  (i)  On  January  1 
1995.  FP  lends  $10,000,000  to  FS  in 
exchange  for  a  10-year  note  that  pays  interest 
annually  at  a  rate  of  8  percent  per  annum.  On 
January  2, 1995,  FS  contributes  $10,000,000 
to  FS2,  a  wholly-owned  subsidiary  of  FS 
organized  in  country  T,  in  exchange  for 
common  stock  ofFS2.  On  January  1  1996 
FS2  lends  $10,000,000  to  DS  in  exchange  for 
an  8-year  note  that  pays  interest  annually  at 
a  rate  of  10  percent  per  annum.  FS  is  a 
holding  company  whose  most  significant 
asset  is  the  stock  of  FS2.  Throughout  the 
period  that  the  FP-FS  loan  is  outstanding,  FS 
causes  FS2  to  make  distributions  to  FS,  most 
of  which  are  used  to  make  interest  and 
principal  payments  on  the  FP-FS  loan. 
Without  the  distributions  from  FS2,  FS 
,  would  not  have  had  the  funds  with  which  to 
make  payments  on  the  FP-FS  loan.  One  of 
Uie  principal  purposes  for  the  absence  of  a 
financing  transaction  between  FS  and  FS2  is 
the  avoidance  of  the  application  of  this 
section. 

(ii)  The  conditions  of  paragraph  (a)(4)(i](A) 
of  this  section  would  be  satisfied  with 
rwpect  to  the  financing  transactions  between 
FP.  FS.  FS2  and  DS  but  for  the  absence  of 
a  financing  transaction  between  FS  and  FS2. 
However,  because  one  of  the  principal 
pmposes  for  the  structuring  of  these 
financing  transactions  is  to  prevent 
characterization  of  an  entity  as  a  conduit,  the 
district  director  may  treat  the  financing 
transactions  between  FP  and  FS.  and 
between  FS2  and  DS  as  a  financing 
mangement  See  paragraph  (a)(4)(ii)(B)  of 
this  section.  In  such  a  case.  FS  and  FS2 
would  be  considered  a  single  intermediate 
entity  for  purposes  of  this  section.  See  also 
paragraph  (a)(2)(i)(B)  of  this  section  for  the 
authonty  to  treat  FS  and  FS2  as  a  single 
intermediate  entity. 

Example  6.  Presumption  with  respect  to 
unrelated  financing  entity,  (i)  FP  is  a 
corporation  organized  in  country  T  that  is 
actively  engaged  in  a  substantial 
manufacturing  business,  FP  has  a  revolving 
credit  facility  with  a  syndicate  of  banks,  none 
of  which  is  related  to  FP  and  FP's 
subsidiaries,  which  provides  that  FP  may 
borrow  up  to  a  maximum  of  $100,000,000  at 
a  time.  The  revolving  credit  facility  provides 
that  DS  and  certain  other  subsidiaries  of  FP 
may  borrow  directly  from  the  syndicate  at  the 
same  mterest  rates  as  FP.  but  each  subsidiary 
18  required  to  indemnify  the  syndicate  banks 
for  any  withholding  taxes  imposed  on 
interest  payments  by  the  country  in  which 
the  subsidiary  is  organized.  BK,  a  bank  that 
IS  oi^anized  in  country  N.  is  the  agent  for  the 
syndicate.  Some  of  the  syndicate  banks  are 
organized  in  country  N.  but  others  are 
residents  of  country  O,  a  country  that  has  an 
mcome  tax  treaty  with  the  United  States 
which  allows  the  United  States  to  impose  a 
tax  on  interest  at  a  maximum  rate  of  10 


percent.  It  is  reasonable  for  BK  and  the 
syndicate  banks  to  have  determined  that  FP 
will  be  able  to  meet  its  payment  obligations 
on  a  maximum  principal  amount  of 
$100,000,000  out  of  the  cash  flow  of  its 
manufacturing  business.  At  various  times 
throughout  1995,  FP  borrows  under  the 
revolving  credit  facility  until  the  outstanding 
principal  amount  reaches  the  maximum 
amount  of  $100,000,000.  On  December  31 
1995,  FP  receives  $100,000,000  from  a  public 
offering  of  its  equity.  On  January  1. 1996  FP 
pays  BK  $90,000,000  to  reduce  the 
outstanding  principal  amount  undw  the 
revolving  credit  facility  and  lends 
$10,000,000  to  DS.  FP  would  have  repaid  the 
entire  principal  amount,  and  DS  would  have 
borrowed  directly  bom  the  syndicate,  but  for 
the  fact  that  DS  did  not  want  to  incur  the 
U.S.  withholding  tax  that  would  have 
applied  to  payments  made  directly  by  DS  to 
the  sjmdicate  banks. 

(U)  Pursuant  to  paragraph  (aK3)(ii)(E)(l)  of 
this  section,  even  though  the  financing 
arrangement  is  a  conduit  financing 
arrangement  (because  the  financing 
arrangement  meets  the  standards  for 
recharacterization  in  paragraph  (a)(4)(i)).  BK 
and  the  other  syndicate  banks  have  no 
section  881  liability  unless  they  know  or 
have  reason  to  know  that  the  financing 
arrangement  b  a  conduit  financing 
arrangement.  Moreover,  pursuant  to 
paragraph  (a)(3)(ii)(E)(2)(ii')  of  this  section. 
BK  and  the  syndicate  banks  are  presumed  not 
to  know  that  the  financing  arrangement  is  a 
conduit  financing  arrangement.  The 
syndicate  banks  are  unrelated  to  both  FP  and 
DS,  and  FP  is  actively  engaged  in  a 
substantial  trade  or  business— that  is.  the 
cash  flow  fit)m  FP's  manufacturing  business 
IS  sufficient  for  the  banks  to  expect  that  FP 
will  be  able  to  make  the  paymente  required 
under  the  financing  transaction.  See 
§  1.1441-3(j)  for  the  withholding  obligations 
of  the  withholding  agents. 

Example  7.  Multiple  intermediate 
entiUes— special  rule  for  related  persons  (i) 
On  January  1, 1995,  FP  lends  $10,000,000  to 
FS  m  exchange  for  a  10-year  note  that  pays 
mterest  annually  at  a  rate  of  8  percent  per 
annum.  On  January  2. 1995.  FS  contributes 
$9,900,000  to  FS2,  a  wholly-owned 
subsidiary  of  FS  organized  in  country  T.  in 
exchange  for  common  stock  and  lends 
$100,000  to  FS2.  On  January  1   1996  FS2 
lends  $10,000,000  to  DS  in  exchange' for  an 
8-year  note  that  pays  interest  annually  at  a 
rate  of  10  percent  per  annum.  FS  is  a  holding 
company  that  has  no  significant  assets  other 
than  the  stock  of  FS2.  Throughout  the  period 
that  the  FP-FS  loan  is  outstanding,  FS  causes 
FS2  to  make  distributions  to  PS,  most  of 
which  are  used  to  make  interest  and 
principal  payments  on  the  FP-FS  loan. 
Without  the  distributions  from  FS2.  FS 
would  not  have  had  the  funds  with  "which  to 
make  payments  on  the  FP-FS  loan.  One  of 
the  principal  purposes  for  structuring  the 
transactions  between  FS  and  FS2  as 
primarily  a  contribution  of  capital  is  to 
reduce  the  amount  of  the  payment  that 
would  be  recharacterized  under  paragraph 
(d)  of  this  section.  f    -»■  f 

(ii)  Pursuant  to  paragraph  (aK4Mii)(B)  of 
this  section,  the  district  director  may  treat  FS 


and  FS2  as  a  single  intermediate  entity  for 
purposes  of  this  section  since  one  of  the 
principal  purposes  for  the  participation  of 
multiple  intermediate  entities  is  to  reduce 
the  amount  of  the  tax  liability  on  any 
recharacterized  payment  by  inserting  a 
financing  transaction  with  a  low  principal 
amount.  "^ 

Example  8.  Multiple  intermediate  entities 
(i)  On  January  1. 1995,  FP  deposits 
$1,000,000  with  BK,  a  bank  that  is  oiganized 
in  country  T  and  is  unrelated  to  FP  and  its 
subsidiaries,  FS  and  DS.  On  January  1, 1996 
at  a  time  when  the  FP-BK  deposit  is  still 
outstanding.  BK  lends  $500,000  to  BK2,  a 
bank  that  is  wholly-owned  by  BK  and  is 
organized  in  country  T.  On  the  same  date, 
BK2  lends  $500,000  to  FS.  On  July  1  1996 
FS  lends  $500,000  to  DS.  FP  pledges  its 
deposit  with  BK  to  BK2  in  support  of  FS' 
obligation  to  repay  the  BK2  loan.  FS'.  BK's 
and  BK2's  participation  in  the  financing 
arrangement  is  pursuant  to  a  tax  avoidance 
plan. 

(ii)  The  cohditions  of  paragraphs 
(a)(4)(i)(A)  and  (B)  of  this  section  are  satisfied 
because  the  participation  of  BK,  BK2  and  FS 
in  the  financing  arrangement  reduces  the  tax 
unposed  by  section  881,  and  FS',  BK's  and 
BK2's  participation  in  the  financing 
arrangement  is  pursuant  to  a  tax  avoidance 
plan.  However,  since  BK  and  BK2  are 
unrelated  to  FP  and  DS.  under  paragraph 
(a)(4)(i)(C)(2}  of  this  section.  BK  and  BK2  will 
be  treated  as  conduit  entities  only  if  BK  and 
BK2  would  not  have  participated  in  the 
financing  arrangement  on  substantially  the 
same  terms  but  for  the  financing  transaction 
between  FP  and  BK. 

(Hi)  It  is  presumed  that  BK2  would  not 
have  participated  in  the  financing 
arrangement  on  substantially  the  same  terms 
but  for  the  BK-BK2  financing  transaction 
because  FP's  pledge  of  an  asset  in  support  of 
FS'  obligation  to  repay  the  BK2  loan  is  a 
guarantee  within  the  meaning  of  paragraph 
(c)(2)(ii)  of  this  section.  If  the  taxpayer  does 
not  rebut  this  presumption  by  clear  and 
convincing  evidence,  then  BK2  will  be  a 
conduit  entity. 

(iv)  Because  BK  and  BK2  are  refated 
intermediate  entities,  the  district  director 
must  determine  whether  one  of  the  principal 
purposes  for  the  involvement  of  multiple 
intermediate  entities  was  to  prevent 
characterization  of  an  entity  as  a  conduit 
entity.  In  making  this  determination,  the 
district  director  may  consider  the  fact  that 
the  involvement  of  two  related  intermediate 
entities  prevents  the  presumption  regarding 
guarantees  &t)m  applying  to  BK.  In  the 
absence  of  evidence  showing  a  business 
purpose  for  the  involvement  of  both  BK  and 
BK2.  the  district  director  may  treat  BK  and 
BK2  as  a  single  intermediate  entity  for 
purposes  of  determining  whether  they  would 
have  participated  in  the  financing 
arrangement  on  substantially  the  same  terms 
but  for  the  financing  transaction  between  FP 
and  BK.  The  presumption  that  applies  to  BK2 
therefore  will  apply  to  Bfc  If  the  taxpayer 
does  not  rebut  this  presumpUon  by  clear  and 
convincing  evidence,  then  BK  will  be  a 
conduit  entity. 

firompfe  9.  Reduction  of  tax.  (i)  On 
February  1. 1995,  FP  issues  debt  to  the  public 


that  would  satisfy  the  requirements  of  section 
871(hK2)(A)  (relating  to  obligations  that  are 
not  in  registered  form)  if  issued  by  a  U.S. 
person.  FP  lends  the  proceeds  of  the  debt 
offering  to  DS  in  exchange  for  a  note. 

(ii)  The  debt  issued  by  FP  and  the  DS  note 
are  financing  transactions  within  the 
meaning  of  paragraph  (a)(2)(ii)(A)(l)  of  this 
section  and  together  constitute  a  financing 
arrangement  within  the  meaning  of 
paragraph  (a)(2)(i)  of  this  section.  The 
holders  of  the  FP  debt  are  the  financing 
entities.  FP  is  the  intermediate  entity  and  DS 
is  the  financed  entity.  Because  interest 
payments  on  the  debt  issued  by  FP  would  not 
have  been  subject  to  withholding  tax  if  the 
debt  had  been  issued  by  DS,  there  is  no 
reduction  in  tax  under  paragraph  (a)(4)(i)(A) 
of  this  section.  Accordingly,  FP  is  not  a 
conduit  entity. 

Example  10.  Reduction  of  tax.  (i)  On 
January  1. 1995.  FP  licenses  to  FS  the  rights 
to  use  a  patent  in  the  United  States  to 
manufacture  product  A.  FS  agrees  to  pay  FP 
a  fixed  amount  in  royalties  each  year  under 
the  license.  On  January  1, 1996.  FS 
sublicenses  to  DS  the  rights  to  use  the  patent 
in  the  United  States.  Under  the  sublicense. 
DS  agrees  to  pay  FS  royalties  based  upon  the 
units  of  product  A  manufactured  by  DS  each 
year.  Although  the  formula  for  computing  the 
amount  of  royalties  paid  by  DS  to  FS  differs 
from  the  formula  for  computing  the  amount 
of  royalties  paid  by  FS  to  FP,  each  represenU 
an  arm's  length  rate. 

(ii)  Although  the  royalties  paid  by  DS  to  FS 
are  exempt  from  U.S.  withholding  tax,  the 
royalty  payments  between  FS  and  FP  are 
income  from  U.S.  sources  under  section 
861(a)(4)  subject  to  the  30  percent  gross  tax 
imposed  by  §  1.881-2(b)  and  subject  to 
withholding  under  §  1.1441-2(a).  Because  the 
rate  of  tax  imposed  on  royalties  paid  by  FS 
to  FP  is  the  same  as  the  rate  that  would  have 
been  imposed  on  royalties  paid  by  DS  to  FP. 
the  participation  of  FS  in  the  FP-FS-DS 
financing  arrangement  does  not  reduce  the 
tax  imposed  by  section  881  within  the 
meaning  of  paragraph  (a)(4)(i)(A)  of  this 
section.  Accordingly.  FP  is  not  a  conduit 
entity. 

Example  11.  A  principal  purpose,  (i)  On 
January  1. 1995.  FS  lends  $10,000,000  to  DS 
in  exchange  for  a  10-year  note  that  pays 
interest  annually  at  a  rate  of  8  percent  per 
annum.  As  was  intended  at  the  time  of  the 
loan  from  FS  to  DS,  on  July  1. 1995.  FP 
makes  an  interest-free  demand  loan  of 
$10,000,000  to  FS.  A  principal  purpose  for 
FS'  participation  in  the  FP-FS-DS  financing 
arrangement  is  that  FS  generally  coordinates 
the  financing  for  all  of  FP's  subsidiaries 
■  (although  FS  does  not  engage  in  significant 
financing  activities  with  respect  to  such 
financing  transactions).  However,  another 
principal  purpose  for  FS'  participation  is  to 
allow  the  parties  to  benefit  from  the  lower 
withholding  tax  rate  provided  under  the 
income  tax  treaty  between  country  T  and  the 
United  States. 

(ii)  The  financing  arrangement  satisfies  the 
tax  avoidance  purpose  requirement  of 
paragraph  (a)(4Mi)(B)  of  this  section  because 
FS  participated  in  the  financing  arrangement 
pursuant  to  a  plan  one  of  the  principal 

Purposes  of  which  is  to  allow  the  parties  to 
enefit  from  the  country  T-U.S.  treaty. 


Example  12.  A  principal  purpose,  (i)  DX  is 
a  U.S.  corporation  that  intends  to  purchase 
property  to  use  in  its  manufacturing 
business.  FX  is  a  partnership  organized  in 
country  N  that  is  owned  in  equal  parts  by 
LCI  and  LC2,  leasing  companies  that  are 
unrelated  to  DX.  BK,  a  bank  organized  in 
country  N  and  unrelated  to  DX,  LCl  and  1X12, 
lends  $100,000,000  to  FX  to  enable  FX  to 
purchase  the  property.  On  the  same  day,  FX 
purchases  the  property  and  engages  in  a 
transaction  with  DX  which  is  treated  as  a 
lease  of  the  property  for  country  N  tax 
purposes  but  a  loan  for  U.S.  tax  purposes. 
Accordingly,  DX  is  treated  as  the  owner  of 
the  property  for  U.S.  tax  purposes.  The 
parties  comply  with  the  requirements  of 
section  881(c)  with  respect  to  the  debt 
obligation  of  DX  to  FX.  FX  and  DX  structured 
these  transactions  in  this  manner  so  that  IX;i 
and  IX;2  would  be  entitled  to  accelerated 
depreciation  deductions  with  respect  to  the 
property  in  country  N  and  DX  would  be 
entitled  to  accelerated  depreciation 
deductions  in  the  United  States.  None  of  the 
parties  would  have  participated  in  the 
transaction  if  the  payments  made  by  DX  were 
subject  to  U.S.  withholding  tax. 

(ii)  The  loan  frx)m  BK  to  FX  and  fixim  FX 
to  DX  are  financing  transactions  and,  together 
constitute  a  financing  arrangement.  The 
participation  of  FX  in  the  financing 
arrangement  reduces  the  tax  imposed  by 
section  881  twcause  payments  made  to  FX, 
but  not  BK,  qualify  for  the  portfolio  interest 
exemption  of  section  881(c)  because  BK  is  a 
bank  making  an  extension  of  credit  in  the 
ordinary  course  of  its  trade  or  business 
within  the  meaning  of  section  881(c)(3)(A). 
Moreover,  because  DX  borrowed  the  money 
from  FX  instead  of  borrowing  the  money 
directly  from  BK  to  avoid  the  tax  imposed  by 
section  881.  one  of  the  principal  purposes  of 
the  participation  of  FX  was  to  avoid  that  tax 
(even  though  another  principal  purpose  of 
the  participation  of  FX  was  to  allow  LCl  and 
LC2  to  take  advantage  of  accelerated 
depreciation  deductions  in  country  N). 
Assuming  that  FX  would  not  have 
participated  in  the  financing  arrangement  on 
substantially  the  same  terms  but  for  the  fact 
that  BK  loaned  it  $100,000,000,  FX  is  a 
conduit  entity  and  the  financing  arrangement 
is  a  conduit  financing  arrangement 

Example  13.  Significant  reduction  of  tax. 
(i)  FS  owns  all  of  the  stock  of  FSl,  which  also 
is  a  resident  of  country  T.  FSl  owns  all  of 
the  stock  of  DS.  On  January  1, 1995.  FP 
contributes  $10,000,000  to  the  capital  of  FS 
in  return  for  perpetual  preferred  stock.  On 
July  1, 1995,  FS  lends  $10,000,000  to  FSl.  On 
January  1, 1996,  FSl  lends  $10,000,000  to 
DS.  Under  the  terms  of  the  country  T-U.S. 
income  tax  treaty,  a  country  T  resident  is  not 
entitled  to  the  reduced  withholding  rate  on 
interest  income  provided  by  the  treaty  if  the 
resident  is  entitled  to  specified  tax  benefits 
under  country  T  law.  Although  FSl  may 
deduct  interest  paid  on  the  loan  from  FS, 
these  deductions  are  not  pursuant  to  any 
special  tax  benefits  provided  by  country  T 
law.  However,  FS  qualifies  for  one  of  the 
enumerated  tax  benefits  pursuant  to  which  it 
may  deduct  dividends  paid  with  respect  to 
the  stock  held  by  FP.  Therefore,  if  FS  had 
made  a  loan  directly  to  DS.  FS  would  not 


have  been  entitled  to  the  benefits  of  the 
country  T-U.S.  tax  treaty  with  respect  to 
payments  it  received  from  DS.  and  such 
payments  would  have  been  subject  to  tax 
under  section  881  at  a  30  percent  rate. 

(ii)  The  FS-FSl  loan  and  the  FSl-DS  loan 
are  financing  transactions  within  the 
meaning  of  paragraph  (a)(2)(ii)(A)(I)  of  this 
section  and  together  constitute  a  financing 
arrangement  within  the  meaning  of 
paragraph  (a)(2)(i)  of  this  section.  Pursuant  to 
paragraph  (b)(2)(i)  of  this  section,  the 
significant  reduction  in  tax  resulting  frxjm  the 
participation  of  FSl  in  the  financing 
arrangement  is  evidence  that  the 
participation  of  FSl  in  the  financing 
arrangement  is  pursuant  to  a  tax  avoidance 
plan.  However,  other  facts  relevant  to  the 
presence  of  such  a  plan  must  also  be  taken 
into  account. 

Example  14.  Significant  reduction  of  tax. 
(i)  FP  owns  90  percent  of  the  voting  stock  of 
FX.  an  unlimited  liability  company  organized 
in  country  T.  The  other  10  percent  of  the 
common  stock  of  FX  is  owned  by  FPl,  a 
subsidiary  of  FP  that  is  organized  in  country 
N.  Although  FX  is  a  partnership  for  U.S.  tax 
purposes,  FX  is  entitled  to  the  benefits  of  the 
U.S.-country  T  income  tax  treaty  because  FX 
is  subject  to  tax  in  coimtry  T  as  a  resident 
corporation.  On  January  1, 1996,  FP 
contributes  $10,000,000  to  FX  in  exchange 
for  an  instrument  denominated  as  preferred 
stock  that  pays  a  dividend  of  7  percent  and 
that  must  be  redeemed  by  FX  in  seven  years. 
For  U.S.  tax  purposes,  the  preferred  stock  is 
a  partnership  interest.  On  July  1, 1996,  FX 
makes  a  loan  of  $10,000,000  to  DS  in 
exchange  for  a  7-year  note  paying  interest  at 
6  percent. 

(ii)  Because  FX  is  required  to  redeem  the 
partnership  interest  at  a  specified  time,  the 
partnership  interest  constitutes  a  financing 
transaction  within  the  meaning  of  paragraph 
(a)(2Mii)(A)(2)  of  this  section.  Moreover, 
because  the  FX-DS  note  is  a  financing 
transaction  within  the  meaning  of  paragraph 
{a)(2)(ii)(A)(l)  of  this  section,  together  the 
transactions  constitute  a  financing 
arrangement  within  the  meaning  of  (a)(2)(i)  of 
this  section.  Payments  of  interest  made 
directly  by  DS  to  FP  and  FPl  would  not  be 
eligible  for  the  portfolio  interest  exemption 
and  would  not  be  entitled  to  a  redurtion  in 
withholding  tax  pursuant  to  a  tax  treaty. 
Therefore,  there  is  a  significant  reduction  in 
tax  resulting  from  the  participation  of  FX  in 
the  financing  arrangement,  which  is  evidence 
that  the  participation  of  FX  in  the  financing 
arrangement  is  pursuant  to  a  tax  avoidance 
plan.  However,  other  facts  relevant  to  the 
existence  of  such  a  plan  must  also  be  taken 
into  account. 

Example  IS.  Significant  reduction  of  tax. 
(i)  FP  owns  a  10  percent  interest  in  the 
profits  and  capital  of  FX,  a  partnership 
organized  in  country  N.  The  other  90  percent 
interest  in  FX  is  owned  by  G,  an  unrelated 
corporation  that  is  organized  in  country  T. 
FX  is  not  engaged  in  business  in  the  United 
States.  On  January  1, 1996,  FP  contributes 
$ie,eee,00«  to  FX  in  exchange  for  an 
instrument  docxunented  as  perpetual 
subordinated  debt  that  provides  for  quarteriy 
interest  paymenU  at  9  percent  per  annum. 
Under  the  terms  of  the  instrument,  payments 
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on  the  perpetual  subordinated  debt  do  not 
otherwise  affiect  the  allocation  of  income 
between  the  partners.  FP  has  the  right  to 
require  the  liquidation  of  FX  if  FX  faib  to 
make  an  interest  payment  For  U.S.  tax 
purposes,  the  perpetual  subordinated  debt  is 
treated  as  a  partnership  interest  in  FX  and 
the  payments  on  the  perpetual  subordinated 
debt  constitute  guaranteed  payments  within 
the  meaning  of  section  707(c).  On  July  1, 
1996.  FX  makes  a  loan  of  $10,000,000  to  DS 
in  exchange  for  a  7-year  note  paying  interest 
at  8  fjercent  per  annum. 

(ii)  Because  FP  has  the  effective  right  to 
force  payment  of  the  "interest"  on  the 
perpetual  subordinated  debt,  the  instrument 
constitutes  a  financing  transaction  within  the 
meaning  of  paragraph  (a)(2)(ii)(A)(2)  of  this 
section.  Moreover,  because  the  note  between 
FX  and  DS  is  a  financing  transaction  within 
the  meaning  of  paragraph  (a)(2)(ii)(A)(7)  of 
this  section,  together  the  transactions  are  a 
financing  arrangement  widiin  the  meaning  of 
(a)(2)(i)  of  this  section.  Without  regard  to  this 
section.  90  percent  of  each  interest  payment 
received  by  FX  would  be  treated  as  exempt 
from  U.S.  withholding  tax  because  it  is 
beneficially  owned  by  G,  while  10  percent 
would  be  subject  to  a  30  percent  withholding 
tax  because  beneficially  owned  by  FP.  If  FP 
held  directly  the  note  issued  by  DS,  100 
percent  of  the  interest  payments  on  the  qote 
would  have  been  subject  to  the  30  percent 
withholding  tax  The  significant  reduction  in 
the  tax  imposed  by  section  881  resulting  from 
the  participation  of  FX  in  the  financing 
arrangement  is  evidence  that  the 
participation  of  FX  in  the  financing 
arrangement  is  pursuant  to  a  tax  avoidance 
plan.  However,  other  facts  relevant  to  the 
presence  of  such  a  plan  must  also  be  taken 
into  account. 

Example  16.  Time  period  between 
transactions,  (i)  On  January  1. 1995.  FP  lends 
SlO.OOCOOO  to  FS  in  exchange  for  a  10-year 
note  that  pays  no  interest  annually.  When  the 
note  matures,  FS  is  obligated  to  pay 
$24,000,000  to  FP.  On  January  1. 1996  PS 
lends  $10,000,000  to  DS  in  exchange  for  a  10- 
year  note  that  pays  interest  annually  at  a  rate 
of  10  percent  per  annum. 

(i|^  The  FS  note  held  by  FP  and  the  DS  note 
held  by  FS  are  financing  transactions  within 
the  meaning  of  paragraph  (a)(2)(ii)(A)(J)  of 
this  section  and  together  constitute  a 
financing  arrangement  within  the  meaning  of 
(a)(2)(i)  of  this  section.  Pursuant  to  paragraph 
{bj(2)(iii)  of  this  section,  the  short  period  of 
time  (twelve  months)  between  the  loan  by  FP 
to  FS  and  the  loan  by  FS  to  DS  is  evidence 
that  the  participation  of  FS  in  the  financing 
arrangement  is  pursuant  to  a  tax  avoidance 
plan.  However,  other  facts  relevant  to  the 
presence  of  such  a  plan  must  also  be  taken 
into  account. 

EKample  J  7.  Financing  transacUons  in  the 
ordinary  course  of  business,  (i)  FP  is  a 
holding  company.  FS  is  actively  engaged  in 
country  T  in  the  business  of  manufacturing 
and  selling  product  A.  DS  manufactures 
product  B.  a  principal  component  in  which 
18  product  A.  FS"  business  activity  is 
substantial.  On  January  l,  1995,  FP  lends 
$100,000,000  to  FS  to  finance  FS'  business 
operations.  On  January  1, 1996,  FS  ships 
$30,000,000  of  product  A  to  DS.  In  return.  FS 


creates  an  interest-bearing  account  receivable 
on  its  books.  FS'  shipment  is  in  the  ordinary 
course  of  the  active  conduct  of  its  trade  or 
business  (which  is  complementary  to  DS' 
trade  or  business.) 

(ii)  The  loan  from  FP  to  FS  and  the 
accounts  receivable  opened  by  FS  for  a 
payment  owed  by  DS  are  financing 
transactions  within  the  meaning  of  paragraph 
(a)(2)(ii)(A)(J)  of  this  section  and  together 
constitute  a  financing  arrangement  within  the 
meaning  of  paragraph  (a)(2)(i)  of  this  section. 
Pursuant  to  paragraph  (b)(2)(iv)  of  this 
section,  the  fact  that  DS'  liability  to  FS  is 
created  in  the  ordinary  course  of  the  active 
conduct  of  DS'  trade  or  business  that  is 
complementary  to  a  business  actively 
engaged  in  by  DS  is  evidence  that  the 
participation  of  FS  in  the  financing 
arrangement  is  not  pursuant  to  a  tax 
avoidance  plan.  However,  other  facts  relevant 
to  the  presence  of  such  a  plan  must  also  be 
taken  into  account 

Example  18.  Tax  avoidance  plan— other 
factors,  (i)  On  February  l,  1995,  FP  issues 
debt  in  Country  N  that  is  in  registered  form 
within  the  meaning  of  section  881(c)(3)(A). 
The  FP  debt  would  satisfy  the  requirements 
of  section  881(c)  if  the  debt  were  issued  by 
a  U.S.  person  and  the  withholding  agent 
received  the  certification  required  by  section 
87l(h)(2)(B)(ii).  The  purchasers  of  the  debt 
are  financial  institutions  and  there  is  no 
reason  to  believe  that  they  would  not  fiimish 
Forms  W-8.  On  March  1, 1995,  FP  lends  a 
portion  of  the  proceeds  of  the  offering  to  DS 

(ii)  The  FP  debt  and  the  loan  to  DS  are 
financing  transactions  within  the  meaning  of 
paragraph  (a)(2)(ii)(A)(I)  of  this  section  and 
together  constitute  a  financing  arrangement 
within  the  meaning  of  paragraph  (a)(2)(i)  of 
this  secUon.  The  owners  of  the  FP  debt  are 
the  financing  entities,  FP  is  the  intermediate 
entity  and  DS  is  the  financed  entity.  Interest 
payments  on  the  debt  issued  by  FP  would  be 
subject  to  withholding  tax  if  the  debt  were 
issued  by  DS,  unless  DS  received  all 
necessary  Forms  W-8.  Therefore,  the 
participation  of  FP  in  the  financing 
arrangement  potentially  reduces  the  tax 
imposed  by  section  881(a).  However,  because 
It  is  reasonable  to  assume  that  the  purchasers 
of  the  FP  debt  would  have  provided 
certifications  in  order  to  avoid  the 
withholding  tax  imposed  by  section  881, 
there  is  not  a  tax  avoidance  plan. 
Accordingly.  FP  is  not  a  conduit  entity. 

Example  19.  Tax  avoidance  plan— other 
factors,  (i)  Over  a  period  of  years,  FP  has 
maintained  a  deposit  with  BK,  a  bank 
organized  in  the  United  States,  that  is 
unrelated  to  FP  and  its  subsidiaries.  FP  often 
sells  goods  and  purchases  raw  materials  in 
the  United  States.  FP  opened  the  bank 
account  with  BK  in  order  to  facilitate  this 
business  and  the  amounts  it  maintains  in  the 
account  are  reasonably  related  to  its  dollar- 
denominated  working  capital  needs  On 
January  1. 1995,  BK  lends  $5,000,000  to  DS. 
After  the  loan  is  made,  the  balance  in  FP's 
bank  account  remains  within  a  range 
appropriate  to  meet  FP's  working  capital 
needs. 

(ii)  FP's  deposit  with  BK  and  BK's  loan  to 
DS  are  financing  transactions  within  the 
meaning  of  paragraph  (a)(2)(ii)(A)(I)  of  this 


section  and  together  constitute  a  financing 
arrangement  within  the  meaning  of 
paragraph  (a)(2)(i)  of  this  section.  Pursuant  to 
section  881(i),  interest  paid  by  BK  to  FP  with 
respect  to  the  bank  deposit  is  exempt  &t)m 
withholding  tax.  Interest  paid  directly  by  DS 
to  FP  would  not  be  exempt  from  withholding 
tax  under  section  881(i)  and  therefore  would 
be  subject  to  a  30%  withholding  tax. 
Accordingly,  there  is  a  significant  reduction 
m  the  tax  imposed  by  section  881,  which  is 
evidence  of  the  existence  of  a  tax  avoidance 
plan.  See  paragraph  (b)(2)(i)  of  this  secUon. 
However,  the  district  director  also  will 
consider  the  fact  that  FP  historically  has 
maintained  an  account  with  BK  to  meet  its 
Marking  capital  needs  and  that,  prior  to  and 
after  BK's  loan  to  DS,  the  balance  within  the 
account  remains  within  a  range  appropriate 
to  meet  those  business  needs  as  evidence  that 
the  participation  of  BK  in  the  FP-BK-DS 
financing  arrangement  is  not  pursuant  to  a 
tax  avoidance  plan.  In  determining  the 
presence  or  absence  of  a  tax  avoidance  plan, 
all  relevant  facts  will  be  taken  into  account 
Example  20.  Tax  avoidance  plan— other 
factors,  (i)  Assume  the  same  facts  as  in 
Example  19,  except  that  on  January  1,  2000, 
FP's  deposit  with  BK  substantially  exceeds 
FP's  expected  working  capital  needs  and  on 
January  2,  2000,  BK  lends  additional  funds 
to  DS.  Assume  also  that  BK's  loan  to  DS 
provides  BK  with  a  right  of  offset  against  FP's 
deposit.  Finally,  assume  that  FP  would  have 
lent  the  funds  to  DS  directly  but  for  the 
imposition  of  the  withholding  tax  on 
payments  made  directly  to  FP  by  DS. 

(ii)  As  in  Example  19,  the  transactions  in 
paragraph  (i)  of  this  Example  20  are  a 
financing  arrangement  within  the  meaning  of 
paragraph  (a)(2)(i)  and  the  participation  of 
the  BK  reduces  the  section  881  tax.  In  this 
case,  the  presence  of  funds  substantially  in 
excess  of  FP's  working  capital  needs  and  the 
fact  that  FP  would  have  been  willing  to  lend 
funds  directly  to  DS  if  not  for  the 
withholding  tax  are  evidence  that  the 
participation  of  BK  in  the  FP-BK-FS 
financing  arrangement  is  pursuant  to  a  tax 
avoidance  plan.  However,  other  facts  relevant 
to  the  presence  of  such  a  plan  must  also  be 
taken  into  account  Even  if  the  district 
director  determines  that  the  participation  of 
BK  in  the  financing  arrangement  is  pursuant 
to  a  tax  avoidance  plan,  BK  may  not  be 
treated  as  a  conduit  entity  unless  BK  would 
not  have  participated  in  the  financing 
arrangement  on  substantially  the  same  terms 
in  the  absence  of  FP's  deposit  with  BK.  BK's 
right  of  offeet  against  FP's  deposit  (a  form  of 
guarantee  of  BK's  loan  to  DS)  creates  a 
presumption  that  BK  would  not  have  made 
the  loan  to  DS  on  substantially  the  same 
terms  in  the  absence  of  FP's  deposit  with  BK. 
If  the  taxpayer  overcomes  the  presumption 
by  clear  and  convincing  evidence,  BK  will 
not  be  a  conduit  entity. 

Example  21.  Significant  financing 
activities,  (i)  FS  is  responsible  for 
coordinating  the  financing  of  all  of  the 
subsidiaries  of  FP.  which  are  engaged  in 
substantial  trades  or  businesses  and  are 
located  in  country  T,  country  N,  and  the 
United  States.  FS  maintains  a  centralized 
cash  management  accounting  system  for  FP 
and  its  subsidiaries  in  which  it  records  all 


intercompany  payables  and  receivables;  these 
payables  and  receivables  ultimately  are 
reduced  to  a  single  balance  either  due  from 
or  owing  to  FS  and  each  of  FP's  subsidiaries. 
FS  is  responsible  for  disbursing  or  receiving 
any  cash  payments  required  by  transactions 
between  its  affiliates  and  unrelated  parties. 
FS  must  borrow  any  cash  necessary  to  meet 
those  external  obligations  and  invests  any 
excess  cash  for  the  benefit  of  the  FP  group. 
FS  enters  into  interest  rate  and  foreign 
exchange  contracts  as  necessary  to  manage 
the  risks  arising  bom  mismatches  in 
incoming  and  outgoing  cash  flows.  The 
activities  of  FS  are  intended  (and  reasonably 
can  be  expected)  to  reduce  transaction  costs 
and  overhead  and  other  fixed  costs.  FS  has 
50  employees,  including  clerical  and  other 
back  office  personnel,  located  in  country  T. 
At  the  request  of  DS,  on  January  1, 1995,  FS 
pays  a  supplier  $1,000,000  for  materials 
delivered  to  DS  and  charges  DS  an  open 
account  receivable  for  this  amount.  On 
February  3, 1995,  FS  reverses  the  account 
receivable  from  DS  to  FS  when  DS  delivers 
to  FP  goods  with  a  value  of  $1 ,000,000. 

(ii)  The  accounts  payable  from  DS  to  FS 
and  from  FS  to  other  subsidiaries  of  FP 
constitute  financing  transactions  within  the 
meaning  of  paragraph  (a)(2)(ii)(A)(I)  of  this 
section,  and  the  transactions  together 
constitute  a  financing  arrangement  within  the 
meaning  of  paragraph  (a)(2)(i)  of  this  section. 
FS's  activities  constitute  significant  financing 
activities  with  respect  to  the  financing 
transactions  even  though  FS  did  not  actively 
and  materially  participate  in  arranging  the 
financing  transactions  because  the  financing 
♦ransactions  consisted  of  trade  receivables 
and  trade  payables  that  were  ordinary  and 
necessary  to  carry  on  the  trades  or  businesses 
of  DS  and  the  other  subsidiaries  of  FP. 
Accordingly,  pursuant  to  paragraph  (b)(3)(i) 
of  this  section,  FS"  participation  in  the 
financing  arrangement  is  presumed  not  to  be 
pursuant  to  a  tax  avoidance  plan. 

Example  22.  Significant  financing 
activities— active  risk  management,  (i)  The 
facts  are  the  same  as  in  Example  21,  except 
that,  in  addition  to  its  short-term  funding 
needs,  DS  needs  long-term  financing  to  fund 
an  acquisition  of  another  U.S.  company;  the 
acquisition  is  scheduled  to  close  on  January 
15, 1995.  FS  has  a  revolving  credit  agreement 
with  a  syndicate  of  banks  located  in  Country 
N.  On  January  14, 1995,  FS  borrows  ¥10 
billion  for  10  years  under  the  revolving  credit 
agreement,  paying  yen  LIBOR  plus  50  basis 
points  on  a  quarterly  basis.  FS  enters  into  a 
currency  swap  with  BK.  an  unrelated  bank 
that  is  not  a  member  of  the  syndicate,  under 
which  FS  will  pay  BK  ¥10  billion  and  will 
receive  $100  million  on  January  15, 1995; 
these  payments  will  be  reversed  on  January 
15.  2004.  FS  will  pay  BK  U.S.  dollar  LIBOR 
plus  50  basis  points  on  a  notional  principal 
amount  of  $100  million  semi-annually  and 
will  receive  yen  LIBOR  plus  50  basis  points 
on  a  notional  principal  amount  of  ¥10  billion 
quarterly.  Upon  the  closing  of  the  acquisition 
on  January  15, 1995,  DS  borrows  $100 
million  bom  FS  for  10  years,  paying  U.S. 
dollar  LIBOR  plus  50  basis  points 
semiannually. 

(ii)  Although  FS  performs  significant 
financing  activities  with  respect  to  certain 


financing  transactions  to  which  it  is  a  party, 
FS  does  not  perform  significant  financing 
activities  with  respect  to  the  financing 
transactions  between  FS  and  the  syndicate  of 
banks  and  between  FS  and  DS  because  FS 
has  eliminated  all  material  market  risks 
arising  from  those  financing  transactions 
throu^  its  currency  swap  with  BK. 
Accordingly,  the  financing  arrangement  does 
not  benefit  from  the  presumption  of 
paragraph  (b)(3)(i)  of  this  section  and  the 
district  director  must  determine  whether  the 
participation  of  FS  in  the  financing 
arrangement  is  pursuant  to  a  tax  avoidance 
plan  on  the  basis  of  all  the  facts  and 
circumstances.  However,  if  additional  facts 
indicated  that  FS  reviews  its  currency  swaps 
daily  to  determine  whether  they  are  ihe  most 
cost  efficient  way  of  managing  their  currency 
risk  and,  as  a  result,  frequently  terminates 
swaps  in  favor  of  entering  into  more  cost 
efficient  hedging  arrangements  with 
unrelated  parties.  FS  would  be  considered  to 
perform  significant  financing  activities  and 
FS'  participation  in  the  financing 
arrangements  would  not  be  pursuant  to  a  tax 
avoidance  plan. 

Example  23.  Significant  financing 
activities — presumption  rebutted,  (i)  The 
facts  are  the  same  as  in  Example  21 .  except 
that,  on  January  1, 1995,  FP  lends  to  FS  DM 
15.000,000  (worth  $10,000,000)  in  exchange 
for  a  10  year  note  that  pays  interest  annually 
at  a  rate  of  5  percent  per  annum.  Also,  on 
March  15, 1995.  FS  lends  $10,000,000  to  DS 
in  exchange  for  a  10-year  note  that  pays 
interest  annually  at  a  rate  of  8  percent  per 
annum.  FS  would  not  have  had  sufficient 
funds  to  make  the  loan  to  DS  without  the 
loan  from  FP.  FS  does  not  enter  into  any 
long-term  hedging  transaction  with  respect  to 
these  financing  transactions,  but  manages  the 
interest  rate  and  currency  risk  arising  from 
the  transactions  on  a  daily,  weekly  or 
quarterly  basis  by  entering  into  forward 
currency  contracts. 

(ii)  Because  FS  performs  significant 
financing  activities  with  respect  to  the 
financing  transactions  between  FS,  DS  and 
FP,  the  participation  of  FS  in  the  financing 
arrangement  is  presumed  not  to  be  pursuant 
to  a  tax  avoidance  plan.  The  district  director 
may  rebut  this  presinnnption  by  establishing 
that  the  participation  of  FS  is  pursuant  to  a 
tax  avoidance  plan,  based  on  all  the  facts  and 
circumstances.  The  mere  fact  that  FS  is  a 
resident  of  country  T  is  not  sufficient  to 
establish  the  existence  of  a  tax  avoidance 
plan.  However,  the  existence  of  a  plan  can  be 
inferred  bom  other  factore  in  addition  to  the 
fact  that  FS  is  a  resident  of  country  T.  For 
example,  the  loans  are  made  within  a  short 
time  period  and  FS  would  not  have  been  able 
to  make  the  loan  to  DS  without  the  loan  bom 
FP. 

Example  24.  Determination  of  amount  of 
tax  liability,  (i)  On  January  1, 1996,  FP  makes 
two  three-year  installment  loans  of  $250,000 
each  to  FS  that  pay  interest  at  a  rate  of  9 
percent  per  annum.  The  loans  are  self- 
amortizing  with  payments  on  each  loan  of 
$7,950  per  month.  On  the  same  date,  FS 
lends  $1,000,000  to  DS  in  exchange  for  a  two- 
year  note  that  pays  interest  semi-annually  at 
a  rate  of  10  percent  per  annum,  beginning  on 
June  30, 1996.  The  FS-DS  loan  is  not  self- 


amortizing.  Assume  that  for  the  period  of 
January  1, 1996  through  June  30, 1996,  the 
average  principal  amount  of  the  financing 
transactions  between  FP  and  FS  that 
comprise  the  financing  arrangement  is 
$469,319.  Further,  assume  that  for  the  period 
of  July  1, 1996  through  December  31, 1996, 
the  average  principal  amount  of  the  financing 
transactions  between  FP  and  FS  is  $393,632. 
The  average  principal  amount  of  the 
financing  transaction  between  FS  and  DS  for 
the  same  periods  is  $1,000,000.  The  district 
director  determines  that  the  financing 
transactions  between  FP  and  FS,  and  FS  and 
DS,  are  a  conduit  financing  arrangement. 

(ii)  Pursuant  to  paragraph  (d)(l)(i)  of  this 
section,  the  portion  of  the  $50,000  interest 
payment  made  by  DS  to  FS  on  June  30, 1996, 
that  is  recharacterized  as  a  payment  to  FP  is 
$23,450  computed  as  follows:  ($50,000  x 
$469,319/$! ,000,000)  =  $23,450.  The  portion 
of  the  interest  payment  made  on  December 
31, 1996  that  is  recharacterized  as  a  payment 
to  FP  is  $19,650,  computed  as  follows: 
($50,000  X  $393,632/$l,000,000)  =  $19,650. 
Furthermore,  under  §  1.1441-3(j),  DS  is  liable 
for  withholding  tax  at  a  30  percent  rate  on 
the  portion  of  the  $50,000  payment  to  FS  that 
is  recharacterized  as  a  payment  to  FP,  i.e.. 
$7,035  with  respect  to  the  June  30. 1996 
payment  and  $5,895  with  respect  to  the 
December  31, 1996  payment 

Example  25.  Determination  of  principal 
amount  (i)  FP  lends  DM  10,000,000  to  FS  in 
exchange  for  a  ten  year  note  that  pays  interest 
semi-annually  at  a  rate  of  8  percent  per 
annum.  Six  months  later,  pursuant  to  a  tax 
avoidance  plan,  FS  lends  DM  5,000,000  to  DS 
in  exchange  for  a  10  year  note  that  pays 
interest  semi-annually  at  a  rate  of  10  percent 
per  annum.  At  the  time  FP  make  its  loan  to 
FS,  the  exchange  rate  is  DM  1.5/$1.  At  the 
time  FS  makes  its  loan  to  DS  the  exchange 
rateisDM1.4/$l. 

(ii)  FP's  loan  to  FS  and  FS'  loan  to  DS  are 
financing  transactions  and  together  constitute 
a  financing  arrangement.  Furthermore, 
because  the  participation  of  FS  reduces  the 
tax  imposed  under  section  881  and  FS' 
participation  is  pursuant  to  a  tax  avoidance 
plan,  the  financing  arrangement  is  a  conduit 
financing  arrangement. 

(iii)  Pursuant  to  paragraph  (d)(l)(i)  of  this 
section,  the  amount  subject  to 
recharacterization  is  a  fraction  the  numerator 
of  which  is  the  average  principal  amount 
advanced  from  FS  to  DS  and  the  denominator 
of  which  is  the  average  principal  amount 
advanced  bom  FP  to  FS.  Because  the 
property  advanced  in  these  financing 
transactions  is  the  same  type  of  fungible 
property,  under  paragraph  (d)(l)(ii)(A)  of  this 
section,  both  are  valued  on  the  date  of  the 
last  financing  transaction.  Accordingly,  the 
portion  of  the  payments  of  interest  that  is 
recharacterized  is  ((DM  5,000,OOOxDM  1.4/ 
$1)/(DM  10,000,000xDM  1.4/$1)  or  0.5. 


(fl  Effective  date.  This  section  is 
effective  for  payments  made  by  financed 
entities  on  or  after  September  11, 1995. 
This  section  shall  not  apply  to  interest 
payments  covered  by  section  127(g)(3) 
of  the  Tax  Reform  Act  of  1984.  and  to 
interest  payments  with  respect  to  other 
debt  obligations  issued  prior  to  October 
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15. 1984  (whether  or  not  such  debt  was 
issued  by  a  Netherlands  Antilles 
corporation). 

§1.881-4    Recordkeeping  requirefnents 
concerning  conduit  financing 
arrangements. 

(a)  Scope.  This  section  provides  rules 
for  the  maintenance  of  records 
concerning  certain  financing 
arrangements  to  which  the  provisions  of 
S  1.881-3  apply. 

(b)  Recordkeeping  requirements— (1) 
In  general.  Any  person  subject  to  the 
general  recordkeeping  requirements  of 
section  6001  must  keep  the  permanent 
books  of  account  or  records,  as  required 
by  section  6001.  that  may  be  relevant  to 
determining  whether  that  person  is  a 
party  to  a  financing  arrangement  and 
whether  that  financing  arrangement  is  a 
conduit  financing  arrangement. 

(2)  Application  of  Sections  6038  and 
6038A.  A  financed  entity  that  is  a 
reporting  corporation  within  the 
meaning  of  section  6038A(a)  and  the 
regulations  under  that  section,  and  any 
other  person  that  is  subject  to  the 
recordkeeping  requirements  of 
§  1.6038A-3,  must  comply  with  those 
recordkeeping  requirements  with 
respect  to  records  that  may  be  relevant 
to  determining  whether  the  financed 
entity  is  a  party  to  a  financing 
arrangement  and  whether  that  financing 
arrangement  is  a  conduit  financing 
arrangement.  Such  records,  including 
records  that  a  person  is  required  to 
maintain  pursuant  to  paragraph  (c)  of 
this  section,  shall  be  considered  records 
that  are  required  to  be  maintained 
pursuant  to  section  6038  or  6038A. 
Accordingly,  the  provisions  of  sections 
6038  and  6038A  (including,  without 
limitation,  the  penalty  provisions 
thereof!,  and  the  regulations  under  those 
sections,  shall  apply  to  any  records 
required  to  be  maintained  piusuant  to 
this  section. 

(c)  Records  to  be  maintained— {1)  In 
general.  An  entity  described  in 
paragraph  (b)  of  this  section  shall  be 
required  to  retain  any  records 
containing  the  following  information 
concerning  each  financing  transaction 
that  the  entity  knows  or  has  reason  to 
know  comprises  the  financing 
arrangement — 

(i)  The  nature  (e.g.,  loan,  stock,  lease, 
license)  of  each  financing  transaction; 

(ii)  The  name,  address,  taxpayer 
identification  number  (if  any)  and 
country  of  residence  of— 

(A)  Each  person  that  advanced  money 
or  other  property,  or  granted  rights  to 
use  property; 

(B)  Each  person  tiiat  was  the  recipient 
of  the  advance  or  rights;  and 


(C)  Each  person  to  whom  a  payment 
was  made  puirsuant  to  the  financing 
tiansaction  (to  Uie  extent  that  person  is 
a  different  person  than  the  person  who 
made  the  advance  or  granted  the  rights); 

(iii)  The  date  and  amoimt  of— 

(A)  Each  advance  of  money  or  other 
property  or  grant  of  rights;  and 

(B)  Each  payment  made  in  retirni  for 
the  advance  or  grant  of  rights; 

(iv)  The  terms  of  any  guarantee 
provided  in  conjunction  with  a 
financing  transaction,  including  the 
name  of  the  guarantor;  and 

(v)  In  cases  where  one  or  both  of  the 
parties  to  a  financing  transaction  are 
related  to  each  other  or  another  entity  in 
the  financing  arrangement,  die  manner 
m  which  these  persons  are  related. 

(2)  Additional  documents.  An  entity 
described  in  paragraph  (b)  of  this 
section  must  also  retain  all  records 
relating  to  the  circumstances 
surrounding  its  participation  in  the 
financing  transactions  and  financing 
arrangements.  Such  documents  may 
include,  but  are  not  limited  to — 

(i)  Minutes  of  board  of  directors 
meetings; 

(ii)  Board  resolutions  or  other 
authorizations  for  the  financing 
transactions; 
(iii)  Private  letter  rulings; 
(iv)  Financial  reports  (audited  or 
unaudited); 
(v)  Notes  to  financial  statements; 
(vi)  Bank  statements; 
(vii)  Copies  of  wire  transfiers; 
(yiii)  Offering  documents; . 
(ix)  Materials  from  investment 
advisors,  bankers  and  tax  advisors;  and 
(x)  Evidences  of  indebtedness. 
(3)  Effect  of  record  maintenance 
requirement.  Record  maintenance  in 
accordance  with  paragraph  (b)  of  this 
section  generally  does  not  require  the 
original  creation  of  records  that  are 
ordinarily  not  created  by  affected 
entities.  If,  however,  a  document  that  is 
actually  created  is  described  in  this 
paragraph  (c),  it  is  to  be  retained  even 
if  the  document  is  not  of  a  type 
ordinarily  created  by  the  affected  entity. 

(d)  Effective  date.  This  section  is 
effective  September  11. 1995.  This 
section  shall  not  apply  to  interest 
payments  covered  by  section  127(g)(3) 
of  the  Tax  Reform  Act  of  1984,  and  to 
interest  payments  with  respect  to  other 
debt  obligations  issued  prior  to  October 
15, 1984  (whetiier  or  not  such  debt  was 
issued  by  a  Netherlands  Antilles 
corporation). 

Par.  4.  In  §  1.1441-3.  the  OMB 
parentiietical  at  the  end  of  the  section  is 
removed  and  paragraph  (j)  is  added  to 
read  as  follows: 


§1.1441-3    Exceptions  and  rules  of  special 
application. 

*        *        *        •        » 

(j)  Conduit  financing  arrangements— 

(1)  Duty  to  withhold.  A  financed  entity 
or  other  person  required  to  withhold  tax 
under  section  1441  wiUi  respect  to  a 
financing  arrangement  that  is  a  conduit 
financing  arrangement  within  the 
meaning  of  §  1.881-3(a)(2)(iv)  shall  be 
required  to  witiihold  under  section  1441 
as  if  the  district  director  had 
determined,  pursuant  to  §  1.881-3(a)(3), 
that  all  conduit  entities  that  are  parties  ' 
to  the  conduit  financing  arrangement 
should  be  disregarded.  The  amount  of 
tax  required  to  be  withheld  shall  be 
determined  under  §  1.881-3(d).  The 
withholding  agent  may  witiihold  tax  at 

a  reduced  rate  if  the  financing  entity 
establishes  tiiat  it  is  entitled  to  Uie 
benefit  of  a  ti^aty  that  provides  a 
reduced  rate  of  tax  on  a  payment  of  Uie 
type  deemed  to  have  been  paid  to  die 
financing  entity.  Section  1.881- 
3(a){3)(ii)(E)  shall  not  apply  for 
purposes  of  determining  whether  any 
person  is  required  to  deduct  and 
withhold  tax  pursuant  to  tiiis  paragraph 
(j),  or  whether  any  party  to  a  financing 
arrangement  is  liable  for  failure  to 
withhold  or  entitled  to  a  refund  of  tax 
under  sections  1441  or  1461  to  1464 
(except  to  the  extent  the  amount 
withheld  exceeds  the  tax  liabifity 
determined  under  §  1.881-3(d)).  See 
§  1.1441-7(d)  relating  to  withholding 
tax  liability  of  Uie  wiUiholding  agent  in 
conduit  financing  arrangements  subject 
to  §  1.881-3. 

(2)  Effective  date.  This  paragraph  (j)  is 
effective  for  payments  made  by-financed 
entities  on  or  after  September  11. 1995. 
This  paragraph  shall  not  apply  to 
interest  payments  covered  by  section 
127(g)(3)  of  Uie  Tax  Reform  Act  of  1984. 
and  to  interest  payments  wiUi  respect  to 
other  debt  obligations  issued  prior  to 
October  15, 1984  (wheUier  or  not  such 
debt  was  issued  by  a  NeUierlands 
Antilles  corporation). 

Far.  5.  hi  §  1.1441-7,  die  OMB 
parenthetical  at  Uie  end  of  Uie  section  is 
removed  and  paragraph  (d)  is  added  to 
read  as  follows: 

§1.1441-7    Qaneral  provisions  retotino  to 
withholding  r-^*- 


(d)  Conduit  financing  arrangements— 
(1)  Liability  of  withholding  agent. 
Subject  to  paragraph  (d)(2)  of  Uiis 
section,  any  person  Uiat  is  required  to 
deduct  and  withhold  tax  under 
§  1.144l-3(j)  is  made  liable  for  that  tax 
by  section  1461.  A  person  Uiat  is 
required  to  deduct  and  withhold  tax  but 
fiails  to  do  so  is  liable  for  the  payment 


of  the  tax  and  any  applicable  penalties 
and  interest 

(2)  Exception  for  withholding  agents 
that  do  not  know  of  conduit  financing 
arrangement — (i)  In  general.  A 
withholding  agent  will  not  be  liable 
under  paragraph  (d)(1)  of  this  section  for 
failing  to  deduct  and  withhold  with 
respect  to  a  conduit  financing 
arrangement  unless  the  person  knows  or 
has  reason  to  know  that  the  finandng 
arrangement  is  a  conduit  financing 
arrangement.  This  standard  shall  be 
satisfied  if  the  wothholding  agent  knows 
or  has  reason  to  know  of  facts  sufficierit ' 
to  establish  that  the  financing 
arrangement  is  a  conduit  financing 
arrangement,  including  facts  sufficient 
to  establish  that  the  participation  of  the 
intermediate  entity  in  the  financing 
arrangement  is  pursuant  to  a  tax 
avoidance  plan.  A  withholding  agent 
that  knows  only  of  the  financing 
transactions  that  comprise  the  financing 
arrangement  will  not  be  considered  to 
know  or  have  reason  to  know  of  facts 
sufficient  to  establish  that  the  financing 
arrangement  is  a  conduit  financing 
arrangement. 

(ii)  Examp/es.  The  following 
examples  illustrate  the  operation  of 
paragraph  (d)(2)  of  this  section. 

Example  i.  (i)  DS  is  a  U.S.  subsidiary  of 
JfP,  a  corporation  organized  in  Country  N,  a 
country  that  does  not  have  an  income  tax 
treaty  with  the  United  States.  FS  is  a  special 
purpose  subsidiary  of  FP  that  is  incorporated 
in  Country  T,  a  country  that  has  an  income 
tax  treaty  with  the  United  States  that 
prohibits  the  imposition  of  withholding  tax 
on  payments  of  interest.  FS  is  capitalized 
with  $10,000,000  in  debt  from  BK.  a  Country 
N  bank,  and  $1,000,000  in  capital  from  FS. 

(ii)  On  May  1, 1995,  C,  a  U.S.  person, 
purchases  an  automobile  from  DS  in  return 
tor  an  installment  note.  On  July  1, 1995,  DS 
sells  a  number  of  installment  notes, 
including  C'^,  to  FS  in  exchange  for 
$10,000,000.  DS  continues  to  service  the 
installment  notes  for  FS  and  C  is  not  notified 
of  the  sale  of  its  obligation  and  continues  to 
make  paymente  to  DS.  But  for  the 
withholding  tax  on  payments  of  interest  by 
DS  to  BK.  DS  would  have  borrowed  directly 
from  BK,  pledging  the  installment  notes  as 
colteteral. 

(iii)  The  C  installment  note  is  a  financing 
transaction,  whether  held  by  DS  or  by  FS, 
and  the  FS  note  held  by  BK  also  is  a 
financing  transaction.  After  FS  purchases  the 
installment  note,  and  during  the  time  the 
installment  note  is  held  by  FS,  the 
transactions  constitute  a  finanong 
arrangement,  within  the  meaning  of  §  1.881- 
3(aK2)(i).  BK  is  the  financing  entity,  FS  is  the 
intermediate  entity,  and  C  is  the  financed 
entity.  Because  the  participation  of  FS  in  the 
financing  arrangement  reduces  the  tax 
imposed  by  section  881  and  because  there 
was  a  tax  avoidance  plan,  FS  is  a  conduit 
entity. 

(iv)  Because  C  does  not  know  or  have 
reason  to  know  of  the  tax  avoidance  plan 


(and  by  extension  that  the  financing 
arrangement  is  a  conduit  financing 
arrangement),  C  is  not  required  to  withhold 
tax  under  section  1441.  However,  DS,  who 
knows  that  FS's  participation  in  the 
financing  arrangement  is  pursuant  to  a  tax 
avoidance  plan  and  Is  a  withholding  agent 
for  purposes  of  sectiw  1441.  is  not  relieved 
of  its  withholding  responsibilities. 

Example  2.  Assume  the  same  facts  as  in 
Example,  l  except  that  C  receives  a  new 
payment  booklet  on  which  DS  is  descrfbed  as 
"agent".  Although  C  may  deduce  that  its 
installment  note  has  been  sold,  without  more 
C  has  no  reason  to  know  of  the  existence  of 
a  financing  arrangement  Accordingly,  C  is 
not  liable  /or  &ilure  to  withhold,  although 
DS  still  is  not  relieved  of  its  withholding 
responsibilities. 

Example  3.  (i)  DC  is  a  U.S.-corporation  that 
is  in  the  process  of  negotiating  a  loan  of 
$10,000,000  from  BKl ,  a  bank  located  in    , 
Country  N,  a  country  that  does  not  have  as 
income  tax  treaty  with  the  United  States. 
Before  the  loan  agreement  is  signed,  DC's  tax 
lawyers  point  out  that  interest  on  the  loan 
would  not  be  subject  to  withholding  tax  if  the 
loan  were  made  by  BIC2,  a  subsidiary  of  BKl 
that  is  incorporated  in  Country  T,  a  country 
that  has  an  income  tax  treaty  with  the  United 
States  that  prohibits  the  imposition  of 
withholding  tax  on  payments  of  interest  BKl 
makes  a  loan  to  BK2  to  enable  BK2  to  make 
the  loan  to  DC.  Without  the  loan  from  BKl 
to  BK2,  BK2  would  not  have  been  ableto 
make  the  loan  to  DC. 

(ii)  The  loan  from  BKl  to  BK2  and  the  loan 
frcMn  BK2  to  DC  are  both  financing 
transactions  and  together  constitute  a 
financing  arrangement  within  the  meaning  of 
S  1.881-3(a)(2)(i).  BKl  is  the  financing  entity, 
BK2  is  the  intennediate  entity,  and  DC  is  the 
financed  entity.  Because  the  participation  of 
BK2  in  the  financing  arrangement  reduces 
the  tax  imposed  by  section  881  and  because 
there  is  a  tax  avoidance  plan,  BK2  is  a 
conduit  entity. 

(iii)  Because  DC  is  a  party  to  the  tax 
avoidance  plan  (and  accordingly  knows  of  its 
existence),  DC  mustjwithhold  tax  under 
section  1441.  If  DC  does  not  withhold  tax  on 
its  payment  of  interest,  BK2,  a  party  to  the 
plan  and  a  withholding  agent  for  purposes  of 
section  1441,  must  withhold  tax  as  required 
by  section  1441. 

Example  4.  (i)  DC  is  a  U.S.  corporation  that 
has  a  long-standing  banking  relationship 
with  BK2,  a  U.S.  subsidiary  of  BKl,  a  bank 
incorporated  in  Country  N,  a  country  that 
does  not  have  an  income  tax  treaty  with  the 
United  States.  DC  has  borrowed  amounts  of 
as  much  as  $75,000,000  from  BK2  in  the  past. 
On  January  1, 1995,  DC  asks  to  borrow 
$50,000,000  from  BK2.  BK2  does  not  have 
the  funds  available  to  make  a  loan  of  that 
size.  BK2  considers  BKl  to  enter  into  a  loan 
with  DC  but  rejects  this  p)ossibility  because 
of  the  additional  withholding  tax  that  would 
be  incurred.  Accordingly.  BK2  borrows  the 
necessary  amount  from  BKl  with  the 
intention  of  on-lending  to  DC  BKl  does  not 
make  the  loan  directly  to  DC  because  of  the 
withholding  tax  that  would  apply  to 
p>ayments  of  interest  from  DC  to  BKl.  DC 
does  not  negotiate  with  BKl  and  has  no 
reason  to  know  that  BKl  was  the  source  of 
the  loan. 


(ii)  The  loan  from  BK2  to  DC  and  the  loan 
from  BKl  to  BK2  are  both  finandng 
transactions  and  together  constitute  a 
financing  arrangement  within  the  meaning  of 
§  1.881-3(a)(2)(i).  BKl  is  the  financing  entity, 
BK2  is  the  intermediate  entity,  and  DC  is  the 
financed  entity.  The  participation  of  BK2  in 
the  financing  arrangement  reduces  the  tax 
imposed  by  section  881.  Because  the 
participation  of  BK2  in  the  financing 
arrangement  reduces  the  tajfr'iinposed  \ff  .y  . 
section  881  and  because  there  was  a.  tax 
avoidance  plan,  BK2  is  a  conduit  entity. 

(iii)  Because  DC  does  not  know  or  have  - 
reason  to  know  of  the  tax  avoidance  plan 
(and  by  extension  that  the  financing 
arrangement  is  a  conduit  financing 
arrangemenO.  DC  is  not  required  to  withhold 
tax  under  section  1441.  However,  BK2,  who  , 
is  also  a  withholding  agent  imder  section 
1441  and  who  knows  that  the  financing 
arrangement  is  a  conduit  financing 
arrangement,  is  not  relieved  of  its 
withholding  resjpidhsibilities. 

(3)  Effective  date.  This  paragraph  (d) 
is  effective  for  paymentsmade  by 
financed  entities  on  or  after  September 
11, 1995.  This  paragraph  shall  not  apply 
to  interest  payments  covered  by  section 
127(g)(3)  of  Uie  Tax  Reform  Act  of  1984. 
and  to  interest  pajmients  with  respect  to 
other  debt  obligations  issued  prior  to 
October  15. 1984  (whether  or  not  such 
debt  was  issued  by  a  Netherlands 
Antilles  corporation). 

Par.  6.  In  §  1.6038A-3,  paragraphs 
(b)(5)  and  (c)(2)(vii)  are  added  to  read  as 
follows: 

§1.e038A-3    Record  maintenance. 
»        •        •        •        * 

tb)*  *  *  _,  . 

(5)  Records  relating  to  conduit 

financing  arrangements.  See  §  1.881-4 

relating  to  conduit  financing 

arrangements. 

(c)  *  *  * 

(2)*  •  *  -? 

(vii)  Records  relating  to  condulf 
financing  arrangements.  See  §  1.881-4 
relating  to  conduit  financing 
arrangements. 
*        •        *        *        • 

Par.  7.  Section  1.7701(1)-1  is  added  to 
read  as  follows: 

§1.7701  OH    Conduit  financing 
arrangements. 

(a)  Scope.  Section  7701(1)  authorizes 
the  issuance  of  regulations  that 
recharacterize  any  multiple-party 
financing  transaction  as  a  transaction 
directly  among  any  two  or  more  of  such 
parties  where  the  Secretary  determines 
that  such  recharacterization  is 
appropriate  to  prevent  avoidance  of  any 
tax  imposed  by  tiUe  26  of  the  United 
States  Ckxie. 

(b)  Regulations  issued  under  authority 
of  section  7701(1).  The  following 
regulations  are  issued  under  the 
authority  of  section  7701(1)— 
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:  Office  of  tha  Secretaiy,  Labor. 
ACTKM:  Final  lula;  interim  rule  adtmted 
as  final  with  chaises. 


ilMHAfIT:  The  Dapaitment  of  Labor  is 
oompleting  its  rulemaHng  to  implnnrat 
the  fsquiiament  of  the  Cssh 
Managjament  Improvement  Act 
Amendments  of  1902  that  Federal 
agendas  refer  delinquent  debt  to  the 
Internal  Revenue  Service  (IRS)  far 
collection  by  ofbet  from  a  Federal 
income  tax  refund  thai  may  be  due  to 


knlly  aidMoaaUe  dabis  ID  IRS  iw 
osttaclMnby  incaaa  lax  rsfend  afbet 

tW  imsfim  nde  alao  eat^Uiahad  a 
■aw  tUla  far  29  CFR  pert  20:  Padsial 
OsiaMCallactiaB.  hi  additiaD  to  dM 
near  subpart  E.  part  20  ccataiastite 
Dspartmant's  tafnlalieM  impkmoatina 

dM  Debt  CoUeoden  Act  af  1002  (DCaT 
Subpart  A  imphweals  dM  credit 
v^ortiag  iHovisions  of  the  OCA; 
SiApartB,  adminstiative  aCEMt:  SubpMt 
C  BSBsaaaaat  of  intsfast,  penalties  and 
administFMive  costs;  and  Subpart  D. 
salary  offset 

No  comments  wrere  received  in 
wsponse  to  the  notice  of  interim 
ndnnaking  with  request  for  comments. 
Comments  were  to  be  submitted  on  or 
befna  November  14. 1994.  However, 
two  (Ganges  are  made  with  the  adoption 
of  the  interim  rule  as  final  due  to 
changes  in  IRS  requirements  for 
participation  in  the  offset  program.  In 
§  20.105  the  specified  miniwmtn 
amounts  for  individual  debts  and 
business  debts  otherwise  eligible  for 
referral  have  been  deleted.  Section 
10.106(b)  is  amended  to  delete  reference 
to  the  requirement  tkat  business  debts 
be  referred  to  a  commercial  credit 
reporting  agency. 

Publication  in  Final 

The  Department  of  Labor  has 
determined  pursuant  to  5  U.S.C. 


pvadHclivlbr, 
ability  of  Uaiiad 


Bacauaa  aa  natice  ^  peaposed 
ndaoukiag  haa  accunad  during  this 
lulsMkiiig.  tha  la^ittnMiiU  of  dka 
Kagitfalory  FhxibiMty  Act  (5  U.S.C  601 

at  aaf.)  pertaiaiag  la  saguktery  aaalysas 
denal^pfy. 

jJartisaAat 

This  final  rule  is  not  subject  to 
Secdaa  35e4(h)  of  dM  Paperwork 
Reduction  Act  (44  U.S.C.  3501)  since  k 
does  not  contain  any  new  infermatiMi 
collection  requireaiMits. 

Liat  afSabfeclB  ia  10  CFR  Part  20 

Government  employees,  Loan . 
programs.  Credit,  Admlnistrativa 
practice  and  procedure,  Claims. 

Accordingly,  the  interim  rule 
amending  part  20  of  title  29  of  the  Code 
of  Federal  Regulations  which  was 
published  at  59  FR  47249  on  September 
15. 1994  is  adopted  as  a  final  rule  with 
the  following  changes: 

PART  20-FEDEflAL  CLANNS 
COLLECTION 

1 .  The  authority  citation  for  Part  20 
continues  to  read  as  fellows: 

Authnity:  31  U.S.C.  3711  rt  seq.;  Subpart 
D  is  also  issued  under  5  U.S.C  5514;  Subpart 
E  is  also  issued  under  31  U.S.C  3720A. 

2.  Section  20.105  is  revised  to  read  as 
follows: 
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f  2ai0||,,  Mlntomifa:rwfeffaMK«»PW*»n 
The  IRS  annually  establishbsthe 
miniTTiiiTn  amount  for  debts  otherwise 
eligible  for  referral.  Minimum  referral 
amounts  are  estabUshed  separately  for 
individual  d^ts  and  business  debts,  as 
set  fordi  in  the  memorandiun  of 
imderstanding.  The  amount  referred 
may  include  tiie  principal  portion  of  the 
debt,  as  well  as  any  accrued  interest, 
penalties  and/or  administrative  cost 
charges. 

3.  Section  20.106(b)  is  revised  to  read 
as  follows: 


f2ai06 
eflorta. 


Relation  to  other  colleetlon 


(b)  The  debts  of  individuals  of  $100 
or  more  will  be  reported  to  a  consumer 
credit  reporting  agency  before  referral 
for  tax  refund  offset. 
***** 

Signed  at  Washington.  DC.  this  27th  day  of 
July,  1995. 
Robert  B.  Reich, 
Secretary  of  Labor. 

(FR  Doc.  95-19876  Filed  &-10-95;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 

[COD02-95-016]  >•  .-      > 


RIN211S-AA97 

Safety  Zone;  Lower  Mississippi  River, 
Mile  593.0  to  Mile  597.0 

AGENCY:  Coast  Guard.  DOT. 
action;  Temporary  rule. ^ 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  on 
the  Lower  Mississippi  River  between 
mile  593.0  and  mile  597.0.  The  zone  is 
needed  to  protect  vessel  traffic  from  a 
collision  hazard  during  weir  dike 
construction  operations.  Entry  of  vessels 
or  persons  into  this  zone  is  prohibited 
unless  specifically  authorized  by  the 
Captain  of  the  Port. 
EFFECTIVE  DATES:  This  regulation  is 
effective  from  7  a.m.  on  August  10, 
1995,  and  terminates  at  11:55  p.m.  on 
September  30. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  Roberts.  Assistant  Chief 
Operations  Officer,  Captain  of  the  Port. 
200  Jefferson  Avenue.  Suite  1301. 
Memphis,  TN  38103,  Phone:  (901)  544- 
3941. 


«*Pl«MSNT4Wfr«FG«*MWHtupii;isr-«l!    Federalism 
Background  and  Pnrpoae 

At  approximately  7  a.m.  on  August 
10, 1995,  the  U.S.  Andy  Corps  of 
Engineers  will  commence  weir  dike 
construction  operations  at  Lower 
Mississippi  River  mile  595.2  on  the  left 
descending  bank.  The  construction  is 
expected  to  be  completed  within  50 
days  from  the  commencement  date.  The 
navigable  channel  will  be  blocked 
during  the  operations.  A  safety  zone  has 
been  establi^ed  on  the  Lower 
Mississippi  River  from  mile  593.0  to 
mile  597.0  in  order  to  facilitate  safe 
vessel  passage.  All  vessels  shall 
establish  passing  arrangements  with  the 
contact  pilot  aboard  Uie  M/V  KATE,  via 
VHF  Marine  Band  Radio,  Channel  13, 
prior  to  entering  the  safety  zone  and 
shall  abide  by  the  conditions  of  the 
arrangement.  Entry  of  vessels  or  persons 
into  this  zone  is  prohibited  unless 
specifically  authorized  by  the  Captain  of 
the  Port 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publication  of  a  notice  of 
proposed  rulemaking  and  delay  of 
effective  date  would  be  contra^  to  the 
public  interest  because  immediate 
action  is  necessary.  Specifically, 
immediate  action  is  necessary  to 
facilitate  construction  operations  during 
the  present  low  water  level  of  the  river. 
Harm  to  the  public  or  environment  may 
result  if  vessel  traffic  is  not  controlled 
during  construction  operations.  As  a 
result,  the  Coast  Guard  deems  it  to  be  in 
the  public's  best  interest  to  issue  a 
regulation  immediately. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedvires  of  DOT  is  uimecessary. 

Collection  of  Information 

This  rule  contains  no  information 
collection  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 


.•^Hd>i-i«.l#l»i 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  paragraph  2.B.2. 
of  Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  from 
further  environmental  docimientation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbora,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Audiority:  33  U.S.C.  1231;  50  U.S.C  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  new  temporary  section  165.T02- 
200  is  added  to  read  as  follows: 

f165.T02-200    Safety  Zone;  Lower 
Mlaalsatppi  River. 

(a)  Location.  The  following  area  is  a 
Safety  Zone:  Lower  Mississippi  River 
mile  593.0  to  mile  597.0. 

(b)  Effective  dates.  This  section  is 
effective  from  7  a.m.  on  August  10, 
1995,  and  terminates  at  11:55  p.m.  on 
September  30, 1995. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  this  zone  is 
prohibited  except  as  authorized  by  the 
Captain  of  the  Port.  The  captain  of  the 
Port,  Memphis,  Tennessee,  will  notify 
the  maritime  community  of  conditions 
affecting  the  area  covered  by  this  safety 
zone  by  Marine  Safety  Information 
Radio  Broadcast  on  VHF  Marine  Band 
Radio,  Channel  22  (157.1  MHz). 

Dated:  July  28, 1995. 
AJ..  Tliompson,  Jr., 
Commander,  USCG.  Captain  of  the  Port. 
(FR  Doc.  95-19825  Filed  8-10-95;  8:45  am] 
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33  CFR  Part  165 

ICQDO2-05-O151 

RIN2115-AA97 

Safety  Zone;  Lower  Mississippi  River, 
mHe  840.0  to  mile  835.0 

agency:  Coast  Guard,  DOT. 
ACTKM:  Temporary  rule. 


SUKMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  on 
the  Lower  Mississippi  River  between 
mile  840.0  and  mile  835.0.  The  zone  is 
needed  to  restrict  vessel  traffic  in  the 
regulated  area  to  provide  a  safe  work 
area  for  emergency  responders  and 
salvage  personnel.  Entry  of  vessels  or 
person&into  this  zone  is  prohibited 
unless  specifically  authorized  by  the 
Captain  of  the  Port. 
EFFECnvc  DATES;  This  regulation  is 
effective  from  11  p.m.  on  July  23, 1995 
and  terminates  at  11:55  p.m.  on 
December  31, 1995. 
TOR  FURTHER  INFORMATION  CONTACT: 
LTJG  Roberts,  Assistant  Chief 
Operations  Officer,  Captain  of  the  Port, 
200  Jefferson  Avenue,  Suite  1301, 
Memphis,  TN  38103.  Phone:  (901)  544- 
3941. 

SUPPt^MENTARY  INFORMATION: 

Background  and  Purpose 

On  July  23, 1995  the  Coast  Guard  was 
notified  that  a  towing  vessel  with  35 
baiges  allided  with  the  1-155  bridge  at 
Lower  Mississippi  River  mile  838.9. 
After  further  investigation  by  Marine 
Safety  Office  Memphis  personnel,  it  was 
recommended  that  a  safety  zone  be 
issued  in  order  to  prevent  additional 
damage  that  could  be  caused  by  a  tow 
striking  a  submerged  barge  and  to  aid  in 
the  safe  location  and  salvage  of  the 
barges.  The  barges  are  believed  to  be 
located  in  the  dhannel  and  pose  a 
substantial  threat  to  navigation.  The 
safety  zone  will  be  limited  to  Lower 
Mississippi  River  mile  840.0  to  mile 
835.0. 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publication  of  a  notice  of 
proposed  rulemaking  and  delay  of 
effective  date  would  be  contrary  to  the 
public  interest  because  immediate 
action  is  necessary.  Specifically, 
emergency  response  crews  and  salvage 
personnel  require  the  area  to  be  seciued 
in  order  to  aid  in  the  location  and 
salvage  of  the  simken  barges.  As  a 
result,  the  Coast  Guard  deems  it  to  be  in 
the  public's  best  interest  to  issue  a 
regulation  immediately. 


Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR 11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

Collection  of  Information 

This  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 


Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  paragraph  2.B.2 
of  Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  &t>m 
further  environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water)  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— {AIXIENDEDl 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5: 
49  CFR  1.46. 

2.  A  new  temporary  section  165.T02- 
015  is  added  to  read  as  follows: 

$166.T02-015    Safety  Zone;  Lower 
Mississippi  RIvar. 

(a)  Location.  The  following  area  is  a 
Safety  Zone:  Lower  Mississippi  River 
mile  840.0  to  mile  835.0. 

(b)  Effective  dates.  This  section  is 
effective  fi-om  11  p.m.  on  July  23, 1995 
and  terminates  at  11:55  p.m.  on 
December  31, 1995. 


(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  this  zone  is 
prohibited  except  as  authorized  by  the 
Captain  of  the  Port.  The  Captain  of  the 
Port,  Memphis.  Tennessee,  will  notify 
the  maritime  community  of  conditions 
affecting  the  area  covered  by  this  safety 
zone  by  Marine  Safety  Information 
Radio  Broadcast  on  VHF  Marine  Band 
Radio.  Channel  22  (157.1  MHZ). 

Dated:  July  23, 1995. 
AX.  Thompson,  Jr.. 
Commander,  USCG,  Captain  of  the  Port. 
(FR  Doc.  95-19824  Filed  8-10-95;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Trademartt  Office 

37  CFR  Parts  1,2,  and  7 
[Dociwt  No.  950501124-6185-02] 
RIN  0651-AA74 

Revision  of  Patent  and  Trademark 
Fees 

agency:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Final  rule. 


SUMMARY:  llie  Patent  and  Trademark 
Office  (PTO)  is  amending  the  rules  of 
practice  in  patent  and  trademark  cases. 
Parts  1,  2  and  7  of  Utle  37,  Code  of 
Federal  Regulations,  to  adjust  certain 
patent  and  trademark  fee  amounts  to 
reflect  fluctuations  in  the  Consumer 
Price  Index  (CPI)  and  to  recover  costs  of 
operation,  and  is  amending  the 
requirements  for  recording  documents 
on  the  Government  Register.  This  rule 
also  includes  information  relating  to  the 
availability  of  patent  and  trademark 
information  products  provided  by  the 
PTO. 

EFFECTIVE  DATE:  October  1.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Kopson  by  telephone  at  (703) 
305-8510,  fax  at  (703)  305-8525,  or  by 
mail  marked  to  his  attention  and 
addressed  to  the  Commissioner  of 
Patents  and  Trademarks,  WashinRton. 
D.C.  20231.  '^ 

SUPPLEMENTARY  INFORMATION:  This  rule 
change  is  designed  to  adjust  PTO  fees  in 
accordance  with  the  applicable 
provisions  of  title  35,  United  States 
Code;  section  31  of  the  Trademark 
(Lanham)  Act  of  1946  (15  U.S.C.  1113); 
and  section  10101  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990  (as 
amended  by  section  8001  of  Public  Law 
103-66),  all  as  amended  by  the  Patent 
and  Trademark  Office  Authorization  Act 
of  1991  (Pub.  L.  102-204). 


The  cover  sheet  referenced  in  37  CFR 
7.1(c)  must  be  in  a  format  approved  by 
the  Office.  The  Office  of  Public  Records 
will  maintain  a  list  of  approved  formats 
that  will  meet  this  requirement.  Contact 
the  Office  of  Public  Records  at  (703) 
308-9743  regarding  specific  questions 
relating  to  tlds  requirement  and  to  seek 
approval  of  additional  formats. 

Background 

Statutory  Provisions 

Patent  fees  are  authorized  by  35 
U.S.C.  41  and  35  U.S.C  376.  A  fifty 
percent  reduction  in  the  fees  paid  imder 
35  U.S.C.  41(a)  and  (b)  by  independent 
inventors,  small  business  concerns,  and 
nonprofit  organizations  who  meet 
prescribed  definitions  is  required  by  35 
U.S.C.  41(h). 

Subsection  41(f)  of  title  35,  United 
States  Code,  provides  that  fees 
established  under  35  U.S.C.  41(a)  and 
(b)may  be  adjusted  on  October  1, 1992, 
and  every  year  thereafter,  to  reflect 
fluctuations  in  the  Consumer  Price 
Index  (CPI)  over  the  previous  12 
months. 

Section  10101  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (amended  by 
section  8001  of  Pub.  L.  103-66)  provides 
that  there  shall  be  a  surcharge  on  all  fees 
established  under  35  U.S.C.  41(a)  and 
(b)  to  collect  $111  million  in  fiscal  year 
1996. 

Subsection  41(d)  of  title  35,  United 
States  Code,  authorizes  the 
Commissioner  to  establish  fees  for  all 
other  processing,  services,  or  materials 
related  to  patents  to  recover  the  average 
cost  of  providing  these  services  or 
materials,  except  for  the  fees  for 
recording  a  dociunent  affecting  title,  for 
each  photocopy,  and  for  each  black  and 
white  copy  of  a  patent. 

Section  376  ol  title  35.  United  States 
Code,  authorizes  the  Commissioner  to 
set  fees  for  patent  applications  filed 
imder  the  Patent  Cooperation  Treaty 
(PCT). 

Subsection  41(g)  of  title  35,  United 
States  Code,  provides  that  new  fee 
amounts  established  by  the 
Commissioner  imder  section  41  may 
take  effect  thirty  days  after  notice  in  the 
Federal  Register  and  the  Official 
Gazette  of  the  Patent  and  Trademark 
Office. 

Section  31  of  the  Trademark  (Lanham) 
Act  of  1946,  as  amended  (15  U.S.C. 
1113),  authorizes  the  Conunissioner  to 
establish  fees  for  the  filing  and 
processing  of  an  application  for  the 
registration  of  a  trademark  or  other 
mark,  and  for  all  other  services  and 
materials  relating  to  trademarks  and 
other  marks. 

Section  31(a)  of  the  Trademark 
(Lanham)  Act  of  1946  (15  U.S.C. 


1113(a)),  as  amended,  allows  trademark 
fees  to  be  adjusted  once  each  year  to 
reflect,  in  the  aggregate,  any  fluctuations 
during  the  preceding  12  months  in  the 
CPI. 

Section  31  also  allows  new  trademark 
fee  amounts  to  take  effect  thirty  days 
after  notice  in  the  Federal  Re^er  and 
the  Official  Gazette  of  the  United  States 
Patent  and  Trademark  Office. 

Recovery  Level  Determinations 

'  This  rule  adjusts  patent  and 
trademark  fees  for  a  planned  recovery  of 
$643,014,000  in  fiscal  year  1996,  as 
proposed  in  the  Administration's  budget 
request  to  the  Congress. 

The  patent  statutory  fees  established 
by  35  U.S.C.  41(a)  and(b)  are  being 
adjusted  on  October  1, 1995,  to  reflect 
any  fluctuations  occurring  during  the 
previous  12  months  in  the  Consumer 
Price  Index  (CPI-U).  In  calculating  these 
fluctuations,  the  Office  of  Management 
and  Budget  (OMB)  has  determined  that 
the  PTO  should  use  CPI-U  data  as 
determined  by  the  Secretary  of  Labor. 
However,  the  Department  of  Latwr  does 
not  make  pubUc  the  CPI-U  imtil 
approximately  21  days  after  the  end  of 
the  month  being  calculated.  Therefore, 
the  latest  CPI-U  information  available  is 
for  the  month  of  May  1995.  In 
accordance  with  previous  rulemaking 
methodology,  the  PTO  uses  the 
Administration's  projected  CPI-U  for 
the  12-month  period  ending  September 
30, 1995,  which  is  3.2  percent.  Based  on 
this  projection,  patent  statutory  fees  will 
be  adjusted  by  3.2  percent.  Before  the 
final  fee  schedule  is  published,  the  fees 
may  be  slightly  adjusted  based  on  actual 
data  available  from  the  Department  of 
Labor. 

Certain  non-statutory  patent 
processing  fees  established  under  35 
U.S.C.  41(d)  and  PCT  processing  fees 
established  under  35  U.S.C.  376  are 
being  adjusted  to  recover  their  estimated 
average  costs  in  fiscal  year  1996.  Three 
patent  service  fees  that  are  set  by  statute 
will  not  be  adjusted.  The  three  fees  that 
are  not  being  adjusted  are  assignment 
recording  fees,  printed  patent  copy  fees 
and  photocopy  charge  fees. 

Certain  trademark  service  fees 
established  under  15  U.S.C  1113  are 
being  adjusted  to  recover  their  estimated 
average  costs  in  fiscal  year  1996. 

The  fee  amounts  were  rounded  by 
applying  standard  arithmetic  rules  so 
that  the  amoimts  rounded  would  be 
convenient  to  the  user.  Fees  of  $100  or 
more  were  rounded  to  the  nearest  $10. 
Fees  between  $2  and  $99  were  rounded 
to  an  even  number  so  that  the 
comparable  small  entity  fee  would  be  a 
whole  number. 


Workload  Projections 

Determination  of  workloads  varies  by 
fee.  Principal  workload  projection 
techniques  are  as  follows: 

Patent  application  workloads  are 
projected  from  statistical  regression 
models  using  recent  application  filing 
trends.  Patent  issues  are  projected  from 
an  in-house  patent  production  model 
and  reflect  examiner  production 
achievements  and  goals.  Patent 
maintenance  fee  workloads  utilize 
patents  issued  3.5,  7.5  and  11.5  yeare 
prior  to  payment  and  assume  payment 
rates  of  79  percent,  55  percent  and  32 
percent,  respectively.  Service  fee 
workloads  follow  linear  trends  from 
prior  years'  activities. 

General  Procedures 

Any  fee  amount  that  is  paid  on  or 
after  the  effective  date  of  the  fee 
increase  would  be  subject  to  the  new 
fees  then  in  effect.  For  purposes  of 
determining  the  amount  of  the  fee  to  be 
paid,  the  date  of  mailing  indicated  on  a 
proper  Certificate  of  Mailing  or 
Transmission,  where  authorized  imder 
37  CFR  1.8,  will  be  considered  to  be  the 
date  of  receipt  in  the  PTO.  A  Certificate 
of  Mailing  or  Transmission  under 
Section  1.8  is  not  "proper"  for  items 
which  are  specifically  excluded  from 
the  provisions  of  Section  1.8.  Section 
1.8  should  b>e  consulted  for  those  items 
for  which  a  Certificate  of  Mailing  or 
Transmission  is  not  "proper."  Such 
items  include,  inter  alia,  the  filing  of 
national  and  international  applications 
for  patents  and  the  filing  of  ti^demark 
applications.  However,  the  provisions  of 
37  CFR  1.10  relating  to  filing  papers  and 
fees  with  an  "Express  Mail"  certificate 
do  apply  to  any  paper  or  fee  (including 
patent  and  trademark  applications)  to  be 
filed  in  the  PTO.  If  an  application  or  fee 
is  filed  by  "Express  Mail"  with  a  proper 
certificate  dated  on  or  after  the  effective 
date  of  the  rules,  as  amended,  the 
amount  of  the  fee  to  be  paid  would  be 
fee  established  by  the  amended  rules. 

A  notice  of  final  rulemaking  was 
published  at  60  FR  20195  (April  25, 
1995)  wherein  several  new  fee 
provisions  were  made  to  implement  the 
20-year  patent  term  and  provisional 
applications.  Language  changes  were 
made  in  37  CFR  1.16  (a),  (b).  (d),  (f),  and 
(g)  which  are  reproduced  in  this  final 
rule  package.  In  addition,  fees  involving 
37  CFR  1.17  (r)  and  (s)  are  being 
adjusted  by  changes  in  the  CPI  to 
remain  equal  to  the  basic  filing  fee  for 
a  utility  patent  application. 

PTO  Information  Dissemination 
Products 

The  PTO  provides  information  to  the 
public  in  the  Patent  Search  Room  and 
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the  Trademark  Search  Library  in 
Arlington,  Virginia,  and  at  78  Patent  and 
Trademark  Expository  Libraries  around 
the  country.  A  list  of  the  libraries  is 
included  in  each  issue  of  the  Official 
Gazette  of  the  Patent  and  Trademark 
Office.  \a  addition,  a  niunber  of  patent 
and  trademaric  search  tools  and 
document-delivery  products,  pubUshed 
on  paper  and  on  various  machine- 
readable  media,  are  sold  directly  to  the 
public. 

Printed  PTO  publications  may  be 
ordered  from  the  Government  fainting 
Office  (GPO)  or  one  of  its  Book  Stores 
located  throughout  the  country.  A  list  of 
patent  and  trademark-related 
publications  with  current  prices  and 
ordering  information  is  available  from 
the  GPO  (Subject  Bibhography  SB  021). 
Superintendent  of  Documents,  P.O.  Box 
371984,  Pittsburgh,  PA  15250-7954, 
Voice:  202-512-1800,  Fax:  202-512- 
2250. 

Machine-readable  publications, 
including  magnetic  tapes  and  CD- 
ROMs,  may  be  ordered  directly  from  the 
PTO.  A  printed  catalog  of  machine- 
readable  products,  including  current 
prices  and  ordering  information,  is 
available  from  the  Office  of  Information 
Products  Development.  US  Patent  and 
Trademark  Office,  Office  of  biformation 
Products  Development.  Crystal  Park  3, 
Room  412,  Washington,  DC  20231, 
Voice:  703-308-0322,  Fax:  703-308- 
0493. 

The  catalog  of  machine-readable 
products  is  published  in  the  Official 
Gazette  of  the  Patent  and  Trademark 
Office  in  late  December  each  year  and 
may  also  be  viewed  on,  or  downloaded 
from,  the  PTO  electronic  bulletin  board 
(703-305-8950,  8/no/l)  or  from  the 
PTO's  home  page  on  the  Internet 
(http://www.uspto.gov/). 

In  order  to  ensure  clarity  in  the 
implementation  of  the  new  fees,  a 
discussion  of  specific  sections  is  set 
forth  below. 

Discuarion  of  Spedik  Rules 

37  CFR  1.16   National  AppIicaUon 
Filing  Fees 

Section  1.16.  paragraphs  (a),  (b).  (d). 
and  (f)-{i),  is  revised  to  adjust  fees 
established  therein  to  reflect 
fluctuations  in  the  CPI. 

SecUon  1.16,  paragraphs  (a),  (b),  (d), 
and  (g)  include  language  changes 
relating  to  provisional  patent 
applications  (see  60  FR  20195,  dated 
April  25, 1995). 

S7  CFR  1.17    Patent  Application 
Processing  Fees 

Section  1.17,  paragraphs  (b)-(g)  (m), 
(r),  and  (s),  is  revised  to  adjust  fees 


established  therein  to  reflect 
fluctuations  in  the  CPI. 

Section  1.17,  paragraphs  (j)  and  (n)- 
(p),  is  revised  to  adjust  fees  estabUshed 
therein  to  recover  costs. 

37  CFR  1.18    Patent  Issue  Fees 

Section  1.18,  paragraphs  (a)-(c),  is 
revised  to  adjust  fees  established  therein 
to  reflect  fluctuations  in  the  CPI. 

37  CFR  1.19    Document  Supply  Fees 

Section  1.19,  paragraphs  (a)(l)(ii)  and 
(a)(l)(iii)  is  revised  to  amend  the 
language  to  reflect  the  PTO's  most 
recent  business  practices. 

Section  1.19,  paragraph  (b)(1),  is 
revised  to  adjust  fees  established  therein 
to  reflect  fluctuations  in  the  CPI. 

37  CFR  1.20    Post-Issuance  Fees 

Section  1.20,  paragraphs  (c),  (i),  and 
(j),  is  revised  to  adjust  fees  established 
therein  to  recover  costs. 

Section  1.20,  paragraphs  (e)-{g),  is 
revised  to  adjust  fees  established  therein 
to  reflect  fluctuations  in  the  CPI. 

37  CFR  1 .21    Miscellaneous  Fees  and 
Charges 

Section  1.21,  paragraph  (a)(1),  is 
revised  to  adjust  fees  established  therein 
to  recover  costs. 

37  CFR  1.445    International 
Application  Filing.  Processing,  and 
Search  Fees 

Section  1.445,  paragraph  (a),  is 
revised  to  adjust  the  fees  authorized  by 
35  U.S.C.  376  to  recover  costs. 

37  CFR  1.482    International 
Preliminary  Examination  Fees 

Section  1.482,  paragraphs  (a)(l)(i), 
(a)(l)(ii).  and  (a)(2)(ii),  is  revised  to 
adjust  the  fees  authorized  by  35  U.S.C. 
376  to  recover  costs. 

37  CFR  1 .492    National  Stage  Fees 

Section  1.492,  paragraphs  (a),  (b)  and 
(d).  is  revised  to  adjust  fees  established 
therein  to  reflect  fluctuations  in  the  CPI. 

37  CFR  2.6    Trademark  Fees 

Section  2.6.  paragraphs  {b)(l)(ii)  and 
(b)(l)(iii),  is  revised  to  amend  the 
language  to  reflect  the  PTO's  most 
recent  business  practices. 

Section  2.6,  paragraph  (b)(2),  is 
revised  to  adjust  fees  herein  to  recover 
costs. 

37  CFR  7. 1    Requirements 

Section  7.1,  is  revised  to  designate  the 
current  language  as  paragraph  (a),  and  to 
add  new  paragraphs  (b)-(j)  to  clarify 
that  the  requirements  for  patent  and 
patent  application  assignment 
documents,  including  the  requirement 
for  the  fee  set  forth  in  §  1.21(h), 


submitted  for  recording  also  apply  to 
instruments  submitted  for  recording  on 
the  Government  Register.  Sections 
7.l(bHd)  and  (f)-(i)  contain  language 
similar  to  that  in  §§  3.21,  3.28,  3.31, 
3.34,  3.26,  3.27,  and  3.41.  respectively. 

Section  7.1(b).  is  added  to  provide 
that  an  instrument  relating  to  a  patent 
must  identify  the  patent  by  the  patent 
niunber.  that  an  instrument  relating  to  a 
national  patent  application  must 
identify  the  national  patent  application 
by  the  application  number  (consisting  of 
the  series  code  and  the  serial  number, 
e.g..  07/123,456)  or  the  serial  number 
and  filing  date,  that  an  instrument 
relating  to  an  international  patent 
application  which  designates  the  United 
States  of  America  must  identify  the 
international  application  by  the 
international  application  number  (e.g., 
PCT/US90/01234}.  and  that  if  an 
assignment  is  executed  conourently 
with,  or  subsequent  to,  the  execution  of 
the  patent  application,  but  before  the 
patent  application  is  filed,  it  must 
identify  the  patent  application  by  its 
date  of  execution,  name  of  each 
inventor,  and  title  of  the  invention  so 
that  there  can  be  no  mistake  as  to  the 
patent  application  intended. 

Section  7.1(c),  is  added  to  provide 
that  each  instrument  submitted  to  the 
PTO  for  recording  must  be  accompanied 
by  a  cover  sheet  referring  to  those  patent 
applications  and  patents  against  which 
the  instrument  is  to  be  recorded,  that 
one  set  of  instruments  and  cover  sheets 
to  be  recorded  should  be  filed,  and  that 
if  an  instnunent  to  be  recorded  is  not 
accompanied  by  a  completed  cover 
sheet,  the  instrument  and  any 
incomplete  cover  sheet  will  be  retiuned 
for  proper  completion  of  a  cover  sheet 
and  resubmission  of  the  instrument  and 
a  completed  cover  sheet. 

Section  7.1(d),  is  added  to  provide 
that  each  cover  sheet  must  contain:  (1) 
the  name  of  the  party  conveying  the 
interest;  (2)  the  name  and  address  of  the 
party  receiving  the  interest;  (3)  a 
description  of  the  interest  conveyed  or 
transaction  to  be  recorded;  (4)  each 
application  number  or  patent  number 
against  which  the  instrument  is  to  be 
recorded,  or  an  indication  that  the 
instrument  is  filed  together  with  a 
patent  application;  (5)  the  name  and 
address  of  the  party  to  whom 
correspondence  concerning  the  request 
to  record  the  instrument  should  be 
mailed;  (6)  the  niunber  of  applications 
or  patents  identified  in  the  cover  sheet 
and  the  total  fee;  (7)  the  date  the 
instrument  was  executed:  (8)  a 
statement  by  the  party  submitting  the 
instrument  that  to  the  best  of  the 
person's  knowledge  and  belief,  the 
information  contained  on  the  cover 


sheet  is  true  and  correct  and  any  copy 
submitted  is  a  true  copy  of  the  original 
instnunent;  and  (9)  the  signature  of  the 
party  submitting  the  instrument. 

Section  7.1(e),  is  added  that  each 
patent  cover  sheet  required  by 
paragraph  (c)  of  this  section  seeking  to 
record  a  governmental  interest  as 
provided  by  paragraph  (a)  of  this  section 
must:  (1)  indicate  that  the  instnunent  is 
to  be  recorded  on  the  governmental 
register,  and,  if  applicable,  that  the 
instnunent  is  to  be  recorded  on  the 
Secret  Register.  See  §  7.7,  and  (2) 
indicate,  if  appUcable,  that  the 
instrument  to  be  recorded  is  not  an 
instrument  aSecting  tide.  See  paragraph 
(j)  of  this  section. 

Section  7.1(f),  is  added  to  provide  for 
the  correction  of  errors  in  the  cover 
sheet.  Specifically,  §  7.1(e),  provides 
that  an  error  in  a  cover  sheet  recorded 
pursuant  to  this  Part  will  be  corrected 
only  if:  (1)  the  error  is  apparent  when 
the  cover  sheet  is  compared  with  the 
recorded  instrument  to  which  it 
pertains,  and  (2)  a  corrected  cover  sheet 
accompanied  by  the  recording  fee  set 
forth  in  paragraph  (i)  of  this  section  and 
either  the  original  recorded  instrument 
or  a  copy  of  the  original  recorded 
instrument  is  filed  for  recordation. 

Section  7.1(g),  is  added  to  provide 
that  the  Office  will  accept  and  record 
non-English  language  instruments  only 
if  accompanied  by  a  verified  English 
translation  signed  by  the  individual 
making  the  translation. 

Section  7.1(h),  is  added  to  provide 
that  instruments  and  cover  sheets  to  be 
recorded  should  be  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks,  Box  Assignment, 
Washington,  D.C.  20231. 

Section  7.1  (i)  is  added  to  provide  that 
all  requests,  except  as  provided  by 
paragraph  (j)  of  this  section,  to  record 
instruments  must  be  accompanied  by 
the  recording  fee  set  forth  in  §  1.21(h)  of 
this  chapter,  and  that  the  fee  set  forth  in 
§  1.21(h)  of  this  chapter  is  required  for 
each  application  and  patent  against 
which  the  instrument  is  recorded  as 
identified  in  the  cover  sheet. 

Section  7.1(j),  is  added  to  provide  tiiat 
no  fee  is  required  for  each  patent 
application  and  patent  against  which  an 
instrument  required  by  Executive  Order 
9424  (3  CFR  1943-1948  Comp.)  to  be 
filed  if:  (1)  the  instrument  does  not 
affect  title  and  is  so  identified  in  the 
cover  sheet  (see  paragraph  (e)  of  this 
section);  and  (2)  the  cover  sheet  is  filed 
in  a  format  approved  by  the  Office. 

Response  to  Comments  on  the  Rules 

A  notice  of  proposed  rulemaking  to 
adjust  certain  patent  and  trademark  fee 
amounts  and  to  amend  the  requirements 


for  receding  an  assignment  to  apply  to 
documents  fcMwarded  for  recording  on 
the  Government  Register  was  published 
in  the  Federal  Register  on  May  26. 
1995,  at  60  FR  27934,  and  in  the  Official 
Gazette  of  the  United  States  Patent  and 
Trademark  Office  on  May  30, 1995,  at 
1174  OG 134. 

A  public  hearing  was  held  June  29, 
1995.  Nine  comments  were  received  and 
considered  in  adopting  the  rules  set 
forth  herein.  No  oral  testimony  was 
presented. 

Comment:  Two  respondents  stated 
that  the  proposed  inflationary  increase 
of  patent  and  trademark  fees  is 
unnecessary  because  the  PTO  is  already 
operating  at  a  surplus. 

Response:  Current  PTO  resources 
hiclude  carryover  funds  from  fiscal  year 
1994.  These  carryover  funds  are  partly. 
unobUgated  balances  to  be  carried 
forward,  but  primarily  advanced  fee 
payments  for  work  to  be  done  in  fiscal 
year  1995.  Furthermore,  this  carryover 
includes  fee  income  generated  from 
trademark-related  products  and  services 
which,  according  to  35  U.S.C.  42(c), 
may  be  used  only  for  trademark-related 
activities.  Therefore,  to  recover  all  costs 
associated  with  the  processing  of  patent 
applications,  and  to  remain  consistent 
with  the  current  rate  of  inflation,  the 
PTO  is  increasing  certain  patent  fees  by 
3.2  percent  as  authorized  by  35  U.S.C. 
41(f). 

In  addition,  two  trademailc  service 
fees  were  proposed  to  be  increased.  The 
adopted  fee  amounts  will  recover  the 
average  cost  of  providing  the  service  as 
authorized  by  35  U.S.C.  41(d).  and  will 
also  remain  consistent  with  the 
equivalent  patent  service  fee  amounts. 

Comments:  Seven  respondents 
objected  to  the  proposal  to  amend  the 
requirements  for  recording  an 
assigmnent  to  apply  to  documents 
forwarded  for  recording  on  the 
Government  Register.  The  respondents 
stated  that  not  only  are  Gpvemment 
agencies  required  by  Executive  Order 
9424  to  forward  an  assignment  to  the 
PTO  for  recordation,  but  also  the  PTO 
lacks  the  authority  under  Title  35  of  the 
United  States  Code  to  impose  a  fee  for 
recording  an  assignment  on  the 
Government  Register. 

Response:  35  U.S.C.  41(d)(1)  provides 
that  the  Commissioner  shall  charge  a  fee 
of  $40  per  property  for  recording  any 
document  affecting  tide.  An  assignment 
is  a  document  affecting  tide.  Therefore, 
the  Office  must  require  a  $40  recording 
fee  for  recording  any  assignment,  even 
those  being  recorded  on  die  Government 
Register.  If  a  document  to  be  recorded 
on  the  Government  Register  does  not 
affect  title  and  if  it  is  accompanied  by 


the  appropriate  cover  sheet,  then  no  fee 
is  required. 


Other  Considerations 

This  final  rule  change  is  in  conformity 
vrith  the  requirements  of  Executive 
Order  12612,  and  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501, 
et  seq.  This  rulemaking  contains  no 
information  collection  within  the 
meaning  of  the  Paperwork  Reduction 
Act.  This  final  rule  has  been  determined 
not  to  be  significant  for  purposes  of 
Executive  Order  12866. 

The  PTO  has  determined  that  this 
final  rule  change  has  no  FederaUsm 
impUcations  affecting  the  relationship 
between  the  National  Government  and 
the  States  as  outhned  in  Executive 
Order  12612. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy. 
Small  Business  Administration,  that  the 
final  rule  change  would  not  have  a 
signfidant  impact  on  a  substantial 
number  of  small  entities  (Regulatory 
Flexibility  Act,  Pub.  L.  96-354).  The 
final  rule  change  increases  fees  to  reflect 
the  change  in  the  CPI  as  authorized  by 
35  U.S.C.  42(f).  Further,  \he  principal 
impact  of  the  major  patent  fees  has 
already  been  taken  into  account  in  35 
U.S.C.  41(h),  which  provides  small 
entities  with  a  50-percent  reduction  in 
the  major  patent  fees. 

A  comparison  of  existing  and  new  fee 
amounts  is  included  as  an  Appendix  to 
this  notice  of  final  rulemaking. 

Lists  of  Subjects 

37  CFR  Part  1 

Administrative  practice  and 
procedure,  Inventions  and  patents. 
Reporting  and  record  keeping 
requirements.  Small  businesses. 

37  CFR  Part  2 

Administrative  practice  and 
procedure.  Courts.  Lawyers, 
Trademarks. 

37  CFR  Part  7 

Administrative  practice  and 
procediu^,  Inventions,  and  patents. 
Reporting  and  record  keeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  \he  PTO  is  amending  title  37 
of  die  Code  of  Federal  Regulations, 
Chapter  1,  Part  1,  as  set  forth  below. 

PART  1— RULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  citation  for  37  CFR 
Part  1  would  continue  to  read  as 
follows: 
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Antiioriir.  35  U.S.C  6,  unless  otherwise 
noted. 

2.  Section  1.16  is  amended  by  revising 
paragraphs  (a),  (b).  (d).  and  (f)  through 
(i).  to  read  as  follows: 


fl.16   National  appNcaUon  Ming 

(a)  Etasic  fee  for  filing  each  application  for 
an  original  patent,  except  provisional,  design 
or  plant  applications: 

By  a  small  enUty  (§  1.9(f)) $375.00 

By  other  than  a  small  entity $750.00 

(b)  In  addition  to  the  basic  filing  fee  in  an 
original  application,  except  provisional 
applications,  for  filing  or  later  presentation  of 
each  independmt  claim  in  excess  of  3: 

By  a  small  entity  (§  1.9(f)) $39.00 

By  other  than  a  small  entity $78.00 

*        •         •         »         • 

(d)  In  addition  to  the  basic  filing  flee  in  an 
original  application,  except  provisional 
applications,  if  the  application  contains,  or  is 
amended  to  contain,  a  multiple  dependent 
claim(s),  per  application: 

By  a  small  entity  (§  1.9(f)) $125.00 

By  other  than  a  small  entity „ .$250.00 

(If  the  additional  fees  required  by  paragraphs 
(b).  (c).  and  (d)  of  this  section  are  not  paid 
on  filing  or  on  later  presenUtion  of  the 
claims  for  which  the  addiUonal  fees  are  due, 
they  must  be  paid  or  the  claims  canceled  by 
amendment  prior  to  the  expiration  of  the 
time  period  set  for  response  by  the  Office  in 
any  notice  of  fee  deficiency.) 
•        •         •         •         • 

(f)  Basic  fise  for  filing  each  design 
application: 

By  a  small  entity  (§  1.9(f)) $155.00 

By  other  than  a  small  entity $310.00 

(g)  Basic  fee  for  filing  each  plant 
application,  except  provisional  applications: 

By  a  small  entity  ($  1.9(f)) $255.00 

By  other  than  a  small  entity $510.00 

(h)  Basic  fee  for  filing  each  reissue 
application: 

By  a  small  entity  (§1.9(0).. $375.00 

By  other  than  a  small  entity $750.00 

(i)  In  addition  to  the  basic  filing  fee  in  a 
reissue  application,  for  filing  or  later 
presentation  of  each  independent  claim 
which  is  in  excess  of  the  nimiber  of 
independent  claims  in  the  original  patent: 

By  a  smaU  entity  ($  1.9(f)) $39.00 

By  other  than  a  small  entity $78.00 

*  *        *        •        • 

3.  Section  1.17  is  amended  by  revising 
paragraphs  (b)  through  (g),  (j).  (m) 
through  (p),  (r),  and  ts)  to  read  as 
follows: 

§1.17    Patent  applJcatlon  processing  fees. 

*  *        •        •        « 

(b)  Extension  fee  for  response  within 
second  month  pursuant  to  5 1.136(a): 

By  a  small  entity  (S  1.9(f)) $190.00 

By  other  than  a  small  entity $380.00 

(c)  Extension  fee  for  response  within  third 
month  pursuant  to  §  1.136(a): 

By  a  smaU  entity  (§  1.9(f)) $450.00 

By  other  than  a  small  entity $900.00 


(d)  Eictension  fee  for  response  within 
fourth  month  pursuant  to  §  1.136(a) 

By  a  small  entity  (§  1.9(f)) $700.00 

By  other  than  a  small  entity $1,400.00 

(e)  For  filing  a  notice  of  appeal  fit)m  the 
examiner  to  the  Board  of  Patent  Appeals  and 
Interferences: 

By  a  anall  entity  (S  1.9(f)) $145.00 

By  other  then  a  small  entity $290.00 

(f)  In  addition  to  the  flee  for  filing  a  notice 
of  appeal,  for  filing  a  brief  in  support  of  an 
appeal: 

By  a  small  entity  (§  1.9(f)) $145.00 

By  other  than  a  small  entity 290.00 

(g)  For  filing  a  request  for  an  oral  hearing 
before  the  Board  of  Patent  Appeals  and 
Interferences  in  an  appeal  under  35  U.S.C 
134: 

By  a  small  entity  ($  1.9(f)) $125.00 

By  other  than  a  small  entity $250.00 

*  »        *        *        » 

(j)  For  filing  a  petition  to  institute  a  public 
use  proceeding  imder 
S 1-292 $1,430.00 

•  •         •         •         • 
(m)  For  filing  a  petition: 

(1)  For  revival  of  an  unintentionally 
abandoned  application,  or 

(2)  For  the  unintentionally  delayed 
payment  of  the  fiee  for  issuing  a  patent: 

By  a  small  entity  (§  1.9(f)) $625.00 

By  other  than  a  small  entity $1,250.00 

(n)  For  requesting  publication  of  a  statutory 
invention  registration  prior  to  the  mailing  of 
the  first  examiner's  action  pursuant  to 
S  1.104-^870.00  reduced  by  the  amount  of 
the  application  basic  filing  fee  paid. 

(o)  For  requesting  publication  of  a  statutory 
invention  registi^tion  after  the  mailing  of  the 

first  examiner's  action  pursuant  to  §  1.104 

$1,740.00  reduced  by  the  amount  of  the 
application  basic  filing  fee  paid. 

(p)  For  submission  of  an  information 
disclosure  statement  imder 

Sl-97(c) $220.00 

*         •         »         •         • 

(r)  For  entry  of  a  submission  after  final 
rejection  under  §  1.129(a): 

By  a  small  entity  (§  1.9(f)) 375.OO 

By  other  than  a  small  entity $750.00  • 

(s)  For  each  additional  invention  requested 
to  be  examined  under  §  1.129(b): 

By  a  small  entity  (S  1.9(f)) $375.00 

By  other  than  a  small  entity $750.00 

4.  Section  1.18  is  revised  to  read  as 
follows: 

S1.18    Patent  Issue  fees. 

(a)  Issue  fee  for  issuing  each  original  or 
reissue  patent,  except  a  design  or  plant 
patent: 

By  a  small  entity  (§  1.9(f)) $625.00 

By  other  than  a  small  entity $1,250.00 

(b)  Issue  fee  for  issuing  a  design  patent: 

By  a  small  entity  (§  1.9(f)) $215.00 

By  other  than  a  small  entity $430.00 

(c)  Issue  fiee  for  issuing  a  plant  patent: 

By  a  small  entity  {§  1.9(f)) $315.00 

By  other  than  a  small  entity $630.00 


5.  Section  1.19  is  amended  by  revising 
paragraphs  (a)(l)(ii).  (aKl)(iii),  (b)(l)(i}, 
and  (b)(l)(ii)  to  read  as  follows: 

11.19   Document  supply  fees. 

*  •        •        *        » 

(a)  *  •  •  , 
(!)*•• 

*  •        •        •        • 

(ii)  Overnight  delivery  to  PTO  Box  or 

ovemi^t  &x $6.00 

(iii)  Expedited  service  for  copy  ordered 

by  expedited  mail  or  fex  delivery 

service  and  delivered  to  the 

customer  within  two  workdays .$25.00 

*  •        *      ■  •        • 

(b)»  •  • 

(D*  •  * 

(i)  Regular  service $15.00 

(ii)  E:q)edited  regular  service $30.00 

*  *        w        •        » 

6.  Section  1.20  is  amended  by  revising 
paragraphs  (c).  (e)  through  (gj.  (i)(i). 
(i)(2),  and  (j)  to  read  as  follows: 

§1.20    Poet  issuance  fees. 

*  »        *        »        * 

(c)  For  filing  a  request  for 

reexamination  (§  1.510(a)) $2,390.00 

(e)  For  maintaining  an  original  or  reissue 
patent,  except  a  design  or  plant  patent,  based 
on  an  application  filed  on  or  after  December 
12, 1980,  in  force  beyond  four  years;  the  fee 
is  due  by  three  years  and  six  months  after  the 
original  grant: 

By  a  small  entity  (§  1.9(f))  $495.00 

By  other  than  a  small  entity $990.00 

(f)  For  maintaining  an  original  or  reissue 
patent,  except  a  design  or  plant  patent,  based 
on  an  application  filed  on  or  after  December 
12, 1980,  in  force  beyond  eight  years;  the  fee 
is  due  by  seven  years  and  six  months  after 
the  original  grant: 

By  a  small  entity  (§  1.9(f)) $995.00 

By  other  than  a  small  entity $1,990.00 

(g)  For  maintaining  an  original  or  reissue 
patent,  except  a  design  or  plant  patent,  based 
on  an  application  filed  on  or  after  December 
12, 1980,  in  force  beyond  twelve  years;  the 
fee  is  due  by  eleven  years  and  six  months 

'after  the  original  grant: 

By  a  small  entity  (§  1.9(f)) $1,495.00 

By  other  than  a  small  entity $2,990.00 

•         •         *         •         • 

(1)  unavoidable $660.00 

(2)  Unintentional $1,550.00 

***** 

(j)  For  filing  an  application  for  extension  of 
the  term  of  a  patent 
fS  1-740) $1,060.00 

7.  Section  1.21  is  amended  by  revising 
paragraph  (a)(1)  to  read  as  follows: 

§  1.21    Miscellaneous  fees  and  charges. 

***** 

(a)«  •  • 
(1)  For  admission  to  examination  for 
registration  to  practice:  fee  payable 
upon  application $310.00 


8.  Section  1.445  is  amended  by 
revising  paragraph  (a)  to  read  as  foUovrs: 

f  1.445    International  application  fiUng. 
procMSing  and  search  fees. 

(a)  The  following  fees  and  charges  for 

international  applications  are  esUblished  by 

the  Commissioner  under  the  authority  of  35 

U.S.C.  376: 

(1)  A  transmittal  fee  (see  35  U.S.C 

361(d)  and  PCT  Rule  14) $220.00 

(2)  A  search  fee  (see  35  U.S.C  361(d)  and 

per  Rule  16)  where: 

(i)  No  corresponding  prior  United 
States  national  application  with 
basic  filing  fee  has  been  filed $660.00 

(ii)  A  corresponding  prior  United 
States  national  application  with 
basic  filing  fee  has  been  filed $430.00 

(3)  A  supplemental  search  fee  when 
reauired,  per  additional  invention 

.„.$190.00 

•        •        *       -•  ■    ■  * 

9.  Section  1 .482  is  arnended  by 
revising  paragraphs  (a)(1)  and  (a)(2)(ii) 
to  read  as  follows: 

§1.482    International  prellmtnary 
examination  fees. 

(a)* 


(1)  A  preliminary  exainination  fee  is  due 
on  filing  the  Demand: 
(i)  Where  an  international  search  fee  as 
set  forth  in  §  1.445(a)(2)  has  been 
paid  on  the  international 
application  to  the  United  States 
Patent  and  Trademark  Office  as  an 
International  Searching  Authority, 
a  oreliminary  examination  fee  of 

" $470.00 

(ii)  Where  the  International  Searching 
Authority  for  the  international 
application  was  an  authority  other   • 
than  the  United  States  Patent  and 
Trademark  Office,  a  preliminary  ' 

examination  fee  of. $710.00 

(2).  .  • 
(ii)  Where  the  International  Searching 
Authority  for  the  International 
application  was  an  authority  other 
than  the  United  States  Patent  and 

Trademark  Office $250.00 

,*'■      •        •        •        * 

10.  Section  1.492  is  amended  by 
revising  paragraphs  (a),  (b).  and  (d)  to 
read  as  follows: 

§1.492    National  stage  fees. 
•        *        *        *        • 

(a)  The  basic  national  fee: 

(1)  Where  an  international 
preliminary  examination  fee  as  set  forth 
in  §  1.482  has  been  paid  on  the 
International  application  to  the  United 
Stales  Patent  and  Trademark  Office: 

By  a  small  entity  (§1.9(0) $340.00 

By  other  than  a  small  entity $680.00 

(2)  Where  no  international 
preliminary  examination  fee  as  set  forth 
in  §  1.482  has  been  paid  to  the  United 
States  Patent  and  Trademark  Office,  but 
an  international  search  fee  as  set  forth 


in  §  1.445(a)(2)  has  been  paid  on  the 
international  application  to  the  United 
States  Patent  and  TrademaA  Office  as 
an  International  Searching  Authority: 

By  a  smaU  entity  (S  1.9(0) $375.00 

By  other  than  a  simII  entity $750.00 

(3)  Where  no  international 
preliminary  examination  fee  as  set  forth 
in  §  1.482  has  been  paid  and  no 
international  search  fee  as  set  forth  in 

§  1.445(a)(2)  has  been  paid  on  the 
international  application  to  the  United 
States  Patent  and  Trademark  Office: 

By  a  smaU  entity  (§  1.9(0)~ $505.00 

By  other  than  a  small  entity „..$!  .010.00 

(4)  Where  an  intemationai 
preliminary  examination  lee  as  set  forth 
in  §1.482  has  been  paid  to  the  United 
States  Patent  and  Trademark  Office  and 
the  Intematiorwl  preliminary    - 
examination  report  states  that  the 
criteria  of  novelty,  inventive  step  (nwi- 
obviousness).  and  industrial 
applicability,  as  defined  in  ?CT  Article 
33  (1)  to  (4)  have  been  satisfied  for  all 
the  claims  presented  in  the  application 
entering  the  national  stage  (see 
S  1.496(b)): 


By  a  small  entity  (§  1.9(0). •■" $47.00 

By  other  than  a  small  entity ...$94.00 

(5)  Where  a  search  report  on  the 
intemationai  application  has  been' 
prepared  by  the  European  Patent  Office 
or  the  Japanese  Patent  Office: 

By  a  small  entity  (S  19(0)... - $440.00 

By  other  than  a  small  entity $880.00 

(b)  In  addition  to  the  basic  national 
fee,  for  filing  or  later  presentation  of 
eadi  independent  claim  in  excess  of  3: 

By  a  smaU  entity  (8 1.9(0) M^-W 

By  other  than  a  anall  entity $78.00 

•  *        «        *        •       • 

(d)  In  addition  to  the  basic  national 
fee.  if  the  application  contains,  or  is 
amended  to  contain,  a  multiple 
dependent  claim{s),  per  application: 

By  a  small  entity  (§1.9(0) $125.00 

By  other  than  a  small  entity $250.00 

•  *         •         •         • 

PART  2— RULES  OF  PRACTICE  IN 
TRADEMARK  CASES 

1.  The  authority  citation  for  37  CFR 
Part  2  would  continue  to  read  as 
follows: 

Authority:  15  U.S.C.  1123;  35  U.S.C  6, 
unless  otherwise  noted. 

2.  Section  2.6  is  amended  by  revising 
paragraphs  (b)(l)(ii).  (b)(l)(iu).  (b)(2)(i). 
and  (b)(2)(ii)  to  read  as  follows: 

§2.6   Trademarfcfees. 


(b) 


(1) 


(ii)  Overnight  delivery  to  PTO  Box  or 

overnight  fax - $6.00 

(iii)  Expedited  service  for  copy  wtJerBd 

by  expedited  mail  or  £ax  delivery 

service  and  delivered  to  the 

customer  within  two  work  days $25.00 

***** 

(2)  •  •  • 

(i)  Regular  service $15.00 

(ii)  Expedited  local  service $30.00 


PART  7— REGISTER  OF 
QOVERNMENT  INTERESTS  III 
PATENTS 

1.  The  authority  citation  for  37  CFR 
Part  7  would  continue  to  read  as 
follows: 

Authority:  E.O.  9424,  February  18. 1944. 9* 
FR 1959;  3  CFR  1943-1948  Comp. 

2.  Section  7.1  is  revised  to  read  as 
follows: 

§7.1    RequirMnsnts. 

(a)  Executive  Order  9424  {3  CFR 
1943-1948  Comp.)  requires  the  several 
departments  and  other  executive 
agencies  of  the  Government,  including 
Goverrmient-owned  or  (k>vemment- 
controlled  corporations,  to  forward 
promptly  to  the  Commissioner  of 
Patents  and  Trademarks  for  recording 
all  licenses,  assignments,  or  other 
interests  of  the  Government  in  or  under 
patents  or  applications  for  patents. 

(b)  An  instrumfflit  relatiiig  to  a  patent 
must  identify  the  patent  by  the  patent 
number,  ^n  instrument  relating  to  a 
national  patent  application  must 
identify  the  national  patent  application 
by  the  application  number  (consisting  of 
the  series  code  and  the  serial  number, 
e.g..  07/123,456)  or  the  serial  number 
and  filing  date.  An  instrument  relating 
to  an  intemationai  patent  application 
which  designates  the  United  States  of 
America  must  identify  the  intemationai 
applications  by  the  intemationai 
application  number  (e.g..  PCT/US90/ 
01234).  If  an  assignment  is  executed 
concurrently  with,  or  subsequent  to,  the 
execution  of  the  patent  application,  but 
before  the-patent  application  is  filed,  it 
must  idenUfy  the  patent  applicaUon  by 
its  date  of  execution,  name  of  each 
inventor,  and  title  of  the  invention  so 
that  there  can  be  no  mistake  as  to  the 
patent  application  intended. 

(cl  Each  instrument  submitted  to  the 
Office  for  recording  must  be 
accompanied  by  at  least  one  cover  sheet 
as  specified  in  paragraph  (d)  of  this 
section  referring  to  those  patent 
applications  and  patents  against  which 
the  instrument  is  to  be  recorded.  Only 
one  set  of  instruments  and  cover  sheets 
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Reissue  Claims  in  Excess  of  20  (Sn^  Entity)  

ProvisionaJ  Application  Filing  Fee '     

Provisional  Application  Filing  Fee  (Smal  Erm^'"ZZZZZ' 

Surcharge— Incomplete  Provisional  App.  Fled 

Sujdwge— Incomplete  Provisional  App.  Fled  (Sniiiiiiityj" 

Extension— First  Month _,, 

Extension— First  Month  (SmaU  Entity) 

Extension— Second  Month  _.. 
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1.17(c) 

1.17(c) «... 

1.17(d» 

1.17(tiD 

1.17(a) 

1.17(a) 

1.17(0 

1.17(0 

1.17tt) - 

1.17(0) 

1.17p) 

1.17(h) 

t.17p»)  ../. 

1.1701) 

1.1701) 

1.1701) 

1.1701) 

1.1701)  .- 

1.170«)  — 

1.1701) 

1.1701) 

1.1701) 

1.200)) 

1.1701) 

1.170)  - 

1.17(0  ..•- 

1.170)  

1.170)  

1.170)  

1.17©  

1.170)  

1.17(1)  

1.170)  

1.170)  

1.170)  

1.170)  

1.170)  ••.:• 

1.17(D  

1.1700  

1.170) 

1,170)  

1.1 7(m) 

1.17(m) 

1.l7(n) 

1.17(0) 

1.17(p) 

1.17(q) 

1.l7(q) 

1.17(r) 

1.17(r) 

I.lt7(8) 

1.t7(8) 

1.18(a) 

1.18(a) 

1.160)) 

1.18(b) 

1.18(c)  - 

1.18(c) 

1.19(a)(l)(i) 
1.19{a)(1)(ii) 
1.19(a)(l)(iii) 

1.19(a)(2) 

1.19(a)(3)(i) 

1.1905)(1)(i) 
1.19(b)(1)(K) 
1.19(b)(2) .... 
1.l9(b)(3l .... 
1.190))(4).... 

1.10(c) 

1.19(d) 

1.19(e) 


Oescripiion 


Exiansiofv— Third  Month  - — 

Extension— Third  Month  (Smal  Entity) 

Extensiorv— Fourth  Month 

Extension — Fourth  Month  (Small  Entity)  . — ..~..... 

Notice  of  Appeal  — 

Notifce  of  Appeal  (SmaU  Entity) .~ — »...... — • — *~ — ~- 

FHing  a  Brief - - 

Fling  a  Brief  (Smal  Entity) 

Request  for  Oral  Hearing ~. — • — ~-~... 

Request  for  Oral  Hearing  {Sma»  Entity) 

Petition — ?«4ot  All  Inventors „.....~..~ — .......... 

Petition    Correction  of  Inventorship 

PetKiorv— Decision  on  Questions 

Petitior>— Suspend  Rules — — •— . — ~ 

Petition— Expedrted  License 

Petition— Scope  of  License 

Petition— Retroactive  License 

Petition— Refusing  Maintenance  Fee  --•— 

Petition— Refusing  Maintenance  Fee— Expired  Patent 

Petition— Interference  — • 

Petition— Reconsider  Interference 

Petitiorv— Late  Filing  of  Interference u. 

Petition— Correction  of  Inventorship 

Petition— Refusal  to  Publish  SIR  . 

Petition— For  Assignment -- 

Petitior>— For  Application  .. — ........ — ....— — • — '••."•• 

Petition— Late  Priority  Papers 

Petition— Suspend  Action 


PraOcL 
1996 


OCL1995 


Petition— Divisional  Reissues  to  Issue  Separately ~ 

Petition— For  Interference  Agreement 

Petitior) — Amendmer*  After  Issue « 

Petitiorv— Witfidrawal  After  Issue  — 

Petition— Defer  Issue » 

Petition— Issue  to  Assignee - 

Petition— Accord  a  Filing  Date  Under  §1.53 

Petition— Accord  a  Filing  Date  Under  §1.62 

Petition— Make  Application  Special 

Petition— Public  Use  Proceeding 

Non-English  Specification — •-• 

Petitior>— Revive  Abandoned  AppI 

Petition— Revive  Abandoned  Ajapl.  (Small  Entity) 

Petition — Revive  Unintentionally  Abandoned  AppI 

Petition— Revive  Unintent  Abandoned  AppI.  (Small  Entity)  

SIR— Prior  to  Examiner's  Action 

SIR— After  Examiner's  Action .••"• 

Submission  of  an  Infomiation  Disclosure  Statement  (§1.97)  

Petition— Correction  of  Inventorship  (Prov.  App.)  

Petitiorv— Accord  a  filing  date  (Prov.  App.) • 

Filing  a  submission  after  final  rejection  (1.129(a))  

Filing  a  submission  after  final  rejection  (1.129(a))  (Small  Entity) 

Per  addl  invention  to  be  examined  (1.1290)))  

Per  addl  invention  to  be  examined  (1.1290)))  (Smal  Entity)  

Issue  Fee " 

Issue  Fee  (Small  Errtity)  

Design  Issue  Fee 

Design  Issue  Fee  (SmaH  Entity) - — 

Plant  Issue  Fee „....~~..« 

Plant  Issue  Fee  (Small  Entity) 

Copy  of  Patent •"••"• 

Patent  Copy— Ovemight  delivery  to  PTO  Box  or  ovemtght  fax  .. 
Patent  Copy  Ordered  by  Expedited  Mail  or  Fax— Exp.  sen/ice  .. 

Plant  Patent  Copy 

Copy  of  Utility  Patent  or  SIR  in  Color 

Certified  Copy  of  Patent  Application  as  Filed 

Certified  Copy  of  Patent  Application  as  Filed,  Expedrted  

Cert  or  Uncert  Copy  of  Patent-Related  File  Wrapper/Contents  . 

Cert  or  Uncert.  Copies  of  Office  Records,  per  Document  

For  Assignment  Records,  Abstract  of  Titie  and  Certification 

Lit)rary  Service _.....~ ., 

List  of  Patents  in  Subclass  

Uncertified  Statement-Status  of  Maintenance  Fee  Payment 


870 
435 
1,360 
680 
280 
140 
280 
140 
240 
120 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
1.380 
130 
110 
55 
UIO 
605 
840 
1,680 
210 
SO 
SO 
730 
365 
730 
365 
1,210 
60S 
420 
210 
610 
305 
3 
6 
25 
12 
24 
12 
24 
150 
25 
25 
50 
3 
10 


000 
450 
1,400 
700 
290 
145 
290 
145 
2S0 
125 


1,430 


1,250 
625 
870 

1,740 
220 


750 
375 
750 
375 
1,250 
625 
430 
215 
630 
315 


15 
30 
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1.19(f) 

1-19(0) ,. 

1.19(h)  ...„..!. 

150(a) 

1.20(c) 

1.20(d)  .„„..... 

1.20(d) 

1.20(e) 

1.20(e) 

1.20(f) 

1.20(f) 

1.20(g)  .....„..., 
1 .20(0)  .„..„.... 

120(h) 

120(h) 

120fO(1) 

120(i)(2) 

120(D  

121(a)(1) 

121(a)(2) 

121(a)(3) 

121(a)(4) 

121(a)(4) 

121(a)(5) 

121(a)(6) 

121(b)(1) 

121(b)(2) 

121(b)(3) 

121(c)  

121(d) 

121(e) 

121(0) 

121(h) 

121(i)  

121(D  - 

121(k)  

121(k)  

121(in) , 

121(n) 

121(0)  

124  

1296  

1.445(a)(1) 

1.445(a)(2)(i)  ... 

1.445(a)(2)(ii)... 

1.445(a)(3) 

1.4a2(a)(1)(i)  ... 

1.482(a)(1)(ii)... 

1.482(a)(2)(i)  ... 

1.482(a)(2)(H)  ... 

1  •■♦92(a)(1) 

1  •492(a)(1) 

1.492(a)(2) 

1.492(a)(2) 

1.492(a)(3) 

1.492(a)(3) 

1.492(a)(4) 

1.492(a)(4) 

1.492(a)(5) 

1.492(a)(5) 

1.492(b)  

1.492(b)  

1.492(c)  

1.492(c)  

1.492(d)  

1.492(d)  

1.492(e)  

1.492(e)  

1.492(f)  

2.6(a)(1) 

2.6(a)(2) 


Description 


Ck)py  of  NofvU.S.  Patent  Document  

Comparing  and  Certifying  Copies.  Per  Document."Pw'copy 

Duplicate  or  Corrected  Filing  Receipt 

Certificate  of  Correction 

ReexaminatKXi  

Statutory  Disdaimer 

Statutory  Disdaimer  (SmaH  Entity)  .....".".'.' 

Maintenance  Fee— 3.5  Years 

Maintenance  Fee— 3.5  Years  (Sniall  Entty) 

Maintenance  Fee-7.5  Years .!..;.; " 

Maintenance  Fee— 7.5  Years  (Small  Entitvi " "     

Maintenance  Fee — 11.5  Years 

Maintenance  Fee— 11.5  Years  (Sniil  Eritityj"'"" 

Surcharge— fteintenance  Fee— 6  Months  

Surcharge— Maintenance  Fee— 6  Months  (Smali  Entity) 

Surcharge— Maintenance  After  Expiratior>— Unavoidable 
Surcharge— Maintenance  After  Expiration-Unintentionai 

Extension  of  Term  of  Patent 

Admission  to  examination " 

Registration  to  Practice *""' 

Reinstatement  to  Practice  ..    " 

Certificate  of  Good  Standing  ..."'"~"ZZ"''!Z".  

Certificate  of  Good  Standing.  Suitable  FrarriinQ 

Review  of  Decision  of  Director.  OED 

Regrading  of  Examination 

Establish  Deposit  Account ''"~'"Z 

Service  Charge  Below  Minimum  Balaiice  

Service  Charge  Below  Minimum  Balarice 

Filing  a  Disclosure  Document  .  * 

Box  Rental  „..  

International  Type  Search  ReMrt'".'.1!l*  "" 

Self-service  Copy  Charge  ""■ 

Recording  Patent  Property  ". "" — 

Publication  in  the  OgT  

Labor  Charges  for  Sennces".'";.":."Z 
Unspecified  Other  Sen/ices  ..... 

Temiinal  Use  APS-CSIR  (per  h(Mr)"ZZZ. 

Processing  Returned  Checks  ."....... Z. 

Handling  Fee— Incomplete  Application 

Temiinal  Use  APS-TEXT '" 

Coupons  for  Patent  and  Trademaric  Copies """ 

Handling  Fee— Withdrawal  SIR  . 

Transmittal  Fee "" 

PCT  Search  Fee— fto  U.S.  Application 

PCT  Search  Fee— Prior  U.S.  Application  

Supplemental  Search 

Preliminary  Exam  Fee  ~"™!1".".1""'Z 

Preliminary  Exam  Fee  "!!."!!!"."!......!!.""         

Additional  Invention ~ 

Additional  Invention 

Preliminary  Examining  Authority  ."!.".""!"!!"" 

Preliminary  Examining  Authority  (Smali  Entity) " ' 

Searching  Authority "■ 

Searching  Authority  (Small  Entity) 

PTO  Not  ISA  nor  IPEA  


Pre-Oct 
1995 


•■4*  ••••■«■••••••■ 


PTO  Not  ISA  nor  IPEA  (Small  Entity) 
Claims— IPEA  


Claims-IPEA  (Small  Entity) 

Filing  with  EPO/JPO  Search  Report .. 

Filing  with  EPO/JPO  Search  Report  (SitkUI  Eriwy")" 

Claims— Extra  Individual  (Over  3)  

Clainr»— Extra  Individual  (Over  3)  (Small  Eritity) 

Claims— Extra  Total  (Over  20) "" 

Claims— Extra  Total  (Over  20)  (Small  Entity) 

Claime-Multiple  Dependents ......"."""" 

Claims— Multiple  Dependents  (Small  Entity) "!."! 

Surcharge 

Surcharge  (Small  Entity)  ...!1"."!!.".."."I.."!!!1"." 
English  Translation— After  20  Moiittis  ".."Z!"!!! 

Application  for  Registi-ation,  Per  Class 7" 

Amendment  to  Allege  Use,  Per  Class 


25 
25 
25 
100 
2.320 
110 
55 
960 
480 
1.930 
965 
2.900 
1.450 
130 
65 
640 
1.500 
1,030 
300 
100 
15 
10 
20 
130 
130 
10 
25 
25 
10 
50 
$40 
25 
40 
25 
30 


Oct  1995 
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50 
50 
130 
40 
3 
130 
210 
640 
420 
180 
460 
690 
140 
240 
660 
330 
730 
365 
980 
490 
92 
46 
850 
425 
76 
38 
22 
11 
240 
120 
130 
65 
130 
245 
100 


2.390 


990 

495 

1,990 

995 

2,990 

1.495 


660 
1.550 
1,060 

310 


$220 
660 
430 
190 
470 
710 


250 

680 

340 

750 

375 

1.010 

505 

94 

47 

880 

440 

78 

39 


250 

125 


2.6(a)(3) 

2.6(a)(4) 

2.6(a)(5) 

2.6(a)(6) 

2.6(a)(7) 

2.6(aK8) 

2.6(aX9) 

2.6(aK10) .... 
2.6(aMll).... 
2.6(a)(l2) .... 
2.6(a)(13) .... 
2.6(a)(14) .... 
2.6(a)(15) ... 
2.6(a)(16) ... 
2.6(a)(17) ... 
2.6(a)(18) ... 
2.6(a)(19) ... 
2.6(b)(1)(l)  . 
2.6(6)(1)(il) . 
2.6(b)(1)(iii) 
2.6(b)(2)(i)  . 
2.6(b)(2)(n) . 

2.6(b)(3) 

2.6(b)(4)(l)  . 
2.6(b)(4)(H) 

2.6(b)(5) 

2.6(b)(6) 

2.6(b)(6) 

2.6(b)(7)  .... 
2.6(b)(8)  .... 
2.6(b)(9)  .... 
2.6(b)(10)  .. 
2.6(b)(11).. 


Description 


Statement  of  Use,  Per  Oass - 

Extension  for  Filing  Statement  of  Use.  Pet  Class -.. 

Application  for  Renewal,  Per  Class - 

Surctiarge  for  Late  Renewal,  Per  Gass 

Publication  of  Mark  Under  §  12(c),  Per  Class  ..- 

Issuing  New  Certifttate  of  Registi-ation  

Certificate  of  Correction  of  Registrants  Error ~ 

Filing  Disclaimer  to  Registration _..-..... 

Filing  Amendment  to  Registoation  

Filing  AffkJavit  Under  Section  8,  Per  Class  

Filing  Affidavit  Under  Section  15,  Per  Class  

Filing  Aflktevit  Under  Sections  8  &  15,  Per  Class 

Petitions  to  the  Commissioner 

Petition  to  Cancel,  Per  Class - 

Notice  of  Opposition,  Per  Class  

Ex  Parte  Appeal  to  the  TTAB.  Per  Class — 

Dividing  an  Appltoation,  Per  New  Application  Created  

Copy  of  Registered  Mark 

Copy  of  Registered  Mari<,  ovemight  delivery  to  PTO  box  or  fax 
Copy  of  Reg.  Mari<  Ordered  Via  Exp.  Mail  or  Fax.  Exp.  Svc  .... 

Certified  C<^  of  TM  Application  as  Filed 

Certified  Copy  of  TM  Apjjiicatton  as  Filed.  Expedited 

Cert,  or  Uncert.  Copy  of  TI^Related  File  Wrapper/<:k)ntent8  ... 

Cert.  Copy  of  Registered  Mark,  Title  or  Status 

C^rt.  Copy  of  Registered  Mark,  Titie  or  Status— Expedited  

Certified  or  Uncertified  Copy  of  TM  Records  — 

Recording  Trademark  Property,  Per  Mart<,  Per  Document  

For  Second  and  Subsequent  Merits  in  Same  Document 

For  Assignment  Records.  Absfracts  of  Titte  and  Cert 

Terminal  Use  X-SEARCH  

Self-Servk:e  Copy  Charge  — 

Lat>or  Charges  for  Services 

Unspecified  Other  Services  


PreOcL 


Oct  1995 


100 
100 
300 

100 
100 
100 
100 
100 
100 
100 
100 
200 
1M 
200 
200 
100 
100 
3 
6 
25 
12 
24 
50 
10 
20 
25 
40 
25 
25 
40 
025 

30 

1 


15 
30 


These  fees  are  not  affected  by  this  rulemaking. 
1  Actiial  cost. 

(PR  Doc.  95-19763  Filed  8-10-95;  8:45  am] 

BILUNO  CODE  3610-1»-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  95-62;  RM-8601] 

Radio  Broadcasting  Services;  Linden, 
TX 

AQENCY:  Federal  (loimnunications 

(Commission. 

action:  Final  rule. 


summary:  The  Commission,  at  the 
request  of  Cass  Clounty  Radio,  allots 
Channel  257Ca  to  Linden,  Texas,  as  the 
commimity's  first  local  aural 
transmission  service.  See  60  FR  26018. 
May  16, 1995.  Channel  257C3  can  be 
allotted  to  Linden,  Texas,  in  compliance 
with  the  Ck>mmission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction.  The  coordinates  for  Clhannel 
257C3  at  Linden  are  33-00-44  and  94- 


21-55.  With  this  action,  this  proceeding 
is  terminated. 

DATES:  Effective  September  21, 1995. 
The  window  period  for  filing 
applications  will  open  on  September  21, 
1995,  and  close  on  October  23, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Bliunenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Ck)mmission's  Report 
and  Order.  MM  Docket  No.  95-62, 
adopted  August  1, 1995,  and  released 
August  7, 1995.  The  full  text  of  this 
Ckimmission  decision  is  available  for 
inspection  and  copying  diuing  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS,  Inc.,  (202)  857-3800,  2100  M  Street 
NW.,  Suite  140,  Washington,  DC  20037. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 


Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART73-^AMENDE01 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303, 48  Sut.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Linden,  Channel  257C3. 
Federal  Communications  Commission. 
Andrew  J.  Rhodes, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rates  Division,  Mass  Media  Bureau. 
(FR  Doc.  95-19830  Filed  8-10-95;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION     ACTION:  Final  rule;  correction. 

National  High«vay  Traffic  Safety 
Administration 


4»  CFR  Part  571 
[Dodwt  No.  1-21.  Nonce  1^ 
KH  2127-AE99 

Federai  iMotor  Vefiicle  Safety 
Standards;  Theft  Protection; 
Correction 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  Department  of 
Transportation. 


In  Docket  No.  1-21,  Notice  13, 
Federal  Motor  Vehicle  Safety  Standards; 
Theft  Protection;  Final  Rule;  on  page 
aoqpe  in  the  issue  of  Wednesday,  June 
7, 1995,  making  the  following 
corrections: 

On  page  30011  in  the  first  column,  in 
the  authority  citation,  30162  should  be 
replaced  with  30115,  30117,  and  30166. 

On  page  30011  in  Uie  first  cohunn,  in 
5.4.2.1(a)(1),  intitxluctory  text,  S5(a) 
should  be  replaced  with  S5.2. 


On  page  30011  in  the  first  column,  in 
S.4.2.1(a)(2),  S5(b)  should  be  replaced 
with  S5.3. 

Authority:  49  U.S.C.  322,  30111,  30162; 
delegation  of  authority  at  49  CFR  1.50. 

Issued:  August  8, 1995. 
Barry  Felrice, 

Associate  Administrator  for  Safety 
Performance  Standards. 
IFR  Doc.  95-19896  Filed  8-10-95;  8:45  ami 
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Proposed  Rules 


Fadflrall 

VoL  60.  Na  155 
Friday.  August  11.  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  4)ese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
njle  making  prior  to  the  adoptk)n  of  the  final 
rules. 


DEPARTMENT  OF  AQRICULTURE 
Food  Safety  and  Inspection  Service 

9  CFR  Parts  308, 310, 318, 320, 325, 
326, 327,  and  381 

[Docl(etNo.9S-4)34N] 

Pathogen  Reduction;  Hazard  Analysis 
and  Critical  Control  Point  (HACCP) 
Systems— Put)lic  Scoping  Session  for 
Issue-Focused  Public  Meetings  on 
Proposed  Regulation 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Meeting  notice;  reopening  of 
comment  period.  


South  Agriculture  Building,  Food  Safety 
and  Inspection  Service,  U.S.  Department 
of  Agriculture,  Washington.  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Charles  Danner,  Director,  Planning 
Office,  Policy  Evaluation  and  Planning 
Staff,  FSIS,  USDA,  Room  6904,  Franklin 
Court,  Washington,  DC  20250,  (202) 
501-7138.  If  you  plan  to  attend,  please 
contact  Ms.  Lisa  Parks  at  (202)  501- 
7138. 

SUPPLEMENTARY  INFORMATION:  USDA 
will  hold  a  public  scoping  session  on 
August  23, 1995  at  the  U.S.  Department 
of  Agricvilture,  14th  and  Independence 
Avenue,  Back  of  the  South  Building 
Cafeteria  (between  the  2nd  and  3rd 
Wings)  from  9:00  AM  to  4:00  PM  to 
discuss  the  agenda  and  format  for  a 
series  of  issue-focused  public  meetings 
to  be  held  in  September  1995  on  the 
proposed  rule,  "Pathogen  Reduction; 
Hazard  Analysis  and  Critical  Control 
Point  (HACCP)  Systems"  (60  FR  6674, 
February  3, 1995). 


August  Public  Scoping  Session 


SUMMARY:  The  U.S.  Department  of 
Agricultxire  is  holding  a  public  scoping 
session  for  a  series  of  issue-focused 
public  meetings  to  be  held  in  September 
1995  on  the  FSIS  proposed  rule, 
"Pathogen  Reduction,  Hazard  Analysis 
and  Critical  Control  Point  (HACCP) 
Systems."  The  purpose  of  the  scoping 
session  is  to  discuss  with  all  interested 
parties  the  agenda  and  format  for  the 
September  meetings. 

DATES:  The  scoping  session  will  be  held 
on  August  23, 1995  from  9:00  AM  to 
4:00  PM.  The  scoping  session  will  be 
convened  by  the  Secretary. 

The  comment  period  for  the  proposed 
rule,  "Pathogen  Reduction;  Hazard 
Andysis  and  Critical  Control  Point 
(HACCP)  Systems"  (60  FR  6674, 
Fd)ruary  3, 1995)  will  reopened  as  of 
August  11, 1995,  and  will  extend  until 
30  days  following  the  last  September 
meeting.  FSIS  will  publish  notice  of  the 
comment  period  closing  date. 

ADDRESSES:  The  scoping  session  will  be 
held  at  the  U.S.  Department  of 
Agriculture,  14th  and  Independence 
Avenue,  Back  of  the  South  Building 
Cafeteria  (between  the  2nd  and  3rd 
Wings). 

Send  an  original  and  two  copies  of 
written  comments  to:  FSIS  Docket  Clerk, 
DOCKET  93-016P,  Docket  Room  4352, 


The  August  23, 1995  scoping  session 
annoimced  in  this  notice  will  be 
convened  by  Secretary  of  Agriculture 
Dan  Glickman  and  will  begin  with  a 
discussion  of  the  topics  to  be  included 
on  the  agenda  for  the  September 
meetings,  both  those  tentatively 
identified  by  FSIS,  and  those  suggested 
for  inclusion  by  interested  parties.  The 
meeting  participants  will  then  consider 
what  format  would  best  ensure  that 
these  issues  will  be  fairly,  frankly,  and 
fully  explored  in  September.  After  the 
August  23  scoping  session.  FSIS  will 
issue  a  notice  announcing  the  schedule, 
agenda  and  format  for  the  September 
meetings. 

T^ose  wishing  to  attend  the  August 
session  should  contact  Ms.  Lisa  Parks  at 
(202)  501-7138.  Also  contact  Ms.  Parks 
if  you  require  a  sign  language  interpreter 
or  other  special  accommodations.  Those 
unable  to  attend  the  scoping  session 
may  submit  comments  or  suggestions 
for  planning  the  September  meetings  to 
FSIS  no  later  than  August  18, 1995. 

Purpose  and  Nature  of  the  September 
Meeting 

The  September  meetings  will  provide 
an  opportunity  for  interested  persons  to 
directly  discuss  the  key  concerns  that 
were  raised  during  the  comment  period 
on  the  proposed  rule  with  USDA 


officials  and  with  one  another.  To 
comply  with  the  Administrative 
Procedure  Act,  these  issue-focused 
meetings  will  be  open  to  the  public  and 
announced  in  advance  in  the  Federal 
Register.  The  proceedings  will  be 
transcribed,  and  the  transcripts  will  be 
made  a  part  of  the  rulemaking  record. 

These  meetings  will  be  plenary 
meetings,  so  that  all  interested  parties 
can  attend  and  participate  in  all  the 
discussions.  Interested  parties  with 
common  concerns  and  positions  on  a 
particular  issue  are  encouraged  to 
designate  a  representative  to  speak  for 
them  on  that  issue.  This  will  help  foster 
focused,  substantive  dialogue  on  the  key 
issues. 

Tentatively  identified  agenda  items  . 
for  consideration  at  the  September 
meetings  include:  (1)  Tthe  relationship 
between  the  proposed  HACCP  system 
and  existing  regulatory  requirements 
(the  layering  issue);  (2)  options  to 
reduce  the  expected  economic  impact  of 
the  proposed  rule  on  small  businesses, 
while  still  achieving  desired  food  safety 
goals;  (3)  the  proposed  interim  targets 
for  pathogen  reduction  and  the  use  of 
microbial  testing  to  verify  achievement 
of  the  targets;  (4)  the  role  of 
antimicrobial  treatments  and  other 
technological  interventions  to  improve 
food  safety;  (5)  temperature/time 
requirements  for  chilling  red  meat;  and 
(6)  FSIS  oversight  of  HACCP. 

Reopening  of  Comment  Period 

FSIS  is  reopening  the  comment  period 
for  the  proposed  regulation,  effective 
August  11, 1995,  and  extending  imtil  30 
days  following  the  last  September 
meeting,  in  order  to  include  in  the 
administrative  record  the  transcript  of 
the  scoping  session  and  the  public 
meetings,  written  comments  submitted 
by  persons  unable  to  attend  the 
meetings,  and  other  written  comments 
submitted  by  interested  parties  on  the 
matters  addressed  at  the  public 
meetings. 

Done  at  Washington.  DC.  on  August  8. 
1995. 

Michael  R.  Taylor, 

Acting  Under  Secretary  for  Food  Safety. 
(PR  Doc.  95-19930  Filed  8-9-95;  9:23  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Doctot  No.  tl-CE-^S-AO] 

Alfworthlness  DIrectivea;  de  Havllland 
.DHC-6  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTX)M:  Notice  of  proposed  rulemaking 
INPRM). 
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•OMMARY:  This  document  proposes  to 
supersede  Airworthiness  Directive  (AD) 
78-26-02,  which  ourently  requires 
repetitively  inspecting  the  fuselage  side 
frame  flanges  at  Fusel^e  Station  (FS) 
218.125  and  FS  219.525  for  cracks  on 
certain  de  Havllland  DHC-6  series 
airplanes,  and  repairing  or  replacing  any 
cracked  part.  The  Federal  Aviation 
Administration's  policy  on  aging 
commuter-class  aircraft  is  to  eliminate 
or,  in  certain  instances,  reduce  the 
niunber  of  certain  repetitive  short- 
interval  inspections  when  improved 
parts  or  modifications  are  available.  The 
proposed  action  would  require 
modifying  the  fuselage  side  frames  at 
the  referenced  FS  areas  as  terminating 
action  for  the  repetitive  inspections  that 
are  currently  required  by  AD  78-26-02. 
The  actions  specified  in  the  proposed 
AD  are  intended  to  prevent  failure  of  the 
fuselage  because  of  cracks  in  the 
fuselage  side  frames,  which,  if  not 
detected  and  corrected,  could  result  in 
loss  of  control  of  the  airplane. 

DATES:  Comments  must  be  received  on 
or  before  October  16, 1995. 

ADDRESSES:  Submit  comments  in 
tiiplicate  to  the  Federal  Aviation 
Administi^tion  (FAA),  Centi^l  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  91-CE-45- 
AD,  Room  1558, 601  E.  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  hoUdays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  bom  de 
Havllland,  Inc.,  123  Garratt  Boulevard, 
Downsview,  Ontario,  Canada.  M3K  1Y5. 
This  information  also  may  be  examined 
at  the  Rules  Docket  at  the  address  above. 

FOR  FURTHER  INFORtlATKW  CONTACT:  Jon 
Hjelm.  Aerospace  Engineer,  FAA,  New 
York  Aircraft  Certification  Office,  10 
Fifth  Stiwt,  3rd  Floor,  Valley  Stream. 
New  York  11581;  telephone  (516)  256- 
7523;  facsimile  (516)  568-  2716. 


SUPPLEMEMTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-  public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  91-CE-45-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  91-CE-45-AD.  Room 
1558.  601  E.  12th  Street.  Kansas  Qty, 
Missoiui  64106. 

Discussion 

The  FAA  has  determined  that  reliance 
on  critical  repetitive  inspections  on 
aging  commuter-class  airplanes  carries 
an  unnecessary  safety  risk  when  a 
design  change  exists  that  could 
eliminate  or,  in  certain  instances, 
reduce  the  number  of  those  critical 
inspections.  In  determining  what 
inspections  are  critical,  the  FAA 
considers  (1)  the  safety  consequences  if 
the  known  problem  is  not  detected  by 
the  inspection;  (2)  the  retiability  of  the 
inspection  such  as  the  probability  of  not 
detecting  the  known  problem;  (3) 
whether  the  inspection  area  is  difficult 
to  access;  and  (4)  the  possibility  of 
damage  to  an  adjacent  structure  as  a 
result  of  the  problem. 


These  factors  have  led  the  FAA  to 
establish  an  aging  commuter-class 
aircraft  policy  that  requires 
incorporating  a  known  design  change 
when  it  could  replace  a  critical 
repetitive  inspection.  With  this  policy 
in  mind,  the  FAA  conducted  a  review 
of  existing  AD's  that  apply  to  de 
Havllland  DHC-6  series  airplanes. 
Assisting  the  FAA  in  Uiis  review  were 
(1)  de  Havllland;  (2)  the  Regional 
Airlines  Association  (RAA);  and  (3) 
several  operators  of  the  affected 
airplanes. 

From  this  review,  the  FAA  has 
identified  AD  78-26-02.  Amendment 
39-3370.  as  one  that  should  be 
superseded  with  a  new  AD  that  would 
require  a  modification  that  could 
eliminate  the  need  for  short-interval  and 
critical  repetitive  inspections.  AD  78- 
26-02  ciurently  requires  repetitively 
inspecting  the  fuselage  side  frame 
flanges  at  Fuselage  Station  (FS)  218.125 
and  FS  219.525  on  certain  de  Havllland 
DHC-6  series  airplanes,  and  repairing  or 
replacing  any  cracked  part. 

De  Havllland  Service  Bulletin  (SB) 
No.  6/371.  dated  June  2. 1978.  specifies 
procedures  for  inspecting,  repairing, 
and  modifying  (Modification  Nos.  6/ 

1461  and  6/1462)  the  fuselage  side 
frame  flanges  at  FS  218.125  and  FS 
219.525.  Modification  No.  6/1461 
introduces  fuselage  side  frames 
manufactured  from  material  having 
improved  stress  corrosion  properties  at 
FS  218.125.  and  Modification  No.  6/ 

1462  introduces  fuselage  side  frames  of 
this  material  at  FS  219.525. 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  bilateral  airworthiness 
agreement  between  the  United  States 
and  Canada.  Pxu^uant  to  this  bilateral 
airworthiness  agreement.  Transport 
Canada  has  kept  the  FAA  informed  of 
the  situation  described  above. 

Based  on  its  aging  commuter-class 
aircraft  policy  and  after  reviewing  all 
available  information,  the  FAA  has 
determined  that  AD  action  should  be 
taken  to  eliminate  the  repetitive  short- 
interval  inspections  required  by  AD  78- 
26-02.  Amendment  39-3370.  and  to 
prevent  failure  of  the  fuselage  because 
of  cracks  in  the  fuselage  side  frames, 
which,  if  not  detected  and  corrected, 
could  resuh  in  loss  of  control  of  the 
airplane. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  oUier  de  Havllland  DHC-6 
series  airplanes  of  the  same  type  design 
without  Modification  Nos.  6/1461  and 
6/1462  incorporated,  the  proposed  AD 


would  supersede  AD  78-26-02  with  a 
new  AD  that  would  (1)  retain  the 
current  requirement  of  repetitively 
inspecting  the  fuselage  side  frame 
flanges  at  FS  218.125  and  FS  219.525. 
as  applicable,  and  repairing  or  replacing 
any  cracked  part;  and  (2)  require 
modifying  the  fuselage  side  frame 
flanges  in  the  referenced  FS  areas 
(Modification  Nos.  6/1461  and  6/1462) 
as  terminating  action  for  the  repetitive 
inspections.  Accomplishment  of  the 
proposed  actions  woiild  be  in 
accordance  with  de  Havllland  SB  No.  6/ 
371,  dated  June  2. 1978. 

The  FAA  estimates  that  94  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD.  that  it  would  take 
approximately  300  workhours  per 
airplane  to  accomplish  the  proposed 
modification,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour.  Parts 
cost  approximately  $16,200  (average) 
per  airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed 
modification  on  U.S.  operators  is 
estimated  to  be  $3,214,800  or  $34,200 
per  airplane.  This  cost  figure  is  based 
upon  the  assumption  that  none  of  the 
afected  airplane  owners/operators  have 
incorporated  Modification  Nos.  6/1461 
and  6/1462. 

The  intent  of  the  FAA's  aging 
commuter  airplane  program  Is  to  ensure 
safe  operation  of  commuter-class 
airplanes  that  are  in  commercial  service 
without  adversely  impacting  private 
operators.  Of  the  approximately  94 
airplanes  in  the  U.S.  registry  that  would 
be  affected  by  the  proposed  AD.  the 
FAA  has  determined  that  approximately 
45  percent  are  operated  in  scheduled 
passenger  service.  A  significant  number 
of  the  remaining  55  percent  are  operated 
in  other  forms  of  air  transportation  such 
as  air  cargo  and  air  taxi. 

The  proposed  AD  allows  4,800  hoius 
time-in-service  (TIS)  after  the  proposed 
AD  would  become  effective  before 
mandatory  accomplishment  of  the 
design  modification.  The  average 
utilization  of  the  fleet  for  those 
airplanes  in  commercial  commuter 
service  is  approximately  25  to  50  hoiu« 
TIS  per  week.  Based  on  these  figures, 
operators  of  commuter-class  airplanes 
involved  in  commercial  operation 
would  have  to  accomplish  the  proposed 
modification  within  24  to  48  calendar 
months  after  the  proposed  AD  would 
become  effective.  For  private  owners, 
who  typically  operate  between  100  to 
200  hours  TIS  per  year,  this  would 
allow  24  to  48  years  before  the  proposed 
modification  would  be  mandatory. 

The  following  paragraphs  present  cost 
scenarios  for  airplanes  where  no  cracks 
were  found  and  where  cracks  were 
found  during  the  inspections,  and 


where  the  remaining  airplane  life  is  15 
years  with  an  average  annual  utilization 
rate  of  1.600  hoiu«  TIS.  A  copy  of  the 
full  Cost  Analysis  and  Regulatory 
Flexibility  Determination  for  the 
proposed  action  may  be  examined  at  the 
FAA.  Cential  Region.  Office  of  the 
Assistant  Chief  Coimsel.  Attention: 
Rules  Docket  No.  91-CE-45-AD.  Room 
1558. 601  E.  12th  Street.  Kansas  Qty. 
Missouri. 

•  No  Cracks  Scenario:  Under  the 
provisions  of  AD  78-26-02.  an  owner/ 
operator  of  an  affected  de  Havllland 
DHC-6  series  airplane  in  scheduled 
service  who  operates  an  average  of  1.600 
hours  TIS  annually  would  inspect  every 
400  hours  TIS.  Tliis  would  amount  to  a 
remaining  airplane  life  (estimated  15 
years)  cost  of  $18,420;  this  figure  is 
based  on  the  assumption  that  no  cracks 
are  foimd  during  the  inspections.  The 
proposed  AD  would  incur  the  same 
inspections  except  at  600-hour  TIS 
intervals  until  4,800  hours  TIS  after  the 
proposed  AD  would  become  effective 
where  the  operator  would  have  to 
replace  the  fuselage  side  frame  flanges 
(eliminating  the  need  for  further 
repetitive  inspections),  which  would 
result  in  a  present  value  cost  of  $31,433. 
The  incremental  cost  of  the  proposed 
AD  for  such  an  airplane  would  be 
$13,013  or  $4,959  annualized  over  the 
three  years  it  would  take  to  accumulate 
4,800  hours  TIS.  An  owner  of  a  general 
aviation  airplane  who  operates  800 
hours  TIS  annually  without  finding  any 
cracks  during  the  600-hour  TIS 
inspections  would  incur  a  present  value 
incremental  cost  of  $7,598.  This  would 
amoimt  to  a  per  year  amount  of  $1,594 
over  the  six  years  it  would  take  to 
accumulate  4,800  hours  TIS. 

•  Limited  Cracking  Foimd  Scenario: 
Under  the  provisions  of  AD  78-26-02, 
an  owner/operator  of  an  affected  de 
Havllland  DHC-6  series  airplane  who 
found  limited  cracking  (as  defined  in  SB 
No.  6/371)  dtuing  an  inspection  would 
have  to  inspect  each  300  hours  TIS  or 
45  days,  whichever  occurs  first,  and 
replace  the  part  within  360  days  after 
finding  the  cracking.  The  proposed  AD 
would  require  inspections  every  300 
hours  TIS,  and  then  require  replacement 
at  4,800  hours  TIS  after  the  proposed 
AD  would  become  effective.  This  would 
result  in  a  present  value  total  cost  of 
$34,908  per  airplane  in  scheduled 
service,  which  would  make  immediate 
replacement  more  economical  ($32,400) 
than  repetitively  inspecting.  With  this 
scenario,  the  proposed  AD  would  result 
in  an  incremental  present  value  cost 
savings  over  that  required  in  AD  78-26- 
02  of  $1,491  per  airplane  in  scheduled 
service  (or  $568  annualized  over  3 
years)  and  $6,517  ($1,367  annualized 


over  6  years)  for  airplanes  operating  in 
general  aviation  service. 

•  Excessive  cracking  scenario:  AD 
78-26-02  reqiiires  repairing  or  replacing 
the  fuselage  side  frames  if  excessive 
cracking  is  found  (as  defined  by  SB  No. 
6/371).  as  would  the  proposed  AD.  The 
difference  is  that  AD  78-26-02  requires 
immediate  crack  repair  and  then 
replacement  within  360  days  after 
finding  the  crack,  and  the  proposed  AD 
would  require  immediate  repair  and 
mandatory  replacement  of  the  fuselage 
side  frames  within  4,800  hours  TIS  after 
the  proposed  AD  would  become 
effective.  This  would  result  in  a  present 
value  total  cost  of  $34,709  per  airplane 
in  scheduled  service,  which  would 
make  immediate  replacement  more 
economical  ($32,400)  than  repetitively 
inspecting.  With  this  scenario,  the 
proposed  AD  would  average  a  present 
value  cost  savings  over  that  required  in 
AD  78-26-02  of  $2,083  ($794 
annualized  over  3  years)  for  each 
airplane  operated  in  scheduled  service, 
and  $6,607  ($1,386  annualized  over  6 
years)  for  each  airplane  operated  in 
general  aviation  service. 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  dlsproportionally 
burdened  by  government  regulations. 
The  RFA  requires  government  agencies 
to  determine  whether  rules  would  have 
a  "significant  economic  Impact  on  a 
substantial  niunber  of  small  entities," 
and,  in  cases  where  they  would, 
conduct  a  Regulatory  Flexibility 
Analysis  in  which  alternatives  to  the 
rule  are  considered.  FAA  Order 
2100. 14A,  Regulatory  Flexibility  Criteria 
and  Guidance,  outlines  FAA  procedures 
and  criteria  for  complying  with  the 
RFA.  Small  entities  are  defined  as  small 
businesses  and  small  not-for-profit 
organizations  that  are  independently 
owned  and  operated  or  airports 
operated  by  small  governmental 
jurisdictions.  A  "substantial  number"  is 
defined  as  a  number  that  is  not  less  than 
11  and  that  Is  more  than  one-third  of  the 
small  entities  subject  to  a  proposed  rule, 
or  any  number  of  small  entities  judged 
to  be  substantial  by  the  rulemaking 
official.  A  "significant  economic 
impact"  is  defined  by  an  aimualized  net 
compliance  cost,  adjusted  for  inflation, 
which  is  greater  than  a  threshold  cost 
level  for  defined  entity  types.  FAA 
Order  2100.14A  sets  the  size  threshold 
for  small  entities  operating  aircraft  for 
hire  at  9  aircraft  owned  and  the 
annualized  cost  thresholds,  adjusted  to 
1994  dollars,  at  $69,000  for  scheduled 
operators  and  $5,000  for  unscheduled 
operators. 
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Of  the  94  U.S.-registered  airplanes 
afiected  bv  the  proposed  AD,  4  airplanes 
are  owned  by  the  federal  government. 
Of  the  other  90,  one  business  owns  26 
airplanes,  two  businesses  own  7 
airplanes  each,  one  business  owns  3 
airplanes,  seven  businesses  own  2 
airplanes  each,  and  thirty-three 
businesses  own  1  airplane  each. 

Because  the  FAA  has  no  readily 
available  means  of  obtaining  data  on 
sizes  of  these  entities,  the  economic 
analysis  for  the  proposed  AO  utilizes 
the  wcnst  case  scenario  using  the  lower 
annualized  cost  threshold  of  $5,000  for 
operators  in  unscheduled  service 
instead  of  $69,000  for  operators  in 
scheduled  service.  With  this  in  mind 
and  based  on  the  above  ownership 
distribution,  the  33  entities  owning  two 
or  fewer  airplanes  would  not  experience 
a  "significant  economic  impact"  as 
defined  by  FAA  Order  2100.14A.  Since 
the  remaining  11  entities  do  not 
constitute  a  "substantial  number"  as 
defined,  in  the  Order,  the  proposed  AD 
would  not  have  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities." 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  captioil 
ADDRESSES.  \ 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  foUows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  foUows: 

Audioritjr:  49  U.S.C  106(g).  40101. 40113, 
44701. 

139.13   [Amendad] 

2.  Section  39.13  is  amended  by 
removing  AD  78-26-02.  Amendment 
39-3370.  and  adding  the  following  new 
AD  to  read  as  follows: 

De  HaTiUand:  Docket  No.  91-CB-45-AD. 
Supersedes  AO  78-26-02.  Amendment 
39-3370. 

Applicability:  Models  DHC-&-1,  DHC-6- 
100.  DHC-6-200.  and  DHC-6-300  airplanes 
(serial  numbers  1  through  411),  certificated 
in  any  category,  that  do  not  have 
Modification  Nos.  6/1461  and  6/1462 
incorporated. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition,  or  diffisrent  actipns  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  prevent  bilure  of  the  fuselage  because 
of  cracks  in  the  fuselage  side  frames,  which, 
if  not  detected  and  corrected,  could  result  in 
loss  of  control  of  the  airplane,  accomplish  the 
follo%ving: 

(a)  Within  the  next  200  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD,  unless  already  accomplished 
(compliance  with  AD  76-26-02),  and 
thereafter  as  indicated  below,  inspect  the 
fuselage  side  frames  for  cracks  at  Fuselage 
Station  (FS)  218.125  and  FS  219.525.  as 
applicable  (see  chart  below)  in  accordance 
with  the  Accomplishment  Instructions 
section  of  de  Havilland  Service  Bulletin  (SB) 
No.  6/371,  dated  June  2, 1978.  Utilize  the 
following  chart  to  determine  which  fuselage 
stations  are  afiected: 


Serial  Noe. 

ModHicaiion 
6/1553  in- 
corporated 

Fuselage 

statioiis  af- 

fected(both 

sides) 

1  through  395 

No 

218  125 

1  through  395 

Yes  

and 

219.525. 
219  S2S 

396  through  411  . 

N/A 

only. 
219  S2S 

only. 

Note  2:  Modification  6/1553  incorporates 
fuselage  side  frames  of  improved  stress 
corrosion  resistant  material  at  FS  218.125. 

(1)  If  cracks  are  found  that  exceed  the 
limits  specified  in  Figure  3  of  de  Havilland 
SB  No.  6/371.  prior  to  further  flight, 
accomplish  one  of  the  following: 

(i)  Repair  the  cracks  in  accordance  with  the 
Accomplishment  Instructions:  Repair: 
section  of  de  Havilland  SB  No.  6/371,  dated 
June  2, 1978.  Reinspect  thereafter  at  intervals 
not  to  exceed  600  hours  TIS  until  the 
modification  specified  in  paragraph  (b)  of 
thisAD  is  incorporated;  or 

(ii)  Replace  the  cracked  fuselage  side  frame 
in  accordance  with  the  Accomplishment 
Instructions:  Replacement:  section  of  de 
Havilland  SB  No.  6/371,  dated  June  2, 1978. 
Reinspect  any  fuselage  side  frame  not 
replaced  at  intervals  not  to  exceed  600  hours 
TIS  until  the  modification  specified  in 
paragraph  (b)  of  this  AD  is  incorporated. 

(2)  If  cracks  are  found  that  are  within  the 
limits  specified  in  Figiue  3  of  de  Havilland 
SB  No.  6/371,  reinspect  at  intervals  not  to 
exceed  300  hours  TIS  until  the  modification 
specified  in  paragraph  (b)  of  this  AD  is 
incorporated. 

(3)  If  no  cracks  are  found,  reinspect 
thereafter  at  intervals  not  to  exceed  600  hours 
TIS  until  the  modification  specified  in 
paragraph  (b)  of  this  AD  is  incorporated. 

(b)  Within  the  next  4.800  TIS  after  the 
efiiective  date  of  this  AD,  incorporate 
Modification  Nos.  6/1461  and  6/1462  in 
accordance  with  the  Accomplishment 
Instructions:  Replacement:  section  of  de 
Havilland  SB  No.  6/371,  dated  June  2. 1978. 
This  consists  of  replacing  ail  fuselage  side 
fi^mes  required  as  specified  in  the  foUowihg 
chart: 


Serial  Nos. 

Modification 
6/1553  in- 
corporated 

Fuselage 
stations  af- 
fected (both 
sides) 

1  through  395 

218.125 

1  through  395 

396  through  411  . 

Yes  

N/A 

and 

219.525. 
219.525 

only. 
219.525 

only. 

(c)  Incorporating  Modification  Nos.  6/1461 
and  6/1462  as  specified  in  pwragraph  (b)  of 
this  AD  is  considered  terminating  action  for 
the  inspection  requirement  of  this  AD. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
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a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  New  York  Aircraft  Certification 
OfBce  (AGO),  FAA.  10  Fifth  Street,  3rd  Floor. 
Valley  Stream.  New  York  11581.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
New  York  Aircraft  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of  , 
compliance  writh  this  AD,  if  any,  may  be 
obtained  from  the  New  York  AGO. 

(f)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  de  Havilland,  Inc., 
123  Garratt  Boulevard,  Downsviow,  Ontario 
M3K 1Y5  Canada;  or  may  examine  this 
document  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558. 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

(g)  This  amendment  supersedes  AD  78-26- 
02.  Amendment  39-3370. 

Issued  in  Kansas  City,  Missouri,  on  August 
7. 1995. 

Gerald  W.  Pierce. 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  95-19917  Filed  8-10-95;  8:45  am] 


BILUNO  CODE  4«10-1S-U 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2615 

RIN  1212-AA77 

Reportable  Events 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  intent  to  form  a 

negotiated  rulemaking  advisory 

committee. 


SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  intends  to  form  a  negotiated 
rulemaking  advisory  committee  \mder 
the  Negotiated  Rulemaking  Act  of  1990. 
The  committee  will  develop  proposed 
amendments  to  the  PBGC's  regulations 
governing  reportable  events,  i.e.,  events 
that  may  be  indicative  of  a  need  to 
terminate  a  pension  plan.  These 
amendments  will,  among  other  things, 
implement  recent  amendments 
contained  in  the  Retirement  Protection 
Act  of  1994. 

DATES:  Comments  and  applications  or 
nominations  for  membership  must  be 
received  on  or  before  September  15, 
1995. 

ADDRESSES:  Comments  and  nominations 
or  applications  for  membership  may  be 


mailed  to  the  Office  of  the  General 
Counsel.  Pension  Benefit  Guaranty 
Corporation.  1200  K  Street,  NW.. 
Washington.  DC  20005-4026.  or 
delivered  to  Suite  340  at  the  above 
address.  Comments,  nominations,  and 
applications  will  be  available  for  public 
inspection  at  the  PBGC's 
Commimications  and  Public  Afeirs 
Department.  Suite  240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner.  Assistant  General 
Counsel,  or  James  L.  Beller,  Attorney. 
Office  of  the  General  Coimsel,  PBGC. 
1200  K  Street,  NW.,  Washington,  DC 
20005-4026.  202-326-4024  (202-326- 
4179  for  TTY  and  TDD). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4043  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  by  the  Retirement 
Protection  Act  of  1994.  requires  the 
reporting  to  the  PBGC  of  certain  events 
("reportable  events")  that  may  be 
indicative  of  a  need  to  terminate  the 
plan.  The  PBGC's  existing  regulations 
on  reportable  events  (29  CFR  pari  2615. 
subpart  A)  specify  the  events  that  must 
be  reported,  the  circumstances  xmder 
which  reporting  is  waived,  and  the 
information  that  must  be  included  in  a 
reportable  event  filing. 

RPA  amended  section  4043  of  ERISA 
by  (1)  establishing  the  reporting 
obligation,  which  was  previously  placed 
solely  on  plan  administrators,  on 
contributing  sponsors  as  well;  (2) 
adding  four  new  reportable  events;  (3) 
establishing  a  new  obligation  on 
contributing  sponsors  of  certain 
underfundwi  plans  to  provide  30  days' 
advance  notice  of  certain  reportable 
events;  and  (4)  protecting  reportable 
event  filings  from  public  disclosure. 

The  PBGC  intends  to  publish  a 
proposed  rule  that  would  amend  its 
existing  regulations  on  reportable  events 
to  reflect  RPA  and  to  make  other 
appropriate  changes.  Two  major  issues 
the  PBGC  intends  to  address  in  these 
regulations  are:  (1)  The  conditions 
imder  which  the  regulations  should 
provide  for  waivers  of  reporting 
requirements  (based  on.  e.g..  the  size  or 
funding  status  of  the  plan);  and  (2)  the 
information  the  regulations  should 
require  as  part  of  the  reportable  event 
filing  (including,  e.g..  plan  actuarial  and 
employer  financial  information).  Other 
issues  may  be  addressed  as  well. 

The  PBGC  intends  to  use  the 
negotiated  rulemaking  procedure  in 
accordance  with  the  Negotiated 
Rulemaking  Act  of  1990.  The  PBGC  will 
form  an  advisory  committee  consisting 
of  representatives  of  the  affected 


interests  and  the  agency  for  the  piupose 
of  reaching  a  consensus  on  the  text  of 
a  proposed  rule. 

A  number  of  interests  (including 
employers,  service  providers,  and 
participants]  are  likely  to  be 
significanUy  affected  by  new  regulations 
on  reportable  events.  Tlie  effect  of  the 
regulations  is  likely  to  vary,  depending 
primarily  on  the  size  and  funding  status 
of  the  plan  and  the  size,  corporate 
structure,  and  financial  condition  of  the 
employer. 

Regulatory  Negotiation 

Negotiated  rulemaking  is  a  consensus- 
based  approach  to  the  development  of 
agency  rules,  in  which  representatives 
of  affected  interests  work  together  to 
reach  consensus  on  the  content  of  a 
proposed  rule.  The  PBGC  believes  that 
these  proposed  regulations  are 
appropriate  for  regulatory  negotiation 
because  of  the  various  interests  likely  to 
be  significantiy  affected  and  the 
complexity  of  the  subject  matter. 

Formation  of  the  committee  is  in  the 
public  interest  in  coimection  with 
developing  rules  concerning  reportable 
events.  The  PBGC  hopes  to  be  able  to 
use  the  consensus  of  the  committee  as 
the  basis  for  the  proposed  rule. 

The  PBGC  invites  comments  on  the 
appropriateness  of  regulatory 
negotiation  for  these  proposed 
regulations. 

Committee  Membership 

The  PBGC  tentatively  has  identified 
the  following  interests  and  list  of 
possible  committee  members: 
Employer  Representatives: 
Association  of  Private  Pension  and 

Welfare  Plans 
Chamber  of  Commerce  of  the  United 

States  of  America 
The  ERISA  Industry  Committee 
Financial  Executives  Institute 
Service  Provider  Representatives: 
American  Academy  of  Actuaries 
American  Bar  Association 
American  Institute  of  Certified  Public 

Accountants 
American  Society  of  Pension 

Actuaries 
Participant  Representatives: 
Air  Line  Pilots  Association 
American  Association  of  Retired 

Persons 
American  Federation  of  Labor- 

Coimdl  of  Industrial  Organizations 
International  Union.  United 

Automobile,  Aerospace  & 

Implement  Workers  of  America 
United  Steelworkers  of  America 
Pension  Benefit  Guaranty  Corporation: 
Ellen  A.  Hennessy,  Deputy  Executive 

Director  and  Chief  Negotiator 
William  Posner,  Deputy  Executive 
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Director  and  Chief  Operating 
Officer 

Stuart  A.  Sirkin.  Director,  Corporate 
Policy  and  Research  Department 

Andrea  E.  Schneider,  Director, 
Corporate  Finance  and  Negotiations 
Department 

James  J.  Keightley,  General  Counsel 

The  PBGC  will  use  a  neutral 
facilitator  for  the  committee.  TTie 
facilitator's  role  is  to  chair  negotiating 
sessions  and  to  help  committee 
members  define  and  reach  consensus. 
The  PBGC  will  nominate  for  the 
committee's  consideration  Kate  Blimt, 
Special  Assistant  to  the  Deputy 
Executive  Director  and  Chief 
Management  Officer,  to  serve  as  the 
facilitator  of  the  committee.  Ms.  Blunt 
has  extensive  experience  in  iiacilitating 
meetings,  conducting  focus  groups,  and 
mediating  disputes.  She  will  perform 
her  duties  as  facilitator  in  an  impartial 
manner. 

All  committee  meetings  will  be  open 
to  the  public. 

Requests  for  Representation 

Persons  who  will  be  significantly 
affected  by  the  planned  proposed  rule 
on  reportable  events  and  who  believe 
that  their  interests  will  not  be 
adequately  represented  by  the  persons 
identified  above  may  apply,  or  nominate 
another  person,  for  membership  on  the 
committee  to  represent  their  interests. 
Each  application  or  nomination  must 
include:  (1)  The  name  of  the  applicant 
or  nominee  and  a  description  of  the 
interests  that  person  will  represent;  (2) 
evidence  that  the  applicant  or  nominee 
is  authorized  to  represent  parties  related 
to  the  interests  the  person  proposes  to 
represent;  (3)  a  written  commitment  that 
the  applicant  or  nominee  will  actively 
participate  in  good  faith  in  the 
development  of  proposed  regulations; 
and  (4)  the  reasons  that  the  persons 
identified  above  do  not  adequately 
represent  the  interests  of  the  person 
submitting  the  application  or 
nomination. 

Committee  Expenses  and 
Administrative  Support 

In  most  cases,  conunittee  members  are 
responsible  for  their  own  expenses  of 
participation.  The  PBGC  may  pay  for 
certain  expenses,  in  accordance  with 
section  7(d)  of  the  Federal  Advisory 
Committee  Act,  if  (1)  a  member  certifies 
a  lack  of  adequate  financial  resoiuces  to 
participate  in  the  committee;  and  (2)  the 
PBGC  determines  that  such  member's 
participation  in  the  committee  is 
necessary  to  assure  adequate 
representation  of  the  member's  interest. 

The  PBGC  will  provide  logistical, 
administrative,  and  management 


support  to  the  committee.  All  meetings 
will  be  held  at  the  PBGC's  offices  in 
Washington,  D.C. 

Proposed  Agenda  and  Schedule 

The  proposed  agenda  and  schedule 
for  the  committee's  activities  will  be 
determined  by  the  committee  at  the  first 
meeting,  which  the  PBGC  anticipates 
v«ll  be  held  in  October  of  1995. 

The  PBGC's  goal  is  to  issue  a 
proposed  rule  on  reportable  events  by 
the  spring  of  1996.  If  it  appears  that  the 
committee  is  unable  to  reach  consensus 
in  time  to  meet  this  goal,  the  PBGC  may 
proceed  with  rulemaking  based  in  part 
on  information  gained  through  the 
negotiated  rulemaking  process. 

Notice  of  Establishment  of  Conunittee 

After  reviewing  any  comments  on  this 
Notice  of  Intent  and  any  requests  for 
representation,  the  PBGC  will  issue  a 
notice  armouncing  the  establishment  of 
a  negotiated  rulemaking  advisory 
conunittee  and  the  date  of  the  first 
meeting,  unless  the  PBGC  decides, 
based  on  conunents  and  other  relevant 
considerations,  that  establishment  of  the 
committee  is  inappropriate.  Notice  of 
future  meetings  will  be  published  in  the 
Federal  Register. 

Issued  iii  Washixigton,  D.C,  this  8th  day  of 
August,  1995. 

Martin  Slate, 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  95-19929  FUed  8-10-95;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30  CFR  Parts  250  and  256 
RIN  1010-AC04 

Pipeline  RIght-of-Way  Applications  and 
AssJgnment  Fees;  Requirements  for 
Filing  of  Transfers 

AGENCY:  Minerals  Management  Service. 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  proposes  to  amend  its 
regulations  governing  the  filing  fees 
chaiged  for  processing  pipeline  right-of- 
way  applications  and  assignments,  and 
applications  for  approval  of  instruments 
of  transfer  of  a  lease  or  interest.  This 
amendment  proposes  to  increase  the 
filing  fees  for  these  dociunents,  which 
vfill  allow  MMS  to  recover  the  full 
processing  costs.  MMS  further  proposes 
to  adjust  the  filing  fees  by  indexing 
them  to  the  Consiuner  Price  Index  "U" 


which  will  enable  MMS  to  continue  to 
recover  the  processing  costs  of  these 
documents.  MMS  will,  periodically 
publish  these  filing  fee  increases  in  the 
Federal  Register. 

DATES:  Comments  must  be  received  or 
postmarked  no  later  than  October  10, 
1995  to  be  consider  in  this  rulemaking. 
ADDRESSES:  Comments  should  be 
mailed  or  hand-carried  to  the 
Department  of  the  Interior;  Minerals 
Management  Service;  Mail  Stop  4700; 
.  381  Elden  Stireet;  Hemdon,  Virginia 
22070-4817;  Attention:  Chief, 
Engineering  and  Standards  Branth. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andy  Radford,  telephone  (703)  787- 
1144  or  Jo  Arm  Lauterbach,  telephone 
(703)  787-1606. 

SUPPLEMENTARY  INFORMATION: 
Background 

MMS  last  increased  the  filing  fees  for 
pipeline  right-of-way  applications  and 
assignments  on  April  1, 1988.  At  that 
time,  the  fee  for  a  pipeline  right-of-way 
application  was  increased  to  $1,400, 
and  the  fee  for  a  pijjeline  right-of-way 
assignment  was  increased  to  $50.  MMS 
has  not  changed  the  $25  filing  fee  for 
instruments  of  transfer  of  a  lease  or 
interest  since  the  administration  of 
regulations  concerning  Outer 
Continental  Shelf  minerals  and  rights- 
of-way  was  transferred  to  MMS  from  the 
Bureau  of  Land  Management  under 
Amendment  No.  1  to  Secretarial  Order 
No.  3071,  dated  May  10. 1982. 

Diuing  the  years  since  MMS  last 
adjusted  these  filing  fees,  the  costs  to 
process  these  documents  have 
increased.  MMS  conducted  in-house 
cost  analyses  based  on  the  costs  of 
salaries  and  benefits,  computer  time, 
and  overhead  in  each  of  the  regional 
offices  to  determine  the  average 
processing  cost  for  each  of  these 
documents.  The  results  showed  that 
MMS  is  undercharging  for  these 
services,  and  therefore.  MMS  is 
proposing  to  increase  the  fees. 

This  amendment  proposes  to  increase 
the  filing  fee  for  a  pipeline  right-of-way 
application  from  $1,400  to  $2,350;  the 
filing  fee  for  a  pipeline  right-of-way 
assignment  from  $50  to  $60;  and  the 
filing  fee  for  instruments  of  transfer  of 
a  lease  or  an  interest  from  $25  to  $185. 
Further,  the  amendment  proposes  to 
index  the  filing  fees  to  the  Consumer 
Price  Index  "U".  The  MMS  will 
aimounce  subsequent  changes  to  the 
filing  fee  in  the  Fedo^l  Register. 

Authors:  The  principal  authors  for  this 
proposed  rule  are  Andy  Radford  and  Jo  Ann 
Lauterbach,  Engineering  and  Standards 
Branch,  MMS. 
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Executive  Order  (E.O.)  12866 

The  Department  of  the  Interior  (DOI) 
reviewed  this  proposed  rule  under  E.O. 
12866  and  determined  that  this 
document  is  not  a  significant  rule. 

Regulatmy  Flexibility  Act 

The  DOI  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  Any  direct  effects  of 
this  rulemaking  will  primarily  affect 
OCS  lessees  and  operators — entities  that 
are  generally  not  small  due  to  the 
teclmical  complexities  and  financial 
resources  necessary  to  conduct  OCS 
activities. 

Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(0MB)  approved  the  collections  of 
information  contained  in  this  proposed 
rule  under  44  U.S.C.  3501  et  seq..  and 
assigned  clearance  numbers  1010-0050 
and  1010-0006. 

Takings  Implication  Assessment 

The  DOI  certifies  that  the  proposed 
rule  does  not  represent  a  governmental 
action  capable  of  interference  with 
constitutionally  protected  property 
rights.  This  action  does  not  require  a 
Takings  Implication  Assessment 
prepared  pursuant  to  E.O.  12630, 
Government  Action  and  Interference 
with  Constitutionally  Protected  Property 
Rights. 

E.0. 12778 

The  DOI  has  certified  to  0MB  that 
this  proposed  rule  meets  the  applicable 
civil  justice  reform  standards  provided 
in  Sections  2(a)  and  2(b)(2)  of  E.O. 
12778. 

National  Environmental  Policy  Act 

The  DOI  has  determined  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment; 
therefore,  this  action  does  not  require 
the  preparation  of  an  Environmental 
Impact  Statement. 

List  of  Subjects 

30  CFR  Part  250 

Continental  shelf,  Environmental 
impact  statements,  Environmental 
protection,  Government  contracts. 
Incorporation  by  reference, 
Investigations.  Mineral  royalties.  Oil 
and  gas  development  and  production. 
Oil  and  gas  exploration.  Oil  and  gas 
reserves,  Penalties.  Pipelines.  Public 
lands — ^mineral  resources.  Public 
lands — rights-of-way.  Reporting  and 
recordkeeping  requirements.  Sulphur 
development  and  production.  Sulphur 
exploration.  Surety  bonds. 


30  CFR  Part  256 

Administrtive  practice  and  procedure. 
Continental  shelf.  Government 
contracts.  Incorporation  by  reference. 
Oil  and  gas  exploration,  Public  lands — 
mineral  resources,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

Dated:  May  12, 1995. 
Bob  Armstrong. 

Assistant  Secretary,  Land  and  Minerais 
Management 

For  the  reasons  set  out  in  the 
preamble.  30  CFR  parts  250  and  256  are 
proposed  to  be  amended  as  follows: 

PART  250-OIL  AND  GAS  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

1.  The  authority  citation  for  part  250 
is  amended  to  read  as  follows: 

Authority:  43  U.S.C.  1334. 

2.  Section  250.160  is  amended  by 
revising  the  fifth  sentence  and  adding  a 
new  sentence  following  the  fifth 
sentence  in  paragraph  (a)  to  read  as 
follows: 

§  250.1 60    AppHcetlons  for  a  pipeline  right- 
of-vvay  grant 

(a)  *  *  "A  nonrefundable  filing  fee 
of  $2,350  and  the  rental  required  imder 
§  250.159(c)(2)  of  this  part  must 
accompany  a  new  right-of-way 
appUcation.  MMS  will  periodically 
make  technical  amendments  to  adjust 
the  filing  fee  according  to  the  Consumer 
Price  Index  "U".  *  *  * 


1256.64    Requirements  for  flUng  of 


3.  Section  250.163  is  amended  by 
revising  the  last  sentence  in  paragraph 
(b)  and  adding  a  new  sentence  following 
the  last  sentence  to  read  as  follows; 

§250.163    Assignment  of  a  right-of-way 
grant 

•        *        *        •        * 

(b)  *  *  *  A  nonrefundable  filing  fee 
of  $60  must  accompany  the  application 
for  the  approval  of  an  assignment.  MMS 
will  periodically  make  technical 
amendments  to  adjust  the  filing  fee 
according  to  the  Consiuner  Price  Index 
"U". 

PART  256-LEASING  OP  SULPHUR  OR 
OIL  AND  GAS  IN  THE  OUTER 
CONTINENTAL  SHELF 

4.  The  authority  citation  for  part  256 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1331  etseq. 

5.  Section  256.64  is  amended  by 
revising  the  first  sentence  in  paragraph 
(a)(2)  and  adding  a  new  sentence 
following  the  first  sentence  to  read  as 
follows: 


(a)*  *  * 

(2)  A  nonrefundable  filing  fee  of  $185 
must  accompany  an  application  for 
approval  of  any  instrument  of  transfer 
required  to  be  filed.  MMS  will 
periodically  make  technical 
amendments  to  adjust  the  filing  fee 
according  to  the  Consiuner  Price  Index 
"U"   •   *   * 

[FR  Doc.  95-19233  Filed  8-10-9S:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

37  CFR  Part  1 

[Docket  No.  9&-0720187-6187-01] 

RIN  0661-AA79 

Rules  Of  Practice  in  Patent  Cases; 
Reexamination  Proceedings 

AGENCY:  Patent  and  Trademark  Office. 

Commerce. 

ACTION:  Notibe  of  proposed  rulemaking. 

SUMMARY:  The  Patent  and  Trademark 
Office  (Office)  is  proposing  to  amend  its 
rules  of  practice  in  patent  cases  to 
provide  revised  procedures  for  the 
reexamination  of  patents.  H.R.  1732 
proposes  to  authorize  the  extension  of 
reexamination  proceedings  as  a  means 
for  improving  the  quality  of  United 
States  patents.  The  Office  intends, 
through  this  proposed  amendment  of  its 
rules,  to  provide  patent  owners  and  the 
public  with  guidance  on  the  procedures 
the  Office  would  follow  in  conducting 
reexamination  proceedings. 
DATES:  A  public  hearing  will  be  held  on 
Wednesday,  September  20. 1995,  at  the 
Stouffer  Renaissance  Crystal  City  Hotel, 
2399  Jefferson  Davis  Highway, 
Arlington.  Virginia.  22202  at  9:30  a.m. 
Those  wishing  to  present  oral  testimony 
must  request  an  opportimity  to  do  so  no 
later  than  September  14. 1995.  Written 
comments  must  be  submitted  on  or 
before  September  22. 1995. 
ADDRESSES:  Written  comments 
concerning  the  rule  changes  should  be 
addressed  to  the  Assistant 
Commissioner  for  Patents,  Box  DAC. 
Washington,  D.C.  20231,  marked  to  the 
attention  of  Gerald  A.  Dost,  Senior  Legal 
Advisor.  Special  Program  Law  Office. 
Crystal  Park  1.  Suite  520.  hi  addition, 
written  comments  may  also  be  sent  by 
facsimile  transmission  to  (703)  308- 
6919  with  a  confirmation  copy  mailed 
to  the  above  address,  or  by  electronic 
mail  messages  over  the  Internet  to 
reexamrule@uspto.gov. 
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reiexalninalion  iniJe  maVers  wflllbe*  ""  ^ 
available  for  public  inspection  on 
October  2, 1995,  in  Room  520  of  Crystal 
Parit  One,  2011  Crystal  Drive,  Arlii^ton. 
Virginia. 

FOR  FURTHER  INFORMATIOH  COMTACT: 
Gerald  A.  Dost  or  Lawrence  E.  Anderson 
by  telephone  at  (703)  305-9285,  by 
electronic  mail  at  Ianderso9uspto.gov, 
ot  by  mail  to  Gerald  A.  Dost  to  his 
attention  addressed  to  the  Assistant 
Commissioner  for  Patents,  Box  DAC, 
Washington,  D.C  20231. 

SUPPLEMENTARY  INFORMATION; 

Background 

This  proposed  rulemaking  sets  forth 
distinct  procedures  directed  towards 
determining  and  improving  the  quality 
and  reliability  of  United  States  patents. 
The  procediues  are  proposed  to  provide 
for  the  expanded  reexamination  of 
patents  as  proposed  in  H.R.  1732. 

Discussion  of  General  Issues  Involved 

The  proposals  are  in  response  to  H.R. 
1782  which  resulted  from  suggestions 
and  comments  to  the  Administration  by 
the  public,  bar  groups,  and  the  August 
1992  Advisory  Commission  on  Patent 
Law  Reform  suggesting  more 
participation  in  the  reexamination 
proceeding  by  third  party  requesters. 
Under  the  rules  proposed  herein,  third 
party  requesters  will  have  greater 
opportimity  to  participate  in 
reexamination  proceedings  in  keeping 
with  the  spirit  and  intent  of  the 
proposed  law.  At  the  same  time, 
participation  will  be  limited  to 
minimize  the  costs  and  other  effects  of 
reexamination  requests  on  patentees. 

If  H.R,  1732  is  amended  during  the 
legislative  process,  the  final  rules  will 
comply  with  this  legislation  as  enacted. 
If  H.R.  1732  is  not  enacted,  the  proposed 
rules  for  expanded  reexamination  of 
patents  would  be  withdrawn. 

Because  reexamination  filed  before 
the  proposed  law  takes  effect  will 
continue  to  be  governed  by  37  CFR 
1.501-1.570,  to  avoid  confusion 
between  the  new  and  old  rules  the 
newly  proposed  reexamination  ruleis 
have  been  numbered  37  CFR  1.901- 
1.997. 

Regarding  the  reexamination  fee,  35 
U.S.C.  41(d)  requires  the  Commissioner 
to  set  the  fee  for  reexamination  at  a  level 
which  will  recover  the  estimated 
average  cost  to  the  Office.  The  estimated 
average  cost  Is  $4,500  per  patent  owner 
requested  reexamination  and  $11,000 
for  third  party  requested 
reexaminations.  The  difference  in  price 
takes  into  accoimt  the  estimate  that  the 
examiner  will  spend  twice  the  amount 
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ofHiiiii  ebcaibfiilii^  tf  (ihse  <W»i^'  kitiiir^ 
party  requester  is  prment  and  additional 
costs  incurred  diuing  the  appellate 
stages  incident  to  additional  processing 
steps  required  in  the  third  party 
proceedings. 


Discussicm  of  the  Majnr  Specific  Issues 
Involved 

The  proposed  rules  relating  to 
reexamination  proceedings  are  directed 
to  the  procediu-es  set  forth  in  proposed 
Chapter  30  of  Title  35  of  the  United 
States  Code  (35  U.S.C.  301-307).  This 
proposed  Chapter  provides  for  the 
citation  of  prior  art  in  patents,  filing  of 
requests  for  reexamination,  decisions  on 
such  requests,  reexamination  and 
appeal  from  reexamination  decisions, 
and  the  issuance  of  a  certificate  at  the 
termination  of  the  reexamination 
proceedings. 

Section  1.4  is  proposed  to  be 
amended  so  that  paragraph  (a)(2) 
includes  the  reexamination  §§  1.901- 
1.997. 

Section  1.6  is  proposed  to  be 
amended  so  that  paragraph  (d)(5) 
includes  §  1.913,  which  related  to  the 
exception  of  the  use  of  facsimile 
transmission  for  filing  the  request  for 
reexamination. 

Section  1.11  is  proposed  to  be 
amended  so  that  )>aragraph  (c),  which 
relates  to  reexaminations  at  the 
initiative  of  the  Commissioner,  includes 
the  reference  to  reexamination  §  1.929. 

Section  1.17  is  proposed  to  be 
amended  so  that  paragraph  (1)  reflects 
the  fact  that  in  the  case  of 
reexaminations  filed  after  January  1, 
1996.  petitions  for  revival  of  a 
reexamination  proceeding  terminated 
for  an  unavoidable  failure  to  respond 
require  the  fees  of  $55.00  for  a  small 
entity  and  $110.00  for  other  than  small 
entity.  Also,  §  1.17  is  proposed  to  be 
amended  so  that  paragraph  (m)  reflects 
the  fact  that  in  the  case  of 
reexaminations  filed  after  January  1, 
1996,  petitions  for  revival  of  a 
reexamination  proceeding  terminated 
for  an  unintentional  failure  to  respond 
require  the  fees  of  $605.00  for  a  small 
entity  and  $1.1210.00  for  other  than 
small  entity.  The  Office  has  proposed  an 
increase  in  the  fee  set  by  §  l.l7(m).  See 
"Revision  of  Patent  and  Trademark 
Fees"  published  in  the  Federal  Register 
at  60  FR  27934  (May  26,  1995)  and  in 
the  Patent  and  Trademark  Office  Official 
Gazette  at  1174  Off.  Gaz.  Pat.  Office  134 
(May  30, 1995). 

Section  1.20  is  proposed  to  be 
amended  so  that  paragraph  (c)  reflects 
the  fact  that  in  the  case  of 
reexaminations  filed  after  January  1, 
1996.  there  is  a  two  tier  fee  scale  in 
which  patent  owner  requesters  will  be 


requesters' will  be  cKaiged  $il,0d6."*'" 

Section  1.25  is  propped  to  be 
amended  so  that  paragraph  (b),  which 
relates  to  requests  for  reexaminations,, 
includes  the  reference  to  reexamination 
§1.913. 

Section  1.26  is  proposed  to  be 
amended  so  as  to  reflect  that  in  the  case 
of  reexaminations  filed  after  January  1, 
1996, 8  refund  of  seventy-five  percent 
(75%)  of  the  fee  paid  for  filing  the 
request  for  reexamination  will  be  made 
to  the  requester. 

Section  1.112  is  proposed  to  be 
amended  so  that  the  last  sentence 
reflects  the  fact  that  in  the  case  of 
reexamination  filed  after  January  1, 
1996,  the  examiner  may  close 
prosecution  prior  to  making  the  action 
final.  Section  1.113.  which  provides  for 
a  final  rejection  or  action  in  a  * 

reexamination  proceeding,  is  proposed 
to  be  amended  so  that  its  application  is 
limited  to  applicants  and  patent  owners 
in  reexaminations  filed  before  January  1, 
1996.  For  reexaminations  filed  after 
January  1, 1996,  the  new  reexamination 
rules  will  apply. 

Section  1.115,  which  provides  for 
amendments  by  the  patent  owner  in  a 
reexamination  proceeding,  is  proposed 
to  be  amended  so  that  its  application  is 
limited  to  applicants  and  patent  owners 
in  reexaminations  filed  before  January  1, 
1996.  For  reexaminations  filed  after 
January  1, 1996,  the  new  reexamination 
rules  will  apply. 

Section  1.116.  which  provides  for 
amendments  after  final  action  in 
reexamination  proceedings,  is  proposed 
to  be  amended  so  that  its  application  is 
permissible  after  an  action  closing 
prosecution  for  patent  owners  in 
reexaminations  filed  on  or  after  January 
1, 1996.  Also,  for  clarity,  the  rule  is 
amended  to  provide  that  for 
reexaminations  filed  after  January  1, 
1996,  no  appeal  is  permitted  imtil  a 
right  of  appeal  notice  has  been  issued. 

Section  1.136,  which  provides  for 
filing  of  timely  responses  with  petitions 
and  fee  for  extension  of  time  and 
extensions  of  time  for  cause,  is  amended 
to  make  it  clear  that  for  reexamination 
proceedings  filed  on  or  after  January  1, 
1996.  §  1 .957  is  controlling  for 
extensions  of  time. 

Section  1.137,  which  provides  for 
revival  of  abandoned  applications  or 
lapsed  patents,  is  proposed  to  be 
amended  to  change  the  title  and  add 
new  paragraphs  (g)  and  (h).  Paragraph 
(f)  is  proposed  to  be  utilized  for 
provisional  applications.  Paragraph  (g) 
is  proposed  to  be  added  to  provide  for 
revival  of  unavoidably  terminated 
proceedings  for  reexamination 
proceedings  filed  before  January  1, 


19t6.  Par^rk^  0i)  is  pr^pMsd  lobe 
•Mid  !•  make  it  detf  tbat  far 
BMNMBin^ioH  {HooaeAiift  ftM  en  or 

after  Jemiaiy  1. 1«M.  S  l-95>  ia 


Faexaariaatioe  pteceaiMngn  ftled  en  er 
'    r|aBuaiyl.l9M.Sl«lia 


Sectiea  l.tSl,  whkk  povMaa  far 
aipaal  to  Ae  leaadef  Patat  Af  peah 
■ndhtaifaiaHfoi hT Aa  — lart  nam 
feem  any  Aaciakm  adwaeaa  to 
iapiafiaaito^e 
i  ao  aa  te  be  ^pyoMa  to 
iiladfceiw>Mieatyl. 

AM  en  er  aier  fnnaiy  1. 19W.  §  l.«M 
jfOMtaeHi^. 

Section  1.192.  whidi  previdaa  tew 
■MntfM  fcoa  the  date  of  the  Notioa  ef 
Appeal  far  the  paiant  owner  to  fflo  an 
appeal  brief  in  a  nenndnalion 
pieioaiini  ii  arannaii  trr trr  i 
aoaatobeappHcAklei 

vyl.19M.For 
ooaodBi^  filed  wiOT 
lanuary  1. 1999.  f  1.995  is 


Secden  1.193.  whidi  povides  far  the 
ExaaiBor'aanawar  and  >eply  Wiet  is 
paepeeed  to  he  anMndad  ao  aa  to  he 
applicAle  to  leeKawinationa  fiiad 
hdbra  Januaiy  1. 1996.  For 
— ir>»ii>^Tm  pieraediH'  ^^^  ""  *' 
after  |aMtuy  1. 1999.  §S  1.999  and  1.971 
ancoataoffias. 

Sectien  1.194,  whidi  prondes  far  the 
oral  hearing,  is  propoaed  to  ha  aaaandad 
aeaatobeappfeaMatejeexwrinationa 
filed  hefDie  lenueiy  1. 1999.  For 
leexamiBntion  pieceediwit  filed  on  er 
•ftar  )aiMiary  1. 1999.  f  1.973  ia 
centioUinf . 

Section  1.195.  whit^  provides  far  ^ 
afUevita  or  declarations  after  appeal,  is 
piopoaad  to  he  anwnded  80  aa  to  he 
mplicable  to  leexanunations  filed 
hotNO  January  1. 1996.  For 
raexaminayen  preoaettings  filed  en  er 
after  January  1. 1996.  §  1.975  is 
oontralling. 

Section  1.106.  wrhich  provides  for  the 
decision  of  the  Board  of  Patent  Appeals 
and  Interfarences,  is  proposed  to  be 
amended  so  as  to  be  applicable  to 
leexaaunations  filed  befiBre  January  1. 
1996.  For  reexamination  proceedings 
filed  on  or  after  January  1. 1996,  §  1.977 
is  controlling. 

Section  1.197,  which  provides  for 
action  following  the  dedsion,  is 
proposed  to  be  amended  so  as  to  be 
applicable  to  reexaminations  filed 
berore  January  1, 1996.  For 
reexamination  proceedings  filed  on  or 
after  January  1, 1996.  S 1-979  is 
controlling. 

Section  1.198,  which  provides  for 
reopening  after  the  decision,  is 
proposed  to  be  amended  so  as  to  be 
applicable  to  reexaminations  filed 
before  January  1, 1996.  For 


Sectien  1.301.  which  provides  for  .P^Jlli* 

appeal  by  the  owMT  of  a  patent  in  "•SZSiSTTS 


itotheU.S. 
Coun  of  Appeeb  far  the  Federal  Cifcuit. 
ia  prepeeed  ta  he  aaaanded  ao  aa  to  he 
>  to  reenaminatiens  filed 
tjMMiery  1.1996.  For 

ifiledenor 
l.*1996.f  1.993  is 


Prepoead  f  1.992  pMvidaa  for  the 
procaaaing  of  prior  ait  dtations  during 
a  raeraminatinn  pieceedtag 

Propeeed  f  1.903  pwvidea  for  the 
efpepeif  enpeitiea. 

___^ 1.904  providaa  ttiat  dm 

notioM  puh^hed  in  d»  Official  GeaMti 
wiU  he  oenatdated  to  he  oenstiuctive 

notice. 

S  1.905  paovidaa  for 
of  paaera  by  the  public 

the  scope  of 


t'SETa 


ma 


1 1.303.  nMc^  providaalar 
r  civilnetion  undar  3S  U.S.C 
rofapatantin 

1  ao  aa  ta  he  applkaMe  to 
ijenuaryl. 
1996.  Far  laa  ■aminnHan  pwoeadlngi 
filed  on  or  eftar  >M«ary  1. 1996.  S  1.993 
is  e— waning 

Sectien  1.304  which  provides  for  time 
for  apperi  er  dva  eoMon.  is  pr^eaed  to 
be  amended  eo  aa  to  rofiv  alao  to  S  1.957. 

Tbetala  to  Subpelt  Bis  proposed  te 
he  aaMttded  to  provide  that  te 
leexaminatten  ralas  m  this  pert  ap^hi 
enfy  to  reexaminatien  proceedings  fuad 
befara  January  1. 1999. 

Ite  pcoMaod  title  to  Subpart  H 
provides  Art  ^eaaeiaminationrulaa  in 
tUs  pert  »fffy  aidy  to  raeKaminatiwi 
I  filed  on  er  after  Juiuaiy  1, 


WhifaMisnot 
wiU  reefinaly 


that 
iplelea 


Propoaed  { 1.901  provides  a  system 
fer  citation  of  petante  and  printed 
ptdjttca^ona  to  Aa  Ottee  for  pletemat 
in  the  pmMrt  file  by  an  person  dwing 
the  period  of  enfiBTOoahility  of  the  potent 
in  acGOfdanca  with  35  U.S.C  301.  The 
section  provides  for  dtrti<»a  Umitad  to 
pMMrts  and  printed  piAUcrtions  w^en 
the  person  making  the  dtation  states  ^ 
pertinency  and  applicabiUty  of  the 
dtrtion  to  die  prtent  and  the  bearing  the 
dtation  has  on  the  patMitability  of  at 
lease  one  claim  of  die  patent.  The  rule 
provides  that  a  citation  made  by  the 
patent  oivner  may  include  an 
sxplanatim  of  how  the  claims  differ 
from  the  prior  art  dted.  Any  dtations 
which  include  items  other  than  patmits 
and  printed  publicatiiMis  will  not  be 
entered  in  the  patent  file.  This  does  not, 
of  coiirse,  limit  in  any  manner  the  kinds 
and  types  of  information  which  can  be 
relied  upon  in  protests  against  pending 
patent  applications,  whether  such  be 
original  applications  or  reissue 
applications.  The  term  "period  of 
enforceability  of  a  patent"  includes  any 
period  for  which  recovery  can  be  had 
for  infringement.  Under  usual 
circumstances,  this  would  be  the  term  of 
the  patent  plus  the  six  years  provided 
by  35  U.S.C.  286. 


wiUhe 
,  likely,  canduot 
and  dte  and  apply 
oddMonei  prior  petaots  end 
pubhotioBS  whan  they  oonsidar  a  is 
spprapriata  end  banairial  tedo  ao. 
Inaoftf  as  dm  actual  moKaminattoB  ia 
oonoamod.  tba  examination  is  only  OB 
the  beets  of  patents  or  printed 
iwbliatians  and  an  the  heais  of  the 
requirements  of  35  U.S.C  112.  eaoept 
for  the  heat  nmda  raqMirament  Claims 
in  a  raoaaminatien  eieceedlng  must  not 
enlarge  the  scope  el  the  claims  of  the 
potent  ud  BHMt  net  introduce  new 
aaaltar.  Paaagiaph  (c)  providea  that 
owesdons  loMiag  to  flHttHS  odier  then 
dMHa  indicated  in  patagmphs  (a)  and  (b) 
of  Ais  section  wiM  not  be  raairfved  in  a 
leexaminatioo  proceeding,  but  will  be 
Bolad  by  dm  exandnar  as  hmng  an  open 
queatioB  in  the  record.  Patent  owners 
could  thee  file  a  raiaaue  appHcation  if 
tey  wiah  such  qmstiMS  to  be  reaolvod. 

Pn^oaed  S 1-907  aets  forth  whan 
reexmninetion  is  prohibited.  Once  an    . 
order  to  reexemine  has  been  issued 
undar  §  1.931,  neither  the  prtent  owner 
nor  the  thud  party  rotpiaster,  if  any,  nor 
privies  of  either,  may  file  a  st^Moquent 
request  for  reexarainrtion  of  the  patent 
until  a  reexaminati<m  certificate  is 
issued  uibder  §  1.997.  unless  authorized 
by  the  CtMnmissioner.  Once  a  final 
^ledsion  has  been  entered  against  a 
party  in  a  dvil  action  arising  in  whole 
or  in  part  under  28  U.S.C  1338  in 
whidi  the  party  did  not  sustain  its 
burden  of  proving  invalidity  of  any 
patent  claim  in  suit,  then  neither  that 
party  nor  its  privies  may  thereafter 
request  reexamination  of  any  such 
patent  claim  on  the  basis  of  issues 
which  that  party  or  its  privies  raised  or 
could  have  raised  in  such  civil  action, 
and  reexamination  requested  by  that 
party  or  its  privies  on  the  basis  of  such 
issues  may  not  thereafter  be  maintained 
by  the  Office. 

Proposed  §  1.909  provides  for 
estoppel  of  their  party  requesters  from 
previous  reexamination  proceedings.  A 
third  party  requester,  or  its  privy,  who. 


41038  Ft^dx^  Register  /  V^qI  6Q,  hfp,  155  /  Friday.  August  11>  1995  /  PrQ|)os:ed  Rules.. 


during  a  reexamination  proceeding,  has 
filed  a  notice  of  appeal  to  the  Court  of 
Appeals  for  the  Federal  Circuit,  or  who 
has  participated  as  a  party  to  an  appeal 
by  the  patent  owner,  under  the 
provisions  of  35  U.S.C.  141  to  144,  i» 
estopped  from  later  asserting,  in  a 
subsequent  reexamination  proceeding, 
the  invalidity  of  any  claim  determined 
to  be  patentable  on  appeal  on  any 
ground  whidi  the  thid  party  requester, 
or  its  privy,  raised  or  coidd  have  raised 
during  the  prior  reexamination 
proceeding.  A  third  party  requester,  or 
its  privy,  is  deemed  not  to  have  ..    . 
participated  as  a  party  to  an  appeal  by 
the  patent  owner  unless,  within  twenty 
days  after  the  patent  owner  has  filed 
notice  of  appeal,  the  third  party  (or  its 
privy)  files  notice  with  the 
Commissioner  electing  to  participate. 

Proposed  §  1.911  provid^  factors  for 
consideration  of  privies  and  persons 
bound.  For  the  purposes  of  §  1.907,  a 
determination  of  whether  person  is  a 
privy  with  respect  to  the  patent  owner 
shall  include  consideration  of  whether 
there  is:  (1)  a  mutual,  concurrent  or 
successive  relationship  to,  the  same 
property  rights  ia  the  patent  involved  in 
the  reexamination  proceeding;  or  (2) 
representation  of  the  interests  of  the 
patent  owner  concerning  the  patent.  For 
the  purposes  of  §§  1.907  and  1.909,  a 
determination  of  whether  a  person  is  a 
privy  with  respect  to  a  third  party 
requester  shall  include  consideration  of. 
whether  there  is:  (1)  a  mutual, 
concurrent  or  successive  relationship  to 
the  same  property  rights  which  are  or 
may  be  affected  by  and/ or  in£ring»the 
patent  involved  in  the  reexamination 
proceeding;  or  (2)  representation  of  the 
interests  of  the  other  party  which  are  or 
may  be  affected  by  and/ or  potentially 
infringe  the  patent  For  the  piuposes  of 
§§  1.907  and  1.909,  a  person  who  is  not 
a  party  to  the  reexamination  proceeding 
but  who  controls  or  substantially 
participates  in  the  control  of  the 
presentation  of  the  reexamination 
proceeding  on  behalf  of  a  party  is  bound 
by  the  determination  of  issues  decided 
as  though  he  or  she  were  a  named  party. 
To  have  control  of  the  presentation 
requires  that  person  to  have  effective 
choice  as  to  the  legal  theories  and/or 
groimds  of  rejection  or  defenses  to  be 
advanced  on  behalf  of  the  party  to  the 
reexamination  proceeding.  Under  this 
section  a  party  would  be  precluded  fix)m 
hiring  another  law  firm  and  having  that 
firm  file  a  subsequent  reexamination 
request  in  order  to  avoid  the 
prohibitions  of  35  U.S.C.  307(c)  or  308. 

Proposed  §  1.913  sets  forth  procedures 
for  any  person  to  request  reexamination 
in  accordance  with  35  U.S.C.  302  and 
limits  the  period  for  such  request  to  the 


period  of  ^forceability  of  the  patent  for 
which  the  request  is  filed. 

Proposed  §  1.915(a)  requires  payment 
of  the  fee  for  requesting  reexamination. 
Paragraph  (b)  of  new  §  1.915  indicates 
what  each  request  for  reexamination 
must  include.  Paragraph  (c)  of  new 
§  1.915  covers  amendments  which  a 
patent  owner  can  projwse.  Such 
amendments  can  accompany  a  request 
for  reexamination  by  the  patent  owner. 
Paragraph  (d)  indicates  that  requests  for 
reexamination  may  be  filed  by  attorneys 
or  agmts  on  behalf  of  a  requester,  but 
it  is  noted  that  the  real  party  in  interest 
must  be  identified  in  accordance  with 
§  1.915(b)(l0). 

Proposed  §  1.917  indicates  what  will 
be  done  if  the  request  is  incomplete. 

Proposed  §  1.919  indicates  the  date  on 
which  the  entire  fee  is  received  will  be 
considered  to  be  the  date  of  the  request 
for  reexamination. 

Proposed  §  1.921  provides  that  prior 
art  submissions  by  the  third  party 
requester  filed  after  the  reexamination 
order  shall  be  limited  solely  to  prior  art 
which  is  used  to  rebut  a  finding  a  fact 
by  the  examiner  or  a  response  of  the 
patent  owner. 

Proposed  §  1.923  relates  to  a 
determination  as  to  whether  the  request 
has  presented  a  substantial  new 
que^ion  of  patentability  under  35 
U.S.C.  303  and  reqiiires  that  the 
determination  be  made  within  3  months 
of  the  filine  date  of  the  request. 
Proposed  $  1.925  refers  to  the  refund 
'  provisions. 

Proposed  §  1,927  provides  for  review 
by  petition  to  the  Commissioner  of  any 
decision  refusing  reexamination. 
Proposed  §  1.929  provides  for 
reexamination  at  the  initiative  of  tKe 
Commissioner  under  the  provisions  of 
the  last  sentence  of  paragraph  (a)  of  35 
U.S.C.  303. 

Proposed  §  1.931  provides  for 
ordering  reexamination  where  a. 
substantial  new  question  of 
patentability  has  been  found  pursuant  to 
§§  1.923  or  1.929.  Under  paragraph  (b). 
the  only  limitation  placed  on  the 
selection  of  the  examiner  by  the  Office 
is  that  the  same  examiner  whose 
decision  was  reversed  on  petition 
ordinarily  will  not  conduct  the 
reexamination. 

Proposed  §  1.933  covers  the  duty  of 
disclosure  by  a  pwtent  owner  in  a 
reexamination  proceeding  involving  the 
owner's  patent. 

Proposed  §  1.935  indicates  that  the 
initial  Office  action  normally 
accompanies  the  reexamination  order. 

Proposed  §1.937  provides  that  in 
accordance  with  35  U.S.C.  305(c), 
unless  otherwise  provided  by  the 
Commissioner  for  good  cause,  all 
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reexamination  proceedings  will  be 
conducted  with  special  dispatch. 
Paragraph  (b)  covers  the  basic  items 
relating  to  the  conduct  of  reexamination 
proceedings. 

Proposed  §  1.939  provides  that  no 
paper  shall  be  filed  before  the  first  !  , 
Office  action. 

Proposed  §  1.941  provides  for 
proposed  amendments  provided  for  the 
second  sentence  of  35  U.S.C.  305. 
Amendments  submitted  by  the  patent 
owner  cannot  enlarge  the  scope  of  a 
claim  ill  the  patent.  Amendments  will 
not  be  effectively  entered  into  the  patent 
until  the  certificate  under  §  1.997  and  35 
U.S.C.  307  is  issued. 

Proposed  §  1.943  provides  a  page 
limit  for  responses  and  briefs  of  50 
pages.  Prior  art  references  and 
Appendix  of  claims  would  not  be 
included  in  this  total. 

Proposed  §  1.945  provides  that  a 
patent  owner  will  be  given  at  least  thirty 
days  to  respond  to  any  Office  action. 
Although  problems  may  arise  in  certain 
cases  and  extensions  of  time  may  be 
granted,  it  is  felt  that  relatively  short 
response  times  are  necessary  in  order  to 
process  reexaminations  with  "special 
dispatch." 

Proposed  §  1.9347  provides  that  in 
accordance  witii  35  U.S.C.  305(b)(3),  if 
a  ^tent  owner  files  a  response  to  any 
Office  action  on  the  merits,  the  third 
party  requester  may  once  file  written 
comments.  " 

Proposed  §  1.949  provides  when 
prosecution  may  be  closed. 

Proposed  §  1.951  provides  for 
responses  by  the  parties  after  an  Office 
action  closing  prosecution.  The. 
responses  and  time  periods  provided  for 
by  paragraphs  (a)  and  (b)  may  run 
conciurently. 

Proposed  §  1.953  provides  that, 
following  the  responses  or  expiration  of 
the  time  for  response  in  §  1.951,  the 
examiner  may  issue  a  right  of  appeal 
notice  which  shall  include  a  final 
rejection  or  final  decision  favorable  to 
patentability  in  accordance  with  35 
U.S.C.  134.  The  intent  of  limiting  the 
appeal  rights  until  after  the  examiner 
issues  a  "Right  of  Appeal  Notice"  is  to 
specifically  preclude  the  possibility  of 
one  party  attempting  to  appeal 
prematurely  while  prosecution  before 
the  examiner  is  being  continued  by  the 
other  party. 

Proposed  §  1;955  relates  to  the 
conduct  of  interviews  in  reexamination 
proceedings.  The  third  party  requested 
is  permitted  to  attend  all  interviews. 
Interviews  are  permitted  before  the  first 
Office  action  only  when  initiated  by  the 
examiner. 

Proposed  §  1.957  relates  to  extensions 
of  time  and  termination  of 


reexamination  proceedings.  In 
drcurostances  where  the  response  by 
the  patent  ovraer  is  not  required  by  the 
examiner  and  is  merely  discretionary, 
such  as  when  all  claims  are  allowed  or 
their  patentability  is  confirmed  and  the 
patent  owner  is  merely  given  the 
opportunity  for  comment,  such  a  foilure 
to  comment  is  not  type  of  lack  of 
response  contemplated  by  paragraphs 
(b)  and  (c)  and,  therefore,  not  grounds 
for  termination  or  limiting  prosecution. 
Proposed  §  1.958  relates  to  revival  of 
terminated  proceedings. 

Proposed  §  1.959  relates  to  appeals 
and  cross  appeals  to  the  Board  of  Patent 
Appeals  and  Interferences.  Both  patent 
owners  and  third  party  requesters  are 
given  appeal  rights  in  accordance  with 
35  U.S.C.  306. 

Proposed  §  1.961  relates  to  time  of 
transfer  of  the  jurisdiction  of  the  appeal 
over  to  the  Board  of  Patent  Appeals  and 
Interferences. 

Proposed  §  1.962  relates  to  the 
definition  of  appellant  and  respondent. 

Proposed  §  1.963  relates  to  the  time 
periods  for  filing  briefs. 

Proposed  §  1.965  relates  to^the 
appellant  brief. 

Proposed  S  1.967  relates  to  the 
respondent  brief. 

Proposed  §  1.969  relates  to  the 
examiner's  answer. 

Proposed  §  1.971  relates  to  the  reply 
brief. 

Proposed  §  1.973  relates  to  the  oral 
hearing. 

Proposed  §  1.975  relates  to  affidavits 
or  declarations  after  appeal. 

Proposed  §  1.977  relates  to  the 
decision  by  the  Board  of  Patent  Appeals 
and  Interferences. 

Proposed  §  1.979  relates  to  the 
procedures  following  the  decision  by 
the  Board  of  Patent  Appeals  and 
Interferences. 

Proposed  §  1.981  relates  to  the 
procedure  for  reopening  prosecution 
following  the  decision  by  the  Board  of 
Patent  Appeals  and  Interferences. 

Proposed  §  1.983  relates  to  appeals  to 
the  United  States  Court  of  Appeals  for 
the  Federal  Circuit,  in  accordance  with 
35  U.S.C.  306.  Under  H.R.  1732,  civil 
actions  under  35  U.S.C.  145  are  not 
permitted  in  reexamination  proceedings 
filed  on  or  after  January  1, 1996. 

Proposed  §  1.985  relates  to 
notification  or  prior  or  concurrent 
proceedings. 

Proposed  §  1.987  relates  to  the  stay  of 
concurrent  proceedings.  Decisions  as  to 
whether  to  delay  or  combine  cases  will 
be  made  on  a  case-by-case  basis  to 
minimize  delays  and  to  protect  the 
interests  of  all  parties  concerned. 

Proposed  §  1.989  relates  to  the  merger 
of  concurrent  proceedings. 


Proposed  §  1.991  relates  to  the  merger 
of  a  concurrent  reissue  application  and 
a  reexamination  proceeding. 

Proposed  §  1.993  relates  to  the  stay  of 
a  conciurent  interference  and 
reexamination  proceeding. 

Proposed  §  1.995  relates  to  a  third 
party  requester's  participation  rights 
being  preserved  in  merged  proceeding. 

Proposed  §  1.997  concerns  the 
issuance  of  the  reexamination  certificate 
under  35  U.S.C  307  after  the  conclusion 
of  reexamination  proceedings.  The 
certificate  will  cancel  any  patent  claims 
determined  to  be  unpatentable,  confirm 
any  patent  claims  determined  to  be 
patentable,  and  incorporate  into  the 
patent  any  amended  or  new  claim 
determined  to  be  patentable.  Once  all  of 
the  claims  have  been  canceled  from  the 
patent,  the  patent  ceases  to  be 
enforceable  for  any  purpose. 
Accordingly,  any  pending  reissue  or 
other  Office  proceeding  relating  to  a 
patent  in  which  such  a  certificate  has 
been  issued  will  be  terminated. 

TTiis  provides  a  degree  of  assurance  to 
the  public  that  patents  with  all  the 
claims  canceled  via  reexamination 
proceedings  will  not  again  be  asserted. 
It  is  intended  that  copies  of  the 
certificate  will  continue  to  be  part  of 
subsequently  sold  copies  of  the  patent. 

Other  Considerations 

The  proposed  rule  changes  are  in 
conformity  with  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  Executive  Order  12612,  and  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.  It  has  been 
determined  that  this  rulemaking  is  not 
significant  for  the  purposes  of  Executive 
Order  12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Conunerce  has  certified 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration,  that 
these  proposed  rule  changes  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
(Regulatory  Flexibility  Act,  5  U.S.C. 
605(b)).  The  principal  impacts  of  these 
proposed  changes  are  to  expand  the 
groimds  for  requesting  a  reexamination 
and  to  permit  the  third  party  to 
participate  more  extensively  during  the 
reexamination  proceeding  as  well  as 
having  appeal  rights. 

The  Office  has  also  determined  that 
this  notice  has  no  Federalism 
implications  affecting  the  relationship 
between  the  National  Government  and 
the  States  as  outlined  in  Executive 
Order  12612. 

These  rule  changes  contain  collection 
of  information  requirements  subject  to 
the  Paperwork  Reduction  Act  of  1980, 


44  U.S.C.  3501  et  seq.,  which  is 
currenUy  approved  by  the  Office  of 
Management  and  Budget  under  Control 
No.  0651-0033.  The  public  reporting 
burden  for  the  collection  of  information 
for  requests  for  reexamination  is 
estimated  to  average  2.0  hours  each 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information; 
Send  comments  regarding  this  biutlen 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
the  Office  of  System  Quality  and 
Enhancement,  Patent  and  Trademark 
Office,  Washington.  D.C.  20231.  and  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Washington,  DC  20503  (ATTN: 
Paperwork  Reduction  Act  Project  0651- 
0033). 

Notice  is  hereby  given  that  pursuant 
to  the  authority  granted  to  the 
Commissioner  of  Patents  and 
Trademarks  by  35  U.S.C  6,  the  Patent 
and  Trademark  Office  proposed  to 
amend  Title  37  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 

List  of  Subjects  in  37  CFR  Part  1 

Administrative  practice  and 
procedure,  Courts.  Freedom  of 
Information.  Inventions  and  patents. 
Reporting  and  record  keeping 
requirements.  Small  Businesses. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  given 
to  the  Commissioner  of  Patents  and 
Trademarks  by  35  U.S.C.  6.  Part  I  of 
TiUe  37  CFR  is  proposed  to  be  amended 
as  set  forth  below. 

PART  1— RULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  citation  for  37  CFR 
Part  1  would  continue  to  read  as 
follows: 

Authority:  35  U.S.C.  6.  unless  otherwise 
noted. 

2.  Section  1.4(a)(2)  is  proposed  to  be 
revised  to  read  as  follows: 

§  1 .4    Nature  of  correspondence  and 
signature  requirements. 

(a)*  •  *  ^     ,    . 

(2)  Correspondence  in  and  relating  to 
a  particular  application  or  other 
proceeding  in  the  Office.  See 
particularly  the  rules  relating  to  the 
filing,  processing,  or  other  proceedings 
of  national  applications  in  Subpart  B, 
§§  1.31  to  1.378;  of  international 
applications  in  Subpart  C.  §§  1.401  to 
1.499;  or  reexamination  of  patents  filed 
before  January  1. 1996.  in  Subpart  D, 
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1.501  to  1.570,  and  of  reexaminations 
filed  on  or  after  January  1, 1996,  in 
Subpart  H,  §§  1.901-1.997;  of 
interferences  in  Subpart  E;  §§  1.601  to 
1.690;  of  extension  of  patent  term  in 
Subpart  F.  §§  1.710  to  1.785;  and  of 
trademark  applications  §§  2.11  to  2.189. 
***** 

3.  Section  1.6(d)(5)  is  proposed  to  be 
revised  to  read  as  follows: 

fl^    Receipt  of  corrMpondance. 

»        •        •        *        • 

(d)  (5)  A  request  for  reexamination 
imder§  1.510  or  §1.913. 

•  •        •        *        • 

4.  Section  1.11(c)  is  proposed  to  be 
revised  to  read  as  follows: 

fl.l1    Files  open  to  the  pubNc 

•  *        •        •       • 

(c)  All  requests  for  reexamination  for 
which  the  fee  under  1.20(c)  has  been 
paid,  will  be  announced  in  the  Official 
Gazette.  Any  reexaminations  at  the 
initiative  of  the  Commissioner  pursuant 
to  1.520  or  1.929  will  also  be  announced 
in  the  Official  Gazette.  The 
announcement  shall  include  at  least  the 
date  of  the  request,  if  any,  the 
reexamination  request  control  niunber 
of  the  Commissioner  initiated  order 
control  number,  patent  number,  title, 
class  and  subclass,  name  of  the 
inventor,  name  of  the  patent  owner  of 
record,  and  the  examining  group  to 
which  the  reexamination  is  assigned. 

•  •        •        *        « 

5.  Section  1.17  (1)  and  (m)  are 
proposed  to  be  revised  to  read  as    • 
follows: 

§1.17    Patent  appUeatlon  processing  fees. 

•  *        *        •        • 

(1)  For  filing  a  petition: 

(1)  For  the  revival  of  an  imavoidably 
abandoned  appUcation  under  35  U.S.Q 
111,133,  364,  or  371, 

(2)  For  delayed  payment  of  the  issue 
fee  imder  35  U.S.C.  151,  or, 

(3)  For  the  revival  of  an  unavoidably 
terminated  reexamination  proceeding: 

By  a  small  entity  (§  1.9(f)) 55.00 

By  other  than  a  small  entity 110.00 

(m)  For  filing  a  petition: 

(1)  For  revival  of  an  unintentionally 
abandoned  application, 

(2)  For  the  unintentionally  delayed 
payment  of  the  fee  for  issuing  a  patent, 
or 

(3)  For  reexamination  proceedings 
filed  on  or  after  January  1, 1996,  for  the 
revival  of  an  unintentionally  terminated 
reexamination  proceeding: 

By  a  small  enUty  (§  1.9(f)) 605.00 

By  other  than  a  small  entity 1.210.00 


6.  Section  1.20(c)  is  proposed  to  be 
revised  to  read  as  follows: 

fl.20    Poet  lesuence  fees. 
*        *        »        *        • 

(c)  For  filing  a  request  for 
reexamination  (§  l.gi5(a)): 

By  a  patent  owner $4,500.00 

By  a  third  party  requester $11,000.00 

***** 

7.  Section  1.25(b)  is  proposed  to  be 
revised  to  read  as  follows: 

S1.25    Depoelt  accounts. 
***** 

(b)  Filing,  issue,  appeal,  international- 
type  search  report,  international 
application  processing,  petition,  and 
post-issuance  fees  may  be  charged 
against  these  accounts  if  sufficient  funds 
are  on  deposit  to  cover  such  fees.  A 
general  authorization  to  charge  all  fees, 
or  only  certain  fees,  set  forth  in  §§  1.16 
to  1.18  to  a  deposit  account  containing 
sufficient  funds  may  be  filed  in  an 
individual  application,  either  for  the 
entire  pendency  of  the  application  or 
with  respect  to  a  particular  paper  filed. 
An  authorization  charge  to  a  deposit 
account  the  fee  for  a  request  for 
reexamination  pursuant  to  §  1.510  or 
§  1.915  and  any  other  fees  required  in  a 
reexamination  proceeding  in  a  patent 
may  also  be  filed  with  the  request  for 
reexamination.  An  authorization  to 
charge  a  fee  to  a  deposit  account  will 
not  be  considered  payment  of  the  fee  on 
the  date  the  authorization  to  charge  the 
fee  is  effective  as  to  the  particular  fee  to 
be  charged  imless  sufficient  funds  are 
present  in  the  account  to  cover  the  fee. 

8.  Section  1.26(c)  is  proposed  to  be 
revised  to  read  as  follows: 

fl.26    Refunds. 

***** 

(c)  If  the  Commissioner  decides  not  to 
institute  a  reexamination  proceeding, 
for  reexaminations  filed  on  or  after 
January  1, 1996,  a  refund  of  seventy-five 
percent  (75%)  of  tiie  fee  paid  for  filing 
the  request  for  reexamination  will  be 
made  to  the  requester.  Reexamination 
requesters  should  indicate  whether  any 
refund  should  be  made  by  check  or  by 
credit  to  a  deposit  account. 

9.  Section  1.112  is  proposed  to  be 
revised  to  read  as  follows: 

§1.112    Reconsideration. 

After  response  by  applicant  or  patent 
owner  (§  1.111),  the  application  or 
patent  under  reexamination  will  be 
reconsidered  and  again  examined.  The 
applicant  or  patent  owner  will  be 
notified  if  claims  are  rejected,  or 
objections  or  requirements  made,  in  the 
same  manner  as  after  the  first 
examination.  Apphcant  or  patent  owner 
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may  respond  to  such  Office  action  in  the 
same  manner  provided  in  §  l.lll,  with 
or  without  amendment.  Any 
amendments  after  the  second  Office 
action  must  ordinarily  be  restricted  to 
the  rejection  or  to  the  objections  or 
requirements  made.  The  application  or 
patent  imder  reexamination  will  be 
again  considered,  and  so  on  repeatedly, 
unless  the  examiner  has  indicated  that 
the  action  is  final  or  is  an  action  closing 
prosecution. 

10.  Section  1.113(a)  is  proposed  to  be 
revised  to  read  as  follows: 

§1.113    Final  rejection  or  action. 

(a)  On  the  second  or  any  subsequent 
examination  or  consideration  the 
rejection  or  other  action  may  be  made 
final,  whereupon  applicant's  or  (for 
reexaminations  filed  before  January  1, 
1996)  patent  owner's  response  is  limited 
to  appeal  in  the  case  of  rejection  of  any 
claim  (§  1.191),  or  to  amendment  as 
specified  in  §  1.116.  Petition  may  be 
taken  to  the  Commissioner  in  the  case 
of  objections  or  requirements  not 
involved  in  the  rejection  of  any  claim 
-  (§  1.181).  Response  to  a  final  rejection  or 
action  must  include  cancellation  of,  or 
appeal  from  the  rejection  of,  each 
rejected  claim.  If  any  claim  stands 
allowed,  the  response  to  a  final  rejection 
or  action  must  comply  with  any 
requirements  or  objection  as  to  form. 
***** 

11.  Section  1.115  is  proposed  to  be 
revised  to  read  as  follows: 

§1.115   AnModment 

The  applicant  may  amend  before  or 
after  the  first  examination  and  action 
and  also  after  the  second  or  subsequent 
examination  or  reconsideration  as 
specified  in  §  1.112  or  when  and  as 
specifically  required  by  the  examiner. 
For  reexaminations  filed  before  January 
1, 1996,  the  patent  owner  may  amend  in 
accordance  with  §§  1.510(e)  and 
1.530(b)  prior  to  reexamination,  and 
during  reexamination  proceedings  in 
accordance  witii  §§  1.112  and  1.116.  For 
reexaminations  filed  on  or  after  January 
1, 1996,  the  patent  owner  may  amend  in 
accordance  with  §  1.915(c)  prior  to 
reexamination,  and  during 
reexamination  proceedings  in 
accordance  with  §§  1.941  and  1.945. 

12.  Section  1.116(a)  is  proposed  to  be 
revised  to  read  as  follows: 

§1.116    Amendments  after  final  action. 

(a)  After  final  rejection  or  action 
(§  1.113)  or  action  closing  prosecution 
(§  1.949)  for  reexaminations  filed  on  or 
after  January  1, 1996,  amendments  may 
be  made  cancelling  claims  or  complying 
with  any  requirement  of  form  which  has 
been  made.  Amendments  presenting 


rejected  claims  in  better  form  for 
consideration  on  appeal  may  be 
admitted.  The  admission  of,  or  refusal  to 
admit,  any  amendment  after  final 
rejection,  and  any  proceedings  relative 
thereto,  shall  not  operate  to  relieve  the 
application  or  patent  under 
reexamination  from  its  condition  as 
subject  to  appeal  or  to  save  the 
appUcation  from  abandonment  imder 
§  1.135.  Notwithstanding  the  above,  for 
reexamination  proceedings  filed  on  or 
after  January  1, 1996,  no  appeal  may  be 
had  until  a  ri^t  of  appeal  notice  has 
been  issued  pursuant  to  §  1.953. 
•        •        •        *        * 

13.  Section  1.136(a)(2)  and  (b)  are 
proposed  to  be  revised  to  read  as 
follows: 

§1.136    Filing  of  timely  responses  witti 
petition  and  fee  for  extension  of  time  and 
extensions  of  time  for  cause. 

(a)*  *  * 

(2)  The  date  on  which  the  response, 
the  petition,  and  the  fee  have  been  filed 
is  the  date  of  the  response  and  also  the 
date  for  purposes  of  determining  the 
period  of  extension  and  the 
corresponding  amount  of  the  fee.  The 
expiration  of  the  time  period  is 
determined  by  the  amount  of  the  fee 
paid.  In  no  case  may  an  applicant 
respond  later  than  the  maximum  time 
period  set  by  statute,  or  be  granted  an 
extension  of  time  under  paragraph  (b)  of 
this  section  when  the  provisions  of  this 
paragraph  are  available.  See  §  1.136(b) 
for  extensions  of  time  relating  to 
proceedings  pursuant  to  §  1.193(b), 
1.194, 1.196  or  1.197.  See  §  1.304  for 
extension  of  time  to  appeal  to  the  U.S. 
Court  of  Appeals  for  the  Federal  Qrcuit 
or  to  commence  a  civil  action.  See 
§  1.550(c)  for  extension  of  time  in 
reetxamination  proceedings  filed  before 
January  1, 1996,  §  1.957  for  extension  of 
time  in  reexamination  proceedings  filed 
on  or  after  January  1, 1996,  and  §  1.645 
for  extension  of  time  in  interference 
.  proceedings. 

(b)  When  a  response  with  petition  and 
fee  for  extension  of  time  caimot  be  filed 
piusuant  to  paragraph  (a)  of  this  section, 
the  time  for  response  will  be  extended 
only  for  sufficient  cause  and  for  a 
reasonable  time  specified.  Any  request 
for  such  extension  must  be  filed  on  or 
before  the  day  on  which  action  by  the 
applicant  is  due,  but  in  no  case  will  the 
mere  filing  of  the  request  effect  any 
extension.  In  no  case  can  any  extension 
carry  the  date  on  which  response  to  an 
Office  action  is  due  beyond  the 
maximum  time  period  set  by  statute  or 
be  granted  when  the  provisions  of 
paragraph  (a)  of  this  section  are 
available.  See  §  1.304  for  extension  of 
time  to  appeal  to  the  U.S.  Court  of 


Appeals  for  the  Federal  Circuit  or  to 
commence  a  civil  action,  §  1.645  for 
extension  of  time  in  interference 
proceedings,  §  1.550(c)  for  extension  of 
time  in  reexamination  proceedings  filed 
before  January  1, 19%,  and  §  1.957  for 
extension  of  time  in  reexamination 
proceedings  filed  on  or  after  January  1, 
1996. 

14.  Section  1.137  (g)  and  (h)  are 
proposed  to  be  added  and  the  Section 
heading  revised  to  read  as  follows: 

§1.137    Revival  of  atundoned  application, 
lapsed  patent  or  terminated  reexamination. 

*        *        •        *        • 

(g)  A  reexamination  proceeding  filed 
before  January  1, 1996,  which  is 
terminated  for  failure  to  prosecute  may 
be  revised  as  a  pending  proceeding  if  it 
is  shown  to  the  satisfaction  of  the 
Commissioner  that  the  delay  was 
unavoidable.  A  petition  to  revive  an 
unavoidably  terminated  reexamination 
proceeding  must  be  promptly  filed  after 
the  patent  owner  is  notified  of,  or 
otherwise  becomes  aware  of,  the 
termination  of  the  proceeding,  and  must 
be  accompanied  by: 

(1)  a  proposed  response  to  continue 
prosecution  of  that  proceeding  unless  it 
has  been  previously  filed; 

(2)  the  petition  fee  as  set  forth  in 
§1.17(1);  and 

(3)  a  showing  that  the  delay  was 
unavoidable.  "Hie  showing  must  be  a 
verified  showing  if  made  by  a  person 
not  registered  to  practice  before  the 
Patent  and  Trademark  Office. 

(h)  For  reexamination  proceedings 
filed  on  or  after  January  1, 1996,  see 
§1.958. 

15.  Section  1.191(a)  is  proposed  to  be 
revised  to  read  as  follows: 

§  1 .1 91    Appeel  to  Board  of  Patent  Appeals 
and  Interferences. 

(a)  Every  applicant  for  a  patent  or  for 
reissue  of  a  patent,  or  every  owner  of  a 
patent  under  reexamination  (for 
reexaminations  filed  before  January  1, 
1996),  any  of  the  claims  of  which  have 
been  twice  rejected  or  who  has  been 
given  a  final  rejection  (§  1.113),  may, 
upon  the  payment  of  the  fee  set  forth  in 
§  1.17(e),  appeal  from  the  decision  of  the 
examiner  to  the  Board  of  Patent  Appeals 
and  Interferences  within  the  time 
allowed  for  response.  Notwithstanding 
the  above,  for  reexamination 
proceedings  filed  on  or  after  January  1, 
1996,  §  1.959  et  seq.,  is  controlling. 
*        *        •        *        • 

16.  Section  1.192(a)  is  proposed  to  be 
revised  to  read  as  follows: 

§  1 .1 92    Applicant's  t)rief. 

(a)  The  appellant  shall,  within  2 
months  fwia  the  date  of  the  notice  of 


appeal  imder  §  1.191  in  an  application, 
reissue  application,  or  patent  under 
reexamination  (for  reexaminations  filed 
before  January  1, 1996),  or  within  the 
time  allowed  for  response  to  the  action 
appealed  bom,  if  such  time  is  later,  file 
a  brief  in  triplicate.  The  brief  must  be 
accompanied  by  the  requisite  fee  set 
forth  in  §  1.17(0  and  must  set  forth  the 
authorities  and  arguments  on  which  the 
appellant  will  rely  to  maintain  the 
appeal.  Any  arguments  or  authorities 
not  included  in  the  brief  may  be  refused 
consideration  by  the  Board  of  Patent 
Appeals  and  Interferences. 
Notwithstanding  the  above,  for 
reexamination  proceedings  filed  on  or 
after  January  1. 1996,  §  1.965  is 
controlling. 
•        *        •        •        * 

17.  Section  1.193  is  proposed  to  be 
amended  by  adding  a  paragraph  (c)  to 
read  as  follows; 

§  1.193    Examiner's  answer. 

(c)  Notwithstanding  the  above,  for 
reexamination  proceedings  filed  on  or 
after  January  1, 1996,  §§  1.969  and  1.971 
are  controlling. 

18.  Section  1.194  is  proposed  to  be 
amended  by  adding  a  paragraph  (d)  to 
read  as  follows: 

§1.194   Oralheering. 
***** 

(d)  Notwithstanding  the  above,  for 
reexamination  proceedings  filed  on  or 
after  January  1, 1996,  §  1.973  is 
controlling. 

19.  Section  1.195  is  proposed  to  be 
revised  to  read  as  follows: 

§  1 .1 95    Affldavtts  or  declarations  after 
appeel. 

Affidavits,  declarations,  or  exhibits 
submitted  after  the  case  has  been 
appealed  will  not  be  admitted  without 
a  showing  of  good  and  sufficient  reasons 
why  they  were  not  earlier  presented. 
Notwithstanding  the  above,  for 
reexamination  proceedings  filed  on  or 
after  January  1. 1996,  §  1.975  is 
controlling. 

20.  Section  1.196  is  proposed  to  be 
amended  by  adding  a  paragraph  (g)  to 
read  as  follows: 

§  1 .1 96    Decision  by  the  Board  of  Patent 
Appeals  and  Interferences. 

***** 

(g)  Notwithstanding  the  above,  for 
reexamination  proceedings  filed  on  or 
after  January  1, 1996,  §  1.977  is 
controlling. 

21.  Section  1.197  is  proposed  to  be 
amended  by  adding  a  paragraph  (d)  to 
read  as  follows: 
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f  1.197    Action  foHowing  decision. 

•        *        *        *        • 

(d)  Notwithstanding  the  above,  for 
reexamination  proceedings  filed  on  or 
after  January  1, 1996,  §  1.979  is 
controlling. 

22.  Section  1.198  is  proposed  to  be 
revised  to  read  as  follows: 

§1.198    Reopening  after  decision. 

Cases  which  have  been  decided  by  the 
Board  of  Patent  Appeals  and 
Interferences  will  not  be  reopened  or 
reconsidered  by  the  primary  examiner 
except  under  the  provisions  of  §  1.196 
without  the  written  authority  of  the 
Conunissioner.  and  then  only  for  the 
consideration  of  matters  not  already 
adjudicated,  sufficient  cause  being 
shown.  Notwithstanding  the  above,  for 
reexamination  proceedings  filed  on  or 
after  January  1, 1996,  §  1.981  is 
controlling. 

23.  Section  1.301  is  proposed  to  be 
revised  to  read  as  follows: 

i  1 .301    Appeel  to  U.S.  Court  of  Appeals  for 
the  Federal  Circuit 

Any  applicant  or  any  owner  of  a 
patent  involved  in  a  reexamination 
proceeding  (filed  before  January  1, 1996) 
dissatisfied  with  the  decision  of  the 
Board  of  Patent  Appeals  and 
Interferences,  and  any  party  to  an 
interference  dissatisfied  with  the 
decision  of  the  Board  of  Patent  Appeals 
and  Interferences,  may  appeal  to  the 
U.S.  Court  of  Appeals  for  the  Federal 
Circuit.  The  appellant  must  take  the 
,  following  steps  in  such  an  appeal:  In  the 
Patent  and  Trademark  Office  file  a 
written  notice  of  appeal  directed  to  the 
Commissioner  (see  §§  1.302  and  1.304); 
and  in  the  Court,  file  a  copy  of  the 
notice  of  appeal  and  pay  the  fee  for 
appeal  as  provided  by  the  rules  of  the 
Court.  Notwithstanding  the  above,  for 
reexamination  proceecUngs  filed  on  or 
after  January  1, 1996.  §  1.983  is 
controlling. 

24.  Section  1.303  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(b)  and  adding  a  new  paragraph  (d)  to 
read  as  follows: 

S  1.303    Civil  action  under  35  U.8.C.  146. 
14C306. 

(a)  Any  appHcant  or  any  owner  of  a 
patent  involved  in  a  reexamination 
proceeding  (filed  before  January  1, 1996) 
dissatisfied  with  the  decision  of  the 
Board  of  Patent  Appeals  and 
Interferences,  and  any  party  dissatisfied 
with  the  decision  of  the  Board  of  Patent 
Appeals  and  Interferences  may,  instead 
of  appealing  to  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit  (§  1.301). 
have  remedy  by  civil  action  imder  35 
U.S.C.  145  or  146.  as  appropriate.  Such 
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civil  action  must  be  commenced  within 
the  time  specified  in  §  1.304. 

(b)  If  an  applicant  in  an  ex  parte  case 
or  an  owner  of  a  patent  involved  in  a 
reexamination  proceeding  (filed  before 
January  1. 1996)  has  taken  an  appeal  to 
the  U.S.  Court  of  Appeals  for  the 
Federal  Circuit,  he  or  she  thereby 
waives  his  or  her  right  to  proceed  under 
35  U.S.C.  145. 
***** 

(d)  For  reexamination  proceedings 
filed  on  or  after  January  1..  1996.  no 
remedy  by  civil  action  under  35  U.S.C. 
145  is  available. 

25.  Section  1.304(a)(2)  is  proposed  to 
be  revised  to  read  as  follows: 

f  1.304   Time  for  appeal  or  civil  action. 


(a)*  *  * 

(2)  The  time  periods  set  forth  in  this 
section  are  not  subject  to  the  provisions 
of  §§1.136. 1.550(c).  1.957  or  1.645  (a) 
or(b). 
***** 

26.  The  heading  for  Subpart  D  is. 
proposed  to  be  revised  to  read  as  . 
follows: 

Subpart  D— Reexamination  of  Patents 
for  Proceedings  Filed  Before  January 
1, 1996  (For  Proceeding  beginning 
on  or  after  January  1, 1996,  see 
Subpart  H) 

27.  Subpart  H  is  proposed  to  be  added 
to.  read  as  follows: 

Subpart  H— Reexamination  of  Patents 
for  Proceedings  Filed  On  or  After 
January  1, 1996  (For  Proceedings 
beginning  Before  January  1, 1996,  see 
Subpart  D) 

1.901  Citation  of  prior  art  in  patents  file. 

1.902  Processing  ofprior  art  citations  in 
patent  files  during  a  reexamination 
proceeding. 

Reexamination  Proceedings 

1 .903  Service  of  papers  on  parties. 

1 .904  Notice  of  reexamination  in  Official 
Gazette. 

1.905  Submission  of  papers  by  public 

1 .906  Scope  of  reexamination  in 
reexamination  proceeding. 

1.907  Reexamination  prohibited. 

1.909    Estoppel  of  third  party  requester  from 

previous  reexamination  proceedings. 
1.911    Privies  and  persons  botmd. 

Determining  if  Reexamination  Will  Be 
Ordered 

1.913    Persons  eligible. 

1.915    Content  of  request 

1.917    Omission  of  a  requirement  in  the 

request  for  reexamination. 
1.919    Filing  date  for  request  for 

reexamination. 
1.921    Submission  of  prior  art  by  third  party 

following  the  order  for  reexamination. 


1.923    Examiner's  consideration  of  the 

request  for  reexamination. 
1.925    Partial  refund  if  request  is  denied. 
1.927    Petition  to  review  denial  of  the 

request  for  reexamination. 

Reexamination  of  Patients 

1.929    Reexamination  at  the  initiative  of  the 

Commissioner. 
1.931    Order  to  reexamine. 

Infbnnation  Disclosure 

1.933    Information  material  to  patentabihty 
in  reexamination  proceedings. 

Office  Actions  and  Responses  (Before  the 
Examiner) 

1.935    Initial  Office  action  normally 

accompanies  order  to  reexamine. 
1.937    Conduct  of  Reexamination. 
1.939    Unauthorized  papers. 
1.941    Amendments  by  patent  owner  and 

their  effiective  date. 
1.943    Length  of  responses  and  briefs. 
1 .945    Response  by  patent  owner. 
1.947    Response  by  third  party  requester  to 

patent  owner's  response. 
1.949    Examiner's  Office  action  closing 

prosecution. 
1 .951    Responses  after  Office  action  closing 

prosecution. 
1.953    Examiner's  Right  of  Appeal  Notice. 

Interviews 

1.955    Interviews  in  reexamination 
proceedings. 

Extensions  of  Time  and  Revival  of 
Proceedings 

1.957  Extensions  of  time  and  cause  for 
termination  in  reexamination 
proceedings. 

1.958  Revival  of  terminated  proceedings. 

Appeal  to  the  Board  of  Patent  Appeals  and 
Interferences 

1 .959  Notice  of  appeal  and  cross  appeal  to 
Board  of  Patent  Appeals  and 
Interferences. 

1.961  Jurisdiction  over  appeal. 

1.962  Appellant  and  respondent  defined 

1.963  Time  for  filing  briefs. 
1.965  Appellant  brief. 
1.967  Respondent  brief 
1.969  Examiner's  answer. 
1.971  Reply  brief. 

1.973    Oral  hearing. 

1.975    Affidavits  or  declarations  after 

appeal. 
1.977    Decision  by  the  Board  of  Patent 

Appeals  and  Interferences. 
1.979    Action  following  decision. 
1.981    Reopening  afler  decision. 

Appeal  to  the  United  States  Court  of  Appeals 
for  the  Federal  Circuit 

1.983    Appeal  to  the  United  States  Court  of 
Appeals  for  the  Federal  Circuit 

Proceedings  Including  Same  Patient  as  in 
Reexamination 

1 .985    Notification  of  prior  or  concurrent 

proceedings. 
1 .987    Stay  of  concurrent  proceeding. 
1 .989    Merger  of  concurrent  reexamination 

proceedings. 


1 .991    Merger  of  concurrent  reissue 

application  and  reexamination 

proceeding. 
1.993    Stay  of  concurrent  interference  and 

reexamination  proceeding. 
1.995  ■  Third  party  requester's  participation 

rights  preserved  in  merged  proceedings. 

Certificate 

1.997    Issuance  of  reexamination  certificate 
after  reexamination  proceedings. 

§1.901    Citation  of  prior  art  in  patent  files. 

(a)  At  any  time  during  the  period  of 
enforceability  of  a  patent,  any  person 
may  cite  to  the  Patent  and  Trademark 
Office  in  writing  prior  art  consistii^  of 
patents  or  printed  publications  which 
that  person  states  to  be  pertinent  and 
applicable  to  the  patent  and  believes  to 
have  a  bearing  on  the  patentability  of 
any  claim  of  a  particular  patent.  If  the 
citation  is  made  by  the  patent  owner, 
the  explanation  of  pertinency  and 
applicability  may  include  an  expansion 
of  how  the  claims  differ  from  the  prior 
art. 

(b)  If  the  person  making  the  citation 
wishes  his  or  her  identity  to  be 
excluded  from  the  patent  file  and  kept 
confidential,  the  citation  papers  must  be 
submitted  without  any  identification  of 
the  person  making  the  submission. 

(c)  Citations  of  patent  or  printed 
publications  by  the  public  in  patent  files 
should  either: 

(1)  reflect  that  a  copy  of  the  same  has 
been  mailed  to  the  patent  owner  at  the 
address  as  provided  in  §  1.33(c);  or  in 
the  event  service  is  not  possible, 

(2)  be  filed  with  the  Office  in 
duplicate. 

(d)  Except  as  provided  in  §  1.902, 
citations  submitted  in  accordance  with 
this  section  vdll  be  placed  and  made  of 
record  in  the  patent  file. 

§1.902    Processing  of  prior  art  citations  in 
patent  files  during  a  reexamination 
proceeding. 

Citations  by  the  patent  owner  in 
accordance  with  §  1.933  and  by  a 
reexamination  third  party  requester 
imder  §  1.915  will  be  entered  in  the 
patent  file.  The  entry  in  the  patent  file 
of  other  citations  submitted  after  the 
date  of  an  order  to  reexamine  piu«uant 
to  §  1.931  will  be  delayed  until  the 
reexamination  proceeding  has  been 
terminated. 

Reexamination  Proceedings 

§1.903    Senrice  of  papers  on  parties. 

The  patent  owner  and  any  third  party 
requester  will  be  sent  copies  of  Office 
actions  issued  during  the  reexamination 
proceeding.  After  filing  of  a  request  for 
reexamination  by  a  third  party 
requester,  any  doctunent  filed  by  either 
the  patent  owner  or  the  third  party 


requester  must  be  served  on  every  other 
party  in  the  reexamination  proceeding 
in  the  manner  provided  in  §  1.248.  Any 
document  must  reflect  service  or  the 
dociunent  may  be  refused  consideration 
by  the  Office.  The  failtue  of  the  third 
party  requester,  if  any,  to  timely  file  or 
serve  documents  may  result  in  their 
being  refused  consideration. 

§1.904    Notlcs  of  rssxaminstion  in  Official 
Gazette. 

A  notice  of  the  filing  of  a 
reexamination  request  or  initiation  of  a 
Conunissioner-ordered  reexamination 
will  be  published  in  the  Official  Gazette. 
The  notice  in  the  Official  Gazette  under 
§  1.11(c)  will  be  considered  to  be 
constructive  notice  of  the  reexamination 
proceeding  and  reexamination  will 
proceed. 

§1.905    Submission  of  papers  by  public. 

Unless  specifically  provided  for,  no 
submissions  on  behalf  of  any  third 
parties  other  than  third  party  requesters 
as  defined  in  35  U.S.C.  100(e)  will  be 
considered  unless  such  submissions  are 
in  accordance  with  §  1.915  or  entered  in 
the  patent  file  prior  to  the  date  of  the 
order  to  reexamine  pursuant  to  §  1.931. 
Submissions  by  third  parties,  other  than 
third  party  requesters,  filed  after  the 
date  of  the  order  to  reexamine  pursuant 
to  §  1.931,  must  meet  the  requirements 
of  §  1.901  (a)  through  (c)  and  will  be 
treated  in  accordance  with  §  1.902. 

§  1 .90C    Scope  of  reexamination  in 
reexamination  proceeding. 

(a)  Claims  in  a  reexamination 
proceeding  will  be  examined  on  the 
basis  of  patents  or  printed  publications 
and  on  the  basis  of  the  requirements  of 
35  U.S.C.  112  except  for  the  best  mode 
requirement. 

(d)  Claims  in  a  reexamination 
proceeding  must  not  enlarge  the  scope 
of  the  claims  of  the  patent. 

(c)  Questions  other  than  those 
indicated  in  paragraphs  (a)  and  (b)  of 
this  section  will  not  be  resolved  in  a 
reexamination  proceeding.  If  such 
questions  are  raised  by  the  patent  owner 
or  third  party  requester  during  a 
reexamination  proceeding,  the  existence 
of  such  questions  wrill  be  noted  by  the 
examiner  in  the  next  Office  action,  in 
which  case  the  patent  owner  may  desire 
to  consider  the  advisability  of  filing  a 
reissue  application  to  have  such 
questions  considered  and  resolved. 

§  1 .907    Reexamination  prohibited. 

(a)  Once  an  order  to  reexamine  has 
been  issued  imder  §  1.931,  neither  the 
patent  owner  nor  the  third  party 
requester,  if  any,  nor  privies  of  either, 
may  file  a  subsequent  request  for 
reexamination  of  the  patent  until  a 


reexamination  certificate  is  issued 
under  §  1.997,  unless  authorized  by  the 
Commissioner. 

(b)  Once  a  final  decision  has  been 
entered  against  a  party  in  a  dvil  action 
arising  in  whole  or  in  part  under  28 
U.S.C.  1338  that  the  party  has  not 
sustained  its  burden  of  proving 
invalidity  of  any  patent  claim  in  suit, 
then  neiUier  that  party  nor  its  privies 
may  thereafter  request  reexamination  of 
any  such  patent  claim  on  the  basis  of 
issues  which  that  party  or  its  privies 
raised  or  could  have  raised  in  such  dvil 
action,  and  a  reexamination  requested 
by  that  party,  or  its  privies,  on  the  basis 
of  such  issues  may  not  thereafter  be 
maintained  by  the  Office. 

§1.909    Estoppel  of  third  party  requester 
from  previous  reexamination  proceedings. 

A  third  party  requester,  or  its  privy, 
who.  during  a  reexamination 
proceeding,  has  filed  a  notice  of  appeal 
to  the  Court  of  Appeals  for  the  Federal 
Circuit,  or  who  has  participated  as  a 
party  to  an  appeal  by  the  patent  owner, 
imder  the  provisions  of  35  U.S.C.  141  to 
144,  is  estopped  from  later  serving,  in  a 
subsequent  reexamination  proceeding, 
the  invalidity  of  any  claim  determined 
to  be  patentable  on  appeal  on  any 
ground  which  the  third  party  requester, 
or  its  privy,  raised  or  could  have  raised 
during  the  prior  reexamination 
proceeding.  A  third  party  requester,  or 
its  privy,  is  deemed  not  to  have 
participated  as  a  party  to  an  appeal  by 
the  patent  owner  unless,  within  twenty 
days  after  the  patent  owner  has  filed 
notice  of  appeal,  the  third  party,  or  its 
privy,  files  notice  with  the 
Commissioner's  electing  to  participate. 

§  1 .91 1    Privies  and  persons  bound. 

(a)  For  the  purposes  of  §  1.907,  a 
determination  of  whether  a  person  is  a 
privy  with  respect  to  the  patent  owner 
shall  include  consideration  of  whether 
there  is: 

(1)  a  mutual,  concurrent  or  successive 
relationship  to  the  same  property  rights 
in  the  patent  involved  in  the 
reexamination  proceeding;  or 

(2)  representation  of  the  interests  of 
the  patent  owner  concerning  the  patent. 

(b)  For  the  purposes  of  §§  1.907  and 
1.909,  a  determination  of  whether  a 
person  is  a  privy  with  respect  to  a  third 
party  requester  shall  include 
consideration  of  whether  there  is: 

(1)  a  mutual,  concurrent  or  successive 
relationship  to  the  same  property  rights 
which  are  oi  may  be  affected  by  and/or 
infiringe  the  patent  involved  in  the 
reexamination  proceeding;  or 

(2)  representation  of  the  interests  of 
the  other  party  which  are  or  may  be 
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affB^twtbyiaod/or  p«t0iitiatiyf  iofitftige 
the  patent. 

(cj  For  the  purposes  of  §§  1.907  and 
1.909.  a  person  who  is  not  a  party  to  the 
reexamination  proceeding  but  who 
controls  or  substantially  participates  in 
the  control  of  the  presentation  of  the 
reexamination  proceeding  on  behalf  of  a 
party  is  bound  by  the  determination  of 
issues  decided  as  though  he  or  she  were 
a  named  party.  To  have  control  of  the 

Eresentation  requires  that  person  to 
ave  e%ctive  choice  as  to  the  legal 
theories  and/or  grounds  of  rejection  or 
defisnses  to  be  advanced  on  behalf  of  the 
party  to  the  reexamination  proceeding. 

Detcnniiiing  if  Reexomiiuition  Will  Be 
Ordered 


I1J13 

Except  as  otherwise  provided,  any 
person  may,  at  any  time  during  the 
period  of  enforceability  of  a  patent,  file 
a  request  for  reexamination  by  the 
Patent  and  Trademark  Office  of  any 
claim  of  the  patent  on  the  basis  of  prior 
art  patents  or  printed  publications  cited 
under  §  1.901  or  on  the  basis  of  the 
requirements  of  35  U.S.C  112  except  for 
the  best  mode  requirement. 

f  1.915    Content  of  request 

(a)  The  request  must  be  accompanied 
by  the  fee  for  requesting  reexamination 
set  in  §  1.20(c). 

(b)  Any  request  for  reexamination 
mxist  include  the  following  parts: 

(1)  A  statement  pointing  out  each 
substantial  new  question  of 
patentability  based  on  prior  patents  and 
printed  publications  or  based  on  the 
manner  in  which  the  patent 
specincation  or  claims  fail  to  comply 
with  the  requirements  of  35  U.S.C.  112 
except  for  the  best  mode  requirement. 

(2)  An  identification  of  every  claim 
for  which  reexamination  is  requested. 

(3)  A  detailed  explanation  of  the 
pertinency  and  manner  of  applying  the 
dted  prior  art  to  every  claim  for  which 
reexamination  is  requested  or  a  detailed 
explanation  of  the  manner  in  which  the 
specification  or  claim(s)  fail  to  comply 
with  35  U.S.C.  112  except  for  the  best 
mode  requirement.  If  appropriate,  the 
party  requesting  reexamination  may  also 
point  out  how  claims  distinguish  over 
cited  prior  art  or  how  35  U.S.C.  112 
requirements  are  comphed  with  except 
for  the  best  mode  requirement. 

(4)  A  copy  of  every  patent  or  printed 
pubhcation  relied  upon  or  referred  to  in 
paragraphs  (b)  (1)  and  (3)  of  this  section 
accompanied  by  an  English  language 
translation  of  all  the  necessary  and 
pertinent  parts  of  any  non-English 
language  document. 

(5)  The  entire  patent  for  which 
reexamination  is  requested  must  be 
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of  the  original  patent  with  only  a  single 
colunm  of  the  printed  patent  securely 
mounted  or  reproduced  in  permanent 
form  on  one  side  of  a  separate  paper.  A 
copy  of  any  disclaimer,  certificate  of 
correction,  or  reexamination  certificate 
issued  in  the  patent  must  also  be 
included. 

(6)  A  certification  that  a  copy  of  the 
request  filed  by  a  person  other  than  the 
patent  owner  has  been  served  in  its 
entirety  on  the  patent  owner  at  the 
address  as  provided  for  in  §  1.33(c).  The 
name  and  address  of  the  party  served 
must  be  indicated.  If  service  was  not 
possible,  a  duphcate  copy  must  be 
supplied  to  the  Office. 

(7)  If  the  patent  is  currently  involved 
in  a  reexamination  proceeding  for 
which  a  reexamination  certificate  has 
not  been  issued,  a  certification  that  the 
person  making  the  request  is  not  a  privy 
of  the  patent  owner  or  third  party 
requester.  luUess  otherwise  authorized 
by  the  Commissioner. 

(8)  In  a  request  filed  by  a  third  party 
requester,  a  certification  that 

(i)  no  final  decision  has  been  entered 
against  that  party  or  its  privies  in  a  civil 
action  arising  in  whole  or  in  part  under 
28  U.S.C.  1338  in  which  that  party  or  its 
privies  did  not  sustain  its  burden  of 
proving  the  invalidity  of  any  patent 
claim  in  suit,  and 

(ii)  neither  that  party  nor  its  privies 
are  requesting  reexamination  of  any 
such  patent  claim  on  the  basis  of  issues 
which  that  party  or  its  privies.raised  or 
could  have  raised  in  such  civil  action. 

(9)  In  a  request  filed  by  a  third  party 
requester,  a  certification  that  the  request 
does  not  assert  the  invalidity  of  any 
claim  determined  to  be  patentable  on 
appeal  on  any  groimd  which  the  third 
party  requester  or  its  privy  raised  or 
could  have  raised  during  a  prior 
reexamination  proceeding  in  which  that 
party  or  its  privies  filed  a  notice  of 
appeal  to  the  Coxul  of  Appeals  for  the 
Federal  Circuit  and/or  participated  as  a 
party  to  an  appeal  by  the  patent  owner, 
under  the  provisions  of  35  U.S.C.  141  to 
144. 

(10)  A  statement  identifying  the  real 
party  in  interest  to  the  extent  necessary 
for  a  subsequent  person  filing  a 
reexamination  request  to  determine 
whether  that  person  is  a  privy. 

(c)  A  request  filed  by  the  patent  owner 
may  include  a  proposed  amendment  in 
accordance  with  §  1.121(f). 

(d)  If  a  requ^t  is  filed  by  an  attorney 
or  agent  identifying  another  party  on 
whose  behalf  the  request  is  being  filed, 
the  attorney  or  agent  must  have  a  power 
of  attorney  from  that  party  or  be  acting 
in  a  representative  capacity  pursuant  to 
§  1.34(a). 


f  l.9l7HrOmMion««(a  lBqulN«)MitkiJk»'i 
request  for  rasxsmination. 

If  the  request  is  not  accompanied  by 
the  fee  for  requesting  reexamination  or 
all  of  the  other  parts  required  by  §  1.915, 
the  person  identified  as  requesting 
reexamination  will  be  so  notified  and    • 
given  an  opportunity  to  complete  the 
request  within  a  specified  time.  If  the 
fee  for  requesting  reexamination  has 
been  paid  but  the  defect  in  the  request 
is  not  corrected  within  the  specified 
time,  the  determination  whether  or  not 
to  institute  reexamination  will  be  made 
on  the  request  as  it  then  exists.  If  the  fee 
for  requesting  reexamination  has  not 
been  paid,  no  determination  will  be 
made  and  the  request  will  be  placed  in 
the  patent  file  as  a  citation  if  it  complies 
with  the  requirements  of  §  1.901  and/or 
§1.902. 

§1.919   Filing  date  for  request  for 
reexamination. 

The  filing  date  of  the  request  is  the 
date  on  which  the  request  including  the 
entire  fee  for  requesting  reexamination 
is  received;  or,  if  the  request  is  not 
initially  accompanied  by  the  entire  fee, 
the  date  on  which  the  last  portion  of  the 
fee  is  received  in  the  Patent  and 
Trademark  Office. 

§  1 .921    Submission  of  prior  art  by  ttiird 
party  fotiowlng  the  order  for  reexamination. 

Prior  art  submissions  by  the  third 
party  requester  filed  after  the 
reexamination  order  shall  be  limited 
solely  to  prior  art  which  is  used  to  rebut 
a  finding  of  fact  by  the  examiner  or  a    . 
response  of  the  patent  owner. 

S 1 .923    Examiner's  considsration  of  die 
request  for  resxamination. 

Within  three  months  following  the    ■ 
filing  date  of  a  request  for 
reexamination,  an  examiner  will 
consider  the  request  and  determine 
whether  or  not  a  substantial  new 
question  of  patentability  affecting  any 
claim  of  the  patent  is  raised  by  the 
request  and  the  prior  art  cited  therein, 
with  or  without  consideration  of  other 
patents  or  printed  ptibhcations,  or  by 
the  failure  of  the  patent  specification  or 
claim(s)  to  comply  with  the 
requirements  of  35  U.S.C.  112  except  for 
the  best  mode  requirement.  The 
examiner's  determination  will  be  used 
on  the  claims  in  effect  at  the  time  of  the 
determination  and  will  become  a  part  of 
the  official  file  of  the  patent  and  will  be  . 
mailed  to  the  patent  owner  at  the 
address  as  provided  for  in  §  1.33(c)  and 
to  the  person  requesting  reexamination. 

§1.925    Partial  refund  If  request  is  denied. 

Where  no  substantial  new  question  of 
patentability  has  been  found,  a  refund  of 
a  portion  of  the  fee  for  requesting 
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11.931    Oidarto 

(a)  If  a  sidMtantial  new  questi<m  of 
patentability  is  found,  te  determination 
will  include  an  xadn  for  reexamination 
of  the  patent  for  resolution  of  te 
question.  < 

(b)  If  te  order  for  reexamination 
resulted  bmn  a  petition  pursuant  to 
$  1.927.  te  reexamination  will 
ordinarily  be  condiicted  by  an  examiner 
oter  than  te  examiner  responsible  for 
te  initial  determination  under  §  1.923. 

Inibnnatian  Disclosure 

§1.933    InfarmaHan  material  te 
patenteMHty  in  ramamlwaMon  i 

(a)  A  patent  by  its  very  nature  is 
affected  with  a  public  interest.  The 
pubUc  interest  is  best  served,  and  te 
most  effective  reexamination  occurs 
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laairaminafian  nraraedint  is  dnnmiif  V* 
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te  OSes  or  siteutted  to  te  OSes  in 
an  infom^on  disdoaura  statonent 
Howavar.  te  duties  of  candor,  good 
fuAi,  and  disdoaura  have  not  baan 
complied  witfi  if  uy  fraud  on  te  Office 
was  practicad  or  attempted  or  te  duty 
of  disclosum  was  violaitod  through  bad 
{uth  or  intentional  misconduct  by,  or  on 
behalf  of,  the  pateitf  owner  in  te 
reexamination  pracaeding.  Any 
infonnaticm  diadosure  statement  must 
be  filed  with  te  items  listed  in  §  1.98(a) 
as  applied  to  individuals  assodated 
with  te  patmt  owner  in  a 
reexamination  proceeding,  and  should 
be  filed  within  two  months  of  te  date 
of  te  order  for  reexamination,  or  as 
sooner  tereafker  as  possible. 

(b)  Under  this  section,  information  is 
material  to  patentabiUty  in  a 
reexamination  proceeding  when  it  is  not 
ciunulative  to  information  of  record  or 
being  made  of  recoid  in  te 
reexamination  proceeding,  and 

(1)  It  is  a  patent  or  printed  publication 
that  establishes,  by  itself  or  in 
combination  with  other  patents  or 
printed  pubfications,  a  prima  fode  case 
of  unpatentability  of  a  claim;  or 
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Tlw  order  fer  caexaadnatiMi  will 
nonnal^  be  aocorapanied  by  te  initial 
Office  action  00.  the  merits  of  te 
raaxaminalion. 

I1J37   Conduct  of  naaaamtaaMan. 

M  All  reexamination  proceedinas. 
including  any  appeals  to  te  Board  of 
Patent  Appeals  and  Interference,  will  ba 
conducted  with  special  dispatch  within 
te  Office,  unless  te  Conunissionar 
makes  a  determination  tet  there  is  good 
cause  fer  suspending  te  reexamination 
proceding.  A  fiiul  determination  tet 
good  cause  exists  shall  not  be  made 
until  the  patent  owner  and  third  party 
requesters  (if  any)  have  had  a  reasonable 
opportimity  to  comment  on  or  oppose 
any  suspension. 

(b)  E»3ept  as  otherwise  provided,  te 
reexamination  proceeding  will  be 
conducted  in  accordance  with  te 
sections  governing  the  application 
examination  process;  §§1.104  through 
1.119,  and  will  result  in  te  issuance  of 
a  reexamination  certificate  under 
§1.997. 


§1.939    Unauthortiad  I 

Unless  auterized  by  the 
reexamination  regulations  (§§  1.901- 
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1.997),  no  paper  shall  be  filed  prior  to 
the  first  Office  action.  If  an 
unauthorued. paper  is  filed  by  the 
patent  owner  or  third  party  requester,  it 
will  not  be  considered  in  making  the 
determination  imder  §  1.923  and  will  be 
returned. 

fl^l    Amendments  by  patent  owner  and 
ttwiranaettvedate. 

(a)  Any  proposed  amendment  to  the 
description  and  claims  must  be  made  in 
accordance  with  §  1.121(0  and  be 
accompanied  by  an  explanation  of  the 
support  for  the  proposed  amendment  in 
the  disclosure  of  the- patent.  No 
amendment  may  enlarge  the  scope  of 
the  claims  of  the  patent  or  introduce 
new  matter.  No  amendment  may  be 
proposed  for  entry  in  an  expired  patent. 
Moreover,  no  amendment  will  be 
incorporated  into  the  patent  by 
certificate  issued  after  the  expiration  of 
the  patent. 

(bj  Amendments  made  to  a  patent 
during  a  reexamination  proce^ling  will 
not  be  efi'ective  until  a  reexamination 
certificate  is  issued. 

f  1.943    Length  of  responses  and  brieto. 

Responses  and  appellant  briefs  by  the 
patent  owner  (including  amendments) 
and  third  party  requester,  if  any,  shall 
not  exceed  50  pages  in  length,  excluding 
Appendix  of  claims  and  reference 
materials  such  as  prior  art  references. 
All  further  briefs  by  any  party  shall  not 
exceed  35  pages  in  length. 

f  1-945   Response  by  patent  owner. 

The  patent  owner  will  be  given  at 
least  thirty  (30)  days  to  respond  to  any 
Office  action.  Such  response  may 
include  arguments  in  response  to  any 
rejections  and/or  proposed  amendments 
or  new  claims  to  place  the  patent  in 
condition  where  all  claims,  if  amended 
as  proposed,  would  be  patentable. 

f1.947    Response  by  ttiM  party  requester 
to  patent  owner's  response. 

If  the  patent  owner  files  a  response  to 
an  Office  action,  any  third  party 
requester  may  once  file  written 
comments  within  a  period  of  one  month 
&x)m  the  date  of  service  of  the  patent 
owner's  response.  These  comments 
shall  be  limited  to  issues  covered  by  the 
action  or  the  patent  owner's  response. 

§1.949   Exsminer's  Office  action  closing 
prosecution. 

Upon  consideration  of  the  issues  and/ 
or  grounds  of  rejection  a  second  or 
subsequent  time,  or  upon  allowance  of 
all  claims,  the  examiner  shall  issue  an 
Office  action  treating  all  claims  present 
in  the  reexaminatiot)  proceeding,  which 
may  be  an  action  closing  prosecution. 
An  action  will  not  normally  close 


prosecution  if  it  includes  a  new  ground 
of  rejection  which  was  not  previously 
addressed  by  the  patent  owner,  unless 
the  new  ground  was  necessitated  by  an 
amendment. 

S  1.951    Responses  atter  oniee  action 
closing  prosecution. 

After  any  action  closing  prosecution 
issued  by  the  examiner,  the  third  pairty 
requester  may  once  file  written 
comments  limited  to  the  Issues  raised  in 
the  Office  action  closing  prosecution. 
Such  comments  must  be  filed  within  the 
time  set  for  response  in  thie  action 
closing  prosecution.  Wheil  the  third 
party  requester  does  file  such 
conunents,  the  patent  owner  may  file 
comments  responding  to  the  third  ^>arty 
requester's  comments  within  one  month 
fit)m  the  date  of  service  of  the  third 
party  requester's  comments  on  the 
patent  owner.  '    ' 

(b)  After  any  action  closiiig     '' 
prosecutioU  issued  by  the  examiner,  the 
patent  owner  may  once  file  written 
comments  limited  to  the  issues  raised  in 
the  reexamination  proceeding  and/or 
present  a  proposed  amendment  to  the 
claims  which  amendment  will  be 
subject  to  the  criteria  of  §  1.116  as  to 
whether  it  shall  be  entered  and/or 
considered.  Such  comments  and/or 
proposed  amendments  must  be  filed 
within  the  time  set  for  response  iti  the 
action  closing  prosecution.  Where  the 
patent  owner  does  file  such  comments 
and/or  proprosed  amendment,  the  third 
party  requester  may  file  comments 
responding  to  such  comments  and/or 
proposed  amendments  by  the  patent 
owner  within  one  month  from  the  date 
of  service  of  petent  owner's  comments 
and/or  proposed  amendment  on  the 
third  party  requester.  •-- 

§1.953    Examiner's  Right  Of  Appeal  Notioa. 

Upon  OMisidering  the  responses  of  the 
patent  owner  and  any  third  party 
requester  subsequent  to  the  Office 
action  closing  prosecution,  or  upon 
expiration  of  the  time  for  submitting 
such  responses,  the  examiner  shall  issue 
a  "Right  of  Appeal  Notice,"  unless  the 
examiner  reopens  prosecution.  The 
"Right  of  Appeal  Notice"  shall  include 
a  final  rejection  and/or  final  decision 
favorable  to  patentability  which  shall 
identify  the  status  of  each  claim  and 
reasons  for  patentability  or  grounds  of 
rejection  for  each  claim.  It  shall  set  a  30- 
day  or  one  month  time  period, 
whichever  is  longer,  for  either  party  to 
appeal.  If  no  appeal  follows,  the 
reexamination  proceeding  will  be 
terminated  and  the  Commissioner  will 
proceed  to  issue  a  certificate  under 
§  1.997  in  accordance  with  the  last 
action  of  the  Office. 


Interviews 

§1.955    Interviews  In  reexaminatUMi 
procaadings. 

(a)  Interviews  in  reexaminaticm 
proceedings  pending  before,  the  Office 
between  examiners  and  the  owners  of 
such  patents  or  their  attorneys  or  agents 
of  record  must  be  had  in  the  Office  at 
such  times,  within  Office  hoius,  as  the 
respective  examiners  may  designate. 
Interviews  will  not  be  permitted  at  any 
other  time  or  place  without  the  j. 

authority  of  the  (Commissioner. 
Interviews  should  be  arranged  for  in.  -. 
advance.  A  third  party  requester  may . 
not  initiate  an  interview.  A  third  party 
requester  has  a  right  to  participate  in  an 
interview  initiated  by  the  patent  owner 
or  the  examiner  and  must  be  given  ^.  •  . 
adequate  notice  and  opportunity  to.:*  - 
participate.  A  senior  level  Office  official 
will  be  present  when  the  interview  is 
attended  by  a  third  party  requester. 

(b)  Interviews  for  the  discussion  of  the 
patentability  of  claims  in  patents 
involved  in  reexamination  proceedings 
will  not  be  initiated  by  the  patent  owner 
prior  to  the  first  Office  action  thereon. 

(c)  In  every  instance  of  an  interview 
with  an  examiner,  each  party  must 
present  a  statement  of  the  issues  which 
were  discussed.  An  interview  does  not 
remove  the  necessity  for  response  to 
Office  actions  as  specified  in  §  1. ill. 

Extensions  of  Time  and  Revival  of 
Proceedings 

§  1.957    Extensions  of  time  and  cause  for 
termination  In  reexamination  proceedings. 

(a)  The  time  for  taking  any  action  by 
a  patent  owner  or  third  party  requester 
in  a  reexamination  proceeding  will  be 
extended  only  for  sufficient  cause,  and 
for  a  reasonable  time  specified.  Any    .:,, 
request  for  such  extension  must  be  fileJ 
on  or  before  the  day  on  which  action  by 
the  patent  owner  or  third  party 
requester  is  due,  but  in  no  case  will  the 
mere  filing  of  a  request  effect  any 
extension.  See  §  1.304(a)  for  extensions 
of  time  for  filing  a  notice  of  appeal  to 
the  U.S.  Court  of  Appeals  for  the 
Federal  Circuit. 

(b)  If  the  patent  owner  fails  to  file  a 
timely  and  appropriate  response  to  any 
Office  action  in  a  reexamination 
proceeding,  the  reexamination 
proceeding  will  be  terminated  and  the 
Commissioner  will  proceed  to  issue  a 
certificate  under  §  1.997  in  accordance 
with  the  last  action  of  the  Office,  unless 
there  is  a  third  party  requester  and 
claims  are  found  patentable. 

(c)  If  there  is  a  mird  party  requester 
and  claims  are  found  patentable,  and 
the  patent  owner  fails  to  file  a  timely 
and  appropriate  response  to  any  action 
in  a  reexamination  proceeding. 
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prosecution  will  be  limited  to  claims 
found  patentable  at  the  time  of  the 
failure  to  respond  and  to  claims  which 
do  not  enlarge  the  scope  of  the  claims 
found  patentable  at  that  time. 

§  1 .958    Revival  of  terminated  proceedings. 

(a)  A  reexamination  proceeding 
terminated  for  failure  to  prosecute  may 
be  revived  as  a  pending  proceeding  if  it 
is  shown  to  the  satisfaction  of  the 
Commissioner  that  the  delay  was 
imavoidable.  A  petition  to  revive  an 
unavoidably  terminated  reexamination 
proceeding  must  be  promptly  filed  after 
the  patent  owner  is  notified  of,  or 
otherwise  becomes  aware  of,  the 
termination  of  the  proceeding,  and  must 
be  accompanied  by: 

(1)  a  proposed  response  to  continue 
prosecution  of  that  proceeding  unless  it 
has  been  previously  filed; 

(2)  the  petition  fee  as  set  forth  in 
§1.17(1);  and 

(3)  a  showing  that  the  delay  was 
unavoidable.  The  showing  must  be  a 
verified  showing  if  made  by  a  person 
not  registered  to  practice  before  the 
Patent  and  Trademark  Office. 

(b)"A  reexamination  proceeding 
terminated  for  failure  of  the  patent 
owner  to  prosecute  may  be  revived  as  a 
pending  proceeding  if  the  delay  in 
prosecution  was  unintentional.  A 
petition  to  revive  an  unintentionally 
terminated  reexamination  proceeding 
must  be: 

(1)  accompanied  by  a  proposed 
response  to  continue  prosecution  of  that 
proceeding  unless  it  has  been 
previously  filed; 

(2)  accompanied  by  the  petition  fee  as 
set  forth  in  §  1.17(m): 

(3)  accompanied  by  a  statement  that 
the  delay  was  unintentional.  The 
statement  must  be  a  verified  statement 
if  made  by  a  person  not  registered  to 
practice  before  the  Patent  and 
Trademark  Office.  The  Commissioner 
may  require  additional  information 
where  there  is  a  question  whether  the 
delay  was  imintentional;  and 

(4)  filed  either: 

(i)  within  two  months  of  the  date  of 
the  first  Office  notification  that  the 
proceeding  has  been  terminated;  or 

(ii)  within  two  months  of  the  date  of 
the  first  decision  on  a  petition  to  revive 
under  paragraph  (a)  of  this  section 
which  was  timely  filed  within  the  time 
period  set  forth  in  paragraph  (b)(4)(i)  of 
this  section. 

(c)  Any  request  for  reconsideration  or 
review  of  a  decision  refusing  to  revive 
a  proceeding  upon  petition  filed 
piusuant  to  paragraph  (a)  or  (b)  of  this 
section,  to  be  considered  timely,  must 
be  filed  within  two  months  of  the 


decision  refusing  to  revive  or  within 
such  time  as  set  in  the  decision. 

(d)  The  time  periods  set  forth  in  this 
section  cannot  be  extended,  except  that 
the  time  period  set  forth  in  paragraph  (c) 
of  this  section  may  be  extended  under 
the  provisions  of  §  1.957(a). 

Appeal  to  the  Board  of  Patent  Appeals 
and  Interferences 

§  1 .959    Notice  of  appeal  and  cross  appeal 
to  Board  of  Patent  Appeals  and 
interferences. 

(a)  (1)  Once  a  "Right  of  Appeal 
Notice"  has  been  issued,  by  filing  a 
notice  of  appeal  within  the  time 
provided  in  §  1.953  and  paying  the  fee 
set  forth  in  §  1.17(e),  the  patent  owner 
may  appeal  to  the  Board  of  Patent 
Appeals  and  Interferences  with  respect 
to  any  decision  adverse  to  the 
patentability  of  any  original  or  proposed 
amended  or  new  claim  of  the  patent. 

(2)  Once  a  "Right  of  Appeal  Notice" 
has  been  issued,  by  filing  a  notice  of 
appeal  within  the  time  provided  in 
§  1.953  and  paying  the  fee  set  forth  in 
§  1.17(e),  a  third  party  requester 
involved  in  a  reexamination  proceeding 
may  appeal  to  the  Board  of  Patent 
Appeals  and  Interferences  with  respect 
to  any  final  decision  favorable  to  the 
patentability  of  any  original  or  proposed 
amended  or  new  claim  of  the  patent. 

(b)  (1)  Within  fourteen  days  of  service 
of  a  third  party  requester's  notice  of 
appeal,  and  upon  payment  of  the  fee  set 
forth  in  §  1.17(e),  a  patent  owner  who 
has  not  filed  a  notice  of  appeal  may  file 
a  notice  of  cross  appeal  with  respect  to 
any  decision  adverse  to  the  patentability 
of  any  original  or  proposed  amended  or 
new  claim  of  the  patent. 

(2)  Within  fourteen  days  of  service  of 
a  patent  owner's  notice  of  appeal,  and 
upon  payment  of  the  fee  set  forth  in 
§  1.17(e),  a  third  party  requester  who 
has  not  filed  a  notice  of  appeal  may  file 
a  notice  of  cross  appeal  with  respect  to 
any  final  decision  favorable  to  the 
patentability  of  any  original  or  proposed 
amended  or  new  claim  of  the  patent 

(c)  The  appeal  in  a  reexamination 
proceeding  must  identify  the  claim(s) 
appealed,  and  must  be  signed  by  the 
patent  owner  or  third  party  requester,  or 
their  duly  authorized  attorney  or  agent. 

(d)  An  appeal  when  taken  must  be 
taken  from  die  rejection  of  all  claims 
under  rejection  in  a  Right  of  Appeal 
Notice  which  the  patent  owner  proposes 
to  contest,  or  bom  the  determination  of 
patentability  of  all  claims  indicated  as 
patentable  in  a  Right  of  Appyeal  Notice 
which  the  third  party  requester 
proposes  to  contest.  Questions  relating 
to  matters  not  affecting  the  merits  of  the 
invention  may  be  required  to  be  settled 
before  an  appeal  can  be  considered. 


(e)  The  time  periods  set  forth  in 
§§  1.959  through  1.969  are  subject  to  the 
provisions  of  §  1.957(a)  for 
reexamination  proceedings.  See 
§  1.304(a]  for  extensions  of  time  for 
filing  a  notice  of  appeal  of  the  U.S. 
Court  of  Appeals  for  the  Federal  Grcuit. 

§1.961    Jurisdiction  over  appeal.     * 

Jurisdiction  over  the  patent  under 
reexamination  passes  to  the  Board  of 
Patent  Appeals  and  Interferences  upon 
transmittal  of  the  file,  including  all 
briefs  and  examiner's  answers,  to  the 
Board.  Prior  to  the  entry  of  a  decision 
on  the  appeal,  the  Commissioner  may 
sua  sponte  order  the  patent  remanded  to 
the  examiner,  for  action  consistent  with 
the  Commissioner's  order. 

§  1 .962    Appellant  and  respondent  defined. 

For  the  purposes  of  reexamination, 
appellant  is  any  party  filing  a  notice  of 
appeal.  A  respondent  is  any  opposing 
party  responding  to  the  appeal  of  the 
appellant.  If  more  than  one  party 
appeals,  each  is  an  appellant  with 
respect  to  the  claims  to  which  his  or  her 
appeal  is  directed  and,  to  the  extent 
each  responds,  each  is  a  respondent 
with  respect  to  the  claims  to  which  his 
or  her  opponent's  appeal  is  directed. 

§1.963    Time  for  filing  biiefs. 

(a)  If  a  party  files  a  notice  of  appeal 
or  cross  appeal,  the  party  must  file  an 
appellant  brief  within  two  months  of  the 
date  of  filing  of  their  notice  of  appeal  or 
cross  appeal.  However,  if  another  party 
files  a  notice  of  appeal  or  cross  appeal 
subsequent  to  that  of  the  party,  then  the 
party  must  file  an  appeal  brief  within 
two  months  of  the  date  of  filing  of  the 
subsequent  notice  of  appeal  or  cross 
appeal,  so  that  the  appellant  briefs  of  all 
parties  filing  a  notice  of  appeal  or  cross 
appeal  will  be  due  no  later  than  two 
months  after  the  last-filed  notice. 

(b)  Once  an  appellant  brief  has  been 
properly  filed,  an  opposing  party  may 
file  a  respondent  brief  within  one  month 
fiT>m  the  date  of  service  of  the  appellant 
brief.  The  examiner  will  consider  both 
the  appellant  and  respondent  briefs  and 
prepare  an  examiner's  answer. 

(c)  The  third  party  requester  and  the 
patent  owner  may  each  file  a  reply  brief 
within  one  month  of  the  date  of  the 
examiner's  answer.  No  further  brief  will 
be  acknowledged  or  considered. 

§1.965    AppMiant  brief. 

(a)  Appellant(s)  shall,  within  time 
limits  for  filing  set  forth  in  §  1.963,  file 
a  brief  in  triplicate  and  serve  the  brief 
on  all  parties  in  accordance  with 
§  1.903.  The  brief  must  be  accompanied 
by  the  requisite  fee  set  forth  in  §  1.17(f) 
and  must  set  forth  the  authorities  and 
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arguments  on  which  appellant  will  rely 
to  maintain  the  appeal.  Any  argimients 
or  authorities  not  included  in  the  brief 
will  be  refused  consideration  by  the 
Board  of  Patent  Appeals  and 
Interferences,  unless  good  cause  is 
shown. 

(b)  Qn  failure  of  a  party  to  file  the 
brief,  accompanied  by  the  requisite  fee, 
within  the  time  allowed,  the  appeal 
shall  stand  dismissed  with  respect  to 
the  claims  appealed  by  that  party. 

(c)  The  brief  shall  contain  the 
following  items  under  appropriate 
headings  and  in  the  order  indicated 
below  unless  the  brief  is  filed  by  a  party 
who  is  not  represented  by  a  registered 
practitioner. 

(1)  Real  Party  in  Interest.  A  statement 
identifying  the  real  party  in  interest,  if 
the  party  named  in  the  caption  of  the 
brief  is  not  the  real  party  in  interest. 

(2)  Related  Appeals  and  Interferences. 
A  statement  identifying  by  number  and 
filing  date  all  other  appeals  or 
interferences  known  to  the  appellant, 
the  appellant's  legal  representative,  or 
assignee  which  will  directly  afiiect  or  be 
directly  affected  by  or  have  a  bearing  on 
the  Board's  decision  in  the  pending 
appeal. 

(3)  Status  of  Claims.  A  statement  of 
the  status  of  all  the  claims,  pending  or 
cancelled,  and  identifying  the  claims 
appealed. 

(4)  Status  of  Amendments.  A 
statement  of  the  status  of  any 
amendment  filed  subsequent  to  final 
rejection. 

(5)  Summary  of  Invention.  A  concise 
explanation  of  the  invention  or  subject 
matter  defined  in  the  claims  involved  in 
the  appeal,  which  shall  refer  the 
specification  by  column  and  line 
number,  and  to  the  drawing(s),  if  any, 
by  reference  characters. 

(6)  Issues.  A  concise  statement  of  the 
issues  presented  for  review. 

(7)  Grouping  of  Claims.  For  each 
ground  of  rejection,  or,  in  the  case 
where  the  appeal  is  by  a  third  party 
reqiiester,  each  determination  of 
patentability  or  determination  of 
inapplicability  of  a  proposed  rejection, 
whidi  appellant  contests  and  which 
appUes  to  a  group  of  two  or  more 
claims,  the  Board  shall  select  a  single 
claim  from  the  group  and  shall  decide 
the  appeal  as  to  the  ground  of  rejection 
on  the  basis  of  that  claim  alone  unless 
a  statement  is  included  that  the  claims 
of  the  group  do  not  stand  or  fall  together 
and,  in  the  argument  under  paragraph 
(c)(8)  of  this  section,  appellant  explains 
why  the  claims  of  this  group  are 
believed  to  be  separately  patentable  or 
unpatentable.  Merely  pointing  out 
differences  in  what  the  claims  cover  is 


not  an  argument  as  to  why  the  claims 
are  separately  patentable. 

(8)  Argument.  The  contentions  of 
appellant  with  respect  to  each  of  the 
issues  presented  for  review  in  paragraph 
(c)(6)  of  this  section,  and  the  basis 
therefor,  with  citations  of  the 
authorities,  statues,  and  parts  of  the 
record  relief  on.  Each  issue  should  be 
treated  under  a  separate  heading. 

(i)  For  each  rejection  or,  in  the  case 
where  the  appeal  is  by  a  third  party 
requester,  any  other  determination 
under  35  U.S.C.  112,  first  paragraph,  the 
argument  shall  specify  the  errors  in  the 
rejection  or  other  determination  and 
how  the  first  paragraph  of  35  U.S.C.  112 
is  or  is  not  complied  with,  including,  as 
appropriate,  how  the  specification  and 
drawings,  if  any, 

(A)  describe  or  fail  to  describe  the 
subject  matter  defined  by  each  of  the 
appealed  claims,  and 

(B)  enable  or  fail  to  enable  any  person 
skilled  in  the  art  to  make  and  use  the 
subject  matter  defined  by  each  of  the 
appealed  claims,  and 

lii)  For  each  rejection,  or  in  the  case 
where  the  appeal  is  filed  by  a  third 
party  requester,  any  determination, 
under  35  U.S.C.  112,  second  paragraph, 
the  argument  shall  specify  the  errors  in 
the  rejection  or  other  determination  and 
how  the  claims  do  or  do  not  particularly 
point  out  and  distinctly  claim  the 
subject  matter  which  appellant  regards 
as  the  invention. 

(iii)  For  each  rejection  or,  in  the  case 
where  the  appeal  is  by  a  third  party 
requester,  each  determination  of 
patentability,  under  35  U.S.C.  102.  the 
argument  shall  specify  the  errors  in  the 
rejection  or  determination  and  why  the 
appealed  claims  are  or  are  not 
patentable  under  35  U.S.C.  102, 
including  any  specific  limitations  in  the 
appealed  claims  which  are  not 
described  in  the  prior  art. 

(iv)  For  each  rejection  or,  in  the  case 
where  the  appeal  is  by  a  third  party 
requester,  each  determination  of 
patentability  under  35  U.S.C.  103,  the 
argument  shall  specify  the  errors  in  the 
rejection  or  determination  and,  if 
appropriate,  the  specific  limitations  in 
the  appealed  claims  which  are  or  are  not 
described  in  the  prior  art,  and  shall 
explain  how  such  limitations  render  the 
claimed  subject  matter  obvious  or 
unobvious  over  the  prior  art.  If  the 
rejection  or  determination  is  based  upon 
a  combination  of  references,  the 
argument  shall  explain  why  the 
references,  taken  as  a  whole,  do  or  do 
not  suggest  the  claimed  subject  matter, 
and  shall  include,  as  may  be 
appropriate,  an  explanation  of  why 
features  disclosed  in  one  reference  may 
or  may  not  properly  be  combined  with 


features  disclosed  in  another  reference. 
A  general  argument  that  all  the 
limitations  are  or  are  not  described  in  a 
single  reference  does  not  satisfy  the 
reouirements  of  this  paragraph. 

(v)  For  any  rejection  or,  in  the  case  • 
where  the  appeal  is  by  a  third  party 
requester,  any  determination  of 
patentability,  other  than  those  referred 
to  in  paragraphs  (c)(8)(i)  to  (iv)  of  this 
section,  the  argument  shall  specify  the 
errors  in  the  rejection  or  other 
determination  and  the  specific 
limitations  in  the  appealed  claims,  if 
appropriate,  or  other  reasons,  which 
cause  the  rejection  or  other 
determination  to  be  in  error. 

(9)  Appendix.  An  appendix 
containing  a  copy  of  the  claims  involved 
in  the  appeal. 

(d)  If  a  Drief  is  filed  which  does  not 
comply  with  all  the  requirements  of 
paragraph  (c)  of  this  section,  appellant 
will  be  notified  of  the  reasons  for  non- 
compliance and  provided  with  a  period 
of  one  month  within  which  to  file  an 
amended  brief.  If  the  appellant  does  not 
file  an  amended  brief  diuing  the  one- 
month  period,  or  files  an  amended  brief 
which  does  not  overcome  all  the  reasons 
for  non-compliance  stated  in  the 
notification,  the  appeal  will  stand 
dismissed  as  to  that  party. 

§  1 .967    Respondent  brief. 

(a)  The  brief(s)  if  the  respondent(s) 
specified  in  §  1.963  must  be  filed  in 
triplicate,  served  on  all  other  parties  in 
accordance  with  §  1 .903  and  be 
accompanied  by  the  requisite  fee  set 
forth  in  §  1.17(f).  Any  arguments  or 
authorities  not  included  in  the  brief  will 
be  refused  consideration  by  the  Board  of 
Patent  Appeals  and  Interferences,  unless 
good  cause  is  shown.  The  respondent 
brief  shall  be  limited  to  issues  raised  in 
the  appellant  brief  to  which  the 
respondent  brief  is  directed. 

(d)  The  respondent  brief  shall  contain 
the  following  items  imder  appropriate 
headings  and  in  the  order  here 
indicated,  and  may  include  an  appendix 
containing  portions  of  the  record  on 
which  reliance  is  made: 

(1)  Real  party  in  Interest.  A  statement 
identifying  the  real  party  in  interest,  if 
the  party  named  as  the  respondent  in 
the  brief  is  not  the  real  party  in  interest. 

(2)  Related  Appeals  and  Interferences. 
A  statement  identifying  by  number  and 
filing  date  all  other  appeals  or 
interferences  known  to  the  respondent, 
the  respondent's  legal  representative,  or 
assignee  (if  any)  which  will  directly 
affect  or  be  directly  affected  by  or  have 

a  bearing  on  the  Board's  decision  in  the 
pending  appeal. 

(3)  Status  of  claims.  A  statement 
accepting  or  disputing  appellant's 
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statement  of  the  stat\is  of  claims.  If 
appellant's  statement  of  the  status  of 
claims  is  disputed,  the  errors  in 
appellant's  statement  must  be  specified 
with  particularity. 

(4)  Status  of  amendments.  A 
statement  accepting  or  disputing 
appellant's  statement  of  the  status  of 
amendments.  If  appellant's  statement  of 
the  status  of  amendments  is  disputed, 
the  errors  in  appellant's  statement  must 
be  specified  with  particularity. 

(5)  Summary  of  invention.  A 
statement  accepting  or  disputing 
appellant's  summary  of  the  invention  or 
subject  matter  defined  in  the  claims 
involved  in  the  appeal.  If  appellant's 
summary  of  the  invention  or  subject 
matter  defined  in  the  claims  involved  in 
the  appeal  is  disputed,  the  errors  in 
appellant's  summary  must  be  specified 
with  particularity.  A  counter 
explanation  of  the  invention  may  be 
made. 

(6)  Issues.  A  statement  accepting  or 
disputing  appellant's  statement  of  the 
issues  presented  for  review  and 
identifying  any  examiner's 
determination  not  to  make  a  rejection 
proposed  by  the  third  party  requester.  If 
appellant's  statement  of  the  issues 
presented  for  review  is  disputed,  the 
errors  in  appellant's  statement  must  be 
specified  with  particularity.  A  counter 
statement  of  the  issues  for  review  may 
be  made. 

(7)  Grouping  of  claims.  A  statement 
accepting  or  disputing  any  statement  by 
appellant  that  allowed  or  rejected 
claims  stand  or  fall  together.  If 
appellant's  statement  is  disputed,  the 
errors  in  appellant's  statement  must  be 
specified  with  particularity.  A  counter 
statement  may  be  made. 

(8)  Argument.  A  statement  accepting 
or  disputing  the  contentions  of  the 
appellant  with  respect  to  each  of  the 
issues.  If  a  contention  of  the  appellant 
or  a  determination  of  the  examiner  not 
to  make  a  rejection  proposed  by  the 
requester  is  disputed,  the  errors  in 
appellant's  argument  or  examiner's 
determination  must  be  specified  with 
particularity,  stating  the  basis  therefor, 
with  citations  of  the  authorities,  statutes 
and  parts  of  the  record  relied  on.  Each 
issue  should  be  treated  imder  a  separate 
heading.  An  argument  may  be  made 
with  respect  to  each  of  the  issues  stated 
in  the  coimter  statement  of  the  issues, 
with  each  counter  stated  issue  being 
treated  under  a  separate  heading.  The 
provisions  of  §§  1.965(c)(8)(iii)  and  (iv) 
of  these  regulations  shall  apply  to  any 
argtunent  raised  under  35  U.S.C.  102  or 
103. 

(c)  If  a  respondent  brief  is  filed  which 
does  not  comply  with  all  the 
requirements  of  paragraph  (b)  of  this 


section,  respondent  will  be  notified  of 
the  reasons  for  non-compliance  and 
provided  with  a  period  of  one  month 
within  which  to  file  an  amended  brief. 
If  the  respondent  does  not  file  an 
amended  brief  during  the  one-month 
period,  or  files  an  amended  brief  which 
does  not  overcome  all  the  reasons  for 
non-compliance  stated  in  the 
notification,  the  respondent  brief  will 
not  be  received  into  the  record  and  will 
not  be  considered. 

§  1 .969    Examiner's  answer. 

The  primary  examiner  may,  within 
such  time  as  may  be  directed  by  the 
Commissioner,  fiimish  a  written 
statement  in  answer  to  the  patent 
owner's  and/ or  third  party  requester's 
appellant  brief  or  respondent  brief 
including  such  explanation  of  the 
invention  claimed  and  of  the  references 
and  groimds  of  rejection  or  reasons  for 
patentability  as  may  be  necessary, 
supplying  a  copy  to  the  patent  owner 
and  each  third  party  requester,  if  any.  If 
the  primary  examiner  shall  find  that  the 
appeal  is  not  regular  in  form  or  does  not 
relate  to  an  appealable  action,  he  or  she 
shall  so  state  and  a  petition  fit)m  such 
decision  may  be  taken  to  the 
Commissioner  as  provided  in  §  1.181. 

§1.971    Reply  brief. 

(A)  The  patent  owner  and  any  third 
party  requester  may  each  file  a  reply 
brief  directed  only  to  such  new  points 
of  argument  as  may  be  raised  in  the 
examiner's  answer,  within  one  month 
irom  the  date  of  such  answer.  The  new 
points  of  argument  shall  be  specifically 
identified  in  the  reply  brief.  If  the 
examiner  determines  that  the  reply  brief 
is  not  directly  only  to  new  points  of 
argument  raised  in  the  examiner's 
answer,  the  examiner  may  refuse  entry 
of  the  reply  brief  and  will  so  notify  the 
appellant. 

(b)  If  the  examiner's  answer  expressly 
states  that  it  includes  a  new  ground  of 
rejection  or  allowance  of  claims  not 
previously  allowed,  the  party  adversely 
affected  must  file  a  reply  thereto  within 
one  month  frdhi  the  date  of  such  answer 
to  avoid  dismissal  of  the  appeal  as  to  the 
claims  subject  to  the  new  ground  of 
rejection  or  allowance;  such  reply  may 
be  accompanied  by  any  amendment  (in 
the  case  of  the  patent  owner)  or  material 
appropriate  to  the  new  ground.  See 
§  1.957  for  extensions  of  time  for  filing 
a  reply  brief. 

§1.973    Oral  hearing. 

(a)  An  oral  hearing  should  be 
requested  only  in  those  circumstances 
in  which  the  appellant,  or  a  respondent 
who  has  filed  a  respondent  brief  under 
§  1.967,  considers  such  a  hearing 


necessary  or  desirable  for  a  proper 
presentation  of  the  appeal.  An  appeal 
decided  without  an  oral  hearing  will 
receive  the  same  consideration  by  the 
Board  of  Patent  Appeals  and 
Interferences  as  an  appeal  decided  after 
oral  hearing. 

(b)  If  appellant,  or  a  respondent  who 
has  filed  a  respondent  brief  under 

§  1.967,  desires  an  oral  hearing,  he  or 
she  must  file  a  written  request  for  such 
hearing  accompanied  by  the  fee  set  forth 
in  §  1.17(g)  within  one  month  after  the 
date  of  the  examiner's  answer.  If 
appellant,  or  a  respondent  who  has  filed 
a  respondent  brief  under  §  1.967, 
requests  an  oral  hearing  and  submits 
therewith  the  fee  set  forth  in  §  1.17(g), 
an  oral  argiunent  may  be  presented  by, 
or  on  behalf  of,  the  primary  examiner  if 
considered  desirable  by  either  the 
primary  examiner  or  the  Board.  See 
§  1.957  for  extensions  of  time  in  a 
reexamination  proceeding. 

(c)  If  no  request  and  fee  for  oral 
hearing  have  been  timely  filed  by  an 
appellant  or  a  respondent  who  has  filed 
a  respondent  brief  under  §  1.967,  the 
appeal  will  be  assigned  for 
consideration  and  decision.  If  an 
appellant  or  respondent  who  has  filed  a 
respondent  brief  xmder  §  1.967  has 
requested  an  oral  hearing  and  has 
submitted  the  fee  set  forth  in  §  1.17(g), 

a  hearing  date  will  be  set,  and  notice 
thereof  given  to  each  appellant,  to  the 
primary  examiner  and  to  each 
respondent  who  has  filed  a  respondent 
brief  under  §  1.967.  The  notice  shall  set 
a  period  within  which  all  requests  for 
oral  hearing  shall  be  submitted.  Hearing 
will  be  held  as  stated  in  the  notice,  and 
oral  argument  will  be  limited  to  twenty 
minutes  for  each  appellant  and 
respondent,  and  fifteen  minutes  for  the 
primary  examiner  unless  otherwise 
ordered  before  the  hearing  begins. 

§  1 .975    Affidavits  or  declarations  after 
appeal. 

Affidavits,  declarations,  or  exhibits 
submitted  after  the  case  has  been 
appealed  vriW  not  be  admitted  without 
a  showing  of  good  and  sufficient  reasons 
why  they  were  not  earlier  presented. 

§  1 .977    Decision  by  ttie  Board  of  Patent 
Appeals  and  interferences. 

(a)  The  Board  of  Patent  Appeals  and 
Interferences,  in  its  decision,  may  affirm 
or  reverse  the  decision  of  the  examiner 
in  whole  or  in  part  on  the  grounds  and 
on  the  claims  specified  by  the  examiner, 
or  on  the  grounds  presented  by  a  third 
party  requester,  or  remand  the 
reexamination  proceeding  to  the 
examiner  for  further  consideration.  The 
affirmance  of  the  rejection  or  allowance 
of  a  claim  on  any  of  the  grounds 
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specified  constitutes  a  general 
affinnance  of  the  decision  of  the 
examiner  on  that  claim,  except  as  to  any 
ground  specifically  reversed  or 
otherwise  stated.  A  rejection  of  claims 
by  the  examiner  may  also  be  affirmed  on 
the  basis  of  the  arguments  presented  by 
the  third  party  requester. 

(b)  Should  the  board  of  Patent 
Appeals  and  Interferences  have 
knowledge  of  any  groimds  for  rejecting 
any  appealed  claim  not  raised  in  the 
appeal,  it  may  include  in  the  decision 
a  statement  to  that  effect  with  its 
reasons  for  so  holding,  which  statement 
shall  constitute  a  new  rejection  of  the 
claims.  A  new  rejection  shall  not  be 
considered  final  for  purposes  of  judicial 
review.  When  the  Board  of  Patent 
Appeals  and  Interferences  makes  a  new 
rejection  of  an  appealed  claim,  the 
patent  owner  may  exercise  one  of  the 
following  two  options  with  respect  to 
the  new  groimd: 

(1)  The  patent  owner  may  submit  an 
appropriate  amendment  of  the  claims  so 
rejected  or  a  showing  of  facts,  or  both, 
and  have  the  matter  reconsidered  by  the 
examiner,  in  which  event  the  patent 
will  be  remanded  to  the  examiner.  The 
statement  of  the  Board  of  Patent 
Appeals  and  Interferences  shall  be 
binding  upon  the  examiner  unless  an 
amendment  or  showing  of  facts  not 
previously  of  record  be  made  which,  in 
the  opinion  of  the  examiner,  overcomes 
the  new  ground  for  rejection  stated  in 
the  decision.  Should  the  examiner  again 
reject  the  claims,  the  patent  owner  may 
again  appeal  to  the  Board  of  Patent 
Appeals  and  Interferences. 

(2)  The  patent  owner  may  have  the 
case  reconsidered  under  §  1.979(b)  by 
the  Board  of  Patent  Appeals  and 
Interferences  upon  the  same  record.  The 
request  for  reconsideration  shall  address 
the  new  ground  for  rejection  and  state 
with  particularity  the  points  believed  to 
have  been  misapprehended  or 
overlooked  in  rendering  the  decision 
and  also  state  all  other  grounds  upon 
which  reconsideration  is  sought.  Where 
request  for  such  reconsideration  is 
made,  the  Board  of  Patent  Appeals  and 
Interferences  shall  reconsider  the  new 
ground  for  rejection  and.  if  necessary. 
rendered  a  new  decision  which  shall 
include  all  grounds  upon  which  a 
patent  is  refused.  The  decision  on 
reconsideration  is  deemed  to 
incorporate  the  earlier  decision,  except 
for  those  portions  specifically 
withdrawn  on  reconsideration,  and  is 
final  for  the  purpose  of  judicial  review. 

(c)  Shoula  the  decision  of  the  Board 
of  Patent  Appeals  and  Interferences 
include  an  explicit  statement  that  a 
claim  may  be  allowed  in  amended  form, 
patent  owner  shall  have  the  right  to 


amend  in  conformity  with  such 
statement  which  shall  be  binding  on  the 
examiner  in  the  absence  of  new 
references  or  grounds  of  rejection. 

(d)  Although  the  Board  of  Patent 
Appeals  and  Interferences  normally  will 
confine  its  decision  to  a  review  of 
rejections  and  allowances  made  by  the 
examiner  and/or  arguments  of  the  third 

Earty  requester,  should  it  have 
nowledge  of  any  grounds  for  rejecting 
any  allowed  claim  not  advanced  by  the 
examiner  or  third  party  requester,  it  may 
recommend  a  rejection  of  the  claim  in 
its  decision  and  remand  the  case  to  the 
examiner.  In  such  event,  the  Board  shall 
set  a  period,  not  less  than  one  month, 
within  which  the  patent  owner  may 
submit  to  the  examiner  an  appropriate 
amendment,  a  showing  of  facts  or 
reasons,  or  both,  in  order  to  avoid  any 
grounds  for  rejection  set  forth  in  the 
recommendation  of  the  Board  of  Patent 
Appeals  and  Interferences.  The 
examiner  shall  be  boimd  by  any  such 
recommended  rejection  and  shall  enter 
and  maintain  the  recommended 
rejection  unless  an  amendment  or 
showing  of  facts  not  previously  of 
record  is  filed  which,  in  the  opinion  of 
the  examiner,  overcomes  the 
reconunended  rejection.  Should  the 
examiner  make  the  recommended 
rejection  final  the  patent  owner  may 
again  appeal  to  the  Board  of  Patent 
Appeals  and  Interferences. 

(e)  Whenever  a  decision  of  the  Board 
of  Patent  Appeals  and  Interferences 
includes  a  remand,  that  decision  shall 
not  be  considered  a  final  decision. 
When  appropriate,  upon  conclusion  of 
proceedings  on  remand  before  the 
examiner,  the  Board  of  Patent  Appeals 
and  Interferences  may  enter  an  order 
otherwise  making  its  decision  final. 

(f)  See  §  1.957(a)  for  extensions  of 
time  to  take  action  imder  this  section. 

S 1 .979    Action  following  decision. 

(a)  After  decision  by  the  Board  of 
Patent  Appeals  and  Interferences,  the 
case  shall  be  retiuned  to  the  examiner, 
subject  to  a  right  of  appeal  or  other 
review  by  the  appellant  o^respondent, 
for  such  further  action  by  the  patent 
owner  or  by  the  examiner,  as  the 
condition  of  the  case  may  require,  to 
carry  into  effect  the  decision. 

(b)  Each  party  may  file  a  single 
request  for  reconsideration  or 
modification  of  the  decision  if  filed 
within  one  month  firom  the  date  of  the 
original  decision,  unless  that  decision  is 
so  modified  by  the  decision  on 
reconsideration  as  to  become,  the  effect, 
a  new  decision,  and  the  Board  of  Patent 
Appeals  and  Interferences  so  states.  The 
request  for  reconsideration  shall  state 
with  particularity  the  points  beUeved  to 


have  been  misapprehended  or 
overlooked  in  rendering  the  decision 
and  also  state  all  other  grounds  upon 
which  reconsideration  is  sought.  See 
§  1.957(a)  for  extensions  of  time  for 
seeking  reconsideration. 

(c)  The  appeal  proceedings  are 
considered  terminated  by  the  dismissal 
of  an  appeal  or  the  failure  to  timely  file 
an  appeal  to  the  U.S.  Court  of  Appeals 
for  the  Federal  Circuit.  The  date  of 
termination  of  proceedings  is  the  date 
on  which  the  appeal  is  dismissed  or  the 
date  on  which  the  time  for  appeal  to  the 
Federal  Circuit  expires.  If  an  appeal  to 
the  Federal  Qrcuit  has  been  filed, 
proceedings  are  considered  terminated 
when  the  appeal  is  terminated.  An 
appeal  to  the  Federal  Circuit  is  ■ 
terminated  when  the  mandate  is 
received  by  the  Office.  Upon 
termination  of  the  reexamination 
proceeding,  the  Commission  will  issue 
a  certificate  under  §  1.997. 

§  1 .981    Reopening  after  decision. 

(a)  Cases  which  have  been  decided  by 
the  Board  of  Patent  Appeals  and 
Interferences  will  not  be  reopened  or 
reconsidered  by  the  primary  examiner 
except  imder  the  provisions  of  §  1.979 
without  the  written  authority  of  the 
Commissioner,  and  then  only  for  the 
reconsideration  of  matters  not  already 
adjudicated,  sufficient  cause  being 
shown. 

(b)  In  the  event  prosecution  is 
reopened  or  the  case  is  reconsidered  by 
the  primary  examiner  after  decision  by 
the  Board  of  Patent  Appeals  and 
Interferences  or  by  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit,  any 
third  party  requester  who  appealed  or 
responded  under  §  1.967  may  again 
present  comments  pursuant  to  §  1.947 
and  may  appeal  or  participate  in  an 
appeal  by  the  patent  owner  pursuant  to 
§1.959. 

Appeal  to  the  United  States  Court  of 
Appeals  for  the  Federal  Circuit 

§1.983    Appeal  to  the  United  States  Court 
of  Appeals  for  ttte  Federal  Circuit 

Any  third  party  requester  or  patent 
owner  involved  in  a  reexamination 
proceeding  who  is  a  party  to  any  appeal 
to  the  Board  of  Patent  Appeals  and 
Interferences  and  who  is  dissatisfied 
with  the  decision  of  the  Board  of  Patent 
Appeals  and  Interferences  may  appeal 
to  the  U.S.  Court  of  Appeals  for  the 
Federal  Circuit  and  may  be  a  party  to 
any  appeal  thereto  taken  from  a 
reexamination  decision  of  the  Board  of 
Patent  Appeals  and  Interferences.  The 
appellant  must  take  the  following  steps 
in  such  an  appeal: 

(a)  in  the  Patent  and  Trademark  Office 
file  a  written  notice  of  appeal  directed 
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to  the  Commissioner  (see  §§  1.302  and 
1.304);  and 

(b)  in  the  Court,  file  a  copy  of  the 
notice  of  appeal  and  pay  the  fee,  as 
provided  for  in  the  rules  of  the  Court. 
A  third  party  requester  is  deemed  not  to 
have  participated  as  a  party  to  an  appeal 
by  the  patent  owner,  and  thereby  not 
subject  to  §  1.909,  unless  within  twenty 
days  after  the  patent  owner  has  filed 
notice  of  appeal  pursuant  to  §  1.983(a), 
the  third  party  requester  files  notice 
with  the  Commissioner  electing  to 
participate. 

Proceedings  Involving  Same  Patent  as 
in  Reexamination 

§  1 .985    Notification  of  prior  or  concurrent 
proceedings. 

Any  person  at  any  time  may  file  a 
paper  in  a  reexamination  proceeding 
notifying  the  Office  of  a  prior  or 
concurrent  proceeding  in  which  the 
same  patent  is  or  was  involved,  such  as 
interferences,  reissues,  reexaminations, 
or  litigation  and  the  results  of  such 
proceedings.  Such  paper  must  be 
limited  to  merely  providing  notice  of 
the  other  proceeding  without  discussion 
of  issues  of  the  current  reexamination 
proceeding. 

§  1 .987    Stay  of  concurrent  proceeding. 

If  a  patent  in  the  process  of 
reexamination  is  or  becomes  involved  in 
litigation  or  a  reissue  application  for  the 
patent  is  filed  or  pending,  the 
Commissioner  shall  determine  whether 
or  not  to  stay  the  reexamination  or 
reissue  proceeding. 

§  1 .989    Iterger  of  concurrent 
reexamination  proceedings. 

(a)  If  reexamination  is  ordered  while 
a  prior  reexamination  proceeding  is 
pending  for  the  same  patent,  the 
reexamination  proceedings  will  be 
meiged  and  result  in  the  issuance  of  a 
single  certificate  under  §  1.997. 

(b)  A  reexamination  proceeding  filed 
under  §  1.915  which  is  merged  with  a 
reexamination  proceeding  filed  under 
§  1.510  will  result  in  the  merged 
proceeding  being  governed  by  §§  1.901- 
1.997. 

§  1 .991    Merger  of  concurrent  reissue 
application  and  reexamination  proceeding. 

If  a  reissue  application  and  a 
reexamination  proceeding  on  which  an 
order  pursuant  to  §  1.931  has  been 
mailed  are  pending  on  a  patent,  a 
decision  may  be  made  to  merge  the  two 
proceedings  or  to  stay  one  of  the  two 
proceedings.  Where  merger  is  a  reissue 
application  and  a  reexamination 
proceeding  is  ordered,  the  merged 
examination  will  be  conducted  in 
accordance  with  §§  1.171  through  1.179 


and  the  patent  owner  will  be  required 
to  place  and  maintain  the  same  claims 
in  the  reissue  application  and  the^ 
reexamination  proceeding  during  the 
pendency  of  the  merged  proceeding.  In 
a  merged  proceeding,  participation  by 
the  third  party  requester  shall  be  limited 
to  issues  within  the  scope  of 
reexamination.  The  examiner's  actions 
and  any  responses  by  the  patent  owner 
or  third  party  requester  in  a  merged 
proceeding  will  apply  to  both  the 
reissue  application  and  the 
reexamination  proceeding  and  be 
physically  entered  into  both  files.  Any 
reexamination  proceeding  merged  with 
a  reissue  application  shall  be  terminated 
by  the  grant  of  the  reissue  patent 

§  1 .993    Stay  of  concurrent  interference 
and  reexamination  proceeding. 

If  a  patent  in  the  process  of 
reexamination  is  or  becomes  involved  in 
an  interference,  the  Commissioner  may 
stay  reexamination  or  the  interference. 
The  Commissioner  will  not  consider  a 
request  to  stay  an  interference  imless  a 
motion  (§  1.635)  to  stay  the  interference 
has  been  presented  to  and  denied  by  an 
administrative  patent  judge  and  the 
request  is  filed  within  ten  (10)  days  of 
a  decision  by  an  administrative  patent 
judge  denying  the  motion  for  a  stay  or 
such  other  time  as  the  administrative 
patent  judge  may  set. 

§  1.995    Tiilrd  party  requester's 
participation  rights  preserved  In  merged 
proceeding. 

When  a  third  party  requester  is 
involved  in  one  or  more  proceedings 
including  a  reexamination  proceeding, 
the  merger  of  such  proceedings  will  be 
accomplished  so  as  to  preserve  the  third 
party  requester's  right  to  participate  to 
the  extent  specifically  provided  for  in 
these  regulations.  In  merged 
proceedings  involving  different 
requesters,  any  paper  filed  by  one  party 
in  the  merged  proceeding  shall  be 
served  on  all  other  parties  of  the  merged 
proceeding. 

Certificate 

§  1 .997    Issuance  of  reexamination 
certificate  after  reexamination  proceedings. 

(a)  Upon  the  conclusion  of  a 
reexamination  proceeding,  the 
Commissioner  will  issue  a  certificate  in 
accordance  with  35  U.S.C.  307  setting 
forth  the  results  of  the  reexamination 
proceeding  and  the  content  of  the  patent 
following  the  reexamination  proceeding. 

(b)  A  certificate  will  be  issued  in  each 
patent  in  which  a  reexamination 
proceeding  has  been  ordered  under 

§  1.931.  Any  statutory  disclaimer  filed 
by  the  patent  owner  will  be  made  part 
of  the  certificate. 


(c)  The  certificate  will  be  mailed  on 
the  day  of  its  date  to  the  patent  owner 
at  the  address  as  provided  for  in 

§  1.33(c).  A  copy  of  the  certificate  will 
also  be  mailed  to  the  requester  of  the 
reexamination  proceeding. 

(d)  If  a  certificate  has  been  issued 
which  cancels  all  of  the  claims  of  the 
patent,  no  further  Office  proceedings 
will  be  conducted  with  regard  to  that 
patent  or  any  reissue  applications  or 
reexamination  requests  relating  thereto. 

(e)  If  the  reexamination  proceeding  is 
terminated  by  the  grant  of  a  reissued 
patent  as  provided  in  §  1.965(d),  the 
reissued  patent  will  constitute  the 
reexamination  certificate  required  by 
this  section  and  35  U.S.C.  307. 

(0  A  notice  of  the  issuance  of  each 
certificate  under  this  section  will  be 
published  in  the  Official  Gazette  on  its 
date  of  issuance. 

Dated:  August  1. 1995. 
Bruce  A.  Lehman, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 
IFR  Doc.  95-19488  Filed  8-10-95;  8:45  am) 

BILUNO  CODC  3S10-16-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

(FRL-5269-7] 

National  Oil  and  Hazardous  Substance 
Contingency  Plan;  National  Priorities 
List  Update 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  delete 

Ossineke  Groimdwater  Contamination 

Site. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  its  intent  to 
delete  the  Ossineke  Groundwater 
Contamination  Site  (the  "OGC  Site"), 
from  the  National  Priorities  List  (NPL), 
40  CFR  part  300,  appendix  B,  and 
requests  public  comment  on  this  action. 
The  NPL  constitutes  appendix  B  to  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP), 
which  EPA  promulgated  pursuant  to 
section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  as  amended.  This  action  to 
delete  the  OGC  Site  from  the  NPL  is 
proposed  because  EPA's  Office  of 
Superfund  (OSF)  and  the  State  of 
Michigan  Department  of  Natural 
Resources  (MDNR)  have  determined 
that  using  the  Hazardous  Substance 
Superfund  (the  "Fund")  to  fund  further 
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remedial  action  under  CERCLA  at  this 
Site  is  not  appropriate.  Either  OUST  or 
the  State  of  Michigan  will  undertake 
any  necessary  corrective  actions  at  the 
OGC  Site  under  the  authorities  of  the 
Michigan  Leaking  Underground  Storage 
Tank  (LUST)  Statute,  the  Michigan 
Environmental  Response  Act  (MERA). 
or  Subtitle  I  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
MDNR  evaluates  and  responds  to  sites 
according  to  a  State  specific  priority 
ranking  scheme.  The  OGC  site  will  be 
evaluated  and  addressed  consistent  with 
this  scheme. 

DATES:  Comments  concerning  the  OGC 
Site  may  be  submitted  on  or  before 
September  11. 1995. 

ADDRESSES:  Comments  to  be  considered 
by  EPA  in  making  this  decision  should 
be  mailed  to:  Linda  Nachowicz: 
Remedial  Project  Manager;  Waste 
Management  EHvision;  Remedial 
Response  Branch  WI/MI;  U.S. 
Environmental  Protection  Agency. 
Region  5;  77  West  Jackson  Boulevard; 
Chicago.  IL  60604-3507. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Nachowicz:  Remedial  Project 
Manager;  Waste  Management  Division; 
Remedial  Response  Branch  WI/MI;  U.S. 
Environmental  Protection  Agency. 
Region  5;  77  West  Jackson  Boulevard; 
Chicago.  IL  60604-3507;  telephone 
(312)  886-6337. 

SUPPLEMENTARY  INFORMATION: 
Comprehensive  information  on  the  OGC 
Site  is  available  for  public  review  in  the 
deletion  docket  that  EPA  Region  5  has 
prepared.  The  deletion  docket  contains 
the  documents  and  information  EPA 
reviewed  in  the  decision  to  propose  to 
delete  the  OGC  Site  from  the  NPL.  The 
docket  is  available  for  public  review 
during  normal  business  hours  at  the 
EPA  Region  5  docket  room  at  the  above 
address  and  at  the  NBD  Alpena  Bank; 
11686  U.S.  Highway  23  South; 
Ossineke,  MI  49766. 
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I.  Introduction 

The  Environmental  Protection  Agency 
(EPA)  announces  its  intent  to  delete  the 
Ossineke  Groimdwater  Contamination 
Site  in  Ossineke,  Michigan  (the  "OGC 
Site"),  from  the  National  Priorities  List 
(NPL).  which  constitutes  appendix  B  of 
the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan. 
40  CFR  Part  300  (NCP).  and  requests 
comments  on  this  action.  • 


The  EPA  identifies  sites  which  may 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment,  and 
maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  remedial  action  financed  by 
the  Hazardous  Substance  Superfund 
Response  Trust  Fund  (the  "Fund")  or  by 
responsible  parties.  Pursuant  to  the  NCP 
at  40  CFR  300.425(e)(3).  any  site  deleted 
from  the  NPL  remains  eligible  for  future 
Fund-financed  response  actions  and  for 
re-listing  on  the  NPL,  if  conditions  at 
the  site  ever  warrant  such  action. 

The  EPA  will  accept  comments 
concerning  the  proposal  to  delete  the 
OGC  Site  from  the  NPL  for  thirty  (30) 
calendar  days  after  publication  of  this 
notice  in  the  Federal  Register. 

Section  11  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  the  history  of  the  OGC  Site 
and  explains  how  the  OGC  Site  meets 
the  deletion  criteria. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
the  Agency  uses  to  delete  sites  from  the 
NPL.  In  accordance  with  the  NCP  at  40 
CFR  300.425(e).  sites  may  be  deleted 
&t>m  the  NPL  where  no  further  response 
under  CERCLA  is  appropriate.  In 
making  this  determination.  EPA 
considers,  in  consultation  with  the 
State,  whether  any  of  the  following 
criteria  have  been  met:  Whether 
responsible  or  other  parties  have 
implemented  all  appropriate  and 
required  response  action;  whether  all 
appropriate  Fund-financed  responses 
under  CERCLA  have  been  implemented 
and  EPA,  in  consultation  with  the  State, 
has  determined  that  no  further  cleanup 
by  responsible  parties  is  appropriate;  or 
whether  the  release  of  hazardous 
substfmces  poses  no  significant  threat  to 
public  health  or  the  environment,  and. 
therefore,  taking  of  remedial  measures  is 
not  appropriate.  (55  FR  8813,  March  8. 
1990.) 

In  the  past,  EPA  has  indicated  that  in 
some  cases  it  may  be  appropriate  to 
delete  from  the  NPL  those  sites  that 
meet  all  the  criteria  for  deferral  to 
RCRA.  and,  in  addition,  present 
circumstances  that  otherwise  make 
deletion  appropriate.  See  51  FR  21059 
(June  10. 1986);  53  FR  30008  (August  9, 
1988).  On  August  9. 1988  (53  FR  30009), 
EPA  indicated  that  while  it  would  not 
systematically  review  sites  already  on 
the  NPL  to  see  whether  they  are  eligible 
for  deletion  on  this  basis,  it  would 
consider  requests  for  deletion  that 
showed  the  circumstances  to  be 
appropriate. 


The  Underground  Storage  Tanks 
(UST)  Program  was  established  by 
Subtitle  I  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA),  as  amended 
by  the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA)  and  as 
amended  by  SARA.  The  UST  Program 
has  authority  to  address  releases  of 
petroleum  from  leaking  underground 
storage  tanks. 

Deletion  under  this  approach  does  not 
indicate  that  the  cleanup  has  been 
completed,  but  rather  that  no  further 
Superfund  involvement  is  appropriate, 
and  that  EPA  has  determined  that  any 
necessary  corrective  action  will  be 
considered  under  another  statutory 
authority,  RCRA  Subtitle  I. 

As  discussed  further  below,  the  EPA 
has  determined  that  the  above  criteria 
for  deletion  of  the  OGC  Site  from  the 
NPL  have  been  fulfilled.  Any  necessary 
corrective  action  at  the  OGC  Site  will  be 
considered  under  either  the  EPA's  UST 
Program  or  the  Michigan  Department  of 
Natural  Resources,  pursuant  to  RCRA 
Subtitle  I  and  the  Michigan  Leaking 
Underground  Storage  Tank  statute.  No 
further  Fund-financed  action,  pursuant 
to  CERCLA,  at  the  OGC  Site  is  deemed 
appropriate  at  this  time. 

ni.  Deletion  Procedures 

The  NCP  at  40  CFR  300.425(e) 
specifies  the  procedures  to  be  followed 
in  deleting  sites  from  the  NPL.  Prior  to 
proposing  deletion  from  the  NPL  and 
prior  to  developing  the  Notice  of  Intent 
to  Delete,  EPA  must  consult  with  the 
State.  The  EPA.  in  consultation  with  the 
State,  must  decide  whether  the  criteria 
for  deletion  of  §  300.425(e)  have  been 
met. 

Section  300.425(e)  also  directs  that 
the  Notice  of  Intent  to  Delete  be 
published  in  the  Federal  Register,  and 
that  a  concurrent  notice  be  published  in 
a  local  newspaper  of  general  circulation 
near  the  site.  By  pubhcation  of  this 
Federal  Register  notice  for  the  OGC 
Site,  EPA  is  extending  to  the  public  a 
period  of  thirty  (30)  calendar  days  after 
publication  to  comment  on  the 
proposed  deletion.  Information 
supporting  the  EPA's  intent  to  delete  the 
OGC  Site  is  contained  in  the 
information  repository  and  deletion 
docket,  and  is  available  to  the  public  for 
inspection. 

EPA  will  accept  and  evaluate  public 
comments  before  making  a  final 
decision,  and  will  address  all  significant 
comments  made  and  significant  data 
provided  in  a  Responsiveness  Summary. 
The  Responsiveness  Summary  will  be 
placed  in  the  deletion  docket.  If.  after 
consideration  of  these  comments.  EPA 
decides  to  proceed  with  the  deletion, 
EPA  will  publish  in  the  Federal 


Federal  Register  /  Vol.  60,  No.  155  /  Friday,  August  11.  1995  /  Proposed  Rules 


41053 


Register  a  final  notice  announcing  the 
deletion. 

The  following  procedures  are  being 
used  for  the  intended  deletion  of  the 
OGC  Site: 

The  State  of  Michigan  has  concurred 
with  this  decision  to  address 
contamination  under  RCRA,  Subtitle  I 
authority. 

Concurrent  with  this  national  Notice 
of  Intent  to  Delete,  a  local  notice  will  be 
published  in  the  local  newspaper  and 
will  be  distributed  to  appropriate 
federal,  state  and  local  officials  and 
other  interested  parties.  This  local 
notice  will  specify  a  30  day  comment 
period. 

The  Region  has  made  all  relevant 
documents  available  in  the  Regional 
Office  and  local  site  information 
repository. 

IV.  Basis  for  the  Intended  Deletion  of 
the  OGC  Site 

The  Ossineke  Groundwater 
Contamination  Site  is  located  in  the 
southern  portion  of  the  Village  of 
Ossineke  near  the  intersection  of  U.S. 
Route  23  and  Nicholson  Hill  Road  in 
Alpena  County,  Michigan.  The  Site  lies 
approximately  1.8  miles  southwest  of 
Lake  Huron. 

In  June  1977,  the  Alpena  Coimty 
Health  Department  (ACHD)  began 
receiving  complaints  from  Ossineke 
residents  about  odors  in  their  drinking 
water.  Sampling  confirmed  the  presence 
of  hydrocarbons.  The  ACHD  advised 
residents  using  the  upper  aquifer  to  stop 
using  their  wells  as  a  drinking  water 
source.  On  April  13. 1982,  the  Michigan 
State  PoUce  responded  to  a  report  of  gas 


odors  in  the  basements  of  several 
businesses.  These  reports  were  verified 
and  it  was  discovered  that  a  snow  plow 
had  hit  a  self-service  gasoline  pump 
during  the  winter,  causing  the  release  of 
an  unknown  amount  of  gasoline. 

The  Site  was  evaluated  by  U.S.  EPA's 
OSF  in  July  1982  and  placed  on  the 
National  Priorities  List  (NPL)  in 
September  1983.  In  June  1986, 
residential  wells  affected  by 
contamination  were  replaced  by  the 
Michigan  Department  of  Public  Health. 

The  final  Remedial  Investigation  (RI) 
Report  was  issued  on  January  31. 1991. 
Field  work  for  the  RI  began  in  May  1989 
and  was  completed  in  March  1990.  The 
results  of  the  RI  show  that  contaminants 
of  concern  at  the  OGC  Site  are 
petroleiun-related  and  were  likely 
caused  by  petrolexmi  or  petroleum 
product  releases  from  leaking  USTs  in 
the  area.  A  CERCLA  Feasibility  Study 
was  not  conducted  for  the  OGC  Site. 

On  Jime  28, 1991.  a  Record  of 
Decision  for  the  OGC  Site  was  signed  by 
the  Regional  Administrator  of  EPA 
Region  5.  The  ROD  selected  the  remedy 
of  no  further  action. 

On  the  basis  of  the  RI  and  ROD,  the 
OGC  Site  was  referred  to  the  EPA  UST 
Program  established  by  Subtitle  I  of  the 
Resoim:e  Conservation  and  Recovery 
Act  (RCRA).  The  State  of  Michigan  also 
has  regulatory  authority  and  jurisdiction 
to  address  releases  from  petroleum 
USTs,  under  Michigan's  Leaking 
Underground  Storage  Tank  (LUST) 
statute  enacted  in  1988,  and  has  been 
delegated  the  authority  to  address  this 
facility  imder  its  Cooperative  Agreement 
under  Subtitle  I  of  RCRA.  The  State  of 


Michigan,  through  the  Michigan 
Department  of  Natural  Resources, 
concurs  with  the  ROD  for  the  OGC  Site. 

Responsibility  for  the  determining 
whether  future  clean-up  of  the  OGC  Site 
shall  be  taken  is  with  the  State  of 
Michigan  DNR  under  a  cooperative 
agreement  and  the  EPA's  UST  Program. 
Any  petroleum-related  contamination 
currently  at  the  OGC  Site  as  a  result  of 
leaking  USTs  may  be  addressed,  if 
appropriate,  either  by  the  EPA's  UST 
Program  or  by  the  Michigan  Department 
of  Natural  Resources.  Such  actions  may 
include  corrective  actions  and/or 
enforcement  actions  under  the  authority 
of  RCRA  Subtitle  I,  the  Michigan  LUST 
statute,  or  the  Michigan  Environmental 
Response  Act  (MERA)  (1982  P.A.  307,  as 
amended). 

Based  on  the  above  circumstances, 
EPA  has  concluded  that  in  this  case 
deletion  from  the  NPL  of  the  OGC  Site 
is  appropriate.  In  this  case,  EPA  can 
make  a  finding  that  all  appropriate 
Fimd-financed  response  under  CERCLA 
has  been  implemented  and  that  no 
further  CERCLA  response  action  by 
responsible  parties  is  appropriate. 
Deletion  under  this  approach  does  not 
indicate  that  the  clean-up  has  been 
completed,  but  rather  that  no  further 
Superfund  involvement  is  necessary  at 
the  OGC  Site,  and  that  EPA  expects  any 
necessary  response  actions  to  be 
completed  under  RCRA,  Subtitle  I. 

Dated:  December  8, 1994. 
Valdas  V.  Adamkus, 

Regional  Administrator,  U.S.  EPA  Region  5. 
[FR  Doc.  95-19003  Filed  8-10-95;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Bureau  of  Land  Management 
IWO-1550-00-711 1-1 1 1-54-1  Al 
Fish  and  WildUfe  Service 
National  Biological  Service 
National  Park  Service 

Federal  Wildiand  Fire  Management 
Policy  and  Program  Review 

AGENCIES:  Forest  Service.  Agricultiue; 
Btueau  of  Indian  Affairs.  Bureau  of 
Land  Management,  Fish  and  Wildlife 
Service,  National  Biological  Service, 
National  Park  Service,  Interior. 
ACTION:  Notice;  opening  of  public 
comment  period. 

SUMMARY:  On  June  22. 1995,  the 
Department  of  Agriculture  and  the 
Interior  gave  notice  in  the  Federal 
Register  (60  PR  32485)  of  a  draft  report 
of  the  Federal  Wildiand  Fire 
Management  Policy  and  Program 
Review  and  invited  public  comment. 
The  period  for  commenting  on  this  draft 
report  ended  July  24. 1995.  However, 
the  agencies  have  received  numerous 
requests  from  reviewers  for  additional 
time  to  complete  the  review  and  prepare 
responses.  Accordingly,  an  additional 
45-day  comment  period  is  hereby 
established  to  allow  reviewers  to  submit 
comments  on  the  draft  report. 
DATES:  Comments  must  be  submitted  in 
writing  by  September  25, 1995. 
ADDRESSES:  Comments  should  be 
directed  to  Federal  Wildiand  Fire  Policy 
and  Program  Review,  Department  of  the 
Interior,  1849  C  Street  NW,  Mail  Stop 
7356;  Washington,  D.C.  20240,  or  via 
FAX  to  (202)  208-5078. 
FOR  FURTHER  INFORMATION  CONTACT: 


Tim  Hartzell,  Bureau  of  Land 
Management,  (202)  208-5472;  John 
Chambers.  USDA  Forest  Service,  (202) 
205-1505.  Additional  copies  of  the  draft 
report  may  be  obtained  by  calling  BLM's 
National  Office  of  Fire  and  Aviation, 
(208)  387-5150,  or  the  National 
Interagency  Fire  Center,  (208)  387-5457. 

For  the  Department  of  Agriculture. 
Jack  Ward  Thomas, 
Chief,  Forest  Service. 

Dated:  August  3, 1995. 

For  the  Department  of  the  Interior. 
Claudia  P.  Schechter, 
Director  of  Operations,  USDOI. 

Dated:  August  3. 1995. 
[PR  Doc.  95-19892  Filed  8-10-95;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Order  No.  760j 

Revision  of  Grant  of  Autfiority,  for 
Subzone  87B,  CITGO  Petroleum  Corp., 
Lake  Charles,  LA 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934.  as 
amended  (19  U.S.C.  81a-81u).  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  the  Foreign-Trade  Zones 
(FTZ)  Board  (the  Board)  authorized 
subzone  status  at  the  refinery  complex 
of  CITGO  Petroleum  Corporation  in 
Lake  Charles,  Louisiana,  in  1989, 
subject  to  two  conditions  (Subzone  87B, 
Board  Order  420,  54  FR  27660,  6/30/89); 

Whereas,  the  Lake  Charles  Harbor  & 
Terminal  District,  grantee  of  FTZ  87,  has 
requested,  pursuant  to  §  400.32(b)(l)(i), 
a  revision  (filed  6/12/95,  A(32bl)-9-95; 
FTZ  Doc.  38-95,  assigned  7/19/95)  of 
the  grant  of  authority  for  FTZ  Subzone 
87B  which  would  make  its  scope  of 
authority  identical  to  that  recently 
granted  for  FTZ  Subzone  199 A  at  the 
refinery  complex  of  Amoco  Oil 
Company,  Texas  City,  Texas  (Board 
Order  731, 60  FR  13118,  3/10/95);  and, 

Whereas,  the  request  has  been 
reviewed  and  the  Assistant  Secretary  for 
Import  Administration,  acting  for  the 
Board  piu-suant  to  §  400.32(b)(1), 
conciu-s  in  the  recommendation  of  the 
Executive  Secretary,  and.  approves  the 
request; 


Now  therefore,  the  Board  hereby 
orders  that,  subject  to  the  Act  and  the 
Board's  regulations,  including  §  400.28, 
Board  Order  420  is  revised  to  replace 
the  two  conditions  currently  listed  in 
the  Order  with  the  following  conditions: 

1.  Foreign  status  (19  CFR  146.41, 
146.42)  products  consumed  as  fuel  for 
the  refinery  shall  be  subject  to  the 
applicable  duty  rate. 

2.  Privilegea  foreign  status  (19  CFR 
146.41)  shall  be  elected  on  all  foreign 
merchandise  admitted  to  the  subzone, 
except  that  non-privileged  foreign  (NPF) 
status  (19  CFR  146.42)  may  be  elected 
on  refinery  inputs  covered  under 
HTSUS  Subheadings  #  2  709.00. 1000-# 
2710.00.1050  and  #  2710.00.2500  which 
are  used  in  the  production  of: 
—Petrochemical  feedstocks  and  refinery 

by-products  (FTZ  staff  report. 

Appendix  B); 
— Products  for  export;  and, 
— Products  eligible  for  entry  under 

HTSUS  #  9808.00.30  and  9808.00.40 

(U.S.  Government  purchases). 

3.  The  authority  with  regard  to  the 
NPF  option  is  initially  granted  until 
September  30,  2000,  subject  to 
extension. 

Signed  at  Washington.  DC,  this  4th  day  of 
AugustJ995. 

Susan  G.  Esserman. 

Assistant  Secretary  of  Commerce  for  Import 
Administration  Alternate  Chairman  Foreign- 
Trade  Zones  Board. 

[FR  Doc.  95-19940  Filed  8-10-95;  8:45  am] 
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U.S.  DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  759] 

Revision  of  Grant  Authority,  Subzone 
1221,  CITGO  Refining  and  Chemicals 
Inc.,  Corpus  Christi,  TX 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u).  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  the  Foreign-Trade  Zones 
(FTZ)  Board  (the  Board)  authorized 
subzone  status  at  the  refinery  complex 
of  CITGO  Refining  and  Chemicals  Inc. 
(formerly  owned  by  Champlin  Refining 
Company)  in  Corpus  Christi.  Texas,  in 
1988,  subject  to  two  conditions 
(Subzone  1221,  Board  Order  407,  53  FR 
52457,  12/28/88); 
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Whereas,  the  Port  of  Corpus  Christi 
Authority,  grantee  of  FTZ  122,  has 
requested,  pursuant  to  §  400.32(b)(l)(i), 
a  revision  (filed  6/12/9^A(32bl)-8-95; 
FTZ  Doc.  37-95.  assigned  7/19/95)  of 
the  grant  of  authority  for  FTZ  Subzone 
1221  which  would  make  its  scope  of 
authority  identical  to  that  recently 
granted  for  FTZ  Subzone  199A  at  the 
refinery  complex  of  Amoco  Oil 
Company,  Texas  City,  Texas  (Board 
Order  731,  60  FR  13118,  3/10/95);  and, 

Whereas,  the  request  has  been 
reviewed  and  the  Assistant  Secretary  for 
Import  Administration,  acting  for  the 
Board  pursuant  to  §  400.32(b)(1), 
conciu-s  in  the  recommendation  of  the 
Executive  Secretary,  and  approves  the 
request; 

Now  Therefore,  the  Board  hereby 
orders  that,  subject  to  the  Act  and  the 
Board's  regulations,  including  §  400.28, 
Board  Order  407  is  revised  to  replace 
the  two  conditions  currently  listed  in 
the  Order  with  the  following  conditions: 

1.  Foreign  status  (19  CFR  146.41, 
146.42)  products  consumed  as  fuel  for 
the  refinery  shall  be  subject  to  the 
appUcable  duty  rate. 

2.  Privileged  foreign  status  (19  CFR 
146.41)  shall  be  elected  on  all  foreign 
merchandise  admitted  to  the  subzone, 
except  that  non-privileged  foreign  (NPF) 
status  (19  CFR  146.42)  may  be  elected 
on  refinery  inputs  covered  under 
HTSUS  Subheadings  #  2709.00.1000— # 
2710.00.1050  and  #  2710.00.2500  which 
are  used  in  the  production  of: 

— Petrochemical  feedstocks  and  refinery 
by-products  (FTZ  staff  report, 
Appendix  B); 

— ^Products  for  export;  and, 

— ^Products  eligible  for  entry  under 
HTSUS  #  9808.00.30  and  9808.00.40 
(U.S.  Government  purchases). 

3.  The  authority  with  regard  to  the 
NPF  option  is  initially  granted  imtil 
September  30,  2000,  subject  to 
extension. 

Signed  at  Washington,  DC,  this  4th  day  of 
August  1995. 

Susan  G.  Easennan, 

Assistant  Secretary  of  Commerce  for  Import 
Administration  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

(FR  Doc.  95-19941  Filed  8-10-95;  8:45  am] 
BHJJNO  COOE  3S10-O6-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[A-357-81(q 


Antidumping  Duty  Order  Oil  Country 
Tubular  Goods  From  Argentina 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  11, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Beck  or  Jennifer  Stagner,  Office  of 
Antidumping  Ehity  Investigations, 
Import  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone  (202)  482-3464  or 
(202)  482-1673,  respectively. 

Scope  of  Order 

The  merchandise  covered  by  this 
order  are  oil  country  tubular  goods 
(OCTG),  hollow  steel  products  of 
circular  cross-section,  including  oil  well 
casing,  tubing,  and  drill  pipe,  of  iron 
(other  than  cast  iron)  or  steel  (both 
carbon  and  alloy),  whether  seamless  or 
welded,  whether  or  not  conforming  to 
American  Petroleum  Institute  (API)  or 
non-API  specifications,  whether 
finished  or  unfinished  (including  green 
tubes  and  limited  service  OCTG 
products).  This  scope  does  not  cover 
casing,  tubing,  or  drill  pipe  containing 
10.5  percent  or  more  of  chromiiun.  The 
OCTG  subject  to  this  order  are  oirrently 
classified  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
under  item  numbers: 

7304.20.10.10,  7304.20.10.20,  7304.20.10.30, 
7304.20.10.40,  7304.20.10.50.  7304.20.10.60, 
7304.20.10.80.  7304.20.20.10,  7304.20.20.20, 
7304.20.20.30,  7304.20.20.40,  7304.20.20.50, 
7304.20.20.60,  7304.20.20.80,  7304.20.30.10, 
7304.20.30.20.  7304.20.30.30.  7304.20.30.40, 
7304.20.30.50.  7304.20.30.60.  7304.20.30.80. 
7304.20.40.10.  7304.20.40.20.  7304.20.40.30. 
7304.20.40.40,  7304.20.40.50,  7304.20.40.60, 
7304.20.40.80.  7304.20.50.15.  7304.20.50.30. 
7304.20.50.45,  7304.20.50.60.  7304.20.50.75. 
7304.20.60.15,  7304.20.60.30,  7304.20.60.45, 
7304.20.60.60,  7304.20.60.75,  7304.20.70.00, 
7304.20.80.30,  7304.20.80.45,  7304.20.80.60, 
7305.20.20.00,  7305.20.40.00,  7305.20.60.00, 
7305.20.80.00.  7306.20.10.30,  7306.20.10.90, 
7306.20.20.00,  7306.20.30.00,  7306.20.40.00, 
7306.20.60.10,  7306.20.60.50.  7306.20.80.10. 
and  7306.20.8a50. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regvdations  are  in 


reference  to  the  provisions  as  they 
existed  on  December  31, 1994. 

Antidumping  Duty  Order 

On  August  2, 1995,  in  accordance 
with  section  735(d)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act),  the  U.S. 
International  Trade  Commission  (ITC) 
notified  the  Department  of  its  final 
determination  in  this  investigation.  In 
its  determination,  the  ITC  foimd  two 
like  products:  (1)  Drill  pipe;  and  (2) 
OCTG  other  than  drill  pipe  (i.e.,  casing 
and  tubing).  The  ITC  determined  that 
imports  of  drill  pipe  from  Argentina 
threaten  material  injury  to  a  U.S. 
industry.  Because  there  was  no 
suspension  of  liquidation  between  the 
Department's  preliminary  and  final 
determinations  due  to  the  Department's 
negative  amended  preliminary 
determination,  the  ITC  did  not 
determine,  pursuant  to  section 
735(b)(4)(B)  of  the  Act,  that,  but  for  the 
suspension  of  liquidation  of  entries  of 
driU  pipe  from  Argentina,  the  domestic 
industiy  would  have  been  materially 
injured. 

When  the  ITC  finds  threat  of  material 
injury,  and  makes  a  negative  "but  for" 
finding,  the  "Special  Rule"  provision  of 
section  736(b)(2)  applies.  Therefore,  all 
imliquidated  entries  of  drill  pipe  from 
Argentina,  entered  or  withdrawn  &om 
warehouse,  for  consumption  on  or  after 
the  date  on  which  the  ITC  published  its 
notice  of  final  determination  of  threat  of 
material  injury  in  the  Federal  Register, 
are  subject  to  the  assessment  of 
antidumping  duties. 

Regarding  OCTG  other  than  drill  pipe, 
the  ITC  determined  that  imports  of  such 
merchandise  are  materially  injuring  a 
U.S.  industry.  Therefore,  all 
imliquidated  entries  of  OCTG  other  than 
drill  pipe  from  Argentina,  entered  or 
withdrawn  from  warehouse,  are  also 
subject  to  assessment  of  antidiunping 
duties. 

Therefore,  the  Department  wall  direct 
the  Customs  Service  to  terminate  the 
suspension  of  liquidation  for  entries  of 
drill  pipe  imported  from  Argentina 
entered,  or  withdrawn  from  warehouse, 
for  consimiption  before  the  date  on 
which  the  ITC  published  its  notice  of 
final  determination  of  threat  of  material 
injury  in  the  Federal  Register,  and  to 
release  any  bond  or  other  security,  and 
refund  any  cash  deposit,  posted  to 
secure  the  payment  of  estimated 
antidvunping  duties  with  respect  to 
these  entries. 

In  accordance  with  section  736  of  the 
Act,  the  Department  will  also  direct  the 
Customs  Service  to  assess  antidumping 
duties  equal  to  the  amount  by  which  the 
foreign  market  value  of  the  merchandise 
exceeds  the  United  States  price  for  all 
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entries  of  OCTG  from  Argentina.  These 
antidumping  duties  will  be  assessed  on 
all  unliquidated  entries  of:  (1)  drill  pipe 
from  Argentina  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  on  which  the  ITC 
published  its  notice  of  final 
determination  of  threat  of  material 
injury  in  the  Federal  Register;  and  (2) 
OCTG  other  than  drill  pipe  from 
Argentina  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
June  28, 1995,  the  date  on  which  the 
E)epartment  published  its  final 
determination  notice  in  the  Federal 
Register  (60  PR  33539). 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  the 
Customs  Service  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties,  the  following 
cash  deposits  for  the  subject 
merchandise: 


Manufacturer/producer/exportef 

Weighted- 
average 

margin  per- 
centage 

Siderca  S.A.I.C 

1  36 

All  Others 

1  36 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
OCTG  from  Argentina,  pursuant  to 
section  736(a)  of  the  Act.  Interested 
parties  may  contact  the  Central  Records 
Unit,  Room  B-099  of  the  Main 
Commerce  Building,  for  copies  of  an 
updated  list  of  antidumping  duty  orders 
currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  353.21. 

Dated:  August  7, 1995. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  95-19933  Filed  8-10-95;  8:45  am) 

BIUJNO  CODE  3S10-OS-P 


[A-201-817] 

Antidumping  Duty  Order:  Oil  Country 
Tubular  Goods  From  Mexico 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECrrVE  DATE:  August  11, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Stagner  or  John  Beck,  Office  of 
Antidumping  Duty  Investigations, 
Import  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20230;  telephone  (202)  482-1673  or 
(202)  482-3464,  respectively. 


Scope  of  Order 

The  merchandise  covered  by  this 
order  are  oil  country  tubular  goods 
(OCTG),  hollow  steel  products  of 
circular  cross-section,  including  oil  well 
casing,' tubing,  and  drill  pipe,  of  iron 
(other  than  cast  iron)  or  steel  (both 
carbon  and  alloy),  whether  seamless  or 
welded,  whether  or  not  conforming  to 
American  Petroleum  Institute  (API)  or 
non-API  specifications,  whether 
finished  or  unfinished  (including  green 
tubes  and  limited  service  OCTG 
products).  This  scope  does  not  cover 
casing,  tubing,  or  drill  pipe  containing 
10.5  percent  or  more  of  chromium.  The 
OCTG  subject  to  this  order  are  currently 
classified  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
imder  item  numbers: 

7304.20.10.10,  7304.20.10.20.  7304.20.10.30, 
7304.20.10.40.  7304.20.10.50.  7304.20.10.60. 
7304.20.10.80.  7304.20.20.10.  7304.20.20.20. 
7304.20.20.30,  7304.20.20.40.  7304.20.20.50, 
7304.20.20.60,  7304.20.20.80.  7304.20.30.10. 
7304.20.30.20,  7304.20.30.30.  7304.20.30.40. 
7304.20.30.50.  7304.20.30.60.  7304.20.30.80, 
7304.20.40.10.  7304.20.40.20.  7304.20.40.30. 
7304.20.40.40.  7304.20.40.50.  7304.20.40.60, 
7304.20.40.80.  7304.20.50.15.  7304.20.50.30. 
7304.20.50.45,  7304.20.50.60.  7304.20.50.75, 
7304.20.60.15,  7304.20.60.30.  7304.20.60.45, 
7304.20.60.60,  7304.20.60.75,  7304.20.70.00, 
7304.20.80.30.  7304.20.80.45.  7304.20.80.60. 
7305.20.20.00.  7305.20.40.00.  7305.20.60.00. 
7305.20.80.00,  7306.20.10.30.  7306.20.10.90. 
7306.20.20.00,  7306.20.30.00.  7306.20.40.00. 
7306.20.60.10.  7306.20.60.50.  7306.20.80.10. 
and  7306.20.80.50. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31, 1994. 

Antidumping  Duty  Order 

On  August  2, 1995,  in  accordance 
with  section  735(d)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act),  the  U.S. 
International  Trade  Commission  (FTC) 
notified  the  Department  of  its  final 
determination  in  this  investigation.  In 
its  determination,  the  ITC  found  two 
like  products:  (1)  Drill  pipe;  and  (2) 
OCTG  other  than  drill  pipe  (i.e.,  casing 
and  tubing).  The  ITC  determined  that 
imports  of  drill  pipe  from  Mexico 
threaten  material  injury  to  a  U.S. 
industry.  Because  there  was  no 
suspension  of  liquidation  between  the 
Department's  preliminary  and  final 
determinations  due  to  the  Department's 
negative  preliminary  determination,  the 
ITC  did  not  determine,  pursuant  to 


section  735(b)(4)(B)  of  the  Act,  that,  but 
for  the  suspension  of  liquidation  of 
entries  of  drill  pipe  from  Mexico,  the 
domestic  industry  would  have  been 
materially  injured. 

When  the  ITC  finds  threat  of  material 
injury,  and  makes  a  negative  "but  for" 
finding,  the  "Special  Rule"  provision  of 
section  736(b)(2)  applies.  Therefore,  all 
unUquidated  entries  of  drill  pipe  from 
Mexico,  entered  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  on  which  the  ITC  published  its 
notice  of  final  determination  of  threat  of 
material  injury  in  the  Federal  Register, 
are  subject  to  the  assessment  of 
antidumping  duties. 

Regarding  OCTG  other  than  drill  pipe, 
the  ITC  determined  that  imports  of  such 
merchandise  are  materially  injuring  a 
U.S.  industry.  Therefore,  all 
imliquidated  entries  of  OCTG  other  than 
drill  pipe  from  Mexico,  entered  or 
withdrawn  from  warehouse,  are  also 
subject  to  the  assessment  of 
antidiunping  duties. 

Therefore,  the  Department  will  direct 
the  Customs  Service  to  terminate  the 
suspension  of  liquidation  for  entries  of 
drill  pipe  imported  from  Mexico 
entered,  or  withdrawn  from  warehouse, 
for  consimiption  before  the  date  on 
which  the  ITC  published  its  notice  of 
final  determination  of  threat  of  material 
injury  in  the  Federal  Register,  and  to 
release  any  bond  or  other  security,  and 
refund  any  cash  deposit,  posted  to 
secure  the  payment  of  estimated 
antidumping  duties  with  respect  to 
these  entries. 

In  accordance  with  section  736  of  the 
Act,  the  Department  will  also  direct  the 
Customs  Service  to  assess  antidumping 
duties  equal  to  the  amount  by  which  the 
foreign  market  value  of  the  merchandise 
exceeds  the  United  States  price  for  all 
entries  of  OCTG  from  Mexico.  These 
antidumping  duties  will  be  assessed  on 
all  unliquidated  entries  of:  (1)  Drill  pipe 
from  Mexico  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  on  which  the  TTC 
published  its  notice  of  final 
determination  of  threat  of  material 
injury  in  the  Federal  Register;  and  (2) 
OCTG  other  than  drill  pipe  from  Mexico 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  June  28, 
1995,  the  date  on  which  the  Department 
published  its  final  determination  notice 
in  the  Federal  Register  (60  FR  33567). 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  the 
Customs  Service  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties,  the  following 
cash  deposits  for  the  subject 
merchandise: 


Mamrfacturer/producef/exporter 

Weighled- 
average 

margin  per- 
centage 

Tubos  de  Acero  de  Mexico, 
SA 

23.79 

All  Others 

23.79 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
OCTG  fiom  Mexico,  pursuant  to  section 
736(a)  of  the  Act.  Interested  parties  may 
contact  the  Central  Records  Unit,  Room 
B-099  of  the  Main  Commerce  Building, 
for  copies  of  an  updated  list  of 
antidumping  duty  orders  currently  in 
effect. 

This  order  is  pubUshed  in  accordance 
with  section  736(a)  qf  the  Act  and  19 
CFR  353.21. 

Dated:  August  7. 1995. 
Susan  G.  Esserman, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  95-19934  Filed  8-10-95;  8:45  am) 

BILLING  CODE  3510-O8-P 


[A-475-816] 

Antidumping  Duty  Order  Oil  Country 
Tubular  Goods  from  Italy 

AGB4CY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  11, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Crow  or  Brian  Smith,  Office  of 
Antidumping  Duty  Investigations, 
Import  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC.  20230;  telephone  (202)  482-0116  or 
(202)  482-1766,  respectively. 

Scope  of  Order 

In  its  final  determination,  the 
Department  determined  that  oil  country 
tubular  goods  (OCTG)  comprised  one 
class  or  kind  of  merchandise.  In  its  final 
determination,  the  International  Trade 
Commission  (ITC)  found  two  like 
products:  (1)  Drill  pipe  and  (2)  OCTG 
other  than  drill  pipe  (i.e.,  casing  and 
tubing).  The  ITC  did  not  find  material 
injury,  or  threat  of  material  injury  with 
regard  to  drill  pipe.  Consequently,  the 
antidumping  duty  order  covers  only 
OCTG  other  than  drill  pipe. 

The  merchandise  covered  by  this 
order  are  OCTG,  hollow  steel  products 
of  circular  cross-section,  including  only 
oil  well  casing  and  tubing  pipe,  of  iron 
(other  than  cast  iron)  or  steel  (both 
carbon  and  alloy),  whether  seamless  or 
welded,  whether  or  not  conforming  to 
American  Petroleum  Institute  (API)  or 


non-API  specifications,  whether 
finished  or  imfinished  (including  green 
tubes  and  limited  service  OCTG 
products).  This  scope  does  not  cover 
casing  or  tubing  pipe  containing  10.5 
percent  or  more  of  chromium,  or  drill 
pipe.  The  OCTG  subject  to  this  order  are 
currently  classified  in  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS)  under  item  numbers: 


7304. 
7304. 
7304. 
7304. 
7304. 
7304. 
7304. 
7304. 
7304. 
7304. 
7304. 
7304. 
7304. 
7305 
7306 
7306 
7306 
7306 


20.10.10. 
20.10.40. 
20.10.80, 
20.20.30. 
20.20.60. 
203020. 
20.30.50. 
20.40.10. 
20.40.40. 
20.40.80. 
20.50.45. 
20.6015, 
2060.60. 
20.40.00, 
20.10.30, 
20.30.00, 
20.60.50, 
20.80.50. 


7304. 
7304. 
7304, 
7304. 
7304. 
7304. 
7304 
7304 
7304 
7304 
7304 
7304 
7304 
7305 
7306 
7306 
7306 


20.10.20, 
201050, 
20.20.10, 
20.2040. 
20.20.80. 
20.30.30. 
20.30.60, 
20.40.20. 
20.40.50, 
20.50.15. 
20.50.60, 
20.60.30, 
20.60.75. 
20.60.00. 
2010.90. 
.20.40.00. 
,2080.10. 


7304.20 
7304.20 
7304.20 
7304.20. 
7304.20 
7304.20, 
7304.20 
7304.20 
7304.20 
7304.20 
7304.20. 
7304.2O 
7305.20 
7305.20 
7306.2O 
7306.20 
and 


1O30, 
10.60. 
20.20. 
20.50. 
3O10. 
3O40. 
30.80. 
40.30, 
40.60, 
5O30. 
50.75. 
60.45. 
20.00. 
80.00. 
20.00. 
6O10. 


Drill  pipe  is  classifiable  under  HTSUS 
item  numbers  7304.20.70.00. 
7304.20.80.30.  7304.20.80.45,  and 
7304.20.80.60.  However,  pursuant  to  the 
rrC's  negative  determination  regarding 
drill  pipe,  we  have  deleted  these 
numbers  from  the  scope  of  this  order. 

Although  the  HTSLIS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31, 1994. 

Antidumping  Duty  Order 

On  August  2, 1995,  in  accordance 
with  section  735(d)  of  the  Act,  the  U.S. 
International  Trade  Commission  (ITC) 
notified  the  Department  that  imports  of 
drill  pipe  from  Italy  do  not  cause  or 
threaten  material  injury  to  a  U.S. 
industry.  Therefore,  the  scope  of  this 
order  does  not  include  drill  pipe. 

However,  the  ITC  did  find  that 
imports  of  OCTG  other  than  drill  pipe 
from  Italy  materially  injure  a  U.S. 
industry.  Therefore,  in  accordance  with 
section  736  of  the  Act,  the  Department 
will  direct  U.S.  Customs  officers  to 
assess,  upon'further  advice  by  the 
administering  authority  pursuant  to 
section  736(a)(1)  of  the  Act, 
antidumping  duties  equal  to  the  amount 
by  which  the  foreign  market  value  of  the 
merchandise  exceeds  the  United  States 
price  for  all  entries  of  OCTG  other  than 
drill  pipe  from  Italy.  These  antidumping 


duties  will  be  assessed  on  all 
unliquidated  entries  of  OCTG  other  than 
drill  pipe  from  Italy  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  February  2, 
1995,  the  date  on  which  the  Department 
published  its  preliminary  determination 
notice  in  the  Federal  Register  (60  FR 
6515). 

The  Department  will  also  direct  U.S. 
Customs  officers  to  terminate  the 
suspension  of  hquidation  of  entries  of 
drill  pipe  from  Italy  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  February  2, 
1995,  and  to  release  any  bond  or  other 
security,  and  refund  any  cash  deposit, 
posted  to  secure  the  payment  of 
estimated  antidumping  duties  with 
respect  to  these  entries. 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  U.S. 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties,  the  following 
cash  deposits  for  the  subject 
merchandise: 


Manufacturer/producer/exporter 


Dalmine  S.p.A 

Acciaierie  Tut>ificio  Arvedi 

S.P.A 

General  Sider  Europa  S.p.A. 
All  Others 


Weighted- 
average 

margin  per- 
centage 


49.78 

49.78 
49.78 
49.78 


This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
OCTG  other  than  drill  pipe  from  Italy, 
piu^uant  to  section  736(a)  of  the  Act. 
Interested  parties  may  contact  the 
Central  Records  Unit,  Room  B-099  of 
the  Main  Commerce  Building,  for  copies 
of  an  updated  list  of  antidumping  duty 
orders  ciurently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  353.21. 

Dated:  August  4. 1995. 
Susan  G.  Esserman, 
Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  95-19935  Filed  8-10-95;  8:45  am] 

BILUNG  CODE  351(M}S-P 


[A-680-825] 

Antidumping  Duty  Order:  Oil  Country 
Tubular  Goods  From  Korea 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  11, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  C.  Smith  or  John  Beck,  Office  of 
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Antidumping  Duty  Investigations, 
Import  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC.  20230:  telephone  (202)  482-1766  or 
(202)  482-3464,  respectively. 

Scope  of  Order 

In  its  final  detennination,  the 
Department  determined  that  oil  country 
tubular  goods  (CXITG}  comprised  one 
class  or  kind  of  merchandise.  In  its  final 
determination,  the  International  Trade 
Commission  (ITC)  found  two  Uke 
products:  (1)  Drill  pipe  and  (2)  OCTG 
other  than  drill  pipe  (i.e.,  casing  and 
tubing).  The  ITC  (hd  not  find  material 
injury,  or  threat  of  material  injury  with 
regard  to  drill  pipe.  Consequently,  the 
antidumping  duty  order  covers  only 
OCTG  other  than  drill  pipe. 

The  merchandise  covered  by  this 
order  are  OCTG,  hollow  steel  products 
of  circular  cross-section,  including  only 
oil  well  casing  and  tubing,  of  iron  (other 
than  cast  iron]  or  steel  (both  carlx>n  and 
alloy),  whether  seamless  or  welded, 
whether  or  not  conforming  to  American 
Petroleiun  Institute  (API)  or  non-API 
specifications,  whether  finished  or 
imfinished  (including  green  tubes  and 
limited  service  OCTG  products).  This 
scope  does  not  cover  casing  or  tubing 
pipe  containing  10.5  percent  or  more  of 
chromium,  or  drill  pipe.  The  OCTG 
subject  to  this  order  are  currently 
classified  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
imder  item  numbers: 


7304. 
7304. 
7304. 
7304. 
7304 
7304. 
7304. 
7304. 
7304. 
7304. 
7304 
7304 
7304 
7305. 
7306. 
7306. 
7306, 
7306. 


20.10.10. 
20.10.40, 
20.10.80. 
20.20.30, 
20.20.60. 
20.30.20, 
20.30.50. 
20.40.10, 
20.40.40. 
20.40.80. 
20.50.45, 
20.60.15. 
20.60.60. 
20.40.00. 
20.10.30. 
20.30.00. 
20.60.50. 
20.80.50. 


7304 
7304. 
7304 
7304. 
7304. 
7304 
7304 
7304 
7304, 
7304 
7304 
7304 
7304 
7305 
7306 
7306 
7306 


20.10.20. 
20.10.50, 
20.20.10. 
20.20.40. 
20.20.80. 
20.30.30. 
20.30.60. 
20.40.20. 
20.40.50. 
20.50.15. 
20.50.60, 
20.60.30, 
20.60.75, 
20.60.00, 
20.10.90, 
20.40.00, 
20.80.10. 


7304 
7304 
7304 
7304 
7304 
7304 
7304 
7304 
7304 
7304. 
7304. 
7304 
7305 
7305 
7306 
7306 
and 


20.10.30, 
20.10.60, 
20.20.20, 
20.20.50. 
20.30.10, 
20.30.40, 
20.30.80, 
20.40.30, 
20.40.60. 
20.50.30, 
20.50.75. 
20.60.45. 
20.20.00. 
20.80.00, 
20.20.00, 
20.60.10. 


Drill  pipe  is  classifiable  imder  HTSUS 
item  numbers  7304.20.70.00, 
7304.20.80.30,  7304.20.80.45,  and 
7304.20.80.60.  However,  pursuant  to  the 
FTC's  negative  determination  regarding 
drill  pipe,  we  have  deleted  these 
numbers  from  the  scope  of  this  order. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 


Appli(»ble  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31, 1994. 

Antidumping  Duty  Order 

On  August  2, 1995,  in  accordance 
with  section  735(d)  of  the  Act,  the  U.S. 
International  Trade  Commission  (ITC) 
notified  the  Department  of  its  final 
determination  in  this  investigation  that 
imports  of  drill  pipe  from  Korea  do  not 
cause  or  threaten  material  injury  to  a 
U.S.  industry.  Therefore,  the  scope  of 
this  order  does  not  include  drill  pipe. 

However,  the  ITC  did  find  that 
imports  of  OCTG  other  than  drill  pipe 
fit)m  Korea  materially  injure  a  U.S. 
industry.  Therefore,  in  accordance  with 
section  736  of  the  Act,  the  Department 
will  direct  U.S.  Customs  officers  to 
assess,  upon  further  advice  by  the 
administering  authority  pursuant  to 
section  736(a)(1)  of  the  Act, 
antidumping  duties  equal  to  the  amount 
by  which  the  foreign  market  value  of  the 
merchandise  exceeds  the  United  States 
price  for  all  entries  of  OCTG  other  than 
drill  pipe  frt>m  Korea  except  those 
entries  of  Hyimdai  Steel  Pipe  Company, 
Ltd.  These  antidumping  duties  will  be 
assessed  on  all  unliquidated  entries  of 
OCTG  other  than  drill  pipe  from  Korea, 
except  those  entries  fit>m  Hyundai  Steel 
Pipe  Company,  Ltd.,  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  February  2, 
1995,  the  date  on  which  the  Department 
published  its  preliminary  determination 
notice  in  the  Federal  Register  (60  FR 
6507). 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  U.S. 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties,  the  following 
cash  deposits  for  the  subject 
merchandise: 


Manufacturer/producer/exporter 

Weighted- 
average 

margin  per- 
centage 

Hyundai  Steel  Fipe  Company, 
Ltd 

00  00 

Union  Steei  Manufacturing 

Company 

All  Others 

12.17 
12.17 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
OCTG  other  than  drill  pipe  from  Korea, 
piusuant  to  section  736(a)  of  the  Act. 
Interested  parties  may  contact  the 
Central  Records  Unit,  Room  B-099  of 
the  Main  Commerce  Building,  for  copies 


of  an  updated  list  of  antidumping  duty 
orders  currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  353.21. 

Dated:  August  4, 1995. 

Susan  G.  Easennan, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  95-19936  Filed  8-10-95;  8:45  am] 

BNJJNQ  CODE  3610-OS-P 


[A-6M-835] 

Antidumping  Duty  Order  Oil  Country 
Tubular  Goods  From  Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

EFFECTIVE  DATE:  August  11, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Smith  or  John  Beck,  Office  of 
Antidumping  Ehity  Investigations, 
Import  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20230;  telephone  (202)  482-1766  or 
(202)  482-3464,  respectively. 

Scope  of  Order 

The  merchandise  covered  by  this 
order  are  oil  country  tubular  goods 
(OCTG),  hollow  steel  products  of 
circular  cross-section,  including  only  oil 
well  casing,  tubing  and  drill  pipe,  of 
iron  (other  than  cast  iron]  or  steel  (both 
carbon  and  alloy),  whether  seamless  or 
welded,  whether  or  not  conforming  to 
American  Petroleum  Institute  (API)  or 
non-API  specifications,  whether 
finished  or  unfinished  (including  green 
tubes  and  limited  service  OCTG 
products).  This  scope  does  not  cover 
casing,  tubing,  or  drill  pipe  containing 
10.5  percent  or  more  of  chromiiun.  The 
OCTG  subject  to  this  order  are  currently 
classified  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
under  item  numbers: 

7304.20.10.10,  7304.20.10.20,  7304.20.10.30. 
7304.20.10.40.  7304.20.10.50.  7304.20.10.60. 
7304.20.10.80,  7304.20.20.10,  7304.20.20.20, 
7304.20.20.30.  7304.20.20.40.  7304.20.20.50, 
7304.20.20.60,  7304.20.20.80,  7304.20.30.10. 
7304.20.30.20,  7304.20.30.30.  7304.20.30.40, 
7304.20.30.50,  7304.20.30.60.  7304.20.30.80. 
7304.20.40.10,  7304.20.40.20,  7304.20.40.30. 
7304.20.40.40,  7304.20.40.50,  7304.20.40.60. 
7304.20.40.80.  7304.20.50.15.  7304.20.50.30, 
7304.20.50.45.  7304.20.50.60.  7304.20.50.75. 
7304.20.60.15,  7304.20.60.30,  7304.20.60.45, 
7304.20.60.60,  7304.20.60.75,  7304.20.70.00, 
7304.20.80.30,  7304.20.80.45,  7304.20.80.60, 
7305.20.20.00.  7305.20.40.00.  7305.20.60.00. 
7305.20.80.00,  7306.20.10.30.  7306.20.10.90, 
7306.20.20.00,  7306.20.30.00,  7306.20.40.00. 
7306.20.60.10,  7306.20.60.50,  7306.20.80.10, 
and  7306.20.80.50. 


Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31, 1994. 

Antidumping  Duty  Order  , 

On  August  2, 1995,  in  accordance 
with  section  735(d]  of  the  Tariff  Act  of 
1930  (the  Act),  the  U.S.  International 
Trade  Commission  (ITC)  notified  the 
Department  of  its  final  determination  in 
this  investigation.  In  its  determination, 
the  ITC  found  two  like  products:  (1) 
Drill  pipe;  and  (2)  OCTG  other  than  drill 
pipe  (i.e.,  casing  and  tubing).  The  ITC 
determined  that  imports  of  drill  pipe 
from  Japan  threaten  material  injiuy  to  a 
U.S.  industry.  However,  the  ITC  did  not 
determine  that  but  for  the  suspension  of 
liquidation  of  entries  of  drill  pipe  from 
Japan,  the  domestic  industry  would 
have  been  materially  injured,  pursuant 
to  section  735(b)(4)(B)  of  the  Act. 

When  the  ITC  finds  threat  of  material 
injury,  and  makes  a  negative  "but  for" 
finding,  the  "Special  Rule"  provision  of 
section  736(b)(2)  applies.  Therefore,  all 
imliquidated  entries  of  drill  pipe  frt)m 
Japan,  entered  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  on  which  the  ITC  published  its 
notice  of  final  determination  of  threat  of 
material  injury  in  the  Federal  Register, 
are  liable  for  the  assessment  of 
antidumping  duties. 

Piusuant  to  section  736(b)(2),  the 
Department  will  direct  the  Customs 
Service  to  terminate  the  suspension  of 
liquidation  for  entries  of  drill  pipe 
imported  from  Japan  entered,  or 
withdrawn  from  warehouse,  for 
consujnption  before  the  date  on  which 
the  ITC  published  its  notice  of  final 
determination  of  threat  of  material 
injury  in  the  Federal  Register,  and  to 
release  any  bond  or  other  security,  and 
to  refund  any  cash  deposit,  posted  to 
secure  the  payment  of  estimated 
antidumping  duties  with  respect  to 
entries  of  the  merchandise  entered  or 
withdrawn  from  warehouse  for 
consumption  before  that  date. 

Regarding  OCTG  other  than  drill  pipe, 
the  ITC  determined  that  imports  of  such 
merchandise  are  materially  injuring  a 
U.S.  industry.  Therefore,  in  accordance 
with  section  736(a)  of  the  Act,  the 
Department  will  direct  the  Customs 
Service  to  assess  antidiunping  duties 
equal  to  the  amount  by  which  the 
foreign  market  value  of  the  merchandise 
exceeds  the  United  States  price  for  all 


entries  of  OCTG  other  than  drill  pipe 
from  Japan.  These  antidumping  duties 
will  be  assessed  on  all  unliquidated 
entries  of  OCTG  other  than  drill  pipe 
from  Japan  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
February  2, 1995,  the  date  on  which  the 
Department  published  its  preliminary 
determination  notice  in  the  Federal 
Raster  (60  FR  6506). 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  the 
Customs  Service  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties,  the  following 
cash  deposits  for  the  subject 
merchandise: 


Manufacturer/producer/exporter 

Weighted- 
Average 

Margin  Per- 
centage 

Nippon  Steel  Corporation  

Sumitomo  Metal  Industries,  Ltd. 
All  Ottiers 

4420 
4420 
4420 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
OCTG  frtim  Japan,  pursuant  to  section 
736(a)  of  the  Act.  Interested  parties  may 
contact  the  Central  Records  Unit,  Room 
B-099  of  the  Main  Commerce  Building, 
for  copies  of  an  updated  list  of 
antidumping  duty  orders  currently  in 
effect.  This  order  is  published  in 
accordance  with  section  736(a)  of  the 
Act  and  19  CFR  353.21. 
Paul  L.  )oBe, 

Deputy  Assistant  Secretary  for  Import 
A  dm  inistration . 

Dated:  August  7, 1995. 
(FR  Doc.  95-19937  Filed  6-10-95;  8:45  am] 

BILUNG  CODE  3510-OS-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions  and 
Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  deletions  from 

the  Pit)curement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  deletes  from  the  Procurement  List 
commodities  previously  furnished  by 
such  agencies. 

EFFECTIVE  DATE:  September  11,  1995. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 


Disabled.  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  April 
28,  May  5  and  June  16, 1995,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (60  F.R.  20971,  22372 
and  31705)  of  proposed  additions  to  and 
deletions  fit>m  the  Procurement  List: 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity  and  services,  fair  market 
price,  and  impact  of  the  additions  on 
the  current  or  most  recent  contractors, 
the  Committee  has  determined  that  the 
commodity  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodity  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-^8c]  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Prociu^ment  List. 

Accordingly,  the  following 
commodity  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodity 

Cover  Assembly,  Generator 
2805-00-356-1985 

Services 

)anitorial/Custodial,  U.S.  Army  Reserve 

Center,  Buildings  104, 105. 106. 107. 

108. 109.  140.  141, 144  and  145, 

Arlington  Heights.  Illinois 
Operation  of  Postal  Service  Center.  Fairchild 

Air  Force  Base.  Washington 
Parts  Sorting.  Defense  Reutilization  and 

Marketing  Office.  Fort  Lewis, 

Washington 
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This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  signiHcant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-^8d)  in 
connection  with  the  commodities 
deleted  from  the  Procurement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

Accordingly,  the  following 
commodities  are  hereby  deleted  from 
the  Procurement  List: 
Aerosol  Paint,  Lacquer 

8010-00-93&-6366 

8010-0O-936-«367 

8010-00-936-8369 

8010-00-936-8370 

8010-00-936-8371 
Beverly  L.  Nfilknun, 
Executive  Director. 
IFR  Doc.  95-19915  Filed  &-10-95;  8:45  am) 

nUMQ  COOe  6820-33-P 


Procurement  List;  Proposed  Additions 
and  Deletion 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTKM:  Proposed  additions  to  and 

deletion  from  Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  a  commodity  furnished  by  such 
an  agency. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  September  11, 1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 


Disabled,  Crystal  Square  3,  Suite  403, 
1735  Je%rson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions.     - 

Additions 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  foUov^ng  action  will 
not  have  a  signifiouit  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OTtey  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Executive/Personal  Time  Management 
System 

7520-00-NSH-0087  (1"  binder,  with  or 

without  specialized  logo,  seven  sections, 

veicro  closure) 
7520-O0-NSH-0091  (1"  binder,  with  or 

without  specialized  logo,  seven  sections, 

zipper  closure) 


7520-00-NSH-0092  (1.5"  binder,  with  or 
without  specialized  logo,  five  sections, 
no  closure) 
(up  to  46,000  annually) 
NPA:  The  Easter  Seal  Society  of  Allegheny 

County,  Pittsburgh,  Pennsylvania 
Floor  Finish 

7930-01-183-8584 
7930-01-183-8585 
7930-01-184-3905 

NPA:  Diversified  Industrial  Concepts,  Inc., 
Virginia  Beach,  Virginia 
Floor  Wax 

7930-00-205-2870 
7930-00-205-2871 
7930-00-141-5888 

NPA:  Diversified  Industrial  Concepts,  Inc.. 
Virginia  Beach,  Virginia 
Bag,  Plastic,  General  Purpose 
8105-00-579-8451 

NPA:  Wichita  Industries  and  Services  for 
the  Blind,  Inc.,  Wichita,  Kansas 

Services 

Administrative  Services,  Social  Security 
Administration,  1221  Nevin  Avenue, 
Richmond,  California.  NPA:  Solano 
Developmental  Services,  Inc.,  Vallejo, 
California 

Administrative  Services,  Department  of  the 
Treasury,  U.S.  Mint  Headquarters,  633 
3rd  Street,  NW.,  Washington,  DC.  NPA: 
Fairfox  Opportunities  Unlimited,  Inc., 
Springfield,  Virginia 

Grounds  Maintenance,  Lake  Sonoma/Warm 
Springs  Dam,  Geyserville,  California. 
NPA:  Rubicon  Programs,  Inc.,  Richmond, 
California 

lanitorial/Custodial,  for  the  following 

Huntsville,  Alabama  locations:  Ballistic 
Missile  Center,  106  Wynn  Drive,  U.S. 
Post  Office  &  Courthouse,  101  Holmes 
Avenue.  NPA:  Phoenix  Service,  Inc., 
Huntsville,  Alabama 

Janitorial/Custodial,  Child  Care  Buildings 
2414,  2501,  3830  and  West  3rd  Street 
Facility,  McGuire  Air  Force  Base,  New 
jersey.  NPA:  Occupational  Training 
Center  of  Burlington  County,  Mt.  Holly, 
New  Jersey 

Janitorial/Custodial,  Federal  Aviation 
Administration,  Air  Traffic  Control 
Tower  Facility,  Newark  International 
Airport,  Newark,  New  Jersey.  NPA:  The 
First  Occupational  Center  of  New  Jersey, 
Orange,  New  Jersey 

Janitorial/Custodial,  U.S.  Army  Reserve 
Center,  Hoyt  Avenue,  Binghamton,  New 
York.  NPA:  Sheltered  Workshop  for  the 
Disabled,  Inc.,  Binghamton,  New  York 

Janitorial/Custodial,  Eafratti  U.S.  Army 
Reserve  Center,  Front  Street,  Terrace 
Heights,  Weirton,  West  Virginia.  NPA: 
Hancock  County  Sheltered  Workshop, 
Weirton,  West  Virginia 

Deletion  ; 

If  the  Committiee  approved  the 
proposed  deletion,  all  entities  of  the 
Federal  Government  will  no  longer  be 
required  to  procure  the  commodity 
listed  below  fitjm  nonprofit  agencies 
employing  people  who  are  blind  or  have 
other  severe  disabilities. 


I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  future 
contractors  for  the  commodity. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity 
proposed  for  deletion  from  the 
Prociuement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  conunodity  has  been 
proposed  for  deletion  from  the 
Procurement  List: 

Paper,  Toilet  Tissue 

8540-00-530-3770 
Beverly  L.  Milkman, 
Executive  Director. 

[FR  Doc.  95-19916  Filed  8-10-95;  8:45  am] 
WLUNO  CODE  6820-3»-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2047  New  York] 

Niagara  Mohawlc  Power  Corporation; 
Notice  of  Intent  To  File  an  Application 
for  a  New  License 

August  7, 1995 

Take  notice  that  the  Niagara  Mohawk 
Power  Corporation,  the  existing  licensee 
for  the  Stewarts  Bridge  Hydroelectric 
Project  No.  2047,  filed  a  timely  notice  of 
intent  to  file  an  application  for  a  new 
license,  pursuant  to  18  CFR  16.6  of  the 
Commission's  Regulations.  The  original 
license  for  Project  No.  2047  was  issued 
effective  July  1, 1950,  and  expires  July 
1,  2000. 

The  project  is  located  on  the 
Sacandaga  River  in  Saratoga  Coimty, 
New  York.  The  principal  works  of  the 
Stewarts  Bridge  Project  include  an  earth 
dam  about  1,650  feet  long  and  112  feet 
high  with  a  concrete  gated  spillway  and 
penstock  intake  structure;  a  reservoir  of 
about  475  acres  at  elevation  705  feet 
USGS  datimi;  a  steel  penstock  to  a  brick 


powerhouse  with  one  generator  rated  at 
36,000  kW;  an  outdoor  transformer, 
switching  station  and  400-foot-long 
transmission  line;  and  appurtenant 
facilities. 

Pursuant  to  18  CFR  16.7,  the  licensee 
is  required  henceforth  to  make  available 
certain  information  to  the  public.  This 
information  is  available  from  the 
licensee  at  300  Erie  Boulevard  West, 
Syracuse,  New  York  13202. 

Pursuant  to  18  CFR  16.8, 16.9  and 
16.10,  each  application  for  a  new 
license  and  any  competing  license 
applications  must  be  filed  with  the 
Commission  at  least  24  months  prior  to 
the  expiration  of  the  existing  license. 
All  applications  for  license  for  this 
project  must  be  filed  by  July  1, 1998. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

|FR  Doc.  95-19842  Filed  8-10-95;  8:45  am] 
HLUNQ  CODE  6717-01-M 


[Docket  No.  ER95-1 050-000] 

Sonat  Power  Marketing,  Inc;  Notice  of 
Filing 

August  7, 1995. 

Take  notice  that  on  June  13, 1995, 
Sonat  Power  Marketing,  Inc.  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Stireet  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  11, 1995. 1%otests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwrood  A.  Watson,  Ir., 

Acting  Secretary. 

(FR  Doc.  95-19888  Filed  8-10-95;  8:45  am] 
BILUNO  COOE  STir-OI-M 


[Project  No.  11545-000,  MA] 

Allen  Ross;  Notice  of  Scoping 
Pursuant  to  the  National 
Environmental  Policy  Act  of  1969, 
Notice  Requesting  Interventions  and 
Protests,  and  Notice  Not  Ready  for 
Environmental  Analysis 

August  7, 1995. 

On  July  31, 1995,  the  Federal  Energy 
Regulatory  Commission  (Commission) 
issued  a  letter  accepting  the  Allen  Ross' 
apphcation  for  the  Book  Mill  Project, 
located  on  the  Sawmill  River  in 
Franklin  Coimty,  Massachusetts.  The 
application  is  not  ready  for 
environmental  analysis  at  this  time.  A 
pubUc  notice  will  be  issued  in  the 
future  indicating  its  readiness  for 
environmental  analysis  and  soliciting 
comments,  recommendations,  terms  and 
conditions,  or  prescriptions  on  the 
application  and  the  applicant's  reply 
comments. 

The  purpose  of  this  notice  is  to  (1) 
Invite  interventions  and  protests;  (2) 
advise  all  parties  as  to  the  proposed 
scope  of  the  staffs  environmental 
analysis,  including  cumulative  effects, 
and  to  seek  additional  information 
pertinent  to  this  analysis;  and  (3)  advise 
all  parties  of  their  opportimity  for 
comment. 

Interventions  and  Protests 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  "PROTEST,"  "MOTION 
TO  INTERVENE,  "  "NOTICE  OF 
INTENT  TO  HLE  COMPETING 
APPUCATION,"  or  "COMPETING 
APPLICATION;"  (2)  set  fortii  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  Agencies 
may  obtain  copies  of  the  application 
directly  from  the  applicant.  Any  of  these 
doaunents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426. 

An  additional  copy  must  be  sent  to: 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  above  address.  A 
copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  appUcant  specified 
in  the  particular  apphcation. 


41062 


Federal  Register  /  Vol.  60,  No.  155  /  Friday,  August  11,  1995  /  Notices 


All  filings  for  any  protest  or  motion  to 
intervene  must  be  received  60  days  from 
the  issuance  date  of  this  notice. 

Scoping  Process 

The  Commission's  scoping  objectives 
are  to: 

•  Identify  significant  environmental 
issues; 

•  Determine  the  depth  of  analysis 
appropriate  to  each  issue; 

•  identify  the  resource  issues  not 
requiring  detailed  analysis;  and 

•  Identify  reasonable  project 
alternatives. 

The  purpose  of  the  scoping  process  is 
to  identify  significant  issues  related  to 
the  proposed  action  and  to  determine 
what  issues  should  be  covered  in  the 
environmental  document  pursuant  to 
the  National  Environmental  Policy  Act 
of  1969  (NEPA).  The  document  enUtled 
"Scoping  Document  I"  (SDI)  will  be 
circidated  shortly  to  enable  appropriate 
federal,  state,  and  local  resource 
agencies,  developers,  Indian  tribes,  non- 
governmental organizations  (NGO's), 
and  other  interested  parties  to 
effectively  participate  in  and  contribute 
to  the  scoping  process.  SDI  provides  a 
brief  description  of  the  proposed  action, 
project  alternatives,  the  geographic  and 
temporal  scope  of  a  cumulative  effects 
analysis,  and  a  list  of  preliminary  issues 
identified  by  staff. 

Project  Site  Visit 

The  appUcant  and  the  Ckimmission 
staff  will  conduct  a  project  site  visit  of 
the  Book  Mill  Project  on  August  28, 
1995,  at  10:00  a.m.,  meeting  at  the  Book 
Mill  Building,  Greenfield  Rd.,  Montague 
Center,  Franklin  County,  Massachusetts 
01351.  All  interested  individuals, 
NGO's  and  agencies  are  invited  to 
attend.  All  participants  are  responsible 
for  their  own  transportation  and  should 
bring  a  hard  hat.  For  more  details, 
interested  parties  should  contact  Jay 
Boeri,  agent  for  Allen  Ross,  at  (802) 
436-2521.  prior  to  the  site  visit  date. 

Scoping  Meetings 

The  Commission  staff  will  conduct 
two  scoping  meetings,  both  on  the  same 
day.  All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend  and  assist  the  staff  in 
identifying  the  scope  of  environmental 
issues  that  shoidd  be  analyzed  in  the 
NEPA  docimient. 

The  afternoon  agency  scoping  meeting 
will  be  held  on  August  28, 1995,  from 
2:00  P.M.  to  4:00  P.M..  at  the  Book  Mill. 
Building,  Greenfield  Road,  Montague 
Center,  Franklin  County,  Massachusetts 
01352. 

The  evening  public  scoping  meeting 
will  be  held  on  August  28. 1995.  &t)m 


7:00  P.M.  to  10:00  P.M.  at  the  above- 
mentioned  location. 

The  Commission  will  decide,  based 
on  the  application,  and  agency  and 
public  comments  at  the  scoping  session, 
whether  licensing  the  Book  Mill  Project 
constitutes  a  major  federal  action 
significantly  impacting  the  quality  of 
the  human  environment.  Irrespective  of 
the  Commission's  determination  to 
prepare  an  environmental  assessment  or 
an  environmental  impact  statement  for 
the  Book  Mill  Project,  the  Commission 
staff  will  not  hold  additional  scoping 
meetings  other  than  those  scheduled,  as 
listed  above. 

Objectives 

At  the  scoping  meetings,  the 
Commission  staiiff  will:  (1)  Siunmarize 
the  environmental  issues  tentatively 
identified  for  analysis  in  the  NEPA 
docimient;  (2)  solicit  from  the  meeting 
participants  all  available  information, 
especially  quantified  data,  on  the 
resources  at  issue,  and  (3)  encourage 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
NEPA  docimient.  Individuals, 
organizations,  and  agencies  with 
environmental  expertise  and  concerns 
are  encouraged  to  attend  the  meetings 
and  to  assist  the  staff  in  defining  and 
clarifying  the  issues  to  be  addressed. 

Meeting  Procedures 

The  meetings  will  be  recorded  by  a 
stenographer  and  become  a  part  of  the 
formal  record  of  the  Commission 
proceeding  on  the  Book  Mill  Project. 
Individuals  presenting  statements  at  the 
meetings  will  be  asked  to  identify 
themselves  for  the  record. 

Concerned  parties  are  encouraged  to 
offer  us  verbal  guidance  during  public 
meetings.  Speaking  time  allowed  for 
individuals  will  be  determined  before 
each  meeting,  based  on  the  number  of 
persons  wishing  to  speak  and  the 
approximate  amount  of  time  available 
for  the  session,  but  all  speakers  will  be 
provided  at  least  5  minutes  to  present 
their  views. 

All  those  attending  the  meeting  are 
urged  to  re&ain  from  making  any 
communications  concerning  the  merits 
of  the  application  to  any  member  of  the 
Commission  staff  outside  of  the 
established  process  for  developing  the 
record  as  stated  in  the  record  qf  the 
proceeding. 

Persons  choosing  not  to  speak  but 
wishing  to  express  an  opinion,  as  well 
as  speakers  unable  to  summarize  their 
positions  within  their  allotted  time,  may 
submit  written  statements  for  inclusion 
in  the  public  record  up  until  the  closing 
date  for  SDL 


All  filings  should  contain  an  original 
and  8  copies.  Failure  to  file  an  original 
and  8  copies  may  result  in  appropriate 
staff  not  receiving  the  benefit  of  your 
comments  in  a  timely  manner.  See  18 
C.F.R.  4.34(h).  In  addition,  commenters 
may  submit  a  copy  of  their  comments 
on  a  3V2-inch  diskette  formatted  for 
MS-DOS  based  computers.  In  light  of 
our  abiUty  to  translate  MS-DOS  based 
materials,  the  text  need  only  be 
submitted  in  the  format  and  version  that 
it  was  generated  (i.e..  MS  Word.  Word- 
Perfect 5.1/5.2.  ASOI,  etc.).  It  is  not 
necessary  to  reformat  wtwd  processor 
generated  text  to  ASCII.  For  Macintosh 
users,  it  would  be  helpful  to  save  the 
documents  in  Macintosh  word 
processor  format  and  then  write  them  to 
files  on  a  diskette  formatted  for  MS- 
DOS  machines.  All  comments  should  be 
submitted  to  the  Office  of  the  Secretary. 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426.  and  should 
clearly  show  the  following  captions  on 
the  first  page:  Book  Mill  Project.  FERC 
No.  11545. 

Further,  interested  persons  are 
reminded  of  the  Commission's  Rules  of 
Practice  and  Procedures,  requiring 
parties  or  interceders  (as  defined  in  18 
C.F.R.  385.2010)  to  file  documents  on 
each  person  whose  name  is  on  the 
official  service  list  for  this  proceeding. 
See  18  C.F.R.  4.34(b). 

The  Commission  staff  will  consider 
all  written  comments  and  may  issue  a 
Scoping  Document  II  (SDII).  SDH  wrill 
include  a  revised  list  of  issues,  based  on 
the  scoping  sessions. 

For  further  information  regarding  the 
scoping  process,  please  contact  Mary 
Golato,  Federal  Energy  Regulatory 
Commission,  Office  of  Hydropower 
Licensing,  825  North  Capitol  Street,  NE.. 
Washington.  DC  20426  at  (202)  219- 
2804. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  95-19841  Filed  8-10-95;  8:45  am] 

BH.UNO  CODE  niT-OI-M 

[Docket  No.  CP95-643-000.  at  al.) 

East  Tennessee  Natural  Gas  Company, 
et  aL;  Natural  Gas  Certificate  Filings 

August  3, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Conunission: 

1.  East  Tennessee  Natural  Gas 
Company 

(Docket  No.  CP95-643-0001 

Take  notice  that  on  July  27, 1995,  East 
Teimessee  Natural  Gas  Company  (East 
Tennessee),  P.O.  Box  2511,  Houston, 
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Texas  77252,  filed  in  Docket  No.  CP95- 
643-000  a  request  pursuant  to  Sections 
157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  install  a 
delivery  point  in  Unicoi  County, 
Tennessee  for  interruptible 
transportation  service  for  Southern  Gas 
Sendees,  Inc  (Southern  Gas),  formerly 
C.B.M.  International  Inc.,  under  East 
Tennessee's  blanket  certificate  issued  in 
Docket  No.  CP82-412-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

East  Tennessee  prbposes  a  delivery 
point  at  M.P.  3307C-202+6.12  in  Unicoi 
County,  Tennessee.  The  installed  two- 
inch  hot  tap  assembly  and 
interconnecting  pipe  will  be  located  on 
East  Tennessee's  existing  right-of-way 
and  the  measurement  facilities  will  be 
located  on  a  site  provided  by  Southern 
Gas.  East  Tennessee  will  inspect 
Southern  Gas's  installation  of  the 
interconnecting  pipe  and  measurement 
facilities.  East  Tennessee  will  own, 
operate  and  maintain  the  hot  tap 
assembly  and  will  operate  the 
measurement  facilities.  Southern  Gas 
will  own,  operate  and  maintain  the 
interconnecting  pipe  and  own  and 
maintain  the  measurement  facilities. 
The  estimated  cost  is  $12,300 
reimbursable  to  East  Tennessee  by 
Southern  Gas. 

East  Tennessee  states  that  the  total 
quantities  to  be  delivered  to  Southern 
Gas  will  not  exceed  those  authorized, 
that  the  proposed  delivery  point  is  not 
prohibited  by  its  existing  tariff,  and  that 
there  is  sufficient  capacity  for  the 
proposed  deliveries  without  detriment 
or  disadvantage  to  other  customers. 

Comment  date:  September  18, 1995, 
in  accordance  with  the  Standard 
Paragraph  G  at  the  end  of  this  notice. 

2.  Colorado  Interstate  Gas  Company 

[Docket  No.  CP95-645-0001 

Take  notice  that  on  July  27, 1995, 
Colorado  Interstate  Gas  Company  (QG), 
P.O.  Box  1087.  Colorado  Springs, 
Colorado  80944,  filed  an  application 
pursuant  to  Sections  7(b)  of  the  Natural 
Gas  Act  for  an  order  permitting  and 
approving  the  abandonment  of 
approximately  4.3  miles  of  a  ID-inch 
lateral  pipeline  located  in  Sweetwater 
County.  Wyoming  and  certain 
certificated  gathering  lines  connected  to 
the  lateral,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

CIG  states  the  facilities  were 
originally  certificated  in  Docket  Nos.  G- 


16904  and  G-18430.'  CIG  states  that  it 
has  an  agreement  with  Texaco 
Exploration  and  Production  Inc. 
(Texaco)  whereby  the  pressure  of  the 
lateral  that  is  the  subject  of  the 
abandonment  will  be  lowered. 
CurrenUy,  the  lateral  is  connected  to  the 
discharge  of  CIG's  Table  Rock 
Compressor  Station  and  is  part  of  QG's 
transmission  system.  CIG  proposes  to 
lower  the  pressure  in  the  lateral  by 
making  minor  changes  to  the  pipes  and 
valves  and  thereby  allowing  additional 
production  from  seven  Texaco  wells 
connected  to  the  lateral.  QG  also 
proposes  to  reclassify  the  lateral  from 
transmission  function  to  the  gathering 
function  because  of  the  proposed 
reconfiguration  of  the  lateral.  QG  states 
that  the  current  net  book  value  of  the 
lateral  is  $33,453,  as  of  May  31.  1995. 

Comment  date:  August  24, 1995.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Columbia  Gas  Transmission 
Coiporation 

[Docket  No.  CP95-646-0001 

Take  notice  that  on  July  28, 1995, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue. 
S.E.,  Charleston,  West  Virginia  25314. 
filed  in  Docket  No.  CP95-646-000  a 
request  pursuant  to  Sections  157.205 
and  157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.211)  for 
authorization  to  construct  and  operate 
an  additional  delivery  point  for 
interruptible  transportation  service  to 
Columbia  Gas  of  Kentucky,  Inc.  (CKY) 
in  Mason  County.  Kentucky,  under 
Columbia's  blanket  certificate  issued  in 
Docket  No.  CP83-76-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Specifically,  Columbia  proposes  to 
construct  and  operate  a  new  delivery 
point  for  interruptible  transportation 
service  to  CKY  which  will  deliver  gas  to 
the  Maysville  Materials  aspbah  plant. 
Columbia  will  provide  the  service  to 
CKY  under  Rate  Schedule  SST  and 
states  that  the  volumes  delivered  are 
within  certificated  entitlements.  The 
estimated  cost  to  establish  this  point  is 
$50,000.  which  amount.  CKY  has  agreed 
to  reimburse  Columbia. 

Comment  date:  September  18, 1995. 
in  accordance  with  the  Standard 
Paragraph  G  at  the  end  of  this  notice. 


1  See.  Opinion  No.  393.  30  FPC  77.  93-94  (1963) 
and  31  F?C  694  (1964).  respectively. 


4.  Koch  Gateway  Pipeline  Company 

[Docket  No.  CP95-654-000J 

Take  notice  that  on  August  1, 1995. 
Koch  Gateway  Pipeline  Company 
(KGPC).  P.O.  Box  1478,  Houston,  Texas 
77251-1478.  filed  in  Docket  No.  CP95- 
654-000  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  operate  as 
a  jurisdictional  facility,  a  delivery  tap 
placed  in  service  under  Section  311(a) 
of  the  Natural  Gas  Policy  Act  (NGPA) 
and  Section  284.3(c)  of  the 
Commission's  Regulations,  under 
KGPC's  blanket  certificate  issued  in 
Docket  No.  CP82-430-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

KGPC  states  that  the  proposed 
certification  of  facilities  will  enable 
KGPC  to  provide  transportation  services 
under  its  blanket  transportation 
certificate  through  an  existing  delivery 
tap  serving  Entex,  Inc.  (Entex),  a  local 
distribution  company,  in  Jones  County. 
Mississippi. 

KGPC  also  states  that  it  will  operate 
the  proposed  facilities  in  compfiance 
with  18  CFR  Part  157,  Subpart  F  and 
that  it  has  sufficient  capacity  to  render 
the  proposed  service  without  detriment 
or  disadvantage  to  its  other  existing 
customers. 

Comment  date:  September  18,  1995, 
in  accordance  with  the  Standard 
Paragraph  G  at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
writh  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

'  Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 


41064 Federal  Register  /  Vol.  60,  No.  155  /  Friday,  August  11,  1995  /  Notices 


by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Gimmission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Conunission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
imnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  ptusuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  efiective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  G^  Act 
Linwood  A.  Watson,  Jr^ 
Acting  Secretary. 

[FR  Doc.  95-19840  Filed  8-10-95;  8:45  ami 
aiLLMQ  COK  CTIT-OI-P 

[DocKat  No.  CP93-613-004,  et  ai.j 

Northwest  Pipeline  Corporation,  et  al.; 
Natural  Gas  Certiflcate  Filings 

August  4, 1995. 

Take  notice  that  the  following  fiUngs 
have  been  made  with  the  Conmiission: 

1.  Northwest  Pipeline  Coqioration 

(Docket  Nos.  CP93-613-0O4,  CP93-673-004] 

Take  notice  that  on  July  24. 1995, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158,  filed  an  abbreviated 
petition,  pursuant  to  Sections  7(b)  and 
7(c)  of  the  Natural  Gas  Act  in  Docket 
Nos.  CP93-613-O04  and  CP93-673-004, 
to  amend  the  Commission  order  issued 
April  19, 1995  in  the  referenced 
dockets.  Northwest  requests 


authorization  to  downsize  or  eliminate 
certain  components  of  the  Expansion  II 
Project;  revise  the  allocation  of 
certificated  facifities  between  the 
Expansion  n  and  Northwest  Natural 
Expansion  Projects;  and  extend  the  time 
for  construction  of  the  Weyerhaeuser 
Lateral  and  Weyerhaeuser  Meter 
Station;  all  as  more  fully  set  forth  in  the 
petition  to  amend  which  is  on  file  with 
the  Commission  and  open  to  the  public 
inspection. 

Northwest  states  that  the  Northwest 
Natural  Expansion  Project  will  still 
provide  102,000  Dth  per  day  of  mainline 
capacity  for  Northwest  Natural  Gas 
Company.  Further,  Northwest  says  the 
only  impacts  of  the  proposed  design 
changes  on  the  Northwest  Natural 
Expansion  Project  are  new  requirements 
for  1,241  additional  horsepower  at  the 
existing  Goldendale  Compressor  Station 
and  restaging  of  existing  units  at  the 
Albany  and  Eugene  Compressor 
Stations.  Northwest  states  that  these 
requirements  will  be  satisfied  by 
allocating  to  the  Northwest  Natural 
Expansion  Project  the  Albany  and 
Eugene  restaging  and  a  $3.4  million 
share  of  an  additional  Goldendale 
compressor  unit,  all  already  authorized 
to  be  installed  at  Goldendale  for  the 
Northwest  Expansion  II  Project. 
Northwest  states  that  these  allocations 
&t>m  the  Northwest  Expansion  11 
Project,  along  with  updated  cost 
estimates  for  all  components  of  the 
project,  results  in  a  revised  estimated 
cost  for  the  Northwest  Natiu^ 
Expansion  Project  of  $52.5  million. 

Northwest  indicates  that,  for  the 
Northwest  Expansion  II  Project,  which 
now  will  provide  42,175  Dth  per  day  of 
mainline  capacity  for  11  shippers 
(reduced  fi-om  62,175  Dth  per  day),  the 
proposed  design  changes  include: 

(1)  The  aforementioned  allocation  of 
previously  authorized  facilities  to  the 
Northwest  Natural  Expansion  Project 
from  the  Expansion  11  Project; 

(2)  A  3.1  mile  reduction  in  the  length 
of  the  24-inch  Soda  Springs  North  Loop 
and  elimination  of  the  Soda  Springs 
Meter  Station  crossover  tap; 

(3)  Elimination  of  various 
modifications  to  existing  compression 
faciUties  at  the  Roosevelt,  Washougal, 
Oregon  Qty.  McMinnville  and  Lava  Hot 
Springs  Compressor  Stations;  and 

(4)  Elimination  of  a  tap  and  associated 
piping  and  valves  at  the  Longview 
Meter  Station  (Northwest  says  these 
faciUties  were  previously  installed  as 
part  of  a  Section  284.3(c)  exempt 
facihty). 

Northwest  states  that  the  foregoing 
facihty  reductions,  along  with  updated 
cost  estimates  for  the  remaining  project 
components,  result  in  a  current 


estimated  cost  for  the  Northwest 
Expansion  II  Project  of  $64.0  million 
($53.1  million  for  mainline  facilities 
plus  $10.9  million  for  two  incremental 
laterals). 

Finally,  Northwest  requests  the 
Commission  to  grant  a  30  month 
extension  of  time,  until  October  19, 
1998,  for  construction  of  the  authorized 
Weyerhaeuser  Lateral  and  Meter  Station 
to  be  completed,  consistent  with 
Weyerhaeuser's  cmrent  schedule  for 
building  its  cogeneration  plant  which 
will  require  service  through  these 
faciUties. 

Comment  date:  August  25, 1995,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

2.  Panhandle  Eastern  Pipe  Line 
Company 

(Docket  No.  CP95-648-000] 

Take  notice  that  on  July  31. 1995, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642,  Houston, 
Texas  77251-1642.  filed  in  Docket  No. 
CP95-648-000  a  request  pursuant  to 
§§  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natiual  Gas  Act  (18  CFR  157.205. 
157.216)  for  authorization  to  abandon  in 
place  approximately  6,911  feet  of  3-inch 
diameter  pipeline  and  appurtenant 
faciUties  under  Panhandle's  blanket 
certificate  issued  in  Docket  No.  CP83-' 
83-000  pvirsuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  pubUc 
inspection. 

Panhandle  proposes  to  abandon  6.911 
feet  of  3-inch  diameter  pipeline  on 
Panhandle's  Marblehead  lateral,  line 
No.  45-05-001-27  and  appurtenant 
faciUties  located  in  Quincy,  Adams 
County,  Illinois. 

Comment  date:  September  18. 1995. 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

3.  National  Fuel  Gas  Supply 
Corporation 

(Docket  No.  CP95-649-0001 

Take  notice  that  on  July  31, 1995. 
National  Fuel  Gas  Supply  Corporation 
(National),  10  Lafayette  Square.  Buffalo, 
New  York  14203.  filed  in  Docket  No. 
CP95-649-000,  an  application  pursuant 
to  §§  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  (18  CFR  157.205, 
and  157.211)  for  authorization  to 
construct  and  operate  a  sales  tap  for 
deUvery  of  gas  to  a  new  residential 
customer  of  National  Fuel  Gas 
Distribution  Corporation  (Distribution) 
under  authorization  issued  in  Docket 
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No.  CP83-4-O00.  pursuant  to  Section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

National  proposes  to  construct  and 
operate  a  new  residential  sales  tap  in 
North  East  Township.  Erie  County, 
Pennsylvania.  The  total  proposed 
estimated  deliveries  for  this  sales  tap  are 
150  Mcf  annually  and  would  be 
transported  and  delivered  under 
National's  Rate  Schedule  EFT.  National 
states  that  the  gas  volumes  would  have 
a  minimal  impact  on  National's  peak 
day  and  annual  deUveries. 

National  further  states  that  the 
estimated  cost  of  the  proposed  new 
delivery  point  is  $1,500.  It  is  stated  that 
Distribution  would  reimburse  National 
for  the  cost  of  the  construction  of  the 
tap. 

Comment  date:  September  18, 1995, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

4.  CNG  Transmission  Corporation 

(Docket  No.  CP95-651-0001 

Take  notice  that  on  July  31. 1995, 
CNG  Transmission  Corporation  (CNGT). 
445  West  Main  Street,  Clarksburg,  West 
Virginia  26301.  filed  in  Docket  No. 
CP95-65 1-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  construct 
and  operate  a  measuring  and  regulation 
station  under  CNGT's  blanket  certificate 
issued  in  Docket  No.  CP82-537-O00 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  (hat  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

CNGT  proposes  to  construct  a  new 
measuring  and  regulation  station  in 
Chemung  County,  New  York.  The 
facilities  will  serve  as  a  new 
interconnection  to  New  York  State 
Electric  and  Gas  Corporation,  for  receipt 
and  delivery  on  a  firm  basis  of  up  to 
80,000  Dth  of  natural  gas  per  day. 

Comment  date:  September  18, 1995, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

5.  Columbia  Gas  Transmission 
Corporation 

(Docket  No.  CP95-657-0001 

Take  notice  that  on  August  2, 1995, 
Coliunbia  Gas  Transmission  Corporation 
(Columbia).  1700  MacCorkle  Avenue, 
S.E.,  Charleston,  West  Virginia  25314- 
1273,  filed  in  Docket  No.  CP95-657-000 
a  petition  pursuant  to  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  §  385.207)  for  a 


declaratory  order:  (1)  Finding  that 
certain  meter  facilities  which  Columbia 
fuActionalized  as  gathering  facilities  in 
fact  perform  a  transmission  function 
and  should  be  refunctionalized  as 
transmission  facilities  for  rate  and 
accounting  purposes,  (2)  authorizing 
Columbia  to  record  these  facilities  and 
related  costs  on  its  accounting  books 
and  records  as  transmission  faciUties, 
and  (3)  confirming  that  these  facilities 
do  not  require  Section  7(c)  certificate 
authority.  aU  as  more  fully  set  forth  in 
the  petition  on  file  with  the  Commission 
and  open  to  public  inspection. 

Columbia  requests  that  644  receipt 
meters  located  within  the  states  of 
Kentucky,  New  York.  Ohio, 
Pennsylvania  and  West  Virginia  be 
refunctionaUzed  from  the  gathering 
function  to  the  transmission  function  for 
rate  and  accounting  purposes.  Columbia 
states  that  in  each  case  the  meter 
represents  the  point  of  entry  into 
Columbia's  system  and  serves  the 
purpose  of  measuring  the  flow  of  gas 
from  a  facility  owned  by  a  third  party 
into  a  Columbia-owned  transmission 
line.  Columbia  states  that  the  proposed 
refunctionalization  is  reflected  in  its 
rate  case  filed  on  August  1, 1995  in 
Docket  No.  RP95-408-O00. 

Columbia  also  requests  that  the 
Commission  confirm  that  the  644 
receipt  meters  do  not  require  Section 
7(c)  authority,  as  they  are  not 
"facilities"  within  the  meaning  of  the 
Natural  Gas  Act.  and  are  exempt 
pursuant  to  Commission ';  Regulations 
(18  CFR  2.55). 

Comment  date:  August  25. 1995,  in 
accordance  with  the  first  paragraph  of 
Stemdard  Paragraph  F  at  the  end  of  this 
notice. 

6.  Virginia  Gas  Storage  Company 

[Docket  No.  CP95-660-000] 

Take  notice  that  on  August  2. 1995, 
Virginia  Gas  Storage  Company  (VGS) 
tendered  for  filing  under  Section  7(c)  of 
the  Natural  Gas  Act  (NGA)  and  Section 
284.224  of  the  Regulations  of  the 
Federal  Energy  Regulatory  Commission 
(Commission),  ah  appUcation  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  VGS  to  participate 
in  storage  of  natural  gas  authorized 
under  18  CFR  Part  284  of  the 
Commission's  Regulations,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

VGS  states  that  it  is  an  intrastate 
faciUty  whose  rates,  services,  and 
facilities  are  subject  to  the  regulation  of 
the  State  Corporation  Commission  of  the 
Commonwealth  of  Virginia  (VSCC). 
with  its  rates  and  tariffs  subject  to  the 
jurisdiction  of  the  VSCC.  VGS  fiuther 


states  that  it  is  exempt  from  the 
Commission's  Regulations  under 
Section  1(c)  of  the  NGA. 

VGS  states  that  it  is  proposing  to 
provide  storage  service  from  the  Early 
Grove  underground  storage  field  located 
in  Scott  and  Washington  Counties  in 
Virginia.  VGS  proposes  to  provide  open- 
access  conditions  set  forth  in  §  284.224 
of  the  Commission's  Regulations. 

Comment  date:  August  25, 1995.  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  appUcation  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission,' 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  AU  protests 
filed  writh  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  afier  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
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385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  v«rithin  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  fiUng  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  95-19887  Filed  8-10-95;  8:45  am] 

BlUmO  COOE  C717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRI--6275-3] 

California  State  Motor  Vehicles 
Pollution  Control  Standards; 
Opportunity  for  Public  Hearing 

AQENCY:  Environmental  Protection 
Agency  (EPA) 

ACTION:  Notice  of  opportunity  for  public 
hearing  and  public  comment  period. 

SUMMARY:  The  California  Air  Resources 
Board  (GARB)  has  notified  EPA  that  it 
has  adopted  regulations  regarding  on- 
board diagnostic  system  requirements 
for  1994  and  later  model  year  passenger 
cars,  light-duty  trucks,  and  mediiun- 
duty  vehicles  (OBD II).  On-board 
diagnostics  consist  of  a  computer-based 
system  incorporated  into  the  vehicle 
electronics  for  the  purpose  of  detecting 
operational  malfunctions  within  the 
emission  control  system.  When 
malfunctions  are  detected,  a 
malfunction  light  is  illuminated  on  the 
instrument  panel  and  a  trouble  code  is 
stored  in  the  computer  memory 
identifying  the  system  in  which  the 
fault  has  occurred.  GARB  initially 
requested  that  EPA  find  its  OBD  n 
regulations  within  the  scope  of  existing 
waivers  of  Federal  preemption  pursuant 
to  section  209  of  the  Glean  Air  Act  (Act), 
42  U.S.C  7543(b),  as  amended. 
Subsequently.  GARB  twice  amended  the 
subject  regulations.  On  June  14, 1995, 
Galifomia  requested  that,  pursuant  to 
section  209(b)  of  the  Glean  Air  Act,  EPA 
waive  Federal  preemption  for  its 
onboard  diagnostics  amendments 
including  the  December  1994  revisions. 
This  notice  announces  that  EPA  has 
tentatively  scheduled  a  public  hearing 
for  October  17, 1995,  to  hear  comments 


irom  the  general  public  concerning 
GARB'S  request. 

DATES:  EPA  has  tentatively  scheduled  a 
public  hearing  for  October  17, 1995, 
beginning  at  9:30  a.m.  Any  person  who 
wishes  to  testify  on  the  record  at  the 
hearing  must  notify  EPA  by  September 
29, 1995,  that  it  wishes  to  present  oral 
testimony  regarding  GARB's  request. 
Any  party  may  submit  written 
comments  regarding  GARB's  request  by 
November  17, 1995.  If  EPA  receives  one 
or  more  requests  to  testify  on  the 
pending  request,  a  hearing  will  be  held. 
Please  note  that  if  no  one  notifies  EPA 
that  they  wish  to  testify,  no  hearing  will 
be  held.  Therefore,  any  person  who 
plans  to  attend  the  hearing  should  call 
Leila  Hobnes  Gook  of  EPA 's 
Manufacturers  Operation  Division  at 
(202)  233-9252,  on  or  after  October  2, 
1995,  to  determine  if  a  request  for  a 
hearing  has  been  received  by  the 
Agency  and  thus  whether  a  hearing  will 
be  held.  Regardless  of  whether  or  not  a 
hearing  is  held,  written  comments 
regarding  GARB's  request  will  be 
accepted  through  November  17, 1995. 
ADDRESSES:  If  a  request  is  received,  a 
public  hearing  will  be  held  at:  Sheraton 
Inn,  3200  Boardwalk,  Ann  Arbor, 
Michigan  48108.  Parties  wishing  to 
testify  at  the  hearing  should  provide 
written  notice  to:  Gharles  N.  Freed, 
Director,  Manufacturers  Operations 
Division  (6405J),  U.S.  Environmental 
Protection  Agency,  401  M  Street.  S.W., 
Washington,  D.G.  20460.  Li  addition, 
wrritten  comments,  in  duplicate,  should 
be  sent  to  Mr.  Freed  at  the  same  address. 
Gopies  of  material  relevant  to  the  waiver 
request  (Docket  No.  A-90-28)  will  be 
available  for  public  inspection  during 
the  working  hours  of  8:30  AM  to  12:00 
PM  and  1:30  PM  to  3:30  PM,  Monday 
through  Friday,  at:  U.S.  Environmental 
Protection  Agency,  Air  Docket  (LE-131), 
Room  Ml  500,  First  Floor  Waterside 
Mall,  401  M  Street,  S.W.,  Washington. 
D.G.  20460  [Telephone  (202)  260-7548). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leila  Holmes  Gook,  Attorney/Advisor, 
Manufacturers  Operations  Division 
(6405J),  U.S.  Environmental  Protection 
Agency,  Washington,  DG.  20460, 
Telephone:  (202)  233-9252. 

SUPPLEMENTARY  INFORMATION: 

L  Background  and  Discussion 

Section  209(a)  of  the  Act  as  amended, 
42  U.S.G.  7543(a),  provides  in  part:  "No 
State  or  any  political  subdivision 
thereof  shall  adopt  or  attempt  to  enforce 
any  standard  relating  to  the  control  of 
emissions  fit)m  new  motor  vehicles  or 
new  motor  vehicle  engines  subject  to 
this  part  *  •  *  [or]  require  certification, 
inspection,  or  any  other  approval 


relating  to  the  control  of  emissions 
*  *  *  as  condition  precedent  to  the 
initial  retail  sale,  titling  (if  any),  or 
registration  of  such  motor  vehicle, 
motor  vehicle  engine,  or  equipment." 

Section  209(b)  of  the  Act  requires  the 
Administrator,  after  notice  and  an 
opportunity  for  pubUc  hearing,  to  waive 
application  of  the  prohibitions  of 
section  209(a)  for  Galifomia  "*  *  *  if 
the  State  determines  that  the  State 
standards  will  be,  in  the  aggregate,  at 
least  as  protective  of  public  health  and 
welfare  as  applicable  Federal  standards. 
No  such  waiver  shall  be  granted  if  the 
Administrator  finds  that — (A)  the 
determination  of  the  State  is  arbitrary 
and  capricious,  (B)  (Galifomia]  does  not 
need  such  *  *  *  standards  to  meet 
compelling  and  extraordinary 
conditions,  or  (G)  (its)  standards  and 
accompanying  enforcement  procedures 
are  not  consistent  with  section  202(a)  of 
[the  Act]." 

As  previous  decisions  granting 
waivers  of  federal  preemption  have 
explained.  State  standards  are 
inconsistent  with  section  202(a)  if  there 
is  inadequate  lead  time  to  permit  the 
development  of  the  necessary 
technology  given  the  cost  of  compliance 
writhin  that  time  period  or  if  the  Federal 
and  state  test  procedures  impose 
inconsistent  certification  requirements. 

With  regard  to  enforcement 
procedures  accompanying  standards,  I 
must  grant  the  requested  waiver  unless 
I  find  that  these  procediues  may  cause 
the  Galifomia  standards,  in  the 
aggregate,  to  be  less  protective  of  public 
health  and  welfare  than  the  applicable 
Federal  standards  promulgated  pursuant 
to  section  202(a).  or  unless  the 
Galifomia  and  Federal  certification  test 
procedures  are  inconsistent. 

Once  Galifomia  has  been  granted 
waiver  for  a  set  of  standards  and 
enforcement  procedures  for  a  class  of 
vehicles,  it  may  adopt  other  conditions 
precedent  to  initial  retail  sale,  titling  or 
registration  of  the  subject  class  of 
vehicles  without  having  to  receive  a 
further  waiver  of  Federal  preemption. 

GARB  initially  requested  that  tPA 
find  its  OBD  n  reguktions  within  the 
scope  of  existing  waivers  of  federal 
preemption  piu^uant  to  section  209  of 
the  Glean  Air  Act  (Act),  42  U.S.C. 
7543(b),  as  amended.  Subsequently, 
GARB  twice  amended  the  subject 
regulations.  EPA  finalized  its  On-Board 
Diagnostics  Rule  on  January  29, 1993 
[58  FR  9468  (Febraary  19, 1993)).  By 
letter  dated  June  14, 1995.  California 
requested  that,  pursuant  to  section 
209(b)  of  the  Glean  Air  Act,  EPA  waive 
Federal  preemption  for  its  onboard 
diagnostics  amendments  including  the 
December  1994  revisions.  These 
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amendments,  which  apply  to  1994  and 
later  model  year  passenger  cars,  light- 
duty  trucks,  and  medium-duty  vehicles 
require  the  monitoring  of  essentially  all 
emission  control  systems,  and  emission 
related  components.  In  addition,  it 
addresses  deficiencies  in  the  OBD  I 
requirements  that  have  become  apparent 
since  their  adoption,  and  establishes 
new  testing  protocol  and 
standardization  procedures. 

OBD  n  provides  for  new  monitoring 
requirements  covering:  catalyst  system 
condition,  engine  misfire  detection, 
evaporative  control  system  operation, 
supplementary  air  system  function,  the 
exhaust  gas  recirculation  (EGR)  system 
flow  rate,  chloroflourocarbon  loss  (air 
conditioning  refrigerant),  and 
monitoring  of  other  components  and 
systems  controlled  by  the  on-board 
engine  control  computer.  In  general  the 
Galifomia  OBD  II  regulations  require 
that  a  deteriorated  component  or  system 
be  detected  as  malfunctioning  by  the 
time  its  lack  of  performance  causes 
vehicle  emissions  to  exceed  1.5  times 
any  of  the  standards  to  which  the 
vehicle  is  certified  or  when  a 
component  is  completely  non- 
functioning. Therefore,  permissible 
emission  increases  are  a  function  of  the 
standards  to  which  the  vehicle  is 
certified. 

A  niunber  of  changes  to  requirements 
initially  established  under  OBD  I  were 
made  to  increase  the  effectiveness  of  the 
monitoring  systenft  in  detecting 
emission-related  malfunctions.  These 
requirements  include  tampering 
deterrence  features,  as  well  as, 
improvements  to  the  malfunction 
detection  effectiveness  of  the  fuel 
system,  oxygen  sensor,  EGR  system, 
other  emission-related  electronic 
components. 

Manufacturers  are  required  to  perform 
emission  tests  on  a  durability 
demonstration  vehicle  equipped  with 
deteriorated  emission-critical  parts  and 
show  that  the  on-board  diagnostic 
system  will  identify  when  an  emission 
standard  is  exceeded  by  1.5  times  the 
applicable  standard. 

In  order  to  facilitate  vehicle  repairs 
and  assist  Inspection  and  Maintenance 
Programs  in  utilizing  the  OBD  system, 
GARB  has  required  standardized  vehicle 
communication  systems  that  interface 
with  a  relatively  low-cost,  hand-held, 
universal  diagnostic  tool.  The  .tool  will 
be  able  to  read  specific  diagnostic 
information  such  as  fault  codes  which 
lead  service  personnel  to  the  likely  area 
of  any  malfunctions,  and  will  provide 
continuously  updated  engine  parameter 
data  that  will  further  help  to  isolate 
fault  codes  and  ensure  proper  repairs. 


In  response  to  a  Petition  from  Ford 
Motor  Company,  dated  March  29, 1993, 
GARB  modified  its  OBD  II  regulations  to 
give  the  Executive  Officer,  upon  request 
from  a  manufactvuer.  (he  authority  to 
waive  one  or  more  of  the  OBD  11 
requirements  for  vehicle  models  or 
engine  families  introduced  prior  to 
April  1. 1994.  In  making  this 
determination  the  Executive  Officer 
would  consider,  among  other  things,  the 
overall  extent  to  which  the  OBD  II 
requirements  will  be  met,  and  whether 
the  manufacturer  made  good-faith 
efforts  to  comply  with  the  regulation. 
For  1995  model  year  vehicles  for  which 
production  begins  after  March  31, 1994, 
per  vehicle  penalties  in  increments  of 
$25  or  $50  per  vehicle  for  the  third  and 
subsequently  identified  deficiency  not 
to  exceed  $500  per  vehicle  are  possible. 

On  December  8,  1994.  GARB 
approved  amendments  which  addressed 
manufacturer  concerns  with  developing 
fully  compliant  monitoring  systems  by 
the  1996  model  year.  Specifically,  these 
amendments  give  additional  compliance 
flexibility  for  manufacturers  having 
difficulty  creating  enhanced  diagnostic 
systems  which  monitor  catalysts  used  in 
low-emission  vehicles  (LEV)  and 
adequate  misfire  detection.  In  addition, 
the  amendments  also  address 
monitoring  requirements  for  evaporative 
system  leaks  and  for  the  monitoring  of 
diesel  and  alternate  fuel  vehicles. 

In  its  request  letter  dated.  June  14, 
1995,  Galifomia  has  stated  that 
regardless  of  whether  the  EPA  views  the 
subject  regulation  as  accompanying 
enforcement  procedures  pr  new 
standards,  the  requisite  findings  to 
support  a  grant  of  a  waiver  of  federal 
preemption  have  been  made.  That  is,  as 
accompanying  enforcement  procediues. 
the  regulations  do  not  endanger  the 
protectiveness  finding  that  the  ARE  has 
made  for  previously  granted  waiver 
determinations  and  the  regulations  are 
consistent  with  the  intent  of  section 
202(a)  of  the  federal  GAA.  In  the 
alternative,  if  the  OBD  II  regulations  are 
viewed  as  new  emission  standards,  a 
waiver  should  be  granted  because  the 
regulations  (as  amended]  are.  in  the 
aggregate,  at  least  as  stringent  as  the 
comparable  federal  OBD  regulations, 
Cahfomia  needs  its  own  motor  vehicle 
program  to  meet  compelling  and 
extraordinary  conditions  in  the  state, 
and  the  regulations  are  consistent  with 
section  202(a)  of  the  GAA.  Section 
202(a)  requires  that  the  procediu«s 
provide  sufficient  lead  time  to  permit 
the  development  and  application  of 
requisite  technology,  giving  appropriate 
consideration  to  the  cost  of  compliance 
within  such  period.  In  addition,  the 
Agency  has  held  that  to  avoid 


inconsistency  with  secticm  202(a). 
California's  procedures  may  not  impose 
inconsistent  certification  requirements 
such  that  manufacturers  would  be 
unable  to  meet  both  the  Galifomia  and 
Federal  requirements  with  the  same  test 
vehicle. 

Once  Galifomia  has  been  granted 
waiver  of  Federal  preemption  for  a  set 
of  standards  and  enforcement 
procedures  for  a  class  of  vehicles,  it  may 
adopt  other  conditions  precedent  to  the 
initial  retail  sale,  titling  or  registration 
of  the  subject  class  of  vehicles  without 
having  to  receive  a  further  waiver  of 
Federal  preemption. 

Cahfomia's  request  will  be  considered 
according  to  the  procediires  for  a  waiver 
decision,  which  includes  providing  the 
opportunity  for  a  pubfic  hearing.  Any 
party  wishing  to  present  testimony  at 
the  hearing  should  address  the 
following  issues: 

(1)  Whether  CaUfomia's  OBD  n 
regulations  are  appropria^ly  considered 
accompanying  enforcemem  procedures 
or  new  emission  standards; 

(2)  If  GARB's  regulations  are 
accompanying  enforcement  procedures, 
address  (A)  whether  these  procedures 
may  cause  the  California  standards,  in 
the  aggregate,  to  be  less  protective  of 
public  health  and  welfare  than  the 
apphcable  Federal  standards 
promulgated  pursuant  to  section  202(a), 
and  (B)  whether  the  Galifomia  and 
Federal  certification  test  procedures  are 
inconsistent. 

(3)  If  GARB'S  regulations  are 
standards,  address  (A)  whether 
Califomia's  determination  that  the 
amended  standards  are  at  least  as 
protective  of  pubUc  health  and  welfare 
as  applicable  Federal  standards  is 
arbitrary  and  capricious;  (B)  whether 
Cahfomia  needs  separate  standards  to 
meet  compelling  and  extraordinary 
conditions;  and,  (G)  whether  Califomia's 
standards  and  accompanying 
enforcement  procedures  are  consistent 
with  section  202(a)  of  the  Act. 

n.  Procedures  for  Public  Participation 

Any  person  desiring  to  make  an  oral 
statement  on  the  record  should  file  ten 
(10)  copies  of  their  proposed  testimony 
and  other  relevant  material  with  the 
Director  of  EPA's  Manufacturers 
Operations  Division  at  the  Director's 
address  listed  above  not  later  than 
October  13, 1995.  In  addition,  that 
person  should  submit  25  copies,  if 
feasible,  of  the  planned  statement  to  the 
presiding  officer  at  the  time  of  the 
hearing. 

Because  a  public  hearing  is  designed 
to  give  interested  parties  an  opportunity 
to  participate  in  this  proceeding,  there 
are  no  adverse  parties  as  such. 
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Statements  by  participants  will  not  be 
subject  to  cross-examination  by  other 
participants  without  special  approval  by 
the  presiding  officer.  The  presiding 
officer  is  authorized  to  strike  from  the 
record  statements  which  he  or  she 
deems  irrelevant  or  repetitious  and  to 
impose  reasonable  limits  on  the 
duration  of  the  statement  of  any 
witness. 

If  a  hearing  is  held,  the  Agency  will 
make  a  verbatim  record  of  the 
proceedings.  Interested  persons  may 
arrange  with  the  reporter  at  the  hearing 
to  obtain  a  copy  of  the  transcript  at  their 
own  expense. 

Regardless  of  whether  a  public 
hearing  is  held,  EPA  will  keep  die 
record  open  imtil  November  17, 1995. 
The  Administrator  will  then  render  her 
decision  on  CARB's  request  based  on 
the  record  of  the  public  hearing,  if  one 
is  held,  relevant  written  submissions, 
and  other  information  which  is  deemed 
pertinent.  All^formation  vdll  be 
available  for  public  inspection  at  the 
EPA  Air  Docket. 

Dated:  August  3, 1995. 

AnnE.  Goods, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc  95-19902  Filed  8-10-95;  8:45  am) 
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[FRL-5275-«] 

Acid  Rain  Program:  Acid  Rain 
Compliance  Plans  &  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA) 

ACTION:  Notice  of  draft  nitrogen  oxides 
compliance  plans  and  written 
exemptions. 

summary:  The  U.S.  Environmental 
Protection  Agency  is  issuing  draft 
nitrogen  oxides  (NOx)  compliance  plans 
and  written  exemptions  from  the  Acid 
Rain  Program  permitting  and 
monitoring  requirements  to  a  total  of  74 
utility  units  at  30  plants  in  accordance 
with  the  Acid  Rain  Program  regulations 
(40  CFR  parts  72  and  76).  Because  the 
Agency  does  not  anticipate  receiving 
adverse  comments,  these  NOx 
compliance  plans  and  exemptions  are 
also  being  issued  as  a  direct  final  action 
in  the  notice  of  nitrogen  oxides 
compliance  plans  and  written 
exemptions  published  elsewhere  in 
today's  Federal  Register. 
DATES:  Comments  on  the  NOx 
compUance  plans  and  written 
exeiUptions  proposed  by  this  action 
must  be  received  on  or  before 
September  11, 1995,  or  within  30  days 
after  notice  is  given  in  a  publication  of 


general  circulation  in  the  area  where  the 
source  is  located,  whichever  is  later. 
ADDRESSES:  Send  comments  to  the 
following  addresses: 

For  plants  in  Maryland,  Pennsylvania, 
and  West  Virginia:  Thomas  Maslany, 
Director,  Air,  Radiation  and  Toxics 
Division,  EPA  Region  3,  841  Chestnut 
Building,  Philadelphia,  PA  19107. 

For  plants  in  Ohio  and  Wisconsin: 
David  Kee,  Director,  Air  and  Radiation 
Division,  EPA  Region  5,  Ralph  H. 
Metcalfe  Federal  Bldg.,  77  West  Jackson 
Blvd.,  Chicago,  IL  60604. 

For  plants  in  Arkansas,  New  Mexico, 
and  Texas:  Samuel  Coleman.  Director, 
Compliance  Assurance  and  Enforcement 
Division,  EPA  Region  6,  First  Interstate 
Bank  Tower,  1445  Ross  Ave.  {6EN-AA), 
Dallas,  TX  75202-2733. 

For  plants  in  Iowa:  William  A. 
Spratlin,  Director,  Air  and  Toxics 
Division,  EPA  Region  7,  726  Minnesota 
Ave.,  Kansas  Qty,  KS  66101. 

For  plants  in  Arizona  and  California: 
CeUa  Bloomfield,  EPA  Region  9,  Air  and 
Toxics  Division  (A-5-2),  75  Hawthorne 
Street,  San  Francis):o,  CA,  94105. 

Submit  comments  in  duplicate  and 
identify  the  NOx  compliance  plan  or 
written  exemption  to  which  the 
comments  apply,  the  commenter's 
name,  address,  and  telephone  number, 
and  the  commenter's  interest  in  the 
matter  and  affiliation,  if  any,  to  the 
owners  and  operators  of  the  unit 
covered  by  the  NOx  compUance  plan  or 
written  exemption. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
plants  in  Maryland,  Pennsylvania,  and 
West  Virginia:  Linda  Miller,  (215)  597- 
7547,  EPA  Region  3;  for  plants  in 
Wisconsin:  Beth  Valenziano,  (312)  886- 
2703,  EPA  Region  5;  for  plants  in  Ohio: 
Franklin  Echevarria,  (312)  886-9653, 
EPA  Region  5;  for  plants  in  Arkansas, 
New  Mexico,  and  Texas:  Daniel  Meyer, 
(214)  665-7233,  EPA  Region  6;  for 
plants  in  Iowa:  Jon  Knodel,  (913)  551- 
7622,  EPA  Region  7;  for  plants  in 
Arizona  and  California:  Celia 
Bloomfield,  (415)  744-1249,  EPA 
Region  9. 

SUPPLEMENTARY  INFORMATION:  If  no 
significant,  adverse  comments  are 
timely  received,  no  further  activity  is 
contemplated  in  relation  to  these  draft 
NOx  compliance  plans  and  written 
exemptions,  and  the  NOx  compliance 
plans  and  written  exemptions  issued  as 
a  direct  final  action  in  the  notice  of  NOx 
compliance  plans  and  written 
exemptions  published  elsewhere  in 
today's  Federal  Register  will 
automatically  become  final  on  the  date 
specified  in  that  notice.  If  significant, 
adverse  comments  are  timely  received 
on  any  NOx  compliance  plan  or  written 


exemption,  that  NOx  compUance  plan 
or  written  exemption  in  the  notice  of 
NOx  compUance  plans  and  written 
exemptions  will  be  withdrawn  and  all 
pubUc  comment  received  on  that  NOx 
compUance  plan  or  written  exemption 
will  be  addressed  in  a  subsequent  final 
action  based  on  the  relevant  NOx 
compUance  plan  or  written  exemption 
in  this  notice  of  draft  NOx  compUance 
plans  and  written  exemptions.  Because 
the  Agency  will  not  institute  a  second 
comment  period  on  this  notice  of  draft 
NOx  compUance  plans  and  written 
exemptions,  any  parties  interested  in 
commenting  should  do  so  during  this 
comment  period. 

For  further  information  and  a  detailed 
description  of  the  NOx  compliance 
plans  and  written  exemptions,  see  the 
information  provided  in  the  notice  of 
NOx  compUance  plans  and  written 
exemptions  elsewhere  in  today's 
Federal  Register. 

Dated:  August  7, 1995. 
Joseph  A.  Kruger, 

Acting  Director,  Acid  Rain  Division,  Office 
of  Atmospheric  Programs,  Office  of  Air  and 
Radiation. 

(FR  Doc.  95-19900  Filed  8-10-95;  8:45  am) 
BiLUNQCODE  a660-S<M> 

[FRL-6275-0] 

Acid  Rain  Program:  Acid  Rain 
Compliance  Plans  &  Exemptions 

AGENCY:  Environmental  Protection 

Agency  (EPA).  • 

ACTION:  Notice  of  nitrogen  oxides 

compliance  plans  and  written 

exemptions. 

summary:  The  U.S.  Environmental 
Protection  Agency  is  issuing,  as  a  direct 
final  action,  nitrogen  oxides  (NOx) 
compliance  plans  and  written 
exemptions  from  the  Acid  Rain  Program 
permitting  and  monitoring  requirements 
to  a  total  of  74  utility  units  at  30  plants 
in  accordance  with  the  Acid  Rain 
Program  regulations  (40  CFR  parts  72 
and  76).  Because  the  Agency  does  not 
anticipate  receiving  adverse  comments, 
these  compUance  plans  and  exemptions 
are  being  issued  as  a  direct  final  action. 
DATES:  Each  NOx  compUance  plan  and 
written  exemption  issued  in  this  direct 
final  action,  will  be  final  on  September 
21, 1995,  or  40  days  after  notice  is  also 
given  in  a  pubUcation  of  general 
circulation  in  the  area  where  the  source 
is  located,  whichever  is  later,  unless 
significant,  adverse  comments  are 
received  by  September  11,  1995,  or  30 
days  after  the  aforementioned  local 
notice  is  pubUshed,  whichever  is  later. 
If  significant,  adverse  comments  are 
timely  received  on  any  NOx  compliance 
plan  or  on  any  exemption  in  this  direct 
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final  action,  that  compliance  plan  or 
exemption  will  be  withdrawn  through  a 
notice  in  the  Federal  Register. 
ADDRESSES:  Administrative  Records. 
The  administrative  record  for  the  NOx 
compliance  plans  and  written 
exemptions,  except  information 
protected  as  confidential,  may  be 
viewed  during  normal  operating  hours 
at  the  following  locations: 

For  plants  in  Maryland,  Pennsylvania, 
and  West  Virginia:  EPA  Region  3,  841 
Chestnut  Building,  Philadelphia,  PA 
19107. 

For  plants  in  Ohio  and  Wisconsin: 
EPA  Region  5,  Ralph  H.  Metcalfe 
Federal  Bldg.,  77  West  Jackson  Blvd., 
Chicago,  IL  60604. 

For  plants  in  Arkansas,  New  Mexico, 
and  Texas:  EPA  Region  6,  First 
Interstate  Bank  Tower,  1445  Ross  Ave. 
(6EN-AA),  Dallas,  TX  75202-2733. 

For  plants  in  Iowa:  EPA  Region  7 
Library,  726  Minnesota  Ave.,  Kansas 
City,  KS  66101  or  Iowa  Dept.  of  Natural 
Resources,  Henry  A.  Wallace  Bldg.,  900 
E.  Grand,  Des  Moines,  lA  50319. 

For  plants  in  Arizona  and  California: 
EPA  Region  9,  Air  and  Toxics  Division, 
75  Hawthorne  Street,  San  Francisco, 
CA,  94105. 

Comments.  Send  comments  to  the 
following  address: 

For  plants  in  Maryland,  Pennsylvania, 
and  West  Virginia:  "Thomas  Maslany, 
Director,  Air,  Radiation  and  Toxics 
Division,  EPA  Region  3  (address  above). 

For  plants  in  Ohio  and  Wisconsin: 
David  Kee,  Director,  Air  and  Radiation 
Division,  EPA  Region  5  (address  above). 

For  plants  in  Arkansas,  New  Mexico, 
and  Texas:  Samuel  Coleman,  Director, 
Compliance  Assurance  and  Enforcement 
Division,  EPA  Region  6  (address  above). 

For  plants  in  Iowa:  William  A. 
Spratlin,  Director,  Air  and  Toxics 
Division,  EPA  Region  7  (address  above). 

For  plants  in  Arizona  and  CaUfomia: 
CeUa  Bloomfield.  Air  and  Toxics 
Division  (A-5-2),  EPA  Region  9 
(address  above). 

Submit  comments  in  duplicate  and 
identify  the  NOx  compliance  plan  or 
written  exemption  to  which  the 
comments  apply,  the  commenter's 
name,  address,  and  telephone  nimiber. 
and  the  commenter's  interest  in  the 
matter  and  affiliation,  if  any,  to  the 
owners  and  operators  of  the  unit 
covered  by  the  NOx  compliance  plan  or 
written  exemption. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
plants  in  Maryland,  Pennsylvania,  and 
West  Virginia:  Linda  MiUer,  (215)  597- 
7547,  EPA  Region  3;  for  plants  in 
Wisconsin:  Beth  Valenziano,  (312)  886- 
2703,  EPA  Region  5;  for  plants  in  Ohio: 
Franklin  Echevarria,  (312)  886-9653, 


EPA  Region  5;  for  plants  in  Arkansas, 
New  Mexico,  and  Texas:  Daniel  Meyer, 
(214)  665-7233,  EPA  Region- 6;  for 
plants  in  Iowa:  Jon  Knodel,  (913)  551- 
7622,  EPA  Region  7;  for  plants  in 
Arizona  and  (^Ufomia:  Celia 
Bloomfield,  (415)  744-1249,  EPA 
Region  9. 

SUPPLEMENTARY  INFORMATION:  All  public 
comment  received  on  any  NOx 
compliance  plan  or  written  exemption 
in  this  direct  final  action  on  which 
significant,  adverse  comments  are 
timely  received  will  be  addressed  in  a 
subsequent  approval  or  denial  of  the 
compliance  plan  or  exemption.  Such 
approval  or  denial  will  be  based  on  the 
relevant  draft  compliance  plan  or 
exemption  in  the  notice  of  draft 
compliance  plans  and  exemptions  that 
is  published  elsewhere  in  today's 
Federal  Register  and  that  is  identical  to 
this  direct  final  action. 

New  Unit  Exemptions 

Under  the  Acid  Rain  Program 
regulations  (40  CFR  72.7),  utilities  may 
petition  EPA  for  an  exemption  horn 
permitting  and  monitoring  requirements 
for  any  new  utility  unit  that  serves  one 
or  more  generators  with  total  nameplate 
capacity  of  25  MW  or  less  and  bums 
only  fuels  with  a  sulfur  content  of  0.05 
percent  or  less  by  weight.  On  the  earlier 
of  the  date  an  exempted  new  unit  bums 
any  fuel  with  a  sulfur  content  in  excess 
of  0.05  percent  by  weight  or  24  months 
prior  to  the  date  the  exempted  unit  first 
serves  one  or  more  generators  with  total 
nameplate  capacity  in  excess  of  25  MW, 
the  unit  shall  no  longer  be  exempted 
imder  40  CFR  72.7  and  shall  be  subject 
to  all  permitting  and  monitoring 
requirements  of  the  Acid  Rain  Program. 

EPA  is  issuing  written  exemptions 
effective  from  January  1, 1995  through 
December  31, 1999,  to  the  following 
new  units: 

Region  6 

Animas,  imit  5  in  New  Mexico, 
owned  and  operated  by  the  City  of 
Farmington.  The  Designated 
Representative  for  Animas  is  Michael  R. 
Sims. 

Retired  Unit  Exonptions 

Additionally,  under  the  Acid  Rain 
Program  regulations  (40  CFR  72.8), 
utilities  may  petition  EPA  for  an 
exemption  from  permitting 
requirements  for  units  tiiat  are  retired 
prior  to  the  issuance  of  a  Phase  11  Acid 
Rain  permit.  Units  that  are  retired  prior 
to  the  deadline  for  continuous 
emissions  monitoring  system  (CEMS) 
certification  may  also  petition  for  an 
exemption  from  monitoring 
requirements.  Exempted  retired  units 


must  not  emit  any  sulfur  dioxide  or 
nitrogen  oxides  on  or  after  the  date  the 
units  are  exempted,  and  the  units  must 
not  resume  operation  unless  the 
Designated  Representative  submits  an 
application  for  an  Acid  Rain  permit  and 
installs  and  certifies  its  monitors  by  the 
applicable  deadlines. 

EPA  is  approving  retired  unit 
exemptions,  effective  January  1, 1996 
through  December  31, 1999,  and 
exemptions  from  monitoring 
requirements,  effective  January  1, 1995 
through  December  31, 1999,  to  the 
following  retired  units: 

Region  6 

Cecil  Lynch  Steam  Electric  Station, 
unit  1  in  Arkansas,  owned  and  operated 
by  Arkansas  Power  and  Light  Company. 
The  Designated  Representative  for  Cecil 
Lynch  is  Frank  F.  Gallaher. 

Person  Generating  Station,  units  3  and 
4  in  New  Mexico,  owned  and  operated 
by  Public  Service  Company  of  New 
Mexico.  The  Designated  Representative 
for  Person  is  Patrick  J.  Goodman. 

Concho  Power  Station,  unit  4  in 
Texas,  owned  by  West  Texas  Utilities 
Company  and  operated  by  Central  and 
South  West  Services,  Inc.  The 
Designated  Representative  for  Concho  is 
E.  Michael  WilUams. 

Region  7 

Sixth  Street  Generating  Station,  unit  1 
in  Iowa,  owned  and  operated  by  lES 
Utilities.  The  Designated  Representative 
for  Sixth  Street  is  Roger  Lessly. 

Region  9 

DeMoss  Petrie,  unit  4  in  Arizona, 
owned  and  operated  by  Tucson  Electric 
Power  Company.  The  Designated 
Representative  for  DeMoss  Petrie  is 
Cosimo  DeMasi. 

Avon  Power  Plant,  units  1,2,  and  3 
in  CaUfomia,  owned  and  operated  by 
Pacific  Gas  and  Electric  Company.  TTie 
Designated  Representative  for  Avon  is 
James  K.  Randolph. 

Harbor  Generating  Station,  imits  1-5 
in  California,  owned  and  operated  by 
the  Los  i^ngeles  Department  of  Water 
and  Power.  The  Designated 
Representative  for  Sixth  Street  is  Dennis 
B.  Whitiiey. 

Huntington  Beach  Generating  Station, 
imits  3  and  4  in  CaUfomia,  owned  and 
operated  by  Southern  California  Edison 
Company.  The  Designated 
Representative  for  Himtington  is  John  R. 
Fielder. 

Martinez  Power  Plant,  units  1,2,  and 
3  in  CaUfomia,  owned  and  operated  by 
Pacific  Gas  and  Electric  Company.  The 
Designated  Representative  for  Martinez 
is  James  K.  Randolph. 


41070 Federal  Register  /  Vol.  60.  No.  155  /  Friday,  August  11,  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  155  /  Friday,  August  11.  1995  /  Notices  41071 


Oleum  Power  Plant,  units  1-6  in 
California,  owmed  and  operated  by 
Pacific  Gas  and  Electric  Company.  The 
Designated  Representative  for  Oleum  is 
James  K.  Randolph. 

Redondo  Generating  Station,  units 
11-16  in  California,  owned  and 
operated  by  Southern  California  Edison 
Company.  The  Designated 
Representative  for  Redondo  is  John  R. 
Fielder. 

NOx  Compliance  Plans 

Lastly,  EPA  is  approving  NOx 
compliance  plans  under  which  units 
will  comply  with  the  applicable 
emission  limitations  for  NOx  under  40 
CFR  76.5  (referred  to  as  "standard 
emission  limitations"!  or  with  a  NOx 
averaging  plan  under  40  CFR  76.10,  for 
the  following  tftility  plants: 

Region  3 

R.  Paul  Smith  in  Maryland:  Standard 
emission  limitation  of  0.50  Ibs/MMBtu 
for  unit  9  and  0.45  lbs/\A4Btu  for  unit 
11.  The  Designated  Representative  is 
David  C.  Benson. 

Bruce  Mansfield  in  Pennsylvania: 
Units  1  and  2  will  each  comply  with  4 
averaging  plans,  one  for  calendar  year 
1996,  and  three  for  each  calendar  year 
1997—1999.  For  each  year  under  these 
plans,  the  actual  annual  average 
emission  rate  for  NOx  for  these  units 
shall  not  exceed  the  alternative 
contemporaneous  annual  emission 
limitation  of  0.45  Ibs/MMBtu.  and  the 
actual  aimual  heat  input  for  units  1  and 
2  shall  not  be  less  than  the  aimual  heat 
input  limits  of  63,306,398  MMBtu  and 
62,726,184  MMBtu,  respectively.  The 
other  units  designated  in  the  plans  are 
Edgewater  imit  13,  Gorge  imits  25  and 
26,  New  Castle  units  1  and  2,  RE. 
Burger  units  7  and  8,  Toronto  imits  10 
and  11.  and  W.H.  Sammis  units  5  and 
6.  The  Designated  Representative  is 
Howard  C.  Couch.  Jr. 

New  Castle  in  Pennsylvania:  units  1 
and  2  will  each  comply  with  4  averaging 
plans,  one  for  calendar  year  1996.  and 
three  for  each  calendar  year  1997-1999. 
For  each  year  under  these  plans,  the 
actual  annual  average  emission  rate  for 
NOx  for  these  units  shall  not  exceed  the 
alternative  contemporaneous  annual 
emission  limitation  of  0.50  Ibs/MMBtu, 
and  there  are  no  annual  heat  input 
limits.  The  other  units  designated  in  the 
plans  are  Bruce  Mansfield  units  1  and 
2,  Edgewater  unit  13.  Gorge  units  25  and 
26,  RE.  Burger  units  7  and  8,  Toronto 
units  10  and  11,  and  W.H.  Sammis  units 
5  and  6.  The  Designated  Representative 
is  Howard  C.  Couch, 'Jr. 

Albright  in  West  Virginia:  Standard 
emission  limitation  of  0.50  Ibs/MMBtu 
for  units  1  and  2,  and  0.45  Ibs/MMBtu 


for  unit  3.  The  Designated 
Representative  is  David  C.  Benson. 

Pleasants  in  West  Virginia:  Standard 
emission  limitation  of  0.50  Ibs/MMBtu 
for  units  1  and  2.  The  Designated 
Representative  is  David  C.  Benson. 

Region  5 

Edgewater  in  Ohio:  Unit  13  will 
comply  with  four  averaging  plans,  one 
for  calendar  year  1996,  and  three  for 
each  calendar  year  1997-1999.  For  each 
year  under  these  plans,  the  actual 
annual  average  emission  rate  for  NOx 
for  this  unit  shall  not  exceed  the 
alternative  contemporaneous  annual 
emission  limitation  of  0.20  Ibs/MMBtu, 
and  the  actual  annual  heat  input  for  unit 
13  shall  not  be  less  than  the  annual  heat 
input  limit  of  2,034,422  MMBtu.  The 
other  units  designated  in  the  plans  are 
Bruce  Mansfield  units  1  and  2,  Gorge 
units  25  and  26.  New  Castle  units  1  and 
2.  RE.  Burger  units  7  and  8,  Toronto 
units  10  and  11.  and  W.H.  Sammis  units 
5  and  6.  The  E)esignated  Representative 
is  Howard  C.  Couch.  Jr. 

Gorge  in  Ohio:  Units  25  and  26  will 
each  comply  with  four  averaging  plans, 
one  for  calendar  year  1996.  and  three  for 
each  calendar  year  1997-1999.  For  each 
year  under  these  plans,  the  actual 
annual  average  emission  rate  for  NOx 
for  these  units  shall  not  exceed  the 
alternative  contemporaneous  annual 
emission  limitation  of  0.50  Ibs/MMBtu. 
and  there  are  no  annual  heat  input 
limits.  The  other  imits  designated  in  the 
plans  are  Bruce  Mansfield  units  1  and 
2,  Edgewater  unit  13,  New  Castie  units 
1  and  2,  RE.  Burger  units  7  and  8, 
Toronto  units  10  and  11,  and  W.H. 
Sammis  units  5  and  6.  The  Designated 
Representative  is  Howard  C.  Couch,  Jr. 

RE.  Burger  in  Ohio:  Units  7  and  8 
will  each  comply  with  three  averaging, 
plans  for  each  calendar  year  1997-1999. 
For  each  year  imder  these  plans,  the 
actual  annual  average  emission  rate  for 
NOx  for  these  units  shall  not  exceed  the 
alternative  contemporaneous  aimual 
emission  limitation  of  0.65  Ibs/MMBtu, 
and  the  actual  annual  heat  input  for 
units  7  and  8  shall  not  be  greater  than 
the  annual  heat  input  limits  of 
8,636.386  MMBtu  and  8,716,740 
MMBtu,  respectively.  The  other  units 
designated  in  the  plans  are  Bruce 
Mansfield  units  1  and  2,  Edgewater  unit 
13,  Gorge  units  25  and  26,  New  Castle 
units  1  and  2,  Toronto  units  10  and  11. 
and  W.H.  Sammis  units  5  and  6.  The 
Designated  Representative  is  Howard  C. 
Couch.  Jr. 

W.H.  Sammis  in  Ohio:  Units  5  and  6 
will  each  comply  with  four  averaging 
plans,  one  for  calendar  year  1996.  and 
three  for  each  calendar  year  1997-1999. 
For  each  year  under  these  plans,  the 


actual  annual  average  emission  rate  for 
NOx  for  these  units  shall  not  exceed  the 
alternative  contemporaneous  annual 
emission  limitation  of  0.55  Ibs/MMBtu 
for  unit  5,  and  0.45  Ibs/MMBtu  for  unit 
6.  The  actual  annual  heat  input  for  unit 
5  shall  not  be  greater  than  the  annual 
heat  input  limits  of  16,570,591  MMBtu 
in  1996  and  18.708,732  MMBtu  in 
1997-1999.  The  actual  annual  heat 
input  for  unit  6  shall  not  be  less  than 
the  annual  heat  input  limits  of 
31,884,315  MMBtu  in. 1996  and 
35,427,017  MMBtu  in  1997-1999.  The 
other  units  designated  in  the  plans  are 
Bruce  Mansfield  units  1  and  2, 
Edgewater  unit  13,  Gorge  units  25  and 
26,  New  Castle  units  1  and  2,  R.E. 
Burger  units  7  and  8,  and  Toronto  units 
10  and  11.  The  Designated 
Representative  is  Howard  C.  Couch,  Jr. 

Toronto  in  Ohio:  Units  10  and  11  will 
each  comply  with  four  averaging  plans, 
one  for  calendar  year  1996,  and  three  for 
each  calendar  year  1997-1999.  For  each 
year  under  these  plans,  the  actual 
annual  average  emission  rate  for  NOx 
for  these  units  shall  not  exceed  the 
alternative  contemporaneous  annual 
emission  limitation  of  0.50  Ibs/MMBtu. 
and  there  are  no  annual  heat  input 
limits.  The  other  units  designated  in  the 
plans  are  Bruce  Mansfield  units  1  and 
2,  Edgewater  unit  13,  Gorge  units  25  and 
26,  New  Castle  units  1  and  2,  RE. 
Burger  units  7  and  8,  and  W.H.  Sammis 
units  5  and  6.  The  Designated 
Representative  is  How^  C.  Couch,  Jr. 

Alma  in  Wisconsin:  Units  B4  and  B5 
will  each  comply  with  four  averaging 
plans,  one  for  each  calendar  year  1996- 
1999.  For  each  year  under  these  plans, 
the  actual  annual  average  emission  rate 
for  NOx  for  these  units  shall  not  exceed 
the  alternative  contemporaneous  annual 
emission  limitation  of  0.80  Ibs/MMBtu, 
and  the  actual  annual  heat  input  for 
units  B4  and  B5  shall  not  be  greater  than 
the  annual  heat  input  limits  of 
3.200.000  MMBtu  and  5,100,000 
MMBtu,  respectively.  The  other  imits 
designated  in  the  plans  are  Genoa  unit 
1  and  J.P.  Madgett  unit  Bl.  The 
Designated  Representative  is  John  P. 
Leifer. 

Genoa  in  Wisconsin:  Unit  1  will 
comply  with  four  averaging  plans,  one 
for  each  calendar  year  1996-1999.  For 
each  year  under  these  plans,  the  actual 
annual  average  emission  rate  for  NOx 
for  this  unit  shall  not  exceed  the 
alternative  contemporaneous  annual 
emission  limitation  of  0.38  Ibs/MMBtu, 
and  the  actual  annual  heat  input  for  unit 
1  shall  not  be  less  than  the  annual  heat 
input  limit  of  13,500,000  MMBtu.  The 
other  units  designated  in  the  plans  are 
Alma  units  B4  and  B5  and  J.P.  Madgett 


unit  Bl.  The  Designated  Representative 
is  John  P.  Leifer. 

J.P.  Madgett  in  Wisconsin:  Unit  Bl 
will  comply  with  four  averaging  plans, 
one  for  each  calendar  year  1996-1999. 
For  each  year  under  these  plans,  the 
actual  annual  average  emission  rate  for 
NOx  for  this  unit  shall  not  exceed  the 
alternative  contemporaneous  annual 
emission  limitation  of  0.39  Ibs/MMBtu, 
and  the  actual  annual  heat  input  for  unit 
Bl  shall  not  be  less  than  the  armual  heat 
input  limit  of  13.700.000  MMBtu.  The 
other  units  designated  in  the  plans  are 
Alma  units  B4  and  B5  and  Genoa  unit 
1.  The  Designated  Representative  is 
John  P.  Leifer. 

Port  Washington  in  Wisconsin:  Units 
1,  2,  3,  and  4  will  comply  with  four 
averaging  plans,  one  for  each  calendar 
year  1996-1999.  For  each  year  under 
these  plans,  the  actual  annual  average 
emission  rate  for  NOx  for  these  units 
shall  not  exceed  the  alternative 
contemporaneous  annual  emission 
limitation  of  0.40  Ibs/MMBtu.  The 
actual  annual  heat  input  for  units  1,2, 
3,  and  4  shall  not  be  less  than  the 
annual  heat  input  limits  of  583,213 
MMBtu,  1,632,997  MMBtu,  1,924,604 
MMBtu,  and  874,320  MMBtu, 
respectively.  The  other  units  designated 
in  the  plans  are  South  Oak  Creek  units 
5,  6,  7,  and  8  and  Valley  units  1,  2,  3, 
and  4.  Port  Washington  unit  5  will  meet 
the  standard  emission  limit  of  0.50  lbs/ 
MMBtu  for  1996-1999.  The  Designated 
Representative  is  Paul  D.  Schumacher. 

Pulliam  in  Wisconsin:  Units  7  and  8 
will  each  comply  with  a  NOx  averaging 
plan  for  1996-1999.  For  each  year  under 
the  plan,  the  actual  annual  average 
emission  rate  for  NOx  for  each  of  these 
units  shall  not  exceed  the  alternative 
contemporaneous  annual  emission 
limitation  of  0.40  Ibs/MMBtu,  and  the 
actual  annual  heat  input  for  units  7  and 
8  shall  not  be  less  than  the  annual  heat 
input  Umits  of  5,400,000  MMBtu  and 
7,000,000  MMBtu,  respectively.  The 
other  units  designated  in  this  plan  are 
Weston  units  1,  2,  and  3.  The 
Designated  Representative  is  Gary  T. 
Van  Helvoirt. 

South  Oak  Creek  in  Wisconsin:  Units 
5,  6,  7,  and  8  will  comply  with  four 
averaging  plans,  one  for  each  calendar 
year  1996-1999.  For  each  year  under 
these  plans,  the  actual  annual  average 
emission  rate  for  NOx  for  these  units 
shall  not  exceed  the  alternative 
contemporaneous  annual  emission 
limitation  of  0.30  Ibs/MMBtu  for  units 
5  and  6,  and  0.42  Ibs/MMBtu  for  units 
7  and  8.  The  actual  annual  heat  input 
for  units  5  and  6  shall  not  be  less  than 
the  annual  heat  input  limits  of 
6,220.245  MMBtu  and  6,349,833 
MMBtu  respectively,  and  the  actual 


annual  heat  input  for  units  7  and  8  shall 
not  be  less  than  the  annual  heat  input 
limit  of  7,553,054  MMBtu  each.  The 
other  units  designated  in  the  plans  are 
Valley  units  1,  2,  3,  and  4  and  Port 
Washington  units  1,  2,  3,  and  4.  The 
Designated  Representative  is  Paul  D. 
Schumacher. 

Valley  in  Wisconsin:  Units  1,  2,  3,  and 
4  will  comply  with  four  averaging  plans, 
one  for  each  calendar  year  1996-1999. 
For  each  year  under  these  plans,  the 
actual  annual  average  emission  rate  for 
NOx  for  these  units  shall  not  exceed  the 
alternative  contemporaneous  annual 
emission  limitation  of  0.65  Ibs/MMBtu. 
The  actual  annual  heat  input  for  units 
1  and  2  shall  not  be  greater  than  the 
annual  heat  input  limit  of  5,497,537 
MMBtu  each,  and  the  actual  annual  heat 
input  for  units  3  and  4  shall  not  be 
greater  than  the  aimual  heat  input  limit 
of  6.062.205  MMBtu  each.  The  other 
units  designated  in  the  plans  are  South 
Oak  Creek  units  5.  6.  7.  and  8  and  Port 
Washington  units  1.  2,  3,  and  4.  The 
Designated  Representative  is  Paul  D. 
Schumacher. 

Weston  in  Wisconsin:  Units  1,  2,  and 
3  will  each  comply  with  a  NOx 
averaging  plan  for  1996-1999.  For  each 
year  under  the  plan,  the  actual  annual 
average  emission  rate  for  NOx  for  each 
of  these  units  shall  not  exceed  the 
alternative  contemporaneous  annual 
emission  limitation  of  0.90  Ibs/MMBtu 
for  unit  1, 1.05  Ibs/MMBtu  for  unit  2, 
and  0.25  Ibs/MMBtu  for  unit  3,  and  the 
actual  annual  heat  input  for  units  1,2, 
and  3  shall  not  be  greater  than  the 
annual  heat  input  limits  of  4,500,000 
MMBtu  and  6,500,000  MMBtu  for  units 
1  and  2,  respectively,  and  shall  not  be 
less  than  the  annual  heat  input  limit  of 
20,500,000  MMBtu  for  unit  3.  The  other 
units  designated  in  this  plan  are  Pulliam 
units  7  and  8.  The  Designated 
Representative  is  Gary  T.  Van  Helvoirt. 

Dated:  August  7. 1995. 
Joseph  A.  Kniger, 

Acting  Director,  Acid  Rain  Division,  Office 
of  Atmospheric  Programs,  Office  of  Air  and 
Radiation. 

IFR  Doc.  95-19901  Filed  8-10-95;  8:45  ami 
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[ER-FRL-4725-q 

Environmental  impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  OR  (202)  260-5075.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  July  31, 1995  Through 
August  04, 1995  Pursuant  to  40  CFR 
1506.9. 


EIS  No.  950349.  Revised  Final  EIS,  AFS, 
ID,  West  Fork  Papoose  Timber  Sale, 
Implementation,  Clearwater  National 
Forest,  Powell  Ranger  District,  Idaho 
County,  ID,  Due:  September  11, 1995, 
Contact:  Stewart  Hoyt  (208)  942-3113. 

EIS  No.  950350,  Draft  Supplement. 
FHW,  VT,  Burlington  Southern 
Connector  New  and  Additional 
Information,  Champlain  Park  Way 
Project,  Construction  1-189  and  US 
Route  7  to  Battery  Street,  COE  Section 
10  and  404  Permits,  Central  Business 
Distiict  (CBD),  Burlington,  Chittenden 
County,  VT,  Due:  September  25, 1995, 
Contact:  Donald  J.  West  (802)  828- 
4433. 

EIS  No.  950351.  Draft  EIS,  FHW.  NC,  US 
64  Byp>ass  Transportation 
Improvements  Project,  from  1-440  to 
US  64  west  of  Wendell  and  Eastern 
Wake  Expressway  fhjm  existing  US  64 
to  NC-1007  (Poole  Road),  Funding 
and  COE  Section  404  Permit,  Wake 
County.  NC,  Due:  October  06, 1995, 
Contact:  Nicholas  L.  Graf  (919)  856- 
4346. 

EIS  No.  950352.  Final  EIS,  AFS,  UT, 
Jacob/Swale  Vegetation  Management 
Project,  Implementation,  Dixie 
National  Forest,  Escalante  Ranger 
Disti-ict,  Garfield  County,  UT,  Due: 
September  11, 1995,  Contact:  Kevin  R. 
Schulkoski  (801)  882-5400. 

EIS  No.  950353,  Final  EIS.  DOE.  WA, 
Puget  Power  Northwest  Washington 
Electric  Transmission  Project, 
Construction  and  Operation, 
Whatcom  and  Skagit  Counties,  WA, 
Due:  September  11, 1995,  Contact: 
Ken  Bamhart  (503)  230-3667. 

EIS  No.  950354.  Final  EIS,  AFS,  ID. 
Tailholt  Administrative  Research 
Study.  Timber  Harvesting  and  Road 
Construction,  Payette  National  Forest, 
Krassel  Ranger  District,  Valley 
County,  ID,  Due:  September  11, 1995, 
Contact:  Rudy  Vershchoor  (208)  634- 
0706. 

EIS  No.  950355.  Draft  Supplement,  AFS, 
AK,  Central  Prince  of  Wales 
Ketchikan  Pulp  Long-Term  Timber 
Sale,  Additional  Information, 
Implementation,  Tongass  National 
Forest,  Prince  of  Wales  Island,  AK, 
Due:  September  25, 1995,  Contact: 
David  Arrasmith  (907)  228-6304. 

EIS  No.  950356,  Draft  EIS,  IBR.  CA, 
South  Bay  Water  Recycling  Program 
(SB WRP),  Development  and 
Construction,  Funding  and  COE 
Section  404  Permit,  Golden  Triangle 
Area,  City  of  San  Jose,  Santa  Clara 
County,  CA,  Due:  September  25, 1995, 
Contact:  Mona  Jefferies-Soniea  (916) 
979—2297. 

EIS  No.  950357.  Draft  EIS,  FHW,  DC, 
Canal  Road  Entrance  to  the 
GeorgetowTi  University 
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Improvements,  Reconstruction 
between  Whitehurst  Freeway  and 
Foxhall  Road,  Washington,  DC,  Due: 
September  25. 1995,  Contact:  Arthur 
Hill  (202)  523-0181. 

EIS  No.  950358,  Final  Supplement, 
RUS,  FL,  Hardee  Unit  3  440  Megawatt 
(MW)  Natural  Gas  and  Oil  Fired 
Combined  Cycle  Electric  Power 
Station,  Construction  and  Operation, 
Approval,  Fiuiding  and  NPDES 
Permit,  Hardee  County,  FL,  Due: 
September  11, 1995,  Contact:  Robert 
Quigel  (202)  720-1784. 

EIS  No.  950359,  Draft  EIS,  AFS,  MT, 
Rock  Creek  Underground  Copper/ 
Silver  Mine  Project,  Construction  and 
Operation,  Plan  of  Operations 
Approval  and  COE  Section  404 
Permit,  Kootenai  National  Forest, 
Sander  Coimty,  MT,  Due:  September 
25, 1995,  Contact:  Paul  Kaiser  (406) 
293-6211. 

EIS  No.  950360,  Draft  EIS,  NPS.  NM, 
Petroglyph  National  Monument, 
General  Management  Plan  and 
Development  Concept  Plan, 
Implementation,  Bernalillo  County, 
NM,  Due:  November  06, 1995, 
Contact:  Lawrence  Beal  (505)  839- 
4429. 

Amended  Notices 

EIS  No.  940364,  Final  EIS,  AFS,  ID, 
West  Fork  Papoose  Timber  Sale, 
Implementation,  Clearwater  National 
Forest,  Powell  Ranger  District,  Idaho 
County.  ID,  Due:  October  10, 1994, 
Contact:  Stewart  Hoyt  (208)  942-3113. 
Published  FR  08-23-91— Officially 
Withdraw  by  Preparing  Agency. 

EIS  No.  950326,  Draft  Supplement,  NIH, 
MD,  National  Institutes  of  Health 
Bethesda  Main  Campus 
Comprehensive  Master  Plan, 
Implementation,  Montgomery  Coimty, 
MD.  Due:  October  23, 1995,  Contact: 
Janyce  Hedetniemi  (301)  496-3931. 
Published  FR  -07-28-95  Correction  to 
Title  and  Due  Date. 

Dated:  August  08, 1995 

William  D.  Dickereon, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  95-19938  Filed  8-10-95;  8:45  ami 
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[ER-FRL-472S-6] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  June  24, 1995  Through  Jxme 
28, 1995  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 


102(2)(c)  of  the  National  Environmental 
PoUcy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  14, 1995  (60  FR  19047). 

Draft  EISs 

ERP  No.  D-AFS-J65233-MT 

Rating  EC2.  Murphy  Timber  Sales, 
Harvesting  Timber,  Road  Construction 
and  Prescribed  Burning,  Kootenai 
National  Forest,  Fortine  Ranger  District, 
Lincoln  County,  MT. 

Summary:  EPA  expressed 
environmental  concerns  about  increased 
water  yield  and  sediment  production 
and  resultant  aquatic  effects, 
particularly  in  the  Deep  Creek  basin, 
and  the  lade  of  information  regarding 
water  quality  monitoring,  exceedances 
of  open  road  density  standards,  and 
potential  air  quality  impacts. 

ERP  No.  D-AFS-J65234-MT 

Rating  EC2,  Beaver  Woods  Vegetation 
Management  Project,  Implementation, 
Bitterroot  National  Forest,  West  Fork 
Ranger  District.  Ravalli  County,  MT. 

Summary:  EPA  expressed 
environmental  concerns  about  potential 
increased  water  and  sediment  yields 
and  proposed  activities  in  critical 
watersheds  and  in  watersheds  where 
peak  stream  flow  thresholds  are  already 
being  exceeded.  EPA  requested 
additional  information  to  fully  assess 
and  mitigate  potential  environmental 
impacts  of  the  management  actions. 

ERP  No.  D-AFS-J65235-MT 

Rating  EC2,  Bass  Lake  Dam 
Reconstruction,  Operation  and 
Maintenance,  Temporary-Use-Permit. 
Bitterroot  National  Forest,  Stevensville 
Ranger  District,  Ravalli  County,  MT. 

Summary:  EPA  expressed 
environmental  concerns  about  the 
potential  impacts  resulting  from 
equipment  access  along  the  old  road 
and  trail  into  the  Wilderness  Area,  and 
impacts  of  the  concrete  maintenance 
program  and  pipe  and  concrete  housing 
replacement.  EPA  requested  additional 
information  to  fully  assess  and  mitigate 
potential  environmental  impacts  of  the 
management  actions. 

ERP  No.  D-AFS-K65167-CA 

Rating  E02,  California  Spotted  Owl 
Habitat  Management  Plan, 
Implementation,  Sierra  Nevada  National 
Forests.  CA. 

Summary:  EPA  had  environmental 
objections  with  whether  the  proposed 
management  framework  would  be 


successful  given  the  complexity 
variability  of  Sierra  Nevada  forests 
ecosystems  and  the  lack  of  information 
on  these  ecosystems.  EPA  requested 
additional  information  on  potential 
impacts  to  aquatic  species  and  habitat, 
as  well  as  fire  risk,  salvage  activities, 
monitoring  methods,  cumulative 
impacts,  and  management  tradeoffs. 

ERP  No.  D-GSA-A80027-AZ 

Rating  LO,  Evo  A.  Deconcini  Federal 
Building — United  States  Courthouse, 
Construction  and  Site  Selection,  Central 
Business  Area  (CBA).  City  of  Tucson, 
Pima  County,  AZ. 

Summary:  EPA  had  no  environmental 
objection  to  the  project. 

ERP  No.  D-NOA-A91 062-00 

Rating  EC2,  Atlantic  Coast  Weakfish 
Fishery,  Fishery  Management  Plan, 
Implementation,  Weakfish  Harvest 
Control  in  the  Atlantic  Ocean  Exclusive 
Economic  Zone  (EEZ),  off  the  New 
England,  Mid- Atlantic  and  South 
Atlantic  Coast. 

Summary:  EPA  had  environmental 
concerns  with  some  aspects  of  the 
regulations  and  requested  that 
additional  information  be  included  in 
the  FEIS  on  the  exemption  for  the  Block 
Island  Sound  area  and  on  the  impacts 
that  other  fisheries  may  have  on  the 
weakfish  fishery. 

ERP  No.  D-TVA-E32075-TN 

Rating  EC2,  Upper  Tennessee  River 
Navigation  Improvement  Project, 
Rehabilitation  and/or  Construction, 
Ckickamauga  Dam — Navigation  Lock 
Structural  Improvement  Alternative, 
Funding,  NPDES  Permit,  Coast  Guard 
Bridge  Permit  and  COE  Section  404 
Permits,  Tennessee  River,  Hamilton 
County,  TN. 

Summary:  EPA  expressed 
environmental  concerns  over  potential 
impacts  to  spawning  fish  populations, 
air  quality,  and  wetlands.  EPA  also 
noted  the  need  for  additional  analyses 
to  support  conclusions  regarding 
potential  environmental  impacts. 

ERP  No.  DS-FHW-E54009-NC 

Rating  EC2,  US  117  Corridor 
Improvement  Project,  US  13/70  at 
Goldsboro.  North  to  US  301  in  Wilson, 
Funding  and  COE  Section  404  Permit, 
Updated  and  Additional  Information, 
Wayne  and  Wilson  Counties,  NC. 

Summary:  EPA  continues  to  express 
environmental  concerns  about  the 
preferred  alternative.  Potential  impacts 
to  the  Little  River  need  to  be  avoided  in 
order  to  fully  protect  this  aquatic 
resource. 


ERP  No.  DS-NAS-A12031-O0 

Rating  EC2.  Programmatic  EIS-:- 
Sounding  Rocket  Program  (SRP), 
Updated  Information  concerning 
Programmatic  Changes  since  the  1973 
FEIS,  Site-Specific  to  Wallops  Flight 
Facility  (WFF),  Wallops  Island,  VA; 
Poker  Flat  Research  Range  (PFRR), 
Fairbanks,  AK  and  White  Sands  Missile 
Range  (WSMR),  White  Sands.  NM  and 
on  a  Global  Scale. 

Summary:  EPA  expressed 
environmental  concerns  that,  while  the 
Sounding  Rocket  Program  (SRP)  as  a 
whole  does  not  seem  to  have  significant 
direct  impacts  on  the  environment,  it 
may  present  cumulative  impacts  at  the 
local  level.  As  a  result.  EPA  requests 
some  additional  information. 

ERP  No.  DS-RUS-E0801 7-FL 

Rating  EC2.  Hardee  Unit  3;  440 
Megawatt  (MWiM^atural  Gas  and  Oil 
Fired  Combined  Cycle  Electric  Power 
Station  Construction  and  Operation. 
Funding.  Approval  and  NPDES  Permit 
Issuance,  Hardee  County,  FL. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
impacts  to  air  and  water  quality,  and 
requested  that  additional  information  be 
presented  in  the  final  EIS  supplement. 

Final  EISs 

ERP  No.  F-RLM-K67026-CA 

Briggs  Open  Pit  Heap  Leach  Gold 
Mine  Project,  Construction  and 
Operation,  NPDES  Permit  and  COE 
Section  404  Permit,  Inyo  County,  CA. 

Summary:  The  final  EIS  fully 
addressed  EPA's  environmental 
concerns  regarding  potential  impacts  to 
surface  water  and  wetlands,  facilities 
design,  closure,  reclamation  and 
maintenance  of  the  heap  leach  pad,  and 
contingency  measures.  EPA  also 
commented  that  BLM  should  consider 
new  information  regarding  Native 
American  interests  in  the  proposed 
project  before  a  Record  of  Decision  is 
issued. 

ERP  No.  F-GSA-L81009-WA 

Seattle  Federal  Courthouse  Building 
(Project  #  ZWA  81061),  Implementation, 
Site  Selection,  Construction  and 
Operation,  King  County,  WA. 
-    Summary:  EPA  commented  that  the 
final  EIS  effectively  addressed  EPA's 
comments  on  the  draft  EIS. 

Dated:  August  8. 1995. 
WilUam  D.  Dickenon, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

(FR  Doc.  95-19939  Filed  8-10-95;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

First  Commerce  Corporation;  Change 
in  Bank  Control  Notices;  Acquisitions 
of  Shares  of  Banks  or  Bank  Holding 
Companies;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
95-19369)  published  on  page  40180  of 
the  issue  for  Monday,  August  7, 1995. 

Under  the  Federal  Reserve  Bank  of 
Atlanta  heading,  the  entry  for  First 
Commerce  Corporation,  is  revised  to 
read  as  follows: 

1.  First  Commerce  Corporation,  New 
Orleans,  Louisiana;  to  acquire  9.85 
percent  of  the  voting  shares  of  First 
United  Bank  of  Farmerville, 
Farmerville,  Louisiana. 

Comments  on  this  application  must 
be  received  by  August  31, 1995. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  7, 1995. 
WiUiam  W.  WUes, 
Secretary  of  the  Board. 
[FR  Doc.  95-19889  Filed  8-10-95;  8:45  am) 

BiLUNQ  cooe  62KM)1-F 


Jackie  Lynn  Poulsen,  et  al.;  Change  In 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  August  25, 1995. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Jackie  Lynn  Poulsen,  Ericson, 
Nebraska,  and  Gregory  Gene  Jensen, 
Ord,  Nebraska;  eadi  to  acquire  an 
additional  3.86  percent,  for  a  total  of 
26.27  percent,  of  the  voting  shares  of 
Wheeler  County  Bancshares,  Inc., 
Ericson,  Nebraska,  and  thereby 
indirectly  acquire  Ericson  State  Bank, 
Ericson,  Nebraska. 


Board  of  Governors  of  the  Federal  Reserve 
System.  August  7, 1995. 
Wiliiam  W.  Wiles, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-19890  Filed  8-10-95;  8:45  am] 

BILLING  CODE  6210-01-F 


Security  State  Bank  Holding  Company, 
et  al.;  Formations  of;  Acquisitions  by; 
and  Mergers  of  Bank  Holding 
Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  5, 1995. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1 .  Security  State  Bank  Holding 
Company,  Hannaford.  North  Dakota;  to 
acquire  100  percent  of  the  voting  shares 
of  Security  State  Bank  of  Jamestown, 
Jamestown,  North  Dakota,  a  de  novo 
bank. 

2.  Western  Dakota  Holding  Company, 
Timber  Lake.  South  Dakota;  to  become 
a  bank  holding  company  by  acquiring 
50.02  percent  of  the  voting  shares  of 
Dewey  County  Bank,  Timber  Lake. 
Minnesota. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  FirstBank  Holding  Company  of 
Colorado  Employee  Stock  Ownership 
Plan,  Lakewood,  Colorado;  to  acquire 
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27.2  percent  of  the  voting  shares  of 
FirstBank  Holding  Company  of 
Colorado,  Lakewood,  Colorado. 

Board  of  Govemora  of  the  Federal  Reserve 
System,  August  7, 1995. 

William  W.  Wiles. 

Secretary  of  the  Board. 

(FR  Doc.  95-19891  Filed  8-10-95;  8:45  am) 

BttJJNQCOOE  •21»-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
FamlllM 

Agency  Information  Collection  Under 
0MB  Review 

Proposed  Data  CoUectioiis  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 


Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  coUecUon  projects,  the 
Administration  for  Children  and 
Families  (ACF)  is  publishing  the 
following  summary(ies).  To  request 
copies  of  the  proposed  collection  of 
information  and  the  related  instructions, 
call  the  ACF  Reports  Clearance  Officer 
on  (202) 401-6465. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the  of 
the  proposed  collection  of  information; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 


technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Proposed  Project(s) 

Title:  Title  IV-E  Foster  Care  and 
Adoption  Assistance  Financial  Report. 

OMB  No.;  0980-0131. 

Description:  This  form  is  used  by 
States  to  report  quarterly  expenditiues 
and  estimates  for  Foster  Care  and 
Adoption  Assistance  grant  programs 
under  Title  IV-E  of  the  Social  Security 
Act. 

Respondents:  State  governments. 


Title 

No.  of  rer 
spondents 

No.  of  re- 
sponses per 
respondent 

Average  bur- 
den per  re- 
sponse 

Burden 

ACF-431   _ 

51 

4 

204 

612 

Estimated  Total  Annual  Burden 
Hours:  612. 

Dated:  August  2, 1995. 
Roberta  Katson, 
Reports  Clearance  Officer. 
(FR  Doc.  95-19571  Filed  8-10-95;  8:45  am) 
BILUNQ  COOe  4184-01-M 


[Program  Announcement  No.  93631-45- 
02A] 

Developmentai  Di8at)ilities:  Availability 
of  Financial  Assistance  for  Projects  of 
National  Significance  for  Fiscal  Year 
1995 

AGENCY:  Administration  on 

Developmental  Disabilities,  ACF. 

DHHS. 

ACTION:  Extension  of  due  date  for  receipt 

of  applications  for  the  program 

annoimcement  cited  above. 

SUMMARY:  This  notice  amends  program 
announcement  number  93631-95-02 
published  in  the  Federal  Register  on 
June  19, 1995,  by  extending  the  due  date 
for  submission  of  apphcations  to  August 
11,1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Adele  Gorelick  (202)  690-5982. 
SUPPLEMENTARY  INFORMATION:  On  June 
19. 1995.  the  Administration  on 
Developmental  Disabilities  (ADD), 
Administration  for  Children  and 


Families,  published  a  program 
announcement  in  the  Federal  Register 
soliciting  applications  for  funding  of 
Fiscal  Year  1995  Projects  of  National 
Significance  in  the  following  areas:  ADD 
and  ACYF,  Family  and  Youth  Services 
Bureau  Collaboration  Between  Youth 
Service  Providers  and  Disabilities 
Advocates  to  Enhance  Services  to  Youth 
With  Developmental  Disabilities; 
Americans  With  Developmental 
Disabilities  and  the  Criminal  Justice 
System;  First  Jobs — Introducing  Persons 
WithAVithout  Developmental 
Disabilities  to  the  World  of  Work  and 
Community  Service;  Child  Care  and 
Early  Intervention:  Linkages  for 
Successful  Inclusion  of  Young  Children 
With  Disabilities;  Building  a  Multi- 
Cultural  Network  Within  the 
Developmental  DisabiUties  System 
Which  Increases  Service  Equity, 
Opportimities,  and  Inclusion  for 
Individuals  From  Racial  and  Ethnic 
Minority  Groups;  Meeting  the  Mental 
Health  Needs  of  Individuals  With 
Developmental  DisabiUties;  and 
Children  at  Risk:  The  Impact  of  Abuse 
and  Violence  on  Children  With 
Disabilities. 

Because  of  the  recent  hiuricane  in 
Florida,  which  disrupted  work, 
transportation,  and  communication,  we 
are  allowing  all  prospective  applicants 
more  time  to  submit  their  applications. 
Therefore,  we  are  extending  the  due 


date  for  submission  of  applications  to 
August  11, 1995. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.631,  Developmental 
Disabilities — Projects  of  National 
Significance) 

Dated:  August  7, 1995. 
Bob  WUliams, 

Commissioner,  Administration  on 
Developmental  Disabilities. 
[FR  Doc.  95-19894  Filed  8-10-95;  8:45  am) 

BILUNO  COOf  41S4-01-M 


New  and  Pending  Demonstration 
Project  Proposals  SutMnitted  Pursuant 
to  Section  1 1 1  S(a)  of  the  Social 
Security  Act  July  1995 

agency:  Administration  for  Children 
and  Families,  HHS. 
action:  Notice. 

SUMMARY:  This  notice  lists  new 
proposals  for  welfare  reform  and 
combined  welfare  reform/Medicaid 
demonstration  projects  submitted  to  the 
Department  of  Health  and  Human 
Services  for  the  month  of  July,  1995. 
Federal  approval  for  the  proposals  has 
been  requested  piu^uant  to  section  1115 
of  the  Social  Security  Act.  This  notice 
also  lists  proposals  that  vrere  previously 
submitted  and  are  still  pending  a 
decision  and  projects  that  have  been 
approved  since  July  1, 1995.  The  Health 
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Care  Financing  Administration  is 
publishing  a  separate  notice  for 
Medicaid  only  demonstration  projects. 
comments:  We  vdll  accept  written 
comments  on  these  proposals.  We  will, 
if  feasible,  acknowledge  receipt  of  all 
comments,  but  we  will  not  provide 
written  responses  to  comments.  We 
will,  however,  neither  approve  nor 
disapprove  any  new  proposal  for  at  least 
30  days  after  the  date  of  this  notice  to 
allow  time  to  receive  and  consider 
comments.  Direct  commei\te  as 
indicated  below. 

ADDRESSES:  For  specific  information  or 
questions  on  the  content  of  a  project 
contact  the  State  contact  listed  for  that 
project. 

Comments  on  a  proposal  or  requests 
for  copies  of  a  proposal  should  be 
addressed  to:  Howard  Rolston, 
Administration  for  Children  and 
Families,  370  L'Enfant  Promenade, 
S.W.,  Aerospace  Building,  7th  Floor 
West,  Washington  DC  20447.  FAX:  (202) 
20&-3598.  Phone:  (202)  401-9220. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Under  Section  1115  of  the  Social 
Security  Act  (the  Act),  the  Secret  my  of 
Health  and  Hiunan  Services  (HH^  may 
approve  research  and  demonstration 
project  proposals  with  a  broad  range  of 
policy  objectives. 

In  exercising  her  discretionary 
authority,  the  Secretary  has  developed  a 
number  of  policies  and  procedures  for 
reviewing  proposals.  On  September  27, 
1994,  we  published  a  notice  in  the 
Federal  Register  (59  FR  49249)  that 
specified  (1)  the  principles  that  we 
ordinarily  will  consider  when 
approving  or  disapproving 
demonstration  projects  under  the 
authority  in  section  1115(a)  of  the  Act; 
(2)  the  procediues  we  expect  States  to 
use  in  involving  the  public  in  the 
development  of  proposed  demonstration 
projects  imder  section  1115;  and  (3)  the 
procedures  we  ordinarily  will  follow  in 
reviewing  demonstration  proposals.  We 
are  committed  to  a  thorough  and 
expeditious  review  of  State  requests  to 
conduct  such  demonstrations. 

n.  Listing  of  New  and  Pending 
Proposals  for  the  Month  of  July,  1995 

As  part  of  our  procedures,  we  are 
publishing  a  monthly  notice  in  the 
Federal  Register  of  all  new  and  pending 
proposals.  This  notice  contains 
proposals  for  the  month  of  July,  1995. 

Project  Title:  California— Work  Pays 
Demonstration  Project  (Amendment). 

Description:  Would  amend  Work  Pays 
Demonstration  Project  by  adding 
provisions  to:  reduce  benefit  levels  by 


10%  (but  retaining  the  need  level); 
reduce  benefits  an  additional  15%  after 
6  months  on  assistance  for  cases  with  an 
able-bodied  adult;  time-limit  assistance 
to  able-bodied  adults  to  24  months,  and 
not  increase  benefits  for  children 
conceived  while  receiving  AFDC. 

Date  Received:  3/14/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Glen  Brooks,  (916) 
657-3291. 

Project  Title:  California — Assistance 
Pajrments  Demonstration  Project 
(Amendment). 

Description:  Would  amend  the 
Assistance  Payments  Demonstration 
Project  by:  exempting  certain  categories 
of  AFDC  families  from  the  State's 
benefit  cuts;  paying  the  exempt  cases 
based  on  grant  levels  in  effect  in 
California  on  November  1, 1992;  and 
renewing  the  waiver  of  the  Medicaid 
maintenance  of  effort  provision  at 
section  1902(c)(1)  of  the  Social  Security 
Act,  which  was  vacated  by  the  Ninth 
Qrcuit  Court  of  Appeals  in  its  decision 
in  Beno  v.  Shalala. 

Date  Received:  8/26/94. 

Type:  Combined  AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Michael  C.  Genest, 
(916) 657-3546. 

Project  Title:  California — Work  Pays 
Demonstration  Project  (Amendment). 

Description:  Would  amend  the  Work 
Pays  Demonstration  Project  by  adding 
provisions  to  not  increasing  AFDC 
benefits  to  families  for  additional 
children  conceived  while  receiving 
AFDC. 

Date  Received:  11/9/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Eloise  Anderson, 
(916) 657-2598. 

Project  Title:  California — School 
Attendance  IDemonstration  Project. 

Description:  In  San  Diego  Coxmty, 
require  AFDC  recipients  ages  16-18  to 
attend  school  or  participate  in  JOBS. 

Date  Received:  12/5/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Michael  C.  Genest 
(916) 657-3546. 

Project  Title:  California — Incentive  to 
Self-Sufficiency  Demonstration. 

Description:  Statewide,  would  require 
100  hours  CWEP  participation  per 
month  for  JOBS  mandatory  individuals 
who  have  received  AFDC  for  22  of  the 
last  24  months  and  are  working  fewer 
than  15  hours  per  week  after  two  years 
fit)m  JOBS  assessment  and:  have  failed 
to  comply  with  JOBS  without  good 
cause,  have  completed  CWEP  or  are  in 
CWEP  less  than  100  hours  per  month. 


or  have  completed  or  had  an 
opportimity  to  complete  post- 
assessment  education  and  training; 
provide  Transitional  Child  Care  and 
Transitional  Medicaid  to  families  who 
become  ineligible  for  AFDC  due  to 
increased  assets  or  income  resulting 
from  marriage  or  the  reuniting  of 
spouses;  increase  the  diu^tion  of 
sanctions  for  certain  acts  of  fraud. 

Date  Received:  12/28/94. 

Type:  Combined  AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Michael  C.  Genest 
(916) 657-3546. 

Project  Title:  Georgia — Work  for 
Welfare  Project. 

Description:  Work  for  Welfare  Project. 
In  10  pilot  counties  would  require  every 
non-exempt  recipient  and  non- 
supporting  parent  to  work  up  to  20 
hours  per  month  in  a  state,  local 
government,  federal  agency  or  nonprofit 
organization;  extends  job  search;  and 
increases  sanctions  for  JOBS 
noncompliance.  On  a  statewide  basis, 
would  increase  the  automobile 
exemption  to  $4,500  and  disregard 
earned  income  of  children  who  are  full- 
time  students. 

Date  Received:  6/30/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Nancy  Meszaros, 
(404) 657-3608. 

Project  Title:  Georgia— JOBS  First 
Program. 

Description:  In  ten  pilot  counties, 
would  replace  AFDC  payment  with  paid 
employment;  extend  transitional 
Medicaid  to  24  months;  eliminate  100 
hour  employment  rule  for  eUgibility 
determination  in  AFDC-UP  cases. 

Date  Received:  7/5/95. 

Type;  AFDC. 

Current  Status:  New. 

Contact  Person:  Nancy  Meszaros, 
(404)  657-3608. 

Project  Title:  Hawaii — ^Families  Are 
Better  Together. 

Description:  Statewide,  would 
eliminate  100-hour,  attachment  to  the 
work  force,  30  day  unemployment  and 
principal  wage  earner  criteria  for 
AFDC-UP  families. 

Date  Received:  5/22/95. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Patricia  Murakami, 
(808) 586-5230. 

Project  Title:  Illinois— Six  Month 
Paternity  Establishment  Demonstration. 

Description:  In  20  counties,  would 
require  the  establishment  of  paternity, 
unless  good  cause  exists,  within  6 
months  of  application  or 
redetermination  as  a  condition  of  AFDC 
and  Medicaid  eligibility  for  both  mother 
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and  child;  would  deny  Medicaid  to 
children  age  7  and  under,  exclude 
children  from  filing  rules,  and  exempt 
Department  from  making  protective 
payments  to  eligible  children,  when 
custodial  parent  has  not  cooperated  in 
establishing  paternity;  delegate  the 
establishment  of  paternity  in 
uncontested  cases  to  caseworkers  who 
perform  assistance  payment  or  social 
service  functions  under  title  IV-A  or 
XX. 

Date  Received:  7/18/95. 

Title:  AFDC  Medicaid. 

Current  Status:  New. 

Contact  Person:  Karan  D.  Maxson, 
(217) 785-3300. 

Project  Tide:  Illinois — School 
Attendance  Demonstration 

Description:  Statewide,  would  require 
the  participation  in  a  plan  for  poor 
elementary  school  attendance  and,  upon 
continuation  of  poor  attendance,  the 
establishment  of  a  protective  payee, 
progressing  to  the  removal  of  the 
caretaker's  portion  of  the  AFDC  grant. 

Date  Received:  7/18/95. 

Type:  AFDC. 

Current  Status:  New. 

Contact  Person:  Karan  D.  Maxson, 
(217) 785-3300. 

Project  Title:  Illinois — Work  and 
Responsibility  Demonstration. 

Description:  The  demonstration 
includes  six  components,  five  of  which 
will  be  implemented  statewide.  (1) 
Targeted  Work  Initiative — would  limit 
receipt  of  AFDC  benefits  to  a  total  of  24 
months  without  earnings  for  households 
whose  youngest  child  is  at  least  13  years 
of  age;  any  month  with  budgeted 
income  due  to  employment  will  not  be 
coimted  toward  the  24  month  time 
limit.  (2)  Get  a  Job  Initiative — new 
applicants  determined  to  be  job  ready 
and  whose  children  are  between  5  and 
12  will  be  required  to  participate  in  job 
search  for  up  to  six  months.  (3)  Family 
Accountability — assistance  payments 
will  not  be  increased  as  a  result  of  the 
birth  of  children  conceived  while  the 
parent  was  receiving  assistance.  (4)  Job 
Track— exempt  volunteers  for  JOBS  will 
become  subject  to  the  same 
requirements  and  sanctions  as  non- 
exempt  participants;  participation  in 
basic  education  or  GED  programs  will 
be  limited  to  two  years  unless  the 
individual  is  working  or  participating  in 
an  approved  work  activity.  (5)  Self- 
Sufficiency  Plan — all  applicants  and 
recipients  will  be  required  to  complete 
a  self-sufficiency  plan  as  a  condition  of 
ehgibility.  (6)  Quarterly  Budgeting — in 
selected  sites,  cases  with  earned  income 
will  be  required  to  report  income 
quarterly;  the  information  will  be  used 
to  prospectively  budget  income  for  the 


next  quarter.  Failure  to  report  earnings 
will  result  in  case  closiue  and 
overpayment  recovery. 

Date  Received:  7/18/95. 

Type:  AFDC. 

Current  Status:  New. 

Contact  Person:  Karan  D.  Maxson, 
(217) 785-3300. 

Project  Title:  Kansas — Actively 
Creating  Tomorrow  for  Families 
Demonstration. 

Description:  Would,  after  30  months 
of  participation  in  JOBS,  make  adults 
ineligible  for  AFDC  for  3  years;  replace 
$30  and  1/3  income  disregard  with 
continuous  40%  disregard;  disregard 
liunp  sum  income  and  income  and 
resources  of  children  in  school;  count 
income  and  resources  of  family 
members  who  receive  SSI;  exempt  one 
vehicle  without  regard  for  equity  value 
if  used  to  produce  income;  allow  only 
half  AFDC  benefit  increase  for  births  of 
a  second  child  to  families  where  the 
parent  is  not  working  and  eliminate 
increase  for  the  birth  of  any  child  if 
families  already  have  at  least  two 
children;  eliminate  100-hour  rule  and 
work  history  requirements  for  UP  cases; 
expand  AFDC  eligibility  to  pregnant 
women  in  1st  and  2nd  trimesters; 
extend  Medicaid  transitional  benefits  to 
24  months;  eliminate  various  JOBS 
requirements,  including  those  related  to 
target  groups,  participation  rate  of  UP 
cases  and  the  20-hour  work  requirement 
limit  for  parents  with  children  under  6; 
require  school  attendance;  require 
minors  in  AFDC  and  NPA  Food  Stamps 
cases  to  Uve  with  a  guardian;  make  work 
requirements  and  penalties  in  the  AFDC 
and  Food  Stamp  programs  more 
uniform;  and  increase  sanctions  for  not 
cooperating  with  child  support 
enforcement  activities. 

Date  Received:  7/26/94. 

Type:  Combined  AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Faith  Spencer,  (913) 
296-0775. 

Project  Title:  Maine — ^Project 
Opportunity. 

Description:  Increase  participation  in 
Work  Supplementation  to  18  months; 
use  Work  Supplementation  for  any 
opening;  use  diverted  grant  funds  for 
vouchers  for  education,  training  or 
support  services;  and  extend 
transitional  Medicaid  and  child  care  to 
24  months. 

Date  Received:  8/5/94. 

Type:  Combined  AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Susan  L.  Dustin,  (207) 
287-3106. 

Project  Title:  Maryland — ^Welfare 
Reform  Project. 

Description:  Statewide,  require  minor 
parents  to  reside  with  a  guardian; 


eliminate  increased  AFDC  benefit  for 
additional  children  conceived  while 
receiving  AFDC,  with  provision  for 
third  party  payment  or  voucher/vendor 
payment  for  amount  of  the  diffierence 
make  rent  vendor  payments  to  local 
housing  authority  when  delinquency 
exceeds  30  days;  and  issue  AFDC 
benefits  14  days  after  date  of 
application.  In  pilot  sites,  eliminate 
JOBS  exemptions  for  having  a  child 
under  age  3  and  for  having  a  medical 
disability  of  more  than  12  months, 
unless  the  recipient  applies  for  SSI; 
require  able-bodied  recipients  who  have 
received  AFDC  for  3  months  to  meet  a 
work  requirement  (unless  there  is  good 
cause)  which  will  consist  of  full-time 
unsubsidized  employment,  30  hours  of 
subsidized  employment,  or  a  total  of  at 
least  20  hours  of  community  service  and 
employment:  impose  full-family 
sanction  when  JOBS  non-exempt  parent 
fails  to  comply  with  JOBS  for  6  months 
and  require  parent  to  comply  with  JOBS 
for  30  days  before  reopening  case; 
provide  three  more  months  of  aid 
through  a  third  party  payment  after  full- 
family  sanction  is  imposed;  eliminate 
work  supplementation  program 
restriction  £rom  filling  unfilled 
positions;  eUminate  work  history  and 
100-hour  rule  requirements  for  AFDC- 
UP;  require  minimum  of  20  hours  of 
CWEP  after  three  months  of  benefit 
receipt;  disregard  stepparent  income  if 
below  100%  of  poverty,  reduce  grant  by 
50  percent  of  need  standard  if  income 
is  between  100  and  150%  of  poverty, 
and  make  case  ineligible  if  income  is-    • 
above  150%  of  poverty;  base  grant  for 
famihes  with  earnings  at  85  percent  of 
difference  between  need  standard  and 
earnings;  increase  both  auto  and 
resource  limits  to  $5000;  disregard 
income  of  dependent  children;  provide 
one-time  payment  in  lieu  of  AFt)C 
benefits;  require  teen  parents  to  attend 
family  health  and  parenting  classes; 
extend  JOBS  services  to  unemployed 
non-custodial  parents;  and  cash-out 
food  stamps  for  work  supplementation 
cases. 

Date  Received:  3/1/94  and  5/16/95 
(Amendments). 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Katherine  L.  Cook, 
(410)  767-7338. 

Project  Title:  Massachusetts — Welfare 
Reform  '95. 

Description:  Statewide,  would  limit 
AFDC  assistance  to  24  months  in  a  60- 
month  period,  with  provisions  for 
extensions,  for  all  non-exempt 
recipients;  reduce  benefits  for  non- 
exempt  recipients  by  2.75  percent, 
while  increasing  earned  income 


disregard  to  $30  and  one-half 
inde&iitely;  establish  the  Work  Program 
designed  to  end  cash  assistance  to  non- 
exempt  families,  requiring  recipients 
who  cannot  find  at  least  20  hours  per 
week  of  paid  employment  after  60  days 
of  AFDC  receipt  to  do  community 
service  and  job  search  to  earn  a  cash 
"subsidy"  that  would  make  family 
income  equal  to  applicable  payment 
standard;  fund  subsidized  jobs  from 
value  of  AFDC  grant  plus  cash  value  of 
Food  Stamps  for  limited  number  of 
volunteer  recipients;  sanction 
individuals  who  fail  to  comply  with  the 
Work  Program  by  a  reduction  in 
assistance  equal  to  the  parent's  portion 
of  the  grant;  establish  an  Employment 
Envelopment  Plan  (EDP)  for  non-exempt 
participants  not  required  to  participate 
in  the  Work  Program,  requiring 
community  service  for  second  failure  to 
comply  with  EDP  and  full-family 
sanction  for  second  failure  to  comply 
with  community  service;  require  teen 
parents  to  live  with  guardian  or  in 
supportive  living  arrangements  and 
attend  school;  require  children  under 
age  14  to  attend  school;  eliminate 
grandparent-deeming;  strengthen 
paternity  establishment  requirements 
and  allow  the  IV-4D  agency  to  determine 
if  participants  are  cooperating;  allow 
courts  to  order  parents  unable  to  pay 
child  support  to  community  service 
programs;  exclude  from  the  grant 
calculation  children  bom  to  mothers 
while  on  AFDC;  require  child 
immunization;  pay  rent -directly  to 
landlords  where  caretaker  has  fallen 
behind  six  weeks  in  payments;  increase 
asset  level  to  $2,500;  increase  equity 
value  of  a  vehicle  to  $5,000;  establish 
wage  assignment  in  cases  of  fraud  or 
other  overpayments;  increased  penalties 
for  individuals  who  commit  fiaud, 
release  AFDC  fraud  conviction 
information  to  Department  of  Revenue 
and  the  Social  Security  Administration 
for  cross-check,  and  deny  benefits  to 
individuals  with  an  outstanding  default 
warrant  issued  by  a  State  court;  allow 
State  to  issue  a  clothing  allowance 
voucher  for  each  child;  disregard  the 
first  $600  of  lump  sum  income;  require 
direct  deposit  of  benefits  for  recipients 
vtrith  bank  accounts;  and  disregard  the 
100-houx  rule  for  eligibility  for  two- 
parent  families. 

Date  Received:  4/4/95. 

Type;  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Valerie  Foretra,  (617) 
348-5508. 

Project  Title:  Mississippi — ^A  New 
Direction  Demonstration  Program — 
Amendment. 

Description:  Statewide,  would  amend 
previously  approved  New  Direction 


Demonstration  Program  by  adding 
provision  that  a  family's  benefits  would 
not  increase  as  a  result  of  additional 
children  conceived  while  receiving 
AFDC. 

Date  Received:  2/17/95. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Larry  Temple,  (601) 
359-4476. 


Project  Title:  New  Hampshii 
Earned  Income  Disregard  Demonstration 
Project. 

Description:  AFDC  applicants  and 
recipients  would  have  the  first  $200 
plus  1/2  the  remaining  earned  income 
disregarded. 

Date  Received:  9/20/93. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Avis  L.  Crane,  (603) 
271-4255. 

Project  Title:  New  Mexico — ^Untitled 
Project. 

Description:  Would  increase  vehicle 
asset  limit  to  $4500;  disregard  earned 
income  of  students;  develop  an  AFDC 
Intentional  Program  Violation  procedure 
identical  to  Food  Stamps;  and  allow  one 
individual  to  sign  declaration  of 
citizenship  for  entire  ?ase. 

Date  Received:  7/7/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Scott  Chamberlin, 
(505) 827-7254. 

Project  Title:  North  Dakota— Training, 
Education,  Employment  and 
Management  Project. 

Description:  Would  require  families  to 
develop  a  social  contract  specifying 
time-limit  for  becoming  self-sufficient; 
combine  AFDC,  Food  Stamps  and 
LIHEAP  into  single  cash  payment  with 
simplified  uniform  income,  expense  and 
resource  exclusions;  increase  income 
disregards  and  exempt  stepparent's 
income  for  six  months;  increase 
resource  limit  to  $5000  for  one  recipient 
and  $8000  for  families  with  two  or  more 
recipients;  exempt  value  of  one  vehicle; 
eUminate  100-hour  rule  for  AFDC-UP; 
impose  a  progressive  sanction  for  non- 
cooperation  in  JOBS  or  with  child 
support;  require  a  minimum  of  32  hours 
of  paid  employment  and  non-paid  work; 
require  participation  in  EPSDT;  and 
eliminate  child  support  pass-through. 

Date  Received:  9/9/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person  .-Kevin  Iverson,  (701) 
224-2729. 

Project  Title:  Ohio — Learning,  Earning 
and  Parenting  (LEAP)  Program. 

Description:  Statewide,  would  modify 
and  extend  by  6  and  Vz  years  the 
previously  approved  Learning,  Earning, 


and  Parenting  Demonstration  to  require 
enrollment  and  regular  school 
attendance  by  pregnant  and  parenting 
teens;  provide  a  $62  bonus  or  sanction 
based  on  attendance;  require  continued 
participation  in  JOBS  by  LEAP 
participants  who  turn  20  and  have  a 
child  over  6  weeks  of  age;  provide  a  $62 
grade  completion  bonus  for  those  in 
high  school;  provide  a  graduation  or 
GED  completion  bonus  of  $200; 
implement  a  progressive  sanction 
leading  to  removal  of  the  needs  of  the 
teen  parent  and  her  child/children  in 
determining  amount  of  AFDC;  and 
continue  the  LEAP  progressive  sanction 
when  the  participant  turns  20,  if  she 
remains  JOBS  mandatory. 

Date  Received:  6/19/95. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Jackie  Martin.  (614) 
466-8530. 

Project  Title:  Oregon — Oregon  Option. 

Description:  As  a  statewide  project, 
would  incorporate  waivers  already 
approved  in  1992  for  JOBS  Welfare 
Program  and  in  1994  for  the  JOBS  Plus 
Demonstration  with  previously  pending 
waiver  requests  to  increase  vehicle  asset 
limit  and  extend  transitional  child  care. 
Requests  guaranteed  level  of  federal 
funding,  with  funds  not  used  for 
benefits  to  be  used  for  other  community 
support  or  prevention  programs.  Also 
would,  with  some  exceptions,  limit 
receipt  of  AFDC  benefits  to  no  more 
than  24  out  of  84  months  for  families 
with  employable  parents;  allow  case 
manager  to  determine  JOBS  exemptions 
on  an  individual  basis;  eliminate  the 
time  restrictions  on  job  search;  impose 
progressive  sanctions,  leading  to  full- 
family  ineligibility,  for  non-compliance 
with  JOBS;  require  ineligible  alien 
parents  of  AFDC  children  to  participate 
in  JOBS;  require  counseling  for 
recipients  with  substance  abuse 
problems;  require  teen  parents  to  live  in 
an  aduh-supervised  setting;  discontinue 
the  AFDC-UP  program  from  June 
through  September  each  year  and 
eliminate  the  lOO-hoiu  rule  and  work 
history  requirements;  increase  asset 
limit  to  $2,500  for  non-JOBS 
participants  and  $10,000  for  JOBS 
participants,  and  treat  lump-sum 
payments  as  an  asset;  require  annual 
AFDC  eligibility  redetermination; 
modify  the  rules  for  potential  liability 
under  EBT. 

Date  Received:  7/10/95. 

Type:  AFDC  Medicaid. 

Current  Status:  New. 

Contact  Person:  Jim  Neely,  (503)  945- 
5607. 

Project  Title:  Oregon — Expansion  of 
the  Transitional  Child  Care  Program. 
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Description:  Provide  transitional  child 
care  benefits  without  regard  to  months 
of  prior  receipt  of  AFDC  and  provide 
benefits  for  24  months. 

Date  Received:  8/8/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Jim  Neely,  <503)  945- 
5607. 

Project  Title:  Oregon — Increased 
AFDC  Motor  Vehicle  Limit. 

Description:  Would  increase 
automobile  asset  limit  to  $9000. 

Date  Received:  11/12/93. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Jim  Neely.  (503)  945- 
5607. 

Project  Title:  Pennsylvania — School 
Attendance  Improvement  Program. 

Description:  In  7  sites,  would  require 
school  attendance  as  condition  of 
eligibility. 

Date  Received:  9/12/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Patricia  H.  O'Neal. 
(717) 787-4081. 

Project  Title:  Pennsylvania — Savings 
for  Education  Program. 

Description:  Statewide,  would  exempt 
as  resources  college  savings  bonds  and 
funds  in  savings  accounts  earmarked  for 
vocational  or  secondary  education  and 
disregard  interest  income  earned  from 
such  accounts. 

Date  Received:  12/29/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Patricia  H.  O'Neal. 
(717) 787-4081. 

Project  Title:  South  Carolina — ^Family 
Independence  Program. 

Description:  Statewide,  would,  with 
exceptions,  time  limit  AFDC  benefits  to 
families  with  able  bodied  adults  to  24 
months  out  of  120  months,  not  to 
exceed  60  months  in  a  lifetime; 
eliminate  increase  in  AFDC  benefit 
resulting  from  birth  of  children  10  or 
more  months  after  the  family  begins 
AFDC  receipt,  but  provide  benefits  to 
such  children  in  the  form  of  vouchers 
for  goods  and  services  permitting  child's 
mother  to  participate  in  education, 
training,  and  employment-related 
activities;  eliminate  deprivation 
requirements,  principal  earner 
provisions,  work  history  requirements, 
and  100-hour  rule  for  AFDC-UP; 
increase  AFDC  resource  limit  to  $2,500 
and  disregard  as  resources  one  vehicle 
v«th  a  market  value  up  to  $10,000,  the 
balance  in  an  Individual  Development 
Account  (IDA)  up  to  $10,000,  and  the 
cash  value  of  life  insurance;  disregard 
from  income  up  to  $10,000  in  lump  siun 
payments  deposited  in  an  IDA  urithin  30 


days  of  receipt,  earned  income  of 
children  attending  school,  and  interest 
and  dividend  income  up  to  $400; 
require  participation  in  a  family  skills 
training  program;  require  certain  AFDC 
recipients  to  submit  to  random  drug 
tests  and/or  participate  in  alcohol  or 
drug  treatment;  require  children  to 
attend  school;  increase  amount  of  child 
support  passed  through  to  AFDC 
recipients;  require  more  extensive 
information  for  child  support 
enforcement  purposes;  modify  JOBS 
exemptions  and  good  cause  criteria,  and 
increase  sanctions  for  non-compliance; 
make  job  search  a  condition  of 
eligibility;  allow  non-custodial  parents 
of  AFDC  children  to  participate  in  JOBS; 
pay  transitional  grant  equaling  3  percent 
of  the  maximum  family  grant  following 
employment;  and  provide  transitional 
grant  Medicaid  and  child  care  for  12 
months  from  the  date  of  employment  for 
cases  previously  closed  due  to  time 
limit. 

Date  Received:  6/12/95. 

Type:  AFDC 

Current  Status:  Pending. 

Contact  Person:  Linda  Martin,  (804) 
737-6010. 

Project  Title:  Texas— Service 
Management  and  Resources  for  Teens 
(SMART). 

Description:  Would,  in  pilot  site, 
require  non-parenting  AFDC  youth,  age 
10  and  over  to  participate  in  selected 
communities  in  schools  programs. 

Date  Received: 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Kent  Gummerman, 
(512) 450-3743. 

Project  Title:  Washington — Success 
Through  Employment  Program. 

Description:  Statewide,  would 
eliminate  the  100-hour  rule  for  AFDC- 
UP  families;  impose  a  10  percent  grant 
reduction  for  AFDC  recipients  who  have 
received  assistance  for  48  out  of  60 
months,  and  impose  an  additional  10 
percent  grant  reduction  for  every 
additional  12  months  thereafter,  and 
budget  earnings  against  the  original 
payment  standard;  and  hold  the  food 
stamp  benefit  level  constant  for  cases 
whose  AFDC  benefits  are  reduced  due 
to  length  of  stay  on  assistance. 

Date  Received:  2/1/95. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Liz  Begert  Dimbar. 
(206) 438-8350. 

Project  Title:  Wisconsin — Self 
Sufficiency  First  (SSF). 

Description:  Statewide,  would  require 
applicant  adults,  as  a  condition  of 
eligibiUty.  to  meet  with  a  financial 
planning  resource  specialist  prior  to 


completing  an  application  to  examine 
alternatives  to  welfare;  with  some 
exceptions.  If  the  applicant  still  wants 
to  apply  for  assistance,  as  a  condition  of 
eligibility,  individual  must  engage  in  at 
least  60  hours  of  JOB  search  activities 
during  the  30  day  application  period. 
Would  also  limit  JOBS  exemptions. 

Date  Received:  4/18/95. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person;  Jean  Shell.  (608)  266- 
0613. 

Project  Title:  Wisconsin— Pay  for 
Performance  (PFP). 

Description:  Statewide,  adult 
recipients  will  be  required  to  participate 
in  JOBS  up  to  40  hours  per  week;  for 
each  hour  of  non-participation  the 
AFDC  grant  will  be  reduced  by  the 
federal  minimum  wage  rate;  if  the  AFDC 
grant  is  fully  exhausted  then  the 
remaining  sanction  virill  be  taken  against 
the  Food  Stamp  (FS)  allotment;  FS 
allotments  will  not  be  adjusted  to  • 

account  for  AFDC  reductions  resulting 
from  not  participating  in  JOBS 
activities;  if  hours  of  participation  fall 
below  25%  of  assigned  hours  without 
good  cause  then  no  AFDC  grant  will  be 
awarded  and  the  FS  amount  will  be  $10. 
Would  also  limit  JOBS  exemptions. 

Date  Received:  4/18/95. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Jean  Shell,  (608)  266- 
0613. 

m.  Listing  of  Approved  Proposals  since 
Joly  1, 1995 

Project  T/t/e;  Texas— Promoting  Child 
Health  in  Texas. 

Contact  Person:  Kent  Gummerman, 
(512)  450-3743. 

Project  Title:  Utah— Single  Parent 
Employment  Demonstration  Program 
(Amendments). 

Contact  Person:  Bill  Biggs,  (801)  538- 
4337. 

Project  Title:  West  Virginia— Joint 
opportunities  for  independence  (JOIN). 

Contact  Person:  Sharon  Patemo,  (304) 
558-3186. 

IV.  Requests  for  Copies  of  a  Proposal 

Requests  for  copies  of  an  AFDC  or 
combined  AFDC/Medicaid  proposal 
should  be  directed  to  the 
Administration  for  Children  and 
Families  (ACF)  at  the  address  listed 
above.  Questions  concerning  the  content 
of  a  proposal  should  be  directed  to  the 
State  contact  listed  for  the  proposal. 

(Catalog  of  Federal  Domestic  Assistance 
Program,  No.  93562;  Assistance  Payments- 
Research.) 
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Dated:  August  7, 1995. 
Howard  Rolston, 

Director,  Office  of  Policy  and  Evaluation. 
[PR  Doc.  95-19833  Filed  8-10-95;  8:45  am] 
MUMQ  COM  *^^*-9^■* 


Food  and  Drug  Administration 
Pocket  No.  95N-0232] 

Animal  Drug  Export;  PERCORTEN(»-V 
(Dasoxycorticosterone  Pivalata)  Sterile 
Suapanslon 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ciba-Geigy  Corp.  has  fled  an 
application  requesting  approval  for 
export  to  Canada  of  the  animal  drug 
Percorten®-V  (desoxycorticosterone 
pivalate)  sterile  suspension  for  use  as  an 
injectable  for  dogs. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
nn.  1-23, 12420  Parklawn  Dr., 
Rockville.  MD  20857,  and  to  the  contact 
person  identified  below.  Any  futiu« 
inquiries  concerning  the  export  of 
animal  drugs  under  the  Drug  Export 
Amendments  Act  of  1986  should  also  be 
directed  to  the  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  S.  Gates.  Center  for  Veterinary 
Memcine  (HFV-llO),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-594-1617. 
SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
diays  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that  Qba- 
Geigy  Corp.,  Animal  Health  Div.,  P.O. 
Box  18300,  Greensboro,  NC  27419- 
8300,  has  filed  application  number  6321 
requesting  approral  for  export  to 


Canada  of  the  animal  drug  Percorten®- 
V  (desoxycorticosterone  pivalate)  sterile 
suspension.  The  product  is  intended  for 
use  in  dogs  as  partial  mineralocorticoid 
replacement  therapy  in  cases  of 
adrenocortical  insufficiency.  The 
application  was  received  and  filed  in 
the  Center  for  Veterinary  Medicine  on 
July  20, 1995,  which  shall  be  considered 
the  filing  date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  dociunent.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

*  The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  August  21, 
1995,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period.This  notice  is 
issued  imder  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (sec.  802  (21  U.S.C. 
382))  and  imder  authority  delegated  to 
the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Center  for  Veterinary  Medicine  (21  CFR 
5.44). 

Dated:  July  26, 1995. 

Robert  CLivingtton, 

Director,  Ofpce  of  New  Animal  Drug 
Evaluatiott,  Center  for  Veterinary  Medicine. 

(FR  Doc.  95-19886  Filed  8-10-95;  8:45  am] 
BtLLMQ  CODE  4iaO-01-F 

[DockMNo.95N-0193] 

Tha  Dr.  Oscar  E.  Carter,  Jr.,  {Memorial 
Rahat)llitation  Center,  Inc.;  Proposal  to 
Revolta  Approval  of  a  Narcotic 
Addiction  Treatment  Program; 
Opportunity  for  a  Hearing 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
revoke  approval  of  an  "Application  for 
Approval  of  Use  of  Methadone  in  a 
Treatment  Program"  (Form  FDA-2632) 
(renamed  "Application  for  Approval  for 
Use  of  Narcotic  Drugs  in  a  Treatment 
Program")  held  by  The  Dr.  Oscar  E. 
Carter,  Jr.,  Memorial  Rehabilitation 
Center,  Inc.  (Carter).  The  grounds  for  the 
proposed  revocation  are  that  the  three 


most  recent  FDA  inspections  of  the 
program  revealed  reciuring  violations  of 
the  Federal  narcotic  addiction  treatment 
regulations,  and  the  sponsor  has  failed 
to  demonstrate  adequately  the  ability  or 
willingness  to  correct  and  prevent  the 
violations.  This  doounent  is  intended  to 
provide  the  sponsor  an  opporttinity  for 
a  hearing  to  snow  why  approval  should 
not  be  revoked. 

DATES:  Submit  a  written  request  for  a 
hearing  by  September  11, 1995;  data  and 
information  in  support  of  the  hearing 
request  by  October  10, 1995. 

ADDRESSES:  A  written  request  for  a 
hearing,  supporting  data,  and  other 
comments  should  be  identified  with 
Docket  No.  g5N-0193  and  submitted  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  R.  Hajarian,  Center  for  Drug 
Evaluation  and  Research  (HFD-342), 
Food  and  Drug  Administration,  7500 
Standish  PI,  Rockville,  MD  20855.  301- 
594-1029. 

SUPPLEMENTARY  INFORMATKM: 

I.  Background 

On  September  12, 1974,  FDA  granted 
Carter  approval  to  operate  a  narcotic 
addiction  treatment  program.  Such 
programs  are  governed  by  the  rules,  ' 
standards,  and  procedures  set  forth  in 
§  291.505  (21  CFR  291.505).  Since  die 
program  received  approval,  FDA  has 
conducted  inspections  to  determine  the 
program's  compliance  with  §  291.505. 
This  notice  will  document  the  specific 
violations  revealed  in  the  three  most 
recent  inspections,  and  the  events 
leading  to  this  proposed  revocation. 

FDA's  inspection  from  September  12 
through  October  17. 1991,  revealed 
violations  of  the  narcotic  addiction 
treatment  regulation  in  the  areas  of 
urinalyses,  attendance  schedules, 
medical  ordera,  admission  evaluations, 
counseling,  treatment  plans,  and  drug 
dispensing. 

The  specific  violations  were  as 
follows: 

1.  Failure  to  maintain  drug  dispensing 
records  showing  batch  or  code  marks  of 
the  methadone  disp>ensed,  and  failiue  to 
retain  drug  dispensing  records  for  3 
years  from  the  date  of  dispensing 
(S291.505(d)(13)(ti)); 

2.  Failure  to  maintain  methadone 
daily  dispensing  records  in  5  of  20 
patient  records  reviewed 
(§291.505(d)(13)(u)); 

3.  Failure  to  conduct  initial  drug 
screening  luinalyses  for  opiates. 
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cocaine,  methadone,  amphetamines, 
and  baibiturates  in  17  of  20  patient 
records  reviewed  (§  2gi.505(d)(2)(i)); 

4.  Failure  of  the  program  to  document 
who  conducted  the  urinalyses  in  all  20 
patients  for  which  "Urinalysis  Record" 
forms  showed  results  of  testing  for 
methadone,  opiates/opioids,  and  other 
drugs  (§  291.505(d)(2)(i)  and  (d)(13)(iii)); 

5.  Failure  to  obtain  FDA's  approval  of 
a  change  to  an  in-house  laboratory  for 
the  detection  of  opiates  and  cocaine  in 
human  urine,  and  the  fiailure  to  test 
patients  for  methadone,  barbiturates, 
and  amohetamines  (§2gi.505(d)(2)(i)); 

6.  Failure  to  conduct  monthly 
urinalyses  on  six  patients  with  6-day 
take-home  privileges  (§  291.505(d)(2)(i)): 

7.  Failure  to  perform  initial 
serological  tests  for  syphilis  and 
tuberculin  skin  tests  in  19  of  20  patient 
records  reviewed  (§291.505(d)(3)(i)); 

8.  Failure  to  maintain  current  annual 
treatment  plan  evaluations  by  the 
program  physi^an  in  11  of  20  patient 
records  reviewed  {§  291.505(d)(3)(v)(C)); 

9.  Failure  to  record  vital  signs 
(temperatiire,  pulse,  blood  pressiue,  and 
respiratory  rate)  as  part  of  the  admission 
physical  examination  in  14  of  20  patient 
records  reviewed  (§  291.505(d)(3)(i)); 

10.  Failure  to  ensure  that  the  initial 
dose  of  methadone  did  not  exceed  30 
milligrams  (mg)  in  3  of  the  20  patients 
whose  records  were  reviewed 
(§291.505(d)(6)(i)(A)): 

11.  Failure  to  review,  reevaluate,  artd 
alter  as  necessary  treatment  plans  at 
least  once  each  90  days  during  the  first 
year  of  treatment  in  4  of  the  20  patient 
records  reviewed  (§291.505(d)(3)(v)(A)); 

12.  Failure  of  the  program  physician 
to  sign  one  patient's  medication  order 
change  and  to  record  the  correct  date  for 
another  patient's  medication  order 
change  (§291.505(d)(6)(i)(B));  and 

13.  Failure  to  comply  with  the  take- 
home  medication  requirements  for  2  of 
the  20  patients  whose  records  were 
reviewed  (§291.505(d)(6)(iv)); 

At  the  conclusion  of  the  inspection, 
the  FDA  investigator  presented  a  list  of 
observations  (Form  FDA  483),  and 
discussed  the  findings  with  the  sponsor 
and  his  staff.  Program  management 
attributed  the  violations  to  a  lack  of 
good  recordkeeping  practices  and  the 
lack  of  knowledge  of  the  regulation. 

FDA  issued  a  warning  letter  on 
December  6, 1991.  Usting  the  violations. 
The  program  sponsor  submitted  a 
response  on  December  14, 1991,  listing 
a  number  of  corrective  measures  that 
had  been,  or  would  be,  implemented, 
and  pledging  that  the  violations  would 
not  reciu. 

FDA  and  the  Drug  Enforcement 
Administration  (DEA)  conducted  a  joint 
inspection  of  the  program  from  July  9 


through  July  28. 1992.  This  inspection 
revealed  recurring  violations  in  the 
areas  of  urinalyses,  attendance 
schedules,  medical  orders,  admission 
evaluations,  counseling,  treatment 
plans,  and  drug  dispensing. 

The  specific  violations  identified  in 
this  inspection  were  as  follows: 

1.  Failure  to  conduct  monthly 
urinalyses  on  5  patients  with  6-day  take- 
home  privileges  (§  291.505(d)(2)(i)); 

2.  Failure  of  the  program  physician  to 
doounent  his  review  of  initial  drug 
screening  reports  in  5  of  10  patient 
records  reviewed  (§  291.505(d)(l)(i)(C), 
(d)(2},  and  (d)(4)(ii){C)); 

3.  Failure  to  provide  counseling  to 
patients  whose  urinalyses  showed  an 
absence  of  methadone  and/or  continued 
use  of  drugs  of  abuse  in  5  of  10  patient 
records  reviewed  (§291.505(d)(3)(v)  and 
{d)(13)(iii)): 

4.  Failure  of  the  supervisory 
counselor  to  countersign  treatment 
plans  in  5  of  10  patient  records 
reviewed  {§291.505(d)(3)(iv)(C)): 

5.  Failiue  of  the  program  physician  to 
record  the  rationale  for  authorizing  take- 
home  medication,  and  failure  to  record 
medication  orders  in  4  of  10  patient 
records  reviewed  (§291.505(d)(4)(ii)(D) 
and  (d)(6)(iv)(A)); 

6.  Failing  to  perform  initial 
serological  tests  for  syphilis  in  3  of  10 
patient  records  reviewed 
(§291.505(d)(3)(i)); 

7.  Failure  of  program  physician  to 
ensure  that  initial  serological  tests  for 
syphilis  were  reviewed  in  3  of  10 
patient  records  reviewed 
(§291.505(d)(4)(ii)(C)); 

8.  Failure  to  perform  an  initial 
tuberculin  skin  test  and  vital  signs  in  1 
of  10  patient  records  reviewed 
(§29l.505(d)(3)(i)):and 

9.  Failure  to  maintain  accurate  drug 
dispensing  records.  For  example, 
records  failed  to  record  dosages  for  five 
patients,  which  were  given  to  the 
patients  on  the  31st  of  the  month  (in 
months  with  31  days).  Also,  records 
failed  to  contain  batch  or  code  marks  of 
the  methadone  dispensed  traceable  to 
specific  patients  (§  291.505(d)(13)(ii)). 

On  the  basis  of  recurring  violations, 
FDA  issued  a  "Proposal  To  Revoke 
Narcotic  Treatment  Program  Approval; 
Notice  of  Informal  Conference"  on 
October  1. 1992,  in  accordance  with 
§  291.505(h)(2).  The  October  1, 1992, 
notice  siunmarized  the  violations 
observed  during  the  last  three 
inspections  and  offered  the  sponsor  an 
opportunity  to  appear  at  an  informal 
conference  and  explain  why  the 
program  approval  should  not  be 
revoked.  The  notice  also  invited  the 
sponsor  to  submit  a  "comprehensive 


action  plan"  for  correcting  the 
deficiencies  in  the  program. 

The  informal  conference  was  held  on 
January  6, 1993,  at  FDA's  New  Orleans 
District  Office.  The  sponsor  did  not 
submit  a  comprehensive  written 
corrective  action  plan  at  the  conference. 
The  sponsor  indicated,  however,  that 
steps  had  been  taken  to  make  necessary 
corrections  and  that  he  had  requested 
that  the  State  and  the  Center  for 
Substance  Abuse  Treatment  (CSAT) 
provide  technical  assistance  to  the 
program.  FDA's  District  Office  gave  the 
sponsor  until  February  20, 1993,  to 
submit  a  written  corrective  action  plan. 

In  a  February  23, 1993.  letter  to  flie  • 
district  office,  the  sponsor  presented  a 
corrective  action  plan  and  timeframes 
for  implementation.  The  action  plan 
included:  (1)  Installing  a  computerized 
dispensing  system,  (2)  hiring  additional 
personnel,  and  (3)  obtaining  a 
commitment  for  technical  assistance. 
The  sponsor  asked  FDA  for  one  final 
opportunity  to  implement  the 
recommendations  of  the  technical 
assistance  group. 

FDA  held  its  decision  regarding 
revocation  of  approval  in  abeyance 
pending  completion  of  the  technical 
assistance  from  CSAT  by  June  30, 1993, 
and  pending  a  reinspection  of  the 
program.  FDA  agreed  to  give  the 
program  one  final  opportunity  to 
achieve  regulatory  compliance. 

The  most  recent  inspection  of 
December  13, 1994,  through  January  24, 
1995,  revealed  recurring  violations  in 
the  areas  of  urinalyses,  attendance 
schedules,  medical  orders,  admission 
evaluations,  counseling,  treatment 
plans,  and  drug  dispensing. 

The  specific  violations  were  as 
follows: 

1.  Failure  to  provide  the  required 
services  for  two  patients  regarding 
pregnancy  evaluation,  prenatal 
counseling,  and  treatment  outcome  of 
the  patient  and  offspring 
(§291.505(d)(4)(i)(B)); 

2.  Failure  to  document  in  the  13 
patient  records  reviewed  that  the 
program  physician  has  considered,  at  a 
minimum,  the  following  in  determining 
whether  a  patient's  fi^quency  of  clinic 
visits  for  observed  drug  ingesting  inay 
be  reduced:  Absence  of  recent  drug 
abuse;  regularity  of  clinic  attendance; 
absence  of  behavioral  problems;  absence 
of  recent  criminal  activity;  stability  of 
the  patient;  length  of  time  in  treatment; 
assurance  that  take-home  medication 
can  be  safely  handled  by  the  patient; 
and  whether  the  benefits  of  take-outs 
outweigh  the  risks  of  diversion 
(§291.505(d)(6)(iv)(B)); 

3.  Failure  to  document  that  two 
patients  on  6-day,  take-home 
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medication  had  monthly  drug  screening 
urinalyses  for  opiates,  methadone, 
amphetamines,  cocaine,  barbituirates, 
and  other  drugs  of  abuse  performed  by 
a  certified  clinical  laboratory 
(§291.505(d)(2)(i)); 

4.  Failure  to  justify  medication  in 
excess  of  a  6-day,  take-home  supply 
given  to  three  patients;  failiu«  to  require 
two  patients  to  complete  3  consecutive 
years  of  maintenance  treatment  at  the 
program  before  being  permitted  to 
reduce  their  attendance  for  observation 
to  once  weekly;  and  failure  to  place  one 
patient,  who  was  receiving  a  6-day 
supply  of  take-home  medication,  on 
probation  for  3  months  after  his 
urinalysis  was  positive  for  a  drug  of 
abuse  (§  291 .505(d)(4)(ii)(F), 
(d)(6)(v)(A)(5).  and  (d)(6)(v)(B)(2)); 

5.  Failure  of  the  program  to  have  a 
licensed  physician  record,  date,  and 
sign  in  2  of  13  records  reviewed  a 
change  in  each  patient's  dosage 
schedule  (§2gi.505(d)(6)(i)(B)); 

6.  Failure  to  document  drug  addiction 
and  conduct  physical  examinations  on 
two  patients  and  failure  to  ensure  that 

a  transferring  patient  received  a 
physical  examination  and 
documentation  of  addiction  prior  to 
administering  the  initial  dose  of 
methadone  (§291.505(d)(l)(i)(C), 
(d)(4)(ii)(A),  and  (d)(4)(ii)(B)); 

7.  Failure  to  ensure  that  the  initial 
dose  of  methadone  dispensed  to  two 
patients  did  not  exceed  30  mg 
(§291.505(d)(6)(i)(A)); 

8.  Failiu^e  of  the  program  physician  to 
docimient  his  review  of  initial  drug 
screening  luinalysis  reports  with  his 
signatiu«  for  two  patients;  and  failure  to 
document  the  review  of  random  drug- 
screening  urinalysis  reports  for  five 
patients  (§  291.505(d)(2)  and 
(d)(4)(ii)(C)); 

9.  Failure  of  the  program's  coimselors 
to  document  that  three  patients  received 
coimseling  regarding  dnig-screening 
urinalyses  that  showed  continued  use  of 
illicit  drugs  or  the  absence  of 
methadone  in  these  patients  while 
undergoing  methadone  treatment 
(§291.505(d)(13)(iii)): 

10.  Failure  to  obtain  a  signed 
"Consent  to  Treatment  With  an 
Approved  Narcotic  Drug"  Form  from 
two  patients  prior  to  admission  to  the 
program  (§291.505(d){l)(ii)); 

11.  Failure  to  document  that  five 
patients  received  counseling  on  HIV 
disease  upon  admission  or  readmission 
for  treatment  (§  291.505(d)(4)(i)(C)); 

12.  Failure  of  the  admitting  physician 
to  document  his  review  of  tuberculin 
skin  test  reports  with  his  signature  in 
the  patient  record  for  foiu-  patients; 
failure  of  the  program  physician  to 
include  the  results  of  initial  serological 


tests  for  syphilis  in  the  patient  records 
for  nine  patients  (§  291.505(d)(3)(ii)); 

13.  Failure  of  the  primary  counselor 
and/or  the  program  physician  to 
countersign  treatment  plans  for  eight 
patients;  failure  to  properly  date 
treatment  plan  for  one  patient;  tailure  to 
have  an  initial  treatment  plan  on  file  for 
readmission  of  one  patient;  and  failure 
of  the  primary  counselor  or  program 
physician  to  prepare  and  review  the 
periodic  treatment  plan  for  one  patient 
within  the  proper  timefi^mes 
(§291.505(d)(3)(iv)  and  (d)(3)(v)): 

14.  Failure  of  the  program  to  maintain 
drug  dispensing  records  that  permit 
traceabiUty  of  drug  lot  numbers  to 
specific  patients  on  those  days  when  a 
change  from  one  lot  number  to  another 
occurs  (§  291.505(d)(13)(ii)): 

15.  Failure  of  the  program  physician 
to  dociunent  that  he  requested  from  the 
physician  or  hospital  to  which  the 
program  referred  two  pregnant  patients 
a  summary  of  the  delivery  outcome  for 
the  patients  and  the  offspring 
(§291.505(d)(l)(iii)(B)(3)  and 
(d){4)(i){B)(2)); 

16.  Failure  to  require  that  a  patient, 
who  had  only  been  admitted  to  the 
program  for  1  month,  demonstrate 
adherence  to  the  program's  rules  for  at 
least  2  years  before  allowing  the  patient 
to  decrease  his  personal  attendance  to 
twice  weekly  (§291.505(d)(6)(v)(A)(2)); 
and 

(17)  Failure  of  the  program  to  account 
for,  and  require  the  return  of,  six  extra 
doses  of  take-home  medication 
dispensed  to  a  patient  for  use  during 
out-of-town  travel  that  was 
subsequently  postponed 
(§291.505(d)(13)(ii)  and  (d)(14)). 

At  the  conclusion  of  the  inspection, 
the  FDA  investigator  presented  a  list  of 
observations  (Form  FDA  483),  and 
discussed  the  inspectional  findings  with 
the  sponsor  and  his  staff.  The  program 
sponsor  promised  to  respond  to  the 
inspectional  findings  in  writing,  but  has 
flailed  to  do  so. 

n.  Conclusion,  Findings,  and  Proposed 
Action 

As  discussed  above,  the  three  most 
recent  inspections  of  Carter  conducted 
by  FDA  from  September  12  through 
October  17, 1991;  July  9  through  July  28, 
1992;  and  December  13, 1994,  through 
January  24, 1995,  revealed  recurring 
violations  of  the  Federal  narcotic 
addiction  treatment  regulation,  which 
sets  forth  the  standards  for  use  of 
narcotic  drugs  for  medical  treatment  of 
narcotic  addiction.  In  letters  of 
December  14, 1991,  December  9, 1992, 
and  February  23, 1993,  and  during  the 
January  6, 1993,  informal  conference, 
the  sponsor  made  promises  to  correct 


the  violations.  However,  as  the 
December  13, 1994,  through  January  24, 
1995,  inspection  demonstrated,  the 
sponsor  has  failed  to  abide  by  all  of  the 
narcotic  addiction  treatment 
regulations,  has  failed  to  monitor  the 
activities  of  those  employed  in  the 
program  adequately,  and  has  generally 
failed  to  correct  the  program's  recurring 
problems. 

Accordingly,  as  provided  by 
§  291.505(h)(3)  and  (i),  the  Director, 
Center  for  Drug  Evaluation  and 
Research,  proposed  revocation  of 
Carter's  program  approval  to  the 
Associate  Commissioner  for  Regulatory 
Afiairs.  The  Associate  Commissioner  for 
Regulatory  Affairs  has  evaluated  the 
available  information  and  finds  that  the 
program  sponsor  has  foiled  to  submit 
adequate  assurances  justifying 
continued  approval  of  the  program. 

m.  Notice  of  Opportunity  for  a  Hearing 

Notice  is  hereby  given  to  the  sp>onsor 
of  the  Narcotic  Treatment  Program 
listed  above,  and  to  all  other  interested 
persons,  that  the  Associate 
Commissioner  for  Regulatory  Affairs, 
under  authority  delegated  to  him  (21 
CFR  5.20)  proposes  to  issue  an  order 
imder  §291. 505(h)(3)  revoking  approval 
of  the  "Application  for  Approval  for  Use 
of  Narcotic  Drugs  in  a  Treatment 
Program"  (Form  FDA-2632)  held  by 
The  Dr.  Oscar  E.  Carter,  Jr.,  Memorial 
Rehabilitation  Center,  Inc.,  5500  North 
Johnson  St.,  New  Orleans,  LA  70117,  on 
the  grounds  stated  above.  In  accordance 
with  part  314  (21  CFR  part  314),  the 
sponsor  is  hereby  given  an  opportunity 
for  a  hearing  to  show  why  approval 
should  not  be  revoked. 

The  sponsor  who  decides  to  seek  a 
hearing  shall  file:  (1)  On  or  before 
September  11. 1995,  a  written  notice  of 
appearance  and  request  for  a  hearing, 
and  (2)  on  or  before  October  10, 1995, 
information  and  analyses  relied  on  to 
demonstrate  that  there  is  a  genuine 
issue  of  material  fact  to  justify  a  hearing. 
Any  other  interested  p)erson  may  also 
submit  comments  on  this  notice.  The 
procedures  and  requirements  governing 
this  notice  of  opportunity  for  a  hearing, 
a  notice  of  appearance  and  request  for 
a  hearing,  submissions  of  data, 
information,  and  analyses  to  justify  a 
hearing,  other  comments,  and  the 
granting  or  denial  of  a  hearing  are 
contained  in  §  314.200. 

The  failure  of  the  appUcant  to  file  a 
timely  written  notice  of  appearance  and 
request  for  a  hearing,  as  required  by 
§  314,200,  coBfititutes  an  election  by  that 
person  not  to  use  the  opportimity  for  a 
hearing  concerning  the  action  proposed, 
and  a  waiver  of  any  contentions 
concerning  the  legal  status  of  that 
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person's  narcotic  addiction  treatment 
program. 

A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials,  but 
must  present  specific  facts  showing  that 
there  is  a  genuine  and  substantial  issue 
of  {act  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  a  hearing  that 
there  is  no  genuine  and  substantial  issue 
of  fact  that  precludes  the  i^ivocation  of 
approval  of  the  application,  or  when  a 
request  for  a  hearing  is  not  made  in  the 
required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 
Drugs  will  enter  summary  judgment 
against  the  person  who  requests  the 
hearing,  making  findings  and 
conclusions,  and  denying  a  hearing. 

All  submissions  pursuant  to  this 
notice  of  opportunity  for  a  hearing  are 
to  be  filed  in  six  copies.  Except  for  data 
and  information  prohibited  from  public 
disclosure  under  42  CFR  part  2.  the 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  August  4. 1995. 
GaiyDykstra, 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

|FR  Doc.  95-19885  Filed  8-10-95;  8:45  am] 

■LUNG  OOOE  41W41-F 


Public  Health  Service 

Agency  Forms  Undergoing  Paperworlt 
Reduction  Act  Review 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  under  review,  in 
compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
To  request  a  copy  of  these  requests,  call 
the  PHS  Reports  Clearance  Office  on 
(202) 690-7100. 

The  following  requests  have  been 
submitted  for  review  since  the  list  was 
last  published  on  July  21. 

1.  National  Institutes  of  Health 
Construction  Grants — 42  CFR  Part  52b- 
NPRM — New — Revised  regulations 
governing  NIH  construction  grants 
require  the  transfer  of  a  facility  or  the 
owner  of  a  facility,  the  use  of  which  has 
changed,  to  provide  written  notice  of 
the  sale,  transfer  or  change  within  30 
days.  The  regulations  also  require 
awardees  to  maintain  and  provide  daily 
construction  logs  and  provide  a  copy  of 
the  construction  scheduler  and 
applicants  to  provide  cost  data  for 
profects  involving  the  acquisition  of 
existing  facilities.  Respondents:  Federal 
agencies  or  employees.  Non-profit 


institutions;  Number  of  Respondents:  1; 
Number  of  Responses  per  Respondent: 
1:  Average  Burden  per  Response:  1 
hour;  Estimated  Annual  burden:  1  hour. 
Send  comments  to  Allison  Eydt,  Hiunan 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

2.  AIDS  Drug  Discovery  and 
Development  Industry  Survey — New — 
The  National  Task  Force  on  AIDS  Drug 
Development  has  identified  inadequate 
levels  of  private  sector  activity  in  HTV/ 
AIDS  drug  discovery  targeting  the 
human  immunodeficiency  virus  (HIV) 
on  molecular  level  as  a  significant 
obstacle  to  the  development  of  new 
therapies.  The  Public  Health  Service  is 
conducting  this  survey  to  determine  the 
extent  of  private  sector  activity  in  this 
area,  and  to  determine  whether  there  are 
obstacles  to  further  activity  and 
collaboration  in  HIV/AIDS  drug 
discovery  and  development  between  the 
public  and  private  sectors.  Respondents: 
Business  or  other  for-profit;  Number  of 
Respondents:  300;  Number  of  Responses 
per  Respondent:  1;  Average  Burden  per 
Response:  2  hours;  Estimated  Annual 
burden:  600  hours.  Send  comments  to 
Allison  Eydt,  Human  Resources  and 
Housing  Branch,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503. 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  individual 
designated. 

Dated:  August  1. 1995. 
James  Scanlon, 

Director,  Data  Policy  Staff  Office  of  the 
Assistant  Secretary  for  Health  and  PHS 
Reports  Clearance  Officer. 

[FR  Doc.  95-19383  Filed  8-10-95;  8:45  am) 
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National  Institutes  of  Health;  Statement 
of  Organization,  Functions,  and 
Delegations  of  Authority 

Part  H,  Chapter  HN  (National 
Institutes  of  Health)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  22859.  May  27,  1975,  as 
amended  most  recently  at  60  FR  18607, 
April  12, 1995)  is  amended  to  reflect  a 
reorganization  within  the  Office  of  the 
Director,  Office  of  Research  Services 
(ORS).  The  reorganization  consists  of 
establishing  the  Office  of  Quality 
Development.  This  reorganization  is 
consistent  with  Administration 
objectives  related  to  the  National  ' 
Performance  Review  and  the 


Continuous  Improvement  Program.  This 
reorganization  will  enable  ORS  to  better 
fulfill  its  mission  by  centralizing  the 
focus  of  widespread  reengineering, 
streamlining,  and  quality  management 
efforts  that  are  currently  taking  place 
within  ORS. 

Section  HN-B,  Organization  and 
Functions,  is  amended  as  follows: 
Under  the  heading  Office  of  the  Director 
(HNALl),  Office  of  Research  Services 
(HNAL),  insert  the  following: 

Office  of  Quality  Development 
(HNAL13).  (1)  Provides  leadership  and 
support  to  ORS  management  in 
developing  methods  to  move  ORS 
towards  a  total  quality  culture  in 
customer  service  and  customer  and 
employee  satisfaction;  (2)  promotes 
quality  development  initiatives  across 
ORS  through  management  consultation, 
reinvention  efforts,  organizational 
redesign,  total  quality  management, 
team  building,  strategic  planning, 
human  resource  development,  and 
effective  training  of  managers  and 
employees;  and  (3)  serves  as  the  focal 
point  for  ORS  streamlining  initiatives 
aimed  at  achieving  downsizing  targets 
and  achieving  customer  satisfaction 
through  continuous  process 
improvement,  reengineering  and  other 
organizational  quality  improvement 
methods. 

Dated:  July  28,  1995. 
Ruth  L.  Kirschstein, 
Deputy  Director.  NIH. 
[FR  Doc.  95-19873  Filed  8-10-95;  8:45  am) 

BILUNQ  CODE  4140-01-M 


National  Institutes  of  Health;  Statement 
of  Organizations,  Functions  and 
Delegations  of  Authority 

Part  H,  Chapter  HN  (National 
Institutes  of  Health)  of  the  Statement  of 
Organization,  Functions  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (40  FR  22859.  May  27, 1975,  as 
amended  most  recently  at  60  FR  18607, 
April  12,  1995),  is  amended  to  reflect 
the  establishment  of  the  Office  of 
Information  Systems  Management 
(OISM)  within  the  National  Center  for 
Human  Genome  Research  (NCHGR). 
The  establishment  of  the  OISM  will 
streamline  organization  within  the 
NCHGR  by  bringing  together  all  NCHGR 
staff  with  responsibility  for  information 
systems  management  under  one 
umbrella  organization  and  allow  the 
Center  to  operate  more  effectively  by 
making  the  most  efficient  use  of 
manpower  and  resources. 

Section  HN-B,  Organization  and 
Functions  is  amended  as  follows: 
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Under  the  heading  National  Center  for 
Human  Genome  Research  (HN4),  add 
the  title  and  functional  statement  for  the 
OISM  as  follows: 

Office  of  Information  Systems 
Management  (HN416):  (1)  Provides 
technical  leadership  and  advice  to  all 
levels  of  Center  management  in  order  to 
obtain  maximum  utilization  of  current 
ADP  resoim%s  and  advancements  in  the 
field  of  information  systems  technology 
and  telecommunications;  (2)  determines 
requirements,  designs,  implements  and 
coordinates  the  Center's  management 
information  systems  which  collect, 
maintain,  and  report  various  types  of 
administrative  information;  (3)  advises 
the  NCHGR  Director,  Deputy  Director 
and  Executive  Officer,  and  other  Center 
staff  on  the  technological  and  policy 
impact  and  implications  of 
developments  in  information  systems 
and  related  fields  v«rithin  and  outside 
the  government;  (4)  coordinates  staff 
activities  with  those  of  contractors, 
other  components  of  NIH,  and  other 
Federal  and  non-Federal  data  processing 
agencies;  (5)  provides  user  support, 
including  training,  in  LAN/information 
systems  capabilities,  programs  and 
procediues. 

Under  the  heading  Office  of  Policy 
Coordination  (HN415),  delete  "(6)  plans 
and  coordinates  computer  network 
operations",  since  these  activities  have 
been  incorporated  into  the  functional 
statement  for  the  OISM. 

Under  the  heading  Office  of 
Information  Management  (HN45E), 
delete  the  title  and  functional  statement 
in  their  entirety,  since  these  activities 
have  been  incorporated  into  the  Office 
of  Information  Systems  Management. 

Dated:  July  28, 1995. 
Ruth  L.  Kinchstein, 
Deputy  Director,  NIH. 
[FR  Doc.  9S-19874  Filed  8-10-95;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docltet  No.  FR-3778-N-49] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

SUMMARY:  This  Notice  identifies 
imutilized,  underutilized,  excess,  and 


surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

ADDRESSES:  For  further  information, 
contact  David  Pollack,  room  7256, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone  (202) 
708-1234;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended.  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
•  information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
imutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  notice  is  also  published 
in  order  to  comply  with  the  December 
12, 1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-C)G 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  p>eriod  of  60  days 
from- the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Judy  Breitman,  Division  of  Health 
Facilities  Planning,  U.S.  Public  Health 
Service,  HHS,  room  17A-10,  5600 
Fishers  Lane,  Rockville,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-fee 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 


suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24, 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  David  Pollack  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
nimiber. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Corps  of  Engineers: 
Gary  B.  Paterson,  Chief,  Base 
Realignment  and  Closure  Office, 
Directorate  of  Real  Estate,  20 
Massachusetts  Ave.,  NW,  Rm.  4133, 
Washington.  DC  20314-1000;  (202)  761- 
0520;  GSA:  Ed  Guilford.  Federal 
Property  Resoim»s  Services,  GSA,  18th 
and  F  Stieets  NW,  Washington,  DC 
20405;  (202)  501-2059;  Dept.  of 
Transportation:  Ronald  D.  Keefer. 
Director,  Administrative  Services  & 
Property  Management,  DOT,  400 
Seventh  St.  SW,  room  10319, 
Washington,  DC  20590;  (202)  366-4246; 
Dept.  of  Interior:  Lola  D.  Knight, 
Property  Management  Specialist,  DepL 
of  hiterior,  1849  C.  St.  NW,  Mailstop 
5512-MIB.  Washington.  DC  20240;  (202) 
208^080;  (These  are  not  toll-free 
numbers). 
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Dated:  August  4, 1995. 
Jaoquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

ntk  V,  Federal  Surplus  Property  Program, 
Federal  Register  Report  for  08/11/95 

Suitable/Available  Properties 

Buildings  (by  State) 

California 

Bldg.  901 

Former  Presidio  of  San  Francisco 

San  Francisco  Co:  San  Francisco  CA  94129- 

Landholding  Agency:  Interior 

Property  Number:  619520001 

Status:  Surplus 

Comment:  2-story  wood  frame  bldgs.;  lead 

paint  &  asbestos:  off-site  removal  only; 

incs.  office  space,  warehouse  &  housing 

Bldg.  902 

Former  Presidio  of  San  Francisco 

San  Francisco  Co:  San  Francisco  CA  94129- 

Landholding  Agency:  Interior 

Property  Number:  619520002 

Status:  Surplus 

Comment:  2-story  wood  frame  bldgs.;  lead 

paint  ft  asbestos;  off-site  removal  only; 

incs.  office  space,  warehouse  ft  housing 
Bldg.  903 

Former  Presidio  of  San  Francisco 
San  Francisco  Co:  San  Francisco  CA  94129- 
Landholding  Agency:  Interior 
Property  Number:  619520003 
Status:  Surplus 
Comjnent:  2-story  wood  frame  bldgs.;  lead 

paint  ft  asbestos;  off-site  removal  only; 

incs.  office  space,  warehouse  ft  housing 
Bldg.  904 

Former  Presidio  of  San  Francisco 
San  Francisco  Co:  San  Francisco  CA  94129- 
Landholding  Agency:  Interior  ^ 

Property  Number:  619520004  " 

Status:  Surplus 
Conmient:  2-story  wood  frame  bldgs.;  lead 

paint  ft  asbestos;  off-site  removal  only; 

incs.  office  space,  warehouse  ft  housing 
Bldg.  905 

Former  Presidio  of  San  Francisco 
San  Francisco  Co:  San  Francisco  CA  94129- 
Landholding  Agency:  Interior 
Property  Number  619520005 
Status:  Surplus 
Comment:  2-story  wood  frame  bldgs.;  lead 

paint  ft  asbestos;  off-site  removal  only; 

incs.  office  space,  warehouse  ft  housing 
Bldg.  906 

Former  Presidio  of  San  Francisco 
San  Francisco  Co:  San  Francisco  CA  94129- 
Landholding  Agency:  Interior 
Property  Number  619520006 
Status:  Surplus 
Comment:  2-8tory  wood  frame  bldgs.;  lead 

paint  ft  asbestos;  off-site  removal  only; 

incs.  office  space,  warehouse  ft  housing 
Bldg.  907 

Former  Presidio  of  San  Francisco 
San  Francisco  Co:  San  Francisco  CA  94129- 
Landholding  Agency:  Interior 
Property  Number  619520007 
Status:  Surplus 
Comment  2-stoiy  wood  frame  bldgs.;  lead 

paint  ft  asbestos;  off-site  removal  only; 

incs.  office  space,  warehouse  ft  housing 


Bldg.  908 

Former  Presidio  of  San  Francisco 

San  Francisco  Co:  San  Francisco  CA  94129- 

Landholding  Agency:  Interior 

Property  Numtner:  619520008 

Status:  Surplus 

Conmient:  2-story  wood  frame  bldgs.;  lead 

paint  ft  asbestos;  off-site  removal  only; 

incs.  office  space,  warehouse  ft  housing 
Bldg.  909 

Former  Presidio  of  San  Francisco 
San  Francisco  Co:  San  Francisco  CA  94129- 
Landholding  Agency:  Interior 
Property  Number:  619520009 
Status:  Surplus 
Comment:  2-story  wood  frame  bldgs.;  lead 

paint  ft  asbestos;  off-site  removal  only; 

incs.  office  space,  warehouse  ft  housing 
Bldg.  910 

Former  Presidio  of  San  Francisco 
San  Francisco  Co:  San  Francisco  CA  94129- 
Landholding  Agency:  Interior 
Property  Number  619520010 
Status:  Surplus 
Conmient:  2-story  wood  frame  bldgs.;  lead 

paint  ft  asbestos;  off-site  removal  only; 

incs.  office  space,  warehouse  ft  housing 
Bldg.  911 

Former  Presidio  of  San  Francisco 
San  Francisco  Co:  San  Francisco  CA  94129- 
Landholding  Agency:  Interior 
Property  Number  619520011 
Status:  Surplus 
Comment:  2-story  wood  fr^me  bldgs.;  lead 

paint  ft  asbestos;  off-site  removal  only; 

incs.  office  space,  warehouse  ft  housing 
Bldg.  912 

Former  Presidio  of  San  Francisco 
San  Francisco  Co:  San  Francisco  CA  94129- 
Landholding  Agency:  Interior 
Property  Number:  619520012 
Status:  Surplus 
Comment:  2-story  wood  frame  bldgs.;  lead 

paint  ft  asbestos;  off-site  removal  only; 

incs.  office  space,  warehouse  ft  housing 
Bldg.  913 

Former  Presidio  of  San  Francisco 
San  Francisco  Co:  San  Francisco  CA  94129- 
Landholding  Agency:  Interior 
Property  Number:  619520013 
Status:  Surplus 
Comment:  2-story  wood  frame  bldgs.;  lead 

paint  ft  asbestos;  off-site  removal  only; 

incs.  office  space,  warehouse  ft  housing 
Bldg.  914 

Former  Presidio  of  San  Francisco 
San  Francisco  Co:  San  Francisco  CA  94129- 
Landholding  Agency:  Interior 
Property  Number:  619520014 
Status:  Surplus 
Comment:  2-story  wood  frame  bldgs.;  lead 

paint  ft  asbestos;  off-site  removal  only; 

incs.  office  space,  warehouse  ft  housing 
Bldg.  915 

Former  Presidio  of  San  Francisco 
San  Francisco  Co:  San  Francisco  CA  94129- 
Landholding  Agency:  Interior 
Property  Number:  619520015 
Status:  Surplus 
Comment:  2-story  wood  fa^me  bldgs.;  lead 

paint  ft  asbestos;  off-site  removal  only; 

incs.  office  space,  warehouse  ft  housing 
Bldg.  916 
Former  Presidio  of  San  Francisco 


San  Francisco  Co:  San  Francisco  CA  94129- 

Landholding  Agency:  Interior 

Property  Number  619520016 

Status:  Surplus 

Comment:  2-story  wood  frame  bldgs.;  lead 

paint  ft  asbestos;  off-site  removal  only; 

incs.  office  space,  warehouse  &  housing 
Bldg.  917 

Former  Presidio  of  San  Francisco 
San  Francisco  Co:  San  Francisco  CA  94129- 
Landholding  Agency:  Interior 
Property  Number  619520017 
Status:  Surplus 
Comment:  2-story  wood  frame  bldgs.;  lead 

paint  &  asbestos;  off-site  removal  only; 

incs.  office  space,  warehouse  ft  housing 
Bldg.  918 

Former  Presidio  of  San  Francisco 
San  Francisco  Co:  San  Francisco  CA  94129- 
Landholding  Agency:  Interior 
Property  Number:  619520018 
Status:  Surplus 
Comment:  2-story  wood  frame  bldgs.;  lead 

paint  ft  asbestos;  off-site  removal  only; 

incs.  office  space,  warehouse  &  housing 
Bldg.  919 

Former  Presidio  of  San  Francisco 
•»  San  Francisco  Co:  San  Francisco  CA  94129- 
Landholding  Agency:  Interior 
Property  Number:  619520019 
Status:  Surplus 
Comment:  2-story  wood  frame  bldgs.;  lead 

paint  ft  asbestos;  off-site  removal  only; 

incs.  office  space,  warehouse  &  housipg 
NPS  Residence  #723 
Rancheria  Flat  Road 
El  Portal  Co:  Mariposa  CA  95318- 
Landholding  Agency:  Interior 
Property  Number:  619520026 
Status:  Excess 
Comment:  2210  sq.  ft.,  one  story  wooden 

frame  residence,  off-site  use  only 
Brown  House  07-129 
Highway  199 

Hiouchi  Co:  Del  Norte  CA  95531- 
Landholding  Agency:  Interior 
Property  Number:  619520030 
Status:  Excess 

Comment:  1  story  wood  frame  residence,  off- 
site  removal  only 
Christ  House  07-130 
Highway  199 

Hiouchi  Co:  Del  Norte  CA  95531- 
Landholding  Agency:  Interior 
Property  Number:  619520031 
Status:  Excess 
Comment:  1269  sq.  ft.,  1  story  wood  frame 

residence,  off-site  removal  only,  need 

repairs 
Dunkley  House  07-127 
Highway  199 

Hiouchi  Co:  Del  Norte  CA  95531- 
Landholding  Agency:  Interiot^ 
Property  Number:  619520032 
Status:  Excess 
Comment:  1269  sq.  it.,  1  story  wood  frame 

residence,  need  repairs,  off-site  removal 

only 
Graton  House  07-125 
Highway  199 

Hiouchi  Co:  Del  Norte  CA  95531- 
Landholding  Agency:  Interior 
Property  Numtwr  619520033 
Status:  Excess 
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Comment:  1665  sq.  ft,  1  story  wood  frame 
residence,  need  repairs,  off-site  removal 
only 

Schach  House  07-105 

Highway  199 

Hiouchi  Co:  Del  Norte  CA  95531- 

Landholding  Agency:  Interior 

Property  Number:  619520034 

Status:  Excess 

Comment:  700  sq.  ft.,  1  story  wood  frame 

residence,  off-site  removal  only,  need 

repairs 

Young  House  07-132 
Highway  199 

Hiouchi  Co:  Del  Norte  CA  95531- 
Landholding  Agency:  Interior 
Property  Number:  619520035 
Status:  Excess 

Comment:  1442  sq.  ft.,  1  story  wood  frame 
residence,  off-site  removal  only 

Colorado 

Bldg.  00038 

Pueblo  Depot  Activity 

Pueblo  Co:  Pueblo  CO  81001- 

Landholding  Agency:  COE— BC 

Property  Number:  329530007 

Status;  Unutilized 

Base  closure 

Number  of  Units:  1 

Comment:  846  sq.  ft.,  wood  or  brick  frame, 

secured  area  w/alt.  access  incs.  credit 

union,  storage  purposes  only,  bldgs. 

imutilized  until  chemical  demilitarization 

is  completed  in  2004. 

Bldg.  00594 

Pueblo  Depot  Activity 

Pueblo  Co:  Pueblo  CO  81001- 

Landholding  Agency:  COE— BC 

Property  Numbwr:  329530008 

Status:  Unutilized 

Base  closure 

Number  of  Units:  1 

Comment:  1000-1400  sq.  ft.,  wood  or  brick 
frame,  secured  area  w/alt.  access,  incs.  car 
wash/maint.  fac,  storage  purposes  only, 
imutil.  until  chemical  demilitarization  is 
completed  in  2004 

6  Administration  Bldgs. 

Pueblo  Depot  Activity 

Pueblo  Co:  Pueblo  CO  81001- 

Location:  Includes  »s  00153, 00154,  00525, 
00542,00731,00594 

Landholding  Agency:  COE-BC 

Property  Number:  329530009 

Status:  Unutilized 

Base  closure  Number  of  Units:  6 

Comment:  551-46626  sq.  ft.,  wood  or  brick 
frame,  secured  area  w/alt.  access,  storage 
purposes  only,  bldgs.  unutilized  until 
chemical  demilitarization  is  completed  in 
2004 

5  Dining  Facilities 

Pueblo  Depot  Activity 

Pueblo  Co:  Pueblo  CO  8 1001- 

Location:  Includes  «s  00180, 00440,  00556, 
00579 

Landholding  Agency:  COE-BC 

Property  Numter  329530010 

Status:  Unutilized 

Base  closure  Number  of  Units:  5 

Comment:  727-3557  sq.  ft.,  wood  or  brick 
frame,  secured  area  w/alt.  access,  storage 
purposes  only,  includes  lunchrooms  ft 
restaurant,  unutilized  until 
demilitarization  is  completed  in  2004 


16  Support  Facilities 
Pueblo  Depot  Activity 
Pueblo  Co:  Pueblo  CO  81001- 

Location:  Includes  «s  00425,  00427,  00432, 
00434,  00558,  00080,  00150,  00164,  00413, 
00430,  00494,  00523,  00587,  00032,  00041 
ft00O42 

Landholding  Agency:  COE-BC 

Property  Numter:  329530011 

Status:  Unutilized 

Base  closure  Number  of  Units:  16 

Comment:  67-2400  sq.  ft.,  wood  or  brick 
frame,  secured  area  w/alt  access,  storage 
purposes  only,  incs.  cable  house,  sentry 
stations,  scale  houses,  unutil.  until 
demilitar.  comp. — 2004 

17  Storage/Shed  Facilities 
Pueblo  Depot  Activity 
Pueblo  Co:  Pueblo  CO  81001- 

Location:  Includes  »s  00542,  00401,  00402. 
00408,  00409.  00410,  00407,  00510,  00152, 
00162,  00163,  00166-00168,  00157,  00374 
&  00503 

Landholding  Agency:  COE-BC 

Property  Number:  329530012 

Status:  Unutilized 

Base  closure  Number  of  Units:  17 

Comment:  363-45000  sq.  ft.,  wood  or  brick 
frame,  secured  area  w/alt.  access,  storage 
purposes  only,  incs.  liquid  props.,  salv.  ft 
surplus  storage,  unutilized  until  chemical 
demil.  comp. — 2004 

20  Storehouses 

Pueblo  Depot  Activity 

Pueblo  Co:  Pueblo  CO  81001- 

Location:  Includes  #s  00089,  00155,  00131, 
00135,  00474,  00560,  00184,  00766.  00771, 
00776,  00201,  00203-00209,  00540  ft 
00938 

Landholding  Agency:  COE-BC 

Property  Numb«r:  329530013 

Status:  Unutilized 

Base  closure  Number  of  Units:  20 

Comment:  661-36751  sq.  ft.,  wood  or  brick 
frame,  secured  area  w/alt.  access,  incs.  FE 
storehouses,  inflamable  materials  bldgs, 
imutilized  until  chemical  demil.  comp.  in 
2004,  storage  only 

19  Maintenance  Facs./Shops 

Pueblo  Depot  Activity 

Pueblo  Co:  Pueblo  CO  81001- 

Location:  Includes  »s  00275,  00323,  00348, 
00349,  00373,  00158,  00159,  00590,  00231, 
00529,  00532,  00804,  00522.  00941-00943, 
00115,  00416  &  00067 

Landholding  Agency:  COE-BC 

Property  Number:  329530014 

Status:  Unutilized 

Base  closure  Number  of  Units:  19 

Comment:  30-7294  sq.  ft.,  wood  or  brick 
frame,  secured  area  w/alt.  access,  storage 
purposes  only,  incs.  rocket  ovhl.  facs., 
dunnage  bids,  etc.,  unutilized  until  chem. 
demil.  comp. — 2004 

10  Transfer  Depots/Range  Facs. 

Pueblo  Depot  Activity 

Pueblo  Co:  Pueblo  CO  81001- 

Location:  Includes  «s  00273,  00296,  00320, 

00340,  00365.  00473,  00498.  00946,  01210 

ft  01220 
Landholding  Agency:  COE-BC 
Property  Number:  329530015 
Status:  Unutilized 
Base  closure  Number  of  Units:  10 
Comment:  80-3600  sq.  ft.,  wood  or  brick 

fiame,  secured  area  w/alt.  access,  storage 


purposes  only,  bids,  are  unutilized  until 
chemical  demilitarization  is  completed  in 
2004 

31  Warehouses 

Pueblo  Depot  Activity 

Pueblo  Co:  Pueblo  CO  81001- 

Landhoiding  Agency:  COE-EMZ 

Property  Number:  329530016 

Status:  Unutilized 

Base  closure  Number  of  Units:  31 

Comment:  2000-203177  sq.  ft.,  wood  or  brick 
frame,  secured  area  w/alt  access,  storage 
purposes  only,  incs.  gen.  purp.  &  open 
storage  warehouses,  unutilized  until  chem. 
demil.  comp. — 2004 

38  Ammo  Facilities/Shops 

Pueblo  Depot  Activity 

Pueblo  Co:  Pueblo  CO  81001- 

Landholding  Agency:  COE-BC 

Property  Number:  329530017 

Status:  Unutilized 

Base  closure  Number  of  Units:  38 

Comment:  67-14916  sq.  ft.,  wood  or  brick 
frame,  secured  area  w/alt.  access,  storage 
purposes  only,  bldgs.  are  unutilized  until 
chemical  demilitarization  is  completed  in 
2004 

12  Vehicle  Maint.  Shops/Facs. 

Pueblo  Depot  Activity 

Pueblo  Co:  Pueblo  CO  81001- 

Location:  Includes  «s  00567, 00507. 00508, 
00575,  00589,  00545,  00546.  00547.  00595, 
00594,  00592.  ft  00074 

Landholding  Agency:  COE-BC 

Property  Number:  329530018 

Status:  Unutilized 

Base  closure  Number  of  Units:  12 

Comment:  42-106332  sq.  ft,  wood  or  brick 
frame,  secured  area  w/alt.  access,  storage 
purposes  only,  incs.  gas  stat.,  maint.  shops 
bids,  are  unutilized  until  chemical  demil. 
completed  in  2004 

8  Utility  Facilities 

Pueblo  Depot  Activity 

Pueblo  Co:  Pueblo  CO  81001- 

Landholding  Agency:  COE-BC 

Property  Number:  329530019 

Status:  Unutilized 

Base  closure  Number  of  Units:  8 

Comment:  116-17220  sq.  ft.,  wood  or  brick 

frame,  secured  area  w/alt  access,  storage 

purposes  only,  incs.  heating  plants,  bldgs. 

unutilized  until  chemical  demilitarization 

completed  in  2004 

6  Magazine  Facilities 

Pueblo  Depot  Activity 

Pueblo  Co:  Pueblo  CO  81001- 

Location:  Includes  *00807.  00809,  00816, 
00818,  00820  ft  00420 

Landholding  Agency:  COE-BC 

Property  Number:  329530020 

Status:  Unutilized 

Base  closure  Number  of  Units:  6 

Comment:  69-371  sq.  ft.,  wood  or  brick 
frame,  secured  area  w/alt  access,  storage 
purposes  only,  bldgs.  are  unutilized  until 
chemical  demilitarization  is  completed  in 
2004 

Former  AF  Finance  Center 

3800  York  Street 

Denver  Co:  Denver  CO  80205- 

Landholding  Agency:  GSA 

Property  Number:  549310011 

Status:  Excess 

Conunent:  293,932  sq.  ft.,  1-story  timber 
frame  with  masonry  exterior,  fair 
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condition,  most  recent  use— storage,  ofBce, 
rehab 
GSA  Number.  7-GR-CX}-46&-D 

Massachusetts 

17  Single  Family  Residences 

Navy  Family  Housing,  Westover  AFB 

Chicopee  Co:  Hampden  MA  01022- 

Landholding  Agency:  GSA 

Property  Number  549520001 

Status:  Excess 

Comment:  Various  sq.  ft.,  good  condition, 

utilities  systems  modification 
99  Duplex  Residences 
Navy  Family  Housing,  Westover  AFB 
Chicopee  Co:  Hampden  MA  01022- 
Landholding  Agency:  GSA 
Property  Number  549520003 
Status:  Excess 
Comment:  various  sq.  ft.,  good  condition, 

utilities  systems  modification 
20  Fourplex  Residences 
Navy  Family  Housing,  Westover  AFB 
Chicopee  Co:  Hampden  MA  01022- 
Landholding  Agency:  GSA 
Property  Number  549520004 
Status:  Excess 
Comment:  various  sq.  ft.,  good  condition, 

utilities  systems  modification 

NPS  Tract  #250-50 

Former  Kimpel  Property 

Sheffield  Co:  Berkshire  MA  01257- 

Landholding  Agency:  Interior 

Property  Number  619510004 

Status:  Excess 

Comment  1724  sq.  ft.,  2  story  wood  frame 

house  w/detached  garage;  off-site  removal 

only 

Miimesota 

Coast  Guard  Family  Housing 

404  East  Hamilton  Avenue 

Baudette  Co:  Lake  of  the  Woods  MN  56623- 

Landholding  Agency:  GSA 

Property  Number:  549230007 

Status:  Surplus 

Comment:  1333  sq.  ft.,  1-story  frame 

residence 
GSA  Number  2-U-MN-503-E 
Coast  Guard  Family  Housing 
406  East  Hamilton  Avenue 
Baudette  Co:  Lake  of  the  Woods  MN  56623- 
Landholding  Agency:  GSA 
Property  Number  549230008 
Status:  Surplus 
Comment:  1633  sq.  ft.,  1-story  wood  fi^me 

residence 
GSA  Number  2-U-MN-503-E 

Coast  Guard  Family  Housing 

408  East  Hamilton  Avenue 

Baudette  Co:  Lake  of  the  Woods  MN  56623- 

Landholding  Agency:  GSA 

Property  Number  549230009 

Status:  Surplus 

Comment:  1633  sq.  ft.,  l-story  wood  fr^me 

residence 
GSA  Number:  2-U-MN-503-E 
Coast  Guard  Family  Housing 
418  East  Hamilton  Avenue 
Baudette  Co:  Lake  of  the  Woods  MN  56623- 
Landholding  Agency:  GSA 
Property  Number  549230010 
Status:  Surplus 
Comment:  1633  sq.  ft.,  1-story  wood  fieme 

residence 
GSA  Number  2-U-MN-503-E 


Nevada 

1  Single  Family  Residence 
Tonopah  Housing  Complex 
Tonopah  Co:  Nye  NV  89049- 
Landholding  Agency:  GSA 
Property  Number:  549430005 
Status:  Excess 
Comment:  1527  sq.  ft.,  1  story  wood 

residence,  4  bedrooms/2  bathrooms 
GSA  Number  9-U-NV-467-C 

New  Jersey 

Sandy  Hook  Light 

Middletown  Co:  Monmouth  N]  07732- 

Location:  Adjacent  to  Gateway  National 

Recreation  Area 
Landholding  Agency:  DOT 
Property  Number  879340001 
Status:  Unutilized 
Comment:  Brick  29'  base  diameter 

lighthouse,  historic  structure,  needs  major 

rehab 

New  Mexico 

Homkohl  Property 
Petroglyph  National  Monument 
Albuquerque  Co:  Bernalillo  NM  87120- 
Landbolding  Agency:  Interior 
Property  Number  619510001 
Status:  Excess 

Comment:  1-story  wood  frame  residence, 
needs  rehab,  off-site  use  only 

North  Carolina 

Portion  VA  Reservation 

Niu-ses  Quarters 

Oteen  Co:  Bxmcombe  NC 

Landholding  Agency:  GSA 

Property  Number  549320006 

Status:  Excess 

Comment:  8752  sq.  ft.,  3-story  stucco  bidg., 

presence  of  asbestos,  most  recent  use^ 

educational  facility 
GSA  Number:  4-GR-NC-481B 
Dwelling  1 

USCG  Coinjock  Housing 
Coinjock  Co:  Currituck  NC  27923- 
Landholding  Agency:  DOT 
Property  Number  879120083 
Status:  Unutilized 
Comment:  one  story  wood  residence, 

periodic  flooding  in  garage  and  utility 

room  occurs  in- heavy  rainfall 
Dwelling  2 

USCG  Coinjock  Housing 
Coinjock  Co:  Currituck  NC  27923- 
Landholding  Agency:  DOT 
Property  Number  879120084 
Status:  Unutilized 
Comment:  one  story  wood  residence, 

periodic  flooding  in  garage  and  utility 

room  occurs  in  heavy  rainfall 
Dwelling  3 

USCG  Coinjock  Housing 
Coinjock  Co:  Currituck  NC  27923- 
Landholding  Agency:  DOT 
Property  Number  879120085 
Status:  Unutilized 
Comment:  one  story  wood  residence, 

periodic  flooding  in  garage  and  utility 

room  occurs  in  heavy  rainfoll 

Ohio 

Zanesville  Federal  Building 
65  North  Fifth  Street 
Zanesville  Co:  Muskingum  OH 
Landholding  Agency:  GSA 


Property  Nimiber  549520018 

Status:  Excess 

Comment:  18750  sq.  ft.,  most  recent  use — 
office,  possible  asbestos,  eligible  for  listing 
on  the  Natl  Register  of  Historic  Places 

GSA  Number  2-G-OH-781A 

Pennsylvania 

NPS  Tract  #380-51 

Appalachian  National  Scenic  Trail 

Waynesboro  Co:  Franklin  PA  17268- 

Landholding  Agency:  Interior 

Property  Number:  619520020 

Status:  Unutilized 

Comment:  982  sq.  ft  frame  house,  off-site  use 

only 
Former  Coleman  House 
Appalachian  Trail  Tract  373-37 
Big  FlaU  Co:  Cumberland  PA  17307- 
Location:  Ridge  Road,  Route  1 
Landholding  Agency:  Interior 
Property  Number:  619530008 
Status:  Excess 
Comment:  1008  sq.  ft.,  1  story  concrete  block 

residence,  off-site  removal  only 
Former  Raffenspeiger  Cabin 
Appalachian  Trail  Tract  373-39 
Ridge  Road 

Big  Flats  Co:  Cumberland  PA  17307- 
Landholding  Agency:  Interior 
Property  Number  619530009 
Status:  Excess 
Comment:  380  sq.  ft.,  1  story  wood  frame, 

need  repairs,  off-site  removal  only,  most 

recent  use — hunting  cabin. 

Tennessee 

Knoxville  Job  Corps  Center 

621  Dale  Avenue 

Knoxville  Co:  Knox  TN  37921- 

Landholding  Agency:  GSA 

Property  Nimiber  549520005 

Status:  Excess 

Comment:  23,445  sq.  ft.;  4  stories,  concrete, 

brick,  masonry,  steel  structure;  incs. 

115,000  sq.  ft.  parking  lot;  most  recent 

use — student  housing  and  Job  Corps  Center 
GSA  Number:  4-L-TN-641 
Federal  Building-Post  Office 
Liberty  and  Main  Streets 
Jacksboro  Co:  Campbell  TN  37757- 
Landholding  Agency:  GSA 
Property  Nimib«r  549520006 
Status:  Excess 
Comment:  3,967  sq.  ft.,  2  story  brick,  steel  . 

fi^me;  presence  of  asbestos;  most  recent 

use — office  space/storage 
GSA  Number  4-G-TN-639 
Federal  Bldg.— Post  Office 
Main  Street  and  Maiden  Lane 
Wartburg  TN  37887- 
Landholding  Agency:  GSA 
Prof>erty  Number  549520008 
Status:  Excess 
Comment:  7,603  sq.  ft.,  1  story,  brick 

structure;  most  recent  use — post  office  and 

office  space  for  fiederal  tenants 
GSA  Number  4-<;-TN-640 

Texas 

USDA  Subtropical  Agricultural  Research 

Center 
509  West  4th  Street 
Weslaco  Co:  Hidalgo  TX  78557- 
Landholding  Agency:  GSA 
Property  Number  549520007 
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Status:  Excess 

Comment:  8000  sq.  ft,  1  story;  most  recent 

use— office/lab;  potential  utilities;  needs 

lehab. 
GSA  Number  7-A-TX-1039 

Virginia 

NPS  Tract  422-25 

Fwmer  White  property 

County  Rd.  602  on  Moore  Run  near  4-4i 

Camp 
Front  Royal  Co:  Warren  VA  22630- 
Landholding  Agency:  Interior 
Property  Number  619440002 
Status:  Excess 
Comment:  864  sq.  ft.,  2-story  frame  residence,. 

w/Natl.  Appalachian  Trails  System  Act, 

off-site  use  only 

Former  Oliver  Shed 
Appalachian  Trail  Tract  420-15 
Lindfin  Co:  Fauquier  VA  22642- 
Location:  Rural,  between  routes  55  and  638, 

southeast  of  Linden 
Landholding  Agency:  Interior 
Property  Number  619530010 
Status:  Excess 
Comment:  800  sq.  ft,  1  story  wood  storing 

shed,  off-site  removal  only 
Housing 

Rt  637— Gwynnville  Road 
Gwynn  Island  Co:  Mathews  VA  23066 
Landholding  Agency:  DOT 
Property  Number  879120082 
Status:  Unutilized 
Comment:  929  sq.  ft,  one  story  residence 

Washington 

Construction  Office  Bldg. 

Roosevelt  Way 

Coulee  Dam  Co:  Okanogan  WA  99116- 

Landholding  Agency:  Interior 

Property  Number  619410002 

Status:  Excess 

Comment:  7778  sq.  ft.,  1  story  bame 

structure,  off-site  removal  only,  most 

recent  use — offices 

Wyinning 

Ranger  Dwelling  #1 

205  Spring  Street 

Cokeville  Co:  Lincoln  WY  83114- 

Landbolding  Agency:  GSA 

Property  Number  549520015 

Status:  Excess 

Comment:  1652  sq.  ft.,  brick  residence 

GSA  Number  7-A-WY-535 

Old  Kelley  House 

Ranger  Dwelling  #2, 410  Pine  Street 
Cokeville  Co:  Lincoln  WY  83114- 
Landholding  Agency:  GSA 
Property  Number  549520016 
Status:  Excess 
Commentr  2480  sq.  ft.,  log  and  wood  frame 

home,  needs  rehab 
GSA  Number  7-A-WY-535-A 

Land  (by  State) 

Arizona 

Tract  No.  APO-SRP-RB-5 

Mesa  Co:  Maricopa  AZ  85213- 

Location:  2000"  south  of  Thomas  Road  at  Val 

Vista  Drive 
Landholding  Agency:  Interior 
Property  Number  619410005 
Status:  Unutilized 
Comment  0.57  acre;  20  foot  strip  of  land 

which  is  1,026  ft  long 


California 

Receiver  Site 

Dixon  Relay  Station 

7514  Radio  Station  Road 

Dixon  CA  95620-9653 

Location:  Approximately  .16  miles  southeast 

of  Dixon,  CA. 
Landholding  Agency:  GSA 
Property  Number  549010042 
Status:  Excess 
Comment  80  acres,  1560  sq.  ft  radio  receiver 

bldg.  on  site,  subject  to  grazing  lease, 

limited  utilities. 
GSA  Number  9-2-CA-1162-A 
Receiver  Site 
Delano  Relay  Station 
Route  1,  Box  1350 
Delano  Co:  Tulare  CA  93215- 
Location:  5  miles  west  of  nxley,  17  miles 

north  of  Delano. 
Landholding  Agency:  GSA 
Property  Number  549010044 
Status:  Surplus 
Comment  81  acres,  1560  sq.  ft.  radio  receiver 

bldg.  on  site,  subject  to  grazing  lease, 

potential  utilities,  environmental 

restrictions 
GSA  Number  9-2-CA-1308 
(P)  Camp  Elliott 
Rosedale  Tract 
San  Diego  Co:  San  Diego  CA 
Landholding  Agency:  GSA 
Property  Number  549310008 
Status:  Surplus 
Conmient  Parcel  1-0.15  acre,  Parcel  2-0.17 

acre,  located  in  the  narrow  median  strip 

between  Murphy  Canyon  Rd.  and  State 

Highway  15,  previously  leased  by 

homeless  provider 
GSA  Number  9-GR(6)-CA-694A 
L-4  Reservoir 

La  Quinta  Co:  Riverside  CA  92253- 
Location:  Borders  Adams  St,  VW  mile  north 

of  Calle  Tampico 
Landholding  Agency:  Interior 
Property  Number  619410004 
Status:  E}(ce8s 
Comment  1.69  acres;  concrete  reservoir, 

most  recent  use — water  retention 
Colorado 
Golf  Range 

Pueblo  Depot  Activity 
Pueblo  Co:  Pueblo  CO  81001- 
Landholding  Agency:  COE-BC 
Property  Numter  32953006 
Status:  Unutilized 
Baseclosiire 
Number  of  Units:  1 
Conmient:  secured  area  w/altemate  access, 

bidgs.  are  unutilized  until  chemical 

demiliatraization  is  completed  in  2004 
619  Ammo  Storage  Pads 
Pueblo  Depot  Activity 
Pueblo  CO:  Pueblo  CO  81001- 
Landholding  Agency:  COE-BC 
Property  Number  329530021 
Status:  Unutilized 
Base  closure 
Number  of  Units:  619 
Cbmment:  200  sq.  yds.  each,  concrete  pads 
Florida 

Jacksonville  Com.  Annex 
U.S.  Highway  17 
Orange  Park  Co:  Clay  FL  32073- 
Landbolding  Agency:  GSA 
Property  Number  549520013 


Status:  Excess 

Comment:  5.35  fee  acres,  bIdgs.  gutted,  road 

easement 
GSA  Number  4-^>4'L-780 

Geoigia 

Naval  Submarine  Base 

Kings  Bay  Co:  Camden  GA 

Landholding  Agency:  GSA 

Property  Number  549520012 

Status:  Excess 

Comment  204-  acres,  elementary  school  on 

site/not  owned  by  Fed.  Govt  leased  to 

Camden  County 
GSA  Number  4-N-GA-606B 

Nebraska 

Farm  Site 

Mead  Co:  Saunders  NE  68041- 

Location  Vb  mi  north  of  the  intersection  of  US 

Hwy  77  &  St  Hwy  92 
Landholding  Agency:  GSA 
Property  Number  549520017 
Status:  Excess 
Conmient:  11.35  acres,  periodic  flooding, 

sewage  disposal,  "limited  access  highway" 
GSA  Number:  7-G-NE-518 

Nevada 
Freight  Yard 
Fallon  Rail  Facility 
Fallon  Co:  ChurchUl  NV  89406- 
Landholding  Agency:  Interior 
Property  Number  619440005 
Status:  Unutilized 

Comment:  6.3  acres,  sul^ect  to  a  10-year  lease 
to  the  Qty 

Ohio 

Middleport  Public  Access  Site 

Robert  C.  Byrd  Locks  &  Dam 

Middleport  Co:  Meigs  OH  45760- 

Landholding  Agency:  GSA 

Property  Number  319230001 

Status:  Excess 

Comment:  approximately  17.23  acres 
including  parking  lot,  flowage  easement 
right-of-way  for  city  street  and  utilities 

GSA  Number  2-D-OH-793 

Puerto  Rico 

La  Hueca — Naval  Station 

Roosevelt  Roads 

Vieques  PR  00765- 

Landholding  Agency:  GSA 

Property  Number  549420006 

Status:  Excess 

Comment:  323  acres,  cultural  site 

Texas 

8.83  Acre  Tract 

Portion,  former  Fort  Wolters 

Mineral  Wells  Co:  Parker/Palo  Pin  TX  76067- 

Landholding  Agency:  GSA 

Property  Number:  549440004 

Status:  Excess 

Comment:  Land  w/fbmer  recreation  bldg., 

bldg.  require  repairs,  potential  utilities, 

parcel  contains  friable  asbestos. 
GSA  Number:  7-GR-TX-548AAftBB 
10.75  Acre  Tract 
Portion,  former  Fort  Wolters 
Mineral  Wells  Co:  Parker/Palo  Pin  TX  76067- 
Landholding  Agency:  GSA 
Property  Number  549440005 
Status:  Excess 
Comment:  Land  w/fbrmer  officer's  club  bldg., 

bldg.  require  repairs,  potential  utilities, 

parcel  contains  friable  asbestos. 
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GSA  Number:  7-GR-TX-548AA&BB 

120.26  Acre  Tract 

Portion,  former  Fort  Wolters 

Mineral  Wells  Co:  Parker/Palo  Pin  TX  76067- 

Landholding  Agency:  GSA 

Property  Number:  649440006 

Status:  Excess 

Ck)nunent:  Unimproved  land  containing 

friable  asbestos. 
GSA  Number:  7-GR-TX-548AA&BB 
Tracts  909,  954,  958,  967,  970.  971 
Whitney  Lake  Project 
Kopprell  Co:  Bosque  TX  76652- 
Landholding  Agency:  GSA 
Property  Number:  549520009 ' 
Status:  Excess 
Comment:  1.106  acres,  maintenance  of  lake 

property 
GSA  Number  7-D-TX-0505N 

Washington 

Asotin  Quarry-Lower  Lock  &  Dam 

West  of  Upriver  Road 

Asotin  Co:  Asotin  WA  99402- 

Landholding  Agency:  GSA 

Property  Number:  549340001 

Status:  Excess 

Comment:  39.42  acres,  access  easement,  most 

recent  use — rock  quarry 
GSA  Number:  9-D-WA-824K 

Suitable/Unavailable  Properties 

Buildings  (by  State) 

Alaska 

Ketchikan  Ranger  House 

Ketchikan  AK  99901- 

Landholding  Agency:  GSA 

Property  Number  549430009 

Status:  Surplus 

Comment:  1832  sq.  ft.,  2  story  residence, 

needs  rehab,  on  National  Register  of 

Historic  Places 
GSA  Number:  9-A-AK-0746 

California 

Suppiger  Residence 

Point  Reyes  National  Seashore 

Point  Reyes  Co:  Marin  CA  94956- 

Landholding  Agency:  GSA 

Property  Number:  549410003 

Status:  Excess 

Comment:  850  sq.  ft.,  2  story  frame  structure, 
need  repairs,  off-site  removal  only,  narrow 
access  road,  removal  restrictions 

GSA  Number  9-I-CA-958B 

VA  Triangular  Parcel 

1401  Sepulveda  Blvd. 

Los  Angeles  Co:  Los  Angeles  CA 

Landholding  Agency:  GSA 

Property  Number  549510003 

Status:  Surplus 

Conunent:  2904  sq.  ft.,  1-story  bldg.  on  2.13 
acres,  fair  condition,  possible  asbestos 

GSA  Number.  9-G-CA-514K 

Kansas 

U.S.  Post  Office  &  Courthouse 

812  North  7th  Street 

Kansas  City  Co:  Wyandotte  KS  66101- 

Landholding  Agency:  GSA 

Property  Number  549420003 

Status:  Excess 

Conunent:  52257  sq.  ft.,  4-story  plus 
basement,  presence  of  asbestos  and  lead 
based  paint,  most  recent  use — offices 

GSA  Number  7-G-KS-0514 


Kentucky 

Federal  Building 

4th  &  Main  Streets 

Danville  Co:  Boyle  KY  40422- 

Landholding  Agency:  GSA 

Property  Number  549430015 

Status:  Excess 

Coment:  4890  sq.  ft.,  3-story,  stone-concrete 
foundation,  presence  of  asbestos,  first  floor 
occupied  by  US  Court  of  Appeals  Judge  & 
staff  until  expiration  of  his  tenure 

GSA  Number:  4-G-KY-604 

Maine 

9  Capehart  Family  Houses 

Charleston  Family  Housing  Annex,  Union  St. 

Bangor  Co:  Penobscot  ME 

Landholding  Agency:  GSA 

Property  Number  189310052 

Status:  Surplus 

Comment:  2916-7097  sq.  ft..  1-2  story  wood, 

3-duplexes,  24-fourplexes  totaling  114 

units  with  garages 
GSA  Number:  2-D-ME-526G 
Mount  Desert  Rock  Light 
U.S.  Coast  Guard 

Southwest  Harbor  Co:  Hancock  ME  04679- 
Landholding  Agency:  DOT 
Property  Numt«r  879240023 
Status:  Unutilized 
Comment:  1600  sq.  ft.,  2-story  wood  frame, 

dwelling,  needs  rehab,  limited  utilities, 

limited  access,  property  is  subject  to  severe 

storms 
Little  River  Light 
U.S.  Coast  Guard 
Cutler  Co:  Washington  ME 
Landholding  Agency:  DOT 
Property  Number  879240026 
Status:  Unutilized 
Comment:  1100  sq.  ft.,  2-story  wood  frame 

dwelling,  well  is  contaminated,  limited 

utilities 

Burnt  Island  Light 
U.S.  Coast  Guard 
Southport  Co:  Lincoln  ME  04576- 
Landholding  Agency:  DOT 
Property  Number  879240027 
Status:  Unutilized 

Conunent:  750  sq.  ft.,  2-story  wood  fttune 
dwelling 

Massachusetts 

Lowell  Federal  Building 

50  Kearny  Square 

Lowell  Co:  Middlesex  MA  01854- 

Landholding  Agency:  GSA 

Property  Numter  549320003 

Status:  Excess 

Comment:  40,283  sq.  ft.,  3-story  concrete  and 

steel  bldg.,  most  recent  use — storage/office 

and  medical  clinic 
GSA  Number  2-G-MA-778 
Keepers  Dwelling 
Cape  Ann  Light,  Thachers  Island 
U.S.  Coast  Guard 
Rockport  Co:  Essex  MA  01966- 
Landholding  Agency:  DOT 
Property  Number:  879240024 
Status:  Unutilized 
Comment:  1000  sq.  ft.,  2-story  brick  dwelling, 

large  wave  action  with  severe  ocean  storms 
Assistant  Keepers  Dwelling 
Cape  Ann  Light,  Thachers  Island 
U.S.  Coast  Guard 


Rockport  Co:  Essex  MA  01966- 

Landholding  Agency:  DOT 

Property  Number:  879240025 

Status:  Unutilized 

Comment:  1100  sq.  ft.,  2-story  wood  frame 

dwelling,  large  wave  action  with  severe 

ocean  storms 

Michigan 

Detroit  Job  Corps  Center 

10401  E.  Jefferson  &  1438  Garland; 

1265  St.  Clair 

Detroit  Co:  Wayne  MI  42128- 

Landholding  Agency:  GSA 

Property  Number:  549510002 

Status:  Surplus 

Comment:  Main  bldg.  is  80.590  sq.  ft.,  5- 
story,  adjacent  parking  lot,  2nd  bldg.  on  St. 
Clair  Ave.  is  5140  sq.  ft.,  presence  of 
asbestos  in  main  bldg.,  to  be  vacated  8/95 

GSA  Number:  2-L-MI-757 

Minnesota 

Army  Reserve  Center 

301  Lexington  Ave.  South 

New  Prague  Co:  LeSueur  MN  56071- 

Landholding  Agency:  GSA 

Property  Number:  549330003 

Status:  Surplus 

Comment:  4316  sq.  ft.  brick  veneer  and 
concrete  block  office  and  training  bldg.  and 
a  1170  sq.  ft.  maintenance  shop  on  3.82 
acres  of  land  leased  by  the  city 

GSA  Number:  2-D-MN-558 

Missouri 

Federal  Office  Building 

911  Walnut  Street 

Kansas  City  Co:  Jackson  MO  64106- 

Landholding  Agency:  GSA 

Property  Number:  549510005 

Status:  Excess 

Comment:  210,098  sq.  ft.,  concrete/brick 
structure,  50%  occupied  until  6/95,  does 
not  meet  handicap  reqs.,  most  recent  use — 
offices 

GSA  Number:  7-G-MO-0626 

Nebraska 

Bldg.  20,  Portion  of  VA  Center 

600  South  70th  Street 

Lincoln  Co:  Lancaster  NE  68510- 

Landholding  Agency:  GSA 

Property  Number:  549430003 

Status:  Excess    ° 

Comment:  3428  sq.  ft.,  2  story,  needs  major 

rehab,  presence  of  asbestos,  ornamental 

concrete  block  structure 
GSA  Number  7-GR-NE-427C 

Nevada 

17  Single  Family  Residences 

Tonopah  Housing  Complex 

Tonopah  Co:  Nye  NV  89049- 

Landholding  Agency:  GSA 

Property  Number:  549430004 

Status:  Excess 

Conunent:  1192  to  1378  sq.  ft.,  1  story  wood 
residences,  3  bedrooms/1  bathroom.  (4  of 
these  residences  are  unavailable  for 
homeless  assL  use  due  to  a  compelling 
Federal  needj 

GSA  Number  9-U-NV-467-C 

Bldg.  Ill 

Tonopah  Housing  Complex 

Tonopah  Co:  Nye  NV  89049- 

Landholding  Agency:  GSA 

Property  Number  549430006 
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Status:  Excess  « 

Comment:  2507  sq.  ft.,  most  recent  use — 

office 
GSA  Number  9-U-NV-467-D 
Bldg.  112 

Tonopah  Housing  Complex 
Tonopah  Co:  Nye  NV  89049- 
Landholding  Agency:  GSA 
Property  Number  549430007 
Status:  Excess 
Comment:  1920  sq.  ft.,  most  recent  use — 

storage 
GSA  Number  9-U-NV-467-D 
Bldg.  120 

Tonopah  Housing  Complex 
Tonopah  Co:  Nye  NV  89049- 
Landholding  Agency:  GSA 
Property  Number  549430008 
Status:  Excess 
Comment:  1440  sq.  ft.,  most  recent  use — 

motor  pool 
GSA  Number  9-U-NV-467-D 

New  Mexico 

Socorro  Field  Division  Office 

2401  State  Road  1 

Socorro  NM  87801-0678 

Landholding  Agency:  GSA 

Property  Number  549510004 

Status:  Surplus 

Comment:  8056  sq.  ft..  1  story  wood  and 

metal  frame,  most  recent  use — offices/ 

shop/storage,  foir  condition,  off-site 

removal  only 
GSA  Number  7-I-NM-0564 
Mobile  Home.  GQ 
Gran  Quivira  Ruins 
Mountainair  Co:  Socorro  NM  87036- 
Landholding  Agency:  Interior 
Property  NumfaKsr  619430003 
Status:  Excess 
Comment:  938  sq.  ft.;  wood  fr^me/wood 

siding  mobile  home;  off-site  removal  only 

North  Carolina 

FedOTal  Bldg.— Post  Office 

226  Carthage  Street 

Sanfbrd  Co:  Lee  NC  27330- 

Landholding  Agency:  GSA 

Property  Number  549440013 

Status:  Excess 

Comment:  5195  sq.  ft.,  2  story  brick  frame, 
water  damage  in  basement,  existing  lease 
for  88%  of  building,  most  recent  use — 
office/storage 

GSA  Number  4-G-NC-713 

Pennsylvania 

Storage  ft  Maint.  Facility 

1200  Airport  Road 

Hopewell  Co:  Beaver  PA  15001- 

Landholding  Agency:  GSA 

Property  Number:  549330004 

Status:  Excess 

Conunent:  44157  sq.  ft,  1-story  concrete 
block  bldg.  (inadequate  heating)  and  19 
acres  of  land,  easements  for  pipelines  and 
public  utilities 

GSA  Number:  4-L-PA-766 

Texas 

Bldg.  2 

Saginaw  Army  Aircraft  Plant 
Sa^naw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number  219014815 
Status:  Unutilized 


Comment:  94606  sq.  ft.,  1  story  wood, 

masomy,  and  metal  fr'ame;  subject  to  sewer 

pipeline  easement;  needs  ~ehab. 
GSA  Number  7-D-TX-879A 
Bldg.  4 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number  219014816 
Status:  Excess 
Comment:  1350  sq.  ft.;  1  story  structured  clay 

title  and  metal  fr^me;  subject  to  sewer 

pipeline  easement;  needs  rehab. 
GSA  Number  7^>-TX-879A 
Bldg.  17 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number  219014817 
Status:  Excess 
Comment:  68  sq.  ft.;  wood  and  metal  frame; 

subject  to  sewer  pipeline  easement;  needs 

rehab;  most  recent  use — guard  house. 
GSA  Number:  7-D-TX-679A 
Bldg.  29 

Saginaw  Army  Aircraft  Plant 
S^naw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number  219014818 
Status:  Excess 
Comment:  5028  sq.  ft.;  1  story  wood,  masoiuy 

and  metal  frame;  subject  to  sewer  pipeline 

easement;  needs  rehab. 
GSA  Number  7-D-TX-879A 
Bldg.  30 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number  219014819 
Status:  Excess 
Comment:  5323  sq.  ft.;  1  story  wood  and 

metal  frame;  subject  to  sewer  pipeline 

easement;  needs  rehab. 
GSA  Number:  7-D-TX-879A 
Bldg.  18 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number  219014820 
Status:  Excess 
Comment:  9560  sq.  ft.;  1  story  wood,  masonry 

and  metal  frame;  subject  to  sewer  pi{>eline 

easement;  needs  rehab. 
GSA  Number:  7-D-TX-879A 
Bldg.  6 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number  219014821 
Status:  Excess 
Comment:  1258  sq.  ft.;  1  story  structured  clay 

tile  and  metal  frame;  subject  to  pipeline 

easement;  needs  rehab. 
GSA  Number  7-TX-879A 
Bldg.  7 

Sa^aw  Army  Aircraft  Plant 
Sj^naw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number  219014822 
Status:  Excess 
Comment:  508  sq.  ft.;  1  story  wood  and  metal 

frame;  subject  to  sewer  pipeline  easement; 

needs  rehab. 
GSA  Number  7^)-TX-879A 
Bldg.  8 


Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant  TX  76070- 

Landholding  Agency:  GSA 

Property  Number  219014824 

Status:  Excess 

Conunent:  171  sq.  ft.;  2  story  concrete  block 

and  brick;  subject  to  sewer  pipeline 

easement;  needs  rehab;  most  recent  use — 

watch  tower. 
GSA  Number  7-D-TX-879A 
Bldg.  16 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number  219014825 
Status:  Excess 
Comment  17263  sq.  ft.;  1  story  wood  and 

metal  frame;  subject  to  sewer  pipeline 

easement;  needs  rehab. 
GSA  Number  7-D-TX-879A 
Bldg.  19 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number  219014826 
Status:  Excess 
Comment:  25399  sq.  ft.;  1  story  wood  and 

metal  frame;  subject  to  sewer  pipeline 

easement;  needs  rehab. 
GSA  Number  7-D-TX-879A 
Bldg.  31 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number  219014827 
Status:  Excess 
Comment:  1392  sq.  ft.;  1  story  wood  and 

metal  frame;  subject  to  sewer  pipeline 

easement;  needs  rehab. 
GSA  Number:  7-D-TX-879A 
Bldg.  9 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number  219014828 
Status:  Excess 
Comment:  244  sq.  ft.;  1  story  wood,  hollow 

tile  and  metal  frame;  subject  to  sewer 

pipeline  easement;  needs  rehab. 
GSA  Number  7-D-TX-679A 

Bldg.  25 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant  TX  76070- 

Landholding  Agency:  GSA 

Property  Number  219014829 

Status:  Excess  \ 

Comment:  1320  sq.  ft.;  1  story  wood  and 
metal  frame;  subject  to  sewer  pipeline 
easement;  needs  rehab;  most  recent  use — 
fire  house. 

GSA  Number:  7-D-TX-879A 

Bldg.  10 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant  TX  76070- 

Landholding  Agency:  GSA 

Property  Number  219014830 

Status:  Excess 

Comment:  354  sq.  ft.;  2  story  concrete  block 

and  brick;  subject  to  sewer  pipeline 

easement;  needs  rehab. 
GSA  Number  7-D-TX-897A 

Bldg.  26 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
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Property  Number  219014831 

Status:  Excess 

Comment:  3510  sq.  ft.;  1  story  wood  and 

metal  frame:  subject  to  sewer  pipeline 

easement;  needs  rehab. 
GSA  Number:  7-D-TX-879A 
Bldg.21 

Saginaw  Army  Aircraft  Plant 
S^naw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number:  219014832 
Status:  Excess 
Comment:  65  sq.  ft.;  wood  and  metal  frame; 

subject  to  sewer  pipeline  easement;  needs 

rehab;  most  recent  use — guard  house. 
GSA  Number:  7-D-TX-879A 
Bldg.  22 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number:  21901482^3 
Status:  Excess 
Comment:  50581  sq.  ft.;  1  story  wood  and 

metal  frume;  subject  to  sewer  pipeline 

easement;  needs  rehab. 
GSA  Number  7-D-TX-879A 
Bldg.  27 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Numter:  219014834 
Status:  Excess 
Comment:  228  sq.  ft.;  2  story  wood  and  metal 

fr^me;  subject  to  sewer  pipeline  easement; 

needs  rehab;  most  recent  use — control 

tower. 
GSA  Number  7-D-TX-879A 
Bldg.  32 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number:  219014835 
Status:  Excess 
Comment:  19546  sq.  ft.;  1  story  wood  and 

metal  frame;  subject  to  sewer  pipeline 

easement;  needs  rehab. 
GSA  Number:  7-D-TX-879A 
Dei  Rio  Federal  Building 
Main  at  Broadway 
Del  Rio  Co:  Val  Verde  TX  78840- 
Landholding  Agency:  GSA 
Property  Number:  549310001 
Status:  Excess 
Comment:  15600  sq.  ft.;  3  story  plus 

basement,  masonry  frame,  most  recent 

use — offices  and  courthouse. 
GSA  Number:  7-G-TX-1034 
19  Buildings  and  Land 
Subtropical  Agricultural  Research  Worksite 
Brownsville  Co:  Cameron  TX  78520- 
Landholding  Agency:  GSA 
Property  Number:  549440007 
Status:  Excess 
Comment:  25,000  sq.  ft.  structures.  1  story, 

pres.  of  asbestos,  most  recent  use — 

housing,  18.76  acres  which  includes  16 

acres  of  vacant  land 
GSA  Number:  7-A-TX-0451G 
Brownsville  Urban  System 
(Grantee) 

700  South  Iowa  Avenue 
Brownsville  Co:  Cameron  TX  78520- 
Landholding  Agency:  DOT 
Property  Number:  879010003 
Status:  Unutilized 


Conmient:  3500  sq.  ft.,  1  story  concrete  block, 
(2nd  floor  of  Admin.  Bldg.)  on  10750  sq. 
ft  land,  contains  underground  diesel  fuel 
tanks 

West  Virginia 

Point  Pleasant  Depot 

State  Route  35 

Point  Pleasant  Co:  Mason  WV 

Landholding  Agency:  GSA 

Property  Number:  549430013 

Status:  Excess 

Conunent:  2400  sq.  ft.  masonry  storage  bldg., 

936  sq.  ft.  garage,  on  275  acres  of  land 
GSA  Number:  WV0015PP 

Land  ^by  State; 

Alaska 

Nome  Site 

Lot  10,  Blocker 

E.  Fifth  Avenue 

Nome  Co:  Nome  AK  99762- 

Landholding  Agency:  GSA 

Property  Number:  549510007 

Status:  Excess 

Comment:  17000  sq.  ft.,  trailer  site,  no  known 

uitility  hook  up 
GSA  Number:  9-A-AK-619E 

Arizona 

Land — 640  acres 

Ave.  B— County  23  St. 

Yuma  Co:  Yuma  AZ  85364- 

Landholding  Agency:  Interior 

Property  Number:  619340001 

Status:  Unutilized 

Comment:  desert  land,  currently  no  water 

available,  possible  lease  restrictions 
Tract  No.  APO-SRP-JL-4 
West  of  91st  Ave.  &  South  of  Indian  School 

Rd  Co:  Maricopa  AZ 
Landholding  Agency:  Interior 
Property  Number:  619340002 
Status:  Unutilized 
Comment:  26  foot  strip  of  land  800  feet  long, 

possible  easement  restrictions 
Quartermaster  Depot 
4th  Avenue  and  Colorado  River 
Yuma  Co:  Yuma  AZ  85364- 
Landholding  Agency:  Interior 
Property  Number:  619420001 
Status:  Unutilized 
Comment:  Less  than  1  acre,  dirt  and 

shrubbery  along  the  river,  lease 

restrictions,  historical  site 

California 

Receiver  Site 

Delano  Relay  Station 

Route  1,  Box  1350 

Delano  Co:  Tulare  CA  93215- 

Location:  5  miles  west  of  Pixley,  17  miles 

north  of  Delano. 
Landholding  Agency:  GSA 
Property  Number:  549010044 
Status:  Excess 
Comment:  81  acres,  1560  sq.  ft.  radio  receiver 

bldg.  on  site,  subject  to  grazing  lease, 

potential  utilities,  environmental 

restrictions 
GSA  Number:  9-2-CA-1308 
Folsom  South  Canal 
SW  comer  of  Whiterock  Rd.  &  Folsom  S 

Canal 
Rancho  Cordova  Co:  Sacramento  CA  95670- 
Landholding  Agency:  Interior 


Property  Number:  619310002 

Status:  Excess 

Comment  1.52  acres,  perpetual  easement 

over  .25  acre,  surrounding  land  use  is        ' 

conunercial 

Oklahoma 

Parcel  No.  43 
Fort  Gibson  Lake 
Section  11 

Co:  Mayes  OK  74434 
Landholding  Agency:  GSA 
Property  Number:  319011371 
Status:  Surplus 
Comment:  60.09  acres;  potential  utilities; 

portion  subject  to  grazing  lease  and 

flowage  easements. 
GSA  Number  7-EM3K-0442E-0006 
Parcel  No.  49 
Fort  Gibson  Lake 
Section  15 

Co:  Mayes  OK  74434 
Landholding  Agency:  GSA 
Property  Number:  319011377 
Status:  Surplus 
Comment:  26.94  acres;  potential  utilities; 

portion  subject  to  grazing  lease  and 

flowage  easements. 
GSA  Number:  7-D-OK-0442E-0007 

Washington 

Former  Stadium  Homes  site 

1701  28th  Avenue,  South 

Seattle  Co:  King  WA  98144- 

Landholding  Agency:  GSA 

Property  Number:  549410005 

Status:  Excess 

Conunent:  1.46  acres;  most  recent  use — 

highway  equipment  storage:  potential  for 

city  utility  services;  land  slopes 
GSA  Number:  9-GR(l)-WA-543 
Sandpoint  Control  Tower 
Near  7600  Sandpoint  Way,  NE 
Seattle  Co:  King  WA  98115- 
Landholding  Agency:  GSA 
Property  Number:  549440003 
Status:  Excess 
Comment:  11.3  acres,  w/deteriorated  bldg. 

and  parking  lot 
GSA  Number:  9-C-WA-l  069 

Suitable/To  Be  Excessed 

Buildings  (by  State) 

Massachusetts. 

Cuttyhunk  Boathouse 

South  Shore  of  Cuttyhunk  Pond 

Gosnold  Co:  Dukes  MA  02713- 

Landholding  Agency:  DOT 

Property  Numl^r:  879310001 

Status:  Unutilized 

Comment:  2700  sq.  ft.,  wood  frame,  one 

story,  needs  rehab,  limited  utilities,  off-site 

use  only 
Naujset  Beach  Light 
Nauset  Beach  Co:  Barnstable  MA 
Landholding  Agency:  DOT 
Property  Number:  879420001 
Status:  Unutilized 
Conunent:  48  foot  tower,  cylindrical  cast 

iron,  most  recent  use — aid  to  navigation 
Plymouth  Light 

Co:  Plymouth  MA 
Landholding  Agency:  DOT 
Property  Number:  879420003 
Status:  Unutilized 
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Comment  250  sq.  ft.  tower,  and  2096  sq.  ft. 

dwelling,  wood  frame,  most  recent  use — 

aid  to  navigation/housing 
Light  Tower,  Highland  Light 
Near  Rt.  6,  9  miles  south  of  Race  Point 
North  Truro  Co:  Barnstable  MA  02652- 
Landholding  Agency:  DOT 
Property  Number:  879430005 
Status:  Excess 
Comment  66  ft.  tower,  14'9"  diameter,  brick 

structure,  scheduled  to  be  vacated  9/94 
Keepers  Dwelling 
Highland  Light 

Near  Rt.  6,  9  miles  south  of  Race  Point 
North  Truro  Co:  Barnstable  MA  02652- 
Landholding  Agency:  DOT 
Property  Number:  879430006 
Status:  Excess 
Comment:  1160  sq.  ft.,  2-story  wood  frame, 

attached  to  light  tower,  scheduled  to  be 

vacated  9/94 

Duplex  Housing  Unit 

Highland  Light 

Near  Rt.  6, 9  miles  south  of  Race  Point 

North  Truro  Co:  Barnstable  MA  02652- 

Landhoiding  Agency:  DOT 

Property  Number:  879430007 

Status:  Excess 

Comment:  2  living  units,  930  sq.  ft.  each,  1- 

story  each,  located  on  eroding  ocean  bluff, 

scheduled  to  be  vacated  9/94 

Oregon 

Yaquina  Head  Lighthouse 

860  Lighthouse  Drive 

Newport  Co:  Lincoln  OR  97365- 

Landholding  Agency:  DOT 

Property  Number.  879430003 

Status:  Underutilized 

Comment:  300  sq.  ft.  tower  and  needs  repair, 

4.52  acres  lighthouse  area,  historic 

property 

Washington 

Quarters  No.  1204 

604  S.  Maple 

Warden  Co:  Grant  WA  98857- 

Landholding  Agency:  Interior 

Property  Number  619330001 

Status:  Excess 

Comment:  850  sq.  ft.,  one  story  frame 

residence,  asbestos  siding 
Quarters  No.  1208 
608  S.  Maple 

Warden  Co:  Grant  WA  98857- 
Landholding  Agency:  Interior 
Property  Number:  619330002 
Status:  Excess 
Comment:  709  sq.  ft.,  one  story  frame 

residence,  asbestos  siding 
Quarters  No.  1301 
3  SE  and  N  Warden  Road 
Warden  Co:  Grant  WA  98857- 
Landholding  Agency:  Interior 
Property  Number:  619330003 
Status:  Excess 
Comment:  709  sq.  ft.,  one  story  fr^me 

residence  on  4.9  acres,  asbestos  siding 

Land  (by  State) 

California 

Tehama  Colusa  Canal 
Portion  of  Unit  No.  T-2 
Red  Bluff  Co:  Tehama  CA  96080- 
Landholding  Agency:  Interior 
Property  Number:  619510007 


Status:  Excess 

Conunent:  4.02  acres,  sloped  banks,  legal 
access  would  have  to  be  conveyed  to  new 
owner,  most  recent  use — spoil  material 

Michigan 

U.S.  Coast  Guard— Air  Station 
Traverse  City  Co:  Grand  Traverse  MI  49684- 
Landholding  Agency:  DOT 
Property  Number:  879120099 
Status:  Underutilized 

Comment:  21.7  acres,  most  recent  use — helo 
landings 

Unsuitable  Properties 

Buildings  (by  State) 
Alabama 

Dwelling  A 

USCG  Mobile  Pt.  Station 

Ft.  Morgan 

Gulfshores  Co:  Baldwin  AL  36542- 

Landholding  Agency:  DOT 

Property  Number:  879120001 

Status:  Excess 

Reason:  Floodway 

Dwelling  B 

USCG  Mobile  Pt.  Station 

Ft  Morgan 

Gulfehores  Co:  Baldwin  AL  36542- 

Landholding  Agency:  DOT 

Property  Number:  879120002 

Status:  Excess 

Reason:  Floodway 

Oil  House 

USCG  Mobile  Pt.  Station 

Ft.  Morgan 

Gulfshores  Co:  Baldwin  AL  36542- 

Landholding  Agency:  DOT 

Property  Number:  879120003 

Status:  Excess 

Reason:  Floodway 

Garage 

USCG  Mobile  Pt.  Station 

Ft  Morgan 

Gulfehores  Co:  Baldwin  AL  36542- 

Landholding  Agency:  DOT 

Property  Number:  8791 20004 

Status:  Excess 

Reason:  Floodway 

Shop  Building 

USOG  Mobile  Pt.  Station     - 

Ft  Morgan 

Gulfshores  Co:  Baldwin  AL  36542- 

Landholding  Agency:  DOT 

Property  Number:  879120005 

Status:  Excess 

Reason:  Floodway 

Alaska 

USCG  MSD  Office  (2  buildings) 

2958  Tongass  Avenue 

Ketchikan  Co:  Ketchikan  AK  99901- 

Landholding  Agency:  GSA 

Property  Number  879130004 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  28 

USCG  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  99619-5000 

Landholding  Agency:  DOT 

Property  Number  879210126 

Status:  Excess 

Reason:  Within  airport  runway  clear  zone; 

Secured  Area 
Bldg.  24 


USCG  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  99619-5000 

Landholding  Agency:  DOT 

Property  Number:  879210127 

Status:  Excess 

Reason:  Within  airport  runway  clear  zone; 

Secured  Area;  Within  2000  ft.  of  flammable 

or  explosive  material 
Bldg.  19 

USCG  Support  Center 
Kodiak  Co:  Kodiak  Island  AK  99619-5000 
Landholding  Agency:  DOT 
Property  Number  879210128 
Status:  Excess 
Reason:  Within  .airport  runway  clear  zone; 

Secured  Area;  Other 
Conunent:  Extensive  deterioration 
Bldg.  94 

USCG  Support  Center 
Kodiak  Co:  Kodiak  Island  AK  99619-5000 
Landholding  Agency:  DOT 
Property  Number.  879210129 
Status:  Excess 

Reason:  Secured  Area;  Other 
Comment:  Extensive  deterioration 
Bldg.  18 

USOG  Support  Center 
Kodiak  Co:  Kodiak  Island  AK  99619-5000 
Landholding  Agency:  DOT 
Property  Number:  879210132 
Status:  Excess 
Reason:  Secured  Area:  Within  airport  runway 

clear  zone 
GSA  Number:  U-ALAS-655A 
Bldg.  A512 
USCG  Support  Center 
Kodiak  Co:  Kodiak  Island  AK  99619-5000 
Landholding  Agency:  DOT 
Property  Number:  879210133 
Status:  Excess 
Reason:  Secured  Area;  Within  airport  runway 

clear  zone;  Within  2000  ft.  of  flammable  or 

explosive  material 

Bldg.  Rl,  Holiday  Beach 

U.S.  Coast  Guard  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  99619-5014 

Landholding  Agency:  DOT 

Property  Number:  879310014 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  S-3 

U.S.  Coast  Guard  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  99619-5014 

Landholding  Agency:  DOT 

Property  Number  879310015 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  S-16 

U.S.  Coast  Guard  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  99619-5014 

Landholding  Agency:  DOT 

Property  Number:  879310016 

Status:  Unutilized 

Reason:  Seciured  Area 

Bldg.  82 

U.S.  Coast  Guard  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  9961&-5014 

Landholding  Agency:  DOT 

Property  Number  879310017 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  86 

U.S.  Coast  Guard  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  99619-5014 


41092  Federal  Register  /  Vol.  60,  No.  155  /  Friday,  August  11.  1995  /  Notices 


Landholding  Agency:  DOT 

Property  Number:  879310018 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  98 

U.S.  Cbast  Guard  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  99619-5014 

Landholding  Agency:  DOT 

Property  Number:  879310019 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  524A 

U.S.  Coast  Guard  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  99619-5014 

Landholding  Agency:  DOT 

Property  Number:  879310020 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone 

Secured  Area 
Bldg.  624 

U.S.  Coast  Guard  Support  Center 
Kodiak  Co:  Kodiak  Island  AK  99619-5014 
Landholding  Agency:  DOT 
Property  Number:  879310021  (^ 

Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone 

Secured  Area 
Housing  Ketchikan  (Naushon  UPH 
3615  Baranof  Avenue 
Ketchikan  Co:  Ketchikan  AK  99801- 
Landholding  Agency:  DOT 
Property  Number:  879320005 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Old  Petersburg  Moorings 
Cannery  Wharf 
Petersburg  AK  99833- 
Landholding  Agency:  DOT 
Property  Number:  879330002 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Arkansas 

Silver  Hill  Cabin 

Buffalo  National  River 

St.  Joe  Co:  Newton  AR  72775- 

Landholding  Agency:  Interior 

Property  Number:  619440003 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Paul  Ray/Barbara  Still  House 

Hwy.  268 

Yellville  Co:  Marion  AR  72687- 

Landholding  Agency:  Interior 

Property  Number:  619440006 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Hagerty  Residence 

102  Shore  Drive 

Hot  Springs  Co:  Garland  AR  71901- 

Landholding  Agency:  Interior 

Property  Number:  619530002 

Status:  Excess 

Reason:  Extensive  deterioration 

Meyers  Residence 

101  Granger  Drive 

Hot  Springs  Co:  Garland  AR  71901- 

Landholding  Agency:  Interior 

Property  Number:  619530003 

Status:  Excess 

Reason:  Extensive  deterioration 

Bednar  Residence 

106  Clinton  Street 

Hot  Springs  Co:  Garland  AR  71901- 

Landholding  Agency:  Interior 


Property  Number:  619530004 

Status:  Excess 

Reason:  Extensive  deterioration 

Disheroon  Residence 

100  Akin  Street 

Hot  Springs  Co:  Garland  AR  71901- 

Landholding  Agency:  Interior 

Property  Number;  619530005 

Status:  Excess 

Reason:  Extensive  deterioration 

Swain  Residence 

200  Earhart  Street 

Hot  Springs  Co:  Garland  AR  71901- 

Landholding  Agency:  Interior 

Property  Number:  619530006 

Status:  Excess 

Reason:  Extensive  deterioration 

Scott  Residence 

207  Congress  Street 

Hot  Springs  Co:  Garland  AR  71901- 

Landholding  Agency:  Interior 

Property  Number:  619530007 

Status:  Excess 

Reason:  Extensive  deterioration 

California 

Former  Naval  Research  Bldg. 

Pasadena  Co:  Los  Angeles  CA  91106- 

Landholding  Agency:  GSA 

Property  Number;  549430001 

Status;  Excess 

Reason:  Extensive  deterioration 

GSA  Number;  9-N-CA-1304A 

NW  Seal  Rock  ft  Lighthouse 

St.  George  Reef  Co:  Del  Norte  CA 

Landholding  Agency:  GSA 

Property  Number:  549430012 

Status:  Excess 

Reason:  Other 

Comment:  Inaccessible 

GSA  Number;  9-U-CA-556B 

Naval  Indust.  Rsve.  Ord.  Plant 

Pomona  Co:  Los  Angeles  CA  91769-2426 

Landholding  Agency:  GSA 

Property  Number:  549520019 

Status.  Excess 

Reason;  Within  2000  ft.  of  flanunable  or 

explosive  material 
GSA  Number:  9-N-CA-734B 
Bldg.  4147,  Downey  House 
Tract  01-40 

Wawona  Co;  Mariposa  CA  95389- 
Landholding  Agency:  Interior 
Property  Number:  619520024 
Status.  Unutilized 
Reason;  Extensive  deterioration 
Yosemite  Village  Gas  Station/Photo  Center 
Yosemite  Co:  Mariposa  CA  95389- 
Landholding  Agency:  Interior 
Property  Number:  619520025 
Status.  Unutilized 
Reason:  Extensive  deterioration 
Dixon  Residence  08-102 
Oceanview  Terrace 
Klamatch  Co:  Del  Norte  CA  95548- 
Landholding  Agency:  Interior 
Property  Number:  619520027 
Status.  Unutilized 
Reason:  Extensive  deterioration 
Waterson  Residence  08-107 
Oceanview  Terrace 
Klamatch  Co:  Del  Norte  CA  95531- 
Landholding  Agency:  Interior 
Property  Number;  619520036 


Status.  Unutilized 
Reason:  Extensive  deterioration 
10  Bldg. 

usee  Station  Humboldt  Bay 
Samoa  Co;  Humboldt  CA  95564-9999 
Landholding  Agency:  DOT 
Property  Number:  879440027 
Status.  Excess 

Reason:  Extensive  deterioration 
Comment:  Land  to  be  relinquished  to  BLM 
(Public  Domain  Land) 

Colorado 

Waste  Treatment  Facilities 

Pueblo  Depot  Activity 

Pueblo  Co;  Pueblo  CO  81001- 

Landholding  Agency:  COE-BC 

Property  Number:  329530001 

Status.  Unutilized 

Base  closure  Number  of  Units;  1 

Reason;  Other 

Comment:  Waste  treatment  facility 

2  Powder  Storage  Magazines 
Pueblo  Depot  Activity 
Pueblo  Co;  Pueblo  CO  81001- 
Landholding  Agency:  COE-BC 
Property  Number:  329530002 
Status.  Unutilized 

Base  closure  Number  of  Units:  2 
Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

3  Buildings 

Pueblo  Depot  Activity 

Pueblo  Co;  Pueblo  CO  81001- 

Location:  Includes  00533,  00534  ft  00536 

Landholding  Agency;  COE-BC 

Property  Number:  329530003 

Status.  Unutilized 

Base  closure  Number  of  Units;  3 

Reason:  Other 

Comment;  Sewage  pump  stations 

6  Buildings 

Pueblo  Depot  Activity 

Pueblo  Co:  Pueblo  CO  81001- 

Location:  Includes  00170,  00186,  00187, 

00562.  00566  &  00596 
Landholding  Agency;  COE-BC 
Property  Numlwr;  329530004 
Status.  Unutilized 
Base  closure  Number  of  Units;  6 
Reason;  Other 

Comment;  Detached  latrines 
618  Igloo  Storage  Facilities 
Pueblo  Depot  Activity 
Pueblo  Co;  Pueblo  CO  81001- 
Landholding  Agency:  COE-BC 
Property  Number:  329530005 
Status.  Unutilized 
Base  closure  Numl>er  of  Units:  1 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Alemeda  Facility 
350  S.  Sante  Fe  Drive 
Denver  Co:  Denver  CO  80223- 
Landholding  Agency:  DOT 
Property  Number:  879010014 
Status.  Unutilized 
Reason:  Other  environmental 
Comment:  Contamination 

Connecticut 

Falkner  Island  Light 

U.S.  Coast  Guard 

Guilford  Co:  New  Haven  CT  06512- 

Landholding  Agency;  DOT 

Property  Number;  879240031 
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Status.  Unutilized 
Reason:  Floodway 

Florida 

Bldg.  #3,  Recreation  Cottage 

USCG  Station 

Marathon  Co:  Monroe  FL  33050- 

Landholding  Agency;  DOT 

Property  Number:  879210008 

Status:  Unutilized 

Reason:  Secured  Area,  Floodway 

Bldg.  103,  Trumbo  Point 

Key  West  Co;  Monroe  FL  33040- 

Landholding  Agency;  DOT 

Property  Numl>er:  879230001 

Status;  Unutilized 

Reason;  Floodway,  Secured  Area 

Exchange  Building 

St  Petersburg  Co;  Pinellas  FL  33701- 

Landholding  Agency:  DOT 

Property  Number.  879410004 

Status:  Unutilized 

Reason:  Floodway 

9988  Keepers  Quarters  A 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency;  DOT 
Property  Number  879440009 
Status;  Underutilized 
Reason;  Secured  Area,  Floodway 

9989  Keepers  Quarters  B 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number:  879440010 
Status:  Underutilized 
Reason:  Secured  Area,  Floodway 

9990  Bldg. 
Cape  San  Bias 

Port  St.  Joe  Co;  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number:  879440011 
Status;  Underutilized 
Reason:  Secured  Area,  Floodway 

9991  Plant  Bldg. 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number  879440012 
Status:  Underutilized 
Reason:  Secured  Area,  Floodway 

9992  Shop  Bldg. 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number  879440013 
Status:  Underutilized 
Reason;  Secured  Area,  Floodway 

9993  Admin.  Bldg. 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number:  879440014 
Status:  Underutilized 
Reason;  Secured  Area,  Floodway 

9994  Water  Pump  Bldg. 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number  879440015 
Status:  Underutilized 
Reason:  Secured  Area,  Floodway 
Storage  Bldg. 
Cape  San  Bias 


Port  St.  Joe  Co;  Gulf  FL 

Landholding  Agency:  DOT 

Property  Number  879440016 

Status:  Underutilized 

Reason:  Secured  Area,  Floodway 

9999  Storage  Bldg. 

Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 

Landholding  Agency:  DOT 

Property  Number  879440017 

Status;  Underutilized 

Reason;  Secured  Area,  Floodway 

3  Bldgs.  and  Land 

Peanut  Island  Station 

Riveria  Beach  Co:  Palm  Beach  FL  33419- 

0909 
Landholding  Agency;  DOT 
Property  Number:  879510009 
Status:  Unutilized 
Reason;  Secured  Area,  Floodway 

Illinois 

Calumet  Harbor  Station 
U.S.  Coast  Guard 
Chicago  Co:  Cook  IL 
Landholding  Agency:  DOT 
Property  Number;  879310005 
Status:  Excess 
Reason:  Secured  Area 

Maine 

Supply  Bldg.,  Coast  Guard 

Southwest  Harbor 

Southwest  Harbor  Co;  Hancock  ME  04679- 

5000 
Landholding  Agency:  DOT 
Property  Number:  879240005 
Status;  Unutilized 
Reason:  Floodway 

Base  Exchange,  Coast  Guard 

Southwest  Harbor 

Southwest  Harbor  Co:  Hancock  ME  04679- 

5000 
Landholding  Agency;  DOT 
Property  Number:  879240006 
Status:  Unutilized 
Reason:  Floodway 
Engineering  Shop,  Coast  Guard 
Southwest  Harbor 
Southwest  Harbor  Co:  Hancock  ME  04679- 

5000 
Landholding  Agency:  DOT 
Property  Number;  879240007 
Status:  Unutilized 
Reason:  Floodway 
Storage  Bldg.,  Coast  Guard 
Southwest  Harbor 
Southwest  Harbor  Co:  Hancock  ME  04679- 

5000 
Landholding  Agency:  DOT 
Property  Number:  879240008 
Status:  Unutilized 
Reason:  Floodway 
Squirrel  Point  Light 
U.S.  Coast  Guard 

Phippsburg  Co:  Sayadahoc  ME  04530- 
Landholding  Agency:  DOT 
Property  Number  879240032 
Status;  Unutilized 
Reason;  Floodway 
Keepers  Dwelling 

Heron  Neck  Light,  U.S.  Coast  Guard 
Vinalhaven  Co:  Knox  ME  04841- 
Landholding  Agency:  DOT 
Property  Number.  879240035 


Status:  Unutilized 

Reason;  Extensive  deterioration 

Fort  Popham  Light 

Phippsbui^  Co:  Sagadahoc  ME  04562- 

Landholding  Agency:  DOT 

Property  Number  879320024 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Nash  Island  Light 

U.S.  Coast  Guard 

Addison  Co:  Washington  ME  04606- 

Landholding  Agency:  DOT 

Property  Numher:  879420005 

Status:  Unutilized 

Reason;  Other  * 

Comment:  Inaccessible 

Bldg.— South  Portland  Base 
U.S.  Coast  Guard 

S.  Portland  Co:  Cumberland  ME  04106- 
Landholding  Agency:  EKDT 
Property  Number  879420006 
Status:  Unutilized 
Reason:  Secured  Area 
Garage — Boothbay  Harbor  Stat. 
Boothbay  Harbor  Co:  ME  04538- 
Landholding  Agency:  DOT 
Property  Number  879430001 
Status:  Unutilized 
Reason:  Secured  Area 

Massachusetts 

Trailers,  Former  Kimpel  Prop. 
South  Egremont 

Sheffield  Co:  Berkshire  MA  01257- 
Landholding  Agency:  Interior 
Property  Nimiber  619510003 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  4,  USCG  Support  Center 
Commercial  Street 
Boston  Co:  Suffolk  MA  02203- 
Landholding  Agency:  DOT 
Property  Number:  879240001 
Status:  Underutilized 
Reason:  Secured  Area 
Eastern  Point  Light 
U.S.  Coast  Guard 
Goucester  Co:  Essex  MA  01930- 
Landholding  Agency:  DOT 
Property  Number  879240029 
Status;  Unutilized 
Reason;  Floodway  Secured  Area 
Storage  Shed 
Highland  Light 

N.  Truro  Co:  Barnstable  MA  02652- 
DeSoto  Johnson 
Landholding  Agency:  DOT 
Property  Number:  87940004 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Michigan 

Bldg.  402,  U.S.  Air  Station 

Traverse  City  Co;  Grand  Traverse  MI  49684- 

3586 
Landholding  Agency:  DOT 
Property  Number:  879220001 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Miimesota 

Naval  Weapons  Industrial 
Reserve  Plant 
1902  West  Minnehaha 
St.  Paul  Co:  Ramsey  MN 
Landholding  Agency;  GSA 
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Property  Number  549410004 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  2-N-MN-559 

Mississippi 

Natchez  Moorings 

82  LE.  Berry  Road 

Natchez  Co:  Adams  MS  39121- 

Landholding  Agency:  DOT 

Property  Numten  879340002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Montana 

Sioux  Pass  Radio  Relay  Tower 

17  Miles  South  of  Culbertson  Co:  Richland 

MT  57212- 
Landholding  Agency:  GSA 
Property  Number:  549320012 
Status:  Excess 
Reason:  Other 
Comment:  No  public  access 
GSA  Number:  7-F-MT-594 
Bam/Garage 
316  N.  26th  Street 
Billings  Co;  Yellowstone  MT 
Landholding  Agency:  Interior 
Property  Number:  619520022 
Status:  Excess 
Reason:  Extensive  deterioration 

Nevada 

Residence 

237  Southeast  Street 

Fallon  Co:  Churchill  NV  89406- 

Landholding  Agency:  Interior 

Property  Number  619430013 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Storage  Shed 

Fallon  Rail  Facility 

Fallon  Co:  Churchill  NV  89406- 

Landholding  Agency:  Interior 

Property  Number:  619440004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

New  Jersey 

Piers  and  Wharf 
Station  Sandy  Hook 

Highlands  Co:  Monmouth  NJ  07732-5000 
Landholding  Agency:  DOT 
Property  Number:  879240009 
Status:  Unutilized 

Reason:  Extensive  deterioration;  Secured 
Area 

Chapel  Hill  Front  Range  Light  Tower 
Middletown  Co:  Monmouth  NJ  07748- 
Landholding  Agency:  DOT 
Property  Number:  879440002 
Status:  Unutilized 
Reason:  Other 
Comment:  Skeletal  tower 

New  Mexico 

Tract  102-34  (Gravette  Resid.) 

Lava  Tubes  District 

Grants  Co:  Cibola  NM  87020- 

Landholding  Agency:  Interior 

Property  Number:  619510005 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Tract  102-37  (Abeita) 

Grants  Co:  Qbola  NM  87020- 

Landholding  Agency:  Interior 


Property  Number:  619510006 
Status:  Excess 

Reason:  Extensive  deterioration 
New  York 

Naval  Indus.  Rsv.  Ordance  PI. 

121  Lincoln  Avenue 

Rochester  Co:  Monroe  NY  14611- 

Landholding  Agency:  GSA 

Property  Number:  549430011 

Status:  Excess 

Reason:  Within  2000  ft.  of  flanunable  or 

explosive  material 
GSA  Number:  TENT-2-N-NY-592 
2  Buildings 
Ant  Saugerties 

Saugerties  Co:  Ulster  NY  12477- 
Landholding  Agency:  DOT 
Property  Number:  879230005 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  605.  USCG  Station 
Fort  Totten 

New  York  Co:  Queens  NY  11 359- 
Landholding  Agency:  DOT 
Property  Number:  879240010 
Status:  Excess 
Reason:  Secured  Area 

Bldg.  606.  USCG  Station 
Fort  Totten 

New  York  Co:  Queens  NY  11359- 
Landholding  Agency:  DOT 
Property  Number:  879240011 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  607.  USCG  Station 
Fort  Totten 

New  York  Co:  Queens  NY  11359- 
Landholding  Agency:  DOT 
Property  Number:  879240012 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  606,  Fort  Totten 
New  York  Co:  Queens  NY  11359- 
Landholding  Agency:  DOT 
Property  Numhwr:  879240020 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  607.  Fort  Totten 
New  York  Co:  Queens  NY  11359- 
Landholding  Agency:  DOT 
Property  Number:  879240021 
Status:  Unutilized 
Reason;  Secured  Area;  Other 
Comment:  Extensive  deterioration 
Bldg.  605,  Fort  Totten 
New  York  Co:  Queens  NY  11359- 
Landholding  Agency:  DOT 
Property  Number:  879240022 
Status:  Unutilized 
Reason:  Secured  Area;  Other 
Comment:  Extensive  deterioration 
Eatons  Neck  Station 
U.S.  Coast  Guard 

Huntington  Co:  Suffolk  NY  11 743- 
Landholding  Agency:  DOT 
Property  Niunber  879310003 
Status:  Unutilized 

Reason:  Extensive  deterioration;  Secured 
Area 

Bldg.  517,  USCG  Support  Center 
Governors  Island  Co:  Manhattan  NY  10004- 
Landholding  Agency:  EKDT 
Property  Number:  879320025 
Status:  Unutilized 


Reason:  Secured  Area 

Bldg.  138 

U.S.  Coast  Guard  Support  Center 

Governors  Island  Co:  Manhattan  NY  10004- 

Landholding  Agency:  DOT 

Property  Number:  879410003 

Status:  Unutilized 

Reason:  Secured  Area 

Point  AuRoche  Light 
Beekmantown  Co:  Clinton  NY  12901- 
Landholding  Agency:  GSA 
Property  Number;  879420002 
Status:  Excess 

Reason:  Floodway;  Extensive  deterioration 
GSA  Number:  2-4-NY-817 
Bldg.  830 
U.S.  Coast  Guard 

Governors  Island  Co:  Manhattan  NY  10004- 
Landholding  Agency;  DOT 
Property  Numther:  879420004 
Status:  Unutilized 
Reason:  Secured  Area 
Rochester  Harbor  Light 
Greece  Township  Co:  Monroe  NY 
Landholding  Agency:  DOT 
Property  Number:  879430008 
Status;  Excess 

Reason:  Secured  Area;  Extensive 
deterioration 

North  Carolina 

Group  Cape  Hatteras 

Boiler  Plant 

Buxton  Co:  Dare  NC  27902-0604 

Landholding  Agency:  DOT 

Property  Number:  879240018 

Status:  Unutilized 

Reason:  Secured  Area 

Group  Cape  Hatteras 

Bowling  Alley 

Buxton  Co:  Dare  NC  27902-0604 

Landholding  Agency:  DOT 

Property  Number:  879240019 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  21,  Fuel  Farm 

U.S.  Coast  Guard  Air  Station 

Elizabetii  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Numbner:  879320010 
Status:  Unutilized 
Reason:  Floodway;  Secured  Area 
Bldg.  22.  Fuel  Farm 
U.S.  Coast  Guard  Air  Station 
Elizabetii  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency;  DOT 
Property  Number:  879320011 
Status:  Unutilized 
Reason:  Floodway;  Secured  Area 
Bldg.  25,  Fuel  Farm 
U.S.  Coast  Guard  Air  Station 
Elizabetii  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number:  879320012 
Status:  Unutilized  ' 

Reason:  Floodway;  Secured  Area 
Bldg.  27,  Fuel  Farm 
U.S.  Coast  Guard  Air  Station 
Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number:  879320013 
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Status:  Unutilized 

Reason:"Floodway;  Secured  Area 

Bldg.  32,  Fuel  Farm 

U.S.  Coast  Guard  Air  Station 

Eliiabetii  Qty  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number:  879320014 
Status:  Unutilized 
Reason:  Floodway  Secured  Area 
Bldg.  67,  USCG  Support  Center 
Elizabetii  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number:  879320016 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  69,  USCG  Support  Center 
Elizabetii  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number;  879320017 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  71 .  USCG  Support  Center 
Elizabetii  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number:  879320018 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  73,  USCG  Support  Center 
Elizabetii  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Numbner:  879320019 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  54 

Group  Cape  Hatteras 
Buston  Co:  Dare  NC  27902-0604 
Landholding  Agency:  DOT 
Property  Numbwr:  879340004 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  83 

Group  Cape  Hatteras 
Buxton  Co:  Dare  NC  27902-0604 
Landholding  Agency:  DOT 
Property  Numb«r:  879340005 
Status:  Unutilized 
Reason:  Secured  Area 
Water  Tanks 
Group  Cape  Hatteras 
Buxton  Co;  Dare  NC  27902-0604 
Landholding  Agency;  DOT 
Property  Number:  879340006 
Status;  Unutilized 
Reason;  Secured  Area 
USCG  Gentian  (WLB  290) 
Fort  Macon  State  Park 
Atlantic  Beach  Co:  Carteret  NC  27601- 
Landholding  Agency;  DOT 
Property  Number:  879420007 
Status;  Excess 
Reason:  Secured  Area 

Pennsylvania 

NPS  Tract  #362-09  (6  Bldgs) 
Former  Lehmer  Farm 
Marysville  Co:  Perry  PA  17053- 
Location:  Off  Route  850 
Landholding  Agency:  Interior 
Property  Number:  619520023 
Status:  Excess 


Reason;  Extensive  deterioration 
Puerto  Rico 

NAFA  Warehouse 

U.S.  Coast  Guard  Air  Station  Borinquen 

Aquadilla  PR  00604- 

Landholding  Agency;  DOT 

Property  Number:  879310011 

Status:  Unutilized 

Reason:  Secured  Area 

Storage  Equipment  Bldg. 

U.S.  Coast  Guard  Air  Station  Borinquen 

Aquadilla  PR  00604- 

Landholding  Agency:  DOT 

Property  Number:  879330001 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  115 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency;  DOT 

Property  Number:  879510001 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  117 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency;  DOT 

Property  Numt«r;  879510002 

Status;  Unutilized 

Reason:  Secured  Area 

Bldg.  118 

U.S.  Coast  Guard  Base 
San  Juan  PR  00902-2029 
Landholding  Agency:  DOT 
Property  Number  879510003 
Status:  Unutilized 
Reason  :^cured  Area 
Bldg.  119 

U.S.  Coast  Guard  Base 
San  Juan  PR  00902-2029 
Landholding  Agency;  DOT 
Property  Number:  879510004 
Status:  Unutilized 
Reason:  Secured -Area 
Bldg.  120 

U.S.  Coast  Guard  Base 
San  Juan  PR  00902-2029 
Landholding  Agency:  DOT 
Property  Number;  879510005 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  122 

U.S.  Coast  Guard  Base 
San  Juan  PR  00902-2029 
Landholding  Agency:  DOT 
Property  Number  879510006 
Status;  Unutilized 
Reason:  Secured  Area 
Bldg.  128 

U.S.  Coast  Guard  Base 
San  Juan  PR  00902-2029 
Landholding  Agency:  DOT 
Property  Number:  879510007 
Status;  Unutilized 
Reason:  Secured  Area 
Bldg.  129 

U.S.  Coast  Guard  Base 
San  Juan  PR  00902-2029 
Landholding  Agency:  DOT 
I»roperty  Number:  879510008 
Status:  Unutilized 
Reason:  Secured  Area 


Rhode  Island 

Station  Point  Judith  Pier 

Narranganset  Co:  Washington  RI 02882- 

Landholding  Agency:  DOT 

Property  Number:  879310002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Texas 

Bldg.  14 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co;  Tarrant  TX  76070- 

Landholding  Agency:  GSA 

Property  Number:  219014823 

Status:  Excess 

Reason:  Other  Comment:  Pump  house 

GSA  Number;  7-D-TX-879A 

Old  Exchange  Bldg. 

U.S.  Coast  Guard 

Galveston  Co;  Galveston  TX  77553-3001 

Landholding  Agency;  DOT 

Property  Number:  879310012 

Status:  Unutilized 

Reason;  Secured  Area 

Vermont 

Depot  Street 

Downtown  at  the  Waterfront 

Burlington  Co;  Chittenden  VT  05401-5226 

Landholding  Agency;  DOT 

Property  Number:  879220003 

Status:  Excess 

Reason:  Floodway 

Virginia 

Chandler  House  272  &  272A 
220  Zweybrucken  Road 
Yorktown  Co:  York  VA  23690- 
Landholding  Agency;  Interior 
Property  Number:  619520028 
Status;  Unutilized 
Reason;  Extensive  deterioration 

Jenkins  House,  Bldg.  JH 

218  Zweybrucken  Road 

Yorktown  Co;  York  VA  23690- 

Landholding  Agency;  Interior 

Property  Number:  619520029 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  052  &  Tennis  Court 

USCG  Reserve  Training  Center 

Yorktown  Co;  York  VA  23690- 

Landholding  Agency:  DOT 

Property  Number:  879230004 

Status;  Excess 

Reason:  Secured  Area 

Damage  Control  Bldg. 

Coast  Guard,  Group  Eastern  Shores 

Chincoteague  Co;  Accomack  VA  23361-510 

Landholding  Agency;  DOT 

Property  Number;  879240013 

Status:  Unutilized 

Reason:  Secured  Area 

Admin.  Bldg. 

Coast  Guard,  Group  Eastern  Shores 

Chincoteague  Co;  Accomack  VA  23361-510 

Landholding  Agency:  DOT 

Property  Number;  879240014 

Status;  Unutilized 

Reason;  Secured  Area 

Storage  Bldg. 

Coast  Guard,  Group  Eastern  Shores 

Chincoteague  Co;  Accomack.  VA  23361-510 

Landholding  Agency:  DOT 

Property  Number:  879240015 

Status:  Unutilized 
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Reason:  Secured  Area 

Little  Creek  Station 

Navamphib  Base,  West  Annex,  U.S.  Coast 

Guard 
Norfolk  Co:  Princess  Anne  VA  23520- 
Landholding  Agency:  DOT 
Property  Number:  879310004 
Status:  Unutilized 
Reason:  Secured  Area 

Washington 

Bldg.  875 

Portion,  Ft.  Vancouver  Barracks 

E.  10th  &  Cabell  Road.  1-95  North 

Vancouver  WA 

Landholding  Agency:  GSA 

Property  Number:  549430002 

Status:  Excess 

Reason:  Extensive  deterioration 

GSA  Number:  9-D-WA-500L 

Cabins  896  &  897 

Olympic  National  Park 

Port  Angeles  Co:  Clallam  WA  98362- 

Landholding  Agency:  Interior 

Property  Number:  619510002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Perrigo  House,  Lean  To  &  Shed 

LK  Quinalt  Rgr.  Station,  Olympic  Nat'l  Park 

Amanda  Park  Co:  Grays  Harbor  WA  98526- 

Landholding  Agency:  Interior 

Property  Number:  619520021 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Land  (by  State) 
Alaska 

Russian  Creek  Aggregate  Site 
USCG  Support  Center  Kodiak 
Kodiak  Co:  Kodiak  AK  9961»- 
Landholding  Agency:  DOT 
Property  Number  879440025 
Status:  Excess 
Reason:  Floodway 
Sargent  Creek  Aggregate  Site 
USCG  Support  Center  Kodiak 
Kodiak  Co:  Kodiak  AK  99619- 
Landholding  Agency:  DOT 
Property  Number:  879440026 
Status:  Excess 
Reason:  Floodway 

Arizona 

Santa  Fe  Pacific  Pipelines 
Avenue  7E  North  from  Hwy.  95 
Yuma  Co:  Yuma  AZ  85364- 
Landholding  Agency:  Interior 
Property  Number:  619420003 
Status:  Unutilized 
Reason:  Secured  Area 
Ed  Bull  Land 

Northeast  comer  of  Price  &  Galveston 
Chandler  Co:  Maricopa  AZ  85224- 
Landholding  Agency:  Interior 
Property  Number  6 1 953001 1 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

California 

Central  Valley  Project 

San  Luis  Drain 

Tracy  Co:  San  Joaquin  CA  95376- 

Landholding  Agency:  GSA 

Property  Number:  549230003 

Status:  Excess 


Reason:  Other 

Comment:  Landlocked 

GSA  Number  9-I-CA-1325 

Parcel  B 

Santa  Rosa  Co:  Sonoma  CA 

Landholding  Agency:  GSA 

Property  Number:  549310016 

Status:  Excess 

Reason:  Other 

Comment:  Sewage  Treatment  Plant 

GSA  Number  9-G-CA-580C 

Portion  of  Lot  7 

Former  State  of  California  Land/Stockpile 

Yreka  Co:  Siskiyou  CA 

Landholding  Agency:  GSA 

Property  Number:  549330006 

Status:  Excess 

Reason:  Other 

Comment:  Inaccessible 

GSA  Number:  9-G-CA-956A 

L-5  Pumping  Station 

LaQuinta  Co:  Riverside  CA  92253- 

Landholding  Agency:  Interior 

Property  Number:  619420002 

Status:  Unutilized 

Reason:  Secured  Area;  Other 

Comment:  Pumping  Station 

Florida 

Land — approx.  220  acres 

Cape  San  Bias 

Port  St.  Joe  Co:  Gulf.  FL 

Landholding  Agency:  DOT 

Property  Numb«r:  879440018 

Status:  Underutilized 

Reason:  Secured  Area,  Floodway 

Michigan 

Middle  Marker  Facility  ' 

Yipsilanti  Co:  Washtenaw,  MI  48198 
Location:  549  ft.  north  of  intersection  of 

Coolidge  and  Bradley  Ave.  on  East  side  of 

street 
Landholding  Agency:  DOT 
Property  Number:  879120006  . 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone 

Mississippi 

Land — Grenada  Lake  Dam  &  Reservoir  Project 

Co:  Yalobusha,  MS 

Location:  5  miles  southeast  of  Coffeeville,  MS 

on  State  Highway  330 
Landholding  Agency:  GSA 
Property  Number:  549520011 
Status:  Excess 
Reason:  Floodway 
GSA  Number:  4-D-MS-548 

Montana 

Sherryl  Tap  Point  Site 

3  miles  south  of  Drununond,  MT 

Co:  Granite,  MT 

Landholding  Agency:  GSA 

Property  Number:  549240006 

Status:  Excess 

Reason:  Other 

Comment:  Inaccessible 

GSA  Number:  7-B-MT-0598 

Puerto  Rico 

Flamenco  Point 
Culebra  Island,  PR 
Landholding  Agency:  GSA 
Property  Number:  549530003 
Status:  Excess 
Reason:  Other 


Comment:  No  Public  Access 
GSA  Number:  l-N-PR-482 
119.3  acres 

Culebra  Island,  PR  00775- 
Landholding  Agency:  Interior 
Property  Number:  619210001 
Status:  Excess 
Reason:  Floodway 

South  Carolina 

Land — 2.66  acres 

Port  Royal  Co:  Beaufort,  SC  29902-6148 

Landholding  Agency:  GSA 

Property  Number:  549240009 

Status:  Excess 

Reason:  Floodway 

GSA  Number:  4-N-SC-0489A 

Texas 

Tract  )-936 

Portion  of  Whitney  Lake  Proj. 

Bosque  Co:  Bosque.  TX 

Location:  Off  F.  M.  Highway  56  within  the 

community  of  Kopperl. 
Landholding  Agency:  GSA 
Property  Number:  319110032 
Status:  Excess 
Reason:  Other 
Comment:  No  public  access 
GSA  Number:  7-I>-TX-0505M 
Eagle  Pass  Auxiliary  Airfield 
10  mi.  NW  of  Eagle  Pass 
Co:  Maverick,  TX  78853- 
Landholding  Agency:  GSA 
Property  Number:  549520001 
Status:  Excess 
Reason:  Within  airport  runway  clear  zone 

|FR  Doc.  95-19782  Filed  8-10-95;  8:45  am) 

BILUNQ  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-e64-1410-00-P] 

Alaska;  Alaska  Native  Claims 
Selection;  Notice  for  Publication 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  decisions  to  issue 
conveyance  under  the  provisions  of 
Sees.  14(e)  and  22(j)  of  the  Alaska 
Native  Claims  Settlement  Act  of 
December  18. 1971,  43  U.S.C.  1601. 
1613(e).  and  1621(j)  will  be  issued  to 
Doyon,  Limited. 


Serial  No. 

Approximate  land 
description 

Acreage 

F-21 904-35  . 

Sees.  3  to  8,  T.  4 
N.,  R.  26  W., 
Fairbanks  Me- 
ridian, Alaska. 

2,154 

F-21 905-48  . 

Sees.  1  to  36,  T.  5 
N.,  R.  26  W., 

22.524 

Fairttanks  Me- 
ridian, Alaska. 

Federal  Register  /  Vol.  60,  No.  155  /  Friday,  August  11,  1995  /  Notices 


41097 


Serial  No. 


F-21 904-38 


Ft£1903-e7 


Approximate  land 
description 


Sees.  1,2,  11, 
and  12,  T.  4  N., 
R.  27  W.,  Fair- 
banks Meridian, 
Alaska. 

Sees.  35  and  36, 
T.  3  S.,  R.  28 
E.,  Kateel  River 
Meridian,  Alaska. 


Acreage 


1.815 


140 


A  notice  of  the  decisions  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Fairbanks 
Daily  News-Miner.  Copies  of  the 
decisions  may  be  obtained  by  contacting 
the  Alaska  State  Office  of  the  Bureau  of 
Land  Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decisions,  an  agency  of  the  Federal 
government,  or  regional  corporation, 
shall  have  until  September  11, 1995  to 
file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Elizabeth  Sherwood, 
Land  Law  Examiner,  Branch  of  Northern 
Adjudication. 
[PR  Doc.  95-19914  Filed  8-10-95;  8:45  am] 

BILUNQ  CODE  4310->IA-P 


Cowhead/Massacre  Management 
Framework  Plan;  California 

AGENCY:  Surprise  Resource  Area  Office, 
Bureau  of  Land  Management,  Interior. 
ACTION:  Notice  of  intent — proposed 
amendment  of  Cowhead/Massacre 
Management  Framework  Plan. 

SUIiMARY:  Pursuant  to  43  CFR  1601.3 
and  40  CFR  1501.7,  notice  is  hereby 
given  that  the  Surprise  Resource  Area. 
Cedarville,  California  of  the  Susanville 
District,  Bureau  of  Land  Management, 
Susanville.  California,  will  consider  an 
amendment  to  the  Cowhead/Massacre 
Management  Framework  Plan  (MFP) 
adopted  in  1983.  This  amendment  will 
consider  domestic  sheep  grazing  and 
rsintroduction  of  California  bighorn 
sheep  on  an  area  known  as  the  Massacre 
Mountain  grazing  allotment. 

The  Cowhead/Massacre  MFP  has 
several  decisions  related  to  domestic 


sheep  grazing  and  bighorn 
reintroduction  in  the  Massacre 
Mountain  Allotment.  These  decisions 
allocated  adjacent  portions  of  the 
allotment  to  existing  cattle  and  domestic 
sheep  operations  and  for  the  future 
reintroduction  of  California  bighorn 
sheep.  A  Habitat  Management  Plan  for 
a  portion  of  the  allotment  was 
completed  by  the  Bureau  in  cooperation 
of  the  Nevada  Division  of  Wildlife  in 
1984  and  provided  for  the 
reintroduction  of  California  bighorn 
sheep  into  an  area  known  as  High  Rock 
Canyon.  Since  the  Cowhead/Massacre 
MFP  was  adopted  in  1983,  the  general 
consensus  among  wildlife  biologists  and 
veterinarians  working  with  domestic 
and  bighorn  sheep  disease  issues  is  that 
direct  contact  between  the  two  types  of 
sheep  should  be  avoided  to  prevent 
transmission  of  diseases.  The  current 
Bureau  of  Land  Management  policy 
regarding  domestic  and  bighorn  sheep 
calls  for  a  nine  mile  buffer  between  the 
two  species. 

Early  in  1995,  the  grazing  privileges 
associated  with  domestic  sheep  use  of 
the  Massacre  Mountain  Allotment  were 
relinquished  by  the  permittee  to  the 
Bureau  of  Land  Management.  The 
Nevada  Division  of  Wildlife  has 
requested  i>ermission  to  reintroduce 
bighorn  sheep  into  the  allotment  during 
the  winter  of  1995-1996.  The  Reno 
Chapter  of  Nevada  Bighorns  UnUmited 
has  requested  that  the  Cowhead/ 
Massacre  be  amended  to  prevent  future 
licensing  of  domestic  sheep  grazing 
within  the  allotment  to  ensure  that  no 
direct  contact  between  reintroduced 
bighorn  and  domestic  sheep  occurs  in 
the  futiu«. 

At  least  two  alternatives  will  be 
considered  in  an  Environmental 
Assessment:  (1)  Amend  the  Cowhead/ 
Massacre  MFP  to  only  allow  for  cattle 
use  on  the  Massacre  Mountain 
Allotment.  (2)  Do  not  amend  the  MFP 
(No  Action).  Other  alternatives  may  be 
developed  as  a  result  of  comments 
received  through  the  scoping  process. 
An  interdisciplinary  team  consisting  of 
specialists  in  wildlife  biology  and 
rangeland  management  will  consider 
the  environmental  issues  of  livestock/ 
bighorn  interactions  and  the  appropriate 
class  of  livestock  for  the  allotment  in  the 
analysis. 

Dates:  The  preparation  of  the 
Environmental  Assessment  will  be 
completed  by  September  1995  and  the 
amendment,  including  pubUc  and 
Nevada  Governor's  review  would  be 
complete  by  November  1995. 

Public  Participation:  Opportunities 
for  public  input  and  comments  will  be 
solicited  through  the  media,  a  mailing, 
and  personal  contacts. 


For  Further  Information  Contact: 
Susan  Stokke,  Area  Manager,  Surprise 
Resource  Area,  Bureau  of  Land 
Management,  P.O.  Box  460,  Cedarville, 
California  96104,  Telephone  (916)  279- 
6101. 

Susan  T.  Stokke, 
Area  Manager. 
(FR  Doc.  95-19847  Filed  8-10-95;  8:45  am) 

BILUNG  CODE  4310-40-M 

[NM-930-1310-01;  NMNM  90538] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  Under  the  provisions  of 
Public  Law  97—451,  a  petition  for 
reinstatement  of  Oil  and  Gas  Lease 
NMNM  90538,  Lea  County,  New 
Mexico,  was  timely  filed  and  was 
accompanied  by  all  required  rentals  and 
royalties  accruing  from  March  1, 1995, 
the  date  of  termination.  No  valid  lease 
has  been  issued  affecting  the  land.  The 
lessee  has  agreed  to  new  lease  terms  for 
rentals  and  royalties  at  rates  of  $10.00 
per  acre,  or  a  fraction  thereof,  and  I6V3 
percent,  respectively.  Payment  of  a 
$500.00  adrninistrative  fee  has  been 
made.  Having  met  all  the  requirements 
for  reinstatement  of  the  lease  as  set  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  (30 
U.S.C.  188  (d)  and  (e)),  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  MsJch  1, 
1995,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above,  and  the  reimbursement  for  cost 
of  publication  of  this  Notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  S.  Baca,  BLM,  New  Mexico  State 
Office,  (505)  438-7566. 

Dated:  August  3, 1995. 
Glorida  S.  Baca, 
Land  Law  Examiner. 
(FR  Doc.  95-19849  Filed  8-10-95;  8:45  am] 

BHHNQCOOE  431*-n-M 

[NM-930-1310-01:  NMNM  90006] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  Under  the  provisions  of 
PubUc  Law  97-451,  a  petition  for 
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reinstatement  of  Oil  and  Gas  Lease 
NMNM  90906,  Lea  County,  New 
Mexico,  was  timely  filed  and  was 
accompanied  by  all  required  rentals  and 
royalties  accruing  firom  June  1, 1995,  the 
date  of  termination.  No  valid  lease  has 
been  issued  affecting  the  land.  The 
lessee  has  agreed  to  new  lease  terms  for 
rentals  and  royalties  at  rates  of  $10.00 
per  acre,  or  fraction  thereof,  and  16% 
percent,  respectively.  Payment  of  a 
$500.00  administrative  fee  has  been 
made.  Having  met  all  the  requirements 
for  reinstatement  of  the  lease  as  set  in 
Section  31(d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1^0,  as  amended  (30 
U.S.C.  188(d)  and  (e)),  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  June  1, 1995, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above,  and  the  reimbursement  for  cost 
of  publication  of  this  Notice. 
FOn  FURTHER  INFORMATION  CONTACT: 
Gloria  S.  Baca,  BLM,  New  Mexico  State 
Office,  (505)  438-7566. 

Dated:  August  3, 1995. 
Gloria  S.  Baca. 
Land  Law  Examiner. 
(FR  Doc.  95-19850  Filed  &-10-95;  8:45  am) 

BILUNO  CODE  431»-fB-M 


[NM-«3&-131(M>1;  NMNM  9323(q 

Notice  Of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice. 


SUMMARY:  Under  the  provisions  of 
Public  Law  97-451,  a  petition  for 
reinstatement  of  Oil  and  Gas  Lease 
NMNM  93230,  Lea  County,  New 
Mexico,  was  timely  filed  and  was 
accompanied  by  all  required  rentals  and 
royalties  accruing  from  June  1, 1995.  the 
date  of  termination.  No  valid  lease  has 
been  issued  affecting  the  land.  The 
lessee  has  agreed  to  new  lease  terms  for 
rentals  and  royalties  at  rates  of  $10.00 
per  acre,  or  fraction  thereof,  and  16% 
percent,  respectively.  Payment  of  a 
$500.00  administrative  fee  has  been 
made.  Having  met  all  the  requirements 
for  reinstatement  of  the  lease  as  set  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  (30 
U.S.C.  188  (d)  and  (e)),  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  June  1, 1995, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 


above,  and  the  reimbursement  for  cost 
of  publication  of  this  Notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  S.  Baca,  BLM,  New  Mexico  State 
Office,  (505)  438-7566. 

Dated:  August  3, 1995. 
Gloria  S.  Baca, 
Land  Law  Examiner. 
|FR  Doc.  95-19851  Filed  8-10-95;  8:45  am] 

BIUJN6  CODE  4310-FB-M 

[NIM-«30-1310-01;  NMNM  90920] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  Under  the  provisions  of 
Public  Law  97-451,  a  petition  for 
reinstatement  of  Oil  and  Gas  Lease 
NMNM  90920,  Lea  County,  New 
Mexico,  was  timely  filed  and  was 
accompanied  by  all  required  rentals  and 
royalties  accruing  from  June  1, 1995,  the 
date  of  termination.  No  valid  lease  has 
t)een  issued  affecting  the  land.  The 
lessee  has  agreed  to  new  lease  terms  for 
rentals  and  royalties  at  rates  of  $10.00 
per  acre,  or  fraction  thereof,  and  16% 
percent,  respectively.  Payment  of  a 
$500.00  administrative  fee  has  been 
made.  Having  met  all  the  requirements 
for  reinstatement  of  the  lease  as  set  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  (30 
U.S.C.  188(d)  and  (e)),  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  June  1, 1995, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above,  and  the  reimbursement  for  cost 
of  publication  of  this  Notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  S.  Baca.  BLM,  New  Mexico  State 
Office,  (505)  438-7566. 

Dated:  August  3, 1995. 
Gloria  S.  Baca, 
Land  Law  Examiner. 
IFR  Doc.  95-19852  Filed  8-10-95;  8:45  am] 

BHJJNQ  coot  431»-FB-M 

[NM-«30-1310-01;  NMNM  92787) 

Notice  Of  Proposed  Reinstatement  of 
Tenninated  Oil  and  Gas  Lease;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  Under  the  provisions  of 
Public  Law  97-451,  a  petition  for 


reinstatement  of  Oil  and  Gas  Lease 
NMNM  92767.  Eddy  County,  New 
Mexico,  was  timely  filed  and  was 
accompanied  by  all  required  rentals  and 
royalties  accruing  from  March  1, 1995, 
the  date  of  termination.  No  valid  lease 
has  been  issued  affecting  the  land.  The 
lessee  has  agreed  to  new  lease  terms  for 
rentals  and  royalties  at  rates  of  $10.00 
per  acre,  or  fraction  thereof,  and  16% 
percent,  respectively.  Payment  of  a 
$500.00  administrative  fee  has  been 
made.  Having  met  all  the  requirements 
for  reinstatement  of  the  lease  as  set  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  (30 
U.S.C.  188  (d)  and  (e)),  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  March  1, 
1995,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cites 
above,  and  the  reimbursement  for  cost 
of  publication  of  this  Notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  S.  Baca,  BLM,  New  Mexico  State 
Office,  (505)  438-7566. 

Dated:  August  3, 1995. 
Gloria  S.  Baca, 

Land  Law  Examiner. 

[FR  Doc.  95-19853  Filed  8-10-95;  8:45  ami 

BILUNO  COOE  4310-FB-M 


[NM-030-1310-01;  NMNM  92773] 

Notice  Of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease;  New 
Mexico 

agency:  Bureau  of  Land  Management. 
Interior. 


ACTION:  Notice. 


SUMMARY:  Under  the  provisions  of 
Public  Law  97-451,  a  petition  for 
reinstatement  of  Oil  and  Gas  Lease 
NMNM  92773,  Lea  County,  New 
Mexico,  was  timely  filed  and  was 
accompanied  by  all  required  rentals  and 
royalties  accruing  from  March  1, 1995, 
the  date  of  termination.  No  vaUd  lease 
has  been  issued  affecting  the  land.  The 
lessee  has  agreed  to  new  lease  terms  for 
rentals  and  royalties  at  rates  of  $10.00 
per  acre,  or  fraction  thereof,  and  16% 
percent,  respectively.  Payment  of  a 
$500.00  administrative  fee  has  been 
made.  Having  met  all  the  requirements 
for  reinstatement  of  the  lease  as  set  in 
Section  31(d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  (30 
U.S.C.  188(d)  and  (e)).  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  Msmdi  1, 
1995,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
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above,  and  the  reimbursement  for  cost 
of  publication  of  this  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  S.  Baca,  BLM,  New  Mexico  State 
Office,  (505)  438-7566. 

Dated:  August  3, 1995. 
Gloria  S.  Baca. 

Land  Law  Examiner. 

(FR  Doc.  95-19848  Filed  8-10-95;  8:45  am] 

BILUNO  COOE  4310-FB-M 

Rsh  and  Wildlife  Service 

Availability  of  Draft  Recovery  Plan  for 
Nineteen  Rorida  Scrub  and  High 
Pineland  Plants  for  Review  and 
Comment 

AGENCY:  Fish  and  WildUfe  Service, 

Interior. 

ACTION:  Notice  of  document  availability 

and  public  comment  period. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  announces  the  availability  for 
public  review  of  a  draft  recovery  plan 
for  nineteen  plants  from  dry  habitats  in 
central  Florida  (Florida  scrub  and  high 
pineland  vegetation).  This  plan  is  a 
revision  and  expansion  of  a  recovery 
plan,  published  in  1990,  that  covered 
eleven  of  these  plant  species.  The 
Service  solicits  review  and  comment 
from  the  public  on  this  draft  plan. 
DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
October  10, 1995,  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Field  Supervisor, 
Jacksonville  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  6620  Southpoint 
Drive,  South,  Suite  310,  Jacksonville, 
Florida  32216  {Telephone:  904-232- 
2580,  FAX  904-232-2404)  or  Assistant 
Regional  Director,  Ecological  Services, 
U.S.  Fish  and  Wildlife  Service,  1875 
Century  Boulevard,  Atlanta,  Georgia, 
30345  (Telephone:  404-679-7086). 
Written  comments  and  materials 
regarding  the  plan  should  be  addressed 
to  the  Field  Supervisor,  at  the 
Jacksonville,  Florida  address.  Comments 
and  materials  received  are  available  on 
request  for  pubfic  inspection,  by 
appointment,  during  normal  business 
hoiu-s  also  at  the  Jacksonville,  Florida 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Martin  at  the  Jacksonville, 
Florida  address. 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  endemgered  or  threatened 
plants  and  animals  to  the  point  where 


they  are  secure  self-sustaining  members 
of  their  ecosystems  is  a  primary  goal  of 
the  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
specieis  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  establish  criteria  for  the 
recovery  levels  for  downlisting  or 
delisting  species,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  pubHc  notice,  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  nineteen  species  covered  by  this 
recovery  plan  inhabit  dry  upland 
vegetation,  either  Florida  scrub  with 
shrubby  evergreen  oaks  and  sand  pines, 
or  high  pineland  with  longleaf  pine, 
deciduous  oaks  (either  turkey  oak  or 
bluejack  oak)  and  abundant  wiregrass. 
The  plants  were  added  to  the  Federal 
List  of  Endangered  (E)  and  Threatened 
(T)  Plants  as  follows:  Chionanthus 
pygamaeus  (pygmy  fringe  tree)  (E), 
Eryngium  cuneifolium  (a  snakeroot)  (E), 
Hypericum  cumulicola  (Highlands 
scrub  hypericum)  (E),  Paronychia 
chartacea  (papery  whitlow-wort)  (T), 
Polygonella  basiramia  (a  wireweed)  (E), 
Prunus  geniculata  (scrub  plum)  (E),  and 
Warea  carteri  (Carter's  mustard)  (E)  on 
January  21, 1987  (52  FR  2227).  Lupinus 
aridorum  (scrub  lupine]  (E)  on  April  7, 
1987  (52  FR  11172).  Bonamia 
grandiflora  (Florida  bonamia)  (T)  on 
November  2, 1987  (52  FR  42068).  Liatris 
ohlingerae  (scrub  blazing  star)  and 
Ziziphus  celata  (Florida  ziziphus)  (E)  on 
July  27, 1989,  (54  FR  31190).  Cladonia 
perforata  (Florida  perforate  cladonia,  a 
lichen)  (E),  Clitoria  fragrans  (pigeon- 
wings)  (T),  Crotalaria  avonerisis  (Avon 
Park  harebells)  (E),  Eriogonum 
longifolium  var.  gnaphali folium  (scrub 
buckwheat)  (T),  Nolina  brittoniana 
(scrub  beargrass)  (E),  Polygala  lewtonii 
(Lewton's  polygala)  (E),  Polygonella 
myriophylla  (sandlace)  (E)  on  April  27, 
1993  (58  FR  25746).  Conradina 


brevifolia  (short-leaved  rosemary)  (E)  on 
July  12,  1993  (58  FR  37432). 

The  nineteen  species  became 
threatened  because  most  of  their  habitat 
was  destroyed  for  agricultural  purposes 
or  urban  development,  and  because 
some  remaining  habitat  was  degraded 
due  to  lack  of  appropriate  prescribed 
fire.  The  recovery  plan  contains  six 
basic  elements:  1.  Protect  habitat 
through  purchase  and  other  means 
(including  the  Habitat  Conservation 
Plan  process  for  threatened  animals  in 
the  Florida  scrub  habitat);  2.  Manage 
protected  habitats;  3.  Conserve  germ 
plasm  and  establish  new  populations  of 
Ziziphus  celata  and  (if  possible) 
Lupinus  aridorum;  5.  Assess  progress 
and  plan  post-recovery  monitoring. 

The  1990  edition  of  this  recovery  plan 
emphasized  the  need  for  land 
acquisition  to  protect  these  plants.  At 
the  time,  the  State  and  private 
organizations  had  already  made 
significant  acquisitions,  and  more  have 
been  accomplished  since  then 
(including  initial  land  purchase  for  the 
Lake  Wales'Ridge  National  Wildlife 
Refuge).  These  land  purchases, 
accompanied  by  the  other  elements  of 
the  recovery  plan,  are  likely  to  assure 
the  full  recovery  or  at  least  the 
downlisting  of  the  large  majority  of  the 
nineteen  plants. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan.  All  comments 
received  by  the  date  specified  above 
will  he  considered  prior  to  the  approval 
of  the  plans. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(f). 

Dated:  August  4, 1995. 
David  J.  Wesley. 
Field  Supenrisor. 
IFR  Doc.  95-19846  Filed  8-10-95;  8:45  am] 

BILUNO  COOE  4910-S5-M 


Endangered  and  Threatened  Species 
Permit  Application 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  receipt  of  application. 

The  following  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  Sf)ecies.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  etseq.). 
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Applicant:  Dr.  Daniel  A.  Soluk, 
Illinois  Natural  History  Survey, 
Champaign,  Illinois. 

The  applicant  requests  a  permit  to 
take  (collect,  live-capture,  and  handle) 
Hine's  Emerald  Dragonflies 
(Somatochlora  hineana]  in  Cook, 
DuPage,  and  Will  Coimties,  Illinois,  for 
biological  research  studies  aimed  at 
enhancement  of  propagation  or  survival 
of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  Division  of 
Endangered  Species,  1  Federal  Drive, 
Fort  Snelling,  Minnesota  55111-4056, 
and  must  be  received  within  30  days  of 
the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  Dr.  Soluk's  application 
are  available  for  review  by  any  party 
who  submits  a  written  request  for  a 
copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Division  of 
Endangered  Species,  1  Federal  Drive, 
Fort  Snelling,  Minnesota  55111-4056. 
Telephone:  (612/725-3536,  x  250);  FAX: 
(612/725-3526). 

Dated:  August  4, 1995. 
John  A.  Blankeoship, 

Assistant  Regional  Director,  Ecological 
Services,  Begion  3.  Fish  and  Wildlife  Service, 
Fort  Snelling,  Minnesota. 

[FR  Doc.  95-19920  Filed  &-10-95;  8:45  ami 

MUMQ  coot  431  »-88-M 


Minerals  Management  Service 

Request  for  Comments  on  the  Draft 
Proposed  5- Year  Outer  Continental 
StieH  (OCS)  Oil  and  Gas  Leasing 
Program  for  1997-2002 

SUMMARY:  Comments  are  requested  on 
the  Draft  Proposed  5-year  OCS  Oil  and 
Gas  Leasing  Program  for  1997-2002. 
This  is  the  first  proposal  for  a  new 
program  to  succeed  the  ciurent  program 
that  expires  in  July  1997. 

Section  18  of  the  OCS  Lands  Act  (43 
use  1344)  specifies  a  multi-step  process 
of  consultation  and  analysis  that  must 
be  completed  before  the  Secretary  of  the 
Interior  may  approve  a  new  5-year 
program.  The  required  steps  following 
this  notice  include  the  development  of 
a  proposed  program,  a  proposed  final 
program,  and  Secretarial  approval. 
Pursuant  to  the  National  Environmental 
Policy  Act,  the  Minerals  Management 
Service  (MMS)  also  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  new  5-year  program. 


DATES:  Please  submit  comments  and 
information  to  MMS  on  or  before 
October  10, 1995. 

ADDRESSES:  Respondents  should  mail 
comments  and  information  to:  5- Year 
Program  project  Director,  Minerals 
Management  Service  (MS-4430),  Room 
1324,  381  Elden  Street,  Hemdon, 
Virginia  22070.  The  MMS  will  accept 
hand  deliveries  at  1849  C  Street,  NW, 
Room  4230,  Washington,  EX3.  Envelopes 
or  packages  should  be  marked 
"Comments  on  the  Draft  proposed  5- 
Year  OCS  Oil  and  Gas  Leasing  Program 
for  1997-2002."  When  submitting  any 
privileged  or  proprietary  information  to 
be  treated  as  confidential,  respondents 
should  mark  the  envelope,  "Contains 
Confidential  Information." 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Hartgen,  5-Year  Program  Project 
Director,  or  Tim  Redding,-  Program 
Decision  Dociunent  Project  Manager,  at 
(703)  787-1216.  To  order  copies  of  the 
new  Draft  Proposed  Program  decision 
document  and  maps  or  dociunents 
describing  the  current  5-year  program 
for  1992-1997,  telephone  (703)  787- 
1216. 

SUPPLEMENTARY  INFORMATION:  The  MMS 
requests  comments  from  States,  local 
governments,  Native  groups,  tribes,  the 
oil  and  gas  industry,  Federal  Agencies, 
environmental  and  other  interest 
organizations,  and  all  other  interested 
parties  to  assist  in  the  preparation  of  a 
5-year  OCS  oil  and  gas  leasing  program 
for  1997-2002  and  applicable  EIS. 

Background 

Management  of  the  Nation's  offshore 
oil  and  gas  resources  is  governed  by  the 
OCS  Lands  Act,  which  specifies  the 
conditions  imder  which  the  Secretary  of 
the  Interior  grants  rights  to  explore  for, 
develop,  and  produce  those  resources. 
The  Secretary  has  assigned  the 
responsibility  for  implementing  the 
requirements  of  the  OCS  Lands  Act  to 
the  MMS. 

Section  18  of  the  Act  requires  the 
Secretary  to  prepare  an  oil  and  gas 
leasing  program  that  indicates  a  5-year 
schedule  of  lease  sales  that  he 
determines  will  best  meet  the  Nation's 
energy  needs.  Section  18  requires  that 
the  5-year  program  be  prepared  in  a 
maimer  consistent  with  four  main 
principles:  (1)  Consideration  of 
economic,  social,  and  environmental 
values  and  the  potential  impact  on 
marine,  coastal,  and  human 
environments:  (2)  consideration  of 
diverse  environmental,  geographical, 
and  equitable  regional  fectors;  (3)  a 
proper  balance  among  potential  for 
environmental  damage,  discovery  of  oil 
and  gas,  and  adverse  impact  on  the 


coastal  zone;  and  (4)  assurance  of 
receiving  fair  market  value.  There  is  no 
set  equation  for  the  weight  to  be 
accorded  each  principle  and  factor.  It  is 
within  the  Secretary's  discretion  after 
taking  these  matters  into  consideration 
to  determine  how  best  to  proceed. 

In  addition  to  the  requirements  of 
section  18,  the  following  policy 
objectives  endorsed  by  the  President 
and  the  Secretary  have  been  considered 
in  developing  the  Draft  Proposed 
Program:  consensus-based 
decisionmaking,  science-based 
decisionmaking,  and  the  use  of  natural 
gas  as  an  environmentally  preferred 
fuel. 

On  November  16, 1994,  the  MMS 
published  a  Federal  Register  Notice 
requesting  comments  on  the  preparation 
of  a  new  5-year  program  for  1997-2002. 
Over  2300  comments  were  received 
from  affected  State  and  local 
governments,  Alaska  Native 
organizations  and  commimities,  federal 
agencies,  environmental  and  other 
interest  organizations,  the  oil  and  gas 
industry,  and  the  general  public.  Those 
comments  have  been  considered  in 
developing  the  Draft  Proposed  Program. 

Moving  From  Conflict  to  Consensus 

Preparation  of  the  5-year  Draft 
proposed  Program  for  1997-2002 
recognizes  the  need  not  only  to 
incorporate  and  consider  analyses  that 
were  updated  from  the  1992-1997 
program  but  also  to  engage  in  dialogue 
with  the  parties  that  would  be  most 
affected  by  the  program.  In  its  1993 
report.  Moving  beyond  Conflict  to 
Consensus,  the  Subconunittee  on  OCS 
Legislation  of  the  OCS  Policy 
Committee,  an  independent  body  that 
advises  the  Secretary  of  the  Interior, 
recommended  that  the  Secretary,  where 
local  constituents  were  willing,  use 
regional  task  forces  representing  OCS 
program  stakeholders  to  focus  on 
reaching  consensus  on  OCS  lease  sales. 
The  OCS  Policy  Committee  also 
recognized  that  "overall,  the  prevailing 
controversies  and  the  measures  used  to 
deal  with  them  have  seriously 
diminished  the  effectiveness  of  the 
federal  OCS  oil  and  gas  program  in 
helping  to  meet  the  Nation's  energy 
needs."  This  program  embraces  the 
advice  provided  by  the  OCS  Policy 
Committee  and  reflects  the  beginning  of 
a  long-term  movement  from  conflict  to 
consensus  in  the  OCS  program. 

The  OCS  Policy  Committee 
established  an  Alaska  Regional 
Stakeholders  Task  Force  consisting  of 
diverse  Alaskan  constituencies  which 
was  a  first  attempt  to  reach  consensus 
on  recommending  to  the  Secretary  the 
appropriate  plaiming  areas  to  be 
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proposed  for  evaluation  in  an  OCS  5- 
year  program.  The  OCS  PoUcy 
Committee  approved  the  continued 
existence  of  the  task  force  to  advise  the 
Secretary  throughout  the  remainder  of 
the  5-year  program. 

The  Draft  Proposed  Program  provides 
for  environmentally  responsible  oil  and 
gas  leasing  in  selected  prospective  areas 
of  the  OCS  where  it  appears  there  is 
sufficient  industry  interest,  where  the 
laws  and  policies  of  adjacent  States  and 
localities  are  not  a  significant 
impediment  to  OCS  program  activity, 
and  where  there  is  agreement  among 
interested  and  affected  parties  that 
further  evaluation  of  leasing  is 
reasonable.  The  program  provides  a 
framework  for  resolving  concerns 
relating  to  new  leasing  and  development 
of  existing  leases  on  a  basis  supported 
by  sound  science.  In  addition,  to  help 
assure  that  the  new  program  and  future 
leasing  decisions  are  based  on  good 
science,  the  Director  of  the  MMS  has 
asked  the  OCS  Policy  and  Scientific 


Committees  to  form  a  subcommittee  to 
provide  an  independent  review  and 
evaluation  of  specific  information  needs 
for  areas  where  controversy  has  led  to 
executive  and/or  legislative  restrictions 
on  leasing. 

National  Energy  Needs 

Analysis  in  the  Proposed  Final 
Program  for  1992-1997  (April  1992) 
showed  the  economic  dangers 
associated  with  the  Nation's 
dependence  on  imported  petroleum  and 
how  OCS  production  had  helped  reduce 
the  need  for  even  greater  volumes  of 
imported  petroleum. 

The  growing  need  for  imported 
petroleum  remains  a  serious  concern.  In 
its  Etecember  1994  report  to  the 
President,  The  Effect  of  Imports  of 
Crude  Oil  and  Refined  Petroleum 
Products  on  the  National  Security,  the 
Department  of  Commerce  concluded 
that  petroleum  imports  threaten  to 
impair  U.S.  national  security. 

Increasing  imports  will  make  the 
Nation  more  vulnerable  to  supply 


disruptions  and  increase  the  Nation's 
balance  of  payments  deficit. 
Environmentally  responsible 
development  of  OCS  oil  and  gas 
resoiux:es  will  have  to  play  a  role  in  any 
effort  to  slow  or  reverse  the  increase  in 
imported  energy. 

The  decisions  on  the  new  5-year 
program  will  have  a  long-term  effect  on 
the  contribution  of  OCS  resources  to 
meeting  the  Nation's  energy  needs  and 
improving  its  trade  balance.  Most 
production  resulting  from  lease  sales 
held  under  the  new  5-year  program  is 
likely  to  begin  over  the  first  decade  of 
the  next  century  and  continue  for 
another  25  years. 

Maps  1  and  2  contain  the  areas 
proposed  for  leasing  consideration  in 
the  new  program.  Table  A  is  a  summary 
of  the  proposed  schedule  of  lease  sales 
for  the  new  program.  Individual 
planning  area  maps  are  inclutied  in  the 
Draft  Proposed  Program  decision 
document. 


Table  A.— Proposed  Lease  Sale  Schedule 

Region  and  planning  area 

Year 

Proposed  activity 

All 
Gi 

aska: 
Beaufort  Sea  

1998 

2000 

1999 

2001  

2002 

Annual 

Annual ..;... 
2001  

Small  sale,  focusing  on  nearshore  blocks  in  center  of  program  area  (Map  1). 
Sale  in  program  area  (Map  1). 
Sale  in  program  area  (Map  1^ 
Sale  in  program  area  (Map  1 ). 
Combined  sale  in  program  area  (Map  1 ). 

Sale  in  program  area  (Map  2). 
Sale  In  program  area  (Map  2). 
Sale  in  program  area  (Map  2)  (offshore  Alabama,  100  miles  off  Florida). 

Cook  Inlet/Shelikof  Strait 

Gulf  of  Alaska 

Chukchi  Sea/Hope  Basin  

jif  of  Mexkx): 
Western  Gulf  of  Mexico  .i 

Central  Gulf  of  Mexkx) 

Eastem  Gulf  of  MexKO 

i 

Draft  Proposed  Program  Decision 

Alaska  Region 

The  Draft  Proposed  Program  for  1997- 
2002  includes  lease  offerings  in  5  of  the 
15  Alaska  OCS  plaiming  areas — 
Beaufort  Sea,  Cook  Inlet/Shelikof  Strait, 
Gulf  of  Alaska,  Chukchi  Sea,  and  Hope 
Basin.  The  lease  offerings  do  not 
encompass  the  entire  planning  areas, 
rather  they  are  focused  on  specific  areas 
within  the  planning  areas.  These 
planning  areas  were  recommended  for 
further  evaluation  by  the  Alaska 
Regional  Stakeholders  Task  Force, 
established  by  the  OSC  Policy 
Committee  in  November  1994  to  make 
recommendations  on  the  Alaska 
component  of  this  5-year  program.  The 
Task  Force  consists  of  representatives  of 
Federal  and  State  agencies,  local 
governments  and  community 
organizations.  Native/subsistence  and 
development  communities,  oil  and  gas 
and  commercial  fishing  industries,  and 
environmental  interests.  Task  Force 


members  met  in  Alaska  as  a  group  and 
conducted  meetings  in  selected 
communities  before  preparing  a  report 
to  the  Secretary  recommending  areas  to 
be  considered  in  the  new  5-year 
program. 

The  Draft  Proposed  Program  for  1997- 
2002  proposes  no  leasing  for  the 
remaining  10  Alaska  OCS  planning 
areas.  St.  George  Basin  has  relatively 
low  net  social  value  and  low  industry 
interest,  and  consensus  among 
interested  parties  including  the  Alaska 
Regional  Stakeholders  Task  Force  was 
that  this  area  should  be  excluded  from 
the  new  program.  Norton  Basin,  Navarin 
Basin,  St.  Matthew-Hall,  North  Aleutian 
Basin,  Aleutian  Basin,  Bowers  Basin, 
Aleutian  Arc,  Shumagin,  and  Kodiak 
were  excluded  from  the  current  5-year, 
program  based  on  low  net  social  value, 
low  industry  interest,  and  other  section 
18  considerations.  No  new  information 
supports  including  these  areas  for 
leasing  consideration  in  the  new 
program,  and  the  Alaska  Regional 


Stakeholders  Task  Force  did  not 
recommend  that  they  be  evaluated    . 
further. 

Gulf  of  Mexico 

Annual  area  wide  sales  for  the  Central 
and  Western  Gulf  of  Mexico  Planning 
Areas  are  proposed  to  continue  to 
provide  industry  and  others  with  the 
flexibility  and  the  reliable  schedule  so 
important  to  long-term  planning.  The 
proposed  Eastem  Gulf  of  Mexico  lease 
sale  would  cover  blocks  offshore 
Alabama  and  in  the  deep-water  areas 
along  the  boundary  of  the  Central  Gulf 
of  Mexico  Planning  Area.  It  recognizes 
the  high  potential  for  the  development 
of  natiu-al  gas  in  the  areas  of  current 
development  offshore  Alabama  and  the 
potential  for  deepwater  development 
along  the  Central  Gulf  of  Mexico  and 
Eastem  Gulf  of  Mexico  Planning  Areas' 
boundary  line.  It  is  also  consistent  with 
Florida's  continued  opposition  to 
activity  within  100  miles  of  its  coast  and 
Alabama's  desire  to  share  in  the  benefits 
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of  new  OCS  leasing  and  development. 
The  MMS  will  concentrate  its  efforts  on 
resolving  disputes  relating  to  those 
existing  leases  in  the  Eastern  Gulf  of 
Mexico  offshore  Florida  rather  than 
exacerbate  an  already  contentious 
situation  with  additional  leasing. 

Pacific  Region 

There  are  no  proposed  lease  sales 
offshore  the  west  coast.  There  are 
outstanding  scientific  information  needs 
that  have  not  been  fulfilled. 

The  MMS  will  continue  working  with 
interested  and  affected  parties  to  resolve 
issues  concerning  existing  leases  in  the 
Southern  California  Planning  Area.  In 
previous  comments  and  in  response  to 
the  November  1994  Federal  Register 
Notice  soUciting  comments  on  the 
development  of  a  new  5-year  program, 
the  State  of  California  has  opposed  any 
leasing  off  its  coast.  Local  government 
policies  and  ordinances  have  reflected 
this  opposition  as  well.  The  MMS 
Pacific  Regional  Office  and  officials 
from  Santa  Barbara,  Ventura,  and  San 
Luis  Obispo  counties  in  Southern 
California  and  several  State  agencies 
have  formed  a  Tri-County  Forum  to 
address  issues  related  to  exploration 
and  development  on  existing  leases. 
Because  of  the  cooperative  nature  of  this 
forum  to  date  in  resolving  oil  and  gas 
issues,  two  of  the  local  coimties 
indicated  they  would  not  oppose 
limited  leasing  off  their  coasts  provided 
that  several  conditions  such  as  impact 
assistance  and  an  enhanced  local  role  in 
OCS  leasing  decisions  were  met. 
However,  there  are  still  several  issues  to 
resolve  for  the  futiu«  development  of 
significant  oil  reserves  imder  existing 
leases.  Rather  than  propose  additional 
acreage  for  leasing  consideration,  the 
MMS  will  continue  working  with 
interested  and  affected  parties  on  issues 
concerning  the  existing  leases. 

Atlantic  Region 

There  are  no  proposed  lease  sales. 
The  MMS  will  continue  working  with 
interested  and  affected  parties  to  resolve 
issues  concerning  existing  leases  in  the 
Mid-  and  South  AUantic  Planning 
Areas.  In  keeping  with  the 
Administration's  goal  of  encouraging 
the  use  of  natural  gas,  the  MMS 
examined  gas-prone  areas  off  the  coast 
of  North  Carolina  and  another  off  the 
coast  of  New  Jersey.  The  areas  offshore 
Noidi  Carolina  are  currently  leased  and 
are  subject  to  litigation  relating  to 
application  of  the  Coastal  Zone 
Management  Act  and  the  Outer  Banks 
Protection  Act  No  new  leasing  is 
proposed  in  these  areas  at  this  time,  but 


the  MMS  will  continue  to  pursue 
resolving  disputes  related  to  the  existing 
leases  outside  of  litigation.  The  area 
offshore  New  Jersey  has  been  leased  in 
the  past.  A  significant  natural  gas 
discovery  was  made  in  the  1970's. 
Given  the  recent  dormancy  in  this  area, 
rather  than  proposing  leasing  diuing  the 
5-year  program,  the  MMS  will  begin 
preliminary  discussions  with 
constituents  in  the  area. 

No  leasing  is  proposed  in  the  North 
AUantic  and  Straits  of  Florida  Planning 
Areas.  No  new  information  supports 
including  these  areas  for  leasing  in  the 
new  program. 

Configuration  of  Planning  Areas 

The  Draft  Proposed  Program  decision 
moves  the  boundary  between  the 
Beaufort  Sea  and  Chukchi  Sea  Planning 
Areas  to  more  accurately  conform  those 
areas  with  the  bodies  of  water  after 
which  they  were  named.  In  addition. 
Official  Protraction  Diagrams  were 
created  and  planning  area  boundaries 
revised  to  be  consistent  with  the  current 
projection  of  the  U.S.  Exclusive 
Economic  Zone  as  depicted  on  official 
maps  prepared  by  the  National  Oceanic 
and  Atmospheric  Administration. 
Whole  and  partial  Official  Protraction 
Diagrams  have  been  added  to  the 
Beaufort  Sea;  Aleutian  Arc;  Washington- 
Oregon;  Northern,  Central,  and 
Southern  California;  and  South  Atlantic 
Plaiming  Areas;  none  of  the  additions 
woidd  be  considered  for  leasing.  The 
Official  Protraction  Diagrams  beyond 
the  OCS  and  Exclusive  Economic  Zone 
in  the  Gulf  of  Alaska  have  been  deleted. 

Assurance  of  Fair  Market  Value 

The  basic  minimum  bid  level  would 
be  set  at  $25  per  acre,  subject  to  sale-by- 
sale  reconsideration,  and  the  aurent 
two-phased  bid  adequacy  process  is 
retained.  As  aimounced  in  the  Call  for 
Comment  published  in  the  Federal 
Register  on  April  20, 1995,  both  of  these 
measiues  are  imder  separate  review  to 
ensiue  that  £air  market  value  is  obtained 
through  the  MMS's  leasing  policies. 
Relevant  comments  received  in 
response  to  that  Notice  will  be 
considered  in  developing  the  fair  market 
value  provisions  of  the  new  5-year 
program.  The  existing  measures  will  be 
maintained  until  the  separate  review  is 
complete.  The  results  of  the  analysis 
will  be  addressed  in  formulating  the 
proposed  program. 

Information  Requested 

We  request  all  interested  and  afiiected 
parties  to  comment  on  the  si2»,  timing, 
and  location  of  leasing  and  the 
procediu«s  for  assuring  fair  market 


'•alue  that  are  proposed  in  the  Draft 
1  reposed  Program  for  1997-2002. 
Information  provided  by  commenters 
should  relate  to  the  principles  and 
factors  of  section  18,  and  suggestions  for 
revising  the  Draft  Proposed  Program 
should  include  rationale  corresponding 
to  those  considerations  and  to  the  policy 
objectives  identified  by  the  MMS,  as 
discussed  in  the  backgroimd  presented 
above.  Respondents  who  submitted 
information  in  response  to  the  April  20, 
1995,  Call  for  Comment  discussed  above 
may  wish  to  reference  that  information, 
as  appropriate,  rather  than  repeating  it 
in  their  comments  on  the  Draft  Proposed 
Program.  We  also  invite  comments  and 
suggestions  on  how  to  proceed  with  the 
section  18  analysis  for  the  next  draft  of 
the  new  program,  the  Proposed 
Program. 

As  the  scoping  process  continues  for 
the  programmatic  EIS  that  will  be 
prepared,  we  again  request  comments 
on  significant  environmental  issues 
attendant  to  OCS  leasing  and 
development  and  on  alternative  options 
for  size,  timing,  and  location  of  sales 
that  should  be  evaluated. 

Respondents  who  wish  to  provide 
illustrated  information  pertaining  to  the 
size  and  location  of  lease  sales  can 
obtain  larger  OCS  block-specific  maps 
by  calling  (703)  787-1216. 

Section  18(g]  authorizes  confidential 
treatment  of  privileged  or  proprietary 
information  that  is  submitted.  In  order 
to  protect  the  confidentiality  of  such 
information  respondents  should  include 
it  as  an  attachment  to  other  comments 
submitted  and  mark  it  appropriately.  On 
request  the  MMS  will  treat  such 
information  as  confidential  from  the 
time  of  its  receipt  imtil  5  years  after 
approval  of  the  new  leasing  program, 
subject  to  the  standards  of  the  Freedom 
of  Information  Act.  Hie  MMS  will  not 
treat  as  confidential  any  aggregate 
summaries  of  such  information,  the 
names  of  respondraits,  and  comments 
not  containing  such  information. 

Next  Steps  in  the  Process 

The  Proposed  Program  and  draft  EIS 
are  scheduled  to  be  issued  in  January 
1996  followed  by  a  90-day  comment 
period.  The  Proposed  Final  Program  and 
final  EIS  are  scheduled  to  be  issued  in 
August  1996.  The  Secretary  may 
approve  the  new  5-year  program  60  days 
later. 

Dated:  August  7, 1995. 
Cynthia  Qaartennan, 

Director,  Minerals  Management  Service. 

BILUNQ  CODE  4S1»4(M-M 
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Outer  Continental  Shelf;  Western  Gulf 
of  Mexico;  Notice  of  Leasing  Systems, 
Sale  155 

Section  8(a)(8)  (43  U.S.C.  1337(a)(8)) 
of  the  Outer  Continental  Shelf  Lands 
Act  (OCSLA)  requires  that,  at  least  30 
days  before  any  lease  sale,  a  Notice  be 
submitted  to  the  Congress  and 
published  in  the  Federal  Register: 

1.  Identifying  the  bidding  systems  to 
be  used  and  the  reasons  for  such  use; 
and 

2.  Designating  the  tracts  to  be  offered 
under  eadi  bidding  system  and  the 
reasons  for  such  designation. 

This  Notice  is  published  pursuant  to 
these  requirements. 

1.  Bidding  systems  to  be  used.  In  the 
Outer  Continental  Shelf  (OCS)  Sale  155, 
blocks  will  be  offered  under  the 
following  two  bidding  systems  as 
authorized  by  section  8(a)(1)  (43  U.S.C. 
1337(a)(1)):  (a)  Bonus  bidding  with  a 
fixed  16  Vs-percent  royalty  on  all 
unleased  blocks  in  less  than  400  meters 
of  water;  and  (b)  bonus  bidding  with  a 
fixed  12  Vz-percent  royalty  on  all 
remaining  unleased  blocks. 

a.  Bonus  Bidding  with  a  16  '/s-Percent 
Royalty.  This  system  is  authorized  by 
section  (8)(a)(l)(A)  of  the  OCSLA.  This 
system  has  been  used  extensively  since 
the  passage  of  the  OCSLA  in  1953  and 
imposes  greater  risks  on  the  lessee  than 
systems  with  higher  contingency 
payments  but  may  yield  more  rewards 
if  a  commercial  field  is  discovered.  The 
relatively  high  fix)nt-end  bonus 
payments  may  encourage  rapid 
exploration. 

b.  Bonus  Bidding  with  a  12  '/2-Percent 
Royalty.  This  system  is  authorized  by 
section  (8)(a)(l)(A)  of  the  OCSLA.  It  has 
been  chosen  for  certain  deeper  water 
blocks  proposed  for  the  Western  Gulf  of 
Mexico  (Sale  155)  because  these  blocks 
are  expected  to  require  substantially 
highc^r  exploration,  development,  and 
production  costs,  as  well  as  longer  times 
before  initial  production,  in  comparison 
to  shallow-water  blocks.  Department  of 
the  Interior  analyses  indicate  that  the 
minimiun  economically  developable 
discovery  on  a  block  in  such  high-cost 
areas  imder  a  12  V2-percent  royalty 
system  would  be  less  than  for  the  same 
blocks  imder  a  16  %-percent  royalty 
system. 

As  a  result,  more  blocks  may  be 
explored  and  developed.  In  addition, 
the  lower  royalty  rate  system  is 
expected  to  encoiuage  more  rapid 
production  and  higher  economic  profits. 
It  is  not  anticipated,  however,  that  the 
larger  cash  bonus  bid  associated  vsrith  a 
lower  royalty  rate  will  significantly 
reduce  competition,  since  the  higher 
costs  for  exploration  and  development 


are  the  primary  constraints  to 
competition. 

2.  Designation  of  Blocks.  The 
selection  of  blocks  to  be  offered  under 
the  two  systems  was  based  on  the 
following  factors: 

a.  Lease  terms  on  adjacent,  previously 
leased  blocks  were  considered  to 
enhance  orderly  development  of  each 
field. 

b.  Blocks  in  deep  water  were  selected 
for  the  12  Vz-percent  royalty  system 
based  on  the  favorable  performance  of 
this  system  in  these  high-cost  areas  as 
evidenced  in  our  analyses. 

The  specific  blocks  to  be  offered 
imder  each  system  are  showm  on  the 
"Stipulations,  Lease  Terms,  and  Bidding 
Systems  Map"  for  Western  Gulf  of 
Mexico  Lease  Sale  155.  This  map  is 
available  from  the  Public  Information 
Unit,  Minerals  Management  Service, 
1201  Elmwood  Park  Boulevard,  New 
Orleans,  Louisiana  70123-2394. 

Cynthia  Quartennan, 

Director.  Minerals  Management  Service. 

Approved:  August  4, 1995. 
Bob  Armstrong, 

Assistant  Secretary,  Land  and  Minerals 
Management. 
[FR  Doc.  95-19826  Filed  8-10-95;  8:45  am] 
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Outer  Continental  Shelf,  Western  Gulf 
of  Mexico,  Oil  and  Gas  Lease  Sale  155 

AGENCY:  Minerals  Management  Service. 
ACTION:  Final  notice  of  sale. 

1.  Authority.  This  Notice  is  published 
pursuant  to  the  Outer  Continental  Shelf 
(OCS)  Lands  Act  (43  U.S.C.  1331-1356, 
(1988)),  and  the  regulations  issued 
thereunder  (30  CFR  Part  256). 

2.  Filing  of  Bids.  Sealed  bids  will  be 
received  by  the  Regional  Director  (RD), 
Gulf  of  Mexico  Region,  Minerals 
Management  Service  (MMS),  1201 
Elmwood  Park  Boulevard,  New  Orleans, 
Louisiana  70123-2394.  Bids  may  be 
delivered  in  person  to  that  address 
during  normal  business  hours  (8  a.m.  to 
4  p.m..  Central  Standard  Time  (c.s.t.)) 
until  the  Bid  Submission  Deadline  at  10 
a.m.  Tuesday,  September  12, 1995. 
Hereinafter,  all  times  cited  in  this 
Notice  refer  to  c.s.t.  imless  otherwise 
stated.  Bids  will  not  be  accepted  the  day 
of  Bid  Opening,  Wednesday,  September 
13, 1995.  Bids  received  by  the  RD  later 
than  the  time  and  date  specified  above 
will  be  returned  unopened  to  the 
bidders.  Bids  may  not  be  modified  or 
withdrawn  unless  written  modification 
or  written  withdrawal  request  is 
received  by  the  RD  prior  to  10  a.m. 
Tuesday,  September  12, 1995.  Bid 


Opening  Time  will  be  9  a.m., 
Wednesday.  September  13, 1995,  at  the 
downtown  Hilton  Hotel  (Poydras  Street 
at  the  Mississippi  River)  New  Orleans, 
Louisiana.  All  bids  must  be  submitted 
and  will  be  considered  in  accordance 
with  applicable  regulations,  including 
30  CFR  Part  256.  The  list  of  restricted 
joint  bidders  which  applies  to  this  sale 
appeared  in  the  Federal  Register  at  60 
FR  14777,  published  on  March  20. 1995. 

3.  Method  of  Bidding,  (a)  Submission 
of  Bids.  A  separate  signed  bid  in  a 
sealed  envelope  labeled  "Sealed  Bid  for 
Oil  and  Gas  Lease  Sale  155,  not  to  be 
opened  until  9  a.m.,  c.s.t.,  Wednesday, 
September  13, 1995"  must  be  submitted 
for  each  block  bid  upon.  The  sealed 
envelope  and  the  bid  should  contain  the 
following  information:  The  company 
name.  Gulf  of  Mexico  Company  Number 
(GOM  Company  Number),  area  number 
and/or  name  (abbreviations  acceptable), 
and  the  block  number  of  the  block  bid 
upon.  In  addition,  the  total  amount  bid 
must  be  in  whole  dollar  amounts. 

Bidders  must  submit  with  each  bid 
one-fifth  of  the  cash  bonus,  in  cash  or 
by  cashier's  check,  bank  draft,  or 
certified  check,  payable  to  the  order  of 
the  U.S.  Department  of  the  Interior — 
Minerals  Management  Service.  For 
identification  purposes,  the  foUovnng 
information  must  appear  on  the  chedk 
or  draft:  Company  name,  GOM 
Company  Number,  and  the  area  and 
block  bid  on  (abbreviation  acceptable). 
No  bid  for  less  than  all  of  th^imleased 
portions  of  a  block  will  be  considered. 

All  documents  must  be  executed  in 
conformance  with  signatory 
authorizations  on  file  in  the  Gulf  of 
Mexico  regional  office.  Partnerships  also 
need  to  submit  or  have  on  file  a  list  of 
signatories  authorized  to  bind  the 
partnership.  Bidders  submitting  joint 
bids  must  state  on  the  bid  form  the 
proportionate  interest  of  each 
participating  bidder,  in  percent  to  a 
maximum  of  five  decimal  places,  e.g., 
33.33333  percent.  Other  documents  may 
be  required  of  bidders  under  30  CFR 
256.46.  Bidders  are  warned  against 
violation  of  18  U.S.C.  1860  prohibiting 
unlawful  combination  or  intimidation  of 
bidders. 

(b)  Submission  of  Statement 
Regarding  Certain  Geophysical  Data. 
Each  company  submitting  a  bid,  or 
participating  as  a  joint  bidder  in  such  a 
bid,  shall  submit,  prior  to  the  Bid 
Submission  Deadline  specified  in 
paragraph  2  of  this  Notice,  a  statement 
or  statements  identifying  any  processed 
or  reprocessed  pre  and  post  stack  depth 
migrated  geophysical  data  in  their 
possession  or  control  pertaining  to  each 
and  every  block  on  which  they  are 
participating  as  a  bidder.  The  existence. 
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extent,  and  type  of  such  data  must  be 
clearly  identified.  In  addition,  the 
statement  shall  certify  that  no  such  data 
is  in  their  possession  for  any  other 
blocks  on  which  they  partici|}ate  as  a 
bidder.  The  statement  shall  be 
submitted  in  an  envelope  separate  from 
those  containing  bids  and  shall  be 
clearly  marked;  an  example  of  a 
preferred  format  for  the  statement  and 
the  envelope  is  included  in  the 
document  titled  "Trial  Procedures  for 
Access  to  Certain  Geophysical  Data  in 
the  Gulf  of  Mexico."  Only  one  statement 
per  bidder  is  required  for  each  sale,  but 
more  than  one  may  be  submitted  if 
desired,  provided  that  all  tracts  bid  on 
by  that  company  are  covered  in  the  one 
or  more  statements. 

Paragraph  14(j),  Information  to 
Lessees,  contains  additional  information 
pertaining  to  this  requirement. 

4.  Bidding,  Yearly  Rental,  and  Royalty 
Systems.  The  following  bidding,  yearly 
rental,  and  royalty  systems  apply  to  this 
sale: 

(a)  Bidding  Systems.  All  bids 
submitted  at  this  sale  must  provide  for 
a  cash  bonus  in  the  amount  of  $25.00  or 
more  per  acre  or  fraction  thereof. 

(b)  Yearly  Rental.  All  leases  awarded 
will  provide  for  a  yearly  rental  payment 
of  $5  per  acre  or  firaction  thereof 

(c)  Royalty  Systems.  All  leases  will 
provide  for  a  minimum  royalty  of  $5  per 
acre  or  fraction  thereof.  The  following 
royalty  systems  will  be  used  in  this  sale. 

(1)  Leases  with  a  12'/3-Percent 
Royalty.  This  royalty  rate  applies  to 
blocks  in  water  depths  of  400  meters  or 
greater;  this  area  is  shown  on  the 
Stipulations,  Lease  Terms,  and  Bidding 
Systems  map  applicable  to  this  Notice 
(see  paragraph  13).  Leases  issued  on  the 
blocks  offered  in  this  area  will  have  a 
fixed  royalty  rate  of  1 2  Vi  percent 

(2)  Leases  with  a  l&'/a-Percent 
Royalty.  This  royalty  rate  applies  to 
blocks  in  water  depths  of  less  than  400 
meters  (see  aforementioned  map). 
Leases  issued  on  the  blocks  offered  in 
this  area  will  have  a  fixed  royalty  rate 
of  16%  percent. 

5.  Equal  Opportunity.  The 
certification  required  by  41  CFR  60- 
1.7(b)  and  Executive  Order  No.  11246  of 
September  24, 1965,  as  amended  by 
Executive  Order  No.  11375  of  October 
13, 1967,  on  the  Compliance  P  ->ort 
Certification  Form,  Form  MM..  ^033 
(Jime  1985),  and  the  Affirmative  Action 
Representation  Form,  Form  MMS-2032 
(June  1985)  must  be  on  file  in  the  Gulf 
of  Mexico  regional  office  prior  to  lease 
award  (see  paragraph  14(e)). 

6.  Bid  Opening.  Bid  opening  will 
begin  at  the  bid  opening  time  stated  in 
paragraph  2.  The  opening  of  the  bids  is 
for  the  sole  purpose  of  publicly 


announcing  bids  received,  and  no  bids 
will  be  accepted  or  rejected  at  that  time. 
If  the  Department  is  prohibited  for  any 
reason  from  opening  any  bid  before 
midnight  on  the  day  of  bid  opening,  that 
bid  will  be  returned  unopened  to  the 
bidder  as  soon  thereafter  as  possible. 

7.  Deposit  of  Payment.  Any  cash, 
cashier's  checks,  certified  checks,  or 
bank  drafts  submitted  with  a  bid  may  be 
deposited  by  the  Government  in  an 
interest-bearing  account  in  the  U.S. 
Treasury  during  the  period  the  bids  are 
being  considered.  Such  a  deposit  does 
not  constitute  and  shall  not  be 
construed  as  acceptance  of  any  bid  on 
behalf  of  the  United  States. 

8.  Withdrawal  of  Blocks.  The  United 
States  reserves  the  right  to  withdraw 
any  block  from  this  sale  prior  to 
issxiance  of  a  vtrritten  acceptance  of  a  bid 
for  the  block. 

9.  Acceptance,  Rejection,  or  Return  of 
Bids.  The  United  States  reserves  the 
right  to  reject  any  and  all  bids.  In  any 
case,  no  bid  will  be  accepted,  and  no 
lease  for  any  block  will  be  awarded  to 
anv  bidder,  unless: 

(a)  the  bidder  has  complied  with  all 
requirements  of  this  Notice  and 
applicable  reflations; 

(b)  the  bid  is  the  highest  valid  bid; 
and 

(c)  the  amount  of  the  bid  has  been 
determined  to  be  adequate  by  the 
authorized  officer. 

No  bonus  bid  will  be  considered  for 
acceptance  imless  it  provides  for  a  cash 
bonus  in  the  amount  of  $25.00  or  more 
per  acre  or  fraction  thereof.  Any  bid 
submitted  which  does  not  conform  to 
the  requirements  of  this  Notice,  the  OCS 
Lands  Act,  as  amended,  and  other 
applicable  regulations  may  be  returned 
to  the  person  submitting  that  bid  by  the 
RD  and  not  considered  for  acceptance. 

10.  Successful  Bidders.  Each  person 
who  has  submitted  a  bid  accepted  by 
the  authorized  officer  will  be  reqmred  to 
execute  copies  of  the  lease,  pay  the 
balance  of  the  cash  bonus  bid  along 
with  the  first  year's  annual  rental  for 
each  lease  issued,  by  electronic  funds 
transfer  in  accordance  with  the 
requirements  of  30  CFR  218.155,  and 
satisfy  the  bonding  requirements  of  30 
CFR  256,  Subpart  I,  as  amended.  See 
Federal  Register  at  58  FR  45255. 
published  August  27, 1993. 

11.  Leasing  Maps  and  Official 
Protraction  Diagrams.  Blocks  offered  for 
lease  may  be  located  on  the  following 
Leasing  Maps  or  Official  Protraction 
Diagrams  which  may  be  purchased  bom 
the  Gulf  of  Mexico  regional  office  (see 
paragraph  14(a)): 

(a)  Outer  Continental  Shelf  Leasing 
Maps — Texas,  Nos.  1  through  8.  This  is 
a  set  of  16  maps  which  sells  for  $18.00. 


(b)  Outer  Continental  Shelf  Official 
Protraction  Diagrams.  These  diagrams 
sell  for  $2.00  each. 

NG  14-3  Corpus  Christi  (rev.  01/27/76) 
NG  14-6  Port  Isabel  (rev.  01/15/92) 
NG  15-1  East  Breaks  (rev.  01/27/76) 
NG  15-2  Garden  Banks  (rev.  10/19/81) 
NG  15-4  Alaminos  Canyon  (rev.  04/27/ 

89) 
NG  15-5  Keathley  Canyon  (rev.  04/27/ 

89) 
NG  15-8  (No  Name)  (rev.  04/27/89) 

12.  Description  of  the  Areas  Offered 
for  Bids,  (a)  Acreages  of  blocks  are 
shown  on  Leasing  Maps  and  Official 
Protraction  Diagrams.  Some  of  these 
blocks,  however,  may  be  partially 
leased,  or  transected  by  administrative 
lines  such  as  the  Federal/State 
jurisdictional  line.  Information  on  the 
unleased  portions  of  such  blocks, 
including  the  exact  acreage,  is  included 
in  the  following  document  available 
from  the  Gulf  of  Mexico  regional  office; 
this  document  is  also  included  in  the 
Final  Notice  of  Sale  package  sent  by  this 
office: 

Western  Gulf  of  Mexico  Lease  Sale 
155 — Final.  Unleased  Split  Blocks  and 
Unleased  Acreage  of  Blocks  with 
Aliquots  and  Irregular  Portions  Under 
Lease. 

(b)  Blocks  which  have  recently 
become  available  for  leasing:  Attention 
is  drawn  to  the  following  update  list 
which  is  included  as  a  matter  of 
convenience  for  interested  parties.  This 
update  list  reflects  blocks  which  have 
become  available  since  the  publication 
of  the  Preliminary  Final  Notice  of  Sale 
155.  Any  questions  on  this  may  be 
directed  to  Ms.  Patricia  Bryars,  phone 
(504)  736-2763. 

Update  List:  Matagorda  Island  Area 
block  602;  Brazos  Area  blocks  501  and 
506;  Galveston  Area  blocks  332,  383, 
392,  and  393;  High  Island  Area,  East 
Addition,  South  Extension  block  A-341; 
and  Garden  Banks  Area  blocks  166,  208. 
210.  211,  252,  299,  342,  and  381. 

(c)  Blocks  not  available  for  leasing: 
The  areas  offered  for  leasing  include  all 
those  blocks  shown  on  the  OCS  Leasing 
Maps  and  Official  Protraction  Diagrams 
hsted  in  paragraph  11  (a)  and  (b),  except 
for  those  blocks  or  partial  blocks  already 
under  lease  and  those  blocks  or  partial 
blocks  listed  in  (1),  (2),  and  (3)  below. 

A  list  of  Western  Gulf  of  Mexico  blocks 
currently  under  active  lease  is  included 
at  the  end  of  this  Notice. 

(1)  Flower  Garden  Banks  area:  No 
bids  will  be  accepted  on  the  following 
blocks  at  the  Flower  Garden  Banks 
National  Marine  Sanctuary:  High  Island 
Area,  East  Addition,  South  Extension, 
blocks  A-375  and  A-398. 

(2)  Navy  Mine  Warfare  Training  area: 
No  bids  vfiW  be  accepted  on  the 


following  blocks  located  off  Corpus 
Christi  which  have  been  identified  by 
the  Navy  as  needed  for  testing 
equipment  and  training  mine  warfare 
persoimel:  Mustang  Island  Area  blocks 
793,  799,  and  816. 

(3)  Blocks  not  available  for  leasing 
due  to  appeals:  The  lease  status  of  the 
following  blocks  are  currently  under 
appeal  and  therefore  these  blocks  are 
unavailable  for  leasing  in  this  sale: 
Galveston  Area,  South  Addition,  block 
A-125;  and  Brazos  Area  block  578. 

13.  Lease  Terms  and  Stipulations. 

(a)  Leases  resulting  frt>m  this  sale  will 
have  initial  terms  as  shown  on  the 
Stipulations,  Lease  Terms,  and  Bidding 
Systems  Map  applicable  to  this  Notice 
and  will  be  on  Form  MMS-2005  (March 
1986).  Copies  of  the  map  and  lease  form 
are  available  from  the  Gulf  of  Mexico 
regional  office  (see  paragraph  14(a)). 

(b)  The  applicability  of  the 
stipulations  which  follow  is  as  showrn 
on  the  map  described  in  paragraph  13(a) 
and  as  supplemented  by  references  in 
this  Notice. 

Stipulation  No.  1 — Topographic 
Features 

(This  stipulation  will  be  included  in 
leases  located  in  the  areas  so  indicated 
in  the  Biological  Stipulation  Map 
Package  associated  with  this  Notice  and 
which  is  available  from  the  Gulf  of 
Mexico  regional  office  (see  paragraph 
14(a)) 

The  banks  that  cause  this  stipulation 
to  be  applied  to  blocks  of  the  Western 
Gulf  are: 


No  activity  zone 

Bank  name 

defined  t>y  isotiath 

(meters) 

Shelf  Edge  Banks: 

West  Flower  Gar- 

100 (defined  by  V4  V* 

den  Bank'. 

V4  system) 

East  Flower  Garden 

100  (defined  by  V4  Va 

Bank'. 

V*  system) 

MacNeil  Bank  

82 

29  Fathom  Bank  .... 

64 

Rankin  Bank  

85 

Geyer  Bank  

85 

Elvers  Bank  

85 

Bright  Bankz 

85 

McGrail  Bank  2 

85 

Rezak  Bank^ 

85 

Sidner  Bank^ 

85 

Parker  Bank  2 

85 

Stetson  Bank  

62 

Appelbaum  Bank  ... 

85 

Low  Relief  Banks  3; 

Mysterious  Bank  .... 

74.  76,  78,  80,  84 

Coffee  Lump 

Various 

Blackfish  RkJge 

70 

Big  Dunn  Bar 

65 

Small  Dunn  Bar  

65 

32  Fathom  Bank  .... 

52 

Claypile  Bank*  

50 

South  Texas  Banks*: 

Dream  Bank  

78.82 

Bank  name 

No  activity  zone 

defined  by  isobath 

(meters) 

Soutfiem  Bank 

Hospital  Bank  

North  Hospital  Bank 

Aransas  Bank  

South  Baker  Bank  . 
Baker  Bank 

80 
70 
68 
70 
70 
70 

'  Flower  Garden  Banks — In  paragraph  (c)  a 
"4-Mile  Zone"  rather  than  a  "1-Mile  Zone- 
applies. 

*  Central  Gulf  of  Mexico  bark  with  a  portkxi 
of  its  "1-Mlle  Zone"  and/or  "3-Mile  Zone"  in 
the  Westem  Gulf  of  Mexico. 

3  Low  Relief  Banks— Only  paragraph  (a)  ap- 
plies. 

<  Claypile  Bank— Paragraphs  (a)  and  (b) 
apply.  In  peiragraph  (b)  monitoring  of  the  efflu- 
ent to  determine  ttie  effect  on  the  biota  of 
Claypile  Bank  shall  be  required  rather  than 
shunting. 

^Souwi  Texas  Banks — Only  paragraphs  (a) 
and  (b)  apply. 

(a)  No  activity  including  structures, 
drilling  rigs,  pipelines,  or  anchoring 
will  be  allowed  within  the  listed  isobath 
("No  Activity  Zone"  as  shown  in  the 
aforementioned  Biological  Stipulation 
Map  Package)  of  the  banks  as  listed 
above. 

(b)  Operations  within  the  area  shown 
as  "1.000-Meter  Zone"  in  the 
aforementioned  Biological  Stipulation 
Map  Package  shall  be  restricted  by 
shunting  all  drill  cuttings  and  drilling 
fluids  to  the  bottom  through  a  downpipe 
that  terminates  an  appropriate  distance, 
but  no  more  than  10  meters,  from  the 
bottom. 

(c)  Operations  within  the  area  shown 
as  "1-Mile  Zone"  in  the  aforementioned 
Biological  Stipulation  Map  Package 
shall  be  restricted  by  shunting  all  drill 
cuttings  and  drilling  fluids  to  the 
bottom  through  a  downpipe  that 
terminates  an  appropriate  distance,  but 
no  more  than  10  meters,  from  the 
bottom.  (Where  there  is  a  "1-Mile 
Zone"  designated,  the  "1,000-Meter 
Zone"  in  paragraph  (b)  is  not 
designated.) 

(d)  Operations  within  the  area  shown 
as  "3-Mile  Zone"  in  the  aforementioned 
Biological  Stipulation  Map  Package 
shall  be  restricted  by  shunting  all  drill 
cuttings  and  drilling  fluids  from 
development  operations  to  the  bottom 
through  a  downpipe  that  terminates  an 
appropriate  distance,  but  no  more  than 
10  meters,  from  the  bottom. 

Stipulation  No.  2 — Military  Areas 

(This  stipulation  will  be  included  in 
leases  located  within  the  Warning  Areas 
as  shown  on  the  map  described  in 
paragraph  13(a)) 

(a)  Hold  and  Save  Harmless 

Whether  compensation  for  such 
damage  or  injury  might  be  due  under  a 


theory  of  strict  or  absolute  liability  or 
otherwise,  the  lessee  assumes  all  risks  of 
damage  or  injiuy  to  persons  or  property, 
which  occur  in,  on,  or  above  the  Outer 
Continental  Shelf  (OCS),  to  any  persons 
or  to  any  property  of  any  person  or 
persons  who  are  agents,  employees,  or 
invitees  of  the  lessee,  its  agents, 
independent  contractors,  or 
subcontractors  doing  business  with  the 
lessee  in  connection  with  any  activities 
being  performed  by  the  lessee  in.  on.  or 
above  the  OCS.  if  such  injury  or  damage 
to  such  person  or  property  occurs  by 
reason  of  the  activities  of  any  agency  of 
the  United  States  Government,  its 
contractors  or  subcontractors,  or  any  of 
its  officers,  agents  or  employees,  being 
conducted  as  a  part  of,  or  in  connection 
with,  the  programs  and  activities  of  the 
command  headquarters  listed  in  the 
following  table. 

Notwithstanding  any  limitation  of  the 
lessee's  liability  in  Section  14  of  the 
lease,  the  lessee  assiunes  this  risk 
whether  such  injury  or  damage  is 
caused  in  whole  or  in  part  by  any  act 
or  omission,  regardless  of  negligence  or 
fault,  of  the  United  States,  its 
contractors  or  subcontractors,  or  any  of 
its  officers,  agents,  or  employees.  The 
lessee  further  agrees  to  indemnify  and 
save  harmless  the  United  States  against 
all  claims  for  loss,  damage,  or  injury 
sustained  by  the  lessee,  or  to  indemnify 
and  save  harmless  the  United  States 
against  all  claims  for  loss,  damage,  or 
injury  sustained  by  the  agents, 
employees,  or  invitees  of  the  lessee,  its 
agents,  or  any  independent  contractors 
or  subcontractors  doing  business  with 
the  lessee  in  connection  with  the 
programs  and  activities  of  the 
aforementioned  military  installation, 
whether  the  same  be  caused  in  whole  or 
in  part  by  the  negligence  or  fault  of  the 
United  States,  its  contractors,  or 
subcontractors,  or  any  of  its  officers, 
agents,  or  employees  and  whether  such 
claims  might  be  sustained  under  a 
theory  of  strict  or  absolute  liability  or 
otherwise. 

(b)  Electromagnetic  Emissions 

The  lessee  agrees  to  control  its  own 
electromagnetic  emissions  and  those  of 
its  agents,  employees,  invitees, 
independent  contractors  or 
subcontractors  emanating  from 
individual  designated  defense  warning 
areas  in  accordance  with  requirements 
specified  by  the  commander  of  the 
command  headquarters  listed  in  the 
following  table  to  the  degree  necessary 
to  prevent  damage  to,  or  unacceptable 
interference  with.  Department  of 
Defense  flight,  testing,  or  operational 
activities,  conducted  within  individual 
designated  warning  areas.  Necessary 
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monitoring  control,  and  coordination 
with  the  lessee,  its  agents,  employees, 
invitees,  independent  contractors  or 
subcontractors,  will  be  effected  by  the 
commander  of  the  appropriate  onshore 
military  installation  conducting 
operations  in  the  particular  warning 
area;  provided,  however,  that  control  of 
such  electromagnetic  emissions  shall  in 
no  instance  prohibit  all  manner  of 
electromagnetic  communication  during 
any  period  of  time  between  a  lessee,  its 
agents,  employees,  invitees, 
independent  contractors  or 
subcontractors  and  onshore  facilities. 

(c)  Operational 

The  lessee,  when  operating  or  causing 
to  be  operated  on  its  behalf,  boat,  ship, 
or  aircraft  traffic  into  the  individual 
designated  warning  areas  shall  enter 
into  an  agreement  with  the  commander 
of  the  individual  command 
headquarters  listed  in  the  following  list, 
upon  utilizing  an  individual  designated 
warning  area  prior  to  commencing  such 
traffic.  Such  an  agreement  will  provide 
for  positive  control  of  boats,  ships,  and 
aircraft  operating  into  the  warning  areas 
at  all  times. 

W-228— Chief,  Naval  Air  Training, 
Naval  Air  Station.  Office  No.  206, 
Corpus  Christi.  Texas  78419-5100. 
Telephone:  (512)  93^3862/3902 
W-602— Headquarters  ACC/DOSR, 
Detachment  1 ,  Operations 
Headquarters,  U.S.  Strategic  Air 
Command,  Offutt  AFB,  Nebraska 
68113-5550,  Telephone:  (402)  294- 
2334 

Stipulation  No.  3 — Operations  in  the 
Naval  Mine  Warfare  Area 

(This  stipulation  will  apply  to  leases 
located  in  Mustang  Island  Area,  East 
Addition,  blocks  732.  733,  and  734) 

(a)  The  placement,  location,  and 
planned  periods  of  operation  of  surface 
structures  on  this  lease  during  the 
exploration  stage  are  subject  to  approval 
by  the  Regional  Director  (RD).  Minerals 
Management  Service  Gulf  of  Mexico 
Region,  after  the  review  of  the  operator's 
Exploration  Plan  (EP).  Prior  to  approval 
of  the  EP,  the  RD  will  consult  with  the 
Commander,  Mine  Warfare  Command, 
in  order  to  determine  the  EP's 
compatibility  with  scheduled  military 
operations.  No  permanent  structiues  nor 
debris  of  any  kind  shall  be  allowed  in 
the  area  covered  by  this  lease  during 
exploration  operation^ 

(b)  To  the  extent  possible,  sub- 
seafloor  development  operations  for 
resources  subsurface  to  this  area  should 
originate  outside  the  area  covered  by 
this  lease.  Any  above-seafloor 
development  operations  within  the  area 


covered  by  this  lease  must  be 
compatible  with  scheduled  military 
operations  as  determined  by  the 
Commander,  Mine  Warfere  Command. 
The  lessee  will  consult  with  and 
coordinate  plans  for  above-seafloor 
development  activities  (including 
abandonment)  with  the  Commander. 
Mine  Warfare  Command.  The 
Development  Operations  Coordination 
Dociunent  (DOCD)  must  contain  the 
locations  of  any  permanent  structures, 
fixed  platforms,  pipelines,  or  anchors 
planned  to  be  constructed  or  placed  in 
the  area  covered  by  this  lease  as  part  of 
such  development  operations.  The 
DOCD  must  also  contain  the  written 
comments  of  the  Commander,  Mine 
Warfare  Command  on  the  proposed 
activities.  Prior  to  the  approval  of  the 
DOCD.  the  RD  will  consult  with  the 
Commander  in  order  to  determine  the 
EKXD's  compatibility  with  scheduled 
military  operations. 

For  more  information,  consultation, 
and  coordination,  the  lessee  must 
contact:  Commander,  Mine  Warfare 
Command,  325  Fifth  Street,  SE.,  Corpus 
Christi,  Texas  78419-5032,  Phone:  (512) 
939-4895. 

14.  Information  to  Lessees,  (a) 
Supplemental  Documents.  For  copies  of 
the  various  docimients  identified  as 
available  fit>m  the  Gulf  of  Mexico 
regional  office,  prospective  bidders 
should  contact  the  Public  Information 
Unit,  Minerals  Management  Service. 
1201  Elmwood  Park  Boulevard,  New 
Orleans,  Louisiana  70123-2394.  either 
in  writing  or  by  telephone  at  (800)  200- 
GULF  or  (504)  736-2519.  For  additional 
information,  contact  the  Regional 
Supervisor  for  Leasing  and  Environment 
at  that  address  or  by  telephone  at  (504) 
736-2759. 

(b)  Navigation  Safety.  Operations  on 
some  of  the  blocks  offered  for  lease  may 
be  restricted  by  designation  of  fairways, 
precautionary  zones,  anchorages,  safety 
zones,  or  traffic  separation  schemes 
established  by  the  U.S.  Coast  Guard 
pursuant  to  the  Ports  and  Waterways 
Safety  Act  (33  U.S.C.  1221  et  seq.).  as 
amended. 

U.S.  Army  Corps  of  Engineers  (COE) 
permits  are  required  for  construction  of 
any  artificial  islands,  installations,  and 
other  devices  permanently  or 
temporarily  attached  to  the  seabed 
located  on  the  OCS  in  accordance  with 
section  4(e)  of  the  OCS  Lands  Act,  as 
amended. 

For  additional  information, 
prospective  bidders  should  contact  Lt. 
Commander  Ken  Parris,  Assistant 
Marine  Port  Safety  Officer,  8th  Coast 
Guard  District,  Hale  Boggs  Federal 
Building,  New  Orleans.  Louisiana 
70130.  (504)  589-6901.  For  COE 


information,  prospective  bidders  should 
contact  Mr.  Dolan  Dunn,  Chief 
Evaluation  Section.  Regulatory  Branch. 
Post  Office  Box  1229.  Galveston.  Texas 
77553.  (409)  766-3935. 

(c)  Offshore  Pipelines.  Bidders  are 
advised  that  the  Department  of  the 
Interior  and  the  Department  of 
Transportation  have  entered  into  a 
Memorandimi  of  Understanding,  dated 
May  6, 1976,  concerning  the  design, 
installation,  operation,  and  maintenance 
of  offshore  pipelines.  Bidders  should 
consult  both  Departments  for 
regulations  applicable  to  offshore 
pipelines. 

(d)  &-Year  Leases.  Bidders  are  advised 
that  any  lease  issued  for  a  term  of  8 
years  will  be  cancelled  after  5  years, 
following  notice  pursuant  to  the  OCS 
Lands  Act.  as  amended,  if  within  the 
initial  5-year  period  of  the  lease,  the 
drilling  of  an  exploratory  well  has  not 
been  initiated;  or  if  initiated,  the  well 
has  not  been  drilled  in  conformance 
with  the  approved  exploration  plan 
criteria;  or  if  there  is  not  a  suspension 
of  operations  in  effect.  Bidders  are 
referred  to  30  CFR  256.37  and  the  MMS 
Gulf  of  Mexico  OCS  Region  Letter  to 
Lessees  of  February  13. 1995. 

(e)  Affirmative  Action.  Revision  of 
Department  of  Labor  regulations  on 
affirmative  action  requirements  for 
Government  contractors  (including 
lessees)  has  been  deferred,  pending 
review  of  those  regulations  (see  Federal 
Register  of  August  25, 1981,  at  46  FR 
42865  and  42968).  Should  changes 
become  effective  at  any  time  before  the 
issuance  of  leases  resulting  from  this 
sale,  section  18  of  the  lease  form  (Form 
MMS-2005.  March  1986),  would  be 
deleted  from  leases  resulting  from  this 
sale.  In  addition,  existing  stocks  of  the 
affirmative  action  forms  described  in 
paragraph  5  of  this  Notice  contain 
language  that  would  be  superseded  by 
the  revised  regulations  at  41  CFR  60- 
1.5(a)(1)  and  60-1. 7(a)(1).  Submission  of 
Form  MMS-2032  (Jime  1985)  and  Form 
MMS-2033  (June  1985)  will  not 
invalidate  an  otherwise  acceptable  bid, 
and  the  revised  regulations' 
requirements  will  be  deemed  to  be  part 
of  the  existing  affirmative  action  forms. 

(f)  Ordnance  Disposal  Areas.  Bidders 
are  cautioned  as  to  the  existence  of  two 
inactive  ordnance  disposal  areas  in  the 
Corpus  Christi  and  East  Breaks  areas, 
shown  on  the  map  described  in 
paragraph  13(a).  These  areas  were  used 
to  dispose  of  ordnance  of  unknown 
composition  and  quantity.  These  areas 
have  not  been  used  since  about  1970. 
Water  depths  in  the  Corpus  Christi  area 
range  from  approximately  600  to  900 
meters.  Water  depths  in  the  East  Breaks 
area  range  from  approximately  300  to 
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700  meters.  Bottom  sediments  in  both 
areas  are  generally  soft,  consisting  of 
silty  clays.  Exploration  and 
development  activities  in  these  areas 
require  precautions  commensurate  with 
the  potential  hazards. 

(g)  Archaeological  Resources.  Bidders 
are  advised  that  a  Final  Rule  regarding 
archaeological  resources  was  published 
in  the  Federal  Register  on  October  21, 
1994  (59  FR  53091),  granting  specific 
authority  to  each  MMS  Regional 
Director  to  require  archaeological 
surveys  and  reports  (under  30  CFR  250, 
256,  260,  and  281)  and  the  submission 
of  these  reports  to  the  Regional  Director 
prior  to  exploration,  development  and 
production,  or  installation  of  lease-term 
or  right-of-way  pipelines.  MMS  Notice 
to  Lessees  (NTL)  91-02  (Outer 
Continental  Shelf  Archaeological 
Resources  Requirements  for  the  Gulf  of 
Mexico  OCS  Region)  published  in  the 
Federal  Register  on  nJecember  20, 1991 
(50  FR  66076)  effective  February  17, 
1992,  specifies  survey  methodology, 
linespacing,  and  archaeological  report 
writing  requirements  for  lessees  and 
operators  in  the  Gulf  of  Mexico  Region. 

Two  additional  documents  are 
available  fi-om  the  MMS  Gulf  of  Mexico 
Region  Public  Information  Office  (see 
paragraph  14(a)): 

"List  of  Lease  Blocks  Within  the  High- 
Probability  Area  for  Historic  Period 
Shipwrecks  on  the  OCS"  dated  January 
30, 1995.  This  list  supersedes  the  list 
promulgated  by  the  MMS  Letter  to 
Lessees  (LTL)  of  November  30,  1990. 

"List  of  Lease  Blocks  Within  the  High- 
Probability  Area  for  Prehistoric 
Archaeological  Resources  on  the  OCS" 
dated  January  30, 1995. 

Implementation  of  this  Final  Rule  and 
NTL  91-02  obviates  the  need  for  the 
Protection  of  Archaeological  Resources 
Stipulation  required  for  previous  issues. 

(h)  Proposed  Rigs  to  Reefs.  Bidders 
are  advised  that  there  are  OCS  artificial 
reef  sites  and  planning  sites  for  the  Gulf 
of  Mexico.  These  are  generally  located 
in  water  depths  of  \ess  than  200  meters. 
While  all  existing  and  proposed  sites 
require  a  permit  from  the  U.S.  Army 
Corps  of  Engineers,  this  "Rigs  to  Reefs" 
program  is  implemented  through  State 
sponsorship  through  the  following  State 
Coordinators: 
Alabama  Mr.  WaUer  M.  Tatum,  (334) 

968-7578 
Louisiana  Mr.  Rick  Kasprzak,  (504)  765- 

2375 
Mississippi  Mi.  Mike  Buchanan,  (601) 

385-5860 
Texas  Ms.  Jan  Coulbertson,  (713)  474- 

2811 

For  more  information,  on  artificial 
reef  sites,  prospective  bidders  should 


contact  the  above  listed  State  Artificial 
Reef  Coordinators  for  their  areas  of 
interest. 

(i)  Proposed  Lightering  Zones.  Bidders 
are  advised  that  the  U.S.  Coast  Guard 
has  proposed  designating  certain  areas 
of  the  Gulf  of  Mexico  (60  FR  1958  of 
January  5, 1995),  as  lightering  zones  for 
the  purpose  of  permitting  single  hull 
vessels  to  off-load  oil  within  the  U.S. 
Exclusive  Economic  Zone.  Such 
designation  may  have  implications  for 
oil  and  gas  operations  in  the  areas. 
Additional  information  may  be  obtained 
from  Lieutenant  Commander  Stephen 
Kantz,  Project  Manager,  Oil  Pollution 
Act  (OPA  90)  Staff,  at  (202)  267-6740. 

(j)  Statement  Regarding  Certain 
Geophysical  Data.  Pursuant  to  Sections 
18  and  26  of  the  OCS  Lands  Act,  as 
amended,  and  the  regulations  issued 
thereunder,  MMS  has  a  right  of  access 
to  certain  geophysical  data  and 
information  obtained  or  developed  as  a 
result  of  operations  on  the  OCS.  MMS 
is  sensitive  to  the  concerns  expressed  by 
industry  regarding  the  confidentiality  of 
individual  company  work  products  and 
client  lists  and  the  potential  burden  of 
responding  to  a  myriad  of  requests  fi-om 
MMS  pertaining  to  the  existence  and 
availability  of  these  types  of  reprocessed 
geophysical  data.  To  resolve  the 
concerns  of  both  industry  and  MMS 
with  respect  to  such  cases,  MMS  has 
worked  with  industry  to  develop  the 
requirements  contained  within 
paragraph  3(b")  Method  of  Bidding 
above.  These  requirements  are  being 
imposed  on  a  trial  basis  to  determine 
their  effectiveness  and  are  subject  to 
modification  in  future  sales. 

The  details  of  this  requirement  are 
specified  in  the  document  "Trial 
P'rocedures  for  Access  to  Certain 
Geophysical  Data  in  the  Gulf  of 
Mexico,"  which  is  provided  in  the  Sale 
Notice  package  and  which  is  available 
upon  request  fi-om  the  MMS  Gulf  of 
Mexico  Region  Public  Information 
Office  (see  paragraph  14(a)).  In  brief, 
these  requirements  include: 

1.  li  the  period  for  ninety  (90)  days 
after  the  sale,  bidders  will  allow  MMS 
to  inspect  such  data  within  seven  (7) 
days  of  a  written  request  fi-om  MMS, 
and  upon  further  written  request  will 
transmit  to  MMS^within  ten  (10) 
working  days,  such  data.  After  this 
ninety  day  period,  a  response  time  of 
thirty  (30)  days  following  an  MMS 
written  request  will  be  considered 
adequate. 

2.  Successful  bidders  must  retain  such 
data  for  three  (3)  years  after  the  sale,  and 
unsuccessful  bidders  must  retain  such 
data  for  six  (6)  months  after  the  sale,  for 
possible  acquisition  by  MMS. 


For  the  six  (6)  month  period  after  the 
sale,  based  on  a  review  of  the  allowable 
cost  of  data  reproduction  to  MMS  for 
three-dimensional  and  two-dimensional 
data  sets,  the  company  providing  the 
reprocessed  data  will  be  reimbursed  at 
a  rate  of  $480  per  block  or  part  thereof 
for  three-dimensional  data  and  $2  per 
line  mile  for  two-dimensional  data. 
Afterwards,  reimbursement  will  be 
subject  to  the  terms  and  conditions  of  30 
CFR  251.13(a). 

All  geophysical  data  and  information 
obtained  and  reviewed  by  MMS 
pursuant  to  these  procedures  shall  be 
held  in  the  strictest  confidence  and 
-treated  as  proprietary  in  accordance 
with  the  applicable  terms  of  30  CFR 
251.14. 

For  additional  information,  contact 
the  MMS  Gulf  of  Mexico  Regional  Office 
of  Resource  Evaluation  at  (504)  736- 
2720. 

(k)  Information  about  Indicated 
Hydrocarbons.  Bidders  are  advised  that 
MMS  makes  available,  about  3  months 
prior  to  a  lease  sale,  a  list  of  un  leased 
tracts  having  well  bores  with  indicated 
hydrocarbons.  Basic  information 
relating  to  production,  well  bores,  and 
pay  range  for  each  tract  is  included  in 
the  list.  The  list  is  available  from  the 
Pubhc  Information  Unit,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  New  Orleans,  Louisiana 
70123-2394;  telephone  (800)  20O-GULF 
or  (504) 736-2519. 

(1)  Minimizing  Oil  and  Gas  Structures 
Near  the  Flower  Garden  Banks.  Bidders 
are  reminded  of  Notice  to  Lessees  and 
Operators  (NTL)  85-8,  "Minimizing  Oil 
and  Gas  Structures  in  the  Gulf  of 
Mexico,"  dated  November  26, 1985. 
Section  11  of  the  NTL  sets  forth  the 
MMS'  policy  with  regard  to  the 
minimization  of  structures  for  drilling, 
development,  and  production  on  OCS 
leases.  The  policy  requires  that  such 
structures  including  lease-term 
pipelines  be  placed  in  a  manner  that 
causes  minimum  interference  with  other 
significant  uses  of  the  OCS.  Please  be 
advised  that  the  MMS  will  strictly 
adhere  to  this  policy  when  reviewing 
Exploration  Plans  and  Development 
Operations  Coordination  Documents 
which  propose  the  use  or  installation  of 
such  structures  within  the  "Four-Mile 
Zone"  and  adjacent  areas  siurounding 
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the  Flower  Garden  Banks  National 

Marine  Sanctuary. 

Cynthia  Quarterman, 

Director,  Minerals  Management  Service. 

Approved:  August  4, 1995. 
Bob  Armstrong, 

Assistant  Secretary,  Land  and  Minerals 
Management. 

Western  Gulf  of  Mexico  Leased  Lands 

June  21, 1995 

Descriptions  of  blocks  listed  represent 
all  Federal  acreage  leased  unless 
otherwise  noted. 

South  Padre  Island 

1030. 1040, 1052, 1059, 1060, 1063, 
1064, 1069, 1073. 1111, 1112, 1122. 
1125, 1134, 1151, 1166 

North  Padre  Island 

897,  908.  956,  957,  967,  968,  969,  976, 
989 

North  Padre  Island,  East  Addition 

892,  911,  913,  970,  974.  975,  990,  993, 
995,  996, 1011, 1014, 1018,  A-6,  A-8, 
A-10,  A-12,  A-23,  A-27,  A-28,  A-38, 
A-42,  A-43,  A-45,  A-46,  A-48,  A-55, 
A-59,  A-64,  A-69.  A-70,  A-72,  A-75, 
A-76,  A-86.  A-87 

Mustang  Island 

737.  738.  739,  740.  742,  743,  752,  754, 
756, 757, 758, 759,  762.  763,  767,  779, 
780.  781.  782.  783.  784,  785,  786.  787, 
789,  791,  801.  803,  804.  805.  806,  807. 
810, 812, 813,  814,  824,  826,  828.  829, 
831,  833,  838,  842,  843.  846.  847,  848. 
851,  855,  858,  859,  868,  873,  875,  876, 
879,  A-1,  A-2,  A-5,  A-6,  A-7,  A-10, 
A-11,  A-12.  A-14.  A-15,  A-16,  A-17, 
A-19.  A-20,  A-22,  A-26,  A-27.  A-31, 
A-32,  A-33.  A-38 

Mustang  Island.  East  Addition 

733,  735,  736,  A-51.  A-52,  A-53.  A-57, 
A-58,  A-61.  A-65,  A-85,  A-66,  A-95, 
A-96.  A-97,  A-110.  A-111,  A-112.  A- 
121,  A-122.  A-124,  A-152,  A-153 

Matagorda  Island 

487, 518. 519, 520. 526.  527.  528,  529, 
555.  556.  557,  564.  565,  566.  568.  569, 
586,  587. 588, 589. 591.  592.  604. 605. 
606,  616. 617,  618,  619,  620.  622,  623, 
624, 631, 632,  633,  634  (Seaward  of  8(g) 
Line),  635,  636. 637.  638,  639,  650,  651. 
652.  653,  654,  656. 657.  658.  663, 664, 
665.  667,  668,  669,  670,  671.  672.  673. 
674.  676,  678,  679,  680,  681.  682.  683. 
685,  686,  687,  688,  689,  696,  697,  699, 
700,  701,  703,  704,  705,  706,  707, 708, 
709,  710,  711,  712,  713,  714,  715.  716. 
A-4,  A-5.  A-7.  A-8 

Brazos 

341.  342,  364,  365,  375,  376,  377,  378, 
396,  397.  398,  399, 411. 412,  413,  415, 


416,  417,  431,  432,  434,  435  (Seaward  of 
8(g)  Line),  436,  437,  439,  450,  451.  452 
(EV2),  453.  454.  455,  456,  457,  458,  459, 
466.  468,  469,  470.  471. 473.  474. 475, 
476, 477,  488,  490,  491. 493,  494. 495, 
4%,  498,  502,  504,  507.  509.  514.  515, 
517,  531, 532, 536,  537,  538,  539, 541, 
542,  543,  544,  545,  546,  549,  550,  552, 
570, 572,  575,  577,  579,  580,  581, 585, 
611, 612,  613,  614,  615,  A-1,  A-2,  A- 
3,  A-6,  A-7,  A-6,  A-9,  A-10,  A-17.  A- 
19,  A-20,  A-21,  A-22.  A-23,  A-24.  A- 
25,  A-31,  A-37,  A-38,  A-39,  A-^2,  A- 
43 

Brazos,  South  Addition 

A-46,  A-47.  A-48,  A-51,  A-52,  A-53, 
A-61.  A-62.  A-65.  A-€6,  A-69,  A-70, 
A-71.  A-75,  A-76.  A-77.  A-84,  A-85, 
A-101,  A-102.  A-104.  A-105,  A-106. 
A-131,  A-132.  A-133 

Galveston 

144. 152. 180. 182. 189. 190. 191. 192, 
209,  210,  211,  212,  213.  222.  223,  227, 
237, 238, 239. 240, 241. 242.  244,  252. 
255, 256, 257,  258,  265,  266,  267,  268. 
270,  271,  272,  273,  274,  281,  283,  285. 
286.  288.  289.  290.  294,f95 
(SV2NEV4NEV4;  NWV4NEV4: 
W»/iSWV4NEV4:  NEV4SWV4NEV4: 
N»/iSEy4NEV4;  W%;  Wy2NWV4SEV4: 
SViSEVi),  296  (NEV4:  NEV4NEV4NWV4: 
SV2NEV4NWV4;  SEV4NWV4; 
SV2SWV4NWV4:  NV2SWV4: 
NEV4SWV4SWV4;  NV2SEV4SWV4: 
N'/iSEV4;  NV2SWV4SEy4;  SEy4SEV4). 
297, 298,  299, 300,  301,  302,  303,  312, 
313, 314, 315, 316,  317,  319,  320,  321, 
322, 323,  324,  325,  327,  328.  329.  330, 
333, 334, 343, 344,  346,  347,  348,  349, 
350,  353,  357,  358,  359,  360, 362,  363, 
380,  385,  386,  390,  391,  394,  395, 418, 
420.  421.  428.  429.  465.  A-2.  A-3,  A- 
10.  A-15,  A-16,  A-18.  A-20,  A-21,  A- 
24.  A-34.  A-35,  A-39.  A-40.  A-41.  A- 
42.  A-49.  A-50,  A-86,  A-96.  A-101.  A- 
105,  A-110,  A-111 

Galveston,  South  Addition 

A-122,  A-142,  A-143,  A-144,  A-145, 
A-188,  A-192,  A-194.  A-213,  A-215, 
A-218.  A-248 

High  Island 

19,  21.  22.  34,  36,  47,  52.  53,  66,  69,  71, 
72,  73,  86,  90. 92.  93.  95. 105. 109. 110, 
111,  115, 116, 117, 131. 134. 135  (NVi; 
Ni/^SVj;  SWy4SWy4;  W^/iSEy4SWy4; 
NEy4SEy4SWy4;  NViSV^SEy.),  136  (E»/i; 
E^ANEy4SWV4;  S»/8SEy4SWy4),  137, 138 
(N*/^),  139, 140, 141, 142, 143, 153, 154, 
155  (W>/i),  156, 158, 159. 160, 161 
(NWy4NEy4NWy4:  S>/jNEy4NWy4; 
WyaNWy.;  SEV4NWV4; 
NEy4NEy4SWy4;  WyiNEy4SWV4; 

Nwy4Swy4;  NWV4Swy4Swy4),  162, 

163, 164, 165, 169,  170, 176, 177, 179, 
193, 194, 195, 196, 197, 199,  200,  201, 


202, 205,  206, 207, 208,  228,  229,  230, 
231, 232, 234, 235, 236, 261,  262,  263, 
A-2,  A-3,  A-4.  A-5,  A-6,  A-9,  A-10, 
A-12,  A-16,  A-18,  A-19.  A-20.  A-21. 
A-22.  A-23,  A-24,  A-25,  A-26,  A-36, 
A-37,  A-42,  A-44,  A-45,  A-46,  A-52, 
A-53,  A-60.  A-61,  A-62,  A-63,  A-64, 
A-68,  A-73,  A-77,  A-78.  A-83,  A-67, 
A-lOO,  A-125,  A-127,  A-128,  A-129, 
A-130,  A-133 

High  Island,  South  Addition 

A-417,  A-421,  A-422.  A-438,  A-441, 
A-442,  A-443,  A-444,  A-446,  A-447, 
A-448,  A-451,  A-462,  A-465,  A-466. 
A-467.  A-^68.  A-469.  A-471,  A-472, 
A-474,  A-475,  A-477,  A-479,  A-486, 
A-488,  A-489,  A-490,  A-491,  A-493. 
A-494,  A-496,  A-497,  A-498.  A-499. 
A-500.  A-501.  A-510,  A-511.  A-512. 
A-513,  A-515,  A-517.  A-518.  A-519, 
A-520,  A-521,  A-523.  A-528.  A-530. 
A-531,  A-532,  A-535.  A-536,  A-537, 
A-538,  A-539.  A-540.  A-544,  A-545. 
A-546.  A-547.  A-548.  A-549.  A-550. 
A-551.  A-552,  A-553,  A-555,  A-556, 
A-557,  A-560,  A-561,  A-562,  A-563, 
A-564,  A-568,  A-5 70,  A-571.  A-572, 
A-573,  A-574,  A-576,  A-577.  A-582, 
A-583,  A-586,  A-587,  A-588,  A-589, 
A-590,  A-591.  A-595,  A-596 

High  Island.  East  Addition 

38,  39,  45.  46.  74.  75.  76.  85.  118.  119. 
120, 128, 129, 130, 166, 167,  A-168,  A- 
169,  A-170,  A-171,  A-172,  A-173,  A- 
174.  A-175.  A-176.  A-177.  A-180,  A- 
187,  A-192,  A-200,  A-201,  A-217,  A- 
218,  A-224,  A-231,  A-243,  A-245,  A- 
246,  A-247,  A-250,  A-253,  A-257,  A- 
258,A-259 

High  Island,  East  Addition.  South 
Extension 


A-260, 
A-269, 
A-276, 
A-283, 
A-291. 
A-303. 
A-313, 
A-323, 
A-331, 
A-340, 
A-347. 
A-352, 
A-362. 
A-371, 
A-379, 
A-386, 
A-395, 


A-261. 
A-270. 
A-279. 
A-285. 
A-292. 
A-305. 
A-314. 
A-325. 
A-332. 
A-342. 
A-348. 
A-355, 
A-365, 
A-372, 
A-380. 
A-389. 
A-396. 


A-262. 
A-271, 
A-280, 
A-286, 
A-300, 
A-309, 
A-315, 
A-326, 
A-334, 
A-343, 
A-349, 
A-356, 
A-368. 
A-373, 
A-382, 
A-391, 
A-397. 


A-263, 
A-272, 
A-281, 
A-287, 
A-301, 
A-310, 
A-316, 
A-327, 
A-335. 
A-345, 
A-350, 
A-359, 
A-369, 
A-376. 
A-384, 
A-392, 
A-402, 


A-266, 
A-273, 
A-282, 
A-288. 
A-302, 
A-3 12, 
A-317, 
A-330. 
A-339, 
A-346, 
A-351, 
A-360, 
A-370, 
A-378, 
A-385, 
A-393, 
A-403 


Sabine  Pass 

17, 18,  40 

East  Breaks 

109. 110. 112. 117. 122, 154, 156, 157, 
158. 159, 160, 161, 165, 167, 168, 169. 
173, 197,  209,  212.  213,  237,  238,  256, 
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294,  295,  296, 
343,  344,  345, 
402,  403,  430, 
507,  518,  520, 
593,  598,  599, 
609,  637,  638, 
644,  645,  646, 
683,  684.  685, 
692.  728.  729. 
784.785.901. 
946. 947, 948, 
991,992,994 

Garden  Banks 

21,  22,  26.  28, 
75,  76,  83,  84. 
119. 120. 127. 
141. 142. 147. 
165.171.172. 
191. 192,  201, 
215,216,217, 
240, 248, 254, 
261,  265,  269, 
287, 290.  291. 
322.323,343. 
386.  387.  388, 
420,423,424. 
430.431.432. 
471.472.473. 
499.  506.  507. 
516.517,520. 
555, 556, 557. 
599.600.601. 
639,644.645. 
697.  727.  738, 
768. 769. 772. 
804.  806.  812. 
877. 885. 902. 
930. 938. 939. 
975 

Port  Isabel 


303, 305, 
346, 386, 
431,473, 
562,  563, 
602, 604, 
639, 640, 
647, 648, 
686, 688, 
732,  739, 
902,  904, 
949,  987, 


329, 330,  342, 
388,  389,  390, 
474, 475,  506, 
564,  565,  566, 
605,  607,  608, 
641,  642,  643, 
649,  653, 654, 
689,690,691, 
740,  741, 783, 
943,  944,  945, 
988,  989,  990, 


National  Parte  Service 


29,  65,  66. 70 
85. 102. 103. 
128, 134. 135 
158, 159, 161 
180, 184, 186 
202, 203,  209 
224, 225, 235 
255, 257,  258 
278, 279,  280 
298, 300,  302 
344, 345,  371 
389, 405,  406 
425,426,427 
463, 464,  468 
474, 475,  476 
508, 512,  513 
535, 543,  544 
558, 559,  562 
602, 603.  607 
646, 653.  656 
739. 740.  741 
782. 783.  784 
826. 833.  848 
903. 919.  920 
940, 947,  963 


.71,72,73, 
115,117, 
,  136, 140. 
, 162, 164, 
, 189, 190. 
. 212. 213. 
, 236, 237, 
, 259, 260, 
. 281, 282, 
, 304, 319. 
.  379.  382. 
.416.419. 
. 428. 429, 
.  469.  470. 
. 477. 498. 
.514,515. 
. 550. 554. 
. 563. 598. 
,608,612, 
,  683, 694, 
,  754, 767. 
. 785. 803. 
.  849,  850. 
.921.929. 
. 964. 974. 


39,  40,  81,  82.  125.  126. 130. 131, 174. 
175. 216. 218.  393. 436. 437. 438,  481, 
482,  483,  519,  520, 524, 525.  526,  527, 
563,  564,  568,  569,  570, 571, 572,  610, 
611, 613, 653. 654.  655,  656,  657,  696, 
697, 698, 700,  701,  740,  741 

Alaminos  Canyon 

20,  21,  22,  23,  24,  25,  26,  65, 192,  236. 
237. 261. 280.  305.  336. 337,  380,  398. 
441. 442, 485,  489,  490,  491,  529,  533, 
534,  556,  557,  558. 599. 600.  601,  602, 
644,  645,  646,  647,  648,  687,  691,  719, 
720.  726.  730.  731,  734,  735,  736,  763, 
764,  766,  767,  770,  774,  775,  780,  781, 
810,  811,  813,  814, 818, 827,  854,  856, 
857,  900,  901,  903, 904,  947,  951,  954 

Keathley  Canyon 

6,  7, 133, 134, 156, 157, 158, 159, 177, 
178. 179, 199,  201,  202, 221,  243.  245, 
246.  324,  583,  584 

[FR  Etoc.  95-19827  Filed  &-10-95;  8:45  am] 
MLUNO  coot  431(M«M> 


Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  in 
the  Possession  of  Knife  River  Indian 
Villages  National  Historic  Site,  National 
Park  Service,  Stanton,  ND 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003(d).  of  the 
completion  of  the  inventory  of  human 
remains  in  the  possession  of  the 
National  Park  Service  at  Knife  River 
Indian  Villages  National  Historic  Site. 
Stanton.  ND. 

A  detailed  inventory  and  assessment 
of  these  remains  has  been  made  by  the 
staff  of  Knife  River  Indian  Villages 
National  Historic  Site  in  consultation 
with  representatives  of  the  Three 
Affiliated  Tribes  of  North  Dakota. 

The  human  remains  represent  at  least 
nine  individuals  from  nine  sites 
recovered  within  the  Knife  River  Indian 
Villages  National  Historic  Site  during 
excavations  conducted  by  the 
University  of  North  Dakota  diu-ing 
1976-1981.  No  associated  funerary 
objects  were  identified.  Five  bone 
fragments  representing  one  individual 
were  recovered  from  Hidatsa  Site 
(32ME10).  Two  partial  human  teeth 
representing  one  individual  were 
recovered  from  Sakakawea  Site 
(32ME11).  One  bone  fragment 
representing  1  individual  was  recovered 
from  Scovill  site  (32ME409).  Two  bone 
fragments  representing  one  individual 
were  recovered  from  Long  Ridge 
Cemetery  Site  (32ME479).  Three  bone 
fragments,  1  tooth  fragment,  and  1  molar 
tooth  representing  one  individual  were 
recovered  from  Soni  Site  (32ME492). 
One  bone  fragment  representing  one 
individual  was  recovered  from  Ramble 
Site  (32ME496).  Two  concentrations  of 
bone  fragments  and  1  tooth  representing 
one  individual  were  recovered  fixjm 
Small  Site  (32ME498).  Three  bone 
fragments,  two  teeth  fragments,  and  one 
molar  tooth  representing  one  individual 
were  recovered  from  Sakakawea 
Cemetery  Site  (32ME493).  Four  bone 
fragments  and  one  tooth  surface 
representing  one  individual  were 
recovered  from  Buchfink  Burial  Area 
(32ME411).  No  known  individuals  were 
identified. 

Each  of  these  nine  sites  has  been 
identified  as  being  within  the  Hidatsa's 
traditional  occupation  area  based  on 
cultural  continuities,  historic  written 
records,  and  consultation  with  the 
Three  AffiUated  Tribes.  Based  on  the 


above  mentioned  information,  officials 
of  the  National  Park  Service  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (2),  there  is  a  relationship  of 
shared  groupjdentity  which  can  be 
reasonably  traced  between  the  Native 
American  human  remains  and  the  Three 
AffiUated  Tribes  of  North  Dakota. 

This  notice  has  been  sent  to  officials 
of  the  Three  AffiUated  Tribes. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiUated  with  these  hiunan  remains 
should  contact  Chas  Cartwright. 
Superintendent.  Knife  River  Indian 
Villages  National  Historic  Site,  PO  Box 
9,  Stanton.  ND  58571.  telephone— 
(701)745-3309.  before  September  11, 
1995.  Repatriation  of  the  human 
remains  the  Three  Affiliated  Tribes  of 
North  Dakota  will  begin  after  that  date 
if  no  additional  claimants  come 
forward. 


Dated:  August  7, 1995 
Francis  P.  McManamon 

Departmental  Consulting  Arcbeologist 
Chief,  Archeological  Assistance  Division 
[FR  Doc.  95-19927  Filed  8-10-95;  8:45  am] 

BILLING  CODE  4310-70-F 


Notice  of  Intent  to  Repatriate  Cultural 
Items  in  the  Possession  of  Knife  River 
Indian  Villages  National  Historic  Site, 
National  Park  Service,  Stanton,  ND 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  NoUce. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act  of  1990  of  the  intent  to 
repatriate  cultural  items  in  the 
possession  of  the  Knife  River  Indian 
Villages  National  Historic  Site  which 
meet  the  definition  of  "sacred  object" 
and  "unassociated  funerary  object" 
under  section  2  of  the  Act. 

Four  pipe  fragments  were  recovered 
from  surface  collection  or  excavation 
within  the  Knife  River  Indian  Villages 
National  Historic  Site.  One  wide- 
mouthed,  grey/brown  clay  pipe  bowl 
fragment  (Accession  #KNIU-00040, 
Catalog  #KNRI-72)  was  collected  from 
the  ground  surface  by  a  ranger  in  the 
park  diu-ing  the  1980s.  One  half  of  an 
orange  clay  pipe  (Accession  #KNRI- 
00072,  Catalog  #KNRI-120)  was 
collected  from  the  ground  surface  by  a 
ranger  from  the  Big  Hidatsa  Site 
(32ME12)  during  the  1980s.  One  smaU 
yellowish-white,  undecorated  kaolin 
pipe  stem  fragment  (Accession  #KNRI- 
00085,  Catalog  «KNRI-575)  excavated  at 
the  Sakakawea  Site  (32ME11)  by  the 
University  of  North  Dakota  in  1976/ 
1977.  One  clay  pipe  bowl  (Accession 
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#KNRI-O0085,  Catalog  #KNRI-802) 
excavated  at  the  Sakakawea  Site 
(32ME11)  by  the  University  of  North 
Dakota  in  1976/1977.  Representatives  of 
the  Hiree  Affiliated  Tribes -identified 
Knife  River  Indian  Villages  National 
Historic  Site — including  Big  Hidatsa 
Site,  and  Sakakawea  Site — as  part  of  the 
Hidatsa's  traditional  occupation  area. 
Representatives  of  the  Three  Affiliated 
Tribes  identified  these  four  pipe 
fragments  as  objects  that,  as  a  part  of  the 
death  rite  or  ceremony  of  a  culture,  are 
reasonably  believed  to  have  been  placed 
with  individual  human  remains  either 
at  the  time  of  death  or  later. 

Based  on  the  above  mentioned 
information,  officials  of  the  National 
Park  Service  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
the  four  pipe  fragments  and  the  Three 
Affiliated  Tribes  of  North  Dakota. 
Officials  of  the  National  Park  Service 
have  also  determined  that  the  four  pipe 
fragments  are  objects  that,  as  a  part  of 
the  death  rite  or  ceremony  of  a  culture, 
are  reasonably  believed  to  have  been 
placed  with  individual  human  remains 
either  at  the  time  of  death  or  later, 
where  the  remains  are  not  in  the 
possession  or  control  of  the  Federal 
agency  or  museum  pursuant  to  25 
U.S.C  3001  (3)(B). 

Eleven  objects  were  donated  to  the 
KnifB  River  Indian  Villages  National 
Historic  Site  by  the  Robinson  family  in 
1991.  George  Robinson  ran  a  mercantile 
store  in  Cole  Harbor,  ND  (near  the  Fort 
Berthold  reservation)  bom  the  1880's 
through  the  early  1900's.  Much  of  Mr. 
Robinson's  business  was  conducted 
with  members  of  the  Three  Affiliated 
Tribes,  especially  Arikara  people.  The 
cultural  items  were  received  in  trade  for 
food  and  supplies  by  Mr.  Robinson 
during  this  time.  These  eleven  objects 
include:  one  small  wooden  pipe 
(Accession  «KNRI-00164,  Catalog 
«KNRI-2133);  one  catlinite  pipe  with  a 
"T"  bowl  squared  at  one  end  to 
cylindrical  then  tapered  at  the  other  end 
and  one  wooden  taylor  stem  (Accession 
«KNRI-00164,  Catalog  #ICNRI-2150  a 
and  b);  one  catlinite  pipe  with  a  "T" 
style  bowl  squared  at  one  end  to 
cylindrical  then  tapered  at  the  other  end 
and  one  wooden  stem  with  beading, 
ribbons,  and  painted  surfaces 
(Accession  #KNRI-00164,  Catalog 
#KNRI-2151  a  and  b);  one  red  catlinite 
pipe  with  an  "elbow"  style  bowl 
(Accession  «KNRI-00164,  Catalog 
#KNRI-2156);  one  red  catlinite  toy  pipe 
with  a  "T"  style  bowl  and  one  wooden 
stem  with  plaited  quillwork  and 
feathers  (Accession  *KNRI-00164, 
Catalog  «KNRI-2161  a  and  b);  one  red 


catlinite  pipe  with  a  "T"  style  bowl 
cylindrical  at  one  end  to  tapered  then 
hexagonal  at  the  other  end  and  one 
wooden  taylor  stem  (Accession  #KNRI- 
00164,  Catalog  #KNRI-2163  a  and  b); 
one  hide  bag  with  bead  work,  quiUwork, 
and  fringe  (Accession  #KNRI-00164, 
Catalog  #KNRI-2168);  one  hide  bag  with 
beadwork,  quillwork,  and  fringe 
(Accession  #KNRI-00164,  Catalog 
#KNRI-2180);  one  rectangular  hide  bag 
with  drawstring  top  and  fiinge 
(Accession  #KNRI-00164,  Catalog 
#KNRI-2133);  one  brown  wooden  dance 
stick  with  Light  horsehair  and  yellow 
and  purple  ribbons  (Accession  #KNRI- 
00164,  Catalog  #KNRI-2117);  and  one 
brown  wooden  dance  stick  with  2  horn 
tips  and  black,  white,  and  green 
horsehair  (Accession  #KNRI-00164. 
Catalog  #KNRI-21 18). 

Representatives  of  the  Three 
Affiliated  Tribes  identified  these  eleven 
objects  as  coming  from  the  traditional 
occupation  area  of  the  Hidatsa,  Mandan, 
and  Arikara.  Representatives  of  the 
Three  Affiliated  Tribes  identified  these 
eleven  objects  as  ceremonial  objects 
which  are  needed  by  traditional  Native 
American  religious  leaders  for  the 
practice  of  traditional  Native  American 
religions  by  their  present  day  adherents. 

Based  on  the  above  mentioned 
information,  officials  of  the  National 
Park  Service  have  determined  that, 
pureuant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
the  cultural  items  and  the  Three 
Affihated  Tribes.  Officials  of  the 
National  Park  Service  have  also 
determined  that  the  eleven  objects  are 
ceremonial  objects  which  are  needed  by 
traditional  Native  American  religious 
leaders  for  the  practice  of  traditional 
Native  American  religions  by  their 
present  day  adherents  pursuant  to  25 
U.S.C.  3001  (3){C). 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  cultural  items  should 
contact  Chas  Caitwright, 
Superintendent,  Knife  River  Indian 
Villages  National  Historic  Site,  P.O  Box 
9,  Stanton,  ND  58571,  telephone:  (701) 
745-3309,  before  September  11, 1995. 
Repatriation  of  the  cultural  objects  to 
the  Three  Affiliated  Tribes  of  North 
Dakota  will  begin  after  that  date  if  no 
additional  claimants  come  forward. 
Dated:  August  7, 1995 
Francis  P.  McManomon 
Departmental  Consulting  Archeologist 
Chief,  Archeological  Assistance  Division 
[FR  Doc.  95-19928  Filed  8-10-95;  8:45  am] 

aiUJNQ  CODE  4310-70-F 


Bureau  of  Reclamation 

Central  Valley  Project  Improvement 
Act,  Criteria  for  Evaluating  Water 
Conservation  Plans 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  draft  decision  of 
evaluation  of  water  conservation  plans. 

SUMMARY:  To  meet  the  requirements  of 
the  Central  Valley  Project  Improvement 
Act  (CVPLA),  the  Bureau  of  Reclamation 
(Reclamation)  developed  and  published 
the  Criteria  for  Evaluating  Water 
Conservation  Plans  (Criteria)  dated 
April  30, 1993.  These  Criteria  were 
developed  based  on  information 
provided  during  public  scoping  and 
public  review  sessions  held  throughout 
Reclamation's  Mid-Pacific  (MP)  Region. 
Reclamation  uses  these  Criteria  to 
evaluate  the  adequacy  of  al\  water 
conservation  plans  developed  by  project 
contractors  in  the  MP  Region,  including 
those  required  by  the  Reclamation 
Reform  Act  of  1982.  The  Criteria  were 
developed  and  the  plans  evaluated  for 
the  purpose  of  promoting  the  most 
efficient  water  use  reasonably 
achievable  by  all  MP  Region's 
contractors.  Reclamation  made  a 
commitment  (stated  vdthin  the  Criteria) 
to  publish  a  notice  of  its  draft 
determination  on  the  adequacy  of  each 
contractor's  water  conservation  plan  in 
the  Federal  Register  and  to  allow  the 
public  a  minimum  of  30  days  to 
comment  on  its  preliminary 
determinations.  This  program  is  on- 
going; an  updated  list  will  be  published 
to  recognize  districts  as  plans  are 
revised  to  meet  the  Criteria. 

DATES:  All  public  comments  must  be 
received  by  Reclamation  by  September 
11, 1995. 

ADDRESSES:  Please  mail  comments  to 
the  address  provided  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Goodman,  Bureau  of  Reclamation, 
2800  Cottage  \yay,  MP-402, 
Sacramento,  CA  95825.  To  be  placed  on 
a  mailing  list  for  any  subsequent 
information,  please  write  Debra 
Goodman  or  telephone  at  (916)  979- 
2397. 

SUPPLEMENTARY  INFORMATION:  Under 
provisions  of  Section  3405(e)  of  the 
CVPLA  (Title  34  of  Public  Law  102-575), 
"The  Secretary  (of  the  Interior)  shall 
establish  and  administer  an  office  on 
Central  Valley  Project  water 
conservation  best  management  practices 
that  shall  *  *  *  develop  criteria  for 
evaluating  the  adequacy  of  all  water 
conservation  plans  developed  by  project 
contractors,  including  those  plans 
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required  by  section  210  of  the 
Reclamation  Reform  Act  of  1982."  Also, 
according  to  section  3405(e)(1),  these 
criteria  will  be  developed  "*  *  •  with 
the  purpose  of  promoting  the  highest 
level  of  water  use  efficiency  reasonably 
achievable  by  project  contractors  using 
best  available  cost-effective  technology 
and  best  management  practices." 

The  MP  Criteria  states  that  all  parties 
(districts)  that  contract  with 
Reclamation  for  water  supplies 
(municipal  and  Industrial  contracts 
greater  than  2,000  acre  feet  and 
agricultural  contracts  over  2,000 
irrigable  acres)  will  prepare  water 
conservation  plans  which  will  be 
evaluated  by  Reclamation  based  on  the 
following  required  information  detailed 
in  the  steps  listed  below  to  develop, 
implement,  monitor  and  update  their 
water  conservation  plans.  The  steps  are: 

1.  Coordinate  vnth  other  agencies  and 
the  public. 

2.  Describe  the  district. 

3.  Inventory  water  resources. 

4.  Review  the  past  water  conservation 
plan  and  activities. 

5.  Identify  best  management  practices 
to  be  implemented. 

6.  Develop  schedules,  budgets  and 
projected  results. 

7.  Review,  evaluate,  and  adopt  the 
water  conservation  plan. 

8.  Implement,  monitor  and  update  the 
water  conservation  plan. 

The  MP  contractors  listed  below  have 
developed  water  conservation  plans 
which  Reclamation  has  evaluated  and 
preliminarily  determined  meet  the 
requirements  of  the  Criteria. 

•  Banta  Carbona  Irrigation  District 

•  Carpinteria  County  Water  District 

•  Central  San  Joaquin  Water 
Conservation  District 

•  Glide  Water  District 

•  Kanawha  Water  District 

•  Madera  Irrigation  District 

•  Mercy  Springs  Water  District 

•  Montecito  Water  District 

•  Santa  Barbara  County  Water  Agency 

•  Shafter  Wasco  Irrigation  District 

Public  comment  on  Reclamation's 
preliminary  (i.e.,  draft)  determinations 
at  this  time  is  invited.  Copies  of  the 
plans  listed  above  will  be  available  for 
review  at  Reclamation's  MP  Regional 
Office  and  MP's  area  offices.  If  you  wish 
to  review  a  copy  of  the  plans,  please 
contact  Ms.  Goodman  to  find  the  office 
nearest  you. 

Dated:  August  3, 1995. 
Dan  M.  Fults, 

Assistant  Regional  Director 
[FR  Doc.  95-19918  Filed  8-10-95:  8:45  am] 

BILUNQ  COOE  431fr-*4-M 


Competitive  Sale  of  Federal  Land 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  The  follovsring  described  land 
has  been  identified  for  disposal  under 
the  Act  of  February  2, 1911  (36  Stat. 
895, 43  U.S.C.  Section  374),  at  no  less 
than  the  appraised  fair  market  value. 
The  Bureau  of  Reclamation 
(Reclamation)  will  accept  bids  on  the 
lands  described  below  and  will  reject 
any  bids  for  less  than  the  appraised 
value. 

DATES:  Comments  must  be  submitted  on 
or  before  Septemlaer  25, 1995. 

Sealed  bids  will  be  accepted  if 
received  before  10  a.m.,  Pacific 
Daylight-Saving  Time  on  October  19, 
1995,  at  which  time  the  sealed  bids  will 
be  opened. 

ADDRESSES:  Interested  parties  may 
submit  comments  to  the  Regional 
Director,  Mid-Pacific  Regional  Office, 
Bureau  of  Reclamation,  2800  Cottage 
Way,  Sacramento,  CA  95825-1898. 

Siealed  bids  will  be  accepted  at  the 
Bureau  of  Reclamation,  Lahontan  Basin 
Area  Office,  705  N.  Plaza  Street.  Room 
338,  Carson  City,  Nevada  89701-4015. 
The  sealed  bid  sale  will  be  held  at  the 
Lahontan  Basin  Area  Office. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rochelle  Ames,  Realty  Specialist, 
Lahontan  Basin  Area  Office,  705  N. 
Plaza  Street,  Carson  Qty,  Nevada 
89701-4015,  telephone  number  (702) 
884-8354. 

SUPPLEMENTARY  INFORMATION:  A  tract  of 
land  in  the  Southwest  Quarter  (SWV4)  of 
Section  30,  Township  Nineteen  19 
North,  Range  29  East,  Mount  Diablo 
Base  and  Meridian,  and  County  of 
Churchill,  State  of  Nevada,  containing 
an  area  of  6.353  acres,  more  or  less,  libe 
street  address  of  the  property  is  380 
North  Taylor  Street,  Fallon,  Nevada 
89406. 

The  tract  will  be  subject  to  easements 
or  rights-of-way  existing  or  of  record  in 
favor  of  the  public  as  to  third  parties. 

The  tract  will  be  offered  for  sale 
through  the  competitive  bidding 
process.  The  tract  will  be  sold  to  the 
highest  qualified  bidder  at  no  less  than 
the  appraised  price  of  $290,600.00. 
Sealed  bids  will  be  accepted  at  the 
Lahontan  Basin  Area  Office,  if  received 
before  10  a.m.,  Pacific  DayUght-Saving 
Time  on  October  19, 1995.  Reclamation 
may  accept  or  reject  any  offers,  or 
withdraw  any  land  or  interest  in  land 
for  sale,  if,  in  the  opinion  of  the 
Authorized  Officer,  consmnmation  of 
the  sale  would  not  be  fully  consistent 
with  the  Act  of  February  2, 1911  (36 


Stat.  895, 43  U.S.C.  Section  374),  or 
other  applicable  laws.  To  promote  full 
and  free  competition,  a  certificate  of 
independent  price  determination  must 
accompany  each  sealed  bid  included  in 
the  bid  package.  This  can  be  obtained 
from  the  Lahontan  Basin  Area  Office. 

The  tract  is  within  the  County  of 
Churchill,  State  of  Nevada.  The  tract  has 
potential  for  various  industrial  or 
commercial  uses.  Current  land  use  is  for 
a  rail  fireight  loading  facility  and  storage 
area.  The  sale  is  consistent  with 
Reclamation  land-use  planning.  It  was 
decided  that  the  public  interest  would 
best  be  served  by  offering  this  land  for 
sale. 

Resource  clearances  consistent  with 
the  National  Environmental  Policy  Act 
requirements  have  been  completed  and 
approved.  A  Categorical  Exclusion 
checklist  has  been  completed  and 
approved,  and  is  available  for  public 
review  at  the  Reclamation's,  Lahontan 
Basin  Area  Office. 

The  quitclaim  deed  issued  for  the 
tract  sold  will  be  subject  to  any  rights- 
of-way  of  record,  any  public  road  and 
utility  easements  identified  by  Churchill 
County,  Nevada,  if  applicable,  and  a  10- 
year  lease  to  the  City  of  Fallon,  Nevada, 
expiring  January  31,  2000. 

Any  adverse  comments  will  be 
evaluated  by  the  Regional  Director  who 
may  vacate  or  modify  this  Realty  Action 
and  issue  a  final  determination.  In  the 
absence  of  any  action  by  the  Regional 
Director,  this  Realty  Action  will  become 
the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  July  18, 1995. 
Franklin  E.  Dimick, 

Acting  Regional  Director 

(FR  Doc  95-19919  Filed  8-10-95;  8:45  am] 

BILLMQ  COOe  43tO-M-M 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestlgation  No.  731-TA-722] 

Honey  from  tt>e  People's  Reput}lic  of 
China 

AGENCY:  United  States  Litemational 
Trade  Commission. 

ACTION:  Suspension  of  investigation  and 
cancellation  of  hearing. 

SUMMARY:  On  August  3.  1995,  the 
Department  of  Commerce  (Commerce) 
notified  the  United  States  International 
Trade  Commission  (Commission)  of  the 
suspension  of  its  antidumping 
investigation  on  honey  fi'om  the 
People's  Republic  of  China  (China).  The 
basis  for  the  suspension  is  an  agreement 
between  Commerce  and  the  Government 
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of  China  for  the  purpose  of  encouraging 
free  and  fair  trade  in  honey,  establishing 
more  normal  market  relations,  and 
preventing  the  suppression  or 
undercutting  of  price  levels  of  the 
domestic  product.  Pursuant  to  the 
agreement,  the  Government  of  China 
will  restrict  the  voliune  and  prices  of 
direct  or  indirect  exports  to  the  United 
States  of  honey  products  from  all 
Chinese  producers/exporters,  subject  to 
the  terms  in  the  agreement. 
Accordingly,  the  Commission  gives 
notice  of  the  suspension  of  its 
antidumping  investigation  involving 
imports  from  China  of  honey,  provided 
for  in  heading  0409  and  subheadings 
1702.90.54, 1702.90.58,  2106.90.68, 
2106.90.72,  2106.90.89,  and  2106.90.91 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States.  The  Commission  also 
gives  notice  of  the  cancellation  of  the 
hearing  scheduled  in  connection  with 
this  investigation. 

EFFECTIVE  DATE:  August  2, 1995. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Mary  Messer  (202-205-3193),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N.8.1). 


Authority:  This  investigation  is  being 
■suspended  under  authority  of  §  734(f)(1)(B)  of 
the  Tariff  Act  of  1930.  This  notice  is 
published  pursuant  to  section  207.40  of  the 
Commission's  rules  (19  CFR  207.40). 


Issued:  August  8, 1995. 

By  order  of  the  Conunission. 
Donm  R.  Korhnke. 
Secretary. 

[FR  Doc  95-19855  Filed  8-10-95;  8:45  am) 
MUJNQ  COM  T«e-Ot-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Doctot  No.  32547] 

The  Kansas  City  Southern  Railway 
Co. — Construction  and  Operation 
Exemption— To  Exxon  Corporation's 
Plastics  Plant  near  Baton  Rouge  and 
Baker,  LA 

The  Kansas  City  Southern  Railway., 
Company  (KCS)  has  petitioned  the 
Interstate  Commerce  Commission 
(Commission)  for  authority  to  construct 
and  operate  a  0.31  mile  rail  line  near 
Baton  Rouge  and  Baker,  Louisiana.  The 
Commission's  Section  of  Environmental 
Analysis  (SEA)  has  prepared  an 
Environmental  Assessm&it  (EA).  Based 
on  the  information  provided  and  the 
environmental  analysis  conducted  to 
date,  this  EA  concludes  that  this 
proposal  should  not  significantly  affect 
the  quality  of  the  human  environment  if 
the  recommended  mitigation  measures 
set  forth  in  the  EA  are  implemented. 
Accordingly,  SEA  preliminarily 
recommends  that  the  Commission 
impose  on  any  decision  approving  the 
proposed  construction  and  operation 
conditions  requiring  Kansas  City 
Southern  Railway  Company  to 
implement  the  mitigation  contained  in 
the  EA.  The  EA  will  be  served  on  all 
parties  of  record  as  well  as  all 
appropriate  Federal,  state  and  local 
officials  and  will  be  made  available  to 
the  public  upon  request.  SEA  will 
consider  all  comments  received  in 
response  to  the  EA  in  making  its  final 
environmental  recommendations  to  the 
Commission.  The  Commission  will  then 
consider  SEA's  final  recommendations 
and  the  environmental  record  in  making 
its  final  decision  in  this  proceeding. 

Comments  (an  original  and  10  copies) 
and  any  questions  regarding  this 
Environmental  Assessment  should  be 
filed  with  the  Commission's  Section  of 
Environmental  Analysis,  Office  of 
Economic  and  Environmental  Analysis, 
Room  3219,  Interstate  Commerce 
Commission,  Washington,  D.C.  20423, 
to  the  attention  of  Michael  Dalton  (202) 
927-6202.  Requests  for  copies  of  the  EA 
should  also  be  directed  to  Mr.  Dalton. 

Date  made  available  to  the  public: 
August  11, 1995. 

Comment  due  date:  September  11, 
1995. 

By  the  Conunission,  Elaine  K.  Kaiser. 
Chief.  Section  of  Environmental  Analysis. 
Office  of  Economic  and  Environmental 
Analysis. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  95-19912  Filed  8-10-95;  8:45  am) 

BILUNO  CODE  703S-01-P 


DEPARTMENT  OF  LABOR 

Employnient  Standards  Administration 

Wage  and  Hour  Division;  Minimum 
Wages  for  Federal  and  Federally 
Assisted  Construction;  General  Wage 
Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  he 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  foimd  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
fit)m  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
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CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimimi  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hoiu*  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  niunber  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  hsted 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Connecticut 

CT950001  (Feb.  10. 1995)  - 

CT950003  (Feb.  10. 1995) 

CT950004  (Feb.  10. 1995) 
New  York 

NY950002  (Feb.  10. 1995) 

NY950003  (Feb.  10. 1995) 

NY950004  (Feb.  10. 1995) 

NY950007  (Feb.  10. 1995) 

NY950008  (Feb.  10, 1995) 

NY950013  (Feb.  10. 1995) 

NY950017  (Feb.  10. 1995) 

NY950018  (Feb.  10. 1995) 

NY950026  (Feb.  10. 1995) 

NY950031  (Feb.  10. 1995) 

NY950033  (Feb.  10. 1995) 

NY950038  (Feb.  10. 1995) 

NY950040  (Feb.  10. 1995) 

NY950042  (Feb.  10. 1995) 

NY950048  (Feb.  10. 1995) 

NY950049  (Feb.  10. 1995) 

NY950051  (Feb.  10. 1995) 

NY950074  (Feb.  17. 1995) 

NY950076  (Feb.  17. 1995) 
Vermont 

VT950002  (Feb.  10, 1995) 


10. 1995) 
10. 1995) 
10. 1995) 
10. 1995) 
10. 1995) 
10. 1995) 
10. 1995) 
10, 1995) 
10. 1995) 
10.  1995) 
10. 1995) 
10,  1995) 
10,  1995) 
10. 1995) 


10. 1995) 
10. 1995) 
10.  1995) 
10,  1995) 
10.  1995) 
10. 1995) 
10,  1995) 
10.  1995) 
10, 1995) 
10, 1995) 
10, 1995) 


Volume  n 

Pennsylvania 
PA950001  (Feb. 
PA950002  (Feb. 
PA950003  (Feb. 
PA950005  (Feb. 
PA950011  (Feb. 
PA950013  (Feb. 
PA950017  (Feb. 
PA950018  (Feb. 
PA950024  (Feb. 
PA950027  (Feb. 
PA950032  (Feb. 
PA950052  (Feb. 
PA950062  (Feb. 
PA950063  (Feb. 

Volume  III 

Kentucky 
KY950001  (Feb. 
KY950002  (Feb. 
KY950003  (Feb. 
KY950064  (Feb. 
KY950007  (Feb. 
KY950025  (Feb. 
KY950026  (Feb. 
KY950027  (Feb. 
KY950028  (Feb. 
KY950029  (Feb. 
KY950035  (Feb. 

Volume  IV 

Indiana 
IN950002  (Feb.  10, 1995) 
IN950004  (Feb.  10, 1995) 
IN950005  (Feb.  10. 1995) 
IN950006  (Feb.  10. 1995) 
IN950017  (Feb.  10. 1995) 
IN950018  (Feb  10. 1995) 

Minnesota 
MN950007  (Feb.  10. 1995) 
MN950008  (Feb.  10. 1995) 
MN950015  (Feb.  10. 1995) 
MN950027  (Feb.  10. 1995) 
MN950031  (Feb.  10. 1995) 
MN950035  (Feb.  10. 1995) 
MN950039  (Feb.  10. 1995) 
MN950059  (Feb.  10. 1995) 
MN950061  (Feb.  10, 1995) 

Wisconsin 
W1950004  (Feb.  10. 1995) 
WI950009  (Feb.  10. 1995) 
WI950024  (Feb.  10. 1995) 

Volume  V 

Arkansas 
AR950001  (Feb.  10. 1995) 
AR950008  (Feb.  10. 1995) 

Kansas 
KS950012  (Feb.  10. 1995] 

Missouri 
MO950002  (Feb.  10. 1995) 
MO950004  (Feb.  10. 1995) 
MO950005  (Feb.  10. 1995) 
MO950012  (Feb.  10. 1995) 
MO950014  (Feb.  10. 1995) 
MO950015  (Feb.  10. 1995) 
MO950018  (Feb.  10, 1995) 
MC)950020  (Feb.  10. 1995) 
MO950039  (Feb  10. 1995) 
MO950041  (Feb.  10. 1995) 
MC)950042  (Feb.  10, 1995) 
MO950051  (Feb.  10, 1995) 
MO950052  (Feb.  10, 1995) 
MO950056  (Feb.  10, 1995) 
MO950060  (Feb.  10, 1995) 


MC)950062  (Feb. 

MO950063  (Feb. 

MO950065  (Feb. 

MO950066  (Feb. 

MO950067  (Feb. 

MO950068  (Feb. 

MO950069  (Feb. 

MO950074  (Feb. 

MO950075  (Feb. 

MO950076  (Feb. 

MO950077  (Feb. 

MO950078  (Feb. 
Nebraska 

NE950002  (Feb. 

NE950060  (Feb. 
Texas 

TX950003  (Feb. 

TX950O05  (Feb. 

TX950007  (Feb. 

TX950018  (Feb. 

TX950069  (Feb. 

TX950096  (Feb. 

Volume  VI 

Alaska 

AK950001  (Feb. 

AK950002  (Feb. 

AK950003  (Feb. 

AK950005  (Feb. 
Oregon 

OR950001  (Feb. 
Washington 

WA950001  (Feb. 

WA950002  (Feb. 

WA950003  (Feb. 

WA950007  (Feb. 

WA950008  (Feb. 

WA950025  (Feb. 


10, 1995) 
10, 1995) 
10, 1995) 
10,1995) 
10,  1995) 
10,  1995) 
10,  1995) 
10,  1995) 
10,  1995) 
10,  1995) 
10.  1995) 
10. 1995) 

10. 1995) 
10. 1995) 

10. 1995) 
10. 1995) 
10, 1995) 
10. 1995) 
10. 1995) 
10.  1995) 


10.  1995) 
10,  1995) 
10.  1995) 
10.  1995) 

10, 1995) 

10.  1995) 
10.  1995) 
10.  1995) 
10.  1995) 
10.  1995) 
10,  1995) 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402,  (202) 
512-1800.  ' 

When  ordering  hard-copy 
subscript! on(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
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includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.C  this  4th  day  of 
August  1995. 
AlanL.Moai, 

Director,  Division  of  Wage  Determinations. 
[PR  Doc  95-19692  Filed  &-10-95;  8:45  am] 

BMJJNQ  COOC  4610-27-M 


Employment  and  Training 
Administration 

investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  imder  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 


are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 

Petitions  Instituted  On  07/31/95 


Assistance,  at  the  address  shown  below, 
not  later  than  August  21, 1995. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  21, 1995. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  DC  this  31st  day  of 
July,  1995. 
RusseU  KUe. 

Acting  Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 

Appendix 


TA-W 

Subject  fimi  (petitioners) 

Location 

Date  of  peti- 
tk)n 

Product(s) 

31,286 

BlairsviHe  Machine  (Wkre)  

Garan,  Inc.  i.ambert  Mills  (Wkrs)  

General  Motors  Corn  (Wkrs)  

Blairsville,  PA 

Lambert,  MS  

Somerset  NJ 

07/14/95 
07/1 3«5 
06/30/95 

07/20/95 

07/17/95 
07/14/95 
07/17/95 
07/14/95 
06/1 5«5 
07/17/95 
07/17/95 
07/15/95 
07/1 9«5 
07/21/95 
07/08«5 
07/17/95 

Military  Tank  Track  pins. 

31,287 

31  988 

Acrylic  Apparel. 

Office  Workers— Extended  War- 

31,289 

31,290 

Graham  Energy  Services  (Comp)  

Kerotest  Mfg  Corp  (Wkrs) 

Lucas  AUL.  Hazelton  DIv  (lUE) 

McBriar  Cap  Co  (Comp) 

Movie  Star  of  Purvis  (Comp)  

Newline  Manufacturer  (ILGWU)  

Poftac,  Inc  of  Tacoma  (Wkrs)  

Poftac,  Inc  of  Tacoma  (Wkrs)  

Rrchfiekl  Knitwear  Co  (Comp) 

Karabelas  Collection  Ltd  (Wkrs) 

P  and  M  Tile.  Inc.  (Co.)  

Omega  News  &  Advertising  (Wkrs)  ... 
Electrk)  Wires  (Wkrs) 

Covington,  LA  

Pittsburgh,  PA 

Hazleton,  PA 

Waycross.  GA 

Punns.  MS  „ 

So.  Hackensack.  NJ  

Beaver,  WA .. 

Forks,  WA 

Brooklyn  NY 

rarrty. 
Oil  &  Gas  ExploratkMi,  Produc- 

tkjn. 
Steel  Valves. 

31,291  

Communication  Equipment 

31,292 

Caps  (Headwear  Apparel). 

31,293 

Ladies'  Lingerie. 
Women's  Coats. 

31,294 

31,295  .„ 

31,296 

31  997 

Softwood  Dimensional  Lumber. 
Softwood  Dimensional  Lumber. 
Infants  &  ChlkJren's  Playwear. 
Fur  Coats. 

31,298 

New  York  City,  NY 

31,299 

Mt.  GMead,  NC 

El  Paso,  TX 

EL  Paso,  TX  

Ceramic  Floor  Tiles. 

31.300 

31,301  „. 

Newspaper  Advertising.'' 
Automobile  Wire  Components. 

(FR  Doc  95-19880  Filed  8-10-95;  8:45  am] 

BHJJNG  CODE  4S1A-W-M 


Footwear  Management  Company,  TA- 
W-30,545  Nocona  Boot  Company, 
Nocona,  Texas  TA-W-30,545A  Tony 
Lama  Division,  El  Paso,  Texas  A/K/A 
Justin  Management  Company,  Ei  Paso, 
Texas  TA-W-30,545B  Justin  Boot 
Company,  Fort  Worth,  Texas  TA-W- 
30,545C  Justin  Boot  Company, 
Cassville,  Missouri  TA-W-30,545D 
Justin  Boot  Company,  Sarcoxie, 
Missouri  TA-W-30,545E  Justin  Boot 
Company,  Carthage,  Missouri  and  TA- 
W-30,545F  Nocona  Boot  Outiet, 
Operating  in  Various  Locations  Within 
ttie  State  of  Texas;  Amended 
Certification  Regarding  Eiigit>ility  to 
Apply  for  Worlcer  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 


Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
January  26, 1995,  applicable  to  all 
workers  at  the  Nocona  Boot  Company, 
Nocona,  Texas  who  were  engaged  in  the 
production  of  leather  boots.  The  notice 
was  published  in  the  Federal  Register 
on  February  14,  1995  (60  FR  8415). 

The  certification  has  been  amended 
several  times  to  include  other  operating 
facilities  of  Nocona  Boot  and  other 
divisions  of  the  Footwear  Management 
Company. 

New  information  received  fit)m  the 
company  shows  that  workers  of  Nocona 
Boot  Outlets  operating  in  various 
locations  within  the  State  of  Texas  have 
been  adversely  affected  by  increased 
imports.  Accordingly,  the  Department  is 
again  amending  the  certification  to 
properly  reflect  this  matter. 
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The  amended  notice  applicable  to 
TA-W-30,545  is  hereby  issued  as 
follows: 

"All  workers  of  Footwear  Management 
Company  in  the  following  divisions:  Tony 
Lama  Division,  El  Paso,  Texas,  a/k/a  Justin 
Management  Company,  El  Paso,  Texas;  Justin 
Boot  Company.  Forth  Worth,  Texas; 
Cassville,  Missouri;  Sarcoxie,  Missouri;  and 
Carthage,  Missouri;  Nocona  Boot  Company  in 
Nocona,  Texas  and  Nocona  Boot  Outlet 
operating  in  various  locations  within  the 
State  of  Texas  who  became  totally  or  partially 
separated  from  employment  on  or  after 
November  29, 1993  are  eligible  to  apply  for 
adjustment  assistance  tmder  Section  223  of 
the  Trade  Act  of  1974." 

Signed  at  Washington,  D.C.  this  3rd  day  of 
August  1995. 

Arlene  O'Connor, 

Acting  Program  Manager,  Policy  and 

Reemployment  Services,  Of^ce  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  95-19878  Filed  8-10-95;  8:45  am] 

BILUNQ  CODE  4S10-30-M 


n'A-W-30,875,  TA-W-dO,875A] 

Val  Mode  Lingerie,  Incorporated; 
Bridgeton,  New  Jersey  and  New  York, 
New  York;  Amended  Certification 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  April  14, 1995,  applicable 
to  all  workers  of  Val  Mode  Lingerie, 
Incorporated,  Bridgeton,  New  Jersey. 
The  notice  was  published  in  the  Federal 
Register  on  April  27, 1995  (60  FR 
20764). 

New  information  received  from  the 
State  Agency  shows  that  worker 
separations  have  occiured  at  the  New 
York,  New  York  location  of  Val  Mode 
Lingerie,  Incorporated. 

It  is  the  Department's  intent  to 
provide  coverage  to  all  workers  of  Val 
Mode  Lingerie,  Incorporated,  adversely 
affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  amended  notice  applicable  to 
TA-W-30,875  is  hereby  issued  as 
follows: 

"All  workers  of  Val  Mode  Lingerie, 
Bridgeton.  New  Jersey  and  New  York,  New 
York  engaged  in  employment  related  to  the 
production  of  ladies'  sleepwear  who  became 
totally  or  partially  separated  from 
employment  on  or  after  March  17, 1994  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 


Signed  at  Washington,  DC  this  2nd  day  of 
August  1995. 

Arlene  O'Connor, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  95-19884  Filed  8-10-95;  8:45  am) 

BIUMQ  COM  4810-40-M 


Job  Training  Partiiership  Act,  Title  III, 
Demonstration  Program:  Specialized/ 
Targeted  Dislocated  Worker  Services 
Project 

AGENCY:  Employment  and  Training 

Administration,  Labor. 

ACTION:  Notice  of  change  in  date. 

SUMMARY:  All  prospective  applicants  are 
hereby  notified  that  the  closing  date  for 
receipt  of  applications  for  SGA/DAA 
95-006,  published  in  the  Federal 
Register  dated  June  20, 1995,  60  FR 
32171,  shall  be  Monday,  August  28, 
1995,  and  any  dates  referenced  in 
previous  Federal  Register  Notices  are 
deleted  in  their  entirety. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  WilHe  E.  Harris,  Division  of 
Acquisition  and  Assistance,  Telephone: 
(202)  219-7300  (this  is  not  a  toll-free 
number). 

Signed  at  Washington,  D.C,  the  7th  day  of 
August,  1995. 
Janice  E.  Perry. 

Grant  Officer,  Division  of  Acquisition  and 
Assistance. 
(FR  Doc.  95-19875  Filed  8-10-95;  8:45  am] 

WLUNO  CODE  4S10-30-M 


Footwear  Management  Company, 
NAFTA-00252  Tony  Lama  Division,  Ei 
Paso,  Texas  A/K/A  Justin  Management 
Company,  Ei  Paso,  Texas  NAFTA- 
00252A  Justin  Boot  Company,  Fort 
Wortti,  Texas,  NAFTA-00252B  Justin 
Boot  Company,  Cassville,  Missouri 
NAFTA-00252C  Nocona  Boot 
Company,  Nocona,  Texas  NAFTA- 
00252D  Justin  Boot  Company, 
Sarcoxie,  Missouri  NAFTA-O0252E 
Justin  Boot  Company,  Carthage, 
Missouri  and  NAFTA-00252F  Nocona 
Boot  Outlet,  Operating  in  Various 
Locations  Within  the  State  of  Texas; 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  250(a), 
Subchapter  D,  Chapter  2,  Title  n,  of  the 
Trade  Act  of  1974,  as  amended  (19  USC 
2273),  the  Department  of  Labor  issued  a 
Notice  of  Certification  for  NAFTA 
Transitional  Adjustment  Assistance  on 
November  14, 1994,  applicable  to  all 
workers  at  the  subject  firm.  The  notice 


was  published  in  the  Federal  1 

on  December  9,  1994  (59  FR  68324). 

The  certification  has  been  amended 
several  times  to  include  other  operating 
facilities  of  Footwear  Management 
Company. 

New  information  received  from  the 
company  shows  that  workers  of  Nocona 
Boot  Outlets  operating  in  various 
locations  within  the  State  of  Texas  have 
been  adversely  affected  by  increased 
imports.  Accordingly,  the  Department  is 
again  amending  the  certification  to 
projperly  reflect  this  matter. 

Tne  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Footwear  Management  Company 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to 
NAFTA-00252  is  hereby  issued  as 
follows: 

"All  workers  of  Footwear  Management 
Company  in  the  following  divisions:  Tony 
L,ama  Division,  El  Paso,  Texas  a/k/a  Justin 
Management  Comfjany,  El  Paso,  Texas;  Justin 
Boot  Company,  Fort  Worth,  Texas;  Cassville, 
Missouri;  Sarcoxie,  Missouri;  and  Carthage, 
Missouri;  Nocona  Boot  Company  in  Nocona, 
Texas  and  Nocona  Boot  Outlet  operating  in 
various  locations  within  the  State  of  Texas 
who  became  totally  or  partially  separated 
from  employment  on  or  after  December  8, 
1993  are  eligible  to  apply  for  NAFTA-TAA 
Section  250  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  DC  this  3rd  day  of 
August  1995. 
Arlene  O'Connor, 

Acting  Program  Manager,  Policy,  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  95-19879  Filed  8-10-95;  8:45  am) 

BILLMG  COOC  4«10-aO-M 


[NAFTA— 00425] 

Val  Mode  Lingerie,  Incorporated 
Bridgeton,  New  Jersey  and  New  York, 
New  Yorit  NAFTA— 00425A;  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  NAFTA  Transitional 
Adjustment  Assistance 

In  accordance  with  Section  250(a), 
Subchapter  D,  Chapter  2,  Title  n,  of  the 
Trade  Act  of  1974,  as  amended  (19  USC 
2273),  the  Department  of  Labor  issued  a 
Notice  of  Certification  of  Eligibility  to 
Apply  for  NAFTA  Transitional 
Adjustment  Assistance  on  May  9, 1995, 
applicable  to  all  workers  at  the  subject 
firm.  The  amended  notice  was 
published  in  the  Federal  Register  on 
May  17,  1995  (60  FR  26460). 

New  information  received  from  the 
State  Agency  shows  that  worker 
separations  have  occurred  at  the  New 
York,  New  York  location  of  Val  Mode 
Lingerie,  Inc. 

It  is  the  Department's  intent  to 
provide  coverage  to  all  workers  of  Val 
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Mode  Lingerie,  Inc.,  adversely  afiected 
by  increased  imports.  Accordingly,  the 
bispartment  is  amending  the 
certification  to  properly  reflect  this 
matter. 

The  amended  notice  appUcable  to 
NAFTA-00425  is  hereby  issued  as 
follows: 

All  workers  of  trorkers  of  Val  Mode 
Lingerie,  Inc.,  Bridgeton,  New  Jersey 
(NAFTA-00425)  and  New  York,  New  York     • 
(NAFTA-00425A),  who  became  totally  or 
partially  separated  from  employment  on  or 
after  March  29, 1994,  are  eligible  to  apply  for 
NAFTA-TAA  under  Section  250  of  the  Trade 
Act  of  1974. 

Signed  at  Washington,  D.C  this  2nd  day  of 
Aiigust  1995. 
Ariene  OtloBiior, 

Acting  Progmm  Sianager,  Policy  and 
Reemployment  Serrices.  Office  of  Trade 
Adjustment  Assistance. 
|FR  Doc.  95-19881  Filed  8-10-95:  8:45  am] 

MLUNQ  COM  4S10-30-M 


[NAFTA-00392] 

General  MHIs  Inc..  CFTO-Soulh 
Chicago  Plant,  Chicago,  Wlnols; 
Negative  Determination  on 
Reconsideration 

On  June  20, 1995,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  workers  and  former 
workers  of  the  subject  firm.  This  notice 
was  published  in  the  Federal  Register 
on  June  29,  1995  (60  PR  33849). 

The  petitioner  submitted  additional 
dociunents  and  claims  that  imports  of 
cereal  from  Mexico  impacted  sales  of 
the  subject  firm. 

The  Department's  denial  was  based 
on  the  fact  that  the  increased  import 
criteria  (3)  and  (4)  were  not  met.  There 
was  no  shift  of  production  from  the 
subject  plant  to  Mexico  or  Canada,  and 
General  Mills  did  not  import  breakfast 
cereal  from  Mexico  or  Canada.  The 
Department's  survey  of  General  Mills 
major  customers  revealed  that 
customers  importing  ready-to-eat 
breakfast  cereals  from  Mexico  or  Canada 
relied  on  imports  for  a  very  minor 
portion  of  their  total  needs.  Most 
respondents  did  not  import  ready-to-eat 
breakfast  cereal  from  Mexico  or  Canada. 

Findings  on  reconsideration  show 
that  U.S.  imports  of  cereals  from  Mexico 
and  Canada  declined  in  1994  compared 
to  1993,  but  increased  during  the  12 
month  period  of  April  1994-March  1995 
compared  to  April  1993-March  1994. 
However,  aggregate  U.S.  imports  of 
cereal  from  Mexico  and  Canada  are 
negligible  (less  than  one  percent)  when 
compared  to  General  Mills  sales  and 
production. 


Coaclnaion 

After  reconsideration,  I  affirm  the 
original  notice  of  negative 
determination  of  eligibility  to  apply  for 
transitional  adjustment  assistance  to 
workers  and  former  workers  of  General 
Mills  Incorporated,  CFTO-South 
Chicago  Plant,  in  Chicago,  Olinois. 

Signed  at  Washington,  DC,  this  2nd  day  of 
August  1995. 
Artene  OXImumt, 

Acting  Progmm  Manager,  Policy  and 
Reemployment  Services,  Office  ofTmde 
Adjustment  Assistance. 
(FR  Doc.  95-19882  Filed  8-10-95;  8:45  am] 

WUJNQ  COM  4S10-30-M 


U.S.  National  Adminialrative  Office, 
North  American  Agreement  on  Labor 
Cooperalfon,  National  Advisory 
CommMse;  Appointment  of  Members 

Notice  is  hereby  given  that 
appointments  have  been  made  to  fill  the 
vacancies  on  the  National  Advisory 
Committee  (NAG). 

The  following  twelve  (12)  individuals 
have  been  appointed  to  the  Committee 
at  this  time: 

Representing  Labor 

Mr.  Steve  Beckman,  International 
Economist,  United  Auto  Workers, 
Washington,  DC; 

Mr.  Ron  Blackwell,  Assistant  to  the 
President,  Amalgamated  Clothing  and 
Textile  Workers  Union,  New  York; 

Mr.  Morton  Bahr,  President, 
Communications  Workers  of  America, 
Washington,  DC; 

Mr.  John  S.  Gael,  Assistant 
Administrator,  St.  Louis  Carpenters 
Joint  Apprenticeship  Program,  United 
Brotherhood  of  Carpenters  and  Joiners 
of  America,  Missouri; 

Representing  Business 

Mr.  Frank  P.  Doyle,  Executive  Vice 

President,  General  Electric  Company, 

Connecticut; 
Mr.  Abraham  Katz,  President,  U.S. 

Coimcil  for  International  Business, 

New  York; 
Ms.  Carroll  E.  Bostic,  Director,  Human 

Resources,  Eastman  Kodak  Co., 

Washington,  DC; 
Mr.  Edward  A.  Brill,  Partner,  Law  Firm; 

Proskauer,  Rose,  Goetz,  and 

Mendelsohn,  New  York; 

Representing  Academics 

Ms.  Maria  L.  Ontiveros,  Associate 
Professor  of  Law,  Golden  Gate 
University,  School  of  Law,  California; 

Ms.  Margaret  E.  Montoya,  Assistant 
Professor  of  Law,  The  University  of 
New  Mexico,  School  of  Law,  New 
Mexico; 


Representing  the  Public  at  Large 

Dr.  Edward  Williams,  Professor,  the 
University  of  Arizona,  Arizona; 

Ms.  Marley  S.  Weiss,  Associate 
Professor  of  Law,  University  of 
Maryland,  School  of  Law,  Maryland; 
The  Chairperson  selected  from  the 

membership  by  the  Secretary  of  Labor 

was  Marley  S.  Weiss. 
The  NAC  was  established  under 

article  17  of  the  North  American 

Agreement  on  Labor  Cooperation 

(NAALC)  to  advise  on  implementation 

and  further  elaboration  of  the 

Agreement. 

DATES:  These  appointments  will  expire 
at  the  end  of  two  years,  subject  to  the 
Committee's  being  rechartered. 
FOR  AOOmONAL  MFOfMUTION  CONTACT: 
Irasema  Garza,  Secretary,  National 
Administrative  Office  (NAO),  Bureau  of 
International  Labor  Affairs  (ELAB), 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  G-4327, 
Washington,  DC  20210.  Telephone  202- 
501-6653  (this  is  not  a  toll  firee  number). 

Signed  at  Washington,  DC,  this  4th  day  of 
August  1995. 
Robert  B.  Reicfa, 
Secretary,  Department  of  Labor. 
[FR  Doc.  95-19877  Filed  8-10-95;  8:45  am) 

MJJNO  COM  4910-23-« 


Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-0M40,  at  al.] 

Proposed  Exemptions;  Morgan  Stanley 
A  Co.  Incorporated  (MS&Co)  and 
Morgan  Stanley  Trust  Company 
(MSTC) 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

Unless  otherwise  stated  in  the  Notice 
of  Proposed  Exemption,  all  interested 
persons  are  invited  to  submit  written 
comments,  and  with  respect  to 
exemptions  involving  the  fiduciary 
prohibitions  of  section  406(b)  of  the  Act, 
requests  for  hearing  within  45  days  from 
the  date  of  publication  of  this  Federal 
Register  Notice.  Comments  and  request 
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for  a  hearing  should  state:  (1)  The  name, 
address,  and  telephone  number  of  the 
person  making  the  comment  or  request, 
and  (2)  the  nature  of  the  person's 
interest  in  the  exemption  and  the 
manner  in  which  the  person  would  be 
adversely  affected  by  the  exemption.  A 
request  for  a  hearing  must  also  state  the 
issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing.  A  request  for 
a  hearing  must  also  state  the  issues  to 
be  addressed  and  include  a  general 
description  of  the  evidence  to  be 
presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  pubUc 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor.  Room  N-5507,  200  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPtEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836,  32847,  August  10, 1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  Octpber  17, 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasiuy  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 


with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Morgan  Stanley  &  Co.  Incorporated 
(MS&Co)  and  Morgan  Stanley  Trust 
Company  (MSTC)  Located  in  New 
York,  New  York 

(Application  No.  D-09940] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a)(1)(A) 
through  (D)  and  406(b)(1)  and  (2)  of  the 
Act  and  the  sanctions  resulting  from  the 
appUcation  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  lending  of  securities  to  Morgan 
Stanley  &  Co.,  Incorporated  (MS&Co) 
and  to  any  other  U.S.  registered  broker- 
dealers  affiliated  v^th  Morgan  Stanley 
Trust  Company  (the  AffiUated  Broker- 
Dealer,  collectively,  the  MS  Group)  by 
employee  benefit  plans  for  which 
Morgan  Stanley  Trust  Company  (MSTC) 
acts  as  directed  trustee  or  custodian  and 
securities  lending  agent  and  to  the 
receipt  of  compensation  by  MSTC  in 
connection  with  these  transactions, 
provided  that  the  following  conditions 
are  met: 

1.  Neither  MS&Co  nor  MSTC  has 
discretionary  authority  or  control  over  a 
client-plan's  assets  involved  in  the 
transaction  or  renders  investment 
advice  (within  the  meaning  of  29  CFR 
2510.3-21(c))  with  respect  to  those 
assets; 

2.  Any  arrangement  for  MSTC  to  lend 
plan  seciuities  to  the  MS  Group  will  be 
approved  in  advance  by  a  plan  fiduciary 
who  is  independent  of  MSTC  and  the 
MS  Group; 

3.  A  chent-plan  may  terminate  the 
arrangement  at  any  time  without 
penalty  on  five  business  days  notice; 

4.  The  chent-plans  will  receive 
collateral  consisting  of  cash,  seouities 
issued  or  guaranteed  by  the  U.S. 
government  or  its  agencies  or 
instrumentahties,  bank  letters  of  credit 
or  other  collateral  permitted  under  PTE 
81-6,  from  the  MS  Group  by  physical 
delivery,  book  entry  in  a  securities 
depository,  wire  transfer  or  similar 
means  by  the  close  of  business  on  or 
before  the  day  the  loaned  seciuities  are 
delivered  to  the  MS  Group; 

5.  The  market  value  of  the  collateral 
will  initially  equal  at  least  102  percent 
of  the  market  value  of  the  loaned 


securities  and,  if  the  market  value  of  the 
collateral  falls  below  100  percent,  the 
MS  Group  will  deliver  additional 
collateral  on  the  following  day  such  that 
the  market  value  of  the  collateral  will 
again  equal  102  percent; 

6.  All  procedures  regarding  the 
securities  lending  activities  will  at  a 
minimum  conform  to  the  applicable 
provisions  of  Prohibited  Transaction 
Exemptions  (PTEs)  81-6  and  82-63; 

7.  MS&Co  will  indemnify  each 
lending  client-plan  against  any  losses 
inciured  by  such  plan  in  connection 
with  the  lending  of  securities  to  the  MS 
Group; 

8.  'The  client-plan  will  receive  the 
equivalent  of  all  distributions  made  to 
holders  of  the  borrowed  seciuities 
during  the  term  of  the  loan,  including, 
but  not  limited  to,  cash  dividends, 
interest  payments,  shares  of  stock  as  a 
result  of  stock  splits  and  rights  to 
purchase  additional  securities,  or  other 
distributions; 

9.  Only  plans  with  total  assets  having 
an  aggregate  market  value  of  at  least  $50 
million  will  be  permitted  to  lend 
securities  to  the  MS  Group; 

10.  With  regard  to  the  ''exclusive 
borrowing"  agreement  (as  described 
below),  MS&Co  will  directiy  negotiate 
the  agreement  with  a  plan  fiduciary  who 
is  independent  of  the  MS  Group  and 
MSTC,  and  such  agreement  may  be 
terminated  by  either  party  to  the 
agreement  at  any  time;  and 

11.  Prior  to  any  plan's  approval  of  the 
lending  of  its  securities  to  the  MS 
Group,  a  copy  of  this  exemption,  if 
granted,  (and  the  notice  of  pendency) 
will  be  provided  to  the  plan. 

Summary  of  Facts  and  Representations 

1.  MS&Co,  a  wholly  owned  subsidiary 
of  Morgan  Stanley  Group  Inc.,  is  an 
investment  services  firm  which  is  a 
member  of  the  New  York  Stock  • 
Exchange  and  other  principal  securities 
exchanges  in  the  United  States  and  a 
member  of  the  National  Association  of 
Securities  Dealers.  MS&Co  is  one  of  the 
largest  investment  firms  in  the  United 
States.  As  of  January  31.  1994,  MS&Co's 
parent,  Morgan  Stanley  Group  Inc.,  had 
consolidated  capital  of  over  $9.8  billion. 

2.  MS&Co  and  its  AffiUated  Broker- 
Dealers  (collectively,  the  MS  Group), 
acting  as  principal,  borrows  securities 
fi-om  institutions  and  either  utilizes 
such  securities  to  satisfy  its  own  needs 
or  re-lends  these  securities  to  brokerage 
firms  and  other  entities  which  need  a 
particular  security  for  a  certain  period  of 
time.  Borrowers  often  need  securities  to 
satisfy  deliveries  in  cases  of  short  sales 
or  where  a  broker  fails  to  receive 
securities  it  is  required  to  deliver.  The 
MS  Group,  which  borrows  and  lends 
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securities  equal  in  value  to 
approximately  $37  billion  on  an  average 
daily  basis,  is  among  the  largest 
institutional  seciirities  borrowers  and 
lenders  in  the  United  States.  In.  making 
such  loans,  the  MS  Group  carefully 
reviews  the  credit  worthiness  of  its 
counterp^es. 

3.  MSTC  is  a  wholly  owned 
subsidiary  of  Morgan  Stanley  Group  Inc. 
and  an  affiliate  of  MS&Co.  MSTC  is 
organized  as  a  trust  company  in  New 
York  and  provides  a  variety  of  services 
to  its  clients,  including  services  as 
custodian  and  clearing  agent  and  in  the 
future  may  provide  services  as  trustee. 

4.  An  institutional  investor,  such  as  a 
pension  fund,  lends  securities  in  its 
portfolio  to  a  broker-dealer  or  bank  in 
order  to  earn  a  fee  in  addition  to  any 
interest,  dividends  or  other  distributions 
paid  on  those  securities.  The  lender 
generally  requires  that  the  security  loans 
be  fully  collateralized,  and  the  collateral 
usually  is  in  the  form  of  cash  or  high 
quality  liquid  seciuities  such  as  U.S. 
Government  or  Federal  Agency 
obligations  or  certain  bank  letters  of 
credit.  When  cash  is  the  collateral,  the 
lender  generally  invests  the  cash  and 
rebates  a  portion  of  the  earnings  on  the 
collateral  to  the  borrower.  The  "fee" 
received  by  the  lender  would  then  be 
the  difference  between  the  earnings  on 
the  collateral  and  the  amount  of  rebate 
paid  to  the  borrower.  When  a  loan  of 
securities  is  collateralized  with 
Government  or  Federal  Agency 
securities  or  bank  letters  of  credit,  a  fee 
is  paid  directly  by  the  borrower  to  the 
lender.  Institutional  investors  often 
utilize  the  services  of  an  agent  in  the 
performance  of  their  securities  lending 
transactions.  The  lending  agent  is  paid 

a  fee  for  its  services  which  may  be 
calculated  as  a  percentage  of  the  income 
earned  by  the  investor  from  its 
securities  lending  activity.  The 
applicants  believe  that  the  essential 
functions  which  define  a  securities 
lending  agent  are  the  identification  of 
appropriate  borrowers  of  securities  and 
the  negotiation  of  the  terms  of  a  loan  to 
the  borrowers.  There  are  services 
ancillary  to  securities  lending  which 
include  monitoring  the  level  of 
collateral  and  the  value  of  the  loaned 
securities  and  investing  the  collateral  in 
some  instances. 

5.  MSTC  and  MS&Co  request  an 
exemption  for  the  lending  of  securities 
owned  by  certain  pension  plans  (client- 
plans)  for  which  MSTC  will  serve  as 
directed  trustee  or  custodian  to  the  MS 
Group,  following  disclosure  of  MSTC's 
affiUation  with  the  MS  Group,  under 
either  of  the  two  arrangements 
described  as  Flan  A  and  Plan  B  and  for 
the  receipt  of  compensation  in 


connection  with  such  transactions. 
However,  because  MSTC  under  the 
proposed  arrangements  will  have 
discretion  with  respect  to  whether  there 
is  a  loan  of  plan  seouities  to  the  MS 
Group,  the  lending  of  securities  to  the 
MS  Group  by  plans  may  be  outside  the 
scope  of  reUef  provided  by  PTE  81-6 ' 
and  PTE  82-63.^ 

6.  When  a  loan  is  collateralized  with 
cash,  MSTC,  at  the  plan's  direction,  will 
either  transfer  such  cash  collateral  to  the 
client-plan  or  its  designated  agent  for 
investment  or  shall  invest  the  cash  in 
short-term  seciuities  or  interest-bearing 
accounts  and,  in  either  case,  will  rebate 
a  portion  of  the  earnings  on  such 
collateral  to  the  MS  Group  on  behalf  of 
the  client-plan.  The  MS  Group  will  pay 
a  fee  to  the  client-plan  based  on  the 
value  of  the  loaned  securities  where  the 
collateral  consists  of  obligations  other 
than  cash.  Under  Plan  A  and,  in  some 
instances,  imder  Plan  B  (see  paragraph 
27  regarding  the  types  of  lending 
services  which  may  be  provided  to 
plans  by  MSTC  under  Plan  B),  the 
chent-plan  will  pay  a  fee  to  MSTC  for 
providing  lending  services  to  the  plan 
which  will  reduce  the  income  earned  by 
the  client-plan  irom  the  lending  of 
securities  to  the  MS  Group.  The  client- 
plan  and  MSTC  will  agree  in  advance  to 
this  fee  which  will  repr^ent  a 
percentage  of  the  income  the  client-plan 
earns  from  its  lending  activities.  Several 
safeguards,  described  more  fully  below, 
are  incorporated  in  the  application  in 
order  to  ensure  the  protection  of  the 
client-plan  assets  involved  in  the 
transactions.  In  addition,  the  applicants 
represent  that  each  of  the  two 
arrangements  incorporates  the  relevant 
conditions  contained  in  PTE  81-6  and 
PTE  82-63. 

7.  Plan  A.  A  fiduciary  of  a  client-plan 
who  is  independent  of  MSTC  and  "Hie 
MS  Group  will  sign  a  securities  lending 
authorization  (the  Authorization)  before 
the  client-plan  may  participate  in 
MSTC's  seciuities  lending  program. 
This  Authorization  describes  the 


'  PTE  81-6  (46  FR  7527,  January  23. 1981.  as 
amended  at  S2  FR  18754.  May  19, 1987)  provides 
an  exemption  under  certain  conditions  firom  section 
406(a)(1)  (A)  through  (D)  of  ERISA  and  the 
corresponding  provisions  of  section  4975(c)  of  the 
Code  for  the  lending  of  securities  that  are  assets  of 
an  employee  benefit  plan  to  certain  broker  dealers 
or  banks  which  are  parties  in  interest. 

2  PTE  82-63  (47  FR  14804.  April  6.  1982) 
provides  an  exemption  under  specified  conditions 
from  section  406(bXl)  of  ERISA  and  section 
4975(c)(1)(E)  of  the  Code  for  the  payment  of 
compensation  to  a  plan  fiduciary  for  services 
rendered  in  connection  with  loans  of  plan  assets 
that  are  securities.  PTE  82-63  permits  the  payment 
of  compensation  to  a  plan  fiduciary  for  the 
provision  of  securities  lending  services  only  if  the 
loan  of  securities  itself  is  not  prohibited  under 
section  406(a)  of  ERISA. 


operation  of  the  lending  program  and 
allows  MSTC  to  lend  securities  held  by 
the  client-plan  to  securities  brokers, 
including  the  MS  Group,  as  selected  by 
MSTC.  The  Authorization  also  sets 
forth,  in  an  attachment,  the  basis  and 
rate  for  MSTC's  compensation  fttjm  the 
client-plan  for  the  performance  of 
securities  lending  services. 

8.  The  independent  fiduciary  also 
must  sign  an  Affiliated  Broker-Dealer 
Lending  Authorization  before  MSTC 
may  include  security  loans  to  the  MS 
Group  in  the  lending  activities  of  the 
client-plan.  The  Affiliated  Broker-Dealer 
Lending  Authorization  will  specify,  in 
an  attached  exhibit,  the  method  of 
determining  the  daily  securities  lending 
rates  (fees  and  rebates),  the  minimum 
lending  fees  payable  by  the  MS  Group 
and  the  maximum  rebate  rate  payable  to 
the  MS  Group.  A  client-plan  may 
terminate  both  the  Authorization  and 
the  Affiliated  Broker-Dealer  Lending 
Authorization  at  any  time. 

9.  MSTC,  as  securities  lending  agent, 
will  negotiate  a  Customer  Securities 
Loan  Agreement  (Basic  Loan 
Agreement)  with  the  MS  Group  on 
behalf  of  its  client-plans.  An 
independent  fiduciary  of  the  client-plan 
will  approve  the  form  of  the  agreement 
before  fliat  fiduciary  executes  the 
Affiliated  Broker-Dealer  Lending 
Authorization.  The  Basic  Loan 
Agreement  will  specify,  among  other 
things,  the  right  of  the  client-plan  to 
terminate  a  loan  at  any  time  (subject  to 
the  customary  notification  period)  and 
the  client-plan's  rights  in  the  event  of 
any  default  by  the  MS  Group.  The 
agreement  will  explain  the  basis  for 
compensation  to  the  client-plan  for 
lending  securities  to  the  MS  Group 
under  each  category  of  collateral.  The 
agreement  will  also  contain  a 
requirement  that  the  MS  Group  must 
pay  all  transfer  fees  and  transfer  taxes 
related  to  the  security  loans. 

10.  Before  entering  into  the  Basic 
Loan  Agreement,  the  MS  Group  will 
furnish  its  most  recent  publicly 
available  audited  and  unaudited 
financial  statements  to  MSTC,  who,  in 
turn,  will  provide  such  statements  to  a 
client-plan  before  the  plan  is  asked  to 
approve  the  terms  of  the  Basic  Loan 
Agreement.  The  Basic  Loan  Agreement 
will  contain  a  requirement  that  the  MS 
Group  must  give  prompt  notice  at  the 
time  of  a  loan  of  any  material  adverse 
changes  in  its  financial  condition  since 
the  date  of  the  most  recently  furnished 
financial  statements.  If  any  such 
changes  have  taken  place,  MSTC  will 
request  that  an  independent  fiduciary  of 
the  client-plan  approve  the  loan  in  view 
of  the  changed  financial  condition. 
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11.  The  client-plan  and  MSTC  will 
agree  to  the  fee  MSTC  will  receive  for 
its  services  as  lending  agent  prior  to  the 
commencement  of  any  lending  activity. 
The  agreement  by  MSTC  to  provide 
securities  lending  services  to  a  client- 
plan  will  be  in  writing  and  subject  to 
the  prior  written  approval  of  a  fiduciary 
of  the  client-plan  who  is  independent  of 
the  MS  Group  and  MSTC.'  The  Basic 
Loan  Agreement  will  allow  termination 
by  the  client-plan  without  penalty  to  the 
plan  within  five  business  days  of 
written  notice.  Before  entering  into  an 
agreement,  MSTC  will  provide  the 
client-plan  with  any  reasonably 
available  information  which  it  believes 
is  necessary  for  the  plan  to  make  a 
determination  whether  to  enter  into  or 
renew  the  agreement  and  such  other 
information  as  the  plan  may  request. 

12.  Each  time  a  client-plan  loans 
securities  to  the  MS  Group  piu^uant  to 
the  Basic  Loan  Agreement,  the  MS 
Group  will  execute  a  designation  letter 
specifying  the  material  terms  of  the 
loan,  including  the  securities  to  be 
loaned,  the  required  level  of  collateral, 
the  fiee  or  rebate  payable,  and  any 
special  delivery  instructions.  The  terms 
of  each  loan  will  be  at  least  as  favorable 
to  the  client-plan  as  those  of  a 
comparable  arm's-length  transaction 
between  unrelated  parties. 

13.  MSTC  will  credit  to  the  account 
of  the  client-plan  all  interest,  dividends 
and  the  like  received  on  the  loaned 
securities  during  the  loan  period, 
including  distributions  and  rights  of  any 
kind.  The  Basic  Loan  Agreement  will 
provide  that  the  client-plan  may 
terminate  any  loan  at  any  time.  Upon  a 
termination,  the  MS  Group  will  return 
the  loaned  securities  to  the  client-plan 
within  five  business  days  of  written 
notification.  If  the  MS  Group  fails  to 
retiun  the  securities  within  the 
designated  time,  the  client-plan  has 
certain  rights  that  it  may  exercise  under 
the  Basic  Loan  Agreement. 

14.  MSTC  will  establish  each  day 
separate  written  schedules  of  lending 
fees  and  rebate  rates  to  assure 
uniformity  of  treatment  among 
borrowing  brokers  and  to  limit  the 
discretion  MSTC  would  have  in 
negotiating  securities  loans  to  the  MS 
Group.  Loans  to  all  borrowers  of  a  given 
security  on  that  day  will  be  made  at 
rates  or  lending  fees  on  the  relevant 
daily  schedules  or  at  rates  or  lending 
fees  which  may  be  more  advantageous 
to  the  client-plans.  In  no  case  will  loans 


^  This  closely  parallels  conditions  c  and  d  of  PTE 
82-63  which  require  that  the  payment  of 
compensation  to  a  "lending  fiduciary"  is  made 
under  a  written  instrument  and  is  subject  to  prior 
written  authorization  of  an  independent 
"authorizing  fiduciary". 


be  made  to  the  MS  Group  at  rates  or 
lending  fees  less  advantageous  to  the 
client-plan  than  those  on  the  schedule. 
The  daily  schedule  of  rebate  rates  will 
be  based  on  the  ciurent  value  of  the 
clients'  reinvestment  vehicles  and  on 
market  conditions,  as  reflected  by 
demand  for  securities  by  borrowera 
other  than  the  MS  Group.  As  with  rebate 
rates,  the  daily  schedule  of  lending  fees 
will  also  be  based  on  market  conditions, 
as  reflected  by  demand  for  seciuities  by 
borrowers  other  than  the  MS  Group,  and 
will  generally  track  the  rebate  rates  with 
respect  to  the  same  security  or  class  of 
securities. 

15.  MSTC  will  adopt  maximum  daily 
rebate  rates  for  cash  collateral  payable  to 
the  MS  Group  on  behalf  of  a  lending 
plan.  Separate  maximum  daily  rebate 
rates  will  be  established  with  respect  to 
loans  of  designated  classes  of  securities 
such  as  U.S.  government  securities,  U.S. 
equities  and  corporate  bonds, 
international  fixed  income  securities 
and  international  equities.  With  respect 
to  each  designated  class  of  securities, 
the  maximum  rebate  rate  will  be  the 
lower  of  (i)  the  7  day  LIBOR  rate,  minus 
a  stated  percentage  of  such  LIBOR  rate 
and  (ii)  the  client's  actual  reinvestment 
rate  for  the  relevant  cash  collateral, 
minus  a  stated  percentage  of  such 
reinvestment  rate,  as  pre-approved  by 
the  independent  fiduciary.  Thus,  when 
cash  is  used  as  collateral,  the  daily 
rebate  rate  will  always  be  lower  than  the 
rate  of  return  to  the  client-plans  from 
authorized  investments  for  cash 
collateral  by  such  stated  percentage  as 
shall  be  pre-approved  by  the 
independent  fiduciary.  MSTC  will 
submit  the  formula  for  determining  the 
maximum  daily  rebate  rates  to  an 
independent  fiduciary  of  the  client-plan 
for  approval  before  lending  any 
securities  to  the  MS  Group  on  behalf  of 
the  plan. 

16.  MSTC  will  also  adopt  minimum 
daily  lending  fees  for  non-cash 
collateral  payable  by  the  MS  Group  to 
MSTC  on  behalf  of  a  plan.  Separate 
minimum  daily  lending  fees  will  be 
established  with  respect  to  loans  of 
designated  classes  of  securities,  such  as 
U.S.  government  securities,  U.S. 
equities  and  corporate  bonds, 
international  fixed  income  securities 
and  international  equities.  With  respect 
to  each  designated  class  of  securities, 
the  minimum  lending  fee  will  be  stated 
as  a  percentage  of  the  principal  value  of 
the  loaned  securities.  MSTC  will  submit 
such  minimum  daily  lending  fees  to  an 
independent  fiduciary  to  the  client-plan 
for  approval  before  initially  lending  any 
securities  to  the  MS  Group  on  behalf  of 
the  plan. 


17.  For  collateral  other  than  cash,  the 
lending  fees  charged  the  previous  day 
are  reviewed  by  MSTC  for 
competitiveness.  Based  on  the  demand 
of  the  marketplace,  this  daily  fee  tends 
to  remain  constant  and,  with  respect  to 
domestic  securities  and  international 
debt  securities,  is  currently  at  least  one 
tenth  of  one  percent  of  the  principal 
value  of  the  loaned  securities.  With 
respect  to  international  equity 
seciuities,  the  daily  fee  is  currently  one 
fifth  of  one  percent  of  the  principal 
value  of  the  loaned  securities.  Because 
50  percent  or  more  of  securities  loans  by 
client-plans  will  be  to  unrelated  brokers 
or  dealers,^  the  competitiveness  of 
MSTC's  fee  schedule  will  be 
continuously  tested  in  the  marketplace. 
Accordingly,  loans  to  the  MS  Group 
should  result  in  a  competitive  rate  of 
income  to  the  lending  client-plan. 

18.  Should  MSTC  recognize  prior  to 
the  end  of  a  business  day  that,  with 
respect  to  new  and/or  existing  loans,  it 
must  change  the  rebate  rate  or  lending 
fee  formula  in  the  best  interest  of  client- 
plans,  it  may  do  so  (i)  with  respect  to 
borrowers  other  than  the  MS  Group,  at 
the  end  of  such  business  day,  and  (ii) 
with  respect  to  the  MS  Group,  upon 
MSTC's  receipt  of  a  written  approval  of 
the  client-plan's  independent  fiduciary.^ 

MSTC  may  propose  a  change  in  the 
lending  fee  or  rebate  rate  determination, 
as  applicable,  with  respect  to  an 
outstanding  loan  by  delivering  written 
notice  of  the  effective  date  and  the  new 
determination  pursuant  to  which  a 
lending  fee  or  rebate  rate,  as  the  case 
may  be,  may  be  determined  at  least  five 
business  days  before  the  date  of  the 
proposed  change.  In  the  event  that  the 
client-plan  does  not  consent  to  such 
change  by  not  providing  MSTC 
acknowledgement  of  its  consent  in 
vmting  by  such  means  that  will  ensure 
receipt  by  MSTC  prior  to  10:00  a.m. 
New  York  time,  on  the  effective  date  of 
the  change,  then  MSTC  will  not  make 
such  change.  The  applicants  represent 
that  allowing  MSTC  to  request  a 
modification  to  the  lending  fee  or  the 
rebate  rate  formula  with  respect  to  an 
existing  loan  to  the  MS  Group  when 
market  conditions  change  will  be 
beneficial  to  the  client-plans.  According 
to  the  applicants,  in  the  absence  of  the 
ability  to  make  such  modification,  the 
MS  Group  may  be  forced  by  market 
conditions  to  terminate  the  loan  and 
seek  better  terms  elsewhere.  Such 
termination  may  then  force  the  client- 


'This  50  percent  requirement  applies  regardless 
of  the  type  of  collateral  used  to  secure  the  loan. 

'  MSTC  represents  that  it  will  not  initiate  any 
modification  in  such  rates  or  fees  which  %vould  be 
detrimental  to  the  client-plans. 
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plan  to  seek  new  borrowers  for  its 
securities  who,  in  light  of  the  changed 
market  conditions,  are  likely  to 
negotiate  for  the  lending  fee  or  rebate 
rate  which  the  MS  Group  would  have 
received  or  paid  had  MSTC  had  the 
written  authority  from  the  independent 
fiduciary  to  decrease  the  lending  fee  or 
increase  the  rebate  rate. 

19.  While  MSTC  will  normally  loan 
secimties  to  requesting  borrowers  on  a 
first  come,  first  served  basis,  as  a  means 
of  assuring  imiformity  of  treatment 
among  borrowing  brokers,  it  should  be 
recognized  that  in  some  cases  it  may  not 
be  possible  to  adhere  to  a  first  come, 
first  served  allocation.  This  can  occur, 
for  example,  in  instances  where  (a)  the 
credit  limit  established  for  a  "first  in 
line"  borrower  by  the  client-plan  has 
already  been  satisfied:  (b)  the  "first  in 
line"  borrower  is  not  approved  as  a 
borrower  by  the  particular  client-plan 
whose  securities  are  sought  to  be 
borrowed;  or  (c)  the  "first  in  line" 
borrower  cannot  be  ascertained,  as  an 
operational  matter,  because  several 
borrowers  spoke  to  differed  MSTC 
representatives  at  or  about  the  same 
time  with  respect  to  the  same  security. 
In  situation  (a)  and  (b),  loans  would 
normally  be  effected  with  the  "second 
in  line"  borrower.  In  situation  (c), 
securities  would  be  allocated  equitably 
among  all  eligible  borrowers. 

20.  MS&Co  will  indenmify  each 
lending  client-plan  against  any  losses 
due  directly  to  the  lending  of  such 
plan's  securities  to  the  MS  Group. 
Accordingly,  MS&Co  will  assure  the 
client-plan  that  the  rate  of  return  on 
each  loan  will  at  a  minimum  equal  the 
transactional  cost  to  the  plan  of  lending 
securities  to  The  MS  Group.  The 
applicants  contend  that,  as  a  result  of 
this  indemnity,  the  rate  of  return  earned 
by  client-plans  from  lending  to  the  MS 
Group  will,  in  total,  exceed  the  return 
from  lending  securities  to  other  brokers. 

21.  By  the  close  of  business  on  the 
day  the  loaned  seciuities  are  delivered 
to  Ae  MS  Group.  MSTC  will  receive 
bom  the  MS  Group  non-cash  collateral 
by  physical  delivery  or  book  entry  in  a 
seairities  depository,  or,  cash  collateral 
by  wire  transfer  or  book  entry.  At  the 
discretion  of  the  client-plan,  cash 
collateral  may  be  managed  either  by  the 
plan,  by  its  designated  agent  or  by 
MSTC.  If  a  client-plan  chooses  to 
manage  its  cash  collateral.  MSTC  will 
promptly  forward  the  cash  collateral  to 
the  client-plan.  The  non-cash  collateral 
will  consist  of  secimties  issued  or 
guaranteed  by  the  U.S.  Government  or 
its  agencies  or  irrevocable  bank  letters  of 
credit  (issued  by  a  person  other  than 
MS&Co  or  its  affiliates)  or  other 
collateral  permitted  imder  PTE  81-6  or 


any  successor.  The  market  value  of  the 
collateral  on  the  day  the  loan  settles  will 
be  at  least  102  percent  of  the  market 
value  of  the  loaned  secimties.  The  Basic 
Loan  Agreement  will  give  the  client- 
plan  a  continuing  security  interest  in 
and  a  lien  on  the  collateral.  MSTC  will 
monitor  the  level  of  the  collateral  daily. 
If  the  market  value  of  the  collateral  falls 
below  100  percent  of  that  of  the  lofmed 
secimties,  MSTC  will  require  the  MS 
Group  to  deliver  by  the  close  (^business 
the  next  day  sufficient  additional 
collateral  to  bring  the  level  back  to  at 
least  102  percent. 

22.  A  cuent-plan  that  loans  securities 
to  the  MS  Group  will  receive  a  weekly 
report  with  which  to  monitor  lending 
activity,  rates  on  loans  to  the  MS  Group 
compared  with  loans  to  other  brokers, 
and  the  level  of  collateral  on  the  loans. 
The  weekly  report  will  show,  on  a  daily 
basis,  the  market  value  of  all 
outstanding  security  loans  to  the  MS 
Group  and  to  other  borrowers  as 
compared  to  the  total  collateral  held  for 
both  categories  of  loans. 

23.  The  weekly  report  will  state  the 
daily  fees  where  collateral  other  than 
cash  is  utilized  and  will  specify  the 
details  used  to  establish  the  daily  rebate 
payable  to  all  brokers  where  cash  is 
used  as  collateral.  The  weekly  report 
also  will  state,  on  a  daily  basis,  the  rates 
at  which  securities  are  loaned  to  the  MS 
Group  compared  with  those  at  which 
secimties  are  loaned  to  other  brokers. 
This  statement  will  give  an  independent 
fiduciary  information  which  can  be 
compared  to  that  contained  in  the  daily 
rate  schedule. 

24.  MSTC  will  send  a  monthly 
transaction  report  to  each  client-plan 
participating  in  the  lending  program. 
The  monthly  report  will  provide  a  list 
of  all  security  loans  outstanding  and 
closed  for  a  specified  period.  The  report 
will  identify  for  each  open  loan 
position,  the  securities  involved,  the 
value  of  the  security  for  coUateralization 
purposes,  the  current  value  of  the 
collateral,  the  rate  at  which  the  security 
is  loaned,  and  the  number  of  days  the 
security  has  been  on  loan. 

25.  (July  client-plans  with  assets 
having  an  aggregate  market  value  of  at 
least  $50  million  will  be  permitted  to 
lend  secimties  to  the  MS  Group.  The 
appUcants  maintain  that  this  restriction 
is  intended  to  assure  that  any  lending  to 
the  MS  Group  will  be  monitored  by  an 
independent  fiduciary  of  above  average 
experience  and  sophistication  in  matters 
of  this  kind. 

26.  MSTC  will  record  on  audio  tape 
all  telephone  traffic  between  its 
securities  lending  department  and  all 
borrowers,  including  the  MS  Group.  The 
telephone  tapes  will  be  retained  for  a 


period  of  at  least  six  months.  This 
recording  procedure  will  enable  client- 
plans  and  the  Department  to  review 
MSTC's  adherence  to  its  policy  of 
lending  securities  to  the  first  interested 
borrower  at  rates  or  lending  fees  on  the 
daily  schedule,  or  at  rates  or  lending 
fees  which  are  more  advantageous  to  the 
client-plans. 

27.  Plan  B.  MS&Co  vdll  directly 
negotiate  "exclusive  borrowing" 
agreements  with  fiduciaries  of  planis. 
including  plans  for  which  MSTC  serves 
as  custodian  or  in  the  future  may  serve 
as  directed  trustee,  where  such  fiduciary 
is  independent  of  the  MS  Group  and 
MSTC.  Under  such  an  agreement,  the 
MS  Group  will  have  exclusive  access  for 
a  specified  period  of  time  to  borrow 
certain  securities  of  the  plan  pursuant  to 
certain  conditions.  MSTC  will  not 
participate  in  the  negotiation  of  the 
agreement.  The  involvement  of  MSTC,  if 
any,  will  be  limited  to  such  activities  as 
holding  securities  available  for  lending, 
handling  the  movement  of  borrowed 
securities  and  collateral  and  investing  or 
depositing  any  cash  collateral  and 
supplying  the  plans  with  certain 
reports.  Tlie  applicants  represent  that, 
under  the  exclusive  borrowing 
agreement,  neither  the  MS  Group  nor 
MSTC  will  perform  for  client-plans  the 
functions  which  constitute  the  essential 
functions  of  a  securities  lending  agent. 

28.  Upon  delivery  of  loaned  securities 
to  the  MS  Group,  MSTC.  or  another 
custodian,  on  behalf  of  a  client-plan, 
will  receive  from  the  MS  Group,  the 
same  day  by  wire  transfer  or  book  entry 
cash  collateral  or,  by  physical  delivery 
or  book  entry  in  a  securities  depository, 
collateral  consisting  of  securities  issued 
or  guaranteed  by  the  U.S.  Government 
or  its  agencies,  irrevocable  bank  letters 
of  credit,  or  other  non-cash  collateral 
permitted  under  PTE  81-6.  The  market 
value  of  the  collateral  on  the  day  the 
loan  settles  will  be  at  least  102  percent 
of  the  market  value  of  the  loaned 
securities.  MSTC  or  such  other 
custodian  will  monitor  the  level  of  the 
collateral  daily  and,  if  its  market  value 
falls  below  100  percent,  the  MS  Group 
will  deliver  sufficient  additional 
collateral  on  the  following  day  such  that 
the  market  value  of  all  collateral  will 
equal  at  least  102  percent  of  the  market 
value  of  the  loaned  securities.  The  MS 
Group  or,  in  the  case  of  some  client 
plans,  MSTC,  will  provide  a  weekly 
report  to  the  plan  showing,  on  a  daily 
basis,  the  aggregate  market  value  of  all 
outstanding  security  loans  to  the  MS 
Group  and  the  aggregate  market  value  of 
the  collateral. 

29.  Before  entering  into  an  exclusive 
borrowing  agreement,  the  MS  Group 
will  furnish  to  the  plan  the  most  recent 
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publicly  available  audited  and 
unaudited  statements  of  its  financial 
condition.  Further,  the  agreement  vdll 
contain  a  representation  by  the  MS 
Group,  as  provided  in  section  18(c)(ii)  of 
the  Securities  Lending  Agreement,  that 
as  of  each  time  it  borrows  securities, 
there  have  been  no  material  adverse 
changes  in  its  financial  condition.  All 
the  procedures  under  the  agreement 
will,  at  a  minimum,  conform  to  the 
applicable  provisions  of  PTE  81-6  and 
PTE  82-63. 

30.  In  exchange  for  the  exclusive  right 
to  borrow  certain  securities  fit>m  a 
client-plan,  the  MS  Group  will  pay  the 
plan  either  a  flat  fee,  or  a  minimum  flat 
fee  plus  a  percentage  (negotiated  at  the 
time  the  exclusive  borrowing  agreement 
is  entered  into)  of  the  total  balance 
outstanding  of  borrowed  securities,  or  a 
percentage  of  the  total  balance 
outstanding  without  any  flat  fee.  In  light 
of  this  fee  arrangement,  all  earnings 
generated  by  cash  collateral  will  be 
returned  to  the  MS  Group.  The  client- 
plan  will  receive  credit  for  all  interest 
dividends  or  other  distributions  on  any 
borrowed  securities. 

31.  The  exclusive  borrowing 
agreement  may  be  terminated  by  either 
party  to  the  agreement  at  any  time. 
MS&Co  viiW  agree  that  upon  termination 
it  will  deliver  any  borrowed  securities 
back  to  the  client-plan  within  five 
business  days  of  written  notice  of 
termination.  If  the  MS  Group  fails  to 
return  the  securities  or  the  equivalent 
thereof,  the  client-plan  will  have  certain 
ri^ts  under  the  agreement  to  realize 
upon  the  collateral.  Pursuant  to  the 
terms  of  the  agreement,  the  MS  Group 
will  indemnify  the  plan  against  any 
losses  due  to  its  use  of  the  borrowed 
securities  equal  to  the  difference 
between  the  replacement  cost  of  the 
securities  and  the  market  value  of  the 
collateral  on  the  date  a  loan  is  declared 
to  be  in  default. 

32.  With  regard  to  those  plans  for 
which  MSTC  provides  custodial, 
clearing  and/or  reporting  functions 
relative  to  securities  loans,  MSTC  and  a 
plan  fiduciary  independent  of  MSTC 
and  the  MS  Group  will  agree  in  advance 
and  in  writing  to  any  fee  that  MSTC  is 
to  receive  for  such  services.  Such  fees, 
if  any,  would  be  fixed  fees  (e.g.,  MSTC 
might  negotiate  to  receive  a  fixed 
percentage  of  the  value  of  the  assets 
with  respect  to  which  it  performs  these 
services  or  to  receive  a  stated  dollar 
amount)  and  any  such  fee  would  be  in 
addition  to  any  fee  MSTC  has  negotiated 
to  receive  from  any  such  client-plan  for 
standard  custodial  or  other  services 
unrelated  to  the  securities  lending 
activity.  The  arrangement  to  have  MSTC 
provide  such  functions  relative  to 


securities  loans  to  the  MS  Group  will  be 
terminable  by  the  client-plan  within  five 
business  days  of  receipt  of  written 
notice  without  penalty  to  the  plan 
except  for  the  return  to  the  MS  Group 
of  part  of  any  flat  fee  paid  by  the  MS 
Group  to  the  plan,  if  the  client-plan  has 
also  terminated  its  exclusive  borrowing 
agreement  with  the  MS  Group.  Before 
entering  into  an  agreement  with  a  plan 
to  provide  such  functions  relative  to 
securities  loans  to  the  MS  Group,  MSTC 
will  furnish  to  the  plan  any  publicly 
available  information  which  it  beUeves 
is  necessary  for  the  plan  to  determine 
whether  to  enter  into  or  renew  the 
agreement. 

33.  In  summary,  the  applicants 
represent  that  the  described  transactions 
satisfy  the  statutory  criteria  of  section 
408(a)  of  the  Act  because:  (a)  Plan  A 
requires  approval  of  the  form  of  a  basic 
loan  agreement  and  the  execution  of  the 
Affiliated  Broker-Dealer  Lending 
Authorization  by  a  plan  fiduciary 
independent  of  the  MS  Group  and 
MSTC  before  a  client-plan  lends  any 
securities  to  the  MS  Group,  while  under 
Plan  B,  The  MS&Co  will  directly 
negotiate  exclusive  borrowing 
agreements  with  a  client-plan;  (b)  the 
lending  arrangements  will  (>ermit  the 
client-plans  to  benefit  from  the  MS 
Group's  substantial  market  position  as 
securities  lenders  and  will  enable  the 
plans  to  earn  additional  income  bora 
the  loaned  secimties  while  still 
receiving  dividends,  interest  and  other 
distributions  on  those  secimties;  (c)  the 
client-plan  will  receive  sufficient 
information  concerning  the  MS  Group's 
financial  condition  before  the  plan 
lends  any  securities  to  the  MS  Group; 
(d)  the  collateral  on  each  loan  to  the  MS 
Group  initially  vnW  be  at  least  102 
percent  of  the  market  value  of  the 
loaned  securities,  which  is  in  excess  of 
the  100  percent  collateral  required 
under  PTE  81-6,  and  will  be  monitored 
daily  by  MSTC;  (e)  the  client-plans  will 
receive  a  weekly  report  and  monthly 
report,  so  that  an  independent  fiduciary 
of  the  client-plans  also  may  monitor 
loan  activity,  fees,  the  level  of  the 
collateral  and  loan  return/yield;  (f) 
MSTC  will  have  no  discretionary 
authority  or  control  over  the  plan's 
acquisition  or  disposition  of  securities 
available  for  loan;  (g)  the  terms  of  each 
loan  will  be  at  least  as  favorable  to  the 
plans  as  those  of  a  comparable  arm's- 
length  transaction  between  unrelated 
parties;  and  (h)  all  the  procedures  under 
the  proposed  transactions  will,  at  a 
minimum,  conform  to  the  applicable 
provisions  of  PTE  81-6  and  PTE  82-63. 
FOR  FURTHER  INFORMATION  CONTACT: 
Virginia  J.  Miller  of  the  Department, 


telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 

Central  Freight  Lines  Employees  Profit 
Sharing  and  Retirement  Plan  (the  Plan) 
Located  in  Waco,  TX 

[Application  No.  D-09994I  — 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  2570,  Subpart  B  (55  FR 
32836,  32847.  August  10, 1990).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(a),  406(b)(1)  and  (b)(2)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  shall  not  apply  to  the 
proposed  cash  sale  by  the  Plan  of 
certain  unimproved  real  property  (the 
Property)  to  Central  Freight  Lines,  Inc. 
(the  Employer),  a  party  in  interest  with 
respect  to  the  Plan. 

This  proposed  exemption  is 
conditioned  upon  the  following 
requirements:  (1)  All  terms  and 
conditions  of  the  sale  are  at  least  as 
favorable  to  the  Plan  as  those  obtainable 
in  an  arm's  length  transaction  with  an 
unrelated  party;  (2)  the  sale  is  a  one- 
time transaction  for  cash;  (3)  the  Plan  is 
not  required  to  pay  any  real  estate 
commissions  or  fees  in  connection  with 
the  proposed  transaction;  and  (4)  the 
Plan  receives  a  sales  price  for  the 
Property  which  is  not  less  than  the 
greater  of  (a)  the  fair  market  value  of  the 
Properfy  as  determined  by  a  qualified, 
independent  appraiser,  or  (b)  the  net 
acquisition  cost  of  the  Property. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
plan  vtrith  3,149  participants  and  net 
assets  available  for  benefits  of 
approximately  $103,639,097  as  of 
December  31, 1994.  The  trustee  of  the 
Plan  and  decisionmaker  with  respect  to 
Plan  investments  is  A.G.  Edwards  Trust 
Company  of  St.  Louis,  Missouri. 

2.  The  Employer,  which  maintains  its 
general  offices  in  Waco,  Texas,  is  a 
trucking  company  that  is  involved  in 
the  transportation  and  delivery  of 
fi«ight  throughout  the  midwestem  and 
southwestern  United  States.  The 
Employer  is  a  wholly-owned  subsidiary 
of  Roadway  Services,  Inc.  (Roadway),  a 
publicly-owned  trucking  company 
which  maintains  its  corporate  offices  in 
Akron,  Ohio. 

3.  Prior  to  1989,  the  Plan,  through  two 
separate  purchases,  acquired  a  38.810 
acre  tract  of  undeveloped  land  for  a  total 
purchase  price  of  $1*495,352.  The 
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Property  is  located  on  the  northwest 
side  of  Spur  482  (Storey  Lane)  and 
approximately  1,500  feet  northeast  of 
State  Highway  114  in  the  Qty  of  Irving, 
Dallas  County,  Texas.  The  Property 
adjoins  the  Employer's  Dallas  freight 
terminal. 

The  Plan  acquired  the  Property  for 
investment  purposes  from  uiuelated 
parties.  On  July  12, 1976,  the  Plan 
purchased  36.464  acres  of  land  (Tract  A) 
from  the  University  of  Dallas.  The  Plan 
paid  a  purchase  price  of  $1 ,284,009  for 
Tract  A  and  closing  costs  of  $697.  Thus, 
the  total  acquisition  price  paid  by  the 
Plan  for  Tract  A  was  $1,284,706. 

On  August  1, 1980,  the  Plan 
purchased  1.928  acres  of  adjoining  land 
(Tract  B)  from  Jack  H.  Beachum.  The 
Plan  paid  a  purchase  price  for  Tract  B 
of  $210,624  plus  closing  costs  of  $22. 
Thus,  the  total  acquisition  price  paid  by 
the  Plan  for  Tract  B  was  $210,646.^ 

4.  On  December  30, 1983,  the  Plan 
sold  the  Property  to  FrittsSesler 
Investments,  Inc.  (FrittsSesler),  a  real 
estate  investment  company  and  an 
unrelated  party,  for  $4,226,418.  The 
terms  of  the  sale  provided  for  a  cash 
downpayment  of  $845,284  with  the 
balance  to  be  paid  over  10  years.  The 
impaid  portion  of  the  purchase  price 
was  evidenced  by  a  promissory  note  in 
the  amoimt  of  $3,381,134.  The  note 
carried  interest  at  11  j)ercent  interest  per 
annum  and  provided  for  interest  only 
pajmnents  for  the  first  5  years  and 
payments  of  principal  and  interest  for 
the  last  5  years  of  the  loan.  The  note  was 
secured  by  a  deed  of  trust  on  the 
Property. 

From  the  date  of  closing  until  January 
1987,  the  Plan  received  $845,284  in 
principal  and  $1,115,774  in  interest  on 
the  note.  In  1987,  FrittsSesler  defaulted 
on  the  note.  The  note  was  then 
accelerated  and  the  Property  was  posted 
for  foreclosure.  In  January  1988,  the 
Property  was  deeded  back  to  the  Plan  by 
a  Deed  in  Lieu  of  Foreclosing.  At  the 
time  of  the  foreclosure,  an  appraisal 
completed  of  the  Property  on  January 
13, 1988  by  Messrs.  Scott  D.  Evans, 
Associate  Appraiser,  and  Mr.  Ronald  W. 
Potts,  MAI,  SRPA.  independent 
appraisers  affiUated  with  Cushman  & 
Wakefield  of  Texas,  Inc.,  located  in 


'The  Department  notes,  that  the  dimensions  of 
Tract  A  and  Tract  B.  if  aggregated,  equal  38.392 
acres  instead  of  38.810  acres.  In  attempting  to 
explain  this  discrepancy,  the  applicant  has  advised 
that  the  subject  Property  does  consist  of  38.810 
acres  of  land  based  on  a  survey  of  the  Tracts.  The 
applicant  attributes  the  size  references  and  legal 
descriptions  of  Tract  A  and  Tract  B  to  "old  field 
notes."  When  the  Property  was  subsequently 
surveyed,  the  applicant  states  that  either  the 
dimensions  of  the  Tracts,  individually,  or  when 
taken  together,  were  larger  than  originally  thought. 


Dallas,  Texas,  placed  the  fair  market 
value  of  the  Property  at  $4,280,000. 

5.  It  is  represented  that  the  Property 
has  never  been  used  by  or  leased  to 
parties  in  interest  since  its  initial 
acquisition  and  reacquisition  by  the    • 
Plan.  It  is  also  represented  that  the  Plan 
has  incurred  certain  costs  totaling 
$512,598  in  connection  with  its 
reacquisition  of  the  Property.  These 
costs  represent  expenses  of  $58,942  that 
are  associated  with  the  Plan's 
acceptance  of  the  Deed  in  Lieu  of 
Foreclosure;  $90  for  closing  costs:  and 
$453,566  for  real  estate  taxes. 

6.  Since  repossessing  the  Property,  the 
Plan  has  continually  advertised  it  for 
sale.  However,  due  to  the  depressed  real 
estate  market  in  the  State  of  Texas  and 
because  of  changes  in  growrth  patterns  of 
the  Dallas-Fort  Worth  area,  no  interest 
has  been  expressed  in  purchasing  the 
Property.  In  addition,  the  Property  has 
generated  no  income  to  the  Plan  and  has 
declined  in  value.  Therefore,  the 
Employer  requests  an  administrative 
exemption  from  the  Department  in  order 
that  it  may  purchase  the  Property  from 
Plan.  The  proposed  sales  price  for  the 
Property  will  represent  not  less  than  the 
greater  of  the  (a)  fair  market  value  of  the 
Property  as  determined  by  a  qualified, 
independent  appraiser  or  (b)  $46,892 
representing  the  net  acquisition  cost  of 
the  Property.^ 

7.  The  Employer  has  obtained  an 
independent  appraisal  of  the  Property 
from  Bill  C.  Dotson,  MAI  and  Richard  S. 
Neely,  Associate  Appraiser, 
independent  appraisers  affiliated  with 
the  Alliance  Appraisal  Croup,  Inc.  of 
Dallas,  Texas.  In  an  appraisal  report 
dated  January  16, 1995,  Messrs.  Dotson 
and  Neely  have  placed  the  fair  market 
value  of  the  Property  at  $1,270,000  as  of 
January  3, 1995. 

In  an  addendum  to  the  appraisal 
report  dated  July  13, 1995,  Mr.  Dotson 
states  that  he  has  re-analyzed  the  initial 
valuation  of  the  Property  to  determine 
whether  there  is  any  assemblage  value 
due  to  the  proximity  of  the  Property  to 
other  real  property  owned  by  the 
Employer.  In  making  this  determination, 
Mr.  Dotson  represents  that  he  has 
considered  (a)  the  Employer'^existing 
facility  which  he  beUeves  is  in  no  need 
for  further  expansion,  (b)  larger  tracts  of 
commercial  land  in  the  vicinity  of  the 
Property  for  which  he  can  ascertain  no 
significant  assemblage  value  and  (c)  the 


^  The  $46,892  net  acquisition  cost  of  the  Property 
is  determined  as  follows:  S2,007,950  (representing 
the  total  acquisition  price  plus  certain  costs 
incurred  by  the  Plan  since  its  reacquisition  of  the 
Property  (i.e.,  $1,495.352+$512,598))  minus 
$1,961,058  (representing  the  total  revenues  received 
by  the  Plan  for  the  Property  (i.e., 
$845,284+$l,115.774)). 


valuation  adage  that  "Property  is  worth 
more  to  the  adjacent  owner  than  to  a 
third  party."  He  notes  that  for  the  adage 
to  be  true,  there  has  to  be  a  proven 
demand  for  the  property  for  there  to  be 
assemblage  value.  In  his  opinion,  the 
Employer  has  not  shown  a  demand 
factor  over  and  above  common  market 
forces. 

Mr.  Dotson  asserts  that  the  subject 
Property  is  a  stand  alone  tract  which 
can  be  utilized  for  a  number  of 
purposes.  In  his  view,  the  Property  is 
not  co-dependent  on  any  other  tracts  of 
land  for  frontage,  access  or  visibility. 
Thus,  Mr.  Dotson  concludes  that  the 
Property  has  no  assemblage  or  premium 
value  by  reason  of  its  proximity  to  other 
existing  real  property  that  is  owned  by 
the  Employer. 

8.  Because  the  fair  market  value  of  the 
Property  is  greater  than  its  net 
acquisition  cost,  the  Plan  will  sell  the 
Property  to  the  Employer  for  $1,270,000. 
The  Employer  will  pay  the 
consideration  to  the  Plan  in  cash.  In 
addition,  the  Plan  will  not  be  required 
to  pay  any  real  estate  fees  or 
commissions  in  connection  with  the 
proposed  sale. 

9.  In  summary,  it  is  represented  that  , 
the  proposed  transaction  will  satisfy  the 
statutory  criteria  for  an  exemption 
under'section  408(a)  of  the  Act  because: 
(a)  All  terms  and  conditions  of  the  sale 
will  be  at  least  as  favorable  to  the  Plan 
as  those  obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party;  (b) 
the  sale  will  be  a  one-time  transaction 
for  cash;  (c)  the  Plan  will  not  be 
required  to  pay  any  real  estate 
commissions  or  fees  in  connection  with 
the  proposed  sale;  and  (d)  the  Plan  will 
receive  a  sales  price  for  the  Property 
which  is  not  less  than  the  greater  of  (i) 
the  fair  market  value  of  the  Property  as 
determined  by  a  qualified,  independent 
appraiser,  or  (ii)  the  net  acquisition  cost 
of  the  Property. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption 
will  be  given  to  all  interested  persons 
within  5  days  of  the  date  of  publication 
of  the  notice  of  pendency  in  the  Federal 
Register.  Notice  will  be  posted  at  the 
Employer's  work  sites.  Such  notice  will 
include  a  copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  and  shall  inform  interested 
persons  of  their  right  to  comment. 
Comments  with  respect  to  the  notice  of 
proposed  exemption  are  due  within  35 
days  after  the  date  of  publication  of  this 
proposed  exemption  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
]an  D.  Broady  of  the  Department, 
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telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Donald  D.  Busker  Individual 
Retirement  Account  (the  ERA)  Located 
in  Detroit  Lakes,  Minnesota 

[Application  No.  I>-10005] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  Part 
2570,  Subpart  B  (55  FR  32836,  32847. 
August  10, 1990).  If  the  exemption  is 
granted,  the  sanctions  resulting  from  the 
application  of  section  4975  of  Uie  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  cash  sale  of  two  parcels 
of  unimproved  real  property  (the 
Properties)  by  the  IRA  to  Donald  D. 
Bu^er,  a  disqualified  person  with 
respect  to  the  IRA  ^  provided  the 
following  conditions  are  met: 

(a)  The  sale  is  a  one-time  transaction 
for  cash; 

(b)  The  terms  and  conditions  of  the 
sale  are  at  least  as  favorable  to  the  IRA 
as  those  obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party; 

(c)  The  IRA  receives  the  fair  market 
value  of  the  Properties  as  established  at 
the  time  of  the  sale  by  an  independent 
qualified  appraiser;  and 

(d)  The  IRA  is  not  required  to  pay  any 
commissions,  costs  or  other  expenses  in 
connection  with  the  sale. 

Summary  of  Facts  and  Representations 

1.  The  IRA  is  an  individual  retirement 
accoimt,  as  described  imder  section 
408(a)  of  the  Code,  which  was 
established  by  Donald  D.  Busker  (Mr. 
Busker).  As  of  Jtme  14, 1995,  the  IRA 
had  assets  valued  at  $362,470.  The 
trustee  of  the  ERA  is  the  First  Trust 
Company  of  North  Dakota,  N.A. 

2.  The  applicants  states  that  a  portion 
of  the  IRA's  existing  assets,  including 
the  Properties,  were  obtained  from  a 
roUover  of  assets  received  by  Mr.  Busker 
in  1990  from  distributions  to  which  he 
was  entitled  as  a  participant  in  the 
Country  Equities  Inc.  Retirement  Plan 
(the  CER  Plan).  The  applicant  states 
further  that  the  CER  Plan  had  received 
such  assets  bom  prior  rollovers  made  to 
Mr.  Busker  from  the  Donald  D.  Busker 
and  Associates  Pension  Trust  (the 
Busker  Pension  Plan),  which  had  been 
terminated  in  January  1982. 

The  Properties  consist  of  two  parcels 
of  unimproved  real  property. 


•Pursuant  to  29  CFR  2S10.3-2(d).  there  is  no 
jurisdiction  with  respect  to  the  IRA  under  Title  I  of 
the  Act.  However,  there  is  jurisdiction  under  Title 
n  of  the  Act  pursuant  to  section  4975  of  the  Code. 


The  first  parcel  (Property  I)  is  located 
in  Shell  Lake  Township  in  Becker 
County,  east  of  Detroit  Lakes, 
Minnesota.  Property  I  consists  of 
approximately  eighty  acres  of 
unimproved  wooded  lowland  in  a  fairly 
remote  part  of  Becker  County.  The 
applicant  states  that  access  to  Property 
I  is  available  by  easement  over  county 
land  to  the  south. 

The  second  parcel  (Property  II)  is 
located  near  Frazee,  Minnesota,  on 
Murphy  and  Silver  Lakes  in  Gorman 
Township.  Otter  Tail  County.  Property 
n  currenUy  consists  of  approximately 
144  acres  of  unimproved  land,  part  of 
which  is  zoned  for  agricultural 
conservation  and  part  of  which  is  zoned 
for  potential  development  as  a 
recreational  area.  In  this  regard,  the 
applicant  states  that  approximately  53 
acres  on  Property  II  are  part  of  the 
Conservation  Reserve  Program  (CRP),  a 
U.S.  Government  subsidy  program  for 
farmland  that  is  not  being  used  for 
agricultural  purposes.  In  addition,  part 
of  the  remaining  acres  which  comprise 
Property  II  are  located  adjacent  to 
Murphy  Lake  and  are  available  for 
recreational  uses.  However,  the 
appUcant  states  that  only  about  3000 
feet  of  this  part  of  Property  n  is  useable 
and  that  the  remaining  parts  of  Property 
n  adjacent  to  the  lakes  are  not  currently 
capable  of  development  because  the 
land  is  excessively  low  and  wet. 

Mr.  Busker  represents  that  he  does  not 
own  any  land  which  is  adjacent  to 
either  of  the  Properties  and  that  the 
Properties  have  not  been  leased  to  or 
used  by  any  disqualified  person. 

3.  The  Properties  were  originally 
acquired  as  a  real  estate  investment  by 
the  Busker  Pension  Plan.  The  applicant 
states  that  the  Properties  were  acquired 
bom  unrelated  parties  in  two  separate 
cash  transactions.  Specifically,  Property 
I  was  acquired  by  the  Busker  Pension 
Plan  in  1978  for  $4,250.  Property  n  was 
acquired  in  1978  as  part  of  a  larger 
parcel  of  real  estate,  which  included  a 
residential  house  and  other 
improvements,  for  a  total  of  $98,500  (the 
Original  Property  D).  Portions  of  the 
Original  Property  U  were  subsequently 
platted  for  development  and,  along  with 
the  house,  sold  by  the  Busker  Pension 
Plan  to  unrelated  parties.  However,  Mr. 
Busker  has  not  been  able  to  sell  the 
remaining  portions  of  the  Original 
Property  0,  ciurently  owned  by  the  IRA 
(i.e.  Property  n  as  described  above).  The 
applicant  states  that  parts  of  Property  II 
have  also  been  platted  for  possible  sale 
as  separate  parcels.  The  appUcant  states 
further  that  the  IRA  has  received 
approximately  $2992  in  CRP  subsidy 
payments  as  a  result  of  its  ownership  of 


the  acres  on  Property  II  which  are 
subject  to  the  CRP  subsidy  program. 

4.  Roger  K.  Tinjum,  an  accredited 
rural  appraiser  associated  with  Tinjum 
Appraisal  Company,  located  in  Detroit 
Lakes,  Minnesota,  appraised  the 
Properties  in  December  1993  and 
updated  his  appraisal  in  June  1995.  Mr. 
Tinjum  states  that  he  is  a  qualified  real 
estate  appraiser  with  over  thirty  years  of 
experience  and  is  familiar  with  the 
Properties  and  other  similar  properties 
located  in  the  area.  In  addition,  Mr. 
Tinjum  represents  that  both  be  and  his 
firm  are  independent  of,  and  unrelated 
to,  Mr.  Busker. 

Mr.  Tinjum 's  appraisal  of  the 
Properties  relied  primarily  on  the 
market  approach,  with  an  analysis  of 
recent  sales  of  similar  properties  in  the 
area,  to  establish  the  fair  market  value 
of  the  Properties.  Mr.  Tinjum  states  that 
his  analysis  took  into  consideration  the 
potential  of  the  Properties  for  further 
development.  In  this  regard,  Mr.  Tinjiun 
represents  that  the  highest  and  best  use 
for  the  Properties  would  be  recreational 
use.  Based  on  this  analysis,  Mr.  Tinjum 
concluded  that  the  fair  market  values  of 
Property  I  and  Property  n  were  $20,000 
and  $72,000,  respectively,  as  of 
December  10, 1993. 

By  letter  dated  June  15, 1995,  Mr. 
Tinjum  states  that  the  present  fair 
market  value  of  the  Properties  has  not 
changed  since  December  10, 1993. 

The  applicant  states  that  Mr.  Tinjum 
will  update  his  appraisal  of  the 
Properties  at  the  time  of  the  proposed 
transaction  to  establish  their  fair  market 
value.  Such  appraisal  will  take  into 
consideration  any  recent  sales  of 
comparable  properties  in  the  area  since 
the  date  of  Mr.  Tinjum 's  last  appraisal. 

5.  The  applicant  requests  an 
exemption  for  the  proposed  sale  of  the 
Properties  by  the  IRA  to  Mr.  Busker.  As 
noted  above,  the  IRA  would  receive 
cash  in  exchange  for  the  Properties  in  an 
amount  equal  to  the  fair  market  value  of 
the  Properties,  as  determined  by  an 
independent,  qualified  appraiser  at  the 
time  of  the  transaction. 

The  applicant  represents  that  the 
proposed  transaction  would  be  in  the 
best  interests  of  the  IRA  because  it 
would  allow  the  IRA  to  dispose  of  the 
Properties,  which  at  the  present  time  are 
iUiquid  investments  which  have  not 
been  appreciating  in  value,  and  reinvest 
the  sale  proceeds  in  more  liquid 
investments  which  would  offer  greater 
retiuns.  The  applicant  states  that  the 
terms  and  conditions  of  the  sale  would 
be  at  least  as  favorable  to  the  IRA  as  the 
terms  and  condition  which  the  IRA 
could  obtain  in  an  arm's-length 
transaction  with  an  unrelated  party.  The 
applicant  states  further  that  the  IRA 


41126 


Federal  Register  /  Vol.  60,  No.  155  /  Friday,  August  11,  1995  /  Notices 


would  not  pay  any  conunissirais  or 
other  expooses  in  connection  with  the 
transaction. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  statutory  criteria  of  section 
4975(c)(2)  of  the  Code  because:  (a)  The 
terms  ami  oonditicms  of  the  sale  would 
be  at  least  as  favorable  to  the  IRA  as 
those  obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party;  (b) 
the  sale  would  be  a  one-time  cash 
transaction  which  would  allow  the  IRA 
to  dispose  of  illiquid  assets  whidi  have 
not  been  appreciating  in  value;  (c)  the 
IRA  would  receive  the  fair  market  value 
of  the  Property,  as  established  at  the 
time  of  the  sale  by  an  independent, 
qualified  appraiser;  (d)  the  IRA  would    - 
not  be  required  to  pay  any  commissions, 
costs  or  other  expenses  in  connection 
with  the  sale;  and  (e)  Mr.  Busker  has 
determined  that  the  proposed  sale  of  the 
Properties  would  be  in  the  best  interests 
of  the  IRA. 

NOTICE  TO  INTERESTED  KR80N8:  Because 
Mr.  Busker  is  the  only  participant  in  the 
IRA,  it  has  been  determined  that  there 
is  no  need  to  distribute  the  notice  of 
proposed  exemption  to  interested 
persons.  Comments  and  requests  for  a 
hearing  are  due  thirty  (30)  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
E.  F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toU-fiee  niunber.) 

Profit  Sharing  Plan  for  Employees  of 
Athens  Disposal  Co.,  Ranco  Leasing, 
Covina  Disposal  Co.,  and  South 
Pasadena  Disposal  Co.  (the  Plan), 
Located  in  City  of  Industry,  California 

(Application  No.  D-10029] 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  406(a)  and  406  (b)(1)  and 
(b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  the  cash  sale  on 
March  24, 1994,  for  $300,000  (the  Sale) 
of  7,500  shares  (the  Shares)  of  common 
stock  issued  by  Garfield  Bank  (the 
Bank),  chartered  in  California  and 
located  in  Montebello,  California,  by  the 
Plan  to  Athens  Disposal  Co.,  Inc.,  a 
party  in  interest  with  respect  tothe 


Plan;  provided  that  (1)  the  Plan 
experienced  no  loss  nor  incurred  any 
expense  from  the  Sale;  and  (2)  the  Plan 
received  as  consideration  from  the  Sale 
an  amoimt  that  was  no  less  than  the  fair 
market  value  of  the  Shares  on  the  date 
of  the  Sale. 

^FECnvE  DATE:  If  this  proposed 
exemption  is  granted,  the  effective  date 
of  the  exemption  will  be  March  24, 
1994. 

Summary  of  Facts  and  Representations 

1.  There  are  three  closely-held 
corporations  that  ourently  sponsor  the 
Plan  (the  Employers)  that  are  all 
incorporated  in  California  and  are 
wholly  owned  by  various  members  of 
the  Arakelian  family.  One  of  the  three 
corporations  that  make  up  the 
Employers  is  the  Athens  Disposal  Co., 
Inc.  (the  Applicant),  incorporated  on 
July  1, 1958,  which  is  headquartered  in 
City  of  Industry,  California  and  is 
engaged  in  the  business  of  municipal 
solid  waste  collection  and  disposal.  The 
second  of  the  Employers  is  the  South 
Pasadena  Disposal  Co.,  Inc.  (South 
Pasadena),  incorporated  September  5, 
1992,  which  provides  the  same  services 
as  the  Applicant  for  the  City  of 
Pasadena,  California.  The  third  member 
of  the  Employers  is  the  Ranco  Leasing 
Co.,  Inc.  (Ranco),  incorporated 
November  21,  1981,  which  owns 
rubbish  collection  vehicles  that  it  leases 
to  the  Applicant  and  to  South  Pasadena 
and  provides  fleet  maintenance  services 
for  the  leased  vehicles.^ 

2.  The  Plan  is  a  profit  sharing  plan 
that  maintains  individual  accounts  for 
its  254  participants  and  beneficiaries 
with  net  assets  of  $4,975,373,  as  of  June 
30, 1994.  The  Plan  is  intended  to  satisfy 
the  qualification  requirements  of  section 
401(a)  of  the  Code.  The  named  fiduciary 
of  the  Plan  is  a  committee  (the 
Committee)  currently  consisting  of  two 
individuals,  Messrs.  Ron  Arakelian  and 
Ron  Arakelian,  Jr.,  who  are  controlling 
shareholders  as  well  as  ofiicers  and 
directors  of  the  Applicant.  The 
Committee  is  appointed  by  the  Board  of 
Directors  of  the  Applicant  and  charged 
with  the  responsibility  to  administer  the 
Plan,  which  includes  among  other 
things  directing  investments  of  Plan 
assets  and  appointing  legal  coimsel, 
accountants,  plan  administrator,  and 
trustees. 

The  Committee  has  employed  and 
delegated  responsibility  for 


*G)vina  Disposal  Co.,  Inc.,  incorporated  in 
California  on  October  3, 1985,  a  wholly-owned 
subsidiary  of  the  Applicant,  had  been  another 
sponsor  of  the  Plan,  but  was  liquidated  on  |une  30, 
1990.  and  had  its  assets  and  liabilities  distributed 
to  the  Applicant  with  its  participants  in  the  Plan 
absorbed  by  the  Applicant 


administering  the  accoimting  and 
recordkeeping  services  for  the  Plan  to 
Page  Services  Corporation,  a  California 
corporation,  located  in  Los  Angeles, 
California.  Messrs.  Ron  Arakelian  and 
Ron  Arakelian,  Jr.  also  serve  the  Plan  as 
the  trustees  (the  Trustees)  of  its  assets. 

3.  During  the  Plan's  fiscal  year  ended 
]une  30, 1985,  the  Applicant  conveyed 
the  7,500  Shares  to  the  Plan  as  its 
$300,000  funding  contribution  for  the 
fiscal  year.")  The  Shares,  originally 
purchased  by  the  applicant  over  a  10 
year  period  at  a  price  of  $40  per  share, 
were  determined  to  have  a  fair  market 
value  of  $40  per  share  on  the  date  that 
they  were  contributed  to  the  Plan. 

While  the  Plan  continued  to  hold  the 
Shares  the  Bank  began  experiencing  a 
pocff  financial  performance  resulting  in 
net  losses  fit)m  operations  for  the  years 
ended  December  31, 1993  and  1994.  The 
poor  financial  performance  of  the  Bank 
was  also  manifested  by  limited  dividend 
payments  of  the  Bank  to  the  holders  of 
the  Shares.  The  only  dividend  payments 
made  to  the  Plan  totalled  $1,875  for 
each  of  the  years  1992  and  1993. 

The  Applicant  represents  that  the 
Bank  became  the  subject  of 
examinations  during  1993  by  both  the 
Federal  Reserve  Bank  (the  FRB)  and  the 
Superintendent  of  Banks  for  the  State  of 
Cahfomia  (the  State).  The  State 
completed  its  examination  by 
September  24, 1993,  whereas,  the  FRB 
took  an  additional  year  to  complete  its 
examination  on  September  24, 1994.  In 
preliminary  letters  in  1993  from  both 
the  FRB  and  the  State,  the  Bank  was 
notified,  among  other  things,  that  it  was 
in  an  unsafe  and  unsound  condition 
v\rith  a  continuing  deterioration,  in  asset 
quality,  an  inadequate  loan  loss  reserve, 
and  a  decUne  in  capital  and  liquidity. 
The  FRB  concluded  that  the  continued 
deterioration  in  asset  quality  threatened 
the  already  marginal  capital  position  of 
the  Bank  and  negatively  impacted  on  its 
future  earnings  prospects.  The 
Applicant  further  represents  that  the 
FRB  reclassified  the  Bank  as 
significantly  imdercapitalized  for 
purposes  of  federal  regulations  which 
resulted  in  restrictions  (a)  on  the  ability 
of  the  Bank  to  pay  dividends  and 
management  fees;  (b)  on  the  growth  of 
its  total  assets;  and  (c)  on  its  ability  to 
expand  through  acquisitions,  branching, 
or  new  lines  of  business.  According  to 
the  Apphcant  the  State  also  issued  an 
order  to  the  Bank  that  its  capital  is 
considered  to  be  impaired  as  of 
September  30, 1994,  which  subjects  the 


■°The  Applicant  represents  that  the  contribution 
of  the  Shares  was  not  a  prohibited  transaction 
under  the  Act.  The  Department  expresses  no 
opinion  as  to  whether  the  contribution  was  a 
prohibited  transaction. 
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Shares  to  assessment  under  certain 
circumstances  and  potential  forfeiture. 

The  common  stock  of  the  Bank  was 
appraised  on  January  21, 1994,  and 
February  11, 1994,  by  an  independent 
appraiser,  Mr.  Glenn  Garlick,  Principal 
of  Houlihan  Valuation  Appraisers 
located  in  Costa  Mesa,  California.  When 
making  the  appraisals  Mr.  Garlick 
imderstood  that  the  Applicant  intended 
to  purchase  the  Shares  bom  the  Plan  at 
the  greater  of  either  $40  per  share  or  the 
fair  market  value  based  upon  an 
independent  appraisal.  In  the  February 
11, 1994,  appraisal,  Mr.  Garlick 
concluded  that  without  consideration  of 
the  intent  of  the  applicant  to  purdiase 
the  Shares,  the  hix  market  value  of  the 
Shares  is  not  greater  than  $27  per  share. 

The  Applicant  fiirther  represents  that 
another  indication  of  the  continued 
decline  in  the  fair  market  value  of  the 
Shares  was  manifested  in  the  private 
placement  offering  of  Units  in  March 
1995  by  the  Bank  to  individual 
subscribers  for  $10  per  Unit.  Each  Unit 
consists  of  one  share  of  common  stock 
of  the  Bank  plus  one  five-year  warrant 
convertible  into  one  share  common 
stock  for  the  additional  consideration  of 
$10. 

4.  In  order  to  eliminate  the  ever 
increasing  risk  associated  with  the 
continued  investment  in  the  Shares  by 
the  Plan  and  to  permit  the  Plan  to 
distribute  or  otherwise  invest  ^e 
original  value  of  the  assets  in  the  Plan, 
the  Applicant  on  March  24, 1994,  made 
a  $300,000  cash  purchase  of  the  Shares 
from  the  Plan.  The  Plan  incurred  no 
expenses  or  commissions  from  the  Sale. 
Furthermore,  the  Applicant  represents 
that  the  Plan  was  able  to  invest  the 
proceeds  fix)m  the  Sale  into  more  liquid 
and  income  producing  investments; 
such  as,  U.S.  Treasury  Bills,  money 
market  accoimts,  and  publicly  traded 
common  stock. 

The  Applicant  represents  that  the 
Plan's  elimination  of  the  risks  inherent 
in  the  continued  investment  in  the 
Shares  by  the  Sale  to  the  Applicant  was 
in  the  best  interests  of  the  Plan  and  its 
participants  and  beneficiaries,  and  also 
served  to  protect  the  rights  of  the 
participants  and  beneficiaries.  The 
Trustees  of  the  Plan  made  these 
determinations  based  on  their 
knowledge  that  the  Bank  was  subject  to 
the  FRB  and  State  examinations  and 
resulting  enforcement  actions  described 
above  that  presented  significant  risks  to 
the  Plan  if  it  continued  to  hold  the 
Shares.  In  addition,  the  Trustees  were 
motivated  to  act  because  the  Shares 
were  providing  little  or  no  income  for 
the  Plan,  plus  there  was  little  or  no 
likelihood  that  there  would  be  income 


received  in  the  foreseen  future  by  the 
Plan. 

5.  In  summary,  the  applicant 
represents  that  the  transaction  satisfies 
the  criteria  for  an  exemption  under 
section  408(a)  of  the  Act  because  (a)  the 
Plan  received  fit)m  the  AppUcant  in  a 
one-time  transaction  cash  in  an  amoimt 
that  was  no  less  than  the  fair  market 
value  of  the  Shares  on  the  date  of  the 
Sale;  (b)  the  transaction  enabled  the 
Plan  and  its  participants  and 
beneficiaries  to  avoid  the  continuing 
risks  associated  with  holding  the 
Shares;  (c)  the  Plan  incurred  no  loss  or 
expense  from  the  Sale;  (d)  the  Trustees 
have  determined  that  the  transaction 
was  in  the  best  interests  of  the  Plan  and 
its  participants  and  beneficiaries  and 
was  protective  of  their  rights  under  the 
Plan. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.  E.  Beaver  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Banc  One  Capital  Corporation  (Banc 
One)  Located  in  Columbus,  OH 

[Application  No.  D-10046] 

Proposed  Exemption 

Section  I.  Transactions 

A.  Effective  June  2, 1995,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act  and  the  taxes  imposed  by 
section  4975  (a)  and  (b)  of  Uie  Code  by 
reason  of  section  4975(c)(1)  (A)  through 
(D)  of  the  Code  shall  not  apply  to  the 
following  transactions  involving  trusts 
and  certificates  evidencing  interests 
therein: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  an 
employee  benefit  plan  when  the 
sponsor,  servicer,  trustee  or  insurer  of  a 
trust,  the  underwriter  of  the  certificates 
representing  an  interest  in  the  trust,  or 
an  obligor  is  a  party  in  interest  with 
respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  Subsection  I.A.  (1)  or  (2). 

Notwithstanding  the  foregoing. 
Section  I.A.  does  not  provide  an 
exemption  from  the  restrictions  of 
sections  406(a)(1)(E),  406(a)(2)  and  407 
for  the  acquisition  or  holding  of  a 
certificate  on  behalf  of  an  Excluded  Plan 
by  any  person  who  has  discretionary 
authority  or  renders  investment  advice 


with  respect  to  the  assets  of  that 
Excluded  Plan." 

B.  Effective  June  2, 1995,  the 
restrictions  of  sections  406(b)(1)  and 
406(b)(2)  of  the  Act  and  the  taxes 
imposed  by  section  4975  (a)  and  (l^  of 
the  Code  by  reason  of  section 
4975(c)(1)(E)  of  the  Code  shall  not  apply 
to: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  a  plan 
when  the  person  m^o  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  investment  of  plan 
assets  in  the  certificates  is  (a)  an  obligor 
with  respect  to  5  percent  or  less  of  the 
fair  market  value  of  obUgations  or 
receivables  contained  in  the  trust,  or  (b) 
an  affiliate  of  a  person  described  in  (a); 
if: 

(i)  The  plan  is  not  an  Excluded  Plan; 

(ii)  Solely  in  the  case  of  an  acquisition 
of  certificates  in  connection  with  the 
initial  issuance  of  the  certificates,  at 
least  50  percent  of  each  class  of 
certificates  in  which  plans  have 
invested  is  acquired  by  persons 
independent  of  the  members  of  the 
Restricted  Group  and  at  least  50  percent 
of  the  aggregate  interest  in  the  trust  is 
acquired  by  persons  independent  of  the 
Restricted  Group; 

(iii)  A  plan's  investment  in  each  class 
of  certificates  does  not  exceed  25 
percent  of  all  of  the  certificates  of  that 
class  outstanding  at  the  time  of  the 
acquisition;  and 

(iv)  Immediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  are  invested  in 
certificates  representing  an  interest  in  a 
trust  containing  assets  sold  or  serviced 
by  the  same  entity. '^  For  purposes  of 
this  paragraph  B.(l)(iv)  only,  an  entity 
will  not  be  considered  to  service  assets 
contained  in  a  trust  if  it  is  merely  a 
subservicer  of  that  trust; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates,  provided  that  the  conditions 


'  ■  Section  LA.  provides  no  relief  from  sections 
406(a)(1)(E),  406(a)(2)  and  407  for  any  person 
rendering  investment  advice  to  an  Excluded  Plan 
vrithin  the  meaning  of  section  3(21)(a)(ii)  and 
regulation  29CFR  2510.3-21(c). 

■2  For  purposes  of  this  exemption,  each  plan 
participating  in  a  commingled  fund  (such  as  a  bank 
collective  trust  fund  or  insurance  company  pooled 
separate  account)  shall  be  considered  to  own  the 
same  proportionate  undivided  interest  in  each  asset 
of  the  commingled  fund  as  its  proportionate  interest 
in  the  total  assets  of  the  commingled  fund  as 
calculated  on  the  most  recent  preceding  valuation 
date  of  the  fund. 
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set  forth  in  paragraphs  B.(l)  (i),  (iii)  and 
(iv)  are  met;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  Subsection  LB.  (1)  or  (2). 

C.  Effective  June  2, 1995,  the 
restrictions  of  sections  406(a),  406(b) 
and  407(a)  of  the  Act,  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  by  reason  of  section  4975(c)  of 
the  Code,  ^11  not  apply  to  transactions 
in  coimection  with  the  servicing, 
management  and  operation  of  a  trust, 
provided: 

(1)  Such  transactions  are  carried  out 
in  accordance  with  the  terms  of  a 
binding  pooling  and  servicing 
arrangement;  and 

(2)  The  pooling  and  servicing 
agreement  is  provided  to  or  described  in 
all  material  respects  in  the  prospectus  or 
private  placement  memorandum 
provided  to  investing  plans  before  they 
purchase  certificates  issued  by  the 
trust.'3 

Notwithstanding  the  foregoing. 
Section  I.C.  does  not  provide  an 
exemption  from  the  restrictions  of 
section  406(b)  of  the  Act  or  from  the 
taxes  imposed  by  reason  of  section 
4975(c)  of  the  Code  for  the  receipt  of  a 
fee  by  a  servicer  of  the  trust  from  a 
person  other  than  the  trustee  or  sponsor, 
imless  such  fee  constitutes  a  "qualified 
administrative  fee"  as  defined  in 
Section  m.S. 

D.  Effective  Jime  2, 1995,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act,  and  the  taxes  imposed  by 
sections  4975  (a)  and  (b)  of  the  Code  by 
reason  of  sections  4975(c)(1)  (A)  through 
(D)  of  the  Code,  shall  not  apply  to  any 
transactions  to  which  those  restrictions 
or  taxes  would  otherwise  apply  merely 
because  a  person  is  deemed  to  be  a  party 
in  interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 
plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14)  (F),  (G).  (H)  or 
(I)  of  the  Act  or  section  4975(e)(2)  (F), 
(G),  (H)  or  (I)  of  the  Code),  solely 
because  of  the  plan's  ownership  of 
certificates. 

Section  U.  General  Conditions 

A.  The  relief  provided  under  Section 
I  is  available  only  if  the  following 
conditions  are  met: 


■'In  the  case  of  a  private  placement 
memorandum,  such  memorandum  must  contain 
substantially  the  same  infonnation  that  would  be 
disclosed  in  a  prospectus  if  the  offering  of  the 
certificates  were  made  in  a  registered  public 
oHering  under  the  Securities  Act  of  1933.  In  the 
Department's  view,  the  private  placement 
memorandum  must  contain  sufficient  information 
to  permit  plan  fiduciaries  to  make  informed 
investment  decisions. 


(1)  The  acquisition  of  certificates  by  a 
plan  is  on  terms  (including  the 
certificate  price)  that  eire  at  least  as 
favorable  to  the  plan  as  they  would  be 
in  an  arm's  length  transaction  with  an 
unrelated  party; 

(2)  The  rights  and  interests  evidenced 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  by 
other  certificates  of  the  same  trust; 

(3)  The  certificates  acquired  by  the 
plan  have  received  a  rating  at  the  time 
of  such  acquisition  that  is  in  one  of  the 
three  highest  generic  rating  categories 
bom  either  Standard  &  Poor's 
Corporation  (S&P's),  Moody's  Investors 
Service,  Inc.  (Moody's),  Dxiff  &  Phelps 
Inc.  (D&P)  or  Fitch  bivestors  Service, 
Inc.  (Fitch); 

(4)  The  trustee  is  not  an  affiliate  of 
any  member  of  the  Restricted  Group. 
However,  the  trustee  shall  not  be 
considered  to  be  an  affiliate  of  a  servicer 
solely  because  the  trustee  has  succeeded 
to  the  rights  and  responsibilities  of  the 
servicer  pursuant  to  the  terms  of  a 
pooling  and  servicing  agreement 
providing  for  such  succession  upon  the 
occurrence  of  one  or  more  events  of 
default  by  the  servicer; 

(5)  The  sum  of  all  payments  made  to 
and  retained  by  the  imderwriters  in 
connection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
underwriting  or  placing  the  certificates; 
the  sum  of  all  payments  made  to  and 
retained  by  the  sponsor  pursuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  trust  represents  not  more 
than  the  fair  market  value  of  such 
obligations  (or  interests);  and  the  sum  of 
all  payments  made  to  and  retained  by 
the  servicer  represents  not  more  than 
reasonable  compensation  for  the 
servicer's  services  imder  the  pooling 
and  servicing  agreement  and 
reimbursement  of  the  servicer's 
reasonable  expenses  in  connection 
therewith;  and 

(6)  The  plan  investing  in  such 
certificates  is  an  "accredited  investor" 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Securities  and 
Exchange  Commission  under  the 
Securities  Act  of  1933. 

B.  Neither  any  underwriter,  sponsor, 
trustee,  servicer,  insurer,  nor  any 
obligor,  imless  it  or  any  of  its  affiliates 
has  discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  denied  the  relief 
provided  under  Section  I,  if  the 
provision  of  Subsection  II.A.(6)  above  is 
not  satisfied  with  respect  to  acquisition 
or  holding  by  a  plan  of  such  certificates, 
provided  that  (1)  such  condition  is 
disclosed  in  the  prospectus  or  private 


placement  memorandum;  and  (2)  in  the 
case  of  a  private  placement  of 
certificates,  the  trustee  obtains  a 
representation  bom  each  initial 
purchaser  which  is  a  plan  that  it  is  in 
compliance  with  such  condition,  and 
obtains  a  covenant  frt>m  each  initial 
purchaser  to  the  effisct  that,  so  long  as 
such  initial  purchaser  (or  any  transferee 
of  such  initial  purchaser's  certificates)  is 
required  to  obtain  bom  its  transferee  a 
representation  regarding  compliance 
with  the  Securities  Act  of  1933,  any 
such  transferees  will  be  required  to 
make  a  written  representation  regarding 
compliance  with  the  condition  set  forth 
in  Subsection  II.A.(6)  above. 

Section  m.  Definitions 

For  purposes  of  this  exemption: 

A.  "Certificate"  means: 

(1)  A  certificate — 

(a)  that  represents  a  beneficial 
ownership  interest  in  the  assets  of  a 
trust;  and 

(b)  that  entitles  the  holder  to  pass- 
through  payments  of  principal,  interest, 
and/or  other  payments  made  with 
respect  to  the  assets  of  such  trust;  or 

(2)  A  certificate  denominated  as  a 
debt  instnmient — 

(a)  that  represents  an  interest  in  a  Real 
Estate  Mortgage  Investment  Conduit 
(REMIC)  within  the  meaning  of  section 
860D(a)  of  ^e  Internal  Revenue  Code  of 
1986; and 

(b)  that  is  issued  by  and  is  an 
obligation  of  a  trust;  with  respect  to 
certificates  defined  in  (1)  and  (2)  above 
for  which  Banc  One  or  any  of  its 
affiliates  is  either  (i)  the  sole 
underwriter  or  the  manager  or  co-    " 
manager  of  the  underwriting  syndicate, 
or  (ii)  a  selling  or  placement  agent. 

For  purposes  of  this  exemption, 
references  to  "certificates  representing 
an  interest  in  a  trust"  include 
certificates  denominated  as  debt  which 
are  issued  by  a  trust. 

B.  "Trust"  means  an  investment  pool, 
the  corpus  of  which  is  held  in  trust  and 
consists  solely  of: 

(1)  Eithe^- 

(a)  secured  consumer  receivables  that 
bear  interest  or  are  purchased  at  a 
discount  (including,  but  not  limited  to, 
home  equity  loans  and  obligations 
secured  by  shares  issued  by  a 
cooperative  housing  association); 

(b)  secured  credit  instruments  that 
bear  interest  or  are  purchased  at  a 
discount  in  transactions  by  or  between 
business  entities  (including,  but  not 
limited  to,  qualified  equipment  notes 
secured  by  leases,  as  defined  in  Section 
ra.T); 

(c)  obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  single-family  residential. 
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multi-family  residential  and  commercial 
real  property  (including  obligations- 
seaued  by  leasehold  interests  on 
commercial  real  proj>erty); 

(d)  obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  motor  vehicles  or 
equipment,  or  qualified  motor  vehicle 
leases  (as  defined  in  Section  in.U); 

(e)  "guaranteed  governmental 
mortgage  pool  certificates,"  as  defined 
in  29  CFR  2510.3-101{i)(2); 

(f)  fractional  undivided  interests  in 
any  of  the  obfigations  described  in 
clauses  (a)-(e)  of  this  Section  B.(l); 

(2)  Property  which  had  secured  any  of 
the  obligations  described  in  Subsection 
B.(l); 

(3)  Undistributed  cash  or  temporary 
investments  made  therewith  maturing 
no  later  than  the  next  date  on  which 
distributions  are  to  be  made  to 
certificateholders;  and 

(4)  Rights  of  the  trustee  under  the 
pooling  and  servicing  agreement,  and 
rights  under  any  insurance  policies, 
third-party  guarantees,  contracts  of 
suretyship  and  other  credit  support 
arrangements  with  respect  to  any 
obligations  described  in  Subsection 
B.(l). 

Notwithstanding  the  foregoing,  the 
term  "trust"  does  not  include  any 
investment  pool  imless:  (i)  The 
investment  pool  consists  only  of  assets 
of  the  type  which  have  been  included  in 
other  investment  pools,  (ii)  certificates 
evidencing  interests  in  such  other 
investment  pools  have  been  rated  in  one 
of  the  three  highest  generic  rating 
categories  by  S&P's,  Moody's,  D&P,  or 
Fitch  for  at  least  one  year  prior  to  the 
plan's  acquisition  of  certificates 
pursuant  to  this  exemption,  and  (iii) 
certificates  evidencing  interests  in  such 
other  investment  pools  have  been 
purchased  by  investors  other  than  plans 
for  at  least  one  year  prior  to  the  plan's 
acquisition  of  certificates  pursuant  to 
this  exemption. 

C.  "Unaerwriter"  means: 

(1)  Banc  One; 

(2)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  Banc  One;  or 

(3)  Any  member  of  an  underwriting 
syndicate  or  selling  group  of  which 
Banc  One  or  a  person  described  in  (2) 

is  a  manager  or  co-manager  with  respect 
to  the  certificates. 

D.  "Sponsor"  means  the  entity  that 
oiganizes  a  trust  by  depositing 
obhgations  therein  in  exchange  for 
certificates. 

E.  "Master  Servicer"  means  the  entity 
that  is  a  party  to  the  pooling  and 
servicing  agreement  relating  to  trust 
assets  and  is  fully  responsible  for 


servicing,  directly  or  through 
subservicers,  the  assets  of  the  trust. 

F.  "Subservicer"  means  an  entity 
which,  under  the  supervision  otand  on 
behalf  of  the  master  servicer,  services 
loans  contained  in  the  trust,  but  is  not 
a  party  to  the  pooling  and  servicing 
agreement. 

G.  "Servicer"  means  any  entity  which 
services  loans  contained  in  the  trust, 
including  the  master  servicer  and  any 
subservicer. 

H.  "Trustee"  means  the  trustee  of  the 
trust,  and  in  the  case  of  certificates 
which  are  denominated  as  debt 
instruments,  also  means  the  trustee  of 
the  indenture  trust. 

I.  "Insurer"  means  the  insurer  or 
guarantor  of,  or  provider  of  other  credit 
support  for,  a  trust.  Notwithstanding  the 
foregoing,  a  person  is  not  an  insurer 
solely  because  it  holds  securities 
representing  an  interest  in  a  trust  which 
are  of  a  class  subordinated  to  certificates 
representing  an  interest  in  the  same 
trust. 

J.  "Obligor"  means  any  person,  other 
than  the  insurer,  that  is  obligated  to 
make  payments  with  respect  to  any 
obligation  or  receivable  included  in  the 
trust.  Where  a  trust  contains  quaUfied 
motor  vehicle  leases  or  qualified 
equipment  notes  secured  by  leases, 
"obligor"  shall  also  include  any  owner 
of  property  subject  to  any  lease  included 
in  the  trust,  or  subject  to  any  lease 
securing  an  obligation  included  in  the 
trust. 

K.  "Excluded  Plan"  means  any  plan 
with  respect  to  which  any  member  of 
the  Restricted  Group  is  a  "plan  sponsor" 
within  the  meaning  of  section  3(16)(B) 
of  the  Act. 

L.  "Restricted  Group"  with  respect  to 
a  class  of  certificates  means: 

(1)  Each  underwriter; 

(2)  Each  insurer; 

(3)  The  sponsor; 

(4)  The  trustee; 

(5)  Each  servicer; 

(6)  Any  obUgor  with  respect  to 
obligations  or  receivables  included  in 
the  trust  constituting  more  than  5 
percent  of  the  aggregate  unamortized 
principal  balance  of  the  assets  in  the 
trust,  determined  on  the  date  of  the 
initial  issuance  of  certificates  by  the 
trust;  or 

(7)  Any  affiliate  of  a  person  described 
in  {l)-(6)  above. 

M.  "Affiliate"  of  another  person 
includes: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 


3(15)  of  the  Act),  a  brother,  a  sister,  or 
a  spouse  of  a  brother  or  sister  of  such 
other  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

N.  "Control"  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  [>erson 
other  than  an  individual. 

O.  A  person  will  be  "independent"  of 
another  person  only  if: 

(1)  Such  person  is  not  an  affiUate  of 
that  other  person;  and 

(2)  The  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

P.  "Sale"  includes  the  entrance  into  a 
forward  delivery  commitment  (as 
defined  in  section  Q  below),  provided: 

(1)  The  terms  of  the  forward  delivery 
commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  than  they  woulJ  be  in  an 
arm's  length  transaction  with  an 
unrelated  party; 

(2)  The  prospectus  or  private 
placement  memorandum  is  provided  to 
an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  forward  deUvery 
commitment;  and 

(3)  At  the  time  of  the  delivery,  all 
conditions  of  this  exemption  appUcable 
to  sales  are  met. 

Q.  "Forward  deUvery  commitment" 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
deUvered  at  an  agreed  future  settlement 
date.  The  term  includes  both  mandatory 
contracts  (which  contemplate  obligatory 
delivery  and  acceptance  of  the 
certificates]  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obligation  to  dehver  certificates  to, 
or  demand  delivery  of  certificates  from, 
the  other  party). 

R.  "Reasonable  compensation"  has 
the  same  meaning  as  that  term  is 
defined  in  29  CFR  2550.408c-2. 

S.  "Qualified  Administrative  Fee" 
means  a  fee  which  meets  the  following 
criteria: 

(1)  The  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  obUgor  other  than 
the  normal  timely  payment  of  amounts 
owingin  respect  of  the  obligations; 

(2)  The  servicer  may  not  charge  the 
fee  absent  the  act  or  failure  to  act 
referred  to  in  (1); 

(3)  The  ability  to  charge  the  fee,  the 
circumstances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
pooling  and  servicing  agreement;  and 

(4)  TTbe  amount  paid  to  investors  in 
the  trust  will  not  be  reduced  by  the 
amount  of  any  such  fee  waived  by  the 
servicer. 
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T.  "Qualified  Equipment  Note 
Seciu«d  By  A  Lease"  means  an 
equipment  note: 

(IJ  Which  is  secured  by  equipment 
which  is  leased; 

(2)  Which  is  secured  by  the  obligation 
of  the  lessee  to  pay  rent  imder  the 
equipment  lease;  and 

(3)  With  respect  to  which  the  trust's 
security  interest  in  the  equipment  is  at 
least  as  protective  of  the  rights  of  the 
trust  as  the  trust  would  have  if  the 
equipment  note  were  seciu«d  only  by  ~ 
the  equipment  and  not  the  lease. 

U.  "Qualified  Motor  Vehicle  Lease" 
means  a  lease  of  a  motor  vehicle  where: 

(1)  The  trust  holds  a  security  interest 
in  the  lease; 

(2)  The  trust  holds  a  s^ctuity  interest 
in  the  leased  motor  vehicle;  and 

(3)  The  trust's  security  interest  in  the 
leased  motor  vehicle  is  at  least  as 
protective  of  the  trust's  rights  as  the 
trust  would  receive  under  a  motor 
vehicle  installment  loan  contract. 

V.  "Pooling  and  Servicing 
Agreement"  means  the  agreement  or 
agreements  among  a  sponsor,  a  servicer 
and  the  trustee  establishing  a  trust.  In 
the  case  of  certificates  which  are 
denominated  as  debt  instruments, 
"Pooling  and  Servicing  Agreement"  also 
includes  the  indent\u«  entered  into  by 
the  trustee  of  the  trust  issuing  such 
certificates  and  the  indentiue  trustee. 

W.  "Banc  One"  means  Banc  One 
Capital  Corporation,  an  Ohio 
conQoration,  and  its  affiliates. 

The  Department  notes  that  this 
proposed  exemption  is  included  within 
the  meaning  of  the  term  "Underwriter 
Exemption"  as  it  is  defined  in  Section 
V(h)  of  Prohibited  Transaction 
Exemption  (PTE)  95-60  (60  FR  35925, 
July  12, 1995),  the  Class  Exemption  for 
Certain  Transactions  Involving 
Insurance  Company  General  Accoimts, 
at  35932. 

EFFECTIVE  DATE:  If  granted,  this  proposed 
exemption  will  be  effective  for 
transactions  occurring  on  or  after  Jime  2, 
1995. 

Summary  of  Facts  and  Representations 

1.  Banc  One,  formerly  Meuse,  Rinker, 
Chapman,  Endres  and  Brooks,  is  the 
wholly  owned,  separately  capitalized 
investment  banking  subsidiary  of  Banc 
One  Corporation,  a  Coliunbus,  Ohio- 
based  holding  company  which  had 
assets  of  $88.9  billion  as  of  December 
31, 1994  and  operates  69  affiliate  banks 
with  1,418  offices  in  12  states.  Banc  One 
Corporation  also  owns  and  operates 
subsidiaries  that  engage  in  data 
processing,  trust,  brokerage,  investment 
management,  equipment  leasing, 
mortgage  banking,  consiuner  finance 
and  insurance. 


Banc  One  was  established  in  1981  and 
it  maintains  its  principal  place  of 
business  in  Columbus,  Ohio.  Banc  One 
has  branch  operations  located  in  Dallas, 
Milwaukee,  Chicago,  Indianapolis,  Los 
Angeles,  Phoenix,  Louisville  and 
Washington,  D.C.  As  a  member  of  the 
National  Association  of  Securities 
Dealers,  Banc  One  maintains  a  fixed 
income  securities  brokerage  for  the 
initial  placement  and  remarketing  of 
offerings  originated  by  the  firm  as  well 
as  other  issues  traded  in  the  secondary 
market.  As  of  December  31, 1994,  Banc 
One  had  total  assets  of  $437,336,000. 

Since  1988,  Banc  One  has  been 
securitizing  assets  ranging  from  mobile 
home  loans  to  development  lots.  Its 
professional  staff  has  a  combined 
experience  of  working  as  an  underwriter 
and  financial  advisor.  Banc  One's 
investment  bankers  have  extensive 
experience  in  creating  taxable  and  tax- 
exempt  obligations  having  a  wide  range 
of  structural  characteristics  as  well  as 
seciuity  arrangements. 

Banc  One  represents  that  it  has  the 
legal  authority  to  underwrite  asset- 
backed  securities.  In  an  order  dated  July 
16, 1990,  the  Federal  Reserve  Board 
granted  Banc  One  the  power  to 
imderwrite  and  deal  in  mortgage-backed 
securities  and  other  asset-backed 
securities.  This  order  is  subject  to  the 
condition  that  Banc  One  does  not  derive 
more  than  10  percent  of  its  total  gross 
revenues  from  such  activities.  In 
addition.  Banc  One's  affiUates  have  the 
power  to  sell  interests  in  their  own 
assets  in  the  form  of  asset-backed 
securities. 

Trust  Assets 

2.  Banc  One  seeks  exemptive  reUef  to 
permit  plans  to  invest  in  pass-through 
certificates  representing  undivided 
interests  in  the  following  categories  of 
trusts:  (1)  Single  and  multi-family 
residential  or  commercial  mortgage 
investment  trusts;  '*  (2)  motor  vehicle 
receivable  investment  trusts;  (3) 
consumer  or  commercial  receivables 
investment  trusts;  and  (4)  guaranteed 
governmental  mortgage  pool  certificate 
investment  trusts." 


■<The  Department  notes  that  PTE  83-1  (48  FR 
895,  January  7, 1983),  a  class  exemption  for 
mortgage  pool  investment  trusts,  would  generally 
apply  to  trusts  containing  single-hmily  residential 
mortgages,  provided  that  the  applicable  conditions 
of  PTE  83-1  are  met.  Banc  One  and  its  affiliates 
request  relief  for  single-family  residential  mortgages 
in  this  exemption  because  it  would  prefer  one 
exemption  for  all  trusts  of  similar  structure. 
However,  Banc  One  has  stated  that  it  may  still  avail 
itself  of  the  exemptive  relief  provided  by  PTE  83- 
1. 

»  Guaranteed  governmental  mortgage  pool 
cartiScates  are  mortgage-backed  securities  with 
respect  to  which  interest  and  principal  payable  is 
guaranteed  by  the  Government  National  Mortgage 


3.  Commercial  mortgage -investment 
trusts  may  include  mortgages  on  ground 
leases  of  real  property.  Commercial 
mortgages  are  &«quently  secured  by 
ground  leases  on  the  imderlying 
property,  rather  than  by  fee  simple 
interests.  The  separation  of  the  fee 
simple  interest  and  the  ground  lease 
interest  is  generally  done  for  tax 
reasons.  Properly  structured,  the  pledge 
of  the  groimd  lease  to  secure  a  mortgage 
provides  a  lender  with  the  same  level  of 
security  as  would  be  provided  by  a 
pledge  of  the  related  fee  simple  interest. 
The  terms  of  the  groimd  leases  pledged 
to  secure  leasehold  mortgages  will  in  all 
cases  be  at  least  ten  years  longer  than 
the  term  of  such  mortgages.^^ 

Trust  Structure 

4.  Each  trust  is  established  under  a 
pooling  and  servicing  agreement 
between  a  sponsor,  a  servicer  and  a 
trustee.  The  sponsor  or  servicer  of  a 
trust  selects  assets  to  be  included  in  the 
trust.  These  assets  are  receivables  which 
may  have  been  originated,  in  the 
ordinary  course  of  business,  by  a 
sponsor  or  servicer  of  the  trust,  an 
affiUate  of  the  sponsor  or  servicer,  or  by 
an  unrelated  lender  and  subsequently 
acquired  by  the  trust  sponsor  or 
servicer. 

On  or  prior  to  the  closing  date,  the 
sponsor  acquires  legal  title  to  all  assets 
selected  for  the  trust,  establishes  the 
trust  and  designates  an  independent 
entity  as  trustee.  On  the  closing  date, 
the  sponsor  conveys  to  the  trust  legal 
title  to  the  assets  and  the  trustee  issues 
certificates  representing  fractional 
imdivided  interests  in  the  trust  assets. 
Banc  One,  or  one  or  more  broker-dealers 
(which  may  include  Banc  One),  acts  as 
underwriter  or  placement  agent  with 
respect  to  the  sale  of  the  certificates.  All 
of  the  public  offerings  of  certificates 
presently  contemplated  have  been  or  are 
to  be  underwritten  by  Banc  One  on  a 
firm  commitment  basis.  In  addition. 
Banc  One  anticipates  privately  placing 
certificates  on  both  a  firm  commitmmit 


Association,  the  Federal  Home  Loan  Mortgage 
Corporation,  or  the  Federal  National  Mortgage 
Association.  The  Department's  regulation  relating  to 
the  definition  of  plan  asseU  (29  CFR  2S10.3-101())) 
provides  that  where  a  plan  acquires  a  guaranteed 
governmental  mortgage  pool  certificate,  the  plan's 
assets  include  the  certificate  and  all  of  its  rights 
with  respect  to  such  certificate  under  applicable 
law,  but  do  not,  solely  by  reason  of  the  plan's 
holding  of  such  certificate,  include  any  of  the 
mortgages  underlying  such  certificate.  The 
applicant  is  requesting  exemptive  relief  for  trusts 
containing  guaranteed  governmental  mortgage  pool 
certificates  because  the  certificates  in  the  trusts  may 
be  plan  assets. 

"Trust  assets  may  also  include  obligations  that 
are  secured  by  leasehold  interests  on  residential 
real  property.  See  PTE  90-32  involving  Prudential- 
Bache  Securities.  Inc.  (55  FR  23147,  June  6,  1990 
at  23150). 
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and  an  agency  basis.  Banc  One  may  also 
act  as  the  lead  imderwriter  for  a 
syndicate  of  securities  underwriters. 

Certificateholders  are  entitled  to 
receive  monthly,  quarterly  or  semi- 
annual installments  of  principal  and/or 
interest  or  lease  payments  due  on  the 
receivables,  adjusted,  in  the  case  of 
payments  of  interest,  to  a  specified 
rate — ^the  pass-through  rate — ^which  may 
be  fixed  or  variable. 

5.  Some  of  the  certificates  will  be 
multi -class  certificates.  Banc  One 
requests  exemptive  relief  for  two  types 
of  multi-class  certificates:  "strip" 
certificates  and  "fast-pay/  slow-pay" 
certificates.  Strip  certificates  are  a  type 
of  security  in  which  the  stream  of 
interest  payments  on  receivables  is  split 
from  the  flow  of  principal  payments  and 
separate  classes  of  certificates  are 
estabUshed,  each  representing  rights  to 
disproportionate  payments  of  principal 
and  interest.''' 

"Fast-pay/slow-pay"  certificates 
involve  the  issuance  of  classes  of 
certificates  having  different  stated 
maturities  or  the  same  maturities  with 
different  payment  schedules.  Interest 
and/or  principal  payments  received  on 
the  underlying  receivables  are 
distributed  first  to  the  class  of 
certificates  having  the  earUest  stated 
maturity  of  principal,  and/or  earUer 
payment  schedule,  and  only  when  that 
class  of  certificates  have  been  paid  in 
full  (or  has  received  a  specified  amoimt) 
will  distributions  be  made  with  respect 
to  the  second  class  of  certificates. 
Distributions  on  certificates  having  later 
stated  maturities  will  proceed  in  iDce 
maimer  until  all  the  certificateholders 
have  been  paid  in  full.  The  only 
difference  between  this  multi-class  pass- 
through  arrangement  and  a  single-class 
pass-through  arrangement  is  the  order  in 
which  distributions  are  made  to 
certificateholders.  In  each  case, 
certificateholders  will  have  a  beneficial 
ownership  interest  in  the  underljring 
assets.  In  neither  case  will  the  rights  of 
a  plan  purchasing  a  certificate  be 
subordinated  to  the  rights  of  another 
certificateholder  in  the  event  of  default 
on  any  of  the  underlying  obligations.  In 
particular,  if  the  amount  available  for 
distribution  to  certificateholders  is  less 


■^It  is  the  Department's  understanding  that  where 
a  plan  invests  in  REMIC  "residual"  interest 
certificates  to  which  this  exemption  applies,  some 
of  the  income  received  by  the  plan  as  a  result  of 
such  investment  may  be  considered  unrelated 
business  taxable  income  to  the  plan,  which  is 
subject  to  income  tax  under  the  Code.  The 
Department  emphasizes  that  the  prudence 
requirement  of  section  404(a)(1)(B)  of  the  Act  would 
require  plan  fiduciaries  to  carefully  consider  this 
and  other  tax  consequences  prior  to  causing  plan 
assets  to  be  invested  in  certificates  pursuant  to  this 
exemption. 


than  the  amotmt  required  to  be  so 
distributed,  all  senior  certificateholders 
then  entitled  to  receive  distributions 
will  share  in  the  amount  distributed  on 
a  pro  rata  basis. IB 

6.  For  tax  reasons,  the  trust  must  be 
maintained  as  an  essentially  passive 
entity.  Therefore,  both  the  sponsor's 
discretion  and  the  servicer's  discretion 
with  respect  to  assets  included  in  a  trust 
are  severely  limited.  Pooling  and 
servicing  agreements  provide  for  the 
substitution  of  receivables  by  the 
sponsor  only  in  the  event  of  defects  in 
documentation  discovered  within  a 
short  time  after  the  issuance  of  trust 
certificates  (within  120  days,  except  in 
the  case  of  obUgations  having  an 
original  term  of  30  years,  in  which  case 
the  period  will  not  exceed  two  years). 
Any  receivable  so  substituted  is 
required  to  have  characteristics 
substantially  similar  to  the  replaced 
receivable  and  will  be  at  least  as 
creditworthy  as  the  replaced  receivable. 

In  some  cases,  the  affected  receivable 
would  be  repurchased,  with  the 
purchase  price  applied  as  a  pa)rment  on 
the  affected  receivable  and  passed 
through  to  certificateholders. 

Parties  to  Transactions 

7.  The  originator  of  a  receivable  is  the 
entity  that  initially  lends  money  to  a 
borrower  (obUgor),  such  as  a  home 
owner  or  automobile  purchaser,  or 
leases  property  to  the  lessee.  The 
originator  may  either  retain  a  receivable 
in  its  portfolio  or  sell  it  to  a  ptuchaser, 
such  as  a  trust  sponsor. 

Originators  of^receivables  included  in 
the  trusts  will  be  entities  that  originate 
receivables  in  the  ordinary  course  of 
their  business,  including  finance 
companies  for  whom  such  origination 
constitutes  the  bulk  of  their  operations, 
financial  institutions  for  whom  such 
origination  constitutes  a  substantial  part 
of  dieir  operations,  and  any  kind  of 
manufacturer,  merchant,  or  service 
enterprise  for  whom  such  origination  is 
an  incidental  part  of  its  operations.  Each 
trust  may  contain  assets  of  one  or  more 
originators.  The  originator  of  the 
receivables  may  also  fimction  as  the 
trust  sponsor  or  servicer. 

8.  The  sponsor  of  a  trust  will  be  one 
of  three  entities:  (i)  a  special-purpose 
corporation  unaffiliated  with  the 
servicer,  (ii)  a  special-purpose  or  other 
corporation  affifiated  with  the  servicer, 
or  (iii)  the  servicer  itself.  Where  the 
sponsor  is  not  also  the  servicer,  the 


"If  a  trust  issues  subordinated  certificates, 
holders  of  such  subordinated  certificates  may  not 
share  in  the  amount  distributed  on  a  pro  rata  basis 
with  the  senior  certificateholders.  The  Department 
notes  that  the  exemption  does  not  provide  relief  for 
plan  investment  in  such  subordinated  certificates. 


sponsor's  role  will  generally  be  limited 
to  acquiring  the  receivables  to  be 
included  in  the  trust,  establishing  the 
trust,  designating  the  trustee  and 
assigning  the  receivables  to  the  trust. 

9.  The  trustee  of  a  trust  is  the  legal 
owner  of  the  obligations  in  the  trust. 
The  trustee  is  also  a  party  to  or 
beneficiary  of  all  the  documents  and 
instruments  deposited  in  the  trust,  and 
as  such,  is  responsible  for  enforcing  all 
the  rights  created  thereby  in  favor  of 
certificateholders. 

The  trustee  will  be  an  independent 
entity,  and  therefore,  will  be  unrelated 
to  Banc  One,  the  trust  sponsor  or  the 
servicer.  Banc  One  represents  that  the 
trustee  will  be  a  substantial  financial 
institution  or  trust  company 
experienced  in  trust  activities.  The 
trustee  receives  a  fee  for  its  services 
which  will  be  paid  by  the  servicer, 
sponsor  or  the  trust  as  specified  in  the 
pooling  and  servicing  agreement.  The 
method  of  compensating  the  trustee  will 
be  specified  in  the  pooling  and  servicing 
agreement  and  disclosed  in  the 
prospectus  or  private  placement 
memorandiun  relating  to  the  offering  of 
the  certificates. 

10.  The  servicer  of  a  trust  administers 
the  receivables  on  behalf  of  the 
certificateholders.  The  servicer's 
fimctions  typically  involve,  among  other 
things,  notifying  borrowers  of  amounts 
due  on  receivables,  maintaining  records 
of  payments  received  on  receivables  and 
instituting  foreclosiue  or  similar 
proceedings  in  the  event  of  default.  In 
cases  where  a  pool  of  receivables  has 
been  purchased  from  a  number  of 
different  originators  and  deposited  in  a 
trust,  it  is  common  for  the  receivables  to 
be  "subserviced"  by  their  respective 
originators  and  for  a  single  entity  to 
"master  service"  the  pool  of  receivables 
on  behalf  of  the  owners  of  the  related 
series  of  certificates.  Where  this 
arrangement  is  adopted,  a  receivable 
continues  to  be  serviced  from  the 
perspective  of  the  borrower  by  the  local 
subservicer,  while  the  investor's 
perspective  is  that  the  entire  pool  of 
receivables  is  serviced  by  a  single, 
central  master  servicer  who  collects 
payments  bom  the  local  subservicers 
and  passes  them  through  to 
certificateholders. 

Receivables  of  the  type  suitable  for 
inclusion  in  a  trust  invariably  are 
serviced  with  the  assistance  of  a 
computer.  After  the  sale,  the  servicer 
keeps  the  sold  receivables  on  the 
computer  system  in  order  to  continue 
monitoring  the  accounts.  Although  the 
records  relating  to  sold  receivables  are 
kept  in  the  same  master  file  as 
receivables  retained  by  the  originator, 
the  sold  receivables  are  flagged  as 
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having  been  sold.  To  protect  the 
investor's  interest,  the  servicer 
ordinarily  covenants  that  this  "sold 
flag"  will  be  included  in  all  records 
relating  to  the  sold  receivables, 
including  the  master  file,  archives,  tape 
extracts  and  printouts. 

The  sold  flags  are  invisible  to  the 
obligor  and  do  not  affect  the  manner  in 
which  the  servicer  performs  the  billing, 
posting  and  collection  procediues 
relating  to  the  sold  receivables. 
However,  the  servicer  uses  the  sold  flag 
to  identify  the  receivables  for  the 
purposes  of  reporting  all  activity  on 
those  receivables  after  their  sale  to  the 
investors. 

Depending  on  the  type  of  receivable 
and  the  detfdls  of  the  servicer's 
computer  system,  in  some  cases,  the 
servicer's  internal  reports  can  be 
adapted  for  investor  reporting  with  Uttle 
or  no  modification.  In  other  cases,  the 
servicer  may  have  to  perform  special 
calculations  to  fulfill  the  investor 
reporting  responsibilities.  These 
calculations  can  be  performed  on  the 
servicer's  main  computer  or  on  a  small 
computer  with  data  supplied  by  the 
main  system.  In  all  cases,  the  nimibers 
produced  for  the  investor  are  reconciled 
to  the  servicer's  books  and  reviewed  by 
public  accountants. 

The  imderwriter  will  be  a  registered 
broker-dealer  that  acts  as  imderwriter  or 
placement  agent  with  respect  to  the  sale 
of  the  certificates.  Public  offerings  of 
certificates  are  generally  made  on  a  firm 
commitment  basis.  Private  placements 
of  certificates  may  be  made  on  a  firm 
commitment  or  agency  basis.  It  is 
anticipated  that  the  lead  or  co-managing 
imderwriter  will  make  a  market  in 
certificates  offered  to  the  public. 

In  some  cases,  the  originator  and 
servicer  of  receivables  to  be  included  in 
a  trust  and  the  sponsor  of  the  trust 
(though  they  themselves  may  be  related) 
will  be  unrelated  to  Banc  One.  However, 
affiliates  of  Banc  One  may  originate  or 
service  receivables  included  in  a  trust  or 
they  may  sponsor  a  trust. 

Certificate  Price,  Pass-Through  Rate  and 
rees 

11.  In  some  cases,  the  sponsor  will 
obtain  the  receivables  from  various 
originators  pursuant  to  existing 
contracts  with  such  originators  under 
which  the  sponsor  continually  buys 
receivables.  In  other  cases,  the  sponsor 
will  purchase  the  receivables  at  fair 
market  value  from  the  originator  or  the 
finance  company  pursuant  to  a  purchase 
and  sale  agreement  related  to  the 
specific  offering  of  certificates.  In  other 
cases,  the  sponsor  will  originate  the 
receivables,  itself. 


As  compensation  for  the  receivables 
transferred  to  the  trust,  the  sponsor 
receives  cash  or  certificates  representing 
the  entire  beneficial  interest  in  the  trust. 
The  sponsor  sells  some  or  all  of  these 
certificates  for  cash  to  investors  at 
securities  imderwriters. 

12.  The  price  of  the  certificates,  both 
in  the  initial  offering  and  in  the 
secondary  market,  is  affected  by  market 
forces,  including  investor  demand,  the 
pass-through  interest  rate  on  the 
certificates  in  relation  to  the  rate 
payable  on  investments  of  similar  types 
and  quality,  expectations  as  to  the  effect 
on  yield  rraulting  from  prei>ayment  of 
underlying  receivables  and  expectations 
as  to  the  likelihood  of  timely  payment. 

The  pass-through  rate  for  certificates 
is  equal  to  the  intoest  rate  on 
receivables  included  in  the  trust  minus 
a  specified  servicing  fee.  ■'  This  rate  is 
generally  determined  by  the  same 
market  forces  that  determine  the  price  of 
a  certificate.  The  price  of  a  certificate 
and  its  pass-through,  or  coupon  rate, 
together  determine  the  yield  to 
investors.  If  an  investor  purchases  a 
certificate  at  less  than  par,  that  discount 
augments  the  stated  pass-through  rate; 
conversely,  a  certificate  purchased  at  a 
premium  yields  less  than  the  stated 
coupon. 

13.  As  compensation  for  performing 
its  servicing  duties,  the  servicer  (who 
may  also  be  the  sponsor  or  an  affiliate 
thereof,  and  receive  fees  for  acting  as 
sponsor)  will  retain  the  difference 
between  payments  received  on  the 
receivables  in  the  trust  and  payments 
payable  (at  the  pass-through  rate)  to 
certificateholdera,  except  that  in  some 
cases,  a  portion  of  the  payments  on 
receivables  may  be  paid  to  a  third  party, 
such  as  a  fee  paid  to  a  provider  of  credit 
support.  The  servicer  may  receive 
additional  compensation  by  having  the 
use  of  the  amoimts  paid  on  the 
receivables  between  the  time  they  are 
received  by  the  servicer  and  the  time 
they  are  due  to  the  trust  (which  time  is 
set  forth  in  the  pooling  and  servicing 
agreement).  T)rpically,  the  servicer  will 
be  required  to  pay  the  administrative 
expenses  of  servicing  the  trust, 
including,  in  some  cases,  the  trustee's 
fee,  out  of  its  servicing  compensation. 

The  servicer  is  also  compensated  to 
the  extent  it  may  provide  credit 
enhancement  to  the  trust  or  otherwise 
arrange  to  obtain  credit  support  from 
another  party.  This  "credit  support  fee" 
may  be  aggregated  with  other  servicing 
fees,  and  is  either  paid  in  a  lump  sum 


■'The  pass-through  rate  on  certificates 
representing  interests  in  trusts  holding  leases  is 
determined  by  breaking  down  lease  payments  into 
"principal"  and  "interest"  components  based  on  an 
implicit  interest  rate. 


at  the  time  the  trust  is  established,  or  on 
the  receivables  in  excess  of  the  pass- 
throu^  rate. 

14.  The  servicer  may  be  entitled  to 
retain  certain  administrative  fees  paid 
by  a  third  party,  usually  the  obligor. 
Tliese  administrative  fees  fall  into  three 
categories:  (a)  Prepayment  fees;  (b)  late 
payment  and  payment  extension  fees; 
and  (c)  expenses,  fees  and  charges 
associated  with  foreclosure  or 
repossession  or  other  conversion  of  a 
seciued  position  into  cash  proceeds 
upon  default  of  an  obligation. 

Compensation  payable  to  the  servicer 
will  be  set  forth  or  referred  to  in  the 
pooling  and  servicing  agreement  and 
described  in  reasonable  detail  in  the 
prospectus  or  private  placement 
memorandiun  relating  to  the  certificates. 

15.  Payments  on  receivables  may  be 
made  by  obligors  to  the  servicer  at 
various  times  diuing  the  period 
preceding  any  date  on  which  pass- 
through  payments  to  the  trust  are  due. 
In  some  cases,  the  pooling  and  servicing 
agreement  may  permit  the  servicer  to 
place  these  payments  in  non-interest 
bearing  accounts  in  itself  or  to 
commingle  such  payments  with  its  own 
funds  prior  to  the  distribution  dates.  In 
these  cases,  the  servicer  would  be 
entitled  to  the  benefit  derived  bom.  the 
use  of  the  funds  between  the  date  of 
payment  on  a  receivable  and  the  pass- 
through  date.  Commingled  payments 
may  not  be  protected  from  the  creditora 
of  the  servicer  in  the  event  of  the 
servicer's  bankruptcy  or  receivership.  In 
those  instances  when  payments  on 
receivables  are  held  in  non-interest 
bearing  accoimts  or  are  commingled 
with  the  servicer's  own  funds,  the 
servicer  is  required  to  deposit  these 
payments  by  a  date  specified  in  the 
pooling  and  servicing  agreement  into  an 
account  from  which  the  trustee  makes 
payments  to  certificateholders. 

16.  The  imderwriter  will  receive  a  fee 
in  connection  with  the  securities 
underwriting  or  private  placement  of 
certificates.  In  a  firm  commitment 
underwriting,  this  fee  would  normally 
consist  of  the  difference  between  what 
the  underwriter  receives  for  the 
certificates  that  it  distributes  and  what 
it  pays  the  sponsor  for  those  certificates. 
In  a  private  placement,  the  fee  normally 
takes  the  form  of  an  agency  commission 
paid  by  the  sponsor.  La  a  best  efforts 
underwriting  in  which  the  underwriter 
would  sell  certificates  in  a  public 
offering  on  an  agency  basis,  the 
underwriter  would  receive  an  agency 
commission  rather  than  a  fee  based  on 
the  difference  between  the  price  at 
which  the  certificates  are  sold  to  the 
public  and  what  it  pays  the  sponsor.  In 
some  private  placements,  the 
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underwriter  may  buy  certificates  as 
principal,  in  which  case,  its 
compensation  would  be  the  difference 
between  what  it  receives  for  the 
certificates  that  it  sells  and  what  it  pays 
the  sponsor  for  these  certificates. 

Purchase  of  Receivables  by  the  Servicer 

17.  As  the  principal  amount  of  the 
receivables  in  a  trust  is  reduced  by 
payments,  the  cost  of  administering  the 
trust  generally  increases,  making  the 
servicing  of  the  trust  prohibitively 
expensive  at  some  point.  Consequently, 
the  pooling  and  servicing  agreement 
generally  provides  that  the  servicer  may 
purchase  the  receivables  remaining  in 
the  trust  when  the  aggregate  vmpaid 
balance  payable  on  the  receivables  is 
reduced  to  a  specified  percentage 
(usually  5  to  10  percent)  of  the  initial 
aggregate  unpaid  balance. 

The  repurchase  price  for  such  an 
option  is  set  at  a  level  such  that  the 
certificateholders  will  receive  the  full 
amount  on  all  of  the  receivables  held  by 
the  trust  plus  the  full  amount  of 
property,  if  any.  that  has  been  acquired 
by  the  trust  through  collections  on  or 
liquidations  of  the  receivables. 

Certificate  Ratings 

18.  The  certificates  will  have  received 
one  of  the  three  highest  ratings  available 
from  either  S&P's,  Moody's,  D&P  or 
Fitch.  Insurance  or  other  credit  support 
(such  as  overcollateraUzation,  surety 
bonds,  letters  of  credit  or  guarantees) 
will  be  obtained  by  the  trust  sponsor  to 
the  extent  necessary  for  the  certificates 
to  attain  the  desired  rating.  The  amount 
of  this  credit  support  is  set  by  the  rating 
agencies  at  a  level  that  is  a  multiple  of 
the  worst  historical  net  credit  loss 
experience  for  the  type  of  obligations 
included  in  the  issuing  trust. 

Provision  of  Credit  Support 

19.  In  some  cases,  the  master  servicer 
or  an  affiliate  of  the  master  servicer  may 
provide  credit  support  to  the  trust  (i.e., 
act  as  an  insurer).  In  these  cases,  the 
master  servicer,  in  its  capacity  as 
servicer,  will  firat  advance  funds  to  the 
full  extent  that  it  determines  that  such 
advances  will  be  recoverable  (a)  out  of 
late  payments  by  the  obligors,  (b)  from 
the  credit  support  provider  (which  may 
be  itself),  or,  (c)  in  the  case  of  a  trust  that 
issues  subordinated  certificates,  from 
amounts  otherwise  distributable  to 
holders  of  subordinated  certificates,  and 
the  master  servicer  will  advance  such 
funds  in  a  timely  manner.  In  some 
transactions,  the  master  servicer  may 
not  be  obligated  to  advance  funds,  but 
instead,  would  be  called  upon  to 
provide  fimds  to  cover  defaulted 
payments  to  the  full  extent  of  its 


obligations  as  insurer.  Moreover,  a 
master  servicer  typically  can  recover 
advances  either  fitim  the  provider  of 
credit  support  fit)m  the  future  payment 
stream.  When  the  servicer  is  the 
provider  of  the  credit  support  and 
provides  its  own  funds  to  cover 
defaulted  payments,  it  will  do  so  either 
on  the  initiative  of  the  trustee,  or  on  its 
own  initiative  on  behalf  of  the  trustee, 
but  in  either  event  it  will  provide  such 
funds  to  cover  payments  to  the  full 
extent  of  its  obligations  under  the  credit 
support  mechanism. 

If  the  master  servicer  fails  to  advance 
funds,  fails  to  call  upon  the  credit 
support  mechanism  to  provide  funds  to 
cover  defaulted  payments  or  otherwise 
fails  in  its  duties,  the  trustee  would  be 
required  and  would  be  able  to  enforce 
the  certificateholders'  rights,  as  both  a 
party  to  the  pooling  and  servicing 
agreement  and  the  owner  of  the  trust 
estate,  including  rights  under  the  credit 
support  mechanism.  Therefore,  the 
trustee,  who  is  independent  of  the 
servicer,  will  have  the  ultimate  right  to 
enforce  the  credit  support  arrangement. 

When  a  master  servicer  advances 
funds,  the  amount  so  advanced  is 
recoverable  by  the  servicer  out  of  future 
payments  on  receivables  held  by  the 
trust  to  the  extent  not  covered  by  credit 
support.  However,  where  the  master 
servicer  provides  credit  support  to  the 
trust,  there  are  protections  in  place  to 
guard  against  a  delay  in  calling  upon  the 
credit  support  to  take  advantage  of  the 
fact  that  the  credit  support  declines 
proportionally  with  the  decrease  in  the 
principal  amount  of  the  obligations  in 
the  trust  as  payments  on  receivables  are 
passed  through  to  investors.  These 
safeguards  include: 

(a)  There  is  often  a  disincentive  to 
postponing  credit  losses  because  the 
sooner  repossession  or  foreclosure 
activities  are  commenced,  the  more 
value  that  can  be  realized  on  the 
security  for  the  obligation; 

(b)  Tne  master  servicer  has  servicing 
guidelines  which  include  a  general 
poUcy  as  to  the  allowable  delinquency 
period  after  which  an  obligation 
ordinarily  will  be  deemed  uncollectible. 
The  pooling  and  servicing  agreement 
will  require  the  master  servicer  to 
follow  its  normal  servicing  guidelines 
and  will  set  forth  the  master  servicer's 
general  policy  as  to  the  period  of  time 
after  which  delinquent  obligations 
ordinarily  will  be  considered 
uncollectible; 

(c)  As  frequently  as  payments  are  due 
on  the  receivables  included  in  the  trust 
(monthly,  quarterly  or  semi-annually,  as 
set  forth  in  the  pooling  and  servicing 
agreement],  the  master  servicer  is 
required  to  report  to  the  independent 


trustee  the  amount  of  all  past-due 
payments  and  the  amount  of  all  servicer 
advances,  along  with  other  current 
information  as  to  collections  on  the 
receivables  and  draws  upon  the  credit 
support.  Further,  the  master  servicer  is 
required  to  deliver  to  the  trustee 
annually  a  certificate  of  an  executive 
officer  of  the  master  servicer  stating  that 
a  review  of  the  servicing  activities  has 
been  made  under  such  officer's 
supervision,  and  either  stating  that  the 
master  servicer  has  fulfilled  all  of  its 
obligations  under  the  pooling  and 
servicing  agreement  or,  if  the  master 
servicer  has  defaulted  under  any  of  its 
obligations,  specifying  any  such  default. 
The  master  servicer's  reports  are 
reviewed  at  least  annually  by 
independent  accountants  to  ensure  that 
the  master  servicer  is  following  its 
normal  servicing  standards  and  that  the 
master  servicer's  reports  conform  to  the 
master  servicer's  internal  accounting 
records.  The  results  of  the  independent 
accountants'  review  are  delivered  to  the 
trustee;  and 

(d)  The  credit  support  has  a  "floor" 
dollar  amount  that  protects  investors 
against  the  possibility  that  a  large 
number  of  credit  losses  might  occur 
towards  the  end  of  the  life  of  the  trust, 
whether  due  to  servicer  advances  or  any 
other  cause.  Once  the  floor  amount  has 
been  reached,  the  master  servicer  lacks 
an  incentive  to  postpone  the  recognition 
of  credit  losses  because  the  credit 
support  amount  becomes  a  fixed  dollar 
amount,  subject  to  reduction  only  for 
actual  draws.  From  the  time  that  the 
floor  amount  is  effective  until  the  end 
of  the  life  of  the  trust,  there  are  no 
proportionate  reductions  in  the  credit 
support  amount  caused  by  reductions  in 
the  pool  principal  balance.  Indeed, 
since  the  floor  is  a  fixed  dollar  amount, 
the  amount  of  credit  support  ordinarily 
increases  as  a  percentage  of  the  pool 
principal  balance  during  the  period  that 
the  floor  is  in  effect. 

Disclosure 

20.  In  connection  with  the  original 
issuance  of  certificates,  the  prospectus 
or  private  placement  memorandum  will 
be  furnished  to  investing  plans.  The 
prospectus  or  private  placement 
memorandum  will  contain  information 
material  to  a  fiduciary's  decision  to 
invest  in  the  certificates,  including: 

(a)  Information  concerning  the 
payment  terms  of  the  certificates,  the 
rating  of  the  certificates,  and  any 
material  risk  factors  with  respect  to  the 
certificates; 

(b)  A  description  of  the  trust  as  a  legal 
entity  and  a  description  of  how  the  trust 
was  formed  by  the  seller/servicer  or 
other  sponsor  of  the  transaction; 
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(c)  Identification  of  the  independent 
trustee  for  the  trust: 

(d)  A  description  of  the  receivables 
contained  in  the  trust,  including  the 
t3rpes  of  receivables,  the  diversification 
of  the  receivables,  their  principal  terms 
and  their  material  legal  aspects; 

(e)  A  description  of  the  sponsor  and 
servicer, 

(f)  A  description  of  the  pooling  and 
servicing  agreement,  including  a 
description  of  the  seller's  principal 
representations  and  warranties  as  to  the 
trust  assets  and  the  trustee's  remedy  for 
any  breach  thereof;  a  description  of  the 
procedures  for  collection  of  payments 
on  receivables  and  for  making 
distributions  to  investors,  and  a 
description  of  the  accounts  into  which 
such  payments  are  deposited  and  from 
which  such  distributions  are  made; 
identification  of  the  servicing 
compensation  and  any  fees  for  credit 
enhancement  that  are  deducted  from 
payments  on  receivables  before 
distributions  are  made  to  investors;  a 
description  of  periodic  statements 
provided  to  the  trustee,  and  provided  to 
or  made  available  to  investors  by  the 
trustee;  and  a  description  of  the  events 
that  constitute  events  of  default  wadet 
the  pooling  and  servicing  contract  and 
a  description  of  the  trustee's  and  the 
investors'  remedies  incident  thereto; 

(g)  A  description  of  the  credit  support; 
(n)  A  general  disciission  of  the 

principal  federal  income  tax 
consequences  of  the  purchase, 
ownership  and  disposition  of  the  pass- 
through  secxmties  by  a  typical  investor; 

(i)  A  description  of  the  underwriters' 
plan  for  distributing  the  pass-through 
secxirities  to  investors;  and 

(j)  Information  about  the  scope  and 
natiire  of  the  secondary  market,  if  any, 
for  the  certificates. 

21.  Reports  indicating  the  amoimt  of 
payments  of  principal  and  interest  are 
provided  to  certificateholders  at  least  as 
frequently  as  distributions  are  made  to 
certificateholders.  Certificateholders 
will  also  be  provided  with  periodic 
information  statements  setting  forth 
material  information  concerning  the 
imderlying  assets,  including,  where 
applicable,  information  as  to  the  amount 
and  nimiber  of  delinquent  and  defaulted 
loans  or  receivables. 

22.  In  the  case  of  a  trust  that  offers 
and  sells  certificates  in  a  registered 
public  offering,  the  trustee,  the  servicer 
or  the  sponsor  will  file  such  periodic 
reports  as  may  be  required  to  be  filed 
imder  the  Securities  Exchange  Act  of 
1934.  Although  some  trusts  5iat  offer 
certificates  in  a  public  offering  will  file 
quarterly  reports  on  Form  10-Q  and 
Annual  Reports  on  Form  10-K,  many 
trusts  obta^,  by  appUcation  to  the 


Securities  and  Exchange  Commission,  a 
complete  exemption  from  the 
requirement  to  file  quarterly  reports  on 
Form  10-Q  and  a  modification  of  the 
disclosure  requirements  for  annual 
reports  on  Form  10-K.  If  such  an 
exemption  is  obtained,  these  trusts 
normally  would  continue  to  have  the 
obligation  to  file  current  reports  on 
Form  8-K  to  report  material 
developments  concerning  the  trust  and 
the  certificates.  While  the  Securities  and 
Exchange  Commission's  interpretation 
of  the  periodic  reporting  requirements  is 
subject  to  change,  periodic  reports 
concerning  a  trust  will  be  filed  to  the 
extent  required  imder  the  Securities 
Exchange  Act  of  1934. 

23.  At  or  about  the  time  distributions 
are  made  to  certificateholders,  a  report 
will  be  delivered  to  the  trustee  as  to  the 
status  of  the  trust  and  its  assets, 
including  imderlying  obligations.  Such 
report  will  typicidly  contain  information 
regarding  the  trust's  assets,  payments 
received  or  collected  by  the  servicer,  the 
amount  of  prepayments,  delinquencies, 
servicer  advances,  defaults  and 
foreclosures,  the  amoimt  of  any 
payments  made  pursuant  to  any  credit 
support,  and  the  amount  of 
compensation  payable  to  the  servicer. 
Such  report  also  wiU  be  delivered  to  or 
made  available  to  the  rating  agency  or 
agencies  that  have  rated  the  trust's 
certificates. 

In  addition,  promptly  after  each 
distribution  date,  certificateholders  will 
receive  a  statement  prepared  by  the 
trustee  summarizing  information 
regarding  the  trust  and  its  assets.  Such 
statement  will  include  information 
regarding  the  trust  and  its  assets, 
including  underlying  receivables.  Such 
statement  will  typically  contain 
information  regarding  payments  and 
prepayments,  delinquencies,  the 
remaining  amoimt  of  the  guaranty  or 
other  credit  support  and  a  breakdown  of 
payments  between  principal  and 
interest. 

Forward  Delivery  Commitments 

24.  To  date,  Banc  One  has  not  entered 
into  any  forward  delivery  commitments 
in  coimection  with  the  offering  of  pass- 
through  certificates.  However,  Banc  One 
may  contemplate  entering  into  such 
commitments.  The  utility  of  forward 
delivery  commitments  has  been 
recognized  with  respect  to  the  offering 
of  similar  certificates  backed  by  pools  of 
residential  mortgages.  As  such,  Banc 
One  may  find  it  desirable  in  the  future 
to  enter  into  such  commitments  for  the 
purchase  of  certificates. 


Secondary  Market  Transactions 

25.  It  is  Banc  One's  normal  policy  to 
attempt  to  make  a  maricet  for  securities 
for  which  it  is  lead  or  co-managing 
underwriter.  Banc  One  antidfwtes  that 
it  will  make  a  market  in  ceitifiQates. 

Retroactive  Relief 

26.  Banc  One  represents  that  it  has 
not  engaged  in  transactions  related  to 
mortgage-backed  and  asset-backed 
securities  based  on  the  assumption  that 
retroactive  relief  would  be  granted  prior 
to  the  date  of  this  application.  However, 
Banc  One  requests  the  exemptive  relief 
granted  to  be  retroactive  to  June  2, 1995, 
the  date  of  this  application,  and  would 
like  to  rely  on  such  retroactive  relief  for 
transactions  entered  into  prior  to  the 
date  exemptive  relief  may  be  granted. 

Summary 

27.  In  siunmary.  Banc  One  represents 
that  the  transactions  for  which 
exemptive  relief  is  requested  satisfy  the 
statutory  criteria  of  section  408(a)  of  the 
Act  due  to  the  following: 

(a)  The  trusts  contain  "fixed  pools"  of 
assets.  There  is  little  discretion  on  the 
part  of  the  trust  sponsor  to  substitute 
receivables  contained  in  the  trust  once 
the  trust  has  been  formed; 

(b)  Certificates  in  which  plans  invest 
will  have  been  rated  in  one  of  the  three 
highest  rating  categories  by  S&P's,  ■ 
Moody's,  D&P  or  Fitch.  Credit  support 
will  be  obtained  to  the  extent  necessary 
to  attain  the  desired  rating; 

(c)  All  transactions  for  which  Banc 
One  seeks  exemptive  relief  will  be 
governed  by  the  pooling  and  servicing 
agreement,  which  is  made  available  to 
plan  fiduciaries  for  their  review  prior  to 
the  plan's  investment  in  certificates; 

(a)  Exemptive  relief  from  sections 
406(b)  and  407  for  sales  to  plans  is 
substantiaUy  limited;  and 

(e)  Banc  One  anticipates  that  it  will 
make  a  secondary  market  in  certificates. 

Discussion  trf  Proposed  Exemption 

I.  Diffierences  Between  Proposed 
Exemption  and  Class  Exemption  PTE 
83-1 

The  exemptive  relief  proposed  herein 
is  similar  to  that  provided  in  PTE  81- 
7  (46  FR  7520,  January  23, 1981),  Class 
Exemption  for  Certain  Transactions 
Involving  Mortgage  Pool  Investment 
Trusts,  amended  and  restated  as  PTE 
83-1  (48  FR  895,  January  7. 1983). 

PTE  83-1  applies  to  mortgage  pool 
investment  trusts  consisting  of  interest- 
bearing  obligations  secured  by  first  or 
second  mortgages  or  deeds  of  trust  on 
single-family  residential  property.  The 
exemption  provides  relief  from  secti(»is 
406(a)  and  407  for  the  sale,  exchange  or 
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transfer  in  the  initial  issuance  o( 
mralgage  pool  certificates  between  the 
trust  sponsor  and  a  plan,  when  the 
sponsor,  trustee  or  insurer  of  the  trust  is 
a  party-in-interest  with  respect  to  the 
plan,  and  the  continued  holding  of  such 
certificates,  provided  that  the  conditions 
set  forth  in  the  exemption  are  met.  PTE 
83-1  also  provides  exemptive  relief 
from  section  406  (bHl)  and  (b)(2)  of  the 
Act  for  the  above-dMcribed  transactions 
when  the  sponsor,  trustee  or  insurer  of 
the  trust  is  a  fiduciary  with  respect  to 
the  plan  assets  invested  in  such 
certificates,  provided  that  additional 
conditions  set  forth  in  the  exemption 
are  met.  In  particular,  section  406(b) 
relief  is  conditioned  upon  the  approval 
of  the  transaction  by  an  independent 
fiduciary.  Moreover,  the  total  value  of 
certificates  purchased  by  a  plan  must 
not  exceed  25  percent  of  the  amount  of 
the  issue,  and  at  least  50  percent  of  the 
aggregate  amount  of  the  issue  must  be 
acquired  by  persons  independent  of  the 
trust  sponsor,  trustee  or  insurer.  Finally, 
PTE  83-1  provides  conditional 
exemptive  relief  frt>m  section  406(a)  and 
(b)  of  the  Act  for  transactions  in 
connection  with  the  servicing  and 
operation  of  the  mortgage  trust. 

Under  PTE  83-1,  exemptive  relief  for 
the  above  transactions  is  conditioned 
upon  the  sponsor  and  the  trustee  of  the 
mortgage  trust  maintaining  a  system  for 
insuring  or  otherwise  protecting  the 
pooled  mortgage  loans  and  the  property 
securing  such  loans,  and  for 
indemnifying  certificateholders  against 
reductions  in  pass-through  payments 
due  to  defaults  in  loan  payments  or 
property  damage.  This  system  must 
provide  such  protection  and 
indemnification  up  to  an  amount  not 
less  than  the  greater  of  one  percent  of 
the  aggregate  principal  balance  of  all 
trust  mortgages  or  the  principal  balance 
of  the  largest  mortgage. 

The  exemptive  relief  proposed  herein 
diffws  from  that  provided  by  PTE  83- 
1  in  the  following  major  respects:  (a) 
The  proposed  exemption  provides 
individual  exemptive  relief  rather  than 
class  relief;  (b)  the  proposed  exemption 
covers  transactions  involving  trusts 
containing  a  broader  range  of  assets  than 
single-family  residential  mortgages;  (c) 
instead  of  requiring  a  system  for 
insuring  the  pooled  receivables,  the 
proposed  exemption  conditions  relief 
upon  the  certificates  having  received 
one  of  the  three  highest  ratings  available 
from  S&P's,  Moody's.  D&P  or  Fitch 
(insurance  or  other  credit  support 
would  be  obtained  only  to  the  extent 
necessary  for  the  certificates  to  attain 
the  desired  rating);  and  (d)  the  proposed 
exemption  provides  more  limited 


section  406(b)  and  secticm  407  reli^  far 
sales  transactioDS. 

n.  Ratings  of  Certificates 

After  consideration  of  the 
representations  of  the  applicant  and 
information  provided  by  S&P's, 
Moody's,  D&P  and  Fitch,  the 
Department  has  decided  to  condition 
exemptive  relief  upon  the  certificates 
having  attained  a  rating  in  one  of  the 
three  highest  generic  rating  categories 
from  S&P's,  Moody's,  D&P  or  Fitch.  The 
Department  believes  that  the  rating 
condition  will  permit  the  applicant 
flexibility  in  structuring  trusts 
containing  a  variety  of  mortgages  and 
other  receivables  while  ensuring  that 
the  interests  of  plans  investing  in 
certificates  are  protected.  The 
Department  also  believes  that  the  ratings 
are  indicative  of  the  relative  safety  of 
investments  in  trusts  containing  secured 
receivables.  The  Department  is 
conditioning  the  proposed  exemptive 
relief  upon  each  particular  type  of  asset- 
backed  security  having  been  rated  in 
one  of  the  three  highest  rating  categories 
for  at  least  one  year  and  having  been 
sold  to  investors  other  than  plans  for  at 
least  one  year.^o 

m.  Limited  Section  406(b)  and  Section 
407(a)  Relief  for  Sales 

Banc  One  represents  that  in  some 
cases  a  trust  sponsor,  trustee,  servicer, 
insurer,  and  obligor  with  respect  to 
receivables  contained  in  a  trust,  or  an 
imderwriter  of  certificates  may  be  a  pre- 
existing party  in  interest  with  respect  to 
an  investing  plan.^i  In  these  cases,  a 
direct  or  indirect  sale  of  certificates  by 
that  party  in  interest  to  the  plan  would 
be  a  prohibited  sale  or  exchange  of 
property  under  section  406(a)(1)(A)  of 


^In  referring  to  difierent  "types"  of  asset-backed 
securities,  the  Department  means  certiricates 
representing  interests  in  trusts  containing  different 
"types"  of  receivables,  such  as  single  family 
residential  mortgages,  multi-family  residential 
mortgages,  commercial  mortgages,  home  equity 
loans,  auto  loan  receivables,  installment  obligations 
for  consumer  durables  secured  by  purchase  money 
security  interests,  etc.  The  Deptartment  intends  this 
condition  to  require  that  certificates  in  which  a  plan 
invests  are  of  the  type  that  have  been  rated  (in  one 
of  the  three  highest  generic  rating  categories  by 
SiP's,  D4P,  Fitch  or  Moody's)  and  purchased  by 
investors  other  than  plans  for  at  least  one  year  prior 
to  the  plan's  investment  pursuant  to  the  proposed 
exemption.  In  this  regard,  the  Department  does  not 
intend  to  require  that  the  particular  assets 
contained  in  a  trust  must  have  been  "seasoned" 
(e.g.,  originated  at  least  one  year  prior  to  the  plan's 
investment  in  the  trust). 

"  In  this  regard,  we  note  that  the  exemptive  relief 
proposed  herein  is  limited  to  certificates  with 
respect  to  which  Banc  One  or  any  of  its  affiliates 
is  either  (a)  the  sole  underwriter  or  manager  or  co- 
manager  of  the  underwriting  syndicate,  or  (b)  a 
selling  or  placement  agent. 


the  Act.22  Likewise,  issues  are  raised 
under  section  406(aKl)(D)  of  tlw  Act 
where  a  plan  fiduciary  causes  a  plan  to 
purchase  certificates  where  trust  funds 
will  be  used  to  benefit  a  party  in 
interest. 

Additi(HUilly,  Banc  One  represents 
that  a  trust  sponsor,  servicer,  trustee, 
insurer,  and  obligor  with  respect  to 
receivables  contained  in  a  trust,  or  an 
underwriter  of  certificates  representing 
an  interest  in  a  trust  may  be  a  fiduciary 
with  respect  to  an  investing  plan.  Banc 
One  represents  that  the  exercise  of 
fiduciary  authority  by  any  of  these 
parties  to  cause  the  plan  to  invest  in 
certificates  representing  an  interest  in 
the  trust  would  violate  section  406(b)(1), 
and  in  some  cases  section  406(b)(2).  of 
the  Act. 

Moreover,  Banc  One  represents  that  to 
the  extent  there  is  a  plan  asset  "look 
through"  to  the  underlying  assets  of  a 
trust,  the  investment  in  certificates  by  a 
plan  covering  employees  of  an  obligor 
under  receivables  contained  in  a  trust 
may  be  prohibited  by  sections  406(a) 
and  407(a)  of  the  Act. 

After  consideration  of  the  issues 
involved,  the  Department  has 
determined  to  provide  the  limited 
sections  406(b}  and  407(a)  reUef  as 
specified  in  the  proposed  exemption. 

Notice  to  Interested  Persons 

The  applicant  represents  that  because 
those  potentially  interested  participants 
and  beneficiaries  cannot  all  be 
identified,  the  only  practical  means  of 
notifying  such  participants  and 
beneficiaries  of  this  proposed 
exemption  is  by  the  publication  of  this 
notice  in  the  Federal  Register. 
Comments  and  requests  for  a  hearing 
must  be  received  by  the  Department  not 
later  than  30  days  from  the  date  of 
publication  of  this  notice  of  proposed 
exemption  in  the  Federal  Register. 
FOR  FURTHER  INFORMArKM  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-five  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  fit)m  certain  other 


"The  applicant  represents  that  where  a  trust 
sponsor  is  an  affiliate  of  Banc  One,  sales  to  plaiu 
by  the  sponsor  may  be  exempt  under  PTE  75-1.  Part 
n  (relating  to  purchases  and  sales  of  securities  by 
broker-dealers  and  their  affiliates),  if  Banc  One  is 
not  a  fiduciary  with  respect  to  plan  assets  to  be 
invested  in  certificates. 


5" 
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provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  wdth 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Fiulhermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption,  hi  the  case  of  continuing 
exemption  transactions,  if  emy  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  DC,  this  7th  day  of 
August,  1995. 

Ivan  Strasfield, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
(FR  Doc.  95-19871  Filed  8-10-95;  8:45  am] 
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SECURmES  AND  EXCHANGE 
COMMISSION 

[Release  No.  3S-26351] 

Filings  Under  the  PuMIc  Utility  Holding 
Company  Act  of  1935,  as  amended 
fAcf) 

August  4, 1995. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commissicm  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/ or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/ or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

hiterested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
August  28,  1995.  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  fflid/or 
declarant(s)  at  the  address(es]  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

The  Columbia  Gas  System,  Inc.  (70- 
8659) 

The  Coliunbia  Gas  System,  Inc. 
("Columbia"),  20  Montchanin  Road, 
Wilmington,  Delaware  19807,  a 
registered  holding  company,  has  filed 
an  application-declaration  under 
sections  6(a),  7,  9(a)  and  10  of  the  Act. 

Columbia  seeks  authority  to  enter  into 
interest  rate  hedge  transactions  to  limit 
its  exposure  to  a  potential  rise  in  long- 
term  interest  rates  fiY)m  now  imtil  the 
interest  rates  on  its  long-term  debt  are 
fixed  upon  its  emergence  from 
bankruptcy.  Columbia's  interest  rate 
exposiue  is  due  to  a  projected  fixed  rate 
debt  issuance  of  approximately  $2.1 
billion  to  fund  Columbia's  proposed 
plan  or  reorganization  ("Columbia 
Plan").  An  appUcation  by  Coliunbia  to 
issue  this  debt  was  filed  on  May  7, 1995 
(File  No.  70-8627)  and  is  currently 
pending. 


Among  other  things,  the  Columbia 
Plan  contemplates  the  issuance  of  up  to 
$2.1  billion  in  debentvires  (the  "New 
Ladenture  Securities")  to  be  issued 
under  a  new  form  of  indenture  on  the 
date  the  Columbia  Plan  becomes 
effective  (the  "Effective  Date"), 
currently  anticipated  to  be  December  31, 
1995.  The  New  Indenture  Securities  are 
to  be  issued  in  seven  series,  each  series 
bearing  a  maturity  that  will  range  bom 
approximately  5  to  thirty  years.  The 
principal  amount  of  each  series  will  be 
substantially  the  same  as  that  of  each 
other  series;  provided,  however,  that  no 
series  other  than  series  A  will  have  an 
initial  principal  amount  that  is  more 
than  150%  of  that  of  any  other  series. 
The  rate  of  interest  to  be  borne  by  the 
New  Indenture  Seciuities  of  each  series 
will  be  determined  prior  to  the  Effective 
Date  based  on  market  rates  for  securities 
of  similar  matiuities  and  debt  rating  and 
in  accordance  with  the  pricing 
methodology  set  forth  in  the  Columbia 
Plan. 

Recent  declines  in  long-term  interest 
rates  permit  Columbia  to  lock  in 
historically  attractive  interest  rates  on 
its  New  Indenture  Securities.  To  take 
advantage  of  these  rates,  Columbia 
requests  authorization  to  enter  into 
certain  interest  rate  hedging  transactions 
prior  to  the  issuance  of  the  New 
Indenture  Securities.  These  transactions 
include  any  or  all  of  the  following:  (i) 
A  sale  of  exchange-traded  U.S.  Treasury 
futiu«s  contracts,  a  forward  sale  of  U.S. 
Treasury  securities  and/or  a  forward 
interest  rate  swap,  (ii)  the  purchase  of 
put  options  on  U.S.  Treasury  securities 
(each  a  "Put  Options  Purchase"),  (iii)  a 
Put  Options  Purchase  in  combination 
with  the  sale  of  call  options  on  U.S. 
Treasury  securities,  or  (iv)  some 
combination  of  the  above.  These 
transactions  may  be  executed  on  the 
Chicago  Board  of  Trade  ("CBOT")  with 
brokers  through  the  opening  of  futures 
and/or  options  {>ositions  traded  on  the 
CBOT,  the  opening  of  over-the-counter 
positions  with  one  or  more 
counterparties  or  a  combination  of  the 
two. 

In  a  sale  of  exchange-traded  U.S. 
Treasury  futures  contracts  or  in  a 
forward  sale  of  U.S.  Treasury  securities, 
Columbia  would  "lock-in"  the  U.S. 
Treasury  security  component  of  the 
New  Indenture  Securities  at  the  then 
current  Treasury  forward  yield  by 
selUng  U.S.  Treasury  futures  and/or  by 
selling  spot  U.S.  Treasury  securities 
forward.  Columbia  would  then  reverse 
its  short  positions  on  or  around  the 
Effective  Date  by  purchasing  the  U.S. 
Treasury  futures  contracts  and/or  U.S. 
Treasiuy  securities  previously  sold. 


In  a  forward  swap,  Columbia  would 
agree  to  enter  into  a  fixed-to-floating 
rate  swap  for  a  period  equal  to  the 
maturity  of  the  series  of  New  Indenting 
Securities  being  hedged,  as  of  a  future 
settlement  date.  The  future  settlement 
date  will  be  on  or  aroimd  the  Effective 
Date.  In  the  swap  agreement,  Columbia 
would  contract  to  pay  a  fixed  rate  and 
received  floating-rate  payments.  On  or 
about  the  Effective  Date,  Coliunbia 
would  unwind  the  swap  by  entering 
into  a  floating-to- fixed  rate  swap  for  a 
notional  amount  equal  to  that  of  the 
swap  being  unwound. 

Any  gains  resulting  from  interest  rate 
rises  in  closing  the  forward  sale  or  sale 
of  Treasury  futures  or  in  unwinding  the 
swap  would  be  offset  ratably  over  the 
life  of  the  New  Indenture  Securities 
being  hedged  by  the  higher  financing 
cost  of  such  securities.  Any  losses 
resulting  irom  interest  rate  drops  in 
closing  such  hedging  transactions 
would  be  ofiiset  ratably  over  the  life  of 
the  New  Indenture  Securities  being 
hedged  by  the  lower  financing  cost  of 
such  securities. 

Using  a  Put  Options  Purchase 
strategy,  Columbia  would  buy  the  right, 
but  not  the  obUgation,  to  sell  U.S. 
Treasury  securities  forward  at  a 
predetermined  price  or  yield.  A  Put 
Options  Purchase  would  protect 
Columbia  fiom  a  rise  in  U.S.  Treasury 
rates  and  would  permit  Columbia  to 
benefit  from  a  decline  in  U.S.  Treasury 
rates.  To  purchase  this  right,  Columbia 
would  be  required  to  pay  an  up-hont 
option  premium. 

Columbia  additionally  requests 
approval  to  sell  call  options  on  U.S. 
Treasury  securities  to  earn  premiums 
that  would  offset  the  cost  of  a  Put 
Options  Purchase.  Columbia  would  buy 
the  right  to  sell  U.S.  Treasury  securities 
forward  at  a  predetermined  price  and 
yield  (throu^  a  put  option  purchase), 
and  would  sell  the  right  to  buy  the  same 
U.S.  Treasury  securities  forward  at  a 
higher  predetermined  price  and  lower 
yield.  The  premiums  paid  for  the  put 
options  would  be  paid  for  by  the 
premiums  received  on  the  call  options 
that  are  sold. 

Alal»ama  Power  Company  (70-8661) 

Alabama  Power  Company 
("Alabama"),  600  North  18th  Street, 
Birmingham,  Alabama  35291,  an 
electric  utihty  subsidiary  of  The 
Southern  Company,  a  registered  holding 
company,  has  filed  an  appUcation- 
declaration  pursuant  to  sections  6(a),  7, 
9(a)  and  10  of  the  Act  and  rule  54 
thereunder. 

Alabama  entered  into  Installment  Sale 
Agreements  and  supplements  thereto 
("Agreements")  witii  the  Industrial 


Development  Boards  of  various  cities 
within  the  State  of  Alabama  ("Boards") 
to  finance  and  refinance  certain 
pollution  control  faciUties  at  Alabama's 
plants  located  in  or  near  such  cities 
("Projects").  Pursuant  to  the 
Agreements,  the  Boards  purchased  the 
then  existing  portions  of  the  Projects, 
undertook  to  complete  their 
construction  and  to  sell  the  completed 
Projects  to  Alabama  for  a  purchase  price 
payable  in  semi-annual  installments 
over  a  term  of  years. 

Each  Board  issued  its  Series  A 
.  pollution  control  revenue  bonds 
("Original  Bonds"),  and,  in  certain 
cases,  subsequent  series  of  pollution 
control  revenue  bonds  ("Additional 
Bonds")  pursuant  to  various  trust 
indentures  and  supplements  thereto 
("Indentiues"),  in  various  amounts, 
then  estimated  to  be  sufficient  to  cover 
the  cost  of  construction  of  the  Projects. 
To  secure  its  obligations  under  the 
Agreements,  Alabama  granted  to  certain 
Boards  a  security  interest  in  the  Board's 
Project  subordinate  to  the  lien  of  the 
Indenture  dated  as  of  January  1, 1942, 
between  Alabama  and  Chemical  Bank, 
as  Trustee,  as  supplemented  and 
amended  ("First  Mortgage  Indenture"). 
In  other  instances,  Alabama  issued  and 
pledged  bonds  under  the  First  Mortgage 
Indenture  ("Mortgage")  ("Collateral 
First  Mortgage  Bonds")  as  security  for 
its  obligations  under  the  Agreements. 
Each  Board  assigned  all  its  right,  title 
and  interest  in  the  Agreement,  including 
either  the  Collateral  First  Mortgage 
Bonds  or  the  subordinate  security 
interest,  to  the  trustee  imder  the 
Indenture  ("Revenue  Bond  Trustee")  as 
security  for  the  pollution  control 
revenue  bonds,  including  the  Original 
Bonds  and  Additional  Bonds  to  t« 
issued  under  such  Indenture. 

The  proceeds  of  the  sale  of  the 
Original  Bonds  and  the  Additional 
Bonds  were  deposited  by  the  Board  with 
the  Revenue  Bond  Trustee.  The 
proceeds  have  been  applied  to  payment 
of  the  cost  of  construction  of  the 
Projects.  The  total  cost  of  construction 
of  one  or  more  of  the  Projects  may 
exceed  the  proceeds  of  the  Original 
Bonds  and  the  Additional  Bonds. 
Additionally,  it  may  be  necessary  or 
appropriate  to  refund  one  of  more  series 
of  such  bonds. 

Consequently,  Alabama  proposes  to 
request  that  the  appropriate  Board  or 
Boards  issue  up  to  an  aggregate  of  $500 
miUion  principal  amount  of  revenue 
bonds  ("New  Bonds")  through 
December  31,  2000.  Upon  issuance  of 
the  New  Bonds,  Alabama  and  the  Board 
will  execute  and  deliver  to  the  Revenue 
Bond  Trustee,  as  required  by  the 
Indenture,  a  supplement  to  the 


Agreement  ("Supplemental 
Agreement")  providing  for:  (1)  Any 
required  revision  to  assure  that  the 
semi-annual  purchase  price  payments 
will  be  sufficient  (together  with  other 
moneys  held  by  the  Revenue  Bond 
Trustee  under  the  Indenture  for  that 
purpose)  to  pay  the  principal  of, 
premium  (if  any),  and  interest  on  the 
New  Bonds  as  they  become  due  and 
payable;  and  (2)  the  payment  of  all 
expenses  and  costs  incurred  or  to  be 
incurred  by  virtue  of  the  issuance  of  the 
new  Bonds.  The  Board  and  the  Revenue 
Bond  Trustee  will  enter  into  a 
supplement  ("Supplement")  to  the 
Indenture  providing  for  the  New  Bonds. 
The  Supplement  will  provide  for 
redemption  provisions  for  the  New 
Bonds  comparable  to  those  provided  for 
the  Original  Bonds  and  the  Additional 
Bonds. 

It  is  proposed  that  the  New  Bonds 
will  mature  not  more  than  40  years  from 
the  first  day  of  the  month  in  which  they 
are  initially  issued.  The  New  Bonds  may 
be  entitled  to  the  benefit  of  serial 
maturities  and/or  a  mandatory 
redemption  sinking  fund  calculated  to 
retire  a  portion  of  the  New  Bonds  prior 
to  maturity. 

The  effective  cost  to  Alabama  of  any 
series  of  the  New  Bonds  will  not  exceed 
the  )deld  on  U.S.  Treasury  securities 
having  a  maturity  comparable  to  that  of 
such  series  of  New  Bonds.  Such 
effective  cost  will  reflect  the  appUcable 
interest  rate  or  rates  and  any 
underwriters'  discount  or  commission. 

The  premium  (if  any)  payable  upon 
the  redemption  of  any  New  Bonds  at  the 
option  of  Alabama  will  not  exceed  the 
greater  of:  (1)  5%  of  the  principal 
amount  of  the  New  Bonds  so  to  be 
redeemed;  or  (2)  a  percentage  of  such 
principal  amount  equal  to  the  rate  of 
interest  per  annum  borne  by  the  New 
Bonds. 

The  Supplement  may  give  the  holders 
of  the  related  New  Bonds  the  right, 
during  such  time,  if  any,  as  such  New 
Bonds  bear  interest  at  a  fluctuating  rate, 
to  require  Alabama  to  purchase  such 
New  Bonds  from  time  to  time,  and 
arrangements  may  be  made  for  the 
remarketing  of  any  such  New  Bonds 
through  a  remarketing  agent.  Alabama 
also  may  be  required  to  purchase  the 
New  Bonds,  or  the  New  Bonds  may  be 
subject  to  mandatory  redemption,  at  any 
time  if  the  interest  thereon  is 
determined  to  be  subject  to  federal 
income  tax.  Also,  in  tiie  event  of 
taxabiUty,  interest  on  the  New  Bonds 
may  be  effectively  converted  to  a  higher 
variable  or  fixed  rate,  and  Alabama  also 
may  be  required  to  indemnify  the 
bondholders  against  any  other  additions 
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to  interest,  penalties,  and  additions  to 
tax. 

Alternatively,  Alabama  may  enter  into 
a  new  Agreement  with  the  appropriate 
Board,  and  such  Board  may  enter  into 
a  new  Indenture  with  the  appropriate 
Revenue  Bond  Trustee  pursuant  to 
which  the  New  Bonds  will  be  issued.  In 
such  event,  the  Agreement  and  the 
Indenture  will  contain  provisions 
described,  below. 

In  order  to  obtain  the  benefit  of 
ratings  for  the  New  Bonds  equivalent  to 
the  rating  of  Alabama's  first  mortgage 
bonds  outstanding  under  the  Mortgage, 
Alabama  may  determine  to  secure  its 
obligations  under  the  Agreements  by 
delivtfing  to  the  Revenue  Bond  Trustee, 
to  be  held  as  collateral,  a  series  of 
Collateral  First  Mortgage  Bonds  in 
principal  amount  either:  (1)  Equal  to  the 
principal  amount  of  the  New  bonds;  or 
(2)  equal  to  the  sum  of  the  principal 
amount  of  the  New  Bonds  plus  interest 
payments  thereon  for  a  specified  period. 
The  Collateral  First  Mortgage  Bonds  will 
be  issued  under  an  indenture 
supplemental  to  the  Mortgage 
("Supplemental  Indenture")  to  be  dated 
as  of  the  first  day  of  the  month  in  which 
the  Collateral  First  Mortgage  Bonds  are 
to  be  issued  and  deUvered,  will  matiue 
on  the  maturity  date  of  the  New  Bonds 
and  will  be  nontransferable  by  the 
Revenue  Bond  Trustee.  The  Collateral 
First  Mortgage  Bonds  in:  (1)  Above, 
would  bear  interest  at  a  rate  or  rates 
equal  to  the  interest  rate  or  rates  to  be 
borne  by  the  related  New  Bonds;  and  (2) 
above,  would  be  non-interest  bearing. 

The  Supplemental  Indentiue  will 
provide,  however,  that  the  obligation  of 
Alabama  to  make  payments  with  respect 
to  the  Collateral  First  Mortgage  Bonds 
will  be  satisfied  to  the  extent  that 
payments  are  made  under  the' 
Agreement  sufficient  to  meet  the 
payments  when  due  in  respect  of  the 
related  New  Bonds.  The  Supplemental 
Indentiue  will  provide  that,  upon 
acceleration  by  the  Revenue  Bond 
Trustee  of  the  principal  amount  of  all 
related  outstanding  New  Bonds  under 
the  Indenture,  the  Revenue  Bond 
Trustee  may  demand  the  mandatory 
redemption  of  the  related  Collateral 
First  Mortgage  Bonds  then  held  by  it  as 
collateral  at  a  redemption  price  equal  to 
the  principal  amoxmt  thereof  plus 
accrued  interest,  if  any,  to  the  date  fixed 
for  redemption.  The  Supplemental 
Indentvire  may  also  provide  that,  upon 
the  optional  redemption  of  the  New 
Bonds,  in  whole  or  in  part,  at  any  time 
after  they  have  been  outstanding  for  a 
specified  period,  a  related  principal 
amo\mt  of  the  Collateral  First  Mortgage 
Bonds  will  be  redeemed  at  the 
redemption  price  of  the  New  Bonds. 


In  the  case  of  interest  bearing 
Collateral  First  Mortgage  Bonds,  because 
interest  accrues  in  respect  to  the 
Collateral  First  Mortgage  Bonds  until 
satisfied  by  payments  under  the 
Agreement,  "annual  interest  charges"  in 
respect  of  such  Collateral  First  Mortgage 
Bonds  will  be  included  in  computing 
the  "interest  earnings  requirement"  of 
the  Mortgage  which  restricts  the  amoimt 
of  first  mortgage  bonds  which  may  be 
issued  and  sold  to  the  public  in  relation 
to  Alabama's  net  earnings.  In  the  case  of 
non-interest  bearing  Collateral  First 
Mortgage  Bonds,  since  no  interest 
would  accrue  in  respect  of  such 
Collateral  First  Mortgage  Bonds,  the 
"interest  earnings  requirement"  would 
be  imaffected. 

The  Indenture  will  provide  that,  upon 
deposit  with  the  Revenue  Bond  Trustee 
of  funds  sufficient  to  pay  or  redeem  all 
or  any  part  of  the  related  New  Bonds, 
or  open  direction  to  the  Revenue  Bonds 
Trustee  by  Alabama  to  apply  available 
funds  for  that  purpose,  or  upon  delivery 
of  such  outstanding  New  Bonds  to  the 
Revenue  Bond  Trustee  by  or  for  the 
account  of  Alabama,  the  Revenue  Bond 
Trustee  will  be  obUgated  to  deliver  to 
Alabama  the  Collateral  First  Mortgage 
Bonds  then  held  as  collateral  in  an 
aggregate  principal  amount  as  they 
relate  to  the  aggregate  principal  amoimt 
of  the  New  Bonds  for  the  payment  or 
redemption  of  which  the  funds  have 
been  deposited  or  applied  or  which 
shall  have  been  so  delivered. 

Alabama  may  determine  to  secure  its 
obligations  imder  any  Agreement  by 
causing  an  irrevocable  letter  of  credit 
("Letter  of  Credit")  of  a  bank  ("Bank") 
to  be  delivered  to  the  Trustee.  The 
Letter  of  Credit  would  be  an  irrevocable 
obligation  of  the  Bank  to  pay  to  the 
Trustee,  upon  request,  up  to  an  amount 
necessary  in  order  to  pay  principal  of 
and  premiiun  (if  any]  and  certain 
accrued  interest  on  the  related  New 
Bonds  when  due.  Any  Letter  of  Credit 
issued  as  security  for  the  payment  of 
New  Bonds  will  be  issued  piu^uant  to 
a  Reimbiusement  Agreement  between 
Alabama  and  the  financial  institution 
issuing  such  Letter  of  Credit. 

Pursuant  to  the  Reimbursement 
Agreement,  Alabama  will  agree  to  pay 
or  cause  to  be  paid  to  the  financial 
institution,  on  each  date  that  any 
amoimt  is  drawn  under  such 
institution's  Letter  of  Credit,  an  amoimt 
equal  to  the  amount  of  such  drawing, 
whether  by  cash  or  by  means  of  a 
borrovnng  from  such  institution 
pursuant  to  the  Reimbursement 
Agreement.  Any  such  borrowing  may 
have  a  term  of  up  to  10  years  and  will 
bear  interest  at  the  lending  institution's 
prevailing  rate  offered  to  corporate 


borrowers  of  similar  quality  which  will 
not  exceed  the  prime  rate  or:  (1)  The 
London  Interbank  Offered  Rate  plus  up 
to  */8  of  1%;  (2)  the  lending  institution's 
certificate  of  deposit  rate  plus  up  to  "^h 
of  1%;  or  (3)  a  rate  not  to  exceed  the 
prime  rate,  to  be  estabUshed  by 
agreement  with  the  lending  institution 
prior  to  the  borrowing.  Such  deUvery  of 
the  Letter  of  Credit  to  the  Trustee  would 
obtain  for  the  related  New  Bonds  the 
benefit  of  a  rating  equivalent  to  the 
credit  rating  of  the  Bank. 

As  an  alternative  to,  or  in  conjunction 
with,  securing  its  obligations  under  any 
Agreement  as  described  above,  and  in 
order  to  obtain  a  "AAA"  rating  for  the 
related  New  Bonds  by  one  or  more 
nationally  recognized  securities  rating 
agencies,  Alabama  may  cause  an 
insurance  company  to  issue  a  policy  of 
insurance  guaranteeing  the  payment 
when  due  of  the  principal  of  and 
interest  on  such  New  Bonds.  The 
insurance  policy  would  extend  for  the 
term  of  the  related  New  Bonds  and 
would  be  non-cancelable  by  the 
insurance  company  for  any  reason. 
Alabama's  payment  in  respect  of  said 
insurance  policy  could  be  in  various 
forms,  including  a  non-refundable,  one- 
time insurance  premium  paid  at  the 
time  the  policy  is  issued,  and/or  an 
additional  interest  percentage  to  be  paid 
to  the  issuer  in  correlation  with  regular 
interest  payments.  In  addition,  Alabama 
may  be  obligated  to  make  payments  of 
certain  specified  amounts  into  separate 
escrow  funds  and  to  increase  the 
amounts  on  deposit  in  such  funds  under 
certain  circumstances.  The  amount  in 
each  escrow  fund  would  be  payable  to 
the  insurance  company  as  indemnity  for 
any  amounts  paid  pursuant  to  the 
related  insurance  policy  in  respect  of 
principal  of  or  interest  on  the  related 
New  Bonds. 

It  is  contemplated  that  any  New 
Bonds  will  be  sold  by  the  Board 
pursuant  to  arrangements  with  a 
purchaser  or  purchasers  to  be  selected. 
In  accordance  with  the  laws  of  the  State 
of  Alabama,  the  interest  rate  to  be  borne 
by  any  series  of  New  Bonds  will  be 
fixed  by  the  Board  and  will  be  either  a 
fixed  rate,  which  fixed  rate  may  be 
convertible  to  a  rate  which  will 
fluctuate  in  accordance  with  a  specified 
prime  or  base  rate  or  rates  or  be 
determined  through  auction  or 
remarketing  procedures,  or  a  fluctuating 
rate,  which  fluctuating  rate  may  be 
convertible  to  a  fixed  rate.  Bond  counsel 
will  issue  an  opinion  that  interest  on  the 
New  Bonds  will  generally  be  exempt 
from  federal  income  taxation.  Alabama 
has  been  advised  that  the  annual 
interest  rates  on  obligations,  the  interest 
on  which  is  tax  exempt,  recently  have 


been  and  can  be  expected  at  the  time  of 
issue  of  any  series  of  New  Bonds  to  be 
approximately  one  to  three  percentage 
points  lower  that  the  rates  on 
obligations  of  like  tenor  and  comparable 
quaUty,  interest  on  which  is  fully 
subject  to  federal  income  tax. 

Alabama  also  proposes  that  it  may 
enter  into  arremgements  providing  for 
the  delayed  or  fiiiture  delivery  of  New 
Bonds  to  one  or  more  purchasers, 
placement  agents  or  underwriters.  The 
obligations  of  the  purchasers,  placement 
agents  or  underwriters  to  piut:hase  New 
Bonds  under  any  such  arrangements 
may  be  secured  by  U.S.  Treasury 
securities,  letters  of  credit  or  other 
collateral. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secietary. 

(FR  Doc.  95-19838  Filed  8-10-95;  8:45  am] 

BiUmO  CODE  8010-01-M 

[Rel.  No.  10-21289;  811-7067] 

Trademark  Funds;  Notice  of 
Application 

August  4, 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  appUcation  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Trademark  Funds. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FIUNG  DATE:  The  application  was  filed 
on  May  8, 1995  and  amended  on  July 
26, 1995. 

HEARINQ  OR  NOTIFICATION  OF  WARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  die  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
August  29, 1995,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  N.W.,  Washington,  D.C.  20549. 


Applicant,  Federated  Investors  Tower, 
Pittsburgh  Pennsylvania  15222-3779. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Staff  Attorney,  at  (202) 
942-0574,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  siunmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  On  November  25, 1992,  applicant 
registered  under  the  Act  as  an 
investment  company  and  filed  a 
registration  statement  imder  the 
Securities  Act  of  1933.  The  registration 
statement  was  declared  effective  on 
February  8, 1993,  and  applicant's  initial 
public  offering  commenced  prompUy 
thereafter.  AppUcant's  series  include: 
Trademark  Equity  Fund,  Trademark 
Kentucky  Municipal  Bond  Fund, 
Trademark  Short-Intermediate 
Government  Fund  and  Trademark 
Government  Income  Fund. 

2.  On  August  15, 1994,  the  investment 
adviser  to  the  Trademark  Funds,  Liberty 
National  Bank  and  Trust  Company  of 
Kentucky,  was  acquired  indirectly  by 
Banc  One  Corporation.  At  a  meeting 
held  on  October  7, 1994,  apphcant's 
trustees,  including  the  independent 
trustees,  unanimously  approved  an 
agreement  and  plan  of  reorganization 
(die  "Plan").  Under  die  Plan,  Trademark 
Equity  Fund,  Trademark  Kentucky 
Municipal  Bond  Fund,  Trademark 
Short-Intermediate  Government  Fund 
and  Trademark  Government  Income 
Fund  would  be  acquired  by  The  One 
Group  Large  Company  Growth  Fund, 
The  One  Group  Kentucky  Municipal 
Bond  Fund,  The  One  Group 
Intermediate  Bond  Fund  and  The  One 
Group  Government  Bond  Fund, 
respectively.  Proxy  materials  were  filed 
witii  the  SEC  and  were  distributed  to 
applicant's  shareholders  on  or  about 
December  12. 1994.  At  a  special  meeting 
held  on  January  12, 1995,  applicant's 
shareholders  approved  the  Plan. 

3.  At  the  end  of  the  business  day  on 
January  19, 1995,  the  specified  One 
Group  investment  companies  acquired 
all  of  the  assets  of  the  corresponding 
Trademark  series  in  exchange  for  One 
Group  shares,  which  then  were 
distributed  pro  rata  by  the  Trademark 
series  to  their  shareholders  in  complete 
liquidation  and  termination  of  the 


Trademark  series.  As  a  result,  each 
shareholder  of  the  Trademark  series 
received  a  number  of  full  and  fiactional 
shares  equal  in  value  at  the  date  of 
exchange  to  the  value  of  the  net  assets 
of  the  Trademark  series  transferred  to 
the  corresponding  One  Group 
investment  companies  attributable  to 
the  shareholder. 

4.  All  fees  and  expenses,  including 
accounting  expenses,  portfoUo  transfer 
taxes  or  other  similar  expenses  incurred 
in  connection  with  the  reorganization 
will  6e  paid  by  the  fund  directiy 
incurring  such  fees  and  expenses, 
except  that  the  costs  of  proxy  materials 
and  proxy  solicitation,  including  legal 
expenses,  will  be  borne  by  Banc  One 
Corporation. 

5.  Applicant  has  no  assets  or ' 
liabilities  and  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 
At  the  time  of  the  application,  applicant 
had  no  seciuityholders. 

6.  Applicant  is  neither  engaged  in,  nor 
does  it  propose  to  engage  in,  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs.  Applicant  intends  to  file  all 
documents  required  to  terminate  its 
existence  as  a  Massachusetts  business 
trust. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary.  ' 

[FR  Doc.  95-19839  Filed  8-10-95;  8:45  am] 
BILUNQ  COOE  W10-01-4I 


[ReiMM  No.  34-36050;  Flla  No.  SR-DTC- 
95-iq 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Order 
Approving  a  Proposed  Rule  Change 
Implementing  the  Advice  of  Confirm 
CorrectionyCancellation  Feature  and 
Modifying  the  Authorization/Exception 
Processing  Feature  of  the  Institutional 
Delivery  System 

August  2, 1995. 

On  April  27, 1995,  The  Depository 
Trust  Company  ("DTC")  filed  widi  die 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-DTC-95-10)  under  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  to  implement  the 
Advice  of  Confirm  Correction/ 
Cancellation  feature  and  modify  the 
Authorization/Exception  Processing 
feature  of  the  Institutional  Delivery 
system  ("ID").  Notice  of  the  proposal 
was  pubUshed  in  the  Federal  Roister 


•  15  U.S.C.  78(b)(1)  (1988). 
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on  June  1, 1995.'  No  comment  letters 
were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

LDeacription 

In  a  previous  filing  with  the 
Commission,  DTC  described  several 
enhancements  to  the  ID  System  that  it 
planned  to  implement,  including  the 
Advice  of  Confirm  Correction/ 
Cancellation  feature  and  the 
modification  of  Authorization/ 
Exception  processing.  ^  These  are  the 
subject  of  this  approval  order. 

The  Advice  of  Confirm  Correction/ 
Cancellation  feature  is  one  of  three 
electronic  mail  features  described  in  the 
Enhanced  ID  filing.*  The  Advice  of 
Confirm  Correction/Cancellation  featiire 
enables  an  institution  or  its  agent  which 
has  received  a  confirmation  through  the 
ID  system  to  notify  the  broker-dealer  of 
the  reason(s)  why  the  institution 
disa^ees  with  the  confirmation.  This 
communication  from  the  institution, 
whidi  is  sometimes  called  a  "DK"  (i.e., 
don't  know)  of  the  trade,  enables  the 
broker-dealer  to  take  steps  to  resolve  the 
discrepancy  between  its  records  of  the 
trade  and  the  institution's  records.  The 
Advice  of  Confirm  Correction/ 
Cancellation  also  was  described  in 
another  DTC  filing  as  a  featiue  which 
will  enable  a  prime  broker  to  DK  a  trade 
when  it  receives  an  ID  confirmation 
from  an  executing  broker.' 

The  proposal  also  modifies 
Authorization/Exception  processing  by 
increasing  the  number  of  trades  which 
can  be  processed  and  by  extending  the 
period  diiring  which  the  process  can  be 


>  Securities  Exchange  Act  Release  No.  357S8  (May 
24. 199S),  60  FR  28636. 

>  Securities  Exchange  Act  Release  No.  33466 
Qanuary  1994).  59  FR  3139  (File  No.  SR-DTC-93- 
07)  (order  approving  proposed  rule  change  relating 
to  the  enhanced  ID  system)  ("Enhanced  ID  Filing"). 

*  The  other  twn}  electronic  mail  features  (i.e.. 
Notice  of  Order  Execution  and  Institution 
Instructions)  were  previously  approved  by  the 
Commission.  For  a  complete  description  of  these 
features,  refer  to  Securities  Exchange  Act  Release 
No.  34199  (June  10, 1994],  59  FR  31660  [File  No. 
SR-DTC-94-04]  (order  granting  accelerated 
approval  of  a  proposed  rule  change  to  implement 
the  interactive  capabilities  and  the  electronic  mail 
features  of  the  enhanced  ID  system). 

>  Securities  Exchange  Act  Release  No.  34779 
(October  3,  1994),  59  FR  34779  (File  No.  SR-DTC- 
94-13]  (order  granting  accelerated  approval  on  a 
temporary  basis  through  May  31, 1995,  of  a 
proposed  rule  change  implementing  the  prime 
broker  option  in  the  ID  system). 

More  recently,  DTC  filed  a  proposed  rule  change 
modifying  features  of  the  prime  broker  option  in  the 
ID  system.  For  a  complete  description  of  that  filing, 
refer  to  Securities  Exchange  Act  Release  No.  35971 
Ouly  14,  1995),  60  FR  37696  [File  No.  SR-DTC-95- 
11]  (notice  of  filing  and  immediate  effectiveness  of 
{Moposed  rule  change  relating  to  modifications  to 
the  prime  broker  option  in  the  Institutional  Delivery 
Syitsm). 


used."  Prior  to  the  modification,  only  ID 
trades  which  were  schedules  to  settle  on 
the  third  day  following  the  trade  date 
("T-t-3")  or  later  could  be  authorized  or 
excepted  fitim  settlement  through  an 
instruction  submitted  or  excepted  fix>m 
settlement  through  an  instruction 
submitted  on  setUement  date  minus  one 
("S-1").  The  modification  allows 
authorization  or  exception  of  trades 
settling  on  T-t-1  and  later  through  an 
instruction  submitted  on  any  of  the 
twenty-three  business  days  from  S-1 
through  S+21. 

IL  Discussion 

Sections  17A(b)(3)(A)  and  (F)  of  the 
Act '  require  that  a  clearing  agency  be 
organized  and  its  rules  be  designed  to 
facilitate  and  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions.  The  Commission 
believes  that  DTC's  proposal  is 
consistent  with  Section  17A  of  the  Act  ■ 
because  the  proposal  should  promote 
efficiencies  in  the  clearance  and 
settlement  of  securities  transactions  by 
increasing  the  number  of  trades  eligible 
and  by  expanding  the  timeframe  for 
Authorization/Exception  processing. 
The  proposal  also  should  promote 
efficiencies  by  improving 
commimications  among  the  parties  to 
institutional  trades  by  making  the 
Advice  of  Confirm  Correction/ 
Cancellation  feature  more  interactive 
and  automated.  These  changes  should 
help  DTC  participants  settle  trades  in  a 
three-day  settlement  cycle." 

m.  Conclusion 

The  Commission  finds  that  DTC's 
proposal  is  consistent  with  the 
requirements  of  the  Act  and  particularly 
with  Section  17A  and  the  rules  and 
regulations  thereimder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
DTC-95-10)  be,  aiid  hereby  is  approved. 


For  tlw  Cammission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authmity.'** 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc  95-19837  Piled  fr-10-95: 8:45  am] 
BIUMQ  COOe  M10-M-M 


inilem  No.  34-36082;  Inlwnatlcnal  8w1m 
I  Na  835  File  Na  SR-Phlx-«6-42] 


*The  Authorization/Exception  function  affords 
participants  twenty-three  business  days  to  authorize 
for  or  except  from  automated  settlement  any 
eligible,  affirmed  next  day  funds  settlement 
("NDFS")  or  samenlay  funds  settlement  ("SDFS") 
trade  in  an  interactive  environment. 

'  15  U.S.C  78q-l  (b)(3)(A)  and  (F)  (1988). 

•15U.S.C78q-l(1988). 

■On  October  6, 1993,  the  Commission  adopted 
Rule  lSc6-l  imder  the  Act,  which  establishes  three 
business  days  after  the  trade  date  instead  of  five 
business  days  as  the  standard  settlement  timeframe 
for  most  broker Hiealer  transactions.  The  rule 
became  effective  )une  7, 1995.  Securities  Exchange 
Act  Release  Nos.  33023  (October  6, 1993),  58  FR 
52891  (release  adopting  Rule  15c6-l):  34952 
(November  9, 1994),  59  FR  59137  (release  changing 
the  effective  date  of  the  three  day  settlement  cycle). 


Self-Regulatory  Organizations;  Nottce 
of  Filing  of  Projaoeed  Rule  Ctwinge  by 
the  PhlMelpMa  Stock  Exchange,  Inc., 
to  Uet  and  Trade  3D  Foreign  Currency 
Opttona  on  the  Japaneee  Yen 

August  4, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  Jtme  14, 
1995.  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  m  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Exchange  subsequently  filed 
Amendment  No.  1  to  the  proposed  rule 
change  on  July  7, 1995.3  fhe 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  list  and 
trade  cash  settled  foreign  currency 
options  on  the  Japanese  Yen.  The  text  of 
the  proposed  nile  change  is  available  at 
the  Office  of  the  Secretary,  the 
Exchange,  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  Sections  (A).  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 


1017  CFR  200.30-3(a)(12)  (1994). 

>  15  U.S.C  78s(b)(l). 

'17CFR240.19b-». 

'  The  Phlx  submitted  Amendment  No.  1  to  the 
Commission  to  make  certain  technical  corrections 
to  the  proposal.  See  Letter  from  Michele  Weisbaum, 
Associate  General  Counsel,  Phbc,  to  John  Ayanian, 
Attorney,  Office  of  Market  Supervision  ("OMS"), 
Division  of  Market  Regulation  ("Market 
Regulation"),  Commission,  dated  )uly  7, 1995. 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  list  and  trade  Dollar 
Denominated  Delivery  ("3D")  foreign 
currency  options  ("FCOs")  on  the 
Japanese  Yen.  In  March  1994,  the 
Commission  approved  the  listing  and 
trading  of  3D  FCOs  on  the  German 
Mark.*  3D  FCOs  are  cash-settled. 
European-style  options  issued  by  the 
Options  Clearing  Corporation  ("OCC") 
that  allow  holders  to  receive  U.S. 
dollars  representing  *he  difference 
between  the  current  foreign  exchange 
spot  price  '  and  the  exercise  price  of  the 
option.  Specifically,  upon  exercise  of  an 
in-the-money  3D  FCO  structured  as  a 
call,  the  holder  will  receive,  from  OCC, 
U.S.  dollars  representing  the  difference 
between  the  exercise  strike  price  and 
the  closing  settlement  value  of  the  3D 
FCO  contract  multiplied  by  the  number 
of  imits  of  currency  covered  by  the 
contract.  For  a  3D  FCO  structured  as  a 
put,  the  holder  will  receive  U.S.  dollars 
representing  the  excess  of  the  exercise 
price  over  the  closing  settlement  value 
of  the  3D  FCO  contract  multiplied  by 
the  number  of  imits  of  foreign  currency 
covered  by  the  contract. 

Unlike  other  Phlx-traded  FCOs,  3D 
FCOs  which  are  in-the-money  by  any 
amount  on  the  expiration  date  will  be 
exercised  automatically  by  OCC.  3D 
FCOs  which  are  out-of-the-money  at 
expiration  will  expire  worthless. 

German  3D  FCOs  were  originally 
listed  with  one-week  and  two-week 
expirations  to  provide  a  hedging  vehicle 
to  sophisticated  retail  customers, 
portfolio  managers  and  multi-national 
corporations  which  needed  to  hedge 
their  shori  term  foreign  currency 
exposure  and  also  to  banks  which 
needed  to  hedge  the  risks  associated 
with  trading  in  the  forward  and  cash 
markets.  Recently,  the  Exchange 
received  approval  from  the  Commission 
to  list  German  3D  FCO  contracts  with 
longer  term  expirations  up  to  twelve 
months  ^  due  to  the  interest  expressed 
by  the  users  of  the  product  who  did  not 
wish  to  establish  foreign  bank  credit 
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*  See  Securities  Exchange  Act  Release  No.  33732 
(March  8, 1995),  59  FR  12023  (March  15, 1994). 

'The  "spot  price"  with  respect  to  an  option 
contract  on  a  foreign  currency  option  contract 
means  the  price  for  the  sale  of  one  foreign  currency 
for  another,  quoted  by  various  commercial  banks  in 
the  interbank  foreign  exchange  market  for  the  sale 
of  a  single  unit  of  such  foreign  currency  for 
immediate  delivery  (which  generally  means 
delivery  within  two  business  days  following  the 
date  on  which  the  terms  of  such  sale  are  agreed 
upon).  See  Phlx  Rule  1000(b)(16]. 

•See  Securities  Exchange  Act  Release  No.  35756 
(May  24. 1995).  60  FR  28638  (June  1. 1995). 


lines  or  worry  about  the  potential  of 
exchanging  currency  at  exercise  and 
assignment. 

The  Exchange  is  now  proposing  to  list 
and  trade  3D  FCOs  on  the  Japanese  yen 
(U.S.  dollar/Japanese  yen).  The  contract 
size  will  be  6.250,000  yen.  the  same  as 
physically  settled  Japanese  yen  contract 
Pursuant  to  Phlx  Rule  1012(a)(ii),  the 
contracts  will  be  listed  with  expirations 
at  one  week  and  two  weeks  and  one, 
two.  three,  six  and  nine  months  (twelve 
month  options  will  not  be  listed  at  this 
time).  The  options  will  be  on  the  March, 
Jime,  September,  December  cycle  and 
no  month  end  or  long  term  expirations 
will  be  listed.  The  expiration  date  for 
the  consecutive  and  cycle  month 
options  will  be  the  Monday  preceding 
the  third  Wednesday  of  each  month. 
The  Exchange  expects  that  the  symbols 
for  these  options  will  be  as  follows: 

XJA  first  Monday  of  month  expiration 

XJB  second  Monday  of  month  expiration 

XJC  third  Monday  of  month  expiration 

XJD  fourth  Monday  of  month  expiration 

XJE  fifth  Monday  of  month  expiration 

XJS  settlement  symbol 

The  1,  2,  3, 6,  and  9  month  options 
will  be  Usted  with  the  symbol  XJB  or 
XJC  depending  on  whether  expiration 
will  be  the  second  or  third  Monday  of 
that  month  and  will  carry  that  symbol 
to  expiration.  For  example,  a  Sept  1995 
option  which  would  expire  on  Monday 
Sept.  18*  would  listed  as  an  XJC  Sept  85 
call  whereas  the  Nov  1995  option  which 
would  expire  on  Monday,  Nov.  13, 
would  be  listed  as  an  XJB  Nov  85  call. 

Similar  to  the  3D  German  mark 
contracts,  the  Exchange  proposes  that  a 
series  of  3D  Japanese  yen  options  will 
trade  dining  nonnal  trading  hours  for 
foreign  currency  options,  specifically, 
2:30  a.m.  to  2:30  p.m.  E.T.  Monday 
through  Friday.  TTie  expiring  FCO 
contract  will  cease  trading  at  10:30  a.m. 
and  expire  at  11:59  p.m.  on  its 
expiration  Monday,  unless  such 
Monday  is  an  Exchange  holiday  or  an 
Exchange  designated  bank  hoUday, 
when,  under  Phlx  Rule  1000(b)(21), 
"Expiration  date,"  as  amended,  the  3D 
FCO  will  expire  at  11:59  p.m.  on  the 
preceding  business  date. 

Accordingly,  on  Exchange  hoUdays 
and  Exchange  designated  bank  holidays, 
the  expiring  3D  FCOs  will  cease  trading 
at  10:30  a.m.  on  the  preceding  business 
day.  In  addition,  when  Monday  is  an 
exchange  hoUday,  a  new  two-week 
contract  will  be  listed  on  the  following 
Tuesday  at  2:30  a.m.  E.T.  as  opposed  to 
the  normal  Monday  morning  Usting. 

The  closing  settlement  value,  wlSch 
will  be  disseminated  through  the 
Options  Price  Reporting  Authority 
("OPRA"),  will  be  determined  by  a 


designated  agent(s)  of  the  Exchange 
under  Phlx  Rule  1057,  "Cash/Spot 
Foreign  Currency  Option  Closing 
Settlement  Value."  Pursuant  to  Phlx 
Rule  1057.  at  10  a.m.  (E.T.).  on  every 
expiration  date  for  3D  FCOs.  the  market 
information  vendor(s),  acting  as  the 
Exchange's  designated  agent  will  collect 
a  bid  and  offer  quotation  for  the  current 
Japanese  yen  spot  price  from  the 
quotations  submitted  by  at  least  15 
interbank  foreign  exchange  participants, 
which  the  designated  agent  will  select 
randomly  from  a  list  of  at  least  25  active 
interbank  foreign  exchange  market 
participants.^  After  discarding  the  five 
highest  offers  and  five  lowest  bids,  the 
designated  agent  will  arithmetically 
average  the  remaining  ten  bids  and  ten 
offers  to  arrive  at  a  closing  settlement 
value.  This  value  will  be  calculated  and 
sent  to  the  Phlx  every  30  seconds  imtil 
10:30  a.m.  when  the  designated  agent 
will  determine  the  final  settlement 
value.  At  that  time,  the  settlement  value 
will  be  automatically  entered  into  the 
Phlx's  systems,  and  then  the  Phlx 
disseminates  it  to  OPRA  and  the  OCC 
for  entry  into  the  OCC  clearing  systems. 

The  position  limits  and  exercise 
limits  for  the  3D  yen  will  be  the  same 
as  the  position  and  exercise  limit  for  the 
physically  settled  Japanese  yen 
contracts  pursuant  to  Phlx  Rule  1001  • 
and  Rule  1002  and  positions  in  the  3D 
yen  will  be  aggregated  with  positions  in 
the  physically  settled  Japanese  yen 
contracts.  The  Phlx  proposes  to  initially 
list  exercise  strike  prices  for  each 
expiration  aroimd  the  cuirrent  spot  price 
and  new  strikes  may  be  added  during 
the  fife  of  the  option  in  accordance  with 
Phlx  Rule  1012  at  half-cent  intervals  for 
the  3  near  term  month  and  at  one  cent 
intervals  for  the  six  and  nine  month 
options. 

The  3D  Japanese  yen  options  will 
trade  in  accordance  with  the  rules 
governing  all  Phlx  FCOs.  including  sales 
practice  rules  and  floor  trading  rules. 
For  example,  Phlx  Rule  1014. 
"Obligations  and  Restrictions 
AppUcable  to  SpedaUsts  and  Registered 


'  The  Phlx  will  select  the  list  of  interbank  market 
participants  by  evaluating  the  number  of  times  each 
contributor  supplies  Japanese  yen  spot  quotes  to  the 
market  information  vendor(s)  on  Monday  mornings 
between  10  a.m.  and  10:30  a.m.  The  pool  of  quote 
contributors  will  be  reviewed  monthly  based  on 
these  criteria  and  substitutions  will  be  made,  if 
necessary.  If  at  any  time  an  interbank  market 
participant  ceases  to  distribute  JY  spot  quotes  or  is 
no  longer  in  the  business  of  malung  JY  markets,  that 
entity  will  be  replaced. 

■Position  and  exercise  limits  on  the  Japanese  yen 
are  100,000  contracts  on  either  side  of  the  market, 
however,  the  Phlx  has  recently  proposed  to  raise 
this  limit  to  200,000  contracts.  This  proposal  is 
currently  under  review  at  the  Commission.  See 
Securities  Exchange  Act  Release  No.  35688  (May  8, 
1995),  60  FR  26062  (May  16. 1995). 
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Options  Traders"  provides  that  bid/ask 
difiisrentials  for  3D  FCOs  shall  be 
determined  by  reference  to  the 
underlying  foreign  oirrency.  Further, 
3D  Japanese  yen  options  will  not  be 
subject  to  customized  trading  pursuant 
to  Phlx  Rule  1069. 

The  3D  Japanese  yen  will  have  the 
same  customer  margin  requirements  as 
are  provided  for  the  existing  Japanese 
yen  FCOs  pursuant  to  Flilx  Rule  722, 
"Margin  Accoimts."  Specifically,  for 
any  put  or  call  on  3D  options  which  are 
issued,  guaranteed  or  carried  "short"  in 
a  customer's  accoimt,  the  required 
margin  shall  be  100%  of  the  options 
premium  plus  4%  of  the  value  of  the 
imderlying  contract  less  any  out-of-the- 
money  amount,  with  an  adjustment  for 
out-of-the  money  options  to  be  not  less 
than  100%  of  the  options  premium  plus 
V*%  of  the  underlying  contract  margin 
within  five  days  following  the  date  on 
which  a  cvistomer  enters  into  a  3D  FCX) 
position  and  within  two  days  if  the 
option  has  two  weeks  or  less  to 
expiration. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5), 
in  particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  prevent  fraudulent  and 
manipulative  acts  and  practices,  as  well 
as  to  protect  investors  and  the  public 
interest  by  providing  foreign  ourency 
option  users  who  do  not  necessarily 
need  to  exchange  currency  at  settlement 
with  an  alternative  cash  settled  foreign 
cxirrency  option  with  corresponding 
expirations. 

(B)  Self-Regulatory  Organization's 
Statement  on  Buri^en  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  EfiEectiTeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
pubUcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubUshes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 


organization  consents,  the  Conunission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Person  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  SR-Phlx-95-42  «id 
should  be  submitted  by  September  1. 
1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretary. 
[PR  Doc.  95-19931  Filed  8-10-95;  8:45  ami 

BILLING  CODE  M1(M>1-M 


SOCIAL  SECURITY  ADMINISTRATION 

1994-95  Advisory  Council  on  Social 
Security;'Meeting 

AGENCY:  Social  Security  Administration. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 

Federal  Advisory  Committee  Act,  this 

•notice  announces  a  meeting  of  the 

1994-95  Advisory  Council  on  Social 

Security  (the  Council). 

DATES:  Thursday,  August  31, 1995,  9 

a.m.  to  5  p.m.  and  Friday,  September  1, 

1995, 9  a.m.  to  3  p.m. 

ADDRESSES:  The  Embassy  Row  Hotel, 

2015  Massachusetts  Avenue,  NW, 

Washington,  DC  20036,  (202)  265-1600. 


•  17  CFR  220.3O-3(a)(12). 


FOR  FURTHER  INFORMATION  CONTACT:  By 
mail— Dan  Wartonick,  1994-95 
Advisory  Coimcil  on  Social  Security, 
Suite  705, 1825  Coimecticut  Avenue. 
NW.  Washington,  DC  20009;  By 
telephone— (202)  482-7117;  By 
telefax— (202)  482-7123. 

SUPPt^MENTARY  INFORMATION: 

I.  Purpose 

Under  section  706  of  the  Social 
Security  Act  (the  Act),  the  Secretary  of 
Health  and  Human  Services  (the 
Secretary)  appoints  the  Council  every  4 
years.  The  Coimcil  examines  issues 
affecting  the  Social  Security  Old-Age, 
Survivors,  and  Disability  Insurance 
(OASDI)  programs,  as  well  as  the 
Medicare  program  and  impacts  on  the 
Medicaid  program,  which  were  created 
under  the  Act. 

In  addition,  the  Secretary  has  asked 
the  Council  specifically  to  address  the 
following: 

•  Social  Security  financing  issues, 
including  developing  recommendations 
for  improving  the  long-range  financial 
status  of  the  OASDI  programs; 

•  General  program  issues  such  as  the 
relative  equity  and  adequacy  of  Social 
Security  benefits  for  persons  at  various 
income  levels,  in  various  family 
situations,  and  various  age  cohorts, 
taking  into  account  such  factors  as  the 
increased  labor  force  participation  of 
women,  lower  marriage  rates,  increased 
likelihood  of  divorce,  and  higher 
poverty  rates  of  aged  women. 

In  addressing  these  topics,  the 
Secretary  suggested  that  the  Council 
may  wish  to  analyze  the  relative  roles  of 
the  public  and  private  sectors  in 
providing  retirement  income,  how 
policies  in  both  sectors  affect  retirement 
decisions  and  the  economic  status  of  the 
elderly,  and  how  the  disability 
insurance  program  provisions  and  the 
availability  of  health  insurance  and 
health  care  costs  affect  such  matters. 

The  Coimcil  is  composed  of  12 
members  in  addition  to  the  chairman: 
Robert  Ball,  Joan  Bok,  Aim  Combs, 
Edith  Fierst,  Gloria  Johnson,  Thomas 
Jones,  George  Kourpias,  Sylvester 
Schieber,  Gerald  Shea,  Marc  Twinney, 
Fidel  Vargas,  and  Carolyn  Weaver.  The 
chairman  is  Edward  Gramlich. 

The  Council  met  previously  on  June 
24-25. 1994  (59  FR  30367),  July  29,  (59 
FR  35942),  September  29-30  (59  FR 
47146),  October  21-22  (59  FR  51451). 
November  18-19  (  59  FR  55272), 
January  27, 1995  (60  FR  3416),  February 
10-11  (60  FR  5433),  March  8-9  (60  FR 
10091),  March  10-11  (60  FR  10090), 
April  21-22  (60  FR  18419),  May  19-20 
(60  FR  24961),  June  2-3  (60  FR  27372) 
July  27-28  (60  FR  35097). 
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n.  Agenda 

The  following  topics  will  be 
presented  and  discussed: 

*  Previously  developed  plans  that 
would  revise  die  OASDI  program  along 
different  lines  (including  the  possible 
use  of  relatively  small  individual 
accounts  on  a  voluntary  or  mandatory 
basis); 

*  Plans  to  restructure  Social  Security 
that  would  involve  the  use  of  larger 
notional  and/or  fimded  individual 
accounts,  including  a  discussion  of 
transition  issues  and  options; 

*  Changes  affecting  voluntary  private 
pensions  and  individual  retirement 
saving,  including  recent  initiatives  of 
the  Departments  of  Treasury  and  Labor, 
the  concept  of  indexed  bonds,  and 
proposals  of  the  Committee  for 
Economic  Development. 

*  As  time  permits,  various  OASDI 
program  issues,  such  as  the  structure  of 
family  benefits. 

The  meeting  is  open  to  the  public  to 
the  extent  that  space  is  available. 
Interpreter  services  for  peraons  with 
hearing  impairments  will  be  provided. 
A  transcript  of  the  meeting  wtil  be 
available  to  the  public  on  an  at-cost-of 
duplication  basis.  The  transcript  can  be 
ordered  from  the  Executive  Director  of 
the  Council. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.802,  Social  Security- 
Disability  Insiu^ance;  93.803,  Social  Security- 
Retirement  Insurance;  93.805,  Social 
Security-Survivors  Insurance) 

Dated:  August  4, 1995. 
David  C  Lindenun, 

Executive  Director,  1994-95  Advisory  Council 
on  Social  Security. 

(FR  Doc.  95-19910  Filed  8-10-95;  6:45  am] 

BHJJNO  CODE  41M-2S-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements 

AGENCY:  Department  of  Transportation 
(DOT),  Office  of  the  Secretary. 
ACnON:  Notice. 

SUMMARY:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation  to  the  Office  of 
Management  and  Budget  (0MB)  for  its 
approval  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  USC  Chapter 
35). 

DATES:  August  4, 1995. 


ADDRESSES:  Written  comments  on  the 
DOT  information  collection  requests 
should  be  forwarded,  as  quickly  as 
possible,  to  Edward  Clarke,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10202, 
Washington,  DC  20503.  If  you  anticipate 
submitting  substantive  comments,  but 
find  that  more  than  10  days  from  the 
date  of  publication  are  needed  to 
prepare  them,  please  notify  the  0MB 
official  of  your  intent  immediately. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  DOT  information 
collection  requests  submitted  to  0MB 
may  be  obtained  from  Susan  Pickrel  or 
Gemma  deGuzman,  Information 
Resource  Management  (IRM)  Strategies 
Division,  M-32,  Office  of  the  Secretary 
of  Transportation,  400  Seventh  Street 
SW.,  Washington,  DC  20590,  (202)  366- 
4735. 

SUPPLEMENTARY  INFORMATION:  Section 
3507  of  Tide  44  of  the  United  States 
Code,  as  adopted  by  the  Paperwork 
Reduction  Act  of  1980,  requires  that 
agencies  prepare  a  notice  for  publication 
in  the  Federal  Register,  listing  those 
information  collection  requests 
submitted  to  0MB  for  approval  or 
renewal  under  that  Act.  0MB  reviews 
and  approves  agency  submissions  in 
accordance  with  criteria  set  forth  in  that 
Act.  In  carrying  out  its  responsibilities, 
OMB  also  considers  public  comments 
on  the  proposed  forms  and  the  reporting 
and  recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  yeare. 

Items  Submitted  to  OMB  for  Review 

The  following  information  collection 
requests  were  submitted  to  OMB  on 
August  4, 1995: 

DOT  No:  4091. 

OAffl  No:  2115-0597. 

Administration:  United  States  Coast 
Guard. 

Title:  State  Access  to  the  Oil  Spill 
Liability  Trust  Fund  for  Removal  Costs 
under  the  Oil  Pollution  Act  of  1990. 

Need  for  Information:  33  USC  2712 
provides  Coast  Guard  the  authority  to 
promulgate  regulations  detailing  the 
manner  in  which  to  obhgate  the  Oil 
Spill  Liabihty  Trust  Fund. 

Proposed  Use  of  Information:  This 
information  will  be  used  by  the  Coast 
Guard  s  National  Pollution  Fund  Center 
to  determine  whether  expenditures 
submitted  by  the  State  to  the  Fund  are 
compensable  and  to  ensure  that  the 
correct  amount  of  funding  of  costs  is 
made  from  the  Fund. 

Frequency.  On  occasion. 

Burden  Estimate:  6,792  hours. 

Respondents:  State  Governments. 


Formlsh  None. 

Average  Burden  Hours  Per  Response: 
1.5  houra  reporting. 

DOT  No:  4092. 

OMB  No:  2125-New. 

Administration:  Federal  Highway 
Administration. 

Title:  Indian  Reservation  Roads 
Program  Administration  Survey. 

Need  for  Information:  23  USC  204(f) 
provides  the  authority  for  the  Federal 
Highway  Administration  (FHWA)  and 
the  Bureau  of  Indian  Affaire  (BLA)  to 
jointly  administer  the  Indian 
Reservation  Roads  Program.  The 
Government  Performance  and  Results 
Act  requires  the  establishment  of 
performance  measures  consistent  with 
the  overall  program  goals  and  outcomes. 

Proposed  Use  of  Information:  This 
information  will  be  used  by  the  FHWA 
and  the  BIA  to  improve  the 
administration  of  the  Indian  Reservation 
Roads  Program. 

Frequency.  Annual. 

Burden  Estimate:  272  houra. 

Respondents:  State,  Local  or  Tribal 
Government. 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 
30  minutes. 

ZX?T  No:  4093. 

OMB  No:  2127-0046. 

Administration:  National  Highway 
Traffic  Safety  Administration  (NHTSA). 

Title:  49  CFR  part  552,  Petitions  for 
Rulemaking,  Defect,  and 
Noncompliance  Ordera. 

Need  for  Information:  49  USC  30162 
specifies  that  any  "interested  person 
may  file  a  petition  with  the  Secretary  of 
Transportation  requesting  the  Secretary 
to  be^n  a  proceeding"  to  prescribe  a 
motor  vehicle  safety  standard  under  49 
USC  Chapter  301  or  to  decide  whether 
to  issue  an  order  under  49  USC 
30118(b).  To  implement  these  statutory 
provisions,  NHTSA  promulgated  part 

552  according  to  the  informal 
rulemaking  provisions  of  the 
Administrative  Procedure  Act  (5  USC 

553  et  seq.)  This  regulation  allows  the 
agency  to  ensure  that  the  petitions  filed 
under  section  30162  are  both  properly 
substantiated  and  efficiently  processed. 

Proposed  Use  of  Information:  This 
information  will  be  used  by  NHTSA  to 
identify  and  respond  on  a  timely  basis 
to  petitions  for  rulemaking  or  defect  or 
noncompliance  determination  and  to 
inform  the  public  of  the  procedures 
following  in  response  to  such  petitions. 

Frequency.  On  occasion. 

Burden  Estimate:  100  houra. 

Respondents:  Individuals,  businesses, 
or  small  businesses. 

Fonn(s):  None. 

Average  Burden  Hours  Per  Response: 
1  hour. 
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DOT  Mb:  4094. 

OMBM):  2132-0047. 

Administration:  National  Highway 
Traffic  Safety  Administration. 

Title:  49  CFR  part  580,  Ckiometw 
Disclosure  Statement. 

Need  for  Information:  The  Motor 
Vehicle  Information  and  Cost  Savings 
Act.  as  amended  by  15  USC 1988,  and 
implementing  regulations,  49  CFR  Part 
580,  require  each  transferor  of  a  motor 
vdiide  to  provide  the  transferee  a 
vnitten  disclosure  of  the  vehicle  s 
mileage. 

Proposed  Use  of  Information:  This 
infaxmatian  wiU  be  used  by  motor 
vehicle  transferors  and  lessors  to 
determine  the  mileage  and  value  of  the 
vehicles. 

Frequency.  On  occasion. 

Burden  sistimate:  2.586,160  hours. 

Respondents:  Individuals  and 
businesses. 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 
.004  hours. 

iXXr  Alb:  4095. 

QMBAfo:  2120-0564 

Administration:  Federal  Aviation 
Administration. 

Title:  Unescorted  Access  Privilege — 
Parts  107  and  108  of  the  Federal 
Aviation  Regulation. 

Need  for  Information:  Section  105  of 
Public  Law  101-604,  the  Aviation 
Security  Improvement  Act  of  1990, 
directs  the  FAA  Administrator  to 
promidgate  regulations  that  subject 
individuals  with  unescorted  access  to 
U.S.  or  foreign  air  carrier  aircraft,  or  to 
secured  areas  of  U.S.  airports  served  by 
air  carriers,  to  access  investigations, 
including  such  criminal  history  records 
checks  as  the  Administrator  determines 
necessary  to  ensure  air  transportation 
security. 

Proposed  Use  of  Information:  This 
infcHination  will  be  used  by  airport 
operatOTS  and  air  carriers  to  maintain 
evidence  of  compliance  with 
investigative  requirements  for  all 
affected  individuals.  The  Federal 
Aviation  Administration  will  review  the 
records  to  ensxue  that  individuals  with 
unescorted  access  to  the  Security 
Identification  Display  Area  have  been 
subject  to  the  access  investigation 
requirements  and  a  determination  has 
been  made  permitting  such  authority. 

Frequency.  As  needed. 

Burden  Estimate:  36,720  annually. 

Respondents:  Air  carriers  and 
airports. 

Formls):  None. 

Averuge  Burden  Hours  Per  Response: 
10  minutes  per  individual 
recordkeeping. 

DOT  Afo:  4096. 


OMB  No;  2120-0508. 

Administration:  Federal  Aviation 
Administration. 

Title:  Fuel  Venting  and  Exhaust 
Emission  Requirements  for  Turbine 
Engine  Powered  Airplanes. 

Need  for  Information:  As  required  by 
FAR  45,  this  is  a  labeling  requirement 
to  put  the  data  of  manu&cture  and 
compliance  status  on  the  identification 
plate  and  is  intended  to  minimize  the 
effort  required  to  determine  whether  a 
turbojet  engine  may  legally  be  installed 
and  operate  on  an  aircraft  in  the  United 
States. 

Proposed  Use  of  Information:  This 
information  will  be  used  by  the  Federal 
Aviation  Adnunistration  inspectors, 
purchasers,  owners  and  operators 
periodically,  during  the  course  of  the 
year,  to  confirm  that  the  engines  meet 
U.S.  Environmental  Protection  Agency 
pollution  requirements  in  lieu  of 
searching  through  dxtensive  paper 
records. 

Frequency:  As  required. 

Burden  Estimate:  100  hoius  annually. 

Respondents:  Manufecturers  of 
aviation  engines. 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 
5  minutes  or  less  per  response. 

DOT  No;  4097 

OAfB  No:  2120-0040 

Administration:  Federal  Aviation 
Administration. 

Title:  Aviation  Maintenance 
Technician  Schools. 

Need  for  Information:  49  USC  44707 
authorizes  the  Administrator  of  the 
Federal  Aviation  Administration  to 
examine  and  rate  the  air  agencies. 

Proposed  Use  of  Information:  This 
information  will  be  used  by  the  Federal 
Aviation  Administration  to  rate  aviation 
maintenance  technician  schools  to 
maintain  a  standardized  level  of 
proficiency. 

Frequency:  As  required. 

Burden  Estimate:  78,461  hours 
annually. 

Respondents:  Aviation  Maintenance 
Technician  School  Operators. 

Form(s):  FAA  Form  8310-6. 

Average  Burden  Hours  Per  Response: 
40  hours  per  applicant. 

DOT  No;  4098. 

OMB  No;  2120-0034. 

Administration:  Federal  Aviation 
Administration. 

Title:  AppUcation  for  Airman  Medical 
Certificate  or  Airman  Medical  and 
Student  Pilot  Certificate. 

Need  for  Information:  49  USC  40113, 
44701. 44510,  44702,  44703.  44709. 
45303,  and  80111  authorizes  the 
collection  of  this  information.  Airman 
medical  certification  program  is 


implemented  by  Title  14,  Code  of 
Federal  Regulations  parts  61  and  67. 

Proposed  Use  of  Information:  This 
information  will  be  used  by  the  Federal 
Aviation  Administration  to  perform  the 
duties  associated  with  the  class  of 
airman  medical  certificate  sought. 

Frequency:  As  required. 

Burden  Estimate:  859,069  hoius. 

Respondents:  Airmen. 

Formls):  FAA  Forms  8500-7, 8500-8, 
8500-14,  8500-20. 

Average  Burden  Hours  Per  Response: 
FAA  Form  8500-7  =  15  minutes,  FAA 
Form  8500-8  =  2  hoxus,  FAA  Form 
8500-14  =  15  minutes,  FAA  Form  8500- 
20  =  11  minutes. 

DOT  No;  4099. 

OAfB  No;  2127-0003. 

Administration:  National  Highway 
Traffic  Safety  Administration. 

Title:  Highway  Safety  Program  Cost 
Summary  HS  Form  217. 

Need  for  Information:  The  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987  Section  206(d) 
authorizes  the  Secretary  to  begin  a 
rulemaking  process  to  determine  those 
programs  most  effective  in  reducing 
accidents,  injuries,  and  deaths. 

Proposed  Use  of  Information:  The 
information  will  be  used  by  the  National 
Highway  Traffic  Safety  Administration 
to  determine  whether  the  States  have 
demonstrated  compliance  with  the 
statutory  requirements  for  the  State  and 
Community  Highway  Safety  Grant 
Program. 

Frequency:  Annually. 

Burden  Estimate:  31.601  hours. 

Respondents:  States. 

Fonnfs;;HS-217. 

Averqge  Burden  Hours  Per  Response: 
3  hours. 

DOT  No;  4100 

Oh4B  No:  2137-0047 

Administration:  Research  and  Special 
Programs  Administration. 

Titie;  Transportation  of  Hazardous 
Liquids  by  Pipeline:  Recordkeeping  and 
Accident  Reporting. 

Need  for  Information:  49  USC  60117 
authorizes  the  Secretary  of 
Transportation  to  require  hazardous 
liquid  pipeline  operators  to  prepare  and 
maintain  written  records  and  reports 
and  to  make  them  available  to  the 
Secretary  of  Transportation  upon 
request. 

Proposed  Use  of  Information:  This 
information  will  be  used  by  the 
Research  and  Special  Programs 
Administration  to  evaluate  the 
compliance  of  operators  of  hazardous 
liquid  pipelines  with  the  pipeline  safety 
requirements. 

Frequency:  On  occasion. 

Burden  Estimate:  49.219  hoius. 
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Respondents:  pipeline  operators. 

Fonn(8):  DOT  7000-1. 

Averqge  Burden  Hours  Per  Response: 
12  minutes. 

ZX?T  No;  4101 

OMB  No;  2137-0578. 

Administration:  Research  and  Special 
Programs  Administration. 

Title:  Reporting  Safety-Related 
Conditions  on  Gas.  Hazardous  Liquid, 
and  Carbon  Pipelines  and  Liquefied 
Natiual  Gas  Facilities. 

Need  for  Information:  49  USC  60102 
requires  each  operator  of  a  pipeline 
fecility  (except  master  meter)  to  submit 
to  DOT  a  written  report  on  any  safety- 
related  condition  that  causes  or  has 
caused  a  significant  change  or 
restriction  in  the  operation  of  a  pipeline 
fecility  or  a  condition  that  is  a  hazard 
to  life,  property  or  the  environment. 

Proposed  Use  of  Information:  This 
information  will  be  used  by  the 
Research  and  Special  Programs 
Administration  to  monitor  the 
corrective  actions  proposed  by  operators 
in  order  to  prevent  the  occurrence  of  an 
incident  or  accident. 

Frequency:  On  occasion. 

Burden  Estimate:  342  hours. 

Respondents:  Gas,  Hazardous  Liquid, 
Carbon  Dioxide,  and  Liquefied  Natural 
Gas  Operators. 

Formls):  None. 

Average  Burden  Hours  Per  Response: 
6  hours. 

DOT  No;  4102 

QIVfB  No;  2115-New. 

Administration:  U.S.  Coast  Guard. 

Title:  Operational  Measures  for 
Existing  Tank  Vessels  5,000  Gross  Tons 
or  Greater  without  Double  Hulls. 

Need  for  Information:  Title  46  USC 
3  703  A  mandates  that  regulations  be 
established  to  provided  improved 
protection  from  oil  spills  in  waters 
subject  to  the  jurisdiction  of  the  United 
States  due  to  coUisions  and  groundings. 

Proposed  Use  of  Information:  Coast 
Guard  inspectors  will  use  this 
information  to  determine  if  a  vessel  is 
in  compUance  with  the  regulations  or  in 
case  of  a  casualty,  whether  failure  to 
meet  these  proposed  regulations 
contributed  to  the  casualty. 

Frequency:  Annually. 

Burden  Estimate:  76,908  hours. 

Respondents:  Master,  owner  or 
operator  of  tank  vessels. 

Formls):  None. 

Averqge  Burden  Hours  Per  Response: 
55  hoius  reporting;  37  hours 
recordkeeping. 


Issued  in  Washington,  DC,  on  August  4, 
1995. 

Ray  Reynaldo, 

Computer  Specialist,  Information  Resource 
Management  (IRM)  Strategies  Division. 
[PR  Doc.  95-19895  FUed  8-10-95;  8.45  am) 
BttJJNQ  OOOC  4ai»-M-P 


Federal  Aviation  Admlnlatration 

Nolae  Exposure  Map  Notice;  Receipt  of 
Noise  Compatibility  Program  and 
Request  for  Review  Westover 
Metropolitan  Airport/Air  Reserve  Base 
Chicopee,  Massachusetts 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposiue 
map  for  Westover  Metropolitan  Airport/ 
Air  Reserve  Base,  as  submitted  by  the 
Westover  Metropolitan  Development 
Corporation  under  the  provisions  of 
Tide  I  of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
and  14  CFR  part  150,  is  in  compliance 
with  applicable  requirements.  The  FAA 
also  announces  that  it  is  reviewing  a 
proposed  noise  compatibility  program 
that  was  submitted  for  Westover 
Metropolitan  AirportyAir  Reserve  Base 
under  Part  150  in  conjunction  with  the 
noise  exposure  map,  and  that  this 
program  will  be  approved  or 
disapproved  on  or  before  January  27, 
1996. 

EFFECTIVE  DATE:  The  effiective  date  of  the 
FAA's  determination  on  the  noise 
exposure  map  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibiUty  program  is  July  31, 1995. 
The  public  comment  period  ends  on 
September  29, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  C.  Silva,  Federal  Aviation 
Administration,  New  England  Region, 
Airports  Division.  ANE-600, 12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803. 

Comments  on  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 
SUPPLEMENTARY  INFORMATION:  This 
notice  annoimces  that  the  FAA  finds 
that  the  noise  exposiue  map  submitted 
for  Westover  Metropolitan  Airport/ Air 
Reserve  Base  is  in  compliance  with 
apphcable  requirements  of  part  150, 
effective  July  31, 1995.  Fiulher,  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  January  27, 1996.  "Hiis 
notice  also  announces  the  availability  of 


this  program  for  public  review  and 
comment. 

Under  section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  a  noise  exposure 
map  which  meets  applicable  regulations 
and  which  depicts  noncompatible  land 
uses  as  of  the  date  of  submission  of  such 
map,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  map.  The  Act 
requires  such  map  to  be  developed  in 
consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport.  An  airport  operator  who  has 
submitted  a  noise  exposiue  map  that  is 
found  by  FAA  to  be  in  compUance  with 
the  requirements  of  Federal  Aviation 
Regulation  (FAR)  part  150,  promulgated 
pursuant  to  TiUe  I  of  the  Act,  may 
submit  a  noise  compatibiUty  program 
for  FAA  approval  which  sets  forth  the 
measures  the  operator  has  taken,  or 
proposes,  for  the  introduction  of 
additional  noncompatible  uses. 

The  Westover  MetropoUtan 
Development  Corporation  submitted  to 
the  FAA  on  January  26, 1994,  a  noise 
exposure  map,  descriptions,  and  other 
documentation  which  were  produced 
during  the  Airport  Noise  CompatibiUty 
Planning  (part  150)  study  at  Westover 
MetropoUtan  Airport/ Air  Reserve  Base 
bom  October  1990  to  June  1995.  It  was 
requested  that  the  FAA  review  this 
material  as  the  noise  exposure  map,  as 
described  in  section  103(a)(1)  of  the  Act, 
and  that  the  noise  mitigation  measures, 
to  be  implemented  jointly  by  the  airport 
and  surrounding  commimities,  be 
approved  as  a  noise  compatibiUty 
projpam  under  section  104(b)  of  the  Act 

The  FAA  has  completed  its  review  of 
the  noise  exposure  map  and  related 
descriptions  submitted  by  Westover 
MetropoUtan  Airport/ Air  Reserve  Base. 
The  specific  maps  under  consideration 
were  Figures  10.1.  "  Westover 
MetropoUtan  Airport/ ARB  Existing  Case 
Ldn  Contours"  and  10.3,  "  Westover 
MetropoUtan  Airport/ ARB  Forecast  Case 
Ldn  Contours",  along  with  the 
supporting  documentation  in  " 
Westover  MetropoUtan  Airport/ Air 
Reserve  Base;  FAR  part  150 
Documentation;  Noise  Exposure  Map". 
The  FAA  has  determined  that  the  maps 
for  Westover  MetropoUtan  Airport/ Air 
Reserve  Basevelopment  Corporation  are 
in  compUance  with  appUcable . 
requirements.  This  determination  is 
effective  on  July  31, 1995. 

FAA's  determination  on  an  airport 
operator's  noise  exposure  maps  is 
limited  to  a  finding  that  the  maps  were 
developed  in  accordance  with  the 
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pnx»dures  coBtained  in  appwndix  A  of 
FAR  part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans, 
or  a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
impliBmentation  of  that  program.  If 
questions  arise  concerning  the  precise 
relationship  of  specific  properties  to 
noise  exposure  contours  depicted  on  a 
noise  exposiire  map  submitted  imder 
section  103  of  the  Act,  it  should  be 
noted  that  the  FAA  is  not  involved  in 
any  way  in  determining  the  relative 
locations  of  specific  properties  with 
regard  to  the  depicted  noise  contours,  or 
in  interpreting  the  noise  exposure  map 
to  resolve  questions  concerning,  for 
example,  which  properties  should  be 
covoed  by  the  provisions  of  section  107 
of  the  Act.  These  functions  are 
inseparable  from  the  ultimate  land  use 
control  and  planning  responsibilities  of 
local  government.  These  local 
responsibilities  are  not  changed  in  any 
way  under-part  150  or  throu^  FAA's 
review  of  a  noise  exposure  map. 
Therefore,  the  responsibility  for  the 
detailed  overlaying  of  noise  exposure 
contours  onto  Uie  map  depicting 
properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  the  map,  or  with  those 
public  agencies  and  planning  agencies 
with  which  consultation  is  required 
under  section  103  of  the  Act.  The  FAA 
has  relied  on  the  certification  by  the 
airport  operator,  imder  §  150.21  or  FAR 
part  150,  that  the  statutorily  required 
consultation  has  been  accomplished. 
The  FAA  has  formally  received  the 
noise  compatibility  program  for 
Westover  Metropolitan  Airport/ Air 
Reserve  Base,  also  effective  on  July  31, 

1995.  Preliminary  review  of  the 
submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be 
completed  on  or  before  January  27, 

1996.  The  FAA's  detailed  evaluation 
will  be  conducted  under  the  provisions 
of  14  cm  part  150,  §  150.33.  The 
primary  considerations  in  the 
evaluation  process  are  whether  the 
proposed  measures  may  reduce  the  level 
of  aviation  safety,  create  an  imdue 
burden  on  interstate  or  foreign 
commerce,  or  be  reasonably  consistent 
with  obtaining  the  goal  of  reducing 
existing  noncompatible  land  uses  and 
preventing  the  introduction  of 
addititmal  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 


specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  map,  the  FAA's  evaluation  of 
the  map,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 

Westover  Metropolitan  Airport,  3911 
Pendleton  Avenue,  Chicopee, 
Massachusetts  01022 

Federal  Aviation  Administration,  New 
England  Region,  Airports  EKvision, 
ANE-600, 12  New  England  Executive 
Park,  Burlington,  Massachusetts 
01803. 
Questions  may  be  directed  to  the 

individual  named  above  under  the 

heading:  FOR  FURTHER  INFORMATION 

CONTACT. 

Issued  in  Burlington,  Nfassachusetts  on 
July  31, 1995. 
Vincent  A.  Scarano, 

Matiager,  Airports  Division,  New  England 
Region. 

IFR  Doc.  9S-19908  Filed  8-10-95;  8:45  ami 
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Notice  of  Passenger  Facility  Charge 
(PC)  Approvals  and  Disapprovals 

agency:  Federal  Aviation 
Administration  (FAAJ,  DOT. 
ACTION:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In  July 
1995,  there  were  six  applications 
approved.  Additionally,  four  approved 
amendments  to  previously  approved 
applications  are  Usted.  ' 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  49  U.S.C.  40117  (Pub.  L.  103-272J 
and  Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  158).  This 
notice  is  published  pursuant  to 
paragraph  d  of  §  158.29. 

PFC  Applications  Approved 

Public  Agency:  City  of  Chicago, 
Department  of  Aviation,  Chicago, 
Illinois. 

Application  Number:  95-03-C-OO- 
MDW. 

Application  Type:  Impose  and  use 
PFC  revenue. 

PFC  Leve/;  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$11,916,250. 

Charge  Effective  Date:  August  1, 1998. 

Estimated  Charge  Expiration  Date: 
March  1,  2000. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  Air  taxi  operators. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 


agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accoxmts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Midway 
Airport. 

Brief  Description  of  Projects  Approved 
for  Use:  Rtmway  13L/31R  rehabiUtation, 
Landside  pavement  replacement. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Midway 
terminal  development  planning/design. 
Airfield  lighting  control  panel,  Land 
acquisition,  parcels  50,  57,  64, 65,  66, 
68,  70,  and  71,  Update  Part  150, 
Demonstration  home  soundproofing. 

Brief  Description  of  Project  Approved 
for  Collection:  Runway  4R/22L 
reconstruction. 

Brief  Description  of  Disapproved 
Project:  Runway  arrestment  system. 

Determination:  Disapproved.  The 
FAA  has  determined  the  runway 
arrestment  system  project  is  ineligible 
for  Airport  Improvement  Program  (AIP) 
funding  as  per  FAA  Order  5100. 38A, 
paragraph  521(a).  The  proposed 
development  is  not  consistent  with  FAA 
design  and  engineering  standards. 
Accordingly,  the  FAA  has  determined 
that  this  project  does  not  meet  the 
requirements  of  §  158.15(b)(1). 

Decision  Date:  July  5,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  H.  Yates,  Chicago  Airports  District 
Office,  (708)  294-7335. 

Public  Agency:  City  of  Syracuse,  New 
York. 

Apphcation  Number:  95-01-C-OO- 
SYR. 

Application  Type:  Impose  and  use 
PFC  revenue. 

PFC  Leve7:  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$9,699,050. 

Charge  Effective  Date:  October  1, 
1995. 

Estimated  Charge  Expiration  Date: 
October  1, 1998. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Syracuse 
Hancock  International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Terminal  area 
deicing  collection  and  concrete  parking 
pads.  Relocate  taxiway  H  west  and 
widen  taxiways  J  and  H  east. 

Brief  Description  of  Project  Approved 
for  Collection:  Land  acquisition  for 
parallel  runway  10L/28R. 

Decision  Date:  July  20, 1995. 
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R)R  FURTHER  MFORMATKM  CONTACT: 
PhiUp  Brito,  New  Yoric  Airports  District 
Office,  (516)  295-9340. 

Public  Agency:  Port  of  San  Diego,  San 
Diego,  California. 

Application  Number:  95-01-C-OO- 
SAN. 

Application  Type:  Impose  and  use 
PFC  revenue. 

FTC  Levei;  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$108,176,000. 

Charge  Effective  Date:  October  1, 
1995. 

Estimated  Charge  Expiration  Date: 
January  1,  2001. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  Part  135  air  taxis. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  San  Diego 
International  Airport,  Lindbergh  Field. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Expand  west 
terminal.  Expand  aircraft  apron.  Modify 
airport  roadways.  School  sound 
attenuation.  Construct  overnight  apron. 
Upgrade  heating,  ventilating,  and  air 
conditioning  in  east  and  west  terminals. 

Brief  Description  of  Projects  Approved 
for  Collection:  East  terminal  addition, 
Second  level  roadway.  East  terminal 
expansion,  DemoUsh  lease  buildings, 
USAir,  Replace  airport  fire  station. 

Brief  Description  of  Disapproved 
Projects:  Expand  west  terminal. 

Determination:  Disapproved.  The 
Port,  in  its  response  to  carriers' 
disagreements  on  this  project,  makes 
several  statements  which  raise  concerns 
about  the  justification  and  feasibility  of 
this  project.  Specifically,  the  Port  states 
that  "the  addition  of  gates  on  the  NTC 
[Naval  Training  Center]  side  of  the 
concoiu^e  *  *  •  would  only  be  pursued 
based  on  the  needs  of  the  airlines  and 
if  the  NTC  land  is  made  available."  The 
carriers  had  also  questioned  whether 
there  was  sufficient  airfield  capacity  to 
accommodate  the  additional  traffic 
which  would  use  these  additional  gates. 
The  Port  responded  by  stating  that 
"airfield  capacity  simulation  modeling 
will  be  pursued  in  the  planning  of  the 
project*  *  •."  The  FAA  has  concluded 
that  the  Port's  request  for  collection 
authority  for  this  project  is  premature 
because  of  the  Port's  stated  imcertainties 
and  disapproved  the  project. 

Construct  NTC  apron. 

Determination:  Disapproved.  The 
project  justification  provided  by  the  Port 
for  this  project  states  that  the  apron 
project  is  necessary  to  support  the  west 
terminal  expansion  project,  which  was 


also  disapproved.  This  project  is  not 
justified  as  a  stand-alone  project. 
Therefore,  this  project  is  being 
disapproved  at  this  time. 

Modify  NTC  roadways. 

Determination:  Disapproved.  The 
project  justification  provided  by  the  Port 
for  this  project  states  that  the  roadways 
are  necessary  to  support  the  west 
terminal  expansi(Hi  project,  which  was 
also  disapproved.  This  project  is  not 
justified  as  a  stand-alone  project. 
Therefore,  this  project  is  being 
disapproved  at  this  time. 

Decision  i>ate;  July  26, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Milligan,  Western  Pacific  Region 
Airports  Division  Office,  (310)  725- 
3621. 

Public  Agency:  State  of  New  York- 
Department  of  Transportation, 
Newburgh,  New  York. 

Application  Number:  95-01-C-OO- 
SWF. 

Application  Type:  Impose  and  use 
PFC  revenue. 

PFC  Leve/;  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$12,541,999. 

Charge  Effective  Date:  November  1, 
1995. 

Estimated  Charge  Expiration  Date: 
July  1,2007.    - 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  Unscheduled  air  taxi 
operators  operating  under  Part  135. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Stewart 
International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use  of  PFC  Revenue: 
Twin  dozer  plow  with  truck.  Four  snow 
brooms  with  prime  movers.  Vacuum 
sweeper,  airfield.  Terminal  building 
expansion.  Replace  southwest  quadrant 
fuel  farm,  Rimway  16  approach 
protection,  phases  I  and  II,  Security 
access  control  system,  Part  107,  Phase 
m,  cargo  ramp  expansion.  Storm  water 
management  study,  Field  lighting 
control  vault,  Taxiway  C  relocation  and 
removal  of  portion  of  Tower  Hill,  South 
cargo  development,  phase  I,  Two  roll- 
over plows  with  Sanders  and  trucks, 
Twenty-four  foot  plow  truck.  Snow 
broom,  4,000  gallon  nmway^ deicing 
truck,  4,000  ton  per  hour  snow  blowers 
(2),  Partial  parallel  taxiway,  runway  16/ 
34 — phase  II — removal  of  a  portion  of 
Tower  Hill,  Northeast  quadrant  phase  m 
ramp.  Runway  16  approach  protection, 
phase  m.  Rehabilitate  First  Street,  6,000 
foot  fence  along  NY  State  Route  17K, 
RehabiUtate  perimeter  road.  Snow 


brooms  (2),  19  foot  plows  with  trucks 
(2),  19  foot  plows  with  trucks  (2). 

Brief  Description  of  Project  Approved 
for  Collection:  Tower  Hill  obstruction 
removal. 

Brief  Description  of  Disapproved 
Project:  Demolition  of  Hangar  E. 

Determination:  Disapproved.  This 
project  has  been  determined  to  be 
ineligible  under  AIP  drteria  in 
accordance  with  paragraph  592  of  FAA 
Order  5100.38A.  Accordingly,  the 
project  is  disapproved  for  the  collection 
and  use  of  PFC  revenue. 

Decision  Date:  July  31, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Brito,  New  York  Airports  District 
Office,  (516)  295-9340. 

PuWic  Agency:  Jackson  Coimty 
Airport  Authority,  Medford,  Oregon. 

Application  Number:  95-03-C>-MFR. 

Application  Type:  Impose  and  use 
PFC  revenue. 

PFC  Leve/;  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$2,616,349. 

Charge  Effective  Date:  November  1, 
1995. 

Estimated  Charge  Expiration  Date: 
November  1,  2000. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC'S:  Air  taxi  operators. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Rogue 
Valley  International  Airport.' 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Acquire 
passenger  lift  device,  Ground  level 
loading  bridge  with  covered  walkway. 
Rehabilitate  air  carrier  ramp. 

Decision  Date:  July  31, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Trujillo,  Seattle  Airports  District  Office, 
(206) 227-2629. 

Public  Agency:  Port  Authority  of  New 
York  and  New  Jersey,  New  York,  New 
York. 

Application  Numbers:  95-02-C-OO- 
EWR;  95-02-C-OO-JFK;  95-02-C-OO- 
LGA. 

Application  Type:  Impose  and  use 
PFC  revenue. 

PFC  Level:  $3.00  (at  each  airport). 

Total  Approved  Net  PFC  Revenue  to 
be  Collected  at  Newark  International 
Airport  (EWR):  $255,015,000. 

Total  Approved  Net  PFC  Revenue  to 
be  Collected  at  John  F.  Kennedy 
International  Airport  (JFK): 
$226,395,000. 

Total  Approved  Net  PFC  Revenue  to 
be  Collected  at  Laguaradia  Airport 
fLGAj.- $193,590,000. 

Charge  Effective  Date:  October  1, 1995 
(at  each  airport). 
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Estimated  Charge  Expiration  Date: 
January  1. 2001  (at  each  airport). 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC'S:  Part  298  Air  taxis,  with 
the  exception  of  commuter  air  carriers. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  applications,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  aimiial  enplanements  at  each 
airport.  Although  the  Port  Authority 
proposed  the  same  class  at  each  airport, 
the  members  of  the  class  are  difiierent  at 
each  airport.  Carriers  should  review  the 
specific  appUcation  or  consult  with  the 
Port  Authority  to  determine  if  they  are 


members  of  the  class  excluded  from  PFC 
collection  at  either  EWR,  [FK.  or  LGA. 

Brief  Description  of  Project  Approved 
for  Use  of  PFC  Revenue:  EWR  monorail. 

Brief  Description  of  Project  Approved 
for  Collection  and  use:  EWR  landside 
access  project — phase  lA. 

Brief  Description  of  Project  Approved 
for  Collection:  EWR  ground  access 
monorail-Northeast  Corridor 
connection.  Automated  guideway 
transit  (ACT)  system — Howard  Beach 
component. 

Brief  Description  of  Disapproved 
Project:  ACT  system — LGA  on-airport 
component. 

Determination:  Disapproved.  The  Port 
Authority's  justification  for  this  project 
is  entirely  dependent  on  the 

AMENDMEKfTS  TO  PFC  APPROVALS 


construction  of  the  entire  ACT  system. 
Completion  of  the  entire  system  appears 
to  be  imcertain  at  this  time.  The  Port 
Authority  has  not  provided  information 
showing  that  this  project  has 
independent  utility  as  a  separate  on- 
airport  system.  Therefore,  the  FAA  has 
determined  that  the  LGA  on-airport 
component  does  not  meet  the 
requirements  of  §  158.15(a]  or  (b),  nor 
has  the  Port  Authority  provided 
adequate  justification  for  the  project  as 
a  stand-alone  project  as  currently 
proposed. 
Decision  Date:  July  31, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
PhiUp  Brito,  New  York  Airports  District 
Office,  (516)  295-9340. 


Aniendment  No.,  dty,  state 


Amendment 
approved  date 


Amended  ap- 
proved net 
PFC  revenue 


Original  ap- 
proved net 
PFC  revenue 


Original  esti- 
mated charge 
exp. 


Amended  esti- 
mated charge 
exp.  date 


93-^1-C-ORD,  Chicago,  II 

94-01-C-CVG.  Covington.  KY. 

94-0^-O-^\JE.  Klleen,  TX 

93-01-C-PSC.  Pasco,  WA 


07107195 
07/07/95 
06/09/95 
07/10/96 


$481,806,170 

23,847350 

321,200 

1.725,724 


$531,187,544 

$20,737,000 

321.200 

1.230,731 


10/01/99 
09/01/95 
05/01/97 
11/01/96 


09/01/98 
10/01/95 
05/01/97 
09/01/97 


Issued  in  Washington.  DC  on  August  4, 
1995. 

SliBiyl  ScaitiorDiigh. 

Acting  Manager.  Passenger  Facility  Charge 
Atuic/i. 

(FR  Doc.  95-19905  Filed  &-10-9S;  8:45  am) 
■UMQ  CODE  4tie-13-M 


National  Highway  Traffic  Safety 
A<lminlstration 

[DockM  No.  93-03;  Notioe  2] 

Century  Products  Co.  Grant  of  Petition 
for  Datsrmlnatlon  of  Inconaaquanttal 
Noncompliance 

Century  Products  Company  (Century) 
of  Macedonia,  Ohio,  determined  that 
some  of  its  child  safety  seats  failed  to 
comply  with  the  flammability 
requirements  of  49  CFR  571.213,  "Child 
Restraint  Systems,"  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
213,  and  filed  an  appropriate  report 
pursuant  to  49  CFR  part  573,  "Defect 
and  Noncompliance  Reports."  Centiuy 
also  petitioned  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
49  U.S.C.  Chapter  301  (formerly  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act)  on  the  basis  that  the 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety. 

Notice  of  receipt  of  the  petition  was 
published  on  December  29, 1993,  and 
an  opportimity  afi'orded  for  comment 


(58  FR  68985).  No  conunents  were 
received.  This  noticegrants  the  petition. 

Paragraph  S5.7  of  FMVSS  No.  213 
states  that  "(e]ach  material  used  in  a 
child  restraint  system  shall  conform  to 
the  requirements  of  S4  of  FMVSS  No. 
302  (Flammability  of  Interior  Materials) 
(571.302)."  Paragraph  S4.3(a)  of  FMVSS 
No.  302  states  that  "(wjhen  tested  in 
accordance  with  S5,  material  described 
in  S4.1  and  S4.2  shall  not  bum,  nor 
transmit  a  flame  front  across  its  surface, 
at  a  rate  of  more  than  4  inches  per 
minute."  Paragraph  S4.2.1  of  FMVSS 
No.  302  states  that  "[ajny  material  that 
does  not  adhere  to  other  material(s)  at 
every  point  of  contact  shall  meet  the 
requirements  of  S4.3  when  tested 
separately." 

From  December  1991  to  May  1993, 
Century  manufactured  and  sold  192,824 
Model  4594  and  4595  child  safety  seats 
that  did  not  comply  with  the 
flammability  requirements  of  FMVSS 
No.  213.  On  June  7, 1993.  NHTSA 
informed  Century  that,  when  its  Model 
4595  child  safety  seat  was  tested  by  a 
NHTSA  contractor,  the  fabric  seat  cover 
failed  to  meet  the  Standard  No.  213 
flammability  requirements  (Centiuy's 
Model  4594  has  the  same  construction 
as  its  Model  4595).  The  contractor  tested 
six  samples  of  the  seat  covers,  yielding 
bum  rates  of  between  6.3  and  7.6  inches 
per  minute. 

The  seats  in  question  are  constructed 
of  fabric,  fiberfill,  and  backing.  The 
covers  on  these  seats  are  formed  by 


sewing  three  sections  together:  The  left 
side,  the  right  side,  and  the  center.  Each 
section  is  hilly  sewn  aroimd  its 
perimeter  and  the  three  sections  are 
sewn  together.  The  entire  perimeter  of 
the  cover  is  then  permanently  and 
completely  sewn  together  with  an 
overlock  to  assure  that  the  layers  are 
securely  attached.  There  is  additional 
stitching  sturotuiding  the  buckle 
openings  and  belt  loop  areas.  Because  of 
the  construction  of  the  seats.  Century 
decided  that  testing  the  fabric,  fiberfill, 
and  backing  together  (composite  testing) 
would  be  appropriate.  However, 
Century  subsequently  agreed  that  the 
exterior  material  of  the  seat  cover  "does 
not  adhere  to  other  material(s)  at  every 
point  of  contact,"  and  that  therefore, 
pursuant  to  Paragraph  S4.2.1  of  FMVSS 
No.  302,  the  seat  covers  ure  "required  to 
meet  the  requirements  of  S4.3  when 
tested  separately." 

Century  supp(»ted  its  petition  for  an 
exemption  from  the  recall  requirements 
of  the  statute  with  the  following 
arguments  and  also  submitted  test 
reports.  All  of  these  submissions  are 
available  for  review  in  the  NHTSA 
docket. 

Under  FMVSS  No.  213,  Section  S5.7,  "each 
material  used  in  a  child  restraint  system  shall 
conform  to  the  requirements  of  54  of  FMVSS 
No.  302."  49  CFR  571.213  S5.7  (1992). 
FMVSS  No.  302  sets  the  standard  for  the 
flanmiability  of  materials  used  in  the  interior 
of  motor  vehicles.  The  purpose  of  FMVSS 
No.  302  is  to  "reduce  the  deaths  and  injuries 


Federal  Regfater  /  Vol.  60.  No.  155  /  Friday.  August  11.  1995  /  Notices 


41149 


to  taotat  vehicle  occupants  caused  by  vehicle 
fires,  especially  those  originating  in  the 
interior  of  the  vehicle  from  soiirces  such  as 
matches  or  cigarettes." 

When  FMVSS  No.  302  was  originally 
proposed,  materials  used  in  the  interior  of 
motor  vehicles  were  to  be  tested  separately 
ragardless  of  how  the  materials  were  used. 
FMVSS  No.  302  was  revised  prior  to  its 
'  release  to  require  testing  as  a  composite  if  the 
surface  material  is  "bonded,  sewed  or 
mechanically  attached  to  the  underlying 
material."  36  FR  290  (1971).  The  purpose  of 
the  revision  was  to  eliminate  "an  element  of 
complexity  found  unnecessary  for  safety 
purposes."  Under  this  version  of  FMVSS  No. 
302,  Century's  infant  restraint  would  have 
been  tested  as  a  composite  and  readily 
passed  the  standard. 

However,  in  1975,  the  testing  procedure 
was  again  revised,  and  the  standard  now  in 
place  was  adopted.  40  FR  14,318  (1975). 
Under  the  revised  standard,  materials  are 
tested  as  a  composite  only  if  the  material 
"adhere(s]  to  other  materials(s)  at  every  point 
of  contact."  49  CFR  571.302  S4.2.1.  The 
standard  was  revised  to  take  into  account 
some  omissions  in  the  testing  scheme  "and 
to  reduce  the  complexity  of  testing  single  and 
composite  materials."  40  FR  14,319  (1975). 
The  standard  was  not  revised  because  former 
FMVSS  No.  302  was  found  to  be  inadequate 
to  meet  the  safety  standards  of  the  Act,  but 
to  reduce  the  complexity  of  the  testing. 

The  current  version  of  FMVSS  No.  302 
may  go  further  than  necessary  to  prevent  the 
"unreasonable  risk  of  injury  or  death."  This 
is  evidenced  by  the  results  of  a  study 
completed  by  Failure  Analysis  Associates  in 
March  of  1991.  A  study  of  the  U.S.  CPSC 
NEISS  database  and  the  NHTSA  Complaint 
File  back  to  1978  revealed  not  one  instance 
in  which  an  infont  or  child  was  injured 
because  a  car  seat  ignited.  Failure  Analysis 
Associates,  Inc.,  Flammability  Tests  and 
Examination  of  Accident/Injury  and 
Complaint  Data  1 1  (1991).  A  study 
conducted  by  )ames  H.  Shanley,  ]r.  in 
conjunction  with  Fisher-Price's  petition  for 
determination  of  inconsequential 
noncompliance  also  found  no  instances  in 
which  a  vehicle  fire  started  in  a  child  safety 
seat  Fisher-Price.  Dkt  No.  93-79,  58  FR 
59,511  (1993)  (Notice  of  Receipt  of  Petition 
for  Determination  of  Inconsequential 
Noncompliance).  Century  realizes  that  the 
facts  in  their  case  are  different  from  Fisher- 
.   Price  and  only  cites  the  document  for  the 
purpose  stated  in  this  Petition.  Moreover,  in 
1971  a  much  larger  portion  of  our  society 
smoked.  Now,  with  fewer  and  fewer 
Americans  smoking,  the  risks  that  an  infant 
or  child  restraint  would  be  set  on  fire  by 
hghted  cigarettes  or  matches  is  becoming 
more  remote. 

The  Agency  could  submit  that  the  reason 
'    there  have  been  no  fires  is  because  of  FMVSS 

302  and  their  aggressive  enforcement  of  the 
I    standard.  But,  it  is  important  to  remember 
;    that  the  Agency  standard  does  not  require 
,    nonflammable  materials;  it  only  requires 
material  which  bums  slowly.  Hence,  the 
standard,  while  admirable,  would  not 
explain  the  fact  that  there  has  been  no 
recorded  evidence  of  a  fire. 

The  frequency  of  incidents  involving 
nonconforming  or  defective  equipment  is  a 


factor  in  determining  whether  defects  or 
noncompliance  has  an  impact  on  safety.  See, 
e.g..  United  States  v.  General  Motors  Corp., 
656  F.  Supp.  1555  (aD.C.  1987),  aff'd.  841 
F.2d  400  (D.C  Cir.  1988)  (premature  wheel 
lockup  in  1980  X-cars  was  not  a  "safety 
related  defect"  when  the  risk  of  feilure  was 
no  worse  than,  and  in  most  instances  better 
than,  the  rate  for  all  cars);  United  States  v. 
General  Motors  Corp..  561  F.2d  923  (D.C.  Cir. 
1977),  cert,  denied.  434  U.S.  1033  (1978) 
(government  presented  evidence  of  a 
disproportionately  high  number  of 
replacement  parts  (35,366)  and  inferred,  in 
the  alisence  of  challenge  by  General  Motors, 
that  replacement  part  sales  were  due  to  a 
disproportionately  high  rate  of  failures  and 
concluded  that  defect  safety-related).  The  feet 
that  no  child  has  been  injured  by  fire  caused 
by  a  child  car  seat  for  the  last  15  years 
militates  strongly  against  a  finding  that 
Century's  noncompliance  has  an  effect  on 
safety. 

NHTSA  has  recognized  that  some  technical 
violations  of  NHTSA  standards  do  not  affect 
safety  and  (has)  exempted  manufacturers 
from  the  notice  and  remedy  requirements  of 
the  Act.  See,  e.g..  General  Motors  Corp.,  Dkt 
No.  92-23,  57  FR  45,866  (1992)  (one  test 
point  on  side  reflex  reflector  failed  to  meet 
standard,  but  when  values  for  reflector 
considered  overall,  noncompliance 
inconsequential).  Another  example,  in 
General  Motors  Corp.,  Dkt  No.  91-10-IP-No. 
2,  56  FR  33,323  (1991),  NHTSA  found  that 
the  technical  violation  at  issue  had  an 
inconsequential  effect  on  safety  because  the 
potential  hazards  were  so  remote. 

In  General  Motors  Corp.,  General  Motors' 
high  beam  telltale  in  its  1990  Oldsmobile 
ToTonado  was  not  in  compliance  with 
NHTSA  standards  because  when  the  cigar 
lighter  was  in  use,  the  telltale  dimmed  or 
extinguished.  The  Agency  granted  GM's 
petition  for  inconsequential  noncompliance 
because  problems  would  occiu*  only  under  a 
p>articular  set  of  cimmistances: 

The  noncompliance  could  only  manifest 
itself  during  uppwr  beam  use  when  the  cigar 
lighter  was  also  in  use.  But  only  a 
comparatively  small  portion  of  driving 
occurs  at  night,  the  time  of  headlamp 
activation.  Because  of  State  and  local  laws 
prohibiting  upper  beam  use,  only  a  very 
small  percentage  of  nighttime  driving  is 
performed  using  the  upper  beam.  The  25- 
second  use  of  the  cigar  lighter  would 
comprise  only  a  limited  amount  of  the  time 
the  uppwr  beam  is  in  use.  The  safety  hazard 
most  lUcely  to  be  created  by  the 
noncompliance  is  glare  in  the  eyes  of 
oncoming  driver  on  a  two  or  three-lane  road, 
but,  if  discomforted,  the  instinctive  reaction 
of  that  driver  would  be  to  flash  the  upper 
beams,  alerting  the  noncompliant  vehicle  to 
lower  that  vehicle's  upp)er  bieams.  The 
probability  of  all  these  facts  occurring 
simultaneously  is  low.  (Emphasis  added.)  Id. 
at  33,324. 

The  "probability  of  all  these  facts  occurring 
simultaneously"  in  this  Century  case  is 
exceedingly  low.  When  tested  as  a 
composite,  Century's  Model  4594  and  4595 
infant  restraints  fall  within  NHTSA's  burning 
rate.  The  components  of  the  infant  restraint 
are  securely  sewn  together.  In  ord#r  for 


Century's  infant  restraint  to  pose  a  hazard  to 
a  passenger,  (1)  the  seat  would  have  to  have 
somehow  torn  apart  around  the  numerous 
sewn  seams;  (2)  the  fabric  would  have  to  be 
frayed  in  such  a  way  that  the  fabric  is 
sticking  up  away  from  the  fiberfill;  and  (3) 
the  source  of  ignition  would  have  to  land  on 
the  exposed  fabric.  Again,  the  "probability  of 
all  these  facts  occurring  simultaneously"  is 
low.  Coupling  the  need  for  these  unlikely 
probabilities  with  the  fact  that  there  has 
never  been  a  fire  caused  by  a  child  car  seat 
ignition  should  make  this  a  case  where 
fairness  requires  a  granting  of  the  Petition. 

Under  the  standard  as  enacted  in  1971, 
Century's  infant  restraint  would  have  been 
tested  as  a  composite,  and  therefore,  would 
be  in  compliance  with  NHTSA  standards. 
FMVSS  No.  302  was  revised  in  1975,  not  to 
address  safety  concerns,  but  simply  for 
purposes  of  administrative  ease.  The  fact  that 
the  requirements  of  FMVSS  No.  302  are  in 
excess  of  those  needed  to  ensure  the  safety 
of  the  restraint's  occupants  was  dramatically 
demonstrated  by  the  results  of  a  study 
performed  by  Patrick  Kennedy,  an  expert 
retained  by  Fisher-Price.  Mr.  Kennedy's 
study  revealed  that  typical  children's 
clothing  biuns  at  a  rate  far  in  excess  of  the 
standard  imposed  by  FMVSS  No.  302. 
Therefore,  an  infant  sitting  In  Century's 
infant  restraint  is  at  far  greater  risk  from  the 
clothing  he  or  she  w^lrs  than  from  the  infant 
restraint  itself. 

Century's  infant  restraints  do  not  pose  an 
unreasonable  risk  to  the  infants  they  hold. 
The  question  of  whether  Century's  infant 
restraint  meets  the  objectives  of  the  Act  could 
be  phrased  in  this  fashion:  Would  a 
reasonable  parent,  after  being  made  aware  of 
all  the  facts  and  circumstances  surrounding 
this  noncompliance,  still  be  willing  to  place 
his  or  her  infant  in  the  Model  4594  or  4595 
infuit  restraint?  Century  is  satisfied  that  a 
reasonable  parent  would  use  their  Model 
4594  and  4595  restraints  without  any 
hesitation. 

Century  understands  how  serious  the 
flammability  issue  is  to  the  Agency  and 
commends  the  Agency  for  its  vigilance. 
Century  is  also  serious  about  the  issue,  and 
would  not  consider  selling  a  product  that 
would  place  a  child  at  risk  Century  strongly 
believes  that  if  there  is  a  risk  in  this  case,  it 
is  not  an  unreasonable  risk  as  required  by  the 
Act  As  Century's  tests  have  shown,  the  seat 
pad  on  the  infaint  restraint  as  a  composite 
bvuns  well  within  the  bum  rate  acceptable  to 
the  Agency.  Furthermore,  the  seat  ptad  is 
constructed  in  a  way  that  makes  tears 
unlikely.  Because  Century's  infant  restrainta 
meet  the  objectives  of  the  Act,  Century's 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety.  For  these 
reasons,  Century  respectfully  requesU  that 
NHTSA  grant  ita  petition  for  exemption. 

The  agency  has  reviewed  Century's 
petition  and  has  determined  that  the 
noncompUance  is  inconsequential  to 
motor  vehicle  safety.  NHTSA  agrees 
with  Century  that  the  noncompUant  seat 
covers  are  unlikely  to  pose  a 
flammability  risk  when  they  are 
securely  sewn  to  the  seat,  which  is  the 
normal  condition  for  these  seats. 
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Centiiry  supported  this  point  by 
perfonning  flanunability  testing  under 
two  conditions:  first  on  the  seat  and 
cover  as  a  composite,  i.e..  as  it  exists  on 
a  child  seat  with  the  two  items  sewn 
together,  and  second,  by  bimching  or 
gathering  the  noncompliant  seat  cover 
and  attempting  to  ignite  it.  In  both  cases 
the  seat  cover  burned  at  a  rate  below  the 
four  inches  per  minute  maximum  set 
out  in  FMVSS  No.  302. 

The  agency  granted  a  petition  for 
inconsequential  noncompliance 
submitted  by  PACCAR  (57  PR  45868)  in 
which  the  circumstances  were  similar  to 
those  in  this  petition.  PACCAR 
manufactiues  mattresses  for  the  sleeper 
areas  of  certain  truck  tractors.  A  small 
portion  of  the  material  used  in  the 
construction  of  the  mattresses,  and 
subject  to  the  requirements  of  FMVSS 
No.  302,  failed  the  bum  rate  test.  The 
agency  determined  that  ignition  of  the 
noncompliant  material  was  unlikely 
and.  due  to  the  small  volume  of  the 
material,  would  not  pose  the  threat  of  a 
serious  fire  if  ignited.  As  a  result  of  this 
analysis,  the  PACCAR  petition  was 
granted. 

The  ciraunstances  nere  are  similar  to 
those  in  which  the  agency  granted  a 
petition  for  inconsequentiality  by 
General  Motors  in  coimection  with  a 
noncompliance  of  the  upper  beam 
indicator.  56  FR  33323  (1991).  The 
indicator  was  noncompliant  aniy  when 
the  cigarette  lighter  was  operating.  The 
agoicy  determined  that  the  possibility 
of  the  upper  beams  being  operated 
simultaneously  with  the  cigarette  lighter 
posed  a  very  limited  safety  hazard. 
Similarly,  it  is  unlikely  that  sections  of 
the  noncompliant  cover  fabric  large 
enough  to  cause  serious  bum  injuries 
would  be  separated  from  the  cushion 
lining.  Even  if  a  large  section  of  the 
fabric  was  torn  away,  NHTSA  considers 
the  possibility  that  this  material  would 
be  exposed  to  a  potential  ignition  source 
to  be  extremely  remote. 

Although  it  is  possible  that  fuel-fed 
fires  from  vehicle  crashes  could 
consume  a  vehicle's  interior,  the 
flammability  of  the  seat  cover  materials 
would  be  irrelevant  to  the  severity  of 
such  a  fire  and  to  the  potential  injuries 
inciirred  by  a  child. 

NHTSA's  evaluation  of  the 
consequentiality  of  this  noncompliance 
should  not  be  interpreted  as  a 
diminution  of  the  agency's  concern  for 
child  sa£9ty.  Rather,  it  represents 
NHTSA's  assessment  of  the  gravity  of 
the  noncompliance  based  upon  the 
likely  consequences.  Ultimately,  the 
issue  is  whether  this  particular 
noncompliance  is  likely  to  increase  the 
risk  to  safety.  Although  empirical 
results  are  not  determinative,  the 


absence  of  any  reports  of  fires 
originating  in  these  child  restraints 
supports  the  agency's  decision  that  the 
noncompliance  does  not  have  a 
consequential  effect  on  safety. 

For  the  above  reasons,  the  agency  has 
determined  that  Century  has  met  its 
biuden  of  persuasion  that  the 
noncompliance  at  issue  here  is 
inconsequential  to  motor  vehicle  safety 
and  its  petition  is  granted.  Accordingly, 
Century  is  hereby  exempted  fit>m  the 
notification  and  remedy  provisions  of 
49  U.S.C.  30118  and  30120. 

Authority:  49  U.S.C.  30118(d],  30120(h): 
delegations  of  authority  at  49  CFR  1.50  and 
501.8. 

Issued  on:  August  8, 1995. 
Barry  Felrka, 

Associate  Administrator  for  Safety 
Performance  Standards. 
(FR  Doc.  95-19897  Filed  8-10-95;  8:45  am] 
HLUNQ  coot  4*1*-6»-P 

Poctot  No.  n-4B;  NoHoe  ^ 

Cosco,  Inc.;  Grant  of  Appeal  of  Denial 
of  Petttlon  for  Delennlnation  of 
Inconaequentlal  Noncompllanee 

On  April  30, 1993,  Cosco,  Inc. 
(Cosco),  of  Columbus,  Indiana, 
determined  that  some  of  its  child  safety 
seats  failed  to  comply  with  flanunability 
requirements  of  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  213, 
"Child  Restraint  Systems."  and  filed  an 
appropriate  report  pursuant  to  49  CFR 
part  573.  "Defect  and  NoncompUance 
Reports."  Chi  May  28, 1993,  Cosco 
petitioned  to  be  exempted  &t>m  the 
notification  and  remedy  requirements  of 
49  U.S.C.  Chapter  301  (formerly  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act)  on  the  basis  that  the 
noncompliance  was  inconsequential  as 
it  relates  to  motor  vehicle  safety. 

Notice  of  receipt  of  the  petition  was 
published  in  the  Federal  Register  on 
July  7, 1993  (58  FR  36510).  On  March 
22, 1994,  NHTSA  denied  Cosco's 
petition,  stating  that  the  petitioner  had 
not  met  its  burden  of  persuasion  that  the 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety  (59  FR 
14443,  March  28, 1994).  Cosco  appealed 
that  denial.  On  )ime  15, 1994  (59  FR 
30631),  NHTSA  published  a  notice 
providing  an  opportunity  for  public 
comment  on  that  appeal.  No  comments 
were  received.  This  notice  grants 
Cosco's  appeal. 

Paragraph  S5.7  of  Standard  No.  213 
states  that  "[ejach  material  used  in  a 
child  restraint  system  shall  conform  to 
the  requirements  of  S4  of  FMVSS  No. 
302  ('Flammability  of  Interior 
Materials'?  (571.302)."  Paragraph  S4.3(a) 


of  Standard  No.  302  states  that  "[wjhen 
tested  in  accordance  with  S5,  material 
described  in  S4.1  and  S4.2  shall  not 
bum.  nor  transmit  a  flame  front  across 
its  surfece,  at  a  rate  of  more  than  4 
inches  per  minute." 

Fabric  used  in  the  shoulder  straps  of 
certain  models  of  Cosco's  child 
restraints  exceeded  this  limit  by  an 
average  of  .3  inches  per  minute  when 
tested  by  NHTSA  contractors  in  early 
1993.  Apparently,  the  noncompliance 
was  due  to  the  manner  in  which  the 
fabric  was  treated  during  the  process  in 
which  the  straps  were  molded  into  a 
urethane  shield.  The  company  that 
performed  this  process  for  Cosco  is  the 
same  company  that  performed  the 
identical  process  for  Fisher-Price,  Inc.. 
another  manufacturer  of  child  restraints 
whose  request  for  an  inconsequentiality 
exemption  from  the  recall  requirements 
of  the  statute  is  granted  elsewhere  in 
today's  Federal  Register. 

In  its  1993  noncompliance  notice, 
Cosco  stated  that  it  had  produced 
133,897  add-on  (as  opposed  to  built-in) 
child  restraints  whose  shoulder  straps 
did  not  comply  with  Standard  No.  213. 
On  appeal  of  the  inconsequentiality 
denial,  it  stated  that  only  23,449 
restraints  seats  should  have  been 
covered  by  the  notice,  the  remainder 
having  been  shipped  to  its  Canadian 
subsidiary. 

On  March  22, 1994,  NHTSA  denied 
Cosco's  inconsequentiality  petition  (59 
FR  14443,  March  28, 1994).  That  notice 
contains  a  full  discussion  of  the 
noncompliance,  the  company's  petition, 
and  the  agency's  rationale  for  its  denial 
of  the  petition. 

On  June  15. 1994.  NHTSA  published 
in  the  Federal  Register  Cosco's  appeal 
of  the  agency's  denial  pursuant  to  49 
CFR  556.7.  In  the  appeal,  Cosco 
contended  that  it  is  extremely  imlikely 
that  straps  of  its  child  restraints  would 
ignite  independently  of  an  interior  fire 
that  was  already  in  progress  from 
another  source.  It  argued  that  NHTSA 
based  its  denial  of  the  petition  on 
hypothetical  situations  rather  than 
confirmed  reports  of  child  restraint 
fires. 

NHTSA  has  evaluated  Cosco's 
arguments  as  well  as  the  new  materials 
submitted  by  Fisher-Price  in  support  of 
its  appeal.  For  the  reasons  set  out  in  the 
notice  granting  Fisher-Price's  appeal, 
which  is  published  elsewhere  in  today's 
Federal  Register  (Docket  No.  93-79; 
Notice  5),  the  agency  has  determined 
that  Cosco  has  met  its  burden  of 
persuasion  that  the  noncompliance  at 
issue  here  is  inconsequential  to  motor 
vehicle  safety.  Accordingly,  Cosco  is 
hereby  exempted  from  the  notification 
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and  remedy  provisions  of  49  U.S.C. 
30119  and  30120. 

Authority:  49  U.S.C.  30118(d),  30120(h); 
delegations  of  authority  at  49  CFR  1.50  and 
501.8. 

Issued  on:  August  8. 1995. 
Barry  Felrke, 

Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc  95-19898  Filed  8-10-95;  8:45  am] 
BMJJM  COM  4tl»4*-P 


[Docket  No.  93-79;  Notice  q 

Flaher-Price,  Inc.;  Qrant  of  Appeal  of 
Denial  of  Petition  for  Determination  of 
Inconsequential  Noncompliance 

On  September  16, 1993,  Fisher-Price. 
Inc.  (Fisher-Price),  of  East  Aurora.  New 
York,  filed  a  petition  for  an  exemption 
fit)m  the  notification  and  remedy 
provisions  of  49  U.S.C.  Chapter  301  on 
the  groimd  that  the  noncompliance  of 
certain  of  its  child  restraints  with  the 
flammability  requirements  of  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
No.  213.  "Child  Restraint  Systems."  was 
inconsequential  as  it  relates  to  motor 
vehicle  safety.  On  March  22, 1994,  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  denied  Fisher- 
Price's  petition  (59  FR  23253;  May  5. 
1994). 

On  May  6, 1994,  Fisher-Price 
appealed  that  denial.  Notice  of  the 
appeal  was  published  on  Jime  16, 1994 
(59  FR  30957),  and  an  opportimity  was 
afforded  for  comment.  However,  on 
August  12, 1994,  before  the  agency 
reached  a  decision  on  the  appeal. 
Fisher-Price  notified  NHTSA  that  it  was 
taking  the  position  that  it  had  never 
formally  determined  that  a 
noncompliance  existed.  In  response,  on 
August  17. 1994.  the  agency  terminated 
the  inconsequentiality  proceeding  (59 
FR  42326),  as  its  regulations  require  that 
a  determination  of  noncompliance  exist 
before  an  inconsequentiality  petition 
may  be  filed.  See  49  CFR  556.4(b)(6). 

Following  this  termination,  on 
September  26, 1994,  NHTSA's  Associate 
Administrator  for  Enforcement 
pubUshed  an  initial  decision,  pursuant 
to  49  U.S.C.  30118(a),  that  the  child 
restraints  at  issue  failed  to  comply  with 
FMVSS  No.  213  (59  FR  49100).  The 
agency  then  conducted  a  public 
proceeding  on  October  21, 1994  to  allow 
Fisher-Price  and  other  interested 
persons  the  opportunity  to  present 
information,  views,  and  argiunents  on 
whether  a  noncompliance  existed.  Prior 
to  the  agency's  final  decision  on  this 
issue,  on  July  10, 1995,  Fisher-Price 
submitted  a  Noncompliance  Report  in 
accordance  with  49  CFR  part  573,  that 


memorializes  its  formal  determination 
that,  under  NHTSA's  interpretation  of 
the  applicable  test  procedures,  the  seats 
in  question  fail  to  comply  with  S5.7  of 
FMVSS  No.  213. 

In  view  of  the  fact  that  a 
determination  of  noncompliance  has 
been  made,  the  agency  may  now 
consider  Fisher-Price's  petition  for  an 
inconsequentiality  exemption. 
Moreover,  rather  than  require  Fisher- 
Price  to  file  a  new  petition,  NHTSA  has 
decided  to  reinstate  the  proceeding  at 
the  same  stage  it  was  at  when  it  was 
terminated. 

For  the  reasons  set  forth  below,  the 
agency  has  decided  to  grant  Fisher- 
Price's  appeal.  Thus,  Fisher-Price  will 
not  be  required  to  conduct  a  recall 
campaign.  However,  as  part  of  the 
resolution  of  this  matter,  Fisher-Price 
has  agreed  to  pay  $35,000  to  the  United 
States  in  settlement  of  NHTSA's  claim 
that  it  violated  49  U.S.C.  30118(c)  and 
30119(c)  by -failing  to  notify  the  agency 
in  a  timely  manner  after  it  should,  in 
good  faith,  have  determined  that  these 
child  restraints  did  not  comply  with  the 
standard. 

Paragraph  S5.7  of  FMVSS  No.  213 
states  that  "[ejach  material  used  in  a 
child  restraint  system  shall  conform  to 
the  requirements  of  S4  of  FMVSS  No. 
302  ("Flammability  of  Interior 
Materials")  (571.302)."  Paragraph 
S4.3(a)  of  FMVSS  No.  302  states  that 
"(wjhen  tested  in  accordance  with  S5, 
material  described  in  S4.1  and  S4.2 
shall  not  bum,  nor  transmit  a  flame 
front  across  its  surface,  at  a  rate  of  more 
than  4  inches  per  minute." 

Fabric  used  in  the  shoulder  straps  in 
some  models  of  Fisher-Price's  chiui 
restraints  exceeded  this  limit  by  .3  to  .6 
inch  per  minute  when  tested  by  NHTSA 
contractors  in  the  spring  of  1993  and 
when  retested  by  Fisher-Price  in  the 
summer  of  1993.  Apparently,  the 
noncompliance  was  due  to  the  manner 
in  which  the  fabric  was  treated  during 
the  process  in  which  the  straps  were 
molded  into  a  urethane  shield.  The 
company  that  performed  this  process  for 
Fisher-IMce  is  the  same  company  that 
performed  the  identical  process  for 
Cosco,  Inc.,  another  manufacturer  of 
child  restraints  whose  request  for  an 
inconsequentiality  exemption  from  the 
recall  requirements  of  the  statute  is 
granted  elsewhere  in  today's  Federal 
Register.  v 

In  its  September  16, 1993  letter  to 
NHTSA,  Fisher-Price  acknowledged  that 
it  had  "become  aware  of  information 
suggesting  that  the  molded  shoulder  belt 
webbing  on  its  Model  AO9101,  DO9101, 
9103,  9149,  9173,  9179  and  9180  car 
seats  may  not  comply  with  the 
requirements  of  FMVSS  302."  At  the 


same  time,  pursuant  to  49  U.S.C. 
30118(d)  and  30120(h).  Fisher-Price 
sought  an  exemption  from  the 
notification  and  remedy  requirements  of 
the  statute  on  the  ground  that  any  such 
noncompliance  was  inconsequmtial  as 
it  relates  to  motor  vehicle  safety. 

On  March  22, 1994,  NHTSA  denied 
Fisher-Price's  inconsequentiality 
petition  (59  FR  23253,  May  5, 1994). 
That  notice  contains  a  full  discussion  of 
the  noncompliance,  the  company's 
petition,  and  the  agency's  rationale  for 
its  denial  of  the  petition. 

On  May  6, 1994,  Fisher-Price 
submitteo  an  appeal  of  the  agency's 
denial  pursuant  to  49  CFR  556.7.  The 
appeal  contains  an  analysis  of  the 
agency's  decision,  the  affidavit  of  Gail  E. 
McCarthy,  PhJD.,  P.E.,  of  Failiu^ 
Analysis  Associates  (FaAA),  and  a 
summary  of  the  supplemental 
information  Fisher-Price  had  submitted 
on  February  25, 1994,  March  17, 1994, 
and  March  24, 1994  that  had  not  been 
considered  by  the  agency  in  its  deniaL 

The  February  25. 1994  submission 
contained  information  on  the  location  of 
mold  release  compound  on  the  shoulder 
webbing  and  its  possible  dissipation 
over  time. 

The  March  17, 1994  submission 
contained  research  conducted  by  FaAA 
for  Fisher-Price,  including  bum  tests 
and  a  search  of  the  literature  and 
accident  data  regarding  child  seat  fires. 
The  submission  also  included  a 
calculation  of  an  alleged  incremental 
risk  associated  with  a  recall  of  the 
noncompliant  seats. 

The  March  24.  1994  submission, 
entitled  "Supporting  E>ocumentation  for 
Evaluation  of  the  Fire  Safety  of  Fisher- 
Price,  Inc.  Child  Restraint  Shoulder 
Hamess  Webbing,"  contained  the 
detailed  data  and  test  results  on  which 
the  material  in  the  March  17, 1994 
doctunent  was  based. 

In  its  May  6, 1994  appeal,  Fisher-Price 
raised  the  following  points:  (1)  Fisher- 
Price  claimed  that  it  had  not  determined 
that  its  child  restraints  failed  to  comply 
with  FMVSS  No.  213.  (hi  view  of 
Fisher-Price's  recent  acknowledgement 
that  a  noncomphance  exists,  this  issue 
is  now  moot.)  (2)  Fisher-Price  claimed 
that  NHTSA  had  considered  its  petition 
under  a  stricter  standard  for 
inconsequentiality  exemptions  than  is 
provided  by  statute  because  it  involved 
child  restraints.  (3)  Fisher-Price  asserted 
that  NHTSA's  past  precedent  in  granting 
inconsequentiality  petitions  compels  a 
grant  of  this  petition.  (4)  Fisher-Price 
contended  that  the  data  it  submitted  in 
support  of  its  argimient  that  the 
flammability  of  children's  clothing 
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poses  a  much  greater  risk  to  safety  than 
the  noncompUant  shoulder  belt  webbing 
were  not  adequately  refuted. 

In  her  affidavit  submitted  with  the 
appeal,  Dr.  McCarthy  asserted  the 
following:  (1)  The  shoulder  belt 
webbing  should  properly  be  viewed  as 
meeting  the  requirements  of  FNfVSS  No. 
302;  (2)  any  noncompliance  that  might 
be  deemed  to  exist  has  no  impact  on 
motor  vehicle  safety;  and  (3)  possible 
remedial  measures  would  create 
substantially  greater  risk  of  injury  to 
children  than  that  presented  by  tJie 
webbing. 

No  comments  were  received  on  the 
appeal. 

The  agency  has  carefully  reviewed  all 
the  data  and  arguments  comprising  the 
record  of  this  case  and  has  decided  that 
the  facts  warrant  granting  the  appeal. 
First,  the  margin  of  noncompliance  is 
small,  falling  outside  the  standard's 
maximum  by  less  than  an  inch  per 
minute.  (The  agency  wishes  to 
emphasize  that  the  failure  to  meet  a 
performance  requirement  by  a  minimal 
amount  does  not  in  itself  support  an 
inconsequentiaUty  determination;  each 
petition  must  be  considered  in  the 
context  of  all  relevant  facts.) 

Second,  the  portions  of  the  child 
restraint  that  do  not  comply  with  the 
standard,  the  shoulder  straps,  are  a 
small  part  of  the  child  restraint  itself, 
and  a  minimal  part  of  the  fabric  present 
in  a  vehicle's  interior.  Although  it  is 
possible  that  fuel-fed  fires  bom  vehicle 
crashes  could  consiune  a  vehicle's 
interior,  the  flammability  of  the 
shoulder  straps  would  be  irrelevant  to 
the  severity  of  such  a  fire  and  to  the 
potential  injuries  incurred  by  a  child. 

The  primary  purpose  of  NHTSA's 
flammabiUty  requirements  is  to  prevent 
fires  from  "originating  in  the  interior  of 
the  vehicle  from  sources  such  as 
matches  or  cigarettes."  See  paragraph  S2 
of  49  CFR  571.302.  While  it  is 
theoretically  possible  that  ashes  from 
smoking  materials  could  land  upon  the 
shoulder  straps,  the  angle  at  which  the 
straps  normally  rest  makes  this  very 
imlikely. 

NHTSA's  reevaluation  of  the 
consequentiality  of  this  noncompliance 
should  not  be  interpreted  as  a 
diminution  of  the  agency's  concern  for 
child  safety.  Rather,  it  represents 
NHTSA's  reassessment  of  the  gravity  of 
the  noncompliance  based  upon  the 
likely  consequences.  Ultimately,  the 
issue  is  whether  this  particular 
noncompUance  is  likely  to  increase  the 
risk  to  safety  compared  to  child 
restraints  with  shoulder  straps  that  meet 
the  four  inches  per  minute  requirement. 
Although  empirical  results  are  not 
determinative,  the  absence  of  any 


reports  of  fires  originating  in  the  over 
three  million  restraints  in  which  this 
noncompliance  exists  supports  the 
agency's  decision  that  the 
noncompUance  does  not  have  a 
consequential  effect  on  safety. 

For  the  above  reasons,  the  agency  has 
determined  that  Fisher-Price  has  met  its 
burden  of  persuasion  that  the 
noncompUance  at  issue  here  is 
inconsequential  to  motor  vehicle  safety, 
and  its  appeal  of  the  agency's  original 
denial  is  granted.  Accordingly,  Fisher- 
Price  is  hereby  exempted  bom  the 
notification  and  remedy  provisions  of 
49  U.S.C.  30119  and  30120. 

Authority:  49  U.S.C.  30118(d),  30120(h); 
delegations  of  authority  at  49  CFR  1.50  and 
501.8. 

Issued  on:  August  8, 1995. 
Bany  Felrice 

Associate  Administrator  for  Safety 
Performance  Standards. 

(PR  Doc.  95-19899  Filed8-10-95;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Offlca  of  Foreign  Assets  Control 

List  of  Specially  Designated  Terrorists 
WlYO  Threaten  to  Disrupt  the  Middle 
East  Peace  Process;  Additional  Name 

Agency:  Office  of  Foreign  Assets 
Control,  Treasury. 
ACTION:  Notice  of  blocking. 

SUkMMARY:  Thq,  Treasury  Department  is 
adding  the  name  of  an  individual  to  the 
Ust  of  blocked  persons  who  have  been 
found  to  have  committed,  or  to  pose  a 
risk  of  committing,  acts  of  violence  that 
have  the  purpose  of  disrupting  the 
Middle  East  peace  process  or  have 
assisted  in,  sponsored,  or  provided 
financial,  material  or  technological 
support  for,  or  service  in  support  of, 
such  acts  of  violence,  or  are  owned  or 
controlled  by,  or  to  act  for  or  on  behalf 
of  other  blocked  persons. 
EFFECTIVE  DATE:  August  11, 1995  or 
upon  prior  actual  notice. 
FOR  FURTHER  INFORMATION:  J.  Robert 
McBrien,  Chief,  International  Programs, 
Tel:  (202)  622-2420;  Office  of  Foreign 
Assets  Control,  Department  of  the 
Treasury,  1500  Pennsylvania  Ave., 
N.W.,  Washington,  DC  20220. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Availability 

This  dociunent  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem  dial  202/ 
512-1387  and  type  "/GO/FAC"  or  call 
202/512-1530  for  disks  or  paper  copies. 


This  file  is  available  for  downloading  in 
WordPerfect  5.1,  ASCII,  and  Postscript 
formats.  The  document  is  also 
accessible  for  downloading  in  ASCII 
format  without  charge  from  Treasury's 
Electronic  Library  ("TEL")  in  the 
"Business,  Trade  and  Labor  Mall"  of  the 
Fed  World  bulletin  board.  By  modem 
dial  703/321-3339,  and  select  self- 
expanding  file  "T11FR00.EXE"  in  TEL 
For  Internet  access,  use  one  of  the 
following  protocols:  Telnet  = 
fedworld.gov  (192.239.93.3);  World 
Wide  Web  (Home  Page)  =  http:// 
WMrw.fedworld.gov;  FTP  = 
ftp.fedworld.gov  (192.239.92.205). 

Background 

On  Jemuary  24, 1995,  President 
Clinton  signed  Executive  Order  12947, 
"Prohibiting  Transactions  with 
Terrorists  Who  Threaten  to  Disrupt  the 
Middle  East  Peace  Process"  (60  FR 
5079,  Jan.  25, 1995— the  "Order"  or 
"E.0. 12947").  The  Order  blocks  all 
property  subject  to  U.S.  jiuisdiction  in 
which  tbere  is  any  interest  of  12  Middle 
East  terrorist  organizations  included  in 
an  Annex  to  the  Order.  In  addition,  the 
Order  blocks  the  property  and  interests 
in  property  of  persons  designated  by  the 
Secretary  of  State,  in  coordination  with 
the  Secretary  of  Treasury  and  the 
Attorney  General,  who  are  foimd  1)  to 
have  committed  or  to  pose  a  significant 
risk  of  disrupting  the  Middle  East  peace 
process,  or  2)  to  assist  in,  sponsor  or 
provide  financial,  material,  or 
technological  support  for,  or  services  in 
support  of,  such  acts  of  violence.  The 
order  further  blocks  all  property  and 
interests  in  property  subject  to  U.S. 
jurisdiction  in  which  there  is  any 
interest  of  persons  determined  by  the 
Secretary  of  the  Treasury,  in 
coordination  with  the  Secretary  of  State 
and  the  Attorney  General,  to  be  owned 
or  controlled  by,  or  to  act  for  or  on 
behalf  of  any  other  person  designated 
pursuant  to  the  Order  (collectively 
"Specially  Designated  Terrorists"  or 
"SDTs").  An  initial  Ust  of  SDTs  was 
pubUshed  on  January  25, 1995  (60  FR 
5084). 

The  order  also  prohibits  any 
transaction  or  dealing  by  a  United  States 
person  or  within  the  United  States  in 
property  or  interests  in  property  of 
SD'Ts,  including  the  making  or  receiving 
of  any  contribution  6f  funds,  goods,  or 
services  to  or  for  the  benefit  of  such 
persons. 

Designations  of  persons  blocked 
pursuant  to  the  Order  are  effective  upon 
the  date  of  determination  by  the 
Secretary  of  State  or  his  delegate,  or  the 
Director  of  the  Office  of  Foreign  Assets 
Control  acting  under  authority  delegated 
by  the  Secretary  of  the  Treasury.  PiibUc 


notice  of  blocking  is  effective  upon  the 
date  of  pubUcation  in  the  Federal 
Register,  or  upon  prior  actual  notice. 
'The  following  name  is  added  to  the 
Ust  of  Specially  Designated  Terrorists: 
SALAH,Mohainmad  Abd  El-Hamid  Khalil 
(a.k.a.  SALAH,  Mohammad  Abdel  Hamid 
Halil)  (a.La.  AHMAD.  Abu)  (B.k.a. 
AHK^,  Abu)  (a.k.a.  SALAH,  Muhammad 
A.);  9229  South  Thomas,  Bridgeview, 
Illinois  60455,  U.S.A.;  P.O.  Box  2578, 
Bridgeview,  Illinois  60455,  U.S.A.;  P.O. 
BoK  2616,  Bridgeview,  IlUnois  60455-6616, 
U.S.A.:  Israel;  DOB  30  May  1953;  SSN  342- 
52-7612;  Passport  No.  024296248  (U.SA.) 

Dated:  July  27, 1995. 
R.  Richard  Newcomb, 

Director,  Office  of  Foreign  Assets  Control. 

Approved:  August  1, 1995. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory,  Tariff 
Br  Trade  Enforcement). 
[FR  Doc  95-19831  Filed  8-7-95;  5:03  pm] 
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Public  Information  Collection 
Requirements  Sut>mltted  to  0MB  for 
Review 

August  2, 1995. 

The  Department  of  Treasury  has 
submitted  the  following  pubUc 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1980, 
PubUc  Law  96-511.  Copies  of  the 
submis8ion(s)  may  be  obtained  by 
calling  the  'Treasury  Bureau  Clearance 
Officer  Usted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  Usted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Special  Request:  In  order  to  conduct 
the  survey  described  below  in  mid  to 
late  August,  the  Department  of  Treasiuy 
is  requesting  Office  of  Management  and 
Budget  (OMB)  review  and  approval  of 
this  information  coUection  by  August 
15, 1995.  To  obtain  a  copy  of  this 
svuvey,  please  write  to  the  IRS 
Gearance  Officer  at  the  address  Usted 
below. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1432 

Project  Number:  PC:V  95-012-G 

Type  of  Review:  Revision 

Title:  Internal  Revenue  Service  Buffalo 
District  Point  of  Contact  Interviews 

Description:  The  primary  purpose  of  the 
interviews  is  to  determine  what 
currently  unavailable  products  and/or 
services  are  needed  by  taxpayers  or 
what  changes  or  improvements  to 
current  products  and/or  services 


taxpayers  perceived  as  being 
beneficial.  The  customere' 
perceptions  and  assessment  of  service 
will  be  obtained  and  used  to  improve 
systems  and  services. 

Respondents:  Individuals  or 
households.  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
1,666 

Estimated  Burden  Hours  Per 
Respondent:  2  minutes 

Frequency  of  Response:  Other 

Estimated  Total  Reporting  Burden:  56 
hours 

Clearance  Officer:  Garrick  Shear,  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution 
Avenue,  N.W.,  Washington,  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC 
20503 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

IFR  Doc.  95-19921  Filed  8-10-95;  8:45  am) 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  2, 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  coUection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
PubUc  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  "Treasury  Bureau  Clearance 
Officer  Usted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  Usted 
and  to  the  Treastuy  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110. 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0128 

Form  Number:  IRS  Form  1120-L 

Type  of  Review:  Revision 

Title:  U.S.  Life  Insurance  Company 
Income  Tax  Return 

Description:  Life  insiuance  companies 
are  required  to  file  an  annual  return 
of  income  and  compute  and  pay  the 
tax  due.  The  data  is  used  to  insure 
that  companies  have  correctly 
reported  taxable  income  and  paid  the 
correct  tax. 

Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2,440 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping — 87  hr.,  32  min. 
Learning  aoout  the  law  or  the  form — 

26  hr.,  17  min. 
Preparing  the  form— 42  hr.,  50  min. 
Copying,  assembling,  and  sending  th^ 
form  to  the  IRS — 4  hr.,  1  min. 
Frequency  of  Response:  AnnuaUy 
Estimated  Total  Reporting/ 

Recordkeeping  Burden:  392,010  hours 
OMB  Number:  1545-1026 
Fonn  Number:  IRS  Form  8645 
Type  of  Review:  Extension 
Title:  Soil  and  Water  Conservation  Plan 

Certification 
Description:  Form  8645  is  used  to  certify 
that  conservation  expenses  claimed  as 
a  deduction  on  Schedule  F,  (Form 
1040),  Form  4835,  Form  1040-PR,  and 
Form  1040-SS  are  part  of  an  approved 
plan  for  their  farm  area.  "The  approved 
plan  requirement  comes  under  Code 
section  175(c)(3). 
Respondents:  Farms 
*  Estimated  Number  of  Respondents/ 
Recordkeepers:  85,000 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 7  min. 
Learning  about  the  law  or  the  form — 

5  min. 
Preparing  the  form — 8  min. 
Copying,  assembling,  and  sending  the 
form  to  the  IRS — 11  min. 
Frequency  of  Response:  AnnuaUy 
Estimated  Total  Reporting/ 

Recordkeeping  Burden:  44,200  hoius 
OMB  Number:  1545-1038 
Fonn  Number:  IRS  Form  8703 
Type  of  Review:  Extension 
Title:  Annual  Certification  of  a 

Residential  Rental  Project 
Description:  Operators  of  quaUfied 
residential  projects  will  use  this  form 
to  certify  annually  that  their  projects 
meet  the  requirements  of  Internal 
Revenue  Code  (IRC)  section  142(d). 
Operators  are  required  to  file  this 
certification  under  section  142(d)(7). 
Respondents:  Business  or  other  for- 
profit 
Estimated  Number  of  Respondents/ 

Recordkeepers:  6,000 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 3  hr.,  50  min. 
Learning  about  the  law  or  the  form — 

35  min. 
Preparing  and  sending  the  form  to  the 
IRS— 41  min. 
Frequency  of  Response:  AnnuaUy 
Estimated  Total  Reporting/ 

Recordkeeping  Burden:  30,660  hours 

OMB  Number:  1545-1124 
Regulation  ID  Number:  INTLr-704-87 

Final 
Type  of  Review:  Extension 
Title:  Certain  Corporate  Distributions  to 

Foreign  Corporations  Under  Section 

367(e) 
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Description:  The  regulations  require 
domestic  corporate  taxpayers  to  file 
statement  with  tax  returns  in  order  to 
secure  nonrecognition  on  certain 
^distributions  to  foreign  persons.  The 
Service  needs  this  information  to 
ensure  that  the  income  from  taxable 
dispositions  will  be  reported. 

Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents:  202 

Estimated  Burden  Hours  Per 
Respondent:  8  hours 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden: 
1,604  hours 

OMB  Number:  1545-1265 

Regulation  ID  Number  lA-1 20-86  Final 

Type  of  Review:  Extension 

Title:  Capitalization  of  Interest 

Description:  The  regulations  require 
taxpayers  to  maintain 
contemporaneous  written  records  of 
estimates,  to  file  a  ruling  request  to 
segregate  activities  in  applying  the 
interest  capitalization  rules,  and  to 
request  the  consent  of  the 
Commissioner  to  change  their 
methods  of  accoimting  for  the 
capitahzation  of  interest. 

Respondents:  Individuals  or 
households,  business  or  other  for- 
profit 

Estimated  Number  of  Recordkeepers:  50 

Estimated  Burden  Hours  Per 
Recordkeeper:  2  hours 


Frequency  of  Response:  On  occasion 

Estimated  Total  Recordkeeping  Burden: 
116,767  hours 

OMB  Number:  1545-1343 

Regulation  'iD  Number:  PS-1 00-88  Final 

Type  of  Review:  Extension 

Title:  Valuation  Tables 

Description:  The  regulations  will  require 
individuals  or  fiduciaries  to  report 
information  on  Forms  706  and  709  in 
connection  with  the  valuation 
aimuity,  an  interest  for  life  or  a  term 
of  years,  or  a  remainder  rear 
reversionary  interest. 

Respondents:  Individuals  or  households 

Estimated  Number  of  Respondents: 
6,000 

Estimated  Burden  Hours  Per 
Respondent:  45  minutes 

Frequency  of  Response:  Single 

Estimated  Total  Reporting  Burden: 
4,500  hours 

•  OMB  Number:  1545-1352 

Regulation  ID  Number:  PS-276-76  Final 

Type  of  Review:  Extension 

Title:  Treatment  of  Gain  bora 
Disposition  of  Certain  Natural 
Resource  Recaptiu«  Property 

Description:  The  regulations  prescribe 
rules  for  determining  the  tax 
treatment  of  gain  fiom  the  disposition 
of  natiual  resource  recaptiue 
property.  Gain  is  treated  as  ordinary 
income  in  an  amoimt  equal  to  the 
intangible  drilling  and  development 


costs  and  depletion  deductions  taken 
with  respect  to  the  property. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households 

Estimated  Number  of  Respondents:  100 

Estimated  Burden  Hours  Per 
Respondent:  5  hours 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
2,000  hours 

OMB  Number:  1545-1430 

f  onn  Number:  IRS  Forms  945  and  945- 
A 

Type  of  Review:  Extension 

Title:  Annual  Return  of  Withheld 
Federal  Income  Tax  (945);  Annual 
Record  of  Federal  Tax  Liability  (945- 
A) 

Description:  Form  945  is  used  to  report 
income  tax  withholding  on 
nonpayroll  payments  including 
backup  withholding  and  withholding 
on  pensions,  annuities,  IRA's,  military 
retirement  and  gambling  winnings. 
Form  945-A  is  used  to  report 
nonpayroll  tax  Uabilities. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions,  farms.  Federal 
Government,  State,  Local  or  Tribal 
Government 

Estimated  Number  of  Respondents/ 
Recordkeepers:  193,468 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


1 

Form  945 

Form  945-A 

Recordkeeptng „ _ 

Preparing  and  sending  the  form  to  the  IRS 

5  hr.,  59  nin.  

8  hr.,  37  min. 

6  min 

8  min. 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,632,511 
hours 

Clearance  Officer:  Garrick  Shear,  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution 
Avenue,  N.W.,  Washington,  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC 
20503 

Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 

[PR  Doc  95-19922  Filed  8-10-95;  8:45  am) 

BNJJNG  CODE  4SM-01-P 


PuMic  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  3, 1995. 

The  Department  of  Treasuiy  has 
submitted  the  following  public 


information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasiuy  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasiuy  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0820 

Regulation  ID  Number:  EE-86-88  NPRM 
(Previously  LR-279-81) 

Type  of  Review:  Extension 

Title:  Incentive  Stock  Options 

Description:  The  aHected  public 
includes  corporations  that  transfer 
stock  to  employees  after  1979 
pursuant  to  the  exercise  of  a  statutory 
stock  option.  The  corporation  must 
furnish  the  employee  receiving  the 


stock  with  a  written  statement 
describing  the  transfer.  The  statement 
will  assist  the  employee  in  filing  their 
tax  returns; 

Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
50,000 

Estimated  Burden  Hours  Per 
Respondent:  20  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden: 
16,650  hours 

OMB  Number:  1545-0834 

Form  Number:  None 

Type  of  Review:  Extension 

Title:  Regulations  Under  Tax 
Conventions — Ireland 

Description:  This  information  is  needed 
to  secure  for  individuals  and 
businesses  the  benefits  to  which  they 
are  entitled  under  the  tax  convention 
and  to  facilitate  the  administration 
and  enforcement  of  the  tax  laws  of  the 
United  States. 
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Respondents:  Business  or  other  for- 
profit.  Individuals  or  households 

Estimated  Number  of  Respondents:  80 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes 

Frequency  of  Response:  On  occasion  * 

Estimated  Total  Reporting  Burden:  20 
hours 

OMB  Number:  1545-1374 

Fonn  Number:  IRS  Form  8834 

Type  of  Review:  Revision 

Titfe:  Qualified  Electric  Vehicle  Credit 

Description:  Form  8834  is  used  to 
compute  an  allowable  credit  for 
qualified  electric  vehicles  placed  in 
service  after  June  30, 1993.  Section 
igi3(b)  under  Public  Law  102-1018 
created  new  section  20. 

Respondents:  Individuals  or 
households,  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  500 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 6  hr.,  13  min. 
Learning  aoout  the  law  or  the  form — 

24  min. 
Preparing,  copying,  assembling,  and 
I J  sending  the  form  to  the  IRS — 31 
II  min. 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,565  hours 

Clearance  Officer:  Garrick  Shear,  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution 
Avenue,  N.W.,  Washington,  DC  20224 

OMB  Reviewer:  Milo  Stmderhauf,  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building.  Washington,  DC 
20503 

Lofe  K.  HoUand. 

Departmental  Reports,  Management  Officer. 

[PR  Doc.  95-19923  Filed  8-10-45;  8:45  am] 

MUMQ  COM  4S3»-01-r 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
ftevlewr 

August  4, 1995. 

The  Departmoit  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  Listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110, 1425  New  York 
.  Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0923 

Regulation  ID  Number:  IA-31-65  NPRM 

and  LR-1 24-84  Temporary 
Type  of  Review:  Extension 
Title:  Tax-Exempt  Entity  Leasing 
Description:  The  regulations  are 

necessary  to  implement 

Congressionally  enacted  legislation 

and  elections  for  certain  previously 

tax-exempt  organizations  and  certain 

tax-exempt  controlled  entities. 
Respondents:  Not-for-profit  institutions. 

State,  Local  or  Tribtd  Government 
Estimated  Number  of  Respondents: 

2,000 
Estimated  Burden  Hours  Per 

Respondent:  30  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden: 
t    1,000  hours 
OMB  Number:  1545-0985 
Regulation  ID  Number:  PS-128-86 

NPRM  and  PS-127-86  Temporary 
Type  of  Review:  Extension 


Title:  Generation-Skipping  Transfer  Tax 
Regulations  Under  Tax  Reform  Act  of 
1986 

Description:  This  regulation  provides 
rules  relating  to  the  efiective  date, 
return  requirements,  definitions,  and 
certain  special  rules  covering  the 
generation-skipping  transfer  tax. 

Respondents:  Individuals  or  households 

Estimated  Number  of  Respondents: 
7,500 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes 

Frequency  of  Response:  Annually  and 
Other 

Estimated  Total  Reporting  Burden: 
3.750  hours 

OMB  Number:  1545-1076 

Form  Number:  IRS  Form  8807 

Type  of  Review:  Revision 

Title:  Certain  Manufacturers  and 
Retailers  Excise  Taxes 

Description:  Form  8807  is  used  to 
compute  the  excise  tax  on  fishing 
equipment,  bows  and  arrows,  trucks 
and  trailer  chassis  and  bodies  and 
tractors  and  the  luxury  tax  on  aircraft, 
boats,  passenger  vehicles,  furs,  and 
jewelry.  This  form  enables  IRS  to 
monitor  the  excise  tax  liability  on 
these  articles.  (Internal  Revenue  Code 
(IRC)  sections  4051,  4161,  4001,  4002. 
4003,  4006,  and  4007.) 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households 

Estimated  Number  of  Respondents/ 
Recordkeepers:  27.000 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper. 


8807  Part  I 


8807  Part  II 


Worksheet! 


Worksheet  II 


Recordkeeping  _ 

Learning  about  the  law  a  the  kxm 


3  hours.  7  mins 

0  hours,  and  8  mins 


2  hours,  38  mins 
0  hours.  6  mins  .. 


1  hour,  26  mins  

0  hours,  and  0  mins 


1  hour,  40  mins. 
0  hours,  andO 


Preparing  and  servfing  the  form  to  ttw  IRS 


9  mins 


9  mins 


1  min 


2  mins. 


Frequency  of  Response:  Quarterly 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  502,680  hours 

OMB  Number:  1545-1384 

Form  Number  IRS  Form  3911 

Type  of  Review:  Extension 

Title:  Taxpayer  Statement  Regarding 
Refund 

Description:  If  taxpayer  inquires  about 
their  nonreceipt  of  refund  (or  lost  or 
stolen  refund)  and  the  refund  has 
been  issued,  the  information  and 


taxpqrer  signature  are  needed  to  begin 
tracing  action. 

Respondents:  Individuals  or 
households.  Business  or  other  for- 
profit.  Not-for-profit  institutions 

Estimated  Number  of  Respondents: 
520,000 

Estimated  Burden  Hoius  Per 
Respondent:  5  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
43,160  hours 


Qearance  Officer  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution 
Avenue,  N.W.,  Washington,  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-7340,  Office  of  Management  and 
Budget.  Room  10226,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

[PR  Doc.  95-19924  Filed  8-10-95:  8:45  am] 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  60,  No.  155 
Friday,  August  11,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
ttie  "Government  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  562b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

PtiTSuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  11:45  a.m.  on  Tuesday,  August  8, 
1995,  the  Board  of  EHrectors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
corporate  and  supervisory  activities. 

In  calling  the  meeting,  the  Board 
deteixnined,  on  motion  of  Director 
Jonathan  L.  Fiechter  (Acting  Director, 
Office  of  Thrift  Supervision),  seconded 
by  Vice  Chairman  Andrew  C.  Hove,  Jr., 
conciured  in  by  Director  Eugene  A. 
Ludwig  (Comptroller  of  the  Ciurency) 
and  Chairman  Rlcki  Heifer,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6),  (c)(8),  (c)(9)(A)(u).  (c)(9)(B),  and 
(c)(10)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(2), 
(c)(4).  (c)(6).  (c)(8).  (c)(9)(A)(u).  (c)(9)(B). 
and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-1 7th  Street,  N.W.,  Washington,  D.C. 

Dated:  August  9, 1995. 
Federal  Deposit  Insurance  Corporation. 
KolMCt  E.  Feldman, 
Deputy  Executive  Secretary. 
[FR  Doc.  95-19992  Filed  8-9-95;  11:10  am) 

MJJNO  OOOE  «T14-01-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

"FEDERAL  REGISTER"  Qtation  of  Previous 
Announcement:  60  FR  39989.  August  4, 
1995. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  10:00  a.m..  Wednesday. 
August  9. 1995. 

CHANGES  IN  THE  MEETING:  The  open 
meeting  has  been  canceled,  and  the 
scheduled  items  were  handled  via 
notation  voting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  August  9, 1995. 
William  W.  Wiles. 
Secretary  of  the  Board. 
(FR  Doc.  95-19988  Filed  8-9-95;  11:08  am] 
BHJJNa  COOE  etio-oi-p 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m..  Wednesday. 
August  16. 1995. 

PLACE:  William  McChesney  Martin.  Jr. 
Federal  Reserve  Board  Building.  C 
Street  entrance  between  20th  and  21st 
Streets,  N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Federal  Reserve  Bank  and  Branch  \ 
director  appointments. 

2.  Pro[>08ed  acquisition  of  checic  image 
system  witkln  tlie  Federal  Reserve  System. 

3.  ProfKJsed  acquisition  of  an  automated 
materials  handling  system  within  the  Federal 
Reserve  System. 

4.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

5.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  tp  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  &  recorded 
annoimcement  of  bank  and  bank 
holding  company  applications 
schediUed  for  the  meeting. 


Dated:  August  9, 1995. 
William  W.  Wiles, 
Depu  ty  Secretary  of  the  Board. 
{FR  Doc.  95-19989  Filed  8-9-95;  11:08  am] 
BHJJNO  COOE  taiO-OI-P 

SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Simshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  diuing 
the  week  of  August  14, 1995. 

A  closed  meeting  will  be  held  on 
Tuesday,  August  15,1995,  at  10:00  a.m. 

Conunissioners,  Coimsel  to  the 
^Commissionere.  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Wallman,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
>  meeting  scheduled  for  Tuesday,  August 
15. 1995.  at  10:00  a.m.,  will  be: 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Institution  of  injimctive  action. 

Opinion. 

* 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  mattere  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  August  9, 1995. 
Jonadum  G.  Katz, 
Secretary. 

[FR  Doc.  95-20646  Filed  8-9-95;  3:49  pm] 
MLLMQ  code  M10r01-M 
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Corrections 


Federal  Registn' 

Vol.  60,  No.  155 

Friday,  August  11,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  edttorial  con«ctions  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  correctioru  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
eisewtiere  in  tfie  issue. 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Parts  30  and  150 

[COD  95-900] 
RIN2115-AF07 

Bulk  Hazardous  Materials;  Correction 

CoirecUon 

In  rule  dociunent  95-18764  beginning 
on  page  39267  in  the  issue  of 
Wednesday,  August  2, 1995,  and 
Dorrected  in  the  issue  of  Monday, 
August  7, 1995,  further  corrections  are 
being  made  as  follows: 

1.  On  page  39267,  in  the  second 
column,  in  paragraph  3.,  in  the  second 
line,  after  "coltmm,"  insert  "first  line,". 
.    2.  On  the  same  page,  in  the  same 
column,  in  paragraph  6.,  in  the 
correction  to  paragraph  s.,  the  fifth  line 


should  read  "Poly(2-8)alkylene  glycol 
monoalkyl  (C1-". 

3.  On  tne  same  page,  in  the  third 
column: 

a.  In  the  second  line  from  the  top, 
"removed"  should  read  "moved". 

b.  In  paragraph  11.,  in  the  third  line, 
"pathalates"  should  read  "phthalates". 

c.  In  paragraph  12.,  in  the  6th  line, 
"Tetmpropylbenzene"  was  misspelled; 
in  the  7th  line,  "Alkly(69+)benzens" 
should  read  "Alkyl(C9+)  benzenes";  and 
in  the  13th  line,  "phosphate"  was 
misspelled. 

d.  In  paragraph  14.,  in  the  first  entry, 
in  the  &«t  line,  "Bromochlorone-thane" 
should  read  "Bromochlorome-thane". 

d.  In  paragraph  14.,  in  the  fourth 
entry,  the  foiuth  line,  should  read 
"Methoxy-l-n7et/i>^  ethyl)-2-ethyl-6-". 

BIUING  CODE  1S06-01-0 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  219 

Defense  Federal  Acquisition 
Regulation  Supplement; 
Subcontracting  Plans 

Correction 

In  rule  document  95-5959  beginning 
on  page  13074  in  the  issue  of  Friday, 


March  10, 1995,  make  the  following 
correction 

219.703    [ConectMq 

On  page  13075.  in  the  second  column, 
in  section  219.703(a),  in  the  fourth  line, 
"Commission"  should  read 
"Committee". 

BIUMO  COOC  1806-01-0 


DEPARTMENT  OF  DEFENSE 
48CFRPart227 

[Defenw  Acquisition  Circular  (DAC)  91-8] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Rights  in 
Technical  Data 

Correction 

In  rule  dociunent  95-15251  beginning 
on  page  33464  in  the  issue  of 
Wednesday,  June  28, 1995,  make  the 
following  corrction: 

227.7103-6    [Correctwq 

On  page  33475,  in  the  second  colimm, 
in  section  227.7103-6(b)(2),  remove 
"Facilitated  by  the  Government;  and" 

BIUNM  CODE  1S06-01-O 
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August  11,  1995 


Part  II 


Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Part  1,  61,  et  al. 
Pilot,  Flight  Instructor,  Ground  Instructor, 
and  Pilot  School  Certification  Rules; 
Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  1. 61. 141,  and  143 

[Doctot  Na  25010;  Notice  No.  96-11] 

RIN:  2120-AE71 

Pilot,  Flight  Instructor,  Qround 
Instructor,  and  Pilot  School 
Certification  Rules 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaldng 
(NPRM). 

SUMMARY:  This  action  proposes  to  revise 
the  Federal  Aviation  Regulations  that 
prescribe  the  certification  and  training 
requirements  for  pilots,  flight 
instructors,  and  ground  instructors  and 
the  operation  of  pilot  schools  approved 
by  the  FAA.  In  order  to  be  more 
compatible  with  the  cxurent  operating 
environment  and  the  evolving  demands 
of  the  National  Airspace  System,  the 
proposals  are  intended  to  update 
training,  certification,  and  recency  of 
experience  requirements.  The  proposals 
respond  to  comments  to  the  FAA  firom 
the  public,  internal  FAA  review,  and 
comments  from  the  International  Civil 
Aviation  Organization. 
DATES:  Comments  must  be  received  on 
or  before  December  11, 1995. 
ADDRESSES:  Comments  on  the  proposals 
may  be  deUvered  or  mailed  in  triplicate 
to:  Federal  Aviation  Administration, 
Office  of  the  Chief  Coimsel,  Attention: 
Rules  Docket  (AGC-10),  Docket  No. 
25910, 800  Independence  Avenue,  SW., 
Washington,  DC  20591.  All  comments 
must  be  marked  "Docket  No.  25910." 
Comments  may  be  examined  in  the 
Rules  Docket,  Room  915G,  weekdays 
between  8:30  a.m.  and  5  p.m.,  except  on 
Federal  holidays. 

FOR  FURTHER  INFORMATKM  CONTACT:  John 
Lynch,  Certification  Branch,  AFS-840, 
General  Aviation  and  Commercial 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3844. 

SUPPLEIttNTARY  INFORMATION: 

CcNnments  Invited 

Interested  persons  are  invited  to 
participate  in  this  rulemaldng  by 
submitting  written  data,  views,  or 
arguments  as  they  desire.  Comments 
relating  to  the  potential  economic, 
environmental,  energy,  or  federalism 
impact  of  the  proposals  contained  in 
this  notice  are  also  invited. 


The  comments  should  identify  the 
regulatory  docket  or  notice  niunber  and 
should  be  submitted  in  triplicate  to  the 
Rules  Docket  address  specified  above. 
All  comments  received  on  or  before  the 
closing  date  for  comments  wiU  be 
considered  by  the  Administrator  before 
action  is  taken  on  the  proposed 
amendments,  and  the  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  received  as  well  as  a  report 
simunarizing  any  substantive  public 
contact  with  FAA  personnel  on  this 
rulemaking  will  be  filed  in  the  docket. 
The  docket  is  available  for  public 
inspection  before  and  after  the  closing 
date  for  submitting  comments.  The  FAA 
will  acknowledge  receipt  of  a  comment 
if  the  commenter  submits  with  the 
comment  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  25910."  When  the  comment 
is  received,  the  postcard  will  be  dated, 
time  stamped,  and  returned  to  the 
commenter. 

The  FAA  has  proposed  specific  flight 
and  groimd  time  requirements  in 
various  sections  of  this  NPRM.  These 
specific  time  requirements  may  be 
modified  in  Ught  of  the  comments 
received  in  response  to  this  NPRM. 

Availability  of  the  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attention:  Public 
Inquiry  Center,  APA-220.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-3484.  Requests  should  be 
identified  by  the  NPRM  number  or 
docket  number  of  this  proposed  rule. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  proposed  rules 
should  also  request  a  copy  of  Advisory 
Circular  No.  11-2 A,  Notice  of  Proposed -i 
Rulemaking  Distribution  System,  which  \ 
describes  the  application  procedure. 

General  Aviation  Policy  Statement 

On  September  8, 1993,  Administrator 
David  R.  Hinson  issued  a  general 
aviation  policy  statement  in  which  he 
recognized  that  the  general  aviation 
industry  is  a  critically  important  part  of 
the  nation's  economy  and  the  national 
transportation  system.  Administrator 
Hinson  stated  the  following:    ^ 

General  aviation  plays  a  crucial  role  in 
flight  training  for  all  segments  of  aviation  and 
provides  imique  personal  and  recnational 
opportvuiities.  It  makes  vital  contributions  to 
activities  ranging  from  business  aviation,  to 
agricultural  operations,  to  Warfoird 
preservation,  to  glider  and  balloon  flights. 
Accordingly,  it  is  the  policy  of  the  FAA  to 


foster  and  promote  general  aviation  while 
continuing  to  improve  its  safety  record. 
These  goals  are  neither  contradictory  nor 
separable.  They  are  best  achieved  by 
cooperating  with  the  aviation  conmiunity  to 
define  mutual  concerns  and  joint  efforts  to 
accomplish  objectives.  We  will  strive  to 
achieve  the  goals  through  volimtary 
compliance  and  methods  designed  to  reduce 
the  regulatory  burden  on  general  aviation. 

The  FAA's  general  a^ation  programs 
will  focus  on: 

1.  Safety — ^To  protect  recent  gains  and 
aim  for  a  new  threshold. 

2.  FAA  Services — To  provide  the 
general  aviation  community  with 
responsive,  customer-driven 
certification,  air  traffic,  and  other 
services. 

3.  Product  Innovation  and 
Competitiveness — ^To  enstu«  the 
technological  advancement  of  general 
aviation. 

4.  System  Access  and  Capacity — ^To 
maximize  general  aviation's  ability  to 
operate  in  the  National  Airspace 
System. 

5.  Affordability — To  promote 
economic  and  efficient  general  aviation 
operations,  expand  participation,  and 
stimulate  industry  growth. 

Accordingly,  this  rulemaking  project 
was  and  is  designed  to  meet  these 
general  aviation  goals  and  provide 
economic  relief  from  unnecessary, 
burdensome  regulations.  Throu^out 
the  development  of  this  notice,  the  FAA 
has  been  in  partnership  with  the  general 
aviation  community  in  developing  and 
revising  the  rules  in  parts  61, 141,  and 
143  to  ensiire  aviation  safety  and  yet 
delete  unnecessary,  biutiensome  rules. 
The  FAA  is  committed  to  this 
partnerahip  with  our  general  aviation 
constituents,  and  will  continue  the 
partnership  through  the  notice  and  final 
rule  phases  of  this  rulemaking  action. 

Table  of  Contents  for  the  Preamble 

A.  Backgroimd 
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n.  Training  time 

2.  Areas  of  Operation 

3.  New  Aircraft  Category,  Classes 
8.  Powered-Lift 

b.  Glider  Class  Ratings 

4.  New  Instrument  Ratings 

a.  Airship  Instrument  Rating 

b.  Instnmient  ratings-airplanes 

c.  Instrument  rating-Powered-lift 

5.  Lighter-Than-Air  Flight  Instructor 
Certificate 

6.  Revision  of  Ground  Instructor 
Certificates  and  Ratings;  Inclusion  in 
Part  61. 

7.  Eligibility  and  Tests 

8.  Training  Requirements 

9.  Proficiency 

10.  Privileges  and  Limitations 

11.  Records 

12.  Recency  of  Experience 

13.  Conversion  to  New  System  of  Ground 
Instructor  Certificate 

14.  Medical  Certificates 

15.  Required  Pilot  Possession  of  Pilot  and 
Medical  Certificates 

116.  Issuance  of  U.S.  Pilot  Certificates  on 
the  Basis  of  Foreign  Pilot  Licenses 

17.  Logging  Flight  Time 

18.  Recency  of  Experience  Requirements 

19.  Instrument  Currency 

20.  English  Language  Ability  Requirements 

21.  Flight  Training  Given  by  a  Flight 
Instructor  Not  Certificated  by  the  FAA 

22.  Second-in-Command  (SIC)  Training 
and  Recent  Experience 

23.  Knowledge  Tests 

24.  Standardized  Syllabus 

25.  Training  and  Endorsements 

26.  Endorsement  for  Complex  and  High 
Performance  Airplanes 

27.  Aircraft  Type  Specific  Training 

28.  Human  Factors 

29.  Aeronautical  Decision  Making  and 
Judgment  Training 

30.  Windshear  Avoidance 

31.  Aeronautical  Experience  Requirements 

32.  Instrument  Rating 

33.  Recreational  Pilot  Certificate 

34.  Preflight  Planning 

35.  Limitations  on  Cross-Country 
Endorsements 

36.  Night  Flight  Training 

37.  Private  Pilot  Limitations 

38.  Glider  Towing 

39.  Eligibility  for  Commercial  Pilot 
Certificate 

40.  Use  of  Turbojet  Airplanes  for 
Commercial  Pilot  Certification 

41.  Commercial  Pilot  Experience — Cross 
Country  Training  Flight 

42.  ATP  Requirements 

43.  Pilot  in  Command  Hour  Requirement 
for  Initial  Flight  Instructor  Applicants 

44.  Experience  Required  for  Training  Flight 
Instructor  Candidates 

45.  Flight  Instructor  Renewal  Requirements 

46.  Flight  Instructor  Duty  Time  Limitations 

47.  Flight  Training  bom  a  Control  Seat 
C.  Part  141  Issues: 

1.  Approval  of  Training  Courses  That 
Permit  Pilot  Schools  to  Train  to  a 
Standard 

2.  Check  Instructors 

3.  Quality  of  Training  Requirements 

4.  Temporary  Chief  Instructor 

5.  Transfer  Between  Part  141  Schools 


6.  Maintenance  Requirements 

7.  Ground  School  Instructor  Requirements 

8.  Instructor  Proficiency  Requirements 

9.  Renewal  of  Certificate 

10.  Recordkeeping  Requirements  for  Pilot 
Schools  with  Examining  Authority 

11.  Reorganization  of  Requirements  for 
Courses  that  are  Approved  Under  Part 
141 

12.  Appendix  A — Recreational  Pilot 
Certification  Course 

13.  Appendix  B — Private  Pilot  Certification 
Course 

14.  Appendix  C — ^Instrument  Rating  Course 

15.  Appendix  D— Commercial  Pilot 
Certification  Course 

16.  Appendix  E — Airline  Transport  Pilot 
Certification  Course 

17.  Appendix  F — Flight  Instructor 
Certification  Course   . 

18.  Appendix  G — Flight  Instructor 
Instrument  (Aircraft  Category  and  Class) 
Certification  Course 

19.  Appendix  H — Ground  Instructor 
Certification  Course 

20.  Appendix  I — Aircraft  Category  or  Class 
Rating  Course 

21.  Appendix  J— Aircraft  Type  Rating 
Course,  other  than  airline  transport  pilot 

22.  Appendix  K — Special  Preparation 
Couraes 

23.  Appendix  L— Pilot  Ground  School 
Course 

D.  Section  by  section  discussion  of  Part  1 — 

Definitions  and  Abbreviations 

1.  Balloon 

2.  Flight  Time 

3.  Pilot  in  command 

E.  Section  by  section  discussion  of  Part  61 — 

Certification:  Pilots,  Flight  Instructors, 
and  Ground  Instructore 

F.  Section  by  section  discussion  of  Part  141 — 

Pilot  Schools 

A.  Background 

Since  September  of  1987,  the  FAA  has 
been  conducting  a  regulatory  review  of 
parts  61, 141,  and  143  of  the  Federal 
Aviation  Regulations  (FAR).  These 
regulations  pertain  to  certification  and 
training  requirements  for  pilots,  flight 
instructors,  and  ground  instructors  and 
the  operation  of  pilot  schools  that  are 
approved  by  the  FAA.  This  regulatory 
review  is  being  undertaken  in  response 
to  advancements  in  aviation  technology, 
training,  and  changes  in  the  National 
Airspace  System  (NAS)  that  have 
occtured  since  the  last  major  revisions 
to  these  parts  in  the  early  1970's.  The 
FAA  has  received  numerous  petitions 
for  exemption  and  letters  from  the 
public  suggesting  changes  to  the  current 
regulations.  To  date,  there  have  been  41 
amendments  and  approximately  3,616 
exemption  actions  to  parts  61  and  141. 
Recommendations  and  comments  fi'om 
the  National  Transportation  Safety 
Board  (NTSB),  the  public,  and  the  FAA 
have  also  demonstrated  the  need  for  the 
regulatory  review.  A  major  goal  of  the 
review  is  to  identify  differences  between 
the  rules  and  the  level  of  training 


demanded  of  pilots  in  today's  aviation 
environment. 

In  support  of  this  regulatory  review, 
the  FAA  completed  a  historical  review 
of  parts  61, 141,  and  143  in  January 
1988.  Ehiring  this  review,  the  FAA  also 
received  input  from  pilot  schools  and 
college  and  university  aviation 
departments  operating  under  parts  61 
and  141.  Three  major  areas  were 
identified  during  this  review:  firet, 
issues  of  immediate  concern 
recommended  by  the  NTSB  and  public 
comments;  second,  the  requirements  for 
aircraft  operations  in  today's 
environment;  and  finally,  the 
requirements  for  pilots  in  the  year  2010 
and  beyond.  Accordingly,  the  regulatory 
review  was  divided  into  three  phases 
corresponding  to  the  needs  identified 
above.  The  final  rule  for  Phase  1, 
Amendment  Nos.  61-90  and  141-4  (56 
FR 11308;  March  15, 1991;  effective  on 
April  15, 1991),  contained  the 
following: 

1.  New  requirement  to  obtain  training 
and  a  flight  instructor  endorsement  to 
serve  as  pilot  in  command  of  a  tailwheel 
airplane; 

2.  New  requirement  to  obtain  training 
and  a  flight  instructor  endorsement  to 
serve  as  pilot  in  command  of  a 
pressurized  airplane  capable  of  high 
altitude  flight  above  25.000  MSL; 

3.  New  requirement  for  an  applicant 
to  complete  a  training  curricula  and 
receive  a  flight  instructor  endorsement 
prior  to  qualifying  in  an  airplane  that 
requires  a  type  rating; 

4.  New  requirement  to  permit 
completion  of  a  phase  of  the  WINGS 
program  as  satisfactory  completion  of  a 
biennial  flight  review  (BFR); 

5.  New  requirement  for  pilot 
applicants  to  receive  ground  training  on 
stall  awareness,  spin  entry,  spins,  and 
spin  recovery  techniques; 

6.  New  requirement  for  pilot 
appUcants  to  receive  flight  training  on 
flights  at  slow  airapeeds  with  realistic 
distractions  and  the  recognition  of  and 
recovery  fi^m  stalls; 

7.  New  requirement  for  flight 
instructor  applicants  to  receive  and 
demonstrate  actual  spin  training; 

8.  New  requirement  for  flight 
instructor  applicants  to  perform  a  spin 
demonstration  on  retests  when  the 
reason  for  the  failure  was  due  to 
deficiencies  of  knowledge  or  skill 
relating  to  stall  awareness,  spin  entry, 
spins,  or  spin  recovery  techniques; 

9.  New  requirement  that  FAA 
inspectors  and  designated  pilot 
examiners  may  accept  instructor 
endorsements  for  the  spin 
demonstration  on  practical  tests  for 
flight  instructor  applicants: 
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10.  New  requirement  in  part  141  that 
a  chief  or  assistant  chief  flight  instructor 
only  has  to  be  available  by  telephone, 
radio,  or  other  electronic  means  during 
the  time  that  instruction  is  given  for  an 
approved  coiu-se  of  training; 

11.  New  requirement  in  part  141  for 
initial  designation  of  assistant  chief 
flight  instructors  that  are  one  half  the 
requirements  of  chief  flight  instructors; 

12.  New  requirement  to  eliminate  the 
100-hour  ourency  experience 
requirement  in  part  141  fat  chief  flight 
instructors  to  obtain  initial  designation; 
and 

13.  New  requirement  to  eliminate  the 
25  mile  distance  restriction  for 
establishing  satellite  bases  in  part  141. 

This  NPRM  represents  Phase  2  of  the 
regulatory  review.  Phase  2  addresses 
issues  affecting  parts  1. 61, 141,  and 
143.  Prior  to  drafting  and  publishing 
this  NPRM,  the  FAA  issued  a  notice  of 
hearing  (54  FR  22732;  May  25, 1989) 
that  announced  4  public  hearings  and 
outlined  the  general  topics  for  this 
NPRM.  Foxa  pubUc  hearings  were  held 
before  the  drafting  and  publishing  of 
this  NPRM  as  part  of  Phase  2.  The 
hearings  were  held  in  Washington,  DC 
(September  12-13, 1989);  Chicago, 
Illinois  (September  19-20, 1989);  Los 
Angeles,  California  (October  3-4, 1989); 
and  Orlando,  Florida  (October  16-17. 
1989). 

Phase  2  also  involves  a  Pilot  and 
Flight  Instructor  Job  Task  Analysis 
(JTA),  completed  on  March  31, 1989, 
which  consolidated  the  results  of  a 
study  on  areas  of  pilot  knowledge, 
skills,  abilities,  and  attitudes  required  in 
today's  aviation  environment.  The  JTA 
provided  the  framework  for  this  phase 
of  the  regulatory  review  and  provides 
Information  for  use  in  training  programs 
and  practical  test  standards.  A  copy  of 
the  JTA  is  available  for  examination  in 
Docket  No.  25627  and  for  purchase  on 
a  diskette  through  the  National 
Technical  Information  Service  (NTIS), 
Springfield.  Virginia  22161,  (703)  487- 
4650.  The  cost  of  the  diskette  is  $55  in 
the  United  States  and  the  NTIS  order 
number  is  PB89-167845CAU. 

Most  of  the  JTA  consisted  of  data, 
based  on  experts'  opinions,  used  to 
quantify  the  relative  importance  of 
knowledge,  skills,  abilities,  and 
attitudes.  The  JTA  also  included  a  panel 
that  discussed  current  and  future  pilot 
training  needs.  A  transcript  of  the 
panel's  deliberations  is  contained  in 
E)ocket  No.  25627.  The  panel's  objective 
was  to  project  pilot  training  needs  3  to 
10  years  into  the  fiitiue.  The  panel 
discussed  changing  technology,  airline 
pilot  requirements,  airspace,  training, 
instructors,  and  aviation  economics. 


In  addition,  on  February  9  and  10. 
1993,  the  FAA  conducted  Information 
gathering  meetings  with  a  number  of 
aviation  cvganizations  and  schools  on 
the  comments  received  in  Docket  No. 
25627.  These  meetings  concerned  issues 
raised  during  the  public  hearings  that 
were  held  in  Washington,  DC 
(September  12-13, 1989);  Chicago, 
Illinois  (September  19-20, 1989);  Los 
Angeles,  California  (October  3-4, 1989); 
and  Orlando,  Florida  (October  16-17, 
1989),  and  the  information  received 
during  the  JTA  that  was  completed  on 
March  31, 1989.  Because  so  much  time 
had  passed  since  the  time  of  the 
hearings,  receipt  of  comments  to  the 
docket,  and  the  JTA,  the  FAA  decided 
to  update  its  information.  The  Invitees 
were  selected  as  a  result  of  their 
organizations'  and  schools'  past 
Involvement  in  this  regulatory  review. 
The  FAA  is  conunltted  to  developing 
rules  that  are  fair  and  reasonable,  and 
yet  maintain  a  high  degree  of  pilot 
training  and  qualification.  The 
following  organizations  and  schools 
attended  these  meetings:  General 
Aviation  and  Manufocturlng 
Association  (GAMA),  National  Air 
Transport  Association  (NATA). 
Jeppesen-Sanderson,  National 
Association  of  Flight  Instructors  (NAFI), 
Balloon  Federation  of  America  (BFA), 
Farrlngton  Aircraft,  Aircraft  Owners  and 
Pilots  Association  (AOPA),  AOPA 
Safety  Foundation,  Experimental 
Aircraft  Association  (EAA),  Helicopter 
Association  International  (HAI),  Soaring 
Society  of  America  (SSA),  Embry  Riddle 
Aeronautical  University  (ERAU),  Parks 
College  of  St.  Louis,  and  American 
Flyers. 

There  have  been  some  preliminary 
discussions  for  conducting  a  Phase  3  of 
this  regulatory  review.  However,  no 
schedule  has  been  established  for  Phase 
3.  If  a  Phase  3  is  conducted,  it  would  be 
a  comprehensive,  long-term  effort  to 
address  pilot,  flight  instructor,  and 
ground  Instructor  requirements  for  the 
year  2010  and  beyond. 

1.  Notice  No.  92-10,  Aircraft  Flight 
Simulator  Use  ia  Pilot  Training,  Testing, 
and  Checking  at  Training  Centers 

On  August  11, 1992,  the  FAA  issued 
notice  of  proposed  rulemaking  (NPRM) 
No.  92-10,  "Aircraft  Flight  Simulator 
Use  in  Pilot  Training,  Testing,  and 
Checking  at  Training  Centers"  (57  FR 
35888-35938).  Although  the  flight 
simulator  NPRM  contains  several  issues 
related  to  this  NPRM,  the  FAA  has  tried 
to  make  these  rulemaking  projects 
separate  and  distinct  from  one  another. 
Despite  the  efforts  to  coordinate  these 
two  rulemaking  actions,  some  overlap 
still  exists.  However,  if  any 


discrepancies  have  occurred,  the  matter 
will  be  resolved  in  the  final  rule. 

2.  Experimental  Aircraft  Association 
(EAA)  Petition 

On  January  3, 1994,  the  FAA 
published,  without  comment  or 
endorsement,  a  petition  for  rulemaking 
submitted  by  EAA  (59  FR  31).  In  their 
petition,  the  EAA  requested  the 
following  changes  to  the  recreational 
pilot  certificate: 

(1)  Eliminating  the  requirement  that  a 
recreational  pilot  hold  at  least  a  3rd- 
class  medical  certificate; 

(2)  Requiring  a  recreational  pilot  to 
self  certify  that  he  or  she  has  no  known 
medical  deficiency  that  would  make 
him  or  her  unable  to  fly; 

(3)  Eliminating  the  50  nautical  mile 
limitation  for  those  pilots  who  obtain 
additional  training; 

(4)  Permitting  a  pilot  with  a  higher 
certificate  or  rating  who  no  longer  has 
a  medical  certificate,  but  who  self 
certifies  that  he  or  she  is  physically  fit 
to  fly,  to  exercise  the  privileges  of  a 
recreational  pilot  certificate,  subject  to 
the  limitations  of  the  recreational  pilot 
certificate;  and 

(5)  Eliminating  the  recreational  pilot 
certificate  limitations  for  cross  country, 
night  flight,  and  flight  into  airspace 
requiring  commimlcatlon  with  air  traffic 
control  for  those  pilots  with  higher 
certificates  and  ratings  who  no  longer 
have  medical  certificates,  but  who  self 
certify  that  they  are  physically  fit  to  fly. 

The  comment  penod  for  the  EAA 
petition  closed  on  March  4, 1994.  There 
were  over  one  thousand  conunents 
received.  The  majority  of  commenters 
voiced  overwhelming  support  for  the 
petition,  but  did  not  provide  any  data  or 
analysis.  Some  commenters,  including 
the  Civil  Aviation  Medical  Association 
(CAMA),  opposed  the  EAA  petition. 
CAMA  expressed  concern  with  the 
Impact  on  pubUc  health  and  welfare  of 
the  proposed  elimination  of  medical 
standaids  for  pilots  who  exercise  the 
privileges  of  a  recreational  pilot 
certificate.  One  specific  concern  of  those 
commentera  who  opposed  the  EAA 
petition  was  the  carrying  of  passengera 
by  a  pilot  who  does  not  hold  a  medical 
certificate.  The  FAA  has  reviewed  all 
comments  received  in  developing  this 
rulemaking  action.  The  vast  majority  of 
commentera  responding  to  this  petition 
were  individual  membera  of  the  aviation 
community  and  many  were  membera  of 
the  EAA. 

In  this  notice,  the  FAA  is  proposing 
to  permit  most  of  what  EAA  has 
requested.  The  FAA  is  not  proposing  to 
eliminate  the  recreational  pilot 
limitations  for  cross  country,  night 
flight,  and  flight  into  airapace  requiring 
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commimlcatlon  with  air  traffic  control 
for  those  pilots  with  higher  certificates 
and  ratings  who  no  longer  have  medical 
certificates,  but  who  self  certify  that 
they  are  physically  fit  to  fly.  The  FAA 
may  reconsider  this  issue,  however, 
based  on  comments  received. 

3.  General  Discussion  of  Principal  Issues 
An  This  NPRM 

This  NPRM  incorporates  many  of  the 
concepts  developed  through  the  public 
hearings,  the  JTA,  and  the  public 
comments  received  in  Docket  Nos. 
25627  and  25910. 

Docket  No.  25627  was  established  to 
receive  comments  throughout  the  entire 
regulatory  review  and  will  remain  open 
until  the  FAA  publishes  a  notice  of  its 
closing.  This  docket  facilitates  the 
orderly  flow  of  collecting  comments, 
recommendations,  and  ideas  bom  the 
public.  Docket  No.  25910  was 
established  to  receive  specific 
comments  from  the  public  on  NPRM 
No.  89-14,  which  was  the  Phase  1 
proposal. 

Tne  proposals  in  this  NPRM  cover  a 
broad  range  of  issues.  The  major 
proposals  Included  in  this  NPRM  are  as 
follows:  (1)  Clarify  and  standardize 
terminology;  (2)  establish  a  new 
powered-lift  category  rating;  (3) 
establish  separate  class  ratings  for 
nonpowered  and  powered  glidera;  (4) 
establish  a  flight  instructor  certificate  in 
the  lighter-than-air  category;  (5) 
establish  instrument  ratings  for  single- 
engine  airplanes,  multiengine  airplanes, 
airehips,  and  powered-lifts;  (6)  revise 
|the  recency  of  experience  requirements; 
i(7)  revise  recreational  pilot  certification 
tand  authorization  requirements;  (8) 
require  hirnian  factora  training  for  all 
certificates  and  ratings;  (9)  replace  flight 
proficiency  requirements  for  training 
iand  certification  with  more  general 
approved  areas  of  operation;  (10)  revise 
the  training  times  for  the  aeronautical 
experience  requirements  to  permit  the 
student  and  the  instructor  to  tailor  the 
training  to  the  individual  student's 
needs;  (11)  remove  and  reserve  part  143 
and  establish  a  new  subpart  I  in  part  61 
for  ground  instructore;  (12)  require 
ground  instructor  certificates  to  be 
based  on  aircraft  category;  (13)  require 
applicants  for  a  groimd  Instructor 
certificate  to  accomplish  a  practical  test; 

(14)  revise  the  certification  and  test 
courses  in  part  141  to  accommodate  all 
aircraft  categories  and  new  technology; 

(15)  establish  a  check  instructor  position 
to  perform  student  and  instructor 
checks  and  tests  at  part  141  pilot 
schools;  (16)  delete  exceptions  that 
permit  pilots  to  be  certified  wrlthout 
meeting  the  English  language  fluency 
requirements;  (17)  revise  the  medical 


eligibility  requirements  for  applying  for 
all  certificate  levels  and  ratings  by  only 
requiring  applicants  to  hold  a  third  class 
medical  certificate;  and  (18)  delete  the 
requirement  for  recreational  pilots  to 
hold  a  medical  certificate. 

Due  to  the  length  of  this  notice,  the 
preamble  addresses  the  proposed 
changes  to  parts  61, 141,  and  143  in  two 
major  sections.  First,  a  general  subject 
discussion  of  major  issues  is  presented. 
Second,  proposed  changes  are  discussed 
briefly  in  a  section-by-section  analysis. 

It  should  be  noted  that  parts  61  and 
141  are  republished  here  in  their 
entirety.  All  sections,  except  those 
specifically  noted,  include  a  modified 
format,  standardized  terminology,  and 
the  deletion  of  gender  references. 
Several  sections,  which  are  noted  in  the 
section-by-section  discussion  contain  no 
revisions  or  editorial  changes.  Three  of 
these  sections,  §§61.58,  61.63,  and 
61.67,  have  been  proposed  to  be  revised 
in  NPRM  No.  92-10,  "Aircraft  Flight 
Simulator  Use  in  Pilot  Training,  Testing, 
and  Checking  at  Training  Centere,"  (57 
FR  35888-35938;  August  11. 1992).  In 
addition  to  proposed  additions, 
deletions,  and  substantive  changes  to 
the  regulations,  the  FAA  seeks  in  this 
proposal  to  continue  its  policy  of 
simplifying  regulations  through 
editorial  style  changes.  Wherever 
possible,  the  rules  are  broken  down  into 
brief  sentences  and  outline  format. 
Therefore,  some  section  numbering 
would  change  under  this  proposal.  In 
addition,  the  FAA  has  proposed 
numerous  non-substantive  changes  to 
the  regulations,  and  where  necessary 
has  proposed  numerous  revisions 
involving  clarity  and  conformity. 

B.  Part  61  Issues 

1.  Definition  of  Terms 

The  FAA  proposes  to  establish  a  new 
§  61.1a,  "Clarification  of  Terms."  The 
intent  of  the  section  is  to  ensure  more 
consistent  use  of  terms  throughout  the 
text  under  part  61.  The  terms  to  be 
clarified  include: 

a.  Aeronautical  Experience 

This  term  means  pilot  time  obtained 
in  an  aircraft,  flight  simulator,  or  flight 
training  device  for  meeting  the 
appropriate  training  and  flight  time  for 
an  airman  certificate,  rating,  flight 
review,  or  recency  of  flight  experience, 
of  part  61. 

b.  Airman  Certificate 

This  term  describes  a  pilot  certificate 
(other  than  a  student  pilot  certificate), 
flight  instructor  certificate,  or  a  ground 
instructor  certificate  that  is  issued  under 
part  61.  This  would  not  include  other 


airmen  as  described  in  the  Federal 
Aviation  Act  of  1958.  as  amended, 
which  also  applies  the  term  to 
repairmen,  mechanics,  aircraft 
dispatchera,  parachute  riggera,  other 
fli^t  crewmembere,  and  air  traffic 
controllers. 

c.  Authorized  Ground  Instructor 

This  proposal  includes  a  provision  to 
incorporate  part  143,  Ground 
Instructors,  into  part  61.  The  term 
would  describe  a  person  who  holds  a 
current  ground  instructor  certificate 
with  ratings  that  apply  to  the  training 
being  given,  and  who  is  authorized  by 
the  Administrator  to  give  that  training. 

d.  Authorized  FUght  Instructor 

This  term  would  clarify  that  a  flight 
instructor  must  hold  a  current  flight 
instructor  certificate  with  ratings  that 
apply  to  the  training  being  given,  and  be 
authorized  by  the  Administrator  to  give 
that  training. 

e.  Cross-Country  Time 

The  FAA  proposes  to  describe  cross 
country  time  for  three  separate 
circumstances:  (1)  For  persons  who  hold 
a  private,  commercial,  or  airline 
transport  pilot  certificate;  (2)  for  persons 
applying  for  a  private  or  commercial 
pilot  certificate  or  instrument  rating; 
and  (3)  for  military  pilots.  These  issues 
are  addressed  further  in  the  discussion 
of  logging  of  pilot  time. 

f.  Examiner 

The  term  would  refer  to  peraons 
authorized  to  conduct  practical  tests  or 
knowledge  tests  under  part  61. 

g.  Flight  Training 

The  term  would  refer  to  training 
received  from  an  authorized  flight 
.instructor  in  actual  flight  in  an  aircraft. 

h.  Ground  Training 

The  term  would  refer  to  training  other 
than  flight  training  received  from  either 
an  authorized  ground  instructor  or  an 
authorized  flight  instructor. 

i.  Instnunent  Approach 

This  term  would  define  an  instrument 
approach  as  an  approach  procedure 
defined  in  part  97  and  conducted  to  an 
established  minimum  descent  altitude 
(MDA)  or  decision  height  (DH),  or  if 
necessary,  to  a  higher  altitude  selected 
for  safety  reasons  by  ATC. 

j.  Instrument  Training 

The  term  would  refer  to  time  in  which 
instrument  training  is  received  from  an 
authorized  flight  instructor  under  actual 
or  simulated  instrument  fUght 
conditions. 
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k.  Knowledge  Test 

The  tenn  "knowledge  test"  would 
replace  "written  test."  The  FAA 
believes  the  term  "knowledge  test"  is  a 
more  inclusive  term,  referring  to  either 
tests  administered  with  pencil  and 
paper  or  by  computer  on  the 
aeronautical  knowledge  areas  in  part  61. 

1.  Practical  Test 

The  term  "practical  test"  would 
include  both  oral  and  flight  testing  or 
testing  in  an  approved  flight  simulator 
or  flight  training  device  on  the  approved 
areas  of  operation  for  an  airman 
certificate,  rating,  or  authorization. 

m.  Supervised  Pilot-in-Command  (PIC) 
Time 

The  term  "supervised  PIC  time" 
would  mean  aeronautical  experience 
flight  time  in  an  aircraft  that  applies  to 
either  a  student  pilot  or  pilot  who  is  not 
rated  in  the  aircraft,  but  is  under  the 
supervision  and  authorization  to 
conduct  the  flight  from  an  authorized 
flight  instructor.  The  purpose  for  this 
proposal  is  to  permit  student  pilots  and 
pilots  who  are  not  rated  in  the  aircraft, 
to  log  PIC  time  when  the  sole 
manipulator  of  the  controls.  This  will  be 
a  change  to  the  FAA's  existing  policy  on 
who  can  log  PIC  time.  In  the  paist,  the 
logging  of  PIC  time  in  §61.51  required 
the  person  to  be  a  rated  pilot,  the  sole 
manipulator  of  the  controls,  and  be 
rated  in  the  aircraft.  Furthermore, 
depending  on  the  crew  compliment 
specifications  set  forth  in  the  aircraft's 
flight  manual,  the  flight  instructor  may 
be  onboard  the  aircraft  in  an  assigned 
ciewmember  position.  The  flight 
instructor  is  expected  to  perform 
essential  crew  member  functions, 
evaluate  the  person's  ability  to  act  as  a 
PIC,  and  as  always  perform  essential 
safety-related  functions  in  the  case  of 
emergencies. 

n.  Training  Time 

A  definition  of  the  term  "training 
time"  would  mean  training  received:  (1) 
In  actual  flight  from  an  authorized  flight 
instructor;  (2)  on  the  ground  from  an 
authorized  ground  or  flight  instructor; 
or  (3)  in  a  flight  simulator  or  flight 
training  device  from  an  authorized 
ground  or  flight  instructor. 

2.  Areas  of  Operation 

The  FAA  proposes  a  significant 
change  in  the  regulatory  descriptions  of 
the  procedures  and  maneuvers  required 
of  applicants  for  the  various  pilot 
certificates  and  ratings.  Under  the 
proposed  new  concept,  the  FAR  would 
specify  general  areas  of  operation  to  be 
covered  in  flight  training  and  practical 
tests  for  pilot  and  flight  instructor 


certificates  and  ratings  and  in  training 
and  testing  for  groimd  instructors.  Many 
specific  flight  proficiency  requirements 
currently  in  the  FAR  would  be  deleted. 
The  specific  tasks  for  the  training  and 
practical  tests  would  be  listed  in  the 
standards  for  each  practical  test  for  each 
certificate  and  rating.  The  piupose  of 
this  approach  is  to  permit  greater 
flexibility  in  updating  the  training  and 
testing  maneuvers  and  procedures 
required  of  pilot  and  flight  instructor 
applicants. 

For  example,  under  ciurent  §  61.107 
an  applicant  for  a  private  pilot 
certificate  with  an  airplane  category  and 
single-engine  class  rating  must  receive 
training  on  "emergency  operations, 
including  simulated  aircraft  and 
equipment  malfunctions."  The 
proposed  areas  of  operation  for  the  same 
applicant  would  require  training  on 
"emergency  operations;"  however,  the 
tasks  for  the  required  training  and 
practical  test  for  an  airplane  category 
and  single-engine  class  rating  would 
include  a  task  for  emergency  approach 
and  landing  (simulated)  and  a  task  for 
system  and  ecjuipment  malfunctions. 

For  convemence,  the  areas  of 
operation  for  each  category  and,  in  some 
cases,  for  each  class  of  aircraft  under 
each  certificate  or  rating  would  be  listed 
separately.  This  would  result  in  a 
certain  amoimt  of  redundancy  because 
many  areas  of  operation  would  be 
common  to  more  than  one  category  and 
class  of  aircraft.  However,  the  FAA 
proposes  this  method  of  listing  areas  of 
operation  to  avoid  requiring  users  to 
consult  more  than  one  list  to  identify 
the  areas  pertinent  to  their  individual 
situation. 

In  conjunction  with  using  general 
terms  to  refer  to  maneuvera,  the  term 
"slow  flight"  would  be  used  in  place  of 
previously  used  terms  such  as 
"minimum  controllable  airspeed"  and 
the  more  recent  term,  "flight  at  slow 
airspeeds  with  realistic  distractions." 
The  FAA  is  not  proposing  a  change  in 
the  concept;  the  details  of  the 
maneuvers  and  procediues  will 
continue  to  be  established  through  the 
appropriate  practical  test  standards. 

The  use  of  areas  of  operation  is 
consistent  with  public  response  to  the 
issue  addressed  in  the  Notice  of 
Hearings  of  whether  the  specific  tasks  or 
requirements  in  the  Practical  Test 
Standards  (PTS)  should  be  included  in 
the  FAR  The  FAA  believes  the  PTS 
should  remain  separate  from  the 
regulations  to  maintain  the  flexibility 
needed  for  revising  and  updating  the 
PTS.  Some  commentera  suggested 
listing  specific  areas  of  o{)eration  rather 
than  specific  pilot  operations  in  the 
regulations  regarding  pilot  operations. 


The  \xae  of  areas  of  operation  would 
permit  the  practical  test  requirements, 
and  hence,  specific  training 
requirements,  to  keep  pace  with 
technological  change.  For  example,  the 
current  rule  lists  pilot  operation 
procedtures  for  equipment  that  is  no 
longer  common  and  does  not  include 
procedures  for  newer  equipment  (e.g.. 
Electronic  Flight  Instrument  System 
(EFIS),  LORAN-^:). 

3.  New  Aircraft  Category.  Classes 

This  proposal  would  establish  a  new 
aircraft  category  for  pilot  certification — 
the  powered-lift.  The  FAA  also  proposes 
to  establish  two  aircraft  classes  within 
the  glider  category:  powered  glider  and 
nonpowered  glider. 

a.  Powered-Lift 

The  FAA  anticipates  that  one  of  the 
most  significant  future  developments  in 
the  NAS  will  be  the  introduction  of  a 
new  category  of  aircraft,  the  powered- 
lift,  into  civil  application.  According  to 
the  FAA's  Interim  Airworthiness 
Criteria  Powered-Lift  Transport 
Category  Aircraft  (Department  of 
Transportation,  Federal  Aviation 
Administration,  Southwest  Region,  July 
1988),  powered-lifts  resemble  airplanes 
and  rotorcraft  in  many  respects.  The 
docimient  addresses  airworthiness 
standards  for  multiengine  tiubine 
transport  category  aircraft  that  use 
power  for  lift,  propulsion,  and  control. 

Powered-lift  aircraft  have  vertical 
take-off  and  landing  and  hovering 
capability  like  helicopters,  but  they  also 
may  fly  at  higher  airspeeds  like 
airplanes.  The  low  airspeed  capability 
may  be  provided  by  either  aircraft 
configuration  changes  (tilt-wing,  tilt- 
rotor,  tilt-propeller),  thrust  vectoring, 
direct-lift  engines,  or  other  powered-lift 
concepts. 

Powered-lift  aircraft  will  require  a 
new  set  of  pilot  knowledge,  skills,  and 
abilities.  Therefore,  the  FAA  proposes  to 
create  a  new  powered-lift  aircraft 
category  rating  in  §  61.5  for  certification 
of  private,  commercial,  and  airline 
transport  pilots,  and  for  flight  instructor 
and  ground  instructor  certificates.  The 
FAA  also  proposes  to  create  a 
corresponding  instnunent  rating  for 
powered-lift  aircraft.  Tlie  FAA  does  not 
propose  to  extend  recreational  pilot 
certification  in  proposed  subpart  D  to 
include  the  powered-lift  category  rating. 

The  FAA  has  considered  various 
approaches  to  pilot  certification  for 
powered-lift  aircraft.  For  example,  the 
FAA  considered  whether  powered-lift 
should  be  a  se{>arate  category,  with  or 
without  class  ratings,  such  as  tilt-rotor, 
tilt-wing,  ducted  fan,  and  vectored 
thrust.  Another  approach  considered 
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was  creating  a  powered-lift  class  rating 
within  the  rotorcraft  category.  The  FAA 
also  considered  proposing  to  require  a 
type  rating  for  every  make  and  model  of 
powered-lift  aircraft. 

Based  on  available  information,  the 
FAA  has  concluded  that  safety  needs 
will  be  met  by  establishing  a  separate 
aircraft  category  only.  Under  proposed 
§61.31,  type  ratings  would  not  be 
required  for  powered-lift  aircraft  except 
for  large  aircraft  or  as  specified  by  the 
Administrator  under  aircraft  type 
certificate  procedures.  The  FAA  has 
determined  that  requiring  additional 
requirements  beyond  this  type  rating 
requirement  at  this  time  might 
discourage  the  development  of  smaller 
powered-lift  aircraft  intended  for 
general  aviation.  Thus,  it  does  not 
appear  feasible  to  establish  class  ratings 
at  this  time. 

In  general,  the  aeronautical 
experience  hour-requirements  for 
powered-lift  category  ratings  would 
parallel  those  for  airplanes  and 
helicopters.  For  example,  proposed 
§61.87,  Solo  flight  requirements,  would 
require  powered-lift  student  pilots  to 
meet  the  same  requirements  as  both 
airplane  and  helicopter  student  pilots. 
Similar  overlap  would  occur  in  the 
areas  of  operation  for  private  and 
commercial  pilot  training  and 
certification. 

Aeronautical  knowledge  requirements 
for  commercial  pilot  certification  would 
be  the  same  as  those  for  helicopters  (a 
single  set  of  aeronautical  knowledge 
areas  is  proposed  for  all  aircraft 
categories  at  the  private  pilot  level). 
Areas  of  operation  for  the  instnunent 
rating  under  proposed  §  61.65  would  be 
the  same  as  for  airplanes. 

b.  Glider  Class  Ratings 

The  FAA  proposes  to  divide  the  glider 
category  into  two  classes  for  pilot 
certificates  and  ratings:  powered  glider 
and  nonpowered  glider.  The  term 
"powered  glider"  includes  self- 
launching  sailplanes,  powered 
sailplanes,  motorized  sailplanes,  and 
motorgliders.  Some  of  these  aircraft  are 
designed  primarily  for  high  performance 
and  competitive  flying;  others  are  more 
suitable  for  training.  The  low  power-to- 
weight  ratio  and  relatively  low  wing 
loadings  generally  found  in  powered 
gliders  produce  performance 
characteristics  that  are  similar  to  low- 
powered,  light  fixed-wing  aircraft. 
Specific  knowledge  and  skills  are 
needed  for  the  safe  and  efficient 
operation  of  these  aircraft  in  the  NAS. 

Powered  gliders  may  be  flown  long 
distances  and  through  complicated 
airspace  by  pilots  holding  only  glider 
category  ratings,  which  does  not  imply 


knowledge  of  communication  or  radio 
navigation  procedures.  Powered  gliders 
require  knowledge  levels  similar  to 
those  of  powered  aircraft.  The  FAA 
believes  that  another  cation  to 
establishing  glider  class  ratings  would 
be  to  treat  powered  gliders  as  single- 
engine  airplanes.  However,  the  FAA 
believes  that  treating  powered  gliders  as 
airplanes  would  be  a  more  restrictive 
approach.  Therefore,  the  FAA  proposes 
to  pursue  the  class  rating  approach. 

"The  FAA  proposes  to  convert  ciurent 
glider  pilot  and  flight  instructor 
certificates  to  the  new  class  ratings  over 
a  2-year  period.  A  person  who  cxurently 
holds  a  private  or  commercial  pilot 
certificate  with  a  glider  category  rating 
could  also  obtain  a  nonpowered  class 
rating  if  the  person  passed  a  practical 
test  in  a  nonpowered  glider,  or  obtain  a 
powered  class  rating  if  the  person 
passed  a  practical  test  in  a  powered 
glider. 

Currently,  the  FAR  does  not  address 
powered  gliders.  For  example,  §§  61.107 
and  61.127,  which  address  flight 
proficiency  for  private  and  commercial 
pilot  applicants,  require  training  in 
glider  launches  by  ground  (auto  or 
winch)  or  aero  tows,  and  limits  the 
applicant's  certificate  to  the  type  of  tow 
selected.  The  PTS  for  gliders  include  a 
powered  glider  self-launch  limitation 
and  specific  tasks  for  powered  gliders. 
The  FAA  also  has  addressed  the  unique 
characteristics  of  powered  gliders  in 
Advisory  Circular  (AC)  61-94,  "Pilot 
Transition  Course  for  Self-Launching  or 
Powered  Sailplanes  (Motorgliders)." 
The  AC  recommends  procedures  and 
standards  for  glider  pilots  who  want  to 
accomplish  a  practical  test  in  powered 
gliders. 

For  holders  of  a  flight  instructor- 
glider  certificate,  the  conversion  would 
be  based  on  the  type  of  training  the 
instructor  has  given.  To  obtain  a  flight 
instructor  certificate  for  nonpowered 
gliders,  an  instructor  would  be  required 
to  have  given  at  least  20  hours  of  flight 
training  in  a  nonpowered  glider  and 
recommended  at  least  one  student  for  a 
practical  test  for  a  glider  category  rating 
(the  proposed  rule  does  not  specify 
powered  or  nonpowered),  and  that 
student  would  have  to  have  passed.  To 
obtain  a  flight  instructor  certificate  for 
powered  ghders,  a  flight  instructor  with 
a  glider  category  rating  could  be  eligible 
to  obtain  a  flight  instructor  certificate 
with  a  glider  category  and  powered 
class  rating  if  the  instructor  had  given 
20  hours  of  flight  training  in  a  powered 
glider  and  recommended  at  least  one 
student  for  a  practical  test  for  a  glider 
category  and  powered  class  rating,  and 
that  student  would  have  to  have  passed. 


4.  New  Instrument  Ratings 

The  FAA  pro[)oses  to  amend  §  61.5  to 
establish  four  additional  instrument 
ratings:  Airship,  single-engine  airplane, 
multiengine  airplane,  and  powered-lift. 
Corresponding  flight  instructor 
instrument  ratings  for  those  specific 
aircraft  also  are  proposed. 

a.  Airehip  Instrument  Rating   . 

Under  the  current  FAR,  the 
commercial  pilot  certificate  for  airships 
includes  training  and  testing  on 
instrument  flight  maneuvers  and 
procedures  and  instrument  flight  rules 
(IFR).  Currently,  there  is  no  separate 
instrument  rating  for  airship  pilots.  The 
proposal  to  establish  a  separate 
instrument  rating  for  airships  is  in 
response  to  current  trends  in  design  and 
certification  of  airships.  These  trends 
are  toward  smaller  airships  with 
specific  intended  uses,  such  as  daytime 
aerial  advertising.  These  airships  are  not 
designed  or  equipped  for  flight  in 
instrument  conditions,  and  therefore, 
pilots  who  train  in  these  aircraft  must 
either  incur  the  expense  of  training  in 
IFR-equipped  airships  or  seek  an 
exemption  from  the  regulation.  Industry 
experience  indicates  that  the  smaller, 
non-IFR-equipped  airships  in  which  the 
pilots  train  are  generally  the  same 
airahips  those  pilots  will  fly  when  they 
are  certificated.  Therefore,  the  FAA  has 
concluded  it  is  reasonable  to  separate 
the  instrument  rating  requirements  from 
the  commercial  pilot  certification 
requirements. 

Historically,  the  airship  industry  has 
consisted  of  larger  blimps  and  dirigibles 
that  are  certificated  for  operations 
including  IFR,  visual  fli^t  rules  (VFR), 
and  day  and  night  flight.  But  very  few 
airships  operate  in  the  United  States, 
and  the  growth  of  the  industry  has  been 
slow,  with  few  pilots  being  certificated. 
However,  the  FAA  notes  that  smaller, 
foreign-built  airships  are  being  operated 
in  the  United  States.  It  is  hoped  diat 
these  signs  of  growth  of  the  industry 
will  be  accompanied  by  the  need  for 
more  airship  pilots.  A  separate  airship 
instrument  rating  will  remove  an 
obstacle  to  certification  of  commercial 
airship  pilots  desiring  to  fly  these 
smaller  airships,  and  help  foster  growth 
of  this  small  segment  of  the  aviation 
industry. 

The  FAA  proposes  to  delete  airship 
instrument  knowledge  requirements 
from  existing  §  61.125  and  delete 
current  §  61.135,  which  refers  to 
aeronautical  experience  requirements. 
The  FAA  proposes  to  incorporate  in 
§  61.65,  flight  training  and  skill 
requirements  for  airship  instrument 
ratings.  For  pilots  who  do  not  hold  an 
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airship  instrument  rating,  §  61.139 
would  be  amended  to  require  a 
limitation  to  the  commercial  pilot 
certificate-airship  that  prohibits  the 
carriage  of  passengers  for  hire  in 
airships  on  cross-country  flight  or  at 
ni^t. 

The  proposal  includes  a  system  of 
conversion  of  current  commercial 
certificates  to  commercial  certificates 
with  an  instrument  rating.  Under 
proposed  §  61.5,  "Certificates  and 
ratings  issued  under  this  part,"  the 
holder  of  a  commercial  pilot  certificate 
with  a  lighter-than-air  category  rating 
and  an  airship  class  rating  would  be 
permitted  to  exchange  that  certificate  for 
a  certificate  with  an  instrument-airship 
rating,  if  that  person  receives  an 
endorsement  from  an  authorized  flight 
instructor  who  holds  an  instrument- 
airship  rating  on  the  flight  instructor 
certificate,  and  that  flight  instructor  has 
observed  that  person  perform  10  hours 
of  PIC  time  in  an  airship  under  IFR.  or 
that  person  passes  the  instrument 
proficiency  test  of  §  61.57  in  an  airship, 
and  the  test  was  conducted  by  an 
examiner. 

b.  Instrument  Ratings — ^Airplanes 

The  FAA  proposes  to  amend  §  61.5  to 
establish  separate  instrument  ratings  for 
single-engine  and  multiengine  airplanes 
.and  to  establish  corresponding 
instrument  ratings  for  flight  instructor 
certificates. 

Under  the  proposal  a  person  who 
passes  the  practical  test  for  an 
instrument  rating  in  a  single-engine 
airplane  would  be  issued  a  pilot 
certificate  with  an  instrument-airplane 
single-engine  rating.  If  that  person  holds 
a  multiengine  airplane  class  rating  and 
desires  an  instnunent-airplane 
multiengine  rating,  the  person  would  be 
required  to  pass  a  practical  test  for  an 
instrument  rating  in  a  multiengine 
airplane.  The  proposal  would  permit  a 
person  who  holds  both  a  single  engine 
and  multiengine  airplane  class  rating 
and  passes  a  practical  test  for  an 
instnunent-airplane  multiengine  rating, 
to  be  allowed  to  exercise  instrument 
privileges  in  single-engine  airplanes. 

In  addition,  a  person  who  desires  to 
train  students  who  want  an  instnunent- 
airplane  single-engine  rating  would  be 
required  to  pass  a  practical  test  for  a 
flight  instructor  certificate  with  an 
instrument-airplane  single-engine 
rating.  If  that  person  desires  to  train 
students  who  want  an  instnunent- 
airplane  multiengine  rating,  the  person 
would  be  required  to  pass  a  practical 
test  for  a  flight  instructor  certificate  with 
an  instrument-airplane  multiengine 
rating.  A  person  who  passes  a  practical 
test  for  a  flight  instructor-instnunent- 


airplane  multiengine  rating  and  also 
holds  a  flight  instructor  single-engine 
airplane  class  rating  would  be  permitted 
to  train  students  for  an  instnunent- 
airplane  single-engine  rating. 

This  proposal  is  consistent  with  FAA 
policy  in  effect  since  October  1984, 
which  requires  applicants  for 
multiengine  airplane  class  ratings  to 
demonstrate  instrument  proficiency  on 
their  multiengine  practical  test  if  they 
have  an  airplane  instrument  rating  and 
desire  IFR  privileges  for  their 
multiengine  rating.  The  policy  was 
instituted  based  on  an  NTSB 
recommendation  that  followed  an 
investigation  of  a  1981  multiengine 
airplane  accident.  The  NTSB  concluded 
that  the  accident  may  have  been  caused 
by  excessive  airloads  generated  by  a 
nose-up  control  input  by  the  pilot  at 
high  speed.  This  resulted  in  an  in-flight 
breakup  of  the  aircraft.  The  pilot  had 
acquired  his  instrument  rating  in  a 
single  engine  airplane,  had  limited 
experience  in  operation  of  multiengine 
airplanes  in  instrument  meteorological 
conditions,  and  had  no  multiengine 
instrument  training. 

Under  the  ciurent  FAA  policy, 
applicants  for  a  multiengine  airplane 
class  rating  who  hold  an  instrument 
rating  for  airplanes  are  required  to 
demonstrate  instrument  proficiency  in 
multiengine  airplanes.  If  the  applicant 
chooses  not  to  demonstrate  instrument 
proficiency,  their  multiengine  airplane 
rating  is  limited  to  VFR  privileges  only. 
If  an  applicant  with  single-engine  and 
multiengine  class  ratings  takes  the 
instrument  practical  test  in  a 
multiengine  airplane,  no  restriction  is 
added  to  the  certificate.  For  example,  a 
certificated  pilot  who  holds  a 
multiengine  class  rating  with 
instrument  privileges  for  airplanes,  and 
who  applies  for  an  airplane  single- 
engine  class  rating,  may.  upon 
successful  completion  of  the  airplane 
single-engine  practical  test,  exercise 
instrument  privileges  in  both  classes  of 
aircraft  without  showing  instrument 
proficiency  in  single-engine  airplanes. 

The  FAA  proposes  to  allow  2  years  for 
pilots  and  flight  instructors  who 
currently  hold  single-engine  and 
multiengine  airplane  class  ratings  and 
an  instrument — airplane  rating  to 
convert  to  the  new  single-engine  and 
multiengine  instrument  ratings.  With 
the  exception  of  those  pilots  who 
received  an  instrument  rating  before  the 
ciurent  policy  became  effective,  the 
proposed  conversion  would  ensure  that 
pilots  who  obtain  instrument  privileges 
in  multiengine  airplanes  have 
demonstrated  instnunent  proficiency  in 
multiengine  airplanes. 


Under  the  proposed  rule,  a  person 
who  holds  a  private  or  commercial  pilot 
certificate  with  an  airplane  category 
rating  and  an  instrument — airplane 
rating  would  be  p>ermitted  to  exchange 
that  certificate  for  the  new  proposed 
certificate.  The  new  private  or 
commercial  pilot  certificate,  as 
appropriate,  would  have  either  an 
instrument — airplane  single-engine 
rating  or  instrument — miiltiengine  class 
rating.  For  example,  a  person  would  be 
entitled  to  obtain  an  instrument — 
airplane  single-engine  rating  if  that 
person  had  an  airplane  single-engine 
class  rating  and  had  satisfactorily 
completed  the  practical  test  for  an 
instrument  rating  in  a  single-engine 
airplane. 

Under  the  proposal,  a  person  could 
exchange  their  certificate  for  a 
certificate  with  an  instrument-airplane 
multiengine  rating  if  one  of  the 
following  conditions  were  met: 

(1)  That  person  had  an  airplane 
multiengine  class  rating  and  had 
satisfactorily  completed  the  practical 
test  for  an  instrument  rating  in  a 
multiengine  airplane; 

(2)  That  person  had  an  airplane 
multiengine  class  rating  and  had 
satisfactorily  completed  the  practical 
test  for  an  instrument  rating  in  a  single 
engine  airplane  and  also  demonstrated 
instrument  proficiency  diuing  the 
practical  test  for  the  multiengine  class 
rating  such  that  the  person's  certificate 
did  not  bear  the  Umitation  "Airplane 
Multiengine  VFR  Only;"  or 

(3)  That  person  had  an  airplane 
multiengine  class  rating  and  had 
satisfactorily  completed  the  practical 
test  for  an  instrument  rating  in  a  single- 
engine  airplane  before  October  1, 1984, 
the  date  on  which  the  FAA  policy, 
which  requires  multiengine  candidates 
to  demonstrate  instrument  proficiency 
when  seeking  instrument  privileges, 
took  efliect. 

Under  the  proposal,  in  any  of  the 
above  three  cases,  a  pilot  with  a  single- 
engine  airplane  class  rating  would  also 
be  entitled  to  the  privileges  of  an 
instrument-airplane  single-engine   . 
rating.  A  person  with  a  flight  instructor 
certificate  and  an  instrument-airplane 
rating  would  be  able  to  obtain  a  flight 
instructor  certificate  with  an 
instrument-airplane  single-engine  or  an 
instnunent-airplane  multiengine  rating. 

A  person  would  be  able  to  receive  a 
flight  instructor  certificate  with  an 
instrument-airplane  single-engine  rating 
by  having  given  at  least  20  hours  of 
flight  training  in  a  single-engine 
airplane  for  the  issuance  of  an 
instrument-airplane  rating  as  a 
certificated  flight  instructor.  The  person 
also  would  be  required  to  have 
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recommended  at  least  one  student  for  a 
practical  test  for  the  issuance  of  an 
instrument-airplane  rating  and  the 
recommended  student  would  have  had 
to  pass  the  practical  test. 

A  person  would  be  able  to  receive  a 
flight  instructor  certificate  with  an 
instrument-airplane  multiengine  rating 
by  having  given  at  least  20  hours  of 
flight  training  in  a  multiengine  airplane 
for  the  issuance  of  an  instrument- 
airplane  rating  as  a  certificated  flight 
instructor.  The  person  also  would  be 
required  to  have  recommended  at  least 
one  student  for  a  practical  test  for  the 
issuance  of  an  instnunent-airplane 
rating  and  the  recommended  student 
would  have  had  to  pass  the  practical 
test. 

The  FAA  invites  comments  on  the 
conversion  process  proposed  for  the 
instrument-airplane  ratings. 

c.  Instrument  Rating — ^Powered-lift 

In  addition  to  proposing  a  new 
powered-lift  aircraft  category  rating,  the 
FAA  proposes  to  amend  §  61.5  to 
establish  a  new  instrument  rating  for 
powered-lift.  The  FAA  also  proposes  to 
establish  a  corresponding  powered-lift 
instrument  rating  for  the  flight 
instructor  certificate.  The  FAA  invites 
comments  on  the  proposal  to  establish 
this  new  instrument-powered-lift  rating 
and  the  powered-lift  instrument  rating 
for  the  flight  instructor  certificate. 

5.  Lighter-Than-Air  Fli^t  Instructor 
Certificate 

Under  ciurent  regulations,  any 
commercially  Ucensed  lighter-than-air 
pilot  may  provide  flight  training  in  the 
class  of  aircraft  in  which  commercial 
privileges  are  held  (i.e.,  airship  or  free 
balloon).  A  lighter-than-air  commercial 
pilot  who  gives  training  under  the 
authority  of  existing  §  61.139  is  not 
bound  by  any  of  the  recordkeeping 
requirements,  authorizations,  and 
limitations  that  apply  to  certificated 
flight  instructors  for  the  other  categories 
of  aircraft.  Under  the  current  PTS, 
commercial  lighter-than-air  applicants 
must  be  tested  in  all  phases  of  the  flight 
instructor  area  even  if  the  appUcant 
does  not  plan  to  train. 

Several  balloon  operators  who  made 
presentations  at  the  public  hearings  or 
submitted  comments  to  the  docket 
favored  the  establishment  of  a  flight 
instructor-balloon  rating.  Two  balloon 
organizations  indicated  that,  with  the 
exception  of  those  instructors  associated 
with  part  141«6chools,  the  current 
training  in  balloons  does  not  provide 
quality  control  measures  for  flight 
instructors.  Several  commenters  said 
that  the  training  and  renewal 
requirements  for  balloon  instructors 


should  be  the  same  or  similar  to  those 
required  of  other  aircraft  flight 
instructors.  The  commenters  also 
recommended  that  a  proposal  for  a 
flight  instructor-balloon  rating  should 
require:  (1)  A  minimum  number  of 
hours  as  PIC;  (2)  a  biennial  renewal 
requirement;  and  (3)  a  passing  grade  on 
written  and  practical  lasts.  In  addition, 
the  commenters  recommended  that  such 
a  proposal  should  provide  for  existing 
balloon  instructors  to  convert  to  the  new 
system. 

Comments  also  were  submitted  to  the 
docket  that  opposed  the  addition  of  a 
flight  instructor-balloon  rating.  One 
commenter  stated  a  majority  of  balloon 
instructors  would  not  elect  to  obtain  a 
flight  instructor  certificate,  creating  a 
hardship  for  future  pilots.  Several 
commenters  also  disagreed  with  the 
suggestion  that  a  specific  number  of 
hours  as  PIC  should  be  required  of 
current  commercial  pilots  to  obtain  their 
flight  instructor  certificates.  The 
commenters  stated  that  existing 
commercial  pilots  have  earned 
instructor  privileges  in  accordance  with 
today's  FAR  and  that  there  is  no  need 
for  a  minimum  hour  cutoff. 

The  FAA  has  determined  that  a  flight 
instructor  certificate  should  be  created 
for  the  hghter-than-air  category.  The 
present  system  of  incorporating  training 
privileges  into  commercial  certificates  is 
a  burden  on  commercial  pilots  who  do 
not  instruct.  The  intent  of  this  proposal 
is  to  ensure  that  those  who  perform 
flight  training  in  all  aircraft  categories 
and  classes  are  subject  to  flight 
instructor  training  and  renewal 
requirements.  The  FAA  proposes  to 
revise  §  61.5  to  establish  a  flight 
instructor-airship  rating  and  a  flight 
instructor-balloon  rating. 

The  proposed  revision  to  §  61.3 
includes  a  clause  to  permit  holders  of  a 
commercial  certificate  with  an  airship 
or  a  bee  balloon  class  rating  to  train  in 
the  appropriate  aircraft  for  2  years  after 
issuance  of  the  final  rule.  A  revision  to 
§61.187  is  proposed  that  would  require 
a  person  who  trains  an  applicant  for  a 
lighter-than-air  flight  instructor 
certificate  to  meet  the  same 
requirements  as  a  person  who  trains 
other  flight  instructor  appUcants. 

Under  the  FAA's  proposal,  a  person 
who  trains  flight  instructor  applicants 
for  a  lighter-than-air  category  rating 
would  be  required  to  have  held  a  flight 
instructor  certificate  for  at  least  24 
months  and  to  have  given  at  least  20 
hours  of  flight  training.  This  is  the  same 
minimum-hour  requirement 
recommended  by  the  Great  Eastern 
Balloon  Association  during  the  public 
hearings.  The  FAA  also  has  included  a 
provision  for  a  person  who  trains  flight 


instructor  applicants  in  an  FAA- 
approved  course.  This  person  could 
either  meet  the  24-month  and  20-hour 
requirement  or:  (1)  Have  trained  and 
endorsed  at  least  5  persons  for  a  pilot 
certificate  or  rating  practical  test;  (2) 
have  a  record  that  reflects  that  at  least 
80  percent  of  the  pereons  whom  the 
fli^t  instructor  has  endorsed  for  a 
practical  test  passed  that  test  on  their 
first  attempt;  and  (3)  have  given  at  least 
40  hours  of  flight  training  as  a 
certificated  flight  instructor. 

The  proposal  also  includes  a 
provision  for  practicing  lighter-than-air 
instructors  (with  commercial 
certificates)  that  requires  them  to  obtain 
flight  instructor  certificates  with  lighter- 
than-air  category  ratings  without 
passing  a  practical  test.  The  proposal 
would  revise  §  61.201  to  provide  a  2- 
year  transition  period  for  holders  of  a 
commercial  certificate  with  an  airship 
or  a  fr-ee  balloon  class  rating  to  obtain 
a  flight  instructor  certificate  with  an 
airship  or  a  balloon  rating.  If  this 
proposal  is  adopted,  the  FAA  is 
considering  allowing  the  conversion 
process  to  begin  before  the  effective  date 
of  the  proposed  rule. 

Under  tne  proposal,  to  obtain  a  flight 
instructor  certificate  with  a  lighter-than- 
air  category  rating,  an  applicant  would 
need  to  present  a  valid  commercial 
certificate  with  a  lighter-than-air 
category  rating  and  the  appropriate  class 
rating  and  have  given  at  least  20  hours 
of  flight  training  in  airships  or  free 
balloons,  as  appropriate,  as  a 
commercial  pilot.  The  applicant  would 
also  be  required  to  have  recommended 
at  least  one  student  for  the  issuance  of 
a  rating  in  an  airship  or  balloon,  as 
appropriate,  and  the  student  would 
have  had  to  pass  the  practical  test. 

The  proposal  includes  a  revision  to 
§  61.125  to  remove  the  requirements  for 
applicants  for  a  commercial  certificate, 
writh  a  lighter-than-air  category  rating 
and  an  airship  or  balloon  class  rating,  to 
obtain  knowledge  on  training. 

6.  Revision  of  Ground  Instructor 
Certificates  and  Ratings;  Inclusion  in 
Part  61 

Part  143,  "Ground  Instructors,"  is 
outdated  and  inadequate  for  defining 
ground  instructors'  privileges  and 
limitations,  or  their  training  and 
certification  requirements.  Under  the 
current  system,  the  ground  instructor 
certificate  is  obtained  on  the  basis  of 
written  tests  only,  with  no  practical  test. 
Although  a  recency  of  experience 
requirement  exists,  there  is  no  provision 
for  renewal  of  ground  instructor 
certificates.  In  addition,  ground 
instructor  certificates  will  be  revised  to 
distinguish  ratings  on  the  basis  of 
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aircraft  category  (i.e.,  ground  instructor- 
airplane,  ground  instructor-rotorcraft, 
ground  instructor-glider,  etc). 

To  make  the  ground  instructor 
certificate  more  compatible  with  the 
demands  of  current  training 
requirements,  the  FAA  proposes  to 
revise  regulations  on  ground  instructors 
and  address  the  groiuid  instructor 
certificate  in  a  new  subpart  I  in  part  61. 
Current  part  143,  Groimd  Instructors, 
would  be  removed  and  reserved.  Under 
the  proposal,  groxmd  instructor 
certificates  would  be  specific  to  aircraft 
categories.  A  practical  test,  as  well  as  a 
knowledge  test,  would  be  required.  The 
groimd  instructor  certificate  would  still 
not  expire,  but  new  recency  of 
experience  requirements  are  proposed 
in  order  for  a  person  to  continue 
exercising  the  privileges  of  the 
certificate.  This  proposal  would 
establish  recordkeeping  requirements 
for  groimd  instructors  and  clarify 
ground  insmictors'  privileges  and 
limitations. 

During  the  public  hearings, 
commenters  agreed  that  parts  81  and 
143  could  be  combined,  provided  the 
ground  instructor  certificate  is  retained. 
Commenters,  including  Embry-Riddle 
Aeronautical  University  (ERAU), 
Experimental  Aircraft  Association 
(EAA).  and  General  Aviation 
Manufactiuers  Association  (GAMA) 
recommended  that  appUcants  for  a 
ground  instructor  certificate  be  required 
to  pass  a  practical  test.  The  test  would 
include  an  oral  segment,  but  not  a  flight 
segment. 

This  proposal  is  based  largely  on  the 
public  comment.  The  proposal  also 
reflects  guidance  contained  in  FAA 
Order  8700.1,  "General  Aviation 
Operations  Inspector's  Handbook," 
chapter  159.  "Issuance  of  Ground 
Ins^ctor  Certificate  and  Added 
Ratings."  subpart  I  is  modeled  on 
existing  and  proposed  regulations  for 
training  and  certification  of  flight 
instructors.  The  intent  of  the  proposal  is 
to  recognize  the  importance  of  proper 
ground  training  and  to  make  the  ground 
instructor  certificate  more  meaningful. 

A  number  of  issues,  particularly 
administrative  issues,  ourently 
addressed  in  part  143,  such  as 
replacement  of  a  lost  certificate,  testing 
procediu^s.  and  change  of  address,  are 
addressed  in  there  respective  categories 
in  the  proposal,  along  with  other 
certificates  and  ratings.  The  proposed 
subpart  I  primarily  addresses  issues 
unique  to  the  groimd  instructor 
-certificate.  Some  of  the  major 
differences  between  proposed  subpart  I 
and  part  143  would  include  the 
following: 


7.  Eligibility  and  Tests 

The  proposal  for  the  ground  instructor 
certificate  and  rating  would  estabUsh  a 
requirement  for  English- language 
ability,  and  would  include  the  testing 
requirements.  The  required  tests  would 
include  a  test  on  the  hmdamentals  of 
instructing,  except  for  persons  who  are 
certificated  teachers  at  or  above  the 
seventh  grade  level,  employed  as  college 
or  university  instructors,  or  already  hold 
a  ground  or  flight  instructor  certificate. 
An  additional  knowledge  test  specific  to 
the  aircraft  rating  sought  and  an 
instrument  knowledge  test  in  the  case  of 
an  instrument  rating,  would  be  required 
as  well  as  a  practic^  test. 

Another  proposed  provision  would 
preclude  the  holder  of  a  flight  instructor 
certificate  from  taking  tests  for  and 
obtaining  a  ground  instructor  certificate 
with  the  same  aircraft  category  as 
already  specified  on  the  person's  flight 
instructor  certificate.  This  provision  is 
needed  because  the  ground  instructra- 
certificate  would  not  grant  additional 
privileges,  but  the  process  of  obtaining 
it  only  adds  to  the  FAA's  workload 
because  of  the  additional  tests. 
However,  the  applicant  may  seek  a 
ground  instructor  rating  for  a  different 
aircraft  category  (i.e.,  a  person  who 
holds  flight  instructor-airplane  single 
engine  may  apply  for  a  ground 
instructor-rotorcraft,  etc.). 

Some  commenters  recommended  that 
a  single  "aviation  instructor  certificate." 
be  established  in  lieu  of  separate  flight 
or  ground  instructor  certificates.  An 
aviation  instructor  certificate  could 
specify  ground  or  flight  instructor 
privileges  or  both.  After  reviewing  this 
recommendation,  the  FAA  believes  the 
required  knowledge,  skills,  and  abilities 
needed  to  instruct  in  the  different 
aircraft  categories  and  classes  and 
differences  between  flight  instructing 
and  g^und  instructing  makes  this 
difficult  to  comprehend  how  this  would 
be  better  than  the  current  system. 
However,  the  FAA  does  request 
comments  on  this  issue. 

8.  Training  Requirements 

An  appUcant  for  a  ground  instructor 
certificate  would  have  to  receive  ground 
training  on  required  aeronautical 
knowledge  areas  and  fundamentals  of 
instructing  from  a  person  who  meets 
minimum  experience  requirements.  The 
person  giving  the  training  would  have  to 
have  at  least  24  months  experience  as  a 
ground  instructor  or  flight  instructor, 
and  have  given  at  least  40  hours  of  flight 
or  ground  training.  However,  if  the 
ground  instructor  candidate  is  receiving 
training  in  a  course  approved  under  part 
141,  the  person  giving  the  training  could 


either  meet  the  24-month  and  40-hour 
experience  requirement,  or  could  have 
given  100  hours  of  ground  or  flight 
training.  As  an  alternative,  the 
applicant,  under  the  proposal,  could 
also  accompUsh  the  preparation  through 
an  independent,  or  home  study 
program.  Such  preparation  would  have 
to  be  reviewed  by  an  authorized 
instructor  who  meets  the  same 
experience  requirements;  the  instructor 
would  be  required  to  sign  an 
endorsement  of  the  applicant's 
independent  course  of  study. 

9.  Proficiency 

The  practical  test  for  a  ground 
instructor  certificate  would  cover 
approved  areas  of  operation  including 
preparing  and  conducting  lesson  plans, 
evaluating  student  knowledge,  and 
analyzing  and  correcting  common 
student  errors.  An  applicant  would  be 
required  to  teach  a  ground  school  lesson 
as  part  of  the  practical  test.  The  training 
for  the  practical  test  would  have  to  be 
given  by  a  person  who  meets  the  same 
minimum  experience  requirements  as 
for  the  knowledge  test,  although  no 
minimum  amount  of  training  would  be 
specified.  The  practical  test  would  be 
administered  by  an  examiner.  An 
applicant  for  an  additional  ground 
instructor  rating  would  not  be  required 
to  take  a  practical  test. 

10.  Privileges  and  Limitations 

Subject  to  the  limitations  specified  in 
part  61,  a  ground  instructor  would  be 
permitted  to  give  groimd  training  for 
aeronautical  knowledge  areas;  give 
endorsements  required  for  pilot,  ground 
instructor,  and  flight  instructor 
certificates  and  ratings;  give  the  ground 
training  portion  of  the  flight  review;  and 
give  recommendations  for  knowledge 
tests. 

11.  Records 

Under  the  proposed  recordkeeping 
requirements,  a  ground  instructor  would 
note  in  a  student's  logbook  or  training 
record  information  for  each  training 
session;  f.e.,  the  amount  of  time  of  the 
lesson,  date,  and  topics.  The  ground 
instructor  would  be  required  to 
maintain  a  record  of  the  following 
information:  the  name  of  each  student 
whose  logbook  or  training  record  that 
instructor  endorsed  for  satisfactory 
completion  of  a  course:  the  name  of 
each  student  endorsed  for  a  knowledge 
test  and  the  results  of  the  test;  the  name 
of  each  student  endorsed  (ft 
recommended  for  a  practical  test  and 
the  date  of  the  endorsement  or 
recommendation;  and  a  copy  of  the 
training  syllabus  for  each  student 
trained.  1110  records  would  be  required 


to  be  kept  for  3  years.  In  addition, 
although  the  proposed  rule  does  not 
specify  this,  ground  instructors  should 
log  the  time  during  which  they  give 
ground  training,  to  demonstrate 
sufficient  experience  giving  ground 
training  to  groimd  instructor  applicants. 

12.  Recency  of  Experience 

Existing  §  143.19  specifies  that  a 
ground  instructor  may  not  perform  the 
duties  of  a  ground  instructor  unless, 
within  the  12  months  before  intending 
to  perform  the  duties,  the  instructor  has 
served  for  at  least  3  months  as  a  ground 
instructor,  or  the  FAA  has  determined 
that  the  instructor  meets  the  standards 
prescribed  in  part  143.  Proposed 
§  61.225,  "Recency  of  experience  for  a 
holder  of  a  ground  instructor 
certificate,"  would  state  that  a  person's 
ground  instructor  certificate  remains 
current  for  providing  ground  training  for 
airman  certification  purposes,  provided 
that  person  has  either:  (1)  Trained  at 
least  one  student  and  endorsed  that 
student  for  a  practical  test;  or  (2) 
received  an  endorsement  fium  a  flight 
instructor  or  ground  instructor 
indicating  that  the  person  had 
demonstrated  satisfactory  knowledge  in 
the  areas  of  operation  that  apply  to  the 
person's  ground  instructor  ratings.  The 
FAA  believes  these  provisions  will 
ensure  that  ground  instructors  stay 
cuirent  on  industry  developments, 
without  imposing  significant  costs  and 
burdens  on  persons  who  hold  ground 
instructor  certificates. 

13.  Conversion  to  New  System  of 
Ground  Instructor  Certificate 

The  proposal  would  establish  a  2-year 
))eriod  during  which  holders  of  ground 
instructor  certificates  could  convert 
those  certificates  to  the  new  system.  The 
holder  of  a  ground  instructor  certificate 
with  a  basic  rating  or  an  advanced  rating 
would  be  permitted  to  exchange  that 
certificate  lor  a  ground  instructor 
certificate  with  an  airplane  category 
rating.  The  holder  of  a  ground  instructor 
certificate  with  an  advanced  rating  and 
an  instrument  rating  would  be 
permitted  to  exchange  that  certificate  for 
a  ground  instructor  certificate  with  an 
airplane  category  rating  and  instrument 
rating.  The  holder  of  a  ground  instructor 
certificate  who  also  holds  a  flight 
instructor  certificate  would  be  permitted 
to  exchange  the  ground  instructor 
certificate  for  a  ground  instructor 
certificate  with  the  same  aircraft 
category  and  instrument  ratings  as  on 
that  person's  flight  instructor  certificate. 


14.  Medical  Certificates 

a.  Medical  EUgibility  Requirement  for 
Applying  for  a  Pilot  or  FUght  Instructor 
Certificate 

The  FAA  proposes  to  change  the 
medical  certificate  requirements  for 
eligibihty  for  pilot  and  flight  instructor 
certificates.  Under  the  proposed 
revision  to  §  61.23  and  other  sections, 
applicants  would  only  need  a  third- 
class  medical  certificate  to  be  eligible  to 
apply  for  a  private,  commercial,  or  an 
airline  transport  pilot  or  flight  instructor 
certificate.  Requirements  for  exercising 
the  privileges  of  each  certificate  would 
remain  as  they  are  now.  That  is,  a 
second-class  medical  certificate  still 
would  be  required  to  exercise  the 
privileges  of  a  commercial  pilot 
certificate,  and  a  first-class  medical 
certificate  would  be  required  to  exercise 
the  privileges  of  an  ATP  certificate. 

Tne  concept  behind  the  proposed 
changes  is  that  pilots  should  be 
encouraged  to  continue  training  and 
earning  new  pilot  certificates,  regardless 
of  whether  they  intend  to  use  the 
certificates.  In  some  cases,  pilots  may 
qualify  for  a  third-class  medical 
certificate,  which  is  sufficient  for 
undergoing  training  and  taking  a 
practical  test  for  a  commercial  or  ATP 
certificate,  but  may  not  meet  the 
requirements  for  a  second-  or  first-class 
medical  certificate.  The  FAA  believes 
that  lack  of  the  more  stringent  medical 
certificate  should  not  prevent  the  pilots 
&t>m  earning  the  more  advanced  pilot 
certificates  and  enhancing  their  pilot 
skills  and  proficiency. 

The  FAA  proposes  to  include  a 
provision  in  §61.39,  "Prerequisites  for 
practical  tests,"  requiring  an  applicant 
to  hold  at  least  a  third-class  medical 
certificate,  if  a  medical  certificate  is 
required.  Section  61.39  currently 
requires  a  practical  test  applicant  to 
hold  a  current  medical  certificate  that 
appUes  to  the  certificate  sought  or,  in 
the  case  of  a  rating  to  be  added  to  a  pilot 
certificate,  at  least  a  valid  third-class 
medical  certificate.  Corresponding 
changes  are  also  proposed  to  the 
subparts  addressing  the  various 
certificates  and  ratings. 

b.  Medical  Requirements  for 
Recreational  Pilots  and  Holders  of  a 
Higher  Pilot  Certificate  Exercising  the 
Privileges  of  a  Recreational  Pilot 
Certificate 

The  FAA  is  proposing  to  allow  pilots 
who  hold  recreational  pilot  certificates 
and  those  higher  rated  pilots  who  elect 
only  to  exercise  recreational  pilot 
privileges  to  operate  aircraft  without  a 
medical  certificate.  Specifically,  this 
proposal  would  include  student  pilots 


who  are  seeking  a  recreational  pilot 
certificate,  holders  of  a  recreational  pilot 
certificate,  and  holders  of  a  higher  pilot 
certificate  who  elect  only  to  exercise  the 
privileges  of  a  recreational  pilot 
certificate.  This  proposal  would  be  a 
significant  departure  from  long-standing 
FAA  policy. 

Since  the  early  1930s  all  pilots,  except 
glider  and  balloon  pilots,  have  been 
required  to  hold  medical  certificates  in 
order  to  exercise  the  privileges  of  their 
pilot  certificates.  The  FAA  determined 
that  medical  certificates  were  required 
for  the  purpose  of  ensuring  the  safety  of 
the  pilot  in  command  and  passengers, 
and  also  for  the  safety  of  people  and 
property  on  the  ground.  As  a  result  of 
the  EAA  petition  discussed.earlier  and 
the  interest  shown  in  the  general 
aviation  community,  the  FAA  is  seeking 
wider  comment  on  whether  recreational 
pilots  and  holders  of  a  higher  pilot 
certificate  who  elect  to  exercise  the 
privileges  of  a  recreational  pilot 
certificate  should  be  required  to  hold 
medical  certificates.  The  FAA  is  also 
seeking  data  on  any  safety  or  other 
public  interest  concerns  that  may  arise 
trom  obviating  any  review  of  medical 
qualifications  by  medical  professionals. 

Pilots  applying  for  a  recreational  pilot 
certificate  would  be  required  to  certify 
at  the  time  of  application  that  they  have 
no  known  medical  condition  or 
deficiency  that  makes  them  unable  to 
operate  the  aircraft  in  a  safe  manner. 
This  requirement  parallels  the 
provisions  that  are  now  provided  to 
balloon  and  glider  pilots  under  the 
current  rules.  This  proposal  would 
prohibit  pilots  from  exercising  the 
privileges  of  a  recreational  pilot 
certificate  if  they  have  a  known  medical 
condition  or  deficiency  that  would 
make  them  unable  to  operate  the  aircraft 
in  a  safe  manner  or  if  they  are  taking 
any  medication  or  receiving  other 
treatment  for  a  medical  condition  that 
would  make  them  unable  to  operate  the 
aircraft  in  a  safe  manner.  (This  ongoing 
obligation  is  discussed  in  more  detail 
under  the  section-by-section  analysis.) 
The  FAA  is  not  proposing  specific 
medical  standards  for  this  pilot  self- 
evaluation  but  instead  are  proposing 
that  pilots  self-evaluate  prior  to  each 
flight  whether  they  have  any  medical 
conditions  that  would  inhibit  their 
ability  to  operate  the  aircraft  in  a  safe 
manner.  The  FAA  would  rely  on  the 
pilot's  knowledge  and  judgment  as  to 
their  medical  fitness  for  conducting 
each  flight.  The  FAA  strongly 
encourages  the  public  to  comment  on 
whether  there  should  be  specific 
medical  standards  upon  which  the  pilot 
should  base  their  seLf-evaluation.  If  so, 
what  should  those  standards  be?  In 
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particular,  the  FAA  would  like 
ccmunents  in  response  to  the  following 
questions: 

(1)  Should  the  rule  specifically 
probubit  holders  of  pilot  certificates  who 
do  not  also  hold  medical  certificates 
firom  flying  if  they  know  or  should  know 
that  they  have  certain  conditions?  For 
example,  should  the  rule  exclude 
persons  who  believe  that  they  have  no 
known  medical  deficiencies  even  if  they 
know,  or  have  any  reason  to  know,  that 
they  have: 

(a)  A  visual  problem,  e.g.,  visicm  un- 
correctable to  at  least  20/30? 

(b)  An  equilibrium  problem? 

(c)  Alcoholism  to  the  extent  that  the 
intake  of  alcohol  has  caused  damage  to 
their  physic^  health,  personal  or  social 
functioning,  or  is  required  to  enable 
them  to  perform  normal  fimctions? 

(d)  A  arug  dependence? 

(e)  A  personality  disorder,  neurosis, 
or  a  mental  condition  that  makes  them 
unable  to  safely  operate  a  vehicle  or 
machinery? 

(f)  Epilepsy  or  a  disturbance  of 
consciousness  without  satisfactory 
medical  explanation  of  the  cause? 

(g)  A  convulsive  disorder,  disturbance 
of  consciousness,  or  neurologic 
condition  that  makes  them  unable  to 
safely  operate  a  vehicle  or  machinery? 

(h)  A  myocardial  infarction  (heart 
attack),  angina  pectoris,  or  a  coronary 
heart  disease? 

(i)  Diabetes? 

(j)  An  organic,  functional,  or 
structural  disease,  defect,  or  limitation 
that  makes  them  unable  to  safely 
operate  a  vehicle  or  machinery? 

(k)  Any  other  serious  medical 
problem  that  makes  them  unable  to 
safely  operate  a  vehicle  or  machinery? 

(2)  Shoidd  the  rule  state  that  pilots 
who  have  failed  a  medical  examination 
by  the  FAA  be  prohibited  from  claiming 
that  they  have  no  known  medical 
deficiencies? 

(3)  Should  the  rule  state  that  pilots 
who  have  had  their  medical  certificate 
revoked  or  sixspended  be  prohibited 
from  claiming  that  they  have  no  known 
medical  deficiencies? 

(4)  Should  the  rule  state  that  pilots 
who  hold  or  have  held  a  medical  special 
issuance  be  prohibited  from  claiming 
that  they  have  no  known  medical 
deficiencies? 

(5)  What,  if  any,  documentation 
should  the  FAA  require  persons  without 
an  airman  medical  certificate  to  execute 
in  order  to  identify  that  they  have 
evaluated  their  medical  fitness  to  fly 
and  that,  to  the  best  of  their  knowledge 
and  belief,  they  are  medically  qualified 
to  pilot  an  airaraft?  How  often  (before 
each  flight,  annually)?  What  kind  of 
documentation? 


(6)  How,  if  at  all,  should  the  FAA 
require  pilots  without  a  medical 
certificate  to  disclose  to  passengers  that 
they  have  not  been  medically 
certificated  by  the  FAA? 

The  FAA  recognizes  that  broad  scale 
medical  self-evaluation  could  create 
substantial  obstacles  to  the  FAA's 
ability  to  enforce  §  61.53.  Therefore,  the 
FAA  also  requests  comments  on  the 
following  issues: 

(7)  How  would  the  FAA  enforce  and 
monitor  compliance  with  §  61.53(b)? 

(8)  Should  pilots  who  do  not  hold 
medical  certificates  be  obligated  to 
provide  the  FAA  with  their  medical 
history/records  upon  request,  either  as 
part  of  a  specific  investigation  or 
randomly  as  part  of  a  compliance 
program? 

(9)  Should  the  FAA  be  able  to  require 
pilots  who  do  not  hold  medical 
certificates  to  imdergo  medical  testing 
when  any  uncertainty  exists  as  to 
whether  or  not  they  have  any  medical 
problems? 

Under  this  proposal,  pilots  with  an 
airplane,  rotorcraft,  or  a  glider  rating 
and  who  elect  to  only  exercise 
recreational  pilot  privileges  would  be 
eligible  to  conduct  "recreational  pilot" 
operations  without  having  to  hold  or 
obtain  a  medical  certificate.  Therefore,  a 
person's  pilot  certificate  may  represent 
apparent  authority  to  conduct  those 
operations  even  when  that  person  may 
not  be  medically  qualified  under  part  67 
of  this  chapter.  Under  the  current  rule, 
these  operations  would  require  the 
pilots  to  hold  and  have  in  dieir 
possession  a  current  medical  certificate. 
Because  of  the  possible  enforcement 
problems  associated  with  determining 
an  individual's  actual  authority  to 
operate,  the  FAA  is  also  seekii^ 
comments  on  the  following: 

(10)  Shoidd  pilots  who  have  known 
medical  deficiencies  be  required  to 
surrender  their  airman  certificates? 

(11)  If  pilots  are  allowed  to  keep  their 
airmen  certificates  when  they  have  a 
known  medical  deficiency,  should  the 
FAA  require  the  airmen  certificates  to 
be  stamped  "NOT  VALID  UNLESS 
ACCOMPANIED  BY  A  CURRENT 
MEDICAL  CERTmCATE?"  The  FAA  is 
strongly  encouraging  the  public  to 
express  their  concerns  regarding  these 
questions  as  well  as  any  other  issues 
pertinent  to  this  proposal. 

The  FAA  requests  comments  on 
whether  the  limited  operational  scope  of 
a  recreational  pilot  certificate,  under 
which  all  the  above  pilots  would  be 
required  to  operate,  makes  requiring 
these  pilots  to  submit  to  medical 
examinations  an  unnecessarily 
burdensome  process.  Section  61.101 
lists  the  limitations  of  a  recreational 


pil(^  certificate,  which  includes,  among 
other  things,  the  following  limitations: 
A  recreational  pilot  may  not  operate 
an  aircraft — ^with  more  than  one 
passenger  on  board  the  aircraft;  that  is 
certificated  for  more  than  4  occupants; 
with  more  than  one  powerplant;  with  a 

Eowerplant  of  more  than  180 
orsepower;  with  a  retractable  landing 
gear;  that  is  classified  as  a  multiengine 
airplane,  powered-lift,  glider,  airship,  or 
balloon;  carrying  a  passenger  or 
property  for  compensation  or  hire  nor 
may  the  pilot  operate  for  comp>ensation 
or  hire;  in  furtherance  of  a  business; 
between  simset  and  sunrise;  in  airspace 
in  which  communication  with  air  traffic 
control  is  required;  at  an  altitude  of 
more  than  10,000  feet  MSL  or  2.000  feet 
AGL,  whichever  is  higher;  when  the 
flight  or  surface  visibility  is  less  than  3 
statute  miles;  without  visual  reference 
to  the  surface;  on  a  flight  outside  the 
United  States;  to  demonstrate  that 
aircraft  in  flight  to  a  prospective  buyer; 
used  in  a  passenger-carrying  airlift  and 
sponsored  by  a  charitable  organization; 
and  that  is  towing  any  object. 

The  FAA  is  also  proposing  to  allow 
recreational  pilots  who  have  received 
the  cross-country  training  required  for 
private  pilot  certification  to  fly  beyond 
the  50  nautical  mile  limit  which  is  now 
required  by  the  current  §  61.101. 

The  FAA  acknowledges  that  there  are 
a  number  of  difficult  issues  surrounding 
this  concept,  and  that  the  data  and 
analysis  currently  developed  are  limited 
at  best.  The  FAA  is  therefore  requesting 
comments  that  provide  supporting  data 
and  analysis  on  the  likely  efliects  of 
changing  the  FAA's  long-standing 
medical  certification  policy  for  pilots.  In 
particular,  the  FAA  would  like 
comments  on  the  potential  impact  on 
safety. 

On  November  17, 1994,  the  National 
Transportation  Safety  Board  (NTSB) 
provided  the  FAA  with  general  aviation 
accident  data  involving  medical 
incapacitation  since  1982  for  balloon 
and  glider  pilots.  There  have  been  a 
total  of  7  accidents  involving  balloon 
and  glider  pilots  since  1982  where  a 
finding  was  made  on  medical 
incapacitation  as  a  cause  or  factor 
involved  in  the  accident.  Out  of  those  7 
accidents,  4  pilots  had  valid  medical 
certificates,  2  pilots  had  held  a  medical 
certificate  but  the  certificates  were 
expired,  and  only  1  pilot  did  not  hold 
a  medical  certificate.  There  were  5 
fatalities,  1  serious  injury,  and  1  minor 
injury.  The  NTSB's  data  and  brief 
summaries  showed  the  following 
iuformation: 

(1)  Date:  Jime  18, 1983,  Category  of 
Aircraft:  Balloon,  Crew  Injuries:  1  fatal, 
Passenger/Gnd  personnel  injury:  0, 


Medical  Certification:  Yes, 
Miscellaneous  statistics:  Male,  age  58, 
Brief  summary:  After  takeoff,  the  pilot 
collapsed  to  the  floor  of  the  gondola  and 
had  difficulty  breathing.  The  balloon  hit 
the  porch  of  a  house  and  was 
substantially  damaged.  The  pilot  died 
fix)m  acute  myocardial  infarction. 

(2)  Date:  February  20, 1986,  Category 
of  Aircraft:  Glider,  Crew  Injuries:  1  fatal, 
Passenger/Gnd  personnel  injuries:  0, 
Medical  Certification:  Yes, 
Miscellaneous  statistics:  Male,  age  65, 
Brief  summary:  Medical  examination  of 
the  pilot  revealed  that  the  pilot  had  a 
history  of  heart  condition  and  at  the 
time  of  the  accident  the  pilot 
experienced  an  heart  arrhythmia 
associated  with  a  myocardial  infarction. 

(3)  Date:  February  24, 1990,  Category 
of  Aircraft:  Glider,  Crew  Injuries:  1  fatal. 
Passenger/Gnd  personnel  injury:  0, 
Medical  Certification:  None, 
Miscellaneous  statistics:  Male,  age  53, 
Brief  summary:  Pilot  had  a  history  of 
epileptic  seiziues.  Toxicological 


analysis  revealed  the  drug 
carbamazepine  present  in  the  blood  and 
urine  samples  at  therapeutic  levels.  The 
drug  was  an  anticonvulsant  which 
causes  drowsiness. 

(4)  Date:  July  31. 1990,  Category  of 
Aircraft:  Glider.  Crew  Injuries:  1  minor. 
Passenger/Gnd  pej^onnel  injury:  0. 
Medical  Certification:  Yes, 
Miscellaneous  statistics:  Female,  age  56, 
Brief  summary:  Pilot  had  reported  she 
had  injured  her  right  arm  during  flight 
into  turbulent  conditions.  She  stated  she 
was  unable  to  control  the  pitch  of  the 
glider  due  to  her  injuries  and  had  to 
parachute  out. 

(5)  Date:  July  19, 1991,  Category  of 
Aircraft:  Glider.  Crew  Injuries:  1  fatal, 
Passenger/Gnd  personnel  injury:  0. 
Medical  Certification:  Medical 
certificate  had  lapsed.  Miscellaneous 
statistics:  Male,  age  63,  Brief  summary: 
An  autopsy  revealed  the  pilot  had 
cardiovascular  disease,  including 
coronary  atherosclerosis  with 
thrombosis  of  bypass  graft. 


Totals 


Aircraft 


10 

7 
15 
14 
12 
14 
13 

7 

7 
20 
13 

6 


132 


Accidents 


10 

7 
15 
14 
12 
14 
13 

7 

7 
20 
13 

6 


132 


Fatal  Acci- 
dents 


8 

5 

10 

9 

7 

11 

7 

6 

6 

14 

10 

3 


96 


(6)  Date:  July  31, 1991.  Category  of 
Aircraft:  Glider,  Crew  Injuries:  1  fatal, 
Passenger/Gnd  personnel  injury:  0, 
Medical  Certification:  Unknown, 
Miscellaneous  statistics:  Male,  age  25, 
Brief  summary:  Pilot  reported  a  midair 
collision  with  another  glider.  The 
NTSB's  finding  determination  was  the 
failure  of  the  pilot  to  maintain  an 
adequate  visual  lookout  and  the 
collision  induced  incapacitation. 

(7)  Date:  September  21,  1991, 
Category  of  Aircraft:  Glider,  Crew 
Injuries:  1  serious,  Passenger/Gnd 
personnel  injury:  0,  Medical 
Certification:  Medical  certificate  had 
lapsed.  Miscellaneous  statistics:  Male, 
age  72,  Brief  summary:  Pilot  reported 
that  he  blacked  out. 

In  addition,  the  NTSB  supplied  the 
FAA  with  the  foUov^ng  total  general 
aviation  aircraft  accident  data  and 
statistics  involving  medical 
incapacitation  as  a  cause  or  factor  in 
their  finding  during  the  years  1982 
through  1993: 

Injuries 


Fatal 


11 

6 

21 

11 

9 

56 

7 

7 

8 

15 

19 

3 


170 


Serious 


28 


Mirxx 


17 


None 


42 

6 

21 

117 

307 

112 

104 

2 

0 

23 

69 

209 


1012 


•This  data  does  not  ditterentiate  between  those  pilots  who  held  current,  valid  medical  certificates  at  the  time  of  the  accident  and  those  who  at- 
zTZ^HJ^^  certficates  to  lapse  or  never  held  medical  certificates.  Furthermore,  this  data  did  not  filter  out  those  accidents  that  were  a  re- 
sult of  a  medical  incapacrtation  involving  an  injury  sustained  during  the  flight  or  alcohol  or  illegal  drug  incapacitation 


15.  Required  Pilot  Possession  of  Pilot 
and  Medical  Cirtificates 

The  FAA  proposes  to  clarify  the 
requirement  in  §61.3  that  a  pilot,  flight 
instructor,  ground  instructor,  or  medical 
certificate  must  be  in  the  person's 
"personal  possession"  whenever  that 
person  exercises  the  privileges  of  the 
certificate.  The  FAA's  intent  is  to  have 
pilots  and  instructors  carry  their 
certificates  on  or  near  their  person  while 
exercising  the  privileges  of  that 
certificate. 

A  legal  decision  has  demonstrated 
that  the  current  requirement  can  be 
interpreted  in  more  than  one  manner. 
For  example,  "personal  possession"  was 
interpreted  to  permit  a  pilot  to  exercise 
the  privileges  of  a  pilot  certificate  while 
the  certificate  remained  behind  in  the 


pilot's  residence  or  automobile.  The 
general  piupose  of  the  regulation, 
however,  is  to  enable  pilots  or  required 
flight  crewmembers  to  present  their 
certificate  to  an  authorized  person  upon 
request  and  at  the  time  of  that  request. 

The  FAA  proposes  to  replace  the 
reference  "personal  possession"  with 
the  requirement  that  a  certificate  be  in 
the  "person's  physical  possession  or 
readily  available."  This  way,  a  pilot 
certificate  would  be  available  when 
requested  by  an  authorized  person. 
Additionally,  a  person  who  carries  their 
pilot  and  medical  certificates  in  their 
briefcase  or  in  a  purse  aboard  the 
aircraft  would  still  be  in  compliance 
with  the  rule.  However,  this  does  not 
mean  that  person  could  state  their  pilot 
and  medical  certificates  are  located  at 


their  home  in  a  desk  drawer  and  still  be 
in  compliance  with  the  term  in  the 
"person's  physical  possession  or  readily 
available." 

16.  Issuance  of  U.S.  Pilot  Certificates  on 
the  Basis  of  Foreign  Pilot  Licenses 

The  FAA  proposes  several  changes  to 
§61.75,  regarding  issuance  of  a  U.S. 
pilot  certificate  on  the  basis  of  a  foreign 
pilot  license.  The  FAA  proposes  to 
amend  §  61.75  to  require  that  when  a 
foreign  pilot  certificate  is  not  in  the 
English  language,  the  person  must 
provide  a  signed  English  transcription 
of  the  license  and  its  limitations  from 
the  foreign  government's  aviation 
agency.  An  English-language 
transcription  would  help  avoid 
incorrect  issuance  of  a  U.S.  pilot 
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certificate,  letter  of  authorization,  or 
appropriate  ratings  through  inacciuate 
translations.  This  amendment  would 
also  help  to  ensure  that  all  requirements 
of  §61.75  are  met  and  there  is  no 
endorsement  on  the  certificate  stating 
that  the  pilot  has  not  met  all  of  the 
standards  of  the  International  Qvil 
Aviation  Organization  (ICAO)  for  that 
license.  This  proposal  would  require 
evidence  of  meeting  medical  standards 
on  which  foreign  certificates  are  based 
and  an  English-language  transcription  of 
the  foreign  medical  certificate. 

The  FAA  also  proposes  to  revise 
§61.75  to  eliminate  the  issuance  of 
commercial  pilot  certificates  when 
issuing  U.S.  pilot  certificates  on  the 
basis  of  a  foreign  pilot  license.  Under 
the  proposed  amendment,  the  U.S. 
would  honor  or  accept  a  foreign-issued 
pilot  certificate  for  the  issuance  of  a  U.S. 
private  pilot  certificate  only.  This  would 
replace  the  current  practice  of  issuing  a 
private  pilot  certificate  to  the  holder  of 
a  foreign  private  pilot  license,  and  a 
commercial  pilot  certificate  to  the 
holder  of  a  foreign  commercial,  senior 
commercial,  or  ATP  Ucense.  This 
change  would  be  mainly  for  clarification 
because  ciurent  policy  is  to  endorse  the 
U.S.  commercial  pilot  certificate  as  "not 
valid  for  operations  for  compensation  or 
hire,"  which  effectively  limits  the 
certificate  to  private  pilot  privileges 
only.  The  proposed  rule  would  delete 
language  specifically  disallowing  the 
U.S.  certificate  to  be  used  for 
agricultiual  operations.  However, 
persons  who  have  been  issued 
commercial  pilot  certificates  on  the 
basis  of  their  foreign  pilot  certificate 
prior  to  the  effective  date  of  this  rule 
would  be  allowed  to  continue  to  hold 
that  pilot  certificate.  However,  if  the 
person  seeks  an  additional  rating,  then 
the  certificate  would  be  reissued  at  the 
private  pilot  certificate  level. 

The  FAA  also  proposes  to  revise 
§61.75  to  delete  language  that  bases  the 
pilot  privileges  on  those  authorized  by 
the  foreign  pilot  license.  Under  the 
proposal,  the  holder  of  a  U.S.  private 
pilot  certificate  issiied  under  §  61.75 
would  be  permitted  to  act  as  a  pilot  of 
a  U.S.-registered  civil  aircraft  in 
accordance  with  private  pilot  privileges 
authorized  by  part  61  that  are  placed  on 
the  U.S.  certificate.  This  will  clarify  that 
operating  authority  is  derived  from  the 
U.S.  private  pilot  certificate  issued, 
which  contains  the  privileges  and 
limitations.  Any  additional  limitations 
and  restrictions  (e.g.,  weight  of  aircraft) 
that  are  on  the  foreign  pilot  license  are 
incorporated  by  reference  onto  the  U.S. 
private  pilot  certificate.  The  proposed 
rule  language  would  further  clarify  that 
personal  possession  of  the  foreign  pilot 


license  is  required  in  order  to  exercise 
the  privileges  of  the  U.S.  private  pilot 
certificate.  Finally,  the  proposal  would 
clarify  that  the  pilot  would  not  be 
allowed  to  exercise  the  privileges  on  the 
U.S.  certificate  if  the  foreign  pilot 
license  was  revoked  or  suspended. 

Under  current  §61.^5,  FAA  practice 
permits  persons  who  cannot  read, 
speak,  write,  and  understand  the 
English  language  to  be  issued  a  pilot 
certificate  with  certain  limitations 
restricting  operations  in  airspace 
requiring  the  use  of  the  English 
language.  In  accordance  vfith  this 
proposal,  the  practice  would  be 
discontinued  and  persons  issued 
certificates  under  this  section  would  be 
required  to  be  able  to  read,  speak,  write, 
and  understand  the  English  language. 
However,  those  persons  who  cannot 
read,  speak,  write,  and  understand  the 
English  language  and  who  have  been 
issued  pilot  certificates  with  limitations 
that  restrict  operations  in  airspace 
requiring  the  use  of  the  English 
language  prior  to  the  effective  date  of 
this  rule  would  be  allowed  to  continue 
to  hold  that  certificate.  If  the  person 
seeks  an  additional  rating  or  higher 
level  pilot  certificate,  then  the  certificate 
would  not  be  issued  unless  the  person 
is  able  to  read,  speak,  write,  and 
understand  the  English  language. 

The  regulation  ciurently  requires 
evidence  that  the  applicant  meet  the 
medical  standards  for  the  foreign  pilot 
license  on  which  the  application  for  a 
U.S.  certificate  is  based.  This  evidence 
may  include  a  U.S.  medical  certificate. 
The  proposed  rule  would  state 
specifically  that  the  applicant  must  hold 
a  current  medical  certificate,  either 
issued  under  part  67,  or  issued  by  the 
state  that  issued  the  foreign  pilot 
license. 

Special  Purpose  Pilot  Authorization 

The  FAA  proposes  to  revise  the  rules 
regarding  the  issuance  of  special 
purpose  pilot  certificates  for  the 
operation  of  U.S.-registered  civil 
airplanes  leased  by  a  person  who  is  not 
a  U.S.  citizen.  The  FAA  proposes  to 
replace  the  issuance  of  special  purpose 
pilot  certificates  with  the  issuance  of 
special  purpose  pilot  authorizations  that 
will  be  issued  by  a  Flight  Standards 
District  Office  (FSDO).  Persons  who 
have  been  issued  special  purpose  pilot 
certificates,  prior  to  effective  date  of  this 
rule,  would  continue  to  be  allowed  to 
exercise  the  privileges  of  that  certificate 
until  the  certificate  expires.  However, 
once  the  special  purpose  pilot  certificate 
expires,  the  pilot  would  be  required  to 
surrender  the  certificate  for  a  special 
purpose  pilot  authorization  and  comply 


m 


with  the  provisions  contained 
proposed  §61.77. 

Standardization  of  the  "Age  60 
Limitation"  for  Airmen  Employed  by 
Foreign  Air  Carriers  in  Scheduled 
International  Air  Services  or  Non- 
Scheduled  International  Air  Tmnsport 
Operations 

The  FAA  proposes  to  clarify  §§  61.3 
and  61.77  relating  to  the  "Age  60 
Limitation"  vtrith  part  121.  "Hiis 
proposal  will  cover  all  U.S.  and  foreign 
pilots,  who  are  60  years  of  age  or  older, 
and  who  are  employed  by  a  foreign  air 
carrier  that  operates  U.S.-registered  civil 
aircraft  for  compensation  or  hire  in 
scheduled  international  air  services  and 
non-scheduled  international  air 
transport  operations.  This  proposal  will 
make  the  rules  of  part  61  consistent 
with  the  standards  contained  in  part 
121. 

1 7.  Logging  Flight  Time 

The  FAA  proposes  revisions  in  the 
logging  of  pilot  flight  time.  The 
proposals  are  contained  in  §  61.1a, 
Clarification  of  terms,  and  in  §61.51, 
Pilot  Iqgbooks. 

The  FAA  proposes  these  revisions 
largely  in  response  to  public  concern 
regarding  various  aspects  of  the  rules  on 
logging  flight  time.  Many  of  the 
participants  at  the  public  hearings 
encouraged  the  FAA  to  clarify  the 
existing  regulations.  For  example,  some 
recommended  that  the  term  "solo  flight 
time"  be  deleted  and  that  student  pilots 
be  permitted  to  log  "solo"  time  as  PIC 
time. 

Proposed  §  61.1a  would  clarify  that 
pilot  time  is  any  time  a  person  operates 
as  a  required  pilot,  receives  training 
bom  an  authorized  instructor,  or  gives 
training  in  an  aircraft,  fiight  simulator, 
or  flight  training  device.  Flight  time 
would  be  clarified  as  pilot  time  that 
commences  when  an  aircraft  moves 
under  its  own  power  for  the  purpose  of 
flight  and  ends  when  the  aircraft  comes 
to  rest  at  the  point  of  landing.  The  FAA 
proposes  that  in  the  case  of  a 
nonpowered  glider,  flight  time  would 
begin  when  the  nonpowered  glider 
commences  being  towed  for  the  purpose 
of  flight  and  would  end  when  the 
nonpowered  glider  comes  to  rest  at  the 
destination. 

In  §  61.1a,  the  FAA  proposes  to 
describe  cross-country  time  for  three 
separate  circumstances:  For  persons 
who  hold  a  private,  commercial,  or 
airline  transport  pilot  certificate;  for 
persons  applying  for  a  private  or 
commercial  pilot  certificate  or 
instrument  rating;  and  for  military 
pilots.  For  holders  of  private, 
commercial,  or  airline  transport  pilot 
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certificates,  the  criteria  for  cross-country 
flight  would  include  landing  at  a  point 
other  than  the  point  of  departure  and 
use  of  dead  reckoning,  pilotage,  or 
navigation  aids  to  navigate.  No 
minimum  distance  would  be  specified. 
However,  for  persons  applying  for  a 
private  or  commercial  pilot  certificate  or 
for  an  instrument  rating,  the  point  of 
landing  would  be  required  to  be  more 
than  50  nautical  miles  from  the  point  of 
departure.  For  a  military  pilot  who 
holds  or  is  qualified  for  a  private  or 
commercial  pilot  certificate  under 
§  61.73,  cross-country  time  would  be 
flight  over  a  distance  of  more  than  50 
nautical  miles.  However,  the  FAA 
recognizes  that  military  flight  operations 
may  require  pilots  to  navigate  and  fly 
considerable  distances  without  landing 
at  a  point  other  than  the  point  of 
departure.  Therefore,  proposed  §  61.1a 
would  not  require  that  a  landing  occur 
at  any  point  other  than  the  departure 
point. 

Proposed  §  61.51  would  eliminate 
reference  to  "solo"  time  as  a  type  of 
pilot  experience  or  training  equivalent 
to  PIC  time.  The  proposal  would  permit 
student  pilot  certificate  holders  to  log 
PIC  time  when  they:  are  the  sole 
occupant  of  the  aircraft;  have  a 
supervised  PIC  flight  endorsement;  and 
are  undergoing  a  course  of  training  for 
a  pilot  certificate  or  rating  or  are  logging 
PIC  time  toward  a  certificate  or  rating. 
The  description  of  solo  flight  time  in 
current  §  61.51  would  be  eliminated 
under  the  proposal. 

The  proposal  would  specify  that, 
except  when  a  flight  instructor  gives 
flight  training,  only  one  person  at  a  time 
may  log  PIC  flight  time.  This  provision 
is  intended  to  eliminate  current 
confusion,  particularly  regarding  the 
current  provision  that  permits  any  pilot 
to  log  PIC  time  when  acting  as  PIC  of  an 
aircraft  on  which  more  than  one  pilot  is 
required  under  the  regulations  under 
which  the  flight  is  conducted. 

Instead,  the  proposal  would  state  that 
the  holder  of  a  pilot  certificate  may  log 
PIC  time  only  when  that  pilot:  (1)  Has 
the  final  authority  and  responsibility  for 
the  operation  and  safety  of  the  flight;  (2) 
holds  the  appropriate  ratings;  (3)  has 
been  designated  PIC  before  the  flight; 
and  (4)  the  PIC  time  occimred  in  actual 
flight  conditions  and  in  an  aircraft. 

Although  the  current  regulation  also 
specifies  that  a  flight  instructor  may  log 
as  PIC  time  all  flight  time  diuing  which 
the  person  acts  as  a  flight  instructor,  the 
proposed  rule  would  provide  more 
detail  regarding  the  conditions  under 
which  this  occurs.  For  example,  the 
flight  instructor  would  have  to  be 
authorized  to  conduct  the  training;  hold 
at  least  a  third-class  medical  certificate, 


and  occupy  a  pilot  station  with 
functioning  flight  controls.  To  log  PIC 
time  the  certificated  pilot  receiving 
flight  training  would  have  to  be 
quahfied  to  conduct  the  flight  in 
accordance  with  the  FAR;  manipulate 
the  controls  of  the  aircraft;  and  be 
undergoing  a  course  of  training  for  the 
issuance  of  a  certificate  or  rating  or 
obtaining  recency  of  experience 
requirements.  In  addition,  the  aircraft 
would  have  to  have  dual  functioning 
flight  controls  and  engine  controls  that 
could  be  reached  from  either  pilot 
station. 

The  proposal  would  not  significantly 
alter  the  current  requirements  regarding 
logging  of  instrument  time.  However, 
the  proposal  would  state  that  if  a  safety 
pilot  is  required,  the  name  and  pilot 
certificate  number  of  the  safety  pilot 
must  be  recorded  and  the  location  and 
kind  of  each  completed  instrument 
approach.  The  ciurent  rule  does  not 
require  the  safety  pilot's  certificate 
number. 

The  proposal  would  specify  the 
information  that  should  be  recorded 
regarding  flight  training  toward  a 
certificate,  rating,  or  flight  review.  This 
would  include  a  description  of  the 
training  given,  the  length  of  the  lesson, 
the  instructor's  signatiue.  certificate 
number,  and  certificate  expiration  date. 

The  proposal  would  modify  the 
current  provision  of  §61.51  that  applies 
to  the  requirement  for  presentation  of 
the  person's  logbook.  "The  proposal 
would  list  the  other  records  a  person 
must  present,  in  addition  to  the  logbook, 
upon  the  request  of  an  authorized 
official.  The  other  dociunents  include 
the  pilot  certificate,  medical  certificate, 
or  any  other  record  required  under  part 
61.  Both  the  current  rule  and  proposed 
rule  refer  to  officials  representing  the 
Administrator  and  the  NTSB.  However, 
the  current  rule  also  refers  to  a  State  or 
local  law  enforcement  officer;  the 
proposal  would  expand  this  to  include 
any  law  enforcement  officer. 

18.  Recency  of  Experience  Requirements 

The  FAA  proposes  to  modify  a 
niunber  of  the  recency  of  experience 
requirements  in  §61.57. 

The  current  requirement  for  three 
takeoffs  and  three  landings  within  the 
preceding  90  days  would  be  modified  to 
allow  night  takeoffs  and  landings  to  also 
count  for  daytime  currency.  However, 
the  takeoffs  and  landings  would  have  to 
be  to  a  complete  stop,  whether 
accomplished  during  day  or  night  or  in 
an  airplane  with  tailwheel  landing  gear 
or  tricycle  landing  gear.  In  retaining  the 
current  requirements,  night  operations 
will  involve  knowledge,  skill,  and 
ability  that  are  sufficient  for  currency 


for  daytime  operations.  However,  safety 
will  be  better  served  if  the  regulation 
requires  full-stop  landings,  at  least  for 
the  purpose  of  meeting  the  requirements 
of  proposed  §  61.57,  rather  than 
encouraging  "touch-and-go"  operations. 
A  landing  is  not  completed  until  the 
airplane  is  stopped  and  off  the  runway. 
As  an  example,  crosswinds  may  cause  a 
wing  to  lift  suddenly,  or  mistakes  can  be 
made  during  a  hasty  effort  to  "clean  up" 
the  airplane  (i.e..  retract  flaps,  turn  off 
carburetor  heat,  etc.). 

Additional  language  is  proposed  that 
would  require  each  takeoff  and  landing 
to  involve  a  flight  in  the  traffic  pattern 
at  the  recommended  traffic  pattern 
altitude  for  the  airport.  This  language  is 
intended  for  pilots  of  helicopters  and 
powered-lift  aircraft,  which  could 
takeoff  and  land  in  virtually  one  spot. 
However,  the  intent  of  the  rule  is  that 
pilots  perform  a  complete  takeoff  and 
landing  operation,  including  operating 
in  the  airport  traffic  pattern. 

19.  Instrument  Currency 

In  addition,  the  FAA  proposes  to 
revise  the  requirements  for  instrument 
currency.  Currently,  §  61.57  sets  the 
minimum  requirements  for  recent 
instrument  flight  experience.  For 
aircraft  other  than  gliders,  a  pilot  must 
have  logged  at  least  6  hours  of 
instrument  time  under  actual  or 
simulated  IFR  conditions,  at  least  3  of 
which  were  in  flight  in  the  category  of 
aircraft  involved,  within  the  past  6 
calendar  months.  The  pilot  must  also 
have  conducted  at  least  six  instrument 
approaches  in  that  time.  A  pilot  who 
does  not  meet  the  requirement  of  6 
hours  and  six  approaches  during  the 
prescribed  time  or  6  months  thereafter 
must  pass  an  instrument  proficiency 
test. 

The  revision  in  instrument  currency 
requirements  proposed  here  for  aircraft 
other  than  gliders  is  based  on  a  petition 
for  rulemaking  from  Newfton  W.  Miller, 
who  advocates  changing  the 
requirements  to  emphasize  instrument 
approaches  and  reduce  the  number  of 
hours  flowTi  under  simulated  or  actual 
instrument  conditions  to  meet  recency  - 
of  experience  requirements.  The 
petition,  siunmarized  in  the  Federal 
Register  on  October  25, 1984  (49  FR 
42943;  Docket  No.  24247),  advocates 
decreasing  the  required  flight  hours  to  2 
or  3  hours  (including  at  least  1  hour  in 
the  category  of  aircraft  involved)  and 
increasing  the  number  of  required 
approaches  to  10  or  12.  The  petitioner 
argues  that  the  6  hours  of  simulated 
instrument  flight  may  be  flown  largely 
in  straight  and  level  flight,  which 
probably  is  relatively  unchallenging  to 
most  instrument-rated  pilots  and  does 
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not  significantly  contribute  to 
maintaining  instrument  proficiency. 
The  petitioner  also  states  that  6  hours  is 
an  economic  burden  to  many  pilots  and 
encourages  pilots  "to  fly  while  not 
legally  current."  The  petitioner  states 
that  aircraft  control  combined  with  the 
complex  dmnands  of  following 
approach  plates  and  communicating 
with  ATC  are  much  more  germane  to 
IFR  proficiency.  Therefore,  the 
petitioner  states,  the  number  of  required 
approaches  should  be  increased.  Tlie 
petitioner  states  that  10  or  12 
approaches  could  be  conducted  in  2 
hours  of  flight  time. 

One  comment  was  submitted  in 
response  to  that  petition.  In  that 
comment,  the  Air  Line  Pilots  ^ 

Association  (ALP A)  stated  that  the 
present  regulation  does  not  ensure 
proficiency,  because  a  pilot  may  take  an 
instrument  proficiency  test  and  not  fly 
in  instnmient  conditions  for  up  to  6 
months  but  still  be  legally  current. 

The  petitioner  raises  an  importemt 
issue  in  focusing  on  the  quality  of  the 
time  spent  in  instrument  flight, 
especially  simulated  instrument  fUght, 
altnough  the  FAA  disagrees  that  the 
current  regiilation  encourages  pilots  to 
disregard  the  FAR  and  fly  illegally. 
Therefore,  the  FAA  proposes  to  revise 
the  instrument  recency  of  experience 
requirements.  Under  the  proposal,  to  act 
as  PIC  under  IFR,  or  in  weather 
conditions  less  than  the  minimums 
prescribed  for  VFR,  within  the 
preceding  6  calendar  months  for  aircraft 
other  than  gUders,  a  pilot  would  be 
required  to  have  performed  and  logged: 
(1)  At  least  six  precision  instrument 
approaches;  (2)  at  least  six  nonprecision 
instrument  approaches,  (3)  holding 
procedures;  (4)  intercepting  and 
tracking  VOR  radials  and  NDB  bearings; 
(5)  recovery  from  unusual  flight 
attitudes;  and  (6)  flight  by  reference  to 
instruments.  However,  these  maneuvers 
and  procedures  would  not  be  required 
to  be  performed  in  actual  or  simulated 
instrument  flight.  No  minimum  niunber 
of  hours  of  simulated  or  actual 
instnmient  flight  time  would  be 
specified. 

Proposed  §  61.1a  would  define  an 
instrument  approach  as  an  approach 
procedure  defined  in  part  97  and 
conducted  to  an  established  minimum 
descent  altitude  (MDA)  or  decision 
height  (DH),  or  if  necessary,  to  a  higher 
altitude  selected  for  safety  reasons  by 
ATC.  Part  97  prescribes  Standard 
Instrument  Approach  Procedures  (SIAPI 
for  instrument  letdown  to  airports  in  the 
United  States. 

These  proposed  requirements  could 
be  met  either  in  actual  flight  and  in  the 
category  of  aircraft  for  which  instrument 


privileges  are  sought,  or  in  an  approved 
flight  simulator  or  flight  training  device 
representative  of  the  category  of  aircraft 
for  which  instrument  privileges  are 
sought. 

Instrumfflit  recency  of  experience  in 
gliders  would  change  mainly  in  format 
under  the  proposal.  Pilots  would  be 
required  to  perform  and  log  at  least  3 
hours  of  instnmient  time  in  actual 
flight,  of  which  at  least  one-half  must 
have  been  in  a  glider  or  single-engine 
airplane  if  the  pilot  does  not  carry 
passengers.  If  the  pilot  does  carry 
passengers,  the  pilot  must  have 
performed  and  logged  at  least  3  hours  of 
instrument  time  in  a  glider. 

The  FAA  also  proposes  to  clarify  the 
requirements  for  an  instrument 
proficiency  test.  Currently,  the 
instrument  proficiency  test  would  be 
required  for  a  person  who  has  not  met 
the  instrument  recency  requirements 
within  the  prescribed  time  or  within  6 
calendeu-  months  after  that  time.  The 
FAA  proposes  to  clarify  this  issue  by 
amending  §  61.57  to  require  that  the  test 
include  a  representative  number  of  tasks 
required  for  original  certification  of  an 
instnunent  rating. 

The  FAA  issued  an  NPRM  on  April 
11, 1994  (59  FR  17162)  to  waive  the 
recency  of  experience  requirements  of 
§  61.57  for  PICs  of  parts  121  and  135 
operators.  Specifically,  that  NPRM 
proposed  relief  to  PICs  of  parts  121  and 
135  operators  from  having  to  comply 
with  the  recency  of  experience 
requirements,  (i.e.,  general,  night,  and 
instrument)  of  §  61.57.  Parts  121  and 
135  have  recency  of  experience 
requirements  that  are  at  least  equivalent 
to  the  recency  of  experience 
requirements  of  §  61.57,  so  dupfication 
of  these  requirements  are  unnecessary. 
The  final  rule  is  scheduled  for  issuance 
in  1994. 

The  proposals  in  this  NPRM  would 
extend  the  exception  requirements  for 
the  general  and  night  recency 
experience  requirements  of  §  61.57  to 
PICs  of  part  125  operators,  but  not  the 
instrument  recency  experience 
requirements.  The  FAA  believes  the 
training  programs  and  structured 
operational  controls  placed  on  PICs  in 
part  125  operations  are  adequate  in 
ensuring  that  there  will  not  be  a 
degradation  in  safety.  The  FAA  beUeves 
that  the  redundant  recency  of 
experience  requirements  in  part  125,  in 
addition  to  the  structured  training 
programs  and  operational  controls 
placed  on  PICs  of  part  125  operators 
more  than  adequately  cover  any  safety 
concerns  provided  by  exempting  these 
PICs  ft-om  the  recency  of  experience 
requirements  of  §  61.57. 


20.  English  Language  Ability 
Requirements 

The  FAA  proposes  to  standardize 
EngUsh  language  fluency  requirements 
for  all  certificates  and  ratings  and  to 
eliminate  exceptions  in  certain  rules 
that  permit  pilots  to  be  certificated 
without  meeting  English  language 
fluency  requirements,  under  certain 
restrictions. 

The  proposal  to  eliminate  exceptions 
to  the  English  language  requirements 
would  affect  all  pilot  and  flight 
instructor  applicants.  This  proposal 
would  be  addressed  in  each  of  the 
eUgibihty  paragraphs  of  each  pilot 
certificate  level  and  would  require  all 
applicants  to  be  able  to  read,  speak,  and 
imderstand  the  English  language.  Under 
the  proposal,  the  reference  to  operating 
limitations  would  be  deleted,  and  all 
applicants  would  be  required  to  meet 
the  language  requirements.  A  similar 
provision  in  ciurent  §61.75,  which 
provides  for  placement  of  limitations  on 
a  pilot  certificate  issued  on  the  basis  of 
a  foreign  pilot  license,  also  would  be 
deleted.  As  with  the  pilot  certificates 
and  ratings,  the  applicant  for  a  U.S. 
pilot  certificate,  on  the  basis  of  a  foreign 
pilot  license,  would  have  to  be  able  to 
read,  speak,  write,  and  understand  the 
Enghsh  language. 

"ftie  FAAlias  grown  increasingly 
concerned  that  pilots'  inability  to 
sufficiently  read,  speak,  and  understand 
English  during  radio  communication 
and  in  dealing  with  air  traffic  control 
poses  a  serious  safety  hazard.  The 
exceptions  referred  to  have  not 
effectively  kept  such  pilots  out  of 
airspace  in  which  command  of  the 
English  language  is  essential,  and  for 
safety  reasons,  the  FAA  believes  all 
pilots  who  operate  in  the  National 
Airspace  System  (NAS)  should  meet  the 
English  language  requirements.  Current 
holders  who  cannot  read,  speak,  write, 
and  understand  the  English  language, 
but  have  been  issued  pilot  certificates 
with  limitations  that  restrict  operations 
in  airspace  requiring  the  use  of  the 
English  language  prior  to  effective  date 
of  this  rule  would  be  allowed  to 
continue  to  hold  that  certificate.  If  the 
person  seeks  an  additional  rating  or 
higher  level  pilot  certificate,  then  the 
certificate  will  not  be  issued  unless  the 
person  is  able  to  read,  speak,  write,  and 
understand  the  English  language. 

The  proposal  would  eliminate,  as 
superfluous,  current  language  in 
§61.151  that  requires  appHcants  for  the 
ATP  certificate  to  speak  Enghsh  without 
accent  or  speech  impediment  that 
would  interfere  with  two-way  radio 
conversation.  The  FAA  beUeves  that  the 
requirement  to  speak  Enghsh  means 
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speak  well  enough  to  participate  clearly 
and  safely  in  radio  communications. 

21.  Flight  Training  Given  by  a  Flight 
Instructor  Not  Certificated  by  the  FAA 

Existing  §61.41,  "Flight  instruction 
received  m>m  flight  instructors  not 
certificated  by  the  FAA,"  permits  flight 
training  received  by  a  flight  instructor 
who  is  not  certificated  by  the  FAA  to  be 
credited  toward  the  requirements  for  a 
U.S.  pilot  certificate  or  rating.  However, 
the  instructor  is  required  to  either  be  a: 

(1)  Member  of  an  Armed  Force  of  either 
the  United  States  or  a  foreign 
contracting  State  to  the  Convention  on 
International  Civil  Aviation  in  a 
program  for  training  military  pilots;  or 

(2)  flight  instructor  authorized  to  give 
that  fUght  training  by  the  hcensing 
authority  of  a  foreign  contracting  State 
to  the  Convention  on  International  Civil 
Aviation  and  the  flight  training  is  given 
outside  the  United  States. 

Section  61.41  contradicts  existing 
§61.3,  which  states  that  flight  training 
must  be  given  by  the  holder  of  a  flight 
instructor  certificate  issued  by  the 
Administrator.  The  exceptions  to  this 
requirement  do  not  include  flight 
instructors  who  are  not  certificated  by 
the  FAA.  The  absence  of  an  exception 
for  these  flight  instructors  has  caused 
confusion  in  relation  to  §  61.41. 
Currently,  the  FAA  permits  flight 
training  received  by  a  flight  instructor 
who  meets  the  requirements  of  §  61.41 
to  be  credited  toward  the  requirements 
found  in  part  61. 

The  FAA  proposes  to  revise  §  61.3  to 
ensure  that,  under  certain 
circimistances,  the  recipient  of  flight 
training  from  a  flight  instructor  who  is 
not  certificated  by  the  FAA,  may  credit 
that  flight  training  toward  the 
requirements  in  part  61.  Such  a 
privilege  is  granted  in  the  existing 
regulation  but  is  subject  to 
misinterpretation. 

22.  Second-in-Command  (SIC)  Training 
and  Recent  Experience 

The  FAA  proposes  to  clarify  the 
familiarization  review  requirements 
under  §  61.55  for  pilots  serving  as  SIC 
of  an  aircraft  that  requires  more  than 
one  pilot.  Under  the  proposal,  a  person 
serving  as  SIC  would  be  required  to 
have  completed,  within  the  previous  12 
calendar  months,  a  familiarization 
review  on  specific  subjects  for  the  type 
of  aircraft  in  which  privileges  are 
requested.  As  with  other  issues  in  this 
proposal,  the  FAA  seeks  greater 
structure  and  standardization. 

Hie  proposed  section  would  maintain 
current  provisions  providing  exceptions 
to  the  training  requirements.  For 
example,  the  training  requirements  do 


not  and  would  not  apply  to  pilots 
quaUfied  as  PIC  or  SIC  imder  parts  121. 
125,  or  135.  In  addition,  pilots 
designated  as  SIC  for  the  purpose  of 
receiving  flight  training  required  under 
§  61.55,  where  no  passengers  or  cargo 
are  carried  on  the  aircraft  do  not  and 
would  not  have  to  meet  the  training 
requirements.  Exceptions  to  the  training 
requirements  would  also  continue  to  be 
made  for  pilots  holding  a  commercial 
pilot  or  ATP  certificate  in  the  case  of 
ferry  flights,  test  flights,  or  evaluation 
flights,  provided  no  persons  or  cargo 
unnecessary  for  conducting  the  fli^t 
are  carried  aboard  the  aircraft. 

23.  Knowledge  Tests 

As  discussed  in  the  section  on 
Clarification  of  Terms,  the  FAA 
proposes  to  use  the  term  "knowledge 
test"  to  replace  the  term  "written  test." 
Knowledge  tests  will  include  tests 
administered  by  computer,  which 
already  are  acceptable  to  the  FAA;  this 
term  will  update  the  FAR  terminology 
to  conform  with  the  educational 
community. 

In  addition,  the  FAA  proposes  to 
require  that  appUcants  for  knowledge 
tests  obtain  a  logbook  endorsement  from 
an  instructor  in  order  to  be  ehgible  to 
take  a  knowledge  test.  This  will  end  the 
current  practice  in  which  applicants 
request  an  FAA  inspector  from  a  FSDO 
to  review  and  discuss  their  home  study 
materials  as  evidence  that  they  have 
completed  a  home  study  course.  This 
practice  constitutes  an  unnecessary 
workload  for  the  FAA  and  is  a  role  more 
properly  filled  by  ground  or  flight 
instructors.  Home  study  would  still  be 
acceptable;  the  only  change  would  be 
that  an  instructor's  endorsement  would 
be  required,  but  a  review  by  the  FAA 
would  not. 

The  FAA  proposes  to  continue 
requiring  an  endorsement  to  take  the 
knowledge  test  to  dissuade  applicants 
fix>m  taking  the  test  with  inadequate 
preparation,  again,  to  avoid  imdue 
administrative  burden.  Many  applicants 
taking  and  retaking  the  knowledge  tests 
might  delay  grading  and  response  time, 
which  would  be  imfair  to  apphcants 
who  completed  courses  and  prepared 
for  the  tests. 

24.  Standardized  Syllabus 

The  Notice  of  Hearings  (54  FR  22732; 
May  25, 1989)  invited  public  comment 
on  whether  parts  61  and  141  should  be 
consolidated  into  one  regulation  and 
whether  all  training  should  be 
performed  from  a  standardized 
curriculum.  Under  the  current  system, 
pilot  and  flight  instructor  training  is 
conducted  to  meet  the  criteria  and 
requirements  of  aeronautical  knowledge 


and  flight  proficiency,  as  set  out  in  j>art 
61  and  the  PTS.  There  is  no  requirement 
in  part  61  for  an  applicant  to  complete 
an  FAA-approved  ground  and  flight 
training  syllabus  before  obtaining  a  pilot 
or  instructor  certificate  or  rating. 

Part  141  provides  a  specific  method 
for  meeting  the  part  61  requirements 
through  training  programs  conducted  at 
approved  schools  that  offer 
standardized  curricula  and  are 
monitored  by  the  FAA  to  ensure  quahty 
training.  Part  61  requires  specific  course 
structure  and  organization,  detailed 
recordkeeping,  increased 
standardization  of  training,  and 
increased  supervision  of  training. 
Testing  standards  are  the  same  for  pilots 
trained  at  non-approved  schools  or  by 
independent  instructors. 

Although  many  of  the  comments 
received  in  response  to  the  Notice  of 
Hearings  and  at  the  pubUc  hearings 
supported  consolidating  parts  61  and 
141,  many  commenters  also  wanted  to 
maintain  the  current  system  of 
approving  FAA  pilot  schools  under  part 
141  and  having  schools  and 
independent  instructors  operate  under 
part  61  only. 

However,  during  the  pubUc  hearings, 
many  participants  agreed  that 
performing  training  under  a  standard 
curriculum  or  syllabus  may  be 
beneficial.  Nevertheless,  they  disagreed 
on  whether  the  written  training  program 
should  be  prepared  by  the  FAA  or 
developed  by  industry  and  approved  by 
the  FAA.  Many  recommended  that 
outlines  be  generated  by  the  school  and 
approved  by  the  FAA.  Some 
commenters  noted  that  peculiarities  of 
geographic  area  may  not  be  included  in 
a  syllabus  generated  by  the  FAA. 
Participants  suggested  that  a  general 
syllabus  could  be  published  in  an 
advisory  circular  format  as  guidance. 

Based  on  the  pubhc  comments  and  its 
own  study  of  the  issue,  the  FAA 
beUeves  that  part  61  and  part  141 
should  not  be  combined  or 
consoUdated.  However,  the  FAA  is 
proposing  that  all  training  for  pilot, 
flight  instructor,  and  ground  instructor 
certificates  and  ratings  should  be 
performed  according  to  a  written 
syllabus.  The  intent  of  this  proposal  is 
to  encourage  all  training  to  be 
conducted  according  to  a  more 
organized  and  standardized  format.  This 
approach  to  training  would  give 
students  and  trainees  the  benefit  of 
more  structured  training  programs,  an 
advantage  that  currently  exists  in 
training  conducted  under  part  141  (or 
parts  121  and  135).  The  FAA  believes 
that  many  independent  instructors  and 
pilot  schools  conducting  training  under 
part  61  already  imderstand  this  and  use 
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written  syllabi  although  no  regulatory 
requirement  exists.  However,  the  FAA 
would  like  to  see  this  approach  become 
the  industry  norm. 

The  FAA  proposes  to  establish  a  new 
§  61.9  to  require  an  instructor  who 
provides  training  for  an  airman 
certificate  or  rating  issued  imder  part  61 
to  use  a  written  syllabus  that  includes 
a  summary  of  total  training  time; 
planned  training  time  for  each  lesson;  a 
detailed  description  of  training  to  be 
covered  in  eaf:h  lesson;  and  the 
aeronautical  knowledge  areas  and 
approved  areas  of  operation  that  apply 
to  the  airman  certificate  or  rating. 
Because  this  requirement  would  apply 
to  training  conducted  under  part  61,  and 
schoob  that  conduct  training  under  part 
61  are  not  directly  subject  to  FAA 
approval  or  certification,  the  instructor 
would  bear  responsibility  for  ensuring 
that  all  necessary  areas  of  aeronautical 
knowledge  and  operation  were  covered 
in  the  training  program.  The  proposal 
also  would  require  the  instructor  to  give 
a  copy  of  the  syllabus  to  the  student  at 
the  outset  of  the  training  and  ensure  that 
the  student  completed  &e  syllabus 
before  the  practical  test. 

The  FAA  does  not,  at  this  time, 
propose  to  require  instructors  to  submit 
the  syllabi  for  FAA  approval.  This 
would  constitute  a  major  administrative 
workload  for  the  FAA  and  for 
instructors.  However,  the  instructor 
would  be  required  to  maintain  a  copy  of 
the  syllabus,  make  it  available  for  FAA 
inspection  upon  request,  and  provide 
eacJi  student  with  a  record  of  the 
training  accomplished.  This  proposal 
would  revise  §61.189  to  require  each 
flight  instructor  to  retain  for  3  years  a 
copy  of  the  syllabus  for  each  person 
trained  by  that  instructor.  Proposed 
§61.219  would  include  the  same 
requirement  for  ground  instructors. 

The  FAA  does  not  intend  for  each 
instructor  to  produce  a  personal 
syllabus  for  each  course  of  training, 
although  there  is  nothing  to  preclude 
such  an  effort  should  an  instructor 
prefer  to  do  that.  Syllabi  could  be  based 
on  training  courses  published  by 
manufacturers  and  training 
organizations. 

The  FAA  believes  that  the  use  of 
training  syllabi  would  provide  more 
continuity  in  training  conducted  under 
part  61.  This  is  particularly  important 
for  students  who  change  instructors  in 
the  midst  of  a  training  program. 

25.  Training  and  Endorsements 

The  FAA  proposes  several  initiatives 
to  enhance  pilot  training  and 
preparation.  These  efforts  include 
ad(fitional  training  and  instructor 
endorsements  that  cover  human  factors 


training,  windshear  avoidance  training, 
and  special  aircraft  certification  training 
for  pilots.  In  addition,  current 
endorsement  requirements  for  complex 
and  high  performance  airplanes  would 
be  clarified  under  the  proposal. 

26.  Endorsement  for  Complex  and  High 
Performance  Airplanes 

The  FAA  proposes  to  amend  current 
§61.31,  which  deals  with  high 
performance  and  complex  airplanes. 
Under  this  proposed  revision,  complex 
and  high  performance  airplane 
endorsements  would  be  chscussed  in 
separate  paragraphs  of  §61.31.  One 
endorsement  would  be  required  for  a 
pilot  flying  an  airplane  with  retractable 
landing  gear,  flaps,  and  a  controllable 
propeller  (commonly  referred  to  as  a 
"complex  airplane").  A  separate 
endorsement  would  be  required  to 
operate  a  high  performance  airplane, 
which  would  be  redefined  from  "more 
than  200  hp"  to  "200  hp  or  more."  This 
proposed  requirement  for  separate 
endorsements,  one  for  complex 
airplanes  and  one  for  high  performance 
airplanes,  could  be  achieved 
simultaneously  in  a  complex  airplane  of 
200  horsepower  (hp)  or  more. 

Before  giving  the  endorsements 
prescribed  by  §61.31,  the  instructor 
would  be  required  to  provide  both 
ground  and  flight  training  in  the 
airplane  to  ensure  the  pilot  is  proficient 
on  the  operation  and  systems  of  the 
airplane. 

m  addition,  §  61.31  ciurently  requires 
endorsements  only  for  holders  of  private 
or  commercial  pilot  certificates.  Tlie 
FAA  proposes  to  extend  this 
requirement  to  holders  of  ATP 
certificates  because  it  is  possible  to  earn 
the  certificate  in  a  low  horsepower,  non- 
complex,  single-engine  airplane. 

27.  Aircraft  Type  Specific  Training 

In  December  1991,  the  FAA  issued  a 
Special  Certification  Review  Report  on 
the  Piper  Malibu  and  Mirage  airplanes. 
This  review  was  a  result  of  seven  in- 
flight structural  breakups  involving 
Piper  Malibu  and  Mirage  airplanes. 
Although  the  review  process  did  not 
discover  any  major  design  deficiencies, 
the  special  certification  team  that 
reviewed  the  airplane  did  make 
approximately  60  recommendations 
concerning  design  improvements  and 
operational  clarifications  on  the 
airplane. 

The  Special  Certification  Review  team 
consisted  of  FAA  engineers,  inspectors, 
and  pilots  who  were  tasked  with 
reviewing  the  certification  process, 
service  history,  and  operation  of  the 
Malibu  and  Mirage  airplanes.  The  report 
issued  on  the  airplanes  was  reviewed  by 


the  FAA's  Small  Airplane  Directorate 
and  an  action  plan  was  developed.  The 
plan  included  some  possible 
airworthiness  directives  and 
recommendations  for  improved  pilot 
training,  policy  revision,  and 
rulemaking.  Both  the  review  team  and 
Small  Airplane  Directorate  concluded  ■ 
there  is  a  need  to  improve  the  education 
and  training  of  pilots  in  these  high 
performance,  complex  airplanes.  The 
FAA  stated  in  the  report  that  both  the 
aviation  community  and  the  FAA  have 
the  responsibility  for  ensuring  that 
pilots  have  the  knowledge,  sldlls,  and 
abilities  to  operate  these  kinds  of 
airplanes  in  normal,  abnormal,  and 
emergency  situation-. 

In  response  to  this  Special 
Certification  Review  of  the  Piper  Malibu 
and  Mirage,  the  FAA  is  proposing  to 
amend  §  61.31  by  adding  a  new 
paragraph  that  will  require  aircraft  type 
specific  training  and  a  flight  instructor 
endorsement  for  any  aircraft  that  the 
Administrator  has  determined  is 
necessary  to  ensure  that  pilots  are 
adequately  trained  in  normal,  abnormal, 
and  emergency  situations  on  these  kinds 
of  airplanes.  The  FAA  believes  that 
pilots  need  this  additional  training  to 
possess  the  necessary  knowledge,  skills, 
and  abilities  to  operate  these  kinds  of 
high  performance,  complex  airplanes. 
The  FAA  proposes  to  require  additional 
training  and  a  flight  instructor 
endorsement  for  a  person  to  serve  as  a 
PIC  of  an  aircraft  that  the  Administrator 
has  determined  requires  type  specific 
training. 

28.  Human  Factors 

The  FAA  proposes  to  introduce 
human  factor  training  requirements  for 
all  levels  of  pilot  certification.  The 
training  requirements  would  include 
aeronautical  decision  making  (ADM) 
and  judgment  training  for  pilots  at  all 
certificate  levels.  Although  research  on 
aeronautical  human  factors  has  been 
underway  for  many  years,  these 
concepts  represent  relatively  recent 
advances  in  training  methodology.  The 
traditional  approach  to  training  is  to 
focus  on  technical  aspects  of 
aerodynamics,  aircraft  characteristics 
and  systems,  airspace,  meteorology,  and 
regulations.  The  presumption  is  that  the 
flight  crewmembers  will  integrate  these 
subject  areas  to  respond  properly  to  the 
situations  faced  in  actual  flight 
conditions. 

The  intent  of  adding  the  benefits  of 
human  factors  training  research  to  the 
pilot  training  regimen  is  to  assist  pilots 
in  integrating  available  information  and 
arriving  at  correct  decisions.  Based  on 
this  research,  it  is  now  feasible  to 
systematically  and  explicitly  study 
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ADM  and  judgment,  rather  than  relying 
on  pilots  to  adopt  these  practices 
intuitively  or  relying  completely  on 
their  experience.  Much  of  this  research 
is  based  on  accident  investigations  that 
indicate  that  decision  making  processes 
contributed  to  or  caused  the  accident. 
The  FAA  believes  that  pilots  in  the 
future  will  benefit  from  accident 
analysis  and  training  methodologies 
designed  to  overcome  lapses  in 
judgment. 

29.  Aeronautical  Decision  h4aking  and 
Judgment  Training 

The  training  manual  "Aeronautical 
Decision  Making  for  Student  and  Private 
Pilots,"  prepared  by  the  AOPA  Air 
Safety  Foundation  for  the  FAA  (Report 
No.  DOT/FAA/PM-66/41),  divides  pilot 
activities  into  three  basic  categories. 
First  are  procedural  activities,  including 
management  of  the  powerplant,  fuel, 
navigation,  communications,  and  other 
aspects  of  aircraft  configuration.  The 
second  category  is  perceptual  and  motor 
activities,  including  aircraft  control,  and 
geographic  orientation.  The  third 
category  is  decision  making  activities. 
The  training  manual  covers  self 
assessments  of  skill,  knowledge, 

Ehysical  and  psychological  capabilities, 
azard  assessment,  navigation  planning, 
and  flight  priority  assessment.  The  FAA 
has  determined  that  aeronautical 
decision  making  is  necessary,  because 
flying  involves  a  continuous  stream  of 
decisions  about  the  crew,  aircraft, 
environment,  and  operation.  These 
decisions  include  pre-flight,  "go/no-go" 
decisions,  and  in-flight  decisions,  which 
are  designed  to  neutralize  (by 
eliminating  or  reducing  risks  in  flight. 
Of  the  three  pilot  activity  categories, 
decision  making  accounted  for  51.6 
percent  of  fatal  accidents  in  an  analysis 
of  data  for  a  5-year  period,  according  to 
the  AOPA  manual.  The  objective  of  the 
manual,  and  aeronautical  decision 
making  (ADM)  and  judgment  training  in 
general,  is  to  teach  pilots  to  avoid 
situations  that  require  luck  or  skill 
beyond  their  capabilities,  and  to  reduce 
the  level  of  judgment-related  accidents. 

With  a  solid  base  of  conventional 
skills  and  knowledge,  aeronautical 
decision  making  and  judgment  training 
can  provide  a  structured  approach  to 
pilot  reaction  to  event  changes  in  flight. 
This  training  can  be  especially  valuable 
to  pilots  with  less  experience  to  help 
confront  the  imexpected.  These  "event 
changes,"  in  addition  to  preflight 
decisions,  may  include  mechanical 
problems,  new  instructions  fi-om  Air 
Traffic  Control,  or  unexpected  weather. 
These  changes  call  for  decisions  in 
which  poor  judgment  may  entail  a  high 
degree  of  risk.  A  common  example  of 


the  target  of  such  training  is  the  non- 
instrument-rated  private  pilot  who 
either  fails  to  obtain  a  complete  weather 
briefing  or  unexpectedly  encounters 
poor  weather  but  nevertheless  is 
incUned  to  continue  a  flight  into 
instnunent  meteorological  conditions. 

Aeronautical  decision  making  and 
judgment  training  follow  a  three- 
pronged  approach: 

•  Provide  an  analytical  method  for 
making  decisions  and  evaluating  risks. 

•  Address  pilots'  hazardous  attitudes 
and  substitute  attitudes  that  promote 
good  judgment. 

•  Address  the  need  to  overcome  high 
stress,  which  reduces  judgment  and 
decision-making  abilities. 

Under  the  proposal,  the  requirement 
for  ADM  and  judgment  training  would 
be  placed  under  the  knowledge 
requirements  for  all  pilot  certificate 
levels  and  all  instrument  ratings  in 
proposed  parts  61  and  141.  The  aviation 
community  is  directed  to  existing  FAA- 
sponsored  guidance  material  as  well  as 
additional  educational  materials 
available  fiom  other  sources. 
Fiuthermore,  the  FAA  plans  to  issue  an 
advisory  circular  that  will  address  the 
essential  elements  of  ADM  and 
judgment  training  that  pertain  to  the 
various  certificate  levels. 

30.  Windshear  Avoidance 

The  FAA  believes  that  understanding 
windshear  would  enhance  safety  for 
general  aviation  pilots  and,  therefore, 
proposes  to  require  ground  training  on 
windshear  for  all  pilot  certificate  levels 
and  the  instrument  rating.  This  proposal 
is  based  on  the  increased  information 
available  on  windshear  and  industry 
expert  opinion  obtained  through  the 
FAA  Pilot  and  Flight  Instructor  JTA,  in 
which  windshear  is  listed  as  a  critical 
area  of  pilot  knowledge. 

The  proposal  would  add  a  knowledge 
requirement  on  windshear  avoidance  to 
the  current  requirements  on  recognition 
of  critical  weather  situations  and  the 
proposed  aeronautical  knowledge  areas 
for  an  instrument  rating,  a  recreational, 
private,  commercial,  and  an  ATP 
certificate.  In  the  commercial  pilot 
requirements  of  §61.125,  "airplanes," 
the  windshear  knowledge  requirement 
would  be  added  as  part  of  a  new 
meteorology  knowledge  requirement 
because  this  paragraph,  luilike  the 
paragraphs  relating  to  rotorcraft,  gliders, 
airships,  and  balloons,  currently  does 
not  mention  meteorology  or  weather  as 
a  knowledge  requirement.  The  aviation 
industry's  awareness  of  the  importance 
of  the  windshear  phenomenon  and  its 
imderstanding  of  the  problem  has 
increased  markedly  in  recent  years.  A 
National  Research  Coimcil  (NRC)  study 


stated  that  vrindshear  is  "an  infrequent 
but  highly  significant  hazard  to  aircraft 
landing  or  taking  off,"  '  and 
recommended  a  series  of  measures  to 
reduce  windshear  accidents. 

As  a  result  of  the  study  and  the 
Coimcil's  recommendations,  the  FAA 
sponsored  the  development  of  a 
comprehensive  Windshear  Training 
Aid.  Advisory  Circular  00-54,  "Pilot 
Windshear  Guide,"  constitutes  one 
section  of  the  two-volume  Windshear 
Training  Aid  and  was  issued  on 
November  25,  1988.  In  addition,  the 
FAA  has  implemented  and  expanded 
ground  and  flight  training  requirements 
for  flightcrew  members  employed  in 
parts  121  and  135  air  carrier  and 
commercial  operations.  In  air  carrier 
operations,  the  FAA  pursues  a  "systems 
concept"  that  includes  an  improved 
low-altitude  windshear  weather 
forecasting  technique,  ground-based 
windshear  detection  equipment, 
airborne  windshear  detection 
equipment,  and  improved  pilot  training. 

The  NRC  report  stressed,  however, 
that  all  classes  of  pilots  should 
imderstand  the  windshear  phenomenon, 
including  general  aviation  pilots.  The 
re{>ort  noted  that  general  aviation  pilots 
usually  are  not  as  well  trained  as  air 
transport  pilots  and  that  they  rarely 
have  access  to  advanced  training 
simulators.  According  to  the  report,  "the 
most  practical  and  immediate  solution 
appears  to  be  an  extensive  education 
program  to  warn  general  aviation  pilots 
of  the  hazards  associated  with  low- 
altitude  windshear  and  to  teach  both 
avoidance  and  escape  procedures."  ^  In 
the  report,  NRC  stated  that  the  risk 
posed  by  vrindshear  can  be  reduced 
"very  soon  by  an  education  campaign 
directed  at  all  classes  of  pilots." '  The 
lack  of  awareness  regarding 
windshear — including  the  origins, 
natiue,  and  potential  hazards  of 
downbursts  and  wind  veiriability — was 
found  to  be  most  acute  within  the 
general  aviation  community  because  of 
the  diverse  pilot  skill  and  training 
levels.  The  report  also  stressed  the  need 
for  standardized  terminology  for  pilot- 
controller  transmissions  on  vrindshear 
conditions  and  reports. 

NTSB  statistics  indicate  that  general 
aviation  has  an  average  of  16  windshear- 
related  accidents  per  year  based  on 
figures  for  1979  through  1988.  Those  16 
accidents,  including  1.3  fatal  accidents, 
have  resulted  in  an  average  of  3.8 
fatalities  and  4.4  serious  injuries  related 


'  United  States.  National  Research  Council.  Low- 
Altitude  Wind  Shear  and  Its  Hazard  to  Aviation. 
Washington:  National  Academy  Press,  1983.  Page  1. 

'Ibid.,  p.  1. 
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to  windshear  per  year.  However,  the 
NRC  report  noted  that  low-altitude 
windshear  may  have  been  a  factor  in 
additional  accidents  that  were  described 
as  weather-caused  or  weather-related. 
According  to  the  report,  "The  rarity  and 
lack  of  a  reliable  statistical  data  base  on 
windshear-related  accidents,  shear 
encoimters,  or  even  the  frequency  of 
ocaurence  of  potentially  hazardous 
wind  shears  does  not  diminish  the 
importance  or  severity  of  the  safety 
problem.  The  potentially  catastrophic 
consequences  of  an  encounter  during 
takeoff  or  approach  and  landing  require 
that  wind  shear  always  be  taken  into 
account  as  a  primary  safety 
consideration  when  weather  conditions 
are  such  that  strong  wind  shears  may  be 
present.  The  widespread  lack  of 
appreciation  among  pilots,  traffic 
controllers,  and  aircraft  operations 
personnel  of  the  seriousness  of  the 
possible  safety  hazards  has  exacerbated 
the  problem."  * 

Currently,  FAA  written  examination 
questions  on  windshear  are  primarily 
limited  to  weather  theory  questions 
focusing  on  the  definition  of  windshear 
and  the  effect  of  windshears  on  aircraft 
during  final  approach.  This  proposal 
would  broaden  windshear  training  to 
include  at  least  the  following  elements: 
Windshear  weather,  particularly 
microbursts,  and  clues  that  indicate  its 
presence:  effects  of  windshear  on 
aircraft;  windshear  recognition  from  the 
cockpit  and  avoidance  techniques; 
necessary  precautions  and  standard 
operating  techniques  when  windshear  is 
suspected;  and  recovery  techniques  to 
be  used  in  inadvertent  windshear 
encounters. 

Several  sources  of  information  are 
available  for  this  proposed  ground 
training  requirement,  and  if  the 
proposal  is  adopted,  the  FAA  plans  to 
issue  a  new  advisory  circular  addressing 
avoidance  for  general  aviation.  In 
Advisory  Circular  00-54,  the  FAA 
stresses  the  need  to  learn  to  recognize 
signs  of  windshear  and  avoid 
encountering  the  condition.  Other 
reference  material,  such  as  AC  61-23B, 
"Pilot's  Handbook  of  Aeronautical 
Knowledge."  and  AC  00-6A,  "Aviation 
Weather,"  have  basic  discussions  of 
windshear. 

Although  part  61  currently  does  not 
specifically  require  windshear 
avoidance  training  for  the  ATP 
certificate,  part  121  contains  windshear 
requirements  for  air  carrier  flight 
crewmembers.  Beginning  January  1, 
1991.  part  121  air  carrier  flight 
crewmembers  were  required  to  receive 
ground  training  in  recognizing  and 
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avoiding  severe  weather  and  escaping 
severe  weather,  in  case  of  inadvertent 
encounters,  including  low-altitude 
windshear  (§§  121.404  and  121.419). 
Flight  training  in  windshear  avoidance 
maneuvers  and  procedures  also  is 
required  by  §§  121.424  and  121.427. 
Pilots  working  in  part  135  (air  taxi  and 
commercial  operators)  operations  are 
required  to  receive  sufficient  ground 
training  in  meteorology  to  ensure  a 
practical  knowledge  of  weather 
phenomena,  including  the  principals  of 
frontal  systems,  idng,  fog, 
thunderstorms,  windshear,  and,  if 
appropriate,  high  altitude  weather 
situations  (§  135.345).  As  previously 
mentioned,  the  prescribed  knowledge  in 
§  61.153  regarding  weather  for  ATP 
candidates  does  not  specifically  state 
windshear  avoidance  training. 
Therefore,  the  FAA.  to  avoid  any 
misunderstanding,  proposes  to  add  a 
knowledge  requirement  on  windshear 
avoidance  to  §  61.153. 

31.  Aeronautical  Experience 
Requirements 

The  FAA  proposes  to  revise  the 
minimmn  flight  training  hours  of 
aeronautical  experience  and  minimiun 
solo  flight  hours  of  aeronautical 
experience  that  are  required  for  the 
recreational  and  private  pilot  certificates 
and  ratings  under  parts  61  and  141. 
Additional  flexibility,  under  certain 
conditions,  is  proposed  for  pilot  schools 
operating  under  part  141. 

Under  parts  61  and  141,  the  FAA 
proposes  to  revise  the  amoimts  of 
required  dual  and  solo  hours  for  the 
recreational  and  private  pilot  certificates 
and  ratings.  In  part,  this  is  based  on 
information  bom  the  Sierra  Academy  of 
Aeronautics,  a  part  141  pilot  school.  In 
addition,  the  FAA  believes  that  solo 
flight  time  is  often  not  used 
constructively  in  training  programs. 
Therefore,  the  FAA  is  proposing  to 
permit  the  instructor  and  student  to 
tailor  the  dual  and  solo  training  time 
requirements  toward  the  individual 
student's  needs.  For  example,  a  student 
who  is  seeking  a  private  pilot  certificate, 
and  who  has  previous  aviation 
experience  and  takes  readily  to  the 
training  may  be  able  to  complete 
training  for  a  private  pilot  certificate 
with  only  the  minimiun  40  hours  of 
flight  time  that  includes  at  least  20 
hours  of  flight  training  time  ftt>m  an 
authorized  flight  instructor  and  20 
hours  of  supervised  PIC  flight  time. 
However,  a  student  pilot  who  does  not 
have  previous  aviation  experience  or 
who  trains  infiequently  may  need  more 
time  than  the  minimum  40  hours  of 
flight  time.  20  hours  of  flight  training 
time  from  an  authorized  flight 


instructor,  and  5  hours  of  supervised 
PIC  flight  time.  The  student  pilot  and 
flight  instructor  may  need  to  tailor  the 
training  to  require  35  hours  of  flight 
training  time  from  an  authorized  flight 
instructor  and  5  hours  of  supervised  PIC 
flight  time. 

Under  proposed  §61.113,  "Airship 
rating:  Aeronautical  experience,"  the 
requirement  for  5  hours  of  PIC  flight 
training  while  under  the  supervision  of 
an  authorized  flight  instructor  is  not 
intended  to  mean  the  instructor  must  be 
present  in  the  aircraft.  For  example,  if 
the  airship  required  a  SIC,  the  SIC  could 
be  a  qualified  pilot  who  was  not 
necessarily  an  instructor,  as  long  as  the 
flight  instructor  provided  flight 
supervision. 

Finally,  the  proposed  aeronautical 
experience  requirements  would  place 
greater  emphasis  on  experience  in 
category  and  class  of  aircraft." 

32.  Instrument  Rating 

The  FAA  proposes  several  significant 
changes  in  the  requirements  to  obtain  an 
instrument  rating.  The  FAA  proposes  to 
eliminate  the  requirement  for  a 
minimum  of  125  hoiu^  of  total  flight 
time  experience  before  a  person  may 
apply  for  an  instrument  rating.  The  FAA 
believes  that  this  requirement  should  be 
eliminated  to  encourage  more  pilots  to 
seek  an  instnmient  rating.  This  parallels 
current  ICAO  standards,  which  do  not 
prescribe  minimum  pilot  flight 
experience  as  a  prerequisite  for  an 
instrument  rating.  The  FAA  believes 
that  safety  benefits  were  realized  when 
the  requirement  was  reduced  to  125 
hours  and  that  allowing  pilots  to 
become  eligible  for  the  instrument 
rating  as  soon  as  possible  will  produce 
further  benefits.  The  proposal  would 
also  delete  the  requirement  for  the 
minimimi  of  50  hours  of  cross-country 
flight  time  to  more  closely  align  the 
instrument  rating  eligibility 
requirements  with  ICAO  standards. 

In  1985.  the  FAA  issued  Amendment 
No.  61-75  (50  FR  19290:  May  7, 1985) 
which  reduced  the  total  flight 
experience  requirements  for  the 
issuance  of  an  instrument  rating.  At  that 
time,  the  FAA  stated  that  the 
amendment  was  in  response  to 
recognized  current  training  technology 
and  that  the  FAA  supported  the  concept 
of  training  to  prescribed  standards  for 
an  instnmient  rating.  The  FAA  stated  in 
the  amendment  that  it  recognized  many 
pilots  delay  starting  instrument  training 
imtil  they  have  accimiulated  150  to  160 
hours  of  flight  time.  The  FAA  estimated 
that  it  would  take  a  pilot  3  to  4  years 
to  acciunulate  150  to  160  hours  of  flight 
time.  During  the  development  of 
Amendment  No.  61-75,  the  FAA 
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conducted  a  training  experiment  to 
examine  the  relationship  of  pilot 
experience,  as  defined  by  total  flight 
time,  to  the  acquisition  of  instrument 
skills.  The  results  of  that  experiment 
concluded  that  the:  (1)  Amount  of  prior 
flight  time  had  no  effect  on  the 
acquisitions  and  demonstration  of 
instrument  flight  skills  within  the  pre- 
instrument  flight  experience  ranges 
examined  in  coimection  with  the 
experiment;  and  (2)  reduction  of  the 
former  required  total  flight  experience, 
prior  to  the  issuance  of  Amendment  No. 
61-75,  for  an  instrument  rating  to  a 
lower  total  flight  experience  encoiuaged 
pilots  to  obtain  their  instrument  ratings. 
In  light  of  the  ever  increasing  complex 
NAS  that  pilots  are  required  to  operate 
in,  it  should  encourage  pilots  to  start 
their  instrument  training  as  soon  as 
possible. 

In  Amendment  No.  61-75,  the  FAA 
cited  a  1981  study  conducted  by  Walton 
Graham.  "A  Study  of  General  Aviation 
Safety,"  part  H,  Volume  1,  prepared  for 
Trans  Urban  East  Organization,  New 
York,  by  Questek,  Inc..  November  1981. 
In  that  study,  the  FAA  noted  the 
following  accident  rates: 

Fated/Serious  Accident  Rates,  IFR  Rated 
Pilots  Compared  to  Non-IFR  Rated  Pilots 
Flight  Under  IFR 
Conditions  By: 

,  Non-IFR  Rated        1  Acc./1.449  hours 
I      Pit 

IFR  Rated  Pit 1  Acc./12.186  hours 

Flight  Under  VFR 
CondiUons  By: 
Non-IFR  Rated        1  Acc./61,g00  hours 

Pit. 
IFR  Rated  Pit 1  Acc./94,819  hours 

The  FAA  stated  the  statistics  in  that 
study  supported  the  need  for 
Amendment  No.  61-75. -As  in  the  case 
of  Amendment  No.  61-75,  the  FAA 
believes  this  proposal  will  encourage 
non  instnunent-rated  pilots  to  seek 
instrument  training  at  an  earlier  stage  in 
their  aviation  training,  and  will  resiilt 
in: 

(1)  A  higher  level  of  safety  and 
competency  in  coping  with 
sophisticated  aircraft  equipment, 
navigation  aids,  and  commimication 
systems; 

(2)  The  restructuring  of  flying  courses 
under  parts  61  and  141  to  provide 
supervised  instrument  flight  rule 
experience  during  the  training 
corriculiun;  and 

(3)  The  encouragement  of  continued 
training  to  meet  both  the  currency  and 
higher  certification  levels. 

The  proposal  would  continue  to 
require  at  least  40  hours  of  sijnulated  or 
actual  instrument  flight  training,  which 
may  include  20  hoiu%  in  an  approved 


flight  simulator  or  flight  training  device 
and  15  hoius  of  instrument  flight 
training  in  the  aircraft  for  an  instrument 
rating. 

Proposed  §  61.65  also  would  state  that 
a  person  who  completes  an  instrument 
rating  practical  test  for  a  multiengine 
airplane,  while  holding  a  single-engine 
airplane  class  rating  would  be 
considered  to  have  met  the  single- 
engine  airplane  instrument  rating 
requirements.  The  currently  reouired 
flight  instruction  and  skill  would  be 
addressed  under  proposed  areas  of 
operation.  A  significant  proposed 
change  for  airplanes  is  that  proposed 
§  61.65  would  add  a  requirement  that 
the  250-nautical  mile  (nm)  IFR  cross- 
country flight  contain  one  route  greater 
than  100  nm  between  airports,  and  that 
this  cross-country  flight  include  an 
instrument  approach  at  each  airport. 
However,  the  proposal  would  delete  the 
language  in  the  current  rule  that 
requires  the  cross-coimtry  flight  to  be  in 
"simulated  or  actual  IFR  conditions." 
The  FAA  intends  that  the  flight  be 
conducted  imder  instrument  flight  rules 
but  not  necessarily  under  actual  or 
simulated  instrument  conditions.  An 
instrument  approach  would  be  required 
at  each  airport,  and  approaches  using 
VOR,  NDB,  and  ILS  radio  navigation 
aids  would  be  required  during  the  flight. 

Similarly,  for  the  instrument  rating- 
helicopter,  the  cross-coiuitry 
requirement  would  be  100  nm  under 
IFR  but  not  necessarily  simulated  or 
actual  instrument  conditions.  The 
proposal  would  add  the  requirement 
that  one  of  the  routes  be  greater  than  50 
nm  between  eiirports,  and  that  an 
instrument  approach  be  conducted  at 
each  airport  on  the  route. 

The  requirements  of  the  proposed 
areas  of  operation  would  be  very  similar 
to  the  current  requirements,  although  in 
certain  cases  they  would  be  more 
general.  For  example,  the  requirement 
that  the  applicant  be  endorsed  as  having 
been  trained  and  foimd  competent  in 
instrument  approaches  to  published 
minimiuns  using  VOR,  ADF,  and  ILS 
systems  would  he  replaced  with  a 
requirement  that  the  applicant  receive 
and  log  training  in  instrument  approach 
procedures.  This  would  permit  the  PTS 
to  specify,  as  required,  other  types  of 
approach  procedures  appropriate  to  the 
IFR  environment. 

The  instrument  rating  areas  of 
operation  are  Usted  separately  by 
aircraft.  Although  this  causes  some 
redundancy,  it  is  similar  to  the 
organization  of  the  current  regulation, 
and  is  intended  to  assist  users  by 
eliminating  or  minimizing  cross- 
referencing.  The  proposed  rule  contains 
areas  of  operation  for  airplane  category 


(the  practical  test  would  vary  between 
single-engine  and  multiengine), 
helicopter  class,  airship  class,  and 
powered-lift  category. 

Applicants  for  the  instrument  rating 
would  be  required  to  present 
endorsements  for  the  knowledge  and 
practical  tests  as  well  as  pass  the 
required  knowledge  test.  The  required 
areas  of  aeronautical  knowledge  would 
remain  similar  to  the  currently  required 
areas  of  groimd  instruction,  including 
applicable  FAR,  the  "Airman's 
Information  Manual,"  the  air  traffic 
control  system,  IFR  navigation  and 
approaches,  IFR  en  route  and  approach 
procedure  charts,  aeronautical  decision 
making  and  judgment,  weather,  and 
windshear  avoidance. 

33.  Recreational  Pilot  Certificate 

The  FAA  proposes  to  revise  the 
eligibility  requirements  for  the 
recreational  pilot  certificate  as  follows: 
(1)  must  be  able  to  read,  speak,  write, 
and  understand  the  English  language, 
with  no  provisions  or  limitations  to  the 
contrary;  and  (2)  would  not  be  required 
to  hold  a  medical  certificate.  In 
addition,  an  applicant  would  have  to 
affix  a  signed  and  dated  statement  to  the 
application  certifying  they  do  not  have 
any  known  medical  limitations  that 
prevent  the  person  from  operating  the 
aircraft  for  the  aircraft  category  and 
class  rating  sought. 

The  FAA  is  proposing  to  allow 
holders  of  recreational  pilot  certificates 
and  holders  of  a  higher  pilot  certificate 
who  elect  to  only  exercise  the  prvileges 
of  a  recreational  pilot  certificate  to 
operate  without  holding  medical 
certificates.  This  action  is  responsive  to 
the  EAA  petition  and  the  interests  of  the 
general  aviation  commimity,  as 
discussed  earlier.  The  FAA  is  requesting 
comments  on  this  proposal  and  the 
accompanying  proposed  changes  to 
§  61.53.  For  more  details  see  the  section- 
by-section  analysis  for  §  61.53. 

The  FAA  proposes  to  revise  the 
aeronautical  experience  requirements 
for  a  recreational  pilot  certificate  by 
requiring  an  applicant  to  accomplish 
and  log  at  least  30  hours  of  flight  time 
that  includes  at  least  15  hours  of  flight 
training  time  from  an  authorized  flight 
instructor  and  3  hours  of  supervised  PIC 
flight  time.  The  purpose  for  this 
proposal  is  to  respond  to  comments 
heard  during  the  public  hearings  to 
allow  the  student  and  the  flight 
instructor  to  tailor  the  required  training 
to  individual  student  needs. 

For  example,  a  student  who  has 
previous  aviation  experience  and  takes 
readily  to  the  training  may  be  able  to 
complete  training  for  a  recreational  pilot 
certificate  with  only  the  minimum  30 
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hours  of  flight  time  that  includes  at  least 
15  hours  of  flight  training  time  from  an 
authorized  fli^t  instructor  and  15 
hours  of  supervised  PIC  flight  time. 
However,  a  student  pilot  who  does  not 
have  previous  aviation  experience  or 
who  trains  infrequently  may  need  more 
time  than  the  minimum  30  hours  of 
flight  time,  15  hours  of  flight  training 
time  bom  an  authorized  flight 
instructor,  and  3  hours  of  supervised 
PIC  flight  time.  The  student  pilot  and 
flight  instructor  may  need  to  tailor  the 
training  to  reqxiire  27  hours  of  flight 
training  time  from  an  authorized  flight 
instructor  and  3  hours  of  supervised  PIC 
fli^t  time. 

The  FAA  proposes  to  revise  the 
privileges  and  limitation  requirement 
for  a  recreational  pilot  certificate  by 
allowing  a  recreational  pilot  to  act  as 
PIC  of  an  aircraft  on  a  flight  that  exceeds 
50  nautical  miles  from  the  departing 
airport,  without  receiving  training  for  a 
private  pilot  certificate.  However,  the 
pilot  would  be  required  to  receive  the 
proposed  training  and  an  endorsement 
to  conduct  a  flight  that  exceeds  50 
nautical  miles. 

These  proposed  revisions  will 
improve  interest  in  the  recreational  pilot 
certificate  and  will  encoiuBge  more 
people  to  seek  pilot  certification. 

34.  Prefligbt  Planning 

The  FAA  proposes  to  revise  the 
aeronautical  knowledge  areas  for  a 
recreational  or  private  pilot  certificate  to 
reflect  the  requirements  for  preflight 
action  found  in  §91.103. 

The  current  aeronautical  knowledge 
requirements  for  the  private  pilot 
certificate  applicant  with  an  airplane  or 
rotorcraft  category  rating  include  VFR 
navigation,  using  pilotage,  dead 
reckoning,  and  radio  aids.  These 
requirements  have  been  interpreted  to 
include  the  preflight  action  items  in 
§  91.103.  The  proposal  to  add  the  items 
foimd  in  §  91.103  to  the  proposed 
aeronautical  knowledge  areas  would 
avoid  any  misinterpretation  of  the 
applicant's  aeronautical  knowledge 
requirements. 

35.  Limitations  on  Cmss-Country 
Endorsements 

The  FAA  proposes  to  revise  §  61.93  to 
clarify  the  cross-coimtry  flight 
requirements  for  students  and 
recreational  pilots  seeking  a  private 
pilot  certificate.  Under  the  proposal,  the 
limitations  placed  in  the  student's 
logbook  for  a  supervised  PIC  cross- 
country flight  would  have  to  be  met  at 
the  time  of  the  student's  departure. 

The  existing  rule,  which  requires  that 
each  supervised  PIC  cross-country  flight 
be  subject  to  conditions  listed  in  the 


student's  logbook  is  ambiguous. 
Incidents  have  occurred  where  a  student 
has  departed  on  a  cross-country  flight 
without  adhering  to  limitations  in  the 
student's  logbook.  Also,  the  dispatching 
flight  instructor  may  not  be  the 
student's  principal  instructor  and  may 
not  be  familiar  with  the  student's 
personal  limitations.  The  proposal 
would  permit  the  principal  instructor  to 
Ust  limitations  considered  necessary  for 
the  safety  of  flight  (e.g.,  weather 
minimums,  maximum  crosswind 
components,  time  frames  for  departure 
and  completion)  that  would  have  to  be 
met  before  a  student  could  depart  on  a 
cross-country  flight. 

This  proposal  also  would  require  a 
revision  of  the  language  in  §61.195  on 
flight  instructor  authorizations  to  be 
compatible  with  language  proposed  in 
§61.93. 

36.  Mghf  Flight  Training 

The  FAA  proposes  to  clarify  and 
modify  night  flight  training 
requirements  for  private  pilot  and 
commercial  pilot  applicants.  The  FAA 
proposes  to  require  night  op>erations  as 
an  area  of  operation  for  airplanes, 
powered-lift,  and  rotorcraft  ratings. 

An  exception  would  be  permitted  for 
pilots  whose  training  and  certification 
occurs  in  geographic  latitudes  where 
there  is  no  nighttime  for  extended 
periods.  In  the  United  States,  this  only 
applies  to  persons  who  receive  their 
training  in  Alaska.  The  proposed  rule 
would  permit  a  1-year  exception  for 
these  pilots.  Within  1  year  after 
receiving  their  certificate  with  a  night 
flying  limitation,  pilots  would  be 
required  to  obtain  the  minimum  3  hours 
of  night  flight  training  and  have  the 
restriction  removed. 

Another  exception  would  be  proposed 
for  persons  with  medical  restrictions 
against  night  flight,  because  of  vision 
problems.  Persons  in  this  group  would 
be  permitted  to  carry  the  night  flight 
limitation  on  their  certificates 
indefinitely. 

This  proposal  would  require  more 
pilots  to  gain  exposure  to  night  flight. 
Expierience  shows  that,  even  if  pilots 
have  no  intention  of  flying  at  night, 
situations  arise  in  which  they  might 
encounter  delays  and  be  tempted  to 
complete  a  trip  after  dark.  It  is  critical 
for  pilots  to  understand  how  different 
night  operations  are  fit)ra  daytime 
operations  and  to  understand  their 
personal  limitations. 

However,  a  person  who  has  been 
issued  a  pilot  certificate  without 
meeting  the  night  flying  requirements  of 
this  proposal,  prior  to  effective  date  of 
this  rule,  would  be  allowed  to  continue 
to  hold  that  pilot  certificate  with  the 


night  flying  limitation.  If  the  person 
seeks  an  additional  rating  or  higher  pilot 
certificate  level,  the  person  would  be 
required  to  comply  with  the  night  flying 
requirements  that  are  appropriate  to  the 
pilot  certificate  level. 

37.  Private  Pilot  Limitations 

The  FAA  proposes  several  significant 
changes  to  the  current  §  61.118 
[proposed  §61.113],  "Private  pilot 
privileges  and  limitations:  Pilot  in 
command." 

Under  the  ciurent  regulation,  a 
private  pilot  may  serve  the  public  in 
humanitarian-type  missions,  if  the  pilot 
is  not  compensated.  The  FAA  has 
granted  exemptions  to  public  service 
organizations  to  permit  reasonable 
reimbursement  to  voltmteer  private 
pilots  for  expenses  incurred  for  serving 
the  public  in  such  flights.  The  FAA 
proposes  to  permit  private  pilots  to  be 
reimbursed  for  aircraft  operating 
expenses  (i.e.,  fuel,  oil,  and  airport 
expenditures)  incurred  while  serving 
the  public  in  certain  public 
humanitarian  missions  (i.e..  Civil  Air 
Patrol,  Sheriff  Department,  etc.). 

Under  the  proposal,  search  and 
location  activity  would  be  permitted 
when  the  activity  is  under  the  direction 
and  control  of  local,  state,  and  federal 
law  enforcement  agencies.  The  FAA 
believes  that  skilled  private  pilots  are  a 
valuable  resource  to  enforcement 
agencies  conducting  search  and  location 
missions  and  that  this  resource  should 
be  available  under  controlled 
conditions.  The  proposal  is  intended  to 
permit  private  pilots  to  conduct 
searches  in  conjunction  with  search  and 
location  operations.  The  FAA  considers 
a  search  and  location  operation  as  a 
flight  or  series  of  flights  authorized  by 
and  under  the  direction  and  control  of 
local,  state,  or  federal  law  enforcement 
agencies  for  the  purpose  of  searching  for 
lost  or  injured  persons  and 
communicating  the  location  of  these 
persons  to  the  appropriate  authorities. 
The  proposal  is  intended  to  include  a 
pilot  and  the  minimum  essential 
number  of  persons  required  to  perform 
observation,  map  reading,  and 
communication  duties.  For  example, 
under  the  proposal,  a  private  pilot  could 
act  as  PIC  of  an  aircraft  carrying  fire 
fighters  searching  for  a  fire.  This 
proposed  paragraph  would  not  permit  a 
private  pilot  to  transport  fire  fighters 
bom  one  location  to  another.  In 
addition,  the  proposal  is  not  intended  to 
involve  private  pilots  in  the 
transportation  of  emergency  response 
personnel  and  victims. 

The  FAA  also  proposes  to  clarify  how 
a  private  pilot  may  share  expenses  with 
passengers.  Under  the  current  rules,  a 
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private  pilot  may  only  share  the 
operating  expenses  of  a  flight  with 
passengers.  "The  FAA  proposes  to 
specify  that  these  operating  expenses  be 
restricted  to  fuel,  oil,  and  airport 
parking  expenditures  only,  and  that 
these  expenses  be  shared  equally 
between  the  pilot  and  the  passengers. 

The  FAA  also  proposes  to  clarify  the 
provisions  permitting  private  pilots  to 
conduct  flight  operations  for  charitable 
events.  Under  the  proposal,  the 
regulation  would  specify  that,  if  a 
private  pilot  functioned  as  a  PIC  of  an 
aircraft  for  a  passenger-carrying  airlift 
sponsored  by  a  charitable  organization, 
the  sponsor  of  the  airlift  would  have  to 
provide  a  signed  letter  with  information 
on  the  event,  and  a  photocopy  of  the 
pilot's  pilot  certificate,  medic^ 
certificate,  and  logbook  entries  showing 
compliance  with  recency  of  experience 
requirements  and  the  200-hour 
minimum  total  experience  requirement. 

Other  aspects  oi  the  provisions  for 
private  pilots'  operations  in  charitable 
events  would  remain  largely  the  same. 
Aircraft  maintenance  would  be  required 
to  be  in  accordance  with  subpart  E  of 
part  91,  although  the  specific  reference 
in  current  rule  to  a  required  100-hour 
inspection  and  compliance  with 
§  91.409  would  be  deleted. 
Nevertheless,  those  requirements  are 
appUcable  and  would  continue  imder 
the  proposal.  In  addition,  reference  to 
specific  U.S.  Department  of  Treasury 
documents  would  be  replaced  with  a 
more  general  requirement  that  the 
charitable  organization  be  identified  as 
such  by  the  Department  of  the  Treasury. 

Under  this  proposal,  specific 
refisrence  to  private  pilots  engaged  in 
aircraft  sales  would  be  deletmi.  The 
existing  rule  states  that  a  private  pilot, 
who  is  an  aircraft  salesman  and  who  has 
logged  at  least  200  hours  of  flight  time, 
is  permitted  to  demonstrate  an  aircraft 
in  flight  to  a  prospective  buyer.  This 
proposed  revision  does  not  eliminate 
this  private  pilot  privilege,  however, 
because  it  is  covered  in  the  proposed 
§  61.113(b). 

Finally,  a  new  provision  would  be 
added  to  clarify  that  a  private  pilot  who 
meets  the  requirements  of  §  61.69  may 
act  as  PIC  of  an  aircraft  towing  a  glider 
and  log  that  flight  time.  This  is 
consistent  with  ciurent  and  proposed 
§61.69. 

38.  Glider  Towing 

Section  61.69,  "Glider  towing: 
Experience  and  instruction 
requirements,"  currently  provides  two 
means  for  a  person  to  qualify  as  a  PIC 
of  an  aircraft  towing  a  glider.  The 
proposed  rule  would  retain  the  first 
alternative  in  §  61.69,  which  requires 


the  person  to  have  made  and  logged  at 
least  three  flights  as  sole  manipulator  of 
the  controls  of  an  aircraft  towing  a 
glider  while  accompanied  by  a  qualified 
pilot.  Under  this  proposal,  the  second 
alternative  in  §  61.69,  would  be 
removed.  This  alternative  allows  for  the 
person  to  have  made  at  least  three 
flights  as  sole  manipulator  of  the 
controls  of  an  aircraft  simulating  glider 
towing  fli^t  procediues  and  at  least 
three  flights  as  pilot  or  observer  in  a 
glider  being  towed  by  an  aircraft.  The 
FAA  believes  that  safety  will  be  better 
served  if  a  person's  first  experience 
actually  towing  a  glider  occiu«  while 
that  person  is  accompanied  by  a 
qualified  pilot,  rather  than  flying  solo, 
as  may  be  the  case  curreiitly. 

39.  Eligibility  for  Commercial  Pilot 
Certificate 

The  FAA  proposes  changes  to  current 
§61.123,  "EhgibiUty  requirements: 
General"  and  §  61.129,  "Airplane  rating: 
Aeronautical  experience."  Section 
61.123  currently  requires  applicants  for 
the  commercial  pilot  certificate  with  an 
airplane  category  rating  either  to  have  a 
private  pilot  certificate  or  to  have 
passed  the  private  pilot  written  and 
practical  tests.  Under  this  proposal, 
§61.123  would  list  the  private  pilot 
certificate  as  a  prerequisite  for 
commercial  pilot  certificate  appUcants 
for  all  aircraft  categories.  This  would,  in 
effect,  require  applicants  to  take  the 
private  and  commercial  practical  tests 
separately,  so  that  applicants  actually 
have  a  private  pilot  certificate  when 
they  apply  for  the  commercial  pilot 
certificate. 

The  proposed  change  is  not  intended 
to  require  that  the  private  pilot 
certificate  necessarily  be  in  the  same 
category  and  class  of  aircraft  for  which 
the  applicant  seeks  a  commercial  pilot 
certificate. 

The  other  proposed  changes  to 
eligibiUty  requirements  for  commercial 
pilot  certificate  applicants  would  affect 
English  language  ability;  applicants 
would  be  required  to  read,  speak,  write, 
and  understand  the  English  language, 
and  no  exceptions  would  be  made.  In 
addition,  a  third-class  medical 
certificate,  rather  than  a  second-class 
medical  certificate,  would  be  required. 
Proposed  §  61.23  would  require,  as  is 
currently  the  case,  that  a  person  hold  at 
least  a  second-class  medical  certificate 
to  exercise  the  privileges  of  a 
commercial  pilot  certificate.  • 

Current  holders  who  cannot  read, 
speak,  write,  and  understand  the 
English  language,  but  have  been  issued 
pilot  certificates  with  limitations  that 
restrict  operations  in  airspace  requiring 
the  use  of  the  English  language,  would 


be  allowed  to  continue  to  hold  their 
certificates.  However,  if  a  person  seeks 
an. additional  rating  or  higher  level  pilot 
certificate,  then  the  certificate  v«ll  not 
be  issued  unless  the  person  is  able  to 
read,  speak,  write,  and  understand  the 
English  language. 

40.  Use  of  Turbojet  Airplanes  for 
Commercial  Pilot  Certification 

The  FAA  proposes  to  revise  §61.129, 
the  aeronautical  experience 
requirements  for  a  commercial  pilot 
certificate  with  an  airplane  category 
rating,  to  permit  the  use  of  turbine 
powered  airplanes.  The  existing  rule 
requires  a  minimum  of  10  hours  of  flight 
training  and  practice  given  by  an 
authorized  instructor  in  operations  in 
airplanes  with  retractable  landing  gear, 
flaps,  and  a  controllable  pitch  propeller. 
However,  some  commercial  pilot 
appUcants  may  wish  to  complete  their 
training  in  turbine-powered  airplanes, 
and  some  military  pilots  may  not  have 
demonstrated  procedures  pertaining  to 
the  use  of  a  controllable  pitch  propeller 
Because  a  turbine-poweied  airplane 
does  not  necessarily  have  a  propeller, 
training  and  demonstration  of  flight 
proficiency  in  such  an  airplane  does  not 
satisfy  existing  requirements.  However, 
a  turbine-powered  airplane  clearly 
meets  the  regulatory  intent  of  requiring 
an  applicant  to  demonstrate  proficiency 
in  a  relatively  complex  airplane. 

As  proposed,  an  appUcant  could 
perform  \he  10  hours  of  flight  training 
and  practice  given  by  an  authorized 
instructor  in  either  a  tiutine  powered 
airplane  or  an  airplane  with  retractable 
landing  gear,  flaps,  and  a  controllable 
pitch  propeller  The  10  houre  of  flight 
training  and  practice  could  also  be  met 
with  a  combination  of  hours  in  the  two 
airplanes. 

Existing  §  61.127,  which  requires 
demonstration  of  flight  proficiency  in  an 
airplane  equipped  with  a  retractable 
landing  gear,  flaps,  and  controllable 
propeller(s),  would  be  revised  to 
include  turbine-powered  airplanes. 

41.  Commercial  Pilot  Experience — Cross 
Country  Training  Flight 

The  FAA  proposes  to  establish  two 
new  cross-country  flight  training 
requirements  for  commercial  pilot 
certificate  applicants  for  airplane, 
helicopter,  gyroplane,  airship,  and 
powered-Uft  ratings:  a  daytime  VFR 
cross-country  flight  and  a  nighttime 
VFR  cross-country  flight.  Both  flights 
would  have  to  be  in  the  same  category 
and  class  of  aircraft  for  which  the 
commercial  pilot  certificate  was  sou^t 

The  FAA  proposes  these  additional 
cross-countiy  requirements  because 
ciurent  training  requirements  appear 
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inadequate  and  are  outdated.  The  intent 
of  the  proposals  is  to  increase 
applicants'  exposure  to  the  demands  ^r 
and  pressures  of  cross-country 
navigation  under  both  day  and  night 
conditions,  in  increasingly  complex 
airspace  conditions,  and  at  commerdai 
pilot  level  standards.  The  FAA  believes 
that  this  additional  experience  under 
flight  instructor  supervision  will  help 
produce  better  trained  commercial  pilot 
applicants. 

42.  A  TP  Requirements  ^ 

The  FAA  proposes  several  changes  in 
the  eligibility  requirements  for  the  ATP 
certificate,  llie  English  language 
capability  requirement  would  be 
simplified  and  standardized  with  other 
certificate  levels.  The  reference  in 
current  §  61.151  to  accent  or  speech 
impediment  that  would  interfere  with 
two-way  radio  conversation  would  be 
deleted.  At  least  a  third-class  medical 
certificate,  rather  than  a  first-class 
medical  certificate,  would  be  required 
for  the  certificate  (although  a  first-class 
medical  certificate  still  would  be 
required  to  exercise  the  privileges  of  the 
certificate).  In  addition,  the  current 
requirement  in  §61.151  for  a  high 
school  education  or  equivalent  would 
be  deleted.  The  FAA  beUeves  that 
because  of  the  higher  levels  of  education 
typically  attained  by  ATP  certificate 
applicants,  this  is  now  an  obsolete 
requirement. 

The  provision  in  current  §  61.157 
permitting  ATP  certificate  appUcants  lo 
obtain  an  instrument  rating  in 
conjunction  with  the  ATP  certificate  is 
obsolete.  Therefore,  the  FAA  proposes 
to  require  in  §  61.151  that  an  applicant 
for  an  ATP  certificate  either  must  hold 
a  commercial  pilot  certificate  and 
instrument  rating  that  applies  to  the 
category  and  class  of  aircraft  for  which 
the  ATP  certificate  is  sought  or,  if  a  U.S. 
military  pilot,  meet  the  requirements  of 
§61.73  for  a  commercial  pilot  certificate 
and  instrument  rating.  An  applicant 
who  holds  a  foreign  pilot  license  would 
be  required,  under  the  proposal,  to  hold 
either  a  foreigri  \TP  certificate  or 
commercial  pilot  license  and  instrument 
rating  with  the  appropriate  aircraft 
category  and  class  rating.  Currently,  it  is 
rare  for  an  ATP  applicant  to  lack  an 
instrument  rating,  and  in  the  current 
NAS  an  instrument  rating  is,  for 
practical  purposes,  a  prerequisite  for  the 
ATP  certificate. 

Under  the  proposal,  appUcants  under 
23  years  of  age  could  continue  to  take 
the  knowledge  test  for  the  ATP 
certificate.  The  proposal  would 
eliminate  the  current  provision  in 
§  61.153  that  requires  applicants  to  meet 
the  eligibility  requirements  (other  than 


the  age  minimum)  before  taking  the 
written,  or  knowledge,  test.  Thus,  in  this 
NPRM,  it  would  not  be  necessary  to 
meet  any  of  the  eligibility  requirements 
to  take  the  knowledge  test,  but  the 
eligibiUty  requirements  would  apply  to 
a  person  seeking  to  take  the  practical 
test.  However,  an  applicant  would  have 
to  be  at  least  23  years  old  to  take  the 
practical  test;  the  FAA  proposes  to 
delete  the  exception  to  this  requirement 
currently  foimd  in  §61.39.  This  revision 
proposes  that  an  applicant  meet  the  23 
year  old  age  requirement  to  be  eligible 
to  take  the  practical  test  for  an  ATP 
certificate. 

The  FAA  also  proposes  to  clarify, 
reorganize,  and  update  the  aeronautical 
knowledge  areas  covered  under 
§61.153.  Whereas  airplane  and 
rotorcraft  aeronautical  knowledge 
currently  is  covered  under  separate 
sections  that  are  cross-referenced,  the 
proposal  would  list  a  single  set  of 
required  aeronautical  knowledge  areas. 
The  current  reference  to  "air  navigation 
facilities  on  Federal  airways  such  as 
rotating  beacons,  course  lights,  and 
radio  ranges"  would  be  deleted.  Other 
items,  such  as  flight  crew  physiological 
factors  and  aeronautical  decision 
making,  judgment,  and  windshear 
avoidance  would  be  added. 

Aeronautical  skill  areas  currently 
addressed  in  §§61.157  (airplane  rating) 
and  61.163  (rotorcraft)  would  be 
addressed  in  proposed  §61.155,  "Flight 
proficiency."  This  proposed  section 
contains  a  single  set  of  areas  of 
operation  for  the  single-engine  airplao^ 
multiengine  airplane,  helicopter,  ancf 
powered-lift  ATP  ratings.  j|.^ 

The  practical  test  for  the  ATP  £" 

certificate-airplane,  rotorcraft,  or       /  '« 
powered-lift — would  be  based  on  the 
approved  areas  of  operation  listed  in 
proposed  §61.155. 

To  apply  for  a  practical  test  for  an 
ATP  certificate,  a  person  must  meet  the 
eligibility  requirements  for  the 
certificate,  as  well  as  meet  the 
aeronautical  knowledge  and  experience 
requirements. 

An  applicant  who  is  seeking  a  type 
rating  on  an  ATP  certificate  or  adding  i 
type  rating  to  a  ATP  certificate  would  oe 
required  to  receive  and  log  ground  and 
flight  training  on  the  approved  areas  of 
operation  and  receive  a  logbook 
endorsement  that  the  training  was 
completed,  except  in  the  case  of  an 
employee  of  a  part  121  or  135  certificate 
holder.  In  that  case,  the  employee 
would  be  permitted  to  present  a  training 
record  that  shows  satisfactory 
completion  of  the  certificate  holder's 
approved  PIC  training  program  for  the 
aircraft  type  rating  sought. 


The  areas  of  operation  contained  in 
the  rules  are  written  in  general  terms  to 
align  it  with  the  standards  for  practical 
tests.  The  FAA  believes  this  will  permit 
flexibility  in  the  test  and  reflect  current 
needs  of  the  NAS  environment  in  which 
the  holder  of  the  ATP  certificate  would 
operate.  Applicants  would  prepare  for 
the  test,  in  part,  by  referring  to  the 
appropriate  practical  test  standards.  As 
an  example,  the  areas  of  operation 
include  preflight  preparation  and 
procedures;  inflight  procedures; 
instrument  procedures;  takeoff  and 
departure;  landings;  normal,  abnormal, 
and  emergency  procedures;  and 
postflight  procedures. 

Under  the  proposal,  aeronautical 
experience  requirements  would  be 
reorganized  for  clarity  and  easier 
reference.  The  proposal  would  not 
change  the  specific  hour  requirements. 

Powered-lift  requirements  would  be 
patterned  on  the  airplane  requirements. 
However,  for  powered-lift,  no  provision 
is  contained  in  the  proposed  rule  for 
flight  engineer  time  to  be  credited 
toward  the  required  1,500  hours  of  total 
time  as  a  pilot.  The  reasons  that 
provisions  for  flight  engineer  time  is  not 
being  allowed  for  the  powered-lift  rating 
is  because  to  date,  the  existing  powered- 
lifts  under  development  are  not 
designed  with  a  flight  engineer  station. 

In  proposed  §61.157,  "Aeronautical 
experience:  Airplane  category  rating," 
SIC  time  acquired  in  an  airplane  with  a 
flight  manual  or  type  certificate  that 
requires  more  than  one  pilot  would  still 
count  toward  meeting  the  pilot  time 
experience  requirements.  All  SIC  time 
^^in  an  airplane  for  a  part  121  or  135 
^^  certificate  holder  for  which  a  SIC  was 
required  also  would  oe  counted. 

The  FAA  proposes  to  delete  the 
provision  that  requires  a  pilot  who  seeks 
an  airline  transport  pilot  certificate  in  a 
small  helicaiplfir  to  obtain  a  helicopter 
"type  rating.  TTie  FAA  believes  that  small 
helicopters  should  not  be  treated 
differently  than  the  other  small  aircraft. 
Historically,  %he  FAA  policy  on 
requiring  M||^bt  who  seeks  an  airline 
transport  puot  certificate  in  a  small 
helicopter  to  obtain  a  helicopter  type 
rating  was  based  on  the  operating 
requirements  of  part  127,  "Certification 
of  Operations  of  Scheduled  Air  Carriers 
with  Helicopters."  Specifically, 
§  127.173(a)  is  the  rule  the  FAA  based 
its  determination  on  requiring  a  pilot 
who  seeks  an  airline  transport  pilot 
certificate  in  a  small  helicopter  to  obtain 
a  helicopter  type  rating.  Upon  a  ::loser 
reading  of  existing  §61. 5(b)(5)(iii), 
however,  it  is  stated  that  ratings  are 
issued  under  this  part  for,  "Small 
helicopters  for  operations  requiring  an 
airline  transport  pilot  certificate." 
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Currently,  part  127  is  not  active,  and 
there  are  not  any  part  127  scheduled  air 
carriers  with  helicopters.  The  FAA  has 
determined  that  it  is  not  necessary  for 
a  person  who  seeks  an  airline  transport 
pilot  certificate  in  a  small  helicopter  to 
obtain  a  helicopter  type  rating.  The 
continuation  of  this  past  policy  places 
an  additional  restriction  on  small 
helicopters  that  is  not  required  of  other 
small  aircraft  and  can  no  longer  be 
justified.  Therefore,  the  FAA  proposes 
to  treat  the  type  rating  requirements  for 
helicopters  as  it  currently  does  for  the 
other  aircraft,  which  only  requires  a 
type  rating  if  the  aircraft  is  a  large 
aircraft  (other  than  lighter-than-air), 
turbojet-powered  airplanes,  or  other 
aircraft  type  ratings  specified  by  the 
Administrator  through  the  aircraft  type 
certification  procedures. 

43.  Pilot  in  Command  Hour 
Requirement  for  Initial  Flight  Instructor 
AppUcants 

The  FAA  proposes  to  require  an 
applicant  for  a  flight  instructor 
certificate  to  have  logged  at  least  15 
hoius  as  PIC  in  the  category  and  class 
of  aircraft  for  which  the  rating  is  sought. 
This  is  also  required  in  existing  §61.191 
for  a  flight  instructor  to  apply  for  an 
additional  flight  instructor  rating. 
However,  such  a  requirement  does  not 
exist  for  the  application  of  an  original 
flight  instructor  certificate.  The  FAA 
beUeves'that  an  applicant  for  any  flight 
instructor  rating  should  have  logged  at 
least  15  hours  as  PIC  in  the  category  and 
class  of  aircraft  for  the  rating  sought. 
This  proposal  will  not  impose  any 
additional  economic  btirden  on  fUght 
instructor  candidates,  who  normally 
obtain  their  original  flight  instructor 
certificate  in  an  aircraft  in  which  they 
have  received  most  of  their  training.  The 
proposal  is  intended  to  eliminate  an 
area  of  inconsistency  in  the  regulation. 

44.  Experience  Required  for  Training 
Flight  Instructor  Candidates 

In  addition  to  adding  the  generalized 
areas  of  operation  to  the  fli^t  instructor 
requirements  of  §  61.187,  the  FAA 
proposes  two  amendments  to  the 
current  §  61.187.  The  first  is  a 
clarification  of  the  requirement  that 
persons  giving  flight  training  to  flight 
instructor  candidates  have  24  months 
experience.  Second,  an  exception  would 
be  specified  for  that  24-month 
requirement. 

Section  61.187  currently  requires  that 
persons  who  give  flight  training  to  flight 
instructor  candidates  have  a  minimum 
base  of  experience.  They  must  have 
given  at  least  200  hours  of  flight 
training,  and  they  must  have  held  a 
flight  instructor  certificate  during  the  24 


months  immediately  preceding  the  date 
the  training  is  given  to  a  flight  instructor 
candidate.  This  current  rule  may  be  read 
to  mean  that  a  person  who  had  been 
active  as  a  flight  instructor  for  2  years 
or  more,  but  then  became  inactive  as  a 
flight  instructor,  might  be  excluded 
from  giving  flight  training  to  flight 
instructor  candidates  upon  resimiing 
fli^t  training  activity. 

The  FAA  does  not  interpret  §  61.187 
in  this  manner,  particularly  when  it  is 
read  in  conjimction  with  §61.19.  To 
clarify  this  issue,  the  proposed  change 
would  eliminate  the  words 
"immediately  preceding."  This  proposal 
would  clarify  that  the  24  months  of 
experience  are  cumulative  time  and 
need  not  be  accumulated  consecutively 
and  immediately  preceding  the  giving  of 
training  to  flight  instructor  candidates. 
However,  an  instructor  who  otherwise 
meets  the  24-month  and  200-hour 
experience  criteria  would  need  to  have 
their  flight  instructor  certificate 
reinstated  before  giving  such  flight 
training. 

A  further  proposed  change  to  this  rule 
would  apply  to  flight  instructors  serving 
in  an  FAA-approved  course.  This 
provision  would  allow  such  flight 
instructors  either  to  meet  the  24-month 
and  200-hour  experience  requirement, 
or  to  meet  other  prerequisites.  The 
alternative  qualifications  would  be  to 
have  trained  and  endorsed  at  least  5 
persons  for  a  pilot  certificate  or  rating 
practical  test;  have  a  record  reflecting 
that  at  least  80  percent  of  the  persons 
whom  the  flight  instructor  has  endorsed 
for  a  practical  test  passed  that  test  on 
their  first  attempt;  and  have  given  a 
minimum  amount  of  flight  training.  In 
the  case  of  airplanes,  the  minimum 
amount  of  flight  training  given  would  be 
400  hours;  in  the  case  of  gliders,  the 
minimum  amount  of  flight  training 
given  would  be  100  hours;  and  in  the 
case  of  lighter-than-air,  the  minimiun 
amount  of  flight  training  given  would  be 
40  hours. 

The  intent  of  this  option  is  to  permit 
a  person  who  has  held  a  flight  instructor 
certificate  for  less  than  24  months  to 
give  training  to  flight  instructor 
candidates.  For  example,  the  FAA 
believes  that  some  full-time  instructors 
may  meet  the  400-hour  requirement 
before  accumulating  24  months  of - 
training  experience.  Within  the 
structure  of  an  approved  training 
program,  the  FAA  believes  that  such 
instructors  should  be  permitted  to  train 
flight  instructor  candidates.  The  FAA 
has  determined  that  the  second  option 
would  provide  at  least  an  equivalent 
level  of  safety  to  the  current  minimum 
of  24  months  and  200  hours  of 
experience. 


45.  Flight  Instructor  Renewal 
Requirements 

The  FAA  proposes  to  modify 
procedures  for  renewal  of  the  flight 
instructor  certificate.  Under  the 
proposal,  §  61.197  would  be  revised  to 
clarify  current  requirements. 

The  current  regulation  requires  flight 
instructors  to  pass  the  practical  test  for 
a  flight  instructor  certificate  and  the 
rating  involved,  or  portions  of  that  test 
as  determined  by  the  FAA,  or  to  renew 
their  certificates  through  several  other 
methods.  Similarly,  the  proposal  would 
state  that  a  person  who  holds  an 
unexpired  flight  instructor  certificate 
would  be  permitted  to  renew  that 
certificate  for  an  additional  24  calendar 
months  by  passing  a  practical  test  for 
renewal  of  that  certificate.  The  proposal 
would  add  that  passing  a  practical  test 
for  an  additional  flight  instructor  rating 
also  would  be  acceptable  for  renewal  of 
the  expiring  flight  instructor  certificate. 

Current  §  61.197  also  states  that  flight 
instructors  may  renew  their  certificates 
without  taking  the  practical  test  if  their 
record  of  instruction  shows  they  are 
competent  flight  instructors.  The 
proposal  would  specify  what  the  FAA 
considers  an  acceptable  record  of 
training,  for  the  24-calendar  month 
duration  period  of  the  instructor's 
certificate,  the  instructor  would  have  to 
have  endorsed  at  least  5  students  for  a 
practical  test  for  a  certificate  or  rating 
and  at  least  80  percent  of  the  students 
would  have  to  have  passed  their  tests  on 
the  first  attempt. 

The  proposal  would  modify  one  other 
possible  method  of  renewing  a  flight 
instructor  certificate.  Under  the  current 
rule,  a  person  may  renew  a  flight 
instructor  certificate,  without  taking  the 
practical  test,  if  the  person  has  a 
satisfactory  record  as  a  company  check 
pilot,  chief  flight  instructor,  PIC  of  an 
aircraft  operated  imder  part  121,  or 
other  activity  involving  the  regular 
evaluation  of  pilots.  This  would  be 
somewhat  modified,  a  proposal  that 
would  include  any  person  who  has 
served,  during  the  preceding  24- 
calendar  month  duration  period  of  the 
person's  flight  instructor  certificate,  as  a 
company  check  pilot,  chief  flight 
instructor,  company  check  airman  or 
flight  instructor  in  a  part  121  or  135 
operation,  or  a  comparable  position 
involving  the  regular  evaluation  of 
pilots.  Similar  to  the  current  rule,  the 
proposal  would  stipulate  that  the  [>erson 
demonstrate  to  a  FSDO  of  having 
satisfactory  knowledge  of  current  pilot 
training,  certification,  and  standards. 
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46.  Flight  Instructor  Duty  Time 
Limitations 

One  issue  discussed  under  this 
regulatory  review  was  whether  to  limit 
instructor  flight  and  duty  time  by 
limiting  the  hoius  of  training  given  in 
simulators  and  groimd  trainers,  as  well 
as  training  given  in  flight.  The  FAA  has 
decided  to  propose  one  change  in  the 
current  flight  time  limitation  for  flight 
instructors,  but  does  not  propose  to 
limit  duty  time  involving  trainiTig  given 
in  flight  simulators  and  flight  training 
devices. 

Section  61.195  currently  states  that  a 
flight  instructor  may  not  ccmduct  more 
than  8  hours  of  flight  instruction  in  any 
24-consecutive  hour  period.  The  FAA 
proposes  to  revise  this  section  by 
proposing  that  a  flight  instructor  may 
not  conduct  more  than  8  hour  of  flight 
instruction,  other  commercial  flying,  or 
any  combination  of  both  in  any  24- 
consecutive  hour  period. 

47.  Flight  Training  From  a  Control  Seat 

Section  91.109  lists  the  requirements 
an  aircraft  must  meet  to  be  used  in  flight 
training.  However,  no  regulation 
requires  a  flight  instructor  to  be  in  a 
control  seat  of  the  aircraft  while  giving 
flight  training.  The  FAA  proposes  to 
revise  §§  61.51  and  61.195  to  require 
that  all  flight  training  be  given  from  a 
control  seat  in  the  aircraft. 

Section  91.109  requires,  with  the 
exception  of  a  balloon,  that  the  aircraft 
have  fully  functioning  dual  controls. 
The  regulation  provides  that  instrument 
flight  training  he  given  in  a  single- 
engine  airplane  equipped  with  a  single, 
functioning,  throwover  control  wheel  in 
place  of  fixed,  dual  controls  of  the 
elevator  and  ailerons.  Section  91.109 
also  requires  a  safety  pilot  to  be  in  a 
control  seat  during  simulated 
instrument  flight  conditions. 

In  §  61.51,  the  FAA  proposes  to 
require  a  flight  instructor  to  occupy  a 
pilot  station  in  the  aircraft  that  has 
functioning  flight  controls  to  log  PIC 
flight  time.  The  FAA  also  proposes  to 
amend  §61.195  to  require  that  all  flight 
training  be  given  from  a  control  seat  of 
an  aircraft  that  meets  the  requirements 
of  §91.109. 

C  Part  141  Issues 

1.  Approval  of  Training  Courses  That 
Permit  Pilot  Schools  To  Train  to  a 
Standard 

The  FAA  proposes  to  permit  pilot 
schools  certiflcated  under  part  141  to 
train  students  to  a  performance  standard 
without  necessarily  meeting  the 
minimum  hours  of  training  prescribed 
in  the  appendices.  However,  these 
proposed  courses  would  not  be 


permitted  for  pilot  schools  with 
provisional  pilot  school  certificates  or 
for  courses  in  which  pilot  schools  have 
examinins 


Pilot  schools  would  be  required  to 
specify  planned  ground  and  flight 
training  time  requirements  for  these 
courses.  These  time  requirements  would 
include  cross-country  flight  time,  night 
flight  time,  and  any  additional  ground 
and  flight  training.  Students  would  have 
to  meet  these  planned  time 
requirements  to  complete  the  course. 

To  apply  for  initial  approval  of  a 
course  that  trains  students  to  a  standard, 
the  school  would  be  required  to  meet 
the  following  requirements,  which 
appear  in  proposed  §  141.55:  (1)  Hold  a 
pilot  school  certificate  and  have  held 
that  certificate  for  at  least  the  prior  24 
calendar  months;  and  (2)  have  an  FAA 
inspector  or  a  designated  examiner  who 
is  not  an  employee  of  the  school  give 
the  practical  or  knowledge  test.  The 
initial  approval  would  be  for  24 
calendar  months. 

Under  proposed  §  141.55,  a  course 
that  received  initial  approval  could 
receive  final  approval  by  complying 
with  the  following:  The  school  would  be 
required  to  demonstrate  that,  during  the 
time  the  course  was  conducted  under 
initial  approval,  the  school  trained  at 
least  10  students  for  a  pilot,  flight 
instructor,  or  ground  instructor 
certificate  or  rating  and  at  least  80 
percent  of  those  students  passed  the 
practical  test  on  the  first  attempt.  The 
practical  test  must  have  been  conducted 
by  an  FAA  inspector,  or  by  a  designated 
examiner  who  is  not  an  employee  of  the 
school. 

The  FAA's  experience  indicates  that 
most  appHcants  require  more  than  the 
minimum  number  of  hours  required 
under  part  61  or  part  141  to  attain 
normal  performance  standards  as 
reflected  in  the  practical  test  standard 
(PTS)  and  as  practiced  throughout  the 
flight  training  industry.  Nevertheless,  a 
number  of  pilot  schools  have  students 
who  are  ready  to  accomplish  the 
practical  tests  prior  to  reaching  the 
minimum  number  of  flight  hours 
specified  in  the  FAR.  The  FAA's 
experience  with  pilot  schools  that  have 
similar  courses  approved  under 
exemption  indicates  that  such  flexibility 
presents  no  detriment  to  safety,  under 
the  closely  Supervised  training 
environment  of  these  schools. 

The  proposal  to  permit  pilot  schools 
to  train  students  to  a  standard  follows 
a  precedent  established  with  the 
Advanced  Qualification  Program  (AQP) 
in  Special  Federal  Aviation  Regulation 
(SFAR)  No.  58,  which  applies  to 
personnel  trained  under  parts  121  and 
135.  The  AQP  was  created  partially  in 


response  to  recommendations  the 
Administrator  received  on  June  8, 1988, 
from  the  Joint  Government-Industry 
Task  Force  on  flight  crew  performance. 
One  of  the  reconunendations  was  to 
provide  for  the  approval  of  training 
programs  based  on  course  content  and 
training  rather  than  using  specific 
program  hours. 

This  proposal  also  addresses  a 
petition  for  rulemaking  submitted  April 
20, 1990,  by  the  Sierra  Academy  of 
Aeronautics,  which  was  summarized  in 
the  Federal  Register  on  June  12, 1990 
(55  FR  23749:  Docket  No.  26221).  No 
comments  on  the  petition  were 
received.  The  petitioner  requested  to 
adjust  the  ratio  of  dual  flight  training  to 
solo  training  in  its  training  course  for  a 
commercial  pilot  certificate  in 
helicopters.  The  Sierra  Academy  stated 
that  it  prefers  to  conduct  all  fli^t 
training  in  helicopters,  even  though 
appendix  F  permits  100  hours  of  the 
total  150  hours  of  flight  training  in 
aircraft  other  than  helicopters  or 
gyroplanes.  The  Sierra  Academy 
requested  the  decrease  of  the  solo  flight 
training  requirement  from  100  hours  to 
70  hours  and  the  increase  of  the  dual 
flight  training  from  50  hours  to  80 
hours.  The  Sierra  Academy  stated  that 
the  increase  in  the  number  of  dual  flight 
training  hours  is  necessary  because 
many  of  the  maneuvers  and  procedures 
required  under  the  PTS  necessitate  that 
an  instructor  be  on  board  the  aircraft  for 
safety  reasons.  The  petition  stated  that 
the  change  would  make  FAA-approved 
commercial  pilot  training  conducted 
exclusively  in  helicopters  economically 
viable,  as  well  as  safer.  Under  the 
proposed  revision  to  §  141.55,  the  Sierra 
Academy  would  be  able  to  apply  for 
approval  of  courses  to  train  students  as 
described  in  its  petition. 

2.  Check  Instructors 

Currently,  pilot  or  provisional  pilot 
schools  are  required  to  designate  a  chief 
instructor  for  each  approved  training 
course.  In  addition,  pilot  schools  mey 
designate  an  assistant  chief  instructor 
for  an  approved  training  course.  The 
FAA  proposes  to  establish  a  check 
instructor  position  that  a  pilot  school 
could  designate  an  instructor  to  perform 
instructor  proficiency  checks,  stage 
checks,  and  end-of-course  tests — the 
check  instructor  position. 

The  FAA  has  determined  that  the 
proposed  check  instructor  position 
would  be  necessary  at  larger  schools. 
Often  the  chief  instructors  at  these 
schools  need  to  designate  more 
responsibility  to  other  instructors. 
Under  this  proposal'  a  school  would  be 
required  to  have  an  enrollment  of  at 


least  50  students  at  the  time  the  check 
instructor  is  designated. 

The  check  instructor  would  be 
required  to  meet  certain  minimiun 
criteria  and  be  approved  by  the  FAA 
FSDO  that  has  jurisdiction  over  the 
school  For  checks  and  tests  that  relate 
to  either  flight  or  ground  training 
courses,  a  check  instructor  would  be 
required  to  have  passed  an  oral  test 
given  by  the  chief  instructor  on:  (1) 
Teaching  methods;  (2)  the  applicable 
provisions  of  the  "Airman's  Information 
Manual,"  parts  61,  91,  and  141;  and  (3) 
the  objectives  and  course  completion 
standards  of  the  approved  training 
course  for  the  designation  sought. 

A  person  who  desires  to  become  a 
check  instructor  for  tests  and  checks 
that  relate  to  a  flight  training  course 
would  be  required  to:  (1)  Hold  a 
commercial  pilot  certificate  or  an  ATP 
certificate;  (2)  hold  a  ciurent  flight 
instructor  certificate  with  category  and 
class  ratings  appropriate  to  the 
designation  sought;  (3)  hold  the 
appropriate  instrument  rating  for  the 
training  course,  if  required;  (4)  hold  at 
least  a  current  second-class  medical 
certificate,  if  the  course  is  for  a  rating  in 
an  aircraft  other  than  a  glider  or  balloon; 
(5)  present  a  signed  and  dated  statement 
by  Uie  person  certifying  that  the  person 
has  no  known  medical  defects  that  make 
the  person  unable  to  pilot  a  glider  or 
balloon,  if  the  course  is  for  a  rating  in 
a  gUder  or  balloon;  (6)  meet  the  PIC 
recent  flight  experience  requirements  of 
§  61.57;  and  (7)  pass  a  flight  test,  given 
by  the  chief  instructor,  on  the  fli^t 
procedures  and  maneuvers  of  the 
approved  training  course  for  the 
designation  sought.  A  person  who 
desires  to  become  a  check  instructor  for 
tests  and  checks  that  relate  to  ground 
training  courses  would  be  required  to 
hold  a  current  ground  instructor 
certificate  with  category  and  class 
ratings  appropriate  to  the  designation 
sought. 

Conmienters  to  NPRM  No.  89-14,  in 
which  the  FAA  proposed  to  reduce  the 
experience  criteria  for  chief  and 
assistant  chief  instructor  candidates, 
noted  that  such  actions  enhance  the 
status  of  instructors  by  permitting  them 
to  apply  for  a  supervisory  position 
earUer  in  their  careers.  Tlie  proposed 
check  instructor  position  would  permit 
instructors  to  apply  for  supervisory 
positions  and  to  be  given  increased 
responsibility. 

'The  proposal  to  establish  the  check 
instructor  position  would  help  the  FAA 
clarify  to  whom  a  chief  instructor  can 
designate  the  authority  to  conduct 
student  stage  checks,  end-of-coiu^e 
tests,  and  instructor  proficiency  checks. 
The  FAA  would  also  eliminate  the  term 


"designated  assistant."  During  the 
public  hearings,  commenters  noted  that 
the  term  is  interpreted  differently. 
Under  the  proposed  revisions  to 
§§  141.79, 141.81,  and  141.85,  the  diief 
instructor,  assistant  chief  instructor,  or 
check  instructor  would  give  instructor 
proficiency  checks,  stage  checks,  and 
end-of-course  test. 

3.  Quality  of  Training  Requirements 

In  response  to  conmtents  provided  at 
the  public  hearings,  the  FAA  proposes 
to  clarify  the  existing  requirements  for 
a  pilot  school  to  apply  for  and  to 
maintain  a  pilot  school  certificate. 

Current  §  141.63  requires  a  pilot 
school  that  applies  for  examining 
authority  in  a  particular  course  to 
demonstrate  that  9  of  the  10  most  recent 
graduates  of  that  particular  course  had 
passed  an  interim  or  final  test  on  the 
first  attempt. 

Current  §  141.83  requires  that  each 
holder  of  a  provisional  or  pilot  school 
certificate  provide  a  high  enough  quality 
of  training  so  that  at  least  8  out  of  the 
10  of  the  school's  students  or  graduates 
that  were  most  recently  tested,  by  an 
FAA  inspector  or  designated  pilot 
examiner,  passed  an  interim  or  a  final 
test  on  the  first  attempt. 

Commenters  at  the  public  hearings 
noted  that  the  existing  requirement  for 
a  specific  number  of  students  to  pass  an 
interim  or  stage  check  may  reduce  a 
school's  ability  to  monitor  student  and 
instructor  performance.  For  example, 
the  conunenters  noted  that  these  interim 
or  stage  checks  are  used  to:  (1)  Evaluate 
a  student's  performance;  and  (2)  ensure 
that  instructors  train  students  according 
to  the  school's  procedures  and 
performance  standards.  The 
commenters  stated  that  the  quaUty  of 
training  criteria  should  be  based  on 
experience  with  the  students  who  have 
completed  a  training  course,  not 
students  who  are  enrolled  in  a  training 
course.  Some  commenters  even  noted 
that,  under  this  requirement,  pilot 
schools  would  not  be  able  to  develop 
tests  that  exceed  the  standards  set  in  the 
PTS.  Other  commenters  noted  that  the 
existing  regulations  have  been 
interpreted  to  mean  that  the 
requirement  for  the  10  most  recent 
students  to  pass  any  test  on  the  first 
attempt  must  be  met  continuously.  For 
example,  if  two  students  in  a  row  failed 
a  test,  the  school  may  risk  losing  its 
examining  authority. 

The  FAA  has  determined  that  a  pilot 
school  should  be  permitted  to  evaluate 
its  ovra  students  and  instructors 
throughout  the  training  course  without 
jeopardizing  the  school's  certificate  or 
examining  authority.  Therefore,  the 
FAA  proposes  to  revise  the  current 


regulation  on  the  niunber  of  students 
who  are  required  to  pass  the  practical  or 
knowledge  test  and  to  eliminate  the 
requirement  for  interim  tests  to  be  used 
to  evaluate  a  school's  quality  of  training. 
The  number  of  students  who  pass  the 
practical  test  would  apply  to  training 
courses  that  require  the  applicant  to 
pass  a  practical  test  to  obtain  a 
certificate  or  rating.  The  number  of 
students  who  pass  the  knowledge  test 
would  apply  to  ground  training  courses. 

Proposed  §  141.63  would  require  90 
percent  of  the  graduates  of  a  flight 
coiu-se,  in  which  the  school  desires  to 
obtain  examining  authority  or  retain 
examining  authority,  to  pass  a  final  test 
given  by  an  FAA  inspector,  or  by  a 
designated  examiner  who  is  not  an 
employee  of  the  school,  on  the  firet 
attempt.  Under  this  proposal  if  40 
students  graduate  from  an  approved 
course,  but  only  10  of  those  students 
receive  a  final  test  given  by  an  FAA 
inspector,  or  by  a  designated  examiner 
who  is  not  an  employee  of  the  school, 
then  90  percent  of  those  10  students 
would  have  had  to  have  passed  the  test 
on  the  first  attempt.  The  90  percentage 
would  be  apphcable  for  the  24-calendar 
months  duration  period  of  the  school's 
examining  authority.  If  the  school  only 
conducts  ground  school  courses,  then  at 
least  90  percent  of  the  school's  students 
must  have  passed  the  required 
knowledge  test  given  by  the  FAA,  or  by 
a  designated  examiner  who  is  not  an 
employee  of  the  school. 

The  FAA  proposes  similar  revisions 
to  §§141.5, 141.27. 141.55  and  141.83. 
These  revisions  would  require  that  an 
applicant  seeking  approval  or  renewal 
of  a  training  course  have  at  least  80 
percent  of  diefr  graduates  from  the 
course  to  have  passed  the  practical  test 
on  the  first  attempt.  The  80  percent  is 
not  required  to  be  based  on  all  students, 
but  only  on  those  students  who  take  the 
practical  test  given  by  an  FAA 
inspector,  or  by  a  designated  examiner 
who  is  not  an  employee  of  the  school. 

4.  Temporary  Chief  Instructor 

The  FAA  proposes  to  revise  §  141.87, 
"Change  of  chief  instructor,"  to  allow 
the  assistant  chief  instructor  to  act  in 
the  capacity  of  the  chief  instructor  for 
60  days  and  to  permit  the  assistant  chief 
instructor  or  check  instructor  to  perform 
stage  and  end-of-coiu'se  tests. 

The  current  rule  requires  that, 
pending  designation  and  approval  of  a 
new  chief  instructor,  each  stage  and 
end-of-course  test  be  given  by  an  FAA 
inspector  or  a  designated  pilot 
examiner.  Commenters  at  the  public 
hearings  noted  that  this  requirement 
could  be  an  administrative  burden  to 
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the  pilot  school,  its  students,  and  the 
FAA. 

The  FAA  has  determined  that  an 
assistant  chief  instructor  would  be  a  safe 
temporary  substitute  for  a  chief 
instructor,  because  of  their 
familiarization  with  school  operations 
and  they  are  already  approved  by  the 
FAA.  This  proposal  would  provide  a 
time  frame  for  a  new  chief  instructor  to 
be  designated  and  would  provide 
stability  to  the  pilot  school's  students. 

5.  Transfer  Between  Part  141  Schools 

The  FAA  proposes  to  revise  §  141.67 
to  delete  the  ciurent  requirement  for  a 
student  at  a  pilot  school  with  examining 
authority  to  complete  all  of  the  training 
coiuse  at  the  same  school.  The  proposal 
would  permit  up  to  one-half  of  a 
student's  credits  to  be  transferred  from 
another  pilot  school.  The  amount  of 
credits  that  could  be  transferred  would 
be  based  on  the  student's  performance 
on  a  test  ^ven  by  the  receiving  pilot 
school,  lihis  test  could  include  a  flight 
check,  a  review  of  the  student's 
aeronautical  knowledge,  or  both.  This 
criteria,  as  *■  ell  as  the  other  criteria 
proposed  f  ^  r  the  transfer  between  part 
141  schools,  is  similar  to  the  current 
criteria  in  §  141.77  for  the  transfer 
between  pilot  schools  that  do  not  have 
examining  authority. 

6.  Maintenance  Requirements 

The  FAA  proposes  to  revise  §  141.39 
by  expanding  the  maintenance 
requirements  for  aircraft  used  by  a  pilot 
school  for  flight  training  and  solo 
flints. 

Current  §  141.39  requires  applicants 
for  a  pilot  or  provisional  pilot  school 
certificate  to  maintain  and  inspect  all 
aircraft  in  accordance  with  the 
requirements  of  part  91  that  apply  to 
aircraft  used  to  give  flight  training  for 
hire. 

Section  91.409  requires  all  aircraft 
used  to  give  flight  training  for  hire  to 
receive  an  inspection  every  12  calendar 
months  or  every  100  hours  in  service.  A 
pilot  school  may  inspect  aircraft  under 
a  progressive  inspection  program 
approved  by  the  FAA  in  lieu  of  the 
requirements  in  §91.409. 

Aircraft  used  by  pilot  schools  often 
receive  greater  wear  and  deterioration 
than  other  general  aviation  aircraft.  For 
example,  because  of  the  high  number  of 
takeoffs  and  landings,  training  aircraft 
are  subject  to  frequent  and  abrupt 
changes  in  engine  power  settings.  This 
could  cause  rapid  and  extreme  cylinder 
head  temperature  fluctuations  resulting 
in  premature  wear  and  possible 
powerplant  failure.  Incidents  of 
powerplant  failure  have  been  the  cause 
of  some  pilot  school  accidents  and 


incidents.  In  one  incident,  an  aircraft 
engine  that  had  been  operated  for  97 
hoiu^  beyond  the  manufacturer's 
recommended  time  between  overhauls 
sustained  internal  failure,  and  the 
aircraft  was  forced  to  land. 

The  inspection  of  pilot  schools  during 
the  National  Aviation  Safety  Inspection 
Program  (NASIP)  found  training  aircraft 
to  be  in  a  generally  safe  condition  for 
flight;  however,  some  airworthiness 
problems  were  found.  Examples 
included  pilot  schools  that  have:  (1)  Not 
complied  with  Airworthiness  Directives 
(ADs),  especially  those  required  on  a 
recurring  basis;  (2)  not  recorded  time  in 
service  on  aircraft  engines  or  propellers; 

(3)  exceeded  inspection  intervals;  and 

(4)  performed  modifications  that  were 
not  approved. 

The  FAA  proposes  to  revise  §  141.39 
by:  (1)  Clarifying  that  the  rule  would 
apply  to  all  pilot  and  provisional  pilot 
schools,  as  opposed  to  applicants;  (2) 
clarifying  that  aircraft  would  have  to  be 
maintained  in  accordance  with  subpart 
E  of  part  91,  which  includes 
requirements  for  maintenance, 
preventive  maintenance,  and 
alterations;  and  (3)  requiring  aircraft  to 
be  maintained  in  accordance  with  an 
inspection  program  for  each  airframe, 
aircraft  engine,  propeller,  appliance, 
and  component  part. 

This  proposed  inspection  program, 
which  a  pilot  school  may  currently  use 
imder  §  91.409,  could  be:  (1)  A  ciurent 
inspection  program  recommended  by 
the  manufacturer;  (2)  an  inspection 
program  that  is  ciurently  in  use  by  the 
holder  of  a  certificate  issued  imder  part 
121  or  part  135;  or  (3)  an  inspection 
program  established  by  the  applicant 
and  approved  by  the  Administrator. 

If  an  applicant  desires  to  establish  an 
inspection  program,  the  program  would 
be  required  to  be  in  writing  and  would 
need  to  include  at  least:  (1)  Instructions 
and  procedures  for  the  conduct  of 
inspections  for  the  particular  make  and 
model  of  aircraft,  including  necessary 
tests  and  checks;  (2)  instructions  and 
procedures  for  inspecting  the  parts  and 
areas  of  each  airfiame,  aircraft  engine, 
propeller,  appliance,  and  component 
part  required  to  be  inspected,  including 
survival  and  emergency  equipment;  and 
(3)  a  schedule  for  performing  the 
required  program  inspections,  expressed 
in  terms  of  the  time  in  service,  calendar 
time,  niunber  of  system  operations,  or 
any  combination  of  these. 

The  FAA  also  proposes  that  all 
aircraft  used  for  the  demonstration  of 
instrument  skills  be  equipped  and 
maintained  for  operations  under  IFR. 
This  revision  would  revise  the  current 
rule,  which  requires  that:  (1)  Aircraft  for 
use  in  en  route  operations  imder  IFR 


and  instrument  approaches  be  equipped 
and  maintained  for  operations  under 
IFR  operations;  and  (2)  aircraft  used  for 
training  in  control  and  precision 
maneuvering  by  reference  to 
instruments  be  equipped  as  provided  for 
in  the  approved  course  of  training. 

7.  Ground  School  Instructor 
Requirements 

The  FAA  proposes  to  eliminate:  (1) 
Tlie  requirement  in  §  141.35  for  a 
ground  school  instructor  to  have  1  year 
of  experience  prior  to  serving  as  a 
ground  school's  chief  instructor;  and  (2) 
the  requirement  in  §  141.36  for  a  ground 
school  instructor  to  have  6  months  of 
experience  prior  to  serving  as  a  ground 
school's  assistant  chief  instructor. 

The  FAA  has  granted  exemptions  to 
this  requirement  in  existing  §  141.35  for 
persons  who  have  equivalent  experience 
to  meet  the  level  of  safety  required  by 
part  141.  The  FAA  has  stated  in  those 
grants  of  exemption  that  an  applicant 
for  a  chief  or  assistant  chief  groimd 
instructor  who  is  approved  by  the 
Administrator  would  not  need  to  meet 
these  experience  requirements. 

8.  Instructor  Proficiency  Requirements 

The  FAA  proposes  to  revise  the  initial 
and  recurrent  proficiency  checks  a  flight 
instructor  is  required  to  accomplish. 
The  current  rule  requires  each  flight 
instructor  to  accomplish  a  proficiency 
check  in  each  t)rpe  of  aircraft  every  12 
months. 

The  FAA  proposes  to  revise  §  141.79 
by:  (1)  Permitting  the  assistant  chief 
instructor  and  the  check  instructor  to 
give  these  checks;  (2)  requiring  the 
initial  check  for  each  course  of  training 
to  be  accomplished  in  the  make  and 
model  of  aircraft  used  in  that  training 
course;  and  (3)  requiring  recurrent 
checks  to  be  accomplished  in  any  make 
and  model  of  aircraft  in  which  the 
instructor  trains  students.  Under  the 
proposal,  a  flight  instructor  who  trains 
students  in  a  Cessna  172  and  a  Piper 
Arrow,  for  example,  would  be  required 
to  accomplish  an  initial  check  in  each 
airplane.  However,  the  recurrent  check 
could  be  in  either  the  Cessna  172  or  the 
Piper  Arrow. 

This  proposal  also  responds  to  a 
comment  from  Tar  Heel  Aviation  to 
DOT'S  Regulatory  Review,  request  for 
comments  (57  FR  4744;  February  7, 
1992),  which  was  in  response  to  the 
President's  request  for  comments  on 
regulations  that  obstruct  economic 
growth.  The  commenter  suggested  that 
each  flight  instructor  accomplish:  (1) 
One  annual  standardization  flight  in  any 
aircraft  in  which  the  instructor  trains 
students;  or  (2)  one  annual 
standardization  flight  that  alternates 
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between  complex  and  non-complex 
ainraft. 


9.  Renewal  of  Certificate 

Currently,  §  141.27  states  that  a  pilot 
school  that  meets  the  requirements 
under  part  141  for  the  issuance  of  the 
pilot  school  certificate  will  have  its 
certificate  renewed  for  24  months.  The 
FAA  proposes  to  clarify  the 
requirements  a  pilot  school  needs  to 
meet  to  have  its  certificate  renewed. 

Under  the  proposal,  the  FAA  would 
determine  if:  (1)  The  school's  personnel, 
aircraft,  fedlity,  airport,  approved 
training  courses,  and  training  records 
meet  the  requirements  of  part  141;  (2) 
within  24  months  prior  to  the  date 
application  is  made  for  renewal  of  its 
pilot  school  certificate,  the  school 
trained  at  least  a  total  of  10  students  in 
any  of  its  approved  training  courses  and 
recommended  those  students  for  a 
certificate,  rating,  or  a  qualification,  and 
those  «tudents  completed  a  practical 
test,  knowledge  test,  or  end-of-course 
test;  and  (3)  within  24  months  prior  to 
the  date  application  is  made  for  renewal 
of  its  pilot  school  certificate,  at  least  80 
percent  of  the  school's  students  passed 
the  required  practical  test  for  the  pilot, 
flight  instructor,  or  ground  instructor 
certificate  or  rating  sought.  The  proposal 
would  permit  a  pilot  school  that  does 
not  meet  the  renewal  requirements 
listed  in  items  (2)  and  (3)  to  apply  for 
a  provisional  pilot  school  certificate. 

In  addition,  the  FAA  proposes  to 
eliminate  the  requirement  that  a 
provisional  pilot  school  apply  for  a  pilot 
school  certificate  not  less  than  30  days 
prior  to  the  expiration  of  the  provisional 
pilot  school  certificate.  The  purpose  for 
this  proposal  is  to  encourage  schools  to 
apply  for  their  pilot  school  certificate  as 
soon  as  they  meet  the  requirements  and 
thus  will  give  FAA  FSDO's  more  time 
to  complete  certification  of  the  school  in 
a  timely  manner.  In  the  past,  some 
schools  have  complained  that  they  have 
had  to  wait  for  their  certificates,  because 
of  the  heavy  workloads  in  their  local 
FAA  FSDO.  The  FAA  believes  this 
proposal  will  benefit  the  schools  by 
allowing  the  FAA  to  respond  to  school 
appUcations  in  a  more  timely  manner. 

10.  Recordkeeping  Requirements  for 
Pilot  Schools  With  Examining  Authority 

The  FAA  proposes  to  revise  the 
recordkeeping  requirements  in  §  141.67 
for  pilot  schools  with  examining 
authority.  The  current  rule  requires  a 
pilot  school  with  examining  authority  to 
submit  a  copy  of  the  appropriate 
training  record  for  each  person 
recommended  by  the  pilot  school  for  a 
pilot  certificate  or  rating  to  the  FAA 
FSDO. 


The  FAA  proposes  to  eliminate  the 
current  requirements  and  to  require 
pilot  schools  with  examining  authority 
to:  (1)  Maintain  a  record  of  all 
temporary  airmen  certificates  it  issues; 
(2)  submit  each  graduate's  application 
for  airman  certificate  vnthin  7  days  after 
the  graduate  passes  the  required 
knowledge  or  practical  test;  (3)  make  the 
proposed  record  of  all  temporary  airman 
certificates  available  to  the 
Administrator  on  request;  and  (4) 
surrender  the  proposed  record  of  all 
temporary  airman  certificates  to  the 
Administrator  on  expiration  of  the 
school's  examining  authority. 

These  proposed  records  of  all 
temporary  airmen  certificates  would 
have  to  be  a  chronological  listing  that 
includes:  (1)  The  name  of  each  student 
to  whom  a  temporary  airman  certificate 
was  issued;  (2)  the  date  of  issuance;  (3) 
the  student's  permanent  mailing  address 
and  telephone  number;  (4)  the  title  of 
the  training  course;  (5)  the  name  of  the 
person  who  conducted  the  knowledge 
or  practical  test;  (6)  the  type  of 
temporary  airman  certificate  or  rating 
issued;  and  (7)  the  date  the  graduate's 
airman  appUcation  file  was  sent  to  the 
FAA  for  processing  of  a  permanent 
airman  certificate. 

In  addition  the  school  would  be 
required  to  maintain  a  photocopy  reccHti 
containing  each  student's:  (1) 
Graduation  certificate;  (2)  airman 
apphcation;  (3)  temporary  airman 
certificate;  (4)  superseded  airman 
certificate  (if  appUcable);  and  (5) 
knowledge  or  practical  test  results. 

11.  Reorganization  of  Requirements  for 
Courses  That  Are  Approved  Under  Part 
141 

The  FAA  proposes  to  reorganize  in 
the  part  141  appendixes  the  criteria  for 
training  courses  a  pilot  school  could 
offer.  This  proposal  would  eliminate 
some  courses,  expand  other  courses, 
and  establish  criteria  for  new  courses. 
The  FAA  proposes  to  give  pilot  schools 
and  provisional  pilot  schools  that 
request  approval  for  a  training  course 
within  the  first  year  after  the  effective 
date  of  this  rule  the  option  to  request 
approval  of  their  current  training 
courses  or  their  proposed  training 
courses.  This  option  would  give  pilot 
schools  and  provisional  pilot  schools  up 
to  3  years  to  request  approval  for  a 
training  course  based  on  this  NPRM. 

The  FAA's  proposed  reorganization 
would:  (1)  Eliminate  test  courses;  (2) 
replace  test  preparation  courses  with 
special  preparation  courses;  (3)  expand 
the  proposed  special  preparation 
courses  to  include  additional  subjects; 
and  (4)  proi>ose  additional  courses.  Each 


course  is  discussed  later  according  to 
the  title  of  the  proposed  appendix. 

The  proposal  to  eliminate  test  courses 
would  delete  existing  appendix  B, 
"Private  Test  Course,"  and  appendix  E, 
"Commercial  Test  Course."  FAA  Order 
8700.1  chapter  141  defines  a  test  course 
as  "a  course  of  training  for  students  who 
have  accomplished  more  than  half  of 
the  required  time  under  part  61."  The 
FAA  b«Ueves  that  criteria  for  such 
courses  would  not  be  necessary.  A  pilot 
school  that  desires  to  offer  a  similar 
course  could  apply  for  approval  of  a 
course  that  would  train  students  to  a 
performance  standard. 

The  proposed  kind  of  special 
preparation  courses  are:  (1)  Agricultural 
aircraft  operations;  (2)  rotorcraft 
external-load  operations:  (3)  pilot 
refresher;  (4)  flight  instructor  refi^sher; 
(5)  ground  instructor  refresher;  (6) 
special  operations;  and  (7)  test  pilot 

The  private  pilot  and  commercial 
pilot  certification  courses  would  be 
revised  to  apply  to  all  aircraft  categories, 
rather  than  only  to  the  airplane 
categOTy.  This  would  eliminate 
appendix  F,  "Rotorcraft,  Ghder,  Lighter- 
Than-Air  Aircraft,  and  Aircraft  Rating 
Courses."  The  FAA  also  proposes  to  add 
the  following  certification  courses:  (1) 
Recreational  pilot;  (2)  airline  transport 
pilot;  (3)  flight  instructor,  (4)  flight 
instructor  instrument;  and  (5)  ground 
instructor.  Unlike  current  certification 
courses,  the  revised  course  would 
include  minimum  eligibiUty 
requirements,  which  are  discussed  later. 

Revisions  to  the  courses  would 
correspond  to  the  proposals  in  part  61 
to:  (1)  EstabUsh  a  powered-lift  category 
rating;  (2)  estabhsh  separate  class 
ratings  for  nonpowered  ghders  and 
powered  gliders;  (3)  establish  an 
instrument  rating  for  airships;  (4) 
establish  instrument  ratings  for  single- 
engine  and  multiengine  airplanes;  (5) 
establish  a  flight  instructor  certificate  in 
the  lighter-than-air  category;  (6) 
certificate  ground  instructors  under  part 
61;  (7)  revise  ground  instructor  ratings; 
(8)  revise  aeronautical  knowledge  areas; 
and  (9)  replace  flight  proficiency 
requirements  with  approved  areas  of 
operation. 

The  proposed  appendixes  would 
require  students  who  desire  to  enroll  in 
the  flight  portion  of  the  course  to  meet 
specific  eligibility  requirements.  They 
would  require  an  applicant  to  hold:  (1) 
The  necessary  pilot  or  flight  instructor 
certificate;  (2)  the  necessary  medical 
certificate  or  present  a  signed  and  dated 
statement  by  the  person  certifying  that 
the  person  has  no  known  medical 
defects  that  make  the  person  unable  to 
pilot  a  glider  or  balloon,  as  required; 
and  (3)  any  necessary  ratings  on  the 
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pilot  or  flight  instructor  certificate.  For 
example,  a  person  who  desires  to  enroll 
in  the  flight  portion  of  a  private  pilot 
certiflcation  course  would  be  required 
to  hold  at  least  a  student  pilot  certificate 
and  a  third-class  medical  certificate  or 
the  proposed  medical  requirements  for 
a  rating  in  a  glider  or  balloon.  The 
proposed  requirements  are  similar  to  the 
eligibility  requirements  found  in  part  61 
for  pilot,  flight  instructor,  and  ground 
instructor  applicants.  The  proposed 
eligibility  requirements  would  not 
impose  on  applicants  new  requirements 
that  are  not  foimd  in  part  61.  Part  141 
would  still  contain  the  certification 
requirements  for  pilot  schools  and  part 
61  would  still  contain  the  certification 
requirements  for  pilot,  flight  instructor, 
and  ground  instructor  appUcants. 

The  proposal  for  these  eligibility 
requirements  would  permit  students 
who  do  not  meet  the  minimum 
eligibility  requirements  of  part  61  or 
part  141  to  enroll  in  the  ground  portion 
of  a  course.  The  FAA  believes  that  any 
person  should  be  able  to  enroll  in  the 
ground  portion  of  a  course  to  enhance 
aeronautical  knowledge. 

In  the  past,  there  have  been  instances 
in  which,  a  student  has  desired  to  enroll 
in  the  ground  portion  of  a  course  prior 
to  meeting  the  minimum  eligibility 
requirements  for  the  certificate.  For 
example,  a  student  who  desires  to  enroll 
in  the  ground  portion  of  the  flight 
instructor  certification  course  may  not 
hold  a  commercial  pilot  certificate. 
However,  that  student  may  be 
scheduled  to  accomplish  the  practical 
test  for  the  commercial  pilot  certificate, 
which  would  let  the  student  meet  the 
eligibility  requirements.  In  another 
example,  a  student  may  desire  to  enroll 
in  the  ground  portion  of  a  flight 
instructor  certification  course  to  see  if 
flight  training  is  a  career  alternative. 
Currently,  the  FAA  has  issued  an 
exemption  to  Cochise  Community 
College  in  Douglas,  Arizona,  that 
permits  its  students  to  enroll  in  the 
groimd  portion  of  the  school's  flight 
instructor  certification  course  while  the 
student  waits  for  scheduling  of  the 
commercial  pilot  practical  test. 

The  FAA  proposes,  throughout  the 
appendixes,  to  replace  the  term  "solo 
practice"  with  "supervised  PIC 
practice."  The  FAA  believes  this 

Shraseology  will  more  clearly  define  the 
ight  instructor's  responsibilities  when 
their  students  are  performing  solo  flight. 
The  intent  of  this  proposed  phraseology 
is  to  ensure  that  flight  instructors  more 
closely  monitor  and  direct  theif 
students  when  they  are  performing  solo 
flight. 


12.  Appendix  A — Recreational  Pilot 
Certification  Course 

The  FAA  proposes  to  establish  criteria 
for  courses  that  provide  a  means  for 
students  to  receive  training  and  for  pilot 
schools  to  give  training  for  a 
recreational  pilot  certificate  under  part 
141. 

To  enroll  in  the  flight  portion  of  the 
course,  a  person  would  be  required  to 
hold  a  student  pilot  certificate. 

The  course  would  require  a  minimum 
of  20  hours  of  groimd  training  on  the 
same  aeronautical  knowledge  areas  that 
are  proposed  in  part  61  for  a 
recreational  pilot  certificate.  The 
knowledge  area  would  include  ground 
training  on: 

(1)  The  applicable  FAR  for 
recreational  pilot  privileges,  limitations, 
and  flight  operations  that  apply  to  the 
aircraft  rating  sought; 

(2)  Accident  reporting  requirements  of 
the  NTSB; 

(3)  Use  of  the  applicable  portions  of 
the  "Airman's  Information  Manual"  and 
FAA  advisory  circulars; 

(4)  Use  of  aeronautical  charts  for  VFR 
navigation  using  pilotage  with  the  aid  of 
a  magnetic  compass; 

(5)  The  recognition  of  critical  weather 
situations  from  the  ground  and  in  flight, 
windshear  avoidance,  and  the 
procurement  and  use  of  aeronautical 
weather  reports  and  forecasts; 

(6)  The  safe  and  efficient  operation  of 
aircraft,  including  collision  avoidance, 
and  recognition  and  avoidance  of  wake 
turbulence; 

(7)  The  efilBCts  of  density  altitude  on 
takeofl  and  climb  performance; 

(8)  Weight  and  balance  computations; 

(9)  Principles  of  aerodynamics, 
powerplants,  and  aircraft  systems; 

(10)  Stall  awareness,  spin  entry,  spins, 
and  spin  recovery  techniques,  if 
applying  for  an  airplane-single  engine 
rating; 

(11)  Aeronautical  decision  making 
and  judgment;  and 

(12)  Preflight  action  that  includes — 

a.  How  to  obtain  information  on 
runway  lengths  at  airports  of  intended 
use,  data  on  takeoff  and  landing 
distances,  weather  reports  and  forecasts, 
and  fuel  requirements; 

b.  How  to  plan  for  alternatives  if  the 
planned  flight  cannot  be  completed;  and 

c.  Proper  planning  procedures  for 
possible  traffic  delays. 

The  proposed  course  would  consist  of 
at  least  a  minimum  of  30  hours  of  flight 
training  (of  which  15  hours  must  be 
with  an  authorized  flight  instructor  and 
3  hours  must  be  supervised  PIC 
training),  which  is  the  same  as  in  the 
proposed  part  61  requirements.  The 
difference  between  the  total  minimum 


flight  training  hours  (30  hours)  and  the 
hours  of  training  with  an  authorized 
flight  (15  hours)  and  supervised  PIC 
training  (3  hours)  is  12  hours,  which 
will  allow  the  schools  to  develop  their 
recreational  pilot  certification  course 
with  the  individual  student  in  mind. 
For  example,  a  student  who  has 
previous  aviation  experience  and  takes 
readily  to  the  training  may  be  able  to 
complete  training  for  a  recreational 
private  pilot  certificate  with  only  the 
minimum  30  hours  of  flight  time  that 
includes  at  least  15  hours  of  flight 
training  time  fit)m  an  authorized  flight 
instructor  and  15  hours  of  supervised 
PIC  flight  time.  However,  a  student  pilot 
who  does  not  have  previous  aviation 
experience  or  who  trains  infi«quently 
may  need  more  time  than  the  minimimi 
30  hours  of  flight  time,  15  hours  of  flight 
training  time  from  an  authorized  flight 
instructor,  and  3  hours  of  supervised 
PIC  flight  time.  The  student  pilot  and 
flight  instructor  may  need  to  tailofthe 
training  to  require  27  hours  of  flight 
training  time  from  an  authorized  flight 
instructor  and  3  hours  of  supervised  PIC 
flight  time,  or  some  combination  of 
those  hours. 

The  FAA  has  elected  to  remain  silent 
on  the  matter  of  the  maximum  time  that 
may  be  credited  for  stage  and  end-of- 
course  tests  for  the  approved  training 
course  requirements.  The  FAA  believes 
that  the  individual  school  and  the  local 
FAA  FSDO  is  the  better  place  for 
deciding  how  much  time  should  be 
permitted  for  stage  checks  and  end-of- 
course  tests  for  each  syllabus.  The 
school  and  the  approving  FAA  FSDO 
should  evaluate  each  syllabus,  and 
determine  how  much  time  a  certain 
stage  check  or  end-of-course  test  may  be 
credited  toward  the  total  approved 
course  requirement.  After  receiving 
course  approval,  the  FAA  and  the 
school  must  continue  to  monitor  the 
average  length  of  time  that  it  takes  to 
conduct  a  specific  stage  check  or  end- 
of-course  test,  and  be  prepared  to 
modify  the  syllabus  when  needed. 

13.  Appendix  B— Private  Pilot 
Certification  Course 

The  FAA  proposes  to  establish  this 
appendix,  which  would  include 
certification  courses  for  a  private  pilot 
certificate  with  all  category  and  class 
ratings.  It  would  include  courses 
currently  found  in  appendix  A  and 
sections  CD,  D.II,  E.II,  and  E.ni  of 
appendix  F.  The  proposed  appendix 
would  reflect  the  proposals  in  part  61  to 
establish  a  powered-lift  category  rating, 
and  to  establish  separate  class  ratings 
for  nonpowered  gliders  and  powered 
gliders. 
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Persons  who  desire  to  enroll  in  the 
flight  portion  of  a  course  would  be 
required  to  hold:  (1)  A  student  pilot 
certificate;  and  (2)  a  third-class  medical 
certificate,  or  in  the  case  of  course  of 
training  for  glider  or  balloon  rating, 
have  a  signed  and  dated  application  that 
they  have  no  known  medical  defects 
that  makes  them  unable  to  pilot  a  glider 
or  balloon. 

The  proposed  minimum  ground 
training  requirements  would  consist  of 
the  same  aeronautical  knowledge  areas 
proposed  in  part  61  for  a  private  pilot 
certificate. 

The  proposed  flight  training  would 
consist  of  the  same  approved  areas  of 
operation  proposed  in  part  61  for  a 
private  pilot  certificate.  The  FAA  is 
proposing  to  permit  each  school  to  tailor 
the  course  requirements  aroimd  the 
individual  student's  needs.  For 
example,  a  student  who  is  seeking  a 
private  pilot  certificate,  and  who  has 
previous  aviation  experience  and  takes 
readily  to  the  training  may  be  able  to 
complete  training  for  a  private  pilot 
certificate  with  only  the  minimum  35 
hours  of  flight  time  that  included  20 
hours  of  flight  training  time  fit)m  an 
authorized  flight  instructor  and  15 
hours  of  supervised  PIC  flight  time. 
However,  a  student  pilot  who  does  not 
have  previous  aviation  experience  or 
who  trains  infrequently  may  need  more 
time  than  the  minimum  35  hours  of 
flight  time,  20  hours  of  flight  training 
time  fi-om  an  authorized  flight 
instructor,  and  5  hours  of  supervised 
PIC  flight  time.  The  student  pilot  and 
flight  instructor  may  need  to  tailor  the 
training  to  require  30  hours  of  flight 
training  time  from  an  authorized  flight 
instructor  and  5  hours  of  supervised  PIC 
flight  time,  or  some  combination  of 
those  hours. 

Current  appendix  A  requires  en 
applicant  for  a  private  pilot  certificate 
with  an  airplane  category  rating  to 
perform  five  takeoffs  and  five  landings 
at  night.  The  FAA  proposes  to  require 
an  applicant  for  a  private  pilot 
certificate  with  an  airplane,  rotorcraft. 
or  powered-lift  category  rating  to  receive 
at  least  3  hours  and  10  takeoffs  and  10 
landings  night  flight  training.  However, 
the  FAA  proposes  to  include  the 
provision  in  §61.110  of  this  chapter  that 
will  exempt  certain  applicants  from  the 
night  flying  certification  requirements. 

The  proposed  time  with  a  flight 
instructor  on  the  areas  of  operation  or  in 
supervised  PIC  practice  differ  from  the 
qvurent  requirements.  The  FAA 
proposes  few  minimum  requirements  or 
no  minimum  requirements.  However, 
the  training  course  would  be  required  to 
include  hours  or  flights  for  students  to 
receive  training  on  the  approved  areas 


of  operation  and  for  students  to  perform 
directed  PIC  practice  that  helps  the 
student  develop  proficiency, 
resourcefulness,  self-confidence,  and 
self-reliance. 

The  existing  appendix  contains 
provisions  that  permit  a  sdiool  to  credit 
stage  checks  and  end-of-course  tests 
toward  the  total  hour  course 
requirements.  CurrenUy,  a  maximum  of 
3  hours  may  be  credited  toward  the  total 
ground  portion  of  the  approved  private 
pilot  course  requirements.  A  maximum 
of  4  hours  may  be  credited  toward  the 
total  flight  portion  of  the  approved 
private  pilot  course  requirements. 
Under  this  proposal,  the  FAA  has 
elected  to  remain  silent  on  the 
maximum  time  that  may  be  credited  for 
a  specific  stage  check  and  end-of-course 
test  for  the  approved  training  course 
requirements.  The  FAA  believes  that  the 
individual  school,  after  receiving 
approval  fit)m  their  FAA  FSDO,  is  the 
better  place  for  deciding  how  much  time 
should  be  permitted  for  a  specific  stage 
check  and  end-of-course  test  of  each 
syllabus.  The  school  and  the  approving 
FAA  FSDO  should  evaluate  each 
syllabus,  and  determine  how  much  time 
a  certain  stage  check  or  end-of-course 
test  may  be  credited  toward  the  total 
approved  course  requirement.  After 
receiving  course  approval,  the  FAA  and 
the  school  must  continue  to  monitor  the 
average  length  of  time  that  it  takes  to 
conduct  a  specific  stage  check  or  end- 
of-course  test,  and  be  prepared  to 
modify  the  syllabus  when  needed. 

14.  Appendix  C— Instrument  Rating 
Course 

The  FAA  proposes  to  revise  appendix 
C  to  include  all  instrument  ratings, 
rather  than  the  airplane  only.  It  includes 
courses  ciirrently  found  in  appendixes 
C,  F,  and  H. 

The  proposed  appendix  would 
include  courses  for  the  proposed 
instrument-powered-lift  rating, 
instrument-airship  rating,  instrument- 
airplane  single-engine  rating,  and 
instrument-airplane  multiengine  rating. 

To  enroll  in  the  flight  portion  of  the 
course,  a  student  would  be  required  to 
hold:  (1)  A  private  pilot  certificate  with 
an  aircraft  category  and  class  rating 
appropriate  to  the  instrument  rating  for 
which  the  course  applies;  and  (2)  at 
least  third-class  medical  certificate. 

The  proposed  ground  training  content 
would  be  the  same  as  proposed  in  part 
61  for  an  instrument  rating,  and 
includes  windshear  avoidance  and 
aeronautical  decisionmaking  and 
judgment.  The  appendix  would  require 
the  same  amount  of  groimd  training  that 
currentlv  exists  for  an  initial  instrument 
rating,  which  is  the  same  as  currently 


required  for  an  airplane-instrument 
rating.  As  a  result  of  this  reorganization 
of  the  appendixes  of  part  141.  this 
would,  in  effect,  lower  the  minimum 
required  ground  training  requirements 
from  35  hours  to  30  hours  for  an  initial 
instrument  rating  in  a  helicopter.  A 
proposed  20  hours  of  ground  training 
would  be  required  if  the  course  is  for  an 
additional  instrument  rating,  which 
differs  frtjm  the  current  requirement  for 
15  hours  in  the  test  preparation  course. 
Because  of  the  lowering  of  the  pilot 
experience  requirements  for  applying 
for  an  instrument  rating,  the  different 
knowledge,  skills,  and  abilities  required 
for  the  different  instrument  ratings,  and 
the  emphasis  for  more  detailed  ground 
training  requirements,  the  FAA  beUeves 
the  increase  is  necessary. 

The  flight  training  would  be  on  the 
same  approved  areas  of  operation  as 
proposed  in  part  61  for  an  instrument 
rating.  In  addition,  the  revised  appendix 
would  clarify  the  existing  requirement 
for  a  cross-country  flight  by  requiring  a 
minimum  straight-line  distance  between 
airports  for  one  of  the  legs;  this  is  also 
proposed  in  part  61. 

A  minimum  of  35  hours  of  flight 
training  would  be  required  for  all  five 
types  of  instrument  ratings,  which  is  the 
same  amount  currentiy  required  for  an 
instrument  rating  in  an  airplane  or  a 
helicopter.  A  percentage  of  the 
minimum  hours  in  a  course  for  a  rating 
in  an  airplane,  rotorcraft,  or  powered-Uft 
could  be  given  in  a  fUght  training  device 
by  an  authorized  flight  instructor. 

The  existing  appendix  contains 
provisions  that  permit  stage  checks  and 
end-of-course  tests  to  be  credited  toward 
the  total  hour  course  requirements. 
Under  this  proposal,  the  FAA  has 
elected  to  remain  silent  on  the 
maximum  time  that  may  be  credited  for 
a  specific  stage  check  and  end-of-course 
test  for  the  approved  training  course 
requirements.  The  FAA  believes  that  the 
individual  school,  after  receiving 
approval  bom  their  FAA  FSDO,  should 
decide  how  much  time  should  be 
permitted  for  a  specific  stage  check  and 
end-of-course  test  for  each  syllabus.  The 
school  and  th»  approving  FAA  FSDO 
should  evaluate  each  syllabus,  and 
determine  how  much  time  a  certain 
stage  check  or  end-of-course  test  may  be. 
credited  toward  the  total  approved 
course  requirement.  After  receiving 
course  approval,  the  FAA  and  the 
school  must  continue  to  monitor  the 
average  length  of  time  that  it  takes  to 
conduct  a  specific  stage  check  or  end- 
of-course  test,  and  be  prepared  to 
modify  the  syllabus  when  needed. 
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15.  Appendix  D — Commercial  Pilot 
Certification  Course 

The  FAA  proposes  to  establish  this 
appendix,  which  includes  certification 
courses  for  a  commercial  pilot 
certificate  with  all  category  and  class 
ratings.  It  would  include  courses 
currently  found  in  appendix  D  and  in 
sections  Cm,  D.m,  E.IV,  and  E.V  of 
appendix  F.  The  proposed  appendix 
would  include  the  proposals  in  part  61 
to  establish  a  powered-lift  category 
rating  and  to  establish  separate  class 
ratings  for  nonpowered  gliders  and 
powered  gliders. 

To  enroll  in  the  fli^t  portion  of  the 
course,  a  person  would  be  required  to: 
(1)  Hold  a  private  pilot  certificate  with 
the  category  and  class  rating  appropriate 
to  the  ratings  for  which  the  coiuse 
applies;  and  (2)  hold  at  least  a  third- 
class  medical  certificate  or  present  a 
signed  and  dated  statement  by  the 
person  certifying  that  the  person  has  no 
known  medical  defect  that  makes  the 
person  unable  to  pilot  a  glider  or 
balloon. 

In  addition,  if  the  course  is  for  a  rating 
in  an  aircraft  other  than  a  gyroplane, 
glider,  or  balloon,  the  student  would  be 
required  to:  (1)  Hold  an  instrument 
rating  appropriate  to  the  aircraft 
category  and  class  rating  for  which  the 
course  applies;  or  (2)  be  conciirrently 
enrolled  in  an  instrument  rating  course 
for  which  the  course  applies  and 
satisfactorily  accomplish  the  required 
practical  test  prior  to  completing  the 
commercial  pilot  practical  test. 

The  proposed  groimd  training  would 
be  the  same  aeronautical  knowledge 
areas  as  proposed  in  part  61  for  a 
commercial  pilot  certificate.  The 
proposed  ground  training  would  also 
permit  an  applicant  for  an  airplane 
category  rating  to  complete  ground 
training  on  an  airplane  with  flaps, 
retractable  landing  gear,  and  a 
controllable  propeller  or  an  airplane 
with  a  turbine-powered  engine,  which  is 
also  proposed  in  part  61.  TThe  minimiun 
hours  of  ground  training  are  the  same  as 
.  in  ciurent  commercial  pilot  courses.  A 
minimum  of  100  hours  of  training 
would  be  required  for  the  powered-iift 
category  rating,  which  is  currently 
required  for  an  airplane  category  rating. 

The  proposed  flight  training  would  be 
the  same  as  the  approved  areas  of 
operation  proposed  in  part  61  for  a 
commercial  pilot  certificate.  In  addition, 
the  revised  appendix  would  include  the 
proposed  modifications  to  the  cross- 
country flight  requirements  in  part  61. 

The  proposed  time  with  a  flight 
instructor  on  the  areas  of  operation  or  in 
supervised  PIC  practice  parallel  the 
proposals  for  commercial  pilot 


certification  in  part  61.  The  training 
coiuse  would  be  required  to  include 
hours  or  flights  for  students  to  receive 
training  on  the  approved  areas  of 
operation  and  for  students  to  perform 
supervised  PIC  practice  that  helps 
develop  proficiency,  resourcefulness, 
self-confidence,  and  self-reliance. 
The  existing  appendix  contains 
provisions  that  permit  stage  checks  and 
end-of-coiuse  tests  to  be  credited  toward 
the  total  hoiu  course  requirements.  The 
"^AA  has  elected  to  remain  silent  on  the 
maximum  time  that  may  be  credited  for 
stage  and  end-of-course  tests  for  the 
same  reasons  stated  in  appendix  ^.. 

16.  Appendix  E— Airline  Tmnsport  Pilot 
Certification  Course 

The  FAA  proposes  to  establish 
appendix  E  as  a  certification  course  for 
an  airline  transport  pilot  certificate.  It 
includes  information  currently  found  in 
appendix  H,  section  3.  The  proposed 
appendix  would  include  the  proposal  in 
part  61  to  establish  a  powered-lift 
category  rating. 

To  enroll  in  the  flight  portion  of  the 
course  a  person  would  be  required  to: 
(1)  Hold  a  commercial  pilot  certificate 
with  the  category  and  class  ratings  for 
which  the  course  applies  and  hold  no 
restrictions;  (2)  hold  at  least  a  third- 
class  medical  certificate;  and  (3)  upon 
completion  of  the  course,  meet  the 
aeronautical  requirements  in  part  61  for 
an  ATP  certificate  that  is  appropriate  to 
the  ratings  for  which  the  course  applies. 

The  proposed  ground  training  would 
consist  of  the  same  elements  as  those 
proposed  in  part  61  for  an  ATP 
certificate,  including  windshear 
avoidance,  aeronautical  decisionmaking 
and  judgment.  The  course  would 
continue  to  require  40  hours  of  ground 
training. 

The  proposed  flight  training  would 
consist  of  the  same  approved  areas  of 
operation  as  proposed  in  part  61  for  an 
ATP  certificate.  The  coiu^e  would 
continue  to  require  25  hours  of  flight 
training  with  at  least  15  hours  of 
instrument  flight  training.  The  FAA  has 
elected  to  remain  silent  on  the 
maximum  time  that  may  be  credited  for 
stage  and  end-of-course  tests  for  the 
same  reasons  previously  stated  in 
appendix  A. 

1 7.  Appendix  F— Flight  Instructor 
Certification  Course 

The  FAA  proposes  to  establish  a 
separate  appendix  for  certification 
courses  for  an  initial  flight  instructor 
certificate  with  a  category  and  class 
rating  and  for  an  additional  category  or 
class  rating  on  a  flight  instructor 
certificate.  The  coiu-se  for  an  instrument 
rating  on  a  flight  instructor  certificate  is 


addressed  in  proposed  appendix  G.  The 
coiuse  in  this  appendix  is  currently 
foimd  in  appendix  H,  sections  3  and  4. 

This  proposed  appendix  would 
include  the  proposals  in  part  61  to:  (1) 
Establish  a  powered-lift  category  rating; 
f2)  establish  separate  class  ratings  for 
nonpowered  gliders  and  powered 
gliders;  and  (3]  establish  a  flight 
instructor  certificate  for  the  lighter-than- 
air  category. 

To  enroll  in  the  flight  portion  of  the 
course,  a  person  would  be  required  to 
hold:  (1)  A  commercial  or  an  ATP 
certificate  with  an  aircraft  category  and 
class  rating  appropriate  to  the  rating  for 
which  the  course  applies;  (2)  an 
instrument  rating  in  an  aircraft  that  is 
appropriate  to  the  aircraft  category  and 
class  for  which  the  coiu-se  applies  (this 
would  be  required  for  an  airplane, 
airship,  or  powered-lift  rating);  and  (3) 
at  least  a  third-class  medical  certificate 
or  a  signed  and  dated  statement  by  the 
person  certifying  that  the  person  has  no 
knowrn  medical  defect  that  makes  the 
person  unable  to  pilot  a  glider  or 
balloon,  as  appropriate. 

The  proposed  ^imd  training  would 
consist  of  the  same  aeronautical 
knowledge  areas  as  proposed  in  part  61 
for  a  flight  instructor  certificate.  The 
course  would  continue  to  require  a 
minimum  of  40  hours  of  ground  training 
for  an  initial  flight  instructor  certificate 
and  20  hoiu^  for  an  additional  flight 
instructor  rating. 

The  proposed  flight  training  would 
consist  of  the  same  approved  areas  of 
operation  as  proposed  in  part  61  for  a 
flight  instructor  certificate.  The 
minimum  hours  of  flight  training 
required  would  vary  with  the  category 
or  class  of  aircraft.  A  course  for  a  rating 
in  an  airplane,  a  rotorcraft,  or  an  airship 
would  require  a  minimum  of  25  hours 
of  training.  A  coiu^e  for  a  rating  in  a 
nonpowered  glider  would  require  10 
hours  and  10  flights  of  training.  A 
course  for  a  rating  in  a  powered  glider 
would  require  10  hours  of  training.  A 
course  for  a  balloon  class  rating  would 
require  8  flights  of  training.  The  FAA 
has  elected  to  remain  silent  on  the 
maximum  time  that  may  be  credited  for 
stage  check  and  end-of-course  tests  for 
the  same  reasons  previously  stated  in 
the  earlier  discussion. 

18.  Appendix  G — Flight  Instructor 
Instrument  (Aircraft  Category  and  Class) 
Certification  Course 

The  FAA  proposes  to  establish  a 
separate  appendix  for  certification 
courses  for  a  flight  instructor  certificate 
with  an  instrument  rating.  This 
proposed  appendix  would  include  the 
proposals  in  part  61  to:  (1)  Establish  a  . 
powered-Uft  category  and  instrument 
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rating;  (2)  establish  an  instrument  rating 
for  airships;  (3)  establish  instrument 
ratings  tor  single-engine  and 
multiengine  airplanes;  and  (4)  establish 
a  flight  instructor  certificate  for  the 
U^ter-than-air  category. 

To  enroll  in  the  flight  portion  of  the 
course,  a  person  would  be  required  to 
hold:  (1)  A  commercial  or  an  ATP 
certificate  with  an  aircraft  category  and 
dass  rating  appropriate  to  the  rating  for 
which  the  course  applies;  (2)  a  flight 
instructor  certificate  with  an  aircraft 
category  and  class  rating  that  is 
appropriate  to  the  instrument  rating  for 
which  the  course  applies;  and  (3)  at 
least  a  third-class  medical  certificate. 

The  proposed  course  would  require  a 
minimum  of  15  hours  of  groimd  training 
on  the  same  aeronautical  knowledge 
areas  as  proposed  in  part  61  for  a  flight 
instructor  certificate.  The  proposed 
course  would  also  require  a  minimum  of 
15  hours  of  flight  training  on  same 
i    approved  areas  of  operation  as  proposed 
in  part  61  for  a  flight  instructor 
certificate.  The  FAA  has  elected  to 
remain  silent  on  the  maximum  time  that 
may  be  credited  for  stage  check  and 
end-of-course  tests  for  the  same  reasons 
previously  stated  in  the  earlier 
discussion. 

19.  Appendix  H— Ground  Instructor 
Certification  Course 

The  FAA  proposes  to  establish  this 
appendix  for  the  approval  of  a 
certification  course  for  a  ground 
instructor  certificate.  An  equivalent 
course  is  not  found  in  current  part  141. 

This  proposed  appendix  would 
include  the  proposals  in  part  61  to:  (1) 
Revise  groimd  instructor  ratings;  (2) 
include  ground  instructors  under  part 
61;  (3)  establish  a  powered-lift  category 
rating;  (4)  establish  separate  class 
ratings  for  nonpowered  gliders  and 
powered  gliders;  (5)  establish  an 
instrument  rating  for  airships;  and  (6) 
establish  instrument  ratings  for  single- 
engine  and  multiengine  airplanes. 

The  proposed  course  would  require 
ground  training  on  the  same 
aeronautical  knowledge  areas  as 
proposed  in  part  61.  A  person  who 
enrolls  for  au  initial  ground  instructor 
certificate  would  be  required  io  receive 
a  minimum  of  20  hours  ot  ground 
training.  A  person  who  enrolls  for  an 
additional  ground  instructor  rating 
would  be  required  to  receive  a 
minimum  of  10  hours  of  ground 
training.  The  current  provision  in 
appendix  H,  section  3.  "Flight  Instructor 
Certification  Course,"  states  that  the 
initial  ground  training  can  be  lowered 
by  one-half  if  the  person  has  prior 
experience  in  education  is  proposed  to 
apply  also  to  groimd  instructors. 


Reference  the  maximum  time  that  may 
be  credited  for  stage'checks  and  end-oi- 
course  tests,  the  FAA  has  elected  to 
remain  silent  on  this  matter  for  ttie  i,ame 
reasons  previously  stated  in  appendix 
A. 

20.  Appendix  I— Aircraft  Category  or 
Class  Rating  Course 

The  FAA  proposes  to  establish  an 
appendix  for  certification  courses  tor 
adding  either  a  category  or  a  class  rating 
on  a  pilot  certificate.  The  course  in  ihis 
appendix  is  currently  found  in  sections 
F.n  and  F.III  of  appendix  F.  The 
proposed  appendix  includes  proposals 
in  part  61  to  establish  a  powered-lift 
category  rating,  and  to  establish  separate 
class  ratings  for  nonpowered  gliders  and 
powered  gliders. 

To  enroll  in  the  flight  portion  of  the 
proposed  course,  a  person  would  be 
required  to  hold:  (l)  The  minimum  level 
pilot  certificate  that  is  appropriate  to  the 
additional  category  or  class  aircraft 
rating  for  which  the  course  applies;  and 
(2)  at  least  a  third-class  medical 
certificate  for  aircraft  ratings  that  require 
a  medical  certificate  for  that  pilot 
certificate  level  to  obtain  an  additional 
rating  at  the  recreational  pilot  certificate 
level  or  an  additional  glider  or  balloon 
rating,  persons  must  provide  a  signed 
and  dated  statement  certifying  that  they 
have  no  known  medical  defects  that 
makes  them  unable  to  pilot  the  aircraft. 

Each  course  approved  under  this 
appendix  would  be  required  to  consist 
of  the  minimum  requirements  found 
under  appendixes  A,  B,  C,  D,  or  E  for 
the  category  or  class  rating  for  which  the 
course  is  approved  at  tne  appropriate 
pilot  certificate  level. 

21.  Appendix  J— Aircraft  Type  Rating 
Course,  Other  Than  Airline  Transport 
Pilot 

The  FAA  proposes  to  establish 
appendix  J  for  certification  courses  for 
adding  a  type  rating  on  a  pilot 
certificate.  The  course  in  this  appendix 
is  currently  found  in  appendix  F, 
section  F.IV.  The  proposed  course 
would  include  the  proposal  in  part  61 
to  establish  a  powered-lift  categorj' 
rating. 

To  enroll  in  the  flight  portion  of  the 
proposed  course,  a  person  would  be 
required  to:  (Ij  Hold  at  least  a  priftote 
pilot  certificate;  (2)  hold  at  least  a  third- 
class  medical  certificate,  if  a  medical 
certificate  is  required  for  the  type  of 
aircraft  rating  sought;  and  (3)  hold  an 
instrument  rating  or  be  concurrently 
enrolled  in  a  course  for  an  instrument 
rating  in  the  category  and  class  that  is 
appropriate  to  the  aircraft  type  rating  for 
which  the  course  applies  (if  the  aircraft 
does  not  hold  a  VFR  limitation).  A 


person  who  is  concurrently  enrolled  ui 
a  course  for  an  instrument  ratin^^  vouin 
be  required  to  satisfactorily  accomplish 
the  required  practical  'est  concurrently 
with  the  aircraft  type  rating  practical 
test. 

The  minimum  number  of  hours  of 
ground  training  proposed  would 
include  at  least  15  hours  of  training.  "Tie 
minimum  number  of  hours  of  flight 
training  proposed  would  include  at  (east 
25  hours  of  flight  training  of  which  ai 
least  15  hours  must  be  instrument  flight 
ti^ining  in  the  aircraft  for  which  the 
course  applies. 

22.  Appendix  K— Special  Preparation 
Courses 

The  FAA  proposes  to  establish  special 
preparation  courses  within  appendix  a.. 
These  courses  are  similar  to  the  current 
test  preparation  courses,  but  would 
expand  the  concept  of  specialized 
courses.  The  proposed  appendix  would 
include  the  proposals  in  part  61  to:  '1) 
Certificate  ground  instructors  under  oart 
61;  (2)  revise  aeronautical  knowledge 
areas;  and  (3)  replace  flight  proficiency 
requirements  with  approved  areas  of 
operation. 

The  proposed  appendix  would 
establish:  (1)  Flight  instiuctor  reft«sher 
courses;  (2)  ground  instructor  refresher 
courses;  (3)  special  operations  courses; 
and  (4)  test  pilot  courses. 

To  enroll  in  the  flight  portion  of  the 
proposed  courses,  a  person  would  be 
required  to  hold:  (11  A  pilot  certificate 
that  is  appropriate  to  the  operating 
privileges  or  authorizations  that 
graduation  bom  the  course  covers;  and 
(2)  at  least  a  third-class  medical 
certificate,  if  a  medical  certificate  is 
required  in  part  61  of  this  chapter;  or  a 
signed  and  dated  statement  by  the 
person  certifying  that  the  person  has  no 
known  medical  defect  that  makes  the 
person  unable  to  pilot  a  gUder  or 
balloon. 

As  noted  above,  a  person  who  enrolls 
in  the  flight  portion  of  the  proposed 
courses  would  be  required  to  hold  a 
pilot,  flight  instructor,  or  ground 
instructor  certificate  that  is  appropriate 
to  the  operating  privileges  or 
authorization  that  graduation  fttjm  the 
course  covers.  For  example,  if  after 
graduation  the  person  operates  an 
aircraft  under  part  133— Rotorcraft 
External-Load  Operations,  that  person 
would  be  required  lo  hold  at  least  a 
commercial  pilot  certificate  with  a 
rotorcraft-helicopter  rating.  Each 
student  enrolled  in  these  courses  would 
be  required  to  satisfactorily  accomplish 
stage  checks  and  end-of-course  tests  to 
graduate. 

The  proposed  agricultural  aircraft 
operations  would  continue  to  require  a 
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minimum  of  25  hours  of  groimd  training 
and  IS  hours  of  flight  training  as  found 
in  appendix  H,  section  8.  This  proposal 
would  eliminate  the  option  in  appendix 
H  to  include  up  to  5  hours  of  supervised 
PIC  practice.  TTie  ground  training 
requirements  would  be  clarified  and 
expanded  to  include:  (1)  Agriciiltural 
aircraft  operations;  (2)  safe  operating 
procedures  for  handling  and  dispensing 
agriciiltural  and  industrial  chemicals, 
including  operating  in  and  aroimd 
congested  areas;  and  (3)  applicable 
provisions  of  part  137.  The  flight 
training  requirements  would  be  clarified 
to  include  training  on  maneuvers  and 
procedures  applicable  to  agricultiual 
aircraft  operations. 

The  proposed  course  on  rotorcraft 
external-load  operations  would 
continue  to  require  a  minimum  of  10 
hours  of  ground  training  and  15  hours 
of  flight  training,  as  found  in  auxent 
appendix  H,  section  9.  The  ground 
training  requirements  would  be  clarified 
to  include:  (1)  Rotorcraft  external-load 
operations;  (2)  safe  operating  procedures 
for  external-load  operation,  including 
operating  in  and  around  congested 
areas;  and  (3)  applicable  provisions  of 
part  133.  The  flight  training 
requirements  would  be  defied  to 
include  training  on  maneuvers  and 
procediues  applicable  to  external-load 
operations. 

The  FAA  proposes  to  establish  basic 
criteria  for  a  test  pilot  course.  The 
proposed  course  requirements  would 
include  ground  training  on  the 
following:  (1)  Aircraft  maintenance, 
quality  assurance,  and  certification  test 
flight  operations;  (2)  safe  operating 
practices  and  procedures  for  performing 
aircraft  maintenance,  quality  assurance, 
and  certification  test  flight  operations; 

(3)  appropriate  parts  of  the  FAR  that 
pertain  to  aircraft  maintenance,  quality 
assiu^nce,  and  certification  tests;  and 

(4)  test  pilot  duties  and  responsibilities. 
The  minimum  number  of  hours  required 
for  the  ground  training  would  be 
approved  by  the  FAA  Flight  Standards 
District  Office  (FSDO).  The  course 
would  also  require  a  minimum  of  15 
hours  of  flight  training  on  test  pilot 
duties  and  responsibilities.  However,  in 
accordance  with  proposed  §  141.55,  a 
school  may  submit  a  syllabus  that  is  less 
than  the  minimum  hours. 

The  FAA  proposes  to  establish 
ipinimiim  criteria  for  special  o{>erations 
courses,  including  pipeline  patrol. 
shoreline  patrol,  and  aerial 
photography.  The  criteria  in  appendix  K 
would  be  general.  The  specifics  of  each 
course  would  be  approved  by  the  FAA 
FSDO.  The  intent  of  the  proposal  is  to 
provide  an  incentive  and  flexibility  for 
part  141  pilot  schools  to  develop 


specialized  courses  and  improve 
business  opportunities. 

The  FAA  proposes  to  revise  the  pilot 
refresher  course  in  appendix  H,  section 
7.  The  course  would  continue  to  require 
4  hours  of  ground  training  and  6  hours 
of  flight  training.  The  proposed  coiuse 
would  not  specifically  include  the 
current  option  for  up  to  2  hoius  of  the 
6  hours  to  be  directed  solo  practice,  but 
would  permit  the  school  more  flexibility 
in  designing  a  syllabus  that  best  fits  the 
student's  needs.  The  ground  training 
requirements  would  include:  (1) 
Aeronautical  knowledge  areas  that  are 
applicable  to  the  student's  pilot 
certificate  level,  aircraft  category  and 
class  rating,  or  instrument  rating,  as 
appropriate;  (2)  safe  operating  pilot 
practices  and  procedures;  and  (3) 
applicable  provisions  of  parts  61  and  91 
for  pilots.  The  flight  training 
requirements  would  be  clarified  to 
include  flight  training  on  the  approved 
areas  of  operation  that  are  applicable  to 
level  of  the  student's  pilot  certificate, 
aircraft  category  and  class  rating,  or 
instrument  rating,  as  appropriate,  for 
performing  pilot-in-command  duties 
and  responsibilities. 

On  April  6, 1994,  the  FAA  issued 
amendment  No.  61-95,  "Renewal  of 
Flight  Instructor  Certificates"  (59  FR 
17646).  In  that  final  rule,  the  FAA 
revised  §  61.197(c)  by  deleting  the 
current  24-hour  requirements  for  an 
approved  flight  instructor  refresher 
coiuse.  In  li^t  of  that  final  rule  action, 
the  FAA  is  proposing  similar 
rulemaking  action  in  this  notice  to 
parallel  amendment  No.  61-95.  In  this 
appendix,  the  FAA  proposes 
establishing  a  flight  instructor  refresher 
course  that  would  require  ground 
training,  flight  training,  or  any 
combination  of  groimd  and  flight 
training  similar  amendment  No.  61-95. 
The  ground  training  would  include  the: 

(1)  Aeronautical  knowledge  areas  of  part 
61  that  apply  to  student,  recreational. 
private,  and  commercial  pilot 
certificates  and  instrument  ratings;  (2) 
aeronautical  knowledge  areas  that  apply 
to  flight  instructors;  (3)  safe  pilot 
operating  practices  and  procedures, 
including  airport  operations  and 
operating  in  the  National  Airspace 
System  (NAS);  and  (4)  applicable 
proviSons  of  parts  61  and  91  that  apply 
to  holders  of  pilot  and  flight  instructor 
certificates.  The  flight  training  course 
would  include  a  review  of;  (1)  the 
approved  areas  of  operations  that  are 
applicable  to  student,  recreational, 
private,  and  commercial  pilot 
certificates  and  instrument  ratings;  and 

(2)  the  necessary  skills,  competency, 
and  proficiency  for  performing  flight 
instructor  duties  and  responsibilities. 


In  addition,  the  FAA  proposes  to 
establish  criteria  for  ground  instructor 
refresher  courses.  The  proposed 
contents  of  this  course  would  require 
ground  training  on  the  following:  (1) 
Aeronautical  knowledge  areas  of  part  61 
that  apply  to  student,  recreational, 
private,  and  commercial  pilot 
certificates  and  instnunent  ratings;  (2) 
aeronautical  knowledge  of  areas  that 
apply  to  ground  instructor  certificates; 
(3)  safe  pilot  oi)erating  practices  and 
procedures,  including  airport  operations 
and  op>erating  in  the  NAS;  and  (4) 
applicable  provisions  of  parts  61  and  91 
that  apply  to  pilots  and  ground 
instructor  certificates. 

23.  Appendix  L— Pilot  Ground  School 
Course 

The  FAA  proposes  to  revise  existing 
appendix  Q,  "Pilot  Ground  School 
Course,"  and  move  it  to  proposed 
appendix  L.  The  current  provision  to 
permit  stage  and  end-of-course  tests  to 
be  credited  toward  the  overall  training 
course  requirements  would  not  be 
specifically  included  in  the  revised 
appendix.  However,  the  FAA  has 
elected  to  remain  silent  on  the 
maximum  time  that  may  be  credited  for 
stage  and  end-of-course  tests  for  the 
same  reasons  previously  stated  in  the 
earlier  discussions  of  appendixes  A,  B, 

C.  and  D. 

D.  Section  by  Section  Discussion  of  Part 
1 — Definitions  and  Abbreviations    ■ 

The  FAA  proposes  to  clarify  and 
redefine  certain  definitions  in  part  1. 
The  intent  of  this  proposal  is  to  ensure 
more  consistent  use  of  terms  throughout 
the  text  of  parts  61  and  141.  The  terms 
to  be  clarified  include: 

1.  Balloon  means: 

Balloon  is  an  aircraft  that  is  not 
engine  driven,  but  sustains  flight  with 
either  gas  buoyancy  or  with  an  airborne 
heater. 

The  term,  "balloon"  would  replace 
the  term  "free  balloon."  The  term 
"balloon"  will  include  gas  balloons  and 
balloons  with  an  airborne  heater.  The 
FAA  believes  the  term  "balloon"  is 
more  descriptive  in  defining  this  class 
of  aircraft. 

This  definition  coincides  with  the 
FAA  proposal  to  delete  references  to  the 
phrase  "hot  air  balloon  without  airborne 
heaters"  throughout  part  61,  and 
classify  balloons  as  "gas  balloons"  and 
"balloons  with  airborne  heaters."  The 
phrase  "hot  air  balloon  without  an 
airborne  heater"  is  a  balloon  that  was  in 
existence  at  one  time,  but  is  no  longer 
available.  Accordingly,  the  FAA  would 
establish  separate  practical  tests  for  "gas 
balloon"  and  tests  in  "balloons  with 
airborne  heaters."  Administratively,  this 
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proposal  will,  in  effect,  permit  a  person 
who  receives  the  required  training  and 
jperforms  the  practical  test  in  a  gas 
balloon  to  be  limited  to  operating  a  gas 
balloon.  Accordingly,  that  person's 
certificate  would  contain  a  limitation, 
"Limited  to  gas  balloons."  Vice  versa,  a 
person  who  receives  the  required 
training  and  performs  the  practical  test 
in  a  balloon  with  an  airborne  heater 
would  be  limited  to  operating  a  balloon 
with  an  airborne  heater.  Accordingly, 
that  person's  certificate  would  contain  a 
limitation.  "Limited  to  a  balloon  with 
an  airborne  heater." 

2.  Flight  time  means: 

a.  Pilot  time  that  commences  when  an 
aircraft  moves  under  its  own  power  for 
the  purpose  of  flight  and  ends  when  the 
aircraft  comes  to  rest  after  landing;  or 

b.  For  a  nonpowered  glider,  that  time 
when  the  glider  commences  being 
towed  for  the  purpose  of  flight  and  enids 
when  the  glider  comes  to  rest  after 
landing. 

The  term  is  being  rewritten  to  apply 
to  nonpowered  aircraft  as  well  as 
powered  aircraft.  For  powered  aircraft, 
flight  time  would  mean  pilot  time 
conunendng  when  an  aircraft  moves 
under  its  own  power  for  the  purpose  of 
flight  and  ending  when  the  aircraft 
comes  to  rest  after  landing.  For  a 
nonpowered  glider,  the  term  would 
refer  to  the  time  when  the  glider 
commences  being  towed  for  the  purpose 
of  flight  until  the  glider  comes  to  rest 
after  landing. 

3.  Pilot  in  command  means: 

a.  A  person  who  has  final  authority 
and  responsibility  for  the  operation  and 
safety  of  the  flight; 

b.  A  person  who  holds  the 
appropriate  category,  class,  and  type 
rating,  if  appropriate; 

c.  A  person  who  has  been  designated 
as  pilot  in  command  before  or  during 
the  flight;  and 

d.  Involves  a  flight  that  occiu^  in 
actual  flight  conditions  in  an  aircraft. 

This  proposal  would  clarify  the 
definition  to  allow  only  one  person  at  a 
time  to  log  PIC  time. 

E.  Section  by  Section  Discussion  of  Part 
61— Certification:  Pilots,  Fli^t 
Instractors,  and  Ground  Insbvctors 

The  FAA  proposes  to  change  the  title 
of  part  61  to  "Certification:  Pilots,  Flight 
Instructors,  and  Ground  Instructors." 
The  reason  for  this  change  is  the 
proposed  elimination  of  part  143  and 
the  relocation  of  the  certification  of 
ground  instructors  into  part  61. 

Su^art  A— General 

Section  61.1    Applicability 

Proposed  §  61.1  would  be  revised  by 
adding  the  term  "authorization." 


Proposed  §  61.1  would  be  revised  by 
deleting  the  reference  to  §  61.71  and 
inserting  a  reference  to  "training  courses 
specifically  approved  by  the 
Administrator  under  other  parts  of  this 
chapter."  This  would  include  training 
programs  under  SFAR  58,  proposed 
training  centers,  and  part  141  pilot 
schools. 

Section  61.1a    Clarification  of  Terms 

Proposed  §  61.1a  would  be 
established  to  clarify  terms  used 
throughout  part  61.  The  clarified  terms 
are:  Aeronautical  experience;  airman 
certificate;  authorized  groimd  instructor; 
authorized  flight  instructor,  cross- 
country time;  examiner;  flight  training; 
ground  training;  instrument  approach; 
instrument  training;  knowledge  test; 
pilot  time;  training  time;  supervised  PIC 
time;  and  practical  test. 

Section  61.2  Certification  of  Foreign 
Pilots,  Flight  Instructors,  and  Ground 
Instructors 

Proposed  §61.2  would  include  a 
provision  for  ground  instructor 
certificates  under  part  61.  In  addition, 
the  significant  revisions  in  proposed 
§  61.2  would  permit  a  person  who  is  not 
a  citizen  of  the  United  States  or  a 
resident  alien  of  the  United  States  to:  (1) 
Complete  a  knowledge  or  practical  test 
outside  the  United  States;  (2)  Be  issued 
an  additional  category,  class, 
instrument,  or  type  rating,  as  applicable 
on  a  U.S.  pilot  certificate:  and  (3)  Be 
issued  an  additional,  renewal,  or 
reinstatement  of  a  category,  class,  or 
instrument  rating  for  a  U.S.  flight 
instructor  or  ground  instructor 
certificate. 

This  proposal  is  a  result  of 
FlightSafefy  International's  (FSI) 
petition  for  exemption  from  §  61.2.  FSI's 
petition  requested  relief  from  §  61.2  to 
be  allowed  to  issue  type  ratings  to 
foreign  nationals  who  hold  U.S.  pilot 
certificates  at  its  training  facility  located 
in  Velizy,  Villacoublay.  France.  On 
February  22. 1989,  the  FAA  granted 
FSI's  petition  permitting  additional 
ratings  to  be  added  to  foreign  nationals' 
U.S.  pilot  certificates  while  located 
outside  the  United  States.  The  current 
provisions  of  §  61,2  limit  FSI  and  other 
U.S.  training  and  airplane 
manufacturing  companies  from 
expanding  their  business  into  the 
international  aviation  mari:et. 

Sectiop61.3    Requirement  for 
Certificates,  Ratings,  and 
Authorizations. 

The  significant  proposed  changes  in 
§61.3  are  as  follows: 

(1)  Includes  the  certification  of 
ground  instructor  certificates  and 
ratings  in  part  61; 


(2)  Establishes  an  instrument  rating 
for  airships; 

(3)  Establishes  a  flight  instructor 
certificate  for  the  lighter-than-air 
category; 

(4)  Replaces  the  phrase  "personal 
possession"  with  "physical  possession, 
or  readily  accessible  in  the  aircraft;" 

(5)  Clarifies  the  "age  60  limitation" 
that  is  applicable  to  persons  who  serve 
as  pilot  crewmembers  for  a  foreign  air 
carrier  when  that  carrier  is  operating  a 
U.S.-registered  civil  aircraft  with  more 
than  30  passenger  seats,  excluding  any 
required  crewmember  seat,  and/ or  a 
7500  pound  payload  capacity  for 
compensation  or  hire  in  scheduled 
international  air  services  or  non- 
scheduled  international  air  transport 
operations; 

(6)  Clarifies  that  a  person  who  acts  as 
a  PIC  or  as  a  required  flight 
crewmember  of  a  dvil  aircraft  of  U.S. 
registry  would  be  required  to  hold  either 
an  airman  certificate  or  a  special 
purpose  flight  authorization; 

(7)  Addresses  the  pilot  certificate 
requirements  for  operating  aircraft  of 
foreign  registry  within  the  United 
States; 

(8)  Clarifies  the  requirements  for  a 
person  to  have  their  medical  certificate 
in  their  physical  possession  or  readily 
accessible  in  the  aircraft.  Furthermore, 
this  proposal  would  specifically  identify 
when  it  is  permitted  for  a  person  not  to 
have  their  medical  certificate  in  their 
physical  possession  or  readily 
accessible  in  the  aircraft; 

(9)  Parallels  the  provisions  of  §  61.41 
for  allowing  training  received  from  a 
flight  instructor  who  is  not  certificated 
by  the  FAA; 

(10)  Provides  that  a  flight  instructor 
certificate  is  not  necessary,  if  the: 

a.  Training  is  in  accordance  with  a 
part  121  or  part  135  air  carrier  approved 
training  program; 

b.  Training  is  given  by  the  holder  of 
an  ATP  certificate  under  §61.169  of  this 
part;  and 

c.  Person  receiving  the  training  and 
the  person  giving  the  training  are 
employees  of  that  air  carrier.  This 
proposal  would  provide  that  a  flight 
instructor  certificate  is  not  necessary,  if 
the  training  was  conducted  in 
accordance  with  the  provisions  of 
§61.41. 

(11)  Replaces  the  references  to  each 
instrument  rating  needed  for  each  class 
of  aircraft  category  with  the  phrase 
"appropriate  aircraft  category,  class, 
type  rating,  if  required,  and  instrument 
rating."  Because  of  the  proposed 
instrument  rating  for  an  airship,  the 
existing  requirement  for  a  pilot  to  hold 
a  commercial  certificate  with  a  lighter- 
than-air  category  and  airship  class  rating 
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to  operate  an  airship  under  instrument 
flight  rules  (IFR)  or  instrument 
meteorological  conditions  (IMC)  would 
be  deleted.  Pilots  of  gliders  would  still 
be  required  to  hold  an  instrument  rating 
for  a  sinele-engine  airplane; 

(12)  Aligns  the  "age  60"  rules  of  part 
121  to  part  61.  This  proposal  states  that 
a  pilot  who  is  60  years  of  age  or  older 
may  not  act  as  a  pilot  crewmember 
while  engaging  in  any  scheduled 
international  air  services,  non- 
scheduled  international  air 
transportation,  or  conunon  carriage 
operation  for  compensation  or  hire  in  a 
dvil  aircraft  that  has  a  passenger  seating 
configuration  of  more  man  30  seats, 
excluding  any  required  crewmember 
seat  or  payload  capacity  of  more  than 
7500  pounds  (3400  kg); 

(13)  Requires  a  pilot  that  is  required 
to  hold  a  special  purpose  pilot 
authorization,  issued  in  accordance 
with  §  61.77,  to  have  that  authorization 
in  their  possession  in  the  aircraft  when 
exercising  the  privileges  of  that 
authorization;  and 

(14)  Pwmits  the  following  exceptions 
during  the  proposed  2-year  transition 
period  of  these  rule  changes: 

a.  A  pilot  with  a  commercial  pilot 
certificate  with  a  lighter-than-air 
category  rating,  which  was  issued  before 
the  effiective  date  of  this  rule,  would  be 
permitted  to  give  training  in  an  airship 
or  balloon,  as  appropriate; 

b.  A  pilot  witn  a  commercial  pilot 
certificate  with  a  lighter-than-air 
category  rating  and  airship  class  rating 
would  be  permitted  to  operate  an 
airship  under  IFR  or  IMC;  and 

c.  A  pilot  with  a  commercial  or 
private  pilot  certificate  with  an 
instnmient-airplane  rating  would  be 
permitted  to  operate  an  airplane  imder 
IFR  or  IMC. 

Section  61.5    Certificates  and  Ratings 
Issued  Under  This  Pari 

The  significant  proposed  changes  in 
§61.5  are  as  follows: 

(1)  Includes  ground  instructor 
certificates  and  ratings  in  part  61; 

(2)  Revises  ground  instructor 
certificates  and  ratings; 

(3)  Establishes  a  powered-lift  category 
rating; 

(4)  Establishes  an  instrument  rating 
for  powered-lifts; 

(5)  Establishes  nonpowered  and 
powered  class  ratings  under  the  glider 
category; 

(6)  Establishes  separate  instrument 
ratings  for  single-engine  and 
multiengine  airplanes; 

(7)  EstabUshes  an  instrument  rating 
for  airships; 

(8)  Estaolishes  a  flight  instructor 
certificate  for  the  Ughter-than-air 
cat^ory; 


(9)  Deletes  the  word  "small"  in  the 
reference  to  turbojet  airplanes  in  the 
paragraph  that  applies  to  aircraft  type 
ratings.  The  word  "small"  is 
unnecessary  because  cturent 
requirements  require  the  PIC  of  all 
tuAiOJet  airplanes  to  have  a  type  rating 
whether  it  is  a  large  or  small  turbojet 
airplane; 

(10)  Eliminates  the  reference  to 
Advisory  Qrcular  61-1,  "Aircraft  Type 
Ratings."  The  reference  is  obsolete 
because  the  advisory  circular  has  been 
revised.  The  list  of  type  ratings  is 
incorporated  into  Advisory  Qrcular  No. 
61-89D,  "Pilot  Certificates:  Aircraft' 
Type  Ratings,"  which  also  consists  of 
type  rating  auricula; 

(11)  Deletes  the  provision  that 
requires  a  pilot  who  seeks  an  ATP 
certificate  in  a  small  helicopter  to  obtain 
a  helicopter  type  rating.  Small 
helicopters  should  not  be  treated 
differently  than  the  other  small  aircraft. 
Historically,  the  FAA  policy  on 
requiring  a  pilot  who  seeks  an  ATP 
certificate  in  a  small  helicopter  to  obtain 
a  helicopter  type  rating  was  based  on 
the  operating  requirements  of  part  127, 
"Certification  of  Operations  of 
Scheduled  Air  Carriers  with 
HeUcopters."  Specifically,  §  127.173(a) 
requires  a  pilot  who  Seeks  an  ATP 
certificate  in  a  small  helicopter  to  obtain 
a  helicopter  type  rating.  However,  a 
closer  reading  of  existing  §  61.5(b)(5)(iii) 
states,  "small  helicopters  for  operations 
requiring  an  ATP  certificate."  Currently, 
part  127  is  not  active,  and  there  are  not 
any  part  127  scheduled  air  carriers  with 
helicopters.  The  FAA  has  determined 
that  it  is  not  necessary  for  a  person  who 
seeks  an  ATP  certificate  in  a  small 
helicopter  to  obtain  a  helicopter  type 
rating.  Continuing  this  past  pohcy 
places  an  additional  restriction  on  small 
helicopters  that  is  not  required  of  other 
small  aircraft  and  can  no  longer  be 
justified.  Therefore,  the  FAA  proposes 
to  treat  the  type  rating  requirements  for 
helicopters  as  it  currently  does  for  the 
other  aircraft,  which  would  only  require 
a  type  rating  if  the  aircraft  is  a  large 
aircraft  other  than  lighter-than-air, 
turbojet-powered  airplanes,  or  is 
another  aircraft  type  rating  that  is 
specified  by  the  Administrator  through 
the  aircraft  type  certification 
procedures; 

(12)  Includes  a  provision  for  aUowing 
a  pilot  to  exchange  a  current  pilot 
certificate  for  a  pilot  certificate  with  the 
proposed  instrument  ratings  and  glider 
class  ratings;  and 

(13)  Allows  a  pilot  with  a  flight  or 
ground  instructor  certificate  to  exchange 
that  certificate  for  a  flight  or  groimd 
instructor^certificate  with  the  proposed 
ratings  in  §§61.201  and  61.227. 


Section  61.7    Obsolete  Certificates  and 
Ratings 

The  FAA  proposes  to  revise  §  61.7  by 
adding  a  new  paragraph  that  would  list 
the  category,  class,  and  instrument 
ratings  that  are  proposed  to  be 
eliminated.  In  this  section,  the  FAA  also 
proposes  to: 

(1)  Revise  ground  instructor 
certificates  and  ratings; 

(2)  Establish  nonpowered  and 
powered  class  ratings  under  the  glider 
category;  and 

(3)  Establish  separate  instrument 
ratings  for  single-engine  and 
multiengine  airplanes. 

Section  61.9    Written  Syllabus  for 
Conducting  Training 

The  FAA  proposes  to  eliminate 
existing  §61.9,  "Exchange  of  obsolete 
certificates  and  ratings  for  cturent 
certificates  and  ratings."  This  section, 
which  lists  the  requirements  for 
exchanging  the  certificates  and  ratings 
that  were  adopted  in  1973,  is  no  longer 
necessary. 

The  FAA  proposes  a  new  §  61.9  that 
would  establish  requirements  for 
written  training  syllabus.  This  syllabus 
would  be  required  by  an  instructor  who 
gives  flight  or  ground  training  to  a  pilot 
for  an  airman  certificate  or  rating. 

Section  61.11    Expired  Pilot  Certificates 
and  Reissuance 

Minor  editorial  and  format  changes 
are  proposed. 

Section  61.13    Awarding  of  Airman 
Certificates.  Rating,  and  Authorizations 

The  FAA  proposes  to  replace  the  title 
of  §  61.13,  "Application  and 
qualification,"  with  the  title  "Awarding 
of  airman  certificates,  ratings,  and 
authorizations"  and  to  revise  the  format 
of  this  section. 

The  significant  proposed  changes  in 
this  section  are  as  follows: 

(1)  Includes  ground  instructor 
certificates  in  part  61; 

(2)  Replaces  the  phrase  "flight 
proficiency  requirements"  with 
"approved  areas  of  operation"; 

(3)  Deletes  the  provision  that  permits 
the  use  of  aircraft  for  a  practical  test  that 
cannot  perform  all  of  the  approved  areas 
of  operation  for  that  practical  test 
because  of  limitations  listed  in  that 
aircraft's  type  certificate;  and 

(4)  Oarifies  that  a  limitation  placed 
on  a  person's  airman  certificate  may  be 
removed  if  the  pilot  demonstrates  to  an 
examiner  satisfactory  proficiency  in  the 
area  of  operation  for  which  the  airman 
certificate  level  and  rating  are  sought. 
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Section  61.14    Refusal  to  Submit  to  a 
Drug  Test 

No  modifications  are  proposed. 

Section  61.15    Offenses  Involving 
Alcohol  or  Drugs 

No  modifications  are  proposed. 

Section  61.16    Refusal  to  Submit  to  an 
Alcohol  Test  or  to  Furnish  Test  Results 

No  modifications  are  proposed. 
Section  61.17    Temporary  Certificate 

The  FAA  proposes  to  revise  this 
section  to  include  the  ground  instructor 
certificate  in  part  61.  The  existing  90- 
day  limit  on  temporary  ground 
instructor  certificates  or  ratings  in 
existing  §  143.5  would,  in  effect,  be 
increased  to  120  days,  which  is  the 
current  limit  for  the  other  temporary 
pilot  and  flight  instructor  certificates 
and  ratings. 

Section  61.19    Duration  of  Pilot  and 
Instructor  Certificates 

The  significant  proposed  changes  in 
this  section  are  as  follows: 

(1)  Include  ground  instructor 
certificates  under  part  61;  and 

(2)  Change  the  title  of  proposed 
§61.19.  "Duration  of  pilot  and  flight 
instructor  certificates"  to  read. 
"Duration  of  pilot  and  instructor 
certificates." 

Section  61 .21    Duration  of  a  Category  11 
Pilot  Authorization 


IL 


The  FAA  proposes  editorial  and 
'  format  changes. 

Section  61.23    Duration  and 
Requirement  for  a  Medical  Certificate 

The  significant  proposed  changes  in 
this  section  are  as  follows: 

(1)  Change  the  title  of  this  section 
bom  "Duration  of  medical  certificates" 
to  "Duration  and  requirement  for  a 
medical  certificate"; 

(2)  Redesignate  the  current  paragraphs 
:  of  this  section; 

(3)  Permit  a  pilot  to  apply  for  any 
pilot  or  flight  instructor  certificate,  for 
which  a  medical  certificate  is  required, 
vrith  a  third-class  medical  certificate.  A 
higher  medical  certificate  level  would 
continue  to  be  required  for  flight 
operations  requiring  an  ATP  certificate 
or  a  commercial  pilot  certificate; 

(4)  Clarify  current  requirements  for  a 
person  who  is  exercising  the  privileges 
of  their  flight  instructor  certificate  while 
serving  as  a  PIC  or  as  a  required 
crewmember.  then  that  person  would  be 
required  to  hold  a  third-class  medical 
certificate.  However,  if  the  flight 

'  instructor  is  not  serving  as  a  PIC  or  as 
a  required  crewmiember,  then  that 
person  would  not  be  required  to  hold  a 
medical  certificate;  and 


t5)  Permit  student  pilots  who  are 
seeldng  a  recreational  pilot  certificate 
and  certificated  recreational  pilots  to 
operate  aircraft  without  a  medical 
certificate,  provided  they  have  an 
application  on  file  that  certifies  they  do 
not  have  any  known  medical 
deficiencies  that  make  them  unable  to 
pilot  the  aircraft.  This  would  also 
permit  higher  certificated  pilots  who  are 
only  exercising  the  privileges  of  a 
recreational  pilot  certificate  to  be 
afforded  the  same  privileges. 

Section  61 .25    Change  of  Name 

Format  and  minor  editorial  changes 
are  proposed. 

Section  61 .27    Voluntary  Surrender  or 
Exchange  of  Certificate 

This  section  would  be  revised  by 
dividing  the  existing  language  into  two 
paragraphs.  The  purpose  of  this 
proposal,  as  throughout  this  notice,  is  to 
revmte  the  rules  in  an  outline  format 
instead  of  the  current  narrative  format. 

Section  61 .29  Replacement  of  a  Lost  or 
Destroyed  Airman  or  Medical  Certificate 
or  Knowledge  Test  Report 

The  proposed  revisions  to  §  61.29  are 
as  follows: 

(1)  Change  the  title  of  the  section  to 
"Replacement  of  a  lost  or  destroyed 
airman  or  medical  certificate  or 
knowledge  test  report"; 

(2)  Delete  listing  the  cost  of  replacing 
a  lost  or  destroyed  airman  or  medical 
certificate.  This  proposal  would 
establish  the  procedures  for  obtaining  a 
lost  or  destroyed  airman  certificate, 
medical  certificate,  or  knowledge  test 
report.  The  cost  for  replacement  of  lost 
or  destroyed  airman  certificate,  medical 
certificate,  or  knowledge  test  report 
would  be  in  part  187,  "Cost  of  Services 
and  Transfer  of  Fees  to  part  187  from 
parts  47.  49,  61,  63, 65.  and  143";  and 

(3)  Delete  some  unnecessary 
explanations  of  the  procedures  for 
replacing  a  lost  or  destroyed  airman  or 
medical  certificate.  These  existing 
provisions  are  merely  explanatory  and 
are  not  of  a  regulatory  nature,  so  the 
FAA  proposes  to  delete  them. 

Section  61.31    Type  Rating.  Additional 
Training,  and  Authorization 
Requirements 

The  FAA  proposes  to  change  the  title 
of  this  section  from  "General 
limitations"  to  "Type  rating,  additional 
training,  and  authorization 
requirements." 

The  significant  proposed  revisions  to 
this  section  are  as  follows: 

(1)  Delete  the  provision  requiring  a 
type  rating  in  helicopters  for  operations 
requiring  an  ATP  certificate.  This 


proposal  vrill  parallel  helicopters  with 
the  other  classes  of  aircraft  that  only 
require  a  type  rating  for:  Large  aircraft 
(except  lighter-than-air).  turbojet- 
powered  airplanes,  and  those  aircraft 
specified  by  the  Administrator  through 
aircraft  type  certificate  procedures; 

(2)  Establish  an  aircraft  category  rating 
for  the  new  powered-lift  aircraft; 

(3)  Replace  the  current  requirement 
for  a  pilot  to  receive  training  and  an 
endorsement  in  an  airplane  with  "more 
than  200  horsepower"  to  "200 
horsepower  or  more"; 

(4)  Separate  the  current  requirements 
for  a  pilot  to  receive  training  and  an 
endorsement  to  operate  an  airplane  that 
has  a  retractable  landing  gear,  flaps,  and 
controllable  propeller  and  an 
endorsement  to  operate  a  high 
performance  airplane  that  has  an  engine 
of  200  horsepower  or  more; 

(5)  Establish  a  requirement  for  a  pilot 
to  receive  aircraft  type  specific  training. 
The  purpose  of  this  proposal,  as  earlier 
discussed  in  the  "General  Discussion  of 
Principal  Issues"  under  the  paragraph 
title  of  this  notice  noted  as  'Aircraft 
Type  Specific  Training."  would  require 
a  person  to  receive  additional  training 
and  a  flight  instructor  endorsement  for 
that  person  to  serve  as  a  PIC  of  an 
aircraft  that  the  Administrator  has 
determined  requires  type  specific 
training; 

(6)  Require  pilots  to  receive  additional 
training  for  operating  "pressurized 
aircraft."  Current  provisions  only 
require  pilots  to  receive  additional 
training  in  "pressurized  airplanes."  This 
proposal  is  to  capture  the  possible 
development  of  pressurized  "powered- 
lift,"  and  any  other  pressurized  aircraft 
that  may  be  manufactured  in  the  future; 

(7)  Require  a  pilot  seeking  an  aircraft 
type  rating  to  perform  to  ATP  standards. 
This  proposal  will  codify  the  existing 
pohcy  for  FAA  pilot  certification 
standards;  and 

(8)  Add  an  exception  in  proposed 
paragraph  (j),  to  include  the  powered- 
lift  aircraft,  because  no  class  ratings  are 
being  established.  In  addition,  the 
powered-lift  would  be  added  as  an 
exception  to  the  category  and  class 
rating  requirements  of  this  section  for 
aircraft  not  type  certificated  as 
airplanes,  rotorcraft,  gUders,  powered- 
Uft.  or  lighter-than-air  aircraft. 

Section  61.33    Tests:  General  Procedure 

This  section  would  revise  the  format 
by  replacing  the  phrase  "persons, 
designated  by  the  Administrator"  with 
the  word  "examiners." 
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Section  61.35    Knowledge  Test: 
Prerequisites  and  Passing  Grades 

Proposed  §  61.35  would  be  retitled  to 
read,  "Knowledge  test:  Prerequisites  and 
passing  grades,"  instead  of  "Written  test 
prerequisites  and  passing  grades."- 

The  proposed  revisions  to  §  61.35  are 
as  follows: 

(1)  Replace  the  term  "written  test" 
with  "knowledge  test"; 

(2)  Require  an  applicant  to  receive  an 
endorsement  that  states  the  applicant 
completed  ground  training  or  a  home 
study  course  on  the  aeronautical 
knowledge  requirements  for  each 
certificate  or  rating  and  that  the 
applicant  is  prepared  for  the  knowledge 
test; 

(3)  Include  and  clarify  the  ciurent 
requirements  for  the  presentation  of 
personal  identification  found  in  FAA 
Order  8700.1.  These  identification 
procedures  were  established  in  response 
to  the  Drug  Enforcement  Assistance  Act 
of  1988  (Pub.  L.  100-690.  November  18, 
1988).  The  proposal  would  require  an 
appUcant's  identification  to  consist  of: 

a.  The  applicant's  photograph; 

b.  The  applicant's  signature; 

c.  The  applicant's  date  of  birth,  which 
shows  the  applicant  meets  or  will  meet 
the  age  requirements  for  the  certificate 
sought  before  the  expiration  date  of  the 
knowledge  test  report;  and 

d.  The  applicant's  actual  residential 
address,  if  difi^erent  from  the  applicant's 
mailing  address. 

Acceptable  types  of  identification 
include,  but  are  not  limited  to,  a  driver's 
license,  a  government  identification 
card,  a  passport,  or  other  forms  of 
identification  that  meet  the  personal 
identification  criteria.  The  photograph 
of  the  applicant  would  be  reproduced 
on  the  airman  identity  card  portion  of 
the  airman  certificate;  and 

(4)  Include  applicants  for  ATP 
certificates  and  ratings  into  proposed 
§61.35.  Currently,  §61.35  does  not 
apply  to  the  written  test  for  an  ATP 
certificate  or  a  rating  associated  with 
that  certificate.  The  passing 
requirements  for  a  written  test  for  an 
A'TP  certificate  or  a  rating  associated 
with  that  certificate  are  foimd  in 
existing  §61.167.  Existing  §61.167 
states  that  an  applicant  for  an  ATP 
certificate  or  rating  must  pass  the 
knowledge  test  with  a  70  percent 
minimiun  passing  grade.  Under  §61.35, 
the  minimum  passing  grade  is  specified 
by  the  Administrator.  The  FAA  has 
determined  provisions  in  §  61.35  and 
§  61.167  are  similar,  and  therefore, 
duplication  is  not  necessary. 


Section  61.37    Knowledge  Tests: 
Cheating  or  Other  Unauthorized 
Conduct 

The  phrase  "Except  as  authorized  by 
the  Administrator"  is  proposed  to  be 
deleted. 

Section  61.39    Prerequisites  f<x' 
Practical  Tests 

The  significant  proposed  changes  to 
§  61.39  are  as  follows: 

(1)  Replace  the  words  "flight  test"  or 
"oral  test"  with  the  word  "practical 
test"; 

(2)  Replace  the  words  "written  test" 
with  "knowledge  test"; 

(3)  Permit  an  applicant  to  hold  at  least 
a  third-class  medical  certificate  to  be 
eligible  for  a  practical  test; 

(4)  Clarify  Uiat  applicants  for  an  ATP 
certificate  be  at  least  23  years  of  age  at 
the  time  of  the  practical  test; 

(5)  Revise  the  existing  provision  for 
applicants  for  ATP  certificates  and 
ratings  to  allow  them  to  take  a  practical 
test  with  an  expired  airman  knowledge 
test  report; 

(6)  Include  the  aurent  prerequisites 
for  practical  tests  procedures  found  in 
FAA  Order  8700.1.  The  proposal  would 
require  an  applicant  to: 

a.  Present  the  airman  knowledge  test* 
report  at  the  time  the  applicant  applies 
for  the  practical  test;  and 

b.  Complete  and  sign  the  appHcation 
form. 

(7)  Clarify  the  eligibility  prerequisites 
for  a  practical  test,  but  the  proposal  does 
not  contain  any  additional  requirements 
from  the  existing  requirements; 

(8)  Clarify  the  current  provision  for  an 
applicant  who  is  employed  as  a  flight 
crewmember  under  part  121,  part  125, 
or  part  135.  or  as  a  fUght  crewmember 
in  military  transportation  service  to  take 
a  practical  test  with  an  expired  airman 
knowledge  test  report.  The  proposal 
would  clarify  that  to  be  afforded  the 
relief  provided  by  proposed  §  61.39,  the 
applicant  would  have  to  either: 

a.  Be  employed  as  a  flight 
crewmembner  by  a  U.S.  air  carrier  or 
commercial  operator  under  parts  121. 
125.  or  135  of  this  chapter  and  be 
employed  by  such  a  certificate  holder  at 
the  time  of  the  practical  test  and — 

(i)  Have  satisfactorily  accomplished 
that  operator's  approved  PIC  aircraft 
qualification  training  program,  which  is 
appropriate  to  the  certificate  and  rating 
sought;  and 

(ii)  Have  satisfactorily  accomplished 
that  operator's  approved  requalification 
training  requirements,  which  are 
appropriate  to  the  certificate  and  rating 
sought;  or 

b.  Be  employed  as  a  flight 
crewmember  by  a  U.S.  scheduled 


military  air  transportation  service 
operator  and — 

(i)  Be  employed  by  such  an  operator 
at  the  time  of  the  practical  test;  and 

(ii)  Have  accomplished  that  operator's 
PIC  aircraft  qualification  training 
program,  which  is  appropriate  to  the 
certificate  and  rating  sought. 

Section  61.41    Flight  Training  Received 
From  Flight  Instructors  Not  Certificated 
by  the  FAA. 

The  FAA  proposes  to  revise  §  61.41 
for  the  purposes  of  simplifying  this 
section.  The  proposal  would  replace  the 
word  "instruction"  with  the  word 
"training,"  and  clarify  that  flight 
instructors  not  certificated  by  the  FAA 
are  not  authorized  to  give  any  of  the 
endorsements  required  imder  part  61. 
only  the  training. 

Section  61.43    Practical  Tests:  General 
Procedures 

The  significant  proposed  changes  to 
§61.43  are  as  follows: 

(1)  Replace  the  term  "flight  test"  wath 
"practical  test"  and  "maneuvers  and 
procedures"  with  "approved  areas  of 
operation." 

(2)  Include  applicants  for  ATP 
certificates  or  ratings  by  replacing  the 
phrase  "an  applicant  for  a  private  or 
commercial  pilot  certificate,  or  for  an 
aircraft  or  instrument  rating  on  that 
certificate"  with  "an  applicant  for  a 
certificate  or  rating,  issued  under  this 
part." 

(3)  Modify  the  wording  of  this  section 
for  clarity  and  simplicity  purposes. 
Proposed  §  61.43  would  be  revised  to 
state  that  an  applicant  would  be 
required  to: 

a.  Perform  the  approved  areas  of 
operation  for  the  certificate  or  rating 
sought  within  the  approved  standards; 

b.  Demonstrate  mastery  of  the  aircraft    r- 
throughout  the  practical  test  with  the 
successful  outcome  of  each  task 
performed  never  seriously  in  doubt; 

c.  Demonstrate  satisfactory 
airmanship  throughout  the  practical 
test; 

d.  Demonstrate  sound  judgment 
throughout  the  practical  test;  and 

e.  Demonstrate  single-pilot 
competence  if  the  aircraft  is  type 
certificated  for  single-pilot  operations. 

(4)  Require  an  applicant,  who  wants 
to  accomplish  a  practical  test  in  an 
aircraft  that  is  type  certificated  for 
single-pilot  operations,  to  demonstrate 
single-pilot  competence.  The  proposal 
would  require  an  applicant  for  a 
certificate  or  rating  to  demonstrate 
single-pilot  competence  in  the  aircraft 
in  which  the  practical  test  is  taken,  if 
that  aircraft  is  type  certificated  for  one 
pilot.  Most  aircraft  that  are  type 
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certificated  for  one  pilot  are  currently 
operated  by  one  pilot.  However,  some 
aircraft  (e.g..  the  Cessna  Citation  501 
and  551)  are  tjrpe  certificated  for  one 
pilot,  but  are  operated  by  either  one-  or 
two-pilot  crews.  The  FAA  realizes  that 
some  pilots  may  desire  to  operate  an 
aircraft  type  certificated  for  one  pilot 
with  a  two-pilot  crew.  In  this  situation, 
the  applicant  would  have  the  option  not 
to  demonstrate  single-pilot  competence, 
but  a  limitation  would  be  placed  on  the 
applicant's  airman  certificate  that  states 
a  SIC  is  required.  This  limitation  could 
later  be  removed  if  the  pilot 
demonstrates  single-pilot  competence. 
This  proposal  is  consistent  widi  FAA 
Order  8700.1,  "General  Aviation 
Operations  Inspector's  Handbook." 
regarding  aircraft  that  are  type 
certificated  for  one  pilot,  but  are 
operated  with  both  one-  and  two-pilot 
crews.  The  proposal  would  not  change 
regulations  for  applicants  that  apply  for 
a  certificate  or  rating  in  aircraft  that  are 
usually  operated  by  one  pilot.  These 
applicants  already  are  required  to 
demonstrate  single-pilot  competence  on 
the  practical  test;  and 

(5)  Codify  the  procedures,  which  are 
currently  found  in  FAA  Order  8700.1, 
that  address  the  issue  of  the  examiner  or 
the  applicant  may  discontinue  the 
practical  test  due  to  inclement  weather 
conditions,  aircraft  airworthiness,  or 
other  flight  safety  concerns. 

Section  61.45    Practical  Tests:  Required 
Aircraft  and  Equipment 

Proposed  §61.45  would  be  retitled  to 
read.  "Practical  tests:  Required  aircraft 
and  equipment,"  instead  of  "Flight 
tests:  Required  aircraft  and  equipment." 
The  FAA  proposes  to  revise  this  section 
by  replacing  the  term,  "flight  test"  with 
"practical  test"  and  "flight  proficiency 
requirements"  with  "approved  areas  of 
operation." 

The  significant  proposed  changes  to 
j§  61.45  are  as  follows: 
I    (1)  Exclude  explicitly  the  use  of 
ultralights  and  hang  gliders  as 
acceptable  aircraft  for  use  in  practical 
tests.  The  use  of  ultralights  and  hang 
gliders  are  unacceptable  aircraft  for  use 
in  pilot  certificate  tests.  Aircraft  other 
than  ultralights,  and  the  pilots  who 
operate  them,  are  subject  to  extensive 
Federal  regulations  found  throughout 
the  FAR.  Ultralights  are  subject  to 
separate  standards  in  part  103.  which 
provides  that  ultralights  are  not  required 
to  meet  the  airworthiness  certification, 
pilot  certification,  aircraft  registration. 
br  aircraft  marking  requirements  of  the 
other  aircraft.  Section  103.1  states,  in 
part,  that  ultralight  vehicles  "are  used  or 
intended  to  be  used  for  recreation  or 
sport  purposes  only"; 


(2)  Exclude  balloons  from  the  current 
requirement  for  pilot  seats  in  an  aircraft 
used  for  the  practical  test.  Section  61.45 
currently  requires  that  the  aircraft  used 
for  a  flight  test  have  "pilot  seats  with 
adequate  visibility  for  each  pilot  to 
operate  the  aircraft  safely."  Most 
balloons  do  not  have  seats  and  this 
requirement  is  customarily  waived  for 
balloon  practical  tests; 

(3)  Require  a  light er-than-air  aircraft 
used  for  a  practical  test  to  have  required 
controls  easily  reached  and  operable  in 
a  normal  manner  by  both  pilots.  Permit 
an  examiner  to  waive  the  requirement 
that  states  "controls  easily  reached  and 
operable  in  a  normal  manner". 
However,  the  examiner  must  determine 
that  the  Ughter-than-air  aircraft  used  for 
the  practical  test  can  be  operated  safely; 
and 

(4)  Require  applicants  for  any 
practical  test  to  perform  the  test  in  a 
two-place  aircraft.  This  would  eliminate 
the  provision  for  an  applicant  for  a 
gyroplane  class  rating  to  accomplish  the 
practical  test  in  a  single  place 
gyroplane.  In  the  past,  the  FAA  has 
permitted  examiners  to  observe  the 
practical  test  from  the  ground  when  the 
aircraft  was  a  single-place  aircraft. 
Predominately,  gyroplanes  were  single- 
place  aircraft  that  required  examiners  to 
monitor  the  practical  test  from  the 
ground.  However,  the  pAA  has 
determined  there  are  a  significant 
number  of  two-place  gyroplanes  that 
render  the  current  provisions  no  longer 
necessary.  After  discussions  with  many 
of  the  primary  manufacturers  of 
gyroplanes,  the  FAA  believes  that  there 
are  an  adequate  number  of  two-place 
gyroplanes  that  make  the  existing  rule 
unnecessary.  The  FAA  believes  the 
importance  of  the  practical  test  makes  it 
extremely  necessary  that  examiners  be 
able  to  observe  applicants  during  the 
practical  test. 

(5)  Permit  the  use  of  aircraft  with  a 
primary  airworthiness  certificate  to  be 
used  for  a  flight  test.  The  purpose  for 
this  proposal  is  a  result  of  an  oversight 
that  occurred  during  the  issuance  of  the 
Primary  Aircraft  Final  Rule  (57  FR 
41360;  September  9. 1992).  In  the 
SUPPLEMENTARY  INFORMATION  section  (in 
the  paragraphs  entitled  "Rental  and 
Flight  Instruction"  and  "Pilot 
Certification")  of  that  final  rule,  the 
FAA  stated  that  the  use  of  primary 
aircraft  are  permitted  to  be  used  for 
rental,  flight  instruction,  and  pilot 
certification.  However,  the  FAA  did  not 
provide  for  this  in  that  final  rule. 


Section  61.47    Status  of  an  Examiner 
Who  is  Authorized  by  the  Administrator 
to  Conduct  Practical  Tests 

The  FAA  proposes  to  change  the  title 
of  the  section  &t)m  "Flight  tests:  Status 
of  FAA  inspectors  and  other  authorized 
flight  examiners"  to  "Status  of  an 
examiner  who  is  authorized  by  the 
Administrator  to  conduct  practical 
tests."  Additionally,  this  section  would 
contain  minor  editorial  and  format 
revisions. 

Section  61.49    Retesting  After  Failure 

The  FAA  proposes  to  reformat  this 
section.  In  addition,  the  FAA  proposes 
to  delete  the  existing  requirement  for  an 
applicant  to  wait  30  days  before 
reapplying  for  a  practical  test  following 
a  second  and  subsequent  disapprovals. 
In  lieu  of  the  30-day  waiting  period,  the 
applicant  would  be  required  to  receive 
an  endorsement  from  an  authorized 
ground  or  flight  instructor,  as 
appropriate. 

Section  61.51    Pilot  Logbooks 

The  significant  proposed  changes  to 
this  section  are  as  follows:  « 

(1)  Clarifies  the  procedure  in  logging 
PIC  flifiht  time; 

(2)  Eliminates  the  term  "solo  flight 
time"  and  replaces  it  with  the  term 
"supervised  PIC  time"; 

(3)  Clarifies  when  a  flight  instructor 
and  a  certificated  pilot  who  are  on  board 
an  aircraft  at  the  same  time  may  each 
log  PIC  flight  time; 

(4)  Permits  student  pilots  who  meet 
certain  provisions  to  log  PIC  flight  time: 

(5)  Requires  the  pilot  who  logs  SIC 
flight  time  to  meet  the  requirements  of 
§61.55; 

(6)  Specifies  the  necessary 
information  when  a  pilot  logs 
instrument  time  for  the  purpose  of 
meeting  the  instrument  currency 
requirements; 

(7)  Specifies  the  necessary 
information  when  a  pilot  logs  training 
time;  and 

(8)  Specifies  the  requirements  that  a 
flight  instructor  would  need  to  meet  to 
log  PIC  flight  time. 

Section  61.53    Operations  During 
Medical  Deficiency 

The  FAA  is  proposing  to  make  two 
significant  changes  to  this  section.  First, 
in  response  to  the  proposed  changes 
that  would  permit  pilots  to  exercise  the 
privileges  of  a  recreational  pilot 
certificate  without  holding  a  medical 
certificate,  the  FAA  is  proposing  to 
divide  §61.53  into  two  paragraphs. 
Paragraph  (a)  would  apply  to  operations 
that  require  pilots  to  hold  medical 
certificates  issued  under  part  67. 
Paragraph  (b)  would  apply  to  operations 
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in  which  pilots  are  not  required  to  hold 
medical  certificates.  While  paragraph  (b) 
was  developed  primarily  in  response  to 
FAA's  petition  that  proposes  to  permit 
a  pilot  without  a  medical  certificate  to 
exercise  the  privileges  of  a  recreational 
pilot  certificate,  it  also  if  adopted, 
would  apply  to  glider  and  balloon 
operations. 

Under  proposed  paragraph  (b).  a  pilot 
who  chooses  to  exercise  recreational 
pilot  privileges  or  flight  in  a  glider  or 
balloon  would  not  be  required  to  obtain 
a  medical  certificate.  The  pilot, 
however,  still  would  be  required  to  self 
evaluate  themselves  on  their  current 
medical  condition  prior  to  exercising 
their  pilot  certificate  privileges.  As  long 
as  the  pilot  had  no  reason  to  believe  that 
they  were  not  medically  fit  for  piloting, 
the  pilot  would  be  able  to  conduct  these 
limited  operations.  As  a  result,  a  pilot 
who  foils  a  medical  exam  given  by  9n 
aviation  medical  examiner  (AME) 
would  be  able  to  exercise  their  pilot 
certificate  provided  the  pilot  exercised 
recreational  pilot  privileges  only  or  was 
piloting  a  glider  or  balloon  operations. 
Riots  would  be  required  to  self  evaluate 
themselves  utilizing  their  judgment  that 
they  are  medically  fit  to  fly.  In  addition, 
pilots  who  hold  special  issuance 
medical  certificates,  which  require 
routine  check-ups  by  an  AME,  may 
decide  to  give  up  their  medical 
certificates  and  only  fly  in  recreational 
pilot  operations  if  they  believe  that  they 
are  medically  fit  to  fly.  Pilots 
experiencing  medical  symptoms  that 
would  prevent  them  from  safely 
exercising  the  privileges  of  their 
certificate,  or  that  raise  a  reasonable 
concern,  would  be  on  notice  that  they 
cannot  claim  they  have  no  known 
medical  deficiencies.  As  an  example,  a 
pilot  who  is  under  physician's  care  for, 
or  is  currently  suffering  from  angina 
pectoris  or  a  coronary  heart  disease 
would  not  be  able  to  exercise  their  pilot 
certificate  as  the  pilot  in  command  or  as 
a  required  flight  crewmember  under  the 
provisions  of  this  proposed  rule. 
Another  example  would  be  a  pilot  who 
is  imder  a  physician's  care  for,  or  is 
currently  suffering  "blackouts"  would 
not  be  able  to  exercise  their  pilot 
certificate  as  the  pilot  in  command  or  as 
a  required  flight  crewmember  under  the 
provisions  of  this  proposed  rule.  The 
proposed  rule  changes  will  require  each 
pilot  to  self  evaluate  their  current 
medical  condition  and  then  exercise 
reasonable  judgment  prior  to  exercising 
their  pilot  certificate.  The  FAA  has  not 
established  a  list  of  disqualifying 
medical  conditions  because  the  intent  of 
this  proposal  is  not  to  establish  another 
class  of  medical  certification  to  replace 


the  3rd  class  medical  certificate. 
However,  depending  on  the  responses 
received  from  the  public  on  this 
proposal,  the  FAA  reserves  the  right  to 
establish  a  list  of  disquaUfying  medical 
conditions  in  the  final  rule  if  there  is  a 
need  shown  for  it.  The  FAA  recognizes 
that  many  of  its  regulations  require 
pilots  to  exercise  reasonable  judgment 
and  is  dependent  on  all  pilots  adhering 
to  an  unwritten  "honor  code." 

Section  61 .55    Second  in  Command 
Qualifications 

The  FAA  proposes  to  revise  this 
section  by  being  more  specific  about  the 
SIC  training  requirements. 


Section  61.56    Flight  Review 

This  section  is  being  reprinted 
without  changes.  Amendment  No.  61- 
93  "Amendment  of  the  Annual  and 
Biennial  Flight  Review  Requirements", 
which  became  effective  on  August  31, 
1993  (58  FR  40562;  July  28. 1993), 
revised  this  entire  section.  Amendment 
No.  61-93  amended  this  section  by 
deleting  the  requirement  that 
recreational  pilots  and  noninstnunent- 
rated  private  pilots  with  fewer  than  400 
hours  of  flight  time  (hereafter,  the 
"affected  pilots")  receive  1  hour  of 
ground  and  1  hour  of  flight  instruction 
annually.  The  final  rule  amended  the 
biennial  flight  review  by  requiring  all 
pilots  to  receive  a  minimum  of  1  hour 
of  ground  instruction  and  1  hour  of 
fli^t  instruction.  Additionally,  the  final 
rule  provided  that  flight  instructors  who 
renew  their  flight  instructor's  certificate 
by  means  of  an  approved  flight 
instructor  refresher  coiu^e  need  not 
accomplish  the  1  hour  of  grotmd 
instruction  previously  required  in  the 
BFR 

Section  61.57    Recent  Flight 
Experience:  Pilot  in  Command 

The  proposed  changes  in  this  section 
are  as  follows: 

(1)  Require  each  pilot  to  make  at  least 
three  takeoffis  and  three  landings  to  a 
full  stop  within  the  preceding  90  days; 

(2)  Require  the  three  takeoffs  and 
three  landings  made  to  a  full  stop  to 
involve  a  fli^t  in  the  traffic  pattern  at 
the  recommended  traffic  pattern  altitude 
for  the  airport; 

(3)  Delete  the  clarification  of  night 
(the  definition  already  exists  in  §  1.1); 

(4)  Modify  the  requirements  for  recent 
instrument  experience; 

(5)  Modify  the  requirements  for  the 
instrument  proficiency  test;  and 

(6)  Extend  the  exception  requirements 
for  the  general  and  night  recency 
experience  requirements  of  §  61.57  to 
PICs  of  p^  125  operators  as  that 


afforded  PICs  of  part  121  and  part  135 
operators. 

Section  61.58    Pilot-in-Command 
Proficiency  Test:  Operation  of  Aircraft 
Requiring  More  Than  One  Required 
Pilot 

This  section  has  been  addressed  in  a 
separate  NPRM  that  is  entitled,  "Aircraft 
Flight  Simulator  Use  in  Pilot  Training, 
Testing,  and  Checking  at  Training 
Centers,"  and  was  issued  on  July  15, 
1992  (57  FR  35915;  August  11, 1992). 

The  existing  section  is  republished 
with  minor  editorial  and  format 
modifications.  Those  minor  editorial 
modifications  would  include  a  proposal 
to  revise  existing  §  61.58(b)(3).  (c)(2), 
and  (e)  by  eliminating  reference  to  part 
127,  because  there  are  no  part  127 
operators  and  haven't  been  for  years. 
Furthermore,  the  FAA  proposes  to  add 
part  125  operators  to  existing 
§  61.58(b)(3),  (c)(2),  and  (e)  in  reference 
to  ]>eraons  conducting  operations  under 
part  125.  Part  125  operators  were  not 
addressed  in  this  section  when  the  part 
was  initially  established  on  February  3, 
1981,  and  therefore  the  FAA  proposes  to 
include  part  125  pilots.  Section  61.59 
Falsification,  reproduction,  or  alteration 
of  applications,  certificates,  logbooks, 
reports,  or  records. 

The  only  proposed  change  to  this 
section  involves  §  61.59(a)(2)  by  revising 
the  word  "or"  to  "of  in  the  phrase 
"*  *  *  exercise  of  the  privileges,  or  any 
certificate*  *  *"  to  read"*  *  * 
exercise  of  the  privileges  of  any 
certificate  *  •  •"  The  purpose  for  this 
change  is  to  correct  the  mistake  in  the 
rule  that  occurred  when  the  rule  was 
first  issued.  Other  than  for  this  minor 
change,  no  further  changes  are 
anticipated. 

Section  61.60    Change  of  Address 

This  section  would  be  revised  to 
include  ground  instructor  certificates 
under  part  61. 

Subpart  B — Aircraft  Ratings  and 
Special  Certificates  - 

Section  61.61    Applicability 

Because  the  issuance  of  an  additional 
rating  for  a  flight  instructor  certificate  is 
contained  in  subpart  H  of  part  61.  the 
FAA  proposes  to  delete  the  words  "or 
instructor"  from  this  section.  Subpart  B 
prescribes  the  reqi'irements  for 
additional  aircraft  ratings. 

Section  61.63    Additional  Aircraft 
Ratings  (Other  Than  Airline  Transport 
Pilot) 

The  significant  proposed  changes  in 
this  section  are  as  follows: 

(1)  Change  the  title  of  paragraph  (c)  of 
this  proposed  section  to  read 
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"Additional  type  rating,  or  an  addition 
of  an  aircraft  type  rating  associated  with 
an  additional  aircraft  class  rating,"  and 
rewrite  the  provisions  for  an  additional 
aircraft  type  rating. 

[2)  Revise  the  required  aeronautical 
experience  and  training  for  persons 
seeking  an  additional  aircraft  category 
and  class  rating.  Regarding  the  required 
aeronautical  experience  and  training  for 
an  additional  category  rating,  a  person 
would  not  be  required  to  perform  the 
supervised  PIC  time,  but  would  be 
required  to  meet  the  specified 
aeronautical  experience  and  training 
time  required  for  the  category  and  class 
rating  sought  and  pilot  certificate  level 
held.  As  an  example,  a  person  who 
holds  a  private  pilot  certificate  with  an 
airplane  single  engine  land  rating,  and 
seeks  to  add  a  rotorcraft  category  with 

a  helicopter  class  rating  to  that  person's 
pilot  certificate,  would  be  required  (in 
addition  to  the  eligibility  and 
endorsement  requirements  of  §  61.103) 
to  comply  with  the  following 
aeronautical  experience  and  training  of 
sidipart  E: 

a.  Receive  training  on  the  aeronautical 
knowledge  areas  listed  in  §  61.105(bj. 
that  apply  to  the  helicopter  rating 
sought; 

b.  Receive  training  in  a  helicopter  on 
the  approved  areas  of  operation  listed  in 
§61.l07(d); 

c.  Accomplish  the  following 
training — 

(1)  T&ee  hours  of  cross-country  flight 
training  in  a  helicopter; 

(ii)  Except  as  provided  in  §  61.110,  3 
hours  of  night  flight  training  in  a 
helicopter  that  includes — 

(A)  One  cross  country  flight  of  at  least 
more  than  50  nautical  miles  duration; 
and 

(B)  Ten  takeoffs  and  ten  landings  to  a 
full  stop  (with  each  landing  involving  a 
flight  in  the  traffic  pattern)  at  an  airport. 

liii)  Three  hours  of  flight  training  in 
preparation  for  the  practical  test  in  a 
helicopter,  which  must  have  been 
performed  within  the  60-day  period 
preceding  the  date  of  the  test;  and 

d.  Satisfactorily  accomplish  a 
practical  test  in  a  helicopter  on  the 
approved  areas  of  operation  listed  in 
§  61.107(d). 

(3)  Eliminate  the  provision  that 
requires  a  person  to  meet  the  specified 
aeronautical  experience  and  training 
time  required  for  the  class  rating  sought. 
The  person  would  be  required  to  receive 
the  required  training,  but  no  specified 
amount  of  training  would  be  required. 
The  person  would  be  trained  to  the 
standards  established  for  the  aircraft 
rating  sought  and  the  pilot  certificate 
level  held.  As  an  example,  a  person  who 
holds  a  private  pilot  certificate  with  an 


airplane  category  and  single  engine  land 
class  rating,  who  seeks  lo  add  an 
airplane  category  and  multiengine  land 
class  rating  to  the  pilot's  certificate 
would  be  required  (in  addition  to  the 
eligibility  and  endorsement 
requirements  of  §61.103)  to  comply 
with  the  following  aeronautical 
experience  and  training  of  subpart  E: 

a.  Receive  training  on  the  aeronautical 
knowledge  areas  listed  in  §61. 105(b) 
that  apply  to  the  aircraft  rating  sought; 

b.  Receive  training  in  a  multiengine 
airplane  on  the  approved  areas  of 
operation  listed  in  §61. 107(c);  and 

c.  Satisfactorily  accomplish  a 
practical  test  in  a  multiengine  airplane 
on  the  approved  areas  of  oi>eration 
listed  in  §  61.107(c). 

(4)  Clarify  when  an  applicant  would 
be  required  to  accomplish  a  knowledge 
test.  The  proposal  would  specify  that  an 
applicant  who  already  holds  an 
airplane,  rotorcraft,  powered-lift,  or 
airship  rating,  and  is  only  seeking  an 
additional  aircraft  category,  class,  and 
type  rating,  would  not  be  required  to 
accomplish  another  knowledge  test. 
However,  an  applicant  would  still  be 
required  to  have  an  endorsement  in  the 
applicant's  logbook  or  training  record 
from  an  authorized  flight  instructor  or 
ground  instructor,  and  that  endorsement 
must  attest  that  the  person  ^s  competent 
on  the  aeronautical  knowledge  areas, 
that  relate  to  the  pilot  certificate  for  the 
aircraft  category/class  rating  sought. 

(5)  Restrict  the  issuance  of  "VFR 
only"  limitation  for  an  aircraft  type 
rating  to  only  those  aircraft  that  cannot 
be  used  to  accomplish  the  practical  test 
under  IFR,  because  its  type  certificate 
makes  the  aircraft  incapable  of  operating 
under  IFR. 

(6)  Reformat  the  section  for  clarity. 

Section  61.65    Instrument  Rating 
Requirements 

The  significant  proposed  changes  in 
this  section  are  as  follows: 

(1)  Includes  revised  aeronautical 
knowledge  areas  and  areas  of  operation 
for  an  instrument  rating  for  the  airplane 
category-single  engine  class  rating, 
airplane  category-multiengine  class 
rating,  rotorcraft  category-helicopter 
class  rating,  lighter-than-air  category- 
airship  class  rating,  and  powered-lift 
category  rating. 

(2)  Includes  revised  instrument 
training  for  an  instrument  rating  for  the 
airplane  category-single  engine  class 
rating,  airplane  category-multiengine 
class  rating,  rotorcraft  category- 
helicopter  class  rating,  lighter-than-air 
category-airship  class  rating,  and 
powered-lift  category  rating.  A  person 
who  applies  for  an  instrument  rating 


must  have  received  and  logged  the 
following  training: 

a.  At  least  40  hours  of  instrument 
training  irom  an  authorized  flight 
instructor-instrument  or  ground 
instructor-instrument  on  the  approved 
areas  of  operation  of  this  section; 

b.  At  least  20  hours  of  the  instrument 
training  may  be  met  by  training  received 
&X)m  an  authorized  flight  instructor- 
instrument  or  ground  instructor- 
instrument  in  an  approved  flight 
simulator  or  training  device; 

c.  At  least  5  hours  of  instrument  flight 
training  ^m  an  authorized  flight 
instructor-instrument  in  the  category 
and  class  aircraft  for  the  instrument 
rating  sought; 

d.  Instrument  training  specific  to 
airplanes  on  cross-country  flight 
procedures  that  includes  at  least  one 
cross-country  IFR  flight  in  the  class 
airplane  for  the  instrument  rating  sought 
and  consists  of — 

(i)  A  distance  of  at  least  250  nautical 
miles  along  airways  or  ATC-directed 
routing  with  one  of  the  routes  being  at 
least  a  straight-line  distance  of  100 
nautical  miles  between  airports; 

(ii)  An  instrument  approach  at  each 
airport;  and 

•  (lii)  Approaches  using  VOR.  NDB,  and 
ILS  radio  navigation  aids. 

e.  Instrument  training  specific  to 
helicopters  on  cross-country  flight 
procedures  that  includes  at  least  one 
cross-country  IFR  flight  in  a  helicopter 
and  consists  of— 

(i)  A  distance  of  at  least  100  nautical 
miles  along  airways  or  ATC-directed 
routing,  with  one  of  the  routes  being  at 
least  a  straight-line  distance  of  50 
nautical  miles  between  airports; 

(ii)  An  instrument  approach  at  each 
airport;  and 

(lii)  Approaches  using  VOR,  NDB,  and 
ILS  radio  navigation  aids. 

f.  Instrument  training  specific  to 
airships  on  cross-country  flight 
procedures  that  includes  at  least  one 
cross-country  IFR  flight  in  an  airship 
and  consists  of — 

(i)  A  distance  of  at  least  50  nautical 
miles  along  airways  or  ATC-directed 
routing,  with  one  of  the  routes  being  at 
least  a  straight-line  distance  of  25 
nautical  miles  between  airports; 

(ii)  An  instrument  approach  at  each 
airport;  and 

(lii)  Approaches  using  VOR,  NDB,  and 
ILS  radio  navigation  aids. 

g.  Instrument  training  specific  to 
powered-lift  on  cross-country  flight 
procedures  that  includes  at  least  one 
cross-country  IFR  flight  in  a  powered- 
lift  and  consists  of — 

(i)  A  distance  of  at  least  250  nautical 
miles  along  airways  or  ATC-directed 
routing,  with  one  of  the  routes  being  at 
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least  a  straight-line  distance  of  100 
nautical  miles  between  airports; 

(ii)  An  instrument  approach  at  each 
airport;  and 

(lii)  Approaches  using  VOR.  NDB.  and 
TLS  radio  navigation  aids. 

(3)  Requires  applicants  to  be  able  to 
write  in  the  English  language. 

(4)  Includes  training  in  wmdshear 
avoidance,  aeronautical  decision 
making  and  judgment  in  the 
aeronautical  knowledge  requirements, 
and  flight  deck  resource  management,  to 
include  crew  communications  and 
coordination. 

(5)  Replaces  the  term  "flight 
proficiency  requirements'*  with 
"approved  areas  of  operation." 

16)  Requires  an  applicant  to  receive 
training  or  complete  a  home  study 
program,  and  receive  an  endorsement 
from  a  ground  or  flight  instructor  on  the 
required  aeronautical  knowledge  areas 
of  this  section  that  are  appropriate  to  the 
instrument  rating  sought. 

(7)  Specifies  that  an  applicant  is  not 
required  to  accomplish  another 
knowledge  test,  when  that  person  is 
seeking  an  additional  instnunent  rating. 
However,  the  applicant  would  still  be 
required  to  have  received  and  logged 
ground  training  from  an  authorized 
flight  instructor-instrument  or  groimd 
instructor-instrument,  or  have 
accomplished  a  home  study  course  of 
training  on  the  approved  aeronautical 
knowledge  areas  that  apply  to  the 
instrument  rating  sought.  La  addition, 
the  applicant  would  still  be  required  to 
have  received  a  logbook  or  training 
record  e^ndorsement,  from  the 
authorized  instructor,  who  gave  that 
person  training  or  reviewed  their  home 
study  course,  certifying  the  person  is 
prepared  to  satisfactorily  accomplish 
the  required  knowledge  test. 

(8)  Specifies  that  an  applicant  for  a 
practical  test  must  receive  an 
endorsement  from  the  flight  instructor 
who  gave  the  applicant  training  and  that 
endorsement  must  state  the  applicant  is 
prepared  for  the  practical  test.  The  FAA 
believes  this  step-by-step  listing  of 
eligibility  requirements  would  help  the 
applicant  and  the  examiner  to 
determine  readily  which  requirements 
are  to  be  met. 

(9)  Specifies  the  minimum  distance 
requirement  for  cross-country  flight 
training  should  be  measured  from  one 
airport  to  another.  This  proposal  is  in 
agreement  with  the  current  FAA 
interpretation  on  this  issue. 

(10)  Deletes  the  requirement  that  the 
applicant  for  an  instmment  rating  must 
have  logged  at  least  125  hours  of  total 
flight  time.  This  proposal  would 
correspond  with  the  oirrent  ICAO 
requirements  for  an  instrument  rating. 


which  do  not  require  a  minimum 
amoimt  of  total  flight  time.  The  FAA 
also  proposes  to  eliminate  the 
reqiiirement  for  an  applicant  to  have 
logged  at  least  50  hours  of  cross-country 
flight  as  a  rated  pilot. 

(11)  Specifies  that  an  applicant  who 
completes  an  instrument  practical  test 
in  a  multiengine  airplane  and  who 
holds  an  airplane  category  and  single- 
engine  class  rating  is  considered  to  have 
met  the  requirements  for  an  instrument 
rating  in  a  single-engine  airplane. 

Section  61.67    Category  n  Pilot 
Authorization  Requirements 

This  section  has  been  addressed  in  a 
separate  NPRM  that  is  entitled,  "Aircraft 
FUght  Simulator  Use  in  Pilot  Training, 
Testing,  and  Checking  at  Training 
Centers,"  and  was  issued  on  July  15, 
1992  (57  FR  35918;  August  11, 1992). 
The  existing  section  is  republished 
without  change. 

Section  61.69    Glider  Towing: 
Experience  and  Training  Requirements 

The  FAA  proposes  to  revise  the  title 
of  this  section  to  read,  "Glider  towing: 
Experience  and  training  requirements." 
The  title  of  existing  §  61.69  reads 
"Glider  towing:  Experience  and 
instruction  requirements."  The 
significant  pnoposed  changes  in  this 
section  are  as'follows: 

(1)  Clarifies  the  requirements  for  a 
pilot  who  desires  to  act  as  a  PIC  of  an 
aircraft  towing  a  glider  and  the 
requirements  for  a  pilot  who 
accompanies  that  person.  The  proposal 
clarifies  that  the  accompanying  pilot  is 
required  to  have  at  least  10  flight  hours 
as  a  PIC  of  an  aircraft  towing  a  flight, 
not  the  applicant.  The  present  wording 
is  confusing  and  has  been 
misunderstood  to  mean  that  a  pilot 
cannot  be  %  PIC  until  the  pilot  has  made 
and  logged  10  flights  as  a  PIC. 

(2)  Deletes  the  current  alternative 
provision  in  paragraph  (c)  of  this  section 
that  permits  a  pilot,  who  desires  to  act 
as  a  PIC  of  an  aircraft  towing  ghders,  to 
log  three  flights  as  the  sole  manipulator 
of  the  controls  of  an  aircraft  simulating 
glider  towing  flight  procedures  and 
three  flights  as  a  pilot  or  observer  in  a 
glider  being  towed  by  another  aircraft. 
Merely  logging  three  flights  as  sole 
manipulator  of  the  controls  of  an  aircraft 
while  simulating  gUder  towing  flight 
procedures,  or  as  a  pilot  or  observer  in 

a  glider  being  towed  by  another  aircraft, 
does  not  adequately  maintain  a  pilot's 
proficiency  for  serving  as  a  PIC  towing 
a  glider.  The  FAA  proposes  to  require  a 
pilot  to  make  at  least  three  flights  as  the 
sole  manipulator  of  the  controls  of  an 
aircraft  towing  a  glider,  while 


accompanied  by  a  pilot  who  meets  the 
requirements  of  this  proposed  section. 

Section  61.71    Graduate  of  an 
Approved  Training  Program,  Other 
Than  Under  This  Part:  Special  Rules. 

The  title  of  this  section  is  proposed  to 
be  changed  from  "Graduates  of 
certificated  flying  schools:  Special 
rules"  to  "Graduate  of  an  approved 
training  program,  other  than  imder  this 
part:  Special  rules." 

The  significant  proposed  changes  in 
this  section  are  as  follows: 

(1)  Permits  the  crediting  of  training 
conducted  under  parts  141-  or  142- 
approved  training  programs. 

(2)  Permits  the  issuance  of  an  ATP 
certificate,  type  rating,  or  both,  to  a 
person  who  has  satisfactorily 
accomplished  an  approved  training 
program  and  a  PIC  proficiency  check  for 
that  aircraft  type,  in  accordance  with  the 
PIC  requirements  of  subparts  N  and  O 
of  part  121  of  this  chapter.  The  person 
must  apply  for  that  ATP  certificate/type 
rating  within  60  calendar  days  from  the 
date  the  person  satisfactorily  completed 
the  training  program  and  PIC 
proficiency  check  in  that  airplane  type. 
The  FAA  believes  the  training, 
checking,  and  qualification  for  a  PIC, 
under  subparts  N  and  O  of  part  121, 
meet  the  requirements  of  part  61  for  the 
ATP  certificate/type  rating. 

For  pilots  of  certain  part  135  air 
carriers,  on  May  8, 1992,  the  FAA 
issued  Exemption  No.  5450  (57  FR 
23253;  June  2, 1992)  to  Regional  Airline 
Association  member  airlines  and 
similarly  situated  commuter  air  carriers 
that  operate  under  part  135.  That 
exemption  permits  a  peraon  who  is  an 
employee  of  a  part  135  air  carrier  that 
operates  airplane  types  requiring  two 
pilots  and  having  a  passenger  seating 
configuration  of  10  seats  or  more 
(excluding  any  pilot  seat)  to  train, 
check,  and  qualify  imder  subparts  N  and 
O  of  part  121.  This  proposal  will 
provide  for  pilots  of  part  135  air  carriers 
in  the  same  way  that  Exemption  No. 
5450  now  provides  for  pilots  who  are 
employees  of  Regional  Airline 
Association's  member  airlines  and 
similarly  qualified  commuter  air  carriera 
to  be  issued  ATP  certificates  and  type 
ratings. 

(3)  Deletes  the  existing  requirement 
for  an  applicant  seeking  instrument 
rating,  who  graduates  from  a  pilot 
school  certificated  under  part  141,  to 
hold  a  commercial  pilot  certificate  and 
a  second-class  medical  certificate.  This 
proposal  would  be  in  alignment  with 
the  proposed  revision  to  §  61.65,  and  the 
ciurent  rules  of  ICAO  Annex  I.  Under 
§  61.65  and  ICAO  Annex  I,  an  applicant 
for  an  instrument  rating  will  only  be 


required  to  hold  a  private  pilot 
certificate.  This  proposal  will  keep  the 
requirements  for  an  instrument  rating 
the  same  whether  the  applicant  is 
trained  under  part  61  or  part  141.  The 
FAA  also  hopes  to  encourage  more 
private  pilots  to  seek  instrument  ratings. 
In  1975,  the  FAA  lowered  the  minimum 
flight  time  requirement  for  an 
instrument  rating  from  200  hours  to  125 
hours  with  the  stated  goal  of 
encouraging  private  pilots  to  seek 
instrument  ratings.  Because  a 
commercial  pilot  certificate  or  a  second- 
class  medical  certificate  is  not  required 
to  exercise  private  pilot  privileges,  the 
requirement  for  the  applicant  to  hold 
these  certificates  conflicts  with  the 
FAA's  goal. 

(4)  Deletes  the  requirement  that 
graduates  of  pilot  schools  with 
examining  authority  must  apply  for  a 
certificate  or  rating  vrithin  90  days. 
These  graduates  would  have  60  days  to 
apply,  the  same  as  graduates  from  pilots 
schools  without  examining  authority. 

Section  61.73    Military  Pilots  or  Former 
Military  Pilots:  Special  Rules 

The  significant  proposed  changes  in 
this  section  are  as  follows: 

(1)  Clarifies  the  existing  requirements 
for  military  or  former  military  pilots 
who  apply  for  a  commercial  pilot 
certificate  or  an  aircraft  category,  class, 
instrument,  or  type  rating.  This  proposal 
clarifies  that  military  and  former 
military  pilots  are  required  to  have 
graduated  from  a  military  pilot  training 
course  or  military  pilot  flight  school  and 
received  official  military  aeronautical 
orders,  before  applying  for  their  FAA 
pilot  certificate.  This,  in  effect,  requires 
military  pilots  to  have  graduated  from 
the  course  and  have  aeronautical  orders 
in  their  possession,  prior  to  applying  for 
the  required  knowledge  test  or  rating,  as 
appropriate. 

(2)  Deletes  the  provision  in  existing    * 
§  61.73(a)  that  permits  military  pilots  to 
apply  for  a  private  pilot  certificate. 
Historically,  military  pilots  have  not 
chosen  a  private  pilot  certificate, 
because  a  commercial  pilot  certificate 
can  be  issued  without  any  further 
requirements.  Therefore,  the  provision 
allowing  military  pilots  to  be  issued  a 
private  pilot  certificate  would  be 
deleted,  and  only  a  commercial  pilot 
certificate  would  be  issued.  A  military 
pil6t,  who  in  the  past  elected  a  private 
pilot  certificate  instead  of  a  commercial 
pilot  certificate,  would  be  permitted  to 
retain  that  private  pilot  certificate. 

(3)  Deletes  the  last  sentence  in 
existing  §  61.73(g)(6),  "However,  a 
"Tactical  (Rnk)  instrument  card  issued 
by  the  U.S.  Anny  is  not  acceptable." 
lliis  sentence  is  obsolete  because 


Tactical  (Pink)  Instrument  cards  were 
last  issued  by  the  Army  in  1971. 

(4)  Moves  the  content  of  §61. 73(d)(2) 
to  proposed  §  61.73(d)(5)  and  deletes  the 
phrase  "or  his  certificate  is  endorsed 
with  the  following  limitation:  VFR 
only."  Since  1972,  all  U.S.  military  pilot 
training  requires  instrument 
qualification  training,  and  so  this  phrase 
is  no  longer  needed.  Current  and  former 
military  pilots  who  currently  hold  pilot 
certificates  with  the  "VFR  only" 
limitation  would  continue  to  remain 
valid.  After  demonstrating  instrument 
competency  in  the  type  of  airplane  for 
which  the  type  rating  is  sought,  the 
limitation  would  be  removed. 

(5)  Includes  an  administrative 
clarification  for  elevating  type  ratings  on 
the  superseded  pilot  certificate  to  the 
ATP  certificate  level. 

(6)  Modifies  the  format,  deletes 
obsolete  phraseology,  and  clarifies  the 
wording  of  this  section. 

Section  61.75    Private  Pilot  Certificate 
Issued  on  Basis  of  a  Foreign  Pilot 
License 

The  title  of  proposed  §  61.75  would  be 
changed  from  "Pilot  certificate  issued 
on  basis  of  a  foreign  pilot  license"  to 
"Private  jpilot  certificate  issued  on  basis 
of  a  foreign  pilot  license." 

The  significant  proposed  changes  in 
this  section  are  as  follows: 

(1)  Deletes  the  existing  provision  that 
permits  a  pilot  with  a  foreign 
commercial,  senior  commercial,  or  ATP 
license  to  apply  for  a  U.S.  commercial 
pilot  certificate.  The  proposal  would 
permit  those  pilots  to  apply  only  for  a 
U.S.  private  pilot  certificate  when  the 
issuance  is  based  on  their  foreign  pilot 
certificate. 

(2)  Adds  a  provision  that  would 
require  pilots  with  a  foreign  pilot 
license  to  submit  a  transcription  of  their 
foreign  pilot  license  and  medical 
certificate  in  the  English  language, 
unless  the  licenses  and  limitations  are 
in  the  English  language. 

(3)  Deletes  the  existing  provision  that 
permits  an  applicant  to  receive  a  U.S. 
pilot  certificate  when  the  applicant 
cannot  read,  speak,  write,  and 
understand  the  English  language. 

(4)  Adds  a  provision  that  restricts 
foreign  pilot  license  holders  from 
exercising  their  U.S.  pilot  certificate 
while  under  an  order  of  revocation  or 
suspension. 

(5)  Adds  a  provision  that  would 
permit  applicants  to  use  their  medical 
certificate  issued  by  the  country  that 
issued  the  foreign  pilot  license  in  lieu 
of  a  medical  certificate  issued  under 
part  67. 

(6)  Adds  a  provision  that  states  that  a 
holder  of  a  private  pilot  certificate. 


issued  under  this  section,  is  limited  to 
the  privileges  placed  on  that  certificate 
by  the  Administrator. 

(7)  Adds  a  provision  that  states  that  a 
holder  of  a  private  pilot  certificate, 
issued  under  this  section,  is  subject  to 
the  limitations  and  restrictions  on  the 
person's  U.S.  certificate  and  foreign 
pilot  license. 

(8)  Adds  a  provision  that  states  that 
the  U.S.  private  pilot  certificate,  issued 
under  this  section,  is  valid  only  when 
that  person  has  their  foreign  pilot 
Ucense  in  their  personal  possession  or 
readily  accessible  in  the  aircraft. 

Section  61.77    Special  Purpose  Flight 
Authorization:  Operation  of  U.S.- 
Registered  Civil  Aircraft  Leased  by  a 
Person  Who  Is  Not  a  U.S.  Citizen 

The  title jof  proposed  §  61.77  would  be 
changed  fixjm  "Special  purpose  pilot 
certificate:  Operation  of  U.S.-registered 
dvil  aircraft  leased  by  a  person  not  a 
U.S.  citizen"  to  read  "Special  purpose 
flight  authorization:  Operation  of  U.S.- 
registered  dvil  aircraft  leased  by  a 
person  who  is  not  a  U.S.  citizen." 

The  significant  proposed  changes  in 
this  section  are  as  follows: 

The  proposal  replaces  the  issuance  of 
special  purpose  pilot  certificates  with 
special  purpose  pilot  authorizations  and 
expands  the  use  of  a  special  purpose 
flight  authorization  to  all  aircraft.  The 
proposal  would  also  revise  the 
eligibility  requirements  for  a  special 
purpose  flight  authorization  and  the 
related  privileges. 

The  significant  proposed  changes  in 
this  section  are  as  follows: 

(1)  Permits  a  pilot  who  holds  an 
airman  certificate  or  license,  issued  by 
another  ICAO-member  state,  to  operate 
a  U.S.-registered  dvil  aircraft  in  foreign 
air  transportation  operations  with  a 
special  purpose  pilot  authorization, 
issued  for  60  calendar  months  by  the 
Administrator,  in  lieu  of  the  ourent 
requirement  of  issuing  spedal  purpose 
pilot  certificates.  This  proposal  would 
eliminate  the  need  to  issue  spedal 
purpose  pilot  certificates.  The  FAA 
believes  this  proposal  will  reduce 
administrative  burdens  and  provide  the 
relief  that  has  been  routinely  granted 
through  the  exemption  process.  Persons 
who  have  been  issued  a  special  purpose 
pilot  certificate,  prior  to  the  effective 
date  of  this  rule,  would  continue  to  be 
allowed  to  exercise  the  privileges  of  that 
certificate  until  the  certificate  expires. 
However,  once  the  special  purpose  pilot 
certificate  expires,  the  pilot  would  be 
required  to  surrender  the  certificate  for 
a  special  purpose  pilot  authorization 
and  comply  with  the  provisions 
contained  in  proposed  §  61.77. 
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ICAO's  Annex  1— "Personnel 
Licensing,  Chaptw  1— General  Rules 
and  Definitions  Concerning  Licenses," 
contains  in  part,  standards  and 
recommendations  pertaining  to  the 
required  licenses  for  flight 
crewmembers.  Section  1.2.1  (authcaity 
to  act  as  a  flight  crewmember)  states 
that: 

A  person  shall  not  act  as  a  flight 
crewmember  of  an  aircraft  unless  a  valid 
license  is  held  showing  compliance 
with  the  specifications  of  this  Annex 
and  appropriate  to  the  duties  to  be 
performed  by  that  person.  The  licoose 
shall  have  been  issued  by  the  state  of 
registry  of  that  urcraft  or  by  any  other 
contracting  State  and  rendered  valid  by 
the  State  of  the  remstry. 

Section  1.2.2    (Metnod  of  rendering  a 
license  valid)  states  that:  When  a 
contracting  state  renders  valid  a  license 
issued  by  another  contracting  State,  as 
an  alternative  to  the  issuance  of  its  own 
license,  it  shall  estabUsh  validity  by 
siiitable  authorization  to  be  carried  with 
the  former  license  accepting  it  as  the 
equivalent  of  the  latter  the  validity  of 
the  authorization  shall  not  extend 
beyond  the  period  of  validity  of  the 
license. 

The  FAA's  data  shows  that 
approximately  14,100  special  purpose 
pilot  certificates  have  been  issued  in 
accordance  with  §61.77  and 
approximately  5,300  have  been  issued 
in  accordance  with  §  63.23.  The  FAA 
believes  the  process  for  issuing 
certificates  and  the  requirement  for 
continued  surveillance  of  these 
certificates  involves  considerable 
expenditiue  of  human  and  budgetary 
resources  at  the  FSDO. 

(2)  Permits  a  special  piupose  pilot 
authorization  to  be  issued  to  persons  to 
operate  any  size  aircraft  instead  of  the 
current  requirement  which  limits  the 
eligibility  to  pilots  which  operate 
aircraft  with  more  than  30  passenger 
seats,  excluding  any  required 
crewmember  seat,  and/or  7,500  pounds 
of  payload  capacity. 

The  ourent  §  61.77  states,  in  part,  that 
the  holder  of  a  foreign  pilot  certificate 
or  license  issued  by  a  foreign 
contracting  State  to  the  Convention  on 
International  Qvil  Aviation,  who  meets 
the  requirements  of  this  section,  may 
hold  a  special  purpose  pilot  certificate 
authorizing  the  holder  to  perform  pilot 
duties  on  a  dvil  aircraft  of  U.S.  registry, 
leased  to  a  person  not  a  citizen  of  the 
United  States,  carrying  persons  or 
property  for  compensation  or  hire. 
Currently,  special  purpose  pilot 
certificates  are  issued  under  this  section 
only  for  aircraft  types  that  can  have  a 
maximum  passenger  seating 
configuration,  excluding  any  flight 


crewmember  seat,  of  more  than  30  seats 
or  a  maximiun  payload  capacity  (as 
defined  in  §  135.2  of  this  chapter)  of 
more  than  7,500  pounds.  The  ourent 
rules  do  not  permit  the  issuance  of 
special  purpose  pilot  certificates  for  the 
operation  of  aircraft  having  30  or  less 
passenger  seats,  excluding  any  required 
crewmember  seat,  and/or  a  payload 
capacity  of  7,500  pounds  (3400  kg)  or 
less. 

The  FAA  has  received  a  number  of 
petitions  for  exemption  to  §  61:77.  The 
FAA  has  granted  several  exemptions  to 
permit  persons  who  are  not  citizens  of 
the  United  States,  to  carry  persons  or 
property  for  compensation  or  hire  in 
airaraft  having  30  or  less  passenger 
seats,  excluding  any  required 
crewmember  seat,  and/or  a  payload 
capacity  of  7500  pounds  (3400  kg)  or 
less. 

Section  305  of  the  FAA  Act  mandates 
that  the  FAA  encoiuage  and  foster  the 
development  of  civil  aeronautics  and  air 
commerce  in  the  U.S.  and  abroad.  The 
FAA  believes  it  is  in  the  public  interest 
to  promote  the  use  of  U.S. -registered 
aircraft  in  foreign  air  transportation. 
Also,  the  FAA  believes  this  proposal 
will  encourage  the  leasing  of  these 
aircraft  and  may  provide  an  important 
stimulus  to  the  economy  of  the  U.S. 
aviation  industry. 

Therefore,  the  proposal  establishes 
general  provisions  for  issuance  of  the 
special  piupose  pilot  authorization  and 
would  not  include  the  existing  final 
sentence,  which  refers  to  airplanes  with 
more  than  30  passenger  seats  or  a 
maximum  payload  capacity  of  more 
than  7.500  pounds.  The  FAA  believes 
this  restriction  is  no  longer  necessary 
and  frequenUy  grants  exemptions. 

(3)  Validates  the  foreign  airman's 
certificate  by  having  a  FSEKD  issue 
special  purpose  pilot  authorizations  for 
60  calendar  months.  The  FAA  believes 
the  ourent  process  of  issuing  special 
purpose  pilot  certificates,  in  accordance 
with  §61.77,  should  be  eliminated.  The 
special  purpose  pilot  authorization 
would  be  in  a  letter  format  and  would 
be  required  to  be  in  the  possession  of 
the  airman  while  operating  the  aircraft. 

(4)  Revises  the  eligibility 
requirements  of  §  61.77  to  read  as 
follows: 

a.  Hold  a  ourent  foreign  pilot  » 
certificate; 

b.  Hold  a  foreign  pilot  certificate  that 
shows  the  appropriate  category,  class, 
instrument  rating,  and  type  rating,  if 
appropriate; 

c.  Hold  a  medical  certificate; 

d.  Surrender  a  special  purpose  flight 
authoriz^on  before  being  issued 
another  authorization; 


e.  Require  the  applicant  to  present  a 
logbook  or  flight  record  showing  that 
the  applicant  meets  the  part  61  recency 
of  experience  requirements;  and 

f.  Clarify  that  the  documentation  used 
to  show  the  applicant  has  not  reached 
the  age  of  60  should  be  "a  birth 
certificate  or  other  official 
documentation";  and  clarify  that  an 
authorization  granted  to  an  applicant 
who  will  reach  the  age  of  60  years 
before  the  authorization's  usual 
expiration  date  would  expire  the  day 
before  the  applicant's  60th  birthday. 

g.  Present  documentation  that  shows 
the  pilot  is  employed  by  the  lessee  and 
is  qualified  in  the  aircraft  to  be 
operated. 

(5)  Permits  the  use  of  the  special 
piupose  pilot  authorization  in  lieu  of  a 
certificate; 

(6)  Establishes  limitations  for  the  use 
of  a  special  piupose  pilot  authorization, 
which  would: 

a.  Increase  the  current  length  of  a 
special  purpose  pilot  certificate  from  24 
months  to  special  purpose  pilot 
authorization  to  60  calendar  months; 

b.  Permit  a  pilot  to  only  hold  one^ 
special  purpose  pilot  authorization; 

c.  Clarify  that  an  authorization  is  for 
one  flight  or  a  series  of  flights  for  the 
time  period  stated  on  the  authorization; 

d.  Require  the  carriage  of  the  special 
purpose  pilot  authorization  when 
exercising  the  privileges  of  the 
authorization;  and 

e.  Align  the  "age  60"  rule  for  pilots 
with  the  requirements  of  part  121  for  all 
U.S.  and  foreign  pilots,  who  are  60  years 
of  age  or  older,  and  who  are  employed 
by  a  foreign  air  carriers  that  operate 
U.S.-registered  civil  aircraft  for 
compensation  or  hire  in  scheduled 
international  air  services  and  non- 
scheduled  international  air  transport 
operations. 

(7)  Establishes  that  a  special  piupose 
pilot  authorization  will  expire: 

a.  With  60  calendar  months  after 
issuance,  unless  it  is  sooner  superseded, 
revoked,  or  rescinded; 

b.  When  the  lease  agreement  for  the 
aircraft  expires  or  lessee  terminates  the 
employment  of  the  person; 

c.  Wheneverthe  person's  pilot  or 
medical  certificate  has  been  suspended, 
revoked,  or  is  no  longer  valid;  and 

d.  Whenever  the  pilot  reaches  the  age 
of  60. 

Sobpait  C— Student  Pilots 

The  FAA  proposes  to  establish 
separate  subparts  for  student  and 
recreational  pilots.  The  title  of  subpart 
C  would  be  revised  from  "Student  and 
Recreational  Pilots"  to  "Student  Pilots." 
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Section  61.81    Applicability 

I !  This  section  is  revised  to  delete  the 
reference  to  recreational  pilot 
certificates  and  ratings,  which  would  be 
incorporated  into  proposed  subpart  D. 

Section  61.83    Eligibility  Requirements 
for  Student  Pilots 

The  significant  proposed  changes  in 
(his  section  are  as  follows: 

(1)  Requires  applicants  to  be  able  to 
write  in  the  English  language; 

(2)  Rewords  the  medical  requirements 
for  applicants  who  desire  a  rating  in  a 
glider  or  balloon;  and 

(3)  Requires  all  applicants  to  meet  the 
English  language  requirements,  which 
would  eliminate  the  current  provision 
that  permits  applicants  who  cannot 

'read,  speak,  and  understand  the  Enghsh 
language  to  receive  a  certificate  with  an 
operating  limitation  as  deemed 
necessary  by  the  Administrator. 

Section  61.85    Application 

No  significant  modifications  are 
proposed. 

Section  61 .87    Supervised  PIC 
Requirements  for  Student  Pilots 

The  title  of  §  61.87  would  be  changed 
from  "Solo  flight  requirements  for 
student  pilots"  to  "Supervised  PIC 
requirements  for  student  pilots." 

The  significant  proposed  changes  in 
this  section  are  as  follows: 

(1)  Replaces  the  term  "solo"  with 
"supervised  PIC."  The  purpose  of 
proposing  to  replace  the  term  "solo" 
with  "supervised  PIC"  is  to  reflect  the 
intention  of  the  FAA  to  permit  student 
pilots  to  log  PIC  time  while  under  the 
supervision  of  an  authorized  flight 
instiiictor.  The  FAA  has  reconsidered 
its  position  on  this  matter,  and  has 
concluded  that  if  a  student  pilot  is  the 
sole  occupant  of  an  aircraft  and  is 
operating  the  controk  of  the  aircraft, 
then  that  student  pilot  should  be 
allowed  to  log  PIC  time.  Throughout  the 
public  hearings  on  this  rulemaking 
review,  the  public  voiced  the  belief  that 
student  pilots  should  be  allowed  to  log 
PIC  time  when  they  are  the  sole 
occupant  of  an  aircraft  and  operating  the 
controls  of  the  aircraft.  This  proposal,  in 
effect,  would  permit  student  pilots  to 
log  PIC  time  for  the  furtherance  of  a 
pilot  certificate  or  rating.  As  example, 
the  existing  rules  for  a  commercial  pilot 
certificate-airplane  category  and  class 
rating  requires  100  hours  of  PIC  time. 
Under  the  provisions  of  this  proposal, 
PIC  time  logged  as  a  student  pilot  would 
count  toward  the  total  PIC  time  for  a 
commercial  pilot  certificate-airplane 
category  and  class  rating; 


(2)  Establishes  student  pilot  training 
for  the  proposed  powered-lift  category 
rating; 

(3)  Establishes  student  pilot  training 
for  the  proposed  nonpowered  and 
powered  class  ratings  imder  the  glider 
category; 

(4)  Replaces  the  term  "written 
examination"  with  the  term  "test." 
when  testing  a  student  pilot  on 
aeronautical  knowledge  areas  prior  to  a 
student  pilot  being  authorized  to 
perform  a  supervised  PIC  flight.  This 
would  permit  a  school  to  perform  the 
required  test  in  a  format  other  than  on 
paoer,  e.g.,  computer  response; 

(5)  Establishes  standardization  and 
clarification  for  student  pilots  being 
authorized  to  conduct  supervised  PIC 
flight  at  night;  and 

(6)  Includes  separate  supervised  PIC 
maneuvers  and  procedures  for  the — 
airplane  category-single  engine  class 
rating,  airplane  category-multiengine 
class  rating,  rotorcraft  category- 
helicopter  class  rating,  rotorcraft 
category-gyroplane  class  rating,  glider 
category-nonpowered  class  rating,  glider 
category-powered  class  rating,  lighter- 
than-air  category-airship  class  rating, 
lighter-than-air  category-balloon  class 
rating,  and  powered-lift  category  rating. 

Section    61.89  General  Limitations 

No  modifications  are  proposed  for 
this  section. 

Section  61.91    [Reserved] 

The  FAA  proposes  to  delete  "§  61.91 
Aircraft  limitations:  Pilot  in  command," 
which  permits  student  pilots  to  act  as 
the  PIC  in  airships  requiring  more  than 
one  flight  crevraiember.  This  section 
duplicates  the  requirements  in  proposed 
§  61.87  which  covers  all  aircraft. 

Section  61.93    Supervised  PIC  Cross- 
country Flight  Requirements  for  Student 
Pilots 

The  FAA  proposes  to  change  the  title 
of  §61.93  from  "Cross-country  flight 
requirements  (for  student  and 
recreational  pilots  seeking  private  pilot 
certification)"  to  "Supervised  PIC  cross- 
country requirements  for  student 
pilots." 

The  significant  proposed  changes  in 
this  section  are  as  follows: 

(1)  Changes  the  term  "solo  cross 
country  flight"  to  read  "supervised  PIC 
country  country  flight."  (This  matter  of 
student  pilots  logging  PIC  time  was 
previously  discussed  in  proposed 

§  61.89,  and  the  FAA  proposes  to  revise 
this  section  to  reflect  the  conclusion 
discussed  in  that  section); 

(2)  Deletes  the  provision  that  a 
student  pilot  may  land  at  an  airport 
other  than  the  airport  of  takeoff  in  an 


emergency.  This  provision  already  exist 
in  §91.3,  "Responsibility  and  authority 
of  the  pilot  in  command"; 

(3)  Clarifies  the  language  of  the 
provision  for  performing  supervised  PIC 
flights  to  and  from  an  airport  within  25 
nautical  miles  of  the  airport  from  which 
the  flight  originated; 

(4)  Clarifies  the  provision  for 
performing  repeated  supervised  PIC 
cross-country  flights  that  are  no  more 
than  50  nautical  miles; 

(5)  Clarifies  existing  requirements  for 
endorsements  on  the  student  pilot's 
certificate  and  in  the  student  pilot's 
logbook.  The  requirement  for  an 
endorsement  on  the  student  pilot 
certificate  would  not  apply  to  a  pilot 
with  a  pilot  certificate  who  seeks 
privileges  in  another  aircraft  category, 
because  a  certificated  pilot  would  not 
hold  a  student  pilot  certificate; 

(6)  Adds  provisions  for  the  use  of 
radios  for  VFR  navigation  and  two-way 
communications,  procedures  for 
diverting  to  alternate  airports,  and 
windshear  avoidance;  and 

(7)  Establishes  separate  supervised 
PIC  cross  country  maneuvers  and 
procedures  for  the — airplane  category- 
single  engine  class  rating,  airplane 
category-multiengine  class  rating, 
rotorcraft  category-helicopter  class 
rating,  rotorcraft  category-gyroplane 
class  rating,  glider  category-nonpowered 
class  rating,  glider  category-powered 
class  rating,  lighter-than-air  category- 
airship  class  rating,  hghter-than-air 
category-balloon  class  rating,  and 
powered-lift  category  rating. 

Section  61.95  Operations  in  a  Class  B 
Airspace  Area  and  at  Airports  Located 
Within  a  Class  B  Airspace  Area 

No  substantive  modifications  are 
proposed.  Minor  editorial  and 
standardization  of  terms  are  contained 
in  this  proposal. 

Subpart  D — Recreational  Pilots 

The  FAA  proposes  to  establish  this  as 
a  separate  subpart  for  recreational  pilot 
certificates  and  ratings. 

Section  61.96    Applicability 

Proposed  §61.96  would  describe 
provisions  that  are  applicable  for  the 
recreational  pilot  certificatesand 
ratings. 

Section  61.96a    Eligibility 
Requirements:  General 

The  FAA  proposes  to  add  a  new 
section  entitled  "Eligibility 
requirements:  General."  The  proposed 
§  61.96a  would: 

(1)  Requires  applicants  to  be  able  to 
write  in  the  English  language; 

(2)  Requires  all  applicants  to  meet  the 
English  language  requirements,  which 
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would  eliminate  the  current  provision 
that  apphcants  who  cannot  read,  speak, 
and  understand  the  English  language 
may  receive  a  certificate  with  the 
operating  limitation  deemed  necessary 
by  the  Administrator; 

(3)  Deletes  the  requirement  for 
recreational  pilots  to  hold  a  medical 
certificate.  Persons  who  apply  for  a 
recreational  pilot  certificate  would  be 
required  to  affix  a  signed  and  dated 
statement  to  their  application  certifying 
they  do  not  have  any  known  medical 
defects  that  makes  them  unable  to  pilot 
the  aircraft  for  the  aircraft  category  and 
class  rating  sought;  and 

(4)  Establishes  eligibility  requirements 
for  the  recreational  pilot  certificate  and 
ratings.  The  eligibility  requirements 
would  require  an  applicant  to: 

a.  Receive  an  endorsement  from  the 
ground  or  flight  instructor  who  gave  the 
apphcant  training  or  reviewed  the 
applicant's  home  study  covirse,  and  that 
endorsement  must  state  that  the 
applicant  is  prepared  for  the  knowledge 
test; 

b.  Receive  an  endorsement  from  the 
flight  instructor  who  gave  the  applicant 
training,  and  that  endorsement  must 
state  the  applicant  is  prepared  for  the 
practical  test;  and 

c.  Meet  the  aeronautical  experience 
requirements  in  §  61.99.  (The  applicant 
would  be  required  to  pass  the  required 
knowledge  test  and  practical  test.) 

Section  61.97    Aeronautical  Knowledge 

Proposed  §  61.97  addresses  added 
aeronautical  knowledge  requirements, 
which  include  groimd  training  on:  (1) 
windshear  avoidance;  (2)  aeronautical 
decisionmaking  and  judgment;  and  (3) 
preflight  actions  found  in  §  91.103. 

Section  61 .98    Flight  Proficiency 

This  proposed  section  would 
establish  the  approved  areas  of 
operation  for  all  aircraft  that  are 
permitted  to  be  operated  by  recreational 
pilot  apphcants. 

Section  61.99    Aeronautical  Experience 

The  FAA  proposes  to  change  the 
ciurent  title,  "Airplane  rating: 
Aeronautical  experience,"  to 
"Aeronautical  experience."  Proposed 
61.99  includes  the  aeronautical 
experience  requirements  for  single 
engine  airplanes,  helicopters,  and 
gyroplanes  that  are  permitted  to  be 
operated  by  recreational  pilot 
applicants.  Proposed  §61.99  would 
revise  the  minimum  aeronautical 
experience  required  for  a  person  to  be 
eligible  for  a  recreational  pilot 
certificate. 

The  FAA  proposes  that  an  applicant 
for  a  recreational  pilot  certificate  must 


accomplish  and  log  at  least  30  hours  of 
flight  time  that  includes  at  least  15 
hours  of  flight  training  time  from  an 
authorized  flight  instructor  and  3  hours 
of  supervised  PIC  flight  time,  on  the 
approved  areas  of  operation  in  §  61.98. 
This  proposal  responds  to  comments 
made  during  the  public  hearings  to 
allow  the  student  and  the  flight 
instructor  to  tailor  the  required  training 
to  individual  student  needs. 

For  example,  a  student  who  has 
previous  aviation  experience  and  takes 
readily  to  the  training  may  be  able  to 
complete  training  for  a  recreational  pilot 
certificate  with  only  the  minimum  30 
hours  of  fhght  time  that  includes  at  least 
15  hours  of  flight  training  time  from  an 
authorized  flight  instructor  and  15 
hours  of  supervised  PIC  flight  time  on 
the  approved  areas  of  operation  in 
§61.98. 

However,  a  student  pilot  who  does 
not  have  previous  aviation  experience 
or  who  trains  infrequently  may  need 
more  time  than  the  minimum  30  hours 
of  flight  time,  15  hours  of  flight  training 
time  from  an  authorized  flight 
instructor,  and  3  hours  of  supervised 
PIC  flight  time.  The  student  pilot  and 
flight  instructor  may  need  to  tailor  the 
training  to  require  27  hours  of  flight 
training  time  from  an  authorized  flight 
instructor  and  3  hours  of  supervised  PIC 
fhght  time,  on  the  approved  areas  of 
operation  in  §  61.98  of  this  part. 

Section  61.100    Pilots  Based  on  Small 
Islands 

The  FAA  proposes  to  replace  the 
current  title  of  this  section  from, 
"Rotorcraft  rating:  Aeronautical 
experience,"  to  read  "Pilots  based  on 
small  islands."  The  proposed 
aeronautical  experience  requirements 
for  a  rotorcraft  category  rating  would  be 
found  in  proposed  §  61.99. 

Proposed  s  61.100  would  contain  the 
provisions  for  pilots  based  on  small 
islands  that  are  ciurently  found  in 
§61.99. 

Section  61.101    Recreational  Pilot 
Privileges  and  Limitations 

The  proposed  revisions  for  this 
section  are  as  follows: 

(1)  Restructures  and  edits  some  of  the 
current  paragraphs  of  this  section. 

(2)  Rewords  some  portions  of  this 
section  for  clarity  purposes. 

(3)  Rewords  and  relocates  existing 
§  61.101(f}  to  proposed  paragraph  (h). 
This  proposal  would  basically  maintain 
the  same  provisions  that  are  now 
durentiy  in  existing  §61. 101(f),  but 
would  contain  some  rewording  and 
reformatting  for  clarity  purposes. 

(4)  E)eletes  the  current  restriction  that 
prevents  recreational  pilots  from  flying 


more  than  50  nautical  miles  bom  an 
airport  where  training  was  received. 
This  proposal  along  with  the  proposal  to 
delete  the  requirements  for  a  medical 
certificate  for  recreational  pilots,  is 
intended  to  increase  interest  in  the 
recreational  pilot  certificate.  The  FAA 
believes  this  proposal  will  not  have  an 
adverse  efiect  on  safety,  considering  that 
most  of  the  aeronautical  experience  will 
be  performed  with  an  authorized  flight 
instructor  on  board  the  aircraft. 
This  proposal  would  permit  a 
recreational  pilot  to  operate  on  a  flight 
that  exceeds  50  nautical  miles  bom.  the 
departure  airport,  provided  the  pilot: 

a.  Has  received  ground  and  flight 
training  from  an  authorized  flight 
instructor  on  the  cross  country  training 
requirements  of  subpart  E  of  this  part 
that  apply  to  the  aircraft  rating  held; 

b.  Has  been  found  proficient  in  cross 
country  flying,  and  has  received  a 
logbook  endorsement  from  the 
authorized  flight  instructor,  who  gave 
the  person  the  cross  coimtry  training 
prescribed  by  subpart  E  of  this  part  that 
apply  to  the  aircraft  rating  held;  and 

c.  Has  received  a  logbook 
endorsement  that  certifies  the  person 
has  received  and  been  found  proficient 
on  the  cross  training  requirements  of 
subpart  E  of  this  part  that  apply  to  the 
aircraft  rating  held,  which  must  be 
carried  in  their  physical  possession  in 
the  aircraft. 

Subpart  E— Private  Pilots 

The  proposed  establishment  of 
separate  subparts  for  student  and 
recreational  pilot  certificates  will 
require  the  regulations  pertaining  to 
private  pilot  certificates  and  ratings  to 
be  relocated  fit>m  subpart  D  to  subpart 
E. 

Section  61.102    Applicability 

No  substantive  changes  are  proposed 
for  this  section. 

Section  61.103    Eligibility. 
Requirements:  General 

The  significant  proposed  changes  in 
this  section  are  as  follows: 

(1)  Rewords  the  medical  requirements 
for  apphcants  who  desire  a  rating  in  a 
gUder  or  balloon. 

(2)  Requires  all  applicants  to  meet  the 
English  language  requirements, 
including  the  ability  to  vmte,  which 
would  eliminate  the  current  provision 
that  applicants  who  cannot  read,  speak, 
and  understand  the  English  language 
may  receive  a  certificate  with  the 
operating  limitation,  as  deemed 
necessary  by  the  Administrator. 

(3)  Requires  an  applicant  to  receive  an 
endorsement  from  a  ground  or  fhght 
instructor  who  gave  the  applicant 
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training  or  reviewed  the  apphcant's 
home  study  coiuse,  and  that 
endorsement  must  state  that  the 
•ppUcant  is  prepared  for  the  knowledge 
test. 

(4)  Requires  an  apphcant  to  receive  an 
endorsement  from  a  fhght  instructor 
who  gave  the  appUcant  training,  and 
that  endorsement  must  state  that  the 
apphcant  is  prepared  for  the  practical 
test. 

(5)  Requires  an  apphcant  to  meet  the 
aeronautical  experience  requirements 
for  the  category  and  class  rating  sought, 
before  applying  for  the  practical  test. 
The  applicant  would  be  required  to  pass 
the  required  knowledge  test  and 
practical  test.  The  FAA  beheves  this 
step-by-step  fisting  of  efigibility 
requirements  would  be  beneficial  to  the 
apphcant  and  the  examiner. 

Section  61.105    Aeronautical 
Knowledge 

Proposed  §  61.105  hsts  the  revised 
aeronautical  knowledge  requirements 
for  the  private  pilot  certificate.  The 
following  aeronautical  knowledge  areas 
would  be  added  as  a  requirement  for  the 
private  pilot  certification:  (1)  Windshear 
avoidance;  (2)  Aeronautical  decision 
making  and  judgment;  and  (3)  prefUght 
actions  found  in  §  91.103. 

Section  61.107    Flight  Proficiency 

The  proposed  changes  to  this  section 
are  as  follows:  (1)  Includes  separate  and 
revised  areas  of  operation  for  the 
airplane  category-single  engine  class 
rating,  airplane  category -multiengine 
class  rating,  rotorcr^  category- 
hehcopter  class  rating,  rotorcraft 
category-gyroplane  class  rating,  ghder 
category-nonpowered  class  rating,  glider 
category-powered  class  rating,  lighter- 
than-air  category-airship  class  rating, 
lighter-than-air  category-balloon  class 
rating,  and  powered-lift  category  rating. 

(2)  Replaces  the  term  "flight 
proficiency  requirements"  with  the  term 
"approved  areas  of  operation." 

(3j  Requires  applicants  for  a  glider 
category  rating  to  receive  training  on  the 
approved  areas  of  operation,  included  in 
proposed  §  61.107,  on:  Launches, 
approaches,  and  landings,  if  applying 
for  a  nonpowered  class  rating;  or 
Takeoffs,  landings,  and  go-arounds,  if 
applying  for  a  powered  class  rating. 

Section  61.109    Aeronautical 
Experience 

The  proposed  revisions  to  this  section 
are  as  follows: 

(1)  Includes  separate  and  revised 
aeronautical  experience  requirements 


for  the  airplane  category-single  engine 
class  rating;  airplane  category- 
multiengine  class  rating,  rotorcraft 
category-heUcopter  class  rating, 
rotorcraft  category-gyroplane  class 
rating,  ghder  category-nonpowered  class 
rating,  ghder  category-powered  class 
rating,  fighter-than-air  category-airship 
class  rating,  hghter-than-air  category- 
balloon  class  rating,  and  powered-hft 
category  rating. 

(21  Revises  me  aeronautical 
experience  requirements  for  a  private 
pilot  certificate  with  an  airplane, 
rotorcraft,  or  powered-lift  category 
rating  by  requiring  apphcants  to  have 
accomphshed  and  logged  at  least  40 
hours  of  fhght  time,  which  includes  at 
least  20  hours  of  fhght  training  time 
from  an  authorized  fhght  instructor  and 
5  hoiu«  of  supervised  PIC  fhght  time  on 
the  approved  areas  of  operation  in 
§61.107.  This  proposal  responds  to 
comments  made  during  the  pubhc 
hearings  requesting  that  the  student  and 
the  fli^t  instructor  be  allowed  to  tailor 
the  required  training  to  the  student 
needs. 

For  example,  a  student  who  has 
previous  aviation  experience  and  takes 
readily  to  the  training  may  be  able  to 
complete  training  for  a  private  pilot 
certificate  with  only  the  minimum  40 
hours  of  flight  time,  which  includes  at 
least  20  hours  of  fhght  training  time 
from  an  authorized  flight  instructor  and 
20  hours  of  supervised  PIC  flight  time, 
on  the  approved  areas  of  operation  in 
§61.107. 

However,  a  student  pilot  who  does 
not  have  previous  aviation  experience 
or  who  trains  infrequently  may  need 
more  time  than  the  minimum  40  hours 
of  flight  time,  20  hours  of  fhght  training 
time  from  an  authorized  flight 
instructor,  and  5  hours  of  supervised 
PIC  fhght  time.  The  student  pilot  and 
flight  instructor  may  need  to  tailor  the 
training  to  require  35  hours  of  flight 
training  time  from  an  authorized  flight 
instructor  and  5  hours  of  supervised  PIC 
fhght  time,  on  the  approved  areas  of 
operation  in  §61.107. 

(3)  Includes  revised  aeronautical 
experience  for: 

a.  An  airplane  single  engine  rating, — 

(i)  ThpBe  nours  of  cross-country  flight 
training  in  a  single  engine  airplane; 

(u)  Three  hours  of  night  flight  training 
in  a  single  engine  airplane  that 
includes — 

A.  A  cross  country  flight  of  at  least 
100  nautical  miles  duration;  and 

B.  Ten  takeoffs  and  ten  landings  to  a 
full  stop  (with  each  landing  involving  a 
fhght  in  the  traffic  pattern)  at  an  airport. 


(iu)  Three  hours  of  instrument  fUght 
training  in  a  single  engine  airplane; 

(iv)  Three  hours  of  fhght  training  in 
preparation  for  the  practical  test  in  a 
single  engine  airplane,  which  must  have 
been  performed  within  the  60-day 
period  preceding  the  date  of  the  test; 
and 

(v)  Supervised  PIC  flying  m  a  single 
engine  airplane,  consisting  of— 

A.  One  supervised  PIC  cross-coimtry  t 
fhght  of  at  least  100  nautical  miles 
duration,  landings  at  a  minimum  of 
three  points,  and  one  route  of  the  fhght 
being  a  straight  line  distance  of  at  least 
50  nautical  miles  between  the  takeoff 
and  landing  locations;  and 

B.  Three  takeoffs  and  three  landings 
to  a  fuU  stop  (with  each  landing 
involving  a  fhght  in  the  traffic  pattern) 
at  an  airport  with  an  operating  control 
tower. 

b.  An  airplane  multiengine  rating, — 
(i)  Three  hours  of  cross-country  ffight 

training  in  a  multiengine  airplane; 
(ii)  Three  hours  of  night  fhght  training 

in  a  multiengine  airplane  that 

includes — 

A.  One  cross  coimtry  fhght  of  at  least 
100  nautical  miles  duration;  and 

B.  Ten  takeoffs  and  ten  landings  to  a 
full  stop  (with  each  landing  involving  a 
flight  in  the  traffic  pattern)  at  an  airport. 

(iii)  Three  hours  of  instrument  flight 
training  in  a  multiengine  airplane; 

(iv)  Three  hours  of  fhght  training  in 
preparation  for  the  practical  test  in  a 
multiengine  airplane,  and  must  have 
been  performed  within  the  60-day 
period  preceding  the  date  of  the  test; 
and 

(v)  Supervised  PIC  flying  in  a 
multiengine  airplane,  consisting  of — 

A.  One  supervised  PIC  cross-country 
fhght  of  at  least  100  nautical  miles 
duration,  landings  at  a  minimum  of 
three  points,  and  one  route  of  the  fhght 
being  a  straight  line  distance  of  at  least 
50  nautical  miles  between  the  takeoff 
and  landing  locations;  and 

B.  Three  takeoffs  tmd  three  landings 
to  a  full  stop  (with  each  landing 
involving  a  flight  in  the  traffic  pattern) 
at  an  airport  with  an  operating  control 
tower. 

c.  A  rotorcraft-hehcopter  rating — 

(i)  Three  hours  of  cross-country  fhght 
training  in  a  helicopter; 

(ii)  Three  hours  of  night  fhght  training 
in  a  helicopter  that  includes — 

A.  One  cross  country  flight  of  at  least 
50  nautical  miles  duration;  and 
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B.  Ten  takeofh  and  ten  landings  to  a 
full  stop  (with  each  landing  involving  a 
flight  in  the  traffic  pattern)  at  an  airport. 

(lii)  Three  hours  of  flight  training  in 
pre[>aration  for  the  practical  test  in  a 
helicopter,  and  must  have  been 
performed  within  the  60-day  period 
preceding  the  date  of  the  test;  and 

(iv)  Supervised  PIC  flying  in  a 
helicopter,  consisting  of — 

A.  One  supervised  PIC  cross-country 
flight  of  at  least  50  nautical  miles 
duration,  landings  at  a  minimuni  of 
three  points,  and  one  route  of  the  flight 
being  a  straight  line  distance  of  at  least 
25  nautical  miles  between  the  takeoff 
and  landing  locations;  and 

B.  Three  takeoffs  and  three  landings 
to  a  full  stop  (with  each  landing 
involving  a  flight  in  the  traffic  pattern) 
at  an  airport  with  an  operating  control 
tower. 

d.  A  lotorcrafl-gyroplane  rating, — 
(i)  Three  hours  of  cross-country  flight 

training  in  a  gyroplane; 
(ii)  Three  hours  of  night  flight  training 

in  a  gyroplane  that  includes — 

A.  One  cross  coimtry  flight  of  at  least 
50  nautical  miles  duration;  and 

B.  Ten  takeoffs  and  ten  landings  to  a 
full  stop  (with  each  landing  involving  a 
flight  in  the  traffic  pattern)  at  an  airjjort. 

(lii)  Three  hoius  of  flight  training  in 
preparation  for  the  practical  test  in  a 
gyroplane,  which  must  have  been 
performed  within  the  60-day  period 
preceding  the  date  of  the  test;  and 

(iv)  Supervised  PIC  flying  in  a 
gyroplane,  and  consisting  of — 

A.  One  supervised  PIC  cross-coimtry 
flight  of  at  least  50  nautical  miles 
duration,  landings  at  a  minimum  of 
three  points,  and  one  route  of  the  flight 
being  a  straight  line  distance  of  at  least 
25  nautical  miles  between  the  takeoff 
and  landing  locations;  and 

B.  Three  takeoffs  and  three  landings 
to  a  full  stop  (vsrith  each  landing 
involving  a  flight  in  the  traffic  pattern) 
at  an  airport  with  an  operating  control 
tower. 

e.  Apowered-lifl  rating, — 

(i)  Thre^  hours  of  cross-coxmtry  flight 
training  in  a  powered-lifl; 

(ii)  Three  hours  of  night  flight  training 
in  a  powered-lift  that  includes — 

A.  One  cross  country  flight  of  at  least 
100  nautical  miles  duration;  and 

B.  Ten  takeoffs  and  ten  landings  to  a 
full  stop  (with  each  landing  involving  a 
flight  in  the  traffic  pattern)  at  an  airport. 

(lii)  Thr^e  hours  of  instrument  flight 
training  in  a  powered-lift; 

(iv)  "Inree  nours  of  flight  training  in 
preparation  for  the  practical  test  in  a 
powered-lift,  which  must  have  been 
performed  within  the  60-day  period 
preceding  the  date  of  the  test;  and 

(v)  Supervised  PIC  flying  in  a 
powered-lifl,  consisting  of— 


A.  One  supervised  PIC  cross-country 
flight  of  at  least  100  nautical  miles 
duration,  landings  at  a  minimum  of 
three  points,  and  one  route  of  the  flight 
being  a  straight  line  distance  of  at  least 
50  nautical  miles  between  the  takeoff 
and  landing  locations;  and 

B.  Three  takeoffs  and  three  landings 
to  a  full  stop  (with  each  landing 
involving  a  flight  in  the  traffic  pattern) 
at  an  airport  with  an  operating  control 
tower. 

f.  A  gUder  rating— 
(i)  At  least  10  hours  of  flight  training 
and  20  flights,  on  the  approved  areas  of 
operation  listed  in  proposed  §  61.107, 
that  apply  to  the  glider  class  rating 
sought;  or  at  least  5  hours  of  flight 
training  and  10  flights  on  the  approved 
areas  of  operation  listed  in  §61.107  that 
apply  to  the  glider  class  rating  sought. 
If  a  person  has  logged  40  hours  of  flight 
time  in  heavier-than-air  aircraft  or  holds 
a  category  and  class  rating  in  a  glider; 

(ii)  At  least  two  supervised  PIC  flights 
on  the  approved  areas  of  operation 
listed  in  §  61.107  that  apply  to  the  glider 
class  rating  sought; 

(iii)  At  least  3  flights  of  flight  training 
in  preparation  for  Uie  practical  test 
wiUiin  the  60-day  period  preceding  the 
test  and  in  the  class  of  glider  for  the 
rating  sought;  and 

(iv)  At  least  5  training  flight  sessions 
and  2  supervised  PIC  flights  in  a 
nonpowered  glider  using  a  winch  or 
auto  tow  on  the  appropriate  approved 
areas  of  operation  listed  in  proposed 
§  61.107(g).  If  a  person  who  is  applying 
for  a  glider  category  rating  with  a 
nonpowered  class  rating  seeks 
privileges  for  ground  launch 
procedures. 

g.  An  airship  rating,  at  least  25  hours 
of  flight  training  in  airships  on  the 
approved  areas  of  operation  listed  in 
proposed  §  61.107  (i),  which  consists  of 
at  least — 

(i)  Three  hours  of  cross-country  flight 
training  in  an  airship; 

(ii)  Except  as  provided  in  proposed 
§  61.110,  3  hours  of  night  flight  training 
in  an  airship  that  includes — 

A.  One  cross  country  flight  of  at  least 
more  than  25  nautical  miles  duration; 

B.  Five  takeoffs  and  5  landings  to  a 
full  stop  (wdth  each  landing  in^iving  a 
flight  in  the  traffic  pattern)  at  an  airport; 

C.  Three  hours  ot  instrument  flight 
training  in  an  airship; 

D.  Three  hours  of  flight  training  in  an 
airship  in  preparation  for  the  practical 
test  within  the  60-day  period  preceding 
the  date  of  the  test;  and 

E.  Five  hours  of  supervised  PIC  flight 
training  in  an  airship  and  with  an 
authorized  flight  instructor. 

h.  A  balloon  rating,  at  least  10  hours 
of  flight  training  that  includes  at  least  6 


flight  training  sessions  on  the  approved 
areas  of  operation  listed  in  proposed 
§61.107(j),  that  includes— 

(i)  If  the  training  is  being  performed 
in  a  gas  balloon,  the  training  must 
include  at  least  two  flights  of  two  hours 
each  that  consists  of— 

A.  At  least  one  flight  that  covers  the 
approved  areas  of  operation  appropriate 
to  a  gas  balloon  within  60  days  prior  to 
application  for  the  rating;  and 

B.  At  least  one  supervised  PIC  flight 
in  a  gas  balloon. 

(ii)  If  the  training  is  being  performed 
in  a  balloon  with  an  airborne  heater,  the 
training  must  include  at  least — 

A.  Two  flights  of  one  hour  each  that 
covers  the  approved  areas  of  operation 
appropriate  to  a  balloon  with  an 
airborne  heater  within  60  days  prior  to 
application  for  the  rating;  and 

B.  One  supervised  PIC  flight  in  a 
balloon  with  an  airborne  heater. 

(4)  E)eletes  the  exception  for 
applicants  not  seeking  night  flying 
privileges.  However,  some  exceptions 
fit>m  the  required  night  training  would 
still  remain  and  are  listed  proposed 
§61.110. 

(5)  Adds  night  cross  country  training 
to  the  aeronautical  experience 
requirements  for  the  private  pilot 
certificate  for  the  airplane,  rotorcraft, 
airship,  and  powered-lift  category 
ratings.  §61.110  Night  flying  exceptions 
for  the  private  pilot  certification. 

Proposed  §  61.110  would  establish  the 
night  flying  exceptions  for  private  pilot 
certification.  The  allowable  exceptions 
for  the  night  training  requirement  are 
the  follov«dng: 

(1)  An  applicant  with  a  medical 
restriction  from  operating  an  aircraft  at 
night  would  not  be  required  to  meet  the 
night  flight  training  requirements  and 
would  be  issued  a  certificate  with  a 
limitation  prohibiting  night  flying;  and 

(2)  An  applicant  who  accomplishes 
flight  training  in  Alaska  would  have  12 
months  after  the  issuance  of  the 
applicant's  temporary  airman  certificate 
to  comply  with  the  night  flight  training 
requirements.  Alaska  is  unique  in  that  6 
months  out  of  the  year  there  is  no 
nighttime.  However,  an  applicant  who 
receives  flight  training  in  Alaska  and  is 
unable  to  accomplish  the  night  flying 
training  required  by  proposed  §  61.109, 
would  be — 

a.  Issued  a  temporary  pilot  certificate 
for  only  12  calendar  months,  with  a 
limitation  "Night  flying  prohibited;" 
and 

b.  Required  to  comply  with  the 
requirements  of  proposed  §  61.110(c) 
within  the  12  calendar  month  period 
after  issuance  of  the  temporary  private 
pilot  certificate,  or  the  certificate  will  be 
suspended  until  the  person  compUes 
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with  the  requirements  of  proposed 
§  61.110(c). 

(3)  Explain  that  the  night  flying 
prohibited  limitation  may  be  removed 
when  persons — 

a.  AccompUsh  the  night  flight  training 
requirements  of  proposed  §  61.109  in 
the  class  of  aircraft  for  which  night 
flying  privileges  are  sought; 

b.  Present  to  an  examiner,  a  logbook 
or  training  record  endorsement  from  an 
authorized  flight  instructor  that  verifies 
accomplishment  of  the  night  fl}mig 
requirements  of  proposed  §  61.109  in 
the  class  of  aircraft  for  which  night 
flying  privileges  are  sought;  and 

c.  Accomplish  the  night  operations 
portion  of  the  practical  test  for  the  class 
of  aircraft  for  which  night  flying  is 
sought. 

As  previously  stated,  the  FA  A  does 
not  intend  to  have  persons  who  have 
been  issued  a  pilot  certificate  without 
meeting  the  night  fl)dng  requirements  of 
this  proposal,  prior  to  effective  date  of 
this  rule,  to  comply  with  this,  proposal. 
Those  persons  would  be  allowed  to 
continue  to  hold  that  pilot  certificate 
with  the  night  flying  limitation. 
However,  if  the  person  seeks  an 
additional  rating  or  higher  pilot 
certificate  level,  the  person  would  be 
required  to  comply  with  night  flying 
requirements  that  are  appropriate  to  the 
pilot  certificate  level. 

Section  61.111    Cross-Courttry  Flights: 
Pilots  Based  on  Small  Islands 

The  proposed  changes  to  §61.111  are 
minor  editorial  changes  only. 

Section  61.113    Private  Pilot  Privileges 
and  Limitations:  Pilot  in  Command 

Proposed  §  61.113  v\rill  be  a  re- 
designation  of  existing  §  61.118. 

The  FAA  proposes  to  eliminate  the 
existing  §61.113,  "Rotorcraft  rating: 
Aeronautical  experience."  The  revised 
aeronautical  experience  requirements 
for  a  rotorcraft  category  rating  will  be 
incorporated  in  proposed  §  61.109. 

The  proposed  changes  to  this  section 
are  as  follows: 

(1)  Permits  private  pilots  to  be 
reimbursed  for  their  aircraft  operating 
expenses  for  search  and  location 
operations  that  are  sanctioned  and 
under  the  direction  and  control  of  a 
local.  State,  or  Federal  law  enforcement 
agency,  or  an  organization  involved  in 
search  and  location  operations. 

(2)  Permits  a  private  pilot  who  acts  as 
PIC  when  towing  gliders  to  log  the  flight 
time. 

(3)  Specifies  what  are  the  flight 
operating  expenses  that  a  private  pilot 
may  share  urith  passengers. 

(4)  Modifies  the  requirements  for 
participation  in  an  airlift  sponsored  by 
a  charitable  organization. 


(5)  Eliminates  specific  reference 
regarding  a  salesman  who  has  logged  at 
least  200  hours  to  demonstrate  an 
aircraft  in  flight  to  a  prospective  buyer. 
Even  though  specific  reference  to  this 
provision  will  be  eliminated,  the 
privilege  will  still  be  provided  in 
proposed  §  61.113(b)(1).  A  private  pilot 
who  is  an  aircraft  salesperson  will  still 
be  allowed  to  demonstrate  aircraft  to 
prospective  buyers,  but  the  requirement 
for  the  person  to  have  logged  at  least 
200  hours  will  be  eliminated. 
Throughout  this  regiilatory  review,  the 
FAA  has  attempted  to  delete  and  revise 
obsolete,  unnecessary  rules  without 
compromising  safety.  On  this  issue,  the 
FAA  has  determined  that  eliminating 
the  requirement  for  private  pilots  to 
have  logged  at  least  200  hours  prior  to 
demonstrating  aircraft  to  prospective 
buyers  is  unnecessary  and  no  data  could 
be  found  to  justify  continuance  of  the 
rule.  In  effect,  the  proposed  elimination 
of  this  requirement  will  enable  private 
pilots  increased  use  of  their  private  pilot 
certificates. 

Section  61.115    Balloon  Rating: 
Limitations 

Proposed  §  61.115  will  be  a  re- 
designation  of  existing  §61.119. 

The  FAA  proposes  to  eliminate  the 
existing  §61.115  "Glider  rating: 
Aeronautical  experience."  The  revised 
aeronautical  experience  requirements 
for  a  glider  category  rating  will  be 
incorporated  in  proposed  §61.109. 

The  proposed  changes  to  this  section 
are  as  follows: 

(1)  Deletes  references  to  the  phrase 
"hot  air  balloon  vnthout  airborne 
heaters,"  and  classifies  balloons  as 
either  "gas  balloons"  or  "balloons  with 
airborne  heaters."  The  phrase  "hot  air 
balloon  without  an  airborne  heater" 
described  a  balloon  that  was  in 
existence  at  one  time,  but  is  no  longer 
available.  A  "hot  air  balloon  without  an 
airborne  heater"  is  a  balloon  that 
involves  heating  the  air  inside  the 
balloon's  envelope  from  a  ground-based 
fire.  The  balloon  and  its  occupant  then 
ascend  until  the  balloon  deflates,  and 
the  occupant  exits  the  balloon  by 
parachute. 

(2)  Incorporates  the  ciirrent  operating 
limitations  for  private  pilots  who 
perform  their  practical  test  in  a  gas 
balloon  as  opposed  to  those  who 
perform  the  test  in  a  balloon  with  an 
airborne  heater.  The  wording  of  the 
operating  limitations  specified  in  this 
section  would  clarify  that  persons 
requesting  removal  of  the  operating 
limitations  off  their  certificate  would  be 
required  to  obtain  the  required 
aeronautical  experience  in  that  kind  of 
balloon  and  receives  a  logbook 


endorsement  from  an  authorized 
instructor  who  attests  to  the  person's 
accompUshment  of  the  required 
aeronautical  experience  and  ability  to 
satisfactorily  operate  that  balloon. 
However,  accomplishment  of  an 
additional  practical  test  would  not  be 
required  provided  the  person  is  not 
seeking  a  higher  level  of  pilot  certificate 
(i.e.,  a  private  pilot  seeking  to  obtain  a 
commercial  pilot  certificate). 

Section  61.117    Private  Pilot  Privileges 
and  Limitations:  Second  in  Command  of 
Aircraft  Requiring  More  Than  One  Pilot 

Proposed  §  61.117  will  be  a  re- 
designation  of  existing  §  61.120  and 
§  61.120  will  be  placed  in  reserve. 

The  existing  §61.118  "Private  pilot 
privileges  and  limitations:  Pilot  in 
command"  vnll  be  redesignated  as 
§  61.113,  and  §  61.118  will  be  placed  in 
reserve. 

The  existing  §  61.119,  "Free  balloon 
rating:  Limitations"  will  be  redesignated 
as  §  61.115  and  be  retitled  as  "Balloon 
rating:  Limitations"  and  §61.119  will  be 
placed  in  reserve. 

The  existing  §  61.120,  "Private  pilot 
privileges  and  limitations:  Second  in 
command  of  aircraft  requiring  more 
than  one  pilot"  will  be  redesignated  as 
§  61.117,  and  §61.120  will  be  reserved. 

Subpart  F — Conunercial  Pilots 

The  proposal  to  establish  separate 
subparts  for  student  and  recreational 
pilot  certificates  would  require  the 
regulations  for  commercial  pilot 
certificates  and  ratings  to  be  relocated 
from  subpart  E  to  subpart  F. 

Section  61.121    Applicability 

No  substantive  changes  are  proposed 
for  this  section. 

Section  61.123    Eligibility 
Requirements:  General 

The  significant  proposed  changes  in 
this  section  are: 

(1)  Requires  applicants  to  be  able  to 
write  in  the  English  language. 

(2)  Rewords  me  medical  requirements 
for  appUcants  who  desire  a  rating  in  a 
glider  or  balloon. 

(3)  Requires  all  applicants  to  meet  the 
English  language  requirements,  which 
would  eliminate  the  current  provision 
under  which  applicants  who  caimot 
read,  speak,  and  understand  the  English 
language  may  receive  a  certificate  with 
the  operating  limitation  as  deemed 
necessary  by  the  Administrator. 

(4)  Permits  applicants  to  only  hold  a 
third-class  medical  certificate  at  the 
time  of  the  practical  test.  However  as 
ciurently  required,  the  commercial  pilot 
would  still  be  required  to  hold  a  second- 
class  medical  certificate  for  operations 
requiring  a  commercial  pilot  certificate. 
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(5)  Requires  an  applicant  to  hold  a 

{>rivate  pilot  certificate,  before  applying 
or  a  commercial  pilot  certificate. 

(6)  Revises  the  eligibility 
requirements  for  the  commercial  pilot 
certificate  and  ratings  by  specifying  that 
an  applicant  would  be  required  to: 

a.  Receive  from  the  ground  or  flight 
instructor  who  gave  the  applicant 
training  or  reviewed  the  applicant's 
home  study  course,  an  endorsement  that 
states  the  applicant  is  prepared  for  the 
knowledge  test; 

b.  Receive  an  endorsement  fi'om  the 
flight  instructor  who  gave  the  applicant 
training  that  states  the  applicant  is 
prepared  for  the  practical  test;  and 

c.  Meet  the  aeronautical  experience 
requirements  for  the  category  and  class 
rating  sought  before  applying  for  the 
practical  test.  This  is  in  addition  to  the 
cvurent  requirements  for  the  applicant 
to  pass  the  required  knowledge  test  and 
practical  test.  The  FAA  is  of  the  opinion 
that  this  step-by-step  listing  of  eligibility 
requirements  would  be  beneficial  to  the 
applicant  and  the  examiner. 

Section  61.125    Aeronautical 
Knowledge 

The  significant  proposed  changes  in 
this  section  will: 

(1)  Include  separate  and  revised 
aeronautical  knowledge  areas  for  the 
airplane  category-single  engine  class 
rating,  airplane  category-multiengine 
class  rating,  rotorcraft  category- 
helicopter  class  rating,  rotorcraft 
category-gyroplane  class  rating,  glider 
category-nonpowered  class  rating,  glider 
category-powered  class  rating,  lighter- 
than-air  category-airship  class  rating, 
lighter-than-air  category-balloon  class 
rating,  and  powered-lift  category  rating. 

(2)  Modify  the  aeronautical 
knowledge  requirements  to  include 
windshear  avoidance,  aeronautical 
decision  making  and  judgment. 

(3)  Delete  the  existing  aeronautical 
knowledge  requirement  of  instrument 
procedures  and  the  requirement  for 
instnmient  fiight  training  for  an  airship 
rating.  This  proposed  deletion  is  a  result 
of  the  proposal  for  the  instrument- 
airship  rating  and  the  proposed  fiight 
instructor-airship  rating. 

Section  61.127    Flight  Proficiency 

The  significant  proposed  changes  in 
•  this  section  will: 

(1)  Include  separate  and  revised  areas 
of  operation  for  the  airplane  category- 
single  engine  class  ra.ting,  airplane 
category-multiengine  class  rating, 
rotorcraft  category-helicopter  class 
rating,  rotorcraft  category-gyroplane 
class  rating,  glider  category-nonpowered 
.  class  rating,  glider  category-powered 
class  rating,  lighter-than-air  category- 


airship  class  rating,  Ughter-than-air 
category-balloon  class  rating,  and 
powered-lift  category  rating. 

(2)  Replace  flight  proficiency 
requirements  with  approved  areas  of 
operation. 

(3)  Require  an  applicant  for  a  glider 
category  rating  to  receive  training  on: 

a.  Launches,  approaches,  and 
landings,  if  applying  for  a  nonpowered 
class  rating;  or 

b.  Takeoffs,  landings,  and  go-arounds 
if  applying  for  a  powered  class  rating. 

Section  61.129    Aeronautical 
Experience 

Proposed  §  61.129  would  be  retitled, 
"Aeronautical  experience."  Proposed 
§61.129  would  be  reformatted  by  class 
of  aircraft,  and  would  contain  separate 
and  revised  aeronautical  experience  for 
each  class  of  aircraft. 

The  significant  proposed  changes  in 
this  section  are  as  follows: 

(1)  Includes  revised  and  separate 
aeronautical  experience  requirements 
for  the  airplane  category-single  engine 
class  rating,  airplane  category- 
multiengine  class  rating,  rotorcraft 
category-helicopter  class  rating, 
rotorcraft  category-gyroplane  class 
rating,  glider  category-nonpowered  class 
rating,  glider  category-powered  class 
rating,  lighter-than-air  category-airship 
class  rating,  lighter-than-air  category- 
balloon  class  rating,  and  powered-lift 
category  rating. 

(2)  Revises  me  aeronautical 
experience  requirements  for  the  single 
engine  airplane  to: 

a.  Twenty  hours  of  training  on  the 
approved  areas  of  operation  in  proposed 
§  61.127(b),  which  includes  at  least: 

(i)  Five  hours  of  instnmient  training 
in  a  single  engine  airplane; 

(ii)  Ten  hours  of  training  in  a  single 
engine  airplane  that  has  a  retractable 
landing  gear,  flaps,  and  a  controllable 
pitch  propeller,  or  is  turbine-powered; 

(iii)  One  cross-country  flight  in  a 
single  engine  airplane  of  at  least  2  hoius 
in  duration,  a  total  straight-line  distance 
of  more  than  100  nautical  miles  from 
the  original  point  of  departure,  and 
occurring  in  day-VFR  conditions; 

(iv)  One  cross-country  flight  in  a 
single  engine  airplane  of  at  least  2  hours 
in  duration,  a  total  straight-line  distance 
of  more  than  100  nautical  miles  from 
the  original  point  of  departure,  and 
occurring  in  night-VFR  conditions;  and 

(v)  Three  hours  in  a  single  engine 
airplane,  in  preparation  for  the  practical 
test  within  60  days  preceding  the  date 
of  the  test. 

b.  Ten  hours  of  supervised  PIC  flying 
in  a  single  engine  airplane  on  the 
approved  areas  of  operation  in  proposed 
§  61.127(b),  which  includes  at  least — 


(i)  One  cross-coimtry  flight,  if  the 
training  is  being  performed  in  the  state 
of  Hawaii,  that  cross-country  flight  must 
involve  landings  at  a  minimum  of  three 
points  and  one  of  the  routes  must  have 
a  straight-line  distance  of  at  least  150 
nautical  miles; 

(ii)  One  cross-country  flight,  if  the 
training  is  being  performed  in  a  State 
other  than  Hawaii,  then  that  cross- 
country flight  must  involve  landings  at 
a  minimum  of  three  points  and  one  of 
the  routes  having  a  straight-line  distance 
of  at  least  250  nautical  miles;  and 

(iii)  Five  hours  in  night-VFR 
conditions  with  10  takeoffs  and  10 
landings  (with  each  landing  involving  a 
flight  with  a  traffic  pattern)  at  an  airport 
with  an  operating  control  tower. 

(3)  Revises  the  aeronautical 
experience  requirements  for  the 
multiengine  airplane  to: 

a.  Twenty  hours  of  training  on  the 
approved  areas  of  operation  in  proposed 
§61. 127(c).  which  includes  at  least — 

(i)  Five  hours  of  instrument  training 
in  a  multiengine  airplane; 

(ii)  Ten  hours  of  training  in  a 
multiengine  airplane  that  has  a 
retractable  landing  gear,  flaps,  and  a 
controllable  pitch  propeller,  or  is 
turbine-powered; 

(iii)  One  cross-country  flight  in  a 
multiengine  airplane  of  at  least  2  hours 
in  duration,  a  total  straight-line  distance 
of  more  than  100  nautical  miles  from 
the  original  point  of  departure,  and 
occurring  in  day-VFR  conditions; 

(iv)  One  cross-coimtry  flight  in  a 
multiengine  airplane  of  at  least  2  hours 
in  duration,  a  total  straight-line  distance 
of  more  than  100  nautical  miles  from 
the  original  point  of  departure,  and 
occurring  in  night-VFR  conditions;  and 

(v)  Three  hours  in  a  multiengine 
airplane,  in  preparation  for  the  practical 
test  within  60  days  preceding  the  date 
of  the  test. 

b.  Ten  hours  of  supervised  PIC  flying 
in  a  multiengine  airplane  on  the 
approved  areas  of  operation  in  proposed 
§  61.127(c),  which  includes  at  least — 

(i)  One  cross-coimtry  flight,  if  the 
training  is  being  performed  in  the  state 
of  Hawaii,  that  cross-country  flight  must 
involve  landings  at  a  minimum  of  three 
points  and  one  of  the  routes  having  a 
straight-line  distance  of  at  least  150 
nautical  miles; 

(ii)  One  cross-coimtry  flight,  if  the 
training  is  being  performed  in  a  State 
other  than  Hawaii,  that  cross-country 
flight  must  involve  landings  at  a 
minimum  of  three  points  and  one  of  the 
routes  must  have  a  straight-line  distance 
of  at  least  250  nautical  miles;  and 

(iii)  Five  hours  in  night-VFR 
conditions  with  10  takeoffs  and  10 
landings  (with  each  landing  involving  » 
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flight  with  a  traffic  pattern)  at  an  airport 
with  an  operating  control  tower. 

(4)  Adds  aeronautical  experience 
requirements  for  the  new  powered-lift 
category  rating  to: 

a.  Twenty  hours  of  training  on  the 
approved  areas  of  operation  in  proposed 
$  61.127(f),  which  includes  at  least— 

(i)  Five  hours  of  instrument  training 
in  a  powered-lift; 

(ii)  One  cross-country  flight  in  a 
powered-lift  of  at  least  2  hours  in 
duration,  a  total  straight-line  distance  of 
more  than  100  nautical  miles  from  the 
original  point  of  departure,  and 
occurring  in  day-VFR  conditions; 

(iii)  One  cross-country  flight  in  a 
powered-lift  of  at  least  2  hours  in 
duration,  a  total  straight-line  distance  of 
more  than  100  nautical  miles  from  the 
original  point  of  departure,  and 
occurring  in  night-VFR  conditions;  and 

(iv)  Three  hours  in  a  powered-lift,  in 
preparation  for  the  practical  test  within 
60  days  preceding  the  date  of  the  test. 
I  b.  Ten  hours  of  supervised  PIC  flying 
in  a  powered-lift  on  the  approved  areas 
of  operation  in  proposed  §  61.127(f), 
which  includes  at  least — 

(i)  One  cross-country  flight,  if  the 
training  is  being  performed  in  the  state 
of  Hawaii,  that  cross-country  flight  must 
involve  landings  at  a  minimum  of  three 
points  and  one  of  the  routes  must  have 
a  straight-line  distance  of  at  least  150 
nautical  miles; 

(ii)  One  cross-country  flight,  if  the 
training  is  being  performed  in  a  State 
other  than  Hawaii,  that  cross-country 
flight  must  involve  landings  at  a 
minimum  of  three  points  and  one  of  the 
routes  must  have  a  ^aight-line  distance 
of  at  least  250  nautical  miles;  and 

(iii)  Five  hours  in  night-VFR 
conditions  with  10  takeoffs  and  10 
landings  (with  each  landing  involving  a 
flight  with  a  traffic  pattern)  at  an  airport 
with  an  operating  control  tower. 

(5)  Revises  the  aeronautical 
experience  requirements  for  the 
helicopter  to: 

a.  Twenty  hours  of  training  on  the 
approved  areas  of  operation  in  proposed 
§  61.127(d),  which  'ncludes  at  least — 

(i)  Five  hours  of  instrument  training 
in  a  helicopter; 

(ii)  One  cross-country  flight  in  a 
helicopter  of  at  least  2  hours  in 
duration,  a  total  straight-line  distance  of 
more  than  50  nautical  miles  from  the 
original  point  of  departure,  and 
occurring  in  day-VFR  conditions; 

(iii)  One  cross-country  flight  in  a 
helicopter  of  at  least  2  hours  in 
duration,  a  total  straight-line  distance  of 
more  than  50  nautical  miles  from  the 
original  point  of  departure,  and 
occurring  in  night-VFR  conditions;  and 


(iv)  Three  hours  in  a  helicopter,  in 
preparation  for  the  practical  test  within 
60  days  preceding  the  date  of  the  test. 

b.  Ten  hours  of  supervised  PIC  flying 
in  a  helicopter  on  the  approved  areas  of 
operation  in  proposed  §61. 127(d), 
which  includes  at  least — 

(i)  One  cross-country  flight  vrith 
landings  at  a  minimum  of  three  points, 
and  one  of  the  routes  having  a  straight- 
line  distance  of  at  least  50  nautical 
miles  from  the  original  point  of 
departure;  and 

(ii)  Five  hours  in  night-VFR   ' 
conditions  with  10  takeofis  and  10 
landings  (with  each  landing  involving  a 
flight  with  a  traffic  pattern). 

(6)  Revises  the  proposed  aeronautical 
experience  requirements  for  the 
gyroplane  to: 

a.  Twenty  hours  of  training  on  the 
approved  areas  of  operation  in  proposed 
§  61.127(e),  which  includes  at  least— 

(i)  Five  hours  of  instrument  training 
in  a  gyroplane; 

(ii)  One  cross-country  flight  in  a 
gyroplane  of  at  least  2  hours  in  duration, 
a  total  straight-line  distance  of  more 
than  50  nautical  miles  from  the  original 
point  of  departure,  and  occurring  in 
day-VFR  conditions; 

(iii)  One  cross-country  flight  in  a 
gyroplane  of  at  least  2  hours  in  duration, 
a  total  straight-line  distance  of  more 
than  50  nautical  miles  from  the  original 
point  of  departure,  and  occurring  in 
night-VFR  conditions;  and 

(iv)  Three  hours  in  a  gyroplane,  in 
preparation  for  the  practical  test  within 
60  days  preceding  the  date  of  the  test. 

b.  Ten  hours  of  supervised  PIC  flying 
in  a  gyroplane  on  the  approved  areas  of 
operation  in  proposed  §  61.127(e), 
which  includes  at  least — 

(i)  One  cross-country  flight  with 
landings  at  a  minimum  of  three  points, 
and  one  of  the  routes  must  have  a 
straight-line  distance  of  at  least  50 
nautical  miles  from  the  original  point  of 
departure;  and 

(ii)  Five  hours  in  night-VFR 
conditions  with  10  takeoffs  and  10 
landings  (with  each  landing  involving  a 
flight  with  a  traffic  pattern). 

(7)  Revises  the  proposed  aeronautical 
experience  requirements  for  the  airship 
to: 

a.  Twenty  hours  of  training  m  airships 
on  the  approved  areas  of  operation  in 
proposed  §  61.127(i),  which  includes  at 
least — 

(i)  Three  hours  of  flight  training  in  an 
airship,  in  preparation  for  the  practical 
test  within  the  60-day  period  preceding 
thedateof  the  test; 

(ii)  Five  hours  of  instrument  training 
in  airships; 

(iii)  One  cross-country  flight  in  an 
airship  of  at  least  1  hour  in  duration,  a 


total  straight-line  distance  of  more  than 
25  nautical  miles  from  the  original  point 
of  departure,  and  occurring  in  day-VFR 
conditions;  and 

(iv)  One  cross-country  flight  in  an 
airship  of  at  least  1  hour  in  duration,  a 
total  straight-line  distance  of  more  than 
25  nautical  miles  from  the  original  point 
of  departure,  and  occurring  in  night- 
VFR  conditions. 

b.  Ten  hours  of  supervised  PIC  flight 
training  with  an  authorized  flight 
instructor  in  airships,  on  the  appiovec' 
areas  of  operation  in  proposed 
§61.127(1),  which  includes  at  least — 

(i)  One  cross-country  flight  with 
landings  at  a  minimum  of  three  points, 
and  one  of  the  routes  having  a  straight- 
line  distance  of  at  least  25  nautical 
miles  from  the  original  point  of 
departure;  and 

(ii)  Five  hours  in  night-VFR 
conditions  with  10  takeoffs  and  10 
landings  (with  each  landing  involving  a 
flight  with  a  traffic  pattern), 

(8)  Revises  the  proposed  aeronautical 
experience  requirements  for  the 
nonpowered  glider  to — 

a.  Five  hours  of  flight  training  or  10 
flights  on  the  approved  areas  of 
operation  of  proposed  §  61.127(g)  that 
must  include  3  flights  in  preparation  for 
the  practical  test  within  60-day  period 
preceding  the  date  of  the  test. 

b.  Five  supervised  PIC  flights  in  a 
nonpowered  glider  on  the  approved 
areas  of  operation  of  proposed 
§61.127(g). 

c.  If  an  applicant  with  a  glider 
category  rating  and  a  nonpowered  class 
rating  seeks  privileges  for  ground 
launch  procedures,  that  person  must 
accomplish  and  log  at  least  five  flights 
of  flight  training  and  two  supervised  PIC 
flights  in  a  nonpowered  glider  using  a 
winch  or  auto  tow  on  the  approved 
areas  of  operations  in  proposed 

§  61.127(g). 

(9)  Adds  aeronautical  experience 
requirements  for  the  powered  glider  to: 

a.  Twenty-five  hours  and  100  flights 
in  gliders  as  PIC,  which  includes  at  least 
10  flights  in  a  powered  glider; 

b.  Two  hundred  hours  in  heavier- 
than-air  aircraft,  and  20  flights  in  gliders 
as  PIC,  which  includes  at  least  10  flights 
in  a  powered  glider;  or 

c.  The  flight  time  requirements  in 
proposed  §  61.129(f)  (1)  or  (2)  must 
consist  of  at  least  the  following  flight 
training  in  a  powered  glider — 

(i)  Five  hours  of  flight  training  or  10 
flights  on  the  approved  areas  of 
operation  of  proposed  §  61.127(h), 
which  includes  3  flights  in  preparation 
for  the  practical  test  within  the  60-day 
period  preceding  the  date  of  the  test; 
and 
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(ii)  Five  supervised  PIC  flights  in  a 
powered  glider  on  the  approved  areas  of 
operation  of  proposed  §  61.127(h). 

(10)  Revises  the  aeronautical 
experience  requirements  for  the  balloon 
to: 

a.  Accomplish  and  log  at  least  35 
hours  of  flight  time  as  a  pilot,  which 
includes  at  least  the  following 
requirements — 

(i)  Twenty  hours  in  balloons; 

(ii)  Ten  flights  in  balloons;  and 

(iii)  Two  flights  in  balloons  as  the  PIC. 

b.  Ten  hours  of  flight  training  that 
includes  10  flights  of  flight  training  in 
balloons  on  the  approved  areas  of 
operation  of  proposed  §61.127(j),  which 
consist  of  at  least — 

(i)  If  the  training  is  received  in  a  gas 
balloon,  the  training  must  include  at 
least — 

A.  Two  flights  of  1  hour  each  in  a  gas 
balloon; 

B.  One  flight  in  a  gas  balloon 
involving  a  controlled  ascent  to  10,000 
feet  above  the  surface; 

C  Two  flights  in  a  gas  balloon,  in 
preparation  for  the  practical  test  within 
the  60-day  period  preceding  the  date  of 
the  test;  and 

D.  Two  supervised  PIC  flights  in  a  gas 
balloon  on  the  approved  areas  of 
operation  in  proposed  §  61.127(j). 

(ii)  If  the  training  is  received  in  a 
balloon  with  an  airborne  heater,  the 
training  must  include  at  least — 

A.  Two  flights  of  30  minutes  each  in 
a  balloon  with  an  airborne  heater; 

B.  One  flight  involving  a  controlled 
ascent  to  5,000  feet  above  the  surface  in 
a  balloon  with  an  airborne  heater;  and 

C.  Two  flights  in  a  balloon  with  an 
airborne  heater,  in  preparation  for  the 
practical  test  within  the  60-day  period 
preceding  the  date  of  the  test;  and 

D.  Two  supervised  PIC  flights  in  a 
balloon  with  an  airborne  heater  on  the 
approved  areas  of  operation  in  proposed 
§61.127(j). 

(11)  Permits  the  use  of  a  turbine 
powered  airplane  in  lieu  of  the  current 
provision  for  receiving  training  in  an 
airplane  that  has  flaps,  retractable 
landing  gear,  and  controllable 
propellers. 

'    (12)  Replaces  the  terms  "bee  balloon" 
and  "hot  air  balloon"  with  "balloon" 
only. 

(13)  Deletes  references  to  the  phrase 
"hot  air  balloon  without  airborne 
heaters,"  and  classifies  balloons  as  "gas 
balloons"  and  "balloons  with  airborne 
heaters."  The  phrase  "hot  air  balloon 
without  an  airtmme  heaters"  describes  a 
balloon  that  is  no  longer  available.  A 
"hot  air  balloon  without  an  airborne 
heater"  describes  a  balloon  that 
involved  heating  the  air  inside  the 
balloon's  envelope  from  a  groimd-based 


fire,  then  the  balloon  and  its  occupant 
ascend  until  the  balloon  deflates,  and 
then  the  occupant  exits  the  balloon  by 
parachute. 

Section  61.131  Exceptions  to  the  Night 
Flying  Requirements  for  the  Commercial 
Pilot  Certificate 

Proposed  §  61.131  would  be  a  new 
section  and  entitled,  "Exceptions  to  the 
night  flying  requirements  for  the 
commercial  pilot  certificate."  This 
proposal  would  delete  the  exception  for 
appUcants  not  seeking  night  flying 
privileges;  however,  an  applicant  with  a 
medical  restriction  firom  operating  an 
aircraft  at  night  would  not  be  required 
to  meet  the  night  flight  training 
requirements  and  would  be  issued  a 
certificate  with  a  limitation.  In  addition, 
an  applicant  who  accomplishes  flight 
training  in  Alaska  would  have  12 
months  after  the  issuance  of  the 
applicant's  temporary  airman  certificate 
to  comply  with  the  night  flight  training 
requirements. 

The  current  provisions  of  §  61.131 
"Rotorcraft  ratings:  Aeronautical 
experience"  would  be  moved  to 
proposed  §61.129. 

Section  61.133    Commercial  Pilot 
Privileges  and  Limitations:  General 

Proposed  §61.133  "Commercial  pilot 
privileges  and  limitations:  General" 
would  be  a  redesignation  of  existing  . 
§61.139.  The  current  provisions  of 
§61.133  "Glider  rating:  Aeronautical 
experience"  would  be  moved  to 
proposed  §61.129. 

Ine  significant  proposed  changes  in 
this  section  are  as  follows: 

(1)  Clarifies  the  privileges  for  persons 
who  hold  a  commercial  pilot  certificate 
regarding  the  compensation  or  hire 
issue.  This  revision  is  in  response  to  a 
petition  for  rulemaking  from  Beverly  J. 
Cameron,  who  on  June  20, 1992, 
petitioned  the  FAA  to  revise  the  rule. 
Ms.  Cameron  stated  that  the  ciurent 
wording  of  §  61.139  was  misleading. 
The  FAA  agrees,  and  thus  has  proposed 
to  revise  §61.139. 

(2)  Eliminates  the  privilege  in  existing 
§61.139  for  commercial  pilots  with  a 
Ughter-than-air  category  and  associated 
class  rating  to  give  training  in  an  airship 
or  a  free  balloon,  because  of  the 
proposed  flight  instructor  certificate  for 
the  lighter-than-air  category. 

(3)  Adds  the  limitation  that  is  in 
existing  §61.129,  which  prohibits 
commercial  pilots  with  an  airplane 
category  rating,  but  without  an 
instrument-airplane  rating,  from 
carrying  passengers  for  hire  in  airplanes 
on  cross-country  flights  of  more  than  50 
nautical  miles  or  at  night,  would  appear 
in  this  section.  The  same  limitation  is 


proposed  for  commercial  pilots  with  a 
lighter-than-air  category  and  an  airship 
class  rating  but  without  an  instrument — 
airship  rating,  and  commercial  pilots 
with  a  powered-lift  category  rating  but 
without  a  instnmient — powered-lift 
rating. 

(4)  Revises  "hot  air  balloon  without 
airborne  heaters,"  in  existing  §  61.139, 
to  "gas  balloons"  and  "balloons  with 
airborne  heaters."  The  purpose  for  this 
proposal  is  to  align  the  phraseology  in 
this  section  with  the  other  references  to 
balloons  throughout  this  notice. 

(5)  Revises  the  wording  for  the 
operating  Hmitations  that  restrict  the 
pilot  privileges  for  the  kind  of  balloon 
in  which  the  person  accomplishes  the 
practical  test.  The  person  may  remove 
the  limitation  by  completing  the 
required  aeronautical  experience  in  a 
gas  balloon  or  a  balloon  v^th  an 
airborne  heater,  as  appropriate,  and 
receives  a  logbook  endorsement  from  an 
authorized  instructor  who  attests  to  the 
person's  accomplishment  of  the 
required  aeronautical  experience  and 
ability  to  satisfactorily  operate  the 
specific  kind  of  balloon. 

Section  61.135    [Reserved] 

The  ciurent  provisions  of  §  61.135 
"Airship  rating:  Aeronautical 
experience"  would  be  moved  to 
proposed  §61.129. 

Section  61.137    [Reserved} 

The  current  provisions  of  §  61.137 
"Free  balloon  rating:  Aeronautical 
experience"  would  be  moved  to 
proposed  §61.129.  , 

Section  61.139    [Reserved] 

The  ciurent  provisions  of  §  61.139 
"Commercial  pilot  privileges  and 
limitations:  General"  would  be  moved 
to  proposed  §61.133. 

Section  61.141    [Reserved] 

The  current  provisions  of  §  61.141 
"Airship  and  free  balloon  ratings: 
Limitation"  would  be  moved  to 
proposed  §61.133. 

Subpart  G — Airline  Transport  Pilots 

The  proposal  to  establish  separate 
subparts  for  student  and  recreational 
pilot  certificates  would  require  the 
regulations  for  ATP  certificates  to  be 
relocated  from  subpart  F  to  subpart  G. 

Section  61.151    Applicability 

In  order  to  align  this  subpart  with  the 
other  subparts,  the  FAA  proposes  to 
establish  an  applicability  section  in 
subpart  G. 
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Section  61.153    Eligibility 
Requirements:  General 

In  order  to  accommodate  proposed 
"§61.151  Applicability,"  existing 
"§61.151  Eligibility  requirements: 
General"  would  be  renumbered 
§61.153. 

The  significant  proposed  changes  in 
this  section  are  as  follows: 

(1)  Eliminates  the  existing 
requirement  for  an  applicant  to  be  able 
to  "speak  [the  English  language]  without 
accent  or  impediment  of  speech  that 
would  interfere  with  two-way  radio 
conversation."  However,  applicants 
would  be  required  to  read,  speak,  write, 
and  understand  the  English  language  to 
be  eligible  to  apply  for  the  ATP 
certificate. 

(2)  Permits  applicants  to  only  hold  a 
third-class  medical  certificate  at  the 
time  of  the  practical  test.  However  as 
currently  required,  an  ATP  would  be 
required  to  hold  a  first  class  medical 
certificate  for  operations  requiring  an 
ATP  certificate. 

(3)  Requires  an  applicant  to  hold  a 
commercial  pilot  certificate  and  an 
instrument  rating,  before  applying  for 
the  ATP  certificate. 

(4)  Eliminates  the  requirement  that  an 
applicant  be  a  "high  school  graduate  or 
its  equivalent  in  the  Administrator's 
opinion,  based  on  the  applicant's 
general  experience  and  aeronautical 
experience,  knowledge,  and  skill." 

(5)  Includes  a  proposal  to  revise  the 
eligibility  requirements  for  all 
certificates  and  ratings  by  specifying 
that  an  applicant  would  be  required  to: 

a.  Meet  the  aeronautical  experience 
requirements  for  the  category  and  class 
rating  sought  before  applying  for  the 
flight  portion  of  the  practical  test; 

b.  Pass  the  required  knowledge  test; 
and 

c.  Pass  the  required  practical  test. 

(6)  Clarify  that  an  applicant  need  not 
possess  the  aeronautical  experience 
requirements  for  an  ATP  certificate 
before  taking  the  knowledge  test. 
Applicants  for  other  certificates  and 
ratings  currently  are  not  required  to 
obtain  aeronautical  experience 
requirements  before  taking  the 
appropriate  knowledge  test.  However, 
current  §61.153  requires  an  applicant 
for  an  ATP  certificate  with  an  airplane 
rating  to  meet  the  experience  • 
requirements  in  §  61.155  before 
applying  to  take  the  ATP  knowledge 
test.  In  keeping  with  procedures  for 
other  knowledge  tests,  proposed 
§61.153  would  permit  applicants  to 
take  the  ATP  knowledge  test  before 
obtaining  the  hours  necessary  to  become 
an  ATP. 

7)  Includes  requirements  found  in 
existing  §61.155  for  applicants  who  are 


military  pilots  and  applicants  who  hold 
a  pilot  license  issued  by  a  member  State 
oflCAO. 

Section  61.155    Aeronautical 
Knowledge 

In  order  to  accommodate  proposed 
"§61.151  Applicability,"  existing 
"§61.153  Airplane  rating:  Aeronautical 
knowledge"  would  be  renumbered 
§61.155,  and  retitled  to  read 
"Aeronautical  knowledge."  Proposed 
§  61.155  would  combine  the 
aeronautical  knowledge  requirements 
for  applicants  of  airplane,  helicopter, 
and  powered-lift  ratings. 

The  proposed  revisions  to  this  section 
are  as  follows: 

(1)  Establishes  all  of  the  required 
aeronautical  knowledge  areas  in  this 
section.  Currently,  the  aeronautical 
knowledge  areas  are  located  in  separate 
sections  of  subpart  F. 

(2)  Adds  aeronautical  knowledge 
requirements  on  windshear  avoidance 
and  aeronautical  decision  making  and 
judgment. 

(3)  Clarifies  that  an  applicant  for  a 
type  rating  would  not  be  required  to 
take  an  additional  knowledge  test,  if  the 
applicant  already  holds  an  ATP 
certificate  with  the  appropriate  category 
ratings. 

Section  61.157    Flight  Proficiency 

The  FAA  proposes  to  change  the  title 
of  existing  §61.155  "Airplane  rating: 
Aeronautical  experience"  to  read 
§  61.157  "Flight  proficiency."  The 
aeronautical  experience  requirements 
for  an  airplane  rating  would  appear  in 
proposed  §61.159.  Proposed  §61.157 
would  combine  the  flight  proficiency 
requirements  for  applicants  of  airplane, 
helicopter,  and  powered-lift  ratings. 

The  significant  proposed  revisions  in 
this  section  are  as  follows: 

(1)  Includes  separate  and  revised 
areas  of  operation  for  the  airplane 
category-single  engine  class  rating, 
airplane  category-multiengine  class 
rating,  rotorcraft  category-helicopter 
class  rating,  and  powered-lift  category 
rating. 

(2)  Replaces  the  term,  "flight 
proficiency  requirements"  with  the 
term,  "approved  areas  of  operation,"  so 
the  terminology  in  this  section  is  the 
same  as  the  other  rules  of  part  61. 

(3)  Includes  an  administrative 
clarification  that  the  type  ratings  on  the 
superseded  pilot  certificate  for  the 
category  and  class  of  aircraft  that  the 
person  satisfactorily  accomplished  the 
ATP  practical  test  in  will  be  elevated  to 
the  ATP  certificate  level. 


Section  61.159    Aeronautical 
Experience:  Airplane  Category  Rating 

The  FAA  proposes  to  revise  and 
redesignate  §61.157,  "Airplane  rating: 
Aeronautical  skill,"  to  read  §61.159 
"Aeronautical  experience:  Airplane 
category  rating." 

Proposed  §  61.159  would  include  the 
existing  aeronautical  experience 
requirements  for  an  airplane  category 
rating  with  no  substantive  changes. 

Section  61.161    Aeronautical 
Experience:  Rotorcraft  Category  and 
Helicopter  Class  Rating  With  a  Type 
Rating 

Existing  "§61.159  Rotorcraft  rating: 
Aeronautical  knowledge"  would  be 
moved  to  proposed  §  61.155.  The  FAA 
proposes  to  revise  and  redesignate 
§61.161,  "Rotorcraft  rating: 
Aeronautical  experience,"  to  read 
§61.161,  "Aeronautical  experience: 
Rotorcraft  category  and  helicopter  class 
rating  with  a  type  rating."  Proposed 
§61.161  will  include  the  existing 
aeronautical  experience  requirements 
for  a  rotorcraft  category  rating  with  no 
substantive  changes. 

Section  61.163    Aeronautical 
Experience:  Powered-Uft  Category 
Rating 

The  FAA  proposes  to  redesignate  this 
section  as  §61.163  "Aeronautical 
experience:  Powered-lift  category 
rating."  Proposed  §61.163  will  list  the 
aeronautical  experience  requirements 
for  an  ATP  certificate  with  a  powered- 
hft  category  rating.  Existing  §61. 1611 
"Rotorcraft  rating:  Aeronautical  skill," 
would  be  eliminated.  The  provisions  of 
existing  §61.161  would  be  adequately 
covered  by  proposed  §§  61.43  and 
61.153. 

Section  61.165    Additional  Aircraft 
Category  Ratings 

Proposed  §61.165  "Additional 
aircraft  category  ratings"  would  be  a 
redesignation  of  existing  §61.165, 
"Additional  category  ratings." 

The  FAA  proposes  to  add  a  pmwered- 
lift  category  rating  to  this  section. 

Section  61.167    General  Privileges  and 
Limitations 

Proposed  §61.167  would  be  a 
redesignation  ofexisting  §61.171. 
Proposed  §61.167  would  contain  the 
current  limitation  found  in  existing 
§  61.155(d).  That  limitation  applies  to 
applicants  who  credit  SIC  or  flight 
engineer  time  in  meeting  the  total  time 
requirement  for  an  ATP  certificate. 
Existing  §61.167,  "Tests,"  would  be 
eliminated.  The  rules  for  the  knowledge 
and  practical  test  are  found  in  proposed 
§§61.35  and  61.43. 
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Section  61.169    {Reserved] 

The  FAA  proposes  to  eliminate  this 
section  and  place  it  in  reserve.  The  FAA 
has  determined  the  provisions  of 
§  61.169,  "Instruction  in  air 
transportation  service,"  are  already 
addressed  in  §§  121.411  and  135.337  of 
this  chapter.  Therefore,  this  section 
would  no  longer  be  necessary. 

Section  61.171    [Reserved] 

The  provisions  of  existing  §  61.171 
would  be  moved  to  proposed  §  61.167. 
This  section  would  be  placed  in  reserve. 

Subpart  H — Flight  Instructors 

The  proposal  to  establish  separate 
subparts  for  student  and  recreational 
pilot  certificates  would  require  moving 
the  regulations  for  flight  instructor 
certificates  and  ratings  from  subpart  G 
to  subpart  H. 

Section  61.181    Applicability 

No  substantive  changes  are  proposed 
in  this  section. 

Section  61.183    Eligibility 
Requirements 

The  significant  proposed  changes  in 
this  section  are  as  follows: 

(1)  Requires  applicants  for  a  flight 
instructor  certificate  with  an  airplane 
rating  or  with  a  glider  rating,  to  have 
demonstrated  instructional  proficiency 
in  stall  awareness,  spin  entiy,  spins,  and 
spin  recovery  procedures  prior  to 
applying  for  the  practical  test. 

(z)  Permits  applicants  for  a  flight 
instructor  certificate,  who  satisfactorily 
accompUsh  a  flight  instructor- 
instrument  practical  test  in  a 
multiengine  airplane,  and  who  also  hold 
an  airplane  category  and  single-engine 
class  rating  on  their  flight  instructor 
certificate  will  also  be  awarded  a  flight 
instructor  instnmient-airplane  single 
engine  rating. 

(3)  Requires  applicants  for  flight 
instructor  certificates  to  have  logged  at 
least  15  hours  of  PIC  time  in  the 
category  and  class  of  aircraft  that  is 
appropriate  to  the  flight  instructor  rating 
soudit. 

(4j  Rewords  the  eligibility 
requirements  for  flight  instructor 
certificates  and  ratings  by  specifying 
that  an  applicant  would  be  required  to: 

a.  Receive  from  the  ground  or  flight 
instructor  who  gave  the  applicant 
training  or  reviewed  the  applicant's 
home  study  course,  an  endorsement  that 
states  the  applicant  is  prepared  for  the 
knowledge  test;  and 

b.  Receive  bom  the  flight  instructor 
who  gave  the  applicant  training,  an 
endorsement  that  states  the  appUcant  is 
prepared  for  the  practical  test.  These 
requirements  are  in  addition  to  the 


current  requirements  for  the  applicant 
to  pass  the  required  knowledge  test  and 
practical  test. 

(5)  Expands  the  current  requirement 
for  an  applicant  for  a  flight  instructor 
certificate  with  an  airplane  or 
instrument  rating  to  hold  an  instrument 
rating  that  is  appropriate  to  the  airplane 
class.  Proposed  §  61.183  would  require 
applicants  fbr  an  airship,  helicopter,  or 
a  powered-lift  rating  to  also  hold  an 
instrument  rating  that  is  appropriate  to 
those  aircraft  ratings. 

Section  61.185    Aeronautical 
Knowledge 

Proposed  §  61.185  contains  the 
required  aeronautical  knowledge  areas 
for  a  flight  instructor  certificate.  The 
proposed  revisions  to  this  section  are  as 
follows: 

(1)  Requires  flight  instructor 
applicants  to  receive  and  log  ground 
training  on  the  aeronautical  knowledge 
areas  in  which  ground  training  is 
required  for  a  recreational  pilot 
certificate.  This  is  an  addition  to  the 
ciurent  requirements  which  only 
require  aeronautical  knowledge  areas  for 
a  private  and  commercial  pilot 
certificate. 

(2)  Requires  flight  instructor 
applicants  to  receive  and  log  groujid 
training  on  the  aeronautical  kjnowledge 
areas  in  which  ground  training  is 
required  for  an  instnmient  rating,  if  that 
person  is  applying  for  a  flight 
instructor — airplane  category  and 
single-engine  class  rating;  flight 
instructor — airplane  category  with  an 
multiengine  class  rating;  fli^t 
instructor — lighter-than-air  category 
with  an  airship  class  rating;  flight 
instructor — powered-lift  category  rating; 
flight  instructor  instrument — with  the 
appropriate  aircraft  category  and  class 
rating. 

Section  61.187    Flight  Proficiency 

The  significant  revisions  being 
proposed  for  this  section  are  as  follows: 

(1)  Moves  the  requirement  for  the 
minimum  experience  requirements  for  a 
flight  instructor  who  can  train  first-time 
flight  instructor  candidates  to  proposed 
§61.195. 

(2)  Establishes  sep&rate  and  revised 
areas  of  operation  for  the  flight 
instructor:  -airplane  category-single 
engine  class  rating,  -airplane  category- 
multiengine  class  rating,  -rotorcraft 
category-helicopter  class  rating, 
-rotorcraft  category-gyroplane  class 
rating,  -glider  category-nonpowered 
class  rating,  -glider  category-powered 
class  rating,  -lighter-than-air  category- 
airship  class  rating,  -lighter-than-air 
category;balloon  class  rating,  and 
-powered-lift  category  rating. 


Section  61.189    Flight  Instructor 
Records 

The  proposed  revision  to  this  section 
is  the  requirement  for  a  flight  instructor 
to  retain  a  copy  of  each  syllabus  they 
use  to  train  students. 

Section  61.191    Additional  Flight 
Instructor  Ratings 

No  substantive  changes  to  this  section 
are  proposed.  The  requirement  in 
existing  §61. 191(a)  that  a  flight 
instructor  applicant  for  additional  rating 
must  hold  an  elective  pilot  certificate 
with  ratings  appropriate  to  the  flight 
instructor  rating  sought  would  be 
moved  to  proposed  §  61.183.  The 
requirement  in  existing  §  61.191(b)  that 
a  flight  instructor  applicant  for  an 
additional  rating  must  have  at  least  15 
hours  of  PIC  time  in  the  category  and 
class  of  aircraft  that  is  appropriate  to  the 
flight  instructor  sought  would  be  moved 
to  proposed  §61.183. 

Section  61.193    Flight  Instructor 
Endorsements  and  Authorizations 

The  FAA  proposes  to  revise  the  title 
of  this  section  from  "Flight  instructor 
authorizations"  to  read  "Flight 
instructor  endorsements  and 
authorizations." 

The  proposed  revisions  to  this  section 
are  as  follows: 

(1)  Deletes  the  detailed  listing  of 
instructor  endorsements.  The  listing 
would  be  replaced  by  more  general 
language. 

(2)  Eliminates  the  amendment  to 
existing  §61.193  that  replaces  "terminal 
control  area"  with  "Class  B  airspace 
area." 

Section  61.195    Flight  Instructor 
Umitations  and  Qualifications 

The  FAA  proposes  to  revise  the  title 
from  "Flight  instructor  limitations"  to 
read  "Fli^t  instructor  limitations  and 
qualifications." 

The  significant  changes  in  this  section 
are  as  follows: 

(1)  Revises  the  minimum  experience 
requirements  for  a  flight  instructor  who 
can  train  first-time  flight  instructor 
candidates. 

(2)  Makes  editorial  restructuring  and 
rewording  this  section. 

(3)  Includes  a  revision  to  the  current 
limitation  that  a  flight  instructor  may 
not  conduct  more  than  8  hoiu-s  of  flight 
training  in  24  hours.  The  FAA  proposes 
to  limit  a  flight  instructor  to  a  total  of 

8  hours  of  commercial  flying  in  a  24- 
hour  period,  and  flight  training  would 
be  considered  commercial  flying. 

(4)  Clarifies  the  current  requirement 
that  to  give  training  in  an  aircraft  that 
requires  a  type  rating,  the  flight 
instructor  must  hold  a  type  rating  in 
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that  aircraft.  The  existing  rule  implies 
that  the  flight  instructor  is  required  to 
hold  a  type  rating  on  the  instructor's 
pilot  and  flight  instructor  certificates. 
The  proposal  would  specify  that  flight 
instructors  are  required  to  hold  a  type 
rating  on  their  pilot  certificate  and  not 
their  instructor  certificate. 

(5)  Clarifies  that  a  flight  instructor, 
who  gives  instrument  flight  training  for 
the  issuance  of  an  instrument  rating  or 
a  type  rating  that  is  not  limited  to  VFR, 
is  required  to  hold  the  instrument 
rating,  for  the  category  and  class  of 
aircraft  for  which  the  instrument 
training  is  being  given,  on  both  the 
instructor's  pilot  certificate  and  flight 
instructor  certificate. 

(6)  Revises  the  current  flight 
instructor  endorsements.  The 
requirement  for  a  flight  instructor  to 
endorse  a  student  pilot's  certificate  and 
logbook  for  supervised  PIC  cross- 
country flight  would  be  clarified.  Under 
this  proposal,  the  flight  instructor 
would  be  required  to  determine  that  the 
flight  could  be  performed  within  any 
limitations  in  the  student's  logbook  that 
the  instructor  considers  necessary  for 
the  safety  of  flight.  The  intent  of  the 
proposal  is  to  ensure  that  the 
dispatching  flight  instructor  is  aware  of 
any  special  limitations  pertaining  to  an 
individual  stiident. 

(7)  Clarifies  that  the  flight  instructor 
who  endorses  a  pilot's  logbook  for  a 
flight  review  or  an  instrument 
proficiency  test  must  have  conducted 
that  flight  review  or  instrument 
proficiency  test. 

(8)  Requires  a  flight  instructor  to  give 
all  training  from  a  control  seat  that 
meets  the  requirements  of  §  91.109. 
Section  91.109  requires,  with  the 
exception  of  a  balloon,  that  the  aircraft 
have  fully  functioning  dual  controls. 
The  regulation  provides  for  instrument 
flight  training  to  be  given  in  a  single- 
engine  airplane  equipped  with  a  single, 
fimctioning,  throwover  control  wheel  in 
place  of  fixed,  dual  elevator  and  aileron 
controls.  Section  91.109  also  requires  a 
safety  pilot  to  be  in  a  control  seat  during 
simulated  instrument  flight  conditions. 

(9)  Expands  the  current  rule  that 
requires  a  flight  instructor  to  have  at 
least  5  flight  hours  of  operating 
experience  as  a  PIC  in  Uie  specific  make 
and  model  of  multiengine  airplane  or 
helicopter  to  include  powered-lift 
aircraft.  The  complexity  and  flight 
characteristics  of  these  aircraft  require 
that  a  flight  instructor  be  proficient  in 
the  aircraft  and  requires  that  the  flight 
instructor  requirements  for  the 
powered-lift  parallel  those  requirements 
for  the  multiengine  airplane  and 
helicopter. 


(10)  Clarifies  that  the  aircraft  in  which 
training  is  given  should  have  at  least 
two  pilot  seats  and  be  of  the  same 
category  and  class  for  which  the  rating 
is  sought.  The  proposal  would  require  a 
flight  instructor  who  trains  a  person 
who  desires  to  fly  a  single-place  aircraft 
to  perform  the  pre-solo  training  in  an 
aircraft  that  has  2  pilot  seats,  is  of  the 
same  category  and  class  as  the  single- 
place  aircraft,  and  has  similar  flight 
characteristics  to  that  of  the  single-place 
aircraft;  and 

(11)  Clarifies  that  a  flight  instructor 
may  not  make  any  self-endorsment  for 
the  furtherance  of  a  certificate,  rating, 
proficiency  test,  flight  review, 
authorization,  operating  privilege, 
practical  test,  or  knowledge  test. 
Although  this  has  not  been  a  problem  in 
the  past,  periodically  the  FAA  receives 
questions  concerning  this  matter. 
Because  of  ambiguities  in  the  rules,  the 
current  rules  do  not  specifically  prohibit 
flight  instructors  from  self-endorsing 
their  own  logbook  to  meet  the 
requirements  for  a  flight  review, 
instrument  proficiency  test,  or  taking  a 
written  or  practical  test. 

(12)  Revises  the  current  amendment 
in  this  section,  by  changing  the  term 
"terminal  control  area"  to  read  "Class  B 
airspace  area." 

Section  61.197    Renewal  of  Flight 
Instructor  Certificates 

On  April  13, 1994,  the  FAA  issued 
Amendment  Nos.  61.95  and  141-5  (59 
FR  17646)  that  amends  current  §61.197. 
That  amendment  deletes  the  24  hour 
training  that  holders  of  flight  instructor 
certificates  are  required  to  receive  in  an 
approved  flight  instructor  refresher 
clinic.  That  amendment  is  contained  in 
this  Notice  with  minor  word  changes. 

The  proposed  revision  to  this  section 
are  as  follows: 

(1)  Permits  applicants  for  renewal  to 
hold  at  least  a  tiiird-class  medical 
certificate  at  the  time  of  the  renewal  or 
meet  the  proposed  medical 
requirements  in  the  case  of  an  applicant 
for  a  glider  or  balloon  rating  renewal; 
and 

(2)  Revises  the  requirements  for  a 
person  to  renew  a  flight  instructor 
certificate.  This  revision  for  renewing  a 
flight  instructor  certificate  proposes  to 
state  that  a  person  may  renew  their 
flight  instructor  certificate  without 
accomplishing  a  practical  test  by 
presenting  to  an  FAA  FSDO: 

a.  A  record  of  training  students  that 
shows  during  the  preceding  24  calendar 
months,  the  person  has  endorsed  at  least 
5  students  for  a  practical  test  for  a 
certificate  or  rating,  and  at  least  80 
percent  of  those  students  passed  that 
test  on  the  first  attempt. 


b.  A  satisfactory  record  that  shows 
during  the  preceding  24  calendar 
months,  the  person  has  served  as  a 
company  check  pilot,  chief  flight 
instructor,  company  check  airman  or 
flight  instructor  in  a  part  121  or  part  135 
operation,  or  a  comparable  position 
involving  the  regular  evaluation  of 
pilots,  and  provided  the  FAA  FSDO  is 
acquainted  with  that  person's  duties 
and  responsibilities  and  has  determined 
the  p>erson  has  satisfactory  knowledge  of 
current  pilot  training,  certification,  and 
standards.  An  example  of  a  person  who 
would  hold  a  comparable  position 
involving  the  regular  evaluation  of 
pilots  would  be  a  designated  pilot 
examiner,  pilot  proficiency  examiner, 
FAA  Flight  Standards  Inspector,  or  FAA 
Aviation  Standards  Specialist  involved 
with  developing  pilot  training  and 
testing  standards. 

c.  A  graduation  certificate  showing 
the  person  satisfactorily  accomplished 
an  approved  flight  instructor  refresher 
course,  provided  the  course  was 
satisfactorily  accomplished  before  the 
expiration  date  on  the  person's  flight 
instructor  certificate. 

(3)  Permits  a  person  who  satisfactorily 
accomplishes  the  flight  instructor 
renewal  requirements  within  90  days 
before  the  expiration  date  of  their 
certificate,  to  be  considered  to  have 
accomplished  the  requirements  in  the 
month  due,  and  the  certificate  urill  be 
renewed  for  an  additional  24  calendar 
months  beyond  the  expiration  date. 

Section  61.199    Expired  Flight 
Instructor  Certificates  and  Ratings 

No  substantive  modifications  are 
proposed  in  this  section. 

Section  61.201    Conversion  to  the 
Current  Flight  Instructor  Ratings 

The  FAA  proposes  to  revise  the 
existing  §61.201  and  replace  it  with 
provisions  for  earning  the  following 
flight  instructor  certificates  and  rating 
that  are  being  proposed:  (1)  glider 
category  and  powered  class  rating;  (2) 
glider  category  and  nonpowered  class 
rating;  (3)  lighter-than-air  category  and 
airship  class  rating;  (4)  instrument- 
airship  rating;  (5)  lighter-than-air 
category  and  balloon  class  rating;  (6) 
instrument-airplane  single-engine;  and 
(7)  instrument-airplane  multiengine. 

Subpart  I — Ground  Instructors 

The  FAA  proposes  to  include  ground 
instructor  certificates  in  part  61.  This 
subpart  would  incorporate  the 
regulations  that  are  currently  in  part 
143,  which  would  be  deleted. 
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Section  61 .21 1    Applicability 

This  section  would  describe  the 
applicability  of  proposed  subpart  I. 

Section  61.213    Eligibility 
Requirements 

This  proposed  section  would: 

(1)  include  ground  instructor 
certificates  and  ratings  in  part  61; 

(2)  revise  ground  instructor 
certificates  and  ratings; 

(3)  requires  all  applicants  for  a 
certificate  or  rating  to  read,  write,  speak, 
and  understand  the  English  language; 

(4)  clarify  that  all  applicants  for  a 
certificate  or  rating  need  to  pass  a 
knowledge  test;  and 

(5)  require  applicants  for  a  ground 
instructor  certificate  or  rating  to  pass  a 
practical  test. 

The  ehgibility  requirements  would 
continue  to  waive  the  "fundamentals  of 
instruction"  portion  of  the  knowledge 
test  for  certain  appUcants.  (This 
provision  is  currently  found  in  FAA 
Order  8700.1).  The  reference  in  existing 
§  143.11  for  a  ground  instructor 
applicant  to  be  of  good  moral  character 
would  be  eliminated. 

Under  this  section  an  applicant  would 
not  be  eligible  for  a  ground  instructor 
certificate  if  the  apphcant  holds  a 
current  flight  instructor  certificate  for 
the  same  category  and  class  of  aircraft. 
A  flight  instructor  is  permitted  to  give 
ground  training  on  the  aircraft  for  which 
the  person  holds  flight  instructor 
ratings.  Therefore,  the  FAA  beUeves 
issuing  a  flight  instructor  certificate  that 
has  identical  ground  instructing 
privileges  as  a  ground  instructor 
certificate  is  unnecessary.  A  flight 
instructor  would  not  receive  any 
additional  privileges  by  obtaining  a 
ground  instructor  certificate  in  the  same 
category  and  class. 

Section  61.215    Aeronautical 
Knowledge 

The  requirements  in  existing  §  143.11 
would  be  clarified  to  include  the 
minimum  knowledge  requirements  on 
the  fundamentals  of  instruction  and  the 
appropriate  aeronautical  knowledge 
areas  for  the  aircraft  category  rating 
sought. 

This  section  would  require  a  person 
who  trains  a  ground  instructor  applicant 
to  meet  minimum  experience 
requirements. 

Section  61.217    Ground  Instructor 
Proficiency 

This  section  would  include  the 
proposed  proficiency  requirements  that 
an  applicant  would  be  required  to  meet 
to  pass  the  proposed  practical  test. 


Section  61.219    Ground  Instructor 
Records 

This  proposed  section  would  require 
a  ground  instructor  to  sign  the  records 
of  students  to  whom  ground  training  is 
given  and  retain  a  record  of  the  training 
given. 

Section  61.221    Additional  Ground 
Instructor  Ratings 

This  section  proposes  that  the  holder 
of  a  ground  instructor  certificate  who 
applies  for  an  additional  rating  on  that 
certificate  be  required  to  pass  a 
knowledge  test  on  the  subjects  that 
pertain  to  the  rating.  Such  a  requirement 
(the  requirement  can  be  found  in  FAA 
Order  8700.1)  is  not  expressed  in 
existing  part  143  but  currently  must  be 
met  when  adding  a  rating  on  a  ground 
instructor  certificate. 

Section  61 .223    Ground  Instructor 
Endorsements  and  Authorizations 

This  proposed  section  would  list  the 
endorsements  and  authorizations  that  a 
ground  instructor  could  give.  A  similar 
section  does  not  appear  in  part  143. 

Section  61.225    Recency  of  Experience 
for  a  Holder  of  a  Ground  Instructor 
Certificate 

This  proposed  section  would 
establish  the  recency  of  experience 
requirements  for  a  person  who  holds  a 
ground  instructor  certificate.  The 
proposal  would  establish  recency  of 
experience  requirements  that  would 
require  a  groimd  instructor  to: 

1.  Give  a  person  training  and  has 
endorsed  that  person  for  a  knowledge  or 
practical  test  within  the  preceding  12 
calendar  months;  or 

2.  Receive  an  endorsement  fi-om  an 
authorized  flight  or  ground  instructor, 
which  states  that  the  person  has 
demonstrated  satisfactory  competence 
in  the  knowledge  and  proficiency 
requirements  listed  in  proposed 

§§  61.215  and  61.217,  that  apply  to  the 
ground  instructor  ratings  held. 

Section  61.227    Conversion  to  the 
Current  System  of  Ground  Instructor 
Ratings 

This  proposed  section  would  include 
the  procedures  for  obtaining  the 
proposed  ground  instructor  ratings. 

Appendix  A  to  Part  61— Practical  Test 
Requirements  for  Airplane  Airline 
Transport  Pilot  Certificates  and 
Associated  Class  and  Type  Ratings 

The  FAA  iJK)poses  to  delete  appendix 
A  fi-om  part  61.  The  proposal  is  a  result 
of  establishing  areas  of  operation  in  part 
61  to  parallel  the  Practical  Test 
Standards  that  cover  the  administering 


of  practical  tests  for  the  ATP  certificate 
with  the  airplane  class  and  type  ratings. 

Appendix  B  to  Part  61— Practical  Test 
Requirements  for  Rotorcraft  Airline 
Transport  Pilot  Certificates  With  a 
Helicopter  Class  Rating  and  Associated 
Type  Ratings 

On  August  11, 1992,  the  FAA 
proposed  deleting  appendix  B  from  part 
61  in  the  NPRM  No.  92-10,  "Aircraft 
Flight  Simulator  Use  in  Pilot  Training, 
Testing,  and  Checking  at  Training 
Centers"  (57  FR  35888-35938). 
Therefore,  appendix  B  of  part  61  has  not 
been  reprinted  in  this  rulemaking 
project. 

F.  Section  by  Section  Discussion  of  Part 
141— Pilot  Schoob 

Subpart  A — General 

Section  141.1    Applicability 

This  proposed  section  contains  format 
revisions  only. 

Section  141.3  Certificate  required 

No  modifications  are  proposed  for 
this  section. 

Section  141.5    Requirements  for  a  Pilot 
School  Certificate 

The  proposed  changes  for  this  section 
are  as  follows: 

(1)  Replaces  the  title  "Pilot  school 
certificate"  with  "Requirements  for  a 
pilot  school  certificate;" 

(2)  Includes  the  proposed 
modification  of  a  pilot  school's  quality 
of  training  requirements; 

(3)  Revises  the  current  requirements 
for  a  pilot  school  certificate  by 
specifying  that  the  application  is  to  be 
completed  in  a  manner  prescribed  by 
the  Administrator; 

(4)  Clarifies  that  an  applicant  for  a 
pilot  school  certificate  must  hold  a 
provisional  pilot  school  certificate  for  at 
least  24  calendar  months  prior  to 
applying  for  a  pilot  school  certificate; 

(5)  Revises  the  current  provisions  that 
require  in  order  for  an  applicant  to  be 
issued  a  pilot  school  certificate,  that 
applicant  must  have  trained  at  least  10 
students  for  a  certificate  or  rating  and  at 
least  8  of  the  10  most  recent  graduates 
tested,  by  an  FAA  Inspector  or 
examiner,  passed  that  test  the  first  time. 
The  revision  in  the  proposed  §  141.5, 
would  require  an  applicant  to  have 
trained  and  recommended  at  least  10 
students  for: 

a.  A  practical  or  knowledge  test  for  a 
pilot,  flight  instructor,  or  ground 
instructor  certificate  or  rating,  and  at 
least  a  80  percent  passed  the  test  on  the 
first  attempt,  and  the  tests  must  have 
been  conducted  by  an  FAA  inspector  or 
an  examiner  who  is  not  an  employee  of 
the  school;  or 
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b.  An  end-of-course  test  for  a  training 
course  in  appendix  K. 

This  proposed  school  certificate 
issuance  requirement  deletes  the 
requirement  for  8  out  of  every  10  most 
recent  graduates  to  have  passed  the 
practical  or  knowledge  test  on  the  first 
attempt.  Using  this  percentage  before  a 
school  is  issued  a  certificate  will  ensure 
more  quality  of  training  than  the  current 
requirements  which  pressure  schools 
into  ensuring  that  every  8  out  of  its  most 
recent  10  graduates  passed  on  the  first 
attempt.  During  the  public  hearings, 
some  schools  stated  that  the  current 
requirements  place  a  school  in  a 
dilemma  by  forcing  thein  to  pass  8  out 
of  every  10  graduates  or  loose  their 
school  certificate.  Under  the  current 
requirement,  it  is  conceivable  for  a 
provisional  pilot  school  to  have 
graduated  over  100  appUcants  for  a 
practical  or  knowledge,  and  have  97  of 
those  applicants  pass  the  required 
knowledge  or  practical  tests  without  one 
failure  and  then  have  the  next  3 
appUcants  fail  the  test.  Under  this 
scenario,  the  school  would  not  be 
qualified  to  have  their  certificate  issued. 
Under  this  proposed  revision,  the  FAA 
beUeves  quality  of  training  would  be 
maintained,  but  the  schools  would  not 
be  forced  to  pass  8  of  every  10  graduates 
in  order  for  a  school  to  be  issued.  For 
example,  this  issuance  method  would 
work  as  follows: 

A  provisional  school  graduates  100 
students  from  its  part  141-approved 
courses  within  the  24  calendar-month 
period  prior  to  the  date  application  is 
made  for  the  issuance  of  a  pilot  school 
certificate.  Out  of  those  100  graduates, 
there  were  50  knowledge  tests 
attempted  and  100  practical  tests 
attempted  for  a  total  of  150  attempts. 
Out  of  those  150  practical  and 
knowledge  tests  attempted,  the  school 
would  be  required  to  have  at  least  an  80 
percent  pass  rate  on  the  first  attempt,  or 
in  this  case,  at  least  120  students  would 
have  had  to  pass  on  the  first  attempt  in 
order  for  a  pilot  school  certificate  to  be 
issued. 

Another  example  is  a  provisional 
school  provides  only  part  141-approved 
groimd  school  training  for  an 
instrument  rating  course.  It  graduates 
only  10  students  &t)m  its  part  141 
approved  instrument  rating  ground 
school  course  within  a  24  calendar 
month  period  prior  to  the  date 
application  is  made  for  issuance  of  a 
pilot  school  certificate.  Out  of  those  10 
graduates,  there  were  10  knowledge 
tests  attempted  for  a  total  of  10  attempts. 
Out  of  those  10  attempts,  that 
provisional  school  would  be  required  to 
have  at  least  an  80  percent  pass  rate  on 
the  first  attempt,  or  in  this  case,  at  least 


8  students  would  have  had  to  pass  on 
the  first  attempt  in  order  for  a  school 
certificate  to  be  issued. 

Another  example  is  a  provisional 
school  that  has  part  141  course  approval 
for  a  Private  Pilot  Certification  Course 
imder  appendix  A  and  also  a  Test  Pilot 
Course  under  appendix  K.  The 
provisional  school  graduates  5  students 
from  its  Private  Pilot  Certification 
Course  and  5  from  its  Test  Pilot  Course 
within  the  24-calendar  month  period 
prior  to  the  date  application  is  made  for 
issuance  of  a  pilot  school  certificate. 
Out  of  those  5  private  pilot  graduates, 
there  were  5  knowledge  tests  attempted 
and  5  practical  tests  attempted  for  a 
total  of  10  attempts.  There  were  5  end- 
of-course  tests  accomplished  by 
students  enroUed  the  school's  Test  Pilot 
Course.  In  order  for  a  pilot  school 
certificate  to  be  issued,  the  provisional 
pilot  school  would  have  to  show  an  80 
percent  pass  rate  on  the  first  attempt  for 
its  private  pilot  appUcants.  Therefore,  4 
private  pilot  graduates  would  have  to 
pass  the  knowledge  test  on  the  first 
attempt,  and  4  private  pilot  graduates 
would  have  had  to  have  passed  the 
practical  test  on  the  first  attempt. 
Otherwise,  the  students  enrolled  in  the 
Test  Pilot  Course  or  the  other  courses  of 
appendix  K  only  count  for  the  recent 
activity  of  training  requirements. 

Section  141.7    Provisional  Pilot  School 
Certificate 

No  substantive  changes  are  proposed 
for  this  section. 

Section  141.9    Examining  Authority 

No  modifications  are  proposed  for 
this  section. 

Section  141.11    Pilot  School  Ratings 

The  FAA  proposes  to  revise  this 
section  by  revising  the  aeronautical 
knowledge  areas,  reorganizing  the 
current  certificate  courses  and 
eliminating  the  test  courses,  and 
replacing  the  term,  "flight  proficiency 
requirement"  with  "approved  areas  of 
operations." 

The  proposed  changes  for  this  section 
would  establish  the  following  courses; 

(1)  Certification  and  rating  courses: 
(i)  Recreational  pilot  course. 

(ii)  Private  pilot  course. 

(iii)  Commercial  pilot  course. 

(iv)  Instrument  rating  course. 

(v)  AirUne  transport  pilot  course. 

(vi)  FUght  instructor  course. 

(vii)  Flight  instructor  instrument 
course. 

(viii)  Ground  instructor  course. 

(ix)  Additional  aircraft  category  or 
class  rating  course. 

(x)  Aircraft  type  rating  course. 

(2)  Special  preparation  courses: 


(i)  Pilot  refi^sher  course. 

(u)  Flight  instructor  refresher  course. 

(iii)  Ground  instructor  refresher 
course. 

(iv)  Agricultural  aircraft  operations 
course. 

(v)  Rotorcraft  external-load  operations 
course. 

(vi)  Special  operations  course. 

(vii)  Test  pilot  course. 

(3)  Pilot  ground  school  courses. 

Section  141.13    Application  for 
Issuance,  Amendment,  or  Renewal 

Proposed  §  141.13  would  revise  the  ' 
existing  requirement  that  requires  a 
pilot  school  to  submit  three  copies  of  a 
training  course  outline  for  the  issuance 
or  amendment  of  a  pilot  school 
certificate  or  rating.  Two  copies  of  the 
training  course  outline  are  sufficient. 

Section  141.15    Location  of  Facilities 

No  substantive  changes  are  planned. 
However,  the  wording  of  proposed 
§  141.15  has  been  changed  to  a  more 
permissive  language  to  parallel  the 
proposed  changes  in  §61.2. 

Section  141.17    Duration  of  Certificates 
and  Examining  Authority 

The  FAA  proposes  to  replace  the  title 
"Diu-ation  of  certificates"  to  read 
"Duration  of  certificates  and  examining 
authority."  The  FAA  also  proposes  to 
add  the  provision  stating  that  a  pilot 
school  or  provisional  pilot  school 
certificate  expires  whenever  "the 
Administrator  has  determined  a  school 
has  not  acted  in  good  faith  with  a 
student  to  whom  it  has  a  contractual 
agreement  to  provide  training."  The 
proposal  is  a  result  of  past  events  where 
some  unscrupulous  school  operators 
have  made  contractual  agreements  with 
students  and  then  have  failed  to  meet 
those  agreements.  As  an  example,  in  the 
1980's  a  part  141  school  continued  to 
advertise  its  services  when  the  school 
was  not  financially  capable.  Students 
were  fraudulently  required  to  make 
payments  for  the  entire  course  prior  to 
beginning  the  course.  The  school 
requested  payment  under  false 
pretenses  as  covering  the  entire  cost  of 
training,  room,  and  board.  When  the 
students  arrived  to  begin  their  training, 
they  were  informed  the  school  was 
bankrupt,  and  they  could  only  get  their 
training  if  they  would  agree  to  pay  for 
the  fuel  for  the  aircraft  and  pay  their 
own  room  and  board.  The  FAA  was 
unable  to  stop  this  school  operator  from 
continuing  this  unscrupulous  practice, 
because  the  current  rules  do  not  prevent 
it.  Further  investigation  of  this  school 
operator  showed  that  this  was  not  the 
only  time  this  operator  had  done  this  to 
students.  This  particular  operator  would 
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close  up  business  in  one  area  of  the 
United  States  after  defrauding  students, 
and  then  begin  business  in  another 
location.  Although  the  majority  of  part 
141  school  operators  provide 
professional  flight  training  and  are 
honorable,  unscrupulous  operators 
should  not  be  allowed  to  continue  in 
business.  The  FAA  believes  this 
proposal  will  permit  it  to  close  down 
unscrupulous  operators  in  a  more 
expeditious  manner. 

Section  141.18    Carriage  of  Narcotic 
Drugs,  Marihuana,  and  Depressant  or 
Stimulant  Drugs  or  Substances 

No  modifications  are  proposed  for 
this  section. 

Section  141.19    Display  of  Certificate 

Format  revisions  are  proposed  for  this 
section. 

Section  141.21    Inspections 

Format  revisions  are  prop>osed  for  this 
section. 

Section  141.23    Advertising  Limitations 

This  section  would  be  revised  by 
clarifying  that  courses  are  approved 
under  part  141. 

Section  141.25    Business  Office  and 
Operations  Base 

Format  revisions  are  proposed  for  this 
section. 

Section  141.27   Renewal  of  Certificates 
and  Ratings 

The  proposed  changes  for  this  sectioa 
are  as  follows: 

(1)  ModiHes  a  pilot  school's  quality  of 
training  requirements.  As  a  result  of 
information  obtained  during  the  public 
hearings  and  comments  received  in  the 
docket  on  this  matter,  the  FAA  proposes 
to  revise  the  quality  of  training 
requirements  from  8  out  of  10  of  the 
most  recent  graduates  pass  rate  to  an  80 
percent  requirement; 

(2)  Eliminates  the  current  requirement 
that  the  renewal  of  a  certificate  must  be 
obtained  no  less  than  30  days  prior  to 
the  expiration  of  the  provisional  pilot 
school  certificate; 

(3)  Clarifies  the  requirements  for  a 
school  that  does  not  meet  the  proposed 
renewal  requirements  may  apply  for  a 
provisional  pilot  school  certificate;  and 

(4)  Revises  the  requirements  for 
renewing  a  pilot  school  requirement  and 
rating.  A  pilot  school  would  be  required 
to  have  trained  and  recommended  at 
least  10  students  for  a  practical  or 
knowledge  test  for  a  pilot,  flight 
instructor,  or  ground  instructor 
certificate  or  rating,  and  at  least  80 
percent  of  the  students  must  have 
passed  the  test  on  the  first  attempt,  and 


the  tests  must  have  been  conducted  by 
an  FAA  inspector  or  an  examiner  who 
is  not  an  employee  of  the  school,  or  an 
end-of-course  test  for  a  training  course 
in  appendix  K.  As  an  example,  see 
§141.5. 

Section  141.29    [Reserved] 

This  section  would  continue  to  be 
reserved. 

Subpart  B — Personnel,  Aircraft,  and 
Facilities  Requirements 

Section  141.31    Applicability 

No  substantive  changes  are  proposed 
for  this  section. 

Section  141.33    Personnel 

The  proposed  changes  for  this  section 
are  as  follows: 

(1)  Permits  a  pilot  school  to  designate 
check  instructors  to  conduct  student 
stage  checks,  end-of-course  tests,  and 
instructor  proficiency  checks. 

(2)  Clarifies  that  the  assistant  chief 
instructor  would  be  required  to  meet  the 
requirements  of  proposed  §  141.36. 

Section  141.35    Chief  Instructor 
Qualifications 

Proposed  §  141.35  would  delete  the 
current  requirement  for  a  person  who 
applies  as  a  chief  ground  instructor  to 
have  1  year  of  experience  as  a  ground 
instructor  at  a  certificated  pilot  school. 

Section  141.36    Assistant  Chief 
Instructor  Qualifications 

Proposed  §  141.36  would  delete  the 
current  requirement  for  a  person  who 
applies  as  an  assistant  chief  ground 
instructor  to  have  6  months  of 
experience  as  a  ground  instructor  at  a 
certificated  pilot  school. 

Section  141.37    Check  Instructor 
Qualifications 

The  FAA  proposes  to  redesignate 
current  §  141.37,  "Airports"  to  §  141.38. 
Proposed  §  141.37,  "Check  instructor 
qualifications"  would  establish  the 
proposed  qualifications  for  a  person  to 
be  designated  as  a  check  instructor. 

Section  141.38    Airports 

The  FAA  proposes  to  redesignate 
current  §  141.37  to  §  141.38.  Proposed 
§  141.38  would  permit  pilot  schools  at 
seadromes  to  use  adequate  non- 
permanent  lighting  or  shoreline  lighting, 
approved  by  the  Administrator,  for 
night  training  flights  in  seaplanes.  Few 
permanently  lighted  seadromes  are  in 
use.  The  FAA  believes  that  the  existing 
regulation  for  permanent  lighting  at  all 
airports  used  by  a  pilot  school  for  night 
training  i%not  necessary  at  seadromes. 
Adequate  non-permanent  lighting  or 


shoreline  lighting  is  available  for  night 
seaplane  takeoff  and  landing  operations. 

Section  141.39    Aircraft 

The  proposed  changes  for  this  section 
are  as  follows: 

(1)  Requires  aircraft  used  by  a  pilot 
school  or  a  provisional  pilot  school 
certificate  holder  be  maintained  in 
accordance  with  subpart  E  of  part  91. 

(2)  Requires  the  school's  aircraft  to  be 
under  afl  inspection  program  for  each 
airframe,  aircraft  engine,  propeller, 
appliance,  and  component  part  be 
maintained. 

(3)  Requires  that  the  school's  aircraft 
used  for  the  demonstration  of 
instrument  skills  to  be  equipped  and 
maintained  for  IFR  operations. 

(4)  Revises  the  existing  provisions 
that  requires  aircraft  used  for  "flight 
instruction  and  solo  flights  in  a  course 
of  training  for  agricultural  aircraft 
operations  and  similar  aerial  work 
operations"  do  not  have  to  hold  a 
standard  airworthiness  certificate.  The 
revised  language  would  be  more  general 
and  would  permit  each  aircraft  to  hold 
a  standard  airworthiness  certificate 
unless  the  Administrator  determines 
that,  because  of  the  nature  of  the 
approved  course,  an  aircraft  not  having 
a  standard  airworthiness  certificate  may 
be  used. 

(5)  Permit  the  use  of  aircraft  with  a 
primary  airworthiness  certificate  to  be 
used  by  schools.  The  purpose  for  this 
proposal  is  a  result  of  an  oversight  that 
occurred  during  the  issuance  of  the 
Primary  Aircraft  Final  Rule  (57  FR 
41360;  September  9, 1992). 

In  the  "Supplementary  Information" 
section  (in  the  paragraphs  entitled 
"Rental  and  FUght  Instruction"  and 
"Pilot  Certification")  of  that  final  rule, 
the  FAA  stated  that  the  use  of  primary 
aircraft  are  permitted  to  be  used  for 
rental,  flight  instruction,  and  pilot 
certification.  However,  the  FAA  did  not 
provide  for  this  in  that  final  rule. 

Section  141.41    Flight  Training  Devices 
and  Training  Aids 

This  proposal  would  replace  the  title 
of  the  existing  §  141.41  "Ground  trainers 
and  training  aids"  with  "Flight  training 
devices  and  training  aids."  Otherwise, 
the  section  would  include  no 
substantive  changes. 

Section  141.43    Pilot  Briefing  Areas 

Format  modifications  are  proposed  for 
this  section. 

Section  141.45    Ground  Training 
Facilities 

Format  modifications  are  proposed  for 
this  section. 
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Subpart  C — Training  Course  Outline 
and  Curriculum 

Section  141.51    Applicability 

I  No  modifications  are  proposed  for 
this  section. 

Section  141.53    Approval  Procedures 
for  a  Training  Course:  General 

The  FAA  proposes  to  replace  the  title 
"Training  course  outline:  General"  with 
"Approval  procedures  for  a  training 
course:  General."  The  proposed  section 
would  require  two  copies  of  each 
training  course  outline  to  be  submitted 
to  the  FAA.  The  existing  rule  requires 
an  application  for  approval  of  an  initial 
or  amended  training  course  outline  to  be 
in  triplicate  to  the  FAA.  Two  copies  of 
the  training  course  outline  are  sufficient 
and  the  FAA  proposes  that  only  two 
copies  be  submitted.  Making  three 
copies  also  causes  more  paper  to  be 
generated  for  any  slight  variance  in  a 
training  course. 

Commencing  in  1  year  after  the       » 
effective  date  of  this  rule,  proposed 
§  141.53  would  require  pilot  schools  or 
provisional  pilot  schools  to  only  request 
approval  for  the  new  training  courses. 

Section  141.55    Training  Course: 
Contents 

The  FAA  proposed  to  replace  the  title 
"Training  course  outline:  Contents" 
with  "Training  course:  Contents."  The 
proposal  would  permit  pilot  schools  to 
seek  approval  of  training  courses  that 
train  to  a  performance  standard  and 
would  modify  a  pilot  school's  quality  of 
training  requirements. 

Section  141.57    Special  Curricula 

No  substantive  changes  are  proposed 
for  this  section. 

Subpart  D — Examining  Authority 

Section  141.61    Applicability 

Format  modifications  are  proposed  for 
this  section. 

Section  141.63    Examining  Authority 
Qualification  Requirements 

The  FAA  proposes  to  replace  the  title 
"Application  and  qualification"  with 
"Examining  authority  qualification  and 
requirements." 

The  proposed  changes  for  this  section 
are  as  follows: 

(1)  Modifies  the  quality  of  training 
requirements  for  a  pilot  school  to 
maintain  examining  authority. 

(2)  Deletes  the  requirement  for  a 
specific  nimiber  of  graduates  to  pass 
interim  tests  to  retain  examining 
authority.  The  FAA  believes  it  is  more 
imp>ortant  for  students  to  receive  quality 
training  than  to  pressure  schools  into 
ensuring  that  every  9  out  of  its  most 


recent  10  graduates  passed  on  the  first 
attempt. 

(3)  Specifies  that  pilot  schools  would 
not  receive  examining  authority  for 
training  courses  that  train  to  a 
performance  standard. 

Section  141.65    Privileges 

Proposed  §  141.65  would  permit  a 
pilot  school  with  examining  authority  to 
recommend  graduates  for  all  pilot,  flight 
instructor,  and  ground  instructor 
certificates.  This  would  eliminate  the 
existing  restriction  on  examiners  from 
performing  practical  tests  for  the  flight 
instructor  certificate,  ATP  certificate, 
and  turbojet  type  ratings.  This  issue  was 
raised  by  Harrison  Hamer,  who 
submitted  a  comment  to  the  FAA  in 
response  to  the  DOT's  request  for 
comments  (57  FR  4744;  February  7, 
1992).  In  addition,  the  FAA  has  issued 
numerous  exemptions  to  this  rule 
without  any  degradation  in  safety. 

Section  141.67    Limitations  and 
Reports 

The  proposed  changes  for  this  section 
are  as  follows: 

(1)  E>eletes  the  current  provision  that 
requires  a  student  at  a  pilot  school  with 
examining  authority  to  accomplish  all  of 
the  training  courses  at  that  school. 

(2)  Expands  the  existing  requirement 
for  a  pilot  school  with  examining 
authority  to  submit  the  training  record 
of  each  graduate  who  is  recommended 
for  a  certificate  or  rating  to  a  FAA 
FSDO. 

Subpart  E — Operating  Rules 

Section  141.71     Applicability 

No  modifications  are  proposed  for 
this  section. 

Section  141.73    Privileges 

Proposed  §  141.73  would  be 
reformatted.  Proposed  §141.73  would 
specify  that  pilot  schools  who  hold 
examining  authority  would  not  be 
permitted  to  seek  approval  of  fraining 
courses  that  train  to  a  performance 
standard. 

Section  141.75    Aircraft  Requirements 

(1)  The  FAA  proposes  to  add  the 
proposed  test  pilot  and  special 
operations  courses  to  courses  for  which 
an  aircraft  certificated  in  the  restricted 
category  may  be  used. 

(2)  Permit  the  use  of  aircraft  with  a 
primary  airworthiness  certificate  to  be 
used  by  schools.  The  purpose  for  this 
proposal  is  a  result  of  an  oversight  that 
occurred  during  the  issuance  of  the 
Primary  Aircraft  Final  Rule  (57  FR 
41360;  September  9, 1992). 

In  the  SUPPLEMENTARY  INFORMATION 
section  (in  the  paragraphs  entitled 


"Rental  and  Flight  Instruction"  and 
"Pilot  Certification")  of  that  final  rule, 
the  FAA  stated  that  the  use  of  primary 
aircraft  are  permitted  to  be  used  for 
rental,  flight  instruction,  and  pilot 
certification.  However,  the  FAA  did  not 
provide  for  this  in  that  final  rule. 

Section  141.77    Limitations 

This  section  would  be  revised  by 
dividing  the  current  section  into  two 
paragraphs.  The  current  reference  to 
"flight  check  or  written  test,  or  both" 
would  be  replaced  with  a  "proficiency 
test  or  knowledge  test  or  both."  The 
tests  could  include  a  flight  check,  a 
review  of  the  student's  aeronautical 
knowledge,  or  both. 

Section  141.79    Flight  Training 

On  April  13, 1994,  the  FAA  issued 
Amendment  Nos.  61.95  and  141-5  (59 
FR  17646)  that  amends  current  §  61.197. 
That  amendment  deletes  the  24  hour 
training  that  holders  of  flight  instructor 
certificates  are  required  to  receive  in  an 
approved  flight  instructor  reftesher 
clinic.  That  amendment  is  contained  in 
this  Notice  with  minor  word  changes. 

The  proposed  changes  for  this  section 
are  as  follows: 

(i)  Replaces  the  term  "designated 
chief  instructor  or  his  assistant"  with 
"chief  instructor,"  "assistant  chief 
instructor,"  or  "check  instructor." 

(2)  Permits  the  assistant  chief 
instructor  or  check  instructor  to 
administer  proficiency  checks  to  a 
school's  instructors. 

(3)  Revises  the  flight  and  proficiency 
checks  accomplished  by  flight 
instructors. 

(4)  Requires  chief  and  assistant  chief 
instructors  to  complete  at  least  once 
every  12  calendar  months  an  approved 
syllabus  of  training  consisting  of  groimd 
or  flight  training,  or  both,  or  an 
approved  flight  instructor  refresher 
course. 

Section  141.81    Ground  Training 

This  section  would  be  revised  to 
replace  "designated  chief  instructor  or 
his  assistant"  with  "chief  instructor," 
"assistant  chief  instructor,"  or  "check 
instructor." 

Section  141.83    Quality  of  Training 

The  proposed  revisions  to  this  section 
are  as  follows: 

(1)  Reformats  and  rewords  this  section 
for  clarity. 

(2)  Modifies  the  quality  of  training 
requirements.  This  proposal  would 
require  a  school  to  provide  training  of 
such  quality  that  at  least  80  percent  of 
their  students  for  a  practical  or 
knowledge  test  were  successful  on  the 
first  attempt  within  the  period  of  24 
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calendar  months  prior  to  the  date  of 
application  for  the  school  certificate. 

Section  141.85    Chief  Instructor 
Responsibilities 

The  section  would  be  revised  by 
clarifying  that  the  chief  instructor  serves 
a  supervisory  role  at  a  pilot  school.  The 
ciurent  requirements  for  the  chief 
instructor  to  "conduct"  checks  and  tests 
would  be  revised  for  the  chief  instructor 
to  "ensiu«"  these  checks  and  tests  are 
accomplished.  A  new  paragraph  is 
proposed  for  this  section  that  would 
permit  the  chief  instructor  to  either 
conduct  the  check  or  delegate  authority 
for  conducting  stage  checks,  end-of- 
course  tests,  and  flight  instructor 
proficiency  checks  to  the  assistant  chief 
instructor  or  a  check  instructor. 

Section  141.87    Change  of  Chief 
Instructor 

Proposed  §  141.87  would  permit  a 
pilot  school  or  provisional  pilot  school 
to  replace  its  chief  instructor  with  an 
assistant  chief  instructor  or  a  check 
instructor,  and  would  permit  the 
assistant  chief  instructor  or  check 
instructor  to  give  stage  and  end-of- 
coiu^e  tests  for  a  maximiun  of  60  days 
imtil  a  new  chief  instructor  is 
designated. 

Section  141.89    Main  tenance  of 
Personnel,  Facilities,  and  Equipment 

Editorial  modifications  are  proi>osed 
for  this  section. 

Section  141.91    Satellite  Bases 

Editorial  modifications  are  proposed 
for  this  section. 

Section  141.93    Enrollment 

The  proposed  revisions  to  this  section 
would  eliminate  the  requirement  for  a 
pilot  school  to  send  a  copy  of  each 
enrollment  certificate  to  its  FAA  FSDO. 
The  school  would  be  required  to 
maintain  a  monthly  listing  of  persons 
enrolled  in  each  covirse  at  the  school. 
This  proposal  would  provide  paperwork 
reduction. 

Section  141.95    Graduation  Certificate 

Minor  editorial  modifications  are 
proposed  for  this  section. 

Subpart  F — Records 

Section  141.101     Training  Records 
This  section  would  be  reformatted. 

Appendix  A — Recreational  Pilot 
Certification  Course 

The  FAA  proposes  to  establish  criteria 
for  a  new  certification  course  for 
recreational  pilot  certificates.  The 
coiu^e  in  existing  appendix  A,  "Private 
Pilot  Certificate  Course  (Airplanes)," 


would  be  moved  to  proposed  appendix 
B. 

Appendix  B — Private  Pilot  Certification 
Course 

The  FAA  proposes  to  establish  criteria 
for  a  certification  course  for  a  private 
pilot  certificaite  in  all  categories  of 
aircraft.  The  course  in  existing  appendix 
B,  "Private  Test  Coiu«e  (Airplanes)," 
would  be  eliminated. 

Appendix  C — Instrument  Rating  Course 

The  FAA  proposes  to  establish  criteria 
for  an  instrument  rating  course.  The 
cotuse  in  existing  appendix  C, 
"Instrument  Rating  Course  (Airplanes)," 
would  be  included  in  this  proposed 
course. 

Appendix  D — Commercial  Pilot 
Certification  Course 

The  FAA  proposes  to  establish  criteria 
for  a  certification  course  for  a 
commercial  pilot  certificate.  The  course 
in  the  existing  appendix  D, 
"Commercial  Pilot  Certificate  Course 
(Airplanes),"  is  included  in  this 
proposed  certification  course. 

Appendix  E — Airline  Transport  Pilot 
Certificate  Course 

The  FAA  proposes  to  establish  criteria 
for  a  certification  course  for  an  ATP 
certificate  with  an  airplane,  helicopter, 
or  powered-lift  rating.  The  course  in 
existing  appendix  E,  "Commercial  Test 
Course  (Airplanes),"  would  be 
eliminated. 

Appendix  F— Flight  Instructor 
Certification  Course 

The  FAA  proposes  to  establish  criteria 
for  a  course  for  a  flight  instructor 
certification  course.  The  coiu'ses  in 
existing  appendix  F,  "Rotorcraft, 
Gliders,  Lighter-Than-Air  Aircraft  and 
Aircraft  Rating  Courses,"  would  be 
moved  to  proposed  appendixes  B,  C,  D, 
I,  and  J. 

Appendix  G — Flight  Instructor 
Instrument  (Aircraft  Category  and  Class) 
Certification  Course 

The  FAA  proposes  to  establish  criteria 
for  a  coiu-se  for  a  flight  instructor- 
instrument  certification  course.  The 
course  in  existing  appendix  G,  "Pilot 
Ground  School  Coiuses,"  would  be 
moved  to  proposed  appendix  L. 

Appendix  H — Ground  Instructor 
Certificate  Course 

The  FAA  proposes  to  establish  criteria 
for  a  coiuse  for  a  ground  instructor 
certification.  The  coiuses  found  in 
existing  appendix  H,  "Test  Preparation 
Courses,"  would  be  moved  to  proposed 
appendixes  C,  E,  F.  and  G. 


Appendix  I— Additional  Aircraft 
Category  or  Class  Rating  Course 

The  FAA  proposes  to  establish  criteria 
for  an  additional  aircraft  category  or 
class  rating  courses  for  a  person  who 
desires  to  add  an  additional  category  or 
an  additional  class  rating  on  their  pilot 
certificate. 

Appendix  J — Aircraft  Type  Rating 
Course,  for  Other  Than  Airline  * 

Transport  Pilot 

The  FAA  proposes  to  establish  criteria 
for  an  aircraft  type  rating  course,  for 
other  than  ATP,  for  a  person  who 
desires  to  add  a  type  rating  on  their 
pilot  certificate. 

Appendix  K— Special  Preparation 
Courses 

The  FAA  proposes  to  establish  criteria 
for  special  preparation  courses,  which 
would  be  similar  to  the  ciurent 
appendix  H,  "Test  Preparation 
Courses." 

Appendix  L— Pilot  Ground  School 
Course 

This  proposed  appendix  would  be 
similar  to  current  appendix  G,  "Pilot 
Ground  School  Courses." 

International  Civil  Aviation 
Organization  and  Joint  Aviation 
Regulations 

Diuing  this  regulatory  review  of  parts 
1,  61, 141,  and  143,  the  FAA  conducted 
a  study  that  compares  Federal  Aviation 
Regulations  and  International  Civil 
Aviation  Organization  Regulations.  A 
copy  of  that  comparison  study  is  located 
at  the  Federal  Aviation  Administration, 
Office  of  the  Chief  Counsel,  Rules 
Docket,  Room  915G,  under  Docket  No. 
25910,  800  Independence  Avenue,  SW., 
Washington.  DC  20591.  Throughout  this 
regulatory  review,  the  FAA  has 
attempted  to  propose  rules  that  are  in 
harmony  with  the  international 
community.  Where  differences  will 
occur,  the  FAA  will  comply  with  FAA 
Order  2100.13A,  The  FAA  Regulatory 
Handbook.  This  Order  directs  the  FAA 
to  identify  differences  between  the 
International  Civil  Aviation 
Organization  Regulations  and  the 
Federal  Aviation  Regulations. 

The  Joint  Aviation  Regulations  (JAR) 
pilot  licensing  rulemaking  action,  which 
was  issued  over  one  year  ago  and 
withdrawn,  is  on  hold.  To  date,  no 
harmonization  comparison  has  been 
made  with  the  JAR  rulemaking  action. 
However,  when  that  rulemaking  action 
is  reissued,  the  FAA  intends  to  conduct 
a  comparison  study  and  will  attempt  to 
negotiate  conformity  for  those  rules 
where  there  are  significant  differences. 
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Regulatory  Evaluation  Summary 

Cost-Benefit  Analysis 

The  FAA  has  considered  the  impact 
of  this  rulemaking  action  under  E.O. 
12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  rulemaking  doounent 
was  reviewed  under  E.O.  12866, 
"Regulatory  Plaiming  and  Review." 
This  section  has  been  determined  to  be 
"significant"  under  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  The  FAA  prepared  a 
preliminary  Economic  Assessment  for 
the  NPRM.  The  FAA  has  evaluated  the 
anticipated  costs  and  benefits,  which 
tire  siunmarized  below.  For  more 
detailed  economic  information,  see  the 
full  regulatory  evaluation  contained  in 
the  docket. 

Costs 

The  FAA  estimates  that  the  present 
value  of  the  costs  of  this  proposed  rule 
discounted  7  percent  over  the  next  10 
years  is  $6.6  million.  Proposed  §61.212 
on  increased  recordkeeping 
requirements  is  the  most  costly 
provision  at  $437,000  annually 
representing  46  percent  of  the  total 
annual  cost  of  almost  $950,000. 
Proposed  §  61.217  on  the  practical  test 
for  instructor  applicants  is  the  second 
most  costly  provision  at  $435,000 
annually,  representing  43.9  percent  of 
the  total  annual  cost. 

Benefits 

The  FAA  also  estimates  that  the 
present  value  of  the  benefits  of  this 
proposed  rule  discounted  7  percent  over 
the  next  10  years  is  $368.7  million. 
Proposed  §  61.65  reducing  the  amount 
of  fUght  time  needed  before  applying  for 
an  instrument  rating  provides  the 
greatest  benefit  in  cost  savings  at  $18.7 
million  annually  representing  36 
percent  of  the  total  annual  benefits 
($52.5  million  annually).  Various 
provisions  that  together  provide 
numerous  safety  benefits  result  in 
annual  benefits  of  $21.1  million  or  40 
percent  of  the  total. 

Economic  Conclusions 

Based  upon  the  low  compliance  cost 
coupled  with  the  large  cost  savings  and 
the  safety  benefits,  the  FAA  concludes 
that  the  proposed  rule  is  cost  beneficial. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensiu^  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regulations. 
The  RFA  requires  agencies  to  review 
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rules  that  may  have  "a  significant  cost 
impact  on  a  substantial  number  of  small 
entities." 

All  of  the  major  changes  in  the  rules 
discussed  in  this  NPRM  affect  pilots, 
flight  instructors,  and  groimd 
instructors,  who  are  individuals  rather 
than  business  or  government  entities. 
The  revisions  that  impact  pilot  schools 
do  not  exceed  the  cost-threshold  level, 
as  found  in  the  RFA.  In  fact,  as  this 
report  shows,  the  proposed  rule  would 
result  in  net  overall  aimual  cost  savings 
of  about  $3,000  per  pilot  school.  The 
FAA  has  determined  that  the  proposed 
revisions  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

International  Trade  Impact  Analysis 

The  Office  of  Management  and  Budget 
(0MB)  requires  Federal  agencies  to 
determine  whether  any  proposed  rule  or 
regulation  would  have  an  impact  on 
international  trade.  The  revisions 
discussed  in  this  NPRM  primarily  affect 
the  domestic  operations  of  individual 
pilots,  flight  instructors  and  ground 
instructors,  not  of  business  entities.  In 
the  case  of  pilot  schools  or  aircraft 
operators,  it  is  not  likely  that  the 
services  produced  by  these  entities 
would  involve  the  international  trade 
flows  of  aviation  products  or  services 
and  thus  do  not  impact  trade 
opportunities  for  U.S.  firms  doing 
business  overseas  and  foreign  firms 
doing  business  in  the  Unit^  States. 
Thus,  the  FAA  believes  the  proposed 
changes  would  have  no  impact  on  trade 
opportunities  for  both  U.S.  firms  doing 
business  overseas  and  foreign  firms 
doing  business  in  the  United  States.  The 
FAA  welcomes  any  comments  on  this 
issue. 

Federalism  Implications 

The  regulations  proposed  in  this 
notice  would  not  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  National  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  Government. 
Therefore,  in  accordance  with  Executive 
Order  12612.  it  is  determined  that  this 
amendment  would  not  have  federalism 
implications  requiring  the  preparation 
of  a  Federalism  Assessment. 

Paperwork  Reduction  Act  Approval 

The  reporting  and  recordkeeping 
requirements  associated  with  this  rule 
are  being  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
approval  in  accordance  with  44  U.S.C. 
35  imder  OMB  No:        ;  Title:  Pilot. 
Flight  Instructor.  Ground  Instructor,  and 
Pilot  School  Certification  Rules;  Form(s) 


None;  Average  Burden  Hours  per 
Respondent: 

For  Further  Information  Contact:  The 
Information  Requirements  Division,  M- 
34,  Office  of  the  Secretary  of 
Transportation.  400  Seventh  Street. 
SW.,  Washington,  DC  20590;  (202)  366- 
4735. 

Conunents  on  these  information 
collection  requirements  should  be 
submitted  to  the  Office  of  Information 
and  Regulatory  Affairs  OMB, 
Washington.  DC  20503,  Attention:  Desk 
Officer  for  FAA.  Comments  submitted  to 
OMB  should  also  be  submitted  to  the 
FAA  docket. 

Specific  Time  and  Hour  Requirements 

The  FAA  has  proposed  specific  time 
and  hour  requirements  in  various 
sections  of  this  NPRM.  These  specific 
time  and  hour  requirements  may  be 
modified  in  light  of  the  comments 
received  to  the  docket,  thus  modifying 
the  scope  of  the  NPRM. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Initial  Regulatory  Flexibility 
Determination  and  the  International 
Trade  Impact  Analysis,  the  FAA  has 
determined  that  this  proposed 
regulation  is  a  significant  regulatory 
action  under  Executive  Order  12866.  In 
addition,  it  is  certified  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  This 
proposal  is  considered  significant  under 
Order  DOT  2100.5.  Policies  and 
Procedures  for  Simplification.  Analysis, 
and  Review  of  Regulations.  A  draft 
regulatory  evaluation  of  the  proposal, 
including  an  initial  Regulatory 
Flexibility  Determination  and 
International  Trade  Impact  Analysis, 
has  been  placed  in  the  docket.  A  copy 
may  be  obtained  by  contacting  the 
person  identified  under  FOR  FURTHER 
INFORMATION;CONTACT. 

List  of  Subjects 

14  CFR Parti 

General  definitions,  Abbreviations 
and  symbols,  Rules  of  construction. 

14  CFR  Part  61 

Air  safety.  Aircraft,  Aircraft  pilots, 
Airmen,  Airplanes,  Aviation  safety, 
Compensation,  Education,  Foreign 
persons,  Helicopters,  Pilots,  Rotorcraft, 
Safety,  Students,  Teachers, 
Transportation. 
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14  CFR  Part  141 

Air  safety.  Air  transportatioii,  Aircraft 
pilots,  Airmen,  Airplanes.  Aviation 
safety,  Balloons,  Education,  Educational 
facilities.  Helicopters,  Pilots,  Rotorcraft, 
Safety,  Schools,  Students,  Teachers, 
Transportation. 

14  CFR  Part  143 

Air  safety.  Air  transportation.  Airmen, 
Airplanes,  Aviation  safety.  Education, 
Educational  Facilities,  S^ety,  Students, 
Teachers,  Transportation. 

The  Proposed  Amendments 

In  consideration  of  the  foregoing, 
under  the  authority  at  49  U.S.C.  40113, 
the  Federal  Aviation  Administration 
proposes  to  amend  parts  1, 61, 141,  and 
143  of  the  Federal  Aviation  Regulations 
(14  CTR  Parts  1,  61, 141,  and  143)  as 
follows: 

PART  1— OEHNinONS  AND 

ABBREVIATIONS 

J 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g):  49  U.S.C 
40101-40104,  40109.  40113.  and  44701. 

2.  Section  1.1  is  amended  by  revising 
the  definitions  of  "balloon",  "flight 
time",  and  "pilot  in  conmiand"  to  read 
as  follows: 

$1.1    General  Deflnitions. 

•  •        •        •        • 

Balloon  is  an  aircraft  that  is  not 
engine  driven,  but  sustains  flight  vnth 
either  gas  buoyancy  or  with  an  airborne 
heater. 

*  •        •        •        * 

Flight  time  means: 

(1)  Pilot  time  that  commences  when 
an  aircraft  moves  under  its  own  power 
for  the  purpose  of  flight  and  ends  when 
the  aircraft  comes  to  rest  after  landing; 
or 

(2)  For  a  nonpowered  glider,  that  time 
when  the  glider' commences  being 
towed  for  the  purpose  of  fhght  and  ends 
when  the  glider  comes  to  rest  after 
landing. 

*  •        •        •        * 

Pilot  in  command  means: 

(1)  A  person  who  has  final  authority 
and  responsibility  for  the  operation  and 
safety  of  the  flight; 

(2)  A  person  who  holds  the 
appropriate  category,  class,  and  type 
rating,  if  appropriate; 

(3)  A  person  who  has  been  designated 
as  pilot  in  command  before  or  during 
the  flight;  and 

(4)  Involves  a  flight  that  occurs  in 
actual  flight  conditions  in  an  aircraft. 

•  *        *        •        • 

AnduMity:  49  U.S.C.  106(g);  49  U.S.C 
40101-40104, 40109, 40113,  44701-44703, 


44707,  44709-44711,  45102-45103,  45106. 
and  45301-45302. 

3.  Part  61  is  revised  to  read  as  follows: 

PART  61-CERTIFICATlON:  PILOTS, 
FUGHT  INSTRUCTORS.  AND  GROUND 
INSTRUCTORS 

Subpart  A— General 

Cat. 

61.1  Applicability. 

61.1a    Clarification  of  terms. 

61.2  Certification  of  foreign  pilots,  flight 
instructors,  and  ground  instructors. 

61.3  Requirement  for  certificates,  ratings, 
and  authorizations. 

61.5    Certificates  and  ratings  issued  under 

this  part. 
61.7    Obsolete  certificates  and  ratings. 
61.9    Written  syllabus  for  conducting 

training. 
61.11    Expired  pilot  certificates  and 

reissuance. 

61.13  Awarding  of  airman  certificates, 
ratings,  and  authorizations. 

61.14  Refusal  to  submit  to  a  drug  test. 

61.15  Ofienses  involving  alcohol  or  drugs. 

61.16  Refusal  to  submit  to  an  alcohol  test  or 
to  furnish  test  results. 

61.17  Temporary  certificate. 

61.19    Duration  of  pilot  and  instructor 

certificates. 
61.21    Duration  of  a  Category  II  pilot 

authorization. 
61.23    Duration  and  requirement  for  a 

medical  certificate. 
61.25  Change  of  name. 
61.27    Voluntary  surrender  or  exchange  of 

certificate. 
61.29    Replacement  of  a  lost  or  destroyed 

airman  or  medical  certificate  or 

knowledge  test  report 
61.31    Type  rating,  additional  training,  and 

authorization  requirements. 
61.33    Tests:  General  procedure. 
61.35    Knowledge  test:  Prerequisites  and 

passing  grades. 
61.37    Know  ledge  tests:  Cheating  or  other 

unauthorized  conduct 
61.39    Prerequisites  for  practical  tests. 
61.41    Flight  training  received  frora  flight 

instructors  not  certificated  by  the  FAA. 
61.43    Practical  tests:  General  procedures. 
61.45    Practical  tests:  Required  aircraft  and 

equipment. 
61.47    Status  of  an  examiner  who  is 

authorized  by  the  Administrator  to 

conduct  practical  tests. 
61.49    Retesting  after  failure. 
61.51    Pilot  logbooks. 
61.53    Operations  during  medical 

deficiency. 

61.55  Second-in-command  qualifications. 

61.56  Flight  review. 

61.57  Recent  flight  expeVience:  Pilot  in 
command. 

61.58  Pilot-in-command  proficiency  check: 
Operation  of  aircraft  requiring  more  than 
one  required  pilot. 

61.59  Falsification,  reproduction,  or 
alteration  of  applications,  certificates, 
logbooks,  reports,  or  records. 

61.60  Change  of  address. 


Subpart  B Aircraft  Ratings  and  Special 

Certificates 

61.61    Applicability. 

61.63    Additional  aircraft  ratings  (other  than 

airline  transport  pilot). 
61.65    Instrument  rating  requirements. 
61.67    Category  II  pilot  authorization 

requirements. 
61.69    Glider  towing:  Experience  and 

training  requirements. 
61.71    Graduates  of  an  approved  training 

program  other  than  under  this  part: 

Special  rules. 
61.73    Military  pilots  or  former  military 

pilots:  Special  rules. 
61.75    Private  pilot  certificate  issued  on 

basis  of  a  foreign  pilot  license. 
61.77    Special  purpose  pilot  authorization: 

Operation  of  U.S.-registered  civil  aircraft 

leased  by  a  peraon  who  is  not  a  U.S. 

citizen. 

Subpart  C Student  Pilots 

61.81    Applicability. 

61.83    Eligibility  requirements  for  student 

pilots. 
61.85    Application.  ' 

61.87    Supervised  pilot  in  command 

requirements  for  student  pilots. 
61.89    General  limitations. 
61.91    [Reserved.) 
61.93    Supervised  pilot  in  command  cioss- 

coimtry  flight  requirements. 

61.95  Operations  in  Class  B  airspace  and  at 
airports  located  within  Class  B  airspace. 

Subpart  D — Recreational  Pilots 

61.96  Applicability 

61.96a    Eligibility  requirements:  General. 

61.97  Aeronautical  knowledge. 

61.98  Flight  proficiency. 

61.99  Aeronautical  experience. 

61.100  Pilots  based  on  small  islands. 

61.101  Recreational  pilot  privileges  and 
limitations. 

Subpart  E Private  Pilots 

61.102  Applicability. 

61.103  Eligibility  requirements:  General. 
61.105    Aeronautical  knowledge. 
61.107    Flight  proficiency. 

61.109  Aeronautical  experience. 

61.110  Night  flying  exceptions  for  private 
pilot  certification. 

61.111  Cross-coimtiy  flights:  Pilots  based 
on  small  islands. 

61 . 1 1 3    Private  pilot  privileges  and 
limitations:  Pilot  in  command. 
61.115    Balloon  rating:  Limitations. 

61.117  Private  pilot  privileges  and 
limitations:  Second  in  conunand  of 
aircraft  requiring  more  than  one  pilot 

61.118  through  61.120    (Reserved) 

Subpart  F— Commercial  Pilots 

61.121    Applicability. 

61.123    Eligibility  requirements:  General. 

61.125    Aeronautical  knowledge. 

61.127    Flight  proficiency. 

61.129    Aeronautical  experience. 

61.131    Exceptions  to  the  night  flying 

requirements  for  the  conomercial  pilot 

certificate. 
61.133    Commercial  pilot  privileges  and 

limitations:  General. 
61.135  through  61.141    (Reserved.) 
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Subpart  G Airline  Transport  Pilots 

61.151    Applicability. 

61.153    Eligibility  requirements:  General. 

61.155    Aeronautical  knowledge. 

61.157    Flight  proficiency. 

61. 1 59    Aeronautical  experience:  Airplane 

category  rating. 
61.161    Aeronautical  experience:  Rotorcraft 

category  and  helicopter  class  rating  with 

a  type  rating. 
61.163    Aeronautical  experience:  Powered- 

lift  category. 
61.165    Additional  aircraft  category  and 

class  ratings. 
61.167    General  privileges  and  limitations. 
61.169    (Reserved). 
61.171    (Reserved]. 

Subpart  H—fllgl)t  Instructors 

61,181    Applicability. 

61.183    Eligibility  requirements. 

61.185    Aeronautical  knowledge. 

61.187    Flight  proficiency. 

61.189    Flight  instructor  records. 

61.191    Additional  flight  instructor  ratings, 

61.193    FUght  instructor  endorsements  and 

authorizations. 
61.195    Flight  instructor  limitations  and 

qualifications. 
61.197    Renewal  of  flight  instructor 

certificates. 
61.199    Expired  flight  instructor  certificates 

and  ratings. 
61.201    Conversion  to  the  current  flight 

instructor  ratings. 

Subpart  I— Ground  Instructors 

61.211    Applicability. 
61.213    Eligibility  requirements. 
61.215    Aeronautical  knowledge. 
61.217    Ground  instructor  proficiency. 
61.219    Ground  instructor  records. 
61.221    Additional  ground  instructor 

ratings. 
61.223    Ground  instructor  endoraements  and 

authorizations. 
61.225    Recency  of  experience  for  a  holder 

of  a  ground  instructor  certificate. 
61.227    Conversion  to  current  ground 

instructor  ratings. 

Subpart  A— General 

§«1.1    Applicability. 

(a)  This  part  prescribes  the 
requirements  for  issuing  pi)ot,  flight 
instructor,  and  groimd  instructor 
certificates  and  ratings,  the  conditions 
under  which  those  certificates  and 
ratings  are  necessary,  and  the 
authorizations,  privileges,  and 
limitations  of  those  certificates  and 
ratings. 

(b)  This  part  prescribes  the 
requirements  for  issuing  pilot,  flight 
instructor,  and  ground  instructor 
certificates  and  ratings  for  persons  who 
have  taken  courees  approved  by  the 
Administrator  imder  other  parts  of  this 
chapter. 

§  61.1a    Clarification  of  terms. 

For  the  purposes  of  this  part: 
(a)  Aeronautical  experience  means 
pilot  time  obtained  in  an  aircraft,  flight 


simulator,  or  flight  training  device  for 
meeting  the  appropriate  training  and 
flight  time  for  an  airman  certificate, 
rating,  flight  review,  or  recency  of  flight 
experience,  of  this  part. 

(b)  Airman  certificate  means  al)  pilot 
certificates  (other  than  a  student  pilot 
certificate),  flight  instructor  certificates, 
and  ground  instructor  certificates  issued 
under  this  part. 

(c)  Authorized  ground  instructor 
means — 

(1)  A  person  who  holds  a  ciurent 
groimd  instructor  certificate  issued 
imder  this  part  with  ratings  that  apply 
to  the  training  being  given,  and  that 
peraon  is  authorized  by  the 
Administrator  to  give  the  training;  or 

(2)  Any  other  peraon  authorized  by 
the  Administrator  to  give  ground 
training  imder  this  part  in  accordance 
with  privileges  and  limitations  specified 
by  the  Administrator. 

(d)  Authorized  flight  instructor 
means — 

(1)  A  pereon  who  holds  a  current 
flight  instructor  certificate  issued  under 
this  chapter  with  ratings  that  apply  to 
the  training  being  given,  and  that  person 
is  authorized  by  the  Administrator  to 
give  the  training;  or 

(2)  Any  other  person  authorized  by 
the  Administrator  to  give  flight  training 
under  this  part  in  accordance  with 
privileges  and  limitations  specified  by 
the  Administrator. 

(e)  Cross-country  time  means  that 
time  obtained  in  actual  flight  and, 
except  as  provided  in  paragraph  (f)(3)  of 
this  section,  each  flight  must  include  a 
landing  at  a  point  other  than  the  point 
of  departure,  and — 

(1)  The  person  must — 

(i)  Hold  a  private,  commercial  pilot, 
or  airline  transport  certificate  issued 
under  this  part;  and 

(ii)  Have  used  dead  reckoning, 
pilotage,  electronic  navigation  aids,  or 
radio  aids  to  navigate  to  the  landing 
point. 

(2)  For  the  purpose  of  meeting  the 
cross-country  time  eligibility 
requirements  for  a  private  or 
commercial  pilot  certificate  or  an 
instrument  rating,  the  person  must  have 
obtained  the  time  in  actual  flight,  and — 

(i)  The  point  of  landing  must  be  at 
least  a  straight-line  distance  of  more 
than  50  nautical  miles  fixim  the  point  of 
departure;  and 

(ii)  Dead  reckoning,  piiotage, 
electronic  navigation  aids,  or  radio  aids 
were  used  to  navigate  to  the  landing 
point. 

(3)  For  a  military  pilot,  who  holds  or 
is  qualified  for  a  private  or  commercial 
pilot  certificate  imder  §61.73  of  this 
part,  cross-country  time  is  that  time 
obtained — 


(i)  In  actual  flight  in  a  military 
aircraft;  and 

(ii)  On  a  flight  that  is  at  least  a 
straight-line  distance  of  more  than  50 
nautical  miles  from  the  point  of 
departure,  and  dead  reckoning,  pilotage, 
electronic  navigation  aids,  or  radio  aids 
were  used  for  navigation. 

(0  Examiner  means  any  person  who  is 
authorized  by  the  Administrator  to 
conduct  a  practical  test  for  an  airman 
certificate  or  rating  issued  under  this 
part,  or  a  peraon  who  is  authorized  to 
conduct  a  knowledge  test  under  this 
part. 

(g)  Flight  training  means  that  training, 
other  than  ground  training,  received 
from  an  authorized  flight  instructor  in 
actual  flight  in  an  aircraft. 

(h)  Ground  training  means  that 
training,  other  than  flight  training, 
received  from  an  authorized  ground  or 
flight  instructor. 

(i)  Instrument  approach  means  an 
approach  procedure,  defined  in  part  97 
of  this  chapter,  that  is  conducted  to  an 
established  minimum  descent  altitude 
(MDA)  or  decision  height  (DH),  or  if 
necessary,  to  a  higher  altitude  selected 
by  the  air  traffic  control  (ATC)  facifity 
with  jurisdiction  over  that  airepace  for 
safety  reasons. 

(j)  Instrument  Training  means  that 
time  in  which  instrument  training  is 
received  from  an  authorized  flight 
instructor  under  actual  or  simulated 
instrument  flight  conditions. 

(k)  Knowledge  Test  means  a  test  on 
the  aeronautical  knowledge  areas 
required  for  an  airman  certificate  or 
rating  that  can  be  administered  in  a 
written  form  or  by  computer. 

(1)  Pilot  Time  means  mat  time  in 
which  a  peraon  operates  as  a  required 
pilot,  receives  training  frt>m  an 
authorized  instructor,  gives  training  as 
an  authorized  flight  instructor  in  an 
aircraft,  or  gives  training  as  an 
authorized  flight  or  ground  instructor  in 
an  approved  flight  simulator,  or 
approved  flight  training  device. 

(m)  Practical  test  means  a  test  on  the 
approved  areas  of  operations  for  an 
airman  certificate,  a  rating,  or  an 
authorization  that  is  conducted  by 
having  the  applicant  respond  to 
questions  and  demonstrate  maneuvere 
in  actual  flight,  an  approved  flight 
simulator,  or  approved  flight  training 
device. 

(n)  Supervised  PIC  time  is  flight  time 
in  an  aircraft  that  applies  to  either  a 
student  pilot  or  pilot  who  is  not  rated 
in  the  aircraft  flown,  but  is  under  the 
supervision  and  authorization  of  an 
authorized  flight  instructor  to  conduct 
the  flight.  Depending  on  the  crew 
compliment  specifications  set  forth  in 
the  aircraft's  flight  manual,  the  flight 
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instructor  may  be  onboard  the  aircraft  in 
an  assigned  crewmemtjer  position.  In 
those  cases,  the  flight  instructor  shall 
act  in  the  capacity  of  an  assigned  crew 
member  and  evaluate  the  person's 
ability  to  act  as  a  pilot  in  command. 

(0)  Training  time  means  training 
received  in  actual  flight  from  an 
authorized  flight  instructor,  on  the 
ground  from  an  authorized  groimd  or 
flight  instructor,  or  in  a  flight  simulator 
or  flight  training  device  from  an 
authorized  ground  or  flight  instructor. 

S  61 .2    Certification  of  foreign  pilots,  flight 
Instructors,  and  ground  instructors. 

(a)  Except  as  provided  for  in 
paragraph  (b)  of  this  section,  an  airman 
certificate  may  not  be  issued  to  a  person 
who  is  not  a  citizen  of  the  United  States 
or  a  resident  alien  of  the  United  States 
unless  that  person  satisfactorily 
accomplishes  the  appropriate 
knowledge  or  practical  test  within  the 
United  States. 

(b)  A  person  who  is  not  a  citizen  of 
the  United  States  or  a  resident  aUen  of 
the  United  States  may  be  issued  an 
airman  certificate,  and  the  knowledge 
and  practical  test  for  that  certificate  may 
be  administered  outside  the  United 
States  when: 

(1)  The  Administrator  determines  the 
person  needs  a  pilot  certificate  to 
operate  as  a  required  pilot  crewmember 
of  a  civil  aircraft  of  U.S.  registry; 

(2)  The  Administrator  determines  the 
person  needs  a  flight  instructor  or 
ground  instructor  certificate  to  train 
persons  who  are  citizens  or  resident 
aliens  of  the  United  States; 

(3)  The  certificate  is  for  an  addition  of 
a  category,  class,  instrument,  or  type 
rating  onto  an  existing  U.S.  pilot 
certificate,  and  provided  the  certificate 
is  not  one  that  was  issued  on  the  basis 
of  a  foreign  pilot  Ucense; 

(4)  The  certificate  is  for  an  addition, 
renewal,  or  reinstatement  of  a  category, 
class,  or  instrument  rating  onto  an 
existing  U.S.  flight  instructor  certificate; 
or 

(5)  The  certificate  is  for  an  addition, 
renewal,  or  reinstatement  of  a  category 
rating  onto  an  existing  U.S.  ground 
instructor  certificate. 

§61.3    Requirement  for  certificates, 
ratings,  and  autttorizations. 

(a)  Pilot  certificate.  Persons  may  not 
act  as  pilot  in  command  or  in  any  other 
capacity  as  a  required  pilot  of  a  civil 
aircraft  of  U.S.  registry,  unless  they  have 
a  valid  airman  certificate  in  their 
physical  possession  or  readily 
accessible  in  the  aircraft  when 
exercising  the  privileges  of  their  airman 
certificate. 

(b)  Required  pilot  certificate  for 
operating  a  foreign  registered  aircraft. 


Persons  may  not  act  as  pilot  in 
command  or  in  any  other  capacity  as  a 
required  pilot  of  a  civil  aircraft  of 
foreign  registry  within  the  United 
States,  unless  their  airman  certificate: 

(1)  Is  vaUd  and  in  their  physical 
possession,  or  readily  accessible  in  the 
aircraft  when  exercising  the  privileges 
of  their  airman  certificate;  and 

(2)  Has  been  issued  under  this  part  or 
by  the  country  in  which  the  aircraft  is 
registered. 

(c)  Medical  certificate. 

(1)  Except  as  provided  for  in 
paragraph  (c)(2)  of  this  section,  a  person 
who  is  serving  as  a  required 
crewmember  under  any  part  of  this 
chapter  must  have  a: 

(i)  Current  and  appropriate  medical 
certificate  that  has  been  issued  under 
part  67  of  this  chapter;  and 

(ii)  Medical  certificate  in  the  person's 
physical  possession  or  readily 
accessible  in  the  aircraft  when 
exercising  the  privileges  of  that  airman 
certificate. 

(2)  A  person  is  not  required  to  meet 
the  requirements  of  paragraph  (c)(1)  of 
this  section,  if  that  person: 

(i)  Is  holding  a  pilot  or  flight 
instructor  certificate  with  a  balloon  or  a 
glider  rating  and  is  piloting  or  training 
in  a  balloon  or  a  glider  as  appropriate; 

(ii)  Is  a  student  pilot  who  is  seeking 
a  recreational  pilot  certificate,  or  who  is 
seeking  a  pilot  certificate  with  a  glider 
category  rating  or  balloon  class  rating; 

(iii)  Is  exercising  the  privileges  of  a 
recreational  pilot  certificate; 

(iv)  Is  exercising  the  privileges  of  a 
flight  instructor  certificate,  provided  the 
person  is  not  serving  as  a  required 
crewmember  or  as  the  pilot-in- 
command; 

(v)  Is  exercising  the  privileges  of  a 
ground  instructor  certificate; 

(vi)  Is  operating  an  aircraft  within  a 
foreign  country  with  a  pilot  certificate 
issued  by  that  country  and  is  using  that 
foreign-issued  pilot  license  and  medical 
certificate;  or 

(vii)  Is  operating  an  aircraft  with  a 
U.S.  pilot  certificate  issued  on  the  basis 
of  a  foreign  pilot  license,  issued  imder 
§  61.75  of  this  part,  and  holds  a  current 
medical  certificate  issued  by  the  foreign 
country  that  issued  the  foreign  pilot 
license. 

(d)  Flight  instructor  certificate. 

(1)  Persons  who  hold  a  flight 
instructor  certificate  must  have  that 
certificate  in  their  physical  possession 
or  readily  accessible  in  the  aircraft  when 
exercising  the  privileges  of  that  flight 
instructor  certificate. 

(2)  Except  as  provided  in  paragraphs 
(d)  (3)  and  (4)  of  this  section,  no  person 
other  than  the  holder  of  a  flight 
instructor  certificate  with  the 


appropriate  rating  on  that  certificate  or 
a  person  authorized  by  the 
Administrator  may: 

(i)  Give  training  required  to  qualify  a 
person  for  supervised  PIC  flight  and 
supervised  PIC  cross-country  flight; 

(ii)  Endorse  on  a  pilot,  flight 
instructor,  or  ground  instructor 
certificate  or  rating  issued  under  this 
part; 

(iii)  Endorse  a  pilot  logbook  to  show 
training  given;  or 

(iv)  Endorse  a  student  pilot  certificate 
or  logbook  for  supervised  PIC  operating 
privileges. 

(3)  A  flight  instructor  certificate  is  not 
necessary  if: 

(i)  The  training  is  in  accordance  with 
a  part  121  or  part  135  air  carrier 
approved  training  program; 

(ii)  The  training  is  given  by  the  holder 
of  an  airline  transport  pilot  certificate 
under  part  121  or  135  of  this  chapter; 
and 

(iii)  The  person  receiving  the  training 
and  the  person  giving  the  training  are 
employees  of  that  air  carrier. 

(4)  A  flight  instructor  certificate  is  not 
necessary  if  the  training  is  given  by  an 
instructor  as  prescribed  in  §  61.41  of 
this  part. 

(e)  Instrument  rating.  Except  as 
provided  for  in  paragraph  (k)(4)  of  this 
section,  no  person  may  act  as  pilot  in 
command  of  a  civil  aircraft  under  IFR  or 
in  weather  conditions  less  than  the 
minimums  prescribed  for  VFR  flight 
unless  that  person  holds: 

(1)  The  appropriate  aircraft  category, 
class,  type,  if  required,  and  instrument 
rating  on  that  person's  pilot  certificate 
for  the  aircraft  being  flown; 

(2)  An  airline  transport  pilot 
certificate  with  the  appropriate  aircraft 
category,  class,  and  type  rating,  if 
required,  for  the  aircraft  being  flown;  or 

(3)  For  a  glider,  the  appropriate  glider 
class  rating  on  that  person's  pilot 
certificate  and: 

(i)  An  airplane  single-engine  class 
rating  with  an  instrument-airplane 
single-engine  rating;  or 

(ii)  An  airline  transport  pilot 
certificate  with  an  airplane  single- 
engine  class  rating. 

(0  Category  II  pilot  authorization. 
Except  as  proyided  in  paragraph  (f)(3)  of 
this  section,  no  person  may  act  as  a 
required  pilot  flight  crewmember  of  a 
civil  aircraft  in  a  Category  II  operation 
imless  that  person  meets  the  following 
requirements  of  this  paragraph: 

(1)  The  pilot  in  command  must  hold 
a  current  Category  II  pilot  authorization 
for  that  type  aircraft,  and — 

(i)  Hold  a  private  pilot  or  commercial 
pilot  certificate  with  an  instrument 
rating  or  an  airline  transport  pilot 
certificate,  appropriate  to  the  category 
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and  class  of  aircraft  to  be  flown,  and 
hold  a  current  Category  II  pilot 
authorization  for  that  type  aircraft;  or 

(ii)  For  a  civil  aircraft  of  foreign 
registry,  be  authorized  by  the  country 
where  the  aircraft  is  registered  to 
conduct  Category  II  operations. 

(2)  The  second  in  command  must — 
(i)  Hold  a  private  pilot  or  commercial 

pilot  certificate  with  an  instrument 
rating,  or  an  airline  transport  pilot 
certificate,  appropriate  to  the  category 
and  class  of  aircraft  to  be  flown. 

(ii)  For  a  civil  aircraft  of  foreign 
registry,  be  authorized  by  the  country 
where  the  aircraft  is  registered  to 
conduct  Category  II  operations  as  a 
second  in  command. 

(3)  paragraphs  (f)(1)  and  (f)(2)  of  this 
section  do  not  apply  to  pilots 
conducting  Category  n  of)erations  under 
part  121  or  part  135  of  this  chapter. 

(g)  Category  A  aircraft  authorization. 
The  Administrator  may  issue  a 
certificate  of  authorization  for  a 
Category  II  operation  to  the  pilot  of  a 
small  aircraft  that  is  a  Category  A 
aircraft,  as  identified  in  §  97.3(b)(1)  of 
this  chapter  if: 

(1)  The  Administrator  determines  the 
Category  II  operation  can  be  performed 
safely  by  that  pilot  under  the  terms  of 
the  certificate  of  authorization;  and 

(2)  The  Category  n  operation  does  not 
involve  the  carriage  of  persons  or 
property  for  compensation  or  hire. 

(h)  Ground  instructor  certificate. 

(1)  Each  person  who  holds  a  ground 
instructor  certificate  must  have  that 
certificate  in  their  physical  possession 
and  immediately  accessible  when 
exercising  the  privileges  of  that 
certificate. 

(2)  Except  as  provided  in  paragraph 
(d)  of  this  section,  no  person  other  than 
the  holder  of  a  ground  instructor 
certificate  with  the  appropriate  rating  on 
that  certificate  or  a  person  authorized  by 
the  Administrator  may: 

(i)  Give  ground  training  required  to 
qualify  a  person  for  supervised  PIC 
flight  and  supervised  PIC  cross-coimtry 
flight; 

(ii)  Give  an  endorsement  on  a  pilot, 
flight  instructor,  or  ground  instructor 
certificate  or  rating,  issued  imder  this 
part;  or 

(iii)  Endorse  a  pilot  logbook  to  show 
training  given. 

(i)  Age  limitation.  A  person  who  is  60 
years  of  age  or  older  and  who  holds  an 
airmen  certificate,  issued  in  accordance 
with  this  part,  may  not  act  as  a  required 
pilot  crewmember  while  engaging  in 
any  scheduled  international  air  services, 
non-scheduled  international  air 
transportation,  or  common  carriage 
operation  for  compensation  or  hire  in  a 
civil  aircraft  having  a: 


(1)  Passenger  seating  configuration  of 
more  than  30  seats,  excluding  any 
required  crewmember  seat;  or 

(2)  Payload  capacity  of  more  than 
7500  poimds  (3400  kg). 

(j)  Special  purpose  pilot 
authorization.  Persons  that  are  required 
to  hold  a  special  purpose  pilot 
authorization,  issued  in  accordance 
with  §  61.77  of  this  part,  must  have  that 
authorization  and  their  foreign  pilot 
license  in  their  physical  possession  or 
have  it  readily  accessible  in  the  aircraft, 
when  exercising  the  privileges  of  that 
authorization. 

(k)  Until  (insert  date  2  years  after  the 
effective  date  of  the  final  rule],  a  person 
with  a  commercial  pilot  certificate  with 
a  lighter-than-air  category  rating,  which 
was  issued  prior  to  [insert  effective  date 
of  the  final  rule],  may: 

(1)  Give  training  in  an  airship  or  a 
balloon  for  the  issuance  of  a  certificate 
or  rating; 

(2)  Give  an  endorsement  on  a  pilot, 
flight  instructor,  or  ground  instructor 
certificate  for  an  airship  or  balloon; 

(3)  Endorse  a  student  pilot  certificate 
or  logbook  for  supervised  PIC  operating 
privileges  in  an  airship  or  balloon;  and 

(4)  Act  as  pilot  in  command  of  an 
airship  under  IFR  or  in  weather 
conditions  less  than  the  minimum 
prescribed  for  VFR  flight,  if  the  person 
holds  an  airship  class  rating. 

(1)  Inspection  of  certificate.  Each 
person  who  holds  an  airman  certificate, 
medical  certificate,  authorization,  or 
license  required  by  this  part  must 
present  it  for  inspection  upon  a  request 
bom: 

(1)  The  Administrator; 

(2)  An  authorized  representative  of 
the  National  Transportation  Safety 
Board;  or 

(3)  Any  Federal,  State,  or  local  law 
enforcement  officer. 

§61.5    Certificates  and  ratings  issued 
under  this  part 

(a)  The  following  certificates  are 
issued  under  this  part  to  an  applicant 
who  satisfactorily  accomplishes  the 
training  and  certification  requirements 
for  the  certificate  sought: 

(1)  Pilot  certificates — 
(i)  Student  pilot. 

(ii)  Recreational  pilot, 
(iii)  Private  pilot, 
(iv)  Commercial  pilot, 
(v)  Airline  transport  pilot. 

(2)  Flight  instructor  certificates. 

(3)  Ground  instructor  certificates. 

(b)  The  following  ratings  are  placed 
on  a  pilot  certificate  (other  than  student 
pilot)  when  an  applicant  satisfactorily 
accomplishes  the  training  and 
certification  requirements  for  the  rating 
sought: 


(1)  Aircraft  category  ratings— 
(i)  Airplane. 

(ii)  Rotorcraft. 
(iii)  Glider, 
(iv)  Lighter-than-air. 
(v)  Powered  lift. 

(2)  Airplane  class  ratings — 
(i)  Single-engine  land. 

(ii)  Multiengine  land, 
(iii)  Single-engine  sea. 
(iv)  Multiengine  sea. 

(3)  Rotorcraft  class  ratings — 
(i)  Helicopter. 

(ii)  Gyroplane. 

(4)  Glider  class  ratings — 
(i)  Powered. 

(ii)  Nonpowered. 

(5)  Lighter-than-air  class  ratings — 
(i)  Airship. 

(ii)  Balloon. 

(6)  Aircraft  type  ratings  include  the 
following — 

(i)  Large  aircraft  other  than  lighter- 
than-air. 
(ii)  Turbojet-powered  airplanes.     _ 
(iii)  Other  aircraft  tyj>e  ratings 
specified  by  the  Administrator  through 
the  aircraft  type  certification 
procedures. 

(7)  Instrument  ratings  (on  private  and 
commercial  pilot  certificates  only) 
include  the  following — 

(i)  Instrument — airplane  single- 
engine, 
(ii)  Instrument — airplane  multiengine. 
(iii)  Instnmjent — helicopter, 
(iv)  Instrument — airship, 
(v)  Instrument — powered-lift. 

(c)  The  following  ratings  are  placed 
on  a  flight  instructor  certificate  when  an 
applicant  satisfactorily  accomplishes 
the  training  and  certification 
requirements  for  the  rating  sought: 

(1)  Aircraft  category  ratings — 
(i)  Airplane. 

(ii)  Rotorcraft. 
(iii)  GUder. 
(iv)  Lighter-than-air. 
(v)  Powered-lift. 

(2)  Airplane  class  ratings — 
(i)  Single-engine. 

(ii)  Multiengine. 

(3)  Rotorcraft  class  ratings — 
(i)  Helicopter. 

(ii)  Gyroplane. 

(4)  Glider  class  ratings — 
(i)  Powered. 

(ii)  Nonpowered. 

(5)  Lighter-than-air  class  ratings — 
(i)  Airship. 

(ii)  Balloon. 

(6)  Instrument  ratings — 

(i)  Instrument — airplane  single- 
engine, 
(ii)  Instrument — airplane  multiengine. 
(iii)  Instrument — helicopter, 
(iv)  Instrument — airship, 
(v)  Instrument — powered  lift. 

(d)  The  following  ratings  are  placed 
on  a  ground  instructor  certificate  when 
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an  applicant  satisfactorily  accomplishes 
the  training  and  certification 
requirements  for  the  rating  sought: 

U)  Aircraft  category  ratings — 

(i)  Airplane. 

(ii)  Rotorcrait. 

(iii)  Glider. 

(iv)  Lighter-than-air. 

(v)  Powered  lift. 

(2)  Instrument  rating. 

(e)  Until  [insert  date  2  years  from 
eff'ective  date  of  the  final  rule]: 

(1)  A  person  who  holds  a  pilot 
certificate  that  does  not  bear  the  ciurent 
ratings  found  in  paragraphs  (b)(4), 
(b)(7)(i).  (b)(7)(ii).  or  (b)(7)(iv)  of  this 
section,  may  exchange  that  pilot 
certificate  for  a  certificate  with  the  new 
rating  added  by  meeting  the 
requirements  of  this  paragraph. 

(2)  A  person  who  holds  a  commercial 
pilot  certificate  with  a  lighter-than-air 
category  and  an  airship  class  rating  may 
exchange  that  certificate  for  a  certificate 
with  an  instrument — airship  rating, 
provided  that  person  has — 

(i)  Received  an  endorsement.fitim  an 
authorized  flight  instructor  who  holds 
an  instrument — airship  rating  on  the 
flight  instructor  certificate,  and  that 
flight  instructor  has  observed  that 
person  {>erform  10  hours  of  pilot-in- 
command  time  in  an  airship  under  IFR; 
or 

(ii)  Passed  an  instrument  proficiency 
test  in  an  airship  given  by  an  examiner 
and  required  by  §  61.57(e)  of  this  part. 

(f)  Until  [insert  date  2  years  from 
effective  date  of  the  final  rule),  a  person 
who  holds  a  private  or  commercial  pilot 
certificate  with  an  airplane  category 
rating  and  an  instrument  rating  that 
does  not  bear  the  airplane  instrument 
ratings  of  paragraph  (b)(7)(i)  or  (b)(7)(ii) 
of  this  section  may  exchange  that 
certificate  for  a  private  or  commercial 
pilot  certificate,  as  appropriate,  with  an: 

(1)  Instrument-airplane  single  engine 
rating,  provided  that  person  has  an 
airplane  single-engine  class  rating  and 
has  satisfactorily  accomplished  the 
practical  test  for  an  instnunent  rating  in 
a  single-engine  or  multiengine  airplane; 
and 

(2)  Instnunent-airplane  multiengine 
rating,  provided  that  person  has  an 
airplane  multiengine  class  rating  and 
has  satisfactorily  accomplished  the 
practical  test  for  an  instrument  rating  in 
a — 

(i)  Multiengine  airplane;  or 
(ii)  Single-engine  airplane  and  also 
demonstrated  instrument  proficiency 
during  the  practical  test  for  the 
multiengine  class  rating  such  that  the 
person's  certificate  does  not  bear  the 
limitation  "Airplane  Multiengine  VFR 
Onlv." 

(g)  A  person  who  holds  a  commercial 
or  private  pilot  certificate  with  a  glider 


category  rating  may  exchange  that 
certificate  for  one  with  the  current 
nonpowered  glider  class  rating  and 
without  a  further  showing  of 
proficiency,  provided  that  person: 

(1)  Holds  a  glider  category  rating;  and 

(2)  Has  passed  a  practical  test  in  a 
nonpowered  glider. 

(h)  A  person  who  holds  a  commercial 
or  private  pilot  certificate  may  exchange 
that  certificate  for  one  with  the  current 
powered  glider  class  rating  and  without 
a  further  showing  of  proficiency, 
provided  that  person: 

(1)  Holds  a  glider  category  rating;  and 

(2)  Has  passed  a  practical  test  in  a 
powered  glider. 

§  81 .7   Obsolete  certificates  and  ratings. 

(a)  The  holder  of  a  iree  balloon  pilot 
certificate  issued  before  November  1, 
1973,  may  not  exratiise  the  privileges  of 
that  certificate. 

(b)  The  holder  of  a  pilot  certificate 
that  bears  any  of  the  following  category 
ratings  without  an  associated  class 
rating,  may  not  exercise  the  privileges  of 
that  category  rating: 

(1)  Rotorcraft. 

(2)  Lighter-than-air. 

(3)  Helicopter. 

(4)  Autogiro. 

(c)  After  [insert  date  2  years  from 
effective  date  of  the  final  rule],  the 
holder  of  the  following  certificates  or 
ratings  may  not  exercise  the  privileges 
of  those  certificates  and  ratings: 

(1)  Airplane — instrument  rating. 

(2)  Glider  category  without  a  class 
rating. 

(3)  Basic  ground  instructor. 

(4)  Advanced  grovuid  instructor. 

(5)  Instrument  ground  instructor. 

S  61 .9    Written  syllabus  for  conducting 
training. 

An  authorized  ground  or  flight 
instructor,  as  appropriate;  who  provides 
training  for  an  airman  certificate  or 
rating  issued  under  this  part  must: 

(a)  Use  a  written  syllabus  for 
conducting  that  training,  and  that 
syllabus  must  contain  the  following 
information — 

(1)  A  siunmary  of  the  total  training 
time  in  the  syllabus; 

(2)  A  planned  training  time  schedule 
for  each  lesson; 

(3)  A  detailed  description  of  the 
training  to  be  covered  in  each  lesson; 
and 

(4)  The  aeronautical  knowledge  areas 
and  approved  areas  of  operation  that  are 
appropriate  to  the  airman  certificate  and 
rating  sought  and  required  by  this  part. 

(b)  Ensure  that  the  written  syllabus 
contains  all  of  the  aeronautical 
knowledge  areas  and  approved  areas  of 
operation  that  apply  to  the  airman 


certificate  and  rating  sought  and 
required  by  this  part; 

(c)  Furnish  a  copy  of  the  written 
syllabus  to  the  student  before  that 
student  commences  the  training 
program; 

(d)  Ensudre  that  the  student  has 
accomplished  all  lessons  of  the  written 
syllabus  before  endorsing  that  student 
for  the  appropriate  knowledge  or 
practical  test  for  a  certificate  or  rating; 

(e)  Maintain  a  copy  of  the  written 
syllabus  and  make  it  available  for 
inspection  by  the  Administrator  upon 
request;  and 

(f)  Provide  the  student  with  an 
itemized  written  record  of  the  training 
accomplished  when  that  student 
accomplishes  the  training  syllabus  or 
decides  to  terminate  training. 

§61.11    Expired  pilot  certificates  and 
reissuance. 

(a)  No  person  who  holds  an  expired 
pilot  certificate  or  rating  may  act  as  a 
pilot  and/or  exercise  the  privileges  of 
that  pilot  certificate  and  rating^ 

(b)  The  following  pilot  certificates  and 
ratings  have  expired  and  may  not  be 
reissued: 

(1)  An  airline  transport  pilot 
certificate  issued  before  May  1, 1949,  or 
an  airline  transport  pilot-certificate  that 
contains  a  horsepower  limitation; 

(2)  A  private  or  commercial  pilot 
certificate  issued  before  July  1, 1945;  or 

(3)  A  pilot  certificate  with  a  lighter- 
than-air  or  bee  balloon  rating  issued 
before  July  1, 1945. 

(c)  A  pilot  certificate,  issued  on  the 
basis  of  a  foreign  pilot  license  will 
expire  on  the  date  the  foreign  license 
expires. 

fd)  An  airline  transport  pilot 
certificate  issued  after  April  30, 1949, 
that  bears  an  expiration  date  but  does 
not  contain  a  horsepower  limitation 
may  be  reissued  without  an  expiration 
date. 

(e)  A  private  or  commercial  pilot 
certificate  issued  after  Jime  30, 1945, 
that  bears  an  expiration  date  may  be 
reissued  without  an  expiration  date. 

(f)  A  pilot  certificate  with  a  lighter- 
than-air  or  free  balloon  rating  issued 
after  June  30, 1945,  that  bears  an 
expiration  date  may  be  reissued  without 
an  expiration  date. 

(g)  A  U.S.  pilot  certificate,  issued  on 
the  basis  of  a  foreign  pilot  license  that 
does  not  have  an  expiration  date,  may 
be  issued  without  an  expiration  date. 

§61.13    Awarding  of  airman  certificates, 
ratings,  and  authorizations. 

(a)  An  applicant  for  an  airman 
certificate  or  rating  under  this  part  must 
make  that  application  on  a  form  and  in 
a  manner  acceptable  to  the 
Administrator. 
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(b)  An  applicant  who  is  neither  a 
United  States  citizen  nor  a  resident 
ahen  of  the  United  States: 

(1)  Must  show  evidence  that  the 
appropriate  fee  prescribed  by  part  187  of 
this  chapter  has  been  paid  when  that 
person  applies  for  a — 

(i)  Student  pilot  certificate  that  is 
issued  outside  the  United  States;  or 

(ii)  Knowledge  or  practical  test  for  a 
U.S.  airman  certificate  or  rating  issued 
under  this  part,  if  the  test  is 
administered  outside  the  United  States. 

(2)  May  be  refused  issuance  of  any 
U.S.  airman  certificate  and  rating  by  the 
Administrator. 

(c)  Except  for  the  provisions  listed  in 
paragraph  (b)  of  this  section,  an 
applicant  who  satisfactorily 
accomplishes  the  training  and 
certification  requirements  for  the 
certificate  and  rating  sought  is  entitled 
to  receive  that  airman  certificate  and 
rating. 

(d)  Limitations. 

(1)  An  applicant  who  cannot  comply 
with  certain  approved  areas  of  operation 
required  on  the  practical  test  because  of 
physical  limitations  may  be  issued  an 
airman  certificate  and  rating  with  the 
appropriate  limitation  placed  on  the 
applicant's  airman  certificate  provided 
the: 

(i)  Applicant  is  able  to  meet  all  the 
other  certification  requirements  for  the 
airman  certificate  or  rating  sought; 

(ii)  Physical  limitation  has  been 
recorded  with  the  Federal  Aviation 
Administration  on  the  applicant's 
medical  records;  and 

(iii)  Administrator  determines  the 
applicant's  inability  to  perform  the 
particular  area  of  operation  will  not 
adversely  affect  safety. 

(2)  A  limitation  placed  on  a  person's 
airman  certificate  may  be  removed, 
provided  that  person  demonstrates 
satisfactory  proficiency: 

(i)  In  the  area  of  operation  appropriate 
to  the  airman  certificate  level  and  rating 
sou^t;  and 

(ii)  To  an  examiner. 

(e)  Category  II pilot  authorization. 

(1)  A  Category  n  pilot  authorization 
is: 

(i)  Issued  as  a  part  of  a  pilot's 
instrument  rating  or  airline  transport 
pilot  certificate;  and 

(ii)  Issued  originally  with  a  limitation 
of  1600  feet  runway  visual  readout  and 
a  150-foot  decision  height. 

(2)  The  limitation  in  paragraph 
(e)(l)(ii)  of  this  section  may  be  removed 
when  the  person  has,  within  the 
previous  6  calendar  months  fi-om  the 
month  Category  II  pilot  authorization  is 
issued,  performed  and  logged  3  Category 
n  approaches  to  a  landing  under  actual 
or  simulated  instrument  conditions  with 
a  150-foot  decision  height. 


(0  Unless  otherwise  authorized  by  the 
Administrator,  a  person  whose  airman 
certificate  has  been  suspended  may  not 
apply  for  any  airman  certificate  or  rating 
during  the  period  of  suspension. 

(g)  Unless  otherwise  authorized  by  the 
Administrator,  a  person  whose  pilot, 
flight  instructor,  or  ground  instructor 
certificate  has  been  revoked  may  not 
apply  for  any  airman  certificate  or  rating 
for  1  year  after  the  date  of  revocation. 

§61.14    Refusal  to  submit  to  a  drug  test 

(a)  This  section  applies  to: 

(1)  An  employee  who  performs  a 
function  listed  in  appendix  I  to  part  121 
of  this  chapter  for  a  part  119  certificate 
holder  operating  under  part  121  or  part 
135;  and 

(2)  An  employee  who  performs  a 
function  listed  in  appendix  I  to  part  121 
of  this  chapter  for  an  operator  as  defined 
in  §  135.1(c)  of  this  chapter.  An 
employee  of  a  person  conducting 
operations  of  foreign  civil  aircraft 
navigated  within  the  United  States 
pursuant  to  part  375  or  emergency  mail 
service  operations  pursuant  to  section 
405(h)  of  the  Federal  Aviation  Act  of 
1958  is  excluded  ft-om  the  requirements 
of  this  section. 

(b)  Refusal  by  the  holder  of  a 
certificate  issued  under  this  part  to  take 
a  test  for  a  drug  specified  in  appendix 

I  of  part  121  of  this  chapter,  when 
requested  by  an  employer  as  defined  in 
that  appendix  or  an  operator  as  defined 
in  §  135.1(c)  of  this  chapter,  and  under 
the  circumstances  specified  in  that 
appendix  is  grounds  for: 

(1)  Denial  of  an  application  for  any 
certificate  or  rating  issued  imder  this 
part  for  a  period  of  up  to  1  year  after  the 
date  of  that  refusal;  and 

(2)  Suspension  or  revocation  of  any 
certificate  or  rating  issued  under  this 
part. 

§  61 .1 5    Offenses  involving  alcohol  or 
drugs. 

(a)  A  conviction  for  the  violation  of 
any  Federal  or  state  statute  relating  to 
the  growing,  processing,  manufacture, 
sale,  disposition,  possession, 
transportation,  or  importation  of 
narcotic  drugs,  marijuana,  or  depressant 
or  stimulant  drugs  or  substances  is 
grounds  for: 

(1)  Denial  of  an  appUcation  for  any 
certificate  or  rating  issued  under  this 
part  for  up  to  1  year  after  the  date  of 
final  conviction;  or 

(2)  Suspension  or  revocation  of  any 
certificate  or  rating  issued  under  this 
part. 

(b)  Committing  an  act  prohibited  by 

§  91.17(a)  or  §91. 19(a)  of  this  chapter  is 
grounds  for: 

(1)  Denial  of  an  application  for  a 
certificate  or  rating  issued  under  this 


part  for  up  to  1  year  after  the  date  of  that 
act;  or 

(2)  Suspension  or  revocation  of  any 
certificate  or  rating  issued  under  this 
part. 

(c)  For  the  purposes  of  paragraphs  (d) 
and  (e)  of  this  section,  a  motor  vehicle 
action  means: 

(1)  A  conviction  after  November  29, 
1990,  for  the  violation  of  any  Federal  or 
state  statute  relating  to  the  operation  of 
a  motor  vehicle  while  intoxicated  by 
alcohol  or  a  drug,  while  impaired  by 
alcohol  or  a  drug,  or  while  under  the 
influence  of  alcohol  or  a  drug; 

(2)  The  cancellation,  suspension,  or 
revocation  of  a  license  to  operate  a 
motor  vehicle  by  a  state  after  November 
29, 1990,  for  a  cause  related  to  the 
operation  of  a  motor  vehicle  while 
intoxicated  by  alcohol  or  a  drug,  while 
impaired  by  alcohol  or  a  drug,  or  while 
under  the  influence  of  alcohol  or  a  drug; 
or 

(3)  The  denial  after  November  29, 
1990,  of  an  application  for  a  license  to 
operate  a  motor  vehicle  by  a  state  for  a 
cause  related  to  the  operation  of  a  motor 
vehicle  while  intoxicated  by  alcohol  or 
a  drug,  while  impaired  by  alcohol  or  a 
drug,  or  while  imder  the  influence  of 
alcohol  or  a  drug. 

(d)  Except  for  a  motor  vehicle  action 
that  results  from  the  same  incident  or 
arises  out  of  the  same  factual 
circumstances,  a  motor  vehicle  action 
occurring  within  3  years  of  a  previous 
motor  vehicle  action  is  grounds  for: 

(1)  Denial  of  an  application  for  any 
certificate  or  rating  issued  under  this 
part  for  up  to  1  year  after  the  date  of  the 
last  motor  vehicle  action;  or 

(2)  Suspension  or  revocation  of  any 
certificate  or  rating  issued  under  this 
part. 

(e)  Each  p>erson  holding  a  certificate 
issued  under  this  part  shall  provide  a 
written  report  of  each  motor  vehicle 
action  to  the  FAA,  Civil  Aviation 
Security  Division  (AAC-700),  P.O.  Box 
25810,  Oklahoma  City,  OK  73125,  not 
later  that  60  days  after  the  motor  vehicle 
action.  The  report  must  include: 

(1)  The  person's  name,  address,  date 
of  birth,  and  airman  certificate  number; 

(2)  The  type  of  violation  that  resulted 
in  the  conviction  or  the  administrative 
action; 

(3)  The  date  of  the  conviction  or 
administrative  action; 

(4)  The  state  that  holds  the  record  of 
conviction  or  administrative  action;  and 

(5)  A  statement  of  whether  the  motor 
vehicle  action  resulted  from  the  same 
incident  or  arose  out  of  the  same  factual 
circumstances  related  to  a  previously 
reported  motor  vehicle  action. 

(f)  Failure  to  comply  with  paragraph 
(e)  of  this  section  is  grounds  for: 
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(1)  Denial  of  an  application  for  any 
certificate  or  rating  issued  under  this 
part  for  up  to  1  year  after  the  date  of  the 
motor  vehicle  action;  or 

(2)  Suspension  of  revocation  of  any 
certificate  or  rating  issued  under  this 
part. 

§61.16    Refusal  to  submit  to  an  alcohol 
tsst  or  to  furnish  test  results. 

A  refusal  to  submit  to  a  test  to 
indicate  the  percentage  by  weight  of 
alcohol  in  the  blood,  when  requested  by 
a  law  enforcement  officer  in  accordance 
with  §  91.17(c)  of  this  chapter,  or  a 
refusal  to  furnish  or  authorize  the 
release  of  the  test  results  requested  by 
the  Administrator  in  accordance  with 
§  91.17(c)  or  (d)  of  this  chapter,  is 
grounds  for: 

(a)  Denial  of  an  application  for  any 
certificate  or  rating  issued  under  this 
part  for  up  to  1  year  after  the  date  of  that 
refusal:  or 

(b)  Suspension  or  revocation  of  any 
certificate  or  rating  issued  imder  this 
part. 

§  61 .1 7   Temporary  certificate. 

(a)  A  temporary  pilot  or  flight 
instructor  certificate,  or  rating,  is  issued 
for  up  to  120  days,  at  which  time  a 
permanent  certificate  will  be  issued  to 

a  person  whom  the  Administrator  finds 
qualified  under  this  part. 

(b)  A  temporary  pilot  or  flight 
instructor  certificate,  or  rating,  expires: 

(1)  On  the  expiration  date  shown  on 
the  certificate; 

(2)  Upon  receipt  of  the  permanent 
certificate;  or 

(3)  Upon  receipt  of  a  notice  that  the 
certificate  or  rating  sought  is  denied  or 
revoked. 

§  61 .1 9    Duration  of  pHot  and  instructor 
certificatss. 

(a)  General.  The  holder  of  a  certificate 
with  an  expiration  date  may  not,  after 
that  date,  exercise  the  privileges  of  that 
certificate. 

(b)  Student  pilot  certificate.  A  student 
pilot  certificate  expires  24-calendar 
months  from  the  month  in  which  it  is 
issued. 

(c)  Other  pilot  certificates.  A  pilot 
certificate  (other  than  a  student  pilot 
certificate),  issued  under  this  part,  is 
issued  without  a  specific  expiration 
date.  Hie  holder  of  a  pilot  certificate 
(issued  on  the  basis  of  a  foreign  pilot 
license)  may  exercise  the  privileges  of 
that  certificate  only  while  that  person's 
foreign  pilot  license  is  effective. 

(d)  Flight  instructor  certificate.  A 
flight  instructor  certificate: 

(1)  Is  effective  only  while  the  hdlder 
has  a  ourent  pilot  certificate;  and 


(2)  Expires  24-calendar  months  from 
the  month  in  which  it  was  issued  or 
renewed. 

(e)  Ground  instructor  certificate.  A 
groimd  instructor  certificate,  issued 
under  this  part,  is  issued  without  a 
specific  expiration  date. 

(f)  Surrender,  suspension,  or 
revocation.  Any  certificate  issued  under 
this  part  ceases  to  be  effective  if  it  is 
surrendered,  suspended,  revoked,  or 
otherwise  terminated. 

(g)  Return  of  certificates.  The  holder 
of  any  certificate,  issued  under  this  part, 
that  has  been  suspended,  revoked,  or 
otherwise  terminated  must  return  that 
certificate  to  the  FAA  when  requested  to 
do  so  by  the  Administrator. 

§  61 .21    Duration  of  a  Category  II  pilot 
authorization. 

(a)  A  Category  11  pilot  authorization 
expires  6-calendar  months  from  the 
month  in  which  it  was  issued  or 
renewed. 

(b)  Upon  passing  a  practical  test  for  a 
Category  II  pilot  authorization,  the 
authorization  may  be  renewed  for  each 
type  aircraft  for  the  authorization  held. 

(c)  A  Category  II  pilot  authorization 
for  a  specific  type  aircraft  for  which  an 
authorization  is  heldwill  not  be 
renewed  beyond  12-calendar  months 
from  the  month  the  practical  test  was 
accomplished  in  that  type  aircraft. 

(d)  If  the  holder  of  a  Category  II  pilot 
authorization  satisfactorily 
accomplishes  the  practical  test  for  a 
renewal  in  the  month  before  the 
authorization  expires,  the  holder  is 
considered  to  have  accomplished  it 
during  the  month  the  authorization 
expired. 

§  61 .23    Duration  and  requirement  for  a 
medical  certificate. 

(a)  Duration  of  a  medical  certificate. 

(1)  A  first-class  medical  certificate 
expires  at  the  end  of  the  last  day  of  the 
6th  calendar  month  from  the  month  of 
issuance  shown  on  the  medical 
certificate. 

(2)  A  second-class  medical  certificate 
expires  at  the  end  of  the  last  day  of  the 
12th  calendar  month  frt>m  the  month  of 
issuance  shown  on  the  medical 
certificate. 

(3)  A  third-class  medical  certificate 
expires  on  the  last  day  of  the  24th 
calendar  month  irom  the  month  of 
issuance  shown  on  the  medical 
certificate. 

(b)  Requirement  for  a  medical 
certificate.  Except  as  provided  in 
paragraph  (b)(4)  of  this  section,  a 
person: 

(1)  Must  hold  at  least  a  first-class 
medical  certificate  for  flight  op>erations 
requiring  an  airline  transport  pilot 
certificate; 


(2)  Must  hold  at  least  a  second-class 
medical  certificate  for  flight  operations 
requiring  a  commercial  pilot  certificate; 

(3)  Must  hold  at  least  a  third-class 
medical  certificate — 

(i)  For  flight  operations  requiring  a 
private  pilot  certificate  or  a  person  who 
holds  a  studeAt  pilot  certificate  who  is 
seeking  a  private  pilot  certificate  or 
rating; 

tii)  To  be  eligible  for  a  student  pilot 
certificate  and  that  person  is  seeking  a 
private  pilot  certificate,  or  a  person  who 
holds  a  private  pilot  certificate  issued 
under  this  part;  or 

(iii)  When  exercising  the  privileges  of 
a  flight  instructor  certificate  and  the 
person  is  serving  as  a  required 
crewmember  or  as  the  pilot-in- 
command. 

(4)  Does  not  need  to  hold  a  medical 
certificate — 

(i)  For  a  student  pilot  who  is  seeking 
a  recreational  pilot  certificate,  or  who  is 
seeking  a  pilot  certificate  with  glider 
category  rating  or  balloon  class  rating, 
but  the  person  may  not  exercise  the 
privileges  of  that  student  pilot 
certificate  if  the  person  has  any  known 
medical  condition  or  deficiency  that 
makes  the  person  unable  to  pilot  the 
aircraft; 

(ii)  When  exercising  the  privileges  of 
a  recreational  pilot  certificate,  but  the 
person  may  not  exercise  the  privileges 
of  that  pilot  certificate  if  the  person  has 
any  known  medical  condition  or 
deficiency  that  makes  the  person  imable 
to  pilot  the  aircraft; 

(iii)  When  exercising  the  privileges  of 
a  pilot  certificate  or  flight  instructor 
certificate  with  a  glider  category  rating 
or  balloon  class  rating,  but  the  person 
may  not  exercise  the  privileges  of  that 
pilot  certificate  if  the  person  has  any 
known  medical  condition  or  deficiency 
that  makes  the  person  imable  to  pilot 
the  aircraft; 

(iv)  When  exercising  the  privileges  of 
a  flight  instructor  certificate,  provided 
the  person  is  not  serving  as  a  required 
crewmember  or  as  the  pilot-in- 
command;  or 

(v)  When  exercising  the  privileges  of 
a  groimd  instructor  certificate. 

§  61 .25    Change  of  name. 

(a)  An  application  to  change  the  name 
on  a  certificate  issued  imder  this  part 
must  be  accompanied  by  the 
applicant's: 

(1)  Current  pilot  certificate;  and 

(2)  Copy  of  the  marriage  license,  court 
order,  or  other  document  verifying  the 
name  change. 

(b)  The  documents  in  paragraph  (a)  of 
this  section  will  be  retiuned  to  the 
applicant  after  inspection. 
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$  61 .27    Voluntary  surrender  or  exchange 
of  certificate. 

(a)  The  holder  of  a  certificate  issued 
under  this  part  may  voluntarily 
surrender  it  for: 

(1)  Cancellation; 

(2)  Issuance  of  a  lower  grade 
certificate;  or 

(3)  Another  certificate  with  specific 
ratings  deleted. 

(b)  Any  request  made  under 
paragraph  (a)  of  this  section  must 
include  the  following  signed  statement 
or  its  equivalent: 

This  request  is  made  for  my  own  reasons, 
with  full  knowledge  that  my  (insert  name  of 
certificate  or  rating,  as  appropriate)  may  not 
be  reissued  to  me  unless  I  again  pass  the  tests 
prescribed  for  its  issuance. 

S  61 .29    Replacement  of  a  lost  or  destroyed 
airman  or  medical  certificate  or  icnowledge 
test  report 

(a)  A  request  for  the  replacement  of  a 
lost  or  destroyed  airman  certificate 
issued  under  this  part  shall  be  made  by 
letter  to  the  Department  of 
Transportation,  Federal  Aviation 
Administration,  Airman  Certification 
Branch.  P.O.  Box  25082,  Oklahoma  City, 
OK  73125,  and  shall  be  accompanied  by 
a  check  or  money  order  for  the 
appropriate  fee  and  payable  to  the 
Federal  Aviation  Administration. 

(b)  A  request  for  the  replacement  of  a 
lost  or  destroyed  medical  certificate 
shall  be  made  by  letter  to  the 
Department  of  Transportation,  Federal 
Aviation  Administration,  Aeromedical 
Certification  Branch,  P.O.  Box  25082, 
Oklahoma  City,  OK  73125,  and  shall  be 
accompanied  by  a  check  or  money  order 
for  the  appropriate  fee  and  payable  to 
the  Federal  Aviation  Administration. 

(c)  A  request  for  the  replacement  of  a 
lost  or  destroyed  knowledge  test  report 
shall  be  made  by  letter  to  the 
Department  of  Transportation.  Federal 
Aviation  Administration.  Airman 
Certification  Branch.  P.O.  Box  25082. 
Oklahoma  City.  OK  73125.  and  shall  be 
accompanied  by  a  check  or  money  order 
for  the  appropriate  fee  and  payable  to 
the  Federal  Aviation  Administration. 

(d)  The  letter  requesting  replacement 
of  a  lost  or  destroyed  airman  certificate, 
medical  certificate,  or  knowledge  test 
report  must  state  the: 

(1)  Name  of  the  person; 

(2)  Permanent  mailing  address 
(including  zip  code); 

(3)  Social  security  number; 

(4)  Date  and  place  of  birth  of  the 
certificate  holder; 

(5)  State  any  available  information 
regarding  the — 

(i)  Grade,  number,  date  of  issuance  of 
the  certificate,  and  the  ratings; 
(ii)  Date  of  the  medical  examination; 


(iii)  Date  the  knowledge  test  was 
taken. 

(e)  A  person  who  has  lost  an  airman 
certificate,  medical  certificate,  or 
knowledge  test  report  may  obtain  a 
facsimile  from  the  FAA  confirming  that 
it  was  issued,  and  the: 

(1)  Facsimile  may  be  carried  as  an 
airman  certificate,  medical  certificate,  or 
knowledge  test  report,  as  appropriate, 
for  up  to  60  days  pending  the  person's 
receipt  of  a  duplicate  under  paragraph 
(a),  (b),  or  (c)  of  this  section,  unless  the  «= 
person  has  been  notified  that  the 
certificate  has  been  suspended  or 
revoked. 

(2)  Request  for  such  a  facsimile  must 
include  the  date  on  which  a  duplicate 
certificate  or  knowledge  test  report  was 
previously  requested,  and  a  check  or 
money  order  payable  to  the  Federal 
Aviation  Administration,  for  the  cost  of 
the  duplicate. 

§  61 .31    Type  rating  requirements, 
additional  training,  and  authorization 
requirements. 

(a)  Type  ratings  required.  A  person 
who  acts  as  a  pilot  in  command  of  any 
of  the  following  aircraft  must  hold  a 
type  rating  for  that  aircraft: 

(1)  Large  aircraft  (except  lighter-than- 
air). 

(2)  Turbojet-powered  airplanes. 

(3)  Other  aircraft  specified  by  the 
Administrator  through  aircraft  type 
certificate  procedures. 

(b)  Authorization  in  lieu  of  a  type 
rating.  A  person  may  be  authorized  to 
operate  an  aircraft  requiring  a  type 
rating  without  a  type  rating  for  up  to  60 
days,  provided: 

(1)  "The  Administrator  has  authorized 
the  flight  or  series  of  flights; 

(2)  "The  Administrator  has  determined 
that  an  equivalent  level  of  safety  can  be 
achieved  through  the  operating 
limitations  on  the  authorization; 

(3)  The  person  shows  that  compliance 
with  paragraph  (a)  of  this  section  is 
impracticable  for  the  flight  or  series  of 
flights;  and 

(4)  The  flight— 

(i)  Involves  only  a  ferry  flight,  training 
flight,  test  flight,  or  practical  test  for  a 
pilot  certificate  or  rating; 

(ii)  Is  within  the  United  States; 

(iii)  Does  not  involve  operations  for 
compensation  or  hire  unless  the 
compensation  or  hire  involves  payment 
for  the  use  of  the  aircraft  for  training  or 
taking  a  practical  test;  and 

(iv)  Involves  only  the  carriage  of  flight 
crewmembers  considered  essential  for 
the  flight. 

(5)  If  the  flight  or  series  of  flights 
cannot  be  accomplished  within  the  time 
limit  of  the  authorization,  the 
Administrator  may  authorize  an 


additional  period  of  up  to  60  days  to 
accomplish  the  flight  or  series  of  flights. 

(c)  Aircraft  category,  class,  and  type 
ratings:  Limitations  on  the  carriage  of 
persons  or  operating  for  compensation 
or  hire.  Unless  a  person  holds  a 
category,  class  rating,  and  type  rating  (if 
a  class  and  type  rating  is  required)  that 
applies  to  the  aircraft,  that  person  may 
not  act  as  pilot  in  command  of  an 
aircraft  that  is: 

(1)  Carrying  another  person;  or 

(2)  Being  operated  for  compensation 
or  hire. 

(d)  Aircraft  category,  class,  and  type 
ratings:  Limitations  on  operating  an 
aircraft  as  the  pilot  in  command.  To 
serve  as  the  pilot  in  command  of  an 
aircraft  a  person  must  hold  the 
appropriate  category,  class,  and  type 
rating  (if  a  class  rating  and  type  rating 
is  required)  for  the  aircraft  to  be  flown, 
or  that  person  must: 

(1)  Be  enrolled  in  a  course  of  training 
for  the  purpose  of  obtaining  an 
additional  pilot  certificate  and  rating 
that  are  appropriate  to  that  aircraft,  and 
is  imder  the  supervision  of  an 
authorized  flight  instructor; 

(2)  Have  received  the  required 
training  of  this  part  that  are  appropriate 
to  the  aircraft  category,  class,  and  type 
rating  (if  a  class  or  type  rating  is 
required)  for  the  aircraft  to  be  flown; 
and 

(3)  Have  received  the  required 
endorsement  from  an  authorized  flight 
instructor  for  supervised  PIC  flight  in 
that  aircraft. 

(e)  Exceptions. 

(1)  This  section  does  not  require  a 
class  rating  for  a  powered-lift  aircraft. 

(2)  This  section  does  not  require  a 
category  and  class  rating  for  aircraft  not 
type  certificated  as  airplanes,  rotorcraft, 
gliders,  powered-lift,  or  lighter-than-air 
aircraft. 

(3)  The  rating  limitations  of  this 
section  do  not  apply  to  an  applicant 
when  taking  a  practical  test  given  by  an 
examiner;  or 

(4)  The  rating  limitations  of  this 
section  do  not  apply  to  the  holder  of  a: 

(i)  Student  pilot  certificate; 

(ii)  Pilot  certificate  under  the 
supervision  of  an  authorized  flight 
instructor  when  operating  an  aircraft  for 
the  puiDOse  of  obtaining  an  additional 
certificate  oi  rating; 

(iii)  Pilot  certificate  when  operating 
an  aircraft  under  the  authority  of  an 
experiniental  or  provisional  aircraft  type 
certificate; 

(iv)  Pilot  certificate  with  a  lighter- 
than-air  category  rating  when  operating 
a  balloon. 

(f)  Additional  training  required  for 
operating  complex  airplanes'.  Except  as 
provided  in  paragraph  (f)(2)  of  this 
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section,  no  person  may  act  as  pilot  in 
command  of  a  complex  airplane  (an 
airplane  that  has  a  retractable  landing 
gear,  flaps,  and  controllable  propeller), 
unless  the  person  has  met  the 
requirements  of  this  paragraph. 

(1)  The  person  must  have — 

(i)  Received  and  logged  ground  and 
flight  training  from  an  authorized  flight 
instructor  in  a  complex  airplane,  or  in 
a  flight  simulator  or  flight  training 
device  that  is  representative  of  a 
complex  airplane,  and  has  been  found 
proficient  on  the  operation  and  systems 
of  the  airplane;  and 

(ii)  Received  a  one-time  endorsement 
in  the  pilot's  logbook  from  an 
authorized  flight  instructor  who  certifies 
the  person  is  proficient  to  operate  a 
complex  airplane. 

(2)  The  training  and  endorsement 
required  by  paragraph  (f)(1)  of  this 
section  is  not  required  if  the  person  has 
logged  flight  time  as  pilot  in  command 
of  a  complex  airplane,  or  in  a  flight 
simulator  or  flight  training  device  that  is 
representative  of  a  complex  airplane 
prior  to  [insert  effective  date  of  the  final 
rule). 

(g)  Additional  training  required  for 
operating  high  performance  airplanes. 
Except  as  provided  in  paragraph  (g)(2) 
of  this  section,  no  person  may  act  as 
pilot  in  command  of  a  high  performance 
airplane  (an  airplane  with  an  engine  of 
200  horsepower  or  more),  unless  the 
person  has  met  the  requirements  of  this 
paragraph. 

(1)  The  person  must  have — 

(i)  Received  and  logged  ground  and 
flight  training  from  an  authorized  flight 
instructor  in  an  high  performance 
airplane,  or  in  a  flight  simulator  or  flight 
training  device  that  is  representative  of 
a  high  performance  airplane,  and  has 
been  found  proficient  on  the  operation 
and  systems  of  the  airplane;  and 

(ii)  Received  a  one-time  endorsement 
in  the  pilot's  logbook  from  an 
authorized  flight  instructor  who  certifies 
the  person  is  proficient  to  operate  a  high 
performance  airplane. 

(2)  The  training  and  endorsement 
required  by  paragraph  (g)(1)  of  this 
section  is  not  required  if  the  person  has 
logged  flight  time  as  pilot  in  command 
of  a  high  performance  airplane,  or  a 
flight  simulator  or  flight  training  device 
that  is  representative  of  a  high 
performance  airplane  prior  to  [insert 
eff'ictive  date  of  the  final  rule]. 

(h)  Additional  training  required  for 
operating  pressurized  aircraft  capable  of 
operating  at  high  altitudes. 

(1)  Except  as  provided  in  paragraph 
(h)(3)  of  this  section,  no  person  may  act 
as  pilot  in  command  of  a  pressurized 
aircraft  (an  aircraft  that  has  a  service 
ceiling  or  maximum  operating  altitude. 


whichever  is  lower,  above  25,000  feet 
MSL],  unless  that  person  has  received 
and  logged  ground  training  frtim  an 
authorized  flight  or  ground  instructor  in 
at  least  the  following  subjects: 

(i)  High  altitude  aerodynamics  and 
meteorology; 

(ii)  Respiration,  efliects,  symptoms, 
and  causes  of  hypoxia  and  any  other 
high  altitude  sickness; 

(iii)  Duration  of  consciousness 
without  supplemental  oxygen; 

(iv)  Effects  of  prolonged  usage  of 
supplemental  oxygen; 

(v)  Causes  and  effects  of  gas 
expansion  and  gas  bubble  formation; 

(vi)  Preventive  measures  for 
eliminating  gas  expansion,  gas  bubble 
formation,  and  hig^  altitude  sickness; 
and 

(vii)  Physical  phenomena  and 
incidents  of  decompression; 

(2)  Except  as  provided  in  paragraph 
(h)(3)  of  this  section,  no  person  may  act 
as  pilot  in  command  of  a  pressiu-ized 
aircraft  (an  aircraft  that  has  a  service 
ceiling  or  maximum  operating  altitude, 
whichever  is  lower,  above  25,000  feet 
MSL),  unless  that  person  has  received: 

(i)  'Training  in  a  pressurized  aircraft, 
or  in  a  flight  simulator  or  flight  training 
device  that  is  representative  of  a 
pressurized  aircraft,  and  the  training 
must  include  flight  at  normal  cruise 
while  operating  above  25,000  feet  MSL, 
proper  emergency  procedures  for 
simulated  emergency  rapid 
decompression  and  descent  procedures; 
and 

(ii)  An  endorsement  in  the  person's 
logbook  or  training  record  from  the 
instructor  who  gave  the  training  and 
found  the  person  proficient  in  a 
pressurized  aircraft. 

(3)  The  training  and  endorsement 
required  by  this  paragraph  is  not 
required  if  a  person  can  document 
satisfactory  accomplishment  of  any  of 
the  following  in  a  pressurized  aircraft, 
or  in  a  flight  simulator  or  a  flight 
training  device  that  is  representative  of 
a  pressurized  aircraft: 

(i)  Serving  as  pilot  in  command  before 
April  15,  1991; 

(ii)  Completing  a  practical  test  or 
rating  before  April  15, 1991; 

(iii)  Completmg  an  official  pilot-in- 
command  check  conducted  by  the 
military  services  of  the  United  States;  or 

(iv)  Completing  a  pilot-in-command 
proficiency  check  under  parts  121, 125, 
or  135  of  this  chapter  conducted  by  the 
Administrator  or  by  an  approved  check 
pilot. 

(i)  Additional  training  required  by  the 
aircraft's  type  certificate.  No  person  may 
serve  as  pilot  in  command  of  an  aircraft 
that  the  Administrator  has  determined 
requires  aircraft  type  specific  training 
unless  that  person  has  received: 


(1)  Type  specific  training  in  the 
aircraft,  or  in  a  flight  simulator  or  a 
flight  training  device  that  is 
representative  of  that  type  of  aircraft, 
and  has  been  found  proficient  on  the 
operation  and  systems  of  the  aircraft; 
and 

(2)  A  logbook  endorsement  &t)m  an 
authorized  flight  instructor  or  groimd 
instructor,  as  appropriate,  who  gave  that 
person  the  training. 

(j)  Additional  training  required  for 
operating  tailwheel  airplanes.  Except  as 
provided  in  paragraph  (j)(4),  no  person 
may  act  as  pilot  in  command  of  a 
tailwheel  airplane  unless  that  person 
has: 

(1)  Received  and  logged  flight  training 
from  an  authorized  flight  instructor  in  a 
tailwheel  airplane  on  the  maneuvers 
and  procedures  listed  in  this  paragraph. 

(2)  Received  an  endorsement  in  the 
person's  logbook  from  an  authorized 
flight  instructor  who  gave  the  training 
and  found  the  person  proficient  in  a 
tailwheel  aii  plane. 

(3)  Received  an  endorsement  in  the 
person's  logbook  from  an  authorized 
flight  instructor  who  gave  the  training 
and  foimd  the  person  proficient  in  at 
least  normal  and  crosswind  takeoffs  and 
landings,  wheel  landings  (imless  the 
manufacturer  has  recommended  against 
such  landings),  and  go-arounds. 

(4)  The  training  and  endorsement 
required  by  this  paragraph  is  not 
required  if  the  person  logged  pilot  in 
command  time  of  a  tailwheel  airplane  > 
before  April  15, 1991. 

§  61 .33    Tests:  General  procedure. 

The  Administrator  shall  designate  the 
time,  location,  and  examiner  for 
conducting  the  tests  prescribed  by  and 
under  this  part. 

§  61.35    Knowledge  test:  Prerequisites  and 
passing  grades. 

(a)  An  applicant  for  a  knowledge  test 
must  have: 

(1)  Received  an  endorsement,  from  an 
authorized  flight  or  ground  instructor 
certifying  that  the  applicant 
accomplished  a  ground  training  or  a 
home  study  course  required  by  this  part 
for  the  certificate  or  rating  sought  and  is 
prepared  for  the  kaowledge  test;  and 

(2)  Proper  identification  at  the  time  of 
application  that  contains  the 
ipplicant's — 

(i)  Photograph; 

(ii)  Signature; 

(iii)  Date  of  birth,  which  shows  the 
applicant  meets  or  will  meet  the  age 
requirements  of  this  part  for  the 
certificate  sought  before  the  expiration 
date  of  the  airman  knowledge  test 
report;  and 
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(iv)  Actual  residential  address,  if 
different  from  the  applicant's  mailing 
address. 

(b)  The  Administrator  shall  specify 
the  minimum  passing  grade  for  the 
knowledge  test. 

§  61 .37    Knowledge  tests:  Cheating  or 
other  unauthorized  conduct 

(a)  An  applicant  for  a  knowledge  test 
may  not: 

(1)  Copy  or  intentionally  remove  any 
knowledge  test; 

(2)  Give  to  another  applicant  or 
receive  from  another  applicant  any  part 
or  copy  of  a  knowledge  test; 

(3)  Give  assistance  on,  or  receive 
assistance  on,  a  knowledge  test  during 
the  period  that  test  is  being  given; 

(4)  Be  represented  by,  or  represent, 
another  person  for  a  knowledge  test; 

(5)  Use  any  material  or  aid  during  the 
period  that  test  is  being  given,  unless 
specifically  authorized  to  do  so  by  the 
Administrator;  and 

(6)  Intentionally  cause,  assist,  or 
participate  in  any  act  prohibited  by  this 
paragraph. 

(b)  An  applicant  who  the 
Administrator  finds  has  committed  an 
act  prohibited  by  paragraph  (a)  of  this 
section  is  prohibited,  for  1  year  after  the 
date  of  committing  that  prohibited  act. 
from: 

(1)  Applying  for  any  certificate  or 
rating  under  this  chapter;  and 

(2)  Applying  for  and  taking  any  test 
under  this  chapter. 

(c)  Any  certificate  or  rating  held  by  an 
applicant  who  the  Administrator  finds 
has  committed  an  act  prohibited  by 
paragraph  (a)  of  this  section  may  hie 
suspended  or  revoked. 

S  61 .39    Prerequisites  for  practical  tests. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  to  be  eligible 
for  a  practical  test  for  a  certificate  or 
rating  issued  under  this  part,  an 
applicant  must: 

(1)  Have  satisfactorily  accomplished 
the  required  knowledge  test  within  the 
24-calendar  month  period  preceding  the 
month  the  applicant  accomplishes  the 
practical  test,  if  a  knowledge  test  is 
required; 

(2)  Present  the  knowledge  test  report 
at  the  time  of  application  for  the 
practical  test,  if  a  knowledge  test  is 
required; 

(3)  Have  satisfactorily  accomplished 
the  required  training  and  attained  the 
aeronautical  experience  prescribed  by 
this  part  for  the  certificate  or  rating 
sought; 

(4)  Hold  at  least  a  current  third-class 
medical  certificate,  if  a  medical 
certificate  is  required; 


(5)  Meet  the  prescribed  age 
requirement  of  this  part  for  the  issuance 
of  the  certificate  or  rating  sought; 

(6)  Except  as  provided  in  paragraph 
(c)  of  this  section,  an  applicant  must 
have  an  endorsement  in  the  applicant's 
logbook  or  training  record  that  has  been 
signed  by  the  applicant's  authorized 
flight  instructor  who  certifies  that  the 
applicant — 

(i)  Has  received  and  logged  training 
time  within  60  days  preceding  the  date 
of  application  in  preparation  for  the 
practical  test; 

(ii)  Is  prepared  for  the  required 
practical  test;  and 

(iii)  Has  demonstrated  satisfactory 
knowledge  of  the  subject  areas  in  which 
the  applicant  was  deficient  on  the 
airman  knowledge  test. 

(7)  Have  a  completed  and  signed 
application  form. 

fb)  Notwithstanding  the  provisions  of 
paragraphs  (a)  (1)  and  (2)  of  this  section, 
an  applicant  for  an  airline  transport 
pilot  certificate  or  an  additional  rating 
to  an  airline  transport  certificate  may 
take  the  practical  test  for  that  certificate 
or  rating  with  an  expired  knowledge  test 
report,  provided  that  applicant: 

(1)  Is  employed  as  a  flight 
crewmember  by  a  U.S.  air  carrier  or 
commercial  operator  under  parts  121, 
125,  or  135  of  this  chapter  and  is 
employed  by  such  a  certificate  holder  at 
the  time  of  the  practical  test  and  has 
sati^actorily  accomplished  that 
operator's  approved — 

(i)  pilot-in-command  aircraft 
qualification  training  program  that  is 
appropriate  to  the  certificate  and  rating 
sought;  and 

(ii)  requalification  training 
requirements  that  is  appropriate  to  the 
certificate  and  rating  sought. 

(2)  Is  employed  as  a  flight 
crewmember  by  a  U.S.  scheduled 
military  air  transportation  service 
operator  at  the  time  of  the  practical  test, 
and  has  accomplished  that  operator's 
pilot-in-command  aircraft  qualification 
training  program  that  is  appropriate  to 
the  certificate  and  rating  sought. 

(c)  An  applicant  for  an  airline 
transport  pilot  certificate  or  an 
additional  rating  to  an  airline  transport 
pilot  certificate  in  an  aircraft  that  does 
not  involve  an  aircraft  type  rating 
practical  test  need  not  comply  with  the 
provisions  of  paragraph  (a)(6)  of  this 
section. 

§  61 .41    Flight  training  received  from  flight 
instructors  not  certificated  by  the  FAA. 

(a)  A  person  may  credit  flight  training 
toward  the  requirements  of  a  pilot 
certificate  or  rating  issued  under  this 
part,  if  that  person  received  the  training 
from: 


(1)  A  flight  instructor  of  an  Armed 
Force  of  either — 

(i)  The  United  States;  or 

(ii)  A  foreign  member  State  to  the 

International  Civil  Aviation 

Organization  in  a  program  for  training 

military  pilots. 

(2)  A  flight  instructor  who  is 
authorized  to  give  such  training  by  the 
licensing  authority  of  a  member  State  of 
International  Civil  Aviation 
Organization,  and  the  flight  training  is 
given  outside  the  United  States. 

(b)  A  flight  instructor  described  in 
paragraph  (a)  of  this  section  is  not 
authorized  to  give  any  of  the 
endorsements  required  by  this  part. 

§  61 .43    Practical  tests:  Qeneral 
procedures. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  ability  of  an 
applicant  for  a  certificate  or  rating  to 
perform  the  required  tasks  on  the 
practical  test  is  based  on  that  applicant's 
ability  to  safely: 

(1)  Perform  the  approved  areas  of 
operation  for  the  certificate  or  rating 
sought  within  the  approved  standards; 

(2)  Demonstrate  mastery  of  the  aircraft 
with  the  successful  outcome  of  each 
task  performed  never  seriously  in  doubt; 

(3)  E)emonstrate  satisfactory 
proficiency  and  competency  within  the 
approved  standards; 

(4)  Demonstrate  sound  judgment;  and 

(5)  Demonstrate  single-pilot 
competence  if  the  aircraft  is  type 
certificated  for  single-pilot  operations. 

(b)  If  an  applicant  does  not 
demonstrate  single  pilot  proficiency,  as 
required  in  paragraph  (a)(5)  of  this 
section,  the  following  limitation  will 
apply: 

(1)  A  limitation  of  "Second  in 
Command  Required"  will  be  placed  on 
the  applicant's  airman  certificate. 

(2)  "The  limitation  may  be  removed  if 
the  applicant  satisfactorily 
accomplishes  the  appropriate  practical 
test  by  demonstrating  single-pilot 
competence  in  the  aircraft  in  which 
single-pilot  privileges  are  sought. 

(c)  U  an  applicant  fails  any  of  the 
approved  areas  of  operation,  that 
applicant  fails  the  practical  test. 

(d)  An  applicant  is  not  eligible  for  a 
certificate  or  rating  sought  until  all  the 
approved  areas  of  operation  are 
satisfactorily  accomplished. 

(e)  The  examiner  or  the  applicant  may 
discontinue  a  practical  test  at  any  time: 

(1)  When  the  applicant  fails  one  or 
more  of  the  approved  areas  of  operation; 
or 

(2)  Due  to  inclement  weather 
conditions,  aircraft  airworthiness,  or 
any  other  safety  of  flight  concern. 

(f)  If  a  practical  test  is  discontinued, 
the  applicant  is  entitled  to  credit  those 
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approved  areas  of  operation  that  were 
satisfactorily  accomplished,  but  only  if 
the  applicant: 

(1)  Satisfactorily  accomplishes  the 
remainder  of  the  practical  test  within 
the  60-day  period  after  the  date  the 
practical  test  was  discontinued; 

(2)  Presents  to  the  examiner  for  the 
retest  the  original  notice  of  disapproval 
form  or  the  letter  of  discontinuance 
form,  as  appropriate; 

(3)  Satisfactorily  accomplishes  any 
additional  training  needed  and  obtains 
the  appropriate  instructor 
endorsements,  if  additional  training  is 
required;  and 

(4)  Presents  to  the  examiner  for  the 
retest  a  properly  completed  and  signed 
application. 

§  61 .45    Practical  tests:  Required  aircraft 
and  equipment 

(a)  General.  An  applicant  for  a 
certificate  or  rating  under  this  part  must 
furnish: 

(1)  An  aircraft  for  the  practical  test 
that  is  of  U.S.  registry  with  a  ciurent 
standard,  limited,  or  primary 
airworthiness  certificate; 

(2)  An  aircraft  of  U.S.  registry  with  a 
current  airworthiness  certificate,  other 
than  standard,  limited,  or  primary, 
provided  the  examiner  conducting  the 
test  agrees; 

(3)  An  aircraft  of  foreign  registry  that 
is  properly  certificated  by  the  country  of 
registry,  provided  the  examiner 
conducting  the  test  agrees;  or 

(4)  A  military  aircraft  that  is  in  a  safe 
operational  status  and  is  approved  for 
use  on  the  practical  test  by  the 
appropriate  military  authority,  provided 
the  examiner  conducting  the  test  agrees. 

(b)  Required  equipment  (other  than 
controls).  Except  for  a  practical  test  in 

a   dlloon  and,  as  provided  in  paragraph 
(e)  of  this  section,  an  aircraft  used  for  a 
practical  test  must  have: 

(1)  The  equipment  for  each  area  of 
operation  required  for  the  practical  test; 

(2)  No  prescribed  operatmg 
limitations  that  prohibit  its  use  in  any 
of  the  approved  areas  of  operation 
required  for  the  practical  test; 

(3)  At  least  two  pilot  seats  with 
adequate  visibility  for  each  person  to 
operate  the  eurcraft  safely;  and 

(4)  Cockpit  and  outside  visibility 
adequate  to  evaluate  the  performance  of 
the  applicant,  where  an  additional  jump 
seat  is  provided  for  the  examiner. 

(c)  Required  controls.  An  aircraft  used 
for  a  practical  test: 

(1)  Must  have  engine  power  controls 
and  flight  controls  that  are  easily 
reached  and  operable  in  a  normal 
manner  by  both  pilots,  imless  the 
examiner  determines  that  the  practical 
test  can  be  conducted  safely  without 
them. 


(2)  May  be  used  even  if  the  engine 
power  controls  and  flight  controls  are 
not  easily  reached  and  operable  in  a 
pormal  marmer  by  both  pilots,  provided 
the  examiner  determines  the  flight  can 
be  conducted  safely. 

(3)  Must  have  flight  controls  that  are 
easily  reached  and  operable  in  a  normal 
manner  by  both  pilots,  for  a  rating  in 
lighter-than-air  aircraft,  imless  the 
examiner  determines  that  the  practical 
test  can  be  conducted  safely  without 
them. 

(d)  Simulated  instrument  flight 
equipment.  An  appUcant  for  a  practical 
test  that  involves  maneuvering  an 
aircraft  solely  by  reference  to 
instruments  must  furnish: 

(1)  Equipment  aboard  the  aircraft  that 
permits  the  applicant  to  accomplish  the 
approved  areas  of  operation  that  apply 
to  the  rating  sought;  and 

(2)  A  device  that  prevents  the 
applicant  from  having  visual  reference 
outside  the  aircraft;  but  does  not  prevent 
the  examiner  from  having  visual 
reference  outside  the  aircraft. 

(e)  Aircraft  with  single  controls.  A 
practical  test  may  be  conducted  in  an 
aircraft  having  a  single  set  of  controls, 
provided  the: 

(1)  Examiner  agrees  to  conduct  the 
test; 

(2)  Test  does  not  involve  a 
demonstration  of  instrument  skills;  and 

(3)  Proficiency  of  the  applicant  can  be 
observed  by  an  examiner,  who  is  in  a 
position  to  observe  the  applicant. 

§  61 .47    Status  of  an  examiner  who  Is 
authorized  by  the  Administrator  to  conduct 
practical  tests. 

(a)  An  examiner  represents  the 
Administrator  for  the  purpose  of 
conducting  practical  tests  for  certificates 
and  ratings  issued  under  this  part  and 
to  observe  an  applicant's  ability  to 
perform  the  approved  areas  of  operation 
on  thepractical  test. 

(b)  The  student  is  the  pilot  in 
command  of  the  aircraft  during  the 
practical  test  unless  the  examiner  or 
another  person  has  been  so  designated 
before  the  flight. 

(c)  Notwithstanding  the  type  of 
aircraft  used  during  the  practical  test, 
the  applicant  and  the  examiner  (and  any 
other  occupants  authorized  to  be  on 
board  by  the  examiner)  are  not  subject 
to  the  requirements  or  limitations  on  the 
carriage  of  passengers  that  are  specified 
in  this  chapter. 

§  61 .49    Retesting  after  failure. 

(a)  An  applicant  for  a  knowledge  or 
practical  test  who  fails  that  test  may 
only  reapply  for  the  test  after  the 
appUcant  has  received: 

(1)  The  necessary  training  from  an 
authorized  flight  or  groimd  instructor. 


as  appropriate,  who  has  determined  that 
the  applicant  is  now  proficient  to  pass 
the  test;  and 

(2)  An  endorsement  from  an 
authorized  flight  or  ground  instructor, 
as  appropriate,  who  gave  the  applicant 
the  additional  training. 

(b)  An  applicant  for  a  flight  instructor 
certificate  with  an  airplane  category 
rating,  or  for  a  flight  instructor 
certificate  with  a  glider  category  rating, 
who  has  failed  the  practical  test  due  to 
deficiencies  in  instructional  proficiency 
on  stall  awareness,  spin  entry,  spins, 
and  spin  recovery  must: 

(1)  Comply  with  the  requirements  of 
paragraph  (a)  of  this  section  before  being 
retested; 

(2)  Bring  an  aircraft  to  the  retest  that 
is  of  the  appropriate  aircraft  category  for 
the  rating  sought  and  is  certificated  for 
spins;  and 

(3)  Demonstrate  satisfactory 
instructional  proficiency  on  stall 
awareness,  spin  entry,  spins,  and  spin 
recovery  to  an  examiner  during  the 
retest. 

§61.51    Pilot  logbooks. 

(a)  Training  time  and  aeronautical 
experience.  Each  person  must  docimient 
and  record  the  following  time  in  a 
manner  acceptable  to  the  Administrator: 

(1)  Training  and  aeronautical 
experience  used  to  meet  the 
requirements  for  a  certificate,  rating,  or 
flight  review  of  this  part. 

(2)  The  aeronautical  experience 
required  for  meeting  the  recency  of 
flight  experience  requirements  of  this 
part. 

(b)  Logbook  entries.  For  the  purposes 
of  meeting  the  requirements  of 
paragraph  (a)  of  this  section,  each 
person  must  enter  the  following 
information  for  each  flight  or  lesson 
logged: 

(1)  General: 
(i)  Date. 

(ii)  Total  time  of  flight. 

(iii)  Locations  where  the  aircraft 
departed  and  arrived. 

(iv)  Type  and  identification  of  aircraft. 

(v)  The  name  and  certificate  number 
of  a  safety  pilot,  if  required  by 
§  91.109(b)  of  this  chapter. 

(2)  Type  of  pilot  experience  or 
training: 

(i)  Pilot  in  command. 

(ii)  Second  in  command. 

(iii)  Flight  and  ground  training 
received  from  an  authorized  flight 
instructor. 

(iv)  Training  received  in  an  approved 
flight  training  device  or  flight  simulator 
frtim  authorized  flight  or  ground 
instructor. 

(3)  Conditions  of  flight: 
(i)  Day  or  night. 
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(ii)  Actual  instrument, 
(iii)  Simulated  instrument. 

(c)  Logging  of  pilot  time.  The  pilot 
time  described  in  this  section  may  be 
used  to: 

(1)  Apply  for  a  certificate  or  rating 
issued  under  this  part;  or 

(2)  Satisfy  the  recent  flight  experience 
requirements  of  this  part. 

(d)  Logging  of  pilot-in<ommand  flight 
time.  Except  as  provided  in  paragraph 
(e)  of  this  section,  only  one  person  may 
log  pilot-in-command  flight  time, 
provided  the: 

(1)  Person  has  final  authority  and 
responsibility  for  the  operation  and 
safety  of  the  flight; 

(2)  Person  holds  the  appropriate 
category,  class,  and  type  rating,  if 
appropriate; 

fs)  Person  has  been  designated  as 
pilot  in  command  before  or  during  the 
flidit;  and 

(4)  Flight  time  occurs  in  actual  flight 
.  conditions  in  an  aircraft. 

(e)  Two  people  logging  pilot-in- 
command  flight  time.  If  a  certificated 
pilot  and  an  authorized  flight  instructor 
are  on  board  an  aircraft  at  the  same 
time,  and  each  holds  the  appropriate 
category,  class,  and  type  rating  (if  a  type 
rating  is  required)  for  that  aircraft,  then 
both  the  pilot  and  the  flight  instructor 
may  log  pilot-in-command  time 
provided: 

(1)  The  flight  instructor— 

(i)  Is  authorized  by  this  chapter  to 
conduct  the  training  and  is  conducting 
training  during  the  flight; 

(ii)  Holds  at  least  a  Sird-class  medical 
certificate  issued  under  part  67  of  this 
chapter;  and 

(iii)  Occupies  a  pilot  station  in  the 
aircraft  that  has  functioning  flight 
controls. 

(2)  The  pilot— 

(i)  Is  receiving  training  fit)m  the  flight 
instructor  in  a  course  of  training  for  Ae 
issuance  of  a  certificate  or  rating  or  to 
obtain  the  recency  of  experience 
requirements  of  this  part; 

(^ii)  Is  qualified  to  conduct  the  flight 
in  accordance  with  the  operating  rule 
under  which  the  flight  is  being 
conducted;  and 

(iii)  Is  manipulating  the  controls  of 
the  aircraft. 

(3)  The  aircraft  has  dual  functioning 
flight  controls  and  the  engine  controls 
can  be  reached  from  either  pilot  station. 

(fl  Student  pilots  logging  pilot-in- 
command  flight  time.  The  holder  of  a 
student  pilot  certificate  may  log  pilot  in 
command  time  when  the  student  pilot: 

(1)  Is  the  sole  occupant  of  the  aircraft; 

(2)  Has  a  current  pilot-in-command 
flight  endorsement  as  required  under 
§61.87  ofthis  part;  and 

(3)  Is  undergoing  a  course  of  training 
for  a  pilot  certificate  or  rating  or  is 


logging  pilot-in-command  flight  time  to 
obtain  the  pilot-in-command  flight 
experience  requirements  for  a  pilot 
certificate  or  aircraft  rating. 

(g)  lagging  second-in-command  flight 
time.  A  person  may  log  second-in- 
command  flight  time,  provided  the 
person: 

(1)  Is  qualified  in  accordance  with  the 
second-in-command  requirements  of 

§  61.55  of  this  part,  and  occupies  a 
crewmember  seat  in  an  aircraft  that 
requires  more  than  one  pilot  by  the 
aircraft's  type  certificate;  or 

(2)  The  person  holds  the  appropriate 
category,  class,  and  instrument  rating  (if 
an  instrument  rating  is  required  for  the 
flight)  for  the  aircraft  being  flown,  and 
the  regulations  under  which  the  flight  is 
being  conducted  requires  a  second-in- 
command  pilot. 

(h)  Logging  instrument  flight  time. 

(1)  A  person  may  log  instrument  flight 
time  when  the  person  operates  the 
aircraft  solely  by  reference  to 
instruments  under  actual  or  simulated 
instrument  flight  conditions. 

(2)  A  person  may  log  instnmient  flight 
time  when  the  person  is  appropriately 
qualified  for  and  is  serving  as  an 
instrument  flight  instructor  under  actual 
instrument  flight  conditions. 

(3)  For  the  purposes  of  logging 
instrument  flight  time,  to  meet  the 
instrument  currency  requirements  of 
§  61.57(e)  ofthis  part,  the  following 
information  must  be  recorded  in  the 
person's  logbook — 

(i)  The  location,  number,  and  kind  of 
instrument  approaches  accomplished; 
and 

(ii)  The  name  and  pilot  certificate 
number  of  the  safety  pilot,  if  required. 
•    (i)  Logging  training  time. 

(1)  A  person  may  log  training  time 
when  the  person  receives  training  from 
an  authorized  flight  instructor  in  an 
aircraft,  flight  simulator,  or  flight 
training  device  for  the  purpose  of 
obtaining  a  certificate,  rating,  or  recency 
of  experience  requirements  ofthis  part. 

(2)  A  person  may  log  training  time 
when  the  person  receives  training  bom 
an  authorized  ground  instructor  in  a 
flight  simulator  or  flight  training  device 
for  the  purpose  of  obtaining  a  certificate, 
rating,  or  recency  of  experience 
requirements,  of  this  part. 

(3)  The  training  time  must  be  logged 
in  a  logbook  or  training  record,  and 
must: 

(i)  Be  certified  in  a  legible  manner  by 
the  authorized  flight  or  groimd 
instructor,  as  appropriate;  and 

(ii)  Include  a  aescription  of  the 
training  given,  the  length  of  the  training 
lesson,  and  the  instructor's  signature, 
certificate  number,  and  certificate 
expiration  date. 


(j)  Presentation  of  logbook. 

(1)  Persons  must  present  their  pilot 
certificate,  medical  certificate,  logbook, 
or  any  other  record  required  by  this  part 
for  inspection  upon  a  request  by: 

(i)  The  Administrator; 

(ii)  An  authorized  representative  from 
the  National  Transportation  Safety 
Board;  or 

(iii)  Any  Federal.  State,  or  local  law 
enforcement  officer. 

(2)  Student  pilots  must  carry  the 
following  items  in  the  aircraft  when 
exercising  the  privileges  of  their  student 
pilot  certificate: 

(i)  Pilot  logbook;  and 

(ii)  Student  pilot  certificate. 

(3)  Recreational  pilots  must  carry 
their  logbook  with  the  required 
instructor  endorsements  on  all  flights 
when  serving  as  pilot-in-command  or  as 
a  required  flight  crewmember  for  flights: 

(i)  Of  more  than  50  nautical  miles 
from  an  airport  where  training  was 
received; 

(ii)  In  airspace  in  which 
communication  with  air  traffic  control 
is  required; 

(iii)  Between  sunset  and  sunrise;  and 

(iv)  In  an  aircraft  for  which  the  pilot 
is  not  rated. 

§  61 .53    Operations  during  medical 
deficiency. 

fa)  Operations  that  require  a  medical 
certificate.  Except  as  provided  for  in 
paragraph  (b)  of  this  section,  a  person 
who  holds  a  current  medical  certificate 
issued  under  part  67  ofthis  chapter 
shall  not  act  as  pilot  in  command,  or  in 
any  other  capacity  as  a  required  pilot 
flight  crewmember,  while  that  person: 

(1)  Knows  or  has  reason  to  know  of 
any  medical  condition  that  would  make 
the  person  unable  to  meet  the 
requirements  for  the  medical  certificate 
held;  or 

(2)  Is  taking  medication  or  receiving 
other  treatment  for  a  medical  condition 
that  results  in  the  person  being  unable 
to  meet  the  requirements  for  the  medical 
certificate  held. 

(b)  Operations  that  do  not  require  a 
medical  certificate.  For  operations 
provided  for  in  §  61.23(b)(4)  ofthis  part 
without  a  medical  certificate,  a  person 
shall  not  act  as  pilot  in  command  while 
that  person: 

(1)  Knows  or  has  reason  to  know  of 
any  medical  condition  that  would  make 
them  unable  to  operate  the  aircraft  in  a 
safe  manner;  or 

(2)  Is  taking  medication  or  receiving 
other  treatment  for  a  medical  condition 
that  would  make  them  unable  to  operate 
the  aircraft  in  a  safe  manner. 


41232  Federal  Register  /  Vol.  60,  No.  155  /  Friday,  August  11,  1995  /  Proposed  Rules 


$01.55    Second-in-cominand 
qualifications. 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  no  person  may  serve 
as  a  second  in  command  of  an  aircraft 
type  certificated  for  more  than  one 
required  pilot  flight  crewmember  or  in 
operations  requiring  a  second  in 
command  imless  that  person  holds: 

(1)  At  least  a  current  private  pilot 
certificate  with  the  appropriate  category 
and  class  rating;  and 

(2)  An  instrument  rating  that  applies 
to  the  aircraft  being  flown  if  the  flight 
is  under  IFR. 

(b)  No  person  may  serve  as  a  second 
in  command  of  an  aircraft  type 
certificated  for  more  than  one  required 
pilot  flight  crewmember  or  in  operations 
requiring  a  second  in  command  unless 
that  person  has  within  the  previous  12 
calendar  months: 

(1)  Reviewed  on  the  specific  type 
aircraft,  for  which  second-in-command 
privileges  are  requested,  and  that  review 
must  include  becoming  familiar  with 
the  aircraft's — 

(i)  Operational  procediu«s  on  the 
powerplant,  equipment,  and  systems; 

(ii)  Performance  specifications  and 
limitations; 

(iii)  Normal,  abnormal,  and 
emergency  operating  procedures; 

(ivrFlight  manual;  and 

(v)  Placards  and  markings. 

(2)  Performed  and  logged  practice  in 
the  type  aircraft  or  in  an  approved  fiight 
simulator  or  approved  flight  training 
device  that  represents  the  type  of 
aircraft  for  which  second-in-command 
privileges  are  requested,  and  the 
practice  must  include  at  least — 

(i)  Three  takeoffs  and  landings  to  a 
full  stop  as  the  sole  manipulator  of  the 
fli^t  controls; 

(ii)  Engine-out  procedures  and 
maneuvering  with  an  engine  out  while 
executing  the  duties  of  a  pilot  in 
command;  and 

(iii)  Flight  deck  resource  management 
training. 

(c)  If  a  person  complies  with  the 
requirements  in  paragraph  (b)  of  this 
section  in  the  calendar  month  before  or 
the  calendar  month  after  the  month  in 
which  compliance  with  this  section  is 
required,  then  that  person  is  considered 
to  have  accomplished  the  training  and 
practice  reqiiirements  of  paragraph  (b) 
of  this  section  in  the  month  it  is  due. 

(d)  This  section  does  not  apply  to  a 
person  who  is: 

(1)  Designated  and  qualified  as  a  pilot 
in  command,  under  part  121, 125,  or 
135  of  this  chapter  in  that  specific  type 
of  aircraft; 

(2)  E>esignated  as  the  second  in 
command,  umder  part  121, 125,  or  135 
of  this  chapter  in  that  specific  type  of 
aircraft;  or 


(3)  Designated  as  the  second  in 
command  in  that  specific  type  of  aircraft 
for  the  purpose  of  receiving  flight 
training  required  by  this  section  and  no 
passengers  or  cargo  are  carried  on  the 
aircraft. 

(e)  A  person  who  holds  a  commercial 
or  airline  transport  pilot  certificate  with 
the  appropriate  category  and  class  rating 
need  not  meet  the  requirements  of 
paragraph  (b)(2)  of  this  section, 
provided  that  pilot: 

(1)  Is  conducting  ferry  flights,  aircraft 
flight  tests,  or  evaluation  flights  of  an 
aircraft's  equipment;  and 

(2)  Does  not  carry  any  person  or  cargo 
aboard  the  aircraft,  imless  the  person  or 
cargo  is  considered  necessary  for  the 
flid^t. 

(f)  To  meet  the  requirements  of 
paragraph  (b)(2)  of  this  section,  a  person 
may  serve  as  a  second  in  command  in 
that  specific  type  of  aircraft,  if: 

(1)  The  flight  occurs  under  day  VFR 
or  day  IFR;  and 

(2)  No  person  or  cargo  are  carried 
aboard  the  aircraft,  unless  the  person  or 
cargo  is  considered  necessary  for  the 
fli^t. 

§61.56    Flight  review. 

(a)  A  flight  review  consists  of  a 
minimimi  of  1  hour  of  flight  instruction 
and  1  hour  of  ground  instruction.  The 
review  must  include — 

(1)  A  review  of  the  current  general 
operating  and  flight  rules  of  part  91  of 
this  chapter;  and 

(2)  A  review  of  those  maneuvers  and 
procedures  which,  at  the  discretion  of 
the  person  giving  the  review,  are 
necessary  fcH-  the  pilot  to  demonstrate 
the  safe  exercise  of  the  privileges  of  the 
pilot  certificate. 

(b)  Glider  pilots  may  substitute  a 
minimum  of  three  instructional  flights 
in  a  glider,  each  of  which  includes  a  360 
degree  turn,  in  lieu  of  the  1  hour  of 
fli^t  instruction  required  in  paragraph 
(a). 

(c)  Except  as  provided  in  paragraphs 
(d)  and  (e)  of  this  section,  no  person 
may  act  as  pilot  in  command  of  an 
aircraft  unless,  since  the  beginning  of 
the  24th  calendar  month  before  the 
month  in  which  that  pilot  acts  as  pilot 
in  command,  that  person  has — 

(1)  Accomplished  a  flight  review 
given  in  an  aircraft  for  which  that  pilot 

■  is  rated  by  an  appropriately  rated 
instructor  certificated  under  this  part  or 
other  person  designated  by  the 
Administrator;  and 

(2)  A  logbook  endorsed  by  the  person 
who  gave  the  review  certifying  that  the 
person  has  satisfactorily  completed  the 
review. 

(d)  A  person  who  has,  within  the 
period  specified  in  paragraph  (c)  of  this 


section,  satisfactorily  completed  a  pilot 
proficiency  check  conducted  by  the 
FAA,  an  approved  pilot  check  airman, 
or  a  U.S.  Anned  Force,  for  a  pilot 
certificate,  rating,  or  operating  privilege, 
need  not  accomplish  the  flight  review 
required  by  this  section. 

(e)  A  person  who  has,  within  the 
period  specified  in  paragraph  (c)  of  this 
section,  satisfactorily  completed  one  or 
more  phases  of  an  FAA-sponsored  pilot 
proficiency  award  program  need  not 
accomplish  the  flight  review  required  by 
this  section. 

(f)  A  person  who  holds  a  current  flight 
instructor  certificate  who  has,  within 
the  period  specified  in  paragraph  (c)  of 
this  section,  satisfactorily  completed  a 
renewal  of  a  flight  instructor  certificate 
under  the  provisions  on  61.197(c),  need 
not  accomplish  the  1  hour  of  ground 
instruction  specified  in  subparagraph 
(a)(1)  of  this  section. 

(g)  The  requirements  of  this  section 
may  be  accomplished  in  combination 
with  the  requirements  of  §  61.57  and 
other  applicable  recency  requirements 
at  the  discretion  of  the  instructor. 

§  61 .57    Recent  flight  experience:  Pilot-in- 
command. 

(a)  General  experience.. 

(1)  Except  as  provided  by  paragraph 
(e)  of  this  section,  no  person  may  act  as 
a  pilot  in  command  of  an  aircraft 
carrying  passengers  or  as  required  pilot 
aboard  an  aircraft  that  requires  more 
than  one  pilot  crewmember  unless  that 
person  has  made  at  least  three  takeofls 
and  three  landings  to  a  full  stop  within 
the  preceding  90  days,  and: 

(i)  The  person  acted  as  sole 
manipulator  of  the  flight  controls; 

(ii)  The  required  takeoffs  and  landings 
were  performed  in  an  aircraft  of  the 
same  category,  class,  and  type  (if  a  type 
rating  is  required),  and  if  the  aircraft  to 
be  flown  is  an  airplane  with  a  tailwheel 
landing  gear,  the  takeoffs  and  landings 
must  have  been  in  a  tailwheel  airplane; 
and 

(iii)  Each  required  takeoff  and  landing 
involved  a  flight  in  the  traffic  pattern  at 
the  recommended  traffic  pattern  altitude 
for  the  airport. 

(2)  A  person  may  act  as  a  pilot  in 
command  or  as  required  pilot  and  sole 
manipulator  of  the  controls  for  an 
aircraft  that  requires  more  than  one  pilot 
under  day  VFR  or  day  IFR,  provided  no 
persons  or  property,  other  than  that 
necessary  for  compliance  with 
paragraph  (a)  of  this  section,  are  carried. 

(b)  Night  experience.  Except  as 
provided  by  paragraph  (e)  of  this 
section,  no  person  may  act  as  pilot  in 
command  of  an  aircraft  carrying 
passengers  at  night,  nor  as  a  required 
pilot  aboard  an  aircraft  requiring  more 
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than  one  pilot  crewmember  at  night, 
unless  that  person  has  complied  with 
the  requirements  of  paragraph  (a)  of  this 
section  at  night. 

(c)  Recent  instrument  experience. 
Except  as  provided  in  paragraph  (e)  of 
this  section,  no  person  may  act  as  pilot 
in  command  under  IFR  or  in  weather 
conditions  less  than  the  minimums 
prescribed  for  VFR,  unless  that  person 
has  met  the  following  requirements 
within  the  preceding  6  calendar  months: 

(1)  To  obtain  instrument  experience 
in  an  aircraft  (other  than  a  glider),  that 
person  has  performed  and  logged — 

(i)  At  least  six  instrument  approaches; 

(ii)  Holding  procedures; 

(iii)  Intercepting  and  tracking  VOR 
radiais  and  NDB  bearings; 

(iv)  Recovery  from  unusual  flight 
altitudes;  and 

(v)  Flight  by  reference  to  instruments. 

(2)  The  instrument  experience 
requirements  of  paragraph  (d)(1)  of  this 
section  must  have  been  logged  in  an 
aircraft  that  is  not  a  glider,  and 
performed  in — 

(i)  Actual  flight,  appropriate  to  the 
category  of  aircraft  for  the  instrument 
privileges  sought;  or 

(ii)  An  approved  flight  simulator  or 
flight  training  device  that  is 
representative  of  the  aircraft  category  for 
the  instrument  privileges  sought. 

(3)  If  the  person  does  not  carry 
passengers  and  if  the  instrument 
recency  experience  is  in  a  glider,  that 
person  must  have  performed  and  logged 
at  least — 

(i)  Three  hours  of  instruntfent  time  in 
actual  flight  of  which  1.5  hours  may  be 
acquired  in  a  single-engine  airplane  or 
a  glider;' or 

(ii)  Three  hours  of  instrument  time 
must  have  been  in  a  glider. 

(d)  Instrument  proficiency  check. 
Except  as  provided  by  paragraph  (e)  of 
this  section,  a  person  who  does  not  meet 
the  recent  instrument  requirements  of 
paragraph  (d)  of  this  section  within  the 
prescribed  time  or  within  6  calendar 
months  after  the  prescribed  time,  may 
not  serve  as  pilot  in  command  under 
IFR  or  in  weather  conditions  less  than 
the  minimums  prescribed  for  VFR  until 
that  person  satisfactorily  accomplishes 
an  instrument  proficiency  check: 

(1)  Consisting  of  a  representative 
number  of  tasks  required  by  the 
instrument  rating  practical  test,  and  the 
check  must  be — 

(i)  In  an  aircraft  that  is  appropriate  to 
the  aircraft  category  and  instrument 
privileges  sought; 

(ii)  In  an  approved  flight  simulator  or 
flight  training  device  that  is 
representative  of  the  aircraft  category 
(other  than  a  glider)  for  which 
instrument  privileges  sought;  or 


(iii)  For  a  glider,  in  a  single-engine 
airplane  or  a  glider. 

(2)  Given  by  one  of  the  following 
persons — 

(i)  An  examiner; 

(ii)  A  person  authorized  by  the  U.S. 
Armed  Forces  to  conduct  instnmient 
flight  tests,  provided  the  person  being 
tested  is  a  member  of  the  U.S.  Armed 
Forces; 

(iii)  A  company  check  pilot  who  is 
authorized  to  conduct  instrument  flight 
tests  under  part  121, 125,  or  135  of  this 
chapter,  and  provided  that  both  the 
check  pilot  and  the  pilot  being  tested 
are  employees  of  that  operator; 

(iv)  An  instnunent  flight  instructor 
who  holds  the  appropriate  instrument 
instructor  rating  for  the  class  of  aircraft 
in  which  the  check  is  being  conducted; 
or 

(v)  A  person  approved  by  the 
Administrator  to  conduct  instrument 
practical  tests. 

(e)  Exceptions. 

(1)  Paragraphs  (a)  and  (b)  of  this 
section  do  not  apply  to  a  pilot  in 
command  that  is  employed  by  a  part 
125  operator  and  is  engaged  in  a  flight 
operation  for  that  certificate  holder. 

(2)  This  section  does  not  apply  to  a 
pilot  in  command  that  is  employed  by 
a  part  121  or  part  135  operator  and  is 
engaged  in  a  flight  operation  for  that 
certificate  holder. 

§  61 .58    Pilot-in-command  proficiency 
check:  Operation  of  aircraft  requiring  more 
than  one  required  pilot 

(a)  Except  as  provided  in  paragraph 
(e)  of  this  section,  no  person  may  act  as 
pilot  in  command  of  an  aircraft  that  is 
type  certificated  for  more  than  one 
required  pilot  crewmember  unless  the 
proficiency  checks  prescribed  in 
paragraphs  (b)  and  (c)  of  this  section  are 
satisfactorily  accomplished. 

(b)  Within  12-calendar  months 
preceding  the  month  the  person  acts  as 
pilot  in  command  of  an  aircraft  that  is 
type  certificated  for  more  than  one 
required  pilot  crewmember  that  person 
must  have  accomplished  one  of  the 
following: 

(1)  For  an  airplane,  a  proficiency 
check — 

(i)  In  that  airplane  type,  or  in  a  flight 
simulator  or  flight  training  device  that  is 
representative  of  that  type  of  airplane; 

(ii)  Given  to  that  person  by  an 
examiner;  and 

(iii)  Consisting  of  those  areas  of 
operations  that  are  appropriate  to  the 
standards  required  of  an  airline 
transport  pilot  certificate  for  that 
airplane  class  rating. 

(2)  For  other  aircraft,  a  proficiency 
checks — 


(i)  In  that  aircraft  type,  or  in  a  flight 
simulator  or  flight  training  device  that  is 
representative  of  that  type  of  aircraft; 

(ii)  Given  to  that  person  by  an 
examiner,  and 

(iii)  Consisting  of  those  areas  of 
operations  that  are  appropriate  to  the 
standards  required  of  an  airline 
transport  pilot  certificate  for  that  aircraft 
category  and  class  rating. 

(3)  A  pilot  in  command  proficiency 
check  given  to  that  person  in 
accordance  with  part  121, 123, 125.  or 
135  of  this  chapter. 

(4)  A  practical  test  required  for  an 
aircraft  type  rating. 

(5)  An  initial  or  periodic  proficiency 
check  for  the  issuance  of  an  examiner  or 
check  airman  designation. 

(6)  A  military  proficiency  check 
required  for  pilot  in  command  and 
instrument  privileges  in  an  aircraft 
which  the  military  requires  to  be 
operated  by  more  than  one  pilot. 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  within  24-calendar 
months  preceding  the  month  the  person 
acts  as  pilot  in  command  of  an  aircraft 
that  is  type' certificated  for  more  than 
one  required  pilot  crewmember,  that 
person  must  have  accomplished  one  of 
the  following  proficiency  checks  in  the 
particular  type  of  aircraft  in  which  the 
person  is  to  serve  as  pilot  in  command: 

(1)  A  proficiency  cneck — 

(i)  In  that  aircraft  type,  or  in  a  flight 
simulator  or  flight  training  device  that  is 
representative  of  that  type  of  aircraft; 

(ii)  Given  to  that  person  by  an 
examiner;  and 

(iii)  Consisting  of  those  areas  of 
operations  that  are  appropriate  to  the 
standards  required  of  an  airline 
transport  pilot  certificate  for  that  aircraft 
category  and  class  rating. 

(2)  A  pilot  in  command  proficiency 
check  given  to  that  person  in 
accordance  with  part  121, 123, 125,  or 
135  of  this  chapter; 

(3)  A  practical  test  required  for  an 
aircraft  type  rating; 

(4)  An  initial  or  periodic  proficiency 
check  for  the  issuance  of  a  pilot 
examiner  or  check  airman  designation; 
or 

(5)  A  military  proficiency  check 
required  for  pilot  in  command  and 
instrument  privileges  in  an  aircraft 
which  the  military  requires  to  be 
operated  by  more  than  one  pilot. 

(d)  For  airplanes,  the  maneuvers  and 
procedures  required  for  the  checks  and 
test  prescribed  in  paragraphs  (c)  (1),  (2), 
(4),  and  (5)  of  this  section,  and 
paragraph  (c)(3)  of  this  section  for  type 
ratings  obtained  in  conjunction  with 
part  121  of  this  chapter,  training 
programs  may  be  performed  in  a  flight 
simulator  or  flight  training  device  if  the: 
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(1)  Maneuver  or  procedure  can  be 
perfonned  in  a  flight  simulator  or  flight 
training  device  as  set  forth  in  appendix 
F  to  part  121  of  this  chapter:  and 

(2)  Flight  simulator  or  flight  training 
device  is  one  that  is  approved  for  the 
particular  maneuver  or  procedure. 

(e)  This  section  does  not  apply  to 
persons  conducting  operations  subject 
to  parts  121, 123, 125. 133, 135,  and  137 
of  this  chapter. 

(f)  For  the  purpose  of  meeting  the 
proficiency  check  requirements  of 
paragraphs  (b)  and  (c)  of  this  section,  a 
person  may  act  as  pilot  in  command  of 
a  flight  under  day  VFR  or  day  IFR  if  no 
persons  or  property,  other  than  as 
necessary  for  compliance  thereunder, 
are  carried. 

(g)  If  a  person  takes  the  proflciency 
check  required  by  paragraph  (a)  of  this 
section  in  the  calendar  month  before,  or 
the  calendar  month  after  the  month  in 
which  it  is  due,  that  person  is 
considered  to  have  taken  it  in  the  month 
it  is  due. 

§  61 .59    Falsification,  reproduction,  or 
alteration  of  applications,  certificates, 
logbooks,  reports,  or  records. 

(a)  No  person  may  make  or  cause  to 
be  made: 

(1)  Any  fraudulent  or  intentionally 
false  statement  on  any  application  for  a 
certificate,  rating,  or  duplicate  thereof, 
issued  under  this  part; 

(2)  Any  fraudulent  or  intentionally 
false  entry  in  any  logbook,  record,  or 
report  that  is  required  to  be  kept,  made, 
or  used,  to  show  compUance  with  any 
requirement  for  the  issuance,  or  exercise 
of  the  privileges  of  any  certificate  or 
rating  under  this  part; 

(3)  Any  reproduction,  for  fraudulent 
purpose,  of  any  certificate  or  rating 
under  this  part;  or 

(4)  Any  alteration  of  any  certificate  or 
rating  under  this  part. 

(b)  The  commission  of  an  act 
prohibited  imder  paragraph  (a)  of  this 
section  is  a  basis  for  suspending  or 
revoking  any  airman,  or  ground 
instructor  certificate  or  rating  held  by 
that  person. 

161.60   Change  of  address. 

Persons  who  hold  an  airman 
certificate,  and  who  have  a  change  in 
their  permanent  mailing  address,  may 
not  exercise  the  privileges  of  their 
certificate  unless  they  notify  the  Federal 
Aviation  Administration,  Airman 
Certification  Branch,  Box  25082, 
Oklahoma  City,  Oklahoma  73125,  in 
writing  of  the  new  address  within  30 
days  from  the  date  the  person  moved. 


Subpart  B — Aircraft  Ratings  and 
Special  Certificates 

§61.61    AppUcablllty. 

This  subpart  prescribes  the 
requirements  for  the  issuance  of 
additional  aircraft  ratings  after  a  pilot 
certificate  is  issued,  and  the 
requirements  and  limitations  for  special 
purpose  pilot  authorizations  issued  by 
the  Administrator. 

§  61 .63    Additional  aircraft  ratings  (ottier 
than  airline  transport  pilot). 

(a)  Additional  category  rating.  Persons 
who  apply  for  an  additional  aircraft 
category  rating  to  be  added  to  their 
current  pilot  certificate: 

(1)  Must  have  received  the  required 
training  and  aeronautical  experience 
time  prescribed  by  this  part  that  applies 
to  the  pilot  certificate  for  the  aircraft 
category  and  class  rating  sought; 

(2)  Must  have  an  endorsement  in  their 
logbook  or  training  record  from  an 
authorized  flight  instructor  or  ground 
instructor,  and  that  endorsement  must 
attest  that  they  have  been  foimd 
competent  on  the  aeronautical 
knowledge  areas  that  are  appropriate  to 
the  pilot  certificate  for  the  aircraft 
category  or  class  rating  sought; 

(3)  Must  have  an  endorsement  in  their 
logbook  or  training  record  from  an 
authorized  flight  instructor,  and  that 
endorsement  must  attest  that  they  have 
been  foimd  proficient  on  the  areas  of 
operation  that  are  appropriate  to  the 
pilot  certificate  for  the  aircraft  category 
or  class  rating  sought; 

(4)  Must  have  satisfactorily 
accomplished  the  required  practical  test 
that  is  appropriate  to  the  pilot  certificate 
for  the  aircraft  category  or  class  rating 
sought; 

(5)  Need  not  accomplish  the 
supervised  pilot  in  command  time 
prescribed  by  this  part  that  applies  to 
the  pilot  certificate  for  the  aircraft 
category  or  class  rating  sought;  and 

(6)  Need  not  accomplish  another 
knowledge  test,  provided  they  hold  an 
airplane,  rotorcraft,  powered-lift,  or 
airship  rating  at  that  pilot  certificate 
level. 

(b)  Additional  class  rating.  Persons 
who  apply  for  an  additional  class  rating 
to  be  added  on  their  pilot  certificate: 

(1)  Must  have  an  endorsement  in  their 
logbook  or  training  record  ftt>m  an 
authorized  flight  instructor,  and  that 
endorsement  must  attest  they  have  been 
found  competent  on  the  aeronautical 
knowledge  areas  that  are  appropriate  to 
the  pilot  certificate  for  the  aircraft  class 
rating  sought; 

(2)  Must  have  an  endorsement  in  their 
logbook  or  training  record  from  an 
authorized  flight  instructor,  and  that 


endorsement  must  attest  they  have  been 
found  proficient  on  the  areas  of 
operation  that  are  appropriate  to  the 
pilot  certificate  for  the  aircraft  class 
rating  sought; 

(3)  Must  have  satisfactorily 
accomplished  the  required  practical  test 
that  is  appropriate  to  the  pilot  certificate 
for  the  aircraft  class  rating  sought; 

(4)  Need  not  meet  the  specified 
training  time  and  aeronautical 
experience  time  prescribed  by  this  part 
that  applies  to  the  pilot  certificate  for 
the  aircraft  class  rating  sought;  and 

(5)  Need  not  accomplish  another 
knowledge  test,  provided  they  hold  an 
airplane,  rotorcraft,  powered-lift,  or 
airship  rating  at  that  pilot  certificate 
level. 

(c)  Additional  type  rating  or  an 
addition  of  an  aircraft  type  rating  that 
is  accomplished  concurrently  with  an 
additional  aircraft  category  or  class 
rating.  Persons  who  apply  for  an 
additional  aircraft  type  rating  to  be 
added  on  their  pilot  certificate,  or  an 
addition  of  aircraft  type  rating  that  is 
accomplished  concurrently  with  an 
additional  aircraft  category  or  class 
rating: 

(1)  Must  hold  or  concurrently  obtain 
an  instrument  rating  that  is  appropriate 
to  the  aircraft's  category,  class,  or  type 
rating  sought; 

(2)  Must  have  an  endorsement  in  their 
logbook  or  training  record  from  an 
authorized  flight  instructor,  and  that 
endorsement  must  attest  that  they  have 
been  found  competent  on  the 
aeronautical  knowledge  areas  that  are 
appropriate  to  the  pilot  certificate  for 
the  aircraft  category,  class,  or  type  rating 
sought; 

(3)  Must  have  an  endorsement  in  their 
logbook  or  training  record  from  an 
authorized  flight  instructor,  and  that 
endorsement  must  attest  that  they  have 
been  found  proficient  on  the  areas  of 
operation  that  are  appropriate  to  the 
standards  of  an  airline  transport  pilot 
certificate  for  the  aircraft  category,  class, 
or  type  rating  sought; 

(4)  Must  have  satisfactorily 
accomplished  the  required  practical  test 
that  is  appropriate  to  the  airline 
transport  pilot  certificate  for  the  aircraft 
category,  class,  or  type  rating  sought; 

(5)  Need  not  meet  the  specified 
training  time  and  aeronautical 
experience  time  prescribed  by  this  part 
that  applies  to  the  pilot  certificate  for 
the  aircraft  category  or  class  rating 
sought; 

(6)  Must  perform  the  practical  test 
under  instrument  flight  rules,  unless  the 
practical  test  cannot  be  accomplished 
under  instrument  flight  rules  because 
the  aircraft's  type  certificate  makes  the 
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aircraft  incapable  of  operating  under 
instrument  flight  rules,  then — 

(i)  The  person  may  obtain  a  type 
rating  limited  to  "VFR  only;"  and 

(iil  The  "VFR  only"  limitation  may  be 
removed  for  that  aircraft  type  when  the 
person  satisfactorily  accomplishes  the 
practical  test  under  instrument  flight 
rules. 

(7)  When  an  instrument  rating  is 
issued  to  persons  who  hold  one  or  more 
type  jatings,  the  type  ratings  on  the 
amended  pilot  certificate  shall  bear  the 
"VFR  only"  limitation  for  each  aircraft 
type  rating  for  which  they  have  not 
shov^m  the  instrument  competency;  and 

(8)  Need  not  accomplish  another 
knowledge  test,  provided  they  hold  an 
airplane,  rotorcraft,  powered-lift,  or 
airship  rating  on  their  pilot  certificate. 

§  61.65    Instrument  rating  requirements. 

(a)  General.  A  person  who  applies  for 
an  instrument  rating  must: 

(1)  Hold  at  least  a  private  pilot 
certificate  with  an  aircraft  category  and 
class  rating  that  applies  to  the 
instnunent  rating  sought; 

(2)  Be  able  to  read,  speak,  write,  and 
understand  the  English  language; 

(3)  Hold  at  least  a  current  third-class 
medical  certificate  issued  under  part  67 
of  this  chapter; 

(4)  Present  documentation  of  having — 
(i)  Received  and  logged  ground 

training  from  an  authorized  instructor, 
or  accomplished  a  home  study  course  of 
training  on  the  approved  aeronautical 
knowledge  areas  of  paragraph  (b)  of  this 
section  that  apply  to  the  instrument 
rating  sought; 

(ii)  Received  a  logbook  or  training 
record  endorsement  from  the  authorized 
instructor,  who  gave  that  person 
training  or  reviewed  that  person's  home 
study  course,  certifying  that  the  person 
is  prepared  to  satisfactorily  accomplish 
the  required  knowledge  test; 

(iii)  Received  and  logged  training 
from  an  authorized  flight  instructor  in 
the  aircraft,  or  from  an  authorized 
instructor  in  a  flight  simulator  or 
training  device  that  represents  that  class 
of  aircraft  for  the  instrument  rating 
sought  on  the  approved  areas  of 
operation  of  paragraph  (c)  of  this 
section;  and 

(iv)  Received  a  logbook  or  training 
record  endorsement  frt)m  the  authorized 
instructor  who  gave  that  person  the 
training  and  certified  that  the  person  is 
prepared  to  satisfactorily  accomplish 
the  required  practical  test. 

(5)  Satisfactorily  accomplish  the 
required  knowledge  test  on  the 
approved  aeronautical  knowledge  areas 
of  paragraph  (b)  of  this  section; 

(is)  Satisfactorily  accomplish  the 
required  practical  test  on  the  approved 


areas  of  operation  of  paragraph  (cj  of 
this  section; 

(7)  Satisfactorily  accomplish  an 
instrument  rating  practical  test  in  a 
multiengine  airplane,  and  who  holds  an 
airplane  category  and  single-engine 
class  rating  on  the  person's  pilot 
certificate  will  also  have  met  the 
requirements  for  issuance  of  an 
instrument  rating-airplane  single 
engine; 

(8)  Is  not  required  to  accomplish 
another  knowledge  test,  when  that 
person  already  holds  an  instrument 
rating  on  the  person's  pilot  certificate; 
and 

(9)  Comply  with  the  applicable 
requirements  of  this  section. 

fb)  Aeronautical  knowledge.  A  person 
who  applies  for  an  instrument  rating 
must  have  received  and  logged  ground 
training  from  authorized  instructor,  or 
accomplished  a  home  study  course  on 
the  following  aeronautical  knowledge 
areas  that  apply  to  the  instrument  rating 
sought: 

(1)  The  Federal  Aviation  Regulations 
of  this  chapter  that  apply  to  flight 
operations  under  IFR; 

(2)  The  appropriate  information  that 
apply  to  flight  operations  under  IFR  in 
the  "Airman's  Information  Manual;" 

(3)  The  air  traffic  control  system  and 
procedures  for  instrument  flight 
operations; 

(4)  IFR  navigation  and  approaches  by 
use  of  radio  aids; 

(5)  The  use  of  IFR  enroute  and 
instrument  approach  procedure  charts; 

(6)  The  procurement  and  use  of 
aviation  weather  reports  and  forecasts 
and  the  elements  of  forecasting  weather 
trends  based  on  that  information  and' 
personal  observation  of  weather 
conditions; 

(7)  The  safe  and  efficient  operation  of 
aircraft  under  IFR  and  conditions  that     . 
apply  to  the  instrument  rating  sought; 

(8)  The  recognition  of  critical  weather 
situations  and  windshear  avoidance; 

(9)  Aeronautical  decision  making  and 
judgment;  and 

(10)  Flight  deck  resource 
management,  including  creW 
communications  and  coordination. 

(c)  Areas  of  operation.  A  person  who 
applies  for  an  instrument  rating  must 
receive  and  log  training  from  an 
authorized  flight  instructor  in  an 
aircraft,  or  from  an  authorized  instructor 
m  an  approved  flight  simulator  or 
training  device  (or  any  combination 
thereof)  that  includes  the  following 
approved  areas  of  operation: 

(1)  Preflight  preparation; 

(2)  Preflight  procedures; 

(3)  Air  traffic  control  clearances  and 
procedures;  ■ 

(4)  Flight  by  reference  to  instruments; 


(5)  Navigation  aids; 

(6)  Instrument  approach  procedures: 

(7)  Emergency  operations;  and 

(8)  Postflight  procedures. 

(d)  Aeronautical  experience.  A  person 
who  applies  for  an  instrument  rating 
must  have  received  and  logged  the 
following  training: 

(1)  At  least  40  hours  of  instrument 
training  from  an  authorized  flight 
instructor-instrument  or  ground 
instructor-instnmient  on  the  approved 
areas  of  operation  of  this  section; 

(2)  Not  more  than  20  hours  of  the 
instrument  training  prescribed  in 
paragraph  (d)(1)  of  this  section  may  be 
met  by  training  received  from  an 
authorized  flight  instructor-instrument 
or  ground  instructor-instrument  in  a 
flight  simulator  or  flight  training  device; 

(3)  At  least  5  hours  of  instrument 
flight  training  from  an  authorized 
instrument  flight  instructor  in  the 
category  and  class  aircraft  for  the 
instrument  rating  sought; 

(4)  At  least  3  hours  of  instrument 
training  that  is  appropriate  to  the 
instrument-aircraft  class  rating  sought 
and  from  an  authorized  instructor  in 
preparation  for  the  practical  test  within 
the  60-days  preceding  the  date  of  the 
test; 

(5)  For  an  instrument-airplane  rating, 
instrument  training  specific  to  airplanes 
on  cross-country  flight  procedures  that 
includes  at  least  one  cross-country  flight 
in  the  class  airplane  for  the  instrument 
rating  sought,  is  performed  under  IFR. 
and  consists  of — 

(i)  A  distance  of  at  least  250  nautical 
miles  along  airways  or  ATC-directed 
routing  with  one  of  the  routes  being  at 
least  a  straight-line  distance  of  100 
nautical  miles  between  airports; 

(ii)  An  instrument  approach  at  each 
airport;  and 

(lii)  Three  different  kinds  of 
approaches  with  the  use  of  navigation 
aids. 

(6)  For  an  instrument-helicopter 
rating,  instrument  training  specific  to 
helicopters  on  cross-country  flight 
procedures  that  includes  at  least  one 
cross-country  flight  in  a  helicopter,  is 
performed  under  IFR,  and  consists  of— 

(i)  A  distance  of  at  least  100  nautical 
miles  along  airways  or  ATC-directed 
routing  with  one  of  the  routes  being  at 
least  a  straight-line  distance  of  50 
nautical  miles  between  airports; 

(ii)  An  instrument  approach  at  each 
airport;  and 

(iii)  Three  different  kinds  of 
approaches  with  the  use  of  navigation 
aids. 

(7)  For  an  instrument-airship  rating, 
instrument  training  specific  to  airships 
on  cross-country  flight  procedures  that 
includes  at  least  one  cross-country  flight 
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in  an  airship,  is  performed  under  IFR, 
and  consists  of— 

(i)  A  distance  of  at  least  50  nautical 
miles  along  airways  or  ATC-directed 
routing  with  one  of  the  routes  being  at 
least  a  straight-line  distance  of  25 
nautical  miles  between  airports; 

(ii)  An  instrument  approach  at  each 
airport;  and 

(iii)  Three  different  kinds  of 
approaches  with  the  use  of  navigation 
aids. 

(8)  For  an  instnunent-powered-lifl 
rating,  instrument  training  specific  to 
powered-lift  on  cross-country  flight 
procedures  that  includes  at  least  one 
cross-country  flight  in  a  powered-lift,  is 
performed  under  IFR,  and  consists  of — 

(i)  A  distance  of  at  least  250  nautical 
miles  along  airways  or  ATC-directed 
routing  with  one  of  the  routes  being  at 
least  a  straight-line  distance  of  100 
nautical  miles  between  airports; 

(ii)  An  instrument  approach  at  each 
airport;  and 

(iii)  Three  different  kinds  of 
approaches  with  the  use  of  navigation 
aids. 

§  61 .67    Category  II  pilot  auttiorlzation 
requirements. 

(a)  General.  A  person  who  applies  for 
a  Category  n  pilot  authorization  must 
hold: 

(1)  At  least  a  private  or  commerdal' 
pilot  certificate  with  an  instrument 
rating  or  an  airline  transport  pilot 
certificate;  and 

(2)  A  type  rating  for  the  aircraft  type 
if  the  authorization  is  requested  for  a 
large  aircraft  or  a  small  turbojet  aircraft. 

(b)  Experience  requirements.  Except 
for  a  person  who  holds  an  airline 
transport  pilot  certificate,  a  person  who 
applies  for  a  Category  II  authorization 
must  have  at  least: 

(1)  Fifty  hours  of  night  flight  time 
under  VFR  conditions  as  pilot  in 
command. 

(2)  Seventy-five  hours  of  instrument 
time  under  actual  or  simulated 
conditions  that  may  include  25  hours  in 
an  approved  flight  simulator  or  training 
device. 

(3)  Two  hundred-fifty  hoius  of  cross- 
country flight  time  as  pilot  in  command. 

(4)  The  night  flight  and  insirumenl 
flight  time  used  lo  meet  the 
requirements  of  paragraphs  (b)  (1)  and 
(2)  of  this  section  may  also  be  used  to 
meet  the  requirements  of  paragraph 
(b)(3)  of  this  section. 

(c)  Practical  test  requirements. 
(1)  A  practical  test  must  be 

satisfactorily  accomplished  by  a  person 
who  applies  for: 

(i)  Issuance  or  renewal  of  an 
authorization;  and 


(ii)  The  addition  of  another  type 
aircraft  to  the  applicant's  Category  II 
authorization. 

(2)  To  be  eligible  for  the  practical  test 
for  an  authorization  under  this  section, 
the  person  must  meet  the  requirements 
of  paragraph  (a)  of  this  section  and,  if 
the  practical  test  has  not  been 
accomplished  during  the  12-calendar 
months  preceding  the  month  of  the  test, 
then  that  person  must  meet  the 
following  recent  experience 
requirements: 

(i)  The  requirements  of  §  61.57(e); 

(ii)  At  least  six  ILS  approaches  during 
the  6-calendar  months  preceding  the 
month  of  the  test  of  which  at  least  three 
of  the  approaches  must  have  been 
conducted  without  the  use  of  an 
approach  coupler,  and  these 
approaches — 

(A)  Must  be  imder  actual  or  simulated 
instrument  flight  conditions  to  the 
decision  height  of  the  approach,  and  in 
the  type  aircraft  in  which  the  practical 
test  is  to  be  performed;  and 

(B)  Need  not  be  conducted  down  to 
the  decision  heights  authorized  for 
Category  II  operations. 

(iii)  The  flight  time  acquired  in 
meeting  the  requirements  of  paragraph 
(c)(2)(ii)  of  this  section  may  be  used  to 
meet  the  requirements  of  paragraph 
(c)(2)(i)  of  this  section. 

(d)  Practical  test  procedures.  The 
practical  test  consists  of  two  phases: 

(1)  Phase  I-knowledge  test.  The  person 
must  demonstrate  knowledge  of  the 
following — 

(i)  Required  landing  distance; 

(ii)  Recognition  of  tne  decision  height; 

(iii)  Missed  approach  procedures  and 
techniques  utilizing  computed  or  fixed 
attitude  guidance  displays; 

(iv)  RvR,  its  use  and  limitations; 

(v)  Use  of  visual  clues,  their 
availability  or  limitations,  and  altitude 
•at  which  they  are  normally  discernible 
at  reduced  RVR  readings; 

(vi)  Procedures  and  techniques  related 
to  transition  from  nonvisual  to  visual 
flight  during  a  final  approach  under 
reduced  RVR; 

(vii)  Efl^ects  of  vertical  and  horizontal 
windshear; 

(viii)  Characteristics  and  limitations 
of  the  ILS  and  runway  lighting  systpm; 

(ix)  Characteristics  and  limitations  of 
the  flight  director  system,  auto  approach 
coupler  (including  split  axis  type  if 
equipped),  auto  throttle  system  (if 
equipped),  and  other  required  Category 
n  equipment; 

(x)  Assigned  duties  of  the  second  in 
command  during  Category  II 
approaches;  and 

(xi)  Instrument  and  equipment  failure 
warning  systems. 

(2)  Phase  Il-proficiency  test.  The  test 
must — 


(i)  Be  taken  in  an  aircraft  that  meets 
the  requirements  of  part  91  of  this 
chapter  for  Category  II  operations; 

(ii)  Consist  of  at  least  two  ILS 
approaches  to  100  feet  including  at  least 
one  landing  and  one  missed  approach; 

(iii)  Be  performed  with  all  approaches 
made  with  the  use  of  an  approved  flight 
control  guidance  system; 

(iv)  Include  at  least  one  manual 
approach  if  an  approved  automatic 
approach  coupler  is  installed; 

(v)  Include  a  missed  approach  that  is 
executed  with  one  engine  set  in  idle  or 
zero  thrust  position  before  reaching  the 
middle  marker  for  a  multiengine  aircraft 
that  has  performance  capability  to 
execute  a  missed  approach  with  an 
engine  out;  and 

(vi)  Include  flight  maneuvers 
performed  solely  by  reference  to 
instruments  and  in  coordination  with  a 
second  in  command  who  holds  a  class 
rating  and,  in  the  case  of  a  large  aircraft 
or  a  small  turbojet  aircraft,  a  type  rating 
for  that  aircraft. 

§  61 .69    Glider  towing:  Experience  and 
training  requirements. 

(a)  No  person  may  act  as  pilot  in 
command  for  towing  a  glider  unless  that 
person: 

(1)  Holds  at  least  a  private  pilot 
certificate  with  an  airplane  category  and 
a  single  engine  class  rating; 

(2)  Has  logged  at  least  100  hours  of 
pilot-in-command  time  in  sfngle  engine 
airplanes; 

(3)  Has  a  logbook  endorsement  from 
an  authorized  glider  flight  instructor 
who  certifies  that  the  person  has 
received  ground  and  flight  training  in 
gliders  and  is  proficient  in — 

(i)  The  techniques  and  procedures 
essential  to  the  safe  towing  of  gliders, 
including  airspeed  limitations; 

(ii)  Emergency  procedures; 

(iii)  Signals  used;  and 

(iv)  Maximum  angles  of  bank. 

(4)  Has  made  at  least  three  flights  as 
the  sole  manipulator  of  the  controls  of 
an  aircraft  towing  a  glider  while 
accompanied  by  a  pilot  who  meets  the 
requirements  of  this  section;  and 

(5)  Has  received  a  logbook 
endorsement  from  the  pilot  described  in 
paragraph  (a)(4)  of  this  section,  and  that 
endorsement  must  certify  that  the 
person  has  accomplished  at  least  3 
flights  in  a  single  engine  airplane  while 
towing  a  glider. 

(b)  The  pilot,  described  in  paragraph 
(a)(4)  of  this  section,  who  accompanies 
and  endorses  the  logbook  of  persons 
seeking  glider  towing  privileges: 

(1)  Must  have  met  the  requirements  of 
this  section  prior  to  accompanying  or 
endorsing  the  logbook  of  persons 
seeking  glider  towing  privileges; 


(2)  Must  have  logged  at  least  10  flights 
as  pilot  in  command  of  a  single  engine 
airplane  while  towing  a  glider;  and 

(3)  Holds  only  a  private  pilot 
certificate,  then  that  pilot — 

(i)  Must  also  have  logged  at  least  100 
hours  of  pilot-in-command  time  in 
airplanes,  or  200  hours  of  pilot-in- 
command  time  in  a  combination  of 
powered  and  other  than  powered 
aircraft;  and 

(ii)  Must  have  performed  and  logged 
at  least  three  flights  within  the  12- 
calendar  months  preceding  the  month 
that  pilot  accompanies  or  endorses  the 
logbook  of  persons  seeking  glider 
towing  privileges — 

(A)  m  a  single-engine  airplane  while 
towing  a  glider  and  be  accompanied  by 
another  pilot  who  meets  the 
requirements  of  this  section;  or 

fB)  As  pilot  in  command  of  a  glider 
being  towed  by  a  single-engine  airplane. 

§  61.71  Graduates  of  an  approved  training 
program,  other  than  under  this  part:  Special 
rules. 

(a)  A  |>erson  who  graduates  from  an 
approved  training  program  under  parts 
141  or  142  of  this  chapter,  is  considered 
to  have  met  the  applicable  aeronautical 
experience,  aeronautical  knowledge, 
and  approved  areas  of  operation 
requirements  of  this  part,  if  that  person 
presents  the  graduation  certificate  and 
satisfactorily  accomplishes  the  required 
practical  test  within  the  60-day  period 
after  the  date  of  graduation. 

(b)  A  person  may  apply  for  an  airline 
transport  pilot  certificate,  type  rating,  or 
both  under  this  part,  and  will  be 
considered  to  have  met  the  applicable 
requirements  of  §  61.157  of  this  part  for 
that  certificate  and  rating,  if  that  person 
has — 

(1)  Satisfactorily  accomplished  an 
approved  training  program  and  the 
pilot-in-command  proficiency  check  for 
that  airplane  tjrpe,  in  accordance  with 
the  pilot  in  command  requirements  of 
subparts  N  and  O  of  part  121  of  this 
chapter;  and 

(2)  Made  application  for  that  airline 
transport  pilot  certificate,  type  rating,  or 
both  within  the  60-day  period  from  the 
date  the  person  satisfactorily 
accomplished  the  approved  training 
program  and  pilot-in-command 
proficiency  check  for  that  airplane  type. 

§  61 .73    Military  pilots  or  former  military 
pilots:  Special  rules. 

(a)  General.  Military  pilots  or  former 
military  pilots  who  have  graduated  from 
a  U.S.  mihtary  pilot  training  course, 
have  received  official  military 
aeronautical  orders,  and  meet  the 
applicable  requirements  of  this  section 
may  apply,  on  the  basis  of  their  military 
training,  for: 


(1)  A  commercial  pilot  certificate. 

(2)  An  aircraft  rating  in  the  category 
and  class  of  aircraft  for  which  that 
military  pilot  is  qualified. 

(3)  An  instrument  rating  with  the 
appropriate  aircraft  rating  for  which  that 
mihtary  pilot  is  qualified. 

(4)  A  type  rating,  if  appropriate. 

(5)  This  section  does  not  apply  to  a 
military  pilot  or  a  former  military  pilot 
who  has  been  removed  from  flying 
status  for  lack  of  proficiency  or  because 
of  disciplinary  action. 

(b)  Military  pilots  on  active  flying 
status  within  the  past  12  months.  A 
rated  military  pilot  or  former  rated 
military  pilot  who  has  been  on  active 
flying  status  within  the  12  months 
before  applying  must: 

(1)  Satisfactorily  accomplishes  a 
knowledge  test  on  the  appropriate  parts 
of  this  chapter  that  apply  to  pilot 
privileges  and  Umitations.  air  traffic  and 
general  operating  rules,  and  accident 
reporting  rules; 

<2)  Present  documents  showing  that 
the  requirements  of  paragraph  (d)  of  this 
section  are  met  for  at  least  one  aircraft 
rating:  and 

(3)  Present  documents  showing  that 
the  military  pilot,  is  or  was,  at  any  time 
during  the  12-calendar  months  before     . 
the  month  of  application — 

(i)  A  rated  military  pilot  on  active 
flying  status  in  an  armed  force  of  the 
United  States;  or 

(ii)  A  rated  military  pilot  of  an  armed 
force  of  a  member  State  to  the 
International  Civil  Aviation 
Organization,  assigned  to  pilot  duties 
(other  than  flight  training)  with  an 
armed  force  of  the  United  States  who 
holds,  at  the  time  of  application,  a 
current  civil  pilot  license  issued  by  that 
member  State  authorizing  at  least  the 
privileges  of  the  pilot  certificate  sought. 

(c)  Military  pilots  not  on  active  flying 
status  during  the  12  calendar  months 
before  the  month  of  application.  A  rated 
military  pilot  or  former  military  pilot 
who  has  not  been  on  active  flying  status 
during  the  12  calendar  months  before 
the  month  of  application  must: 

(1)  Satisfactorily  accomplishes  the 
appropriate  knowledge  and  practical 
tests  prescribed  in  this  part  for  the 
certificate  or  rating  sought; 

(2)  Hold  at  least  a  third  class  medical 
certificate  issued  under  part  67  of  this 
chapter;  and 

(3)  Present  documents  showing  that 
the  applicant,  was  or  is,  during  the  12 
calendar  months  before  the  month  of 
application,  a  rated  military  pilot  as 
prescribed  by  paragraph  (b)(3)  of  this 
section. 

(d)  Aircraft  category,  class,  and  type 
ratings.  A  military  pilot  who  applies  for 
additional  aircraft  category,  class,  or 


type  rating  is  issued  that  rating  at  the 
commercial  pilot  certificate  level  if  the 
pilot  presents  documentary  evidence 
that  shows  satisfactory  accomplishment 
of: 

(1)  An  official  U.S.  military  checkout 
and  instrument  proficiency  checkout  in 
the  aircraft  as  pilot  in  command  during 
the  12  calendar  months  before  the 
month  of  application; 

(2)  At  least  10  hours  of  pilot  in 
command  time  in  the  aircraft  during  the 
12  calendar  months  before  the  month  of 
application; 

(3)  An  FAA  practical  test  in  that 
aircraft  after  first—  ' 

(i)  Meeting  the  requirements  of 
paragraph  {b)(l)  and  (2)  of  this  section; 
and 

(ii)  Having  received  an  endorsment 
from  an  authorized  flight  instructor  who 
certifies  that  the  pilot  is  proficient  to 
accomplish  the  required  practical  test, 
and  that  endorsement  is  dated  within 
the  60-day  period  preceding  the  date  of 
the  practical  test. 

(e)  Instrument  rating.  Military  pilots 
who  apply  for  an  airplane  instrument 
rating,  a  heUcopter  instrument  rating,  or 
a  powered-lift  instrument  rating  to  be 
added  on  their  commercial  pilot 
certificate,  are  entitled  to  that 
instrument  rating  if  the  pilots  have, 
within  the  12  calendar  months 
preceding  the  month  of  application: 

(1)  Satisfactorily  accomplished  an 
instrument  proficiency  checkout  of  a 
U.S.  Armed  Force  in  the  aircraft 
category  and  class  for  the  instrument 
rating  sought;  and 

(2)  Is  authorized  by  the  U.S.  Armed 
Force  to  conduct  IFR  flights  on  Federal 
airways  in  that  aircraft  category  and 
class  for  the  instrument  rating  sought. 

(f)  Aircraft  type  rating.  An  aircraft 
type  rating  is  issued  only  for  aircraft 
types  that  the  Administrator  has 
certificated  for  civil  operations. 

(g)  Aircraft  type  rating  placed  on  an 
airline  transport  pilot  certificate.  A 
mihtary  pilot  who  holds  an  airline 
transport  pilot  certificate  and  who 
requests  an  aircraft  type  rating  to  be 
placed  on  their  airline  transport  pilot 
certificate  may  be  issued  that  aircraft 
type  rating  at  the  airline  transport  pilot 
certificate  level,  provided  that  person — 

(1)  Holds  a  category  and  class  rating 
for  that  type  of  aircraft  at  the  airline 
transport  pilot  certificate  level;  and 

(2)  Satisfactorily  accompHshes  an 
official  U.S.  military  checkout  and 
instrument  proficiency  checkout  in  that 
type  of  aircraft  as  pilot  in  command 
during  the  12  calendar  months  before 
the  month  of  application. 

(h)  Evidentiary  documents.  The 
following  documents  are  satisfactory 


41238 


Federal  Register  /  Vol.  60,  No.  155  /  Friday.  August  11,  1995  /  Proposed  Rules 


evidence  for  meeting  the  requirements 
of  this  section  to  show: 

(1)  Membership  of  the  armed  forces, 
an  official  identification  card  issued  to 
the  pilot  by  an  armed  force  may  be  used. 

(2)  The  military  pilot's  discharge  or 
release  from  an  armed  force  or  former 
membership  of  an  armed  force,  an 
original  or  a  copy  of  a  certificate  of 
discharge  or  release  may  be  used. 

(3)  Current  or  previous  status  as  a 
rated  military  pilot  with  a  U.S.  Armed 
Force,  for  which  one  of  the  following 
may  be  used,  as  appropriate: 

(i)  An  official  U.S.  Armed  Force  order 
to  flight  duty  as  a  military  pilot; 

(ii)  An  official  U.S.  Armed  Force  form 
or  logbook  showing  military  pilot  status; 
or 

(iii)  An  official  order  showing  that  the 
military  pilot  graduated  from  a  U.S. 
military  pilot  school  and  is  rated  as  a 
military  pilot. 

(4)  Flight  time  in  military  aircraft  as 
a  member  of  a  U.S.  Armed  Force,  an 
appropriate  official  U.S.  Armed  Force 
form  or  summary,  or  a  certified  U.S. 
Armed  Force  logbook  may  be  used. 

(5)  Pilot-in-command  status,  an 
official  U.S.  armed  force  record  of  a 
military  checkout  as  pilot  in  command 
may  be  used. 

(6)  Instrument  pilot  qualification,  a 
current  instrument  grade  slip  that  is 
issued  by  a  U.S.  Armed  Force,  or  an 
official  record  of  satisfactorily 
accomplishment  of  an  instrument 
proficiency  check  during  the  12 
calendar  months  preceding  the  month  of 
the  application  may  be  used. 

1 61 .75    Private  pilot  certificate  issued  on 
basis  of  a  foreign  pilot  license. 

(a)  General.  A  person  who  holds  a 
current  foreign  pilot  license,  issued  by 

a  member  State  to  the  International  Civil 
Aviation  Organization  (ICAO),  may 
apply  for  and  may  be  issued  only  a 
private  pilot  certificate  with  the 
appropriate  ratings  when  the 
application  is  based  on  the  foreign  pilot 
license  and  meets  the  requirements  of 
this  section. 

(b)  Certificate  issued.  A  U.S.  private 
pilot  certificate  that  is  issued  under  this 
section  shall  specify  the  person's  foreign 
license  number  and  country  of  issuance. 
A  person  who  holds  a  current  pilot 
Ucense,  issued  by  a  member  State  to 
ICAO,  may  be  issued  a  private  pilot 
certificate  based  on  the  foreign  pilot 
license  without  any  further  showing  of 
proficiency,  and  provided  that  person: 

(1)  Meets  the  requirements  of  this 
.  section; 

(2)  Holds  a  foreign  pilot  license  that — 
(i)  Is  not  under  an  order  of  revocation 

or  suspension  by  the  foreign  country 
that  issued  the  foreign  pilot  license:  and 


(ii)  Does  not  contain  an  endorsement 
stating  that  the  person  has  not  met  all 
of  the  standards  of  ICAO; 

(3)  Does  not  currently  hold  a  U.S. 
pilot  certificate; 

(4)  Holds  a  current  medical  certificate 
issued  under  part  67  of  this  chapter  or 

a  current  medical  certificate  issued  by 
the  country  that  issued  the  person's 
foreign  pilot  license;  and 

(5)  Is  able  to  read,  speak,  write,  and 
understand  the  English  language. 

(c)  Aircraft  ratings  issued.  Aircraft 
ratings  listed  on  a  person's  foreign  pilot 
license,  in  addition  to  any  issued  after 
testing  under  the  provisions  of  this  part, 
may  be  placed  on  that  person's  U.S. 
pilot  certificate. 

(d)  Instrument  ratings  issued.  A 
person  who  holds  an  instrument  rating 
on  the  foreign  pilot  license,  issued  by  a 
member  State  to  ICAO,  may  be  issued 
an  instrument  rating  on  the  U.S.  private 
pilot  certificate  provided: 

(1)  The  person's  foreign  pilot  license 
authorizes  instrument  privileges;   « 

(2)  Upon  application  for  the 
instrument  rating  privileges,  the  person 
satisfactorily  accomplishes  the 
appropriate  knowledge  test;  and 

(3)  The  person  is  able  to  read,  speak, 
write,  and  tmderstand  the  English 
language. 

(e)  Operating  privileges  and 
limitations.  A  person  who  receives  a 
U.S.  private  pilot  certificate  that  has 
been  issued  under  the  provisions  of  this 
section: 

(1)  May  act  as  a  pilot  of  a  civil  aircraft 
of  U.S.  registry  in  accordance  with  the 
private  pilot  privileges  authorized  by 
this  part; 

(2)  Is  limited  to  the  privileges  placed 
on  the  certificate  by  the  Administrator; 

(3)  Is  subject  to  the  limitations  and 
restrictions  on  the  person's  U.S. 
certificate  and  foreign  pilot  certificate 
when  exercising  the  privileges  of  that 
U.S.  pilot  certificate  in  an  aircraft  of 
U.S.  registry  operating  within  or  outside 
the  United  States;  and 

(4)  Shall  not  exercise  the  privileges  of 
that  U.S.  private  pilot  certificate  when 
the  person's  foreign  pilot  license  has 
been  revoked  or  suspended. 

(f)  Limitation  on  licenses  used  as 
basis  for  U.S.  certificate.  Only  one 
foreign  pilot  license  may  be  used  as  a 
basis  for  issuing  a  U.S.  private  pilot 
certificate.  The  foreign  pilot  license  and 
medical  certificate  used  as  a  basis  for 
issuing  a  U.S.  private  pilot  certificate 
under  this  section  must  be  in  the 
English  language  or  accompanied  by  an 
English  language  transcription  that  has 
been  signed  by  an  official  or 
representative  of  the  foreign  aviation 
authority  that  issued  the  foreign  pilot 
license. 


(g)  Limitation  placed  on  U.S.  private 
pilot  certificate.  The  U.S.  private  pilot 
certificate  issued  under  this  section  is 
valid  only  when  that  person  has  their 
foreign  pilot  license  in  their  personal 
possession  or  readily  accessible  in  the 
aircraft. 

§  61 .77    Special  purpose  pilot 
authorization:  Operation  of  U.S.-registered 
civil  aircraft  leased  by  a  person  wito  is  not 
a  li.S.  citizen. 

(a)  General.  After  meeting  the 
requirements  of  this  section,  a  holder  of 
a  foreign  pilot  certificate  or  license 
issued  by  a  member  State  of  the 
International  Civil  Aviation 
Organization  (ICAO)  may  be  issued  a 
special  purpose  pilot  authorization  by 
the  Administrator  for  the  purpose  of 
performing  pilot  duties: 

(1)  On  a  civil  aircraft  of  U.S.  registry 
that  is  leased  to  a  person  who  is  not  a 
citizen  of  the  United  States;  and 

(2)  For  carrying  persons  or  property 
for  compensation  or  hire  on  that  aircraft. 

(b)  Eligibility.  To  be  eligible  for  the 
issuance  or  renewal  of  a  special  purpose 
pilot  authorization,  a  person  must  meet 
the  following  eligibility  prerequisites: 

(1)  Hold  a  current  foreign  pilot 
certificate  that  has  been  issued  by  the 
aeronautical  authority  of  a  member  State 
to  ICAO  from  where  the  person  holds 
citizenship  or  resident  status; 

(2)  The  person's  foreign  pilot 
certificate  must  contain  the  appropriate 
aircraft  category,  class,  instrument 
rating,  and  type  rating,  if  appropriate, 
for  the  aircraft  to  be  flown; 

(3)  Hold  a  medical  certificate  from  the 
aeronautical  authority  of  a  member  State 
to  ICAO  from  where  the  person  holds 
citizenship  or  resident  status; 

(4)  Must  not  already  hold  a  special 
purpose  pilot  authorization,  but  if  the 
person  afready  holds  a  special  purpose 
pilot  authorization,  then  that  special 
purpose  pilot  authorization  must  either 
be  surrendered  to  the  FAA  Ffight 
Standards  District  Office  that  issued  it, 
or  to  the  FAA  Flight  Standards  District 
Office  processing  the  application  for  the 
authorization  prior  to  being  issued 
another  special  purpose  pilot 
authorization; 

(5)  Meet  the  currency  requirements  of 
this  part  and  must  present  a  logbook/ 
flight  record  showing  compUance  with 
the  ciurency  requirements  of  this  part; 

(6)  Show  that  the  person  will  not 
reach  the  age  of  60  years  prior  to  the 
expiration  date  of  the  special  purpose 
pilot  authorization  a  birth  certificate  or 
some  other  official  documentation;  and 

(7)  Present  a  copy  of  the  person's 
foreign  pilot  certificate  and  a  letter  to  an 
FAA  Flight  Standards  District  Office 
from  the  lessee  of  the  aircraft  that — 
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(i)  Acknowledges  the  person  is 
employed  by  the  lessee; 

(ii)  Specifies  the  aircraft  type  in 
which  the  person  will  be  performing 
pilot  duties;  and 

(iii)  States  that  the  person  is  currently 
qualified  to  exercise  the  privileges  listed 
on  that  person's  pilot  certificate  or 
license  for  the  aircraft  to  be  flown  and 
that  the  person  has  satisfactorily 
accomplished  the  applicable  ground 
and  flight  training  in  the  aircraft  type  in 
which  the  person  will  be  performing 
pilot  duties. 

(c)  Privileges.  A  person  who  meets  the 
general  and  eligibility  requirements  of, 
and  is  issued  a  special  purpose  pilot 
authorization  under,  this  section: 

(1)  May  exercise  the  privileges 
prescribed  on  the  special  purpose  pilot 
authorization;  and 

(2)  Must  comply  With  the  limitations 
specified  in  this  section  and  any 
additional  limitations  specified  on  the 
special  purpose  pilot  authorization. 

(d)  Limitations.  Anytime  persons  are 
exercising  the  privileges  of  a  special 
purpose  pilot  authorization  those 
persons  are  subject  to  the  following 
limitations: 

(1)  May  apply  for  60-calendar  months 
extension  of  their  authorization, 
provided  they — 

(i)  Continue  to  meet  the  eligibility 
prerequisites  and  other  requirements  of 
this  section;  and 

(ii)  Surrender  the  expired  special 
purpose  pilot  authorization  upon 
receipt  of  the  new  authorization. 

(2)  May  only  hold  one  special  purpose 
pilot  authorization; 

(3)  May  only  conduct  a  flight  or  series 
of  flights  between  foreign  ccmntries  in 
foreign  air  commerce  witlfln  the  time 
period  allotted  on  the  authorization; 

(4)  Must  carry  their  foreign  pilot 
Ucense,  medical  certificate,  and  special 
purpose  pilot  authorizationin  in  their 
physical  possession  or  immediately 
available  in  the  aircraft,  while 
exercising  the  privileges  of  that  special 
purpose  pilot  authorization;  and 

(5)  Persons,  who  are  60  years  of  age 
or  older,  may  not  request  nor  may  they 
be  issued  a  special  purpose  pilot 
authorization,  when  the  piupose  of  that 
authorization  is  for  those  persons  to 
serve  as  a  required  pilot  crewmember 
for  a  foreign  air  carrier  in — 

(i)  Scheduled  international  air 
services  in  a  U.S.-registered  civil  aircraft 
with  more  than  30  passenger  seats, 
excluding  any  required  crewmember 
seat,  or  7500  pounds  payload  capacity; 
or 

(ii)  Non-scheduled  international  air 
transport  operationsin  a  U.S.-registered 
civil  aircraft  with  more  than  30 
passenger  seats,  excluding  any  required 


crewmember  seat,  or  7500  pounds 
payload  capacity. 

(e)  Expiration  date.  Each  special 
purpose  pilot  authorization,  issued 
under  this  section,  expires — 

(1)  Sixty-calendar  months  from  the 
month  it  was  issued,  unless  sooner 
suspended  or  revoked; 

(2)  When  the  lease  agreement  for  the 
aircraft  expires  or  the  lessee  terminates 
the  employment  of  the  person  who 
holds  the  special  purpose  pilot 
authorization; 

(3)  Whenever  the  person's  pilot  or 
medical  certificate  has  been  suspended, 
revoked,  or  is  no  longer  valid;  or 

(4)  Whenever  the  person  reaches  the 
age  of  60. 

Subpart  C— Student  Pilots 

§61.81    Applicability. 

This  subpart  prescribes  the 
requirements  for  the  issuance  of  student 
pilot  certificates,  the  conditions  under 
which  those  certificates  are  necessary, 
and  the  general  operating  rules  and 
limitations  for  the  holders  of  those 
certificates. 

§  61 .83    Eligibility  requirements  for  student 
pilots. 

To  be  eligible  for  a  student  pilot 
certificate,  an  appUcant  must: 

(a)  Be  at  least  16  years  of  age  for  other 
than  a  rating  in  a  glider  or  balloon. 

(b)  Be  at  least  14  years  of  age  for  a 
rating  in  a  glider  or  balloon. 

(c)  Be  able  to  read,  speak,  write,  and 
understand  the  English  language. 

(d)  Hold  at  least  a  current  third-class 
medical  certificate  issued  under  part  67 
of  this  chapter  for  other  than  a  rating  in 
glider  or  balloon,  or  a  student  pilot  who 
is  seeking  a  recreational  pilot  certificate. 

(e)  Affix  a  signed  and  dated  statement 
to  the  application  certifying  that  no 
known  medical  defect  exists  that  would 
make  the  applicant  unable  to  pilot  the 
aircraft  for  training  for  a  rating  in  a 
glider  or  balloon,  or  a  student  pilot  who 
is  seeking  a  recreational  pilot  certificate. 

§61.85    Application. 

An  application  for  a  student  pilot 
certificate  is  made  on  a  form  and  in  a 
manner  provided  by  the  Administrator 
and  is  submitted  to: 

(a)  A  designated  aviation  medical 
examiner  when  applying  for  an  FAA 
medical  certificate  in  the  United  States; 
or 

(b)  An  examiner,  accompanied  by  a 
current  FAA  medical  certificate,  or  in 
the  case  of  an  application  for  a  pilot 
certificate  with  a  glider  or  balloon 
rating,  it  may  be  accompanied  by  the 
applicant's  certification  that  no  known 
medical  defect  makes  the  applicant 
unable  to  pilot  a  gUder  or  balloon. 


§  61 .87    Supervised  piiot-ir><omfnand 
requirements  for  student  pilots. 

(a)  General.  A  student  pilot  may  not 
operate  an  aircraft  in  supervised  pilot- 
in-command  (PIC)  flight  unless  that 
student  has  met  the  requirements  of  this 
section. 

(b)  Aeronautical  knowledge.  A 
student  pilot  must  demonstrate 
satisfactory  aeronautical  knowledge  on  a 
test  that  meets  the  requirements  of  this 
paragraph: 

(1)  The  test  must  address  the  student 
pilot's  knowledge  of^ 

(i)  Applicable  sections  of  parts  61  and 
91  of  this  chapter; 

(ii)  Airspace  rules  and  procedures  for 
the  airport  where  the  supervised  PIC 
flight  will  be  performed;  and 

(iii)  Flight  characteristics  and 
operational  limitations  for  the  make  and 
model  of  aircraft  to  be  flown. 

(2)  The  student's  flight  instructor 
must — 

(i)  Administer  the  test;  and 
(ii)  At  the  conclusion  of  the  test, 
review  all  incorrect  answers  with  the 
student  before  authorizing  that  student 
to  conduct  a  supervised  PIC  flight. 

(c)  Supervised  PIC  flight  training.  In 
order  to  perform  supervised  PIC  flight 
training,  a  student  pilot  must  have: 

(1)  Received  and  logged  flight  training 
on  the  maneuvers  and  procedures  of 
this  section  that  are  appropriate  to  the 
make  emd  model  of  aircraft  to  be  flown; 
and 

(2)  Demonstrated  satisfactory 
proficiency  and  safety,  as  judged  by  an 
authorized  flight  instructor,  on  the 
maneuvers  and  procedures  required  by 
this  section  in  the  make  and  model  of 
aircraft  to  be  flown. 

(d)  Maneuvers  and  procedures  for 
supervised  PIC  flight  training  in  a  single 
engine  airplane.  A  student  pilot  who  is 
receiving  training  in  a  single  engine 
airplane  rating  must  receive  and  log 
supervised  PIC  flight  training  on  the 
following  maneuvers  and  procedures: 

(1)  Proper  flight  preparation 
procedures,  including  preflight 
planning  and  preparation,  powerplant 
operation,  and  aircraft  systems; 

(2)  Taxiing  or  surface  operations 
including  runups; 

(3)  Takeoffs  and  landings  including 
normal  and  crosswind; 

(4)  Straight  and  level  flight  and  turns 
in  both  directions; 

(5)  Climbs  and  climbing  turns; 

(6)  Airport  traffic  patterns  including 
entry  and  departure  procedures; 

(7)  Collision  avoidance,  windshear 
avoidance,  and  wake  turbulence 
avoidance; 

(8)  Descents  with  and  without  turns 
using  high  and  low  drag  configurations; 

(9)  Flight  at  various  airspeeds  from 
cruise  to  slow  flight; 
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(10)  Emergency  procedures  and 
equipment  malfunctions; 

(11)  Ground  reference  maneuvers: 

(12)  Approaches  to  a  landing  area 
with  simulated  engine  malfunctions; 

(13)  Slips  to  a  landing;  and 

(14)  Go-arounds. 

(e)  Maneuvers  and  procedures  for 
supervised  PIC  flight  training  in  a 
multiengine  airplane.  A  student  pilot 
who  is  receiving  training  in  a 
multiengine  airplane,  must  receive  and 
log  supervised  PIC  flight  training  on  the 
following  maneuvers  and  procedures: 

(1)  Proper  flight  preparation 
procedures  including  preflight  planning 
and  preparation,  powerplant  operation, 
and  aircraft  systems; 

(2)  Taxiing  or  surface  operations 
including  runups; 

(3)  Takeoffs  and  landings  including 
normal  and  crosswind; 

(4]  Straight  and  level  flight  and  tiuns 
in  both  directions; 

(5)  Climbs  and  climbing  tmns; 

(6)  Airport  traffic  patterns  including 
entry  and  departure  procedures; 

(7)  Collision  avoidance,  windshear 
avoidance,  and  wake  turbulence 
avoidance; 

(8)  Descents  with  and  without  turns 
using  high  and  low  drag  conBgurations; 

(9)  Flight  at  various  airspeeds  from 
cruise  to  slow  flight; 

(10)  Emergency  procedures  and 
equipment  malfunctions; 

(11)  Ground  reference  maneuvers; 

(12)  Approaches  to  a  landing  area 
with  simulated  engine  malfunctions; 
and 

(13)  Go-arounds. 

(f)  Maneuvers  and  procedures  for 
supervised  PIC  flight  training  in  a- 
helicopter.  A  student  pilot  who  is 
receiving  training  in  a  helicopter  must 
receive  and  log  supervised  PIC  flight 
training  on  the  following  maneuvers 
and  procedures: 

(1)  Proper  flight  preparation 
procedures  including  preflight  planning 
and  preparation,  powerplant  operation, 
and  aircraft  systems; 

(2)  Taxiing  or  siuiace  o{>erations 
including  runups; 

(3)  Takeoffs  and  landings  including 
normal  and  crosswind; 

(4)  Straight  and  level  flight  and  turns 
in  both  directions; 

(5)  Climbs  and  climbing  turns; 

(6)  Airport  traffic  patterns  including 
entry  and  departure  procedures; 

(7)  Collision  avoidance,  windshear 
avoidance,  and  wake  turbulence 
avoidance; 

(8)  Descents  with  and  without  turns; 

(9)  Flight  at  various  airspeeds; 

(10)  Emergency  procedures  and 
equipment  malfunctions; 

(11)  Ground  reference  maneuvers; 


(12)  Approaches  to  the  landing  area; 

(13)  Hovering  and  hovering  turns; 

(14)  Go-aroimds; 

(15)  Simulated  emergency  procedures, 
including  autorotational  descents  with  a 
power  recovery  and  power  recovery  to 

a  hover; 

(16)  Rapid  decelerations;  and 

(17)  Simulated  one  engine  inoperative 
approaches  and  landings  for 
multiengine  helicopters. 

(g)  Maneuvers  and  procedures  for 
supervised  PIC  flight  training  in  a 
gyroplane.  A  student  pilot  who  is 
receiving  training  in  a  gyroplane  must 
receive  and  log  supervised  PIC  flight 
training  on  the  following  maneuvers 
and  procedures: 

(1)  Proper  flight  preparation 
procedures  including  preflight  planning 
and  preparation,  powerplant  operation, 
and  aircraft  systems; 

(2)  Taxiing  or  surface  operations 
including  runups; 

(3)  Takeo^s  and  landings  including 
normal  and  crosswind; 

(4)  Straight  and  level  flight  and  tirnis 
in  both  directions; 

(5)  Climbs  and  climbing  turns; 

(6)  Airport  traffic  patterns  including 
entry  and  departure  procedures; 

(7)  Collision  avoidance,  windshear 
avoidance,  and  wake  turbulence 
avoidance; 

(8)  Descents  with  and  without  turns; 

(9)  Flight  at  various  airspeeds; 

(10)  Emergency  procedures  and 
equipment  malfunctions; 

(11)  Ground  reference  maneuvers; 

(12)  Approaches  to  the  landing  area; 

(13)  High  rates  of  descents  wim  power 
on  and  with  simulated  power-off  and 
recovery  from  those  fli^t 
configurations; 

(14)  Go-arounds;  and 

(15)  Simulated  emergency  procedures, 
including  simulated  power-off  landings 
and  simulated  power  feulure  diuing 
departures. 

(h)  Maneuvers  and  procedures  for 
supervised  PIC  flight  training  in  a 
powered-lift.  A  student  pilot  who  is 
receiving  training  in  a  powered-lift  must 
receive  and  log  supervised  PIC  flight 
training  on  the  following  maneuvers 
and  procedures: 

(1)  Proper  flight  preparation 
procedures,  including  preflight 
planning  and  preparation,  powerplant 
operation,  and  aircraft  systems; 

(2)  Taxiing  or  surface  operations 
including  runups; 

(3)  Takeoffs  and  landings  including 
normal  and  crosswind; 

(4)  Straight  and  level  flight  and  turns 
in  both  directions; 

(5)  Climbs  and  climbing  turns; 

(6)  Airport  traffic  patterns  including 
entry  and  departure  procedures; 


(7)  Collision  avoidance,  windshear 
avoidance,  and  wake  turbulence 
avoidance; 

(8)  Descents  with  and  without  turns; 

(9)  Flight  at  various  airspeeds  from 
cruise  to  slow  flight; 

(10)  Emergency  procedures  and 
equipment  malfunctions; 

(11)  Ground  reference  maneuvers; 

(12)  Approaches  to  a  landing  with 
simulated  engine  malfunctions; 

(13)  Go-arounds; 

(14)  Approaches  to  the  landing  area; 

(15)  Hovering  and  hovering  turns;  and 

(16)  For  multiengine  powered-lifts, 
simulated  one  engine  inoperative 
approaches  and  landings. 

(i)  Maneuvers  and  procedures  for 
supervised  PIC  flight  training  in  a 
nonpowered  glider.  A  student  pilot  who 
is  receiving  training  in  a  nonpowered 
glider  must  receive  and  log  supervised 
PIC  flight  training  on  the  following 
maneuvers  and  procedures: 

(1)  Proper  flignt  preparation 
procedures,  including  preflight 
plaiming,  preparation,  and  aircraft 
systems; 

(2)  Launches,  including  normal  and 
crosswind; 

(3)  Straight  and  level  flight  and  turns 
in  both  directions; 

(4)  Airport  traffic  patterns  including 
entry  procedures; 

(5)  Collision  avoidance,  windshear 
avoidance,  and  wake  turbulence 
avoidance; 

(6)  Descents  with  and  without  tiuns 
using  high  and  low  drag  configiu^tions; 

(7)  Flight  at  various  airspeeds; 

(8)  Emergency  procedures  and 
equipment  malfunctions; 

(9)  Ground  reference  maneuvers; 

(10)  Inspec^on  of  towline  rigging  and 
the  review  of  signals  and  release 
procedures; 

(11)  Aerotows  or  ground  tows; 

(12)  Procedures  for  disassembly  and 
assembly  of  the  glider; 

(13)  Stall  entry,  stall,  and  stall 
recovery; 

(14)  Straight  glides,  turns,  and  spirals; 

(15)  Landings,  including  normal  and 
crosswind; 

(16)  Slips  to  a  landing; 

(17)  Procedures  and  techniques  for 
thermalling;  and 

(18)  Emergency  operations  including 
towline  break  procedures. 

(j)  Maneuvers  and  procedures  for 
supervised  PIC  flight  training  in  a 
powered  glider.  A  student  pilot  who  is 
receiving  training  in  a  powered  glider 
must  receive  and  log  supervised  PIC 
flight  training  on  the  following 
maneuvers  and  procedures: 

(1)  Proper  flignt  preparation 
procedures  including  preflight  planning 
and  preparation,  powerplant  operation, 
and  aircraft  systems; 
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(2)  Taxiing  or  surface  operations 
including  runups; 

(3)  Takeoffs  and  landings  including 
normal  and  crosswind; 

(4)  Straight  and  level  flight  and  turns 
in  both  directions; 

(5)  Climbs  and  climbing  turns; 

(6)  Airport  traffic  patterns  including 
entry  and  departure  procedures; 

(7)  Collision  avoidance,  vnndshear 
avoidance,  and  wake  turbulence 
avoidance; 

(8)  Descents  with  and  without  turns 
using  high  and  low  drag  conflgiuations; 

(9)  FHght  at  various  airspeeas; 

(10)  Emergency  procedures  and 
equipment  malfunctions; 

(11)  Ground  reference  maneuvers; 

(12)  Inspection  of  towline  rigging  and 
the  review  of  signals  and  release 
procedures; 

(13)  Aerotows  or  ground  tows; 

(14)  Procedures  for  disassembly  and 
assembly  of  the  glider; 

(15)  Stall  entry,  stall,  and  stall 
recovery; 

(16)  Straiglit  glides,  turns,  and  spirals; 

(17)  Slips  to  a  landing; 

(18)  Procedures  and  techniques  for 
thermalling;  and 

(19)  Emergency  operations  including 
towline  break  procedures. 

(k)  Maneuvers  and  procedures  for 
supervised  PIC  flight  training  in  an 
airship.  A  student  pilot  who  is  receiving 
training  in  an  airship  must  receive  and 
log  supervised  PIC  flight  training  on  the 
following  maneuvers  and  procedures: 

(1)  Proper  flight  preparation 
procedures  including  preflight  planning 
and  preparation,  powerplant  operation, 
and  aircraft  systems; 

(2)  Taxiing  or  surface  operations 
including  runups; 

(3)  Takeoffs  and  landings  including 
normal  and  crosswind; 

(4)  Straight  and  level  flight  and  tiuns 
in  both  directions; 

(5)  Climbs  and  climbing  turns; 

(6)  Airport  traffic  patterns  including 
entry  and  departure  procedures; 

(7)  Collision  avoidance,  windshear 
avoidance,  and  wake  turbulence 
avoidance; 

(8)  Descents  with  and  without  turns; 

(9)  Flight  at  various  airspeeds  from 
cruise  to  slow  flight; 

(10)  Emergency  procedures  and 
equipment  malfunctions; 

(11)  Ground  reference  maneuvers; 

(12)  Rigging,  ballasting,  controlling 
pressure  in  the  ballonets,  and 
superheating;  and 

(13)  Landings  with  positive  and  with 
negative  static  trim. 

(1)  Maneuvers  and  procedures  for 
supervised  PIC  flight  training  in  a 
balloon.  A  student  pilot  who  is 
'  receiving  training  in  a  balloon,  must 


receive  and  log  supervised  PIC  flight 
training  on  the  following  maneuvers 
and  procedures: 

(1)  Layout  and  assembly  procedures; 

(2)  Proper  flight  preparation 
procedures  including  preflight  planning 
and  preparation  and  aircraft  systems; 

(3)  Ascents  and  descents; 

(4)  Landing  and  recovery  procedures; 

(5)  Emergency  procedures  and 
equipment  malfunctions; 

(6)  Operation  of  hot  air  or  gas  source, 
ballast,  valves,  and  rip  panels,  as 
appropriate; 

(7)  Use  of  rip  panel  for  simulating  an 
emergency; 

(8)  The  effects  of  wind  on  climb  and 
approach  angles;  and 

(9)  Obstruction  detection  and 
avoidance  techniques. 

(m)  Limitations  on  student  pilots 
operating  an  aircraft  in  supervised  PIC 
flight  at  night.  A  student  pilot  may  not 
operate  an  aircraft  in  supervised  PIC 
flight  at  night  unless  that  student  pilot 
has  received: 

(1)  Flight  training  at  night  on  night 
flying  procedures  that  includes  takeoffs, 
approaches,  landings,  and  go-arounds  at 
night  at  the  airport  where  the 
supervised  PIC  flight  will  be  conducted; 

(2)  Navigation  training  at  night  in  the 
vicinity  of  the  airport  where  the 
supervised  PIC  flight  will  be  conducted; 

(3)  An  endorsement  in  the  student's 
logbook  for  the  specific  make  and  model 
aircraft  to  be  flown  for  night  supervised 
PIC  flight,  by  the  flight  instructor  who 
gave  the  training;  and 

(4)  An  endorsement  in  the  student's 
logbook,  for  the  specific  make  and 
model  aircraft  to  be  flown  for  night 
supervised  PIC  flight,  by  the  flight 
instructor  who  gave  the  training  within 
the  90-day  period  preceding  the  date  of 
the  flight. 

(n)  Limitations  on  student  pilots 
operating  an  aircraft  in  supervised  PIC 
flight.  Student  pilots  may  not  opierate  an 
aircraft  in  supervised  PIC  flight  unless 
they  have: 

(1)  Had  their  student  pilot  certificate 
endorsed,  for  the  specific  make  and 
model  aircraft  to  be  flown,  by  the  flight 
instructor  who  gave  the  training;  and 

(2)  Received  a  logbook  endorsement, 
for  the  specific  make  and  model  aircraft 
to  be  flown,  by  the  flight  instructor  who 
gave  the  training  within  the  90  days 
preceding  the  date  of  the  flight  had. 

(0)  Limitations  on  flight  instructors 
authorizing  supervised  PIC  flight. 

(1)  No  flight  instructor  may  authorize 
a  student  pilot  to  perform  a  supervised 
PIC  flight  unless  that  flight  instructor 
has: 

(i)  Given  that  student  pilot  training  in 
the  aircraft  in  whiqh  the  supervised  PIC 
flight  is  to  be  flown; 


(ii)  Determined  the  student  pilot  is 
proficient  on  the  maneuvers  and 
procedures  prescribed  in  this  section; 

(iii)  Determined  the  student  pilot  is 
proficient  in  the  make  and  model  of 
aircraft  to  be  flown; 

(iv)  Endorsed  the  student  pilot's 
certificate  for  the  specific  make  and 
model  aircraft  to  be  flown;  and 

(iv)  Endorsed  the  student  pilot's 
logbook  for  the  specific  make  and  model 
aircraft  to  be  flown,  and  that 
endorsement  remains  ciurent  for 
supervised  PIC  flight  privileges, 
provided  the  flight  instructor  updates 
the  student's  logbook  every  90  days 
thereafter. 

(2)  The  flight  training  required  by  this 
section  must  be  given  by  an  authorized 
flight  instructor  who  is  appropriately 
rated  and  current. 

§61.89    General  limitations. 

(a)  A  student  pilot  may  not  act  as  pilot 
in  command  of  an  aircraft: 

(1)  That  is  carrying  a  passenger; 

(2)  That  is  carrying  property  for 
compensation  or  hire; 

(3)  For  compensation  or  hire; 

(4)  In  furtherance  of  a  business; 

(5)  On  an  international  flight,  except 
a  student  pilot  may  make  supervised 
PIC  training  flights  from  Haines, 
Gustavus,  or  Juneau,  Alaska  to  White 
Horse,  Yukon,  Canada  and  return,  over 
the  province  of  British  Columbia; 

(6)  With  a  flight  or  surface  visibility 
of  less  than  3  statute  miles  during 
daylight  hours  or  5  statute  miles  at 
night; 

(7)  When  the  flight  cannot  be  made 
with  visual  reference  to  the  surface;  and 

(8)  In  a  manner  contrary  to  any 
limitations  placed  in  the  pilot's  logbook 
by  the  instructor. 

(b)  A  student  pilot  may  not  act  as  a 
required  pilot  flight  crewmember  on  any 
aircraft  for  which  more  than  one  pilot  is 
required  by  the  type  certificate  of  the 
aircraft  or  regulations  under  which  the 
flight  is  conducted,  except  when 
receiving  flight  training  from  an 
authorized  flight  instructor  on  board  an 
airship  and  no  person  other  than  a 
required  flight  crewmember  is  carried 
on  the  aircraft. 

§61.91    [Reserved.] 

§  61 .93    Supervised  pilot  in  command 
cross-country  flight  requirements. 

(a)  General. 

(1)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  student  pilot  must 
meet  the  requirements  of  this  section 
before: 

(i)  Conducting  a  supervised  PIC  cross- 
country flight,  or  any  flight,  greater  than 
25  nautical  miles  from  the  airport  from 
where  the  flight  originated. 
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(ii)  Making  a  supervised  PIC  flight 
and  landing  at  any  location  other  than 
the  airport  of  origination. 

(2)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  student  pilot  who 
seeks  supervised  PIC  cross-coimtry 
flight  privileges  must: 

(i)  Have  received  flight  training  from 
an  authorized  flight  instructor  on  the 
maneuvers  and  procedures  of  this 
section  that  are  appropriate  to  the  make 
and  model  aircraft  for  which  supervised 
PIC  cross-coimtry  privileges  are  sought; 

(ii)  Have  demonstrated  cross  country 
proficiency  on  the  appropriate 
maneuvers  and  procedures  of  this 
section  and  to  an  authorized  flight 
instructor; 

(iii)  Have  satisfactorily  accomplished 
the  supervised  PIC  flight  maneuvers  and 
procedures,  required  by  §  61.87  of  this 
part,  in  the  make  and  model  aircraft  for 
which  supervised  PIC  cross-coimtry 
privileges  are  sought;  and 

(iv)  Comply  wiUi  any  limitations 
included  in  the  flight  instructor's 
endorsement  that  is  required  by 
paragraph  (c)  of  this  section. 

(3)  A  student  pilot  who  seeks 
supervised  PIC  cross-country  flight 
privileges  must  have  receiveid  ground 
training  from  an  authorized  ground  or 
flight  instructor  and  flight  training  from 
an  authorized  flight  instructor  on  the 
cross-country  maneuvers  and 
Bibcedures  listed  in  this  section  that  are 
appropriate  to  the  aircraft  to  be  flown. 

(4)  A  student  pilot  who  seeks 
supervised  PIC  cross-country  flight 
privileges  must  have  demonstrated  the 
cross-country  maneuvers  and 
procedures  of  this  section  to  an 
acceptable  level  of  proficiency  to  an 
authorized  flight  instructor. 

(b)  Authorization  to  perform  certain 
supervised  PIC  flights  and  cross-country 
flights.  A  student  pilot  may  receive  an 
endorsement  from  an  authorized  flight 
instructor  to  make  supervised  PIC 
flights  from  the  airport  where  the 
student  pilot  normally  receives  training 
to  another  location,  if  that  student  pilot 
complies  with  this  paragraph. 

(1)  Supervised  PIC  flights  may  be 
made  to  another  airport  that  is  within  25 
nautical  miles  from  the  airport  where 
the  student  pilot  normally  receives 
training,  provided — 

(i)  An  authorized  flight  instructor  has 
^ven  the  student  pilot  flight  training  at 
the  other  airport,  and  that  training 
includes  flight  in  both  directions  over 
the  route,  entering  and  exiting  the  traffic 
pattern,  and  takeoffs  and  landings  at  the 
other  airport; 

(ii)  The  flight  instructor  endorses  that 
student  pilot's  logbook  authorizing  the 
flight; 


(iii)  The  student  pilot  has  a  current 
supervised  PIC  flight  endorsement  in 
accordance  with  §  61.87  of  this  part; 

(iv)  The  flight  instructor  has 
determined  that  the  student  pilot  is 
proficient  to  make  the  flight;  and 

(v)  The  purpose  of  the  flight  is  to 
practice  takeofls  and  landings  at  that 
other  airport. 

(2)  Repeated  specific  supervised  PIC 
cross-country  flights  may  be  made  to 
another  airport  that  is  within  50 
nautical  miles  of  the  airport  from  which 
the  flight  originated,  provided — 

(i)  'rhe  flight  instructor  has  given  the 
student  flight  training  in  both  directions 
over  the  route,  including  entry  and 
exiting  the  traffic  patterns,  takeoffs,  and 
landings  at  the  airports  to  be  used; 

(ii)  'The  flight  instructor  who  gave  the 
training  has  endorsed  the  student's 
logbook  certifying  that  the  student  is 
proficient  to  make  such  flights; 

(iii)  The  student  has  a  current 
supervised  PIC  endorsement  in 
accordance  with  §61.87  of  this  part;  and 

(iv)  The  student  has  a  current 
supervised  PIC  cross  country  flight 
endorsement  in  accordance  with  §  61.93 
of  this  part. 

(c)  Endorsements  for  supervised  PIC 
cross  country  flights.  A  student  pilot 
must  have  the  endorsements  prescribed 
in  this  paragraph  for  each  cross-country 
flight: 

(1)  Student  pilot  certificate 
endorsement.  A  student  pilot  must  have 
a  supervised  PIC  cross-country 
endorsement  from  the  flight  instructor 
who  conducted  the  training,  and  that 
endorsement  must  be  placed  on  that 
person's  student  pilot  certificate  for  the 
specific  make  and  model  of  aircraft  to  be 
flown. 

(2)  Logbook  endorsement. 

(i)  A  student  puot  must  have  a 
supervised  PIC  cross-country 
endorsement  fitim  the  flight  instructor, 
who  conducted  the  training,  and  that 
endorsement  must  be  placed  in  that 
person's  logbook  for  the  specific  make 
and  model  of  aircraft  to  be  flown. 

(ii)  A  certificated  pilot  who  is 
receiving  training  for  an  additional 
aircraft  category  and  class  rating  must 
have  an  endorsement  from  the  flight 
instructor  who  conducted  the  training, 
and  that  endorsement  must  be  placed  in 
that  person's  logbook  for  the  specific 
make  and  model  of  aircraft  to  be  flown. 

(iii)  For  each  cross-coimtry  flight,  the 
flight  instructor  who  reviews  the  cross- 
country planning  must  make  an 
endorsement  in  the  person's  logbook 
after  reviewing  that  person's  cross- 
country planning.  The  endorsement 
must — 

(A)  Specify  the  make  and  model  of 
aircraft  to  be  flown; 


(B)  State  that  the  student's  preflight 
planning  and  preparation  is  correct  and 
that  the  student  is  prepared  to  make  the 
flight  safely  under  the  known 
circumstances;  and 

(C)  State  that  any  limitations  required 
by  the  student's  instructor  are  met. 

(d)  Maneuvers  and  procedures  for 
supervised  PIC  cross-country  flight 
training  in  a  single  engine  airplane.  A 
student  pilot,  who  is  receiving  training 
for  supervised  PIC  cross  country  flight 
training  in  a  single  engine  airplane, 
must  receive  and  log  supervised  PIC 
cross  country  flight  training  on  the 
following  maneuvers  and  procedures: 

(1)  Use  of  aeronautical  cnarts  for  VFR 
navigation  using  pilotage  and  dead 
reckoning  with  the  aid  of  a  magnetic 
compass; 

(2)  Use  of  aircraft  performance  charts 
pertaining  to  cross-country  flight; 

(3)  Procurement  and  analysis  of 
aeronautical  weather  reports  and 
forecasts,  including  recognition  of 
critical  weather  situations  and 
estimating  visibility  while  in  flight; 

(4)  Emergency  procedures; 

(5)  Traffic  pattern  procedures  that 
include  area  departure,  area  arrival, 
entry  into  the  traffic  pattern,  and 
approach; 

(6)  Procedures  and  operating  practices 
for  collision  avoidance,  wake  turbulence 
precautions,  and  windshear  avoidance; 

(7)  Recognition,  avoidance,  and 
operational  restrictions  of  hazardous 
terrain  features  in  the  geographical  area 
where  the  cross-country  flight  will  be 
flown; 

(8)  Procedures  for  operating  the 
instruments  and  equipment  installed  in 
the  aircraft  to  be  flown,  including 
recognition  and  use  of  the  proper 
operational  procedures  and  indications; 

(9)  Use  of  radios  for  VFR  navigation 
and  two-way  communications; 

(10)  Takeoff,  approach,  and  landing 
procedures,  including  short  field,  soft 
field,  and  crosswind  takeoffs, 
approaches,  and  landings; 

(11)  Climbs  at  best  angle  and  best  rate; 
and 

(12)  Control  and  maneuvering  solely 
by  reference  to  flight  instruments, 
including  straight  and  level  flight,  turns, 
descents,  climbs,  use  of  radio  aids,  and 
ATC  directives. 

(e)  Maneuvers  and  procedures  for 
supervised  PIC  cross-country  fli^t 
training  in  a  multiengine  airplane.  A 
student  pilot  who  is  receiving  training 
for  supervised  PIC  cross  country  flight 
training  in  a  multiengine  airplane  must 
receive  and  log  supervised  PIC  cross 
country  flight  training  on  the  following 
maneuvers  and  procedures: 

(1)  Use  of  aeronautical  charts  for  VFR 
navigation  using  pilotage  and  dead 
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reckoning  with  the  aid  of  a,  magnetic 
conipass; 

(2)  Use  of  afrcraft  performance  charts 
pertaining  to  cross-country  flight; 

(3)  Procurement  and  analysis  of 
aeronautical  weather  reports  and 
forecasts,  including  recognition  of 
critical  weather  situations  and 
estimating  visibility  while  in  flight; 

(4)  Emergency  procedures; 

(5)  Traffic  pattern  procedures  that 
include  area  departure,  area  arrival, 
entry  into  the  traffic  pattern,  and 
approach; 

(6)  Procedures  and  operating  practices 
for  collision  avoidance,  wake  turbulence 
precautions,  and  windshear  avoidance; 

(7)  Recognition,  avoidance,  and 
operational  restrictions  of  hazardous 
terrain  features  in  the  geographical  area 
where  the  cross-country  flight  will  be 
flown; 

(8)  Procedures  for  operating  the 
instruments  and  equipment  installed  in 
the  aircraft  to  be  flown,  including 
recognition  and  use  of  the  proper 
operational  procedures  and  indications; 

(9)  Use  of  radios  for  VFR  navigation 
and  two-way  communications; 

(10)  Takeoff,  approach,  and  landing 
procedures,  including  short  field,  soft 
field,  and  crosswind  takeoffs, 
approaches,  and  landings; 

(11)  CUmbs  at  best  angle  and  best  rate; 
and 

(12)  Control  and  maneuvering  solely 
by  reference  to  flight  instruments, 
including  straight  and  level  flight,  timis, 
descents,  climbs,  use  of  radio  aids,  and 
ATC  directives. 

(f)  Maneuvers  and  procedures  for 
supervised  PIC  cross-country  flight 
training  in  a  helicopter.  A  student  pilot 
who  is  receiving  training  for  supervised 
PIC  cross  country  flight  training  in  a 
helicopter  must  receive  and  log 
supervised  PIC  cross  country  flight 
training  on  the  following  maneuvers 
and  procedures: 

(1)  Use  of  aeronautical  charts  for  VFR 
navigation  using  pilotage  and  dead 
reckoning  with  the  aid  of  a  magnetio 
compass; 

(2)  Use  of  aircraft  performance  charts 
pertaining  to  cross-country  flight; 

(3)  Procurement  and  analysis  of 
aeronautical  weather  reports  and 
forecasts,  including  recognition  of 
critical  weather  situations  and 
estimating  visibility  while  in  flight; 

(4)  Emergency  procedures; 

(5)  Traffic  pattern  procedures  that 
include  area  departure,  area  arrival, 
entry  into  the  traffic  pattern,  and 
approach; 

(6)  Procedures  and  operating  practices 
for  collision  avoidance,  wake  turbulence 
precautions,  and  windshear  avoidance; 

(7)  Recognition,  avoidance,  and 
operational  restrictions  of  hazardous 


terrain  features  in  the  geographical  area 
where  the  cross-country  flight  will  be 
flown; 

(8)  Procedures  for  operating  the 
instruments  and  equipment  installed  in 
the  aircraft  to  be  flown,  including 
recognition  and  use  of  the  proper 
operational  procedures  and  indications; 

(9)  Use  of  radios  for  VFR  navigation 
and  two-way  communications;  and 

(10)  Takeoff,  approach,  and  landing 
procedures. 

(g)  Maneuvers  and  procedures  for 
supervised  PIC  cross-country  fli^t 
training  in  a  gyroplane.  A  student  pilot 
who  is  receiving  training  for  supervised 
PIC  cross  country  flight  training  in  a 
gyroplane  must  receive  and  log 
supervised  PIC  cross  country  flight 
training  on  the  following  maneuvers 
and  procedures: 

(1)  Use  of  aeronautical  charts  for  VFR 
navigation  using  pilotage  and  dead 
reckoning  with  the  aid  of  a  magnetic 
compass; 

(2)  Use  of  aircraft  performance  charts 
pertaining  to  cross-country  flight; 

(3)  Procurement  and  analysis  of 
aeronautical  weather  reports  and 
forecasts,  including  recognition  of 
critical  weather  situations  and 
estimating  visibility  while  in  flight; 

(4)  Emergency  procedures; 

(5)  Traffic  pattern  procedures  that 
include  area  departure,  area  arrival, 
entry  into  the  traffic  pattern,  and 
approach; 

(6)  Procedures  and  operating  practices 
for  collision  avoidance,  wake  turbulence 
precautions,  and  windshear  avoidance; 

(7)  Recognition,  avoidance,  and 
operational  restrictions  of  hazardous 
terrain  features  in  the  geographical  area 
where  the  cross-country  flight  will  be 
flown; 

(8)  Procedures  for  operating  the 
instruments  and  equipment  installed  in 
the  aircraft  to  be  flown,  including 
recognition  and  use  of  the  proper 
operational  procedures  and  indications; 

(9)  Use  of  radios  for  VFR  navigation 
and  two-way  communications;  and 

(10)  Teikeoff,  approach,  and  landing 
procedures,  including  short  field  and 
soft  field  takeoffs,  approaches,  and 
landings. 

(h)  Maneuvers  and  procedures  for 
supervised  PIC  cross-country  flight 
training  in  a  powered-lift.  A  student 
pilot  who  is  receiving  training  for 
supervised  PIC  cross  country  flight 
training  in  a  powered-lift  must  receive 
and  log  supervised  PIC  cross  country 
flight  training  on  the  following 
maneuvers  and  procedures: 

(1)  Use  of  aeronautical  charts  for  VFR 
navigation  using  pilotage  and  dead 
reckoning  with  the  aid  of  a  magnetic 
compass; 


(2)  Use  of  aircraft  performance  charts 
pertaining  to  cross-country  flight; 

(3)  Procurement  and  analysis  of 
aeronautical  weather  reports  and 
forecasts,  including  recognition  of 
critical  weather  situations  and 
estimating  visibility  while  in  flight; 

(4)  Emergency  procedures; 

(5)  Traffic  pattern  procedures  that 
include  area  departure,  area  arrival, 
entry  into  the  traffic  pattern,  and 
approach; 

l6)  Procedures  and  operating  practices 
for  collision  avoidance,  wake  turbulence 
precautions,  and  windshear  avoidance; 

(7)  Recognition,  avoidance,  and 
operational  restrictions  of  hazardous 
terrain  features  in  the  geographical  area 
where  the  cross-country  flight  will  be 
flown; 

(8)  Procedures  for  operating  the 
instruments  and  equipment  installed  in 
the  aircraft  to  be  flown,  including 
recognition  and  use  of  the  proper 
operational  procedures  and  indications; 

(9)  Use  of  radios  for  VFR  navigation 
and  two-way  communications; 

(10)  Takeoff,  approach,  and  landing 
procedures  that  include  high  altitude, 
steep,  and  shallow  takeoffs,  high 
altitude,  steep,  and  shallow  approaches 
and  landings;  and 

(11)  Control  and  maneuvering  solely 
by  reference  to  flight  instruments, 
including  straight  and  level  flight,  turns, 
descents,  climbs,  use  of  radio  aids,  and 
radar  directives. 

(i)  Maneuvers  and  procedures  for 
supervised  PIC  cross-country  flight 
training  in  a  nonpowered  glider.  A 
student  pilot  who  is  receiving  training 
for  supervised  PIC  cross  country  flight 
training  in  a  nonpowered  glider  must 
receive  and  log  supervised  PIC  cross 
country  flight  training  on  the  following 
maneuvers  and  procedures: 

(1)  Use  of  aeronautical  charts  for  VFR 
navigation  using  pilotage  and  dead 
reckoning  with  the  aid  of  a  magnetic 
compass; 

(2)  Use  of  aircraft  performance  charts 
pertaining  to  cross-country  flight; 

(3)  Procurement  and  analysis  of 
aeronautical  weather  reports  and 
forecasts,  including  recognition  of 
critical  weather  situations  and 
estimating  visibility  while  in  flight; 

(4)  Emergency  situations  procedures; 

(5)  Traffic  pattern  procedures  that 
include  area  departure,  area  arrival, 
entry  into  the  traffic  pattern,  and 
approach; 

(6)  Procedures  and  operating  practices 
for  collision  avoidance,  wake  turbulence 
precautions,  and  windshear  avoidance; 

(7)  Recognition,  avoidance,  and 
operational  restrictions  of  hazardous 
terrain  features  in  the  geographical  area 
where  the  cross-country  flight  will  be 
flown; 
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(8)  Procedures  for  operating  the 
instruments  and  equipment  installed  in 
the  aircraft  to  be  flown,  including 
recognition  and  use  of  the  proper 
operational  procedures  and  indications; 

(9)  Landings  accomplished  without 
the  use  of  the  altimeter  from  at  least 
2,000  feet  above  the  surface;  and 

(10)  Recognition  of  weather  and  upper 
air  conditions  favorable  for  cross- 
country soaring,  ascending  and 
descending  flight,  and  altitude  control. 

(j)  Maneuvers  and  procedures  for 
supervised  PIC  cross-country  flight 
training  in  a  powered  glider.  A  student 
pilot  who  is  receiving  training  for 
supervised  PIC  cross  country  flight 
training  in  a  powered  glider  must 
receive  and  log  supervised  PIC  cross 
country  flight  training  on  the  following 
maneuvers  and  procedures: 

(1)  Use  of  aeronautical  charts  for  VFR 
navigation  using  pilotage  and  dead 
reckoning  with  the  aid  of  a  magnetic 
compass; 

(2)  Use  of  aircraft  performance  charts 
pertaining  to  cross-country  flight; 

(3)  Procurement  and  analysis  of 
aeronautical  weather  reports  and 
forecasts,  including  recognition  of 
critical  weather  situations  and 
estimating  visibility  while  in  flight; 

(4)  Emergency  procedures; 

(5)  Traffic  pattern  procedures  that ' 
include  area  departure,  area  arrival, 
entry  into  the  traffic  pattern,  and 
approach; 

(6)  Procedures  and  operating  practices 
for  collision  avoidance,  wake  tiubulence 
precautions,  and  windshear  avoidance; 

(7)  Recognition,  avoidance,  and 
operational  restrictions  of  hazardous 
terrain  featiues  in  the  geographical  area 
where  the  cross-country  flight  will  be 
flown; 

(8)  Procedures  for  operating  the 
instruments  and  equipment  installed  in 
the  aircraft  to  be  flown,  including 
recognition  and  use  of  the  proper 
operational  procedures  and  indications; 

(9)  Landings  accomplished  without 
the  use  of  the  altimeter  from  at  least 
2,000  feet  above  the  surface;  and 

(10)  Recognition  of  weather  and  upper 
air  conditions  favorable  for  cross- 
coimtry  soaring,  ascending  and 
descending  flight,  and  altitude  control. 

(k)  Maneuvers  and  procedures  for 
supervised  PIC  cross-country  flight 
training  in  an  airship.  A  student  pilot 
who  is  receiving  training  for  supervised 
PIC  cross  country  flight  training  in  an 
airship  must  receive  and  log  supervised 
PIC  cross  country  flight  training  on  the 
following  maneuvers  and  procedures: 

(1)  Use  of  aeronautical  charts  for  VFR 
navigation  using  pilotage  and  dead 
reckoning  with  the  aid  of  a  magnetic 
compass; 


(2)  Use  of  aircraft  performance  charts 
pertaining  to  cross-country  flight; 

(3)  Procurement  and  analysis  of 
aeronautical  weather  reports  and 
forecasts,  including  recognition  of 
critical  weather  situations  and 
estimating  visibility  while  in  flight; 

(4)  Emergency  procedures; 

(5)  Traffic  pattern  procedures  that 
include  area  departure,  area  arrival, 
entry  into  the  traffic  pattern,  and 
approach; 

(6)  Procedures  and  operating  practices 
for  collision  avoidance,  wake  turbulence 
precautions,  and  windshear  avoidance; 

(7)  Recognition,  avoidance,  and 
operational  restrictions  of  hazardous 
terrain  features  in  the  geographical  area 
where  the  cross-country  flight  will  be 
flown; 

(8)  Procedures  for  operating  the 
instruments  and  equipment  installed  in 
the  aircraft  to  be  flown,  including 
recognition  and  use  of  the  proper 
operational  procediu^s  and  indications; 

(9)  Use  of  radios  for  VFR  navigation 
and  two-way  commimications; 

(10)  Control  of  air  pressure  with 
regard  to  ascending  and  descending 
flight  and  altitude  control; 

(11)  Control  of  airship  solely  by 
reference  to  flight  instruments;  and 

(12)  Recognition  of  weather  and  upper 
air  conditions  conducive  for  the 
direction  of  cross-country  flight. 

(1)  Maneuvers  and  procedures  for 
supervised  PIC  cross-country  flight 
training  in  a  balloon.  A  student  pilot 
who  is  receiving  training  for  supervised 
PIC-cross  country  flight  training  in  a 
balloon  must  receive  and  log  supervised 
PIC  cross-country  flight  training  on  the 
following  maneuvers  and  procedures: 

(1)  Use  of  aeronautical  cnarts  for  VFR 
navigation  using  pilotage  and  dead 
reckoning  with  the  aid  of  a  magnetic 
compass; 

(2)  Use  of  aircraft  performance  charts 
pertaining  to  cross-country  flight; 

(3)  Procurement  and  analysis  of 
aeronautical  weather  reports  and 
forecasts,  including  recognition  of 
critical  weather  situations  and 
estimating  visibility  while  in  flight; 

(4)  Emergency  procedures; 

(5)  Recognition,  avoidance,  and 
operational  restrictions  of  hazardous 
terrain  features  in  the  geographical  area 
where  the  cross-coimtry  flight  will  be 
flown; 

(6)  Procedures  for  operating  the 
instruments  and  equipment  installed  in 
the  aircraft  to  be  flown,  including 
recognition  and  use  of  the  proper 
operational  procedures  and  indications; 

(7)  Control  of  gas  pressure  or  burner, 
as  appropriate,  in  relation  to  ascending 
and  descending  flight  and  altitude 
control;  and 


(8)  Recognition  of  weather  and  upper 
air  conditions  conducive  for  the 
direction  of  cross-country  flight. 

(m)  Limitations  on  flight  instructors 
authorizing  supervised  PIC  cross- 
country flights.  A  flight  instructor  may 
not  authorize  a  student  pilot  to  conduct 
a  supervised  PIC  cross-country  flight 
unless  that  instructor  has: 

(1)  Determined  that  the  student's 
cross  country  planning  is  correct  for  the 
flight; 

(2)  Reviewed  the  current  and  forecast 
weather  conditions  and  has  determined 
that  the  flight  can  be  completed  under 
VFR; 

(3)  Determined  that  the  student  is 
proficient  to  conduct  the  flight  safely; 

(4)  Determined  that  the  student  has 
the  appropriate  supervised  PIC  cross- 
country endorsement  for  the  make  and 
model  of  aircraft  to  be  flown;  and 

(5)  Determined  that  the  student's 
supervised  PIC  flight  endorsement  is 
current  for  the  make  and  model  aircraft 
to  be  flown. 

§  61 .95   Operations  in  Class  B  airspace  and 
at  airports  located  within  Class  B  airspace. 

(a)  A  student  pilot  may  not  operate  an 
aircraft  on  a  supervised  PIC  fli^t  in 
Class  B  airspace  unless  the: 

(1)  Student  pilot  has  received  both 
ground  and  flight  training  from  an 
authorized  instructor  on  that  Class  B 
airspace  area  and  the  flight  training  was 
received  in  the  specific  Class  B  airspace 
area  for  which  supervised  PIC  flight  is 
authorized; 

(2)  Logbook  of  that  student  pilot  has 
been  endorsed  by  the  flight  instructor 
who  gave  the  student  pilot  flight 
training,  and  the  endorsement  must  be 
dated  within  the  90-day  period 
preceding  the  date  of  the  flight  in  that 
Class  B  airspace  area;  and 

(3)  Logbook  endorsement  specifies 
that  the  student  pilot  has  received  the 
required  ground  and  flight  training  and 
has  been  found  proficient  to  conduct 
supvvised  PIC  flight  in  that  specific 
Class  B  airspace  area. 

(b)  A  student  pilot  may  not  operate  an 
aircraft  on  a  supervised  PIC  flight  to, 
from,  or  at  an  airport  located  within 
Class  B  airspace  listed  in  §  91.131(b)  of 
this  chapter  unless  the: 

(1)  Student  pilot  has  received  both 
ground  and  flight  training  from  an 
authorized  instructor  to  operate  at  that 
airport  and  the  flight  and  ground 
training  has  been  received  at  the 
specific  airport  for  which  the  supervised 
PIC  flight  is  authorized; 

(2)  Logbook  of  that  student  pilot  has 
been  endorsed  by  the  flight  instructor 
who  gave  the  student  pilot  flight 
training,  and  the  endorsement  must  be 
dated  within  the  90-day  period 
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preceding  the  date  of  the  flight  at  that 
airpori;  and 

(3)  Logbook  endorsement  specifies 
that  the  student  pilot  has  received  the 
required  ground  and  flight  training  and 
has  been  found  proficient  to  conduct 
supervised  PIC  flight  operations  at  that 
specific  airport. 

Sut>part  D— Recreational  Pilots 

§61.96    ApplicaMlity. 

This  subpart  prescribes  the 
requirement  for  the  issuance  of 
recreational  pilot  certificates  and 
ratings,  the  conditions  under  which 
those  certificates  and  ratings  are 
necessary,  and  the  general  operating 
rules  for  persons  who  hold  those 
certificates  and  ratings. 

S  61 .96a    Eligibility  requirements:  General 
To  be  eligible  for  a  recreational  pilot 
certificate,  a  person  who  applies  for  that 
certificate  must: 

(a)  Be  at  least  17  years  of  age; 

(b)  Be  able  to  read,  speak,  write,  and 
understand  the  English  language; 

(c)  Affix  a  signed  and  dated  statement 
to  the  application  certifying  the  person 
does  not  have  any  knownn  medical 
limitations  that  prevents  the  person 
from  operating  the  aircraft,  for  the 
aircraft  category  and  class  rating  sought; 

(d)  Receive  a  logbook  endorsement 
from  an  authorized  flight  or  ground 
instructor  who — 

(1)  Conducted  the  training  or 
reviewed  the  applicant's  home  study  on 
the  aeronautical  knowledge  areas  listed 
in  §  61.97(b)  of  this  part  that  apply  to 
the  aircraft  category  and  class  rating 
sought;  and 

(2)  Certified  that  the  appUcant  is 
prepared  for  the  required  knowledge 
test. 

(e)  Satisfactorily  accomplish  the 
required  knowledge  test  on  the 
aeronautical  knowledge  areas  listed  in 
§  61.97(b)  of  this  part; 

(0  Receive  flight  training  and  a 
logbook  endorsement  from  the 
authorized  flight  instructor  who — 

(1)  Conducted  the  training  on  the 
approved  areas  of  operation  listed  in 

§  61.98(b)  of  this  part  that  apply  to  the 
aircraft  category  and  class  rating  sought; 
and 

(2)  Certified  that  the  applicant  is 
prepared  for  the  required  practical  test. 

(g)  Meet  the  aeronautical  experience 
requirements  of  §  61.99  of  this  part  that 
apply  to  the  aircraft  category  and  class 
rating  sought; 

(h)  Satisfactorily  accomplish  the 
required  practical  test  on  the  approved 
areas  of  operation  listed  in  §  61.98(b)  of 
this  part  that  apply  to  the  aircraft 
category  and  class  rating  sought;  and 


(i)  Comply  with  the  sections  of  this 
part  that  apply  to  the  aircraft  category 
and  class  rating  sought. 

S  61 .97    Aeronautical  knowledge. 

(a)  General.  A  person  who  applies  for 
a  recreational  pilot  certificate  must 
receive  and  log  ground  training  from  an 
authorized  fli^t  or  ground  instructor, 
or  complete  a  home  study  course  on  the 
aeronautical  knowledge  areas  of 
paragraph  (b)  of  this  section  that  apply 
to  the  aircraft  category  and  class  rating 
sou^t. 

(bj  Aeronautical  knowledge  areas. 

(1)  The  applicable  Federal  Aviation 
Regulations  for  recreational  pilot 
privileges,  limitations,  and  flight 
operations  that  apply  to  the  aircraft 
rating  sought; 

(2)  Accident  reporting  requirements  of 
the  National  Transportation  Safety 
Board; 

(3)  Use  of  the  applicable  portions  of 
the  "Airman's  Information  Manual"  and 
FAA  advisory  circulars; 

(4)  The  use  of  aeronautical  charts  for 
VFR  navigation  using  pilotage  with  the 
aid  of  a  magnetic  compass; 

(5)  The  recognition  of  critical  weather 
situations  from  the  ground  and  in  flight, 
windshear  avoidance,  and  the 
procurement  and  use  of  aeronautical 
weather  reports  and  forecasts; 

(6)  The  safe  and  efficient  operation  of 
aircraft,  including  collision  avoidance, 
and  recognition  and  avoidance  of  wake 
turbulence; 

(7)  The  effects  of  density  altitude  on 
takeoff  and  climb  performance; 

(8)  Weight  and  balance  computations; 

(9)  Principles  of  aerodynamics, 
powerplants,  and  aircraft  systems; 

(10)  Stall  awareness,  spin  entry,  spins, 
and  spin  recovery  techniques,  if 
applying  for  an  airplane-single  engine 
rating; 

(11)  Aeronautical  decision  making 
and  judgment;  and 

(12)  Preflight  action  that  includes: 
(i)  How  to  obtain  information  on 

runway  lengths  at  airports  of  intended 
use,  data  on  takeoff  and  landing 
distances,  weather  reports  and  forecasts, 
and  fuel  requirements; 

(ii)  How  to  plan  for  alternatives  if  the 
planned  flight  cannot  be  completed;  and 

(iii)  Proper  planning  proceaures  for 
possible  traffic  delays. 

§61.98    Flight  proficiency. 

(a)  General.  A  person  who  applies  for 
a  recreational  pilot  certificate  must  have 
received  and  logged  ground  training 
from  authorized  ground  or  flight 
instructor,  and  flight  training  from  an 
authorized  flight  instructor  on  the 
approved  areas  of  operation  of  this 
section  that  apply  to  the  aircraft  class 
rating  sought. 


(b)  For  an  single  engine  airplane 
rating.  Areas  of  operation  for  an 
airplane  category  rating  with  a  single 
engine  class  rating  are  the  following: 

(1)  Preflight  preparation; 

(2)  Preflight  procedures; 

(3)  Airport  operations; 

(4)  Takeoffs,  landings,  and  go- 
arounds; 

(5)  Performance  maneuvers; 

(6)  Ground  reference  maneuvers;  . 

(7)  Navigation; 

(8)  Stalls  and  slow  flight; 

(9)  Emergency  operations;  and 

(10)  Postflight  procedures. 

(c)  For  a  helicopter  rating.  Areas  of 
operation  for  a  rotorcraft  category  rating 
vfith  a  helicopter  class  rating  are  the 
following: 

(1)  Preflight  preparation; 

(2)  Preflight  procedures; 

(3)  Airport  and  heliport  operations; 

(4)  Hovering  maneuvers; 

(5)  Takeoffs,  landings,  and  go- 
arounds; 

(6)  Performance  maneuvers; 

(7)  Ground  reference  maneuvers; 

(8)  Navigation; 

(9)  Emergency  operations;  and 

(10)  Postflight  procedures. 

(d)  For  a  gyroplane  rating.  Areas  of 
operation  for  a  rotorcraft  category  rating 
with  a  gyroplane  class  rating  are  the 
following: 

(1)  Preflight  preparation; 

(2)  Preflight  procedures; 

(3)  Airport  operations; 

(4)  Takeoffs,  landings,  and  go- 
arounds; 

(5)  Performance  maneuvers; 

(6)  Ground  reference  maneuvers: 

(7)  Navigation; 

(8)  Flight  at  slow  airspeeds; 

(9)  Emergency  operations;  and 

(10)  Postflight  procedures. 

§  61 .99    Aeronautical  experience. 

A  peraon  who  applies  for  a 
recreational  pilot  certificate  must 
accomplish  and  log  at  least  30  hours  of 
flight  training  time  that  includes  at 
least: 

(a)  Fifteen  hours  of  flight  training 
from  an  authorized  flight  instructor  on 
the  approved  areas  of  operation  listed  in 
§  61.98  of  this  part  that  consists  of  at 
least — 

(1)  Except  as  provided  in  §  61.100  of 
this  part.  2  hours  of  flight  training  to 
and  at  an  airport  that  is  located  more 
than  25  nautical  miles  from  the  airport 
where  the  applicant  normally  trains, 
which  includes  at  least  3  takeoffs  and  3 
landings;  and 

(2)  Three  hours  of  flight  training  in 
the  aircraft  for  the  rating  sought  in 
preparation  for  the  practical  test  within 
the  60  days  preceding  the  date  of  the 
practical  test. 
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(b)  Three  hours  of  supervised  PIC 
flying  in  the  aircraft  for  the  rating 
sought,  on  the  approved  areas  of 
operation  listed  in  §61.98  of  this  part 
that  apply  to  the  aircraft  category  and 
class  rating  sought. 

161.100    Pilots  basMl  on  small  Islands. 

A  person  who  applies  for  a 
recreational  pilot  certificate,  is  based 
and  receives  training  on  a  small  island 
that  has  only  one  airport,  and  who 
cannot  comply  with  the  distance 
requirements  of  §  61.99(a)(1)  of  this  part 
without  flying  over  water  for  more  than 
10  nautical  miles  from  the  nearest 
shoreline  is  subject  to  the  following 
limitations  and  conditions: 

(a)  The  applicant's  pilot  certificate 
will  be  issued  with  the  limitation, 
"Passenger  carrying  prohibited  in  flights 
more  than  10  nautical  miles  from  the 
(appropriate  islaiid)." 

(b)  Upon  meeting  the  distance 
requirements  of  §  61.99(a)(1)  of  this  part, 
the  applicant  may  have  the  limitation  in 
paragraph  (a)  of  this  section  removed. 

§61.101    Recreational  pilot  privileges  and 
Hfflttstions. 

(a)  A  person  who  holds  a  recreational 
pilot  certificate  may: 

(1)  Carry  no  more  than  one  passenger; 
and 

(2)  Share  equally  the  operating 
expenses  of  a  flight  with  a  passenger, 
provided  the  expenses  involve  only 
fuel,  oil,  and  airport  expenses. 

(b)  A  person  who  holds  a  recreational 
pilot  certificate  may  act  as  pilot  in 
command  of  an  aircraft  on  a  flight  that    » 
is  within  50  nautical  miles  bom  the 
departure  airport,  provided  that  person: 

fl)  Received  ground  and  flight 
training  on  takeoff,  departure,  arrival, 
and  landing  procedures  at  the  departure 
airport; 

(2)  Received  ground  and  flight 
training  on  the  area,  terrain,  and  aids  to 
navigation  that  are  in  the  vicinity  of  the 
departure  airport; 

(3)  Has  been  found  proficient  to 
operate  the  airplane  at  the  departure 
airport  and  the  area  within  50  nautical 
miles  from  that  airport,  and  has  received 
a  logbook  endorsement  from  the 
authorized  flight  instructor  who  gave 
the  person  the  training  prescribed  by 
this  paragraph;  and 

(4)  Received  a  logbook  endorsement 
that  authorizes  flight,  which  is  carried 
in  the  person's  possession  in  the 
aircraft. 

(c)  A  person  who  holds  a  recreational 
pilot  certificate  may  act  as  pilot  in 
command  of  an  aircraft  on  a  flight  that 
exceeds  50  nautical  miles  firom  the 
departure  airport,  provided  that  person: 

(1)  Has  received  ground  and  flight 
t  .lining  from  an  authorized  flight 


instructor  on  the  cross  country  training 
requirements  of  subpart  E  of  this  part 
that  apply  to  the  aircraft  rating  held; 

(2)  Has  been  found  proficient  in  cross 
country  flying,  and  has  received  a 
logbook  endorsement  ftt)m  the 
authorized  flight  instructor,  who  gave 
the  person  the  cross  country  training 
prescribed  by  subpart  E  of  this  part  that 
apply  to  the  aircraft  rating  held;  and 

(3)  Received  a  logbook  endorsement, 
whith  is  carried  in  the  person's 
possession  in  the  aircraft,  that  certifies 
the  person  has  received  and  been  foimd 
proficient  on  the  cross  training 
requirements  of  subpart  JE  of  this  part 
that  apply  to  the  aircraft  rating  held. 

(d)  Except  as  provided  in  paragraph 
(h)  of  this  section,  a  recreational  pilot 
may  not  act  as  pilot  in  command  of  an 
aircraft: 

(1)  That  i&certificated  for  more  than 
four  occupants,  with  more  than  one 
powerplant,  with  a  powerplant  of  more 
than  180  horsepower,  or  with  retractable 
landing  gear. 

(2)  That  is  classified  as  a  multiengine 
airplane,  powered-lift,  glider,  airship,  or 
balloon; 

(3)  That  is  carrying  a  passenger  or 
property  for  compensation  or  hire; 

(4)  For  compensation  or  hire; 

(5)  In  furtherance  of  a  business; 

(6)  Between  sunset  and  simrise; 

(7)  In  airspace  in  which 
commimication  with  air  traffic  control 
is  required; 

(8)  At  an  altitude  of  more  than  10,000" 
feet  MSL  or  2,000  feet  AGL.  whichever 
is  higher; 

(9)  When  the  flight  or  surface 
visibility  is  less  than  3  statute  miles; 

(10)  Without  visual  reference  to  the 
surface; 

(11)  On  a  flight  outside  the  United 
States; 

(12)  To  demonstrate  that  aircraft  in 
flight  to  a  prospective  buyer; 

(13)  That  is  used  in  a  passenger- 
carrying  airlift  and  sponsored  by  a 
charitable  organization;  and 

(14)  That  is  towing  any  object. 

(e)  A  recreational  pilot  may  not  act  as 
a  required  pilot  flight  crewmember  on 
any  aircraft  for  which  more  than  one 
pilot  is  required  by  the  type  certificate 
of  the  aircraft  or  the  regulations  under 
which  the  flight  is  conducted,  except 
when: 

(1)  Receiving  flight  training  from  an 
authorized  flight  instructor  on  board  an 
airship;  or 

(2)  The  other  person  on  the  aircraft  is 
a  required  flight  crewmember. 

(f)  A  person  who  holds  a  recreational 
pilot  certificate  and  has  logged  fewer 
than  400  flight  hours  and  has  not  logged 
pilot-in-command  time  in  an  aircraft 
within  the  180  days  preceding  the  flight 


shall  not  act  as  pilot  in  command  of  an 
aircraft: 

(1)  Until  the  pilot  received  flight 
training  and  a  logbook  endorsement 
from  an  authorized  flight  instructor  who 
gave  that  person  the  flight  training,  and 
the  instructor  certified  that  the  person  is 
proficient  to  act  as  pilot  in  command  of 
the  aircraft;  or 

(2)  Unless  the  pilot  has  satisfactorily 
accomplished  a  combination  of  the 
requirements  of  §§  61.56  and  61.57  of 
this  part,  which  meet  the  requirements 
of  this  paragraph. 

(g)  The  recreational  pilot  certificate 
issued  under  this  part  will  carry  the 
notation  on  the  person's  pilot  certificate, 
"Holder  does  not  meet  ICAO 
requirements." 

(n)  A  recreational  pilot  may  operate 
an  aircraft  as  the  sole  occupant  in  the 
conditions  and  in  an  aircraft  described 
in  paragraph  (d)  of  this  section, 
provided  the  pilot: 

(1)  Is  under  the  supervision  of  an 
authorized  flight  instructor  for  the 
purpose  of  obtaining  an  additional 
certificate  or  rating; 

(2)  Has  received,  within  the  90-day 
period  preceding  the  date  of  the  flight, 
a  logbook  endorsement  from  an 
authorized  flight  instructor  and  that 
endorsement  must  certify  the  pilot  has 
met  the  appropriate  aeronautical 
knowledge  and  flight  training 
requirements  listed  in  §61.87  of  this 
part  for  the  aircraft  to  be  flown; 

(3)  Received  within  the  90  days 
preceding  the  date  of  the  flight  a 
logbook  endorsement  from  an 
authorized  flight  instructor  and  that 
endorsement  must  certify  the  pilot  is 
proficient  to  op>erate  in  that  airspace,  for 
operating  an  aircraft  in  airspace  that 
requires  communication  with  air  traffic 
control; 

(4)  Received  within  the  90  days 
preceding  the  date  of  the  flight,  a 
logbook  endorsement  from  an 
authorized  flight  instructor  and  that 
endorsement  must  certify  the  pilot  is 
proficient  to  operate  the  aircraft  in  those 
flight  conditions,  for  an  operating  an 
aircraft  between  sunset  and  sunrise,  and 
provided  the  flight  or  surface  visibility 
conditions  are  at  least  5  statute  miles; 
and 

(5)  Received  a  logbook  endorsement 
described  in  this  paragraph  and  carried 
in  the  pilot's  physical  possession  in  the 
aircraft. 

Subpart  E— Private  Pilots 

§61.102    Applicability. 

This  subpart  prescribes  the 
requirements  for  the  issuance  of  private 
pilot  certificates  and  ratings,  the 
conditions  under  which  those 


certificates  and  ratings  are  necessary, 
and  the  general  operating  rules  for 
persons  who  hold  those  certificates  and 
ratings. 

§  61 .1 03    Eligibility  requirements:  General. 

To  be  eligible  for  a  private  pilot 
certificate,  a  person  must: 

(a)  Be  at  least  17  years  of  age,  or  for 

a  rating  in  a  glider  or  balloon  be  at  least 
16  years  of  age. 

(b)  Be  able  to  read,  speak,  vmte,  and 
understand  the  English  language. 

(c)  Hold  at  least  a  current  third-class 
medical  certificate  issued  under  part  67 
of  this  chapter,  or  for  a  rating  in  a  glider 
or  balloon  affix  a  signed  and  dated 
statement  to  the  application  certifying 
that  no  known  medical  defect  exists  that 
would  make  the  person  unable  to  pilot 

a  glider  or  balloon,  as  appropriate. 

(d)  Receive  a  logbook  endorsement 
ftt)m  an  authorized  instructor  who — 

(1)  Conducted  the  training  or 
reviewed  the  person's  home  study  on 
the  aeronautical  knowledge  areas  listed 
in  §61. 105(b)  of  this  part  that  apply  to 
the  aircraft  rating  sought;  and 

(2)  Certified  that  the  person  is 
prepared  for  the  required  knowledge 
test. 

(e)  Satisfactorily  accomplish  the  - 
required  knowledge  test  on  the 
aeronautical  knowledge  areas  listed  in 
§  61.105(b)  of  this  part. 

(f)  Receive  flight  training  and  a 
logbook  endorsement  from  the 
authorized  instructor  who — 

(1)  Conducted  the  training  on  the 
approved  areas  of  operation  listed  in 
§  61.107  of  this  part  that  apply  to  the 
aircraft  rating  sought;  and 

(2)  Certified  that  the  person  is 
prepared  for  the  required  practical  test. 

(g)  Meet  the  aeronautical  experience 
requirements  of  this  part  that  apply  to 
the  aircraft  rating  sought  before 
applying  for  the  practical  test. 

(h)  Satisfactorily  accomplishes  a  . 
practical  test  on  the  approved  areas  of 
operation  listed  in  §61.107  of  this  part 
that  apply  to  the  aircraft  rating  sought. 

(i)  Comply  with  the  appropriate 
sections  of  this  part  that  apply  to  the 
aircraft  rating  sought. 

§61.105    Aeronautical  knowledge. 

(a)  General.  A  person  who  is  applying 
for  a  private  pilot  certificate  must 
receive  and  log  ground  training  from  an 
authorized  flight  or  ground  instructor, 
or  complete  a  home  study  course  on  the 
aeronautical  knowledge  areas  of 
paragraph  (b)  of  this  section  that  apply 
to  the  aircraft  rating  sought. 

(b)  Aeronautical  knowledge  areas. 
(1)  The  applicable  Federal  Aviation 

Regulations  for  private  pilot  privileges, 
limitations,  and  flight  operations; 


(2)  Accident  reporting  requirements  of 
the  National  Transportation  Safety 
Board; 

(3)  Use  of  the  applicable  portions  of 
the  "Airman's  Information  Manual"  and 
FAA  advisory  circulars; 

(4)  The  use  of  aeronautical  charts  for 
VFR  navigation  using  pilotage,  dead 
reckoning,  and  radio  aids; 

(5)  Radio  communication  procedures; 

(6)  The  recognition  of  critical  weather 
situations  from  the  ground  and  in  flight, 
windshear  avoidance,  and  the 
procurement  and  use  of  aeronautical 
weather  reports  and  forecasts; 

(7)  The  safe  and  efficient  operation  of 
aircraft,  including  collision  avoidance, 
and  recognition  and  avoidance  of  wake 
turbulence; 

(8)  The  effects  of  density  altitude  on 
takeoff  and  climb  performance; 

(9)  Weight  and  balance  computations; 

(10)  Principles  of  aerodynamics, 
powerplants,  and  aircraft  systems; 

(11)  Stall  awareness,  spin  entry,  spins, 
and  spin  recovery  techniques  for  the 
airplane  and  glider  category  and  class 
ratings; 

(12)  Aeronautical  decision  making 
and  judgment;  and 

(13)  Preflight  action  that  includes: 
(i)  How  to  obtain  information  on 

runway  lengths  at  airports  of  intended 
use,  data  on  takeoff  and  landing 
distances,  weather  reports  and  forecasts, 
and  fuel  requirements; 

(ii)  How  to  plan  for  alternatives  if  the 
planned  flight  cannot  be  completed;  and 

(iii)  How  to  plan  procedures  for 
possible  traffic  delays. 

§  61 .1 07    Flight  proficiency. 

(a)  General.  A  person  who  applies  for 
a  private  pilot  certificate  must  receive 
and  log  ground  training  from  an 
authorized  ground  or  flight  instructor 
and  flight  training  from  an  authorized 
flight  instructor  on  the  approved  areas 
of  operation  of  this  section  that  apply  to 
the  aircraft  rating  sought. 

(b)  Areas  of  operation  for  an  airplane 
category  rating  with  a  single  engine 
class  rating.  Areas  of  operation  for  an 
airplane  category  rating  with  a  single 
engine  class  rating  are  the  following: 

(1)  Preflight  preparation; 

(2)  Preflight  procedures; 

(3)  Airport  and  seaplane  base 
operations; 

(4)  Takeoffs,  landings,  and  go- 
arounds; 

(5)  Performance  maneuvers; 

(6)  Ground  reference  maneuvers; 

(7)  Navigation; 

(8)  Stalls  and  slow  flight; 

(9)  Basic  instrument  maneuvers; 

(10)  Emergency  operations; 

(11)  Night  operations,  except  as 
provided  in  §61.110  of  this  part;  and 


(12)  Postflight  procedures. 

(c)  Areas  of  operation  for  an  airplane 
category  rating  with  a  multiengine  class 
rating.  Areas  of  operation  for  an    • 
airplane  category  rating  with  a 
multiengine  class  rating  are  the 
following: 

(1)  Preflight  preparation; 

(2)  Preflight  procedures; 

(3)  Airport  and  seaplane  base 
operations; 

(4)  Takeoffs,  landings,  and  go- 
arounds; 

(5)  Performance  maneuvers; , 

(6)  Ground  reference  maneuvers; 

(7)  Navigation; 

(8)  Stalls  and  slow  flight; 

(9)  Basic  instrument  maneuvers; 

(10)  Emergency  operations; 

(11)  Multiengine  operations; 

(12)  Night  operations,  except  as 
provided  in  §61.110  of  this  part;  and 

(13)  Postflight  procedures. 

(d)  Areas  of  operation  for  a  wtorcraft 
category  rating  with  a  helicopter  class 
rating.  Areas  of  operation  for  a  rotorcraft 
category  rating  with  a  helicopter  class 
rating  are  the  following: 

(1)  Preflight  preparation; 

(2)  Preflight  procedures; 

(3)  Airport  and  heliport  operations; 

(4)  Hovering  maneuvers; 

(5)  Takeoffs,  landings,  and  go- 
arounds; 

(6)  Performance  maneuvers; 

(7)  Navigation; 

(8)  Emergency  operations; 

(9)  Night  operations,  except  as 
provided  in  §61.110  of  this  part;  and 

(10)  Postflight  procedures. 

(e)  Areas  of  operation  for  a  rotorcraft 
category  rating  with  a  gyroplane  class 
rating.  Areas  of  operation  for  a  rotorcraft 
category  rating  with  a  gyroplane  class 
rating  are  the  following: 

(1)  Preflight  preparation; 

(2)  Preflight  procedures; 

(3)  Airport  operations; 

(4)  Takeoffs,  landings,  and  go- 
arounds; 

(5)  Performance  maneuvers; 

(6)  Ground  reference  maneuvers; 

(7)  Navigation; 

(8)  Flight  at  slow  airspeeds; 

(9)  Emergency  operations; 

(10)  Night  operations,  except  as 
provided  in  §61.110  of  this  part;  and 

(11)  Postflight  procedures. 

(f)  Areas  of  operation  for  a  powered- 
lift  category  rating.  Areas  of  operation 
for  a  powered-lift  category  rating  are  the 
following: 

(1)  Preflight  preparation; 

(2)  Preflight  procedures; 

(3)  Airport  and  heliport  operations; 

(4)  Hovering  maneuvers; 

(5)  Takeoffs,  landings,  and  go- 
arounds; 

(6)  Performance  maneuvers; 
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(7)  Ground  reference  maneuvers: 

(8)  Navigation; 

(9)  Stalls  and  slow  flight; 
(10)3asic  instrument  maneuvers; 

(11)  Emergency  operations; 

(12)  Night  operations,  except  as 
provided  in  §  61.  J 10  of  this  part;  and 

(13)  Postflight  procedures. 

(g)  Areas  of  operation  for  a  glider 
category  rating  with  a  non-powered 
class  rating.  Areas  of  operation  for  a 
glider  category  rating  with  a  non- 
powered  class  rating  are  the  follovnng: 

(1)  Preflight  preparation; 

(2)  Preflight  procedures; 

(3)  Airport  and  gliderport  operations; 

(4)  Launches  and  landings; 

(5)  Performance  speeds; 

(6)  Soaring  techniques; 

(7)  Performance  maneuvers; 

(8)  Navigation; 

(9)  Stalls  and  slow  flight; 

(10)  Emergency  operations;  and 

(11)  Postflight  procedures. 

(h)  Areas  of  operation  for  a  glider 
category  rating  with  a  powered  class 
rating.  Areas  of  operation  for  a  glider 
category  rating  with  a  powered  class 
rating  are  the  following: 

(1)  Preflight  preparation; 

(2)  Preflight  procedures; 

(3)  Airport  and  gliderport  operations; 

(4)  Takeoffs,  landings,  and  go- 
arounds; 

(5)  Performance  speeds; 

(6)  Soaring  techniques; 

(7)  Performance  maneuvers; 

(8)  Navigation; 

(9)  Stalls  and  slow  flight; 

(10)  Emergency  operations;  and 

(11)  PostfUght  procedures. 

(i)  Areas  of  operation  for  a  lighter- 
than-air  category  rating  with  an  airship 
class  rating.  Areas  of  operation  for  a 
lighter-than-air  category  rating  with  an 
airship  class  rating  are  the  following: 

(1)  Preflight  preparation; 

(2)  Preflight  procedures; 

(3)  Airport  operations; 

(4)  Takeo%,  landings,  and  go- 
arounds; 

(5)  Performance  maneuvers; 

(6)  Ground  reference  maneuvers; 

(7)  Navigation; 

(8)  Emergency  operations;  and 

(9)  Postflight  procedures. 

(j)  Areas  of  operation  for  a  lighter- 
than-air  category  rating  with  a  balloon 
class  rating.  Areas  of  operation  for  a 
lighter-than-air  category  rating  with  a 
balloon  class  rating  are  the  following: 

(1)  Preflight  preparation; 

(2)  Preflight  procedures; 

(3)  Balloonport  operations; 

(4)  Lift-offs  and  landings; 

(5)  Performance  maneuvers; 

(6)  Navigation; 

(7)  Emergency  operations;  and 

(8)  Postflight  procedures. 


f  61 .1 09    Aeronautical  experience. 

(a)  A  person  who  applies  for  a  private 
pilot  certificate  with  an  airplane, 
rotorcraft.  or  powered-lift  category 
rating  must  accomplish  and  log  at  least 
40  hours  of  flight  time  that  includes  at 
least  20  hours  of  flight  training  time 
from  an  authorized  flight  instructor  and 
5  hours  of  supervised  PIC  flight  time,  on 
the  approved  areas  of  operation  listed  in 
§61.107  of  this  part,  and  the  training 
must  include  at  least: 

(1)  For  an  airplane  single  engine 
rating. 

(i)  Three  hoiu^  of  cross-country  flight 
training  in  a  single  engine  airplane; 

(ii)  &(C8pt  as  provided  in  §  61.110  of 
this  part,  3  hours  of  night  flight  training 
in  a  single  engine  airplane  that 
includes — 

(A)  One  cross  covmtry  flight  of  over 
100  nautical  miles  duration;  and 

(B)  Ten  takeoffs  and  10  landings  to  a 
full  stop  (with  each  landing  involving  a 
fliMt  in  the  traffic  pattern)  at  an  airport. 

(iii)  Three  hours  of  instrument  flight 
training  in  a  single  engine  airplane; 

(iv)  Three  hours  of  flight  training  in 
preparation  for  the  practical  test  in  a 
single  engine  airplane,  and  must  have 
been  performed  within  60  days 
preceding  the  date  of  the  test;  and 

(v)  Supervised  PIC  flying  in  a  single 
engine  airplane,  consisting  of  at  least — 

(A)  One  supervised  PIC  cross-country 
flight  of  over  100  nautical  miles, 
landings  at  a  minimum  of  three  points, 
and  one  route  of  the  flight  being  a 
straight  line  distance  of  at  least  50 
nautical  miles  between  the  takeoff  and 
landing  locations;  and 

(B)  Three  takeoffs  and  three  landings 
to  a  full  stop  (with  each  landing 
involving  a  flight  in  the  traffic  pattern) 
at  an  airport  with  an  operating  control 
tower. 

(2)  For  an  airplane  multiengine  rating. 
(i)  Three  hours  of  cross-country  flight 

training  in  a  multiengine  airplane; 

(ii)  Except  as  provided  in  §  61.110  of 
this  part,  3  hours  of  night  flight  training 
in  a  multiengine  airplane  that 
includes — 

(A)  One  cross  country  flight  of  over 
100  nautical  miles  duration;  and 

(B)  Ten  takeoffs  and  ten  landings  to  a 
full  stop  (with  each  landing  involving  a 
fli^t  in  the  traffic  pattern)  at  an  airport. 

(iii)  Three  hours  of  instrument  flight 
training  in  a  multiengine  airplane; 

(iv)  Three  hours  of  flight  training  in 
preparation  for  the  practical  test  in  a 
multiengine  airplane,  and  must  have 
been  performed  within  the  60-day 
period  preceding  the  date  of  the  test; 
and 

(v)  Supervised  PIC  flying  in  a 
multiengine  airplane,  consisting  of  at 
least — 


(A)  One  supervised  PIC  cross-country 
flight  of  over  100  nautical  miles, 
landings  at  a  minimum  of  three  points, 
and  one  route  of  the  flight  being  a 
straight  line  distance  of  at  least  50 
nautical  miles  between  the  takeoff  and 
landing  locations;  and 

(B)  Three  takeoffs  and  three  landings 
to  a  full  stop  (with  each  landing 
involving  a  flight  in  the  traffic  pattern) 
at  an  airport  with  an  operating  control 
tower. 

(3)  For  a  rotorcraft-helicopter  rating. 
(i)  Three  hours  of  cross-country  flight 

training  in  a  heUcopter; 

(ii)  Except  as  provided  in  §  61.110  of 
this  part.  3  hours  of  night  flight  training 
in  a  helicopter  that  includes — 

(A)  One  cross  country  flight  of  over  50 
nautical  miles  duration;  and 

(B)  Ten  takeoffs  and  ten  landings  to  a 
full  stop  (with  each  landing  involving  a 
flight  in  the  traffic  pattern)  at  an  airport. 

(iii)  Three  hours  of  flight  training  in 
preparation  for  the  practical  test  in  a 
helicopter,  and  must  have  been 
performed  within  60  days  preceding  the 
date  of  the  test;  and 

(iv)  Supervised  PIC  flying  in  a 
helicopter,  consisting  of  at  least — 

(A)  One  supervised  PIC  cross-country 
flight  of  over  50  nautical  miles,  landings 
at  a  minimum  of  three  i>oints.  and  one 
route  of  the  flight  being  a  straight  line 
distance  of  at  least  25  nautical  miles 
between  the  takeoff  and  landing 
locations;  and 

(B)  Three  takeoffs  and  three  landings 
to  a  full  stop  (with  each  landing 
involving  a  flight  in  the  traffic  pattern) 
at  an  airport  with  an  operating  control 
tower. 

(4)  For  a  rotorcraft-gyroplane  rating. 
(i)  Three  hours  of  cross-country  fli^t 

training  in  a  gyroplane; 

(ii)  Except  as  provided  in  §61.110  of 
this  part,  3  hours  of  night  flight  training 
in  a  gyroplane  that  includes — 

(A)  One  cross  country  flight  of  over  50 
nautical  miles  duration;  and 

(B)  Ten  takeoffs  and  ten  landings  to  a 
full  stop  (with  each  landing  involving  a 
flie^t  in  the  traffic  pattern)  at  an  airport. 

(iii)  Three  hours  of  flight  training  in 
preparation  for  the  practical  test  in  a 
gyroplane,  and  must  have  been 
performed  within  the  60-day  period 
preceding  the  date  of  the  test;  and 

(iv)  Supervised  PIC  flying  in  a 
gyroplane,  and  consisting  of  at  least — 

(A)  One  supervised  PIC  cross-country 
flight  of  over  50  nautical  miles,  landings 
at  a  minimum  of  three  points,  and  one 
route  of  the  flight  being  a  straight  line 
distance  of  at  least  25  nautical  miles 
between  the  takeoff  and  landing 
locations;  and 

(B)  Three  takeoffs  and  three  landings 
to  a  full  stop  (with  each  landing 


involving  a  flight  in  the  traffic  pattern) 
at  an  airport  with  an  operating  control 
tower. 

(5)  For  a  powered-lift  rating. 

(i)  Three  nours  of  cross-country  flight 
training  in  a  powered-lift; 

(ii)  Except  as  provided  in  §  61.110  of 
this  part,  3  hours  of  night  ffight  training 
in  a  powered-lift  that  includes — 

(A)  One  cross  country  flight  of  over 
100  nautical  miles  duration;  and 

(B)  Ten  takeoffs  and  ten  landings  to  a 
full  stop  (with  each  landing  involving  a 
fli^t  in  the  traffic  pattern)  at  an  airport. 

(iii)  Three  hours  of  instnunent  flight 
training  in  a  powered-lift; 

(iv)  Three  hours  of  flight  training  in 
preparation  for  the  practical  test  in  a 
powered-lift,  and  must  have  been 
performed  within  the  60-day  period 
preceding  the  date  of  the  test;  and 

(v)  Supervised  PIC  flying  in  a 
powered-lift,  consisting  of  at  least — 

(A)  One  supervised  PIC  cross-country 
flight  of  over  100  nautical  miles, 
landings  at  a  minimum  of  three  points, 
and  one  route  of  the  flight  being  a 
straight  line  distance  of  at  least  50 
nautical  miles  between  the  takeoff  and 
landing  locations;  and 

(B)  Three  takeoffs  and  three  landings 
to  a  full  stop  (with  each  landing 
involving  a  flight  in  the  traffic  pattern) 
at  an  airport  with  an  operating  control 
tower. 

(b)  For  a  glider  rating.  A  person  who 
applies  for  a  private  pilot  certificate 
with  a  glider  category  and  class  rating 
must  accomplish  and  log  the  following 
flight  time  and  training  requirements: 

(1)  At  least  10  hours  of  flight  training 
and  20  ffights  on  the  approved  areas  of 
operation  listed  in  §61.107  of  this  part 
that  apply  to  the  glider  class  rating 
sou^t;  or 

(2)  A  person  who  has  logged  at  least 
40  hours  of  flight  time  in  heavier-than- 
air  aircraft  or  who  already  holds  a 
category  and  class  rating  in  a  glider, 
must  perform  at  least  5  hours  of  flight 
training  and  10  flights,  on  the  approved 
areas  of  operation  listed  in  §61.107  of 
this  part  that  apply  to  the  glider  class 
rating  sought. 

(3)  At  least  two  supervised  PIC  flights 
on  the  approved  areas  of  operation 
listed  in  §  61.107  that  apply  to  the  glider 
class  rating  sought. 

(4)  The  flight  training  requirements  in 
paragraphs  (c)  (1)  or  (2)  of  this  section 
must  include  at  least  3  flights  of  flight 
training  in  preparation  for  the  practical 
test  within  the  60-day  period  preceding 
the  test  and  in  the  class  of  glider  for  the 
rating  sought. 

(5)  A  person  applying  for  a  glider 
category  rating  with  a  nonpowered  class 
rating  seeks  privileges  for  ground 
launch  procedures,  in  addition  to 


complying  with  the  requirements  of 
paragraphs  (c)  (1)  through  (4),  as 
appropriate,  must  log  and  receive  at 
least  5  flights  of  flight  training  and  2 
supervised  PIC  flights  in  a  nonpowered 
glider  using  a  winch  or  auto  tow  on  the 
appropriate  approved  areas  of  operation 
listed  in  §  61.107(g)  of  this  part. 

(c)  For  an  airship  rating.  A  person 
who  applies  for  a  private  pilot 
certificate  with  a  lighter-than-air 
category  and  airship  class  rating  must 
receive  and  log  at  least  25  hours  of  fli^t 
training  in  airships  on  the  approved 
areas  of  operation  listed  in  §61.107(1)  of 
this  part,  which  consists  of  at  least:  ^ 

(1)  Three  hours  of  cross-country  flight 
training  in  an  airship; 

(2)  Except  as  provided  in  §61.110  of 
this  part,  3  hours  of  night  flight  training 
in  an  airship  that  includes — 

(i)  A  cross  country  flight  of  over  25 
nautical  miles;  and 

(ii)  Five  takeoffs  and  5  landings  to  a 
full  stop  (with  each  landing  involving  a 
flight  in  the  traffic  pattern)  at  an  airport. 

(3)  Three  hours  of  instnunent  flight 
iraining  in  an  airship; 

(4)  Three  hours  of  flight  training  in  an 
airship  in  preparation  for  the  practical 
test  within  the  60  days  preceding  the 
date  of  the  test;  and 

(5)  Five  hours  of  supervised  PIC  flight 
training  in  an  airship  and  with  an 
authorized  flight  instructor. 

(d)  For  a  balloon  rating.  A  person  who 
applies  for  a  private  pilot  certificate 
with  a  lighter-than-air  category  and 
balloon  class  rating  must  receive  and  log 
at  least  10  hours  of  flight  training  that 
includes  at  least  6  training  flights,  on 
the  approved  areas  of  operation  listed  in 
§61.107(j)  of  this  part,  that  includes: 

(1)  Gas  balloon.  If  the  training  is  being 
performed  in  a  gas  balloon,  the  training 
must  include  at  least  two  flights  of  2 
hours  each  that  consists  of — 

(i)  At  least  one  training  flight  that 
covers  the  approved  areas  of  operation 
appropriate  to  a  gas  balloon  within  60 
days  prior  to  application  for  the  rating; 
and 

(ii)  At  least  one  supervised  PIC  flight 
in  a  gas  balloon. 

(2)  Balloon  with  an  airborne  heater.  If 
the  training  is  being  performed  in  a 
balloon  with  an  airborne  heater,  the 
training  must  include  at  least — 

(i)  Two  training  flights  of  one  hour 
each  that  covers  the  approved  areas  of 
operation  appropriate  to  a  balloon  with 
an  airborne  heater  within  60  days  prior 
to  application  for  the  rating;  and 

(ii)  One  supervised  PIC  flight  in  a 
balloon  with  an  airborne  heater. 


§  61 .11 0    Night  flying  axcaptlons  for  private 
pilot  certification. 

A  person  is  not  required  to  comply 
with  the  night  flying  requirements  of 
this  subpart: 

(a)  If  tnat  person  has  a  medical 
restriction  from  operating  an  aircraft  at 
night,  then  that  person  may — 

(1)  Be  issued  a  permanent  private 
pilot  certificate  with  the  limitation 
"Night  flying  prohibited;"  and 

(2)  Have  that  limitation  removed  if  the 
condition  which  was  the  basis  for  the 
medical  restriction  is  corrected,  and  the 
person  accomplishes  the  appropriate 
night  flying  requirements  of  this 
subpart. 

(b)  If  that  person  receives  flight 
training  in  the  State  of  Alaska  and  is  not 
able  to  accomplish  the  training,  then 
that  person — 

(1)  May  he  issued  a  temporary  pilot 
certificate  for  only  12  calendar  months,  ~ 
Math  a  limitation  "Night  flying 
prohibited;" 

(2)  Must  comply  with  the  appropriate 
night  flying  requirements  of  this  subpart 
within  the  12-calendar  month  period 
following  issuance  of  the  temporary 
private  pilot  certificate,  or  the  certificate 
will  be  suspended  until  the  person 
complies  with  the  appropriate  night 
flying  requirements  of  this  subpart;  and 

(3)  May  have  the  "Night  flying 
prohibited"  limitation  of  this  section 
removed  if  the  person — 

(i)  Accomplishes  the  appropriate 
night  flight  training  requirements  of  this 
subpart  in  the  category  and  class  of 
aircraft  for  which  night  flying  privileges 
are  sought; 

(ii)  Presents  to  an  examiner,  a  logbook 
or  training  record  endorsement  from  an 
authorized  flight  instructor  that  verifies 
accomplishment  of  the  night  flying 
requirements  of  this  subpart  that  are 
appropriate  to  the  category  and  class 
aircraft  for  which  night  flying  privileges 
are  sought;  and 

(iii)  Satisfactorily  accompUshes  the 
night  operations  portion  of  the  practical 
test  that  are  appropriate  to  the  category 
and  class  of  aircraft  for  which  night 
flying  privileges  are  sought. 

§  61 .1 1 1    Cross-country  flights:  Pilots 
baaed  on  small  Islands. 

A  person  who  applies  for  a  private 
pilot  certificate  and  who  cannot  comply 
with  the  cross-country  distance 
requirements  of  this  subpart  without 
flying  over  water  for  more  than  10 
nautical  miles  from  the  nearest 
shoreline,  is  not  required  to  comply 
with  the  cross-country  distance 
requirements  of  this  subpart  for  cross- 
country flight.  The  person  is  subject  to 
the  following  limitations  and 
conditions: 
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(a)  The  person's  pilot  certificate  will 
be  issued  with  the  liinitation  noted, 
"Passenger  carrying  prohibited  in  flights 
more  than  10  nautical  miles  bom  the 
(appropriate  island)." 

lb)  Upon  meeting  the  cross-cotmtry 
distance  requirements  in  this  subpart, 
the  person  may  have  the  limitation  in 
paragraph  (a)  of  this  section  removed. 

161.113    Private  pilot  privilege*  and 
limilalion*:  Pilot  In  command. 

(a)  Except  as  provided  in  paragraphs 
(b)  through  (f)  of  this  section,  no  person 
who  holds  a  private  pilot  certificate  may 
act  as  pilot  in  command  of  an  aircraft 
that  is  carrying  passengers  or  property 
for  compensation  or  hire;  nor  may  that 
person,  for  compensation  or  hire,  act  as 
pilot  in  command  of  an  aircraft. 

(b)  A  private  pilot  may,  for 
com{>ensation  or  hire,  act  as  pilot  in 
command  of  an  aircraft  in  connection 
with  any  business  or  employment  if: 

(1)  The  flight  is  only  incidental  to  that 
business  or  employment;  and 

(2)  The  aircraft  does  not  carry 
passengers  or  property  for  compensation 
or  hire. 

(c)  A  private  pilot  may  share  equally 
the  operating  expenses  of  a  flight  with 
passengers,  provided  the  expenses 
involve  only  fuel,  oil,  and  airport 
expenditiues. 

(d)  No  person  who  holds  a  private 
pilot  certificate  may  act  as  pilot  in 
command  of  an  aircraft  for  a  passenger- 
carrying  airlift  that  is  sponsored  by  a 
charitable  organization  described  in 
paragraph  (d)(7)  of  this  section,  for 
which  the  passengers  are  only  making  a 
donation  to  the  organization,  unless  the 
following  requirements  are  met: 

(1)  The  sponsor  of  the  airlift  notifies 
the  FAA  Flight  Standards  District  Office 
with  jurisdiction  over  the  area 
concerned  at  least  7  days  before  the 
event  and  furnishes — 

(i)  A  signed  letter  from  the  sponsor 
that  shows  the  name  of  the  sponsor,  the 
purpose  of  the  charitable  event,  the  date 
and  time  of  the  event,  and  the  location 
of  the  event;  and 

(ii)  A  photocopy  of  each  pilot  in 
command's  pilot  certificate,  medical 
certificate,  and  logbook  entries  that 
show  the  pilot  is  oirrent  in  accordance 
with  §§  61 .56  and  61 .57  of  this  part  and 
has  logged  at  least  200  hours  of  flight 
time. 

(2)  The  charitable  event  takes  place  at 
a  public  airport  that  is  adequate  for  the 
aircraft  to  be  used  or  at  an  airport  that 
has  been  approved  by  the  FAA  for  the 
operation. 

(3)  No  acrobatic  or  formation  flights 
are  conducted. 

(4)  Each  aircraft  used  for  the 
charitable  event  holds  a  standard 
airworthiness  certificate. 


(5)  Each  aircraft  used  for  the 
charitable  event  is  airworthy,  in 
accordance  with  the  applicable  sections 
of  subpart  E  of  part  91  of  this  chapter. 

(6)  Each  flight  for  the  charitable  event 
is  made  during  day-VFR  conditions. 

(7)  The  charitable  organization  is  an 
organization  identified  as  such  by  the 
U.S.  Department  of  Treasury 
regulations. 

(e)  A  private  pilot  may  be  reimbursed 
for  aircraft  operating  expenses  that  are 
directly  related  to  and  for  search  and 
location  operations,  provided  the 
operation  is  sanctioned  and  under  the 
direction  and  control  of: 

(1)  A  local,  state,  or  Federal  law 
enforcement  agency;  or 

(2)  An  organization  that  conducts 
search  and  location  operations. 

(f)  A  private  pilot  who  meets  the 
requirements  of  §  61.69  of  this  part  may 
act  as  pilot  in  command  of  an  aircraft 
towing  a  glider. 

§91.115    Balloon  rating:  Limitations. 

(a)  If  a  person  who  applies  for  private 
pilot  certificate  with  a  balloon  rating 
takes  a  practical  test  in  a  balloon  with 
an  airborne  beater: 

(1)  The  pilot  certificate  will  contain  a 
limitation  restricting  the  exercise  of  the 
privilege  of  that  certificate  to  a  baUoon 
with  an  airborne  heater;  and 

(2)  The  limitation  may  be  removed 
when  the  peraon  obtains  the  required 
aeronautical  experience  in  a  gas  balloon 
and  receives  a  logbook  endorsement 
from  an  authorized  instructor  who 
attests  to  the  person's  accomplishment 
of  the  required  aeronautical  experience 
and  ability  to  satisfactorily  operate  a  gas 
balloon. 

(b)  If  a  person  who  applies  for  a 
private  pilot  certificate  with  a  balloon 
rating  takes  a  practical  test  in  a  gas 
balloon: 

(1)  The  pilot  certificate  will  contain  a 
limitation  restricting  the  exercise  of  the 
privilege  of  that  certificate  to  a  gas 
balloon;  and 

(2)  The  limitation  may  be  removed 
when  the  person  obtains  the  required 
aeronautical  experience  in  a  balloon 
with  an  airborne  heater  and  receives  a 
logbook  endorsement  from  an 
authorized  instructor  who  attests  to  the  • 
person's  accomplishment  of  the 
required  aeronautical  experience  and 
ability  to  satisfactorily  operate  a  balloon 
with  an  airborne  heater. 

§61.117    Private  pilot  privileges  and 
limitations:  Second  in  command  of  aircraft 
requiring  more  than  one  pilot 

Except  as  provided  in  §  61.113  of  this 
part,  no  private  pilot  may,  for 
compensation  or  hire,  act  as  second  in 
command  of  an  aircraft  that  is  type 


certificated  for  more  than  one  pilot,  nor 
may  that  pilot  act  as  second  in 
command  of  such  an  aircraft  that  is 
carrying  passengers  or  property  for 
compensation  or  hire. 

§§61.118 through  61.120    [Reserved] 

Subpart  F— Cofflmercial  Pilots 

§61.121    ApplleabUKy. 

This  subpart  prescribes  the 
requirements  for  the  issuance  of 
commercial  pilot  certificates  and 
ratings,  the  conditions  imder  which 
those  certificates  and  ratings  are 
necessary,  and  the  general  operating 
rules  for  persons  who  hold  those 
certificates  and  ratings. 

§  61 .1 23    EilglbHIty  requirements:  General. 
To  be  eligible  for  a  commercial  pilot 
certificate,  a  person  must: 

(a)  Be  at  least  18  years  of  age; 

(b)  Be  able  to  read,  speak,  write,  and 
understand  the  Engfish  language; 

(c)  Hold  at  least  a  current  third-class 
medical  certificate  issued  under  part  67 
of  this  chapter,  or  for  a  rating  in  a  glider 
or  balloon  affix  a  signed  and  dated 
statement  to  the  application  certifying 
that  no  known  meiitical  defect  exists  &at 
would  make  the  person  imable  to  pilot 

a  glider  or  balloon,  as  appropriate; 

(d)  Receive  a  logbook  endorsement 
from  an  authorized  instructor  who — 

(1)  Conducted  the  required  ground 
training  or  reviewed  the  person's  home 
study  on  the  aeronautical  knowledge 
areas  listed  in  §61.125  of  this  part  that 
apply  to  the  aircraft  category  and  class 
rating  sought;  and 

(2)  Certified  that  the  person  is 
prepared  for  the  required  knowledge 
test  that  apply  to  the  aircraft  category 
and  class  rating  sought. 

(e)  Satisfactorily  accomplish  the 
required  knowledge  test  on  the 
aeronautical  knowledge  areas  listed  in 
§61.125  of  this  part; 

(f)  Received  the  required  training  and 
a  logbook  endorsement  from  the 
authorized  instructor  who — 

(1)  Conducted  the  training  on  the 
approved  areas  of  operation  listed  in 
§  61.127  of  this  part  that  apply  to  the 
aircraft  category  and  class  rating  sought; 
and 

(2)  Certified  that  the  person  is 
prepared  for  the  required  practical  test. 

(g)  Meet  the  aeronautical  experience 
requirements  of  this  subpart  that  apply 
to  the  aircraft  category  and  class  rating 
sought  before  applying  for  the  practical 
test; 

(h)  Satisfactorily  accomplish  the 
required  practical  test  on  the  approved 
areas  of  operation  listed  in  §  61.127  of 
this  part  diat  apply  to  the  aircraft 
category  and  class  rating  sought;  and 
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(i)  Hold  at  least  a  private  pilot 
certificate. 

§61.125    Aeronautical  knowledge. 

(a)  General.  A  person  who  applies  for 
a  commercial  pilot  certificate  must 
receive  and  log  ground  training,  or 
accomplish  a  home  study  course,  on  the 
aeronautical  knowledge  areas  of  this 
section  that  apply  to  the  aircraft 
category  and  class  rating  sought. 

(b)  Aeronautical  knowledge  areas. 

(1)  The  Federal  Aviation  Regulations 
that  apply  to  commercial  pilot 
privileges,  limitations,  and  flight 
operations; 

(2)  Accident  reporting  requirements  of 
the  National  Transportation  Safety 
Board; 

(3)  Basic  aerodynamics  and  the 
principles  of  flight; 

(4)  Meteorology  to  include  recognition 
of  critical  weather  situations,  windshear 
recognition  and  avoidance,  and  the  use 
of  aeronautical  weather  reports  and 
forecasts; 

(5)  The  safe  and  efficient  operation  of 
aircraft; 

(6)  Weight  and  balance  computations; 

(7)  Use  of  performance  charts; 

(8)  Significance  and  effects  of 
exceeding  aircraft  performance 
limitations; 

(9)  Use  of  aeronautical  charts  and 
magnetic  compass  for  pilotage  and  dead 
reckoning; 

(10)  Use  of  air  navigation  facilities; 

(11)  Aeronautical  decision  making 
and  judgment; 

(12)  Principles  and  functions  of 
aircraft  systems; 

(13)  Maneuvers,  procedures,  and 
emergency  operations  appropriate  to  the 
aircraft; 

(14)  Night  and  high  altitude 
operations;  and 

(15)  Descriptions  of  and  procedures 
for  operating  within  the  National 
Airspace  System. 

§61.127    Flight  proficiency. 

(a)  General.  A  person  who  applies  for 
a  commercial  pilot  certificate  must 
receive  and  log  ground  and  flight 
training  on  the  approved  areas  of 
operation  of  this  section  that  apply  to 
the  aircraft  category  and  class  rating 
sought. 

(b)  Areas  of  operation  for  an  airplane 
category  rating  with  a  single  engine 
class  rating. 

(1)  Preffight  preparation; 

(2)  Preflight  procedures; 

(3)  Airport  and  seaplane  base 
operations; 

(4)  Takeoffs,  landings,  and  go- 
arounds; 

(5)  Performance  maneuvers; 

(6)  Ground  reference  maneuvers; 


(7)  Navigation; 

(8)  Stalls  and  slow  flight; 

(9)  Emergency  operations; 

(10)  High  altitude  operations;  and 

(11)  Postflight  procedures. 

(c)  Areas  of  operation  for  an  airplane 
category  rating  with  a  multiengine  class 
rating. 

(1)  Preflight  preparation; 

(2)  Preflight  procedures;     . 

(3)  Airport  and  seaplane  base 
operations; 

(4)  Takeofl's,  landings,  and  go- 
arounds; 

(5)  Performance  maneuvers; 

(6)  Navigation; 

(7)  Stalls  and  slow  flight; 

(8)  Emergency  operations; 

(9)  Multiengine  operations; 

(10)  High  altitude  operations;  and 

(11)  Postflight  procedures. 

(d)  Areas  of  operation  for  a  rotorcraft 
category  rating  with  a  helicopter  class 
rating. 

(1)  Preflight  preparation; 

(2)  Preflight  procedures; 

(3)  Airport  and  heliport  operations; 

(4)  Hovering  maneuvers; 

(5)  Takeofiis,  landings,  and  go- 
arounds; 

(6)  Performance  maneuvera; 

(7)  Navigation; 

(8)  Emergency  op>erations; 

(9)  Special  operations;  and 

(10)  Postflight  procedures. 

(e)  Areas  of  operation  for  a  rotorcraft 
category  rating  with  a  gyroplane  class 
rating. 

(1)  Preflight  preparation; 

(2)  Preflight  procedures; 

(3)  Airport  operations; 

(4)  Takeofis,  landings,  and  go- 
arounds; 

(5)  Performance  maneuvers; 

(6)  Ground  reference  maneuvers; 

(7)  Navigation; 

(8)  Flight  at  slow  airspeeds; 

(9)  Emergency  operations;  and 

(10)  Postflight  procedures. 

(f)  Areas  of  operation  for  a  powered- 
lift  category  rating. 

(1)  Preflight  preparation; 

(2)  Preflight  procedures; 

(3)  Airport  and  heliport  operations; 

(4)  Hovering  maneuvers; 

(5)  Takeo^,  landings,  and  go- 
aroimds; 

(6)  Performance  maneuvera; 

(7)  Ground  reference  maneuvers; 

(8)  Navigation; 

(9)  Stalls  and  slow  flight;    ^ 

(10)  Emergency  operations; 

(11)  High  altitude  operations; 

(12)  Special  operations;  and 

(13)  Postflight  procedures. 

(g)  Areas  of  operation  for  a  glider 
category  rating  with  a  non-powered 
class  rating. 

(1)  Preflight  preparation; 


(2)  Preflight  procedures; 

(3)  Airport  and  gliderport  operations; 

(4)  Launches  and  landings; 

(5)  Performance  speeds; 

(6)  Soaring  techniques; 

(7)  Performance  maneuvers; 

(8)  Navigation; 

(9)  Stalls  and  slow  flight; 

(10)  Emergency  operations;  and 

(11)  Postflight  procedures. 

(h)  Areas  of  operation  for  a  glider 
category  rating  with  a  powered  class 
rating. 

(1)  Preflight  preparation; 

(2)  Preflight  procedures; 

(3)  Airport  and  gliderport  op»erations; 

(4)  Takeoffs,  landings,  and  go- 
arounds; 

(5)  Performance  speeds; 

(6)  Soaring  techniques; 

(7)  Performance  maneuvers; 

(8)  Navigation; 

(9)  Stalls  and  slow  flight; 

(10)  Emergency  operations;  and 

(11)  Postflight  procedures. 

(i)  Areas  of  operation  for  a  lighter- 
than-air  category  rating  with  an  airship 
class  rating. 

(1)  Preflight  preparation; 

(2)  Preflight  procedures; 

(3)  Airport  operations; 

(4)  Takeoffs,  landings,  and  go- 
arounds; 

(5)  Performance  maneuvers; 

(6)  Ground  reference  maneuvera; 

(7)  Navigation; 

(8)  Emergency  operations;  and 

(9)  Postflight  procedures. 

(j)  Areas  of  operation  for  a  lighter- 
than-air  category  rating  with  a  balloon 
class  rating. 

(1)  Preffight  preparation; 

(2)  Preffight  procedures; 

(3)  Balloonport  operations; 

(4)  Lift-offs  and  landings; 

(5)  Performance  maneuvera; 

(6)  Navigation; 

(7)  Emergency  operations;  and 

(8)  Postflight  procedures. 

§  61 .1 29    Aeronautical  experience. 

(a)  For  an  airplane  single  engine 
rating.  A  person  who  applies  for  a 
commercial  pilot  certificate  with  an 
airplane  category  and  single  engine 
class  rating  must  accomplish  and  log  at 
least  250  hours  of  flight  time  as  a  pilot 
(of  which  50  hours  may  have  been 
accomplished  in  an  approved  flight 
simulator  or  flight  training  device  that  is 
representative  of  a  single  engine 
airplane)  that  consists  of  at  least: 

(1)  One  hundred  hours  in  powered 
aircraft,  of  which  50  hours  must  be  in 
airplanes; 

(2)  One  hundred  hoiu^  of  pilot-in- 
command  flight  time,  which  includes  at 
least— 

(i)  Fifty  houra  in  airplanes;  and 
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(ii)  Fifty  hours  in  cross-country  flight 
in  airplanes. 

(3)  Twenty  hours  of  training  on  the 
approved  areas  of  operation  listed  in 
§61.127(b}  of  this  part  that  includes  at 
least — 

(i)  Five  hours  of  instrument  training 
in  a  single  engine  airplane; 

(ii)  Ten  hours  of  training  in  a  single 
engine  airplane  that  has  a  retractable 
landing  gear,  flaps,  and  a  controllable 
pitch  propeller,  or  is  turbine-powered; 

(iii)  One  cross-country  flight  in  a 
single  engine  airplane  of  at  least  2  hours 
in  duration,  a  total  straight-line  distance 
of  more  than  100  nautical  miles  from 
the  original  point  of  departure,  and 
occurring  in  day-VFR  conditions; 

(iv)  One  cross-country  flight  in  a 
single  engine  airplane  of  at  least  2  hours 
in  duration,  a  total  straight-line  distance 
of  more  than  100  nautical  miles  from 
the  original  point  of  departure,  and 
occurring  in  night- VFR  conditions;  and 

(v)  Three  hoiu^  in  a  single  engine 
airplane  in  preparation  for  the  practical 
test  within  the  60-day  period  preceding 
the  date  of  the  test. 

(4)  Ten  hours  of  supervised  PIC  flying 
in  a  single  engine  airplane  on  the 
approved  areas  of  operation  listed  in 

§  61.127(b)  of  this  part,  which  includes 
at  least — 

(i)  One  cross-country  flight,  if  the 
training  is  being  performed  in  the  state 
of  Hawaii,  then  that  cross-country  flight 
must  involve  landings  at  a  minimum  of 
three  points  and  one  of  the  routes 
having  a  straight-line  distance  of  at  least 
150  nautical  miles; 

(ii)  One  cross-country  flight,  if  the 
training  is  being  performed  in  a  State 
other  than  Hawaii,  then  that  cross- 
country flight  must  involve  landings  at 
a  minimum  of  three  points  and  one  of 
the  routes  having  a  straight-line  distance 
of  at  least  250  nautical  miles;  and 

(iii)  Five  hours  in  night- VFR 
conditions  with  10  takeoffs  and  10 
landings  (with  each  landing  involving  a 
flight  with  a  traffic  pattern)  at  an  airport 
with  an  operating  control  tower. 

(b)  For  an  airplane  multiengine  rating. 
A  person  who  applies  for  a  commercial 
pilot  certificate  with  an  airplane 
category  and  multiengine  class  rating 
must  accomplish  and  log  at  least  250 
hours  of  flight  time  as  a  pilot  (of  which 
50  hours  may  have  been  accomplished 
in  an  approved  flight  simulator  or  flight 
training  device  that  is  representative  of 
a  multiengine  airplane)  that  consists  of 
at  least: 

(1)  One  hundred  hours  in  powereti 
aircraft,  of  which  50  hours  must  be  in 
airplanes; 

(2)  One  hundred  hours  of  pilot-in- 
command  flight  time,  which  includes  at 
least — 


(i)  Fifty  hours  in  airplanes:  and 
(ii)  Fifty  hours  in  cross-country  flight 
in  airplanes. 

(3)  Twenty  hours  of  training  on  the 
approved  areas  of  operation  listed  in 

§  61.127(c)  of  this  part  that  includes  at 
least — 

(i)  Five  hours  of  instrument  training 
in  a  multiengine  airplane; 

(ii)  Ten  hours  of  training  in  a 
multiengine  airplane  that  has  a 
retractable  landing  gear,  flaps,  and  a 
controllable  pitch  propeller,  or  is 
turbine- powered; 

(iii)  One  cross-country  flight  in  a 
multiengine  airplane  of  at  least  2  hours 
in  duration,  a  total  straight-line  distance 
of  more  than  100  nautical  miles  from 
the  original  point  of  departure,  and 
occiuring  in  day-VFR  conditions; 

(iv)  One  cross-country  flight  in  a 
multiengine  airplane  of  at  least  2  hours 
in  duration,  a  total  straight-line  distance 
of  more  than  100  nautical  miles  &t>m 
the  original  point  of  departure,  and 
occurring  in  night- VFR  conditions;  and 

(v)  Three  hours  in  a  multiengine 
airplane  in  preparation  for  the  practical 
test  within  the  60-day  period  preceding 
the  date  of  the  test. 

(4)  Ten  hours  of  supervised  PIC  flying 
in  a  multiengine  airplane  on  the 
approved  areas  of  operation  listed  in 

§  61.127(c)  of  this  part,  which  includes 
at  least — 

(i)  One  cross-country  flight,  if  the 
training  is  being  performed  in  the  state 
of  Hawaii,  then  that  cross-country  flight 
must  involve  landings  at  a  minimum  of 
three  points  and  one  of  the  routes 
having  a  straight-line  distance  of  at  least 
150  nautical  miles; 

(ii)  One  cross-country  flight,  if  the 
training  is  being  performed  in  a  State 
other  than  Hawaii,  then  that  cross- 
country flight  must  involve  landings  at 
a  minimum  of  three  points  and  one  of 
the  routes  having  a  straight-Une  distance 
of  at  least  250  nautical  miles;  and 

(iii)  Five  hours  in  night- VFR 
conditions  with  10  takeoffs  and  10 
landings  (with  each  landing  involving  a 
flight  with  a  traffic  pattern)  at  an  airport 
with  an  operating  control  tower. 

(c)  For  a  helicopter  rating.  A  person 
who  applies  for  a  commercial  pilot 
certificate  with  a  rotorcraft  category  and 
helicopter  class  rating  must  accomplish 
and  log  at  least  150  hours  of  flight  time 
as  a  pilot  (of  which  25  hours  may  have 
been  accomplished  in  an  approved 
flight  simulator  or  flight  training  device 
that  is  representative  of  a  helicopter) 
that  consists  of  at  least: 

(1)  One  himdred  hours  in  powered 
aircraft,  of  which  50  hours  must  be  in 
helicopters; 


(2)  One  hundred  hours  of  pilot-in- 
command  flight  time,  which  includes  at 
least — 

(i)  Thirty-five  hours  in  helicopters; 
and 

(ii)  Ten  hours  in  cross-country  flight 
in  helicopters. 

(3)  Twenty  hours  of  training  c  "''e 
approved  areas  of  operation  listed  in 

§  61.127(d)  of  this  part  that  includes  at 
least — 

(i)  Five  hours  of  instrument  training 
in  a  helicopter; 

(ii)  One  cross-country  flight  in  a 
helicopter  of  at  least  2  hours  in 
duration,  a  total  straight-line  distance  of 
more  than  50  nautical  miles  fi"om  the 
original  point  of  departure,  and 
occurring  in  day-VFR  conditions; 

(iii)  One  cross-country  flight  in  a 
helicopter  of  at  least  2  hours  in 
duration,  a  total  straight-line  distance  of 
more  than  50  nautical  miles  fi"om  the 
original  point  of  departure,  and 
occurring  in  night- VFR  conditions;  and 

(iv)  Three  hours  in  a  helicopter  in 
preparation  for  the  practical  test  within 
the  60-day  period  preceding  the  date  of 
the  test. 

(4)  Ten  hours  of  supervised  PIC  flying 
in  a  helicopter  on  the  approved  areas  of 
operation  listed  in  §  61.127(d)  of  this 
part,  which  includes  at  least — 

(i)  One  cross-country  flight  with 
landings  at  a  minimum  of  three  points, 
and  one  of  the  routes  having  a  straight- 
line  distance  of  at  least  50  nautical 
miles  from  the  original  point  of 
departure;  and 

(ii)  Five  hours  in  night-VFR 
conditions  with  10  takeoffs  and  10 
landings  (with  each  landing  involving  a 
flight  writh  a  traffic  pattern). 

(d)  For  a  gyroplane  rating.  A  person 
who  applies  for  a  commercial  pilot 
certificate  with  a  rotorcraft  category  and 
gyroplane  class  rating  must  accomplish 
and  log  at  least  150  hours  of  flight  time 
as  a  pilot  (of  which  5  hours  may  have 
been  accomplished  in  an  approved 
flight  simulator  or  flight  training  device 
that  is  representative  of  a  gyroplane) 
that  consists  of  at  least: 

(1)  One  hundred  hours  in  powered 
aircraft,  of  which  25  hours  must  be  in 
gyroplanes; 

(2)  One  hundred  hours  of  pilot-in- 
command  flight  time,  which  includes  at 
least — 

(i)  Ten  hours  in  ^roplanes;  and 
(ii)  Three  hours  in  cross-country  flight 
in  gyroplanes. 

(3)  Twenty  hours  of  training  on  the 
approved  areas  of  operation  listed  in 
§61.127(d)  of  this  part  that  includes  at 

'least — 

(i)  Five  hours  of  instrument  training 
in  a  gyroplane; 

(ii)  One  cross-country  flight  in  a 
gyroplane  of  at  least  2  hours  in  duration, 
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a  total  straight-line  distance  of  more 
than  50  nautical  miles  from  the  original 
point  of  departvuv,  and  occurring  in 
day-VFR  conditions; 

(iii)  One  cross-country  flight  in  a 
gyroplane  of  at  least  2  hotirs  in  duration, 
a  total  straight-Une  distance  of  more 
than  50  nautical  miles  from  the  original 
point  of  departure,  and  occurring  in 
ni^t-VFR  conditions;  and 

(iv)  Three  hours  in  a  gyroplane  in 
preparation  for  the  practical  test  within 
the  60-day  period  preceding  the  date  of 
the  test. 

(4)  Ten  hours  of  supervised  PIC  flying 
in  a  gyroplane  on  the  approved  areas  of 
operation  listed  in  §  61.127(e)  of  this 
part,  which  includes  at  least — 

(i)  One  cross-country  flight  with 
landings  at  a  mintTnuni  of  three  points, 
and  one  of  the  routes  having  a  straight- 
line  distance  of  at  least  50  nautical 
miles  from  the  original  point  of 
departxire;  and 

(ii)  Five  hours  in  night-VFR 
conditions  with  10  takeofiis  and  10 
landings  (with  each  landing  involving  a 
flight  with  a  traffic  pattern). 

(e)  For  a  powerea-lift  rating.  A  person 
who  applies  for  a  commercial  pilot 
certificate  with  a  powered-lift  category 
rating  must  accomplish  and  log  at  least 
250  hours  of  flight  time  as  a  pilot  (of 
which  50  hours  may  have  been 
accompUshed  in  an  approved  flight 
simulator  or  flight  training  device  that  is 
representative  of  a  powered-lift)  that 
consists  of  at  least: 

(1)  One  hundred  hours  in  powered 
aircraft,  of  which  50  hours  must  be  in 
a  powered-lift; 

(2)  One  hundred  hours  of  pilot-in- 
command  flight  time,  which  includes  at 
least — 

(i)  Fifty  hours  in  a  powered-lift;  and 
(ii)  Fifty  hours  in  cross-country  flight 
in  a  powered-lift. 

(3)  Twenty  hours  of  training  on  the 
approved  areas  of  operation  listed  in 

§  61.127(e)  of  this  part  that  includes  at 
least — 

(i)  Five  hours  of  instrument  training 
in  a  powered-lift; 

(ii)  One  cross-country  flight  in  a 
powered-lift  of  at  least  2  hours  in 
duration,  a  total  straight-line  distance  of 
more  than  100  nautical  miles  from  the 
original  point  of  departure,  and 
occiuring  in  day-VFR  conditions; 

(iv)  One  cross-country  flight  in  a 
powered-lift  of  at  least  2  hours  in 
duration,  a  total  straight-line  distance  of 
more  than  100  nautical  miles  from  the 
original  point  of  departure,  and 
occurring  in  night-VFR  conditions;  and 

(v)  Three  hours  in  a  powered-lift  in 
preparation  for  the  practical  test  within 
the  60-day  period  preceding  the  date  of 
the  test 


(4)  Ten  hours  of  supervised  PIC  flying 
in  a  powered-lift  on  the  approved  areas 
of  operation  listed  in  §61. 127(e)  of  this 
part,  which  includes  at  least — 

(i)  One  cross-country  flight,  if  the 
training  is  being  performed  in  the  state 
of  Hawaii,  then  that  cross-coimtry  flight 
must  involve  landings  at  a  minimiim  of 
three  points  and  one  of  the  routes 
having  a  straight-line  distance  of  at  least 
ISO  nautical  miles; 

(ii)  One  cross-country  flight,  if  the 
training  is  being  performed  in  a  State 
other  than  Hawaii,  then  that  cross- 
country flight  must  involve  landings  at 
a  minimiim  of  three  points  and  one  of 
the  routes  having  a  straight-line  distance 
of  at  least  250  nautical  miles;  and 

(iii)  Five  hours  in  night-VFR 
conditions  with  10  takeo&s  and  10 
landings  [with  each  landing  involving  a 
flight  with  a  traffic  pattern)  at  an  airport 
with  an  operating  control  tower. 

(f)  For  a  glider-nonpowered  rating.  A 
person  who  applies  for  a  commercial 
certificate  with  a  gUder  category  and 
nonpowered  class  rating  must 
accompUsh  and  log  at  least: 

(1)  Twenty-five  hours  and  100  ffights 
in  gliders  as  pilot  in  command,  which 
includes  at  least  10  flights  in  a 
nonpowered  glider;  or 

(2)  Two  hundred  hours  in  heavier- 
than-air  aircraft,  and  20  flights  in  gliders 
as  pilot  in  command,  which  includes  at 
least  10  flights  in  a  nonpowered  glider. 

(3)  The  flight  time  requirements  in 
paragraph  (f)  (1)  or  (2)  of  this  section 
must  consist  of  at  least  the  following 
ffight  training  in  a  nonpowered  glider — 

(i)  Five  hours  of  flight  training  or  10 
training  flights  on  the  approved  areas  of 
operation  listed  in  §  61.127(g)  of  this 
part;  and 

(ii)  Three  flights  in  preparation  for  the 
practical  test  within  the  60-day  period 
preceding  the  date  of  the  test. 

(4)  Five  supervised  PIC  ffights  ia  a 
nonpowered  glider  on  the  approved 
areas  of  operation  listed  in  §  61.127(g)  of 
this  part. 

(5)  If  an  applicant  with  a  gUder 
category  rating  and  a  nonpowered  class 
rating  seeks  privileges  for  groimd 
launch  procedures,  that  person  must 
accomplish  and  log  at  least  five  training 
ffights  and  two  supervised  PIC  ffights  in 
a  nonpowered  glider  using  a  wLndi  or 
auto  tow  on  the  applicable  areas  of 
operation  listed  in  §  61.127(g)  of  this 
part. 

(g)  For  a  glider-powered  rating.  A 
person  who  applies  for  a  conunercial 
certificate  with  a  glider  category  and 
powered  class  rating  must  accomplish 
and  log  at  least: 

(1)  Twenty-five  hours  and  100  ffights 
in  gliders  as  pilot  in  command,  which 


includes  at  least  10  ffights  in  a  powered 
gUder;  or 

(2)  Two  himdred  hours  in  heavier- 
than-air  aircraft,  and  20  ffights  in  gUders 
as  pilot  in  command,  which  includes  at 
least  10  ffights  in  a  powered  gUder. 

(3)  The  mght  time  requirements  in 
paragraph  (f)(1)  or  (2)  of  this  section 
must  consist  of  at  least  the  follovring 
ffi^t  training  in  a  powered  ghder — 

U)  Five  hours  of  flight  training  or  10 
training  ffights  on  the  approved  areas  of 
operation  Usted  in  §  61.127(h)  of  this 
part;  and 

(ii)  Three  ffights  in  preparation  for  the 
practical  test  within  the  60-day  period 
preceding  the  date  of  the  test. 

(4)  Five  supervised  PIC  ffights  in  a 
powered  glider  on  the  approved  areas  of 
operation  listed  in  §  61.127(h)  of  this 
part. 

(h)  For  an  airship  rating.  A  person 
who  appUes  for  a  commercial  pilot 
certificate  with  a  lighter-than-air 
category  and  airship  class  rating  must 
accompUsh  and  log  at  least  200  hours  of 
ffight  time  as  a  pilot,  which  includes  at 
least  the  following  hours: 

(1)  Fifty  hours  in  airships; 

(2)  Thirty  hours  of  pilot  in  command 
time  in  airahips,  which  consists  of  at 
least — 

(i)  Ten  hours  of  cross-country  ffight 
time  in  airahips;  and 

(u)  Ten  hours  of  night  ffight  time  in 
airships. 

(3)  Twenty  hoiu^  of  training  in 
airahips  on  the  approved  areas  of 
operation  Usted  in  §61.127(1)  of  this 
part,  which  includes  at  least — 

(i)  Three  houra  in  an  airship  in 
preparation  for  the  practical  test  within 
the  60-day  period  preceding  the  date  of 
the  test; 

(u)  Five  houn  of  instrument  training 
in  airahips; 

(ui)  One  cross-country  ffight  in  an 
ainhip  of  at  least  1  hour  in  duration,  a 
total  straight-Une  distance  of  more  than 
25  nautical  miles  from  the  original  point 
of  departure,  and  occurring  in  day-VFR 
conditions;  and 

(iv)  One  cross-country  ffight  in  an 
airahip  of  at  least  1  hour  in  duration,  a 
total  straight-line  distance  of  more  than  - 
25  nautical  miles  from  the  original  point 
of  departure,  and  ocouring  in  night- 
VFR  conditions. 

(4)  Ten  houra  of  pilot  in  command 
ffight  training  with  an  authorized  ffight 
instructor  in  airships,  on  the  approved 
areas  of  operation  listed  in  §  61.127(i)  of 
this  part,  which  includes  at  least — 

(i)  One  cross-country  ffight  with 
landings  at  a  minimum  of  three  points, 
and  one  of  the  routes  having  a  straight- 
line  distance  of  at  least  25  nautical 
miles  from  the  original  point  of 
departure:  and 


41254  Federal  Register  /  Vol.  60,  No.  155  /  Friday,  August  11.  1995  /  Proposed  Rules 


(ii)  Five  hours  in  night-VFR 
conditions  with  10  takeoffs  and  10 
landings  (with  each  landing  involving  a 
fli^t  with  a  traffic  pattern). 

li)  For  a  balloon  rating.  A  person  who 
applies  for  a  commercial  pilot  certificate 
with  a  lighter>than-air  category  and  a 
balloon  class  rating  must  accomplish 
and  log  at  least  35  hours  of  flight  time 
as  a  pilot,  which  includes  at  least  the 
following  requirements: 

(1)  Twenty  hours  in  balloons; 

(2)  Ten  flights  in  balloons; 

(3)  Two  fhghts  in  balloons  as  the  pilot 
in  command;  and 

(4)  Ten  hours  of  flight  training  that 
includes  at  least  10  training  flights  in 
balloons  on  the  approved  areas  of 
operation  listed  in  §61.127(j)  of  this 
part,  which  consist  of  at  least — 

(i)  If  the  training  is  received  in  a  gas 
balloon,  the  training  must  include  at 
least — 

(A)  Two  training  flights  of  2  hours 
each  in  a  gas  balloon  that  covers  the 
approved  areas  of  operation  appropriate 
to  a  gas  balloon  within  60  days  prior  to 
appUcation  for  the  rating;  and 

CB)  Two  supervised  PIC  flights  in  a 
gas  balloon  on  the  approved  areas  of 
operation. 

(ii)  If  the  training  is  received  in  a 
balloon  with  an  airborne  heater,  the 
trainii^  must  include  at  least — 

(A)  Two  training  flights  of  1  hour  each 
in  a  balloon  with  an  airborne  heater  that 
covers  the  approved  areas  of  operation 
appropriate  to  a  balloon  with  an 
airborne  heater  within  60  days  prior  to 
application  for  the  rating;  and 

iB)  Two  supervised  PIC  flights  in  a 
balloon  with  an  airborne  heater  on  the 
approved  areas  of  operation. 

§  61.131    Exceptions  to  ttte  night  (lying 
requirements  for  ttie  commercial  pilot 
certificate. 

A  person  is  not  required  to  comply 
with  the  night  flying  requirements  of 
this  subpart: 

(a)  If  tnat  person  has  a  medical 
restriction  from  operating  an  aircraft  at 
night,  then  that  person  may — 

(1)  Be  issued  a  permanent  commercial 
pilot  certificate  with  the  limitation 
"Night  flying  prohibited;"  and 

(2)  Have  that  limitation  removed  if  the 
condition  which  was  the  basis  for  the 
medical  restriction  is  corrected,  and  the 
person  accomplishes  the  appropriate 
night  flying  requirements  of  this 
subpart. 

(b)  If  that  person  receives  flight 
training  in  the  State  of  Alaska  and  is  not 
able  to  accomplish  the  training,  then 
that  person — 

(1)  May  be  issued  a  temporary  pilot 
certificate  for  only  12  calendar  months, 
with  a  limitation  "Night  flying 
prohibited;"  and 


(2)  Must  comply  with  the  appropriate 
night  flying  requirements  of  this  subpart 
within  12  calendar  months  following 
issuance  of  the  temporary  commercial 
pilot  certificate,  or  the  certificate  will  be 
suspended  until  the  person  complies 
with  the  appropriate  night  flying 
requirements  of  this  subpart. 

(3)  May  have  the  "Night  flying 
prohibited"  limitation  of  this  section 
removed  if  the  person — 

(i)  Accomplishes  the  appropriate 
night  flight  training  requirements  of  this 
subpart  in  the  category  and  class  of 
aircraft  for  which  night  flying  privileges 
are  sought; 

(ii)  Presents  to  an  examiner,  a  logbook 
or  training  record  endorsement  from  an 
authorized  flight  instructor  that  verifies 
accomplishment  of  the  night  flying 
requirements  of  this  subpart  that  are 
appropriate  to  the  category  and  class 
aircraft  for  which  night  flying  privileges 
are  sought;  and 

(iii)  Accomplishes  the  night 
operations  portion  of  the  practical  test 
that  are  appropriate  to  the  category  and 
class  of  aircraft  for  which  night  flying 
privileges  are  sought. 

§  61 . 1 33    Commercial  pilot  privileges  and 
limitations:  General. 

(a)  Privileges.  A  person  who  holds  a 
commercial  pilot  certificate  may  act  as 
pilot  in  command  of  an  aircraft  for: 

(1)  Carrying  persons  or  property  for 
compensation  or  hire,  provided  the 
person  is  qualified  in  accordance  with 
this  part  and  with  the  applicable  other 
parts  of  this  chapter  that  apply  to  the 
operation;  and 

(2)  Compensation  or  hire,  provided 
the  person  is  qualified  in  accordance 
with  this  part  and  with  the  applicable 
other  parts  of  this  chapter,  that  apply  to 
the  operation. 

(b)  Limitations. 

(1)  A  person  who  applies  for  a 
commercial  pilot  certificate  with  an 
airplane  category,  airship  class,  or 
powered-lift  category  rating,  and  does 
not  hold  an  instrument  rating  in  the 
same  category  and  class  will  be  issued 
a  commercial  pilot  certificate  that 
contains  the  limitation,  "The  carriage  of 
passengers  for  hire  in  (airplanes) 
(airships)  (powered  lifts)  on  cross- 
country flights  in  excess  of  50  nautical 
miles  or  at  night  is  prohibited."  The 
limitation  may  be  removed  when  the 
person  satisfactorily  accomplishes  the 
requirements  listed  in  §61.65  of  this 
part  for  an  instrument  rating  in  the  same 
category  and  class  of  aircraft  listed  on 
the  person's  commercial  pilot 
certificate. 

(2)  If  a  person  who  applies  for 
commercial  pilot  certificate  with  a 


balloon  rating  takes  a  practical  test  in  a 
balloon  with  an  airborne  heater: 

(i)  The  pilot  certificate  will  contain  a 
limitation  restricting  the  exercise  of  the 
privilege  of  that  certificate  to  a  balloon 
with  an  airborne  heater;  and 

(ii)  The  limitation  may  be  removed 
when  the  person  obtains  the  required 
aeronautical  experience  in  a  gas  balloon 
and  receives  a  logbook  endorsement 
from  an  authorized  instructor  who 
attests  to  the  person's  accomplishment 
of  the  required  aeronautical  experience 
and  ability  to  satisfactorily  operate  a  gas 
balloon. 

(3)  If  a  person  who  applies  for  a 
commercial  pilot  certificate  with  a 
balloon  rating  takes  a  practical  test  in  a 
gas  balloon: 

(i)  The  pilot  certificate  will  contain  a 
limitation  restricting  the  exercise  of  the 
privilege  of  that  certificate  to  a  gas 
balloon;  and 

(ii)  The  Umitation  may  be  removed 
when  the  person  obtains  the  required 
aeronautical  experience  in  a  balloon 
with  an  airborne  heater  and  receives  a 
logbook  endorsement  from  an 
authorized  instructor  who  attests  to  the 
person's  accomplishment  of  the 
required  aeronautical  experience  and 
ability  to  satisfactorily  operate  a  balloon 
with  an  airborne  heater. 

§61.135  through  61.141    [Reserved] 

Subpart  G— Airline  Transport  Pilots 

§61.151    Applicability. 

This  subpart  prescribes  the 
requirements  for  the  issuance  of  airline 
transport  pilot  certificates  and  ratings, 
the  conditions  under  which  those 
certificates  and  ratings  are  necessary, 
and  the  general  operating  rules  for 
persons  who  hold  those  certificates  and 
ratings. 

§61.153    Eligibility  requirements:  General. 
To  be  eligible  for  an  airline  transport 
pilot  certificate,  a  person  must: 

(a)  Be  at  least  23  years  of  age; 

(b)  Be  able  to  read,  speak,  write,  and 
understand  the  English  language; 

(c)  Be  of  good  moral  character; 

(d)  Hold  at  least  a  current  third-class 
medical  certificate  issued  under  part  67 
of  this  chapter; 

(e)  Meet  at  least  one  of  the  following 
requirements — 

(1)  Hold  at  least  a  commercial  pilot 
certificate  and  an  instrument  rating; 

(2)  Meet  the  requirements  of  §61.73  of 
this  part  to  qualify  for  a  commercial 
pilot  certificate  and  an  instrument  rating 
if  the  person  is  a  rated  pilot  in  the  U.S. 
military;  or 

(3)  Hold  either  a  foreign  airline 
transport  pilot  or  foreign  commercial 
pilot  license  and  an  instrument  rating  if 
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the  person  holds  a  pilot  license  issued 
by  a  member  State  to  the  International 
Civil  Aviation  Organization. 

(f)  Meet  the  aeronautical  experience 
requirements  of  this  subpart  that  apply 
to  the  aircraft  category  and  class  rating 
sought  before  applying  for  the  practical 
test; 

(g)  Satisfactorily  accomplish  the 
knowledge  test  on  the  aeronautical 
knowledge  areas  of  §61. 155(c)  of  this 
part  that  apply  to  the  aircraft  category 
and  class  rating  sought; 

(h)  Satisfactorily  accomplish  the 
practical  test  on  the  applicable 
approved  areas  of  operation  listed  in 
§  61.157(d)  of  this  part  that  apply  to  the 
aircraft  category  and  class  rating  sought; 
and 

(i)  Comply  with  the  sections  of  this 
part  that  apply  to  the  aircraft  category 
and  class  rating  sought. 

§61.155    Aeronautical  knowledge. 

(a)  General.  The  knowledge  test  for  an 
airline  transport  pilot  certificate  is  based 
on  the  aeronautical  knowledge  areas 
listed  in  paragraph  (c)  of  this  section. 

(b)  Aircraft  type  rating.  A  person  who 
is  applying  for  an  additional  aircraft 
type  rating  to  be  added  to  their  airline 
transport  certificate  is  not  required  to 
accomplish  a  knowledge  test  if  that 
person's  airline  transport  pilot 
certificate  lists  the  aircraft  category  and 
class  rating  that  is  appropriate  to  the 
type  rating  sought. 

(c)  Aeronautical  knowledse  areas. 

(1)  The  applicable  Federal  Aviation 
Regulations  of  this  chapter  that  relate  to 
airline  transport  pilot  privileges, 
limitations,  and  flight  operations 
appropriate  to  the  aircraft  category  and 
class  rating  sought; 

(2)  Meteorology  including  knowledge 
of  and  effects  of  fronts,  frontal 
characteristics,  cloud  formations,  icing, 
and  upper  air-data; 

(3)  The  general  system  of  weather  and 
NOT  AM  collection,  dissemination, 
interpretation,  and  use; 

(4)  Interpretation  of  weather  charts, 
maps,  forecasts,  sequences, 
abbreviations,  symbols,  and  use; 

(5)  The  National  Weather  Service 
function  as  it  pertains  to  operation  in 
the  National  Airspace  System; 

(6)  Windshear  and  microburst 
awareness,  identification,  and 
avoidance; 

(7)  Principles  of  air  navigation  under 
instrument  meteorological  conditions  in 
the  National  Airspace  System; 

(8)  Air  traffic  control  procedures  and 
pilot  responsibihties  as  they  relate  to  en 
route  operations,  terminal  area  and 
radar  operations,  and  instrument 
departure  and  approach  procedures; 

19)  Aircraft  loading,  weight  and 
balance,  use  of  charts,  graphs,  tables. 


formulas,  and  computations,  and  the 
effects  on  aircraft  performance  that 
apply  to  the  aircraft  category  and  class 
rating  sought; 

(10)  Aircraft  aerodynamics  relating  to 
the  aircraft's  flight  characteristics, 
performance,  and  normal  and  abnormal 
flight  regimes  and  characteristics  that 
apply  to  the  aircraft  category  and  class 
rating  sought; 

(11)  Flight  crewmember  physiological 
factors; 

(12)  Aeronautical  decision  making 
and  judgment;  and 

(13)  Flight  deck  resource  management 
to  include  crew  communications  and 
coordination. 

§  61 .1 57    Hight  proficiency. 

(a)  General. 

(1)  The  practical  test  for  an  airline 
transport  pilot  certificate  is  given  for: 

(i)  An  airplane  category  and  single- 
engine  class  rating  with  an  airplane  type 
rating  if  a  type  rating  is  required; 

(ii)  An  airplane  category  and 
multiengine  class  rating  with  an 
airplane  type  rating  if  a  type  rating  is 
required; 

(iii)  A  rotorcraft  category  and 
helicopter  class  rating  with  a  type  rating 
if  a  type  rating  is  required; 

(iv)  A  powered-lift  category  rating 
with  a  type  rating,  if  a  type  rating  is 
required;  and 

(v)  An  aircraft  type  rating. 

(2)  A  person  who  is  applying  for  an 
airline  transport  pilot  practical  test  must 
meet — 

(i)  The  eligibility  requirements  of 
§61.153  of  this  part;  and 

(ii)  The  aeronautical  knowledge  and 
aeronautical  experience  requirements  of 
this  subpart  that  apply  to  the  aircraft 
category  and  class  rating  sought. 

(b)  Aircraft  type  rating.  Except  as 
provided  in  paragraph  (c)  of  this 
section,  a  person  who  is  applying  for  an 
aircraft  type  rating  to  be  added  to  an 
airline  transport  pilot  or  an  aircraft  type 
rating  associated  with  an  airline 
transport  pilot  certificate: 

(1)  Must  receive  and  log  ground 
training  from  an  authorized  ground  or 
flight  instructor  and  flight  training  from 
an  authorized  flight  instructor  on  the 
approved  areas  of  operation  in  this 
section  that  apply  to  the  aircraft  type 
rating  sought;  and 

(2)  Must  receive  a  logbook 
endorsement  from  the  instructor  who 
conducted  the  training,  certifying  the 
applicant  completed  the  training  on  the 
appropriate  approved  areas  of  operation 
listed  in  paragraph  (e)  of  this  section 
that  apply  to  the  aircraft  type  rating 
sought. 

(c)  A  person  who  is  applying  for  an 
aircraft  type  rating  to  be  added  to  an 


airline  transport  pilot  certificate  or  an 
aircraft  type  rating  concurrently  with  an 
airline  transport  pilot  certificate,  and 
who  is  an  employee  of  a  part  119 
certificate  holder  operating  under  part 
121  or  part  135,  may  present  a  training 
record  that  shows  satisfactory 
completion  of  that  certificate  holder's 
approved  pilot-in-command  training 
program  for  the  aircraft  type  rating 
sought,  instead  of  complying  with  the 
requirements  of  paragraph  (b)  of  this 
section. 

(d)  A  person  who  successfully 
completes  an  airline  transport  pilot 
practical  test,  the  type  rating(s).  if 
appropriate,  on  the  superseded  pilot 
certificate  shall  be  brought  forward  to 
the  airline  transport  pilot  certificate 
level  provided  the  practical  test  was 
accomplished  in  that  category  and  class 
of  aircraft.  If  the  type  rating(s)  for  that 
category  and  class  of  aircraft  on  the 
superseded  pilot  certificate  is  limited  to 
VFR,  that  limitation  shall  be  carried 
forward  to  the  person's  airline  transport 
pilot  certificate  level. 

(e)  Areas  of  operation. 

(1)  The  areas  of  operation  for  an 
airplane  category-single  engine  class 
rating  with  a  type  rating,  if  a  type  rating 
is  required,  are  as  follows: 

(i)  Preflight  preparation; 

(ii)  Preflight  procedures; 

(iii)  Takeoff  and  departure  phase; 

(iv)  Inflight  maneuvers; 

(v)  Instrument  procedures; 

(vi)  Landings  and  approaches  to 
landings; 

(vii)  Normal  and  abnormal 
procedures; 

(viii)  Emergency  procedures;  and 

(ix)  Postfli^t  procedures. 

(2)  The  areas  of  operation  for  an 
airplane  category-multiengine  class 
rating  with  a  type  rating,  if  a  type  rating 
is  required,  are  as  follows: 

(i)  Preflight  preparation; 

(ii)  Preflight  procedures; 

(iii)  Takeoff  and  departure  phase; 

(iv)  Inflight  maneuvers; 

(v)  Instrument  procedures; 

(vi)  Landings  and  approaches  to 
landings; 

(vii)  Normal  and  abnormal 
procedures; 

(viii)  Emergency  procedures;  and 

(ix)  Postflight  procedures. 

(3)  The  areas  of  operation  for  a 
powered-lift  category  rating  with  a  type 
rating,  if  a  type  rating  is  required,  are  as 
follows: 

(i)  Preflight  preparation; 
(ii)  Preflight  procedures; 
(iii)  Takeoff  and  departure  phase: 
(iv)  Inflight  maneuvers; 
(v)  Instrument  procedures; 
(vi)  Landings  and  approaches  to 
landings; 
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(vii)  Normal  and  abnormal 
procedures; 

(viii)  Emergency  procedures;  and 

(ix)  Postili^t  procedures. 

(4)  The  areas  of  operation  for  a 
rotorcraft  category-helicopter  class 
rating  with  a  type  rating,  if  a  type  rating 
is  required,  are  as  follows: 

(i)  Preflight  preparation; 

(ii)  Prefhght  procedures; 

(iii)  Takeoff  and  departure  phase; 

(iv)  Inflight  maneuvers; 

(v)  Instrument  procedures; 

(vi)  Landings  and  approaches  to 
landings; 

(vii)  Normal  and  abnormal 
procediu«s; 

(viii)  Emergency  procedures;  and 

(ix)  Postflight  procedures. 

S  61 .1  SO    Aeronautical  experience:  Airplane 
category  rating. 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  a  person  who  is 
applying  for  an  airline  transport  pilot 
certificate  with  an  airplane  category  and 
class  rating  must  have  at  least  1,500 
hours  of  total  time  as  a  pilot  that 
includes  at  least: 

(1)  500  hours  of  cross-country  flight 
time; 

(2)  100  hours  of  night  flight  time; 

(3)  75  hours  of  instrument  time  in 
actual  or  simulated  instrument 
meteorological  conditions,  of  which  at 
least  50  hours  are  obtained  in  actual 
flight;  and 

(4)  250  hours  of  flight  time  in  an 
airplane  as  a  pilot  in  command  or  as  a 
second  in  command  performing  the 
duties  and  functions  of  a  pilot  in 
command  imder  the  supervision  of  a 
pilot  in  command,  or  any  combination 
thereof,  which  includes  at  least — 

(i)  100  hours  of  cross-country  flight 
time;  and 
(ii)  25  hours  of  night  flight  time. 

(b)  A  person  who  nas  performed  at 
least  20  night  takeoffs  and  landings  to 
a  full  stop  may  substitute  each 
additional  night  takeoff  and  landing  to 
a  full  stop  in  excess  of  the  minimum  20 
accomplished  takeoffs  for  1  hour  of 
night  flight  time  to  satisfy  the 
requirements  of  paragraph  (a)(2)  of  this 
section  for  a  total  credited  time  of  no 
more  than  25  hours. 

(c)  A  commercial  pilot  may  credit  the 
following  second-in-command  and 
flight  engineer  flight  time  (or  a 
combination  of  either  crewmember 
position  flight  time)  toward  the  1,500 
houjs  of  total  time  as  a  pilot  required  by 
paragraph  (a)  of  this  section: 

(1)  Second-in-command  time  acquired 
in  an  airplane  required  to  have  more 
than  one  pilot  by  the  airplane's  flight 
manual  or  type  certificate; 

(2)  Second-in-command  time  acquired 
in  an  airplane  for  a  part  119  certificate 


holder  operating  under  part  121  or  part 
135  for  which  a  second  in  command  is 
required;  and 

(3)  Flight  engineer  time,  provided  the 
time — 

(i)  Is  acquired  while  operating  under 
part  121  of  this  chapter; 

(ii)  Is  acquired  in  an  airplane  that  is 
required  to  have  a  flight  engineer  by  the 
airplane's  flight  manual  or  type 
certificate; 

(iii)  Is  acquired  while  the  person  is 
participating  in  a  pilot  training  program 
approved  under  part  121  of  this  chapter; 
and 

(iv)  Does  not  exceed  more  than  1  hour 
of  flight  time  to  be  credited  for  each  3 
hoiu^  of  flight  engineer  time  for  a  total 
credited  time  of  no  more  than  500 
hours. 

(d)  A  person  who  does  not  meet  the 
aeronautical  experience  requirements  of 
this  section  may  be  issued  an  airline 
transport  pilot  certificate  v«rith  the 
limitation  "Holder  does  not  meet  the 
pilot-in-command  aeronautical 
experience  requirements  of  ICAO"  as 
prescribed  by  Article  39  of  the 
Convention  on  International  Qvil 
Aviation,  as  provided  in  §  61.167(b)  of 
this  part. 

§  61 .1 61    Aeronautical  experience: 
Rotorcraft  category  and  helicopter  class 
rating. 

A  person  who  is  applying  for  an 
airline  transport  pilot  certificate  with  a 
rotorcraft  category  and  helicopter  class 
rating,  must  have  at  least  1,200  hours  of 
total  time  as  a  pilot  that  includes  at 
least: 

(a)  50t)  hours  of  cross-country  flight 
time; 

(b)  100  hours  of  night  flight  time,  of 
which  15  hours  are  in  helicopters; 

(c)  200  hours  of  flight  time  in 
helicopters,  which  includes  at  least  75 
hoius  as  a  pilot  in  command  or  as 
second  in  conunand  performing  the 
duties  and  functions  of  a  pilot  in 
command  imder  the  supervision  of  a 
pilot  in  command,  or  any  combination 
of  either  crewmember  position  flight 
time;  and 

(d)  75  hours  of  instrument  time  in 
actual  or  simulated  instrument 
meteorological  conditions,  of  which  at 
least  50  hours  are  obtained  in  ^ctual 
flight  with  at  least  25  hours  in 
helicopters  as  a  pilot  in  command  or  as 
second  in  command  performing  the 
duties  and  functions  of  a  pilot  in 
command  under  the  supervision  of  a 
pilot  in  command,  or  any  combination 
of  either  crewmember  position  flight 
time. 


§  61 .1 63    Aeronautical  experience: 
Powered-lift  category  rating. 

A  person  who  is  applying  for  an 
airline  transport  pilot  certificate  with  a 
powered-lift  category  rating  must  have 
at  least  1,500  hoius  of  total  time  as  a 
pilot  that  includes  at  least: 

(a)  500  hours  of  cross-country  flight 
time; 

(b)  100  hours  of  night  flight  time; 

(c)  75  hours  of  instnunent  time  in 
actual  or  simulated  instrument 
meteorological  conditions,  of  which  at 
least  50  hours  £ue  obtained  in  actual 
flight;  and 

(d)  250  hoius  in  a  powered-lift  as  a 
pilot  in  command  or  as  a  second  in 
command  performing  the  duties  and 
functions  of  a  pilot  in  command  under 
the  supervision  of  a  pilot  in  command, 
or  any  combination  thereof,  which 
includes  at  least — 

(1)  100  hours  of  cross-country  flight 
time;  and 

(2)  25  hours  of  night  flight  time. 

§61.165    Additional  aircraft  category  and 
class  ratings. 

(a)  Rotorcraft  category  and  helicopter 
class  rating.  A  person  who  is  applying 
for  an  airline  transport  certificate  with 
a  rotorcraft  category  and  helicopter  class 
rating  who  holds  an  airline  transport 
certificate  with  another  aircraft  category 
rating  must: 

(1)  Meet  the  eligibility  requirements 
of§61.153  of  this  part; 

(2)  Satisfactorily  accomplish  the 
knowledge  test  on  the  aeronautical 
knowledge  areas  of  §  61.155  of  this  part 
that  apply  to  the  rotorcraft  category  and 
helicopter  class  rating  sought; 

(3)  Comply  with  the  requirements  in 
§  61.157(b)  of  this  part,  if  appropriate; 

(4)  Meet  the  applicable  aeronautical 
experience  requirements  of  §  61.161  of 
this  part  that  apply  to  helicopter  total 
time;  and 

(5)  Satisfactorily  accomplish  the 
practical  test  on  the  approved  areas  of 
operations  of  §61. 157(e)(4)  of  this  part 
that  apply  to  the  rotorcraft  category  and 
helicopter. class  rating  sought. 

(b)  Airplane  category  rating  with  a 
single-engine  class  rating.  A  person  who 
is  applying  for  an  airline  transport 
certificate  with  an  airplane  category  and 
single  engine  class  rating  and  holds  an 
airline  transport  certificate  with  another 
aircraft  category  or  class  rating  must: 

(1)  Meet  the  eligibility  requirements 
of§61.153  of  this  part; 

(2)  Accomplish  the  knowledge  test  on 
the  aeronautical  knowledge  areas  of 
§61.155  of  this  part  that  apply  to  the 
airplane  category  and  single-engine 
class  rating  sought; 

(3)  Comply  with  the  requirements  in 
§  61.157(b)  of  this  part,  if  appropriate; 
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(4)  Meet  the  applicable  aeronautical 
experience  requirements  of  §  61.159  of 
this  part  that  apply  to  airplane  total 
time;  and 

(5)  Accomplish  the  practical  test  on 
the  approved  areas  of  operations  of 
§61. 157(e)(1)  of  this  part  that  apply  to 
the  airplane  category  and  single-engine 
class  rating  sought. 

(c)  Airplane  category  rating  with  a 
multiengine  class  rating.  A  person  who 
is  applying  for  an  airline  transport 
certificate  with  an  airplane  category  and 
multiengine  class  rating  and  holds  an 
airline  transport  certificate  with  another 
aircraft  category  or  class  rating  must: 

(1)  Meet  the  eligibility  requirements 
of§61.153  of  this  part; 

(2)  Accomplish  the  knowledge  test  on 
the  aeronautical  knowledge  areas  of 
§61.155  of  this  part  that  apply  to  the 
airplane  category  and  multiengine  class 
rating  sought; 

(3)  Comply  with  the  requirements  in 
§  61.157(b)  of  this  part,  if  appropriate; 

(4)  Meet  the  applicable  aeronautical 
experience  requirements  of  §  61.159  of 
this  part  that  apply  to  airplane  total 
time;  and 

(5)  Accomplish  the  practical  test  on 
the  approved  areas  of  operations  of 

§  61.157(e)(2)  of  this  part  that  apply  to 
the  airplane  category  and  multiengine 
class  rating  sought. 

(d)  Powered-lift  category.  A  person 
who  is  applying  for  an  airline  transport 
certificate  with  a  powered-lift  category 
rating,  and  holds  an  airline  transport 
certificate  with  another  aircraft  category 
rating  must: 

(1)  Meet  the  eligibility  requirements 
of§61.153  of  this  part; 

(2)  Accomplish  the  required 
knowledge  test  on  the  aeronautical 
knowledge  areas  of  §61.155  of  this  part 
that  apply  to  the  powered-lift  category 
rating  sought; 

(3)  Comply  with  the  requirements  in 
§  61.157(b)  of  this  part,  if  appropriate; 

(4)  Meet  the  applicable  aeronautical 
experience  requirements  of  §61.163  of 
this  part  that  apply  to  powered-lift  total 
time;  and 

(5)  Accomplish  the  required  practical 
test  on  the  approved  areas  of  operations 
of  §61. 157(e)(3)  of  this  part  that  apply 
to  the  powered-lift  category  rating 
sought. 

§61.167   General  privjieges  and 
limitations. 

(a)  Privileges.  A  person  who  holds  an 
airline  transport  pilot  certificate  is 
entitled  to  the  same  privileges  as  those 
aiTorded  a  person  who  holds  a 
commercial  pilot  certificate  wdth  an 
instniment  rating. 

(b)  Limitations.  A  person  who  applies 
for  an  airline  transport  pilot  wall  be 


issued  an  airline  transport  certificate 
with  the  limitation,  "Holder  does  not 
meet  the  pilot-in-command  aeronautical 
experience  requirements  of  ICAO,"  for 
the  following  circumstances: 

(1)  The  person — 

(i)  Credits  second-in-command  or 
flight  engineer  time  under  §  61.159(c)  of 
this  part  toward  the  minimum  1,500 
hours  of  total  flight  time  as  a  pilot  that 
is  required  by  §61. 159(a)  of  this  part; 
and 

(ii)  Lacks  at  least  1,200  hoiu^  of  total 
flight  time  as  a  pilot,  but  otherwise 
meets  the  other  aeronautical  experience 
requirements  of  this  subpart, 
appropriate  to  the  aircraft  rating  sought. 

(2)  The  person  does  not  have  at  least 
150  hoiu«  of  pilot-in-command  time  in 
an  aircraft  that  is  appropriate  to  the 
aircraft  rating  sought,  but  otherwise 
meets  the  aeronautical  experience 
requirements  of  this  subpart. 

(c)  Removal  of  limitations.  The 
limitation  required  by  paragraph  (b)  of 
this  section  may  be  removed  when  the 
person: 

(1)  Meets  the  aeronautical  experience 
requirements  for  the  aircraft  rating 
sought;  and 

(2)  Presents  evidence  within  a 
logbook  of  having  accomplished  the 
required  appropriate  aeronautical 
experience. 

§61.169    [Reserved] 

§61.171    [Reserved] 

Subpart  H— Flight  Instructors 

§61.181    Applicability. 

This  subpart  prescribes  the 
requirements  for  the  issuance  of  flight 
instructor  certificates  and  ratings,  the 
conditions  under  which  those 
certificates  and  ratings  are  necessary, 
and  the  Umitations  on  those  certificates 
and  ratings. 

§  61 .1 83    Eligibility  requirements. 

To  be  eligible  for  a  flight  instructor 
certificate  or  rating  a  person  must: 

(a)  Be  at  least  18  years  of  age; 

(b)  Be  able  to  read,  speak,  write,  and 
imderstand  the  English  language; 

(c)  Hold  either  a'commercial  pilot  or 
airline  transport  pilot  certificate — 

(1)  With  an  aircraft  category  and  class 
rating  that  is  appropriate  to  the  flight 
instructor  rating  sought; 

(2)  With  an  instnmient  rating,  if  the 
person  holds  a  commercial  pilot 
certificate,  that  is  appropriate  to  the 
flight  instructor  rating  sought,  if 
applying  for — 

(i)  A  flight  instructor  certificate  with 
an  airplane  category  and  single-engine 
class  rating; 


(ii)  A  flight  instructor  certificate  with 
an  airplane  category  and  multiengine 
class  rating; 

(iii)  A  flight  instructor  certificate  with 
a  rotorcraft  category  and  helicopter  class 
rating; 

(iv)  A  flight  instructor  certificate  with 
an  airship  rating; 

(v)  A  flight  instructor  certificate  with 
a  powered-lift  rating;  or 

(vi)  A  flight  instructor  certificate- 
instrument  rating  (aircraft  category  and 
class). 

(d)  Receive  a  logbook  endorsement 
from  an  authorized  instructor  who  gave 
the  ground  training  on  the  aeronautical 
knowledge  areas  listed  in  §61.185  of 
this  part  appropriate  to  the  required 
knowledge  test. 

(e)  Accomplish  a  knowledge  test  on 
the  aeronautical  knowledge  areas  Usted 
in  §  61.185(a)  of  this  part; 

(f)  Accomplish  a  knowledge  test  on 
the  aeronautical  knowledge  areas  listed 
in  §  61.185(b)  of  this  part  that  are 
appropriate  to  the  flight  instructor  rating 
sought; 

(g)  Receive  a  logbook  endorsement 
&t)m  an  authorized  flight  instructor  who 
gave  the  flight  training  on  the  approved 
areas  of  operation  listed  in  §  61.187  of 
this  part,  appropriate  to  the  flight 
instructor  rating  sought  and  prior  to 
applying  for  the  practical  test; 

(h)  Accomplish  the  required  practical 
test  that  is  appropriate  to  the  flight 
instructor  rating  sought; 

(i)  Accomplisn  the  foUowring  for  a 
flight  instructor  certificate  with  an 
airplane  rating  or  with  a  glider  rating — 

(1)  Must  have  received  a  one  time 
logbook  endorsement  from  an 
authorized  flight  instructor  on  ground 
and  flight  training  on  instructional 
procedures  for  stall  awareness,  spin 
entry,  spins,  and  spin  recovery 
procedures  in  an  airplane  or  glider  that 
is  certificated  for  spins; 

(2)  Must  have  demonstrated 
instructional  proficiency  in  stall 
awareness,  spin  entry,  spins,  and  spin 
recovery  procedures;  and 

(3)  May  present  the  person's  spin 
training  endorsement  to  an  examiner, 
and  that  examiner  may  accept  that 
endorsement  as  satisfactory 
accomplishment  of  the  required 
knowledge  and  skill  of  stall  awareness, 
spin  entry,  spins,  or  spin  recovery 
instructional  procedures  for  the 
practical  test,  provided  that  the  practical 
test  is  not  a  retest  as  a  resuh  of  the 
person  failing  the  previous  test  for 
deficiencies  in  the  knowledge  or  skill  of 
stall  awareness,  spin  entry,  spins,  or 
spin  recovery  instructional  procedures. 
If  the  retest  is  a  result  of  deficiencies  in 
the  knowledge  or  skill  of  stall 
awareness,  spin  entry,  spins,  or  spin 
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recovery  instructional  procedures,  the 
examiner  must  test  the  person  on  stall 
awareness,  spin  entry,  spins,  and  spin 
recovery  instructional  procedures  in  an 
airplane  or  glider  that  is  certificated  for 
spins. 

(j)  Log  at  least  15  hoius  as  pilot  in 
command  in  the  category  and  class  of 
aircraft  that  is  appropriate  to  the  flight 
instructor  rating  sought;  and 

(k)  Comply  with  the  appropriate 
sections  of  this  part  that  apply  to  the 
flight  instructor  rating  sou^t. 

§61.185    Aeronautlcai  knowledge. 

A  person  who  is  applying  for  a  flight 
instructor  certificate  must  receive  and 
log  ground  training  from  an  authorized 
ground  or  flight  instructor  on  the 
aeronautical  knowledge  areas  of  this 
section: 

(a)  Aeronautical  knowledge  areas. 

(1)  The  learning  process; 

(2)  Elements  of  effective  teaching; 

(3)  Student  evaluation,  quizzing,  and 
testing; 

(4)  Course  development; 

(5)  Lesson  planning;  and 

(6)  Classroom  training  techniques. 

(b)  A  person  who  is  applying  for  a 
flight  instructor  certificate  must  receive 
and  log  ground  training  on  the 
aeronautical  knowledge  areas  in  which 
ground  training  is  required  for — 

(1)  A  recreational,  private,  and 
commercial  pilot  certificate  that  is 
appropriate  to  the  flight  instructor  rating 
sought;  and 

(2)  An  instnmient  rating,  if  that 
person  is  applying  for — 

(i)  A  flight  instructs  certificate — 
airplane  category  and  single-engine 
class  rating; 

(ii)  A  flight  instructor  certificate — 
airplane  category  with  an  multiengine 
class  rating; 

(iii)  A  flight  instructor  certificate — 
rotorcraft  category  with  a  helicopter 
class  rating; 

(iv)  A  flight  instructor  certificate — 
li^ter-than-air  category  with  an  airship 
class  rating; 

(v)  A  flight  instructor  certificate — 
powered-lift  category  rating;  or 

(vi)  A  flight  instructor  certificate — 
instrument  (with  the  appropriate  aircraft 
category  and  class  rating). 

§61.187    Flight  proficiency. 

(a)  General.  A  person  who  is  applying 
for  a  flight  instructor  certificate  must 
receive  ground  training  from  an 
authorized  ground  or  flight  instructor, 
and  flight  training  bom  an  authorized 
flight  instructor  on  the  approved  areas 
of  operation  listed  in  this  section  that 
apply  to  the  flight  instructor  rating 
sou^t,  and  the  person's  logbook  must 
contain  an  endorsement  from  an 


authorized  flight  instructor  certifying 
that  the  person  is  proficient  to  pass  a 
practical  test  on  those  areas  of 
operation. 

(b)  Areas  of  operation  for  an  airplane 
category  rating  with  a  single  engine 
class  rating: 

(1)  Fundamentals  of  instructing; 

(2)  Technical  subject  areas; 

(3)  Preflight  preparation; 

(4)  Preflight  lesson  on  a  maneuver  to 
be  performed  in  flight; 

(5)  Preflight  procedures; 

(6)  Airport  and  seaplane  base 
operations; 

(7)  Takeoffs,  landings,  and  go- 
aroimds; 

(8)  Fundamentals  of  flight; 

(9)  Performance  maneuvers; 

(10)  Groimd  reference  maneuvers; 

(11)  Stalls,  spins,  and  slow  flight; 

(12)  Basic  instrument  maneuvers; 

(13)  Emergency  operations;  and 

(14)  Postflight  procedures. 

(c)  Areas  of  operation  for  an  airplane 
category  rating  with  a  multiengine  class 
rating: 

(1)  Fundamentals  of  instructing; 

(2)  Technical  subject  areas; 

(3)  Preflight  preparation; 

(4)  Preflight  lesson  on  a  maneuver  to 
be  performed  in  flight; 

(5)  Preflight  procedures; 

(6)  Airport  and  seaplane  base 
operations; 

(7)  Takeoffs,  landings,  and  go- 
arounds; 

(8)  Fundamentals  of  flight; 

(9)  Performance  maneuvers; 

(10)  Ground  reference  maneuvers; 

(11)  Stalls  and  slow  flight; 

(12)  Basic  instrument  maneuvers; 

(13)  Emergency  operations; 

(14)  Multiengine  operations;  and 

(15)  Postflight  procedures. 

(d)  Areas  of  operation  for  a  rotorcraft 
category  rating  with  a  helicopter  class 
rating: 

(1)  Fimdamentals  of  instructing; 

(2)  Technical  subject  areas; 

(3)  Preflight  preparation; 

(4)  Preflight  lesson  on  a  maneuver  to 
be  performed  in  flight; 

(5)  Preflight  procedures; 

(6)  Airport  and  heliport  operations; 

(7)  Hovering  maneuvers; 

(8)  Takeoffs,  landings,  and  go- 
arounds; 

(9)  Fimdamentals  of  flight; 

(10)  Performance  maneuvers; 

(11)  Emergency  operations; 

(12)  Special  operations;  and 

(13)  Postflight  procedures. 

(e)  Areas  of  operation  for  a  rotorcraft 
category  rating  with  a  gyroplane  class 
rating: 

(1)  Fundamentals  of  instructing; 

(2)  Technical  subject  areas; 

(3)  Preflight  preparation; 


(4)  Preflight  lesson  on  a  maneuver  to 
be  performed  in  flight; 

(5)  Preflight  procedures; 

(6)  Airport  operations; 

(7)  Takeoffs,  landings,  and  go- 
arounds; 

(8)  Fundamentals  of  flight;  /  ■ 

(9)  Performance  maneuvers;     . 

(10)  Flight  at  slow  airspeeds; 

(11)  Ground  reference  maneuvers;  . 

(12)  Emergency  operations;  and 

(13)  Postflight  procedures. 

(f)  Areas  of  operation  for  a  powered- 
lift  category  rating: 

(1)  Fundamentals  of  instructing; 

(2)  Technical  subject  areas; 

(3)  Preflight  preparation; 

(4)  Preflight  lesson  on  a  maneuver  to 
be  performed  in  flight; 

(5)  Preflight  procedures; 

(6)  Airport  and  heliport  operaticms; 

(7)  Hovering  maneuvers; 

(8)  Takeoffs,  landings,  and  go- 
arounds; 

(9)  Fundamentals  of  flight; 

(10)  Performance  maneuvers; 

(11)  Ground  reference  maneuvers; 

(12)  Stalls  and  slow  flight; 

(13)  Basic  instrument  maneuvers; 

(14)  Emergency  operations; 

(15)  Special  operations;  and 

(16)  Postflight  procedures. 

(g)  Areas  of  operation  for  a  glider 
category  rating  with  a  nonpowered  class 
rating: 

(1)  Fundamentals  of  instructing; 

(2)  Technical  subject  areas; 

(3)  Preflight  preparation; 

(4)  Preflight  lesson  on  a  maneuver  to 
be  performed  in  flight; 

(5)  Preflight  procedures; 

(6)  Airport  and  gliderport  operations; 

(7)  Launches  and  landings; 

(8)  Fundamentals  of  flight; 

(9)  Performance  speeds; 

(10)  Soaring  techniques; 

'  (11)  Performance  maneuvers; 

(12)  Stalls,  spins,  and  slow  flight; 

(13)  Emergency  operations;  and 
•   114)  Postflight  procedures. 

(h)  Areas  of  operation  for  a  glider 
category  rating  with  a  powered  class 
rating: 

(1)  Fimdamentals  of  instructing; 

(2)  Technical  subject  areas; 

(3)  Preflight  preparation; 

(4)  Preflight  lesson  on  a  maneuver  to 
be  performed  in  flight; 

(5)  Preflight  procedures; 

(6)  Airport  and  gliderport  operations; 

(7)  Launches,  landings,  and  go- 
arounds; 

(8)  Fundamentals  of  flight; 

(9)  Performance  speeds; 

(10)  Soaring  techniques; 

(11)  Performance  maneuvers; 

(12)  Stalls,  spins,  and  slow  flight; 

(13)  Emergency  operations;  and 

(14)  Postflight  procedures. 
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(i)  Areas  of  operation  for  a  lighter- 
than-air  category  rating  with  an  airship 
class  rating: 

(1)  Fundamentals  of  instructing; 

(2)  Technical  subject  areas; 

(3)  Preflight  preparation; 

(4)  Preflight  lesson  on  a  maneuver  to 
be  performed  in  flight; 

(5)  Preflight  procedures; 

(6)  Airport  operations; 

(7)  Takeoffs,  landings,  and  go- 
arounds; 

(8)  Fundamentals  of  flight; 

(9)  Performance  maneuvers; 

(10)  Groimd  reference  maneuvers; 

(11)  Basic  instrument  maneuvers; 

(12)  Emergency  operations;  and 

(13)  Postflight  procedures, 
(j)  Areas  of  operation  for  a  lighter- 

than-air  category  rating  with  a  balloon 
class  rating: 

(I)  Fundamentals  of  instructing; 
I   (2)  Technical  subject  areas; 

(3)  Preflight  preparation; 
!  (4)  Preflight  lesson  on  a  maneuver  to 
be  performed  in  flight; 

(5)  Preflight  procedures; 

(6)  Balloonport  operations; 

(7)  Lift-offs  and  landings; 

(8)  Fundamentals  of  flight; 

(9)  Performance  maneuvers; 

(10)  Emergency  operations;  and 

(II)  Postflight  procedures, 
(k)  Areas  of  operation  for  an 

instrument  rating  with  the  appropriate 
aircraft  category  and  class  rating: 

(1)  Fundamentals  of  instructing; 

(2)  Technical  subject  areas; 

(3)  Preflight  preparation; 

(4)  Preflight  lesson  on  a  maneuver  to 
be  performed  in  flight; 

(5)  Air  traffic  control  clearances  and 
-  procedures; 

(6)  Flight  by  reference  to  instruments; 

(7)  Navigation  aids; 

(8)  Instrument  approach  procedures; 

(9)  Emergency  operations;  and 

(10)  Postflight  procedures. 

§61.189    Flight  Instructor  records. 

(a)  A  flight  instructor  must  sign  the 
logbook  of  each  person  to  whom  that 
flight  instructor  has  given  flight  and 
ground  training. 

(b)  A  flight  instructor  must  maintain 
a  record  (in  a  logbook  or  a  separate 
document)  that  contains  the  following: 

(1)  The  name  of  each  person  whose 
logbook  or  student  pilot  certificate  that 
instructor  has  endorsed  for  supervised 
PIC  flight  privileges  and  the  date  of  the 
endorsement; 

(2)  The  name  of  each  person  that 
instructor  has  endorsed  for  a  knowledge 
or  practical  test,  and  the  record  shall 
also  indicate  the  kind  of  test,  the  date, 
and  the  results;  and 

(3)  A  copy  of  each  training  syllabus 
that  instructor  uses  to  conduct  training. 


(c)  Each  flight  instructor  must  retain 
the  records  required  by  this  section  in 
a  separate  record  or  in  a  logbook  for  at 
least  3  years. 

§  61.191    Additional  flight  instructor 
ratings. 

(a)  A  person  who  appUes  for  an 
additional  flight  instructor  rating  on  a 
flight  instructor  certificate  must  meet 
the  eligibility  requirements  listed  in 
§61.183  of  this  part  that  apply  to  the 
flirfit  instructor  rating  sought. 

(b)  A  person  who  appUes  for  an 
additional  rating  on  a  flight  instructor 
certificate  is  not  required  to  pass  the 
knowledge  test  in  §61. 185(a)  of  this 
part. 

§  61 .1 93    Flight  instructor  endorsantents 
and  authorizations. 

A  person  who  holds  a  flight  instructor 
certificate  is  authorized  within  the 
limitations  of  the  person's  flight 
instructor  certificate  and  ratings  and 
pilot  certificate  and  ratings  to  give 
training  and  endorsements  that  are 
required  for,  and  relate  to: 

(a)  A  student  pilot  certificate; 

(b)  A  recreational  pilot  certificate; 

(c)  A  private  pilot  certificate; 

(d)  A  commercial  pilot  certificate; 

(e)  An  airline  transport  pilot 
certificate; 

(f)  A  flight  instructor  certificate; 

(g)  A  ground  instructor  certificate; 
(h)  An  additional  aircraft  rating; 
(i)  An  instrument  rating; 

(j)  A  flight  review,  operating  privilege, 
or  recency  of  experience  requirement  of 
this  part; 

(k)  An  authorization  for  a  practical 
test;  and 

(1)  An  authorization  for  a  knowledge 
test. 

§  61 . 1 95    Flight  Instructor  limitations  and 
qualifications. 

A  person  who  holds  a  flight  instructor 
certificate  is  subject  to  the  following 
limitations: 

(a)  Hours  of  training.  In  any  24- 
consecutive-hour  period,  a  flight 
instructor  may  not  conduct  more  than  8 
hours  of  flight  training  or  any 
combination  of  commercial  flying  and 
flight  training. 

(b)  Aircraft  ratings.  Flight  instructors 
may  not  conduct  flight  training  in  any 
aircraft  for  which  they  do  not  hold— 

(1)  The  category  and  class  rating  on 
their  flight  instructor  certificate  and 
pilot  certificate;  and 

(2)  If  appropriate,  a  type  rating  on 
their  pilot  certificate. 

(c)  Instrument  rating.  Flight 
instructors  who  give  instrument  flight 
training  for  the  issuance  of  an 
instrument  rating  or  a  type  rating  not 
limited  to  VFR  must  hold  an  instrument 


rating  on  their  flight  instructor 
certificate  and  their  pilot  certificate  that 
is  appropriate  to  the  category  and  class 
of  aircraft  in  which  instrument  training 
is  being  given. 

(d)  Limitations  on  endorsements.  A 
flight  instructor  may  not  endorse  a: 

(1)  Student  pilot's  certificate  or 
logbook  for  supervised  PIC  flight 
privileges,  unless  that  flight  instructor 
has — 

(i)  Given  that  student  the  flight 
training  required  for  supervised  PIC 
flight  privileges  by  this  part;  and 

(ii)  Determined  that  the  student  is 
prepared  to  conduct  the  flight  safely 

pder  known  circumstances,  and 

ibject  to  any  limitations  listed  in  the 

udent's  logbook,  that  the  instructor 
.considers  necessary  for  safety  of  flight 
^i2)  Student  pilot's  certificate  and 
logbook  for  a  supervised  PIC  cross- 
country flight,  unless  that  flight 
instructor  has  determined  the  student's 
flight  preparation,  planning,  equipment, 
and  proposed  procedures  are  adequate 
for  the  proposed  flight  under  the 
existing  conditions  and  within  any 
limitations  listed  in  the  logbook  that  the 
instructor  considers  necessary  for  safety 
of  flight; 

(3)  Student  pilot's  certificate  and 
logbook  for  supervised  PIC  flight  in 
Class  B  airspace  area  or  at  an  airport 
within  Class  B  airspace  unless  that 
flight  instructor  has — 

(i)  Given  that  student  ground  and 
flight  training  in  that  Class  B  airspace 
and  airport;  and 

(ii)  Determined  that  the  student  is 
proficient  to  operate  the  aircraft  safely. 

(4)  Logbook  of  a  recreational  pilot, 
unless  that  flight  instructor  has— 

(i)  Given  that  pilot  the  required 
ground  and  flight  training  of  this  part; 
and 

(ii)  Determined  that  the  pilot  is 
proficient  to  operate  the  aircraft  safely. 

(5)  Logbook  of  a  pilot  for  a  flight 
review,  unless  that  instructor  has 
conducted  a  review  of  that  pilot  in 
accordance  with  the  requirements  of 
§61.56(a)ofthispart:or 

(6)  Logbook  of  a  pilot  for  an 
instrument  proficiency  test,  unless  that 
instructor  has  tested  that  pilot  in 
accordance  with  the  requirements  of 
§61.57(e)  of  this  part. 

(e)  Training  in  an  aircraft  ihat 
requires  a  type  rating.  Flight  instructors 
may  not  give  flight  training  in  an  aircraft 
that  requires  the  pilot  in  command  to 
hold  a  type  rating  unless  they  hold  a 
type  rating  for  that  aircraft  on  their  pilot 
certificate. 

(f)  Training  received  in  a  multiengine 
airplane,  helicopter,  or  a  powered-lift.  A 
flight  instructor  may  not  give  training 
required  for  the  issuance  of  a  certificate 
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or  rating  in  a  multiengine  airplane, 
helicopter,  or  a  powered-lift,  unless  that 
flight  instructor  has  at  least  5  flight 
hours  of  operating  experience  as  a  pilot 
in  command  in  the  specific  make  and 
model  of  multiengine  airplane, 
helicopter,  or  powered-lift,  as 
appropriate. 

(g)  Position  in  aircraft  and  required 
pilot  seats  for  providing  fli^t  training. 

(1)  A  flight  instructor  must  perform 
all  training  from  a  control  seat  in  an 
aircraft  that  meets  the  requirements  of 
and  is  in  accordance  with  §  91.109  of 
this  chapter. 

(2)  A  flight  instructor  who  provides 
flight  training  for  an  airman  certificate 
or  rating  issued  under  this  part  must 
provide  that  flight  training  in  an  aircraft 
that  meets  the  following  requirements — 

(i)  The  aircraft  must  have  at  least  two 
pilot  seats  and  be  of  the  same  category, 
class,  and  type,  if  appropriate,  that 
apply  to  the  flight  instructor  rating 
sought. 

(ii)  For  single- place  aircraft,  the  pre- 
supervised  PIC  flight  training  must  have 
been  received  in  an  aircraft  that  has  two 
pilot  seats  and  is  of  the  same  category, 
class,  and  type,  if  appropriate,  and  has 
similar  flight  characteristics  to  that  of 
the  single-place  aircraft. 

(h)  Qualifications  of  the  instructor  for 
training  first-time  flight  instructor 
applicants. 

(1)  The  ground  training  required  by  a 
person  who  is  applying  for  a  flight 
instructor  certificate  for  the  first  time, 
must  be  given  by  a  ground  or  flight 
instructor  who)— 

(i)  Holds  a  current  ground  or  flight 
instructor  certificate  with  the 
appropriate  rating,  has  held  that 
certificate  for  at  least  24  months,  and 
has  given  at  least  40  hours  of  ground 
training;  or 

(ii)  Holds  a  current  ground  or  flight 
instructor  certificate  with  the 
appropriate  rating,  and  have  given  at 
least  100  hours  of  ground  training,  if  the 
training  is  given  in  an  FAA-approved 


course. 

(2)  Except  as  provided  for  in 
paragraph  (h)(3)  of  this  section,  the 
flight  training  required  by  a  person  who 
is  seeking  a  flight  instructor  certificate 
for  the  first  time,  must  be  given  by  flight 
instructors  who  meet  the  eligibility 
requirements  prescribed  in  §61.183  of 
this  part,  hold  the  appropriate  rating  on 
their  flight  instructor  certificate,  and  has 
held  a  flight  instructor  certificate  for  at 
least  24  months  and — 

(i)  For  training  in  an  airplane, 
rotorcraft,  or  powered-hfl  rating,  must 
have  given  at  least  200  hours  of  flight 
training  as  a  flight  instructor; 


(ii)  For  training  in  a  glider  rating, 
must  have  given  at  least  80  hours  of 
flight  training  as  a  flight  instructor;  and 

(lii)  For  training  in  a  lighter-than-air 
rating,  must  have  given  at  least  20  hours 
of  flight  training  as  a  flight  instructor. 

(3)  A  flight  instructor  who  serves  as 
a  flight  instructor  in  an  FAA-approved 
course  must  hold  a  current  flight 
instructor  certificate  with  the 
appropriate  rating,' and  have 
satisfactorily  accomplished  the  required 
initial  and  recurrent  flight  instructor 
proficiency  tests,  in  accordance  with  the 
part  the  FAA-approved  course  is 
conducted  under,  and  must — 

(i)  Meet  the  requirements  of  paragraph 
(h)(2)  of  this  section;  or 

(ii)  Meet  the  following  requirements — 

(A)  Trained  and  endorsed  at  least  5 
applicants  for  a  practical  test  for  a  pilot 
certificate,  flight  instructor  certificate, 
ground  instructor  certificate,  or  an 
additional  rating,  and  at  least  80  percent 
of  those  applicants  passed  that  test  on 
their  first  attempt; 

(B)  Given  at  least  400  hours  of  flight 
training  as  a  certificated  flight  instructor 
for  training  in  an  airplane,  a  rotorcraft, 
or  for  a  powered-lift  rating; 

(C)  Given  at  least  100  hours  of  flight 
training  as  a  flight  instructor,  for 
training  in  a  glider  rating;  and 

(D)  Given  at  least  40  hours  of  flight 
training  as  a  flight  instructor,  for 
training  in  a  lighter-than-air  rating. 

(i)  Prohibition  against  self 
endorsements.  A  flight  instructor  shall 
not  make  any  self-endorsement  for  the 
furtherance  of  a  certificate,  rating,  flight 
proficiency,  flight  review,  authorization, 
operating  privilege,  practical  test,  or 
knowledge  test  that  is  required  by  this 
part. 

§  61.197    Renewal  of  flight  instructor 
certificates. 

(a)  Persons  who  hold  a  flight 
instructor  certificate  that  have  not 
expired  may  renew  their  certificates  for 
an  additional  24-calendar  months  if 
they,  except  as  provided  for  in 
paragraph  (b)  of  this  section, 
satisfactorily  accompUsh  a  practical  test 
for 

(1)  Renewal  of  their  flight  instructor 
certificate;  or 

(2)  An  additional  flight  instructor 
rating. 

(b)  Persons  may  renew  their  flight 
instructor  certificate  without 
accomplishing  a  practical  test,  by 
presenting  to  an  FAA  Flight  Standards 
District  Office: 

(1)  A  record  of  training  students  that 
shows  during  the  preceding  24  calendar 
months,  they  have  endorsed  at  least  5 
students  for  a  practical  test  for  a 
certificate  or  rating,  and  at  least  80 


percent  of  those  students  passed  that 
test  on  the  first  attempt; 

(2)  A  record  that  shows  diu-ing  the 
preceding  24-calendar  months,  persons 
have  served  as  a  company  check  pilot, 
chief  flight  instructor,  company  check 
airman  or  flight  instructor  in  a  part  121 
or  135  operation,  or  a  comparable 
position  involving  the  regular 
evaluation  of  pilots,  and  provided  the 
FAA  Flight  Standards  District  Office  is 
acquainted  with  th6ir  duties  and 
responsibilities  and  has  determined 
they  have  satisfactory  knowledge  of 
current  pilot  training,  certification,  and 
standards;  or 

(3)  A  graduation  certificate  showing 
they  have  accomplished  an  approved 
flight  instructor  refresher  course, 
consisting  of  groimd  or  flight 
instruction,  or  both,  and  provided  the 
coxu^e  was  satisfactorily  accomplished 
before  the  expiration  date  on  the 
person's  flight  instructor  certificate. 

(c)  If  persons  accomplish  the 
requirements  of  this  section  within  the 
90  days  preceding  the  expiration  date  of 
their  fli^t  instructor  certificate,  they 
are  considered  to  have  accomplished 
the  requirements  of  this  section  in  the 
month  due,  and  the  certificate  will  be 
renewed  for  an  additional  24-calendar 
months  from  the  expiration  date. 

§61.199    Expired  flight  instructor 
certificates  and  ratings. 

(a)  Flight  instructor  certificates.  The 
holder  of  an  expired  flight  instructor 
certificate  may  exchange  that  certificate 
for  a  new  certificate  by  satisfactorily 
accomplishing  a  practical  test 
prescribed  in  §61.187  of  this  part. 

(b)  Flight  instructor  ratings. 

(1)  A  flight  instructor  rating  or  a 
limited  flight  instructor  rating  on  a  pilot 
certificate  is  no  longer  valid  and  may 
not  be  exchanged  for  a  similar  rating  or 
a  flight  instructor  certificate. 

(2)  The  holder  of  a  flight  instructor 
rating  or  a  limited  flight  instructor 
rating  on  a  pilot  certificate  may  be 
issued  a  flight  instructor  certificate  with 
the  current  ratings,  but  only  if  the 
person  satisfactorily  accomplishes  the 
required  knowledge  and  practical  test 
prescribed  in  this  subpart  for  the 
issuance  of  that  flight  instructor 
certificate  and  rating. 

§  61 .201    Conversion  to  the  current  flight 
Instructor  ratings. 

(a)  General. 

(1)  A  person  who  holds  a  commercial 
pilot  certificate  for  lighter-than-air 
category'  and  an  airship  or  a  balloon 
class  rating,  or  a  flight  instructor 
certificate  that  does  not  bear  the  current 
glider  or  instrument-airplane  flight 
instructor  ratings  Usted  in  §  61.5(c)  of 
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this  part,  may  not  give  training  in  an 
airship,  a  balloon,  or  a  glider,  or  for  an 
instrument  rating  in  an  airplane, 
respectively,  after  (insert  date  2  years 
after  the  effective  date  of  the  final  rule). 
(2)  Before  [insert  date  2  years  after  the 
effective  date  of  the  final  rule],  a  person 
who  meets  the  appropriate  qualification 
requirements  of  this  section  may  receive 
a  flight  instructor  certificate  wii  the 
current  ratings. 

(b)  Glider  category  with  a  powered 
class  rating.  A  flight  instructor 
certificate  with  a  glider  category  and 
powered  class  rating  may  be  issued  to 
a  person  who  holds  a  flight  instructor 
certificate  with  glider  category  rating, 
provided  that  person  has: 

(1)  Received  the  required  training  in 
a  powered  glider  and  the  flight 
instructor  endorsements  of  this  subpart 
for  the  issuance  of  the  powered  class 
rating,  and  has  satisfactorily 
accomplished  the  required  practical 
test;  or 

(2)  Before  (insert  effective  date  of  the 
final  rule] — 

(i)  Given  at  least  20  hours  of  flight 
training  in  a  powered  glider  as  an 
authorized  flight  instructor;  and 

(ii)  Recommended  at  least  one  student 
for  a  practical  test  for  the  issuance  of 
glider  category  rating  and  the 
recommended  student  passed  the 
practical  test. 

(c)  Glider  category  with  a  nonpowered 
class  rating.  A  flight  instructor 
certificate  with  a  glider  category  and 
nonpowered  class  rating  may  be  issued 
to  a  person  who  holds  a  flight  instructor 
certificate  with  glider  category  rating, 
provided  the  person  has: 

(1)  Received  the  required  training  in 
a  nonpowered  glider  and  the  flight 
instructor  endorsements  of  this  subpart 
for  the  issuance  of  the  nonpowered  class 
rating  and  has  satisfactorily 
accomplished  the  required  practical 
test;  or 

(2)  Before  [insert  effective  date  of  the 
final  rule) — 

(i)  Given  at  least  20  hours  of  flight 
training  in  a  nonpowered  glider  as  an 
authorized  flight  instructor;  and 

(ii)  Recommended  at  least  one  student 
for  a  practical  test  for  the  issuance  of 
glider  category  rating  and  the 
recommended  student  passed  the 
practical  test. 

(d)  Lighter-than  air  category  with  an 
airship  class  rating.  A  flight  instructor 
certificate  with  a  lighter-than-air 
category  and  airship  class  rating  may  be 
issued  to  a  person  who  holds  a 
commercial  pilot  certificate  with  a 
lighter-than-air  category  and  airship 
class  rating,  provided  the  person  has: 

(1)  Received  the  required  training  in 
an  airship  and  the  flight  instructor 


endorsements  of  this  subpart  for  the 
issuance  of  the  airship  class  rating  and 
has  satisfactorily  accomplished  the 
required  practical  test;  or 

(2)  Before  [insert  effective  date  of  the 
final  rule) — 

(i)  Given  at  least  20  hours  of  flight 
training  in  an  airship  as  a  holder  of  a 
commercial  pilot  certificate  with  a 
lighter-than-air  category  and  a  airship 
class  rating;  and 

(ii)  Recommended  at  least  one  student 
for  a  practical  test  for  the  issuance  of 
airship  rating  and  the  recommended 
student  passed  practical  test. 

(e)  Lighter-than-air  category  with  an 
airship-instrument  rating.  A  flight 
instructor  certificate  with  a  lighter-than- 
air  category  and  airship-instrument 
rating  may  be  issued  to  a  person  who 
holds  a  commercial  pilot  certificate  with 
a  lighter-than-air  category  and  airship 
class  rating,  provided  the  person  has: 

(1)  Received  the  required  ground 
training  and  flight  training  for  the 
airship-instrument  rating  and  the  flight 
instructor  endorsements  of  this  subpart 
for  the  issuance  of  the  airship- 
instrument  rating  and  has  satisfactorily 
accomplished  the  required  practical 
test;  or 

(2)  Before  [insert  effective  date  of  the 
final  rule] — 

(i)  Given  at  least  20  hours  of  flight 
training  in  an  airship  as  a  holder  of  a 
commercial  pilot  certificate  with  a 
lighter-than-air  category  and  an  airship 
class  rating;  and 

(ii)  Recommended  at  least  one  student 
for  a  practical  test  for  the  issuance  of  an 
airship  rating  and  the  recommended 
student  passed  the  practical  test. 

(f)  Lighter-than  air  category  with  a 
balloon  class  rating.  A  flight  instructor 
certificate  with  a  lighter-than-air 
category  and  balloon  class  rating  may  be 
issued  to  a  person  who  holds  a 
commercial  pilot  certificate  with  a 
lighter-than-air  category  and  balloon 
class  rating,  provided  the  person  has: 

(1)  Received  the  required  training  in 
a  balloon  and  instructor  endorsements 
of  this  subpart  for  the  issuance  of  the 
balloon  class  rating  and  has 
satisfactorily  accomplished  the  required 
practical  test;  or 

(2)  Before  [insert  effective  date  of  the 
final  rule] — 

(i)  Given  at  least  20  hours  of  flight 
training  in  a  balloon  as  a  holder  of  a 
commercial  pilot  certificate  with  a 
lighter-than-air  category  and  a  balloon 
class  rating;  and 

(ii)  Recommended  at  least  one  student 
for  a  practical  test  for  the  issuance  of  a 
balloon  class  rating  and  the 
recommended  student  passed  the 
practical  test. 


(g)  Instrument-single-engine  airplane 
rating.  A  flight  instructor  certificate 
with  an  instrument-single-engine 
airplane  rating  may  be  issued  to  a 
person  who  holds  a  flight  instructor 
certificate  with  a  instrument-airplane 
rating,  provided  the  person  has: 

(1)  Received  the  required  training  and 
instructor  endorsement  of  this  subpart 
for  the  issuance  of  the  instrument- 
single-engine  airplane  rating  and  has 
satisfactorily  accomplished  the  required 
practical  test;  or 

(2)  Before  [insert  effective  date  of  the 
final  rule] — 

(i)  Given  at  least  20  hours  of  flight 
training  in  a  single-engine  airplane  for 
the  issuance  of  an  airplane-instrument 
rating  as  an  authorized  flight  instructor; 
and 

(ii)  Recommended  at  least  one  student 
for  a  practical  test  for  the  issuance  of  an 
airplane-instrument  rating  and  the 
recommended  student  passed  the 
practical  test. 

(h)  Instrument-multiengine  airplane 
rating.  A  flight  instructor  certificate 
with  an  instrument-multiengine 
airplane  rating  may  be  issued  to  a 
pereon  who  holds  a  flight  instructor 
certificate  with  a  instrument-airplane 
rating,  provided  the  person  has: 

(1)  Received  the  required  training  and 
instructor  endorsement  of  this  subpart 
for  the  issuance  of  the  instrument- 
multiengine  airplane  rating  and  has 
satisfactorily  accomplished  the  required 
practical  test;  or 

(2)  Before  [insert  effective  date  of  the 
final  rule] — 

(i)  Given  at  least  20  hours  of  flight 
training  in  a  multiengine  airplane  for 
the  issuance  of  an  instrument-airplane 
rating  as  an  authorized  flight  instructor; 
and 

(ii)  Recommended  at  least  one  student 
for  a  practical  test  for  the  issuance  of  an 
instrument-airplane  rating  and  the 
recommended  student  passed  the 
practical  test. 

(i)  Instrument-helicopter  rating.  A 
flight  instructor  certificate  with  an 
instrument-helicopter  rating  may  be 
issued  to  a  person  who  holds  a  flight 
instructor  certificate  with  a  instrument- 
helicopter  rating,  provided  the  person 
has:  « 

(1)  Received  the  required  training  and 
instructor  endorsement  of  this  subpart 
for  the  issuance  of  the  instrument- 
helicopter  rating  and  has  satisfactorily 
accomplished  the  required  practical 
test;  or 

(2)  Before  [insert  effective  date  of  the 
final  rule] — 

(i)  Given  at  least  20  hours  of  flight 
training  in  a  heUcopter  for  the  issuance 
of  an  instrument-helicopter  rating  as  an 
authorized  flight  instructor;  and 


41262  Federal  Register  /  Vol.  60,  No.  155  /  Friday,  August  11,  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60,  No.  155  /  Friday,  August  11,  1995  /  Proposed  Rules  41263 


(ii)  Recommended  at  least  one  student 
for  a  practical  test  for  the  issuance  of  an 
instrument-helicopter  rating  and  the 
recommended  student  passed  the 
practical  test. 

Subpart  I — Ground  Instructors 

§61.211    Appllcat>llity. 

This  subpart  prescribes  the 
requirements  for  the  issuance  of  ground 
instructor  certificates  and  ratings,  the 
conditions  under  which  those 
certificates  and  ratings  are  necessary, 
and  the  limitations  upon  those 
certificates  and  ratings.  ' 

S  61 .21 3    Eligibility  requirements. 

(a)  To  be  eligible  for  a  ground  , 
instructor  certificate  or  rating  a  person 
must: 

(1)  Be  at  least  18  years  of  age; 

(2)  Be  able  to  read,  write,  speak,  and 
understand  the  English  language; 

(3)  Satisfactorily  accomplish  a 
knowledge  test  on  the  fundamentals  of 
instructing  described  in  §  61.215(a)(1)  of 
this  part,  except  as  provided  in 
paragraph  (b)  of  this  section; 

(4)  Satisfactorily  accomplish  a 
knowledge  test  on  the  aeronautical 
knowledge  areas  of  §  61.215(a)(2)  of  this 
part  that  apply  to  the  aircraft  rating 
sought; 

(5)  Satisfactorily  accomplish  a 
knowledge  test  on  the  aeronautical 
knowledge  areas  of  §61. 215(a)(3)  of  this 
part  for  an  instrument  rating;  and 

(6)  Satisfactorily  accomplish  a 
practical  test  on  the  requirements  listed 
in  §  61.217(a)  of  this  part  that  apply  to 
the  ground  instructor  rating  sought. 

(b)  The  knowledge  test  required  by 
paragraph  (a)(3)  of  this  section  is  not 
required  if  the  person: 

(1)  Holds  a  ground  or  flight  instructor 
certificate  issued  imder  this  part; 

(2)  Holds  a  current  teacher's 
certificate  issued  by  a  state,  county,  or 
city  municipality,  and  that  person  is 
authorized  to  teach  at  an  educational 
level  of  at  least  the  7th  grade  or  higher; 
or 

(3)  Is  regularly  employed  as  an 
instructor  in  an  accredited  college  or 
university.  ^ 

(c)  After  (insert  effective  date  of  the 
final  rule],  the  holder  of  a  current  flight 
instructor  certificate  is  not  eligible  to 
apply  for  a  ground  instructor  certificate 
that  bears  the  same  aircraft  category 
ratings. 

(d)  After  (insert  effective  date  of  the 
final  rule],  the  holder  of  a  flight 
instructor  certificate  bearing  an 
instrument  rating  is  not  eligible  to  apply 
for  a  ground  instructor  certificate  that 
bears  an  instrument  rating. 


§  61 .21 5    Aeronautical  knowledge. 

(a)  A  person  who  applies  for  a  ground 
instructor  certificate  must  present 
documentation  of  having  completed  a 
course  of  ground  training  or  home 
study,  and  received  an  endorsement 
firom  an  authorized  flight  instructor  or 
ground  instructor  who  meets  the 
requirements  of  paragraph  (b)  of  this 
section  that  the  person  satisfactorily 
accomplished  the  course  of  ground 
training  or  home  study  on  the  following 
knowledge  areas: 

(1)  Fundamentals  of  instructing  areas: 
(i)  The  learning  process; 

(ii)  Elements  of  effective  teaching; 
(iii)  Student  evaluation,  quizzing,  and 
testing; 
(iv)  Course  developm^it; 
(v)  Lesson  planning;  and 
(vi)  Classroom  training  technique. 

(2)  The  aeronautical  knowledge  areas 
fisted  in  §§61.97,  61.105,  and  61.125  of 
this  part  that  apply  to  the  aircraft 
categOTv  rating  sought;  and 

(3)  The  aeronautical  knowledge  areas 
Usted  in  §61.65  of  this  part,  if  applying 
for  an  instrument  rating. 

(b)  The  ground  training  required  by 
paragraph  (a)  of  this  section  must  be 
given  by  a  person  who  meets  the 
requirements  prescribed  in  §61.183  or 
§  61.213  of  this  part  and  the 
requirements  of  this  paragraph. 

(1)  The  person  must: 

(i)  Hbld  a  ciurent  ground  or  flight 
instructor  certificate  and  have  held  this 
certificate  for  at  least  24  months;  and 

(ii)  Have  given,  as  an  authorized 
groimd  or  flight  instructor,  at  least  40 
hours  of  ground  or  flight  training. 

(2)  If  the  training  is  given  in  an  FAA- 
approved  course,  the  person  must — 

fi)  Meet  the  requirements  of  paragraph 
(b)(1)  of  this  section;  or 

(ii)  Have  given,  as  an  authorized 
ground  or  flight  instructor,  at  least  100 
hours  of  ground  or  flight  training. 

§  61.217    Ground  instructor  proficiency. 

(a)  A  person  who  applies  for  a  ground 
instructor  certificate  must  receive 
ground  training  and  satisfactorily 
accompUsh  a  practical  test  on  the 
following  approved  areas  of  operation: 

(1)  Preparation  and  conduct  of  lesson 
plans  for  students  with  varying 
backgrounds  and  levels  of  experience 
and  ability; 

(2)  Evaluation  of  student  knowledge; 

(3)  Ground  instructor  responsibilities; 
and 

(4)  Effective  analysis  and  correction  of 
common  student  errors. 

(b)  Except  for  a  person  who  holds  a 
flight  instructor  certificate,  a  person 
must  present  a  ground  school  lesson  on 
a  pilot  aeronautical  knowledge  area 
topic  that  is  appropriate  to  the  rating 
sought  as  part  of  the  practical  test; 


(c)  The  ground  training  required  by 
paragraph  (a)  of  this  section  must  be 
given  by  a  flight  instructor  or  ground 
instructor  who  meets  the  requirements 
of  §  61.183  or  §  61.213  of  this  part;  and 

(d)  The  practical  test  for  a  ground 
instructor  certificate  and  rating  must  be 
administered  by  an  examiner. 

§61.219    Ground  Instructor  records. 

(a)  A  ground  instructor  must  record 
the  following  information  in  a  person's 
logbook  or  training  record  to  whom  that 
instructor  gives  ground  training,  and 
must  sign  diat  logbook  or  training 
record  entry: 

(1)  The  amount  of  time  of  the  lesson; 

(2)  The  date  the  training  was  given; 
and 

(3)  The  topics  of  training  given. 

(b)  A  ground  instructor  must  maintain 
a  record  containing  the  following 
information: 

(1)  The  name  of  each  person  whose 
logbook  or  training  record  that  ground 
instructor  has  endorsed  for  satisfactory 
completion  of  a  course; 

(2)  The  name  of  each  person  whom 
that  groimd  instructor  has  endorsed  for 
a  knowledge  test  and  the  results  of  that 
knowledge  test; 

(3)  The  name  of  each  person  that 
ground  instructor  has  endorsed  or 
recommended  for  a  practical  test,  and 
the  date  of  the  endorsement  or 
recommendation;  and 

(4)  A  copy  of  the  training  syllabus  for 
each  person  that  instructor  trained. 

(c)  A  ground  instructor  must  retain 
the  records  required  by  this  section  for 
at  least  3  years  after  the  date  of  the 
endorsement. 

§  61 .221    Additional  ground  instructor 
ratings. 

(a)  Persons  who  apply  for  an 
additional  aircraft  category  rating  on 
their  ground  instructor  certificate,  must 
satisfactorily  accomplish  a  knowledge 
test  on  the  aeronautical  knowledge  areas 
listed  in  §  61.215(a)(2)  of  this  part,  that 
apply  to  the  aircraft  category  rating 
sought. 

(b)  Persons  v,?ho  apply  for  an 
instrument  rating  on  the  their  ground 
instructor  certificate  must  satisfactorily 
accomplish  a  knowledge  test  on  the 
aeronautical  knowledge  areas  listed  in 
§  31.215(a)(3)  of  this  part. 

§  f  1 .223    Ground  instructor  endorsements 
and  authorizations. 

Persons  who  hold  a  ground  instructor 
certificate,  are  authorized,  within  the 
ratings  on  their  ground  instructor 
certificate,  to  give  ground  training  on 
the  aeronautical  knowledge  areas  and 
the  endorsements  for  the  training, 
required  for  the  following  pilot,  flight 


instructor,  and  ground  instructor 
certificates  and  ratings  that  are  issued 
under  this  part: 

(a)  Student  pilot  certificate; 

(b)  Recreational  pilot  certificate; 

(c)  Private  pilot  certificate; 

(d)  Commercial  pilot  certificate; 

(e)  Airline  transport  pilot  certificate; 

(f)  Flight  instructor  certificate; 

(g)  Ground  instructor  certificate; 
(h)  Additional  aircraft  rating; 

(i)  Instrument  rating; 

(j)  Flight  review  requirement  of  this 
part;  and 

(k)  Recommendation  for  knowledge 
tests. 

§61.225    Recency  of  experience  for  a 
holder  of  a  ground  instructor  cefUficate. 

A  person's  groimd  instructor 
certificate  remains  current  for  providing 
ground  training  for  airman  certification 
purposes,  provided  that  person  has: 

(a)  Given  another  person  ground 
training  and  has  endorsed  that  person 
for  a  knowledge  or  practical  test  within 
the  preceding  12  calendar  months;  or 

(b)  Received  an  endorsement  fi-om  an 
authorized  flight  or  ground  instructor, 
which  states  that  the  person  has 
demonstrated  satisfactory  competence 
in  the  knowledge  and  proficiency 
requirements  listed  in  §§61.215  and 
61.217,  that  apply  to  the  ground 
instructor  ratings  held. 

§  61 .227    Conversion  to  current  ground 
instructor  ratings. 

(a)  General.  A  person  who  holds  a 
ground  instructor  certificate  that  does 
not  bear  the  new  ground  instructor 
ratings  listed  in  §61. 5(d)  of  this  part: 

(1)  May  not  exercise  the  privileges  of 
that  certificate  after  (insert  date  2  years 
after  the  effective  date  of  the  final  rule]; 
and 

(2)  Prior  to  (insert  date  2  years  after 
the  effective  date  of  the  final  rule],  that 
person  may  convert  an  old  ground 
instructor  certificate  and  ratings  in 
accordance  with  the  provisions 
authorized  in  paragraphs  (b)  through  (e) 
of  this  section,  as  appropriate. 

(b)  The  holder  of  a  ground  instructor 
certificate  with  a  basic  rating  may 
exchange  that  ground  instructor 
certificate  for  a  ground  instructor 
certificate  with  an  airplane  category 
rating. 

(c)  The  holder  of  a  groimd  instructor 
certificate  with  an  advanced  rating  may 
exchange  that  ground  instructor 
certificate  for  a  ground  instructor 
certificate  with  an  airplane  category 
rating. 

(d)  The  holder  of  a  ground  instructor 
certificate  with  an  advanced  and 
instrument  rating  may  exchange  that 
ground  instructor  certificate  for  a 


ground  instructor  certificate  with  an 
airplane  category  rating  and  instrument 
rating. 

(e)  The  holder  of  a  ground  instructor 
certificate  who  also  holds  a  flight 
instructor  certificate  may  exchange  that 
ground  instructor  certificate  for  a 
ground  instructor  certificate  with  the 
aircraft  categories  or  instrument  rating 
held  on  the  flight  instructor  certificate. 

PART  141— PILOT  SCHOOLS 

4.  Part  141  is  revised  to  read  as 
follows: 

Subpart  A— General 

Oct.. 

141.1    Applicability. 

141.3    Certificate  required. 

141.5    Requirements  for  a  pilot  school 

certificate. 
141.7    Provisional  pilot  school  certificate. 
141.9    Examining  authority. 
141.11    Pilot  school  ratings. 
141.13    Application  for  issuance, 

amendment,  or  renewal. 
141.15    Location  of  facilities. 

141.17  Duration  of  certificates  and 
examining  authority. 

141.18  Carriage  of  narcotic  drugs, 
marihuana,  and  depressant  or  stimulant 
drugs  or  substances. 

141.19  Display  of  certificate. 
141.21    Inspections. 

141.23  Advertising  limitations. 

141.25  Business  office  and  operations  base. 

141.27  Renewal  of  certificates  and  ratings. 

141.29  (Reserved.) 

Subpart  B— Personnel,  Aircraft,  and 
Facilities  Requirements 

141.31  Applicability. 

141.33  Personnel. 

141.35  Chief  instructor  qualifications. 

141.36  Assistant  chief  instructor 
qualifications. 

141.37  Checlc  instructor  qualifications. 

141.38  Airports. 

141.39  Aircraft. 

141.41    Flight  training  devices  and  training 

aids. 
141.43    Pilot  briefing  areas. 
141.45    Ground  training  fecilities. 

Subpart  C— Training  Course  Outline  and 
Curriculum 

141.51    Applicability. 

141.53    Approval  procedures  for  a  training 

course:  General. 
141.55    Training  course:  Contents. 
141.57    Special  curricula. 


Subpart  D— Examining  Authority 

141.61     Applicability. 

141.63    Examining  authority  qualification 

requirements. 
141.65    Privileges. 
141.67    Limitations  and  reports. 

Subpart  E— Operating  Rules 

141.71 
141.73 
141.75 
141.77 

Applicability. 

Privileges. 

Aiiuaft  requirements. 

Limitations. 

141.79 

Flight  training. 

141.81  Ground  training. 

141.83  Quality  of  training. 

141.85  Chief  instructor  responsibilities. 

141.87  Change  of  chief  instructor. 

141.89  Maintenance  of  personnel,  facilities, 

and  equipment. 

141.91  Satellite  bases. 

141.93  Enrollment. 

141.95  Graduation  certificate. 

Subpart  F— Records 

141.101    Training  records. 

Appendix  A— Recreational  Pilot  Certification 

Course 
Appendix  B— Private  Pilot  Certification 

Course 
Appendix  C — Instrument  Rating  Course 
Appendix  D— Commercial  Pilot  Certification 

Course 
Appendix  E— Airline  Transport  Pilot 

Certification  Course 
Appendix  F— Flight  Instructor  Certification 

Course 
Appendix  G — Flight  Instructor  Instrument 

(Aircraft  Category  and  Class) 

Certification  Course 
Appendix  H— Ground  Instructor  Certification 

Course 
Appendix  I— Additional  Aircraft  Category  or 

Class  Rating  Course 
Appendix  J— Aircraft  Type  Rating  Course,  for 

other  than  an  airline  transport  pilot 

certificate 
Appendix  K — Special  Preparation  Courses 
Appendix  L— Pilot  Ground  School  Courses 

Authority:  49  U.S.C.  106(g),  40101-40104, 
40109.  40113,  44701-44703,  44707,  44709, 
44711,  45102-45103.  45106,  and  45301- 
45302. 

Subpart  A— General 

§141.1    Applicability. 
This  part  prescribes: 

(a)  The  requirements  for  issuing  pilot 
school  certificates,  provisional  pilot 
school  certificates,  and  associated 
ratings;  and 

(b)  The  general  operating  rules 
applicable  to  a  holder  of  a  certificate  or 
rating  specified  in  paragraph  (a)  of  this 
section. 

§141.3    Certificate  required. 

No  person  may  operate  as  a 
certificated  pilot  school  without,  or  in 
violation  of,  a  pilot  school  certificate  or 
provisional  pilot  school  certificate 
issued  under  this  part. 

§141.5    Requirements  for  a  pilot  school 
certificate. 

An  applicant  that  meets  the 
requirements  of  this  section  may  be 
issued  a  pilot  school  certificate  with 
associated  ratings  if: 

(a)  The  applicant  completes  the 
application  for  a  pilot  school  certificate 
on  a  form  and  in  a  manner  as  prescribed 
by  the  Administrator. 

(b)  The  applicant  holds  a  provisional 
pilot  school  certificate,  issued  under 
this  part,  for  at  least  24  calendar  months 
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preceding  the  month  in  which  the 
application  for  a  pilot  school  certificate 
is  made. 

(c)  The  applicant  meets  the  applicable 
requirements  of  subparts  A  through  C  of 
this  part  for  the  school  ratings  sought. 

(d)  The  applicant  trained  and 
recommended  for  pilot  certification  and 
rating  tests,  within  24  calendar  months 
preceding  the  month  the  application  is 
made  for  the  pilot  school  certificate,  at 
least  10  students  for: 

(1)  A  knowledge  or  practical  test  for 
a  pilot  certificate,  fbght  instructor 
certificate,  ground  instructor  certificate, 
or  an  additional  rating,  with  such 
quality  of  training  that  at  least  80 
percent  of  those  applicants  were 
successful  on  the  first  attempt  on  a  test 
that  was  conducted  by  an  FAA 
inspector,  or  an  examiner  who  is  not  an 
employee  of  the  school;  or 

(2)  An  end-of-course  test  for  a  training 
course  specified  in  appendix  K  of  this 
part. 

$  1 41 .7    Provisional  pilot  scliool  certificate. 

An  applicant  that  meets  the 
applicable  requirements  of  subparts  A, 
B,  and  C  of  this  part,  but  does  not  meet 
the  recent  training  activity  requirements 
of  §  141.5(d)  of  this  part,  may  be  issued 
a  provisional  pilot  school  certificate 
with  ratings. 

§141.9    Examining  autfwrity. 

An  applicant  is  issued  an  examining 
authority  for  its  pilot  school  certificate 
if  the  applicant  meets  the  requirements 
of  subpart  D  of  this  part. 

S 141 .1 1    Pilot  school  ratings. 

(a)  The  ratings  listed  in  paragraph  (b) 
of  this  section  may  be  issued  to  an 
applicant  for  a: 

(1)  Pilot  school  certificate,  provided 
the  applicant  meets  the  requirements  of 
§  141.5  of  this  part;  or 

(2)  Provisional  pilot  school  certificate, 
provided  the  applicant  meets  the 
requirements  of  §  141.7  of  this  part. 

(b)  The  following  are  courses  the 
school  is  authorized  to  conduct: 

(1)  Certification  and  rating  courses. 
(i)  Recreational  pilot  course. 

(ii)  Private-  pilot  course. 

(iii)  Commercial  pilot  course. 

(iv)  Instrument  rating  course. 

(v)  Airline  transport  pilot  course. 

(vi)  Flight  instructor  course. 

(vii)  Flight  instructor  instrument 
course. 

(viii)  Ground  instructor  course. 

(ix)  Additional  aircraft  category  or 
class  rating  course. 

(x)  Aircraft  type  rating  course. 

(2)  Special  preparation  courses. 
(i)  Pilot  refresher  course. 

(ii)  Flight  instructor  refresher  course. 


(iii)  Groimd  instructor  refresher 
course. 

(iv)  Agricultural  aircraft  operations 
coiu^e. 

(v)  Rotorcraft  external-load  operations 
course. 

(vi)  Special  operations  course. 

(vii)  Test  pilot  course. 

(3)  Pilot  ground  school  courses. 

§141.13   Application  for  issuance, 
amendment,  or  renawal. 

(a)  Application  for  an  original 
certificate  and  rating,  for  an  additional 
rating,  or  for  the  renewal  of  a  certificate 
under  this  part  is  made  on  a  form  and 
in  a  manner  prescribed  by  the 
Administrator. 

(b)  Application  for  the  issuance  or 
amendment  of  a  certificate  or  rating 
must  be  accompanied  by  two  copies  of 
each  proposed  training  coiuse 
ciuriculum  for  which  approval  is 
sought. 

§141.15    Location  of  facilities. 

The  holder  of  a  pilot  school  certificate 
or  a  provisional  pilot  school  certificate 
may  have  a  base  or  other  facilities 
located  outside  the  United  States, 
provided  the  Administrator  determines 
the  location  of  the  base  and  facifities  at 
that  place  are  needed  for  the  training  of 
students  who  are  citizens  of  the  United 
States. 

§141.17    Duration  of  certificate  and 
examining  authority. 

(a)  Unless  surrendered,  suspended, 
revoked,  or  otherwise  terminated,  a 
pilot  school's  or  a  provisional  pilot 
school's  certificate  expires: 

(1)  On  the  last  day  of  the  24th 
calendar  month  from  the  month  the 
certificate  was  issued; 

(2)  Except  as  provided  in  paragraph 
(b)  of  this  section,  on  the  date  that  any 
change  in  ownership  of  the  school; 

(3)  On  the  date  of  any  change  in  the 
facilities  upon  which  the  school's 
certificate  is  based; 

(4)  Upon  notice  by  the  Administrator 
that  the  school  has  failed  for  more  than 
60  days  to  maintain  the  facilities, 
aircraft,  or  personnel  required  for  any 
one  of  the  school's  approved  training 
courses;  or 

(5)  Whenever  the  Administrator 
determines  a  school  has  not  acted  in 
good  faith  with  a  student  with  whom 
the  school  has  a  contractual  ag^ment 
to  provide  training. 

(b)  A  change  in  the  ownership  of  a 
pilot  school  or  provisional  pilot  school 
does  not  terminate  that  school's 
certificate,  if  within  30  days  after  the 
date  that  any  change  in  ovmership  of 
the  school  occiirs: 


(1)  AppUcation  is  made  for  an 
appropriate  amendment  to  the 
certificate;  and 

(2)  No  change  in  the  facilities, 
personnel,  or  approved  training  courses 
is  involved. 

(c)  An  examining  authority  issued  to 
the  holder  of  a  pilot  school  certificate 
expires  on  the  date  that  the  pilot  school 
certificate  expires,  or  is  siurendered, 
suspended,  revoked,  or  otherwise 
terminated. 

§  141 .18    Carriage  of  narcotic  drugs, 
marijuana,  and  depressant  or  stimulant 
drugs  or  substances. 

If  the  holder  of  a  certificate  issued 
under  this  part  permits  any  aircraft 
owned  or  leased  by  that  holder  to  be 
engaged  in  any  operation  that  the 
certificate  holder  has  knowledge  of 
being  in  violation  of  §  91.19(a)  of  this 
chapter,  that  operation  is  a  basis  for 
suspending  or  revoking  the  certificate. 

§141.19    Display  of  certificate. 

(a)  Each  holder  of  a  pilot  school 
certificate  or  a  provisional  pilot  school 
certificate  must  display  that  certificate 
in  a  place  in  the  school  that  is  normally 
accessible  to  the  public  and  is  not 
obscured. 

(b)  A  certificate  must  be  made 
available  for  inspection  upon  request 
by: 

(1)  The  Administrator; 

(2)  An  authorized  representative  of 
the  National  Transportation  Safety 
Board;  or 

(3)  A  Federal,  state,  or  local  law 
enforcement  officer. 

§141.21    inspections. 

Each  holder  of  a  certificate  issued 
under  this  part  must  allow  the 
Administrator  to  inspect  its  personnel, 
facilities,  equipment,  and  records  to 
determine  the  certificate  holder's: 

(a)  Eligibility  to  hold  its  certificate; 

(b)  Compliance  with  the  Federal 
Aviation  Act  of  1958,  as  amended;  and 

(c)  Compliance  with  the  Federal 
Aviation  Regulations. 

§141.23    Advertising  limitations. 

(a)  The  holder  of  a  pilot  school 
certificate  or  a  provisional  pilot  school 
certificate  may  not  make  any  statement 
relating  to  its  certification  and  ratings 
which  is  false  or  designed  to  mislead 
any  person  contemplating  enrollment  in 
that  school. 

(b)  The  holder  of  a  pilot  school 
certificate  or  a  provisional  pilot  school 
certificate  may  not  advertise  that  the 
school  is  certificated  unless  it  clearly 
differentiates  between  courses  that  have 
been  approved  under  part  141  of  this 
chapter  and  those  that  have  not  been 
approved  under  part  141  of  this  chapter. 
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(c)  The  holder  of  a  pilot  school 
certificate  or  a  provisional  pilot  school 
csertificate  must  promptly  remove: 

(1)  From  vacated  premises  all  signs 
indicating  that  the  school  was 
certificated  by  the  Administrator  when 
relocated;  or 

(2)  All  indications  (including  signs), 
wherever  located,  that  the  school  is 
oertificated  by  the  Administrator  when 
its  certificate  has  expired  or  has  been 
surrendered,  suspended,  or  revoked,  or 
otherwise  terminated. 

§  1 41 .25    Business  office  and  operations 

(a)  Each  holder  of  a  pilot  school  or  a 
provisional  pilot  school  certificate  must 
maintain  a  principal  business  office 
with  a  mailing  address  in  the  name 
shown  on  its  certificate. 

(1)  The  facilities  and  equipment  at  the 
principal  business  office  must  be 
adequate  to  maintain  the  files  and 
records  required  to  operate  the  business 
of  the  school. 

(2)  The  principal  business  office  may 
not  be  shared  with,  or  used  by,  another 
pilot  school. 

(b)  Before  changing  the  location  of  the 
principal  business  office  or  the 
operations  base,  each  certificate  holder 
must  notify  the  FAA  Flight  Standards 
District  Office  having  jurisdiction  over 
the  area  of  the  new  location,  and  the 
notice  must  be: 

(1)  Submitted  in  writing  at  least  30 
days  before  the  change  of  location;  and 

(2)  Accompanied  by  any  amendments 
needed  for  the  certificate  holder's 
approved  training  course  outline. 

(c)  A  certificate  holder  may  conduct 
training  at  an  operations  base  other  than 
the  one  specified  in  its  certificate,  if  the: 

(1)  Administrator  has  inspected  and 
approved  the  base  for  use  by  the 
certificate  holder;  and 

(2)  Coiu^e  of  training  and  any  needed 
amendments  thereto  have  been 
approved  for  use  at  that  base. 

§  141 .27    Renewal  of  certificates  and 
ratings. 

(a)  Pilot  school. 

(1)  A  pilot  school  may  apply  for 
renewal  of  its  school  certificate  and 
ratings  within  30  days  preceding  the 
month  the  pilot  school  certificate 
expires,  provided  the  school  meets  the 
requirements  prescribed  in  paragraph 
(a)(2)  of  this  section  for  renewal  of  its 
certificate  and  ratings. 

(2)  A  pilot  school  may  have  its  school 
certificate  and  ratings  renewed  for  an 
additional  24-calendar  months,  if  the 
Administrator  determines  that  school 
meets  the  following  requirements: 

(i)  The  personnel  meet  the 
requirements  of  this  part; 


(ii)  The  aircraft  meet  the  requirements 
of  this  part; 

(iii)  The  facility  and  airport  meet  the 
requirements  of  this  part; 

(iv)  The  approved  training  courses 
meet  the  requirements  of  this  part; 

(v)  The  training  records  meet  the 
requirements  of  this  part;  and 

(vi)  The  recent  training  activity  and 
training  quality  requirements  of 
§  141.5(d)  of  this  part. 

(3)  A  pilot  school  that  does  not  meet 
the  renewal  requirements  in  paragraph 
(a)(2)  of  this  section,  may  apply  for  a 
provisional  pilot  school  certificate  if  the 
school  meets  the  requirements  of  §  141.7 
of  this  part. 

(b)  Ptovisional  pilot  school. 

(1)  Except  as  provided  in  paragraph 
(b)(3)  of-this  section,  a  provisional  pilot 
school  may  not  have  its  provisional 
pilot  school  certificate  or  the  ratings  on 
that  certificate  renewed. 

(2)  A  provisional  pilot  school  may 
apply  for  a  pilot  school  certificate  and 
associated  ratings  provided  that  school 
meets  the  requirements  of  §  141.5  of  this 
part. 

(3)  A  former  provisional  pilot  school 
may  apply  for  another  provisional  pilot 
school  certificate  provided  180  days 
have  elapsed  since  its  last  provisional 
pilot  school  certificate  expired. 

§141.29    [Reserved] 

Subpart  B— Personnel,  Aircraft,  and 
Facilities  Requirements 

§141.31    Applicability. 

(a)  This  subpart  prescribes: 

(1)  The  personnel  and  aircraft 
requirements  for  a  pilot  school 
certificate  or  a  provisional  pilot  school 
certificate;  and 

(2)  The  facilities  and  airport  required 
by  a  pilot  school  or  provisional  pilot 
school  on  a  continuous  use  basis. 

(b)  As  used  in  the  subpart,  to  have 
continuous  use  of  a  facility  including  an 
airport,  the  school  must  have: 

(1)  Ownership  of  the  facility  and 
airport  for  at  least  6-calendar  months  at 
the  time  of  application  for  initial 
certification  and  also  on  the  date  of 
renewal  of  the  school's  certificate;  or 

(2)  A  written  lease  agreement  of  the 
facility  and  airport  for  at  least  6- 
calendar  months  at  the  time  of 
application  for  initial  certification  and 
also  on  the  date  of  renewal  of  the 
school's  certificate. 

§141.33    Personnel. 

(a)  An  applicant  for  a  pilot  school  or 
for  a  provisional  pilot  school  certificate 
must  meet  the  following  personnel 
requirements: 

(1)  Each  applicant  must  have 
adequate  personnel,  authorized 


instructors,  and  a  chief  instructor  for 
each  approved  training  course,  who  are 
qualified  and  competent  to  perform  the 
duties  to  which  they  are  assigned. 

(2)  Each  applicant  must  have 
dispatchers,  aircraft  handlers,  line  and 
service  personnel,  and  instructors,  who 
are  instructed  in  the  procedures  and 
responsibilities  of  that  person's 
employment. 

(3)  Each  applicant  must  have 
instructors  who  hold  the  ground  or 
flight  instructor  certificates,  as 
applicable,  in  the  category  and  class  of 
aircraft  for  the  approved  training  course 
and  aircraft. 

(b)  An  applicant  for  a  pilot  school 
certificate  or  for  a  provisional  pilot 
school  certificate  must  designate  a  chief 
instructor  for  each  of  the  school's 
approved  training  courses,  who  must 
meet  the  requirements  of  §  141.35  of  this 
part. 

(c)  When  necessary,  an  applicant  for 
a  pilot  school  certificate  or  for  a 
provisional  pilot  school  certificate  may 
designate  a  person  to  be  an  assistant 
chief  instructor  for  an  approved  training 
course,  provided  that  person  meets  the 
requirements  of  §  141 .36  of  this  part. 

(d)  A  pilot  school  and  a  provisional 
pilot  school  may  designate  a  person  to 
be  a  check  instructor  for  conducting 
student  stage  checks,  end-of-course 
tests,  and  instructor  proficiency  checks, 
provided: 

(1)  That  person  meets  the 
requirements  of  §  141.37  of  this  part; 
and 

(2)  That  school  has  a  student 
enrollment  of  at  least  50  students  at  the 
time  designation  is  sought. 

(e)  A  person,  as  listed  in  this  section, 
may  serve  in  more  than  one  position  for 
a  school,  provided  that  person  is 
qualified  for  each  position. 

§141.35    Ctiief  instructor  qualifications. 

(a)  To  be  eligible  for  a  designation  as 
a  chief  instructor  for  a  course  of 
training,  a  person  must  meet  the 
following  requirements: 

(1)  Hold  a  commercial  pilot  or  an 
airline  transport  pilot  certificate  and  a 
flight  instructor  certificate,  and  those 
certificates  must  contain  the  appropriate 
aircraft  category,  class,  and  instrument 
rating  for  the  category  and  class  of 
aircraft  used  in  the  course; 

(2)  Meet  the  pilot-in-command  recent 
flight  experience  requirements  of 
§61.57  of  this  chapter; 

(3)  Satisfactorily  accomplish  a 
knowledge  test  on  teaching  methods, 
applicable  provisions  of  the  Airman's 
Information  Manual,  parts  61,  91,  and 
141  of  this  chapter,  and  the  objectives 
and  approved  course  completion 
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standards  of  the  course  for  which  the 
person  seeks  to  obtain  desimation; 

(4)  Satisfactorily  accomplish  a 
proficiency  test  on  instructional  skills 
emd  ability  to  train  students  on  the  flight 
procedures  and  maneuvers  appropriate 
to  the  course: 

(5)  Except  for  a  course  of  training  for 
gliders,  balloons,  or  airships,  the  chief 
instructor  must  meet  the  applicable 
requirements  in  paragraphs  (b),  (c).  and 
(d)  of  this  section: 

(6)  A  chief  instructor  for  a  course  of 
training  for  gliders  or  balloons  is  only 
required  to  have  40  percent  of  the  hours 
required  in  paragraphs  (b)  and  (d)  of  this 
section:  and 

(7)  A  chief  instructor  for  a  course  of . 
training  for  airships  is  only  required  to 
have  40  percent  of  the  hours  required  in 
paragraphs  (b).  (c),  and  (d)  of  this 
section. 

(b)  hi  addition,  for  a  course  of  training 
leading  to  the  issuance  of  a  private  pilot 
certificate  or  rating,  a  chief  instructor 
must  have: 

(1)  At  least  1,000  hours  as  pilot  in 
command:  and 

(2)  Primary  flight  training  experience, 
acquired  as  either  an  authorized  flight 
instructor  or  an  instructor  in  a  military 
pilot  primary  flight  training  program,  or 
a  combination  thereof,  consisting  of  at 
least: 

(i)  Two  years  and  a  total  of  500  flight 
ho\u^:  or 
(ii)  1,000  flight  hours. 

(c)  For  a  course  of  training  leading  to 
the  issuance  of  an  instrument  rating  or 
a  rating  with  instrument  privileges,  a 
chief  instructor  must  have: 

(1)  At  least  100  hours  of  flight  time 
under  actual  or  simulated  instrument 
conditions: 

(2)  At  least  1,000  hours  as  pilot  in 
command:  and 

(3)  Instrument  flight  instructor 
experience,  acquired  as  either  an 
authorized  flight  instructor-instrument 
or  an  instructor  in  a  military  pilot  basic 
or  instrument  flight  training  program,  or 
a  combination  thereof,  consisting  of  at 
least — 

(i)  Two  years  and  a  total  of  250  flight 
hours:  or 
(ii)  400  flight  hours. 

(d)  For  a  coiu-se  of  training  other  than 
those  that  lead  to  the  issuance  of  a 
private  pilot  certificate  or  rating,  or  an 
instrument  rating  or  a  rating  with 
instrument  privileges,  a  chief  instructor 
must  have: 

(1)  At  least  2,000  hours  as  pilot  in 
command;  and 

(2)  Flight  training  experience, 
acquired  as  either  an  authorized  flight 
instructor  or  an  instructor  in  a  military 
pilot  primary  or  basic  flight  training 
program  or  a  combination  thereof, 
consisting  of  at  least — 


(i)  Three  years  and  a  total  of  1.000 
flight  hours:  or 
(ii)  1,500  flight  hoius. 

§  1 41 .36    Assistant  chief  instructor 
qualifications. 

(a)  To  be  eligible  for  a  designation  as 
an  assistant  chief  instructor  for  a  course 
of  training,  a  person  must  meet  the 
following  requirements: 

(1)  Hold  a  commercial  pilot  or  an 
airline  transport  pilot  certificate  and  a 
flight  instructor  certificate,  and  those 
certificates  must  contain  the  appropriate 
aircraft  category,  class,  and  instrument 
rating  for  the  category  and  class  of 
aircraft  used  in  the  course; 

(2)  Meet  the  pilot-in-command  recent 
flight  experience  requirements  of 

§  61.57  of  this  chapter; 

(3)  Satisfactorily  accomplish  a 
knowledge  test  on  teaching  methods, 
applicable  provisions  of  the  Airman's 
Information  Manual,  parts  61,  91,  and 
141  of  this  chapter,  and  the  objectives 
and  approved  course  completion 
standards  of  the  course  for  which  the 
person  seeks  to  obtain  designation; 

(4)  Satisfactorily  accomplish  a 
proficiency  test  on  the  flight  procedures 
and  maneuvers  appropriate  to  that 
course:  and 

(5)  Meet  the  applicable  requirements 
in  paragraphs  (b),  (c).  and  (d)  of  this 
section.  However,  an  assistant  chief 
instructor  for  a  course  of  training  for 
gliders,  free  balloons  or  airships  is  only 
required  to  have  40  percent  of  the  hours 
required  in  paragraphs  (b)  and  (c)  of  this 
section. 

(b)  For  a  course  of  training  leading  to 
the  issuance  of  a  private  pilot  certificate 
or  rating,  an  assistant  chief  instructor 
must  have: 

(1)  At  least  500  hours  as  pilot  in 
command:  and 

(2)  Primary  flight  training  experience, 
acquired  as  either  an  authorized  flight 
instructor  or  an  instructor  in  a  military 
pilot  primary  flight  training  program,  or 
a  combination  thereof,  consisting  of  at 
least — 

(i)  One  year  and  a  total  of  250  flight 
hoiu^;  or 
(ii)  500  flight  hours. 

(c)  For  a  course  of  training  leading  to 
the  issuance  of  an  instnmient  rating  or 
a  rating  with  instrument  privileges,  an 
assistant  chief  flight  instructor  must 
have: 

(1)  At  least  50  hours  of  flight  time 
under  actual  or  simulated  instrument 
conditions: 

(2)  At  least  500  hours  as  pilot  in 
command:  and 

(3)  Instnunent  flight  instructor 
experience,  acquired  as  either  an 
authorized  flight  instructor-instrument 
or  an  instructor  in  a  military  pilot  basic 


or  instrument  flight  training  program,  or 
a  combination  thereof,  consisting  of  at 
least — 

(i)  One  year  and  a  total  of  125  flight 
hours:  or 

(ii)  200  flight  hours. 

(d)  For  a  course  of  training  other  than 
those  that  lead  to  the  issuance  of  a 
private  pilot  certificate  or  rating,  or  an 
instrument  rating  or  a  rating  with 
instrument  privileges,  an  assistant  chief 
instructor  must  have: 

(1)  At  least  1,000  hours  as  pilot  in 
command:  and 

(2)  Flight  training  experience, 
acquired  as  either  an  authorized  flight 
instructor  or  an  instructor  in  a  military 
pilot  primary  or  basic  flight  training 
program  or  a  combination  thereof, 
consisting  of  at  least — 

(i)  One  and  one  half  years  and  a  total 
of  500  flight  hours;  or 
(ii)  750  flight  hours. 

§  141 .37    Check  instructor  qualifications. 

(a)  To  be  designated  as  a  check 
instructor  for  conducting  student  stage 
checks  and  end-of-course  tests  and 
instructor  proficiency  checks  under  this 
part,  a  person  must  meet  the  eligibility 
reauirements  of  this  section: 

(1)  For  checks  and  tests  that  relate  to 
either  flight  or  ground  training,  the 
person  must  satisfactorily  accomplish  a 
test,  ^ven  by  the  chief  instructor,  on — 

(i)  Teaching  methods; 

(ii)  Applicaole  provisions  of  the 
"Airman's  Information  Manual,"  parts 
61,  91,  and  141  of  this  chapter;  and 

(iii)  The  objectives  and  course 
completion  standards  of  the  approved 
training  course  for  the  designation 
sou^t. 

(2)  For  checks  and  tests  that  relate  to 
a  flight  training  course,  the  person 
must — 

(i)  Meet  the  requirements  in 
paragraph  (a)(1)  of  this  section; 

(ii)  Hold  a  commercial  pilot  or  an 
airline  transport  pilot  certificate  and  a 
flight  instructor  certificate,  and  those 
certificates  must  ccmtain  the  appropriate 
aircraft  category,  class,  and  instrument 
rating  for  the  category  and  class  of 
aircraft  used  in  the  course; 

(iii)  If  the  flight  training  course  is  for 
a  rating  in  other  than  a  glider  or  free 
balloon,  hold  at  least  a  current  second- 
class  medical  certificate  issued  in 
accordance  with  part  67  of  this  chapter; 

(iv)  If  the  flight  training  course  is  for 
a  rating  in  a  glider  or  free  balloon, 
present  a  signed  and  dated  statement  by 
the  person  certifying  that  the  person  has 
no  known  medical  defects  that  makes 
the  person  unable  to  pilot  a  glider  or 
free  balloon; 

(v)  Meet  the  pilot-in-command  recent 
flight  experience  requirements  of 
§  61.57  of  this  chapter:  and 
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(vi)  Satisfactorily  accomplish  a 
proficiency  test,  given  by  the  chief 
instructor,  on  the  flight  procedures  and 
maneuvers  of  the  approved  training 
course  for  the  designation  sought. 

(3)  For  checks  and  tests  that  relate  to 
grotmd  training,  the  person  must — 

(i)  Meet  the  requirements  in 
paragraph  (a)(1)  of  this  section;  and 

(ii)  Hold  a  current  flight  instructor 
certificate  or  groimd  instructor 
certificate  with  ratings  appropriate  to 
the  category  and  class  of  aircraft  used  in 
the  coiuse. 

(b)  A  person  who  meets  the  eligibility 
requirements  in  paragraph  (a)  of  Siis 
section  must: 

(1)  Be  designated,  in  vmting,  by  the 
chief  instructor  to  conduct  student  stage 
checks  and  end-of-course  tests  and 
instructor  proficiency  checks;  and 

(2)  Be  approved  by  the  FAA  Flight 
Standards  District  Office  having 
jurisdiction  over  the  school. 

(c)  A  check  instructor  may  not 
conduct  a  stage  check  or  an  end-of- 
course  test  of  any  student: 

(1)  For  whom  the  check  instructor  has 
served  as  the  principal  instructor:  or 

(2)  Whom  the  check  instructor  has 
recommended  for  a  stage  check  or  end- 
of-course  test. 

§141.38    Airports. 

(a)  An  applicant  for  a  pilot  school 
certificate  or  a  provisional  pilot  school 
certificate  must  show  that  it  has 
continuous  use  of  each  airport  at  which 
training  flights  originate. 

(b)  Each  airport  used  for  airplanes  and 
gliders  must  have  at  least  one  runway  or 
takeoff  area  that  allows  training  aircraft 
to  make  a  normal  takeoff  or  landing 
under  the  following  conditions  at  the 
aircraft's  maximum  certificated  takeoff 
gross  weight: 

(1)  Under  calm  wind  conditions  of  not 
more  than  five  miles  per  hour; 

(2)  At  temperatures  equal  to  the  mean 
high  temperature  for  the  hottest  month 
of  the  year  in  the  operating  area; 

(3)  If  applicable,  with  the  powerplant 
operation  and  landing  gear  and  flap 
operation  recommended  by  the 
manufacturer;  and 

(4)  In  the  case  of  a  takeoff— 

(i)  With  smooth  transition  from  liftoff 
to  the  best  rate  of  climb  speed  without 
exceptional  piloting  skills  or 
techniques;  and 

(ii)  Clearing  all  obstacles  in  the  takeoff 
flight  path  by  at  least  50  feet. 

(c)  Each  airport  must  have  a  wind 
direction  indicator  that  is  visible  from 
the  ends  of  each  runway  at  ground  level; 

(d)  Each  airport  must  have  a  traffic 
direction  indicator  when: 

(1)  The  airport  does  not  have  an 
operating  control  tower;  and 


(2)  UNICOM  advisories  are  not 
available. 

(e)  Except  as  provided  in  paragraph  (f) 
of  this  section,  each  airport  used  for 
night  training  flights  must  have  . 
permanent  runway  lights;  and 

(f)  An  airport  used  for  night  training 
flights  in  seaplanes  is  permitted  to  use 
adequate  non-permanent  lighting  or 
shoreline  hghting,  if  approved  by  the 
Administrator. 

§141.39    Aircraft 

(a)  An  apphcant  for  a  pilot  school  or 
provisional  pilot  school  certificate,  and 
each  pilot  school  or  provisional  pilot 
school,  must  show  that  each  aircraft 
used  by  that  school  for  flight  training 
and  supervised  PIC  flights  meet  the 
following  requirements : 

(1)  Each  aircraft  must  be  registered  as 
a  civil  aircraft  of  the  United  States; 

(2)  Each  aircraft  must  be  certificated 
with  a  standard  airworthiness  certificate 
or  a  primary  airworthiness  certificate, 
unless  the  Administrator  determines 
that  due  to  the  nature  of  the  approved 
course,  an  aircraft  not  having  a  standard 
airworthiness  certificate  or  primary 
airworthiness  certificate  may  be  used; 

(3)  Each  aircraft  must  be  maintained 
and  inspected  in  accordance  with — 

(i)  The  requirements  of  subpart  E,  part 
91  of  this  chapter  that  apply  to  aircraft 
operated  for  hire;  and 

(ii)  An  inspection  program  for  each 
airframe,  aircraft  engine,  propeller, 
appliance,  and  component  part. 

14)  Each  aircraft  used  in  flight  training 
must  be  at  least  a  two-place  aircraft  with 
engine  power  controls  and  flight 
controls  that  can  be  easily  reached  and 
operated  in  a  normal  manner  from  both 
pilot  stations;  and 

(5)  Each  aircraft  used  in  a  course  for 
instrument  flight  training,  or  a  training 
course  requiring  the  demonstration  of 
instrument  skills,  must  be  equipped  and 
maintained  for  IFR  operations. 

(b)  The  inspection  program  required 
in  paragraph  (a)(3)  of  this  section  must 
be: 

(1)  A  current  inspection  program 
recommended  by  the  manufacturer; 

(2)  An  inspection  program  that  is 
currently  in  use  by  the  holder  of  a 
certificate  issued  under  part  121  or  part 
135  of  this  chapter:  or 

(3)  An  inspection  program  established 
by  the  applicant  and  approved  by  the 
Administrator. 

(c)  An  inspection  program  under 
paragraph  (b)(3)  of  this  section  must 
meet  the  following  requirements: 

(1)  The  program  is  approved  by  the 
FAA  Flight  Standards  District  Office 
having  jurisdiction  over  the  area  in 
which  the  applicant  is  based:  and 

(2)  That  program  is  submitted  in 
writing  and  consists  of  at  least — 


(i)  The  instructions  and  procedures 
for  the  conduct  of  inspections  for  the 
particular  make  and  model  aircraft, 
including  necessary  checks  and  tests; 

(ii)  The  instructions  and  procedures 
for  inspecting  the  parts  and  areas  of 
each  airframe,  aircraft  engine,  propeller, 
appliance,  and  component  part, 
including  survival  and  emergency 
equipment  required  to  be  inspected:  and 

(iii)  A  schedule  for  performing  the 
inspections  that  must  be  performed 
under  the  program  expressed  in  terms  of 
the  time  in  service,  calendar  time, 
number  of  system  operations,  or  any 
combination  of  these. 

§  141.41    Flight  training  devices  and 
training  aids. 

An  applicant  for  a  pilot  school  or  a 
provisional  pilot  school  certificate  must 
show  that  its  flight  training  devices  and 
training  aids  and  equipment  meet  the 
following  requirements: 

(a)  Flight  training  devices. 

(1)  Each  flight  training  device  used  to 
obtain  the  maximum  flight  training 
credit  allowed  for  flight  training  devices 
in  an  approved  pilot  training  course 
curriculum  must  have: 

(i)  An  enclosed  pilot's  station  or 
cockpit  that  accommodates  one  or  more 
flight  crewmembers; 

(ii)  Controls  to  stimulate  the  rotation 
of  the  flight  training  device  about  three 
axes; 

(iii)  The  minimum  instrumentation 
and  equipment  required  for  powered 
aircraft  in  §  91.205  of  this  chapter  for 
the  type  of  flight  operations  simulated; 

(iv)  For  VFR  instruction,  a  means  of 
simulating  visual  flight  conditions, 
including  motion  of  the  flight  training 
device,  or  projections,  or  models 
operated  by  the  flight  controls;  and 

(v)  For  IFR  instruction,  a  means  to 
record  the  flight  path  simulated  by  the 
flight  training  device. 

(2)  Flight  training  devices  other  than 
those  covered  under  paragraph  (a)(1)  of 
this  section  must  have: 

(i)  An  enclosed  pilot's  station  or 
cockpit  that  accommodates  one  or  more 
flight  crewmembers; 

(ii)  Controls  to  simulate  the  rotation  of 
the  flight  training  device  about  three 
axes;  and 

(iii)  The  minimum  instrumentation 
and  equipment  required  for  powered 
aircraft  in  §  91.205  of  this  chapter  for 
the  type  of  flight  operations  simulated. 

(b)  Training  aids  and  equipment. 
Each  training  aid,  including  any 
audiovisual,  mockup,  chart,  or  aircraft 
component  listed  in  the  approved 
training  course  outline,  must  be 
accurate  and  appropriate  to  the  coiuse 
for  which  it  is  used. 
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§141.43    Pilot  briefing  i 

(a)  An  applicant  for  a  pilot  school  or 
provisional  pilot  school  certificate  must 
show  that  the  applicant  has  the 
continuous  use  of  a  briefing  area  located 
at  each  airport  at  which  training  flights 
originate,  that  is: 

(1)  Adequate  to  shelter  students 
waiting  to  engage  in  their  training 
flights: 

(2)  Arranged  and  equipped  for  the 
conduct  of  pilot  briefings;  and 

(3)  Except  as  provided  in  paragraph 
(c)  of  this  section,  a  school  with  «i 
instrument  rating  or  commercial  pilot 
course  must  be  equipped  with  private 
landline  or  telephone  communication  to 
the  nearest  FAA  Flight  Service  Station. 

(b)  A  briefing  area  required  by 
paragraph  (a)  of  this  section  may  not  be 
used  by  the  applicant  if  H  is  available 
for  use  by  any  other  pilot  school  during 
the  period  it  is  required  for  use  by  the 
applicant. 

(c)  The  communication  equipment 
required  by  paragraph  (a)(3)  of  this 
section  is  not  required  if  the  briefing 
area  and  the  flight  service  station  are 
located  on  the  same  airport  and  are 
readily  accessible  to  each  other. 

§  141 .45    Ground  training  taciiities. 

An  applicant  for  a  pilot  school  or 
provisional  pilot  school  certificate  must 
show  that: 

(a)  Each  room,  training  booth,  or  other 
space  used  for  instructional  purposes  is 
heated,  lighted,  and  ventilated  to 
conform  to  local  building,  sanitation, 
and  health  codes;  and 

(b)  The  training  facility  is  so  located 
that  the  students  in  that  facility  are  not 
distracted  by  the  training  conducted  in 
other  rooms,  or  by  flight  and 
maintenance  operations  on  the  airport. 

Subpart  C— Tralr)ing  Course  Outline 
and  Curriculum 

§141.51    Applicability. 

This  subpart  prescribes  the 
curriculum  and  course  outline 
requirements  for  the  issuance  of  a  pilot 
school  or  provisional  pilot  school 
certificate  and  ratings. 

§  141 .53    Approval  procedures  for  a 
training  course:  Qeneral. 

(a)  General.  An  applicant  for  a  pilot 
school  or  provisional  pilot  school 
certificate  must  obtain  the 
Administrator's  approval  of  the  outline 
of  each  training  course  for  which 
certification  and  rating  is  sought. 

(b)  Application. 

(1)  An  application  for  the  approval  of 
an  initial  or  amended  training  course 
must  be  submitted  in  duplicate  to  the 
FAA  Flight  Standards  District  Office 


having  jurisdiction  over  the  area  where 
the  school  is  based. 

(2)  An  application  for  the  approval  of 
an  initial  or  amended  training  course 
must  bet  submitted  at  least  30  days 
before  any  training  under  that  course,  or 
any  amendment  thereto,  is  scheduled  to 
begin. 

(3)  An  application  for  amending  a 
training  course  must  be  accompanied  by 
two  copies  of  the  amendment. 

(c)  Effective  date. 

(1)  Until  [insert  date  one  year  after 
elective  date  of  the  final  rule]  an 
applicant  for  a  pilot  school  or 
provisional  pilot  school  certificate  may 
request  approval  of  the  training  courses 
listed  in  either  paragraph  (c)(1)  (i)  or  (ii) 
of  this  section. 

(i)  Pilot  school  rating  coiu^es: 

(A)  Private  pilot. 

(B)  Private  test  course. 

(C)  Instrument  rating. 

(D)  Commercial  pilot. 

(E)  Commercial  test  course. 

(F)  Additional  aircraft  rating. 

(G)  Pilot  ground  school. 

(H)  Flight  instructor  certification. 

(I)  Additional  flight  instructor  rating. 

(J)  Additional  instrument  rating. 

(K)  Airline  transport  pilot 
certification. 

(L)  Pilot  refresher  course. 

(M)  Agricultural  aircraft  operations 
course. 

(N)  Rotorcraft  external-load 
operations  course. 

(ii)  Pilot  school  rating  courses,  (insert 
effective  date): 

(A)  Recreational  pilot  courses. 

(B)  Private  pilot  courses. 

(C)  Commercial  pilot  courses. 

(D)  Instrument  rating  courses. 

(E)  Airline  transport  pilot  courses. 

(F)  Flight  instructor  courses. 
(C)  Flight  instructor  instrument 

courses. 
(H)  Ground  instructor  courses. 

(1)  Additional  aircraft  category  or  class 
rating  courses. 

(J)  Aircraft  type  rating  courses. 

(K)  Pilot  refresher  courses. 

(L)  Flight  instructor  refresher  courses. 

(M)  Ground  instructor  refresher 
courses. 

(N)  Agricultural  aircraft  operations 
course. 

(O)  Rotorcraft  external-load 
operations  course. 

(P)  Special  operations  course. 

(Q)  Test  pilot  course.  ^ 

(R)  Pilot  ground  school  courses. 

(2)  After  [insert  date  one  year  after 
effective  date  of  the  final  rule]  an 
applicant  for  a  pilot  school  or 
provisional  pilot  school  certificate  may 
only  request  approval  of  the  training 
courses  listed  in  paragraph  (c)(l)(ii)  of 
this  section. 


§  141 .55    Training  course:  Contents. 

(a)  Each  training  course  for  which 
approval  is  requested  must  meet  the 
minimum  curriculum  requirements  in 
accordance  with  the  appropriate 
appendix  of  this  part. 

(b)  Except  as  provided  in  paragraphs 
(d)  and  (e)  of  this  section,  each  training 
course  for  which  approval  is  requested    '^ 
must  meet  the  minimum  ground  and 
flight  training  time  requirements  in 
accordance  with  the  appropriate 
appendix  of  this  part. 

(c)  Each  training  course  for  which 
approval  is  requested  must  contain: 

(1)  A  description  of  each  room  used 
for  ground  training,  including  the 
room's  size  and  the  maximiun  number 
of  students  that  may  be  trained  in  the 
room  at  one  time; 

(2)  A  description  of  each  type  of 
audio- visual  aid,  projector,  tape 
recorder,  mockup,  aircraft  component, 
and  other  special  training  aids  used  for 
ground  training; 

(3)  A  description  of  each  flight 
training  device  used  for  training; 

(4)  A  listing  of  the  airports  at  which 
training  flights  originate  and  a 
description  of  the  facilities,  including 
pilot  briefing  areas  that  are  available  for 
use  by  the  school's  students  and 
personnel  at  each  of  those  airports; 

(5)  A  description  of  the  type  of  aircraft 
including  any  special  equipment  used 
for  each  phase  of  training; 

(6)  The  minimum  qualifications  and 
ratings  for  each  instructor  assigned  to 
ground  or  flight  training;  and 

(7)  A  training  syllabus  that  includes 
the  following  information: 

(i)  The  prerequisites  for  enrolling  in 
the  ground  and  flight  portion  of  the 
course  that  include  the  pilot  certificate 
and  rating  (if  required  by  this  part), 
medical  certificate  (if  required  by  this 
part),  training,  pilot  experience,  and 
pilot  knowledge; 

(ii)  A  detailed  description  of  each 
lesson,  including  the  lesson's  objectives, 
standards,  and  plaimed  time  for 
completion; 

(iii)  A  description  of  what  the  course 
is  expected  to  accomplish  with  regard  to 
student  learning; 

(iv)  The  expected  accomplishments 
and  the  standards  for  each  stage  of 
training;  and 

(v)  A  description  of  the  checks  and 
tests  to  be  used  to  measure  a  student's 
accomplishments  for  each  stage  of 
training. 

(d)  A  pilot  school  may  request  and 
receive  initial  approval  for  any  of  the 
training  courses  of  this  part  without 
specifying  the  minimimi  ground  and 
flight  training  time  requirements  of  this 
part,  provided  the  following  provisions 
are  met: 
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(1)  The  school  holds  a  pilot  school 
certificate  under  this  part  and  has  held 
that  certificate  for  a  period  of  at  least  24- 
consecutive  calendar  months  preceding 
the  month  of  the  request; 

(2)  The  school  requests  initial 
approval  for  no  longer  than  24-calendar 
months; 

(3)  In  addition  to  the  information 
required  by  paragraph  (c)  of  this  section, 
the  training  course  specifies  planned 
ground  and  flight  training  time 
reouirements  for  the  course; 

(4)  The  school  does  not  request  the 
training  course  to  be  approved  for 
examining  authority;  and 

(5)  The  practical  or  knowledge  test  for 
the  course  is  to  be  given  by — 

(i)  An  FAA  inspector;  or 
(ii)  An  examiner  who  is  not  an 
employee  of  the  school. 

(e)  A  certificated  pilot  school  may 
request  and  receive  final  approval  for 
any  of  the  training  courses  of  this  part 

I  vvithout  specifying  the  minimum 
ground  and  flight  training  time 
requirements  of  this  part,  provided  the 
following  conditions  are  met: 

(1)  The  school  has  held  initial 
approval  for  that  training  course  for  at 
least  24-calendar  months. 

(2)  The  school  has — 

(i)  Trained  at  least  10  students  in  that 
training  course  within  the  preceding  24- 
calendar  months  and  recommended 
those  students  for  a  pilot,  flight 
instructor,  or  ground  instructor 
certificate  or  rating;  and 

(ii)  At  least  80  percent  of  those 
students  passed  the  practical  or 
knowledge  test  on  the  first  attempt,  and 
that  test  was  given  by — 

(A)  An  FAA  inspector;  or 

(B)  An  examiner  who  is  not  an 
employee  of  the  school. 

(3)  In  addition  to  the  information 
required  by  paragraph  (c)  of  this  section, 
the  training  course  specifies  planned 
groimd  and  flight  training  time 
requirements  for  the  course. 

(4)  The  school  does  not  request  that 
the  training  course  be  approved  for 
examining  authority. 

(f)  The  airman  certificate  of  a  person 
who  does  not  meet  the  pilot  flight  time 
qualifications  in  ICAO  Annex  I  will  be 
issued  with  one  or  both  of  the 
limitations  listed  in  paragraph  (f)(1)  of 
this  section,  which  may  be  removed  as 
prescribed  in  paragraph  (f)(2)  of  this 
section. 

(1)  The  airman  certificate  will  be 
issued  with  the  limitation  "Holder  does 
not  meet  the  pilot  flight  experience 
jrequirementsof  ICAO,"  or  "Holder  does 
not  meet  the  pilot-in-command  flight 
experience  requirements  of  ICAO."  or 
l>oth,  if  appropriate. 

(2)  The  limitations,  "Holder  does  not 
meet  the  pilot  flight  experience 


requirements  of  ICAO,"  or  "Holder  does 
not  meet  the  pilot-in-command  flight 
experience  requirements  of  ICAO,'  of 
paragraph  (f)(1)  of  this  section,  may  be 
removed  when  the  holder  presents  to 
the  FAA  satisfactory  evidence  of  having 
accumulated  the  appropriate  pilot  flight 
time  that  meets  the  requirements  of  part 
61  of  this  chapter. 

§  141.57    Special  curricula. 

An  applicant  for  a  pilot  school  or 
provisional  pilot  school  certificate  may 
apply  for  approval  to  conduct  a  special 
course  of  airman  training  for  which  a 
curriculum  is  not  prescribed  in  the 
appendixes  of  this  part,  if  the  applicant 
shows  that  the  training  course  contains 
features  that  could  achieve  a  level  of 
pilot  proficiency  equivalent  to  that 
achieved  by  a  training  course  prescribed 
in  the  appendixes  of  this  part  or  the 
requirements  of  part  61  of  this  chapter. 

Subpart  D Examining  Authority 

§141.61    Applicability. 
This  subpart  prescribes: 

(a)  The  requirements  for  the  issuance 
of  an  examining  authority  to  the  holder 
of  a  pilot  school  certificate;  and 

(b)  The  privileges  and  limitations  of 
that  examining  authority. 

§141.63    Examining  authority  qualification 
requirements. 

(a)  A  pilot  school  must  meet  the 
following  prerequisites  to  receive  initial 
approval  for  examining  authority: 

(1)  The  school  completes  the 
application  for  examining  authority  on 
a  form  and  in  a  manner  prescribed  by 
the  Administrator; 

(2)  The  school  holds  a  pilot  school 
certificate  and  the  rating  in  which 
examining  authority  is  sought  for  at 
least  24  consecutive  calendar  months 
preceding  the  month  of  application  for 
examining  authority; 

(3)  The  training  course  for  which 
examining  authority  is  requested  may 
not  be  a  course  that  is  approved  without 
meeting  the  minimum  ground  and  flight 
training  time  requirements  of  this  part; 
and 

(4)  Within  24  calendar  months  after 
the  date  of  application  for  examining 
authority,  that  school  must  meet  the 
following  requirements — 

(i)  The  school  must  have  trained  at 
least  10  students  in  the  training  course 
for  which  examining  authority  is  sought 
and  recommended  those  students  for  a 
pilot,  flight  instructor,  or  ground 
instructor  certificate  or  rating;  and 

(ii)  At  least  90  percent  of  the 
applicant's  students  passed  the  required 
practical  or  knowledge  test  for  the  pilot, 
flight  instructor,  or  ground  instructor 


certificate  or  rating  on  the  first  attempt, 
and  that  test  was  given  by — 

(A)  An  FAA  inspector;  or 

(B)  An  examiner  who  is  not  an 
employee  of  the  school. 

(b)  A  pilot  school  must  meet  the 
following  requirements  to  retain 
approval  of  its  examining  authority: 

(1)  The  school  completes  the 
application  for  renewal  of  its  examining 
authority  on  a  form  and  in  a  manner 
prescribed  by  the  Administrator; 

(2)  The  school  holds  a  pilot  school 
certificate  and  the  rating  for  which 
examining  authority  is  sought  for  at 
least  24  calendar  months  preceding  the 
month  of  apphcation  for  renewal  of  its 
examining  authority;  and 

(3)  The  training  course  for  which 
examining  authority  is  requested  may 
not  be  a  course  that  is  approved  without 
meeting  the  minimum  ground  and  flight 
training  time  requirements ,of  this  part. 

§141.65    Privileges. 

A  pilot  school  that  holds  examining 
authority  may  recommend  a  person  who 
graduated  from  its  course  for  the 
appropriate  pilot,  flight  instructor,  or 
ground  instructor  certificate  or  rating 
without  taking  the  FAA  knowledge  or 
practical  tests,  or  both,  provided: 

(a)  The  school  holds  examining 
authority  for  the  training  course  from 
which  the  person  graduated;  and 

(b)  The  person  satisfactorily 
completed  the  training  course  in 
accordance  with  the  school's  approved 
training  course  and  the  provisions  of 
this  part. 

§  1 41 .67    Limitations  and  reports. 

A  pilot  school  that  holds  examining 
authority  may  only  recommend  the 
issuance  of  a  pilot,  flight  instructor,  or 
ground  instructor  certificate  and  rating 
to  a  person  who  does  not  take  an  FAA 
knowledge  or  practical  test,  if  the 
issuance  of  that  certificate  or  rating  is  in 
accordance  with  the  following 
requirements: 

(a)  The  person  graduated  bom  a 
training  course  for  which  the  pilot 
school  holds  examining  authority. 

(b)  Except  as  provided  in  this 
paragraph  of  this  section,  the  person 
satisfactorily  completed  all  the 
curriculum  requirements  of  that  pilot 
school's  approved  training  course.  A 
person  who  transfers  from  one  part  141 
approved  pilot  school  to  another  part 
141  approved  pilot  school  may  receive 
credit  for  that  previous  training, 
provided  the  folowing  requirements  are 
met: 

(1)  The  maximum  credited  training 
time  does  not  exceed  one-half  of  the 
receiving  school's  curriculum 
requirements; 
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(2)  The  person  completes  a  knowledge 
and  proficiency  test  conducted  by  the 
receiving  school  for  the  purpose  of    . 
determining  the  amount  of  pilot 
experience  and  knowledge  to  be 
credited; 

(3)  The  receiving  school  determines 
(based  on  the  person's  performance  on 
the  knowledge  and  proficiency  test 
required  by  paragraph  (b)(2)  of  this 
section)  on  the  amount  of  credit  to  be 
awarded  and  records  that  credit  in  the 
person's  training  record; 

(4)  The  person  who  requests  credit  for 
previous  pilot  experience  and 
knowledge  obtained  the  experience  and 
knowledge  from  another  part  141 
approved  pilot  school  and  training 
course;  and 

(5)  The  receiving  school  retains  a 
copy  of  the  person's  training  record 
from  the  other  school. 

(c)  The  test  given  by  a  pilot  school 
that  holds  examining  authority  must  be 
approved  by  the  Administrator  and  be  at 
least  equal  in  scope,  depth,  and 
difficulty  to  the  comparable  knowledge 
and  practical  test  prescribed  by  the 
Administrator  imder  part  61  of  this 
chapter, 

(a)  A  pilot  school  that  holds 
examining  authority  may  not  use  its 
practical  or  knowledge  tests  if  the 
school: 

(1)  Knows,  or  has  reason  to  believe, 
the  knowledge  test  has  been 
compromised;  or 

(2)  Is  notified  by  a  FAA  Flight 
Standards  District  Office,  that  there  is 
reason  to  believe  or  it  is  known,  the 
knowledge  test  has  been  compromised. 

(e)  A  pilot  school  that  holds 
examining  authority  must  maintain  a 
record  of  all  temporary  airman 
certificates  it  issues,  which  consists  of 
the  following  information: 

(1)  A  chronological  listing  that 
includes — 

(i)  The  date  the  temporary  airman 
certificate  was  issued; 

(ii)  The  student  to  whom  the 
temporary  airman  certificate  was  issued, 
and  that  student's  permanent  mailing 
address  and  telephone  number; 

(iii)  The  training  course  from  which 
the  student  graduated; 

(iv)  The  name  of  the  person  who 
conducted  the  practical  or  knowledge 
test; 

(v)  The  type  of  temporary  airman 
certificate  or  rating  issued  to  the 
student;  and 

(vi)  The  date  the  student's  airman 
application  file  was  sent  to  the  FAA  for 
processing  for  a  permanent  airman 
certificate. 

(2)  A  copy  of  the  record  containing 
each  student's  graduation  certificate, 
airman  application,  temporary  airman 


certificate,  superseded  airman  certificate 
(if  applicable),  and  knowledge  or 
practical  test  results;  and 

(3)  The  records  required  by  paragraph 
(e)  of  this  section  must  be  made 
available  to  the  Administrator  upon 
request  and  must  be  siurendered  to  the 
Administrator  when  the  pilot  school 
ceases  to  have  examining  authority;  and 

(f)  Within  7  days  after  a  student 
satisfactorily  accomplishes  the  practical 
or  knowledge  test,  the  pilot  school  that 
holds  examining  authority  must  submit 
that  student's  airman  application  file  to 
the  FAA  for  processing  for  the  issuance 
of  a  permanent  airman  certificate. 

Subpart  E — Operating  Rules 

S  141.71    Applicability. 

This  subpart  prescribes  the  operating 
rules  applicable  to  a  pilot  school  or 
provisional  pilot  school  certificated 
under  the  provisions  of  this  part. 

§141.73    Privileges. 

(a)  The  holder  of  a  pilot  school  or  a 
provisional  pilot  school  certificate  may 
advertise  and  conduct  approved  pilot 
training  courses  in  accordance  with  the 
certificate  and  ratings  that  it  holds. 

(b)  A  pilot  school  that  holds 
examining  authority  for  an  approved 
training  course  may  recommend  a 
graduate  of  that  course  for  the  issuance 
of  an  appropriate  pilot,  flight  instructor, 
or  ground  instructor  certificate  and 
rating,  without  taking  an  FAA 
knowledge  or  practical  test,  provided 
the  training  course  has  been  approved 
and  meets  the  minimum  ground  and 
flight  training  time  requirements  of  this 
part. 

§  141.75    Aircraft  requirements. 

(a)  The  following  items  must  be 
carried  on  each  aircraft  used  for  flight 
training  and  supervised  PIC  flights: 

(1)  A  pre-takeoff  and  pre-landing 
checklist;  and 

(2)  The  operator's  handbook  for  the 
aircraft,  if  one  is  furnished  by  the 
manufacturer,  or  copies  of  the  handbook 
if  furnished  to  each  student  using  the 
aircraft 

(b)  Each  aircraft  used  in  the 
certification  and  rating  courses  listed  in 
§141.11  of  this  part  must  have  a 
standard  airworthiness  certificate  or  a 
primary  airworthiness  certificate;  and 

(c)  Each  aircraft  used  in  the 
agricultural  aircraft  operations,  external- 
load  operation,  test  pilot,  and  special 
operations  courses  listed  in  §  141.11  of 
this  part  may  have  a  restricted 
airworthiness  certificate,  if  its  use  for 
training  is  not  prohibited  by  the 
aircraft's  operating  limitations. 


§141.77    Limitations. 

(a)  The  holder  of  a  pilot  school  or  a 
provisional  pilot  school  certificate  may 
neither  issue  a  graduation  certificate  to 
a  student,  nor  recommend  a  student  for 
a  pilot  certificate  or  luting,  imless  the 
student  has: 

(1)  Completed  the  training  specified 
in  the  pilot  school's  course  of  training; 
and 

(2)  Satisfactorily  accomplished  the 
required  final  tests. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  holder  of  a  pilot 
school  or  a  provisional  pilot  school 
certificate  may  not  graduate  a  student 
from  a  course  of  training  unless  the 
student  has  completed  all  of  the 
curriculum  requirements  of  that  course; 

(c)  A  student  may  be  given  credit 
towards  the  curriculum  requirements  of 
a  course  for  previous  pilot  experience 
and  knowledge,  provided: 

(1)  The  credit  given  a  student  for 
previous  pilot  experience  and 
knowledge  does  not  exceed  more  than 
one-half  of  the  curriculum  requirements 
and  must  be  based  upon  a  proficiency 
test  or  knowledge  test  given  by  the 
receiving  pilot  school; 

(2)  The  course  credits  are  a  result  of 
training  received  from  one  part  141 
approved  school  to  another;  and 

(3)  The  receiving  school  determines 
the  amount  of  course  credit  to  be 
transferred,  based  on  a  proficiency  test 
or  knowledge  test,  or  both,  of  the 
student;  and 

(4)  Credit  for  training  received  ft-om 
the  other  school  may  be  given  if — 

(i)  That  other  school  holds  a 
certificate  issued  under  this  part  and 
certifies  to  the  kind  and  amount  of 
training  and  to  the  result  of  each  stage 
check  and  end-of-course  test  given  to 
that  student; 

(ii)  The  training  was  conducted  by 
that  other  school  in  accordance  with 
that  school's  approved  training  course; 
£md 

(iii)  The  student  was  enrolled  in  that 
other  school's  approved  training  course 
for  the  training  being  used  for 
creditation. 

§141.79    Flight  training. 

(a)  No  person  other  than  an 
authorized  flight  instructor  who  has  the 
ratings  and  the  minimum  qualifications 
specified  in  the  approved  training 
course  outline  may  give  a  student  flight 
training  under  an  approved  course  of 
training; 

(b)  No  student  pilot  may  be 
authorized  to  start  a  supervised  PIC 
practice  flight  from  an  airport  until  the 
flight  has  been  approved  by  an 
authorized  flight  instructor  who  is 
present  at  that  airport; 
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(c)  Each  chief  instructor  and  assistant 
chief  instructor,  assigned  to  a  training 
course,  must  complete  at  least  once 
every  12  calendar  months,  an  approved 
syllabus  of  training  consisting  of  ground 
or  flight  training,  or  both,  or  an 
approved  flight  instructor  refresher 
course; 

(d)  Each  flight  instructor,  who  is 
assigned  to  a  flight  training  course,  must 
satisfactorily  complete  the  following 
requirements: 

(1)  Prior  to  receiving  authorization  to 
train  students  in  a  flight  training  coiu-se, 
the  instructor  must  accomplish — 

(i)  A  review  of  and  receive  a  briefing 
on  the  objectives  and  standards  of  that 
training  course;  and 

(ii)  An  initial  proficiency  check  in 
each  make  and  model  of  aircraft  used  in 
that  training  course  in  which  that  flight 
instructor  gives  training;  and 

{2)  Every  12-calendar  months  after  the 
month  in  which  the  flight  instructor  last 
complied  with  paragraph  (d)(l)(ii)  of 
this  section,  that  instructor  must 
accomplish  a  recurrent  proficiency 
check  in  one  of  the  aircraft  the  flight 
instructor  trains  students. 

(e)  Each  flight  instructor,  who  is 
assigned  to  a  flight  training  course,  must 
satisfactorily  comply  with  the 
requirements  of  paragraph  (d)  of  this 
section  with  the  school's  chief 
instructor,  assistant  chief  instructor,  or 
check  instructor. 

§  141.81    Ground  training. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  instructor,  who 
is  assigned  to  a  ground  training  course, 
must  hold  a  flight  or  ground  instructor 
certificate  with  the  appropriate  rating 
for  that  course  of  training; 

(b)  A  person  who  does  not  meet  the 
requirements  of  paragraph  (a)  of  this 
section  may  be  assigned  ground  training 
duties  in  a  ground  training  course,  if: 

(1)  The  chief  instructor  who  is 
assigned  to  that  ground  training  course 
finds  the  person  qualified  to  give  that 
training;  and 

(2)  The  training  is  given  while  under 
the  supervision  of  the  chief  instructor  or 
the  assistant  chief  instructor  who  is 
present  at  the  facility  when  the  training 
is  given;  and 

(c)  An  instructor  may  not  be  used  in 
a  ground  training  course  until  the 
instructor  has  been  briefed  in  regard  to 
the  objectives  and  standards  of  ihat 
course  by  the  chief  instructor,  assistant 
chief  instructor,  or  check  instructor. 

§141.83    Quality  of  training. 

(a)  Each  pilot  school  or  provisional 
pilot  school  must  meet  the  following 
requirements: 

fl)  Comply  with  its  approved  training 
course;  and 


(2)  Provide  training  of  such  quality 
that  meets  the  training  quality 
requirements  of  §141. 5(d)  of  this  part. 

Id)  The  failure  of  a  pilot  school  or 
provisional  pilot  school  to  maintain  the 
quality  of  instruction  specified  in 
paragraph  (a)  of  this  section  may  be  the 
basis  for  suspending  or  revoking  that 
school's  certificate. 

(c)  When  requested  by  the 
Administrator,  a  pilot  school  or 
provisional  pilot  school  must  allow  the 
FAA  to  perform  any  knowledge, 
practical,  stage,  or  end-of-course  test  of 
its  students; 

(d)  When  a  stage  or  end-of-course  test 
is  conducted  by  the  FAA  under  the 
provisions  of  paragraph  (c)  of  this 
section  and  the  student  has  not 
completed  the  training  course,  then  that 
test  will  be  based  on  the  standards 
prescribed  in  the  school's  approved 
training  coiu^e;  and 

(e)  If  the  practical  or  knowledge  test, 
administered  by  the  FAA  imder  the 
provisions  of  paragraph  (c)  of  this 
section  that  is  given  to  a  student  who 
has  completed  the  school's  training 
course  will  be  based  upon  the  areas  of 
operation  approved  by  the 
Administrator. 

§141.85    Chief  instructor  responsibilities. 

(a)  Each  person  designated  as  a  chief 
instructor  for  a  pilot  sdiool  or 
provisional  pilot  school  shall  be 
responsible  for: 

(1)  Certifying  each  student's  training 
record,  graduation  certificate,  stage 
check  and  end-of-course  test  reports, 
recommendation  for  course  completion, 
and  application  for  certification; 

(2)  Ensuring  that  each  instructor 
satisfactorily  accomplishes  an  initial 
proficiency  check  prior  to  that 
instructor  being  assigned  instructing 
duties  in  the  school's  approved  training 
courses  and  thereafter  passes  a  recurrent 
proficiency  check  every  12-calendar 
months  after  the  month  in  which  the 
initial  test  was  accomplished; 

(3)  Ensuring  each  student 
accomplishes  the  required  stage  check 
and  end-of-course  tests  in  accordance 
with  the  school's  approved  training 
course;  and 

(4)  Maintaining  training  techniques, 
procediu-es,  and  standards  for  the  school 
that  are  acceptable  to  the  Administrator. 

(b)  The  chief  instructor  or  an  assistant 
chief  instructor  must  be  available  at  the 
pilot  school  or,  if  away  fi-om  the  pilot 
school,  be  available  by  telephone,  radio, 
or  other  electronic  means,  during  the 
time  that  training  is  given  for  an 
approved  training  course. 

(c)  The  chief  instructor  may  delegate 
authority  for  conducting  stage  checks, 
end-of-course  tests,  and  flight  instructor 


proficiency  checks  to  the  assistant  chief 
instructor  or  a  check  instructor. 

§  141 .87    Change  of  chief  instructor. 

Whenever  a  pilot  school  or 
provisional  pilot  school  ftiakes  a  change 
of  designation  of  its  chief  instructor, 
that  school: 

(a)  Must  immediately  provide  the 
FAA  FSDO,  that  has  jurisdiction  over 
the  area  in  which  the  school  is  located, 
with  written  notification  of  the  change: 

(b)  May  conduct  training  without  a 
chief  instructor  for  that  training  course 
for  a  period  not  to  exceed  60  days  while 
awaiting  the  designation  and  approval 
of  another  chief  instructor; 

(c)  May,  for  a  period  not  to  exceed  60 
days,  have  the  stage  and  end-of-course 
tests  given  by — 

(1)  The  training  course's  assistant 
chief  instructor,  if  one  has  been 
designated; 

(2)  The  training  course's  check 
instructor,  if  one  has  been  designated, 

(3)  An  FAA  inspector;  or 

(4)  An  examiner. 

(d)  Must,  after  60  days  without  a  chief 
instructor,  cease  operations  and 
surrender  its  school  certificate  to  the 
Administrator;  and 

(e)  The  school  may  have  its  certificate 
reinstated,  upon: 

(1)  Designating  and  approving  another 
chief  instructor, 

(2)  Showing  it  meets  the  requirements 
of  §  141.27(a)(2)  of  this  part;  and 

(3)  Applying  for  reinstatement  on  a 
form  and  in  a  manner  prescribed  by  the 
Administrator. 

§141.89    Maintenance  of  personnel, 
facHtties,  and  equipment 

The  holder  of  a  pilot  school  or 
provisional  pilot  school  certificate  may 
not  give  training  to  a  student  who  is 
enrolled  in  an  approved  course  of 
training  unless: 

(a)  Each  airport,  aircraft,  and  facility 
necessary  for  that  training  meets  the 
standards  specified  in  the  holder's 
approved  training  course  outline  and 
the  appropriate  requirements  of  this 
part;  and 

(b)  Except  as  provided  in  §  141.87  of 
this  [)art,  each  chief  instructor,  assistant 
chief  instructor,  check  instructor,  or 
instructor  meets  the  qualifications 
specified  in  the  holder's  approved 
course  of  training  and  the  appropriate 
requirements  of  this  part. 


§141.91    Satellital 

The  holder  of  a  pilot  school  or 
provisional  pilot  school  certificate  may 
conduct  ground  or  flight  training  in  an 
approved  course  of  training  at  a  base 
other  than  its  main  operations  base  if: 

(a)  An  assistant  chief  instructor  is 
designated  for  each  satellite  base,  and 
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that  assistant  chief  instructor  must  be 
available  at  the  satellite  pilot  school  or. 
if  away  firom  the  premises,  by  telephone, 
radio,  or  other  electronic  means  during 
the  time  that  training  is  given  for  an 
approved  training  course; 

(b)  The  airport,  facilities,  and 
personnel  used  at  the  satellite  base  meet 
the  appropriate  requirements  of  subpart 
B  of  this  part  and  its  approved  training 
course  outline; 

(c)  The  instructors  are  under  the 
direct  supervision  of  the  chief  instructor 
or  assistant  chief  instructor  for  the 
appropriate  training  course  who  is 
readily  available  for  consultation  in 
accordance  with  §  141.85(b)  of  this  part; 
and 

(d)  The  FAA  Flight  Standards  District 
Office  having  jurisdiction  over  the  area 
in  which  the  school  is  located  is 
notified  in  writing  if  training  or 
instruction  is  conducted  there  for  more 
than  7  consecutive  days. 

$141.93    EnroUmanL 

(a)  The  holder  of  a  pilot  school  or  a 
provisional  pilot  school  certificate  must, 
at  the  time  a  student  is  enrolled  in  an 
approved  training  course,  furnish  that 
student  with  the  following: 

(1)  A  certificate  of  enrollment 
containing — 

(i)  The  taame  of  the  course  in  which 
the  student  is  enrolled;  and 
(ii)  The  date  of  that  enrollment. 

(2)  A  copy  of  the  training  syllabus. 

(b)  The  holder  of  a  pilot  school  or 
provisional  pilot  school  certificate  must 
maintain  a  monthly  listing  of  persons 
enrolled  in  each  training  course  ofiiered 
by  the  school. 

§141.95    QraduaUon  carlfficate. 

(a)  The  holder  of  a  pilot  school  or 
provisional  pilot  school  certificate  shall 
issue  a  graduation  certificate  to  each 
student  who  completes  its  approved 
course  of  training. 

(b)  The  graduation  certificate  must  be 
issued  to  the  student  upon  completion 
of  the  course  of  training  and  contain  at 
least  the  following  information: 

(1)  The  name  of  the  school  and  the 
number  of  the  school  certificate; 

(2)  The  name  of  the  graduate  to  whom 
it  was  issued; 

(3)  The  course  of  training  for  which  it 
was  issued; 

(4)  The  date  of  graduation; 

(5)  A  statement  that  the  student  has 
satisfactorily  completed  each  required 
stage  of  the  approved  course  of  training 
including  the  tests  for  those  stages; 

(6)  The  information  contained  on  the 
graduation  certificate  must  be  certified 
by  the  chief  instructor  for  that  course  of 
training;  and 


(7)  A  statement  showing  the  cross- 
country training  the  student  received  in 
the  course  of  training. 

Subpart  F—Records- 

f  141.101    Training  records. 

(a)  Each  holder  of  a  pilot  school  or 
provisional  pilot  school  certificate  must 
establish  and  maintain  a  ciurent  and 
accurate  record  of  the  participation  and 
accomplishment  of  each  student 
enrolled  in  an  approved  course  of 
training  conducted  by  the  school,  that 
includes  the  following: 

(1)  The  record  kept  in  a  student's 
logbook  will  not  suffice  for  the  record 
required  by  this  paragraph  of  this 
section;  and 

(2)  The  record  must  include  the 
following  information: 

(i)  The  date  the  student  was  enrolled 
in  the  approved  course; 

(ii)  A  oironological  log  of  the 
student's  course  attendance,  subjects 
and  flight  operations  covered  in  the 
student's  training,  and  the  names  and 
grades  of  any  tests  taken  by  the  student; 
and 

(iii)  The  date  the  student  graduated, 
terminated  training,  or  transferred  to 
another  school. 

(b)  Whenever  a  student  graduates, 
terminates  training,  or  transfers  to 
another  school,  the  student's  record 
must  be  certified  to  that  efiiect  by  the 
chief  instructor; 

(c)  The  holder  of  a  certificate  for  a 
pilot  school  or  a  provisional  pilot  school 
must  retain  each  student  record 
required  by  this  section  for  at  least  1 
year  from  the  date  that  the  student: 

(1)  Graduates  from  the  course  to 
which  the  record  pertains; 

(2)  Terminates  enrollment  in  the 
course  to  which  the  record  pertains;  or 

(3)  Transfers  to  another  schodl;  and 

(d)  The  holder  of  a  certificate  for  a 
pilot  school  or  a  provisional  pilot  school 
must,  upon  request  of  a  student,  make 

a  copy  of  the  student's  record  available 
to  the  student. 

Appendix  A— Recreational  Pilot 
Certification  Course 

1.  Applicability.  This  appendix 
prescribes  the  minimum  curriculum 
required  for  a  recreational  pilot 
certification  course  under  this  part,  for: 

(a)  An  airplane  category  with  a  single- 
engine  class  rating. 

(b)  A  rotorcraft  category  with  a 
helicopter  class  rating. 

(c)  A  rotorcraft  category  with  a 
gyroplane  class  rating. 

2.  Eligibility  for  enrollment  A  person 
must  have  the  following  to  enroll  in  the 
flight  portion  of  the  recreational  pilot 
certification  couirse: 


(a)  A  student  pilot  certificate;  and 

(b)  A  signed  and  dated  statement 
affixed  to  the  application  certifying  that 
no  known  medical  defect  exists  that 
would  make  the  person  unable  to  pilot 
an  aircraft  for  the  aircraft  category  and 
class  rating  sought. 

3.  Aeronautical  knowledge  training. 
Each  approved  course  must  include  at 
least  20  hours  of  training  on  the 
following  aeronautical  knowledge  areas, 
appropriate  to  the  aircraft  category  and 
class  for  which  the  course  applies: 

(a)  The  applicable  Federal  Aviation 
Regulations  for  recreational  pilot 
privileges,  limitations,  and  flight 
operations,  appropriate  to  the  aircraft 
category  and  class  rating  for  which  the 
course  applies; 

(b)  Accident  reporting  requirements  of 
the  National  Transportation  Safety 
Board; 

(c)  The  applicable  subjects  in  the 
"Airman's  Information  Manual"  and  the 
appropriate  FAA  advisory  circulars; 

fd)  The  use  of  aeronautical  charts  for 
VFR  navigation  using  pilotage  with  tne 
aid  ot  a  magnetic  compass; 

(e)  The  recognition  of  critical  weather 
situations  from  the  ground  and  in  flight, 
windshear  avoidance,  and  the 
procurement  and  use  of  aeronautical 
weather  reports  and  forecasts; 

(f)  The  safe  and  efficient  operation  of 
aircraft,  including  collision  avoidance, 
and  recognition  and  avoidance  of  wake 
turbulence  and  windsbear  conditions; 

(g)  The  effects  of  aeusity  altitude  on 
takeoff  and  climb  performance; 

(h)  Weight  and  balance  computations; 

(i)  Principles  of  aerodynamics, 
powerplants,  and  aircraft  systems; 

(j)  Stall  awareness,  spin  entry,  spins, 
and  spin  recovery  techniques,  if 
applying  for  an  airplane  single  engine 
rating;  and 

(k)  Aeronautical  decision  making  and 
judgment; 

(I)  Preflight  action  that  includes — 

(1)  How  to  obtain  information  on 
runway  lengths  at  airports  of  intended 
use.  data  on  takeoff  and  landing 
distances,  weather  reports  and  forecasts, 
and  fuel  requirements; 

(2)  How  to  plan  for  alternatives  if  the 
planned  flight  cannot  be  completed;  and 

(3)  Proper  planning  procedures  for 
possible  traffic  delays. 

4.  Flight  training,  (a)  Each  approved 
course  must  include  at  least  30  hours  of 
flight  training  (of  which  15  hours  must 
be  with  an  authorized  flight  instructor 
«nd  3  hours  must  be  supervised  PIC 
training),  on  the  areas  of  operation  listed 
in  section  4.(c)  of  this  appendix,  that  are 
appropriate  to  the  aircraft  category  and 
class  rating  for  which  the  course 
appUes,  and  must  include: 

11)  Except  as  provided  in  §61.100  of 
this  chapter.  2  hours  of  flight  training  to 
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and  at  an  airport  that  is  located  more 
than  25  nautical  miles  from  the  airport 
where  the  applicant  normally  trains, 
which  includes  at  least  3  takeoffs  and  3 
landings;  and 

(2)  Three  hours  of  flight  training  in 
the  aircraft,  that  is  appropriate  to  the 
aircraft  category  and  class  for  which  the 
course  applies,  in  preparation  for  the 
practical  test  withbi  60  days  preceding 
the  date  of  the  practical  test. 

(b)  Each  training  flight  must  include 
a  preflight  briefing  and  a  postflight 
critique  of  the  student  by  the  flight 
instructor  assigned  to  that  flight. 

(c)  Areas  of  operation.  FUg^t  training 
must  include  the  following  approved 
areas  of  operation  appropriate  to  the 
aircraft  category  and  class  rating  for 
which  the  course  applies: 

(1)  For  an  airplane-single  engine 
course: 

(i)  Preflight  preparation; 
(ii)  Preflight  procedures; 
(iii)  Airport  operations; 
(iv)  Takeoffs,  landings,  and  go- 
aroimds; 
(v)  Performance  maneuvers; 
(vi)  Ground  reference  maneuvers; 
(vii)  Navigation; 
(viii)  Stalls  and  slow  flight; 
'  (ix)  Emergency  operations;  and 
(x)  Postflight  procedures. 

(2)  For  a  rotorcraft-belicopter  course: 
(i)  Preflight  preparation; 

(ii)  Preflight  procedures; 
(iii)  Airport  and  hehport  operations; 
(iv)  Hovering  maneuvers; 
(v)  Takeoffs,  landings,  and  go- 
aroimds; 
(vi)  Performance  maneuvers; 
!  (vii)  Navigation; 
(viii)  Emergency  operations;  and 
(ix)  Postfli^t  procedures. 

(3)  For  a  rotorcraft-gyroplane  course: 
(i)  Preflight  preparation; 

I  (ii)  Preflight  procedures; 
*  (iii)  Airport  operations; 

(iv)  Takeofls,  landings,  and  go- 
arounds; 

(v)  Performance  maneuvers; 

(vi)  Groimd  reference  maneuvers; 

(vii)  Navigation; 

(viii)  FUght  at  slow  airspeeds; 

(ix)  Emergency  operations;  and 

(x)  Postflight  procedures. 

5.  Supervised  pilot-in-command 
practice.  Each  approved  course  must 
include  at  least  3  hours  of  supervised 
pilot-in-command  practice  on  the  areas 
of  operation  listed  in  section  4.(c)  of  this 
appendix,  that  is  appropriate  to  the 
aircraft  category  and  class  rating  for 
which  the  course  applies. 

6.  Stage  checks  and  end-of-course 
tests. 

(a)  Each  student  enrolled  in  a 
recreational  pilot  course  must 
satisfactorily  accompUsh  the  stage 


checks  and  end-of-course  tests,  in 
accordance  with  the  school's  approved 
training  course,  and  must  consist  of  the 
approved  areas  of  operation  of  section  4 
of  this  appendix  for  the  aircraft  category 
and  class  rating  for  which  the  course 
applies. 

(b)  Each  student  must  d«nonstrate 
satisfactory  proficiency  prior  to  being 
endorsed  to  operate  an  aircraft  in 
supervised  PIC  flight. 

Appendix  B— Private  Pilot  Certification 
Course 

1.  Applicability.  This  app>endix  prescribes 
the  minimum  curriculum  for  a  private  pilot 
certification  course  required  under  this  part, 
for: 

(a)  Aq  airplane  category — single-engine 
class. 

(b)  An  airplane  category — multiengine 
class. 

(c)  A  rotorcraft  category — ^helicopter  class. 

(d)  A  rotorcraft  category — gyroplane  class. 

(e)  A  powered-Hft  category. 

(f)  A  glider  category — nonpowered  class. 

(g)  A  glider  category — powered  class, 
(h)  A  lighter-than-air  category — airship 

class.  « 

(i)  A  lighter-than-air  category — balloon 
class. 

2.  Eligibility  for  enrollment.  A  person  must 
have  the  following  to  enroll  in  the  flight 
portion  of  the  private  pilot  certification 
course: 

(a)  A  student  pilot  certificate: 

(b)  Except  for  course  of  training  for  a  rating 
in  a  glider  or  balloon,  hold  at  least  a  valic 
third-class  medical  certificate  issued  imder 
part  67  of  this  chapter. 

(c)  For  a  rating  in  a  glider  or  a  balloon  a 
signed  and  dated  statement  by  the  person 
certifying  that  the  person  has  no  known 
medical  defect  that  makes  the  person  unable 
to  pilot  a  glider  or  balloon. 

3.  Aeronautical  knowledge  training,  [a) 
Each  approved  course  must  includt  a,  lea&t 
the  aeronautical  knowledge  areas  listed  in 
section  3.rb)  of  this  appendix  appropriate  to 
the  aircraft  category  and  class  rating,  and 
must  include  at  least: 

(1)  35  hours  of  training,  if  the  course  is  for 
an  airplane,  rotorcraft,  or  powered  lift 
category  rating. 

(2)  15  hours  of  training,  if  the  course  is  for 
a  glider  category'  rating. 

(3)  10  hours  of  training,  if  the  course  is  for 
a  lighter-than-air  category  with  a  r>alloon 
class  rating. 

(4)  35  hours  of  training,  if  the  course  is  for 
a  lighter-than-air  category  with  an  airship 
class  rating. 

(b)  Aeronautical  knowledge  areas. 

(1)  The  applicable  Federal  Aviation 
Regulations  for  private  pilot  privileges, 
limitations,  and  flight  operations; 

(2)  Accident  reporting  requirements  of  the 
National  Transportation  Safety  Board; 

(3)  The  applicable  subjects  of  the 
"Airman's  Information  Manual"  and  the 
appropriate  FAA  advisory  circulars: 

(4)  Aeronautical  charts  for  VFR  navigation 
using  pilotage,  dead  reckoning,  and  radio 
aids; 


(5)  Radio  communication  procedures; 

(6)  The  recognition  of  critical  weather 
situations  from  the  ground  and  in  flight, 
windshear  avoidance,  and  the  procurement 
and  use  of  aeronautical  weather  reports  and 
forecasts; 

(7)  The  safe  and  efficient  operation  of 
aircraft,  including  collision  avoidance,  and 
recognition  and  avoidance  of  wake 
turbulence  and  windshear  condiUons; 

(8)  The  effects  of  density  altitude  on  takeoff 
and  climb  pieriormance; 

(9)  Weight  and  balance  computations; 

(10)  Principles  of  aerodynamics, 
powerplants,  and  aircraft  systems: 

(11)  If  the  course  of  training  is  for  an 
airplane  category  or  glider  category  rating, 
stall  awareness,  spin  entry,  spins,  and  spin 
recovery  techniques; 

(12)  Aeronautical  decision  making  and 
judgment:  and 

(13)  Preflight  action  that  includes — 

(i)  How  to  obtain  information  on  runway 
lengths  at  airports  of  intended  use,  data  on 
takeoiTand  landing  distances,  weather 
reports  and  forecasts,  and  fuel  requirements; 

(ii)  How  to  plan  for  alternatives  if  the 
planned  flight  cannot  be  completed;  and 

(iii)  Proper  planning  procedures  for 
possible  traffic  delays. 

4.  Flight  training,  (a)  Each  approved  course 
must  include  the  following  flight  training  or. 
the  areas  of  operation  listed  in  section  4.(c) 
of  this  appendix,  appropriate  to  the  aircraft 
category  and  class  rating  for  which  the  course 
applies,  and  must  include: 

(1)  For  an  airplane-singfe  engine  course.  At 
least  35  hours  of  flight  trsining  (of  which  20 
hours  must  be  with  an  authorized  flight 
instructor  and  5  hours  must  be  supervised 
PIC  training),  on  the  approved  areas  of 
operation  in  section  4. (c)(1)  of  this  apftendix. 
and  the  training  must  include  at  least — 

(i)  Except  as  provided  in  $61,111  of  this 
chapter.  3  hours  of  cross-country  flight 
training  in  a  single  engine  airplane; 

(ii)  Except  as  provided  in  $61,110  of  this 
chapter,  3  hours  of  night  flight  training  in  a 
single  engine  airplane  that  includes — 

(A)  One  cross  country  flijiht  over  100 
nautical  miles  duration:  and 

(B)  Ten  takectfs  and  10  landing  to  a  hiii 
stop  (with  each  ianding  involving  a  flight  id 
the  traffic  pattern)  a'  an  airport 

(iii)  Three  hours  of  instrument  flight 
mining  in  a  sinide  engine  airplane;  and 

(iv)  Three  ho-.j"!  of  flight  training  in 
preparation  for  ttie  practical  test  in  a  sinide 
engine  airplane,  and  must  have  been 
performed  within  60  days  preceding  the  daf 
of  the  test. 

(2)  For  an  airplane-multiengine  course.  A* 
least  35  hours  of  flight  training  (of  which  ^C 
hours  must  be  with  an  authorized  flight 
instructor  and  5  hours  must  be  sup>ervi>e  .> 
PIC  training),  on  the  approved  areas  uf 
operation  in  section  4. (c)(2)  of  this  apper..:> 
and  the  training  must  include  at  lea<!-- 

(i)  Except  as  provided  in  §61.111  of  iiii-> 
chapter,  3  hours  of  cross-country  flight 
training  in  a  multiengine  airplane: 

(ii)  Except  as  provided  in  $  61.110  of  this 
chapter,  3  houra  of  night  flight  training  in  a 
multiengine  airplane  that  includes — 

(A)  One  cross  country  flight  over  100 
nautical  miles  duration;  and 
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(B)  Ten  takeofEs  and  10  landings  to  a  full 
stop  (with  each  landing  involving  a  flight  in 
the  traffic  pattern)  at  an  airport 

(iii)  Three  hours  of  instrument  flight 
training  in  a  multiengine  airplane;  and 

(iv)  Three  hours  of  flight  training  in 
preparation  for  the  practical  test  in  a 
multiengine  airplane,  and  must  have  been 
performed  Avithin  60  days  preceding  the  date 
of  the  test. 

(3)  For  a  rotorcraft-helicopter  course.  At 
least  35  hours  of  flight  training  (of  which  20 
hours  must  be  with  an  authorized  flight 
instructor  and  5  hours  must  be  supervised 
PIC  training),  on  the  approved  areas  of 
operation  in  section  4.(cK3)  of  this  appendix, 
and  the  training  must  include  at  least — 

(i)  Except  as  iRt)vided  in  §61.111  of  this 
chapter,  3  hours  of  cross-country  flight 
training  in  a  helicopter, 

(ii)  Except  as  provided  in  §61.110  of  this 
chapter,  3  hours  of  night  flight  training  in  a 
helicopter  that  includes — 

(A)  One  cross  country  flight  over  50 
nautical  miles  duration;  and 

(B)  Ten  takeoffs  and  ten  landings  to  a  full 
stop  (with  each  landing  involving  a  flight  in 
the  traffic  pattern)  at  an  airport 

(iii)  Three  hours  of  flight  training  in 
preparation  for  the  practical  test  in  a 
helicopter,  and  must  have  been  jjerfbrmed 
within  60  days  preceding  the  date  of  the  test. 

(4)  For  a  rotorcraft-gyroplane  course.  At 
least  35  hours  of  flight  training  (of  which  20 
hours  must  be  with  an  authorized  flight 
instructor  and  5  hours  must  be  supervised 
PIC  training),  on  the  approved  areas  of 
operation  in  section  4.  (c)(4)  of  this  appendix, 
and  the  training  must  include  at  least — 

(i)  Except  as  provided  in  §61.111  of  this 
chapter,  3  hours  of  cross-country  flight 
training  in  a  gyroplane; 

(ii)  Except  as  provided  in  §61.110  of  this 
chapter,  3  hours  of  night  flight  training  in  a 
gyroplane  that  includes — 

(A)  One  cross  country  flight  over  SO 
nautical  miles  duration:  and 

(B)  Ten  takeoSs  and  ten  landings  to  a  full 
stop  (with  each  landing  involving  a  flight  in 
the  traffic  piattem)  at  an  airport. 

(iii)  Three  hours  of  flight  training  in 
preparation  for  the  practical  test  in  a 
gyroplane,  and  must  have  been  performed 
within  60  days  preceding  the  date  of  the  test 

(5)  For  a  powered-lift  course.  At  least  35 
hours  of  flight  training  (of  which  20  hours 
must  be  with  an  authorized  flight  instructor 
and  5  hours  must  be  supervised  PIC  training), 
on  the  approved  areas  of  operation  in  section 
4. (c)(5)  of  this  appendix,  and  the  training 
must  include  at  least — 

(i)  Except  as  provided  in  §61.111  of  this 
chapter,  3  houra  of  cross-country  flight 
training  in  a  powered-lifl; 

(iii  Except  as  provided  in  §61.110  of  this 
chapter,  3  hours  of  night  flight  training  in  a 
powered-lift  that  includes — 

(/v .  3ne  cross  country  flight  over  100 
nautical  miles  duration;  and 

(B)  .'en  takeo^  and  ten  landings  to  a  full 
stop  (with  each  landing  involving  a  flight  in 
the  traffic  pattern)  at  an  airport. 

(iii)  Three  houra  of  instnunent  flight 
training  in  a  powered-lift;  and 

(iv)  Three  houra  of  flight  training  in 
preparation  for  the  practical  test  in  a 


powered-lift,  and  must  have  been  performed 
within  60  days  preceding  the  date  of  the  test 

(6)  For  a  glider-non powered  course.  At 
least  5  hours  and  10  flights  of  flight  training 
time  from  an  authorized  flight  instructor,  on 
the  approved  areas  of  operation  in  section 
4. (c)(6)  of  this  appendix,  and  the  training 
must  include — 

(i)  At  least  3  flights  of  flight  training  in  a 
nonpowered  glider,  in  preparation  for  the 
practical  test  within  60  days  preceding  the 
test;  and 

(ii)  In  addition,  if  the  course  covers  winch 
or  auto  tow  procedures,  the  flight  training 
must  include  at  least  5  flights  of  flight 
training  and  2  supervised  PIC  flight  in  a 
nonpowered  glider  on  the  appropriate 
approved  areas  of  operation  listed  in  section 
4.(c)(6)  of  this  appendix. 

(7)  For  a  glider-powered  course.  At  least  5 
houra  of  fli^t  training  time  from  an 
authorized  flight  instructor,  on  the  approved 
areas  of  operation  in  section  4.(c)(7)  of  this 
appendix,  and  the  training  must  include  at 
least  3  flights  of  flight  training  in  a  powered 
glider,  in  preparation  for  the  practical  test 
within  60  days  preceding  the  date  of  the  test 

(8)  For  a  lighter  than  air-airship  course.  At 
least  20  houra  of  flight  training  finom  an 
authorized  fli^t  instructor,  on  the  approved 
areas  of  operation  in  section  4.(c)(8)  of  this 
appendix,  and  the  training  must  include  at 
least — 

(i)  Except  as  provided  in  §61.111  of  this 
chapter,  3  houra  of  cross-coimtry  flight 
training  in  an  airehip; 

(ii)  Except  as  provided  in  §61.110  of  this 
chapter,  3  houra  of  night  flight  training  in  an 
airahip  that  includes — 

(A)  One  cross  country  flight  over  25 
nautical  miles  duration;  and 

(B)  Five  tak^fb  and  five  landings  to  a  fiiU 
stop  (with  each  landing  involving  a  flight  in 
the  traffic  pattern)  at  an  airport 

(iii)  Three  houra  of  instrument  flight 
training  in  an  airahip;  and 

(iv)  Three  houra  of  flight  training  in 
preparation  for  the  practical  test  in  an 
airahip,  and  must  have  been  performed 
within  60  days  preceding  the  date  of  the  test 

(9)  For  a  lighter  than  air-balloon  course.  At 
least  8  houra  of  flight  training  that  includes 
at  least  5  flights  of  flight  training  from  an 
authorized  flight  instructor,  on  the  approved 
areas  of  operation  in  section  4.(c)(9)  of  this 
appendix,  and  includes — 

(i)  If  the  training  is  being  performed  in  a 
gas  balloon,  the  training  must  include  at 
least — 

(A)  Two  flights  of  1  hour  each; 

(B)  One  flight  involving  a  controlled  ascent 
to  5,000  feet  above  the  surfece;  and 

(C)  Two  flights  in  preparation  for  the 
practical  test  within  60  days  preceding  the 
test 

(ii)  If  the  training  is  being  performed  in  a 
balloon  with  an  airborne  heater,  the  training 
must  include  at  least — 

(A)  Two  flights  of  30  minutes  each; 

(B)  One  fli^t  involving  a  controlled  ascent 
to  3,000  feet  above  the  surftice;  and 

(Q  Two  flights  in  preparation  for  the 
practical  test  within  60  days  preceding  the 
test. 

(b)  Use  of  flight  training  devices. 

(1)  The  courae  may  include  training  in  a 
flight  training  device,  provided  they  are 


representative  of  the  aircraft  for  which  the 
course  is  approved  for,  meet  requirements  of 
this  paragraph,  and  the  training  is  given  by 
an  authorized  ground  or  flight  instructor. 

(2)  Training  in  a  flight  training  device  that 
meets  the  requirements  of  §  141.41(a)(1)  of 
this  part,  may  be  credited  for  a  maximum  of 
10  percent  of  the  total  flight  training  hour 
requiraments  of  the  approved  course,  or  of 
this  section,  whichever  is  less. 

(3)  Training  in  a  flight  training  device  that 
meets  the  requirements  of  §  141.41(a)(2)  of 
this  part,  may  be  credited  for  a  maximum  of 
5  percent  of  the  total  flight  training  hour 
requirements  of  the  approved  course,  or  of 
this  section,  whichever  is  less. 

(4)  Training  in  a  flight  training  device  that 
meets  the  requirements  of  §  141.41(a)(1)  of 
this  part  and  a  flight  training  device  that 
meets  the  requirements  of  §  141.41(a)(2)  of 
this  part,  may  be  credited  for  a  maximum  of 
10  percent  of  the  total  flight  training  hour 
requirements  of  thtf  approved  course,  or  by 
this  section,  whichever  is  less.  However, 
training  in  a  flight  training  device  that  meets 
the  requirements  of  §  141.41(a)(2)  of  this  part 
may  be  credited  for  a  maximum  of  5  percent 
of  the  total  flight  training  hour  requirements. 

(c)  Areas  of  operation.  Each  approved 
course  must  include  the  flight  training  on  the 
areas  of  operation  listed  in  this  paragraph, 
that  are  appropriate  to  the  aircraft  category 
and  class  rating  for  which  the  course  applies: 

(1)  Areas  of  operation  for  a  single  engine 
airplane  course:  Areas  of  operation  for  an 
airplane-single  engine  course  are  the 
following — 

(i)  Preflight  preparation; 
(ii)  Preflight  procedures; 
(iii)  Airpmrt  and  seaplane  base  op>erations-r 
(iv)  Takeofis,  landings,  and  go-arounds; 
(v)  Performance  maneuvere; 
(vi)  Ground  reference  maneuvera; 
(vii)  Navigation; 
(viii)  Stalls  and  slow  flight; 
(ix)  Basic  instrument  maneuvere; 
(x)  Emergency  operations; 
(xi)  Night  operations,  except  as  provided  in 
§61.110  of  this  chapter;  and 
(xii)  Postflight  procedures. 

(2)  Areas  of  operations  for  a  multiengine 
airplane  course:  Areas  of  operation  for  an 
airplane-multiengine  course  are  the 
following — 

(i)  Preflight  preparation; 
(ii)  Preflight  procedures; 
(iii)  Airport  and  seaplane  base  operations: 
(iv)  Takeo%,  landings,  and  go-arounds; 
(v)  Performance  maneuvera; 
(vi)  Ground  reference  maneuvera: 
(vii)  Navigation: 
(viii)  Stalls  and  slow  flight; 
(ix)  Basic  instrument  maneuvere; 
(x)  Emergency  operations; 
(xi)  Multiengine  operations: 
(xii)  Night  operations,  except  as  provided 
in  §61.110  of  Uiis  chapter;  and 
(xiii)  Postflight  procedures. 

(3)  Areas  of  operation  for  a  rotorcraft- 
helicopter  course:  Areas  of  operation  for  a 
rotorcraft-helicopter  course  are  the 
following — 

(i)  Preflight  preparation; 

(ii)  Preflight  procedures; 

(iii)  Airport  and  helipmrt  operations; 

(iv)  Hovering  maneuvera; 
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(v)  TakeoSs,  landings,  and  go-arounds; 
(vi)  Performance  maneuvera; 
(vii)  Navigaticm; 
(viii)  Emergency  operations: 
(ix)  Night  operations,  except  as  provided  in 
§  61.110  of  this  chapter,  and 
(x)  Postflight  procedures. 

(4)  Areas  (^operation  for  a  rotorcroft- 
gyroplane  course:  Areas  of  operation  for  a 
rotorcraft-gyroplane  course  are  the 
following — 

(i)  Preflight  preparation: 
(ii)  Preflight  procedures; 
(iii)  Airport  operations; 
(iv)  TakeofEs,  landings,  and  go-arounds; 
(v)  Performance  maneuvera; 
(vi)  Ground  reference  maneuvera; 
(vii)  Navigation; 
(viii)  Flight  at  slow  airapeeds; 
(ix)  Emergency  operations; 
(x)  Night  operations,  except  as  provided  in 
§61.110  of  this  chapter,  and 
(xi)  Postflight  procedures. 

(5)  Areas  of  operation  for  a  powered-lift 
course: 

Areas  of  operation  for  a  powered-lift  course 
are  the  following — 

(i)  Preflight  preparation:  , 

(ii)  Preflight  procedures; 

(iii)  Airport  and  heliport  operations: 

(iv)  Hovering  maneuvere: 

(v)  Takeoffe,  landings,  and  go-arounds; 

(vi)  Performance  maneuvera; 

(vii)  Ckound  reference  maneuvera; 

(viii)  Navigation; 

(ix)  SUlls  and  slow  flight; 

(x)  Basic  instrument  maneuvera: 

(xi)  Emergency  operations; 

(xii)  Night  operations,  except  as  provided 
in  §61.110  of  this  chapter,  and 

(xiii)  Postflight  procedures. 

(6)  Areas  of  operations  for  a  glider- 
nonpo¥rered  course:  Areas  of  operation  for  a 
glider-aonpowered  course  are  the 
foUotviag — 

(i)  Preflight  preparation: 

(ii)  Preflight  procedures; 

(iii)  Airpwrt  and  gliderport  operations; 

(iv)  LauJnches  and  landings; 

(v)  Performance  speeds; 

(vi)  Soaring  techniques; 

(vii)  Performance  maneuvera; 

(viii)  Navigation; 

(ix)  Stalls  and  slow  flight; 

(x)  Emergency  operations:  and 

(xi)  Postflight  procedures. 

(7)  Areas  of  operation  for  a  glider-powered 
course:  Areas  of  operation  for  a  glider- 
powered  course  are  the  following — 

(i)  Preflight  preparation: 

(ii)  Preflight  procedures; 

(iii)  Airport  and  gliderport  operations; 

(iv)  Takeo%,  landings,  and  go-arounds; 

(v)  Performance  speeds; 

(vi)  Soaring  techniques; 

(vii)  Performance  maneuvera: 

(viii)  Navigation; 

(ix)  Stalls  and  slow  flight: 

(x)  Emergency  operations:  and 

(»)  Postflight  procedures. 

(•}  Areas  of  operation  for  a  lighter  than  air- 
airship  course:  Areas  of  operation  for  a 
lighter  than  air-airahip  course  are  the 
followring — 

(i)  Preflight  preparation; 

(ii)  Preflight  procedures; 


(iii)  Airport  operations; 

(iv)  Takeofiis,  landings,  and  go-arounds; 

(v)  Performance  maneuvere; 

(vi)  Ground  reference  maneuvere: 

(vii)  Navigation: 

(viii)  Emergency  operations:  and 

(ix)  Postfli^t  procedures. 

(9)  Areas  of  operation  for  a  lighter  than  air- 
balloon  course:  Areas  of  operation  fcH-  a 
lighter  than  air  category-balloon  9our8e  are 
the  following — 

(i)  Preflight  preparation: 

(ii)  I»reflight  procedures; 

(iii)  Balloonport  operations; 

(iv)  Lift-offs  and  landings; 

(v)  Performance  maneuvere: 

(vi)  Navigation; 

(vii)  Emergency  operations:  and 

(viii)  Postflight  procedures. 

5.  Supenrised  pilot-in-command  practice. 
Each  approved  course  must  include  the 
following  supervised  pilot-in-command 
practice  on  the  areas  of  operation  listed  in 
section  4.(c)  of  this  appendix,  appropriate  to 
the  aircraft  category  and  class  rating  for 
which  the  course  applies,  and  must  include: 

(a)  For  an  airplarte-single  engine  course.  At 
least  5  houra  of  supervised  pilot-in-command 
time,  on  the  approved  areas  of  operation  in 
section  4.(c)(l)  of  this  appendix,  and  the 
training  must  include  at  least — 

(1)  One  supervised  PIC  cross-country  flight 
of  at  least  more  than  100  nautical  miles 
duration,  landings  at  a  minimum  c^  three 
points,  and  one  route  of  the  fli^t  being  a 
straight  line  distance  of  at  least  50  nautical 
miles  between  the  takeoff  and  landing 
locations;  and 

(2)  Three  takeofb  and  three  landings  to  a 
full  stop  (with  each  landing  involving  a  flight 
in  the  traffic  pattern)  at  an  airp>ort  with  an 
operating  control  tower. 

(b)  For  an  airplane-multiengine  courae.  At 
least  5  houra  of  supervised  pilot-in-conunand 
time,  on  the  app>roved  areas  of  operation  in 
section  4.(c)(2)  of  this  appendix,  aad  the 
training  must  include  at  lirast — 

(1)  One  supervised  PIC  cross-country  flight 
over  100  nautical  miles  duration,  landings  at 
a  minimum  of  three  points,  and  one  route  of 
the  flight  being  a  straight  line  distance  of  at 
least  50  nautical  miles  between  the  talceoff 
and  landing  locations;  and 

(2)  Three  takeoffs  and  three  landings  to  a 
fiill  stop  (with  each  landing  involving  a  Sight 
in  the  traffic  ptattem)  at  an  airport  with  an 
operating  control  tower. 

(c)  For  a  rotorcraft-helicopter  course.  At 
least  5  houra  of  supervised  pilot-in-command 
time,  on  the  approved  areas  of  operation  in 
section  4.(cX3)  of  this  appendix,  and  the 
training  must  include  at  least — 

(1)  One  supervised  PiC  cross-country  flight 
over  50  nautical  miles  duration,  landings  at 

a  minimum  of  three  points,  and  one  route  of 
the  flight  being  a  straight  line  distance  of  at 
least  25  nautical  miles  between  the  takeoff 
and  landing  locations;  and 

(2)  Three  takeofb  and  three  landings  to  a 
full  stop  (with  each  landing  involving  a  flight 
in  the  traffic  pattern)  at  an  airport  with  an 
operating  control  tower. 

(d)  For  a  rotorcraft-gyropkme  course.  At 
least  5  houra  of  supervised  pilot-in-command 
time,  on  the  approved  areas  of  operation  ia 
section  4.(c)(4)  of  tius  appendix,  and  the 
traisiag  must  iacliide  at  least — 


(1)  One  supervised  PIC  cross-country  flight 
over  50  nautical  miles  duration,  landings  at 

a  minimum  of  three  (mints,  and  one  route  of 
the  flight  being  a  straight  line  distance  of  at 
least  25  nautical  miles  between  the  takeoff 
and  landing  locations;  and 

(2)  Three  takeo%  and  three  landings  to  a 
full  stop  (with  each  landing  involving  a  flight 
in  the  traffic  pattern)  at  an  airport  with  an 
operating  control  tower. 

(e)  For  a  powered-lift  course.  At  least  5 
houra  of  suf)ervised  pilot-in-command  time, 
on  the  approved  areas  of  operation  in  section 
4.(cK5)  of  this  appendix,  and  the  training 
must  include  at  least — 

(1)  One  supervised  PIC  cross-country  flight 
over  100  nautical  miles  duration,  landings  at 
a  minimum  of  three  points,  and  one  route  of 
the  flight  being  a  straight  line  distance  of  at 
least  50  nautic^  miles  between  the  takeoff 
and  landing  locations:  and 

(2)  Three  takeoffs  and  three  landings  to  a 
full  stop  (with  each  landing  involving  a  flight 
in  the  traffic  pattern)  at  an  airport  with  an 
operating  control  tower. 

(f)  For  a  glider-nonpowered  course. 

(1)  At  least  2  flighu  of  supwrvised  pilot-in- 
command  time,  on  the  approved  areas  of 
operation  in  section  4.(cK6)  of  this  appendix; 
and 

(2)  If  the  course  coven  ground  launch 
procedures,  the  supervised  pilot  in  command 
time  must  include  at  least  2  flights  using  a 
winch  or  auto  tow  on  the  approved  areas  of 
operation  in  section  4. (c)(6)  of  this  appendix. 

(g)  For  a  glider- powered  course.  At  least  2 
flights  of  supervised  pilot-in-command  time, 
on  the  approved  areas  of  operation  in  section 
4.(c)(7)  of  this  appendix. 

(h)  For  a  lifter  than  air-oirahip  course.  At 
least  5  houra  of  supervised  pilot-in-command 
time  with  an  authorized  flight  instructor,  on 
the  approved  areas  of  operation  in  section 
4.(cX8)  of  this  appendix. 

(i)  For  a  lifter  than  air-balloon  course.  At 
least  2  flights  of  su(>ervised  pilot-in- 
command  time,  on  the  approved  areas  of 
operation  in  section  4.(c)(9)  of  this  appendix, 
in  the  balloon  for  which  the  course  applies. 

6.  Stagfi  checks  and  end-of-course  tests. 

(a)  Each  student  enrolled  in  a  private  pilot 
course  must  satisfactorily  accomplish  the 
stage  checks  and  end-of-course  tests,  in 
accordance  with  the  school's  approved 
training  course,  and  must  consist  of  the 
approved  areas  of  operaticm  of  section  4  of 
this  appendix  for  the  aircraft  category  and 
class  rating  for  which  the  course  applies. 

(b)  Each  student  must  demonstrate 
saUsfectory  proficiency  prior  to  being 
endorsed  to  operate  an  aircraft  in  supervised 
PIC  flight 

Appendix  C— tnetrument  Rating 
Courae 

1.  Applicability.  This  appendix  prescribes 
the  minimum  curriculum  for  an  instrument 
rating  course  and  an  additional  instrument 
rating  course,  required  under  this  part,  for: 

(a)  Instrument-airplane  single-engine. 

(b)  Instrument-airplane  multiengine. 

(c)  Instrument-helicopter. 

(d)  Instnunent-airahip. 

(e)  iBstnunent-powerad-IifL 
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2.  Eligibility  for  enrollment.  A  person  must 
have  the  following  to  enroll  in  the  flight 
pration  of  the  instrument  rating  course: 

(a)  A  private  pilot  certificate  with  an 
airoaft  category  and  class  rating  appropriate 
to  the  instrument  rating  for  which  the  course 
applies. 

(b)  At  least  a  valid  third-class  medical 
certificate  issued  under  part  67  of  this 
chapter. 

3.  Aeronautical  knowledge  tiaiiting. 

(a)  Each  approved  course  must  indude  the 
aeronautical  knowledge  areas  listed  in 
section  3.(b)  of  this  appendix,  appropriate  to 
the  instrument  rating  for  which  the  course 
applies,  and  must  include  at  least: 

(1)  30  hours  of  training,  if  the  course  is  for 
an  initial  instr\mient  rating. 

(2)  20  hours  of  training,  if  the  course  is  for 
an  additional  instrument  rating. 

(b)  Each  approved  course  must  include  the 
following  aeronautical  knowledge  areas: 

(1)  The  applicable  Federal  Aviation 
Regulations  for  IFR  flight  operations; 

(2)  The  appropriate  information  in  the 
"Airman's  Information  Manual;" 

(3)  The  air  traffic  control  system  and 
procedures  for  instrument  flight  operations; 

(4)  IFR  navigation  and  approaches  by  use 
of  radio  aids; 

(5)  Use  of  IFR  en  route  and  instrument 
charts  procedure  approach; 

(6)  llie  procurement  and  use  of  aviation 
weather  reports  and  forecasts,  and  the 
elements  of  forecasting  weather  trends  on  the 
basis  of  that  information  and  personal 
observation  of  weather  conditions; 

(7)  The  safe  and  efficient  operation  of 
aircraft  under  IFR  and  conditions  appropriate 
to  the  instrument  rating  for  which  Uie  course 
applies; 

(8)  The  recognition  of  critical  weather 
situations  and  windshear  avoidance; 

(9)  Aeronautical  decision  making  and 
judgment;  and 

(10)  Flight  deck  resource  management,  to 
include  crew  communication  and 
coordination. 

4.  Flight  training. 

(a)  Each  approved  course  must  indude  the 
following  flight  training  on  the  areas  of 
operation  listed  in  section  4.(d)  of  this 
appendix,  appropriate  to  the  instrument- 
aircraft  category  and  class  rating  for  which 
the  course  applies,  and  must  include  at  least: 

(1)  35  hours  of  instrument  training,  if  the 
course  is  for  an  initial  instrument  rating. 

(2)  15  hours  of  instnmient  training,  if  the 
course  is  for  an  additional  instrument  rating. 

(b)  Use  of  flight  training  devices. 

(1)  The  course  may  include  training  in  a 
flight  training  device,  provided  they  are 
representative  of  the  aircraft  for  which  the 
course  is  approved  for,  meet  requirements  of 
this  paragraph,  and  the  training  is  given  by 
an  authorized  ground  or  flight  instructs. 

(2)  Training  in  a  flight  training  device  that 
meets  the  requirements  of  §  141.41(aKl)  of 
this  part,  may  be  credited  for  a  maximum  of 
10  percent  of  the  total  flight  training  hour 
requirements  of  the  approved  course,  or  of 
this  section,  whichever  is  less. 

(3)  Training  in  a  flight  training  device  that 
meets  the  requirements  of  §  141.41(a)(2)  of 
this  part,  may  be  credited  for  a  maximum  of 
5  percent  of  the  total  flight  training  hour 


requirements  of  the  approved  course,  or  of 
this  section,  whichever  is  less. 

(4)  Training  in  a  flight  training  device  that 
meets  the  requirements  of  §  141.41(a)(1)  of 
this  part  and  a  flight  training  device  that 
meets  the  requirements  of  §  141.41(a)(2)  of 
this  part,  may  be  credited  for  a  maximum  of 
10  percent  of  the  total  flight  training  hour 
requirements  of  the  approved  course,  or  by 
this  section,  whichever  is  less.  However, 
training  in  a  flight  training  device  that  meets 
the  requirements  of  §  141.41(a)(2)  of  this  part 
may  be  credited  for  a  maximum  of  5  percent 
of  the  total  flight  training  hour  requirements. 

(c)  In  addition,  each  approved  course  must 
include  the  following  flight  training  on  the 
areas  of  of)eration  listed  in  section  4.(d)  of 
this  appendix,  appropriate  to  the  instnmient- 
aircraft  category  and  class  rating  for  which 
the  course  applies,  and  must  include: 

(1)  For  an  instrument-airplane  single 
enpne  course.  Instrument  training  time  from 
an  authorized  instructor,  on  the  approved 
areas  of  operation  in  section  4.(d)  of  this 
appendix,  and  the  training  must  indude  at 
least  one  cross  country  flight  that — 

(i)  Is  in  a  single  engine  airplane  and  is 
performed  under  IFR; 

(ii)  Is  a  distance  of  at  least  250  nautical 
miles  along  airways  or  ATC-directed  routing 
with  one  of  the  routes  being  at  least  a 
straight-line  distance  of  100  nautical  miles 
between  airports; 

(iii)  Involves  an  instnunent  approach  at 
each  airport;  and 

(iv)  Involves  three  different  kinds  of 
approaches  with  the  use  of  navigation  aids. 

(2)  For  an  instrument-airplane  multiengine 
course.  Instnunent  training  time  from  an 
authorized  instructor,  on  the  approved  areas 
of  operation  in  section  4.(d)  of  this  appendix, 
and  the  training  must  indude  at  least  one 
cross  country  flight  that — 

(i)  Is  in  a  multiengine  airplane  and  is 
performed  under  IFR; 

(ii)  Is  a  distance  of  at  least  250  nautical 
miles  along  airways  or  ATC-directed  routing 
with  one  of  the  routes  being  at  least  a 
straight-line  distance  of  100  nautical  miles 
between  airports; 

(iii)  Involves  an  instrument  approach  at 
each  airport;  and 

(iv)  Involves  three  different  kinds  of 
approaches  with  the  use  of  navigation  aids. 

(3)  For  an  instrument-helicopter  course. 
Instrument  training  time  from  an  authorized 
instrudor,  on  the  approved  areas  of  operation 
in  section  4.(d)  of  this  appendix,  and  the 
training  must  indude  at  least  one  cross 
country  flight  that — 

(i)  Is  in  a  helicopter  and  is  performed 
under  IFR; 

(ii)  Is  a  distance  of  at  least  100  nautical 
miles  along  airways  or  ATC-directed  routing 
with  one  of  the  routes  being  at  least  a 
straight-line  distance  of  50  nautical  miles 
between  airports; 

(iii)  Involves  an  instrument  approach  at 
each  airport;  and 

(iv)  Involves  three  different  kinds  of 
approaches  with  the  use  of  navigation  aids. 

(4)  For  an  instrument-powered-lift  course. 
Instrument  training  time  from  an  authorized 
instructor,  on  the  approved  areas  of  operation 
in  section  4.(d)  of  this  appendix,  and  the 
training  must  include  at  least  one  cross 
country  flight  that — 


(i)  Is  in  a  powered-lift  and  is  performed 
under  IFR; 

(ii)  Is  a  distance  of  at  least  250  nautical 
miles  along  airways  or  ATC-direded  routing 
with  one  of  the  routes  being  at  least  a 
straight-line  distance  of  130  nautical  miles 
between  airports; 

(iii)  Involves  an  instriiment  approach  at 
each  airport;  and 

(iv)  Involves  three  different  kinds  of 
approaches  with  the  use  of  navigation  aids. 

(5)  For  an  instrument-airship  course. 
Instrument  training  time  frtun  an  authorized 
instrudor,  on  the  approved  areas  of  operation 
in  section  4. (d)  of  this  appendix,  and  the 
training  must  include  at  least  one  cross 
country  flight  that — 

(i)  Is  in  an  airship  and  is  performed  under 
IFR; 

(ii)  Is  a  distance  of  at  least  50  nautical 
miles  along  airways  or  ATC-directed  routing 
with  one  of  the  routes  being  at  least  a 
straight-line  distance  of  25  nautical  miles 
between  airports; 

(iii)  Involves  an  instrument  approach  at 
each  airport;  and 

(iv)  Involves  three  different  kinds  of 
approaches  with  the  use  of  navigation  aids. 

(d)  Areas  of  operation : 

(i)  Preflight  preparation; 

(ii)  Preflight  procedures; 

(iii)  Air  traffic  control  dearances  and 
procedures; 

(iv)  Flight  by  reference  to  instruments; 

(v)  Navigation  aids; 

(vi)  Instrument  approach  procedures; 

(vii)  Emergency  operations;  and 

(viii)  Postflight  procedures. 

5.  Stage  checks  and  end-of-course  tests. 

Each  student  enrolled  in  an  instriunent 
rating  course  must  satisfactorily  accomplish 
the  stage  checks  and  end-of-course  tests,  in 
accordance  with  the  school's  approved 
training  coiu^e,  and  must  consist  of  the 
appropriate  approved  areas  of  operation  of 
section  4  of  this  appendix  for  the  aircraft 
category  and  class  rating  for  which  the  course 
applies. 

Appendix  D— Commercial  Pilot 
Certification  Course. 

1.  Applicability.  This  appendix  prescribes 
the  minimum  curriculum  for  a  commercial 
pilot  certification  course  required  under  this 
part,  for 

(a)  Airplane  category — single-engine  class. 

(b)  Airplane  category — multiengine  class. 

(c)  Rotorcraft  category — helicopter  class. 

(d)  Rotorcraft  category — gyroplane  class. 

(e)  Powered-lift  category. 

(f)  Glider  category — nonpowrered  class. 

(g)  Glider  category — powered  class. 

(h)  Lighter-than-air  category — airship  class, 
(i)  Lighter-than-air  category — balloon  class. 

2.  Eligibility  for  enrollment. 

(a)  A  person  must  have  the  following  to 
enroll  in  the  flight  portion  of  the  commercial 
pilot  certification  course: 

(1)  At  least  a  private  pilot  certificate; 

(2)  At  least  a  valid  third-class  medical 
certificate  issued  under  part  67  of  this 
chapter  for  a  rating  in  an  aircraft  other  than 
a  glider  or  a  balloon; 

(3)  A  signed  and  dated  statement  affixed  to 
the  application  certifying  that  no  known 
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medical  defect  exists  that  would  make  the 
person  unable  to  pilot  a  glider  or  balloon,  as 
appropriate;  and 

(4)  If  the  course  is  for  a  rating  in  an 
airplane,  powered-lift  category,  or  an  airship 
class,  then  the  person  must — 

(i)  Hold  an  instrument  rating  in  the  aircraft 
that  is  appropriate  to  the  aircraft  category  and 
class  rating  for  which  the  course  applies;  or 

(ii)  Be  concurrently  enrolled  in  an 
instrument  rating  course  that  is  appropriate 
to  the  aircraft  category  and  class  rating  for 
which  the  course  applies  and  satisfectorily 
accomplish  the  required  instrument  rating 
pradical  test  prior  to  completing  the 
commercial  pilot  certification  course. 

(b)  A  person  must  meet  the  aeronautical 
experience  requirements  prescribed  in  part 
61  of  this  chapter  for  a  commercial  pilot 
certificate  that  is  appropriate  to  the  aircraft 
category  and  class  rating  for  which  the  course 
applies  upon  completion  of  this  course. 

3.  Aeronautical  knowledge  training. 

(a)  Each  approved  course  must  include  the 
aeronautical  knowledge  areas  listed  in 
paragraph  (b)  of  this  section,  appropriate  to 
the  aircraft  category  and  class  rating  for 
which  the  course  applies,  and  must  include 
at  least: 

(1)  100  hours  of  training,  if  the  course  is 
for  an  airplane  category  rating,  powered  lift 
category  rating,  or  a  lighter-than-air  category 
with  an  airship  class  rating. 

(2)  65  hours  of  training,  if  the  course  is  for 
a  rotorcraft  category  rating. 

(3)  25  hours  of  training,  if  the  course  is  for 
a  glider  category  rating. 

(4)  20  hours  of  training,  if  the  course  is  for 
a  li^ter-than-air  category  with  a  balloon 
class  rating. 

(b)  Aeronautical  knowledge  areas.  Each 
approved  course  must  include  the 
aeronautical  knowledge  areas  listed  in  this 
paragraph,  appropriate  to  the  aircraft 
category  and  class  rating  for  which  the  course 
applies: 

(1)  The  Federal  Aviation  Regulations  that 
apply  to  conunercial  pilot  privileges, 
limitations,  and  flight  operations; 

(2)  Accident  reporting  requirements  of  the 
National  Transportation  Safety  Board; 

(3)  Basic  aerodynamics  and  the  principles 
of  flight; 

(4)  Meteorology  to  indude  recognition  of 
critical  weather  situations,  windshear 
recognition  and  avoidance,  and  the  use  of 
aeronautical  weather  reports  and  forecasts; 

(5)  Safe  and  efficient  operation  of  airtraft; 

(6)  Weight  and  balance  computations; 

(7)  Use  of  performance  charts; 

(8)  Significance  and  effects  of  exceeding 
aircraft  performance  limitations; 

(9)  Use  of  aeronautical  charts  and  magnetic 
compass  for  pilotage  and  dead  reckoning; 

(10)  Use  of  air  navigation  fecilities; 

(11)  Aeronautical  decision  making  and 
judgement; 

(12)  Principles  and  functions  of  aircraft 
systems) 

(13)  Maneuvers,  procedures,  and 
emergency  operations  appropriate  to  the 
aircraft; 

(14)  Night  and  high  altitude  operaUons; 
and 

(15)  Descriptions  of  and  procedures  for 
operating  within  the  National  Airspace 
System. 


4.  Flight  training. 

(a)  Each  approved  course  must  include  the 
following  fli^t  training  on  the  areas  of 
operation  listed  in  paragraph  (c)  of  this 
section,  appropriate  to  the  aircraft  category 
and  class  rating  for  which  the  course  applies, 
and  must  include: 

(1)  For  an  airplane-single  engine  course.  At 
least  20  hours  of  training  on  the  approved 
areas  of  operation  listed  in  paragraph  (c)(1) 
of  this  section  that  includes  at  least — 

(i)  Five  hours  of  instrument  training  in  a 
single  engine  airplane: 

(ii)  Ten  hours  of  training  in  a  single  engine 
airplane  that  has  a  retractable  landing  gear, 
flaps,  and  a  controllable  pitch  propeller,  or 
is  turbine- powered; 

(iii)  One  cross-country  flight  in  a  single 
engine  airplane  of  at  least  2  hours  in 
duration,  a  total  straight-line  distance  of 
more  than  100  nautical  miles  from  the 
original  point  of  departure,  and  occurring  in 
day-VFR  conditions; 

(iv)  Except  as  provided  in  §61.131  of  this 
chapter,  one  cross-country  flight  in  a  single 
engine  airplane  of  at  least  2  hours  in 
duration,  a  total  straight-line  distance  of 
more  than  100  nautical  miles  from  the 
original  p)oint  of  departure,  and  occurring  in 
ni^t-VFR  conditions;  and 

(v)  Three  hours  in  a  single  engine  airplane, 
in  preparation  for  the  practical  test  within 
the  60  days  preceding  the  date  of  the  test. 

(2)  For  an  airplane-multiengine  course.  At 
least  20  hours  of  training  on  the  approved 
areas  of  operation  listed  in  paragraph  (c)(2) 
of  this  section  that  includes  at  least — 

(i)  Five  houra  of  instrument  training  in  a 
multiengine  airplane; 

(ii)  Ten  hours  of  training  in  a  multiengine 
airplane  that  has  a  retractable  landing  gear, 
flaps,  and  a  controllable  pitch  propeller,  or 
is  turbine-powered; 

(iii)  One  cross-country  flight  in  a 
multiengine  airplane  of  at  least  2  hours  in 
duration,  a  total  str^ght-line  distance  of 
more  than  100  nautical  miles  from  the 
original  point  of  departure,  and  occurring  in 
day-VFR  conditions; 

(iv)  Except  as  provided  in  §61.131  of  this 
chapter,  one  cross-country  flight  in  a 
multiengine  airplane  of  at  least  2  hours  in 
duration,  a  total  straight-line  distance  of 
more  than  100  nautical  miles  from  the 
original  point  of  departure,  and  occurring  in 
night- VFR  conditions;  and 

(v)  Three  houra  in  a  multiengine  airplane, 
in  preparation  for  the  practical  test  within 
the  60  days  preceding  the  date  of  the  test. 

(3)  For  a  rotorcraft-helicopter  course.  At 
least  20  hours  of  training  on  the  approved 
areas  of  operation  listed  in  paragraph  (c)(3) 
of  this  section  that  includes  at  least — 

(i)  Five  hours  of  instrument  training  in  a 
helicopter; 

(ii)  One  cross-country  flight  in  a  helicopter 
of  at  least  2  houra  in  duration,  a  total  straight- 
line  distance  of  more  than  50  nautical  miles 
from  the  original  point  of  departure,  and 
occurring  in  day-VFR  conditions; 

(iii)  Except  as  provided  in  §61.131  of  this 
chapter,  one  cross-country  flight  in  a 
helicopter  of  at  least  2  hours  in  duration,  a 
total  straight-line  distance  of  more  than  50 
nautical  miles  from  the  original  point  of 
departure,  and  occurring  in  night- VFR 
conditions;  and 


(iv)  Three  hours  in  a  helicopter,  in 
preparation  for  the  practical  test  within  the 
60  days  preceding  the  date  of  the  test. 

(4)  For  a  rotOBcraft-gyroplane  course.  At 
least  20  hours  of  training  on  the  approved 
areas  of  operation  listed  in  paragraph  (c)(4) 
of  this  section  that  includes  at  least— 

(i)  Five  hours  of  instrument  training  in  a 
gyroplane; 

(ii)  One  cross-country  flight  in  a  gyroplane 
of  at  least  2  hours  in  duration,  a  total  straight- 
line  distance  of  more  than  50  nautical  miles 
from  the  original  point  of  departure,  and 
occurring  in  day-VFR  conditions: 

(iii)  Except  as  provided  in  §61.131  of  this 
chapter,  one  cross-country  flight  in  a 
gyroplane  of  at  least  2  hours  in  duration,  a 
total  straight-line  distance  of  more  than  50 
nautical  miles  from  the  original  point  of 
departure,  and  occurring  in  night- VFR 
conditions;  and 

(iv)  Three  hours  in  a  gyroplane,  in 
preparation  for  the  practical  test  within  the 
60  days  preceding  the  date  of  the  test. 

(5)  For  a  powered-lift  course.  At  least  20 
hours  of  training  on  the  approved  areas  of 
operation  listed  in  paragraph  (c)(5)  of  this 
section  that  includes  at  least — 

(i)  Five  hours  of  instrument  training  in  a 
powered-lift; 

Oi)  One  cross-country  flight  in  a  powered- 
lift  of  at  least  2  hours  in  duration,  a  total 
straight-line  distance  of  more  than  100 
nautical  miles  from  the  original  point  of 
departure,  and  occurring  in  day-VFR 
conditions; 

(iii)  Except  as  provided  in  §61.131  of  this 
chapter,  one  cross-country  flight  in  a 
powered-lift  of  at  least  2  hours  in  duration, 
a  total  straight-line  distance  of  more  than  100 
nautical  miles  from  the  original  point  of 
departure,  and  occurring  in  night- VFR 
conditions;  and 

(iv)  Three  houra  in  a  powered-lift,  in 
preparation  for  the  practical  test  within  the 
60  days  preceding  the  date  of  the  test 

(6)  For  a  nonpowered  glider  course.  At 
least  10  houra  of  flight  training  and  10  flights 
on  the  approved  areas  of  operation  of 
paragraph  (c)(6)  of  this  section,  that 
includes — 

(i)  At  least  3  flights  in  preparation  for  the 
practical  test  within  the  60  days  preceding 
the  date  of  the  test;  and 

(ii)  If  the  course  is  for  ground  launch 
procedures  privileges,  the  course  must  also 
indude  at  least  5  flights  of  flight  training  in 
a  nonpowered  glider  using  a  winch  or  auto 
tow  on  the  approved  areas  of  oi>eration  of 
paragraph  (cK6)  of  this  section. 

(7)  For  a  powered  glider  course.  At  least  10 
hours  of  flight  training  on  the  approved  areas 
of  operation  of  paragraph  (c)(7)  of  this 
section,  that  includes  at  least  3  houra  in 
preparation  for  the  practical  test  within  the 
60  days  preceding  the  date  of  the  test; 

(8)  For  an  airship  course.  At  least  20  houra 
of  training  in  airships  on  the  approved  areas 
of  operation  in  paragraph  (c)(8)  of  this 
section,  which  includes  at  least — 

(i)  Three  houra  in  an  airahip,  in 
preparation  for  the  practical  test  within  the 
60  days  preceding  the  date  of  the  test; 

(ii)  Five  houra  of  instrument  training  in  . 
airahips; 

(iii)  One  cross-country  flight  in  an  airahip 
of  at  least  1  hour  in  duration,  a  total  straight- 
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line  distance  of  more  than  25  nautical  miles 
from  the  original  point  of  departiire.  and 
ocauring  in  day-VFR  conditions;  and 

(iv)  One  cross-country  flight  in  an  airship 
of  at  least  1  hour  in  duration,  a  total  straight- 
line  distance  of  more  than  25  nautical  miles 
from  the  original  point  of  departure,  and 
occurring  in  night- VFR  conditions,  except  as 
provided  in  §61.131  of  this  chapter. 

(9)  For  a  balloon  course.  At  least  10  hours 
of  flight  training  that  includes  at  least  10 
flights  of  flight  training  in  balloons  on  the 
approved  areas  of  operation  of  paragraph 
(c)(9)  of  this  section,  and  includes — 

(i)  If  the  course  is  involves  training  in  a  gas 
balloon,  the  training  must  include  at  least — 

(A)  Two  flights  of  1  hour  each  in  a  gas 
balloon; 

(B)  One  flight  in  a  gas  balloon  involving  a 
controlled  ascent  to  10,000  feet  above  the 
surface;  and 

(C)  Two  flights  in  a  gas  balloon,  in 
preparation  for  the  practical  test  within  the 
60-day  period  preceding  the  date  of  the  test. 

(ii)  If  the  course  involves  training  in  a 
balloon  with  an  airborne  heater,  the  training 
must  include  at  least — 

(A)  Two  flights  of  30  minutes  each  in  a 
balloon  with  an  airborne  heater; 

(B)  One  flight  involving  a  controlled  ascent 
to  5,000  feet  above  the  siirface  in  a  balloon 
with  an  airborne  heater;  and 

(C)  Two  flights  in  a  balloon  with  an 
aiibome  heater,  in  preparation  for  the 
practical  test  within  the  60-day  period 
preceding  the  date  of  the  test. 

(b)  Use  of  flight  training  devices. 

(1)  Training  in  a  flight  training  device  may 
be  included  in  the  course,  provided  it  is 
representative  of  the  aircraft  for  which  the 
course  is  approved  for,  meets  the 
requirements  of  this  paragraph,  and  is  given 
by  an  authorized  ground  or  flight  instructor. 

(2)  Training  in  a  flight  training  device  that 
meets  the  requirements  of  §  141.41(a)(1)  of 
this  part  may  be  credited  for  a  maximum  of 
10  p>ercent  of  the  total  flight  training  hour 
requirements  of  the  approved  course,  or  of 
this  section,  whichever  is  less. 

(3)  Training  in  a  flight  training  device  that 
meets  the  requirements  of  §  141.41(a)(2)  of 
this  part  may  be  credited  for  a  maximum  of 
5  percent  of  the  total  flight  training  hour 
requirements  of  the  approved  course,  or  of 
this  section,  whichever  is  less. 

(4)  Training  in  a  flight  training  device  that 
meets  the  requirements  of  §141. 41(a)(1)  of 
this  part  and  a  flight  training  device  that 
meets  the  requirements  of  §  141.41(a)(2)  of 
this  part  may  be  credited  for  a  maximimi  of 
10  [Mrcent  of  the  total  flight  training  hour 
requirements  of  the  approved  course,  or  by 
this  section,  whichever  is  less.  However, 
training  in  a  flight  training  device  that  meets 
the  requirements  of  §141. 41(a)(2)  of  this  part 
may  be  credited  for  a  maximum  of  5  percent 
of  the  total  flight  training  hour  requirements. 

(c)  Areas  of  operation.  Each  approved 
course  must  include  the  flight  training  on  the 
areas  of  operation  listed  in  this  paragraph, 
that  are  appropriate  to  the  aircraft  cat^ory 
and  class  rating  for  which  the  course  appUes: 

(1)  For  an  airplane-single  engine  course: 

(i)  Preflight  preparation; 

(ii)  Preflight  procedures; 

(iii)  Airport  and  seaplane  base  operations; 


(iv)  TakeofEs,  landings,  and  go-arounds; 

(v)  Performance  maneuvers; 

(vi)  Navigation; 

(vii)  Stalls  and  slow  flight; 

(viii)  Emergency  operations; 

(ix)  High  altitude  operations;  and 

(x)  Postflight  procedures. 

(2)  For  an  airplane-multiengine  course: 
(i)  Preflight  preparation; 

(ii)  Preflight  procedures; 

(iii)  Airport  and  seaplane  base  operations; 

(iv)  Takeoff,  landings,  and  go-arounds; 

(v)  Performance  maneuvers; 

(vi)  Navigation; 

(vii)  Stalls  and  slow  flight; 

(viii)  Emergency  operations; 

(ix)  Multiengine  operations; 

(x)  High  altitude  operations;  and 

(xi)  PcMtflight  procedures. 

(3)  For  a  rotorcraft-helicopter  course: 
(i)  Preflight  preparation; 

(ii)  Preflight  procedures; 

(iii)  Airport  and  heliport  operations: 

(iv)  Hovering  maneuvers; 

(v)  Takeoffs,  landings,  and  go-arounds; 

(vi)  Perfonnance  maneuvera; 

(vii)  Navigation; 

(viii)  Emergency  operations: 

(ix)  Special  operations;  and 

(x)  PcMtflight  procedures. 

(4)  For  a  rotorcraft-gyroplane  course: 
(i)  Preflight  preparation; 

(ii)  Preflight  procedures; 

(iii)  Airport  operations; 

(iv)  TakeofEs,  landings,  and  go-arounds; 

(v)  Performance  maneuvers; 

(vi)  Navigation; 

(vii)  Flight  at  slow  airspeeds; 

(viii)  Emergency  operations;  and 

(ix)  Postflight  procedures. 

(5)  For  a  powered-lift  course:         < 
(i)  Preflight  preparation; 

(ii)  Preflight  procedures; 

(iii)  Airport  and  heliport  operations; 

(iv)  Hovering  maneuvers: 

(v)  Takeoffs,  landings,  and  go-arounds; 

(vi)  Performance  maneuvera; 

(vii)  Navigation; 

(viii)  Stalls  and  slow  flight; 

(ix)  Emergency  operations; 

(x)  High  altitude  operations: 

(xi)  Special  operations;  and 

(xii)  Postflight  procedures. 

(6)  For  a  glider-nonpowered  course: 
(i)  Preflight  preparation; 

(ii)  Preflight  procedures; 

(iii)  Airport  and  gliderport  operations: 

(iv)  Launches  and  landings: 

(v)  Perfonnance  speeds; 

(vi)  Soaring  techniques; 

(vii)  Performance  maneuvers; 

(viii)  Navigation: 

(ix)  Stalls  and  slow  flight; 

(x)  Emergency  operations;  and 

(xi)  Postflight  procedures. 

(7)  For  a  ^ider-powered  course: 
(i)  Preflight  preparation; 

(ii)  Preflight  procedures; 

(iii)  Airport  and  gliderport  operations; 

(iv)  Takeo%,  landings,  and  go-arounds: 

(v)  Performance  speeds; 

(vi)  Soaring  techniques; 

(vii)  Performance  maneuvers; 

(viii)  Navigation; 

(ix)  Stalls  and  slow  flight: 

(x)  Emergency  operations;  and 


(xi)  Postflight  procedures. 

(8)  For  a  lighter  than  air-oirship  course: 
(i)  Preflight  preparation; 

(ii)  Preflight  procedures: 

(iii)  Airport  operations; 

(iv)  Takeofls,  landings,  and  go-arounds; 

(v)  Performance  maneuvers; 

(vi)  Navigation; 

(vii)  Emergency  operations;  and 

(viii)  Postmght  procedures. 

(9)  For  a  lighter  than  air-balloon  course: 
(i)  Preflight  preparation; 

(ii)  Preflight  procedures; 

(iii)  Balloonport  operations; 

(iv)  Lift-offs  and  landings; 

(v)  Performance  maneuvera: 

(vi)  Navigation; 

(vii)  Emergency  operations;  and 

(viii)  Postflight  procedures. 

5.  Supervised  pilot-in-command  training. 
Each  approved  course  must  include 
su{)ervised  pilot-in-command  practice  on  the 
areas  of  operation  listed  in  section  4.(c)  of 
this  appendix,  appropriate  to  the  aircraft 
category  and  class  rating  for  which  the  course 
applies,  and  must  include: 

(a)  For  an  airplane-single  engine  course.  At 
least  10  houra  of  supervised  PIC  flying  in  a 
single  engine  airplane  on  the  approved  areas 
of  operation  in  section  4.(c)(l)  of  this 
appendix,  which  includes  at  least — 

(1)  One  cross-country  flight,  if  the  training 
is  being  performed  in  the  state  of  Hawaii,  that 
must  involve  landings  at  a  minimum  of  three 
points  and  one  of  the  routes  having  a 
straight-line  distance  of  at  least  150  nautical 
miles; 

(2)  One  cross-coimtry  flight,  if  the  training 
is  being  performed  in  a  State  other  than 
Hawaii,  that  must  involve  landings  at  a 
minimum  of  three  points  and  one  of  the 
routes  having  a  straight-line  distance  of  at 
least  250  nautical  miles;  and 

(3)  5  houra  in  night-VFR  conditions  with 
10  takeofk  and  10  landings  (with  each 
landing  involving  a  flight  with  a  traffic 
pattern)  at  an  airport  with  an  operating 
control  tower,  except  as  provided  in  §61.131 
of  this  chapter. 

(b)  For  an  airplane-multiengine  course.  At 
least  10  houra  of  supervised  PIC  flying  in  a 
multiengine  airplane  on  the  approved  areas 
of  operation  in  section  4. (c)(2)  of  this 
appendix,  which  includes  at  least — 

(1)  One  cross-country  flight,  if  the  training 
is  being  performed  in  the  state  of  Hawaii,  that 
must  involve  landings  at  a  minimum  of  three 
points  and  one  of  the  routes  having  a 
straight-line  distance  of  at  least  150  nautical 
miles: 

(2)  One  cross-country  flight,  if  the  training 
is  being  performed  in  a  State  other  than 
Hawaii,  that  must  involve  landings  at  a 
minimum  of  three  points  and  one  of  the 
routes  having  a  straight-line  distance  of  at 
least  250  nautical  miles;  and 

(3)  5  houra  in  night-VFR  conditions  with 
10  takeoffs  and  10  landings  (with  each 
landing  involving  a  flight  with  a  traffic     , 
pattern)  at  an  airport  with  an  operating 
control  tower,  except  as  provided  in  §61.131 
of  this  chapter. 

(c)  For  a  rotorcraft-helicopter  course.  At 
least  10  houra  of  supervised  PIC  flying  in  a 
helicopter  on  the  approved  areas  of  operation 
in  section  4. (c)(4)  of  this  appendix,  which 
includes  at  least — 
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(1)  One  cross-country  flight,  if  the  training 
is  being  performed  in  the  state  of  Hawaii,  that 
must  involve  landings  at  a  minimum  of  three 
points  and  one  of  the  routes  having  a 
straight-line  distance  of  at  least  150  nautical 
miles; 

(2)  One  cross-country  flight,  if  the  training 
is  being  performed  in  a  State  other  than 
Hawaii,  that  must  involve  landings  at  a 
minimum  of  three  points  and  one  of  the 
routes  having  a  straight-line  distance  of  at 
least  250  nautical  miles;  and 

(3)  5  houra  in  night-VFR  conditions  with 
10  takeoff  and  10  landings  (with  each 
landing  involving  a  flight  with  a  traffic 
pattern)  at  an  airport  with  an  op)erating 
coDtrol  tower,  except  as  provided  in  §  61.131 
of  this  chapter. 

(d)  For  a  rotorcraft-gyroplane  course.  At 
least  10  houra  of  supervised  PIC  flying  in  a 
gyroplane  on  the  approved  areas  of  operation 
in  section  4.(c)(4)  of  this  appendix,  which 
includes  at  least — 

(1)  One  cross-country  flight,  if  the  training 
is  being  performed  in  the  state  of  Hawaii,  that 
must  involve  landings  at  a  minimum  of  three 
points  and  one  of  the  routes  having  a 
straight-line  distance  of  at  least  150  nautical 
miles; 

(2)  One  cross-country  flight,  if  the  training 
l«  being  performed  in  a  State  other  than 
Hawaii,  that  must  involve  landings  at  a 
minimum  of  three  points  and  one  of  the 
mutes  having  a  straight-line  distance  of  at 
least  25U  nautical  miles;  and 

(3)  5  hours  in  night-VFR  conditions  with 
10  takeo^  and  10  landings  (with  each 
landing  involving  a  flight  with  a  traffic 
pattern)  at  an  airport  with  an  opterating 
control  tower,  except  as  provided  in  §61.131 
of  this  chapter. 

(e)  For  a  powered-lift  course.  At  least  10 
hours  of  supervised  PIC  flying  in  a  powered- 
lift  on  the  approved  areas  of  operation  in 
section  4.(c)(5)  of  this  appendix,  which 
includes  at  least — 

(1)  One  cross-country  flight,  if  the  training 
is  being  performed  in  the  state  of  Hawaii,  that 
must  involve  landings  at  a  minimum  of  three 
points  and  one  of  the  routes  having  a 
straight-line  distance  of  at  least  150  nautical 
miles; 

(2)  One  cross-country  flight,  if  the  training 
is  being  performed  in  a  State  other  than 
Hawaii,  that  must  involve  landings  at  a 
minimum  of  three  points  and  one  of  the 
routes  having  a  straight-line  distance  of  at 
least  250  nautical  miles;  and 

(3)  5  houra  in  night-VFR  conditions  with 
10  takeoffis  and  10  landings  (with  each 
landing  involving  a  flight  with  a  traffic 
pattern)  at  an  airport  with  an  operating 
control  tower,  except  as  provided  in  §61.131 
of  this  chapter. 

(f)  For  a  glider-nonpowered  course.  At  least 
5  supervised  PIC  flights  in  a  nonpowered 
glider  on  the  approved  areas  of  operation  of 
section  4.(c)(6)  of  this  appendix. 

(g)  For  a  glider-powered  course.  At  least  5 
supervised  PIC  flights  in  a  powered  glider  on 
the  approved  areas  of  operation  of  section 
4.(c)(7)  of  this  appendix. 

(h)  For  a  lighter  than  air-airship  course.  At 
least  10  houra  of  pilot  in  command  flight 
training  with  an  authorized  flight  instructor 
in  airahips,  on  the  approved  areas  of 


operation  in  section  4.(c)(8)  of  this  appendix, 
which  includes  at  least — 

(i)  One  cross-country  flight  with  landings 
at  a  minimum  of  three  points,  and  one  of  the 
routes  having  a  straight-line  distance  of  at 
least  25  nautical  miles  from  the  original  point 
of  departure;  and 

(ii)  5  houra  in  night-VFR  conditions  with 
10  takeo%  and  10  landings  (with  each 
landing  involving  a  flight  with  a  traffic 
pattern)  except  as  provided  in  §61.131  of  this 
chapter. 

(i)  For  a  lighter  than  air-balloon  course.  At 
least  2  flights  of  supervised  pilot-in- 
command  time,  on  the  approved  areas  of 
operation  in  section  4.(c)(9)  of  this  appendix, 
in  the  balloon  for  which  the  courae  applies. 

6.  Stage  checks  and  end-of-course  tests. 

(a)  Each  student  enrolled  in  a  commercial 
pilot  course  must  satisfactorily  accomplish 
the  stage  checks  and  end-of-couree  tests,  in 
accordance  with  the  school's  approved 
training  courae,  consisting  of  the  approved 
areas  of  operation  of  section  4  of  this 
app>endtx  for  the  aircraft  category  and  class 
rating  for  which  the  courae  applies. 

(b)  Each  student  must  demonstrate 
satisfactory  proficiency  prior  to  being 
endorsed  to  operate  an  aircraft  in  supervised 
PIC  flight. 

Appendix  E— Airline  Transport  Pilot 
Certification  Course 

1.  Applicability.  This  appendix  prescribes 
the  minimum  curriculum  for  an  airline 
transport  pilot  certification  course  under  this 
part,  for 

(a)  An  airplane  category-single  engine  class 
rating. 

(b)  An  airplane  category-multiengine  class 
rating. 

(c)  A  rotorcraft  category-helicopter  class 
rating. 

(d)  A  powered-lift  category  rating. 

2.  Eligibility  for  enrollment.  A  peraon  must 
have  the  following  to  enroll  in  the  flight 
p>ortion  of  the  airline  transport  pilot 
certification  course: 

(a)  Meet  at  least  one  of  the  following 
requirements^ 

(1)  Hold  at  least  a  commercial  pilot 
certificate  and  an  instrument  rating; 

(2)  Meet  the  requirements  of  §61.73  of  this 
chapter  to  qualify  for  a  commercial  pilot 
certificate  and  an  instrument  rating,  in  the 
case  of  a  person  who  is  a  rated  pilot  in  the 
U.S.  military;  or 

(3)  Hold  either  a  foreign  airline  transport 
pilot  or  foreign  commercial  pilot  license  and 
an  instrument  rating,  in  the  case  of  a  person 
who  holds  a  pilot  license  issued  by  a  member 
State  to  the  International  Qvil  Aviation 
Organization. 

(b)  Hold  at  least  a  third-class  medical 
certificate  issued  under  part  67  of  this 
chapter;  and 

(c)  Meet  the  aeronautical  experience 
requirements  prescribed  in  subpart  G,  part  61 
of  this  chapter  for  an  airline  transport  pilot 
certificate  that  is  appropriate  to  the  aircraft 
category  and  class  rating  for  which  the  course 
applies  upon  completion  of  this  course. 

3.  Aeronautical  knowledge  training. 

(a)  Each  approved  course  must  include  the 
aeronautical  knowledge  areas  listed  in 


paragraph  fb)  of  this  section,  appropriate  to 
the  aircraft  categor.  and  class  rating,  and 
must  include  at  least  40  houra  of  training, 
(b)  Aeronautical  knowledge  areas. 

(1)  The  applicable  Federal  Aviation 
Regulations  of  this  chapter  that  relate  to 
airline  transport  pilot  privileges,  limitations, 
and  flight  operations  appropriate  to  the 
aircraft  rating  for  which  the  course  applies; 

(2)  Meteorology  including  knowledge  of 
and  effects  of  fronts,  frontal  characteristics, 
cloud  formations,  icing,  and  upper  air-data; 

(3)  General  system  of  weather  and  NOT  AM 
collection,  dissemination,  interpretation,  and 
use; 

(4)  Interpretation  of  weather  charts,  maps, 
forecasts,  sequences,  abbreviations,  symbob, 
and  use; 

(5)  National  Weather  Service  function  as  it 
pertains  to  operation  in  the  National 
Airepace  System; 

(6)  Windshear  and  microburat  awareness, 
identification,  and  avoidance: 

(7)  Principles  of  air  navigation  under 
instrument  meteorological  conditions  in  the 
National  Airepace  System; 

(8)  Air  traffic  conhxil  procedures  and  pilot 
responsibilities  as  they  relate  to  en  route 
operations,  terminal  area  and  radar 
operations,  and  instrument  departure  and 
approach  procedures: 

(9)  Aircraft  loading,  weight  and  balance, 
use  of  charts,  graphs  tables,  formulas,  and 
ctjmputations.  and  the  effects  on  aircraft 
performance  that  are  appropriate  to  the 
aircraft  category  and  class  rating  for  which 
the  course  applies; 

(10)  Aircraft  aerodynamics  relating  to  the 
aircraft's  flight  characteristics,  performance, 
and  normal  and  abnormal  flight  regimes  and 
characteristics  that  are  appropriate  to  the 
aircraft  category  and  class  rating  for  which 
the  course  applies: 

(11)  Flight  crewmember  physiological 
factore; 

(12)  Aeronautical  decisionmaking  and 
judgment;  and 

(13)  Flight  deck  resource  management  to 
include  crew  communication  and 
coordination. 

4.  Flight  training. 

(a)  Approved  course  requirements. 

(1)  Flight  training  in  the  approved  areas  of 
operation  of  paragraph  (c)  of  this  section 
must  be  included  in  the  aircraft  category  and 
class  rating  for  which  the  course  applies;  and 

(2)  At  least  25  hours  of  flight  training,  of 
which  at  least  15  houra  must  be  instrument 
flight  training,  must  be  included  in  the 
aircraft  for  which  the  course  applies. 

(b)  Use  of  flight  training  devices. 

(1)  Training  in  a  flight  training  device  may 
be  included,  provided  it  is  representative  of 
the  aircraft  for  which  the  course  is  approved, 
meets  the  requirements  of  this  paragraph, 
and  is  given  by  an  authorized  ground  or 
flight  instructor. 

(2)  Training  in  a  flight  training  device  that 
meets  the  requirements  of  §  141.41(a)(1)  of 
this  part,  may  be  credited  for  a  maximum  of 
10  percent  of  the  total  flight  training  hour 
requirements  of  the  approved  course,  or  of 
this  section,  whichever  is  less. 

(3)  Training  in  a  flight  training  device  that 
meets  the  requirements  of  §  141.41(a)(2)  of 
this  part,  may  be  credited  for  a  maximum  of 
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5  percent  of  the  total  flight  training  hour 
requirements  of  the  approved  course,  or  of 
this  section,  whichever  is  less. 

(4)  Training  in  a  flight  training  device  that 
meets  the  requirements  of  §  141.41(a)(1)  of 
this  part  and  a  flight  training  device  that 
meets  the  requirements  of  §141. 41(a)(2)  of 
this  part,  may  be  credited  for  a  maximum  of 
10  percent  of  the  total  flight  training  hour 
requirements  of  the  approved  course,  or  by 
this  section,  whichever  is  less.  However, 
training  in  a  flight  training  device  that  meets 
the  requirements  of  §  141.41(aK2)  of  this  part 
may  be  credited  for  a  maximum  of  5  percent 
of  the  total  flight  training  hour  requirements. 

(c)  Areas  of  operation.  Each  approved 
course  must  include  the  flight  training  on  the 
areas  of  operation  listed  in  this  paragraph, 
that  are  appropriate  to  the  aircraft  category 
and  class  rating  for  which  the  course  applies: 

(1)  For  an  airplane  category-single  engine 
class  rating  with  a  type  rating  course,  if  a 
type  rating  is  required,  are  as  follows — 

(i)  Preflight  preparation; 

(ii)  Preflight  procedures; 

(iii)  Takeoff  and  departure  phase; 

(iv)  Inflight  maneuvers; 

(v)  Instrument  procedures; 

(vi)  Ijindings  and  approaches  to  landings; 

(vii)  Normal  and  abnormal  procedures; 

(viii)  Emergency  procedures;  and 

(ix)  Postfli^t  procedures. 

(2)  For  an  airplane  category-multiengine 
class  rating  with  a  type  rating  course,  if  a 
type  rating  is  required,  are  as  follows — 

(i)  Preflight  preparation; 

(ii)  Preflight  procedures; 

(iii)  Takeoff  and  departure  phase: 

(iv)  Inflight  maneuvers; 

(v)  Instrument  procedures; 

(vi)  Landings  and  approaches  to  landings; 

(vii)  Normal  and  abnormal  procedures; 

(viii)  Emergency  procedures;  and 

(ix)  Postfli^t  procedures. 

(3)  For  a  powered-lift  category  rating  with 
a  type  rating  course,  if  a  type  rating  is 
required,  are  as  follows — 

(i)  Preflight  preparation; 

(ii)  Preflight  procedures; 

(iii)  Takeoff  and  departure  phase; 

(iv)  Inflight  maneuvers; 

(v)  Instrument  procedures; 

(vi)  Landings  and  approaches  to  landings; 

(vii)  Normal  and  abnormal  procedures; 

(viii)  Emergency  procedures;  and 

(ix)  Postflight  procedures. 

(4)  For  a  rotorcrafl  categoiy-helicopter  class 
rating  with  a  type  rating  course,  if  a  type 
rating  is  required,  are  as  follows — 

(i)  Preflight  preparation; 

(ii)  Preflight  procedures; 

(iii)  Takeoff  and  dep)arture  phase; 

(iv)  Inflight  maneuvers; 

(v)  Instnmaent  procedures; 

(vi)  Landings  and  approaches  to  landings; 

(vii)  Normal  and  abnormal  procedures; 

(viii)  Emergency  procedures;  and 

(ix)  Postfli^t  procedures. 

5.  Stage  checks  and  end-of-course  tests. 

(a)  Each  student  enrolled  in  an  airline 
transport  pilot  course  must  satisfactorily 
accomplish  the  stage  checks  and  end-of- 
course  tests,  in  accordance  with  the  school's 
approved  training  course,  consisting  of  the 
approved  areas  of  operation  of  section  4.(c) 
of  this  appendix  in  the  aircraft  category  and 
class  rating  for  which  the  course  applies. 


(b)  Each  student  must  demonstrate 
satisfactory  proflciency  prior  to  being 
endorsed  to  operate  an  aircraft  in  supervised 
PIC  flight 

Appendix  F— Flight  Instructor 
CeflJflcation  Course 

1.  Applicability.  This  appendix  prescribes 
the  minimum  curriculum  for  a  flight 
instructor  certification  course  and  an 
additional  flight  instructor  rating  course 
required  under  this  part,  for 

(a)  Airplane  category — single-engine  class. 

(b)  Airplane  category — multiengine  class. 

(c)  Rotorcrafl  category — helicopter  class. 

(d)  Rotorcrafl  category — gyroplane  class. 

(e)  Powered-lift  category. 

(f)  Glider  category — nonpowered  class. 

(g)  Glider  category — powered  class. 

(n)  Lighter-than-air  category — airship  class, 
(i)  Li^ter-than-air  category — balloon  class. 

2.  Eligibility  for  enrollment.  A  person  must 
have  the  following  to  enroll  in  the  flight 
portion  of  the  flight  instructor  or  additional 
flight  instructor  rating  course: 

(a)  A  commercial  or  an  airline  transport 
pilot  certificate,  with  an  aircraft  category  and 
class  rating  appropriate  to  the  flight 
instructor  rating  for  which  the  course 
applies;  and 

(b)  An  instrument  rating  in  an  aircraft  that 
is  appropriate  to  the  aircraft  category  and 
class  rating  for  which  the  course  applies,  if 
the  course  is  for  a  flight  instructor-airplane: 
•helicopter,  -powered-lift,  -airehip,  or 
-instnmient-(category  and  class)  rating. 

3.  Aeronautical  knowledge  training. 
(a)  Approved  course  requirements. 
Each  approved  course  must  include  the 

knowledge  areas  listed  in  paragraph  (b)  of 
this  section,  and  must  include  at  least. 

(1)  40  houre  of  training,  if  the  course  is  tor 
an  initial  issuance  of  a  flight  instructor 
certificate;  or 

(2)  20  hours  of  training,  if  the  course  is  for 
an  additional  flight  instructor  rating. 

0)]  Aeronautical  knowledge  areas. 

(1)  The  learning  process; 

(2)  Elements  of  effective  teaching; 

(3)  Student  evaluation,  quizzing,  and 
testing; 

(4)  Course  development; 

(5)  Lesson  planning; 

(6)  Classroom  training  techniques;  and 

(7)  The  aeronautical  knowledge  areas  in 
which  training  is  required  for — 

(i)  A  recreational,  private,  and  commercial 
pilot  certificate  that  is  appropriate  to  the 
aircraft  category  and  class  rating  for  which 
the  course  applies;  and 

(ii)  An  instrument  rating  that  is  appropriate 
to  the  aircraft  category  and  class  rating  for 
which  the  course  applies,  if  the  course  is  for 
an  airplane  or  powered-lift  category,  or  a 
lighter-than-air  category  with  an  airship 
class. 

(c)  School  hours  credited. 

A  student  who  satisfactorily  completed  2 
years  of  study  on  the  principles  of  education 
in  a  college  or  university  may  be  credited 
with  no  more  than  20  hours  of  the  required 
training  in  paragraph  (a)(1)  of  this  section. 

4.  Flight  training. 

(a)  Approved  course  requirements. 
Each  approved  course  must  include  flight 
training  in  the  approved  areas  of  operation  of 


paragraph  (c)  of  this  section  for  the  flight 
instructor  rating  for  which  the  course 
applies;  and  must  include  at  least: 

(1)  Twenty-five  hours,  if  the  course  is  for 
an  airplane,  rotorcraft,  or  powered-lift 
category  rating,  or  a  lighter-than-air  category 
with  an  airship  class  rating; 

(2)  Ten  hours  and  10  flii^ts,  if  the  course 
is  for  a  glider  category  wiu  a  nonpowered 
class  rating; 

(3)  Ten  hours,  if  the  course  is  for  a  glider 
category  with  a  powered  class  rating;  or 

(4)  Eight  flights,  if  the  course  is  for  a 
lighter-than-air  category  with  a  balloon  class 
rating. 

(b)  Use  of  flight  training  devices. 

(1)  The  course  may  include  training  in  a 
flight  training  device,  provided  they  are 
:«presentative  of  the  aircraft  for  which  the 
course  is  approved  for,  meet  requirements  of 
this  paragraph,  and  the  training  is  given  by 
an  authorized  ground  or  flight  instructor. 

(2)  Training  in  a  flight  training  device  that 
meets  the  requirements  of  §  141.41(a)(1)  of 
this  part,  may  be  credited  for  a  maximum  of 
10  percent  of  the  total  flight  training  hoiu' 
requirements  of  the  approved  course,  or  of 
this  section,  whichever  is  less. 

(3)  Training  in  a  flight  training  device  that 
meets  the  requirements  of  §  l'41.41(a)(2)  of 
rhis  part,  may  be  credited  for  a  inaximum  of 
5  percent  of  the  total  flight  training  hour 
requirements  of  the  approved  course,  or  of 
this  section,  whichever  is  less. 

(4)  Training  in  a  flight  training  device  that 
meets  the  requirements  of  §  141.41(a)(1)  of 
Jiis  part  and  a  flight  training  device  that 
meets  the  requirements  of  §  141.41(a)(2)  of 
this  part,  may  be  credited  for  a  maximimi  of 
10  percent  of  the  total  flight  training  hour 
requirements  of  the  approved  course,  or  by 
this  section,  whichever  is  less.  However, 
training  in  a  flight  training  device  that  meets 
the  requirements  of  §  141.41ia){2)  of  this  part 
may  be  credited  for  a  maximum  of  5  percent 
if  the  total  flight  training  hour  requirements. 

(c)  Areas  of  operation. 

Each  approved  course  must  include  the 
flight  training  on  the  areas  of  operation  listed 
in  this  paragraph,  that  are  appropriate  to  the 
aircraft  category  and  class  rating  for  which 
the  course  applies: 

(1)  For  an  airplane-single  engine  course: 
(i)  Fundamentals  of  instructing: 

(ii)  Technical  subject  areas; 
(iii)  Preflight  preparation; 
(iv)  Preflight  lesson  on  a  maneuver  to  be 
performed  in  flight; 
(v)  Preflight  procedures; 
(vi)  Airport  and  seaplane  base  operations; 
(vii)  Takeoffs,  landings,  and  go-arounds; 
(viii)  Fundamentals  of  flight; 
(ix)  Performance  maneuvers; 
(x)  Ground  reference  maneuvers; 
(xi)  Stalls,  spins,  and  slow  flight; 
(xii)  Basic  instrument  maneuvers; 
(xiii)  Emergency  operations;  and 
(xiv)  Postflight  procedures. 

(2)  For  an  airplane-multiengine  course: 
(i)  Fundamentals  of  instructing; 

(ii)  Technical  subject  areas; 
(iii)  Preflight  preparation; 
(iv)  Prefli^t  lesson  on  a  maneuver  to  be 
performed  in  flight; 
(v)  Preflight  procedures; 
(vi)  Airport  and  seaplane  base  operations; 
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(vii)  Takeoffs,  landings,  and  go-arounds; 

(viii)  Fundamentals  of  fli^t; 

(ix)  Performance  maneuvers; 

(x)  Groimd  reference  maneuvere; 

(xi)  Stalls  and  slow  flight; 

(xii)  Basic  instrument  maneuvers; 

(xiii)  Emergency  operations; 

(xiv)  Multiengine  operations;  and 

(xv)  Postflight  procedures. 

(3)  For  a  rotorcraft-helicopter  course: 
[i]  Fundamentals  of  instructing; 

(ii)  Technical  subject  areas; 
(iii)  Preflight  preparation; 
(iv)  Preflight  lesson  on  a  maneuver  to  be 
performed  in  flight; 
(v)  Preflight  procedures; 
(vi)  Airport  and  heliport  operations; 
(vii)  Hovering  maneuvers; 
(viii)  Takeoffs.  landings,  and  go-arounds; 
(ix)  Fundamentals  of  flight; 
(x)  Performance  maneuvers; 
Cxi)  Emergency  operations; 
(xii)  Special  operations;  and 
(xiii)  Postflight  procedures. 

(4)  For  a  rotorcraft-gyroplane  course: 
(i)  Fundamentals  of  instructing; 

(ii)  Technical  subject  areas; 
(iii)  Preflight  preparation; 
(iv)  Preflight  lesson  on  a  maneuver  to  be 
performed  in  flight; 
(v)  Preflight  procedures; 
(vi)  Airport  operations; 
(vii)  Takeoffs,  landings,  and  go-arounds; 
(viii)  Fimdamentals  of  flight; 
(ix)  Performance  maneuvers; 
(x)  Flight  at  slow  airsjjeeds; 
(xi)  Ground  reference  maneuvers; 
(xii)  Emergency  operations;  and 
(xiii)  Postflight  procedures. 

(5)  For  a  powered-lift  course: 
(i)  Fundamentals  of  instructing; 
(ii)  Technical  subject  areas; 
(iii)  Preflight  preparation; 

(iv)  Preflight  lesson  on  a  maneuver  to  be 
performed  in  flight; 
(v)  Preflight  procedures; 
(vi)  Airport  and  heliport  operations; 
(vii)  Hovering  maneuvers; 
(viii)  Takeofk,  landings,  and  go-arounds; 
(ix)  Fundamentals  of  flight; 
(x)  Performance  maneuvers; 
(xi)  Ground  reference  maneuvers; 
(xii)  Stalls  and  slow  flight; 
(xiii)  Basic  instrument  maneuvers; 
(xiv)  Emergency  operations; 
(xv)  Special  operations;  and 
(xvi)  Postflight  procedures. 

(6)  For  a  glider-nonpowered  course: 
(i)  Fundamentals  of  instructing; 
(ii)  Technical  subject  areas; 

(iii)  Preflight  preparation; 
(iv)  Preflight  lesson  on  a  maneuver  to  be 
performed  in  flight; 
(v)  Preflight  procedures; 
(vi)  Airport  and  gliderport  operations; 
(vii)  Launches  and  landings; 
(viii)  Fundamentals  of  flight; 
(ix)  Performance  speeds; 
(x)  Soaring  techniques; 
(xi)  Performance  maneuvers; 
(xii)  Stalls,  spins,  and  slow  flight; 
(xiii)  Emergency  operations;  and 
(xiv)  Postflight  procedures. 

(7)  For  a  glider-powered  course: 
(i)  Fundamentals  of  instructing; 
(ii)  Technical  subject  areas; 


(iii)  Preflight  preparation; 
(iv)  Prefli^t  lesson  on  a  maneuver  to  be 
performed  in  flight: 
(v)  Preflight  procedures; 
(vi)  Airport  and  gliderport  operations; 
(vii)  Takeoffs,  landings,  and  go-arounds; 
(viii)  Fundamentals  of  flight: 
(ix)  Performance  sp>eeds; 
(x)  Soaring  techniques; 
(xi)  Performance  maneuvere; 
(xii)  Stalls,  spins,  and  slow  flight; 
(xiii)  Emergency  operations;  and 
(xiv)  Postflight  procedures. 

(8)  For  a  lighter  than  air-airship  course: 
(i)  Fundamentals  of  instructing: 

(ii)  Technical  subject  areas; 
(iii)  Preflight  preparation; 
(iv)  Preflight  lesson  on  a  maneuver  to  be 
performed  in  flight; 
(v)  Preflight  procedures; 
(vi)  Airport  operations; 
(vii)  Takeoffs,  landings,  and  go-arounds; 
(viii)  Fundamentals  of  flight; 
(ix)  Performance  maneuvers: 
(x)  Ground  reference  maneuvers; 
(xi)  Emergency  operations;  and 
(xii)  Postflight  procedures. 

(9)  For  a  lifter  than  air-balloon  course: 
(i)  Fundamentals  of  instructing; 

(ii)  Technical  subject  areas; 

(iii)  Preflight  preparation; 

(iv)  Prefli^t  lesson  on  a  maneuver  to  be 
performed  in  flight; 

(v)  Preflight  procedures; 

(vi)  Balloonport  operations; 

(vii)  Lift-offs  and  landings: 

(viii)  Fundamentals  of  flight; 

(ix)  Performance  maneuvers; 

(x)  Emergency  operations;  and 

(xi)  Postflight  procedures. 

5.  Stage  check  and  end-of-course  tests. 

(a)  Each  student  enrolled  in  a  flight 
instructor  course  must  satisfactorily 
accomplish  the  stage  checks  and  end-of- 
course  tests,  in  accordance  with  the  school's 
approved  training  course,  consisting  of  the 
appropriate  approved  areas  of  opteration  of 
section  4  of  this  appendix  for  the  flight 
instructor  rating  for  which  the  course 
applies.  , 

(i))  In  the  case  of  a  student  who  is  enrolled 
in  a  flight  instructor-airplane  rating  or  -glidei 
rating  course,  that  student  must  have: 

(1)  Received  a  logbook  endorsement  from 
an  authorized  flight  instructor  on  ground  and 
flight  training  on  stall  awareness,  spin  entry, 
spins,  and  spin  recovery  procedures  in  an 
aircraft  that  is  certificated  for  spins  and  that 
applies  to  the  rating  sought;  and 

(2)  Demonstrated  instructional  proficiency 
in  stall  awareness,  spin  entry,  spins,  and  spin 
recovery  procedures. 

Appendix  Q Flight  instructor 

instrument  (Aircraft  Category  and 
Class)  Certification  Course 

1.  Applicability.  This  appendix  prescribes 
the  minimum  curricultmi  for  a  fli^t 
instructor  instrument  certification  course 
required  under  this  p>art,  for: 

(a)  Flight  Instructor  Instrument — airplane 
single-engine. 

(b)  Fli^t  Instructor  Instrument — airplane 
multiengine. 

(c)  Flight  Instructor  Instrument — 
helicopter. 


(d)  Flight  Instructor  Instrument — airship. 

(e)  Fli^t  Instructor  Instrument — powered- 
lift. 

2.  Eligibility  for  enrollment.  A  person  must 
have  the  following  to  enroll  in  the  flight 
portion  of  the  flight  instructor  instrument 
course: 

(a)  A  commercial  or  airline  transport  pilot 
certificate  with  an  aircraft  category  and  class 
rating  appropriate  to  the  flight  instructor 
category  and  class  rating  for  which  the  course 
applies;  and 

(b)  A  flight  instructor  ceriificate  with  an 
aircraft  category  and  class  rating  that  is 
appropriate  to  the  flight  instructor 
instrument  (category  and  class  of  aircraft) 
rating  for  which  the  course  applies. 

3.  Aeronautical  knowledge  training. 

(a)  Approved  course  requirements. 
Each  approved  course  must  include  the 

aeronautical  knowledge  areas  listed  in 
paragraph  (b)  of  this  section,  appropriate  to 
the  flight  instructor  instrument  (category  and 
class  of  aircraft)  rating  for  which  the  course 
applies,  and  must  include  at  least  IS  hours 
of  training. 

(b)  Aeronautical  knowledge  areas. 

(1)  Instrument  rating  aeronautical 
knowledge  areas  of  this  paragraph  that  are 
appropriate  to  the  flight  instructor 
instrument  (category  and  class  of  aircraft) 
rating  for  which  the  course  applies: 

(2)  Learning  process: 

(3)  Elements  of  effective  teaching; 

(4)  Student  evaluation,  quizzing,  and 
testing; 

(5)  Course  development; 

(6)  Lesson  planning;  and 

(7)  Classroom  training  techniques. 

4.  Flight  training. 

(a)  Approved  course  aequirements. 

Each  approved  course  must  include  at  least 
IS  hours  of  flight  training  in  the  approved 
areas  of  op>eration  of  paragraph  (b)  of  this 
section  for  the  flight  instructor  rating  for 
which  the  course  applies. 

(b)  Use  of  flight  training  devices. 

(1)  The  course  may  include  training  in  a 
flight  training  device,  provided  they  are 
representfltive  of  the  aircraft  for  which  the 
course  is  approved  for,  meet  requirements  of 
this  paragraph,  and  the  training  is  given  by 
an  authorized  ground  or  flight  instructor. 

(2)  Training  in  a  flight  training  device  that 
meets  the  requirements  of  §  141.41(a)(1)  of 
this  part,  may  be  credited  for  a  maximum  of 
10  percent  of  the  total  flight  training  hour 
requirements  of  the  approved  course,  or.of 
this  section,  whichever  is  less. 

(3)  Training  in  a  flight  training  device  that 
meets  the  requirements  of  §  141.41(a)(2)  of 
this  part,  may  be  credited  for  a  maximum  of 
5  percent  of  the  total  flight  training  hour 
requirements  of  the  approved  course,  or  of 
this  section,  whichever  is  less. 

(4)  Training  in  a  flight  training  device  that 
meets  the  requirements  of  §  141.41(a)(1)  of 
this  part  and  a  flight  training  device  that 
meets  the  requirements  of  §  141.41(a)(2)  of 
this  part,  may  be  credited  for  a  maximum  of 
10  percent  of  the  total  flight  training  hour 
requirements  of  the  approved  course,  or  by 
this  section,  whichever  is  less.  However, 
training  in  a  flight  training  device  that  meets 
the  requirements  of  §  141.41(a)(2)  of  this  p>art 
may  be  credited  for  a  maximum  of  5  percent 
of  the  total  flight  training  hour  requirements. 
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(c)  Amas  ofopemtion.  Each  approved 
course  must  include  the  flight  training  on  the 
areas  of  operation  listed  in  this  paragraph 
(c)(2)  of  this  section,  that  are  appropriate  to 
the  instrument-aircraft  category  and  class 
rating  for  which  the  course  applies. 

(2)  For  a  flight  instructor-instrument  rating 
course. 

(i)  Fimdamentals  of  instructing; 

(ii)  Technical  subject  areas; 

(iii)  Preflight  preparation; 

(iv)  Prefli^t  lesson  on  a  maneuver  to  be 
performed  in  flight; 

(v)  Air  traffic  control  clearances  and 
procedures; 

(vi)  Flight  by  reference  to  instruments; 

(vii)  Navigation  aids; 

(viii)  Instrument  approach  procedures; 

(ix)  Emergency  operations;  and 

(x)  Postflight  procedures. 

5.  Stage  check  and  end-of-course  tests. 

Each  student  enrolled  in  a  flight  instructor 
instrument  course  must  satisfactorily 
accomplish  the  stage  checks  and  end-of- 
course  tests,  in  accordance  with  the  school's 
approved  training  course,  consisting  of  the 
approved  areas  of  operation  of  section  4  of 
this  apf>endix  for  the  flight  instructor 
instrument  (category  and  class  of  aircraft) 
rating  for  which  the  course  applies. 

Appendix  H— Ground  Instructor 
Certification  Course 

1.  Applicability.  This  appendix  prescribes 
the  minirniiTTi  curriculum  for  a  ground 
instructor  certification  course  and  an 
additional  ground  instructor  rating  course, 
required  under  this  part,  for: 

(a)  Ground  Instructor — Airplane  category. 

(b)  Ground  Instructfir — Rotorcraft  category. 

(c)  Ground  Instructor — Glider  category. 

(d)  Ground  Instructor — Lighter-thui-air 
category. 

(e)  Ground  Instructoi^-Poweied-lift 
category. 

(f)  Ground  Instructor — Instrument 

2.  Aeronautical  knowledge  training. 

(a)  Approved  course  requirements. 
Each  approved  course  must  include  the 

knowledge  areas  listed  in  ftaragraph  (b)  of 
this  section,  appropriate  to  the  groimd 
instructor  category  and  class  rating  for  which 
the  course  applies,  and  must  include  a  total 
of  at  least: 

(1)  20  hours  of  training,  if  the  course  is  for 
an  initial  issuance  of  a  ground  instructor 
certificate;  or 

(2)  10  hours  of  training,  if  the  course  is  for 
an  additional  ground  instructor  rating. 

(b)  Aeronautical  knowledge  areas. 

(1)  Learning  process; 

(2)  Elements  of  effective  teaching; 

(3)  Student  evaluation,  quizzing,  and 
testing; 

(4)  Course  development; 

(5)  Lesson  planning; 

(6)  Classroom  training  techniques;  and 

(7)  Aeronautical  knowledge  areas  in  which 
training  is  required  for — 

(i)  A  private  and  commercial  pilot 
certificate  that  is  approfniate  to  the  category 
and  class  rating  for  which  the  course  applies; 
and 

(ii)  An  instrument  rating,  if  applying  for  a 
ground  instructor  instrument  rating. 


(c)  School  hours  credited. 

A  student  who  satisfactorily  completed  2 
years  of  study  on  the  principles  of  education 
in  a  college  or  university  may  be  credited 
with  10  hours  of  the  required  training  in 
paragraph  (a)(1)  of  this  section. 

3.  Stage  check  and  end-of-course  tests. 

Each  student  enrolled  in  a  ground 
instructor  course  must  satisfactorily 
accomplish  the  stage  checks  and  end-of- 
course  tests,  in  accordance  with  the  school's 
approved  training  course,  consisting  of  the 
approved  knowledge  areas  of  section  2  of  this 
appendix  for  the  ground  instructor  rating  for 
which  the  course  applies. 

Appendix  I—Additional  Aircraft 
Category  or  Class  Rating  Course 

1.  Applicability.  This  appendix  prescribes 
the  minimum  curriculum  for  an  additional 
aircraft  category  rating  course  or  an 
additional  aircraft  class  rating  course 
required  under  this  part,  for: 

(a)  Airplane  category — single-engine  class. 

(b)  Airplane  category — multiengine  class. 

(c)  Rotorcraft  category — helicopter  class. 

(d)  Rotorcraft  category — gyroplane  class. 

(e)  Powered-lift  category. 

(f)  Glider  category — nonpowered  class. 

(g)  Glider  category — powered  class. 

(h)  Lighter-than-air  category — airship  class, 
(i)  Li^ter-than-air  category — balloon  class. 

2.  Eligibility  for  enrollment. 

A  person  must  have  the  following  to  enroll 
in  the  flight  portion  of  an  additional  aircraft 
category  or  additional  aircraft  class  rating 
course: 

(a)  The  level  of  pilot  certificate  for  the 
additional  aircraft  category  or  class  rating  for 
which  the  course  applies. 

(b)  At  least  a  valid  third-class  medical 
certificate  issued  under  part  67  of  this 
chapter,  if  the  course  is  for  a  aircraft  rating 
in  other  than  a  glider  or  balloon. 

(c)  A  signed  and  dated  statement  affixed  to 
the  application  certifying  that  no  known 
medical  defiact  exists  that  would  make  the 
person  unable  to  pilot  a  glider  or  balloon,  as 
appropriate. 

3.  Aeronautical  knowledge  training. 
Each  approved  course  for  an  additional 

aircraft  category  rating  and  additional  aircraft 
class  rating  must  include: 

(a)  The  aeronautical  knowledge  training 
that  apply  to  that  aircraft  rating  by  this  part, 
and  that  are  appropriate  to  the  aircraft  rating 
and  pilot  certificate  level  for  which  the 
course  applies;  and 

(b)  The  total  aeronautical  knowledge 
training  hours  of  each  approved  course  must 
include  the  ground  training  time  required  by 
this  part  that  are  appropriate  to  the  aircraft 
rating  and  pilot  certificate  level  for  which  the 
course  applies. 

4.  Fli^t  training. 

Each  approved  course  for  an  additional 
aircraft  category  rating  or  additional  aircraft 
class  must  include: 

(a)  The  flight  training  on  the  approved 
areas  of  operation  of  this  paragraph,  that  are 
appropriate  to  the  aircraft  rating  and  pilot 
certificate  level  for  which  the  course  applies. 

(b)  The  total  flight  training  time  must 
include  the  training  required  by  this  pari, 
that  are  appropriate  to  the  aircraft  rating  and 


pilot  certificate  level  for  which  the  course 
applies. 

(c)  Flight  training  devices  may  be  used 
when  the  course  includes  training  in  a  flight 
training  device,  provided  it  is  representative 
of  the  aircraft  for  which  the  course  is 
approved,  meets  the  requirements  of  this 
paragraph,  and  the  training  is  given  by  an 
authorized  ground  or  flight  instructor. 

(d)  Training  in  a  flight  training  device  that 
meets  the  requirements  of  §  141.41(a)(1)  of 
this  part,  may  be  credited  for  a  maximum  of 
10  percent  of  the  total  flight  training  hour 
requirements  of  the  approved  course,  or  of 
this  section,  whichever  is  less. 

(e)  Training  in  a  flight  training  device  that 
meets  the  requirements  of  §  141.41(a)(2)  of 
this  part,  may  be  credited  for  a  maximum  of 
5  percent  of  the  total  flight  training  hour 
requirements  of  the  approved  course,  or  of 
this  section,  whichever  is  less. 

(f)  Training  in  a  flight  training  device  that 
meets  the  requirements  of  §  141.41(a)(1)  of 
this  part  and  a  flight  training  device  that 
meets  the  requirements  of  S  141.41(a)t2)  of 
this  part,  may  be  credited  for  a  maximtmi  of 
10  percent  of  the  total  flight  training  hour 
requirements  of  the  approved  course,  or  by 
this  section,  whichever  is  less.  However, 
training  in  a  flight  training  device  that  meets 
the  requirements  of  §141. 41(a)(2)  of  this  p>art 
may  be  credited  for  a  maximum  of  5  percent 
of  the  total  flight  training  hour  requirements. 

5.  Stage  check  and  end-of-course  tests. 

(a)  Each  student  enrolled  in  an  additional 
aircraft  category  rating  course  or  an 
additional  aircraft  class  rating  course  must 
satisfactorily  accomplish  the  stage  checks 
and  end-of-course  tests,  in  accordance  with 
the  school's  approved  training  course, 
consisting  of  Uie  approved  areas  of  operation 
of  section  4  of  this  appendix  that  are 
appropriate  the  aircraft  category  and  class 
rating  for  which  the  course  applies  at  the 
appropriate  pilot  certificate  level. 

(b)  Each  student  must  demonstrate 
satisfactory  proficiency  prior  to  being 
endorsed  to  operate  an  aircraft  in  supervised 
PIC  flight 

Appendix  J— Aircraft  Type  Rating 
Course,  for  Ottier  Than  Airline 
Transport  Pilot  Certificate 

1.  Applicability.  This  appendix  prescribes 
the  minimum  curriculum  for  an  aircraft  type 
rating  course,  for  other  than  airline  transport 
pilot  certificate,  for 

(a)  A  type  rating  in  an  airplane  category — 
single  engine  class. 

(b)  A  type  rating  in  an  airplane  category — 
multiengine  class. 

(c)  A  type  rating  in  a  rotorcraft  category — 
helicopter  class. 

(d)  A  type  rating  in  a  {>owered-Iift  category. 

(e)  Other  aircraft  type  ratings  sp>ecified  by 
the  Administrator  through  aircraft  type 
certificate  procedures. 

2.  Eligibility  for  enrollment. 

A  person  must  have  the  following  to  enroll 
in  the  flight  portion  of  an  aircraft  type  rating 
course: 

(a)  At  least  a  private  pilot  certificate; 

(b)  At  least  a  valid  third-class  medical 
certificate  issued  under  part  67  of  this 
chapter. 
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(c)  An  instrument  rating  in  the  category 
and  class  of  aircraft  that  is  appropriate  to  the 
aircraft  type  rating  for  which  the  course 
applies,  provided  the  aircraft's  type 
certificate  does  not  have  a  VFR  limitation, 
except  as  provided  in  paragraph  (d)  of  this 
section;  and 

(d)  Be  concurrently  enrolled  in  an 
instrument  rating  course  in  the  category  and 
class  of  aircraft  tiat  is  appropriate  to  the 
aircraft  type  rating  for  which  the  course 
applies  and  satis&ctorily  accomplish  the 
required  instrument  rating  practical  test 
concurrently  with  the  airavft  type  rating 
practical  test. 

3.  Aeronautical  knowledge  training. 

(a)  Approved  course  requirements. 
Each  approved  course  must  include  the 

aeronautical  knowledge  areas  listed  in 
paragraph  (b)  of  this  section,  appropriate  to 
the  aircraft  type  rating  for  which  the  course 
applies,  and  must  include  at  least  15  hours 
of  training. 

(b)  Aeronautical  knowledge  areas. 
(t)  Proper  control  of  airs{Med, 

configuration,  direction,  altitude,  and 
attitude  in  accwdance  with  procedures  and 
limitations  contained  in  the  Aircraft's  Flight 
Manual,  checklists,  or  other  approved 
material  appropriate  that  apply  to  Ae  aircraft 
type; 

(2)  Compliance  with  ap{Roved  enroute, 
instrument  a^^roach,  missed  approach,  ATC, 
or  other  applicable  procedures  that  ^>ply  to 
the  aircraft  type; 

(3)  Subjects  requiring  a  practical 
knowledge  of  the  aircraft  type,  its 
powerplant,  systems,  components, 
operational,  and  (wrformance  factors; 

(4)  The  aircraft's  noraoal,  abnormal,  and 
emei^gency  procedures,  and  the  i^wrations 
and  limitations  relating  thereto; 

(5)  The  appropriate  provisioas  of  the 
approved  Aircraft's  Plight  Manual; 

(6)  Location  and  purpose  of  inspecting  of 
each  item  on  the  aircraft's  checklist  that 
relate  to  the  exterior  and  interior  preflight; 
and 

(7)  Use  of  the  aircraft's  prestart  checklist, 
appropriate  control  systom  checks,  starting 
procedures,  radio  and  electronic  equipment 
checks,  and  the  selectioB  »f  proper 
navigation  and  comrauBication  radio 
facilities  and  frequencies. 

4.  Flight  training. 

(a)  Approved  course  requirements. 
Bach  approved  course  roust  include: 

(1)  Flight  training  on  the  approved  areas  of 
oparatioo  of  paragraph  (c)  of  this  section  in 
the  aircraft  tjrpe  for  Mrfaich  the  course  applies; 
and 

(2)  At  least  25  hours  of  flight  training  of 
which  at  least  15  hours  must  be  instrument 
flight  training  in  the  aircraft  for  which  the 
course  affiles. 

(b)  Use  of  flight  traiiting  devices. 

(1)  The  course  may  inriude  training  in  a 
flight  training  device,  provided  they  are 
representative  of  the  aircraft  for  which  the 
course  is  approved  for,  meet  requirements  of 
this  paragraph,  and  the  training  is  given  by 
an  authorized  ground  or  flight  instructor. 

(2)  Training  in  a  flight  training  device  that 
meets  the  requirements  of  §  141.41(aKl)  of 
this  part,  may  be  credited  for  a  mairimmn  of 
10  perceBt  of  the  total  flight  tniaiBg  hour 


requirements  of  the  approved  course,  or  of 
this  section,  whichever  is  less. 

(3)  Training  in  a  flight  training  device  that 
meets  the  requirements  of  $  141.41(a)(2)  of 
this  part,  may  be  credited  for  a  maximum  of 
5  percent  of  the  total  flight  training  hour 
requirements  of  the  approved  course,  or  of 
this  section,  whichever  is  less. 

(4)  Training  in  a  flight  training  device  that 
meets  the  requirements  of  §  141.41(a)(1)  of 
this  part  and  a  fli^t  training  device  that 
meets  the  requirements  of  §  141.41(a)(2)  of 
this  part,  may  be  credited  for  a  maximum  of 
10  percent  of  the  total  flight  training  hour 
requirements  of  the  approved  course,  or  by 
this  section,  whichever  is  less.  However, 
training  in  a  flight  training  device  thdt  meets 
the  requirements  of  §141. 41(a)(2)  of  this  part 
may  be  credited  for  a  maximum  of  5  percent 
of  tiie  total  flight  training  hour  requirements. 

(c)  i^reos  of  operation. 

Each  approved  course  must  include  the 
flight  training  on  the  areas  of  operation  listed 
in  this  paragraph,  that  are  appropriate  to  the 
aircraft  category  and  class  rating  for  which 
the  course  applies: 

(\)  A  type  rating  for  an  airplane-single 
engine  course: 

(i)  Preflight  preparation; 

(ii)  Preflight  procedures; 

(iii)  Takeoff  and  departure  phase; 

(iv)  Inflight  maneuvers; 

(v)  Instrument  procedures; 

(vi)  Landings  and  approaches  to  landings; 

(vii)  Normal  and  abnormal  procedures; 

(viii)  Emergency  procedures;  and 

(ix)  Postflight  procedures. 

(2)  A  type  rating  for  an  airplane- 
multiengine  course: 

(i)  Preflight  preparation; 

(ii)  Preflight  procedures; 

(iii)  Takeoff  and  depwture  phase; 

(iv)  Inflight  maneuvers; 

(v)  Instrument  procedures; 

(vi)  Landings  and  approaches  to  landings; 

(vii)  Normal  and  abnormal  procedures; 

(viii)  Emergency  procedures;  and 

(ix)  Postfli^t  procedures. 

(3)  A  type  rating  for  a  powered-lift  course: 
(i)  Preflight  preparation; 

(ii)  Preflight  procedures; 

(iii)  Takeoff  and  departure  phase; 

(iv)  Inflight  maneuvers: 

(v)  Instrument  procedures; 

(vi)  Landings  and  approaches  to  landings; 

(vii)  Normal  and  abnormal  procedures; 

(viii)  Emergency  procedures;  and 

(ix)  Postfli^t  prtxredures. 

(4)  A  type  rating  for  a  rottxcraft-helicopter 
course: 

(i)  Preflight  preparation; 

(ii)  Preflight  procedures; 

(iii)  Takeoff  and  departure  phase; 

(iv)  Inflight  maneuvers; 

(v)  Instrument  procedures; 

(vi)  Landings  and  approaches  to  landings; 

(vii)  Normal  and  abnormal  procedures; 

(viii)  Emergency  procedures;  anA 

(ix)  Postflight  procedures. 

(5)  Other  aircraft  type  ratings  specified  by 
the  Administrator  t/iroug/i  aircraft  type 
certificate  procedures: 

(i)  Preflight  preparation; 

(ii)  Prefl^t  procedures; 

(iii)  Takeoff  and  departure  phase: 

(iv)  Inflight  raaneuvsrs; 


(v)  Instrument  procedures; 

(vi)  Landings  and  approaches  to  landings; 

(vii)  Normal  and  abnormal  procedures; 

(viii)  Emergency  procedures;  and 

(ix)  Postflight  procedures. 

5.  Stage  check  and  end-of-course  tests. 

(a)  Each  student  enrolled  in  an  aircraft  type 
rating  course  must  satisfactorily  accomplish 
the  stage  checks  and  end-of-course  tests,  in 
accordance  with  the  school's  approved 
training  course,  consisting  of  the  approved 
areas  of  op>eration  that  apply  to  the  aircraft 
type  rating  for  which  the  course  applies  at 
the  airline  transport  pilot  certificate  level; 
and 

(b)  Each  student  must  demonstrate 
satisfactory  proficiency  prior  to  being 
endorsed  to  operate  an  aircraft  in  supervised 
PIC  flight 

Appendix  K— Special  Preparation 
CoMTses 

1.  Applicability.  This  appendix  prescribes 
the  minimum  curriculum  for  the  special 
preparation  courses  that  are  listed  in  §  141.11 
of  this  part. 

2.  Eligibility  for  enrollment  A  person  must 
have  the  following  to  enroll  in  the  flight 
portion  of  a  special  preparation  course: 

(a)  A  pilot,  flight  instructor,  or  ground 
instructor  certificate  that  is  appropriate  for 
the  operating  privilege  or  authorization  that 
the  course  applies; 

ffo)  At  least  a  valid  diird-class  medical 
certificate  issued  under  part  67  of  this 
chapter,  if  the  course  involves  an  aircraft 
edier  than  a  glider  or  balloon;  and 

(c)  A  statement  signed  and  dated  by  the 
person  certifying  the  person  has  no  known 
medical  defect  that  makes  the  person  unable 
to  pilot  a  glider  or  balloon,  as  appropriate. 

3.  General  requirements. 

(a)  To  be  approved  a  special  preparation 
course  must: 

(1)  Meet  the  appropriate  requirements  of 
diis  appendix;  and 

(2)  Prepare  the  graduate  with  the  necessary 
skills,  competency,  and  proficiency  to 
exNcise  safely  the  privileges  of  the 
certificate,  rating,  or  authorization  for  which 
the  course  is  established. 

(b)  An  approved  special  preparation  course 
must  include  training  on  the  operating 
privileges  or  authorization  sought,  for 
developing  competency,  proficiency, 
resourcefulness,  self-confidence,  and  self- 
reliance  in  the  student;  and 

(c)  An  approved  special  preparation  course 
must  include  flight  training  in  the  operating 
privileges  or  authorization  sought,  for 
developing  competency,  proficiency, 
resourcefulness,  self-confidence,  and  self- 
reliance  in  the  student 

4.  Use  of  flight  training  devices. 

(a)  The  approved  special  preparation 
course  may  include  training  in  a  flight 
training  device,  provided  they  are 
representative  of  the  aircraft  for  which  the 
course  is  approved  for,  meet  requirements  of 
this  paragraph,  and  the  training  is  given  by 
an  authorized  ground  or  flight  instructor. 

(b)  Training  in  a  flight  training  device  that 
meets  the  requirements  of  §  141.41(aKl)  of 
this  part,  may  he  credited  for  a  maximum  of 
10  percent  of  the  total  flight  training  hour 
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requirements  of  the  approved  course,  or  of 
this  section,  whichever  is  less. 

(c)  Training  in  a  flight  training  device  that 
meets  the  requirements  of  §  141.41(a)(2)  of 
this  part,  may  be  credited  for  a  maximum  of 
5  percent  of  the  total  flight  training  hour 
requirements  of  the  approved  course,  or  of 
this  section,  whichever  is  less. 

(d)  Training  in  a  flight  training  device  that 
meets  the  reqtiirements  of  §  141.41(a)(1)  of 
this  part  and  a  flight  training  device  that 
meets  the  requirements  of  §  141.41(a)(2)  of 
this  part,  may  be  credited  for  a  maximum  of 
10  percent  of  the  total  flight  training  hour 
requirements  of  the  approved  course,  or  by 
this  section,  whichever  is  less.  However, 
training  in  a  flight  training  device  that  meets 
the  requirements  of  §  141.41(a)(2)  of  this  part 
may  be  credited  for  a  maximum  of  5  percent 
of  the  total  flight  training  hour  requirements. 

5.  Stage  check  and  end-of-course  tests. 
Each  person  enrolled  in  a  special 

preparation  course  must  satisfactorily 
accomplish  the  stage  checks  and  end-of- 
course  tests,  in  accordance  with  the  school's 
approved  training  course,  consisting  of  the 
approved  areas  of  operation  that  are 
appropriate  to  the  operating  privil^es  or 
authorization  sought  and  fm  which  the 
course  applies. 

6.  Agricultural  aircraft  operations  course. 
An  approved  special  preparation  course  for 

pilots  in  agricultural  aircraft  operations  must 
include  at  least  the  following: 

(a)  At  least  25  hours  of  training  on-(l) 
Agricultural  aircraft  operations; 

(2)  Safe  piloting  operating  practices  and 
procedures  for  handling,  dispensing,  and 
disposing  agricultural  and  industrial 
chemicals,  including  operating  in  and  around 
congested  areas;  and 

(3)  Applicable  provisions  of  part  137  of 
this  chapter. 

(b)  At  least  15  hours  of  flight  training  on 
agricult\u3l  aircraft  operations. 

7.  Hotorcraft  extemal-Ioad  operations 
course. 

An  approved  special  preparation  course  for 
pilots  of  external-load  operations  must 
include  at  least  the  following: 

(a)  At  least  10  hours  of  training  on-(l) 
Rotratxaft  external-load  operations: 

(2)  Safe  piloting  operating  practices  and 
procedures  for  external-load  operations, 
including  operating  in  and  around  congested 
areas;  and 

(3)  Applicable  provisions  of  part  133  of 
this  diapter. 

(b)  At  least  15  hours  of  flight  training  on 
external-load  operations. 

8.  Test  pilot  course. 

An  approved  special  preparation  course  for 

Eilots  in  test  pilot  duties  must  include  at 
«8t  the  following: 
(a)  Aeronautical  knowledge  training  on — 

(1)  Performing  aircraft  maintenance, 
quality  assurance,  and  certification  test  flight 
operations; 

(2)  Safe  piloting  operating  practices  and 
procedures  for  performing  aircraft 
maintenance,  quality  assurance,  and 
certification  test  flight  operations; 

(3)  Applicable  parts  of  this  chapter  that 
pertain  to  aircraft  maintenance,  quality 
assurance,  and  certification  tests;  and 


(4)  Test  pilot  duties  and  responsibilities, 
(b)  At  least  15  hours  of  fUght  training  on 
test  pilot  duties  and  responsibilities. 

9.  Special  operations  course. 

An  approved  special  preparation  course  for 
pilots  in  special  operations  that  are  mission 
specific  for  certain  aircraft,  must  include  at 
least  the  following: 

(a)  Aeronautical  knowledge  training  on — 

(1)  Performing  that  special  flight  operation; 

(2)  Safe  piloting  operating  practices  and 
procedures  for  performing  that  special  flight 
operation; 

(3)  Applicable  parts  of  this  chapter  that 
pertain  to  that  special  flight  operation;  and 

(4)  Pilot-in-command  duties  and 
responsibilities  for  performing  that  special 
fli{^t  operation. 

(b)  Flight  training — 

(1)  On  that  special  flight  operation;  and 

(2)  To  develop  skills,  competency, 
proficiency,  resourcefulness,  self-confidence, 
and  self-reliance  in  the  student  for 
performing  that  special  flight  operation  in  a 
safe  manner. 

10.  Pilot  refresher  course. 

An  approved  special  preparation  pilot 
refresher  course  for  a  pilot  certificate,  aircraft 
category  and  class  rating,  or  an  instrument 
rating  must  include  at  least  the  following: 

(a)  At  least  4  hours  of  aeronautical 
knowledge  training  on — 

(1)  The  aeronautical  knowledge  areas  that 
are  applicable  to  the  level  of  pilot  certificate, 
aircraft  category  and  class  rating,  or 
Instrument  rating,  as  appropriate,  that  pertain 
to  that  course: 

(2)  Safe  piloting  opieratlng  practices  and 
procedures;  and 

(3)  Applicable  provisions  of  parts  61  and 
91  of  this  chapter  for  pilots. 

(b)  At  least  6  hours  of  flight  training  on  the 
approved  areas  of  operation  that  are 
applicable  to  level  of  pilot  certificate,  aircraft 
category  and  class  rating,  or  instrument 
rating,  as  appropriate,  for  performing  pilot- 
in-command  duties  and  responsibilities. 

11.  f/ig/jt  instructor  refresher  course. 
An  ap{)roved  special  preparation  flight 

instructor  refresher  course  must  include  at 
least  a  combined  total  of  16  hours  of 
aeronautical  knowledge  training,  flight 
training,  or  any  combination  of  ground  and 
flight  training  on  the  following: 

(a)  Aeronautical  knowledge  training  on — 

(1)  The  aeronautical  knowledge  areas  of 
part  61  of  this  chapter  that  apply  to  student, 
recreational,  private,  and  commercial  pilot 
certificates  and  Instnmient  ratings; 

(2)  The  aeronautical  knowledge  areas  of 
part  61  of  this  chapter  that  apply  to  flight 
instructor  certificates; 

(3)  Safe  piloting  operating  practices  and 
procedures.  Including  airport  operations  and 
operating  in  the  National  Airspace  System; 
and 

(4)  Applicable  provisions  of  parts  61  and 
91  of  this  chapter  that  apply  to  pilots  and 
flight  instructors. 

(b)  Flight  training  to  review — 

(1)  The  approved  areas  of  operations 
applicable  to  student,  recreational,  private, 
and  conmiercial  pilot  certificates  and 
instrument  ratings;  and 


(2)  The  skills,  competency,  and  proficiency 
for  performing  flight  instructor  duties  and 
responsibilities. 

12.  Ground  instructor  re frvs her  course. 

An  approved  special  preparation  ground 
instructor  refresher  course  must  include  at 
least  16  houre  of  aeronautical  knowledge 
training  on: 

(a)  The  aeronautical  knowledge  areas  of 
part  61  of  this  chapter  that  apply  to  student, 
recreational,  private,  and  commercial  pilots 
and  instrument  rated  pilots; 

(b)  The  aeronautical  knowledge  areas  of 
part  61  of  this  chapter  that  apply  to  ground 
instructors; 

(c)  Safe  piloting  operating  practices  and 
procedures,  including  airport  operations  and 
operating  in  the  National  Airspace  System; 
and 

(d)  AppUcable  provisions  of  parts  61  and 
91  of  this  chapter  that  apply  to  pilots  and 
ground  Instructors. 

Appendix  L— Pilot  Ground  School 
Course 

1.  Applicability.  This  appendix  prescribes 
the  minimum  curriculum  for  a  pilot  ground 
school  course  required  under  this  part, 

2.  General  requirements.  An  approved 
course  of  training  for  a  pilot  ground  school 
must  include  training  on  the  aeronautical 
knowledge  areas  that  are: 

(a)  Needed  to  safely  exercise  the  privil^es 
of  the  certificate,  rating,  or  authority  for 
which  the  course  is  established;  and 

(b)  Conducted  to  develop  competency, 
proficiency,  resourcefulness,  self-confidence, 
and  self-reliance  in  each  student. 

3.  Aeronautical  knowledge  training 
requirements. 

Each  approved  pilot  ground  school  course 
must  include: 

(a)  The  aeronautical  knowledge  training 
that  apply  to  that  aircraft  rating  by  this  part, 
and  that  are  appropriate  to  the  aircraft  rating 
and  pilot  certificate  level  for  which  the 
course  applies;  and 

(b)  The  total  aeronautical  knowledge 
training  hours  must  include  an  adequate 
number  of  houra  that  are  appropriate  to  the 
aircraft  rating  and  pilot  certificate  level  for 
which  the  course  applies. 

4.  Stage  check  and  end-of-course  tests.  . 
Each  person  enrolled  in  a  pilot  ground 

school  course  must  satisfectorily  accomplish 
the  stage  checks  and  end-of-course  tests,  in 
accordance  with  the  school's  approved 
training  course,  consisting  of  the  approved 
areas  of  operation  that  are  appropriate  to  the 
operating  privileges  or  authorization  that 
graduation  from  the  course  v^ill  permit  and 
for  which  the  course  applies. 

5.  Part  143  Is  removed  and  reserved. 

PART  143— [RESERVED] 

Issued  in  Washington,  D.C.  on  July  27, 
1995. 

WiUiaal.Wkite. 

Acting  Director,  Plight  Standards  Service. 
(FR  Doc.  9S-18911  Filed  7-26-95;  4:01  pra] 
MLUM  COM  4*1«-1S-r 
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August  11,  1995 
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DEPARTMENT  OF  EDUCATION 

34CFRParts78and6e7 
Rmi880-AAS8 

Stat»«dminlstered  Programs;  State 
Po«tS6Condary  Review  Program 

AQBICY:  Department  of  Education. 
ACTKM:  Final  regulations. 

SUKMARY:  The  Secretary  amends  Part  76 
of  the  Education  Department  General 
Administrative  Regulations  (EDGAR)  to 
require  a  State  to  file  its  State  plan  and 
other  related  documents  under  a  given 
program  by  a  date  certain  or  face 
deferral  of  the  date  on  which  the  State 
may  begin  to  obligate  funds  imder  the 
program.  The  Secretary  also  modifies 
the  policy  annoimced  in  the  notice  of 
proposed  rulemaking  (NPRM)  regarding 
pre-award  costs  inairred  after  the  date 
funds  are  available  for  obligation  by  the 
Secretary  and  before  the  date  a  State  has 
an  af.  n  roved  State  plan.  Under  the 
modifaed  policy,  the  Secretary  will 
allow  pre-award  costs  for  matching  and 
Maintenance  of  Effort  expenditures 
because  these  expenditures  are  not 
subject  to  the  Cash  Management 
Improvement  Act  of  1990  (C3vfIA).  The 
Secretary  takes  these  actions  to  protect 
the  Federal  Government  from  interest 
liabilities  under  the  CMIA  when  the 
Department  is  late  in  making  an  initial 
payment  imder  a  State-administered 
program  because  the  State  failed  to 
submit  a  substantially  approvable  plan 
or  other  required  document  in  a  timely 
fashion.  The  Secretary  also  makes 
conforming  amendments  to  Part  667. 
DATES:  These  regulations  take  effect  on 
September  11. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Wathen-Dunn,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  Room  4434,  Washington,  D.C. 
20202-2243.  Telephone:  (202)  401- 
6700.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-6339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATKM:  The  Cash 
Management  Improvement  Act  of  1990 
(CMIA)  was  passed  by  Congress  to 
ensure  greater  efficiency,  effectiveness, 
and  equity  in  the  exchange  of  funds 
between  the  Federal  Government  and 
the  States.  Under  this  statute  and  the 
Treasury  Department's  implementing 
regulations  at  31  CFR  Part  205,  the 
Federal  Government  is  liable  for  interest 
payments  to  a  State  that  disbuirses  its 
OMm  funds  for  Federal  program 
purposes  before  the  date  that  Federal 


funds  are  deposited  to  the  State's  bank 
account  for  those  obligations,  31  U.S.C 
6503(d).  Conversely,  a  State  must  pay 
interest  to  the  Federal  Government  from 
the  time  Federal  fimds  are  deposited  to 
the  State's  account  imtil  the  time  that 
those  funds  are  paid  out  by  the  State,  31 
U.S.C.  6503(c). 

The  CMIA  appUes  to  "major  Federal 
assistance  programs,"  which  are 
determined  under  a  chart  in  the 
implementing  Treasiuy  regulations  at  31 
CFR  205.4  and  Appendix  A  to  Part  205, 
Subpart  A.  The  chart  establishes 
thresholds  for  CMIA  coverage  based  on 
a  comparison  between  the  amoimt  of 
Federal  funds  expended  in  a  State  under 
a  particular  program  and  the  total 
Federal  funds  expended  in  the  State. 
The  Treasury  Department  negotiates 
agreements  with  each  of  the  States  that 
cover  a  number  of  issiies  imder  the 
CMIA,  including  which  programs  of  the 
Federal  Government  are  covered  by  the 
CMIA  in  that  State.  Under  the  Treasury- 
State  agreement,  a  State  may  choose  to 
cover  more  programs  under  the  CMIA 
than  would  be  required  under  the 
regulatory  chart.  Thus,  to  determine 
whether  a  program  administered  by  the 
Department  is  covered  by  the  CMIA  in 
a  particular  State,  contact  the  CMIA 
contact  person  for  the  State.  These 
{>eople  are  usually  located  in  fiscal 
offices  such  as  a  State  controller's  office. 
Many  of  the  formula  grant  State- 
administered  programs  of  the 
Department  meet  the  threshold  for 
coverage  in  most,  if  not  all,  States. 

The  Department  of  Education 
(Department)  published  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  December  16, 1993, 
(58  FR  65856)  that  proposed  regulations 
to  limit  the  Federal  Government's 
interest  liability  under  the  CMIA.  The 
Secretary  received  60  comments  in 
response  to  the  NPRM  from  State 
educational  agencies,  State  fiscal  offices, 
a  trust  territory,  the  Treasury 
Department,  and  three  national 
organizations.  In  addition  to  the 
comments,  the  Department  has 
discussed  this  rule  with  the  States  at 
various  conferences  and  presentations 
over  the  past  one  and  one-half  years. 
Most  States  asked  the  Department  to 
defer  the  proposed  rule  so  that  it  would 
not  apply  to  funds  made  available  for 
obligation  by  the  Secretary  starting  in 
calendeir  year  1994.  The  reason 
advanced  most  often  to  support  the 
deferral  request  was  to  give  States  time 
to  adjust  their  schedules  to  a  new 
clearance  process  designed  to  submit 
State  plans  to  the  Department  on  an 
earlier  date.  Commenters  who  were 
responsible  for  State  administration  of 
programs  that  are  current-funded,  such 


as  the  Library  Services  and  Construction 
Act,  suggestcKl  that  the  change  in 
submission  date  would  be  particularly 
biudensome  for  them  without  greater 
advance  notice  of  the  change  in  the 
regulations.  The  commenters  also  asked 
that  the  Secretary  not  apply,  in  1994, 
the  decision  not  to  grant  pre-award  costs 
if  a  State  is  late  in  submitting  its  State 
plan. 

In  addition  to  asking  for  the  deferrals, 
the  commenters  raised  many  questions 
that  had  to  be  answered  l)efore  the 
regulations  could  become  effective.  The 
Secretary  decided  to  defer  both 
application  of  the  proposed  rule  and  the 
decision  not  to  grant  pre-award  costs  so 
that  States  would  have  additional  time 
to  adjust  their  State  plan  development 
processes  to  the  timelines  in  the 
proposed  regulations.  Thus,  the 
Seoetary  published  a  notice  in  the 
Federal  Register  on  May  26, 1994  (59 
FR  27404)  indicating  his  decision  to 
defer  application  of  the  actions 
proposed  in  the  NPRM  until  the 
submission  of  State  plans  in  the  spring 
and  summer  of  1995.  After  considering 
the  comments,  the  Secretary  has 
decided  to  apply  this  final  rule  to 
applications  submitted  in  the  spring  and 
summer  of  1996. 

The  NPRM  for  these  regulations 
discussed  the  basis  for  these  regulations, 
the  history  of  how  the  Department 
treated  late  State  plans  in  past  years,  the 
effect  of  the  Treasury  regulations 
implementing  the  Act  on  the 
Department's  practices,  and  the 
Department's  proposed  regulations. 

Analysis  of  Comments  and  Changes 

An  analysis  of  the  comments  and  of 
the  changes  in  the  regulations  since 
publication  of  the  NPRM  follows.  These 
regulations  are  designed  to  cover  the 
full  spectnun  of  the  Department's  State- 
administered  programs.  Thus,  this 
preamble  uses  examples  from  many 
programs  to  illustrate  the  applicability 
of  the  final  regulations.  If  you  have 
questions  about  the  application  of  these 
regulations  to  a  specific  program  of  the 
Department,  contact  the  program  office 
responsible  for  the  program. 

"Technical  changes  to  the  regulations 
have  been  made  to  improve  their 
quality.  These  changes,  which  do  not 
affect  substance,  are  not  discussed  in 
this  preamble. 

General  Comments  on  Interest  Liability 

Comment:  Several  commenters 
expressed  concern  over  the  proposed 
regulatory  changes  that  would  limit 
interest  liabiUty  to  States.  Some  States 
conciured  with  the  regulations  that 
would  require  States  to  submit  a  timely 
State  plan  and  the  Department  of 
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Education  to  respond  in  a  timely 
manner  so  interest  would  not  be  an 
issue.  However,  they  believed  that  if  the 
Federal  Government  was  not  responsive 
within  a  specific  time  frame,  interest 
should  be  paid  to  the  States. 

Discussion:  The  purpose  of  the  CMIA 
is  to  achieve  efficient,  equitable  cash 
management  practices  so  that  no 
interest  is  exdianged.  It  is  prudent  for 
the  Department  of  Education  to  take 
action  to  correct  past  practices  regarding 
the  acceptance  of  State  plans  that  are 
submitted  late.  The  CKOA  requires  the 
Secretary  of  Treasury  to  regulate  and 
enforce  timely  disbursements  of  funds 
by  Federal  agencies.  The  final 
regulations  require  States  to  submit 
substantially  approvable  plans  by 
specific  dates,  and  the  Department  to 
respond  in  a  timely  manner,  or  pay 
interest  to  the  States  in  cases  where 
States  use  their  own  funds  to  pay  for 
Federal  program  obligations  during  a 
period  of  delay  caused  by  the 
Department.  The  Secretary  is  committed 
to  conducting  timely  reviews  of  State 
plans. 

Change:  None. 

What  does  substantially  approvable 
mean? 

Comment:  Many  commenters  asked 
the  Secretary  to  define  "substantially 
approvable,"  stressing  the  heightened 
importance  of  its  meaning  now  that  the 
Secretary  has  decided  not  to  grant  pre- 
award  costs.  Some  of  the  commenters 
expressed  the  fear  that  the  term  could 
and  would  be  interpreted  differenUy  by 
every  program  official  who  approves 
State  plans.  Others  asked  that  explicit 
criteria  be  included  in  a  definition  of 
the  term  or  that  a  term  different  than 
substantially  approvable  be  used  as  a 
test  to  determine  whether  funds  should 
flow  to  a  State.  One  commenter 
suggested  that  the  Department  should 
authorize  the  flow  of  fundsif  a  State 
made  a  "good  faith"  submission. 

One  commenter  stated  that  there  have 
been  numerous  requests  to  reword 
sections  of  its  State  plans  that  have  been 
approved  by  other  staff  in  past  years  and 
that  the  State  had  been  asked  to  move 
sentences  from  one  page  to  another  or 
to  repeat  sentences  that  appear  on  one 
page  at  a  later  place  in  the  State  plan. 
To  this  commenter,  it  was  imclear 
whether  the  failure  to  respond  to  these 
requests  would  have  rendered  the  plan 
not  substantially  approvable. 

Another  commenter  was  concerned 
that  if  substantially  approvable  is 
interpreted  to  mean  not  just  submission 
of  required  components,  but  resolution 
of  disagreements  about  approvable 
content,  the  term  must  mean  the  same 
thing  as  "fully  approvable."  This 
conunenter  believed  that  disagreements 


over  interpretations  of  content  should 
not  delay  the  allocation  of  funds 
because  these  disagreements  often  take 
months  to  resolve. 

Some  of  the  commenters  asked 
exactly  what  documents  had  to  be 
submitted  to  determine  whether  a  plan 
was  substantially  approvable.  One 
recommended  that  the  Department 
establish  a  regulatory  list  of  required 
dociunents  so  that  there  could  oe  no 
ambiguity  about  what  was  required  to 
be  submitted. 

One  commenter  was  concerned  that 
minor  modifications  or  submission  of 
additional  information  should  not  delay 
the  availability  of  Federal  funds  for 
obligation  by  the  State. 

Ehscussion:  The  Secretary  has  decided 
to  continue  using  the  term 
"substantially  approvable"  as  the  test 
for  whether  a  State  may  begin  to 
obligate  funds  under  a  program.  Most  of 
the  programs  of  the  Department  and  its 
predecessor,  the  Education  Division  of 
the  former  Department  of  Health, 
Education,  and  Welfare,  have  used  this 
term  since  the  early  1970s  as  the  test  to 
determine  whether  a  State  may  begin  to 
obligate  funds.  Under  this  standard,  the 
E)epartment  decides  whether  a  plan  is 
substantially  approvable  based  on 
whether  the  plan  has  met  substantive 
requirements  imder  a  funding  statute 
and  regulations. 

While  some  commenters  expressed 
concern  that  the  substantially 
approvable  standard  might  be  used  to 
defer  funding  for  a  State  based  solely  on 
the  need  for  trivial  changes  to  the  State 
plan,  the  Department  has  always  made 
its  determination  of  whether  a  State 
plan  is  substantially  approvable  based 
on  whether  the  plan  has  met  substantive 
requirements  under  a  funding  statute 
and  regulations.  Thus,  the  need  for 
minor  modifications  of  a  non- 
substantive nature  will  not  delay  the 
availability  of  Federal  funds  for 
obligation  by  the  State. 

The  Secretary  is  aware  that  in  some 
cases  employees  of  the  Department  have 
asked  for  changes  to  elements  of  a  State 
plan  that  might  not  be  deficient  under 
the  "substantially  approvable"  test. 
These  requests  have  been  motivated  by 
a  desire  to  assist  a  State  in  improving  its 
State  plan  and  have  been  made  in  the 
context  of  other  changes  that  have  been 
requested  as  necessary  to  make  a  plan 
substantially  approvable.  In  the  future, 
employees  of  the  Department  will 
distinguish  their  requests  so  that  State 
officials  will  know  which  requests  must 
be  satisfied  in  order  to  make  a  State  plan 
substantially  approvable. 

The  Secretary  understands  the 
concern  that  each  employee  of  the 
Department  may  interpret  the  standard 


differenUy,  subjecting  a  State  to 
arbitrary  determinations  by  the 
De{>artment.  However,  the  Secretaiy 
notes  that  front  line  employees  of  the 
Department  who  review  State  plans  do 
not  make  the  final  decisions  about 
whether  a  plan  is  substantially 
approvable.  Those  decisions  are  made 
by  senior  officials  in  consultation  with 
program  managers.  Tlius,  a  decision 
about  whether  a  particular  plan  is 
substantially  approvable  is  made  by 
officials  who  are  exposed  to  a  broad 
array  of  plans  and  who  exercise  their 
judgment  to  ensure  that  States  are 
treated  equitably. 

The  following  examples  are  taken 
frt)m  past  experiences  of  the  Department 
and  demonstrate  how  the  term 
"substantially  approvable"  has  been 
applied  in  the  context  of  various 
programs. 

Example  1 :  Part  B  of  the  Individuals 
With  Disabilities  Education  Act  (IDEA) 

Under  the  IDEA.  Part  B.  each 
participating  agency  lUust  permit 
parents  to  inspect  and  review  any 
education  record  relating  to  their 
children  which  is  collected,  maintained, 
or  used  by  the  agency  under  Part  B.  The 
agency  must  comply  with  a  parental 
request  to  inspect  and  review  records 
without  unnecessary  delay  and  before 
any  meeting  regarding  an  individualized 
education  program  or  hearing  relating  to 
the  identification,  evaluation,  or 
placement  of  the  child,  and  in  no  case 
more  than  45  days  after  the  request  has 
been  made.  In  one  case,  the  State  plan 
referenced  a  State  statute  that  required 
that  "Alter  an  individual  has  been 
shown  the  private  data  and  informed  of 
its  meaning,  the  data  need  not  be 
disclosed  to  that  individual  for  six 
months  thereafter  unless  a  dispute  or 
action  pursuant  to  this  section  is 
pending  or  additional  data  on  the 
individual  has  been  collected  or 
created."  The  State  was  required  to 
ensure  that  a  parent's  right  to  access 
under  the  Federal  requirement  was  not 
limited  by  State  statute  in  order  for  its 
plan  to  be  substantially  approvable. 

Example  2:  Rehabilitation  Act  of  1973 

Section  101(a)(5)(A)  of  the 
Rehabilitation  Act,  as  amended  in  1992, 
contains  the  requirements  for  the  order 
of  selection  for  services.  Under  this 
section,  a  State  plan  must  show  and 
provide  the  justification  for  ah  order  of 
selection  that  will  be  used  by  the  State 
in  determining  which  individuals  with 
disabilities  will  be  served  if  the  State 
cannot  serve  all  individuals  eligible  for 
services  under  the  Act.  The  order  of 
selection  for  the  provisicm  of  vocational 
rehabilitation  services  must  be 
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determined  on  the  basis  of  serving  first 
those  individuals  with  the  most  severe 
disabilities  in  accordance  with  criteria 
established  by  the  State.  The  State  plan 
must  also  describe  the  outcomes  and 
service  goals  for  the  individuals  served 
by  the  State  and  the  time  within  which 
the  outcomes  and  service  goals  may  be 
achieved. 

Several  State  plans  that  indicated  an 
inability  to  serve  all  eligible  individuals 
have  b€N9n  found  not  to  be  substantially 
approvable  because  they  failed  to 
contain  the  State's  criteria  for 
determining  which  individuals  with 
disabilities  are  the  individuals  with  the 
most  severe  disabilities.  In  other  cases. 
State  plans  were  found  not  substantially 
approvable  because  the  plans  failed  to 
indicate  that  the  State  would  target  its 
resources  to  serve  individuals  with  the 
most  severe  disabilities  first. 

Example  3:  Adult  Education  Act 

The  Adult  Education  Act  and  its 
implementing  regulations  require 
assiu^nces  that  public  and  nonprofit 
agencies,  including  correctional 
education  agencies,  be  provided  direct 
and  equitable  access  to  all  Federal  funds 
provided  under  the  State  plan  program. 
However,  one  State  plan  stated 
"Correctional  agencies  will  be  eligible 
for  any  newly  appropriated  federal 
funding  directly  from  the  U.S. 
Department  of  Education  for  corrections 
educational  programs."  This  language 
was  imacceptable  under  the 
requirements  of  the  Act  and  regulations. 
The  State  was  asked  to  submit  a  revision 
to  the  plan  to  correct  the  deficiency.  The 
State  plan  was  found  substantially 
approvable  when  the  State  revised  it  to 
say  "Eligible  recipients  for  adult  basic 
education  funding  include  correctional 
educational  agencies." 

Example  4:  Library  Services  and 
Construction  Act  (LSCA) 

One  State  submitted  a  plan  in  which 
a  project  for  strengthening  the  capacity 
of  the  State  Library  Agency  and  an 
Administration  project  both  included 
administrative  expenses.  The  plan  was 
not  considered  substantially  approvable 
because  activities  that  would  be 
considered  as  administration  of  the  Act 
are  not  allowed  in  a  Strengthening 
project.  The  State  was  required  to 
include  all  administrative  expenditures 
under  its  Administration  project  before 
the  plan  was  foimd  substantially 
approvable. 

Under  the  LSCA,  a  State  must  have  an 
approved  Long-range  Program  (LRP)  on 
record  with  the  Department,  and  all 
annual  programs  must  be  based  on 
needs,  priorities,  and  plans  identified  in 
the  LRP.  In  the  second  year  after  the 


passage  of  amendments  to  LSCA  in 
1990,  several  State  plans  were  not  foimd 
substantially  approvable  because  the 
States  had  not  changed  their  LRPs  to 
reflect  new  statutory  priorities  under  the 
LSCA  amendments.  These  plans  were 
found  substantially  approvable  when 
the  new  priorities  were  addressed  either 
in  a  revised  or  amended  LRP. 

The  examples  described  above 
indicate  that  the  kinds  of  issues  that 
must  be  resolved  before  a  State  plan  can 
be  found  substantially  approvable  are 
not  trivial  and  the  Department's 
decisions  in  these  cases  are  based  on 
clear  mandates  in  statutes  and 
implementing  program  regulations.  The 
Secretary  assures  the  States  that  the 
Department  will  not  find  a  State  plan 
not  substantially  approvable  simply 
because  an  assurance  or  other  text  is 
misplaced  in  the  plan  or  there  is  some 
other  non-substantive  problem  with  the 
plan. 

This  preamble  discusses  the  issue  of 
what  dociunents  must  be  submitted 
under  the  heading  "Should  the 
Department  be  required  to  send 
documents,  including  a  list  of  any  other 
dociunents  reqiiired  to  prove  eligibility 
imder  each  program,  to  States  by  a  date 
certain  and  what  should  be  the  effect  of 
the  Department's  failure  to  do  so?" 

Chanee:  None. 

How  do  the  regulations  affect 
Maintenance  of  Effort  and  Matching 
Requirements? 

Several  commenters  addressed  the 
discussion  in  the  NPRM  regarding  the 
effect  of  the  proposed  regulations  on 
fiscal  maintenance  of  effort 
requirements  (MOE).  Some  confusion 
was  created  by  the  fact  that  the 
preamble  described  the  MOE 
requirement  under  the  Rehabilitation 
Act  as  if  it  were  an  eligibility 
requirement.  However,  under  that  Act, 
failure  to  meet  MOE  requirements  does 
not  deny  eligibility.  Instead,  the 
allotment  for  a  State  is  reduced  by  the 
amount  that  the  State  fails  to  meet  the 
MOE  requirement  unless  a  waiver  or 
modification  of  the  MOE  requirement  is 
granted. 

Comment:  One  commenter  was 
concerned  that  the  regulations  appeared 
to  require  submission  of  dociunents 
demonstrating  that  a  State  had  met  the 
MOE  requirements  before  a  State  plan 
could  be  considered  substantially 
approvable.  The  commenter  noted  that 
this  would  not  be  workable  because  the 
financial  report  needed  to  demonstrate 
that  MOE  had  been  met  was  not 
available  until  90  days  after  the  end  of 
the  grant  period  and  the  State  plan  for 
a  current  funded  program  had  to  be 
submitted  before  the  end  of  the  prior 
grant  period. 


Discussion:  The  CMIA  and  these 
implementing  regulations  do  not 
independently  require  submission  of 
any  document.  The  documents  that 
must  be  submitted  under  a  particular 
program  are  based  on  the  program 
statute  and  implementing  regulations. 

Most  program  offices  of  the 
Department  do  not  review  actual  MOE 
data  before  making  a  decision  that  a 
plan  is  substantially  approvable. 
Instead,  these  programs  require  a  State 
to  submit  an  assurance  that  the  State  has 
met  the  MOE  requirement  based  on 
currently  available  data.  Under  these 
programs,  the  Department  relies  on 
financial  audits,  reports,  and  other 
information  to  determine  whether  a 
State  has  met  its  MOE  requirement  for 
a  particular  year.  Thus,  for  these 
programs,  submission  of  MOE 
documentation,  other  than  an  assurance, 
would  not  be  required  before  the 
Department  made  a  decision  about 
whether  a  State  plan  was  substantially 
approvable. 

One  program  office  that  does  review 
MOE  data  as  part  of  the  State-plan 
review  process  is  the  office 
administering  the  LSCA  program.  Under 
the  LSCA,  the  determination  of  whether 
a  State  has  met  a  MOE  requirement  is 
based  on  a  comparison  of  the  planned 
expenditures  of  the  State  and  the 
exptenditures  of  the  State  from  the 
second  preceding  year.  Program  officials, 
for  this  program  compare  the  budget  of 
the  State-plan  submission  against  the 
expenditures  of  the  State  for  the  second 
preceding  year  before  the  budgeted  year 
to  determine  if  the  State  has  budgeted 
sufficient  funds  to  meet  the  MOE 
requirement. 

Change:  None. 

Comment:  Many  commenters  wanted 
the  Department  to  accept,  for  the 
purpose  of  meeting  MOE  and  matching 
requirements,  non-federal  expenditures 
made  after  the  date  that  funds  are 
available  for  obligation  by  the  Secretary 
but  before  the  date  a  State  plan  was 
found  substantially  approvable.  Under 
some  programs,  the  diffierence  of  just  a 
few  thousand  dollars  made  a  difference 
for  a  State  in  determining  whether  it 
met  its  MOE  requirements. 

Discussion:  The  Secretary  has  decided 
to  modify  the  policy  announced  in  the 
NPRM  regarding  pre-award  costs,  based 
on  the  concerns  expressed  in  these 
comments.  Expenditures  incurred  to 
meet  matching  and  MOE  requirements 
are  not  expenditures  for  which  the 
Federal  Government  must  deposit  funds 
to  the  account  of  a  State.  Thus,  these 
expenditiues  are  not  subject  to  the 
interest  liabilities  of  the  CMIA. 

Given  that  the  CMIA  does  not  apply 
to  non-Federal  funds  used  to  meet 
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matching  and  MOE  requiremeBts,  the 
Secretary  decided  that  he  had  more 
flexibility  to  permit  a  State  to  use  these 
eocpendituies  to  meet  matching  and 
MOE  requirements  even  thou^  the 
period  for  obligation  by  the  Secretary 
has  started  and  the  State  does  not  yet 
have  a  substantially  approvable  State 
plan.  Thus,  the  Seoetary  has  decided  to 
permit  States  to  use  these  expenditures 
to  meet  matching  and  MOE 
requirements  before  the  date  a  State 
plan  is  found  substantially  approvable. 
However,  a  State  that  chooses  to  use  its 
fimds  for  these  types  of  expenditures 
would  risk  the  possibility  that  they 
would  be  found  unallowable  because 
they  do  not  comply  with  the  State  plan 
that  is  finally  approved.  The  Secretary 
decided  to  change  the  pre-award  cost 
policy  so  that  States  managing  programs 
that  require  matching  or  MOE 
expenditures%vould  have  greater 
flexibility  to  keep  those  programs 
running  with  matching  and  MOE 
expenditures  during  a  period  when 
costs  would  otherwise  be  unallowable 
due  to  the  late  submission  of  a  State 
plan. 

The  Secretary  notes  that  the  MOE 
determination  under  some  programs  of 
the  Department  is  not  based  on  State 
expenditures  under  the  Federal 
program.  For  example,  under  the  newly 
reauthorized  Title  I  program  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  the  MOE  determination  is 
based  on  whether  a  State  has  expended 
sufficient  funds  on  free  public 
education.  Another  example  is  one  of 
the  MOE  requirements  under  the  LSCA 
Title  I  program  under  which  the  MOE 
determination  is  based  on  State 
expenditures  under  a  State  program  that 
has  a  similar  purpose  to  the  Federal 
program.  Under  requirements  such  as 
these.  State  expenditures  used  to  meet 
the  MOE  requirement  do  not  need  to  be 
for  allowable  costs  under  the  Federal 
program.  Thus,  for  these  types  of  MOE 
requirements,  even  without  the  change 
in  policy  regarding  pre-award  costs, 
expenditures  made  by  a  State  after  the 
start  of  the  obligation  period  but  before 
the  State  plan  is  found  substantially 
approvable  may  be  used  by  the  State  to 
meet  MOE  requirements. 

Change:  No  change  has  been  made  to 
the  regulations.  However,  the  Secretary 
has  modified  the  policy  regarding  pre- 
award  costs  to  permit  grantees  to  use 
expenditures  made  after  the  date  funds 
become  available  for  obligation  by  the 
Secretary  and  before  the  date  a  State 
plan  is  found  substantially  approvable 
to  meet  matching  and  MC^ 
requirements. 

When  must  State  plans  be  submitted? 


Comment:  Fourteen  comments  were 
received  concwning  the  due  date 
specified  in  proposed  §  76.703(a)(1)  for 
submission  of  State  plans.  One 
commenter  stated  that  the  proposed 
submission  date  change  for  State  plans 
would  not  impact  that  State.  Four 
commenters  were  concerned  that  the 
proposed  April  1  submission  would  be 
too  early:  (a)  to  allow  planning  time; 
and,  (b)  because  State  program 
requirements  for  public  input 
prohibited  early  submission.  One 
commenter  was  concerned  that  an  April 
1  submission  date  would  not  allow 
sufficient  time  for  Departmental  review 
and  feedback  to  States  needing  to 
correct  their  plans,  and  still  allow 
adequate  time  for  States  to  make  these 
corrections  before  the  availability  date. 
Two  commenters  suggested  that  an 
already  lengthy  process  would  be  made 
still  longer.  One  commenter  believed 
that  the  time  frame  for  receiving  a  plan 
in  substantially  approvable  form  should 
be  60  days  before  the  start  of  the 
obligation  period  rather  than  90  days 
before  that  date.  Two  commenters  were 
concerned  that  States  received  their 
final  allocations  prior  to  plan 
submission  in  order  to  provide  final 
financial  reports.  Three  comments 
concerned  precedence  of  statutory 
deadlines  over  regulatory  deadlines. 
One  commenter  suggested  that  the 
Department  issue  a  formal  notification 
to  the  State  when  a  plan  is  approved. 

Discussion:  The  Secretary  set  the 
deadline  date  in  §  76.703(a)(2)  for  the 
submission  of  State  plans  as  a  back-up 
that  would  be  used  only  if  a  program 
office  did  not  establish  its  own  deadline 
for  submission  of  State  plans.  The 
administrators  for  each  State- 
administered  program  are  free  to  set 
deadlines  that  are  appropriate  for  their 
programs.  Most  State-administered 
programs  already  have  deadlines  that 
are  set  in  statute,  regulations,  or  direct 
communications  with  States.  The 
Secretary  is  aware  that  the 
establishment  of  a  deadline  three 
months  before  the  start  of  the  obligation 
period  could  have  caused  hardship  on 
some  States  if  it  had  been  imposed  last 
spring,  before  States  had  time  to  adjust 
thefr  State-plan  preparation  processes  to 
mesh  with  the  new  regulations.  As 
stated  in  the  May  26, 1994  (59  FR 
27404)  docutnent,  this  consideration 
was  one  of  the  factors  that  the  Secretary 
considered  in  deciding  to  defer 
appUcation  of  the  regulations  to 
submissions  made  during  the  spring  and 
summer  of  1995.  Therefore,  the 
Secretary  has  decided  to  leave  the 
deadline  in  §  76.763(aK2)  as  stated  in 
the  proposed  regulations.  If  a  State 


believes  that  the  submission  date  for  a 
particular' program  should  be  adjusted 
due  to  conditions  particular  to  that 
program,  the  issue  should  be  addressed 
with  Department  officials  responsible 
for  that  program. 

Change:  None. 

When  should  a  plan  be  considered 
submitted? 

Comment:  Five  commenters  opposed 
the  proposed  chanee  in  the  test  under 
proposed  §  76.703(b)  that  the 
Department  uses  to  determine  when  a 
State  plan  is  considered  submitted.  The 
proposed  regulations  would  change  the 
date  of  submission  from  the  postmark 
date  to  the  date  the  State  plan  is  actually 
received  by  the  Department.  The 
commenters'  reasons  for  opposition 
included:  (1)  the  acceptance  by  other 
Federal  agencies  of  a  postmark  date;  (2) 
increased  burden  on  States  resulting 
from  reduced  time  frames  to  complete 
plans  because  of  having  to  mail  them 
earlier  in  order  to  assure  receipt  by  the 
Department  by  the  required  date;  and  (3) 
lack  of  control  over  the  mail  process, 
which  Gould  have  negative  financial 
consequences  on  States.  One  commenter 
did  not  present  a  reason  for  opposing 
the  change  from  postmark  to  receipt 
date. 

Discussion:  In  the  past,  the 
Department  frequently  received  grant 
applications  from  grantees  that  had 
mailed  applications  on  the  submission 
date,  with  receipt  by  the  Department  as 
much  as  two  weeks  later.  The  lag  time 
created  by  "mail-in-transit"  has  resulted 
in  the  Department  having  shortened 
review  time  frames  for  grant  appficants, 
thereby  hampering  the  Department's 
ability  to  complete  grant  reviews  within 
its  prescribed  time  frame.  Earlier 
mailing  of  a  State  plan  or  use  of  an 
expedited  delivery  service  by  grant 
appUcants  would  assure  the  EXspartment 
a  uniform  application  review  p>eriod  for 
all  State  plans  under  each  grant 
program. 

Cnanee:  None. 

Shoiud  the  Department  be  required  to 
send  documents,  including  a  list  of  any 
other  documents  required  to  pmve 
eligibility  under  each  program,  to  States 
by  a  date  certain,  and  what  should  be 
the  effect  of  the  Department's  failure  to 
do  so? 

Comment:  Some  commenters 
expressed  the  opinion  that  the 
Department  should  be  required  to  send 
to  States  all  State  plan  submission 
instructions  and  other  relevant  materials 
in  a  timely  maimer.  Conunentws 
stressed  the  critical  importance  this 
issue  plays  in  allowing  States  sufficient 
time  to  develop  and  submit  plans  by  the 
established  date,  particularly  when 
public  input  is  required. 
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Specifically,  some  conunenters 
suggested  the  Department  provide  all 
necessary  guidance  three  months  before 
the  States'  prescribed  State  plan 
submission  date,  and  other  conunenters 
recommended  six-,  four-,  and  two- 
month  lead  times  f(»-  the  receipt  of  these 
materials.  Other  comm«iters  did  not 
suggest  specific  time  frames,  but  called 
for  "timely  receipt"  of  all  plan 
instructions  issued  by  the  Department. 

One  conunenter  proposed  tnat  the 
regulations  at  §  76.703(aH2)  include  a 
list  of  any  other  documents  required  to 
prove  eligibility  under  each  program 
sul^ect  to  this  part. 

A  related  issue  addressed  by  some 
conunenters  concerned  proposed 
penalties  against  the  Department  should 
it  fail  to  provide  all  relevant  State  plan 
materials  and  instructions  by  a  date 
certain.  Some  of  these  conunenters 
suggested  that  when  guidance  is  late, 
the  deadline  for  State  plan  sulnnission 
should  be  extended  by  aae  day  for  each 
day  the  Department  is  late  in  providing 
guidance.  Other  conunenters  proposed  a 
general  waiver  of  the  penalty  to  ue 
State  for  late  submissions  if  the 
Department  transmits  the  guidance  to 
the  States  late,  and  one  commented 
suggested  an  unspecified  extension  for 
the  State  if  this  occurs. 

Discussion:  The  Secretary  is 
committed  to  providing  States  necessary 
State  plan  informatioa  and 
instructions — including  a  list  of 
required  docum«its — in  a  timely 
manner.  In  ti^t  of  this  commitment,  the 
regulaticm  has  been  changed  to  require 
each  program  sut^ect  to  these 
regulations  to  provide  guidance  to  the 
States  regarding  the  contents  of  State 
plans.  The  Secretary  establishes  the  date 
fw  the  delivery  of  guidance  so  that  there 
are  at  least  as  many  days  between  that 
date  and  the  date  that  State  plans  must 
be  sul»utted  to  the  Department  as  there 
are  days  between  the  date  that  State 
plans  must  be  submitted  to  the 
Department  and  the  date  that  funds  are 
available  for  obligation  on  July  1,  or 
October  1,  as  appropriate. 

In  the  ev«it  VM.  tne  Department  fails 
to  dehver  guidance  as  required,  the 
deadline  for  the  leceipt  of  State  plans 
will  be  extended  (me  day  for  each  day 
that  the  dociunents  are  late  in  being 
received  by  the  State.  The  Secretary 
intends  that  guidance  be  soit  to  the 
States  far  enou^  in  advance  of  the  due 
date  for  the  guidance  that  the 
information  will  be  received  by  the 
States  on  or  before  the  due  date  for  the 
guidance.  If  a  State  asserts  that  it  has 
received  the  guidance  alter  the  due  date, 
it  will  have  the  burden  of  proving  the 
date  that  k  received  die  guidance.  The 
Seaetvy  is  aware  of  the  Department's 


reqxnsibility  to  deliver  State  plan 
guidance  on  a  timely  basis,  and  will 
devote  ^propri^e  resources  to  ensure 
that  guidtmce  documents  are  delivwed 
on  a  timely  basis. 

Change:  A  new  paragraph  (b)  has  bem 
added  to  §  76.703  to  cover  deferrals  of 
the  date  that  a  State  plan  must  be 
sulMnitted  to  the  Department.  Paragraph 
(bH3)  covers  deferral  of  State  plan 
submission  dates  caused  by  failure  of 
the  Department  to  deliver  timely 
guidance  to  the  States  regarding  State 
plan  reouirements. 

Should  there  be  a  deadline  for  the 
Department's  decision  and  vmat  should 
be  the  effect  of  failure  to  meet  such  a 
deadline? 

Comment:  Many  ccnunmters 
expressed  concern  that  the  proposed 
regulations  did  not  require  the 
Departmrait  to  complete  a  timely  review 
such  that,  if  State  plans  and  othw 
documents  are  submitted  on  time,  the 
State  has  an  opportunity  to  submit  any 
necessary  modifications  or  corrections 
before  any  delay  in  the  oUi^tion  dMe 
is  imposed.  None  otAe  evamplog  ki  the 
proposed  regulations  indicate  what  %vill 
happen  if  the  State  plan  is  submitted  in 
substantially  approv^le  fomi,  an  time, 
but  the  Department  feils  to  conduct  a 
timely  review. 

Some  of  the  conunenters  dted  the 
following  example:  the  State  plan  is 
submitted  on  April  1;  the  Department 
completes  the  review  at  the  md  of  Jeme 
and  finds  that  the  plan  is  not 
substantially  apjwovritle;  cofroctioBs  are 
requested  but  insufficient  ttne  is 
allowed  for  the  State  to  make  &e 
corrections  for  an  obligatioa  date  of  July 
1. 

Several  conunenters  reconmended 
imposing  time  limits  for  the 
Departmental  review  of  the  plan.  Soom 
of  these  conunenters  suggested  thirty 
days,  while  another  coramBata- 
suKested  fwty-five  days. 

One  commenter  suggested  that,  if  a 
time  limit  on  Departmmital  review 
could  not  be  imposed,  resulting  in  a 
State  agency  not  receiving  Federal  funds 
until  after  the  first  day  the  funds  are 
available  for  obligation,  thoa  at  the  very 
least  an  appeal  process  wi&  provisions 
for  due  process  should  be  established. 

One  conunenter  suggested  that  if  the 
Department  were  unable  to  complete  a 
review  in  a  timely  manner,  the  State 
should  be  granted  pre-award  costs. 

Discussion:  The  Secretary  is 
committed  to  conducting  timely  reviews 
of  State  plans.  If  a  State  sufeNmits  a  State 
plan  in  conformance  with  the  guidance 
provided,  it  should  take  less  ti^  the 
three  months  allotted  for  the 
Department  to  review  the  plan.  Under 
these  drciuBstuioes  it  is  antidpMed 


that  any  changes  or  ctxrecticMis  needed 
ta  make  the  plan  substantially 
approvable  will  be  minor  and  can  be 
completed  in  a  very  limited  amount  of 
time.  On  the  other  huid,  if  a  State 
submits  a  plan  that  is  not  in  accord  with 
the  guidance  provided,  then  it  is 
possiUe  that  the  resubmission  and 
a|>proval  process  could  extend  beyond 
the  date  funds  are  first  available  to  the 
Department  for  obligation.  If  the 
DeJMTtment  fails  to  conduct  a  timely 
review  of  a  State  plan  that  is  sutHuitted 
in  substantially  approvable  form  on  the 
date  it  is  due,  the  State  could  begin  to 
obligate  funds  oa  the  date  funds  are 
avaU^le  for  obligation  by  the  Secretuy. 
Also,  States  have  a  responsibility  to 
submit  plans  that  are  substantiaUy 
apTOOvable  upon  submissitm. 

The  Secretary  believes  that  these 
regulatiMis  will  result  in  States 
submitting  timely  and  high  quality 
plans  and  in  efficient  and  punctual 
review  by  the  various  Department 
program  offices.  In  view  of  the  wide 
variety  of  content  requirements  for  State 
plans  undw  Department  programs  and 
of  the  number  of  plans  reviewed  by 
various  program  (^ces,  the  Secretary 
declines  to  impose  intermediate  time 
frames  for  Department  review  of  State 
plans  within  this  three-month  period. 
However,  the  Secretary  believes  that  the 
Department  should  be  held  account^le 
in  meeting  the  timeliness  established  for 
review  of  State  plans  under  a  program. 
Thus,  the  Secretary  has  decided  to 
modify  the  regulatirai  so  that  if  the 
Department  takes  longw  to  review  a 
ploQ  than  est^lished  in  advance,  the 
Secretary  will  grant  pre-award  costs  to 
the  State,  regardless  of  what  the 
regulation  would  otherwiae  require. 

Change:  A  new  paragraph  (gj  has  been 
added  to  §  76.703  so  that  if  the 
Department  t^es  longer  to  review  a 
State  plan  than  estabUdied  under  the 
regulation,  the  Secretary  would  grant 
pre-award  costs. 

Should  the  Department  esttAlish 
procedures  for  notifying  the  States  of  the 
results  of  the  Department's  review? 

Comment:  Several  conunenters 
expressed  concerns  about  the 
Department's  ability  to  maintain  and 
review  documents  and  notify  States  of 
the  results  of  that  review  in  a  timely 
manner. 

One  commenter  asked  whether  the 
grant  award  would  be  the  indication  of 
ap{Hoval  or  whether  there  would  also  be 
an  acccMDpanying  letter. 

Two  coramenters  suggested  that  the 
Department  should  notify  the  State 
wfaian  the  initial  State  plan  submission 
is  received. 

Discussion:  The  Secretary  believes 
that  the  Deputment  must  be  timely  in 
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its  response  to  States  concerning  the 
State  plan  submission.  The  Secretary 
will  ensure  that  the  Department 
establishes  internal  procedures  in  order 
to  facilitate  the  notification  process.  The 
Department  will  establish  a  method  of 
formal  notification  to  States  when  the 
documents  specified  in  guidance 
provided  by  the  Department  have  been 
received  for  review.  If  a  State  submits  an 
incomplete  State  plan,  the  Department 
will  informally  notify  the  State 
regarding  the  missing  pieces.  Also,  the 
Department  will  develop  internal 
procediues  to  include  both  formal  and 
informal  means  (phone  and  fax 
messages)  of  notifying  the  States 
concerning  the  status  of  the  review 
during  the  process.  The  Department 
ofGcially  notifies  a  State  regarding  the 
issuance  of  its  grant  through  a 
notification  of  grant  award  (NGA).  Some 

firogram  offices  may  provide  cover 
etters  prior  to  or  accompanying  the 
NGA.  It  is  mutually  beneficial  to  all 
parties  for  the  Department  to  conduct  a 
timely  review  which  includes  periodic 
contact  with  the  State. 

Change:  A  new  paragraph  (c)(3]  has 
been  added  to  §  76.703  that  will  require 
the  Department  to  inform^tates  when 
all  documents  specified  in  Departmental 
guidance  have  been  received  by  the 
Department. 

Should  the  Department  change  the 
proposed  rule  about  who  may  sign  for 
changes  to  a  State  plan? 

Comment:  Two  conunenters 
expressed  concern  about  the  ^ 

requirement  in  proposed  §  76.703(e)(2) 
that  would  require  a  State  that  sulnnits 
additional  information  to  bring  the  State 
plan  into  substantially  approvable  form 
to  secure  signatures  for  required 
changes  from  the  original  submitter  of 
the  plan  or  an  authorized  delegate  of 
that  officer. 

One  commenter  suggested  that  since 
changes  to  the  plan  often  are  faxed  to 
the  IJepartment  for  review,  the  State 
should  be  allowed  to  supply  the 
Department  with  the  names  of 
individuals  who  are  authorized  to  sign 
the  State  plan. 

One  commenter  suggested  that  the 
Department  should  consider  not 
requiring  signatures  from  other  agencies 
(i.e.  Drug  Free  Communities)  and  allow 
the  State  agency  receiving  the  grant  to 
submit  its  plan  separately. 

Discussion:  The  Secretary  appreciates 
the  difficulties  that  arise  in  seciuing 
appropriate  signatures  in  a  very  short 
tum-around  time.  The  Secretary  agrees 
that  submitting  a  list  of  staff  authorized 
to  sign-off  on  changes  to  the  plan  would 
be  appropriate.  The  Department  does 
not  have  the  authority  to  waive  the 


signatiue  required  of  the  Governor  for 
the  dn^-free  program. 

The  Department  will  work  with  States 
to  develop  procedures  for  submitting 
documents  by  electronic  transmittal  and 
appropriate  means  of  verifying 
signatiues. 

Change:  None 

Should  the  Department  establish  a 
rule  permitting  waiver  of  the  §  76.703 
regulation  in  certain  circumstances? 

Comment:  Several  conunenters 
requested  that  the  regulations  provide 
for  a  waiver  authority  or  other 
discretion  by  the  Department  to  allow 
pre-award  costs  when  submission  of  a 
State  plan  is  late.  The  reasons 
conunenters  felt  might  justify 
exceptions  to  the  general  rule  included 
circumstances  beyond  a  State's  control, 
such  as  a  natiual  disaster,  absence  of 
State  program  personnel  due  to  serious 
medical  problems  or  death  and 
instances  when  the  Federal  interest  in 
the  timely  beginning  or  continuation  of 
a  State's  program  would  be  adversely 
affected,  or  when  significant 
impairment  to  the  achievement  of  a 
program's  objectives  would  result. 

Discussion:  The  Secretary  agrees  with 
conunenters  that  there  is  a  need  to  allow 
the  Department  the  discretion  to  allow 
pre-award  costs  for  expenditures  under 
the  Federal  program  in  some  limited 
circumstances.  However,  the  Secretary 
believes  that  instances  in  which  pre- 
award  costs  are  allowed  under  these 
regulations  should  be  clear,  susceptible 
to  consistent  application  across 
programs,  and  narrowly  tailored  to 
situations  that  are  truly  outside  the 
control  of  the  State.  Some  programs  may 
need  to  permit  discretion  in  granting 
pre-award  costs  in  program-specific 
situations.  This  autiiority  should  be 
addressed,  as  appropriate,  in  individual 
prooam  regulations. 

change:  A  new  paragraph  (b)  has  been 
added  to  §  76.703  to  cover  deferrals  for 
the  date  that  a  State  plan  must  be 
submitted  to  the  Department.  Paragraph 
(b)(1)  provides  that  the  Secretary,  at  a 
State's  request,  may  extend  the 
submission  date  for  a  State  plan  and.  if 
necessary,  approve  pre-awaid  costs  for  a 
particular  grant  based  on  a 
Presidentially-declared  disaster  in  the 
State  that  significantiy  impairs  the 
ability  of  the  State  to  submit  a  timely 
application. 

Should  the  Department  ha\^  a  special 
rule  when  there  is  a  delay  in  pro-am 
appropriations  or  implementing 
regulations? 

Comment:  Several  conunenters  noted 
that  there  are  instances  when,  due  to 
changing  Federal  statutes  and 
regulations.  States  do  not  have  notice  of 
what  the  State  plan  requirements  are  in 


enough  time  to  enable  them  to  complete 
the  development  of  the  plan  and  submit 
it  on  time.  One  commenter  noted  that 
for  one  program  an  April  1  submission 
date  would  mean  that  they  would  have 
to  begin  preparation  of  the  plan  12  to  15 
months  prior  to  the  start  of  the  fiscal 
year  to  which  the  grant  applies. 
Conunenters  indicated  that  States 
should  not  be  penalized  for  late 
submissions  in  circumstances  where 
there  has  been  a  late  appropriation  or 
the  Department  has  not  notified  the 
States  in  a  timely  manner  regarding  the 
State  plan  requirements  for  a  program. 

Discussion:  Regarding  late 
appropriations,  the  Treasury 
Etepartment  regulations  at  31  CFR 
205.11(b)  already  provide  that  if  a  State 
pays  out  its  own  funds  for  program 
purposes  due  to  a  delay  in  the  passage 
of  a  Federal  appropriations  act,  the 
Federal  Government  will  incur  an 
interest  liabiUty  if  the  appropriations  act 
covers  the  period  of  the  State's 
expenditiue  and  permits  payment  for 
expenditures  already  inciured  by  the 
State.  The  Secretary  does  not  have 
authority  to  change  the  result  imder  the 
Treasury  regulations. 

Regarding  program  regulations,  as  a 
general  rule,  the  requirements  that 
apply  to  a  grant  are  the  statutes  and 
regulations  that  are  in  effect  on  the  day 
that  the  grant  is  made.  Often,  legislation 
that  imposes  significant  new 
responsibilities  on  States  has  a  delayed 
effective  date  so  that  States  have  time  to 
make  the  changes  necessary  for 
implementation.  Similarly,  the  Federal 
rulemaking  process  generally 
incorporates  a  delayed  effective  date, 
although  that  delay  may  not  be 
sufficient  in  some  cases  to  allow  States 
to  make  necessary  changes  in  their  State 
plans.  Therefore,  the  Secretary  agrees 
with  conunenters  that  these  regulations 
should  be  modified  to  allow  States  a 
reasonable  period  of  time  to  make 
needed  changes  in  State  plans. 

In  many  instances,  under  current 
practice,  if  new  program  requirements 
take  effect  at  a  time  that  the  Etepartment 
determines  is  too  close  to  the  date  on 
which  grants  are  to  be  made  to  allow  the 
State  to  make  needed  changes,  the 
Department  obtains  an  assurance  bxan 
the  State  that  the  State  is  operating  the 
program  consistent  with  all  applicable 
requirements,  including  those  that  are 
newly  effective.  Other  asstuances  and 
dociunentation  that  the  new 
requirements  are  being  followed  may  be 
required  by  particular  programs. 
Revisions  to  the  State  plan  to 
incorporate  changes  needed  as  a  result 
of  the  new  requirements  must  be 
completed  as  soon  as  possible  but 
generally  not  later  than  the  expected    - 
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beginning  of  the  next  grant  award 
period,  llie  Secretary  believes  that  this 
practice  may  continue  to  be  appropriate 
for  situations  that  can  be  addressed  by 
State  assurances  and  dociunentation 
that  program  requirements  are  being 
implemented.  In  other  situations,  an 
assiuance  would  not  be  sufficient  to 
address  the  new  State  plan 
requirements,  even  in  the  short  run,  and 
the  Secretary  may  need  the  discretion  to 
give  States  additional  time  to  submit 
their  applications  imder  a  program. 

Change:  A  new  §  76.704  has  been 
added  that  provides  that,  unless  the 
particular  program  has  established  an 
earlier  date,  the  State  plan  must  meet 
the  requirements  that  were  in  efliect  for 
the  program- three  months  before  the 
State  plan  due  date  and  any  additional 
requirements  known  on  that  date  that 
are  scheduled  to  become  effective  by  the 
expected  grant  award  date  (July  1  for 
forward-funded  programs  or  October  1 
for  current-funded  programs).  If  any  of 
these  requirements  is  changed  after  that 
date  (three  months  before  the  State  plan 
due  date  or  the  other  date  established  by 
the  program),  the  Secretary  may  require 
a  State  to  submit  appropriate  assurances 
and  dociunentation  or  extend  the  due 
date  for  the  State  plan  and,  if  necessary 
imder  an  extended  due  date,  approve 
pre-award  costs  for  that  program. 

Should  States  be  permitted  to  waive 
their  right  to  interest  in  return  for  the 
Department's  acceptance  of  late  State 
plans  without  penalty? 

Comment:  One  commenter  suggested 
that  the  regulations  provide  that  the 
Secretary  could  waive  these  regulations 
if  the  State  agreed  to  "waive"  its  claim 
to  interest  on  the  State  funds  used  for 
pre-award  costs  imder  the  CMIA. 
Another  commenter  recommended  that 
expenditiu«s  made  during  a  period  that 
a  State  plan  is  not  substantially 
approved  be  exempted  from  the 
operation  of  the  CMIA. 

Discussion:  The  Department  is 
without  authority  to  require  or  even 
permit  States  to  forego  claims  to  interest 
under  the  CMIA.  Congress  delegated  to 
the  Treasury  Department  the  authority 
to  enforce  the  CMIA.  The  operation  of 
the  CMIA  and  the  programs  to  which  it 
applies  are  controlled  by  Treasiuy's 
CMIA  implementing  regulations.  31 
CFR  part  205,  and  the  State-Treasury 
agreements  under  those  regulations. 

Change:  None. 

Should  certain  programs  be  exempt 
from  the  regulations  in  76.703? 

Comment:  Commenters  noted  the 
partic\ilar  problems  of  the  programs  that 
are  not  forward-funded,  such  as  the 
LSCA  programs  and  the  Rehabilitation 
Act  programs.  One  commenter 
suggissted  that  these  programs  be 


exempted  from  the  operation  of  the 
proposed  regulations. 

Discussion:  As  explained  above,  the 
Secretary  cannot  control  the  application 
of  the  CMIA  to  these  programs.  Thus, 
the  Secretary  does  not  bebeve  that  it 
would  be  prudent  to  exclude  these 
programs  &t)m  the  operation  of  these 
Department  regulations. 

Change:  None. 

Showd  subgrantees  be  permitted  to 
obligate  funds  during  a  period  before 
the  State  may  begin  to  obligate  funds? 

Comment:  One  comment  was  received 
regarding  the  relationship  between 
proposed  §  76.703  and  the  current 
§  76.704  (redesignated  by  this  final 
rulemaking  docimiient  as  §  76.708), 
which  provides  that  a  subgrantee  may 
not  begin  to  obligate  funds  until  the 
State  may  begin  to  obligate  funds.  The 
commenter  noted  that,  under  many 
State-administered  programs,  most  of 
the  funds  flow  through  to  subgrantees 
that  are  required  to  provide  most  of  the 
services  required  under  a  program.  The 
commenter  thought  that  the  proposed 
regulations  should  be  amended  so  that 
subgrantees  could  begin  to  obligate 
funds  even  if  the  State  had  failed  to 
submit  a  substantially  approvable  State 
plan.  According  to  the  commenter,  this 
result  was  appropriate  because 
subgrantees  have  no  control  over  the 
timely  preparation  of  the  State  plan  but 
would  be  penalized  under  the  proposed 
regulations  for  a  State's  failure  to  submit 
a  substantially  approvable  State  plan  on 
a  timely  basis. 

^Discussion:  The  Secretary  is  aware 
that  subgrantees  must  depend  upon 
responsible  management  of  Federal 
programs  by  the  States  in  order  to  be 
able  to  obhgate  funds  at  the  start  of  the 
obligation  period.  However,  the       * 
Secretary  cannot  sever  this  dependency 
due  to  the  relationship  between  the 
Department,  the  States,  and  (heir 
sut>grantees.  Under  the  framework 
established  by  Congress  for  State- 
administered  programs,  the  Department 
makes  grants  to  States  and  has  no  direct 
relationship  with  subgrantees.  The 
Department  looks  to  the  States  for 
proper  administration  of  the  programs. 
For  example,  when  a  subgrantee 
misspends  funds  under  a  State- 
administered  program,  the  Department 
seeks  recovery  of  the  funds  or  takes 
other  action  against  the  State  to  achieve 
compliance  by  the  subgrantee.  In  this 
context,  a  subgrantee  derives  its  entire 
authority  to  obligate  funds  under  a 
program  from  the  State.  Thus,  if  a  State 
lacks  authority  to  obligate  funds,  its 
subgrantees  are  equally  without 
authority  to  obligate  funds. 

Even  if  the  Seoetary  had  the  power 
to  permit  obligation  by  subgrantees 


before  the  State  could  obhgate  funds, 
there  are  good  pohcy  reasons  for  the 
Department  not  to  permit  such  a 
practice.  One  of  the  purposes  of  ■ 
approving  a  State  plan  is  to  ensure  that 
the  State  is  imposing  correct 
requirements  upon  its  subgrantees.  If  a 
State  submitted  a  plan  that  was  not 
substantially  approvable  and 
subgrantees  were  permitted  to  submit 
local  applications  for  flow  through 
funds  and  obligate  funds  imder  that 
plan,  serious  questions  would  be  raised 
about  whether  the  subgrantees  were 
complying  with  the  Federal 
requirements  imder  the  program. 

Change:  None. 

What  issues  are  raised  under  the 
Library  Services  and  Construction  Act? 

Comment:  One  commenter  suggested 
that  instead  of  the  proposed  regulations, 
the  Secretary  pro-rate  decreases  to  the 
grant  awards  in  accordance  with  the 
days  the  plan  is  late. 

Discussion:  Under  the  LSCA  statute 
and  GEPA,  the  Secretary  does  not  have 
the  authority  to  decrease  the  grant 
awards  due  to  a  State's  late  plan 
submission. 

Change:  None. 

Comment:  Two  conunentera  noted 
that  disallowing  pre-award  costs  under 
LSCA,  Title  n  (Construction),  would 
adversely  impact  on  communities  that 
need  to  count  the  cost  of  the  land  and 
architectural  fees  (both  pre-award 
expenditures)  in  order  to  meet  the  50 
percent  matching  requirement.  They 
recommend  that  the  Title  II  construction 
program  be  exempt  from  these 
regulatory  changes. 

Discussion:  It  is  highly  unlikely  that 
the  LSCA  Title  II  program  will  ever 
meet  the  funding  threshold  for  coverage 
under  the  CMIA  Treasury  regulations  in 
subpart  A  of  31  CFR  part  205.  The  LSCA 
Title  n  program  regulations  require  that 
the  request  for  grant  award  be  submitted 
to  the  Department  after  the  State  has 
approved  the  final  working  drawings 
This,  by  implication,  requires  that  the 
iand  be  purchased  and  the  architectural 
drawings  be  completed  before  the  plan 
is  submitted.  The  LSCA  Title  11 
regulations  clearly  provide  that  these 
expenditures  are  allowable.  34  CFR 
770.11(a)(5).  The  Assistant  Secretary 
will  specifically  authorize  these  pre- 
award  costs  in  grant  award  notices 
under  the  LSCA  Title  n  program  so  that 
the  costs  may  be  allowed  to  meet  the 
reouirements  of  the  program. 

Change:  None. 

Comment:  Several  commenters  were 
concerned  that  State  and/or  local  funds 
expended  between  July  1  and  the 
effective  date  of  the  program  (or  the  date 
of  the  acceptance  of  a  substantially 
approvable  plan)  would  not  be  counted 
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toward  the  matching  required  under  the 
LSCA  program. 

Discussion:  State  or  local  funds 
eioMnded  between  July  1  and  the 
etnctive  date  of  the  program  cannot  be 
counted  as  matching.  The  LSCA  Titles 
I  and  m  programs  b^in  on  October  1 
and  end  on  September  30.  These  two 
programs  do  not  exist  before  the  October 
1  effective  date  each  year.  Therefore,  the 
Secretary  notes  that  funds  counted  as 
matching  under  the  program  must  be 
expended  in  the  same  time  period  as  the 
Federal  grant  program. 

The  Secretary  also  notes  that  Federal 
carryover  funds  may  not  be  obligated 
and  expended  after  September  30th 
until  there  is  a  substantially  approvable 
plan  received  by  the  Department. 

Change:  None. 

Comment:  Some  commenters  asked, 
given  the  fact  that  LSCA  is  a  current- 
funded  program  and  that,  in  many 
years,  the  Congress  has  not  appropriated 
funds  for  LSCA  by  the  start  of  the 
Federal  fiscal  year,  is  the  October  1  date 
still  to  be  the  date  on  which  the 
Secretary  will  obUgate  funds  under 
8  76.703(c).  They  asked  how  this  would 
affect  the  obligation  and  expenditure  of 
funds  between  October  1  and  the  date 
that  Congress  actually  appropriates 
funds  for  L,SCA. 

Discussion:  Regulations  covering 
Federal  interest  liabilities  are  found  in 
the  Treasury  Department  regulations 
implementing  the  Cash  Management 
Improvement  Act  at  31  CFR  Part  205. 
Specifically,  §  205.11(b)  addresses  late 
appropriations  and  provides  that  the» 
Federal  Government  will  incur  an 
interest  liability  if  an  appropriations  act, 
as  enacted,  covers  the  period  of  the 
State's  expenditure  and  permits 
payment  for  expenses  already  incurred 
by  the  State. 

Change:  None. 

Comment:  A  commenter  asked  if  a 
substantially  approvable  plan  was 
submitted  by  April  1,  could  LSCA  fimds 
be  obligated  on  July  1- 

Discussion:  The  beginning  of  the 
obUgation  period  for  current  funded 
programs  is  October  1,  and,  therefore, 
obligations  generally  may  not  occur 
prior  to  that  date. 

Change:  None. 

Comment:  Many  commenters  noted 
that  the  examples  under  §  76.703(e)(3) 
of  the  proposed  regulations  only 
referred  to  forward-funded  programs. 
They  noted  that  because  LSCA  is  not 
forward-funded  it  should  be  exempt 
from  these  regulatory  changes. 

Discussion:  The  Secretary  will  not 
exempt  the  LSCA  program  from  these 
regulations  because  current-funded 
programs  caimot  be  excluded  frt)m 
coverage  under  the  CMIA. 


Change:  None. 

Comment:  It  was  feared  by  one 
commenter  that,  in  trying  to  fit  a  current 
funded  program  under  regulations  that 
the  commenter  felt  were  dearly 
intended  for  forward-funded  programs, 
there  might  be  unforeseen  problems  in 
the  future. 

Discussion:  The  Secretary  does  not 
foresee  any  issues  that  are  unique  to 
current-funded  programs.  However, 
these  regulations  have  been  reviewed  by 
Departmental  staff  knowledgeable  about 
current-funded  programs  such  as  the 
LSCA  in  order  to  ensure  that  issues  that 
may  arise  with  regard  to  these  programs 
are  addressed. 

Change:  None. 

Comment:  Several  commenters  noted 
that,  unlike  forward-funded  programs, 
plaiming  for  LSCA  is  done  on  an 
unknown  Federal  allocation.  Under 
these  regulations,  the  State  budget  might 
also  be  unknown.  In  addition,  the  staff 
of  the  State  agency  would  be  compelled 
to  work  on  the  plans  for  LSCA  at  die 
same  time  they  must  be  effecting 
closeout  of  the  State  fiscal  year. 

Discussion:  The  commenters  are 
correct  in  that  State  plans  prepared  for 
submission  under  this  revised 
regulation  would,  in  many  cases,  be 
based  on  unknown  funding  at  either  the 
Federal  or  State  levels  or  at  both  levels. 
However,  annual  plans  are  considered 
estimates  and  are  expected  to  be  revised 
to  reflect  final  Federal  funding  amounts. 
(See  next  discussion  for  details.) 
Submissions  prior  to  the  due  date  are 
acceptable  if  necessary  to  decrease 
impact  on  State  staff. 

Change:  None. 

Comment:  Some  commenters  noted 
that  State  plans  based  on  estimated 
figures  would  have  to  be  amended  at  a 
later  date  so  that  the  plan  proposes 
activities  consistent  with  the  actual 
funding  amounts.  This  would  make 
even  more  complex  planning  and  might 
"*  *  *  create  confusion  at  the  sub- 
grantee level,  and  possible  fiscal  chaos 
at  the  state  level."  Such  added  work  was 
considered  by  a  commenter  as  a 
violation  of  the  Paperwork  Reduction 
Act. 

Discussion:  State  plans  are  expected 
to  be  based  on  an  estimation  of  funds. 
Under  34  CFR  80.30(c)(ii),  changes  to 
plans  or  budgets  that  are  within  ten 
percent  of  the  budgeted  amount,  require 
no  additional  Federal  funding,  and 
make  no  significant  change  to  the  intent 
of  the  project  or  plan,  need  not  be 
submitted  to  the  Department  for  prior 
approval.  Because  planning  is  done  on 
an  estimated  Federal  amount  currently, 
grantees  are  already  in  the  position  of 
amending  some  projects  after  the  start  of 
the  grant  period.  The  need  to  amend 


grants,  based  upon  a  submission  of 
actual  State  funding  data,  and  the 
submission  of  the  supporting  data,  are 
considered  in  the  burden  when  the 
paperwork  burden  is  calculated  imder 
the  Paperwork  Reduction  Act  of  1980. 
Therefore,  these  revised  regulations 
contain  no  added  information  collection 
requirements. 

Change:  None. 

Comment:  Several  commenters 
expressed  concern  that  the  required 
assurances  under  LSCA  would  be  due 
prior  to  the  passing  of  the  State's  budget 
confirming  the  availability  of  such 
funds. 

Discussion:  The  assurances  may  be 
based  on  the  best  available  information 
as  of  the  date  of  the  submission. 

Change:  None. 

Comment:  One  commenter  noted  that 
the  revised  §  76.703  would  require 
estimated  annual  expenditure  reports 
(rather  than  actual  report  of 
expenditures)  be  accepted  by  the 
i3epartment  in  order  to  generate  a  plan 
by  July  1. 

Discussion:  Under  current  law,  the 
Federal  fiscal  year  ends  on  September 
30.  The  report  covering  expenditures  tor 
>hat  period  is  due  to  the  Department  at 
the  end  of  December.  The  LSCA 
program  plans  that  will  use  the 
information  from  the  report,  as  a 
prerequisite  for  funding,  will  not  be  due 
until  the  following  July  1,  which  is  nine 
months  after  the  expenditure  period. 
The  Secretary  does  not  agree  that  only 
estimated  expenditures  and  not  actual 
dxpenditures  could  be  verified  during 
this  time  period.  Therefore,  there  is  no 
allowance  for  estimated  aimual  reports. 

Change:  None. 

Comment:  Several  commenters  voiced 
a  concern  that  some  State  expenditures 
under  MOE  requirements  occur  during 
the  July  1  to  October  .  period,  and  a 
failure  to  receive  permission  to  count 
these  expenditures  towards  MOE  would 
cause  a  failure  to  qualify  for  Federal 
LSCA  fimding. 

Discussion:  MOEs  under  the  LSCA  are 
based  on  the  requirement  of  a  State  to 
maintain  the  support  of  services  of  a 
proteCTed  program  or  to  a  proteCTed 
population.  Some  of  these  expenditures 
may  not  be  part  of  the  Expenditures 
under  LSCA  (such  as  State  Aid)  and 
only  have  a  tenuous  relationship  to  the 
Federal  program.  Since  many  of  these 
orograms  are  ongoing  State  supported 
efforts,  the  Secretary  agrees  that  these 
amounts  are  eUgible  for  counting  as 
MOE  from  the  beginning  of  the  State 
fiscal  year,  whether  or  not  the  State  plan 
is  substantially  approvable. 

Change:  None. 

Comment:  Many  commenters  noted 
that  §  76.703(a)(2)  esublishes  a  due  date 
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for  State  Plans,  of  three  months  prior  to 
the  date  that  the  Secretary  may  obligate 
huids  for  the  program.  The  e^ctive 
date  of  current  programs  is  October  1, 
and.  therefore,  plans  are  due  on  the 
prior  July  1.  Some  commenters  noted 
that  such  a  proposed  change  will 
require  new  timetables  at  the  State  and 
local  level.  Most  commented  that  the 
change  can  be  implemented  if  given 
enough  time.  Other  commenters 
requested  that  the  date  of  October  1  be 
retained  and  cited  a  number  of  problems 
associated  with  this  change. 

Discussion:  The  program  staff  will 
have  reviewed  and  accepted  all  timely 
and  substantially  approvable  plans  prior 
to  the  effective  date  of  the  program  in 
ofder  that  the  Secretary  may  make 
obligations  in  a  timely  manner.  The 
retention  of  the  October  due  date  for  the 
submission  of  State  plans  is  impossible 
if  all  reviews  are  to  be  accomplished 
prior  to  October  1.  The  Department 
must  reserve  the  three-month  period  for 
review  (induding  negotiations)  of  the 
.State  Plans. 
Change:  None. 

Section  76.71 1 :  Should  States  have  to 
request  funds  by  CFDA  number? 

The  NPRM  proposed  to  add  a  new 
§  76.708.  This  docimient  adds  that 
section  as  a  new  §  76.711. 

Comment:  One  commenter  asked  why 
the  Department  would  require  States  to 
use  the  CFDA  number  when  the 
Treasury  Department  would  not  require 
Federal  agencies  to  provide  the  CFDA 
number  to  the  States  for  funds 
transmitted  to  the  States.  Conversely, 
the  Treasury  Department  suggested  in 
Its  comments  that  the  Department 
should  require  all  grantees  to  request 
the  draw  down  of  funds  by  CFDA 
number,  because  all  programs  that  are 
covered  in  the  CFDA  are  subject  to 
coverage  under  the  CMIA.  A  third 
commenter  stated  that  a  requirement  to 
request  funds  by  CFDA  number  would 
place  an  imnecessary  administrative 
burden  on  States  which  might  actually 
hinder  timely  payments  under  the 
CMIA.  This  commenter  asked  that  the 
Department  stay  with  the  current, 
single-request  system,  which  permits 
grantees  to  request  fonds  needed  under 
all  grants  to  a  State  in  a  single  request, 
without  having  to  identify  the  programs 
,  for  which  the  funds  are  being  requested. 
Discussion:  As  the  Treasury 
Department  stated  in  the  preamble  to 
the  final  regulations  implementing  the 
CMIA.  "CFDA  numbers  are  key  to  the 
provisions  of  this  rule."  This  statem^it 
was  made  in  the  context  of  Treasury's 
discussion  of  concerns  that  agencies 
don't  always  provide  CFDA  numbers  to 
States  when  the  agencies  make  their 
awards.  Treasury  said  "Respondents 


emphasized  the  problems  created  in 
such  situations  given  the  fact  that  (the 
Treasury  regulation  implementing  the 
CMIA]  relies  on  program  CFDA 
numbers  for  tradung  withdrawals  and 
paym«its,  and  for  calculating  interest 
accruals." 

This  discussion  indicates  Treasury's 
understanding  that  States  will  need  to 
request  payments  by  CFDA  number  and 
agencies  will  have  to  make  payments  by 
CTDA  munber  in  order  to  calculate 
interest  liabilities  imder  the  Act.  The 
Department  of  Education  already 
identifies  the  CFDA  number  of  a  grant 
program  whenever  it  issues  a 
notification  of  grant  award.  Thus,  the 
Secretary  does  not  expect  any  increased 
burden  for  a  State  to  check  the  CFDA 
number  on  a  grant  award  document  in 
order  to  request  funds  under  a  program. 

Change:  In  response  to  the  Treasury 
Department's  comment,  §  76.708  will 
require  use  of  the  CFDA  number  when 
requesting  funds  for  any  grant  subject  to 
Part  76. 

Change:  This  final  rulemaking 
document  makes  technical  changes  by 
redesignating  certain  sections  that  were 
not  affected  by  the  NPRM  in  order  to 
make  room  for  the  new  §  76.704. 
Current  §§  76.704.  76.705,  and  76.706 
have  been  redesignated  as  §  76.708. 
76.709,  and  76.710,  respectively.  Cross 
references  to  these  sections  in  other 
parts  of  34  CFR  have  been  amended  as 
appropriate. 

Paperwork  Reduction  Act  of  1980 

These  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Listof  Sub)ects 

34  CFR  Part  76 

Education  Department,  Grant 
programs-education.  Grant 
administration.  Intergovernmental 
relations.  State-administered  programs. 

34  CFR  Part  667 

Colleges  and  universities,  Cultiiral 
exchange  programs,  Education, 
Educational  study  programs.  Grant 
programs — education. 

Dated:  April  6, 1995. 
Richard  Riley, 
Secretary  of  Education. 
(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply) 

The  Secretary  amends  Parts  76  and 
667  of  Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 


PART  76— STATE-ADMNISTEREO 
PROGRAMS 

1.  The  authority  citation  for  part  76  is 
revised  to  read  as  follows: 

Authority:  20  tJ.S.C  1221e-3. 65n(a). 
3474.  unless  otherMnse  noted. 

2.  Section  76.703  is  amended  by 
removing  paragraphs  (a)  and  (b), 
redesignating  paragraph  (c)  as  paragraph 
(h),  adding  new  paragraphs  (a)  through 
Ig),  and  adding  notes  following  new 
paragraphs  (b)  and  (g).  to  read  as 
follows: 

§78.703    When  a  State  may  tMQln  to 
obligate  funds. 

(a)  (1)  The  Secretary  may  establish,  for 
a  program  subject  to  this  part,  a  date  by 
which  a  State  must  submit  for  review  by 
the  Department  a  State  plan  and  any 
other  documents  required  to  be 
submitted  uinder  guidance  provided  by 
the  Department  imder  paragraph  (b)(3) 
of  this  section. 

(2)  If  the  Secretary  does  not  establish 
a  date  for  the  submission  of  State  plans 
and  any  other  doctmients  required 
under  guidance  provided  by  the 
Department  the  date  for  submission  is 
three  monttis  before  the  date  the 
Secretary  may  begin  to  obligate  fimds 
under  theprogram. 

(b)  (1)  This  paragraph  (b)  describes 
the  circumstances  under  which  the 
submission  date  for  a  State  plan  may  be 
deferred. 

(2)  If  a  State  asks  the  Secretary  in 
writing  to  defer  the  submission  date  for 
a  State  plan  because  of  a  Presidentially 
declared  disaster  that  has  occurred  in 
that  State,  the  Secretary  may  defer  the 
submission  date  for  the  State  plan  and 
any  other  document  required  under 
guidance  provided  by  the  Department  if 
the  Secretary  determines  that  the 
disaster  significantly  impairs  the  abiUty 
of  the  State  to  submit  a  timely  State  plan 
or  other  document  required  imder 
guidanceprovided  by  the  Department. 

(3)  (i)  Tne  Secretary  establishes,  for  a 
program  subject  to  this  part,  a  date  by 
which  the  program  office  must  deliver 
guidance  to  the  States  regarding  the 
contents  of  the  State  plan  under  that 
program. 

(ii)  The  Secretary  may  only  establish 
a  date  for  the  delivery  of  guidance  to  the 
States  so  that  there.are  at  least  as  many 
days  between  that  date  and  the  date  that 
State  plans  must  be  submitted  to  the 
Department  as  there  are  days  between 
the  date  that  State  plans  must  be 
submitted  to  the  Department  and  the 
date  that  funds  are  available  for 
obligation  by  the  Secretary  on  July  1,  or 
October  1,  as  appropriate. 

(iii)  If  a  State  does  not  receive  the 
guidance  by  the  date  established  under 
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paragraph  (b)(3)(i)  of  this  section,  the 
sul«nission  date  for  the  State  plan  under 
the  program  is  deferred  one  day  for  each 
day  that  the  guidance  is  late  in  being 
received  by  the  State. 

Note:  The  following  examples  describe 
how  the  regulations  in  §  76.703(b)(3)  would 
act  to  defer  the  date  that  a  State  would  have 
to  submit  its  State  plan. 

Example  1.  The  Secretary  decides  that 
State  plans  under  a  forward-funded  program 
must  be  submitted  to  the  Department  by  May 
first  The  Secretary  must  provide  guidance  to 
the  States  under  this  program  by  March  first, 
so  that  the  States  have  at  least  as  many  days 
between  the  guidance  date  and  the 
submission  date  (60)  as  the  Department  has 
between  the  submission  date  and  the  date 
that  funds  are  available  for  obUgation  (60).  If 
the  program  transmits  guidance  to  the  States 
on  February  IS,  specifying  that  State  plans 
must  be  submitted  by  May  first.  States 
generally  would  have  to  submit  State  plans 
by  that  date.  However,  if,  for  example,  a  State 
did  not  receive  the  guidance  until  March 
third,  that  State  would  have  until  May  third 
to  submit  its  State  plan  because  the 
submission  date  of  its  State  plan  would  be 
deferred  one  day  for  each  day  that  the 
guidance  to  the  State  was  late. 

Example  2.  If  a  program  publishes  the 
guidance  in  the  Fedo'al  Register  on  March 
third,  the  States  would  be  considered  to  have 
received  the  guidance  on  that  day.  Thus,  the 
guidance  could  not  6p>ecify  a  date  for  the 
submission  of  State  plans  before  May  second, 
giving  the  States  59  days  between  the  date 
the  guidance  is  published  and  the 
submission  date  and  giving  the  Department 
58  days  between  the  submission  date  and  the 
date  that  funds  are  available  for  obligation. 

(c)  (1)  For  the  purposes  of  this  section,  the 
submission  date  of  a  State  plan  or  other 
document  is  the  date  that  the  Secretary 
receives  the  plan  or  document. 

(2)  The  Secretary  does  not  determine 
whether  a  State  plan  is  substantially 
approvable  until  the  plan  and  any  documents 
required  under  guidance  provided  by  the 
Department  have  been  submitted. 

(3)  The  Secretary  notifies  a  State  when  the 
Department  has  received  the  State  plan  and 
all  documents  required  under  guidance 
provided  by  the  Department. 

(d)  If  a  State  submits  a  State  plan  in 
substantially  approvable  form  (or  an 
amendment  to  the  State  plan  that  makes  it 
substantially  approvable),  and  submits  any 
other  document  required  under  guidance 
provided  by  the  Department,  on  or  before  the 
date  the  State  plan  must  be  submitted  to  the 
Department,  the  State  may  begin  to  obligate 
funds  on  the  date  that  the  funds  are  first 
available  for  obligation  by  the  Secretary. 

(e)  If  a  State  submits  a  State  plan  in 
substantially  approvable  form  (or  an 
amendment  to  the  State  plan  that  makes  it 
substantially  approvable)  or  any  other 
docimients  required  under  guidance 
provided  by  the  Department  after  the  date  the 
State  plan  must  be  submitted  to  the 
Department,  and — 

(1)  The  Department  determines  that  the 
State  plan  is  substantially  approvable  on  or 
before  the  date  that  the  funds  are  first 


available  for  obligation  by  the  Secretary,  the 
State  may  begin  to  obligate  funds  on  this  date 
that  the  fimds  are  first  available  for  obligation 
by  the  Secretary;  or 

(2)  The  Department  determines  that  the 
State  plan  is  substantially  approvable  after 
the  date  that  the  funds  are  first  available  for 
obligation  by  the  Secretary,  the  State  may 
begin  to  obligate  funds  on  the  earlier  of  Uie 
two  following  dates: 

(i)  The  date  that  the  Secretary  determines 
that  the  State  plan  is  substantially 
approvable. 

(ii)  The  date  that  is  determined  by  adding 
to  the  date  that  funds  are  first  available  for 
obligation  by  the  Secretary — 

(A)  The  number  of  days  after  the  date  the 
State  plan  must  be  submitted  to  the 
Department  that  the  State  plan  or  other 
document  required  under  guidance  provided 
by  the  Departinent  is  submitted;  and 

(B)  If  applicable,  the  number  of  days  after 
the  State  receives  notice  that  the  State  plan 
is  not  substantially  approvable  that  the  State 
submits  additional  information  that  makes 
the  plan  substantially  approvable. 

(f)  Additional  inf(»mation  submitted  under 
paragraph  (e)(2)(ii)(B)  of  this  section  must  be 
signed  by  the  person  who  submitted  the 
original  State  plan  (or  an  authorized  delegate 
of  that  ofBcer). 

(g)  (1)  If  the  Department  does  not  complete 
its  review  of  a  State  plan  during  the  period 
established  for  that  review,  the  Secretary  will 
grant  pre-award  costs  for  the  period  after 
funds  become  available  for  obligation  by  the 
Secretary  and  before  the  State  plan  is  found 
substantially  approvable. 

(2)  The  period  established  for  the 
Department's  review  of  a  plan  does  not 
include  any  day  after  the  State  has  received 
notice  that  its  plan  is  not  substantially 
approvable. 

Note:  The  following  examples  describe 
how  the  regulations  in  §  76.703  would  be 
applied  in  certain  circumstances.  For  the 
purpose  of  these  examples,  assimie  that  the 
grant  program  established  an  April  1  due 
date  for  the  subrmssion  of  the  State  plan  and 
that  funds  are  first  available  for  obligation  by 
the  Secretary  on  )uly  1. 

Example  1.  Paragraph  (d):  A  State  submits 
a  plan  in  substantially  approvable  form  by 
April  1.  The  State  may  begin  to  obligate 
funds  on  July  1. 

Example  2.  Paragraph  (e)(1):  A  State 
submits  a  plan  in  substantially  approvable 
form  on  May  15,  and  the  Department  notifies 
the  State  that  the  plan  is  substantially 
approvable  on  June  20.  The  State  may  begin 
to  obligate  fimds  on  July  1. 

Example  3.  Paragraph  (e)(2)(i):  A  State 
submits  a  plan  in  substantially  approvable 
form  on  May  15,  and  the  Department  notifies 
the  State  that  the  plan  is  substantially 
approvable  on  July  15.  The  State  may  begin 
to  obligate  funds  on  July  15.  ^ 

Example  4.  Paragraph  (e)(2)(ii)(A):  A  State 
submits  a  plan  in  substantially  approvable 
form  on  May  15,  and  the  Department  notifies 
the  State  that  the  plan  is  substantially 
approvable  on  August  21.  The  State  may 
begin  to  obligate  funds  on  August  14.  (In  this 
example,  the  plan  is  45  days  late.  By  adding 
45  days  to  July  1,  we  reach  August  14,  which 
is  earlier  than  the  date,  August  21 ,  that  the 


Department  notifies  the  State  that  the  plan  is 
substantially  approvable.  Therefore,  ifme 
State  chose  to  begin  drawing  funds  from  the 
Department  on  August  14,  obligations  made 
on  or  after  that  date  would  generally  be 
allowable.) 

Example  5.  Paragraph  (e)(2)(i):  A  State 
submits  a  plan  on  May  15,  and  the 
Department  notifies  the  State  that  the  plan  is 
not  substantially  approvable  on  July  10.  The 
State  submits  changes  that  make  the  plan 
substantially  approvable  on  July  20  and  the 
Department  notifies  the  State  that  theplan  is 
substantially  approvable  on  July  25.  Tne 
State  may  begin  to  obligate  funds  on  July  25. 
(In  this  example,  the  original  submission  is 
45  days  late.  In  addition,  the  Department 
notifies  the  State  that  the  plan  is  not 
substantially  approvable  and  the  time  from 
that  notification  until  the  State  submits 
changes  that  make  the  plan  substantially 
approvable  is  an  additional  10  days.  By 
adding  55  days  to  July  1,  we  reach  August 
24.  However,  since  the  Department  notified 
the  State  that  the  plan  was  substantially 
approvable  on  July  25,  that  is  the  date  that 
the  State  may  begin  to  obligate  funds.) 

Example  6.  Paragraph  (eK2)(ii)(B):  A  State 
submits  a  plan  on  May  15,  and  the 
Department  notifies  the  State  that  the  plan  is 
not  substantially  approvable  on  August  1. 
The  State  submits  changes  that  make  the  plan 
substantially  approvable  on  August  20.  and 
the  Department  notifies  the  State  that  the 
plan  is  substantially  approvable  on 
September  5.  The  State  may  choose  to  begin 
drawing  hmds  from  the  Department  on 
September  2,  and  obligations  made  on  or 
after  that  date  would  generally  be  allowable. 
(In  this  example,  the  original  submission  is 
45  days  late.  In  addition,  the  Department 
notifies  the  State  that  the  plan  is  not 
substantially  approvable  and  the  time  from 
that  notification  until  the  State  submits 
changes  that  make  the  plan  substantially 
approvable  is  an  additional  19  days.  By 
adding  64  days  to  July  1,  we  reach  September 
2,  which  is  earlier  than  September  5.  the  date 
that  the  Department  notifies  the  State  that  the 
plan  is  substantially  approvable.) 

Example  7.  Paragraph  (g):  A  State  submits 
a  plan  on  April  1 5  and  the  Department 
notifies  the  State  that  the  plan  is  not 
substantially  approvable  on  July  16.  The 
State  makes  changes  to  the  plan  and  submits 
a  substantially  approvable  plan  on  July  30, 
The  Department  had  until  July  15  to  decide 
whether  the  plan  was  substantially 
approvable  because  the  State  was  IS  days 
late  in  submitting  the  plan.  The  date  the  State 
may  begin  to  obligate  funds  under  the 
regulatory  deferral  is  July  29  (based  on  the  15 
day  deferral  for  late  submission  plus  a  14  day 
deferral  for  the  time  it  took  to  submit  a 
substantially  approvable  plan  after  having 
received  notice).  However,  because  the 
Department  was  one  day  late  in  completing 
its  review  of  the  plan,  the  State  would  get 
pre-award  costs  to  cover  the  period  of  July  1 
through  July  29. 
***** 

(Authority:  20  U.S.C.  1221e-3, 6511(a),  3474. 
31  U.S.C.  6503) 

3.  Sections  76.704,  76.705,  and  76.706 
are  redesignated  as  §§  76.708.  76.709. 
and  76.710.  respectively. 


JMI 
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4.  A  new  §  76.704  is  added  to  read  as 
follows: 

{  76.704    New  Stat*  plan  requirements  ttiat 
RMJSt  be  addreeeed  in  a  State  plan. 

(a)  This  section  specifies  the  State 
plan  requirements  diat  must  be 
addressed  in  a  State  plan  if  the  State 
plan  requirements  established  in 
statutes  or  regulations  change  on  a  date 
close  to  the  date  that  State  plans  are  due 
for  submission  to  the  Department. 

(b)(1)  A  State  plan  must  meet  the 
following  requirements: 

(i)  Every  State  plan  requirement  in 
effect  three  months  before  the  date  the 
State  plan  is  due  to  be  submitted  to  the 
Department  under  34  CFR  76.703;  and 

(ii)  Every  State  plan  requirement 
included  in  statutes  or  regulations  that 
will  be  effective  on  or  before  the  date 
that  funds  become  available  for 
obligation  by  the  Secretary  and  that 
have  been  signed  into  law  or  published 
in  the  Federal  Register  as  final 
regulations  three  months  before  the  date 
the  State  plan  is  due  to  be  submitted  to 
the  Department  under  34  CFR  76.703. 

(2)  If  a  State  plan  does  not  have  to 
meet  a  new  State  plan  requirement 


under  paragraph  (b)(1)  of  this  section, 
the  Secretary  takes  one  of  the  following 
actions: 

(i)  Require.the  State  to  submit 
assurances  and  appropriate 
documentation  to  show  that  the  new 
requirements  are  being  followed  under 
the  program. 

(ii)  Extend  the  date  for  submission  of 
State  plans  and  approve  pre-award  costs 
as  necessary  to  hold  the  State  harmless. 

(3)  If  the  Secretary  requires  a  State  to 
submit  assurances  imder  paragraph 
(b)(2)  of  this  section,  the  State  shall 
incorporate  changes  to  the  State  plan  as 
soon  as  possible  to  comply  with  the  new 
requirements.  The  State  shall  submit  the 
necessary  changes  before  the  start  of  the 
next  obligation  period. 

(Authority:  20  U.S.C.  1221e-3, 6511(a).  3474, 
31  U.S.C  6503) 

5.  A  new  §  76.711  is  added  after 
redesignated  §  76.710  and  before  the 
center  heading  "REPORTS"  to  read  as 
follows: 

§  76.71 1    Requesting  funds  by  CFDA 
number. 

If  a  program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  (CFDA),  a 


State,  when  requesting  funds  under  the 
program,  shall  identify  that  program  by 
the  CFDA  number. 

(Authority:  20  U.S.C.  1221e-3, 6511(a),  3474. 
31  U.S.C.  6503) 

PART  667— STATE  POSTSECONDARY 
REVIEW  PROGRAM 

6.  The  authority  citation  for  Part  667 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1099a  through  1099a- 
3,  unless  otherwise  noted. 

7.  Section  667.1  is  amended  by 
revising  paragraph  (d)(l)(iii)  to  read  as 
follows: 

§  667.1    Scope  and  purpose. 

***** 

(d)(1)  *  *  • 

(iii)  34  CFR  76.701,  76.702.  76.703. 
76.704.  76.707,  76.720,  76.730.76.731, 
76.734,  76.760,  and  76.761  of  subpart  G; 

•        *        •        •        • 
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BIVMONMENTAL  PROTECTION 
AGENCY 

{OrfTS-61142:  Pm.-4«42-^ 

Cwffiw  Ctwmlcals;  PrMMmitaeture 


AQDICY:  EnvutHimental  Protection 
Agency  (EPA). 
action:  Notice. 


f:  Section  5  of  the  Toxic 
Substances  Cootrol  Act  (TSCA)  requires 
any  pM-son  who  intends  to  manu&cture 
or  import  a  new  ch«nical  to  notify  EPA 
and  comply  with  the  statutory 
provisions  pertaining  to  the 
manuCactiire  or  import  of  substances  not 
oa  the  TSCA  Inventory.  Section  5  of 
TSCA  also  requires  EPA  to  publish 
receipt  and  status  information  in  the 
Federal  legisler  each  month  reporting 
premanu&cture  notices  (PMN),  polymer 
exempti<»  notices  and  test  marketing 
exemption  (TME)  application  requests 
received,  both  pentting  and  expired.  The 
ijiftvmation  contained  in  this  documoit 
clears  a  backlog  of  notices  received  bom 
March  20, 1995  to  May  1, 1995. 
AODMStES:  Written  comments, 
identified  by  the  docimient  control 
number  "[M»PTS-51842)"  and  the 
pacific  PMN  number,  if  appropriate, 
should  be  sent  to:  Document  Control 
Office  (7407).  Office  (^Pollution 
Preventicm  and  Toxics.  Environmental 
ProtecticMi  Agency,  401  M  St.  SW..  Rm. 
ETG-099  Washington,  DC  20460. 
Comments  mad  data  may  also  be 
sdxnitted  electnmicaUy  by  sending 
electronic  mail  (e-Biail)  to: 
Bcicd^>anail.epa.gov.  Electronic 
cmnnoits  must  be  submitted  as  an 
ASCH  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  <»  disks  in  WordPerfect  in  5.1 
file  fcMTBat  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  nimnber 
fOPPTS-518421.  No  CBI  should  be 
submitted  throu^  e-mail.  Electronic 
comments  an  this  notice  may  be  filed 
online  at  many  Federal  Depository 
lilwaries.  AdditioDal  infonnation  oa 
electronic  submissions  can  be  found 
under  "SUPPLEMENTARY 
INFtMlMATION"  of  this  document. 
FOR  nmTHER  WroWllATlOW  CONTACT: 
Susan  B.  Hazen.  Director, 
Environmoital  Assistance  Division 
(7408),  Office  of  Pollution  Preventirai 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-545.  401  M  St.,  SW., 
Washingtim.  DC  20466,  (202)  554-1404, 
TDD  (202)  554-0551. 
•MPPUMMTAIIT  WFOWIiATION;  Under  the 
pn/nakmn  of  TSCA.  EPA  is  required  to 


pubhsh  notice  of  receipt  and  status 
reports  of  chemicals  subject  to  section  5 
reporting  requirements.  The  n(Aice 
requirements  are  provided  in  TSCA 
sections  5(dK2)  and  S(d)(3).  Specifically, 
EPA  is  required  to  provide  notice  of 
receipt  of  PMNs,  polymer  exemption 
notices  and  TKffi  application  requests 
received.  EPA  also  is  required  to 
identify  those  chemical  submissims  for 
which  data  has  been  received,  the  uses 
or  intended  uses  of  such  chemicals,  and 
the  natiue  of  any  test  data  which  may 
have  been  developed.  Lastly,  EPA  is 
required  to  provide  periodic  status 
reports  of  all  chemical  substances 
undergoing  review  and  receipt  of 
notices  of  commencement. 

A  record  has  been  established  for  tMs 
notice  under  docket  number  "[OPPTS- 
51842]"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  versicn  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  M^ch  does  not 
include  any  information  claimed  as 
confidential  business  infonnation  (CBI), 
is  available  for  inspection  from  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center 
(NQC).  Rm.  NEM-B607,  401  M  St.,  SW., 
Washington,  DC  20460. 

Electronic  comments  can  be  srat 
directly  to  EPA  at: 

ncicOepafnail.epa.gov 

Electronic  commrats  must  be 
submitted  as  an  ASCH  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryptitm. 

The  official  record  fm  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
OHuments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  reccHd  which  will  also  include 
all  comments  siUunitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"AIH»ES%S"  at  the  beginning  of  this 
document. 

In  the  past,  EPA  has  published 
individual  notices  reflecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement.  In 
an  effort  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  information  and  the  general  public, 
to  comply  with' the  requirements  of 
TSCA,  to  conserve  FPA  resources,  and 
to  streamline  the  process  and  make  it 
more  timely,  EPA  is  consolidating  these 
separate  notices  into  ane  comprehensive 


notice  that  will  be  issued  at  regular 
intervals.  % 

EPA  shall  provide  a  amsolidated 
report  in  the  Federal  Register  reflecting 
the  dates  PMNs,  polymer  exemptitms 
and  TME  application  requests  were 
received,  the  projected  notice  end  date, 
the  manufacturer  or  importer  identity, 
to  the  extent  that  such  information  is 
not  claimed  as  confidential  and 
chemical  identity,  either  specific  or 
generic  depending  on  whc^er  chemical 
identity  has  been  claimed  confidmitial. 
Additicmally.  in  this  same  report,  EPA 
shall  provide  a  listing  of  receipt  of  new 
notices  of  comm«icMBent.  Generic  use 
information  cm  these  substances  will  be 
provided. 

EPA  believes  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  intwested  puUic,  and  provides  the 
infcMmation  that  is  of  greatest  interest  to 
the  public  usws.  Certain  information 

Erovided  in  the  earlier  notices  will  not 
B  provided  under  the  new  format.  The 
status  reports  ef  substances  under 
review,  potMitial  production  volume, 
and  summaries  ofheahh  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  raoduction 
volume  iBlormati<m  in  the  ccmsolidated 
notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  diere  is  no  substantive  loss 
to  the  puMic  in  not  publidung  the  data. 
Health  and  safety  d^  are  not 
summarized  in  the  notice  since  it  is 
recopuaed  a«  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meamng^  infoimation  on  die  sul^ect. 
In  those  subnismons  where  health  and 
safety  data  were  received  by  the  Ag«icy. 
a  footnote  is  included  by  the 
Manufectum'/ImpMter  identity  to 
indicate  its  existence.  As  stated  below, 
mterested  persons  may  contact  EPA 
directly  to  secure  information  on  such 
studies.  As  stated  in  the  previous 
paragraph,  while  generic  use 
infcxmation  is  not  included  in  this 
notice  all  ftiture  notices  ^all  carry  this 
infOTmatioB. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  secured  at  EPA  Headquarters  in  the 
NCIC  at  the  address  provided  above. 
Additionally,  intoested  pioties  may 
telephone  the  Document  Control  Ctffice 
at  (202)  260-1532.  TDD  (202)  554-0551. 
for  generic  use  infMmation,  health  and 
safety  data  not  claimed  as  confidential 
or  status  reports  en  section  5  filings. 

Send  all  comments  to  the  address 
listed  above.  AU  comments  received 
will  be  refvie«ved  and  appn^ate 
amendoaeats  will  be  made  as  deemed 
nacesaary. 
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This  notice  will  idehtify:  (I)  PMNs 
received;  (II)  Polymer  exemptions 
received. 


L  350  Premanufacture  Notices  Received 
Fnmi:  03/01/B4  to  04/30/95. 


Case  No. 


P-95-0893 
P-9&-0894 
P-G6-0895 


P-95-0896 
P-9&-0897 
P-9&-0898 


P-95-0899 

P-S6-0900 

P-85-0901 

P-95-0902 

P-45-0903 

P-95-0904 
P-96-0905 

9-9^-0906 


P-95-0907 


P-95-0908 


-iu 


P-95-0910 


P-95-0911 


P-95-0912 


Received 
Date 


03/20/96 
03/21/95 
03/21/95 

03/21/95 
03/21/95 
03/21/95 

03/21/95 

03/21/95 


Projected 

Notice 
End  Date 


06/18/95 
06/19/95 
06/19/95 

06/19/95 
06/19/95 
06/19/95 

06/19/95 

06/19/95 


Manufacturer/ 
Importer 


03/21/95 

06/19/95 

03/^/95 

06/19/95 

03/21/95 

06/19/95 

03/21/95 

06/19/95 

03/21/95 

06/1 9«5 

03/21/96 

06/19/95 

03/21/95 

06/19/95 

03/21/96 

06/19/95 

03/21/95 

06/19/95 

03/21/95 

06/19/95 

03/21/95 

06/19/95 

03/21/95 

06/19/95 

3M 
CBI 
CBI 

CBI 
CBI 
CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 
CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 


Use 


(G)  Adhesive  intermedtete 


(S)  Used  in  aqueous  dtepersions 
which  function  as  adhesive 

(S)  Used  in  aqueous  depersions 
which  function  as  adhesive 


(S)  Used  in  aqueous  depersions 
which  function  as  adhesive 

(S)  Used  in  aqueous  deperstons 
wt«ch  function  as  adhesive 

(S)  Used  in  aqueous  dispersions 
wtiich  function  as  adhesive 


<S)  Used  in  aqueous  depersions 
wtiich  function  as  adhesive. 


(S)  Used  In  aqueous  dispersions 
which  function  as  adhesive 

(S)  Used  in  aqueous  dispersions 
wtMch  function  as  adhesive 


(S)  Used  in  aqueous  dtepersions 
which  function  as  adhesive 


(S)  Used  in  aqueous  dtopersions 
wtiich  function  as  adhesive 


(S)  Used  in  aqueous  dtepersions 
which  function  as  adhesive 

(S)  Used  in  aqueous  dnpersiom 
wtiich  function  as  adhesive 


(S)  Used  in  aqueous  dtepersions 
which  furKtion  as  adhesive 


(S)  Used  in  aqueous  depersions 
wtiich  function  as  adhesive 


(S)  Used  in  aqueous  depersions 
which  fcjnction  as  adhesive 


(S)  Used  in  aqueous  d»persions 
which  function  as  adhesive 

(S)  Used  in  aqueoas  dopersions 
which  function  as  adhesive 

(S)  Used  in  aqueous  dtepersions 
wtiich  function  as  actiesive 

(S)  Used  in  aqueous  dtepersiofis 
wtiich  function  as  adhesive 


Ctiemical 


(Q)  Copoiymer  with  2-propenoic  acid,  isooctyl 
ester 

(G)  Fatty  acids,  Cirunsaturatad.  dingers, 
poiyniefs  with  a  dit>asic  acid  and  dumines 

(G)  Fatty  acids,  d  (-unsaturated,  dimers, 
polymefs  with  ethytenedUunine,  a  ditMSic 
add  and  diamines 

(G)  Fatty  acids,  Cirunsaturated,  dimers, 
polymers  with  a  dt>asic  acid  and  dMmines 

(G)  Fatty  acids,  Ci  (-unsaturated,  dimers, 
polymers  with  a  di>asic  acid  and  a  d»niine 

(Q)  Fatty  acids,  Ci  (-unsaturated,  dimers,  hy- 
drogenated,  poiymers  with  a  dbasic  acid 
and  diamines 

(G)  Fatty  acids,  Cironsaturated,  dimers,  hy- 
drogenated,  poiymers  with  sebadc  add 
andd«mines 

(G)  Fatty  acids,  Cm-unsaturated,  dimers,  hy- 
drogenated,  poiymers  with  ethylene- 
dMrrine,  sebadc  add  and  duunines 

(G)  Fatty  adds,  d (-unsaturated,  dimers,  hy- 
drogenated,  poiymers  with  ethylene- 
dumine,  a  dbesic  add  and  diamines 

(G)  Fatty  adds,  Cirunsaturated,  dimers,  hy- 
drogenated.  poiymers  with  ethylene- 
damine,  a  dibasic  add  and  a  diamine 

(G)  Fatty  adds,  Cit-unsaturated,  dimers.  hy- 
drogenated,  potymers  with  ethytene- 
(iamine,  a  dtoasic  add  and  a  duunine 

(G)  Fatty  adds,  Cirunsaturated,  dniers, 
potymers  with  adiMsicadd  and  diamines 

(G)  Fatty  adds,  Cirunsaturated,  doners, 
potymers  with  ettiy(ened»mine.  sebadc 
add  and  diamines 

(G)  Fatty  adds,  Cirunsaturated.  dimers, 
potymers  with  etiiyienediamine,  a  (Sbauo 
add  and  diamines 

(G)  Fatty  acids,  Ci (-unsaturated,  dimers,  hy- 
drogenated,  potymers  with  a  dit>asic  add 
and  diamines 

(G)  Fatty  acids,  C|g-unsaturated,  dimers,  tiy- 
drogenated,  potymers  with  sebadc  add 
anddnmines 

(G)  Fatty  adds,  Cirunsaturated,  dimers,  hy- 
drogenated,  potymers  with  ethylenedemine 
sebadc  add  and  dumines 

(G)  Fatty  adds,  Ci  (-unsaturated,  dimers.  hy- 
drogenated,  potymers  with  ethytene- 
dMmine,  a  dibasic  add  and  diamines 

(G)  Fatty  adds,  Cirunsaturated,  dimers,  hy- 
drogenated,  potymers  with  ettiyiane- 
dMnine,  a  dtoasic  add  and  diamines 

(G)  Fatty  adds,  Ci  (-unsaturated,  dimers,  hy- 
drogenated,  potymers  with  ethylene^ 
dtanwie,  sebadc  add  and  d»mines 


41300 


Federal  Register  /  Vol.  60,  No.  155  /Friday,  August  11,  1995  /  Notices 


Case  No. 


Received 
Date 


Protected 

Notice 
End  Date 


Manufacturer/ 
Importer 


Use 


Chemical 


P-95-0913 
P-95-0914 
P-95-0915 
P-95-0916 
P-95-0917 
P-96-0918 
P-95-0919 
P-95-0920 
P-95-0921 
P-95-0922 

P-95-0923 

P-95-0924 

P-95-0925 

P-95-0926 

P-96-0927 
P-95-0928 
P-95-0929 

P-95-0930 

P-95-0931 

P-95-0932 

P-95-0933 

P-96-0934 

P-9&-0935 
P-95-0936 
P-95-0937 


03/21/95 
03/21/95 
03/21/95 
03/21/95 
03/21/95 
03/21/95 
03/21/95 
03/21/95 
03/21/95 
03/21/95 

03/21/95 

03/21/95 

03/21/95 

03/21/96 

03/20/95 
03/21/95 
03/21/95 

03/21/95 

03/21/95 

03/21/95 

03/21/95 

03/21/95 

03/22/95 
03/22/95 
03/23/95 


06/19/95 
06/19/95 
06/19/95 
06/19/95 
06/19/95 
06/19/95 
06/19/95 
06/19/95 
06/19/95 
06/19/96 

06/19/95 

06/1  '95 

06/ia/95 

06/19/95 

06/18/95 
06/19/95 
06/19/95 

06/19/95 

06/19/95 

06/19/95 

06/19/95 

06/19/95 

06/20/95 
06/20/95 
06/21/95 


CBI 


CBI 


CBI 


CBI 


CBI 


CBI 


CBI 


CBI 


CBI 


CBI 


CBI 


^Oow  Chemical 
HJ.SA 

Dow  Chemical 
U.S^. 

Otir)  Corpora- 
tion 

CBI 

CBI 

CBI 

CBI 

Arizona  Chemi- 
cal Company 

Huls  America 
Inc 

Lilly  Industrial 
Coatings, 
Inc. 

Lilly  Industrial 
Coatings, 
inc. 

Dow  Coming 

Dow  Coming 

CBI 


(S)  Used  in  aqueous  dispersions 
which  function  as  adhesive 

(S)  Used  In  aqueous  dispersiorts 
which  function  as  adhesive 

(S)  Used  in  aqueous  dispersiorts 
wtiich  furwtion  as  adhesive 


(S)  Used  in  aqueous  dispersions 
which  function  as  adhesive 


(S)  Used  in  aqueous  dispersions 
which  function  as  adhesive 


(S)  Used  in  aqueous  dispersions 
which  fuTKtion  as  adhesive 


(S)  Used  in  aqueous  dispersions 
wtvch  function  as  adhesive 

(S)  Used  in  aqueous  dispersions 
which  function  as  adhesive 

(S)  Used  in  aqueous  dispersions 
wtiich  function  as  adhesive 

(S)  Used  in  aqueous  dispersions 
wtiich  function  as  adhesive 


(S)  Used  in  aqueous  dispersions 
wtiich  function  as  adhesive 

(S)    Surfactant    for    polyurettiar>e 
foam  production 

(S)    Surfactant    for    polyurettiane 
foam  production 

(S)    Surfactant-Zrinse   aid   house- 
hold. Industrial.  Insit 

(G)  Open,  noTHJispersive 

(S)  Textile  finish 

(G)   Component   of   coating   with 
open  use 

(G)   Component   of  coating   with 
open  use 

(S)  Resin  vehicle  for  the  production 
of  heat-seat,  web 

(S)  laA)ricant  for  use  with  cfc-free 
refrigerants 

(G)  Irrtermediate  for  polymer 


(S)  Electrocoating  metal  parts 

(S)  Abrasion  resistant  coating 
(S)  Abrasion  resistant  coating 
(S)  Organic  synthesis  intemned^le 


(G)  Fatty  adds,  Cig-unsaturated.,  dimers, 
polymers  with  talKoil  fatty  acids  and  a 
dtairine 

(Q)  Fatty  adds.  Cir-unsaturated.  dimers, 
polymers  with  ethylenediamine,  tall-oil  fatty 
adds  and  a  dibasic  add  and  diamine 

(G)  Fatty  adds.  CirHjnsaturated,  dimers,  hy- 
drogenated,  polymers  with  ethylendiamine, 
tan-oil  fatty  acids  and  a  diamine 


(G)  Fatty  adds,  Cis-unsaturated,  dimers, 
polymers  with  sebacic  add,  a  dit>asic  acid 
anddamines 

(G)  Fatty  adds,  Cig-unsaturated,  dimers, 
polymers  with  ethylenediamine,  sebacic 
add,  a  dibasic  acid  arxJ  a  diamine 

(G)  Fatty  acids,  Cm-unsaturated,  dimers. 
polymers  with  a  dit>asic  acid,  stearic  add. 
ettiylenedamine  and  diamines 

(G)  Fatty  acids,  Ci8-unsaturated.  dimers, 
polymers  with  a  dibasic  acid,  etfiyiene- 
diamine,  tafl-oH  fatty  adds  and  diamines 

(G)  Fatty  adds,  CiR-unsaturated,  dimers, 
polymers  with  a  dit>asic  acid  ethylene- 
demine,  tall-oil  fatty  acids  and  diamines 

(G)  Fatty  acids,  Cis-unsaturated,  dimers,  hy- 
drogenated,  polymers  with  a  dit>asic  acid, 
ethylenedumine,  stearic  add  and  diamines 

(G)  Fatty  acids,  Ci«-unsaturated,  dimers,  hy- 
drogenated,  polymers  with  a  dit)aslc  acid 
isostearic  acid,  %thylenediannine  and 
dteunines 

(G)  Fatty  acids.  Cig-unsaturated,  dimers,  hy- 
drogenated,  polymers  with  a  dit>asic  add; 
etfiytenedUunine  and  a  diamine 

(G)  Esterified  polyglycot 

(G)  Esterified  polyglycol 

(G)  Alcohol  alkoxylate 

(G)  Acrylic  polymer 

(G)  Perfluoroalkylethylacrylate  copolymer 

(G)  Amine  salt 

(G)  Cationic  epoxy  resin 

(G)  Phenolic  modHied  rosin  ester,  polymer 
with  soybean  dl 

(G)  Dialkyl  malonate,  alkyi  alkerK)ate  pdymer 

(S)  Benzene,  l-(l-isocyanato-l-methylethyl)- 
3-(l-methylethenol)  blocked  with 
caprolactam 

(G)  Cathodic  acrylic  electrocoat  resin  feed 


(G)  Acrylate-functional  silica 
(G)  Acrylate-functional  silica 
(G)  Pyrimidine  salt 
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Case  No. 

Received 
Dale 

Projected 

Notice 
End  Date 

Manufacturer/ 
Importer 

Use 

Chemical 

P-e6-0938 

0303^5 

06/21/95 

CBI 

(S)  Organic  synthesis  interniedote 

(G)Pyrin*lne 

P-e&-0939 

03/23/95 

06/21/95 

CBI 

(S)  Organic  syrMhesis  intemnedute 

(G)  Organophosphate 

P-96-0940 

03/23/95 

06/21/95 

CBI 

(S)  Organic  synthesis  inlermednte 

(G)Amidne 

P-«&-0941 

03/21/95 

06/19/95 

Percy 
Internationa 
Lid 

(S)  Catalyst  for  use  in  moi.stiire-cur- 
ing  urethane  coating 

(S)  Caibonato  bis  (-Methyl,  2-isopropyl-l> 
oxazotane) 

P-e6-0942 

03/23/95 

06/21/95 

Cte-Geigy 
Corporation 

(Q)  TBxOe  dye 

(G)  Substituted  phenyl  azo  substituled  n^)h- 
thalene  amino  tiiazinyl  amino  substituted 
propane 

P-05-0943 

03/23/95 

06/21/95 

CBI 

(Q)  Polymer  processing  aid 

(G)  Styrene-acrylic  potymer 

P-86-0944 

03/23/95 

06/21/95 

CBI 

(G)  Chlorosilane 

(G)  Organochlorosilane 

P-e5-0946 

03/23/95 

06/21/95 

Mitsui  &  Co.. 
{U.S.A.)  Inc. 

(G)  Lubricant 

(G)  Reaction  product  of  3-al(0xy-2,2- 
dUkylpropand,  2-{alkylphenoxy)ethanol 
and  duUkylcarbonate 

P-95-0947 

03/27/95 

06/25/95 

Dow  Chemical 
U.SA 

(S)  Intermediate 

(G)  Aromatic  sulfonyl  chloride 

P-«5-0949 

03/27/95 
03/27/95 

06/25/95 
06/25/95 

Dow  Chemical 
U.SA 

Dow  Chemical 
USA 

(S)  Magnetic  media  lubricant 
(S)  Magnetic  media  lubricant 

(G)  Aromatic  sulfonamide 
(G)  Aromatic  sulfonamide 

P-9&-0950 

03«7/95 

06/25/95 

CBI 

(S)  Coatings 

(G)  Polymer  of  pdyisocyanate,  blocked  wHh 
hydroxy  ester  of  cart>amic  add  and  atoohd 

P-96-0951 

03/27/95 

06/25«5 

CBI 

(S)  Coatings 

(G)  Polymer  of  pdyisocyanate,  tikxked  with 
hydroxy  ester  of  cart>amic  acid  and  akx)hd 

P-e6-0952 

03^7/95 

06/25/95 

CBI 

(S)  Coatings 

(Q)  Polymer  of  pdyisocyanate,  bk)cked  with 
hydroxy  ester  of  cart>amic  add  and  akx)hd 

P-05-0953 

03/27/95 

06/25/95 

CBI 

(S)  Coatings 

(G)  Polymer  of  polylsocyanate,  bkwked  with 
hydroxy  ester  of  carbamc  and  and  ak»hd 

P-e6-0954 

03/27/95 

06/25/95 

CBI 

(S)  Coatings 

(G)  Polymer  of  pdyisocyanate.  bk>cked  with 
hydroxy  ester  of  carbamic  add  and  ak»hd 

P-«5-^55 

03C7/95 

06/25/95 

CBI 

(S)  Coatings 

(G)  Polymer,  of  pdyisocyanate,  docked  with 
hydroxy  ester  of  cartiamic  add  and  akx>hd 

P-fi6-09S6 

03/27/96 

06/25/95 

CBI 

(S)  Coatings 

(Q)  Polymer  of  pdyisocyanate.  bkwked  with 
hydroxy  ester  of  carbamic  add  and  akx)hd 

P-95-0957 

03«7/95 

06/25/95 

CBI 

(S)  Coatings 

(G)  Pdymei  of  pdyisocyanate,  blocked  with 
hydroxy  ester  of  cart>amic  add  and  alcohd 

P-95-0958 

03/27/95 

06/25/95 

CBI 

(S)  Coatings 

(G)  Polymer  of  pdyisocyanate.  bkx:ked  with 
hydroxy  ester  of  carbamic  add  and  akx>hd 

P-06-0959 

03/27/95 

06/25/95 

CBI 

(S)  Coatings 

(G)  Polymer  of  pdyisocyanate.  bkxked  with 
hydroxy  ester  of  cart>amic  acid  and  alcohd 

P-05-0960 

03/27/95 

06/25/95 

CBI 

(S)  Coatings 

(G)  Polymer  of  pdyisocyanate,  docked  with 
hydroxy  ester  of  cart>amic  add  and  ak»hd 

P-05-0961 

03/27/95 

06/25/95 

CBI 

(S)  Coatings 

(G)  Pdymer  of  polylsocyanate,  docked  with 
hydroxy  ester  of  caibamc  add  and  alcohd 

P-95-0962 

03/27/95 

06/25/95 

CBI 

(S)  Coatings 

(G)  Polymer  of  pdyisocyanate,  bkwked  with 
hydroxy  ester  of  caibamc  add  and  akx>hd 

P-95-0963 

03/27/95 

06/25/95 

CBI 

(S)  Coatings 

(G)  Polymer  of  pdyisocyanate,  docked  with 
hydroxy  ester  of  cart>amic  add  and  akx)hd 

P-95-0964 

03/27/95 

06/25/95 

CBI 

(S)  Coatings 

(G)  Polymer  of  pdyisocyanate,  docked  with 
hydroxy  ester  of  cart>amic  add  and  ak»hd 

P-95-0965 

03C7/95 

06/25/95 

CBI 

(S)  Coatings 

(G)  Pdymer  of  pdyisocyanate,  docked  with 
hydroxy  ester  of  cart>amic  add  and  alcoM 

P-96-0966 

03«7/95 

06/25/95 

CBI 

(S)  Coatings 

(G)  Polymer  of  pdyisocyanate,  docked  w«h 
hydroxy  ester  of  caibamc  add  and  akxihd 

P-95-0967 

03/27/95 

06/25/95 

CBI 

(S)  Coatings 

hydroxy  ester  of  caitMtfnc  add  and  ak»hd 
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Case  No. 

Received 
Date 

Projected 

Notice 
End  Date 

Manufacturer/ 
Importer 

Use 

Chemical 

P-«5-0968 

03«7/95 

06/25/95 

C8I 

(S)  Coalings 

(G)  Polymer  of  polyisocyanate,  bkxkod  with 
hydroxy  ester  of  cart>amic  acid  and  akx>hol 

P-9&-0g69 

03/27/95 

06/25/95 

C8I 

(S)  Coatings 

(G)  Polymer  of  polyisocyanate,  bk)cked  with 
hydroxy  ester  of  cartiamic  ackJ  and  ak»hol 

P-95-0970 

03/27/95 

06/25/95 

CBI 

(S)  Coatings 

(G)  Polymer  of  polyisocyanate,  t)locked  with 
hydroxy  ester  of  cart>amic  acid  and  ateohol 

P-95-0971 

03C7/95 

06/25«5 

CBI 

(S)  Coatings 

(G)  Polymer  of  polyisocyanate,  bkxked  with 
hydroxy  ester  of  cart>amic  acid  and  akx>- 
'  hoL 

P-95-0972 

03/27/95 

06/25/95 

General  Poly- 
mers West 

(S)  Architectural  coatings 

(G)  Polyurethane 

P-95-0973 

03/28/95 

06/26/95 

VPN,  Inc. 

(S)  Sprayed  on  foilage  of  plants  to 
promote  growth 

(G)  vanadium  compound 

P-95-0974 

03C7/95 

06C5«5 

HoechstCel- 
anese 

(G)  Binder  in  paints 

(S)  A  polymer  of:  adipic  acid;  1 ,6-hexandiol: 
succinic  acid  anhydride;  neoperrtyl  glycol; 
isophorone  diisocyanate;  diethanolaminine; 
Ijishydroxymethyl  propionic  ackl;  A/,/V- 
diettiylethanolamine:  dibutyl  tin  oxide 

P-95-0975 

03/27/95 

06/25/95 

Exxon  Chemi- 
cal CofTfnny 

(S)  Polymerization  catalyst 

(G)  Aluminum  organometallic  compound 

P-95-0976 

03/27/96 

06/25/95 

Para-Chem 
Southern, 
Inc. 

(S)  Latex  thickener 

(S)  Sodium  salt  of  methyl  acrylate  and  meth- 
acrylic  add  co-polymer 

P-95-0977 

03/28/95 

05«9/95 

Henitel  Cor- 
poration 

(G)  Dispersant 

(G)  Acrylate  polymer  salt 

P-9&-0978 

03/28/95 

06/26/95 

High  Point 
Chemical 
Corporation 

(G)  Industrial  cleaning 

(S)        Poly(oxy-l,2-ethanediyl),        .alpha.- 
(cartx3xymethyl)-.omega-I(2- 
ethylhexyDoxy]-  (9CI) 

P-95-0979 

03/28m 

06/26/95 

E.I.  Dupont  de 
Nemoursft 
Co.,  Inc. 

(G)  Enclosed  destructive  use 

(G)  Fluorinated  cart)oxylic  acid,  alkali  metal 
salt 

P-96-0980 

03/28/95 

06/26/95 

E.I.  Dupont  de 
Nemours  & 
Co.,  Inc. 

(G)  Enclosed  destructive  use 

(G)  Fluorinated  cartMxylic  acid,  aVcali  mettil 
salt 

P-95-0981 

03/28/95 

06/26/95 

E.I.  Dupont  de 
Nemours  & 
Co.,  Inc. 

(G)  Enclosed  destructive  use 

(G)  Fluorinated  cart»xytic  acid,  alkali  metal 
salt 

P-95-0982 

03«8/95 

06/26/95 

Hercules- 
Sanyo  Incor- 
porsrted 

(S)  Binder  resin  for  printing  inks 

(G)  Metal  resinate 

P-«5-0983 

03/28/95 

06/26«5 

Hercutes- 
Sanyo  Incor- 
porated 

(S)  Binder  resin  for  printing  inks 

(G)  Metal  resinate 

P-95-(»84 

03/28«5 

06/26/95 

CBI 

(S)  Printing  ink  componerrt/  lami- 
nating adhesive 

(G)  Polyamkle  resin  salt 

P-95-0985 

03/28/95 

06/26/95 

CBI 

(S)  Printing  ink  component/  lami- 
nating adhesive 

(G)  Polyamide  resin  salt 

P-95-0986 

03«8«5 

06«6«5 

CBI 

(S)  Printing  ink  component/  lami- 
nating adhesive 

(G)  Polyamkle  resin  salt 

P-95-0987 

03/28/95 

06/26/95 

CBI 

(S)  Printing  ink  component/  lami- 
nating adhesive 

(G)  Polyamide  resin  salt 

P-9&-0988 

03/28/95 

06C6«5 

CBI 

(S)  Printing  ink  component/  lami- 
nating adhesive 

(G)  Polyamkle  resin  salt 

P-96-0989 

03^8/95 

06/26/95 

CBI 

(S)  Printing  ink  component/  lami- 
nating adhesive 

(G)  Polyanvde  resin  salt 

P-95-0990 

03/28/95 

06/26/95 

CBI 

(S)  Printing  ink  component/  lami- 
nating adhesive 

(G)  Polyamide  resin  salt 

P-95-0991 

03/28/95 

06/26/95 

CBI 

(S)  Printing  Ink  component/  lami- 
nating ad^iesive 

(G)  Polyamide  resin  salt 
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Case  No. 


P-95r0992 

|l 
P^9&  v993 

P-95-0994 

P-95-0995 

P-95-0996 

P-95-0997 

P-9&-0998 

P-8&-0999 

P-^1000 

P-^1001 

P-95-1002 

P-95-1003 

P-96-1004 

P-95-1005 

P-95-1006 

P-95-1007 

P-95-1008 

P-95-1009 
P-96-1010 
P-95-1011 

P-95-1012 

P-95-1013 

P-95-1014 

1 1 
P-95-1015 

P-95-1016 

P-95-1017 

P-95-1018 

P-9S-1019 

ll 
p4$-1020 

P-9&-1021 


Received 
Date 


Projected 

Notice 
End  Date 


03/28/95 

03/28/95 

03/28/95 

03/28/95 

03/28/95 

03/28/95 

03/28/95 

03/28/95 

03/28/95 

03/28/95 

03/28/95 

03/28/95 

03/28/95 

03/28/95 

03/28/95 

03/28/95 

03/28/95 

03/28/95 
03/28/95 
03/29/95 

03/29/95 

03/29/95 

03/29/95 

03/29/95 

03/29/95 

03/29/95 

03/29/95 

03/29/95 

03/29/95 
03/29/95 


06/26/95 

06/26/95 

06/26/95 

06/26/95 

06/26/95 

06/26/95 

06/26/95 

06/26/95 

06/26/95 

06/26/95 

06/26/95 

06/26/95 

06/26/95 

06/26/95 

06/26/95 

06/26/95 

06/26/95 

06/26/95 
06/26/95 
06/27/95 

06/27/95 

06«7/95 

06/27/95 

06/27/95 

06/27/95 

06/27/95 

06/27/95 

06/27/95 

06/27/95 
06/27/95 


Manufacturer/ 
Importer 


Use 


CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

3M 

Xerox  Corpora- 
tion 

BF  Goodrich 
Company 

BF  Goodrich 
Company 

BF  Goodrich 
Company 

BF  Goodrich 
Company 

BF  Goodrich 
Company 

BF  Goodrich 
Company 

BF  Goodrich 
Company 

BF  Goodrich 
Company 

CBI 

CBI 


Chemical 


(S)  Printing  ink  component/  lami- 
nating adhesive 

(S)  Printing  ink  component/  lami- 
nating adhesive 

(S)  Printing  ink  component/  lami- 
nating adhesive 

(S)  Printing  ink  component/  lami- 
nating adhesive 

(S)  Printing  ink  component/  lami- 
nating adhesive 

(S)  Printing  ink  component/  lami- 
nating adhesive 

(S)  Printing  Ink  component/  lami- 
nating adhesive 

(S)  Printing  ink  component/  lami- 
nating adhesive 

(S)  Printing  Ink  component/  lami- 
nating adhesive 

(S)  Printing  ink  component/  lami- 
nating adt)esive 

(S)  Printing  ink  component/  lami- 
nating adhesive 

(S)  Printing  ink  component/  lami- 
nating adhesive 

<S)  Printing  ink  component/  lami- 
nating adhesive 

(S)  Printing  ink  component/  lami- 
nating adhesive 

(S)  Printing  ink  component/  lami- 
nating adhesive 

(S)  Printing  ink  component/  lami- 
nating adhesive 

(S)  Printing  ink  component/  lamt- 
nattng  adhesive 

(G)  Coating  resin 

(S)  Surfactant 

(G)  Reprographic  pigment  dispers- 
ant 

(G)  TopcMrt  used  for  the  coating  of 
gymnasium  arxj  other 

(G)  Topcoat  used  for  the  coating  of 
gymnasium  and  ottier 

(G)  Topcoat  used  for  the  coating  of 
gymnasium  and  other 


(G)  Topcoat  used 
gymnasium  and 

(G)  TopcMrt  used 
gymnasium  and 

(G)  Topcoat  used 
gymnasium  and 

(G)  Topcoat  used 
gymnasium  and 

(G)  Topcoat  used 
gymnasium  and 

(G)Cok)rant 

(G)Cok)rant 


for  the  coating  of 
ottier 

for  the  coating  of 
other 

for  the  coating  of 
other 

for  ttie  coating  of 
otfier 

for  tt>e  coating  of 
otiier 


(G)  Polyamide  resin  salt 

(G)  Polyamide  resin  salt 

(G)  Polyarnde  resin  salt 

(G)  Polyamkte  resin  salt 

(G)  Polyamide  resin  salt 

(G)  Polyamkte  resin  salt 

(G)  Potyamkte  resin  salt 

(G)  PolyamkJe  resin  salt 

(G)  Polyamide  resin  salt 

(G)  Polyamide  resin  salt 

(G)  Polyamkle  resin  salt 

(G)  Polyamkle  resin  salt 

(G)  Polyamkle  resin  salt 

(G)  Polyamkle  resin  salt 

(G)  Polyamide  resin  salt 

(G)  Polyarnde  resin  salt 

(G)  Polyamkle  resin  salt 

(G)  Acrylte  polymer 

(G)  PerfluoroalkyI  cartxixylate  salt 

(G)  Vinyl  copolymer 

(G)  Polyurethane  t>ased  on  polyisocyanates, 
polyois  and  polyamine 

(G)  Polyurethane  based  on  polyisocyanates. 
potyols  and  polyamine 

(G)  Polyurethane  based  on  polyisocyanates, 
polyois  and  polyamine 

(G)  Polyurethane  t>ased  on  polyisocyanates, 
polyois  and  polyamine 

(G)  Polyurethane  based  on  polyisocyanates, 
polyois  and  polyamine 

(G)  Polyurethane  based  on  polyisocyanates, 
polyois  and  polyamine 

(G)  Polyurethane  based  on  polyisocyanates, 
polyois  and  Fx>lyamine 

(G)  Polyurethane  based  on  polyisocyanates, 
polyois  arKl  polyamine 

(G)  Polymeric  cotorant 

(G)  Polymeric  cotorant 
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No. 


P-96-1022 
P-05-1023 

P-95-1024 
P-46-102S 
P-45-1026 

P-86-1027 
P-86-1028 

P-85-1029 

P-06-1030 
P-05-1031 

P-9S-1032 

P-96-1033 
P-96-1034 

P-«5-1035 
P-05-1036 

P-e5-1037 

P-46-1038 

P-05-1038 

P-05-1040 
P-96-1041 
P-46-1042 
P-96-1043 

P-«6-1044 

P-e6-1045 

P-95-1046 

»»-95-1047 

P-06-1048 
P-96-1049 
P-«S-1060 
P-«6-1061 
P-96-1062 


Reoeivad 


0a/2M6 
0309/96 

0a/3(y95 
09/31/96 
0301/96 

03/31/95 
03/30/96 

030096 

0Am/9S 

OA/oans 

OAKQKS 
04A)3/96 

04An/g6 

04A)3/96 
04/03/96 

04A)3/95 

04/03/96 

04A)3/96 

04/03/96 
04A)3/96 
04A)3/96 
04/04/96 

04/04/96 

04/04/96 

04A)4/96 

04A)4/96 

04A)4/g5 
04/04/96 
04/04/96 
04^)4/96 
04A)6/96 


^    ■  *  I  iii  II    i 

rrendBu 

Notice 
End  Date 


06/27/95 
06/27/96 

06/28/95 
06/29/95 
06/29/95 

06/29/96 
06/28/95 

06/28/95 

07/02/95 
07/02/95 

07/02/95 

07/02/95 
07/Q2A5 

07/02/95 
07/02/95 

07/02/95 

07/02/96 

07/02/96 

07/02/95 
07/02/95 
07/02/95 
07/03/95 

07/03/96 

07/03/96 

07/03/96 

O7/03A5 

07/03/95 
07/03/95 
07/03/96 
07/03/95 
07/04/95 


Manufacture!/ 
importer 


C8i 

Xerox  Corpora- 
lion 

C8I 

CBI  • 

Eastman 
Kodak  Com- 
pany 

CBI 

Myoogen  Cor- 
poration 

MyooQen  Cor- 


C8I 

Osakagodo 
America,  Inc. 


CBI 

Dow  Coming 
CBI 

CBI 

ShiptoyCono- 
pany,  Inc. 

Shipley  Com- 
pany. Inc. 

E.I.  Dupont  de 
NemoursA 
Co..  Inc. 

E.I.  Dtppnl  de 
Nomoure  & 
Co..  Inc. 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

neicrwion 
Chemicals. 
Inc. 

CBI 

CBI 

CBI 

CBI 

CBI 


Use 


(G)  Open,  norvdispereive  use 
(G)  Reprographic  pigment 

(G)  Open.  noTHlspersive  use 

(S)  Coalings 

(G)  Chemical  Intermedute 

(G)  Processing  addttive 
(S)  Biopesticides 

(S)  Biopesticides 

(G)  Dielectric  fluid 

(S)  Coloring  agent  fer  resin 

(G)  Raw  material  tor  colorani 

(S)  Siloone  adhesive  component 
(G)  Open,  nornSspersive 

(G)  Open,  non^ispersive 

(S)  Chemical  intermeddle  used  in 
the  manufacture  of  a  photoactive 
compound 

(S)  Chemical  inlennedtate  used  In 
the  manufacture  of  PH 

(S)  Release  sheeting,  protective 
daddng,  coalings 

(S)  Roleaao  sheeting,  protective 
daddbig,  coatings 

(G)  Open,  nornispersive 
(G)  Destructive  use 
(G)  Destnictive  use 
(S)  Paper  dye 

(S)Paperdye 

(S)  Paper  dye 

(S)  Antioxidant/stabilizer  in  poly- 


(S)  Wood  coaling 

(S)  Electiical  insulation  coating 

(S)  Electrical  insulation  coating 

(G)  Paper  strength  addttive 

(G)  Paper  strength  addttive 

(G)  Raw  material  of  surfactart  for 
metal  cleaning 


Chemicai 


Case  No. 


(G)  Polyester  silane 

(G)  Phthalocyanine  pigment 

(G)  Acrylosilane  resin 

(Q)  Urethane  modttied  melamine  resin 

(G)  Sulntttuted  altyiaminodihalobenzoic  acid. 


(G)  Sut)stituted  metal  sulfides 

(G)  BadHus  thuringiensis  delta  entoxin  genes 

(G)  Bacillus  thuringiensis  deKa  entoxin  genes 

(G)  Onhoxylene  compoound 

(S)  7/<(1)Ben20pyrano(3'.2':3.4)  pyrido{1.2><) 
benzimidazole-6<aftx>nttrile,  3- 

(dwthylamino)-7-oxo- 

(S)     BenzenesuHonic     acid.     2-amino4.5- 
dnhlort^ 

(G)  Organofunctionai  silica 

(G)  Aqueous  polyester  polyurethane  disper- 
sion 

(G)  Aqueous  aliphatic  urethane  stoving  resin 

(G)  Polynuclear  polyhydroxy  phenol 


(Q)  Naphlhaquinone  dtazide  suHonyl  ester 
mixture  of  a  polynudear  polyhydroxy  phe- 
nol 

(G)  Polyvinyl  fluoride  copolymer 


(G)  Polyvinyl  fluoride  copolymer 

(G)  Acrylosilane  resin 

(G)  Silane  intennediate 

(G)  Silane  intermediate 

(G)     Bis(sut>stttuted)caft)omonocyciic 


azo)- 


azo)- 


azo)- 


carixxnonocyciiool 

(G)    Bis(sut>stitulad)cart)omonocydic 
cart)omonocyciicol 

(G)     Bis(sub8tttuted)cart)omonocyciic 
cartXNnonocydicol 

(G)  Aryl  alcyl  phosphtta 


(Q)  Anionic  aiphatic  polyurethane  dispersion 

(G)  Polyamideimide  resin 

(G)  Polyamideimide  resin 

(G)  Modttied  cationic  acrylamide  polymer 

(G)  ModMed  anionic  acrylamide  polymer 

(S)  Dehydrogenaiad  product  from  dj-i*  lin- 
ear chained  random  secondary  alcohols 


P-9&-1053 

P-9S-1064 

P-9S-1065 
P-96-1056 

P--9S-1057 

P-^5-1058 

P-95-1059 

P-96-1060 
P-96-1061 
P-96-1062 

P-96r1063 

P-96-1064 

P-96-1065 
P-96-1066 


P-95p1067 

I 
P-95^1068 

P-95-1069 

P-«5-1070 

P-95-1071 

P-95-1072 

P-95-1073 

P-95-1074 

P-06-1075 

I 
P-9S-1076 

P-95-1077 

P-95-1078 

P-95-1079 

P-«5-1080 


Received 
Date 


04/04/95 

04/05/95 

04/06/95 
04/05/95 

04/05«5 

04/05/95 

04/06/95 

04/06/95 
04/06/95 
04/06/95 

04/06/95 

04/06/95 

04/06/95 
04/07/95 

04/07/95 

04/07/95 

04/07/95 

04/07/95 

04/07/95 

04/07/95 

04/07/95 

04/07/95 

04/07/95 

04/07/95 

04/07/95 

04/07/95 

04/07/95 

04/07/95 


Projected 

Notice 
End  Date 


07/03/95 

07/04/95 

07/04/95 
07/04/95 

07/04/95 

07/04/95 

07/05/95 

07/05«5 
07/05/95 
07/05«5 

07/05/95 

07/05/95 

07/05/95 
07/06«5 

07/06/95 

07/06/95 

07/06/95 

07/06/95 

07/06/95 

07/06/95 

07/06/95 

07/06/95 

07/06/95 

07/06/95 

07/06/95 

07/06/95 

07/06/95 

07/06/95 


Manufacturer/ 
Importer 


HoechstCel- 
anese 

CBI 


CBI 

Uly  Industrial 
Coatings, 
Inc. 

Lilly  Industrial 
Coatings, 
Inc. 

Lilly  Industrial 
Coatings, 
Inc. 

Ciba-Geigy 
Corporation 

CBI 
CBI 
CBI 


CBI 
CBI 

CBI 

Catalyst  Re- 
sources, Inc 

Catalyst  Re- 
sources, Inc 

Catalyst  Re- 
sources, Inc 

Catalyst  Re- 
sources, Inc 

Catalyst  Re- 
sources, Inc 

Catalyst  Re- 
sources, Inc 

Catalyst  Re- 
sources, Inc 

Catalyst  Re- 
sources, Inc 

Catalyst  Re- 
sources, Inc 

Catalyst  Re- 
sources, Inc 

Catalyst  Re- 
sources, Inc 

Catalyst  Re- 
sources, Inc 

Catalyst  Re- 
sources, Inc 

Catalyst  Re- 
sources, Inc 

Catalyst  Re- 
sources, Inc 


Use 


(G)  Paint  resin 

(G)  Surfactant 

(G)  Ink  additve 

(G)  Salt  of  electrocoat  resin  vehkde 

(G)  Salt  of  electrocoat  resin  vehide 

(G)  Salt  of  electrocoat  resin  vehicle 


(S)  Intermediate  for  dye  marMjfao- 
ture 


(Q)  Paint 

(G)  Paint 

(S)  Oil  field  corrosion 
phatt  enxjtsifier 

(S)  Oil  fiekJ  corrosion 
phatt  emulsifier 

(S)  Oil  field  corrosion 
phatt  emulsifier 

(S)  Paint,  ink 

(S)    Polypropylene 
catalyst 

(S)    Polypropylene 
catalyst 

(S)Polypropylene 
catalyst 

(S)    Polypropylene 
catalyst 

(S)    Polypropylene 
catalyst 

(S)    Polypropylene 
catalyst 

(S)    Polypropylene 
catalyst 

(S)    Polypropylene 
catalyst 

(S)    Polypropylene 
catalyst 

(S)    Polypropylene 
catalyst 

(S)    Polypropylene 
catalyst 

(S)    Polypropylene 
catalyst 

(S)    Polypropylene 
catalyst 

(S)    Polypropylene 
catalyst 

(S)    Polypropylene 
catalyst 


Cherracal 


inhbttor  /  as- 
Inhibitor  /  as- 
inhbttor  /  as- 

marujfacturing 
manufacturing 
manufacturing 
manufacturing 
manufacturing 
manufacturing 
manufacturing 
manufacturing 
manufacturing 
manufacturing 
manufacturing 
manufacturing 
manufacturing 
manufacturing 
manufacturing 


(G)  Water-solut)ie  urethane  akfd 

(G)  Comdensates  of  mettiacrylic  ester  and 
aminosulforuc  ester 

(G)  Cross  linked  acrylk:  random  copolymer 

(G)  Epoxy  resin  satt 


(G)  Acrylic  resin  satt 

(G)  Epoxy  resin  satt 

(Q)  Substituted  phenyl  azo  sut>stituted  phenyl 
amino  triazinyl  sut)stituted  naphthalene  sul- 
fonic ackj  derivative 

(G)  Polyurethane/polyurea  polymer 

(G)  Polyurethane/polyurea  polymer 

(G)  Alkoxylated  diamine 

(G)  Alkoxylated  diamine 

r 

(G)  Alkoxylated  diamine 


(G)  Styrene  nnodffied  polyester 

A  magnesium,  titanium  organo-complex 

titanium  organo-complex 


(G) 
compound 


(G)  A  magnesium, 
compound 

(G)  A  magnesium, 
compound 

(G)  A  magnesium, 
compound 

(Q)  A  magnesium, 
compound 

(G)  A  magnesium, 
compound 

(G)  A  magnesium, 
compound 

(G)  A  magnesium, 
compound 

(G)  A  magnesium, 
compound 

(G)  A  magnesium, 
compound 

(G)  A  magnesium,  titanium  orgarK>-complex 
compourv] 

(G)  A  magnesium,  titanium  organo-complex 
compound 

(G)  A  magnesium,  titanium  organo-comptex 
compound 

(G)  A  magnesium,  titanium  organo^omplex 
compound 

(G)  A  magnesium,  titanium  organo-complex 
compound 


titanium  orgarxHxxnplex 
titanium  organo-comptex 
titanium  organo-comptex 
titanium  organo-complex 
titanium  organo-complex 
titanium  organo-complex 
titanium  organo-comptex 
titanium  organo-comptex 


4iaos 


Fedgral  Rggbtar  /  Vol  60.  No.  155  /Friday.  August  11.  1995  /  Notices 




CSMNa 

^ I      -    -a 

nM6MM 

Dm 

rnMmStBO 

Nolios 
EndDMB 

Manutadurw/ 
Importer 

Use 

Chemical 

P-OS-IQSI 

owriK 

07/06^6 

Catalyst  Re- 

manufacturing 

(Q)  A  magnesium,  titanium  organcK^mplex 

■        W*0       I  Wl 

catalyst 

oompouTKl 

P-96-1062 

04X17196 

07/06/96 

Catalyst  Re- 

manutacturing 

(Q)  A  magnesium,  titanium  organo-complex 

sources.  liK 

catalyst 

compound 

P-06-1083 

owriK 

07/06/96 

Catalyst  Re- 

(S)    Polypropytene 

manuteduring 

\^)  "  magnesium,  nanium  orgarK>-complex 

catslyst 

compound 

p-«&-ioe4 

04/07/96 

07/06/95 

Catalyst  Re- 
sources, Inc 

(S)    Polypropylene 
catalyst 

manufacturing 

(G)  A  magnesium,  titanium  organo-complex 
compound 

P-06-1086 

04A7/96 

07/06/96 

Catalyst  Re- 
sources, Inc 

(S)    Polypropylane 
catalyst 

(G)  A  magnesium,  titanium  organoKXNTplex 
compound 

P-«6-1086 

04KI7I9S 

07/06/95 

Catalyst  Re- 
sources, Inc 

catalyst 

manutacturing 

(G)  A  magnesium,  titanium  organo-corrplex 
compound 

P-fi6-1087 

04/07/96 

07/06/96 

Catalyst  Re- 

manufacturirig 

f        ^r^^^l  WW* 

(G)  A  magnesium,  titanium  organo^xmplex 

sources,  IrK 

catalyst 

compound 

P-86-1088 

04A)7/95 

07/06/96 

Catalyst  Re- 
sources. Inc 

(S)Polypropytene 
catalyst 

manufacturing 

(G)  A  magnesium,  titanium  organo-complex 
compound 

P-«6-10e8 

04/07/96 

07/06/95 

Catalyst  Re- 
sources, Inc 

(S)Poiypropytone 
catalyst 

manufacturing 

(G)  A  magnesium,  titanium  organo-complex 
compound 

P-«6-1060 

04/07/95 

07/06/95 

Catalyst  Re- 
sources. IrK 

(S)Poiypropy(ene 
catalyst 

manufacturing 

(G)  A- magnesium,  titanium  organo-complex 
compound 

P-8fr-1091 

04/07/95 

07/06A5 

Catalyst  Re- 
sources, Inc 

(S)Polypropy)ene 
catalyst 

manufactuiiiig 

(G)  A  magnesium,  titanium  organo-complex 
compound 

P-Ofr-1092 

04A)7/96 

07/06/95 

Catalyst  Re- 
sources, Inc 

(S)Polypropylene 
catalyst 

manufEKtuiiiiu 

(G)  A  magnesium,  titanium  organo-complex 
compound 

P-85-1093 

04A)7/95 

07/06/95 

Catalyst  Re- 
sources, Inc 

(S)Polypropylene 
catalyst 

manufacturing 

(G)  A  magnesium,  titanium  organo-complex 
compourxl 

P^-€6-1094 

04/07/95 

07/06/95 

Catalyst  Re- 

i^\f*r\htrw\c^Annn 

manufacturing 

(ajKOiypropyiene 

(G)  A  magnesium,  titanium  organo^omplex 

sources,  Inc 

catalyst 

compound 

P-e6-1095 

04/07/96 

07/06/96 

Catalyst  Re- 

manufacturing 

(d)Koiypiopyiene 

(G)  A  magnesHjm,  titanium  organo-complex 

sources,  Inc 

catalyst 

compound 

P-06-1096 

04107195 

07/06/95 

Catalyst  Re- 

manufacturing 

(b)Koiypiu|iyiene 

(G)  A  magnesium,  titanium  organo-complex 

sources,  Inc 

catalyst 

compound 

P-86-1097 

04/07/95 

07/06/96 

Catalyst  Re- 
sources. Inc 

(S)Polypropylene 
catalyst 

manufacturing 

(G)  A  magnesium,  titanium  organo^omplex 
compound 

P-06-109e 

04A)7/96 

07/06/95 

Cylec  Indus- 
tries 

(G)  Crosslinking  resin 

(G)  Tris  carbamoyl  triazine 

P-«6-1099 

04A)7/96 

07/06/95 

ca 

(G)  Open,  non-(fspersive 

(G)  Styrene,  dMnyt)enzene  copolymner  with 

triakyi  ammonium  groups  in  OH  fomn 

P-46-1100 

04/07/96 

07/06/96 

3M  Company 

(G)  Resin 

(G)  Polymer  of  1,2-elhanedk)l  and  aromatic 
estars 

P-«6-1101 

04A)7/96 

07/06/95 

3M  Company 

(G)  Resin 

(G)  Polymer  of  1,2-ethanediol  and  aromatic 
esiars 

P-«6-1102 

04A)7/95 

07/06/95 

CBl 

(G)  A  component  of  the  material  for 

(G)  Novolao-r8sin^K)m  substituted  phenols 

inlefliate  circuit  F 

and  formaldehyde 

P-06-1103 

04/07/96 

07/06/95 

CM 

P-66-1104 

04/07/96 

07/06/95 

CBl 

integrate  circuit  F 

Ihe  material  for 

#^^fc       tf^         A_          >*>          ■              k                                            %                 M 

(G)  A  component  of  ( 

(G)  Substituted  resorcinol 

integrate  circuit  F 

P-96-1106 

04/07/96 

07/06/96 

CRI 

(G)  Reactanl  for  specialty  industrial 
cnonvcAis 

(G)  Mixed  caiboxyiic  acids,  branched 

»»-95-1106 

04/1(yg6 

07/09/95 

AusimontUSA, 

(G)  Synthesis  intermedtate 

(S)          2.2,4-trilhjioro-6-trilluoromethoxy-1> 

Inc. 

dtoxole 

P-«6-1107 

04/1  (y96 

07/09/95 

ca 

(S)  Coatings 

(G)  Amino  urethane/urea  crosslinking  resin 

P-fl6-110e 

04/1(^95 

07/09/95 

CBl 

(S)  Coatings 

(G)  Amino  urethane/urea  crosslinldng  resin 
salted  with  organic  acid 

P-9S-1109 

04/10^6 

07/09«5 

CRI 

(S)  Coatings 

(Q)  Amino  urethane/urea  crosslinking  resin 
saNad  with  organn  acid 
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Case  No. 


P-95-1110 

P-9B-1111 
.       I 
P-95-1112 

P-95-1113 


P-96-1114 


II 


P-95-1115 

P-95-1116 
P-95-1117 
P-96-1118 

P-95-1119 
P-95-1120 
P-95-1121 

P-95-1122 
P-95-1123 
P-95-1124 
P-95-1125 

P-95-1126 

P-95-1127 

P-95-1 128 

P-95-1 129 
P-95-1 130 
P-96-1131 
P-96-1132 
P-96-1133 
P-95-1 134 
P-95-1 135 
P-95-1 136 
P-96-1137 
P-95-1 138 
P-95-1 139 
P-96-1140 
P-96-1141 
P-96-1142 
P-96-1143 
P-06-1144 
P-96-1145 
P-9&-1146 
P-96-1147 


Received 
Date 


04/10/95 
04/10/95 
04/10/95 
04/10/95 

04/10/95 

04/10/95 

04/13/95 
04/10/95 
04/10/95 

04/10/95 
04/11/95 
04/11/95 

04/12/95 
04/13/95 
04/13/95 
04/14/95 

04/14/95 

04/14/95 

04/14/S5 

04/17/95 
04/17/95 
04/17/95 
04/18/95 
04/18/95 
04/18/95 
04/18/95 
04/18/95 
04/18/95 
04/18/95 
04/18/95 
04/18/95 
04/17/95 
04/17/95 
04/17/95 
04/17/95 
04/17/95 
04/17/95 
04/17/95 


Projected 

htotne 
End  Date 


07/09/95 
07/09/95 
07/09/95 
07709/95 

07/09/95 

07/09/95 

07/12/95 
07/09/95 
07/09/95 

07/09/95 
07/10/95 
07/10/95 

07/11/95 
07/12/95 
07/1 2«6 
07/1 3«5 

07/13/95 

07/13/95 

07/13/95 

07/16/95 
07/16/95 
07/16/95 
07/17/95 
07/17/95 
07/17/95 
07/17/95 
07/17/95 
07/17/95 
07/17/95 
07/17/95 
07/17/95 
07/16/95 
07/16^5 
07/16/95 
07/16/95 
07/16/95 
07/16/95 
07/16/95 


Manufacturer/ 
Importer 


CBl 

ICI  Fiberite 

Gelest,  Inc. 

E.I.  Dupont  de 
Nemours  & 
Co.,  Inc. 

E.I.  Dupont  de 
NenfKXirs& 
Co.,  Inc. 

Sequa  Chemi- 
cals, Inc 

JowatCorp. 

CBl 

NOF  America 
Corporation 

CBl 

CBl 

CBl 

CBl 

CBl 

CBl 

HoechstCel- 
anes% 

NOF  America 
Corporatkxi 

The  C.P.  Hall 
Company 

Great  Lakes 
Chemical 
Corporation 

3M  Company 

CBl 

CBl 

CBl 

CBl 

CBl 

CBl 

CBl 

CBl 

CBl 

CBl 

CBl 

CBl 

CBl 

CBl 

CBl 

CBl 

CBl 

CBl 


(Q)   /^crytate/methacrylate   copoly- 
mer 

(S)  An  epoxy  resin  reinforced  with 
carbon  fibers  for  AE 

(S)  Surface  treatment  of  siHca  em- 
ptoyed  in  llqukj  chro 

(S)  Component  of  glassed  rein- 
forced nmkJing  resin  for  A 

(S)  Component  of  glassed  rein- 
forced molding  resin  for  a 

(S)  Textile  finishing  resin 

(S)  Adhesive 

(G)  Surfactarrt  intermednte 

(S)  Compatibilizing  agent  for  poly- 
mer blends 

(G)  Surfactant  intermednte 

(S)  Electrical  insulating  coating 

(G)  Crosslinking  agent  for  coatings 

(G)  Water-tx)me  coating 
(G)  Open.  norHjispersive  use 
(G)  Infra-red  at>sorber 
(S)  Stoving  Industrial  paints 

(S)  Compatibilizing  agent  for  poly- 
mer blends 

(G)  Adhesives/coatings 

(S)  Flame  retardant  for  foams  and 
polymers 

(G)  Adhesive 
(G)  Photoresist 
(G)  Photoresist 
(G)  Open  non-dispersive  use 
(G)  Open  non-dispersive  use 
(G)  Open  non-dispersive  use 
(G)  Open  norHlispersive  use 
(G)  Open  non-dispersive  use 
(G)  Open  norHlispersive  use 
(G)  Open  non-dispersive  use 
(G)  Open  non-dispersive  use 
(G)  Open  non-dispersive  use 
(G)  Filer/flame  retardant 
(G)  FMer/name  retardant 
(G)  FiHer/flame  retardant 
(G)  filer/flame  retardant 
(G)  Filer/flame  retardant 
(G)  FWer/name  retardant 
(G)  FWer/name  retardant 


Cttemical 


(G)  Functkxiaiized  elastomeric-epoxy  copoly- 
msr 

(S)  3-cyanopropyl(dnsoproyl)chlorosilane 
(G)  Butylene  terephthalate  copolymer 

(G)  Butylene  terephtftalate  copolymer 

(S)     1 ,3-bis(1  -hydroxy-2.2-dtfnethoxyethyl)-2- 
imkjazolidinone 

(G)  Modified  vinytacetate  copolymer 

(Q)  Alkyletherhydroxy-propylanww 

(G)  Compatibility  agent 

(G)  Alkylethertiydroxy-propylamine 

(G)  Polyamide  resin 

(S)    Polymer   of  cythane   2601    solids;   2- 
butanone  oxime 

(S)  /Aqueous  polyurethane  dispersion 

(G)  Silane  functional  diluent 

(G)  Aryl  suttstituted  copper  phttuUocyanine 

(G)  Modified  alkyd  resin 

(G)  CompatitMllty  agent 

(G)  PolyalkyI  pentanedk>ate  polyester 

(Q)  Brominated  aromatic  ester 

(G)  Acrytate  copolymer 
(Q)  Acryt  resin 
(G)  hcrfi  resin 

(G)  Diketone  aluminum  chelate 
(G)  Diketone  aluminum  chelate 
(G)  Diketone  aluminum  chelate 
(G)  Diketone  aluminum  ctwtato 
(G)  Diketone  aluminum  chelate 
(G)  Diketone  aluminum  ctielate 
(G)  Diketorw  aluminum  chelate 
(G)  Diketorw  aluminum  chelate 
(G)  Diketone  akiminum  chelate 
(G)  Functionalized  akjminum  hyct-oxide 
(G)  Functionalized  aluminum  hydroxide 
(G)  Functionalized  alumirxjm  hydroxkle 
(G)  Functionalized  akiminum  hydroxide 
<G)  Functionalized  akiminum  hydroxkte 
(G)  Functionalized  aluminum  hydroxkle 
(G)  Functionalized  ah«ninum  hydroxkle 
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Case  No. 

Received 
Date 

Projected 

Notice 
End  Dale 

Ma 

1 

P-95-1148 

04/17/95 

07/1  »95 

CBI 

P-95-1149 

04/17/95 

07/1 6«5 

CBI 

P-95-1150 

04/17/95 

07/16/95 

CBI 

P-95-1151 

04/17/95 

07/1 6«5 

CBI 

P-95-1152 

04/17/95 

07/1 6«5 

CBI 

P-86-1153 

04/17/95 

07/1 6«5 

CBI 

P-95-1154 

04/17/95 

07/1 6«5 

CBI 

P-95-1155 

04/17/95 

07/1 6«5 

CBI 

P-95-1156 

04/17/95 

07/16/95 

CBI 

P-05-1157    . 

04/17/95 

07/1 6«5 

CBI 

P-95-1158 

04/17/95 

07/1 6«5 

CBI 

P-95-1159 

04/17/95 

07/1 6«5 

CBI 

P-95-1160 

04/17/95 

07/16/95 

CBI 

P-95-1161 

04/17/95 

07/16/95 

CBI 

P-95-1162 

04/17/95 

07/16/95 

CBI 

P-95-1163 

04/17/95 

07/1 6«5 

CBI 

P-95-1164 

04/17/95 

07/16/95 

CBI 

P-95-1165 

04/17/95 

07/16/95 

CBI 

P-95-1166 

04/17/95 

07/16/95 

CBI 

P-95-1167 

04/17/95 

07/1 6«5 

CBI 

P-95-1168 

04/17/95 

07/1 6«5 

CBI 

P-95-1169 

04/17/95 

07/16/95 

CBI 

P-95-1170 

04/17/95 

07/1 6«5 

CBI 

P-9&-1171 

04/17/95 

07/16/95 

CBI 

P-95-1172 

04/17/95 

07/16/95 

CBI 

P-95-1173 

04/17/95 

07/16/95 

CBI 

P-9&-1174 

04/17/95 

07/1 6«5 

CBI 

P-96-1175 

04/17/95 

07/16/95 

CBI 

P-95-1176 

04/17/96 

07/1 6«5 

CBI 

P-96-1177 

04/17/95 

07/1 6«5 

CBI 

P-95-1178 

04/17/95 

07/1 6«5 

CBI 

P-95-1179 

04/17/95 

07/16/95 

CBI 

P-9&-1180 

04/17/95 

07/1 6«5 

CBI 

P-95-1181 

04/17/95 

07/16/95 

CBI 

P-95-1ia2 

04/17/95 

07/1 6«5 

CBI 

P-9&-1183 

04/17/95 

07/1 6«6 

CBI 

P-95-1184 

04/17/95 

07/16«5 

CBI 

P-95-1185 

04/17/95 

07/1 6«5 

CBI 

P-«5-1186 

04/17/95 

07/16/95 

CBI 

P-©5-1187 

04/17/95 

07/16/95 

CBI 

P-95-1188 

04/17/95 

07/16/95 

CBI 

P-95-1189 

04/17/95 

07/16/95 

CBI 

P-9&-1190 

04/17/95 

07/16/95 

CBI 

P-95-1191 

04/17/96 

07/16/95 

CBI 

P-95-1192 

04/17/95 

07/1 6«5 

CRI 

P-«5-1193 

04/17/95 

07/1 6«6 

CBI 

P-05-1194 

04/17/95 

07/16/95 

CBI 

P-95-1196 

04/17/95 

07/16/95 

CBI 

P-96-1196 

04/17/95 

07/1 6«5 

CBI 

Manufacturer/ 
Impoiler 


Use 


(G)  FHIer/flanie 
(G)  FMIer/flame 
(G)  Pyier/flame 
(G)  Fdler/flame 
(Q)  Filer/flame 
(G)  FKlef/flame 
(G)  Filer/flame 
(G)  Filer/name 
(G)  FMIer/flame 
(G)  FiHer/flame 
(G)  FiUer/tlame 
(G)  FiHer/flame 
(G)  Filer/flame 
(G)  Filler/flame 
(G)  Filer/flame 
(Q)  Pyier/name 
(G)  Filler/flame 
(G)  FWer/flame 
(G)  FHIer/flame 
(G)  Filler/flame 
(G)  Fyier/Aame 
(G)  Filler 
(G)  Filler 
(G)  FUler 
(G)Fller 
(G)  Filer 
(G)  Filler 
(G)  FHIer 
(G)  Filer 
(G)  FHIer 
(G)  Filler 
(G)  Filer 
(G)  Filer 
(G)  Filer 
(G)  Filer 
(G)  Filer 
(G)  Filer 
(G)  Filer 
(G)  Filer 
(G)  Filer 
(G)F«er 
(G)  Filer. 
(G)  Filer 
(G)  Filer 
(Q)  Filer 
(G)  Filer 
(G)  Filer 
(G)  Filer 
(G)Fier 


retardant 
retardant 
retardiuit 
retardant 
retardant 
retardant 
retardant 
retardant 
retardant 
retardant 
retardant 
retardant 
retardant 
retardant 
retardant 
retardant 
retardant 
retardant 
retardant 
retardant 
retardant 


Chemical 


(G)'Functionaiized  aluminum  hydroxide 

(G)  Functionalized  aluminum  hydroxide 

(G)  Functionalized  aluminum  hydroxide 

(G)  Functionalized  aluminum  hycfroxide 

(G)  Functionalized  aluminum  hydroxide 

(G)  Functionalized  aluminum  hydroxide 

(G)  Functionalized  aluminum  hydroxide 

(G)  Functionalized  magnesium  hydroxide 

(G)  Functionalized  magnesium  hydroxide 

(G)  Functionalized  magnesium  hydroxide 

(Q)  Functionalized  magnesium  hydroxide 

(G)  Functionalized  magnesium  hydroxide 

(G)  Functionalized  magnesium  hydroxide 

(G)  Functionalized  magnesium  hydroxide 

(G)  Functionaiized  magnesium  hydroxide 

(G)  Functionalized  magnesium  hydroxide 

(G)  Functionalized  magnesium  hydroxide 

(G)  Functionalized  magnesium  hydroxide 

(G)  Functionalized  magnesium  hydroxide 

(G)  Functionalized  magnesium  hydroxide 

(G)  Functionaiized  magnesium  hydroxide 

(G)  Functionalized  day 

(G)  FunctionaTized  clay 

(G)  Functionalized  day 

(G)  Functionalized  day 

(G)  Functionalized  day 

(G)  Functionalized  day 

(G)  Functionalized  day 

(G)  Functionalized  day 

(G)  Functionalized  day 

(G)  Functionalized  day 

(G)  Functionalized  day 

(G)  Functionalized  day 

(G)  Functionalized  day 

(G)  Functionalized  day 

(G)  Functionalized  day 

(G)  Functionaiized  day 

(G)  Functionalized  day 

(G)  Functioruriized  day 

(G)  Functionalized  day 

(G)  Functionalized  day 

(G)  Functionalized  day 

(G)  Functionalized  day 

(G)  Functionafized  day 

(G)  Functionalized  day 

(G)  Functionaiized  day 

(G)  Functionalized  day 

(G)  Functionalized  day 

(G)  Functionalized  day 
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Casein. 


P-«5-1197 


P-95-1198 

l! 

P-95-1199 
P-G5-1200 

P-05-1201 
P-e5-1202 

P-a5-1203 

r 

P-95-1204 
P-95-1205 
P-95-1206 

P-95-1207 

P-95-1208 

P-95-1209 
P-95-1210 


P-95-1211 


P45-1212 

P-95-1213 

P-«5-1214 
P-95-1215 
P-«5-1216 


P-95-1217 

-II  ■ 

P-95-1218 


P-95-1219 
P-95-1220 


Received 
Date 


04/19/95 

04/19/95 

04/19/95 
04/18/95 

04/18/95 
04/20^95 

04/20/95 

04/20/95 
04/20/95 
04/19/95 

04/19/95 

04/21/95 

04/21/95 
04/21/95 

04/21/95 

04/21/95 

04/21/95 

04/21/95 
04/21/95 
04/21/95 

04/25/95 

04/25/95 


Projected 

Notice 
End  Date 


04/25/95 
04/25/95 


07/18/95 

07/18/95 

07/18/95 
07/17/95 

07/17/95 
07/19/95 

07/19/95 

07/19/95 
07/19/95 
07/18/95 

07/18/95 

07/20/95 

07/20/95 
07/20/95 

07/20/95 

07/20/95 

07/20/95 

07/20/95 
07/20/95 
07/20/95 

07/24/95 

07/24/95 


Manufacturer/ 
Importer 


07/24/95 
07/24/95 


Lilly  Industrial 
Coatings, 
Inc. 

Lilly  Industrial 
Coatings, 
Inc. 

CBI 

CBI 

3M 

Angus  Chemi- 
cal Company 

Austin  Powder 
Company 

CBI 

CBI 

HoechstCel- 
anese 

CBI 

Die  Trading 
(USA)  Inc. 

CBI 

CBI 


CBI 


The  C.P.  Hall 
Company 

CBI 

CBI 

CBI 

E.I.  Oupont  de 
Nemours  & 
Co..  Inc. 

Shipley  Com- 
pany, Inc. 

HoechstCel- 
anese 


Uw 


The  Dexter 
Corporation 

CBI 


Ct>emical 


(G)  Electrocoat  resin  vehicle 


(G)  Salt  for  electrocoat  resin  vehi- 
de 

(G)  Open,  noTHfspersive 

(G)  A  component  of  the  material  for 
IC  fabrication 

(S)  Adhesive 

(G)  Chemical  intermed»te 

(S)  Emulsifier  in  manufacturer  of 
emulsion  explosives 

(G)  Quality  control  agent 
(G)  Quality  control  agent 
(S)  Binder  for  industrial  paints 

(G)   Hydrocart)on  process  stream 
additive;  lut>e  oil  addit 

(G)  Soil  repellent 

(G)  Open,  non-dispersive 
(G)  Polymer  support  resin 


(G)  Polymer  support  resin 


(G)  Plastidzer 

(G)  Hydroxy  terminated  polyester 
intermediate  for  potyu 

(G)  Adhesive  fo  flexible  sut>stances 

(G)  /Adhesive  fo  flexible  substances 

(G)  Paper  fluoridizer 


(S)  Chemical  intermediate  used  in 
the  manufacture  of  PH 


(S)    Binder   for    industrial    paints, 
stoving  enamels 


(G)  Component  of  structural  mate- 
rial 

(S)   Thixotropic   agent   for   heavy 
duty  paints  &  primers  & 


(G)  Modtfied  epoxy  resin 


(G)  Acrylic  resin  salt . 

(G)  Aqueous  emulsion  of  octyltriethoxysilane 

(G)  Novolac-resin  from  substituted  phenols 
and  formaldehyde 

(G)  Acrylate  polymer 

(G)  Alkanolamine 

(S)  A  polymer  of:  N.^diethytethanoiamine 
(deea)  2-diethylaminoetfuux>l: 

poly(isobutylene)-sucdnic  anhydride 

(G)  A>(oxy-alkyl-cart>opolycyde 

(G)  Disubstituted  benzene 

(G)  Modmed  alkyd  resin 

(G)  Poly(alkylmethyacrytate) 

(G)  Ruorinated  acrylic  copolymer 

(G)  Polyester  resin 

(G)  Carboxy  terminated  amide  functioni  poly- 
mer of  aliphatic  diols,  aromatic  acrtx)xytic 
acid/anhydride,  tall  oil  fatty  add  dimer,  and 
ettx>xylated  polyarylphenol 

(G)  CartMxy  tenninated  amide  fundionl  poly- 
mer of  aliphatic  diols,  aromatic  acrboxylic 
acid/anhydride,  tall  oil  fatty  acid  dimer.  and 
ethoxylated  poiyarylphend,  ammonium  salt 

(S)  Dibutoxypropyl  adipate 

(G)  Hydroxy  tenninated  polyester 

(G)  Pdyether/polyester/aromatic  polyurethane 

(G)  Polyester  urethane  polymer 

(G)  Polysubstituted  methacrylic  copolymer 


(G)  Naphthaquinone  diazide  sulfonyl  ester 
mixture  of  a  poiynucie'ar  polyhydroxy  phe- 
nol 

(S)  A  polymer  of:  1 ,6-hexanediol;  1,4- 
cydohexanedimethanol;  isophthalic  acid; 
trimellitic  anhydride;  phenol,  4,4'-(1- 
methylethy)idene)b(s-potymer  with 

(chloromethyt)  oxirane;  phosphoric  acid; 
isopropanol;  castor         oil;  1,3- 

isobenzofurandione;  trimethylolpropane; 
benzoic  acid;  l  ,3-propanediol.  2.2- 
bis(hydroxymethyl);  1 .3- 

isotjenzofurandione.  3a,4,7,ta-tetrahydro-; 
ethanol,  2-dlmethylamino 

(G)  Epoxy  resin 

(Q)  Fatty  acid  diamide 
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Case  No. 


P-95-1221 
P-S5-1222 

P-95-1223 

P-«6-1224 

P-05-1225 

P-96-1226 

P-95-1227 

P-95-1228 

P-06-1229 
P-e5-1230 
P-96-1231 
P-95-1232 

P-«5-1233 

P-95-1234 

P-95-1235 
P-95-1236 

P-05-1237 

P-9fr-1238 
P-05-1239 
P-95-1240 
P-95-1241 
P-9&-1242 

P-fl6-1243 
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Received 
Date 


04/2S/95 
04/26/95 

04/26/95 

04/26/95 

04/26/95 

04/26/95 

04/26/96 

04/26/95 

04/26/95 
04/26/95 
04/26/95 
04/27/95 

04/27/95 

04/27/95 

04/28/95 
04/28/95 

04/28/95 

04/28^95 
04/28/95 
04/28/95 
04/28/95 
05/01/95 

05/01/95 


Projected 

Notice 
End  Date 


07/24/95 
07/25/95 

07/25/95 

07/25/95 

07/25/95 

07/25/95 

07/25/95 

07/25/95 

07/25/95 
07/25/95 
07/25/95 
07/26/95 

07/26/95 

07/26/95 

07/27/95 
07/27/95 

07/27/95 

07/27/95 
07/27/95 
07/27/95 
07/27/95 
07/30/95 

07/30/95 


Manufacturer/ 
Importer 


3M 
CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

Reichhoid 
Ctiemicals, 
Inc. 

Sachem,  Inc. 
Sactiem,  Inc. 

CBI 

AusimontUSA, 
Inc. 

AusimontUSA, 
Inc. 

CBI 

CBI 

Chartdt  Ctiemi- 
cal 

CBI 
CBI 


CBI 


Use 


(G)  Coating  component 
(G)  Coating  component 

(G)  Textile  additive 

(G)  Textile  additive 

(G)  Textile  additive  *■ 

(G)  Textfle  additive 

(G)  Textile  additive 

(G)  TextHe  additive 

(G)  Open,  non-dtepersive 
(G)  Open,  noo-d»persive 
(G)  Open,  non-dnpersive 
(S)  Industrial  maintenance  coatings 


(S)  Raw  material  for  conversion  to 
anottier  chemicaJ  com 

(S)   PH  adjustment  Ux  chemical 
processing  catalyst  for 

(G)  Open,  non  dispersive 

(S)  Powder  coatings;  extnjsion;  in- 
jection moding;  sheet 

(S)  Powder  coatings:  extrusion;  in- 
jection moding;  sheet 

(G)  Marking  ink,  open,  non-dsper- 
sive 

(G)  Marking  ink,  open,  non-disper- 
sive use 

(G)  Electro  plating  addKive 

(S)  ElectorstatK  paint  primer,  anti- 
etectrified  paint 

(S)  Ack)  dye  for  the  coloring  of 
leather 


(G)  Specialty  additive 


Chemical 


(G)  Polyurethane  polymer  derivative 

(G)  Styrene,  polymer  eith  sut>stituted  aHcenoic 
ackl  and  polycartjoxyakene  derivative 

(G)   Aromatk;   dfol,   aikoxylated,   fatty  ackj 
esters  of  Cs-i*  and  Cit-unsaturated. 

(G)   AromatR  dfoi,   aikoxylated.   fatty   ackl 
esters  of  Cs-it  and  Ci«-unsaturated. 

(G)  Aromatk:  dfol.   afltoxyiated.  fatty  ackl 
esters  of  C*...  and  ds-unsaturated. 

(G)   Aromatk:  dfol.   aNcoxytated,   fatty  acM 
esters  of  Cs.i«  and  Cig-unsaturated. 

(G)   AromatR   dk>l.   aikoxylated.   fatty  ackl 
esters  of  C«-i«  and  Cig-unsaturated. 

(G)  Aromatk:  dtoi.   aikoxylated.   fatty  ackl 
esters  of  Cs-.g  and  Cig-unsaturated. 

(G)  Pdyether  polyurea  urethane 
(G)  Polyether  polyurethane 
(G)  Polycart)onatepolyureapoiyurethane 
(G)  Epoxy  curing  agent 


(S)   Elhanaminium.   /yAethyl-A/,A/-AMn)ethyt-, 
chforide 

(S)   Ethanaminium,   A/«thy(-/S/,/^^Mimethyt-. 
hydroxkle 

(G)  Azo  dyestuff 

(S)  Polymer  of  ethylene, 

chforotrifluoroethylene  and 

perfluoromethyoxydk)xole 

(S)  Polymer  of  ethylene, 

chforotrifkjoroettiylene  and 

perfluoropropylvinyiether 

(G)  Cobalt  chelated  salt 

(G)  Cobalt  chelated  salt 

(G)  Organo  suifkle  compound 

(G)  Potassium  titanate 

(G)   Chromate(3-).   bis  2-asubstituted^(5- 
sulfo-1- 

naphthalenyl)azo]phenyl]azo]substituted 
monocyde(3-)]-,  trisodwm 

(G)  Substituted  alcylbenzene 


n.  20  Polymer  Exemption  Notices 
Received  Fran:  03/20/94  to  05/01/BS. 


Case  No. 


Y-95-0081 


Received 
Date 


03/21/95 


Projected 

Notice 
End  Date 


04/11/95 


Manufacturer/ 
Impoiler 


CBI 


Use 


(G)  Baked  enamel  finish 


Chemical 


(G)  Polyester  resin 


Case  No. 


Y-95-0082 


Y-95-0083 


Y-95-0084 


Y-95-0085 
Y-95-0086 

Y-9&-0087 

Y-9&-0088 

Y-95-0089 
Y-95-0090 

Y-95-0091 

Y-g5r0092 

|l 
Y-95-0093 

Y-95-0094 


Y-95-0095 
Y-95-0096 

Y-9&r0097 

Y— 95-hX)9o 

Y-95-0099 

Y-95-4)100 
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Received 
Date 


03/27/95 


03/27/95 


03/28/95 


03/29/95 
04/03/95 

04/04/95 


Projected 

Notk» 
End  Date 


04/17/95 


04/17/95 


04/18/95 


04/19/95 
04/24/95 

04/25/95 


Manufacturer/ 
Importer 


04/04/95       04/25/95 


04/05/95 
04/10/95 

04/11/95 
04/11/95 
04/11/95 
04/14/95 


04/18/95 
04/25/95 

04/25/95 

04/25/95 

04/25/95 

04/25/95 


04/26/95 
05/01/95 

05/02/95 
05/02/95 
05/02/95 
05/05/95 


05/09/95 
05/16/95 

05/16/95 

05/16/95 

05/16/95 

05/16/95 


/VsaN  Chemi- 
cal Industry 
America  Inc. 


Asahi  Chemi- 
cal Industry 
America  Inc. 


Eastman 
Kodak 


CBI 

Gencorp  Poly- 
mer Prod- 
ucts 

Unigk>t)e 
Ktsco.  Inc. 

Gencorp  Poly- 
mer Prod- 
ucts 

CBI 

Mitsubishi  Gas 
Chemk»l 
America.  Inc. 

CBI 

CBI 

CBI 

Eastman 
Chemical 
Company 


CBI 

S.  C.  Johnson 
&  Son.  Inc. 

S.  C.Johnson 
&  Son,  Inc. 

S.  C.  Johnson 
&  Son,  Inc. 

S.  C.  Johrtson 
&  Son,  Inc. 

S.  C.  Johnson 
&  Son.  Inc. 


Use 


(S)  Hardener  of  polyurethane  paint 


Chemical 


(S)  VCR  Parts,  copymachine  parts, 
printer  parts 

(S)  Powdered  coatings 


(G)  Dehydratkm  agent 

(G)  Coatings  for  use  in  paper  anc 
textile  applications 

(S)  Binder  material  used  on  Vne 
surface  of  piastre  prin 

(G)  k6  a  coating  for  use  in  paper 
and  textile  applk»ti 

(G)  Paint 

(G)  /Additive  for  piastres 


(G)  Structural  component  for  arti- 
des 

(G)  Structural  component  for  arti- 
ctes 

(G)  Stnx:tural  component  for  arti- 
cles 

(S)  Water-dispersibie.  hot  melt  ad- 
hesive 


(S)  MokUng  resin 

(G)  Open,  norvdispersive 

(G)  Open,  non-dispersive 

(G)  Open,  noTKispersive 

(G)  Open,  non-depersive 

(G)  Open,  non-dispersive 


(S)  Poiy(oxy(l-oxo-l,6-hexanediyl)].  .alpha.- 
hydro-.omega.-hydroxy- .ester  with  2-ettiyt- 
2-{hydroxymethyt)-i,3-propanedk>l,  polymer 
with  1 ,6-diisocyanatohexarw  and  1.3,5- 
tris(6-isocyanatohexyOl  ,3,5-triazine- 
2,4.6(}H,dH,5A^-trione.  methylethylketone 
oxime-bfocked 

(S)  Polyoxymethylene-bkx*-polyoxypropylene 


(S)  A  polymer  of:  trans-1,4- 
cyctohexanedrearboxylic  ackl.  dHnethyl 
ester,  l  ,4-butanediol;  1 ,4- 

cyck>hexanedreartx>xyUc      ackl;      titraum 
tetraispropoxkie 

(G)  Propoxylated  amirw 

(G)  An  emutsk)n  of  styrene,  txjtadiene,  acrylc 
copolymer  in  water 

(S)  1 ,3-butadiene,  honrapolymer,  hydro- 
genated  hydroxy-terminated,  fatty  ackJs, 
montan  wax  diesters 

(G)  An  emulsren  of  slyrene-butadiene-acrylic 
copolymer  in  water 

(G)  Polurettiane/polyurea  polymer 
(G)  Modified  polycarbonate 

(G)  Thermoplastre  polyester  urethane  elas- 
tomer 

(G)  Therrrxjplastk;  polyester  urettiane  elas- 
tomer 

(G)  Themxjplastic  polyester  urethane  elas- 
tomer 

(S)  Polymer  of  1 ,4-cyck)hexanedicart»xylic 
ackl.  dimethyl  ester;  1,3- 

benzenedreartMxylk:  ackl.  5-sulfo-.  bis(2- 
ethoxyethyl)  ester,  sodium  salt;  ethanol, 
2,2'oxybts-;  i  ,4-cyck>hexanedimethanol; 
1,3-propandk)l,  2-ethyl-2-(hydroxymethyl); 
2-propanol,  titanium  CX-^)  salt 

(S)  Saturated  polyester  polymer 

(G)  Acrylic  emulskxi  polymer 

(G)  Acriyic  emulsion  polymer 

(G)  Acdyk:  emulsk)n  polymer 

(G)  /^crtyic  emulsion  polymer 

(G)  Acriyre  emulsk>n  polymer 
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List  of  Subjects 

Environmental  protection. 
Premanufactuie  notices,  Polymer 
exemptions,  and  Test  marketing 
exemption  applications. 

Dated:  July  28. 1995. 

Ceem  A.  Bonina. 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc  95-19903  FUed  8-10-95: 8:45  am) 
■UMQ  COM  I 


Friday 

August  11,  1995 


L    i 


Part  V 

Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration 


21  CFR  Part  801,  et  al. 
Regulations  Restricting  the  Sale  and 
Distribution  of  Cigarettes  and  Smokeless 
Tobacco  Products  To  Protect  Children 
and  Adolescents;  Proposed  Rule 
Analysis  Regarding  FDA's  Jurisdiction 
Over  Nicotine-Containing  Cigarettes  and 
Smolceless  Tobacco  Products;  Notice 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  801. 803, 804.  and  807 
[DoelntNa9SN-02S3] 

Regulations  Restricting  ttM  Sale  and 
Distribution  of  Cigarettes  and 
Smokeless  Tobacco  Products  To 
Protect  Cttlldren  and  Adoleecents 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  new 
regulations  governing  the  sale  and 
distribution  of  nicotine-containing 
cigarettes  and  smokeless  tobacco 
products  to  children  and  adolescents  in 
order  to  address  the  serious  public 
health  problems  caused  by  the  use  of 
and  addiction  to  these  products.  The 
proposed  rule  would  rmluce  children's 
and  adolescents'  easy  access  to 
cigarettes  and  smokeless  tobacco  as  well 
as  significantly  decrease  the  amount  of 
positive  imagery  that  makes  these 
products  so  appealing  to  them.  The 
proposed  rule  would  not  restrict  the  use 
of  tobacco  products  by  adults. 

Specifically,  the  proposed  rule  would 
establish  18  years  of  age  as  the  Federal 
minimum  age  of  purchase  and  would 
prohibit  cigarette  vending  machines, 
free  samples,  mail-order  sales,  and  self- 
service  displays.  It  would  also  require 
that  retailers  comply  with  certain 
conditions  regarding  sales  of  tobacco, 
especially  verification  that  the 
purchaser  is  at  least  18  years  of  age 
before  a  tobacco  sale  is  made.  Finally, 
the  proposed  rule  would  limit 
advertising  and  labeling  to  which 
children  and  adolescents  are  exposed  to 
a  text-only  format;  ban  the  sale  or 
distribution  of  branded  non-tobacco 
items  such  as  hats  and  tee  shirts;  restrict 
sponsorship  of  events  to  the  corporate 
name  only;  and  require  manufacturers 
to  establish  and  maintain  a  national 
public  education  campaign  aimed  at 
children  and  adolescents  to  counter  the 
pervasive  im^ery  and  reduce  the 
appeal  created  by  decades  of  pro- 
tobacco  messages  and  thus  to  help 
reduce  young  people's  use  of  tobacco 
products. 

The  objective  of  the  proposed  rule  is 
to  meet  the  goal  of  the  report  "Healthy 
People  2000"  by  reducing  roughly  by 
half  children's  and  adolescents'  use  of 
tobacco  products.  If  this  objective  is  not 
met  within  seven  years  of  the  date  of 
publication  of  the  final  rule,  the  agency 
will  take  additional  measiues  to  help 


achieve  the  reduction  in  the  use  of 
tobacco  products  by  young  people.  FDA 
is  requesting  comment  regarding  the 
tjrpe  of  additional  measures  that  would 
be  most  effective. 
DATES:  Written  conunents  and 
recommendations  by  November  9, 1995. 
A0DRES8E8:  Submit  written  conunents 
and  recommendations  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville.  MD 
20857. 

FOR  FURTHER  MFORMATION  CONTACT: 
Philip  Chao,  Office  of  Policy  (HF-23), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD,  20857, 
301-827-3380. 

SUPPLEMENTARY  INFORMATION: 
L  Introduction 

Approximately  50  million  Americans 
currently  smoke  cigarettes  and  another 
6  million  use  smokeless  tobacco 
products.'  These  tobacco  products  are 
responsible  for  more  than  400,000 
deaths  each  year  due  to  cancer, 
respiratory  illnesses,  heart  disease,  and 
other  health  problems.^  Qgarettes  kill 
more  Americans  each  year  than 
acquired  immune  deficiency  syndrome 
(AHDS),  alcohol,  car  accidents,  murders, 
suicides,  illegal  drugs,  and  fires 
combined.^  On  average,  smokers  who 
die  bom  a  disease  caused  by  smoking 
lose  12  to  15  years  of  life  because  of 
tobacco  use.* 

In  a  separate  dociunent,*  FDA  is 
addressing  the  issue  of  its  jurisdiction 
over  nicotine-containing  cigarettes  and 
smokeless  tobacco  products.  The  results 
of  an  extensive  investigation  and 
comprehensive  legal  analysis  support  a 
finding  at  this  time  that  the  nicotine  in 
these  products  is  a  drug  and  that  these 
products  are  nicotine-delivery  devices 
within  the  meaning  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act).  FDA 
proposes  to  regulate  cigarettes  and 
smokeless  tobacco  products  by 
employing  its  restricted  device 
authority,  which  affords  the  most 
appropriate  and  flexible  mechanism  for 
regulating  the  sale,  distribution,  and  use 
of  these  products. 

The  primary  objective  of  the  proposed 
rule  is  to  reduce  the  death  and  disease 
caused  by  tobacco  products.  Rather  than 
banning  tobacco  products  for  the 
millions  of  Americans  who  are  currently 
addicted  to  them,  this  regulation  focuses 
on  preventing  future  generations  from 
developing  an  addiction  to  nicotine- 
containing  tobacco  products.  In 
addition,  the  scientific  evidence 
strongly  suggests  that  nicotine  addiction 
begins  when  most  tobacco  users  are 
teenagers  or  younger  and,  thus,  is  a 


pediatric  disease.  Therefore,  reducing 
the  number  of  young  people  who 
regularly  start  to  use  tobacco  products 
will  help  to  prevent  future  generations 
of  individuals  from  becoming  addicted 
to  nicotine. 

The  goal  of  the  proposed  rule  is  to 
help  the  country  achieve  one  of  the 
objectives  of  "Healthy  People  2000," 
which  is  to  reduce  the  number  of 
children  and  adolescents  who  use 
tobacco  products  by  roughly  one  half  by 
the  year  2000.  The  agency  has  modified 
the  goal  to  include  a  different 
measurement  tool  and  established  7 
years  after  publication  of  the  final  rule 
as  the  goal's  endpoint.  "Healthy  People 
2000"  discussed  national  health 
promotion  and  disease  prevention 
objectives  in  this  country.  It  was 
facilitated  by  the  Institute  of  Medicine 
of  the  National  Academy  of  Sciences, 
vrith  the  help  of  the  U.S.  Public  Health 
Service,  and  included  almost  300 
national  membership  organizations  and 
all  State  health  departments.*^ 

To  determine  the  most  appropriate 
regulatory  measures,  the  agency 
reviewed  the  current  patterns  of  use  of 
tobacco  products.  According  to  the  1994 
Surgeon  General's  Report,  "Preventing 
Tobacco  Use  Among  Young  People:  A 
Report  of  the  Surgeon  General"  (the 
1994  Surgeon  General's  Report),  more 
than  3  million  American  adolescents 
currently  smoke  cigarettes  and  an 
additional  1  million  adolescent  males 
use  smokeless  tobacco.^  Every  day, 
another  3,000  young  people  become 
regular  smokers.*  U.S.  data  suggest  that 
anyone  who  does  not  begin  smoking  in 
childhood  or  adolescence  is  unlikely  to 
ever  begin.'  Eighty-two  percent  of  adults 
who  ever  smoked  had  their  first 
cigarette  before  age  18,  and  more  than 
half  of  them  had  already  become  regular 
smokers  by  that  age. '"  Moreover,  the 
younger  one  begins  to  smoke,  the  more 
likely  one  is  to  become  a  heavy 
smoker.  ■■ 

Many  young  tobacco  users  become 
addicted  to  nicotine,  a  chemical 
substance  in  tobacco.  Although  they 
believe  that  they  will  not  become 
addicted  to  nicotine  or  become  long- 
term  users  of  tobacco  products,  they 
often  find  themselves  unable  to  quit 
smoking. '2  In  fact,  among  smokers  aged 
12-17  years,  70  percent  already  regret 
their  decision  to  smoke  and  66  percent 
state  that  they  want  to  quit.'^  Those  who 
are  able  to  quit  experience  relapse  rates 
and  withdrawal  symptoms  similar  to 
those  reported  in  adults.'* 

Long-term  addiction  to  nicotine  can 
result  in  serious  chronic  diseases  and 
prematiue  death.  An  adolescent  whose 
cigarette  use  continues  into  adulthood 
increases  his  or  her  risk  of  dying  from 


cancer,  cardiovascular  disease,  or  lung 
disease.'^  In  addition,  smokeless 
tobacco  use  has  been  linked  to  oral 
cancer  and  other  adverse  effects.'* 
Although  most  segments  of  the 
American  adult  population  have 
decreased  their  use  of  cigarettes,  the 
prevalence  of  smoking  by  young  people 
has  failed  to  decline  for  more  than  a 
decade.  Recently,  smoking  among  young 
people  has  begun  to  rise.'"'  Between 
1991  and  1994,  the  prevalence  of 
smoking  by  eighth  graders  increased  30 
percent,  from  14.3  percent  to  18.6 
percent.  Among  10th  grade  students,  it 
increased  from  20.8  percent  to  25.4 
percent  and  for  12th  grade  students,  it 
rose  from  28.3  percent  to  31.2  percent.'* 
Between  1985  and  1994,  smoking 
among  college  freshmen  increased  from 
9  percent  to  12.5  percent. '» 

Millions  of  American  children  and 
adolescents  can  easily  buy  or  obtain 
cigarettes  and  smokeless  tobacco 
products.  The  large  number  of  young 
people  who  use  these  products  is 
especially  noteworthy  because  all  States 
prohibit  the  sale  of  tobacco  products  to 
persons  under  the  age  of  18,  and  a  few 
States  prohibit  cigarette  sales  to  persons 
under  the  ages  of  19  or  21.2°  These  State 
laws,  however,  are  rarely  enforced.  It  is 
estimated  that  each  year  children  and 
adolescents  consume  between  516 
million  and  947  million  cigarette 
packages  and  26  million  containers  of 
smokeless  tobacco  products.^' 

In  addition  to  easy  access  to  tobacco  , 
products,  advertising  and  promotional 
activities  can  influence  a  young  person's 
decision  to  smoke  or  use  smokeless 
tobacco  products.  Tobacco  products  are 
among  the  most  heavily  advertised 
products  in  the  United  States."  hi  1993, 
the  tobacco  industry  spent  a  total  of  $6.2 
billion  on  the  advertising,  promotion, 
and  marketing  of  cigarettes  and 
smokeless  tobacco.  Of  that  number,  31 
percent  ($1.9  billion)  was  spent  on 
advertising  and  promotional  activities; 
26  percent  ($1.6  billion)  was  given  to 
retailers  in  the  form  of  cash  allowances 
or  retailer  items  to  facilitate  and 
enhance  the  sale  of  tobacco  products, 
and  finally,  43  percent  ($2.6  billion)  was 
in  the  form  of  financial  incentives  (e.g. 
coupons,  cents  off,  buy  one/get  one  bee, 
bee  samples)  to  consumers." 

"Tobacco  product  brand  names,  logos, 
and  advertising  messages  are  pervasive, 
appearing  on  billboards,  on  buses  and 
trains,  in  magazines  and  newspapers, 
and  on  clothing  and  other  goods.  These 
ubiquitous  images  and  messages  convey 
to  young  people  that  tobacco  use  is 
desirable,  socially  acceptable,  safe, 
healthy,  and  prevalent  in  society.  One 
study  found  that  30  percent  of  3  years 
olds  and  91  percent  of  six  year  olds 


associate  the  "Joe  Camel"  cartoon  figure 
with  cigarettes.2*  Studies  also  show  that 
most  young  people  buy  the  most  heavily 
advertised  cigarette  brands,  whereas 
many  adults  buy  generic  or  "value 
category"  cigarette  brands,  which  have 
little  or  no  image  advertising. ^s 

In  proposing  this  regulation,  FDA 
examined  many  domestic  and  foreign 
tobacco  control  statutes,  regulations, 
and  legislation,  as  well  as  numerous 
studies  and  reports.  FDA  also  reviewed 
recommendations  from  various  public 
health  organizations,  including  the 
World  Health  Organization,  the  Office  of 
the  Surgeon  General,  the  Centers  for 
Disease  Control  and  Prevention  (CDC), 
the  National  Cancer  Institute  (NQ),  and 
the  Institute  of  Medicine  (lOM).  Two 
reports,  the  1994  Surgeon  General 
Report  and  the  1994  lOM  Report 
"Growing  Up  Tobacco  Free:  Preventing 
Nicotine  Addiction  in  Children  and 
Youths,"  were  especially  helpful  and 
informative. 

The  agency  has  examined  many 
options  for  reducing  tobacco  use  by 
children  and  adolescents,  and  believes 
that  an  effective  program  must  address 
the  following  two  areas:  (1)  Restrictions 
on  cigarette  and  smokeless  tobacco  sales 
that  will  make  these  products  less 
accessible  to  young  people;  and  (2) 
restrictions  on  labeling  and  advertising 
to  help  reduce  the  appeal  of  tobacco 
products  to  young  people  along  with 
requirements  for  a  manufacturer- 
funded  national  education  campaign 
aimed  at  those  under  18  years  of  age  to 
help  reduce  the  products'  appeal  to 
these  young  people.  A  brief  description 
of  the  major  provisions  of  the  proposed 
rule  follows. 

A.  Sale  and  Distribution 

The  proposed  rule  would  restrict  the 
sale  of  cigarettes  and  smokeless  tobacco 
products  to  individuals  age  18  and 
older.  This  age  restriction  is  based  on 
the  fact  that  most  adult  smokers  became 
regular  smokers  before  age  18. 

The  proposed  rule  would  require 
retailers  to  verify  the  age  of  persons  who 
wish  to  buy  cigarettes  or  smokeless 
tobacco  products  and  would  eliminate 
"impersonal"  methods  of  sale  that  do 
not  readily  allow  age  verification,  such 
as  mail  orders,  self-service  displays,  and 
vending  machines. 

The  proposed  rule  would  make  each 
manufacturer,  distributor,  and  retailer  of 
tobacco  products  responsible  for 
complying  with  the  proposed 
restrictions.  Manufacturers  would  be 
required  to  remove  all  manufacturer- 
supplied  or  manufacturer-owned  self- 
service  displays,  advertising,  labeling, 
and  other  items  that  do  not  conform  to 
the  requirements  in  the  proposed  rule. 


The  proposed  rule  would  prohibit  the 
distribution  of  free  samples  and  would 
allow  the  exchange  of  coupons  and 
other  non-cash  certificates  only  by 
individuals  18  or  older  and  only  in  face- 
to-face  transactions.  Currently,  young 
people,  including  children  in 
elementary  school,  are  often  able  to 
obtain  free  samples  despite  industry- 
imposed  age  restrictions  on  such 
distributions. 

The  proposed  rule  would  also 
prohibit  the  sale  of  single  cigarettes 
("loosies")  and  "kiddie  packs  (less  than 
20  to  a  pack)  which,  due  to  their 
relatively  low  price  and  easy 
concealment,  have  been  shown  to  be 
particularly  appealing  to  children  and 
adolescents. 

Further,  the  proposed  rule  would 
prohibit  manufacturers  from  using  a 
trade  name  or  brand  name  of  a  non- 
tobacco  product  for  a  cigarette  or 
smokeless  tobacco  product.  This  will 
prevent  a  manufacturer  from 
transferring  the  images,  good  will,  and 
appeal  of  a  popular  non-tobacco  product 
to  a  tobacco  product. 

B.  Labeling,  Advertising  and 
Educational  Programs 

Advertising  that  reaches  children 
would  be  in  black  and  white,  text-only 
format.  Studies  indicate  that  children 
and  adolescents  are  very  receptive  to 
images  and  cartoons  and  less  attentive 
to  texts.  However,  the  proposed  rule 
would  not  affect  advertising  in 
publications  with  primarily  adult 
readership — imagery  and  color  would 
continue  to  be  permitted  in  such 
publications.  Finally,  outdoor 
advertising  of  tobacco  products  located 
within  1,000  feet  of  schools  and 
playgrounds  would  be  banned. 
Consequently,  the  proposed  rule  would 
help  reduce  the  appeal  of  advertising  to 
children  and  adolescents  without 
affecting  informational  messages 
conveyed  to  adults. 

The  proposed  rule  would  prohibit  the 
sale  or  distribution  of  brand  identifiable 
non-  tobacco  items  and  services,  proof- 
of-purchase  sales,  games  and  contests, 
and  sponsorship  of  events  in  the  brand 
name,  as  well  as  advertising  for  these 
items,  services,  and  events. 

The  proposed  rule  would  require 
manufacturers  to  estabUsh  and  maintain 
a  national  educational  campaign  in 
order  to  counter  the  pervasive  imagery 
and  reduce  the  appeal  created  by 
decades  of  pro-tobacco  messages  and, 
thus,  help  reduce  young  peoples  use  of 
tobacco  products.  Evidence  exists  that 
mass  media  antismoking  campaigns 
conducted  nationally  between  1967  and 
1970.  and  more  recently,  in  Vermont 
and  California,  have  had  a  sustained 
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efiiect  on  preventing  teens  from  starting 
to  smoke  and  on  significantly  reducing 
per  capita  cigarette  consiunption. 

C.  Healthy  People  2000  Objective 

Seven  years  after  publication  of  the 
final  rule,  the  agency  would  determine 
whether  additional  restrictions  on 
tobacco  products  are  required  by  using 
outcome-based  objectives  modeled  on 
the  "Healthy  People  2000"  report.  One 
of  the  goab  for  tobacco  use  established 
by  that  report  is  to  reduce  by  roughly 
one  half  the  percentage  of  young  people 
using  tobacco  products  by  the  year 
2000.  If  this  objective  is  not  met  within 
the  time  specified  by  the  rule,  FDA 
would  take  additional  measures  to  help 
achieve  the  reduction  in  yoimg  people's 
use  of  tobacco  products.  The  proposed 
rule  requests  comment  on  which 
additional  measures  should  be  adopted. 

The  agency  intends  to  adopt  one  or 
more  additional  provisions  only  if  the 
continued  use  of  cigarettes  and 
smokeless  tobacco  products  by  children 
and  adolescents  indicates  that  the  goal 
of  reducing  tobacco  use  by  young 
people  by  roughly  half  had  not  teen 
met. 

The  remainder  of  this  discussion  of 
the  proposed  rule  (hereinafter 
"preamble")  is  organized  as  follows: 
Chapter  II  examines  the  use  of  cigarettes 
and  smokeless  tobacco  products  by 
children  and  adolescents,  and  the  health 
consequences  of  using  nicotine- 
containing  tobacco  products;  Chapter  III 
describes  the  provisions  of  the  proposed 
rule  and  provides  the  rationale  for  each 
of  the  requirements;  Chapter  IV  reviews 
the  legal  authority  for  these  specific 
requirements,  and  Chapters  V  through 
Vin  provide  analyses  required  by  the 
Paperwork  Reduction  Act  of  1980, 
various  Executive  Orders,  as  well  as 
provides  analyses  of  various  economic 
and  environmental  impacts. 
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n.  Cigarette  and  Snekdeu  Tebacco 
Product  Use  Among  Chikfaen  and 
Adolescents 

Each  year,  the  cigarette  industry  loses 
about  1.7  million  customers  in  the 
United  States;  about  400,000  die  from 
diseases  caused  by  their  smoking  and 
another  1.3  million  quit  smoking.*  To 
offset  the  sales  lost  to  smokers  who  die 
or  quit  smoking,  cigarette  manufacturers 
rely  on  young  people  as  the  primary 
soiunce  of  new  customers.  Each  day, 
approximately  3,000  young  people 
become  regular  smokers,*  serving  as  the 
industry's  major  domestic  source  of 
replacement  smokers. 

A.  Epidemiology  of  Tobacco  Use  Among 
Children  and  Adolescents 

In  1965,  the  year  following  the  first 
Surgeon  General's  Report '  describing 
the  relationship  between  smoking  and 
diseases  such  as  lung  cancer,  chronic 
bronchitis,  and  emphysema,  42.4 
percent  of  the  overall  adult  population 
in  the  United  States  smoked.-*  By  1990. 
the  prevalence  of  smoking  in  the  United 
States  had  declined  to  25.5  percent.^ 
The  greatest  reduction  in  adult  smoking 
occurred  from  1987  to  1990,  when  the 
prevalence  of  smoking  declined  by  1.1 
percentage  point  annually,  twice  the 
rate  of  decline  during  the  preceding  20 
years.o  The  prevalence  of  smoking 
among  adults  leveled  off  at  25.6  percent 
in  1991  and  was  26.5  percent  in  1992. 
This  change  was  due  to  a  change  in  the 
definition  of  current  smokers,  rather 
than  an,  increase  in  prevalence.  The  new 
definition  incorporates  some  day  (i.e., 
less  than  daily,  occasional,  or 
infrequent)  smoking.^  The  estimate  for 
1992  with  the  old  definition  was  25.6 
percent— the  same  as  in  1991.  In  1993, 
under  the  new  definition,  prevalence 
was  25.0  percent.* 

The  long-term  downward  trend  in 
adult  smoking  contrasts  with  the  trends 
in  smoking  among  yoimg  people.  The 
Institute  of  Medicine  noted  that  the 
number  of  high  school  seniors  who  have 
smoked  in  the  last  30  days  remained 
"basically  unchanged  since  1980,"  at 
approximately  30  percent,  and  further 
reporjed  that  16.7  percent  of  8th  grade 
students  were  current  smokers  (that  is, 
had  smoked  within  the  past  30  days), 
and  8.3  percent  smoked  daily.^  The 
prevalence  of  cigarette  smoking  in 


recent  years  among  8th  and  10th  grade 
students  has  risen  significantly  and 
provides  cause  for  great  concern.  For 
example,  among  8th  grade  students, 

14.3  percent  in  1991  and  18.6  percent  in 
1994  were  current  smokers;  among  10th 
grade  students,  20.8-percent  in  1991  and 

25.4  percent  in  1994  were  ciurent 
smokers.  *° 

The  1994  Surgeon  General's  Report 
reviewed  several  different  surveys  and 
found  that  the  estimated  percentage  of 
adolescents  who  have  ever  smoked 
cigarettes  ranged  from  approximately  42 
percent  (as  reported  by  die  1991 
National  Household  Survey  on  Drug 
Abuse)  to  70  percent  (as  reported  by  the 
1991  Youth  Risk  Behavior  Survey)." 
"Hie  1994  Surgeon  General's  Report  also 
found  that  28  percent  of  high  school 
seniors  were  current  smokers.**  (The 
most  recent  data  reported -by  the 
Monitoring  the  Future  Project  indicates 
that  in  1994  the  number  of  high  school 
seniors  who  were  current  smokers  had 
risen  to  31.2  percent.)*^  Further,  the 
1994  Surgeon  General's  Report  states 
that  seven  to  13  percent  of  adolescents 
were  frequent  or  heavy  smokers, 
consuming  at  least  one-half  pack  daily 
or  smoking  20  days  or  more  of  the  30 
days  in  a  survey  period.** 

Approximately  3  million  children 
imder  the  age  of  18  are  daily  smokers.** 
One  study  found  that  children  between 
the  ages  of  8  and  11  who  are  daily 
smokers  consume  an  average  of  4 
cigarettes  daily,  and  those  who  are 
between  the  ages  of  12  and  17  average 
nearly  14  cigarettes  daily.  The  study 
also  estimated  that  adolescents  consume 
an  estimated  947  million  packs  of 
cigarettes  and  26  million  containers  of 
smokeless  tobacco  annually  and  account 
for  annual  tobacco  sales  of  $1.26 
billion.**  Another  study  estimates  that 
teenagers  in  1991  smoked  516  million 
packs  of  cigarettes  and  spent  $962 
million  piux:hasing  them.*^  As  stated 
previously,  these  figures  are  especially 
significant  given  that  all  States  prohibit 
the  sale  of  tobacco  to  persons  under  the 
age  of  18  (with  some  States  prohibiting 
sales  to  persons  under  the  age  of  19  and 
one  State,  Pennsylvania,  prohibiting 
cigarette  sales  to  persons  imder  the  age 
of  21).**  Unfortunately,  few  States 
successfully  enforce  their  laws 
restricting  tobacco  sales  to  minors.*^ 

Studies  have  also  suggested  that  the 
age  one  begins  smoking  can  greatly 
influence  the  amount  of  smoking  one 
will  engage  in  as  an  adult  and  will 
ultimately  influence  the  smoker's  risk  of 
tobacco  related  morbidity  and  mortality. 
Those  who  started  smoking  by  early 
adolescence  were  more  likely  to  be 
heavy  smokers  than  those  who  began 
smoldng  as  adults. 2*  Another  study 


found  that  high  school  students  who 
smoked  their  first  cigarette  during 
childhood  smoked  more  often  and  in 
greater  amount  than  those  who  first 
tried  smoking  during  adolescence.^* 

The  escalating  use  of  smokeless 
tobacco  products  by  underage  persons 
presents  an  additional  and  growing 
public  health  problem.  Smokeless 
tobacco  products  include  chewing 
tobacco  and  snuff  and  are  also  known  as 
"spit  tobacco"  or  "spitting  tobacco."  In 
1970.  the  prevalence  of  snuff  use  among 
males  was  lowest  in  those  17  to  19  years 
of  age  and  the  highest  use  was  by  men 
aged  50  or  more.  By  1985.  a  dramatic 
shift  had  occurred,  and  males  between 
16  and  19  were  twice  as  likely  to  use 
snuilas  men  aged  50  and  over.**  An 
estimated  3  million  users  of  smokeless 
tobacco  products  were  under  the  age  of 
21  in  1986,*^  when  Congress  enacted 
the  Comprehensive  Smokeless  Tobacco 
Health  Education  Act  (the  Smokeless 
Act)  (15  U.S.C.  4401).  The  Smokeless 
Act  required  the  Secretary  of  Health  and 
Human  Services  (the  Secretary)  to 
inform  the  public  of  the  health  dangers 
associated  with  smokeless  tobacco  use, 
required  warning  labels  on  packages, 
banned  advertising  on  electronic  media 
subject  to  the  Federal  Communications 
Commission's  jurisdiction  (such  as 
television  and  radio),  and  encouraged 
States  to  make  18  years  the  minimum 
age  for  purchasing  smokeless  tobacco 
products.  Despite  the  Smokeless  Act 
and  State  laws  prohibiting  sales  to 
minors,  a  high  percentage  of  persons 
under  the  age  of  18  use  smokeless 
tobacco  products.  For  example: 

•  1991  school-based  surveys 
estimated  that  10.7  percent  of  U.S.  high 
school  seniors  and  19.2  percent  of  male 
9th  to  12th  grade  stiidents  use 
smokeless  tobacco.** 

•  A  1992  national  household-based 
survey  of  U.S.  children  found  that  11.9 
percent  of  males  12-17  years  of  age 
were  using  smokeless  tobacco.** 

•  Among  high  school  seniors  who 
had  ever  tried  smokeless  tobacco,  73 
percent  did  so  by  the  ninth  grade.** 

In  some  parts  of  the  United  States  the 
rates  are  especially  high.  According  to 
the  1990-91  Youth  Risk  Behavior 
Survey,  the  smokeless  tobacco  product 
use  rates  among  males  in  grades  9 
through  12  were  as  high  as  34  percent 
in  Tennessee,  33  percent  in  Montana,  32 
percent  in  Colorado,  and  31  percent  in 
Alabama  and  Wyoming.*^ 

Native  American  youth  are  especially 
vulnerable  to  smokeless  tobacco  product 
use.  The  rates  for  both  males  and 
females  are  extremely  high,  ranging 
from  24  percent  to  64  percent,  and  at 
rates  that,  in  some  areas,  are  10  times 
higher  than  those  for  non-Native 
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Americans.''  Studies  also  suggest  that 
Native  Americans  begin  using 
smokeless  tobacco  products  at  much 
earlier  ages  than  non-Native  Americans. 
A  1986  survey  at  the  Rosebud  Sioux 
Reservation  in  South  IDakota  revealed 
that  21  percent  of  kindergarten  children 
used  smokeless  tobacco  products,'*  and 
a  survey  of  Native  Americans  in  the 
state  of  Washington  indicated  that  33 
percent  of  former  users  and  57  percent 
of  current  users  started  using  smokeless 
tobacco  products  before  the  age  of  10.3° 

The  recent  and  very  large  increase  in 
the  use  of  smokeless  tobacco  products 
by  young  people  and  the  addictive 
nature  of  Uiese  products  has  persuaded 
the  agency  that  these  products  must  be 
included  in  any  regulatory  approach 
that  is  designed  to  help  prevent  future 
generations  of  yoimg  people  from 
becoming  addicted  to  nicotine- 
containing  tobacco  products. 

B.  The  Health  Effects  Associated  With 
Cigarettes  and  Smokeless  Tobacco 
Products 

Over  400,000  Americans  die  each  year 
from  smoking-related  illnesses.  This 
equates  to  more  than  one  of  every  five 
deaths  in  the  United  States.^*  If  an 
adolescent's  tobacco  use  continues  for  a 
lifetime,  there  is  a  50  percent  chance 
that  the  person  will  die  prematurely  as 
a  direct  result  of  smoking."  "  Moreover, 
the  earlier  a  young  person's  smoking 
habit  begins,  the  more  likely  he  or  she 
will  become  a  heavy  smoker  and 
therefore  suffer  a  greater  risk  of  smoking 
related  diseases.^a  Smoking  is 
responsible  for  about  30  percent  of  all 
cancer  deaths,^^  including  87  percent  of 
all  lung  cancer  deatbs;  82  percent  of 
deaths  from  chronic  obstructive 
puhnonary  disease  (COPD); »  21 
percent  of  deaths  from  coronary  heart 
disease; "  and  18  percent  of  deaths  from 
stroke.'^  Further,  a  causal  relationship 
exists  between  cigarette  smoking  and 
cancers  of  the  larynx,  mouth, 
esophagus,  and  bladder;  and 
atherosclerotic  peripheral  vascular 
disease,  cerebrovascular  disease 
(stroke),  and  low-birth  weight  balMes.*« 
Qgarette  smoking  is  also  a  probable 
cause  of  infertility  and  peptic  ulcer 
disease  and  contributes  to,  or  is 
associated  with,  cancers  of  the  pancreas, 
kidney,  cervix,  and  stomach.^" 

Much  of  the  following  brief 
discussion  is  abstracted  from  several 
Surgeon  General's  reports.  The  Surgeon 
General's  reports  sununarize  thousands 
of  peer-reviewed  scientific  studies  and 
are  themselves  peer-reviewed  and 
subjected  to  significant  scientific 
scrutiny. 


1.  Health  Efiiacts  of  Cigarette  Smoking 

Epidemiologic  studies  provide 
overwhelming  evidence  that  smoking 
causes  lung  cancer.'"'  The  risk  of  getting 
lung  cancer  may  be  more  than  20  times 
greater  for  heavy  smokers  than 
nonsmokers.*'  The  relationship 
between  smoking  and  lung  cancer  is  due 
to  the  numerous  carcinogens  in  cigarette 
smoke.*'  Qgarette  smoking  caused  an 
estimated  117,000  deaths  from  lung 
cancer  in  IQQO.** 

The  risk'of  getting  limg  cancer 
increases  with  the  number  of  cigarettes 
smoked  and  the  duration  of  smoking, 
and  decreases  after  cessation  of 
smoking. <'*  Starting  smoking  at  an 
earlier  age  increases  the  potential  years 
of  smoking  and  increases  the  risk  of 
lung  cancer.*'  Studies  have  shown  that 
limg  cancer  mortality  is  highest  among 
adults  who  began  smoking  before  the 
age  of  15.*« 

Cigarette  smoking  also  causes  cancer 
of  the  larynx,  mouth,  and  esophagus.*^ 
According  to  ciurent  estimates,  82 
percent  of  laryngeal  cancers  are  due  to 
smoking  and  about  80  percent  of  the 
10,200  deaths  from  esophageal  cancer  in 
1993  can  be  attributed  to  smoking.**  TTie 
risk  of  oral  cancer  among  ciurent 
smokers  ranges  from  2.0  to  18.1  times 
the  risk  in  people  who  have  never 
smoked  and  can  be  reduced  more  than 
50  percent  after  quitting.**  The  risk  of 
esophageal  cancer  among  current 
smokers  ranges  from  1.7  to  6.4  times  the 
risk  in  people  who  have  never  smoked 
and  can  also  be  reduced  by  about  50 
percent  after  quitting.^ 

Epidemiologic  studies  demonstrate 
that  cigarette  smoking  contributes  to  the 
development  of  pancreatic  cancer.' '  The 
reason  for  this  relationship  is  unclear, 
but  may  be  due  to  carcinogens  or 
metabolites  present  in  the  bile  or 
blood.52  In  1985,  the  proportion  of 
pancreatic  cancer  deaths  in  the  United 
States  attributable  to  smoking  was 
estimated  to  be  29  percent  in  men  and 
34  percent  in  women.'' 

Cigarette  smoking  accounts  for  an 
estimated  30  to  40  percent  of  all  bladder 
cancers  and  is  a  contributing  factor  for 
kidney  cancer.'*  The  increased  risk  of 
kidney  and  bladder  cancer  may  be 
related  to  the  number  of  cigarettes 
smoked  per  day,  and  the  risk  decreases 
following  smoking  cessation." 

Smoking  appears  to  be  a  contributing 
factor  for  cancer  of  the  cervix.  The 
association  between  cigarette  smoking 
and  cervical  cancer  persists  after  control 
is  made  for  risk  factors,  such  as  age  at 
first  intercourse  and  the  niunber  of 
sexual  partners,  that  predispose  a 
woman  to  developing  sexually- 
transmitted  diseases.  The  inclusion  of 


these  risk  factors,  however,  may  not 
completely  rule  out  confounding  by 
sexually-transmitted  diseases.  However, 
the  findings  that  components  of  tobacco 
smoke  can  be  found  in  the  cervical 
mucus  of  smokers,  that  the  mucus  of 
smokers  is  mutagenic,  and  that  former 
smokers  have  a  lower  risk  of  getting 
cervical  cancer  than  current  smokers  are 
consistent  with  the  hypothesis  that 
smoking  is  a  contributing  cause  of 
cervical  cancer.** 

The  1982  Surgeon  General's  Report 
concluded  that  stomach  cancer  is 
associated  with  cigarette  smoking.'^ 
Studies  show  a  slight  increase  in 
mortality  from  stomach  cancer  in 
smokers  compared  with  nonsmokers.'* 

Smoking  is  a  leading  cause  of  heart 
disease.  The  1964  Surgeon  General's 
Report  noted  that  male  cigarette 
smokers  had  higher  death  rates  from 
coronary  heart  disease  than 
nonsmokers."  Subsequent  reports  have 
concluded  that  cigarette  smoking 
contributes  to  the  risk  of  heart  attacks, 
chest  pain,  and  even  sudden  death.^ 
Overall,  smokers  have  a  70  percent 
greater  death  rate  from  coronary  heart 
disease  than  nonsmokers.*' 

Ischemic  heart  disease  resulting  from 
cigarette  smoking  claimed  nearly  99,000 
hves  in  1990."  One  study  estimates  that 
30  to  40  percent  of  all  coronary  heart 
disease  deaths  are  attributable  to 
smoking."  Smokers  between  the  ages  of 
40  and  64,  who  smoked  more  than  one 
pack  a  day,  were  shown  to  have  a  risk 
of  coronary  heart  disease  that  is  3.2 
times  higher  than  people  who  do  not    ■ 
smoke.*** 

Several  processes  that  are  likely  to 
contribute  to  heart  attacks  are 
influenced  or  caused  by  smoking: 
atherosclerosis,  thrombosis,  coronary 
artery  spasm,  cardiac  arrhythmia,  and 
reduced  capacity  of  the  blood  to  deliver 
oxygen.  The  nicotine  and  carbon 
monoxide  in  cigarette  smoke  are 
believed  to  be  responsible  for  heart 
disease,  but  other  components,  such  as 
cadmium,  nitric  oxide,  hydrogen 
cyanide,  and  carbon  disulfide,  have  also 
been  implicated."  Female  smokers  who 
also  use  oral  contraceptives  increase 
their  risk  of  heart  attacks  tenfold.** 

Smoking  also  increases  a  person's  risk 
of  atherosclerotic  peripheral  vascular 
disease,  especially  if  the  smoker  is 
diabetic.*^  Complications  of  this  disease 
include  decreased  blood  delivery  to  the 
peripheral  tissues,  gangrene,  and 
ultimately  loss  of  the  affected  limb. 
Smoking  cessation  is  the  most  important 
intervention  in  the  management  of  . 
peripheral  vascular  disease.** 

Smoking  is  a  cause  of  stroke.**  Stroke 
is  the  third  leading  cause  of  death  in  the 
United  States.^  The  association  of 
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smoking  with  stroke  is  believed  to  be 
mediated  by  the  mechanisms 
responsible  for  atherosclerosis 
(narrowing  and  hardening  of  the 
arteries),  thrombosis,  and  decreased 
cerebral  blood  flow  in  smokers.''' 
Female  smokers  who  use  oral 
contraceptives  are  at  an  increased  risk  of 
,  having  a  stroke.''' 

Cigarette  smoking  is  the  leading  cause 
of  chronic  obstructive  pulmonary 
disease  (COPD)  in  the  United  States. 
Approximately  84  percent  of  the  COPD 
deaths  in  men  and  79  percent  of  the 
COPD  deaths  in  women  are  attributable 
to  cigarette  smoking.''^  The  risk  of  death 
from  COPD  may  depend  on  how  many 
cigarettes  a  person  smokes  daily,  how 
deeply  the  person  inhales,  and  the  age 
when  the  person  began  smoking.''*  The 
nimiber  of  cigarettes  smoked  per  day  is 
a  strong  indicator  for  the  presence  of  the 
principal  symptoms  of  chronic 
respiratory  illness,  including  chronic 
cough,  phlegm  production,  wheezing, 
and  shortness  of  breath." 

Smoking's  effects  on  limg  structiue 
and  function  appear  within  a  few  years 
after  cigarette  smoking  begins.''* 
Children  who  smoke  suffer  from 
respiratory  illnesses  more  than  children 
who  do  not  smoke.  Adolescents  who 
smoke  may  experience  inflammatory 
changes  in  the  lung,  reduced  lung 
growQi,  and  may  not  achieve  normal 
lung  function  as  an  aduh.'" 

Cigarette  smoking  is  a  probable  cause 
of  peptic  ulcer  disease.^  Peptic  ulcer 
disease  is  more  likely  to  ocau  in 
smokers  than  in  nonsmokers,  and  the 
disease  is  less  likely  to  heal,  and  more 
likely  to  cause  death  in  smokers  than 
nonsmokers.^  Quitting  smoking 
reduces  the  chances  of  getting  peptic 
ulcer  disease  and  is  an  important 
component  of  effective  peptic  ulcer 
treatment.*" 

Studies  also  show  that  women  who 
smoke  have  reduced  fertility.*'  One 
study  showed  that  smokers  were  3.4 
times  more  likely  than  nonsmokers  to 
take  more  than  1  year  to  conceive.*' 

Smoking's  severe  detrimental  effects 
diuing  pregnancy  are  well 
dociunented.*'  Women  who  smoke  are 
twice  as  likely  to  have  low  birth  weight 
infants  as  women  who  do  not  smoke.  ** 
Smoking  also  causes  intrauterine  growth 
retardation  of  the  fetus.*'  Mothers  who 
smoke  also  have  increased  rates  of 
premature  delivery.** 

Smoking  may  lead  to  prematiue  infant 
death.  Babies  of  mothers  who  smoke  are 
more  likely  to  die  than  babies  bom  to 
nonsmoking  mothers.*''  A  recent  meta- 
analysis reported  that  use  of  tobacco 
products  by  pregnant  women  results  in 
19.000  to  141,000  miscarriages  per  year, 
and  3,100  to  7,000  infant  deaths  per 


year.  In  addition,  the  meta-analysis 
attributed  approximately  two-thirds  of 
deaths  from  sudden  infant  death 
syndrome  to  maternal  smoking  during 
pregnancy.**  By  another  estimate,  if  all 
pregnant  women  stopped  smoking, 
there  would  be  4,000  fewer  infant 
deaths  per  year  in  the  United  States.** 

2.  Health  Effiscts  of  Smokeless  Tobacco 
Products 

Smokeless  tobacco  use  can  cause  oral 
cancer. '^  The  risk  of  oral  cancer 
increases  with  increased  exposure  to 
smokeless  tobacco  products, 
particularly  in  those  areas  of  the  mouth 
where  smokeless  tobacco  products  are 
used."  The  risk  of  cheek  and  gum 
cancers  is  nearly  50  times  greater  in 
long-term  snuff  users  than  in 
nonusers."  Snuff  and  chewing  tobacco 
contain  potent  carcinogens,  including 
nitrosamines,  polynuclear  aromatic 
hydrocarbons,  and  radioactive 
polonium." 

Smokeless  tobacco  use  can  cause  oral 
leukoplakia,  a  precancerous  lesion  of 
the  soft  tissue  Uiat  consists  of  a  white 
patch  or  plaque  that  cannot  be  scraped 
off.**  One  study  of  117  high  school 
students  who  were  smokeless  tobacco 
users  revealed  that  nearly  50  percent  of 
these  students  had  oral  tissue 
alterations."  There  is  a  5  percent 
chance  that  oral  leukoplakias  will 
transform  into  malignancies  in  5  years.** 
The  leukoplakia  appears  to  decrease  or 
resolve  upon  cessation  of  smokeless 
tobacco  use.*'' 

Smokeless  tobacco  use  causes  oral 
cancer  and  oral  leukoplakia  and  may  be 
associated  with  an  increased  risk  of 
cancer  of  the  esophagus.  Smokeless 
tobacco  use  has  been  implicated  in 
cancers  of  the  gum,  mouth,  pharynx, 
and  larynx.  Snuff  use  also  causes  gum 
recession  and  is  associated  with 
discoloration  of  teeth  and  fillings, 
dental  caries,  and  abrasion  of  the 
teeth.** 
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m.  Description  of  the  Proposed  Rule 

The  proposed  rule  would  create  a  new 
part  897  of  Title  21  of  the  Code  of 
Federal  Regulations  governing  the 
labeling,  advertising,  sale,  and 
distribution  of  cigarettes  and  smokeless 
tobacco.  The  Commissioner  has 
proposed  that  nicotine-containing 
cigarettes  and  smokeless  tobacco 
products  be  regulated  as  restricted 
devices  within  the  meaning  of  section 
520(e)  of  the  act  (21  U.S.C.  360j(e)).  The 


regulations  are  being  proposed  pursuant 
to  the  authority  of  section  520(e)  of  the 
act,  which  authorizes  the  agency  to 
regulate  the  sale,  distribution,  and  use 
of  certain  devices.  Certain  of  the 
provisions  in  the  regulation-are  also 
being  proposed  pursuant  to  the 
authority  of  sections  201,  502.  510,  701, 
and  704  of  the  act. 

In  brief,  the  proposed  rule  is  intended 
to  support  current  Stale  laws  regarding 
sales  to  minors  by  reducing  the  appeal 
of  cigarettes  and  smokeless  tobacco  to, 
and  limiting  access  by,  persons  under 
18  years  of  age.  The  overall  goal  of  the 
proposed  rule  is  to  decrease  the  rates  of 
death  and  disease  caused  by  tobacco 
products  by  substantially  reducing  the 
number  of  young  people  who  begin 
using  cigarettes  or  smokeless  tobacco 
products. 

The  proposed  rule  consists  of  five 
subparts.  Subpart  A.  General  Provisions, 
would  set  forth  scope  and  purpose 
provisions  and  provide  definitions. 
Subpart  B,  Sale  and  Distribution  to 
Persons  Under  18  Years  of  Age,  would 
describe  the  responsibilities  of 
manufacturers,  distributors,  and 
retailers  concerning  the  manufacture, 
sale,  and  distribution  of  cigarettes  and 
smokeless  tobacco  products.  Subpart  C, 
Labels  and  Educational  Messages, 
would  require  each  manufacturer  to 
establish  and  maintain  a  national  pubUc 
educational  program,  including  major 
reliance  on  television  messages,  in  order 
to  combat  the  pervasive  imagery  and 
appeal  created  by  decades  of  pro- 
tobacco  messages,  and,  thus,  to 
discourage  young  people  from  using 
cigarettes  and  smokeless  tobacco 
products.  Subpart  D,  Labeling  and 
Advertising,  would  limit  advertising 
and  labeling  to  which  children  and 
adolescents  are  exposed  to  a  text -only 
format;  ban  the  sale  or  distribution  of 
branded  non-tobacco  items  such  as  hats 
and  tee  shirts;  and  restrict  sponsorship 
of  events  to  the  corporate  name  only. 
Finally  Subpart  E,  Miscellaneous 
Requirements,  would  describe  the 
records  and  reports  that  must  be 
submitted  to  FDA  or  made  available  for 
inspection,  discuss  the  rule's 
relationship  to  State  and  local  laws  or 
requirements,  and  require  one  or  more 
additional  measures  to  be  taken  if  the 
prevalence  df  tobacco  use  is  not 
significantly  reduced  within  seven  years 
of  the  pubUcation  of  the  final  rule. 

A.  Subpart  A— General  Provisions 

Subpart  A  would  contain  three 
provisions  that  describe  the  rule's  scope 
and  piupose  and  provide  definitions 
that  apply  throughout  part  897. 
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1.  Section  897.1 — Scope 

Proposed  §  897.1(a)  would  state  that 
part  897  is  intended  to  establish 
conditions  under  which  nicotine- 
containing  cigarettes  and  smokeless 
tobacco  products  may  be  sold, 
distributed,  or  used.  The  proposed  rule 
would  not  apply  to  pipe  tobacco  or  to 
cigars  because  the  agency  does  not 
currently  have  sufficient  evidence  that 
these  products  are  drug  delivery  devices 
under  the  act.  FDA  has  focused  its 
investigation  of  its  authority  over 
tobacco  products  on  cigarettes  and 
smokeless  tobacco  products,  and  not  on 
pipe  tobacco  or  cigars,  because  young 
people  predominantly  use  cigarettes  and 
smokeless  tobacco  products.  Proposed 
§  897.1(b)  would  note  that  all  references 
to  regulatory  sections  in  the  Code  of 
Federal  Regulations  are  to  Title  21 
imless  otherwise  noted. 

2.  Section  897.2— Purpose 

Proposed  897.2(a)  would  state  that 
part  897  is  intended  to  help  prevent 
persons  younger  than  18  years  of  age 
from  becoming  addicted  to  nicotine, 
thereby  avoiding  the  life-threatening 
consequences  often  associated  with 
tobacco  use.  The  proposed  rule  would 
accomplish  this  goal  by  reducing  the 
appeal  of  and  access  to  cigarettes  and 
smokeless  tobacco  products  by  persons 
under  18  years  of  age;  it  would  preserve 
access  to  cigarettes  and  smokeless 
tobacco  products  by  persons  18  years  of 
age  and  older.  Proposed  §  897.2(b) 
would  add  that  the  provisions  are 
intended  to  provide  important 
information  about  product  use  to  users 
and  potential  users. 

3.  Section  897.3— Definitions 

Proposed  897.3  would  establish 
definitions  of  terms  used  in  the 
proposed  rule,  such  as  "cigarette" 
(897.3(a))  and  "distributor"  (897.3(c)). 
In  drafting  the  definitions,  FDA 
examined  existing  definitions  in  Federal 
laws  and  regulations  and  paid  special 
attention  to  existing  definitions  in  other 
FDA  regulations.  These  definitions  are 
contained  in  the  proposed  codified 
language. 

Proposed  897.3(e)  contains  the 
definition  of  "nicotine,"which  is  based, 
in  part,  on  the  chemical  name  and 
formula  for  nicotine  in  the  "Merck 
Index"(10th  Edition).  The  agency  also 
notes  that,  while  the  proposed  rule 
defines  "cigarette,"  in  part,  as  a  product 
that  "contains  or  dehvers  nicotine,"  it  is 
aware  that  some  companies  are  trying  to 
develop  chemical  substances  that  are 
pharmacologically  active  or  are  as 
addictive  as  nicotine  or  that  would  be 
used  to  enhance  nicotine's 


pharmacological  qualities.  The  agency's 
investigation  has  focused  primarily  on 
cigarettes  and  smokeless  tobacco 
products  that  contain  nicotine,  and  FDA 
would  therefore  consider  a  cigarette- like 
product  that  contains  a 
pharmacologically  active  or  addictive 
substance  in  place  of  nicotine  to  be  a 
"new"  drug  delivery  device  that  would 
be  outside  the  scope  of  this  regulation. 
To  be  legally  marketed,  such  a  product 
would  require  premarket  approval. 

B.  Subpart  B—Sale  and  Distribution  to 
Persons  Under  18  Years  of  Age 

Subpart  B  would  establish  certain 
conditions  or  requirements  for  the  sale 
and  distribution  of  cigarettes  and 
smokeless  tobacco  pursuant  to  section 
520(e)  of  the  act.  These  provisions  are 
intended  to  reduce  access  to  cigarettes 
and  smokeless  tobacco  products  by 
children  and  adolescents.  Studies  show 
that  it  is  easy  for  most  young  people  to 
obtain  tobacco  products.  The  University 
of  Michigan  Monitoring  the  Futiwe 
Study  in  1993  reported  that  75  percent 
of  8th  graders  and  nearly  90  percent  of 
10th  graders  said  it  would  be  fairly  easy 
or  very  easy  to  get  cigarettes. '  According 
to  a  1990  survey  of  9th  graders,  67 
percent  of  current  smokers  said  they 
usually  buy  their  own  cigarettes.^ 
Further,  interviews  conducted  by  the 
Department  of  Health  and  Human 
Services'  (DHHS)  Office  of  the  Inspector 
General  in  1986  found  that  94  percent 
of  junior  and  high  school  students  said 
that  "it  was  either  never  or  only  rarely 
difficult"  to  buy  smokeless  tobacco 
products.^ 

Most  children  and  adolescents  who 
smoke  purchase  their  own  cigarettes.  A 
1991  study  showed  that  an  estimated 
516  million  packs  are  consumed  by 
young  people  every  year;  almost  half  of 
these  packs  are  sold  to  minors.*  The 
1994  Surgeon  General's  Report 
examined  13  studies  of  over-the-counter 
sales  and  determined  that 
approximately  67  percent  of  minors  are 
able  to  purchase  tobacco  illegally. 
Moreover,  successful  cigarette 
purchases  by  children  and  adolescents 
averaged  88  percent  in  studies  of 
vending  machines.' 

A  significant  percentage  of  yoimg 
people  can  also  easily  purchase 
smokeless  tobacco  products  directly 
from  retailers.  Studies  examining 
smokeless  tobacco  product  purchases  by 
young  people  suggest  that  direct 
successful  imderage  purchases  range 
from  30  percent  (for  junior  high  school 
students)  to  62  percent  (for  senior  high 
school  students).^  Interviews  conducted 
by  the  DHHS'  Office  of  the  Inspector 
General  in  1986  found  that  90  percent 
of  smokeless  tobacco  users  in  junior  and 


senior  high  schools  said  they'pim:hased 
their  own  smokeless  tobacco  products.'' 

Youth  access  restrictions  have  been 
found  to  be  effective  in  reducing  illegal 
sales  and  some  studies  have 
demonstrated  that  efforts  to  reduce 
access  have  led  to  a  decrease  in  tobacco 
use  by  young  people.  In  Woodridge,  IL, 
for  example,  a  comprehensive 
community  intervention  involving 
retailer  licensing,  regular  compliance 
checks,  and  penalties  for  merchant 
violations  significantly  reduced  illegal 
sales  from  70  percent  to  less  than  5 
percent  almost  2  years  later.  Further, 
rates  of  experimentation  and  regular 
smoking  dropped  by  more  than  50 
percent  among  seventh  and  eighth 
graders." 

In  contrast,  attempts  to  reduce  sales  to 
young  people  by  relying  exclusively  on 
educational  programs  for  retailers  were 
not  nearly  as  effective.  For  example,  one 
study  found  that  minors  were  able  to 
buy  cigarettes  in  73  percent  of  stores 
receiving  informational  packages  on 
preventing  illegal  sales  to  minors.''  After 
a  comprehensive  retailer  education 
program  was  conducted,  illegal  sales  to 
minors  decreased  to  68  percent  of 
stores.  However,  after  citations  were 
issued  to  violative  establishments,  over- 
the-counter  illegal  sales  dropped  to  31 
percent.'" 

The  proposed  rule  would  prohibit  the 
sale  and  distribution  of  cigarettes  and 
smokeless  tobacco  products  to 
individuals  younger  than  18.  This 
restriction  parallels  the  age  restrictions 
established  by  almost  all  States. 
Moreover,  it  is  based  on  the  fact  that 
most  people  who  become  regular 
smokers  do  so  at  a  young  age.  For 
instance,  the  lOM  reported  that  the 
average  age  when  people  become 
"daily"  smokers  is  17.7  years." 
According  to  the  National  Household 
Siuveys  on  Drug  Abuse  (1991),  53 
percent  of  people  who  ever  smoked 
became  regular  smokers  by  the  time 
they  were  18  years  old.'^  Further,  82 
percent  of  those  who  had  ever  smoked 
daily  first  tried  a  cigarette  before  the  age 
ofl8.'3 

Available  data  documenting  the 
course  of  a  young  person's  ability  to  quit 
smoking  after  initiating  smoking 
support  the  need  for  an  age  restriction. 
A  study  tracking  students  from  grades  6 
to  12  in  six  Minnesota  communities 
noted  a  "striking  pattern"  that: 

•  *  •  once  students  become  weekly 
smokers,  they  are  unlikely  to  give  up 
cigarettes.  Of  the  students  who  were  current 
smokers,  an  increasing  percentage  remained 
smokers  over  the  years  of  follow-up;  they 
were  either  unable  or  unwilling  to  quit 
smoking.  Of  the  self-reported  quitters,  13%  to 
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46%  returned  to  weekly  omnlring  by  the  next 
year's  measurement  period.'* 

The  study  found  that  "students  who 
smoke  are  incraasiiigly  unlikely  to  quit 
as  they  ^  older."  ■> 

Effectively  prohibiting  sales  to  people 
younger  than  18  years  of  age  will 
therefore  help  reduce  the  number  of 
adolescents  and  youths  who  become 
daily  smokers.  FDA  also  selected  the  age 
limit  of  18  to  be  consistent  with  the 
1992  Alcohol.  Drug  Abuse,  and  Mental 
Health  Administration  (ADAMHA) 
Reorganization  Act  '*  that  conditions 
receipt  of  substance  abuse  grants  on 
States  adopting  laws  prohibiting  the  sale 
and  distribution  of  cigarette  and 
smokeless  tobacco  products  to  minors 
under  age  18.  and  because  the  majority 
of  States  have  set  18  as  the  age  of 
purchase  of  these  products. 

1.  Section  897.10— General 
Responsibilities  of  Manufacturers, 
Distributors,  and  Retailers 

Proposed  897.10  would  describe  the 
general  responsibilities  of 
manufacturers,  distributors,  and 
retailers,  and  would  make 
manufacturers,  distributors,  and 
retailers  responsible  for  ensuring  that 
the  cigarettes  and  smokeless  tobacco 
products  they  manufacture,  label, 
advertise,  package,  sell,  distribute,  or 
othervdse  hold  for  sale  comply  with  all 
the  applicable  regulations  under 
proposed  Part  897. 

2.  Section  897.12— Additional 
Responsibilities  of  Manufacturers 

Proposed  897.12  would  provide  that, 
in  addition  to  its  other  responsibilities, 
each  manufacturer  would  be  responsible 
for  removing  all  self-service  displays, 
violative  advertismg,  labeling,  and  other 
manufacturer-  or  distributor-supplied 
items  fi-om  each  point  of  sale.  l4oposed 
S  897.12(b)  would  require  each 
manufactiuer  to  monitor,  through  visual 
inspection  on  each  visit  to  a  point  of 
sale  (carried  out  in  the  normal  course  of 
the  manufacturer's  business),  to  assure 
the  proper  labeling,  advertising,  and 
distribution  of  its  products.  This 
provision  would  not  create  a  new 
responsibility  or  burden  for  companies 
(typically  the  smaller  ones)  who  do  not 
visit  retail  locations  as  part  of  their 
usual  business  practice.  The  obligation 
to  inspect  exists  only  for  those 
companies  (typically  the  larger  ones)  for 
whom  visits  are  part  of  their  usual 
business  practice. 

Further,  because  there  are  detailed 
contracts  between  the  larger  cigarette 
manufacturers  and  retailers,  proposed 
897.12  should  not  impose  a  significant 
biuden  on  these  manufacturers.  For 
example,  a  Non-Self-Service  Carton 
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Shelf  Plan  for  the  R.  J.  Reynolds  Tobacco 
Co.  specified  that  "  [t]he  height  of  the 
top  shelf  cannot  exosed  72  inches  and 
must  have  a  height  capacity  of  seven 
cartons*  •  *"  and  that  the  cigarette 
display  or  shelves  "  •  •  *  must  be  in 
total  view  of  the  consumer  •  •  *  ••  and 
"  •  *  *  may  not  be  placed  more  than  10 
feet  from  point-of-purchase."  "  Another 
plan,  titled  "R.J.  Reynolds  Tobacco  USA 
Savings  Center  Display  Plan."  created 
six  different  pay  scales  for  retailers;  the 
retailers  would  receive  more  money  if 
they  sold  a  large  volume  of  cigarettes. 
Under  this  plan,  R.J.  Reynolds  would 
also  provide  a  "merchandiser"  to 
display  its  products,  and  the  retailer 
would  agree  to  stock  the  "designated 
RJR  shelf  rows"  "no  less  than  five 
cartons  high,"  and  not  alter  the  shelves 
or  reduce  the  amount  allocated  to  R.J. 
Reynolds  products. '"  In  both  plans,  the 
retailer  also  agreed  to  permit  R.J. 
Reynolds  representatives  to  "plan-o- 
gram.  adjust,  and  divide  its  allocated 
space  as  deemed  necessary"  and  to 
"make  reasonable  audits  of  performance 
and  to  inspect  and  rotate  R.J.R's 
products  in  stores  under  contract."  '• 

Former  sales  representatives  and 
managers  interviewed  by  FDA  stated 
that  manufactiu^rs  keep  extremely 
detailed  records  about  each  retailer. 
Some  records  noted  whether  the  retailer 
should  be  visited  weekly,  biweekly, 
monthly,  etc.;  other  entries  included  the 
types  of  displays  in  the  retailer's 
establishment.  At  least  one  company 
also  gave  portable  computers  to  its 
representatives;  the  data  entered  into 
these  computers  were  downloaded 
nightly  and  sent  to  company 
headquarters.  These  detailed  contracts 
and  records  demonstrate  that  the 
manufacturers  are  heavily  involved  in 
establishing  and  maintaining  retailers' 
displays  and  that  the  proposed  rule's 
requirements  that  each  manufacturer  be 
responsible  for  removing  violative 
advertising,  labeling,  and  self-service 
displays,  and  for  performing  a  visual 
inspection  on  each  subsequent  business 
call  are  both  feasible  and  reasonable. 

3.  Section  897.14— Additional 
Responsibilities  of  Retailers 

Proposed  897.14  would  establish 
additional  responsibilities  for  retailers. 
Proposed  897.14(a)  would  require  the 
retailer  or  the  retailer's  employees  to 
verify  that  people  who  intend  to 
purchase  cigarettes  or  smokeless 
tobacco  products  are  legally  entitled  to 
do  so.  Verification  would  he  by  direct 
visual  inspection  of  each  prospective 
purchaser  and,  if  necessary,  would 
include  the  use  of  a  photographic 
identification  card  with  a  birth  date. 
Examples  of  documents  that  would  be 


acceptable  are  a  driver's  license  or  a 
college  identification  card.  The  proposal 
would  require  an  identification  card 
with  a  picture  and  a  birth  date  because 
such  identification  cards  are  more 
reliable  than  other  forms  of 
identification.  FDA  invites  comment  on 
whether  the  final  rule  should  contain 
more  specific  requirements  concerning 
the  types  of  identification  that  would 
comply  with  this  provision. 

The  agency  has  found  strong  support 
for  the  additional  retailer 
responsibihties  that  this  section  would 
impose.  According  to  a  recent  report 
endorsed  by  26  State  attorneys  general, 
industry  training  films  and  programs 
used  by  retailers  regarding  tobacco  sales 
had  little  or  no  impact  on  preventing 
illegal  sales  to  minors  and,  in  somto 
retail  sectors,  high  employee  turnover 
rates  complicated  training  efforts. 
Moreover,  determining  a  yoimg 
customer's  age  through  visual 
examination  alone  proved  to  be 
difficult.  Thus,  the  attorneys  general 
recommended  requiring  proof  of  age  of 
anyone  who  does  not  appear  to  be  at 
least  26  years  old.^ 

Additionally,  studies  indicate  that 
minors  who  are  able  to  purchase 
cigarettes  and  other  tobacco  products 
fitjm  stores  are  rarely  asked  to  verify 
their  age.  For  example,  in  one  study.  67 
percent  of  minors  (mean  age:  15  years) 
were  asked  no  questions  when  they 
attempted  to  purchase  cigarettes.^'  Store 
cashiers  tried  discouraging  the  minors 
from  buying  cigarettes  in  only  7  percent 
of  the  spot  checks  conducted  by  the 
authors.  In  14  percent  of  the  cases,  the 
cashiers  actually  "encouraged  the 
minor's  purchase  by  offering  matches, 
suggesting  a  cheaper  brand,  or  offering 
to  make  up  the  difference  if  the  minor 
was  'short  on  cash'." 22 

In  another  report,  five  minors  between 
the  ages  of  13  and  16  were  sent  to 
various  locations  to  buy  cigarettes. 
Despite  signs  at  some  locations  that 
prohibited  entry  by  persons  under  the 
age  of  21,  the  minors  were  able  to  buy 
cigarettes,  even  when  they  admitted 
they  were  under  21.  For  smokeless 
tobacco  products,  studies  show  that  half 
of  the  stores  examined  were  willing  to 
sell  smokeless  tobacco  products  to 
minors."  In  contrast,  in  Everett,  WA. 
where  a  local  ordinance  required  proof 
of  age  if  the  prospective  buyer  did  not 
appear  to  be  of  legal  age  to  purchase 
cigarettes,  over  60  percent  of  students 
between  the  ages  of  14  and  17  reported 
being  asked  for  proof  of  age  when  they 
attempted  to  buy  cigarettes,  and  tobacco 
use.  among  14  to  17-year-olds,  declined 
from  25.3  percent  to  19.7  percent 
overall.2* 
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Proposed  §897. 14(b)  would  prevent 
the  retailer  or  an  employee  of  the 
retailer  from  using  any  electronic  or 
mechanical  device  in  providing 
cigarettes  or  smokeless  tobacco  products 
to  the  purchaser.  Requiring  the  retailer's 
employees  to  hand  cigarettes  or 
smokeless  tobacco  products  to 
customers,  after  checking  identification, 
has  the  practical  effect  of  making  access 
to  such  products  more  difficult  for 
young  people. 

Proposed  §  897.14(c)  would  prohibit 
the  retailer  or  an  employee  of  the 
retailer  from  opening  a  cigarette, 
cigarette  tobacco,  or  smokeless  tobacco 
product  package  to  sell  or  distribute  a 
cigarette,  or  cigarettes  (often  referred  to 
as  "singles"  or  "loosies")  or  any 
quantity  of  cigarette  tobacco  or  of  a 
smokeless  tobacco  product  from  that 
package.  The  agency  is  proposing  this 
restriction  because  the  primary  market 
for  "loosies"  is  children  and 
adolescents.  One  California  study  found 
that  101  of  206  stores  sold  single 
cigarettes  to  minors  and  adults,  and 
more  stores  sold  single  cigarettes  to 
minors  than  to  adults."  A  survey  in 
Nashville,  TN,  found  that  one-quarter  of 
the  stores  sold  single  cigarettes. 2* 

Additionally,  the  lOM  noted  that  the 
sale  of  single  cigarettes  is  attractive  to 
children  due  to  the  low  costs,  could 
make  children  more  willing  to 
experiment  with  tobacco  products,  and 
that  single  cigarettes  may  be  easier  for 
children  to  shoplift.^''  Consequently,  the 
lOM  advocated  banning  the -sale  of 
single  cigarettes. 2*  Several  States, 
including  Mississippi,  Oklahoma,  South 
Dakota,  Tennessee,  and  Washington, 
already  restrict  the  sale  of  impackaged 
tobacco  products,  and  a  working  group 
of  State  attomevs  general  recently 
recommended  mat  single  cigarette  sales 
be  prohibited.^ 

4.  Section  897.16 — Conditions  of 
Manufacture,  Sale  and  Distribution 

a.  Restrictions  on  product  names. 
Proposed  897.16(a)  would  prohibit 
prospectively  the  use  of  a  trade  or  brand 
name  for  a  non-tobacco  product  as  the 
trade  or  brand  name  for  a  cigarette  or 
smokeless  tobacco  product.  The  agency 
is  aware  of  three  brands  of  cigarettes 
that  have  used  this  strategy:  Harley- 
Davidson,  Cartier,  and  Yves  SL 
Laurent's  Ritz  cigarettes.  In  the  final 
rule,  the  agency  intends  to  exempt  those 
brands  that  already  use  the  trade  or 
brand  name  of  a  non-tobacco  product. 

This  provision  would  complement  the 
requirements  in  proposed  subpart  D 
(regarding  labeling  and  advertising)  that 
would  reduce  the  appeal  of  cigarettes 
and  smokeless  tobacco  products  to 
people  younger  than  18.  FDA  believes 


that  this  provision  is  necessary  to 
prevent  manufacturers  from 
circiunventing  the  purpose  of  this 
proposed  rule.  As  discussed  elsewhere, 
the  imagery  associated  with  tobacco 
products  is  an  important  factor  in  why 
young  people  smoke.  This  provision 
would  prevent  tobacco  manufacturers 
from  capitalizing  on  the  imagery  of 
other  consiuner  products  by  using  the 
brand  name  of  those  products  for 
tobacco  products. 

b.  Minimum  package  size.  Proposed 
§  897.16(b)  would  make  20  cigarettes  the 
minimum  package  size  for  cigarettes. 
FDA  selected  20  because  the  vast 
majority  of  cigarette  packs  in  the  United 
States  contain  20  cigarettes.  The 
proposal  is  intended  to  preclude  finns 
from  manufacturing  packages  that 
contain  fewer  than  20  cigarettes;  these 
packs,  sometimes  referred  to  as  "kiddie" 
packs,  usually  contain  a  small  niunber 
of  cigarettes,  are  easier  to  conceal,  and 
are  less  expensive  than  full-size  packs. 
(Young  people,  who  generally  have  little 
disposable  income,  can  be  particularly 
sensitive  to  the  price  of  cigarettes  and 
may  choose  not  to  smoke  as  the  price 
increases.3«)  Further,  FDA  is  aware  that 
Lorrilard  Tobacco  Company  is  offering  a 
pack  containing  only  10  cigarettes  of  its 
Newport  brand  for  sale  and  that  another 
firm  is  experimenting  with  single 
cigarettes  packed  in  individual  tubes." 
One  study  showed  that  56.3  percent 
of  all  14  to  15  year  old  adolescent 
smokers  surveyed  in  one  urban  area  of 
Australia  had  purchased  kiddie  packs  in 
the  month  prior  to  the  survey,  compared 
with  only  8.8  percent  of  adult  smokers. 
The  study  concluded,  "If  we  fail  to  take 
strong  action  against  the  well  targeted 
marketing  methods  of  tobacco 
companies  then  the  adolescent  smoking 
rates  recorded  in  this  study  are  likely  to 
remain  high. "'2 

The  Nova  Scotia  Council  on  Smoking 
and  Health  reported  that  49  percent  of 
tobacco  users  in  the  sixth  grade 
purchased  kiddie  packs  of  15 
cigarettes.33  Another  study  of  Australian 
sdioolchildren  reported  that  30  percent 
of  the  12-year  olds  preferred  packages 
containing  15  cigarettes  compared  to  11 
percent  of  the  17-year  olds.'^  The 
Australian  study,  however,  also 
reported  that  older  children  preferred 
cigarette  packages  that  contained  25 
cigarettes.  Consequently,  even  though 
FDA  has  no  evidence  that  firms  intend 
to  market  cigarette  packages  that  contain 
more  than  20  cigarettes,  the  agency 
invites  comment  as  to  whether  proposed 
§  897.16(b)  should  also  state  the 
maximum  package  size  for  cigarettes. 

c.  Impersonal  modes  of  sale.  Proposed 
§  897.16(c)  would  permit  cigarettes  and 
smokeless  tobacco  products  to  be  sold 


only  in  a  direct,  face-to-face  exchange 
between  the  retailer  or  the  retailer's 
employees  and  the  consimier.  The 
proposal  would  prohibit  specifically 
cigarette  vending  machines,  self-service 
displays,  mail-order  sales,  and  mail- 
order redemption  of  coupons. 

i.  Vending  Machines.  Studies  indicate 
that  a  significant  percentage  of 
adolescents  are  able  to  obtain  their 
cigarettes  from  vending  machines  and 
that  such  piu*chases  occur  regardless  of 
locks,  warning  signs,  and  other 
restrictions.  In  1994,  CDC  examined  15 
recent  tobacco  inspection  surveys  to 
investigate  underage  sales  to  minors. 
While  73  percent  of  over-the-counter 
outlets  made  illegal  sales  to  children 
and  adolescents.  96  percent  of  vending 
machine  sales  were  successful.'' 

A  1989  survey  of  10th  grade  students 
in  Minnesota  indicated  that  71  percent 
had  purchased  tobacco  fitjm  vending 
machines.36  Another  1989  report  found 
that,  in  California,  minors  between  the 
ages  of  14  and  16  were  able  to  purchase 
cigarettes  from  vending  machines  100 
percent  of  the  time."  A  1992  study  in 
Minnesota  involving  minors  between 
the  ages  of  12  and  15  reported  a  79 
percent  success  rate  in  purchasing 
cigarettes  from  vending  machines.^ 
Children  in  the  Washington,  D.C.  area. 
New  York,  Colorado,  and  New  Jersey 
who  were  sent  to  purchase  cigarettes 
from  vending  machines  achieved  100 
percent  success  rates.^'  The  1994 
Surgeon  General's  Report  examined 
nine  studies  on  cigarette  purchases  from 
vending  machines  and  found  that 
underage  persons  were  able  to  purchase 
cigarettes  82  to  100  percent  of  the  time, 
with  a  weighted-average  rate  of  88 
percent.*' 

Moreover,  younger  children  use 
vending  machines  to  purchase  cigarettes 
more  often  than  older  adolescents.  A 
study  commissioned  by  the  vending 
machine  industry  revealed  that  22 
percent  of  13-year  olds  who  smoke 
reported  purchasing  cigarettes  from 
vending  machines  "often"  compared 
with  only  2  percent  of  17-year  olds. 
Twenty-two  percent  of  13-  to  17-year- 
olds  who  smoke  report  purchasing 
cigarettes  from  vending  machines 
"often"or  "occasionally."*' 

FDA  is  aware  that  some  jurisdictions 
have  attempted  to  place  locks,  post 
warning  signs,  or  restrict  placement  of 
vending  machines  to  curtail  access  by 
young  people.  These  efforts  have  had 
only  limited  success.  A  1992  report 
examining  vending  machines  in  St. 
Paul,  MN,  indicates  the  limitations  of 
requiring  locking  devices  on  vending 
machines.  Despite  a  1990  city  ordinance 
requiring  locking  devices  on  vending 
machines,  the  rate  of  noncompliance  by 
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merchants  was  34  percent  after  3 
months  and  30  percent  after  1  year.*^ 
Underage  buying  increased  bom  30 
percent  3  months  after  the  ordinance 
had  been  enacted  to  48  percent  after  1 

!rear.«  Further,  in  those  locations  where 
ocking  devices  were  not  placed  on 
vending  machines,  underage  buying  was 
successful  91  percent  of  the  time.^  lie 
study  concluded  that  the  use  of  locking 
devices  on  vending  machines  was  less 
e£fective  than  a  vending  machine  ban. 

In  1994,  CDC  examined  minors' 
access  to  cigarette  vending  machines  in 
Texas.  CDC  noted  that  Texas  law 
requires  cigarette  vending  machine 
owners  to  post  signs  on  their  machines 
stating  that  sales  to  persons  under  the 
age  of  18  are  illegal.  Despite  these  laws, 
minors  between  the  ages  of  15  and  17 
successfully  bought^  cigarettes  from 
vending  machines  98  percent  of  the 
time.'*' 
I      Laws  restricting  placement  of  vending 
machines  also  appear  to  be  ineffective. 
In  one  study,  14-year-old  children  were 
able  to  purchase  cigarettes  from  vending 
machines  77  percent  of  the  time  despite 
State  laws  requiring  the  machines  to  be 
"in  the  immediate  vicinity,  plain  view 
and  control  of  an  employee"  and  to  bear 
signs  concerning  illegal  purchases  by 
minors.**  Six  surveys  conducted  in  bars, 
taverns,  private  clubs,  and  Uquor  stores 
in  five  states  found  that  minors  were 
able  to  successfully  purchase  cigarettes 
in  vending  machines  between  70 
percent  and  100  percent  of  the  time, 
about  the  same  rate  as  elsewhere.*'  In 
these  surveys,  the  sales  rates  for  "adult 
only"  locations  were  similar  to  the  rates 
for  vending  machine  cigarette  sales 
located  elsewhere  in  the  conununities, 
indicating  that  restricting  cigarette 
vending  machines  to  places  such  as  bars 
and  liquor  stores  does  not  serve  as  an 
impediment  to  yoimg  people  buying 
cigarettes.  Additlontuly,  according  to 
the  vending  machine  industry's 
research,  77.5  percent  of  all  cigarette 
vending  machines  are  already  in 
"adult"  areas  such  as  bars,  loimges, 
offices,  college  campuses,  and  industrial 
plants.**  Therefore,  it  is  fikely  that 
restricting  cigarette  vending  machines  to 
these  areas  would  have  a  minimal  effect 
on  reducing  sales  to  young  people. 

Studies  also  have  wown  that  the  use 
of  vending  machines  by  young  people 
appears  to  be  highest  in  those  areas  with 
strong  access  restrictions.  In  Santa  Fe, 
New  Mexico,  where  selling  to  minors 
was  not  against  the  law,  vending 
machines  were  used  18  percent  of  the 
time  by  teen  smokers.**  By  contrast,  in 
Vallejo,  California,  whoe  local 
merchants  were  actively  requiring 
photographic  identification,  a  survey 
found  that  teen  smokers  used  vending 


machines  56  percent  of  the  time 
(thereby  making  vending  machines  the 
most  common  source  of  cigarettes  for 
young  people.»)  Therefore,  if  access 
restrictions  are  imposed  such  as 
requiring  retailers  to  verify  age,  it  is 
likely  that  vending  machines  may 
become  an  even  more  important  source 
of  cigarettes  for  young  people. 

Because  minors,  especially  very 
young  children  who  try  smoking,  rely 
on  vending  machines  to  piuchase 
tobacco  products,  and  because  State  and 
local  laws  restricting  placement  of,  or 
requiring  locking  devices  on,  vending 
machines  appear  to  be  ineffective,  the 
agency  believes  that  the  only  practical 
approach  to  ciulailing  young  people's 
access  to  such  products  is  to  eliminate 
vending  machines  and  other  impersonal 
modes  of  sale.  Moreover,  government 
enforcement  of  vending  machine 
locking  devices  would  entail  a  greater 
regulatory  burden  than  enforcing  a 
complete  ban  because  authorities  would 
need  to  ensure  the  devices  were 
installed  and  operating  properly,  and 
that  store  employees  were  using  them 
correctly." 

Consequently,  proposed  §  897.16(c) 
would  require  retailers  to  hand  the 
product  to  the  consiuner.  This  proposed 
requirement  would  have  the  added 
effect  of  preventing  persons  younger 
than  18  from  evading  the  proposed 
rule's  age  requirement  by  shifting  their 
purchasing  patterns  from  stores  to 
vending  machines  or  mail  orders. 
Further,  the  agency  notes  that  this 
aspect  of  the  proposed  rule  is  consistent 
with  recommendations  fi^m  the  lOM,'^ 
the  Public  Health  Service,'^  a  working 
group  of  State  attorneys  general,'*  and 
findings  by  the  Office  of  the  Inspector 
General,  DHHS." 

Finally,  data  fitim  the  vending 
machine  industry  show  that  cigarettes 
account  for  a  small  and  declining 
portion  of  total  vending  machine 
revenues.'*  Using  industry  data  fitwu 
1993,  calculations  indicate  that  daily 
sales  torn  cigarette  vending  machines 
average  approximately  $10  per 
machine/per  day.''  In  1993,  cigarettes 
comprised  4.7  percent  of  total  vending 
machine  revenues  compared  to  45.5 
percent  in  igeo.**  Between  1992  and 
1993,  vending  machine  revenues  from 
cigarettes  dropped  25  percent."  While 
total  revenues  from  cigarette  vending 
machines  have  been  decreasing, 
revenues  from  most  other  product 
categories  sold  in  vending  machines, 
such  as  juice  and  other  cold  drinks,  rose 
dramatically."  Further,  the  niunber  of 
cigarette  vending  machines  decreased 
significantiy  from  373,800  to  181.755 
b^ween  1988  and  1993.*'  Recognizing 
that  more  and  more  states  and  locaUties 


have  enacted  restrictions  or  bans  on 
cigarette  vending  machines,  machines 
are  being  produced  that  can  be 
converted  to  dispense  other  products.*" 
Furthermore,  according  to  the  National 
Automatic  Merchandising  Association, 
the  association  representing  the  vending 
machine  industry,  virtually  no  new 
shipments  of  cigarette  vending 
machines  have  been  made  since  1990, 
compared  with  32,065  shipments  in 
1976." 

ii.  Self-service  displays.  Proposed    . 
§  897.16(c)  would  also  prohibit  self- 
service  displays.  Self-service  displays 
enable  young  people  to  quickly,  easily, 
and  independently  obtain  tobacco 
products.  This  restriction  is  intended  to 
prevent  young  people  from  helping 
themselves  to  tobacco  products  and  to 
increase  the  direct  interaction  between 
the  sales  clerk  and  the  underage 
customer.  This  restriction  is  also 
consistent  with  tiie  1994  lOM  Report's 
recommendation.  lOM  reviewed  surveys 
of  grade  school  students  in  New  York, 
and  Wisconsin,  and  noted  that  many 
students — over  40  percent  of  daily 
smokers  in  Erie  County,  NY  and  Fond 
du  Lac,  WI— shoplifted  cigarettes  from 
self-service  displays.''*  lOM  found  that 
eliminating  self-service  displays  would 
make  it  more  difficult  for  children  to 
obtain  cigarettes,  especially  if  the 
children  had  to  purchase  the  cigarettes 
from  a  store  clerk  (as  would  be  required 
under  this  proposal).  lOM  further  noted 
that  "placing  the  products  out  of  reach 
reinforces  the  message  that  tobacco' 
products  are  not  in  the  same  class  as 
candy  or  potato  chips." *' 

A  California  study  compared  smoking 
prevalence  among  minors  in  five 
counties  before  and  after  the  institution 
of  ordinances  prohibiting  self-service 
merchandising  (display  and  sale)  and 
requiring  only  vender-assisted  sales. 
The  rate  of  tobacco  sales  to  minors  in 
the  five  counties  dropped  40  to  80 
percent  and  the  decrease  was  still  in 
evidence  2  years  after  the  survey. 
Moreover,  the  study  found  that  the  ban 
on  self-service  significantiy  increased 
the  checking  of  young  purchasers* 
identification  by  retail  clerks  and,  in 
particular,  discouraged  younger 
adolescents  from  attempting  to  buy 
tobacco.** 

iii.  Mail-order  sales.  In  addition  to 
prohibiting  the  sale  of  tobacco  products 
in  vending  machines  and  the  use  of  self- 
service  displays,  proposed  §  897.16(c) 
would  prohibit  mail-order  sales  and 
redemption  of  mail-order  coupons. 
Mail-order  sales  provide  no  face-to-face 
interaction  to  verify  the  age  of  the 
consumer.  The  current  industry  practice 
merely  requires  that  the  customer 
provide  a  birth  date  or  check  a  box  on 
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I*    the  mail-order  card  to  verify,  for 

example,  that  he/she  is  21.  The  agency 
concludes  that  proposed  §  897.16(c) 
would  significantly  reduce  access  to 
cigarettes  and  smokeless  tobacco 
producte  by  persons  younger  than  18. 
The  ban  of  mail-order  sales  is 
recommended  by  the  lOM*'  and  Philip 
Morris  recently  announced  that  it  would 
discontinue  mail-order  sales  in  order  to 
reduce  access  to  young  people.^ 

d.  Free  samples.  Proposed  §  897.16(d) 
would  prohibit  manufacturers, 
distributors,  and  retailers  from 
distributing  free  samples  of  tobacco 
products.  The  agency  is  proposing  this 
restriction  because  many  young  people, 
including  elementary  school  children, 
receive  free  samples.*'  Free  samples  are 
often  distributed  at  "mass  intercept 
locations"  such  as  street  comers  and 
shopping  malls,  and  events  such  as 
music  festivals,  rock  concerts,  and 
baseball  games.  They  have  been 
distributed  at  zoos,  at  bars  and 
restaiuants  where  entertainers  perform 
and  promote  the  product,  and  through 
the  mail.™  Free  samples  give  young 
people  a  "risk-fi«e  and  cost-fiw  way  to 
satisfy  their  curiosity"  about  tobacco 
products  and,  when  distributed  at 
cultural  or  social  events,  may  increase 
social  pressure  on  yovmg  people  to 
accept  and  use  the  free  samples." 
For  smokeless  tobacco  products, 
distribution  of  fr^e  samples  to  young 
people  has  been  a  foundation  of  the 
growth  strategy  of  the  UST  (makers  of 
Skoal.  Copenhagen,  Happy  Days,  and 
other  smokeless  tobacco  products).'^  In 
1992  and  1993,  the  smokeless  tobacco 
industry  spent  nearly  $16  million 
annually  on  the  distribution  of  free 
samples.  The  industry's  largest 
expenditiu*  in  1993  was  on  coupons 
and  retail  value-added  articles  to 
encourage  trial  use  ($32  millionl.'^ 

Despite  industry-imposed  age 
restrictions  on  the  distribution  of 
samples,  underage  persons  are  able  to 
obtain  samples  either  by  lying  about 
their  age  or  by  enlisting  older  friends 
and  relatives  to  obtain  samples  for 
them.''*  The  liue  of  free  samples  can 
also  be  quite  attractive;  one  advertising 
campaign  offering  a  sample  pack  of 
Skoal  Bandits  reportedly  generated 
400,000  responses  in  a  3-month 
period." 

Even  elementary  school  children  are 
able  to  obtain  free  cigarette  samples 
easily.  One  survey  examined  five 
schools  in  Chicago  and  a  sample  of 
students  at  DePaul  University.  Four 
percent  of  the  elementary  school 
students  reported  receiving  fr^e  samples 
of  cigarettes  themselves.  Nearly  half  of 
the  elementary  and  high  school  students 
and  one-quarter  of  the  college  students 
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reported  having  seen  free 
cigarettes  given  to  children  and 
adolescents. "'''  In  another  survey,  one- 
third  of  approximately  500  New  Jersey 
high  school  students  who  were  current 
or  former  smokers  reported  receiving 
free  cigarette  samples  before  the  age  of 
16."" 

The  distribution  of  free  samples  to 
minors  ocous  despite  the  industry's 
voluntary  code  against  distributing 
cigarettes  to  persons  imder  the  age  of  21. 
The  recent  lOM  report  noted  several 
problems  with  the  industry's  voluntary 
code,  stating  that  "distribution  to 
minors  appears  to  be  nearly 
inevitable."  '*  While  the  voluntary  code 
instructs  employees  distributing 
samples  to  ask  for  identification  and  ask 
other  questions  if  they  suspect  a 
potential  recipient  to  be  under  age, 
distribution  of  samples  to  minors  occurs 
anyway  because  the  samplers  are  often 
placed  in  crowded  places  and 
constrained  by  time: 

There  is  a  significant  time  constraint  in 
asking  for  proof  of  age  from  all  young-looking 
individuals  who  solicit  samples,  not  to 
mention  the  time  required  for  the  myriad  of 
other  questions  which  samplers  are 
instructed  to  ask.  Samplers  are  often 
surrounded  on  all  sides  by  those  soliciting 
samples  and  a  dozen  or  more  outstretched 
arms  waiting  (or  grabbing)  for  samples  *  •  • 
those  passing  out  samples  are  usually  quite 
young  themselves.  These  youthful 
distributors  may  lack  the  psychological 
wherewithal  to  request  proof  of  age  and 
refuse  solicitations  from  those  in  their  own 
peer  group.'" 

Consequently,  the  ineffectiveness  of  the 
industry's  voluntary  code  and  the  fact 
that  State  laws  that  ban  or  restrict  the 
distribution  of  fr^e  samples  are  rarely 
enforced  led  lOM  to  recommend 
prohibiting  distribution  of  free  samples 
in  public  places  and  through  the  mail.*' 
The  National  Cancer  Institute  reached  a 
similar  conclusion  in  1991,  and  stated, 
"The  offer  of  free  cigarettes  and 
smokeless  tobacco  products  is 
reminiscent  of  the  drug  pusher  who 
gives  the  first  sample  frw  to  get  his 
customer  hooked."*'  The  proposed  rule 
is  consistent  with  lOM's  and  NCI's 
recommendations. 

C.  Subpart  C— Labels  and  Educational 
Programs 

Proposed  subpart  C  would  provide 
the  established  name  for  cigarettes  and 
smokeless  tobacco  products  that  is 
required  by  sections  502  of  the  act.  In 
addition,  it  would  require  that  cigarette 
and  smokeless  tobacco  manufacturers 
fund  a  national  program  including 
educational  messages  in  order  to  undo 
the  effects  of  young  people's  near 
constant  exposure  to  pro-tobacco 


messages  and,  thus,  to  discourage  young 
people  from  using  cigarettes  and 
smokeless  tobacco  products,  piusuant  to 
sections  201.  502,  and  520(e)  of  the  act. 

1.  Section  897.24 — Established  Names' 
for  Ggarettes  and  Smokeless  Tobacco 
Products 

Proposed  §  897.24  would  provide  the 
"established  name"  for  cigarettes, 
cigarette  tobacco,  and  smokeless  tobacco 
products.  This  provision  is  intended  to 
implement  section  502(e)(2)  of  the  act, 
which  states  that  a  device  shall  be 
deemed  misbranded  if  its  label  fails  to 
display  the  established  name  for  the 
device  "in  type  at  least  half  as  large  as 
that  used  thereon  for  any  proprietary 
name  or  designation  for  such  device," 
Section  502(e)(4)  of  the  act,  in  turn, 
explains  that  the  "established  name"  for 
a  device  is  the  applicable  official  name 
of  the  device  designated  under  section 
508  of  the  act  (21  U.S.C.  358),  the 
official  title  in  a  compendium  if  the 
device  is  recognized  in  an  official 
compendium  but  has  no  official  name, 
or  "any  common  or  usual  name  of  such 
device." 

In  this  case,  no  official  names  have 
been  designated  under  section  508  of 
the  act,  and  no  compendium  provides 
an  established  name  for  these  products. 
Consequently,  proposed  §897.24  would 
consider  "cigarettes,"  "cigarette 
tobacco,"  and  the  common  or  usual 
names  for  smokeless  tobacco  products 
(such  as  "moist  snuff  or  "loose  leaf 
chewing  tobacco")  as  established 
names. 

2.  Section  897.29-Educational  Programs 
Concerning  Cigarettes  and  Smokeless 
Tobacco  Products 

The  Surgeon  General's  1994  Report 
suggested  that  "a  nationwide,  well- 
funded  antismoking  campaign  could 
effectively  counter  the  effects  of 
cigarette  advertising  in  its  currently 
permitted  media  forms."  "2  lOM  also 
recommended  that  "counter-tobacco 
advertisements  should  be  intensified  to 
reverse  the  image  appeal  of  pro-tobacco 
messages,  especially  those  that  appeal  to 
children  and  youths.""^ 

FDA's  proposal  is  consistent  with  the 
Siugeon  General's  and  lOM's  findings. 
Proposed  897.29  would  require  each 
manufact\irer  to  establish  and  maintain 
a  national  public  educational  program, 
including  major  reliance  on  television 
messages,  to  combat  the  effects  of  the 
pervasive  and  positive  imagery  that  has 
for  decades  helped  to  foster  a  youth 
market  for  tobacco  products. 

FDA  based  proposed  897.29,  in  part, 
on  historical  experience.  From  July  1, 
1967  to  December  31, 1970,  the  Federal 
Communications  Commission,  as  part  of 
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the  "Fairness  Doctrine."  required 
broadcasters  to  provide  a  significant 
amount  of  time  for  antismoking 
messages  on  television  and  radio.  Thus, 
one  antismoking  message  appeared  for 
every  three  or  foiu  industry-sponsored, 
prosmoking  advertisements.  This 
amounted  to  approximately  $75  million 
(in  1970  dollars)  in  commercial  air  time 
for  antismoking  messages  annually, 
imtil  a  ban  on  prosmoking 
advertisements  on  television  and  radio 
became  effiective  on  January  1, 1971. 
Thus,  for  several  years,  the  American 
public  was  exposed  to  both  pro-  and 
antismoking  messages. 

Diuing  this  time,  per  capita  cigarette 
consumption  declined  7  percent,  bom 
4.280  in  1967  to  3,985  in  1970.  Most  of 
the  7  percent  decline  (6.2  percent)  was 
attributable  to  the  anti-smoking 
messages.**  This  was  the  first  time  since 
the  early  1930's  that  per  capita 
consumption  declincKl  consecutively  for 
3  years  and  was  one  of  the  largest 
declines  ever  recorded.  Additionally,  a 
study  of  nearly  7,000  adolescents  found 
that  adolescent  smoking  rates  declined 
diuing  this  period.*^  The  greatest 
decline  occurred  in  the  first  year  that 
the  antismoking  messages  appeared.  A 
1972  econometric  analysis  confirmed 
that  the  antismoking  messages  had  up  to 
a  5.6  times  greater  effect  on  cigarette 
consumption  than  promotional  cigarette 
advertising.**  When  the  antismoking 
messages  ended  on  television  and  radio 
(due  to  the  Federally-mandated  ban  on 
advertising  on  television  and  radio, 
thereby  ending  the  application  of  the 
Fairness  Doctrine),  per  capita  cigarette 
consumption  began  to  rise. 

A  similar  experience  occurred  in 
Greece  during  the  late  1970's."  In  an 
effort  to  reduce  cigarette  consumption, 
the  Greek  government  laimched  an 
antismoking  campaign  and,  in  1978, 
banned  cigarette  advertising  on 
television  and  radio.  In  1979,  the  Greek 
Government  intensified  its  antismoking 
^ort  by  adding  television  and  radio 
counter-advertising  as  well  as  a 
community-based  print  education 
campaign.  This  enhanced  campaign 
lasted  2  years  but  was  discontinued 
following  a  change  in  government,  with 
the  ban  on  television  and  radio 
advertising  remaining.  Evaluation  of 
this  experience  revealed  that,  during  the 
counter-advertising  phase,  the  aimual 
increase  in  per  capita  tobacco 
consumption  dropped  to  zero, 
compared  to  the  pre-campaign 
advertising  ban  rate  of  6  percent 
increase  in  consiunption.  When  the 
campaign  ended,  the  annual  rate  of 
increase  in  tobacco  consumption 
quickly  increased  to  earlier  levels.  This 
experience  suggests  that  intensive 


health  education  and  counter- 
advertising  campaigns  can  be  effiective. 
There  have  been  numerous  research 
and  demonstration  projects  evaluating 
the  efliactiveness  of  countor-advertising 
and  mass-media  smoking  cessation 
programs.**  As  the  research  designs 
have  evolved,  more  has  been  learned 
about  which  types  of  programs  are 
effective  and  under  what  conditions. 
Most  recently,  well-evaluated  studies  of 
programs  in  Vermont,  Cahfomia,  and 
elsewhere  suggest  that  mass-media  and 
counter-advertising  campaigns  can  have 
a  sustained  effect  on  both  preventing 
teens  from  starting  to  smoke  and  in 
helping  smokers  quit. 

In  Vermont,  researchers  tested  the 
effect  of  mass-media  and  school  health 
education  programs.**  Students  exposed 
to  both  school  and  media  interventions 
were  35  percent  less  likely  to  have 
smoked  in  the  past  week  than  students 
exposed  only  to  the  school  program,  and 
this  preventive  effect  persisted  for  at 
least  2  years  following  the  completion  of 
the  intervention  program.  The  decrease 
occurred  even  in  students  who  were 
considered  to  be  at  slightly  higher  risk 
of  becoming  smokers  because  of 
demographic  considerations  (lower 
family  income). 

There  have  been  similar  results  in 
helping  smokers  interested  in  quitting. 
In  California,  the  Department  of  Health 
Services  has  been  conducting  a  $26 
million  multi-year  media  campaign  to 
prevent  teens  from  starting  to  smoke 
and  help  adult  smokers  quit.  In  a 
preliminary  study  of  the  campaign's 
effectiveness,  researchers  found  that  the 
state  media  campaign  "had  a  negative 
impact  on  cigarette  consumption,  while 
industry  advertising  had  a  positive 
impact  on  cigarette  consumption."  The 
authors  concluded  that  "(tjhis  suggests, 
as  one  would  expect,  that  increasing 
state  media  expenditures  and  decreasing 
industry  advertising  are  both  effective 
ways  to  deter  smoking."*  According  to 
a  recent  evaluation,  the  media 
campaign's  advertisements  directly 
influenced  7  percent  (33,000)  of 
Cahfomians  who  quit  smoking  in  1990 
to  1991,  and  contributed  to  the  quitting 
of  another  173,000."  The  California 
media  program  has  also  resulted  in  high 
levels  of  awareness  among  young 
people,'^  and  may  have  contributed  to 
stopping  the  rise  in  teen  smoking  that 
had  been  occurring  in  California  prior  to 
the  campaign.'^ 

FDA  has  proposed  general  criteria  in 
the  codified  language.  Hie  following 
describes  one  set  of  requirements  for 
such  a  program  that  the  agency  is 
considering  requiring  in  a  final  rule. 
FDA  is  soliciting  comments  on  whether 
the  described  program  would 


accomplish  the  goal  of  creating  an 
effective  national  program  that  would 
correct  and  combat  the  effects  of  the 
pervasive  positive  imagery  in 
advertising  and,  thus,  help  reduce 
young  people's  use  of  tobacco  products 
or  whether  additional  or  different 
requirements  would  be  preferable.  The 
program  would  be  national  in  scope  and 
could  require  that  the  companies 
purchase  certain  times  and  places  on 
television  programming  (referred  to  in 
the  industry  as  a  "buy").  For  example, 
a  television  buy  could:  (1)  Devote  at 
least  80  percent  of  its  resources  to 
television  messages,  both  on  network 
and  on  cable  television,  during  prime 
time  hours  (between  the  hours  of  8  p.m. 
and  11  p.m.),  early  fringe  time  (between 
the  houre  of  4  p.m.  and  6  p.m.),  and 
access  time  (time  that  is  allocated  to 
local  broadcasting  stations);  (2)  be 
directed  to  persons  between  the  ages  of 
12  and  17  years;  and  (3)  be  national  in 
scope.  Moreover,  the  buy  could  include 
advertising  time  in  at  least  50  percent  of 
television  programs  rated  by  a  national 
rating  service  as  being  in  the  top  20  for 
persons  between  the  ages  of  12  and  17 
and  corresponding  to  the  demographic 
profile  of  underage  tobacco  users  by 
gender,  racial,  and  ethnic 
characteristics,  and  the  remaining 
percentage  in  programs  with  either  high 
concentration  or  high  coverage  to  young 
people.  The  buy  could  ensure  that  the 
manufacturer  reach  an  average  of  70  to 
90  percent  of  all  persons  between  the 
ages  of  12  and  17  years  five  to  seven 
times  per  4-week  period.  (The  4-week 
period  is  often  referred  to  as  a  "flight.") 
Such  requirements  would  help  to 
ensure  that  the  educational  messages 
reach  large  numbers  of  young  people 
and  are  consistent  with  the  way  in 
which  advertising  is  typically 
purchased.  In  addition,  to  ensure  that 
the  messages  change  over  time  and 
remain  novel  and  of  interest  to  young 
people,  each  message  could  be  limitwi 
in  use  so  that  each  message  would  be 
presented  no  more  than  15  times  per 
quarter  to  the  top  two-fifths  (referred  to 
as  top  two  quintiles)  of  television 
viewers  between  the  ages  of  12  and  17 
and  who  watch  the  most  television. 

The  industry  members  could  select 
from  a  variety  of  messages  maintained 
by  FDA.  FDA  could  collect  and 
maintain  a  file  of  messages  developed 
by  states  with  active  tobacco  control 
programs  (such  as  CaUfomia  and 
Massachusetts),  frt>m  voluntary  health 
organizations  (as  was  done  by 
broadcasters  during  the  Fairness 
Doctrine  period),  and  from  other 
appropriate  soiut:es,  including  messages 
developed  and  submitted  by  the  tobacco 
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companies.  FDA  could  deterniine  which 
messages  would  be  appropriate  in 
consultation  with  other  entities  and 
offices  within  the  Department  of  Health 
and  Human  Services,  such  as  CDC's 
Office  on  Smoking  and  Health;  with 
other  federal  agencies  with  expertise  in 
consimier  behavior  and  marketing,  such 
as  the  Federal  Trade  Commission;  and 
with  consultants  and  contractors  who 
are  expert  in  commimications  theory 
and  practice.  FDA,  in  consultation  with 
other  federal  agencies  and  other  experts, 
could  review  the  messages  to  ensure 
that  their  language  and  imagery  are 
effective  with  12-  to  17-year  olds.  Each 
message  would  be  evaluated  to 
determine  if  it  were  designed  to 
influence  those  beliefs  and  attitudes  of 
12-  to  17-  year  olds  that  are  most  likely 
to  affect  the  initial  decision  to  smoke  (or 
to  start  using  smokeless  tobacco 
products),  the  decision  to  continue 
smoking  (or  continue  to  use  smokeless 
tobacco  products),  and/or  the  decision 
to  quit.  Examples  of  appropriate 
messages  include  those  addressing 
addiction,  weight  control,  effective  ways 
to  refuse  a  cigarette  and  other  social 
influences  that  are  related  to  youth 
smoking. 

Moreover,  an  appropriate  educational 
program  could  require  each 
manufacturer  to  submit,  on  a  quarterly 
basis,  analyses  of  every  television  buy 
by  time  period  on  network  television 
(referred  to  as  "day  part"),  cable,  and 
other  media,  prepared  and  executed  by 
the  party  or  parties  responsible  for  the 
advertising.  This  requirement  could 
fulfill  the  manufacturer's  responsibility 
to  report  on  the  effectiveness  of  the 
program. 

hi  addition,  each  manufacturer  could 
conduct  tracking  studies  of  persons 
between  the  ages  of  12  and  17.  This 
would  enable  the  manufacturers  to 
determine  how  effective  their 
educational  programs  and  buys  were. 
The  studies  could  be  performed  twice 
per  year  and  would  need  to  meet 
recognized  industry  standards  for 
tracking  studies,  such  as  measuring 
recall  and  recognition  of  the  televised 
messages.  These  studies  could  be  given 
to  FDA,  which  could  review  the  results 
of  the  industry's  testing  in  consultation 
with  other  experts  as  needed,  in  order 
to  help  the  agency  refine  its  selection 
criteria  for  messages. 

Finally,  the  remaining  20  percent  of 
the  messages  could  be  placed  in  other 
media,  with  emphasis  on  radio  and 
outdoor  advertising.  Consideration 
should  be  given  to  ensuring  that  these 
messages  appear  in  media  that  are 
heavily  used  by  young  people. 

Under  proposed  §  897.29,  each 
manufacturer  would  devote  an  amount 


of  money  to  the  corrective  educational 
program  proportionate  to  its  share  of  the 
total  advertising  and  promotional 
expenditures  of  the  cigarette  and 
smokeless  tobacco  industry.  Thus,  a 
company  whose  expenditures  equal  40 
percent  of  total  industry  expenditures 
would  be  required  to  aUocate  an  amount 
equal  to  40  percent  of  the  total  monies 
required.  The  agency  calculated  the 
amount  of  money  that  would  be 
allocated  to  the  initial  corrective 
educational  program  by  looking  at  the 
period  of  time  when  the  Fairness 
Doctrine  was  in  effect.  It  was  estimated 
that,  at  that  time,  approximately  $75 
million  a  year  in  air  time  was  provided 
by  broadcasters  for  anti-smoking 
messages,  which  translates  to  $290 
milUon  in  1994  dollars.  In  order  to 
ensure  an  effective  program,  the  agency 
is  proposing  that  approximately  half 
that  amount,  or  $150  million  a  year,  be 
allocated  initially.  Under  this  proposal, 
the  agency  could  determine  each 
manufacturer's  proportionate  share  of 
the  overall  advertising  and  promotional 
expenditures  of  the  cigarette  or 
smokeless  tobacco  industry  by  referring 
to  the  most  recent  figures  reported  to  the 
FTC  under  the  Cigarette  Act  or  the 
Smokeless  Act.  This  provision  is 
intended  to  ensure  that  the  corrective 
educational  programs  are  adequately 
funded  in  proportion  to  each 
manufacturer's  overall  reported 
advertising  and  promotion  expenses. 

D.  Subpart  D— Labeling  and  Advertising 

1.  Introduction 

Proposed  subpart  D  would  establish 
certain  requirements  for  cigarette  and 
smokeless  tobacco  product  labeling 
(excluding  product  labels)  and 
advertising  pursuant  to  sections  520(e), 
502(q),  and  502(r)  of  the  act.  The 
proposal  would  apply  similar 
requirements  to  labeling  and  advertising 
in  print  media  because  both  are  used  to 
convey  information  about  the  product; 
to  promote  consumer  awareness, 
interest,  and  desire;  to  change  or  shape 
consumer  attitudes  and  images  about 
the  product;  and/or  to  promote  good 
will  for  the  product.  Therefore,  FDA  has 
decided  to  place  the  labeling  provisions 
with  the  advertising  requirements  rather 
than  place  the  labeling  provisions  with 
those  pertaining  to  product  labels. 

Regulating  cigarette  and  smokeless 
tobacco  product  labeling  and 
advertising  is  essen!ial  to  decrease 
young  people's  use  of  tohacco  products. 
Proposed  subpart  D  would  preserve  the 
informational  component  of  labeling 
and  advertising  while  decreasing  their 
appeal  to  children  and  adolescents. 


Briefly,  the  proposed  regulations 
would  require  that  advertising  in  any 
publication  with  a  youth  readership  of 
more  than  15  percent  (youth  being 
defined  as  imder  18)  or  more  than  2 
million  children  and  adolescents  under 
18  be  limited  to  a  text-only  format  in 
black  and  white.  Advertising  in  any 
publication  that  is  read  primarily  by 
adults  would  be  permitted  to  continue 
to  use  imagery  and  color.  Pursuant  to 
section  502(r),  the  proposed  regulations 
would  require  that  cigarette  advertising 
contain  a  statement  of  the  product's 
established  name,  intended  use,  and  a 
brief  statement  regarding  relevant 
warnings,  precautions,  side  effects,  and 
contradictions.  In  addition,  brand 
identifiable  non-tobacco  items,  such  as 
hats  and  tee  shirts,  and  brand 
identifiable  sponsorship  of  events,  such 
as  the  Virginia  Slims  Tennis 
Tournament  or  a  sponsored  event  using 
a  tobacco  product  logo  or  symbol, 
would  be  prohibited. 

Section  201  (m)  of  the  act  (21  U.S.C. 
321(m))  defines  "labeling"  as  "all  labels 
and  other  written,  printed,  or  graphic 
matter"  that  are  on  an  article  or  its 
containers  or  wrappers,  or 
"accompanying  such  article."  In 
interpreting  the  phrase  "accompanying 
such  article,"  the  Supreme  Court  has 
held  that  it  is  not  necessary  for  the 
labeling  to  physically  accompany  the 
product  (see  Kordel  v.  United  States, 
338  U.S.  345.  350  (1948)).  Thus,  labeling 
includes  traditional  promotional  items, 
such  as  booklets,  calendars,  movies, 
etc.,  and  also  less  obvious  types  of 
labeling,  such  as  clocks,  coffee  mugs, 
desktop  toys,  and  even  tee  shirts.''*  FDA 
would,  therefore,  consider  non-tobacco 
items  distributed  by  cigarette  and 
smokeless  tobacco  companies  with  the 
product's  brand  name  or  product 
identification  printed  on  them  (e.g.,  tee 
shirts,  hats,  pens,  golf  tees)  to  be 
"labeling,"  and  these  would  be 
prohibited. 

Subpart  D  is  based,  in  part,  on  the 
recommendations  of  major  U.S.  and 
world  health  organizations  and  on 
current  efforts  by  other  countries  to 
reduce  tobacco  use.  These  organizations 
and  countries  support  advertising 
restrictions  as  an  essential  part  of  any 
comprehensive  program  to  reduce  or 
eliminate  smoking  by  young  people. 
The  American  Medical  Association, 
American  Heart  Association,  American 
Cancer  Society.  American  Lung 
Association.  American  Academy  of 
Family  Physicians,  the  World  Health 
Assembly,  and  the  World  Health 
Organization  have  recommended 
restrictions  on  advertising  and 
promotion  including  a  total  ban  of  all 
promotional  and  advertising  activities." 
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Additionally,  the  recent  lOM  report 
recommended  that,  to  ensure  that  one 
dear  message  about  the  health  risks  of 
tobacco  use  is  disseminated,  the 
government  should  see  to  it  that  the 
"contradictory  message  [minimizing  the 
risk]  now  conveyed  by  the  tobacco 
industry"is  stopped.**  The  report 
recommended  many  restrictions  that  are 
similar  to  those  in  the  proposed  rule. 
For  example,  the  report  recommended 
that  advertising  either  be  banned 
entirely  or  restricted  to  a  text-only 
format.*^  The  lOM  said  that  such  an 
approach  would  "eliminate  all  the 
images  that  imply  that  tobacco  use  is 
beneficial  and  make  it  attractive,  and 
that  encourage  young  people  to  use 
tobacco  products."** 

The  proposed  labeling  and  advertising 
regulations  are  also  based  upon 
numerous  studies  and  reports.  The  first 
and  most  compelling  piece  of  evidence 
supporting  restrictions  on  cigarette  and 
smokeless  tobacco  product  labeling, 
advertising,  and  promotion  is  that  these 
products  are  among  the  most  heavily 
advertised  products  in  America. 
Between  1970  (1  year  before  Federal  law 
prohibited  cigarette  advertisements  on 
television  and  radio)  and  1993,  cigarette 
advertising  and  promotional 
expenditures  increased  from  $361 
million  to  $6  billion,  a  1,562  percent 
increase.**  These  messages  were 
disseminated  in  print  media,  on 
billboards,  at  point  of  sale,  by  direct 
mail,  on  specialty  items  (hats,  tee  shirts, 
lighters),  at  concerts  and  sporting 
events,  in  direct  mail  solicitations,  as 
sponsorships  on  television,  and  in  other 
media.  FDA  is  concerned  that  the 
amount  of  advertising,  its  attractive 
imagery,  and  the  fact  that  it  appears  in 
So  many  forums,  overwhelms  the 
government's  health  messages. 

Advertising  and  promotion  of 
smokeless  tobacco  products,  although  a 
much  smaller  market  than  cigarettes, 
also  increased  over  the  years.  The 
largest  increase  in  advertising 
expenditures  for  smokeless  tobacco 
products  ocoured  for  moist  snuff. 
U.S.Tobacco  (UST),  the  market  leader  in 
moist  snuff,  increased  its  television 
advertising  expenditures  from  $800,000 
in  1972  to  $4.6  million  in  1984,'«'  an 
increase  of  485  percent.  By  1993,  total 
advertising  and  promotional 
expenditures  for  smokeless  tobacco 
products  exceeded  $119  million.  This 
increase  was  largely  attributable  to  the 
advertising  of  moist  snuff  ($71.4 
million). '0'  "This  increase  in 
expenditures  corresponds  to  the  grovtrth 
of  the  moist  snuff  portion  of  the 
smokeless  tobacco  market,  from  36 
milUon  pounds  in  1986  to  50  million 
poimds  in  1993.  All  other  segments  of 


the  smokeless  tobacco  market  declined 
during  that  period. '^^ 

In  addition  to  spending  large  amounts 
on  advertising,  the  cigarette  and 
smokeless  tobacco  product  industries 
have  disseminated  a  variety  of 
advertising  and  promotional  messages 
that  have  had  an  enormous  impact  upon 
young  people's  attitudes  towaitls 
smoking.  In  summarizing  its  analysis  of 
the  industry's  advertising  practices, 
lOM  stated: 

The  images  typically  associated  with 
advertising  and  promotion  convey  the 
message  that  tobacco  use  is  a  desirable, 
socially  approved,  safe  and  healthful,  and 
widely  practiced  behavior  among  young 
adults,  whom  children  and  youths  want  to 
emulate.  As  a  result,  tobacco  advertising  and 
promotion  undoubtedly  contribute  to  the 
multiple  and  convergent  psychosocial 
influences  that  lead  children  and  youths  to 
begin  using  these  products  and  become 
addicted  to  them. 'OJ 

The  pervasiveness  and  magnitude  of 
the  labeling  and  advertising  for  these 
products  create  an  atmosphere  of 
"friendly  familiarity"  '"*  that  affects  and 
shapes  a  young  person's  views  towards 
tobacco  products.  Thus,  FDA's  decision 
to  propose  stringent  regulations  for 
labeling  and  advertising  is  based  upon 
compelling  evidence  that  advertising 
and  labehng  play  an  important  role  in 
shaping  a  young  person's  attitude 
towards,  and  willingness  to  experiment 
with,  cigarettes  and  smokeless  tobacco 
products. 

2.  Advertising,  LabeUng,  and 
Adolescents 

Products  may  be  advertised  and 
promoted  for  their  symbolic  or  fanciful 
attributes.  Advertising  utilizing  this 
technique  tries  to  convey  that 
consumption  of  the  product  will 
enhance  the  user's  self  image  '°*  or 
image  in  the  community.  Consumers 
purdiasing  products  for  these  symbolic 
attributes  hope  to  acquire  the  image  as 
well  as  the  product  itself.'*^  This 
psychosocial  consumer  phenomenon  is 
particularly  descriptive  of  adolescent 
consumer  behavior.  As  one  consumer 
psychologist  remarked: 

[adolescence]  create[s]  a  lot  of  uncertainty 
about  the  self,  and  the  need  to  Iwlong  and  to 
find  one's  unique  identity  as  a  person 
becomes  extremely  important  At  this  age, 
choices  of  activities,  hiends,  and 
"looks"often  are  crucial  to  social  acceptance. 
Teens  actively  search  for  cues  from  their 
peers  and  from  advertising  for  the  "righf'way 
to  look  and  behave.*  *  *  Teens  use  products 
to  express  their  identities,  to  explore  the 
world  and  their  new-found  freedoms  in  it, 
and  also  to  rebel  against  the  authority  of  their 
parents  and  other  socializing  agents. 
Consumers  in  this  age  sub-culture  have  a 
number  of  needs,  including  experimentation, 


belonging,  independence,  responsibility,  and 
approval  from  others.  Product  usage  is  a 
significant  medium  to  express  these  needs. '"^ 

For  example,  adolescent  males  often 
use  "such  'macho'  products  as  cars, 
clothing,  and  cologne  to  bolster 
developing  and  fragile  mascuhne  self- 
concepts."  '0* 

Adolescents  view  cigarettes  as  a 
sjmibol  to  be  used  in  helping  to  create 
a  desired  self  image  and  to 
communicate  that  image  to  others. 
Cigarette  advertising  reinforces  this 
symbolism  and  finks  smoking  to 
success,  social  acceptance, 
sophistication,  and  a  desirable  lifestyle. 
The  rugged  and  masculine  Marlboro 
Man  conveying,  in  the  words  of  the 
Chief  Executive  Officer  and  President  of 
Philip  Morris,  "elements  of  adventure, 
freedom,  being  in  charge  of  your  own 
destiny,"  "»  and  the  cool  Joe  Camel, 
giving  humorous  dating  tips,  provide 
imagery  that  adolescents  can  accept  as 
identifying  badges.  Not  surprisingly, 
these  brands  are  among  the  most 
popular  with  young  people.  One 
Canadian  tobacco  company  described 
its  "masculine "targeting  in  these  words: 

Since  1971,  |lhe  company's]  marketing 
strategy  has  been  to  position  [a  cigarette 
brand]  as  a  "masculine  trademark  for  young 
males."  It  has  been  our  belief  that  lifestyle 
imagery  conveying  a  feeling  of 
independence/freedom  should  be  used  to 
trigger  the  desire  for  individuality  usually 
feltby  maturing  youngjnales."" 

Advertising  for  cigarette  brands 
targeted  to  women  have  proven 
successful  in  attracting  young  female 
smokers.  One  study  correlated  trends  in 
rising  smoking  initiation  rates  among 
girls  with  the  introduction  of  several 
brands  targeted  at  women.  Some  of 
these  campaigns  utilized  themes 
thought  to  be  appealing  to  women  (e.g. 
liberation  and  feminism,  images  of 
slimness  and  sophistication).  The 
advertising  campaigns  preceded  a  rapid 
increase  in  smoking  initiation  rates 
among  girls  under  18  that  was  not 
accompanied  by  any  increase  in 
smoking  rates  for  women,  boys,  or  men. 

Thus,  advertising  can  play  an 
important  role  in  a  youth's  decision  to 
use  tobacco.  Many  researchers, 
including  those  within  the  cigarette 
industry,  have  advanced  a  stage-based 
model  of  smoking  uptake. ' ' '  The  first, 
preparatory  stage  is  when  a  child  or 
adolescent  starts  forming  his  or  her 
attitudes  and  beUefs  about  smoking,  and 
sees  smoking  as  a  coping  mechanism,  as 
a  badge  of  maturity,  as  a  way  to  enter 
a  new  i>eer  group,  or  as  a  means  to 
display  independence.  "^  During  this 
stage,  pervasive  advertising  imagery  that 
glamorizes  tobacco  use  may  be  an 
important  factor  in  shaping  beUefs.  The 
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middle,  trying  and  experimenting  stages 
ocair  when  the  first  cigarette  is  smoked, 
often  at  the  urging  of  a  peer,  and 
becomes  repeated  but  irregular.  It  is 
important  to  note  that  those  who 
experiment  often,  or  begin  smoking  at 
an  early  age,  are  much  more  likely  to 
become  regular  smokers."'  Therefore, 
age  of  initiation  is  important. 

The  final  stage,  nicotine  dependence 
and  addiction,  is  characterized  by  a 
physiological  need  for  nicotine.  At  this 
stage,  the  adolescent  develops  a 
tolerance  for  nicotine  and  can 
experience  withdrawal  symptoms  (such 
as  dysphoric  or  depressed  mood, 
insomnia,  irritability,  fiiistration  or 
anger,  anxiety,  and  difficulty 
concentrating)  if  he  or  she  attempts  to 
quit.  However,  of  those  who  try  to  quit, 
few  succeed  without  help,  and  there  is 
a  high  probability  of  relapse."* 

In  the  early  stages  of  smoking,  i.e.,  at 
initiation,  psychosocial  factors  are 
decisive,  and  those  factors  are  most 
often  capitaUzed  on  in  the  themes  used 
in  tobacco  product  advertising.  In  the 
final  stage,  as  smoking  takes  hold, 
physiological  factors  (and  even  health 
concerns)  dominate.  A  document 
prepared  by  Imperial  Tobacco  Ltd. 
stated: 

At  a  younger  age.  taste  requirements  and 
satisfaction  in  a  cigarette  are  thought  to  play 
a  secondary  role  to  the  social  requirements. 
Therefore  taste,  until  a  certain  nicotine 
dependence  has  been  developed,  is 
somewhat  less  important  than  other 
things.'" 

Many  behavioral  and  personal 
characteristics  influence  an  adolescent's 
decision  to  use  cigarettes  or  smokeless 
tobacco  products,  including: 
rebelliousness;  risk-taking  personality; 
use  of  other  legal  or  illegal  drugs;  belief 
in  the  perceived  utility  of  smoking  (to 
cope  with  stress,  control  weight,  or 
improve  one's  self-image);  low  self- 
esteem  or  depression;  disbelief  of  or 
discounting  health  risks;  and  poor 
academic  achievement."*  Cognitive 
factors  specific  to  children  and 
adolescents  also  play  a  role  in  the  early 
decision  to  smoke.  Children  and 
adolescents  often  focus  on  present 
needs  and  concerns,  and  ignore  risks 
that  might  exist  in  the  future.  They 
exhibit  a  sense  of  personal  - 
invxilnerability  that  permits  them  to  act 
as  if  they  were  immortal. '  '"^  Tobacco 
advertising  plays  on  these  feelings  and 
exploits  these  adolescent 
vulnerabilities.  As  one  report,  created 
for  a  Canadian  cigarette  company, 
stated: 

Starters  no  longer  disbelieve  the  dangers  of 
smoking,  but  they  almost  universally  assume 
these  risks  will  not  apply  to  themselves 


because  they  will  not  become  addicted.  Once 
addiction  does  take  place,  it  becomes 
necessary  for  the  smoker  to  make  peace  with 
the  accepted  hazards.  This  is  done  by  a  wide 
range  of  rationalizations.'  ■* 

3.  Industry's  Marketing  Practices 

Industry  documents  indicate  that 
cigarette  manufacturers  have  conducted 
extensive  research  on  smoking  behavior 
and  attitudes  in  yoimg  people  and  how 
advertisements  should  be  made  to 
appeal  to  young  people.  Documents 
from  Philip  Morris'  files  indicate  that 
the  company  did,  at  least  on  one 
occasion,  conduct  research  about  the 
smoking  habits  of  young  people, 
questioning  people  in  Iowa,  including 
teen-agers  as  young  as  14."'  More 
specifically,  research  conducted  for  a 
Canadian  affiliate  of  one  U.S.  cigarette 
firm  focused  on  the  need  to  attract 
yoimg  consumers,  stating: 

Ads  for  teenagers  must  be  denoted  by  a 
lack  of  artificiality,  and  a  sense  of  honesty. 
Attempts  at  use  of  celebrities  ***do  not  seem 
to  really  click.  If  freedom  from  pressure  and 
authority  can  also  be  communicated,  so 
much  the  better.'^ 

Research  conducted  by  an  American 
cigarette  firm,  and  confirmed  by  other 
tobacco  companies,  revealed  another 
significant  behavior:  most  smokers 
continue  to  purchase  the  brand  they 
smoked  when  they  became  regular 
smokers.  Brand  loyalty  is  seen  in  many 
consumer  products  (such  as  toothpaste, 
coffee,  and  automobiles)  but  is 
particularly  strong  for  tobacco  products. 
A  1989  "Wall  Street  Joumal"article 
showed  cigarettes  as  having  the  highest 
percentage  of  brand  loyalty  among 
consumers  of  any  consumer  product,  at 
71  percent. '2' 

Knowledge  about  brand  loyalty 
among  cigarette  smokers,  coupled  with 
the  fact  that  most  smokers  began 
smoking  before  the  age  of  18,  may 
explain  why  cigarette  manufacturers 
have  focused  advertising  and 
promotional  efforts  on  younger  people. 
R.J.  Reynolds  devised  what  it  called  a 
"Young  Adult  Smokers"  ("YAS") 
program  that  was  apparently  designed 
to  appeal  specifically  to  young  smokers, 
18  to.  24  year  olds,  and  more  narrowly 
to  18  to  20  year  olds.  An  element  of  that 
program,  known  as  FUBYAS,  an 
acronym  for  First  Usual  Brand  Yoimg 
Adult  Smokers,  captured  the  concept 
that  a  smoker's  first  regular  brand  is  the 
brand  a  smoker  will  stay  with  for  years. 
This  program  featured  the  use  of 
promotional  items,  such  as  hats  and  tee 
shirts  bearing  the  Camel  brand  name, 
the  cartoon  Joe  Camel,  and  imagery,  that 
appealed  to  young  people.  Although 
these  programs  were  ostensibly  directed 
at  people  between  the  ages  of  18  and  24, 


company  memoranda  suggest  that  the 
target  population  included  high  school 
students.  For  example,  on  January  10, 
1990,  a  manager  in  Sarasota,  Florida, 
issued  a  memorandum  asking  cigarette 
sales  representatives  to  identify  stores: 

*  •  *  that  are  heavily  frequented  by  young 
adult  shoppers.  These  stores  can  be  in  close 
proximity  to  colleges  1,1  high  schools  or  areas 
where  there  are  a  large  number  of  young 
adults  (who)  frequent  the  store.'" 

On  May  3, 1990,  when  the  "Wall 
Street  Journal"  published  this 
memorandum,  the  cigarette  firm  stated 
that  the  memorandum  was  a  "mistake" 
and  violated  company  policy  by 
targeting  high  schools.'" 

Yet,  on  April  5, 1990,  a  manager  in 
Moore,  OK,  issued  a  similar 
memorandum  regarding  the  YAS 
program  asking  sales  and  service 
representatives  to  identify  what  was 
termed  "Retail  Young  Adult  Smoker 
Retailer  Accounts.  "One  criterion  for 
identifying  a  YAS  accoimt  included 
facilities  "located  across  from,  adjacent 
to  are  [sic]  in  the  general  vicinity  of  the 
High  Schools  or  College  Campus 
[sic]."  '2*  This  second  memorandum 
suggests  that  promotions  aimed  at  high 
school  students  were  part  of  the 
company's  marketing  strategy. 

Sales  figures  suggest  that  the  YAS 
program  was  extremely  effective.  Camel 
quickly  became  one  of  the  most  popular 
cigarette  brands  among  people  imder 
age  18.  Prior  to  the  introduction  of  the 
Joe  Camel  campaign.  Camel  cigarettes 
commanded  no  more  than  3  or  4  percent 
of  the  youth  market.  One  year  into  the 
campaign,  the  youth  share  rose  to  8.1 
percent  and  by  1991  it  was  at  least  13 
percent. '25 

While  not  all  advertising  campaigns 
are  so  blatantly  directed  at  juveniles, 
campaigns  using  more  universal  themes 
can  be  as  effective  with  young  people. 
According  to  an  advertising  executive 
with  the  advertising  agency  that  created 
the  Marlboro  cowboy,  "The  Marlboro 
cowboy  dispels  the  myth  that  in  order 
to  attract  young  people,  you've  got  to 
show  young  people."  The  cowboy 
theme  of  independence  can  be 
translated  into  other  venues  that  have 
appeal  for  young  people  and  be  sold  as 
an  appropriate  and  desirable  image. 
Accoreling  to  John  Landry,  the  Philip 
Morris  executive  credited  with 
designing  the  Marlboro  campaign,  the 
Marlboro  theme  sells  because  it  fits 
young  people's  desires.  In  1973,  Philip 
Morris  sponsored  the  Marlboro  Cup  for 
the  first  time.  Landry  recalls  that 
"Secretariat  [the  winning  horse]  became 
a  hero  to  yoimg  people.  Youth  were 
reaching  out  for  something,  and 
someone  they  could  identify  with  *  *  * 
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"Marlboro  Country'  fit  these  desires,  this 
search  people  were  going  through." 
"Somediing  young  people  could 
trust.  "A  candid  appraisal  of  the  purpose 
of  the  Marlboro  theme  was  provided  by 
\he  marketing  director  with  Philip 
Morris  in  Argentina,  "Marlboro  magic- 
people  using  things  with  (the]  Marlboro 
logo  •  *  •  was  projected  to  other 
products  around  it  and  when  those  kids 
who  were  playing  with  Marlboro 
merchandise  5  to  10  years  ago — when 
they  start  smoking  they'll  smoke 
Marlboro." '» 

With  regard  to  smokeless  tobacco 
products,  the  U.S.  Tobacco  Company 
(VST)  successfully  revived  a  declining 
market  by  targeting  young  people, 
especially  yoimg  men,  in  its  promotion 
and  advertising.  In  1970,  the  segment  of 
the  population  with  the  highest  use  of 
these  products  was  men  over  age  50, 
and  young  males  were  among  the 
lowest.  Fifteen  years  later,  there  had 
been  a  10-fold  increase  in  the  use  of 
smokeless  tobacco  products  among 
young  males,  whose  use  was  double  that 
of  men  over  age  50. '^^ 

The  increased  use  of  smokeless 
tobacco  products  by  young  people  was 
precisely  the  objective  of  a  marketing 
strategy  of  UST  set  in  motion  ahnost  30 
years  ago.  In  1968,  officials  at  UST  held 
a  marketing  meeting  where,  according  to 
the  "Wall  Street  Journal,"  the  vice- 
president  for  marketing  said,  "We  must 
sell  the  use  of  tobacco  in  the  mouth  and 
appeal  to  young  people  *  *  *  we  hope 
to  start  a  fad."  '2«  Another  official  who 
attended  the  meeting  was  quoted  as 
saying,  "We  were  looking  for  new 
users— younger  people  who,  by 
reputation,  wouldn't  try  the  old 
products."  '29  When  a  rival  company 
developed  a  smokeless  tobacco  product 
that  9-year-old  children  began  using,  a 
UST  regional  sales  manager  reported  to 
UST's  national  sales  manager  Uiat  the 
product  was  mostly  used  by  children 
and  young  adults  "firom  9  years  old  and 
up"  and  noted  that  this  age  was  "four 
or  five  years  earlier  than  we  have 
reached  them  in  the  past."  '3" 

Responding  to  a  question  years  later 
about  why  so  many  young  males  were 
buying  smokeless  tobacco,  Louis  F. 
Bantle,  then  chairman  of  the  board  of 
UST  said,  "I  think  there  are  a  lot  of 
reasons,  with  one  of  them  being  that  it 
is  very  'macho'." '"  Playing  to  this 
"macho"  perception  of  smokeless 
tobacco  by  young  males,  advertisements 
for  smokeless  tobacco  products  have 
traditionally  used  a  rugged,  masculine 
image  and  have  been  promoted  by  well- 
known  professional  athletes.  UST's 
successful  penetration  into  the  youth 
market  is  indicated  in  a  statement  by 
Mr,  Bantle:  "In  Texas  today,  a  kid 


wouldn't  dare  to  go  to  school,  even  if  he 
doesn't  use  the  product,  without  a  can 
in  his  Levis'."  »M 

UST  distributes  free  samples  of  low 
nicotine-delivery  brands  ofmoist  snuff 
and  instructs  its  representatives  not  to 
distribute  free  samples  of  higher 
nicotine-delivery  brands.  The  low 
nicotine-delivery  brands  also  have  a 
disproportionate  share  of  advertising 
relative  to  their  market  share.  For 
example,  in  1983,  Skoal  Bandits,  a 
starter  brand,  accounted  for  47  percent 
of  UST's  advertising  dollars,  but 
accounted  for  only  2  percent  of  the 
maiket  share  by  weight.  In  contrast, 
Copenhagen,  the  highest  nicotine- 
delivery  brand,  had  only  1  percent  of 
the  advertising  expenditures,  but  50 
percent  of  the  market  share.  This 
advertising  focus  is  indicative  of  UST's 
"graduation  process"  of  starting  new 
smokeless  tobacco  product  users  on  low 
nicotine-delivery  brands  and  having 
them  graduate  to  higher  nicotine- 
delivery  brands  as  a  method  for 
recruiting  new,  younger  users. "3 

Tobacco  companies  deny  any  youth- 
directed  advertising  and  promotion 
activities. '3*  Moreover,  the  industry 
claims  that  advertising  plays  no  role  in 
a  person's  decision  to  start  smoking; 
that  tobacco  advertising  is  designed 
solely  to  capture  brand  share  bom 
competitors  and  maintain  product 
loyalty.  The  industry  further  claims  that 
the  tobacco  market  is  a  "mature"  market 
in  which  awareness  of  the  product  is 
universal  and  overall  demand  is  either 
stable  or  declining.'"  in  a  mature 
market,  the  industry  contends, 
advertising  functions  to  merely  shift 
customers  from  one  brand  to  another, 
but  does  not  act  as  a  stimulus  to  new 
customers  to  enter  the  market. 

One  purpose  of  cigarette  advertising 
may  be  to  encourage  or  discourage 
brand  switching  among  current  tobacco 
users.  Some  experts  believe,  however, 
that  this  same  advertising  encourages 
new  consumers  to  begin  using  these 
products. '36  Tobacco  advertising, 
promotion,  and  marketing,  on  which  the 
industry  spends  over  $6  billion  each 
year,  may  serve  both  purposes  largely 
out  of  market  necessity.  Market 
expansion,  in  the  sense  of  new 
customers  entering  the  market,  must 
occur  to  maintain  total  tobacco  sales 
and  avoid  a  significant  market  decline. 
"ITjhe  cigarette  industry  has  been 
artfully  maintaining  that  cigarette 
advertising  has  nothing  to  do  with  total 
sales  •  •  •  [Tlhis  is  complete  and  utter 
nonsense.  The  industry  Imows  it  is 
nonsense,"  wrote  a  former  cigarette 
advertising  executive. '3'' 

Evidence  indicates  that  acquiring  a 
portion  of  the  "starter"  market. 


overwhelmingly  people  in  thefr  teens,  is 
regarded  by  the  industry  as  essential  to 
a  company's  continuing  economic 
viability.  One  document  acquired  from 
Imperial  Tobacco  Limited  (ITL)  of 
Canada,  a  sister  company  of  the  Brovra 
&  Williamson  Company  in  the  United 
States,  states: 

If  the  last  ten  years  have  taught  us 
anything,  it  is  that  the  industry  is  dominated 
by  the  companies  who  respond  most 
eflectively  to  the  needs  of  younger 
smokers."'** 

To  further  this  goal,  ITL  hired  a 
consulting  research  company  to 
investigate  attitudes  about  smoking 
among  people  aged  15  years  and  older. 
The  purpose  of  the  research,  i.e.,  how 
best  to  recruit  new  smokers,  is  indicated 
in  the  following  statement: 

It  is  no  exaggeration  to  suggest  that  the 
tobacco  industry  is  under  siege.  The  smoker 
base  is  declining,  primarily  as  a  function  of 
successful  quitting.  And  the  characteristics  of 
new  smokers  are  changing  such  that  the 
future  starting  level  may  be  in  question."* 

Similar  attitudinal  research  was  done 
for  R.J.R.-MacDonald,  Inc.,  the  Canadian 
subsidiary  of  R.J.  Reynolds.  '*>  A  report 
entitled  YOUTH  1987  closely  examined 
the  lifestyles  and  value  systems  of 
"young  men  and  women  in  the  15-24 
age  range."  The  report  said  the  research 
would: 

provide  marketers  and  policymakers  with 
an  enriched  understanding  of  the  mores  and 
motives  of  this  important  emerging  adult 
segment  which  can  be  applied  to  better 
decision  making  in  regard  to  products  and 
programs  directed  at  youth.  '*'        ^ 

A  similar  research  objective  was 
described  in  a  1969  research  paper 
presented  to  the  Philip  Morris  Board  of 
Directors.  '"^  The  paper  stated  that  one 
of  its  objectives  was  to  probe  "(wjhy  do 
70  million  Americans  *  •  *  smoke 
despite  parental  admonition,  doctors" 
warnings,  governmental  taxes,  and 
health  agency  propaganda?" '«  The 
paper  continues: 

There  is  general  agreement  on  the  answer 
to  the  first  (question — why  does  one  begin  to 
smoke.)  The  16  to  20-year  old  begins  smoking 
for  psychosocial  reasons.  The  act  of  smoking 
is  symbolic;  it  signifies  adulthood,  he  smokes 
to  enhance  his  image  in  the  eyes  of  his 
peers.'** 

Cigarette  manufacturers  are  also 
aware  of  the  difficulties  young  people 
encounter  when  they  try  to  quit 
smoking.  Studies  prepared  for  a 
Canadian  affiliate  of  a  U.S.  cigarette 
company  state: 

However  intriguing  smoking  was  at  11, 12, 
or  13,  by  the  age  of  16  or  17  many  regretted 
their  use  of  cigarettes  for  health  reasons  and 
because  they  feel  unable  to  stop  smoking 
when  they  want  to.'*^ 
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Another  ckx^ument  declares: 


[T]he  desire  to  quit  seems  to  come  earlier 
now  than  before,  even  prior  to  the  end  of 
high  school.  In  fact,  it  often  seems  to  take 
hold  as  soon  as  the  recent  starter  admits  to 
himself  that  he  is  hooked  on  smoking. 
However,  the  desire  to  quit,  and  actually 
carrying  it  out,  are  two  quite  different  things, 
as  the  would-be  quitter  soon  learns.'** 

Thus,  these  documents  and  reports 
suggest  that  cigarette  manufacturers 
know  that  young  people  are  vital  to 
their  markets  and  that  they  need  to 
develop  advertising  and  other 
promotional  activities  that  appeal  to 
young  people.  They  also  suggest  that 
cigarette  manufacturers  know  that  once 
those  young  people  become  regular 
smokers,  that  they,  like  adult  smokers, 
find  quitting  smoking  to  be  very 
difficult,  and  most  young  people  fail  in 
their  attempts  to  quit. 

4.  Empirical  Research  on  the  Effects  of 
Cigarette  Advertising  Activities  on 
Young  People 

The  1994  Surgeon  General's  Report 
concluded  that  "laj  substantial  and 
growing  body  of  scientific  literature  has 
reported  on  yoimg  people's  awareness  ■ 
of,  and  attitudes  about,  cigarette 
advertising  and  promotional  activities." 
The  report  also  found  that  "(cjonsidered 
together,  these  studies  offer  a 
compelling  argument  for  the  mediated 
relationship  of  cigarette  advertising  and 
adolescent  smoking."  '■*^  The  Surgeon 
General's  Report  and  the  Institute  of 
Medicine's  report  '**  find  that  there  is 
sufficient  evidence  to  conclude  that 
advertising  and  labeling  play  a 
significant  and  important  contributory 
role  in  a  yoimg  person's  decision  to  use 
cigarettes  or  smokeless  tobacco 
products. 

a.  Studies  of  advertising  recall, 
approval  of  advertising,  and  young 
people's  response  to  advertising.  Many 
studies  have  shown  that  young  people 
are  aware  of,  respond  favorably  to,  and 
are  influenced  by  cigarette 
advertising. '**  Even  relatively  young 
children  are  aware  of  cigarette 
advertisements  and  can  recall  salient 
portions.  A  recent  Gallup  survey  found 
that  87  percent  of  adolescents  surveyed 
could  recall  seeing  one  or  more  tobacco 
advertisements  and  that  half  could 
identify  the  brand  name  associated  with 
one  of  four  popular  cigarette  slogans.'**' 
One  study  found  that  over  34  percent  of 
12-  to  13-year-old  California  children 
surveyed  could  name  a  brand  of 
cigarettes  that  was  advertised,  despite 
the  fact  that  Federal  law  bans  cigarette 
and  smokeless  tobacco  product 
advertising  on  both  radio  and  television, 
the  usual  medium  of  information  for 
children  and  adolescents.'" 


Other  studies  show  that  children  who 
smoke  are  more  likely  to  correctly 
identify  cigarette  advertisements  and 
slogans  in  which  the  product  names 
have  been  removed  than  are  non- 
smokers.'"  One  study  surveyed  a  group 
of  U.S.  high  school  students  and  found 
a  positive  relationship  between  smoking 
level  and  cigarette  advertisement 
recognition.  Regular  smokers  recognized 
61.6  percent  of  the  tobacco 
advertisements  while  non-smokers 
recognized  33.2  percent."' 

Another  study  measured  cigarette 
advertising  exposure  among  adolescents 
by  determining  which  magazines  they 
read  and  the  number  of  cigarette 
advertisements  in  each  magazine.  The 
study  foimd  that  two  factors,  advertising 
exposure  and  whether  a  friend  or 
friends  smoked,  were  predictive  of 
smoking  status  or  intention  to  smoke. 
The  au&ors  contended  that  the  findings 
are  consistent  with  the  theory  that 
cigarette  advertising  successfully 
represents,  through  attractive  imagery, 
that  smoking  is  a  facilitator  for  acquiring 
a  desired  characteristic  or  goal.'*'* 

These  studies  raised  the  question  of 
whether  smoking  causes  a  person  to 
recognize  advertisements  or  whether  a 
person's  exposure  to  or  recognition  of 
advertisements  leads  to  smoking  or 
increases  the  likelihood  that  a  person 
will  smoke.  One  study  designed 
specifically  to  address  this  issue  "' 
showed  that  causality  flowed  in  both 
directions:  experimentation  with 
cigarettes  prompted  subjects  to  attend  to 
and  retain  information  from  cigarette 
advertisements  (smoking  status 
determined  whether  the  child  attended 
to  advertising)  and  the  amount  of 
information  retained  by  each  subject 
from  cigarette  advertisements  predicted 
the  subjects'  experimentation  with 
cigarettes  (causality)."* 

Another  study  attempted  to  address 
the  issue  of  causality  by  questioning 
Glasgow  school  children  at  two  different 
times,  1  year  apart.  The  study  asked  640 
Glasgow  children  between  the  ages  of  11 
and  14  about  their  intention  to  smoke 
and  their  recognition  of  cigarette 
advertising.  Children  who  were  more 
inclined  to  smoke  between  the  time 
when  the  two  interviews  were 
conducted  tended  to  be  more  aware  of 
cigarette  advertising  at  the  first 
interview  than  children  who  were  less 
inclined  to  smoke.  The  study  concluded 
that  cigarette  advertising  has 
predisposing,  as  well  as  reinforcing, 
effects  on  cWldren's  attitudes  towards 
smoking  and  their  smoking 
intentions.'" 

Other  studies  relating  children's 
misperceptions  about  the  prevalence  of 
smoking  to  advertising  exposure  and 


smoking  status  have  found  that 
overestimating  smoking  prevalence 
appears  to  be  a  very  strong  predictor  of 
smoking  initiation  and  progression  to 
regular  smoking.'**  The  1994  Surgeon 
General's  Report  foimd  that  yoimg 
people  overestimate  the  prevalence  of 
cigarette  smoking  '*'  and  that 
advertising's  pervasiveness  plays  a  role 
in  this  misconception.  One  unpublished 
study  cited  in  the  Surgeon  General's 
Report  supports  this  finding.  The  study 
fotmd  that  children  in  Los  Angeles 
(where  cigarette  advertising  and 
promotional  campaigns  are  prevalent) 
were  nearly  three  times  more  likely  to 
overestimate  the  prevalence  of  peer 
smoking  than  were  children  in  Helsinki, 
Finland  (where  there  has  been  a  total 
ban  on  advertising  since  1978).'*" 
Moreover,  adolescent  smokers  are  more 
hkely  to  overestimate  the  prevalence 
than  adolescent  non-smokers.'*' 
Overestimating  smoking  prevalence,  as 
well  as  self-reported  expositire  to 
advertising,  have  both  been  positively 
correlated  with  the  intention  to 
smoke.'" 

Additional  evidence  indicates  that 
children  smoke  many  fewer  brands  than 
adults  and  that  their  choices,  unlike 
adults,  are  directly  related  to  the 
amount  and  kind  of  advertising.'"  CDC 
recently  reported  that  86  percent  of 
underage  smokers  who  purchase  their 
own  cigarettes  purchase  one  of  three 
brands:  Marlboro  (60  percent).  Camel 
(13.3  percent)  and  Newport  (12.7 
percent).  "*^  These  three  brands  were 
also  the  three  most  heavily  advertised 
brands  in  1993.'**  While  Marlboro  has 
long  been  the  most  popular  brand 
among  young  people.  Camel's  share  of 
the  youth  market  increased  from  around 
3  percent  to  13.3  percent  as  a  result  of 
the  invigorated  Joe  Camel  campaign. 

Adult  preferences,  on  the  other  nand, 
are  more  dispersed.  The  three  most 
commonly  purchased  brands  among  all 
smokers  (as  measured  by  market  share) 
accounted  for  only  35  percent  of  the 
overall  market  share.  (Camel  had 
approximately  4  percent  of  the  market 
and  its  market  share  did  not  change  as 
a  result  of  the  Joe  Camel  advertising.) 
Furthermore,  the  most  popular  "brand" 
of  cigarette  among  adult  smokers  was  no 
brand  at  all:  39  percent  of  all  cigarettes 
sold  in  the  first  quarter  of  1993  were 
from  the  "price  value  market"  which 
includes  private  label,  generics,  and 
plain-packaged  products.'**  These 
brands  typically  rely  on  little  or  no 
advertising  and  little  or  no  imagery  on 
their  packaging. 

These  studies  present  evidence  that 
advertising  plays  a  significant  role  in 
children's  smoking  behavior.  There  are, 
in  addition,  individual  case  studies  that 
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illustrate  the  profound  effect  that  certain 
cigarette  advertising  campaigns  can 
have  on  the  youth  market. 

b.  The  effect  of  selected  advertising 
campaigns,  which  were  effective  with 
children.  Two  American  studies  and 
one  British  study  analyzed  alleged 
youth-oriented  campaigns  to  determine 
what  effect  they  had  on  the  underage 
market.  One  U.S.  study  examined  the 
effect  on  the  youth  market  of  R.J. 
Reynolds'  advertising  campaign  for 
Camel  brand  cigarettes.  In  the  mid 
1980 's,  R.J.  Reynolds  sought  to  revitalize 
its  Camel  brand  cigarettes.  It  gave  its 
symbol,  the  Camel,  a  new,  more  hip 
personality.  It  transformed  the  symbol 
into  "Joe  Camel,"  an  anthropomorphic 
"spokescamel."  The  campaign  featiured 
Joe  as  a  humorous  figure  in  history,  as 
an  advisor  to  young  adults  with 
"smooth  moves"  and  eventually  as  one 
of  a  gang  of  hip  camels  ("the  hard  pack" 
band  and  the  gang  at  the  watering  hole 
bar).  The  study  analyzed  1990  data  from 
the  California  Tobacco  Survey  which 
consisted  of  a  telephone  survey  of 
24,296  adults  and  5,040  children  under 
the  age  of  18.  The  study  found  that 
teenagers  were  twice  as  likely  as  adults 
to  identify  Camel  cigarettes  as  one  of  the 
two  most  advertised  brands.'*' 

One  study  explored  the  power  of  the 
Joe  Camel  campaign  to  penetrate  the 
youth  market.  The  study  found  that 
children  as  yoimg  as  3  years  old  could 
identify  Joe  Camel  as  a  symbol  for 
smoking.  This  recognition  ranged  from 
30  percent  of  3  year  olds,  to  91  percent 
of  6  year  olds.  In  fact,  the  recognition 
rates  for  Joe  Camel  surpassed  the  rates 
for  certain  children's  products,  cereals, 
computers,  an(iF  network  television 
symbols.!**  A  similar  study  funded  by 
R.J.  Reynolds  found  that  72  percent  of 
6  year  olds  and  52  percent  of  children 
between  the  ages  of  3  and  6  could 
identify  Joe  Camel.  These  rates 
exceeded  the  recognition  rates  for 
Ronald  McDonald,  which  were  62 
percent  of  the  6  year  olds  and  51 
percent  of  children  between  the  ages  of 
3  and  6.i*«  The  higher  recognition  rates 
for  Joe  Camel  are  remarkable  because, 
unlike  Ronald  McDonald  who  appears 
in  television  commercials  during 
children's  viewing  hours.  Federal  law 
prohibits  cigarette  advertisements  on 
television. 

Data  collected  by  researchers  for  the 
State  of  California  found  that  in  1990, 
23.1  percent  of  the  under  age  18  market 
in  California  purchased  Camel  as  their 
brand.  This  represented  a  230  percent 
increase  over  its  pre-"Joe  Camel"  1986 
rate.  The  same  growth  rate  did  not  occur 
for  adults.''"  Nationally,  Camel  had  less 
than  3  percent  of  the  youth  market 
before  the  brand  was  repositioned  in 


1988  and  Joe  Camel  was  introduced."' 
By  1989,  Camel's  share  of  the  youth 
market  had  risen  to  8.1  percent,!'^  and 
by  1992. 13  to  16  percent. "3  During  this 
same  period.  Camel's  share  of  the  adult 
market  barely  moved  from  its  4  percent 
level."* 

The  other  American  study  used  data 
from  the  National  Health  Interview 
Survey  to  study  trends  in  smoking 
initiation  among  10-  to  20-year-olds 
from  1944  through  1980.  The  study 
found  that  initiation  rates  for  18-  to  20- 
year-old  women  peaked  in  the  early 
1960's  and  steadily  declined  thereafter. 
Initiation  rates  for  girls  under  18, 
however,  increased  abruptly  around 
1967.  This  was  the  same  period  when 
brands  specifically  intended  for  women 
were  introduced  and  heavily  advertised. 
The  initiation  rate  was  particularly 
steep  for  women  who  did  not  attend 
college.  The  initiation  rate  for  girls 
under  the  age  of  18  peaked  in  1973 — 
about  the  same  time  that  sales  for  these 
brands  (Virginia  Slims.  Silva  Thins,  and 
Eve)  peaked.  Between  1967  and  1973, 
smoking  initiation  rates  increased 
around  110  percent  for  12-year-old  girls, 
55  percent  for  13-year-olds,  70  percent 
for  14-year-olds,  75  percent  for  15-year- 
olds,  55  percent  for  16-year-  olds,  and 
35  percent  for  1 7-year-olds. "' 

In  contrast,  initiation  rates  for  men 
declined  from  1944  to  1949  and  did  not 
decline  again  until  the  middle  to  late 
1960's.  Initiation  rates  for  boys  under  16 
showed  little  change  during  the  entire 
study  period.  The  study  concluded  that 
advertising  for  women's  brands  during 
this  period  was  positively  associated 
with  increased  smoking  uptake  in  girls 
under  18  years  of  age."* 

The  British  study  looked  at  a 
campaign  featuring  a  flippant  and 
humorous  character  named  "Reg."  The 
study  found  that  91  percent  of  11-  to  15- 
year-olds  recognized  the  ads,  compared 
with  52  percent  of  33-  to  55-year-olds. 
Teenagers  who  liked  the  advertisements 
were  more  likely  to  smoke.  In  fact,  it 
was  one  of  the  two  brands  that  most 
children  smoked.  During  the  period  in 
which  Reg  was  advertised,  smoking  by 
11-  to  15-years-olds  in  northern  England 
increased  bom  8  percent  to  10  percent, 
but  the  rate  for  this  same  age  group  in 
southern  England,  where  the 
advertisements  did  not  appear, 
remained  stable  at  7  percent."'  The 
government,  pursuant  to  the  industry's 
voluntary  code,  later  requested  that  the 
company  discontinue  the  advertising 
campaign  because  of  its 
disproportionate  appeal  to  children. 
These  studies  provide  compelling 
evidence  that  promotional  campaigns 
can  be  extremely  effective  wdth  young 
people. 


c  Direct  quantitative  studies.  Then 
are  many  direct  quantitative  studies  of 
the  relationship  between  advertising 
and  tobacco  use  and  of  the  effects  of 
advertising  restrictions  and  bans  on 
consumption.  These  studies  provide 
insight  into  the  effects  of  advertising  on 
the  general  appeal  of  and  demand  for 
cigarettes  and  smokeless  tobacco 
products.  They  also  provide  evidence 
confirming  advertising's  effects  on 
consumption  and  the  effectiveness  of 
advertising  restrictions  on  reducing    - 
youth  smoking. 

A  large,  multinational  study 
commissioned  by  the  New  Zealand 
Government  examined  consumption 
trends  in  33  countries  between  1970  and 
1986."*  Controlhng  for  income,  price, 
and  health  education,  the  study  found 
that  the  greater  a  government's  degree  of 
control  over  tobacco  promotion,  the 
greater  the  annual  average  fall  in 
tobacco  consumption  and  in  the  rate  of 
decrease  of  smoking  among  young 
people. "»  One  of  the  report's  most 
relevant  conclusions  was  that,  among 
the  18  countries  with  data  on  youth 
smoking,  there  is  evidence  of  a 
relationship  between  stringent 
government  restrictions  on  tobacco 
promotion  and  reduced  uptake  of 
smoking  among  young  people.  The 
report  concluded  that  there  appeared  to 
be  a  greater  decrease  in  smoking  uptake 
in  those  countries  with  the  most 
stringent  measures  compared  with  those 
countries  where  advertising  had  not 
been  affected. '*o 

Other  studies  that  have  looked  at 
populations  in  general  provide  evidence 
that  restrictions  can  have  an  important 
effect  on  total  consumption  and  provide 
inferential  evidence  of  similar  positive 
effects  on  youth  smoking.  One  such 
study  conducted  by  the  Chief  Economic 
Advisor  of  the  Department  of  Health  of 
the  Government  of  Great  Britain  found 
that  advertising  tends  to  increase 
consumption  of  tobacco  products  and 
that  restrictions  on  advertising  tend  to 
decrease  tobacco  use  beyond  what 
would  have  occurred  in  the  absence  of 
regulation.'*'  After  performing  an  in- 
depth  analysis  of  data  irom  the  four 
countries  (Norway,  Finland,  Canada, 
and  New  Zealand)  which  had  varying 
degrees  of  tobacco  advertising 
restrictions  and  for  which  data  exist,  the 
study  concluded  that  restrictions, 
including  bans  on  some  forms  of 
advertising  or  on  all  advertising, 
resulted  in  an  overall  decrease  in 
consumption.  The  study  suggests  that 
Norway's  restrictions  on  all  advertising, 
sponsorship,  and  indirect  advertising 
produces  a  9  to  16  percent  reduction  in 
consumption  over  the  long  run.'"^ 
Finland's  ban  on  advertising  and 
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restrictions  on  other  nonadvertising 
measures  reduced  cigarette  smoking  by 
6.7  percent.*" 

Canada's  Tobacco  Products  Control 
Act,  which  became  effective  on  January 
1, 1989,  banned  most  print  advertising, 
restricted  sponsorship,  and  forbade 
indirect  advertising  (e.g.,  use  of  trade 
"names  on  non-tobacco  items).  Although 
advertising  restrictions  often  take  time 
to  be  fully  effective,  the  study  found 
that  in  only  2  years  following  the 
institution  of  government  regulation, 
consumption  was  reduced  2.8  percent 
more  than  would  have  been  expected 
had  there  been  no  advertising 
restrictions.  *** 

Another  study  looked  at  tobacco 
consumption  per  adult  in  the  22 
countries  of  the  Organization  for 
Economic  Cooperation  and 
Development  between  1960  and 
1986.**'  The  report  reaffirmed  the  New 
Zealand  Board's  conclusion  that,  as  a 
group,  countries  prohibiting  tobacco 
advertising  in  most  or  all  media 
experienced  more  rapid  percentage  falls 
in  consxunption  than  the  group  of 
coimtries  which  permitted 
promotion.*  8^ 

Other  studies  try  to  measure  the  effect 
that  advertising  has  on  the  general  level 
of  consumption  in  a  country. 
Advertising  can  have  an  increased  effect 
on  consumption,  even  in  those 
countries  where  the  smoking  rate  has 
been  falling.  The  analyses  are  able  to 
determine  whether  consumption  would 
have  fallen  at  a  greater  rate  but  for  the 
advertising,  and  ascribe  that  difference 
(the  slowed  rate  of  decline)  to 
advertising. 

One  New  Zealand  study  provides 
evidence  that  changes  in  advertising 
expenditures  can  have  an  effect  on 
youth  smoking  behavior.  The  study 
analyzed  the  total  sales  of  cigarettes  sold 
by  New  Zealand  supermarkets  over  a  42 
week  period.  The  study  design  included 
advertising  that  had  recently  been 
modified  to  contain  newly-mandated, 
strong,  varied  disease  warnings  that 
occupied  15  percent  of  the 
advertisement.  Moreover,  no  human 
form  could  be  displayed  in  the 
advertising  except  a  band  and  forearm, 
and  one  color  apart  from  black  was 
usually  used.  The  results  indicated  that 
advertising  for  upscale  brands  of 
cigarettes  did  not  raise  cigarette 
consumption,  but  that  consumption  of 
an  inexpensive  brand  with  a  heavy 
youth  appeal  did  increase  with 
increased  advertising.  Moreover,  the 
study  found  that  the  advertising  for  the 
new,  inexpensive  brand  had  the 
additional  effect  of  recruiting  yoimg 
smokers  and  increasing  the  market 
base.*"' 


Studies  that  assessed  the  response  of 
large  population  groups  to  changes  in 
advertising  generally  confirm  a  finding 
that  advertising  has  a  positive  effect  on 
consumption.  The  most  recent 
comprehensive  analysis  of  existing 
studies  on  the  effect  of  advertising 
expenditures  on  consumption  rates  was 
done  in  the  EngUsh  study,  discussed 
above.  Among  other  things,  the  study 
looked  at  the  effect  of  yearly 
fluctuations  in  advertising  expenditures 
within  several  countries,  but  principally 
within  the  United  States  and  United 
Kingdom.  The  result  was  that  the 
"preponderance  of  positive  results 
points  to  the  conclusion  that  advertising 
does  have  a  positive  effect  on 
constunption."  *■•  Individual,  smaller 
studies  *"'  have  examined  the  same 
question  and  confirmed  a  finding  of 
effect  of  advertising  on  consumption.  **° 

5.  Summary  of  Evidence 

The  agency  concludes  that  the 
preponderance  of  quantitative  and 
qualitative  studies  of  cigarette 
advertising  suggests:  (1)  A  causal 
relationship  between  advertising  and 
youth  smoking  behavior,  and  (2)  a 
positive  effect  of  stringent  advertising 
measiues  on  smoking  rates  and  on 
youth  smoking.  Moreover,  industry 
statements  indicate  the  importance  of 
the  youth  market  segment  to  the 
industry's  continued  success.  Actions 
taken  by  industry  members  to  attract 
young  smokers  have  also  resulted  in 
attracting  children  and  adolescents. 
Finally,  examples  of  specific  campaigns 
directed  at  young  people  support  the 
hypothesis  that  cigarette  advertising  and 
promotion  play  an  important  role  in 
encouraging  young  people  to  start 
smoking,  to  sustain  their  smoking  habit, 
and  to  increase  consumption.  Therefore, 
the  agency  finds  that  stringent 
restrictions  on  advertising  are  essential 
if  smoking  by  adolescents  is  to  be 
reduced. 

6.  Proposed  Subpart  D— Labeling  and 
Advertising 

a.  General  overview.  Proposed  subpart 
D  would  establish  regulations  on  the 
labehng  and  advertising  of  cigarettes 
and  smokeless  tobacco  products. 
Proposed  subpart  D  consists  of  four 
sections.  Proposed  §897.30  would 
establish  the  scope  of  permissible  forms 
of  labeling  and  advertising.  Prpposed 
§  897.32  would  set  forth  the  format  and 
content  requirements.  Proposed 
§  897.34(a)  would  prohibit  the  sale  and 
distribution  of  non-tobacco  items  and 
services  that  are  identified  with  a 
cigarette  or  smokeless  tobacco  product 
brand  name  or  other  identifying 
characteristics;  proposed  §  897.34(bj 


would  prohibit  proof  of  purchase  gifts 
and  games  of  chance  and  contests;  and 
§  897.34(c)  would  prohibit  sponsorship 
of  events  that  are  identified  with  a 
cigarette  or  smokeless  tobacco  product 
brand  name  or  other  identifying 
characteristics.  Proposed  §  897.36 
would  address  false  and  misleading 
labeling  and  advertising.  These  sections 
are  discussed  more  fully  below. 

The  proposed  rule  would  establish 
different  labeling  and  advertising 
requirements  for  cigarettes  and  * 

smokeless  tobacco  products.  These 
differences  result  from  different  Federal 
preemption  provisions  contained  in  the 
two  Federal  laws  requiring  warning 
labels  on  those  products.  Briefly,  FDA 
believes  that  the  Cigarette  Act  only 
preemp^FDA's  authority  to  require 
additional  statements  about  smoking 
and  health  on  cigarette  packages,  while 
the  Smokeless  Act  prohibits  FDA  from 
requiring  additional  information  about 
health  and  tobacco  use  in  advertising  as 
well  as  on  the  package  of  smokeless 
tobacco  products.  For  a  more  complete 
discussion,  see  section  FV.C.  below, 
b.  Proposed  §8^7.30— permissible 
forms  of  labeling  and  advertising. 
Proposed  §  897.30  would  set  forUi  the 
permissible  forms  of  labeling  and 
advertising  for  cigarettes  and  smokeless 
tobacco  products.  Labeling  and 
advertising  are  used  throughout  this 
subpart  to  include  all  commercial  uses 
of  the  brand  name  of  a  product  (alone 
or  in  conjunction  with  other  words), 
logo,  symbol,  motto,  selling  message,  or 
any  other  indicia  of  product 
identification  similar  or  identical  to  that 
used  for  any  brand  of  cigarette  or 
smokeless  tobacco  product.  However, 
labeling  and  advertising  would  exclude 
package  labels,  which  would  be  covered 
under  proposed  subpart  C.  In  brief, 
§  897.30(a)  of  the  proposed  rule  would 
define  permissible  outlets  for  labeling 
and  advertising  as  newspapers, 
magazines,  periodicals,  billboards, 
posters,  placards,  entries  and  teams  in 
sponsored  events,  promotional 
materials,  audio  and/or  video  formats, 
and  delivered  at  the  point  of  sale. 
Proposed  §  897.30(b)  would  prohibit 
outdoor  advertising  of  tobacco  products 
from  appearing  outside  of  buildings 
within  1,000  feet  of  an  elementary  or 
secondary  school  or  playground.  These 
are  places  where  children  and 
adolescents  spend  a  great  deal  of  time 
and  should  therefore  be  bee  of 
advertising  for  these  products.  The 
agency  believes  that  this  a  reasonable 
restriction  and  notes  that  the  cigarette 
industry's  volimtary  "Cigarette 
Advertising  and  Promotion  Code," 
revised  in  1990,  contains  a  similar 
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provision  concerning  schools  and 
playgrounds. 

liiese  labeling  and  advertising 
requirements  are  an  effort  to  control  the 
proliferation  of  promotional  messages 
that  attract  yoimg  people.  As  discussed 
above,  advertising  and  promotion  can 
play  a  significant  role  in  young  people's 
smoking  behavior.  The  agency  finds  that 
restricting  the  permissible  forms  of 
media  would  help  prevent  young  people 
from  starting  to  use  cigarettes  and 
smokeless  tobacco  products  and 
becoming  addicted  to  those  products. 
Proposed  §  897.30  (a)  would  describe 
the  range  of  known  labeling  and 
advertising  media  currently  used  by 
cigarette  and  smokeless  tobacco  product 
companies. 

It  is  important  to  note  that  the 
proposal  would  not  affect  any  other 
Umitations  on  labeling  or  advertising, 
such  as  the  radio  and  television 
advertising  bans  placed  on  cigarette  and 
smokeless  tobacco  product  advertising 
(the  Cigarette  Act,  15  U.S.C.  1331, 1334 
and  the  Smokeless  Act,  15  U.S.C.  4401. 
4402(f))  nor  any  other  actions  taken  by 
Federal  agencies  (e.g.,  FTC's 
"Regulations  Under  the  Comprehensive 
Smokeless  Tobacco  Health  Education 
Act  of  1986,"  16  CFR  Part  307  (1994)). 

c.  Proposed  §  897.32— format  and 
content  requirements  for  labeling  and 
advertising.  Proposed  §897.32  would 
describe  the  format  and  content 
requirements  for  cigarette  and 
smokeless  tobacco  product  labeling  and 
advertising.  This  section  would 
establish  requirements  in  three 
principal  areas:  text-only  format,  the 
product's  established  name,  and  a  brief 
statement  of  the  risks  of  using  cigarettes. 

i.  Text-only  advertising.  The  agency 
considered  various  options  available  to 
control  advertising's  influence  on  young 
people,  from  a  full  ban  on  all 
advertising  and  promotion,  to 
restrictions  on  advertising  and 
promotional  practices  that  children 
actually  view.  FDA's  proposed  rule 
would  address  the  need  to  eliminate 
advertising's  influence  on  young  people 
and,  at  the  same  time,  preserve 
advertising's  informative  aspects — that 
is,  to  provide  useful  information  to 
consumers  legally  able  to  purchase 
these  products.  TTierefore,  the  agency 
agrees  with  the  lOM's  recommendation 
that  advertising  and  labeling  should  - 
appear  in  text-only  format  because  this 
format  would  reduce  the  attraction  and 
appeal  that  cigarette  and  smokeless 
tobacco  product  advertising  have  for 
young  people.  Recognizing  that  it  is 
difficuh  to  draw  the  line  between 
advertising  that  should  be  restricted  or 
regulated  and  advertising  that  does  not 
pose  an  unreasonable  risk  of  influencing 


young  people,  the  agency  requests 
comment  on  the  appropriateness  of  the 
proposed  regulations  and  whether  other 
alternatives  would  be  more  appropriate 
or  effective. 

Under  proposed  §  897.32(a),  cigarette 
and  smokeless  tobacco  product  labeling 
and  advertising,  as  described  in  §  897.30 
(a),  and  (b),  would  be  required  to  use 
black  text  on  a  white  backgroimd  and 
nothing  else.  This  text-only  requirement 
is  intended  to  reduce  the  appeal  of 
cigarette  and  smokeless  tobacco  product 
labeling  and  advertising  to  persons 
younger  than  18  without  affecting  the 
informational  message  conveyed  to 
adults. 

However,  FDA  beUeves  that 
advertising  in  publications  that  are  read 
primarily  by  adults  should  be  allowed 
to  use  imagery  and  color  because  the 
effect  of  such  advertising  on  young 
people  would  be  nominal.  Therefore, 
advertisements  in  publications  with 
primarily  adult  readership  would  not  be 
restricted  to  a  text-only  format.  The 
agency  proposes  to  define  such 
publications  as  those:  (a)  Whose  readers 
age  18  or  older  constitute  85  percent  or 
more  of  the  publication's  total 
readership,  or  (b)  that  is  read  by  two 
million  or  fewer  people  under  age  18, 
whichever  method  results  in  the  lower 
niunber  of  young  people.  The 
readership  of  a  publication  is  the  tetal 
number  of  people  that  read  any  given 
copy  of  that  publication.  It  should  be 
measured  according  to  industry 
standards  and  at  a  minimum  by  asking 
a  nationally  projectable  survey  of  people 
what  publications  they  read  or  looked  at 
during  any  given  time.  A  reader  is  one 
who  said  that  he/she  read  the  last  issue 
of  a  publication.  Prior  to  disseminating 
advertising  containing  images  and 
colors,  it  would  be  the  company's 
obligation  to  establish  that  the 
publication  meets  the  criteria  for  a 
primarily  adult  readership. 

The  concept  of  text-only  advertising 
requirements  is  not  new.  The  cigarette 
industry  has  employed  text-only 
advertisements  in  the  past,  particularly 
when  it  sought  to  inform  or  educate 
consimiers  about  company  policies  or 
important  issues.  See,  e.g.,  "In  the 
Matter  of  R.J.  Reynolds  Tobacco  Co.," 
Ill  F.T.C.  539  (D.  9206)  (1988)  (a  text- 
only  advertisement  that  disputed  that 
cigarette  smoking  was  related  to 
coronary  heart  disease);  "Washington 
Post,"  October  18, 1994,  at  p.  All; 
"Washington  Post,"  October  20, 1994,  at 
p.  A17;  "Time,"  144(19):  42(1994) 
(Philip  Morris  text-only  advertisement 
which  discussed  environmental  tobacco 
smoke);  "Tobacco  Control  and 
Marketing:  Hearings  Before  the 
Subcommittee  on  Health  and  the 


Environment  of  the  House  Committee 
on  Energy  and  Commerce,"  R.J. 
Reynolds,  to  the  Honorable  Edolphus 
Towns  (Reynolds'  text-only 
advertisement  about  youth  smoking). 

Several  studies  show  how  strongfy 
images  appeal  to  young  people. 
Photographs,  pictures,  cartoons,  and 
other  graphics  allow  the  advertiser  to 
encode  its  sales  message  in  a  way  that 
makes  the  advertisement  more 
compelling  and  memorable.*^*  Imagery 
ties  the  products  to  a  positive  visual 
image  that  can  be  used  consistently  in 
all  advertising  media  as  well  as  on  the 
product  package  itself.  *«* 

Adding  visual  images  to  a  text 
advertisement  can  produce  greater  recall 
and  a  more  positive  product  rating.  *»3 
Not  siuprisingly,  studies  have  shown 
that  children  and  adolescents  react  more 
positively  to  advertising  with  pictures 
and  other  depictions  than  to  advertising 
(or  packaging)  that  contains  only  print 
or  text.*9* 

One  study  examined  243  seventh  and 
eighth  grade  students  in  Chicago  to 
determine  the  appeal  (likability)  of 
different  types  of  cigarette  advertising. 
The  study  compared  a  Joe  Camel 
advertisement,  an  advertisement  with  a 
model,  and  a  text-only  advertisement. 
The  results  indicated  that  adolescents 
found  advertisements  containing 
pictures  and  cartoons  to  be  significantly 
more  appealing  than  advertisements 
with  human  models;  advertisements 
with  any  imagery  were  more  appealing 
than  text-only  advertisements.  These 
results  are  particularly  compelling 
because  a  study  by  the  Advertising 
Research  Foundation  found  that  an 
advertisement's  "likability"  is  the  best 
predictor  of  product  sales.*®* 

In  arriving  at  its  proposal.  FDA 
considered  other  options,  including 
banning  all  advertising  or  restricting  the 
type  of  imagery  used.*^  FDA  believes 
that  the  evidence  detailed  above  would 
justify  a  ban  on  all  or  most  advertising 
and  promotion  of  tobacco  products.  The 
studies  cited  and  industry  statements 
and  actions  already  discussed  in  this 
proposal  indicate  the  positive  effect  that 
advertising  can  have  on  young  people's 
smoking  behavior,  while  other  studies 
establish  that  bans  on  cigarette 
advertising  can  help  reduce  overall 
consumption  and  youth  initiation. 
Given  the  extremely  grave  health 
consequences  of  a  lifetime  of  smoking, 
actions  taken  that  would  help  achieve  a 
lower  initiation  rate  among  young 
people  would  be  authorized  as  a  matter 
of  law  and  justified  as  a  matter  of  public 
health  policy. 

Moreover,  young  people  are  currently 
exposed  to  billions  of  dollars  worth  of 
tobacco  advertising  and  promotion  that 
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use  attractive  imagery  and  do  not  rely 
on  objective  product  claims.  The 
industry's  claims  that  this  advertising 
exists  solely  to  maintain  brand  loyalty 
or  induce  smokers  to  switch.  However, 
as  noted  previously,  tobacco  advertising 
and  promotion  appear  to  have  a  more 
profound  effect  on  brand  choices  by 
young  people  (86  percent  of  young 
people  smoke  the  three  most  advertised 
brands)  than  on  adults,  whose  choice  is 
more  often  based  on  price  (39  percent  of 
the  market  is  comprised  of  generic  and 
discount  products.)  Furthermore,  brand 
loyalty  runs  higher  for  cigarettes  than 
for  any  other  product.  Thus,  significant 
expenditiues  would  not  appear  to  be 
necessary  to  retain  loyal  consumers  and 
would  appear  to  be  excessive  and 
wasteful  if  they  are  expended  merely  to 
get  people  to  switch  brands. 

While  a  total  ban  (mi  advertising, 
therefore,  would  likely  be  justified,  FDA 
believes  that  limiting  advertisements 
and  labeling  to  which  children  are 
exposed  to  a  text-only  format  is  less 
biu-densome  and  would  effectively 
reduce  the  appeal  of  tobacco  products  to 
children  and  adolescents.  Further,  while 
some  have  suggested  prohibiting  only 
youth-oriented  images,  the  agency  has 
been  tmable  to  define  the  subset  of 
advertising  and  labeling  directed  to 
yoimg  people  based  upon  the  media 
selected  or  the  location  of  the 
advertising.  For  example,  billboards  are 
always  visible  to  young  people,  and 
there  are  few,  if  any.  publications  that 
children  and  adolescents  cannot  see. 
Thus,  the  proposed  text-only 
requirement  would  offer  the  most 
protection  for  children  and  adolescents 
while  still  enabling  informative 
advertising  to  reach  persons  aged  18  and 
older.  Given  the  complexities  of  this 
subject,  however,  FDA  invites  comment 
on  other  potential  methods  that  may 
exist  for  curtailing  advertising's  appeal 
to  young  people. 

ii.  Non-tobacco  items  and 
sponsorship.  Proposed  §  897.34(a) 
would  prohibit  the  sale  or  distribution 
of  all  non-tobacco  items  that  are 
identified  with  a  cigarette  or  smokeless 
tobacco  product  brand  name  or  other 
identifying  characteristic.  As  noted 
above,  advertising  expenditures  have 
risen  dramatically  in  the  past  two 
decades,  and  the  distribution  of  the 
marketing  expenditures  represents  a 
major  shift  in  marketing  trends.  In  1970, 
the  amounts  spent  on  traditional 
advertising  represented  82  percent  of 
total  spending,  but,  by  1991,  this  figure 
had  fallen  to  approximately  17 
percent.i^^  The  remaining  funds 
devoted  to  marketing  cigarettes  are 
spent  on  a  variety  of  promotional 
activities  designed  to  assure 


advantageous  placement  of  products  in 
retail  outlets,  get  products  into  a 
prospective  consumer's  hand  through 
the  use  of  coupons  and  samples,  and 
provide  gifts,  contests,  and  other  non- 
tobacco  items  and  gifts  to  create  special 
appeal  and  reduce  real  price.  *«« 

Proposed  §  897.34(a)  would  pertain  to 
non-tobacco  items  and  services  (other 
than  cigarettes  or  smokeless  tobacco 
products)  that  the  tobacco  companies 
market,  license,  distribute,  or  sell. 
Manufacturers  often  provide  branded, 
non-tobacco  items  as  an  inducement  to 
purchase  cigarettes  or  generate 
piut:hases  through  the  use  of  proof-of- 
purchase  coupons.  Both  R.J.  Reynolds 
and  Philip  Morris  utilize  this  popular 
technique  by  providing  either  a  coupon 
with  each  package  (Camel  cash)  or 
indicating  that  each  package  was  worth 
a  number  of  credits  towards  a  purchase 
(Marlboro  miles).  Each  company  also 
printed  glossy  catalogues  with  items 
and  gifts  that  could  be  purchased  using 
"cash"  or  credits.  Either  method  creates 
an  incentive  to  purchase  the  tobacco 
product  by  reducing  the  product's  real 
price;  the  consumer  gets  the  product 
and  the  non-tobacco  "gift." 

The  lOM  found  that  this  form  of 
advertising  is  particularly  effective  with 
young  people.180  Young  people  have 
relatively  little  disposable  income,  so 
promotions  are  appealing  because  they 
represent  a  means  of  "getting  something 
for  nothing."  In  many  cases,  the  items — 
tee  shirts,  caps,  and  sporting  goods — are 
particularly  attractive  to  young  people. 
Some  items,  when  used  or  worn  by 
young  people,  also  create  a  new 
advertising  medium — the  "walking 
billboard" — which  can  come  into 
schools  or  other  locations  where 
advertising  is  usually  prohibited.  A 
1992  Gallup  survey  found  that  about 
half  of  adolescent  smokers  and  one 
quarter  of  non-smokers  owned  at  least 
one  of  these  items.^oo  Similar  data  were 
reported  for  a  group  of  ninth  graders 
from  New  York  State.  Among  these 
ninth-graders,  48  percent  of  occasional 
smokers  and  28  percent  of  non-smokers 
reported  owning  branded  clothing.^oi 

A  recent  report  foimd  that  tobacco 
companies  spent  $600  million  on 
programs  that  provide  promotional 
items  in  exchange  for  proofs-of- 
purchase  (usually  by  catalogue). 
Although  the  tobacco  industry  states 
that  these  items  are  meant  for 
individuals  over  the  age  of  20,  many 
teens  report  participating  in 
promotional  activities,  with 
participation  ranging  from  25.6  percent 
of  12-  to  13-year-olds  and  42.7  percent 
of  16-  to  17-year-olds  owning  a 
promotional  item.  The  report  found  that 
68.2  percent  of  ciurent  smokers 


participated,  and  28.4  percent  of  non- 
smokers  participated.  The  report 
concluded  that  there  is  an  association 
between  participating  in  promotions 
and  a  person's  susceptibility  to  tobacco 
use.  It  also  noted  that  participation  in 
promotions  has  the  same  ability  to 
predict  susceptibility  to  tobacco  use  as 
does  use  by  a  household  member. 202 
These  proposed  provisions  would 
eliminate  these  items  and  therefore 
would  prevent  young  people  from 
wearing  such  items  and  becoming 
"walking  advertisements."  203 

Proposed  §  897.34(b)  would  prohibit 
all  proof  of  purchase  sales  or  gifts  of 
non-tobacco  items  as  well  as  all 
contests,  lotteries,  or  games  of  chance 
that  are  linked  to  the  purchase  of,  or  in 
consideration  for  the  purchase  of  a 
tobacco  product.  Because  contests  and 
lotteries  are  usually  conducted  through 
the  mail,  the  agency  has  not  been  able 
to  devise  regulations  that  would  reduce 
a  young  person's  access  to  contests  or 
lotteries. 

Proposed  897.34(c)  would  also 
prohibit  a  sponsored  event  from  being 
identified  with  a  cigarette  or  smokeless 
tobacco  product  brand  name  or  any 
other  brand  identifying  characteristic. 
Entries  and  teams  in  sponsored  events 
are  to  be  treated  as  labeling  under 
§  897.30  and  §  897.32  and  would  be 
required  to  be  in  text-only,  black  and 
white  format.  Any  other  athletic, 
musical,  artistic,  or  other  social  or 
cultural  event  would  be  permitted  to  be 
sponsored  in  the  name  of  the  tobacco 
company.  However,  the  event  would  not 
be  permitted  to  include  any  brand  name 
(alone  or  in  conjunction  with  any  other 
words),  logo,  symbols,  motto,  selling 
message,  or  any  other  indicia  of  product 
identification  similar  or  identical  to 
those  used  for  any  brand  of  cigarettes  or 
smokeless  tobacco  products.  The 
corporation  in  whose  name  the 
sponsorship  would  be  permitted,  would 
be  required  to  have  been  in  existence  on 
January  1, 1995.  This  latter  provision  is 
intended  to  prevent  manufacturers  from 
circumventing  this  restriction  by 
incorporating  separately  each  brand  that 
they  manufacture  for  use  in 
sponsorship. 

Sponsorship  by  cigarette  and 
smokeless  tobacco  companies  associates 
tobacco  use  with  exciting,  glamorous,  or 
fun  events,  such  as  car  racing  and 
rodeos.  It  provides  an  opportunity  for 
what  sponsorship  experts  call 
"embedded  advertising''^^  that  actively 
creates  a  "friendly  familiarity"  between 
tobacco  and  sports  enthusiasts,  many  of 
whom  are  children  and  adolescents. 
Those  watching  a  sponsored  event, 
including  children  and  adolescents, 
repeatedly  see  the  sponsor's  brand  or 
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corporate  name  linked  with  an  event 
they  enjoy.  For  example,  sponsoring  a 
race  car,  motorcycle,  or  boat  enables 
manufacturers  to  place  cigarette  brand 
names  and  logos  on  the  vehicles  and 
drivers'  imiforms;  by  sponsoring  the 
event  itself,  the  manufacturers  may  also 
place  cigarette  brand  names  and  logos 
on  the  event  and  on  official's  clothing. 

lEG,  the  leading  source  in  the  United 
States  for  sponsorship  information  and 
consulting  services,  is  also  the  only 
company  that  tracks  and  analyzes 
sponsorship  of  sporting  and  other 
events  and  causes.  It  publishes  the  lEG 
Sponsorship  Report,  an  international 
biweekly  newsletter  on  sponsorship,  as 
well  as  an  industry  report  titled,  "lEG's 
Complete  Guide  to  Sponsorship: 
Everything  you  need  to  know  about 
sports,  arts,  event,  entertainment  and 
cause  marketing.  "2°'  In  this  primer  for 
companies  considering  sponsorship,  it 
defines  sponsorship  as  "a  cash  and/or 
in-kind  fee  paid  to  a  property  (typically 
in  sports,  arts,  entertainment,  or  causes) 
in  return  for  access  to  the  exploitable 
commercial  potential  associated  with 
that  property.  "2o«  According  to  the  lEG, 
"Islponsorship,  the  fastest  growing  form 
of  marketing,  is  unregulated  in  the 
U.S."2°^  In  North  America,  total 
sponsorship  grew  from  $850  million  in 
1985  to  more  than  $4.2  bilHon  in  1994 
and  is  done  by  thousands  of 
companies.^°^  The  lEG  further  notes 
that  for  the  cost  of  a  30-second  spot  on 
the  Super  Bowl  telecast,  a  company  can 
sponsor  a  NASCAR  Winston  Cup  car 
and  receive  more  than  30  hours  of 
television  coverage.^o^ 

The  report  states  that  companies  can 
link  sponsorship  directly  to  product 
usage  or  sales. 2*°  The  Chairman  and 
CEO  of  R.J.  Reynolds  summed  up  the 
underlying  purpose  of  sponsorship  for 
his  company  by  saying,  "We  made  it 
clear  from  the  day  we  announced  our 
sponsorship  of  the  Grand  National 
Division  that  we  were  in  the  business  of 
selling  cigarettes,  not  the  racing 
business."^" 

The  cigarette  212  and  smokeless 
tobacco  industry  213  has  been  involved 
in  sponsorships  icr  inany  years  and  was 
at  one  time  one  of  the  dominant 
sponsors  of  events.  More  recently  other 
industries  have  become  increasingly 
involved  in  sponsoring  events  and 
causes  and  today  the  packaged  goods, 
retail,  and  financial  service  industries 
are  the  leading  sponsors  of  events. 
Although  the  tobacco  industry  accounts 
for  only  4  percent  of  all  sponsored 
events,2i''  FDA  has  concluded  that 
sponsored  events  are  a  significant  part 
of  the  successful  marketing  of  tobacco 
products  and  that  sponsorship  should 
be  regulated  under  this  proposal. 


Companies  often  choose  to  sponsor 
events  in  order  to  heighten  their 
visibility,  shape  consumer  attitudes, 
communicate  commitment  to  a 
particular  lifestyle,  and  to  drive  sales.215 
The  lEG  reports  that  sponsorship  offers 
several  advantages  over  traditional 
advertising.  According  to  the  lEG, 
sponsorship  is  generally  more  effective 
in  "establishing  qualitative  attributes, 
such  as  shaping  consumers'  image  of  a 
brand,  increasing  favorability  ratings 
and  generating  awareness."2i*  lEG  also 
states  that  companies  with  huge 
advertising  budgets  and  high  consumer 
awareness  (such  as  tobacco  companies), 
"are  looking  to  the  event  to  have  a  rub- 
off  effect  on  thefr  image  and  ultimately 
their  sales. "21'  One  marketing  executive 
of  a  company  that  sponsors  professional 
beach  volleyball  said,  "Consumer 
attitudes  are  the  hardest  thing  to  change 
*  *  *  the  more  our  brand  is  part  of 
events  that  are  part  of  a  consumer's 
lifestyle,  the  more  we  can  affect  his  or 
her  attitude  toward  the  product."2^8 

Image  compatibility  is  listed  by  lEG  as 
the  number  one  factor  in  determining 
which  events  to  sponsor.  lEG 
encourages  companies  to  consider 
whether  the  event  offers  the  imagery  it 
is  trying  to  establish  and  whether  it 
depicts  a  lifestyle  with  which  the 
company  wants  to  be  associated.219  A 
senior  Philip  Morris  executive 
explained  how  the  sponsorship  of 
racing  car  events  by  Marlboro  is 
consistent  with  the  cowboy  imagery 
associated  with  Marlboro:  "We  perceive 
Formula  One  and  Indy  car  racing  as 
adding,  if  you  will,  a  modem-day 
dimension  to  the  Marlboro  Man.  The 
image  of  Marlboro  is  very  rugged, 
individualistic,  heroic.  And  so  is  this 
style  of  auto  racing.  From  an  image 
standpoint,  the  fit  is  good."22o 

The  tobacco  industry's  sponsorship  of 
events  also  can  lead  to  associations 
(often  referred  to  as  "tie-ins"'  with 
youth-oriented  items  that  extend  the 
imagery.  A  sponsored  event  "can  bring 
excitement,  color,  and  uniqi'eness  to  a 
[point-of-purchase]  display  and  can  be 
merchandised  weeks  or  months  in 
advance."'""  For  example,  auto  racing's 
popularity  with  children  ler"  one  toy 
manufacturer  to  sponsor  a  Sprint  car 
team  in  the  1991  "World  of  Outlaw" 
series,  sponsored  principally  by  UST. 
The  toy  company  made  toy  racing  cars 
with  Marlboro  and  Camel  decals. 
Another  toy  company  made  toy  cars 
with  Copenhagen  and  Skoal  decals; 
Copenhagen  and  Skoal  are  the  two 
major  smokeless  tobacco  product  brands 
for  UST.222  Additionally,  "Inside 
Winston  Cup  Racing  Sports  Club 
Magazine"  reportedly  included  a  page 


called  Kids  Komer  with  puzzles  and 
games  for  children.223 

Sponsorship's  impact  can  be 
measured  by  the  amount  of  "free" 
advertising  that  appears  on  television. 
The  Smoimt  and  financial  value  of 
television  exposing  gained  by  a  firm  car 
be  substantial.  According  to  one  study, 
Marlboro  cigarette's  sponsorship  of  a 
Championship  Auto  Racing  Team  in  the 
1989  season  gave  Marlboro  nearly  3  V2 
hours  of  television  exposure  and  146 
mentions  of  the  brand  name.  This 
exposure  had  a  value  of  $8.4  million,  lu 
the  Indianapolis  500,  Marlboro  received 
more  than  $2.6  million  in  advertising 
exposure.  In  the  Marlboro  Grand  Prix, 
race  officials  wore  Marlboro  Grand  Prix 
shirts  and  caps,  and  the  Marlboro  logo 
or  name  appeared  5.933  times  during 
the  broadcast. 22< 

Another  study  used  the  "Sponsor's 
Report"  to  estimate  the  value  of  all 
product  exposure  for  most  U.S.  auto 
races.  In  1992,  354  motorsport 
broadcasts  were  measured.  These 
programs  had  a  total  viewing  audience 
of  915  million  people,  of  whom  64 
million  were  children  and  adolescents. 
Exposure  value  for  all  sponsors  was 
$830  million.  Tobacco  products 
accounted  for  8.2  percent  ($68  million) 
of  the  total.  The  impact  of  sponsoring 
televised  events  such  as  these 
automobile  races  is  perhaps  most 
apparent  when  one  realizes  that  over  10 
million  people  attended  these  events, 
while  90  times  that  number  viewed 
them  on  television. 2^' 

Sponsorship's  effectiveness  also  can 
be  measured  by  a  change  in  consumer 
awareness  of  or  attitudes  toward  a 
product  or  company.  Evidence 
regarding  sponsorship's  impact  on 
young  people  is  somewhat  limited,  but 
reports  indicate  that  cigarette 
manufacturers'  sponsorship  of  sporting 
events  can  lead  young  people  to 
associate  brand  names  with  certain  life 
styles  or  activities  or  can  affect  their 
purchasing  decisions. 

One  study  of  children  in  Glasgow 
found  that  one-third  of  the  10-  and  11- 
year-old  children  suvveyed  correctly 
matched  cigarette  brands  to  the  sports 
that  their  manufacturers  sponsored. 
Many  children  between  the  ages  of  6 
and  17  surveyed  could  specify  a  brand 
and  the  sponsored  sport  or  game,  and 
nearly  half  of  the  children  associated  a 
life  style  or  image  (such  as  "excitement" 
and  "fast  racing  cars")  to  cigarette 
brands,  even  when  the  cigarette 
advertisement  made  no  reference  to  the 
sport. 22f>  Another  study  also  found  an 
increase  in  awareness  of  the  sponsored 
brands  and  concluded  that  even  fairly 
brief  exposure  to  tobacco-sponsored 
sports  on  TV  may  increase  considerably 
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the  levels  of  brand  awareness  as  long  as 
it  is  linked  to  well-publicized  images. 
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In  Australia,  the  percentages  of 
children  in  four  different  States  between 
the  ages  of  12  and  14  who  smokedVere 
similar.  However,  their  cigarette  brand 
purchases  mirrored  the  brands  that  had 
sponsored  sporting  events  in  their 
respective  States.  For  example,  more 
than  44  [>ercent  of  children  in  New 
South  Wales  and  Queensland  smoke 
Winfield,  the  sponsor  of  the  Queensland 
Rugby  League,  whereas,  in  South 
Australia,  about  44  percent  of  children 
smoke  Escort,  which  sponsors  the  South 
Austraha's  Australian  Rules  Escort  Cup. 
This  study  demonstrates  the 
effectiveness  of  sports  sponsorship  in 
influencing  children's  choice  of 
cigarettes.  22« 

Finally,  a  study  was  conducted  in 
which  approximately  100  boys  in  a 
secondary  school  were  shown  a  15- 
minute  videotape  containing  an 
advertisement  promoting  a  cigarette 
company's  sponsorship  of  a  sporting 
event  while  another  100  boys  were 
shown  the  same  video  with  an 
advertisement  of  a  non-tobacco 
company's  sponsorship  of  a  sporting 
event.  Exposure  to  the  advertisement  for 
the  tobacco-sponsored  event  did  not 
significantly  change  the  boys'  general 
attitudes  to  smoking.  However,  non- 
smoking students  who  saw  the  tobacco 
sponsorship  advertisement  had  a 
significantly  higher  level  of  agreement 
with  the  statement  that  "smoking 
doesn't  harm  people  if  they  play  sports" 
than  did  nonsmokers  who  were  not 
exposed  to  this  advertisement. 
According  to  the  study's  authors:  "Our 
study  suggests  that  advertising  of 
sponsorships  reinforces  existing 
behaviors,  and  has  the  potential  to 
increase  the  rate  at  which  young  males 
smoke  by  negating  the  ill-effects 
associated  with  smoking.  We  also 
conclude  that  these  promotions  do 
affect  those  under  the  age  of  18  by 
creating  associations  with  events,  teams 
or  personalities  with  whom  they 
identify."  "9 

The  proposed  rule  is  intended  to 
break  the  link  between  tobacco 
company-sponsored  events  and  use  of 
tobacco.  These  provisions  are  intended 
to  reduce  the  so-called  "friendly 
familiarity"  that  sponsorships  and  items 
generate  among  young  people. 

iii.  Established  name  ana  intended 
use.  Proposed  §  897.32(b)  would  require 
each  piece  of  advertising  for  cigarettes, 
cigarette  tobacco,  or  smokeless  tobacco 
products,  permitted  under  §  897.30(a), 
to  state  the  product's  established  name 
and  give  a  statement  of  its  intended  use. 
Section  502(r)(l)  of  the  act  requires,  for 


any  restricted  device,  that  all 
advertising  or  other  descriptive  printed 
material  contain  "a  true  statement  of  the 
device's  established  name  *  *  *  printed 
prominently  and  in  type  at  least  half  as 
large  as  that  used  for  any  trade  or  brand 
name  thereof."  The  agency  has 
determined  that  the  established  names 
for  these  products  are  the  common  and 
usual  names:  "cigarettes,"  "cigarette 
tobacco,"  "loose  leaf  chewing  tobacco," 
"plug  chewing  tobacco,"  "twist  chewing 
tobacco,  "moist  snuff,"  and  "dry  snuff." 
(These  names  would  be  codified  at 
proposed  §  897.24.) 

The  product's  established  name 
would  be  followed  by  the  words,  "a 
Nicotine-Delivery  Device."  Under 
section  502(r)(2)  of  the  act,  a  restricted 
device  is  misbranded  unless  all 
advertising  contains  "a  brief  statement 
of  the  intended  uses  of  the  device."  The 
agency  finds  that  it  is  necessary  to 
require  that  the  product's  established 
name  and  intended  uses  be  placed  on 
all  advertising,  under  section  520(e)  of 
the  act,  as  a  measure  which 
affirmatively  identifies  the  products  to 
persons  reading  the  advertising. 

iv.  The  brief  statement.  Under 
proposed  §  897.32(c),  cigarette 
advertising  (permitted  under 
§  897.30(a))  would  contain  information 
regarding  relevant  warnings, 
precautions,  side  effects,  and 
contraindications.  This  brief  statement 
is  required  under  section  502(r)(2)  of  the 
act.  Section  502(r)(2)  does  not  require 
that  labeling  contain  a  brief  statement 
and  the  agency  does  not  intend  to  place 
such  a  requirement  on  labeling  (e.g., 
vehicles,  entries  or  teams  in  sponsored 
events).  Because  of  the  products'  serious 
"potentiality  for  harmful  effect,"  the 
proposal  would  specify  the  text  of  the 
brief  statement.  This  would  ensure  that 
all  advertisements  contain  the  same, 
required  information  in  a  manner  that  is 
consistent,  readable,  clear  and 
conspicuous,  and  not  misleading  to  the 
reader. 

FDA  is  generally  responsible  for 
approving  information  in  the  brief 
statement  to  ensure  that  the  appropriate 
risks  and  benefits  are  communicated.  In 
this  case,  the  risks  associated  with 
cigarettes  are  much  greater  than  those 
for  any  other  consumer  product  on  the 
market,  and  hundreds  of  different 
cigarette  brands  exist.  The  proposed 
rule,  therefore,  would  provide,  as  in 
example,  the  following  text  for  one  of 
the  brief  statements  to  ensure  that 
important  information  is  communicated 
in  an  informative  manner  to  young 
people  and  that  the  information  is 
consistent  for  all  cigarette  brands: 


"ABOUT  1  OUT  OF  3  KIDS  WHO 
BECOME  SMOKERS  WILL  DIE  FROM 
THEIR  SMOKING." 

FDA  will  include  in  the  final  rule  the 
exact  language  for  any  and  all  brief 
statements  to  ensure  that  this  important 
information  is  conveyed  accurately  and 
effectively.  In  addition,  the  agency 
requests  comment  on  what  other 
information  should  be  included  in  the 
brief  statements  concerning  relevant 
warnings,  precautions,  side  effects,  and 
contraindications. 

Support  for  the  proposed  brief 
statement  comes  from  the  European 
Union"s  report  on  the  labeling  of 
tobacco  products.  The  report  states  that 
"(t]he  warnings  which  are  perceived  as 
being  the  most  credible  are,  in  general, 
those  which  draw  attention  to  the  risk 
of  death,  the  risk  of  illness  and  to  the 
addiction  caused  by  smoking. 
Credibility  is  reinforced  when  the 
message  is  felt  to  apply  personally  to  the 
reader  or  which  describes  a  risk  whicii 
may  be  felt  by  the  reader  to  concern 
them  personally."  230 

During  the  comment  period  for  this 
proposed  rule,  FDA  intends  to  perform 
extensive  focus  group  testing  on  the 
proposed  brief  statement[sl.  The  testing 
will  evaluate  the  content  and  various 
formats  for  the  brief  statement[s]  to 
determine  if  the  warnings  are 
communicated  effectively.  The  agency 
will  base  the  design,  the  format  and 
content  of  the  brief  statement  [s]  on  the 
results  of  this  testing  and  the  comments 
received  to  the  proposed  rule. 

FDA  is  not  proposing  that  advertising 
list  cigarette  ingredients,  but  FDA  is 
aware  that  several  surveys  and  studies 
show  that  cigarette  users  would  like  to 
know  more  about  the  ingredients  in,  or 
the  chemical  constituents  of,  smoke 
delivered  by  cigarettes.  In  a  survey  of 
2,345  adults,  93  percent  agreed  tliat 
tobacco  companies  should  be  required 
to  list  additive'^  on  package  labels  the 
way  food  and  drug  companies  are 
required  to  list  ingredients.^^i  Those 
surveyed  believed  that  in  order  to 
inform  consumers  about  the  risks 
involved  in  smoking,  more 
comprehensive  information  about 
cigarette  ingredients  and  combustion 
by-products  should  be  provided  to  the 
consumer. 

Section  502(r)(2)  of  the  act  (21  U.S.C. 
352(r)(2))  states  that  "in  the  case  of 
specific  devices  made  subject  to  a 
finding  by  the  Secretary  after  notice  and 
opportunity  for  comment  that  such 
action  is  necessary  to  protect  the  public 
health,"  a  restricted  device  shall  be 
misbranded  unless  its  advertising  and 
other  descriptive  printed  matter  include 
"a  full  description  of  the  components  of 
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such  device  or  the  formula  showing 
quantitatively  each  ingredient  of  such 
device  to  the  extent  required  in 
regulations  which  shall  be  issued  *  *  * 
after  an  opportunity  for  a  hearing." 
However,  the  Cigarette  Act  and  die 
Smokeless  Act  both  require  submissions 
of  reports  or  lists  of  ingredients  to  the 
Secretary  (see  15  U.S.C.  1335a  and 
4403)  that  must  be  kept  confidential. 
The  agency  tentatively  concludes  that 
these  provisions  may  preclude  FDA 
from  requiring  components  or 
ingredients  to  be  listed  in  all  advertising 
and  other  printed  matter.  Therefore, 
FDA  has  decided,  at  this  time,  not  to 
require  a  description  of  components  or 
ingredients,  but  invites  comment  on 
whether  it  should  initiate  proceedings 
to  determine  whether  the  agency  should 
require  a  listing  of  the  component  parts 
or  ingredients  of  these  restricted  devices 
and  the  impact  of  the  Cigarette  Act's 
and  the  Smokeless  Act's  provisions  on 
the  agency's  authority. 

lOM  recently  recommended  that  a 
"regulatory  agency  should  take  steps  to 
inform  consumers  about  the  meaning  of 
statements  regarding  tar  and  nicotine 
yields."  "2  Some  manufacturers 
voluntarily  disclose  the  quantities  of  tar 
and  nicotine,  as  determined  by  the  FTC 
method,  in  their  labeling  or  advertising, 
and  one  Surgeon  General's  warning 
states,  "Cigarette  Smoke  Contains 
Carbon  Monoxide." 

Consumers  are  aware  that  cigarettes 
produce  tar  and  carbon  monoxide  and 
that  they  contain  nicotine.  Most 
consumers,  however,  do  not  understand 
the  FTC  rating  numbers  or  the  health 
imphcations  of  each  constituent."^  The 
proposed  rule  would  not  explain  the 
FTC  ratings  because  of  the  controversy 
surrounding  the  FTC  method  for 
determining  tar,  nicotine,  and  carbon 
monoxide. 

In  December  1994,  a  conference  was 
held  under  the  auspices  of  an  Ad  Hoc 
Committee  of  the  President's  Cancer 
Panel  (the  Ad  Hoc  Committee)  to 
consider  the  continuing  usefulness  of 
the  FTC  method.  Although  the  full 
report  is  not  yet  available,  the  Ad  Hoc 
Committee's  relevant  conclusions  were: 

The  smoking  of  cigarettes  with  lower 
machine-measuied  yields  has  a  small  effect 
in  reducing  the  risk  of  cancer  caused  by 
smoking,  no  effect  on  the  risk  of 
cardiovascular  diseases,  and  an  uncertain 

effect  on  the  risk  of  pulmonary  disease. 

*  *  • 

The  FTC  test  protocol  does  not  accurately 
reflect  actual  human  smoking,  which  is  not 
standardized,  but  is  charactradzed  by  wide 
variations. 

The  Ad  Hoc  Committee 
rec»inmended,  among  other  things,  that: 
(1)  The  FTC  protocol  be  changed  to 


produce  a  range  of  tar,  nicotine,  and 
carbon  monoxide  ratings  for  each  brand 
to  better  reflect  the  intensity  with  which 
each  cigarette  can  be  smoked;  and  (2) 
the  range  of  ratings  for  each  brand 
should  be  communicated  to  consumers. 
The  Ad  Hoc  Committee  recognized  that 
designing  the  new  test  and  determining 
how  to  convey  the  information  to 
consumers  would  require  the 
involvement  of  many  agencies, 
including  the  National  Institutes  of 
Health,  FDA,  and  CDC,  and  would  also 
take  time.  The  Ad  Hoc  Committee 
recommended  against  measuring  other 
smoke  constituents,  but  suggested  that 
smokers  be  informed  of  "other 
hazardous  smoke  constituents"  in 
packages  and  in  advertising. 

The  FTC  is  considering  whether  and 
how  to  implement  these 
recommendations.  Until  that  occurs, 
FDA  will  not  propose  any  requirements 
concerning  tar,  nicotine,  and  carbon 
monoxide  ratings,  but  the  agency 
requests  comment  on  whether  it  should 
implement  one  of  the  recommendations 
of  the  Ad  Hoc  Committee  by  proposing 
to  require  manufacturers  to  provide 
information  about  these  substances 
through  a  package  insert  and/or  to 
provide  information  about  nicotine  in 
labeling  and  advertising. 

In  considering  the  design  of  the 
warning,  FDA  notes  that  research 
indicates  that  novel  formats  for 
warnings  are  most  likely  to  capture  the 
viewer's  attention.^^*  The  FTC  reported 
in  1981  on  the  noticeability  of  messages 
inside  a  rectangle,  octagon,  circle  and 
arrow,  and  enlarged  rectangle.^^s  The 
report  concluded  that  the  circle  and 
arrow  and  octagon  were  noticed  and 
recalled  more  often.  Recall  of  the 
message  in  the  circle  and  arrow  was  64 
percent,  whereas  recall  of  the  same 
message  in  a  rectangle  (the  shape  used 
in  current  cigarette  advertising)  was 
only  28  percent.^^e  Other  studies 
describe  the  importance  that  format  has 
iti  conveying  the  information  and 
ensuring  that  it  is  sufficiently 
processed. 237  Factors  such  as  print  size, 
color,  contrast,  graphic  design, 
positioning  (e.g.  at  the  top  of  each  page 
of  advertising),  shape,  spacing,  font 
style,  and  highlighting  are  all  important 
considerations  for  effectively 
commimicating  information, 
particularly  to  young  people. 

In  addition,  FDA  notes  that  several 
studies  have  demonstrated  that  rotating 
messages  assists  in  maintaining  their 
noticeabiUty.  FTC  concluded,  in  its 
1981  investigation  of  cigarette 
advertising  practices,  that  a  "rotational 
warning  system  would  provide 
sufficient  repetition  of  each  message  to 
contribute  to  long  term  recall  of  that 


message,  while  decreasing  the 
likelihood  that  any  one  message  would 
become  so  familiar  and  so  overexposed 
that  its  effectiveness  would  'wear 
out."'23«  The  report  concluded  that 
quarterly  rotated  messages  would  assist 
in  maintaining  the  novelty  of  the 
message,  thus  enhancing 
noticeability.239  Additionally,  the  report 
concluded  that  shorter  messages  which 
are  rotated  are  specific  and  concrete  and 
'  are  more  easily  converted  into  mental 
images.  These  messages  are  recalled 
more  readily.2«> 

The  Centre  for  Behavioural  Research 
on  Cancer  in  Australia  described  a 
process  of  "habituation"  that  occurs 
with  warnings  and  health  messages. 
Under  this  process,  a  person's  response 
to  a  warning  or  health  message  declines 
as  that  p>erson  increases  his  or  her 
exposure  to  the  warning  or  health 
message.2*"  It  found  that  habituation  is 
greater  as  the  frequency  of  exposure 
increases  and  is  reduced  if  exposure  to 
the  stimulus  is  stopped  for  a  period  of 
time,2«  as  can  be  the  case  if  the 
messages  are  dissimilar  and  rotated. 

The  proposed  regulation  requires  that 
the  brief  statement  be  readable,  clear, 
conspicuous,  prominent,  and 
contiguous  to  the  current  Surgeon 
General's  warning.  FDA  requests 
comments  on  the  text  and  design  of  the 
brief  statements,  particularly  in  its 
ability  to  reach  young  people,  and/or 
whether  and  what  design  specifications 
should  be  established.  Specifically,  it 
requests  comment  on  how  best  to  insure 
that  the  statement  will  be  clear, 
conspicuous,  and  prominently 
displayed. 

d.  False  or  misleading  labeling  and 
advertising.  Proposed  §  897.36  would 
declare  the  labeling  or  advertising  of 
cigarettes  and  smokeless  tobacco 
products  to  be  false  or  misleading  if  the 
labeling  or  advertisement  contains  "any 
express  or  implied  false,  deceptive,  or 
misleading  statement,  omits  important 
information,  lacks  fair  balance,  or  lacks 
substantial  evidence  to  support  any 
claims  made  for  the  product."  This 
provision  would  implement  section 
201(n)  of  the  act,  which  states  that 
labeUng  or  advertising  may  be 
misleading  based  on  "representations 
made  or  suggested  by  statement,  word, 
design,  device,  or  any  combination 
thereof,  but  also  the  extent  to  which  the 
labeling  or  advertising  fails  to  reveal 
facts  material  in  the  light  of  such 
representations  or  material  with  respect 
to  consequences  which  may  result  from 
the  use  of  the  article,"  and  section 
502(q)(l)  of  the  act,  which  declares  a 
restricted  device  to  be  misbranded  if 
"its  advertising  is  false  or  misleading  in 
any  particular."  FDA  emphasizes  that 
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proposed  §  897.36  is  meant  to  he 
illustrative  rather  than  exhaustive. 
There  may  be  other  ways  in  which 
labeling  or  advertising  would  be  "false 
or  misleading."  For  example, 
advertising  or  labeling  that  stated  that  a 
study  showed  that  smoking  can  cure 
emphysema  would  be  false  and 
misleading. 

The  agency's  regulations  concerning 
prescription  drug  advertising  provide 
great  specificity  as  to  what  constitutes 
violative  advertising,  21  CFR  part  202. 
The  agency  has  decided  that  this  same 
degree  of  specificity  is  not  practical  in 
the  case  of  a  widely  used  consimier 
product.  Tobacco  advertising  contains 
an  unlimited  variety  of  claims  that  make 
categorization  difficult.  Therefore,  the 
agency  has  tentatively  concluded  that  it 
will  provide  general  guidance  for  the 
types  of  advertising  daims  that  will  be 
considered  violative,  rather  than  to 
attempt  to  identify  every  possible  type 
of  falsB  and  misleading  claim. 

£.  Subpart  E— Miscellaneous 
Requirements 

Proposed  subpart  E  would  consist  of 
three  provisions.  These  provisions 
would  provide  record  and  report 
requirements,  describe  the  rule's 
relationship  to  state  and  local  laws,  and 
.  require  additional  measures  if  the 
prevalence  of  tobacco  use  is  not 
dramatically  reduced  within  seven  years 
of  the  date  Uie  final  rule  is  published. 

1.  Section  897.40 — Records  and  Reports 

Proposed  §  897.40  would  address 
reports  and  records.  In  brief,  proposed 
§  897.40(a)  would  require  each 
manufacturer  to  submit  to  FDA  copies 
of  all  labels  and  labeling,  and  a 
TOpresentative  sample  of  its  advertising 
for  enforcement  purposes.  The  proposal 
would  also  permit  a  manufacturer  to 
submit  a  representative  sample  of  its 
labels  if  they  would  be  similar  for 
multiple  packages  or  products. 
Proposed  §  897.40(a)  would  direct 
manufacturers  to  send  information  and 
reports  to  the  Dociunent  and  Records 
Section,  12420  Parklawn  Dr.,  Rockville, 
MD  20857,  with  each  section  plainly 
marked,  i.e..  "Labels,"  or  "Labeling  and 
Advertising,"  whichever  is  appropriate. 

This  provision  is  the  minimum 
required  by  section  510(j)  of  the  act  C21 
U.S.C  360(j)),  which  requires 
submission  to  FDA  of  labels,  labeling, 
and  a  representative  sample  of 
advertising  for  restricted  devices.  As 
explained  elsewhere  in  this  document, 
the  agency  intends  to  regulate  cigarettes 
and  smokeless  tobacco  products  as 
restricted  devices  rather  than  as  drug 
products,  but  will  assign  all  of  such 
products  to  the  Center  for  Drug 


Evaluation  and  Research  (CDER).  Thus. 
proposed  §  897.40(a)  reflects  the 
statutory  requirement  in  section  510(j) 
and  would  direct  copies  of  labels  to  the 
Doomients  and  Records  Section  in 
CDER.  Proposed  §  897.40(b)  would 
authorize  FDA  employees  to  inspect 
records,  particularly  for  purposes  of 
review,  copying,  or  any  other  use 
related  to  the  enforcement  of  the  act. 
This  requirement  is  similar  to  the 
inspection  authority  under  the  medical 
device  tracking  regulations  at  21  CFR 
821.50  and  implements  the  agency's 
inspection  authority  contained  in 
section  704  of  the  act. 

2.  Section  897.42— State  and  Local 
Requirements 

Proposed  §  897.42  would  address 
preemption  of  State  and  local 
requirements.  Section  521(a)  of  the  act 
(21  U.S.C  360k(a))  states  that: 

•  *  *  no  State  or  political 
subdivision  of  a  State  may  establish  or 
continue  in  effect  with  respect  to  a 
device  intended  for  human  use  any 
requirement — 

(1)  which  is  different  from,  or  in 
addition  to,  any  requirement  applicable 
under  this  Act  to  the  device,  and 

(2)  which  relates  to  the  safety  or 
effectiveness  of  the  device  or  to  any 
other  matter  included  in  a  requirement 
applicable  to  the  device  under  this  Act. 
Proposed  §  897.42(a)  would  require 
manufacturers,  distributors,  and 
retailers  to  comply  with  any  more 
stringent  State  or  local  requirements 
relating  to  the  sale,  distribution, 
labeling,  or  advertising  of  cigarettes  and 
smokeless  tobacco  products  provided 
that  the  State  or  local  requirement  does 
not  conflict  with  FDA  regulations. 
These  more  stringent  state  requirements 
would,  therefore,  be  part  of  the 
regulatory  scheme  and  would  not  be 
preempted.  For  example,  the  proposal 
would  not  preempt  a  State  law  raising 
the  minimum  age  for  purchasing 
cigarettes  to  21  or  prohibiting  cigarette 
or  smokeless  tobacco  product 
advertisements  on  billboards  located 
near  schools. 

FDA  is  aware  that  many  States  and 
local  governments  have  enacted 
innovative  and  effective  laws  and 
regulations  pertaining  to  cigarettes  and 
smokeless  tobacco  products,  and  the 
agency  encourages  future  activity  in 
these  areas.  Moreover,  because  the 
proposed  rule  addresses  only  the  sale, 
distribution,  labeling,  and  advertising  of 
cigarettes  and  smokeless  tobacco 
products.  State  and  local  requirements 
in  other  areas  are  not  affected.  For 
example,  the  proposal  clearly  would  not 
preempt  State  laws  regarding  licensing. 
taxes,  or  smoking  in  public  areas. 


If  a  State  or  local  government  is 
uncertain  whether  section  521(a)  of  the 
act  preempts  a  particular  law  or 
regulation,  proposed  §  897.42(b)  would 
permit  the  State  or  local  government  to 
easily  and  expeditiously  request  and 
receive  an  advisory  opinion  from  FDA. 
Regulations  governing  applications  for 
exemptions  from  Federal  preemption  of 
State  and  local  requirements  applicable 
to  devices  can  be  found  at  21  GPR  part 
808. 

FDA  is  aware  of  several  recent  court 
decisions  construing  section  521  of  the 
act  to  preempt  certain  common  law  tort 
actions  with  respect  to  medical  device 
products.  FDA  does  not  believe  that 
section  521  should  be  read  to  give  any 
preemptive  effect  to  these  proposed 
regulatory  requirements  over  tort 
actions  with  respect  to  tobacco 
products.  FDA  specifically  invites 
comment  on  this  issue. 

3.  Additional  Regulatory  Measiu«s 

FDA  is  also  proposing  that  additional 
provisions  aimed  at  further  reducing  the 
appeal  of  tobacco  advertising  and  thus 
discouraging  yoimg  people  from  using 
cigarettes  or  smokeless  tobacco  products 
be  required  if,  seven  years  from  the  date 
the  final  rule  is  published,  FDA  finds 
that  the  percentage  of  young  people 
under  the  age  of  18  who  smoke,  or  the 
percentage  of  young  men  who  use 
smokeless  tobacco,  has  not  decreased 
roughly  by  50  percent.  This^oal  could 
be  measured  using  data  of  national 
tobacco  use  rates  of  children  and 
adolescents.  One  method  would  be: 

1.  For  cigarette  manufacturers,  the 
percentage  of  daily  cigarette  smokers 
among  12th  graders  is  at  least  50  percent 
less  than  it  was  in  1994  as  measured  by 
an  objective,  scientifically  valid,  and 
generally  accepted  program  such  as  the 
Monitoring  the  Future  Project  (MTFP) 
for  both  the  reference  (1994)  and  target 
years  (seven  years  from  the  date  of  the 
publication  of  the  final  rule);  or 

2.  For  smokeless  tobacco  product 
manufacturers,  the  percentage  of  male 
regular  smokeless  tobacco  product  users 
(any  use  in  the  past  30  days)  among 
12th  graders  is  at  least  50  percent  less 
than  it  was  in  1994  as  measured  by  an 
objective,  scientifically  valid,  and 
generally  accepted  program  for  both  the 
reference  (1994)  and  target  years  (seven 
years  from  the  date  of  the  pubUcation  of 
the  final  rule)  and  the  percentage  of 
female  regular  smokeless  tobacco 
product  users  among  12th  graders  is  no 
greater  than  it  was  in  1994  as  measured 
in  both  the  reference  (1994)  and  target 
years. 

The  Institute  for  Social  Research  at 
the  University  of  Michigan  collects  and 
Maintains  the  data  from  the  MTFP.  The 
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project  is  funded  through  the  National 
Institute  on  Drug  Abuse.  The  survey 
utilizes  both  a  cross-sectional  and  a 
longitudinal  design,  with  self- 
administered  surveys  in  a  sample  of 
selected  schools.  Data  for  daily  smoking 
by  12th  graders  have  been  collected 
annually  since  1976.  Smokeless  data  for 
any  use  within  past  30  days  are 
available  for  the  years  1986  to  1989  and 
1992  to  1994  for  12th  graders.  (Twelfth 
graders  are  a  suitable  surrogate  for  the 
upper  age  of  the  prohibited  smoking  age 
because  twelth  graders  are  17-18  years 
old.)  The  MTFP  is  one  of  the  more 
consistent  and  complete  data  sets 
available  on  young  people  and  provides 
a  stable  and  reliable  basis  for  measuring 
the  proposed  reductions.  FDA  is 
requesting  conunent  on  the 
appropriateness  of  using  this  data  set, 
including  whether  the  methodology 
used  by  MTFP  is  appropriate  forthis 
purpose  or  on  whether  other  measures 
would  be  more  reliable  and  enforceable. 

FDA  derived  its  outcome-based 
objectives  from  the  "Healthy  People 
2000"  objectives.  "Healthy  People 
2000"  discusses  national  health 
promotion  and  disease  prevention.         , 
objectives  in  this  country.  This  report 
was  facilitated  by  lOM  of  the  National 
Academy  of  Sciences,  with  the  help  of 
the  U.S.  Public  Health  Service,  and 
included  almost  300  national 
membership  organizations  and  all  State 
health  departments.  The  report  was  the 
product  of  eight  regional  hearings  and 
testimony  from  more  than  750 
individuals  and  organizations. 
Contributors  included  the  CDC,  the 
National  Institutes  of  Health,  the 
American  Academy  of  Pediatrics,  the 
American  Heart  Association,  the 
American  Medical  Association,  the 
American  Cancer  Society,  the  American 
Limg  Association,  the  Blue  Cross  and   . 
Blue  Shield  Association,  the  American 
College  of  Physicians,  and  the 
Federation  of  American  Societiesfor 
Experimental  Biology. 

Recognizing  that  reducing  cigarette 
smoking  by  youth  is  an  important 
national  priority,,  the  "Healthy  People 
2000"  report  established  a  basic  goal  for 
the  year  2000  to  reduce  by  half  the 
initiation  of  cigarette  smoking  by 
children  and  youth  and  to  reduce  by 
39.4  and  55.1  percent  the  use  of 
smokeless  tobacco  by  young  men. 

The  "Healthy  People  2000"  objectives 
for  cigarettes  required  the  smoking 
prevalence  among  yoimg  people  (ages 
20  to  24)  to  be  cut  in  half  in  13  years— 
from  30  percent  in  1987  to  15  percent 
by  the  year  2000.  The  proposed 
regulation  takes  as  its  premise  the  type 
of  outcome  established  in  "Healthy 
People  2000."  However,  because  the 


time  fitune  is  difierent.  the  proposed 
regulation  would  use  data  as  it  measures 
actual  usage  by  high  school  seniors,  a 
group  closer  in  age  to  the  relevant  age 
group.  The  prevalence  of  daily  cigarette 
smoking  among  high  school  seniors  was 
19.4  percent  in  1994.  Calculating  from 
1994,  daily  smoking  prevalence  among 
high  school  seniors  must  be  reduced  by 
half  to  9.7  percent  seven  years  after  date 
of  the  final  publication  of  the  rule.  Any 
major  changes  in  the  methodology  of 
this  survey  would  require  a 
reassessment  of  the  objective  in  light  of 
the  infiuences  of  the  changes  on  the 
survey's  prevalence  estimates. 

The  "Healthy  People  2000"  smokeless 
tobacco  goals  are  to  reduce  use  in  12-  to 
17-year-old  males  by  39.4  percent  in  12 
years — bom  6.6  percent  in  1988  to  4.0 
percent  in  the  yeair  2000  and  for  18-  to 
24-year-old  males  by  55.1  percent — from 
8.9  percent  in  1987  to  4.0  percent  by  the 
year  2000.  The  proposed  rule  also 
modifies  the  "Health  People  2000"  goal 
reflecting  the  different  time  frame.  The 
objectives  also  will  use  data  for  the 
nation's  high  school  seniors  to  monitor 
progress  in  reducing  the  prevalence  of 
smokeless  tobacco  use.  Since  high 
school  seniors  are  17-  to  18-years-old, 
the  percent  reduction  for  high  school 
seniors  should  be  about  midway 
between  that  required  for  males  12-  to 
17-years-old  (i.e.,  39.4  percent)  and  18- 
to  24-years-old  (i.e.,  55.1  percent).  Thus, 
a  50  percent  reduction  would  be 
required  to  be  in  compliance  with  this 
proposed  regulation.  Smokeless  tobacco 
use  rates  (once  in  30  days)  for  senior 
high  school  boys  was  20.3  percent  in 
1994.  Therefore,  the  goal  would  be  10.2 
percent.  (Failure  to  reach  these 
objectives  would  justify  the  imposition 
of  additional  regulatory  requirements  on 
the  sale,  distribution,  and  use  of 
cigarettesand  smokeless  tobacco 
products.  Recognizing  that  smokeless 
tobacco  use  by  young  girls  is  not 
extensive<2. 6  percent  in  1994),  the 
agency  believes  that  an  additional  goal 
might  be  considered — that  smokeless 
tobacco  use  by  young  females  not 
increase.  This  goal  would  help  prevent 
the  development  of  a  new  market  for 
smokeless  tobacco  products. 

While  the  agency  finds  that  the 
proposed  rule  is  a  comprehensive 
approach  that  should  prove  elective  in 
regulating  these  products,  it  recognizes 
that  additional  measures  might  be 
necessary  because  many  different 
factors  may  affect  a  young  person's 
decision  to  start  smoking  or  use 
smokeless  tobacco  products. 
Additionally,  the  tobacco  industry  has 
shown  its  ability  to  find  new  outlets  for 
promoting  its  products  when 
restrictions  are  imposed;  for  example. 


within  a  relatively  short  period  of  time 
after  the  federally  imposed  electronic 
media  ban  became  effective,  the 
cigarette  industry  redirected  the  funds 
spent  on  television  and  radio 
advertising  to  traditional  print  and 
outdoor  media.  Over  time,  more 
nontraditional  forms  of  advertising 
emerged,  including  using  non-tobacco 
items  (e.g.,  tee  shirts  and  hats)  that 
served  as  "walking  billboards,"  placing 
products  in  movies,  creating  massive 
Usts  of  smokers  to  target  by  direct  mail, 
publishing  magazines  with  articles  as 
well  as  advertising,  creating  "friendly 
familiarity"  and  good  will  for  tobacco 
products  by  sponsoring  sporting  and 
artistic  events  and  by  having  its 
sponsored  events  appear  on  television 
(in  spite  of  the  television  advertising 
ban).2*3  In  addition,  in  Canada,  the'   ' 
cigarette  companies  evaded  a  ban  on 
sponsorship  in  the  name  of  a  brand 
variety  (but  not  in  the  company's 
corporate  name),  by  creating  corporate 
Identities  for  relevant  brands.  These 
new  corporations  could  then  legally 
sponsor  events.  2** 

Therefore,  to  guard  against  this 
possibility,  and  to  provide  for  an 
additional  incentive  for  the  companies 
to  take  appropriate  actions,  the  agency 
is  proposing  that  one  or  more  additional 
measures  would  be  imposed  in  the 
event  that  the  outcome-base  objectives 
provided  in  proposed  §  897.44  are  not 
achieved. 

At  the  time  a  final  rule  is  published, 
FDA  intends  to  propose  specific 
additional  measures.  The  agency  invites 
public  comment  on  what  regulatory 
measures(s)  should  be  considered.  The 
agency  reiterates  that  additional 
measures  would  become  operational 
only  if  the  outcome-based  objectives  are 
not  achieved. 

Finally,  the  agency  requests  comment 
on  what  would  be  the  appropriate 
schedule  for  implementing  the 
provisions  of  the  final  rule.  It  is  likely 
that  the  final  rule  would  contain  some 
provisions  that  could  not  be  complied 
with  immediately  following  the  date 
that  the  final  rule  becomes  efiective. 
FDA  is  seeking  comment  on.  and 
information  about,  such  matters  as  size 
of  inventories,  manufacturing  practices, 
retooling,  useful  life  of  equipment,  and 
other  similar  business  considerations. 
The  agency  vrill  take  the  information 
provided  on  these  issues  into  accoimt 
when  it  established  the  implementation 
schedule  for  the  final  rule. 

F.  Other  Amendments 

The  proposed  rule  would  also  make 
two  minor  amendments  to  existing 
regulations.  The  proposal  would  exempt 
cigarettes  and  smokeless  tobacco 
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products  from  the  Statement  of  Identity 
requirements  for  over-the-counter 
devices  at  21  CFR  801.61  and  from  the 
reporting  requirements  at  21  CFR  parts 
803  and  804.  Section  801.61  stems,  in 
part,  from  the  Fair  Packaging  and 
Labeling  Act.  and  Tobacco  products  are 
exempt  from  the  statute's  requirements. 
Therefore,  the  proposed  rule  would 
exempt  cigarettes  and  smokeless 
tobacco  products  for  21  CFR  801.61. 

Parts  803  and  804  pertain  to  the 
reporting  of  deaths,  serious  injuries,  and 
malfunctions  associated  with  devices. 
FDA  is  proposing  to  exempt  cigarettes 
and  smokeless  tobacco  products  from 
these  reporting  requirements  because 
the  adverse  health  effects  attributable  to 
cigarettes  and  smokeless  tobacco 
products  are  extensive  and  well- 
doaimented,  and  the  agency  sees  little 
bene^t  in  requiring  manufacturers  and 
distributors  of  these  products  to  report 
such  information  to  FDA. 
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rv.  Legal  Authority 

A.  Regulation  of  Nicotine-Containing 
Tobacco  Products 

As  more  fully  described  in  "Nicotine 
In  Cigarettes  And  Smokeless  Tobacco 
Products  Is  A  Drug  And  These  Products 
Are  Nicotine-Delivery  Devices  Under 
The  Federal  Food,  Drug,  And  Cosmetic 
Act,"  the  Food  and  Drug  Administration 
has  conducted  an  extensive 
investigation  and  comprehensive  legal 
analysis.  The  results  of  that  inquiry 
support  a  finding  at  this  time  that  the 
nicotine  in  cigarettes  and  smokeless 
tobacco  products  is  a  drug  within  the 
meaning  of  the  act  because  it  is 
intended  to  affect  the  structure  or 
function  of  the  body  and  it  achieves  its 
intended  effects  through  chemical 
action  within  the  human  body.  Based  on 
the  evidence  now  before  the  agency, 
cigarettes  and  smokeless  tobacco 
products  are  drug  delivery  systems 
whose  purpose  is  to  deliver  nicotine  to 
the  body  in  a  manner  in  which  it  can 
be  most  readily  absorbed  by  the 
consumer  and,  hence,  are  devices. 

Thus,  these  products  are  combination 
products  within  the  meaning  of  21 
U.S.C.  353  (g)  and  21  CFR  3.2(e)  that  the 
agency  has  the  discretion  to  regulate 
using  drug  authorities,  device 
authorities,  or  a  combination  of  both 
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authorities.  The  agency  proposes  to 
make  these  products  subject  to 
regulation  pursuant  to  the  act's  device 
authorities.  The  remainder  of  this 
discussion  explains  the  regulatory 
framework  for  combination  products; 
why  nicotineK:ontaining  cigarettes, 
loose  tobacco,  and  smokeless  tobacco 
products  are  drug/device  combination 
products;  and  why  the  agency  can 
exercise  its  discretion  to  regulate  them 
only  under  the  act's  device  provisions. 
Finally,  this  section  discusses  a  number 
of  other  legal  issues  raised  by  the 
provisions  of  the  proposed  rule. 

1.  The  Federal  Food,  Drug,  and 
Cosmetic  Act  and  Combination  Products 

As  part  of  the  Medical  Device 
Amendments  of  1976,  Congress 
established,  for  the  first  time,  a 
premarket  approval  mechanism  for 
certain  devices.  Congress  also  expanded 
the  act's  device  definition  to  expressly 
include  items  such  as  implements, 
machines,  implants,  and  in  vitro 
reagents.  "Device"  was  defined  as: 

an  instrument,  apparatus,  implement, 
machine,  contrivance,  implant,  in  vitro 
reagent,  or  other  similar  or  related  article. 
Including  any  component,  part,  or  accessory, 
which  is — 

(1)  recognized  in  the  official  National 
Formulary,  or  the  United  States 
Pharmacopeia,  or  any  supplement  to  them, 

(2)  intended  for  use  in  the  diagnosis  of 
disease  or  other  conditions,  or  in  the  cure, 
mitigation,  treatment,  or  pi'evention  of 
disease,  in  man  or  other  animals,  or 

(3)  intended  to  affect  the  structure  of  any 
function  of  the  body  of  man  orother  animals, 
and  which  does  not  achieve  any  of  its 
principal  intended  purposes  through 
chemical  action  within  or  on  the  body  of  man 
or  other  animals  and  which  is  not  dependent 
upon  being  metabolized  for  the  achievement 
of  any  of  its  principal  intended  purposes. 

Pub.  L.  No.  94-295  (1976). 

The  act  was  amended  by  the  Safe 
Medical  Devices  Act  of  1990,  among 
other  reasons,  to  recognize  and  provide 
for  the  regulation  of  products  that 
constitute  a  combination  of  a  drug, 
device,  or  biological  product  (21  U.S.C. 
353(g)).  The  Safe  Medical  Devices  Act 
also  modified  the  act's  drug  and  device 
definitions  to  conform  them  to  the  new 
section  regarding  primary  jurisdiction 
over  combination  products.  (See  S.  Rep. 
101-513).  Among  these  modifications  is 
that  the  definition  of 'drug"  no  longer 
excludes  devices  or  their  components, 
thereby  eliminating  the  notion  that 
"drug"  and  "device"  are  mutually 
exclusive  terms. 

In  light  of  the  act's  public  health 
protection  purposes,  the  agency  has 
consistently  construed  the  device 
definition  broadly,  and  courts  have 
upheld  this  interpretation.  United  States 


V.  An  Undetermined  Number  of 
Unlabeled  Ckises,  21  F.3rd  1026, 1028 
(10th  Cir.  1994);  United  States  v.  22 
Rectangular  Devices,  714  F.  Supp.  1159, 
1162  n.7  (listing  additional  examples), 
1164-65  (D.  Utah  1989);  see,  e.g..  United 
States  V.  23.  More  or  Ijess,  Articles,  etc. 
192  F.2d  308,  309  (2d  Cir.  1951) 
(phonograph  records  used  in  treating 
insomnia). 

Because  the  act's  definition  of  device 
is  a  statutory  term  of  art,  it  encompasses 
a  very  vtride  assortment  of  items. 
Obvious  examples  of  devices  are  simple 
medical  implements  such  as 
thermometers  or  tongue  depressors  and 
more  compUcated  electronic  products 
such  as  X-ray  machines  or  cardiac  pace- 
makers. Less  obvious  examples  of 
devices  include  in  vitro  reagents  and 
other  products  used  for  diagnostic 
purposes,  such  as  culture  media  made 
fi"om  snake  venom  (21  CFR  864.8100, 
864.8950)  and  animal  and  human  sera 
(21  CFR  864.2800).  FDA  also  regulates 
many  organic  substances  as  devices.  For 
example,  a  simple  plant  product  that 
consists  of  nothing  more  than 
coagulated  tree  sap,  gutta  pendia,  which 
is  used  to  fill  the  root  canal  in  a  tooth, 
is  a  device  (21  CFR  872.3850).  All  of 
these  articles  are  devices  because  they 
are  instruments,  apparatuses, 
implements,  machines,  contrivances, 
implants,  in  vitro  reagents,  or  another 
similar  or  related  article  with  uses  or 
effects  encompassed  by  the  act. 
Therefore,  understanding  what  can 
properly  be  regarded  as  a  device  for 
purposes  of  the  act  requires  a  statutory, 
not  a  lay,  imderstanding  of  the  term. 
The  following  discussion  identifies  the 
parts  of  cigarettes,  loose  cigarette 
tobacco,  and  smokeless  tobacco  that  are 
devices,  and  explains  why  these 
products  are  drug  delivery  systems. 

2.  Cigarettes,  Smokeless  Tobacco 
Products,  and  Loose  Tobacco  Are  Drug 
Delivery  Systems 

Because  drugs  cannot  be  administered 
in  piu«  chemical  form,  drug  delivery 
systems  are  designed  and  used  to 
deliver  drugs  into  the  body's  circulatory 
system  or  to  specific  target  sites  in  the 
body  at  predetermined,  controlled 
rates.'  FT)A  considers  articles  such  as 
instruments,  machines,  contrivances, 
implants,  or  other  similar  or  related 
articles,  whose  primary  purpose  is  the 
delivery  of  a  drug,  and  that  are 
distributed  with  a  drug  product  to  be 
drug  delivery  systems.  Intercenter 
Agreement  Between  the  Center  for  Drug 
Evaluation  and  Research  and  the  Center 
for  Devices  and  Radiological  Health, 
Section  Vn.A.l.(b)  (October  31, 1991). 
These  articles  are  often  called  "pre- 
filled  delivery  systems."  Examples  of 


these  combination  products  include 
contrivances  containing  drugs,  such  as 
pre-filled  syringes,  transdermal  patches, 
and  metered-dose  inhalers.  Id.  C1)ER 
has  primary  jurisdiction  over  the 
regulation  of  such  products,  and  has  the 
authority  to  use  drug  provisions,  device 
provisions,  or  a  combination  of  drug 
and  device  provisions  to  regulate 
particular  drug  delivery  systems.  Id. 

Cigarettes  and  smokeless  tobacco 
products  function  like  drug  delivery 
systems  in  that  they  contain  a  drug, 
nicotine;  are  used  to  deliver  the  dnig  to 
the  site  at  which  the  drug  will  be 
absorbed  into  the  body,  the  mouth  or 
limgs;  and  after  the  drug  has  been 
delivered,  the  deUvery  system,  the 
cigarette  butt  or  smokeless  tobacco 
material,  depleted  of  nicotine,  remains 
and  must  be  discarded.  Only  the 
nicotine  delivered  by  these  products 
achieves  its  primary  intended  purpose 
by  chemical  action  in  or  on  the  body. 
The  subsections  below  explain  in 
greater  detail  why  these  products  are 
drug  delivery  systems. 

a.  Cigarettes.  Cigarettes  are  drug 
delivery  systems  consisting  of  a  drug, 
nicotine,  and  device  components  that 
include  the  tobacco  itself,  the  paper  the 
tobacco  is  rolled  in  and,  in  the  case  of 
filter  cigarettes,  the  filter.  A  cigarette  is 
analogous  to  a  metered-dose  inhaler,  an 
instrument  that  converts  a  drug  into  an 
aerosolized  form  for  inhalation  and 
delivery  to  the  lungs  for  absorption  into 
the  bloodstream. 

Although  lighting  a  cigarette  appears 
to  be  a  simple  action,  there  is,  in  fact, 
a  complex  process  taking  place  within 
the  cigarette.  A  cigarette  consists  of 
carefully  blended  and  treated  nicotine- 
containing  rolled  tobacco.  The  blended 
and  treated  tobacco  is  wrapped  in  paper 
that  is  precisely  treated  so  that  the 
entire  tobacco  rod  bums  in  a  controlled 
manner.  Attached  to  the  tobacco  rod  (in 
95  percent  of  U.S.  cigarettes)  is  a  filter 
with  many  possible  design  features, 
including  vents  and  chambers.  The 
primary  purpose  of  parts  of  the 
cigarette,  and  the  cigarette  itself,  a 
consciously  engineered  and,  in  the 
industry's  own  words,  "highly- 
engineered"  2  product,  is  to  effectuate 
the  delivery  of  a  carefidly  controlled 
amount  of  the  nicotine  to  a  site  in  the 
human  body  where  it  can  be  absorbed. 
The  drug,  nicotine,  is  generally 
contained  within  the  treated  rolled 
tobacco.  The  delivery  system,  the 
nicotine-containing  cigarette,  must  be  lit 
to  have  its  intended  effect  on  the 
structure  or  function  of  the  body  and, 
once  lit  and  used,  is  discarded. 

In  this  manner,  an  average  American 
cigarette  yields  approximately  1.0  mg  of 
nicotine,  although  the  smoker  can  adjust 
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this  yield  by  the  manner  in  which  the 
dgarette  is  smoked,  e.g.,  by  puffing 
more  or  less  frequently,  by  inhaling 
more  or  less  deeply,  or  by  covering, 
with  the  fingers  holding  the  cigarette  or 
the  lips,  the  vent  holes  that  may  be  part 
of  the  filter. 

As  discussed  in  "Nicotine  In 
Cigarettes  And  Smokeless  Tobacco 
Products  Is  A  Drug  And  These  Products 
Are  Nicotine-Delivery  Devices  Under 
The  Federal  Food,  Drug,  And  G>smetic 
Act,"  there  is  significant  evidence  now 
before  the  agency  that  the  manufacturers 
of  cigarettes  intend,  as  a  primary 
purpose  of  these  products,  to  deliver  the 
drug  nicotine  to  consiuners.  That 
evidence  supports  a  finding  at  this  time 
that  part  of  a  cigarette,  the  nicotine,  is 
a  drug  under  the  act.  However,  as 
described  above,  cigarettes  are  not 
simply  packaged  nicotine.  Rather,  they 
are  carefully  engineered,  complex 
products  that  are  designed  to  deliver  a 
controlled  amount  of  nicotine  to  the 
consumer  using  such  device 
components  as  the  tobacco,  the  paper, 
and  the  filter. 

Nicotine-containing  loose  cigarette 
tobacco  is  used  by  smokers  who  roll 
their  own  cigarettes  usually  with  paper 
made  for  that  purpose.  The  evidence 
before  the  agency  supports  a  finding  at 
this  time  that^the  processed  loose 
cigarette  tobacco  product  is  a  device  for 
the  same  reasons  that  the  tobacco  in 
factory-made  cigarettes  to  be  a  device:  it 
contains  within  it  the  drug  intended  to 
be  consumed  and  is  not  dependent 
upon  being  metabolized  for  the 
achievement  of  its  principal  intended 
purpose,  i.e.,  the  delivery  of  nicotine, 
and  must  be  lit  and  burned  in  order  for 
the  nicotine  to  be  released  in  a  form  in 
which  it  can  be  absorbed  by  the  body. 

b.  Smokeless  Tobacco  Products.  Four 
principal  kinds  of  smokeless  tobacco  are 
manu^ctured  in  the  United  States: 
loose  leaf,  plug,  twist  or  roll,  and  oral 
snuff.  Loose  leaf  chewing  tobacco 
consists  of  tobacco  leaves  that  have  been 
Jieavily  treated  with  licorice  and  sugars. 
Plug  tobacco  is  made  from  tobacco  that 
is  immersed  in  a  mixture  of  licorice  and 
sugar  and  then  pressed  into  a  plug. 
Twist  tobacco  is  produced  from  leaves 
that  are  flavored  and  twisted  to 
resemble  a  rope.  Oral  snuff  is  available 
in  both  dry  and  moist  varieties.  Dry 
snuff  consists  of  [)owdered  tobacco  that 
contains  flavor  and  aroma  additives. 
Moist  snuff  is  fine  particles  of  tobacco 
that  hold  considerable  moisture;  many 
types  are  made  with  a  variety  of 
flavorings  such  as  wintergreen  or  mint.^ 
Chewing  tobacco  and  sniiff  are  treated 
by  the  manufacturer  to  achieve  an 
alkaline  pH  that  facilitates  absorption  of 
nicotine.^ 


Smokeless  tobacco  products  function 
like  temporary  implants  or  infusion 
devices  that  deliver  a  controlled  amount 
of  nicotine  to  the  cheek  and  gum  tissue 
for  absorption  into  the  bloodstream.  The 
device  element  of  smokeless  tobacco 
products  is  the  tobacco,  which  contains 
the  drug  nicotine  and  delivers  the 
nicotine  to  the  cheek  and  gum  tissue  for 
absorption  into  the  body,  but  is  not 
intended  to  be  consiuned.  Instead,  in 
normal  use,  most  of  the  tobacco  is 
extruded  6t)m  the  mouth  after 
absorption  of  the  nicotine.  This 
extrudable  portion  of  the  product  does 
not  achieve  its  primary  intended 
purpose  through  chemical  action  in  the 
mouth,  but  allows  nicotine  to  be 
extracted  fit>m  the  tobacco  by  the  user's 
saliva  and:  (a)  mecltanically  holds  the 
nicotine  in  a  form  that  is  palatable, 
thereby  allowing  sufficient  time  for 
absorption  of  nicotine  through  the  cheek 
and  gtun  tissue;  and  (b)  delivers 
chemical  agents,  primarily  alkalines,  to 
increase  the  pH  within  the  oral  cavity, 
to  affect  the  rate  of  absorption  of 
nicotine  through  the  cheek  and  gum 
tissue. 

3.  FDA  May  Exercise  Its  Discretion  to 
Regulate  Cigarettes  and  Smokeless 
Tobacco  Products  Under  the  Device 
Provisions  of  the  Act 

As  explained  above,  the  agency's 
factual  and  legal  inquiry  supports  a 
finding  at  this  time  that  nicotine- 
containing  cigarettes  and  smokeless 
tobacco  products  are  drug/device 
combination  products,  namely,  drug 
delivery  devices.  Under  the 
combination  product  authority  of 
section  503  of  the  act,  FDA  must 
designate  a  component  of  FDA  to 
regulate  combination  products  based  on 
a  determination  of  the  product's 
"primary  mode  of  action."  In  the  case  of 
cigarettes  and  smokeless  tobacco,  the 
primary  mode  of  action  is  that  of  a  drug, 
due  to  the  nicotine,  and,  therefore, 
primary  jurisdiction  over  these  products 
belongs  in  CDER.  CDER's  primary 
jurisdiction  over  cigarettes  and 
smokeless  tobacco  is  not  determinative, 
however,  of  which  provisions  of  the  act 
apply.  Rather,  the  agency  has  the 
discretion  to  regulate  these  drug 
delivery  systems  using  drug  authorities, 
device  authorities,  or  a  combination  of 
both  authorities.  (See  21  CFR  ^ 
3.2(e)(19g4);  56  FR  58754  at  58754  and 
58755  (November  21, 1991);  Intercenter 
Agreement,  Section  Vn.A.l.(b).)  It  is 
within  FDA's  discretionary  power  to 
determine  which,  if  any,  of  the  available 
regulatory  authorities  it  will  employ  in 
the  regulation  of  a  product.  See  Heckler 
V.  Chaney,  470  U.S.  821  (1985). 


In  determining  which  statutory 
authority  to  apply  to  these  products, 
FDA  has  carehUly  considered  the 
regulatory  schemes  for  human  drug 
products  and  devices,  as  well  as  the 
differing  effects  of  these  regulatory 
schemes  on  the  millions  of  Americans 
who  use  these  products.  If  FDA  were  to 
regulate  cigarettes,  cigarette  tobacco, 
and  smokeless  tobacco  under  the  drug 
authorities  of  the  act,  the  new  drug 
provisions  would  be  applied,  and  each 
nicotine-containing  cigarette,  cigarette 
tobacco,  and  smokeless  tobacco  product 
would  either  have  to:  (a)  be  shown  to  be 
not  a  "new  drug"  because  it  is  generally 
recognized  as  safe  and  effective  (21 
U.S.C.  321(p));  or  (b)  be  the  subject  of 
an  approved  new  drug  application 
containing,  among  other  things, 
adequate  tests  of  the  safety  and 
substantial  evidence  of  the  effectiveness 
of  the  product.  (See  21  U.S.C.  355.)  In 
light  of  the  accumulated  data  on  the 
adverse  health  effects  of  tobacco,  neither 
of  these  outcomes  can  be  viewed  as  a 
realistic  possibility  in  oirrently 
marketed  products.  The  products  would 
be  unapproved  new  drugs,  and  as  such, 
FDA  could  require  their  removal  from 
the  market.  (See  21  U.S.C.  331(d), 
355(a).) 

The  agency  does  not  believe  that  their 
sudden  and  total  withdrawal  from  the 
market  would  provide  the  best  means  of 
protecting  the  public  health.  The 
nicotine  in  tobacco  products  is  highly 
addictive  and  is  the  principal  reason 
adults  continue  to  use  tobacco  products 
in  the  face  of  clear  evidence  of  harm. 
Major  recent  studies  reveal  that  the  vast 
majority  of  the  Nation's  more  than  50 
million  cigarette  and  smokeless  tobacco 
users  are  addicted  to  the  nicotine  in 
these  products.  Surveys  also  show  that 
while  as  many  as  70  percent  of  current 
smokers  would  like  to  quit,  only  a  tiny 
percentage  are  able  to  quit  permanently. 
Studies  on  smokeless  tobacco  users 
show  a  similar  pattern  of  persistent 
attempts  to  quit  with  extremely  low 
success  rates.' 

Because  of  the  high  addiction  rates 
and  the  difficulties  smokers  experience 
when  they  attempt  to  quit,  there  may  be 
adverse  health  consequences  for  many 
individuals  if  the  products  were  to  be 
withdrawn  suddenly  from  the 
marketplace.  Our  current  health  care 
system  and  available  pharmaceuticals 
may  not  be  able  to  provide  adequate  or 
sufficiently  safe  treatment  for  such  a 
precipitous  withdrawal.  Moreover, 
banning  all  tobacco  products  may  not 
achieve  the  primary  health  objective 
addressed  in  this  regulation,  i.e. 
reducing  the  niunber  of  children  and 
adolescents  who  become  addicted  to 
these  products.  Given  the  long, 


Federal  Register  /  Vol.  60,  No.  155  /  Friday,  August  11,  1995  /  Proposed  Rules  41349 


widespread  use  of  these  products  in  this 
country,  it  is  not  unreasonable  to 
assume  that  a  black  market  and/or 
smuggling  would  develop  to  supply 
addicted  users  with  the  products  they 
require.  The  products  that  would  be 
available  through  a  black  market  could 
very  well  be  more  dangerous  (e.g., 
cigarettes  containing  more  tar  or 
nicotine,  or  more  toxic  additives)  than 
products  currently  on  the  market.  TTius. 
FDA  believes  that  a  ban  on  all  tobacco 
products  would  not  eliminate  smoking 
and  would  not  be  in  the  best  interest  of 
the  public  health  at  this  time. 

Given  the  dangerous  health 
consequences  of  the  continued  use  of 
cigarettes  and  smokeless  tobacco, 
products,  however,  the  agency  believes, 
that  some  strong  action  is  necessary  to 
protect  the  public  health.  As  explained 
in  the  next  section,  FDA  has  chosen  to 
regulate  these  combination  products 
using  the  Act's  device  provisions,  rather 
than  the  drug  provisions,  because 
application  of  the  device  authorities 
would  allow  the  continued  maricating  of 
the  affected  products  under  certain 
prescribed  conditions  established  under 
notice  and  comment  rulemaking 
procedures. 

As  discussed  above,  the  primary 
jurisdiction  over  these  combination 
products  within  FDA  lies  in  CDER.  This 
designation  is  appropriate  because  of 
CDER's  expertise  in  pharmacology  and 
drug  delivery;  addiction,  the  disease 
associated  with  tobacco  use;  and  the 
regulation  of  pre-filled  drug  delivery 
systems.  CDER,  however,  has  the 
authority  to  use  drug  provisions,  device 
provisions,  or  a  combination  of  drug 
and  device  provisions  in  regulating 
these  products. 

4.  Regulation  of  Cigarettes  and 
Smokeless  Tobacco  Under  the  Device 
Authorities 

As  currently  marketed,  cigarettes  and 
smokeless  tobacco  products  are  not  safe 
and  effective.  Chronic  use  of  tobacco 
products  causes  disease  and  prematiu^ 
death  in  a  significant  proportion  of 
users. 

Both  the  Medical  Device 
Amendments  of  1976  and  the  Safe 
Medical  Devices  Act  of  1990  were 
designed  to  provide  an  array  of 
regulatory  tools  that  could  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  devices.  Since  tobacco 
products  are  plainly  not  safe,  one 
regulatory  tool  available  under  the 
statute  is  to  ban  the  products,  making 
their  sale  illegal.  The  legal  basis  for  such 
a  ban  would  be  that  tobacco  products 
present  an  luireasonable  and  substantial 
risk  of  illness  or  injury.  See  section  516 
of  the  act.  Because  of  the  addictiveness 


of  tobacco  products,  however,  tobacco 
products  present  special  problems  not 
ordinarily  associated  with  devices.  As 
discussed  in  the  preceding  section,  in 
the  case  of  cigarettes  and  smokeless 
tobacco  products,  a  ban  would  not  be  in 
the  best  interest  of  the  public  health. 

While  premarket  approval  of  a  device 
has  generally  been  regarded  as  the 
regulatory  control  that  provides  the 
greatest  assurance  of  safety  and 
effectiveness,  on  occasion  the  agency 
has  chosen  not  to  use  premarket 
approval  for  critical  devices  that 
potentially  raise  significant  safety  and 
efficacy  issues.  For  example,  the  agency 
has  announced  that  it  will  no  longer 
enforce  premarket  approval 
requirements  for  heart  valve  allografts. 
See  the  Federal  Register  of  October  14, 
1994  (59  FR  52078).  FDA  took  this 
action  after  concluding  that  other 
regulatory  controls  would  be  more 
appropriate  than  premarket  approval  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  these 
products.  See  also /fecicierv.  Chaney, 
470  U.S.  821  (1985)  (upholding  agency's 
decision  not  to  enforce  premarket 
approval  requirements  for  use  of 
prescription  drugs  for  lethal  injection). 

The  Medical  Device  Amendments  of 
1976  and  the  Safe  Medical  Devices  Act 
of  1990  provide  the  agency  with 
considerable  flexibility  in  identifying 
the  most  appropriate  scheme  for 
r^ulating  products.  These  device 
provisionrauthorize  the  agency  to  use 
the  regulatory  tools  that  most 
appropriately  protect  the  public  from 
unsafe  or  ineffective  devices.  Moreover, 
these  device  provisions  permit  the 
agency  to  taibr  the  regulatory  controls 
authorized  under  the  statute  to  address 
the  specific  risks  associated  with 
individual  devices.  The  following^tools, 
among  others,  may  be  used  to  help 
provide  reasonable  assurance  of  safety 
and  effectiveness  for  individual  devices: 
special  controls  (section  514  of  the  act); 
premarket  approval  (section  515  of  the 
act);  product  development  protocols 
(section  515  of  the  act);  notification  and 
recall  (section  518  of  the  act);  device 
tracking  (section  519(e)  of  the  act); 
custom  devices  (section  520(b)  of  the 
act);  restrictions  on  sale,  distribution, 
and  use  (section  520(e)  of  the  act);  and   - 
postmarketing  surveillance  (section  522 
of  the  act).  Wha«  the  public  cannot  be 
appropriately  protected  bom  a 
hazardous  device  using  the  tools  on 
which  the  agency  might  otherwise  rely 
for  a  device  posing  a  substantial  risk, 
FDA  has  discretion  to  employ  other, 
more  appropriate  regulatory  controls 
provided  by  the  Medical  Device 
Amendments  of  1976  and  the  Safe 
Medical  Devices  Act  of  1990. 


In  the  situation  presented  by 
widespread  addiction  to  cigarettes  and 
smokeless  tobacco,  where  restrictions 
on  supply  would  not  be  effective,  the 
goals  of  the  statute  can  best  be  achieved 
by  preventing  futiue  users  from 
becoming  addicted  to  tobacco  products. 
Restrictions  on  the  sale  and  distribution 
of  cigarettes  and  smokeless  tobacco 
products  to  young  people,  as  well  as 
restrictions  on  advertising  that  fosters 
appeal  and  creates  a  demand  for  tobacco 
products  among  young  people,  are 
therefore  the  appropriate  tools  to  attain 
the  goal  of  reasonable  assurance  of 
safety  and  effectiveness  for  cigarettes 
and  smokeless  tobacco  products,  even  if 
the  goal  can  only  be  reached  over  one 
or  more  generations.' 

The  agency  believes  that  the  measures 
proposed  in  this  regulation  will  reduce 
the  exposure  of  children  and 
adolescents  to  the  health  risks 
associated  with  tobacco  use;  will  greatly 
reduce  the  number  of  individuals  who 
are  now,. or  may  in  the  future  become, 
addicted  to  nicotine  in  these  products; 
and,  from  an  epidemiological 
perspective,  the  combined  effectrof  the 
proposed  measures  wHl,  under  the 
unique  circumstances  of  these  products, 
provide  the  most  reasonable  assurance  ^ 
of  their  safety. 

The  Medical  Device  Amendments- 
provide  authority  to  restrictthe  sale  and 
distribution  of  products,  like  tobacco,  • 
for  which  there  cannot  otherwise  be  v. 
reasonable  assiuance  of  safety  and 
effectiveness.  Section  520(e)  of  the  act, 
which  authorizes  FDA  to  restrict  the 
sale  and  distribution  of  certain  devices, 
provides  regulatory  tools  that  would 
enable  FDA  to  achieve  thegoal  of 
reducing  demand  for  tobacco  products. 
Therefore,  FDA  is  proposing  to  declaee 
cigarettes  and  smokeless  tobacco 
products  "restricted  devices"  and  to 
impose  restrictions  on  the  underage  sale 
and  distribution  of  these  tobacco 
products,  pursuant  to  section  520(a)^  of 
the  act 

5.  Restricted  Device  Authority  Under 
Section  520  of  the  Act 

Section  520(e)(1)(B)  of  the  act 
authorizes  FDA  to  issue  regulations 
restricting  the  sale,  distribution,  or  use 
of  a  device: 

if,  because  of  its  potentiality  for  harmful 
effect  or  the  collateral  measures  necessary  to 
its  use,  the  Secretary  determines  that  there 
cannot  otherwise  be  reasonable  assurance  of 
its  safety  and  effectiveness. 

Because  of  the  potentiality  for  harmful 
effects  ftt)m  cigarettes  and  smokeless 
tobacco  products,  there  cannot  be 
reasonable  assurance  of  the  safety  and 
effectiveness  of  these  products  short  of 
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additional  restrictions  designed  to 
prevent  new  users  firom  becoming 
addicted  to  nicotine-containing  tobacco 
products  and  to  provide  information  to 
current  users  on  how  to  quit. 

As  disaissed  earlier  in  this  document, 
cigarettes  and  smokeless  tobacco 
products  have  substantial  "potentiality 
for  hjirmful  effect"  because  they  are 
both  addictive  and  pose  a  significant 
risk  to  the  health  of  users.  The  most 
effective  way  tojjrovide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  tobacco  products  is  to  prevent  future 
generations  from  using  and  becoming 
addicted  to  these  products  in  the  first 
instance,  and  as  explained  elsewhere  in 
this  dociunent,  tobacco  use  is  typically 
initiated  during  childhood  and 
adolescence.  The  mean  average  age 
when  people  become  daily  smokers  is 
17.7  years  of  age.^  Moreover,  those  who 
start  smoking  in  childhood  are  more 
likely  to  become  heavier  smokers  than 
those  who  stsi  smoking  in  adolescence, 
and  those  who  start  as  adolescents  are 
more  likely  to  become  heavier  smokers 
than  those  who  start  as  adults.  Thus,  the 
age  at  which  an  individual  starts 
smoking  is  an  important  factor  that 
influences  the  intensity  of  that  person's 
smoking  as  an.  adult,  and  consequently 
his  or  her  ultimate  health  risks.  These 
facts  are  echoed  in  one  of  the  major 
conclusions  of  the  1994  Surgeon 
General's  Report:  "Nearly  all  first  use  of 
tobacco  occurs  before  high  school 
graduation;  this  finding  suggests  that  if 
adolescents  can  be  kept  tobacco-free, 
most  will  never  start  using  tobacco."" 

The  proposed  restrictions  on  sale  and 
distribution  of  tobacco  products  are 
therefore  designed  to  substantially 
reduce  the  number  of  children  and 
adolescents  who  become  addicted  to 
tobacco.  The  proposed  regulations 
would  restrict  young  people's  access  to 
tobacco  (see  proposed  §§897.12,  897.14, 
and  897.16),  decrease  the  alliue  of  the 
advertising  and  promotion  of  these 
products  (see  proposed  §§  897.30, 
897.32,  897.34,  and  897.36),  and 
provide  educational  messages  aimed  at 
yoimg  people  to  combat  pervasive  pro- 
tobacco  messages  and  thus  to  help  them 
resist  tobacco  use  (see  proposed 
§897.29). 

Access.  Although  State  and  local  laws 
impose  certain  restrictions  on  the  access 
of  yoimg  people  to  tobacco,  over  a 
million  children  and  adolescents 
continue  to  become  regular  tobacco 
users  each  year.  Unless  additional 
measures  are  imposed  to  substantially 
reduce  this  number,  cigarettes  and 
smokeless  tobacco  will  continue  to 
cause  disease  and  death  in  each 
subsequent  generation.  Thus,  without 
additional  restrictions  designed  to 


eliminate  or  substantially  reduce  the 
initiation  of  cigarettes  and  smokeless 
tobacco  use  by  children  and 
adolescents,  there  cannot  be  reasonable 
assurance  of  the  safety  of  these 
products. 

Advertising.  For  the  many  reasons 
described  in  this  document,  advertising 
plays  a  role  in  influencing  a  young 
person's  decision  to  purchase  and  use 
these  products.  This  advertising  is 
particularly  attractive  to  persons  under 
the  age  of  18.  Sections  502  (q)  and  (r) 
of  the  act  give  the  agency  specific 
authority  over  the  advertising  of 
restricted  devices  to  ensure  that  it  is 
truthful,  nonmisleading,  and  contains 
important  information  about  the  risks 
associated  with  the  use  of  the  product. 
Thus,  section  S02(q)  of  the  act  declares 
misbranded  any  restricted  device  whose 
advertising  is  "false  or  misleading  in 
any  particular"  (see  proposed  §  897.36) 
and  section  502(r)  requires  that  "all 
advertisements  and  other  descriptive 
printed  matter"  associated  with  a 
restricted  device  must  contain  certain 
specified  information,  including  a  brief 
statement  of  "relevant  warnings, 
precautions,  side  effects,  and 
contraindications"  (see  proposed 
§897.32). 

In  addition,  the  agency  has  proposed 
restrictions  on  the  sale  of  these 
products,  specifically  to  prohibit  all 
sales  to  those  under  the  age  of  18. 
Advertising  with  attractive  imagery, 
brand  identifiable  non-tobacco  items, 
and  sponsorship  of  events  are  appealing 
to  yoimg  people  under  age  18  and  are 
effective  in  influencing  their  decision  to 
use  tobacco  products.  The  advertising 
techniques  that  would  be  prohibited  by 
the  proposed  rule  encourage  an 
unauthorized  use  of  these  products  and 
thus  cause  them  to  be  misbranded. 

Most  importantly.  FDA  also  has  been 
granted  broad  authority  in  section 
520(e)  of  the  act,  under  which  the 
agency  may  place  restrictions  on  the 
sale,  the  distribution,  or  the  use  of 
certain  devices  where  the  potentiality 
for  harm  makes  these  restrictions 
necessary.  The  broad  sweep  of  this 
language  implies  authority  to  regulate 
many  aspects  of  the  commercialization 
of  a  restricted  device.  FDA  is 
interpreting  this  section  to  authorize 
restrictions  on  the  product's 
distribution,  its  offering  for  sale 
(including  inducements  to  sale),  the  sale 
itself,  and  the  consumer's  use  (including 
the  product's  misuse).  This  reading  of 
section  520(e)  of  the  act  is  required  if 
the  agency  is  to  have  the  ability  to 
regulate  restricted  devices  effectively 
and  avoid  having  its  efforts  undercut. 
For  example,  the  agency  is  proposing  to 
prohibit  the  sale  of  tobacco  products  to 


those  under  age  18.  If  a  manufactiver 
advertises  its  tobacco  products  in  such 
a  way  that  it  has  the  effect  of 
encouraging  underage  individuals  to 
purcha^  these  products,  the  restriction 
on  the  sale  of  the  product  would  be 
significantly  undermined.  In  such  a 
case,  section  520(e)  of  the  act  provides 
the  agency  the  additional  authority  to 
curtail  the  advertising  practices  that 
threaten  the  effectiveness  of  its  sale 
restrictions. 

Just  as  restrictions  must  be  placed  on 
young  people's  access  to  tobacco 
products  in  order  to  limit  their  ability  to 
purchase  these  products,  it  is  equally 
important  to  place  restrictions  on  the 
marketing  practices  (including 
advertising  and  promotion)  of  the 
tobacco  industry.  Certain  advertising 
and  promotional  practices  of  the 
tobacco  industry  play  a  significant  and 
important  contributory  role  in  a  young 
person's  decision  to  use  cigarettes  and 
smokeless  tobacco  products. 

As  detailed  more  fully  in  Chapter  III, 
subpart  D,  individual  studies  illustrate 
the  profound  effect  that  certain  tobacco 
campaigns  have  had  upon  the  youth 
market.  Moreover,  studies  have 
indicated  that  comprehensive 
restrictions  on  advertising  can  help 
reduce  children's  demand  for  these 
products. 

Restrictions  on  advertising  are 
necessary  in  order  to  reduce  the  demand 
for  tobacco  products  by  young  people 
and  therefore  their  desire  to  purchase 
these  products.  Accordingly,  placing 
restrictions  on  certain  marketing  and 
advertising  practices  of  the  tobacco 
industry  is  necessary  to  restrict  the 
"sale,  distribution,  or  use"  of  these 
products. 

Information  and  Educational 
Messages.  FDA  has  determined  that  an 
educational  pcogram  about  cigarettes 
and  smokeless  tobacco  products  is  a 
restriction  that  is  necessary  because  of 
the  "potentiality  for  harmful  effect"  of 
these  products.  As  discussed  above,  it  is 
necessary  to  impose  restrictions  to 
discourage  children  and  adolescents 
from  using  and  becoming  addicted  to 
these  products  and  to  provide  important 
health  information  to  those  who  are 
currently  addicted  to  these  products  to 
allow  them  to  decrease  or  cease  their 
use  of  these  products.  The  brief 
statements  that  would  be  mandated  by 
the  proposed  rule  will  be  designed  to 
provide  some  information  for  current 
users,  but  are  not  specifically  addressed 
to,  nor  narrowly  targeted  to,  the 
adolescent  nonuser.  Consequently, 
given  the  effect  of  the  pervasive  and 
long  standing  pro-tobacco  messages  on 
yoimg  people,  FDA  is  proposing  an 
educational  campaign,  national  in  scope 
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and  specifically  directed  to  adolescent 
nonusers.  The  goal  of  this  effort  is  to 
combat  the  attractive  imagen/  fostered 
by  decades  of  tobacco  advertising,  in 
order  to  reduce  the  number  of 
individuals,  especially  children  and 
adolescents,  who  will  become  addicted 
to  the  nicotine  in  these  products. 

In  addition,  company-financed 
educational  messages  are  not  an 
uncommon  remedy.  FDA  has  imposed  a 
similar  educational  requirement  for 
hearing  aids,  which  are  also  regulated  as 
restricted  devices  under  section  520(e) 
of  the  act.  The  agency  requires  that  a 
User  Instructional  Brochure  be 
distributed  to  each  prospective  hearing 
aid  user.  In  addition  to  providing 
directions  for  the  safe  and  effective  use 
of  this  product,  this  brochure  describes 
the  adverse  reactions,  side  effects, 
warnings,  and  limitations  associated 
with  the  hearing  aid.  It  also  encourages 
prospective  users  to  seek  medical 
evaluation  by  a  licensed  physician 
before  purchasing  the  product.  The 
agency  requires  that  specified  user 
information  be  provided  to  educate 
consumers  about  the  risks  of  other  FDA- 
regulated  products  such  as  Shiley  heart 
valves,  silicone  breast  implants,  and 
certain  childhood  immunizations. 

Finally,  FDA  regulations  provide 
specific  language  for  certain  disclosures 
in  prescription  and  over-the-counter 
drug  labeling,  see  "Pregnancy — Nursing 
Warning"  for  aspirin  and  aspirin- 
containing  products,  21  CFR  201.63; 
"Disclosure  of  Drug  Efficacy  Study 
Evaluations  in  Labeling,  and 
Advertising,"  21  CFR  201.200;  warning 
concerning  "Isoproterenol  Inhalation 
Preparations,"  21  CFR  201.305;  and 
warning  concerning  "Drugs  with 
Thyroid  Hormone  Activity,"  21  CFR 
201.316. 

Unlike  the  users  of  other  restricted 
devices,  however,  the  youthful  potential 
users  of  tobacco  products  are  not  easily 
identified.  Because  tobacco  products 
and  tobacco  advertising  are  distributed 
so  widely,  and  have  been  so  effective  at 
creating  positive  images  of  tobacco  use, 
educational  information  cannot 
realistically  be  specifically  targeted  to 
those  particular  individuals  susceptible 
to  taking  up  smoking.  Therefore,  the 
most  effectiv'.  way  to  reach  the  target 
audience  is  to  mandate  a  widespread 
educational  campaign  as  described  in 
§897.29  of  the  proposed  rule. 

The  proposed  provision  on 
educational  messages  is  also  authorized, 
in  addition  to  section  520(e)  of  the  act, 
under  sections  502(a),  502(q),  and 
201(n)  of  the  act  (21  U.S.C.  352(a), 
352(q),  and  321(n)).  Sections  502  (a)  and 
(q)  of  the  act  state  that  a  device  shall  be 
deemed  to  b'?  misbranded  if  either  its 


labeling  ot  advertising  is  false  or 
misleading  in  any  particular.  Section 
201  (n)  of  the  act  directs  FDA,  in 
determining  whether  the  labeling  or 
advertising  of  an  article  is  misleading,  to 
examine  the  representations  made  or 
suggested  in  the  labeling  or  advertising 
as  well  as  "the  extent  to  which  the 
labeling  or  advertising  fails  to  reveal 
facts  material  in  the  light  of  such 
representations  or  material  with  respect 
to  consequences  which  may  result  from 
the  use  of  the  article  *  *  *."  The 
proposed  educadonal  message 
requirement  is  consistent  with  these 
statutory  provisions  because  it  is 
intended  to  help  ensure  that  cigarette 
and  smokeless  tobacco  product 
advertising  and  labeling  is  not  false  or 
misleading  and  to  counteract  the  appeal 
of  these  products  previously  created  by 
advertising,  thereby  providing 
important,  material  information 
regarding  the  consequences  of  cigarette 
or  smokeless  tobacco  product  use  by 
young  people  in  a  manner  that  is 
appropriate  for  that  age  group.  FDA's 
interpretation  of  sections  502(a)'  and 
201(n)  of  the  act  and  its  authority  to 
require  the  dissemination  of  information 
to  persons  who  use  human  drug 
products  has  been  upheld  in  federal 
court.  (See  Pharmaceutical 
Manufacturers  Association  v.  Food  and 
Drug  Administration,  484  F.Supp.  1179 
(D.Del.),  off'd,  634  F.2d  106  (3rd  Cir. 
1980)  (per  curiam)  (upholding  FDA's 
authority  to  require  mandatory  patient 
package  inserts)). 

Finally,  although  the  Cigarette  and 
Smokeless  Tobacco  Acts'  prohibit 
advertising  for  cigarettes  and  smokeless 
tobacco  in  specified  communications 
media,  including  television  and  radio, 
they  do  not  prohibit  all  discussions  of 
cigarettes  and  smokeless  tobacco  on 
television.  Specifically,  they  do  not 
prevent  broadcasters  from  airing  public 
service  announcements  regarding  the 
dangers  of  tobacco  use  and  they 
likewise  would  not  prohibit  tobacco 
manufacturers  from  purchasing  air  time 
to  broadcast  government  mandated  and 
approved  educational  messages  to 
young  people  to  encourage  them  not  to 
smoke  or  use  smokeless  tobacco. 

Although  the  required  messages 
would  concern  smoking  and  smokeless 
tobacco  use,  they  do  not  constitute 
"advertising"  within  the  meaning  of 
those  acts.  The  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  in  Public 
Citizen  v.  FTC.  869  F.  2d  1541  (D.C.  Cir. 
1989),  gave  a  common  sense  definition 
of  the  word  "advertising"  in  its  recent 
interpretation  of  the  Smokeless  Act: 

Our  understanding  of  the  conunon 
meaning  of  the  term  "advertising,"  consistent 


witii  that  contained  in  Webster's  Third  New 
Int'l  Dictionary  (1976).  is  that  it  involves  any 
action  to  "call  public  attention  to  a  [a 
product)  *  *  *  so  as  to  arouse  a  desire  to 
buy."  At  the  most  basic  level  this  is  surely 
what  smokeless  tobacco  companies  are  doing 
when  they  splash  their  brand  logos  and 
selling  messages  across  T-shirts  and  other 
promotional  items. 

Id.  at  1554  (modifications  in  original). 
Government  approved  messages  that 
seek  to  discourage  young  people  from 
using  tobacco  are  intended  to  have  the 
opposite  effect  of  advertising  as  defined 
in  Public  Citizen  and,  therefore,  do  not 
constitute  advertising. 

Information  for  current  smokers.  FDA 
has  carefully  tailored  these  restrictions 
to  aspects  of  the  sale  and  distribution  of 
tobacco  products  that  create  a  demand 
for  these  products  among  children  and 
adolescents  and  that  permit  their 
continued  access  to  tobacco  products 
despite  State  and  local  laws  against  sale 
to  young  people.  The  most  effective 
regulatory  tool  available  to  FDA  to  help 
current  smokers  stop  using  tobacco 
products  is  to  require  that  information 
be  provided  through  advertising.  FDA  is 
therefore  proposing  to  require  a  brief 
statement  in  cigarette  advertising  giving 
the  health  risks  of  tobacco  use.  (See 
§  897.32(c)). 

6.  Conclusion 

Without  the  restrictions  contained  in 
this  proposed  rule  designed  to  prevent 
future  generations  from  becoming 
addicted  to  tobacco  products,  there 
cannot  be  reasonable  assurance  of  the 
safety  and  effectiveness  of  cigarettes  and 
smokeless  tobacco  products.  FDA  seeks 
the  most  rational  regulatory  structure  for 
cigarettes,  cigarette  tobacco,  and 
smokeless  tobacco  products  permitted 
under  the  act  to  achieve  an  important 
public  health  goal,  and  simultaneously, 
to  avoid  what  might  be  widely  regarded 
as  an  unwanted  and  ultimately 
unsuccessful  result. 

The  agency's  comprehensive 
investigation  and  legal  analysis  support 
a  finding  at  this  time  that  cigarettes, 
cigarette  tobacco,  and  smokeless  tobacco 
are  subject  to  regulation  on  the  basis  of 
their  nicotine  content  and  intended  use. 
Each  of  these  products  employs  a  device 
component  to  achieve  its  effect  on  the 
body,  and  therefore  each  is  a  drug/ 
device  combination  product.  As  such, 
FDA  may,  in  its  discretion,  regulate 
them  using  the  act's  device  provisions. 

The  device  provisions  permit  the 
continued  marketing  of  the  affected 
products  under  certain  prescribed 
conditions  designed  to  substantially 
reduce  the  number  of  young  people  who 
become  addicted  to  tobacco  products 
and  thereby  to  break  the  cycle  of 
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addiction  and  disease  fostered  by 
tobacco  products. 
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B.  Other  Requirements 

As  explained  above,  FDA  is  proposing 
to  regulate  cigarettes  and  smokeless 
tobacco  products  as  devices  and.  in 
accordance  with  section  520(e)  of  the 
act.  is  proposing  to  restrict  their  sale. 
distribution,  and  use.  As  devices,  the 
products  would  also  be  subject  to 
various  pre-existing  requirements  in  the 
statute  and  the  regulations.  These 
regulations  include  the  general  labeling 


requirements  for  devices  at  21  CFR  part 
801  (excluding  §  801.62);  establishment 
registration  and  device  listing 
requirements  at  21  CFR  part  807;  and 
good  manufactiuing  practice 
requirements  at  21  CFR  part  820. 

Under  section  502(q)(2)  of  the  act,  a 
restricted  device  that  is  sold, 
distributed,  or  used  in  violation  of 
regulations  prescribed  under  section 
520(e)  of  the  act  shall  be  deemed  to  be 
misbranded.  Therefore,  nicotine- 
containing  cigarettes  and  smokeless 
tobacco  products  that  are  marketed  in 
violation  of  the  proposed  rule  would  be 
regarded  by  FDA  as  misbranded.  It  is 
already  the  case  under  the  laws  of  all  50 
States  that  retailers  are  liable  when  a 
sale  of  cigarettes  or  smokeless  tobacco 
products  is  made  to  an  underage 
individual.  Perhaps  the  most  significant 
effiect  of  the  proposed  rule  withiegard 
to  potential  legal  liability  is  that 
manufacturers,  as  well  as  retailers  and 
distributors,  oould  be  held  responsible 
for  violations  of  the  regulations.  As  with 
other  violative  manufacturer  activities 
under  the  act,  such  a  finding  could 
result  in  various  sanctions,  including: 
fines,  injunctions,  civil  money 
penalties,  product  seizure,  and 
prosecution. 

C.  Preemption  Under  the  Pedeml 
Cigarette  Labeling  and  Advertising  Act 
and  the  Comprehensive  Smokeless 
Tobacco  Health  Education  Act 

Although  sections  502(q),  502(r).  and 
520(e)  of  the  act  give  FDA  authority  to 
regulate  the  sale,  distribution,  and  use 
of  a  restricted  device  and  to  impose 
certain  requirements  on  all 
advertisements  and  other  descriptive 
printed  matter,  both  the  Cigarette  Act 
and  the  Smokeless  Act  contain 
provisions  that  limit  the  exercise  of 
Federal,  State,  and  local  authorities.  The 
agency  has  reviewed  its  statutory 
authority  in  light  of  these  two  statutes 
and  concludes  that  neither  the  Cigarette 
Act  nor  the  Smokeless  Act  preclude  . 
FDA  from  regulating  these  products  or 
enacting  each  of  the  provisions  in  the 
proposed  regulation! 

1.  The  Cigarette  Act 

The  Cigarette  Act  requires,  among 
other  things,  specific  warning  notices  on 
cigarette  packages  and  advertisements. 
The  Cigarette  Act  contains  express 
language  regarding  other  Federal  and 
State  regulation: 

(a)  No  statement  relating  to  smoking  and 
health,  other  than  the  statement  required  by 
(15  U.S.C.  1333],  shall  be  required  on  any 
cigarette  package. 

(b)  No  requirement  or  prohibition  based  on 
smoking  and  health  shall  be  imposed  under 
State  law  with  respect  to  the  advertising  or 


promotion  of  any  cigarettes  the  packages  of 
which  are  labeled  in  conformity  with  the 
provisions  of  this  Act. 

15  U.S.C.  1334.  The  proposed  rule  takes 
into  account  the  Federal  preemption 
provision  of  the  Cigarette  Act  and  is 
consistent  with  this  statutory 
prohibition. 

The  preemption  provision  of  the 
Cigarette  Act  regarding  advertising  and 
promotion  applies  only  to  State  action. 
Hence,  because  the  proposed  rule  would 
impose  Federal,  not  State,  requirements, 
the  proposed  rule's  labeling  and 
advertising  requirements  are 
permissible  under  15  U.S.C.  1334(b). 

In  addition  to  being  permissible  under 
the  Cigarette  Act,  the  proposed  rule 
would  actually  further  Congressional 
intent  to  protect  cigarette  packages  from 
diverse,  nonuniform,  and  confusing 
cigarette  labehng  and  advertising 
regulations.  The  proposal  would  require 
inclusion  of  certain  information  in 
cigarette  advertisements,  and  these 
requirements  would  apply  to  cigarettes 
sold  and  distributed  throughout  the 
United  States.  Under  this  scheme,  States 
could  not  impose  "diverse,  nonuniform, 
and  confusing"  labeling  ot  advertising 
requirements.  Cigarette  Act,  Public  Law 
89-92,  as  amended  by  Public  Law  91-. 
222  (April  1, 1970)  and  Pubhc  Law  93- 
109  (September  21. 1973);  15  U.SX:. 
1331  (1973). 

Two  recent  cases  support  the 
interpretation  that  the  CigarettaAct 
does  not  establish  an  absolute 
prohibition  against  Federal  action.  In 
CipoUone  v.  Liggett  Group,  Inc.,  the 
Supreme  Court  considered  whether  the 
Cigarette  Act  preempted  an  action  by  an 
individual  against  a  cigarette 
manufacturer  for  breach  of  express 
warranty  that  cigarettes  "did  not  present 
any  significant  health  consequences," 
failure  to  warn  consumers  about  health' 
hazards,  fraudulent  misrepresentation  of 
health  hazards  to  consumers,  and 
conspiracy  to  "deprive  the  public  of 
medical  and  scientific  information 
about  smoking."  112  S.  Ct.  2608,  2613- 
14  (1992).  The  Court  examined  the 
preemption  provision  in  the  Cigarette 
Act  and  the  amendments  contained  in 
the  Public  Health  Qgarette  Smoking  Act 
and  stated  that. 

When  Congress  has  considered  the  issue  of 

[>re-emption  and  has  included  in  the  enacted 
egislation  a  provision  explicitly  addressing 
that  issue,  and  when  that  provision  provides 
a  "reliable  indicium  of  congressional  intent 
with  respect  to  state  authority,"  •  *  *  "there 
is  no  need  to  infer  congressional  intent  to 
pre-empt  state  laws  from  the  substantive 
provisions"  of  the  legislation  *  *  * 
Congress"  enactment  of  a  provision  defining 
the  pre-emptive  reach  of  a  statute  implies 
that  matters  beyond  that  reach  are  not  pre- 
empted. 


Federal  Register  /  Vol.  60,  No.  155  /  Friday,  August  11.  1995  /  Proposed  Rules 


41353 


Id.  at  26184citations  omitted)  (emphasis 
added). 

The  Court  found  that  the  preemption 
provisions  "merely  prohibited  state  and 
federal  rulemaking  bodies  from 
mandating  particular  cautionary 
statements  on  cigarette  labels"  and  held 
that  the  preemption  provisions  did  not 
constitute  an  absolute  prohibition 
against  all  Federal  and  State  action.  Id. 

The  Supreme  Court  in  Freightliner 
Corp.  v.  Myrick,  115  S.  Ct.  1483  (1995) 
clarified  its  language  in  CipoUone.  The 
Court  stated  "{t]he  fact  that  an  express 
definition  of  the  preemptive  reach  of  a 
statute  "implies" — i.e.,  supports  a 
reasonable  inference— that  Congress  did 
not  intend  to  pre-empt  other  matters 
does  Jiot  mean  that  the  express  clause 
entirely  forecloses  any  possibility  of 
implied  preemption."  Id.  at  1488 
(emphasis  added.)  The  Court  noted  that 
it  would  still  be  appropriate  to  conduct 
the  proper  analysis  to  determine  if 
preemption  should  be  implied.  Having 
said  that,  the  Court  stated  that  such  an 
analysis  had  been  done  in  CipoUone. 
Finally,  the  Court  foimd  no  implied 
preemption  in  Freightliner  even  in  the 
absence  of  federal  regulation. 

The  California  Supreme  Court,  in 
Mangini  v.  R.J.  Reynolds  Tobacco  Co., 
875  P.2d  73  (Cal.  en  banc),  cert,  denied, 
115  S.Ct.  577  (1994),  considered 
whether  the  Cigarette  Act  precluded  an 
action  under  California  law  for  engaging 
in  an  "unlawful,  unfair,  or  fraudulent 
business  act  or  practice"  by  using 
"imfair,  deceptive,  untrue,  or 
misleading  advertising."  The  petitioner 
claimed  that  R.J.  Reynolds  had  illegally 
targeted  minors  in  its  Joe  Camel 
advertising  campaign.  R.J.  Reynolds 
asserted  that  its  cigarettes  were  properly 
labeled  and,  therefore,  that  California 
could  not  impose  any  regulation 
regarding  cigarette  advertising  if  the 
regulation  were  based  on  smoking  and 
health.  It  added  that  a  prohibition 
against  selling  cigarettes  to  minors  was 
based  on  imderlying  health  concerns 
and  that  only  the  Federal  Government 
could  prevent  advertisements  that  urge 
minors  to  smoke.  The  California 
Supreme  Court  applied  the  analysis  in 
CipoUone  and  held  that,  while  the 
petitioner's  action  would  prohibit 
cigarette  advertising  directed  at  minors, 
the  underlying  legal  duty  for  the 
petitioner's  action  was  not  based  on 
smoking  and  health.  The  California 
Supreme  Court  held  that,  "The 
predicate  duty  is  to  not  engage  in  unfair 
competition  by  advertising  illegal 
conduct  or  encouraging  otiiers  to  violate 
the  law."  Id.  at  80.  As  for  the  argument 
that  allowing  state  law  claims  to 
proceed  would  violate  congressional 
policy  favoring  a  comprehensive 


Federal  program  for  cigarette  labeling 
and  advertising,  the  court  disagreed, 
stating, 

State  law  prohibitions  against 
advertisements  targeting  minors  do  not 
require  Reynolds  to  adopt  any  particular 
label  or  advertisement  "with  respect  to  any 
relationship  between  smoking  and  health;" 
rather,  they  forbid  any  advertisements 
soliciting  unlawful  purchases  by  minors.  The 
prohibitions  do  not  create  "  'diverse, 
nonuniform,  and  confusing"  standards. 
Unlike  state  law  obligations  concerning  the 
warning  necessary  to  render  a  product 
'reasonably  safe,'  state  law  proscriptions" 
against  advertisements  targeting  minors  'rely 
on  a  single,  uniform  standard:" '  do  not  target 
minors. 

Id.  at  80  (quoting  112  S.Q.  at  2624). 
Consequently,  the  court  held  that. 

It  is  now  asserted  that  plaintifTs  effort  to 
tread  upon  Tobacco  Roaa  is  blocked  by  the 
nicotine  wall  of  congressional  preemption. 
The  federal  statute  does  not  support  such  a 
view.  Congress  left  the  states  firee  to  exercise 
their  police  power  to  protect  minors  from 
advertising  that  encourages  them  to  violate 
the  law.  Plaintiff  may  proceed  under  that 
aegis. 

Id.  at  83.  The  Supreme  Court  later 
denied  R.J.  Reynolds'  petition  for  a  writ 
of  certiorari.  See  115  S.Ct.  577  (1994). 
Although  Mangini  concerned 
preemption  of  State  action,  the 
CaUfomia  Supreme  Court's  decision  and 
the  U.S.  Supreme  Court's  denial  of 
certiorari  indicate  a  judicial  intent  not 
to  extend  the  Cigarette  Act's  preemption 
provisions  beyond  its  literal  terms. 
Thus,  restrictions  on  cigarette 
companies  allegedly  targeting  children 
are  not  restrictions  based  on  "smoking 
and  health,"  See  also  Banzhafv.  Federal 
Communication  Commission,  405  F.2d 
1082, 1089  (D.C.  Or.  1968),  cert,  denied, 
396  U.S.  842  (1969)  (preemption 
provision  of  the  1965  Cigarette  Act  did 
not  bar  the  Federal  Communication 
Commission  from  requiring  radio  and 
television  stations  to  broadcast  anti 
smoking  messages:  "Nothing  in  the  Act 
indicates  that  Oongress  had  any  intent  at 
all  with  respect  to  other  types  of 
regulation  by  other  agencies — much  less 
that  it  specifically  meant  to  foreclose  all 
such  regulation."  (footnote  omitted)) 

Applying  these  cases  to  FDA's 
proposed  rule,  the  agency  believes  that 
the  proposed  requirement  for  a  brief 
statement  about  smoking  and  health  is 
not  preempted. 

2.  The  Smokeless  Act 

For  smokeless  tobacco  products,  the 
Smokeless  Act  states  in  part: 

(a)  Federal  action 

No  statement  relating  to  the  use  of 
smokeless  tobacco  products  and  health,  other 
than  the  statements  required  by  [this  tide,] 
shall  be  required  by  any  Federal  agency  to 


appear  on  any  package  or  in  any 
advertisement  (unless  the  advertisement  is  an 
outdoor  billboard  advertisement)  of  a 
smokeless  tobacco  product. 

15  U.S.C.  4406(a).  The  proposal  would 
not  require  any  messages  in  advertising 
because  the  Smokeless  Act's  preemption 
provision  is  broader  than  the 
preemption  provision  in^e  Cigarette 
Act  and  preempts  any  Federal  (as  well 
as  State)  action  mandating  health/safety 
messages  in  advertising. 

Thus,  given  these  statutory 
restrictions  and  court  precedent,  FDA 
has  determined  that  neither  the 
Cigarette  Act  nor  the  Smokeless  Act 
preempts  any  aspect  of  the  proposed 
rule. 

D.  Constitutional  Issues — Regulation  of 
Speech  and  the  First  Amendment 

The  proposed  rule's  restrictions  on 
commercial  speech  are  consistent  with 
the  First  Amendment's  protection  of 
fi^edom  of  expression.  "The  Supreme 
Court  distinguishes  between 
commercial  speech  and  other  forms  of 
speech  with  respect  to  First  Amendment 
rights.  Traditionally,  commercial  speech 
was  not  granted  any  protection  under 
the  Constitution.  More  recently,  the 
Supreme  Coiu-t  has  granted  commercial 
speech  limited  constitutional 
protection.  See  Ohralik  v.  Ohio  State 
Bar  Ass'n,  436  U.S.  447,  456.  reh'g 
denied.  439  U.S.  883  (1978);  Virginia 
State  Board  of  Pharmacy  v.  Virginia 
Citizens  Consumer  Council,  Inc.,  425 
U.S.  748  (1976);  Bigelowv.  Virginia.  421 
U.S.  809.  818  (1975).  The  Supreme 
Court,  in  Edenfield  v.  Fane,  113  S.  Q. 
1792  (1993),  stated: 

(cjommercial  speech  [ )  is  "linked 
inextricably"  with  the  commercial 
arrangement  that  it  proposes,  *  *  *  so  the 
State's  interest  in  regulating  the  underlying 
transaction  may  give  it  a  concomitant  interest 
in  the  expression  itself.  •  *  •  For  this 
reason,  laws  restricting  commercial  speech, 
unlike  laws  burdening  other  forms  of 
protected  expression,  need  only  be  tailored 
in  a  reasonable  manner  to  serve  a  substantial 
state  interest  in  order  to  survive  First 
Amendment  scrutiny. 

Id.  at  1798  (citations  omitted). 

It  is  undisputed  that  the  "Constitution 
*  *  *  affords  a  lesser  protection  to 
commercial  speech  than  to  other 
constitutionally  guaranteed  expression." 
United  States  and  Federal 
Communication  Commission  v.  Edge 
Broadcasting  Co.,  113  S.Ct.  2696,  2703 
(1993)  (citations  omitted).  Accord,  City 
of  Cincinnati  v.  Discovery  Network,  Inc., 
113  S.Ct.  1505, 1513  (1993);  Board  of 
Trustees  of  the  State  University  of  New 
York  v.  Fox,  492  U.S.  469,  475,  mot. 
denied.  493  U.S.  887  (1989);  Central 
Hudson  Gas  and  Electric  Corp.  v.  Public 
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Service  Conunission,  447  U.S.  557,  563 
(1980):  Ohralik,  436  U.S.  at  455-56. 
Therefore,  although  commercial  speech 
is  protected,  the  govermnent  has 
latitude  to  regulate  commercial  speech 
in  ways  it  could  not  regulate  other  forms 
of  expression.  Friedman  v.  Rogers,  440 
U.S.  1, 10  n.9  (1979)  ("When  deaUng 
with  restriction^on  commercial  speech 
we  frame  our  decisions  narrowly, 
"allowing  modes  of  regulation  [of 
commercial  speech]  that  might 
otherwise  be  impermissible  in  the  realm 
of  noncommercial  expression."  (citation 
omitted). 

In  Central  Hudson  Gas  S-  Electric 
Corp.  V.  Public  Service  Commission  of 
New  York,  the  Supreme  Court 
established  a  four-prong  test  to 
determine  whether  restrictions  on 
commercial  speech  are  imconstitutional. 
The  first  prong  states  that  for 
commercial  speech  to  come  within  the 
protection  of  the  First  Amendment  the 
speech  must  concern  lawful  activity. 
The  other  prongs  relevant  to  an  analysis 
of  restrictions  on  commercial  speech 
are: 

(2)  The  goverrmient  interest  that  is 
asserted  to  justify  the  proposed 
limitation  must  be  substantial; 

(3)  The  proposed  limitation  must 
directly  advance  the  government's 
interest;  and 

(4)  The  proposed  limitation  should  be 
no  more  extensive  than  is  necessary  to 
serve  that  interest. 

Central  Hudson,  447  U.S.  557,  566 
(1980). 

Since  Central  Hudson,  the  Supreme 
Court  has  taken  a  permissive  view  of  the 
government's  regulation  of  commercial 
speech  and  has  upheld  several 
restrictions  on  commercial  speech.  FDA 
believes  that  the  proposed  restrictions 
on  the  labeling  and  advertising  of 
cigarettes  and  smokeless  tobacco 
products,  and  the  requirement  that 
manufacturers  fund  and  disseminate  a 
media-based  educational  campaign,  also 
would  withstand  any  First  Amendment 
challenge. 

The  Central  Hudson  analysis  begins 
with  the  second  prong.  The  proposed 
rule  meets  the  requirements  of  the 
second  prong  because  it  serves  the 
substantial  government  interest  of 
protecting  the  public  health.  The 
Supreme  Court  has  held  that  the 
government's  "interest  in  the  health, 
safety,  and  welfare  of  its  citizens 
constitutes  a  'substantial'  governmental 
interest."  Posadas  de  Puerto  Rico 
Associates  v.  Tourism  Company  of 
Puerto  fl/co,  478  U.S.  328,  341  (1986) 
(Court  upheld  restrictions  on 
advertising  of  casino  gambling  to 
residents  of  Puerto  Rico).  Accord,  Fox, 


492  U.S.  469  (1989);  Metromedia  Inc.  v. 
City  of  San  Diego,  453  U.S.  490,  507-08 
(1981).  National  Council  for  Improved 
Health  v.  Shalala,  Memorandum 
Decision  and  Order,  Civil  No.  94-C- 
5090  (June  30, 1995)  (U.S.  District  Court 
for  the  district  of  Utah  rejected  claim 
that  FDA's  regulation  of  dietary 
supplements  violated  First  Amendment 
protection.)  la  this  instance,  the 
proposed  rule's  labeling  and  advertising 
restrictions  and  mandated  educational 
campaign  would  reduce  the  use  of 
cigarettes  and  smokeless  tobacco 
products  by  those  young  individuals 
who  are  the  most  vulnerable  to 
addiction  and,  perhaps,  the  least 
capable  of  deciding  whether  to  use  the 
products.  Decreased  use  of  these 
products  wall  reduce  the  risk  of  tobacco- 
related  illnesses  and  deaths.  The 
proposed  rule,  therefore,  reflects  a 
substantial  government  interest  in 
public  health. 

The  proposed  rule  also  meets  the 
third  prong  of  the  Central  Hudson  test 
by  directly  advancing  the  govemment'sv 
substantial  interest.  The  Supreme  Court 
has  stated  that,  when  determining 
whether  an  action  advances  the 
governmental  interest,  it  is  willing  to 
defer  to  the  "common-sense  judgments" 
of  the  regulatory  agency  as  long  as  they 
are  not  imreasonable.  Metromedia,  453 
U.S.  at  509  ("We  likewise  hesitate  to 
disagree  with  the  accumulated, 
common-sense  judgments  of  local 
lawmakers  and  of  tihe  many  reviewing 
courts  that  billboards  are  real  and 
substantial  hazards  to  traffic  safety.") 

The  agency's  proposed  restrictions  on 
advertising  end  labeling  are  based  on  its 
review  of  the  evidence  that  shov^  that 
advertising  plays  an  important  role  in 
young  people's  decisions  to  use  tobacco 
products.  Such  evidence,  consisting  of 
numerous  published  studies,  reports, 
and  recommendations  by  the  industry, 
health  professionals,  consumer  groups, 
and  public  health  organizations, 
demonstrates  how  advertising  and 
labeling  may  make  yoimg  people  more 
receptive  to  using  cigarettes  and 
smokeless  tobacco  products  and  how 
the  regulatory  approach  proposed  by 
FDA  may  reduce  the  potential  harm  to 
young  people.  See  Florida  Bar  v.  Went 
for  It,  63  U.S.L.W.  4644  (1995) 
(anecdotal  record  sufficient  to  meet 
third  prong  of  Central  Hudson).  The 
Supreme  Court  has  specifically  deferred 
to  the  government's  conclusion  that 
advertising  increases  consumption  of  a 
product.  In  Edge,  the  Court  stated: 

Within  the  bounds  of  the  general 
protection  provided  by  the  Constitution  to 
commercial  speech,  we  allow  room  for 
legislative  judgments.  Here,  as  in  Posadas  de 
Puerto  Rico,  the  Government  obviously 


legislated  on  the  premise  that  the  advertising 
of  gambling  serves  to  increase  the  demand  for 
the  advertised  product.  Congress  clearly  was 
entitled  to  detemiine  that  broadcast  of 
promotional  advertising  of  lotteries 
undermines  North  Carolina's  jxilicy  against 
gambling,  even  if  the  North  Carolina 
audience  is  not  wholly  unaware  of  the 
lottery's  existence.  Congress  has,  for 
example,  altogether  banned  the  broadcast 
advertising  of  cigarettes,  even  though  it  could 
hardly  have  believed  that  this  regulation 
would  keep  the  public  wholly  ignorant  of  the 
availability  of  cigarettes. 

Edge,  113  S.Ct.  at  2707  (citations 
omitted).  Accord,  Posadas,  478  U.S.  at 
341-42  (Puerto  Rican  legislature's  belief 
that  advertising  of  casino  gambling 
aimed  at  Puerto  Rican  residents  would 
increase  demand  for  it  was  a  reasonable 
one);  Dunagin  v.  City  of  Oxford,  Miss., 
718  F.2d  738,  748  n.8  (5th  Cir.  1983) 
("whether  there  is  a  correlation  between 
advertising  and  consumption  is  a 
legislative  and  not  an  adjudicative  fact 
question"),  cert,  denied,  467  U.S.  1259 
(1984). 

The  pro{>osed  rule's  requirement  that 
the  manufacturers  provide  funds  for  a 
media-based  educational  campaign  is 
similarly  supported  by  ample  evidence 
that  such  educational  campaigns  have 
been  very  effective  in  reducing 
initiation  and  prevalence  of  tobacco  use 
by  young  people.  The  proposed  rule 
directly  addresses  the  serious  public 
health  problem  caused  by  tobacco  use 
by  young  people  in  a  manner  that  "will 
in  fact  alleviate  [the  harm]  to  a  material 
degree."  Edenfield,  113  S.Ct.  at  1800. 

Unlike  the  advertising  restrictions 
(text-only  format,  ban  on  promotional 
items,  and  restrictions  on  sponsorship), 
which  would  help  reduce  the  appeal  of 
future  advertising  to  young  people,  the 
proposed  education  campaign  is 
necessary  to  address  the  widespread 
misconceptions  about  tobacco  use 
among  yoimg  people  that  have  in  part 
been  created  by  the  ubiquitous 
advertising  and  promotional  practices  of 
the  tobacco  industry.  For  example,  the 
industry  currently  spends  nearly  $2 
billion  creating  appealing  imagery  and 
sponsoring  and  advertising  events  that 
associate  their  products  with  lifestyles 
that  are  attractive  and  popular  with 
young  people. 

The  amount  of  advertising,  the  variety 
of  its  format  (e.g.  advertisements,  on 
hats,  at  concerts,  on  televised  sponsored 
events);  and  the  appeal  of  its  messages 
compete  effectively  with  the  health 
messages  of  the  government  and  health 
authorities.  One  consequence  is  that 
many  young  people  believe  that  tobacco 
products  are  an  important  part  of 
growing  up  and  being  "cool."  Another 
consequence  is  that  young  people 
remain  ignorant  of  the  strength  of  the 
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addiction  to  tobacco  products  and  the 
relevance  to  them  of  the  long-term 
health  risks.  In  the  short  run,  the 
educational  messages  would  help 
counter  these  information  deficits  and, 
in  the  long  run,  they  would  provide 
young  people  with  appropriate 
information  to  help  them  resist  tobacco 
use. 

The  agency  gathered  enough  evidence 
regarding  the  association  between 
promotion  and  use  of  cigarettes  and 
smokeless  tobacco  products  and  the 
efficacy  of  an  appropriately  designed 
educational  campaign  to  tentatively 
conclude  that  the  proposed  rule's 
restrictions  on  commercial  speech 
would  alter  young  people's  smoking 
behavior.  Therefore,  the  restrictions  can 
be  said  to  "directly  advance"  the 
legitimate  government  goal  of 
decreasing  the  use  of  these  harmful 
products.  (For  a  discussion  of  the 
evidence,  see  the  discussion  pertaining 
to  proposed  Subpart  D,  "Labeling  and 
Advertising.") 

Finally,  the  proposed  rule  meets  the 
fourth  prong  of  the  Central  Hudson  test, 
which  the  Court  has  modified  to  require 
that  the  governmental  regulation  of 
commercial  speech  not  be  over  broad. 
The  Supreme  Court  has  made  it  clear 
that  this  prong  does  not  require  a  "least 
restrictive  means  test,"  but  rather  that 
there  be  a  "reasonable  fit"  between  the 
government's  regulation  and  the 
substantial  governmental  interest  sought 
to  be  served.  Fox.  492  U.S.  at  4774-' 
4780.  The  Supreme  Court  stated: 

What  our  decisions  require  is  a  fit  between 
the  legislature's  ends  and  the  means  chosen 
to  accomplish  those  ends," — a  fit  that  is  not 
necessarily  perfect,  but  reasonable;  that 
represents  not  necessarily  the  single  best 
disposition  but  one  whose  scope  is  "in 
proportion  to  the  interest  served,"  that 
employs  not  necessarily  the  least  restrictive 
means  but,  as  we  have  put  it  in  other 
contexts  discussed  above,  a  means  narrowly 
tailored  to  achieve  the  desired  objective. 
Within  those  bounds  we  leave  it  to 
govenunental  decisionmakers  to  judge  what 
manner  of  regulation  may  best  be  employed. 

Id.  at  480  (citations  omitted]  (emphasis 
added).  Accord,  Edenfield.  113  S.Ct.  at 
1798  ("[L]aws  restricting  commercial 
speech,  unlike  laws  burdening  other 
forms  of  protected  expression,  need 
only  be  tailored  in  a  reasonable  manner 
to  serve  a  substantial  state  interest  in 
order  to  survive  First  Amendment 
scrutiny.");  Zaudererv.  Office  of 
Disciplinary  Counsel.  471  U.S.  626,  651 
(1985)  ("[WJe  hold  that  an  advertiser's 
rights  are  adequately  protected  as  long 
as  disclosure  requirements  are 
reasonably  related  to  the  State's  interest 
in  preventing  deception  of  consumers.") 


This  holding  is  consistent  with  the 
Supreme  Court's  earlier  decisions 
regarding  the  overbreadth  doctrine.  The 
Supreme  Court  has  held  that  the 
overbreadth  doctrine — which  permits  an 
attack  on  a  statute  on  the  basis  that  it 
might  be  applied,  unconstitutionally  in 
circumstances  other  than  those  before  a 
court — applies  weakly,  or  not  at  all,  to 
commercial  speech. 

Since  advertising  is  linked  to  conmiercial 
well-being,  it  seems  unlikely  that  such 
speech  is  particularly  susceptible  to  being 
crushed  by  overbroad  regulation.  Moreover, 
concerns  for  uncertainty  in  determining  the 
scope  of  protection  are  reduced;  the 
advertiser  seeks  to  disseminate  information 
about  a  product  or  service  that  he  provides, 
and  presumably  he  can  determine  more 
readily  than  others  whether  his  speech  is 
truthful  and  protected. 

Bates  V.  State  Bar  of  Arizona,  433  U.S. 
350,  381  (citations  omitted),  reh'g 
denied  434  U.S.  881  (1977). 

As  with  the  third  prong,  the  Supreme 
Court  has  expressed  a  willingness  to 
defer  this  determination  to  the 
regulating  body.  Since  Fox,  the  courts 
have  applied  the  "reasonable  fit" 
standard  to  uphold  the  regulation  of 
commercial  speech.  See  Edge,  113  S.Ct. 
at  2705  (upholding  restrictions  on  the 
broadcast  of  lottery  advertisements); 
South-Suburban  Housing  Center  v. 
Greater  South  Suburban  Bd.  of  Realtors, 
935  F.2d  868.  892  (7th  Cir.  1991) 
(upholding  restrictions  on  the  mailing  of 
solicitations  to  people  who  had 

.  registered  with  the  municipality  their 
desire  not  to  receive  them,  as 
"reasonable  fit"  with  the  desire  to 
protect  residential  privacy),  cert, 
denied.  502  U.S.  1074,  112  S.Ct.  971 
(1992);  Puerto  Rico  Tele-Com,  Inc.  v. 
Ocasio  Rodriguez.  747  F.Supp.  836,  845 
(D.P.R.  1990)  (upholding  a  cease  and 
desist  order  by  the  Puerto  Rico 
Department  of  Consumer  Affairs 
(DACO)  prohibiting  a  long-distance 
phone  carrier  from  using  a  price  study 
in  a  deceitful  or  misleading  way  as  "a 
reasonable  'fit'  between  DACO's  orders 
against  plaintiff  and  its  mandate  to 
protect  consumers");  Central  American 
Refugee  Center  v.  City  of  Glen  Cove,  753 
F.Supp.  437,  440  (E.D.N. Y.  1990) 
(upholding  ordinance  prohibiting 
solicitation  of  employment  fi-om  a 
vehicle  or  by  a  pedestrian  on  a  public 
street  as  a  "reasonable  fit"  with  the 
governmental  interest  in  protecting 
vehicle  passengers  and  people  crossing 
the  street).  Moreover,  the  Court  has 
granted  greater  leeway  and  upheld 
reasonable  regulations  of  commercial 
speech  with  regard  to  socially  harmful 
activities.  Edge.  113  S.Ct.  2696 

.  (upholding  Federal  prohibition  of 
lottery  advertising  on  radio  in  non 


lottery  State);  Posadas  de  Puerto  Rico 
Associates,  478  U.S.  328  (1986) 
(upholding  ban  of  advertising  of  casino 
gambling  directed  to  Puerto  Rican 
citizens);  Capital  Broadcasting  Co.  v. 
Mitchell,  333  F.Supp.  582  (D.D.C.  197i), 
affd.  mem.  405  U.S.  1000  (1972) 
(upholding  broadcast  ad  ban  en 
cigarette  advertising);  nothing  in  Rubin 
v.  Coors  Brewing  Company.  63  U.S.L.W. 
4319  (April  19, 1995)  is  to  the  "ontrary 
(statutory  prohibition  against  statements 
of  alcohol  content  of  beer  on  labels  or 
in  advertising  failed  completely  to 
advance  the  governmental  interest 
asserted  of  preventing  "strength  wars" 
among  brewers). 

The  agency  believes  that,  because  it 
could  have  banned  the  sale  or 
distribution  of  the  product,  or  banned 
certain  of  the  marketing  and 
promotional  practices  of  the  tobacco 
industry,  the  lesser  steps  of  regulating 
labeling  and  advertising  and  requiring 
manufacturers  to  fund  a  government 
approved  educational  campaign  are 
reasonable.  As  the  Supreme  Court  has 
stated: 

[I]t  is  precisely  because  the  government 
could  have  enacted  a  wholesale  prohibition 
of  the  underlying  conduct  that  it  is 
permissible  for  the  government  to  take  the 
less  intrusive  step  of  allowing  the  conduct, 
but  reducing  the  demand  through  restrictions 
on  advertising. 

Posadas.  478  U.S.  at  346  (emphasis  in 
original).  More  specifically,  the  Court 
stated: 

Legislative  regulation  of  products  or 
activities  deemed  harmful,  such  as  cigarettes, 
alcoholic  beverages,  ana  prostitution,  has 
varied  from  outright  prohibition  on  the  one 
hand.  *  *  *  to  legalization  of  the  product  or 
activity  with  restrictions  on  stimulation  of 
demand  on  the  other  hand.  *  *  *  To  rule  out 
the  latter,  intermediate  kind  of  response 
would  require  more  than  we  find  in  the  First 
Amendment. 

Id.  at  346-347  (citations  omitted).  This 
analysis  applies  not  only  to  the 
restrictions  on  the  type  of  advertising 
permitted  (text-only),  but  also  'he 
requirement  that  the  manufacturers 
•imd  and  disseminate  a  govern  meur 
approved  educational  campaign.  The 
Suoreme  Court  has  stated  that  tho 
govern  ijm  may  dictate  the  form  o*.  and 
informavK  r  jU  conimercial  speech. 
Virginia  fhannacy.  425  U.S.  at  771  n,24 
f'T'oey  may  also  make  it  appropiip.re  to 
require  'n«l  a  commercial  message 
appear  in  such  a  form,  or  include  surh 
additional  information,  warnings,  and 
disclaimers,  as  are  necessary  to  prevent 
its  being  deceptive.");  In  re  R.M.I.  455 
U.S.  191,  201  (1982)  ("warning  or 
disclaimer  might  be  appropriately 
required*  *  *in  order  to  dissioate  the 
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possibility  of  consumer  confusion  or 
deception");  Bates,  433  U.S.  at  384. 

As  noted  above,  on  several  occasions 
theagency  bas  imposed  similar 
educational  requirements — e.g.,  user 
instructional  brochures — in  order  to 
reduce  consumer  confusion  or  to 
prevent  the  misuse  of  a  device.  In  those 
ciramistances,  the  agency  has  required 
that  the  company  use  agency  approved 
language.  Courts  have  approved  of 
similar  "corrective"  or  "coerced" 
speech  ordered  by  other  federal 
agencies.  See  Warner-Lawbert  Co.  v. 
FTC.  562  F.2d  749  (D.C.  Cir.  1977),  cert, 
denied,  435  U.S.  950  (1978)  (corrective 
advertising  is  appropriate  where 
company  has  engaged  in  a  long  history 
of  deceptive  advertising  and  the 
misperceptions  continue  even  in  the 
absence  of  current  advertising);  United 
States  v.  Frame,  885  F«2d  1119  (3rd  Qr. 
1989)  (court  upheld  legislation  that 
required  beef  producers,  including  those 
who  objected,  to  pay  an  assessment  to 
fund  pro-beef  commercials  written  and 
disseminated  by  a  quasi-govemment 
board),  cert,  denied,  493  U.S.  1094 
(1990). 


In  conclusion,  the  agency  believes 
that  the  evidence  would  support  a  ban 
on  all  advertising  and.  therefore,  that 
the  more  limited  restrictions  imposed 
by  this  proposed  rule  are  reasonable  as 
proportionate  to  the  agency's  desired 
goal — ^to  reduce  tobacco-related  illnesses 
and  deaths  by  helping  to  prevent  yoimg 
people  from  becoming  addicted  to  the 
nicotine  in  cigarettes  and  smokeless 
tobacco  products.  The  requirements 
proposed  here  serve  to  prevent 
distribution  of  these  products  to  yoimg 
people,  to  reduce  the  effectiveness  of 
advertising  and  promotion  on  young 
people,  and  to  ensure  that  an 
appropriate  educational  campaign  is 
aimed  at  young  people.  Thus,  the  means 
chosen  are  a  reasonable  fit  to  the 
substantial  interest  and,  consequently, 
pass  the  final  prong  of  the  Central 
Hudson  test. 

V.  Paperwork  Reduction  Act  of  1980 

The  proposed  rule  contains 
information  collections  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB)  imder 
the  Paperwork  Reduction  Act  of  1980. 


The  ti»le,  description,  and  respondent 
description  of  the  information  collection 
requirements  are  shown  below  with  an 
estimate  of  the  aimual  reporting  and 
recordkeeping  burden.  Included  in  the 
estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Title:  Regulations  Restricting  the  Sale 
and  Distribution  of  Cigarettes  and 
Smokeless  Tobacco  Products  to  Protect 
Children  and  Adolescents. 

Description:  The  proposed  rule  would 
collect  information  from  manufacturers 
and  retailers  of  cigarettes  and  smokeless 
tobacco  products.  The  proposed  rule 
would  require  such  persons  to:  use 
established  names  for  cigarettes  and 
smokeless  tobacco  products;  establish 
and  maintain  educational  programs; 
observe  certain  format  and  content 
requirements  for  labeling  and 
advertising;  and  submit  labels,  labeling, 
and  advertising  to  FDA. 

Description  of  Respondents: 
Businesses. 


Estimated  Annual  Reporting  and  Recordkeeping  Burden 


•  CFR  Section 

Annual 
No.  of  re- 
sponses 

Annual 
frequency 

Average  burden  per 
response 

Annual 
burden 
hours 

897.24  „ _ 

1,000 

1.000 

200.000 

200,000 

1 

1 

1 

.     1 

40  hours 

40,000 

897.29  „ _ _ 

1  000  hours 

1  millinn 

897.32  

20  minutes  

66,667 

897.40  ...„ „ 

20  minutes 

66.667 

Total 

1,173.334 

The  agency  has  submitted  a  copy  of 
the  proposed  rule  to  0MB  for  its  review 
of  these  information  collections. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
ner.essity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  th.  use  of 
automated  collection  tti.nuiques  or 
other  forms  of  information  technology  to 
minimize  the  information  co'.'ettion 
burden.  Comments  should  be  sent  to 
FDA's  Dockets  Management  Branch 
(address  above)  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
0MB,  rm.  3208,  New  Executive  Office. 
Washington.  DC  20503.  Attn:  Desk 
Officer  for  FDA. 


VI.  Executive  Orders 

A.  Executive  Order  12606:  The  Family 

Executive  Order  12606  directs  Federal 
agencies  to  determine  whether  policies 
and  regulations  may  have  a  significant 
impact  on  family  formation, 
maintenance,  and  general  well-being. 
FDA  has  analyzed  this  proposed  rule  in 
accordance  with  Executive  Order  12606, 
and  has  determined  that  it  has  no 
potential  negative  impact  on  family 
formation,  maintenance,  and  general 
well-being. 

FDA  has  determined  that  this  rule 
will  not  affect  the  stability  of  the  family, 
and  particularly,  the  marital 
commitment.  It  will  not  have  any 
significant  impact    n  family  earnings. 

The  proposed  rule  would  not  impede 
the  parental  authority  and  rights  in  the 
education,  nurture,  and  supervision  of 
children.  Rather,  the  proposed  rule 
would,  if  finalized,  help  the  significant 
majority  of  American  families  that  seek 
to  discourage  theij  children  frora  using 


cigarettes  and  smokeless  tobacco 
products.  The  pervasive  promotion  and 
easy  availability  of  these  products, 
despite  existing  laws  in  all  50  States 
prohibiting  their  sale  to  children, 
severely  hinder  the  individual  family 
from  carrying  out  this  function  by  itself. 

Section  1(g)  of  Executive  Order  12606 
requires  that  FDA  assess  the  proposed 
rule  in  light  of  the  message,  if  any,  it 
sends  to  young  people  "concerning  the 
relationship  between  their  behavior, 
their  personal  responsibility,  and  the 
norms  of  our  society."  The  proposed 
rule  would,  if  finalized,  help  reduce  the 
conflict  between  the  anti-smoking 
messages  issued  by  Federal  and  State 
authorities  and  the  pro-tobacco 
messages  seen  in  advertising.  This 
would  enable  young  people  to 
understand  how  prevalent  tobacco  use 
is  in  society  and  also  appreciate  how 
their  decisions  regarding  cigarette  and 
smokeless  tobacco  use  can  affect  their 
health. 
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Although  Executive  Order  12606  does 
not  require  that  individuals  or 
organizations  be  permitted  to  participate 
in  proposed  rulemaking  proceedings, 
FDA  expressly  requests  all  such 
interested  parties  to  submit  comments 
and  suggestions  regarding  this  rule's 
effect  on  the  family. 

B.  Executive  Order  12612:  Federalism 

Executive  Order  12612  requires 
Federal  agencies  to  carefully  examine 
regulatory  actions  to  determine  if  they 
would  have  a  significant  effect  on 
federalism.  Using  the  criteria  and 
principles  set  forth  in  the  order.  FDA 
has  considered  the  proposed  rule's 
impact  on  the  States,  on  their 
relationship  with  the  Federal 
Government,  and  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  FDA 
concludes  that  this  proposal  is 
consistent  with  the  principles  set  forth 
in  Executive  Order  12612. 

Executive  Order  12612  states  that 
agencies  formulating  and  implementing 
policies  are  to  be  guided  by  certain 
federalism  principles.  Section  2  of 
Executive  Order  12612  enumerates 
fundamental  federalism  principles. 
Section  3  states  that,  in  addition  to  these 
fundamental  principles,  executive 
departments  and  agencies  shall  adhere, 
to  the  extent  permitted  by  law,  to 
certain  listed  criteria  when  formulating 
and  implementing  policies  that  have 
federalism  implications.  Section  4  Usts 
special  requirements  for  preemption. 

Executive  Order  12612  recognizes  that 
Federal  action  limiting  the  discretion  of 
State  and  local  governments  is 
appropriate  "where  constitutional 
authority  for  the  action  is  clear  and 
certain  and  the  national  activity  is 
necessitated  by  the  presence  of  a 
problem  of  national  scope"  (section 
3(b)).  The  constitutional  basis  for  FDA's 
authority  to  regulate  drugs  and  devices 
is  well  established. 

Moreover,  in  developing  the 
provisions  of  this  proposed  rule,  the 
agency  carefully  considered  the 
provisions  of  the  proposed  rule 
implementing  section  1926  of  the  Public 
Health  Service  Act.  the  Substance 
Abuse  Prevention  and  Treatment  block 
grant  program.  As  a  condition  of  receipt 
of  such  grants,  a  State  must  have  in 
place  a  law  that  prohibits  the  sale  or 
distribution  of  any  tobacco  product  to 
individuals  under  age  18  and  enforce 
the  law  in  a  manner  that  can  reasonably 
be  expected  to  reduce  the  extent  to 
which  tobacco  products  are  available  to 
individuals  under  the  age  of  18.  The 
statute  prescribes  random, 
imannounced  inspections,  but 
otherwise  allows  the  States  considerable 


flexibility  in  designing  their 
enforcement  programs.  By  imposing  the 
expUcit  obligations  on  manufacturers, 
distributors,  and  retailers  to  control 
access  by  children  and  adolescents  to 
nicotine-containing  cigarettes  and 
smokeless  tobacco  products,  the  FDA 
proposals  will  help  States  achieve  their 
goals  imder  their  substance  abuse 
programs.  FDA  therefore  believes  that 
the  two  programs  complement  each 
other. 

The  proposed  rule  would  estabhsh 
imiform  minimum  standards  with 
respect  to  the  labeling,  advertising,  sale, 
and  distribution  of  nicotine-containing 
cigarettes,  cigarette  tobacco,  and 
smokeless  tobacco  products.  The 
proposed  rule  would  expressly  provide, 
however,  that  these  regulations  do  not 
preempt  State  and  local  laws, 
regulations,  and  ordinances  that 
establish  higher  standards  with  respect 
to  these  products,  or  affect  these 
products  in  areas  not  covered  by  the 
proposed  rule,  e.g..  environmental 
smoke. 

The  proposed  regulation  of  nicotine- 
containing  cigarettes,  cigarette  tobacco, 
and  smokeless  tobacco  is  narrowly 
drawn.  First,  it  focuses  on  reducing 
methods  of  promotion  that  are.either 
expressly  designed  to  appeal  to 
American  youths,  or  that  are  designed 
without  regard  to  their  appeal  to 
American  youths.  Second,  it  focuses  on 
reducing  the  easy  access  of  these 
nicotine  containing  products  by 
American  youths. 

The  agency  concludes  that  the  poUcy 
proposed  in  this  document:  Has  been 
assessed  in  light  of  the  principles, 
criteria,  and  requirements  in  Executive 
Order  12612;  is  not  inconsistent  with 
that  Order;  will  assist  States  in  fulfilling 
their  obligation  under  the  Substance 
Abuse  Prevention  and  Treatment  block 
grant  program;  will  not  impose 
additional  costs  or  burdens  on  the 
States;  and  will  not  affect  the  States' 
ability  to  discharge  traditional  State 
goveriimental  functions. 

Section  4  of  Executive  Order  12612 
states  that  an  executive  department  or 
agency  proposing  to  act  through 
rulemaking  to  preempt  State  law  is  to 
provide  all  affected  States  notice  and 
opportunity  for  appropriate 
participation  in  the  proceedings.  As 
required  by  the  Executive  Order,  States 
have,  through  this  notice  of  proposed 
rulemaking,  an  opportunity  to 
participate  in  the  proceedings  (section 
4(e)).  Consistent  with  Executive  Order 
12612,  FDA  requests  information  and 
comments  from  interested  parties, 
including  but  not  limited  to  State  and 
local  authorities,  on  these  issues  of 
federalism. 


C.  Executive  Order  12630: 
Governmental  Actions  and  Interference 
With  Constitutionally  Protected  Property 
Rights 

Executive  Order  12630  directs  Federal 
agencies  to  "be  sensitive  to,  anticipate, 
and  account  for.  the  obligations 
imposed  by  the  Just  Compensation 
Clause  of  the  Fifth  Amendment  in 
planning  and  carrying  out  governmental 
actions  so  that  they  do  not  result  in  the 
imposition  of  unanticipated  or  undue 
additional  burdens  on  the  public  ficc." 
Section  3(a).  Section  3(c)  of  the  order 
states  that  actions  taken  to  protect  the 
public  health  and  safety  "should  be 
undertaken  only  in  response  to  real  and 
substantial  threats  to  public  health  and 
safety,  be  designed  to  advance 
significantly  the  health  and  safety 
purpose,  and  be  no  greater  than  is 
necessary  to  achieve  the  health  and 
safety  purpose."  Additionally,  section 
4(d)  requires,  as  a  prerequisite  to  any 
proposed  action  regulating  private 
property  use  for  the  protection  of  public 
health  and  safety,  each  agency  to:  (1) 
Clearly  identify  the  public  health  or 
safety  risk  created  by  the  private 
property  use  that  is  the  subject  of  the 
proposed  action;  (2)  establish  that  the 
proposed  action  substantially  advances 
the  purpose  of  protecting  the  public 
health  and  safety  against  the  identified 
risk;  (3)  establish,  to  the  extent  possible, 
that  the  restrictions  imposed  on  private 
property  are  not  disproportionate  to  the 
extent  to  which  the  use  contributes  to 
the  overall  risk;  and  (4)  estimate,  to  the 
extent  possible,  the  potential  cost  to  the 
government  should  a  court  later 
determine  that  the  action  constitutes  a 
taking. 

The  agency  has  considered  whether 
the  proposed  rule  would  result  in  a 
"taking"  of  private  property.  The 
proposed  rule  would,  if  finaUzed, 
restrict  outdoor  advertising  from  being 
placed  within  1,000  feet  of  any 
elementary  or  secondary  school  or 
playground,  eliminate  cigarette  vending 
machines  and  self-service  displays,  ban 
all  brand  identifiable  non-tobacco  items, 
such  as  hats  and  tee  shirts,  prohibit  the 
use  of  a  trade  name  of  a  non-tobacco 
item  for  any  tobacco  product,  and 
require  established  names  and  a  brief 
statement  on  labels,  labeling,  and/or 
advertising.  In  addition,  the  proposed 
rule  would  require  that  all  sponsored 
events  be  carried  out  only  in  the 
corporate  name.  While  these 
requirements  might  affect  private 
property,  they  do  not  constitute 
"takings." 

In  determining  whether  a 
governmental  action  has  resulted  in  a 
"taking,"  recent  court  decisions  have 
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generally  required  either  a  physical 
invasion  of  the  property  or  a  denial  of 
all  economically  beneficial  or 
productive  use  of  the  property  (other 
than  real  property),  and  have  examined 
the  degree  to  which  the  governmental 
action  serves  the  public  good,  the 
economic  impact  of  that  action,  and 
whether  the  action  has  interfered  with 
"reasonable  investment-backed 
expectations."  See  Lucas  v.  South 

Carolina  Coastal  Council, U.S. 

.,  112  S.Ct.  2886.  2893  (1992); 


Andrus  v.  Allard,  444  U.S.  51.  65  (1979) 
(reduction  in  value  is  not  necessarily  a 
taking);  Golden  Pacific  Bancorp  v. 
United  States,  15  F.3d  1066. 1071-73 
(Fed.  Cir.  1994)  (heavily  regulated  bank 
could  not  have  developed  a  historically 
rooted  expectation  of  compensation  so 
Federal  take-over  did  not  require 
compensation),  cert,  denied,  115  S.Ct. 
420  (1994);  Midnight  Sessions.  Ltd.  v. 
City  of  Philadelphia.  945  F.2d  667  (3rd 
Cir.  1991)  (denial  of  license  to  operate 
an  all-night  dance  hall  did  not 
constitute  a  taking  because  it  did  not 
deny  all  economically  viable  use  of  the 
property),  cert,  denied.  503  U.S.  984 
(1992);  Elias  v.  Town  of  Brookhaven, 
783  F.Supp.  758  (E.D.N.Y.  1992)  (loss  of 
profit  or  the  right  to  make  the  most 
profitable  use  does  not  constitute  a 
taking);  Nasser  v.  City  of  Homewood, 
671  F.2d  432  (11th  Cir.  1982) 
(deprivation  of  most  beneficial  use  of 
land  or  severe  decrease  in  property 
value  does  not  constitute  a  taking). 
Indeed,  in  Andrus  v.  Allard,  the 
Supreme  Court  wrote, 

Suffice  it  to  say  that  govemment 
regulation — by  definition — involves  the 
adjustment  of  rights  for  the  public  good. 
Often  this  adjustment  curtails  some  potential 
for  the  use  or  economic  exploitation  of 
private  property.  To  require  compensation  in 
all  such  circumstances  would  effectively 
compel  the  govemment  to  regulate  by 
purchase.  "Govemment  hardly  could  go  on 
if  to  some  extent  values  incident  to  property 
could  not  be  diminished  without  paying  for 
every  such  change  in  the  general  law." 

Andrus,  444  U.S.  at  65  (emphasis  in 
original;  citations  omitted). 

Here,  the  proposed  rule  would  not 
require  the  govemment  to  physically 
invade  or  occupy  private  property,  so 
the  first  inquiry  is  whether  the  proposed 
rule,  if  finalized,  would  deny  all 
economically  beneficial  or  productive 
use  of  property.  The  proposal  would 
prohibit  outdoor  advertising  from  being 
located  within  1,000  feet  of  any 
elementary  or  secondary  school  or 
playground.  However,  cases  involving 
advertising  restrictions  illustrate  that 
restrictions  on  the  size  and  placement  of 
advertising  may  be  acceptable  if  they 
represent  a  valid  exercise  of 


govenunental  authority  or  do  not  deny 
all  economically  viable  uses  of  the 
property.  See  Sign  Supplies  of  Texas, 
Inc.  v.  McConn,  517  F.Supp.  778,  782 
(S.D.  Tex.  1980)  (city  ordinance  on  sign 
and  billboard  size,  height,  and  location 
did  not  constitute  a  taking  and  was  a 
valid  regulation  of  injimous  and 
unlawful  acts).  In  this  instance,  the 
proposed  restriction  against  outdoor 
advertising  represents  an  exercise  of  the 
agency's  statutory  authority  to  restrict 
certain  devices  and  permit  labeling  and 
advertising  to  continue  under  certain 
conditions. 

Neither  would  the  proposed  rule 
effect  a  taking  of  vending  machines  or 
self-service  displays.  Although  vending 
machines  would  no  longer  be  permitted 
to  be  used  to  sell  cigarettes  or  smokeless 
tobacco  products,  they  would  continue 
to  have  economic  value  if  they  were 
modified  for  other  uses.  FDA  notes  that 
a  recent  issue  of  Vending  Times  stated 
that  cigarette  vending  sales  declined  in 
1993  and  that: 

Many  traditional  machines  were  modified 
to  sell  both  full-value  and  generic/subgeneric 
styles  at  two  prices,  and  glass-front  machines 
gained  fevor  as  cigarette  merchandisers 
because  of  their  high  selectivity,  flexible 
pricing,  attractive  display,  and  convertibility 
to  other  uses  if  cigarette  vending  becomes 
illegal. 

"Vending  Cigarettes,"  Vending  Times, 
Census  of  the  Industry  Issue,  1994  at  p. 
42  (empthasis  added). 

This  statement  indicates  that 
compliance  with  this  regulation  would 
not  result  in  a  "taking"  of  vending 
machines.  Similarly,  self-service 
displays,  in  many  instances,  could  be 
moved,  adapted,  or  locked  to  comply 
with  the  requirement  of  direct  transfer 
fi-om  retailers  to  consumers.  Thus,  like 
vending  machines,  self-service  displays 
would  retain  their  utility  rather  than 
losing  their  value. 

Non-tobacco  items  that  bear  the  brand 
name,  logo,  symbols,  mottos,  selling 
messages,  or  any  other  indicia  of  a 
cigarette  or  smokeless  tobacco  product 
are  often  given  away  free  as  promotional 
items  or  packaged  with  tobacco 
products  as  incentives  to  piuchase  the 
product.  Banning  brand  identifiable 
non-tobacco  items  as  a  marketing  tool 
and  limiting  sponsorship  of  events 
would  not  constitute  a  taking  because, 
like  vending  machines  and  self-service 
displays,  they  can  be  modified  or 
adapted  to  fit  other  needs.  FDA  notes 
that  the  FTC,  in  1991,  had  to  consider 
whether  its  proposal  to  require  warning 
messages  on  "utilitarian  objects" 
bearing  the  names,  logos,  or  selling 
messages  of  smokeless  tobacco  product 
firms  or  brands  constituted  a  taking.  The 
FTC  acknowledged  that  small 


businesses  and  one  advertising 
association  claimed  that  the  FTC's  rule 
would  impose  economic  burdens  on 
them,  but  felt  that  such  claims  were 
unsubstantiated.  The  FTC  quoted  an 
authority  in  consumer  product 
regulation  as  stating  that  firms  that 
produce  these  "utilitarian  items"  must 
be  "adaptable  and  flexible  to  meet 
different  needs  of  changing  marketplace 
demands"  and  that  they  are  able  to 
transfer  resoxmies  to  other  potential 
customers  with  only  short  term  sales 
transaction  costs.  See  56  FR  11653.  at 
11661  (Mar.  20, 1991);  see  also  Georgia- 
Pacific  Corp.  v.  United  States,  640  F.2d 
328.  360  (Ct.  CI.  1980)  ("It  is  settled  that 
not  all  losses  suffered  by  the  owner  are 
compensable  under  the  fifth 
amendment.  The  govemment  must  pay 
only  for  what  it  takes,  not  for 
opportunities  which  the  owner  may 
have  lost.")  (citation  omitted).  FDA  also 
notes  that,  imtil  a  final  mle  becomes 
effective,  firms  could  easily  adjust  their 
business  practices  to  adapt  to  the 
proposed  regulations  or  to  phase  out 
utilitarian  items  and,  therefore,  not  have 
such  items  in  stock  when  the  rule 
becomes  effective. 

Finally,  prohibiting  the  use  of  non- 
tobacco  names  on  tobacco  products  and 
requiring  labels,  labeling,  and 
advertising  to  carry  the  product's 
established  name  and  a  brief  statement 
would  represent  too  slight  a  "taking"  to 
warrant  constitutional  concern.  With 
respect  to  the  prohibition  against  the 
use  of  non-tobacco  names,  the  non- 
tobacco  product  firm  would  lose  its 
ability  to  license  its  name  to  any  tobacco 
company,  but  it  would  be  froe  to  exploit 
its  trade  name  with  any  other  industry. 
There  have  been  very  few  instances 
(such  as  "Harley-  Davidson'  cigarettes) 
of  tobacco  companies  licensing  a  non- 
tobacco  trade  name.  The  agency 
recognizes  that  these  brands  might  still 
be  in  the  marketplace  and  would  apply 
this  provision  prospectively  only. 

Nevertheless,  even  if  the  agency's 
proposed  actions  could  constitute  a 
"taking,"  FDA  finds  that  the  actions  are 
consistent  with  section  4(d)  of  the  order. 
The  labels,  labeling,  and  advertising  for 
cigarettes  and  smokeless  tobacco 
products  convey  images  of  status, 
sophistication,  maturity,  and  adventure 
or  excitement  that  are  particularly 
appealing  to  yoimg  people.  Their 
effectiveness  at  attracting  young  people 
is  reflected  in  studies  showing  that 
young  people  tend  to  smoke  the  most 
heavily  advertised  brands  and  that  very 
young  children  are  able  to  recognize 
brand  logos  and  imagery.  The  appeal 
generated  by  labels,  labeling,  and 
advertising,  coupled  with  easy  access, 
creates  the  risk  that  yoimg  people  will 
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smoke  cigarettes  or  use  smokeless 
tobacco  products,  thereby  exposing 
themselves  to  the  long-term  health  risks 
associated  with  those  products. 
Consequently,  FDA  has  carefully  drafted 
the  proposed  mle  to  convey  information 
regarding  warnings,  precautions,  side 
effects,  and  contraindications  in  order  to 
inform  consiuners  about  the  use  of  these 
products.  The  advertising  requirements 
in  proposed  subpart  D  are  also  narrowly 
drafted  to  allow  advertising  to  continue 
under  certain  conditions  rather  than 
prohibit  all  advertising.  This  vnll  enable 
adults  to  continue  receiving  advertising 
messages  while  decreasing  the 
advertisements'  appeal  to  yoimg  people. 

Vending  machines  and  self-service 
displays  offer  young  people  easy  access 
to  cigarettes  and  smokeless  tobacco 
products  even  though  State  laws 
prohibit  cigarette  sales  to  minors  and 
some  States  or  localities  require  locking 
devices  on  or  specific  placement  of 
vending  machines.  Thus,  the 
requirement  that  retailers  physically 
provide  the  product  to  the  consumer 
substantially  advances  the  purpose  of 
protecting  the  public  health  by 
eliminating  easy,  immonitored  eccess  to 
such  products  by  imderage  persons. 
This  requirement  is  not 
disproportionate  to  the  risk  presented 
by  vending  machines  and  self-service 
displays  because  many  studies 
demonstrate  how  easily  minors  can 
purchase  cigarettes  from  vending 
machines,  and  other  documents  indicate 
that  shoplifting  is  another  method 
young  people  use  to  acquire  these 
products. 

Non-tobacco  items  and  sponsored 
events  that  bear  the  brand  name,  logo, 
symbols,  mottos,  selling  messages,  or 
any  other  indicia  of  a  cigarette  or 
smokeless  tobacco  product  act  like 
advertising,  conveying  images  of  status, 
sophistication,  maturity,  and  adventiue 
or  excitement  that  appeal  to  young 
people.  Reports  demonstrate  that  many 
yoimg  people,  even. those  under  the 
legal  age.  possess  these  items  or  seek 
coupons  or  certificates  to  obtain  these 
items.  The  items,  in  conjunction  with 
labeling,  other  advertising  activities, 
and  sponsored  events,  create  the 
impression  that  smoking  or  smokeless 
tobacco  product  use  is  more  prevalent 
and  acceptable  in  society  than  it 
actually  is  and,  as  a  result,  increase  the 
risk  that  young  people  will  smoke 
cigarettes  or  use  smokeless  tobacco 
products  and  expose  themselves  to  the 
long-term  health  risks  associated  with 
those  products.  Thus,  banning  tobacco 
promotions  on  non-tobacco  items  and  in 
conjunction  with  sponsored  events  is 
appropriate. 


As  for  the  estimated  potential  cost  to 
the  govemment  in  the  event  that  a  court 
finds  a  taking  to  exist,  FDA  is  unable  to 
provide  an  approximate  figure.  There  is 
little  publicly  available  and  precise  data 
or  information  on  each  activity  that 
would  arguably  be  the  subject  of  a 
regulatory  taking,  and  section  704  of  the 
act  prohibits  FDA  fiom  requiring 
financial,  sales,  or  pricing  data  during 
an  inspection.  Consequently,  the  agency 
would  appreciate  receiving  information 
to  enable  it  to  determine  the  potential 
cost  to  the  govemment  if  a  court  found 
the  actions  described  in  this  proposed 
mle  to  be  a  taking. 

Vn.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8),  (a)(ll),  and  (e)(6)  that 
this  action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

VIII.  Analysis  of  Impacts 

A.  Introduction  and  Summary 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866,  under  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354)  and  under  the 
Unfunded  Mandates  Reform  Act  (Pub. 
L.  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
altematives  and.  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts  and  equity).  The  Regulatory 
Flexibility  Act  requires  agencies  to 
analyze  regulatory  options  that  would 
minimize  any  significant  impact  of  a 
mle  on  small  entities.  The  Unfunded 
Mandates  Reform  Act  requires  (in 
Section  202)  that  agencies  prepare  an 
assessment  of  anticipated  costs  and 
benefits  before  proposing  any  mle  that 
may  result  in  an  annual  expenditure  by 
State,  local  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100,000,000,  (adjusted  annually  for 
inflation).  That  Act  also  requires  (in 
Section  205)  that  the  agency  identify 
and  consider  a  reasonable  number  of 
regulatory  altematives  and  fi-om  those 
altematives  select  the  least  costly,  most 
cost-effective  or  least  burdensome 
altemative  that  achieves  the  objective  of 
the  mle.  The  following  analysis,  in 
conjunction  with  the  remainder  of  this 
preamble,  demonstrates  that  this 
proposed  rule  is  consistent  vnth  the 


principle^  set  in  the  Executive  Order 
and  in  these  two  statutes.  In  addition, 
this  document  has  been  reviewed  by  the 
Office  of  Management  and  Budget  as  an 
economically  significant  regulatory 
action  under  Executive  Order  12866. 

The  estimated  benefits  of  the 
proposed  rule  were  based  on  FDA's 
finding  that  compliance  with  the 
proposed  requirements  would  help  to 
achieve  the  Department's  "Healthy 
People  2000"  goals.  Each  year,  an 
estimated  1  million  adolescents  begin  to 
smoke  cigarettes.  This  analysis 
calculates  that  at  least  24  percent  of 
these  youngsters  will  ultimately  die 
from  causes  related  to  their  nicotine 
habit.  (Other  epidemiological  studies 
suggest  even  higher  rates  of  excess 
mortality.  For  example,  CDC  projections 
indicate  that  1  in  3  adolescents  who 
smoke  will  die  of  smoking-related 
disease.)  As  a  result,  FDA  projects  that 
the  achievement  of  the  "Healtiiy  People 
2000"  goals  would  prevent  well  over 
60,000  early  deaths,  gaining  over 
900,000  future  life-years  for  each  year's 
cohort  of  teenagers  who  would 
otherwise  begin  to  smoke.  At  a  3  percent 
discount  rate,  the  monetary  value  of 
these  benefits  are  projected  to  total  from 
about  $28  to  $43  billion  per  year  and  are 
comprised  of  about  $2.6  billion  in 
medical  cost  savings,  $900  million  in 
productivity  gains  from  reduced 
morbidity,  and  $24.6  to  $39.7  billion  per 
year  in  willingness-to-pay  values  for 
averting  premature  fatalities.  (Because 
of  the  long  periods  involved,  a  7  percent- 
discount  rate  reduces  total  benefits  to 
about  $9.1  to  $10.4  billion  per  year.)  In 
addition,  the  proposed  mle  would 
prevent  numerous  serious  illnesses 
associated  with  the  use  of  smokeless 
tobacco  products. 

The  full  realization  of  this  goal  would 
require  the  active  support  and 
participation  of  State  and  local 
governments,  civic  and  community 
organizations,  tobacco  manufacturers, 
and  retail  merchants.  Even  if  only  a 
fraction  of  the  goal  were  achieved,  the 
benefits  would  be  substantial.  For 
example,  as  shown  in  Table  1,  halting 
the  onset  of  smoking  for  only  Vzo  of  the 
1  million  adolescents  who  become  new 
smokers  each  year  would  provide 
annual  benefits  valued  at  from  $2.9  to 
$4.3  billion  a  year. 

To  comply  with  the  initial 
requirements  of  the  mle,  FDA  projects 
that  manufacturers  and  retailers  of 
tobacco  products  would  incur  one-time 
costs  ranging  from  $26  to  $39  million 
and  annual  operating  costs  of  about 
$227  million  (see  Table  2). 
Manufacturers  would  be  responsible  for 
about  $15  to  $28  million  of  the  one-time 
costs  and  $175  miUion  of  the  annual 
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costs  (mostly  for  educational  programs). 
In  addition,  they  would  face  significant 
advertising  restrictions.  Retailers  would 
pay  $1 1  million  in  one-time  costs  and 
$52  million  in  annual  costs.  Oa  an 
annualized  basis,  using  a  3  percent 


discount  rate  over  15  years,  costs  for 
these  initial  requirements  total  abOut 
$230  million  (also  about  $230  million  at 
a  7  percent  discount  rate).  Achieving  the 
"Healthy  People  2000"  goals,  however, 
could  demand  still  further  efforts  by 


tobacco  manufacturers  to  restrict  youth 
access  to  tobacco  products.  Moreover, 
FDA  plans  to  propose  additional 
requirements  that  would  become 
effective  only  if  these  goals  were  not 
met. 


Table  1— Annual  Illness-Related  Benefits  of  Alternative  Effectiveness  Rates 
[Undiscounted  lives  and  life-years;  3%  discount  rate  for  monetary  values] 


Fewer 
adult 
smok- 
ers" 

(No.) 

Lives 
saved 

(No.) 

Life-years 
saved 

(No.) 

Medical 
savings 

($t)il8.) 

MortoidKy- 
reiated 

productiv- 
ity sav- 
ings 

(Sbils.) 

Mortality-related  will- 
ingness-to-pay 

Total  benefits 

Fraction  of  teenage  cohort  de- 
terred 

Low 
(Sbils.) 

Life-years 
saved 

(Sbils.) 

Lives 
saved 

(Sbils.) 

High 
(Sbils.) 

'A  * -.. 

'A — - 

250,000 

167.000 

100,000 

50.000 

25.000 

60.200 
40,100 
24,100 
12.000 

6,ooa 

905.300 
603,600 
362,100 
181.100 
90,500 

2.6 
1.8 
1.1 
0.5 
0.3 

0.9 
0.6 
0.4 

ost 

0.1 

24.6 

16.4 

9.9 

4.9 

2.5 

39.7 

26.4 

15.9 

7.9 

4.0 

28.1 

18.8 

11.4 

5.6 

2.9 

A32 
28.8 
174 

'/lO 

'Ao  

8.6 
43 

•  Estimate  used  in  analysis. 

**  Assumes  50%  of  adolescents  who  are  detened  from  snioking  jefrain  as  adults. 

Table  2— industry  Costs  for  Core  Provisions 

[Smils.] 


Requirenrients  by  sector* 


One-time 
costs 


Annual 

operating 

costs 


Total 

annualized 

costs" 


Tobacco  Manufacturers^.... 

Visual  Inspections 

Training  _ , 

Label  Ctianges 

Self-Service  Ban  ......... 

Educational  Programs  . 
Retail  Estattehments ......... 

Training  , 

I.D.  Checks 


15-28 


4-17 
11 


Self-service  Ban  ._ _ .!.. 

TOTAL  ...._ 


11 


11 
26-39 


175 

24 

1 


150 
52 
10 
28 
14 

227 


177 

24 

1 

1 

1 

150 

53 

10 

28 

15 

230 


•Advertising  restrictions  are  considered  under  distributional  effects. 

"  Sum  of  one-time  costs  annualized  over  1 5  years  at  3  percent  arnj  annual  operating  costs. 


Consumers  would  incur  costs  to  the 
extent  that  they  lose  positive  utility 
received  from  the  imagery  embodied  in 
product  advertising  campaigns. 
Consumers  would  also  lose  the 
convenience  offered  by  the  use  of 
cigarette  vending  machines.  (Zosts  for 
these  compliance  activities  were  based 
on  the  agency's  best  estimate  of  the 
resources  that  would  be  needed  to 
establish  effective  programs  for 
decreasing  the  incidence  of  lifelong 
addictions  to  nicotine-containing 
cigarettes  and  smokeless  tobacco 
products. 

In  addition  to  the  costs  described 
above,  the  proposal  would  create 
distributional  and  transitional  effects. 
While  the  overall  impact  of  these 
changes  on  the  national  economy  would 
be  small,  because  dollars  not  spent  on 
tobacco-related  expenditures  would  be 
spent  on  other  goods  or  services,  several 


individual  industries  would  be  affected. 
Tobacco  manufacturers  and  suppliers 
would  face  increasingly  smaller  sales, 
because  reduced  tobaccoconsumption 
by  youth  would  lead,  over  time,  to 
reduced  tobacco  consumption.by  adults. 
The  impact  of  this  trend  on  industry 
revenues  would  be  extremely  gradual, 
requiring  over  a  decade  to  reach  an 
annual  decrease  of  even  4  percent, 
substantially  mitigating  the  costs 
associated  with  any  resource 
dislocation.  Also,  if  State  excise  tax 
rates  on  tobacco  products  remain  at 
current  levels.  State  tax  revenues  would 
decrease  slowly  over  time,  faUing  by 
$252  million  by  the  tenth  year. 

Tobacco  manufacturers  spent  $6.2 
billion  on  advertising,  promotional,  and 
marketing  programs  in  1993,  and  about 
30  percent  would  be  substantially 
altered  to  reflect  the  various  "text  only" 
restrictions  or  other  prohibitions.  If 


tobacco  advertising  outlays  declined, 
various  service  agencies  and 
communications  media  (including 
suppliers  of  retail  coimter  and  other  - 
display  space)  would  need  to  attract 
replacement  sponsors.  Similarly, 
vending  machine  operators- would  need 
to  find  substitute  products  to  replace 
that  portion  of  their  revenue  that  is 
currently  derived  from  the  sale  of 
cigarettes.  Many  of  these  adjustments 
would  occur  quickly  (e.g.,  TV  networks 
reportedly  recouped  advertising 
revenues  within  1  year  of  the  1971  ban), 
but  others  could  create  short-term 
disruptions  as  businesses  moved  to 
replace  lost  product  Unes. 

In  sum,  FDA  finds  that  compliance 
with  this  proposed  rule  would  impose 
some  economic  costs  on  the  tobacco 
industry  and  short-term  costs  on  several 
other  industry  sectors.  With  regard  to 
small  businesses,  most  impacts  would 
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be  small  or  transitory.  For  a  small  retail 
convenience  store  not  currently 
complying  with  this  proposal,  the 
additional  first  year  costs  could  reach 
$320.  For  those  convenience  stores  that 
already  check  customer  identification, 
these  costs  bll  to  $35.  Moreover,  the 
proposed  rule  would  not  produce 
significant  economic  problems  at  the 
national  level,  as  the  gradual 
displacement  in  tobacco-oriented 
sectors  would  be  largely  offset  by 
increased  output  in  other  areas.  Thus, 
piirsuant  to  the  Unfunded  Mandates 
Act.  FDA  concludes  that  the  substfuitial 
benefits  of  this  regulation  would  greatly 
exceed  the  compliance  costs  that  it 
would  impose  on  the  U.S.  economy.  In 
addition,  the  agency  has  considered 
other  alternatives  and  determined  that 
the  current  proposal  is  the  least 
burdensome  alternative  that  would  meet 
the  "Healthy  People  2000"  goals. 

B.  Statement  of  Need  for  Proposed 
Action 

The  need  for  action  stems  from  the 
agency's  determination  to  ameliorate  the 
enormous  toll  on  the  public  health  that 
is  directly  attributable  to  the 
consumption  by  adolescents  of 
cigarettes  and  smokeless  tobacco 
products.  According  to  the  nation's 
most  knowledgeable  health  experts, 
tobacco  use  is  the  most  important 
preventable  cause  of  morbidity  and 
premature  mortality  in  the  United 
States,  accounting  each  year  for  over 
400,000  deaths  (approximately  20 
percent  of  all  deaths).  Moreover,  these 
morbidity  and  mortality  burdens  do  not 
spare  middle  aged  adults — with  the 
average  smoking-related  death 
responsible  for  the  loss  of  up  to  15  life- 
years.' 

In  its  guidelines  for  the  preparation  of 
Economic  Impact  Analyses,  OMB  asks 
that  Federal  regulatory  agencies 
determine  whether  a  market  failure 
exists  and  if  so,  whether  that  market 
failure  could  be  resolved  by  measiu^s 
other  than  new  Federal  regulation.  The 
basis  for  this  request  derives  from 
standard  economic  welfare  theory, 
which  by  assuming  that  each  individual 
is  the  best  judge  of  his/her  own  welfare, 
concludes  that  perfectly  competitive 
private  markets  provide  the  most 
efficient  use  of  societal  resources. 
Accordingly,  the  lack  of  perfectly 
competitive  private  markets  (market 
failure)  is  fi«quently  used  to  justify  the 
need  for  government  intervention. 
Conunon  causes  of  such  market  failiu«s 
include  monopoly  power,  inadequate 
information,  and  market  externalities  or 
spillover  effects. 

While  FDA  beUeves  that  various 
elements  of  market  failure  are  relevant 


to  the  problem  of  teenage  tobacco 
addiction,  the  agency  also  believes  that 
the  proposed  regulatory  action  could  be 
justified  even  in  the  absence  of  a 
traditional  maiicet  failuire.  As  noted 
above,  the  implications  of  the  market 
failure  logic  are  rooted  in  a  basic 
premise  of  the  standard  economic 
welfare  model — ^that  each  individual  is 
the  best  judge  of  his/her  own  welfare. 
However,  FDA  is  convinced  that  this 
principle  does  not  apply  to  children  and 
adolescents.  Even  steadfast  defenders  of 
individual  choice  acknowledge  the 
difficulty  of  applying  the  "market 
failure"  criterion  to  non  adults. 
Littlechild,  for  example,  adds  a  footnote 
to  the  title  of  his  chapter  on  "Smoking 
and  Market  Failiue"  ^  to  note  that  "Itlhe 
economic  analysis  of  market  failure 
deals  with  choice  by  adults."  FDA  finds 
this  statement  consistent  with  its  view 
that  even  if  many  children  make 
rational  choices,^  the  agency's 
regulatory  determinations  must  reflect 
the  societal  conviction  that  children 
under  the  age  of  legal  consent  cannot  be 
assumed  to  act  in  their  own  best 
interest.* 

In  particular,  FDA  finds  that  the 
imagery  used  in  industry  advertising 
and  promotional  programs  obscures 
adolescent  perceptions  of  the 
significance  of  the  associated  health 
risks  and  the  strength  of  the  addictive 
power  of  tobacco  products.  The 
preceding  sections  of  this  preamble 
describe  numerous  studies  on  the 
shortcomings  of  the  risk  perceptions 
held  by  children.  Although  most 
youngsters  acknowledge  the  existence  of 
tobacco-related  health  risks,  the 
abridged  time  horizons  of  youth  make 
them  exceptionally  vulnerable  to  the 
powerful  imagery  advanced  through 
targeted  industry  advertising  and 
promotional  campaigns.  In  effect,  these 
conditions  constitute  an  implicit  market 
failure  that  has  not  been  adequately 
remedied  by  government  action. 

Moreover,  tne  agency  does  not  view 
these  results  as  inconsistent  with  the 
growing  economic  literature  based  on 
the  Becker  and  Murphy  models  of 
"rational  addiction."  '  Although  several 
empirical  studies  have  demonstrated 
that,  for  the  general  population, 
cigarette  consumption  is  "rationally 
addictive"  in  the  sense  that  current 
consumption  is  affected  by  both  past 
and  future  consiunption,^  Clhalc^pka 
notes  that  this  "rationality"  does  not 
hold  for  younger  or  less  educated 
persons,  for  whom  past  but  not  future 
consumption  maintains  a  significant 
effect  on  current  consumption.  He 
concludes,  "[tjhe  strong  effects  of  past 
consiunption  and  weak  effects  of  future 
consimiption  among  younger  or  less 


educated  individuals  support  the  a 
priori  expectation  that  these  groups 
behave  myopically."'' 

A  further  market  failure  would  exist 
if  the  use  of  tobacco  imposed  external 
or  spillover  costs  on  nonusers.  Many 
studies  have  attempted  to  calculate  the 
societal  costs  of  smoking,  but  few  have 
addressed  these  externalities.  The  most 
detailed  research  on  whether  smokers 
pay  their  own  way  is  the  1991  study  by 
Manning,  et  al.,  "The  Cost  of  Poor 
Health  Habits,"  *  which  develops 
estimates  of  the  present  value  of  the 
lifetime  external  costs  attributable  to 
smoking.  This  study  examines 
differences  in  costs  of  collectively 
financed  programs  for  smokers  and 
nonsmokers,  while  simultaneously 
controlling  for  other  personal 
characteristics  that  could  affect  these 
costs  (e.g.,  age,  sex,  income,  education, 
and  other  health  habits,  etc.).  The 
authors  found  that  nonsmokers 
subsidize  smokers'  medical  care,  but 
smokers  (who  die  at  earlier  ages) 
subsidize  nonsmokers'  pensions.  On 
balance,  they  calculated  that  before 
accounting  for  excise  taxes,  smoking 
creates  net  external  costs  of  about  $0.15 
per  pack  of  cigarettes  in  1986  dollars 
($0.33  per  pack  adjusted  to  1995  dollars 
by  the  medical  services  price  index.) 
While  acknowledging  that  these 
estimates  ignored  external  costs 
associated  with  lives  lost  due  to  passive 
smoking,  perinatal  deaths  due  to 
smoking  during  pregnancy,  and  deaths 
and  injuries  caused  by  smoking-  related 
fires,  the  authors  concluded  that  there  is 
no  net  externality,  because  the  sum  of 
all  smoking-related  externalities  is 
probably  less  than  the  added  payments 
imposed  on  smokers  through  current 
Federal  and  State  cigarette  excise  taxes. 
A  Congressional  Research  Service  report 
to  Congress  examined  estimates  of  the 
potential  magnitude  of  the  omitted  costs 
and  concurred  with  this  finding.' 

C.  Regulatory  Benefits 

1.  Prevalence-Based  Studies 

The  benefits  of  the  proposed 
regulation  include  the  costs  that  would 
be  avoided  by  eliminating  the  adverse 
health  effects  associated  with  the 
consumption  of  tobacco  products.  Most 
research  on  the  costs  of  smoking-related 
illness  has  concentrated  on  the  medical 
costs  and  productivity  losses  associated 
vfith  the  prevalence  of  death  and  illness 
in  a  given  year.  These  prevalence-based 
studies  typically  measure  three 
components:  (1)  The  contribution  of 
smoking  to  aimual  levels  of  illness  and 
death,  (2)  the  direct  costs  of  providing 
extra  medical  care,  and  (3)  the  indirect 
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costs,  or  earnings  foregone  due  to 
smoking-related  illness  or  death. '° 

In  a  recent  statement,  the  U.S.  Office 
of  Technology  Assessment  (OTA) 
declared  that  "the  greatest  'costs'  of 
smoking  are  immeasurable  insofar  as 
they  are  related  to  dying  prematiuely 
and  living  with  debiUtating  smoking- 
related  chronic  illness  with  attendant 
poor  quality  of  life."  Nonetheless,  OTA 
calculated  that  in  1990  the  national  cost 
of  smoking-related  illness  and  death 
amounted  to  $68  billion  and  included 
$20.8  billion  in  direct  health  care  costs, 
$6.9  billion  in  indirect  morbidity  costs, 
and  $40.3  billion  in  lost  future  earnings 
from  premature  death. ' '  More  recently, 
the  CDC  estimated  the  1993  smoking- 
attributable  costs  for  medical  care, 
alone,  at  $50  billion.'^  Unfortunately, 
these  prevalence-based  studies  do  not 
answer  many  of  the  most  important 
questions  related  to  changes  in 
regulatory  policy,  because  they  present 
the  aggregate  cost  of  smoking-related 
illness  in  a  single  year,  rather  than  the 
lifetime  cost  of  illness  for  an  individual 
smoker.  As  noted  in  the  1992  Report  of 
the  Surgeon  General,  most  prevalence- 
based  studies  fail  to  consider  issues 
concerning  "the  economic  impact  of 
decreased  prevalence  of  cigarette 
smoking,  the  length  of  time  before 
economic  effects  are  realized,  the 
economic  benefits  of  not  smoking,  and 
a  comparison  of  the  lifetime  illness 
costs  of  smokers  with  those  of 
nonsmokers."  '^  In  effect,  although  these 
studies  are  designed  to  measure  the 
smoking-related  draw  on  societal 
resources,  they  are  not  well-suited  for 
analyzing  the  consequences  of 
regulatory-induced  changes  in  smoking 
behavior. 

2.  FDA's  Methodology 

An  alternative  methodology,  termed 
incidence-based  research,  compares  the 
lifetime  survival  probabilities  and 
expenditure  patterns  for  smokers  and 
nonsmokers.  As  this  approach  models 
the  individual  life-cycle  consequences 
of  tobacco  consumption,  FDA  has  relied 
on  these  incidence-based  studies  to 
'value  the  beneficial  eff^ects  of  the 
proposed  rule  over  the  lifetime  of  each 
new  cohort  of  potential  smokers.  The 
methodology  incorporates  the  following 
steps: 

•  A  projection  of  the  extent  to  which 
the  rule  would  reduce  the  incidence,  or 
the  aimual  nimiber  of  new  adolescent 
users  of  tobacco  products 

•  A  projection  of  the  extent  to  which 
the  reduced  rates  of  adolescent  tobacco 
consimiption  would  translate  to  reduced 
rates  of  lifetime  tobacco  consumption 

•  A  projection  of  the  extent  to  which 
the  reduced  rates  of  lifetime  tobacco 


consumption  would  decrease  the 
number  of  premature  deaths  and  lost 
life-years 

•  An  exploration  of  various  means  of 
estimating  the  monetary  value  of  the 
expected  health  improvements. 

The  annual  benefits  of  the  proposed 
regulation  are  measured  as  the  present 
value  of  the  lifetime  benefits  gained  by 
those  youngsters,  who  in  the  absence  of 
the  proposed  regulation,  would  have 
become  new  smokers. 

3.  Reduced  Incidence  of  New  Young 
Tobacco  Users 

Each  year,  an  estimated  1  million 
youngsters  become  new  smokers.  The 
proposed  regulation  targets  this  group 
by  restricting  youth  access  to  tobacco 
products  and  by  Umiting  advertising 
activities  that  aiffect  adolescents.  Several 
communities  have  demonstrated  that 
access  restrictions  are  extremely 
effective  when  vigorously  applied. 
Woodridge,  IL,  for  example,  achieved  a 
compliance  rate  of  over  95  percent. 
Moreover,  2  years  after  that  law  was 
enacted,  a  survey  of  12  to  14  year-old 
students  indicated  that  overall  smoking 
rates  were  down  by  over  50  percent 
(over  %  for  regular  smokers).'* 

The  proposed  advertising  and 
promotional  restrictions  would  augment 
these  efforts  to  limit  the  attraction  of 
tobacco  products  to  underage 
consumers.  As  discussed  in  detail  in  the 
preamble  above,  no  one  study  has 
definitively  quantified  the  precise 
impact  of  advertising  or  of  advertising 
restrictions.  Nevertheless,  the  majority 
of  the  relevant  research  indicates  that 
advertising  restrictions  would  reduce 
consumer  demand.  For  example, 
according  to  the  1989  report  of  the 
Surgeon  General,  "The  most 
comprehensive  review  of  both  the  direct 
and  indirect  mechanisms  concluded 
that  the  collective  empirical, 
experiential,  and  logical  evidence  makes 
it  more  likely  than  not  that  advertising 
and  promotional  activities  do  stimulate 
cigarette  consumption."  >^  Similarly, 
after  a  careful  examination  of  available 
studies,  Clive  Smee,  Chief  Economic 
Adviser  to  the  UK  Department  of  Health 
determined  that,  "the  balance  of 
evidence  thus  supports  the  conclusion 
that  advertising  does  have  a  positive 
effect  on  consumption."  '* 

In  Northern  California,  24  cities  and 
imincorporated  areas  in  5  counties 
adopted  local  youth  tobacco  access 
ordinances  that  prohibit  self-service 
merchandising  and  point-of-sale  tobacco 
promotional  products  in  retail  stores. 
Survey  measures  of  the  impact  of  these 
ordinances  by  the  Stop  Tobacco  Access 
for  Minor  Project  (STAMP)  found  that. 


on  average,  tobacco  sales  to  minors 
dropped  40  percent  to  80  percent.''' 

In  the  August  2&>,  1993,  Federal 
Register,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  proposed  a  program  of  State- 
operated  enforcement  activities  that 
would  restrict  the  sale  or  distribution  of 
tobacco  products  to  individuals  imder 
18  years  of  age.  FDA  strongly  supports 
the  basic  objectives  of  this  program,  but 
believes  that  their  full  achievement 
would  demand  a  broad  arsenal  of 
controls;  including  industry  programs  to 
complement  and  fortify  the  new  State 
inspectional  programs,  together  with 
restrictions  on  industry  advertising  and 
promotions  to  counter  the  influence  of 
ongoing  marketing  activities.  While 
quantitative  estimates  of  the 
effectiveness  of  these  activities  caimot 
be  made  with  certainty,  FDA  believes 
that,  if  aggressively  implemented  and 
supported  by  both  industry  and  public 
sector  entities,  comprehensive  programs 
designed  to  discourage  youthful  tobacco 
consumption  could  reasonably  achieve 
the  "Healthy  People  2000"  goal  of 
halting  tlie  onset  of  smoking  for  at  least 
half,  or  500,000,  of  the  1,000,000 
youngsters  who  presently  start  to  smoke 
each  year. 

The  agency  acknowledges  the 
imposing  size  of  the  required  effort  and 
understands  that  the  performance  goals 
may  not  be  fully  attainable  if  the 
affected  industry  sectors  choose  to 
ignore  the  new  incentives  established  by 
the  proposed  regulation.  After  all,  the 
industry's  long-  terra  profits  hinge  on 
attracting  new  customers.  Nonetheless, 
FDA  is  confident  that  the  combined 
effect  of  the  proposed  restrictions  on 
advertising  and  promotion,  prohibition 
of  self-service  tobacco  products 
(including  vending  machines),  new 
labeling  information  and  educational 
programs,  and  age  verification 
obhgations  for  retailers  would 
significantly  diminish  the  allure  as  well 
as  the  access  to  tobacco  products  by 
youth.  Moreover,  if  the  performance 
goals  are  not  met  7  years  after  the 
effective  date  of  the  final  rule, 
additional  requimnents  would  enhance 
the  effectiveness  of  these  activities. 
Thus,  this  study  projects  regulatory 
benefits  on  the  presumption  that  the 
"Healthy  People  2000"  goals  would  ba 
met,  but  also  presents  results  for 
effectiveness  levels  that  are 
considerably  smaller. 

4.  Reduced  Rate  of  Lifetime  Tobacco 
Use 

As  part  of  its  regulatory  proposal, 
SAMHSA  assiuned  that  its  new 
monitoring  program  would  significantly 
reduce  the  amoimt  of  underage 
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smoking,  but  its  methodology  did  not 
project  these  reduced  smoking  rates  into 
adult  years.  SAMHSA  acknowledged 
the  conservative  nature  of  its  estimate 
and  noted  the  likelihood  that  the 
majority  of  the  cost  savings  would 
accrue  over  long  time  spans,  "as  each 
cohort  of  non-smoking  youth  ages  into 
non-sraoking  adults."  Nevertheless, 
SAMHSA  did  not  quantify  these 
lifetime  benefits,  "because  there  are  so 
many  uncertainties  as  to  future 
outcomes."  While  agreeing  that  long 
term  benefit  projections  are  uncertain, 
FDA  is  convinced  that  estimates  based 
on  valid  assumptions  can  provide 
reasonable  approximations  of  future 
cost  savings. 

The  major  beneficiaries  of  the 
proposed  rule  are  those  individuals  who 
would  otherwise  become  addicted  to 
tobacco  early  in  life,  but  who  are 


unlikely  to  start  using  tobacco  products 
as  an  adult.  Evidence  from  SAMHSA 
suggests  that  this  percentage  will  be 
high  as  most  smoKers  become  daily 
cigarette  smokers  before  the  age  of  18. 
The  1994  Surgeon  General's  Report 
indicates  that  82  percent  of  persons 
(aged  30  to  39)  who  ever  smoked  daily 
b^an  to  smoke  before  the  age  of  18. 
That  report  concludes  that  "if 
adolescents  can  be  kept  tobacco-free, 
most  will  never  start  using^ tobacco." 
FDA  agrees  with  that  assessment,  but 
notes  that  the  above  percentage  may  not 
reflect  the  ultimate  demand  for  tobacco 
consumption  that  may  occur  if 
adolescent  access  is  effectively  limited. 
Thus,  to  account  for  this  possibility, 
FDA  conservatively  assumed  that  this 
proposed  regulation  would  prevent  the 
use  of  tobacco  as  an  adult  for  only  one 
half  of  the  estimated  500,000  youngsters 


who  would  be  deterred  from  starting  to 
smoke  each  year.  Accordingly,  FDA  has 
calculated  the  annual  benefits  of  the 
proposed  rule  from  the  lifetime  health 
gains  associated  with  preventing 
250,000  adolescents  from  ever  smoking 
as  an  aduh. 

5.  Lives  Saved 

FDA  calculated  the  number  of 
smoking-related  deaths  that  would  be 
averted  by  the  250,000  lifetime 
nonsmokers  (who  in  the  absence  of  the 
proposed  regulation  would  be  smokers) 
from  age-specific  differences  in  the 
probability  of  survival  for  smokers  and 
nonsmokers.  The  probability  of  siuvival 
data  for  the  agency's  estimate  were 
derived  from  the  American  Cancer 
Society's  Cancer  Prevention  Study  U,  as 
shovra  in  Table  3. 


Table  3— Probability  of  Survival  by  Age,  Sex,  ano  Smoking  Status 

(Probabilities  of  a  17- Year-Old  Surviving  to  Age  Shown) 


Age 
(years) 

Male 
neversmokers 

Male 
all  smokers 

Female 
neversmokers 

Female 
all  smokers 

36 

1 

0.986 

0.951 

0.867 

0.689 

0.336 

1 

0.966 

0.893 

0.733 

0.466 

0.159 

1 

0.988 

0.962 

0.901 

0.760 

0.453 

1 

0.984 

0.939 

0.831 

0.630 

0.289 

46 

55 „ 

65 

-      : 

75 

85 

Source:  Thomas  Hodgson,  "Cigarette  Smoking  and  Lifetime  Medical  Expenditures,"  "The  MiltJank  Quarterly,"  vol.  70.  no.  1,  1992   p  91 
Based  on  data  from  the  Amerrcan  Cancer  Society's  Cancer  Prevention  Study  II. 


FDA  initially  compared  the 
probability  of  death  for  smokers  versus 
nonsmokers  within  each  10-year  period. 
Differences  in  the  probabilities  of  death 
were  then  multiplied  by  the  number  of 
smokers  remaining  at  the  start  of  each 
10-year  period.  Excess  deaths  among 
smokers  in  all  age  groups  totaled  almost 
28  percent  of  the  250,000  cohort. 
Because  these  data  do  not  account  for 
potentially  confounding  variables,  such 
as  alcohol  consumption,  or  other 
lifestyle  differences,  FDA  adjusted  the 
mortality  estimate  to  24  percent  to 
reflect  findings  by  Manning  et  al.'"  that 
such  nontobacco  lifestyle  factors  may 
account  for  13  percent  of  excess  medical 
care  expenditures.  FDA  recognizes  that 
this  24  percent  mortality  estimate  may 
be  too  low.  For  example,  Peto,  et  al. 
found  that  about  half  of  all  adolescents 
who  continue  to  smoke  regularly  will 
eventually  die  from  smoking-related 
disease. '5  Moreover,  CDC  projects  that 
up  to  1  in  3  adolescent  smokers  may  die 
prematurely.  Nevertheless,  for  this 
analysis,  FDA  relied  on  the  probabiUties 
shown  in  Table  3,  corrected  by  the  13 
percent  lifestyle  influence  adjustment, 
to  project  that  achieving  the  "Healthy 


People  2000"  performance  goal  would 
prevent  about  60,200  smoking-related 
fatalities  among  each  year's  cohort  of 
potential  new  smokers.^" 

The  economic  assessment  of  health- 
related  variables  requires  discounting 
the  value  of  future  events  to  make  them 
commensurate  with  the  value  of  present 
events.  For  this  analysis,  a  3  percent 
discount  rate  was  used  to  calculate  the 
present  value  of  the  projections.  (Most 
health-related  cost-effectiveness  studies 
use  rates  of  from  3  to  5  percent.  FDA 
presents  summary  estimates  below  for 
rates  of  both  3  and  7  percent.)  On  the 
assumption  that  it  would  be  20  years 
before  each  year's  cohort  of  nev.-  adults 
reached  the  midpoint  of  the  35  to  45  age 
bracket  and  50  years  to  reach  the  75  to 
85  age  bracket,  these  calculations 
indicate  that,  on  a  present  value  basis, 
the  proposed  rule  would  save  15,863 
Uves  per  year. 

6.  Life- Years  Saved 

The  number  of  life-years  that  would 
be  saved  by  preventing  each  year's 
cohort  of  250,000  adolescents  from       • 
acquiring  a  smoking  addiction  was 
calculate  from  the  same  age-specific 
survival  differences  between  smokers 


and  non-smokers.  In  each  10-year  life 
span,  the  number  of  years  lived  for  each 
cohort  of  persons  who  would  have  been 
smokers  but  who  were  deterred  was 
compared  to  the  number  of  years  that 
would  have  been  lived  by  that  same 
cohort  if  they  had  been  smokers.  The 
difference  between  these  two  measures 
is  the  life-years  saved  for  that  10-year 
period.21  Deducting  the  13  percent 
lifestyle  adjustment  indicates  that  over 
the  full  lifetime  of  each  cohort,  the 
proposed  regulation  would  gain  an 
estimated  905,000  life-years,  or  about  15 
years  per  life  saved.  On  a  discounted 
basis,  the  proposed  rule  would  save  an 
estimated  211,391  life-years  annually. 

7.  Monetized  Benefits  of  Reduced 
Tobacco  Use 

There  is  no  fully  appropriate  means  of 
assigning  a  dollar  figure  to  represent  the 
attendant  benefits  of  averting  thousands 
of  tobacco-induced  illnesses  and 
fatalities.  However,  to  quantify 
important  components  of  the  expected 
economic  gains,  FDA  has  developed 
estimates  of  the  value  of  the  reduced 
medical  costs  and  the  increased  worker 
productivity  that  would  result  from 
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fewer  tobacco-related  illnesses.  In 
addition,  since  productivity  measures 
do  not  adequately  value  the  avoidance 
of  premature  death,  FDA  has  adopted  a 
willingness-to-pay  approach  to  value 
the  benefits  of  reduced  tobacco-related 
fetalities. 

8.  Reduced  Medical  Costs 

On  average,  at  any  given  age,  smokers 
incur  higher  medical  costs  than 
nonsmokers.  However,  nonsmokers  live 
longer  and  therefore  continue  to  incur 
medical  costs  over  more  years.  Several 
analysts  have  reported  conflicting 
estimates  of  the  net  outcome  of  these 
factors,  but  the  most  recent  research  is 
the  incidence-based  study  by 
Hodgson, 22  who  found  that  lifetime 
medical  costs  for  male  smokers  were  32 
percent  higher  than  for  male 
neversmokers  and  lifetime  medical  costs 
for  female  smokers  were  24  percent 
higher  than  for  female  neversmokers. 
Hodgson  determined  that  the  present 
value  of  the  lifetime  excess  costs  were 
about  $9,400  in  1990  dollars  (future 
costs  discounted  at  3  percent). ^3  As 
noted  earlier,  the  incidence-based  study 
by  Maiming  et  al.,  implies  that  about  13 
percent  of  the  excess  medical  costs  are 
attributable  to  factors  other  than 
smoking.  Accounting  for  this  reduction 
and  adjusting  by  the  consumer  price 
index  (CPI)  for  medical  care  raises  the 
present  value  of  Hodgson's  excess 
medical  cost  per  new  smoker  to  $10,590 
in  1994  dollars.  Thus,  those  1,000,000 
young  people  under  the  age  of  18.  who 
currently  become  new  smokers  each 
year,  are  responsible  for  excess  lifetime 
medical  costs  measured  at  a  present 
value  of  $10.6  billion  (1,000,000  x 
$10,590).  Since  FDA  projects  that  the 
proposed  regulation  would  prevent 
250,000  of  these  individuals  from 
smoking  as  adults,  the  medical  cost 
savings  attributable  to  the  proposed 
regulation  is  estimated  at  $2.6  billion 
per  year. 

9.  Reduced  Morbidity  Costs 

An  important  cost  of  tobacco-related 
illness  is  the  value  of  the  economic 
output  that  is  lost  while  individuals  are 
unable  to  work.  Thus,  any  future 
reduction  in  such  lost  work  days 
contributes  tc  the  economic  benefits  of 
the  proposed  regulation.  Several  studies 
have  calculated  prevalence-based 
estimates  of  U.S.  prod"ctivity  losses  due 
to  smoking-related  morbidity,  but  FDA 
knows  of  no  inddence-based  estimates. 
Hodgson,  however,  has  shown  that  in 
certain  situations,  incidence  measures 
can  be  derived  from  available 
prevalence  measures.  For  example,  he 
demonstrates  that  in  a  steady-state 
model,  the  only  difference  between 


prevalence  and  incidence-based  costs 
are  due  to  discounting.^'*  Consequently. 
FDA  has  adopted  Hodgson's  method  to 
develop  a  rough  approximation  of 
incidence-based  costs  from  an  available 
prevalence-based  estimate  of  morbidity 
costs. 

Rice  et  al.  2'  found  that  lost  wages  due 
to  tobacco-related  work  absences  in  the 
United  States  amounted  to  $9.3  billion 
in  1984.  This  equates  to  $12.3  billion  in 
1994  dollars  when  adjusted  by  the 
percentage  change  in  average  employee 
earnings  since  1984.  Although  FDA 
does  not  have  a  precise  estimate  of  the 
life-cycle  timing  of  these  morbidity 
effects,  the  relevant  latency  periods 
would  certainly  be  shorter  than  for 
mortality  effects.  Thus,  to  account  for 
the  deferred  manifestation  of  smoking- 
related  morbidity  effects,  FDA  assumed 
that  they  would  occur  over  a  time 
horizon  equal  to  80  percent  of  that 
previously  measured  for  mortality 
effects.  Further,  because  the  long-term 
decline  in  smoking  prevalence  has 
exceeded  the  growth  in  population,  the 
estimated  incidence-based  costs  were 
reduced  by  another  20  percent.  At  a  3 
percent  discoimt  rate,  this  methodology 
implies  that  the  incidence-based  cost  of 
smoking-related  morbidity,  or  the 
present  value  of  the  future  costs  to  one 
year's  cohort  of  1,000,000  new  smokers, 
is  about  $3.5  billion.  Based  on  FDA^s 
estimate  that  the  proposed  regulation 
would  prevent  250,000  youths  per  year 
from  smoking  as  adults,  the  estimated 
annual  benefits  from  reduced  morbidity 
amount  to  about  $879  million. 

10.  Benefits  of  Reduced  Mortality  Rates 

From  a  societal  welfare  perspective, 
0MB  advises  that  the  best  means  of 
valuing  benefits  of  reduced  fatalities  is 
to  measure  the  affected  group's 
willingness-to-pay  to  avoid  fatal  risks. 
Unfortunately,  the  specific  willingness- 
to-pay  of  smokers  is  unknown,  because 
institutional  arrangements  in  the 
markets  for  medical  care  obscure  direct 
measurement  techniques.  ^^ 
Nevertheless,  many  studies  have 
examined  the  public's  willingness-to- 
pay  to  avoid  other  kinds  of  life- 
threatening  risks,  especially  workplace 
and  transportation  hazards.  An  EPA- 
supported  study  *'  found  that  most 
empirical  results  support  a  range  of  $1.6 
to  $8.5  million  (in  1986  dollars)  per 
statistical  life  saved,  which  translates  to 
$2.2  to  $11.6  million  in  1994  dollars. 
However,  the  uncertainty  surrounding 
such  estimates  is  substantial.  Moreover, 
Viscusi  has  shown  that  smokers,  on 
average,  may  be  willing  to  accept  greater 
risks  than  nonsmokers.  For  example, 
smokers  may  accept  about  one-half  the 
average  compensation  paid  to  face  on- 


the- job-in  jury  risks.  2»  FDA  therefore  has 
conservatively  used  $2.5  million  per 
statistical  life,  which  is  towards  the  low 
end  of  the  research  findings,  to  estimate 
society's  willingness-to-pay  to  avert  a 
fatal  smoking-related  illness.  Thus,  the 
aimual  benefits  of  avoiding  the 
discounted  number  of  15,863  premature 
fatalities  would  be  $39.7  billion. 

An  alternative  method  of  measuring 
willingness-to-pay  is  to  calculate  a  value 
for  each  life-year  saved.  This  approach, 
which  is  intuitively  appealing  because  it 
places  a  greater  value  on  the  avoidance 
of  death  at  a  younger  than  at  an  older 
age,  is  the  traditional  means  of  assessing 
the  cost-efliectiveness  of  medical 
interventions.  Nevertheless,  there  have 
been  few  attempts  to  determine  the 
appropriate  value  of  a  life-year  saved. 
0MB  suggests  several  approaches, 
including  annualizing  with  an 
appropriate  discount  rate  the  estimated 
value  of  a  statistical  life  over  the  average 
expected  life-years  remaining.  For 
example,  at  a  3  percent  discount  rate,  a 
$2.5  million  value  per  statistical  fife  for 
an  individual  with  35  years  of 
remaining  life-expectancy  translates  to 
about  $116,500  per  life  year.  Since  the 
proposed  regulation  would  save  211,391 
discounted  life-years  annually,  this 
approach  yields  annual  benefits  of  $24.6 
billion.  FDA  notes  that  this  approach 
does  not  attribute  any  value  to  lost 
consumer  utility  from  tobacco  product 
consumption  and  solicits  public 
comment  on  this  methodology. 

11.  Reduced  Fire  Costs 

Every  year  lighted  tobacco  products 
are  responsible  for  starting  fires  which 
cause  millions  of  dollars  in  property 
damage  and  thousands  of  casualties.  In 
1992,  fires  started  by  lighted  tobacco 
products  caused  1,075  deaths  and  $318 
million  in  direct  property  damage.^^  A 
reduction  in  the  number  of  smokers, 
and  the  coinciding  number  of  cigarettes 
smoked,  would  result  in  a  drop  in  the 
number  of  fires  over  the  years.  If  the 
number  of  fires  fell  by  the  same 
percentage  as  the  expected  reduction  in 
cigarette  sales,  this  would  imply  present 
value  savings  due  to  fewer  fires  of  $203 
million  for  the  value  of  lives  saved  and 
$24  million  for  th3  value  of  averted 
property  damage,  totaling  $227  million 
annually  over  a  40-year  period. 
Moreover,  these  estimates  do  not 
include  costs  for  nonfatal  injuries  or  for 
providing  temporary  housing. 

12.  Summary  of  Benefits 

The  discussion  above  demonstrates 
the  formidable  magnitude  of  plausible 
estimates  of  the  economic  benefits 
available  from  smoking  reduction 
efforts.  As  described.  FDA  forecasts 
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annual  net  medical  cost  savings  of  $2.6 
billion  and  annual  morbidity-related 
productivity  savings  of  $900  million. 
From  a  willingness-to-pay  perspective, 
the  annual  benefits  of  reduced  tobacco- 
related  disease  mortality  range  from 
$24.6  to  $39.7  biUion.  As  a  result,  the 
value  of  the  annual  disease-related 
benefits  of  achieving  the  "Healthy 
People  2000"  goal  is  projected  to  range 
from  $28.1  to  $43.2  billion.  (Following 
Hodgson,  this  analysis  uses  a  3  percent 
discount  rate.  A  7  percent  rate  reduces 
these  benefits  to  a  range  of  $9.1  to  $10.4 
billion.)  These  totals  do  not  include  the 
benefits  expected  from  fewer  fires  (over 
$200  million  aimually),  reduced  passive 
smoking,  or  decreased  use  of  smokeless 
tobacco  products.  Moreover,  while  FDA 
believes  these  effectiveness  projections 
are  plausible,  much  lower  rates  would 
still  yield  impressive  results.  Table  1 
above  summarized  the  disease-related 
health  benefits  and  illustrates  that  youth 
deterrence  rates  as  small  as  1/20,  which 
would  prevent  the  adult  addiction  of  at 
least  25,000  of  each  year's  cohort  of 
1,000,000  new  adolescent  smokers, 
would  provide  aimual  benefit  values 
measured  in  the  billions  of  dollars. 
Moreover,  the  higher  risk  estimates 
suggested  by  Peto,  et  al.  could 
significantly  increase  these  values. 

D.  Regulatory  Costs 

0MB  guidelines  for  Regulatory  Impact 
Analysis  direct  that  agency  cost 
estimates  reflect  the  opportunity  costs  of 
the  proposed  alternative  (i.e.,  the  value 
of  the  benefits  foregone  as  a 
consequence  of  that  alternative. I'o 
According  to  these  guidelines,  estimates 
should  include  "private-sector 
compliance  costs,  government 
administrative  costs,  and  costs  of 
reallocating  workers  displaced  as  a 
result  of  the  regulation  *  •  *  Such  costs 
may  include  the  value  (opportunity 
cost)  of  benefits  foregone,  losses  in 
consiuners'  or  producers"  surpluses, 
discomfort  or  inconvenience,  and  loss  of 
time.  "31  Accordingly.  FDA  finds  that 
the  proposed  rule  would  impose  new 
burdens  on  the  manufacturers  of 
tobacco  products  and  less  stringent 
requirements  on  retailers  of  tobacco 
products.  In  addition,  certain  other 
industry  sectors  would  experience  lost 
sales  and  employment,  but  these  effects 
would  be  largely  offset  by  gains  to  other 
sectors,  as  discussed  in  section  Vm.E.  of 
this  document. 

A  critical  variable  underlying  several 
of  the  cost  estimates  is  the  number  of 
retail  outlets  that  sell  tobacco  products. 
According  to  the  Retail  Trade  Census,  a 
total  of  2.4  million  retail  trade 
establishments  operated  in  1987. 
Unfoitimately,  the  Retail  Trade  Census 


pubUshes  product  line  data  for  only  the 
1.5  million  retail  establishments  with 
payroll.  Of  these,  about  275,000  report 
sales  for  the  broad  merchandise  line  of 
"Cigars,  cigarettes,  and  tobacco."  FDA 
does  not  know  how  many  of  the 
nonpayroll  outlets  sell  tobacco 
products.  There  were  about  215,000 
nonpayroll  outlets  among  the  most 
likely  establishment  types  (grocery 
stores,  service  stations,  drug  stores, 
liquor  stores,  drinking  places,  general 
merchandise,  and  eating  places.)  If  all  of 
these  nonpayroll  stores  sold  tobacco 
products  (an  unreasonably  high  estimate 
considering  that  only  34  percent  of 
thosfi  with  payroll  reported  sales  of 
tobacco  merchandise),  the  total  number 
of  retail  establishments  selling  over-the- 
counter  tobacco  products  would  be 
275,000  +  215,000,  or  490,000. 
Moreover,  these  data  may  overstate  the 
number  of  outlets  operating  at  any  one 
time,  because  they  represent  the  number 
of  establishments  in  business  at  any 
time  during  the  year  and  outlet  turnover 
is  significant.  The  figure  may  be 
understated,  however,  if  a  substantial 
number  of  nonpayroll  stores  that  sell 
tobacco  products  are  classified  among 
other  establishment  types. 

Alternatively,  New  Jersey  issued 
about  18,300  retail  cigarette  sales 
licenses  in  1988,  but  the  census  estimate 
for  the  number  of  retail  establishments 
with  payroll  selling  tobacco  products  in 
that  state  was  only  about  6,000.  This 
implies  that  over  twice  as  many 
nonpayroll  outlets  sell  tobacco  products 
as  outlets  with  payrolls.  If  the  New 
Jersey  licensing  data,  which  imply  about 
2.4  cigarette  licenses  per  1,000 
population,  were  extrapolated  to  the 
United  States,  they  project  to  about 
600,000  such  outlets  nationwide. 
However,  this  estimate  also  may 
overstate  the  current  number  of 
establishments  selling  tobacco  products 
at  any  one  time,  because  of  the  high 
failure  rate  among  small  businesses 
obtaining  licenses  (i.e.  more  licenses 
issued  than  establishments  surviving). 

Neither  the  census  nor  the  New  Jersey 
data  account  for  those  outlets  that  may 
convert  cigarette  vending  machine  sales 
to  over-the-counter  sales  once  vending 
machines  are  banned  as  proposed  in 
this  regulation.  Industry  estimates  of  the 
number  of  cigarette  vending  machines 
in  operation  in  1993  vary  from 
182,00032  to  480,00033.  FDA  does  not 
know  how  many  of  these  operations 
would  convert  to  over-the-covmter  sales, 
but  for  this  study,  the  agency  has 
assumed  that  about  100,000 
establishments  would  initiate  new  over- 
the-counter  operations  to  replace  lost 
vending  machine  sales.  Thus,  FDA 
estimates  that  a  maximum  of  about 


700,000  retail  outlets  would  continue  to 
sell  tobacco  products. 

1.  Costs  to  Manufacturers 

a.  Core  requirements.  Under  the 
proposed  regulation,  manufacturers  of 
tobacco  products  would  incur 
compliance  costs  for  the  following 
requirements:  visual  inspections  of 
retail  outlets,  training  manufacturers' 
representatives,  changing  package 
labels,  assisting  self-service  l>ans,  and 
financing  consumer  education 
programs. 

b.  Visual  inspections.  The 
manufactiu^r  is  responsible  for 
removing  all  items  that  do  not  comply 
with  the  requirements  of  this  proposal 
and  for  visually  inspecting  each  retail 
establishment  during  any  visit  to  such 
establishment,  to  ensure  that  the 
products  are  appropriately  labeled, 
advertised,  and  sold,  or  distributed. 
Thus,  manufacturer  inspections  would 
be  required  during  every  business  visit 
to  a  tobacco-selling  outlet  by  a 
manufacturer's  representative.  As 
manufacturers'  representatives  routinely 
visit  most  retail  outlets  selling  their 
products,  the  proposed  requirement 
would  provide  a  periodic  scrutiny  of 
retail  tobacco  operations  without 
imposing  additional  travel  costs.  FDA 
cannot  project  these  costs  precisely,  as 
the  intensity  of  the  audit  would  vary 
with  the  characteristics  of  the  retail 
operation,  but  the  agency  believes  that 
most  manufacturers'  representatives 
would  need  little  incremental  time  to 
conduct  routine  audits.  On  average, 
FDA  estimates  that  each  audit  would  be 
accomplished  by  a  relatively  quick 
assessment  that  would  take  no  more 
than  2  to  3  minutes.  The  assumption  of 
an  additional  3  minutes  per  visit 
implies  a  total  of  30  minutes  a  day  for 

a  manufacturer's  representative  who 
may  visit  an  average  of  10  outlets  daily. 
At  a  labor  cost  of  $25  per  hour,  the 
annual  cost  of  the  additional  one-half 
hour  spent  daily  on  monitoring  would 
be  $3,250  per  employee. 

FDA  does  not  know  how  many 
manufacturers'  representatives  currently 
make  sales  calls  on  tobacco  product 
retailers,  but  preliminary  results  from 
the  1992  U.S.  Census  of  Manufacturers 
indicate  that  cigarette  manufacturers 
employ  about  7,300  nonproduction 
workers.  Thus,  if  all  nonproduction 
workers  were  engaged  in  retail  sales,  the 
industry  monitoring  costs  would 
approach  $24  million  per  year  ($3,250  x 
7,300).  However,  many  nonproduction 
employees  serve  in  management  or 
clerical  positions.  Moreover,  the  above 
cost  estimate  fails  to  account  for  the 
likely  relationship  between  the  total 
time  needed  for  a  manufacturers' 
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representative  to  visit  a  retail  outlet  and 
the  type  of  promotional  activities 
permitted.  For  instance,  the  ban  on  self- 
service  displays  may  cause 
manufacturers'  representatives  to  spend 
less  time  conducting  display 
inspections.  Thus,  FI)A  sxispects  that 
the  above  cost  estimate  may  be  high. 

c.  Training.  Each  manufacturer's 
representative  would  have  to  receive 
training  on  the  requirements  of  the 
regulation  and  the  new  monitoring 
responsibilities  of  their  position.  FTDA 
estimates  that  this  training  could  be 
accompUshed  in  about  8  hours.  Thus, 
assimiing  that  the  7,300  estimate  for  the 
niimber  of  manufacturers' 
representatives  adequately  accounts  for 
normal  employee  turnover,  the  annual 
training  costs  would  total  about  $1 
miUion. 

d.  Label  changes.  The  proposed 
regulation  requires  that  the  tobacco 
product  package  contain  the  established 
name  of  the  tc^acco  product  in  a 
specified  size.  FDA  has  estimated  the 
compliance  costs  for  printing  new  labels 
in  the  event  that  new  labels  would  be 
needed. 

Approximately  933  varieties  of 
cigarettes  are  currently  produced  in  the 
United  States.^*  FDA  does  not  have 
information  on  the  number  of  smokeless 
tobacco  varieties,  but  has  assumed  that 
the  total  niunber  of  cigarette  and 
smokeless  tobacco  varieties  is  1,000. 
FDA  also  assumes  that  most  varieties  of 
cigarettes  are  packaged  in  both  single 
packs  and  cartons,  but  that  each  variety 
of  smokeless  tobacco  is  packaged  in 
only  one  type  of  package.  Consequently, 
the  total  number  of  labels  was 
calculated  as:  933  cigarette  varieties  x  2 
package  types  per  variety  (individual 
packs  and  cartons)  +  67  smokeless 
tobacco  varieties  =  1,933  package  types. 

FDA  used  two  approaches  to  estimate 
the  cost  to  industry  of  changing  these 
labels.  The  first  approach  used 
information  compiled  by  The  Research 
Triangle  Institute  (RTI)  in  its  report  to 
FDA  on  the  cost  of  changing  food 
labels.'*  RTI  reported  a  cost  of  about 
$700  for  a  1-color  change  in  a 
lithographic  printing  process.  FDA 
multiplied  this  figure  by  4  to  account  for 
a  2  color  change  on  the  actual  warning 
labels  and  an  additional  2  colors  for 
modifications  to  the  existing  label  to 
make  room  for  the  warning  label.  This 
calculation  yielded  incremental  printing 
costs  of  about  $2,800  per  label,  or 
$5,412,400  for  all  1,933  varieties  of 
affected  tobacco  products.  Adjusting 
this  figure  downward  by  RTI's 
methodology  to  accoimt  for  the  ciirrent 
frequency  of  label  redesign  predicts  that 
the  total  one-time  cost  of  completing 
these  label  changes  within  a  1-year 


compliance  period  would  be 
approximately  $4  million. 

The  second  approach  was  to  use  cost 
information  provided  in  the  regulatory 
impact  analysis  of  a  roughly  comparable 
Canadian  regulation.^*  The  Canadian 
Government  estimated  a  cost  of  $30 
million  to  change  labels  for  about  300 
cigarette  varieties.  Most  Canadian 
cigarettes  are  sold  in  two  sizes  and 
about  20  percent  are  also  sold  in  flip  top 
packages. '''  Canadian  labels,  however, 
are  typically  printed  using  a  gravure 
method;  which,  according  to  RTI,  is 
about  3.5  times  as  expensive  as  the 
lithography  process  used  in  the  United 
States.  Adjusting  the  Canadian  estimate 
upward,  to  account  for  the  larger 
number  of  cigarette  and  smokeless 
tobacco  varieties;  and  downward,  for 
the  smaller  nimiber  of  packages  per 
variety  and  the  smaller  cost  of  the 
lithography  printing  process,  provides  a 
$17  miUion  estimate  for  the  total  cost  of 
these  label  changes. 

e.  Self-service  Dan.  The  proposed 
regulation  would  ban  the  use  of  self- 
service  displays  by  requiring  vendors  to 
physically  provide  the  regulated  tobacco 
product  to  all  purchasers.  An  estimated 
one-time  cost  of  $22.5  million  for 
effecting  this  change  is  derived  below  in 
section  VIII.D.3.  Although  any  new 
behind-the-counter  shelving  or  locking 
cases  must  be  located  at  the  retail  level, 
the  prevailing  business  practice  is  for 
tobacco  manufacturers'  sales 
representatives  to  assist  and  even  pay 
for  this  equipment.'"  Since  FDA  cannot 
know  if  manufacturers  would  continue 
this  practice,  this  study  assumes  that 
manufacturers  and  retailers  would  share 
these  costs  equally  by  apportioning  $11 
million  to  each. 

f.  Educational  program.  The  proposed 
regulation  requires  manufacturers  of 
both  cigarettes  and  smokeless  tobacco 
products  to  fund  consumer  educational 
programs.  FDA  estimates  that  the 
requirements  of  this  provision  equate  to 
a  total  cost  of  about  $150  million 
annually  for  cigarette  and  smokeless 
tobacco  product  manufacturers. 

g.  Restricted  advertising/promotion. 
The  determination  of  the  industry  costs 
attributable  to  the  proposed  restrictions 
on  tobacco  product  advertising  is 
complex.  While  there  is  no  doubt  that 
individual  companies  realize  enhanced 
goodwill  asset  values  from  advertising 
programs,  the  industry  has  long  held 
that  advertising  prompts  brand- 
switching,  but  does  not  increase 
aggregate  sales.  Of  course,  if  this  were 
true,  advertising  would  be  unprofitable 
from  the  standpoint  of  the  industry  as 

a  whole  and  reduced  levels  would 
increase  rather  than  decrease  aggregate 
industry  profits.  FDA  does  not  accept 


industry's  stated  views  on  this  issue, 
particularly  with  respect  to  the  impact 
of  advertising  and  promotional 
programs  on  youth.  Nevertheless,  FDA 
does  not  consider  it  appropriate  to 
count  as  a  societal  cost  the  voluntary 
reduction  in  the  consumption  of  tobacco 
products  that  would  result  from  reduced 
advertising  outlays.  Although  industry 
sales  would  fall,  consumer  dollars  no 
longer  used  on  tobacco  products  would 
be  redirected  to  other  more  highly 
valued  areas.  Thus,  for  the  most  part, 
the  resulting  reduction  in  industry  sales 
and  profits  would  not  be  societal  costs, 
but  rather  distributional  effects,  as 
discussed  below  imder  that  heading. 
Moreover,  as  shown  in  that  section,  any 
short-term  frictional  or  relocation 
impacts  would  be  significantly 
moderated  by  the  gradual  phase-in  of 
the  economic  effects.  As  there  are 
different  views  regarding  the 
appropriate  methodology  for  assessing 
these  advertising  consequences,  FDA 
asks  for  public  comment  on  the  correct 
approach. 

h.  Producer  surplus.  Although 
voluntary  decreases  in  the  sale  of 
tobacco  products  would  not  impose 
substantial  long-term  societal  costs, 
mandatory  restraints  on  the  access  of 
consiuners  to  desired  products  would 
imply  economic  costs.  Economists 
typically  measiu-e  inefficiencies 
attributable  to  product  bans  by 
calculating  lost  "producers'  surplus," 
which  is  a  technical  term  for  describing 
the  difference  between  the  amount  a 
producer  is  paid  for  each  unit  of  a  good 
and  the  minimum  amount  the  producer 
would  accept  to  supply  each  unit,  or  the 
area  between  the  price  and  supply 
curve.  Data  from  Cummings  et  al. 
indicate  that  youngsters  under  the  age  of 
18  consume  318  million  packs  of 
cigarettes  per  year,  leading  to  industry 
profits  of  $117  million.39  On  the 
assumption  that  the  proposed  regulation 
would  reduce  teenage  smoking  by  one- 
half,  these  profits  would  fall  by  about 
$58  million.  However,  since  most  of  this 
profit  is  derived  from  illegal  sales  to 
youths,  FDA  has  not  counted  this  figure 
as  a  societal  cost. 

2.  Outcome-Based  Activities 

FDA  plans  to  propose  additional 
requirements  that  would  become 
effective  only  if  the  rule's  outcome- 
based  objectives  are  not  met.  To  avoid 
these  consequences,  manufacturers  may 
decide  it  is  in  thefr  best  interest  to 
initiate  or  to  increase  their  support  of 
programs  that  discourage  underage 
purchasing  of  tobacco  products. 

Alternative  activities.  Tobacco 
manufacturers  may  decide  to  actively 
support  the  achievement  of  the 
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"Healthy  People  2000""  goals  in  order  to 
avoid  the  need  to  comply  with  any 
optional  provisions.  For  example,  the 
industry  could  work  to  reduce  the 
prevalence  of  underage  tobacco  use  by 
contributing  either  financial  or  staffing 
resources  to  local  civic  or  public 
programs,  by  developing  and 
disseminating  effective  educational 
materials,  or  by  establishing  its  own 
surveillance  programs.  FDA  does  not 
know  which  of  these  activities,  if  any, 
the  industry  might  support;  but  the  cost 
of  such  activities  could  be  substantially 
less  than  the  cost  of  complying  with  an 
optional  provision  of  the  outcome-based 
objective.  For  example,  if  the  cost  of  a 
retail  siu^eillance  visit  were  $25,  an 
industry  program  to  monitor  selling 
procedures  in  all  700,000  retail  outlets 
twice  a  year  would  cost  $35  million. 
SAMHSA  estimated  that  the 
establishment  and  implementation  of 
effective  State-administered  retail 
surveillance  systems  would  cost  about 
$30  million  annually. 

3.  Costs  to  Retail  Outlets 

SAMHSA  recognized  that  retail 
businesses  would  bear  new  costs  for 
duties  such  as  training  staff,  posting 
signs,  and  checking  for  compliance.  It 
believed  the  largest  component  of  these 
costs  would  be  for  the  "time  spent  in 
instructing  sales  clerks  that  they  must 
avoid  selling  to  minors  and  in  dealing 
with  occasional  lapses."  SAMHSA 
projected  these  costs  at  roughly  $100 
per  year  per  establishment,  or  $100 
million  for  an  estimated  1  million 
establishments.  SAMHSA  noted, 
however,  that  "effective  training  may 
already  be  in  place  in  a  third  or  more 
of  all  businesses."*'  FDA  has  developed 
its  own  estimates  of  the  costs  likely  to 
be  incurred  by  the  retail  sector  for 
additional  employee  time  or  other 
expenses  and  finds  that  they  do  not 
differ  substantially  from  the  SAMHSA 
estimate. 

Training.  SAMHSA  reports  that  the 
average  retail  store  has  12  employees, 
which  implies  a  total  of  8.4  million  (12 
X  700,000)  affected  retail  employees. 
Assuming  retail  employee 
compensation  of  $15,410  annually,*' 
providing  instructions  for  15  minutes 
per  employee  amounts  to  about  $16 
million  per  year.  Adopting  the 
SAMHSA  finding  that  one-third  of  the 
retail  outlets  are  already  conducting 
some  training  lowers  this  cost  to  $10 
million. 

J.D.  checks.  Retail  establishments 
would  bear  additional  costs  if  they  must 
check  the  identification  of  purchasers, 
because  many  establishments  do  not 
currently  conduct  such  checks.  The 
burden  imposed  would  vary  with  the 


flow  of  business  in  any  particular  outlet. 
In  some  instances,  the  additional 
workload  might  compel  the  hiring  of 
additional  employees.  At  other  times, 
the  age  verification  would  cause  little 
productive  time  loss,  or  the 
establishment  would  shift  some  of  the 
cost  to  customers  through  an  increase  in 
the  average  amount  of  time  customers 
wait  in  line  to  make  purchases.  For  this 
analysis,  FDA  has  assumed  that  the 
affected  estabUshments  would  bear  all 
of  the  costs  imposed  by  this 
requirement.  Based  on  data  from  the 
1994  Surgeon  General's  Report  «  on  the 
tobacco  consumption  of  cigarette 
smokers  5  to  6  years  after  high  school, 
and  national  data  on  the  annual  per 
capita  consumption  of  smokeless 
tobacco,*'  FDA  estimates  that 
consumers  aged  18  to  26  purchase  2.4 
billion  tobacco  products  a  year.  Since 
FDA  does  not  know  how  many  of  these 
purchases  are  for  multiple  items,  the 
agency  has  conservatively  assumed  that 
the  number  of  consumer  transactions  is 
about  2.2  billion.  The  time  needed  to 
conduct  identification  checks  for  these 
transactions  would  vary,  but  if  75 
percent  of  the  transactions  were 
extended  by  10  seconds  and  the  average 
value  of  employee  time  was  $15,410,** 
the  added  time  cost  would  amount  to 
2.1  cents  per  purchase,  or  $35  million 
per  year.  Assuming  current  compliance 
at  20  percent  reduces  the  incremental 
costs  to  $28  million.  Tobacco 
transactions  involving  underage 
smokers  were  excluded  from  this 
calculation,  based  on  the  assumption 
that  they  would  decline  dramatically 
once  compliance  with  the  regulation 
was  achieved. 

Self-service  ban.  The  proposed  ban  on 
self-service  displays  would  affect  a 
number  of  retail  stores,  although 
shoplifting  concerns  have  already 
caused  many  establishments  to  place 
tobacco  products  in  areas  not  directly 
accessible  to  customers.  Retailers  that 
have  discontinued  self-service  displays 
have  typically  modified  their  stores  by 
either:  (1)  Placing  tobacco  products  on 
shelving  located  directly  behind  or  near 
all  chedcout  lines,  (2)  placing  tobacco 
products  behind  one  or  two  checkout 
lines  only,  similar  to  the  "cash  only"  or 
"less  than  10  items"  lines  commonly 
foimd  in  supermarkets,  (3)  dispensing 
tobacco  products  from  a  controlled  area 
of  the  store,  where  store  employees 
typically  conduct  other  administrative 
or  customer-service  tasks,  or  (4) 
installing  a  signaling  system,  whereby 
assigned  store  clerks  bring  requested 
tobacco  products  to  individual  checkout 
stations.  Each  store's  physical 
configuration  determines  the  most  cost- 


effective  approach,  but  at  least  one 
regional  survey  foimd  that  retail  outlets 
readily  complied  with  comparable  local 
ordinances  without  architectural 
remodeling  or  substantial  refitting  of 
checkout  counters  or  store  aisles.*' 

Certain  retail  outlets,  that  sell  large 
volumes  of  cigarettes  by  the  carton 
would  bear  the  greatest  burden  fit)m  this 
proposed  provision,  because  the 
physical  size  of  cartons  may  preclude 
their  placement  in  close  proximity  to  a 
cashier.  Most  cigarette  cartons  are  sold 
in  the  56,000  largest  retail  outlets, 
including  23,000  supermarkets,**  12,800 
general  merchandise  outlets,  and  20,200 
chain  drug  stores.*'  If  three-quarters  of 
these  outlets  spent  an  average  of  $300 
each  for  labor  and  materials  to 
accomplish  this  relocation,  the  one-time 
cost  would  be  about  $12.6  million.  The 
remaining  645.000  smaller  retail 
establishments  would  typically  need  to 
do  much  less,  since  small  packages  can 
ahnost  always  be  stored  adjacent  to  or 
directly  above  a  cashier.  Most  outlets 
afready  keep  the  majority  of  cigarette 
packs  in  such  restricted  areas,  although 
most  smokeless  tobacco  products  may 
have  to  be  relocated.  FDA  has  assumed  - 
that  50  percent  of  these  smaller  outlets 
would  take  2  hours,  and  25  percent 
would  take  4  hours  to  complete  any 
necessary  relocation  of  stock.  At  an 
estimated  $7.70  labor  cost  per  hour,  this 
adds  a  one-time  cost  of  $9.9  million,  for 
a  total  of  about  $22.5  million.  As  noted 
above  under  the  "Cost  to 
Manufacturers"  section,  manufacturers 
often  pay  partially  or  even  completely 
for  behind-the-counter  shelving  or 
locking  cases  for  use  in  retail 
establishments.  Thus,  FDA  assumed 
that  this  $22.5  million  one-time  cost 
would  be  shared  equally  by 
manufacturers  and  retail  outlets. 

The  required  reconfiguration  of 
tobacco  displays  may  also  impose  added 
labor  costs  for  each  purchase 
transaction,  especially  for  those  outlets 
that  adopt  signaling-type  systems  or  that 
move  inventory  to  areas  located  further 
from  employee  workstations.  To 
estimate  any  additional  labor  costs,  FDA 
has  assumed  that  the  ban  on  self-service 
tobacco  displays  would  require  10 
seconds  of  additional  labor  time  for  75 
percent  of  all  retail  transactions 
involving  cartons  of  cigarettes.  Based  on 
an  estimated  900  million  retail 
transactions  for  cigarette  cartons  and  an 
annual  employee  compensation  of 
$15,410,*"  this  added  labor  cost  projects 
to  about  $14  million  per  year.  This 
estimate  understates  actual  costs  if  the 
required  changes  have  a  greater  than 
expected  adverse  affect  on  labor 
productivity,  but  overstates  actual  costs 
if  current  compliance  exceeds  25 
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percent.  Also,  some  of  the  added  costs 
would  be  offset  by  reductions  in 
product  pilferage.  Since  FDA  does  not 
know  the  relative  magnitude  of  these 

gotentially  offsetting  factors,  the  agency 
as  retained  the  $14  million  figure  as  its 
best  preliminary  estimate  of  the  labor 
costs  that  would  be  imposed  by  the  self- 
service  ban. 

In  total.  FDA  projects  that  the  retail 
sector  would  incur  one-time  costs  of 
about  $11  million  and  annual  costs  of 
about  $52  million.  As  shown  above  in 
Table  2,  the  siun  of  the  one-time  costs 
imposed  on  the  manufactimng  and 
retail  sectors  for  the  initial  provisions 
would  range  from  about  $26  to  $39 
million,  whereas  the  total  annual  costs 
would  be  about  $227  million.  For  these 
provisions,  the  siun  of  these  aimualized 
cme-time  costs  (15  years  at  3  percent 
discoimt  rate)  and  annuaFoperating 
costs  yield  about  $230  million  per  year 
(also  about  $230  million  at  7  percent 
discount  rate). 

4.  Costs  to  Consumers 

a.  Advertising  restrictions. 
Advertising  restrictions  may  impose 
costs  on  society  if  they  disrupt  the 
dissemination  of  relevant  information  to 
consimiers.  According  to  the  Bureau  of 
Economics  of  the  FTC,  the  benefits  of 
advertising  derive  from: 

*  •  •  its  role  in  increasing  the  flow  and 
reducing  the  cost  of  information  to 
consumers  •  •  *  First,  advertising  provides 
information  about  product  characteristics 
that  enables  consumers  to  make  better 
choices  among  available  goods  *  *  * 
Second,  theoretical  arguments  and  empirical 
studies  indicate  that  advertising  increases 
new  entry  and  price  competition  and  hence 
reduces  market  power  and  prices  in  at  least 
some  industries  *  •  •  Third,  advertising 
fecilitates  the  development  of  brand 
reputations.  A  reputation,  in  turn,  gives  a 
firm  an  incentive  to  provide  products  that  are 
of  consistently  high  quality,  that  live  up  to 
claims  that  are  made  for  them,  and  that 
satisfy  consumers.** 

FDA  has  considered  each  of  these 
issues  in  turn.  While  agreeing  that 
certain  forms  of  advertising  offer 
substantial  benefits  to  consiuners,  the 
agency  nevertheless  believes  that  the 
proposed  tobacco  product  advertising 
restrictions  would  impose  few 
significant  societal  costs.  As  discussed 
in  the  preamble  above,  the  proposed 
regulation  does  not  prohibit  factual, 
written  advertising.  Thus,  the  proposed 
nile  would  not  impede  the 
dissemination  of  important  information 
to  consumers.  While  imagery  and 
promotional  activities  may  be  important 
determinants  of  consumer  perceptions 
and  sales,  they  typically  provide  little 
meaningful  information  on  essential 
distinctions  among  competing  tobacco 


products.  The  implications  of  FTC's 
second  point,  which  addresses  the  effect 
of  advertising  restrictions  on  market 
power  and  prices,  is  less  obvious,  as 
various  empirical  studies  have  reached 
confbcting  conclusions.  Nevertheless, 
from  FDA's  perspective,  even  if 
advertising  restrictions  led  to  higher 
prices,  this  result  would  discourage 
tobacco  consiunption  and  thereby 
enhance  the  public  health.  Finally, 
FTC's  third  point,  which  emphasizes 
the  positive  aspects  of  advertising  in 
supporting  brand  reputations,  is  more 
relevant  for  long-lived  items,  such  as 
consumer  durables,  where  purchases  are 
infi^uent  or  personal  experience  is 
inadequate.  Advertising  is  less  likely  to 
play  a  key  role  in  assuring  high  quality 
levels  for  tobacco  products,  where 
consumer  search  costs  are  low  and  a 
brand's  reputation  for  quality  is  tested 
by  consumers  every  day.  For  these 
products,  high  quality  would  remain  a 
prerequisite  of  commercial  success 
irrespective  of  advertising  strategies. 

Otner  analysts  suggest  still  other 
potential  attributes  of  product 
advertising.  For  example,  according  to 
F.M.  Scherer,  author  of  a  widely  read 
text  on  industrial  organization: 

Advertising  is  art,  and  some  of  it  is  good 
art,  with  cultural  or  entertainment  value  in 
its  own  right.  In  addition,  it  can  be  argued 
that  consumers  derive  pleasure  from  the 
image  advertising  imparts  to  products,  above 
and  beyond  the  satisfaction  flowing  in  some 
organic  sense  from  the  physical  attributes  of 
the  products.  There  is  no  simple  case  in  logic 
for  distinguishing  between  the  utility  people 
obtain  from  what  they  think  they  are  getting 
and  what  they  actually  receive.  As  Galbraith 
observed,  "The  New  York  housewife  who 
was  forced  to  do  without  Macy's  advertising 
would  have  a  sense  of  loss  second  only  to 
that  from  doing  without  Macy's."  *" 

Similiarly,  Becker  and  Murphy  have 
argued  that  advertisements  should  be 
considered  "goods"  if  people  are  willing 
to  pay  for  them  and  as  "bads"  if  people 
must  be  paid  to  accept  them."  They 
explain  that,  in  general,  the  more  easily 
the  advertisements  can  be  ignored,  the 
more  likely  it  is  that  the  ads  themselves 
provide  utility  to  consumers. 
Newspaper  and  magazine 
advertisements,  for  example,  must 
provide  positive  consumer  utility  or 
they  would  be  ignored  by  readers.  The 
proposed  rule  would  allow  such 
advertisements  to  continue,  some  in 
their  current  form,  others  in  a  text-only 
format.  (In  fact,  industry  outlays  for 
newspaper  and  magazine 
advertisements  have  dropped 
dramatically  over  the  years,  currently 
constituting  only  about  5  percent  of  the 
industry's  total  advertising  and 
promotion  budget.)  Conversely,  the 


extraordinary  growth  in  industry 
advertising  and  promotion  has  been  in 
areas  that  are  typically  bundled  with 
other  products,  or  placed  in  prominent 
public  settings  that  are  difficult  to 
ignore.  Thus,  there  is  considerable 
question  about  the  contribution  of  these 
programs  to  consumer  utility. 

b.  Consumer  surplus.  Consumer 
surplus  is  a  concept  that  represents  the 
amount  by  which  the  utility  or 
enjoyment  associated  with  a  product 
exceeds  the  price  charged  for  the 
product.  Since  it  reflects  the  difference 
between  the  price  the  consumer  would 
be  willing  to  pay  and  the  actual  market 
price,  it  is  used  by  economists  to 
measure  welfare  losses  imposed  by 
consiuner  product  bans.  However, 
FDA's  proposed  rule  imposes  no  access 
restrictions  on  adults,  who  would  be 
free  to  consume  tobacco  products  if  they 
so  desired.  Thus,  FDA  has  not  included 
any  value  for  lost  consumer  surplus  in 
its  estimate  of  societal  costs. 

c.  Inconvenience.  Some  adult 
consumers  would  be  inconvenienced  by 
the  unavailability  of  cigarette  vending 
machines.  FDA  believes  that  over  time, 
most  smokers  would  adjust  their 
purchasing  patterns  to  reflect  this 
circumstance.  However,  the  agency  has 
not  attempted  to  quantify  the  degree  of 
this  disutility  and  asks  public  comment 
on  its  potential  cost. 

E.  Distribution  and  Transitional  Effects 

The  proposed  regulation  would 
impose  a  variety  of  sector-specific 
distributive  effects.  Those  sectors 
affiliated  with  tobacco  and  tobacco 
products  would  lose  sales  revenues  and 
these  losses  would  grow  over  time.  On 
the  other  hand,  nontobacco  related 
industries  would  gain  sales,  because 
dollars  not  spent  on  tobacco  would  be 
spent  on  other  commodities. 

1.  Tobacco  Industry 

For  its  calculation  of  regulatory 
benefits,  FDA  estimated  that 
implementation  of  the  proposed 
regulation  would  reduce  the  cigarette 
consumption  of  underage  smokers  by 
one-half.  As  discussed  above,  based  on 
data  presented  in  Cummings  et  al.,  FDA 
estimates  that  teenage  smokers  under 
the  age  of  18  consumed  about  318 
million  packs  of  cigarettes  in  1991.  If 
the  proposed  regulation  cuts  these  sales 
by  one-half,  the  resulting  annual  drop  in 
industry  revenue  would  be  $143  million 
(assuming  manufacturer  share  of  50 
percent  of  retail  price,  or  90  cents  per 
pack.)  Moreover,  FDA  has  assumed  that 
at  least  one-half  of  those  500,000 
teenagers  who  would  be  deterred  from 
starting  to  smoke  each  year  would 
refrain  from  smoking  as  adults, 
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increasing  the  niunber  of  adult 
nonsmokers  by  250,000  per  year.  Since 
each  adult  smoker  consumes  about  500 
packs  per  year,  lost  sales  revenues 
would  amoimt  to  an  additional  $113 
million  peryear. 

In  sum,  FDA  estimates  that  annual 
cigarette  revenues  would  decline  slowly 
over  time;  falling  by  $143  million  in  the 
first  year  (while  only  teenagers  are 
affected),  by  $593  miUion  in  the  fifth 
year,  and  by  $1.2  billion  in  the  tenth 
year.  The  U.S.  Bureau  of  the  Census 
reports  the  value  of  1992  cigarette 
shipments  at  $28.8  bilUon.  Thus,  this 
regulation  is  projected  to  reduce 
revenues  from  cigarette  sales  by  only  0.5 
percent  in  the  first  year,  2.1  percent  in 
the  fifth  year,  and  4.0  percent  in  the 
tenth  year  following  implementation. 
While  these  reductions  are  significant, 
the  gradual  phasing  of  the  impacts 
would  significantly  dissipate  any 
associated  economic  disruption.  For 
example,  data  from  a  1992  report  on  the 
contribution  of  the  tobacco  industry  to 
the  U.S.  economy  prepared  by  Price 
Waterhouse  for  the  Tobacco  Institute  ^^ 
implies  that,  over  a  10-year  period,  a  4 
percent  reduction  in  sales  would  result 
in  the  displacement  of  about  1,000  jobs 
annually  among  warehousers, 
manufacturers,  tobacco  growers  and 
wholesalers. 

2.  Vending  Machine  Operators 

The  proposed  regulation  would 
prohibit  all  vending  machine  sales  of 
regulated  tobacco  products.  In  recent 
years,  cigarette  vending  sales  have 
dropped  precipitously,  due  to  numerous 
restrictive  State  and  local  ordinances. 
FDA  does  not  have  a  definitive  estimate 
of  the  intensity  of  this  decline,  but  is 
aware  of  two  industry  surveys  that 
confirm  its  importance.  The  Vending 
Times  48th  Annual  Census  of  the 
Industry  5'  shows  a  6  percent  drop  in 
the  number  of  cigarette  vending 
machines  fix)m  1992  to  1993,  but  a  39 
percent  decline  since  1983.  "The  total 
number  of  packs  sold  reportedly 
dropped  almost  60  percent  over  this 
decade,  from  2.7  billion  to  1.1  billion. 
A  second  survey,  the  "1994  State  of  the 
Industry  Report,"  Automatic 
Merchandiser  (The  Monthly 
Management  Magazine  for  Professional 
Vending  and  OCS  Operators)  ^*  found 
an  even  steeper  recent  decline:  reporting 
that  the  projected  number  of  cigarette 
vending  machines  fell  from  250,425  in 
1992  to  181,755  in  1993.  a  drop  of  over 
27  percent.  That  survey  shows  operator 
revenues  from  cigarettes  falling  from 
$835  million  in  1992  to  $624  million  in 
1993,  dovra  25  percent.  While  the 
impact  of  this  one  product  area  is 
significant  for  the  vending  operators,  the 


report  found  that  this  sector  currently 
generates  about  $18  billion  in  total  sales 
voliune  and  explains  that  "Cigarettes, 
which  have  been  on  the  downslide  for 
several  years,  are  fortimately  only  a 
small  percentage  (3.4  percent  in  1993)  of 
the  total  pie,  thus  the  drop  did  not  hurt 
total  revenues  significantly."  The 
proposed  prohibition  of  vending  sales 
would  require  these  firms  to  develop 
new  markets  to  replace  these  sales 
revenues. 

3.  Advertising  Sector 

In  their  annual  reports  to  the  FTC, 
manufacturers  of  cigarettes  and 
smokeless  tobacco  reported  1993 
advertising  and  promotional/marketing 
expenditures  of  $6.0  billion  and  $119 
million,  respectively.  Approximately 
$1.9  billion  (31  percent)  of  these  outlays 
would  be  significantly  impacted  by  the 
proposed  rule  as  they  are  primarily 
directed  to  consumer  advertising  and 
promotion.  Of  the  remaining  outlays, 
about  $2.6  billion  (43  percent)  go  to 
consumers  as  financial  incentives  to 
induce  further  sales  (e.g.,  coupons, 
cents-off,  buy-one-get  one  bee,  free 
samples),  and  $1.6  billion  (26  percent) 
to  retailers  to  enhance  the  sale  of  their 
product.  The  affect  on  these 
expenditures  would  be  much  more 
modest. 

FDA  cannot  reasonably  forecast  the 
future  marketing  strategies  of  tobacco 
manufacturers,  but  can  foresee  some  fall 
in  the  approximately  $1.0  billion  worth 
of  current  advertising  that  would  be 
affected  by  the  proposed  "text  only" 
requirement.  (The  "text  only" 
restriction  does  not  apply  to 
publications  where  children  comprise 
less  than  15  percent  of  the  readership  or 
are  fewer  than  2  miUion.)  The  impact  of 
these  restrictions  on  the  various 
advertising  media  and  agencies  is 
difficult  to  determine.  For  example,  in 
response  to  Canada's  recently  imposed 
advertising  ban,  that  country's  billboard 
industry  "quickly  replaced  $20  million 
in  lost  cigarette  revenues  with  ads  for 
food,  soap,  toothpaste  and  beer."  »*  "In 
1971,  network  TV  ad  revenue  dropped 
6  percent  without  cigarette  advertising 
*   •   *,  but  by  1972  network  TV*  *   * 
had  recouped  its  ad  base."  ^e  Current 
advertising  revenues  affected  by  the 
restrictions  on  billboard  advertising 
near  schools  and  playgrounds  are  also 
likely  to  be  replaced  by  advertisipg 
revenues  for  other  products. 
Nevertheless,  if  the  tobacco  industry 
were  to  cut  its  advertising  outlays  by 
one-half  of  the  "text  only"  categories, 
this  dollar  figure  amounts  to  less  than 
one-half  of  1  percent  of  the  reported 
$131.3  billion  spent  on  U.S.  media 
advertising  in  1992.'^  FDA  is  also  aware 


that  prohibiting  the  distribution  of 
nontobacco  specialty  items  bearing  the 
name  or  logo  of  tobacco  products  would 
affect  a  substantial  number  of  specialty 
manufacturers.  In  conunents  to  the 
FTC.*«  the  Specialty  Advertising 
Association  International  noted  that  it 
"represents  4,400  firms  that 
manufacture  or  sell  utilitarian  objects 
imprinted  with  advertising  •  •  • 
predominantly  small  businesses."  To 
the  extent  that  these  products  include 
only  a  corporate  name  without  brand 
association,  they  could  remain 
marketable.  However,  it  is  likely  that 
some  of  these  firms  would,  at  least 
initially,  lose  part  of  this  $760  million 
market  and  would  experience  short- 
term  costs  while  exploring  other 
business  options. 

4.  Retail  Outlets 

In  addition  to  incurring  the  direct 
costs  of  compliance  described  above, 
some  retail  establishments  may  receive 
smaller  promotional  allowances 
(slotting  fees)  from  manufacturers, 
following  the  prohibition  of  self-service 
displays  and  advertising  imagery. 
Industry  promotional  allowances  totaled 
about  $1.6  billion  in  1993,  or  $2,600  per 
outlet  if  spread  evenly  among  the 
estimated  600,000  retail  outlets 
currently  selling  tobacco  products  over- 
the-counter.  It  is  likely  that, 
notwithstanding  these  restrictions, 
manufacturers  would  continue  to 
compete  vigorously  for  the  best  display 
space  available,  so  that  few  fees  would 
be  discontinued.  For  example,  a  recent 
Canadian  study  ^^  suggests  that,  "[ijn 
the  absence  of  advertising  and 
promotion  outlets  *   •  •  the  cigarette 
industry  may  be  expected  to  provide 
greater  incentives  to  retailers  to  provide 
more  and  better  shelf  space  for  their 
brands  in  order  to  provide  availability  to 
the  buyer  in  the  store."  In  addition, 
alternative  opportunities  for  point  of 
purchase  (POP)  advertising  have 
climbed  briskly,  as  POP  experts  "cite  in- 
store  advertising  as  the  fastest  growing 
segment  of  the  media  industry."*" 
Nevertheless,  the  agency  is  aware  of  at 
least  one  report  indicating  the  "(l]oss  of 
industry-paid  slotting  fees  to  some  retail 
merchants  because  of  the  removal  of 
self-service  promotional  tobacco 
displays,  racks  and  kiosks."** 

5.  Other  Private  Sectors 

The  Tobacco  Institute's  Price 
Waterhouse  report  "  purports  to 
measure  the  induced  effect  on  the 
national  economy  of  spending  by  the 
tobacco  core  and  supplier  sector 
employees  and  their  families.  It 
calculates  that  induced  or  multiplier 
effects  result  in  2.4  jobs  for  every  1  job 
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in  the  core  and  supplier  sectors 
combined,  and  over  $3  in  compensation 
for  every  $1  in  the  other  two  sectors. 
However,  other  analysts  conclude  that 
such  ratios  should  not  be  used  to  assess 
longer  term  national  economic  impacts, 
because  resources  diverted  from  the 
production  of  tobacco  would  be 
reallocated  to  the  production  of  other 
goods  and  services.  "If  the  focus  is 
longer  term,  involving  a  period  of,  say, 
more  than  two  years,  then  the  induced 
effect  should  not  be  included  in  the 
measiu^  because  money  not  spent  in 
one  industry  would  find  another  outlet 
with  equal  (undistinguishable)  induced 
effects.""  Furthermore,  over  the  long 
term,  regional  impacts  of  the  regulation 
would  be 'similarly  diffused. 

6.  State  Tax  Revenues 

The  proposed  rule  would  decrease 
State  tobacco  tax  revenues  as  fewer 
youths  become  addicted  to  tobacco 
products.  These  excise  tax  losses  would 
increase  as  more  of  these  youths  become 
non-smoking  adults.  According  to  the 
Tobacco  Institute,  State  cigarette  excise 
taxes  totaled  $6.2  biUion  for  the  year 
ending  June  30. 1993.**  Since  State 
excise  taxes  on  other  tobacco  products 
(including  smokeless  tobacco)  were 
$226  million,  FDA  assumes  that  the 
total  State  excise  taxes  on  tobacco 
products  affected  by  this  proposal  are 
about  $6.3  billion  annually.  As 
described  above,  FDA  estimated  that 
compliance  vdth  this  proposal  would 
reduce  cigarette  sales  by  a  gradually 


increasing  rate  over  time,  falling  by  0.5 
percent  in  the  first  year,  2.1  percent  in 
the  fifth  year,  and  4  percent  in  the  tenth 
year.  Thus,  the  proposed  rule  would 
decrease  State  excise  taxes  on  affected 
tobacco  products  by  from  $31  million  in 
the  first  year  to  $252  milhon  in  the 
tenth  year.  Since  tobacco  taxes 
represented  less  than  1  percent  of  total 
State  tax  revenues  in  1992,"  even  the 
estimated  tenth  year  impact  measures 
only  0.03  percent  of  all  State  tax 
revenues.  Nonetheless,  if  necessary. 
State  governments  could  raise  tobacco 
product  excise  rates  to  offset  these 
revenue  losses.  The  issue  is  complex, 
however,  because  a  fiill  evaluation  of 
the  fiscal  consequences  of  this  proposal 
must  consider  a  variety  of  public  health 
impacts.  For  example,  state  Medicaid 
programs  would  benefit  from  reduced 
medical  care  expenditures,  but  they  may 
also  need  to  finance  nursing  home 
expenditiu-es  that  <Simb  with  increased 
life  expectancy. 

F.  Small  Business  Impacts 

The  Regulatory  Flexibility  Act 
requires  agencies  to  determine  whether 
the  effects  of  regulatory  options  would 
impose  a  significant  impact  on  a 
substantial  number  of  small  entities  and 
to  consider  those  options  which  would 
minimize  these  impacts.  Although  most 
manufacturers  of  tobacco  products  are 
large  corporations,  the  distribution  of 
the  product  involves  numerous  small 
enterprises  that  would  be  affected  by  the 


proposed  rule.  For  example,  as 
explained  earlier,  the  proposal  would 
initially  reduce  the  revenues  of  vending 
machine  operators  by  at  least  3.4 
percent  and  almost  three  quarters  of  all 
vending  machine  operators  are  small 
businesses,  having  annual  sales  of  less 
than  $1  million.**  Further,  the  proposed 
rule  would  affect  the  distribution  of 
specialty  items  showing  a  tobacco 
product  logo  or  name.  According  to  the 
Specialty  Advertising  Association 
International,  80  percent  of  the 
manufacturers  and  95  percent  of  the 
distributors  in  this  industry  have  annual 
sales  below  $2  million.  While  the 
market  place  in  which  these  firms 
compete  traditionally  demands  a  quick 
response  to  constantly  shifting  market 
trends,  this  rule  would  have  at  least 
short-term  impacts  on  many  of  these 
firms. 

The  proposed  regulation  would  also 
affect  numerous  retail  establishments, 
primarily  convenience  stores,  but  also 
small  grocery  stores,  small  general 
merchandise  stores  and  small  gasoline 
stations.  Table  4  displays  the  relative 
share  of  the  tobacco  market  for  major 
types  of  tobacco-dispensing  outlets  in 
1987.  As  shown,  food  stores  and  service 
stations  received  almost  75  percent  of 
all  tobacco  sales  revenue  and  tobacco 
products  comprised  5  to  6  percent  of  the 
total  sales  of  many  of  these  -    . 

establishments.  The  great  majority  of 
these  retail  outlets  are  small  businesses. 


Table  4.— Sales  of  Tobacco  Products  as  a  Percentage  of  Total  Sales— 1987 

[Establishments  with  Payroll  Only] 


Establishment  type 


Ay 

Food  Stores „ 

Service  Stations  .' 

Drug  and  Proprietary 

General  Merchandise 

Liquor  Stores ™ „ . .. 

Eating  and  Drinking 

Source:  1987  Census  of  Retail  Trade,  Merchandise  Line  Sales. 
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(%) 

han- 
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dling 
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to- 

bacco 

23,231 

100 

5.0 

1.6 

13,057 

56 

5.0 

4.3 

4,280 

18 

6.5 

4.2 

2.152 

9 

5.1 

4.0 

1.470 

6 

2.1 

0.8 

706 

3 

7.2 

3.8 

182 

1 

2.4 

0.1 

To  illustrate  the  effects  of  this 
proposal  on  a  typical  small  retail  store, 
FDA  separately  estimated  the  likely 
compliance  costs  for  an  average-sized 
convenience  store  that  sells  300 
packages  of  tobacco  products  daily,  of 
which  about  50  might  be  piuchased  by 
young  adults  aged  18  to  26.  Based  on 


^the  cost  assumptions  described  above, 
the  outlet's  first  year  costs  would  total 
about  $320,  with  the  largest  single  cost, 
$285,  the  labor  cost  for  checking 
identification.  For  those  stores  that 
already  verify  the  age  of  young 
customers  of  tobacco  proiducts,  the 
additional  costs  fall  to  $35.  This 


estimate  does  not  account  for  the 
possible  reduction  in  promotional 
allowances,  although  these  allowances 
might  fall  following  a  ban  on  self- 
service  marketing.  Alternatively,  as 
noted  above,  manufacturers  would 
continue  to  compete  for  the  best  shelf 
space  for  their  products,  perhaps  even 
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more  so  if  they  find  that  "text  only" 
advertising  erodes  the  stimulus  effiect  of 
point-of-purchase  advertising.  Thus,  the 
proposed  advertising  restrictions  could 
enhance  the  share  of  the  industry's 
advertising  and  promotion  budget  that 
is  directed  towards  promotional 
allowances  in  retail  outlets. 

G.  Alternatives 

One  alternative  considered  by  the 
agency  was  a  far  more  prescriptive 
monitoring  requirement  for  tobacco 
manufacturers.  Under  this  rule,  each 
manufacturer  of  tobacco  products  would 
have  been  required  to  adopt  a  system  for 
mcHiitoring  the  sales  and  distributions  of 
retail  establishments.  These  monitoring 
systems  were  to:  (1)  Include  signed 
written  agreements  with  each  retailer, 
(2)  contain  adequate  organizational 
structure  and  personnel  to  monitor  the 
labeling,  advertising,  and  sale  of  tobacco 
products  at  each  retail  distribution 
point,  and  (3)  establish,  implement,  and 
maintain  procediures  for  receiving  and 
investigating  reports  regarding  any 
improper  labeling,  advertising,  or 
distribution.  The  additional  costs  for 
this  monitoring  was  estimated  at  about 
$85  million  per  year.  FDA  rejected  this 
alternative,  because  it  decided  that  the 
industry  might  employ  its  resoiut:es 
more  efficiently  if  permitted  to  choose 
among  alternative  compliance  modes.  It 
is  possible,  however,  that  the  industry 
might  implement  certain  features  of  this 
approach  in  order  to  avoid  the  optional 
performance-based  provision  that  would 
become  effective  if  die  "Healthy  People 
2000"  goals  were  not  met. 

A  second  alternative  considered  by 
the  agency  was  to  require  package 
inserts  containing  educational 
information  in  cigarette  and  smokeless 
tobacco  products.  FDA  had  incomplete 
date  to  estimate  the  additional  cost  of 
this  requirement,  but  based  on 
comments  submitted  by  industry  in 
response  to  a  Canadian  proposal, 
preliminarily  projected  one-time  costs 
of  about  $490  million  and  annual 
operating  costs  of  about  $54  million. 
FDA  did  not  select  this  alternative  as 
the  agency  was  not  certain  that  the 
benefits  of  this  provision  would  justify 
the  large  compliance  costs. 

FDA  also  considered  setting  the 
permissible  age  for  purchase  at  19  rather 
than  18,  because  many  18-year-old 
adolescents  are  still  in  high  school, 
where  they  can  easily  purchase  tobacco 
products  for  classmates.  This  alternative 
would  have  added  costs  of  about  $34 
million  annually,  mostly  due  to  lost 
producer  profits.  The  proposed 
regulation  restricts  access  to  regulated 
tobacco  products  for  persons  under  the 
age  of  18,  because  most  adult  smokers 


have  already  become  regular  smokers  by 
the  age  of  18,  and  because  that  age  limit 
is  already  consistent  with  most  State 
and  local  laws. 

The  agency  also  considered  restricting 
rather  than  prohibiting  sales  from 
vending  machines.  However,  as  stated 
in  the  preamble  above,  studies  indicated 
that  measures  such  as  placing  locks  on 
vending  machines  or  restricting  their 
placement  failed  to  prevent  yoimg 
people  from  purchasing  cigarettes  from 
vending  machines. 
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List  of  Subjects 

2lCFRTart801 

Labeling,  Medical  devices.  Reporting 
and  recordkeeping  requirements^ 

21  CFR  Part  803 

Imports,  Medical  devices,  Reporting 
and  recordkeeping  requirements. 

21  CFR  Part  804 

Imports,  Medical  devices,  Reporting 
and  recordkeeping  requirements. 


21  CFR  Part  897 

Cigarettes,  Smokeless  tobacco. 
Labeling,  Advertising,  Sale  and 
Distribution,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  parts  801. 803,  and  804  be 
amended  and  that  a  new  part  897  be 
added  as  follows: 

Note:  The  part  number  for  part  897  as 
proposed  at  60  FR  32417  will  be  changed  by 
the  agency  in  a  fiitiu^  issue  of  the  Federal 
Register, 

PART  801— LABELING 

1.  The  authority  citation  for  21  CFR 
part  801  continues  to  read  as  follows: 

Authority:  Sees.  201,  301,  501,  502,  507, 
519,  520,  701,  704  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  321,  331,  351, 
352,  357,  360i,  360j,  371,  374). 

2.  Section  801.61  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  801 .61    Statement  of  identity. 

***** 

(d)  This  provision  does  not  apply  to 
cigarettes  or  to  smokeless  tobacco 
products  as  defined  in  part  897  of  this 
chapter. 

PART  803— MEDICAL  DEVICE 
REPORTING 

3.  The  authority  citation  for  21  CFR 
part  803  continues  to  read  as  follows: 

Authority:  Sees.  502.  510,  519.  701,  704  of 
the  Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  352,  360,  360i,  371,  374). 

4.  Section  803.1  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  803.1    Scope. 

*        *         »        *         « 

(d)  This  part  does  not  apply  to 
cigarettes  or  to  smokeless  tobacco 
products  as  defined  in  ^rt  897  of  this 
chapter. 

PART  804— MEDICAL  DEVICE 
DISTRIBUTOR  REPORTING 

5.  The  authority  citation  for  21  CFR 
part  804  continues  to  read  as  follows: 

Authority:  Sees.  502,  510,  519.  520,  701, 
704  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  352,  360,  360i.  360),  371,  374. 

6.  Section  804.1  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

S  804.1    Scope. 
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(c)  This  part  does  not  apply  to 
distributors  of  cigarettes  or  smokeless 
tobacco  products  as  defined  in  part  897 
of  this  chapter. 

7.  New  part  897  is  added  to  read  as 
follows: 

PART  897— dGARETTES  AND 
SMOKELESS  TOBACCO  PRODUCTS 

Subpart  A— Oenarai  Provisions 

897.1  Scope. 

897.2  Purpose. 

897.3  Definitions 

Subpart  B— Sale  and  Distribution  to 
Persons  Under  18  Years  of  Age 

897.10    General  responsibilities  of 

manufacturers,  distributors,  and 

retailers. 
897.12    Additional  responsibilities  of 

manufacturers. 
897.14    Additional  responsibilities  of 

retailers. 
897.16    Conditions  of  manufacture,  sale,  and 

distribution. 

Subpart  C— Lat>els  and  Educational 
Programs 

897.24    Established  names  for  cigarettes  and 
smokeless  tobacco  products. 

897.29  Educational  programs  concerning 
cigarettes  and  smokeless  tobacco 
products. 

Subpart  D— Labeling  and  Advertising 

897.30  Scope  of  permissible  forms  of 
labeling  and  advertising. 

897.32    Format  and  content  requirements  for 

labeling  and  advertising. 
897.34    Sale  and  distribution  of  non-tobacco 

items  and  services,  contests  and  games  of 

chance  and  sponsorship  of  events. 
897.36.    False  or  misleading  labeling  and 

advertising. 

Subpart  E — Miscellaneous  Requirements 

897.40    Records  and  reports. 

897.42    Preemption  of  State  and  local 

requirements  and  requests  for  advisory 

opinions. 
897.44    Additional  regulatory  measures. 

Authority:  Sees.  502.  510.  520,  701,  704  of 
the  Federal  Food,  Drug  and  Cosmetic  Act  (21 
U.S.C.  352,  360t  360j,  371,  374). 

Subpart  A — General  Provisions 
§897.1    Scope. 

(a)  This  part  is  intended  to  estabUsh 
the  conditions  imder  which  cigarettes 
and  smokeless  tobacco  products  that 
contain  or  deliver  nicotine,  because  of 
their  potential  for  harmful  effect,  shall 
be  sold,  distributed,  or  used  imder  the 
restricted  device  provisions  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 

(b)  References  in  this  part  to 
regulatory  sections  of  the  Code  of 
Federal  Regulations  are  to  chapter  I  of 
Title  21,  unless  othenvise  noted. 


i897..2    Purpose. 

The  purpose  of  this  part  is  to  establish 
conditions  for  the  sale,  distribution,  and 
use  of  cigarettes  and  smokeless  tobacco 
products  in  order  to: 

(a)  Reduce  the  niunber  of  people 
under  18  years  of  age  who  become 
addicted  to  nicotine,  thus  avoiding  the 
life-threatening  consequences  associated 
with  tobacco  use;  and 

(b)  Provide  important  information 
regarding  the  use  of  these  products  to 
users  and  potential  users. 

§897.3    Deflnitlons.' 

(a)  Cigarette  means  any  product 
(including  components,  accessories,  or 
parts)  which  contains  or  delivers 
nicotine,  is  intended  to  be  burned  imder 
ordinary  conditions  of  use,  and  consists 
of: 

(1)  Any  roll  of  tobacco  urapped  in 
paper  or  in  any  substance  not 
containing  tobacco: 

(2)  Any  roll  of  tobacco  wrapped  in 
any  substance  containing  tobacco 
which,  because  of  its  appearance,  the 
type  of  tobacco  used  in  the  filler,  or  its 
packaging  and  labeling,  is  likely  to  be 
offered  to,  or  purchased  by,  consumers 
as  a  cigarette  described  in  paragraph 
(a)(1)  of  this  section;  or 

(3)  Any  roll  of  tobacco  wrapped  in 
leaf  tobacco  or  any  substance  containing 
tobacco  (other  than  any  roll  of  tobacco 
described  by  paragraphs  (a)(1)  or  (a)(2) 
of  this  section)  and  as  to  which  1,000 
units  weigh  not  more  than  3  pounds. 

(b)  Cigarett  tobacco  means  any  loose 
tobacco  that  contains  or  delivers 
nicotine  and  is  intended  for  use  by 
consumers  in  a  cigarette.  Unless 
otherwise  stated,  the  requirements 
pertaining  to  cigarettes  shall  also  apply 
to  cigarette  tobacco. 

(c)  Distributor  means  any  person  who 
furthers  the  marketing  of  cigarettes  or 
smokeless  tobacco  products,  whether 
domestic  or  imported,  at  any  point  from 
the  original  place  of  manufacture  to  the 
person  who  makes  final  delivery  or  sale 
to  the  ultimate  user,  but  who  does  not 
repackage  or  otherwise  change  the 
container,  wrapper,  or  labeling  of  the 
cigarettes  or  smokeless  tobacco 
products,  or  the  package  of  the 
cigarettes  or  smokeless  tobacco 
products. 

(d)  Manufacturer  means  any  person, 
including  any  repacker  and/or  relabeler, 
who  manufactiu^s,  fabricates, 
assembles,  processes,  or  labels  a 
finished  cigarette  or  smokeless  tobacco 
product.  The  term  does  not  include  any 
person  who  only  distributes  finished 
cigarettes  or  smokeless  tobacco 
products. 

(e)  Nicotine  means  the  chemical 
substance  named  3-(l-Methyl-2- 


pyrroUdinyl)  pyridine  or  C10H14N2, 
including  any  sah  or  complex  of 
nicotine. 

(f)  Package  means  a  pack,  box,  carton, 
or  container  of  any  kind  in  which 
cigarettes  or  smokeless  tobacco  products 
are  offered  for  sale,  sold,  or  otherwise 
distributed  to  consumers. 

(g)  Point  of  sale  means  any  location  at 
which  a  consumer  can  purchase  or 
otherwise  obtain  cigarettes  or  smokeless 
tobacco  products  for  personal 
consumption. 

(h)  Retailer  means  any  person  who 
sells  or  distributes  cigarettes  or 
smokeless  tobacco  products  to 
individuals  for  personal  consimiption. 

(i)  Smokeless  tobacco  means  any  cut, 
ground,  powdered,  or  leaf  tobacco  that 
contains  or  delivers  nicotine  and  that  is 
intended  to  be  placed  in  the  oral  cavity. 

Subpart  B— Sale  and  Distribution  to 
Persons  Under  18  Years  of  Age 

§  897.1 0    General  responsibilities  of 
ntanufacturers,  distributors,  and  retailers. 

Each  manufacturer,  distributor,  and 
retailer  is  responsible  for  ensuring  that 
the  cigarettes  or  smokeless  tobacco 
products  it  manufactures,  labels, 
advertises,  packages,  distributes,  sells, 
or  otherwise  holds  for  sale  comply  with 
all  applicable  requirements  under  this 
part. 

§  897. 1 2    Additional  responsibilities  of 
manufacturers. 

In  addition  to  the  other 
responsibilities  under  this  part,  each 
manufacturer  shall: 

(a)  Remove,  from  each  point  of  sale, 
all  self-service  displays,  advertising, 
labeling,  and  other  manufacturer- 
supplied  or  manufacturer-owned  items 
that  do  not  comply  with  the 
requirements  imder  this  part; 

(b)  Through  its  representatives,  when 
they  visit  any  point  of  sale  in  their 
normal  course  of  business,  visually 
inspect  and  ensure  that  the  products  are 
labeled,  advertised,  and  distributed  in 
accordance  with  this  part. 

§  897.1 4    Additional  responsibilities  of 
retailers. 

In  addition  to  the  other  requirements 
under  this  part,  each  retailer  is 
responsible  for  ensuring  that  all  sales  of 
cigarettes  or  smokeless  tobacco  products 
to  any  person  (other  than  a  distributor 
or  retailer)  comply  with  the  following 
requirements: 

(a)  The  retailer  or  an  employee  of  the 
retailer  shall  verify  by  means  of 
photographic  identification  containing 
the  bearer's  date  of  birth  that  no  person 
purchasing  or  intending  to  purchase  the 
product  is  yoimger  than  18  years  of  age; 
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(b)  The  cigarette  or  smokeless  tobacco 
product  shall  be  provided  to  the  person 
purchasing  the  product  by  the  retailer  or 
by  an  employee  of  the  retailer,  without 
the  assistance  of  any  electronic  or 
mechanical  device  (such  as  a  vending 
machine  or  remove-operated  machine); 
and 

(c)  The  retailer  or  an  employee  of  the 
retailer  shall  not  break  or  otherwise 
open  any  cigarette  package  or  smokeless 
tobacco  product  to  sell  or  distribute 
individual  cigarettes  or  number  of 
cigarettes  or  any  quantity  of  cigarette 
tobacco  or  of  a  smokeless  tobacco 
product  that  is  smaller  than  the  quantity 
in  the  unopened  product. 

f  8Qf7.1 6    Conditions  of  manufacture,  sale, 
and  distribution. 

(a)  Restriction  on  product  names.  A 
manufacturer  may  not  use  a  trade  or 
brand  name  of  a  nontobacco  product  as 
the  trade  or  brand  name  for  a  cigarette 
or  smokeless  tobacco  product,  except  for 
tobacco  products  on  which  a  trade  or 
brand  name  of  a  nontobacco  product 
was  in  use  on  January  1, 1995. 

(b)  Minimum  cigarette  package  size. 
No  manufacturer,  distributor,  or  retailer 
shall  sell  or  cause  to  be  sold,  distribute 
or  cause  to  be  distributed,  any  cigarette 
package  that  contains  fewer  than  20 
cigarettes. 

(c)  Vending  machines,  self-service 
displays,  mail-order  sales,  and  other 
"impersonal"  modes  of  sale.  Cigarettes 
and  smokeless  tobacco  products  may  be 
sold  only  in  a  direct,  face-to-face 
exchange  between  the  retailer  and  the 
consimier.  Examples  of  methods  of  sale 
that  are  not  permitted  include,  but  are 
not  limited,  vending  machines,  self- 
service  displays,  mail-order  sales,  and 
mail-order  redemption  of  coupons. 

(d)  Free  samples.  Manufacturers, 
distributors,  and  retailers  may  not 
distribute  or  cause  to  be  distributed  any 
free  samples  of  cigarettes  or  smokeless 
tobacco  products. 

Subpart  C — Labels  and  Educational 
Programs 

1 897.24    Established  names  for  cigarettes 
and  smokeless  tobacco  products. 

Each  cigarette  or  smokeless  tobacco 
product  package,  carton,  box,  or 
container  of  any  kind  that  is  offered  for 
sale,  sold,  or  otherwise  distributed  shall 
bear  the  following  established  name: 
"Cigarettes",  "Cigarette  Tobacco", 
"Loose  Leaf  Chewing  Tobacco",  "Plug 
Chewing  tobacco",  "Twist  Chewing 
Tobacco",  "Moist  Snuff',  or  "Dry 
Snuff,  whichever  name  is  appropriate. 


S  897^    Educational  programs  concerning 
cigamttas  and  amokatess  tobacco 
products. 

(a)  Each  manufacturer  shall  establish 
and  maintain  an  effective  national 
public  educational  program  to 
discourage  persons  under  18  years  of 
age  from  using  cigarettes  and  smokeless 
tobacco  products.  The  major  portion  of 
this  program  must  appear  on  television. 

(bj  Each  manufacturer  shall  allocate 
an  amount  for  the  educational  program 
that  is  proportionate  to  its  share  of  the 
total  advertising  and^  promotional 
expenditures  for  th^  most  recent  year 
reported  by  all  manufacturers  to  the 
Federal  Trade  Commission  purauant  to 
the  Federal  Cigarette  Labeling  and 
Advertising  Act  or  the  Comprehensive 
Smokeless  Tobacco  Health  Education 
Act.  The  Total  amount  to  be  spent  shall 
be  $150,000,000  per  year. 

Subpart  D — Labeling  and  Advertising 

$  897.30    Scope  of  permissible  forms  of 
labeling  and  advertising. 

>    (a)  This  subpart  does  not  apply  to 
cigarette  or  smokeless  tobacco  product 
package  labels.  A  manufacturer, 
distributor,  or  retailer  may  distribute  or 
cause  to  be  distributed: 

(1)  Advertising  which  bears  the 
cigarette  or  smokeless  tobacco  product 
brand  name  (alone  or  in  conjimction 
with  any  other  word)  or  any  other 
indicia  of  tobacco  product  identification 
only  in  newspapers;  in  magazines;  in 
periodicals  or  other  publications 
(whether  periodic  or  limited 
distribution);  on  billboards,  posters,  an 
placards  in  accordance  with  paragraph 
(b)  of  this  section;  and  in  nonpoint  of 
sale  promotional  material  (including 
direct  mail);  and 

(2)  Labeling  which  bears  the  cigarette 
or  smokeless  tobacco  product  brand 
name  (alone  or  in  conjimction  with  any 
other  word)  or  any  other  indicia  of 
tobacco  product  identification  only  in 
point  of  sale  promotional  material; 
audio  and/or  video  formats  delivered  at 
a  point  of  sale;  and  on  entries  and  teams 
in  sponsored  events. 

(b)  No  outdoor  advertising,  including 
but  not  limited  to  billboards,  posters,  or 
placards,  may  be  placed  within  1,000 
feet  of  any  playground,  elementary 
school  or  secondary  school. 

§  897.32    Fomnat  and  content  requirements 
for  labeling  and  advertising.  ^ 

(a)  Each  manufacturer,  distributor, 
and  retailer  advertising  or  causing  to  be 
advertised,  disseminating  or  causing  to 
be  disseminated,  labeUng  and 
advertising  permitted  imder  §  897.30 
shall  use  only  black  text  on  a  white 
background.  This  section  shall  not 
apply  to  advertising  appearing  in  adult 


newspapers,  magazines,  periodicals,  or 
other  publications  (whether  periodic  or 
limited  distribution).  For  the  purposes 
of  this  section,  an  adult  newspaper, 
magazine,  periodical,  or  pubUcation,  as 
measiued  by  competent  and  reliable 
survey  evidence,  is  any  newspaper, 
magazine,  periodical,  or  publication: 

(1)  Whose  readera  aged  18  years  or 
older  constitute  85  percent  or  more  of 
the  total  readership,  and 

(2)  That  is  read  by  fewer  than  2 
million  persons  under  age  18. 

(b)  Each  manufacturer,  distributor, 
and  retailer  advertising  or  causing  to  be 
advertised,  disseminating  or  causing  to 
be  disseminated,  advertising,  but  not 
labeUng,  permitted  under  §  897.30(a), 
shall  include,  as  provided  in  section  502 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act,  the  product's  established  name  and 
a  statement  of  its  intended  use  as 
follows:  "Cigarettes — A  Nicotine- 
DeUvery  Device",  "Cigarette  Tobacco — 
A  Nicotine-Delivery  Device",  or  "Loose 
Leaf  Chewing  Tobacco",  "Plug  Chewing 
Tobacco",  "Twist  Chewing  Tobacco", 
"Moist  Snuff  or  "Dry  Snuff, 
whichever  is  appropriate  for  the 
product,  followed  by  the  words  "A 
Nicotine-Delivery  Device". 

(c)  Each  manufacturer,  distributor, 
and  retailer  of  cigarettes  shall  include, 
in  all  advertising,  but  not  labeling, 
permitted  under  §  897.30(a),  a  brief 
statement,  such  as  the  one  specified 
below,  printed  in  black  text  on  a  white 
background: 

About  one  out  of  three  kids  who 
become  smokers  will  die  from  their 
smoking. 

(d)  The  statement  required  undej 
paragraph  (c)  of  this  section  shall  be 
readable,  clear,  conspicuous,  prominent, 
and  contiguous  to  the  Surgeon  General's 
warning. 

§  897.34    Sale  and  distribution  of  non- 
tobacco items  and  services,  contests  and 
games  of  chance  and  sponsorship  of 
events. 

(a)  No  manufacturer,  distributor,  or 
retailer  shall  market,  license,  distribute, 
sell,  or  cause  to  be  marketed,  licensed, 
distributed,  or  sold  any  item  or  service 
(other  than  cigarettes  or  smokeless 
tobacco  products),  which  bears  the 

*  brand  name  (alone  or  in  conjunction 
with  any  other  word),  logo,  symbol, 
motto,  selling  message,  recognizable 
color  or  pattern  of  colors,  or  any  other 
indicia  of  product  identification  similar 
or  identifiable  to  those  used  for 
cigarettes  or  smokeless  tobacco 
products. 

(b)  No  manufactiuer,  distributor,  or 
retailer  shall  offer  or  cause  to  be  offered 
any  gift  or  item,  or  the  right  to 
participate  in  any  contest,  lottery,  or 
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game  of  chance  to  any  person 
purchasing  cigarettes  or  smokeless 
tobacco  products  in  consideration  of  the 
piux:hase  thereof,  or  to  any  person  in 
consideration  of  furnishing  evidence, 
such  as  credits,  proofs-of-purchase,  or 
coupons,  of  such  a  purchase. 

(cj  No  manufacturer,  distributor,  or 
retailer  shall  sponsor  or  cause  to  be 
sponsored  any  athletic,  musical,  artistic 
cr  other  social  or  cultural  event,  in  the 
brand  name,  logo,  motto,  selling 
message,  recognizable  color  or  pattern  of 
colors,  or  any  other  indicia  of  product 
identification  similar  or  identical  to 
those  used  for  cigarettes  or  smokeless 
tobacco  products.  A  manufacturer, 
distributor,  or  retailer  may  sponsor  or 
cause  to  be  sponsored  any  aUiletic, 
musical,  artistic  or  other  social  or 
cultural  event  in  the  name  of  the 
corporation  which  manufactures  the 
tobacco  product,  provided  that  both  the 
registered  corporate  name  and  the 
corporation  were  in  existence  prior  to 
January  1, 1995. 

§  897.36    False  or  misleading  labeling  and 
advertising. 

Labeling  or  advertising  of  any 
cigarette  or  smokeless  tobacco  product 
is  false  or  misleading  if  the  labeling  or 
advertising  contains  any  express  or 
implied  false,  deceptive,  or  misleading 
statement,  omits  important  information, 
lacks  fair  balance,  or  lacks  substantial 
evidence  to  support  any  claims  made  for 
the  product. 

Subpart  E — Miscellaneous 
Requirements 

§  897.40    Records  and  reports. 

(a)  Each  manufactiu«r  shall,  on  an 
annual  basis,  submit: 

(1)  Copies  of  all  labels,  except  that  a 
manufacturer  may  submit  a 
representative  sample  of  such  labels  if 
the  labels  will  be  similar  for  multiple 
packages  or  products;  and 

(2)  Copies  of  all  labeling  and  a 
representative  sampling  of  advertising. 

(b)  The  manufacturer  shall  send  this 
information  to  the  Document  and 
Records  Section,  12420  Parklawn  Dr., 
Rockville,  MD  20852.  The  information 


should  be  plainly  marked  as  "Labels", 
or  "Labeling  and  Advertising", 
whichever  is  appropriate. 

(c)  Manufactiirers,  distributora,  and 
retailers  shall,  upon  the  presentation  by 
an  FDA  representative  of  official 
credentials,  make  all  records  and  other 
information  collected  under  this  part 
and  all  records  and  other  information 
related  to  the  events  and  persons 
identified  in  such  records  available  to 
the  FDA  representative  for  purposes  of 
inspection,  review,  copying,  or  any 
other  use  related  to  the  enforcement  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  and  this  part. 

§897.42  Preemption  of  State  and  local 
requirements  and  requests  for  advisory 
opinions. 

(a)  General.  In  addition  to  the 
requirements  imposed  imder  this  part, 
manufacturers,  distributors,  and 
retailers  shall  comply  with  any  more 
stringent  State  or  local  requirements 
relating  to  the  sale,  distribution, 
labeling,  advertising,  or  use  of  cigarettes 
and  smokeless  tobacco  products, 
provided  that  those  State  or  local 
requirements  do  not  conflict  with  the 
requirements  under  this  part.  These 
more  stringent  State  or  local 
requirements  are  not  preempted  under 
section  521(a)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  360k(a)). 

(b)  Requests  for  advisory  opinions.  (1) 
Any  State  or  political  subdivision  of  a 
State  may  request  an  advisory  opinion 
from  the  Food  and  Drug  Administration 
with  respect  to  the  preemptive  effect  of 
this  part  on  any  particular  State  or  local 
requirement.  The  request  for  an 
advisory  opinion  should  comply  with 
the  requirements  at  §  10.85  of  this 
chapter.  The  agency  may,  in  its 
discretion  &nd  after  consulting  the  State 
or  political  subdivision,  treat  a  request 
for  an  advisory  opinion  as  an 
appUcation  for  exemption  frY>m 
preemption  under  §  808.20  of  this 
chapter. 

(2)  The  Commissioner,  on  his  or  her 
own  initiative,  may  issue  an  advisory 
opinion  relating  to  a  State  or  local 
requirement  if  he  or  she  finds  that: 


(i)  Section  521(a)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  does  not 
preempt  a  State  or  local  requirement  for 
which  an  application  for  exemption 
from  preemption  has  been  submitted 
under  §  808.20  of  this  chapter  because 
the  State  or  local  requirement  is  equal 
to  or  substantially  equivalent  to  a 
requirement  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  is  not  a 
requirement  within  the  meaning  of 
section  521(a)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act,  or  is  more  stringent 
than  and  does  not  conflict  with  the 
requirements  under  this  part,  or 

(ii)  Issuance  of  an  advisory  opinion  is 
in  the  public  interest. 

S  897.44    Additional  regulatory  measures. 

Seven  years  after  the  publication  date 
of  any  final  rule  based  on  the  proposed 
rule  published  in  the  Federal  Register 
on  (date  of  publication  of  the  final  rule), 
if  the  percentage  of  people  under  the  age 
of  18  years  who  smoke  cigarettes  has  not 
decreased  by  50  percent  since  1994  (as 
determined  by  an  objective, 
scientifically  valid,  and  generally 
accepted  program),  and/or  if  the 
percentage  of  males  under  the  age  of  18 
years  who  use  smokeless  tobacco 
products  has  not  decreased  by  50 
percent  since  1994  (as  determined  by  an 
objective,  scientifically  valid,  and 
generally  accepted  program),  and  the 
percentage  of  females  under  the  age  of 
18  years  who  use  smokeless  tobacco 
products  has  increased  since  1994  (as 
determined  by  an  objective, 
scientifically  valid,  and  generally 
accepted  program),  then  the  agency 
shall  take  additional  measures  to  help 
achieve  the  reduction  in  the  use  of 
tobacco  products  by  children  and 
adolescents  described  above. 

Dated:  August  9, 1995. 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 
[PR  Doc.  95-20051  Filed  8-10-95;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DocKetNo.95N-0253J] 

Anaiysis  Regarding  The  Food  and 
Drug  Administration's  Jurisdiction 
Over  Nicotine-Containing  Cigarettes 
and  Smoiteless  Tobacco  Products 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  analysis  regarding 

agency  jurisdiction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
document  entitled  "Nicotine  In 
Cigarettes  And  Smokeless  Tobacco 
Products  Is  A  Drug  And  These  Products 
Are  Nicotine  Delivery  Devices  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act,"  and  annoimcing  the  availability  of 
appendices  to  this  document.  FDA  has 
conducted  an  extensive  investigation 
and  has  engaged  in  comprehensive 
analysis  regarding  the  agency's 
jiuisdiction  over  nicotine-containing 
cigarettes  and  smokeless  tobacco 
products.  The  results  of  that  inquiry  and 
analysis  support  a  finding  at  this  time 
that  nicotine  in  cigarettes  and  smokeless 


tobacco  is  a  drug,  and  that  these 
products  are  drug  delivery  devices 
within  the  meaning  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act.  Nonetheless, 
because  the  agency  recognizes  the 
unique  importance  of  the  jurisdictional 
issue  as  well  as  the  factual  justification 
for  any  proposed  rule  in  this  area,  the 
agency  invites  comment  on  these 
matters.  Comments  submitted  will 
receive  full  and  serious  consideration. 
DATES:  Written  comments  by  November 
9, 1995. 

ADDRESSES:  "Nicotine  In  Qgarettes  And 
Smokeless  Tobacco  Products  Is  A  Drug 
And  These  Products  Are  Nicotine 
Delivery  Devices  Under  the  Federal 
Food,  Drug,  and  Cosmetic  Act"  and  its 
appendices  may  be  purchased  from 
Superintendent  of  l5ocuments,  U.S. 
Government  Printing  Office  (GPO), 
Washington,  DC  20402,  202-783-3238. 
"Nicotine  In  Cigarettes  And  Smokeless 
Tobacco  Products  Is  A  Drug  And  These 
Products  Are  Nicotine  Delivery  Devices 
Under  the  Federal  Food,  Drug,  and 
Cosmetic  Act"  and  its  appendices  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklavm  Dr., 
Rockville,  MD  20857,  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 


FOR  FURTHER  INFORMATION  CONTACT: 
Philip  L.  Chao,  Office  of  PoUcy  (HF-23), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-3380 

SUPPLEMENTARY  INFORMATION:  The 
appendices  referred  to  in  the  document 
entitled  "Nicotine  In  Cigarettes  And 
Smokeless  Tobacco  Products  Is  A  Drug 
And  These  Products  Are  Nicotine 
Delivery  Devices  Under  the  Federal 
Food,  l5rug,  and  Cosmetic  Act"  are 
available  from  GPO  (address  above). 

Elsewhere  in  this  issue  of  the  Federal 
Register,  the  agency  is  pubfishing  a 
proposed  regidation  of  nicotine- 
containing  cigarettes  and  smokeless 
tobacco  products.  The  agency 
recognizes  the  imique  importance  of  the 
jurisdictional  issue  underlying  this 
regulation  as  well  as  the  factual 
justification  for  any  proposed  rule  in 
this  area.  The  agency  invites  comments 
on  these  matters.  Comments  submitted  . 
will  receive  full  and  serious 
consideration. 

The  text  of  "Nicotine  In  Cigarettes 
And  Smokeless  Tobacco  Products  Is  A 
Drug  And  These  Products  Are  Nicotine 
Delivery  Devices  Under  the  Federal 
Food,  Drug,  and  Cosmetic  Act"  follows: 

BtLima  CODE  416(M)1-f 
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PREFACE 


The  Food  and  Drug  Administration  (FDA)  has  conducted  an  extensive  investigation 
and  has  engaged  in  comprehensive  legal  analysis  regarding  the  agency's  jurisdiction  over 
nicotine-containing  cigarettes  and  smokeless  tobacco  products.  The  results  of  that  inquiry 
and  analysis  support  a  finding  at  this  time  that  nicotine  in  cigarettes  and  smokeless  tobacco 
products  is  a  drug,  and  that  these  products  are  drug  delivery  devices  within  the  meaning  of  the 
Food,  Drug,  and  Cosmetic  Act.  Nonetheless,  because  the  agency  recognizes  the  unique 
importance  of  the  jurisdictional  issue  as  well  as  the  factual  justification  for  any  proposed  rule 
in  this  area,  the  agency  invites  comment  on  these  matters.  Comments  submitted  will  receive 
fiill  and  serious  consideration. 

Elsewhere  in  the  same  issue  of  the  Federal  Register  in  which  this  document  is 
published,  the  agency  is  issvring  a  proposed  regulation  of  nicotine-containing  cigarettes  and 
smokeless  tobacco  products  under  the  restricted  device  provisions  of  the  Act.  Comments 
should  be  sent  to  FDA's  Dockets  Management  Branch  and  identified  with  the  docket  number 
95N-0253J.  Comments  should  be  submitted  by  the  date  identified  in  the  Federal  Register. 

Traditionally,  the  FDA  has  initiated  enforcement  actions  in  cases  vfhcK  the  agency 
determines  that  a  product  is  a  drug  or  a  delivery  device.  Because  the  agency  has  elected  to 
embark  on  this  initiative  through  rulemaking,  no  enforcement  action  will  be  brought  pending 
completion  of  that  process. 
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INTRODUCTION 

Part  One  of  this  dociunent  (Legal  Analysis  of  Jurisdiction  over  Tobacco  Products) 
consists  of  three  main  sections.  Section  I  demonstrates  that  nicotine's  addictive  and  other 
pharmacological  properties  are  effects  on  the  "structure  or  any  function  of  the  body"  within 
the  meaning  of  the  Act's  definition  of  a  drug.  Sectioh  D  demonstrates  that  tobacco 
manufacturers  intend  their  products  to  have  these  effects  within  the  meaning  of  the  Act 
because:  these  effects  are  widely  known  and  foreseeable  to  the  industry;  most  consumers  use 
tobacco  products  to  obtain  these  effects;  and  tobacco  manufacturers  understand  that 
consumers  use  tobacco  products  to  obtain  nicotine's  pharmacologic  effects  and  design  their 
products  to  be  used  for  these  effects.  Section  III  explains  why  regulation  of  cigarettes  and 
smokeless  tobacco  products  as  devices  is  most  appropriate  at  this  time. 

Part  Two  of  this  document  (Findings)  consists  of  two  main  sections.  Section  I 
presents  the  scientific  evidence  of  nicotine's  addictive  and  other  pharmacological  effects. 
This  section  also  explains  how  marketed  tobacco  products  deliver  pharmacologically  active 
doses  of  nicotine,  and  how  consumers  use  these  products  to  obtain  various  drug  effects. 
Section  II  describes  the  statements,  extensive  research,  and  other  actions  by  tobacco 
manufacturers  regarding  nicotine's  pharmacological  effects.  This  section  identifies  the 
industry's  numerous  acknowledgments  that  nicotine  in  tobacco  acts  as  a  drug  and  is  addictive, 
and  the  industry's  extensive  research  on  nicotine's  drug  effects  on  the  body.  Section  II  also 
describes  the  considerable  industry  research  on  supplying  sufficient  nicotine  to  provide 
"satisfaction,"  determining  the  minimum  and  maximum  dose  of  nicotine  required  by 
consumers,  and  assessing  how  consumers  "compensate"  to  achieve  an  adequate  dose  of 


VI 


Federal  Register  /  Vol.  60,  No.  155  /  Friday,  August  11,  1995  /  Notices 


41461 


nicotine. 

Section  II  provides  further  evidence  that  manufacturers  intend  to  market  these 
products  for  their  pharmacological  effects,  including  explanations  of  the  industry's:  product 
development  research  to  ensure  that  their  products  deliver  doses  of  nicotine  adequate  to 
achieve  phannacological  effects;  manipulation  and  control  of  nicotine  in  marketed  products; 
development  of  nicotine  substitutes  and  alternative  products  that  provide  nicotine's  drug 
effects;  knowledge  that  nicotine's  sensory  effects  are  secondary  to  its  pharmacological  effects; 
and  failure  to  remove  nicotine  from  tobacco  despite  the  available  technology'  to  do  so. 

Part  Three  of  this  document  (Regulatory  Objectives)  summarizes  FDA's  objectives  in 
rSgulating  cigarettes  and  smokeless  tobacco  products.  This  section  explains  why,  despite  the 
significant  public  health  problem  caused  by  cigarettes  and  smokeless  tobacco  products,  it 
would  notbe  appropriate  to  remove  them  from  the  market  because  approximately  40  millicm 
Americans  are  addicted  to  these  products.  The  section  summarizes  the  evidence  that  almost 
all  tobacco  use  begins  during  childhood  or  adolescence,  and  that  the  prevalence  of  tobacco 
use  by  .children  and  adolescents  is  increasing.  Therefore,  the  goal  of  FDA's  regulatory  action 
will  be  to  reduce  tobacco  use  by  children  and  teenagers  and  prevent  future  generations  from 
becoming  addicted  to  nicotine-containing  tobacco  products. 


Vll 
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INTRODUCTION  AND  SUMMARY 

FDA  has  jurisdiction  over  consumer  products,  including  foods,  drugs,  medical 
devices,  biologies,  and  cosmetics,  under  the  Federal  Food,  Drug,  and  Cosmetic  Act  (FDCA  or 
the  Act),  21  U.iS.C.  §§  301-394,  a  statute  enacted  to  "safeguard  the  public  health"  and  to 
"protect  consumer  welfare."  H.R.  Rep.  No.  2139, 75th  Cong.  3d  Sess.  1-2  (1938). 

The  Act  defines  "drug"  and  "device"  in  a  parallel  manner.  The  term  "drug"  is 
defined,  in  relevant  part,  as  an  article  "intended  for  use  in  the  diagnosis,  cure,  mitigation, 
treatment  or  prevention  of  disease"  or  "intended  to  affect  the  structure  or  any  fiuiction  of  the 
body."  21  U.S.C.  §  321(g)(1)(B),  (C).  The  term  "device"  is  defined  as  an  instrument  or  other 
similar  article  "intended  for  use  in  the  cure,  mitigation,  treatment  or  prevention  of  disease"  or 
"intended  to  affect  the  structure  or  any  function  of  the  body."  21  U.S.C.  §  321(hX2),  (3). 
These  definitions  are  broad  in  scope  and  encompass  a  range  of  products  wider  than  those 
ordinarily  thought  of  as  drugs  or  medical  devices.  Indeed,  FDA  has  regulated  such  diverse, 
non-therapeutic  products  as  narcotics  without  medical  claims  and  tanning  booths  pursuant  to 
these  definitions.  The  question  of  whether  a  product  is  a  drug  or  device  is  one  that  "the  FDA 
has  jurisdiction  to  decide  with  administrative  finalit>',  subject  to  the  types  of  judicial  review 
provided  [in  the  FDCA]."  Weinberger  v.  Bentex  Pharmaceuticals,  toe.  412  U.S  645, 653 
(1973);  see  id  at  652-54;  CIBA  Corp.  v.  Weinberger.  412  U.S.  640, 643-44  (1973);  see  also 
Biotics  Research  Corp.  v.  Heckler.  710  F.2d  1375. 1377  (9th  Cir.  1983). 

Under  the  Act,  FDA  has  jurisdiction  over  nicotine-containing  cigarettes  and  smokeless 
tobacco  products  (hereafter  "cigarettes  and  smokeless  tobacco  products")  if  they  are  intended 
to  treat  a  disease  or  to  affect  the  structure  or  any  function  of  the  body.  As  set  forth  in  greater 
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detail  below,  the  evidence  now  available  to  the  agency  demonstrates  that  cigarettes  and 
smokeless  tobacco  products  fall  well  within  the  definitions  of  drug  and  device.'  It  is  well 
established  that  nicotine  in  tobacco  is  highly  addictive,  causes  other  psychoactive  effects, 
such  as  relaxation  and  stimulation,  and  affects  weight  regulation.  These  responses  to  nicotine 
are  effects  on  the  structure  or  function  of  the  body  within  the  meaning  of  the  Act. 

The  evidence  before  the  agency  also  demonstrates  that  manufacturers  intend  to  market 
and  distribute  products  that  affect  the  structure  or  function  of  the  body  within  the  meaning  of 
the  Act.  Under  the  Act,  Agency  regulations,  well-established  case  law,  and  longstanding 
Agency  practice,  discussed  in  detail  below,  "intended  for  use"  and  "intended  to  affect"  can  be 
demonstrated  by  evidence  that:  drug-like  (pharmacological)  effects  in  a  large  proportion  of 
consumers  are  foreseeable  by  a  reasonable  manufacturer;  consumers  use  the  product 
predominantly  and  even  nearly  exclusively  for  its  significant  pharmacological  effects;  or 
manufacturers  actually  know  that  the  product  will  be  used  for  its  significant  pharmacological 
effects  and  have  taken  steps  to  encourage  such  use.  In  determining  the  intended  use  of  a 
product,  all  relevant  evidence  may  be  considered,  including  the  product's  effect  on  consumers, 
consumer  behavior  and  statements  regarding  the  product,  manufacturers'  conduct  and 
statements,  results  of  scientific  studies,  and  the  other  circxmistances  surrounding  the 
distribution  of  the  product. 

In  1988,  the  U.  S.  Surgeon  General  issued  a  report  formally  recognizing  that  nicotine 
in  cigarettes  causes  addiction.  He  had  made  a  similar  finding  for  smokeless  tobacco  products 


'  The  quality,  quantity,  and  scope  of  the  evidence  available  to  FDA  today  is  far  greater  than  any  other 
time  when  FDA  has  considered  regulation  of  cigarettes  and  smokeless  tobacco  products.  See  LEGAL 
ANALYSIS  §  I.B.I .,  in/ra.  p.  22. 
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in  1 986.  Today,  nearly  every  major  public  health  organization  in  this  country  and  many 
experts  who  consult  for  the  tobacco  companies  consider  tobacco  products  containing  nicotine 
to  be  addictive.  In  fact,  recent  major  studies  show  that  75%  to  90%  of  frequent  smokers  of 
tobacco  are  addicted.  Thus,  manufacturers  of  these  products  can  reasonably  be  expected  to 
foresee  that  their  products  are  likely  to  lead  to  addiction  in  a  large  proportion  of  consumers. 

This  evidence  also  demonstrates  that  the  vast  majority  of  smokers  and  many 
smokeless  tobacco  consumers,  because  they  are  addicted  to  nicotine,  use  cigarettes  and 
smokeless  tobacco  to  satisfy  nicotine  dependence.  Many  of  these  consumers  also  use  these 
products  to  affect  mood  and  to  control  weight.  Consumers  use  cigarettes  predominantly  and 
even  "nearly  exclusively"  for  their  pharmacological  effects. 

Finally,  internal  tobacco  industry  documents  demonstrate  the  industry's  longstanding 
knowledge  of  and  extensive  research  on  the  significant  addictive  and  phamiacological  effects 
of  nicotine.  Moreover,  manufacturers  of  tobacco  products  have  conducted  product 
development  research  regarding  the  levels  of  nicotine  necessary  to  produce  pharmacological 
effects  in  tobacco  users  and  also  on  methods  of  manipulating  the  amount  of  nicotine  delivered 
by  cigarettes.  FDA's  investigation  has  revealed  that  tobacco  manufacturers  actively  control 
the  amount  and  rate  at  which  nicotine  from  marketed  cigarettes  and  smokeless  tobacco  is 
delivered  to  consumers.  Smokeless  tobacco  manufacturers  both  manipulate  the  amount  of 
nicotine  delivered  by  their  products  and  promote  the  graduation  of  smokeless  tobacco 
consumers  from  the  lowest  to  the  highest  nicotine  products,  demonstrating  an  intention  to 
facilitate  nicotine  dependence. 

In  siunmary,  the  evidence  before  the  agency  demonstrates  that  cigarettes  and 
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smokeless  tobacco  products  are  intended  to  affect  the  structure  and  function  of  the  body. 
Accordingly,  the  record"  before  the  agency  demonstrates  that  cigarettes  and  smokeless 
tobacco  products  are  drug  delivery  systems  whose  purpose  is  to  deliver  nicotine,  a  drug,  and, 
hence,  are  devices  under  the  Act.  Given  the  cunent  evidence,  the  nature  of  the  products,  and 
the  nature  of  the  regulatory  frameworic,  cigarettes  and  smokeless  tobacco  products  should  be 
regulated  as  devices  under  the  Federal  Food,  Drug,  and  Cosmetic  Act. 


"The  phrase  "record"  as  used  throughout  this  document  is  not  used  as  a  term  of  art,  but  is  used 
instead  to  refer  to  the  accumulation  of  evidence  gathered  during  FDA's  investigation. 
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I.  CIGARETTES  AND  SMOKELESS  TOBACCO  PRODUCTS  "AFFECT  THE 

STRUCTURE  OR  ANY  FUNCTION  OF  THE  BODY"  BECAUSE  THEY  HAVE 
PHARMACOLOGICAL  EFFECTS  AND  LEAD  TO  ADDICTION 

The  definition  of  drug  in  the  Food  and  Drugs  Act  of  1 906  included  only  articles 

"intended  to  be  used  for  the  cure,  mitigation,  or  prevention  of  disease."  Pub.  L.  No.  59-384, 

34  Stat.  768  §  6.  Congress  added  section  20 1  (gX  1  )(Cf  when  it  enacted  the  Federal  Food, 

Drug,  and  Cosmetic  Act  of  1938  in  order  to  expand  the  reach  of  the  drug  definition  to 

encompass  products  that  escaped  regulation  under  the  1 906  act.  Section  20 1  (gX  1 XC)  and  the 

parallel  section  201  (hX3),  governing  devices,  reach  products  that  do  not  have  therapeutic  uses 

but  have,  or  are  promoted  as  having,  significant  pharmacological  or  physiological  effects.  As 

House  Report  2139  explained: 

ftjhe  definition  of  drug  is  expanded  to  include . . .  articles  other  than  food 
intended  to  affect  the  structure  or  any  function  of  the  body  of  man  or  other 
animals.  These  expansions  are  needed  to  sive  jurisdiction  over  a  great 
number  ofdruss  which  are  not  amenable  to  control  under  the  present  law. 

H.R.  Rep.  No.  2139  at  3,  reprinted  in  6  Legislative  History  300, 302  (emphasis  added).  The 

principal  example  given  in  the  legislative  history  of  products  "intended  to  affect  the  structure 

or  any  function  of  the  body"  is  weight  management  products.  The  "structure  or  any  function" 

language  was  needed  because  obesity  and  extreme  thinness  were  not  considered  diseases. 

Congress  was  concerned  with  both  the  egregious  nature  of  the  claims  for  some  of  these 

products  as  well  as  the  health  risks  associated  with  their  use.  See  78  Cong.  Rec.  8960  (73d 

Cong.,  2d  Sess.,  May  16, 1934)  (prepared  statement  of  Senator  Copeland),  reprinted  in  2 

Legislative  History  at  83 1 . 


^  Section  201  of  the  Federal  Food,  Drug,  and  Cosmetic  Act  is  now  codified  at  21  U.S.C.  §  321 . 
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While  Congress'  primary  focus  in  1938  was  on  products  intended  for  weight 

management,  it  adopted  language  that  included  all  products  that  affect  the  structure  or 

function  of  the  body.  This  expansion  ofthe  drug  definition  was  "needed  to  protect  the    - 

consumer . . .  against  amultiplicity  of  abuses  not  subject  to  the  [1906  act]."  S.  Rep.  No.  646, 

74th  Cong.  1  St  Sess.  1 ,  reprinted  in  4  Legislative  History  at  93.  As  one  court  explained: 

The  legislative  history  ofthe  1938  Act  discloses  that ...  the  law  which 
broadened  the  drug  definition  was  enacted  in  part,  and  perhaps  in  important 
part,  to  control  fraudulent  remedies  for  obesity  and  leanness.  But  it  also 
discloses  that  the  expansion  ofthe  drug  definition  was  not  aimed  solely  at 
these  remedies.  Thev  were  merely  illustrative  of  a  comprehensive  class  of 
preparations  which  were  intended  to  affect  the  structure  or  function  ofthe 
body  to  which  the  legislation  was  directed. 

United  States  v.  Article  Consisting  of  36  Boxes . . .  "Lineawav.  Temporary  Wrinkle 

Smoother".  284  P.  Supp.  107, 1 10  (D.  Del.  1%8),  affd,  415  F.2d  369  (3d  Cir.  1969) 

(emphasis  added)  (citations  omitted). 

Consistent  with  the  statutory  language  and  Congress'  intent  to  insure  that  FDA  has  the 

authority  to  regulate  products  with  non-therapeutic,  but  pharmacological  effects,  FDA  has 

interpreted  the  provisions  to  encompass  products  that  intrinsically  have  pharmacological  or 

physiological  effects,  even  though  they  are  not  promoted  for  therapeutic  purposes.  Examples 

of  such  products  are  topical  hormones,  sunscreens,  and  tarming  booths.  See  Appendix  to 

Legal  Analysis.  Judicial  constructions  of  sections  201(gXl)(C)  and  201(hX3)  are  consistent 

with  this  interpretation.  See,  e.g..  £.R.  Squibb  &  Sons.  Inc.  v.  Bowen.  870  F.2d  678. 683 

(D.C.  Cir  1989)  (summarizing  cases);  United  States  v.  Undetermined  Quantities  of  Cal-Ban 

3000. 776  F.  Supp.  249, 253  (E.D.N.C.  1991)  ("[T]he  term  'drug'  should  be  interpreted 

broadly  and  not  limited  to  only  products  which  are  commonly  known  as  drugs."). 


Courts  have  been  careful  to  distinguish  between  remote  physical  effects  which 
arguably  might  fall  within  the  literal  language  of  section  201(gXl  XC)  or  section  201  (hX3) 
and  significant  effects  on  structure  or  function  which  clearly  fall  within  the  provisions'  ambit. 
"[R]emote  physical  effect[s]  on  the  body"  are  not  covered  by  the  structure  or  function 
provision.  E.R.  Souibb  &  Sons.  870  F.2d  at  682.  On  the  other  hand,  products  intended  to 
prevent  prepiancy,  thus  affecting  the  reproductive  function  ofthe  human  body,  fall  within 
that  definition.  Id  at  682-83. 

For  example,  a  product  intended  to  reduce  the  number  of  bacteria  in  an  animal's 
digestive  system  and  oral  cavity  is  a  drug  within  the  meaning  of  section  201(gXlXC)  because 
it  "was  intended  to  alter  a  function  ofthe  animal's  body."  United  States  v.  Undetermined 
Quantities . . .  "Pet  Smellfree".  22  P.3d  235, 240  (10th  Cir.  1994).  Similarly,  liquid  solutions 
intended  to  cause  hair  growth  and  prevent  hair  loss  are  drugs  within  the  meaning  of  section 
201(g)(lXC)  because  the  hair  growth  process  is  a  function  ofthe  human  body.  United  States 
V.  Kasz  Enterprises,  hic.  855  F.  Supp.  534, 540  (D.R.I.  1994).  judgment  modified  on  other 
grounds.  862  P.  Supp.  717  (D.R.I.  1994).  Likewise,  an  apparatus  containing  oxygen  that  is 
intended  to  improve  athletic  performance  by  increasing  a  tired  athlete's  intake  of  oxygen  falls 
within  sections  201(g)(1)(C)  and  201(h)(3)  because  enhanced  oxygen  absorption  alters  a 
bodily  structure  or  function.  United  States  v.  Eighteen  Units.  More  or  Less  Of  An  Article  of 
Drug .  ■ .  "SPORTS  OXYGEN  . . .".  Civ.  No.  89-2085  (D.N.J.  October  27, 1992),  reprinted  in 
Food.  Drug,  and  Cosmetic  Act  Judicial  Record.  1991-92  115.  Cocaine  and  similar  substances 
with  parallel  addictive  and  psychoactive  effects  also  fall  within  the  drug  definition  because 
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they  "affect  the  structure  or  any  flmction  of  the  body."^ 

In  each  of  these  cases,  a  significant  pharmacological  effect  on  the  body  can  bring  a 
substance  within  the  drug  definition,  even  when  the  product  has.no  therapeutic  effect..  On 
numerous  other  occasions,  the  Agency  has  reached  similar  conclusions  and  has  taken 
regulatoiy  action.  Sge  Appendix  to  Legal  Analysis  for  examples.  As  i$  discussed  at  p.  22,  et 
•seq..  it  is  now  widely  accepted  that  nicotine  has  pharmacological  effects  on  both  the  structiu-e 
and  function  of  the  central  nervous  system,  particularly  the  brain.  Addiction  is  a  direct  result 
of  nicotine's  effects  on  the  structiire  and  function  of  the  body.  Id.  Based  on  the  record  before 
the  agency,  cigarettes  and  smokeless  tobacco  products  "affect  the  structure  or  any  function  of 
the  body"  within  the  meaning  of  sections  201(gXlXQ  and  201(hX3). 


'  In  fact,  the  Controlled  Substances  Act,  21  U.S.C.  §§  801-904,  which  prohibits  the  sale  of  drugs  such 
as  cocaine,  defines  "drug"  by  reference  to  section  201(gXl)  of  the  FDCA.  21  U.S.C.  §  802(12). 
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II.        TOBACCO  MANUFACTURERS  "INTEND"  THAT  THEIR 
^  PRODUCTS  HAVE  ADDICTIVE  AND  SIGNIFICANT 

PHARMACOLOGICAL  EFFECTS. 

The  FDCA,  FDA's  regulations,  and  judicial  decisions  interpreting  the  Act  and 
analogous  provisions  in  other  public  welfare  statutes  all  demonstrate  that  "intended  to"  and 
"intended  for,"  as  used  in  the  Act,  denote  objective  intent,  as  that  term  has  become  commonly 
imderstood  by  the  courts.  Objective  intent  may  be  determined  by  what  a  reasonable  person 
would  understand  in  the  circumstances  presented,  or  whether  a  "reasonable  person  would 
believe"  that  the  defendant's  conduct  would  lead  to  certain  events.  See,  e.g.  United  States  v. 
Articles  of  Banned  Ha7;irdous  Substances . . .  Babv  Rattles.  614  F.  Supp.  226, 231  (E.D.N.Y. 
1985)  ("[t]he  only  rational  interpretation  of  the  word  'intended'  in  the  statute  calls  for  an 
objective  test  of  intent:  whether  a  reasonable  person  would  believe  that  the  object  is  a  toy"); 
W.  Page  Keeton  et  al.,  Prosser  and  Keeton  on  the  Law  of  Torts  §  8,  at  36  (5th  ed.  1984) 
("relying  on  circumstantial  evidence,  [one]  may  infer  that  the  actor's  state  of  mind  was  the 
same  as  a  reasonable  person's  state  of  mind  would  have  been"). 

The  courts  have  also  described  objective  intent  in  temis  of  foreseeability.  For 
example,  in  United  States  v.  Focht.  the  Third  Circuit  held  that  the  intent  requirement  in  the 
"intended  to  produce  [banned]  fireworks"  language  of  the  regulations  implementing  the 
Federal  Hazardous  Substance  Act  (FHSA)  could  be  satisfied  by  a  demonstration  that  it  was 
"foreseeable"  that  the  components  sold  by  the  defendant  would  be  used  to  build  banned 
products.  882  F.2d  55, 59-60  (3d  Cir.  1989);  see  15  U.S.C.  §  1261(q).  Similarly,  in  defining 
discriminatory  intent  in  a  voting  rights  case,  the  Filth  Circuit  held  that  "[o]bjective  intent . . . 
presumes  that  a  person  intends  <he  natural  and  foreseeable  consequences  of  his  voluntary 


10 


41472 


Federal  Register  /  Vol.  60,  No.  155  /  Friday,  August  11,  1995  /  Notices 


actions."  Lee  v.  Lee  County  Bd.  of  Ed..  639  F.2d  1243, 1267  (5th  Cir.  1981).* 

Subsection  A,  infia.  demonstrates  that  an  objective  intent  standard  is  the  appropriate 
standard  under  the  FDCA.  The  evidence  in  subsection  B,  infra,  demonstrates  that  tobacco 
manufacturers  "intend"  cigarettes  and  smokeless  tobacco  products  to  affect  the  structure  or 
any  function  of  the  body  within  the  meaning  of  the  FDCA. 

A.        OBJECTIVE  INTENT  IS  THE  APPROPRIATE  STANDARD. 

The  FDCA  is  a  consumer  protection  statute  which  has  as  its  explicit  purpose  the 
"prohibit[ion  of]  the  movement  in  interstate  commerce  of  adulterated  and  misbranded  foods, 
drugs,  devices,  and  cosmetics."  Pub.  L.  No.  75-717, 75th  Cong.  3d.  Sess.  (1938);  see  also 
H.R.  Rep.  No.  21 39  at  1-2,  reprinted  in  6  Legislative  History  at  300-01  ("this  act  seeks  to  set 
up  effective  provisions  against  abuses  of  consumer  welfare";  "the  old  law . . .  contains 
serious  loopholes  [and]  is  not  sufficiently  broad  in  its  scope  to  meet  the  requirements  of 
consiuner  protection  under  modem  conditions";  the  1938  Act  "amplifies  and  strengthens  the 
provisions  [of  the  1906  act]  designed  to  safeguard  the  public  health  and  prevent  deception, 
and  it  extends  the  scope  of  the  old  law  to  include  . . .  certain  drugs  that  now  escape 
regulation"). 

Given  the  Act's  focus  on  consumer  welfare  and  public  health  protection,  interpreting 


*  Subjective  intent,  on  the  other  hand,  considers  the  actual  state  of  mind  of  the  responsible  actor.  See. 
eg.,  Ellington  v.  Metropolitan  Life  Ins.  Co..  696  F.  Supp.  1237, 1242  (S.D.  Ind.  1988) (a  subjective  intent 
test  requires  a  determination  that  the  defendant  actually  foresaw  the  result  of  his  conduct  and  persisted 
nonetheless).  This  standard,  which  focuses  on  the  actor's  actual  desires  and  knowledge,  has  been  applied 
in  certain  areas  of  criminal  law  when  the  critical  issue  is  the  culpability  of  a  particular  actor.  See,  e.g., 
Morisette  v.  United  States.  342  U.S.  246,  250-52  (1952).  U  is  not  used  as  a  standard  of  proof  for  intent  in 
public  health  and  welfare  statutes  such  as  the  FOCA. 
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the  phrases  "intended  for  use"  and  "intended  to  affect"  to  require  a  showing  of  subjective 
intent  ~  which  would  limit  the  relevant  evidence  to  what  is  in  the  mind  of  the  manufacturer  or 
vendor  as  shown  by  express  representations,  promotional  claims,  or  otherwise  ~  would 
frustrate  those  legislative  policy  goals.  As  one  court  found,  in  determining  that  an  objective 
intent  standard  is  appropriate  in  construing  a  consumer  protection  statute:  "[t]he  subjective 
interpretation  of  intent  urged  by  claimant  could  seriously  diminish  the  effectiveness  of  FHSA 
[the  Federal  Hazardous  Substances  Act]  because  it  would  enable  a  manufacturer  to  introduce 
dangerous  articles  into  commerce  on  the  unreasonable  but  good  faith  belief  that  the  articles 
would  not  be  used  by  children."   Babv  Rattles.  614  F.  Supp.  at  232.  The  court  further  noted 
that  "the  language  of  the  FHSA  . . .  nowhere  speaks  specifically  of  the  manufacturer's 
subjective  intent,"  and  that  a  subjective  intent  standard  could  not  possibly  comport  with 
Congress'  intent  in  enacting  the  FHSA.  Id.  23 1  -32.  The  same  reasoning  extends  to  the 
Federal  Food,  Drug,  and  Cosmetic  Act.  TTie  language  and  purposes  of  the  FDCA  support  an 
objective  intent  standard  that  allows  consideration  of  information  about  the  foreseeable  uses 
of  the  product  for  pharmacological  purposes,  as  well  as  any  statements  or  actions  by  the 
vendor  that  might  show  the  vendor's  actual  purpose  in  marketing  a  product,  or  refiite  the 
vendor's  claims  regarding  the  product's  intended  use. 

Although  the  FDCA  is  not  primarily  a  criminal  statute  designed  to  punish  law 
breakers,  it  does  include  criminal  penalties  to  enforce  its  provisions.   See,  e.g..  2 1  U.S.C. 
§  333.  It  is  relevant  that  the  Act  imposes  a  strict  liability  standard  that  is  applicable  to 
criminal  prosecutions  and  assesses  criminal  liability  even  where  there  is  no  evidence  of  actual 
knowledge  of  the  alleged  conduct  on  the  part  of  the  corporate  defendant.    2 1  U.S.C.  §331; 
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see  United  States  v.  Dotterweich.  320  U.S.  277, 280-81  (1943);  United  States  v.  Park.  421 

U.S.  658, 670-73  (1975);  see  also  Smith  v.  California.  361  U.S.  147, 152  (1959)  (some  penal 

statutes  "dispense  with  any  element  of  knowledge  on  the  part  of  the  person  charged,  food  and 

drug  legislation  being  a  principal  example The  usual  rationale  for  such  statutes  is  that  the 

public  interest  in  the  purity  of  its  food  is  so  great  as  to  warrant  the  imposition  of  the  highest 

standard  of  care  on  distributors  -  in  fact  an  absolute  standard  which  will  not  hear  the 

distributor's  plea  as  to  the  amount  of  care  he  has  used."). 

Moreover,  FDA's  regulations  interpreting  sections  20 1  (gX  1 )  and  20 1  (h),  which  were 

adopted  after  notice  and  comment  rulemaking,  and  therefore  have  the  force  and  effect  of  law, 

explicitly  adopt  an  objective  intent  standard.  Those  regulations,  which  were  originally 

promulgated  in  1952,  describe  the  evidence  relevant  to  determining  intent  to  include: 

such  [manufacturers'  or  vendors']  expressions  or . .  .by  the  circumstances 
surrounding  the  distribution  of  the  article.  This  objective  intent  may,  for         ^ 
example,  be  shown  by  labeling  claims,  advertising  matter,  or  oral  or  written 
statements  by  such  [manufacturers  or  vendors]  or  their  representatives.  It 
may  be  shown  by  the  circumstances  that  the  article  is.  with  the  knowledge  of 
such  [manufacturers  or  vendors]  or  their  representative,  offered  and  used  for 
a  purpose  for  which  it  is  neither  labeled  nor  advertised . . . 

21  C.F.R.  §  201.128  (1994)  (drugs)  (emphasis  added);  see  21  C.F.R.  §  801.4  (1994)  (parallel 

provision  for  devices);  see  also  1 7  Fed.  Reg.  68 1 8  (July  24, 1 952).  Thus,  under  these 

regulations,  evidence  of  objective  intent  is  not  limited  to  expressions  in  labeling  or 

advertising,  but  may  be  based  on  the  totality  of  the  relevant  evidence  showing  the  seller's 

awareness  of  how  its  product  is  actually  used  and  affects  the  structure  or  function  of  the  body, 

regardless  of  how  the  product  is  labeled  or  advertised. 

The  foregoing  interpretation  of  the  statutory  language  is  also  consistent  with  FDA's 
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regulatory  policy  decisions  and  actions.  As  demonstrated  in  the  Appendix  to  Legal  Analysis, 
FDA  has  used  both  general  knowledge  and  recognition  of  products'  nature  and  effects,  as  well 
as  their  actual  uses  and  effects,  to  determine  whether  products  fall  within  the  statutory 
definitions  of  drug  or  device. 

e 

FDA  has  used  the  known  or  inherent  pharmacological  effects  of  particular  ingredients 

to  determine  that  products  are  "intended  to  affect  the  structure  or  any  function  of  the  body," 

even  ^^1lere  there  are  no  public  expressions  by  the  seller  that  the  product  is  to  be  used  for 

those  effects.  See  Appendix  to  Legal  Analysis.  For  example,  in  the  context  of  a  proposed 

rule  on  vaginal  products  for  over-the-counter  use,  the  Agency  stated: 

If  an  active  ingredient  is  present  in  a  therapeutic  concentration,  the  product  is 
a  drug,  even  if  that  product  does  not  claim  to  produce  the  effect  which  will 
result  from  the  action  of  the  therapeutically  effective  ingredient. 

48  Fed.  Reg.  46694, 46701  (October  13, 1983,).  In  its  tentative  conclusion  to  comments  on 

this  issue,  the  Agency  reiterated: 

[t]he  type  and  amount  of  ingredient(s)  present  in  a  product,  even  if  that 
product  does  not  make  explicit  drug  claims,  must  be  considered  in  determining 
its  regulatory  status.  For  example,  the  mere  presence  of  a  pharmacologically 
active  ingredient  could  make  a  product  a  drug  even  in  the  absence  of  explicit 
drug  claims.  In  these  cases,  the  intended  use  would  be  implied  because  of  the 
known  or  recognized  drug  effects  of  the  ingredient  (e.g.,  fluoride  in  a 
dentifrice). 

59  Fed.  Reg.  5226, 5227  (February  3, 1 994)  (emphasis  added). 

Thus,  products  containing  ingredients  or  components  with  known  pharmacological 

effects,  including  fluoride  and  hormones,  have  ~  on  that  basis  alone  and  in  the  absence  of 

express  claims  ~  been  determined  to  be  "intended  to  affect  the  structiire  or  function  of  the 

body"  because  they  contained  a  pharmacologically  active  ingredient.  Seg  Appendix  to  Legal 


14 


41476 


Federal  Register  /  Vol.  60.  No.  155  /  Friday.  August  11,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  155  /  Friday.  August  11,  1995  /  Notices 


41477 


Analysis.  FDA  has  also  regulated  as  devices  products  that  affect  the  structure  or  function  of 
the  body,  even  when  the  vendor  makes  no  claims  regarding  the  products.  For  example,  FDA 
regulates  as  devices  noncoirective  tinted  contact  lenses  that  are  expressly  promoted  only  for 
their  cosmetic  effect  of  enhancing  eye  color  because  they  have  physiological  effects  on  the 
eye.  Sge  Appendix  to  Legal  Analysis. 

The  courts  have  consistently  held  that  the  statutory  language  imposes  an  objective 
intent  standard.  United  States  v.  Undetermined  Quantities  . . .  "Pet  Smellfree".  22  F.3d  235, 
236, 239  ( 1 0th  Cir.  1 994)  (referring  to  "objective  intent"  in  the  context  of  considering 
vs^ether  a  product  is  a  drug);  United  States  v.  Kasz  Enterprises.  Inc..  855  F.  Supp.  534,  542 
(D.R.1. 1994)  ("it  is  the  objective  intent  of  the  vendor,  not  the  vendor's  subjective 
explanations  and  disclaimers,  which  determines  the  intended  use  of  a  product")  (emphasis 
addedV  judgment  modified  on  other  grounds.  862  F.  Supp.  717  (D.R.1. 1994);  Clinical 
Reference  Laboratory  v.  Sullivan.  791  F.  Supp.  1499, 1506  n.8  (D.  Kan.  1992)  ("intended  use 
. . .  depends  upon  the  objective  intent  of  the  persons  responsible  for  its  labeling")  (emphasis 
added),  afPd  in  relevant  part,  rev'd  in  part  on  other  grounds  sub  nom..  United  States  v.  An 
Undetermined  Number  of  Unlabeled  Cases.  21  F.3d  1026  (10th  Cir.  1994);  United  States  v. 
Two  Plastic  Drums.  761  F.  Supp.  70, 72  (CD.  Cal.  1991)  ("In  determining . . .  intended  use  . . 
. ,  the  inquiry  should  focus  on  the  vendor's  objective  intent")  (emphasis  added);  United  States 
V.  Articles  of  Drug . . .  Neotone.  No.  C-83-0864-EFL,  CCH  Food  and  Drug  Reporter  1 
38,240  at  39,294  (N.D.  Cal.  October  25, 1983)  ("objective  manifestations  of  intent  are  clearly 
sufficient"). 

The  Environmental  Protection  Agency  (EPA)  and  the  Consumer  Product  Safety 
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Commission  (CPSC)  have  also  adopted  an  objective  intent  standard  in  construing  similar 
provisions  in  the  Federal  Insecticide,  Fungicide  and  Rodenticide  Act  (FIFRA)  and  the  Federal 
Hazardous  Substances  Act  (FHSA),  and  courts  have  uniformly  upheld  those  interpretations. 
See  e.g..  N.  Jonas  &  Co.  Inc.  v.  EPA.  666  F.2d  829,  833  (3d  Cir.  1981);  United  States  v. 
Focht.  882  F.2d  55, 58-60  (3d  Cir.  1989);  Babv  Rattles.  614  F.  Supp.  at  231-32.  Judicial 
constructions  of  those  statutes  demonstrate  that  evidence  of  actual  consumer  use,  knowledge 
by  the  manufacturer  of  such  actual  use,  general  knowledge  about  the  effectiveness  of  the 
product  for  a  particular  use,  and  other  circumstances  surrounding  its  distribution,  can  be  used 
to  determine  the  "intended  use"  of  a  product  for  purposes  of  a  public  welfare  statute  such  as 
the  FDCA. 

In  Jonas,  the  issue  was  whether  "Scorch,"  a  product  labeled  for  swimming  pool 
sanitation  and  maintenance,  was  a  pesticide.  The  product's  label  contained  a  disclaimer 
stating:  "Scorch  is  not  to  be  used  for  daily  disinfection  or  algae  control  of  your  pool."  666 
F.2d  at  83 1 .  The  manufacturer  contended  that  a  product's  intended  use  can  be  determined 
only  fi-om  the  company's  express  representations  concerning  the  product.  Id,  at  832.  EPA 
took  the  position  that  "intended  use"  should  be  based  on  the  use  to  which  a  reasonable 
consumer  would  put  the  product  based  on  "the  collectivity  of  the  circumstances."  EPA  also 
argued  that  "[t]he  fact  that  the  product  may  have  other  uses  does  not  affect"  whether  it 
qualifies  as  a  pesticide.  Id.  The  court,  relying  in  part  on  cases  under  the  FDCA,  agreed  with 
EPA  and  held  that  the  statutory  phrase  "intended  use"  refers  to  objective  intent  and.  as  a 
result,  the  manufacturer  "intends  those  uses  to  which  the  reasonable  consumer  will  put  its 
products."  li  at  832-33. 
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In  deciding  whether  sufiFicient  evidence  exists  to  support  a  finding  of  objective  intent, 
the  court  in  Jonas  stated  that  "the  inquiiy  cannot  be  restricted  to  a  product's  label  and  to  the 
producer's  representations."  Id.  at  833.  Instead,  the  court  determined  that  relevant  evidence 
could  come  fi-om,  among  other  things,  "general  public  knowledge"  of  the  usefulness  of  similar 
products  as  pesticides,  the  "effectiveness"  of  the  product  for  a  pesticidal  use  (that  is,  its  actual, 
inherent  effects),  and  the  collectivity  of  all  the  circimistances.  Id 

Similarly,  in  Babv  Rattles,  the  court  held  that  the  phrase  "any  toy  or  other  article 
intended  for  use  by  children"  in  1 5  U.S.C.  §  1 26 1  (f)(  1  )(D)  requires  application  of  an 
objective  intent  standard,  and  that  this  standard  is  met  if  evidence  exists  that  "a  reasonable 
person  would  believe  that  the  object  is  a  toy  or  article  intended  for  use  by  children."  624  F. 
Supp.  at  23 1 .  The  court  found  that  this  standard  was  met  with  respect  to  a  rattle  mariceted  by 
the  manufacturer  as  a  "party  favor"  based  on  "evidence  of  its  use  as  a  toy  and  the  common 
sense  observation  that  children  would  be  likely  to  use  it  as  a  toy."  Id.  at  23 1  n.9. 

The  court  observed  that  even  if  it  accepted  the  manufacturer's  argument  that  the 
"intended  use"  language  in  the  FHSA  should  be  interpreted  as  requiring  a  subjective  intent 
standard,  such  intent  would  have  been  established  by  evidence  that  the  manufacturer  knew 
that  its  rattles  were  used  on  babies'  shoes  and  were  given  as  gifts  at  baby  showers: 
"(CJlaimant  could  not  possibly  have  ignored  the  possibility  that  children  would  use  the  rattles, 
regardless  of  whether  he  intended  such  use  of  the  rattles  and  whether  reasonably  prudent 
parents  would  give  such  objects  to  their  children."  Id. 

Finally,  in  Focht.  component  parts  of  fireworks  sold  by  the  Fochts  were  held  to  have 
been  "intended  to  produce  banned  fireworks"  under  the  FHSA,  based  on  evidence  that  the 
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parts  were  likely  to  be  used  by  consumers  to  make  banned  firewoiks,  and  despite  evidence 
that  the  components  could  also  be  used  for  numerous  legal  purposes.  An  expert  testified  at 
trial  that  90%  of  consumers  who  purchased  the  components  in  question  would  use  them  to 
make  illegal  fireworics,  and  that,  if  the  components  were  filled  in  the  "traditional  manner," 
they  would  contain  over  the  legal  limit  of  explosive.  882  F.2d  at  59-60.  The  court  held  that 
"[ijntended  use . . .  objectively  defined,  necessarily  encompasses  foreseeability"  and  that  this 
testimony  made  it  "foreseeable  that  the  components  in  question  will  be  used  to  build  baimed 
fireworks.  Such  knowledge  must  be  attributed  to  the  Fochts."  14  at  60.  Accordingly,  a 
finding  that  a  product  is  intended  to  affect  the  structure  or  function  of  the  body  may  be 
appropriately  based  on  evidence  that  use  of  a  product  leading  to  such  effects  in  a  large 
proportion  of  consimiers  is  foreseeable. 

Objective  intent  may  also  be  established  by  evidence,  alone  or  in  combination  with 
other  evidence,  that  consumers  use  a  product  for  pharmacological  purposes.  S^  Action  on 
Smoking  and  Health  FASHl  v.  Harris.  655  F.2d  236, 239  (D.C.  Cir.  1980)  (consumer  use  may 
be  relevant  source  of  evidence  of  intended  use);  National  Nu^tional  Foods  Assn  fNNFA]  v. 
Mathews.  557  F.2d  325, 333-34  (2d  Cir.  1977)  (product's  use  for  therapeutic  purposes  was 
evidence  of  intended  use);  United  States  v.  Two  Plastic  Drums.  761  F.  Supp.  70, 72  (CD. 
C^.  1991 )  (consumer  use  is  relevant  to  intended  use);  seealsp  Medical  Devices 
Amendments  of  1976,  H.R.  Rep.  94-853, 94th  Cong.,  2d  Sess.  at  14  (1976)  (in  interpreting 
"intended  for  use"  and  "intended  to  affect,"  FDA  "may  consider  the  ultimate  destination  of  a 
product . . .  just  as  [it]  may  consider  actual  use  of  a  product");  Sunscreen  Drug  Products  for 
Over-the-Counter  Human  Use:  Tentative  Final  Monograph:  Proposed  Rule.  58  Fed.  Reg. 
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28194, 28204  (May  12, 1993)  (objective  evidence  of  intent  may  be  derived  from  "the 
consumer's  intent  in  using  the  product"). 

In  ASH,  the  D.C.  Circuit  stated  that  "the  near-exclusivity  of  consumer  use  of 
cigarettes  with  the  intent  to  affect  the  structure  or  any  function  of  the  body  of  man,'"  would 
be  sufficient  by  itself  to  establish  that  cigarettes  are  drugs  within  the  meaning  of  the  FDCA. 
655  F.2d  at  240;  see  also  NNFA.  557  F.2d  at  336  (demonstration  that  high  dosage  vitamins 
were  "taken  'almost  exclusively'  for  therapeutic  purposes"  would  show  an  objective  intent  that 
the  products  be  used  as  drugs  and  be  sufficient  for  a  determination  that  the  products  are  drugs 
within  the  FDCA's  meaning). 

Evidence  of  consimier  use  may  also  be  used  in  combination  with  other  evidence  to 
establish  intended  use  or  intended  effects.  FDA  has  relied  on  evidence  of  consumer  use  to 
establish  the  intended  use  of  a  drug  or  device  product,  even  though  the  extent  of  consumer  use 
had  not  been  quantified.  For  example,  beginning  in  the  early  1980's,  FDA  regulated  as 
unapproved  drugs  imports  ofcatha  edulis.  or  "khat,"  a  shrub  whose  leaves  act  as  a  stimulant 
narcotic  that  affects  the  central  nervous  system  when  chewed  or  used  as  tea,  even  though  the 
Agency  did  not  have  any  evidence  that  vendors  represented  the  product  as  a  stimulant. 
Instead,  FDA  relied  on  information  about  the  product's  use  and  effects  from  United  Nations 
reports,  and  other  sources  of  information  that  described  international  customs  and  practices 
related  to  the  substance.  See  Appendix  to  Legal  Analysis. 

Similarly,  physicians'  use  of  a  product  to  treat  or  diagnose  patients  or  to  affect  the 
structure  or  function  of  patients'  bodies  may  provide  evidence  of  intended  use.  FDA  has 
classified  products  as  drugs  or  devices  based  on  physician  use  of  the  product.  For  example, 
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FDA  undertook  an  enforcement  action  against  a  metal  tube  containing  a  light  bulb,  round 
metal  discs,  and  colored  glass  filters  used  by  a  medical  practitioner  in  his  office  in  the 
treatment  of  various  eye  malfunctions  and  conditions.  A  district  court  upheld  the  Agency's 
conclusion  that  this  use  made  th^tube  a  device,  even  though  the  practitioner  made  no  claims 
for  the  product.  United  States  v.  An  Article  of  Device  . . .  Labeled  in  Part:  "Cameron  Spitler 
Amblo-Svntonizer".  261  F.  Supp.  243, 245  (D.  Neb.  1966).  In  another  example,  FDA 
established  a  due  diligence  requirement  regarding  manufacturers'  distribution  of  interferon,  a 
biologic  product  composed  of  proteins.  Sge  48  Fed.  Reg.  52644  (Nov.  21, 1983).  At  the 
time,  interferon  could  be  used  only  for  investigational  purposes  in  laboratory  animals  and 
tests  in  vitro.  However,  interferon  received  wide  media  coverage  as  a  potential  "miracle 
cure"  in  the  treatment  of  cancer  and  viral  infections  in  humans.  Because  of  its  concem  over 
diversion  of  interferon  to  unapproved  uses,  the  Agency  issued  the  notice  to  prevent  use  of 
interferon  in  humans. 

Finally,  a  vendor's  behavior  or  statements  may  also  be  used  as  evidence  of  objective 
intent.  See,  e.g.  United  States  v.  An  Article  . . .  Consisting  of  216  Cartoned  Bottles . . . 
"Sudden  Change".  409  F.2d  734, 739-741  (2d  Cir.  1969)  (lotion  promoted  on  product  box, 
leaflets,  and  advertising  as  providing  a  "face  lift"  is  intended  to  affect  the  structure  of  the 
body  and  is  a  drug);  "Pet  Smellfiee".  22  F.3d  at  239-40  (compound  labeled  and  marketed  as 
eliminating  odor  from  a  pet's  breath  and  waste  material  is  intended  to  affect  the  animal's 
digestive  and  elimination  functions  and  is  a  drug). 

Awareness  that  a  product  will  achieve  pharmacological  effects,  actual  use  of  the 
product  for  a  pharmacological  purpose,  and  the  totality  of  circumstances  surrounding 
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distribution  of  the  product  constitute  "objective  manifestations  of  intent  [that]  are  clearly 
sufficient."  Neptone.  CCH  Food  and  Drug  Reporter  at  39^94.  Moreover,  evidence  that  a 
manufacturer  actually  knows  that  its  product  is  being  widely  used  for  pharmacological 
purposes,  and  has  taken  steps  to  facilitate  that  use,  provides  compelling  evidence  of  "intended 
use." 

As  shown  below,  the  evidence  now  available  to  FDA  demonstrates  that  tobacco 
manufacturers  "intend"  that  their  products  have  addictive  and  pharmacological  effects  which 
make  cigarettes  and  smokeless  tobacco  products  drugs  within  the  meaning  of  the  Act. 

B.        THE  EVTOENCE  DEMONSTRATES  INTENT  TO  AFFECT  THE 
STRUCTURE  OR  FUNCTION  OF  THE  BODY. 

As  demonstrated  above,  in  order  to  establish  that  a  product  has  an  intended  use  that 

subjects  it  to  FDA's  jurisdiction,  it  is  sufficient  to  demonstrate  foreseeable  drug  uses  or  effects 

in  a  large  proportion  of  users,  predominant  or  "nearly  exclusive"  consumer  use  for  drug 

effects,  or  the  subjective  intent  of  the  manufacturer,  as  evidenced  by  behavior  and  statements, 

that  the  product  be  used  as  a  drug.  As  shown  below,  the  facts  before  the  agency  demonstrate, 

based  on  each  of  these  three  grounds,  that  tobacco  products  are  intended  to  affect  the  structure 

or  function  of  the  body  and  are,  therefore,  "drugs"  and  "devices."  Moreover,  the  combined 

evidence  before  the  agency  from  all  three  categories  plainly  demonstrates  that  tobacco 

products  are  "drugs"  and  "devices"  within  the  meaning  of  the  Act.' 


^  Since  1980,  when  the  Agency  last  evaluated  its  legal  authority  to  regulate  cigarettes  as  drugs  or 
devices  and  declined  to  do  so,  see  Action  on  Smoking  and  Health  f  ASH1  v.  Harris.  655  F.2d  236  (1980), 
the  evidence  regarding  intended  use  has  changed  dramatically.  As  discussed  infra,  since  1980,  the 
Surgeon  General  of  the  United  States  and  virtually  every  major  public  health  organization  have  concluded 
that  nicotine  in  tobacco  products  leads  to  addiction.  Since  that  time,  the  Agency  has  also  exercised 
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1.         The  Addictive,  Psychoactive,  and  Other  Pharmacological  Effects  of 

Nicotine  Are  Widely  Known  and  Foreseeable  by  Any  Reasonable  Person 
in  the  Position  of  a  Tobacco  Manufacturer. 

As  summarized  below,  a  large  body  of  compelling  and  widely  accepted  scientific 
evidence  now  exists  that  establishes  that  nicotine  is  addictive.  Nicotine's  addictive  properties 
and  its  other  significant  pharmacological  effects  are  now  so  well  documented  and  commonly 
understood  that  these  effects  on  the  structure  or  function  of  the  body  must  be  held  to  be 
foreseeable  by  any  manufacturer  of  cigarettes  or  smokeless  tobacco  products  that  contain 
nicotine.  Although  the  manufacturers'  claimed  purpose  may  be  to  provide  "taste"  or 
"smoking  pleasure,"  manufacturers  may  nevertheless  be  held,  under  an  objective  intent 
standard,  to  intend  the  foreseeable  consequences  of  consiuners'  use  of  nicotine-containing 
cigarettes  and  smokeless  tobacco  products. 

a.  Addictive  Effects.  Until  the  1980's,  nicotine  was  not  widely  appreciated  to  be  an 
addictive  drug.*  Overwhelming  scientific  evidence  and  broad  recognition  that  nicotine  is  an 
addictive  or  dependence-producing  substance  emerged  in  the  1980's.  Sggp.  78.  Almost  all 


jurisdiction  over  alternative  nicotine  delivery  systems  such  as  "Favor,"  a  plug  impregnated  with  a  nicotine 
solution  inserted  within  a  small  tube  corresponding  in  appearance  to  a  conventional  cigarette,  and  "Future 
Free,"  a  roll-on  transdermal  applicator  containing  nicotine  in  the  form  of  a  liquified  raw  tobacco  extract, 
nicotine  gums,  and  nicotine  transdermal  patches.  Finally,  the  Agency's  investigation  has  identified  a 
wealtfj  of  evidence  consisting  of  industry  statements,  research  and  actions  acknowledging  nicotine's  drug 
effects  and  the  role  of  nicotine  in  the  manufacture  of  cigarettes  and  smokeless  tobacco.  As  the  Court 
explicitly  acknowledged  in  ASH,  the  FDCA  "calls  for  case-by-case  analysis,"  and  an  agency  may  "depart 
from  its  prior  interpretations"  so  long  as  it  "provide[s]  a  reasoned  explanation  for  its  action."  655  F.2d  at 
242  n.  10;  see  also  Chevron.  U.S.A..  Inc.  v.  National  Resources  Defense  Council.  Inc.  467  U.S.  837, 842- 
845.  (1984):  Bell  v.  Goddard.  366  F.  2d  177, 181  (7tfiCir.  1966)  ("An  interpretation  of  the  statute 
prohibiting  such  new  application  of  existing  information  would  do  violence  to  the  paramount  interest  in 
protecting  the  public  from  unsafe  drugs.").  In  this  document,  the  Agency  has  provided  such  a  reasoned 
explanation. 

'  While  some  evidence  of  the  addictive  nature  of  nicotine  existed  at  the  time  FDA  last  considered  the 
regulation  of  nicotine«mtaining  cigarettes  and  smokeless  tobacco  products  in  the  late  1970's,  the 
evidence  available  to  FDA  since  that  time  has  grown  exponentially.  See  FINDINGS  §  I.B.  _ 
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the  leading  experts  and  public  health  organizations  in  the  United  States  and  in  the 
international  community,  including  the  vast  majority.of  scientists  funded  by  the  tobacco 
industry  now  recognize  nicotine's  addictive  effects.  In  1986,  the  Office  of  the  U.S.  Surgeon 
General  published  a  fmding  that  nicotine  in  smokeless  tobacco  is  addictive.  See  p.  80.  Two 
years  later,  the  Surgeon  General  issued  his  landmaric  report  concluding  that:  cigarettes  and 
smokeless  tobacco  products  are  addicting;  nicotine  is  the  drug  in  tobacco  that  causes 
addiction;  and  the  pharmacological  and  behavioral  processes  that  cause  tobacco  addiction  are 
similar  to  those  that  cause  addiction  to  drugs  such  as  heroin  and  cocaine,  gee  p.  82. 

Since  1980,  nicotine  has  been  recognized  as  addictive  or  dependence-producing'  by 
the  World  Health  Organization,  the  American  Medical  Association,  the  American  Psychiatric 
Association,  the  American  Psychological  Association,  the  American  Society  of  Addiction 
Medicine,  the  Royal  Society  of  Canada,  and  the  Medical  Research  Council  in  the  United 
Kingdom.  See  p.  82.  Li  a  1991  survey,  the  vast  majority  of  scientists  funded  by  the  tobacco 
industry  stated  that  they  believe  that  cigarette  smoking  is  addictive.  Sgep.  83.  Indeed, 
among  the  principal  investigators  of  research  projects  funded  by  the  tobacco  industry  in  1989, 
83.3%  strongly  agreed  and  1 5.3%  agreed  somewhat  that  cigarette  smoking  is  addictive.  See 
p.  83. 

More  recently,  on  August  2, 1994,  FDA's  Drug  Abuse  Advisory  Committee  concluded 
unanimously  that  cigarettes  and  other  forms  of  tobacco  are  addicting  and  that  nicotine  is  the 
drug  in  tobacco  that  causes  addiction.  SSS  P-  83.  The  FDA  Advisory  Committee  also 


'  The  terms  "addictive"  and  "dependence-producing"  are  generally  used  interchangeably;  both  refer  to 
the  persistent  and  repetitive  intake  of  psychoactive  substances  despite  evidence  of  harm  and  a  desire  to 
stop  using  the  substance.  See  p.  78.  The  terms  are  used  interchangeably  in  this  document. 
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concluded  that  all  currently  marketed  cigarettes  contained  addicting  levels  of  nicotine.  Id. 

Tobacco  use  is  also  recognized  as  an  addiction  in  the  leading  psychiatric  manuals 
defining  mental  illnesses.  The  two  most  widely  used  clinical  definitions  of  addiction  in  the 
United  States  are  those  in  the  American  Psychiatric  Association's  Diagnostic  and  Statistical 
Manual  of  Mental  Disorders  G^SM)  and  World  Health  Organization's  International 
Classification  of  Diseases  (ICD).  Nicotine  has  been  recognized  as  dependence-producing 
under  the  DSM  criteria  since  1980.  The  ICD  has  recognized  tobacco  as  dependence- 
producing  since  1992.  See  pp.  84-85. 

The  current,  scientifically  accepted  method  of  identifying  addictive  substances  relies 
on  the  knowledge  that  there  is  a  pharmacologic  basis  to  addiction.  See  p.  79.  Addictive 
substances  achieve  their  addictive  effects  by  exerting  psychoactive  (mood-altering)  effects, 
and  by  producing  chemical  reactions  in  the  brain  that  motivate  repeated,  compulsive  use  of 
the  substance.  See  pp.  79-80.  These  pharmacologic  effects  create  psychological  or 
physiological  dependence  in  the  user.  Id.  Nicotine  has  been  shown  in  animal  and  human 
studies  to  be  a  powerful  psychoactive  agent  and  to  produce  effects  in  the  brain  that  are 
characteristic  of  other  addictive  substances,  such  as  heroin  and  cocaine.  See  p.  94  et  seq. 
Nicotine  has  also  been  shown  to  act  as  a  "positive  reinforcer,"  perhaps  the  most  important 
hallmark  of  an  addictive  substance.  See  p.  96. 

Current,  widely  accepted  definitions  of  substance  addiction  place  primary  emphasis 
on:  compulsive,  regular  use  of  the  substance;  inability  to  stop  using  the  substance  despite  a 
desire  to  quit  and/or  harmful  consequences;  and  the  existence  of  tolerance  and/or  withdrawal 
symptoms  (physiologic  dependence).  Ss£  p.  84.  Using  the  contemporary  definition  of 
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addiction,  evidence  from  epidemiological  studies  has  now  established  that  many  cigarette 
smokers  and  smokeless  tobacco  users  are  addicted  to  nicotine. 

Numerous  studies  have  documented  the  characteristics  of  addiction  among  cigarette 
and  smokeless  tobacco  users.  First,  consumers  use  tobacco  regularly  and  compulsively.  For 
example,  87%  of  people  who  smoke  cigarettes  smoke  every  day.  See  p.  86.  Nearly  two- 
thirds  of  smokers  need  their  first  cigarette  within  the  first  half-hour  after  awakening.  Id. 
Second,  the  failure  rate  of  people  who  attempt  to  stop  or  reduce  their  smoking  is 
dramatic,  even  in  the  face  of  life-threatening,  tobacco-related  illnesses.  §ee  pp.  86-87.  Each 
year,  nearly  1 5  million  people  ~  almost  one-third  of  all  smokers  -  try  to  quit  smoking  in  the 
United  States.  Only  about  3%  of  would-be  quitters  achieve  long-term  success.  Indeed, 
cigarettes  and  smokeless  tobacco  products  may  be  the  only  elective  consumer  product  that  a 
majority  of  users  want  to  quit  using,  but  caimot.  In  response  to  the  1993  National  Health 
Information  Survey,  70%  of  current  smokers  reported  that  they  would  like  to  completely  stop 
smoking  cigarettes.  Sge  p.  87.  Sixty-eight  percent  of  smokeless  tobacco  users  in  one  study 
reported  an  average  of  four  previous  unsuccessfiil  attempts  to  quit  using  smokeless  tobacco. 
See  p.  91 .  Moreover,  tobacco  use  persists  despite  harmftil  and  often  deadly  consequences.  In 
one  survey,  90%  of  smokers  agreed  with  the  general  proposition  that  smoking  is  harmftil  to 
health,  65%  believed  that  smoking  had  already  adversely  affected  their  health,  and  77% 
believed  that  they  could  avoid  or  decrease  serious  health  problems  by  quitting  smoking. 
See  p.  87.  Almost  half  of  the  smokers  who  have  surgery  for  lung  cancer  resume  smoking. 
See  p.  87.  Even  when  smokers  have  their  larynxes  removed,  40%  try  smoking  again.  See 
P-.87. 
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Third,  consumers  who  abstain  from  tobacco  products  experience  withdrawal 
symptoms  and  nicotine  has  been  shown  to  produce  tolerance  (the  lessening  of  the  desirea 
effect  over  time  or  the  need  for  higher  doses  to  produce  the  same  effect)  among  tobacco  users. 
SSS  pp.  88, 92, 99.  For  example,  abstinence  from  smoking  is  often  accompanied  by  powerftil 
cravings  for  a  cigarette,  and  the  range  of  other  symptoms  imxiuced  by  abstinence  can  disrupt 
personal  life.  J4  Among  smokeless  tobacco  users,  one  study  showed  that  of  users  1 0  to  22 
years  old  who  had  tried  to  quit,  93%  had  suffered  withdrawal  symptoms,  ggg  P-  93- 

Accordingly,  nicotine  satisfies  the  classic  criteria  for  an  addictive  substance.  In  fact, 
major  recent  clinical  studies  have  demonstrated  that  between  75%  and  90%  of  frequent 
smokers,  and  more  than  one-third  of  smokeless  tobacco  users  are  addicted  to  tobacco.  S^ 
pp.  91 , 1 1 5  et  seq..  Further,  cigarette  \isers  themselves  recognize  that  cigarettes  are  addictive. 
According  to  a  national  household  survey  conducted  by  the  U.S.  Department  of  Health  and 
Human  Services  in  1991-92, 83%  to  87%  of  cigarette  smokers  vfho  smoke  more  than  26 
cigarettes  a  day  believe  they  are  addicted.  S^  p.  87. 

The  success  of  nidotine  replacement  therapies  provides  ftuther  evidence  of  nicotine's 
addictive  qualities.  Nicotine  replacement  therapies  (nicotine  gum  and  nicotine  patches)  have 
been  shown  to  be  effective  in  assisting  dependent  tobacco  users  to  quit.  ^  p.  88  etseq. 
Nicotine  replacement  could  only  significantly  increase  the  success  of  smoking  cessation 
efforts  if  nicotine  dependence  were  the  major  factor  preventing  tobacco  users  fix)m  quitting. 

Id. 

To  summarize,  the  widely  known,  well-publicized  evidence  of  the  addictive  nature  of 
nicotine  and  the  very  high  frequency  of  addiction  among  frequent  smokers,  ranging,  in  major 
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recent  studies,  from  75%  to  90%,  has  resulted  in  virtually  universal  acceptance  that  nicotine 
produces  addiction.'  Thus,  nicotine's  addictive  effects  are  now  undeniably  foreseeable  to 
manufacturers  of  cigarettes  and  smokeless  tobacco  products.  Because  it  is  also  well  known 
that  nicotine  addiction  produces  a  physiological  and  psychological  need  for  additional  doses 
of  nicotine,  it  is  foreseeable  that  a  large  proportion  of  consumers  wUl  use  tobacco  to  satisfy 

their  addiction. 

b.  Other  Pharmacological  Effects.  In  addition  to  its  addictive  effects,  nicotine 

produces  a  range  of  other  significant  pharmacological  effects,  which  manufacturers  of 
cigarettes  and  smokeless  tobacco  products  can  reasonably  be  expected  to  foresee.  Sge  p.  73  gt 
seq.  A  large  body  of  published  evidence  demonstrates  that  nicotine  produces  both  stimulative 
and  depressant  effects  on  mood.  SSS  P-  75;  see  also  p.  171 .  These  psychoactive  effects  have 
been  confirmed  using  electroencephalographic(EEG)  analysis.  M-  When  smokers  are  in  a 
stressfiil  situation,  smoking  has  a  depressant  effect  on  the  BEG  profile.  When  smokers  are 
under  conditions  of  low  arousal,  induced  by  mild  sensory  isolation,  cigarette  smoking  has  a 
stimulant  effect.  S^  pp.  75-76.  In  his  1988  report,  the  Surgeon  General  reviewed  the 
epidemiological  literature  on  the  effects  of  smoking  on  mood.  The  report  concluded: 

The  conclusion  from  this  literature  is  that  in  the  general  population,  persons 
perceive  that  smoking  has  functions  that  are  relevant  for  mood  regulation. 
Persons  report  that  they  smoke  more  in  situations  involving  negative  mood, 
and  they  perceive  that  smoking  helps  them  to  feel  better  in  such  situations 


»  This  evidence  distinguishes  nicotine  from  caffeine-containing  beverages  and  alcohol.  If  beverages 
containing  caffeine  are  addictive,  they  are  addictive  in  a  veiy  small  percentage  of  users.  Griffiths  RR. 
Editorial:  Caffeine  dependence  should  be  kept  in  proper  perspective.  JAMA  1994;272(  13):  1065-66. 
Beverages  containing  alcohol  are  addictive  in  fewer  than  1 5%  of  users.  14  at  p.  1066;  Grant  BF,  Harford 
T,  et  al.  Prevalence  of  DSM-D-R  Alcohol  Abuse  and  [)ependence  in  the  U.S.,  1988.  Alcohol  Health  and 
Research  World  Epidemiologic  Bulletin  No.  27, 1991;!  5(1  ):91. 
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Seep.  118. 

In  addition,  nicotine  is  widely  believed  to  regulate  weight  gain  in  smokers.  See  p. 
1 1 9.  The  1 988  Surgeon  General's  Report  summarized  the  large  number  of  clinical  studies 
establishing  an  inverse  relationship  between  cigarette  smoking  and  body  weight  and  animal 
studies  demonstrating  that  nicotine  plays  an  important  role  in  the  relationship  between 
smoking  and  body  weight.  Id.  Numerous  studies  show  that  smokers  believe  that  smoking 
keeps  weight  down  and  that  weight  control  is  a  significant  motivation  for  continued  smoking. 

This  evidence  plainly  satisfies  the  objective  standard  for  "intended  use"  set  forth 
above.  The  widespread  knowledge  and  acceptance  of  the  very  significant  pharmacological 
effects  of  nicotine  establish  that  any  reasonable  person  would  know  that  marketing  nicotine- 
containing  cigarettes  and  smokeless  tobacco  products  will  result  in  these  effects  and  lead  to 
addiction  in  millions  of  users. 

This  evidence  is  at  least  as  strong  as  the  evidence  that  the  courts  found  to  be  sufficient 
to  establish  intended  use  in  Jonas.  Babv  Rattles,  and  Focht.  supra.  As  discussed  above,  in 
each  of  those  cases,  the  defendant  had  a  plausible  argument  that  its  product  could  be  used  for 
purposes  that  fell  outside  the  jurisdiction  of  the  relevant  statute  (tg.,  baby  rattles  as  party 
favors,  firework  components  for  use  in  legal  fireworks).  Nevertheless,  the  courts  in  each  case 
found  that  the  product  fell  within  the  jurisdiction  of  the  applicable  regulatory  agency  based  on 
evidence  that  a  foreseeable  use  of  the  product  fell  within  the  ambit  of  the  statute.  The 
pharmacologic  effects  and  uses  of  nicotine-containing  cigarettes  and  smokeless  tobacco 
products  are  at  least  as  foreseeable  as  the  uses  of  the  products  at  issue  in  Jonas.  Babv  Rattles. 
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and  Focht. 

2.         Consumers  Use  Tobacco  Products  to  Obtain  the  Pharmacological  Effects 
of  Nicotine  and  to  Satisfy  Their  Addiction  to  Nicotine. 

As  previously  explained,  the  intent  that  a  product  be  used  as  a  drug  may  also  be  shown 

by  evidence,  alone  or  in  combination  with  other  evidence,  that  consumers  use  it  for 

pharmacological  purposes.  Here,  the  evidence  establishes  that  consumers  use  tobacco  for 

three  pharmacological  purposes:  to  satisfy  a  nicotine  addiction;  to  receive  the  accompanying 

psychoactive  effects,  such  as  relaxation  and  stimulation;  and  to  control  weight.  Moreover,  the 

evidence  shows  that  consumers  use  cigarettes  nearly  exclusively  for  phannacological 

purposes.  As  discussed  above,  under  the  most  widely  used  definitions,  major  recent  studies 

show  that  75%  to  90%  of  frequent  cigarette  users  are  addicted  to  cigarettes.  §ee  p.  26. 

Studies  also  reveal  that  a  large  proportion  of  consumers  use  tobacco  for  other 

pharmacological  effects,  including  relaxation,  reduction  of  negative  feelings,  and  for 

controlling  weight.  See  p.  1 1 8  etseq.  Under  ASH.  655  F.2d  at  240,  and  NNFA,  557  F.2d  at 

fi6,  the  high  percentage  of  smokers  who  use  cigarettes  for  their  pharmacological  effects, 

particularly  to  satisfy  an  addiction,  one  of  the  most  significant  drug  effects  on  the  body 

possible,  is  sufficient  by  itself  to  classify  cigarettes  and  smokeless  tobacco  products  as  drug 

delivery  systems  within  the  meaning  of  the  Act. 

Even  if  the  evidence  of  consumer  use  of  tobacco  products  to  satisfy  addiction  and  to 

obtain  other  pharmacological  effects  were  not  alone  sufficient  to  establish  the  intended  use  of 

cigarettes  and  smokeless  tobacco  products,  the  evidence  of  consumer  use,  in  combination 

with  the  other  evidence  jM^sented  here,  provides  compelling  support  for  the  determination 
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that  these  products  are  intended  to  be  used  for  phannacological  purposes.  Indeed,  the  nature 
of  consumer  use  of  these  products  underscores  nicotine's  classification  as  a  drug.  Because 
nicotine  is  an  addictive  product  that  the  vast  majorit)'  of  consumers  use  on  a  daily  basis  for  a 
period  of  years,  if  not  a  lifetime,  to  satisfy  an  addiction,  nicotine  unquestionably  functions  as 
a  pharmacological  product  at  the  consumer  level.  See  also  LEGAL  ANALYSIS  §  II.B.3, 
infra  (tobacco  manufacturers  recognize  and  acknowledge  that  consumers  use  their  products  to 
obtain  the  pharmacological  effects  of  nicotine). 

In  sununary,  consumers'  use  of  cigarettes  and  smokeless  tobacco  products  for 
nicotine's  pharmacological  effects,  viewed  in  combination  with  the  other  evidence  presented 
here,  supplies  more  than  sufficient  evidence  to  show  that  nicotine<ontaining  cigarette  and 
smokeless  tobacco  products  are  drug  delivery  systems  within  the  meaning  of  the  Act. 

3.         Tobacco  Manufacturers  Know  That  Nicotine  Has  Phannacological 
Effects  and  That  Consumers  Use  Tobacco  for  Those  Effects,  and 
Have  Acted  to  Facilitate  That  Use. 

Nicotine's  psychoactive  and  addictive  effects  on  tobacco  users  are  plainly  foreseeable 

to  tobacco  manufacturers,  not  only  because  they  are  widely  known  and  published  in  scientific, 

governmental,  and  lay  publications,  but  because  for  over  30  years  the  manufacturers 

themselves  have  engaged  in  intensive  research  on  nicotine's  psychoactive  and  addictive 

effects.  In  addition,  tobacco  industry  documents  reveal  numerous  statements  by  both  industry 

researchers  and  executives  in  which  they  express  their  own  views  that  nicotine  in  tobacco 

products  acts  as  a  psychoactive  and  addictive  drug.  Tobacco  manufacturers'  own  research 

also  demonstrates  that  consumers  use  cigarettes  to  obtain  the  pharmacological  effects  of 
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nicotine.  Finally,  tobacco  numufacturers  have  conducted  numerous  studies  to  identify  the 
dose  of  nicotine  that  will  elicit  the  psychoactive  effects  sought  by  tobacco  users,  and 
manipulate  the  amount  of  nicotine  delivered  by  tobacco  products. 

a.        Tobacco  Manufacturers*  Studies  and  Statements  Demonstrate  Knowledge 
That  Nicotine  in  Tobacco  Is  Addictive  and  Has  Psychoactive  Effects. 

(i.)  Addiction.  Over  the  last  35  years,  the  tobacco  industry  has  conducted  many 
studies  that  collectively  demonstrate  that  nicotine  has  the  properties  of  an  addictive  drug.  As 
described  in  FINDINGS  §  I.A.2.,  infra,  substances  are  shown  to  have  addictive  properties  by 
studies  of  the  substance  in  animals,  studies  of  human  reactions  to  the  substance,  and  studies  of 
effects  on  the  brain  caused  by  the  substance. 

Two  kinds  of  animal  studies  are  highly  predictive  of  a  substance's  addictive 
properties:  self-administration  studies  and  drug  discrimination  studies.  See  pp.  94-97.  A 
substance  is  considered  a  "positive  reinforcer"  that  is  highly  likely  to  be  addictive  in  humans 
if  studies  show  that  animals  self-administer  the  substance.  Id  In  drug  discrimination  studies, 
potentially  addictive  substances  are  identified  by  comparing  the  effects  of  one  substance  to 
those  of  other  psychoactive  substances.  Id. 

As  noted  above,  under  the  major  definitions  ofaddiction,  a  substance  is  recognized  as 
producing  addiction  (dependence)  on  the  basis  of  studies  on  human  responses  to  the  substance 

if: 

•  the  substance  is  psychoactive;  i.e.,  mood  altering; 

•  patterns  of  use  are  regular  and  compulsive,  despite  attempts  to  quit  and  harmful 


consequences; 
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•  it  causes  physical  dependence  characterized  by  a  withdrawal  syndrome;  and/or 

•  tolerance  develops,  causing  diminished  effects  after  repeated  use  and  increased  intake. 
See  p.  79  etseq. 

The  tobacco  industry  has  conducted  or  funded  studies  in  both  animals  and  humans 
showing  that  nicotine  bears  each  of  these  hallmark  properties  of  an  addictive  substance. 
Industry-conducted  and  sponsored  research  has  shown  that  animals  self-administer  nicotine 
and  that  animals  experience  nicotine's  psychoactive  effects.  SSS  P-  1 80  et  seq.  Industry 
research  also  demonstrates  that  the  human  response  to  nicotine  in  tobacco  meets  generally 
accepted  defmitions  of  addiction.  Tobacco  industry  research  demonstrates  that  nicotine  has 
psychoactive  effects,  see  p.  171,  that  most  tobacco  consumers  continue  daily  use  of  tobacco, 
despite  serious  attempts  to  quit  and  despite  concerns  about  the  adverse  health  consequences  of 
tobacco  use,  see  p.  206  et  seq..  and  that  abstinence  from  tobacco  use  produces  a  withdrawal 
syndrome.  See  pp.  146, 1 82.   Tolerance  to  the  phaipacological  effects  of  nicotine  has  also 
been  closely  studied  by  the  tobacco  industry  and  demonstrated  in  both  animals  and  humans. 
See  p.  1 8 1 .  Finally,  tobacco  industry  studies  have  shown  that  nicotine  acts  on  the  mesolimbic 
system  in  the  brain  and  triggers  the  release  of  the  chemical  dopamine.  Sgg  p.  1 70.  It  is 
believed  that  dopamine  release  is  the  mechanism  by  vjhkh  several  of  the  most  significant 
drugs  of  abuse,  including  cocaine  and  amphetamines,  exert  their  addictive  effects.  ^  p.  74. 
Thus,  the  tobacco  industry's  own  research  demonstrates  that  nicotine  has  all  the  properties  of 
an  addictive  drug. 

Numerous  tobacco  company  documents  contain  statements  by  company  researchers 
and  executives  acknowledging  that  nicotine  is,  in  fact,  addictive.  §££  p.  1 43  £i  ggg.  More 
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than  30  years  ago,  a  report  was  completed  for  British-American  Tobacco  Co.  (BATCO)'  that 

specifically  addressed  the  mechanism  of  nicotine  addiction  in  smokers.  S^  p.  143.  The 

researchers  concluded  that  chronic  intake  of  nicotine,  such  as  that  which  occurs  in  regular 

smokers,  creates  a  need  for  ever-increasing  levels  of  nicotine  to  maintain  the  desired  action: 

"[u]nlike  other  dopings,  such  as  morphine,  the  rate  of  increasing  donand  for  greater  dose 

levels  is  relatively  slow  for  nicotine."  ]jL  The  report  continues: 

A  body  left  in  this  unbalanced  state  craves  ft>r  renewed  drug  intake  in  order  to 
restore  the  physiological  equilibrium.  This  unconscious  desire  explains  the 
addiction  of  the  individual  to  nicotine. 

See  p.  144. 

Dr.  Sidney  J.  Green,  the  director  of  research  for  BATCO  for  20  years  and  a  member  of 
the  company's  board  of  directors,  repeatedly  acknowledged  that  nicotine  is  addictive.  See 
p.  1  SO.  Dr.  William  L.  Dunn,  a  senior  scientist  at  Philip  Morris  similariy  made  repeated 
statements  that  reflect  the  view  that  nicotine  has  the  properties  of  sm  addictive  substance.  See 
pp.  152-154. 

On  the  basis  of  research  that  had  been  sponsored  by  the  industry  in  the  early  1 960's, 
the  general  counsel  to  Brown  and  Williamson  reached  the  conclusion  thaf  "[w]e  are,  then,  in 
the  business  of  selling  nicotine,  an  addictive  drug ...  ."  ^  p.  1 50.  There  have  been  more 
recent  acknowledgements  by  the  industry  that  nicotine  is  addictive,  although  industry 
representatives  have  been  much  more  reticent  in  the  statements  they  have  made  about 
nicotine's  addictive  properties  since  the  1 970's,  viien  product  liability  concerns  began  to 


'  BATCO  and  Brown  and  Williamson  Tobacco  Corp,  bodi  part  of  tfie  multi-national  BAT  Industries, 
PLC,  shared  both  the  funding  and  the  results  of  their  nicotine-related  research.  See  Appendix  2. 
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mount.  Throughout  the  1970's  and  1980's,  industry-funded  researchers  have  repeatedly  stated 
that  nicotine  produces  addiction,  dependence,  and  withdrawal.  §£e  p.  145  et  seg.,  1 79-80. 
Moreover,'in  1994,  a  recently  retired  CEO  of  a  major  tobacco  company  openly  stated  that 
tobacco  is  addictive  and  that  its  addictive  properties  are  why  people  smoke.  In  an  interview 
for  an  article  in  the  Wall  Street  Journal,  the  fomier  chief  executive  of  RJR  Nabisco,  F.  Ross 
Johnson,  was  asked  about  nicotine  in  cigarettes,  and  he  responded,  "Of  course  it's  addictive. 
That's  why  you  smoke  . . ."  See  p.  1 55. 

(ii.)  Psychoactive  Effects.  The  tobacco  industry  has  conducted  and  funded,  both  as 
individual  companies  and  through  the  jointly-operated  Council  for  Tobacco  Research 
(CTR),'°  hundreds  of  studies  evaluating  nicotine's  pharmacological  effects  on  the  brain, 
including  nicotine's  specific  physiological  effects  on  brain  structure  and  chemistry;  its  effects 
on  mood,  performance,  and  cognition;  and  its  capacity  to  produce  the  characteristic  features 
of  addiction.  Seg  FINDINGS  §  n.B.,  infra,  at  p.  160  et  seg. 

Internal  company  documents  reveal  that  the  industry  conducted  and  funded  this 
research  effort  on  the  effects  of  nicotine  on  the  brain  because  the  tobacco  manufacturers 
strongly  suspected,  as  long  as  30  years  ago,  that  nicotine's  drug  effects  were  the  basis  for  the 
world  tobacco  market.  Seg  p.  161 .  For  example,  in  1963,  researchers  for  one  company  urged 
further  study  of  nicotine  because  "nicotine  is  the  key  factor  in  controlling,  through  the  central 
nervous  system,  a  number  of  beneficial  effects  of  tobacco  smoke."  See  p.  161  (emphasis 
added).  In  the  early  1 960's,  a  prominent  industry  scientist.  Sir  Charles  Ellis,  the  scientific 


'"  The  Council  for  Tobacco  Research  is  an  industry  trade  association  that  represents  almost  all  of  the 
major  tobacco  producers  in  the  United  States.  See  note  1 76,  infra. 
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advisor  to  the  board  of  directors  of  BATCO,  explained  that  industiy-sponsored  research  was 
underway  "to  elucidate  the  effects  of  nicotine  as  a  beneficent  alkaloid  drug,"  and  stated  "we 
are  in  a  nicotine  rather  than  a  tobacco  industry."  gee  p.  161 .  Indeed,  the  industry  as  a  whole 
was  sponsoring  substantial  research  on  nicotine  pharmacology  because  of  the  shared  belief 
that  the  drug  effects  of  nicotine  were  central  to  tobacco  use.  gee  pp.  140-42. 

Over  the  next  30  years,  the  tobacco  industry  conducted  numerous  studies  on  the  drug 
effects  of  nicotine  that  appear  similar  to  the  studies  conducted  by  pharmaceutical  companies. 
Before  mariceting  prescription  drugs,  a  pharmaceutical  company  studies  the  pharmacokinetics 
of  the  drug  (how  it  is  absorbed  into  the  body,  metabolized,  and  excreted),  the 
pharmacodynamics  of  the  drug  (what  specific  effects  the  drug  has  on  the  body's  chemistry  and 
metabolism  as  it  makes  its  way  throu^  the  body),  and  the  clinical  effects  of  the  drug 
(whether  the  drug  is  effective  in  producing  the  desired  therapeutic  or  physiological  effect). 
The  tobacco  industry  has  conducted  and  lunded  hundreds  of  studies  on  nicotine's 
pharmacokinetics,  pharmacodynamics,  and  clinical  effects.  See  p.  160  et  seg.  As  a  result,  the 
tobacco  industry  appears  to  have  an  understanding  of  the  pharmacological  effects  produced 
by  the  nicotine  in  tobacco  analogous  to  that  which  a  pharmaceutical  company  has  in 
mariceting  a  new  drug. 

For  example,  the  tobacco  industry  has  developed  sophisticated  techniques  for 
determining,  quantitatively  and  qualitatively,  the  presence  of  nicotine  and  its  metabolites  in 
blood,  urine,  and  tissue.  Sss  p.  174.  Studies  sponsored  by  tobacco  companies  using  these 
techniques  have  shown  that  nicotine  fix)m  tpbacco  is  absorbed  into  the  bloodstream  and 
delivered  to  the  brain,  seg  p.  176,  and  that,  once  delivered  to  the  brain,  nicotine  acts  on  the 
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receptors  in  the  brain  that  produce  a  range  of  significant  effects  on  brain  chemistry  and 
metabolism.  See  pp.  164. 169. 

The  tobacco  industry  has  also  sponsored  many  studies  on  the  ultimate  psychoactive 
^ffects  produced  by  nicotine.  Studies  sponsored  by  the  tobacco  industry  have  repeatedly 
demonstrated  that  nicotine  induces  moods  changes,  which,  under  different  conditions,  provide 
both  stimulant  and  depressant  (relaxant)  effects.  Sgc  pp.  171-72.  Moreover,  tobacco  industry 
studies  have  shown  that  nicotine's  effects  on  mood  are  correlated  to  EEG  changes  (a 
measurement  of  electrical  activity  in  the  brain  that  is  indicative  of  pharmacological  activity  on 
the  central  nervous  system).  W.  The  tobacco  industry  has  also  conducted  many  studies  that 
attempt  to  show  that  nicotine  improves  performance  efficiency.  Sw  p.  173." 

Intemal  tobacco  company  documents  feveal  that  all  of  this  research  has  convinced 

company  researchers  and  executives  that  nicotine  in  tobacco  functions  as  a  drug  with 

powerfiil  psychoactive  effects.  For  example,  in  1962,  even  before  much  of  this  research  had 

been  completed.  Sir  Charles  Ellis,  of  BATCO,  expressed  his  view  that  nicotine  in  tobacco 

functions  as  a  drug  much  like  stimulants  and  tranquilizers: 

It  is  my  conviction  that  nicotine  is  a  very  remarkable  beneficent  drug  that  both 
helps  the  body  to  resist  external  stress  and  also  can  as  a  result  show  a 
pronounced  tranquilising  e^ect.  You  are  all  aware  of  the  very  great  increase 
in  the  use  of  artificial  controls,  stimulants,  tranquilisers,  sleeping  pills,  and  it 
is  a  fact  that  under  modem  conditions  of  life  people  find  that  they  cannot 
depend  just  on  their  subconscious  reactions  to  meet  the  various  environmental 
strains  with  which  they  are  confronted:  they  must  have  drugs  available  which 
they  can  take  when  they  feel  the  need.  Nicotine  is  not  only  a  very  fine  drug, 
but  the  techniques  of  administration  by  smoking  has  considerable 
psychological  advantages  and  a  built-in  control  against  excessive  absorption 


"  In  fact,  these  studies  show  only  tfiat  tobacco  users  perform  better  on  some  cognitive  tasks  when  they 
are  given  nicotine  than  when  deprived  of  cigarettes  or  nicotine.  The  studies  do  not  show  that  tobacco 
users  perform  better  than  non-tobacco  users.  See  FINDINGS  §  II.A.2.,  infi-a. 
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See  p.  139  (emphasis  added).  In  the  decades  that  followed  this  statement,  BATCO  and 
Brown  and  Williamson  held  many  research  conferences,  some  of  which  were  devoted  entirely 
to  discussing  nicotine's  pharmacological  effects.  The  records  of  these  conferences 
demonstrate  that,  at  almost  every  conference,  tobacco  company  officials  from  around  the 
world  discussed  the  results  of  research  on  nicotine  pharmacology  and  reached  agreement  that 
nicotine  had  been  shown  to  have  pharmacological  effects  on  tobacco  users.  Se£  p.  125  etseq. 

Researchers  and  executives  from  the  other  major  tobacco  companies  and  associated 
with  CTR  have  also  made  statements  revealing  their  knowledge  that  nicotine  is  a 
psychoactive  drug.  For  example,  the  authors  of  a  research  paper  funded  by  CTR  reporting  on 
the  "beneficial"  pharmacological  effects  of  nicotine  in  cigarettes  said  that  "[n]icotine  is 
recognized  as  the  primary  psychoactive  compound  in  cigarette  smoke."  See  p.  1 3 1 . 

Researchers  at  RJR  have  published  studies  in  which  they  freely  acknowledge  the 
pharmacological  effects  of  nicotine  in  tobacco.  In  one  study,  they  concluded  that  "the 
beneficial  effects  of  smoking  on  cognitive  performance ...  are  a  function  of  nicotine 
absorbed  from  cigarette  smoke  upon  inhalation."  Another  published  RJR  study  discusses  the 
"nicotine  paradox":  the  effects  of  smoking  that  appear  to  be  stimulating  (e.g.,  increased  heart 
rate)  and  to  increase  mental  alertness  are  inconsistent  with  nicotine's  calming  and  stress- 
reduction  effects.  Ssep.  129.  As  discussed  in  the  following  subsection,  documents 
containing  statements  fix>m  Philip  Morris  officials  and  officials  at  U.S.  Tobacco,  the  largest 
smokeless  tobacco  manufacturer,  show  that  executives  at  these  companies  also  believe  that 
nicotine  in  tobacco  is  a  psychoactive  drug. 
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b.         Tobacco  Manufacturers  Know  That. Consumers  Use  Tobacco 
Products  for  the  Pharmacological  Effects  of  Nicotine. 

Industry  documents  show  that  tobacco  manufacturers  have  thoroughly  researched 
consumer  use  of  tobacco  products  and  understand  that  consumers  use  tobacco  to  obtain  the 
pharmacological  effects  of  nicotine.  In  fact,  tobacco  manufacturers  believe  that  consumers 
will  not  accept  cigarettes  that  contain  insufficient  levels  of  nicotine  to  produce 
pharmacological  effects. 

BATCO  reports,  research  conference  proceedings,  and  other  internal  documents  fit)m 
BATCO  contain  repeated  assertions  that  consxuners  use  tobacco  largely  to  obtain  nicotine's 
pharmacological  effects.  Seg  p.  125  etseq.  A  BATCO  Group  R«feD  Smoking  Behaviour- 
Marketing  Conference  held  in  1984,  which  focused  almost  entirely  on  the  role  of  nicotine 
pharmacology  in  smoking,  included  a  presentation  in  which  the  following  statement  was 
made: 

Smoking  is  then  seen  as  a  personal  tool  used  by  the  smoker  to  refine  his 
behaviour  and  reactions  to  the  world  at  large. 

It  is  apparent  that  nicotine  largely  underpins  these  contributions  through  its 
role  as  a  generator  of  central  physiological  arousal  effects  which  express 
themselves  as  changes  in  human  performance  and  psychological  well-being. 

See  pp.  126-27  (emphasis  added).  At  a  1976  BATCO  Smoking  Behavior  Conference,  the 

conferees  were  so  convinced  that  obtaining  a  dose  of  nicotine  was  the  reason  people  smoke 

that  they  thought  that  other,  non-phaimacological  reasons  for  smoking  might  emerge  only 

after  the  smoker  had  achieved  a  "maximum  nicotine  level"  and  had  satisfied  his  desire  for 

nicotine.  Sge  p.  194.  Many  other  industiy  statements  describedin  FINDINGS,  §  D.A.l  and 

C,  infra,  also  show  that  the  tobacco  industry  knows  that  the  pharmacological  effects  of 
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nicotine  are  the  primary  reason  consumers  use  cigarettes  and  smokeless  tobacco  products. 

Industry  documents  also  reveal  that  tobacco  manufacturers  appreciate  that  consumers 

will  not  accept  individual  tobacco  products  unless  they  provide  a  pharmacologically 

satisfying  dose  of  nicotine.  Dr.  Helmut  Wakeham  of  Philip  Morris  stated  in  1961  that  the 

pleasures  of  smoking  derive  at  least  in  part  from  nicotine's  pharmacological  effects  and  that 

"nicotine  is  believed  essential  to  cigarette  acceptability."  See  p.  134.  This  view  was  later 

adopted  and  enlarged  by  William  Dimn,  Jr.,  another  high-ranking  Philip  Morris  official.  In 

simunarizing  a  1972  conference  sponsored  by  CTR,  Durm  reported  that  "[t]he  primary 

incentive  to  cigarette  smoking  is  the  inunediate  salutary  effect  of  inhaled  smoke  upon  body 

function."  Seep.  134.  Dunn  continued: 

The  majority  of  the  conferees  would  go  even  further  and  accept  the  proposition 
that  nicotine  is  the  active  constituent  of  cigarette  smoke.  Without  nicotine,  the 
argument  goes,  there  would  be  no  smoking.  Some  strong  evidence  can  be 
marshalled  to  support  this  argument: 

1)  No  one  has  ever  become  a  cigarette  smoker  by  smoking  cigarettes  without 
nicotine. 

2)  Most  of  the  physiological  responses  to  inhaled  smoke  have  been  shown  to  be 
nicotine-related. 

3)  Despite  many  low  nicotine  brand  entries  in  the  market  place,  none  of  them 
have  captured  a  substantial  segment  of  the  market .... 

Seep.  135  (emphasis added). 

Tobacco  industry  documents  on  "satisfaction"  also  demonstrate  industry  knowledge 

that  delivery  of  a  pharmacologically  active  dose  of  nicotine  is  essential  to  consumer 

acceptance  of  tobacco  products,  see  FINDINGS  §  II.C.l .,  infra,  and  that  "satisfaction"  is  a 

tobacco  industry  euphemism  for  the  pharmacological  response  to  nicotine  that  smokers  seek 
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to  obtain  from  smoking.  See  p.  185.  For  example,  a  BATCO  scientist,  in  a  1969  presentation 

describing  the  research  activities  of  BATCO  Group  Research  &  Development,  stated  that: 

Nicotine  has  well  documented  pharmacological  action.  It  is  claimed  to  have  a 
dual  effect,  acting  both  as  a  stimulant  and  a  tranquilliser.  It  is  believed  to  be 
responsible  for  the  "satisfaction"  of  smoking,  using  this  term  in  the 
physiological  rather  than  the  psychological  sense. 

Sge  p.  186.  An  RJR  Marketing  Summary  Report  from  1983  similarly  concludes  that  the 

primary  reason  people  smoke  "is  probably  the  physiological  satisfaction  provided  by  the 

nicotine  level  of  the  product."  See  p.  186  (emphasis  added).  These  and  other  industry 

statements  set  forth  in  FINDINGS  §  n.C.  1 .,  infra,  further  demonstrate  the  tobacco 

manufacturers'  awareness  that  consumer  "satisfaction"  from  tobacco  products  depends  upon 

delivery  of  pharmacologically  satisfying  amounts  of  nicotine. 

The  industry's  study  of  "compensation"  behavior  by  smokers  provides  further  telling 
evidence  of  the  industry's  awareness  that  consumers  use  tobacco  to  obtain  a  carefully  titrated 
dose  of  nicotine.  See  FINDINGS  §  n.C.3.,  infra.  p.l98  et  seg.  "Compensation"  refers  to  the 
behavior  of  smokers  when  given  cigarettes  that  provide  a  lower  nicotine  yield  than  their 
regular  brands  (as  measured  by  a  smoking  machine).  When  using  lower-dose  products, 
smokers  often  smoke  more  cigarettes  or  smoke  the  cigarette  more  intensely,  for  example,  by 
taking  larger  or  more  puffs.  Tobacco  company  documents  reveal  that  the  industry  recognizes 
both  that  smokers  compensate  and  that  the  purpose  of  compensation  behavior  is  to  allow 
smokers  to  achieve  a  dose  of  nicotine  that  satisfies  their  physiological  need  for  nicotine.  Id. 

The  tobacco  industry  has  conducted  studies  on  compensation  that  show  that  each 
smoker  tends  to  obtain  close  to  the  same  dose  of  nicotine  from  each  cigarette,  despite 
differences  in  the  yield  as  measured  by  a  smoking  machine.  Ss£  pp.  202-04.  In  other  words, 
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indiistiy  studies  show  that  tobacco  users  seek  a  specific  dose  of  nicotine  fix>m  tobacco  and 

adjust  their  smoking  behavior  to  obtain  their  customary  dose  of  nicotine  fiom  cigarettes  with 

dififerent  yields.  For  example,  in  1974,  BATCO  researchers  reported  on  a  study  that  found 

that  "the  smoker  adjusts  his  pattorn  to  deliver  his  own  nicotine  requirements  (about  0.8  mg 

per  cigarette)."  ^  p.  202.  Thus,  the  tobacco  industry's  studies  demonstrate  that  smokers 

use  the  cigarette  as  a  nicotine  deliveiy  system  and  vary  their  smoking  behavior  to  obtain 

specific  doses  of  nicotine. 

Tobacco  company  documents  demonstrate  not  only  the  tobacco  industry's  awareness 

of  the  fundamental  importance  of  nicotine's  effects  on  the  brain,  but  their  knowledge  that 

these  effects  motivate  almost  iU  smoking.  A  1977  BATCO  report  entitled  "Some  'Benefits'  of 

Smoking"  contained  the  following  statement: 

Some  insights  into  the  likely  benefits  of  smoking  follow  fi'om  a  consideration  of 
the  properties  ofnicotine.  which  is  considered  lo  be  the  reinforcing  factor  in 
the  smoking  habit  of  at  least  80%  of  smokers 

See  p.  1 32  (emphasis  added).  Hi^-ranking  officials  agreed  with  this  assessment.  Dr.  S.J. 

Green  of  BATCO,  the  Director  of  Research  and  member  of  the  Board  of  Directors  of 

BATCO,  wrote  in  1 972  that  the  "[tjhe  tobacco  smoking  habit  is  reinforced  or  dependent  upon 

die  psycho-pharmacological  effects  mainly  ofnicotine."  Seg  p.  140. 

The  smokeless  tobacco  industry  also  recognizes  that  almost  all  consumers  use  tobacco 

products  to  obtain  the  pharmacological  effects  ofnicotine.  The  senior  vice-president  for 

marketing  of  U.S.  Tobacco  wrote  in  a  1981  letter  on  new  product  development: 

Flavorwise  we  should  try  for  innovation,  taste  and  strength,  nicotine  should  be 
medium . . .  Virtually  all  tobacco  usage  is  based  upon  nicotine,  "the  kick, " 
satisfaction. 
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'  See  pp.  1 86-87  (emphasis  added). 

The  importance  ofnicotine  delivery  to  consumer  acceptance  of  tobacco  products  is  so 
well -recognized  by  the  tobacco  industry  that  tobacco  company  officials  themselves  consider 
tobacco  products  to  be  nicotine  delivery  systems,  Le.,  vehicles  for  administering  doses  of 
nicotine.  At  the  1984  BATCO  Smoking  Behaviour-Marketing  Conference,  which  focused 
heavily  on  the  central  role  of  nicotine's  pharmacological  effects  in  tobacco  use,  one  of  the 
presentations  included  a  slide  that  read  "in  its  simplest  sense  puffing  behaviour  is  the  means 
of  providing  nicotine  dose  [sic]  in  a  metered  fashion."  See  p.  159. 

Tobacco  company  documents  demonstrate  that  high-ranking  tobacco  company 

officials  share  the  view  that  tobacco  is  a  nicotine  delivery  system.  See  FINDINGS  §  n.A.3., 

infra,  at  p.  1 56  et  seq.   Dr.  Green  repeatedly  asserted  that  tobacco  is  simply  a  vehicle  for 

delivering  nicotine.  Seep.  157.  RJR  executive  Claude  Teague,  Jr.  wrote: 

In  a  sense,  the  tobacco  industry  may  be  thought  of  as  being  a  specialized, 
highly  ritualized,  and  stylized  segment  of  the  pharmaceutical  industry. 
Tobacco  products  uniquely  contain  and  deliver  nicotine,  a  potent  drug  with  a 
variety  of  physiological  effects ....  If  nicotine  is  the  sine  qua  non  of  tobacco 
products,  and  tobacco  products  are  recognized  as  being  attractive  dosage 
forms  ofnicotine,  then  it  is  logical  to  design  our  products  -  and  where  possible 
our  advertising  -  around  nicotine  delivery . . . 

See  pp.  156-57. 

In  summarizing  a  1972  conference  sponsored  by  the  CTR,  William  Dunn,  of  Philip 

Morris,  characterized  the  cigarette  as  a  nicotine  delivery  system  in  the  following  language: 

Think  of  the  cigarette  pack  as  a  storage  container  for  a  day's  supply  of 
nicotine . . .  Think  of  the  cigarette  as  a  dispenser  for  a  dose  unit  ofnicotine 
. . .  Think  of  a  puff  of  smoke  as  the  vehicle  ofnicotine . . .  Smoke  is  beyond 
question  the  most  optimized  vehicle  ofnicotine  and  the  cigarette  the  most 
optimized  dispenser  of  smoke. 
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Seep.  156. 

Thus,  tobacco  company  researchers  and  executives  have  not  only  acknowledged  that 
nicotine's  drug  effects  are  central  to  the  use  of  tobacco,  but  have  also  stated  their  intention 
that  tobacco  products  be  used  as  delivery  systems  to  administer  doses  of  nicotine. 

c         Tobacco  Manufacturers  Have  Acted  to  Facilitate  and  Sustain  the 
Consumer  Use  of  Tobacco  Products  for  Their  Pharmacological 
Effects. 

The  amount  of  nicotine  that  reaches  the  bloodstream  of  the  smoker  is  determined  by 
the  nicotine  content  of  the  leaf,  the  chemical  additives  used  during  processing  of  the  tobacco, 
and  the  design  of  the  cigarette  or  smokeless  tobacco  product.  FDA's  investigation  has 
revealed  that  tobacco  manufacturers  have  conducted  numerous  studies  to  identify  the  dose  of 
nicotine  that  will  elicit  the  pharmacological  effects  sought  by  the  products'  users.  See 
FINDINGS  §  II.C.2,  infia.  at  p.  188  et  seg.  Furthermore,  the  investigation  has  shown  that 
cigarette  and  smokeless  tobacco  companies  manufacture  their  products  to  specifications  that 
ensure  that  the  final  product  will  contain  precise  levels  of  nicotine.  See  FINDINGS  §  lI.E., 
infra  at  p.  232  etseq.  This  evidence  also  demonstrates  that  tobacco  manufacturers  know  and 
intend  that  the  nicotine  in  their  products  have  pharmacological  effects  on  consumers. 

(i)  Product  Development  Research.  The  tobacco  industry  is  not  only  keenly  aware 
that  consumers  use  tobacco  for  nicotine's  pharmacological  effects,  but  has  conducted  product 
development  research  designed  to  ensure  that  tobacco  products  deliver  a  sufficient  dose  of 
nicotine  to  provide  a  pharmacological  response  that  satisfies  the  users'  need  for  nicotine.  See 
FINDINGS  §§  n.C.l.  and  2.,  infia.  The  industry  has  developed  sophisticated  technology  to 
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determine  the  amoxmt  of  nicotine  absorbed  by  tobacco  users.  See  p.  191.  Using  this 

technology,  tobacco  manufacturers  have  shown  that  tobacco  users  have  a  "daily  nicotine 

requirement."  See  p.  192.  Industry  research  and  statements  also  show  that  the  industry  has 

devoted  substantial  resources  to  determine  what  dose  of  nicotine  must  be  delivered  by  each 

cigarette  and  has  attempted  to  establish  the  "minimum  dose  of  [  ]  nicotine  that  can  provide 

pharmacological  satisfaction  for  the  smoker."  Sgep.  190.  The  tobacco  industry  has  also 

focused  a  significant  portion  of  its  product  development  research  on  methods  of  ensuring  that 

nicotine  is  delivered  at  levels  that  do  not  fall  below  a  pharmacologically  satisfying  dose. 

In  1972,  William  Dunn,  Jr.,  of  Philip  Morris  expressed  the  widely  held  industry  view 

that  there  is  a  minimum  level  of  nicotine  diat  must  be  delivered  in  tobacco  products  4P 

provide  pharmacological  effects,  and  that  below  that  level  there  would  be  few,  if  any,  tobacco 

sales: 

fCJritics  of  the  industry  would  do  well  to  reflect  upon  the  indifference  of  the 
consumer  to  the  industry's  efforts  to  sell  low-delivery  brands.  94%  of  the 
cigarettes  sold  in  the  U.S.  deliver  more  than  J  mg  of  nicotine.  98.5%xieliver 
more  than  0.9  mg.  The  physiological  response  to  nicotine  can  be  readily 
elicited  by  cigarettes  delivering  in  the  range  ofl  mg  of  nicotine. 

See  p.  1 89  (emphasis  added). 

The  industry  has  conducted  many  studies  designed  to  establish  the  daily  dose  of 

nicotine  obtained  by  tobacco  users  and  the  amount  of  nicotine  that  individual  tobacco 

products  must  deliver  to  the  consumer  to  provide  that  dose.  See  FINDINGS  §  n.C.l .  and  2., 

infra.  For  example.  Project  Wheat  was  a  multi-part  study  intended  to  aid  BATCO  in 

developing  cigarettes  with  increased  consumer  acceptance  and,  specifically,  to  establish 

smokers'  preferred  nicotine  level  in  tobacco  products.  Sw  pp.  >83-84.  Reports  of  the  study 
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make  clear  that  the  research  was  designed  to  identify  the  dose  of  nicotine  that  would  produce 

desired  physiological  responses,  rather  than  to  identify  the  correct  level  of  nicotine  for  taste  or 

flavor.  One  report  states: 

In  considering  which  product  features  are  important  in  terms  of  consumer 
acceptance,  the  nicotine  delivery  is  one  of  the  more  obvious  candidates. 
Others  include  the  taste  and  flavour  characteristics  of  the  smoke,  physical 
features  such  as  draw  resistance  and  rate  of  burn,  and  the  general  uniformity 
ofthe  product,  to  name  but  a  few.  The  importance  of  nicotine  hardly  needs  to 
be  stressed,  as  it  is  so  widely  recognized. 

See  p.  1 84  (emphasis  added).  The  researchers  offered  cigarettes  containing  different  levels  of 

nicotine  to  smokers  and  studied  their  responses.  The  study  report  concludes  that  there  was  an 

optimum  nicotine  delivery  for  smokers.  The  study  also  found  that  there  was  a  minimum  level 

of  nicotine  necessary  to  satisfy  all  smokers  and  that  cigarettes  that  provided  nicotine  below 

that  level  were  imacceptable.  Sw  p.  1 89.  Project  Wheat  and  similar  industry  studies  and 

statements,  FINDINGS  §  n.C.l .  and  2.,  infia.  reveal  that  tobacco  manufacturers  know  that 

tobacco  products  must  deliver  a  pharmacologically  active  level  of  nicotine  to  maintain 

consiuner  acceptance,  and  that  manufacturers  have  acted  to  identify  that  level. 

Other  tobacco  industry  research  reveals  that  the  tobacco  industry  has  taken  action  to 

ensure  that  tobacco  products  in  fact  deliver  pharmacologically  satisfying  doses  of  nicotine. 

See  FINDINGS  §  II.D.,  infra,  at  p.  21 3  etseq.  As  described  above,  the  industry  is  well  aware 

that  tobacco  products  must  provide  a  certain  level  of  nicotine  to  elicit  the  pharmacological 

effects  sought  by  consimiers  and  that  consumers  will  not  continue  to  purchase  tobacco 

products  that  fall  below  that  threshold.  As  a  result,  the  industry  has  focused  substantial 

attention  on  methods  of  manipulating  nicotine  delivery  in  marketed  products.  In  particular, 

the  industry  has  devoted  considerable  research  to  reducing  tar  while  maintaining  a  level  of 
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nicotine  delivery  that  would  satisfy  consumers'  desire  for  the  pharmacological  effects  of 

nicotine.  See  FINDINGS  §  n.D.2.,  infra  at  p.  222  et  seg.  As  stated  in  one  industry  patent: 

Maintaining  the  nicotine  content  at  a  sufficiently  high  level  to  provide  the 
desired  physiological  activity,  taste,  and  odor . . .  can  thus  be  seen  to  be  a 
significant  problem  in  the  tobacco  art.  The  addition  of  nicotine  to  tobacco  in 
such  a  way  that  it  remains  inert  and  stable  in  the  product  and  yet  is  released  in 
a  controlled  amount  into  the  smoke  aerosol  when  the  tobacco  ispyrolyzed,  is  a 
result  which  is  greatly  desirable. 

See  p.  2 1 3- 1 4  (emphasis  added). 

As  early  as  1965,  a  Brown  and  Williamson  official  reported  to  other  Brown  and 
Williamson  executives  that  BATCO  research  was  focused  on  "the  smoking  and  health 
problem."  The  goal  was  "to  find  ways  ofobtaining  maximum  nicotine  for  minimum  tar."  See 
p.  225.  Approaches  being  used  include:  (a)  chemical  treatment  offilters;(b)  nicotine 
fortification  of  cigarette  paper;  (c)  addition  of  nicotine  containing  powders  to  tobacco; 
(d)  alteration  of  blends."  Id, 

An  abimdance  of  industry  studies  and  patents  show  that  in  the  decades  since  1 965,  the 
tobacco  industry  has  invested  substantial  resources  to  develop  methods  and  technologies,  the 
declared  purpose  of  which  is  to  facilitate  the  design  of  cigarettes  in  which  the  tar  has  been 
lowered  but  the  amount  of  nicotine  delivered  has  been  maintained  or  increased.  See 
FINDINGS  §  II.D.2.,  infra.  These  methods  and  technologies  include:  increasing  the  nicotine 
content  of  tobaccos  by,  for  example,  adding  conunercial  nicotine  to  the  tobacco  or  other  parts 
ofthe  cigarette,  see  PP-  214-16;  transferring  nicotine  from  one  tobacco  to  another  or  by 
adding  tobacco  extracts,  see  p.  217;  adding  chemicals  to  tobacco  and  filters  to  increase 
delivery  of  nicotine,  without  altering  nicotine  content,  sge  p.  228;  and  altering  the  "puff-by- 
puff'  delivery  of  nicotine,  see  p.  227. 
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Tobacco  manufacturers  have  also  attempted  to  help  smokers  compensate  for  lower 

nicotine  yields,  that  is  to  obtain  more  nicotine  from  a  cigarette  than  its  machine-tested  yield, 

by  designing  cigarettes  with  "elasticity."  See  p.  229  et  seg.  ("Elasticity"  refers  to  the  ability 

of  a  cigarette,  whatever  its  machine-measured  nicotine  yield,  to  deliver  enough  smoke  to 

permit  a  smoker  to  obtain  the  amount  of  nicotine  he  needs,  for  example,  through  more  or 

longer  puffs,  or  by  covering  ventilation  holes.)  BATCO  researchers  described  corporate 

policy  on  compensation  and  elasticity  at  a  1 984  conference: 

Compensation  by  modifying  smoking  regime  [increasing  or  decreasing  puff 
volume,  duration,  puff  frequency,  amount  inhaled]  is  a  topic  which  is  being 
explored  at  GR  &  DC  and  this  includes  designing  products  which  aid  smoker 
compensation. 

The  marketing  policy  concerning  this  type  of  product  is  not  clear  but  it  is 
believed  it  will  depend  largely  on  the  degree  of  elasticity  in  the  design  and  how 
overtly  this  elasticity  is  achieved.  The  consensus  is  that  small  improvements  in 
elasticity  which  are  less  obvious,  visually  or  otherwise  is  likely  to  be  an 
acceptable  route. 

See  p.  230  (emphasis  added).  BATCO  documents  reflect  numerous  examples  of  research  on 

different  methods  to  improve  elasticity.  See  p.  230. 

In  summary,  the  tobacco  industry's  product  development  research  confirms  that: 

tobacco  manufacturers  know  that  consumers  use  tobacco  for  its  pharmacological  effects;  have 

acted  to  establish  the  dose  that  consumers  require  to  obtain  pharmacological  satisfaction  from 

tobacco  products;  and  have  woriced  to  develop  technology  that  will  ensure  that  marketed 

products  deliver  a  pharmacologically  satisfying  dose  of  nicotine. 
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(ii.)  Control  Over  Nicotine  Levels.  Tobacco  manufacturers  also  deliberately  control 
the  level  of  nicotine  in  cigarettes  by  monitoring  and  adjusting  nicotine  levels  at  each  stage  of 
the  manufacturing  process.  The  ultimate  objective  of  these  efforts  is  to  ensure  that  the 
finished  cigarette  delivers  the  desired  level  of  nicotine.'^ 

Periiaps  the  best  example  of  manufacturers'  control  of  nicotine  levels  is  the  effort  that 
die  companies  make  to  ensure  that  low-tar  cigarettes  deliver  an  adequate  amount  of  nicotine. 
As  described  in  the  preceding  subsection,  tobacco  industry  research  activities  have  focused  on 
developing  technologies  for  maintaining  and  increasing  nicotine  levels  as  tar  is  reduced. 
FDA's  investigation  has  also  shown  that  tobacco  manufacturers  actually  use  a  number  of 
techniques  to  ensure  that  nicotine  levels  in  marketed  products  do  not  fall  below  a  certain 
level,  such  as  incorporating  high  nicotine  tobaccos  to  ensxire  "adequate"  levels  of  nicotine  and 
using  chemical  additives  to  enhance  nicotine  delivery. 

Tobacco  manufacturers  have  a  sophisticated  understanding  of  the  nicotine  levels  in 
various  types  of  tobacco  and  in  the  various  parts  of  the  tobacco  plant.  By  monitoring  nicotine 
levels  in  the  tobacco  they  purchase  and  by  blending  the  tobaccos  in  accordance  with  their 
nicotine  levels,  tobacco  companies  are  able  to  manufacture  tobacco  products  with  nicotine 
levels  that  vary  only  minimally  within  cigarette  packs  and  from  pack  to  pack.  See  p.  271 . 

Officials  at  R.J.  Reynolds  and  Brown  and  Williamson  have  confirmed  the  importance 


'^  A  number  of  techniques  of  cigarette  production  and  manufacture  can  be  used  to  lower  nicotine 
levels.  Probably  the  most  significant  technique  is  the  design  of  low-tar  cigarettes  which  lower  nicotine 
levels  when  they  lower  tar  levels.  The  filters  that  are  used  in  95%  of  cigarettes  sold  in  the  United  States 
remove  a  certain  amount  of  nicotine.  The  techniques  described  in  FINDINGS  §  D.E.,  infra,  are  used  by 
the  tobacco  industry  to  offset  tiiese  reductions  in  nicotine  levels  and  ensure  that  each  cigarette  delivers  an 
amount  of  nicotine  necessary  to  ensure  consumer  "satisfaction,"  i&^  to  provide  an  adequate  dose  of 
nicotine  to  produce  desired  pharmacological  effects. 
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of  nicotine  levels  in  leaf  growing  and  purchasing,  geg  p.  243.  At  least  one  company  has 
actually  developed  a  high-nicotine  tobacco  to  use  in  manufacturing  low-tar  cigarettes.  Brown 
and  Williamson  used  a  combination  of  conventional  and  advanced  genetic  breeding 
techniques  to  develop  a  high-nicotine,  flue-cured  tobacco  plant,  named " Y- 1 ,"  that  has 
approximately  twice  the  nicotine  level  of  American-grown  flue-cured  tobacco.  Brown  and 
Williamson  used  Y-1  tobacco  in  its  cigarettes.  ^  p.  239  etseq. 

Once  purchased,  tobacco  leaves  are  blended  to  attain  target  levels  of  nicotine.  In  fact, 
nicotine  content  is  maintained  at  levels  that  would  represent  a  high  degree  of  control  for  a 
conventional  drug  manufactured  from  synthetic,  homogeneous  materials.  See  pp.  246-47. 
This  level  of  control  is  remaricable  for  a  product  such  as  cigarettes,  which  are  made  from 
biological  materials  with  a  highly  variable  content. 

Where  design  features  aimed  at  reducing  tar  levels  have  also  lowered  nicotine  levels, 
the  manufacturer  can  use  tobacco  leaves  with  higher  nicotine  content  to  increase  the  nicotine 
level.  For  example,  filters  that  are  designed  to  reduce  tar  can  also  reduce  nicotine.  Yet,  the 
industry  is  known  to  use  proportionally  greater  amounts  of  higher  nicotine-containing 
tobaccos  in  the  tobacco  blends  of  the  lowest-tar  varieties  of  cigarettes  to  maintain  a  higher 
nicotine  level  in  those  products.  See  p.  247.  For  example,  "Y-1,"  Brown  and  Williamson's 
high-nicotine  tobacco,  was  developed  as  a  "blending  tool"  to  permit  the  company  to  reduce 
tar  and  yet  maintain  nicotine  delivery  in  its  low-tar  cigarettes.  Seg  p.  240. 

Chemical  additives  are  also  used  to  enhance  nicotine  delivery.  A  major  American 
tobacco  company's  1991  handbook  on  leaf  blending  and  product  development  identified 
ammonia  as  being  effective  to  increase  the  amount  of  nicotine  delivered  to  the  smoker. 
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According  to  the  handbook,  ammonia  in  cigarette  smoke  "can  liberate  free  nicotine  from  the 
blend,  which  is  associated  with  increases  in  impact  and  'satisfaction'  reported  by  smokers." 
See  p.  249.  American  tobacco  companies  often  use  ammonia  in  reconstituted  tobacco;  when 
cigarettes  containing  this  type  of  tobacco  are  burned,  the  reconstituted  tobacco  serves  as  a 
source  of  ammonia  in  the  cigarette  smoke.  Seep.  250. 

Tobacco  companies  also  use  a  number  of  other  chemicals  to  optimize  nicotine 
delivery.  Nicotine  has  a  naturally  harsh  taste.  To  maintain  sufficiently  high  levels  of  nicotine 
in  tobacco  products,  manufacturers  moderate  nicotine's  harshness  by  adding  flavors  such  as 
sugar,  licorice,  cocoa,  menthol,  and  other  alcohol-based  aromic  substances  to  tobacco. 
According  to  one  industry  expert,  the  major  contribution  of  the  tobacco  flavor  specialist  is  to 
"help  provide  a  rich,  clean,  full-bodied  tobacco  flavor,  to  keep  to  a  minimum  hotness  and 
irritation  in  the  mouth,  and  to  ensure  high  satisfaction  from  an  adequate  level  of  nicotine  per 
puff{,]  requirements  that  guarantee  the  consumer  a  pleasurable  smoke."  See  p.  25 1 .  In 
addition,  glycerine/glycol  in  aerosol  formulation  is  used  to  enhance  "smoothness,"  ensuring 
that  smoke  will  be  inhaled  into  the  lungs,  thereby  facilitating  rapid  and  complete  absorption 
of  nicotine.  See  p.  253. 

To  a  remarkable  degree,  the  cigarette  industry  has  accomplished  the  task  of  delivering 
sufficiently  high  levels  of  nicotine  in  low-tar  products.  A  1983  study  showed  that  cigarettes 
advertised  as  having  a  low-nicotine  yield  contain  as  much  nicotine  as  high-yield  cigarettes. 
See  p.  262.   Moreover,  all  marketed  cigarettes  deliver  sufficient  nicotine  to  produce 
pharmacological  effects  on  smokers.  See  p.  1 08  etseq.  These  findings  are  consistent  with 
FDA's  findings  that  the  industry  employs  a  number  of  methods  to  boost  nicotine  delivery  to 
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compensate  for  nicotine  losses  fiom  the  application  of  tar-reducing  designed  modifications. 
Without  the  use  of  such  methods,  the  techniques  used  to  reduce  tar  should  result  in 
corresponding  nicotine  reductions.  Instead,  studies  by  FDA  and  others  have  demonstrated 
that  the  nicotine  yield  of  cigarettes,  as  defined  by  the  Federal  Trade  Commission  (FTC) 
smoking  machine  tests,  correlates  inversely  with  nicotine  concentrations  in  the  tobacco,  Le., 
that  some  of  the  lowest-tar  cigarettes  have  the  highest  concentrations  of  nicotine.  See  p.  262. 
•^    FDA's  analysis  of  FTC  data  also  reveals  an  apparent  increase  in  the  sales-weighted  FTC 
nicotine  delivery  ratings  since  1982  (the  earliest  year  for  which  the  computer  database  is 
available),  Le.,  an  overall  increase  in  nicotine  delivery  fi"om  U.S.  cigarettes.  See  p.  266. 

Tobacco  manufacturers'  actions  to  manipulate  nicotine  deliveries  fix>m  marketed 
cigarettes  further  demonstrate  that  nicotine  is  the  central  component  of  tobacco  products,  and 
that  tobacco  manufacturers  have  taken  deliberate  steps  to  maintain  the  level  of  nicotine  that 
smokers  receive. 

(iii.)  Alternative  Product  Research.  Tobacco  manufacturers  have  researched  and 
developed  alternatives  to  conventional  tobacco  products  and  to  nicotine,  largely  in  response 
to  concerns  about  the  health  effects  of  conventional  tobacco  products.  See  FINDINGS 
§  n.F.,  infi^  p.  289  etseq.  Industry  documents  explaining  the  nature  and  purpose  of  these 
alternative  products  provide  confirmation  that  tobacco  manufacturers:  1 )  understand  that 
nicotine's  pharmacological  effects  on  the  brain  are  essential  to  the  successful  marketing  of 
tobacco  products,  and  2)  have  taken  actions  to  ensure  that  altemative  tobacco  products  will 
continue  to  provide  these  pharmacological  effects. 

Internal  documents  fix>m  both  Philip  Morris,  Inc.,  and  Brown  and  Williamson  show 
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that  these  companies  have  had  substantial  research  programs  to  identify  "nicotine  analogues," 

chemicals  that  are  closely  related  to  nicotine.  S^  FINDINGS  §  n.F.l .,  infi^.  Company 

documents  reveal  that  both  Philip  Morris  and  Brown  and  Williamson  were  seeking  analogues 

that  would  produce  effects  on  the  central  nervous  system  similar  to  nicotine,  that  could  be 

substituted  for  nicotine  if  nicotine-containing  tobacco  became  regulated  or  unattractive  to 

consumers,  and  that  could  be  added  to  currently  marketed  products  to  enhance  the  effects  of 

nicotine.  Sge  p.  289.  These  programs  were  also  designed  to  identify  substances  that  shared 

nicotine's  "desired"  effects  on  the  central  nervous  system,  without  producing  its  undesirable 

effects  on  the  cardiovascular  system.  See  p.  290. 

The  industry's  nicotine  analogue  research  programs  were  expressly  based  on  the 

companies'  view  that  "[sjhould  nicotine  become  less  attractive  to  smokers,  the  future  of  the 

tobacco  industry  would  become  less  secure A  commercial  threat  would  arise  if  either  an 

altemative  [nicotine]  product  became  acceptable  or  the  effect  of  nicotine  was  changed  [by  an 

antagonist  to  nicotine]."  See  p.  292.   In  1968,  BATCO  researchers,  acknowledging  the 

critical  importance  of  nicotine  in  tobacco,  recommended  that  the  industry  search  for  nicotine 

substitutes  with  the  "desired"  pharmacological  effects  on  the  brain: 

In  view  of  its  pre-eminent  importance,  the  pharmacology  of  nicotine  should 
continue  to  be  kept  under  review  and  attention  paid  to  the  possible  discovery 
of  other  substances  possessing  the  desired  features  of  brain  stimulation  and 
stress-relief  without  direct  effects  on  the  circulatory  system.  The  possibility 
that  nicotine  and  other  substances  together  may  exert  effects  larger  than  either 
separately  (synergism)  should  be  studied  and  if  necessary  the  attention  of 
Marketing  Departments  should  be  drawn  to  these  possibilities. 

See  p.  290  (emphasis  added).  Various  BATCO  documents  show  that  the  company  had  an 

extensive  program  to  identify  nicotine  analogues.  See  FINDINGS  §  II.F.l .,  infia. 
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Internal  documents  fix)m  Philip  Moms'  nicotine  analogue  program  reveal  that  this 
cmnpany  also  sought  nicotine  analogues  with  phannacological  effects  on  the  central  nervous 
system,  including  efifects  associated  with  addiction.  SSS  P- 293  eLssa-  Philip  Morris 
documents  state  explicitly  that  the  purpose  of  the  research  on  nicotine  aiialogues  was  to  find 
nicotine  substitutes  that  were  behaviorally  active  and  had  the  same  "reinforcing  properties"  in 
animals  as  nicotine.  In  an  internal  report  on  Philip  Morris  research,  a  section  entitled 
"Nicotine  Analogues"  includes  the  following  "research  objectives": 

1.  Determine  if  behaviorally  active  nicotine  analogues  can  be  directly 
substituted  for  nicotine  in  rats  for  which  nicotine  is  functioning  as  an 
intravenously  delivered  positive  reinforcer. 

2.  Establish  nicotine  analogues  as  an  intravenously  delivered  positive 
reinforcer.' 

3.  Compare  the  potencies  of  nicotine  analogues  to  nicotine  in  producing 
positive  reinforcing  effects. 

See  p.  296.  As  described  in  FINDINGS  §  I.B.,  infra,  it  is  well  established  that  the  ability  of  a 

substance  to  act  as  a  "positive  reinforcer"  is  one  of  the  hallmarks  of  an  addictive  substance. 

Philip  Morris  documents  show  that  the  company  also  tested  nicotine  analogues  using 

"prostration"  studies  and  "drug  discrimination"  studies.   See  p.  295.  These  studies  provide 

evidence  about  whether  a  substance  acts  on  the  brain  in  the  same  manner  as  nicotine  and  has 

properties  of  an  addictive  substance.  Seg  FINDINGS  §  LB.,  infra. 

Philip  Morris  has  also  conducted  pharmacological  and  behavioral  research  on  another 

constituent  of  cigarette  smoke,  acetaldehyde,  that  was  believed  to  have  reinforcing  effects. 

See  FINDINGS  §  II.F.2,  infra.  This  research  was  intended  to  find  a  combined  dose  of 

acetaldehyde  and  nicotine  in  cigarettes  that  would  produce  "maximal  reinforcing  effects." 
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See  p.  298.  The  reinforcing  efficacy  of  a  substance  is  a  measure  of  its  ability  to  cause 
addiction  in  users.  Id.  In  undertaking  research  on  how  to  maximize  the  reinforcing  effects  of 
cigarettes,  Philip  Morris  demonstrated  its  understanding  of  the  addictive  nature  of  cigarettes 
and  its  intention  to  produce,  and  even  increase,  these  effects  in  tobacco  users. 

These  company  docimients  show  that  tobacco  manufacturers  have  sought  substitutes 
for  nicotine  that  had  psychoactive  effects  and  other  recognized  characteristics  of  an  addictive 
substance.  At  least  one  company  conducted  research  on  how  to  increase  the  reinforcing 
properties  of  cigarettes.  This  evidence  compellingly  shows  that  manufacturers  intend  tobacco 
products  to  have  pharmacological  efifects  and  result  in  addiction. 

Tobacco  companies  have  also  developed  a  number  of  cigarette  alternatives.  See 
FINDINGS  §  n.F.3.,  infra.  In  developing  cigarette  altematives,  the  companies  have  sought  to 
eliminate  many  of  the  traditional  components  and  characteristics  of  cigarettes  and  cigarette 
smoke,  such  as  tar  and  carbon  monoxide.  Tobacco  companies  have  consistently  recognized, 
however,  that  cigarette  altematives  must  deliver  adequate  amounts  of  nicotine  to  satisfy 
consumers.  As  a  result,  most  of  the  alternative  cigarette  products  developed  by  tobacco 
companies  are  simply  nicotine  delivery  systems.  For  example,  R.J.  Reynolds  has  developed 
two  "smokeless  cigarettes,"  Premier  and  Eclipse.  See  p.  302  et  seg.  Nicotine  is  virtually  the 
only  compound  (other  than  the  paper  and  the  filter)  that  is  contained  in  these  products  in 
quantities  similar  to  conventional  cigarettes.  Although  these  alternative  products  are  very 
different  from  one  another,  they  are  strikingly  the  same  in  their  ability  to  administer  a 
consistent  leveil  of  nicotine.  Industry  documents  and  patents  show  that  other  tobacco 
companies'  cigarette  altematives  are  also  intended  to  be  nothing  more  than  nicotine  delivery 
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systems.  See  pp.  305-07.  For  example,  BATCO  developed  cigarette  alternatives  that  it 

characterized  as  "devices  for  the  controlled  administration  of  nicotine."  See  p.  307. 

A  1970  BATCO  R&D  conference  included  a  telling  illustration  of  the  tobacco 

industry's  recognition  of  the  central  importance  of  nicotine  in  cigarette  alternatives: 

It  was  a^eed  that,  if  and  when  total  cigarette  consumption  declined,  great 
opportunities  for  supplying  the  demands  of  other  socially  acceptable  habits 
could  follow.  Discussion  followed  on  those  opportunities  which  might  arise. 
Amongst  those  discussed  were  a)  chewing  products,  and  b)  wet  snuff  [both  of 
which  are  smokeless  tobacco  products] .  It  was  felt  that  this  whole  area,  much 
of  which  is  already  in  the  tobacco  industry,  should  be  examined  more 
thoroughly.  Particular  attention  should  be  given  to  buccal  administration  of 
nicotine  aruJ  other  physiologically  active  ingredients.  At  the  same  time,  it  was 
re-affirmed  that  we  would  not  contemplate  the  incorporation  of  nicotine  in 
edible  products. 

See  p.  308  (emphasis  added).  As  this  passage  makes  clezir,  tobacco  manufacturers  understand 

that  the  common  feature  of  cigarettes  and  smokeless  tobacco  products  is  the  ability  to 

administer  nicotine  to  consumers,  and  that  the  purpose  of  the  nicotine  is  to  produce 

pharmacological  effects  in  the  consumer. 

Thus,  company  documents  related  to  the  development  of  alternatives  to  both  nicotine 

and  conventional  tobacco  products  establish  tobacco  manufacturers'  knowledge  that  nicotine's 

psychoactive  effects  are  critical  to  maintaining  a  successful  market  for  cigarettes  and 

smokeless  tobacco,  and  that  consimiers  use  these  products  primarily  for  nicotine's 

pharmacological  effects.  The  fact  that  the  tobacco  industry  considers  alternative  cigarettes 

that  are  sirhply  nicotine  delivery  systems  to  be  functionally  equivalent  to  traditional  cigarettes 

demonstrates  that  tobacco  companies  intend  their  currently  marketed  tobacco  products  to  be 

used  for  pharmacological  purposes  by  consumers. 
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d.         Smokeless  Tobacco  Manufacturers  Manipulate  Nicotine  Delivery  and 
Foster  Graduation  of  Users  From  Low  to  High  Nicotine  Products. 

Smokeless  tobacco  manufacturers  control  the  delivery  of  nicotine  from  smokeless 
tobacco  through  a  variety  of  additives  and  design  features.  Manufacturers  use  these  additives 
and  features  to  produce  lines  of  smokeless  products  that  deliver  nicotine'in  increasing 
amounts.  Evidence  exists  that  smokeless  tobacco  manufacturers  employ  a  "graduation 
process"  to  market  these  products.  Lx)w-nicotine  products  are  mariceted  to  new  users  of 
smokeless  tobacco.  Af^er  these  new  users  become  tolerant  to  the  low-nicotine  products, 
manufacturer  marketing  encourages  smokeless  tobacco  consumers  to  "graduate"  to  higher 
nicotine  products.  The  goal  of  the  graduation  process  is  to  establish  and  maintain  a  market 
for  the  smokeless  tobacco  products  with  the  highest  nicotine  delivery.  Smokeless  tobacco 
manufacturers'  deliberate  manipulation  of  levels  of  nicotine  delivery,  and  the  marketing  of 
low-nicotine  products  to  new  users  and  high-nicotine  products  to  exp)erienced  users, 
demonstrates  the  manufacturers'  intent  to  facilitate  nicotine  addiction.  This  evidence 
establishes  that  smokeless  tobacco  manufacturers  intend  to  affect  the  structure  and  function  of 
the  body. 

Until  the  1970's,  smokeless  tobacco  companies  in  the  United  States  marketed  only 
products  with  high  nicotine  deliveiy  that  were  not  well  tolerated  by  new  users  and  the  number 
of  consumers  using  their  products  was  steadily  diminishing.  See  pp.  279-80.  Evidence  from 
the  files  of  smokeless  tobacco  companies  shows  that,  in  the  late  1960's  or  early  1970's,  these 
companies  began  to  entice  new  users  of  smokeless  tobacco.  Id  To  do  so,  they  decided  to 
develop  low-nicotine  products  in  teabag-like  pouches  to  encourage  people  to  begin  using 
smokeless  tobacco.  See  pp.  280-81 .  Company  documents  also  reveal  that  manufacturers 
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deliSerately  set  out  to  produce  a  range  of  products  with  low,  medium,  and  high  nicotine 
delivery,  s££  P-  28 1 ,  and  that  they  understood  that  nicotine's  pharmacological  effects  were 
essential  to  the  success  of  their  products.  As  noted  above,  the  senior  vice  president  for 
marketing  of  the  largest  smokeless  tobacco  company  wrote  in  a  memorandum  on  new  product 
develoiMnent  that  "virtually  all  tobacco  usage  is  based  upoa  nicotine,  the  kick,'  satisfaction." 
See  pp.  186-87. 

Analyses,  by  FDA  and  others,  of  current  anokeless  tobacco  products  show  that 
smokeless  tobacco  companies  have  successfully  developed  product  lines  with  graduated 
nicotine  deliveries.  See  p.  276.  Abundant  evidence  exists  that  manufacturers  deliberately 
manipulate  smokeless  tobacco  products  to  provide  these  graduated  nicotine  deliveries. 
Smokeless  tobacco  manufacturers  do  so  primarily  by  adding  various  acidic  or  buffered 
compoimds  to  the  tobacco  to  alter  its  "pH,"  i.e.,  its  relative  acidity  or  alkalinity.  See  pp.  273- 
275.  By  increasing  the  pH  of  a  product,  manufacturers  increase  the  amount  of  nicotine  that  is 
transformed  from  the  "salt"  or  "bound"  form  of  nicotine  into  "free  nicotine."  Only  free 
nicotine  can  be  readily  absorbed  through  the  mouths  of  smokeless  tobacco  users  into  the 
bloodstream.  Small  adjustments  in  pH  can  dramatically  raise  delivery  of  free  nicotine.  For 
example,  raising  the  salivary  pH  from  7  to  8  increases  the  percentage  of  free  nicotine  from 
1 0%  to  50%,  a  five-fold  increase.   See  p.  274.  Analyses  of  currently  marketed  smokeless 
tobacco  products  reveal  that  the  "starter"  products  have  a  pH  in  the  range  of  5  to  7,  while  the 
products  for  experienced  users,  like  Copenhagen,  have  a  pH  of  8  or  more.  The  amount  of  free 
nicotine  delivered  from  these  products  correspondingly  ranges  from  5%  to  20%  for  the  starter 
products  and  50%  to  80%  for  the  high-end  products.  See  p.  276. 

57 


Other  featiires  of  these  products  are  also  designed  to  lower  nicotine  absorption  at  the 
low  (starter)  end  of  the  product  range  and  to  raise  nicotine  absorption  at  the  top  end.  For 
example,  himiectants  are  added  to  the  products  to  increase  moisture  content.  Sge  p.  279. 
High  moisture  content  and  other  design  features  of  smokeless  tobacco  have  the  effect  of 
providing  an  intense  "bolus"  dose  of  nicotine  to  the  user  when  the  \iser  first  places  a  wad  of 
tobacco  in  the  mouth.  Seg  p.  278.  On  the  other  hand,  "starter  products"  like  Skoal  Bandits 
are  often  packaged  in  a  miniature  pouch  designed  to  be  placed  in  the  user's  mouth;  the  pouch 
serves  to  limit  the  amount  of  snuff  that  is  placed  in  the  mouth  and  to  create  a  barrier  that 
decreases  the  rate  ofnicotine  release  fix)m  the  product.  Seep.  277.  Thus,  starter  products  like 
Bandit  deliver  less  total  nicotine  at  a  slower  rate  than  the  high-nicotine  products  offered  by 
the  same  companies. 

Internal  documents  fix)m  United  States  Tobacco  Co.  (UST),  the  largest  smokeless 
tobacco  producer  in  the  United  States,  demonstrate  that  the  company  developed  low  nicotine 
snuff  products  for  the  specific  purpose  of  creating  "starter"  products  for  new  users  who  could 
not  tolerate  products  with  more  nicotine.  These  low-nicotine  products  were  then  aggressively 
marketed  to  new  users  through  advertising  and  by  offering  free  samples  at  college  campuses 
and  sports  events.  See  p.  282  etseq.  UST  documents,  including  internal  memoranda  and 
advertising,  demonstrate  that  smokeless  tobacco  manufacturers  know  and  intend  that  their 
customers  will  "graduate"  upward  through  the  range  ofnicotine  products  to  the  highest 
nicotine  products.  F^r  example,  a  chart  prepared  by  USTs  marketing  department  is  labeled 
"graduation  process"  and  shows  a  hierarchy  of  products,  with  arrows  going  fixim  Skoal 
Bandits,  to  Happy  Days  and  Skoal  Long  Cuts,  and  cuhninating  with  Copenhagen.  See  p.  284. 
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This  "graduation"  corresponds  exactly  to  the  progression  of  the  nicotine  levels  delivered  by 
the  listed  products. 

The  product  development  and  marketing  strategies  for  smokeless  tobacco  have  been 
extremely  successiul  at  recruiting  new  users.  Use  of  smokeless  tobacco  products  has  risen 
substantially  since  the  1970's:  overall,  moist  snuff  sales  almost  tripled  from  1972  through 
1 991 ,  while  use  by  male  adolescents  aged  1 8  to  1 9  increased  almost  1 ,500%  between  1 970 
and  1991.  Seep. 287.  •  . 

The  deliberate  marketing  of  products  that  deliver  graduated  amounts  of  nicotine 
demonstrates  th'^t  smokeless  tobacco  manufacturers  know  that  their  products  are  used  to 
satisfy  consumers'  desire  for  increasing  amounts  of  nicotine.  The  evidence  of  manipulation  of 
nicotine  delivery  in  smokeless  tobacco  shows  that  manufactxirers  have  taken  steps  to  create 
and  sustain  the  need  for  nicotine.  This  evidence  is  more  than  sufficient  to  demonstrate  that 
smokeless  tobacco  manufacturers  intend  consimiers  to  become  tolerant  to,  and  addicted  to,  the 
\icotine  in  smokeless  tobacco.  Both  tolerance  and  addiction  are  effects  on  the  structure  and 
'Ction  of  the  body  produced  by  nicotine.  Accordingly,  smokeless  tobacco  products  are 
ded  to  affect  the  structure  or  function  of  the  body. 
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m.       NICOTINE-CONTAINING  CIGARETTES  AND  SMOKELESS  TOBACCO 
PRODUCTS  ARE  DRUG  DELIVERY  SYSTEMS  THAT  ARE 
APPROPRIATELY  REGULATED  AS  DEVICES. 

Nicotine-containing  cigarettes  and  smokeless  tobacco  products  are  "intended  to  affect 
the  structiire  or  any  fimction  of  the  body"  within  the  meaning  of  the  Act's  drug  and  device 
definitions.  21  U.S.C.  §§  321(gXlXC),  321(hX3).  Based  on  the  agency's  analysis  of  the 
evidence  before  it:  (1 )  the  nicotine  in  cigarettes  and  smokeless  tobacco  products  is  a  drug, 
achieving  its  effect  through  chemical  action  within  the  body;  (2)  cigarettes  and  smokeless 
tobacco  are  drug  delivery  systems  whose  purpose  is  to  deliver  nicotine  in  a  marmer  in  which 
it  can  be  most  readily  absorbed  by  the  consumer,  and  are,  therefore,  devices;  and  (3) 
cigarettes  and  smokeless  tobacco  products  are  combination  products  that  the  agency  has  the 
discretion  to  regulate  usirig  drug  authorities,  device  authorities,  or  a  combination  of  both 
authorities.  21  C.F.R.  §  3.2(e)  (1994).  The  record  before  the  agency  supports  regulation  of 
cigarettes  and  smokeless  tobacco  products  pursuant  to  the  Act's  device  authorities. 

FDA  considers  device-like  products,  such  as  instruments,' implements,  machines, 
contrivances,  implants,  or  other  similar  or  related  articles,  21  U.S.C.  §  321(h),  whose  primary 
piupose  is  delivery  of  a  drug,  and  that  are  distributed  with  a  drug  product,  to  be  drug  delivery 
systems.  Intercenter  Agreement  Between  the  Center  for  Drug  Evaluation  and  Research  and 
the  Center  for  Devices  and  Radiological  Health  §  Vn. A.  1  .(bXOctober  3 1 , 1 99 1  ¥"lntercenter 
Agreement").  Examples  include  contrivances  containing  drugs,  such  as  pre-filled  syringes, 
transdermal  patches,  and  metered-dose  inhalers.  Id.  Cigarettes  and  smokeless  tobacco 
products  function  in  a  similar  marmer  in  that  they  contain  a  drug,  nicotine;  are  used  to  deliver 
that  drug  to  the  site  at  which  the  drug  will  be  absorbed  into  the  body,  the  mouth  or  lungs;  and 
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after  the  drug  has  been  delivered,  the  deliveiy  system,  the  cigarette  butt  or  smokeless  tobacco 
material,  depleted  of  nicotine,  remains  and  must  be  disposed  of.  Only  the  nicotine  delivered 
by  these  products  achieves  its  primary  intended  purpose  by  chemical  action  in  or  on  the  body. 

~  Specifically,  a  cigarette  is  analogous  to  a  metered-dose  inhaler,  an  instrument  that 
converts  a  drug  into  an  aerosolized  form  for  inhalation  and  delivery  to  the  lungs  for 
absorption  into  the  bloodstream.  Indeed,  a  cigarette  is  not  simply  tobacco,  paper,  and  a  filter. 
It  is  "a  highly  engineered  product."  FDA  Docket  No.  94P-0069,  Response  of  R.J.  Reynolds 
Tobacco  Company,  Appendix  D,  p.  1  (November  2, 1994).  A  device  is  an  instrument  or 
related  article  that  "does  not  achieve  its  primary  intended  purposes  through  chemical  action 
within  or  on  the  body  of  man  or  other  animals  and  which  is  not  dependent  upon  being 
metabolized  for  the  achievement  of  its  primary  intended  purposes."  21  U.S.C.  §  321(h). 
The  primary  purpose  of  parts  of  the  cigarette,  each  of  which  is  a  device  or  device 
component  within  the  Act's  meaning,  and  the  cigarette  itself,  a  consciously  engineered 
instrument,  is  to  effectuate  the  delivery  of  a  carefully  controlled  amount  of  the  nicotine  to  a 
site  in  the  human  body  where  it  can  be  absorbed.  The  drug,  nicotine,  is  generally  contained 
within  the  treated  rolled  tobacco.  The  delivery  system,  the  nicotine-containing  cigarette,  must 
be  lit  to  have  its  intended  effect  on  the  structure  or  function  of  the  body,  and,  once  lit  and 
used,  is  discarded.  When  lit,  the  cigarette  produces  nicotine-containing  smoke,  which  is 
inhaled  by  the  consumer  and  when  absorbed  in  the  lungs,  yields  on  average  approximately  1 .0 
mg  of  nicotine.  As  the  evidence  discussed  above  reveals,  cigarettes  are  drug  delivery  systems 
and,  accordingly,  are  devices  within  the  meaning  of  the  Act. 

Smokeless  tobacco  products  function  like  infusion  devices  or  transdermal  patches  that 
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deliver  a  controlled  continuous  amount  of  nicotine  to  the  cheek  tissue  for  absorption  into  the 
bloodstream.  The  device  element  of  smokeless  products  is  the  tobacco,  which  contains  the 
nicotine  but  is  not  intended  to  be  consumed.  Instead,  in  normal  use,  most  of  the  tobacco  in 
the  product  is  not  absorbed  by  the  user  and  is  removed  from  the  mouth  after  absorption  of  the 
nicotine  through  the  cheek  tissue. 

The  primary  purpose  of  the  tobacco  is  to  provide  a  palpable  vehicle  that  allows 
nicotine  to  be  extracted  firom  the  tobacco  by  the  user's  saliva  so  that  it  may  be  absorbed  into 
the  body.'^  The  tobacco  also  delivers  chemicals  added  during  the  manufacturing  process, 
primarily  alkalines,  that  increase  the  pH  within  the  oral  cavity  and  affect  the  rate  at  which  the 
nicotine  is  absorbed  into  the  body.  Sec  FINDINGS  §  II.E.2. 

Because  cigarettes  and  smokeless  tobacco  products  are  drug-device  combination 
products,  FDA  may  regulate  them  as  drugs,  devices,  or  both.  See  56  Fed.  Reg.  58754,  58754- 
55  (November  21, 1991);  Intercenter  Agreement  §  VII.A.l(b).  Based  on  the  record  before 
the  agency,  regulation  of  cigarettes  and  smokeless  tobacco  products  pursuant  to  the  Act's 
device  authorities  is  most  appropriate  at  this  time.'*  The  alternative,  regulating  the  products 


"  The  fact  that  smokeless  tobacco  material  is  largely  organic  does  not  remove  it  from  the  definition  of 
a  device.  FDA  regulates  many  organic  substances  as  devices,  as  well  as  liquids  and  gases.  For  example, 
FDA  regulates  as  devices:  injectable  collagen,  hemodialysis  fluids,  lubricants  and  lubricating  Jellies, 
preservation  solutions  for  organ/tissue  transport,  absorbable  sponges  and  wound  dressings,  gas  mixtures 
for  pulmonary'fiinction  tests,  spray-on  dressings,  liquids  fiinctioning  through  physical  action  applied  to 
the  body  to  cool  or  freeze  tissues,  and  sodium  hyaluronate  or  hyaluronic  acids  for  use  as  a  surgical  aid. 
See  Intercenter  Agreement  §  Vn.C. 

'*  This  decision  is  similar  to  the  determination  of  the  Department  of  Health,  Education,  and  Welfare 
(HEW),  before  authority  over  biologic  drugs  was  transferred  to  FDA,  regarding  radioactive  biologic 
products.  Radioactive  biologic  products  are  both  biologies  under  the  Public  Health  Service  Act  (PHSA), 
42  U.S.C.  §  262,  as  well  as  drugs  and  new  drugs,  21  U.S.C.  §  321(g),  (p),  that  may  be  regulated  pursuant 
to  the  drug  provisions  of  the  FDCA.  HEW  determined  that  a  drug  would  not  be  subject  to  the  new  drug 
provisions  of  the  FDCA  if  it  is  a  drug  regulated  as  a  biologic  product  pursuant  to  the  licensure  provisions 
of  tlie  PHSA.  40  Fed.  Reg.  31311,31312  (July  25, 1 975);  see  2 1  C.F.R.  §  3 1 0.4. 
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pursuant  to  the  Act's  drug  authorities,  might  result  in  the  removal  of  these  products  from  the 
maricet.  Over  40  million  Americans  are  currently  addicted  to  cigarettes  and  smokeless 
tobacco  products.  Prohibiting  the  sale  of  these  products,  which  could  be  required  if  FDA 
were  to  apply  the  Act's  new  drug  authorities  to  them,  could  have  significant  health 
consequences  for  a  substantial  number  of  these  nicotine-addicted  consumers.  In  the  unique 
setting  of  highly  addictive  products  that  have  already  been  mariceted  for  a  sufficient  period  to 
addict  a  large  number  of  Americans,  application  of  requirements  that  could  result  in  the 
abrupt  removal  of  the  products  from  the  market  is  not  the  most  appropriate  regulatory 
response. 

By  contrast,  the  Act* s  device  authorities  provide  flexible  tools  that  allow  FDA  to 
establish  and  move  towards  the  public  health  protection  goals  that  are  most  practicable  for 
cigarettes  and  smokeless  tobacco  products.  Therefore,  FDA  is  proposing  a  set  of  regulatory 
requirements  for  these  products  pursuant  to  the  Act's  device  authorities. 

The  Medical  Device  Amendments  of  1 976,  while  having  as  their  objective  the 
ultimate  assurance  of  the  safety  and  effectiveness  of  marketed  devices,  contain  provisions 
designed  to  permit  a  staged,  multi-tiered  approach  to  assuring  the  safety  and  effectiveness  of 
long-mai^eted  products.  The  authorities  available  under  the  Act's  device  provisions  may  be 
used  to  help  eliminate  or  greatly  reduce  the  addiction  of  the  next  generation  of  American 
children  and  teenagers  to  cigarettes  and  smokeless  tobacco  products. 

Based  on  the  record  before  the  agency,  all  cigarettes  and  smokeless  tobacco  products 
distributed  in  the  United  States  are  drug-device  combination  products  subject  to  regulation  as 
devices.  The  record  before  the  agency  includes  evidence  that  these  products  are  intended  to 
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affect  the  structure  or  any  function  of  the  body,  based  in  part  on  nicotine's  well-established 
pharmacological  and  addictive  effects  and  the  widespread  consumer  use  of  cigarettes  and 
smokeless  tobacco  for  pharmacological  purposes.  These  factors  are  relevant  to  establishing 
the  intended  use  of  all  brands  of  cigarettes  and  smokeless  tobacco  products  distributed  in  the 
United  States.  , 

The  Agency  has  obtained  evidence  concerning  the  knowledge  of  cigarette  and 
smokeless  tobacco  product  manufacturers  about  the  pharmacological  and  addictive  effects  of 
nicotine  in  cigarettes  and  smokeless  tobacco,  and  their  manipulation  of  nicotine  delivery  to 
satisfy  users'  physiological  need  for  nicotine,  from  the  major  manufacturers  of  these  products 
and  from  CTR.  Products  from  these  manufacturers  account  for  the  vast  majority  of  the  U.S. 
cigarette  and  smokeless-tobacco  market  and  probably  account  for  close  to  100%  of  that 
market.  Under  FDA's  traditional  approach  to  device  classification,  it  is  appropriate  to  classify 
all  marketed  cigarettes  and  smokeless  tobacco  products  as  drug  delivery  devices  based  on  the 
cumulative  evidence  obtained  from  manufacturers. 
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CONCLUSION 

The  Food  and  Drug  Administration  has  conducted  an  extensive  investigation  and  has 
engagedin  comprehensive  analysis  regarding  the  agency's  jurisdiction  over  nicotine- 
conjaihiite  cigarettes  and  smokeless  tobacco  products.  The  results  of  that  inquiry  and  analysis 
support  a  finding  at  this  time  that  nicotine  in  cigarettes  and  smokeless  tobacco  products  is  a 
drug,  and  that  these  products  are  drug  delivery  devices  within  the  meaning  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act.  Nonetheless,  because  the  agency  recognizes  the  unique 
importance  of  the  jurisdictional  issue  as  well  as  the  factual  justification  for  any  proposed  rule 
in  this  area,  the  agency  invites  conmient  on  these  matters.  Comments  will  receive  fiill  and 
serious  consideration. 
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APPENDIX  TO  LEGAL  ANALYSIS 

Examples  of  FDA's  Regulation  of  Products  as  Drugs  or  Devices 

Based  on  the  Product's  Inhereut  Nature,  Actual  Use,  or  Its  Effect 

on  the  Structure  or  Function  of  the  Body 


FDA  has,  on  a  number  of  occasions,  asserted  jurisdiction  over  a  product  even  though  the 
product's  labeling  and  the  vendor's  advertising  or  other  express  representations  did  not  establish 
that  the  product  was  a  drug  or  a  device  within  the  meaning  of  the  Act.  The  agency  has  found 
"intended  use"  and  "intended  effects"  based  on  the  inherent  nature  of  the  product,  its  actual  use 
or  effects,  or  a  combination  of  these  factors.  Some  examples  follow: 

1 .  Stimulant  Narcotic  Chewed  or  Used  as  Tea:  Beginning  in  the  early  1 980's,  FDA 
regulated  as  imapproved  drugs  imports  ofcatha  edulis,  or  "khat,"  a  shrub  whose  leaves  act  as  a 
stimulant  narcotic  that  affects  the  central  nervous  system  when  chewed  or  used  as  tea,  even 
though  the  agency  did  not  have  any  information  about  or  claims  by  vendors.  FDA  Import  Alert 
66-23  (March  26, 1982,  revised  April  2, 1986,  and  February  9, 1993).  FDA  issued  an  import 
alert  for  the  product,  deeming  it  a  drug  in  the  absence  of  any  labeling  or  other  material  that 
would  establish  intended  use.  See  FDA  Import  Alert  66-23  (March  26, 1982).   FDA  initiated  a 
seizure  of  "khat"  in  Buffalo  in  1985  and  the  product  was  ultimately  forfeited  and  destroyed. 
FDA  Import  Alert  66-23  (April  2, 1986  revision).  Knowledge  of  khat's  use  came  from  United 
Nations  reports  and  other  general  sources  of  information  about  customs  and  practices  regarding 
the  use  of  khat.  Id. 

2.  Imitation  Cocaine:  FDA  took  numerous  enforcement  actions  in  the  1 980's  against 
"caine"  products  that  were  used  to  imitate  cocaine.  "Caine"  contained  bulk  anesthetic  powders, 
such  as  lidocaine  or  mannitol,  and  was  often  sold  as  "incense"  or  "novelty  cocaine." 
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Memorandum  from  Chief,  Prescription  Drug  Compliance  Branch  (August  4, 1982),  reprinted  in 
Rx  Drug  Study  Bulletin  #258.  The  agency  used  laboratory  analyses  of  the  products,  the  manner 
in  which  the  products  were  offered  and  sold,  such  as  through  magazines  not  associated  with  the 
legitimate  drug  industry  (e.g.  the  National  Enquirer,  High  Times,  Soldier  of  Fortune,  and  Easy 
Rider)  and  at  headshops  with  other  drug  paraphernalia,  and  "street"  information  that  the  products 
provide  a  "cheap  high"  to  determine  the  products'  intended  use.  See  id.  In  1984,  the  government 
seized  a  "caine"  product  from  Golden  Rod  Music  in  Dayton,  OH.  FDC  64350,  Case  No.  C-3-84- 
686  (S.D.  Ohio).  The  product  consisted  of  more  than  25  percent  ephedrine,  as  determined  by 
laboratory  analysis.  Id.  Also  in  1984,  FDA  issued  a  regulatory  letter  to  Mid-America  Drug  Co., 
Evansville,  IN.,  concerning  marketing  of  "caine"  products.  FDA  Administrative  File  for  Mid- 
America  Drug  Co.,  regulatory  letter  84-DT-12.  The  firm  voluntarily  discontinued  sales  of  the 
products,  as  did  several  other  firms  that  received  regulatory  letters  at  about  the  same  time.  Id., 
response  to  regulatory  letter  84-DT-12;  see  also.  FDA  Administrative  File  for  Sam's  Imports, 
Dearborn,  MI,  regulatory  letter  85-DT-3  and  response;  FDA  Administrative  File  for  NALPAC, 
Ltd.,  Oakpark,  MI,  regulatory  letter  85-DT-5  and  response;  FDA  Administrative  File  for  Tower 
Enterprises,.  Ida,  MI,  regulatory  letter  85-DT-2  and  response,  hi  1994,  the  govenunent 
prosecuted  Edwin  and  Thomas  Dews  in  Michigan  for  selling  a  product  called  "Milky  Trails," 
labeled  as  a  room  odorizer  but  in  fact  containing  lidocaine.  Case  No.  94  CR  20040-BC  (E.D. 
Mich.). 

3.         Hormones  in  Topical  Preparations:  The  agency  has  fomially  taken  the  position 
that  any  statement  in  the  labeling  indicating  that  "hormones"  are  present  in  topical  products  will 
be  considered  to  be  an  implied  claim  for  therapeutic  purposes,  or  to  affect  the  structure  or 
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function  of  the  body,  and  will  make  the  product  a  drug,  even  in  the  absence  of  more  specific 
claims.  58  Fed.  Reg.  4761 1, 47612  (September  9, 1993);  Drug  Study  Bulletin  No.  67  (March  28, 
1994);  see  also  54  Fed.  Reg.  40618, 40619  (October  2, 1989).  The  agency  has  also  taken  the 
position  that  even  in  the  absence  of  labeling  indicating  that  "hormones"  are  present  in  the 
product,  the  mere  presence  of  hormones  at  levels  that  affect  the  structure  or  any  function  of  the 
body,  or  the  inclusion  of  certain  hormones  that  do  not  have  any  legitimate  cosmetic  uses,  would 
be  sufficient  for  a  determination  that  the  product  is  a  drug.  58  Fed.  Reg.  at  4761 1 ; 

4.  Fluoride  in  Dentifrice  Products:  FDA  considers  dentifrice  products  containing 
fluoride  to  be  drugs,  irrespective  of  whether  any  claims  are  made,  because  fluoride  is  widely 
accepted  as  an  anti-cavity  agent  by  the  dental  products  industry  and  consumers,  and  because 
fluoride  affects  the  structure  of  the  tooth.  See  59  Fed.  Reg.  6084, 6088  (February  9, 1994);  see 
also  50  Fed.  Reg.  39854  (September  30, 1 985). 

5.  Thyroid  in  Food  Supplements:  In  1 984,  the  govemment  seized  and  destroyed  a 
thyroid-containing  product  that  had  been  marketed  as  a  food  supplement  by  an  Arkansas  firm. 
FDC  64270,  Case  No.  B-C-84-61  (E.D.  Ark.).  FDA  had  concluded  that  the  product  was  a  drug, 
based  on  the  recognized  effects  of  thyroid  products  on  the  structure  and  function  of  the  human 
body. 

6.  Interferon:  In  1983,  FDA  established  a  due  diligence  requirement  regarding 
manufacturers'  distribution  of  interferon,  a  biologic  product  composed  of  proteins.  See  48  Fed.     /^ 
Reg.  52644  (November  21,1 983).  At  the  time,  interferon  could  be  used  only  for  investigational 

purposes  in  laboratory  animals  and  tests  in  vitro.  However,  interferon  received  wide  media 

I 
coverage  as  a  potential  "miracle  cure"  in  the  treatment  of  cancer  and  viral  infections  in  humans. 
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Because  of  its  concern  over  diversion  of  interferon  to  unapproved  uses,  the  Agency  issued  the 
notice  to  prevent  use  of  interferon  in  humans. 

7.  Eve  Ailment  Device:  In  the  1960's.  FDA  vmdertook  an  enforcement  action 
against  a  metal  tube  containing  a  light  bulb,  round  metal  discs,  and  colored  glass  filters  used  by  a 
medical  practitioner  in  his  ofBce  in  the  treatment  of  various  eye  malfunctions  and  conditions.  A 
district  court  upheld  the  Agency's  conclusion  that  this  use  made  the  tube  a  device,  even  though 
the  practitioner  made  no  claims  for  the  product.  United  States  v.  An  Article  of  Device  . . . 
Labeled  in  Part:  "Cameron  Spitler  Amblo-Svntonizer".  261  F.  Supp.  243, 245  (D.  Neb.  1966). 

8.  Novelty  Condoms:  In  early  1 994,  FDA  took  the  position  that  "novelty  condoms" 
that  are  usable  as  condoms  would  be  regulated  as  condoms  even  in  the  absence  of  express  claims 
(e.g.,  for  birth  control  or  to  prevent  sexually  transmitted  diseases).  Letter  fiom  Ronald  Johnson, 
Director,  Office  of  Compliance,  CDRH,  to  Manufacturers,  Distributors,  and  Importers  of 
Condoms,  February  23, 1994.  The  agency's  position  was  based  on  the  belief  that,  because  of  the 
inherent  nature  and  exclusive  use  of  the  article,  people  would  actually  use  the  condoms  for 
prophylactic  purposes  even  though  they  were  not  so  labeled.  The  Agency  stated  that  "[l]abeling 
a  functional  condom  as  a  novelty  is  not  sufficient"  to  escape  the  regulatory  requirements 
applicable  to  condoms  specifically  and  medical  devices  in  general.  Instead,  a  manufacturer 
would  have  to  render  the  product  completely  unusable  as  a  condom.  Id. 

9.  Noncorrective  Tinted  Contact  Lenses:  The  agency  has  taken  the  position  that 
tinted  contact  lenses  that  do  not  correct  or  improve  vision  and  are  promoted  to  enhance  eye  color 
are  medical  devices.  This  position  is  based  on  the  fact  that  all  contact  lenses,  including  neutral 
lenses,  have  a  physiological  effect  on  the  eye.  In  1986,  the  government  obtained  a  consent 
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decree  of  permanent  injunction  against  the  sale  of  a  system  used  to  make  noncorrective  tinted 
contact  lenses  on  the  ground  that  the  system  causes  adulteration  of  a  medical  device,  the  lenses. 
FDA  INJ  1 145,  United  States  v.  International  Hvdron  Corp..  No.  87-2129  (E.D.N. Y.). 

1 0.  Sunscreens:  Between  1 940  and  the  1 970's,  FDA  changed  its  position  regarding 
the  degree  to  which  sunscreens  were  drugs  under  the  Act.  Sge  58  Fed.  Reg.  28194  (May  12, 

1 993).  FDA  had  stated  in  a  1 940  advisory  opinion  that  a  product  promoted  for  the  prevention  of 
damage  fix)m  the  sun  was  a  drug  while  a  product  promoted  for  acquiring  an  even  tan  was  a 
cosmetic.  Id.  at  28204.  FDA  changed  its  view  of  the  latter  category  of  products,  however, 
because  "[sjince  1940 . . .  there  has  been  a  significant  body  of  information  developed  on  the 
harmful  effects  of  the  sim  on  human  health  and  a  significant  change  has  occurred  in  consumer 
perception  ofthepmpose  of  sxmtanning  products."  Id  FDA  explained  that  simscreen  products 
affect  the  structure  and  fimction  of  the  body  by  "altering  the  normal  physiological  response  to 
solar  radiation,"  and  that  consumers  expect  protection  fi-om  such  products  irrespective  of  the  way 
in  which  such  products  are  promoted.  li 

11.  Tanning  Booths:  FDA  has  taken  the  position  that  tanning  booths  are  devices 
under  the  Act  because,  by  exposing  the  body  to  ultraviolet  rays,  they  are  intended  to  affect  the 
structure  or  function  of  the  body.  Based  on  this  position,  the  Agency  has  initiated  seizure  actions 
in  recent  years  against  various  tanning  booths,  including,  among  others,  those  in  the  possession 
of  Chic  Wig  Boutiques,  Clarksville,  Indiana.  FDC  66099,  Case  No.  NA  91-64-C  (N.D.  Ind.). 
The  Indiana  firm  signed  a  consent  decree  with  regard  to  this  device.  Id.;  see  also  FDC  66224 
(Chic  Tanning  Studio,  Tampa,  Florida),  Case  No.  92-CV-70829-DT  (M.D.  Fl.);  FDC  65453 
(Sunburst  Sun  Spa,  Anchorage,  Alaska),  Case  No.  A-87-625-CIV  (D.  Alaska). 

« 
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L         NICOTINE  HAS  DRUG  EFFECTS  ON  THE  BODY 

Nicotine  is  a  psychoactive  drug  that  affects  the  brain,  the  skeletal  muscles,  the 
cardiovascular  system,  and  other  systems  throughout  the  body.'^  Psychoactive  is  defined  as 
having  the  ability  to  alter  mood,  anxiety,  behavior,  cognitive  processes,  or  mental  tension." 
There  is  widespread  agreement  within  the  scientific  community  that  nicotine  causes 
substantial  pharmacological  effects,  including  those  that  lead  to  addiction  in  the  majority  of 
users.  This  section  will  briefly  review:  1 )  the  physiological  and  central  nervous  system 
effects  of  nicotine;  2)  the  data  that  support  the  conclusion  that  nicotine  is  an  addictive  ^ent; 
3)  the  evidence  that  the  amount  of  nicotine  in  commercially  available  products  is  sufficient  to 
cause  addiction;  and  4)  the  evidence  that  consumers  use  tobacco  products  for  their  drug 
effects. 


"  U.S.  Department  of  HeaMi  and  Human  Services.  The  Health  Consequences  of  Smoking:  Nicotine 
Addiction.  Report  of  the  U.S.  Surgeon  General,  1988.  U.S.  Department  of  Health  and  Human  Services, 
Public  Health  Service,  Centers  for  Disease  Control,  Center  for  Health  Promotion  and  Education,  Office 
on  Smoking  and  Health.  DHHS  Publication  No.  (CDC)  88-8406, 1988.  Pages  13-14,  79-124, 410, 596- 
60 1 .  (Hereafter  cited  as  Surgeon  General's  Report  1 988.  Nicotine  Addiction.) 

"  Hensyl  WR,  ed.  Stedman's  Medical  Dictionary.  25th  cd.  Baltimore,  MD:  Williams  and  Wilkins; 
1990:1284. 
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A.        NICOTINE  HAS  PHYSIOLOGICAL  AND  CENTRAL  NERVOUS 
SYSTEM  EFFECTS 

The  physiological  and  central  nervous  system  effects  of  nicotine  involve  effects  on 
both  the  stixicture  and  the  function  of  the  brain.  When  it  is  inhaled  in  cigarette  smoke, 
nicotine  is  absorbed  into  the  lungs  and  then  R^idly  enters  the  bloodstream.  In  anokeless 
tobacco,  it  is  absorbed  through  tissues  of  the  mouth  or  nose  and  then  enters  the  bloodstream. 
Once  it  is  in  the  bloodstream,  nicotine  crosses  the  blood-brain  barrier  and  is  rapidly 
distributed  to  the  brain. '^  It  is  estimated  that,  once  inhaled  in  cigarette  smoke,  nicotine 
reaches  the  brain  in  1 1  seconds  or  less.'*  Nicotine  generates  its  effects  by  binding  to  receptors 
in  the  brain  that  are  intended  to  receive  the  neurotransmitter  acetylcholine.  These  receptors, 
when  activated  by  nicotine,  cause  the  release  of  other  chemicals  in  the  brain  that  produce 
effects  on  mood,  alertness,  and  pertiaps  cognition.  Continued  nicotine  use  causes  an  increase 
in  the  number  of  receptors  that  can  bind  nicotine,  and  changes  the  electrical  and  metabolic 
activity  of  the  brain. 

Nicotine's  rewarding  effects  are  the  result  of  its  action  on  a  part  of  the  brain  called  the 
mesolimbic  system,  which  is  also  affected  by  many  other  addictive  drugs."  Nicotine,  like 
amphetamine  and  cocaine,  produces  its  rewarding  or  reinforcing  effects  by  stimulating  the 


"  Surgeon  General's  Report.  I99i.  Nicotine  Addiction.  Page  13. 

"*  BenowitzNL.  Clinical  Pharmacology  of  Inhaled  Drugs  of  Abuse:  Implications  in  Understanding 
Nicotine  Dependence.  Research  Monograph  99.  National  Institute  on  Drug  Abuse.  1990.  Page  1 7. 
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See: 


Wise  RA,  Rompre  PP.  Brain  dopamine  and  reward.  Ann  Rev  Psychol  1 989;40: 1 91  -225. 

Clarke  PBS.  Mesolimbic  dopamine  activation-the  key  to  nicotine  reinforcement?  The  Biology  of 
Nicotine  Dependence,  Wiley,  Chichester  (Ciba  Foundation  Symposium  152)  1990;153-168. 
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lelease  of  dopamine,  a  chemical  prodiKed  in  the  mesolimbic  system.  Dopamine  plays  a 
major  role  in  regulating  pleasurable  sensations.^  (S^  Appendix  1  for  a  summaiy  of  the 
studies  indicating  that  nicotine  acts  on  the  mesoliiilbic  dopaminergic  system.) 

Nicotine  produces  a  range  of  other  complex  pharmacological  effects  that  are  related  to 
its  dose  and/or  bioavailability.  For  example,  at  low  doses,  nicotine  stimulates  the 
cardiovascular  system,  producing  an  increase  in  blood  pressure  and  heart  rate.  At  higher 
doses  or  more  r^id  administration,  nicotine  slows  the  heart  rate.^' 

Depending  on  the  circumstances,  nicotine  delivered  by  cigarette  smoking  can  have  an 
arousal-increasing  or  arousal-reducing  effect.^  These  effects  have  been  confirmed  using 
electroencephalographic  (EEG)  analysis.^  When  smokers  are  placed  in  a  stressful  situation. 


20 


See: 


Pomerleau  OF,  Pomerleau  CS.  Neuroregulators  and  the  reinforcement  of  smoking:  towards  a 
biobehavioral  explanation.  Neurosci  Biobehav  Rev.  1 984;8:503-5 13. 

Wise  and  Rompre,  note  19,  «/pra,  at  pp.  191-225. 

Clarke,  note  19, 5upra,  at  pp.  1 53-168. 

^'  Henningfield  JE,  Miyasato  K,  Jasinski  DR.  Abuse  liability  and  phamacodynamic  characteristics  of 
intravenous  and  inhaled  nicotine.  J.  PharmacolExp  Ther.  1985;234:1-12. 

"  Norton  R,  Brown  K,  Howard  R.  Smoking,  nicotine  dose  and  the  lateralisation  of  electrocortical 
activity.  Psychopharmacology.  1992;108:473-479. 

^See: 
Pritchard  WS,  Gilbert  DG,  Duke  DW.  Flexible  effects  of  quantified  cigarette-smoke  delivery  on  EEG 
dimensional  complexity.  Psychopharmacology.  1993;!  13:95-102. 

Pritchard  WS.  Electroencephalographic  effects  of  cigarette  smoking.  Psychopharmacology. 
1991;104:485-490. 

Golding  JF.  Effects  of  cigarette  smoking  on  resting  EEG,  visual  evoked  potentials  and  photic  driving. 
Pharmacology  Biochemistry  and  Behavior.  1988;29:23-32. 
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smoking  can  have  a  depressant  effect  on  the  EEG  jMt)file.^*  When  smokers  are  under 
conditions  of  low  arousal  induced  by  mild  sensory  isolation,  cigarette  smoking  can  have  a 
stimulant  effect."  In  other  words,  smoking  appears  to  have  a  relaxing  effect  in  stressful 
situations  and  a  stimulating  effect  in  otherwise  nonstimulating  circumstances. 

Smoking  or  the  administration  of  nicotine  appears  to  have  mixed  results  in  its  effects 
on  sustained  attention."  The  tobacco  industry  has  conducted  several  studies  on  nicotine's 
effect  on  performance  and  cognition.  While  some  studies  showed  increased  performance  and 
response,^^  others  showed  little  or  no  effect."  Many  of  these  studies  were  conducted  with 
nicotine-deprived  subjects,  and  the  results  may  reflect  the  reversal  of  deficiencies  caused  by 
nicotine  withdrawal.  The  1988  Surgeon  General's  Report  concluded  that  "[a]fter  smoking 
cigarettes  or  receiving  nicotine,  smokers  perfomi  better  on  some  cognitive  tasks . . .  than  they 
do  when  deprived  of  cigarettes  or  nicotine.  However,  smoking  and  nicotine  do  not  improve 
general  learning."^'  (An  extensive  discussion  of  the  physiological  and  central  nervous  system 


"  See  Pritchard,  note  23,  supra,  at  pp.  485-490. 

"  Golding  J,  Mangan  GL.  Arousing  and  de-arousing  effects  of  cigarette  smoking  under  conditions  of 
stress  and  mild  sensory  isolation,  /'jyc/jop/jyj/o/ogy.  1982;19(4):449-56. 

^*  Heishman  SJ,  Taylor  RC,  Henningfield  JE.  Nicotine  and  smoking:  A  review  of  effects  on  human 
performance.  Experimental  and  Clinical  Psychopharmacology.  1 994;2(4):345-395. 
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See: 


Wesnes  K,  Warburton  DM.  Effects  of  smoking  on  rapid  information  processing  performance. 

Neuropsychobiology.  1983;9:223-229. 

Wesnes  K,  Warburton  DM.  Effects  of  scopolamine  and  nicotine  on  human  rapid  information  processing 
pcrfonnance.  Psychopharmacology.  1984;82:147-150. 

"  See  Heishman  et  al,  note  26,  supra. 

"  Surgeon  General's  Report  1988.  Nicotine  Addiction.  Page  441 . 
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effects  of  nicotine  is  available  in  the  1988  Surgeon  General's  Report.^ 


'*•  Mat  pp.  381-458. 
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B. 


NICOTINE  IS  ADDICTIVE 


1.        Major  Publk  Health  Groups  and  Leading  Experts  Concur 

Until  the  1980's,  nicotine  was  not  widely  appreciated  to  be  an  addictive  drug.  Within 
tiie  past  IS  years,  however,  broad  international  agreement  has  developed  within  the  scientific 
community  that  nicotine  in  tobacco  is  a  highly  addictive  or  dependence-producing  substance. 
The  terms  "addictive"  and  "dependence-producing"  are  generally  used  interchangeably;  both 
tenns  refer  to  the  persistent  and  repetitive  intake  of  psychoactive  substances  despite  evidence 
of  harm  and  a  desire  to  quit.^'  Some  scientific  organizations  have  replaced  the  term 
"addictive"  with  "dependence-producing"  to  shift  the  focus  to  dependent  patterns  of  behavior 
and  away  from  the  moral  and  social  issues  associated  with  addiction."  Both  terms  are  equally 
relevant  for  purposes  of  understanding  the  drug  effects  of  nicotine,  and  in  this  section,  the 
terms  will  be  used  interchangeably.  The  current  broad  recognition  that  nicotine  is  an 
addictive  substance  has  been  due  to:  I)  an  evolution  in  the  understanding  of  the  science  of 
addiction  (e.g.,  the  recognition  that  a  substance  does  not  have  to  be  intoxicating  >^en  used  at 
addictive  levels);"  2)  epidemiological  evidence  establishing  the  high  percentage  of  tobacco 


"  Surgeon  GeneraTs  Report.  1988.  Nicotine  Addiction.  Page  7. 

^  A/atp.  11. 

'^  U.S.  Public  Health  Service.  Smoking  and  Health.  Report  of  the  Advisory  Committee  to  the  Surgeon 
General  of  the  Public  Health  Service.  U.S.  Department  of  Health,  Education,  and  Welfare,  Public  HeaMi 
Service,  Center  for  Disease  Control.  PHS  Publication:  No.  1 103, 1964.  (Hereafter  cited  as  Surgeon 
General's  Report  1964.  Smoking  and  Health.)  The  1964  Surgeon  GeneraTs  Report  considered  nicotine  to 
be  "habituating"  rather  than  addictive  because  it  did  not  appear  to  produce  intoxication  or  cause  physical 
dependence,  and  its  users  did  not  tend  to  increase  the  dose.  These  were  considered  to  be  the  features  of 
addictive  drugs. 

At  Aat  time,  cocaine  and  amphetamines  were  also  regarded  as  not  causing  physical  dependence.  See: 

Wesson  DR,  Smidi  DE.  Cocaine:  Its  Use  for  Central  Nervous  System  Stimulation  Including  Recreational 
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users  vAmo  di^Iay  the  clinical  symptcmis  of  addiction;  and  3)  the  accumulation  of  evidence  in 
die  last  two  decades  demonstrating,  in  both  labmatoiy  animals  and  humans,  that  nicotine  is  a 
psychoactive  drug  that  imxluces  i^uumacological  effects  similar  to  those  seen  with  other 
addictive  substances. 

Scientists'  understanding  of  addiction  has  evolved  over  ibc  past  30  years.  Earlier 
definitions  of  addiction  suggested  that  addiction  was  predominately  the  result  of  weakness  in 
the  personality  of  the  user  rather  than  the  lesuh  of  the  frfuomacological  effects  of  the 
addicting  substance.^  More  recently,  animal  and  human  research  has  revealed  the 
I^iarmacological  basis  of  addiction.^'  It  has  been  shovm  that  addictive  substances  produce 


and  Medical  Uses.  In:  Cocaine:  1977.  NIDA  Research  Monograph.  DHEW  Publication  Number  (ADM) 
77-471.  Department  of  Health,  Education,  and  Welftre.  Rockvilk,  MD.  1977.  Page  145. 

Winkler  A.  The  Etiology  of  Opioid  Dependence.  In:  Opk>id  Dependence:  Mechanisms  and  Treatment 
Winkler  A  (ed).  1980.  Plenum  Press.  New  York,  NY.  Page  26. 

Winkler  A.  The  Problems  of  Drug  Dependence,  b:  Opioki  Dependence,  supra,  at  p.  1 3. 

''See: 
The  Committee  on  Nomenclature  and  Statistics  of  die  American  Psychiatric  Associatkm.  I9S2. 
Diagnostic  and  Statistical  Manual,  Mental  Disorders  with  Special  Stipplement  on  Plans  for  Revision. 
American  Psychiatric  Association.  Washington,  IX.  Page  39. 

Surgeon  GeneraTs  Report  1964.  Slmo^g  one/ //eoAA.  Page  3S1. 

Surgeon  GeneraFs  Report.  1 988.  Nicotine  Addiction.  Page  248. 

"See:  ' 

Hanson  HM,  Ivester  CA,  Morton  BR  Nicotine  self-administratkm  in  rats.  In:  Cigarette  Smoking  as  a 
Dependence  Process,  NIDA  Research  Monograph  23.  U.S.  Department  of  Heahh,  Education,  and 
Wel£tfe.  1 979.  Pages  70-90. 

GoUberg  SR,  Spealman  RD,  Goldberg  DM.  Persistent  bduvior  at  high  rates  maintained  by  intravenous 
self-administratkx)  of  nicotine.  Science.  1981  ;2 14:573-575. 

Griffiths  RR,  Henningfiekl  JE,  Bigekm  GE  Human  cigarette  smoking:  manipulation  of  number  of  puffs 
per  bout,  interlxMit  interval  and  nicotine  dose.  J  Pharmacol  Exp  Ther.  1981  ;220(2):256-265. 
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definable  chemical  effects  in  the  brain  that  reinforce  continued  use  of  these  substances  and 
cause  physiological  and/or  psychological  dependence  on  these  substances.^  The 
contemporary  understanding  of  addiction  also  places  a  major  emphasis  on  the  intrinsic 
pharmacological  ability  of  a  substance  to  cause  compulsive,  regular  use  and  on  the  inability  of 
users  to  stop  using  Ae  substance,  even  when  they  are  strongly  motivated  to  do  so." 

In  1986,  the  Office  of  the  U.S.  Surgeon  General  issued  a  report  concluding  that 
nicotine  in  smokeless  tobacco  is  addictive."  hi  1988,  the  Surgeon  General  issued  an 
additional  report  concluding  that  nicotine  in  cigarettes  and  other  forms  of  tobacco  is 
addictive.^' 

The  landmark  1988  report  by  the  Surgeon  General  ("the  1988  report")  noted  that  the 


Griffiths  RR,  Henningfield  JE.  Pharmacology  of  cigarette  smoking  behavior.  Trends  Pharmacol  Sci. 
1982;3:260-263. 

Henningfield  JE,  Goldberg  SR.  Nicotine  as  a  reinforcer  in  human  subjects  and  laboratory  animals. 
Pharmacol Biochem Behav.  \9%'i;\%fi):9%9-992. 

^  Surgeon  General's  Report.  1988.  Nicotine  Addiction.  Pages  170-279. 

"  See: 
American  Psychiatric  Association.  1 994.  Diagnostic  and  Statistical  Manual  of  Mental  Disorders  (Fourth 
Edition).  American  Psychiatric  Association.  Washington.  DC.  Page  1 76.  (Hereafter  cited  as  American 
Psychiatric  Association.  1 994.  DSMIV.) 

World  Heahh  Organization.  1 992.  The  ICD-IO  Classification  of  Mental  and  Behavioural  Disorders: 
Clinical  Descriptions  and  Diagnostic  Guidelines.  World  Heahh  Organization.  Geneva,  Switzerland.  Page 
76.  (Hereafter  cited  as  World  Headi  Organization.  1992.  ICD-10.) 

Surgeon  GeneraTs  Report  1 988.  Nicotine  Addiction.  Pages  248-250.   ^ 

"  U.S.  Department  of  HeaMi  and  Human  Services.  The  Health  Consequences  of  Using  Smokeless 
Tobacco:  A  Report  of  the  Advisory  Committee  to  the  Surgeon  General,  1986.  U.S.  Department  of  Health 
and  Human  Services,  Public  HeaM)  Service,  Bethesda,  MD.  NIH  Publicatkm  No.  86-2874,  April  1986. 
Pages  144-145, 166.  (Hereafter  ched  as  Surgeon  GeneraTs  Report.  1986.  Smokeless  Tobacco.) 

^  Surgeon  GeneraTs  Report  1 988.  Nicotine  Addiction.  Page  9. 
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main  features  of  the  definitions  of  addiction  used  by  grotq)s  throughout  the  worid  are  hi^y 
ccmsistent  The  1988  report  adopted  a  set  ofcritoria  based  on  the  conunon  criteria  of  these 
definitions.  The  primaiy  criteria  for  drag  dependence  relied  on  in  the  Surgeon  General's 
Report  were: 

1 .  hi^y  controlled  ot  compulsive  use  (even  deq>ite  a  desire,  ot  repeated  attempts,  to 
quit); 

2.  psychoactive  ("mood  altering")  effects  produced  by  the  action  ofthe  drag  substance 
on  the  brain;  and 

3.  drug-inotivated  behavior  caused  by  "reinfincing"  effects  ofthe  psychoactive 
substance.^ 

The  1988  report  identified  the  following  additional  criteria  for  identifying  drug  dependence: 

•  rq)etitive  and  stereotyped  patterns  of  use; 

•  persistent  use  de^te  adverse  jAysical,  social  or  psychological  effects; 

•  quitting  episodes  followed  by  relapse; 

•  recurrent  cravings  for  the  drug,  e^iecially  during  abstinence; 

•  development  of  tolerance  (diminished  reqxmsiveness  to  the  drug's  effects,  sometimes 
accompanied  by  increased  intake); 

•  withdrawal  symptoms  that  can  motivate  findier  use  ofthe  drug;  and 

•  pleasant  (euphoriant)  effects  produced  l^  the  drug.^' 

The  1 988  repmt  exhaustively  reviewed  the  available  data  on  die  effects  of  nicotine  on 
the  body,  the  metabolism  of  nicotine  within  the  body,  the  dependence-producing  jnoperties  of 


• /rf.«tp.7. 
*•  Mat  pp.  7-8. 
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nicotine,  tobacco  use  compared  to  other  drag  dependencies,  the  pharmacological  effects  of 
nicotine  that  promote  tobacco  use,  and  treatment  of  tobacco  dependence.  Applying  the 
criteria  for  drag  dependence  listed  above  to  these  data,  the  1988  Surgeon  General's  Report 
concluded  that: 

1 .  Cigarettes  and  oihet  forms  of  tobacco  are  addicting; 

2.  Nicotine  is  the  drug  in  tobacco  that  causes  addiction;  and 

3.  The  pharmacologica]  and  behavioral  processes  that  detemiine  tobacco  addiction 
are      similar  to  those  that  determine  addiction  to  drags  such  as  heroin  and  cocaine.^^ 

Major  public  health  organizations  and  leading  experts  have  concluded  that  nicotine  is 

an  addictive  or  dependence-producing  substance. 

•         The  World  Health  Organization,  the  American  Medical  Association,  the  American 
Psychiatric  Association,  tiie  American  Psychological  Association,  the  Royal  Society 
of  Canada,  and  the  Medical  Research  Council  in  the  United  Kingdom  have  all 
recognized  that  nicotine  is  an  addictive  or  dependence-producing  drag.^^ 


*^  Mat  pp.  6-9. 

*' See: 
World  Health  Organization.  1974.  World  Health  Organization  Technical  Report  Series  No.  551.  WHO 
Expert  Committee  on  Drug  Dependence,  Twentieth  Report.  World  Heahh  Organization.  Geneva, 
Switzerland.  Pages  15-16. 

World  Health  Organization.  1 992.  ICD-10.  Page  324. 

American  Medical  Association.  1993  AMA  Policy  Compendium.  Ethyl  alcohol  and  nicotine  as  addictive 
dtyigs.  American  Medical  Association.  1993. 

American  Psychiatric  Association.  1980.  Quick  Reference  to  the  Diagnostic  Criteria  from  DSM-III. 
American  Psychiatric  Association.  Washington,  DC.  Page  99. 

American  Psychological  Association.  Statement  ofthe  American  Psychological  Association  before  the 
U.S.  House  of  Representatives,  Committee  on  Energy  and  Commerce,  Subcommittee  on  Healdi  and  the 
Environment  on  die  subject  of  The  1988  Surgeon  GeneraPs  Report,  The  Health  Consequences  of 
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•  On  August  2, 1 994,  FDA's  Dnig  Abuse  Advisory  Committee,  an  independent  group 
composed  primarily  of  experts  on  juldiction  science,  concluded  that  cigarettes  and 
other  f<»ms  of  tobacco  are  addicting,  and  that  nicotine  is  the  drug  in  tobacco  that 
causes  addiction.  The  FDA  advisory  committee  also  concluded  that  all  currently 
marketed  cigarettes  contained  addicting  levels  of  nicotine. 

•  In  a  1 991  survey,  the  vast  majority  of  scientists  funded  by  the  tobacco  industry  stated 
that  they  believed  that  cigarette  smoking  is  addictive.**  According  to  this  report, 
among  the  principal  investigators  of  research  projects  funded  by  the  tobacco  industry 
in  1989, 83.3%  strongly  agreed  and  15.3%  agreed  somewhat  that  cigarette  smoking  is 

addictive.*' 

Furthermore,  the  medical  community  has,  since  the  early  1 980*5,  come  to  recognize 
that  nicotine  addiction  is  a  clinical  disorder.  The  Diagnostic  and  Statistical  Manual  of  Mental 
Disorders  (DSM),  published  by  the  American  Psychiatric  Association,  and  the  International 
Statistical  Classification  of  Disease  and  Related  Health  Problems  (LCD),  published  by  the 


Smoking:  Nicotine  Addiction.  July  29, 1 988.  Page  1 . 

Royal  Society  of  Canada.  Tobacco,  Nicotine,  and  Addiction:  A  Committee  Report.  Prepared  at  tiie  request 
of  The  Royal  Society  of  Canada  for  The  Health  Protection  Branch,  Health  and  Welfare  Canada.  August 
31, 1989.  Pages  8-9. 

Medical  Research  Council.  The  Basis  of  Drug  Dependence.  MRC  Field  Review.  Medical  Research 
Council.  1994.  Page  11. 

*•  Cummings  KM,  Sciandra  R,  Gingrass  A,  Davis  R  What  scientists  funded  by  tiie  tobacco  industry 
believe  about  the  hazards  of  cigarette  smoking.  Am.  J  of  Pub  Health.  1 99 1  ;8 1  (7)894. 


**  /rf.atp.895. 
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WotM  Health  Organization,  use  very  similar  criteria  to  identify  dependence.*^  Like  the 
criteria  specified  by  the  U.S.  Surgeon  General,  these  criteria  emphasize  the  ability  of  a 
substance  to  produce  compulsive  use,  withdrawal  and/or  tolerance,  inability  to  control  or 
terminate  drug  use  despite  efforts  to  quit  or  reduce  use,  and  continued  use  despite  harmful 
effects.  (See  Appendix  1  for  a  description  and  history  of  the  criteria  for  identifying 
addiction.) 

Nicotine  has  been  recognized  as  dependence-producing  imder  the  DSM  criteria  since 
1980.  The  most  recent  version  of  DSM  (DSM-IV)  recognizes  two  substance  use  disorders- 


^  The  most  recent  version  of  DSM  (DSM-IV)  defines  "substance  dependence"  as  substance  use  that 
produces  three  or  more  of  the  following  symptoms  in  users: 

•  marked  tolerance; 

•  a  witfidrawal  syndrome  and/or  the  substance  is  taken  to  relieve  or  avoid  wididrawal  symptoms; 
•.         die  substance  is  often  taken  in  larger  amounts  over  a  longer  period  of  time  than  intended; 

•  persistent  desire  or  unsuccessful  efforts  to  cut  down  or  control  substance  use; 

•  a  great  deal  of  time  spent  in  activities  necessary  to  obtain  the  substance,  use  the  substance  (e.g., 
chain  smoking),  or  recover  from  its  effects; 

•  important  social,  occupational,  or  recreational  activities  are  given  up  or  reduced  because  of 
substance  use;  and 

•  use  is  continued  despite  knowledge  of  having  a  persistent  or  recurrent  physical  or  psychological 
problem  tiiat  is  likely  to  have  been  caused  or  exacerbated  by  tiie  substance. 

DSM-rV  explains  how  die  following  criteria  are  apparent  in  nicotine  dependence:  tolerance,  withdrawal, 
desire  to  quit,  great  deal  of  time  using,  and  continued  use  despite  medical  problems.   American 
Psychiatric  Association.  1994.  DSM IV.  Pages  181, 243. 

"Dependence  syndrome"  is  characterized  under  die  ICD-10  as  a  cluster  of  eflFects  after  repeated  use  of  a 
substance  resulting  in  three  or  more  of  the  following  symptoms: 

a  strong  desire  or  sense  of  compulsion  to  take  die  substance; 

an  impaired  capacity  to  control  substance-taking  behavior  in  terms  of  its  onset,  termination,  or 

levels  of  use; 

substance  use  with  the  intention  of  relieving  withdrawal  symptoms  and  widi  awareness  that  this 

strategy  is  effective; 

a  physiological  withdrawal  state; 

evidence  of  tolerance  such  that  the  increased  doses  of  the  substance  are  required  in  order  to 

achieve  effects  originally  produced  by  lower  doses; 

progresshre  neglect  of  ahemative  pleasures  or  interests  in  favor  of  die  substance;  and 
'    persisting  with  substance  use  despite  clear  evidence  of  overdy  harmful  consequences. 
World  Heahh  Organization.  1992.  ICD-JO.  Pages  75-76, 321. 
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associated  widi  nicotine:  nicotine  dependence  and  nicotine  withdra^^.^ 

'  The  ICD  has  included  tobacco  as  a  dependence-producing  substance  since  1 992. 
Previously,  the  ICD  recognized  the  existence  of  tobacco  dependence,  but  tobacco  was  treated 
separately  from  other  addictive  drugs  because  tobacco  differed  in  its  psychotoxic  effects*' 
when  used  at  usual  doses.  Witii  the  publication  of  ICD-10  in  1992,  however,  tobacco  was 
included  with  the  other  addictive  drugs.** 


"  See  American  Psychiatric  Association.  1994.  DSKflV,  note  37,  supra,  at  p.  99.  An  individual  is 
classified  as  having  physiologic  (in  addition  to  psychological)  dependence  on  a  substance  under  DSM-IV 
if  there  is  evidence  of  tolerance  to  or  withdrawal  from  the  substance.  Id. 

**  World  Health  Organization.  \97i.  Mental  Disorders:  Glossary  and  Guide  to  Their  Classification 
in  Accordance  with  the  Ninth  Revision  of  the  International  Classification  of  Diseases.  World  Heald) 
Organization.  Geneva,  Switzerland.  Page  43. 

**  World  Health  Organization.  1992.  ICD-IO.  Page  75. 
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2.         Epidemiological  Data  Establishes  That  Tobacco  Users  Display  die  Clinical 
Symptoms  of  Addiction 

a.         Studies  Documenting  Symptoms  of  Addiction  in  Smokers 

Population  studies  of  smokers  conducted  in  recent  years  clearly  demonstrate  that 
nicotine  produces  regular,  compulsive  use,  that  such  use  is  persistent  despite  both  attempts  to 
quit  and  an  appreciation  of  cigarette's  harmiul  effects,  and  that  abstinence  from  nicotine 
produces  withdrawal  symptoms: 
Regular,  compulsive  use: 

•  87%  of  people  who  smoke  cigarettes  smoke  every  day  ;^  and 

•  Nearly  two-thirds  of  smokers  have  their  first  cigarette  within  the  first  half-hour  after 
they  wake  up." 

Use  persists  despite  attempts  to  quit  or  reduce  use: 

•  In  one  study,  84.3%  of  those  vsiio  smoked  a  pack  or  more  per  day  had  unsuccessfully 
tried  to  reduce  the  number  of  cigarettes  smoked.^^ 

•  A  smoker  who  makes  a  serious  attempt  to  stop  smoking  has  a  less  than  5%  chance  of 
being  off  cigarettes  a  year  later,^^ 

•  Each  year  in  the  United  States,  1 S  million  people  try  to  quit  smoking,  but  less  than  3% 


"  Centers  for  Disease  Control.  1991  National  Health  Interview  Survey.  Atlanta,  GA.  U.S.  Department 
of  HeaMi  and  Hunum  Services,  1991. 

*'  Centers  for  Disease  Control.  1987  National  Health  Interview  Survey.  Atlanta,  GA.  U.S.  Department 
of  Heald)  and  Human  Services,  1 987. 

"  Henningfield  JE,  Clayton  R,  Pollin  W.  Involvement  of  tobacco  in  alcoholism  and  illicit  drug  use. 
British  Journal  of  Addiction.  1 990;8S  :280. 

"  Sachs  DPL,  Leischow  SJ.  Pharmacologic  Approaches  to  Smdcing  Cessation.  Clinics  in  Chest 
Medicine.  1991;12(4):788. 
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have  long-tenn  success;'* 

•  In  one  study,  70%  ofcuntnt  smokers  lepoited  they  would  "like  to  completely  stop 
smoking";'^  and 

•  83%  to  87%  of  cigarette  smokers  who  smoke  nK»e  than  26  cigarettes  a  day  believe 
they  are  addicted.^ 

Use  persists  despite  harmful  consequences: 

• .  In  one  survey,  90%  of  smokers  agreed  with  the  general  proposition  that  smoking  is 
harmful  to  health,  65%  believed  that  smoking  had  aheady  affected  their  health,  and 
77%  believed  that  Aey  could  avoid  or  decrease  serious  healA  problems  by  quitting 
smoking;" 

•  Almost  halfofthe  smokers  M^  undergo  surgery  for  lung  cancer  resume  smoking;'* 
and 

•  Even  after  smokers  have  had  their  larynxes  removed,  40%  try  smoking  again.'* 


**  Centers  for  Disease  Control.  Morbidity  and  Mortality  Weekly  Report.  "Cigarette  Smoking  Among 
Aduhs-United  States,  1993."  December  23, 1994.  Page  927. 

»M  • 

**  Substance  Abuse  and  Mental  HeaMi  Services  Administration.  J  99  J/1 992  National  Household 
Survey  on  Drug  Abuse.  U.S.  Department  of  Health  and  Human  Services. 

"  Thomas  RM,  Larsen  MD.  Smoking  prevalence,  belief,  and  activities  by  gender  and  other 
demographic  indicators.  Princeton,  NJ.  The  Galhip  Organization,  Inc.  1993. 

"  Davison  G,  Duffy  M.  Smoking  habits  of  kmg  term  survivors  of  swgeiy  for  lung  cancer.  Thorax. 
1982;37:33 1-333. 

"  West  R,HimbuiyS.  Smoking  habits  after  laryngectomy.  SrA/et//  198531:514-515. 
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Abstinence  produces  withdrawal  symptoms: 

•  Abstinence  fiom  smoking  is  often  accompanied  by  powerful  cravings  for  a  cigarette;" 

•  Smokers  in  a  position  to  compare  the  effects  of  nicotine  with  the  effects  of  other 
addictive  drugs  say  they  are  comparable;"  and 

•  Nicotine  replacement  therapy  significantly  reduces  withdrawal  symptoms  in  smokers 
who  are  attempting  to  quit." 

Data  fix)m  clinical  research  evaluating  nicotine  replacement  therapy  (nicotine  gum  and 
patches)  as  aids  in  smoking  cessation  support  the  conclusion  that  a  high  proportion  of 
smokers  are  addicted.  The  studies,  submitted  to  the  FDA  as  part  of  new  drug  ^plications  for 
nicotine  replacement  products,  were  conducted  in  male  and  female  smokers  who  smoked 
about  a  pack  to  a  pack  and  a  half  of  cigarettes  (about  20  to  30  cigarettes)  per  day.  The 
subjects  were  recruited  fix)m  the  general  population  by  advertisement,  fix)m  primary  health 
care  settings,  and  from  medically  based  smoking  cessation  programs.*' 

Participants  in  these  sttidies  clearly  demonstrated  addiction  to  nicotine  delivered  from 
cigarettes.  All  reported  symptoms  of  nicotine  addiction  at  trial  entry,  and  all  suffered 
withdrawal  symptoms  after  smoking  cessation.  These  withdrawal  symptoms  were  relieved 


"  See: 
Benowhz  NL.  Cigarette  smoking  and  nicotine  addicticm.  Medical  Clinics  of  North  America. 
1992;76(2):423. 

West  R,  Schnekier  N.  Craving  for  Cigarettes.  British  Journal  of  Addiction.  1 987;82:407. 

"  Henningfield  JE,  Miyasato  K,  Jasinski  DR.  Abuse  liability  and  phaimacodynamic  characteristics  of 
intravenous  and  inhaled  nicotine.  J  Pharmacol  Exp  Ther.  1985;234(l):4-5. 

"  NDA  20-076  Habitrol  (Ciba),  NDA  20-1 50  Nicotrol  (Kabi),  NDA  19-983  ProStep  (Elan).  NDA  20- 
1 65  Nicoderm  (Aba),  NDA  20-066  Nic(»ette  (Merrell  Dow). 

"  Id.  NDA's  for  Habitrol  (Ciba),  ProStep  (Elan),  and  Nicoderm  (Alza). 
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entirely  or  partly  by  medical  administration  of  nicotine. 

Smdceis  using  the  above  nicotine  replacement  products  (in  the  dosage  range  of  1 4  to 
24  mg/nicotine  per  day)  had  an  initial  quit  rate  of  about  50%,  twice  that  of  smokers  receiving 
placebo.  This  two-fold  difference  was  maintained  throughout  a  full  year  of  follow-up,  and 
was  associated  with  reductions  in  craving,  withdrawal  synq>toms,  and  the  desire  to  smoke.** 
In  studies  in  v^ch  nicotine  replacen^nt  thenq>y  was  provided  fw  a  year  or  more,  Tt]apsc 
rates  were  neariy  half  those  of  studies  in  which  nicotine  replacement  was  halted  after  a  fixed 
interval  (usually  about  6  to  1 2  weeks).'' 

Data  bom  these  studies  demonstrate  how  tenacious  nicotine  addiction  is,  even  for 
adults  who  express  a  strong  desire  to  quit  smoking  and  who  receive  optimal  medical  care. 
Only  half  of  the  patioits  studied  were  able  to  stop  smoking  for  as  long  as  1  week,  and  the 
long-term  failure  rate  was  more  than  80%  after  patients  were  withdrawn  fiom  nicotine 
replacement.  The  &ct  that  nicotine  replacement  thenqjy  in  smdcois  reduces  relapse  rates 
provides  strong  evidence  that  it  is  the  nicotine  in  tobacco  products  that  creates  and  sustains 
addiction  to  cigarettes. 


**See: 
Fiore  MC,  Smith  SS,  Jorenby  DE,  Baker  TB.  The  effectiveness  of  the  nicotine  patch  for  smoking 
cessation:  a  meta-analysis.  J>iM4.  1994;271(24):I94(M7. 

NDA  2(M)76  Habitrol  (CibaX  NDA  20-1  SO  Nicolrol  (KabiX  NDA  19-983  ProStep  (ElanX  NDA  20-165 
NKodenn  (AlzaX  NDA  20^)66  Nicoiette  (MerreU  Dow). 


U. 
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b.        Studies  Documenting  Symptoms  of  Addiction  in  Smokeless  Tobacco  Users 

Smokeless  tobacco  users  can  also  develop  a  dependence  on  nicotine  similar  to  that 

experienced  by  cigarette  smokers."  The  Surgeon  General's  1986  report  concluded  that 

smokeless  tobacco  is  addictive.'^  This  is  not  surprising,  since  smokeless  tobacco  users  can 

absorb  at  least  as  much  nicotine  as  smokers."  The  1986  report  states  that: 

. . .  given  the  nicotine  content  of  smokeless  tobacco,  its  ability  to  produce  high 
and  sustained  blood  levels  of  nicotine,  and  the  well-established  data 
implicating  nicotine  as  an  addictive  substance,  one  may  deduce  that  smokeless 
tobacco  is  capable  of  producing  addiction  in  users. ^' 

Studies  have  shown  that  smokeless  tobacco  is  associated  with  compulsive  use,'" 

persistent  use  despite  efforts  to  quit,"  persistent  use  despite  harmful  consequences,"  and 


**  BenowhzNL.  Pharmacology  ofsmokeless  tobacco  use:  nicotine  addiction  and  nicotine-related 
heaWi  consequences.  In:  Smokeless  Tobacco  or  Health,  An  International  Perspective.  Smoking  and 
Tobacco  Control,  M(Miograph  2.  U.S.  Department  of  HeaMi  and  Human  Services.  Public  Healtii  Service. 
National  Institutes  of  Health.  NIH  Publication  No.  93-3461. 1993.  Page  227. 

"  Surgeon  GeneraTs  Reportl986.  Smokeless  Tobacco  Pages  182-183. 

"  Surgeon  General's  Report  1994.  Preventing  Tobacco  Use  Among  Young  People.  Page  40. 

"  /rf.  at  p.  141, 

^  "^  See  Benowitz,  note  66,  supra,  at  p.  223. 

"  See: 
Ary  DV,  Lichtenstein  E,  Severson  HH,  Weissman  W,  Seeley  JR.  An  in-depth  analysis  of  male  adolescent 
smokeless  tobacco  users:  interview  with  users  and  their  fadiers.  J.  Behavioral  Medicine  1 989;  1 2 :449- 
467. 

Severson  HH.  Enough  snuflF:  ST  cessation  from  die  behavioral,  clinical,  and  public  heaWi  perspectives. 
In.  Smokeless  Tobacco  or  Health.  An  International  Perspective.  Smoking  and  Tobacco  Control, 
Monograph  2.  U.S.  Department  of  Health  and  Human  Services.  Public  Health  Service.  National  Institutes 
of  Health.  NIH  Publication  No.  93-3461. 1993.  Pages  281-282. 

"  Connolly  GN,  Winn  DM,  Hecht  SS,  Henningficld  JE,  Hoffinan  D,  Walker  B.  The  re-emergence  of 
smokeless  tobacco.  N.  EnglJ.  Med  1986;314(16):1020-1026. 
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withdrawal  symptoms  when  use  is  discontinued.'''^ 

Fewer  clinical  and  epidemiological  data  are  available  on  the  prevalence  of  addiction 
among  smokeless  tobacco  users  than  among  smokers.  However,  some  users  of  smokeless 
tobacco  products  do  meet  addiction  criteria."  A  1986  report  of  the  Office  of  the  Inspector 
General  of  the  Department  of  Health  and  Human  Services  found  that  37%  of  young  users  of 
smokeless  tobacco  (also  called  "spit"  tobacco)  continue  use  because  they  are  addicted.'*  In  a 
study  involving  675  men  enrolled  in  a  cessation  program,  68%  reported  an  average  of  four 
unsuccessful  attempts  to  quit."  Other  studies  of  smokeless  tobacco  cessation  programs  reveal 
that  many  users  continue  consuming  the  product  despite  their  desire  to  quit."  Glover  reported 
a  2.3%  quit  rate  at  6  months  and  concluded  that  smokeless  tobacco  may  be  more  addicting 
than  cigarette  smoking."  Other  researchers  have  found  that  over  one-third  of  the  current 


""  Hatsukami  D,  Gust  W,  Keenan  R.  Physiologic  and  subjective  changes  from  smokeless  tobacco 
witfidrawal.  Clin  Pharmacol  Ther.  1987;41(1):103-107. 


74 


Id. 


See  also  Severson,  note  7 1 ,  supra,  at  p.  282. 

""  Benowitz  NL.  Phamacology  of  Smokeless  Tobacco  Use;  Nicotine  Addiction  and  Nicotine-Related 
Health  Consequences.  In:  Smokeless  Tqbacco  or  Health,  Smoking  and  Tobacco  Control  Monograph  2. 
U.S.  Department  of  Health  and  Human  Services.  1993.  Page  224. 

"  U.S.  Department  of  Health  and  Human  Services.  Spit  Tobacco  and  Youth.  Washington  DC.  U.S. 
Department  of  Health  and  Human  Services,  Office  of  tfie  Inspector  General.  1992.  Page  7. 

"  See  Severson,  note  7 1 ,  supra,  at  pp.  28 1  -282. 

Glover  ED.  Condqcting  smokeless  tobacco  cessation  clinics.  Am.  J  Pub.  Health.  1986;76{2):207. 

Hatsukami  D,  Nelson  R,  Jensen  J.  Smokeless  tobacco:  Current  status  and  fiittire  directions.  Brit.  J.  of 
Addiction.  1991;86:559-563. 

^See: 
Gtover  ED,  Gtover  PN.  Smokeless  tobacco  cessation  and  nicotine  reduction  therapy.  In:  Smokeless 
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smokeless  tobacco  users  ivpon  an  unsuccessful  attempt  to  quit,  despite  the  fact  that  92%  of 
those  surveyed  believed  that  there  are  health  risks  associated  with  smokeless  tobacco  use.*° 

Studies  suggest  that  tolerance  to  nicotine  develops  with  prolonged  smokeless  tobacco 
use.  One  study  noted  that  a  higher  percentage  of  older  users  of  smokeless  tobacco  used 
brands  with  a  higher  nicotine  content  compared  with  younger  users.*'  A  Worid  Health 
Organization  study  group  reported  on  another  study  that  showed  a  positive  relationship 
between  the  number  of  years  of  smokeless  tobacco  use,  the  number  of  minutes  per  day  of 
reported  use,  and  urinary  nicotine  and  cotinine*^  levels.  These  relationships  are  consistent 
with  the  development  of  tolerance  and  physical  dependence.'^ 

Biglan  and  coworkers  demonstrated  that  nicotine  reinforces  smokeless  tobacco  use. 
In  one  study  that  describes  the  drug-reinforcing  behavior  of  the  product,  smokeless  tobacco 
users  were  found  to  titrate  the  level  of  nicotine  in  their  bodies  by  adjusting  use  to  maintain  a 
specified  level  of  nicotine.  In  another  study  in  which  men  used  both  snuff  and  cigarettes,  the 
subjects  smoked  more  cigarettes  when  smokeless  tobacco  use  was  restricted,  and  consumed 


Tobacco  or  Health,  An  International  Perspective.  Smoking  and  Tobacco  Control,  Monograph  2.  U.S. 
Department  of  Healdi  and  Human  Services.  Public  Health  Service.  Natronal  Institutes  of  Health.  NIH 
Publication  No.  93-3461 .  1993.  Pages  291-295. 

Glover,  note  78,  supra,  at  p.  207. 

"  51ee  Aiy,  note  71 ,  jupra. 

*'  Browson  RC,  DiLorenzo  TM,  Van  Tuinen  M,  Finger  WW.  Patterns  of  cigarene  and  smokeless 
tobacco  use  among  children  and  adolescents.  Preventive  Medicine.  1 990;1 9: 1 70-1 80. 

'^  Cotinine  is  a  major  metabolite  of  nicotine  and  an  indicator  of  nicotine  absorption. 

"  World  Health  Organization.  1988.  WHO  Technical  Report  Series  No  773.  Smokeless  Tobacco 
Control:  Report  of  a  WHO  Stiidy  Group.  World  Heahh  Organization.  Geneva,  Switzerland.  Page  36. 
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more  smokeless  tobacco  when  cigarette  use  was  restricted.** 

Smokeless  tobacco  users  who  are  addicted  experience  withdrawal  symptoms  similar  to 
those  reported  by  smokers.'^  One  study  found  that  among  daily  smokeless  tobacco  users  ages 
10  to  22  vibo  had  previously  tried  to  quit,  93.3%  experienced  at  least  one  symptom  of 
nicotine  withdrawal.*'  It  has  been  concluded  that  "dependence  on  smokeless  tobacco  may  be 
no  less  tenacious  than  dependence  on  cigarettes."*'  (Sfi£  Appendix  1  for  a  more  complete 
discussion  of  the  definition  of  addiction  and  rates  of  dependence.) 


"  See  Benowhz,  note  66,  supra,  at  pp.  223-224. 

•'See. 
Hatsukami,  note  73,  supra,  at  pp.  1 03-1 07. 

Severson,  note  7 1 ,  supra,  at  p.  282. 

••  U.S.  Department  of  Health  and  Human  Services,  Public  Health  Service,  Centers  for  Disease  Control 
and  Prevention.  Reasons  for  tobacco  use  and  symptoms  of  nicotine  withdrawal  among  adolescents  and 
young  adult  tobacco  users-United  States,  \993.  MMWR.  1994;43(41):745-750. 

"  Jarvis  MJ.  Dependence  on  smokeless  tobacco.  In:  Smokeless  Tobacco  or  Health,  An  International 
Perspective.  Smoking  and  Tobacco  Control,  Monograph  2.  U.S.  Department  of  Health  and  Human 
Services.  Public  Health  Service.  National  Institutes  of  HeaWi.  NIH  Publication  No.  93-346 1 . 1 993 .  Page 
243. 
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3.         Laboratory  Studies  Establish  That  Nicotine  Produces  Pharmacological 
Effects  Similar  to  Those  of  Other  Addictive  Substances 

Evidence  gathered  in  the  last  two  decades  demonstrates,  in  both  laboratory  animals 
and  humans,  that  tiicotine  is  a  psychoactive  drug  that  produces  pharmacological  effects 
similar  to  those  of  other  addictive  substances.  Many  of  the  advances  in  Ae  imderstanding  of 
the  psychopharmacological  and  addictive  aspects  of  nicotine  have  come  from  recent 
laboratoiy  studies  using  both  animals  and  human  volunteers. 

Animal  studies  have  the  advantage  of  being  able  to  assess  the  pharmacological  actions 
of  a  potentially  addictive  substance,  independent  of  such  factors  as  the  taste  of  the  substance, 
the  personality  of  the  user,  or  social  &ctors  such  as  peer  pressure.  Studies  using  human 
Volunteers  have  the  advantage  of  allowing  the  subject  to  directly  inform  the  researcher  of  the 
subjective  effects  of  the  drug  being  studied. 

Two  kinds  of  studies  are  used  to  determine  whether  a  substance  may  be  an  addictive 
drug:  "drug  discrimination"  studies  and  "self-adminishation"  studies.  There  is  a  strong 
correlation  between  the  results  of  these  studies  in  animals  and  humans.  Substances  that 
animals  identify  as  similar  to  known  psychoactive  drugs  in  drug  discrimination  studies  and 
substances  that  animals  self-administer  in  self-administration  studies  are  highly  likely  to  be 
addictive  in  humans.  With  very  few  exceptions,  substances  that  are  addictive  in  humans  are 
self-administered  by  animals.** 


**  Gardner  EL.  Brain  Reward  Mechanism.  In:  Substance  Abuse,  A  Comprehensive  Textbook.  2nd  ed. 
Baltimore,  MD:  Williams  and  Wilkins;  1992:70. 
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a.         Animal  studies 

An  impressive  mmiber  of  animal  studies  have  demonstrated  that  nicotine  has 
pharmacological  properties  common  to  many  other  addictive  drugs.  These  studies  establish 
that  nicotine,  like  other  addictive  drugs,  has  psychoactive  properties  that  exeit  control  over 
behavior. 

(i)         Drug  Discrimination  Studies 

Drug  discrimination  studies  are  used  to  evaluate  the  subjective  effects  (discriminative 
stimulus  properties )  of  a  drug  and  to  make  direct  comparisons  of  these  effects  to  known 
dependence-producing  drugs.*^  The  ability  of  a  substance  to  produce  discriminative  stimulus 
effects  is  one  characteristic  of  an  addictive  substance.  In  drug  discrimination  studies,  animals 
identify  nicotine  as  having  a  highly  specific  discriminative  stimulus  profile  and  some 
similarity  with  the  discriminative  stimulus  effects  of  cocaine  and  amphetamine.^  (See 


"  Balster  RL.  Drug  abuse  potential  evaluation  in  animals.  Br  J  Addiction.  1991 ;  86:1 549-1 S8S. 

*  See: 
Takada  K,  Swedberg  MDG,  Goldberg  SR,  Katz  JL.  Discriminative  stimulus  effects  of  intravenous  I- 
nicotine  and  nicotine  analogs  or  metabolites  in  squirrel  monkeys.  Psychopharmacology.  1989;99:208- 
212. 

Pratt  JA,  Stolerman  IP,  Garcha  HS,  Giardini  V,  Feyerabend  C.  Discriminative  stimulus  properties  of 
nicotine:  Further  evidence  for  mediation  at  a  cholinergic  receptor.  Psychopharmacology.  I983;81  :S4-60. 

Goldberg  SR,  Risner  ME,  Stolerman  IP,  Reavill  C,  Garcha  HS.  Nicotine  and  some  related  compounds: 
effects  on  schedule-controlled  behaviour  and  discriminative  properties  in  rats.  Psychopharmacology. 
1989;97:295-302. 

Chance  WT,  Murfm  D,  Krynock  GM,  Rosecrans  J  A.  A  descriptkui  of  nicotine  stimulus  and  tests  of  its 
generalization  to  amphetamine.  Psychopharmacology.  1 977;SS :  1 9-26. 

Stolerman  IP,  Garcha  HS,  Pratt  JA,  Kumar  R.  Role  of  training  dose  in  discrimination  of  nicotine  and 
related  compounds  by  rats.  Psychopharmacology.  1984;84:413-419. 
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Appendix  1  for  a  summary  of  the  studies  documenting  nicotine's  discriminative  stimulus 
effects  and  the  site  of  these  actions.) 


(ii)        Self-Administration 

The  self-administration  model  is  widely  used  to  assess  a  drug's  ability  to  induce  and 
maintain  drug-seeking  behavior  in  animals."  Self-administration  studies  determine  >^ether 
animals  will  press  a  lever  to  give  themselves  repeated  doses  of  the  test  substance.  The  ability 
of  a  substance  to  cause  self-administration  in  animals  demonstrates  that  the  substance  is  a 
positive  reinforcer:  i.e..  that  it  induces  continued,  compulsive  use.'^  As  noted  above,  having  a 
positive  reinforcing  effect  in  animals  is  one  of  the  key  pieces  of  predictive  evidence  that  a 
substance  will  produce  addiction  in  humans. 

Like  many  addictive  drugs,  such  as  cocaine,  opiates,  and  hypnotics,  nicotine  has  now 
been  demonstrated  through  self-administration  studies  to  be  an  effective  positive  reinforcer  in 
animals.'^  This  property  of  nicotine  was  not  consistently  demonstrated  until  the  1980s,  when 


Stolerman  IP.  Discriminative  stimulus  effects  of  nicotine  in  rats  trained  under  different  schedules  of 
reinforcement.  Psychopharmacology.  1 989;97 : 1 3 1  - 1 3  8. 

''See: 
Schuster  CR,  Thompson  T.  Self-administration  of  behavioral  dependence  on  drugs.  Annual  Rev  ofPharm. 
1969;9:483-502. 

Griffiths  RR,  Bigelow  GE,  Henningfield  JE.  Similarities  in  animal  and  human  drug-taking  behavior. 
Advances  in  Substance  Abuse.  1980;1:1-90. 

^  See: 
Schuster,  note  9 1 ,  supra,  at  pp.  483-502. 

Griffiths,  note  9 1 ,  supra,  at  pp.  1  -90. 

"  See: 
Cox  BM,  Goldstein  A,  Nelson  WT.  Nicotine  self-administration  in  rats.  British  Journal  of 
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it  was  discovered  that  the  reinforcing  efficacy  of  nicotine  is  hi^y  dependent  on  the  schedule 
by  which  the  drug  is  made  available  to  the  animals  and  the  specific  amount  administered.^ 
Intermittent  availability  of  nicotine,  which  parallels  the  pattern  of  cigarette  smoking,  will 
induce  self-administration  in  animals,  v^le  continuous  administration  (which  was  used  in  the 
earlier  studies)  is  far  les^  likely  to  do  so.  (Sge  Appendix  1  for  a  summary  of  Ae  studies 
establishing  that  nicotine  is  a  positive  reinforcer  in  animal  self-administration  studies.) 

b.        Studies  in  Human  Volunteers 

In  addition  to  the  extensive  population-based  epidemiological  studies  described  above, 
a  growing  body  of  evidence  gathered  fit>m  laboratory  and  clinical  settings  using  human 
volunteers,  is  providing  fiirther  evidence  of  the  addictive  effects  of  nicotine. 


Pharmacology.  1984;83:49-55. 

Goldberg,  note  35,  supra,  alt  pp.  573-575. 

Slifer  BL;  Balster  RL.  Intravenous  self-administration  of  nicotine:  witii  and  witfiout  schedule-induction. 
Pharmacol.  Biochem.  Behav.  1985;22:61-69. 

Corrigall  WA,  Franklin  KBJ,  Coen  KM,  Clarke  PBS.  The  mesolimbic  dopaminergic  system  is  implicated 
in  tfie  reinforcing  cflfects  of  nicotine. /*5yc/iopAarmaco/og)'.  1992;107:285-289. 

"*  See: 
Goldberg,  note  35,  supra,  at  pp.  573-575. 


Henningfield,  note  35,  supra,  at  pp.  989-992. 
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(i)        Evaluation  of  Subjective  EflFects 

In  one  study,  smokers  with  histories  of  abuse  of  other  drugs  identified  intravenous  or 
inhaled  nicotine  as  being  a  eiqshoriant  similar  to  cocaine  or  amphetamine.'^  Using  a  common 
measure  of  the  subjective  effects  of  addictive  drugs  (the  Addiction  Research  Center 
Inventoiy),  nicotine  produced  a  dose-related  increase  in  the  "euphoria"  scale  (also  known  as 
the  morphine-benzedrine  group  scale).^  This  study  shows  that  nicotine  produces  subjective 
effects  that  are  similar  to  those  of  other  addictive  drugs.  (See  Appendix  1  for  a  summary  of 
the  studies  on  the  subjective  effects  of  nicotine.) 

(ii)        Self-Administration  Studies 

Himian  self-administration  of  nicotine  has  been  demonstrated  under  controlled 
laboratoiy  conditions.  Smokers  were  provided  the  opportunity  to  give  themselves  injections 
of  nicotine  in  test  sessions  ^ere  they  were  not  allowed  to  smoke.'^  The  subjects  self- 
administered  nicotine  in  a  regular,  orderly  pattern,  giving  themselves  roughly  the  same 
amount  of  nicotine  as  they  were  accustomed  to  getting  from  their  cigarette  smoking."  (See 
Ai^)endix  1  for  a  summaiy  of  the  studies  establishing  that  nicotine  is  a  positive  reinforcer  in 


"  See: 
Surgeon  GeneraTs  Report.  1 988.  Nicotine  Addiction.  Pages  1 77-1 78. 

Henningfield  et  al,  note  2 1 ,  st^a. 

*Id. 

^  Henningfiek]  JE,  Miyasato  K,  Jasinski  DR.  Cigarette  smokers  self-administer  intravenous  nicotine. 
Pharm  Biochem  Behav.  \9%V,\9M1490. 


Id 
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human  self-administration  studies.) 

c        Studies  on  Tolerance  and  Withdrawal 

"Tolerance"  is  produced  by  a  substance  when  the  effects  of  the  substance,  at  a  given 
dose,  become  less  intense  over  time,  or  when  an  increasing  dose  over  time  is  necessary  to 
cause  an  effect  or  response  of  a  specified  intensity.  It  is  well  documented  that  nicotine 
produces  tolerance  in  users.  For  example,  novice  smokers  usually  experience  nicotine-related 
effects  such  as  dizziness,  nausea,  vomiting,  and  headaches."  These  effects  are  not  produced 
in  experienced  smokers  because  they  rapidly  develop  a  tolerance  to  nicotine.  Eventually, 
smokers  increase:  the  amount  that  they  will  smoke,  always  ensuring  that  the  level  of  nicotine 
intake  will  fall  below  the  level  at  which  they  would  suffer  undesirable  physical  effects  and 
above  the  level  at  which  they  would  begin  to  experience  withdrawal  symptoms.""  Tolerance 
to  nicotine  is  not  complete,  because  even  the  heaviest  smokers  can  experience  symptoms, 
such  as  nausea  and  vomiting,  when  they  suddenly  increase  their  smoking  rates."" 
Additionally,  the  amoimt  of  nicotine  needed  to  maintain  an  addiction  may  plateau.  (See 
Appendix  1  for  a  summary  of  studies  demonstrating  tolerance  to  nicotine.) 

Clinical  studies  on  nicotine  withdrawal  have  demonstrated  that  physiological  effects 


"  Surgeon  General's  Report  1994.  Preventing  Tobacco  Use  Among  Young  People.  Page  138. 

'"  Rose  JE,  Behm  FM,  Levin  ED.  The  role  of  nicotine  dose  and  sensory  cues  in  the  regulation  of 
smdce  intake.  Pharm  Biochem  andBehav.  1993;44:891-900. 

«"&e.- 
Danaher  BG.  Research  on  rapid  smoking:  Interim  summary  and  recommendations.  Addictive  Behaviors. 
1977;2:151-166. 

Surgeon  GeneraFs  Report  1988.  Nicotine  Addiction.  Page  SO. 
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occur  as  a  result  of  tobacco  deprivation.  These  effects  include  decreased  heart  rate,  decreased 
arousal  evidenced  by  diminished  alertness,  central  nervous  system  changes,  decreases  in 
blood  pressure,  and  disn^)tions  in  sleq)  fttttems.'"^  Studies  have  also  demonstrated  that 
tobacco  wiAdrawal  can  cause  an  increase  in  wei^t.  This  weight  increase  may  be  attributed 
to  increased  caloric  intake,  decreased  metabolism,  and  decreased  energy  expenditure 
following  nicotine  withdrawal."" 

After  several  weeks  of  nicotine  exposure,  users  who  are  deprived  of  nicotine  for  more 
Aan  a  few  hours  develop  withdrawal  symptoms.  The  most  conunon  self-reported  withdrawal 
symptoms  in  nicotine-deprived  smokers  and  smokeless  tobacco  users  are  increased 
irritability,  anxiety,  difficulty  concentrating,  restlessness,  impatience,  and  insomnia."** 
Withdrawal  symptoms  after  quitting  tobacco  use  can  persist  for  months.""  Although  nicotine 
withdrawal  is  not  as  severe  as  withdrawal  from  heroin  or  alcohol,  it  is  comparable  to 

* 

wiAdrawal  from  other  stimulants  such  as  cocaine,  arul  can  be  highly  disruptive  to  personal 


'«  See: 
West  RJ,  Jarvis  MJ,  Russell  MAH,  Caruthers  ME,  Feycrabcnd  C.  Effect  of  nicotine  replacement  on  the 
cigarette  withdrawal  syndrome.  British  Journal  of  Addiction.  1 984;79(2):2 1 5-2 1 9. 

Hughes  JR,  Hatsukami  D.  Signs  and  symptoms  of  tobacco  withdrawal.  Arch  Gen  Psychiatry. 
1986;43:289-294. 


lOJ 


See: 


Wack  JT,  Rodin  J.  Smoking  and  its  effect  on  body  weight  and  the  systems  of  cak)ric  regulation.  The 
American  Journal  of  Clinical  Nutrition.  1982;35(2)J66-380. 

Glauser  SC,  Glauser  EM,  Rekienberg  MM,  Reisy  BE,  Tallarida  RJ.  Metabolic  changes  associated  with 
die  cessati(H)  of  cigariette  smoking.  Archives  of  Environmental  Health.  1 970;20:377-38 1 . 

'°*  See  Hughes,  note  1 02,  supra,  at  pp.  289-294. 

^  Ryan  FJ.  Cokl  Turkey  in  Greenfield,  Iowa:  A  Folkm-up  Snidy.  In:  Dunn  WL,  ed.  Smoking 
Behavior:  Motives  and  Incentives.  Wadiinglon,  IX:  VH  Winston  &  Sons;  1973:23 1-  234. 
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"*  Benowitz  NL.  Cigarette  smoidng  and  nicotine  addiction.  Medical  Clinics  ofN.  America. 
1992;76(2):415-437. 
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4.         Nicotine's  Sensory  Effects  Arc  Secondary  to  its  Psychoactive  Effects 

Nicotine  is  an  irritant  to  the  throat  and  upper  respiratory  system.'"'  Its  effects  in  the 
throat  contribute  to  the  harshness  of  tobacco  smoke  reported  by  smokers.""  Many  beginning 
smokers  report  that  the  taste  of  cigarettes  is  m^jleasant.""  Despite  these  facts,  those  who 
continue  to  smoke  report  that  they  enjoy  the  taste  of  commercial  tobacco  products.""  In  some 
studies,  low-nicotine  or  nicotine-fiee  products  that  replicate  the  taste,  flavor,  or  throat  and 
chest  sensations  of  cigarette  smoking  can,  in  the  very  short  term,  reduce  certain  nicotine 
withdrawal  symptoms,  including  craving  for  cigarettes." '  Significantly,  however,  many  of 
the  positively  perceived  aspects  of  the  harsh  taste  and  flavor  of  commercial  tobacco  products 
are  due  to  "secondary  reinforcement."  This  is  a  phenomenon  by  which  smokers  associate  the 
irritant  effects  of  nicotine  in  the  mouth  and  throat  with  desired  psychoactive  effects  that  occur 
immediately  thereafter."^  These  irritant  effects  are  then  judged  favorably,  because  they  are 
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See  Rose,  note  1 00.  supra. 


'"*  Rose  JE.  Sampson  A,  Levin  ED,  Henningfield  JE.  Mecamyiamine  Increases  Nicotine  Preference 
and  Attenuates  Nicotine  Discrimination.  Pharm  Biochem  and  Behav.  1 989;32:933-938. 

"*   Surgeon  General's  Report.  1 994.  Preventing  Tobacco  Use  Among  Young  People.  Page  138. 

"«  Id 

'"See: 
Rose  JE,  Behm  F.  Refined  cigarette  smoke  as  a  method  for  reducing  nicotine  intake.  Pharmacology 
Biochemistry  and  Behavior  1987;28:305-310. 

Levin  ED,  Rose  JE,  Behm  F.  Development  of  a  citric  acid  aerosol  as  a  smoking  cessation  aid.  Drug  and 
Alcohol  Dependence.  1 990;25 :273-279. 

Rose  JE,  Behm  FM.  Inhalation  of  vapor  from  black  pepper  extract  reduces  smoking  withdrawal 
symptoms.  Drug  and  Alcohol  Dependence.  1994;34:225-229. 

'"  See. 
Kox,  note  100,  supra. 
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associirtedwitii  the  delivery  ofthe  psychoactive  pr^)erties  of  nicotine.  The  c(mditi<ming 
process  is  similar  to  tfiat  wiiich  occurs  for  oAer  dependence-producing  drugs  in  which  effects 
that  are  disliked  upon  initial  exposure  come  to  be  associated  with  desired  psychoactive 
effects."^  Experienced  smokers  can  use  the  irritant  effects  of  nicotine  to  assess  how  much 
nicotine  they  are  delivering  to  themselves  while  they  are  smoking.'  '^ 

Data  indicate  that  long-term  smoking  is  continued  not  because  of  the  taste 
characteristics  of  tobacco  but  because  of  other  factors,  specifically  the  pharmacological 
effects  of  nicotine."^  Evidence  gathered  from  nicotine  replacement  products  supports  this 
position.  As  noted,  two  nicotine  dosage  forms  are  on  the  maricet  for  treatment  of  nicotine 
withdrawal  as  an  aid  to  smoking  cessation  (nicotine  polacrilex  gum  and  nicotine  transdermal 
patches).  FDA  is  reviewing  a  New  Drug  Application  (NDA)  for  a  third  dosage  form,  an 
aqueous  nicotine  nasal  spray.  The  nicotine  nasal  spray  was  the  subject  of  an  August  1 994 
FDA  Drug  Abuse  Advisory  Conmiittee  meeting  because  of  its  possible  addiction  liability. 
Among  subjects  who  used  the  spray  for  a  year  during  one  of  the  trials,  several  reported  that 
they  feh  dependent  on  the  spray,  displayed  withdrawal  symptoms  upon  stopping  the  spray. 


Levin  ED,  Behm  F,  Rose  JE.  The  use  of  flavor  in  cigarette  substitutes.  Drug  and  Alcohol  Dependence. 
1990;26:115-160. 

Rose  JE,  Tashkin  DP,  Ertie  A,  Zinser  MC,  Lafer  R.  Sensoiy  blockade  of  smoking  satisfaction. 
Pharmacology  Biochemistry  and  Behavior.  1 985;23:289-293. 

*"  Surgeon  General's  Report  1988.  Nicotine  Addiction.  Pages  264-265, 309. 

"*  See  Rose,  note  100, 5«pro. 

'"See- 
Rose,  Tashkin,  et  al,  note  1 1 2,  supra. 


Rose,  note  1 00,  supra. 
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and  sometimes  used  the  spray  in  larger  quantities  and  more  frequently  than  was  required  by 
the  study  protocol  -  all  despite  the  fact  that  use  of  the  spray  was  unpleasant  and  caused  nasal 
ulcers  and  other  medical  problems  for  some  participants.'" 

The  ability  of  nicotine  nasal  spray  to  produce  some  of  the  classic  characteristics  of 
addiction  to  nicotine  supports  the  position  that  tobacco  users  seek  nicotine  primarily  for  its 
systemic  pharmacological  effects,  and  not  for  its  acute  sensory  effects.  The  spray  vehicle  and 
dispensing  system  of  the  nicotine  nasal  spray  are  rudimentary;  it  is  merely  nicotine  in  water 
forced  through  an  aspirator  to  make  a  nasal  mist.  In  contrast  to  cigarette  smoke,  aqueous 
nicotine  spray  does  not  provide  the  user  any  pleasing  sensory  characteristics.  In  fact,  the 
spray  can  be  irritating  and  unpleasant  to  use,  can  impart  a  very  unpleasant  taste  if  it  runs 
down  the  nose  and  into  the  throat,  and  excessive  use  can  cause  ulcerations  of  the  nasal 
mucosa.  Notwithstanding  the  impleasantness  of  the  nicotine  delivery  mechanism,  and  the 
presence  of  painful  ulcerations  that  were  further  aggravated  by  continued  use  of  the  spray,  the 
spray  was  used  to  maintain  nicotine  dependence  for  many  of  the  participants  in  its  clinical 
trials.'" 

The  dependence  upon  nicotine  nasal  spray  illustrates  a  physical  need  for  nicotine's 
pharmacological  effects,  not  merely  in  the  absence  of  any  pleasurable  sensory  effects  that 
may  be  associated  with  nicotine  in  cigarette  smoke,  but  even  in  the  face  of  rather  unpleasant 


"*  E.  Douglas  Kramer,  M.D.  Testimony  before  the  Drug  Abuse  Advisory  Committee.  August  1, 1994. 
Drug  Abuse  Advisory  Committee  Meeting  Transcript.  Pages  58-63.  Nicotine  nasal  spray  is  unique  among 
nicotine  replacement  therapies  in  that  it  produces  peak  blood  levels  of  nicotine  almost  as  quickly  as 
inhalation  of  cigarette  smdce. 

"^  FDA  Drug  Abuse  Advisory  Committee  Background  Information.  August  1, 1994.  Joint  Abuse 
Liability  Review  of  Nicotine  Nasal  Spray. 
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and  even  painful  sensations.  This  provides  strong  evidence  that  nicotine  is  sought  by  tobacco 
users  vAk)  are  dependent  upon  it  for  reasons  other  than  its  pleasurable,  acute  sensory  effects  in, 
the  mouth,  nose,  and  throat 
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5.         Other  Factors  Associated  witii  Tobacco  Use  Are  Secondary 

There  are  other  &ctors  that  pli^  a  role  in  the  decisions  to  begin  and  continue  the  use< 
of  tobacco.'"  For  example,  social  and  psychological  factors  play  a  role  in  the  initiation  of 
smoking  and,  to  a  lesser  extent,  the  maintenance  of  tobacco  use."*  In  particular,  parents, 
peers,  and  older  siblings  greatly  influence  the  likelihood  that  a  young  person  will  smoke 
cigarettes.'^  There  is  also  evidence  that  adolescents  begin  to  smoke  because  it  promotes 
sociability,  plays  a  part  in  establishing  friendships,  and  because  it  makes  them  feel  mature.'^' 
Tobacco  advertising  also  plays  a  role  in  the  decision  to  start  using  tobacco.'"  It  is  recognized 


'"  Tate  JC,  Pomerleau  CS,  Pomerleau  OF.  niarmacological  and  non-pharmacological  smoking 
motives:  a  replication  and  extension.  Addiction.  ]994;89:322. 


119 


See: 


Surgeon  GeneraTs  Report.  1994.  Preventing  Tobacco  Use  Among  Young  People.  Pages  124-140. 
Stepney  R.  Smoking  behaviour  A  psychok)gy  of  the  cigarette  habit  BrJDis  Chest  1980;74:325-344. 

'»&c. 
Bewley  BR,  Bland  JM,  Harris  R.  Factors  associated  with  the  starting  of  cigarette  smoking  by  primaiy 
school  children.  BrUJPrev  Soc  Med.  1 974;28:37-44. 

Murray  M,  Cracknell  A.  Adolescents'  views  on  smoking  JPsychosom  /Jes.  1980;24:248-249. 

Banks  MH,  Bewley  BR,  Bland  JM,  Dean  JR,  Pollard  V.  Long-tenn  study  of  smoking  by  secondary 
schookhiklren.  Arch  Disease  in  Childhood.  1 978;53 : 1 4-1 6. 

.      '^'&e; 
Bewley,  note  120,  supra. 

Bewley  BR,  Bland  JM.  Academic  performance  and  social  factors  related  to  cigarette  smoking  by 
SchooViYa]Attti.BritJPrevSocMed  1977;31:18-24. 

Surgeon  GeneraTs  Report  1994.  Preventing  Tobacco  Use  Among  Young  People.  Page  124. 


U2 


See: 


Surgeon  GeneraTs  Report  \99A.  Preventing  Tobacco  Use  Among  YoungPeople  Pages  191-192. 

Cocores  JA.  Smokeless  Tobacco.  \n:  Cocores  JA,  ed.  The  Clinical  Management  cf  Nicotine  Dependence. 
New  Yoik,  NY:  Springcr-Verlag;  1 991 :49. 
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that  many  of  the  mannerisms  and  processes  associated  with  smoking  may,  in  the  perception  of 
the  smoker,  become  pleasurably  linked  with  tobacco  use.  These  mannerisms  or  processes 
may  deliver  some  element  of  pleasure  to  the  smoker,  independent  of  the  inhalation  of  tobacco 

smoke.'^^ 

It  is  widely  accepted,  however,  by  medical  and  public  health  groups  that  the 
maintenance  of  tobacco  use  is  due  primarily  to  the  addictive  properties  of  nicotine  and  not 
solely  to  these  social  and  psychological  factors. 


'^  Christen  AG,  Glover  ED.  Psychological  satisfactions  derived  from  smoking  cigarettes  in  fifty- 
seven  dental  patients.  JZ>Mg  £rf«c.l983;13(l):95-102. 
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C.        MARKETED  TOBACCO  PRODUCTS  DELIVER 

PHARMACOLOGICALLY  ACTIVE  DOSES  OF  NICOTINE 

Scientific  studies  demonstrate  that  tobacco  products  currently  mariceted  in  the 

United  States  contain  and  deliver  sufBcient  levels  of  nicotine  to  produce  pharmacological 

effects  on  the  central  nervous  system."* 

1.         Amount  ofNicotine  Necessary  to  Produce  a  Physiological  Response  in  the 
Central  Nervous  System 

In  a  recent  study,  the  minimal  dose  of  nicotine  that  was  calculated  to  produce 
I^ann^logical  effects  on  the  coitral  nervous  system  in  humans  was  0. 1 8  mg. '"  In  another 
study,  based  on  nicotine  nasal  sprays,  the  minimal  phannacological  dose  was  reported  to  be 
0.2  mg  for  the  average  adult.  '* 

Changes  in  the  electroencephalogram  (EEG)  of  smokers,  indicative  of  central  nervous 
system  effects  of  nicotine,  have  been  seen  with  plasma  nicotine  increases  of  10  ng/ml,  an 
amount  easily  obtainable  fiom  one  cigarette.'"  Other  studies  have  shown  that  EEG  effects 
emerge  after  the  first  puff  of  cigarette  and  become  pronounced  and  statistically  significant  by 


Amiitage  AK,  Dolleiy  CT,  George  CF,  Houseman  TH,Lcwisfj,  Turner  DH.  Absorption  and  metabolism 
of  nicotine  from  cig^acttes.  British  MedicalJoumal.  1975;4:313-316. 

Stepney,  note  1 1 9,  supra. 

'2*  Yanagita  T,  Kiyoshi  A,  Wakasa  Y,  Shimada  A.  Behavioral  and  biochemical  analysis  of  the 
dependence  [»operties  of  nicotine.  Advances  in  Pharmacological  Sciences.  (1995)  (in  press). 

'*  KA  Pokins.  Statement  in  suppwt  of  (wesentation  by  Jack  Henningfiekl,  Ph.D.,  to  FDA  Drug 
Abuse  Advisoiy  Qmunittee  Meeting  August  2, 1994. 

'"  Kadoya  C,  Domino  EF,  Matsuoka  S.  Relationship  of  electroencephak>graphic  and  cardrovascular 
changes  to  plasma  nicotine  levels  in  tobacco  smokers.  Clin  Pharmacol  Ther.  1994;55  J70-377. 
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the  fourth  puff.'"  ^ ''^  *. 

Even  a  single  U.S.  cigarette  delivers  enough  nicotine  to  cause  EEG  changes  indicative 
of  phannacological  effects  on  the  central  nervous  system.'^ 


'»  See: 
Knott  V.  Ncuroelectric  correlates  of  smoking  behavior.  In:  Adlkofer  F.  Thurau,  eds.  Effects  of  Nicotine 
on  Biological  Systems  Advances  in  Pharmacological  Sciences.  Boston,  MA:  Biridiauser;  1991 :49 1-500. 

Knott  V.  Dynamic  EEG  changes  during  cigarette  smoking.  Neuropsychobiology.  1988;19:54-60. 

Knott  V.  Effects  of  tow-yicW  cigarettes  on  electroencephalographic  dynamics.  Neuropsychobiology. 
1989;21:216-222. 


129 


See: 


Pickworti  WB,  Heishman  SJ,  Henningfield  JE.  Relationships  between  EEG  and  perfcwmance  during 
nicotme  withdrawal  and  admmistration.  In:  Domino  EF,  cd.  Brain  Imaging  of  Nicotine  and  Tobacco 
Smoking.  Ann  Arbor,  MI:  NPP  Books;  1 995: 1  -1 1 . 

Pritchard  WS,  Gilbert  DG,  Duke  DW.  Flexible  effects  of  qualified  cigarette-smoke  delivery  on  EEG 
dimensional  complexity. /»5yc/iflpAarmaco/og)'.  1993;113:95-102. 

Robinson  JH,  Pritchard  WS,  Davis  RA.  Psychopharmacotogical  effects  of  smoking  a  cigarette  witfi 
typical  tar"  and  carbon  monoxide  yieWs  but  minimal  nicotine.  Psychopharmacology.  1992;108:466-472. 
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2.        Nicotine  Delivery  Fr«in  Currently  Marketed  Tobacco  Products 
a.        Laboratory  Studies 

Cuncntly  marketed  cigarettes  contain,  on  average,  8  to  9  mg  of  nicotine  in  the  tobacco 
rod.""  FDA  laboratory  analysis  demonstrates  that  currently  marketed  smokeless  tobacco 
products  contain  between  8.8  and  26.4  mg  of  nicotine,  per  2-gram  sample  of  a  typical 

"pinch.""' 

Currently  maiketed  cigarettes  typically  deliver  about  1  mg  of  nicotine  to  the 
bloodstream  of  smokers,  with  individual  intake  ranging  fiwm  0.3  to  3.2  mg  of  nicotine  per 
cigarette.'"  Even  members  of  the  tobacco  industiy  appear  to  agree  that  current  cigarettes 
provide  a  pharmacologically  active  dose  of  nicotine.  A  senior  industry  researcher 
summarizing  the  views  of  industry  scientists  at  a  1972  conference  said  that  "[t]he 
physiological  response  to  nicotine  can  be  readily  elicited  by  cigarettes  delivering  in  the  range 
of  Img  of  nicotine."'" 

Several  studies  reveal  that  with  regular  use  throughout  the  day,  the  levels  of  nicotine 


"°  See  Benowitz  NL,  Henningfield  JE.  Establishing  a  nicotine  threshoW  for  addiction.  NEnglJh4ed. 
1994;331:123-125. 

"'   U.S.  Food  and  Drug  Administration,  Center  for  Drug  Evaluation  and  Research,  Drug  Analysis 
Uboratoty.  Study  of  Smokeless  Tobacco  Products:  pH  and  Free  Base  Nicotine.  November  4, 1994, 
memorandum  from  Henry  Drew,  Chief,  Drag  Monitoring  Branch,  to  Elizabeth  Berbakos,  Office  of  the 
Commissitmer,  FDA,  and  Frederick  L.  Frickc,  FDA. 

'"  Benowitz,  note  130,  Jttpra. 

"'  Dunn  WL.  Motives  and  incentives  in  cigarette  smoking.  Summary  of  CTR-sponsored  conference  in 
St.  Martin.  1972.  Philip  Morris  Research  Center,  Richmond,  VA.  (Summaiy  of  Januaiy  1972  St  Martin 
Conference  referred  to  in  preface  of  Dunn  WL,  cd.  Smoking  Behavior:  Motives  and  Incentives. 
Washington,  DC:  VH  Winston  &  Sons;  1 973). 

no 
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b  the  blood  of  smokeless  tobacco  users  are  siinilar  to  Aose  observed  in  cigarette  smokers.'^ 
In  one  study,  the  nicotine  blood  levels  during  ad  libitum  use  of  oral  snuff  (avg.  1  S.6  gm/day) 
or  chewing  tobacco  (avg.  72.9  gm/day)  were  similar  to  those  observed  with  cigarette  smokers 
(avg.  36.4  cigarettes/day).  In  addition,  the  total  daily  levels  of  cotinine  produced  by  various 
marketed  tobacco  products  were  similar,  averaging  48.5, 48.25,  and  46. 1 7  /imol/L/hr  for  oral 
snufi^  chewing  tobacco,  and  cigarette  tobacco,  respectively.'" 

It  has  been  shown  that  a  single  U.S.  cigarette  boosts  plasma  nicotine  to  as  much  as  23 
ng/ml.'^  It  also  has  been  shown  that  a  single  "pinch"  of  smokeless  tobacco  produces  peak 
plasma  nicotine  concentrations  as  high  as  33  ng/ml  and  21  ng/ml  for  oral  snuff  and  chewing 
tobacco,  respectively."' 

b.        The  Federal  Trade  Commission  Method 

Another  method  to  gauge  nicotine  delivery  fixmi  cigarettes  is  based  on  levels 
published  by  the  Federal  Trade  Commission  (FTC).  According  to  the  FTC  machine  tests,  the 


134 


See: 


Benowitz  NL,  Porchet  HP,  Sheiner  L,  Jacob  P.  Nicotine  absorption  and  cardiovascular  effects  with 
smokeless  tobacco  use:  comparison  with  cigarettes  and  nicotine  gum.  Clin  Pharmacol  Ther.  1 988;44:23- 
28. 

Hotai  H,  Jarvis  MJ,  Russell  MAH,  Feyerabend  C.  Nicotine  intake  and  dependence  in  Swedish  snuff 
takers.  Psychopharmacology.\991\\Q%:5Ql'5\\. 

'"  Benowitz  NL,  Jacob  P,  Yu  L.  Daily  use  of  smokeless  tobacco:  systemic  effects.  Am  Int  Med. 
1989;111:112-116. 

"*  See  Benowitz,  note  134,  ntpra. 

'"A/.atp.25. 

See  also  Gritz  ER,  Baer-Weiss  V,  Benowitz  NL,  Van  Vunakis  H,  Jaivik  ME.  Plasma  nicotine  and 
cotinine  concentrations  in  habitual  smokeless  tobacco  users.  Clin  Pharmacol  Ther  1 981  ;30(2):201  -209. 

Ill 
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mean  nicotine  yield  for  cigarettes  on  asales-weighted  basis  in  1991  was  0.94  mg  of  nicotine, 
hidividual  yields  ranged  fix)m  0.1  to  1 .9  mg,  with  95%  of  all  cigarettes  sold  falling  in  the 
narrower  range  of  0.32  to  1 .56  mg  of  nicotine.'"  FTC  yields  for  individual  brands  do  not 
predict  actual  nicotine  intake.  Each  cigarette  rod  contains  significantly  more  nicotine  than  the 
amount  "inhaled"  by  the  smoking  machine.  Consequently,  smokers  may  absorb  more 
nicotine  than  the  FTC  machine,  depending  on  the  number  and  intensity  of  the  puffs  they  take 
and  whether  their  lips  or  fingers  block  the  ventilation  holes  that  can  dilute  the  smoke  fix>m 
"low  tar"  and  "ultra  low  tar"  cigarettes."'  Whether  the  tar  and  nicotine  levels  measured  by 
the  FTC  test  provide  appropriate  and  usefiil  information  to  smokers  was  the  subject  of  a 
December  5-6, 1994,  conference  held  by  the  National  Cancer  Instimte  at  the  request  of  the 
FTC  and  the  then  chaiiman  of  the  Subcommittee  on  Health  and  the  Environment  of  the  House 
Committee  on  Energy  and  Commerce.  The  conferees  concluded,  among  other  things,  that 
"actual  human  smoking  behavior  is  characterized  by  wide  variations  in  smoking  pattems 
which  result  in  wide  variations  in  tar  and  nicotine  exposure.  Smokers  who  switch  to  lower  tar 
and  nicotine  cigarettes  fi^quently  change  their  smoking  behavior  which  may  negate  potential 
health  benefits."'** 


"*  U.S.  Federal  Trade  Commission.  Tar,  Nicotine,  and  Nicotine/Tar  Ratios  by  Year  (Weighted  by 
Sales).  U.S.  Department  of  Commerce.  1994. 

'"  Mueller  M.  Overview  of  the  1980-1994  Research  Findings  Relating  to  the  Standard  FTC  Test 
Method  For  Cigarette  Smoking  (and  studies  cited  tiierein).  Prepared  by  ROW  Sciences,  Inc.  for  tiie 
National  Cancer  Institute  Conference  on  the  FTC  Test  Metiiod  for  Determining  Tar,  Nicotine,  and  Carbon 
Monoxide  Levels  in  Cigarettes,  December  5-6, 1 994.  Smoking  and  Tobacco  Control  Program,  National 
Cancer  Institute.  Bediesda,  MD. 

'*•  Ad  Hoc  Committee  of  the  President's  Cancer  Panel.  Statement  from  the  Ad  Hoc  Committee  of  tfie 
President's  Cancer  Panel  to  Consider  the  FTC  Test  Method  for  Detemiining  Tar,  Nicotine,  and  Carbon 
Monoxide  Levels  in  Cigarettes.  December  6, 1 994. 
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It  has  been  stK)wn,  for  exaiiq)le,  that  smokers  who  switch  to  cigarettes  with  lower 
nicotine  yields  "compensate"  by  smoking  the  lower-nicotine  cigarette  more  intensely  and  that 
the  published  FTC  nicotine  yield  is  not  a  good  predictor  of  the  amount  of  nicotine  absorbed 
by  smokers.'^'  One  study  demonstrated  that  the  actual  intake  of  nicotine  by  smokers  falls 
within  a  much  narrower  range  than  the  published  yields  would  suggest,  and  that  the  nicotine 
yield  figures  at  the  "low-yield"  end  of  the  spectrum  significantly  underestimate  true  rates  of 
nicotine  absorption.'*^  This  study  found  that  vMle  FTC  nicotine  yields  in  tested  cigarettes 
ranged  fiwm  0. 1  to  1 .6  mg,  actual  nicotine  intake  by  smokers  ranged  from  0.75  to  1 .25 
mg/cigarette.  The  study  fimher  confirms  that  U.S.  cigarettes  actually  deliver  in  the  range  of 
1.0  mg  per  cigarette. 

To  summarize,  multiple  studies  show  that  marketed  cigarettes  and  smokeless  tobacco 
products  deliver,  on  average,  about  1  mg  of  nicotine."^  Additionally,  studies  show  that  the 


Ml 


See: 


Benowitz  NL,  Hall  SM,  Heraing  RI,  Jacob  P  ffl,  Jones  RT,  Osman  AL.  Smokers  of  low-yield  cigarettes 
do  not  consume  less  nicotine.  NEnglJMed.  1983;309(3):139-142. 

Kozlowski  LT,  Freckcr  RC,  Khouw  V,  Pope  MA.  The  misuse  of  "less-hazardous"  cigarettes  and  its 
detection:  hole-blocking  of  ventilated  filters.  Amer  J  Public  Health.  1980;70(1 1):1202-1203. 

Heming  RI,  Jones  RT,  Benowitz  NL,  Mines  AH.  How  a  cigarette  is  smoked  determines  blood  nicotine 
levels.  Clin  Pharm  Ther.  1983;33:84-90. 

Heming  RI,  Jones  RT,  Bachman  J,  Mines  AH.  Puff  volume  increases  when  low-nicotine  cigarettes  are 
smoked.  Br  Med  J.  1981;283:187-189. 

'*^  Gori  GB,  Lynch  CJ.  Analytical  cigarette  yields  as  predictors  of  smoke  bkiavailability.  Regulatory 
Toxicology  and  Pharmacology.  1985;5:314-326. 


143 


See: 


Benowitz  NL,  Jacob  P.  Daily  intake  of  nicotine  during  cigarette  smddng.  Clin  Pharmacol  Ther 
1984;35(4):499-504. 

Benowitz  NL,  Jacob  P,  Yu  L.  Daily  use  of  smokeless  tobacco:  systemic  effects.  Ann  of  bit 
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amount  of  nicotine  necessary  to  have  pharmacological  efifects  is  much  lower,  in  the  range  0.2 
mg.'^  Thus,  currently  maiketed  cigarettes  and  smokeless  tobacco  products  deliver 
pharmacologically  active  doses  of  nicotine. 


A/e<f.  1989;111:112-1 16. 
Benowitz,  note  XZA, supra. 
Gori  et  al,  note  1 42,  supra. 

'^  See  Peridns,  note  126,  supra. 
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D.        CONSUMERS  USE  TOBACCO  PRODUCTS  FOR  DRUG  EFFECTS 
1.         To  Satisfy  Addiction 

Nicotine,  at  levels  present  in  commercially  marketed  tobacco  products,  is  addictive  to 
most  users.  Most  people  who  use  tobacco  products  do  so  to  maintain  their  addiction. 

A  number  of  studies  have  been  conducted  to  determine  the  prevalence  of  tobacco  or 

nicotine  dependence  among  smokers  according  to  accepted  definitions  of  dependence.  Major 

I 

recent  studies  conclude  that  at  least  75%  and  as  many  as  90%  of  frequent  smokers  meet  the 

criteria  for  addiction  established  by  major  public  health  organizations.'^' 

In  a  1 987  paper  by  Hughes  et  al.'**  the  authors  reported  on  their  efforts  to  determine 
the  prevalence  of  tobacco  dependence  using  several  diagnostic  measures.  The  study 
participants  included  1,006  middle-aged  men  in  the  Minneapolis-St.  Paul  metropolitan  area.''" 
The  mean  number  of  cigarettes  smoked  per  day  in  this  sample  was  28,  and  the  mean  number 
of  years  smoked  was  33.  Forty-two  percent  (n=423)  of  the  subjects  had  made  at  least  three 
prior  attempts  at  quitting;  61%  (n=614)  had  made  at  least  one  unsuccessful  attempt  to  stop 


'*'  Hughes  JR,  Gust  SW,  Pechacek  TF.  Prevalence  of  tobacco  dependence  and  withdrawal.  Am  J 
Psychiatry.  1987;144(2):205-208.  The  precise  number  of  tobacco  users  found  to  meet  the  criteria  for 
nicotine  dependence  varies  depending  on  die  population  studied  and  the  study  methods  used.  See 
Appendix  1 . 

**^  Ahhough  utilizing  a  sample  of  men  only  may  raise  questions  about  the  generalizability  of  these 
findings,  as  the  authors  point  out,  previous  studies  have  found  that  age  and  sex  have  little  or  no  effect  on 
tobacco  dependence  and  withdrawal.  See: 

Shiffman  SM.  The  tobacco  withdrawal  syndrome.  In:  Krasnegor  NA,  ed.  Cigarette  Smoking  as  a 
Dependence  Process.  NIDA  Research  Monograph  23.  DHEW  Publication  No.  ADM  79-800. 
Washington,  DC:  U.S.  Government  Printing  Office.  1 979. 

Hughes  JR,  Hatsukami  D.  Signs  and  symptoms  of  tobacco  withdrawal.  Arch  Gen  Psychiatry 
1986;43:289-294. 
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smoking.  The  investigators  concluded  that  90%  (n=905)  of  the  smokers  fulfilled  the  DSM-III 
criteria  for  tobacco  dependence. 

Hale  et  al.  surveyed  201  residents  of  Burlington,  VT.  Using  the  DSM-DI-R  criteria 
for  drug  dependence,  the  researchers  concluded  that  80%  of  the  current  tobacco  users  were 
dependent  (Male=91%,  Female=71%).  The  most  commonly  met  criteria  were  unsuccessful 
attempts  to  control  use  despite  a  persistent  desire  to  quit  (93%)  and  experiencing  withdrawal 
symptoms  when  stopping  or  cutting  down  (74%).  '^* 

In  another  study,  Cottier  compared  the  various  DSM  and  ICD  diagnostic  criteria  for 
nicotine  dependence  among  persons  who  reported  smoking  or  using  tobacco  daily  for  1 
month  or  more  during  their  lives.  Sixty-three  percent  of  the  sample  included  patients  from 
substance  abuse  treatment  programs;  37%  of  the  sample  was  drawn  fit)m  the  general 
population.  Among  the  677  nicotine  users  who  fulfilled  the  smoking  or  tobacco  use 
requirement,  77%  were  deemed  dependent  under  the  DSM-III  diagnostic  criteria.  Eighty 
percent  met  the  criteria  for  dependence  according  to  the  DSM-HI-R  criteria.  Under  the  old 
ICD- 10  criteria,  92%  were  found  to  be  dependent,  compared  with  86%  under  the  new  ICD- 10 
criteria.'*' 

Woody  et  al.  analyzed  the  responses  of  1 ,100  subjects  who  had  identified  themselves 
as  having  used  tobacco  six  or  more  times  during  their  lives.  Subjects  were  all  between  1 8  and 


'**  Hale  KL,  Hughes  JR,  Oliveto  AH,  et  al.  Nicotine  dependence  in  a  population-based  sample: 
problems  of  drug  dependence,  1992.  Proceedings  of  the  54th  Annual  Scientific  Meeting  of  tiie  College  on 
Problems  of  Drug  Dependence.  NIDA  Research  Monograph  132.  NIH  Publication  No.  93-3505. 
Washington,  DC.  U.S.  Government  Printing  Office.  1 993. 

'*'  Cottier  LB.  Comparing  DSM-HI-R  and  ICD-10  substance  use  disorders.  Addiction. 
1993;88:689-696. 
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44  years  of  age.  The  researchers  found  that  87%  of  those  \^iu)  used  tobacco  six  or  more  times 
were  dependent  under  the  DSM-HI-R  criteria.'"  These  studies  show  that  a  consistently  high 
percentage  of  smokers  are  dependent  on  nicotine,  despite  the  different  measuring  tools  used 
to  evaluate  dependence. 

As  described  on  p.  90  et  seq..  studies  have  also  shown  that  a  significant  proportion  of 
smokeless  tobacco  users  are  addicted. 


'"  Woody  GE,  Cottier  LB,  Cacciola  J.  Severity  of  dependence:  data  from  the  DSM-IV  field  trials. 
Addiction.  1993;88:1573-1579. 
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2.         To  Affect  Mood  and  Control  Weight 
a.        Mood 

Surveys  show  that  people  use  tobacco  to  achieve  a  relaxing  effect,  both  in  stressful 
situations  and  to  enhance  pleasure.'"  For  example,  one  survey  found  that  65%  to  75%  of 
adults  believed  that  smoking  reduced  nervous  irritation.'"  Similarly,  a  recent  survey  of 
yoimg  people  aged  10  to  22  found  that  of  daily  smokers,  72.8%  said  that  smoking  relaxed 
them.  Of  daily  smokeless  tobacco  users,  53.8%  reported  that  smokeless  tobacco  relaxed 
them.'"  Studies  also  have  shown  that  smokers  use  cigarettes  in  an  attempt  to  reduce  negative 
feelings."' 

The  1988  Surgeon  General  Report  reviewed  the  epidemiological  literature  on  the 

effects  of  smoking  on  mood  and  concluded: 

The  conclusion  from  this  literature  is  that  in  the  general  population,  persons 
perceive  that  smoking  hasfoinctions  that  are  relevant  fi>r  mood  regulation. 
Persons  report  that  they  smoke  more  in  situations  involving  negative  mood, 
and  they  perceive  that  smoking  helps  them  to  feel  better  in  such  situations 
....  These  data  do  not  necessarily  indicate  that  the  various  functions 
characterize  different  types  of  smokers;  rather,  they  suggest  that  most 
functions  are  salient  to  an  individual  but  are  operative  at  different  times  or  in 
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Surgeon  General's  Report.  1988.  Nicotine  Addiction.  Pages  394-399. 


See: 


McKennell  AC.  Smoking  motivation  factors.  BrJofSoc  and  Clin  Psych.  1970;49(l):8-22. 

Surgeon  GeneraFs  Report  1988.  Nicotine  Addiction.  Page  399. 

'"  See  CDC,  note  86,  supra. 

'''See: 
Horn  D.  Some  factors  in  smoking  and  its  cessation.  In:  Borgatta  EF,  Evans  RR,  eds.  Smoking  Health  and 
Behavior.  Chicago,  IL:  Aldine  Publishing  Co.;  1968:12-21. 

Dcaid  FF,  Green  DE,  Horn  D.  A  scale  to  differentiate  between  types  of  smoking  as  related  to  the 
management  of  affect  Int  J  Addict.  1969;4(4):649-59. 
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differera  situations."'" 

h.        Weight  Control 

Numerous  studies  show  that  smokers  believe  that  smoking  keeps  weight  down  and 
that  weight  control  is  a  significant  motivation  to  continue  smoking.'^  In  two  surveys  of 
young  people,  between  a  third  and  one-half  of  smokers  offered  wei^t  control  as  a  reason  for 
smoking.'*^  It  has  also  been  suggested  that  wei^t  gain  that  occurs  after  smoking  cessation 
causes  many  smokers  to  relq)se  to  smoking."* 

Research  indicates  that  smoking  may  play  a  role  in  regulating  weight.  The  1 988 

Surgeon  General's  Report  summarized  the  available  data: 

In  summary,  there  is  substantial  evidence  of  an  inverse  relationship  between 
cigarette  smoking  and  body  weight.  Of  71  studies  reported  since  1970,  62 
(87%)  collectively  indicate  that  smokers  weigh  less  than  nonsmokers  and  that 
people  who  quit  smoking  gain  weight. "' 

Animal  studies  indicate  that  nicotine  administration  results  in  weight  loss  or 
decreased  weight  gains  and  that  cessation  of  nicotine  results  in  body  weight 
gains  greater  than  those  of  controls  [animals  who  did  not  receive  nicotine]. 


ISS 


Surgeon  GenetaTs  Repent  1988.  Nicotine  Addiction.  Page  399. 


'*  See: 
Pomerleau  CS,  Ehrlkh  E,  Tate  JC.  Marks  JL,  Flessland  KA,  Pomerleau  OF.  The  female  weight-control 
smoker:  a  profile.  J Substarue  Abuse.  1993;S:391-400. 

Fekfanan  W,  Hodgson  C,  Corbet  S.  Relationship  between  higher  prevalence  of  smoking  and  weight 
concern  amongst  adolescent  girls.  Canadian  Journal  of  Public  Health.  1 98S;76(3):20S-206. 

Surgeon  General's  Report.  1988.  Nicotine  Addiction.  Pages  414-432. 

'"  Surgeon  General's  Report  1 988.  Nicotine  Addiction.  Page  438.  * 

"•  Mat  pp.  414,438-441. 

'"Ai  at  p.  431. 
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Recent  research  on  nicotine  polacrilex  gum  with  humans  corroborates  the  role 
of  nicotine  in  body  weight  effects.  '^  ~~- 

* 

It  is  clear  fit)m  the  evidence  that  consumers  use  tobacco  products  for  several  well- 
defined  and  well-documented  drug  effects.  Most  significantly,  consumers  use  tobacco 
products  to  maintain  their  addiction  to  nicotine.  Consiuners  also  use  tobacco  for  a  variety  of 
ancillary  drug  effects.  These  include  the  effects  of  nicotine  on  mood  and  weight  control. 


I«0 


A/,  at  p.  432. 
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n.        STATEMENTS,  RESEARCH,  AND  ACTIONS  BY  TOBACCO  COMPANIES 

The  evidence  presented  in  this  section  describes  the  statements,  research  activities, 
and  actions  of  the  tobacco  industry  related  to  the  role  of  nicotine  in  cigarettes  and  smokeless 
tobacco,  hidustiy  statements  show  that  tobacco  company  ofBcials  at  the  highest  levels  are 
aware  that  nicotine's  drug  effects  are  the  primary  reason  people  use  their  products.  The 
tobacco  industry's  research  shows  that  it  has  knowledge  of  the  pharmacological  role  of 
nicotine  in  tobacco  use,  including  its  ability  to  affect  brain  function  and  behavior  and  to 
produce  dependence.  The  industry  has  also  conducted  research  to  determine  what  constitutes 
an  adequate  dose  of  nicotine.  The  tolncco  industry's  actions  show  that  it  has  manipulated 
nicotine  delivery  in  marketed  products  and  attempted  to  develop  products  to  provide  a  dose  of 
nicotine  that  satisfies  consumers'  desire  for  the  pharmacological  effects  of  nicotine. 
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A.        INDUSTRY  STATEMENTS  ON  NICOTINE'S  DRUG  EFFECTS 

Recently  disclosed  industry  documents  contain  explicit  statements,  made  by  high- 
ranking  tobacco  company  officials  over  more  than  three  decades,  acknowledging  nicotine's 
drug  effects  and  the  central  role  those  effects  play  in  tobacco  use.  These  documents  also 
include  research  reports  and  conference  sunmuuies  describing  the  specific  pharmacological 
and  physiological  effects  of  nicotine,  including,  in  some  cases,  its  addictive  properties. 
Covering  a  period  of  more  than  30  years,  these  company  documents  show  that  tobacco 
companies  have  long  recognized  that  nicotine  in  tobacco  is  a  drug,  that  nicotine  is  the  primary 
reason  people  use  cigarettes  and  smokeless  tobacco,  and  that  cigarettes  and  smokeless 
tobacco  are  nicotine  delivery  systems.  Internal  statements  of  company  ofBcials  and 
researchers  reflect  the  industry's  true  knowledge  and  real  intentions.  The  internal  statements 
contained  in  these  documents  confirm  that  tobacco  manufacturers  intend  nicotine-containing 
cigarettes  and  smokeless  tobacco  to  be  used  as  drugs.  The  extent  of  these  statements  was  not 
known  to  FDA  at  the  time  of  its  eariier  determinations  about  the  intended  use  of  tobacco. 
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1.         Statements  That  Nicotine's  Drug  Effects  Are  Essential  to  Tobacco  Use 

Tobacco  company  researchers  have,  for  more  than  30  years,  studied  the  effects  of 
nicotine  on  the  body.  Industry  documents  reveal  that  the  manufacturers'  research  has 
convinced  the  industry  that  nicotine  in  tobacco  produces  pharmacological  effects  in  tobacco 
users  and  that  these  effects  are  the  major  reason  that  consumers  use  tobacco  products.  These 
documents  reveal  further  that  tobacco  company  executives  and  senior  officials  share  these 
convictions  about  the  central  role  of  nicotine's  drug  efiTects  in  tobacco  use. 

a.         Tobacco  Company  Researchers'  Views 

A  wide  range  of  industry  documents  reveals  that  tobacco  company  researchers  have 
known  for  several  decades  that  nicotine  in  tobacco  functions  as  a  drug  and  that  nicotine's  drug 
effects  are  the  central  reason  that  consiuners  use  tobacco. 

More  than  30  years  ago,  in  1962-63,  BATCO  received  the  results  of  its  Project  HIPPO 
study  (HIPPO  I  and  HIPPO  A),  the  aim  of  which  was  to  "understand  some  of  the  activities  of 
nicotine  --  those  activities  that  could  explain  why  smokers  are  so  fond  of  their  habit."'"  A 
second  purpose  of  the  Project  HIPPO  study  was  to  compare  the  effects  of  nicotine  with  those 
of  then-new  tranquilizers,  "which  might  supersede  tobacco  habits  in  the  near  future."'"  Thus, 


161 


See: 


Hersch  J,  Libert  O,  Rogg-Effront  C.  Final  Report  on  Project  HIPPO  I.  Battelle  Memorial  Institute. 
International  Division.  Geneva,  Switzerland.  January  1962.  (Hereafter  cited  as  Final  Report  on  Project 
HIPPO  I.) 

Haselbach  CH,  Libert  O.  Final  Report  on  Project  HIPPO  II.  Battelle  Memorial  Institute.  International 
Division.  Geneva,  Switzerland.  March  1963.  Pages  1-3.  (Hereafter  cited  as  Final  Report  on  Project 
HIPPO  n.) 
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Id.  Final  Report  on  Project  HIPPO  II.  Page  1 . 
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these  researchers  believed  that  nicotine-containing  tobacco  and  tranquilizers  were  used  for  the 

same  purposes  by  consumers.  The  researchers  concluded  that,  despite  some  similarities, 

nicotine  has  different  drug  effects  than  tranquilizers: 

both  kinds  of  drugs  [nicotine  and  tranquilizers]  act  quite  differently,  and  [J 
nicotine  may  be  considered  (its  cardiovascular  effects  not  being  contemplated 
here)  as  more  "beneficial"  or  less  noxious  -  than  the  new  tranquilizers  from 
some  very  important  points  of  view. 

The  so-called  "beneficial"  effects  of  nicotine  are  of  two  kinds: 

1.  Enhancing  effect  on  the  pituitary  adrenal  response  to  stress; 

2.  Regulation  of  body  weight. '"  [Emphasis  added.] 

In  the  final  conclusion  of  the  HIPPO  study,  the  researchers  discuss  the  effect  of  nicotine  in  the 

"stress  reaction": 

The  understanding  and  thorough  investigation  of  this  effect  seems  of  the 
greatest  importance:  it  is  by  this  very  effect  that  nicotine  acts  as  a 
'tranquilliser.'^^'  ^ , 

The  Project  HIPPO  reports  were  disseminated  to  oflBcials  of  Brown  and  Williamson 

(B&W).'"  The  exchange  of  information  between  BATCO  and  B&W  is  important  because  it 


'"  Final  Report  on  Project  Hippo  n.  Page  2.  Based  on  smdies  of  rats,  the  Project  HIPPO  I  researchers 

also  concluded: 

We  have  been  in  a  position  to  show  a  definite  enhancing  effect  of  nicotine  in  the  normal 
mechanism  of  defence  [sic]  against  stress,  i.e.,  in  the  stimulation  of  the  release  of  the  pituitary 
corticotropic  hormone  (ACTH). 

Final  Report  on  Project  HIPPO  I.  Page  2. 


164 


Final  Report  on  Project  HIPPO  I.  Page  48. 


"*  These  reports  were  also  circulated  to  various  otfier  U.S.  tobacco  companies,  and  the  Tobacco 
Industry  Research  Committee,  the  forerunner  to  the  Council  for  Tobacco  Research  (Little,  CC.  "Report  of 
the  Scientific  Director,"  1963,  at  p.  5),  demonstrating  that  at  least  some  of  the  industry's  nicotine  research 
was  shared.  See,  e.g.: 

June  28, 1963,  letter  from  Sir  Charles  Ellis,  Scientific  Advisor  to  tiie  Board  of  BATCO  to  A.  Yeaman  of 
B&W. 

August  5, 1963,  letter  from  A.  Yeaman  to  E.J.  Jacob  of  R.J.  Reynolds  Tobacco  Co.: 
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demonstrates  B&Ws  awareness  of  the  results  of  studies  such  as  Project  mPPO,'"  which  was 

just  one  of  a  number  of  studies  commissioned  by  BATCO  to  study  the  physiological  and 

pharmacological  effects  of  nicotine.  For  example,  a  1980  report  addresses  the  critical  role  of 

nicotine's  drug  effects: 

Nicotine  is  an  extremely  biologically  active  conq>ound  capable  of  eliciting  a 
range  of  pharmacological,  biochemical,  and  physiological  responses  in  vivo 
. . .  In  some  instances,  the  pharmacological  response  of  smokers  to  nicotine  is 
believed  to  be  responsible  for  an  individual's  smoking  behaviour,  providing  the 
motivation  for  and  the  degree  of  satisfaction  required  by  the  smoker. '" 

The  BATCO  documents  include  not  only  some  of  the  research  reports  themselves,  but 

also  simunaries  or  minutes  of  numerous  BATCO  research  and  development  (R&D)  meetings 

at  which  nicotine'^  drug  efifects  and  importance  to  the  industry  were  discussed.  These  papers 

demonstrate  both  the  consistency  and  the  extent  of  industry's  interest  in  and  knowledge  of 


/  suggest  to  you  and  Henry  that  it  is  now  timely  to  release  these  reports  to  the  SAB.  [Scientific 
Advisory  Board  of  the  Tobacco  Institute  Research  Council]. 

June  1 9, 1 963,  note  for  Mr.  Cutchins  of  B&W,  noting  that  Sir  Charles  Ellis  had  sent  Mr.  Cutchins  reports 

of  research  that  BATCO  had  sponsored  at  Battelle : 

showing  the  beneficial  effects  of  nicotine BAT  decided  to  make  this  research  available 

to  the  T.R.C.  [Tobacco  Research  Council  of  the  U.K.] ....  Todd,  ofT.RC.  is  to-day  sending 
copies  to  T.I.R.C.  [Tobacco  Industry  Research  Committee  of  the  U.S.J  with  a  request  that  they 
consider  whether  it  would  help  the  U.S.  industry  for  these  reports  to  be  passed  on  to  the  Surgeon 
General's  Committee. 

'^  Appendix  2  contains  a  detailed  description  of  how  the  research  was  shared  between  B&W  and 
BATCO.  The  B&W/BATCO  documents  that  recently  were  made  public  offer  an  extraordinaiy  glimpse 
into  the  workings  of  die  tfiird  largest  U.S.  tobacco  company.  Ahhou^  die  five  other  leading  U.S. 
tobacco  companies  received  requests  from  FDA  on  July  11.1 994.  for  similar  documentary  evidence,  to 
date  the  companies  have  failed  to  provide  the  requested  information.  See  Appendbc  3.  Tobacco  industry 
material  is  cited  throughout  die  Legal  Analysis  and  Findings  sectrans  of  diis  document  that  refers  to  die 
workings  of  the  five  U.S.  tobacco  companies.  This  material  constitutes  just  a  representative  sample  of  the 
internal  information  still  in  the  possession  of  those  companies. 

'"  BATCO  Group  R&D.  Soudiampton,  England.  Method fijr  Nicotine  and  Cotinine  in  Blood  and 
Urine.  Report  No.  RD.  1 737-C.  May  2 1 , 1 980.  Page  2. 
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nicotine  as  the  primary  pharmacological  agent  in  tobacco.  For  example,  at  a  1974  BATCO 

Group  R&D  Meeting,  it  was  noted  that: 

Nicotine  (which  has  been  assumed  to  be  the  main  pharmacologically  active 
component  in  smoke)  may  act  in  a  bi-phasic  manner,  either  as  a  stimulant 
(CNV increase)  or  depressant  (CNV decrease)."" 

In  addition,  a  1977  report  concerning  an  International  Smoking  Behavior  Conference  includes 

the  following  statements  about  nicotine's  effects: 

Nicotine  was  the  focal  point  of  the  corrference.  In  many  cases,  psychological  and 
physiological  changes  observed  in  subjects ....  were  shown  to  be  due  to  nicotine. 

Most  researchers  conclude  that  the  nicotine  effect  is  biphasic  arui  dosage  dependent; 
small  doses  stimulate  and  large  doses  depress  '*' 

Subsequent  BATCO  research  conferences  offer  equally  revealing  statements  about  the 

drug  effects  of  nicotine.  A  BATCO  Group  R&D  Smoking  Behaviour-Marketing  Conference 

held  in  1984  focused  almost  entirely  on  the  role  of  nicotine  pharmacology  in  smoking. 

Sununaries  of  the  presentations  at  that  conference  include  numerous  references  to  the 

pharmacological  effects  of  nicotine  and  the  importance  of  these  effects  in  tnaintaining  tobacco 

use.  For  example,  one  presentation  included  the  following  observation: 

Smoking  is  then  seen  as  a  personal  tool  used  by  the  smoker  to  refine  his 
behaviour  and  reactions  to  the  world  at  large. 

It  is  apparent  that  nicotine  largely  underpins  these  contributions  through  its 
role  as  a  generator  of  central  physiological  arousal  effects  which  express 


'*•  BATCO  Group  R&D.  Soudiampton,  England.  Interaction  of  Smoke  and  the  Smoker,  Part  3:  The 
Effect  of  Cigarette  Smoking  on  the  Contingent  Negative  Variation.  Report  No.  RD.  1 1 64-R.  December  1 2, 
1974.  Page  1. 

'*•  BATCO  International  Smoking  Behavior  Conference:  Trip  Report.  Chelwood  Vachery,  England. 
November  27-30, 1977.  Pages  1-2. 
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themselves  as  changes  in  human  performance  and  psychological  well-being.'^" 
[Emphasis  added.] 

Reporting  on  a  study  testing  the  hypothesis  that  extroverts  smoke  for  nicotine  and  introverts 

smoke  for  the  motor  activity  provided  by  smoking,  another  presentation  concluded: 

Extroverts  [sic]  relied  principally  on  nicotine  and  did  not  pay  attention  to  the 
motor  aspects  of  smoking  except  to  gain  nicotine  and  so  did  not  show  well 
developed  motor  potentials  preceding  the  motor  act.  However,  the  effect  of 
nicotine  is  to  enhance  the  extrovert's  motivation  to  act,  and  this  increases 
motor  activity  rate  after  smoking  (as  was  shown  in  the  tapping  rate  recorded 

for  extroverts  after  smoking) For  preparatory  smokers  (extroverts): 

Smoking  functions  as  a  kind  of  portable,  stationary  generator  inducing  the 
effects  of  activity  on  the  CNS  [central  nervous  system]  without  the  usual 
requirement  of  stressful  activity  to  achieve  those  effects. '" 

Finally,  another  BATCO  conference  focusing  on  nicotine  was  held  in  1984.  One  of 

the  presentations  was  characterized  by  a  Brown  and  Williamson  official: 

The  presentation  was  concerned  with  summarising  and  outlining  the  central  role  of 
nicotine  in  the  smokine  process  and  our  business  generally. . .  There  are  two  areas  of 
nicotine  action  that  are  of  primary  importance:  (i.)  to  identify  to  what  extent  the 
pharmacological  properties  or  responses  to  nicotine  are  influenced  by  blood  and 
tissue  levels  of  nicotine,  (ii)  what  is  the  significance  and  role  of  nicotine  in  eliciting 
the  impact  response  and  upper  respiratory  tract  responses . . .  [Emphasis  added.] '^^ 


"°  Ferris  RP.  77je  role  of  smoking  behavior  in  product  development:  some  observations  on  the 
psychological  aspects  of  smoking  behaviour  In:  Proceedings  of  the  BATCO  Smoking  Behaviour- 
Marketing  Conference,  Session  ID.  July  9-12, 1984.  Page  79. 

"'   Proceedings  of  the  BATCO  Smoking  Behaviour-Marketing  Conference,  Session  m.  July  9-12, 
1984.  Slkles.  Pages  BW-W2-02772-02775. 

'"  Ayres  CI.  Notes  from  the  GR&DC  [Group  Research  and  Development  Centre]  Nicotine 
Conference  June,  1984.  Page  62.  The  conference  was  devoted  predominantly  to  nicotine's 
pharmacological  eflfects.  The  conference's  seven  sessions  are  listed  as  follows: 

Session  I  •  Nicotine  Dose  Requirement  -  Background;  Session  II  -  Nicotine  Dose  Estimation; 
Session  III  -  Sensory  and  Psychological  Effects  of  Nicotine;  Session  IV  -  Effect  of  Nicotine  - 
Interaction  with  the  Brain  (Pharmacology);  Session  V- Effects  of  Nicotine  -  Interaction  with 
Peripheral  Tissues  (Physiology);  Session  VI  -  Product  Modification  for  Maximal  Nicotine  Effects 
Session  VII  -  General  Session.  Pages  BW-W2.02639, 1 264 1  -46. 


See  also: 
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As  described  in  FINDINGS  §  II.B.,  infra,  comparable  research  on  the  pharmacological 

effects  of  nicotine  has  been  conducted  or  sponsored  by  all  the  major  tobacco  companies.  For 

example,  researchers  at  the  R.J.  Reynolds  Tobacco  Co.  have  published  studies  in  which  they 

fiwly  acknowledge  the  pharmacological  effects  of  nicotine  in  tobacco  and  the  importance  of 

those  effects  to  smokers: 

The  beneficial  effects  of  smoking  on  cognitive  performance . . .  are  a  function  of 
nicotine  absorbed  from  cigarette  smoke  upon  inhalation.'^^ 


BATCO  R&D  Conference.  Hilton  Head,  SC.  September  24-30, 1968.  Page  3.  The  conferees  recognized 
"that  the  reasons  why  people  smoke  are  partly  pharmacological  and  partly  psychological." 

BATCO  R&D  Conference.  Montreal,  Canada.  October  25, 1967.  Page  6.  The  conferees  concluded: 
While  recognizing  the  importance  of  psychological  factors  in  smoking  and  the  possibility  that 
some  smokers  would  accept  non-nicotine  cigarettes,  it  was  felt  thai  nicotine  is  important  for  the 
majority  of  smokers  and  that  the  form  of  nicotine  can  be  significant.  [Emphasis  added.] 

BATCO  R&D  Conference.  Kronberg,  Germany.  June  2-6, 1969.  Page  7  of  summary: 

The  Conference  agreed  that  all  the  evidence  continues  to  demonstrate  the  importance  of  nicotine 
to  the  smoker,  and  again  emphasises  the  importance  of  keeping  separate  TPM  and  nicotine 
figures.  [Emphasis  added.] 

BATCO  Group  R&D  report.  Southampton,  England.  Preparation  and  Properties  of  Nicotine  Analogues 
Report  No.  RD  953-R.  November  9, 1 972. 

BATCO  Group  R&D  Conference  on  Smoking  Behavior.  Southampton,  England.  October  11-12, 1976. 
Pages  B  W-W2-02 1 45-02 1 49,  BW-W2-02 1 50-02 1 65,  BW.W2-02292-023 11. 

February  9, 1984,  letter  fiwn  C.I.  Ayres  to  E.E.  Kohnhorst  (both  of  Brown  and  Williamson)  summarizing 
the  August  30-September  3, 1982,  BATCO  R&D  Conference.  Montebello,  Canada. 

'^  Robinson  JH,  Pritchard  WS,  Davis  RA  (R.J.  Reynolds  Tobacco  Co.).  Psychopharmacological 
effects  of  smoking  a  cigarette  with  typical  "tar"  and  carbon  monoxide  yields  but  minimal  nicotine. 
Psychopharmacology.  1992;108:471. 

See  also  Pritchard  WS,  Robinson  JH,  Guy  TD  (R.J.  Reynolds  Tobacco  Co.).  Enhancement  of  continuous 
performance  task  reaction  time  by  smoking  in  non-deprived  smokers.  Psychopharmacology. 
1992;108:437-442. 

Pritchard  WS,  Gilbert  DG,  Duke  DW  (R.J.  Reynolds  Tobacco  Co.).  Flexible  effects  of  quantified 
cigarette  smoke  delivery  on  EEG  dimensk>nal  complexity.  Psychopharmacology.  1993;]  13:95-102. 
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An  enduring  question  regarding  human  cigarette  smoking  is  the  basis  of  the  so<alled 
"nicotine  paradox. "  Although  the  peripheral  effects  of  smoking  appear  to  he 
stimulatory  (e.g..  increased  heart  rate,  especially  for  the  initial  cigarette  of  the  day 
[citation  omitted])  and  many  smokers  say  that  smoking  increases  their  mental 
alertness,  other  smokers  report  that  smoking  helps  them  to  Junction  in  the  face  of 
environmental  stress  by  having  a  calming  effect  on  their  mood  [citation  omitted]. "'' 

We  recognize  that  nicotine  plavs  an  important  role  in  smoking  behavior  for 
mar^  people.'"  [Emphasis  added.] 

Philip  Morns  researchers  conducted  extensive  research  on  nicotine  pharmacology 

from  the  late  1 960's  until  at  least  the  mid-1 980's.  S^  note  240a,  infia.  The  nature  and 

magnitude  of  the  research,  as  well  as  statements  made  in  internal  documents,  show  that  the 

Philip  Morris  researchers  strongly  believed  that  nicotine  has  potent  psychoactive  effects  and 

that  these  effects  {novide  a  jmmaiy  motivation  for  smoking.  For  example,  in  1969,  a  Philip 

Morris  researcher  proposed  a  study  w^se  purpose  was  to  show  that  cigarette  smoking  is 

more  likely  in  stressful  situations.  The  researcher  stated  that  such  a  study  would  demonstrate 

'one  of  the  advantages  of  smoking,  its  use  as  an  anxiety  reducer."'"'  In  1 974,  Philip  Morris 

researchers  began  a  study  designed  to  test  their  theory  that  hyperidnetic  children  take  up 


•'*  Pritchard  WS  (RJ.  Reynolds  Tobacco  Co.).  Electroencephalographic  eflFects  of  cigarette  smoking. 
Psychopharmacology.  1991  ;104:485-490.  Page  00033640.  (Smokers  who  inhale  lightly  appear  to  use 
tobacco  to  achieve  "mental  activation  and  perfonnance  enhancement"  while  those  who  inhale  more 
deeply  achieve  effects  in  tfie  porti<m  of  their  brains  that  is  associated  with  anxiety  reduction  after 
administratkxi  of  benzodiazepines.  Id.  at  p.  00033643.  [Benzodiazepines  are  drugs  used  as  sedatives  and 
to  treat  anxiety.]) 

See  also  Gibert  DG,  Robinson  JH,  Chamberlin  CL  (RJ.  Reynolds  Tobacco  Co.),  and  Spielberger,  CD. 
Effects  of  smoking/nicotine  on  anxiety,  heart  rate,  and  lateralizatkm  of  EEC  during  a  stressful  movie. 
Psychophysiology.  1 989;26(3):3 11-319.  (High-nicotine  cigarettes  associated  with  reductions  in  anxiety 
and  activatkm  of  the  right  hemisphere  of  die  brain.) 

"*  Robinson  J,  Pritchard  W.  The  role  of  nicotine  in  tobacco  use.  Psychqjharmacology. 
1992;!  08:405. 

"*  Memorandum  to  W.L.  Dunn  from  F.J.  Ryan.  Proposed  Research  Project  Sm(4ung  and  Anxiety. 
December  23, 1969.  In  141  Cong.  Rec.  H7648  (daily  ed.  July  25, 1995). 
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smoking  in  adolescence  because  nicotine  may  perform  the  same  pharmacological  function  as 

prescription  medications  used  to  treat  hypeikinesis: 

It  has  been  found  that  amphetamines,  which  are  strong  stimulants,  have  the 
anomalous  effect  of  quieting  these  children  down . . .  Many  children  are 
therefore  regularly  administered  amphetamines  throughout  grade  school  years 

We  wonder  whether  such  children  mav  not  eventually  become  cigarette 

smokers  in  their  teenage  years  as  thev  discover  the  advantage  of  self- 
stimulation  via  nicotine.  We  have  already  collaborated  with  a  local  school 
system  in  identifying  some  such  children  in  the  third  grade. '"''  [Emphasis 
added.] 

In  1976,  a  Philip  Morris  researcher  wrote  a  memo  explaining  why  people  smoke.  In 

his  memo,  he  reported  on  a  survey  in  vfidch  smokers  were  asked  why  they  smoked.  The 

researcher  concluded  that 

the  circumstances  in  which  smoking  occurs  may  be  generalized  as  follows: 

1.  As  a  narcotic,  tranquilizer,  or  sedative.  Smokers  regularly  use  cigarettes  at 
times  of  stress. 

2.  At  the  beginning  or  ending  of  a  basic  activity .... 

3.  Automatic  smoking  behavior. .  .'^^  [Emphasis  added.] 


In  a  research  papa  funded  by  the  Cloimcil  for  Tobacco  Research,  U.S.A.  (CTR), 


IT6 


"*  Dunn  WL.  1 600/Smoker  Psychotogy/May  1  -3 1 , 1 974  [Monthly  Report].  June  1 0, 1 974. 
See  abo: 

Memorandum  firom  W.L.  Dunn  to  P.A.  Eichom.  Quarterly  Report-  February-March.  1972.  April  4. 1972. 
This  memo  reports  on  a  study  conducted  by  Philip  Morris  comparing  the  'arousal  response'  produced  by 
nicotine,  caffeine,  and  placebo.  The  researchers  reported  that  die  'arousal  response  was  clearly  present 
with  nicotine"  and  that  die  caffeine  response  was  nearer  to  placebo,  /n  1 4 1  Cong.  Rec.  H765 1  (daily  ed. 
July  25, 1995). 

'"^  Memorandum  from  A.  Udow.  Hiilip  Morris,  New  York,  NY,  to  Mr.  J  J.  Morgan.  Why  People 
Start  to  Smoke.  June  2, 1976.  In  141  Cong.  Rec.  H7664  (daily  ed.  July  25. 1995). 

'^  In  January,  1954, 14  presklents  of  tobacco  manufacturers,  growers,  and  warehousemen  organized 
tiie  forerunner  organization  to  CTR,  known  as  the  Tobacco  Industry  Research  Committee  (TIRC),  to 
sponsor  a  research  program  into  questions  of  tobacco  use  and  heahh.  (By-laws  of  the  Tobacco  Industry 
Research  Conunittee,  subscribed  and  ad(q>ted  on  January  1 , 1 954.)  TIRC  was  founded  in  response  to 
growing  concern  by  tobacco  executives  over  the  appearance  of  published  articles  claiming  an  established 
relationship  between  cigarette  smoking  and  lung  cancer. 
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reporting  on  the  "beneficial"  phannacological  effects  of  nicotine  in  cigarettes,  the  authors 
said: 

Nicotine  is  recognized  as  the  primary  psychoactive  compound  in  cigarette 
smoke."" 

Many  other  industry  documents  refer  to  the  central  role  of  nicotine's  drug  effects  for 

smokers  and,  therefore,  for  the  industry."*  Nicotine  is  repeatedly  identified  as  a  primaiy 


The  driving  force  behind  the  creation  of  TTRC  was  Paul  M.  Hahn,  President  of  die  American 
Tobacco  Company.  Other  original  signers  of  die  TIRC  by-laws  were  Timotfiy  V.  Hartnett,  President  of 
Brown  and  Williamson  Tobacco  Corp.,  Herbert  A.  Kent,  Chairman  of  P.  Lorillard  &  Co.,  O.  Parker 
McComas,  President  of  Philip  Morris  &  Co.,  E.A.  Darr,  President  of  R.  J.  Reynolds  Tobacco  Co.,  J.W. 
Peterson,  President  of  U.S.  Tobacco  Co.,  and  Joseph  F.  Cullman,  President  of  Benson  &  Hedges. 
(Minutes  of  die  Meeting  of  the  Presidents  of  die  Leading  Tobacco  Companies  at  the  Hotel  Plaza, 
December  15, 1953.  Page  1.) 

By  1 963,  grants  had  been  made  to  1 40  scientists  from  $6,250,000  appropriated  by  TIRC  from  its 
member  companies.  In  January,  1 964,  TIRC  changed  its  name  to  the  Council  for  Tobacco  Research 
(CTR),  its  current  name.  The  current  members  of  CTR  include  Philip  Morris.  R.J.  Reynolds,  Brown  and 
Williamson,  American  Tobacco,  Lorillard  Corp.,  and  U.S.  Tobacco.  By  1993,  CTR  had  funded  more 
dian  $223  million  in  research.  Annual  Reports  issued  by  CTR  reveal  tiiat  die  organization  has  provided 
extensive  funding  to  research  on  nicotine  pharmacology.  See  note  195,  infra. 

'"  Levin  ED,  Briggs  SJ,  Christopher  NC,  Rose  JE.  Persistence  of  chronic  nicotine-induced  cognitive 
facilitation.  Behavioral  and  Neural  Biology.  1 992;58: 1 52-1 58. 

"*  For  example,  die  Amerkan  Tobacco  Company  (ATC)  published  a  document  entitled  A  Summary  of 
Biological  Research  on  Tobacco  Supported  in  Whole  or  in  Part  by  the  American  Tobacco  Company 
(April  1962).  In  a  chapter  entitled  "Role  of  Nicotine  in  die  Cigarette  Habit,"  ATC  referred  to  a  1945 
study  and  stated  diat  "[t]he  authors  concluded  dtat  with  some  individuals,  nicotine  becomes  a  major  factor 
in  dieir  cigarette  habit."  Page  66.  (See  Finnegan  JK,  Larson  PS,  Haag  B.  The  role  of  nicotine  in  die 
cigarette  habit.  Science.  1 945;1 02:94.) 

See  also: 

Willey  LC,  Kellett  ND  (for  bnperial  Tobacco  Group  Ltd.).  Effects  of  Nicotine  on  the  Central  Nervous 

System.  Huntingdon  Research  Centre.  1971.  Page  9: 

We  aim.  by  using  various  different  schedules  of  behavioural  training,  and  by  comparing 
the  effects  of  many  different  drugs  on  these  schedules,  to  be  able  to  classify  the  effect  of 
nicotine,  when  given  intermittently  in  smoking  doses,  as  similar  to  a  known  class  of  drug 
acting  on  the  central  nervous  system.  Alternatively,  it  may,  perhaps,  act  like  one  type  of 
drug  in  some  tests  and  at  some  doses  and  like  another  type  in  other  tests. 

U.S.  Patent  No.  4^40,072.  Boh  AJ,  Chard  B.  Smokable  Device,  bnperial  Group  Ltd.  1982.  CI : 
Among  the  reasons  why  most  people  smoke  conventional  cigarettes  is  that  they  wish  to 
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reason  consumers  smoke  or  use  otiier  nicotineHX>ntaining  products.  A  "Proposal  for  Low 

Delivery  Project  for  B&W"  prepared  by  a  marketing  finn  hired  by  B&W  in  the  late  1 970's 

contained  the  following  statement  that  a  sufBcient  dose  of  nicotine  is  essential  to  sell 

cigarettes  and,  in^licitly,  to  maintain  market  share  based  on  nicotine  addiction: 

Current  market  trends  clearly  indicate  a  major  trend  toward  low-tar  brands  although 
current  "tdtra"  low  "tar"  brands,  have  had  limited  success  because  of  their  failure  to 
deliver  satisfaction/maintain  an  adequate  nicotine  level  An  ancillary  concern 
relative  to  nicotine  delivery  is  that  if  a  satisfying,  low-nicotine  cigarette  were  to  be 
developed  it  coidd  represent  an  effective  means  of  withdrawal . . .  with  severe 
implications  for  long-term  market  growth.  [Emphasis  added.]'" 

Finally,  a  1976  BATCO  Conference  on  Smoking  Behavior  underscores  tobacco 

industry  researchers'  awareness  of  the  fundamental  importance  (to  the  huge  majority  of 

smokers)  of  nicotine's  effects  on  the  brain: 

Some  insight  into  the  likely  benefits  of  smoking  follows  from  a  consideration  of  the 
properties  ofnicotine.  which  is  considered  to  be  the  reinforcing  factor  in  the  smoking 
habit  for  at  least  80%  of  smokers . . .  [Emphasis  added.]'*' 


irthale  an  aerosol  containing  nicotine. 

Note  from  S.J.  Green  (BATCO  R&D)  to  Dr.  G.  Hook  (BATCO  R&D).  June  1 1, 1974. 

'^  Lisher  &  Company  Inc.  memo.  Proposal  for  Low  Deliveiy  Project  for  B&W.  On  die  copy  of  this 
proposal,  lines  3-7,  beginning  with  "maintain  an  adequate  nicotine  level,"  are  crossed  out  The  unedited 
quote  makes  clear  that  the  term  "satisiactkMi"  is  a  euphemism  used  by  the  industry  to  refer  to  satisfaction 
of  the  desire  for  nicotine. 

'*°  BATCO  Group  R&D  Conference  on  Smoking  Bdiavkx-.  Group  Research  and  Development 
Centre.  Soudiampton,  England.  October  1 1-12, 1976.  "Benefits'  of  Smoking  (Pages  BW-W2-02152  and 
02153).  The  summary  of  a  presentatkm  at  this  conference  also  notes  that  all  types  of  tobacco  usage  - 
smoking,  chewing  and  sauf^g  -  allow  nicotine  to  go  directly  into  die  bkxxi  and  to  die  brain.  The 
q)eaker  observed  that  nicotine  is  not  ingested,  a  route  that  converts  nicotine  to  a  pharmacologically 
inactive  metabolite,  cotinine,  before  it  can  afiect  the  brain.  The  summary  then  notes: 

It  would  therefore  be  mrprising  tf  nicotine,  which  is  known  to  be  pharmacologically  active  in  the 
brain  (unlike  cotinine),  and  which  is  obtained  in  the  ways  most  likely  to  enable  it  to  reach  the 
brain  unchanged  were  ma  involved  in  the  reasons  why  people  smoke. 
Id,  Sesskm  D:  Current  Views  on  die  Role  of  Nicotine  in  Smoking  BehavkMir.  Page  BW-W2-02 1 45. 
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b.        Tobacco  company  executives'  and  senior  officials'  views 

Intenial  and  published  documents  demonstrate  that  tobacco  company  executives  and 
senior  officials  have  also  long  understood  that  nicotine  is  a  drug  and  that  nicotine's 
pharmacological  effects  are  essential  to  consumer  satisfaction. 

In  1988,  during  the  case  Cipollone  v.  Liggett  Joseph  Culhnan  HI,  former  CEO  of  the 
Philip  Morris  Tobacco  Company,  testified  as  follows: 

Q:  Let  me  ask  you  the  question,  then.  Mr.  Cullman  Is  nicotine  a  drug? 

A:  Well  it's  so  described  in  every  book  on  pharmacology. 

Q:  So  then  you  agree  that  it's  a  drug? 

A :  I  have  no  reason  to  disagree  with  books  on  pharmacology.  '*' 

In  1981 ,  the  Tobacco  Advisory  Council,  representing  the  United  Kingdom  tobacco 

manufacturers"^  (including  BATCO),  published  a  monograph  on  nicotine  pharmacology  and 

toxicology  that  expressly  treats  nicotine  as  a  drug  delivered  by  tobacco.'"  The  monograph 

states  that  "nicotine  is  regarded  as  the  most  pharmacologically-active  compound  in  tobacco 

smoke"  and  states  that  nicotine's  main  effects,  "at  doses  absorbed  by  inhalers  (i.e.  1  mg 

q>prox  per  cigarette)"  are: 

central  stimulation  and/or  depression  (which  vary  with  the  individual), 
transient  hyperpnoea,  peripheral  vasoconstriction  (usually  associated  with  a 
rise  in  systolic  pressure),  suppression  of  appetite,  stimulation  of  peristalsis 
and,  ca  larger  nicotine  intakes,  nausea  of  central  origin,  associated  with 


"'  Transcript  of  proceedings  in  Cipollone  v.  Lii^ett  Group.  Inc..  at  p.  3290  (D.N.J.  Feb.  23, 1988). 
(Civil  Action  No.  83-2864  (SA)). 

'"  1 981  document  of  the  Tobacco  Advisory  Coancil  (corrections  sheet). 

'■'  Cohen  AJ,  Roc  FJC.  Monograph  on  the  pharmacology  and  toxicology  of  nicotine.  Tobacco 
Advisory  Council.  Occasional  paper  4. 1981 .  I^age  1 . 
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vomiting.'^ 

More  than  three  decades  ago,  in  1961,  a  presentation  by  Dr.  Helmut  Wakeham,  a 

senior  Philip  Morris  research  scientist,  to  the  company's  Research  and  Development 

Committee  noted  that: 

Low  nicotine  doses  stimulate,  but  high  doses  depress  Junctions ...  Itis  also 
recognised  that  smoking  produces  pleasurable  reactions  or  tranquility,  and  that  this  is 
due  at  least  in  part  to  nicotine '*^ 

Dr.  Wakeham  also  noted  that  "nicotine  is  believed  essential  to  cigarette 

acceptability,""*  a  view  later  restated  by  William  Dunn,  Jr.,  another  high-ranking  Philip 

Morris  official.  In  summarizing  a  1972  conference  qx>nsored  by  the  Council  for  Tobacco 

Research,  Dr.  Dunn  reported: 

Most  of  the  conferees  would  agree  with  this  proposition:  The  primary  incentive 
to  cigarette  smoking  is  the  immediate  salutary  effect  of  inhaled  smoke  upon 
body  function  [Emphasis  added.]  "^ 

After  describing  "the  physiological  effect"  as  "the  primaiy  incentive"  for  smoking.  Dr. 

Duim  continued: 


IM 


Mat  p.  17. 


'**  Wakeham  H.  Tobacco  and  Health  -  R&D  Approach.  In:  3.10  Tobacco  Products  Liability  Reporter 
<TPLR)  8. 1 29.  See  also  Wakeham  H.  Presentatkm  to  R  &  D  Committee  at  meeting  held  in  New  York 
Office  on  November  1 S,  1 96 1 . 

Later,  when  Wakeham  was  a  Vice  President  at  Philip  Morris,  his  introduction  to  a  tobacco  industry 
symposium  included  die  folbwing  acknowledgment  that  nicotine  produces  psychoactive  effects: 
"Tobacco  and  other  psychoactive  plants  have  probably  been  part  and  parcel  of  our  cuhural  baggage  for 
thousands  of  years..."  Wakeham  H.  Tobacco  Smoke:  Its  Formation  and  Composition.  3 1st  Tobacco 
Chemists  Research  Conference.  October  S-7, 1977.  Greensboro,  NC.  In:  Recent  Advances  in  Tobacco 
Science.  I977;3:iii.  ^ 


IM 


ir 


A/.,TPLR8.129. 

Dunn,  note  133,  sufw,  at  p.  3. 
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The  majority  of  the  conferees  would  so  even  further  and  accept  the  proposition  that 
nicotine  is  the  active  constituent  of  cigarette  smoke.  Without  nicotine,  the  argument 
goes,  there  would  be  no  smoking.  Some  strong  evidence  can  be  marshalled  to  support 
this  arpdment: 

1)  No  one  has  ever  become  a  cigarette  smoker  by  smoking  cigarettes  withotdt  nicotine. 

2)  Most  of  the  physiological  responses  to  inhaled  smoke  have  been  shown  to  be 
nicotine-related 

3)  Despite  many  low  nicotine  brand  entries  in  the  marketplace,  none  of  them  have 
captured  a  substantial  segment  of  the  market . . .  [Emphasis  added.]'" 

In  1969,  Dr.  Wakeham,  then  Vice  President  for  Research  and  Development,  briefed 

the  Philip  Morris  Board  of  Directors  on  why  people  smoke.  A  draft  of  his  remarks,  which 

contains  the  notation  "delivered  with  only  minor  changes,"  includes  several  unequivocal 

statements  that  cigarettes  are  smoked  for  the  pharmacological  effects  of  nicotine: 

fTJhe  psychosocial  motive  is  not  enough  to  explain  continued  smoking.  Some 
other  motive  force  takes  over  to  make  smoking  rewarding  in  its  own  right. 
Long  after  adolescent  preoccupation  with  self-image  has  subsided,  the 
cigarette  will  even  preempt  food  in  times  of  scarcity  on  the  smoker's  priority 

list We  are  of  the  conviction . . .  that  the  ultimate  explanation  for  the 

perpetuated  cigarette  habit  resides  in  the  pharmacological  effect  of  smoke 
upon  the  body  of  the  smoker,  the  effect  being  most  rewarding  to  the  individual 
under  stress.'^ 


ut 


Id.  at  p.  4. 


'"•  Ryan/Dunn  Ahemate  -Third  version  of  Board  presentation.  Fall,  1969.  /n  141  Cong.  Rec.  H7648 
(daily  ed.  July  25, 1995). 
See  also: 

Memorandum  to  P.A.  Eichom  from  W.L.  Dunn.  Five-year  Objectives  and  Plans  for  Project  1600. 
September  25, 1970.  /n  141  Cong.  Rec.  H7650,  supra.  This  document  details  Philip  Morris'  plans  to 
study  tiie  "short-term  psychological  and  psychophysiological"  effects  of  smoking  "as  manifested  dirough 
changes  in  autonomic,  perceptual,  cognitive  and  central  nervous  system  processes  and  motor 
performance."  The  author  goes  so  far  toward  presuming  the  essential  role  of  nicotine  as  to  propose  that 
research  be  undertaken  to  answer  the  question:  "Can  the  smoking  habit  be  sustained  in  the  absence  of 
nicotine?" 

Dunn  WL.  1600/Smoker  Psychology/January  1-  January  31, 1973  [Monthly  Report].  February  9, 1973. 
/n  1 4 1  Cong.  Rec.  H7650,  supra.  This  report  shows  that  several  studies  were  underway  at  Philip  Morris^ 
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A  1974  annual  report  on  the  Behavioral  Research  program  at  Philip  Morris  approved  by 
Thomas  Osdene  Oater  Vice  President  for  science  and  technology)  and  distributed  to  Dr. 
Wakeham,  also  reflects  the  view  that  cigarettes  are  drugs  consumed  for  pharmacological 
effects.  The  report  states  that  a  person  regulates  smoke  intake  "to  achieve  his  habitual  quota  of 
the  pharmacological  action  [of  the  components  of  smoke]."  '*"* 

In  the  following  year,  the  annual  report  on  the  "Behavioral  Research"  program 
explicitly  acknowledged  that  nicotine  is  a  stimulant  drug.  Describing  a  theoiy  concerning 
the  effect  of  an  individual's  CNS  arousal  level  on  performance  efficiency,  the  report  says  that 
while  one  way  to  increase  the  CNS  arousal  level  is  to  seek  out  stimulating  situations,  another 
way  is  to: 

consume  socially  approved  chemicals  which  would  have  a  similar  effect  on  the    - 


to  determine  the  effects  of  nicotine  on  the  central  nervous  system  and  on  perfomiance,  including  shidies 
on  the  effects  of  smoking  on:  electrical  activity  in  the  brain,  die  "arousal  mechanisms  of  the  central     ^ 
nervous  system,"  and  "spare  mental  capacity." 

Philip  Morris  Research  Center.  Behavioral  Research  Annual  Report  (Part  U).  November  1 ,  1974.  /n  1 41 
Cong.  Rec.  H7658,  supra.  The  report  lists  the  following  "woricing  hypotheses"  of  Philip  Morris 
researchers: 

lA.  Cigarette  smoke  improves  efficiency  in  the  performance  of  complex  psychological  tasks. 
IB.  Cigarette  smoking  attenuates,  modulates  or  otherwise  influences  emotional  arousal  such  as 
to  be  gratifying  or  rcM'arding  to  the  smoker,  thus  reinforcing  the  smoking  act 

IIA.  Dose-control  continues  even  after  the  puff  of  smoke  is  drawn  into  the  mouth. 

Dunn  WL,  Ryan  FJ,  Martin  P.  Behavioral  Research  Annual  Report.  July  18, 1975.  /n  141  Cong.  Rec. 
H7658,  supra.  This  report  describes  a  study  being  undertaken  by  Philip  Morris,  entitled  "Nicotine  as  a 
Modulator  of  CNS  Arousal."  The  study  was  to  be  conducted  because  the  researchers  believed  ttxal 
previous  studies  had  provided  evidence  that  nicotine  reduces  emotional  responsiveness: 

[Previous]  observations  imply  the  ir^uence  of  nicotine  upon  some  control  mechanism  governing 
affective  responsivity,  the  net  effect  upon  overt  behavior  being  to  reduce  the  intensity  of  the 
emotionally-toned  response,  or  raise  the  threshold  for  the  elicitation  of  that  response. 

'*"'  Philip  Morris  Research  Center.  Behavioral  Research  Annual  Report,  Part  D.  Approved  by  T.S. 
Osdene.  November  1, 1974.  In  121  Cong.  Rec.  H7660  (daily  ed.  July  25, 1995). 
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body-such  as  the  stimulant  drugs  caffeine  and  nicotine.  "^ 

Two  years  later,  William  Dunn  provided  a  detailed  description  of  the  pharmacological  effects 

produced  by  nicotine  that  cause  smokers  to  continue  smoking: 

P'Jhe  doses  of  nicotine  inhaled  produce  definite,  mild,  and  transient 
neuropsychopharmacological  effects  which  are  positively  reinforcing  and  thus 
promote  repetition  of  smoking.  These  effects  include:  (a)  modulation  of 
conditioned  behavior;  (b)  mixed  depression  and  facilitation  of  the  neural 
substrates  of  reward;  (c)  transient  (in  minutes)  EEC  and  behavioral  arousal 
crudely  reminiscent  ofd-amphetamine  but  pharmacologically  quite  different; 
and  at  the  same  time  (d)  skeletal  muscle  relaxation.  '*" 

Finally,  a  memorandum  fix)m  a  Philip  Morris  ofGcial  in  1980  confirms  the  company's 

view  that  nicotine's  pharmacological  effects  on  the  central  nervous  system  are  critical  to  the 

tobacco  industry's  success: 

Nicotine  is  a  powerful  Dharmacolovical  aeent  with  multiple  sites  of  action  gnd 


'*  Dunn  WL,  Ryan  FJ,  Martin  P.  Behavioral  Research  Annual  Report.  July  18, 1975.  In  141  Cong. 
Rec.  H7655  (daily  ed.  July  25, 1995).  The  same  report  states  diat  the  autficrs  have  proposed  an 
international  nidustiy  conference  on  "Ae  regulatory  influence  of  nicotine  upon  behavior." 

'•"  Memorandum  to  T.S.  Osdenc  from  W.L.  Dunn.  RMionale  for  Investigating  the  Effects  of  Smoking 
upon  Electroencephalographic  Phenomena.  December  22, 1976.  [Citing  Domino  EF.  in  Dunn  (ed.). 
Smoking  Behavwr  Motives  and  Incentives.  1973.]  In  141  Cong.  Rec.  H7665  (daily  ed.  July  25, 1995). 
See  also: 

Philip  Morris.  Research  and  Development  Five  Year  Plan- 1979- 1983.  September  1978.  Jn  141  Cong. 
Rec.  H7668  (daily  ed.  July  25, 1995): 

Nicotine  may  be  the  physiologicalfy  active  component  of  smoke  having  the  greatest  consequence 

to  the  consumer. 

Memorandum  to  T.S.  Osdenc  from  W.L.  Dunn.  Plans  and  Objectives- 1980.  January  7, 1980.  In  141 

Cong  Rec.  H7671  (daily  ed.  Juty  25, 1995).  The  autfior  reports: 

Cigarette  smoking  results  in  EEG  changes  associated  with  arousal,  while  smoke  deprivation 

results  in. . .  [brain]  waves  associated  with  drowsiness [SJmoke  appears  to  have  opposite 

effects  on  visual  and  auditory  evoked  potentials . .  .rNlicotine.  rather  than  beine  a  general 
stimulant,  mav  be  exertinp  a  selective  irjlupftre  nn  hrain  structures.  [Emphasis  added.] 

The  same  document  describes  a  new  research  program  underway  at  Philip  Morris  intended  to  study, 

among  odier  Aings,  'how . . .  cigarette  smoking  can  have  psychosocial  consequences  throu^  its . . . 

central-nCTVOus-svstem-mediated  effects  unon  the  cooing  abilities  of  the  smoking  social  partkipant" 

[Emphasis  added.]  Id. 
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mav  be  the  most  important  component  of  cigarette  smoke.  Nicotine  and  an 
understanding  of  its  properties  are  important  to  the  continued  well  beinf  of 
our  cigarette  business  since  this  alkaloid  has  been  cited  often  as  'the  reason 
for  smoking'  and  theories  have  been  advanced  for  'nicotine  titration'  by  the 
smoker  Nicotine  is  known  to  have  effects  on  the  central  and  peripheral 
nervous  system  as  well  as  ir^uencing  memory,  learning,  pain  perception, 
response  to  stress  and  level  of  arousal.  [Emphasis  added.]'" 


'•'  Philip  Monis  Interoffke  Correspondence  from  J.L.  Charles  to  Dr.  RB.  Seligman.  Nicotine 

ReceptOT  Program-University  of  Rochester.  March  18, 1980.  Other  Philip  Morris  documents  contain 

similar  statements.  See,  e.g.: 

Wakeham  H.  Smoker  Psychology  Research.  Presented  to  the  PM  Board  of  Directors,  November  26, 

1969.  Page  11: 

We  are  of  the  conviction,  in  view  of  the  foregoing,  that  the  ultimate  explanation  for  the 
perpetuated  cigaret  habit  resides  in  the  phcoynacological  effect  of  smoke  upon  the  body  of  the 
smoker,  the  effect  being  most  rewarding  to  the  individual  under  stress. 

Ryan,  FJ.  Philip  Morris  Research  Center  Special  Report.  Exit-Brand  Cigarettes:  A  -Study  of  Ex-smokers. 

March  1978.  Page! 

We  think  that  most  smokers  can  be  considered  nicotine  seekers,  for  the  pharmacological  effect  of 
nicotine  is  one  of  the  rewards  that  comes  from  smoking.  When  the  smoker  quits,  he  foregoes  his 
accustomed  nicotine.    The  change  is  very  noticeable,  he  misses  the  reward  and  so  he  returns  to 
smoking. 

Philip  Morris  employee  (almost  certainly  W.L.  Dunn).  Smoker  Psychology  Program  Review.  Date  not 
specified.  Page  5.  This  paper  states  the  theory  that  the  reinforcing  effects  of  smoking  are 

likely  to  be  found  among  the  chemical  compounds  being  introduced  into  the  bloodstream  . . . 

Without  the  chemical  compound,  the  cigarette  market  would  collapse.  P.M.  would  collapse,  and 

we  'd  all  lose  our  jobs  and  our  consulting  fees. 
The  same  paper  later  says  that  the  research  program  at  Philip  Morris  is  based  on  'a  strong  conviction 
about  the  central  role  of  the  pharmacologic  effects  of  inhaled  smolce.  '  Page  8. 

Ryan,  FI,  Jones,  BW,  Martin,  PG,  Dunn,  WL.  Behavk)ral  Research  Annual  Report.  July  1 8, 1975.  Pages 
18-22,25. 

Memo  to  H.  Wakeham  from  W.L.  Dunn.  Suiting  the  Risk  Sttidy  Problem.  July  29, 1 969.  (Tobacco  is 
used  by  consumers  to  modulate  arousal  level,  and  to  avoid  withdrawal.) 

Memo  to  W.L.  Dunn  from  T.R  Schori.  Smoking  and  Caffeine:  A  Comparison  of  Physiolo^al  Arousal 
Effects.  May  1 7, 1972.  This  memo  attaches  a  report  of  the  same  name  by  Schori  and  B.W.  Jones,  which 
concludes  that  caffeine  and  nicotine,  which  is  generally  'administered  by  smoking*  both  have  stimulant 
effects,  but  that  the  effects  of  caffeine  are  more  like  those  of  placebo  than  those  of  smoking.  Pages  1 , 7  of 
report 

Memo  to  T.S.  Osdene  from  W.L.  Dunn.  Plans  and  Objectives  - 1982.  November  5, 1981 .  Memo  says 
diat  Philip  Morris  is  conducting  research  on  the  effects  of  nicotine  on  electrical  activity  in  the  brain  Ion 
the  premise  that  events  which  reirtforce  the  smoking  act  are  central  nervous  system  events.  'Page  4. 
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BATCO  documents  also  make  clear  that  top  company  ofiGcials  recognize  nicotine's 

drug  effects  and  recognize  that  the  company's  sales  are  tied  to  those  effects.  In  a  July  1 962 

meeting.  Sir  Charles  Ellis,  wlio  served  as  the  science  advisor  to  the  BATCO  board,  gave  a 

presentation  in  which  he  afiBrmed  the  central  role  of  nicotine  in  tobacco  use  and 

enthusiastically  endorsed  its  pharmacological  benefits  to  smokers  as  similar  to  those  provided 

by  stimulants  and  tranquilizers: 

It  is  my  conviction  that  nicotine  is  a  very  remarkable  beneficent  drue  that  both 
helps  the  body  to  resist  external  stress  and  also  can  as  a  result  show  a 
pronounced  tranquilisinv  effect.  You  are  all  aware  of  the  very  great  increase  in 
the  use  of  artificial  controls,  stimulants,  tranquilisers,  sleeping  pills,  and  it  is  a 
fact  that  under  modem  conditions  of  life  people  find  that  they  cannot  depend 
just  on  their  subconscious  reactions  to  meet  the  various  environmental  strains 
with  which  they  are  confronted:  thev  must  have  drues  available  which  they  can 
take  when  they  feel  the  need  Nicotine  is  not  only  a  verv  fine  drue.  but  the     . 
techniques  of  administration  bv  smokine  has  considerable  Dsvcholoeical 
advantaees  and  a  built-in  control  against  excessive  absorption.'^  [Emphasis 
added.] 

Dr.  Sidney  J.  Gicen,  a  BATCO  board  member  as  well  as  the  firm's  director  of  research, 

frequently  acknowledged,  in  internal  documents,  the  central  role  of  nicotine's  pharmacological 

effects  in  tobacco  use.  In  a  1967  memo  on  BATCO  research  needs.  Dr.  Green  pointed  out  that: 

There  has  been  significant  progress  in  understanding  why  people  smoke  and  opinion  is 
hardening  in  medical  circles  that  the  pharmacological  effects  of  nicotine  play  an 
important  part  and  that  these  effects  on  balance  may  be  beneficial.  [Emphasis  added.] '" 

In  a  paper  on  future  research  policy  entitled  "B.A.T.  Group  Research"  (1968),  Dr.  Green  wrote 


Dunn,  WL.  Smoking  as  a  Possible  Inhibitor  of  Arousal  Submitted  to  Philip  Morris  Manuscript  Review 
Board  on  August  1 6, 1 976. 

"0  BATCO  Research  Conference.  Southampton,  England.  Presentation  by  Sir  Charles  Ellis  entitled 
The  Smoking  and  Health  Problem.  1 962.  Pages  15-16. 

'"  Green  SJ.  March  2, 1  %7,  memorandum  to  D.S.F.  Hobson  entitled  Smoking  and  Health:  Some 
Recent  Findings  Appendix  I,  page  1 .  In  the  same  document  at  Appendix  D,  page  1 ,  Dr.  Green  also  wrote 
tfiat  "(t]here  is  now  no  doubt  that  nicotine  plays  a  large  part  in  tiie  action  of  smoking  for  many  smokers." 
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that  there  were  four  motives  for  smoking,  at  least  three  of  which  depend  on  the 
pharmacological  and  addictive  effects  of  nicotine: 

There  appear  to  be  four  recognisable  types  of  smoking  behaviour: 

1.  Habitual 

2.  Addictive 

3.  Enhancing  desirMe  emotions  and  feelings  such  as  enjoyment  or  excitement. 

4.  Decreasing  undesirable  emotions  aruifeelings  such  as  anger,  fear  and shame.'^^    - 

In  another  p^)er  a  few  years  later.  Dr.  Green  wrote  more  forcefully:  ' 

The  tobacco  smoking  habit  is  reinforced  or  dependent  upon  the  psycho- 
pharmacological  effects  mainly  of  nicotine."^ 

Attorneys  for  some  of  the  major  U.S.  tobacco  manu&cturers  have  asserted  that  the 

"benefits"  of  smoking  include  a  range  of  significant  pharmacological  effects.  For  example, 

attorneys  for  R.J.  Reynolds  Tobacco  Company  described  the  following  pharmacological 

benefits  of  smoking  in  a  court  filing: 

[SJatisfaction;  stress  reduction;  relaxation;  stimulation;  aided  concentration; 
increased  memory  retention;  alleviation  of  boredom  and  fatigue;  avoidance  of 
loss  ofvigilcmce  in  repetitive  and  sustained  tasks. .  .'^ 

CTR  has  also  supported  research  on  the  psychopharmacology  of  nicotine  and  has 

concluded  that  nicotine's  drug  efifects  play  an  important  role  in  v^y  people  use  tobacco.  CTR's 

aimual  report  for  1 966-67  described  reports  of  smokers  that  they  liked  or  needed  to  smoke 


*"  Green  SJ.  Lecture  notes  of  Chelwood  talk.  BATCO  Group  Research  Conference.  Chelwood 
Vacheiy,  England.  September  4. 1968.  Pages  1 , 2. 
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Green  SJ.  The  Association  of  Smoking  and  Disease.  July  26, 1 972.  Page  I . 


"*  Reply  to  Interrogatories,  GUboy  v.  American  Tobacco  Co  et  al. ,  No.  3 1 4002  (La.  1 9th  Jud.  Dist 
Ct).  Attorneys  for  Loriliard  Tobacco  Company  similarly  characterized  the  iiriiarmacological  effects  of 
smoking  in  a  Reply  to  Interrogatories  filed  in  Covert  v.  Loriliard  et  al,  No.  88-1 01 8-B  (M.D.  La): 

Some  of  the  benefits  that  are  commonly  reported  by  various  smokers  are. .  relaxation; 

relief  of  anxiety  and  stress;  reduction  of  boredom;  increased  alertness;  improvement  in 

concentration, . . 
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because  smoking  gave  them  a  "piclnq?"  or  relaxed  them.'"  The  report  went  on  to  say 


"*  Report  of  the  Scientific  Director,  1966-67.  Council  for  Tobacco  Research.  1967.  Page  12.  CTR's 
annual  reports  disclose  that  the  organization  has  funded  research  on  nicotine's  effects  on  die  central 
nervous  system  continuously  since  the  1960's.  See,  e.g.: 

Report  of  die  Scientific  Director,  1964-65.  Council  for  Tobacco  Research-U.S.A.  Page  22: 
Systematic  study  of  the  mode  of  action  cf nicotine  at  various  synapses  has  been 
continued.  Meanwhile  increasing  emphasis  has  been  placed  upon  the 

psychopharmacology  of  nicotine Specific  actions  on  the  central  nervous  system  have 

been  described  and  the  effects  of  these  upon  behavior  are  being  sought. 

Report  of  die  Scientific  Director,  1%8-1969.  Council  for  Tobacco  Research-U.S.A.  Page  14: 
Some  of  the  bases  for  human  use  of  tobacco . . .  might  also  be  found  in  the  realm  of 
psycho-pharmacology,  that  is,  in  the  effects  of  smoking  and/or  nicotine  on  the  central 

nervous  system The  effects  of  nicotine  on  the  brain  are  not  always  the  same. 

Depending  on  the  state  of  the  nervous  system  and  on  the  dosage,  an  "arousal"  or  "wake- 
up"  effect  may  occur  which  is  reflected  both  in  brain  waves  and  in  behavior In 

larger  doses  or  in  a  different  state  of  the  nervous  system,  a  peculiar  steady  state  of  longer 
duration  is  produced . . .  [which]  has  been  described  as  a  "tranquilizer  effect. " 

Report  of  die  Scientific  Director,  1969-1970.  Council  for  Tobacco  Research-U.S.A.  Page  13. 
Most  of  the  pharmacological  studies  currently  being  supported  by  The  Council  are 
concerned  with  the  effects  of  nicotine  and/or  smoking  on  the  central  nervous  system  (the 
brain)  with  the  object  of  learning  more  about  why  people  like,  want,  or  need  to  smoke. 

Annual  Report  of  The  Council  for  Tobacco  Research  -  U.S.A.,  Inc.  1971.  Pages  16-17, 59  passim. 

Report  of  The  Council  for  Tobacco  Research  -  U.S.A.,  bic.  1972.  Page  1 1 . 

The  Council  is  currently  supporting  five  studies  in  the  field  of  psychopharmacology  that 
are  directed  toward  further  elucidating  the  paradoxical  arousal  and  tranquilizing  effects 
of  nicotine  and  its  facilitation  of  the  learning  process  in  animals.  .     Because  human 
smokers  ordinarily  receive  nicotine  chronically . . .  a  new  emphasis  has  developed 
concerning  habituation  effects  on  the  psychopharmacological  responses  to  nicotine. 

Report  of  The  Council  For  Tobacco  Research-U.S.A.,  Inc.  1973.  Pages  13-14, 52  passim. 

Report  of  die  Council  for  Tobacco  Research-U.S.A.,  Inc.  1 974.  Page  43  passim. 

Rep(»t  of  die  Council  for  Tobacco  Research-U.S.A.,  Inc.  1975.  Page  47  passim. 

Report  of  die  Council  for  Tobacco  Research-U.S.A.,  Inc.  1 977.  Page  45  passim. 

Report  of  die  Council  for  Tobacco  Research-U.S.A.,  Inc.  1978.  Page  49  passim. 

Report  of  die  Council  for  Tobacco  Research-U.S.A.,  Inc.  1979.  Page  39  passim. 

Report  of  die  Council  for  Tobacco  Research-U.S.A.,  Inc.  1981 .  Page  65  passim. 

Report  of  die  Council  for  Tobacco  Research-U.S.A.,  Inc.  1982.  Page  60  passim. 
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that  the  study  of  nicotine  in  the  "new  field"  of  psychophannacology  was  providing  scientific 
substantiation  for  smokers'  subjective  views  that  tobacco  could  both  "arouse  the  lethargic  and 
cahn  the  agitated." '** 

Thus,  industry  documents  reveal  that  tobacco  company  researchers  and  top  officials 
understand  and  unequivocally  state  that  nicotine  is  a  drug  and  that  consumers  of  tobacco 
products  use  them  for  the  pharmacological  effects  of  nicotine. 


Report  of  die  Council  for  Tobacco  Research-U.S.A.,  bic.  1983.  Page  iO  passim. 
Report  of  die  Council  for  Tobacco  Research-U.S.A.,  Inc.  1984.  Page  83  passim. 
Report  of  die  Council  for  Tobacco  Research-U.S.A.,  Inc.  1985.  Page  89  passim. 
Report  of  the  Council  for  Tobacco  Research-U.S.A.,  Inc.  1 986.  Page  68  passim. 
Report  of  die  Council  for  Tobacco  Research-U.S.A.,  Inc.  1987.  Page  85  passim. 
Report  of  die  Council  for  Tobacco  Research-U.S.A.,  Inc.  1988.  Page  ii  passim. 
Report  of  die  Council  for  Tobacco  Research-U.SA.,  Inc.  1990.  Page  101  passim. 
Report  of  die  Council  for  Tobacco  Research-U.S.A.,  Inc.  1 991 .  Page  90  passim. 
KejKtit  of  die  Council  for  Tobacco  Research-U.S.A.,  Inc.  1 992.  Page  97  passim. 
"*  See  id..  Report  of  die  Scientific  Director,  1966-67,  at  p.  13. 
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2.         Statements  RccogBiziBg  That  Nicotuie  Is  Addictive 

Tobacco  company  documents  show  tfiat  company  researehers  and  executives  not  only 
have  acknowledged  that  nicotine's  phannacological  effects  play  a  central  role  in  consumer 
satisfaction  wth  tobacco  products,  but  have  recognized  nicotine's  addictive  properties.  These 
documents  demonstrate  that  tobacco  companies  understand  that  nicotine  addiction  is  one  of 
the  major  reasons  that  consumers  use  their  products. 

a.         TebacceCeanfaay  Researchers  Views 

In  1%3,  a  report  was  completed  for  BATCO  that  specifically  addressed  the 

mechanism  of  nicotine  addiction  in  smokers.  The  report,  dated  May  30, 1 963,  and  titled  "A 

Tentative  Hypothesis  on  Nicotine  Addiction,"'"  describes  nicotine's  effects  on  tiie  brain, 

specifically  through  hypothalamo-pituitary  stimulation.  The  report  states  that  initially,  small 

doses  of  nicotine  are  sufficient  to  trigger  this  mechanism,  which  helps  people  to  cope  with 

stress.  However,  chronic  intake  of  nicotine,  such  as  occurs  with  regular  smokers,  creates  a 

situation  v^ere: 

ever-increasing  dose  levels  of  nicotine  are  necessary  to  maintain  the  desired  action. 
Unlike  other  dopinfs.  such  as  morphine,  the  demand  for  increasing  dose  levels  is 
relatively  slow  for  nicotine.  [Emphasis  added.]"* 

After  noting  that  when  chronic  smokers  are  deprived  of  nicotine,  their  endocrine 

system  becomes  unbalanced,  the  report  states: 


'"  Haselbach  C,  Libert  O.  BATCO  R&D.  A  Tentative  Hypothesis  on  Nicotine  Addiction 
Southampton,  England.  May  30, 1963.  Pages  1-3.  A  copy  of  this  report  was  personally  sent  by  Sir 
Charles  EHis  of  BATCO  to  Addison  Yeaman,  tfie  General  Counsel  of  B&W.  See  letter  from  Ellis  to 
Yeaman,  ditfed  June  28, 1963. 


m 


Id..  Haselbach  et  al,  at  p.  1 . 
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A  body  left  in  this  unbalanced  status  craves  for  renewed  druf  intake  in  order  to 
restore  the  physiological  equilibrium.  This  unconscious  desire  explains  the  addiction 
of  the  individual  to  nicotine.  [Emphasis  added.] '^ 

The  report  concludes: 

In  conclusion,  a  tentative  hypothesis  for  the  explanation  ofnicot{ne  addiction 
•would  be  that  of  an  unconscious  desire  to  restore  the  normal  physiological 
equilibrium  of  the  corticotropin  releasing  system  in  a  body  in  which  the 
normal  functioning  of  the  system  has  been  weakened  by  chronic  intake  of 
nicotine.  [Emphasis  added.]"** 

In  the  decades  that  followed  this  report,  tobacco  industiy  researchers  repeatedly 

recognized  nicotine's  addictive  properties."'  In  an  article  reporting  on  a  study  supported  by  a 

'    grant  from  the  Tobacco  Industiy  Research  Committee  (TIRC),  the  researcher  stated  that 

smoking  is  addictive: 

Addiction  to  smoking  is  found  to  be  consistently  greater  among  men  in  military 
service  than  in  civilian  life,  irrespective  of  peace  or  war,  and  greater  in 
veterans  than  in  nonveterans.  [Emphasis  added.]"^ 

Similarly,  a  report  prepared  for  Liggett  &  Myers  in  anticipation  of  the  1 964  Surgeon 
General's  Report  implicitly  acknowledged  that  nicotine  dependence  and  withdrawal  are  the 
reasons  smokers  have  difficulty  quitting: 

If  reliance  is  to  be  placed  on  stopping  cigarette  smoking  by  men  with  warnings  of  high 


199 


200 


Id.  at  p.  2. 
Id.  at  p.  3. 


^'  Recognition  of  nicotine's  addictive  properties  apparently  extended  to  the  smokeless  tobacco 
industry.  In  a  Wall  Street  Journal  article,  Larry  D.  Story,  a  former  U.S.  Tobacco  Co.  (UST)  chemist,  was 
quoted  as  saying,  "There  used  to  be  a  saying  at  UST  that  "There's  a  hook  in  every  can' . . .  [a]nd  that  hook 
is  nicotine."  Freedman  AM.  Juiced  up:  how  a  tobacco  giant  doctors  snuff  brands  to  boost  their  'kick'.  Wall 
Street  Journal.  October  26, 1 994:A. 

""  Sehzer  CC.  Why  people  smoke.  Atlantic  Monthly.  ]M\y  \9€2.  Page  42.  In  a  TIRC  memo  to  the 
Scientific  Advisory  Board  fh)m  R.C.  Hockett,  "Papers  by  grantees  of  the  Tobacco  Industiy  Research 
Committee,"  Carl  Seltzer  was  identified  as  a  recipient  of  a  TIRC  grant-in-aid. 
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mortality,  then  hea\y  research  is  badly  needed . .  .on  means  enabling  such  smokers  to 
stop  smoking  more  easily  and  effectively.  Use  of  declining  doses  of  injected  nicotine 
or  orally  administered  nicotine  analogs  during  withdrawal  were  reported  as 
providing  some  benefit  ...■"'■' 

In  Project  Wheat,-**  a  study  of  smoking  behavior  conducted  by  BATCO,  researchers 

concluded  that  consumer  preferences  for  different  cigarette  types  could  be  predicted  using 

only  two  factors:  1 )  "Inner  Need,"  a  measure  of  the  extent  to  which  a  smoker  uses  cigarettes 

for  drug-type  uses  (to  relieve  stress,  to  aid  concentration,  as  a  substitute  for  food);  and  2) 

concern  for  health.  The  researchers  felt  their  conclusion  to  be: 

very  much  in  line  with  that  made  by  Russell  who . . .  concluded  that  it  might 
prove  more  useful  to  classify  smokers  according  to  their  position  on  a  single 
dimension  of  pharmacological  addiction  rather  than  in  terms  of  their  profiles 
on  the  six  types  of  smoking.^^ 

* 

Nicotine  addiction/dependence  is  also  acknowledged  in  a  number  of  other  BATCO  studies 
and  other  documents.^**  • 


^  L&M  Littlefieki.  January  1 7, 1 963,  memo  from  Harry  B.  Wissman  to  C.J.  Kensler. 

"^  See: 
BATCO.  Project  Wheat  -  Part  1 :  Cluster  profiles  of  U.K.  male  smokers  and  their  general  smoking  habits. 
Soutiiampton,  England.  July  10, 1975. 

BATCO.  Project  Wheat  -  Part  2:  U.K.  male  smokers:  their  reactions  to  cigarettes  of  different  nicotine 
delivery  as  influenced  by  inner  need.  Southampton,  England.  January  30, 1976.  (Project  Wheat  is 
described  in  greater  detail  in  FINDINGS  §  II.C,  infra.) 
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Id.,  Part  2,  at  p.  49. 


See: 


Proceedings  of  the  BATCO  Smoking  Behaviour-Marketing  Conference.  Session  ID.  July  9-12, 1 984. 
Ferris  slides  (BW-W2-02737-02759).  One  chart  (BW-W2-02750),  entitled  Role  of  Nicotine:  Hypotheses, 
states:  "If  smokers  are  ADDICTED  to  nicotine  then  ...  1 .  The  nicotine  smokers  get  from  cigarettes  may 
be  replaced  by  nicotine  from  ahemative  sources.  2.  Cigarettes  of  different  strengths  should  be  smoked 
differently,  e.g.,  smokers  given  a  low/reduced  delivery  cigarette  should  smoke  it  more  intensively  (and 
vice  versa)."  [Emphasis  in  original.]   Subsequent  slides  show  both  that  nicotine  replacement  reduced 
smokers  intake  of  cigarettes,  and  that  cigarette  consumptk>n  increased  as  nicotine  yields  decreased.  Pages 
BW-W2-0275I-02759. 
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In  addition,  a  Philip  Morris  researcher  who  studied  a  group  of  smokers  in  a  small  town 

that  had  gone  through  a  cold  turkey  campaign  described  at  length  the  withdrawal  symptoms 

of  those  who  had  quit  smoking.  Even  after  eight  months  quitters  were  apt  to  report  symptoms 

such  as  feeling  depressed,  being  restless  and  tense,  being  ill-tempered,  having  a  loss  of 

energy,  being  apt  to  doze  off.^'  They  were  further  troubled  by  constipation  and  weight  gains 

which  averaged  about  five  pounds  per  quitter.^"*  The  researcher  stated: 

This  is  not  the  happy  picture  painted  by  the  Cancer  Society's  anti-smoking 
commercial  which  shows  an  exuberant  couple  leaping  in  the  air  and  kicking 
their  heels  with  joy  because  they've  kicked  the  habit.  A  more  appropriate 


Armitage  AK.  Appraisal  of  Report:  "The  Fate  of  Nicotine  in  the  Body  "  August  28,  1 963.  Armitage 

wrote: 

The  authors  themselves  admit  (p.27)  that  the  present  results  offer  no  conclusive  evidence  for  any 
particular  mechanism  involved  in  tolerance  to  nicotine,  nor  do  they  indicate  a  lead  to  the 
phenomenon  of  addiction.  This  important  problem  was.  I  imagine,  the  main  object  of  the 
research. 

Final  Report  on  Project  HIPPO  II,  note  161,  supra,  at  page  4: 

A  quantitative  investigation  of  the  relations  with  time  of  nicotine  -  and  of  some  possible  brain 
mediators  -  on  adreno-corticotrophic  activity  could  give  us  the  key  to  the  explanation  of  both 
phenomena  of  tolerance  and  of  addiction,  in  showing  the  symptoms  of  withdrawal. 

In  the  Minutes  of  the  BATCO  R&D  Conference  in  Montreal  (October  24, 1976),  the  list  of  "assumptions" 
includes  the  statement:  "Smoking  is  an  addictive  habit  attributable  to  nicotine."  (The  word  "addictive" 
has  been  crossed  out.)  Page  2. 

A  report  of  the  BATCO  Group  R&D  Conference  Part  I,  February  5-9,  1979,  attended  by  Sanford  and 
Reynolds  of  Brown  and  Williamson,  under  the  heading  "Behavioral  Research,"  states:  "With  regard  to 
dependence  [the  researcher]  wants  to  study  the  nature  and  effect  of  dependence  on  smoking  behavior  and 
break  smokers  down  into  dissonant  and  consonant  smokers."  Page  BW-W2-03526. 

A  report  of  the  BATCO  Group  R&D  Psychology  Research  (1984-86)  states: 

Activity  continues  in  the  area  of  researching  the  functional  significance  of  smoking  in  everyday 
life,  current  emphasis  being  placed  on  the  role  of  personality  in  relation  to  nicotine  depcndance 
[sic]  and  personal  requirements  of  the  product  Page  B  W-W2-02004. 

"'  Ryan  FJ  (Philip  Morris).  Bird-1,  A  study  of  the  Quit-Smoking  campaign  in  Greenfield.  Iowa,  in 
Conjunction  with  Movie.  Cold  Turkev.  1971 .  Summary,  pages  30-33.  See  FINDINGS  §  H.C.4,  infra. 


v» 


Id. 
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commercial  would  show  a  restless,  nervous,  constipeaed  husband  bickering 
viciously  with  his  bitchy  wife  who  is  nagging  him  about  his  slothful  behavior 
and  growing  waistline. "" 

In  lus  iqwrt,  the  IHiilip  Moiris  rese«cher  also  observed  Aat  soum  srac^cers  "need"  tobacco, 

and  that  this  need  may  be  conelated  with  use  of  high-nicotine  cig»ettes.^'°  In  1976,  the 

same  PhiUp  Monis  leseaicher  elaborated  on  his  view  that  smokers  smoke  Biany  cigarettes  to 

satisfy  Aeir  {Ayaological  "need'  for  a  ^)ecific  level  of  nicotine  in  ikut  blood: 

Although  nicotine  intake  qi>pears  a  critical  mainstay  of  tobacco  consumption, 

not  all  people  smoke  for  nicotine  on  all  occasions AIL. .  cigarettes 

contribute  to  the  total  nicotine  in  the  system,  so  that  a  cigcarette  smoked  out  of 
habit  will  delay  the  time  until  a  cigto'ette  is  smoked  out  ofneed^"^ 

A  BATCO  repent,  as  well  as  a  report  by  Ae  Ameriom  Tobacco  Company,  also 
implicitly  acknowledge  that  nicotine  produces  withdrawal/f^ical  dependence.^' ' 

Nicotine's  ciq>acity  to  ^oduce  "tolerance,"  often  cited  as  a  defining  feature  of 
addiction,  s^  p.  81,  is  also  acknowledged  in  several  internal  docuBients.  For  example,  the 
BATCX)-«onmiissioned  report  "Fate  of  Nicotine  in  the  Body"  acknowledges  that  nicotine 
produces  tolerEmce  and/or  addicticm: 


an 


A/,  at  p.  33. 


"•«.atp.20. 

*'*  Ryan  FJ.  Habit  and  Need  Cigaretes.  In  Dunn  WL.  1 600/Smoker  Psychology/October  1  -3 1 , 1 977 
[Monthly  Report].  November  1 1, 1977.  /n  141  Cong.  Rec.  H7665  (daily  ed.  July  25, 1995). 


Ill 


See: 


BATCO  R&D.  Relative  Contributions  of  Nicotine  and  Carbon  Monoxide  to  Human  Physiological 

Response.  Report  No.  RD.839-R.  November  1 5, 1971 .  Page  20: 

All  the  regular  smokers  in  this  trial  were  required  not  to  smoke  for  at  least  half  an  hour 
befav  the  trials,  which  may  have  caused  an  additional  stress  factor,  shown  as  a 
stimulation  due  to  the  ending  of  a  period  of  farced  abstinence.   . 

The  American  Tobacco  Compuiy,  note  1 78,  supra,  at  p.  66. 
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In  addition,  the  alkaloid  [nicotine]  appears  to  be  intimately  connected  with  the 
phenomena  of  tobacco  habituation  (tolerance)  and/or  addiction 

Notes  fiom  a  BATCO  Nicotine  Conference'"  include  a  chart  titled  "Session  IV  -  Effects  of 

Nicotine-interaction  with  the  Brain  (Pharmacology)."  The  chart  includes  the  statement 

"Nicotine  and  smoke  exposure  causes  adj^tion  of  the  nicotine  receptor,"  a  change  that  has 

been  recognized  as  being  associated  with  tolerance. 

Perhaps  the  most  telling  admissions  that  nicotine  is  addictive  come  from  marketing 

research  studies  prqKued  for  tobacco  companies.  In  these  documents,  the  market  researchers 

candidly  assert  nicotine's  addictiveness,  in  a  maimer  that  t^jpears  to  assume  that  the  tobacco 

company  recipients  of  the  reports  will  not  find  the  assertion  unusual  or  controversial.  For 

example,  in  a  market  research  report  prepared  for  Imperial  Tobacco  Ltd.,  op  attitudes  of 

adolescent  smokers,  the  authors  state: 

until  a  certain  nicotine  dependence  has  been  developed  [taste J  is  somewhat 
less  important  than  other  things . . .  '^" 

Another  market  research  firm  refers  to  attitudes  of  adolescents  "[o]nce  addiction  does  take 

place . .  ."^'^  and  states  that  "addicted  they  do  indeed  become."'"  The  same  fimi,  discussing 

its  research  on  smokers'  attempts  to  quit,  reported  that: 


'"  &e  Ayres  note  1 72,  supra,  at  p.  BW.W2-02643. 

'"  Sphzer,  Mills  &  Bates.  The  Player's  Family:  A  Working  Paper.  Report  prepared  for  Imperial 
Tobacco  Ltd.  March  25,1977.  Page  12. 

"*  Kwechansky  Mariceting  Research.  Project  Plus/Minus,  in  "Study  Highlights."  Report  prepared  for 
bnperial  Tobacco  Ltd.  May  7, 1 982. 

'"  Id.  at  p.  26.  This  same  documents  notes  that:  "The  desire  to  quit  seems  to  come  earlier  now  than 
before,  even  prior  to  die  end  of  hi^  school.  In  fact,  it  often  seems  to  take  hold  as  soon  as  the  recent 
starter  admits  to  himself  diat  he  is  hooked  on  smoking.  However,  the  desire  to  quh,  and  actually  carrying 
it  out,  are  two  quite  different  things,  as  the  would-be  quitter  soon  learns."  Id.  in  "Study  Highlights." 
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Recidivism  has  several  causes Another  is  the  belief  tha  after  a  few  weeks 

off  cigarettes,  one  could  begin  again  to  smoke  "just  a  few" This  "Just  a 

few"  business  is  actually  a  surrender  to  addiction  while  trying  to  save  face  for 
an  irtterim  period,  to  pretend  to  oneself  and  to  others  that  addiction  is  no 
longer  present,  which  is  nonsense.  ^" 

A  market  research  report  that  was  widely  circulated  in  Britain  iachided  the  following 

editorial  cormnent,  contained  in  a  description  of  smokers'  views  of  ^  role  played  by  tu  and 

nicotine  in  smoking-related  health  problems: 

Another  idea  was  that  nicotine  and  tar  combined  to  have  a  harmfid  effect  upon 
health  (i.e.,  quite  (fpart  from  nicotine's  addictive  function)."''  [En^^iasis 
added.] 

Later  in  die  sane  study,  the  researchers  reported  under  Ae  headmg  "Nicotine's  addictive 

function"  tiurt: 

Most  respondents,  with  a  bias  towards  men,  realised  that  nicotine  was  the 
attribute  in  cigarettes  causing  addiction  It  was  also  usually  seen  as  the 
component  providing  satisfaction.^^*  [Emphasis  added.] 


^'*  Id.  aX  p.  36-37.  The  same  docmnent  also  says,  itf  page  ii: 

h  is  lAefy  more  diffictdt  to  bretA  the  ritualistic  aspects  of  smoking  than  it  is  to  overcome  the 
physical  withdrawal. 

See  also  m  advertising  strategy  docuraeHt  prepared  for  Imperial  Tobacco  which  recommends  the 

The  chosen  scene  should  ideally  dq>ictapause  or  moment  of  relaxation  before,  during  or 
after  the  activity.  This  moment  should  correspond  to  the  physiological  need  for  smokine. 
Poblicite  BCP.  Player's  Filter  '81  Creative  Guidelines.  Jamiaiy  2S,  1986.  [Emphasis  added.] 

'"  Attitudes  Towards  Smoking  and  HeaW%.  Page  1 1 .  Transmitted  by  letter  dated  July  26, 1 979,  to  Dr. 
H.E.  Bentlcy,  Imperial  Tobacco  Ltd.,  from  A.H.  J(4mston,  Market  Research  Mauser,  Carreras  Rothmans 
Ltd. 


2lt 


Mat  p.  12. 
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b.        Tobacco  Company  Executives'  and  Senior  Officials'  Views 

High-ranking  tobacco  company  officials  have  also  acknowledged  that  nicotine  is 
addictive  and  that  this  is  the  reason  why  people  use  tobacco."' 

For  example,  in  the  aforementioned  July  1962  tobacco  industry  meeting,  BATCO 
board  science  advisor  Sir  Charles  Ellis  stated: 

Smoking  is  a  habit  ofaddiction^^ 

In  an  internal  memo,  ihe  general  counsel  to  Brown  and  Williamson  makes  the  same  point  in 

clear,  simple  language: 

Moreover,  nicotine  is  addictive We  are,  then,  in  the  business  of  selling  nicotine. 

an  addictive  drug  . . .  [Emphasis  added.]^' 

Dr.  Green,  the  director  of  research  for  BATCO,  also  repeatedly  stated  his  view  that 

some  portion  of  smoking  behavior  was  due  to  its  addictive  effects.^  In  a  note  to  Dr.  G. 

Hook,  another  scientist  at  BATCO,  Dr.  Green  wrote,  "If  you  consider  Russell's  study  on 

cigarette  dependence  and  his  five  types  of  smoking  you  can  conceive  a  pattern  as  follows . . ." 

The  note  follows  with  a  hand-drawn  triangle  symbolizing  the  reasons  for  smoking,  with  the 

three  points  of  the  triangle  labeled  "sensory  rewards,"  "psychosocial  rewards,"  and 

"pharmacological  rewards."  In  the  comer  of  the  triangle  near  "pharmacological  rewards"  are 


'"    One  tobacco  company,  which  markets  a  cigarette  brand  called  "Death  Cigarettes,"  now  states  on 
the  package  that  "cigarettes  are  addictive."  FDA  was  infonned  on  December  23, 1994,  by  John  D.  Slade, 
M.D.,  that  "Death  Cigarettes"  stands  fcM-  "Daring  Enterprises  Against  Tobacco  Hypocrisy."  The 
company,  owned  by  Charles  and  Amelie  Southwood,  has  a  post  office  box  in  Venice,  CA,  and  an  office 
in  Mariiu  Del  Ray,  CA. 

*"  Ellis  C.  77ic  Smoking  and  Health  Problem.  BATCO  Research  Conference.  Smoking  and  Heahh- . 
PolKy  on  Research.  Southampton,  England.  1962.  Page  4. 

"'  Yeaman,  A.  bnplications  of  Battelle  Hippo  I  and  U  and  the  Griffith  Fiher.  July  1 7, 1 963.  Page  4. 

^  See  Green,  note  191, 5^pra,  at  Affpeadu.  I. 

ISO 
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the  words  "addictive  smoking."^ 

In  a  handwritten  note  about  the  likely  continued  success  of  the  tobacco  industry.  Dr. 

Green  wrote: 

The  main  factor  ensuring  the  continuation  of  the  habit  is  the  dependency 
induced  in  smokers. . . .  Certainly  lar^e  numbers  of  people  will  continue  to 
smoke  became  thev  are  unable  to  give  it  up.  If  they  could  they  would  do  so. 
They  can  no  longer  be  said  to  make  an  adult  choice.  And  many  new  smokers 
become  dependent."^  [Emj^iasis  added.] 

In  a  hwdwritten  paper  entitled  "Mariceting  Cigarettes  in  the  JO's,"  Dr.  Green  again 
stated  that  addiction  is  a  major  reason  that  people  smc^e.  Noting  various  failures  and 
constraints  in  the  marketing  of  cigarettes,  including  a  "close  down  in  advertising"  and  "the 
U.K.  tar  premium,"^  he  writes: 

Nevertheless  smokers  will  continue  •  addiction ... 

Perhaps  50-60%  dissonant  smokers  [smokers  who  continue  despite  desire  and 
motivation  to  quit] ... 

Regard  cigfarettesj  as  catering  for  addicts 

Finally,  in  a  paper  stating  thjtt  there  was  adequate  evidence  that  smoking  causes  disease, 

written  shortly  after  he  retired  fix)m  BATCO,  Dr.  Green  wrote  that,  v»^le  it  may  be  up  to  the 

individual,  "if  he  is  able,"  to  decide  whether  to  accept  the  "considerable  risk"  from  smoking: 

on  behalf  of  those  urmble  to  make  judgments  such  as  children  and  addicted 
smokers  the  social  apparatus  must  be  used  to  exercise  value  judgments  on  the 


™  Green  SJ.  Note  to  Ho(*  G.  BATCO  R&D.  Southampton,  England.  June  11, 1974.  Also  in  the  end 
of  tf)e  triangle  marked  "pharmacological  rewards"  were  "Stimulation  smoking"  and  "tranquiiisation 
smoking." 

^  Green  SJ.  Transcript  of  handwritten  note.  Undated.  Attached  to  documents.  Green  SJ,  Cigarette 
Smoking  and  Causality,  and  Green  SJ,  Smoking,  Associated  Diseases  and  Causality. 

^  The  U.K.  tar  prcmiiim  is  a  tax  imposed  on  products  on  the  basis  of  ta- content 
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acceptability  of  the  risks.^"  [Emphasis  added.] 

In  1 96 1 ,  Dr.  Wakeham  of  Philip  Morris  iwted  in  a  presentation  to  the  company's 
Research  and  Development  Committee  that  "continued  usage  [of  nicotine]  develops 
tolerance."^ 

William  Dunn,  a  senior  scientist  at  Philip  Morris,  made  numerous  statements 

reflecting  the  position  that  nicotine  has  the  properties  of  an  addictive  drug.  In  1969,  Duim 

wrote  a  memorandum  to  his  supervisor,  entitled  "Objectives  and  Plans  •  1600,"  describing  the 

research  Philip  Morns  planned  to  undeitake  in  the  coming  year.  One  of  the  planned  research 

projects  were  designed  to  investigate  the  addictive  properties  of  nicotine,  by  teaching  rats: 

to  seek  the  inhalation  of  cigarette  smoke ultimately  through  the 

reinforcing  effect  ofthepsychopharmacological  effects  of  the  inhaled 
smoke."'" 

As  described  in  §  I.B.3.,  supra,  the  ability  of  a  substance  to  function  as  "positive  reinforcer"  in 

animals  is  one  of  the  most  significant  pieces  of  evidence  that  the  substance  will  be  addictive 

in  humans.  By  1980,  Dunn  reported  that  Philip  Morris  researchers  had  successfully 

demonstrated  that  rats  will  self-administer  nicotine, 

making  it  quite  clear  that  nicotine  can  function  as  a  positive  reinforcer  for  ■ 


rats 


227b 


216 


Green,  note  224,  siq>ra,  at  p.  92238. 


^  Wakeham,  note  1 85,  supra 

^^  Dunn  WL  and  Ekshom  PA.  Objectives  and  Plans  •  1600.  January  8, 1969.  In  141  Cong.  Rec. 
H7646  (daily  ed.  July  25, 1995).  A  second  research  project  planned  for  1969  was  intended  to  discover 
"any  product  that  can  potentially  replace  the  cigarette  in  need-gratificatk>n.' 

'^  Memorandum  to  T.S.  Osdene  from  W.L.  Dunn.  Plans  and  Objectives  •  1 981 .  November  26, 1 980. 
In  141  Cong.  Rec.  H7682  (daily  ed.  July  25, 1995).  Iliilip  Morris  undertook  a  range  of  animal  studies  on 
nicotine  that  constitute  the  classic  methods  for  assessing  the  addictive  properties  of  drugs,  including  self- 
administratkm,  tolerance,  and  discriminatkm  studies: 
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Other  statements  are  equally  revealing.  A  1974  annual  research  report  from  the 

Behavioral  Research  program  at  Philip  Morris,  which  was  approved  by  Thomas  Osdene  (later 

Philip  Morris'  Vice  President  for  science  and  technology)  and  distributed  to  the  Vice 

Preadent  for  research  and  development,  states  that  people  ccmtinue  to  smoke  because  the 

"pharmacologically  active  components  of  smoke"  are  "reinforcing": 

A  general  premise  in  our  model  of  the  cigarette  smoker  is  that  the  smoking 
habit  is  maintained  by  the  reinforcing  effect  of  the  pharmacologically  active . 
components  of  smoke.  A  corollary  to  this  premise  is  that  the  smoker  will 
regidate  his  smoke  intake  so  as  to  achieve  his  habitual  quota  of  the 
pharmacological  action."^' 

The  report  goes  on  to  acknowledge  that  stopping  smoking  produces  a  withdrawal  syndrome 

like  that  of  other  habit-forming  drugs.  Commenting  on  a  proposed  study  to  test  the 

hypothesis  that  smoking  decreases  aggressivity,  the  researchers  note  that  any  increase  in 


Nicotine  discrimination,  self-administration,  and  tolerance  studies  will  enable  us  to  examine  the 
cueins  and  reinforcing  properties  of  nicotine  and  nicotine  analogues  in  rats.  These  are  the  state- 
of-the-art  bioassaysfor  central  nervous  system  activity  which  we  believe  will  serve  as  useful 
models  of  human  smohnif  behavior.  [Emphasis  added.] 
Memorandum  to  T.S.  Osdene  from  J.I.  Seeman  et  al.  Nicotine  Program:  Specific  Implementation.  March 
31, 1978.   /n  141  Cong.  Rec.  H7668,  supra.  In  1980,  Philip  Morris  decided  to  perform  yet  anodier  study 
of  "die  rewarding  prqierties  of  nicotine*  using  a  technique  developed  to  study  the  similar  properties  of 
morphine: 

Mucha  and  Van  der  Kooy  (1979)  have  reported  that  a  place  pr^erence  paradigm  may  be  used  to 
demonstrate  the  rey^arding  properties  of  morphine.  We  plan  to  use  a  similar  paradigm  to 
examine  the  rewarding  properties  of  nicotine. 
Memorandum  to  T.S.  Osdene  from  W.L.  Dunn.  Plans  and  Objectives- 1 980.  January  7, 1980.   /n  141 
Cong.  Rec.  H767 1 ,  stqira. 

^"*  Philip  Morris  Research  Center.  Behavioral  Research  Annual  Report  (Part  D).  /n  141  Cong.  Rec. 
H7660  (daily  ed.  July  2S,  199S).  Approved  by  T.S.  Osdene  and  distributed  to  H.  Wakeham  et  al. 
November  1 , 1 974.  Philip  Morris  officials  consistently  held  tt\c  view  that  the  reinforcing  properties  of 
cigarette  smoking  have  a  pharmacok)gical  basis,  as  shown  by  a  document  written  six.  years  later,  in  which 
the  folk)wing  statement  appears: 

//  is  our  belief  that  the  reinforcing  properties  of  cigarette  smoking  are  directly  relatable  to  the 
effects  that  smoking  has  on  the  electrical  and  chemical  events  within  the  central  nervous  system. 
Memorandum  to  T.S.  Osdene  from  W.L.  Dunn.  Plans  and  Objectives- 1981 .  November  26, 1980.  In 
141  Cong.  Rec.  H7681, 5upra. 
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aggressivity  following  deprivation 

may  be  as  readily  explained  as  the  emergence  of  reactions  to  [cigarette] 
deprivation,  not  unlike  those  to  be  observed  tq>on  withdrawal  from  any  of  a 
number  of  habituating  pharmacological  agents.^^' 

A  Philip  Morris  research  report  written  by  Dunn  again  acknowledged  that  cigarette 

deprivation  produces  a  withdrawal  syndrome  in  1980,  and  stated  that  those  smokers  who 

suffered  wiAdrawal  in  the  absence  of  sufficient  nicotine  showed  "nicotine  dependence."  The 

report  began  by  stating  the  Philip  Morris  had  attempted  to  identify 

two  smoking  population  subgroups,  one  of  which  has  greater  nicotine  needs 
than  the  other.  We  have  described  these  people  in  the  past  as  compensators 
and  noncompensators,  and  attempted  to  define  them  by  their  consumption 

changes  when  nicotine  deliveries  were  moderately  shifted Now  we  may 

have  two  extra  tools  to  use:  PM  cigarettes  of  ultra  low  tar  and  nicotine,  and 

salivary  nicotine  concentrations We  therefore  propose  a  shift  study  in 

which  smokers  are  shifted  to  an  ultra  low  brand,  and  the  kev  dependent 
variable  becomes  the  presence  or  absence  of  the  withdrawal  syndrome.  Those 
who  show  evidence  of  nicotine  dependence  and  those  who  do  not  can  then  be 
used  to  test  our  hypotheses  on  the  relationship  of  salivary  concentration  to 
smoking  behavior  "^'  [Emphasis  added.] 

CTR  documents  also  refer  to  the  addictive  properties  of  nicotine.  In  a  section  of  its 
annual  report  for  1966-67  entitled  "Nicotine  and  the  Central  Nervous  System,"  CTR 
described  research  in  which  monkeys  self-administered  nicotine.^* 

Much  mote  recently,  tobacco  companies  have  attempted  to  rely  on  the  "common 


^*  Behavioral  Research  Annual  Report,  Part  n.  Approved  by  T.S.  Osdene.  November  1, 1974.  In 
141  Cong.  Rec.  H766d  (daily  ed.  July  25, 1995). 

^Memorandum  to  T.S.  Osdene  fren  W.L.  Dunn.  Plans  and  Objectives- 1910.  Jamtaiy  7, 1980.  In 
141  Cong.  Rec.  H7(72  (daily  ed.  My  25, 1995). 

™  See  Report  of  iie  Scientific  Diractor,  1 966-67,  note  195,  n^pra,  at  pp.  12-13.  As  disciissed  carikr, 
it  is  wcH-estaMished ilet  letf  itoinialiiiiBn  «f  a  wbitancc  by  animais,  under  iabontory  conditkNiK, 


dcmonsti  atcs  nat  tnc  sHMtancc  ■  a 
drugs.  Se«p.96. 


fcinpBKer, 


Of  vie  neMnanc  properties  ot  aewciivc 
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knowledge"  that  nicotine  is  addictive  to  ^fend  against  product  liability  cases  brou^t  by 

smokers.  For  example,  in  Royers  v.  R.J.  Reynolds  et  al..  attorneys  for  Philip  Monis,  R.J. 

Reynolds,  the  American  Tobacco  Co.,  and  the  Liggett  Group  argued  that  the  plaintiff  could 

not  claim  that  her  deceased  husband  was  not  adequately  warned  &at  cigarettes  were 

addictive,  because  tiieir  addictive  properties  are  so  well  known: 

There  can  be  no  serious  suggestion  that  ordinary  consumers  do  not  expect  to 
find  nicotine  in  cigarettes,  or  that  ordinary  consumers  have  not  long  been  well 
aware  that  it  may  be  very  difficult  to  stop  smoking.  [Footnote  omitted]  The 
common  knowledge  of  the  alleged  habituating  or  "ade^ting"  properties  of 
cigarettes  has  resulted  in  almost  casual  references  to  these  properties  in 
decisions  fi^om  arotmd  the  country  throughout  this  century.  ^^ 

Fimdly,  F.  Ross  J(^nson,  the  former  chief  execirtive  of  RJR  Nabisco,  has  openly 
acknowledged  that  tobacco  is  addictive  and  that  its  addictive  properties  are  ^^y  people 
smoke,  fai  an  interview  for  an  article  in  the  Wall  Stoeet  Journal,  Mr.  Jdmsmi  was  asked 
^K>ut  tobacco.  He  responded: 

Of  course  it's  addictive.  That's  why  you  smoke . . ."" 

Accordingly,  it  is  cle^  that  faigh-raiddng  ofGcials  of  tobacco  companies  have  long 
known  that  nicotine  is  an  addictive  drug  and,  more  imp(»tantly,  that  the  market  for  tobacco 
products  in  large  part  depends  on  the  addictive  effects  of  nicotine. 


»  Rogers  V.R.J.  Reynolds  etal  (Sup.Ct.  hKl.XNo.  49A02-8904  CV  164X1990),  Appellees  Brief 
in  Reply  to  Appellants'  Opposition  to  Petition  for  Transfer,  at  pp.  7-8. 

^  Shapiro  E.  Big  q)ender  finds  new  place  to  spend.  The  Wall  Street  Journal  October  6, 1994. 
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3.         Statements  That  Tobacco  Products  Are  Nicotine  Delivery  Systems 

Internal  and  published  documents  also  show  that  top-ranking  tobacco  industiy 
officials  intend  to  offer  tobacco  products  to  consumers  as  nicotine  delivery  systems.  In 
summarizing  the  1972  conference  sponsored  by  CTR,  William  Dunn,  Jr.,  of  Philip  Morris 
characterized  the  cigarette  as  a  nicotine  delivery  system: 

Think  of  the  cigarette  pack  as  a  storage  container  for  a  day's  supply  of  nicotine 

Think  of  the  cigarette  as  a  dispenser  for  a  dose  unit  of  nicotine: 

1)  It  is  readily  prepped  for  dispensing  nicotine. 

2)  Its  rate  of  combustion  meters  the  dispensing  rate,  setting  an  upper  safe  limit 
for  a  substarue  that  can  be  toxic  in  large  doses. 

3)  Dispensing  is  unobtrusive  to  most  ongoing  behavior. 

Think  of  a  puff  of  smoke  as  the  vehicle  of  nicotine: 

1)  A  convenient  35  cc  mouthful  contains  approximately  the  right  amoura  of 
nicotine. 

2)  The  smoker  has  wide  latitude  in  further  calibration:  puff  volume,  puff  interval 
depth  and  duration  of  inhalation  . . . 

3)  Highly  absorbable:  97%  nicotine  retention 

4)  Rapid  transfer:  nicotine  delivered  to  blood  stream  in  1  to  3  minutes 

Smoke  is  beyond  question  the  most  optimized  vehicle  of  nicotine  and  the  cigarette  the 
most  optimized  dispenser  of  smoke. "' 

In  a  document  entitled  "RJR  confidential  research  planning  memorandum  on  the 

nature  of  the  tobacco  business  and  the  crucial  role  of  nicotine  therein,"  quoted  in  the  New 

York  Times,  RJR  executive  Claude  Teague,  Jr.  wrote: 

In  a  sense,  the  tobacco  industry  may  be  thought  of  as  being  a  specialized, 
highly  ritualized,  arui  stylized  segment  of  the  pharmaceutical  industry. 
Tobacco  products  uniquely  contain  and  deliver  nicotine,  a  potent  drug  with  a 


"'  See  Dunn  Summary,  note  1 33,  supra.  (Indeed,  when  interviewed  by  FDA  officials  in  May  1 994, 
Dunn  stated  diat  he  was  known  as  "the  Nicotine  Kid"  at  Philip  Morris.  See  handwritten  notes 
summarizing  meeting  May  10, 1994,  between  FDA  and  Dr.  W.L.  Duim.) 
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variety  of  physiological  effects}^'' 

The  memo  goes  on: 

If  nicotine  is  the  sine  qua  non  of  tobacco  products,  and  tobacco  products  are 
recognized  as  being  attractive  dosage  forms  of  nicotine,  then  it  is  logical  to 
design  our  products  -  and  where  possible  our  advertising  -  around  nicotine 
delivery  rather  than  around  tar  delivery  or  flavor.""' 

As  noted  above.  Sir  Charies  Ellis,  BATCO's  scientific  advisor,  considered  smoking  a 

method  of  administering  nicotine  as  eariy  as  1962: 

Nicotine  is  not  only  a  very  fine  drug,  but  the  tectmiques  of  administration  by 
smoking  has  [sic]  considerable  psychological  advantages  and  a  built-in 
control  against  excessive  absorption."^ 

Dr.  S  J.  Green,  BATCO  board  member  and  research  directs,  also  viewed  the  cigarette 

as  a  vehicle  for  delivering  nicotine.  In  a  document  describing  BATCO's  research  needs,  he 

made  ihc  following  statement 

//  may  be  usefid,  therefore,  to  look  at  the  tobacco  industry  as  if  for  a  large  part  its 
business  is  the  administration  of  nicotine  (in  the  clinical  sense)."^ 

In  a  draft  of  anoAer  document  oititled  "A  Blueprint  for  B.A.T.  Scientific  Departments," 

Green  repeated  ^s  belief: 


^'*  Hite  PJ.  U.S.  Convenes  Grand  Jary  to  Look  at  Tobacco  faidustry.  New  York  Times.  July  26, 1 995. 

^  EHis  C.  The  Smoking  and  Heakk  Problem  BATCO  llesc»ch  Conference.  Smoking  and  Health- 
PoHcy  on  Research.  Southampton,  Engknd.  1962.  Page  16. 


Hi 


Green,  note  \9l,  supra,  at  Appendix  H. 


See  also  Green,  note  1 92,  supra,  rt  p.  2: 

[wjhile  other  factors  cannot  be  ignored  and  their  ir^uence  is  not  completely  understood,  it  seems 
a  good  assumption  that  nicotine  plays  a  predominant  role  for  many  smokers.  So  that  a  good  part 
of  the  tobacco  industry  is  concerned  with  the  administration  of  nicotine  to  consumers ....  [TJhus 
a  large  part  of  our  research  problem  can  be  identified  as  the  improvement  in  quality  by 
improving  the  administration  of  nicotine ... 
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We  must  asstime  that  the  main  objective  is  the  administration  of  nicotine . .  ."^ 
In  a  handwritten  chart,  attached  to  a  paper  entitled  "The  Association  of  Smoking  and 
Disease,"  Green  described  all  forms  of  tobacco  as  different  methods  of  nicotine 
administration.^' 

The  1981  naonogrq>h  on  nicotine  pharmacology  and  toxicology  pubUshed  by  the 

British  Tobacco  Advisory  Council  exjuessly  states  that  nicotine  is  a  drug  and  that  tobacco  is 

simply  a  vehicle  for  its  administration.^  After  setting  forth  the  purpose  of  the  monogn^h  - 

to  help  medical  authorities  decide  >^ether  smoking-related  illness  should  be  handled  by 

eliminating  smoking  altogether,  by  progressively  reducing  smoke  deliveries,  or  by  developing 

a  cigarette  that  delivers  "an  adequate  dose  of  nicotine  without  the  necessity  of  inhaling  large 

doses  of  toxic  vehicle"  ~  the  introduction  states  succinctly: 

In  a  nutshell  our  cq>proach  has  been  to  regard  nicotine  as  a  "drug"  to  which 
man  is  exposed  in  various  "vehicles"  and  by  various  routes."^ 

A  presentation  at  the  1984  BATCO  Smoking  Behavioir-Maketing  Conference 

included  the  following  slides: 

Relationship  Between  Smoking  Behaviour  and  Nicotine  Intake 

Is  there  any  commonalty  [sic]  in  the  process  [of  smoking]: 

-  broad  similarities  in  wholebody  nicotine  dose  of  nicotine  across 
smoking  groups 

-  strong  indirect  evidence  of  smokers  smoking  for  nicotine 

-  is  this  cause  and  effect  or  a  reflection  for  something  else 


^  Undated  cbaft  oiA  Blueprint  for  BA.  T.  Scientific  Departments.  Page  4. 
"'  See  Green,  note  1 93,  supra.  Handwritten  chart  attached. 
"•  Cohen,  note  1 83,  supra,  at  p.  1 . 
^^  A/. atp.  1.  (Entphasis added.) 
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What  is  the  Significance  of  this  Observation: 

-underlying  smoldng  maintenance  through  nicotine,  and  as  a 
consequence  probably  provides  the  basis  of  smoking  satisfaction 
-  in  its  simplest  sense  ptjfling  behaviour  is  the  means  of  providing 
nicotine  dose  in  a  metered  fashion  [Emphasis  added.]"' 

Finally,  in  a  list  of  expected  changes  in  cigarettes  over  the  next  several  years,  a 

BATCO  official  suggested  that  cigarettes  could  become  deliveiy  systems  for  drugs  in 

addition  to  nicotine: 

"Increases  in  the  use  of  drugs  other  than  nicotine.  Potential  legalisation  of  the  use  of 
marijuana.  Possible  introduction  of  caffeine. "  [Emphasis  added.]"' 

Thus,  tobacco  company  executives  have  both  recognized  that  nicotine's  drug  effects 

are  central  to  the  use  of  tobacco  and  stated  their  clear  understanding  that  cigarettes  are  being 

sold  to  and  used  by  smokers  as  nicotine  delivery  systems.  On  Ae  basis  of  this  evidence,  these 

I»oducts  are  intended  to  afifect  the  structure  or  function  of  the  body. 


™  Proceedings  of  the  BATCO  Smoking  Behaviour-Marketing  Conference.  Session  I.  July  9-12, 1984. 
Slides. 

^  FH  [Initials  of  BATCO  employee].  BATCO  R&D.  Techiical  and  Product  Developments 
Envisaged  Over  the  Next  Five  Years.  January  22, 1 974.  Pi^e  1 . 
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B.        INDUSTRY  RESEARCH  ON  UK  iWUG  EFFECTS  OF  NICOTINE 

The  tobacco  indus&y  has  conckicted  and  fimded  extensive  research  to  characterize 

nicotine's  addictive  potential  and  properties.  This  research  includes  studies  on  nicotine's 
absorption  into  the  bodies  of  tobacco  users,  its  effects  on  behavior,  and  its  effects  on  the  brain 
and  endocrine  systems.'^  Sections  II.B.,  C,  and  D.  detail  tiae  extensive  research  conducted 
and  funded  by  the  tobacco  industry  on:  1)  nicotine's  jAannacological  effects,  §  U.B.,  infra:  2) 
how  consumers  use  tobacco  products  to  obtain  an  adequate  dose  of  nicotine,  §  B.C.,  infra:  and 
3)  how  to  manipulate  nicotine  delivery  from  tobacco  to  provide  an  adequate  dose  to 
consiuners,  §  II.D.,  infra,^**'' 


^  The  long  histoiy  of  tobacco  and  nicotine  use  for  pharmacologica]  purposes  is  also  well  known  to 
the  tobacco  industry.  Larson  PS,  Sihrette  H.  Medkal  uses  of  tobacco  (past  and  present),  (funded  by  a 
grant  from  Ae  Tobacco  Industry  Research  Committee  and  presented  at  industry-sponsored  symposium), 
h:  VoaEuler,  ed.  Tobacco  Alkaloids  and  Related  Compounds. 'NeviYoik,NY:?tTBunon¥rcss;  1965:3- 
II. 

See  also  Cohen,  note  1 83,  si^a,  at  p.  1 . 

^*^  The  extent  of  the  industry's  research  on  nicotine  phafmacok>gy  is  very  likely  to  be  even  greater 
than  that  reflected  in  this  section.  According  to  a  recent  report  in  the  New  York  Times,  PhiHp  Morris 
conducted  internal  research  on  nicotine's  pharmacological  effects  on  smokers  from  the  late  1 960's  to  the 
mid-1 980's.  The  Times  reported  that  Charles  Wall,  a  Philip  Morris  lawyer,  confirmed  that  company 
documents  showed  tfiat  Hiilip  Morris  carried  out  extensive  research  on  nicotine  over  many  years.  Hihs 
PJ.  "Documents  Disclose  Philip  Morris  Stoidied  Nicotine's  Effect  on  Body."  New  York  Times.  June  8, 
199S.  Documents  later  disclosed  by  Congress  provide  detailed  evidence  of  Philip  Morris'  long-term 
research  (mi  nicotine  pharmacology,  including  studies  to  isolate  and  chancterize  nicotine  receptors  in  the 
central  nervous  system,  the  effects  of  nicotine/smoking  on  the  electrical  activity  of  the  brain,  the  effects  of 
nicotine  on  human  and  animal  behavior,  self-administratron  of  nicotine  by  rats,  nicotine  discriminttion  in 
n^  nicotHie  tolerance,  and  #ie  effects  of  nicotine  administration  cm  humui  physiok>gic  function, 
including  the  relationship  between  blood  nicotine  levels  and  central  nervoiis  system  activity.    1 4 1  Cong 
Rec.  H7470-76  (daily  ed.  July  24, 1995);  141  Cong  Rec.  H7646-83  (daily  ed.  July  25, 2995).  Philip 
Morris  has  not  contested  the  autiienticity  of  these  documents.  RJ.  Reynolds,  too,  appears  to  have 
conducted  extensive  research  on  nicotine  pharmacology  that  is  not  fully  reflected  here.  In  response  to 
questions  about  tfiat  company's  research  on  nicotine,  a  spokeswoman  for  RJ.  Reynolds  Tobacco 
Company  stated  tfiat  "[w]e've  not  only  6one  research  on  the  pharmacok)gk^  effects  of  nicotine  but  we've 
published  it  in  at  least  250  peer-reviewed  journals  and  symposia.  We're  extremely  proud  of  tfie  quality 
and  number  of  the  studies."  Collins  G.  "Legal  Attack  on  Tobacco  Intensifies."  New  York  Times.  June  9, 
1995. 
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it  is  important  to  understand  \^y  the  tobacco  industry  has  conducted  this  research. 
Tobacco  indiistry  documents  show  that  the  industry  research  described  in  the  following 
sections  was  undertaken  because  industry  officials  strongly  suspected,  more  than  30  years 
ago,  that  nicotine's  pharmacological  effects  were  vital  to  the  successftil  marketing  of  tobacco. 
For  example,  internal  BATCO  documents  disclose  that  the  major  BATCO-sponsored  nicotine 
studies  completed  or  underway  in  the  early  1960's  were  undertaken  "to  elucidate  the  effects  of 
nicotine  as  a  beneficent  alkaloid  drug"^'  because  of  the  belief  of  Sir  Charles  Ellis,  the 
leading  BATCO  scientist,  that  "we  are  in  a  nicotine  rather  than  a  tobacco  industry.  "^^^ 

Another  nicotine  study  commissioned  by  BATCO  in  the  early  1960's  similarly  reveals 

that  industry  research  on  nicotine's  pharmacological  effects  was  undertaken  because  of  the 

industry's  imderstanding  that  consumers  use  tobacco  to  obtain  those  effects: 

There  is  increasing  evidence  that  nicotine  is  the  key  factor  in  controlling, 
through  the  central  nervous  system,  a  number  of  the  beneficial  effects  of 
tobacco  smoke Detailed  knowledge  of  these  effects  of  nicotine  in  the  body 


"'  See  Ellis,  note  232,  supra,  at  p.  16.  On  the  same  page  Ellis  describes  upcoming  research  "to 
investigate  whether  cigarette  smoke  produces  effects  on  the  central  nervous  system  characteristic  of 
tranquilising  or  stimulating  drugs  and,  if  so,  to  see  if  such  activity  is  due  solely  to  nicotine." 

"^  Johnson  RR.  Comments  on  nicotine.  June  30, 1 963.  Pages  10-11.  This  document  goes  on  to  reveal 
that  these  studies  on  nicotkie's  phannacok)gical  effects  were  part  of  a  brotuier  research  initiative  diat  was 
being  conducted  by  the  industry  and  inchided  ahering  nicotine  delivery: 

The  Southampton  group  is  going  to  be  doing  a  large  amount  of  work  on  nicotine,  and  for  some 

good  reasons.  To  summarize: 

Project  ARIEL  [a  cigca-ette  alternative  developed  by  BATCO]  -  This  is  dormant  for  the 

moment.  The  first  samples  tried  gave  a  tremendous  kick,  even  though  the  nicotine 

delivery  was  quite  small.  It  would  appear  that  the  project  will  be  reinitiated  within  a  few 

months. 

Dr.  S.R.  Evelyn  is  presently  investigating  the  absorption  cfextractable  and  non-extractable 

nicotine  m  the  motdh .... 

Dr  J.D.  Backhurst  is  aeHmr  wp  an  ancdvsis  for  pH  of  whole  smoke  on  a  puff-by-pt^  basis.  This 

correlates  with  his  previous  interest  in  exiraciable  nicotine. 

ktr.  H.G.  HorseweH  comtinmes  to  work  with  a^taHne  fitter  additives  which  selectively  increase 

nicotine  delivery. 
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of  a  smoker  is  therefore  of  vital  importance  to  the  tobacco  industry. ^^^ 

An  annual  report  from  the  Council  for  Tobacco  Research  discloses  that  the  research  it 

funded  on  nicotine's  pharmacology  was  designed  to  elucidate  the  effects  of  nicotine  on  the 

smoker's  central  nervous  system: 

Most  of  the  pharmacological  studies  currently  being  supported  by  The  Council  are 
concerned  with  the  effects  of  nicotine  and/or  smoking  on  the  central  nervous  system 
(the  brain)  with  the  object  of  learning  more  about  why  people  like,  watu,  or  need  to 
smoke.'*' 

The  studies  of  nicotine's  pharmacokinetics  and  pharmacodynamics  described  in  §  D.B.,  infra,  were 

undertaken  to  assist  the  industry  in  marketing  products  that  would  satisfy  tobacco  users'  nicotine 

requirements.  This  information  relating  to  how  nicotine  acted  in  the  body  was  needed  by  tiie  industry 

for  additional  studies  specifically  designed  to  establish  the  dose  of  nicotine  required  by  consumers,  § 

n.C,  infra.  As  noted  in  the  report  of  one  study  whose  purpose  was  to  validate  a  method  for  assaying 

nicotine  and  a  metabolite  in  urine: 

//  can  be  concluded  from  the  comparative  studies  that  analysis  of  nicotine  and 
cotinine  in  urine  is  likely  to  be  a  good  indicator  of  whole  body  nicotine  dose  in  man. 
This  technique  has  an  immediate  and  direct  relevance  for . .  .  human  behavioural 
studies  in  the  assessment  of  an  individuals'  fsicl  nicotine  dose  in  response  to 
modification  in  cigarette  design.  [Emphasis  added.]^*' 


"'  Geissbuhler  H,  Haselbach  C.  The  Fate  of  Nicotine  in  the  Body.  Battelle  Memorial  Institute. 
Geneva,  Switzerland.  May  1963.  Page  1.  Report  prepared  by  Battelle  for  BATCO.  (Hereafter  cited  as: 
BATCO.  The  Fate  of  Nicotine  in  the  Body.). 
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Report  of  the  Scientific  Director,  1969-1970.  Council  for  Tobacco  Research-U.S.A.  Page  13. 


'«  BATCO  Group  R&D  Centre.  Nicotine  Studies:  A  Second  Report.  Estimation  of  Whole  Body 
Nicotine  Dose  By  Urinary  Nicotine  and  Cotinine  Measurement.  Report  No.  RD.  1 792.  March  3 1 , 1 98 1 . 
Pagel. 

Industry  documents  related  to  other  basic  research  studies  on  nicotine  show  a  similar  nexus  with  product 
development  For  example,  the  report  fiom  a  1974  Brown  and  Williamson  study  of  nrcotinc's  brain 
effects  states  tiiat: 

The  development  of  new  products  and  the  mod^ation  of  existing  ones  requires  that  we 
have  some  knowledge  of  the  smoker  toward  whom  these  efforts  are  directed.  The  work 
described  in  this  report  is  focused  on  the  acute,  or  immediate  physiological  response  of 
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Thus,  this  research  demonstrates  the  tobacco  industry's  fundamental  interest  in  the  dose  of  nicotine 

absort>ed  into  the  systemic  circulation  of  the  tobacco  user  (rather  than  smiply  the  amount  of  nicotine 

necessary  to  deliver  sensory  effects  to  the  mouth  of  die  user.) 

The  uMmate  purpose  of  the  tobacco  industry's  studies  on  nicotine  was  to  better  understand  the 

nicotine  requirements  of  tobacco  users  and  to  develop  products  that  delivered  die  desired 

pharmacological  effects  of  nicotine.  Philip  Morris  officials  stated  that  the  rationale  for  the  company's 

extensive  research  program  on  nicotine  pharmacology  was  that  the  information  would 

strengthen  Philip  Morris  R&D  ccpability  in  developing  new  and  improved  smoking 
products.'^ 

Accordingly,  the  industry-sponsored  studies  described  in  die  following  sections  provide 

further  evidence  that  tobacco  manufocturers  intend  to  market  their  products  to  deliver  the 

pharmacological  effects  of  nicotine  to  consumers.^ 


smears. 
Brotzge  RF,  Kennedy  JE.  Brown  and  Williamson.  Human  Smoking  Studies:  Acute  Effect  of  Cigarette 
Smoke  on  Brain  Wave  Alpha  Rhythm  -  First  Report.  October  3 1 , 1 974.  Report  No.  74-20.  Page  1 . 

Similarly,  a  1974  BATCO  study  on  nicotine's  efTects  on  brain  electrical  activity  was  intended  to  "help 
ehicidate  the  mode  of  action  of  nicotine  during  smoking"  so  as  to  better  understand  smoker  behavior  in 
response  to  nicotine.  BATCO  Group  Research  &  Devek)pment  Comer  AK,  Thornton  RE.  Interaction  of 
Smoke  and  the  Smoker  Part  3:  The  Effect  of  Cigarette  Smoking  on  the  Contingent  Negative  Variation. 
Report  No.  RD.l  164-R.  December  12, 1974.  Page  2. 

***  Menrarandum  from  W.L.  Dunn  to  T.S.  Osdene-Plans  and  Objectives-1 979.  December  6, 1 978.   In 
141  Cong.  Rec.  H7669  (daily  ed.  July  25. 199S). 

^  The  full  citations  for  die  references  in  notes  247  duough  279  can  be  found  in  Appendix  4.  Entries 
under  the  heading  "OTHER"  include  studies  sponsored  by  die  Smokeless  Tobacco  Research  Council 
(whose  members  inchide  U.S.  tobacco  companies),  Swedish  Tobacco  Co.  (whkh  has  corporate 
relationships  widi  bodi  Pinkerton  and  U.S.  Tobacco  Co.),  Svenska  Tobaks  (a  subsidiary  of  Swedish 
Tobacco  Co.),  die  Tobacco  Advisory  Council  and  die  Tobacco  Research  Council  of  die  U.K.  (whose 
members  included  British-American  Tobacco  Co.),  Imperial  Tobacco  Co.  (which  has  corporate 
relationships  widi  British-American  Tobacco  Co.,  and  manufactures  cigarettes  diat  are  marketed  in  the 
U.S.),  Carreras  Rodimans  Ltd.  (whose  affiliated  companies  manufacture  cigarettes  that  are  marketed  in 
the  U.S.),  Swiss  Association  of  Cigarette  Manufacturers  (whose  members  include  affiliates  of  U.S. 
tobacco  companies,  and  the  Canadian  Tobacco  Manufacturers  Council  (whose  members  include  affiliates 
of  U.S.  tobacco  companies). 
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1.         Industry  Research  on  Nicotine's  Effects  on  the  Brain 

The  tobacco  industry  has  extensively  studied,  in  its  own  laboratories  and  throu^  grants  or  contracts  to 
odier  laboratories,  the  effects  of  nicotine  on  the  brain  and  odier  parts  of  the  central  nervous  system,  including  the 
sites  in  the  brain  on  which  nicotine  acts.^*^ 
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Mechanisms  of  action:  receptors,  neurotransmitters,  and  hormones.  The  tobacco  industry  has  supported 
sophisticated  studies  to  identify  the  sites  and  mechanisms  of  nicotine's  actions,  as  well  as  how  the  structure  of 
the  brain  itself  is  altered  by  nicotine's  effects  on  nicotinic  receptors.  These  studies  have  identified  the  receptors 
in  the  central  nervous  system  on  which  nicotine  acts;  shown  that  nicotinic  receptors  present  in  the  brain  of  both 
animals  and  man  mediate  the  behavioral  effects  of  nicotine;  and  sought  to  defme  die  location  and  functional 
properties  of  these  nicotinic  receptors  in  the  central  nervous  system.^** 
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These  studies  show  that  nicotine  exerts  its  behavior  modifying  effects,  in  part,  throu^  the  cascade  of  effects  that 
are  produced  through  nicotine's  actions  on  existing  brain  chemicals.  Industry-supported  studies  show  that 
nicotine,  like  other  addictive  drugs,  acts  on  dopaminergic  receptors^  in  the  mesolimbic  system  to  release 
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dopamine,  a  chemical  in  the  brain  associated  with  pleasurable  feelings. 

Mood  modification  and  EEG  effects.  In  tobacco  industry-qwnsored  trials,  nicotine  has  been  shown  to  induce 

both  behavioral  arousal  and  cabning  effects.^'  These  effects  have  been  correlated  widi 
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electroencephalogram/electrocorticogram  changes  in  electrical  activity  in  the  brain."^  Whether  nicotine 
provides  a  stimulating  or  calming  effect  depends  on  the  dose  of  nicotine  taken,  the  time  elapsed  since  the  last 
dose,  and  other  factors."* 
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(One  Philip  Morris  document  explains  why  the  company  decided  to  conduct  nicotine^rdated  EEG  research:  'We  are  establishing  an  EEG 
laboratory  in  search  of  the  reinforcing  event.  Bnun  waves  are  neuro-physiotogica)  phenomena,  but  they  are  legitnnate  subject  maner  for  us  in 
that  brain  events  underlie  behavioral  events.  Smoke-related  changes  ui  Drain  waves  can  give  us  clues  as  to  snMke-rdaied  psychological  changes.' 
Philip  Morris  empkiyee  (abnost  certainly  W.L  Dunn).  Smoker  Psychology  Program  Revinr.  October  19, 1977.  Page  9.) 
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Effects  on  performance  and  behavior.  Industry-fimded  scientists  have  omducted  research  to  characterize 
nicotine's  effects  on  behavioral  performance  and  cognitive  function.^ 
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Neuroendocrine  effects.  Tobacco  industry-supported  studies  have  demonstrated  diat  nicotine  affects  hormone 
secretion  and  several  endocrine  functions  involved  in  modulation  of  mood  and  behavior.  These  studies  showed 
that  nicotine  stimulates  the  secretion  of  corticosteroids  and  catecholamines  and  decreases  the  secretion  of 
thyroid  stimulating  hormone,  leutinizing  hormmie,  and  jwolactin."' 


2.         Industry  Research  on  Nicotine  Delivery  to  the  Blood  and  Brain 

The  tobacco  industry  has  studied  the  bioavailability  of  nicotine  in  tobacco  products  and  how  nicotine  is 
distributed  throughout  the  body,  after  absorption  into  the  bloodstream.  This  has  led  to  the  industry's 
development  of  sophisticated  techniques  for  determining,  quantit^vely  and  qualitatively,  the  presence  of 
nicotine  and  its  metabolites  in  body  fluids.^ 
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Nicotine  pharmacokinetics.  Numerous  publications  document  the  tobacco  industry's  involvement  in 
investigating  all  aspects  of  the  pharmacokinetics  of  nicotine.  (Pharmacokinetics  is  the  study  of  the  absorption, 
distribution,  m^aboiism,  and  elimination  of  drugs  in  the  body.)  Areas  that  die  industry  has  researched  include: 
•         general  pharmacokinetics  of  nicotine  (absorption,  distribution,  metabolism,  elimination);"' 
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•         plasma  profiles  of  nicotine  and  its  metabolites.^ 

Nicotine  metabolism.  The  industry  has  investigated  die  metabolic  fate  of  nicotine,  including  the  metabolites 

(breakdown  products)  of  nicotine.*'  Studies  have  also  been  done  on  the  enzymatic  systems  involved  in  nicotine 
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metabolism.^  Industry-supported  research  shows  that  smokers  metabolize  tiicotine  faster  than  non-smokers 
because  one  or  more  of  the  substances  in  cigarette  smoke  increases  the  production  of  the  enzymes  diat 
metabolize  nicotine.*^  Industry-funded  studies  have  also  shown  that  there  may  be  gender  differences  in  the 
metabolism  of  nicotine."* 

Nicotine  pharmacodynamics.  The  tobacco  industry  has  studied  a  wide  range  of  factors  related  to  the 
pharmacodynamics  of  nicotine  and  nicotine  delivery  systems.  (Pharmacodynamics  is  the  study  of  a  drug's 
effects  on  the  body  over  time.  A  pharmacodynamic  study  would  involve,  for  example,  administering  a  drug  and 
then  evaluating  its  bdiavioral  and  physiological  effects  over  time.)  The  industry  has'funded  research  on: 
•         factors  affecting  the  onset  and  duration  of  nicotine's  physiological  effects  on  the  body;^ 
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•  the  relationship  of  nicotine's  physiological  effects  on  the  body  to  nicotine  blood  levels;^  aavi 

•  physiological  effects  of  nicotine  on  the  brain  and  their  time-course.^^ 

3.         Industry  Research  Establishes  That  Niceti««  Preihiccs  Phanaacological  Effects  Similar  to 
Those  of  Other  Addictive  Drags 

The  tobacco  industry  has  conducted  or  ^jonsored  studies  which  demonstn^  that  nicotine  produces 
pharmacological  effects  similar  to  those  of  other  addictive  substances.  ^  FINDINGS  §  I.B.,  supra,  for  a 
discussion  of  the  properties  of  addictive  substances.  Indeed,  a  number  of  industry-funded  studies  state  that 


nicotttie  is  an  ad^ctive/dq)endence-producing  drug.^ 

Nicotine  psvchoactivitv  and  discrimination  studies.  Industry  studies  have  shown  that  nicotine  is  psychoactive 

and  |M-oduces  clearly  discriminable  stimulus  effects^  in  both  animals  and  humans.^^ 

Nicotine  reinforcement/self-administration  studies.  The  industry  has  examined  nicotine's  ability  to  serve  as  a 

positive  reinforcer  in  self-administration  studies  involving  rats  and  monkeys.   For  example,  Philip  Morris 

conducted  studies  in  rats  demonstrating  diat  nicotine  is  self-administ««d  by  rats  and  has  other  hallmark 

properties  of  addictive  susbstances."'  The  industry-supported  research  on  monkeys  led  prominent  drug 

addiction  researchers  Deneau  and  Inoki  to  conclude  in  a  paper  published  in  1967  that  nicotine  "may  be  one  of 
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Larson  Tobacco  -  Ex|Kninaital  md  Clinical  Studies  -  A  Comiinlieasive  Account  of  the  WorU  Literature  -  Si 

Larson.  Tobacco  -  Experimenial  and  Clinical  Studies  -  A  Comprehensive  Account  of  die  World  Literature  -  Supplonent  11 
Larson.  Tobacco  -  Experimental  aid  Clinical  Studies  -  A  Comprehensive  Account  of  the  World  Literature  -Suppkment  lU 
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HMchdT  Tlie  inf^ience  of  genotype  and  sex  on  behavioral  sensitivity  to  nicotine  in  mice 
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Pntchard  Flexible  eflects  of  quantified  cigatcne^moke  delivery  on  EEC  dimensional  complexily 
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Isaac  The  absorption  and  effects  of  nicotine  irom  inlaled  tobacco  smoke 

OTHER 

Isaac.  Bkmd  levels  ofaicotine  and  physiok>gical  effects  after  inhalation  of  tobacco  smoke 
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Andersson.  Effects  of  withdrawal  from  chronic  exposure  to  cigarette  smoke  on  hypodialamic  Md  preoptic  catecholamine  nerve  terminal  systems 
and  on  the  secretion  of  pmiitary  hormones  in  die  male 

Andersson.  Eflects  of  acute  intermittent  exposure  to  cigarette  smoke  on  catecholamine  levels  and  turnover  in  various  types  of  hypothalamic  DA 
and  N A  nerve  terminal  systems  as  well  as  on  the  secretion  of  adenohypophyseal  hormones  and  corticosterone 

Bhagai.  Infhieace  of  chronic  administration  of  nicotuie  on  die  tumova  and  metabolism  of  noradrenaline  in  die  tat  brain 

Fuxe  Increases  in  dopamine  utilization  in  certain  Hmbic  dopamine  terminal  populations  after  a  short  period  of  intetminent  exposure  of  male  rats 
to  cigarette  smoke 

Fuxe  Effects  of  Nicotine  and  exposure  to  cigarene  smoke  on  discrete  dopamine  and  noradrenaline  nerve  terminal  systems  of  the  telencephakm 
and  dicncephakm  of  die  rat:  ReMonship  to  reward  mechanisms  and  neuroendocrine  functions  and  distribution  of  nicotinic  binding  sites  in  brain 

Tung.  Peripheral  induction  of  burst  firng  in  kicus  coeruleus  neurons  by  nicotine  mediated  via  excitatory  amino  acids 

Wong.  Pharmacokigy  of  nicotinic  receptor-mediated  inhibition  in  rat  dorsolateral  septal  neurones 

Yamamoto  Nicotine-induced  EEC  and  behavioral  vousal 
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Byrd  Evidence  for  urmary  excretion  of  ghKuronide  conjugates  of  nicotine,  cotinine.  and  tTans-3'-hydroxycotmine  in  smokers 
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Binnie  Tlie  effect  of  cigarette  smoking  on  die  contingent  negative  variatioa  (CNV)  and  eye  movemem 

Y  SUPPORTED  AMA/ERF  STUDIES 

Studies  on  die  time  course  and  die  effect  of  chobnergic  and  adrenergic  receptor  bkickers  on  die  stmiuhis  effect  of  nicotine 

Rosecrans.  Brain  area  nicotine  levels  in  male  and  female  iMs  with  different  levels  of  spontaneous  activity 

TOBACCO  RESEARCH  COUNCIL  LABS..  U.K. 

Armitage  The  effects  of  nicotine  on  die  eiectrocorticogtam  and  spontaneous  release  of  acetylcholine  from  the  cerebral  cortex  of  the  cat 

Wesnes.  Smoking,  nicoline  and  human  perfcmance 
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Fuxe.  On  dw  action  of  nicotine  and  colinine  on  central  5-hydroxytrypiamine  neurons 

HasenfiMz.  Devekipmem  of  central  aad  pwiphual  smokaig  eflects  over  tune 

Hascnftatz.  Can  sinoking  increase  attention  in  rapid  iiyMinatian  processing  during  noM?  Eleckocottical,  physiological  and  behavi^ 

Perez  de  hi  Mora  Neurochemical  effccls  of  niratinr  an  ghiianiali  and  GABA  mechiisms  in  the  rat  brain 
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Bosse.  Age  and  addiction  to  smoking 

Martin.  Tobacco  Smoking  and  Nicoline:  A  Neurobiok>gical  Approach 

Rosecrans.  NonchoUnergic  Mechanisms  involved  in  die  behavioral  and  stimuhis  effects  of  nicotine,  and  relationships  to  die  process  of  nicotine 

Rosecrans.  Nicotine  as  a  discriminative  stimuhs:  a  neurobehavioral  approach  t6  studying  central  cholinergic  mechanisms 
Svensson.  Effect  of  nicotine  on  dynamic  function  of  brain  catecholamine  neurons 

Tung.  Peripheral  induction  of  burst  firing  in  kicus  coeruleus  neurons  by  nicotine  mediaied  via  excitatory  ammo  acids 
Williams.  Stability  of  a  factor-analytic  description  of  smoking  behavior 
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Hall.  New  evidence  for  a  relationship  between  tobacco  smoking,  mcotme  dependence,  and  stress 
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Andersson.  Effects  of  acute  central  and  pMiphwal  administration  of  nicotine  on  ascending  dopamine  pathways  in  die  male  rat  brain  Evidence  for 
nicotine-mduced  increases  of  dopamine  turnover  in  various  tekncephalic  dopamine  nerve  terminal  systems 

NiseO.  Systemic  nicotine-induced  dopamine  release  in  die  rat  nucleus  accumbcns  is  regulated  by  nicotmic  reccpton  in  die  ventral  tegmental  area 

'^  These  effects  are  evaluated  in  animals  using  drug  discrimination  techniques  which  enable  direct  comparisons  of  the 
effects  of  different  drugs.  Such  studies  evaluate  ^raethCT  an  animal  experiences  a  osychoactivc  effect  from  a  dnie  and  facilitate 
comparisons  of  tfie  effect  of  ttie  study  drug  with  the  effect  of  other  psychoactive  arugs.  Industry-funded  studies  have  shown  that 
aninials  can  distinguidi  (discriminate)  nicotine  from  other  drugs  or  a  placebo,  and  can  communicate  their  identification  of 
nicotine  (as  distinct  from  other  dru^)  to  the  investigator  by  pressing  a  bar  or  providing  other  behavioral  signals.  These  studies 
also  provide  information  on  the  similarity  of  nicotine's  effects  to  effects  of  other  dependence-producmg  drugs,  including  the 
degree  to  which  nicotine  mimics  the  psychoactive  effects  of  those  other  drugs.  See  p.  95. 
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Schechter.  Behavioral  evidence  for  two  types  ofcholinergic  receptors  in  die  C.N.S. 

Schechter.  Behavkxat  tolerance  to  an  effect  of  nicotine  in  die  rat 

Schechter.  Effect  of  mecamylamine  on  discrifninatian  between  nicotine-  aid  areeobae-  produced  cues 

Schechter.  Nicotine  as  a  discriminative  cue  in  rats:  inability  of  related  drugs  to  produce  a  nicotuie-likc  cueing  effect 

Schechter.  Nicotine  as  a  discriminative  stimuhis  in  tats  depleted  of  norepinephrine  or  5-hydroxytrypiamine 

Schediler.  C.N.S.  effect  of  nicotine  as  die  discriminative  stimuhis  for  die  rat  in  a  T-maze 
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Chance.  A  comparison  of  nicotine  and  sttucturaBy  rdaMd  compounds  as  discnminatnv  stimuh 

Rosecrans.  Nicotine  as  a  discriminative  stimuhs:  a  neurobehavionl  approach  to  snidying  central  cholinergic  mechanisms 
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Ktflman.  Nicotine  as  a  discriminative  stimubs  ai  human  subjects 
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DeNobk.  ManuscriptH^i^ine  as  a  Positive  Remforeer 'far  AnTlSects  of  bifiision  Dose  and  Fbced  Ratio  Sis 
See  also  pp  278-79,  irfra 
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Deneau.  Nicotine  sea-admmistratiaa  in  monkeys 
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tiiesubstaiKes  in  tebacxo  smoke  which  is  responsiMe  for  man's  use  of  tobac^        The  mdustiy  has  also 
funded  sfti^es  demonstratmg  thirt  nicotine  could  enhance  the  rewarding  effects  of  electrical  brain  stimulation."^ 
A  book  resulting  from  The  Intenuttional  Smoking  Behaviour  Conference  held  at  Chelwood  Vachcry,  Sussex, 
England,  in  1978,  which  was  edited  by  a  senior  scientist  at  British-AmericM  Tobacco,  incKided  a  "Conference 
Overview"  stating:  "At  this  stags,  we  hypothesize  diat  nicotine  (possible  [sic]  mteracting  with  tar)  is  the  main 
reinforcing  i^ent  in  cigarettes . . .  ""^  Moreover,  as  noted  earlier,  tfie  industiy  has  conducted  studies  showing 
that  nicotine  is  active  in  the  same  dopaminergic  padnvays  Ihtf  modulate  cocaine's  effects.  These  studies  are 
relevant  to  understanding  how  nicotine  causes  addiction. 

Tolerance  to  nicotine.  Tolerance  to  the  physiok>gicaI  and  behavioral  effects  ofnicotine  has  been  thoroughly 
studied  by  the  tobacco  industry  and  has  been  demonstrated  to  occur  in  anunals  as  a  result  ofnicotine  use."' 
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Nicotine's  withdrawal  effects.  Scientists  funded  by  the  tobacco  industry  have  conducted  research  on  various 
aspects  of  wididrawal,  including  potential  neurochemical  mechanisms"*  and  the  effects  of  withdrawal  on 
performance."'  Symptoms  of  withdrawal  may  include  craving,  irritability,  nervousness,  tension,  emotional 
strain,  depression,  inability  to  concentrate,  sleep  disturbance,  sweating,  gastrointestinal  changes,  drop  in  blood 
pressure  and  pulse  rate,  impaired  performance,  and  changes  in  the  electroencephalogram. 

The  industry  has  also  funded  studies  showing  that  tobacco  users  report  "craving"  for  tobacco."* 
Continued  use  of  tobacco  despite  attempts  to  Quit.  As  described  in  §  II.C.4.,  infra,  the  tobacco  industry  has 
conducted  a  number  of  studies  documenting  the  large  percentage  of  tobacco  users  who  have  attempted  to  quit 
using  tobacco  and  the  very  small  percentage  who  have  succeeded. 
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C.        INDUSTRY  RESEARCH  ON  THE  CONSUMER'S  NEED  FOR  AN 
ADEQUATE  DOSE  OF  NICOTINE 

1.         Industry  Research  on  Importance  of  Supplying  Sufficient  Nicotine  to 
Provide  Consumer  Acceptance  and  "Satisfaction" 

The  industry  has  condiicted  extensive  research  establishing  that  smokers  require  a 
certain  level  of  nicotine  fix>m  their  cigarettes  and  that  tobacco  "satisfaction"  is  attributable  to 
nicotine's  systemic  effects  after  absorption,  rather  than  to  its  immediate  sensory  effects  in  the 
mouth,  nose,  and  throat?*" 

In  the  mid  1970's,  BATCO  Group  Research  &  Development  conducted  Project  Wheat, 
a  study  whose  purpose  was  to  identify  the  different  motivations  for  smoking  and  correlate 
those  motivations  with  what  BATCO  characterized  as  a  smoker's  "Iimer  Need  level."^*'  The 
researchers  established  smokers'  "Inner  Need  level"  by  identifying  the  extent  to  which  they 
smoked  to  relieve  stress,  to  aid  concentration,  and  as  a  food  substitute  to  avoid  weight  gain.^*^ 
In  other  words,  a  smoker's  "Iimer  Need"  was  defined  by  the  extent  to  which  the  smoker  used 
cigarettes  for  the  drug  effects  of  nicotine.  (See  description  of  the  effects  of  nicotine  on  mood 
and  weight  in  FINDINGS  §  I.D.,  supra.)  The  researchers  hypothesized  that  the  "Inner  Need 


^  BATCO  Group  Research  &  Development  Centre.  Research  Conference.  Southampton,  England. 
September,  1984.  Page  1.  Proposed  Revisions  for  1985-87: 

Specific  attention  will  befocussed  on  nicotine  to  identify  its  contribution  to  product 
attributes,  particularly  acceptability  and  satisfaction.  A  range  ofde-nicotinised  tobacco 
blends,  supplemented  with  varying  levels  of  nicotine,  will  be  prepared.  These  will  be 
used  in  studies  aimed  at  assessing  the  specific  sensory  properties  of  nicotine  and  the 
relationship  between  tar  and  nicotine  in  terms  of  product  acceptability.  The  studies  will 
provide  an  initial  opportunity  to  separate  immediate  product  acceptability  fi-om  longer- 
term  satisfaction. 


ai 


See  Project  Wheat  -  Part  1 ,  note  204,  supra,  at  p.  1 ;  Project  Wheat  -  Part  2,  note  204,  supra,  at  p. 


^  See  Project  Wheat  -  Part  1 ,  note  204,  supra,  at  pp.  5, 1 0-  H ,  1 6-25. 
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level"  would  correlate  with  the  smoker's  preferred  nicotine  delivery,  and  that  smokers  with 

higher  "Irmer  Need"  would  prefer  cigarettes  that  delivered  higher  nicotine  levels. 

Project  Wheat  was  intended  to  help  BATCO  develop  cigarettes  that  were  more 

acceptable  to  consimiers.^"  The  Project  Wheat  researchers  emphasized  the  importance  of 

nicotine  delivery  over  all  other  product  features  (including  taste)  in  achieving  an  acceptable 

and  satisfying  cigarette: 

In  considering  which  product  features  are  important  in  terms  of  consumer 
acceptance,  the  nicotine  delivery  is  one  of  the  more  obvious  candidates. 
Others  include  the  taste  and  flavour  characteristics  of  the  smoke,  physical 
features  such  as  draw  resistance  and  rate  of  bum,  and  the  general  uniformity 
of  the  product,  to  name  but  a  few.  The  importance  of  nicotine  hardly  needs  to 
be  stressed,  as  it  is  so  widely  recognised.^^  [Emphasis  added.] 

The  researchers  foimd  that  "Inner  Need"  correlated  positively  with  daily  cigarette 

consumption,  depth  of  inhalation,  and  anticipated  difficulty  in  giving  up  smoking;  l£„  a 

higher  "Inner  Need"  smoker  would  smoke  more  cigarettes,  inhale  more  deeply,  and  anticipate 

greater  difficulty  in  quitting  smoking  than  a  lower  "Iimer  Need"  smoker.^*'  The  researchers 

concluded  that  "Iimer  Need"  defined  a  requirement  for  nicotine  by  the  smoker.^*' 


^  See  Project  Wheat  -  Part  1 ,  note  204  supra,  at  p.  1 . 

"*  See  Project  Wheat  -  Part  1 ,  note  204  supra,  at  p.  3. 

^  Id  at  p.  2. 

"•  BATCO  Group  R&D  Conference  on  Smoking  Behavior  October  11-12, 1976,  at  p.  BW-W2- 
02295. 

The  Project  Wheat  researchers  also  found  tiiat  smokers  of  tew  nicotine  delivery  cigarettes  derive  less 
satisfaction  from  their  cigarettes  than  smokers  of  medium  or  high  nicotine  cigarettes. 

Compared  with  the  other  two  categories  of  smoker  [medium  and  high],  those  respondents  ■ 
who  smoke  low  nicotine  cigarettes  (less  than  L  0  mgper  cigarette)  see  their  brand  as 
milder,  smoother,  less  satisfying  and  with  not  quite  such  a  good  taste,  comments  which 
are  of  course  perfectly  logical 
Project  Wheat  -  Part  2,  note  204,  supra,  at  p.  1 0. 
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Tobacco  indusby  documents  show  tiiat  smoker  "satis&ction"  is  one  of  the  key 

attribiites  of  consumer  acceptance  of  tobacco  products.  These  documents  also  make  clear  that 

"satisfaction"  is  a  tobacco  industry  euphemism  that  refers  to  the  pharmacological  response  to 

nicotine  tiiat  smokers  seek  to  obtain  from  smoking.^*^  A  B ATCO  scientist,  in  a  1 969 

presentation  describing  the  research  activities  of  BATCO  Groiqp  Research  &  Development, 

stated  that: 

The  presence  of  nicotine  is  the  reason  why  the  tobacco  plant  was  singled  out 
from  all  other  plants  fi)r  consumption  in  this  rather  unusual  way. 


^  Wood  DJ.  BATCO  Group  Research  &  Devek>pment  "Aspects  of  the  R&DE  Function.  Notes  for  a 
talk  given  at  Chelwood.  September,  1969."  (The  document  bears  die  date  July  20, 1970).  Page  7. 

See  also: 

Proceedings  of  BATCO  Group  R&D  Smoking  Behaviour-Marketing  Conference,  Session  I.  July  9-12, 
1 984.  Session  I  discusses  nicotine's  whole  body  dose  and  its  relationship  to  smoker  satisfaction.  See,  e.g., 
p.  BW-W2-03242:  nicotine  underlies  smoking  maintenance  "and  as  a  consequence  probably  provides  the 
basis  of  smoking  satisfaction";  at  p.  03243:  nicotine's  "whole  body  response  [is]  associated  witfi 
satisfaction."  Session  n  discusses  methods  for  assessing  smoker  response  to  changing  deliveries: 
German  butt  analysis  [testing  of  cigarette  butts  to  determine  smokers'  nicotine  uptake] 
and  switching  experiments  [exposing  smokers  to  cigarettes  with  varying  deliveries]  were 
used  to  indicate  the  capacity  of  external  studies  [as  opposed  to  laboratory  measures  of 
smokers'  nicotine  uptake]  to  indicate . . .  measurement  of  smokers  changing  the  way  they 
smoke  in  order  to  satisfy  their  needs. 
Ferris,  RP.  Notes  from  die  Proceedings  of  the  Smoking  Behaviour-Maiketing  Conference.  July  9-12, 
1984.  Page  21. 

Imperial  Tobacco.  Matinee  Maiketing  Strategy.  1971 .  Page  1 1 .  "A  cigarette  that  delivers  physiological 
satisftction,  yet  is  low  in  tar  and  nicotine,  must  surely  be  a  major  objective..." 

BATCO  Structured  Creativity  Confeience.  Southampton,  England.  June  25-28, 1984.  The  purpose  of  this 
conference  was  "to  stimulate  genuinely  innovative  product-based  project  ideas."  Moist  snuff  was 
proposed  as  an  alternative  to  cigarettes  so  as  "[t]o  capitalise  on  the  potential  downtrend  of  die  smoking 
habit  as  the  only  means  to  achieve  nicotine  satisfaction  by  participating  in  a  parallel  product  maiket  free 
of  social/healdi  concerns  and  with  attractive  profitability."  [Emphasis  added.] 

BATCO  Group  R&D.  Research  Conference.  Rk>  de  Janeiro,  Brazil.  August  22-26, 1983,  at  p.  BW-W2- 
01838. 

BATCO  Group  R&D.  Nicotine  Conference  Outline.  Soudiampton,  England.  June  6-8, 1984,  at  p.  BW- 
W2-01977. 
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Nicotine  has  well  documented  pharmacological  action.  It  is  claimed  to  have  a 
dual  effect,  acting  both  as  a  stimulant  and  a  tranquilliser.  It  is  believed  to  be 
responsible  for  the  "satisfaction"  of  smoking,  using  this  term  in  the 
physiological  rather  than  the  psychological  sense.  ^^ 

The  proceedings  to  the  1983  BATCO  Group  R&D  Research  Conference  in  Rio  de 

Janeiro  state  that: 

The  basic  assumption  is  that  nicotine,  which  is  almost  certainly  the  key  smoke 
component  for  satisfaction,  isjulh  released  to  the  body  system  before 
exhalation  takes  place.  [Emphasis  added]. ^'^ 

A  1 984  BATCO  Nicotine  Conference  similarly  concluded  that: 

Intuitively  it  is  felt  that  "satisfaction"  must  be  related  to  nicotine.  Many  people 
believe  it  [is]  a  "whole  body  response"  and  involves  the  action  of  nicotine  in 
the  brain.^ 

An  RJR-MacDonald  Maiketing  Summary  Report  from  1983  concludes  that  the 
primary  reason  people  smoke  "is  probably  the  physiological  satisfaction  provided  by  the 
nicotine  level  of  the  product."^' 

The  term  "satisfaction"  is  also  used  by  the  smokeless  tobacco  industry  to  refer  to  the 

physiological  effects  of  nicotine  on  the  user.  The  senior  vice  president  for  marketing  of  the 

U.S.  Tobacco  Co.  wrote  in  a  memo  on  new  product  development: 

Flavorwise  we  should  try  for  innovation,  taste  and  strength,  nicotine  should  be 
medium . . .  Virtually  all  tobacco  usage  is  based  upon  nicotine,  "the  kick  " 


*  See  Wood,  note  287,  supra,  at  p.  7, 

"*  See  BATCO  Group  R&D  Research  Conference,  Rk>  de  Janeiro,  1983,  note  287,  supra,  at  p.  1 0. 

*"  See  BATCO  Confeience  Outiine,  1984,  note  287,  supra,  at  p.  BW-W2-01977. 

»'  RJR-MacDonald  v.  Canada,  5.3  TPLR  4.26. 
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satisfaction.  [Emphasis  added.]^ 

These  documents  show  that  tobacco  compaiues  know  thsrt  tobacco  "satisfaction"  is 
provided  by  nicotine's  phannacological  effects  on  &e  haia  and  that  the  industry  strives  to 
offer  products  that  meet  this  need. 


^  Deposition  of  Per  Erik  Lmdqvist,  Marsee  v.  U.S.  Tobacco.  Civil  Action  No.  84-2777R  (W.D.  Ok. 
1986).  Transcript  of  Jury  Trial  Proceedings  at  p.l662.  In:  1 .7  TPLR  3.216. 
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2.         Industry  Research  te  DctermiBe  tte  Minimnm  and  Maximum  "Dose"  of 
Nicotine  Required  by  Consumers  ef  Tobacco 

The  tobacco  industry  has  focused  extensive  research  efforts  on  methods  to  assay 
systemic  nicotine  absorption  so  that  it  may  estimate  nicotine  doses  obtained  and  required  by 
smokers.^^  Tobacco  company  documents  reveal  that  the  primary  purposes  of  these  efforts  are 
to  better  understand  the  relationship  between  nicotine  dose  and  nicotine's  pharmacological 
effects  in  smokers,  and  to  establish  the  level  of  nicotine  that  must  be  provided  in  tobacco  to 
produce  these  effects.  Better  knowledge  of  nicotine's  dose-response  effect  in  smokers  results 
in  a  better  imderstanding  of  how  smokers  re^wnd  to  cigarettes  with  varying  nicotine 
deliveries  and  how  different  doses  of  nicotine  may  affect  smoker  satisfaction. 

As  early  as  1970,  the  tobacco  industry  had  investigated  and  attempted  to  determine  the 


"'  See  e.g.: 
BATCO.  Fate  of  Nicotine  in  the  Body.  1963. 


BATCO  R&D.  Relation  Between  'Extractable  Nicotine'  Content  of  Smoke  and  Panel  Response.  March 
17,1967. 

BATCO  R&D.  Nicotine  in  Smoke  and  Human  Physiological  Response.  March  26. 1 970. 

BATCO.  Relative  Contributions  of  Nicotine  and  Carbon  Monoxide  to  Human  Physiological  Response. 
November  15, 1971. 

BATCO  Group  R&D  Further  Studies  of  the  Effect  of  Nicotine  on  Human  Physiological  Response.  June  5, 
1973. 

Proceedings  of  the  BATCO  Group  R&D  Smoking  Behaviour-Marketing  Conference.  Session  I.  July  9-12, 
1984.  Page  16  (slides). 

See  Ayres,  note  1 72,  supra. 

BATCO  Group  R&D  Nicotine  Studies:  A  Second  Report.  Estimation  of  Whole  Body  Nicotine  Dose  by 
Urinary  Nicotine  and  Cotinine  Measurement  March  3 1 , 1 98 1 .  Page  3. 

Proceedings  of  the  BA  TCO  Smoking  Behaviour-Marketing  Conference,  Session  I  ( 1 984):2 1 ,  slide  at  p. 
BW-W2-03243;  Session  //(1984):21,  slide  at  p.  BW.W2-02406. 
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minimum  level  of  nicotiBe  necessary  for  consumer  acceptance.  At  a  BATCO  R&D 
Conference  held  that  yeai,  the  conferees  i^reed  thiK: 

Nicotine  is  important,  and  there  isprohabfy  a  minimwn  level  necessary  for 
constmter  acceptance  in  ariy  given  market.^ 

A  1972  Philip  Morris  document  fiom  a  Council  for  Tobacco  Rexarch  conference 

adcbessing  vvby  people  smoke  reveals  the  basis  of  Ae  iBdustiys  c(»cem  about  maintaining 

nicotine  levels  dbove  a  defined  minimum: 

Despite  many  low  nicotine  brand  entries  into  the  marketplace,  none  of  them 
have  captured  a  substantial  segment  of  the  market.  In  fact,  critics  of  the 
industry  would  do  well  to  reflect  upon  the  indifference  of  the  consumer  to  the 
industry's  efforts  to  sell  low-deliverv  brands.  94%  of  the  cigarettes  sold  in  the 
U.S.  deliver  more  than  1  mf  of  nicotine.  98.5%  deliver  more  than  0.9  mg.  The 
phvsiolofical  response  to  nicotine  can  readily  be  elicited  bv  cigarettes 
delivering  in  the  range  of  I  mg  of  nicotine.  [Enif^asis  added.]"* 

Similarly,  the  1984  BATCO  Group  R&D  Nicotine  Conference  concluded: 

Cigarettes  which  have  a  delivery  of  less  than  9. 7  mg  of  nicotine  per  cigtwette 
as  measured  on  a  smoking  machine,  do  not  achieve  large  volume  sales.^ 

In  Project  Wheat,  discussed  in  §  H.C.I.,  saprsL  a  0.7  rag  mcotiBe  test  cigarette  was 
feuad  to  be  unacceptdile  by  smokers  regardless  (tf  die  smokers'  rela^ve  nkotise 
re<pttpements;  the  low-dose  inioduct  was  rejected  by  snokers  wiA  boA  hig|i  Md  low  nicotine 
requirements.^ 

An  internal  Philip  Morris  document  from  1978,  detailmg  plans  to  study  cigvettes  with 


**  BATCO  Group  R&D  Summary  Conclusions:  Group  Research  Cotrference.  St  Adele,  Canada. 
September  11, 1970.  Page  1. 

"^  See  Dunn,  note  133,  supra,  at  p.  4. 

^  BATCO  Conference  Outline,  1 984,  note  287  supra,  at  p.  BW-W2-01 977. 

*"  &e  Project  Wheat  -  Part  2,  note  2©4,  *i(prifl,  at  p.  47. 
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different  levels  of  nicotine  at  a  ^ven  tar  level,  ^ws  th^  Philip  M<»Tis,  too,  conducted 

studies  to  find  the  minimum  level  of  nicotine  delivery  necessary  to  satisfy  smokers'  need  for 

nicotine: 

Question  4.  Tar  delivery  delivery  being  the  same,  what  are  the  behavioral 
consequences  of  smoking  low  nicotine  rather  thari  high  nicotine  Cigarettes? 

This  question  will  be  answered  by  conducting  a  series  of  shift  studies  using 
cigarettes  of  similar  low  tar  but  differential  nicotine  deliveries  The  low 
nicotine  delivery  will  ensure  that  the  total  nicotine  in  the  system  remains  at  or 
near  the  nicotine  need  threshold,  thus  maximizing  the  proportion  of  the  day's 
cigarette  consumption  which  is  smoked  out  of  need . . . 

The  results  may  shed  light  on  the  manner  by  which  nicotine  control  is 
achieved.^*  [Emphasis  added.] 

Demonstrating  the  industry's  continuing  interest  in  determining  the  minimum  dose  of  nicotine 

that  must  be  contained  in  a  cigarette  to  provide  satisfaction,  the  BATCO  "Group  R&D 

Research  Programme,  1984:  Proposed  revisions  fw  1985-87,"  states  that  studies  would  be 

done  by  the  industry 

to  establish  the  minimum  dose  of  smoke  nicotine  that  can  provide 
pharmacological  satisfaction  for  the  smoker  [Emf^iasis  added.]^ 

One  key  to  identifyii^  tiie  minimum  astd  maximum  doses  of  nicotine  was  the 

developmeiit  of  a  medtod  to  accurately  measure  nicotine  in  Ae  human  body.  A  1976  Cewcil 

for  Tobacco  Resesch  Aimual  Report  identifies  a  need  for  better  methods  to  nteasive  iticotine 

levels  in  human  smokers: 

. .  .an  expansion  ofinformMion  on  the  actual  ranges  or  durations  of  plasma 
nicotine  levels  attained  by  human  smokers  (and  users  of  other  forms  of 
tobacco)  under  actual  conditions  of  life  slwuld  be  attainable . . .  Sensitive, 
specific  and  rapid  assays  for  plasma  nicotine  and  its  major  metabolites  have 


^^  Memorandum  to  T.S.  Osdene  from  W.L.  Dunn.  Plans  and  Objectives  - 1 979.  December  6, 1 978. 
In  Cong  Rec.  H7670  (daily  ed.  July  25, 1995). 


M 


See  BATCO,  note  280,  si^xv.  A  p.  2. 
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long  been  needed^ 

Another  series  of  studies  conducted  by  Philip  Morns  was  designed  to  discover  the 
relationship  between  the  dose  of  nicotine  provided  by  a  cigarette,  the  level  of  nicotine  in  the 
bloodstream  following  that  cigarette,  and  the  length  of  time  before  the  nicotine  in  the 
bloodstream  fell  to  the  point  that  the  smoker  experienced  the  urge  for  another  cigarette.  This 
required  Philip  Morris  to  develop  an  assay  for  nicotine  and  saliva  and  correlate  salivary 
nicotine  with  blood  nicotine: 

Our  theorizing  on  the  role  of  nicotine  suggests  that  ciforettes  will  be  smoked 
whenever  body  nicotine  content  drops  below  a  certain  runknown)  level .... 

We  are  engaged  in  systematic  investigation  of  the  changes  in  salivary 
nicotine  content  as  a  function  of  the  time  since  smoking  and  magnitude  of 
intake  — 

Assuming  that  salivary  nicotine  concentrations  will  reflect  blood  nicotine 
concentrations,  we  can  then  proceed  to  a  fourth  stage  in  the  research,  relating 
the  easily  obtained  salivary  concentrations  to  the  urge  to  smoke.^^  [Emphasis 
added.] 

A  1980  BATCO  Group  R&D  study  report,  "Method  for  Cotinine  and  Nicotine  in  Blood  and 
Urine,"  describes  an  improved  analytical  method  for  the  simultaneous  measurement  of 
nicotine  and  cotinine  (nicotine's  major  metabolite  in  man)  in  samples  of  blood  and  urine.^ 


"*  Report  of  the  Council  for  Tobacco  Research  -  U.S.A.,  Inc.  Annual  Report  1976.  Page  12. 

^  Memorandum  to  T.S.  Osdene  from  W.L.  Dunn.  Plans  and  Objectives  - 1980.  January  7, 1980.  In 
Cong  Rcc.  H7672  (daily  ed.  July  25, 1995). 

*»  Read  GA,  Anderson  KjM.  BATCO  Group  R&D  Method  for  Nicotine  and  Cotinine  in  Blood  and 
Urine  Report  No.  RD  1737-C.  May  21, 1980.  Page  12  (established  and  validated  an  assay  for  nicotine 
and  cotinine  in  blood  and  urine  that  is  sufficiently  sensitive  to  detennine  changes  in  ". .  plasma  levels  of 
nicotine  achieved  in  response  to  varying  concentrations  of  or  different  dose  levels  of  nicotine"). 

See  also  New  Cigarette  Prototypes  that  Heat  Instead  of  Bum  Tobacco.  Winston-Salem,  NC:  R.J. 
Reynolds  Tobacco  Co.  1988:457-557.  Comparative  study  of  humans  smoking  tfie  NEW  CIGARETTE 
and  a  Reference  Cigarette.  (Compared  nicotine  pharmacokinetics  in  smdcers  smoking  die  New  (heated 
tobacco)  cigarette  and  a  regular  burning  cigarette  to  determine  wheAer  tfie  New  cigarette  provided  a 
nicotine  dose  comparable  to  a  regular  burning  cigarette.  Researchers  measured  smokers'  plasma  and  urine 
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The  method  was  developed  to  better  study  the  systemic  eflFects  of  nicotine  and  the  extent  to 

which  those  eflFects  influence  smoking  behavior  and  smoker  satisfaction.  The  report  states: 

In  some  instances,  the  pharmacolofical  response  of  smokers  to  nicotine  is 
believed  to  be  responsible  for  an  individual's  smoking  behaviour,  providing  the 
motivation  for  and  the  (kgree  of  satisfaction  required  by  the  smoker 
[Emphasis  added.]''' 

Naturally,  during  any  study  of  the  biological  effect  of  nicotine  it  is  of 
paramount  importance  to  accurately  assess  the  dose  of  nicotine  absorbed . . . 
rWlhere  the  causal  relationship  between  nicotine  and  individual  biochemical. 
physiological  or  psvcholofical  responses  are  to  be  investigated,  accurate 
information  reeardinf  nicotine  dose  is  essential  [Emphasis  added.]^°^ 

A  1981  BATCO  Group  R&D  study  developed  a  rat  model  to  estimate  "whole  bodv 

nicotine  dose"  by  measuring  urinary  nicotine  and  cotinine  levels.  The  researchers  concluded 

that  the  model  would  likely  be  a  good  predictor  of  nicotine  dose  in  humans  and,  therefore, 

would  aid  in  understanding  the  relationship  between  nicotine  delivery  and  smokers'  choice  of 

particular  brands: 

These  results  strongly  suggest  that  the  whole  body  dose  of  nicotine  can  be 
predicted  from  urinary  levels  of  nicotine  and  cotinine.  The  findings  have 
immediate  and  obvious  significance  to  both  animal  toxicity  and  human 
behavioural  studies  They  are  particularly  relevant  to  the  development  of  an 
understanding  of  an  individual  smoker's  daily  nicotine  requirement  and  the 
relationship  between  nicotine  dose  arui  smoking  behaviour  under  conditions  of 
brand  switching/delivery  modification.  [Emphasis  added.]^^ 

A  presentation  at  a  1983  BATCO  Smoking  Behavior  Conference  describes  how  to 


concentrations  of  nicotme  to  compare  nicotine  doses.) 
"'  See  Read,  note  300,  supra,  at  p.  2. 
'"A/,  at  pp.  2-3. 


^  BATCO  Group  RAD  Nicotine  Studies:  A  Second  Report  Estimation  of  Whole  Body  Nicotine 
Dose  by  Urinary  Nicotine  and  Cotinine  Measurement.  March  3, 1 98 1 ,  at  pp.  9-10. 
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design  and  execute  a  study  of  plasma  cotinine  as  a  function  of  cigarette  nicotine  delivery. 

It  establishes  that  there  is  a  linear  relationship  between  plasma  cotinine  and  nicotine  delivery. 

A  session  on  "Nicotine  Dose  Estimation"  at  BATCO's  1984  Smoking  Behaviour-Marketing 

Conference  was  intended  "to  review  the  current  status  of  plasma/urinary  measures  estimates 

[sic]  of  nicotine  dose  and  to  identify  the  significance  of  those  measures  for  the  smoker  and 

product  design."  It  was  concluded  that: 

fujnder  appropriate  conditions  plasma  nicotine  and  cotinine  measures  can  be 
used  to  estimate  daily  nicotine  intake."^ 

Using  assay  methods  such  as  those  discussed  above,  tobacco  companies  have 

discovered  that  smokers  obtain  a  fairly  consistent  dose  of  nicotine  from  tobacco.  Moreover, 

tobacco  companies  are  aware  Aat  smokers  obtain  this  dose  to  maintam  a  desired  blood  level 

of  nicotine  throughout  the  day,  and  that  achieving  this  dose  results  in  smoker  satisfaction.^ 

For  example,  following  a  presentation  on  the  role  of  nicotine  in  smoking  behavior  at  the  1976 

BATCO  Conference  on  Smoking  Behavior,  it  was  observed  "that  smokers  may  be  people 

suffering  from  a  nicotine  disorder  and  needed  a  certain  dose  level  per  day."*'  The  speaker 

agreed  and  referred  to  a  Battelle  study  which  found  that  the  nicotine  level  of  smokers 

remained  constant  during  the  day,  dropped  during  the  night,  and  was  restored  to  near  its 


^  Dcines  WH.  BATCO.  Smoking  Behaviour  Cortference:  Overview.  1983.  (Attended  by  eight  B&W 
employees).  Page  BW-W2-03280. 

^  Proceedings  of  tfie  BATCO  Smoking  Behaviour-Marketing  Conference,  Session  I.  July  9-12, 
1984.  Montreal,  Canada.  Slide  at  p.  BW-W2-02641,  "Nicotine  Dose  Estimation." 

**  Proceedings  of  Ae  BATCO  Smoking  Behaviour-Mariieting  Conference,  Session  I.  July  9-12, 1984. 
Slides  at  pp.  BW-W2-03243.  BW-W2-03236:  "whole  body  response:  associated  with  satisfaction  . . . 
[whedier]  dose  of  nicotine  is  adequate  or  inadequate." 

*"  Proceedings  of  tfie  BATCO  Group  R&D  Smoking  Behaviour-Marketing  Conference.  (Mrs.  A.K. 
Comer,  speaker.)  Discussion  on  paper  No.  2.  October  1976.  Southampton,  England.  Page  BW-W2-02150. 
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daytime  constant  level  by  the  first  cigarette  of  the  day.^  The  conferees  then  q>eculated  that 

there  may  be  a  maximum  dose  of  nicotine  and  that  after  this  dose  is  achieved  smokers  may 

use  cigarettes  for  reasons  other  than  obtaining  nicotine: 

Afiirther  question  in  this  area  was  whether  there  is  a  maximum  nicotine  level 
in  smokers  and,  when  this  has  been  achieved,  does  the  smoker  smoke  for 
reasons  other  than  to  obtain  nicotine?^"^ 

A  paper  presented  at  the  1977  BATCO  International  Smoking  Behaviour  Conference 
concluded  that  smokers  adjust  their  smoking  rate,  depending  on  psychological  factors  and 
even  diet,  to  maintain  a  certain  body  nicotine  content.^'" 

Relying  on  plasma  nicotine/cotinine  measurements,  a  1984  BATCO  Nicotine 

Conference  concluded  that: 

[such]  measurements  can  give  reliable  estimates  of  the  nicotine  uptake  by 
groups  of  smokers,  and  with  suitable  precautions,  by  an  individual  smoker. 
Many  smokers  appear  to  obtain  12-14  mg  of  nicotine  per  day  from  their 
cigarettes.^" 

A  BATCO  presentation  torn  the  1984  BATCO  Smoking  Behaviour-Marketing 

Conference  entitled  "Current  Status  and  Future  Direction  of  Smoking  Behavior  Research" 

contains  a  discussion  of  >^oIe  body  dose  and  A^ole  body  pharmacologica]  properties  of 

nicotine  in  relation  to  smoking  satisfaction.^'^  A  chart  accompanying  the  presentation  plots  a 


'*■  Af.  atp.BW-W2-02151. 
**Matp.BW-W2-02151. 


""  BATCO  International  Smoking  Behaviour  Conference.  Chelwood  Vachery,  England.  1977.  Page 
2. 

'"  See  BATCO  Conference  Outline,  1984,  note  287,  supra,  at  p.  BW-W2-01977. 

^"  Proceedings  of  the  BATCO  Smoking  Behaviour-Maiketing  Conference,  Session  I.  Montreal, 
Canada.  July  9-12, 1984.  Page  BW-W2-03236. 
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24-hour  nicotine  blood  level  curve,  with  peaks  representing  the  nicotine  dose  obtained  from 
cigarettes  smoked  during  the  day.  Each  peak  actually  represents  a  series  of  smaller  peaks  that 
indicate  the  dose  of  nicotine  deUvered  by  each  puff.  Each  puff  is  characterized  as  a  "pulsed 
high  concentration  bolus  dose  of  nicotine."'" 

The  report  states  that  among  smokers  there  is  broad  consistency  in  the  vdiole  body 
nicotine  doses  obtained  by  different  groups  and  types  of  smokers.*'*  This  is  so  despite  the 
fact  that  gnoking  products  have  a  vwde  range  of  nicotine  deliveries  and  despite  wide 
variations  in  smoking  behavior,  such  as  puff  duration,  puff  intensity,  puff  volume,  puff 
interval,  and  depth  of  inhalation.  The  report  states  that  the  fact  that  widely  disparate  smoking 
behavior  nonetheless  results  in  fairly  consistent  whole  body  nicotine  doses  (12-14  mg  per 
day)  across  a  broad  range  of  smokers  demonstrates  that  nicotine  underiies  smoking 
maintenance.''*  Smokers  maintain  a  fairly  consistent  whole  body  dose  or  blood  level  and 
self-administer  additional  nicotine  doses  when  total  body  nicotine  dose  declines  due  to 
metabolisin  of  nicotine.  Therefore,  the  report  concludes,  the  dose  of  nicotine  "probably 
provides  the  basis  for  smoking  satisfaction"'"  as  it  restores  the  whole  body  dose  to  the 

desired  level. 

The  smokeless  tobacco  industry  has  also  investigated  the  dose  of  nicotine  that  is 
absorbed  into  the  blood  and  bodies  of  smokeless  tobacco  users.  Pharmacokinetic  studies 


'"  Af.atp.BW-W2-03238. 
"*  W.atp.BW-W2-03241. 
"»  Id.  at  p.  BW-W2-03241-42. 
"'  Ai.  atp.BW-W2-03242. 
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performed  by  the  U.S.  TobaccqpCo.  (UST)  reveal  that  the  researchers  were  interested  in  how 
much  nicotine  was  absorbed  into  the  body,  how  much  was  metabolized,  and  how  fast  nicotine 
and  its  metabolites  were  eliminated  fix)m  the  body.  Documents  admitted  into  evidence  in  a 
court  case  reveal  that  the  company  investigated  the  disposition  profile  of  nicotine  and  its 
metabolite  in  both  plasma  and  urine  in  naive  and  habituated  users  of  tobacco  snuff.'"  The 
study  found  no  difference  between  these  two  populations.  UST  also  performed  a  study  to 
compare  the  pharmacokinetics  of  nicotine  and  its  metabolites  following  administration  of 
snuff  and  cigarettes.'"  According  to  a  report  of  the  study,  the  purpose  of  this  research  was  to 
"delineate  the  similarities  and  differences  in  nicotine  pharmacokinetics  after  acute  and 
chronic  use  of  smoked  and  smokeless  tobacco  products."'" 

The  tobacco  industry  has  also  investigated  the  difference  between  minimum 
acceptable  and  optimum  nicotine  levels.  Project  Wheat  was  designed  to  test  the  assumption 
that  the  optimum  level  of  nicotine  might  vary  for  different  types  of  smokers.  The  study  report 
concludes  that  the  optimum  nicotine  deliveiy  for  U.K.  male  smokers  is  approximately  1 .5  mg 
of  nicotine.  An  earlier  Imperial  Tobacco  study  referenced  in  the  I*roject  Wheat  report  had 
similarly  concluded  that  the  optimum  nicotine  delivery  for  U.K.  smokers  was  around  1 .4  mg 
per  cigarette  and  that  stepwise  reduction  in  nicotine  delivery  caused  progressive  rejection  of 


'"  U.S.  Tobacco  Co.  Pharmacokinetics  of  Nicotine  and  its  Major  Metabolites  in  Naive  and 
Habituated  Snuff  Takers.  Plaintiffs  exhibit  3.27  from  Marsee  v.  U.S.  Tobacco  (W.D.  Ok.  1986)  (Civil 
Action  No.  84-2777R). 

"*  U.S.  Tobacco  Co.  Results  of  Comparison  of  Routes  of  Nicotine  Administration.  Plaintiffs  exhibit 
3 .28  fixmj  Marsee  v.  U.S.  Tobacco,  note  3 1 7,  supra. 

"'  Id. 

196 


41658 


Fednral  Register  /  Vol.  60.  No.  155  /  Friday,  August  11.  1995  /  Notices 


thel.4-mgcigarettcbycoiisumcrs.^^  ♦^' 

These  documents  make  clear  that  the  industry  is  aware  that  tobacco  products  must 
deliver  an  adequate  dose  of  nicotine,  that  there  is  a  minimum  dose  below  vdiich  the  desired 
phannacological  effects  of  nicotine  are  not  elicited,  and  that  consumers  will  not  accept  a 
product  that  does  not  deliver  an  adequate  dose  of  nicotine.^^' 


"»  See  Project  Wheat  -  Part  2,  note  204,  supra,  at  p.  BW-W2-01 721-2. 

"'  Although  cunently  marketed  low-delivery  products  nu^  "yield"  less  than  the  amount  of  nicotine 
shown  in  these  industry  documents  to  be  die  minimum  accepted  dose,  machine  measured  yields  may 
undeiestimale  the  amount  of  nicotine  smokers  acUudly  obtain  from  cigarettes.  See  FINDINGS  §  I.C.  at  p. 
112. 
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3.         isdvstry  Research  M  How  Cmmmmts  "CMipeBSttc"  to  Achieve  M 
Adeqaaie  Deae  af  Nicetise 

When  smokers  are  given  cigarettes  with  a  lower  nicotine  yield  (as  measured  by  a 

smoking  machine),  than  their  regular  brands,  they  often  "compensate"  by  smoking  the 

cigsuette  more  intensely,  e.g.,  by  taking  larger  w  more  puffe,  or  by  smoking  more 

cigarettes.^^  Tobacco  compmy  documents  reveal  th^  die  industry  recognizes  both  that 

sm(^ers  ccMnpensate  and  diat  the  purpose  of  C(xnpensating  b^avior  is  to  allow  smokers  to 

obtain  a  dose  of  nicotine  that  satisfies  their  physiological  need  for  nicotine.^^^  The  industry's 


'^  See,  e.g.: 
Guyatt  AR,  Kirkham  AJ,  Baldry  AG,  Dixon  M,  Gumming  G.  How  Does  Puffing  Behavior  Alter  During 
Smoking  cf  a  Single  Cigarette?  Ptimaacol.Biochem.h^M\.  1989;33<1):1«9-195. 

Benowitz  NL,  HaH  SM,  Heming  RI,  Jacob  P  ffl,  Jones  RT,  OsmM  AL.  Smokers  ofLow-Tield  Cigarettes 
Do  Not  Consume  Less  Nicotine.  N.  Engl.  J.  Med.  1983;309(3):139-142. 

Memorandum  from  P.N.  Lee  to  H.R.  Bentley.  Tar  Reduction  and  Nicotine  Compensation.  July  19, 1 979. 

Attached  to  the  taemonni\un  is  a  document  that  reviewed  the  existing  scientific  Mleralure  on  smoking 

corapensrtion  prepared  by  Lee  for  die  UK's  Tobacco  Advisory  CouncH,  July  1 9, 1 979.  The  author 

concluded,  at  page  4,  diat: 

Taken  together,  the  evidence  above  seems  to  indicate  that  a  smoker,  when  switching  to  a 
brand  with  lower  nicotine  yield,  will  tend  to  'compensate '  mainly  by  altering  inhalation 
pcMems  bia  partly  perhaps  by  a  smaU  increase  in  consumption. 


'"  "Compensiaion"  is  acknowledged  in  the  foHowing  docmieiits,  unoag  others: 

BATCO  Group  R&D  Conference.  The  Effect  of  Puff  Volume  on  "Extractable  Nicotine  "and  on  the 
Retention  of  Nicotine  in  the  Mouth.  Laboratory  Report  No.  L.3 1 4-R.  Soathampton,  England.  August  2 1 , 
1969. 

Crei^ton  D,  McGillhr^r  LM.  BATCO  R&DE.  Relative  Contributions  of  Nicotine  and  Carbon 
Monoxide  to  Human  Physiological  Response.  Report  No.  RD839-R.  Southampton,  England.  November 
IS,  1971.  Page  22. 

Aimitage  AK.  Some  recent  observations  retomg  to  the  absofption  of  nkiotiiie  from  tobacco  smoke,  hi: 
Dunn  WL,  ed.  Smoking  Behavior:  Motives  and  Incentives.  Washington,  DC:  VH  Winston  &  Sons; 
1973:83: 

The  humem  smoker  can  and  does  adjust  the  dose  of  nicotine  he  takes  into  his  mouth  very 
subtly,  by  adjusting  either  the  size  of  his  puff  or  the  rate  at  which  he  pi^  (this  was 
shown  very  clearly  by  the  elegant  experiments  ofAshton  and  Watson  [1970],  to  which 

198 


41M0 


/  Vol.  60,  No.  155  /  Friday,  Aagust  11.  1995  /  Notkeg 


study  of  compensation  by  smokers  jwovides  compelling  evidence  that  the  industiy  knows  that 
its  market  is  based  on  nicotine  dependence  and  that  tobacco  products  are  nicotine  delivery 
systems. 

Tobacco  company  researchers  have  repeatedly  recognized  the  phenomenon  of 
compensation  and  acknowledge  that  it  occurs  because  smokers  are  seeking  a  specific  dose  of 


Domino  [this  volume]  referred); . . .  and  the  moke  taken  into  the  mouth  can  he  inhaled 
very  deeply,  moderately  deeply,  slightly,  or  not  at  all 

BATCO  Group  R&D  Conference  on  Smoking  Behaviour.  October  11-12, 1976.  Soutiiampton.  Table  m. 
Page  BW-W2-02251  (questions  whether  increase  in  CO  can  result  when  a  smoker  compensates  for 
reduced  nicotine  delivery  to  the  moutii.) 

Thornton  RE.  BATCO  Group  R&D  Some  "Benefits"  of  Smoking.  Report  No.  RD  1 461 .  January  26, 
1977. 

Courtney  JR,  Comer  AK.  BATCO  Group  R&D  The  Study  of  Human  Smoking  Behaviour  Using  Butt 
Analysis.  Report  No.  RD  1 608.  August  7, 1 978. 

Lee,  note  322, 5upra. 

Read  G,  Anderson  IGM,  Chapman  RE.  BATCO  Group  R&D  Nicotine  Studies:  A  Second  Report. 
Estimation  of  Whole  Body  Nicotine  Dose  By  Urinary  Nicotine  and  Cotinine  Measurement.  March  3 1 , 
1981.  Pages  9-10. 

Proceedings  of  the  BATCO  Smoking  Behaviour-Marketing  Conference,  Session  m.  July  9-1 2, 1 984. 
Slides  at  p.  BW-W2-02748-02750, 02754-02759. 

Id  Koehn  E.  Potential  of  nkotinc  addiction.  Page  64,  BW-W2-0265 1 . 

Id  Pangritz  D.  Discussion  (Minutes).  Page  65,  BW-W2-02647-0265 1 . 

RJ.  Reynolds,  note  300,  stq>ra,  at  pp.  479, 482-3, 490-2. 

Tobacco  Advisory  Council.  Reduction  in  Sales  Weighted  Average  Cigarette  Brand  Tar  Yield:  Problems 
Associated  with  the  Suggestion  to  Achieve  Further  Stages  According  to  a  Fixed  Timetable  (prepared  by 
TAC  for  members  of  the  bidependent  Scientific  Committee  on  Smoking  and  HeaWi)  at  p.  3: 

Tltere  are  circumstances  in  which  smokers,  when  switching  to  a  brand  with  a  reduced  tar 
yield,  will  tend  to  'compensate' whether  consciously  or  subconsciously,  if  they  find  some 
aspect  of  a  new  cigarette  less  acceptable  than  that  of  their  normal  brand,  in  such  a  way 
as  to  restore  to  some  extent  the  loss  of  satisfaction  associated  with  the  reduced  tar  yield 
itself  or  associated  with  some  inevitable  consequence  of  the  reduced  tar  yield,  for 
example  reduced  nicotine  yield. . . . 
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nicotine  fiom  each  cigarette.  For  example.  Senior  Philip  Morris  scientist  William  L.  Dunn 

wrote  to  an  outside  researcher  in  1 975  that  smdcers  compens^  for  reduced  nicotine  in 

cigarettes  through  a  variety  of  techniques  designed  to  increase  die  amount  of  nicotine  that 

enters  the  bloodstream: 

TTk  ultimate  index  [cf  nicotine  consumption]  is  how  much  passes  over  into  the 
bloodstream . . .  We're  now  looking  at  the  fate  of  the  smoke  entering  the 
mouth;  how  much  goes  down,  how  much  comes  back  out,  and  related 
behavioral  events  that  we  anticipate  finding  to  be  dose-regulatinf  mechanisms 
of  remarkable  precision  and  sensitivity. 

Thus  to  accommodate  to  the  15  percent  reduction  in  available  Marlboro 
nicotine,  the  smoker  who  was  getting  50  percent  of  the  available  nicotine  over 
into  his  blood  from  the  Marlboro  delivering  1.1  mg  of  nicotine  into  a  smoking 
machine  now  must  get  59  percent  of  what  the  current  Marlboro  offers  him.  He 
can  take  bigger  puffs,  or  inhale  more  from  the  supply  drawn  into  the  mouth . . . 
or  for  more  efficient  extraction  of  the  goodies  he  can  draw  it  in  deeper  or  hold 
it  longer.^"*  [Emphasis  added.] 


"^  Letter  to  Stanley  Schachter,  Columbia  University  from  William  L.  Dunn.  September  8, 1975.  In 
Cong  Rec.  H7662  (daily  ed.  July  25, 1995). 
See  also: 

Memorandum  to  T.S.  Osdene  from  W.L.  Dunn.  Behavioral  Research  Accomplishments-1 977.  December 
19, 1977.  In  Cong  Rec.  H7666.  supra: 

fNJicotine  compensation  is  a  real  phenomenon ... 
]i\  tfiis  report,  the  researchers  describe  a  study  confirming  their  hypothesis  that  'some  people  smoke  for 
nicotine,  and  that  these  people  try  to  obtain  a  relatively  constant  amount  of  nicotine  from  their  cigarettes." 
The  internal  study  showed  that  smokers  they  called  "nicotine  regulators"  obtained  more  nicotine  from 
their  cigarettes  following  a  period  of  deprivation  tfian  when  allowed  to  smoke  freely. 

Dunn  WL.  1600/Smoker  Psychology/January  1-31. 1976  [Montiily  Report].  Februaiy  10, 1976.  In  Cong 
Rec.  H7663.  supra.  This  report  describes  a  new  study  being  undertaken  by  Philip  Morris  "to  identify 
nicotine  regulators  and  non-regulators."  The  study  design  involved  measuring  "the  daily  nicotine  intakes" 
of  a  group  of  smokers  when  allowed  to  smoke  their  own  cigarettes,  then  measuring  their  nicotine  intakes 
when  given  cigarettes  wi&i  higher  or  k)wer  delivery  dian  their  own  brand: 

We  want  to  find  out  if  we  can  force  "our  potential  regulators  to  modify  their  puff  volumes. 

inhalation  volumes,  and/or  smoke  retention  times  in  order  to  obtain  their  usual  nicotine  dose. 

[Emphasis  added.] 

Memorandum  from  W.L.  Dunn  to  T.S.  Osdene.  Quarterly  Report  -  January  I  -March  3 1 , 1 975.  March 
25. 1975.  In  Cong  Rec.  H7662,  supra.  Reports  on  a  Philip  Morris  study  showing  compensation  behavior 
in  smokers: 

Prelimirujry  data  suggest  that  more  cigarettes  are  smoked  and  more  puffs  taken  when  the 
observations  follow  a  two-hour  deprivation  period  than  following  two  hours  when  smoking  is 
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In  1984,  the  minutes  of  the  BATCO  Smoking  Conference  included  the  following 
summary  of  the  researchers'  discussion  of  conq)ensation: 
Compensation 
There  care  two  general  forms  of  compensation: 

a)  Number  of  cigarettes  smoked  eg.  [sic J  low  tar  smokers  increasing 
consumption. 

b)  Puffing/inhalation  regime  eg  [sic]  increasing  or  decreasing/puff  volume, 
duration,  pufffrequency,  amount  inhaled^^'' 

The  researchers  further  stated  that: 

it  is  accepted  that  nicotine  is  both  the  driving  force  and  the  signal  (as  impact) 
for  compensation  in  human  smoking  behaviour."^ 

In  fiict,  the  tobacco  industry  is  not  merely  aware  of  compensation  behavior  but  has 

conducted  extensive  research  on  compensation.  Company  researchers  administer  cigarettes 

that  deliver  a  range  of  nicotine  doses  to  smokers  and  then  measure  the  amount  of  nicotine 


permitted. 

Dunn  WL.  1600/Smoker  Psychology/October  1-3 1,1 977  [Monthly  Report].  November  11, 1977.  In 
Cong  Rec.  H7665,  supra.  Philip  Morris  researchers  describe  a  stody  on  w^etficr  smokers  vtho  smoke 
many  cigarettes  out  of  "need"  will  demonstrate  compensatkm  behavk>r  if  given  tow  nicotine  cigarettes. 

Memorandum  to  T.S.  Osdene  from  W.L.  Dunn.  Plans  and  Objectives  - 1980.  January  7, 1980.  In  Cong 
Rec.  H7665,  supra.  This  document  describes  Philip  Morris'  development  of  specialized  monitoring 
devices  designed  to  determine  whether  smokers,  when  given  cigarettes  with  different  nicotine  deliveries 
"regulate  or  titrate'  the  amount  of  nicotine  taken  up  via  inspiratkxi  of  smoke." 

"*  Brooks  GO.  Minutes  from  BATCO  GrcH^>  R&D  Smoking  Behavfour-Mariceting  Conference, 
Sesskm  m.  July  9-12, 1984.  Page  55. 


325 


A/,  at  p.  56. 


Later  at  the  same  conference,  there  was  a  discussion  of  a  study  diowing  that  when  pven  a  cigarette  with  a 
signiikantly  different  yieW  tiian  his  own,  a  smoker  will  alter  his  puffing  behavior  but  will  not  aher  his 
tnhalatton  pattern.  To  explain  this  phenomenon,  "[djelegatcs  were  reminded  that  a  smoker  extracts 
virtually  all  of  the  nwotine  from  the  smoke  even  witfi  a  shaltow  inhalatkm.  Therefwe  «*at  has  he  to  gain 
by  deliberately  inhaling  more  deeply?"  Id.  at  p.  69. 
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actually  absorbed  by  the  smoker,  per  pufiFor  per  cigarette.'^*  These  studies  show  that  smokers 

tend  to  obtain  close  to  the  same  amount  of  nicotine  from  each  cigarette,  despite  differences  in 

yield  as  measured  by  the  smoking  machine.  In  a  1974  BATCO  conference,  researchers 

described  the  ^results  of  one  such  study: 

The  Kippa  study  in  Germany  suggests  that  whatever  the  characteristics  of 
cigarettes  as  determined  by  smoking  machines,  the  smoker  adjusts  his  pattern 
to  deliver  his  own  nicotine  requirements  (about  0.8  mg.  per  cigarette). 
[Emphasis  added.]"' 


326 


See: 


BATCO  Group  R&D  Conference  on  Smoking  Behaviour.  Southampton,  England.  October  1 1-12, 1976. 
Page  BW-W2-02253-85. 

Adams  PI.  Research  Dept,  Imperial  Tobacco  Ltd.  Changes  in  personal  smoking  habits  brought  about  by 
changes  in  cigarette  smoke  yield.  In:  Proceedings  of  the  Sixth  International  Tobacco  Scientific  Congress. 
November  1 976.  Pages  1 02- 1 08. 

BATCO.  note  3 1 0,  supra,  at  p.  2. 

Although  conflicting  results  were  presented,  the  prevailing  view  is  that  smokers  do  tend 
to  compensate  in  some  way  when  going  fi-om  a  high  tar  (nicotine)  to  a  low  tar  (nicotine) 
cigarette,  or  vice  versa.  Studies  have  been  carried  out  with  high  and  low  nicotine 
cigarettes,  "anti-smoking"  cigarette  holders,  and  cigarettes  with  shortened  tobacco 
sections. 

Pritchard  WS.  Robinson  JH.  The  sensory  role  of  nicotine  in  cigarette  •taste",  smoking  satisfaction,  and 
desire  to  smoke.  As  abstracted  in:  International  Symposium  on  Nicotine:  The  Effects  of  Nicotine  on 
Biological  Systems  II.  Satellite  Symposium  of  the  12th  International  Congress  of  Pharmacology. 
Montreal,  Canada.  July  2 1  -24, 1 994.  Page  113. 

See  also: 

Ashton  H,  Stepney  R,  Thompson  JW.  Self-titration  by  cigarette  smokers.  British  MedicalJoumal. 

1979;2:357.360.  , 

"^  Notes  on  Ae  BATCO  Group  R&D  Conference  at  Duck  Key,  PL.  January  1 2-1 8, 1 974.  (Attended 
by  Hughes,  Sanford,Esterle  of  B&W).  Page  2. 

See  also  Notes  from  tfie  German  presentation.  BATCO  Group  R&D  Conference  1979.  Part  L  February  5- 

9, 1979.  Page  BW-W2-03536: 

One  of  the  interesting  results  from  the  KIPA  studies  is  that  cigarettes  which  vary  from  1.1 
•0.4mg  nicotine  by  machine  smoking  are  smoked  by  humans  in  the  narrow  range  of  0.8  - 
0. 7  mg  nicotine. 
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At  a  1 984  conference,  a  BATCO  researcher  also  reviewed  several  other  studies 
indicating  that  when  smokers  are  given  cigarettes  with  higher  or  lower  nicotine  levels  than 
their  regular  brands,  they  tend  to  adjust  both  the  number  of  cigarettes  they  smoke  and  the  way 
they  smoke  them  to  attain  a  steady  dose  of  nicotine.^"  In  support  of  this  conclusion,  the 
BATCO  researcher  presented  a  chart  showing  that  between  l%5  and  1975,  as  the  machine- 
measured  nicotine  yield  of  cigarettes  went  down,  the  annual  consumption  of  cigarettes  cgr 
smoker  went  up.^^ 

The  researcher  concluded  that  "increased  consumption  is  related  to  reduced 
nicotine"'^  but  that  the  relationship  is  not  one-to-one.  Instead,  he  found  that  a  1 0%  reduction 
in  nicotine  resulted  in  a  1%  rise  in  the  number  of  cigarettes  smoked,  and  a  50%  reduction  in 
nicotine  resulted  in  a  10%  rise  in  the  number  of  cigarettes  smoked."'  As  a  result  of  this 
finding,  he  concluded  that  "most  compensation  must  occur  at  the  individual  cigarette  level;""^ 
i.e..  by  altering  the  way  the  smokers  smoked  individual  cigarettes.  In  fact,  the  data  he 
presented  showed  that  when  smokers  were  given  cigarettes  with  a  range  of  nicotine  yields, 
their  nicotine  intake  from  each  cigarette  hovered  around  the  amount  they  took  in  from  their 
regular  brand  rather  than  varying  to  the  degree  that  would  have  been  predicted  fix>m  the 


"*  Proceedings  of  fte  BATCO  SnwJcing  Behaviour-Marketing  Conference,  Session  m.  July  9-12, 
1 984.  Ferris.  Pages  BW-W2-02748  -  02750,  BW.W2-02754  -  02759. 


^  Ai.atp.BW-W2-02754. 
"*'A/.atp.BW-W2-02755. 
'^  Id. 
'"  Id. 
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machine  yields."' 

Other  tobacco  company  studies  show  similar  results."*  A  report  on  research 
conducted  by  Philip  Morris  Europe  in  the  early  1970's  concluded  that  smokers  tended  to 
obtain  the  same  amount  of  nicotine  from  a  cigarette,  regardless  of  the  nicotine  content  of  the 
cigarette  or  its  machine-tested  yield: 

The  most  frequent  nicotine  yield  was  0. 4  to  0.5  mg  of  nicotine  per  cigarette. 
This  yield  is  not  dependent  upon  the  nicotine  content  of  the  tobacco  and  is  not 
related  to  the  nicotine  yield  under  Coresta  (machine)  smoking  conditions.  The 
difference  between  nicotine  yields  obtained  under  standard  laboratory 
•    procedures  and  yields  obtained  under  "i-eal  'smoking  conditions  is  explained 
by  the  existence  of  a  compensation  mechanism  in  the  smoker.  This 
compensation  mechanism  seems  to  he  in  operation  for  a  proportion  of  the 
consumer  population  to  adjust  the  nicotine  yield  to  their  needs  or  liking."*' 


'"  Id.  at  p.  BW-W2-02757.  Ashton,  Stepney,  and  Thompson  (1979b).  Expected  and  observed  nicotine 
intake  in  a  brand-switching  experiment.  (Chart.) 
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See: 


BATCO  Group  R&D  Proceedings  of  the  R&D  Conference.  Montreal,  Canada.  October  25, 1967.  Page 
4. 

The  development  of  low  TPM  [total  particulate  matter],  low  nicotine  cigarette  should  be 
expanded.  This  raises  the  question  of  the  level  of  nicotine  required  and  the  consumer 
study  by  Bristol  can  be  helpfiil  in  determining  this .  . .  there  was  evidence  that  in 
Germany  per  capita  cigarette  consumption  increased  for  the  lower  nicotine  brands. 

Proceedings  of  the  BATCO  Group  R&D  Smoking  Behaviour-Marketing  Conference,  Session  I.  July  9- 
1 2, 1 984.  Presentation  slide  BW-W2-0323 1 .  Under  the  heading  Brand  Switching  Down  Delivery,  the 
chart  provides  a  list  of  tfiree  "means  to  achieve  a  higher  dose[:] . . .  increase  in  puffmg  parameters, 
increase  in  numbers  of  cigs.  smoked,  more  puf^  taken." 

Read  GA.  Internal  v.  external  studies.  Proceedings  of  the  BATCO  Smoking  Behaviour-Marketing 

Conference,  Session  E.  July  9-12, 1984.  Page  19. 

The  German  butt  aruxlysis  studies  have  indicated  how  smokers  respond  to  reductions  in 
machine  smoked  nicotine  deliveries  under  natural  smoking  conditions.  This  observation 
of  product  oversmoking  supports  the  laboratory  findings  of  an  increase  in  smoking 
behaviour  parameters  in  subjects  switched  to  lower  delivery  products. 

R.J.  Reynolds,  note  300,  supra,  at  pp.  479, 482-3, 490-2. 

^^  Gustafton  and  Haisch.  PME  Research:  1972-1974.  In  Cong  Rec.  H7662  (daily  ed.  July  25, 1 995). 
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[Emphasis  added.] 

Thus,  the  tobacco  cOTipanies'  own  studies  demonstrate  that  smokers  use  the  cigarette 
as  a  nicotine  delivery  system  and  vary  their  smoking  behavior  to  obtain  a  ^)ecific  dose  of 


nicotme. 
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4.         Industry  Research  and  Knowledge  of  Tobacco  Users'  Inability  to  Quit 

Tobacco  companies  are  aware  of  the  large  number  of  smokers  who  have  tried  to  quit 
using  tobacco,  and  of  the  very  small  number  who  actually  succeed.  The  evidence  known  to 
tobacco  companies  about  smokers'  unsuccessful  attempts  to  quit  shows  that  tobacco 
companies  know  that  a  large  percentage  of  their  market  consists  of  people  who  demonstrate 
one  of  the  characteristic  features  of  addiction.  Seg  p.  81  etseq. 

The  great  difficulty  smokers  experience  when  they  try  to  quit  was  conceded  by  Joseph 
F.  Cullman,  HI,  the  former  chief  executive  officer  of  Philip  Morris.  Mr.  Culbnan  was  called 
as  a  witness  in  the  Cipollone  lawsuit  and  gave  the  following  answers  in  response  to  questions 
from  one  of  the  plaintiffs  attomeys: 

Q.  But  it  is  difficult  [to  quit]? 

A.  That's  what  it  says  here  and  I'm  not  disagreeing  with  it. 

Q.  They  said  it  was  very  difficult.  Do  you  agree  with  that? 

A.  I  would  say  it's  difficult. 

•    ■ 

Q.  And  it's  difficult  for  the  vast  majority  of  smokers,  you  would  agree  with 
that,  too,  would  you  not? 

A.  That's  a  question  of  semantics.  What's  the  vast  majority?  A  lot  of  smokers 
have  a  hard  time  quiting  [sic  J. 

Q.  Let's  see,  most  smokers  have  a  tough  time  giving  up  cigarettes? 

A.  Well,  ifthev  didn't,  there  would  be  many  fewer  smokers  than  there  are 
todgyj"  [Emphasis  added.] 

Furthermore,  internal  Brown  and  Williamson  documents  reveal  that  the  tobacco 


"*  Examination  of  Joseph  Cullman,  III,  fomier  chief  executive  oflficer,  Philip  Morris,  Inc.  Cipollone  v. 
Liggett  Group,  Inc.,  et  al,  Civil  Action  No.  83-2864  (SAXD.N.J.) .  Februaiy  29, 1988.  Afternoon 
Session.  Transcript  of  proceedings,  at  pp.  33 1 1  -33 1 4. 
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industry  is  extremely  interested  in  rates  of  attempted  and  successful  quitting,  and  keeps  close 
track  of  these  rates.  At  the  1984  BATCO  Smoking  Behaviour-Mariceting  Conference, 
attended  by  representatives  from  various  BATCO  companies,  including  Brown  and 
Williamson,  each  of  the  participating  companies  was  asked  to  fill  out  a  questionnaire  that 
asked  how  many  smokers  in  their  respective  countries  attempted  to  quit  in  each  of  the 

previous  5  years  and  how  many  actually  qmt  (for  as  long  as  6  months).  Brown  and 

• 

Williamson's  response  to  the  questionnaire,  >^ch  covered  quitting  rates  in  the  United  States, 
reported  that,  for  the  years  1981  through  1983, 32  million  to  34  million  Americans  attempted 
to  quit  each  year,  while  only  9  million  to  10  million  of  those  were  able  to  quit  for  as  long  as  6 
months.^^  Thus,  Brown  and  Williamson's  own  data  reveal  that  while  almost  half  the  total 
number  of  U.S.  smokers  attempted  to  quit  each  year,  only  about  a  third  of  those  who  tried  to 
stop  smoking  were  able  to  quit  for  as  long  as  6  months.  These  tobacco  industry  data  suggest 
that  at  least  one-third  of  U.S.  consumers  of  cigarettes  are  purchasing  cigarettes  because  they 
are  unable  to  stop  smoking. 

In  fact,  data  reported  at  the  same  conference  showed  that  the  percentage  of  smokers 
who  continue  to  smoke  even  though  they  do  not  want  to  is  much  higher  than  suggested  by  6- 
month  data.  Data  fix)m  the  Canadian  tobacco  company  representatives  indicated  that  rates  of 
permanent  qwtting  were  well  below  quitting  rates  reported  at  6  months.  A  Canadian 
participant  reported  to  the  assembled  BATCO  researchers  that  only  10%  to  12%  of  those 
Canadian  smokers  attempting  to  quit  succeeded  for  up  to  1  year,  less  than  4%  were  able  to 


'^  Proceedings  of  the  BATCO  Smoking  Behaviour-Marketing  Conference,  Session  I.  July  9-12, 1984. 
Page  BW-W2-032 1 2.  No  figures  were  provided  by  B&W  on  attempts  to  quit  for  the  years  1 979  and  1 980. 
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quit  permanently.^^' 

The  presenter  responsible  for  slimming  up  the  results  of  the  conference  questionnaire 

agreed  that,  while  a  large  percentage  of  smokers  do  not  want  to  smoke,  most  of  those  smokers 

feel  compelled  to  continue  to  smoke: 

Although  intentions  and  attempts  to  quit  are  relatively  high  (30-40%  of 
smokers  [in  a  given  year]),  the  actual  success  rate  of  quitting  is  relatively  low 
and  stable.^^ 

It  was  thus  well  known  to  the  participating  companies  that  a  very  large  percentage  of  their 

customers  were  smoking  not  out  of  choice  but  because  they  could  not  quit. 

Other  companies  also  understand  that  many  of  their  consumers  would  like  to  quit  but 

are  unable  to  do  so."'  A  Philip  Morris  researcher  who  studied  a  "cold  turkey"  campaign  in 


"'  Proceedings  of  the  BATCO  Group  R&D  Smoking  Behaviour-Marketing  Conference.  July  9-12, 
1984.  Session  IV.  Page  BW-W2-03381.  See  also  Session  m  at  p.  83  (BW-W2-03379-03382).  The 
researcher  also  presented  data  showing  that  while  22%  of  smokers  claimed  that  they  intended  to  "cut 
down,"  in  fact  "both  the  claimed  and  calculated  rate  of  daily  usage  (21 .6  and  25.6  [cigarettes] 
respectively)  have  increased  since  the  introduction  oflights."  (BW-W2-02790, 03379,  033820).  Other 
data  reported  at  the  same  conference  provided  additional  confirmation  of  the  large  percentage  of  smokers 
who  would  prefer  not  to  smoke.  A  study  on  "Smoker  Consonance-Dissonance  Breakdown"  was 
presented  which  showed  that  approximately  75%  of  smokers  surveyed  had  attempted  to  quit,  and 
approximately  60%  were  currently  serious  about  quitting.  Session  III  at  p.  BW-W2-03386. 

See  also,  Larsen  PS,  Silvette  H.  Tobacco  Experimental  and  Clinical  Studies:  A  Comprehensive  Account 
ofthe  World  Literature,  Supplement!.  (1968),  Chapter  1 5;  5«/jpp/eme/jr  7/(1 971),  Chapter  17; 
Supplement  III  (\97  5),  Chapter  21,  which  contain  discussions  of  surveys  concerning  smokers'  desire  to 
quit  and  difficulty  in  successfully  quitting.  This  review  was  funded  by  the  Council  for'Tobacco  Research. 

"*  Proceedings  of  tiie  BATCO  Smoking  Behaviour-Marketing  Conference,  Session  IV.  July  9-12, 
1984.  Page  12. 

"'  See: 
R.J.  Reynolds  Tobacco  Company,  response  to  Citizen  Petitions  94-0069/CPl  and  94P-0077/CP1 . 
November  2, 1 994.  Pages  66-69. 

RJR-MI  Brand  Group  and  Ogilvy  &  Mather  (Canada)  Ltd.  Vantage  Brand  Positioning  Statement.  1 979. 
Page  80041: 

B.  User  Ima^e 

Primarily  female,  white  collar,  extremely  concerned  about  their  health,  and  would  like  to 
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the  small  iowa  town  of  Greenfield  in  1969  reported  that  those  who  succeed  in  quitting 
smoking  over  the  long  term  are  a  much  smaller  group  than  those  who  would  like  to  quit  and 
who  attempt  to  quit.^  The  researcher  cited  the  findings  of  Hunt  and  Matarazzo'*'  in 
proposing  that  most  attempts  to  quit  smoking  are  not  long-lasting:  "[I]n  stimmarizing  many 
reports  of  long-term  quitting  using  various  techniques,  [the  authors]  show  that  the  percentage 
of  nonrecidivists  [successfiil  quitters]  decreases  as  a  fijinction  of  time ...  in  a  negatively 
accelerated  fashion.""^  The  Philip  Morris  researcher  found  that  in  Greenfield  only  28%  of 
those  smokers  who  agreed  to  quit  as  part  of  the  cold  turicey  campaign  were  still  not  smoking 
after  7  months.  The  researcher  then  observed  that  the  small  number  of  Greenfield  residents 
who  managed  to  stay  off  cigarettes  for  more  than  7  months  was,  based  on  other  published 
reports  of  success  rates  for  quitting  smoking,  about  average.'*' 

The  researcher  also  described  findings  that  revealed  in  part  why  it  is  so  hard  for 
smokers  to  quit.  He  reported  that  smokers  who  quit  for  more  than  7  months  continued  to 


quit  smoking. 

Kwechansky  Marketing  Research  for  Imperial  Tobacco  Ltd.  Project  16.  October  18, 1977.  Page  vi. 

Kwechansky  Marketing  Research  for  Imperial  Tobacco  Ltd.  Project  Plus/Minus.  May  7, 1982.  Page  i. 

Ryan  FJ.  Philip  Morris  Research  Center.  Cold  turkey  in  Greenfield,  Iowa:  a  follow-up  study.  In: 
Dunn  WL,  ed.  Smoking  Behavior:  Motives  and  Incentives.  Washington,  DC:  VH  Winston  &  Sons; 
1973:231-241. 


341 


342 


Id.  at  p.  233. 
A/,  at  p.  233. 


^^    Ryan  FJ.  Bird-I.  A  study  of  the  quit-smoking  campaign  in  Greenfield,  Iowa,  in  conjunction  with 
the  movie.  Cold  Turkey.  Appendix  1,  p.  1000348712.  The  author  also  appended  to  tt«e  unpublished 
version  of  this  report  excerpts  fi-om  internal  company  memos,  pointing  out  that  although  the  cold  turkey 
campaign  in  Greenfield  was  as  intense  an  anti-smoking  effort  as  could  be  imagined,  "carton  sales  at  the 
Super  Value  store  have  shown  a  strong  increase  since  the  dog  days  of  August." 
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suffer  a  variety  of  adverse  effects  related  to  quitting,  including  weight  gain,  restlessness, 

depression,  ill-temper,  constipation,  nervous  mannerisms,  and  loss  of  energy.'**  These  are 

some  of  the  classic  symptoms  of  nicotine  withdrawal,  described  earlier.'** 

Market  research  documents  also  show  that  tobacco  companies  have  conducted 

research  in  quitting  behavior  and  have  documented  the  reasons  wiiy  people  quit  and  v/hyihey 

fail  to  quit,  despite  a  desire  to  do  so.'**  A  maricet  research  firm  reporting  on  a  survey  of 

smokers'  views  about  the  health  implications  of  smoking  observed  that: 

a  minority  expresses  a  resentment  about  the  addictive  aspects  of  smoking. 
Being  "out  of  control, "  unable  to  quit  causes  them  to  feel  somehow  unworthy .. 
. .  Nicotine  is  usually  singled  out  as  the  culprit  here.  However,  even  these 
smokers  would  be  reluctant  to  give  up  the  satisfaction  elements  in  smoking.  So 
they  are  in  a  quarulry  [sic]. "  '"'^ 

Another  market  research  firm  reported  its  findings  about  the  inability  of  young  smokers  to 

quit  when  they  want  to: 

However  intriguing  smoking.was  at  II,  12  or  13,  by  the  age  of  16  or  1 7  many 
regretted  their  use  of  cigarettes  for  health  reasons  and  becauseJhey  feel 


^  See  Ryan,  note  340,  supra,  at  p.  234. 
"'  See  FINDINGS  §  I.B.,  supra. 


***  See  e.g.  The  Creative  Research  Group.  Project  Viking,  yol.  HI:  Product  Issues.  Preparedfor 
Imperial  Tobacco  Ltd.,  Feb/Mar  1986. 

Kwechansky  Mariceting  Research  for  Imperial  Tobacco  Ltd.  Project  Plus/Minus.  May  7, 1982.  Pages  4i- 
51. 

**'  The  Creative  Research  Group,£ro/ec/  Day-Expioratory  Phax^in Edmonton.  Prepaiedfor  Imperial 
Tobacco  Ltd^  August  1988.  PagrU. 

^ee  also  Market  System,  Inc.  Project  Eli  Focus  Groups  Final Iteport:  Prepared  for  Imperial  Tobacco  Lid. 
July,  1 982.  Page  S.  Smdcers  refer  to  smoking  as  "sttisfying  a  craving." 
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unable  to  stop  smoking  when  they  want  to.^^ 

The  fact  that  many  smokers  smoke  even  though  they  do  not  enjoy  smoking  is 
conceded  m  a  candid  mariceting  research  document  prepared  for  Imperial  Tobacco  Ltd., 
which  reported  that  it  is  particularly  difficult  to  sell  cigarettes  by  "trading  on  the  positives" 
because  the  industry  is  "vexed  by  the  unique  problem  that  users  of  the  category  do  not 
necessarily  like  the  product.""'  Another  document  reports  that  many  smokers  of  ultra-low  tar 
and  nicotine  cigarettes  want  to  quit  and  "refer  to  their  behavior  in  terms  of 'satisfying  a 
craving'  vMle  smokers  of  stronger  cigarettes  talk  about  taste  and  satisfaction."^" 

In  summary,  the  tobacco  companies'  data  show  that  users  find  it  extremely  difficult  to 
quit  smoking  and  that  many  tobacco  users  would  quit  if  they  could.  Their  data  also  show  that, 
of  those  smokers  who  try  to  quit,  only  a  small  percentage  succeed  permanently. 
Consequently,  tobacco  manufacturers  are  aware  that  the  large  percentage  of  their  customers 
who  try  to  quit  but  &il  continue  to  buy  and  use  tobacco  products,  in  large  part  to  satisfy  their 
dependence  on  nicotine-containing  tobacco.  Use  of  tobacco  to  satisfy  nicotine  dependence  is 


Mt 


See  Kwechansky  Marketing  Research.  Project  16,  note  339,  supra,  at  p.  vi. 


See  also  Kwechansky  Marketing  Research.  Project  Plus/Minus.  May  7, 1982.  Study  Highlights.  In  a 

follow-up  study,  the  same  market  research  firm  reported  the  following  results: 

The  desire  to  quit  seems  to  come  earlier  now  than  before,  even  prior  to  the  end  of  high 
school. ..However,  the  desire  to  quit,  and  actually  carrying  it  out,  are  two  quite  different 
things,  as  the  would  be  quitter  soons  [sic]  learns. . . 

According  to  a  report  in  Newsday,  a  1 957  "motivation  survey"  prepared  for  Liggett  on  smoker  attitudes 
about  smoking  amid  growing  healdi  concerns  contained  the  following  statement: 

What  smokers  are  really  saying  is:  'I  wish  I  had  never  started  to  smoke . . .  but  now  that 

it's  got  me,  I  know  that  I  can 't  stop. ' 
Riley  J.  Smoke-Trial  Documents  Make  Titillating  Reading.  Newsday.  July  T9, 1988. 

'*'  See  The  Creative  Research  Group  Ltd.,  note  346,  supra,  at  p.  6445 1 . 

'"  See  Market  System  Inc.,  note  347,  supra,  at  p.  5. 
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D.        INDUSTRY  PRODUCT  DEVELOPMENT  RESEARCH  TO  ENSURE  AN 
ADEQUATE  DOSE  OF  NICOTINE 

1.         Industry  Emphasis  on  Nicotine  in  Product  Development  Research 

Tobacco  industry  documents  show  that  adequate  nicotine  delivery  is  a  dominant 
consideration  in  product  development  research.   As  discussed  above,  many  tobacco  industry 
documents  demonstrate  the  industry's  imderstanding  that  the  amount  of  nicotine  delivered 
from  tobacco  must  not  fall  below  a  certain  threshold."'  These  and  other  documents  also 
reflect  the  industry's  recognition  that  below  that  threshold,  tobacco  fails  to  deliver  a    . 
pharmacologically  active  dose  of  nicotine,  and  that  consumers  will  reject  the  resulting 
product.  The  documents  described  in  this  and  the  next  section  reveal  the  industry's  extensive 
product  development  reseiarch  to  maintain  or  increase  nicotine  delivery  from  tobacco 
products. 

Industry  patents  disclose  that  the  industry  has  long  recognized  the  importance  of 

developing  methods  to  maintain  or  increase  the  amount  of  nicotine  in  tobacco,  and  that  the 

purpose  of  these  methods  is  to  ensure  that  consumers  experience  nicotine's  pharmacological 

effects.  For  example,  a  patent  held  by  Philip  Morris  states: 

Maintaining  the  nicotine  content  at  a  sufficiently  hieh  level  to  provide  the 
desired  physiological  activity,  taste,  and  odor . . .  can  thus  be  seen  to  be  a 
significant  problem  in  the  tobacco  art.  The  addition  of  nicotine  to  tobacco  in 
such  a  way  that  it  remains  inert  and  stable  in  the  product  and  yet  is  released  in 
a  controlled  amount  into  the  smoke  aerosol  when  the  tobacco  ispyrolyzed,  is  a 


"'  See  documents  cited  in  FINDINGS  §  II.C.  1 .  and  2. 

See  also  F.H.  [Initials  of  BATCO  R&D  employee]  Memorandum.  Developments  in  the  Product  in  the 
Next  Ten  years.  1973-1974.  Page  3.  (The  maintenance  of  adequate  levels  of  nicotine  in  cigarettes  could 
become  a  difficult  problem  as  more  synthetics  are  used.") 
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result  which  is  greatly  desirable.  [Emphasis  added.]"^ 

In  fact,  over  the  past  several  decades,  enhancing  and  optimizing  nicotine  delivery  has 
been  a  major  focus  of  tobacco  industry  product  design  research.  The  American  Tobacco 
Company  (ATC)  devoted  substantial  research  to  finding  methods  of  increasing  the  amount  of 
nicotine  delivered  by  its  cigarettes.  For  example,  in  1963,  ATC  conducted  research  on 
increasing  the  nicotine  yield  in  Lucky  Strike  cigarettes  by  increasing  the  proportion  of  Burley 
tobacco,  a  high-nicotine  tobacco,  in  the  tobacco  blend  used  to  make  the  cigarettes."'  The 
company  found  that  it  could  increase  the  nicotine  yield  of  the  cigarettes  up  to  10%  in  this 
manner  and  that  smokers  perceived  the  resulting  cigarettes  as  having  more  "strength."'*^  In 
1969,  ATC  test-marketed  Lucky  Strike  cigarettes  that  had  been  enriched  with  added 
nicotine."'  ATC  developed  other  methods  for  increasing  the  amount  of  nicotine  delivered  by 
its  cigarettes  over  the  subsequent  decades,  including: 
•         the  use  of  carbon  tips  in  the  filter  "impregnated  with  nicotine  or  nicotine  salts"  to 


'"  U.S.  Patent  No.  3,280,823.  Bavley-A,  Air  D,  Robb  E  n.  Additive-Releasing  Filter  for  Releasing 
Additives  into  Tobacco  Smoke.  Philip  Morris,  Inc.  October  25, 1 966.  Page  C 1 :43-48. 

"'  "Tobacco  Blends  for  Filter  Cigarettes:  Effect  of  Increasing  the  Concentration  of  Burley  Tobacco  in 
a  Blend"  at  Page  1.  June  21, 1963.  The  various  ATC  documents  discussed  in  this  section  were  provided 
by  the  company  to  the  Subcommittee  on  Health  and  tiie  Environment  of  the  House  Energy  and 
Commerce  Committee,  and  attached  as  exhibits  to  the  E>ec.  20,  1994,  Subcommittee  Staff  Report, 
entitled,  "Evidence  of  Nicotine  Manipulation  by  the  American  Tobacco  Company." 

^^  Id.  at  pp.  4,  5.  The  company  again  experimented  with  increasing  the  nicotine  content  of  Lucky 
Strikes  through  changes  in  die  tobacco  blend  in  1968.  Memo  to  Mr.  H.V.H.  Stoever,  Jr.,  Manager, 
Durham  Branch,  from  O.N.  Coty,  Manager-Quality  Control,  Research  and  Development  (June  4,  1968). 
Pages  1-2;  Tables  X003384-3387.  See  also  memo  to  R.F.  MacDonald  from  O.N.  Coty,  July  5, 1968. 

'"  Letter  from  Chadbounje  &  Park,  representing  ATC,  to  the  Honorable  Henry  A.  Waxman, 
Chairman,  Subcommittee  on  Health  and  the  Environment  of  tiie  House  Committee  on  Energy  and 
Commerce.  Oct.  14, 1994.  Page  3  of  attachment  to  ATC  Response. 
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increase  the  nicotine  content  of  cigarette  smoke;*** 

direct  addition  of  commercial  nicotine  to  reconstituted  tobacco; 

addition  of  nicotine  to  the  "finishing  flavor"  used  in  Pall  Mall  85's;"* 

growing  tobacco  plants  in  different  locations  to  determine,  among  other  things, 

whether  varieties  with  different  ratios  of  nicotine  to  tar  could  be  produced;"' 

addition  of  nicotine  to  the  "dip  casing"  (one  of  several  solutions  used  in  the 

manufacture  of  cigarettes)  to  compensate  for  loss  of  nicotine  from  other  manipulations 


'*  Memo  to  E.S.  Hariow  from  ATC  Analytical  Chemistry  Section,  Group  1,  Aug.  8, 1963.  Progress 
Report,  March  1962-July  1963,"  with  attached  smoke  analysis  2-12-68, 2-1-68, 1-29-68, 1-15-68, 1-4-68, 
12-28-67, 12-22-67  (impregnating  a  carbon  tip  witij  nicotine  permitted  transfer  of  about  22%  of  the  added 
nicotine  to  the  smoke). 

'"  ATC  experimented  with  adding  nicotine  to  reconstituted  tobacco  on  several  occasions.  See: 

"The  Effect  of  the  Addition  of  1%  Nipotine  on  the  Quality  of  RC  Tobacco"  (Oct.  8, 1963)  (nicotine 
citrate  was  added  to  reconstituted  tobacco  to  triple  its  nicotine  content,  from  about  1/2%  to  about  1  1/2%). 
Pages  1,2,6. 

"Evaluation  of  Nicotine-Fortified  RC-A  Tobacco"  (May  2, 1968)  (nicotine  malate  was  added  to 
reconstituted  tobacco  to  increase  its  nicotine  content  from  .94%  to  1 .27%;  the  company  concluded  that 
"to  markedly  improve  RC  [reconstituted  tobacco] ...  in  addition  to  increasing  its  nicotine  content  it 
should  also  include  the  crther  constituents  present  in  natural  leaf  tobacco,  particularly  tiiose  tobaccos  of 
high  nicotine  content").  Pages  1-2. 

Memo  to  J.B.  McCarthy,  Executive  Vice  President,  from  R.M.  Irby,  Jr.,  Manager-New  Products  Div., 
Research  and  Development,  "Nicotine  Content  of  Reconstimted  Tobacco."  June  5, 1974.  (Nk^tine  added 
to  tobacco  extract  whkh  is  applied  to  reconstituted  tobacco,  doubling  the  nicotine  content  of  tfie 
reconstituted  tobacco  from  0.9%  to  about  1 .8%.)  Page  1 . 

"*  Memo  to  E.S.  Hartow  from  O.N.  Coty  Special  PALL  MALL  85's  with  added  nicotine.  July  1 2, 
1%8.  (Nicotine  content  of  final  blend  increased  by  0.47%;  smoke  panel  preferred  regular  blend.) 

'"  Memo  to  Dr.  E.C.  Cogbill,  Manager-Analytical  Research,  Research  and  Development  from  J.M. 
Moseley  Manager-Bask  Materials  Research,  Research  and  Development.  Genetic  Variation  in  "Tar" 
Delivery.  January  8, 1969. 
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of  the  tobacco  blend;**" 

•  addition  of  nicotine  to  both  Pall  Mall  and  Lucky  Strike  cigarettes,  increasing  their 
nicotine  content  35%  per  cigarette  (41%  per  puff  for  Pall  Mall,  slightly  less  per  puff 
for  Lucky  Strike);"'  and 

•  addition  of  nicotine  to  tobacco  stems  (which  are  used  in  the  manufacture  of  cigarettes) 
to  increase  their  nicotine  content  from  0.5%  to  1 .87%.*" 

ATC  also  considered  replacing  the  tobacco  used  in  its  reconstituted  tobacco  with 
"high  nicotine  tobacco  such  as  Malawi  sun-cured  scrap  (5%  nicotine)"  to  increase  the  nicotine 
content  from  0.9%  to  about  1.6%,*"  increasing  "nicotine  transfer  to  the  smoke"  by  dilution  or 
use  of  filter  additives,***  and  increasing,  in  various  ways,  the  proportion  of  nicotine  relative  to 
tar  by  adding  nicotine  to  the  tobacco,  the  filter,  and  the  cigarette  paper.**' 

Philip  Morris  documents  show  that  it,  too,  conducted  research  on  altering  and 
optimizing  nicotine  delivery  from  its  cigarettes.  According  to  a  1972  memo  from  William 


^  Memo  to  Mr.  J.B.  McCarthy,  Vice  President,  Manufacture  and  Leaf  from  J.T.  Ashwortfi,  Manager 
-  Process  Development,  Research  and  Development.  "Experimental  LUCKY  STRIKE  Cigarettes  (RC-E)." 
May  29, 1969.  (The  author  recommends  that  the  experimental  cigarettes  with  added  nicotine  replace  the 
regular  Lucky  Strike  brand;  these  may  be  tiie  cigarettes  that  were  test  marketed  in  1969).  This  memo 
refers  to  nicotine  as  "Compound  W".  An  earlier  ATC  memo  instructs  employees  to  refer  to  nicotine  as 
"Compound  W"  in  all  fiiture  experimental  work,  reports,  and  memorandums.  ATC  memo  to  W.W. 
Sadler,  J.G.  Brooks,  and  R.D.  Chumney,  from  John  T.  Ashwortii,  "Compound  W"  (May  14, 1969). 


Ml 


Memo  to  Mr.  V.B.  Lougee,  m,  from  R.M.  frby,  Jr.  Compound  W.  April  29, 1974.  Pages  1-2. 


^  Id  at  p.  2. 

^  frby  memo,  note  357,  supra,  at  p.  2. 


364 


Id.  at  p.  3. 


^  Memo  to  Dr.  P.H.  Leake  from  P.M.  Pedersen.  transmitting  a  copy  of  ^4  Study  of  the  Nicotine  to  Tar 
Ratio.  April  1 8, 1 977.  Pages  3-4. 
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Dunn,  a  senior  official  at  Philip  Morris,  research  was  underway  to  identify  optimal  nicotine 
levels  for  menthol  cigarettes: 

77ii5  study  has  a  three  stage  design.  The  first  stage  is  designed  to  identify 
those  nicotine  delivery  levels  which  we  might  reasonably  wish  to  consider  for 
menthol  cigarettes.  Having  identified  these  nicotine  delivery  levels,  in  stage  2 
we  will  determine  combinations  of  nicotine  and  menthol  which  make  for 
optimal  acceptability.  And  then  in  stage  3,  cigarettes  with  these  combinations 
will  be  tested  against  current  brands  of  known  quality  and  sales  potential. 

Philip  Morris  was  thus  engaged  in  research  in  which  nicotine  delivery  was  systematically 

manipulated,  independent  of  other  tobacco  variables. 

Industry  patents  from  various  tobacco  companies  show  that  substantial  research 

throughout  the  industry  has  been  directed  at  developmg  methods  for  selectively  increasing 

nicotine  levels  and  the  amount  of  nicotine  delivered  by  tobacco  products.^  BATCO 

documents  show  significant  research  efforts  directed  at  increasing  nicotine  delivery.  A  1978 

BATCO  R&D  Conference  included  a  discussion  of  the  economic  unportance  of  increasing 

the  proportion  of  nicotine  that  is  actually  delivered  from  the  tobacco  to  the  smoker  during  the 

consumption  of  the  product: 


^^  P.A.  Eichom  and  W.L.  Dunn.  Quarterly  Report-Projects  1600  and  2302.  October  5, 1972.  In 
Cong  Rec.  H7649  (daily  ed.  July  25, 1995). 

'*^  See,  e.g.: 
U.S.  Patent  No.  5,031,646  at  C5:65-68  ("nicotine  can  be  incorporated  into  the  expansion  solvents  used  to 
provide  a  volume  expanded  processed  tobacco  material  having  a  high  nicotine  content"). 

U.S.  Patent  No.  4,676,259  at  C2:30-33,  53-56  ("The  present  invention  provides  a  nicotine-enhanced 
smoking  device  with  a  high  nicotine  release  efficiency"). 

U.S.  Patent  No.  4,898,1 88  at  CI  :37-47  (utilizing  supercritical  extraction  to  transfer  nicotine  from  high- 
nicotine  tobacco  to  lower-nicotine  tobaccos,  thereby  increasing  the  nicotine  content  of  the  latter). 

U.S.  Patent  No.  5,065,775  (describing  technology  for  modifying  the  nicotine  content  of  tobacco  filler, 
enabling  a  manufacturer  to  double  the  nicotine  content  of  tobacco). 
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With  conventional  cigarettes,  the  transfer  of  nicotine  to  the  smoker  from  the 
tobacco  has  very  low  efficiency.  Potentially,  therefore,  opportunities  exist  for 
very  big  savings  in  tobacco  if  this  low  efficiency  can  be  greatly  increased."^ 

In  other  words,  BATCO  wanted  to  increase  the  amoimt  of  nicotine  delivered  to  the 

consumer  without  changing  the  amount  of  nicotine  already  present  in  the  tobacco.  (This  is 

what  one  or  more  tobacco  companies  have  in  fact  achieved  by  the  use  of  the  "ammonia 

technology"  described  in  §  II.E.,  infia.)  A  1968  BATCO  study  approached  the  objective  of 

enhancing  nicotine  delivery  from  a  different  angle.  This  study  was  intended  to  help  develop 

methods  of  increasing  the  smoker's  absorption  of  nicotine,  while  decreasing  other  undesirable 

physiological  effects  of  inhaling  tobacco  smoke.  The  study  examined  the  factors  that 

influence  the  amoimt  of  nicotine  that  is  absorbed  fix)m  tobacco  through  the  oral  mucosa 

(mouth),  with  an  eye  toward  designing  products  that  would  increase  nicotine  absorption  in  the 

mouth,  thus  avoiding  or  reducing  the  need  to  inhale  smoke  into  the  lungs.  The  study  authors 

maintained  that: 

If  it  can  be  shown  that  appreciable  amounts  of  nicotine  can  be  absorbed  via 
the  mouth,  and  which  factors  contribute  to  enhanced  absorption,  it  may  be 
possible  to  design  cigarettes  so  that  it  would  only  be  necessary  to  inhale  the 
smoke  to  a  very  limited  extent  ^ 

This  focus  on  absorption  makes  clear  that  theindustrys  primary  interest  is  in  delivering 

nicotine  to  the  blood  for  its  systemic  effects,  rather  than  in  the  immediate  sensory  effects  in 

the  mouth  (e.g;,  flavor).  Methods  of  optimizing  nicotine  delivery  weietilsa  discussed  atiwo  . 


^"^  BATCO  Group  Research^  Development  Conference,  Sydney.-  March  1978.  i>age  4.  Notes  en 
Group  kesearch  R&D. 

"•  Evelyn^R.  BATCO  Group  Reseaieh  AaDevelopment  Absorption  ofNicotine-via  the  Mouth: 
Studies  Using  Model  Systems.  Report  No.  RI1560-IL  May  ^i  196&.  Page  4. 
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separate  BATCO  R&D  conferences  in  1984.^ 

The  industiy  has  also  developed  product  design  options  to  manipulate  the  amoimt  of 

nicotine  delivered  to  ensure  smoker  satisfaction,  even  at  the  level  of  the  individual  puff.  For 

example,  an  industiy  patent  states: 

//  is  a  further  object  of  this  invention  to  provide  a  cigarette  which  delivers  a  larger 
amount  of  nicotine  in  the  first  few  puffs  of  the  cigarette  than  in  the  last  few  puffs. ^^'^ 

The  focus  on  nicotine  delivery  in  product  development  and  the  fact  that  nicotine 

manipulation  is  intended  to  ensure  that  coiisumers  experience  nicotine's  pharmacological  effects 

is  also  shown  by  the  tobacco  industry's  research  to  improve  tobacco  "satisfaction."  "Satisfaction" 

is  one  of  the  industry's  principal  product  development  research  objectives.  As  already  described 

in  FINDINGS  §  n.C.l .,  supra,  the  term  "satisfaction"  is  generally  used  by  the  tobacco  industiy  to 

refer  to  the  ability  of  a  tobacco  product  to  satisfy  the  consumer's  desire  for  the  pharmacological 


'*'  See  BATCO  Group  R&D  Research  Conference.  September  1984.  Proposed  Revisions  for  1985- 
1987.  Pages  1-2: 

The  experimental  cigarettes  used  in  l(b)[denicotinized,  then  supplemented  with  varying  levels  of 
nicotine]  will  aba  be  used  to  improve  the  efficient  use  of  smoke  nicotine  throueh  pH 
modification.  These  studies  will  identify  the  relationship  between  nicotine  dose  and  nicotine- 
related  subjective  improvement  This  will  further  help  to  identify  the  relationship  between 
product  acceptability  and  smoker  satisfaction.  [Emphasis  added.] 

.Proceedings  of  the  BATCO  Group  R&D  Smoking  Behaviour-Marketing  Conference,  Session  ID.  July  9- 

12, 1984.  Ferris  atp.  81: 

How  we  use  this  perspective  in  terms  of  marketing  action  requires  careful  consideration 
since  most  of  this  evidence  is  ostensibly  of  industry  strategic  defence  value.  However 
product  development  to  optimise  efficiencv  of  nicotine  delivery,  and  a  better 
understanding  of  the  "visual-tactile"  smoker  (albeit  limited  segment)  are  obvious  starting 
points.  [Emphasis  added.] 

"°  U.S.  Patent  No.  4,595,024.  Greene  TB,  Townsend  DE,  Perfetti  TA.  Segmented  Cigarette.  R.J. 
Reynolds  Tobacco  Company.  June  17, 1986.  C2:23-26. 

See  also  U.S.  Patent  No.  3,280,823  Bavlcy  A  Air  B,  Robb  II EW.  Additive-Releasing  Filter  for  Releasing 
Additives  into  Tobacco  Smoke.  Philip  Morris  Inc.  October  25, 1966.  C2:37-40  ("This  invention  permits  the 
release  into  tobacco  smoke,  in  controlled  amounts ...  and  when  desired  oi"  nicotine  into  tobacco  smoke"). 
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effects  of  nicotine,  and  is  understood  by  the  industiy  as  an  essential  component  of  consumer 
acceptance  of  tobacco  products.  The  conferees  at  a  1 983  BATCO  Research  Conference  in  Rio  de 
Janeiro  sought  to  expand  research  efforts  on  nicotine  as  the  principal  source  of  smoker 
satisfaction  and  to  "develop  products  that  give  improved  smoker  satisfaction.""'  The  conferees 
agreed  that  to  achieve  this  goal,  BATCO  must  know  as  much  as  possible  about  nicotine, 
including: 

factors  that  affect  the  transfer  of  nicotine  from  leaf  to  smoke  aerosol 

factors  that  influence  the  rate  of  transfer  of  nicotine  from  particulate 
matter  to  the  vapour  phase 

the  contribution  of  nicotine  to  smoke  sensory  characteristics  (including 
harshness  and  irritation) 

the  site  and  mechanisms  of  absorption  of  nicotine  within  the  human  system 

the  way  nicotine  stimulates  both  the  central  nervous  system  and  the 
peripheral  organs  (es  heart  and  lung) 

the  metabolism  of  nicotine  within  the  body,  including  rates  and  equilibrium 
levels.  [Emphasis  added.]'" 


"'  BATCO  Group  R&D  Research  Conference.  Rio  de  Janeiro,  Brazil.  August  22-26, 1983.  Page  BW- 
W2-01837. 

"^  Id.  at  p.  1 3.  Philip  Morris  documents  similarly  show  that  that  company^s  research  on  manipulating 
nicotine  deliveiy  was  aimed  at  ensuring  that  smokers  experience  nicotine's  pharmacological  effects.  See 
e.g. 

Philip  Morris  employee  (almost  certainly  W.L.  Dunn).  Smoker  Psychology  Program  Review.  October  1 9^ 
1977.  This  paper  sets  forth  questions  being  asked  by  researchers  at  Philip  Morris.at  pages  5-6: 

a)  What  is  the  lower  delivery  level  limit  beyond  which  the  smt^g  act  is  not  reinforced? 

b)  Within  what  limits  can  we  vary  nicotine  concentration  relative  to  other  smoke  constituents? 

1)  What  is  the  optimum  nicotine/tar  ratio? 

c)  Given  a  fixed  quantity  of  nicotine  in  the  tobacco,  what  factors  in  cigarette  design  determine  its 
availability  for  delivery  to  the  smoker?. ... 

e)  Does  the  smoker  seek  spike  effects,  bloodstream  constancy? 

g)  Haw  important  is  the  form  of  the  delivered  nicotine?  (salt  vs.  free  base?  pH?  particle  size?) 

Ryan,  FJ,  Jtmes,  BW,  Martin,  PG,  Dunn,  WL.  Behavioral  Research  Annual  Report  July  18, 1975.  Page 
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This  list  of  product  development  research  objectives  makes  clear  B  ATCO's  interest  in  the 
delivery  of  nicotine  for  absorption  into  the  bloodstream  and  in  its  systemic  effects  once  absorbed. 

The  tobacco  industry's  product  development  research  on  manipulating  the  amount  and 
manner  in  wWch  nicotine  is  delivered  to  the  consumer  demonstrates  the  industry's  intent  to  sell 
tobacco  products  that  provide  a  pharmacologically  active  dose  of  nicotine. 


17:  = 

As  deliveries  {top  we  reasoned  that  eventually  they  could  reach  a  point  where  all  the  cigarettes  in 

a  pack  would  be  unsatisfying. 
The  same  document  reports  on  Philip  Morris  studies  of:  1 )  acceptability  of  various  nicotine/tar  ratios  in  a 
10  mg  tar  cigarette,  and  2)  methods  of  producing  a  low  delivery  cigarettes  "Svith  impact  and  flavor."  Pages 
23-25. 

Dunn,  WL.  Project  1600/Consumer  Psychology/Annual  Report.  November  18, 1966.  Page  9. 

Is  the  transition  to  preference  for  a  lower  delivery  cigarette  more  explicable  in  terms  of  (a) 
Reduction  in  sought  dosage  level,  or  (b)  Adaptation  of  puffing  pattern? 

Memo  to  T.S.  Osdene  from  W.L.  Dunn.  Plans  and  Objectives  - 1982.  November  5, 1981.  Discusses  Philip 
Morris  research  on  changes  in  inhalation  behavior  and  puff  parameters  as  a  result  of  changes  in  nicotine 
delivery,  and  on  which  parameters  influence  nicotine  retention.  Pages  7-8. 
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2.         Industry  Research  on  Maintaining  Adequate  Nicotine  Delivery  When 
Lowering  Tar 

Product  design  to  ensure  adequate  nicotine  absorption  by  the  smoker  appears  to  have 
been  driven,  to  a  large  extent,  by  the  growing  awareness  of  smoking-related  diseases  and  the 
resulting  efforts  of  the  tobacco  companies  to  provide  cigarettes  that  delivered  lower  quantities  of 
known  toxic  smoke  constituents,  in  particular  tar.  However,  reducing  tar  levels  tends  to  also 
reduce  the  nicotine  content.'"   Thus,  the  industry  has  known  that  in  designing  lower-yield 
products,  nicotine  delivery  could  not  be  reduced  below  a  certain  threshold."*  In  order  to  reduce 
tar  while  maintaining  a  level  of  nicotine  delivery  that  would  satisfy  consumers'  desire  for  the 
pharmacological  effects  of  nicotine,  the  industry  has  focused  considerable  attention  and  research 
on  how  to  maintain  or  enhance  the  amount  of  nicotine  delivered  by  lower-tar  products. 

A  patent  held  by  Imperial  Tobacco  Ltd.  states  that  the  purpose  of  the  technology 

described  in  the  patent  is  to  permit  a  cigarette  manufacturer  to  maintain  or  increase  nicotine 

levels  while  lowering  levels  of  "imdesirable"  smoke  constituents: 

[This]  invention  concerns . . .  the  problem  of  maintaining  or  increasing  the 
nicotine  content  of  the  smoke  whilst  avoiding  an  undesirable  level  of  particulate 


'''  See: 
Spears  AW,  Jones  ST.  Chemical  and  physical  criteria  for  tobacco  leaf  of  modem  day  cigarettes.  Recent 
Advances  in  Tobacco  Science.  1 98 1  ;7: 1 9-39. 

Regulation  of  Nicotine  under  the  Federal  Food,  Drug  and  Cosmetic  Act:  Hearings  Before  the 
Subcommittee  on  Health  and  the  Environment  of  the  House  Committee  on  Energy  and  Commerce,  1 03rd 
Cong.,  2d  Sess.  (March  25, 1994)  (statement  of  AW  Spears,  at  pp.  1-3). 

"*  See  Project  Wheat  -  Part  2  ,  note  204,  supra,  at  p.  48: 

Concern  for  the  possible  health  risks  of  smoking  influences  consumers  in  the  direction  of  trying 
low  delivery  brands.  . . .  However,  there  is  evidence  of  a  conflict  between  concern  for  health  and 
the  desire  for  a  satisfying  cigarette,  from  which  it  follows  that  low  tar  brands  would  be  much 
more  widely  accepted  if  their  nicotine  deliveries  could  be  brought  within  the  range  required  by 
groups  of  consumer [s]. 
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matter  in  the  smoke . .  /" 

A  1976  BATCO  "Smoking  Behavior"  conference  report  states  the  industry's 

dilemma  more  succinctly: 

[I]n  that  the  'benefits'  of  smoking  appear  to  be  related  to  nicotine,  -we  can  infer 
that  the  'benefits'  of  smoking  might  disappear  if  cigarettes  with  loW  levels  of 
nicotine  became  the  norm "^ 

Philip  Morris  conducted  research  to  find  the  optimum  nicotine  deliveiy  level  and  the 

optimum  nicotine-to-tar  ratio  for  low  tar  cigarettes.  In  1970,  a  company  document  stated  that 

Philip  Morris  plaimed  to  conduct  a  test  in  which  it  would  reduce  tar  and  add  nicotine  to 

Marlboro: 

We  are  initiating  a  study  of  the  effect  of  systematic  variation  of  the  nicotine/tar 
ratio  upon  smoking  rate  and  acceptability  measures.  Using  Marlboro  as  a  base 
cigarette  we  will  reduce  the  tar  delivery  incrementally . . .  and  increase  the 
nicotine  delivery  by  adding  a  nicotine  salt  [a  commercial  form  of  nicotine].  "^ 

A  1 972  Philip  Morris  document  identifies  thenatural  nicotine-to-tar  ratio  in  tobacco  as 

0.07,  which  is  "characteristic  of  a  broad  range  of  naturalJeaf'"*!'  Within  the  next  three  years, 

Philip  Morris  had  studied  and  found4he  "optimal'  nicotin&-to^taF  ratio  for  consimier  ratings  of 

acceptability  and  "strength."  A  1975  Philip  Morris  document  contaning  the  results  of  a  study 


^  U.S.  Patent  No.  3,86 1 ,4©0.  Perkins  PR,  Bale  CR.  Nicotine  Fortification  of  Smoking  Products. 
ImperialTobaccoGroupLimited.  Januaiy21, 1975.  Cl:l-10. 

'*  BATCO  Group  R&D  CcMiference.  Southampton,  England.  October  11-12, 1976.  Page  4. 

''^  P.A.  Eichom  and  W.L.  Dunn.  Quarterly  Report  of  Projects  1 600  and  2302.  December  3 1 ,  1970. 
/n  141  Cong.  Rec.  H8008  (daily  ed.  Ju^  31, 1995Xstatement  of  Rep.  Waxman).  These  studies  of  optimal 
nicotine/tar  ratios  were  intended  to  be  used  "to  provide  insight  leading  to  new  cigaret  designs."  Philip 
Morris,  USA.  Research  and  Development  Five  Year  Plan,  1974-1978.  May  1973.  In  141  Cong.  Rec. 
H8008,  supra. 

''*  Memorandum  to  P.  A.  Eichom  firom  W.L.  Dunn  et  al.  Plans  for  1972.  September  8, 1971 .  /n  141 
Cong.  Rec.  H8008  (daily  ed.  July  31,  l995Xstatement  of  Rep.  Waxman). 
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conducted  by  the  company  stated  that  the  optimal  nicotine-to-tar  ratio  was  about  0. 1 ,  higher  than 

the  "natural"  ratio: 

This  study  provides  evidence  that  the  optimum  nicotine-to-tar  (N/T)  ratio  for  a 
I  Omg  tar  cigarette  is  somewhat  higher  than  occurring  in  smoke  from  the  natural 
state  oftobacco.^^^ 

In  other  words,  the  study  showed  that  for  a  given  level  of  tar  (10  mg),  it  was  optimal  to  supply  a 

higher  level  of  nicotine  than  would  occur  naturally  in  tobacco.  According  to  the  authors,  the 

study  shows  that  smokers  prefer  a  higher  nicotine  delivery  in  low  tar  cigarettes  than  the  delivery 

level  that  would  occur  if  nicotine  were  allowed  to  fall  proportionately  with  tar: 

fTJhe  experimental  cigarette  with  the  moderate  level  of  nicotine  addition  was 
rated  higher  in  acceptability  than  the  proportional  reduction  cigarette  and  equal 
to  the  Marlboro  control."^ 

A  later  quote  fi-om  the  same  document,  reported  in  the  New  York  Times,  indicates  that 

this  study  was  conducted  to  provide  data  on  how  to  alter  the  natural  nicotine-to-tar  ratio  of  a  low 

tar  cigarette  in  such  a  way  as  to  make  the  cigarette  comparable  to  Marlboro  (Philip  Morris'  most , 

popular  high  tar  cigarette)  in  consumer  acceptability  and  "strength": 

We  are  using  the  guidelines  suggested  by  this  study  to  attempt  to  make  a  lOmg  tar 
cigarette  that  will  equal  a  Marlboro  in  both  subjective  acceptability  and 
strength?^^ 


''^  Low  Delivery  Cigarettes  and  Increased  Nicotine/Tar  Ratios,  A  Replication.  Approved  by  W.L. 
Dunn  and  distributed  to  H.  Wakeham.  October,  1975.  In  141  Cong.  Rec.  H8009  (daily  ed.  July  31, 
1 995Xstatement  of  Rep.  Waxman). 
See  also: 

Hihs  PJ.  "Documents  Disclose  Philip  Morris  Studied  Nicotine's  Effect  on  Body."  New  York  Times.  June 
8, 1995. 

""  Low  Deliveiy  Cigarettes  and  Increased  Nicotine/Tar  Ratk>s,  A  Replication.  Approved  by  W.L. 
Dunn  and  distributed  to  H.  Wakeham.  October,  1975.  /n  141  Cong.  Rec.  H8009  (daily  ed.  July  3 1 , 
1 995Xstatement  of  Rep.  Waxman). 

"^  Hihs  PJ.  "Documents  Disclose  Philip  Morris  Studied  Nicotine's  Effect  on  Body."  New  York 
Times.  June  8, 1995. 
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The  tenn  "strength,"  as  used  in  industry  documents,  is  associated  with  nicotine  delivery.  A 

Philip  Morris  document  from  1978  describes  further  studies  being  conducted  by  that  company  to 

systematically  vary  the  nicotine-to-tar  ratio  to  JBnd  the  "optimal"  ratio  for  the  company's  ultra 

low  (5-7  mg)  tar  products."'' 

As  early  as  1 96S,  a  Brown  and  Williamson  official  reported  to  other  Brown  and 

Williamson  executives  that  BATCO  resesffch  was  focused  on  "the  smoking  and  health  problem" 

and  that:  ' 

Their  approach  seems  to  be  to  find  ways  of  obtaining  maximum  nicotine  for 
minimum  tar.  Approaches  being  used  include: 

(a)  P.E.I,  treatment  of  filters 

(b)  Nicotine  fortification  of  cigarette  paper 

(c)  Addition  of  nicotine  containing  powders  to  tobacco 

(d)  Alteration  of  blends.  ^^ 

Minutes  fit>m  BATCO  Group  Research  &  Development  Conferences  in  1967  and  1969 

reflect  the  importance  of  nicotine  to  the  industry  when  considering  product  modifications  to 

respond  to  concerns  about  smoking  and  health  issues.  Among  other  things,  it  was  recommended 

that: 

The  development  of  low  TPMftarJ.  normal  nicotine  cigarettes  should  continue. 
In  this  connection,  the  use  of  filter  additives,  such  as  PEI  could  be  helpful  in 
rendering  the  nieotme  more  availatie  to  the  smoker. 

The  development  of  a  hw  TPM,  iowniootine  cigarette  should  be  expanded^  This-    • 
raises  4he  question  of  the  level  of  nicotine  required  and  the<onsvmerjtudy^yt 


"*  MemOTanduin  to  T.S.  Osdene  from  W.L.  Dunn.  Plans  and  Objectives- 1979.  .December  6^1978.  . 
In  141  Cong  Rec.  H7670  (daily  ed.  July  25, 199S)x 

P¥]e  will  evaluate  law  delivery  experimental  cigarettes  in  the  5-7  mg  FTC  tar  range  but 
with  nicotine  levels  which  are  discemibfy  higher  than,  equal  to,  and  lower  than  the 
typical  level  ejqtected  of  cigarettes  in  this  range  (which  would  be  .53  mg). 

^  Griffith  RB.  Report  to  die  Executive  Committee.  With  attached  handwritten  note.  July  1 , 1 965. 
Page  2. 
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Bristol  can  he  helpful  in  determining  this.  [It  was]  pointed  out  that  there  was 
evidence  that . . .  per  capita  cigarette  consumption  increased  for  the  lower 
nicotine  brands.  It  cannot,  however,  be  assumed  that  the  minimum  nicotine 
offered  to  the  smoker  is  the  optimal  level,  and  some  consideration  should  be  given 
to  establishing  this.  [Emphasis  added.]"* 

Similarly,  a  1975  BATCO  Group  Research  &  Development  Conference  report  states  that: 

Once  again  the  need  for  normal  nicotine  low  tar  cigarettes  which  appeal  to  the 
consumer  was  identified^^'  [Emphasis  added.] 

Another  BATCO  document  recommended  in  1976  that  when  tar  levels  are  lowered,  nicotine 

delivery  should  be  maintained: 

A  second  approach  which  could  be  made  both  with  existing  brands  and  withjrew 
brands  is  to  aim  at  a  lower  smoke  production  per  cigarette  (i.e.  lower  tar)  while 
maintaining  "normal"  nicotine.  Work  along  these  lines  is  already  going  on.  A 
further  modification  of  this  approach  is  to  maintain  normal  nicotine  reaction  for 
the  smoker  while  actually  reducing  the  total  amount  of  nicotine  per  cigarette.  It 
is  believed  that  this  can  be  done,  e.g.  by  the  use  of  P.E.I  or  by  alkali  treatment  of 
tobacco  stems  [Emphasis  added.]^*° 

At  the  1976  BATCO  "Smoking  Behavior"  conference  it  was  also  observed  that  "there  would 


'"*  See: 
BATCO  Group  R&D  Conference.  Montreal  Canada.  October  25,  1967.  Pages  4-5. 

BATCO  R&D  Conference.  Kronberg,  Germany.  June  2-6, 1 969. 

^^  BATCO  Group  R&D  Conference.  Merano,  N.  Italy.  April  2-8,  1975.  Page  4. 

See  also  BATCO  Group  Research  &  Development,  Conference  on  Smoking  Behavior,  Southampton,  UK, 

Octoberll-12, 1976.  Page8: 

Provided  we  can  get  smokers  to  dissociate  tar  from  nicotine  in  their  minds  in  terms  of  a  possible 
health  hazard,  then  there  is  a  clear  oppommityfor  a  range  of  products  which  at  present  do  not 
exist  in  order  to  suit  those  who  combine  above  average  inner  need  [nicotine  requirement  -  see  p 
184,  supra]  with  above  average  concern  for  health.  This  ?  ^>ery  much  in  line  with  somt  of 
Russell's  pronouncements,  and  the  fact  that  he  is  advocating  the  'low  tar  normal  nicotine ' 
cigareae  fairly  forcibly  is  something  we  could  turn  to  our  oavantage  when  considering  how  to 
market  such  cigarettes. 

'*'  Morini  HA.  Cigarettes  with  health  reassurance.  BATCO  Opinion.  1976.  Page  1 . 
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appear  to  be  a  forthcoming  demand  for  high  nicotine  tobaccos""'  in  order  to  develop  cigarettes 

that  provide  a  higher  nicotine  to  tar  ratio. 

A  1978  BATCO  Group  R&D  Conference,  which  focused  on  product  design  issues, 

discussed  several  options  for  maintaining  pharmacological  satisfaction  from  low-tar  cigarettes, 

including  use  of  pharmacologically  active  nicotine  substitutes: 

Marketing  opportunities  will  exist  for  cigarettes  which  are  designed  to  replace 
the  '1  mg  cigarette. '  Innovation  on  taste,  tighter  control  of  deliveries  which  may 
include  a  wider  range  of  specified  compounds,  and  improved  control  of  the 
physical  properties  of  the  cigarette  will  obviously  require  attention.  The  pressure 
to  retain  smoking  satisfaction  may  require  more  attention  to  be  paid  to  the  pu(f- 
bv-puff  delivery  profile  of  the  cigarette  and  perhaps  the  use  of  alternative  active 
materials  to  augment  or  replace  nicotine.  [Emphasis  added.]^" 

A  1979  BATCO  R&D  Policy  Conference  recommended  continued  research  on  aerosol 

growth,  yet  another  means  of  reducing  tar  without  simultaneously  reducing  nicotine: 

Research  on  aerosol  growth  between  inhalation  and  exhalation  offers  a  way  of 
reducing  the  retention  of  tar  without  at  the  same  time  reducing  nicotine  retention; 
this  offers  great  potential  to  the  Industry  and  should  be  continued.  ^*^ 

A  report  by  Imperial  Tobacco  Ltd.  also  focused  on  the  importance  of  developing  low-yield 

cigarettes  that  address  smokers'  concerns  about  health,  but  that  nevertheless  provide  the  desired 

"physiological  satisfaction": 

A  cigarette  that  delivers  physiological  satisfaction,  yet  is  low  in  T&N,  must 


"'  BATCO  Conference  on  Smoking  and  Behavior,  Southampton,  England.  October  1 1, 1976.  Page 
BW-W2-02311. 

^  Green  SJ.  Notes  on  Group  Research  &  Development  Conference.  Sydney,  Australia.  March  1978. 
Page  3. 

^  BATCO  Notes  on  the  R&D  Policy  Conference.  Chewton  Glen  (February  10, 1979),  Torquay 
(February  12-14, 1979).  Page  4. 

227 


Federal  Register  /  Vol.  60,  No.  155  /  Friday.  August  11,  1995  /  Notices 


41689 


surely  be  a  major  objective  and  represents  an  R&D  challenge.  ^^ 
American  Tobacco  Company  memoranda  written  in  1980  reveal  a  similar  focus  on 
increasing  nicotine  in  relation  to  tar  deliveries.  The  company  conducted  research  on  the^ddition 
of  potassium  carbonate  to  Tareyton  and  Pall  Mall  cigarettes  to  "increas[e]  the  amount  of  nicotine 
that  is  transferred  from  the  tobacco  to  the  mainstream  smoke  while  leaving  the  'tar*  level 
unchanged."'**  One  of  these  memoranda  states  that  the  company  plans  additional  research  on 
"addition  of  sodium  carbonate,  [and]  treatment  of  stems  with  alkali  base"  with  the  apparent  goal 
of  "liberat[ing]  nicotine  as  a  free  base ...  and  thereby  increas[ing]  the  amount  of  nicotine  in  the 
smoke."'** 

A  large  number  of  industry  patents  also  demonstrate  that  the  industry  has  focused 
substantial  resources  on  developing  methods  of  maintaining  adequate  nicotine  delivery  to  ensure 
smoker  satisfaction  while  lowering  levels  of  other  smoke  constituents."' 


3S4 


Imperial  Tobacco  Ltd.  Summary  of  Matinee  marketing  plans  1 97 1 .  Page  1 1 . 


'*"  See: 
Bodenhamer  NL.  Leaf  Services  Monthly  Report  for  June;  Increasing  Nicotine  Transfer  in  Smoke.  Memo 
to  Dr.  Eugene  Glock.  June  30, 1 980. 

Bodenhamer  NL.  Leaf  Services  Monthly  Report  for  August.  Memo  to  Dr.  Eugene  Glock.  August  29, 
1980. 

'**  Memo  to  Dr.  Eugene  Glock  dated  July  31,1 980.  Page  2.  [The  first  page  of  tfiis  memo  is  missing 
from  the  exhibits  to  the  Staff  Report  prepared  by  the  majority  Staff  of  the  Subcommittee  on  Health  and 
the  Environment,  1 03  Cong.  2d.  Sess.,  entitled  "Evidence  of  Nicotine  Manipulation  by  the  American 
Tobacco  Company"  (Dec.  20, 1994).] 

""  See,  e.g.: 
U.S.  Patent  No.  3,584,630.  Inskeep  GE.  Tobacco  Product  Having  Low  Nicotine  Content  Associated  with 
a  Release  Agent  Having  Nicotine  Weakly  Absorbed  Thereon.  Philip  Morris  Inc.  June  15,  1971.  C2;5-15 

U.S.  Patent  No.  3,861 ,400.  Perkins  PR  Bale  CR  Nicotine  Fortification  of  Smoking  Products.  Imperial 
Tobacco  Group  Limited.  January  21, 1975.  Cl:l-10. 
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Industry  studies  on  smoker  compensation"*  have  also  led  companies  to  be  concerned  that 
decreases  in  tar  and  nicotine  yields  will  lead  to  dissatisfaction  with  smoking  unless  cigarettes  are 
designed  to  allow  smokers  to  compensate  for  the  reduction  in  nicotine.^"  Consequently,  tobacco 
manufacturers  have  actually  attempted  to  assist  smokers  to  compensate  for  lower  nicotine  yields, 
i.e..  to  obtain  more  nicotine  from  a  cigarette  than  its  machine-tested  yield.  They  have  done  so  by 
attempting  to  design  cigarettes  with  "elasticity."  "Elasticity"  refers  to  the  ability  of  a  cigarette, 
whatever  its  nicotine  yield  as  measured  by  a  smoking  machine,  to  deliver  enough  smoke  to 
permit  a  smoker  to  obtain  the  nicotine  he  needs,  e^g.,  through  more  or  longer  puffs  or  by 
covering  ventilation  holes.^'" 

BATCO  researchers  described  corporate  policy  on  compensation  and  elasticity  at  a  1984 
conference: 


U.S.  Patent  No.  4,21 5,706.  Larson  TM,  Moring  TB,  Ireland  MS.  Nicotine  Transfer  Process.  Loew's 
Theatres,  Inc.  Cl:40-48,C3:61-66. 

U.S.  Patent  No.  4,236,532.  Schweizer  AD,  et  al.  Smoking  Rod  Wrapper.  Gallaher  Limited.  December  2, 
1980.  Cl:35^0. 

U.S.  Patent  No.  4,830,028.  Lawson  JW,  Bullings  BR,  Perfetti  A.  Salts  Provided  From  Nicotine  and 
Organic  Acid  as  Cigarette  Additives.  R.J.  Reynolds  Tobacco  Company.  May  1 6, 1 989.  C 1 :40-47. 

^  5ce  FINDINGS  §  II.C.3.,  iupra. 

"*  See  Adams,  note  326,  supra,  at  p.  108: 

We  believe  in  overall  conclusion,  that  our  data  shows  Firstly,  that  individual  smokers  adapt  their 
smoking  habit  to  the  type  of  cigarette  being  smoked  in  order  to  try  to  obtain  what  they  need  from 
their  cigarette  " 

Thirdly,  that  if  because  of  the  design  of  the  cigarette  they  cannot  adapt  sufficiently, 
dissatisfaction  will  result. 

^  BATCO  R&D  Conference.  1983.  Brazil.  Page  BW-W2-03952:  A  paper  on  the  effects  of  filters  on 
cigarette  smoke  stated  that  elasticity  was  one  of  the  factors  that  allowed  a  greater  impression  of  "strength" 
(which  is  related  to  nicotine  delivery)  "within  a  given  tar  segment." 
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Compensation  by  modifying  smoking  regime  [increasing  or  decreasing/puff 
volume,  duration,  pufffrequency,  amount  inhaled]  is  a  topic  which  is  being 
explored  at  GR  &  DC  and  this  includes  designing  products  which  aid  smoker 
compensation. 

The  marketing  policy  concerning  this  type  of  product  is  not  clear  but  it  is  believed 
it  will  depend  largely  on  tf^  degree  of  elasticity  in  the  desi^  and  how  overtlv  this 
elasticity  is  achieved.  The  consensus  is  that  small  improvements  in  elasticity 
which  are  less  obvious,  visually  or  otherwise  is  likely  to  be  an  acceptable  route. 
[Emphasis  added.]"' 

Tobacco  companies  have  attempted  to  improve  elasticity  through  a  variety  of  techniques. 
BATCO  researchers  noted  at  a  1 983  conference  that  "elasticity  can  be  designed  into  a  cigarette 

using  tobacco  blend  and  pressure  drop  components ""^   Researchers  at  a  1972  BATCO 

Conference  cited  the  need  for  "means  of  increasing  the  puff  number  of  low  density,  low  delivery 
cigarettes ...  in  addition  to  those  at  present  available.""^  At  a  1975  conference,  BATCO 
researchers  were  told  about  a  German  cigarette  that  had  a  number  of  design  features  that  were 
intended  to  allow  human  smokers  to  obtain  higher  yields  than  the  smoking  machine.  These 
design  features  included  a  higher  than  normal  moisture  content,  reduced  humectant,  shorter 
cigarette  rods,  increased  paper  bum  rate,  additives,  porous  tipping,  perforated  tipping,  acid 
filters,  and  the  addition  of  sugars.^*^ 

At  a  1983  BATCO  R&D  Conference,  one  of  the  workshops  was  entitled  "Making  the 
Smoke  Work  Harder."  Notes  of  suggestions  from  that  workshop  include  the  question  "What 


"'  Proceedings  of  the  BATCO  Group  R&D  Smoking  Behaviour-Marketing  Conference,  Session  ID. 
July  9-12, 1984.  Page  55. 

^  BATCO  Smoking  Behavior  Conference  Overview,  1983.  Page  BW-W2-03292. 

'"   BATCO.  Notes  from  Group  R&D  Conference,  Chelwood;  1 972.  Page  BW-W2-0 1 764. 

"*   BATCOGroupR&DConference,  1975,note379,«/pra.  atp.4. 
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factors  control  human  ability  to  change  T[ar]/N[icatine]  ratios?,"  L£«  how  can  a  smoker,  through 
his  own  behavior,  alter  the  amount  of  tar  and  nicotine  he  obtains  fiom  a  cigarette  of  a  particular 
machine-derived  yield?  Many  of  the  remaining  suggestions  from  the  workshop  offer  possible 
methods  to  alter  the  tar/nicotine  ratio  of  a  cigarette,  including  manipulating  the  pH  of  the  smoke, 
and  altering  the  ratio  of  free  to  bound  nicotine.  By  1 984,  B  ATCO  marketing  and  product 
development  personnel  were  recommending  the  use  of  "compensatable"  filters,  intended  "[t]o 
make  it  easier  for  smokers  to  take  what  they  require  from  a  cigarette.""* 

These  documents  show  the  extent  of  the  tobacco  industry's  focus  on  nicotine  in  the  face 
of  increasing  pressure  to  alter  other  characteristics  of  their  products  for  health  reasons.  The 
documents  reveal  the  industry's  concem  with  the  trend  toward  lower-tar  products,  and  the 
industry's  intense  preoccupation  with  the  need  to  provide  adequate  nicotine  deliveries  despite 
lowered  tar  deliveries.  The  documents  estAlish  that  the  industry's  rationale  for  seeking  to 
provide  adequate  nicotine  deliveries  in  lower-delivery  products  is  to  ensure  that  these  low- 
delivery  products  provide  smoker  satisfaction.  These  and  other  documents  have  shown  the 
tobacco  industry's  awareness  that  anoker  satisfsiction  is  afrmction  of  the  pharmacological  effects 
of  nicotine  on  the  brain,  and  the  industry's  keen  desire  to  be  able  to  offer  cigarettes  that  will, 
allow  smokers  to  obtain  the  threshold  level  of  nicotine  necessary  to  experience  these  effects. 


^'^   Structured  Creativity  Conference,  Southampton,  June  25-28, 1 984.  Page  BW-W2-0 1 993 ;  attended 
by  Ted  Pairack  of  Brown  and  Williamson. 
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THIS  SECTION  OF  THE  DOCUMENT  CONTAINS  INFORMATION  THAT  MAY  BE 
CONSIDERED  TO  BE  OF  A  TRADE  SECRET  OR  COMMERCIAL  CONFIDENTIAL 
NATURE.  EACH  PAGE  CONTAINING  SUCH  INFORMATION  BEARS  A  NOTE  ON 
THE  TOP  OF  THE  PAGE  AND  THE  INFORMATION  HAS  BEEN  PURGED  FROM 
THE  TEXT. 


E.        INDUSTRY  MANIPULATION  AND  CONTROL  OF  NICOTINE 
DELIVERY  IN  MARKETED  TOBACCO  PRODUCTS 

1.         Industry  Manipulation  and  Control  of  Nicotine  in  Cigarettes 

FDA's  investigation  has  revealed  the  painstaking  attention  that  tobacco  companies  pay  to 
nicotine  during  every  phase  of  cigarette  manufacture.  This  section  details  the  methods  used  by 
the  industry  to  manipulate  nicotine  delivery  at  each  stage  of  production  and  some  of  the  effects 
of  these  manipulations  on  the  nicotine  content  (the  amount  of  nicotine  in  the  tobacco  rod)  and 
delivery  (the  amount  of  nicotine  delivered  in  the  smoke  for  absorption  into  the  bloodstream  of 
the  smoker)  of  modem  cigarettes. 

At  each  step  ~  from  tobacco  growing,  purchasing  of  tobacco  leaves,  and  blending 

different  types  of  tobacco,  to  cigarette  design  and  manufacture  -  ensuring  adequate  nicotine 

delivery  is  a  central  objective  of  cigarette  manufacturers.  According  to  a  tobacco  industry 

official: 

Generally  speaking,  the  nicotine  yield  of  a  cigarette  is  determined  by  the  nicotine 
content  of  the  tobacco;  the  static  burn  rate  or  amount  of  tobacco  consumed 
during  puffing;  the  pressure  drop  of  the  tobacco  column;  porosity  of  the  wrapper 
and  or  ventilation  at  the  filter;  the  pressure  drop  of  the  filter,  the  filter  material, 
the  surface  area  of  the  filter  material;  and  the  affinity  of  the  filter  material  for 
nicotine  particularly  as  a  function  of  smoke  pH.  Through  the  combination  of 
these  variables,  plant  genetics,  and  commercial  processes  to  remove  nicotine 
*  fi'om  tobacco,  it  is  possible  to  manipulate  the  yield  of  nicotine  from  about  .1  mgto 
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4  mf  per  ci^arette}^  [Emphasis  added.] 

The  first  manufacturing  step  in  nicotine  control  is  the  development  and  selection  of  raw 
materials.  The  tobacco  industry  has,  through  Iweeding  and  cultivation  practices,  developed 
high-nicotine  tobacco  plants  that  provide  higher-potency  raw  material,  giving  manufacturers 
greater  flexibility  in  blending  and  in  providing  uniform  and  sufficient  nicotine  deliveries. 

Even  without  the  selective  breeding  and  cultivation  of  plants  for  nicotine  content,  careful 
tobacco  leaf  purchasing  plans  pennit  the  manufacturers  to  control  nicotine  content  in  their 
products.  For  example,  nicotine  content  varies  among  types  of  tobacco  and  fix)m  one  crop  year 
to  the  next.  Awareness  of  these  basic  differences  and  monitoring  of  the  nicotine  levels  in 
purchased  tobacco  allows  the  companies  to  produce  cigarettes  with  nicotine  deliveries  consistent 
to  a  tenth  of  one  percent,  despite  variations  as  high  as  25%  in  the  nicotine  content  of  the  raw 
material  originating  in  the  same  area,  from  year  to  year. 

The  primary  control  of  nicotine  delivery  (the  amount  received  by  the  smoker),  however, 
is  in  the  design  and  careful,  sophisti<ated  manufacture  of  the  cigarette,  to  ensure  thallhe  smoker 
obtains  the  precise  amount  of  nicotine  intended  by  thejnanufacturer.  FDA's  investigation  has 
revealed  that  despite  reductions  in  the  amount  of  tar  delivered  by  cigarettes  overthe  past  several 
decades,  nicotine  delivery  in  low-yield'*  cig»ettes  hasnot  fallen  proportionately  with  the 
reductions  in  tar.  Instead,  nicotine  delivery  has  apparently  risen  aver  the  last  decade,  a  result 


'^  Spears,  AW.  Lorillard  Tobacco  Co.  Factors  Affecting  Smoke  Delivery  of  Nicotine  and  Carbon 
Monoxide.  Presented  at  the  1975  Symposium- Nicotine  and  Garbon  Dioxide.  November  17-18, 1975. 
In  Symposium  Proceedings-! ,  at  p.  1 2.  FDA  notes  Jhat  when  the  author  testificdbefore  Congress,  he 
stated  that  nicotine  manipulation  does  not  occur  and  that  nicotine  yields  simply  follow  tar  yields.  See 
note  479,  infra.  In  diis  article  he  does  not  mention.tar  yield  as  factor  in  determining  nicotine  yield. 

"^  "Low-yield"  is  used  to  denote  cigarettes  advertised  as  low-tar  and  low-nicotine. 
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that  confinns  thai  nicotine  delivery  is  being  independent!}'  and  carefully  manipulated  by  tobacco 
manufacturers.  This  newly  gathered  information,  together  with  the  other  evidence  of  the 
industry's  breeding,  purchasing,  blending,  and  manufacturing  practices,  reveals  the  extent  to 
which  manufacturers  control  the  amount  of  nicotine  that  is  delivered  to  the  consumer  from 
cigarettes  and  provides  further  support  for  the  Agency's  conclusion  that  tobacco  manufacturers 
intend  their  products  to  affect  the  structure  or  function  of  the  human  body. 

a.         Tobacco  Leaf  Growing 

The  industry's  control  and  manipulation  of  nicotine  in  the  production  of  cigarettes  begins 
long  before  the  cured  tobacco  leaf  reaches  the  manufacturing  plant.  The  characteristics  of  leaf 
tobacco,  including  nicotine  content,  are  established  by  the  genetic  makeup  of  the  plant, 
developed  during  growing,  and  fixed  by  post-harvest  handling.  Like  other  raw  agricultural 
commodities,  the  physical  and  chemical  properties  of  tobacco,  including  nicotine,  can  vary 
widely,  depending  on  genetic  differences,  growing  season  conditions,  and  soil  type.  This 
subsection  describes  the  methods  used  by  the  tobacco  industry  to  control  and  manipulate 
nicotine  through  careful  genetic  breeding  and  agronomic  practices.  As  one  industry  expert 
stated,  "nicotine  is  the  key  chemical  constituent  of  the  leaf  and  smoke  and  the  reason  for  which 
tobacco  is  groAvn.""' 

Modem  types  of  cultivated  tobacco  {Nicotiana  tabacum  L)  have  been  selected  for  a 
relatively  high  level  of  nicotine."*  Five  major  types  of  tobacco  make  up  nearly  all  tobacco 


"^  Adapting  agronomy  to  the  needs  of  the  low-tar  era.  World  Tobacco.  October  1977.  Page  137. 
"«  Id. 

234 


41696 


Federal  Register  /  Vol.  60,  No.  155  /  Friday,  August  11,  1995  /  Notices 


products  marketed  in  the  United  States:  Burley,  flue-cured,  Maryland,  the  Dark  tobaccos,  and 
Oriental.  These  tobaccos  vary  both  in  nicotine  levels  and  in  pH.  The  pH  of  a  tobacco  can  have  a 
significant  influence  on  the  amount  of,  and  rate  at  which,  nicotine  is  absorbed  into  the 
bloodstream  of  the  tobacco  user  and  delivered  to  the  brain. 

Of  the  five  major  types  of  tobacco,  Burley  tobacco  generally  contains  the  highest  nicotine 
levels  compared  to  other  tobacco  varieties,  and  it  has  an  alkaline  pH.  Flue-cured  tobacco 
represents  the  ^ajor  tobacco  ingredient  in  American  cigarettes.  In  comparison  with  other 
tobacco  varieties,  flue-cured  tobacco  has  a  medium  nicotine  content  and  is  somewhat  acidic.^" 
Maryland  tobacco  has  a  low  nicotine  content  in  comparison  with  other  varieties  and  has  an 
alkaline  pH.  The  Dark  tobaccos  produce  an  alkaline  smoke,  and  are  the  traditional  tobaccos  for 
cigar  wrappers  and  fillers  as  well  as  for  chewing  tobacco  and  for  many  pipe  tobacco  mixtures. 
Oriental  tobaccos,  cultivated  in  southeastem  Europe  and  Turkey,  are  used  for  their  characteristic 
aroma;  they  have  a  low  nicotine  content,  and  low  pH.*" 

American  tobaccos  of  all  types  have  undergone  cumulative  increases  in  total  nicotine 
levels  since  the  1950's.*"  As  the  following  chart  demonstrates,  nicotine  levels  in  the  most 
widely  grown  American  tobaccos  increased  almost  10%  for  Burley  and  more  than  50%  for  flue- 
cured  between  1 955  and  1 980: 
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Browne  CL.  The  Design  of  Cigarettes.  Hoechst  Celanese  Corporation;  1990.  Page  43. 
Id.  at  pp.  22, 44. 


^'  DeJong  DW.  The  role  of  American  tobacco  leaf  chemistry  in  low-yield  cigarettes:  an  agricultural 
viewpoint.  Tabak  Journal  International.  May  1985.  Pages  376-83.  DeJong  notes  that  higher-nicotine 
American  tobaccos  are  needed  in  limited  quantities  to  "spike"  low  yield  cigarette  blends.  He  further  notes 
that  off-shore  tobaccos  are  invariably  lower  in  nicotine,  but  serve  to  provide  "filler"  style  leaf  materials 
deemed  necessary  for  the  manufacturing  of  low-tar  cigarettes,  which  comprise  the  majority  of  the  U.S. 
market. 
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Tobacco  Type 


Percent  Nicotine 
1955  1980 


U.S.  BURLEY 

2.91 

3.18 

U.S.  FLUE-CURED 

1.93 

3.07 

Two  tobacco  industry  activities  over  the  last  several  decades  appear  to  be  responsible  for 
this  increase:  1 )  the  industry's  active  and  controlling  participation  in  the  Minimum  Standards 
Program,  which  ensures  that  nicotine  levels  of  U.S.-grown  and  marketed  tobacco  are  maintained 
within  specified  ranges;**^  and  2)  the  industry's  breeding  and  cultivation  of  tobacco  for  high 
nicotine  levels. 

The  Minimum  Standards  Program,  which  began  in  1963  for  flue-cured  tobacco  and  in 
1977  for  Burley  tobacco,*"^  is  a  component  of  the  tobacco  price-support  program  administered 
by  the  U.S.  Department  of  Agriculture  (USDA).  With  regard  to  domestically  grown  tobaccos, 
the  industry  maintains  control  over  which  varieties  are  suitable  for  growing  in  the  United  States 
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Mat  p.  382. 


*»  See: 
Letter  to  M.  Murray,  FDA,  from  E.  Wersman,  North  Carolina  State  University,  March  23, 1994, 
transmitting: 

1 )  The  Burley  Tobacco  Quality  Committee-Varieties  "Testing  Procedure  to  Assure  Acceptable 
Quality  In  Burly  Tobacco  Varieties"  revised  February  24, 1 993. 

2)  The  Flue-Cured  Tobacco  Quality  Committee- Varieties  "Testing  Procedure  to  Assure 
Acceptable  Quality  In  Flue-Cured  Tobacco  Varieties"  amended  January  1 99 1 . 

Letter  to  M.  Zeller,  FDA,  from  E.M.  Pfeifer,  King  &.  Spalding  on  behalf  of  the  Brown  and  Williamson 
Tobacco  Corp.,  pp.  1  -8,  with  enclosures: 

Attachment  1  "Flue-Cured  Tobacco  Variety  Committee"; 

Attachment  2  "Burley  Variety  Evaluation  Committee  Membership"; 

Attachment 3  Slides, pp. 90025-9009 1. 
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and  thereby  eligible  for  price  support. 

One  key  objective  of  the  tobacco  industry's  involvement  in  the  Minimum  Standards 
Program  appears  to  be  to  ensure  that  nicotine  levels  in  marketed  tobacco  do  not  fall  below 
specified  levels.  The  program  was  initiated  in  response  to  the  emergence,  in  the  1950's ,  of 
several  so-called  "discount"  varieties  of  tobacco  (e.g.,  "Coker  139,"  "Coker  187-Golden  Wilt," 
"Coker  282,"  "Coker  140,"  "Coker  316,"  and  "Reams  64")  that  failed  to  meet  current  industry 
qjecifications  established,  among  other  things,  to  control  the  amount  of  nicotine  delivery  when 
used  in  manufacturing  filtered  cigarettes.  To  insure  the  elimination  of  "discount"  or  low-nicotine 
varieties  fit)m  the  market,  the  industry  obtained  the  necessary  cooperation  fit)m  USDA  to 
eliminate  these  varieties  fiom  the  price-support  program.  In  fact,  to  be  eligible  under  this 
program,  growers  must  certify,  even  to  this  day,  that  "discount"  varieties  are  not  being  grown.**** 

In  1979,  one  major  U.S.  manufacturer  requested  that  the  tobacco  variety  committee  under 
the  Minimum  Standards  Program  lower  the  acceptable  nicotine  range,  established  in  1967,  for 
the  specific  tobacco  varieties  used  as  the  standard.  Support  for  lowering  the  acceptable  nicotine 
range  was  not  forthcoming  from  the  rest  of  the  industry  and  the  change  was  never  adopted.*"'  In 
fact,  in  spite  of  the  trend  toward  marketing  cigarettes  advertised  as  low  delivery,  the  criteria 
under  the  Minimum  Standards  Program  for  nicotine  content  of  new  varieties  have  not  changed 
since  1967. 

While  the  Minimum  Standards  Program  ensured  that  nicotine  levels  in  marketed  tobaccos 


**  USDA  Agricultural  Stabilization  and  Conservation  Service  (ASCS)  Manual.  "Identification  of 
certain  flue-cured  tobacco  varieties  under  the  price  support  program."  April,  1964.  Pages  3-5,  8, 10-11 . 
Obtained  on  June  15,1 994,  from  USDA-ARS-SAA,  Crops  Research  Laboratory. 

***  Collins  WK.  Cultural  practices  increaM  nicotine  content  of  U.S.  flue-cured  leaf  Tabak  Journal 
International.  [4]  1 98 1 :328, 330. 
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did  not  fall,  breeding  and  cultivation  initiatives  undertaken  by  the  industry  caused  nicotine  levels 

to  increase.  When  health  concerns  prompted  the  tobacco  industry  to  begin  to  market  low-tar 

cigarettes  in  the  1960's  and  70's,  the  industry  turned  to  tobacco  breeders  to  develop  tobacco 

varieties  that  produced  less  tar.  Breeders  found  that  without  intervention  in  the  breeding  of  these 

varieties,  nicotine  levels  were  reduced  along  with  tars.*"*  Thus,  the  industry  has  long  been  able 

to  grow  low-tar  and  low-nicotine  varieties  of  tobacco  for  use  in  manufacturing  cigarettes. 

By  1978,  however,  the  industry  had  abandoned  its  interest  in  the  development  of  low- 

tar/low-nicotine  varieties  of  tobacco  for  manufacturing  low-yield  cigarettes,  and  instead  turned 

to  the  development  of  higher  nicotine  varieties.  According  to  one  expert  in  the  field,  it  was 

necessary  to  focus  on  developing  tobacco  that  was  higher  in  nicotine,  not  lower: 

. . .  manufacturers  have  means  of  reducing  tars  but  most  of  the  methods  reduce 
nicotine  and  other  constituents  at  the  same  time.  Therefore  it  may  be  desirable  to 
develop  levels  constant  or  to  develop  lines  higher  in  nicotine  so  that  when  the  tar 
and  nicotine  are  reduced  there  will  still  be  enough  nicotine  left  to  satisfy  the 
smoker.''"^  [Emphasis  added.] 

Industry  experts  agreed,  stating  in  1981  that  the  nicotine  content  of  tobacco  "will  increase  if  the 

very  low  tar'  brands  continue  to  expand  in  market  share,"*"*  They  further  stated  that: 

fcjurrent  research  is  directed  toward  increasing  the  nicotine  levels  while 
maintaining  or  marginally  reducing  the  'tar'  deliveries.'"'^ 


**  Tailoring  tobacco  plants  to  meet  future  demands.  World  Tobacco.  October  1 978.  Page  1 48. 
Abbreviation  of  talk  by  J.F.  Chaplin  at  meeting  of  CORESTA  scientists  in  Sofia,  Bulgaria. 
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Id 


Mt 


Spears  AW,  Jones  ST.  Chemical  and  physical  criteria  for  tobacco  leaf  of  modem  day  cigarettes. 
Recent  Advances  in  Tobacco  Science.  1 98 1  ;7 : 1 9-39, 3  7. 

**  /</  at  p.  3 1 .  See  DeJong,  note  40 1 ,  supra,  at  p.  3  78.  In  anticipation  of  a  move  toward  low-yield 
cigarettes,  USDA  was  once  petitioned  by  the  industry  to  promulgate  regulations  to  allow  for  the  growing 
of  ultra-low  nicotine  tobacco.  The  regulations  were  actually  published  in  the  Federal  Register  in  June 
1947.  The  nicotine  concentration  was  to  be  no  higher  than  0.8%,  which  is  significantly  lower  than  die 
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The  industry  has  eIse^\4lere  acknowledged  that  the  role  of  American  tobacco  is  to  provide  high 
levels  of  nicotine  in  the  finished  product  to  offset  the  diluting  effect  of  bland  foreign  tobaccos 
and  reconstituted  tobacco  sheet.*'" 

FDA's  investigation  has  revealed  that  at  least  one  cigarette  manufacturer,  Brown  and 
Williamson,  has  developed  and  marketed  a  tobacco  so  high  in  nicotine  that  it  exceeded  the  limits 
imposed  for  U.S.-grown  tobacco  under  the  Minimum  Standards  Program.  These  limits  cannot  be 
exceeded  without  significant  risk  of  losing  government-administered  price  support.  However, 
foreign-grown  tobaccos  are  not  subject  to  these  specifications  and  are  not  subject  to  testing  for 
nicotine  omtent  upon  entry  into  the  United  States.  This  high-nicotine  tobacco  was  therefore 
grown  in  South  America. 

FDA  found  that  Brown  and  Williamson  was  involved  for  more  than  a  decade  in 
developing,  through  a  combination  of  conventional  and  advanced  genetic  breeding  techniques,  a 
high-nicotine,  flue-cured  tobacco  plant,  named  "Y-1 ,"  for  use  in  a  number  of  low-tar  brands  of 
cigarettes  in  the  United  States. 

Brown  and  Williamson  characterized  its  achievement  in  a  patent  filing  in  the  following 


way: 


By  the  present  invention  or  discovery,  applicants  have  succeeded  in  developing  a 
tobacco  plant  that  is  agronomically  and  morphologically  suitable  for  commercial 
tobacco  production,  i.e.  it  closely  resembles  SC  58,  and  provides  a  pleasant  taste 
and  aroma  when  included  in  smoking  tobacco  products,  vet  it  is  possessed  of  the 
N.  rustica  hish-nicotine  attribute.  So  far  as  we  know,  this  has  not  been 


concentration  of  nicotine  in  domestic  tobaccos.  These  low-nicotine  varieties  were  to  be  kept  entirely 
separate  and  marketed  under  contract  These  regulations  remain  in  die  Code  of  Federal  Regulations  (7 
CFR  30),  but  they  have  never  been  taken  advantage  of,  indicating  industiys  lack  of  interest  in  the 
development  of  ultra-k)w  nkotine  tobaccos. 
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See  DeJong,  note  401 ,  supra. 
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accomplished  before . . .  {Emphasis  in  original.]  *' ' 

The  development  of  Y-1  dates  back  to  at  least  the  mid-1 970's.  In  1 977,  James  F. 
Chaplin,  who  was  afdliated  with  both  USDA  and  North  Carolina  State  University,  indicated  that 
tobacco  cotild  be  bred  to  increase  nicotine  levels,  by  crossbreeding  commercial  varieties  of 
tobacco  with  Nicotiana  rustica.  N.  rustica  is  a  wild  tobacco  variety  that  is  very  high  in  nicotine, 
but  is  not  used  in  manufacturing  cigarettes  because  of  its  harshness.*'^ 

By  combining  conventioiud  and  advanced  breeding  techniques,  Brown  and  Williamson 
succeeded  in  developing  commercially  viable  Y-1  fix)m  seeds  initially  produced  by  Chaplin's 
crossbreeding  work.  The  nicotine  content  of  the  leaf  of  this  variety  is  about  6%  by  weight, 
which  is  higher  than  that  of  any  other  varieties  of  tobacco  commercially  grown  in  the  United 
States.  (Domestically  grown  varieties  of  flue-cured  tobacco,  for  example,  naturally  contain  2.5% 
to  3.5%  nicotine.'*'^) 

Company  officials  admitted  to  FDA  that  Y-1  was  intended  as  a  "blending  tool"  to  enable 
the  company  to  design  products  that  were  lower  in  tar  but  not  lower  in  nicotine.*'*  The  company 
disclosed  to  FDA  that  Y-1  had  been  used  commercially  in  the  manufacturing  of  Viceroy  King 
Size,  Viceroy  Lights  King  Size,  Richland  King  Size,  and  Richland  Lights  King  Size  and  it 
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U.S.  patent  application  No.  761,312  submitted  on  September  17, 1991. 


*"  Chaplin  JF.  Breeding  for  varying  levels  of  nicotine  in  tobacco.  Proceedings  from  a  symposium  on 
Recent  Advances  in  the  Chemical  Composition  of  Tobacco  and  Tobacco  Smoke.  1977.  Page  334. 

*"   Letter  to  D.A.  Kessler,  FDA,  from  J.  W.  Johnston,  R.J.  Reynolds  Tobacco  Co.  February  28, 1 994. 
Pages  1-2. 

*'*  Transcript  of  FDA  meeting  witii  Brown  and  Williamson.  June  1 7, 1994.  Pages  1 8, 29,  85-86, 124. 
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constituted  about  10%  of  the  tobacco  blend  of  these  products/"  These  brands  were 
manufactured  and  distributed  throughout  the  United  States  in  1993/"  FDA's  investigation 
revealed  that,  as  of  mid- 1 994,  Brown  and  Williamson  still  had  between  3.5  million  and  4  million 
pounds  of  this  high-nicotine  tobacco  on  hand.*" 

In  addition  to  breeding  high-nicotine  tobacco  varieties,  the  tobacco  industry  engages  in  a 
number  of  agronomic  practices  that  increase  nicotine  levels  in  tobacco.  Heavy  application  of 
nitrogen  fertilizers,  early  topping,  and  tight  "sucker"  (Le,,  bud  growth  at  the  junction  of  stalk  and 
leaves)  control  have  all  acted  in  concert  to  push  nicotine  levels  upward.*'*  In  addition,  tobacco 
varieties  have  been  selected  for  tolerance  to  brown  spot,  a  leaf  disease  that  makes  early  harvest 
necessary.  Leaves  of  disease-resistant  varieties  tend  to  remain  in  the  field  longer,  resulting  in 
maximum  nicotine  accumulation.*"  Since  the  introduction  in  1965  of  the  acreage-poimdage 
control  system,  farmers  have  reduced  the  number  of  harvestable  leaves  per  plant  and  have  tended 
to  increase  plant  spacing.  Both  of  these  practices  tend  to  increase  nicotine  content  in  the  leaf*-" 
Finally,  tobacco  growers  are  transplanting  tobacco  crops  earlier,  which,  coupled  with  the 
widespread  use  of  pesticides  in  the  soil,  often  results  in  slow  early  season  growth,  and  also  tends 
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Mat  pp.  153,165. 
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'  Regulation  ofNicotiae  under  the  Federal  Food.  Drug,  and  Cosmetic  Act:  hearings  Before  the 
Subcommittee  on  Health  and  the  Environrhent  of  the  Committee  on  Energy  and  Commerce,  U.S.  House  of 
Representatives,  103  Cong.  2d  Sess.  (June  21, 1994Xstatement  of  David  A.  Kessler,  M.D.,  Commissioner 
of  Food  and  Drugs,  "The  Control  and  Manipulation  of  Nicotine  in  Cigarettes,"  at  pp.  9-12).  The 
Commissioner's  statement  is  included  as  Appendix  8  to  this  document. 
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See  Transcript,  note  414,  supra,  at  p.  124. 


*'*  See  DeJong,  note  401 ,  supra,  at  p.  382. 
*"  See  Collins,  note  405,  supra,  at  p.  330. 
*^A/. 
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to  increase  nicotine  content  in  the  leaves.**' 

These  nicotine-raising  agronomic  practices  have  been  adopted  by  U.S.  growers  in  recent 
years,  even  though  over50%  of  the  U.S.  cigarette  market  is  now  characterized  as  low  delivery. 
Thus,  the  tobacco  industry  has  developed  a  number  of  sophisticated  methods  for  manipulating 
nicotine  levels  throu^  breeding  and  cultivation  of  tobacco  plants  and  has  used  these  methods  to 
maintain  and  increase  concentrations  of  nicotine  in  tobacco  leaves.  These  methods  enable  the 
industry  to  use  high-nicotine  leaf  in  low-tar  cigarettes,  so  that,  paradoxically,  certain  low-tar 
cigarettes  now  contain  more  of  the  higher  nicotine  tobacco  in  their  blend  than  cigarettes  with 
higher  tar  deliveries.*"  See  p.  261  infi-a.  The  use  of  these  methods  demonstrates  that  the 
industry  manipulates  nicotine  independently  of  other  tobacco  components  to  ensure  that 
cigarettes  contain  sufficient  nicotine  to  satisfy  smokers. 

b.         LeafPurchasing 

Nicotine  is  perhaps  the  most  important  criterion  emjrfoyed  by  cigarette  companies  in  the 

purchase  of  tobacco  leaf  As  one  tobacco  company  official  stated  over  20  years  ago  in  an 

industry  publication: 

It  is  believed  that  one  important  reason  why  the  consumer  smokes  cigarettes  is  for. 
the  nicotine  which  they  contain . . .  Manufacturers,  therefore,  must  have  all 
options  open  in  selecting  leaf  to  buy. 

Thev  are  most  concerned  with  the  nicotine  levels  in  leaf,  so  that  after  manufacture 
of  their  blends,  the  nicotine  percentages  in  the  cigarettes  will  vary  minimally  both 


*^'  See  Collins,  note  405,  supra. 

*"  See  Spears,  note  408,  supra,  at  p.  22. 
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from  one  to  another  within  a  packet,  and  from  packet  to  packet.''"  [Emphasis 
added.] 

The  key  factor  related  to  nicotine  in  leaf  purchasing  is  stalk  position.  The  concentration 
of  nicotine  is  lowest  at  the  bottom  of  the  plant  and  highest  in  the  top  leaves  of  flue-cured 
tobacco.^^*  Thus,  the  position  of  the  leaf  on  the  stalk  determines  how  much  nicotine  the  leaf  will 
contain.  In  fact,  "stalk  position"  is  an  industry  eupliemism  for  nicotine  content.  The  stalk 
position  of  a  leaf  can  be  determined  by  its  appearance,  shape,  color,  and  thickness,  even  after 
harvest.*'^*  Therefore,  an  experienced  buyer,  whose  instructions  are  dictated  by  the 
manufacturer's  chemists,*^*  need  only  be  concerned  with  these  physical  characteristics  in 
identifying  leaves  of  varying  nicotine  content. 

The  significance  of  stalk  position  in  leaf  purchasing  was  confirmed  when  FDA  visited 
cigarette  manufacturers.  ■■mnBUnmnnnnnBH 

■■■■■■■■■■■■■■I  427 


*^  What  changing  technology  means  for  leaf  producers  and  packers.  World  Tobacco.  September 
1971 .  Page  1 37.  Based  upon  lecture  by  J.S.  Campbell,  American  Organisation  of  the  Imperial  Tobacco 
Group  Ltd.  at  a  Conference  on  Social  and  Economic  Issues  Confronting  the  Tobacco  Industry  in  the 
Seventies,  Lexington,  KY. 

***  See  1977  World  Tobacco  article,  note  397,  supra.  See  also  Browne,  note  399,  supra,  at  p.  1 5. 

*"  See  1 977  World  Tobacco  article,  note  397,  supra. 
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Evolving  techniques  of  making  cigarettes  milder.  World  Tobacco.  April  1979.  Page  95. 


*"  FDA  officials  Mitch  Zeller,  Kevin  Budich,  Barbara  Frazier,  and  Bob  Spiller  visited  the  sites  of  R.J. 
Reynolds  Tobacco  Company  on  April  11-12, 1994,  and  Brown  and  Williamson  Tobacco  Company  on 
May  3, 1994.  The  following  references  refer  to  their  summary  notes  of  the  visits. 

Zeller  notes  from  RJR  visit  at  p.  2. 
Budich  notes  from  RJR  visit  at  p.  3. 
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Furthermore,  this  RJR  refnesentative  revealed  that  "impact"  is  a  criterion  in  leaf 
purchasing  and  that  "impact"  is  "basically  a  function  of  iiicotine  in  tobacco."^^  RJR  also 
indicated  that  "impact"  is  measured  in  dK  company's  laboratories  if  there  is'enough  time  to  do  so 
prior  to  purdiase.*^ 

Representatives  fix)m  Brown  and  Williamson  also  described  the  significant  role  that 
nicotine  plays  in  the  piuchase  of  tobacco  leaf  The  company  stated  that  stalk  position  is  the  "first 
thing"  they  look  for  during  leaf  purchasing.*'"  At  Brown  and  Williamson,  the  lower  stalk 
positions  are  considered  to  have  the  least  amount  of  "smoke  quality,"  which  was  defined  as 
including  "impact  level."*''  The  company  defines  "impact"  as  "the  hit  or  punch  in  the  back  of 
the  throat  when  you  first  inhale."*'^ 

Nicotine  levels  are  so  crucial  to  leaf  purchasing  at  Brown  and  Williamson  that  the 


*^  Zeller  notes  from  RJR  visit  at  p.  2. 
Budich  notes  from  RJR  visit  at  p.  3. 
Frazier  notes  from  RJR  visit  at  p.  2. 
RJR  overhead  was  provided  at  visit. 
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Zeller  notes  from  RJR  visit  at  p.  2. 


*^  Zeller  notes  from  B&W  visit  at  p.  2. 
Frazier  notes  from  B&W  visit  at  p.  2. 
Spiller  notes  from  B&W  visit  at  p.  2. 

*"  Zeller  notes  from  B&W  visit  at  p.  2. 

*"  Zeller  notes  from  B&W  visit  at  p.  2. 
Budich  notes  from  B&W  visit  at  p.  4. 
Frazier  notes  from  B&W  visit  at  p.  2. 
Spiller  notes  from  B&W  visit  at  p.  2. 
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company  actually  adjusts  the  stalk  positions  of  its  leaf  pim;hases  based  upon  the  results  of 
nicotine  analyses  that  are  perfonned  during  the  course  of  the  buying  season.^^^  In  addition. 
Brown  and  Williamson  employs  q)ecial  measures  when  purchasing  foreign  tobacco  to  ensure 
adequate  nicotine  levels.  The  company  stated  that  foreign  Burley  and  flue-cured  tobaccos  are 
smoked  prior  to  their  purchase  so  that  they  get  some  sense  of  the  "impact"  of  the  tobacco,*^ 

35 


c.         Leaf  Blending 

Alter  purchase,  tobacco  leaves  are  blended  to  attain  target  levels  of  nicotine  and  tar  in  the 
smoke.  FDA's  investigation  noted  particular  attention  on  the  part  of  manufacturers  to  the 
nicotine  content  of  the  leaf  in  the  blending  oper^ion.  As  noted  above,  blending  practices  by 
manufacturers  are  designed  to:  (1)  control  the  naturally  occurring  variations  in  nicotine  and 
other  components  caused  by  genetics,  growing  season  conditions,  and  soil  type  within  a  given 
type  and  grade;  and  (2)  particularly  for  low-tar  cigarettes,  to  increase  nicotine  concentrations 
and  thereby  maintain  an  acceptable  nicotine  level  in  the  cigarettes. 

As  described  above,  each  type  of  tobacco  has  unique  characteristics  of  nicotine  and  tar 
delivery.  Moreover,  within  each  type,  levels  of  nicotine  increase  with  ascending  stalk  position 


433 


Frazier  notes  from  B&W  visit  at  p.  2. 


^  Spiller  notes  from  B&W  visit  at  p.  2. 
Frazier  notes  from  B&W  visit  at  p.  2. 
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(grade).  Armed  with  this  knowledge,  tobacco  manufacturers  blend  various  types  of  tobaccos 
and  various  stalk  positions  to  achieve  specific  nicotine  levels  in  particular  brands. 

Manufacturers  also  pay  attention  to  other  features  of  tobaccos  that  can  affect  nicotine 
delivery  during  blending.  For  example,  cigarette  filling  power  (bulk),  pressiu*  drop  or  resistance 
to  draw,  and  static  bum  rate  are  all  decreased  with  ascending  stalk  position.  Decreases  in  bum 
rate  increase  the  puff  count,  and  thereby  result  in  the  delivery  of  more  nicotine  to  the  smoker 
because  less  tobacco  is  burned  between  puffs.*^    « 

The  pH  of  cigarette  smoke  directly  affects  the  delivery  of  nicotine  because  it  alters  the 
amount  of  nicotine  that  is  absorbed  in  the  mouth  or  lungs.*"   PH  is  controlled  by  the 
manufacturer  in  the  selection  of  the  type  of  tobacco  used  and  blended.  For  example,  smoke- 
condensate  pH  is  higher  fi'om  certain  tobacco  varieties  as  well  as  fi'om  leaves  at  upper  stalk 
positions. 

Blending  techniques  have  been  used  to  finely  control  nicotine  concentrations  in  marketed 


cigarettes. 


■438 


This  is  a  high 


*'*  See  Browne,  note  399,  supra,  at  p.  12. 

*"  See  Surgeon  General's  Report.  Nicotine  Addiction.  1988.  Pages  29-31 

43«    ■■■■■ 
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degree  of  control  even  in  a  product  manufactured  from  synthetic,  homogeneous  materials.  It  is  a 
remaiicable  degree  of  control  for  a  product  such  as  cigarettes,  which  are  made  from  highly 
variable  biological  materials  whose  nicotine  content  is  ordinarily  dependent  upon  such 
uncontrollable  factors  as  weather  and  plant  attack  by  insects  and  plant  diseases. 

Significant  evidence  also  demonstrates  that  tobacco  manufacturers  have  used  blending 
techniques  to  increase  nicotine  concentrations  in  low-tar  cigarettes  and  thereby  maintain  nicotine 
delivery  >^le  reducing  tar  delivery.  FDA  has  observed  the  industry's  use' of  proportionately 
greater  amounts  of  higher  nicotine-containing  Burley  tobacco  in  the  tobacco  blends  of  the 
lowest-tar  varieties  of  cigarettes.  In  fact,  Thomas  Sandetur,  the  chief  executive  officer  of  Brown 
and  Williamson,  admitted  to  Congress  that  nicotine  levels  can  be  adjusted  "up  or  down" 
depending  on  the  blend  of  tobaccos  used  in  a  particular  cigarette.^^'  Industry  scientists  have  also 
acknowledged  that  tobacco  manufacturers  blend  high-nicotine  tobaccos  to  compensate  for  the 
reductions  in  nicotine  caused  by  innovations  in  cigarette  design  and  manufacturing  to  reduce  tar 
deliveries.*^ 


*"  Regulation  of  Nicotine  under  the  Federal  Food,  Drug,  and  Cosmetic  Act:  hearings  Before  the 
Subcommittee  on  Health  and  the  Environment  of  the  Committee  on  Energy  and  Commerce,  U.S.  House  of 
Representatives,  103  Cong.  2d  Sess.  (June  23, 1994)  (testimony  of  Thomas  E.  Sandefur,  Jr.,  CEO,  Brown 
and  Williamson  Corp.,  transcript  at  p.  133). 

**"  See: 
DeJong,  note  401 ,  supra. 


Spears,  note  408,  supra,  at  pages  22-24. 
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"  These  examples 

demonstrate  that  tobacco  manufacturers  deliberately  increase  the  proportion  of  high-nicotine 
tobaccos  in  low-tar  cigarettes  to  prevent  reductions  in  nicotine  delivery  that  would  otherwise 
resuh  in  these  products. 

Moreover,  as  described  above,  Brown  and  Williamson  developed  "Y-1,"  its  ultra-high 
nicotine  tobacco,  for  the  purpose  of  having  a  "blending  tool"  that  could  be  used  to  maintain 
nicotine  delivery  while  reducing  tar. 

d.        Cigarette  Design  and  Manufacture 

Cigarettes  are  not  simply  cut  tobacco  rolled  into  a  paper  tube.  Modem  cigarettes,  as  sold 

in  the  United  States,  are  painstakingly  designed  and  manufactured  to  control  the  amount  of 

nicotine  delivered  to  the  smoker.  The  following  aspects  of  cigarette  design  and  manufacturing 

all  affect  the  nicotine  delivery  of  a  finished  cigarette: 

(i)        the  chemical  manipulation  of  tobacco  smoke; 
(ii)       the  use  offiavors  and  casings; 
(iii)      filtration; 


**'  Zeiler  M,  Budich  K.  Notes  from  March  22-23, 1 994  meeting  with  Philip  Morris 
and  April  10-12, 1994,  meeting  with  RJR.  Mitch  Zeiler's  notes,  at  pp.  2-3,  and  Kevin  Budich's  notes  at  p. 
9. 
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(iv)      the  use  of  reconstituted  tobacco;  and 
(v)       use  of  wider  tipping  p£q)er. 

(i)  Chemical  Manipulation 

Tobacco  manufactiirers  add  certain  chemicals  to  the  tobacco  to  enhance  the  efficient 
extraction  by  the  smoker  of  nicotine  from  the  tobacco  in  the  rod.  For  example,  certain  additives 
can  alter  the  pH  of  cigarette  smoke,  which  is  known  to  affect  the  rate  of  absorption  of  nicotine 
into  the  bloodstream  of  the  smoker.**^ 

FDA's  investigation  has  disclosed  efforts  by  the  industry  to  chemically  enhance  nicotine 
delivery.  A  major  American  tobacco  company's  1991  handbook  on  leaf  blending  and  product 
development  shows  that  ammonia  fix>m  such  sources  as  diammonium  phosphate  (DAP),^^ 
ammonium  hydroxide,  and  urea  can  be  used  in  cigarette  manufacturing  to  increase  the  amount  of 
nicotine  delivered  to  the  smoker.  . 

The  handbook  states  that  ammonia  in  cigarette  smoke: 

can  liberate  free  nicotine  from  the  blend,  which  is  associated  with  increases  in 
impact  and  'satisfaction'  reported  by  smokers.*** 

The  handbook  goes  on  to  describe  anmionia  as  an  "impact  booster": 

Ammonia,  when  added  to  a  tobacco  blend,  reacts  with  the  indigenous  nicotine 
salts  and  liberates  free  nicotine.  As  a  result  of  such  change,  the  ratio  of 
extractable  nicotine  to  bound  nicotine  in  the  smoke  may  be  altered  in  favor  of 
extractable  nicotine.  As  we  know,  extractable  nicotine  contributes  to  impact  in 


**^  Surgeon  General's  Report.  Nicotine  Addiction.  1 988.  Pages  29-3 1 . 
**^  5ee  Statement  of  David  A.  Kessler,  note  416,  .fupro,  at  pp.  9-12. 


Mat  p.  10. 
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cigarette  smoke  and  this  is  how  ammonia  can  act  as  an  impact  booster.  ^^^ 

Ammonia  increases  the  pH  of  the  smoke  and  thereby  enhances  the  absorption  of  nicotine 
by  the  body.***  FDA's  investigation  has  revealed  at  least  one^ommon  site  for  the  application  of 
ammonia  and  ammonia-like  compounds:  reconstituted  tobacco.  The  agency  has  found  levels  of 
these  compounds  to  be  as  high  as  10  %  in  reconstituted  tobacco. 

The  company  handbook  describes  the  benefits  of  the  treated  reconstituted  tobacco  as  a 
source  of  ammonia  to  absorb  nicotine  from  hi^er  alkaloid-containing  components  in  the  blend. 
This  company  handbook  also  describes  the  application  of  ammonia  directly  to  the  leaf  tobacco. 

With  regard  to  the  question  of  the  eflSciency  of  this  technology  in  increasing  nicotine 
delivery,  the  handbook  states  that  smoke  analysis  shows  that  an  experimental  cigarette  made  of 
reconstituted  tobacco  treated  with  ammonia  has  almost  double  the  nicotine  transfer  efficiency  of 
tobacco.**'  This  handbook  also  states  that  many  U.S.  tobacco  manufacturers  utilize  ammonia 
technology.  One  company  has  admitted  to  FDA  that  it  uses  DAP  in  manufacturing  cigarettes, 
and  that  such  use  increases  nicotine  delivery.*** 

(ii)  Flavors  and  Casings 

Various  substances  are  added  to  tobacco  components  to  affect  the  flavor  and  palatability 
of  smoke,  alter  smoke  composition  and  yield,  modify  bum  rate,  and  alter  pH  to  optimize  nicotin 


**'  Id 

***  Surgeon  General's  Report.  Nicotine  Addiction.  1 988.  Pages  29-3 1 . 
**'  See  Statement  of  David  A.  Kessler,  note  416,  supra,  at  pp.  10-12. 
**•  See  King  and  Spalding  letter,  note  403,  supra,  at  p.  6. 
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delivery.  According  to  one  industry  expert,*^'  the  major  contribution  of  the  tobacco  flavor 
specialist  is  to:  - 

help  provide  a  rich,  clean,  full-bodied  tobacco  flavour,  to  keep  to  a  minimum 
hotness  and  irritation  in  the  mouth,  and  to  ensure  high  satisfaction  from  an 
adequate  level  of  nicotine  per  puff. . .  requirements  thatguardhtee  the  consumer 
a  pleasurable  smoke . . . 

So-called  "casings"  are  solutions  of  usually  water-soluble  ingredients  that  provide  a 

means  of  incorporating  flavormgs  and  other  additives  into  the  tobacco  blend.  Casings  are  often 

used  in  tobacco  processing  to  reduce  the  harshness  of  nicotine  in  high-nicotine  tobaccos,  thus 

permitting  greater  use  of  these  tobaccos  in  cigarette  manufacture.  Thiruse  of  casings  is 

described  by  an  industry  "flavorist"  in  the  following  quote: 

//  is  assumed  that  nicotine  is  one  of  the  primary  satisfaction  factors  for  which 
tobacco  products  are  used.  However,  in  air-cured  tobaccos  (cigar,  burley, 
Maryland),  the  pH  of  the  smoke  is  generally  alkaline  and  the  flavor  effect  of 
nicotine  is  a  "harshness"  which  can  be  choking  and  unpleasant.  In  the  case  of 
tobaccos  containing  sugars  (flue-cured,  oriental),  the  tobacco  is  weakly  acidic, 
the  effect  of  the  nicotine  is  greatly  modified,  and  the  harshness  is  dramatically 
reduced.  This  same  effect  is  often  achieved  by  addition  of  sugars  to  air-cured 
tobaccos  to  "mellow"  the  smoke  and/or  by  the  blending  of  air-cured  tobaccos  with 
flue-cured  and  oriental  [Citation  omitted]  Thus,  smoke  pH  and  leaf  sugar 
content  are  factors  which  play  an  important  role  in  the  nicotine  strength 
perceived  in  the  smoking  process. '''" 

As  is  clear  from  this  quote,  casings  are  used  to  permit  the  incorporation  of  high-nicotine 

tobaccos  in  cigarette  blends,  despite  their  unpleasant  taste.  Casings  composed  of  such  additives 

as  sugar,  licorice,  or  cocoa  help  to  overcome  the  bitterness  of  nicotine  in  smoke.  The  lengths  to 

which  tobacco  manufacturers  go  to  use  high-nicotine  tobaccos,  despite  the  harsh  taste  of 


**'  Hertz  AN.  The  flavourisfs  role  in  the  cigarette  design  team.  World  Tobacco.  March  1985.  Page  97. 

**  Leffingwell  JC.  Nitrogen  components  of  leaf  and  their  relationship  to  smoking  quality  and  aroma. 
Recent  Advances  in  Tobacco  Science.  Volume  2.  Page  9. 
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nicotine,  reveals  that  the  nicotine  in  these  tobaccos  is  not  being  used  for  its  taste  but  for  another 

purpose. 

FDA's  investigation  revealed  the  foUowmg  example  of  the  application  of  casings  to 
permit  a  use  of  a  hi^-nicotine  tobacco  that  would  othervwse  have  been  unpalatable  to 
consumers. 


■451 


Manufacturers  also  reduce  harshness  by  routinely  adding  acids  to  tobacco  to  lower  the 
pH  of  the  smoke.*"  Manufacturers  also  use  conventional  casing  materials,  such  as  sugars  and 
cocoa,  to  produce  acids  in  the  smoke  and  reduce  harshness.*"  Harshness  from  nicotine  is  also 
reduced  by  spraying  on  top  dressings  after  the.tcAaeco  is  cut  and  shredded  for  cigarette 
making.*'* 

Casings  often  include  a  hmnectant,  usually  glycerine  or  a  higher  glycol,  which  serves  to 


4SI  { 


*"  See  King  and  Spalding  letter,  note  403,  supra,  at  p.  6. 
*"  Id 
*"*  Id 
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keep  the  tobacco  moist  and  less  sensitive  to  changes  in  humidity.*"  RJR  acknowledged  using 
glycerine  as  a  humectant.***  Tobacco  industry  officials  acknowledge  that  controlling  moisture 
contoit  is  essential  to  ensure  that  nicotine  content  does  not  fall.*"  Humectants  also  act  to 
control  particle  size  in  the  formation  of  the  smoke  aerosol,  making  the  smoke  "smoother"  or  less 
harsh  on  the  back  of  the  throat.   Smoother  smoke  facilitates  inhalation,  ensuring  that  the  nicotine 
will  be  taken  into  the  lungs  and  rapidly  and  completely  absorbed. 

Nicotine  can  also  be  added  to  cigarettes  throu^  ^plication  of  tobacco  extracts  in  the 
processing  of  tobacco.  Although  calling  the  contribution  of  flavored  tobacco  extracts  to  the 
overall  nicotine  delivery  from  cigarettes  "trivial,"  tobacco  companies  admitted  to  having  used 
such  extracts  in  testimony  before  Congress/"  in  other  public  statements,*"  ■■■■■■■■■ 


*"  See  Browne,  note  399,  supra,  at  pp.  55-56. 

*^  Budich  K.  Notes  from  April  1 0-1 2, 1 994,  meeting  witfj  RJR.  Page  8. 

*"  DeBardeleben  MZ,  Clafm  WE,  Gannon  WF.  (Philip  Morris  Research  Center).  Role  of  cigarette 
physical  characteristics  on  smoke  composition.  Recent  Advances  in  Tobacca Science.  Volume  4.  Page  98 

("Nicotine  decreases  on  a  per  puff  basis  as  moisture  content  increases The  decrease  is  dramatic  as 

moisture  content  rises  above  12%"). 

*"  Regulation  of  Tobacco  Products  (Part  I):  Hearings  Before  the  Subcommittee  on  Health  and  the 
Environment  of  the  Committee  on  Energy  and  Commerce,  U.S.  House  of  Representatives,  1 03  Cong.  2d 
Sess.  592,  596  (April  1 4, 1 994)  (testimony  of  Edward  A.  Horrigan,  Jr.,  Liggett  Group,  Inc.  and  Andrew 
Tisch,  Lorillard  Tobacco  Co.). 

*"  Philip  Morris  press  release.  Philip  Morris  Statement  on  Nicotine  in  Cigarettes.  March  25, 1994. 
Page  2. 
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(iii)  Filtration 

The  filter  plug  provides  a  mouthpiece  that  captures  particulate  matter  from  the  smoke  and 
absorbs-vapors.  The  filter  can  be  used  as  a  vehicle  to  cany  filter  aids  such  as  charcoal  and  other 
solids  and  liquid  additives  that  permit  selective  filtration  of  certain  chemicals.  The 
manufacturer's  selection  of  a  particular  filter  is  determined  largely  by  the  target  levels  of  nicotine 
and  tar.**' 

Significant  research  has  been  conducted  by  ths  tobacco  industry  on  the  use  of  filter 
additives  to  enhance  nicotine  delivery.**^  FDA's  investigation  revealed  that  at  least  one  major 
cigarette  manufacturer  has  added  a  chemical  to  the  filters  used  on  its  marketed  cigarettes  that 
increases  the  amount  of  nicotine  delivered  to  smokers,  by  increasing  the  amount  of  nicotine  that 
is  eluted  from  the  filter.  "Elution"  is  the  process  by  which  nicotine  that  is  initially  trapped  ( 


ion  a 


460 


See: 


Hunter  J.  FDA  memo  to  the  record.  Conversation  with  Steve  Block  of  IFF.  March  23, 1994. 
LayloflFT,  FDA.  Memo  to  James  Hunter,  FDA.  Tobacco  Extract  Analyses.  February  24, 1995. 


The  actual  contribution  of 

tobacco  extracts  to  total  nicotine  delivered  to  the  smoker  by  tobacco  so  treated  is  unclear.  The  industry 
has  conducted  research  to  examine  the  specific  activity  of  added  versus  naturally  occurring  nicotine.  See 
Jenkms  RW,  Comes  RA.  Exogenous  vs  Endogenous  Transfer  of  Nicotine  During  Smoking  Ini  J  AddI 
Radiat.  Isotopes.  \976;27:323-324.  yy 

*"  See  Browne,  note  399,  supra,  at  p.  66. 

*"  Reynolds  ML.  Influence  of  filter  additives  on  smoke  composition.  Page  54.  Undated. 
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filter  is  remobilized  into  the  mainstream  smoke  by  hot  vapors  and  becomes  available  for 
inhalation  by  the  smoker.  ■■■ 


Mr«' 


Filter  ventilation,  which  is  accomplished  by  making  holes  in  the  filter  wrap  and  tipping 
paper,  is  also  a  major  means  of  controlling  the  nicotine  delivery  of  a  cigarette.  Ventilation  has 
apparently  now  largely  reptaced  interest  in  filter  additives  as  a  means  of  enhancing  nicotine 
delivery.***  Ventilation  holes  allow  fiesh  air  to  be  pulled  in  by  the  smoker's  suction,  thereby 
diluting  the  smoke.  Ventilation  does  not,  however,  simply  reduce  the  concentration  of  each 
smoke  component  in  proportion  to  the  degree  of  dilution.  Instead  (while  ventilation  does  reduce 
the  tar  and  nicotine  deliveries  compared  to  a  non-ventilated  cigarette),  ventilation  can  be  used  to 
increase  the  proportion  of  nicotine  compared  to  tar.**' 

Tobacco  manufacturers  control  filter  ventilation  by  (1)  changing  the  number  and  location 


***  See  Reynolds,  note  462,  supra,  at  p.  61 . 

***  Kiefer  JE.  Ventilated  Filters  and  their  Effect  on  Smoke  Composition.  In:  Recent  Advances  in 
Tobacco  Science.  Volume  4.  Physical  Parameters  which  Affect  Ae  Composition  of  Cigarette  Smoke  from 
32nd  Tobacco  Chemists  Research  Conference.  October  30  -  November  1, 1978.  Montreal,  Canada.  Pages 
78,79. 
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of  holes  in  the  filter  tipping  paper,  which  surrounds  the  filter  at  the  smoker's  end  of  the  cigarette 
rod;  and  (2)  by  controlling  the  porosity  of  the  plug  wrap,  which  underlies  the  tipping  paper  and 
surrounds  the  filter.*** 

As  the  amount  of  ventilation  increases,  the  amount  of  tar  and  nicotine  are  not 
proportionately  reduced.  Instead,  tar  is  reduced  at  a  greater  rate  than  nicotine,  thereby  increasing 
the  proportion  of  nicotine  to  tar.   For  instance  in  one  reported  measurement,  as  the  proportion  of 
filter  ventilation  went  from  0%  to  50%,  mainstream  smoke  tar  dropped  47%  (29.38  to  15.71 
mg/cigarette),  while  mainstream  smoke  nicotine  dropped  37%  (1 .70  to  1 .07  mg/cigarette).**^  The 
effect  of  using  such  ventilation  is  that  the  manufacturer  has  selectively  reduced  tar  while 
delivering  a  higher  percentage  of  the  available  nicotine  to  the  smoker. 

Filter  ventilation  can  produce  low  nicotine  and  tar  delivery  ratings  when  measured  by  the 
FTC  smoking  machine,  yet  still  manage  to  deliver  higher  nicotine  levels  to  the  smoker  than 
indicated  by  the  FTC  yield.  Research  has  shown  that,  unlike  the  FTC  smoking  machine,  32%  to 
69%  of  low-tar  cigarette  smokers  block  the  perforations  in  ventilated  filters  with  their  fingers  or 
lips.  This  behavior  is  not  unexpected  because  some  smokers  are  unaware  of  these  ventilation 
holes  or  their  function,  and  because  the  holes  are  generally  tiny,  laser-generated  perforations  and 
diflBcult  for  the  smoker  to  see.  Blockage  of  these  holes  results  in  greater  nicotine  yields  to  the 
smoker  than  those  measured  by  the  FTC  smoking  machine.***  This  filter  design  provides  a 


***  See  Browne,  note  399,  supra,  at  p.  10. 
**'  See  Browne,  note  399,  supra,  at  p.  84. 


**•  Kozlowski  LT,  Frecker  RC,  Khouw  V,  Pope  MA.  The  misuse  ofless  hazardous'  cigarettes  and  its 
detection:  hole-blocking  of  ventilated  filters.  American  Journal  of  Public  Health.  1 980;70(  1 1 ):  1 202- 
1203. 
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means  of  compensating  fw  reductions  in  nicotine  delivery  that^uv  produced  by  unblocked  filter 
ventilation.  The  ability  to  block  ventilation  holes  is  thus  a  means  of  improving  a  cigarette's 
"elasticity,"  Le.,  a  design  feature  that  allows  anokers  to  "compensate"  for  mcotine  losses  that 
would  othowise  be  caused  by  tar-reducing  modifications.  Sge  p.  229,  su^ra. 

Another  ingenious  compensatory  method  to  boost  nicotine  delivery  has  been  the 
development  of  the  so-called  channel-ventilated  filter  system.  This  system  has  been  employed 
by  Brown  and  Williamson  for  its  BARCLAY  brand  launched  in  1 98 1 ,  and  represents  an  attempt 
to  avoid  some  of  the  reduction  in  nicotine  that  can  accompany  the  use  of  ventilated  conventional 
filters.  The  chaimel-ventilated  filter  fimctioned  differently  when  tested  on  the  FTC  smoking 
machine  than  when  used  by  humans.  In  fact,  in  an  investigation  that  commenced  in  1 98 1 ,  the 
FTC  fo\ind  that  air  flow  through  these  channels  is  indeed  compromised  during  actual  smoking 
and  that  BARCLAY'S  channel  filter  actually  delivers  considerably  more  nicotine  and  tar  to  the 
smoker  than  is  obtained  using  the  FTC's  testing  method.***  In  1983,  the  FTC  successfiiUy  sued 
to  enjoin  Brown  and  Williamscm  from  using  nicotine,  tar,  and  carbon  monoxide  results  obtained 
fix>m  the  FTC's  smoking  machine  testing  method  in  its  BARCLAY  advertising.*^  ■■■■■■■■ 


**  Federal  Trade  Commission.  "Report  to  Congress  Pursuant  to  the  Federal  Cigarette  Labeling  and 
Advertising  Act,"  for  the  year  1981  (July  1984)  and  1984(1986). 


470 


FTC  V.  Brown  &  Williamson  Tobacco  Corp..  580  F.  Supp.  981, 983, 987,  n.  35,  and  988 
(D.D.C.I983),  affd  in  part  (affirmed  holding  that  the  1  mg  tar  claim  had  a  tendency  to  deceive)  and 
remanded  in  part  778  F.  2d  35  (D.C.  Cir.  1985).  RJR  and  Philip  Morris  had  complained  to  the  F.T.C. 
that  Brown  and  Williamson's  Barclay  advertisement  claim  of  1  mg  tar  was  inaccurate  and  misleading,  and 
that  "when  the  cigarette  is  smoked  between  human  lips  its  air  ventilation  system  is  inevitably  obstructed 
and  the  cigarette  delivers  disproportionately  more  tar  and  nicotine  than  other  comparably  rated 
cigarettes."  778  F.2d  at  37.  Brown  and  Williamson  argued,  among  o4ier  things,  that  Barclay  had  a  higher 
ratio  of  nicotine  to  tar.  580  F.  Supp.  at  981 ,  984. 
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(iv)  Reconstituted  Tobacco 

Cigarette  manufacturers  claim  that  the  development  and  use  of  reconstituted  tobacco 
sheet  represents  a  cost-cutting  measure  to  minimize  tobacco  waste.  But  the  role  of  reconstituted 
tobacco  in  reducing  tar  and  in  controlling  nicotine  delivery  is  also  apparent.  The  first  use  of 
reconstituted  tobacco  occurred  in  the  1950's  by  RJR,  primarily  as  a  method  for  reducing  tar,  in 
WINSTON  cigarettes.*''  RJR  estimates  that  reconstituted  tobacco  is  used  in  virtually  every 
cigarette  brand  on  the  market.*'^  U.S.  manufacturers  generally  use  between  20%  and  25%  of  this 
material.*'* 

In  the  reconstitution  process,  pieces  of  tobacco  material  undergo  treatment  that  results  in 
the  extraction  of  some  soluble  components,  including  nicotine.  The  pieces  are  then  physically 
formed  into  a  sheet  of  tobacco  material,  to  which  the  extracted  nicotine  is  re-added.  Even  if  this 


*''  Budich  K.  Notes  frbm  May  3, 1994,  meeting  with  Brown  and  Williamson.  Page  1 2. 

Federal  Trade  Commission.  'Tar,  Nicotine,  and  Carbon  Monoxide  of  tiie  Smoke  of  933  Varieties  of 
Domestic  Cigarettes."  1994.  Pages  9-10. 

*^  Chemical  and  Biological  Studies  On  New  Cigarette  Prototypes  That  Heat  Instead  of  Bum  Tobacco. 
R.J.  Reynolds  Tobacco  Co.  Winston-Salem,  NC.  1988.  Page  29.  By  increasing  the  use  of  reconstituted 
tobacco  sheet  in  the  cigarette  rod  (thereby  reducing  the  amount  of  cut  tobacco  leaf  needed)  and  using 
increasingly  more  efficient  filtration,  the  levels  of  tar  have  been  further  reduced  bv  the  industry  since  the 
1950's. 


474 


See  Browne,  note  399,  supra,  at  p.  47. 
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reconstituted  material  contains  only  the  original  nicotine,  its  recombination  with  the  tobacco 
material  may  be  viewed  as  adding  nicotine  to  the  cigarette  because  the  nicotine  had  been 
removed.  Although  denied  by  tobacco  executives,*"  it  is  publicly  reported  that  this  process 
adjusts  nicotine  levels  in  the  products,  and  that  one  manufacturer  "readily  admits  to  setting  levels 
of  nicotme . . .  for  the  tobacco  sheet."*™ 

The  agency  has  observed  that  the  primary  methods  of  producing  reconstituted  tobacco 
sheet  are  closely  monitored  and  controlled  to  preserve  the  amount  of  nicotine  in  the  tobacco 
components.   These  processes  enable  the  manufacturer  to  precisely  control  and  evenly  disperse 
nicotine  throughout  this  material,  bringing  a  high  degree  of  uniformity  and  consistency  to  the 
composition  of  a  raw  agricultural  corrunodity.  This  control  is  so  refined  that  despite  the  wide 
variability  in  the  nicotine  content  of  unprocessed  tobaccos,  reconstituted  tobacco  contains  a 
generally  uniform  concentration  of  nicotine  of  around  1%,  industry-wide.  And,  as  described 
below,  the  reconstitution  process  can  actually  be  used  to  elevate  the  level  of  available  nicotine. 

At  least  one  company,  LTR  Industries,  LeMans,  France,  which  is  involved  exclusively  in 
the  production  of  reconstituted  tobacco  sheet  for  the  cigarette  industry,  has  publicly 
acknowledged  the  extent  to  which  the  production  of  such  material  can  be  controlled  to  precisely 
affect  nicotine  and  tar  deliveries. 

According  to  an  article  appearing  in  the  February  1983  issue  of  Tobacco  Journal 
International.  LTR  claims  that  its  {xocess  can  produce  reconstituted  tobacco  sheet  to  satisfy  any 


*''  Regulation  of  Tobacco  Products  (Part  I):  Hearings  Before  the  Subcommittee  on  Health  and  the 
Environment  of  the  Committee  on  Energy  and  Commerce,  U.S.  House  ofRepresentatves,  103  Cong.  2d 
Sess.  543  (April  14, 1994)  (testimony  of  William  I.  Campbell,  President  and  CEO,  Philip  Morris  U.S.A.). 

*'^  Siseie  S.  Tobacco  scrap:  cigarene  makers  are  taking  heat  for  adjusting  nicotine  levels.  The 
Charlotte  Observer  March  6, 1994.  Page  IC. 
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manufacturer's  specifications  for  nicotine  delivery.  In  this  article,  LTR  states  that  "based  on  the 
idea  that  reconstituted  tobacco  could  be  used  as  a  nicotine  regulator,  we  have  developed  products 
with  reduced  or  fortified  nicotme."  LTR  has  also  been  identified  as  having  the  ability  to 
manipulate  nicotine  levels  in  reconstituted  tobacco  either  by  working  into  the  scrap  and  waste 
new  nicotine-rich  tobacco  of  the  "rustica  type,"  or  by  adding  purified  salts  of  nicotine  into  the 
slurry,  to  boost  the  levels  of  nicotine  in  the  finished  reconstituted  tobacco  sheet.*" 

(v)  Use  of  Wider  Tipping  Paper 

Another  means  to  compensate  for  nicotine  losses  fi-om  tar-reducing  design  options  is  the 
industry's  use  of  wider  tipping  paper  overwrap.  According  to  a  study  conducted  by  Grunberg  et 
al.,*'*  between  1967  and  1978,  the  width  of  the  overwrap  was  increased  on  1 8  brands  of  filter 
cigarettes,  even  though  there  was  smokable  tobacco  under  the  widened  overwrap.  The  Grunberg 
study  found  that  the  wider  tipping  paper  reduced  the  amount  of  tobacco  smoked  during  the  FTC 
testing  method,  because  the  FTC  method  prescribes  that  cigarettes  be  smoked  down  to  within  3 
millimeters  of  the  tipping  paper  rather  than  until  all  of  the  tobacco  is  bumed.  Thus,  use  of  wider 
tipping  paper  causes  a  decrease  in  the  FTC  yields  of  tar  and  nicotine  while  permitting  smokers  to 
obtain  a  higher  yield  of  both  tar  and  nicotine  fi-om  the  cigarette.  Like  the  use  of  ventilation 
holes,  use  of  wider  tipping  paper  constitutes  a  form  of  built-in  "elasticity"  because  it  increases 
the  amount  of  nicotine  a  smoker  can  obtain  fi-om  a  cigarette  over  the  advertised  FTC  yield. 


*"  Evolving  techniques  ofmaking  cigarettes  milder.  World  Tobacco.  April  1979.  Pages  93-101. 

^™  Grunberg  NE,  Morse  DE,  Maycock  VA,  Kozlowski  LT.  Changes  in  overwrap  and  butt  length  of 
American  filter  cigarettes.  NY  State  Journal  of  Medicine.  July  1 985.  Pages  310-31 2. 
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e.         Manipulation  of  Nicotine  in  Low- Yield  Cigarettes 

'    The  manipulation  and  control  of  nicotine  in  cigarette  design  and  manufacture  is 
particularly  apparent  when  low-yield  cigarettes  are  analyzed.  Since  the  genesis  of  the  low-tar 
cigarette,  the  industry  has  recognized  that  the  use  of  tar-reducing  modifications,  such  as  those 
described  above,  can  reduce  nicotine  delivery.  This  has  led  some  manufacturers  to  compensate 
for  the  effects  of  tar  reduction  to  ensure  an  adequate  delivery  of  nicotine  in  the  low-yield 
products.^''  As  one  article  in  a  1979  industry  publication  states,  the  current  practice  is  "to  prefer 
tobaccos  rich  in  flavour  elements,  even  though  that  may  mean  their  having  more  nicotine  and  tar 
than  is  desirable,  and  seeking  to  reduce  the  latter  without  doing  too  much  harm  to  the  former."^*" 
To  a  remarkable  degree,  the  cigarette  industry  has  accomplished  the  task  of  maintaining 
delivery  of  nicotine  while  decreasing  tar  in  low-tar  products.  In  1 988,  Jacob  et  al.**'  found  that. 


*^  The  tobacco  industry  has  repeatedly  stated  that  reductions  in  tar  yields  result  in  proportionate 
reductions  in  nicotine  yields.  See,  e.g.  Regulation  of  Tobacco  Products  (Part  1):  Hearings  Before  the 
Subcommittee  on  Health  and  the  Environment  of  the  Committee  on  Energy  and  Commerce,  U.S.  House  of 
Representatives.  103rd  Cong.,  2d  Sess.  363  (1994)  (statement  of  R.  J.  Reynolds  Tobacco  Company); 
Regulation  of  Tobacco  Products  (Part  I):  Hearings  Before  the  Subcommittee  on  Health  and  the 
Environment  of  the  Committee  on  Energy  and  Commerce,  U.S.  House  of  Representatives,  103  rd  Cong., 
2d  Sess.  378  (1994)  (statement  of  Alexander  W.  Spears,  Vice  Chairman  and  Chief  Operating  Officer, 
Lorillard  Tobacco  Company);  ATC  letter  to  the  Honorable  Henry  A.  Waxman,  note  355,  supra,  at  pp.  2- 
3  of  attachment.  The  evidence  in  this  section  demonstrates  that  nicotine  levels  in  some  cigarettes  have  not 
fallen  proportionately  with  tar  and,  in  fact,  are  subjected  to  independent  manipulation  and  control. 


4S0 


See  1979  World  Tobacco  article,  note  426,  supra,  at  page  95. 


The  manipulation  of  nicotine  levels  relative  to  tar  levels  in  European  cigarettes  was  noted  in  The  Lancet 
in  1979.  The  author  reported  that  the  tar-to-nicotine  ratio  had  declined  from  1973  to  1979  and  concluded 
that  "the  consistent  fall  in  tar  yield  relative  to  nicotine  over  a  period  of  years  suggests  an  element  of 
conscious  manipulation."  Tar:  nicotine  ratio  of  cigarettes  1973-79.  The  Lancet.  No.  8139.  August  25, 
1 979.  Pages  422-423.  [Emphasis  added.] 

*•'  See. 
Jacob  P,  Benowitz  NL,  Shulgin  AT.  Recent  studies  of  nicotine  metabolism  in  humans.  Pharmacology, 
Biochemistry,  and  Behavior  1988.  Volume  30.  Pages  249-250.  In  a  more  recent  study,  Benowitz  states 
that  cigarettes  currently  contain  8  to  9  mg  of  nicotine.  Benowitz  NL,  Henningfield  JE.  Establishing  a 
nicotine  threshold  for  addiction.  N  EnglJ  Med.  1 994;33 1 : 1 23-1 25. 
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regardless  of  the  labeled  and  advertised  FTC  nicotine  yields  and  manufacturers'  claims  of  low- 
nicotine  delivery  for  certain  brands,  all  cigarettes  contained  at  least  about  10  mg  of  nicotine  in 
the  cigarette  rod.  Consistent  with  this  finding,  a  study  by  Benowitz  and  Hall  et  al.*"  in  1983 
demonstrated  that  cigarettes  advertised  as  having  a  low-nicotine  yield  do  not  contain  less 
iticotine  than  high-yield  cigarettes.  Moreover,  the  nicotine  yield  of  cigarettes,  as  defined  by  the 
FTC  smoking  machine  tests,  correlates  inversely  with  nicotine  concentrations  in  the  tobacco.*" 
In  other  words,  cigarettes  advertised  as  low-tar  and  low-nicotine  have  higher  concentrations  of 
nicotine,  by  weight,  than  high-yield  cigarettes.  This  has  been  accomplished  by  a  combination  of 
the  methods  described  above  for  boosting  nicotine  delivery  to  compensate  for  nicotine  losses 
fix>m  the  application  of  tar-reducing  design  modifications. 

FDA's  analysis  of  marketed  cigarettes  has  disclosed  similar  results.  There  is  little 
•variation  in  nicotine  content  fi-om  one  U.S.  brand  to  another.  FDA  also  measured  the  actual 
amount  of  nicotine  contained  in  several  brands  of  cigarettes,  and  the  amount  of  nicotine  in  three 
varieties  of  the  Merit  brand  of  cigarettes:  one  regular,  one  low-tar,  and  one  ultra  low-tar.  The 
results  of  this  testing  showed  that  the  variety  labeled  and  advertised  as  the  lowest  in  nicotine 
actually  had  the  highest  nicotine  concentration,  suggesting  that  the  nicotine  content  was 


Benowitz  NL.  Dosimetric  studies  of  compensatory  cigarette  smoking.  In:  Wald  N,  Froggatt  P,  eds. 
Nicotine.  Smoking  and  The  Low  Tar  Programme.  Oxford,  England:  Oxford  University  Press;  1 989:chap 
10. 

^  Benowitz  NL,  Hall  SM,  Heming  RI,  Jacob  III  P,  Jones  RT,  Osman  A.  Smokers  of  low  yield 
cigarettes  do  not  consume  less  nicotine.  New  England  Journal  of  Medicine.  1983  ;309: 1 39-1 42. 


4(3 
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manipulated  to  compensate  for  reductions  caused  by  design  features  intended  to  reduce  tar.^*^ 

In  addition,  FDA  evaluated  the  tar  and  nicotine  data  for  domestically  marketed  cigarettes 
published  by  the  FTC  for  1 994.  These  data  demonstrate  that  the  lowest  tar  products  have  a 
markedly  higher  ratio  of  nicotine  to  tar  than  higher  tar  products.  None  of  the  1  S3  products  with 
1 4  or  more  milligrams  of  tar  (high  tar)  had  a  nicotine  to  tar  ratio  greater  than  1  to  1 2.  By 
contrast,  88  of  the  93  products  with  6  or  fewer  milligrams  of  tar  (ultra-low  tar)  had  a  nicotine  to 
tar  ratio  greater  than  1  to  12.*" 

The  increase  in  nicotine-to-tar  ratios  between  1 972  and  1 994,  see  note  485,  especially  in 
low  tar  cigarettes,  is  particularly  revealing  in  the  Hght  of  industry  research  dating  from  the  1 970's 
showing  that  the  "optimum"  nicotine-to-tar  ratio  for  acceptability  of  low  tar  cigarettes  is  higher 
than  the  "natural"  ratio.  As  described  earlier,  a  1975  Philip  Morris  study  showed  that  "the 
optimum  nicotine-to-tar  (N/T)  ratio  for  a  1  Omg  [low]  tar  cigarette  is  somewhat  higher  than 


***  According  to  FDA's  analysis,  whereas  Merit  Regular  lOO's  contained  1 .46%  nicotine.  Merit  Low 
Tar  1  OO's  contained  1 .67%  nicotine,  and  Merit  Ultra  Low  Tar  lOO's  contained  1 .99%  nicotine.  See 
Regulation  of  Tobacco  Products  (Parti):  Hearings  Before  the  Subcommittee  on  Health  and  the 
Environment  of  the  Committee  on  Energy  and  Commerce,  U.S.  House  of  Representarives,  1 03  Cong.  2d 
Sess.  121  (March  25, 1994)  (statement  of  David  A.  Kessler,  M.D.,  Commissioner  of  Food  and  Drugs, 
The  Control  and  Manipulation  of  Nicotine  in  Cigarettes,"  Chart  P).  The  Commissioner's  statement  is 
included  as  Appendix  7  to  diis  document^ 

^  Federal  Trade  Conmiission.  1994  report  of  the  tar  and  nicotine  content  of  domestic  cigarettes. 
(FDA's  analysis  included  only  those  products  tfiat  were  evaluated  by  the  Tobacco  Industry  Testing 
Laboratory.)  By  contrast,  only  2  of  the  142  marketed  cigarettes  included  in  tfie  FTC  report  for  1972  had  a 
nicotine  to  tar  ratio  greaterthan  1  to  12.  (Federal  Trade  Commission.  1972  report  of  the  tar  and  nicotine 
content  of  domestic  cigarettes.)  On  a  percentage  basis,  only  1 .4  percent  of  the  1972  products  had  a 
nicotine  to  tar  ratio  greater  tiian  1  to  12.  In  1994,  that  figure  grew  to  26.3  percent  overall,  and  rose  to  95 
percent  for  the  93  products  in  the  lowest  tar  category.  This  suggests  that  as  the  market  for  lower  yield    . 
cigarettes  has  grown  over  the  last  20  years,  the  cigarette  industry  has  altered  the'traditional  ratio  of 
nicotine  to  tar. 
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occurring  in  smoke  from  the  natural  state  of  tobacco."*"'  [Emphasis  added.]  The  Philip  Morris 
researchers  went  on  to  say  that  this  study  would  be  used  to  "attempt  to  make  a  1 0  mg  [low  tar] 
cigarette  that  will  equal  a  Marlboro  in  subjective  acceptability  and  strength."  According  to  these 
researchers,  the  naturally  occuning  nicotine-to-tar  ratio  was  0.07,  while  the  optimal  ratio  was 
about  0. 1 .  See  p.  223,  supra.*"** 

As  noted  above,  tobacco  industry  officials  have  repeatedly  stated  that  nicotine  yields  are 
not  manipulated  and  are  simply  a  fimction  of  tar  yields,  i.e.,  that  reductions  in  tar  yields  result  in 
proportionate  reductions  in  nicotine  yields.  For  example,  the  chief  operating  officer  of  Lorillard 


*"•  Low  Delivery  Cigarettes  and  Increased  Nicotine/Tar  Ratios,  A  Replication.  Approved  by  W.L. 
Dunn  and  distributed  to  H.  Wakeham.  October,  1975.  In  141  Cong.  Rec.  H8009  (daily  ed.  July  31, 
1995Xstatement  of  Rep.  Waxman).  Also  in  Hilts  PJ.  Documents  Disclose  Philip  Morris  Studied 
Nicotine's  Effect  on  Body.  New  York  Times.  June  8, 1995. 

***  According  to  an  analysis  of  FTC  nicotine  and  tar  delivery  levels  conducted  by  a  member  of 
Congress,  at  least  two  Philip  Morris  low-tar  products  show  evidence  that  the  data  on  "optimal"  nicotine-to 
tar  ratios  was  applied  by  the  company  to  make  changes  in  the  nicotine-to-tar  ratios  of  marketed  cigarettes. 
One  marketed  cigarette  underwent  an  increase  in  its  nicotine-to-tar  ratio,  beginning  in  1 978,  that  closely 
corresponds  to  the  change  from  the  "natural"  ratio  to  the  "optimum"  ratio  described  by  Philip  Morris 
researchers  in  1975.  From  1968  to  1978,  tar  and  nicotine  levels  in  regular  Benson  &  Hedges  filtered 
cigarettes  dropped  from  2 1  mg  tar  and  1.29  mg  nicotine  to  0.9  mg  tar  and  0.06  mg  nicotine.  Throughout 
this  period,  the  nicotine-to  tar  ratio  in  the  cigarettes  remained  stable,  i.e.,  tar  and  nicotine  delivery  levels 
were  falling  proportionately.  The  ratio  during  diis  period  was  0.7,  the  ratio  described  by  Philip  Morris 
researchers  as  "natural"  for  tobacco.  Then,  beginning  in  1 978,  nicotine  delivery  from  Benson  &  Hedges 
began  to  increase,  while  tar  remained  stable.  By  1 983,  the  nicotine  delivery  had  jumped  from  0.06  to  0. 1 . 
an  increase  of  over  60%.  The  result  was  an  increase  in  the  nicotine-to  tar  ratio  to  0. 1 1 ,  approximately  the 
same  level  found  by  Philip  Morris  researchers  to  be  "optimal."  Congressman  Waxman  reported  that  the 
chance  that  this  change  in  tfie  nicotine-to-tar  ratio  could  have  been  due  to  random  flucnjations  in  tar  and 
nicotine  levels  is  less  than  1  in  100,000.  The  tar-to-nicotine  ratio  for  Benson  &  Hedges  dropped  back  to 
0.07  in  1^984  and  1985.  Although  the  reasons  for  this  change  are  unknown.  Congressman  Waxman  noted 
that  the  change  could  have  been  due  to  a  decision  to  phase  out  the  product  or  to  the  use  of  technologies 
that  permit  manipulation  of  the  amount  of  nicotine  delivered  to  the  smoker  but  that  do  not  affect  the 
amount  of  nicotine  measured  by  a  smoke  machine.  Waxman  also  analyzed  Philip  Morris  product.  Merit 
Ultra  Lights.  This  product  was  introduced  in  1981  with  a  nicotine/tar  ratio  of  0.1 1,  which  corresponds  to 
the  "optimal"  ratio  found  by  Philip  Morris  researchers,  rather  than  to  the  "natural"  ratio  of  0.07.  The 
elevated  nicotine-to-tar  ratio  in  Merit  Ultra  Lights  has  remained  constant  in  the  years  since  its 
introduction.  141  Cong.  Rec.  H8009-10  (daily  ed.  July  31, 1995Xstatement  of  Rep.  Waxman).  Philip 
Morris  denied  that  the  changes  were  deliberate.  Hilts  PJ.  Philip  Morris  Denies  Charge  By  Lawmaker. 
New  York  Times.  August  2, 1995. 
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Tobacco  Co.  testified  before  Congress  in  1 994  that: 

We  do  not  set  nicotine  levels  for  particular  brands  of  cigarettes.  Nicotine  levels 

follow  the  tar  level The  correlation  coefficient  of  0.975  is  essentially  perfect 

correlation  between  tar  and  nicotine  and  shows  that  there  is  no  manipulation  of 


nicotine. 


485c 


The  significant  increase  in  the  nicotine  to  tar  ratio  forlow  delivery  products  contradicts 

these  statements  and  provides  strong  evidence  that  nicotine  ddiveries  are  independently 

manipulated.  In  fact,  an  industry  document  states  that  the  nicotine-to-tar  ratios  in  ultra  low  tar 

cigarettes  are  higher  than  would  be  expected  if  nicotme  fell  prqwrtionately  with  tar.  hi  1 978, 

Philip  Morris  surveyed  the  nicotine-to-tffl-  ratios  in  its  competitors'  ultra  low  tar  products  (5-7  mg 

tar)  and  found  that  these  ultra  low  tar  cigarettes  "seem  to  be  hi^er  in  nicotine  delivery  than  we 

would  otherwise  expect"  and  found  fiirther  that  "nicotine/tar  ratios  go  up  as  tar  goes  down": 

The  table  [of  nicotine-to-tar  ratios  for  a  range  of  low  tar  brands]  suggests  that 
Philip  Morris  brands  (asterisked)  have  lower  nicotine/tar  ratios  than  do  other 

brands  with  about  the  same  FTC  tar  delivery The  table  also  suggests  that 

nicotine/tar  ratios  go  up  as  tar  ^oes  down,  and  that  our  competitors'  brands . . . 
seem  to  be  higher  in  nicotine  delivery  than  we  would  otherwise  expect  from  our  own 
experience  with  low  delivery  cigarettes .... 

//  appears  therefore  that  the  mechanics  ofci2arette  engineering  and  the 
deliberate  decisions  of  our  competitors  are  such  as  to  suggest  high  nicotine/tar 
ratios  be  used  at  ultra  low  tar  levels.*'^  [Emphasis  added.] 

The  Philip  Morris  researchers  suggest  that  the  high  nicotine-to-tar  ratios  in  the  low  tar  products  of 

Philip  Morris'  competitors  have  been  achieved  through  certain  kinds  of  filters  and  by  "the  use  of 


*^  Regulation  of  Tobacco  Products  (Part  I):  Hearings  Before  the  Subcommittee  on  Health  and  the 
Environment  of  the  Committee  on  Energy  and  Commerce,  U.S.  House  of  Representatives,  1 03rd  Cong., 
2d  Sess.  378  (1994)  (statement  of  Alexander  W.  Spears,  Vice  Chairman  and  Chief  Operating  Officer, 
Lorillard  Tobacco  Company) 

**^  Memorandum  to  T.S.  Osdene  from  W.L.  Dunn.  Plans  and  Objectives- 1979.  December  6, 1978. 
/«  141  Cong.  Rec.  H7670  (daily  ed.  July  25, 1995). 
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high  alkaloid  blends,"*"'  Ls.,  the  use  of  tobaccos  containing  high  nicotine  levels. 

FDA  also  analyzed  other  information  supplied  by  the  FTC  that  was  derived  fi-om  the  FTC's 
database  on  nicotine  levels  in  cigarettes.  FDA's  analysis  of  the  FTC  data  demonstrates  two  veiy 
important  results.   First,  there  is  an  apparent  increase  in  the  sales-weighted  FTC  nicotine  delivery 
ratings,  for  all  cigarettes,  since  1982  (the  earliest  year  for  which  the  computer  database  is  available). 
Second,  consistent  with  the  data  on  the  increase  in  nicotine  to  tar  ratios,  when  FDA  segmented 
FTC's  sales  data  into  high-tar,  low-tar,  and  ultra  low-tar  cigarettes,  nicotine  yields  had  the  greatest 
increase  in  the  ultra  low-tar  group.**'  These  findings  are  depicted  in  the  following  charts: 


4SSe 


M. 


*^See: 
Kessler,  note  484,  supra  at  charts  Q,  R,  S,  T.  "Sales-weighted"  nicotine  deiiveiy  ratings  represent  the 
average  nicotine  yield  of  all  cigarette  brands  sold  in  a  given  year,  adjusted  (weighted)  to  reflect  the  actual 
sales  of  the  brands. 

Hoffman  D,  Hoffman  I.  On  the  Reduction  in  Cigarette  Smoke.  In:  Wald  and  Froggatt,  note  481 ,  supra  at 
pp.  200-201.  ' 
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f. 


Conclusion 


The  information  in  the  preceding  sections  demonstrates  that  cigarette  manufacturers 
manipulate  and  control  the  delivery  of  nicotine  in  marketed  products.  Cigarettes  are  designed  to 
supply  nicotine  at  consistent  levels  despite  the  wide  variations  in  the  nicotine  levels  of  the  raw 
materials,  the  immensely  complicated  combustion  chemistry,  and  the  complex  chemical  flow 
properties  of  a  modem  cigarette. 

Manufacturers  use  many  techniques  to  control  nicotine  deliveries.  The  application  of 
these  modifications  in  cigarette  design  and  their  interactive  nature  pose  complex  problems  in 
maintaining  brand  uniformity  and  consistency  regarding  nicotine  delivery.  Yet,  the  nicotine 
content  and  delivery  of  each  brand  of  cigarettes  is  remarkably  consistent  from  batch-to-batch  and 
year-to-year.  This  level  of  control  is  analogous  to  that  of  the  pharmaceutical  industry  in  the 
production  of  prescnption  drugs.  In  fact,  to  determine  how  well  nicotine  content  is  controlled  in 
cigarettes,  FDA  laboratories  compared  the  content  uniformity  of  drugs  in  tablet  or  capsule  form 
to  the  content  uniformity  of  nicotine  in  cigarettes.  The  results  showed  that  nicotine  content 
varies  from  cigarette  to  cigarette  no  more  than  the  content  of  active  ingredients  in  marketed 
pharmaceuticals.*" 

FDA's  investigation  has  also  disclosed  that  the  tobacco  industry  uses  a  number  of 
methods  to  boost  nicotine  delivery  in  low-yield  cigarettes.  The  cigarette  industry  has 
successfully  used  these  methods  to  maintain  adequate  nicotine  delivery  from  low-yield  products. 
Without  the  independent  manipulation  of  nicotine,  many  of  the  techniques  used  to  reduce  tar 


**'  FDA,  CDER,  DDA,  Report  on  Analysis  of  Packages  of  Cigarettes,  April  4, 1994.  See  Kessler,  note 
416,  supra,  at  p.  12. 
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would  also  substantially  reduce  nicotine.  Instead,  regardless  of  differences  in  labeled/advertised 
FTC  nicotine  yields  and  manufacturers'  claims  of  low-nicotine  delivery  for  certain  brands,  all 
cigarettes  contain  approximately  the  same  amoimt  of  iiicotine  in  the  rod,  and  deliver  about  1  mg 
of  nicotine,  enough  to  produce  pharmacological  effects.  See  p.  108,  supra.  Moreover,  studies  by 
FDA  and  others  have  demonstrated  that  the  lowest-yield  cigarettes  have  the  highest 
concentrations  of  nicotine,  demonstrating  that  nicotine  delivery  has  been  irKlependently 
manipulated. 

The  tobacco  industiys  control  and  manipuli^n  of  nicotine  delivery  from  cigarettes 
provides  additional  evidence  of  theindi^try's  intent  to  deliver  pharmacologically  satisfying 
levels  of  nicotine  to  smokers. 
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2.         Industry  Manipulation  and  Control  of  Nicotine  in  Smokeless  Tobacco 

Smokeless  tobacco  manufacturers  control  the  delivery  of  nicotine  from  smokeless 
tobacco  to  produce  a  line  of  smokeless  products  that  deliver  nicotine  in  graduated  amounts. 
Products  that  deliver  lower  doses  of  nicotine  are  mariceted  to  new  users  of  smokeless  tobacco. 
Smokeless  tobacco  marketing  then  encourages  them  to  "graduate"  to  products  that  deliver  higher 
doses  of  nicotine.  Smokeless  tobacco  manufacturers'  manipulation  of  nicotine  deliveries  and 
marketing  of  low-nicotine  products  to  new  users  and  high-delivery  nicotine  products  to 
experienced  users  demonstrates  their  intention  to  marlcet  products  that  facilitate  nicotine 
dependence,  a  significant  effect  on  the  structure  and  function  of  the  body.  Smokeless  tobacco 
manufacturers'  products  are  thus  intended  to  affect  the  structure  and  function  of  the  body. 

Moist  snuff  is  the  most  popular  form  of  smokeless  tobacco.  U.S.  Tobacco  Co.  ("UST"), 
which  accounts  for  85%  of  the  moist  snuff  sales  in  the  U.S.***  markets  a  line  of  moist  snuff 
products  that  includes  Skoal  Bandits,  Skoal  Long  Cut,  Original  Fine  Cut  Skoal,  and 
Copenhagen.  Skoal  Bandits  deliver  a  very  small  amount  of  absorbable  nicotine.  Skoal  Long  Cut 
and  Original  Fine  Cut  Skoal  deliver  sequentially  more  absorbable  nicotine,  while  Copenhagen 
delivers  the  highest  amount  of  absorbable  nicotine.  UST  representatives  in  fact  acknowledge 
that  the  company's  products  provide  users  with  a  range  of  nicotine  deliveries.**' 

Smokeless  tobacco  manufacturers  produce  graduated  nicotine  delivery  products  primarily 


4«S 


See  Appendix  5. 


*"  Marsee  v.  U.S.  Tobacco,  note  317,  supra.  (Remarks  of  Mr.  Finnegan,  attorney  for  U.S.  Tobacco.) 
In:  1.7  TPLR  3.202. 

See  also  deposition  of  Erik  Lindqvist,  Senior  Vice  President  for  Marketing,  U.S.  Tobacco,  in  Marsee  v. 
U.S.  Tobacco.  Transcript  of  Jury  Trial  Proceedings,  at  pp.  1 648-1 676. 
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by  manipxilating  the  pH  of  the  tobacco.**"  Smokeless  manufacturers  add  compounds  and 
manipulate  the  design  of  each  smokeless  product  to  create  a  specific  pH.  The  higher  the  pH  of  a 
product,  the  more  nicotine  is  transformed  from  the  salt  form  to  "free  nicotine."  Both  forms  of 
nicotine  are  highly  soluble  in  saliva.  However,  the  free  form  of  nicotine  is  absorbed  more 
rapidly  in  the  mouth  of  smokeless  tobacco  users  and  into  the  bloodstream  for  delivery  to  the 
brain.  Raising  the  salivary  pH  from  7.0  to  8.0  increases  the  percentage  of  free  nicotine  available 
for  absorption  from  1 0%  to  50%,  a  fivefold  increase.*" 

Various  documents  show  that  UST  understands  the  relationship  between  the  pH  of  its 
products  and  their  nicotine  deUvery.  For  example,  in  a  deposition,  USTs  Senior  Vice  President 
for  Marketing  acknowledged  tiiat  he  had  written  a  memo  in  which  he  had  recommended  a 
specific  pH  level  for  a  new  product  and  that  he  understood  that  there  wl^a  relationship  between 
pH  and  nicotine.*'^  When  asked  whether  pH  affected  nicotine  absorption,  he  agreed: 


*«  See: 
HenningfiekUE,  Radzius  A,  ConeLE).  Estimation  ofavailable  nicotine  content  ofSixsmokeless  tobacce 
products.  (Submitted  to  Tobacco  Con«ro/ November  17, 1994.) 

U.S.  Food  and  DTU^Administration?/?c7>orf  on  study  cf smokeless  tobacco  products:  pH  and  free  base 
it/cor/ne.  November  4, 1994. 

U.S.  Food  and  Drug  Administration.  National  Forensic  Chemistry  Center.  Cincinnati  Laboratory. 
National  survey  of  smokeless  tobacco  products.  December  13,1 994,  memo  from  Laura  Cioiino, 
Research  Chemist  to  Fred  Fricke,  Director. 

*"  See: 
Armitage  AK.  Some  recent  observaticms  relating  to  the  absorption  of  nicotine  from  tobacco  smokoNlnr 
Dunn  WL.  ed.  Smoking  Behavior:  Motives  and  Incentives.  Washington,  QG:  VH  Winston  &  Sons;  1973.> 
Pages  86  (figure  2)  and  87. 

Henningfield  JE,  Radzius  AC,  Cooper  TM,  Clayton  RR'  Draiking  coffite  and  carbonated  beverages. 
bkKks  absorption  of  nicotine  fix>m  nicotine  polacrilex£um.  JAMA.  LSt96;264(12):l  560. 

*"  Transcript  of  JuiyTriaLProceedingM*»"««v.  U.S.  Tobacco,  ncXt  317,  Supra,  at  pp.  1666-8. 
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Q.        Mr  Lindqyist,  is  it  your  uraierstanding  that  as  the  pH  of  the  product  is 
lowered,  that  the  rate  of  absorption  of  nicotine  by  the  user  is  also  lowered? 

A.         That  would  be  my  understanding,  yes.^^ 

The  major  smokeless  tobacco  manufacturers  in  the  United  States  each  market  products 
that  range  from  low  to  high  pH,  producing  a  corresponding  graduation  in  the  amount  of  "fi«e 
nicotine"  delivered  by  these  products.  The  products  with  the  lowest  pH  deliver  the  least  amount 
of  absorbable  nicotine,  while  those  with  the  highest  pH  deliver  a  significantly  higher  amount  of 
absorbable  nicotine.***  .  ' 

FDA  laboratories  comprdiensively  analyzed  several  marketed  snufif  products.*"  The 
following  table  demonstrates  the  characteristics  of  mariceted  smokeless  tobacco  products  related 
to  nicotine  delivery.*'* 


*"  Af.  at  p.  1668. 
See  also: 

U.S.  Tobacco  Company  documents  discuss  Ae  pH  of  various  brands,  also  suggestmg  a  knowledge  of  the 
relationship  between  pH  and  nicotine  absorption: 

Red  Seal  Menthol . .  2.  Lower  pH  than  Skoal  through  flavor  if  possible. . .  Premium  project . . 

Full  tobacco  flavor,  pH  at  the  level  of  Copenhagen  or  higher. 
U.S.  Tobacco  memo  from  Erik  Lindqvist.  (This  document  was  discussed  in  the  trial  in  Marsee  v.  U.S. 
Tobacco,  note  3 1 7,  supra.  These  quotes  were  authenticated  by  Erik  Lindqvist,  the  author,  in  his 
deposition.  Transcript  of  Jury  Trial  Proceedings,  at  pp.  1 666- 1 67 1 .) 

According  to  the  trial  transcript  of  Marsee,  UST  recognizes  that  pH  can  affect  how  much  of  the  nicotine 
is  free.  (U.S.  Tobacco  document  No.  4486792,  dated  Oct  5, 1981.  In:  1.7  TPLR  3.208,  July/August 
1986.) 

***  The  amount  of  absorbable  nicotine  is  dependent  on  the  pH  and  not  the  total  amount  of  nicotine  that 
is  in  the  product  For  this  reason,  the  total  amount  of  nkotine  in  the  products  throughout  die  product  line 
can  remain  relatively  constant  and  still  permit  graduated  nicotine  delivery. 

**  FDA  laboratories  in  St  Louis  and  Cincinnati  perfomied  these  studies.  The  resuhs  are  summarized 
in  two  separate  reports.  See  note  490,  si^ra. 

**  This  table  reflects  the  two  separate  studies  which  were  performed  by  the  two  FDA  laboratories  in 
St  Louis,  MO  and  Cincinnati,  OH.  Both  laboratories  used  the  same  analytical  procedures  for  these 
analyses. 
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pH 

%  Free  Nicotine* 

Total  Nicotine 

Content  (mg/gm)** 

MANUFACTURER/ 

PRODUCT  NAME 

St.  Louis 

Cine. 

St  Louis 

Cine. 

St  Louis 

Cine. 

U^.  Tobacco  Co. 

Skoal  Key 

~ 

8.22 

— 

61.3 

— 

12.4 

Copenhagen  Snuff 

8.14 

7.71 

56.5 

32.7 

13.2 

13.8 

Skoal  L.C.  Class. 

8.04 

7.92 

5L1 

45.5 

12.7 

13.8 

Skoal  L.C.  Wint. 

7.50 

7.57 

23.1 

26.0 

12.7 

13.9 

Skoal  L.C.  Mint. 

7.35 

7.52 

17.6 

24.0 

13.2 

13.7 

Skoal  L.C.  Spear 

7.20 

7.50 

14.0 

23.3 

12.5 

13.8 

Skoal  Or.F.C.  Wint. 

— 

7.41 

~  - 

19.7 

— 

13.6 

Skoal  L.C.  Strai. 

7.47 

7.41 

22.0 

19.5 

12.1 

13.8 

Skoal  L.C.  Cherry 

7.15 

7.38 

12.3 

18.5 

12.5 

13.6 

Skoal  Band.  Mint 

6:83 

7.06 

6.4 

9.9 

6.7 

8.8 

Skoal  Band  Wint. 

6.56 

6.72 

3.3 

4.8 

7.8 

8.2 

Happy  Days  L.C.  Mint 

~ 

6.00 

— 

0.9 

— 

13.9 

Skoal  Band.  Strai. 

~ 

5.48 

— 

0.3 

~ 

10.« 

Skoal  Band.  Class. 

5.61 

5.23 

0.39 

0.2 

10.4 

9.9 

Helme  Tobacco  eo. 

Redwood  Full  Flavor 

.    -« 

7.52: 

—  • 

24.0 

~ 

12.6 

Silver  Cr.L.C. 

— 

7.22 

~ 

13.7 

~ 

6J0 

Cooper  Wint.  L.C. 

— 

6.99 

— 

8.5 

— 

5.7 

Gold  River  L.C. 

~ 

5.77 

—" 

0.6 

— 

6.4 

C.C.  Conwood  Co. 

- 

KodiakWint. 

8.20 

8.22 

59.9 

61.0 

11.4 

11.7 

Kodiak  Choice  Wi«. 

— 

7.98 

— 

47.7 

— 

11.4 

KodiakStraight 

7.39 

7.82 

19.0 

38:4'- 

10.6 

10.4 

HawkenWint. 

5.56 

5.58 

0.35 

0.4 

4.4 

4.0 

Pfnkerton  Tobacco  Co. 

Redman  FX:.  Ex.  Wint. 

— 

7.58 

— 

12.3 

— 

— 

Renegade  J^int. 

6.81 

7.17 

5.8 

13.2 

11.8 

— 

L.C.S  long  cut 


•  Calculated  using  the  Henderson-Hasselbach  equation  for  acid-base  equilibrium.'^TKis  cakulatioB  strictly  is^ 
dependent  on  the  pH  detennination.  Any  error  in  the  pH  detenninatioirwill  affect  the  percent  free  nicoyne  calculation. 

•'  Measured  on  wet  basis. 
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This  table  demonstrates  that  each  of  the  smokeless  tobacco  companies  whose  products 
were  tested  by  the  FDA  laboratories  maricets  products  that  have  low,  medium,  and  high  pH 
values,  delivering  corresponding  low,  medium,  and  high  levels  of  free  nicotine  to  the  users  of  the 
products.*"  It  is  ^parent  from  the  data  that  providing  graduated  nicotine  deliveries  through 
manipulation  of  pH  is  an  industry-wide  practice.  Other  researchers  have  described  similar 
findings.*" 

Other  features  of  these  products  demonstrate  how  the  smokeless  tobacco  companies  use 
product  design  features  to  control  nicotine  delivery.  For  example,  USTs  Skoal  Bandits  and 
Pinkerton's  Renegades  are  packaged  in  teabag-like  pouches,  which  both  limits  the  amount  of 
snuff  that  is  placed  iilto  the  mouth  and  creates  a  barrier  that  retards  nicotine  release  frt>m  the 
product.  FDA  laboratory  analysis  shows  that  the  effect  of  the  Bandits'  pouch  is  to  delay  nicotine 
release  by  an  average  factor  of  three,  compared  to  the  same  tobacco  tested  outside  of  the  pouch, 
during  the  first  2  minutes  of  the  study.**  Thus,  users  of  Skoal  Bandits  get  less  nicotine  into 
their  mouth,  and  die  nicotine  is  released  into  their  mouths  at  a  slower  rate. 


*^  In  the  chart,  Ac  first  column  lists  die  products  marketed  by  specific  manufacturers.  For  each 
manufacturer,  the  products  are  listed  in  descending  order  of  nicotine  delivery.  The  second  and  third 
columns  list  die  pH  of  each  product  as  measured  by  two  separate  FDA  labs.  The  fourth  and  fifth  columns 
list  die  amount  of  absorbable  (free)  nicotine  in  each  product,  calculated  fi-om  the  pH  measured  at  each  of 
the  two  labs.  The  sixth  and  seventh  columns  list  the  total  nicotine  content  of  each  of  the  products  as 
measured  by  each  of  the  two  labs. 

***  See  HenningfieW,  note  490,  supra,  at  p.  2.  This  study  found  diat  Skoal  Bandits  have  a  pH  of  about 
6.9,  providing  only  7%  of  its  nicotine  in  the  free  form.  Skoal  Long  Cuts  have  a  pH  of  about  7.4-7.5, 
providing  19%-23%  free  nicotine.  Original  Fine  Cut  Skoal  has  a  pH  of  about  7.6,  providing  28%  free 
nicotine.  Copenhagen  was  found  to  be  a  potent  form  of  snuff,  with  a  pH  of  about  8.6,  producing  79% 
free  nicotine,  a  very  high  level  for  absorption.  Page  2  and  figure  1 . 

**  Department  of  Health  and  Human  Services,  FDA,  National  Forensic  Chemistiy  Center.  Relative 
Buffering  Capacity  of  Saliva  and  Moist  Snuff  and  Moist  Snuff  Nicotine  Content  Code  Date  Survey. 
Memorandum  from  Laura  A.  Ciolino  to  Elizabeth  Berbakos  and  Thomas  Layloff.  September  28, 1 994. 

277  * 


Federal  Register  /  Vol.  60.  No.  155  /  Friday.  August  11,  1995  /  Notices 


41739 


Smokeless  tobacco  products  are  also  engineered  in  such  a  way  that  users  get  a  bolus  dose 
of  nicotine  within  the  first  5  minutes  of  inserting  the  product  into  the  mouth.*°°  Alter  the  first  5 
minutes,  nicotine  is  still  released  fix)m  the  product  but  at  a  much  slower  rate.  An  FDA  study 
showed  widely  divergent  results  when  comparing  Copenhagen  and  Skoal  Bandits  under  typical 
use  conditions.***'  The  amount  of  nicotine  released  fix)m  a  usual  "pinch"  of  Copenhagen  (about 
1 .5  gm)  was  12  times  higher  than  fi^m  a  pouch  of  Bandits  (about  0.5  grams)  in  the  first  2 
minutes  of  the  experiment.  The  bolus  dose  results  in  nicotine  concentrations  in  the  bloodstream 
that  produce  a  peak  pharmacological  concentration  in  users.  These  pharmacological 
concentrations  are  then  maintained  by  the  slow  continued  release  of  nicotine  fix)m  the  products 
following  the  bolus  dose. 

Both  nicotine  release  and  pH  of  smokeless  products  are  also  affected  by  the  tobacco 
fermentation  process  used  to  make  smokeless  tobacco  products.  Tobacco  fermentation  causes  an 
increase  in  pH  with  fermentation  time.*°^  The  age  of  packaged  smokeless  products  is  thus  a 
factor  in  each  product's  pH  because  fermentation  can  continue  within  the  package  due  to  the  high 


»»  See: 
U.S.  Food  and  Drug  Administration,  Center  for  Drug  Evaluation  and  Research.  Division  of  Drug 
Analysis.  Nicotine  Studies  of  Chewing  and  Smokeless  Tobacco  Products.  Memorandum  from  Henry  D. 
Drew,  Chief,  Drug  Monitoring  Branch,  to  Elizabeth  Berbakos.  September  22, 1 994.  Table  4. 

U.S.  Food  and  Drug  Administration.  National  Forensic  Chemistry  Center.  Cincinnati  Laboratory.  Moist 
Snuff  Nicotine  Release  Studies.  September  28, 1994,  memo  from  Laura  Ciolino,  Research  Chemist  to 
Fred  Fricke,  Director.  Page  I . 

"'  Id.  September  28, 1994,  memorandum. 

^  Tso  TC.  Kirk-Othmer  Encyclopedia  of  Chemical  Technology.  John  Wiley  and  Sons;  1 970;20:5 1 0. 
This  occurs  because  organic  acids  are  k>st  through  oxidation  and  decarboxylation. 
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moisture  content  of  the  tobacco.*"^  Because  fermentation  increases  pH,  and  increasing  pH 
increases  free  nicotine,  continued  fermentation  increases  the  amount  of  nicotine  that  is  delivered 
to  smokeless  tobacco  users.  Fermentation  also  breaks  down  the  plant  tissue.  This  results  in 
nicotine  release  from  the  plant  intracellular  tissue,  causing  much  of  the  nicQtine  to  come  to  the 
surface  of  the  tobacco  leaf  *"* 

Manufacturers  also  add  humectants  to  their  products  to  increase  or  maintain  the  moisture 
content.  The  resulting  high  moisture  content  of  smokeless  products  affects  nicotine  delivery  by 
ensuring  that  tobacco  leaves  are  well  wetted,  thus  allowing  nicotine  easily  to  go  into  solution 
(i.e..  saliva). 

The  evidence  demonstrates  that  smokeless  tobacco  manufacturers  design  their  products 
to  deliver  controlled  amounts  of  nicotine  to  the  user  by  manipulating  pH,  placing  starter  products 
in  pouches,  and  using  additives  that  control  the  moisture  content  of  the  products.  Smokeless 
manufacturers  use  these  sophisticated  design  features  to  manipulate  the  pharmacological 
response  of  the  user  to  the  product.  In  doing  so,  manufacturers  intend  to  market  products  that 
affect  the  structure  or  frmction  of  the  body. 

The  marketing  practices  of  the  smokeless  tobacco  industry  further  demonstrate  the  intent 
of  manufacturers  to  factilitate  nicotine  dependence  among  smokeless  tobacco  users.  Until  the 
1970's,  smokeless  tobacco  companies  were  mariceting  only  products  with  high  nicotine  delivery. 


'^  Andersen  RA,  Fleming  PD,  Hamihon-Kemp  TR,  Hildebrand  DF.  pH  changes  in  smokeless 
tobaccos  undergoing  nitrosation  during  prolonged  storage:  effects  of  moisture,  temperature,  and  duration. 
J.  Agric.  Food.  Chem.  1 993;4 1 :968-972. 

**  This  may  explain  the  fast  nicotine  release  from  the  tobacco  products  studied  by  FDA  under  in  vitro 
conditi(His. 
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Their  maiicet  was  steadily  diminishing  because  these  products  were  not  well  tolerated  by  new 
users.  Evidence  from  the  files  of  smokeless  tobacco  companies  shows  that,  in  the  late  1960's  or 
early  1970's,  these  companies  began  to  try  to  entice  new  users  of  smokeless  tobacco,  including 
people  as  young  as  1 5  years  old.'°*  To  do  so,  they  developed  low-nicotine  products  in  teabag- 
like  pouches  to  encourage  people  to  begin  using  smokeless  tobacco.  A  UST  document  describes 
the  company's  rationale  for  developing  a  new  oral  snuff  product  under  the  code  name  "The  Lotus 
Project": 

AIM:  To  make  it  easier  for  a  new  user  to  use  tobacco  in  the  month. 

TARGET  GROUP:      New  u?ers,  mainly  cigarette  smokers  age  group  ]  5-35 

PRODUCT:  A.  Strength 

1.  Nicotine  Satisfaction 

Mild  like  Happy  Days  [a  low-nicotine  product] 
Instant  but  not  shocking 

2.  Feeling  in  the  mouth 

As  little  harshness  as  possible  on  the  gum  and  in  the 
throat 


*  *  * 


PACK: 


'A.  Size  of  Pinch 


^  See  documents  on  "Lotus  Project": 
Undated  document  entitled  "The  Lotus  Project"  From  Marsee^.  U.S.  Tobacco,  note  3 1 7,  supra.  Trial 
Exhibit  159. 

U.S.  Tobacco  Co.  Intra-company  Correspondence  from  W.W.  Watson,  President  -  United  Scandia 
International  to  Mr.  L.A.  Bantle,  President.  June  2, 1972.  From  Marsee  v.  U.S.  Tobacco,  Trial  exhibit 
158. 

Minutes  from  a  Meeting  in  Greenwich  at  Mr.  L.A.  Bantle's  Office.  July  1 8, 1972.  From  Marsee  v.  U.S. 
Tobacco,  Trial  exhibit  1 59. 
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Small  enough  for  a  new  user  to  manage . . .  This 
point  has  to  be  closely  worked  out.  takes  into 
consideration  the  desired  effect  mentioned  under 
"Strength.  '^ 

This  document  clearly  discloses  USTs  intention  to  develop  a  low-nicotine  product  suitable  for 

"new  users,"  le^,  those  not  yet  tolerant  to  the  harsh  effects  of  nicotine  on  the  gum  and  throat,  and 

not  yet  requiring  hi^  levels  of  nicotine  for  "satisfaction." 

Another  UST  document  that  discusses  the  "Lotus  Project"  and  product  development 

discloses  the  company's  intent  to  produce  products  with  varying  amounts  of  nicotine.'*''  The 

document  states: 

"ftjhere  should  be  three  products  of  three  different  tastes  and  strengths  of  nicotine   . . 

a.  High  nicotine,  strong  tobacco  flavor ... 

b.  Medium  strength  of  nicotine. . . 

c.  Low  nicotine,  sweet  product. . .  "'°* 

By  acknowledging  that  the  objective  is  to  produce  products  with  varying  strengths  of  nicotine 
and  differentiating  strength  from  taste,  the  document  demonstrates  the  company's  intent  to 
manufacture  products  with  distinct  pharmacological  effects  based  on  the  nicotine  delivery. 

A  document  that  posed  potential  questions  and  answers  related  to  USPs  introduction  of 
Skoal  Bandits  in  a  new  maricet  also  demonstrates  the  manufacturer's  intention  to  provide  nicotine 


**  Id.  Trial  Exhibit  159  (minutes  from  July  18, 1972,  meeting). 

*"  See  Watson,  note  505,  supra,  at  p.  2. 

'^  Id. 
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for  absorption  and  thereby  to  produce  "satisfaction"  in  the  user  of  the  product.**  The  document 
provides  the  following  questions  and  anwers  about  Skoal: 

3.  -  How  does  it  work  ? 

It  gives  the  satisfaction  from  tobacco  want  [sic].  //  is  real  tobacco  and  contains 
nicotine. . . 

4.  -  How  much  nicotine  does  it  contain  ?  Is  it  absorbed  ? 

The  nicotine  contents  are  more  or  less  equivalent  to  that  of  a  good  quality 
cigarette  of  average  strength.  The  nicotine  is  absorbed,  given  [sic]  satisfaction  to 
the  smoker. 

A  senior  UST  official  stated  in  another  memorandum  that  "satisfaction"  refers  to  the  "kick"  that 

users  obtain  from  tobacco  products.'"* 

Shortly  after  the  "Lotus  Project"  documents  were  written,  UST  began  to  aggressively 

market  the  low-nicotine  "starter"  products  to  new  users  of  smokeless  tobacco.  An  early 

advertisement  for  "Happy  Days,"  one  of  the  first  low-nicotine  products,  targeted  the  product  "for 

you  guys  just  starting  out."'"  The  mariceting  of  starter  products  relied  heavily  on  "sampling,"  a 

technique  in  which  companyiiqiresent^vesadistribute  free  samples onxoll^e  campuses  and 

sports  events,  and  encourage  nonusersto  use  smdcele9s>tobacca^'^  Advertisanents  then 


^  Potential  Questions  .and  Answers.  Bate-stamp  nos.  2054948-205495 1 ,  submitted  in  Marsee  v  U.S. 
Tobacco,  note  3 1 7,  supra- 

""  Marsee  v.  U.S.  Tobacco,  note  3i7,  supra.  Depositioirof  Erik  Lindqvist,  Senior  .Vice  President, 
Marketing.  Transcript  of  Jary  Trial  Proceedings,  at  p.l  662. 

'"  Connelly  GN.  In  the  search  for  a  perfect  starter  product:  manipulation  of  nicotine  in  oral  snufT . 
brands.  August  1994.  (Unpublished.) 

'"  U.S.  Tobacco  Company.  College  Representative  Manual.  Jlevised  July  31, 1985: 

Success  in  reaching  the  college  students  today  will  determine  the  continuedpopularity  and 
growth  for  our  products  in  our-  adult  market  segmetOs  tomorrow.\* 

Achieving  these  goals  will  requirtrstrongconsumersampling.^ffi»ts.-  Success  in  thisareacan 
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encouraged  established  users  to  graduate  to  higher-nicotine  products.  For  example,  an 
advertisement  for  Copenhagen,  the  highest  nicotine  product,  said  "Sooner  or  Later,  It's 
Copenhagen."'" 

In  the  1980's,  "long  cut"  smokeless  tobacco  products  were  introduced.  An  internal  UST 
memorandum,  dated  June  8, 1984,  reported  that  customers  and  distributors  of  the  Skoal  "Long 
Cut"  considered  it  a  "'perfect'  starter  product,"  in  part  due  to  its  relatively  low  "strength"  (i.e.. 
low  delivery  of  nicotine).''*  This  memorandum  also  acknowledges  the  role  of  low-nicotine 
products  in  facilitating  graduation  to  high-nicotine  brands  like  Copenhagen.  In  a  long  list  of 
positive  anecdotes  about  the  introduction  of  Long  Cut,  the  memorandum  states  that  college 
representatives  reported  that  "Long  Cut  makes  it  easier  to  become  accustomed  to  using 
Cope[enhagen]"  as  well  as  "having  sampled  a  person  with  Long  Cut,  and  then  seeing  that  person 
weeks  later  as  a  regular  Cope  consumer."'"  The  same  memorandum  reports  that  Copenhagen   . 
sales  "continue  to  rise  on  a  weekly  basis  since  the  intro  of  Long  Cut.""* 

A  chart  prepared  by  USTs  marketing  department  further  demonstrates  the  company's 
knowledge  that  consumer  use  of  its  products  follows  the  graduated  nicotine  deliveries  of  those 
products  and  shows  the  company's  desire  to  capitalize  on  a  "graduation  process"  to  enhance  sales 


only  be  achieved  with  an  aggressive,  efficient  program. . . 

'"  Connelly,  note  5 11 ,  sMpra,  at  p.  5. 

"*  U.S.  Tobacco  Company.  Intra-company  Correspondence  from  K.C.  Carlsen  to  O.M.  Biyant.  Skoal 
Z^ngCu/.  June  8, 1984.  Page  1. 

'"Matpp.2-3. 

'"  Matp.2. 
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of  its  highest  nicotine  products.'"  The  chart  is  labeled  "graduation  process"  and  shows  a 
hierarchy  of  products,  with  arrows  pointing  from  Skoal  Bandits  to  Happy  Days  and  Skoal  Long 
Cuts,  and  culminating  with  Copenhagen.  This  "graduation"  corresponds  exactly  to  the 
progression  of  nicotine  deliveries  from  the  listed  products. 

The  company's  reliance  on  the  graduation  process  is  further  evidenced  in  a  UST 
document  entitled  "E)q)anding  User  Base",  ^\dlich  depicts  a  "bullseye"  chart  that  lists  the 
company's  moist  snuff  products."*  The  chart  follows: 


'"  Marsee  v.  U.S.  Tobacco,  note  311,  supra.  PlaintWs  Exhibit  100,  "Gradu^ion  Process."  (Undated.) 

See  also  U.S.  Tobacco  Company.  Onejon-one  interview  with  Mr.  Manuel  Leitao,  Executive  Vice 
President,  U.S.  Tobacco  and  President  Tobacco  Division^  Up  to  Snuff.  Autumn  1 984:2: 

Some  people  will  remain  with  the  Bandits,  and  some  people  will  get  into  a  sort  of  graduation 
process.  The  bottom  line,  and  we  must  never  forget  the  bottom  line,  is  that  Bandits  is  a  vehicle 
that  is  going  to  expand  the  use  of  smokeless  tobacco. 
Anodier  compmy  document  sets  out  a  similar  stoategy  forentering  new  markets.  The  strategy  involved 
starting  users  on  tiie  knver  nicotine  Skoal  Bandits  with  an  eye  toward  "establishing  a  normal  graduation 
process."  U.S.  Tobacco  Compan}^  International  Divisien-Veiy  Optimistic  About  U.S.  Tobacco'sr; 
Worldwide  Expansion.-  Upio  Snuff.  March  1 S,  1988.  Page  2. 

'"  U.S.  Tobacco  Compan3r:£x;pan<//n^  User  Base.  (Undated.)  Thh  document  was  disclosed  dumg  - 
discovery  in  Marsee  v.  U.S.  Tobacco,  note  3 1 7,  supra.  The.  document  wa&^uthenticated  by  Dr.  Jack 
Henningfield  in  a  letterlo  Rep.  Henry  Waxman  (D-Ca),  in  which  Qr.  Henningfieid^states  his  awareness  of 
the  originsof  the  chart  as  "providedby  th&United States  TobaccoCompanytothe  plaintiffs  in  the 
Marsee  v.  United  States  Tobacco  Company  law  suit  in  which  I  served^is  an  expert  witness  in  1986.  This 
chart  was  provided  tome  by-theplaintifiis  attorney,  Mr.  Braly,  to  review."  Letter  from  Jack  E. 
Henningfield;  Ph.DI,  Chief,  Clinical  Phamiacology  Branch,- National  Institute  on  Drug  Abuse  to  The 
Honorable  Henry  ^.  Waxman,-Chainnan,  Subcommittee  on  Heahh  and  the  Environment,  House  of 
Representatives  (Dec.  13, 1994). 
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EXPANDING  USER  BASE 


Consumer  Promotions 

-  Selected  Regional 

-  Broader 

-  Mass 


Peer  Groupin 

-  Established 

-  Building 

Spokesmen 

-  Regional 


PROSPECTIVE 
NEW  USERS 


Sampling 

-  None 

-  Quality  1  on  1 

-  Quality  Mass 


Advertising 
Media 

-  Focused 

-  Broader  in 
Scope 

-  Mass 


Spokesmen 
to  targeted 
audience 
-  National 
Spokesmen  with 
mass  audience 
appeal 


Public  f^eiations 

-  Emphasize  tradition 
and  heritage 

-  Educational     — 


Advertising 
Expenditures 

-  Attract  through 
investment  spending 

-  Reinforce  image  among 
current  users  with 
protective  spending 


Adapted  from  a  chart  provided  by  U.S.  Tobacco  during  discovery  in 
Marsee  v.  U.S.  Tobacco 
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Outside  the  outermost  ring  of  the  chart  is  the  label  "Prospective  New  Users";  the  subsequent 
concentric  rings  are  labeled  "Bandits,"  "Long  Cut,  and  "Skoal,"  respectively,  and  a  ring  labeled 
"Cope"  (representing  Copenhagen)  is  the  bullseye  in  the  middle.   The  rings  of  the  chart  thus 
progress  from  the  lowest  delivery  nicotine  products  on  the  outside  to  the  highest  nicotine 
delivery  products  in  the  center  of  the  bullseye.  The  chart's  further  armotations  -  -  "Consumer 
Promotions,"  "Peer  Grouping,"  "Spokesmen,"  "Public  Relations,"  "Advertising  Expenditures," 
"Advertising  Media,"  and  "Sampling"  -  -  clearly  demonstrate  the  company's  intent  to  advertise, 

t 

promote,  and  provide  free  samples  of  the  lower  delivery  nicotine  products,  which  are  on  the 

lowest  level  of  the  "graduation  process,"  to  new  users.  The  highest  nicotine  products,  however, 

are  to  be  advertised  only  to  current  users  in  a  highly  focused  manner. 

Several  other  company  documents  discuss  the  graduation  process.  A  UST  document 

discussed  in  a  trial  transcript  mentions  Skoal  Bandits  and  the  company's  intent  to  use  the  product 

to  fuel  the  graduation  process: 

Skoal  Bandits,  which  is  at  the  bottom  of  the  previous  graduation  chart,  'will  continue  to 
fuel  the  new  user  base  to  assure  graduation  to  our  priority  moist  brands'^* 

Another  UST  document,  discussed  in  the  same  trial  transcript,  again  acknowledges  the 

company's  deliberate  use  of  the  graduation  process: 

. . .  sample  Skoal  Bandits  often  and  intensively  in  and  around  the  retail  account  to  create 
new  customers  and  feed  the  graduation  process.  '^ 

These  marketing  strategies  for  smokeless  tobacco  have  been  extremely  successful  in 


'"  UST  document  No.  2077832,  in  Ma«ee  v.  U.S.  Tobacco,  note  1\1.  supra   In:1.7  TPLR  3.209. 
Another  U.S.  Tobacco  document  (no.  1 023 1 86-89),  discussed  in  Marsee  mentions  introducing  a  product 
that  will  fill  the  gap  between  Bandits  and  Skoal  in  the  graduation  process.  ln:l  .7  TPLR  3.209. 

'^  UST  document  No.  2101576,  discussed  in  Marsee  v.  U.S.  Tobacco,  note  31 7,  supra  (1 .7  TPLR 
3.210). 
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recruiting  new  users.  Use  of  smokeless  tobacco  products  has  risen  substantially  since  the  1970's: 
overall,  consumption  of  moist  snuff  almost  tripled  from  1972  through  1991 ;  use  by  adolescent 
males  aged  1 8  to  1 9  increased  almost  1 ,500%  between  1 970  and  1 991 ." '  The  success  of  the 
graduation  strategy  in  getting  users  to  the  point  where  they  want  to  consume  the  high-nicotine 
products  is  demonstrated  by  the  maricet  share  of  various  products.  While  the  majority  of 
advertising  dollars  are  spent  on  the  low  and  medium  nicotine  products  like  Skoal  Long  Cuts,  the 
great  bulk  of  the  increased  sales  i&  in  Copenhagen,  the  high-nicotine  product.*^  The  consistently 
small  market  share  for  the  low-nicotine  products  shows^that  they  xrve  only  a&Asteppingstone  to> 
the  high>nicotine  products.  Consistent  with  the  graduation  strategy,  a  recentstudy  foimd  that 
older  smodceless  tobacco  usen  are  more  likely  to  purchase  ihei>rands  that  deliver  high  levels  of 
nicotine  dian  are  younger  smokeless  tobacco  users."^ 

The  evidenccjof  manipulation  of  nicotine  delivery  in  smokelessiobacoo  and  the 
deliberate  mariceting  of  higher  and  higher  nicotine-contaimng4)rodncts  shows  clearly  that 
smokeless  tobacco  numu&cturers  intenthconsumers  to  become  tolerant  to,  and  dependent^>n,^e 


«'  See: 
Centers  for  Disease  Conttel  and  Preveitfion.  Office  of  Smoking  and  Health.  Unpublished  data  from  1 970 
and  1991  Natkmal  Household  Interview  Surveys.  (Rate  of  snuff  Use  among  18-19  year-old  males  was 
0/5%  in  1 9T0  and  7i6%  in- 1 991 ).  « 

Marcus  AC,  Crane  LA,  Shoplaad  DR?  Lynn  WR.  Use  of  smokeless  tobacco  in  die  Unjted  States:  Reeent    ' 
estimates  from  the  current  population  survey.  In:  Smokeless  Tobacco  Use  in  the  United  States:  NCI 
Monographs.  1989*8:17-23. 

SullivaBvLW.  Keynote  Address,  in:  Smokeless  Tobacco 4V  Health:  An  International  Perspective:  Smoking 
and  Tobacco  Control  Monograph  2.  National  Cancer  Institute.  NIH  Pub.  No.  92-3461 .  1992. 


322 


See  Connolly,  note  S\\,  supra,  at  p.  S. 


^  Hatsukami  D,  Nelson  R,  Jensen  J.  Smokeless  tobacco:  current  status  and  future  directions.  Brit.  J. 
of  Addiction.  1991;86:559-563. 
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nicotine  in  smokeless  tobacco.  Both  tolerance  and  dependence  are  effects  on  the  structure  and 
function  of  the  body  produced  by  nicotine.  Accordingly,  smokeless  tobacco  products,  as 
designed  and  marketed  by  the  tobacco  industry,  are  intended  to  affect  the  structure  or  function  of 
the  body. 
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F.        INDUSTRY  ALTERNATIVE  TOBACCO  PRODUCTS 

\. 

1.         Industry  Development  ofNicotine  Substitutes  That  Mimic  Nicotine's  Drug 
Effects 

Tobacco  manufacturers'  intention  to  offer  tobacco  products  that  will  be  used  to  affect  the 
structure  or  function  of  the  body  is  further  demonstrated  by  the  research  programs  tobacco 
companies  have  undertaken  to  develop  "nicotine  analogues."  Nicotine  analogues  are  chemical 
substances  that  are  closely  related  to  nicotine.  Both  Philijj  Morris  and  Brown  and  Williamson 
have  had  substantial  research  programs  to  identify  nicotine  analogues  that  would  produce 
nicotine-like  effects  on  the  central  nervous  system"*  and  that  either  could  be  substituted  for 
nicotine  if  nicotine-containing  tobacco  became  regulated  or  unattractive  to  consumers,  or  that 
coxxld  be  added  to  currently  mariceted  products  to  enhance  the  effects  of  nicotine. 


***  See  the  following  documents' 
Kilburn  KD,  Underwood  JG.  BATCO  Group  Research  and  Development  Center.  Preparation  and 
Properties  of  Nicotine  Analogues.  Report  No.  RD  953-R.  November  9, 1972. 

Kilbum  KD,  Underwood  JG.  BATCO  Group  Research  and  Development  Center.  Preparation  and 
Properties  of  Nicotine  Analogues,  Part  II.  Report  No.  RD  1 048-R.  October  11 ,  1973 

Kilbum  KD.  BATCO  Group  Research  and  Development  Center.  Preparation  and  Properties  of  Nicotine 
Analogues.  Part  III.  June  20, 1979. 

BATCO  R&D.  Notes  onihe  R&D<:onference.  October  29, 1979  -  November  1  rl979.  Page  01 794- 
01808. 

Declaration  of  fomier  PhiHpWorris-scienfist  Victor  John  DeNobk,  Ph.D^executed  on  Februaiy.-2,J995;'' 
(hereafter  cited  as  DeNoble  Declaration)  (A  copy  of  the  declaratioa  is  on  file  at  FDA.) ' 

The  Council  for  Tobacco  Research  -  U.S.A.  and  the  American  Tobacco  Co.  also  funded  research  on- 
nicotine  analogues.  See,  e.g.: 

Report  of  the  Council  for  Tobacco  Research  -U.S.A.,  Inc.  1978. 

Meacham  RH,  Bowman  ER,  McKennis  H.  Additional  routes  in  the  metabolism  of  nicotine  to  3 
pyridyiacetate.  The  metabolism  of  dihydrometanicotine.  J-Biol-Chem.  1972;247(3):902-08. 
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These  programs  were  also  designed  to  identify  substances  that  shared  nicotine's  "desired" 

effects  on  the  central  nervous  system,  without  producing  nicotine's  undesirable  effects  on  the 

cardiovascular  system."'  hi  the  words  of  former  Philip  Morris  scientist  Dr.  Victor  J.  DeNoble: 

Our  goal  was  to  identify  the  effects  of  nicotine  in  the  central  nervous  system,  and 
to  establishstructural  activity  relationships  among  organically  synthesized 
analogues  of  nicotine.  The  purpose  of  this  nicotine  analogue  program  was  to 
develop  an  analogue  that  would  retain  the  physiological  effects  of  nicotine  in  the 
brain  as  well  as  the  behavioral  effects,  but  not  have  adverse  effects  on  the 
cardiovascular  system."^ 

The  tobacco  industry's  programs  to  develop  nicotine  analogues  were,  according  to 

company  documents,  prompted  by  die  industry's  recognition  that  the  market  for  tobacco  depends 

on  the  pharmacological  effects  of  nicotine  on  the  central  nervous  system.  For  example,  in  1 968, 

BATCO  researchers  reported  the  following  conclusion  at  a  research  conference: 

In  view  of  its  pre-eminent  importance,  the  pharmacology  of  nicotine  should 
continue  to  be  kept  under  review  and  attention  paid  to  the  possible  discovery  of 
other  substances  possessing  the  desired  features  of  brain  stimulation  and  stress- 
reliefwithout  direct  effects  on  the  circulatory  system    The  possibility  that 
nicotine  and  other  substances  together  may  exert  effects  larger  than  either 
separately  (synergism)  should  be  studied  and  if  necessary  the  attention  of 
Marketing  Departments  should  be  drawn  to  these  possibilities.  [Emphasis 


'"  BATCO  R&D.  BATCO  Research  Conference.  Hilton  Head,  SC.  September  24-30,  1968.  Page  3.  * 

See  also: 

U.S.  Patent  No.  5,138,062.  Osdene  TS,  Secor  HV,  Seeman  JI.  Nicotine  Analogues.  Philip  Morris  Inc. 

August  11, 1992.  C  1:57-60. 

U.S.  Patent  No.  5,01 5,74 1 .  Osdene  TS,  Secor  HV,  Seeman  Jl.  Nicotine  Analogues.  Philip  Morris  Inc. 
May  14, 1991.  C  1:56-60. 

See  DeNoble  Declaration,  note  524,  supra,  at  pp.  3-4. 

*^  Regulation  of  Tobacco  Products  (Part  2):  Hearings  Before  the  Subcommittee  on  Health  and  the 
Environment  of  the  Committee  on  Energy  and  Commerce.  U.S.  House  of  Representatives.  1 03rd  Cong.  2d 
Sess.  5  (April  28,  1994)  (testimony  of  former  Philip  Morris  scientist  Victor  J.  DeNoble). 
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added.]"' 

This  document  shows  that  BATCO  was  interested  in  using  chemicals  widi  nicotine-like  effects 

to  replace  nicotine  or  ei^uince  the  drag  effects  of  nicotine  in  cigarettes.'^*  Another  BATCO 

document  underscores  the  fact  that  the  search  for  nicotine  analogues  was  designed  to  implement 

the  industry's  belief  that  nicotine's  drag  effects  are  essential  to  sustain  the  market  for  tobacco. 

S.J.  Green,  director  of  research  at  BATCO,  in  a  p£^r  on  future  research  policy,  stated: 

While  other  factors  cannot  he  ignored  and  their  influence  is  not  completely 
understood,  it  seems  a  good  assumption  that  nicotine  plays  a  predominant  role 
fi)r  many  smokers.  So  that  a  good  part  of  the  tobacco  industry  is  concerned  with 
the  administration  of  nicotine  to  consumers.  If  this  assumption  is  correct  two 
long-range  research  projects  become  immediately  apparent.  These  are  to  find 
pharmacological  alternatives  to  nicotine  and  to  explore  alternatives  to  tobacco  as 
a  source  of  nicotine.  "^ 

Other  docimients  show  that  nicotine  analogues  were  also  believed  by  BATCO  to  be 

necessary  to  protect  against  three  potential  threats  to  the  company's  nicotine-based  market:  1 ) 

government  action  to  prohibit  the  use  of  nicotine  because  of  nicotine's  cardiovascular  toxicity,  2) 

the  development  by  other  phaitnaceutical  companies  of  alternative,  more  socially  and  medically 

acceptable  means  of  administering^nicotine;  or  3)  the  discovery  and  use  l^  pharmaceutica}  • 

companies  or  anti-tobacco  activists  of  nicotine  "antagonists,^  that  is,  substances  that  block  the 


*"  See  BATCO  Research  Conference,  note  525,  supra,  at  p.  3. 

"*  See  also  U.S.  Patent  No.  4^40,072.  Bolt  AJ,  Chard  B.  Smokable  Device.  Imperial  Group  Ltd. 

(1982).  Thts'patent  describes  an  alternative  cigarette-lBce  device  providing  an  aerosol  that  may  contain 

nicotine  or  another  psychoactive  substance: 

The  aerosol  material  may,  as  an  alternative  to  aflavourant  solution,  comprise  a  solution 
ofaflavourant  and/or  nicotine  in  triacetin  or  benzyl  bemoate.  Any  psycho-active  or 
physiologically  active  compound  such  as  ephedrine  or  a  nicotine/ephedrine  mixture  may 
be  used. 


sit 


Green  SJ.  BAT  Group  Research.  September  4, 1968.  Page  2. 
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effects  of  nicotine  on  the  central  nervous  system. 

A  BATCO  research  report  dated  November  9, 1 972,  and  entitled  "Preparation  and 

Properties  of  Nicotine  Analogues,"  provided  the  following  rationale  for  BATCO's  long-tenn 

research  program  to  develop  nicotine  analogues: 

Summary 

Should  nicotine  become  less  attractive  to  smokers,  the  future  of  the  tobacco 

industry  would  become  less  secure. 

Factors  that  could  influence  the  attractiveness  of  nicotine  are  discussed,  and  it  is 
concluded  that  substances  closely  related  to  nicotine  in  structure  (nicotine 
analogues)  could  be  important. 


Introduction 

It  has  been  suggested  that  a  considerable  proportion  of  smokers  depend  on  the 

pharmacological  action  of  nicotine  for  their  motivation  to  continue  smoking  (I,  2, 

3""). 

If  this  view  is  correct,  the  present  scale  of  the  tobacco  industry  is  largely 
dependent  on  the  intensity  and  nature  of  the  pharmacological  action  of  nicotine. 

A  commercial  threat  would  arise  if  either  an  alternative  product  became 
acceptable  or  the  effect  of  nicotine  was  changed. 

An  alternative  product  could  come  from  the  pharmaceutical  industry.  With  a 
socially  acceptable  route  for  administration,  and  with  medical  endorsement,  the 
product  could  be  successful 

The  effect  of  nicotine  could  be  inhibited  by  an  antagonist,  and  cigarettes  would 
tend  to  become  insipid.  Such  an  antagonist  could  arise  by  accident  or  design 
fi-om  the  pharmaceutical  industry.  It  might  be  used  tactically  to  advance  that 
industry's  alternative  product,  or  its  general  use  could  be  advocated  by  the  anti- 
smoking  lobby,  with  or  without  government  support. 

The  obvious  starting  point  of  a  search,  either  for  alternatives  or  antagonists  to 
nicotine,  is  the  nicotine  molecule  and  close  aruilogues  of  it.  The  present  report 


^^  The  page  of  the  report  that  contains  the  citations  for  these  footnotes  is  missing  from  the  document 
provided  by  Brown  and  Williamson  to  Congress. 
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discussed  nicotine  and  some  of  its  analogues. . ."' 

These  internal  documents  reflect  the  tobacco  industry's  awareness  that  nicotine's  drug 
effects  are  critical  to  the  continued  success  of  tobacco  in  the  marketplace.  Indeed,  they  show 
that  the  industry  views  nicotine's  drug  effects  as  so  important  that  if  nicotine's  drug  effects  were 
interfered  with  in  any  way,  tobacco  companies  would  seek  to  substitute  another  drug  for  nicotine 
to  ensure  the  continued  market  for  tobacco. 

Internal  documents  from  Philip  Morris'  nicotine  analogue  program  show  that  this 
company  also  sought  nicotine  analogues  with  pharmacological  effects  on  the  central  nervous 
system,  including  effects  associated  with  addiction. 

For  example,  an  internal  1980  company  memorandum  describes  the  rationale  for  Philip 

Morris'  research  into  nicotine  analogues.  After  asserting  that  nicotine  "is  a  powerful 

pharmacological  agent"  which  is  "cited  often  as  'the  reason  for  smoking,'"  the  memorandum 

describes  the  importance  of  discovering  compounds  related  to  nicotine: 

[OJur  ability  to  ascertain  the  structural  features  of  the  nicotine  molecule  which 
are  responsible  for  its  various  pharmacological  properties  can  lead  to  the  design 
of  compounds  with  enhanced  desirable  properties  ^central  nervous  system  effects) 
and  minimized  suspect  properties  (peripheral  nervous  system  effects).  There  are 
many  opportunities  for  acquiring  proprietary  compounds  which  can  serve  as  a 
firm  foundation  for  new  and  innovative  products  in  the  future."^ 

Between  1980  and  1984,  Dr.  DeNoble  conducted  research  for  Philip  Morris  on  nicotine 

analogues,"^  first  identifying  the  pharmacological  effects  of  nicotine  on  the  brains  and  behavior 


531 


See  Kilbum  (1972),  note  524,  supra,  at  pp.  1-2. 


'^^  Philip  Morris  Interoffice  Correspondence  from  J.L.  Charles  to  Dr.  R.  B.  Seligman.  Nicotine 
Receptor  Program-University  of  Rochester.  March  18, 1980. 

*"  The  nicotine  analogue  program  at  Philip  Morris  began  before  Dr.  DcNoble's  arrival.  See,  e.g.  Secor 
HV,  Edwards  WB.  Philip  Morris  Research  Center.  Nicotine  analogues:  synthesis  of  pyridylazetidines.  / 

293 


Federal  Register  /  Vol.  60,  No.  155  /  Friday,  August  11.  1995  /  NoUces 


41755 


of  animals''*  and  then  comparing  these  effects  to  the  i*ysiological  and  pharmacological  effects 

of  nicotine  analogues  synthesized  by  chemists  at  Philip  Morris."'  Dr.  DeNoble's  studies,  which 

were  conducted  as  part  of  the  "Behavioral  Pharmacology"  Program  at  Philip  Morris,  were 

intended  to  characterize  the  pharmacologic  effects  of  nicotine  and  then  to  identify  those 

analogues  that  affected  the  central  nervous  system  in  the  same  way  that  nicotine  affects  the 

central  nervous  system.  An  internal  Philip  Morris  document  states: 

Major  objectives  of  the  Behavioral  Pharmacology  Program  are  (1)  To  develop 
a  better  understanding  of  the  reinforcing  actions  of  nicotine  and  nicotine 


Org.  CAem.  1979;44(18):3 136. 

See  DeNoble  Declaration,  note  524,  supra,  at  p.  4. 

'"  Dunn  WL.  Philip  Morris  Inter-Office  Con^spondence  to  T.S.  Osdene.  Possible  Restructuring  of 
the  Behavioral  Research  Lab.  June  18, 1980.  Page  100019244. 

"'  See: 
DeNoble  Declaration,  note  524,  supra,  at  pp.  2-9. 

U.S.  Patent  No.  4,452,984.  Edwards  III  WB.  Optically  Active  Nicotine  Analogues  and  Process  For  Their 
Preparar/on.  Philip  Morris  Inc.  June  5, 1984. 

U.S.  Patent  No.  4,442,292.  Edwards  VO.  WB.  Optically  Active  Nicotine  Analogues  and  Process  For  Their 
?reparo//on.  Philip  Morris  Inc.  April  10, 1984. 

U.S.  Patent  No.  4,332,945.  Edwards  m  WB.  Optically  Active  Nicotine  Analogues  and  Process  For  Their 
Preparation.  Philip  Morris  Lie.  June  1, 1982. 

U.S.  Patent  No.  4,321,387.  Chavdarian  CG,  Sanders  EB.  Process  for  the  Preparation  of  Optically  Active 
Nicotine  Analogues.  Philip  Morris  Inc.  Wfarch  23, 1982. 

U.S.  Patent  No.  4,220,78 1 .  Sanders  EB,  Secor  HV,  Seeman  JI.  Process  for  Preparing  2-ALKYL 
Nicotinoids.  Philip  Morris  Inc.  September  2, 1980. 

U.S.  Patent  No.  4,1 55,909.  Sanders  EB,  Secor  HV,  Seeman  Jl.  2-ALKYL  Nicotinoids  and  Processes  For 
Their  Production.  Philip  Morris  Inc.  May  22, 1 979. 

Work  on  nicotine  analogues  continued  after  Dr.  DeNoble's  departure  from  the  company.  See  U.S.  Patent 
No.  5,138,062,  note  525,  supra.;  U.S.  Patent  No.  5,015,741,  note  525,  supra.;  VS.  Patent  No.  4,590,278. 
Edwards  III  WB.  Nicotine  Analogues.  Philip  Morris  hic.  May  20, 1986. 
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analogues.  (2)  To  gain  insight  into  the  neurobehavioral  actions  of  nicotine,  and 
(3)  To  develop  and  use  animal  behavior  techniques  to  screen  nicotine  analogues 
for  their  nicotine  eliciting  properties."'^ 

Dr.  DeNoble's  research  and  that  of  other  scientists  working  at  Philip  Morris  on  the 

pharmacologic  effects  of  nicotine  showed  that  nicotine  is  self-administered  by  rats  (Le.,  is  a 

"positive  reinforcer"),  produces  tolatmce,  causes  a  unique  "iwostration  syndrome"  when  injected 

into  the  rat  brain  that  correlates  to  nicotine's  ability  to  produce  behavioral  changes,  and  that 

nicotine  loses  its  effects  when  the  rat  is  pretreated  with  mecamylamine,  a  substanee  that  blocks 

nicotine's  effects  in  the  brain."'  These  studies^so  demonstrated  that  nicotine  has 

pharmacological  activityin  the  brain^and  that  it  has  charactwistics  of  other  addictive  substances 

that  make.it  likely  to  be  abused."'  To  evaluate  potential  nicotine  analogues,  Philip  Morris  tested 

numerous  substances.to  detennine  whether  they  duplicated  nicotine's  effects  on  the  brain  and 

whether  they  had  the  same  characteristics  associated  with  abuse  liability."'  Dr.  DeNoble  and   • 


"*  DeNoble  VJ,  Cwron  L.  Philip  Morris  Inter-OfRie  Cferrespondence  to  Dr.  T.  Osdene.  Progress 
Report:  The^Behaviorgl  Rhcamacohgy  Program.  October  1 4, 1 980. 

See  Duniirnote  534,  supra,  which  proposes  die  creation  of  die  "Beha^aora]  Pharmaeolegj^t^oject."^ 

DeNoble  Declaration,  note  Sl^supra,  at  pp.  S-9. 

DeNoble  VJ.  Philip  Morris  Inter-Office  Correspondence  to  W.L.  Duiin.Mco//ne  Program-Behavioral 
Research  Laboratory.  April  24, 1980.  Page  2~  . 

DeNoble  VJ,  Mele  PC,  Ryan  FJ.  Philip  Morris  Research  Center.  Nicotine  as  a  Positive  Reinforcer  for 
Rats:  EjBkctsoflnJusion  Dose  and  Fixed  Ratio  Size.  XinpubltshedManvacripL 

Dunn,  note  534,  supra,  at  p.  1 0001 9244. 

"•  See  DeNoble  Declaration,  note  524,  supra,  at  pp.  7-9.  See  also  FINDINGS  §  n.A.2.,  supra. 

»»  See: 
DeNoble,  note  536, n^pra. 
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other  scientists  working  at  and  for  Philip  Morris  used  nicotine  analogues  in  discrimination  tests 
in  rats,  in  prostration  studies,  and  in  self-administration  studies.**"  As  noted  in  FINDINGS  § 
I.B.3.,  supra,  discrimination  and  self-administration  studies  provide  key  evidence  of  the 
likelihood  that  a  substance  will  be  addictive  in  humans. 

Philip  Morris  documents  state  explicitly  that  the  purpose  of  the  research  on  nicotine 
analogues  was  to  find  nicotine  substitutes  that  were  behaviorally  active  and  had  the  same 
reinforcing  properties  as  nicotine;  Le,,  produced  effects  on  the  central  nervous  system  associated 
with  addiction.  A  progress  report  from  the  behavioral  pharmacology  group  identified  as  its 
major  objectives: 

Nicotine  Analogues 

Research  Objectives 

J.         Determine  if  behaviorally  active  nicotine  arwlogues  can  be  directly  substituted 

for  nicotine  in  rats  for  which  nicotine  is  functioning  as  an  intravenously  delivered 
positive  reinforcer. 

2.  Establish  nicotine  analogues  as  an  intravenously  delivered  positive  reinforcer. 

3.  Compare  the  potencies  of  nicotine  analogues  to  nicotine  in  producing  positive 
reinforcing  effects.^'" 

The  objectives  of  the  studies  conducted  by  the  behavioral  pharmacology  group  were  developed 

in  conjunction  with  senior  management  at  Philip  Morris,  and  the  study  results  were  shared  with 


DeNoble  Declaration,  note  524,  supra,  at  pp.  4-5. 

""  DeNoble  VJ,  Carron  L.  Philip  Morris  Inter-Office  Correspondence  to  W.L  Dunn.  Research 
Progress  Concerning  Discrimination  and  Prostration  Studies.  August  1 8, 1980.  Pages  1 003030001- 
1003030007. 

Carron  LM,  Levy  CJ,  Allen  A.  Philip  Morris  Inter-Office  Correspondence  to  V.J.  DeNoble. 
Discrimination  Studies.  May  7, 1980.  Pages  1003030008,  1003030009. 

"'  DeNoble  VJ,  Carron  L.  Philip  Morris  Inter-Office  Correspondence  to  W.  Dunn.  Progress  in 
Behavior  Pharmacology  Laboratory.  March  27, 1981.  Pages  1-32. 
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upper  management  as  well.^^ 

Thus,  it  is  evident  from  tobacco  manufacturers'  interest  in  develq)ing  nicotine  analogues 
with  central  nervous  system  effects  comparable  to  nicotine  that  these  manufacturers  (1)  believe 
that  the  pharmacological  effects  of  nicotine  on  the  centrahnervous  system,  and  in  particular  the 
pharmacological  effects  that  reinforce  continued  tobacco  use,  are  necessary  to  ensure  a  long- 
term  market  for  tobacco;  and  (2)  intend  to  market  products  that  affect  the  central  nervous 
systems  of  their  customers.  ^ 


"*"  See: 
DcNoble  Declaration,  note  S24,  supra,  at  pp.  4, 1 1-1 2. 

Charles  JL.  Philip  Morris  Inter-OfFiee  Correspondenceto  T.S.  Osdene.  March  1, 1983.  Page  2:  "Because 
of  die  sensitive  nature  of  Vic's  assignment,  documentation  of  much  of  his^work  has  been  restricted  to  the 
Director  and  Vice  President  level." 
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2.         Industry  Research  on  Acetaldehyde  As  a  Reinforcer 

The  behavioral  pharmacology  program  at  Philip  Morris  also  conducted  pharmacological 
and  behavioral  research  on  another  constituent  of  cigarette  smoke,  acetaldehyde.  This  research 
was  intended  to  find  a  combined  dose  of  acetaldehyde  and  nicotine  in  cigarettes  that  would 
produce  "maximal  reinforcing  effects.""'  The  reinforcing  capability  of  a  drug  is  a  measure  of 
the  dependence-producing  properties  of  a  drug.**^  In  undertaking  research  on  how  to  maximize 
the  reinforcing  effects  of  cigarettes,  Philip  Morris  demonstrated  its  understanding  of  the 
dependence-producing  nature  of  cigarettes  and  its  intention  to  manufacture  and  sell  cigarettes 
that  affect  the  structure  or  function  of  the  smoker's  body. 

Acetaldehyde,  like  nicotine,  is  present  in,  and  delivered  to  the  smoker  from,  cigarette 
smoke.'^'  At  the  time  Philip  Morris  conducted  research  on  the  reinforcing  properties  of 
acetaldehyde  in  cigarettes,  acetaldehyde  had  been  studied  as  a  potential  contributing  factor  to  the 


**'  DeNoble  VJ.  Philip  Morris  U.S.A.  Inter-oflfice  correspondence  to  J.L.  Charles.  Projecl  Number 
1610  (Behavioral  Pharmacology)  Objectives  and  Plans  - 1982-1983.  July  20,  1982.  Page  2. 

***  See: 
Balster  RL.  Drug  abuse  potential  evaluation  in  animals.  Brit.  J.  of  Addiction.  1991;86:1549-1558. 

Henningfield  JE,  Cohen  C,  Heishman  SJ.  Drug  self-administration  metiiods  in  abuse  liability  evaluation. 
Brit.  J.  of  Addiction.  \99\MA^l\-\5n. 

Griffiths  RR,  Lamb  RJ,  Ator  NA,  Roache  JD,  Brady  A'.  Relative  abuse  liability  of  triazolam: 
experimental  assessment  in  animals  and  humans.  Neuroscience  and  Biobehavioral  Reviews  1 985;9: 133- 
151. 

"'  Acetaldehyde  is  present  in  tobacco  at  1 .6  -  7.4  mg/gm  of  processed  tobacco.  It  is  contained  in 
mainstream  smoke  at  1 8-1400  mg  per  cigarette.  U.S.  Department  of  Health  and  Human  Services. 
Reducing  the  Health  Consequences  of  Smoking:  25  Years  of  Progress.  A  Report  of  US  Surgeon  General. 
U.S.  Department  of  Health  and  Human  Services,  Public  Health  Service,  Centers  for  Disease  Control  and 
Prevention,  Center  for  Chronic  Disease  Prevention  and  Health  Promotion,  Office  on  Smoking  and  Health. 
DHHS  Publication  No.  (CDC)  89-841 1, 1989. 
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rewarding  effects  of  alcohol.*^  This  information  led  Philip  Morris  to  explore  its  reinforcing 
properties  in  cigarettes. 

Researchers  in  Philip  Morris'  behavioral  pharmacology  program  first  conducted  studies 
that  ^owed  that  acetaldehyde  acts  on  the  brain  and  is  a  positive  reinforcer  vAien  present  in 
amounts  comparable  to  those  delivered  by  cigarette  smoke."'  By  this  time,  the  company  had 
already  demonstrated  that  nicotine  was  also  a  positive  reinforcer.  The  researchers  noted  that  it 
was  well-known  that  the  presence  of  two  reinforcers  together  can  modify  the  behavioral  effect  of 
either  one,  andxlecided  to  study  vsiiedier  rats  would  self-administer  nicotine  and  acetaldehyde  in 
combination.  Recognizmg  that  the  reinforcing  effects  of  nicotine  and  acetaldehyde  are 
pharmacological,  the  researchers  stated  that  their  efforts  were  intended  to  determine  whether  the 
combination  produced  a  "modification  of  the  pharmacologic  effect  of  one  compound  by  the 
other."**'  The  researchers  found  that  rats  self-administered  the  combination  of  acetaldehyde  and 


"*  See: 
Schuckit  MA;  Rayses^V.  Ethanol  ingestion:  Diiftrences  ini>lood  acetaldehyde  concentrations  in  relatives 
of  alcoholics  and  controls.  Science.  1979',203:54-35v 

Brown  ZW,  Amit  Z,  Smitfi  B.  Intraventricular  self-administration  of  acetalddiyde  and  voluntaiy 
consumption  of  ethanol  in  rats.  Behavioral  and  Neural  Biohgy.  1980',28:IS0-15S. 

^  See  DeNoble  Declaration,  note  524,  suprcK  at  p.  1 0. 

««&e. 
DeNoble  VJ.  Philip  Morris  U.S.A.  Inter-office  correspondence  to  W.L.  Dunn.  Progress^ Report  from  tfie 
Behavioral  Pharmacology  Laboratory  for  the  period  beginning  September  1 , 1 980,  to  March  30, 1 98 1 . 
August  24, 1981.  Pages  12-16. 

DeNoble  Declaration,  note  524,  supra,  at  pp.  1 0-1 1 . 

**'  DeNoble  VJ,  Mele  PC.  Philip  Morris  U.S.A.  Inter-office  correspondence  to  W.L.  Dunn.  Progress 
Report  from  tine  Behavioral  Pharmacology  Laboratory  for  the  period  beginning  March  1 ,  1981 ,  to  March 
1. 1982.  April  21, 1982.  Pages  18-19. 
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nicotine  to  a  greater  extent  than  either  compound  alone."°  This  finding  suggested  that  the 

combination  Was  a  more  potent  positive  reinforcer  than  nicotine  or  acetaldehyde  alone."' 

The  culmination  of  this  research  was  Philip  Morris'  attempt  to  establish  the  "optimum" 

ratio  of  acetaldehyde  to  nicotine  in  cigarette  smoke: 

Since  both  acetaldehyde  and  nicotine  are  reinforcing  agents  and  each  are  contained  in 
smoke  it  becomes  important  to  determine  fsicl  ratio  of  acetaldehyde  to  nicotine  which 
produce  maximal  reinforcing  effects.. . .  This  will  allow  us  to  determine  the  optimum 
ratio  of  acetaldehyde  to  nicotine  that  maintains  the  most  behavior.'"  [Emphasis  added.] 

As  this  passage  makes  clear,  Philip  Morris  viewed  the  "optimal"  ratio  of  acetaldehyde  to  nicotine 

as  the  ratio  that  would  maximize  the  positive  reinforcing  effects  of  cigarettes;  le^,  maximize 

their  potential  to  produce  dependence  in  smokers. 

The  behavioral  pharmacology  group  conducted  further  studies  suggesting  that  the  ratio  of 

acetaldehyde  to  nicotine  that  produced  the  greatest  positive  reinforcement  in  rats  was  in  the 

range  of  4: 1  ."^   While  FDA  does  not  know  whether  or  how  this  research  was  implemented  by 

Philip  Morris,  Dr.  DeNoble  was  present  at  a  meeting  at  which  Philip  Morris  officials  discussed 

the  possibility  of  producing  a  cigarette  with  this  ratio  of  acetaldehyde  to  nicotine  and  test- 


"°/c/.  at  pp.  19-21. 

"'  See  DeNoble  Declaration,  note  524,  supra,  at  p.  1 1 . 

'"  DeNoble,  note  543,  supra,  at  p.  2. 

'"  Philip  Morris  U.S.A.  Behavioral  Pharmacology  Annual  Report  -  June  1,  1983.  Philip  Morris 
Research  Center.  Richmond,  VA.  Pages  20-23.  This  work  was  still  going  on  at  the  time  the  Behavioral 
Pharmacology  program  was  terminated  at  die  Philip  Morris  Research  Center  in  Richmond,  VA. 

See  also,  DeNoble  VJ.  Philip  Morris  U.S.A.  Inter-oflfice  correspondence  to  J.L.  Charles.  Project  1610 
(Behavioral  Pharmacology)  Objectives  and  Plans.  1984.  September  6, 1983.  (Continued  research  on  the 
ratio  of  acetaldehyde  and  nicotine  with  optimum  reinforcing  effects  scheduled  for  1984.) 
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marketing  it  in  South  America.'*^ 

It  is  thus  clear  that  Philip  Morris  was  interested  in  implementing  the  research  to 
maximize  the  reinforcing  effects  of  cigarettes  by  manipulating  acetaldehyde  and  nicotine.  The 
data  on  the  reinforcing  properties  of  particular  ratios  of  acetaldehyde  and  nicotine  were  also  used 
by  researchers  at  Philip  Morris  to  predict  cigarette  sales  based  on  the  delivery  of  nicotine  and 
acetaldehyde.  The  researchers  found  that  they  could  predict  sales  of  particular  brands  with  an 
accuracy  above  80  %  by  comparing  nicotine  and  acetaldehyde  ratios.'"  This  evidence 
compellingly  demonstrates  Philip  Morris'  reliance  on,  and  intention  to  increase,  the  reinforcing 
effect  of  cigarettes  on  the  structure  or  fimction  of  the  smoker's  body. 


***  See  DeNoblc  Declaration,  note  524,  supra,  at  p.  12. 
***  Aiatp.  11. 
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3.         Industry  Development  of  Alternative  Cigarettes  That  Deliver  Nicotine 

Tobacco  companies  have  developed  a  number  of  cigarette  alternatives.  These 
alternatives  to  conventional  cigarettes  have  generally  been  created  in  response  to  perceived 
societal  pressure  to  market  safer  cigarettes.  In  developing  cigarette  alternatives,  tobacco 
companies  have  sought  to  eliminate  many  of  the  traditional  components  and  characteristics  of 
cigarettes  and  cigarette  smoke,  such  as  tar  and  carbon  monoxide.  Tobacco  companies  have 
consistently  recognized,  however,  that  cigarette  alternatives  must  deliver  adequate  amounts  of 
nicotine  to  satisfy  consumers.  As  a  result,  most  of  the  altemative  cigarette  products  developed 
by  tobacco  companies  are  simply  nicotine  delivery  systems. 

Tobacco  company  development  of  alternatives  to  cigarettes  demonstrates  the  industry's 
knowledge  that  nicotine  is  the  critical  or  "active"  ingredient  in  cigarettes,  and  that  smokers 
smoke  primarily  to  obtain  nicotine.  The  nature  of  the  alternatives  they  believe  could  be 
substituted  for  currently  marketed  tobacco  products  strongly  supports  the  inference  that 
companies  intend  currently  marketed  tobacco  products  to  serve  as  nicotine  delivery  systems. 

In  the  late  1980's,  RJR  developed  Premier,  a  "smokeless"  cigarette  that  contained  very 
little  tobacco."*  Although  designed  to  be  "smoked"  and  inhaled,  Premier  actually  worked  by 


'**  Premier  resembled  a  conventional  cigarette  in  outward  appearance  only.  It  contained  a  carbon  tip 
which  served  as  the  heat  source.  RJR  informed  FDA  that  at  least  70%  of  the  nicotine  delivered  by 
"Premier"  was  provided  from  spray-dried  tobacco.  This  nicotine  source  had  been  combined  with  glycerol 
and  adsorbed  within  alpha-alumina  spheres  contained  within  an  aluminum  cylinder  positioned  directly 
behind  the  carbon  heat  source.  The  remaining  nicotine  was  provided  from  the  cut  tobacco  leaf 
surrounding  this  cylinder  and  the  tobacco  extract-treated  paper  filter  positioned  in  front  of  the  cellulose 
acetate  filter.  Lener  with  enclosures  from  Peter  B.  Hutt,  outside  counsel  for  RJR,  to  Kevin  M.  Budich, 
FDA,  January  26, 1988. 
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heating  rather  than  burning  tobacco.'"  RJR  claimed  that  by  altering  the  composition  of 
conventional  cigarettes  and  by  eliminating  the  pyrolysis  products  produced  by  burning,  Premier 
reduced  by  about  90%  the  chemical  compounds  delivered  to  smokers  by  conventional 
cigarettes.*"  Virtually  the  only  compound  (other  than  the  paper  and  the  filter)  that  was  present 
in  Premier  in  quantities  similar  to  conventional  cigarettes  was  nicotine."' 

RJR's  willingness  to  eliminate  from  Premier  almost  every  conventional  cigarette 
component  but  nicotine  was  not  a  coincidence.  According  to  a  memorandum  of  meeting  dated 
October  23, 1987,  the  attorney  representing  RJR  told  FDA  officials  that  for  a  cigarette  substitute 
like  Premier  to  be  successful  in  the  marketplace,  it  must  contain  nicotine.'"  Observing  that 
herbal  cigarettes  had  failed  as  substitutes  due  to  the  absence  of  nicotine,  the  attorney  said  that 
RJR  would  never  elimmate  nicotine  from  Premier  because  "without  nicotine,  you  don't  have  a 
cigarette."**' 

RJR  documents  also  show  that  the  purpose  of  including  nicotine  in  Premier  was  to 
deliver  nicotine  to  the  smoker's  blood  and  brain.  Studies  conducted  by  RJR  to  determine 


557 


See  R.J.  Reynolds,  note  300,  supra.  Premier  was  withdrawn  from  the  market  shortly  after  its 
introduction. 


55t 


Id.  at  p.  8. 


Department  of  Health  and  Human  Services.  RJR's  "Smokeless"  Cigarette.  October  23, 1 987, 
memorandum  of  meeting  between  Peter  B.  Hutt,  representing  RJR  Nabisco  Inc.,  and  FDA  representatives 
(Daniel  L.  Michels,  Sammie  R.  Young,  Rudolf  Apodaca,  and  Kevin  M.  Budich). 

'**  See  R.J.  Reynolds,  note  300,  supra,  at  pp.  1-10.  In  the  mainstream  smoke  produced  by  Premier,  the 
only  components  that  were  similar  in  quantity  to  conventional  cigarettes  were  nicotine  and  carbon 
dioxide. 

**"    5ee  Memorandum  of  Meeting,  notes  5  8, 5upra. 

*"   Id. 
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whether  Premier  would  be  an  acceptable  cigarette  substitute  show  unequivocally  that  RJR  was 
interested  in  Premier's  ability  to  deliver  specific  blood  levels  of  nicotine  to  the  smoker. 
Delivery  of  nicotirte  to  the  smoker's  blood  is  relevant  only  if  the  company  was  interested  in 
producing  physiological  effects  in  the  smoker's  body.  The  company  itself  reported,  in  a  book 
published  at  the  time  of  Premier's  introduction,  that  it  wanted  to  assess  whether  differences  in 
composition  and  function  between  Premier  and  conventional  cigarettes  might  alter  nicotine 
delivery  to  the  smoker's  blood  and  body.**^  To  assure  itself  that  the  absorption  of  nicotine  into 
the  smoker's  body  from  Premier  and  conventional  cigarettes  was  similar,  RJR  conducted  plasma 
studies  on  rats  and  humans  comparing  the  levels  of  nicotine  in  smokers'  blood  produced  by 
smoking  conventional  cigarettes  with  the  levels  of  nicotine  jwoduced  by  smoking  Premier."^ 

RJR  found  the  absorption  and  elimination  of  nicotine  from  Premier  to  be  comparable  to 
conventional  cigarettes.***  Because,  however.  Premier  contained  somewhat  less  nicotine  than  the 
reference  cigarette  tested,  the  blood  levels  of  nicotine  found  in  smokers  of  Premier  were 
somewhat  lower  than  those  from  the  reference  cigarette.  The  blood-level  studies  conducted  by 


562 


See  R.J.  Reynolds,  note  300,  supra,  at  p.  460. 


'*^  During  its  investigation  FDA  asked  R.J.  Reynolds  about  the  company's  use  of  human  body  fluid 
testing  to  measure  nicotine  levels  in  smokers.  Counsel  to  R.J.  Reynolds  informed  FDA  that  it  "should 
come  as  no  surprise  to  the  Agency  tiiat  RJRT  [R.J.  Reynolds  Tobacco  Company]  did  some  body  fluids 
testiifg  and  used  the  services  of  Bellomy  Research,  Inc.  to  solicit  participants."  Letter  to  E.  Biumberg, 
FDA,  from  R.  Cooper,  Williams  &  Connolly,  on  behalf  of  R.  J.  Reynolds.  November  18, 1994.  Page  2. 
h  appears  tfiat  R.J.  Reynolds  has  ccHiducted  such  testing  not  only  in  conjunction  with  the  development  of 
Premier,  but  in  other  circumstances  "in  which  a  developmental  product  incorporated  new  technology,  and 
the  testing  was  conducted  in  order  to  understand ...  for  example,  whedier  nicotine  is  absorbed  or 
metabolized  differently  by  smokers  smoking  the  new  technology  product  when  compared  to  other 
cigarettes  ..."Id. 

'**    See  R.J.  Reynolds,  note  300,  supra,  at  pp.  496-497.  See  also  p.  xii: 

...  in  the  short-term  measurements  of  nicotine  pharmacokinetics,  the  [Peer  Review]  Committee 
agreed  with  the  conclusion  that  there  was  no  significant  difference  in  this  response  in  individuals 
smoking  either  the  reference  or  the  new  cigarette. 
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RJR  demonstrated  that  smokers  compensated  for  the  lower  levels  of  nicotine  in  Premier.  The 
researchers  stated  that  subjects  smoked  Premier  more  intensely,  speculating  that  they  inhaled  a 
greater  volume  of  the  smoke  from  Premier.**'  Thus,  while  Premier  contained  about  52%  of  the 
nicotine  of  the  reference  cigarette,  after  39  days  of  anoking  Premier  the  volunteers  were 
absorbing  69%  of  the  nicotine  they  had  absorbed  from  the  reference  cigarette.***  RJR  has 
patented  other  cigarette  alternatives  whose  basic  frmction  is  also  to  deliver  nicotine.**^ 

More  recently,  RJR  detailed  plans  to  unveil  a  low-smoke  cigarette.  Eclipse,  in  1995.  It 
has  a  charcoal  heat  source  for  the  tip.  Behind  the  charcoal  tip,  there  are  processed  tobacco  parts 
containing  more  than  50%  glycerine,  which  vaporizes  at  temperatures  below  those  that  bum 
tobacco.  Behind  the  processed  tobacco,  there  is  blended  tobacco.  The  charcoal  heats  the 
processed  tobacco  and  glycerine,  which  creates  smoke-like  vapor.  The  glycerine  vapor  then 
passes  through  the  blended  tobacco,  picking  up  flavor  and  nicotine  before  passing  through  a 
standard  cellulose  filter,  and  into  the  smoker's  mouth.  According  to  RJR,  Eclipse  vapor  contains 
about  85%  water,  glycerol,  and  nicotine  (versus  25%  in  standard  cigarette  smoke)  and  about 
1 5%  tars  and  related  particles  (versus  75%  in  standard  smoke).*** 

Other  tobacco  companies  have  also  developed  cigarette  alternatives  similar  to  Premier  in 
design  and  intent.  In  the  1960's,  Charles  Ellis  of  BATCO  developed  "Ariel."  Like  Premier, 


*"  Mat  p.  482. 

*"  Id.  at  pp.  479. 482-483, 490-492. 


*'  U.S.  Patent  No.  5,285,798.  Banerjee  et  al.  Tobacco  smoking  article  with  electrochemical  heat 
source.  R.J.  Reynolds  Tobacco  Company.  February  15. 1994.  (Alternative  cigarette  that  is  designed  to 
generate  enough  heat,  without  burning,  to  volatilize  and  deliver  to  die  smoker  only  the  nicotine  and  flavor 
materials  in  the  tobacco). 


Mt 


Hihs  P.  Little  smoke,  little  tar,  but  still  lots  of  nicotine.  New  York  Times.  November  27, 1 994;A  1 . 
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Ariel  eliminated  most  of  the  compounds  delivered  by  conventional  cigarettes,  but  ensured 
delivery  of  a  sufficiem  amount  of  nicotine  to  satisfy  smokers'  need  for  nicotine.  Ariel  was  an 
alternative  smoking  device  that  contained  a  capsule  of  nicotine-enriched  tobacco.  The  nicotine- 
enriched  tobacco  was  heated  by  burning  tobacco  surrounding  the  capsule.***  The  nicotine  was 
supposed  to  be  released  into  an  aerosol  and  inhaled  by  the  smoker.  The  patents  for  this  device 
make  clear  that  its  purpose  was  to  provide  an  alternative  to  conventional  cigarettes  that  would 
provide  the  same  "satisfaction"  as  a  traditional  cigarette.  The  principal  (indeed,  almost  the  only) 
ingredient  it  was  designed  to  deliver  to  achieve  this  goal  was  nicotine: 

This  invention  relates  to  an  improved  smoking  device  whereby  an  improved 
smoke  stream  of  a  controlled  character  is  delivered  to  the  smoker. 

A  further  object  is  the  provision  of  an  improved  smoking  device  of  the  above 
■  character  which  simulates  a  conventional  or  traditional  smoking  device,  such  as 
a  cigarette,  in  appearance  and  in  social  habit  attributes,  and  which  affords  the 
same  benefits,  pleasure  and  satisfaction  without  the  attendant  disadvantages. 

Our  invention  contemplates  the  provision  of  an  improved  smoking  device  having 
the  appearance  of  a  traditional  smoking  device  and  embodying  a  composition 
which  releases  nicotine  vapor  and  potentially  aerosol  forming  materials, 
including  water  vapor,  when  subjected  to  an  elevated  temperature . . ."° 

A  subsequent  patent  for  a  modification  of  this  device  stated  that: 

the  invention  thus  seeks  primarily  to  furnish  a  smoking;  device  which  will  yield  nicotine  in 
an  acceptable  form,  both  psychologically  and  physiologically,  but  without  the  necessity 
for  taking  into  the  system  so  much  of  the  products  of  combustion  as  is  usual  when 


sa 


See: 


U.S.  Patent  No.  3,258,015.  Ellis  CD.  Dean  C,  Schachner  H,  Williamson  D.  Smoking  Device.  Battelle 
Memorial  Institute.  June  28, 1966. 

U.S.  Patent  No.  3,356,094.  Ellis  CD,  Dean  C,  Hughes  IW.  Smoking  Devices.  Battelle  Memorial  Institute. 
Decembers,  1967. 


570 


See  U.S.  Patent  No.  3,258,01 5.  note  569,  supra. 
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smoking  a  conventional  cigarette ..  .^^' \Emphasis  added.] 
At  a  1968  conference  of  BATCO  researchers,  the  conferees  succinctly  described  Ariel  as  a 
"deviceQ  for  the  controlled  administration  of  nicotine."'" 

Other  documents  reveal  that  tobacco  companies  have  consistently  recognized  that 
alternative  tobacco  products  must  contain  sufficient  amounts  of  nicotine  to  satisfy  users.*"  For 
example,  the  minutes  of  a  BATCO  Group  R&D  Conference  held  in  1969  disclose  that  the 
conferees  agreed  that  non-tobacco  cigarettes  could  not  succeed  in  the  marketplace  without  the 
addition  of  nicotine: 


"'  &eU.S.  Patent  No.  3,356,094,  note  569,  supra. 

'"  BATCO  Research  Conference.  Hilton  Head  Island,  SC.  September  24-30, 1%8.  Page  3. 

^^  See  the  following  documents: 
BATCO  Group  Research  Conference.  St.  Adele,  Quebec.  November  9-13, 1970. 

S.J.  Green.  Appendix  I.  Smoking  and  Health:  Some  Recent  Findings.  Memo  to  D.S.F.  Hobson.  March  2, 
1967.  Page  2: 

A  non-tobacco  smoking  material  has  been  made  from  cellulose  and  nicotine . . . 

Proceedings  of  the  BA  TCO  Smoking  Behaviour  -  Marketing  Conference  July  9-1 2, 1 984. 

Ayres  CI.  Notes  from  the  J  984  GR&DC  Nicotine  Conference.  Conference  Outline.  July  9-12, 1984. 

U.  S.  Patent  No.  5,050,62 1 .  Creighton  DE,  Grieg  CC.  Smoking  Articles.  BATCO.  September  24, 1 99 1 . 
Abstract:  There  is  provided  a  smoking  article  comprising  a  heating  unit  aerosol  generation 
section  inflow  communication  at  a  first  end  thereof  with  the  heating  unit,  nicotine  source  inflow 
communication  at  a  first  end  thereof  with  said  heating  unit,  a  mixing  space  with  which  said 
aerosol  generation  section  and  nicotine  source  means  are  inflow  communication  at  or  via 
respective  second  ends  thereof  and  a  velocity  accelerating  orifice  inflow  communication  with 
the  mixing  space.  [Emphasis  added.] 

In  a  document  submitted  to  the  Food  and  Drug  Administration  in  1985  pursuant  to  an  FDA  examination 
of  tiieir  product.  Advance  Tobacco  Products,  Inc.,  offered  the  following  description  of  their  smokeless 
cigarette: 

[It]  has  the  appearance  and  feel  and  provides  a  sensation  similar  to  a  conventional 
cigarette,  but  []  delivers  nicotine  satisfaction  to  the  user  by  inhalation  of  nicotine  vapor 
in  a  manner  not  requiring  the  combustion  of  tobacco. 
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There  M>as  a  general  discussion  on  non-tobacco  materials  and,  largely  due  to  the 
difficulties  foreseen  with  the  addition  of  nicotine,  the  Conference  did  not  envisage 
at  present  the  likely  success  of  a  totally  non-tobacco  cigarette."^ 

The  conferees  went  on  to  express  their  view  that,  if  non-tobacco  ingredients  were  used  as  part  of 

the  tobacco  blend  in  cigarettes,  cigarette  manufecturers  would  have  to  compensate  for  the 

absence  of  nicotine  in  the  nonrtobacco  materials  by  using  high-nicotine  tobaccos: 

However,  it  now  seems  quite  likely  that  non-tobacco  materials  mil-be  successfully 
incorporated  into  cigarettes  as  blend  constituents,  particularly  in  health 
orientated  products.  A  large  usage  of  non-tobacco  materials  would  be  likely  to 
increase  the  demand  for  high-nicotine  tobaccos."^ 

A  1 970  BATCO  R&D  Conference  included  a  particularly  telling  illustration  of  the 

tobacco  industry's  recognition  of  the  central  importance  of  nicotine  in  cigarette  alternatives.  The 

minutes  of  that  conference  contain  the  following  finding,  agreed  to  by  the  conference  attendees: 

It  was  agreed  that,  if  and  when  total  cigarette  consumption  declined,  great 
opportunities  for  supplying  the  demands  of  other  socially  acceptable  habits  could 
follow.  Discussion  followed  on  those  opportunities  which  might  arise.  Amongst 
those  discussed  were  a)  chewing  products,  and  b)  wet  snuff  \boih  of  which  are 
smokeless  tobacco  products].  //  was  felt  that  this  whole  area,  much  of  which  is 
already  in  the  tobacco  industry,  should  be  examined  more  thoroughly.  Particular 
attention  should  be  eiven  to  buccal  administration  of  nicotine  and  other 
physiologically  active  in^edients.  At  the  same  time,  it  was  re-affirmed  that  we 
would  not  contemplate  the  incorporation  of  nicotine  in  edible  products."^ 
[Emphasis  added.] 


"*  BATCO  Research  Conference.  Kronberg,  Germany.  June  6, 1969.  Page  8.  Brown  and  Williamson 
representatives  attended. 


375 


Id. 


See  also,  BATCO,  note  573,  supra,  at  p.  4.  A  similar  expression  of  the  need  to  increase  the  nicotine 
content  of  the  tobacco  blend  where  tobacco  substitutes  wi^out  nicotine  are  used  as  part  of  the  blend  is 
contained  in  the  minutes  of  a  1 970  BATCO  research  conference: 

The  addition  of  nicotine  to  SM  [a  tobacco  substitute]  was  considered,  and  it  was 
recommended  that  nicotine  per  se.  should  not  be  used  inside  any  tohaccn  factory 
However,  high  nicotine  content  tobacco  extract  might  be  added. 

"*  Id  BATCO  Group  Research  Conference  at  p.  3. 
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In  1984,  BATCO  maHceters  and  "product  {^plication  thinkers"  convened  to  discuss 

innovative  i»oduct  ideas  and  were  still  convinced  that  if  the  tobacco  industiy  lost  a  significant 

number  of  smokers,  the  industiy  should  move  to  administration  of  nicotine  throu^  moist  snuff. 

According  to  the  conferees,  the  objective  of  shifting  to  moist  snuff  would  be: 

To  capitalise  on  the  potential  downtrend  of  the  smoking  habit  as  the  only  means 
to  achieve  nicotine  satisfaction  by  participating  in  a  parallel  product  market  free 
ofsocial/health  concerns  and  with  attractive  profitability."^  [Empha^addtd.] 

As  these  passages  make  clear,  tobacco  manufacturers  understand  that  what  both  cigarettes  and 

smokeless  tobacco  products  have  in  conmion  is  the  ability  to  administer  nicotine  to  consumers, 

and  that  the  purpose  of  the  nicotine  is  to  produce  physiological  effects  on  the  consumer.  If 

nicotine-containing  cigarettes  were  to  become  socially  unacceptable,  it  was  the  tobacco 

industiys  intention  to  find  another  method  of  supplying  nicotine  to  consumers. 

Smokeless  tobacco  manufacturers,  like  cigarette  manufacturers,  understand  that  tobacco 

substitutes  must  include  nicotine.  Unlike  BATCO,  however,  the  major  smokeless  tobacco 

manufacturer,  UST,  has  considered  adding  nicotine  to  food  to  create  a  nicotine  delivery  system 

that  would  function  as  an  alternative  to  smokeless  tobacco.  At  a  meeting  of  UST  executives, 

researchers,  and  marketers  held  in  1968  to  discuss  future  directions  for  the  company,  the  director 

of  research  proposed  that  the  company  develop  a  "swallowable  chew:  a  confection  with  nicotine 

(artificial  snuff).""'  Later  in  the  same  document,  he  made  clear  that  the  purpose  of  adding 

nicotine  to  artificial  snuff  would  be  to  "satisfy"  snuff  users;"*  Le.,  to  satisfy  their  need  for 


'"  BATCO.  Structured  Creativity  Conference.  Southampton,  England.  June  25-28, 1984.  List  C. 

'^  Minutes  of  Snuff  and  Chewing  Tobacco  Research  -  Manufacturing  -  Marketing  Meeting.  New 
York  Hilton.  January  22-23, 1968.  Page  5. 
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Id.  at  p.  10. 
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mcotme. 

Thus,  company  dociiments  related  to  the  development  of  alternatives  to  cigarettes  and 
smokeless  tobacco  establish  tobacco  manufacturers'  knowledge  that  nicotine  is  the  critical  or 
"active"  ingredient  in  cigarettes  and  smokeless  tobacco,  and  that  consumers  use  these  products 
primarily  for  nicotine.  Moreover,  the  fact  that  currently  marketed  and  alternative  products  are 
studied  for  their  ability  to  deliver  nicotine  to  the  bloodstream  shows  that  the  companies  know 
that  consumers  use  currently  marketed  tobacco  products  for  the  effects  of  nicotine  on  the 
structure  and  function  of  their  bodies,  rather  than  for  taste  or  flavor.  The  fact  that  the  tobacco 
industry  considers  nicotine  delivery  systems  to  be  functional  equivalents  to  tobacco 
demonstrates  that  tobacco  companies  intend  their  currently  marketed  tobacco  products  to  deliver 
nicotine  to  consumers  to  affect  the  structure  or  function  of  their  bodies. 
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G.        INDUSTRY  KNOWLEDGE  THAT  NICOTINE'S  SENSORY  EFFECTS 
ARE  SECONDARY  TO  ITS  PHARMACOLOGICAL  EFFECTS 

Despite  the  tobacco  industry's  public  assertions  that  nicotine  is  in  cigarettes  only  to 
provide  flavor,  taste,  or  mouth  feel  (immediate  sensory  effects)  to  the  smoker,'**  the  evidence 
shows  that  tobacco  companies  view  nicotine's  primaiy  role  as  providing  the'  smoker  with  the 
pharmacological  effects  that  smokers  seek  fix>m  tobacco. 

As  described  earlier,  the  tobacco  industry  knows  that  the  primary  significance  of  nicotine 
in  tobacco  is  to  provide  pharmacological  effects,  both  acute  (mood  regulation,  weight  control) 
and  long-term  (reinforcing  effects  that  create  a  continuing  physiological  need  for  nicotine). 
While  nicotine  in  tobacco  has  both  systemic  pharmacological  effects  and  acute  sensory  effects  in 
the  mouth,  nose,  and  throat,'*'  the  evidence  in  the  preceding  sections  and  other  industry 
docimients  demonstrates  that  the  acute  sensory  effects  of  nicotine  are  secondary  in  importance  to 


»»  See: 
Regulation  of  Tobacco  Products  (Part  1):  Hearings  Before  the  Subcommittee  on  Health  and  the 
Environment  of  the  Committee  on  Energy  and  Commerce,  U.S.  House  of  Representatives,  103  Cong.  2d 
Sess.  763  (April  14,- 1994).  (testimony  of  TF  Riehl,  Vice  President  for  Research  &  Development,  Brown 
and  Williamson  Tobacco  Corp.): 

We  blend  for  taste,  not  nicotine. 

Id.  103  Cong.  2d  Sess.  590  (statement  of  Thomas  E.  Sandefur,  Jr.,  CEO  Brown  and  Williamson  Tobacco 
Corp.): 

Without  nicotine,  cigarettes  simply  would  not  taste  like  cigarettes. 

Statement  of  Brennan  Dawson,  Vice  President,  Tobacco  Institute.  Face  the  Nation.  March  27, 1994. 
Page  7: 

Nicotine  is  essential.  It  has  a  taste.  It  has  what's  called  a  mouth  feel. 

"'  See,  e.g..  Proceedings  of  the  BATCO  Smoking  Behaviour-Marketing  Conference,  Session  HI. 
Montreal,  Canada.  July  9-12, 1984.  Pages  BW-W2-02709,  BW-W2-02698.  Breaks  down  smoke 
sensations  into  (1 )  mouth  sensations,  including  mouth  feel,  texture  and  taste;  (2)  sensations  on  inhalation, 
including  throat  feel,  irritation,  and  impact;  and  (3)  wholebody  pharmacological  and  psychological 
effects. 
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the  pharmacological  effects  of  nicotine  that  underlie  consumer  satisfaction.  For  example,  a  1 972 

I- 
Philip  Morris  document  from  a  Council  for  Tobacco  Research  conference  addressing  the  issue  of 

why  people  smoke  makes  clear  that: 

The  primary  incentive  to  cigarette  smoking  is  the  immediate  salutary  effect  of 
inhaled  smoke  upon  hodv  function  ..The  Dhvsinln^icgl  effect  serve.^  ok  thp 
primary  incentive:  all  otht>r  incentives  are  secondary  ^^^  [Emphasis  added.] 

A  nicotine  monograph  prepared  for  the  Tobacco  Advisory  Council  in  the  United  Kingdom  also 

makes  clear  that  smoking  satisfaction  is  dependent  on  the  inhalation  of  nicotine. 

Whilst  smoking  fulfils  [sic]  a  psychological  need  in  certain  individuals  it  is  only 
the  inhaling  cigarette  smoker  who  is  likely  to  gain  psychopharmacological 
satisfaction  from  nicotine  and  become  dependent  on  it.'" 

Many  industry  documents  reveal  that  the  industry  draws  a  clear  distinction  between 

nicotine's  pharmacological  effects  and  any  effects  it  has  on  flavor.  A  1 984  letter  from  a  BATCO 

Group  R&D  researcher  to  a  Brown  and  Williamson  executive  drew  the  distinction  between 

nicotine's  pharmacological  effects  and  the  sensory  properties  of  cigarette  smoke,  underscoring 

the  distinction  by  pointing  out  that  people  inhale  cigarette  smoke  (an  act  that  occurs  ^gr  any 

sensory  effects  of  cigarette  smoke  are  felt  in  the  nose,  mouth,  and  throat)  in  order  to  obtain 

nicotine's  pharmacological  effects  on  the  brain: 

It  is  well  known  that  nicotine  can  be  removed  from  smoke  by  the  lung  and 
transmitted  to  the  brain  within  seconds  of  smoke  inhalation.  Since  it  is  the  major 
or  sole  pharmacologically  active  agent  in  smoke,  it  must  be  presumed  that  this  is 

its  preferred  method  of  absorption  and  thus  why  people  inhale  smoke. TTie 

organoleptic  [sensory]  properties  of  smoke  are  more  complex  since  they  involve 


^-  Dunn  WL.  Philip  Morris  Research  Center.  Motives  and  Incentives  in  Cigarette  Smoking  Philip 
Morris  Research  Center.  Richmond,  VA.  1 972.  Pages  3-4. 

Cohen  AJ,  Roe  FJC.  Monograph  on  the  Pharmacology  and  Toxicology  of  Nicotine  and  its  Role  in 
Tobacco  Smoking.  Tobacco  Advisory  Council.  U.K.  July  1979.  Page  38. 
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the  stimulation  of  a  variety  of  areas  in  the  mouth,  nose  and  throat.^'' 

At  the  1983  BATCO  Research  Conference  in  Rio  de  Janeiro,  the  industry  discussed  its 

understanding  that  nicotine  "satisfaction"  comes  from  inhalation  and  absorption  of  nicotine  into 

the  bloodstream  rather  than  from  its  flavor.  There  was  discussion  of  possible  cigarette 

modifications  to  reduce  inhalation  of  toxic  smoke  components  and  thus  reduce  smoker  health 

risk.  Smoker  risk  could  be  reduced  (1 )  by  modifying  the  cigarette  to  reduce  retention  of  smoke 

in  the  lung,  or  (2)  by  increasing  smoke  irritation  to  reduce  depth  of  inhalation  and  thus  resulting 

absorption.  The  conferees  were  reminded,  however,  that  such  modifications,  to  the  extent  that 

they  result  in  decreased  nicotine  absorption  and  resulting  pharmacological  effects,  may  threaten 

smoker  "satisfaction."  They  were  told  that  it  was  therefore  essential  to  pay  attention  to  the 

amount  of  nicotine  that  was  inhaled,  to  determine  whether  absorption  was  adequate  with  less 

deep  inhalation: 

The  basic  assumption  is  that  nicotine,  which  is  almost  certainly  the  key  smoke 
component  for  satisfaction,  is  fully  released  to  the  body  system  before  exhalation 
takes  place.  It  is  essential,  therefore  to  attempt  to  quantify  the  change  in 
chemical  composition  between  inhaled  and  exhaled  smoke  under  different 
conditions  of  smoking,  ie.,  shallow,  medium  and  deep  inhalation.  The  absorption 
of  nicotine  via  the  nasal  cavity  should  also  be  investigated.^'^ 

Other  BATCO  documents  also  show  that  the  industiy  treats  nicotine's  pharmacological 


'**  Ayres  CI.  BATCO  letter  to  E.E.  Kohnhorst,  Brown  and  Williamson,  transmitting  partial  summary 
of  issues  presented  at  Montebello  Research  Conference  in  1982.  Page  BW-W2-03 949.  (Summary 
prepared  in  1984.) 

See  also  a  BATCO  report  in  which  it  was  hypothesized  that  "increased  smoker  resjjonse  is  associated 
with  nicotine  reaching  the  brain  more  quickly."  Backhurst  JD.  BATCO  R&D.  Further  Work  on 
"Extractable  Nicotine  "  Report  No.  RD  437-R.  Southampton,  England.  September  30, 1966.  Page  1. 

***  BATCO  Research  Conference.  Brazil.  July  1983.  Page  7. 
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effects  as  distinct  from  the  flavor  characteristics  of  tobacco.'**  As  described  in  FINDINGS 

§  n.C.l.,  supra.  "Project  Wheat"  was  an  industiy  study  intended  to  aid  BATCO  in  developing 

cigarettes  with  increased  consumer  acceptance.'"  The  Project  Wheat  researchers  emphasized 

the  importance  of  nicotine  delivery  over  all  other  product  features  and  specifically  distinguished 

the  effects  of  nicotine  fiom  the  taste  and  flavor  characteristics  of  cigarettes: 

In  considering  which  product  features  are  important  in  terms  of  consumer 
acceptance,  the  nicotine  delivery  is  one  of  the  more  obvious  candidates.  Others 
include  the  taste  and  flavour  characteristics  of  the  smoke,  physical  features  such 
as  draw  resistance  and  rate  of  burn,  and  the  general  uniformity  of  the  product,  to 
name  but  a  few.  The  importance  of  nicotine  hardly  needs  to  be  stressed,  as  it  is 
so  widely  recognised.'^  [Emphasis  added.] 

Even  RJR  research  scientists  publicly  acknowledge  that  the  nicotine  in  cigarettes  provides 

pharmacological  and  psychological  effects  to  smokers  in  addition  to  any  mere  sensory  effects.'*' 

An  internal  RJR  document  from  1972  is  more  explicit  in  showing  that  the  industry  views 

nicotine's  role  as  pharmacological  and  distinct  from  the  smoke  components  that  provide  flavor: 

If  nicotine  is  the  sine  qua  non  of  tobacco  products,  and  tobacco  products  are 
recognized  as  being  attractive  dosage  forms  of  nicotine,  then  it  is  logical  to 
design  our  product  -  and  where  possible  our  advertising  -  around  nicotine 
delivery  rather  than  around  tar  delivery  or  flavor. '^^  [Emphasis  added.] 


'**  BATCO  Group  R&D  Sydney,  Australia.  March  1978.  Page  6.  According  to  "Notes  on  Group 
Research  &  Development  Conference"  written  by  S.J.  Green  on  April  6, 1978,  the  conferees  were  asked 
to  assist  in  developing  "an  effective  means  of  obtaining  a  nicotine-rich,  and  preferably  flavour-rich  extract 
from  waste  tobacco." 

*"  See  Project  Wheat  -  Part  1 ,  note  204,  supra,  at  p.  1 . 

'"  Id.  at  pp.  3-4. 

'*'  Robinson  JH,  Pritchard  WS.  The  role  of  nicotine  in  tobacco  use.  Psychopharmacology. 
1992;108:405. 

***  Hilts  PJ.  U.S.  Convenes  Grand  Jury  to  Look  at  Tobacco  Industry.  New  York  Times  July  26, 
1995.  An  internal  Philip  Morris  document  similarly  reveals  the  industry's  understanding  that  people 
smoke  for  the  pharmacological  effects  of  nicotine,  not  for  flavor.  Reporting  on  a  survey  of  the  reasons 
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Industry  patents  also  distinguish  the  role  of  nicotine  from  flavbrants.'*  An  RJR  book  on 
flavoring  tobacco  lists  approximately  a  thousand  flavorants,  but  fails  to  list  nicotine  as  a 
flavoring  agent.*"  In  fact,  nicotine's  flavor  is  unpleasant,"*  and  the  tobacco  industry  has  gone  to 
significant  lengths  to  mask  the  flavor  of  increased  levels  of  nicotine  in  cigarettes.*'^ 

Moreover,  there  is  evidence  that  some  of  the  sensory  effects  associated  with  nicotine, 
e'.g.,  irritation  and  "impact,"  are  sought  by  smokers  at  least  in  part  because  these  effects  are 
always  followed  by  the  pharmacological  effects  they  seek.  Thus,  smokers  learn  to  associate  the 
sensory  impact  of  nicotine  (burning  in  the  throat)  with  the  resulting  psychoactive  effects  of 
nicotine,  and  thus  look  for  these  sensory  signals  in  tobacco  products.  This  is  known  as 
secondary  reinforcement.*'^  Industry  docimients  show  that  the  industry  is  aware  of  this 


people  say  they  smoke,  a  Philip  Morris  researcher  says  diat  the  reasons  given  fall  into  three  categories:  1 ) 

"as  a  narcotic,  tranquilizer,  or  sedative,"  2)  at  the  beginning  or  end  of  a  basic  activity,  and  3)autoniatic 

smoking  t>ehavior.  The  researcher  concludes: 

It  should  be  noted  that  there  was  scarcely  any  unprompted  reference  to  smoking  for  "iaste,  "or 
flavor,  'until  it  was  suggested-and  then  everyone  agreed  that  it  was  the  major  element  in 
smoking  satisfaction. 

Memorandum  from  Al  Udow,  Philip  Morris,  New  York,  NY,  to  Mr.  J.J.  Morgan.  Why  People  Start  to 

Smoke.  June  2, 1976.  In  141  Cong.  Rec.  H7665  (daily  ed.  July  25, 1995). 

**  U.S.  Patent  No.  3,584,630.  Inskeep  GE.  Tobacco  Product  Having  Low  Nicotine  Content 
Associated  with  a  Release  Agent  having  Nicotine  Weakly  Absorbed  Thereon.  Philip  Morris  Inc.  June  1 5, 
1971.Cl:57-58. 

"'  Leffingwell  JC,  Yound  HI.  Tobacco  Flavoring  for  Smoking  Products.  Winston-Salem,  NC:  R.J. 
Reynolds  Tobacco  Company;  1972. 

*"  Budavari  S,  CNeil  MJ,  Smith  A,  Heckelman  PE,  eds.  The  Merck  Index.  1  Itii  ed.  Rahway,  NJ: 
Merck  &  Co.,  Inc.  1 989: 1 030.  The  Merck  Index  describes  nicotine  as  having  ."an  acrid,  burning  taste." 

"^  See,  e.g..  U.S.  Patent  No.  4,830,628!  Lawson  JW,  Bullings  BR,  Perfetti  TA.  Salts  Provided  from 
Nicotine  and  Organic  Acid  as  Cigarette  Additives.  R.J.  Reynolds  Tobacco  Company.  May  1 6, 1 989.  CI . 
See  also  p.  250  et  seq. 

***  See  p.  102.  Rose  JE,  Levin  ED.  Inter-relationships  between  conditioned  and  primary 
reinforcement  in  die  maintenance  of  cigarette  smoking.  British  J.  of  Addiction.  1991;86:605-609. 
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relationship.*'* 

The  industry's  development  of  nicotine  analogues  also  demonstrates  that  the  industry  is 

more  interested  in  nicotine's  pharmacological  effects  on  the  central  nervous  system  than  in  its 

sensory  effects.  The  focus  of  industry  research  has  been  to  develop  compounds  that  will 

duplicate  the  pharmacological  effects  of  nicotine  on  the  central  nervous  syaem.  Nowhere  in  the 

referenced  tobacco  industry  documents  concerning  nicotine  analogues  is  there  mentiont)f 

concern  to  duplicate  any  flavor,  taste,  or  other  acute  sensory  effects  that  may  be  associated  with . 

nicotine.  This  fact  was  acknowledged  by  Dr.  DeNoble  in  his  congressional  testimony,  as 

evidenced  by  the  following  exchange  with  Congressman  Waxman: 

Waxman:  Now,  you  ran  a  laboratory  that  was  charged  with  identifying  the 
essential  characteristics  of  nicotine  so  that  a  synthetic  form  of  nicotine  could  be 
developed,  yet  you  didn  't  test  for  the  taste  of  nicotine.  Did  you  ever  hear  any 
serious  discussion  to  the  effect  that  Philip  Morris  leaves  nicotine  in  cigarettes  for 
taste? 

DeNoble:  No,  sir.  None  at  all.^"^ 

In  summary,  tobacco  industry  documents  make  clear  that  the  industry  understands  that 

the  pharmacological  effects  of  nicotine  explain  why  there  is  a  market  for  cigarettes,  and  why 


*'*  BATCO  Conference  Outline,  1 984,  note  287,  supra,  at  p.  B W-W2-0 1 977: 

An  immediate  sensory  affect  [sic]  associated  with  nicotine  is  the  "impact"  on  inhaling.  Is  this 
sensation  a  genuine  part  of  the  reward  a  smoker  is  seeking,  or  is  it  a  "cue",  i.e.,  a  smoker  has 
learnt  by  experience,  that  if  he  perceives  a  particular  level  of  impact,  he  will  subsequently  receive 
an  acceptable  degree  of  satisfaction. 

Otfier  BATCO  documents  refer  taa  1969  BATCO  study  (B-A.T.  R.  &.  D.E.  Report  No.  RD.640-R) 
whose  objective  was  to  determine  the  relationship  between  "impact"  and  physiological  response.  See,  eg, 
BATCO.  Relative  Contributions  of  Nicotine  and  Carbon  Monoxide  to  Human  Physiological  Response. 
Nov.  1 5, 1 971 .  Page  2.  RD.640-R  was  not  among  the  documents  provided  to  Congress  by  Brown  and 
Williamson. 

**  Regulation  of  Tobacco  Products  (Part  2):  Hearings  Before  the  Subcommittee  on  Health  and  the 
Environment  of  the  Committee  on  Energy  and  Commerce,  U.S.  House  of  Representatives,  1 03  Cong.  2d 
Sess.  16  (April  28, 1994)  (testimony  of  Victor  DeNoble). 
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nicotine's  sensory  effects  are  distinct  and  quite  secondary.  Tobacco  industry  documents 
concerning  nicotine  analogues  further  support  the  conclusion  that  the  pharmacological  effects  of 
nicotine  are  of  much  greater  importance  to  the  industry  than  nicotine's  sensory  effects. 
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H.        INDUSTRY  FAILURE  TO  REMOVE  NICOTINE  FROM  TOBACCO 
DESPFFE  AVAILABLE  TECHNOLOGY 

The  tobacco  industry  has  developed,  over  several  decades,  technologies  to  selectively 

remove  nicotine  from  tobacco.  This  capability  is  evidenced  by  the  various  patents  for 

methodologies  to  extract  nicotine  from  tobacco,*"  attempts  to  maricet  denicbtinized  cigarettes,*" 


*"  See,  e.g.: 

U.S.  Patent  No.  3,1 39,435.  Staley  J,  Clarke  AB.  Process  for  Selective  Extraction  of  Alkaloid.  Philip 
Morris  Inc.  June  30, 1964. 

U.S.  Patent  No.  4,557,280.  Gravely  LE,  Geiss  VL,  Knobs  F,  Gregory  CF.  Process  for  Reduction  of 
Nitrate  and  Nicotine  Content  of  Tobacco  by  Microbial  Treatment.  Brown  and  Williamson  Tobacco 
Corporation.  December  10, 1985, 

U.S.  Patent  No.  3,046,997.  Hind  JD.  Selective  Alkaloid  Extraction.  Philip  Morris  Inc.  July  31, 1962. 

U.S.  Patent  No.  4,068,67 1 .  Casey  WJ.  Nicotine  Removal  Process.  AMP  Inc.  January  1 7, 1 978. 

U.S.  Patent  No.  4,821,749.  Toft  HC,  Smith  KW,  Carpenter  CR.  Extruded  Tobacco  Materials.  R.J. 
Reynolds  Tobacco  Company.  April  18, 1989. 

U.S:  Patent  No.  5,01 8,540.  Grubbs  HJ,  Prasad  R,  Howell  TM.  Process  for  Removal  of  Basic  Materials. 
Philip  Morris  Inc.  May  28, 1 991 . 

U.S.  Patent  No.  5,1 19,835.  Heeman  V,  Schmekel  G,  Ebling  U,  Hauser  B,  Koene  CH,  Rabitz  H.  Method 
for  Extracting  Tobacco  Alkaloids.  B.A.T.  Cigarettenfabriken  GmbH.  June  9,  1992. 

U.S.  Patent  No.  4,898,1 88.  Niven  Jr  BF,  Mays  CD.  Tobacco  Processing.  R.J.  Reynolds  Tobacco 
Company.  February  6, 1 990. 

U.S.  Patent  No.  4,967,771 .  Fagg  BS,  Fredcrickson  JD.  Process  for  Extracting  Tobacco.  R.J.  Reynolds 
Tobacco  Company.  November  6, 1 990. 

U.S.  Patent  No.  4, 1 50,677.  Osboume  Jr  JS,  Hartung  HA,  Bebbs  Jr  JF.  Treatment  of  Tobacco.  Philip 
Morris  Inc.  April  24,  1979. 

U.S.  Patent  No.  5,065,775.  Fagg  BS.  Tobacco  Processing.  R.J.  Reynolds  Tobacco  Company.  November 
19,1991. 

European  Patent  No.  280,8 1 7.  Grubbs  HJ,  Prasad  H,  Howell  TM.  Process  for  Removal  of  Basic 
Materials.  Philip  Morris  Inc.  Filed  on  December  24, 1 987. 

*"  Citizen  Petition  submitted  by  the  American  Heart  Association,  the  American  Lung  Association  and 
the  American  Cancer  Society,  acting  as  the  Coalition  on  Smoking  OR  Health,  to  the  U.S.  Food  and  Drug 
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and  industry  practices.'"  Despite  these  denicotinization  methods,  the  tobacco  industry 
uniformly  leaves  nicotine,  an  addictive  substance,  in  cigarettes  and  smokeless  tobacco  products 
at  levels  that  are  high  enough  to  maintain  a  pharmacological  response  in  consumers.  Sss 
FINDINGS  §  I.e.  The  fact  that  tobacco  manufecturers  could  remove  an  addictive  substance* 
from  their  products,  yet  choose  to  leave  nicotine  in  their  products  at  specified  levels, 
demonstrates  the  tobacco  industry's  intent  to  market  products  that  affect  the  structure  and 
function  of  the  body. 

FDA  recognizes  that  the  mere  existence  of  a  patent  is  not  confirmation  that  the  patent 
holder  is  using  the  invention  claimed  in  the  patent.  Evaluation  of  the  type  and  scope  of  patent 
assigtmients  to  an  individual  company  does,  however,  provide  evidence  of  the  capabilities  and 
interests  of  the  individual  company.  Taken  as  a  whole,  evaluation  of  Aese  particular  patents 
demonstrates  the  tobacco  industry's  capabilities  and  technologies  available  for  removing  nicotine 
from  tobacco. 

Patents  assigned  to  several  of  the  major  cigarette  manufacturers  demonstrate  that  the 
industry  has  been  investigating,  and  has  at  its  disposal,  various  ways  to  remove  nicotine  from 
tobacco.  Marty  of  these  patents  are  for  technologies  that  selectively  remove  nicotine  while 
maintaining  the  integrity  and  utility  of  the  rest  of  the  tobacco.*** 


Administration,-requesting  Classification  of  "NEXT"  and  other  DeNicotinaedCigarettesas  Drugs  under 
the  Food,  Drug,  and  Cosmetic  Act  FDA  DocketNo.91P-0144vsubnrittcd  Aprils,  1991. 

» 

**  Browne  C.  The  Design  of  Cigarettes.  Hoechst  Celanese.  1990.  Page  43.  (The  process  of 
manufacturing  reconstituted  tobacco  removes  nicotine  from  fee  tobacco  and  most  cigarettes  contain  about 
20%  reconstituted  tobacco.) 


'^  See: 
U.S.  Patent  No.  3,139,435,  note  597,  supra. 
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More  than  30  years  ago  Philip  Morris  was  assigned  a  patent  that  "relates  to  an  efficient 
process  for  selective  extraction  of  nicotine  and  other  alkaloids  from  tobacco  while  not  materially 
affecting  the  content  or  properties  of  waxes,  aromatics,  flavoring,  and  other  constituents  of  the 
tobacco."^'  Philip  Morris  subsequently  patented  an  invention  that  the  company  claimed 
improved  prior  processes  in  the  ability  to  extract  nicotine  from  tobacco.*"^  The  claimed 
improved  invention  provided  a  "simpler  and  less  expensive  means  for  removing  nicotine."*"^ 

R.J.  Reynolds  also  has  patented  several  solvent  extraction  processes  which  first  produce  a 
tobacco  extract  and  then  denicotinize  the  extract.*"   One  particular  patent  is  for  a  process  that 
removes  and  then  redistributes  certain  components  of  a  tobacco  material.*"'  The  patent  describes 
the  ability  to  provide  a  denicotinized  tobacco  material  in  which  95%  of  the  nicotine  is  removed. 

A  different  type  of  patented  extraction  process  that  significantly  reduces  the  nicotine 
content  of  tobacco  uses  ammonia  as  an  exudant.  RJR  was  assigned  a  patent  for  this  type  of 
denicotinization  process.*"* 


U.S.  Patent  No.  3,046,997,  note  597,  supra. 
U.S.  Patent  No.  5,018,540,  note  597,  supra. 
U.S.  Patent  No.  4,967,771 ,  note  597,  supra 
U.S.  Patent  No.  4,068,671,  note  597,  supra 

"'  See  U.S.  Patent  No.  3,046,997,  note  597,  supra 

•"  See  U.S.  Patent  No.  3,1 39,435,  note  597,  supra 
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Id.  at  C:5 1 -52. 


***  See  U.S.  Patent  No.  4,967,771 ,  note  597,  supra  at  C2:3 1  -33.  (Provides  for  the  removal  of  greater 
than  95%  weight  percent  of  the  nicotine.) 

See  also  U.S.  Patent  No.  5,065,775,  note  597,  supra. 

"'  Id.  U.S.  Patent  No.  5,065,775,  CI  :39-43. 

**  See  U.S.  Patent  No.  4,821,749,  note  597,  supra 
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Several  cigarette  manufecturers,  including  Philip  Morris,  BATCO,  and  RJR,  have  been 
awarded  patents  over  the^ast  5  years  for  supercritical  extraction**"  procedures  that  can 
selectively  remove  nicotine  from  tobacco.**"  In  a  Philip  Morris  patent  for  a  supercritical 
extraction  process,  the  patent  states  that  one  of  the  objects  of  the  invention  is  transferring    - 
"nicotine  frwn  one  tobacco  substrate  (leaf  material  or  reconstituted  leaf)  to  a  second  tobacco 
substrate  (leaf  material,  reconstituted  leaf  material,  or  tobacco  stems)  or  to  a  non-tobacco 
substrate."**"  An  RJR  patent  describes  the  company's  patented  process  for  extracting  tobacco 
components  from  tobacco  material  for  transfer  to  a  "smokable  material"  that  is  "suitable  for  use 
and/or  processing  for  the  manufacture  of . . .  cigarettes."*'"  The  component  to  be  extracted,  as 
claimed  in  the  patent,  is  nicotine.*' ' 

Brown  and  Williamson  and  its  parent  company,  BATCO,  have  patented  several  processes 


*°^  Supercritical  extraction  processes  use  solvents  that  are  in  their  supercritical  state.  This  means  that 
the  solvent  is  above  its  critical  point  with  respect  to  temperature  and  pressure.  (U.S.  Food  and  Drug 
Administration.  Center  for  Food  Safety  and  Nutrition.  Office  of  Plant  &  Dairy  Foods  and  Beverages. 
Division  of  Natural  Products.  What  is  Supercritical  Fluid?  Standard  Guide  for  Supercritical  Fluid 
Chromatography  Terms  and  Relationships.)  Most  of  the  patents  use  carbon  dioxide  (CO^)  as  die  solvent. 
As  described  in  one  of  the  patents,  critical  CO2  occurs  when  the  CO2  temperature  is  above  its  critical 
temperature  of  3 1 .3 "  C  in  its  gaseous  phase  under  high  pressure,  e.g.,  70  to  1 500  atmospheres  pressure. 
U.S.  Patent  No.  4,1 53,063.  Roselius  W,  Vitzthum  O,  Hubert  P.  Process  for  the  Extraction  of  Nicotine 
from  Tobacco.  Studiengesellschaft  Kohle  mbH.  May  8, 1 979.  C-1 . 

"^  See: 
U.S.  Patent  No.  5,0 1 8,540,  note  597,  supra. 
U.S.  Patent  No.  5,1 19,835,  note  597,  supra. 
U.S.  Patent  No.  4, 1 53,063,  note  607,  supra. 
U.S.  Patent  No.  4,898,1 88,  note  597,  supra. 
European  Patent  No.  280,8 1 7,  note  597,  supra. 

*"  See  U.S.  Patent  No.  5,01 8,540,  note  597,  supra,  at  C2:39-43. 

•"•  5ee  U.S.  Patent  No.  4,898,1 88,  note  597,  jupra,  at  C5:I2-I4. 


"'  MatC9:10-ll. 
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for  denicotinizing  tobacco  by  exposing  the  tobacco  to  microbes.*'^  The  processes  in  these 
patents  are  based  on  the  recognition  that  when  tobacco  is  inoculated  with  certain  types  of 
microorganisms  for  a  specified  period  of  time  the  nicotine  is  degraded.  The  longer  the  tobacco  is 
exposed  to  the  microorganism,  the  more  nicotine  is  degraded. 

Further  evidence  of  the  ability  of  the  tobacco  industry  to  remove  nicotine  is  seen  in  the 
marketing  of  a  cigarette  that  was  advertised  as  "de-nicotined."  In  1989,  Philip  Morris  test- 
marketed  a  cigarette,  NEXT,  that  contained  less  than  0. 1  milligrams  of  nicotine.  The  company's 
own  advertisements  for  NEXT  announced  that  a  process  called  the  "FreePLUS"  system 
"naturally  extract[s]  nicotine  from  fine  tobaccos, . . .  with  rich  tobacco  flavor  and  less  than  0.1 
mg  nicotine."*'^  This  product  was  withdrawn  from  the  market  shortly  after  it  was  introduced  for 
test-marketing. 

Despite  this  arsenal  of  nicotine-removing  technologies,  all  brands  of  currently  marketed 
cigarettes  contain  levels  of  nicotine  that  are  sufficient  to  maintain  a  pharmacological  response  in 
smokers.  Although  cigarette  manufacUirers  have  the  ability  to  market  denicotinized  tobacco 
products,  to  date  there  has  not  been  any  serious  attempt,  except  for  NEXT  cigarettes,  to  market 
these  types  of  products.  All  cigarettes  on  the  market  today  have,  and  deliver,  levels  of  nicotine 


"'^  See:     " 
U.S.  Patent  No.  4,557,280,  note  597,  supra. 


U.S.  Patent  No.  4,037,609.  Newton  RP,  Geiss  VL,  Knobs  F,  Jewell  JN,  Gravely  LE.  Process  for 
Reduction  of  Nicotine  Content  of  Tobacco  by  Microbial  Treatment.  Brown  and  Williamson  Tobacco 
Corporation.  July  26, 1977. 

U.S.  Patent  No.  4,038,993.  Geiss  VL,  Knobs  F,  Gregory  CF,  Newton  RP,  Gravely  LE.  Process  for 
Reduction  of  Nicotine  Content  of  Tobacco  by  Microbial  Treatment.  Brown  and  Williamson  Tobacco 
Corporation.  August  2, 1977. 
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Package  label  for  NEXT  brand  cigarettes. 
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that  maintain  an  addiction  to  the  product.  These  levels  are  deliberately  maintained  by  the 
manufacturers.  Because  tobacco  manufacturers  can  control  the  amount  of  nicotine,  and  even 
remove  nicotine  altogether  if  they  choose,  it  is  evident  that  manufacturers  intend  to  market 
cigarettes  and  smokeless  tobacco  products  that  affect  the  structure  and  function  of  the  body. 
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PART  THREE:    REGULATORY  OBJECTIVES 

Smoking  and  other  tobacco  use  i§  the  single  leading  cause  of  preventable  death  in  the 
United  States.   Each  year,  over  one  million  children  and  adolescents  begin  using  tobacco 
products.   Most  eventually  become  addicted.   Any  program  devised  by  the  Agency  should  be 
comprehensive,  effective,  and  designed  to  prevent  young  people  from  experimenting  with  and 
becoming  addicted  to  nicotine. 

Currently  3  million  young  people  are  regular  smokers  and  another  1  mfllion  use 
smokeless  tobacco.*'"  Every  day  another  3,000  children  and  teenagers  become  regular 
smokers.*"  Although  adult  rates  continue^to  decline,  the  prevalence  of  smoking  by  young 
people  has  not  declined  for  the  last  decade.*'*  In  fact,  between  1992  and  1993,  the  prevalence  of 
smoking  among  high  school  seniors  increased  from  17.2%  to  19%.*'^  Additionally,  smoking 
among  college  freshmen  increased  from  9%  in  1985  to  12.5%  in  1994.*"  However,  by  the  time 


U.S.  Department  of  Health  and  Human  Services.  Preventing  Tobacco  Use  Among  Young  People: 
A  Report  of  the  Surgeon  General.  1 994.  Page  58. 

'"  Institute  of  Medicine.  Growing  Up  Tobacco  Free;  Preventing  Nicotine  Addiction  in  Children  and 
Youths.  National  Academy  Press.  1994.  Page  5. 

'"  See: 
CDC.  Cigarette  Smoking  Among  Adults  -  United  States,  1993.  MMWR.  43:925-930.  Dec.  23,  1994. 

U.S.  Department  of  Health  and  Human  Services.  Reducing  the  Health  Consequences  of  Smoking:  25 
Years  of  Progress,  A  Report  of  the  Surgeon  General.  1989.  Page  269. 

Institute  of  Medicine.  Growing  Up  Tobacco  Free:  Preventing  Tobacco  Addiction  in  Children  and 
Youths,  supra  at  pp.  7-8. 

*"  The  University  of  Michigan.  Monitoring  the  Future  Study.  January  27,  1994.  Table  1  -  "Trends  in 
Prevalence  of  Various  Drugs  for  Three  Populations:  Eight.  Tenth,  and  Twelfth  Grades." 

"*  Washington  Post,  January  9, 1995.  Page  A2,  col.  3. 
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young  people  are  smoking  regularly,  they  already  regret  having  started.'"  A  1992  Gallup 
Survey  confirmed  this,  showing  that  70%  of  regular  adolescent  smokers  regretted  having  begun 
to  smoke  and  wished  they  could  quit.  If  an  adolescent's  cigarette  or  smokeless  tobacco  use 
continues  into  adulthood,  he  or  she  may  ultimately  become  one  of  the  over  400,000  Americans 
who  die  from  tobacco-caused  diseases  each  year."" 

Most  adult  smokers  became  regular  smokers  as  youngsters.  Among  those  adults  who 
ever  smoked  regularly,  nearly  90%  began  to  smoke,  and  more  than  70%  became  regular 
smokers,  by  age  1 8."'  It  is  clear,  therefore,  that  if  smoking  does  not  begin  in  childhood  or 
adolescence,  it  is  unlikely  that  it  will  ever  begin.  Thus,  addiction  to  nicotine-containing  tobacco 
products  is,  first  and  foremost,  a  pediatrit  disease. 

FDA  regulatory  action  should  be  based  on  a  youth-centered  strategy  that  is  intended  to 
reduce  the  risk  that  fiiture  generations  of  Americans  will  become  dependent  on  nicotine  without 
prohibiting  access  to  these  products  by  adults.  The  Agency  recognizes  the  need  for  cigarettes 
and  smokeless  tobacco  products  to  remain  available  to  adults,  because  millions  of  American 
adults  use  and  are  addicted  to  these  products.  The  potential  disruption  to  society  resulting  fi-om 
the  elimination  of  tobacco  products  would  be  great,  and  therefore  FDA  does  not  intend  to 
remove  them  from  the  market. 


'"  George  A.  Gallup  International  Institute.  Teenage  Attitudes  and  Behavior  Concerning  Tobacco  - 
Report  of  tfie  Findings.  Princeton,  New  Jersey.  1992. 

^  U.S.  Department  of  Health  and  Human  Services.  Reducing  The  Health  Consequences  of  Smoking: 
25  Years  ofProgress,  A  Report  of  the  Surgeon  General.  1989.  Page  5. 

•"'  U.S.  Department  of  Health  and  Human  Services,  Preventing  Tobacco  Use  Among  Young  People, 
A  Report  of  the  Surgeon  General,  supra,  at  pp.  63-65. 
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A  comprehensive  and  effective  regulatory  approach  should  be  designed  to  reduce  the 
many  avenues  of  easy  access  to  tobacco  products  available  to  children  and  teenagers,  and  to 
make  it  harder  for  young  people  to  buy  these  products.  The  Agency  should  also  act  to  reduce  the 
powerful  and  alluring  imagery  used  in  tobacco  advertising  and  promotion  that  tends  to 
encourage  impressionable  young  people  to  initiatrtobacco  use,  and  should  attempt  to  enhance 
the  positive  image  of  a  smoke-free  generation.  Further,  such  actions  should  seek  to  educate 
people  about  the  specific  and  relevant  health  risks  associated  with  tobacco  use  and  to 
disseminate  information  about  quitting."^ 


'^  The  issues  discussed  in  the  "Regulatory  Objectives"  section  were  also  addressed  by  David  A. 
Kessler,  M.D.,  Commissioner  of  Food  and  Drugs,  in  a  speech  at  the  Columbia  University  School  of  Law 
on  March  8, 1994.  A  copy  of  the  speech  spears  in  Appendix  9. 
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Dated:  August  8. 1995. 
David  A.  Kessler, 

Commissioner  of  Food  and  Drugs. 

[FR  Doc.  95-20052  Filed  8-10-95;  8:45  am) 
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The  President 


Memorandum  of  August  8,  1995 

Expediting  Community  Right-to-Know  Initiatives 

Memorandum  for  the  Administrator  of  the  Environmental  Protection 
Agency  and  the  Heads  of  Executive  Departments  and  Agencies 

The  Emergency  Planning  and  Community  Right-to-Know  Act  of  1986  f42 
U.S.C.  11001-11050}  ("EPCRA")  and  the  Pollution  Prevention  Act  of  1990 
(42  U.S.C.  13101-13109)  provide  an  innovative  approach  to  protecting  public 
health  and  the  environment  by  ensuring  that  communities  are  informed 
about  the  toxic  chemicals  being  released  into  the  air,  land,  and  water  by 
manufacturing  facilities.  I  am  committed  to  the  effective  implementation 
of  this  law,  because  Community  Right-to-Know  protections  provide  a  basic 
informational  tool  to  encourage  informed  community-based  environmental 
decision  making  and  provide  a  strong  incentive  for  businesses  to  find  their 
own  ways  of  preventing  pollution. 

The  laws  provide  the  Environmental  Protection  Agency  with  substantial 
authority  to  add  to  the  Toxics  Release  Inventory  under  EPCRA:  (1)  new 
chemicals;  (2)  new  classes  of  industrial  facilities;  and  (3)  additional  types 
of  information  concerning  toxic  chemical  use  at  facilities.  Community  Right- 
to-Know  should  be  enhanced  wherever  possible  as  appropriate.  EPA  currently 
is  engaged  in  an  on-going  process  to  address  potential  facility  expansion 
and  the  collection  of  use  information.  I  am  committed  to  a  full  and  open 
process  on  the  policy  issues  posed  by  EPA's  exercise  of  these  authorities. 
So  that  consideration  of  these  issues  can  be  fully  accomplished  during 
this  Administration,  I  am  directing  the  Administrator  of  the  Environmental 
Protection  Agency,  in  consultation  with  the  Office  of  Management  and  Budget 
and  appropriate  Federal  agencies  with  applicable  technical  and  functional 
expertise,  as  necessary,  to  take  the  following  actions: 

(a)  Continuation  on  an  expedited  basis  of  the  public  notice  and  comment 
rulemaking  proceedings  to  consider  whether,  as  appropriate  and  consistent 
with  section  313(b)  of  EPCRA,  42  U.S.C.  11023(b),  to  add  to  the  list  of 
Standard  Industrial  Classification  ("SIC")  Code  designations  of  20  through 
39  (as  in  effect  on  July  1,  1985).  For  SIC  Code  designations,  see  "Standard 
Industrial  Classification  Manual"  published  by  the  Office  of  Management 
and  Budget.  EPA  shall  complete  the  rulemaking  process  on  an  accelerated 
schedule. 

(b)  Development  and  implementation  of  an  expedited,  open,  and  trans- 
parent process  for  consideration  of  reporting  under  EPCRA  on  information 
on  the  use  of  toxic  chemicals  at  facilities,  including  information  on  mass 
balance,  materials  accounting,  or  other  chemical  use  date,  pursuant  to  section 
313(b)(1)(A)  of  EPCRA,  42  U.S.C.  11023(b)(1)(A).  EPA  shall  report  on  the 
progress  of  this  effort  by  October  1,  1995,  with  a  goal  of  obtaining  sufficient 
information  to  be  able  to  make  informed  judgments  concerning  implementa- 
tion of  any  appropriate  program. 

These  actions  should  continue  unless  specifically  prohibited  by  law.  The 
head  of  each  executive  department  or  agency  shall  assist  the  Environmental 
Protection  Agency  in  implementing  this  directive  as  quickly  as  possible. 
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This  directive  is  for  the  internal  management  of  the  executive  branch  and 
does  not  create  any  right  or  benefit,  substantive  or  procedural,  enforceable 
by  any  party  against  the  United  States,  its  agencies  or  instrumentalities, 
its  officers  or  employees,  or  any  person. 

The  Director  of  the  Office  of  Management  and  Budget  is  authorized  and 
directed  to  publish  this  Memorandum  in  the  Federal  Register. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  nrwst  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  putHished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  94-NM-151-AD;  Amendment 
39-9333;  AD  95-17-04] 

Airworthiness  Directives;  Jetstream 
Model  ATP  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  Jetstream  Model  ATP 
airplanes,  that  currently  requires 
revising  the  Airplane  Flight  Manual 
(AFM)  to  prohibit  flight  in  freezing 
precipitation  conditions.  This 
amendment  adds  a  requirement  to 
install  modifications  of  the  engine  air 
intake  system.  This  amendment  is 
prompted  by  the  development  of 
modifications  of  the  engine  air  intake 
system  intended  to  permit  operation  of 
these  airplanes  in  fireezing  precipitation 
conditions.  The  actions  specified  by  this 
AD  are  intended  to  prevent  engine 
power  rollback  in  fUght  during  freezing 
precipitation  conditions. 
DATES:  Effective  September  13, 1995. 

The  incorporation  by  reference  of 
certain  publications,  as  listed  iA  the 
regulations,  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
13, 1995. 

The  incorporation  by  reference  of 
certain  other  publications  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as 
of  June  15, 1994  (59  FR  25290,  May  16, 
1994). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Jetstream  Aircraft,  Inc.,  P.O.  Box 
16029,  Dulles  International  Airport, 
Washington.  DC  20041-6029.  This 
information  may  be  examined  at  the 


Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  94-08-01, 
amendment  39-8872  (59  FR  25290,  May 
16, 1994),  which  is  applicable  to  all 
Jetstream  Model  ATP  airplanes,  was 
published  in  the  Federal  Register  on 
December  29. 1994  (59  FR  67243).  The 
action  proposed  to  require  certain 
actions  that  were  previously  optional 
terminating  actions.  The  action  also 
proposed  to  provide  several  new 
optional  terminating  actions. 
Additionally,  the  action  proposed  to 
revise  the  applicabifity  of  the  rule. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Tne  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  10  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  150 
work  hoiirs  per  airplane  to  accompUsh 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  the  operator. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $90,000,  or  $9,000  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 


States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
le\:els  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaHsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities' 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49.  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8872  (59  FR 
25290,  May  16, 1994),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-9333,  to  read  as  follows: 

95-17-04  Jetstream  Aircraft  Limited 

(Formerly  British  Aerospace  Commercial 
Aircraft  Limited):  Amendment  39-9333. 
Docket  94-NM-151-AD.  Supersedes  AD 
94-08-01,  Amendment  39-8872. 
Applicability:  Model  ATP  airplanes,  as 
listed  in  Jetstream  Service  Bulletin  ATP  54- 
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13-35274B,  Revision  2,  dated  August  18. 
1994,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheth^  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  multiple  engine  power 
during  flight  in  freezing  precipitation, 
accomplish  the  following: 

(a)  Within  30  days  after  June  15. 1994  (the 
effective  date  of  AD  94-08-01.  amendment 
39-8872),  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statement 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 

"Flight  is  prohibited  into  forecast  or 
reported  freezing  precipitation  conditions 
where  the  outside  air  temperature  is  between 
+5°Cand  -S-Q" 

(b)  Within  72  days  after  the  effective  date 
of  this  AD,  accomplish  the  actions  specified 
in  paragraphs  (b)(1),  (b)(2),  (b)(3),  (b)(4). 
(b)(5),  and  (b)(6),  which  will  constitute 
terminating  action  for  the  AFM  revision 
required  by  paragraph  (a)  of  this  AD.  Once  • 
these  actions  are  completed,  the  AFM 
revision  required  by  paragraph  (a)  may  be 
removed. 

(1)  Revise  the  Limitations  Section  and  the 
Normal  Procedures  Section  of  the  FAA- 
approved  AFM,  to  include  the  information 
specified  in  Temporary  Revision  T/33,  Issue 
1,  dated  November  1, 1993,  and  Temporary 
Revision  T/38,  Issue  1,  dated  February  16, 
1994,  which  introduce  procedures  for 
operation  in  icing  conditions,  as  specified  in 
the  temporary  revision;  and  operate  the 
airplane  in  accordance  with  those  limitations 
and  procedures. 

Note  2:  This  may  be  accomplished  by 
inserting  copies  of  Temporary  Revision  T/33 
and  T/38  in  the  AFM.  When  these  temporary 
revisions  have  been  incorporated  into  general 
revisions  of  the  AFM,  the  general  revisions 
may  be  inserted  in  the  AFM,  provided  the 
information  contained  in  the  general  revision 


is  identical  to  that  specified  in  Temporary 
Revision  T/33  and  T/38. 

(2)  Incorporate  a  revision  into  the  FAA- 
approved  maintenance  program  that  provides 
for  replacement  of  engine  igniter  plugs  at  the 
intervals  sjiecified  in  Jetstream  Service 
Bulletin  ATP-80-06,  Revision  1,  dated 
October  22, 1993.  or  Revision  2,  dated 
October  16, 1994.  Initial  replacement  of  an 
engine  igniter  plug  with  a  new  plug  shall  be 
accomplished  prior  to  the  accumulation  of 
200  total  hours  time-in-service  on  the  engine 
igniter  plug,  or  within  50  hours  time-in- 
service  after  incorporating  the  maintenance 
program  revision,  whichever  occurs  later. 

(3)  Install  an  eductor  plate  over  the  exhaust 
port  of  the  engine  air  intake  system  in 
accordance  with  Jetstream  Service  Bulletin 
ATP-54-12-35274A,  dated  September  28, 
1993,  or  Revision  1,  dated  December  15. 
1993.  Any  eductor  plate  installed  in 
accordance  with  the  original  issue  of  the 
service  bulletin  must  be  inspected  for  any 
aperture  profile  mismatch,  in  accordance 
with  paragraph  2.,  Part  B.,  of  the 
Accomplishment  Instructions  of  Revision  1 
of  the  service  bulletin.  If  any  mismatch  is 
found  that  exceeds  the  limit  specified  in  that 
service  bulletin,  prior  to  further  flight,  correct 
the  discrepancy  in  accordance  with 
paragraph  2.,  Part  C,  of  Revision  1  of  the 
service  bulletin. 

(4)  For  airplanes  having  constructor's 
numbers  2007,  2010  through  2016  inclusive, 
2020  through  2022  inclusive,  2028,  2029, 
2032,  2034  through  2037  inclusive,  2041 
through  2044  inclusive,  2051,  2053,  and 
2056:  Install  engine  air  inlet  ducts  that 
incorporate  electrical  de-ice  heaters  with 
increased  power  and  area,  and  perform 
associated  electrical  system  changes,  in 
accordance  with  the  Accomplishment 
Instructions,  in  Jetstream  Service  Bulletin 
ATP-54-13-35274B.  dated  October  9, 1993,. 
or  Parts  A  through  F  of  Revision  1,  dated  July 
8, 1994,  or  Revision  2,  dated  August  18, 
1994. 

(5)  For  airplanes  having  constructor's 
numbers  2002  through  2006  inclusive,  2008, 
2009,  2017  through  2019  inclusive,  2023 
through  2027  inclusive.  2030,  2031,  2033, 
2038  through  2040  inclusive,  2045  through 
2050  inclusive,  2052,  2054  through  2055 
inclusive;  and  2857  through  2063  inclusive: 
Install  engine  air  inlet  ducts  that  incorporate 
electrical  de-ice  heaters  with  increased 
power,  in  accordance  with  the 
Accomplishment  Instructions,  Part  G,  of 
Jetstream  Service  Bulletin  ATP-54-13- 
35274B,  Revision  2,  dated  August  18, 1994. 

Note  3:  Installation  of  engine  air  inlet  ducts 
in  accordance  with  Jetstream  Service  Bulletin 
ATP-54-15-35274E,  dated  July  27, 1994,  is 
considered  acceptable  for  compliance  with 
either  paragraph  (b)(4)  or  (b)(5)  of  this  AD. 

(6)  Revise  the  FAA-approved  maintenance 
program  to  include  repetitive  visual 


inspections  for  damage  of  the  heater  mats  at 
intervals  not  to  exceed  50  hours  time-inr 
service,  in  accordance  with  Jetstream  Service 
Bulletin  ATP-54-14.  dated  October  14, 1993; 
and,  if  any  damage  is  found,  prior  to  further 
flight,  replace  the  engine  air  intake  in 
accordance  with  the  service  bulletin. 

(c)  The  following  installations  on  both 
engines  constitute  terminating  action  for  the 
repetitive  replacement  of  the  engine  igniter 
plugs  required  by  paragraph  (b)(2)  of  this  AD: 

(1)  Installation  of  new  de-ice  timers  in 
accordance  with  Jetstream  Service  Bulletin 
ATP-30-39-30146A.  dated  July  29. 1994, 

(2)  Wiring  changes  to  incorporate 
automatic  duct  heat  when  engine  air  intake 
lip  heat  is  selected  "on,"  in  accordance  with 
Jetstream  Service  Bulletin  ATP-30-37- 
30143A,  dated  August  1, 1994,  or  Revision  1, 
dated  September  5, 1994,  and 

(3)  Installation  of  an  engine  automatic 
ignition  system  in  accordance  with  Jetstream 
Service  Bulletin  ATP-8O-7-30141A, 
Revision  2,  dated  November  4, 1994;  and  an 
associated  revision  of  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  by 
incorporating  the  information  contained  in 
Temporary  Revision  T/42,  Issue  1,  dated 
August  12, 1994. 

(d)  For  airplanes  on  which  the  engine  air 
intake  (Modification  35274E)  has  been 
installed  in  accordance  with  Jetstream 
Service  Bulletin  ATP-54-15-35274E,  dated 
July  27, 1994:  The  installation  of  engine  duct 
de-ice  overheat  protection  (Modification 
35274D)  in  accordance  with  Jetstream 
Service  Bulletin  ATP-30--J4-35274D,  dated 
August  12, 1994,  constitutes  terminating 
action  for  the  repetitive  inspections  required 
by  paragraph  (b)(6)  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  FAA,  Transport 
Airplane  Directorate,  ANM-113.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  actions  shall  be  done  in  accordance 
with  the  fbllQwing  documents,  as  applicable, 
which  contain  the  specified  effective  pages: 


Service  bolletin  referenced  and  date 

Page  No. 

Revision  level 

shown  on 

page 

Date  shown  on  page 

Temporary  Revision  T/42  

1-18 

1  

Onginal 

Ofiginal 

August  12. 1994. 
March  2,  1993. 
August  1.  1994. 

Issue  1.  August  12,  1994 

3-7  

ATP  30-37-30143A.  August  1,  1994 

1-15 
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Service  bulletin  referenced  and  date 


Page  No. 


Revision  level 

shown  on 

page 

1  

Original 

Original 

Original 

1  

2 

1  

2  

2  

Original 


Date  shown  on  page 


ATP  30-37-301 43A.  Revision  1.  September  5. 
1994. 

ATP-3O-39-30146A,  July  29,  1994 

ATP-30-44-35274D,  August  12.  1994 

ATP-54-13-35274B,  Revision  1.  July  8.  1994 

ATP-54-13-35274B,  Revision  2.  August  18.  1994 

ATP-80-06.  Revision  2.  October  16. 1994 

ATP-80-7-30141A.    Revision   2.    November   4, 
1994. 


1-3.  5-10.  14-17 

4. 1 1-13 „ 

1-7  

1-56 

1-45  

1-4.  9. 10 

5-8. 1 1-45 

1-6  

1.  3.  5-8.  11.  14,  17.  18.  20-28.  36.  38.  45.  46. 
51-55. 

2.  4.  9.  10.  12.  13.  15.  16.  19.  29-35,  37.  39-44. 
47-50. 


Septembers.  1994. 

August  1.1994. 
July  29.  1994. 
August  12. 1994. 
July  8,  1994. 
August  18.  1994. 
July  8,  1994. 
October  16,  1994. 
Novemt)er  4,  1994. 

August  1,  1994. 


This  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  approved  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  The  incorporation  by 
reference  of  certain  other  pubUcations 
listed  in  the  regulations  was  approved 
previously  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51  as  of  June  15. 
1994  (59  FR  29290.  May  16. 1994). 
Copies  may  be  obtained  from  Jetstream 
Aircraft,  Inc..  P.O.  Box  16029.  Dulles 
International  Airport,  Washington.  DC 
20041-6029.  Copies  may  be  inspected  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 

(h)  This  amendment  becomes 
effective  on  September  13, 1995. 

Issued  in  Renton,  Washington,  on  July  31, 
1995. 

Damll  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  95-19231  Filed  8-11-95;  8:45  am) 
BILUNQ  CODE  491»-1»-U 


14  CFR  Part  39 

pocket  No.  94-NM-14-AD;  Amendment 
3»-«330;  AD  9&-17-01] 

Airworthiness  Directives;  Boeing 
Model  707  and  720  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule. 

SUIMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  707 
and  720  series  airplanes,  that  currently 
reqiures  repetitive  visual  and  dye 
penetrant  inspections  to  detect  cracks  in 
areas  of  the  upper  forward  skin  panels 


of  the  wing  center  section,  and  repair, 
if  necessary.  It  also  provides  an  optional 
terminating  modification  for  the 
repetitive  inspections.  This  amendment 
requires  repetitive  visual  and  eddy 
current  inspections  to  detect  cracks  in 
areas  of  the  upper  forward  skin  panels 
of  the  wing  center  section,  and  repair, 
if  necessary.  This  amendment  is 
prompted  by  reports  indicating  that  the 
inspections  required  by  the  existing  AD 
are  not  effective  in  detecting  fatigue 
cracks  in  a  timely  manner.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  fatigue  cracking  and  subsequent 
failure  of  the  upper  forward  skin  panels 
of  the  wing  center  section. 
DATES:  Effective  on  September  13, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regtilations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
13. 1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Forde,  Aerospace  Engineer.  Airframe 
Branch.  ANM-120S,  FAA,  Transport 
Airplane  Directorate.  Seattle  Aircraft 
Certification  Office.  1601  Lind  Avenue, 
SW.,  Renton.  Washington,  98055-4056; 
telephone  (206)  227-2771;  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
add  an  airworthiness  directive  (AD), 
apphcable  to  certain  Boeing  Model  707 
and  720  series  airplanes,  was  published 


as  a  supplemental  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  February  7.  1995  (60  FR 
7143).  That  supplemental  NPRM 
proposed  to  supersede  AD  66-18-03. 
amendment  39-2056.  That  AD  currently 
requires  repetitive  visual  and  dye 
penetrant  inspections  to  detect  cracks 
on  the  upper  forward  skin  panels  of  the 
wing  center  section,  and  repair,  if 
necessary.  It  also  provides  an  optional 
terminating  modification  for  the 
repetitive  inspections.  The 
supplemental  NPRM  proposed  to 
require  repetitive  visual  and  eddy 
current  inspections  to  detect  cracks  on 
the  upper  forward  skin  panels  of  the 
wing  center  section,  and  repair,  if 
necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  requests  that 
paragraph  (e)  of  the  proposal  be  revised 
to  allow  that  the  terminating  action 
specified  in  that  paragraph  be 
accomplished  in  accordance  with 
procedures  contained  in  revisions  prior 
to  Revision  6  of  Boeing  Service  Bulletin 
2590.  provided  that,  in  addition  to  the 
installation  of  reinforcing  stiffeners.  the 
forward  skin  panel  is  replaced.  The 
commenter  indicates  that  the 
modifications  described  in  these  earlier 
revisions  of  the  service  bulletin  are 
identical  to  those  specified  in  Revisions 
6  and  subsequent.  The  commenter  adds 
that  the  "aging  fleet  docimient"  (Boeing 
Document  D6-54496),  which  addresses 
the  affected  airplanes,  specifies  that 
modifications  accomplished  in 
accordance  with  the  original  issue 
through  Revision  8  of  Boeing  Service 
Bulletin  2590  are  considered  to  be 
terminating  action,  provided  that  new 
forward  skin  panels  are  installed.  The 
commenter  states  that  the  inconsistency 
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between  the  proposal  and  the  "aging 
fleet  doaiment"  in  this  regard  has 
caused  confusion  among  some  operators 
as  to  whether  airplanes  modi  Tied  in 
accordance  with  earlier  revisions  of  the 
service  bulletin  are  considered  to  be  in 
compliance  with  the  proposed  AD. 

The  FAA  concurs  partially.  The  FAA 
has  re-examined  the  earlier  revisions  of 
the  service  bulletin,  and  has  determined 
that  the  original  issue  and  Revisions  1 
through  3  of  the  service  bulletin  were 
issued  as  telegraphic  documents.  These 
revisions  do  not  adequately  address 
procedures  for  accomplishing  the 
terminating  modifications  in  sufHcient 
detail.  Therefore,  the  FAA  does  not 
consider  these  revisions  to  be  acceptable 
for  accomplishment  of  the  terminating 
modification  specified  in  this  AD. 
However,  Revision  4  does  provide 
adequate  procedures  for  accompHshing 
the  terminating  modification  for  Model 
720  series  airplanes,  provided  that  the 
forward  skin  panel  also  is  replaced  in 
accordance  with  the  service  bulletin.  In 
addition.  Revision  5  contains  adequate 
information  for  accomplishment  of  the 
terminating  modification  for  both  Model 
707  and  720  series  airplanes,  provided 
that  the  forward  skin  panel  also  is 
replaced  in  accordance  with  the  service 
bulletin.  These  determinations  have 
been  specified  in  paragraphs  (e]  and  (f) 
of  the  final  rule  for  Models  707  and  720 
series  airplanes,  respectively. 

Certain  service  bulletin  titles  were 
referenced  incorrectly  in  NOTE  2  and 
paragraphs  (c)(1),  (c)(2).  and  (c)(3)  of  the 
supplemental  NPRM  as  "Boeing  Master 
Inspection  Service  Bulletins."  The 
appropriate  titles  for  these  service 
documents  are  "Boeing  Service 
Bulletins."  The  FAA  has  revised  the 
note  and  those  paragraphs  of  the  final 
rule  accordingly.  In  addition,  the  FAA 
has  added  references  to  specific  page 
numbers  of  those  service  bulletins  for 
the  convenience  of  operators. 

In  addition,  paragraph  (e)  of  the 
supplemental  NPRM  did  not  specify 
that  Revision  6  of  Boeing  Service 
Bulletin  2590  was  issued  as  an  alert 
service  bulletin.  The  final  rule  has  been 
revised  accordingly. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  416  Model 
707  and  720  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  82  airplanes  of 


U.S.  registry  will  be  affected  by  this  AD. 
that  it  will  take  approximately  32  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $157,440,  or  $1,920  per  airplane,  per 
inspection  cycle. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  that  is  provided  by  this  AD 
action,  it  will  take  approximately  1,250 
work  hours  to  accomplish  it,  at  an 
average  labor  rate  of  $60  per  work  hour. 
The  cost  of  required  parts  is 
approximately  $45,000  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  optional  terminating 
action  is  estimated  to  be  $120,000  per 
airplane. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  ft-om  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g],  40101. 40113, 
44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-2056,  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-  ,  to  read  as 
follows: 

95-17-01  Boeing:  Amendment  39-9330. 
Docket  94-NM-14-AD.  Supersedes  AD 
68-18-03,  Amendment  39-2056. 

Applicability:  Model  707  and  720  series 
airplanes;  as  listed  in  Boeing  Service  Bulletin 
2590,  Revision  11,  dated  December  12, 1991; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (g)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  and  subsequent 
failure  of  the  upper  forward  skin  panels  of 
the  wing  center  section,  accomplish  the 
following: 

(a)  For  Model  707-100,  -200.  -300,  -300B, 
-300C,  and  -400  series  airplanes  on  which 
no  bulb  angle  stiffeners  have  been  installed 
in  accordance  with  Boeing  Service  Bulletin 
2590:  Perform  a  visual  inspection  and  an 
eddy  current  inspection  to  detect  cracks  in 
the  areas  of  the  upper  forward  skin  of  the 
wing  center  section  specified  in  paragraphs 
b.  and  f.(l)  of  Part  I  of  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  2590, 
Revision  8,  dated  June  2, 1972;  Revision  9, 
dated  March  14, 1975;  Revision  10,  dated 
January  31, 1991;  or  Revision  11,  dated 
December  12, 1991.  Perform  the  inspections 
at  the  time  specified  in  paragraph  (a)(1)  or 
(a)(2)  of  this  AD.  as  applicable,  in  accordance 
with  the  procedures  specified  in  the  service 
bulletin.  Repeat  these  inspections  thereafter 
at  intervals  not  to  exceed  450  landings. 

(1)  For  Model  707-300,  -300B.  -300C,.and 
-400  series  airplanes:  Inspect  at  the  later  of 
the  times  specified  in  paragraphs  (a)(l)(i)  and 
(a)(l)(ii)ofthisAD. 
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(i)  Prior  to  the  acciunulation  of  6,000  total 
landings;  or 

(ii)  Within  500  landings  or  18  months  after 
the  effective  date  of  this  AD,  whichever 
occurs  first. 

(2)  For  Model  707-100  and  -200  series 
airplanes:  Inspect  at  the  later  of  the  times 
specified  in  paragraphs  (a)(2)(i)  and  (a)(2)(ii) 
of  this  AD. 

(i)  Prior  to  the  accumulation  of  6,400  total 
landings;  or 

(ii)  Within  500  landings  or  18  months  after 
the  effective  date  of  this  AD,  whichever 
occurs  first. 

(b)  For  Model  720  and  720B  series 
airplanes  on  which  no  bulb  angle  stiHeners 
have  been  installed  in  accordance  with 
Boeing  Service  Bulletin  2590:  Perform  a 
visual  inspection  and  an  eddy  current 
inspection  to  detect  cracks  in  the  area  of  the 
upper  forward  skin  of  the  wing  center  section 
specified  in  paragraph  b.  of  Part  I  of  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  2590,  Revision  8,  dated  June 
2, 1972;  Revision  9,  dated  March  14, 1975; 
Revision  10,  dated  January  31, 1991;  or 
Revision  11,  dated  December  12, 1991. 
Perform  the  inspections  at  the  later  of  the 
times  specified  in  paragraphs  (b)(l]  and  (b)(2) 
of  this  AD,  in  accordance  with  the 
procedures  specified  in  the  service  bulletin. 
Repeat  these  inspections  thereafter  at 
intervals  not  to  exceed  450  landings. 

(1)  Prior  to  the  accumulation  of  4,000  total 
landings;  or 

(2)  Within  500  landings  or  18  months  after 
the  effective  date  of  this  AD.  whichever 
occurs  first. 

(c)  For  Model  720  and  720B,  and  707-100, 
-200,  -300,  -300B,  -300C,  and  -400  series 
airplanes  on  which  bulb  angle  stiffeners  have 
been  installed,  but  on  which  the  wing  skin 
has  not  been  replaced,  in  accordance  with 
Boeing  Service  Bulletin  2590:  Accomplish 
the  inspections  required  by  paragraph  (c)(1). 
(c)(2),  or  (c)(3)  of  this  AD,  as  applicable,  in 
accordance  with  Boeing  Service  Bulletin 
2590,  Revision  11,  dated  December  12, 1991. 
Repeat  these  inspections  thereafter  at 
intervals  not  to  exceed  1,000  landings. 

Note  2:  Revision  11  of  Boeing  Service 
Bulletin  2590  is  part  of  Boeing  Service 
Bulletins  3484  (for  Model  707-100  and  -200 
series  airplanes),  3485  (for  Model  720  and 
720B  series  airplanes),  and  3486  (for  Model 
707-300,  -300B,  -300C,  and  -400  series 
airplanes),  all  dated  December  12, 1991. 
Boeing  Service  Bulletin  2590  references  these 
service  bulletins  as  additional  sources  of 
service  information  concerning 
accomplishment  of  the  inspections  required 
by  paragraph  (c)  of  this  AD. 

(1)  For  Model  720  and  720B  series 
airplanes:  Perform  a  visual  and  an  eddy 
current  inspection  to  detect  cracks  in  the 
areas  of  the  upper  forward  skin  of  the  wing 
center  section  specified  on  pages  34  and  35 
of  Boeing  Service  Bulletin  3485,  dated 
Decemt)er  12, 1991,  at  the  later  of  the  times 
specified  in  paragraphs  (c)(l)(i)  and  (c)(l)(ii) 
of  this  AD. 


(i)  Prior  to  the  accumulation  of  2,200 
landings  after  installation  of  the  bulb  angle 
stifieners;  or 

(ii)  Within  500  landings  or  18  months  after 
the  effective  date  of  this  AD,  whichever 
occurs  first. 

(2)  For  Model  707-300,  -300B,  -300C,  and 
-400  series  airplanes:  Perform  a  visual  and 
an  eddy  current  inspection  to  detect  cracks 
in  the  areas  of  the  upper  forward  skin  of  the 
wing  center  section  specified  on  page  55  of 
Boeing  Siervice  Bulletin  3486,  dated 
December  12, 1991,  at  the  later  of  the  times 
specified  in  paragraphs  (c)(2)(i)  and  (c](2)(ii) 
of  this  AD. 

(i)  Prior  to  the  accumulation  of  2,200 
landings  after  installation  of  the  bulb  angle 
stiffeners;  or 

(ii)  Within  500  landings  or  18  months  after 
the  effective  date  of  this  AD.  whichever 
occurs  first. 

(3)  For  Model  707-100  and  -200  series 
airplanes:  Perform  a  visual  and  an  eddy 
current  inspection  to  detect  cracks  in  the 
areas  of  the  upper  forward  skin  of  the  wing 
center  section  specified  on  pages  37  and  38 
of  Boeing  Service  Bulletin  3484,  dated 
December  12. 1991,  at  the  later  of  the  times 
specified  in  paragraphs  (c)(3)(i)  and  (c)(3)(ii) 
of  this  AD. 

(i)  Prior  to  the  accumulation  of  2,200 
landings  after  installation  of  the  bulb  angle 
stiffeners;  or 

(ii)  Within  500  landings  or  18  months  after 
the  effective  date  of  this  AD,  whichever 
occurs  first. 

(d)  If  any  crack  is  found  during  any 
inspection  required  by  paragraph  (a),  (b),  or 
(c)  of  this  AD,  prior  to  further  flight,  repair 
in  accordance  with  Part  II  of  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  2590,  Revision  7,  dated 
September  22, 1969;  Revision  8,  dated  June 
2, 1972;  Revision  9,  dated  March  14, 1975; 
Revision  10,  dated  January  31, 1991;  or 
Revision  11,  dated  December  12, 1991. 

(e)  For  Model  707  series  airplanes: 
Accomplishment  of  the  "Reinforcing 
Stiffener  Installation  and  Skin  Panel 
Replacement"  in  accordance  with  Part  III  of 
the  Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  2590,  Revision  6,  dated 
July  8, 1968;  Boeing  Service  Bulletin  2590. 
Revision  7,  dated  September  22, 1969, 
Revision  8,  dated  June  2, 1972,  Revision  9, 
dated  March  14, 1975,  Revision  10,  dated 
January  31, 1991.  or  Revision  11,  dated 
December  12, 1991;  constitutes  terminating 
action  for  the  inspections  required  by 
paragraphs  (a),  (b),  and  (c)  of  this  AD. 
Accomplishment  of  the  reinforcement  and 
replacement  in  accordance  with  Boeing  Alert 
Service  Bulletin  2590,  Revision  5,  dated 
Septem"ber  20, 1967,  also  is  considered 
acceptable  for  compliance  with  paragraph  (e) 
of  this  AD  provided  that  the  forward  skin 
panel  also  is  replaced  in  accordance  with 
that  service  bulletin. 

(f)  For  Model  720  series  airplanes: 
Accomplishment  of  the  "Reinforcing 
Stiffener  Installation  and  Skin  Panel 


Replacement"  in  accordance  with  Part  III  of 
the  Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  2590,  Revision  6,  dated 
July  8, 1968;  Boeing  Service  Bulletin  2590, 
Revision  7,  dated  September  22, 1969, 
Revision  8,  dated  June  2, 1972,  Revision  9, 
dated  March  14, 1975,  Revision  10,  dated 
January  31, 1991,  or  Revision  11,  dated 
December  12, 1991;  constitutes  terminating 
action  for  the  inspections  required  by 
paragraphs  (a),  (b),  and  (c)  of  this  AD. 
Accomplishment  of  the  reinforcement  and 
replacement  in  accordance  with  Boeing  Alert 
Service  Bulletin  2590.  Revision  4,  dated  May 
26, 1967,  or  Revision  5,  dated  September  20, 
1967,  also  is  considered  acceptable  for 
compliance  with  paragraph  (f)  of  this  AD 
provided  that  the  forward  skin  panel  also  is 
replaced  in  accordance  with  that  service 
bulletin. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  he 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  l>e  accomplished. 

(i)  The  actions  shall  be  done  in  accordance 
with  the  following  service  documents: 
Boeing  Alert  Service  Bulletin  2590,  Revision 

4,  dated  May  26, 1967; 

Boeing  Alert  Service  Bulletin  2590,  Revision 

5,  dated  September  20, 1967; 

Boeing  Alert  Service  Bulletin  2590,  Revision 

6,  dated  July  8, 1968; 

Boeing  Service  Bulletin  2590,  Revision  7, 

dated  September  22. 1969; 
Boeing  Service  Bulletin  2590,  Revision  8, 

dated  June  2, 1972; 
Boeing  Service  Bulletin  2590,  Revision  9, 

dated  March  14, 1975; 
Boeing  Service  Bulletin  2590,  Revision  10, 

dated  January  31, 1991; 
Boeing  Service  Bulletin  2590,  Revision  11. 

dated  December  12, 1991; 
Pages  37  and  38  of  Boeing  Service  Bulletin 

3484.  dated  December  12. 1991; 

Pages  34  and  35  of  Boeing  Service  Bulletin 

3485.  dated  December  12. 1991;  and 
Pages  55  and  56  of  Boeing  Service  Bulletin 

3486.  dated  December  12, 1991. 

Boeing  Alert  Service  Bulletin  2590, 
Revision  6.  dated  July  8. 1968.  contains  the 
following  specified  effective  pages: 
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Page  No. 


1.3-6.7.9,10,14.16 
2.6.8.11-13,  15 


Revision 

level 
shown  on 

page 


Date  shown  on  page 


Julys,  1968. 
September  20. 1967. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(j)  This  amendment  becomes  effective  on 
September  13, 1995. 

Issued  in  Renton,  Washington,  on  July  28. 
1995. 
Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  95-19120  Filed  8-11-95;  8:45  am] 

BILUNG  COOC  4910-1»^J 


14  CFR  Part  71 
[Docket  No.  95-ANE-a4] 

Revocation  of  Class  D  and  Class  E 
Airspace;  Limestone,  ME 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  revokes  the 
Class  D  and  Class  E  airspace  areas 
established  at  the  former  Loring  Air 
Force  Base,  and  amends  the  Class  E 
airspace  at  the  Northern  Maine  Regional 
Airport  at  Presque  Isle,  ME,  to  delete 
that  portion  of  that  airspace  in  the 
vicinity  of  Loring  AFB.  This  action  is 
necessary  since  Loring  AFB  is  no  longer 
in  operation,  all  standard  instnmient 
approach  procedures  to  Loring  AFB 
have  been  canceled,  and  the  air  traffic 
control  tower  at  Loring  AFB  is  closed. 
EFFECTIVE  DATE:  0901  UTC.  September 
14, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  Bellabona,  System 
Management  Branch.  ANE-530,  Federal 
Aviation  Administration,  12  New 
England  Executive  Park,  BurUngton.  MA 
01803-5299;  telephone:  (617)  238-7536; 
fax:  (617)  238-7596. 

SUPPLEMENTARY  INFORMATION: 

History 

On  May  17. 1995.  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 


removing  the  Class  D  and  Class  E 
airspace  areas  established  at  the  former 
Loring  Air  Force  Base  (AFB)  in 
Limestone,  ME,  and  by  revising  the 
Class  E  airspace  area  established  in  the 
vicinity  of  the  Northern  Maine  Regional 
Airport  at  Presque  Isle,  ME.  That  action 
was  prompted  by  the  cancellation  of  all 
standard  instrument  approach 
procedures  (SIAP's)  to  the  former  Loring 
AFB,  which  followed  the  closing  of  the 
control  tower  at  Loring  AFB. 

Interested  parties  were  invited  to 
participate  in  this  rule  making 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  were  received.  Class  D 
and  Class  E  airspace  areas  are  published 
in  FAA  Order  7400.9B.  dated  July  18. 
1994,  and  effective  September  16. 1994. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  Class  D  areas  appear  in 
paragraph  5000  of  FAA  Order  7400.9B. 
and  Class  E  areas  designated  as 
extensions  to  Class  D  areas  appear  in 
paragraph  6004  and  Class  E  areas 
extending  upward  from  700  feet  or  more 
above  the  stuface  of  the  earth  appear  in 
paragraph  6005.  The  Class  D  and  Class 
E  airspace  designations  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  jiart  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  removes  the  Limestone.  ME 
Class  D  area  and  the  Limestone,  ME 
Class  E  area,  and  revises  the  Presque 
Isle,  ME  Class  E  area  by  deleting  the 
portion  of  that  airspace  in  the  vicinity 
of  the  former  Loring  AFB. 

The  FAA  has  determin^d  that  this 
rule  involves  only  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  these  regulations  operationally 
current.  It  therefore — (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
economic  cost  will  be  so  minimal.  Since 
this  is  a  rountine  matter  that  will  only 
affect  air  truffle  procedure  and  air 
navigation,  the  FAA  certifies  that  this 
rule  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  inl4  CFR  Fart  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

If  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  app.  1348(a),  1354(a). 
1510:  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963,  Comp.,  P.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  5000    General 

*        •        •         *        • 

ANE  ME  D  Limestone,  ME  [Femoved] 


Paragraph  6004    Class  E  Airspace  Areas 
Designated  as  an  Extension  to  a  Class  D 
Surface  Area 


ANE  ME  E4  Limestone,  ME  [Removed] 


Paragraph  6005    Class  E  Airspace  Areas 
Extending  Upward  From  700  Feet  or  More 
Above  the  Surface  of  the  Earth 

*         *         *         *         » 

ANE  CT  E5  Preque  Isle,  ME  [Revised] 

Northern  Maine  Regional  Airport  at  Presque 

Isle,  ME 
(Lat.  46''41'20"  N,  long.  62""02'41"  W) 
Presque  Isle  VORTAC 
(Lat.  46»46'27"  N,  long.  68"05'40"  W) 
EXCALLOM 

(Lat.  46»36'37"N,  long.  68»01'08"W) 
Caribou  Municipal  Airport,  ME 
(Ut.  46''52'17"  N,  long.  68»01'04"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  siu^ce  within  an  11-mile 
radius  of  Northern  Maine  Regional  Airport  at 
Presque  Isle,  and  within  3  miles  on  each  side 
of  the  EXCAL  LOM  165°  bearing  extending 
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bom  the  11-mile  radius  to  9.2  miles  south  of 
the  EXCAL  LOM,  and  within  4  miles  east  and 
8  miles  west  of  the  Presque  Isle  VORTAC 
340°  radial  extending  from  the  11-mile  radius 
to  16  miles  northwest  of  the  Presque  Isle 
VORTAC,  and  within  an  8.5-mile  radius  of 
Caribou  Municipal  Airport,  ME;  excluding 
that  airspace  outside  of  the  United  States. 
***** 

Issued  in  Burlington,  MA,  on  August  4, 
1995. 

John  |.  Boyce, 

Acting  Manager,  Air  Traffic  Division,  New 
Englan  d  Region. 
[FR  Doc.  95-19906  Filed  8-11-95;  8:45  am] 

BILUNO  CODE  4»10-1»-M 


14  CFR  Part  71 
[DoclwtNo.95^NE-23] 

Establishment  of  Class  E  Airspace; 
Portland,  ME 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  vrill 
establish  Class  E  airspace  in  the  vicinity 
of  the  Portland  International  Jetport, 
Portland,  ME,  that  coincides  with  the 
hours  that  the  associated  radar  approach 
control  facihty  is  not  in  operation.  This 
action  does  not  change  the  designated 
boundaries  or  altitudes  of  the  Portland 
Class  C  airspace,  but  only  estabUshes 
the  necessary  Class  E  airspace  to 
provide  sufficient  controlled  airspace 
for  those  aircraft  operating  under 
instrument  flight  rules  (ini)  in  the 
vicinity  of  the  Portland  International 
Jetport  when  the  Portland  Air  Traffic 
Control  Tower  (ATCT)  and  Terminal 
Radar  Control  Approach  FaciUty 
(TRACON)  are  not  in  operation. 
EFFECTIVE  DATE:  0901  UTC,  September 
14, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  Bellabona,  System 
Management  Branch.  ANE-530,  Federal 
Aviation  Administration,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone:  (617)  238-7536; 
fax:  (617)  238-7596. 

SUPPLEMENTARY  INFORMATION: 

History 

On  May  17, 1995,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
establishing  Class  E  airspace  in  the 
vicinity  of  the  Portland  International 
Jetport,  Portland,  ME.  That  action  was 
prompted  by  the  need  to  establish  the 
necessary  Class  E  airspace  to  provide 
sufficient  controlled  airspace  for  those 
aircraft  operating  under  instrument 
flight  rules  (IFR)  in  the  vicinity  of  the 


Portland  International  Jetport  when  the 
Portland  Air  Traffic  Control  Tower 
(ATCT)  and  Terminal  Radar  Control 
Approach  Facility  (TRACON)  are  not  in 
operation.  Since  the  Portland  Class  C 
airspace  is  predicated  on  an  operational 
ATCT  and  serviced  by  a  TRACON,  Class 
E  airspace  must  be  defined  for  the  hours 
when  that  faciUty  is  not  in  operation. 
This  action  does  not  change  the 
designated  boimdaries  or  altitudes  of 
the  Portland  Class  C  airspace.  The  hours 
of  operation  for  the  Portland  ATCT  are 
published  by  a  Notice  to  Airman 
(NOT AM)  and  thereafter  in  the  Airport/ 
Facility  Directory. 

Interested  parties  were  invited  to 
participate  in  this  rule  making 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  were  received.  Class  E 
airspace  areas  designated  as  a  surface 
area  for  an  airport  are  published  in 
Paragraph  6002  of  FAA  Order  7400.9B, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
in  this  document  would  be  pubUshed 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  estabUshes  Class  E  airspace  at 
the  Portland  International  Jetport, 
Portland,  ME. 

The  FAA  has  determined  that  this 
rule  involves  only  an  estabhshed  body 
of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  these  regulations 
operationally  current.  It  therefore:  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866  (2)  is  not 
a  "significant  rule"  imder  EXDT 
Regulatory  PoUdes  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
economic  cost  vdll  be  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procediues  and  air 
navigation,  the  FAA  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a) 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963.  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6002    Class  E  Airspace  Areas 
Designated  as  a  Surface  Area  for  an  Airport 


ANE  ME  E2  Portland  International  Jetport, 
ME  [New] 

Portland  International  Jetport,  ME 
(Ut.  43°38'46"  N,  long.  70°18'31"  W) 
Within  a  5-mile  radius  of  the  Portland 
International  Jetport.  This  Class  E  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airman.  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

Issued  in  Burlington,  MA,  On  August  4, 
1995. 

John  J.  Boyce, 

Acting  Manager,  Air  Traffic  Division,  New 
England  Region. 
(FR  Doc  95-19907  Filed  8-11-95;  8:45  amj 

BILUNO  CODE  4t1»-13-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16CFRParl1117 

Reporting  Choking  Incidents  to  the 
Consumer  Product  Safety  Commission 
Pursuant  to  the  Child  Safety  Protection 
Act;  Revision  to  Interpretative  Rule 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Revision  to  final  interpretative 

rule. 

SUMMARY:  The  Child  Safety  Protection 
Act  ("CSPA")  requires  manufacturers, 
distributors,  retailers,  and  importers  of 
marbles,  small  balls,  latex  balloons,  and 
toys  or  games  that  contain  such  items  or 
other  small  parts,  to  report  to  the 
Commission  when  they  leam  of  choking 
incidents  involving  such  products.  On 
February  27, 1995,  the  Commission 
issued  a  rule  interpreting  the  reporting 
requirements  of  the  CSPA,  but  left  open 
the  question  of  whether  the  reporting 
requirement  appUes  to  toys  pr  games 
that  are  exempt  from  the  Commission's 
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small  parts  banning  rule  (16  CFR  Part 
1501).  This  revision  states  that  the 
reporting  requirements  apply  to  toys 
and  games  that  would  otherwise  be 
exempt  from  the  Commission's  small 
parts  regulation.  The  revision  also 
clarifies  that  firms  must  report  any  time 
a  child  chokes  on  a  small  part  from  a  toy 
or  game  regardless  of  whether  the  part 
was  a  small  part  at  the  time  the  product 
was  distributed  or  sold. 
DATES:  This  regulation  becomes 
effective  on  September  13, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Erie 
L.  Stone,  Office  of  Compliance  and 
Enforcement,  Consumer  Product  Safety 
Commission,  4330  East  West  Highway, 
Bethesda,  MD  20814  (Mailing  address: 
Washington,  D.C.  20207),  telephone 
(301)  504-0626  extension  1350. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  102  of  the  Child  Safety 
Protection  Act  of  1994  (Public  Law  103- 
267,  108  Stat.  722,  June  16.  1994) 
requires,  inter  alia,  that  each 
manufacturer,  distributor,  retailer  and 
^       importer  of  a  toy  or  game  that  contains 
a  small  part  report  to  the  Commission 
information  that  reasonably  supports 
the  conclusion  that  an  incident  occurred 
in  which  a  child  choked  on  the  small 
part  and  died,  suffered  serious  injury, 
ceased  breathing  for  any  length  of  time, 
or  was  treated  by  a  medical 
professional.  On  February  27, 1995.  the 
Commission  published  a  final 
interpretative  rule  defining  several 
terms  and  resolving  ambiguities  and 
uncertainties  in  the  statutory  reporting 
scheme.  60  FR  10490.  The  Commission 
left  unresolved  one  issue  raised  by 
commenters.  Those  commenters  had 
questioned  whether  the  reporting 
requirement  applied  to  toys  and  games 
that  are  exempt  from  the  Commission's 
small  parts  banning  rule.  16  CFR  Part 
1501. 

A  subsequent  industry  inquiry  also 
indicated  some  confusion  over  the 
definition  of  the  term  "small  part"  in 
the  regulation.  The  Commission  has 
decided  to  clarify  that  definition.  ■ 

1.  Products  Exempt  Fmm  the  Small 
Parts  Regulation 

Several  industry  commenters 
originally  suggested  that  the 
Commission  exempt  from  the  choking 
hazard  reporting  requirement  any 
products  that  are  exempt  from  the  small 
parts  banning  regulation  (see  16  CFR 


'  On  both  of  these  issues.  Commissioner  Mary 
Gall  dissented  from  the  Commission's  decision.  A 
copy  of  her  statement  and  those  of  the  other 
Commissioners  may  be  found  in  the  Commission's 
Office  of  the  Secretary. 


1501.3).  The  banrung  regulation,  which 
applies  to  toys  and  other  articles 
intended  for  children  imder  3  years  of 
age,  exempted  items  such  as  balloons, 
books,  writing  materials,  and  certain 
children's  grooming,  hygiene,  and 
feeding  items  because  the  Commission 
believed  that  the  functional  benefits  of 
these  products  outweighed  the  risk  of 
injury  they  presented. 

The  Commission  beUeves  that 
Congress  enacted  the  reporting 
requirements  of  the  CSPA  to  assure  that 
the  Commission  receives  as  much 
information  as  possible  about  serious 
choking  incidents.  Only  then,  can  the 
Commission  know  whether  some 
remedial  action  is  necessary  to  protect 
children.  Absent  compelling  reasons  to 
do  so,  the  Commission  believes  it 
should  not  carve  out  exceptions  to  the 
reporting  obligations  imposed  by 
Congress. 

Congress  required  firms  to  report 
choking  incidents  involving  small  parts 
from  toys  and  games.  Congress  did  not 
limit  this  reporting  obligation  to 
products  subject  to  the  Commission's 
small  parts  banning  regulation  (16  CFR 
1501).  The  Commission  believes  that  no 
persuasive  policy  argiunents  support 
limiting  the  requirement  imposed  by 
Congress.  Unlike  a  ban,  the  reporting 
requirement  does  not  interfere  with  the 
sale  of  the  exempt  product  or  place  an 
extraordinary  burden  on  the  reporting 
firm.  The  scope  of  the  reporting 
obligation  is  limited,  the  report  is 
protected  from  public  disclosure,  and 
the  information  may  not  be  used  as  an 
admission  against  the  firm.  Therefore, 
the  Commission  sees  no  reason  to  limit 
reporting  to  products  that  would  be 
subject  to  16  CFR  Part  1501. 

2.  Definition  of  "Small  Part" 

The  CSPA  requires  reporting  when  a 
child  chokes  on  a  small  part  contained 
in  a  toy  or  game.  The  final  regulation 
defines  a  small  part  as  any  object  which, 
when  tested  in  accordance  with  the 
procedures  of  16  CFR  1501.4(a)  and 
1501.4(b)(1)  fits  entirely  within  the 
cylinder  shown  in  Figure  1  appended  to 
16  CFR  Part  1501.  When  the 
Commission  issued  rules  interpreting 
the  CSPA  reporting  requirements,  the 
Commission  intended  that  firms  report 
to  the  Commission  if  the  part  involved 
in  the  choking  incident  fit  within  the 
small  parts  test  cylinder.  The 
Commission  expected  firms  to  report 
choking  incidents  involving  parts  that 
broke  off  a  toy  or  game  as  well  as  those 
involving  parts  that  were  small  parts  at 
the  time  the  toy  or  game  was  distributed 
or  sold. 

Although  firms  who  are  reporting 
under  this  provision  seem  to  understand 


the  Commission's  rule,  one  firm  has 
suggested  it  is  not  clear.  That  firm 
thought  the  reporting  provision  should 
only  apply  to  parts  that  are  independent 
small  parts  at  the  time  the  toy  or  game 
is  sold.  It  suggests  that  the  phrase 
"contained  in  such  toy  or  game"  in 
section  102  limited  the  obHgation  to 
distinct  small  parts  contained  in  the  toy 
or  game  at  the  time  of  distribution  or 
sale  of  the  toy  or  game. 

The  focus  of  the  choking  hazard 
reporting  provision  is  upon  the  choking 
incident.  If  a  small  part  causes  a 
choking  incident  a  manufacturer, 
importer,  distributor,  or  retailer  is 
obligated  to  report  if  that  part  was 
contained  in  its  toy  or  game.  The  phrase 
"contained  in"  is  an  indicator  of  the 
origin  of  the  part.  The  part  was 
contained  in  the  toy  or  game  whether  it 
was  a  separate  small  part  at  the  time  of 
distribution,  or  a  component  or  pie.ce  of 
a  toy  that  broke  off  during  play. 
Limiting  the  reporting  obligation  to 
items  that  were  small  parts  at  the  time 
of  distribution  would  shift  the  focus 
away  from  reporting  of  choking 
incidents.  Further,  it  would  only 
capture  a  fraction  of  the  choking 
incidents  that  occur  each  year  involving 
parts  of  toys  and  games. 

In  administering  the  small  parts 
banning  regulation,  the  Commission  has 
seen  that  the  great  majority  of  violations 
arise  because  small  parts  detach  from 
toys  as  a  result  of  use  or  abuse. 
Excluding  such  parts  bom  the  reporting 
requirements  could  result  in  significant 
violations  of  the  small  parts  regulation 
being  undetected  and  uncorrected,  even 
though  those  violations  resulted  in 
death  or  serious  injury — the  precise 
consequences  that  the  reporting 
requirements  were  enacted  to  address. 

Accordingly,  to  resolve  the  confusion 
over  the  scope  of  the  term  "small  part," 
the  Commission  is  revising  the 
interpretative  rule  to  clarify  that  the 
inquiry  as  to  whether  an  object  involved 
in  a  choking  incident  is  a  small  part 
should  focus  only  on  whether  that 
object  fits  entirely  within  the  small  parts 
testing  cylinder.  How  the  object  came  to 
be  a  small  part  is  irrelevant  for  the 
purposes  of  reporting,  although  such 
information  may  certainly  be  relevant  in 
determining  whether  any  remedial 
measures  are  appropriate. 

C  Notice 

Because  this  is  an  interpretative  rule, 
the  Commission  is  not  required  to  issue 
a  notice  of  proposed  rulemaking.  5 
U.S.C.  553(b)(A).  Nevertheless,  the 
Commission  did  publish  a  notice  of 
proposed  "rulemaking  ("NPR") 
concerning  the  reporting  requirements 
under  the  CSPA  on  July  1, 1994.  59  FR 
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33927.  The  scope  of  the  NPR  covered 
the  issues  of  reporting  for  exempt 
products  and  for  small  parts  that  detach 
from  a  toy  or  game  after  purchase.  Thus, 
no  additional  notice  is  necessary. 

D.  Impact  on  Small  Businesses 

In  accordance  with  section  3(b)  of  the 
Regulatory  FlexibiUty  Act,  5  U.S.C. 
605(b),  the  Commission  certifies  that 
this  regulation  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities  if 
issued  on  a  final  basis.  Any  obligations 
imposed  upon  such  entities  arise  imder 
the  express  provisions  of  section  102  of 
the  Child  Protection  Safety  Act,  Pub.  L. 
No.  103-267,  June  17, 1994.  This 
regiilation  simply  revises  a  narrow 
aspect  of  the  Commission's 
interpretation  of  the  obligations 
imposed  by  that  law.  The  regulation 
itself  will  not  have  a  significant 
economic  impact  on  small  businesses, 
either  beneficial  or  negative,  beyond 
that  which  results  from  the  statutory 
provisions. 

E.  Environmental  Considerations 


This  revision  falls  within  the 
provisions  of  16  CFR  1021.5(c),  which 
designates  categories  of  actions 
conducted  by  the  Consumer  Product 
Safety  Commission  that  normally  have 
little  or  no  potential  for  affecting  the 
human  environment.  The  Commission 
does  not  believe  that  the  rule  contains 
any  imusual  aspects  which  may 
produce  efl'ects  on  the  human 
environment,  nor  can  the  Commission 
foresee  any  circumstance  in  which  the 
rule  issued  below  may  produce  such 
eRiscts.  For  this  reason,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

F.  Effective  Date 

This  regulation  will  become  efliective 
30  days  after  publication  of  the  final 
regulation  in  the  Federal  Register. 

List  of  Subjects  in  16  CFR  Part  1117 


I )  Administrative  practice  and 
procedure,  Business  and  industry, 
Consumer  protection,  Toy  safety. 
Reporting  and  recordkeeping 
requirements,  and  Small  parts. 

Conclusion 

Therefore,  pursuant  to  the  authority  of 
the  Child  Safety  Protection  Act  (Pub.  L. 
No.  103-267),  section  16(b)  of  the  CPSA 
(15  U.S.C.  2065(b))  and  5  U.S.C.  553.  the 
CPSC  amends  Part  1117.  Chapter  11. 
Subchapter  B  of  Title  16  of  the  Code  of 
■'ederal  Regulations  as  follows: 


PART  1117— REPORTING  OF 
CHOKING  INCIDENTS  INVOLVING 
MARBLES.  SMALL  BALLS,  LATEX 
BALLOONS  AND  OTHER  SMALL 
PARTS 

1.  The  authority  for  Part  1117 
continues  to  read  as  follows: 

Authority:  Section  102  of  the  Child  Safety 
Protection  Act  (Pub.  L  No.  103-267)  section 
16(b).  15  U.S.C  2065(b)  and  5  U.S.C.  553. 

2.  Section  1117.2(a)  is  revised  to  read 
as  follows: 

11117.2    Definitions. 

(a)  Small  part  means  any  part, 
component,  or  piece  of  a  toy  or  game, 
which,  when  tested  in  accordance  with 
the  procedures  in  16  CFR  1501.4(a)  and 
1501.4(b)(1),  fits  entirely  within  the 
cylinder  shown  in  Figure  1  appended  to 
16  CFR  1501. 

§1117.2    [Amended] 

3.  Section  1117.2  is  amended  by 
adding  a  new  paragraph  (h)  to  read  as 
follows: 

•        *        •        •        • 

(h)  Toy  or  game  includes  any  toy  or 
game,  including  those  exempt  under  16 
CFR  1501.3  from  the  small  parts 
banning  provisions  of  16  CFR 
1500.18(a)(9). 

Dated:  August  3. 1995. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 
[FR  Doc.  95-19628  Filed  a-11-95:  8:45  am] 

BILUNQ  CODE  6386-01-P 


16  CFR  Part  1500 

Labeling  Certain  Toys  and  Games 
Pursuant  to  the  Child  Safety  Protection 
Act;  Revision  to  final  rule 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Revision  to  final  rule. 

SUMMARY:  The  Child  Safety  Protection 
Act  of  1994  ("CSPA")  requires,  in  part, 
toys  or  games  that  are  intended  for 
children  between  three  and  six  years  of 
age  and  contain  small  parts  to  bear 
specific  precautionary  labels.  On 
February  27. 1995.  the  Commission 
issued  a  final  rule  interpreting  certain 
provisions  of  the  CSPA.  As  the 
preamble  to  the  final  rule  noted,  the 
Commission  did  not  then  resolve  the 
issue  of  labeling  for  products  exempt 
from  the  Commission's  existing  small 
parts  rule.  This  revision  clarifies  that 
the  labeling  requirements  do  not  apply 
to  toys  and  games  intended  for  children 
three  to  six  years  of  age  that  would 
otherwise  be  exempt  from  the  banning 


provisions  of  the  Commission's  small 
parts  regulation  if  they  were  intended 
for  children  imder  three. 
DATES:  This  regulation  becomes 
effective  on  August  14,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Krivda,  Office  of  Compliance  and 
Enforcement,  Consumer  Product  Safety 
Commission.  4440  East  West  Highway, 
Bethesda.  MD  20814  (Mailing  address: 
Washington,  D.C.  20207),  telephone 
(301)  504-0400,  ext.  1372. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  1979,  the  Commission  promulgated 
regulations  to  identify  and  ban  products 
which  contain  small  parts  that  present 
choking  or  aspiration  hazards  to 
children  under  three  years  of  age  ("the 
small  parts  regulation").  The  regulation, 
in  part,  prescribes  a  test  method  to 
determine  whether  small  parts  are 
present  in  a  product  as  marketed  or  after 
the  product  is  subjected  to  reasonably 
foreseeable  use  or  abuse.  The  regulation 
also  exempts  a  number  of  products  such 
as  finger  paints,  modeling  clay,  vmting 
materials,  and  children's  grooming, 
feeding,  emd  hygiene  products  from  the 
testing  requirements  because  they 
cannot  be  manufactured  in  a  manner 
that  passes  the  testing  requirements  and 
still  remain  functional. 

In  1994,  the  Child  Safety  Protection 
Act  ("CSPA")  established,  inter  alia, 
labeling  requirements  for  toys  and 
games  that  contain  small  parts  and  are 
intended  for  children  between  the  ages 
of  three  and  six.  15  U.S.C.  1278.  The 
primary  purpose  of  these  requirements 
is  to  alert  prospective  purchasers  that 
such  products  are  not  appropriate  for 
children  imder  three  years  of  age 
because  of  the  potential  choking  hazard. 
On  February  27, 1995,  the  Commission 
pubUshed  a  regulation  to  implement  the 
requirements  of  the  CSPA.  60  FR  10742. 
The  Commission  considered  the  issue 
raised  by  commenters  of  whether  toys  or 
games  exempt  from  the  small  parts 
regulation  ("otherwise  exempt 
products")  require  labeling  when  they 
are  intended  for  children  between  three 
and  six  years  of  age.  The  Commission 
discussed  the  issue  in  the  preamble  to 
the  final  rule,  60  FR  10749.  but  left  it 
unresolved,  pending  appointment  of  a 
third  Commissioner. 

Neither  the^  CSPA  nor  its  legislative 
history  expressly  address  whether 
otherwise  exempt  products  require 
labeling  when  they  are  intended  for 
children  three  to  six  years  of  age. 
However,  requiring  labeling  for  such 
products  would  create  an  apparent 
inconsistency  with  requirements  of  the 
small  parts  regulation.  Specifically,  if 
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the  CSPA  applied,  an  otherwise  exempt 
product  with  a  small  part  intended  for 
children  between  three  and  six  would 
require  labeling  alerting  purchasers  of 
the  hazards  of  the  product  to  children 
imder  three.  However,  if  the  same 
product  were  intended  for  children 
under  three,  it  would  neither  be  banned 
nor  require  any  labeling,  even  though  it 
presented  the  very  same  hazard.  Of  even 
greater  difSculty,  if  an  exempt  product 
intended  for  children  two  to  five  years 
old  (as  often  happens)  required  labeling 
under  the  CSPA  betause  some  of  its 
users  were  over  three,  the  product 
would  theoretically  have  to  bear  a 
warning  not  to  purchase  the  product  for 
children  imder  three,  even  though  it  is 
specifically  intended  for  two  to  three 
year  old  children. 

In  view  of  the  foregoing,  the 
Commission  is  revising  the  final 
labeling  rule  imder  the  CSPA  to  clarify 
that  products  containing  small  parts  and 
intended  for  children  at  least  three  years 
of  age  but  less  than  six  years  old,  are 
exempt  from  the  labeling  requirements 
if  the  same  products,  when  intended  for 
children  imder  three,  would  be  exempt 
from  the  small  parts  banning  regulation. 
This  labeling  exemption  does  not, 
however,  apply  to  balloons,  which  the 
CSPA  expressly  requires  to  bear 
precautionary  labeling.  15  U.S.C. 
1278(b)(1). 

B.  Notice 

The  Conmiission  issued  a  notice  of 
proposed  rulemaking  ("NPR") 
concerning  the  labeling  requirements  of 
the  CSPA  on  July  1, 1994,  59  FR  33932, 
which  provided  an  opportunity  for 
comments  on  issues  including  labeling 
of  exempt  products.  Comments  on  this 
issue  were  received,  and  these  were 
discussed  in  the  preamble  to  the  final 
rule,  but  the  Commission  did  not 
resolve  the  issue.  See  60  FR  10742, 
10749.  Because  the  NPR  provided  an 
opportimity  for  public  comment,  no 
additional  NPR  is  necessary. 

C  Impact  on  Small  Businesses 

In  accordance  with  section  3(b)  of  the 
Regulatory  FlexibiUty  Act,  5  U.S.C. 
605(b),  the  Commission  certifies  that 
this  regulation  will  not  have  a 
significant  economic  impact  upon  a 
substantial  numtwr  of  small  entities  if 
issued  on  a  final  basis.  Inasmuch  as  the 
revision  exempts  certain  products  bom 
the  labeling  requirements  of  the  CSPA, 
it  imposes  no  obligation  on  any  entity. 
Therefore,  the  revision  itself  will  not 
have  a  significant  economic  impact  on 
small  businesses,  either  beneficial  or 
negative. 


D.  Environmental  Considerations 

This  action  falls  within  the  provisions 
of  16  CFR  1021.5(c),  which  designates 
categories  of  actions  conducted  by  the 
Consumer  Product  Safety  Commission 
that  normally  have  little  or  no  potential 
for  affecting  the  human  environment. 
The  Commission  does  not  believe  that 
the  revision  contains  any  unusual 
aspects  which  may  produce  effects  on 
the  human  enviroiunent,  nor  can  the 
Commission  foresee  any  circumstance 
in  which  the  rule  issued  below  may 
produce  such  effects.  For  this  reason, 
neither  an  enviroiunental  assessment 
nor  an  environmental  impact  statement 
is  required. 

E.  Effective  Date 

This  revision  will  become  effective 
immediately  upon  pubhcation  of  the 
final  regulation  in  the  Federal  Register. 
The  immediate  effective  date  is 
appropriate  because  the  revision  brings 
no  change  in  current  practice.  In  the 
preamble  to  the  February  27, 1995  rule, 
the  Commission  stated  that  until  the 
Commission  voted  on  this  issue,  "toys 
and  games  that  are  exempted  from  the 
requirements  of  the  small  parts 
regulation  by  16  CFR  1501.3  are  not 
required  to  bear  labeling  under  the  act." 
60  FR  10749.  This  rule  continues  the 
interpretation  that  exempt  products  do 
not  require  labeling  under  die  CSPA. 
Thus,  the  Commission  determines  that 
there  is  good  cause  for  an  immediate 
effective  date. 

List  of  Subjects  in  16  CFR  Part  1500 

Business  and  industry,  Consumer 
protection,  Hazardous  materials,  Infants 
and  children,  Labeling,  Packaging  and 
containers,  toys. 

Conclusion 

Therefore,  pursuant  to  the  authority  of 
the  Child  Safety  Protection  Act  [Pub.  L. 
No.  103-267),  sections  10(a)  and  24(c)  of 
the  Federal  Hazardous  Substances  Act 
(15  U.S.C.  1269(a)  and  1278(c)),  and  5 
U.S.C.  553,  the  CPSC  amends  Title  16  of 
the  Code  of  Federal  Regulations, 
Chapter  n,  Subchapter  C,  Part  1500  as 
set  forth  below: 

PART  1500— HAZARDOUS 
SUBSTANCES  AND  ARTICLES; 
ADMINISTRATION  AND 
ENFORCEMENT  REGULATIONS 

1.  The  authority  for  Part  1500 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1261-1278,  2079. 

2.  Section  1500.19(b)(1)  introductory 
text  preceding  the  warning  statement  is 
revised  to  read  as  follows: 


9 1S00.19(b)    Misl)randed  toys  and  ottter 
articles  intended  for  children. 

*  •        »        »        * 

(1)  With  the  exception  of  books  and 
other  articles  made  of  paper,  writing 
materials  such  as  crayons,  chalk, 
pencils,  and  pens,  modeling  clay  and 
similar  products,  fingerpaints, 
watercolors,  and  other  paint  sets,  and 
any  other  article  identified  in  16  CFR 
1501.3  (other  than  balloons),  any  article 
that  is  a  toy  or  game  intended  for  use 
by  children  who  are  at  least  three  years 
old  but  less  than  six  years  of  age  shall 
bear  or  contain  the  following  cautionary 
statement  if  the  toy  or  game  includes  a 
small  part: 

*  *        *        *        » 

Dated:  August  3, 1995. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

[FR  Doc.  95-19627  Filed  8-11-95;  8:45  am) 

BILLMO  COOE  tSSS-AI-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  30 

Foreign  Option  Transactions;  Material 
Changes  in  Terms  and  Conditions  of 
Option  Contract 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission)  is 
publishing  notice  of  certain  material 
changes  in  the  terms  and  conditions  of 
the  option  contract  on  the  MIBOR  '90 
futures  contract  traded  on  the  MEFF 
Sociedad  Rectora  de  Productos 
Financieros  Derivados  de  Rente  Fija, 
S.A.  (MEFF  Renta  Fija)  to  be  offered  or 
sold  to  persons  located  in  the  United 
States.  The  initial  order  permitting, 
among  others,  option  contracts  on  the 
MIBOR  '90  futures  contract  to  be  offered 
or  sold  to  persons  in  the  United  States 
was  issued  on  June  5, 1995,  60  FR  30462 
(June  9, 1995),  pursuant  to  Commission 
rule  30.3(a),  17  CFR  30.3(a),  which 
makes  it  unlawful  for  any  person  to 
engage  in  the  offer  or  sale  of  a  foreign 
option  product  until  the  Commission, 
by  order,  authorizes  such  foreign  option 
to  be  offered  or  sold  in  the  United 
States. 

EFFECTIVE  DATE:  August  14,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
C.  Kang,  Esq.,  or  Robert  Rosenfeld,  Esq., 
Division  of  'Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  N.W., 


Washington,  D.C.  20581.  Telephone: 

(202)  254-8955. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  has  issued  the  following 

Notice: 

Notice  of  Certain  Material  Changes  in 
Terms  and  Conditions  of  the  Option  Contract 
on  the  MIBOR  '90  Futures  Contract 
Previously  Approved  Under  Commission 
Rule  30.3(a)  Permitting  Option  Contracts  on 
MEFF  Renta  Fija  to  be  Offered  or  Sold  in  the 
United  States. 

By  Order  issued  on  June  5, 1988 
(Initial  Order),  the  Commission 
authorized,  pursuant  to  Commission 
rule  30.3(a),'  certain  option  products 
traded  on  the  MEFF  Renta  Fija  to  be 
offered  or  sold  in  the  United  States.  60 
FR  30462  Oune  9,  1995).  Among  other 
conditions,  the  Initial  Order  specified 
that: 

Except  as  otherwise  permitted  under  the 
Commodity  Exchange  Act  and  regulations 
thereunder,  *  *  *  no  offer  or  sale  of  any 
MEFF  Renta  Fija  option  product  in  the 
United  States  shall  be  made  until  thirty  days 
after  publication  in  the  Federal  Register  of 
notice  specifying  the  particular  option(s)  to 
be  offered  or  sold  pursuant  to  this  Order.* 

By  letter  dated  July  6, 1995,  MEFF 
Renta  Fija  through  its  counsel 
represented  that  it  would  be  replacing 
the  existing  option  contract  on  the 
MIBOR  '90  futures  contract  with  the 
option  on  the  MIBOR  '90  Plus  futures 
contract,  which  has  a  notional  value  ten 
(10)  times  greater  than  the  MIBOR  '90 
futures  contract  underlying  the  option 
previously  approved  by  the  Initial 
Order.2  Counsel  has  confirmed  that  the 
options  on  the  MIBOR  '90  Plus  futures 
contract  commenced  trading  on  June  12, 
1995  and  that  the  option  on  the  MIBOR 
'90  futures  contract  has  now  been 
deUsted. 

MEFF  Renta  Fija  has  requested  that 
the  Commission  confirm  that  its  Initial 
Order  authorizing  options  on  the 
MIBOR  '90  futures  contract,  the 
monthly  option  on  the  10-year     - 
Government  Bond  futures  contract  and 
the  Quarterly  option  on  the  10-year 
Government  bond  futures  contract,  is 
amended  to  substitute  options  on  the 
MIBOR  '90  Plus  futures  contract  for  the 


previously  approved  MIBOR  '90  option 
contract.  Since  the  increase  in  the 
notional  value  of  the  futures  contract 
underlying  the  previously  authorized 
MIBOR  '90  option  is  considered  to  be  a 
material  change  in  the  existing  option 
contract,  the  Commission  is  pubUshing 
the  new  terms  and  conditions  of  the 
option  contract  on  the  MIBOR  '90  Plus 
futures  contract  for  notice  purposes 
only.  The  Commission  also  is  amending 
Appendix  B  to  Part  30  of  its  regulations 
to  reflect  this  change. 

Contract  Specifications  Options  on  the 
MIBOR  '90  Plus  Futures  Contact 

Underlying  Asset 

MIBOR  '90  Plus  futures  contract.  The 
underlying  asset  of  the  90-day  interbank 
deposit  future  is  the  interest  paid  on  an 
interbank  deposit,  theoretically  placed 
on  the  contract's  maturity  day,  for  a 
period  of  ninety  days  and  an  amount  of 
one  hundred  million  pesetas. 

Contract  Size 

1  futures  contract. 
Exercise  Style 

American. 
Traded  Options 

Options  on  futures  with  trading 
available  at  least  in  March,  June, 
September  and  December  in  addition  to 
the  same  quarters  of  the  following  year. 

Available  Classes 

At  least  one  options  class  for  each  of 
the  underlying  asset's  two  nearby 
expirations  shall  be  avfulable  for 
trading. 

Available  Series 

On  the  first  trading  day  of  an 
expiration  at  least  five  series  of  calls  and 
five  series  of  puts  shall  be  introduced 
for  the  same  underlying  asset  with  the 
same  expiration  month,  but  with 
different  strike  prices. 

For  one  of  the  call  or  put  series,  the 
strike  price  will  be  equal  to  the  daily 
settlement  price  of  the  underlying  asset 
the  day  prior  to  the  option's  first  trading 
day,  rounded  off  to  the  nearest  strike 
price  interval. 


For  the  other  series,  the  strike  price 
shall  be  set  so  that  there  are  at  least  two 
options  series  with  strikes  above  and  at 
least  two  series  with  strikes  below  the 
first  strike  price. 

Trading  Hours 

8:00  a.m.  to  10:00  p.m. 

Last  Trading  Day 

The  last  business  day  prior  to  the 
expiration  date. 

Expiration  Date 

Third  Wednesday  of  the  underlying 
futures  contract  month;  if  the  expiration 
date  coincides  with  a  holiday,  the 
expiration  date  shall  be  the  following 
business  day. 

Quotation  Method 

Quoted  in  points,  with  one  point 
equals  two  hundred  and  fifty  pesetas. 

TicJc  Value 

The  minimum  fluctuation  of  the 
premium  shall  be  1  point. 

Margining 

Margin  is  calculated  taking  into 
account  the  overall  futures  and  options 
portfolio. 

List  of  Subjects  in  1 7  CFR  Part  30 

Commodity  futures,  Commodity 
options,  Foreign  transactions. 

Accordingly,  17  CFR  Part  30  is 
amended  as  set  forth  below: 

PART  30— FOREIGN  FUTURES  AND 
FOREIGN  OPTION  TRANSACTIONS 

1.  The  authority  citation  for  Part  30 
continues  to  read  as  follows: 

Authority:  Sees.  2(a)(1)(A),  4.  4c.  and  8a  of 
the  Commodity  Exchange  Act,  7  U.S.C.  2, 6, 
6c  and  12a. 

2.  Appendix  B  to  Part  30  is  amended 
by  adding  the  following  entry  in 
alphabetical  order  to  read  as  follows: 

APPENDIX  B— Option  Contracts 
Pennitted  To  Be  Offered  or  Sold  in  the 
U.S.  Pursuant  to  §  30.3(a) 


Exchange 


Type  of  contract 


FR  date  and  citation 


MEFF   Sociedad   Rectora  de 
Derivados  de  Renta  Fija,  S.A. 


Productos   Financieros 


Option  Contracts  on  the  MIBOR  '90  Plus  Futures  Con- 
tract. 


August  14,  1995;  60  FR 
41803 


'  *  Conomission  rule  30.3(a),  17  CFR  30.3(a),  makes 
it  unlawful  for  any  (>erson  to  engage  in  the  offer  or 
sale  of  a  foreign  option  product  until  the 
Commission,  by  order,  authorizes  such  foreign 
option  to  be  offered  or  sold  in  the  United  States. 


2  See  letter  dated  July  6, 1995  from  Philip 
McBride  Johnson,  Skadden,  Arps,  Slate,  Meagher  & 
Flom  to  Jean  A.  Webb,  CFTC  Secretary. 


JMI 
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Issued  in  Washington,  D.C  on  August  8, 
1995. 

Jean  A.  Webb. 

Secretary  to  the  Commission. 

(FR  Doc.  95-19982  Filed  8-11-95;  8:45  am) 

BILUNQ  COOC  a3S1-01-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  101  and  122 
[7.0-95-62] 

Establishment  of  New  Port-Rocldord, 
lilinois 

AQENCY:  Customs  Service,  Department 
of  the  Treasury. 
action:  Final  rule. 

SUMMARY:  This  dociunent  amends  the 
Customs  Regulations  pertaining  to 
Customs  field  organization  by 
establishing  a  new  port  of  entry  in  the 
Customs  District  of  Chicago,  Illinois, 
North  Central  Region  at  Rockford, 
Illinois,  and  by  deleting  Greater 
Rockford  Airport  from  the  list  of  user 
fee  airports.  The  new  port  of  entry  will 
include  Greater  Rockford  Airport,  which 
is  currently  operated  as  a  user  fee 
airport.  This  change  will  assist  the 
Customs  Service  in  its  continuing  efforts 
to  achieve  more  efficient  use  of  its 
personnel,  facilities,  and  resources,  and 
to  provide  better  service  to  carriers, 
importers,  and  the  general  public. 
EFFECTIVE  DATE:  September  13, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Brad  Lund,  Office  of  Field  Operations, 
202-927-0192. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  order  to  achieve  more  efficient  use 
of  its  personnel,  facilities,  and 
resources,  and  in  order  to  provide  better 
service  to  carriers,  importers,  and  the 
pubhc  in  the  North  Central  Region, 
Customs  is  amending  its  regulations  to 
include  Rockford,  UUnois,  as  a  port  of 
entry.  The  new  port  of  entry  will 
include  Greater  Rockford  Airport,  which 
is  currently,  but  will  no  longer  be,  a  user 
fee  airport.  Section  101.3,  Customs 
Regulations  (19  CFR  101.3)  is  amended 
to  add  Rockford,  Illinois  to  the  list  of 
Customs  ports,  and  §  122.15,  Customs 
Regulations  (19  CFR  122.15)  is  amended 
by  removing  Greater  Rockford  Airport 
fit)m  the  list  of  user  fee  airports. 

In  a  Notice  of  Proposed  Rulemaking 
pubUshed  in  the  Federal  Register  on 


October  5, 1994  (59  FR  50717),  Customs 
proposed  these  regulatory  changes 
because  it  believes  that  there  is 
sufficient  justification  for  the 
establishment  of  a  new  port  of  entry  at 
Rockford,  Illinois. 

Analysis  of  Comments 

In  its  Notice  of  Proposed  Rulemaking, 
Customs  invited  the  public  to  comment 
on  the  proposed  establishment  of 
Rockford  as  a  new  port.  One  comment 
was  received.  The  commenter  stated 
that  importer  costs  were  reduced  and 
that  the  time  for  Customs  clearance  and 
delivery  of  goods  was  reduced  from  3  or 
4  days  to  1  day  once  Rockford  became 
a  user  fee  airport.  He  predicted  that 
once  Rockford  becomes  a  full  port  of 
entry,  the  perceived  permanency  of  the 
operation  would  encourage  more 
companies  to  clear  their  imports  at 
Rockford,  thereby  reducing  the 
workload  at  other  ports.  He  concluded 
that  Rockford 's  new  port  status  would 
benefit  both  Rockford  and  the  Customs 
Service. 

Conclusion 

Inasmuch  as  the  only  comment 
received  from  the  public  was  a  positive 
one,  the  proposed  amendments  are 
adopted. 

Description  of  Port  Limits 

The  geographical  limits  of  the  new 
port  of  Rockford,  Illinois,  which  include 
Greater  Rockford  Airport,  are  as  follows: 

Bounded  to  the  north  by  the  Illinois/ 
Wisconsin  border;  Imunded  to  the  west  by 
Illinois  State  Route  26;  boimded  to  the  south 
by  Illinois  State  Route  72;  and  bounded  to 
the  east  by  Illinois  State  Route  23  north  to 
the  Wisconsin/Illinois  border. 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

Customs  routinely  establishes, 
expands,  and  consolidates  Customs 
ports  of  entry  throughout  the  United 
States  to  accommodate  the  volume  of 
Customs-related  activity  in  various  parts 
of  the  country.  Thus,  although  a  Notice 
of  Proposed  Rulemaking  was  issued 
with  notice  for  public  comment, 
because  this  matter  relates  to  agency 
management  and  organization  it  is  not 
subject  to  the  notice  and  public 
procedure  requirements  of  5  U.S.C.  553. 
Accordingly,  this  dociunent  is  not 
subject  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 

Because  this  document  relates  to 
agency  organization  and  management,  it 
is  not  subject  to  Executive  Order  12866. 


Drafting  Information 

The  principal  author  of  this  document 
was  Janet  L.  Johnson.  Regulations 
Branch.  However,  personnel  from  other 
offices  participated  in  its  development.   . 

Lists  of  Subjects 

19  CFR  Part  101 

Customs  duties  and  inspection, 
Exports,  Imports,  Organization  and 
functions  (Government  agencies). 

19  CFR  Part  122 

Air  carriers.  Aircraft,  Airports, 
Customs  duties  and  inspection,  Freight. 

Amendments  to  the  Regulations 

For  the  reasons  set  forth  above,  parts 
101  and  122  of  the  Customs  Regulations 
(19  CFR  parts  101  and  122)  are  amended 
as  set  forth  below. 

PART  101— GENERAL  PROVISIONS 

1.  The  general  authority  citation  for 
part  101  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  2, 66, 
1202  (General  Note  20,  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS)), 
1623, 1624. 

§101.3    [Amended] 

2.  Section  101.3(b)  containing  the  list 
of  Customs  regions,  districts  and  ports 
of  entry  is  amended  by  adding 
"Rockford,  111.  (T.D.  95-62)"  in  the 
appropriate  alphabetical  order  in  the 
"P(Wts  of  Entry"  colunm  in  the  Chicago. 
Illinois  district  of  the  North  Central 
Region. 

PART  122— AIR  COiMMERCE 
REQULATIONS 

1.  The  authority  citation  for  part  122 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  58b,  66, 
1433, 1436, 1459, 1590, 1594.  1823, 1624, 
1644;  49  U.S.C  App.  1509. 

2.  The  list  of  user  fee  airports  in 

§  122.15(b)  is  amended  by  removing  the 
words  "Rockford,  111."  from  the 
"Location"  column  and  by  removing  the 
words  "Greater  Rockford  Airport"  on 
the  same  line  from  the  adjacent  "Name" 
column. 
George  J.  Weiae, 
Commissioner  of  Customs. 
Approved:  July  31, 1995. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  95-19951  Filefl  8-11-95;  8:45  am] 
BILUNG  CODE  4820-02-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  73 
[0ocketNo.87C-0316] 

Listing  of  Coior  Additives  Exempt 
From  Certification;  Astaxanthin; 
Objection  and  Request  for  a  Hearing; 
Staying  Portions  of  the  Regulation; 
Confirmation  of  £ffectlve  Date 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  has  received  one  objection  to  the 
final  rule  for  astaxanthin  as  a  color 
additive  in  the  feed  of  salmonid  fish  to 
oihance  the  color  of  their  flesh.  The 
objection  concerns  a  specification  and 
the  requirement  for  labeling  of  the  color 
additive.  The  objection  requests  a 
hearing  on  the  two  issues.  The 
submission  of  the  objection  stays  the 
effective  date  of  two  paragraphs  of  the 
astaxanthin  regulation  until  the  agency 
can  rule  on  them.  FDA  is  confirming  the 
effective  date  of  May  16, 1995,  for  the 
remainder  of  this  regulation  that 
appeared  in  the  Federal  Register  of 
April  13,  1995  (60  FR  18736). 
DATES:  Effective  date  confirmed:  May 
16, 1995,  except  for  21  CFR  73.35(b)  for 
the  specification  for  total  carotenoids 
other  than  astaxanthin  and  21  CFR 
73.35(d)(3)  for  the  labeling 
requirements. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  C.  Wallwork,  Center  for  Food 
Safety  and  AppUed  Nutrition  (HFS- 
217),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204- 
0001,202-418-3078. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  13,  1995  (60 
FR  18736),  FDA  amended  part  73  (21 
CFR  part  73)  of  its  regulations  to 
provide  for  the  safe  use  of  astaxanthin 
as  a  color  additive  in  the  feed  of 
salmonid  fish  to  enhance  the  color  of 
their  flesh. 

FDA  gave  interested  persons  until 
May  15, 1995,  to  file  objections  and 
requests  for  a  hearing  on  §  73.35  (21 
■  CFR  73.35).  The  agency  received  from 
one  color  additive  manufacturer 
objections  to  two  provisions  of  the  final 
rule.  The  objector  requested  a  hearing 
on  two  issues:  The  specification  for  total 
carotenoids  other  than  astaxanthin  of 
not  more  than  4  percent  under 
§  73.35(b)  and  the  labeling  requirement 
for  the  presence  of  the  color  additive  in 


sahnonid  fish  under  §  73.35(d)(3). 
Under  section  701(e)(2)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
371(e)(2))  the  objection  stays  the  effect 
of  these  two  paragraphs  of  the 
astaxanthin  regulation  until  the  agency 
has  ruled  on  the  objections.  Apart  from 
§  73.35(b)  and  (d)(3),  FDA  is  confirming 
the  effective  date  of  May  16,  1995,  for 
the  final  rule  that  amended  the  color 
additive  regulations  to  provide  for  the 
use  of  astaxanthin  as  a  color  additive  in 
the  feed  of  salmonid  fish  to  enhance  the 
color  of  their  flesh.  The  objections  are 
on  file  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville.  MD  20857, 
imder  the  docket  number  found  in  the 
heading  of  this  document. 

List  of  Subjects  in  21  CFR  Part  73 

Color  additives.  Cosmetics,  Drugs, 
Medical  devices. 

Therefore,  imder  the  Federal  Food, 
E>rug,  and  Cosmetic  Act  (sees.  201,  401, 
402. 403, 409,  501,  502,  505,  601,  602, 
701,  721  (21  U.S.C.  321.  341,  342,  343, 
348,  351,  352,  355,  361,  362,  371,  379e)) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10),  notice  is  given  that  because 
of  the  objection  and  request  for  a 
hearing  on  the  specification  for  total 
carotenoids  other  than  astaxanthin  of 
not  more  than  4  percent  in  §  73.35(b) 
and  the  labeling  requirement  for  the 
presence  of  the  color  additive  in 
salmonid  fish  in  §73. 35(d)(3),  these 
provisions  are  stayed  until  further 
notice.  Accordingly,  the  amendments  to 
§  73.35  issued  on  April  13.  1995  (60  FR 
18736),  became  effective  May  16,  1995, 
except  for  §§  73.35(b)  and  (d)(3),  which 
are  stayed  imtil  further  notice. 

Dated:  August  7,  1995. 
WilUam  K.  Hubbard, 

Acting  Deputy  Commissioner  for  Policy. 
[FR  Doc.  95-19946  Filed  8-11-95;  8:45  am] 
BILUNG  CODE  4160-01-F 


OCCUPATIONAL  SAFETY  AND 
HEALTH  REVIEW  COMMISSION 

29  CFR  Part  2200 

Rules  of  Procedure 

AGENCY:  Occupational  Safety  and  Health 
Review  Commission. 
ACTION:  Final  rule. 

SUMMARY:  The  Occupational  Safety  and 
Health  Review  Commission  has 
determined  that  it  is  in  the  public 
interest  to  adopt  procedures  that  will 
permit  the  small  employer  who 
challenges  an  OSHA  citation  before  the 


Commission  to  do  so  with  minimal 
complexity  and  cost.  Accordingly,  it  has 
decided  to  initiate  a  pilot  E-Z  Trial 
program  for  a  one  year  period, 
beginning  October  1, 1995.  After  the  test 
period,  the  Commission  will  evaluate 
the  results  and  determine  whether  it 
should  continue  the  E-Z  Trial  program 
and,  if  so,  what  modifications  should  be 
made.  The  evaluation  will  involve 
surveying  employers  and  employer 
representatives  regarding  their 
satisfaction  with  the  fairness  and 
efficiency  of  the  process  and  analyzing 
data  on  the  rate  at  which  E-Z  Trial  cases 
go  to  a  hearing,  the  length  and  cost  of 
hearings  and  the  cycle  times  of  these 
cases  as  compared  to  those  of 
conventional  cases.  We  will  also  gather 
information  from  our  Judges  and  the 
Solicitor  of  Labor  and  OSHA  persoimel 
regarding  how  well  the  process  is 
working  and  how  it  might  be  changed 
or  improved. 

As  the  name  implies,  E-Z  Trial  is 
designed  to  simplify  and  accelerate 
adjudication  for  cases  that  warrant  a  less 
formal,  less  costly  process.  To  ensure 
that  the  program  is  used  sufficiently  to 
enable  the  Commission  to  determine  its 
success  or  failure,  as  well  as  its 
strengths  and  weaknesses,  cases  will  be 
assigned  to  E-Z  Trial  by  the  Chief 
Administrative  Law  Judge.  The 
Commission  will  also  include 
explanatory  materials  on  E-Z  Trial  in  its 
Notice  of  Docketing  to  employers  to 
make  sure  that  (1)  employers  are  well 
aware  of  the  availability  of  the  E-Z  Trial 
option  early  in  the  process  and  (2) 
employers  are  clear  on  how  they  can 
apply  for  E-Z  Trial.  Together  these 
mechanisms  should  encourage  the  use 
of  E-Z  Trial  whenever  appropriate. 
Parties  who  believe  that  an  assigned 
case  is  inappropriate  for  E-Z  Trial  can 
present  their  reasons  to  the  presiding 
Judge  who,  upon  consultation  with  the 
Chief  Judge,  may  order  the  case  to 
proceed  under  conventional 
proceedings.  In  addition,  a  Judge 
assigned  to  a  case  could  unilaterally 
direct  that  case  to  be  tried  under  E-Z 
Trial  proceedings.  The  Commission  has 
also  adopted  certain  rules  and 
procedures  designed  to  shorten  the 
length  of  the  proceedings.  For  example, 
the  parties  are  required  to  disclose 
certain  information  to  each  other. 
Discovery,  while  not  prohibited,  is 
allowed  only  under  the  terms  set  by  the 
presiding  Judge,  Interlocutory  appeals 
are  prohibited  and,  where  practicable, 
the  Judge  is  encouraged  to  render  his  or 
her  decision  from  the  bench.  Any  party 
dissatisfied  with  the  disposition  of  the 
case  may  seek  review  of  that  decision  as 
in  conventional  proceedings. 
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DATES:  These  revised  rules  will  take 
effect  on  October  1, 1995.  After 
September  30, 1996,  §  2200.203(a)  will 
no  longer  be  in  effect  unless  extended 
by  the  Commission  by  publication  of  a 
final  rule  in  the  Federal  Register. 

FOB  FURTHER  INFORMATION  CONTACT: 
Earl  R.  Ohman,  Jr.,  General  Counsel, 
One  Lafayette  Centre.  1120  20th  St., 
N.W..  9th  Floor,  Washington,  DC 
20036-3419  Phone  (202)  606-5410. 

SUPPLEMENTARY  INFORMATION: 
Development  of  the  Final  Rules 

On  May  1, 1995,  the  Occupational 
Safety  and  Health  Review  E-Z 
Commission  published  in  the  Federal 
Register  a  proposal  to  revise  its  rules 
governing  simpUfied  proceedings  and  to 
institute  a  pilot  E-Z  Trial  program  (60 
FR  21058).  The  notice  explained  the 
procedures  followed  by  the  Commission 
in  developing  its  proposal  and  the  basis 
and  purpose  of  the  proposed  rules.  The 
notice  included  a  request  for  public 
comment. 

In  response,  a  number  or 
organizations  who  would  be  affected  by 
the  revised  rules  filed  comments  with 
the  E-Z  Commission.  The  Office  of  the 
Solicitor  of  Labor,  which  represents  the 
Secretary  of  Labor  in  all  adjudicative 
proceedings  before  the  Commission, 
filed  comments  on  behalf  of  the 
Secretary  of  Labor.  The  following 
organizations,  listed  alphabetically, 
presented  comments  on  the  proposed 
revision  to  the  rules:  the  Administrative 
Conference  of  the  United  States:  the 
American  Dental  Association;  Bell 
Atlantic  Network  Services,  Inc.;  General 
Building  Contractors  Association,  Inc.; 
Gibson,  Dunn  &  Crutcher;  Jackson. 
Murdo.  Grant  &  McFarland.  P.C; 
McDermott,  Will  &  Emery;  Morgan, 
Lewis  &  Bockius;  the  National  Funeral 
Directors  Association;  the  National 
Stone  Association;  Rader.  Campbell, 
Fisher  &  Pyke;  and  Schottenstein,  Zox  & 
Dimn.  The  Commission  gratefully 
acknowledges  receipt  of  these 
comments  and  assures  all  commentators 
that  their  concerns  about  the  proposed 
changes  were  fully  considered,  even 
though  some  are  not  specifically 
discussed  here. 

In  developing  the  final  rules  set  forth 
in  this  document,  the  Commission 
considered  not  only  the  concerns  of  the 
commentators,  but  also  those  of  other 
interested  parties.  The  Chairman  and 
representatives  of  the  Commission  met 
with  AFL-CIO  affiliate  unions  on  March 
16. 1995.  with  members  of  the 
Solicitor's  office  on  May  16. 1995.  and 
on  May  18. 1995.  conducted  two  focus 
group  sessions  in  Philadelphia, 


Pennsylvania,  with  attorneys,  non — 
attorney  representatives,  and  employers. 

After  careful  consideration  of  all 
comments  received,  the  Commission 
issues  these  E-Z  Trial  rules,  amending 
its  rules  for  simplified  proceedings  in 
order  to  promote  more  effective  and 
efficient  proceedings  before  the 
Commission's  Judges  while  maintaining 
fairness  to  all  its  participants. 

Eligibility  for  E-Z  Trial 

The  Commission  received  several 
suggestions  addressing  §  2200.202. 
which  sets  forth  which  cases  should  be 
eligible  for  E-Z  Trial.  Several 
commentators  noted  that  the  importance 
and  complexity  of  a  case  are  often 
dependent  on  the  required  abatement, 
not  the  proposed  penalty.  One 
commentator  suggested  raising  the 
$7500  penalty  limitation,  and  including 
only  those  cases  where  the  employer 
agrees  that  the  cost  of  abatement  would 
be  $7500  or  less.  The  Commission  found 
this  suggestion  interesting  because,  as 
these  commentators  suggested,  the 
higher  the  cost  of  abatement,  the  more 
complicated  the  issues  in  the  case  are 
likely  to  be.  After  considering  the  issue, 
however,  the  Commission  has 
determined  that  the  suggestion  is  not 
viable.  While  it  is  sometimes  clear  from 
the  nature  of  the  citation  that  the  cost 
of  abatement  would  be  either  substantial 
or  relatively  minor,  the  effect  of  the  cost 
of  abatement  on  the  complexity  of  the 
case  usually  cannot  be  determined  at 
the  outset  of  the  proceeding  when  the 
case  file  contains  little  more  than  the 
citation  and  notice  of  contest.  Therefore, 
an  instruction  to  the  Chief  Judge  to 
exclude  abatement  over  a  certain  dollar 
value  would  not  be  practicable. 
Similarly,  it  would  be  difficult  to  carry 
out  one  commentator's  suggestion  that 
only  cases  involving  factual  issues  and 
not  legal  issues  be  directed  for  E-Z 
Trial.  Certainly  such  cases  would  be 
most  suitable  for  E-Z  Trial.  However, 
the  Commission  believes  that  such  a 
separation  of  cases  would  be  difficult,  if 
not  impossible,  to  perform,  given  the 
potential  for  legal  issues  arising  in  any 
case.  We  would  expect  that  in  most 
cases  where  the  Chief  Judge  determines 
that  the  abatement  called  for  in  the 
citation  would  be  expensive  or  the  legal 
issues  presented  in  the  case  are  difficult, 
he  would  determine  that  the  case  is  too 
complex  to  be  a  candidate  for  E-Z  Trial. 

The  Commission  has  concluded  that 
the  $7500  limit  originally  proposed  is 
too  low.  Upon  examination  of  the 
Commission's  case  load,  we  are  unable 
to  discern  a  significant  difference  in 
complexity  between  cases  with 
proposed  penalties  ranging  fi-om  $7500 
to  $10,000.  By  considering  cases  for  E- 


Z  Trial  with  proposed  penalties  of  not 
more  than  $10,000.  the  Chief  Judge 
would  have  an  expanded  number  of 
cases  to  choose  from  during  this  pilot 
project.  Therefore,  the  Commission  will 
instruct  the  Chief  Judge  to  consider 
cases  for  E-Z  Trial  where  the  proposed 
penalties  do  not  exceed  $10,000  rather 
than  $7500. 

The  Secretary  suggested  that  the 
criteria  used  for  Simplified  Proceedings 
be  adopted  for  E-Z  Trial  and  that  any 
case  involving  air  contaminants 
(Subpart  Z  of  Part  1910)  be  disqualified. 
The  Secretary  also  suggested  that  cases 
which  would  appear  to  involve 
affirmative  defenses  should  not  be 
eligible  for  E-Z  Trial  because  such  cases 
usually  require  discovery  and  often 
become  complicated.  A  commentator 
suggested  that  the  specific  requirements 
for  E-Z  Trial  eligibility  be  set  forth  in 
the  rule.  The  Commission  agrees  that 
the  eligibility  criteria  be  included  in  the 
rule.  The  Commission  continues  to 
believe,  however,  that  during  this  pilot 
project,  it  should  maintain  the 
flexibility  to  apply  broad  eligibility 
criteria.  Accordingly,  the  Commission 
expects  that  cases  appropriate  for  E-Z 
Trial  would  generally  include  those 
with  one  or  more  of  the  following 
characteristics:  (1)  Relatively  few 
citation  items.  (2)  an  aggregate  proposed 
penalty  of  not  more  than  $10,000,  (3)  no 
allegation  of  willfulness,  (4)  a  hearing 
that  is  expected  to  take  less  than  two 
days,  or  (5)  a  small  employer  whether 
appearing  pro  se  or  represented  by 
counsel. 

Procedures  for  Commencing  and 
Discontinuing  E-Z  Trial 

Many  commentators  objected  to  the 
language  in  §  2200.203(a)  authorizing 
the  Chief  Judge  to  assign  cases  to  E-Z 
Trial  without  either  party's  request  or 
consent.  Similarly,  there  was 
widespread  belief  that  once  selected  for 
E-Z  Trial,  it  would  be  very  difficult  to 
return  the  case  to  conventional 
proceedings.  Generally,  these 
commentators  expressed  concern  over 
being  forced  into  a  proceeding  that 
limited  the  availability  of  certain 
procedures,  particularly  discovery.  One 
commentator  even  suggested  that  there 
be  a  "presumption  of  correctness"  for 
employers  wanting  to  opt  out  of  E-Z 
Trial,  and  that  the  Judge  be  required  to 
find  "overwhelming  and  compelling 
reasons  why  the  case  should  be 
simplified." 

As  we  note;  infra,  the  concern  over 
the  loss  of  discovery  is  overstated.  Our 
paramount  concern  is  always  the 
conduct  of  a  fair  proceeding.  The 
Commission  does  not  intend  to 
eliminate  discovery.  The  rules 
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specifically  grant  authority  to  the 
presiding  Judge  to  allow  whatever 
discovery  he  finds  appropriate. 

Thus,  where  the  Judge  determines 
that  extensive  discovery  is  necessary,  or 
finds  some  other  reason  for 
discontinuing  E-Z  Trial,  §  2200.204(a) 
authorizes  him  to  do  so  after 
consultation  with  the  Chief  Judge.  The 
Commission  does  not  foresee  this 
consultation  process  as  significantly 
restricting  the  presiding  Judge  from 
appropriately  removing  a  case  fi'om  E- 
Z  Trial. 

It  is  the  Commission's  view  that 
making  it  too  easy  for  the  parties  to  opt 
out  of  E-Z  Trial  would  run  counter  to 
the  purpose  of  the  program. 
Nonetheless,  where  a  party  believes  that 
its  case  has  been  inappropriately 
assigned  to  E-Z  Trial,  §  2200.204(b) 
allows  that  party  to  move  for  the  judge 
to  return  the  matter  to  conventional 
proceedings.  The  Commission  expects 
that,  upon  a  showing  of  good  cause, 
most  requests  for  returning  a  case  to 
conventional  proceedings  will  be 
granted.  Joint  motions  to  return  a  case 
to  conventional  proceedings  shall  be 
granted  by  the  Judge  and  do  not  require 
a  showing  of  good  cause. 

While  the  Commission  recognizes  the 
concern  expressed  by  many 
commentators  over  the  assignment  of 
cases  to  E-Z  Trial  without  the  consent 
of  the  parties,  it  believes  that  such  a 
mechanism  is  necessary.  As  the 
Commission  stated  in  the  preamble  to 
the  proposed  E-Z  Trial  rules,  the 
previous  rules  for  Simplified 
Proceedings,  which  would  take  effect 
only  upon  a  party's  request,  were  rarely 
used.  When  Simplified  Proceedings 
were  requested  by  a  party,  the  other 
party  often  filed  and  objection  that  was 
granted  by  the  presiding  judge.  It  is  the 
Commission's  goal  that  these  E-Z  Trail 
rules  will  increase  the  number  of  cases 
that  use  simplified  proceedings  to  a 
significant  level.  The  Commission  hopes 
that  after  some  experience  with  this 
process,  litigants  and  their 
representatives  will  find  it  to  be  a  useful 
alternative  to  our  conventional  trial 
process.  Therefore,  the  Commission  has 
set  forth  a  sunset  provision  at 
§  2200.201(b).  Under  this  provision, 
§  2200.203(a),  which  allows  the  Chief 
Judge  to  assign  cases  for  E-Z  Trial,  will 
no  longer  be  in  effect  after  the 
conclusion  of  the  plot  program  unless 
otherwise  extended  by  the  Commission. 

Disclosure  and  Discovery 

Most  of  the  Commentators  expressed 
reservations  concerning  the  restrictions 
on  discovery  set  for  at  §2200.207.  These 
commentators  feared  that  the  loss  of 
discovery  would  severely  ciulail  their 


ability  to  develop  their  case.  A  recurrent 
theme  was  that,  without  discovery, 
employers  would  be  open  to  "trial  by 
ambush  "and  that  the  Secretary,  by 
virtue  of  his  inspection  of  the  worksite, 
already  had.  in  effect  extensive 
discovery.  Similarly,  the  Secretary  of 
Labor  was  concerned  that  restrictions  on 
discovery  would  prevent  him  fix)m 
rebutting  affirmative  defenses  raised  by 
employers.  Accordingly,  the  Secretary 
suggested  that  the  rule  be  relaxed  to 
allow  discovery  upon  a  showing  of 
need. 

We  believe  that  these  commentators 
have  interpreted  the  intent  of  the  rule. 
We  are  aware  that  E-Z  Trial  proceedings 
must  be  structured  fairly.  The  proposed 
rule  was  designed  to  have  the  Judge  take 
a  more  active  role  in  the  discovery 
process  to  ensure  that  it  is  limited  to 
that  which  is  necessary.  By  doing  so,  the 
Commission  hoped  to  minimize  delay 
and  attendant  costs.  It  appears  that  the 
role  of  discovery  was  too  narrowly 
described  in  §  2200.200(b)(3)  as  being 
generally  not  permitted.  We  have 
modified  this  rule  to  more  accurately 
reflect  the  intent  of  the  Commission. 

Because  it  is  the  intent  of  the 
Commission  that  E-Z  Trial  will  enable 
the  small  employer  to  represent  himself 
better,  it  is  especially  important  that  the 
Judge  be  involved  in  the  discovery 
process.  Few  things  could  be  more 
intimidating  or  confusing  to  a  pro  se 
employer  than  to  receive  a  long  list  of 
interrogatories,  requests  for  admission, 
or  requests  for  production  of  documents 
or  to  have  to  partake  in  depositions. 
When  such  requests  are  made,  the 
Commission  expects  that  its  Judges  will 
restrict  discovery  that  appears  to  be  of 
marginal  value. 

It  is  the  Commission's  expectation 
that,  as  a  result  of  reasonable 
restrictions  on  discover,  the 
adjudicatory  process  will  be 
substantially  accelerated  with 
significant  cost  savings  being  realized 
by  both  employers  and  the  Secretary. 
The  Commission  expects  that  having  the 
Judge  take  a  more  active  role  will 
expedite  the  case. 

Several  commentators  observed  that  if 
discovery  were  to  be  restricted,  the 
Secretary  should  be  required  to  turn 
over  his  investigatory  file  to  the 
employer  early  enough  in  the 
proceeding  to  enable  the  employer  to 
evaluate  the  case  against  him  and 
prepare  a  defense.  We  find  this 
suggestion  to  be  well-taken  and  have 
included  a  new  §  2200.206  to  require 
that  the  Secretary  disclose  to  the 
employer  certain  information  early  in 
the  proceeding.  We  note  that  it  is 
already  a  general  practice  amongst  some 
of  the  Commission's  Judges  to  require 


the  Secretary  to  turn  over  all  or  part  of 
the  investigatory  file.  In  many  other 
cases,  the  file  is  routinely  turned  over  to 
the  employer's  counsel  upon  request. 
However,  most  pro  se  employers  would 
not  know  that  they  have  the  right  to 
request  information  contained  in  the 
investigative  file.  Therefore,  by 
requiring  that  certain  information  in  the 
file  be  turned  over  early  in  the 
proceeding,  the  employer  would,  in  all 
cases,  be  given  the  basic  documents 
necessary  for  the  preparation  of  its 
defense. 

The  Secretary  expressed  the  concern 
that  requiring  him  to  turn  over  the 
entire  investigatory  file  in  all  cases 
would  impose  a  substantial  burden.  Not 
only  would  the  Secretary  be  required  in 
every  case  to  duplicate  numerous 
documents,  but  he  would  also  have  to 
individually  review  each  document  to 
edit  out  any  protected  information. 
While  we  find  these  concerns  to  be 
well-founded,  we  note  that  mandatory 
pre-discovery  disclosure  is  the  trend  in 
many  jurisdictions,  including  the 
Federal  Courts.  For  example.  Federal 
Rule  of  Civil  Procedure  26(a)  requires 
the  disclosure  of  certain  basic 
information  needed  by  parties  to 
prepare  for  trial  or  make  an  informed 
decision  about  settlement. 

For  E-Z  Trial.  §  2200.206  sets  forth 
the  minimum  disclosure  requirements 
necessary  for  the  parties  to  evaluate 
their  case.  The  Commission  has 
attempted  to  balance  the  employer's 
need  for  certain  information  necessary 
to  its  case  against  the  burden  it  would 
impose  on  the  Secretary  to  require  the 
entire  investigatory  file  to  be  turned 
over  in  every  case.  Therefore,  the 
Commission  has  determined  that  it  will 
require  that  two  essential  OSHA  forms 
be  turned  over  to  the  employer  early  in 
the  proceeding:  the  compliance  officer's 
narrative  (Form  OSHA-IA)  and  the 
worksheet  (Form  OSHA  1-B)  or  their 
equivalents.  As  part  of  his  or  her  control 
over  the  discovery  process,  the 
presiding  Judge  would  retain  the 
authority  to  order  that  other  materials  be 
made  available  to  the  employer. 

Simarily,  the  Commission  believes 
that  where  an  employer  raises 
affirmative  defenses,  the  Judge  should 
require  it  to  submit  certain 
authenticating  documents  to  the 
Secretary.  For  example,  if  an  employer 
argues  that  a  violation  was  the  result  of 
unpreventable  employee  misconduct, 
the  Judge  should,  at  a  minimum,  require 
it  to  submit  to  the  Secretary  a  copy  of 
the  relevant  portions  of  its  safety 
manual  and  documentation  establishing 
the  scope  and  nature  of  employee 
discipline.  The  Commission  has 
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codified  this  requirement  at 
§  2200.206(b). 

All  rules  after  §  2200.206  have  been 
renumbered  to  reflect  the  addition  of  the 
new  rule  §  2200.206,  requiring  the 
parties  to  disclose  certain  information. 

Pre-Hearing  Conference 

Because  the  Commission  will  require 
the  Secretary  to  provide  certain 
information  to  the  employer  early  in  the 
proceeding,  §  2200.207(a)  has  been 
modified  to  require  that  the  pre-hearing 
conference  be  held  only  after  the 
employer  has  had  sufficient  time  to 
review  the  documents.  Under 
§  2200.206(b),  where  affirmative 
defenses  arfe  raised,  either  before  or  at 
the  pre-hearing  conference,  the 
Secretary  will  have  the  right,  outside  of 
discovery,  to  obtain  certain 
authenticating  documents  from  the 
employer.  The  Commission  expects 
that,  in  the  usual  case,  at  the  pre-hearing 
conference  the  Judge  will  be  in  the  best 
position  to  determine  what,  if  any, 
discovery  should  be  allowed. 

The  Secretary  of  Labor  suggested  that 
a  binding  statement  of  all  issues  in 
dispute,  including  any  afHrmative 
defenses,  be  made  part  of  a  written 
conference  order.  The  Secretary  of  Labor 
also  requested  that  a  rule  be  included 
requiring  that  a  hearing  date  be  set  at 
the  pre-hearing  conference,  and  that  the 
conference  be  held  sufficiently  in 
advance  of  the  hearing  date  to  allow  the 
parties  time  to  plan  the  presentation  of 
the  case. 

It  is  the  Commission's  view  that  its 
Judges  functions  best  when  they  have 
the  flexibility  to  manage  their  cases  in 
a  manner  that  allows  them  to  consider 
the  requirements  and  idiosyncracies  of 
the  individual  cases.  However,  the 
Secretary's  suggestion  that  the  rules 
specify  that  the  pre-hearing  conference 
be  held  sufficiently  in  advance  of  the 
hearing  to  allow  the  parties  to  prepare 
their  case  is  well-taken.  While  we  do 
not  adopt  a  rule  requiring  when  a 
hearing  date  be  set,  wherever 
practicable,  the  Judge  should  set  a 
hearing  date  before  the  pre-hearing 
conference  takes  place.  Accordingly,  the 
Conunission  has  modified  §  2200.209(a) 
to  clarify  that  the  hearing  be  held  "as 
soon  as  practicable  after  the  conclusion 
of  the  pre-hearing  conference."  Any 
agreements  reached  in  the  pre-hearing 
conference  should  be  memorialized  in  a 
pre-hearing  order. 

Hearing 

This  proposed  rule,  now  numbered 
§  2200.209.  engendered  comments  in 
three  areas. 

Three  commentators  expressed 
reservations  over  §  2200.209(c),  which 


makes  the  Federal  Rules  of  Evidence 
inapplicable  to  E-Z  Trial.  These 
commentators  suggested  that 
eUmination  of  the  Federal  Rules  of 
Evidence  would  place  the  pro  se 
employer  at  a  disadvantage  vis-a-vis  the 
trained  lawyers  representing  the 
Secretary;  would  result  in  the  creation 
of  a  second,  duplicative,  system  of 
evidentiary  rules;  and  would  allow  the 
Secretary  of  Labor  to  introduce  hearsay 
evidence  that,  when  combined  with  the 
restrictions  on  discovery,  the  employer 
would  be  unable  to  refute. 

The  Commission  adheres  to  its  view 
that  the  efficacy  of  E-Z  Trial  will  be 
enhanced,  especially  for  the  pro  se 
employer,  by  not  requiring  the  Judge  to 
strictly  adhere  to  the  Federal  Rules  of 
Evidence.  The  Commission  is  confident 
that  its  Judges  are  fully  able  to  deal  with 
issues  of  the  reliability  and  probativt 
value  of  evidence.  On  the  other  hand, 
contrary  to  the  contentions  of  the 
commentators,  it  seems  obvious  that  pro 
se  employers,  with  no  legal  training, 
would  be  at  a  substantial  disadvantage 
in  presenting  their  case  if  they  were 
required  to  strictly  adhere  to  the  Federal 
Rules  of  Evidence. 

Several  commentators  also  objected  to 
the  prohibition  on  interlocutory 
appeals.  One  commentator  noted  that, 
because  they  are  rarely  used,  the 
prohibition  was  probably  unnecessary. 
Another  commentator  objected  to  the 
prohibition  because  the  parties  would 
have  no  immediate  appeal  should  the 
Judge  improperly  force  the  case  to 
continue  under  E-Z  Trial.  This  latter 
comment  underscores  the  reason  why 
the  Commission  has  concluded  it  is 
necessary  to  prohibit  interlocutory 
appeals.  Because  of  the  unfamiliarity 
with  these  new  procedures,  we  expect 
that  some  parties  will  try  to  opt  out  even 
when  they  are  unable  to  show  good 
cause  why  the  case  should  not  continue 
under  E-Z  Trial.  To  allow  these  parties 
to  seek  interlocutory  review  of  the 
Judge's  order,  or  to  challenge  other 
orders  issued  by  the  Judge,  such  as 
discovery  orders,  would  gravely  slow 
down  the  process  and  undermine  the 
basic  goal  of  E-Z  Trial.  We  note  that, 
despite  the  prohibition  on  interlocutory 
review,  the  parties  retain  the  right, 
imder  §  2200.211,  to  petition  the 
Commission  to  review  the  Judge's 
disposition. 

"Two  commentators  also  specifically 
objected  to  §  2200.209(f)  which 
encourages  Judges  to  issue  decisions 
from  the  bench.  They  contended  that 
without  a  written  opinion,  the  rationale 
for  the  Judge's  decision  would  be 
incomplete,  making  it  difficult  both  for 
other  parties  to  rely  on  the  decision  and 
for  review  of  the  decision  on  appeal. 


1  ecause  we  never  intended  to  allow 
(..'-cisions  without  a  recorded  rationale, 
we  have  clarified  the  rule  accordingly. 
All  our  Judges'  decisions  must  comply 
with  the  Administrative  Procedure  Act. 
Therefore,  the  revised  language 
expUcitly  requires  the  Judge  to  state  his 
or  her  findings  of  fact  and  conclusions 
of  law  for  the  record.  Moreover,  the 
Judge  will  be  required  to  reduce  his  or 
her  order  to  writing  and  to  include  in 
his  or  her  order  all  paragraphs  from  the 
transcript  that  contain  findings  of  fact 
and  conclusions  of  law  that  support  the 
decision.  This  wrritten  order  will  serve 
as  the  official  decision  for  purposes  of 
appeal. 

Commission  Review 

Several  comments  suggested  a 
misunderstanding  as  to  when  a  case 
would  be  considered  for  Commission 
review.  In  the  preamble  to  these 
proposed  rules,  the  Commission  stated 
that  the  decision  to  place  a  case  under 
E-Z  Trial  would  only  be  reviewed  when 
the  losing  party  can  show  that  they  have 
been  materially  prejudiced  either  by  the 
use  of  E-Z  Trial  rather  than 
conventional  proceedings  or  by  a  lack  of 
due  process  during  those  proceedings, 
provided  objections  to  use  the  E-Z  Trial 
procedure  were  raised  in  a  timely 
fashion  to  the  Judge.  This  limitation  is 
intended  to  apply  strictly  to  those 
instances  where  a  party  seeks  review  of 
the  decision  to  place  the  case  under  E- 
Z  Trial  and,  in  no  way,  is  intended  to 
limit  the  availability  of  Commission 
review  for  any  other  allegation  of  error. 

Other  Issues 

1.  Effect  of  E-Z  Trial  on  Settlement 

The  Secretary  expressed  the  serious 
concern  that  the  availability  of  E-Z  Trial 
may  have  the  unintended  consequence 
of  reducing  the  percentage  of  cases  that 
settle  before  hearing.  The  Secretary 
pointed  out  that  requiring  parties  to 
examine  the  merits  of  their  case  when 
responding  to  pleadings,  and  the  very 
requirement  that  responses  be  filed 
often  serve  as  inducements  to 
settlement.  By  eliminating  pleadings, 
the  Secretary  suggests  that  it  will 
become  easier  for  employers  to  simply 
let  their  cases  drift  toward  a  hearing. 
According  to  the  Secretary,  many  of  the 
benefits  sought  by  E-Z  Trial  could  be 
achieved  through  the  simple  expedient 
of  extending  the  deadline  for  the  filing 
of  the  complaint.  This,  he  argues,  would 
allow  the  parties  more  time  for 
settlement  negotiations  and  the  drafting, 
execution  and  submission  of  settlement 
documents. 

The  Conmiission  shares  the 
Secretary's  concern.  The  Commission 
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always  has  sought  to  encourage  the 
amicable  settlement  of  its  cases.  In  no 
way  do  we  desire  to  undermine  this 
goal.  It  is  the  Commission's  hope  that  by 
directing  the  Judge  to  take  an  active  role 
in  narrowing  and  defining  the  issues  at 
the  pre-hearing  conference,  parties  will 
be  more  likely,  not  less  likely,  to 
determine  that  settling  their  cases  rather 
than  going  to  a  hearing  is  in  their  best 
interest.  The  Commission  would  also 
stress  to  pro  se  employers,  and  would 
expect  its  Judges  to  transmit  this  point 
during  the  pre-hearing  conference,  that 
E-Z  Trial  only  cuts  out  some  procedural 
red  tape  and  does  not  imply  that  it  will 
be  easier  for  employers  to  prevail  in 
their  contests.  Nonetheless,  we  are 
acutely  aware  that  a  reduction  in 
settlements  may  be  an  unintended 
consequence  of  E-Z  Trial.  This  is  a 
major  reason  for  the  pilot  nature  of  this 
project.  We  will  be  watching  this  issue 
closely  for  the  duration  of  the  pilot 
project. 

2.  Convert  into  Mini-Trial  Pilot 

The  Secretary  suggested  that  the 
Commission  convert  E^Z  Trial  into  a 
mini-trial  pilot  where  a  party  could 
request  a  de  novo  proceeding  under 
conventional  rules  before  the  Judge.  The 
Secretary  opines  that  this  would  give 
the  small  employer  an  opportunity  to 
state  its  case  to  the  Judge  while 
protecting  the  interests  of  the  litigants 
when  they  believe  that  their  case  could 
only  be  adequately  presented  under 
conventional  proceedings. 

The  Commission  finds  no  merit  in 
this  proposal.  It  is  the  Commission's 
opinion  that  in  most  cases  the 
Secretary's  proposal  would  amount  to 
little  more  than  giving  the  parties  a 
"second  bite  of  the  apple,"  and  would 
further  strain  the  Commission's  limited 
resources.  In  some  cases,  the  parties  can 
invoke  the  Commission's  settlement 
Judge  rule,  §  2200.101,  to  accomplish 
the  same  result.  The  purpose  of  E-Z 
Trial  is  to  streamline  and  shorten  the 
adjudicatory  process;  not  to  lengthen 
the  process  by  giving  every  losing  party 
an  opportunity  to  retry  their  case. 

The  Secretary  also  suggested  that, 
given  the  streamUning  of  the 
adjudicatory  process.  Judges'  decisibns 
rendered  after  E-Z  Trial  should  have  no 
precedential  value.  However, 
unreviewed  opinions  of  Judges  do  not 
presently  constitute  precedent  binding 
on  the  Review  Commission.  An 
unreviewed  Judge's  decision  issued 
after  an  E-Z  Trial  would  likewise  not  be 
binding  on  the  Commission.  Conversely, 
a  Commission  decision  would  have 
precedential  value  whether  it  resulted 
from  E-Z  Trial  proceedings  or  regular 
proceedings.  Additionally,  if  on  review 


the  Commission  is  of  the  view  that  due 
process  had  not  been  adequately 
provided,  the  case  could  be  remanded  to 
the  Judge. 

3.  Grandfather  Clause 

One  commentator  suggested 
exempting  those  who  currently  practice 
before  the  Commission  fix>m  having 
their  cases  assigned  to  E-Z  Trial.  We 
find  no  purpose  to  be  served  by  granting 
an  exemption  to  anyone  who  has 
previously  represented  parties  before 
the  Commission.  E-Z  Trial  is  designed 
to  benefit  parties,  not  their 
representatives.  It  would  countermand 
the  purpose  of  E-Z  Trial  to  force  a  party 
to  have  a  conventional  proceeding  for 
no  reason  other  than  its  choice  of  legal 
n§presentative. 

List  of  Subjects  in  29  CFR  Part  2200 

Administrative  practice  and 
procedure.  Hearing  and  appeal 
procedures. 

For  the  reasons  set  forth  in  the 
preamble,  the  Occupational  Safety  and 
Health  Review  Commission  amends 
Title  29,  Chapter  XX,  Part  2200  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  2200— RULES  OF  PROCEDURE 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  29  U.S.C.  661(g). 

2.  Subpart  M  is  revised  to  read  as 
follows: 

Subpart  M— E-Z  Trial 

Sec. 

2200.200  Purpose. 

2200.201  Application. 

2200.202  Eligibility  for  E-Z  Trial. 

2200.203  Commencing  E-Z  Trial. 

2200.204  Discontinuance  of  E-Z  Trial. 

2200.205  Filing  of  pleadings. 

2200.206  Disclosure  of  Information. 

2200.207  Pre-hearing  conference. 

2200.208  Discovery. 

2200.209  Hearing. 

2200.210  Review  of  Judge's  decision. 

2200.211  Applicabilityof  Subparts  A 
through  G. 

Subpart  M— E-Z  Trial 

§2200.200    Purpose. 

(a)  The  purpose  of  the  E-Z  Trial 
subpart  is  to  provide  simplified 
procedures  for  resolving  contests  under 
the  Occupational  Safety  and  Health  Act 
of  1970,  so  that  parties  before  the 
Commission  may  reduce  the  time  and 
expense  of  litigation  while  being 
assured  due  process  and  a  hearing  that 
meets  the  requirements  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
554.  These  procedural  rules  will  be 
applied  to  accompUsh  this  purpose. 


(b)  Procedures  under  this  subpart  are 
simplified  in  a  number  of  ways.  The 
major  differences  between  these 
procedures  and  those  provided  in 
subparts  A  through  G  of  the 
Commission's  rules  of  procedure  are  as 
follows. 

(1)  Complaints  and  answers  are  not 
required. 

(2)  Pleadings  generally  are  not 
required.  Early  discussions  among  the 
parties  and  the  Administrative  Law 
Judge  are  required  to  narrow  and  define 
the  disputes  between  the  parties. 

(3)  Tne  Secretary  is  required  to 
provide  the  employer  with  certain 
informational  documents  early  in  the 
proceeding. 

(4)  Discovery  is  not  permitted  except 
as  ordered  by  the  Administrative  Law 
Judge. 

(5)  Interlocutory  appeals  are  not 
permitted. 

(6)  Hearings  are  less  formal.  The 
Federal  Rules  of  Evidence  do  not  apply. 
Instead  of  briefs,  the  parties  will  argue 
their  case  orally  before  the  Judge  at  the 
conclusion  of  the  hearing.  In  many 
instances,  the  Judge  will  render  his  or 
her  decision  from  the  bench. 

§2200.201    Application. 

(a)  The  rules  in  this  subpart  will 
govern  proceedings  before  a  Judge  in  a 
case  chosen  for  E-Z  Trial  under 
§2200.203. 

(b)  Sunset  Provision.  Section 
2200.203(a),  which  permits  the  Chief 
Administrative  Law  Judge  to  assign  a 
case  for  E-Z  Trial,  will  no  longer  be 
effective  after  September  30, 1996 
unless  the  rule  is  extended  by  the 
Commission  by  publication  of  a  final 
rule  in  the  Federal  Register.  After 
September  30, 1996,  a  case  will  only  be 
assigned  to  E-Z  Trial  if  the  assignment 
is  requested  by  a  party. 

§  2200.202    Eligibility  for  E-Z  Trial. 

Those  cases  selected  for  E-Z  Trial 
will  be  those  that  do  not  involve 
complex  issues  of  law  or  fact.  Cases 
appropriate  for  E-Z  Trial  would 
generally  include  those  with  one  or 
more  of  the  following  characteristics: 

(a)  relatively  few  citation  items, 

(b)  an  aggregate  proposed  penalty  of 
not  more  than  $10,000. 

(c)  no  allegation  of  willfulness, 

(d)  a  hearing  that  is  expected  to  take 
less  than  two  days,  or 

(e)  a  small  employer  whether 
appearing  pro  se  or  represented  by 
counsel. 

§  2200.203    Commencing  E-Z  Trial. 

(a)  Selection.  Upon  receipt  of  a  Notice 
of  Contest,  the  Chief  Administrative 
Law  Judge  may,  at  his  or  her  discretion, 
assign  an  appropriate  case  for  E-Z  Trial. 
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(b)  Party  request.  Within  twenty  days 
of  the  notice  of  docketing,  any  party 
may  request  that  the  case  be  assigned  for 
E-Z  Trial.  The  request  must  be  in 
writing.  For  example,  "I  request  an  E- 

Z  Trial"  will  suffice.  The  request  must 
be  sent  to  the  Executive  Secretary. 
Copies  must  be  sent  to  each  of  the  other 
parties. 

(c)  Judge's  ruling  on  request.  The 
Chief  Judge  or  the  Judge  assigned  to  the 
case  may  grant  a  party's  request  and 
assign  a  case  for  E-Z  Trial  at  his  or  her 
discretion.  Such  request  shall  be  acted 
upon  within  fifteen  days  of  its  receipt 
by  the  Judge. 

(d)  Time  for  filing  complaint  or 
answer  under  §2200.34.  If  a  party  has 
requested  E-Z  Trial  or  the  Judge  has 
assigned  the  case  for  E-Z  Trial,  the 
times  for  filing  a  complaint  or  answer 
will  not  run.  If  a  request  for  E-Z  Trial 
is  denied,  the  period  for  filing  a 
complaint  or  answer  will  begin  to  run 
upon  issuance  of  the  notice  denying  E- 
Z  Trial. 

§  2200.204    DisconUnuance  of  E-Z  Trial. 

(a)  Procedure.  If  it  becomes  apparent 
at  any  time  that  a  case  is  not  appropriate 

,  for  E-Z  Trial,  the  Judge  assigned  to  the 
case  may,  upon  motion  by  any  party  or 
upon  the  Judge's  own  motion, 
discontinue  E-Z  Trial  and  order  the 
case  to  continue  under  conventional 
rules.  Before  discontinuing  E-Z  Trial, 
the  Judge  will  consuh  with  the  Chief 
Judge. 

(b)  Party  Motion.  At  any  time  during 
the  proceedings  any  party  may  request 
that  the  E-Z  Trial  be  discontinued  and 
that  the  matter  continue  under 
conventional  procedures.  A  motion  to 
discontinue  must  be  in  writing  and 
explain  why  the  case  is  inappropriate 
for  E-Z  Trial.  All  other  parties  will  have 
seven  days  fit)m  the  filing  of  the  motion 
to  state  their  agreement  or  disagreement 
and  their  reasons.  Joint  motions  to 
return  a  case  to  conventional 
proceedings  shall  be  granted  by  the 
Judge  and  do  not  require  a  showing  of 
good  cause. 

(cji?u7jng.  IfE-ZTrialis 
discontinued,  the  Judge  may  issue  such 
orders  as  are  necessary  for  an  orderly 
continuation  imder  conventional  rules. 

§2200.205    Filing  of  pleadings. 

(a)  Complaint  and  answer.  Once  a 
case  is  designated  for  E-Z  Trial,  the 
complaint  and  answer  requirements  are 
suspended.  If  the  Secretary  has  filed  a 
complaint  under  §  2200.34(a),  a 
response  to  a  petition  under 
§  2200.37(d)(5),  or  a  response  to  an 
employee  contest  under  §  2200.38(a), 
and  if  E-Z  Trial  has  been  ordered,  no 


response  to  these  documents  will  be 
required. 

(b)  Motions.  A  primary  purpose  of  E- 
Z  Trials  is  to  eliminate,  as  much  as 
possible,  motions  and  similar^ 
documents.  A  motion  will  not  be 
viewed  favorably  if  the  subject  of  the 
motion  has  not  been  first  discussed 
among  the  parties. 

§  2200.206    Disclosure  of  Information. 

(a)  Disclosure  to  employer  Within  12 
working  days  after  a  case  is  designated 
for  E-Z  Trial,  the  Secretary  shall 
provide  the  employer,  fi-ee  of  charge, 
copies  of  the  narrative  (Form  OSHA  1- 
A)  and  the  worksheet  (Form  OSHA  1- 
B),  or  the  equivalent.  The  Judge  shall  act 
expeditiously  on  any  claim  by  the 
employer  that  the  Secretary  improperly 
withheld  or  redacted  any  portion  of  the 
doounents  on  the  grounds  of 
confidentiality  or  privilege. 

(b)  Disclosure  to  the  Secretary.  Where 
the  employer  raises  an  affirmative 
defense,  the  presiding  Judge  shall  order 
the  employer  to  disclose  to  the  Secretary 
such  documents  relevant  to  the 
affirmative  defense  as  the  Judge  deems 
appropriate. 

§2200.207    Pre-hearing  conference. 

(a)  When  held.  As  early  as  practicable 
after  the  employer  has  received  the 
documents  set  forth  in  §  2200.206(a),  the 
presiding  Judge  will  order  and  conduct 
a  pre-hearing  conference.  At  the 
discretion  of  the  Judge,  the  pre-hearing 
conference  may  be  held  in  person,  or  by 
telephone  or  electronic  means. 

(b)  Content.  At  the  pre-hearing 
conference,  the  parties  will  discuss  the 
following:  settlement  of  the  case;  the 
narrowing  of  issues;  an  agreed  statement 
of  issues  and  facts;  defenses;  witnesses 
and  exhibits;  motions;  and  any  other 
pertinent  matter.  Except  under 
extraordinary  circumstances,  any 
affirmative  defenses  not  raised  at  the 
pre-hearing  conference  may  not  be 
raised  later.  At  the  conclusion  of  the 
conference,  the  Judge  will  issue  an  order 
setting  forth  any  agreements  reached  by 
the  parties  and  will  specify  in  the  order 
the  issues  to  be  addressed  by  the  parties 
at  the  hearing. 

§2200.208    Discovery. 

Discovery,  including  requests  for 
admissions,  will  only  be  allowed  vmder 
the  conditions  and  time  limits  set  by  the 
Judge. 

§2200.209    Hearing. 

(a)  Procedures.  As  soon  as  practicable 
after  the  conclusion  of  the  pre-hearing 
conference,  the  Judge  will  hold  a 
hearing  on  any  issue  that  remains  in 
dispute.  The  hearing  will  be  in 


accordance  with  Subpart  E  of  these 
rules,  except  for  §§  2200.73  and  2200.74 
which  will  not  apply. 

(b)  Agreements.  At  the  beginning  of 
the  hearing,  the  Judge  will  enter  into  the 
record  all  agreements  reached  by  the 
parties  as  well  as  defenses  raised  during 
the  pre-hearing  conference.  The  parties 
and  the  Judge  then  will  attempt  to 
resolve  or  narrow  the  remaining  issues. 
The  Judge  will  enter  into  the  record  any 
further  agreements  reached  by  the 
parties. 

(c)  Evidence.  The  Judge  will  receive 
oral,  physical,  or  documentary  evidence 
that  is  not  irrelevant,  unduly  repetitious 
or  unreliable.  Testimony  will  be  given 
under  oath  or  affirmation.  The  Federal 
Rules  of  Evidence  do  not  apply. 

(d)  Reporter.  A  reporter  will  be 
present  at  the  hearing.  An  official 
verbatim  transcript  of  the  hearing  will 
be  prepared  and  filed  with  the  Judge. 
Parties  may  purchase  copies  of  the 
transcript  from  the  reporter. 

(e)  Oral  and  written  argument.  Each 
party  may  present  oral  argument  at  the 
close  of  the  hearing.  Post-hearing  briefs 
will  not  be  allowed  except  by  order  of 
the  Judge. 

(f)  fudge's  decision.  Where 
practicable,  the  Judge  will  render  his  or 
ner  decision  from  the  bench.  In 
rendering  his  or  her  decision  from  the 
bench,  the  Judge  shall  state  the  issues  in 
the  case  and  make  clear  both  his  or  her 
findings  of  fact  and  conclusions  of  law 
on  the  record.  The  Judge  shall  reduce 
his  or  her  order  in  the  matter  to  writing 
and  transmit  it  to  the  parties  as  soon  as 
practicable,  but  no  later  than  45  days 
after  the  hearing.  All  relevant  transcript 
paragraphs  and  pages  shall  be  excerpted 
and  included  in  the  decision. 
Alternatively,  within  45  days  of  the 
hearing,  the  Judge  will  issue  a  written 
decision.  The  decision  will  be  in 
accordance  with  §  2200.90.  If  additional 
time  is  needed,  approval  of  the  Chief  is 
required. 

(g)  Filing  of  Judge's  decision  with  the 
Executive  Secretary.  When  the  Judge 
issues  a  written  decision,  it  shall  be 
filed  simultaneously  with  the 
Commission  and  the  parties.  Once  the 
Judge's  order  is  transmitted  to  the 
Executive  Secretary,  §  2200.90(b) 
applies,  with  the  exception  of  the  21 
day  period  provided  for  in  rule 

§  2200.90(b)(2). 

§2200.210    Review  of  Judge's  decision. 

Any  party  may  petition  for 
Commission  review  of  the  Judge's 
decision  as  provided  in  §  2200.91.  After 
the  issuance  of  the  Judge's  written 
decision  or  order,  the  parties  may 
pursue  the  case  following  the  rules  in 
Subpart  F. 


§  2200.21 1    Applicability  of  Subparts  A 
ttirough  Q. 

The  provisions  of  Subpart  D  (except 
for  §  2200.57)  and  §§  2200.34, 
2200.37(d)(5),  2200.38,  2200.71,  2200.73 
and  2200.74  will  not  apply  to  E-Z 
Trials.  All  other  rules  contained  in 
Subparts  A  through  G  of  the 
Commission's  rules  of  procedure  will 
apply  when  consistent  with  the  rules  in 
this  subpart  governing  E-Z  Trials. 

Dated:  August  8, 1995. 
Earl  R.  Ohman,  Jr., 
General  Counsel. 
[PR  Doc.  95-19975  Filed  8-11-95;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Assistant  Secretary  for  Technology 
Policy 

37  CFR  Part  401 

[Docket  No.  950615153-6153-01] 

RIN  0692-AA14 

Rights  to  Inventions  Made  by  Nonprofit 
Organizations  and  Small  Business 
Firms  Under  Government  Grants, 
Contracts,  and  Cooperative 
Agreements;  Electronic  Filing  of 
Written  Submissions;  Definition  of  the 
Term  "Patent  Application"  or 
"Application  for  Patent" 

AGENCY:  Assistant  Secretary  for 
Technology  Policy,  Commerce. 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  interim  rule  (1) 
authorizes  certain  government 
contractors  and  grantees  to  report 
electronically  to  the  funding  agencies 
their  inventions  and  respective  election 
of  title  on  agency-approved  systems;  (2) 
recognizes  that  the  law  now  authorizes 
the  filing  of  provisional  U.S.  patent 
applications  by  defining  the  term 
"patent  application"  or  "application  for 
patent"  to  include  provisional  patent 
applications;  and  (3)  updates  the  name 
and  address  of  the  office  to  where  all 
submissions  and  inquiries  should  be 
sent. 

Federal  agencies  each  year  enter  into 
many  research  funding  agreements  with 
nonprofit  organizations  and  small 
business  firms,  which  require  them  to 
submit  written  reports  and  other 
information  to  the  agencies  relating  to 
inventions  made  under  the  funding 
agreements.  The  reports  and 
information  must  then  be  manually 
processed  by  the  agencies.  A  number  of 
these  contractors,  grantees  and  agencies 
have  established  computer  systems  for 


keeping  track  of  their  inventions.  It  is 
desirable  to  utilize  these  systems  to 
facilitate  the  invention  reporting 
requirements  by  permitting  contractors 
and  grantees  to  submit  reports  and 
information  to  the  agencies  in  electronic 
form.  This  would  result  in  a  reduction 
of  time,  paper  and  postage  for  the 
contractors  and  grantees  and  allow  the 
agencies  to  more  easily  keep  track  of  the 
inventions. 

DATES:  Interim  rule  efiective  August  14, 
1995;  comments  must  be  received  on  or 
before  September  13, 1995. 
ADDRESSES:  Comments  may  be  mailed  to 
Mr.  Jon  Paugh,  Director,  Technology 
Competitiveness  Staff,  Office  of 
Technology  Policy,  Room  4418,  Herbert 
C.  Hoover  Building,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jon  Paugh  at  telephone:  (202)  482-2100. 
SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  35  U.S.C.  206  and  the 
delegation  by  the  Secretary  of 
Commerce  in  sec.  3(g)  of  DOO  10-18, 
the  Assistant  Secretary  of  Commerce  for 
Technology  Policy  may  issue  revisions 
to  37  CFR  Part  401. 

Under  the  rule  now  in  effect, 
contractors  and  grantees  must  report  in 
writing  to  the  funding  agencies  their 
inventions  and  respective  election  of 
title.  They  may  also  be  required  to 
indicate  if  an  invention  was  not  made. 
The  reports  are  then  manually  placed  by 
the  agencies  in  their  respective  contract 
or  grant  files,  a  very  burdensome  and 
time  consuming  task. 

Therefore,  in  order  to  facilitate 
reporting  by  contractors  and  grantees, 
new  §§  401.16  (a)  and  (b)  are  being 
added  to  37  CFR  Part  401  to  authorize 
certain  government  contractors  and 
grantees  to  report  electronically  to  the 
funding  agencies  their  inventions  and 
respective  election  of  title  on  agency- 
approved  electronic  or  optical- 
electronic  systems.  These  changes  will 
help  the  agencies  to  maintain  an  up-to- 
date  record  of  government-funded 
inventions  which  can  be  used  to 
automatically  track  the  status  of  these 
inventions  so  that  rights  in  valuable 
inventions  are  not  inadvertently  lost. 

New  §  401.16(c)  is  being  added  to 
authorize  a  government  contractor  and 
grantee  to  electronically  submit  the 
close-out  report  in  §  401.5(f)(1)  and  the 
information  identified  in  §§  401.5(f)  (2) 
and  (3),  which  at  the  present  time, 
although  not  required,  are  usually 
submitted  in  writing  to  the  agencies. 

This  rule  change  does  not  require 
contractors  and  grantees  to 
electronically  report  their  inventions  to 
the  Federal  agencies  and  some  may 
wish  to  continue  to  communicate  in 


writing.  However,  since  a  number  of 
contractors  and  grantees  have 
established  computer  systems  to  track 
their  own  inventions,  it  is  expected  that 
they  would  be  interested  in  reporting 
their  inventions  electronically  to  the 
agencies.  For  this  purpose,  an  electronic 
system  named  "EDISON"  is  being 
developed  by  the  Division  of  Extramural 
Invention  Reporting  of  the  National 
Institutes  of  Health  which  will  allow 
various  contractors  and  grantees  to 
submit  certain  information  on  their 
inventions  by  computer  to  the  agencies. 
For  information  on  EDISON,  Sue  Ohata, 
Acting  Director,  Division  of  Extramural 
Invention  Reporting,  NIH  may  be 
contacted  at  (301)  402-0850,  by  fax 
(301)  480-8443  or  by  e-mail  at 
ohata@NIHODl.bitnet. 

New  paragraphs  (k)  and  (I)  are  being 
added  to  §  401.2  in  order  to  define  the 
terms  "electronically  filed"  and 
"electronic  or  optical-electronic  system" 
which  are  used  in  the  new  §  401.16. 

Section  401. 2(j)  is  being  amended  to 
define  the  term  "Secretary"  as  the 
Assistant  Secretary  of  Commerce  for 
Technology  Policy  to  conform  with  the 
authority  citation  for  37  CFR  Part  401. 

Public  Law  103-465  amended  35  ' 
U.S.C.  Ill  to  provide  for  the  filing  of 
provisional  applications  on  or  after  June 
8, 1995.  To  reflect  this  change  in  the 
law,  the  Patent  and  Trademark  Office 
(PTO)  amended  37  CFR  Parts  1  and  3  to 
cover  these  provisional  applications  as 
indicated  in  the  Federal  Register,  60  FR 
20195,  April  25, 1995.  The  changes  to 
35  U.S.C.  Ill  and  37  CFR  Parts  1  and 
3  also  affected  37  CFR  Part  401. 
Accordingly,  new  paragraph  (m)  is 
being  added  to  §  401.2  to  recognize 
these  changes  by  defining  the  term 
"patent  application"  or  "application  for 
patent"  to  include  a  provisional  or 
nonprovisional  U.S.  national 
application  for  patent  as  defined  in  37 
CFR  1.9  (a)(2)  and  (a)(3),  respectively,  or 
an  appUcation  for  patent  in  a  foreign 
countiy  or  in  an  international  patent 
office. 

New  paragraph  (n)  is  being  added  to 
§401.2  to  define  the  term  "initial  patent 
application"  as  a  nonprovisional  U.S. 
national  application  for  patent  as 
defined  in  37  CFR  1.9(a)(3)  to  make  it 
clear  that  the  requirements  stated  in 
paragraph  (c)  of  the  standard  clause  at 
§  401.14(a)  and  in  paragraph  (c)  of 
§401.13  are  not  being  changed.  These 
paragraphs  are  based  on  35  U.S.C. 
§§  202(c)  and  205,  respectively,  which 
refer  to  a  U.S.  national  patent 
application  filed  under  35  U.S.C.  Ill 
before  it  was  amended  by  the  Uruguay 
Round  Agreements  Act  (Public  Law 
103-465). 
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Section  401.5(f)(2)  is  being  amended 
to  refer  to  patent  application  number 
rather  than  serial  number  by  replacing 
the  term  "serial"  with  "patent 
application"  in  order  to  conform  to  the 
change  made  by  the  PTO  to  the  title  and 
paragraph  (a)  of  37  CFR  1.53  as 
indicated  in  the  Federal  Register,  60  FR 
20195.  April  25, 1995. 

Section  401.13(c)(2)  has  been 
editorially  amended  to  refer  to  a  patent 
application  rather  than  just  an 
appUcation. 

Finally,  current  §  401.16  is  being 
redesignated  as  §  401.17  and  the  address 
to  where  any  submissions  or  inquiries 
should  be  sent  is  being  updated  since 
the  Federal  Technology  Management 
Policy  Division  is  now  the  Technology 
Competitiveness  Staff  which  is  part  of 
the  Office  of  Technology  Policy  (OTP)/ 
Technology  Administration. 

Pursuant  to  section  553  of  the 
Administrative  Procediu«  Act  (5  U.S.C. 
553)  (APA),  the  Assistant  Secretary  of 
Commerce  for  Technology  Policy  finds 
that  there  is  good  cause  for  waiving,  as 
impracticable,  unnecessary,  and 
contrary  to  public  interest,  the  prior 
notice  of  proposed  rulemaking  and  the 
required  30-day  delay  in  the  effective 
date  because:  (1)  This  interim  rule 
provides  a  contractor  or  grantee  the 
opportimity  to  report  electronically 
inventions  and  respective  election  of 
title  to  the  funding  agency  using  an 
agency-approved  electronic  system 
which  may  result  in  cost  savings  to  the 
contractor,  grantee  and/or  the  funding 
agency;  (2)  These  changes  are  not 
considered  substantive;  and  (3)  This 
interim  rule  provides  a  30-day  comment 
period  and  any  comments  received  will 
be  considered  prior  to  finalization  of 
this  interim  rule. 

This  interim  rule  has  been  determined 
to  be  significant  for  purposes  of  E.O. 
12866  (58  FR  51735.  October  4,  1993). 

This  interim  rule  does  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  E.O. 
12612.- 

Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
pubUc  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
APA  (5  U.S.C.  553)  or  by  any  other  law, 
under  sections  3(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  he  or  will  be 
prepared. 

This  interim  rule  involves  a  collection 
of  information  which  has  approval 
imder  the  Paperwork  Reduction  Act. 
The  control  number  is  9000-0095. 


List  of  Subjects  in  37  CFR  Part  401 

Inventions,  Patents,  Nonprofit 
Organizations,  Small  Business  Firms. 

For  the  reasons  set  forth  in  the 
preamble,  37  CFR  part  401  is  amended 
as  follows: 

PART  401— RIGHTS  TO  INVENTIONS 
MADE  BY  NONPROFIT 
ORGANIZATIONS  AND  SMALL 
BUSINESS  FIRMS  UNDER 
GOVERNMENT  GRANTS, 
CONTRACTS,  AND  COOPERATIVE 
AGREEMENTS 

1.  The  authority  citation  for  37  CFR 
part  401  continues  to  read  as  follows: 

Authority:  35  U.S.C.  206  and  the 
delegation  of  authority  by  the  Secretary  of 
Commerce  to  the  Assistant  Secretary  of 
Commerce  for  Technology  Policy  at  sec.  3(g) 
of  DOO 10-18. 

2.  Section  401.2  is  amended  by 
revising  paragraph  (j)  to  read  as  follows: 

§401.2    Definitions. 

*  *        •        •        • 

(j)  The  term  "Secretary"  means  the 
Assistant  Secretary  of  Commerce  for 
Technology  Policy. 

3.  New  paragraphs  (k).  (1),  (m)  and  (n) 
are  added  to  §  401.2  to  read  as  follows: 

S401.2    Definitions. 

*  •        *         •         • 

(k)  The  term  electronically  filed 
means  any  submission  of  information 
transmitted  by  an  electronic  or  optical- 
electronic  system. 

(1)  The  term  electronic  or  optical- 
electronic  system  means  a  software- 
based  system  approved  by  the  agency 
for  the  transmission  of  information. 

(m)  The  term  patent  application  or 
"application  for  patent"  includes  a 
provisional  or  nonprovisional  U.S. 
national  application  for  patent  as 
defined  in  37  CFR  1.9  (a)(2)  and  (a)(3), 
respectively,  or  an  application  for  patent 
in  a  foreign  country  or  in  an 
international  patent  office. 

(n)  The  term  initial  patent  appUcation 
means  a  nonprovisional  U.S.  national 
application  for  patent  as  defined  in  37 
CFR  1.9(a)(3). 

4.  Section  401.5  is  amended  by 
revising  paragraph  (f)(2)  to  read  as 
follows: 

§401.5   Modification  and  tailoring  of 
ciauses. 

*  •        *        •        • 

(f)*** 

(2)  Provide,  upon  request,  the  filing 
date,  patent  application  number  and 
title;  a  copy  of  the  patent  application; 
and  patent  number  and  issue  date  for 
any  subject  invention  in  any  country  in 


which  the  contractor  has  applied  for  a 
patent. 

***** 

5.  Section  401.13  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

§401.13    Administration  of  patent  rights 
clauses. 

***** 

(0  *  •  * 

(2)  In  accordance  with  35  U.S.C.  205. 
agencies  shall  not  disclose  or  release  for 
a  period  of  18  months  from  the  filing 
date  of  the  patent  application  to  third 
parties  pursuant  to  requests  under  the 
Freedom  of  Information  Act,  or 
otherwise,  copies  of  any  document 
which  the  agency  obtained  under  this 
clause  which  is  part  of  an  application 
for  patent  with  the  U.S.  Patent  and 
Trademark  Office  or  any  foreign  patent 
office  filed  by  the  contractor  (or  its 
assignees,  licensees,  or  employees)  on  a 
subject  invention  to  which  the 
contractor  has  elected  to  retain  title. 
This  prohibition  does  not  extend  to 
disclosure  to  other  government  agencies 
or  contractors  of  government  agencies 
under  an  obligation  to  maintain  such 
information  in  confidence. 
***** 

6.  Section  §  401.16  is  redesignated  as 
§  401.17  and  revised  to  read  as  follows: 

§401.17    Submissions  and  Inquiries. 

All  submissions  or  inquiries'should 
be  directed  to  Director,  Technology 
Competitiveness  Staff,  Office  of 
Technology  PoUcy,  Technology 
Administration,  telephone  number  202- 
482-2100,  Room  H4418.  U.S. 
Department  of  Commerce.  Washington, 
D.C.  20230. 

7.  A  new  §  401.16  is  added  to  read  as 
follows: 

§401.16    Electronic  filing. 

Unless  otherwise  requested  or 
directed  by  the  agency, 

(a)  the  written  report  required  in  (c)(1) 
of  the  standard  clause  in  §  401.14(a) 
may  be  electronically  filed; 

(b)  the  written  election  required  in 
(c)(2)  of  the  standard  clause  in 

§  401.14(a)  may  be  electronically  filed; 
and 

(c)  the  close-out  report  in  (f)(1)  and 
the  information  identified  in  (f)(2)  and 
(f)(3)  of  §  401.5  may  be  electronically 
filed. 

Dated:  August  7, 1995. 

Graham  Mitchell, 

Assistant  Secretary  of  Commerce  for 
Technology  Policy. 

[FR  Doc.  95-20023  Filed  8-11-95;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  195 
[FRL-5276-3] 
RIN  2060-AF40 

User  Fees  for  Radon  Proficiency 
Programs 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Technical  amendment. 

SUMMARY:  This  technical  amendment  to 
the  Radon  Proficiency  Program's  User 
Fee  establishes  fees  for  the  calendar  year 
1995.  The  User  Fee  Rule  requires  that 
individuals  and  organizations  applying 
to  or  participating  in  the  National  Radon 
Measurement  Proficiency  (RMP)  or  the 
National  Radon  Contractor  Proficiency 
(RCP)  Programs  pay  annual  fees.  This 
amendment  establishes  the  fee  schedule 
for  the  calendar  year  1995. 

In  1994  the  Agency  began  an 
aggressive  effort  to  streamline  operation 
of  the  proficiency  programs  as  a  way  of 
reducing  costs.  Because  of  these 
streamlining  efforts,  the  cost  to  operate 
the  proficiency  programs  in  1994  was 
reduced  by  about  34%  from  1993.  Thus, 
the  1995  user  fees  will  generally  be 
lower  than  the  1994  user  fees  in  some 
areas  while  the  fees  for  other  areas  of 
the  program  will  go  up  slightly  from  the 
1994  user  fees.  The  Agency  remains 
committed  to  recovering  all  of  its 
operating  costs  over  a  period  of  five 
years.  Consistent  with  the  schedule 
established  in  the  1994  User  Fee  Rule, 
the  Agency  has  increased  the  level  of 
anticipated  cost  recovery  from  30%  in 
1994  to  47.5%  in  1995. 

Upon  receipt  of  an  invoice  from  EPA 
following  the  effective  date  of  this 
technical  amendment,  organizations 
offering  primary  measurement  services 
must  pay  an  annual  fee  of  $390  per 
device  entered  or  listed  in  the  RMP 
program.  Organizations  offering 
secondary  measurement  services  must 
pay  an  annual  fee  of  $50  for  each 
business  location  listed  in  the  program. 
Participants  in  the  individual 
proficiency  component  of  the  RMP 
program  must  pay  an  annual  fee  of 
$105.  Participants  in  the  RCP  program 
must  pay  an  annual  fee  of  $210.  As 
before,  State  and  local  governments  are 
exempted  from  these  fees  under  section 
305(e)(2)  of  the  Indoor  Radon 
Abatement  Act  of  1988. 15  U.S.C. 
2665(e)(2). 

EFFECTIVE  DATE:  September  13. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  W.  Long,  (202)  233-9433,  U.S. 
EPA.  Office  of  Radiation  and  Indoor  Air, 


401  M  St.  S.W.,  (6604J),  Washington,  DC 
20460. 

SUPPLEMENTARY  INFORMATION: 

I.  Authority 

Section  305  of  the  Indoor  Radon 
Abatement  Act  (IRAA)  of  1988, 15 
U.S.C.  2661  et  seq.,  authorizes  the 
Administrator  of  EPA  to  assess  fees  to 
defray  the  costs  associated  with 
operating  its  radon  proficiency 
programs.  The  User  Fees  for  Radon 
Proficiency  Programs  Final  Rule, 
Federal  Register,  59  FR  13166. 
established  fees  for  two  proficiency 
programs:  the  National  Radon 
Measurement  Proficiency  Program  and 
the  National  Radon  Contractor 
Proficiency  Program.  The  funds 
received  by  EPA  have  been  authorized 
to  be  deposited  into  a  special  account  in 
the  United  States  Treasury  with 
amounts  in  the  account  to  be 
appropriated  for  administering  the 
radon  proficiency  programs.  State  and 
local  governments,  including 
educational  entities,  are  exempt  from 
paying  a  fee  to  participate  in  the  radon 
proficiency  programs. 

The  final  rule  is  cross-referenced  to 
Title  40  of  the  Code  of  Federal 
Regulations  (CFR)  chapter  I,  subchapter 
R,  Part  700  that  lists  regulations 
promulgated  under  the  Toxic 
Substances  Control  Act  (TSCA). 
Although  the  IRAA  was  enacted  as  Title 
III  of  TSCA,  the  Final  User  Fee  Rule 
itself  is  listed  under  subchapter  F  of  the 
CFR  (40  CFR  195.20  et  seq.)  because  it 
deals  solely  with  a  radiation  program. 

II.  Background 

On  March  18,  1994,  EPA  issued  a 
final  rule  in  the  Federal  Register,  59  FR 
13166,  that  established  an  initial  fee 
schedule  of  $375  per  .device  entered  or 
listed  in  the  RMP  program  for 
organizations  offering  primary 
measurement  services,  $75  per  business 
location  for  organizations  offering 
secondary  measurement  services,  $150 
for  participants  in  the  individual 
proficiency  component  of  the  RMP 
program,  and  $200  for  participants  in 
the  RCP  program. 

The  fees  that  the  Agency  established 
in  the  1994  final  rule  were  set  to  recover 
30%  of  the  total  costs  of  administering 
the  proficiency  programs.  As  stated  in 
the  1994  rule,  the  Agency  intends  to 
adjust  its  fees  annually  to  recover  ever 
increasing  percentages  of  its  program 
costs  according  to  the  following 
schedule:  1994  (30%),  1995  (47.5%). 
1996  (65%).  1997  (82.5%)  and  1998 
(100%).  For  Fiscal  Year  (FY)  1994.  total 
Agency  costs  to  operate  the  radon 
proficiency  programs  were  $1.7  million. 


EPA  expects  similar  costs  for  fiscal  year 
1995.  Based  on  a  projected  cost  recovery 
percentage  of  47.5%,  the  Agency 
expects  to  collect  approximately 
$750,000  from  user  fees  during  1995. 
EPA  shall  continue  to  review  and  adjust 
the  fees  over  the  next  three  years  (as 
necessary)  to  recover  ultimately  the  full 
annual  costs  of  the  proficiency 
programs.  Fees  may  also  be  adjusted  to 
account  for  other  factors  such  as 
inflation  and  changes  in  programs  costs. 
As  it  adjusts  fees  in  the  future,  EPA  will 
assess  the  potential  effects  of  its  fee 
adjustments  on  the  radon  industry  and 
the  regional  impacts. 

The  Agency  has  determined  that  the 
Paperwork  Reduction  Act  of  1980  (PRAT 
requirements  do  not  apply  to  this 
technical  amendment.  This  action  was 
not  classified  by  the  Agency  as  a 
significant  regulatory  action,  however, 
the  Office  of  Management  and  Budget 
did  request  to  review  this  action.  The 
technical  amendment  cleared  review  on 
May  4,  1995  with  no  comments  from 
OMB. 

III.  Provisions  of  the  Amendment 

A.  National  Radon  Measurement 
Proficiency  Program 

EPA's  total  costs  for  the 
organizational  component  of  the  RMP 
Program  for  Fiscal  Year  1994  were  about 
$960,000  (a  more  detailed  description  of 
costs  and  how  they  were  calculated  is 
presented  in  the  Technical  Support 
^  Document  for  the  1995  User  Fee 
Calculation  in  Support  of  the  Radon 
Proficiency  Program  User  Fee  Final 
Rule.  U.S.  EPA/Office  of  Radiation  and 
Indoor  Air,  January  24,  1995.).  As  of 
October  1,  1994.  EPA  had 
approximately  985  primary  devices  and 
approximately  1,485  secondary 
organizations  listed  or  seeking  to  be 
listed  in  the  program.  If  the  RMP 
Program  fees  had  been  set  at  a  full  cost 
recovery  level  (100%)  the  annual  fee  for 
1995  for  a  primary  device  would  be 
about  $825  per  application  or  listing, 
and  a  fee  of  $100  would  be  assessed  for 
each  secondary  firm  applying  to  or 
listed  in  the  RMP  program.  The 
difference  between  the  fees  for  primary 
devices  and  secondary  firms  reflects 
differences  in  EPA's  costs  to  process 
and  maintain  each  type  of  applicant  or 
participant  in  the  organizational 
component  of  the  RMP  Program. 

In  this  technical  amendment  to  the 
1994  Final  Rule  we  have  clarified  the 
text  in  Section  195.20(a)(2)  to  reflect  the 
fact  that  organizations  listed  or  seeking 
to  be  listed  for  secondary  measurement 
services  in  the  RMP  Program  must  pay 
an  annual  fee  of  $50  for  each  business 
location.  Since  the  inception  of  the  RMP 
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Program  in  1989,  EPA  has  required 
secondary  organizations  to  submit 
applications  and  be  listed  separately  for  - 
each  business  location  they  operate.  In 
the  1994  user  fee  billing  cycle,  EPA 
invoiced  and  collected  fees  for 
organizations  listed  for  or  seeking  listing 
for  secondary  measurement  services 
based  on  separate  business  locations.  To 
clarify  this  aspect  of  the  program's 
operation,  EPA  has  added  the  phrase,  "a 
fee  for  each  business  location  listed"  at 
appropriate  places  in  Section 
195.20(a)(2)  of  the  final  rule. 

B.  Individual  Measurement  Proficiency 

The  total  costs  of  the  individual 
proficiency  component  of  the  RMP 
program  in  Fiscal  Year  1994  were  about 
$459,400.  As  of  October  1, 1994. 
approximately  2.075  individuals  were 
listed  or  in  the  process  of  being  listed  • 
in  the  individual  proficiency  program.  If 
the  individual  component  of  the  RMP 
Program  fees  had  been  set  at  a  full  cost 
recovery  level  (100%)  the  annual  fee  for 
1995  would  be  about  $220  per 
individual. 

C.  National  Radon  Contractor 
Proficiency  Program 

The  total  costs  for  the  RCP  program 
were  about  $305,400  in  fiscal  year  1994. 
Approximately  686  individuals  were 
listed  or  in  the  process  of  being  listed 
in  the  RCP  Program  as  of  October  1. 
1994.  If  the  RCP  Program  fee  had  been 
set  at  a  full  cost  recovery  level  (100%) 
the  annual  fee  for  1995  would  be  about 
$445  per  individual. 

D.  Fee  Schedule— 1995 

1.  Fee  Amounts. 

The  1995  user  fee  schedule  for 
applicants  to  and  participants  in  the 
RMP  and  RCP  programs  is,  apart  from 
some  minor  editorial  changes, 
essentially  unchanged  from  1994.  That 
schedule  appears  as  a  revised  40  CFR 
section  195.20,  which  follows  this 
preamble. 


Organizations  or  individuals  whose 
proficiency  program  application  has  not 
yet  been  accepted  by  EPA  on  the 
effective  date  of  this  technical 
amendment  (i.e.,  30  days  after  the  date 
of  its  publication  in  the  Federal 
Register)  become  subject  to  the  fees 
described  above  once  their  application 
has  been  accepted.  Their  user  fees  will 
be  prorated  quarterly,  based  on  the 
acceptance  date  of  the  application.  New 
applicants  will  be  assessed  an  annual 
user  fee  based  on  the  acceptance  date  of 
their  application. 

2.  Exemptions. 

State  and  local  governments, 
including  educational  entities,  are 
exempted  fr'om  these  fees  imder  section 
305(e)(2)  of  the  IRAA.  EPA  has 
determined  that  exempted  organizations 
or  individuals  include: 

State  or  local  governments  (or 
employees  thereof  acting  in  their  official 
capacities)  who  are  listed,  or  applying  to 
be  listed,  in  the  EPA  proficiency 
programs  who  wish  to  perform  radon 
measurements  and/or  mitigations. 
Specific  exempted  entities  include  the 
following  classifications: 
— Indian  Tribes, 
— State  and  local  educational  entities, 

that  is,  schools  and  school  districts 

(this  includes  public  imiversities, 

colleges  and  educational  agencies), 

and 
— State  and  local  medical  institutions 

and  hospitals. 
EPA  has  determined  that  IRAA  does  not 
exempt  Federal  employees  from  paying 
a  fee  to  participate  in  the  EPA 
proficiency  programs. 

3.  Determination  of  Fees 

Participants  listed  in  the  RMP  and 
RCP  programs  on  the  effective  date  of 
this  technical  amendment  will  be  sent, 
by  EPA,  a  payment  invoice  with  its  fee 
calculation  at  least  30  days  before  the 
payment  is  due.  Fees  will  be  assessed 
based  on  the  current  information  in 
EPA's  proficiency  data  bases. 


Participants  who  intend  to  pay  the 
invoiced  fee  amount  must  send  their 
payment  to  EPA  following  the 
procedures  stated  in  the  invoice. 
Organizations  or  individuals  who  wish 
to  notify  EPA  of  any  errors  or 
corrections  they  wish  to  make  to  their 
listing  status  must  do  so  by  following 
the  instructions  on  the  payment  invoice. 
Corrected  payment  invoices  for  both  the 
RMP  Program  and  the  RCP  Program 
shall  be  sent  to:  Radon  Proficiency 
Programs  User  Fees,  c/o  Sanford  Cohen 
and  Associates,  Inc.  (SC&A),  1418  1-85 
Parkway,  Montgomery,  Alabama.  36106. 
EPA  will  review  any  corrections  noted 
on  the  payment  invoice,  adjust  the 
payment  invoice  amount  (as 
appropriate)  and  issue  a  new  invoice. 
Participants  must  pay  the  amount  in  the 
corrected  payment  invoice  within  30 
days  of  the  date  listed  on  the  corrected 
invoice. 

If  the  appropriate  fee  or  a  revised 
payment  invoice  for  an  individual  or 
organization  participating  in  the  RMP  or 
RCP  program  has  not  been  received  by 
EPA  on  or  before  the  payment  due  date, 
EPA  will  send,  by  certified  mail,  notice 
that  the  individual  or  organization  will 
be  delisted  from  the  proficiency 
program  unless  he/she  pays  the  fee 
within  30  days  of  this  second  certified 
notification.  If  payment  still  has  not 
been  received  by  EPA  on  or  before  30 
days  or  after  of  the  second  certified 
notification,  the  organization's  or 
individual's  listing  will  be  removed 
from  the  proficiency  program. 

New  or  initial  applicants  to  the  RMP 
or  RCP  programs  will  be  assessed  a  fee 
at  the  time  of  their  initial  application. 
EPA  will  send  a  payment  invoice  to  the 
new  applicant  upon  acceptance  of  the 
initial  application.  The  applicant  will  be 
given  at  least  30  days  from  the  date  on 
the  payment  invoice  to  remit  payment. 
The  fee  assessed  will  be  prorated 
quarterly,  based  on  the  acceptance  date 
of  the  application.  The  prorated  fee 
schedule  for  1995  is  as  follows: 


Quarter 


RMP  Program: 

Per  Primary  measurement  device  

Per  Organization  listed  for  secondary  services 

Per  Individual  listed  tor  measurement  sen/ices 
RCP  Program; 

Per  Indrviduai  listed  for  mitigation  services  , 


st  Jan  1  - 
Mar  31 


1$390 

50 

105 

210 


2nd  Apr  1- 
Jun  30 


$295 
40 
80 

160 


3rd  Jul  1- 
Sep30 


$195 
25 
55 

105 


4t}iOct  1- 
DecSI 


S85 

10 
25 

50 


If  the  appropriate  fee  has  not  been 
received  by  EPA  on  or  before  the 
payment  due  date,  the  application  will 
be  placed  in  an  inactive  file  with  no 
further  action  taken  by  EPA. 


4.  Payment  Procedures 

Each  remittance  to  EPA  under  this 
technical  amendment  must  be  in  United 
States  currency  and  must  be  paid  by 
either  certified  check,  personal  or 


business  check,  or  money  order  made 
payable  to  the  order  of  the  "U.S. 
ENVIRONMENTAL  PROTECTION 
AGENCY"  and  sent  to:  U.S.  EPA. 
Washington  Financial  Management 
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Center,  Radon  Proficiency  Program  User 
Fees  (IRAA),  P.O.  Box  952491.  St.  Louis. 
Missouri,  63195-2491.  The  fee  payment 
must  include  the  original  copy  of  the 
EPA  payment  invoice.  Collection  of  fees 
will  begin  in  the  calendar  year 
beginning  January  1, 1995.  Specific 
guidance  on  how  and  when  fees  must  be 
paid  can  be  found  in  How  to  Pay  Your 
Radon  Proficiency  Programs  User  Fees. 
U.S.  EPA/Office  of  Radiation  and  Indoor 
Air.  Copies  of  this  docimient  can  be 
obtained  by  contacting  the  RIS  at  (334) 
272-2797  or  by  FAX  at  (334)  260-9051. 

5.  FaiUng  the  RMP  Measurement  Test 

Organizations  that  fail  the  initial 
measurement  device  performance  test  or 
the  re-test  for  a  particular  device  must 
re-apply  to  the  RMP  program  if  they 
want  to  be  listed  or  remain  listed  for 
that  device.  When  the  organization  re- 
applies, EPA  will  send  a  payment 
invoice  for  the  device(s)  to  be  tested/re- 
tested.  The  appropriate  user  fee  must  be 
paid  prior  the  schedliling  of  the  test/re- 
test.  EPA  will  send  written  notification 
of  the  measurement  performance  test 
results  and  listing  status.  Any  fee  paid 
to  EPA  in  the  process  of  attaining  a 
listing  of  a  particular  device  will  not  be 
refunded  if  the  device  fails  to  meet  the 
RMP  program  criteria  as  stated  in  the 
Radon  Measurement  Proficiency  (RMP) 
Program  Handbook,  EPA  402-B-94- 
003.  Should  the  organization  elect  to  re- 
apply to  test  the  failed  device.  EPA  will 
assess  a  new  fee  based  on  the 
information  provided  in  the 
organization's  application. 


6.  Failing  the  RMP  Individual 
Proficiency  and  RCP  Exams 

a.  Biennial  Reexamination.  To 
maintain  their  listing  in  the  RCP 
program  and/or  the  individual 
proficiency  component  of  the  RMP 
program,  individuals  must  take  and  pass 
a  biennial  re-examination.  EPA  will 
notify  listed  participants  of  this 
requirement  within  120  days  of  their 
exam  expiration  date.  If  an  individual 
fails  the  exam,  he/she  may  take  the 
examination  as  often  as  he/she  wishes 
during  the  same  calendar  year  and  not 
have  to  pay  additional  processing  fees. 
This  is  a  change  from  the  1994  final 
rule.  In  the  final  rule  each  application 
for  retest  also  required  that  a  $50.00 
processing  fee  be  paid.  EPA  has 
determined  that  it  was  not  cost  effective 
to  assess  and  administer  the  $50.00 
processing  fee  for  retests. 

Fees  will  not  be  refunded  in  the  event 
that  a  participant  fails  the  re-exam  and/ 
or  chooses  not  to  re-take  the  exam.  If  the 
same  individual  wishes  to  re-enter  the 
program  by  re-taking  the  exam,  the 
individual  must  re-apply.  At  the  time 
that  the  application  is  submitted,  EPA 
will  determine  whether  a  user  fee  will 
be  assessed.  Since  user  fees  are  paid  for 
an  entire  year,  so  long  as  the  original 
user  fee  was  paid,  an  individual  wishing 
to  re-enter  the  proficiency  programs 
within  the  same  calendar  year  that  he/ 
she  was  delisted  or  failed  the  exam 
requirement,  will  not  be  assessed  an 
additional  user  fee. 

b.  New  Applicants  and  the  Exams. 
New  applicants  to  the  RCP  Program 


and/or  the  individual  component  of  the 
RMP  Program  will  be  assessed  a  user  fee 
when  their  application  has  been 
accepted.  A  user  fee  must  be  paid 
whether  the  individual  passes  or  fails 
the  exam.  If  an  applicant  decides  not  to 
re-take  a  failed  individual  RMP  program 
proficiency  exam  or  RCP  exam,  no 
further  action  is  taken  By  EPA  on  the 
individual's  application.  Fees  will  not 
be  refunded  in  the  event  that  an 
applicant  fails  the  exam  and/or  chooses 
not  to  re-take  the  exam.  If  the  same 
individual  wishes  to  re-apply  to  the 
program  by  re-taking  the  exam,  at  the 
time  that  the  application  is  received. 
EPA  will  determine  whether  a  user  fee 
will  be  assessed.  Since  user  fees  are 
paid  for  an  entire  year,  so  long  as  the 
original  user  fee  was  paid,  an  individual 
wishing  to  re-enter  the  proficiency 
programs  by  meeting  the  examination 
requirement,  will  not  be  assessed  an 
additional  user  fee. 

7.  Adjustment  of  Fees 

EPA  shall  adjust  the  fees  over  the  next 
three  years  to  a  level  that  will  ultimately 
be  sufficient  to  recover  the  full  annual 
costs  of  the  radon  proficiency  programs. 
Assuming  that  the  Agency's  cost  of 
running  the  proficiency  programs 
remains  the  same  over  the  next  three 
years  and  assuming  that  the  level  of 
participation  in  the  proficiency 
programs  remains  constant,  the  fee 
schedule  for  the  next  three  years  would 
be  as  follows: 


Program  element 


RMP  Program: 

Per  Primary  measurement  device  

Per  Organization  listed  for  secorxlary  services 

Per  Individual  listed  for  measurement  services  , 
RCP  Program: 

Per  Individual  listed  for  mitigation  services  


Fee  year  3 


S540 

65 

145 

290 


Fee  year  4 


S680 

80 

185 

365 


Fee  year  5 


S825 
100 
220 


445 


The  above  table  should  only  be 
considered  as  a  guide.  Actual  fees  for 
each  fiscal  year  will  be  adjusted  based 
on  program  costs  and  participation 
rates.  EPA  may  also  use  the  three-step 
process  outlined  in  the  1994  final  rule 
to  adjust  the  fees  for  years  after  1995.  If 
future  fee  adjustments  are  made,  the 
Agency  will  publish  new  fee  schedules 
in  the  Federal  Register  as  a  technical 
amendment  final  rule  to  become 
effective  30  days  or  more  after 
publication,  as  specified  in  the  1994 
final  rule. 

VI.  Rulemaking  Record 

EPA  has  established  a  public  record 
for  this  rulemaking  (docket  control 


number  A-90-09).  The  record  for  this 
rulemaking  is  available  to  the  public  in 
the  Clean  Air  Act  Docket,  located  on  the 
first  floor  Waterside  Mall,  room  Ml 500, 
U.S.  Environmental  Protection  Agency, 
401  M  St.,  SW.  Mail  Stop  6102, 
Washington,  DC,  20460.  open  from  8:30 
a.m.  to  12  p.m.  and  1:30  p.m.  to  3:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays,  (202)  260-7548. 

The  record  includes  information 
considered  by  EPA  in  developing  this 
technical  amendment.  The  record 
contains  the  following  categories  of 
information:  (1)  Federal  Register 
notices:  "Fees  for  Radon  Proficiency 
Programs  and  Training,"  Proposed  Rule, 
FR  vol.  55,  No.  235.  Thursday, 


December  6, 1990;  "User  Fees  for  Radon 
Proficiency  Program,"  Final  Rule,  FR 
vol.  59.  No.  53,  Friday.  March  18,  1994; 
(2)  Support  Documents:  "Economic 
Impact  Analysis  of  Radon  Proficiency 
Program  User  Fee  Rule — Final  Report." 
U.S.  EPA/Office  of  Radiation  and  Indoor 
Air.  November  17. 1993;  "Technical 
Support  Document  for  the  1995  User 
Fee  Calculation  in  Support  of  the  Radon 
Proficiency  Programs  User  Fee  Final 
Rule,"  U.S.  EPA/Office  of  Radiation  and 
Indoor  Air,  January  24, 1995;  and. 
"Operating  Policies  and  Procedures  for 
the  User  Fees  for  Radon  Proficiency 
Programs  Final  Rule — Fee  Collection 
Process."  U.S.  EPA/Office  of  Radiation 
and  Indoor  Air,  June  19, 1995;  (3)  Public 
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Comments  received  during  the  proposed 
rule  notice  and  comment  period  and 
those  received  by  the  Agency  following 
publication  of  the  1994  final  rule. 

List  of  Subjects 

40  CFR  Part  195 

Environmental  protection,  Radon, 
Proficiency  programs,  User  fees. 

40  CFR  Part  700 

Environmental  protection,  Radon, 
Proficiency  programs.  User  fees. 

Dated:  August  7, 1995. 
Carol  M.  Browner, 
Administrator. 

Therefore.  40  CFR  part  195  is 
amended  as  follows: 

PART  195— RADON  PROFICIENCY 
PROGRAMS 

1.  The  authority  citation  for  part  195 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2665. 
Subpart  B — Fees 

2.  Section  195.20  is  revised  to  read  as 
follows: 

§  195.20    Fee  payments. 

(a)  Fee  Amounts.  Applicants  to  and 
participants  in  the  RMP  and  RCP 
programs  shall  pay  fees  according  to  the 
following  fee  schedule: 

(1)  Organizations  Listed  for  or  Seeking 
Listing  for  Primary  Measurement 
Services  in  the  RMP  Program. 

(i)  In  order  to  remain  a  listed 
participant,  each  organization  that  is 
listed  for  primary  measurement  services 
in  the  KMP  program  on  the  effective 
date  of  this  section  shall  pay  an  annual 
fee  of  $390  for  each  device. 

(ii)  Each  organization  seeking  listing 
for  primary  measurement  services  that 
submits  an  initial  application  after  the 
effective  date  of  this  section  shall  pay  an 
annual  fee  of  $390  per  device.  This  fee 
will  be  prorated  quarterly,  based  on  the 
acceptance  date  of  an  organization's 
application. 

(iii)  Organizations  that  have  or  are 
seeking  a  listing  for  secondary 
measurement  services  for  their  primary 
devices  will  not  be  required  to  pay  the 
additional  $50  fee  applicable  to 
secondary  organizations. 

(2)  Organizations  Listed  for  or  Seeking 
Listing  for  Secondary  Measurement 
Services  in  the  RMP  Program. 

(i)  In  order  to  remain  a  listed 
participant,  each  organization  that  is 
listed  for  secondary  measurement 
services  in  the  RMP  program  on  the 
effective  date  of  this  section  shall  pay  an 
annual  fee  of  $50  for  each  business 
location  listed. 


(ii)  Each  organization  seeking  listing 
for  secondary  measurement  services  that 
submits  an  initial  application  after  the 
effective  date  of  this  section  shall  pay  an 
annual  fee  of  $50  for  each  business 
location  listed.  This  fee  will  be  prorated 
quarterly,  based  on  the  acceptance  date 
of  an  organization's  application. 

(iii)  Primary  organizations  that  have 
or  are  seeking  secondary  listings  for 
methods  other  than  those  for  which  they 
are  listed  as  a  primary,  are  subject  to  the 
fees, 

(3)  Individual  Proficiency  Component 
of  the  RMP  Program. 

(i)  In  order  to  remain  a  listed 
participant,  each  individual  listed  in  the 
RMP  individual  proficiency  program  on 
the  effective  date  of  this  section  shall 
pay  an  annual  fee  of  $105. 

(ii)  Each  individual  who  submits  an 
initial  application  after  the  effective 
date  of  this  section  shall  pay  an  annual 
fee  of  $105.  This  fee  will  be  prorated 
quarterly,  based  on  the  acceptance  date 
of  an  individual's  application. 

(iii)  Individuals  who  have  or  are 
seeking  listing  status  as  an  RMP  primary 
or  secondary  organization  are  subject  to 
the  applicable  fees  under  paragraphs 
(a)(1)  and  (2)  of  this  section. 

{4)  RCP  Program. 

(i)(A)  In  order  to  remain  a  listed 
participant,  each  individual  listed  in  the 
RCP  program  on  the  effective  date  of 
this  section  shall  pay  an  annual  fee  of 
$210. 

(B)  Each  individual  who  is  not  a  listed 
participant  in  the  RCP  program  on  the 
effective  date  of  this  section  and 
submits  an  initial  application  after  the 
effective  date  of  this  section  shall  pay  an 
annual  fee  of  $210.  This  fee  will  be 
prorated  quarterly,  based  on  the 
acceptance  date  of  an  individual's 
application. 

(ii)  An  organization  or  individual  who 
is  not  a  listed  participant  in  EPA's  radon 
proficiency  programs  on  the  effective 
date  of  this  section  and/or  whose 
proficiency  program  application  has  not 
yet  been  accepted  by  EPA  becomes 
subject  to  the  fees  described  above  once 
its  application  has  been  accepted  by 
EPA.  Fees  for  such  organizations  or 
individuals  will  be  prorated  quarterly, 
based  on  the  acceptance  date  of  the 
application.  To  remain  listed,  each 
participant  in  the  RMP  or  RCP 
programs,  whether  individual  or 
organization,  shall  submit  the 
appropriate  annual  fee  to  EPA  each 
year. 

(b)  Exemptions.  State  and  local 
governments  are  exempted  from  these 
fees  under  section  305(e)(2)  of  TSCA,  15 
U.S.C.  2665. 

(c)  Determination  of  Fees.  (1) 
Participants  listed  in  the  RMP  and  RCP 
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programs  on  the  effective  date  of  this 
section  will  be  sent,  by  EPA,  a  payment 
invoice  with  its  fee  calculation  at  least 
30  days  before  the  payment  is  due.  Fees 
will  be  assessed  based  on  the  current 
information  in  EPA's  proficiency  data 
bases.  Participants  who  intend  to  pay 
the  invoiced  fee  amount  must  send  their 
payment  to  EPA  following  the 
procedures  in  the  invoice.  Organizations 
or  individuals  who  wish  to  notify  EPA 
of  any  errors  or  corrections  they  wish  to 
make  to  their  listing  status  must  do  so 
by  following  the  instructions  on  the 
payment  invoice.  Corrected  payment 
invoices  for  both  the  RMP  Program  and 
the  RCP  Program  shall  be  sent  to:  Radon 
Proficiency  Programs  User  Fees,  c/o 
Sanford  Cohen  and  Associates,  Inc. 
(SC&A),  1418  1-85  Parkway. 
Montgomery,  Alabama.  36106.  EPA  will 
review  the  corrections  noted  on  the 
payment  invoice,  adjust  the  payment 
invoice  amount  (as  appropriate)  and 
issue  a  new  invoice.  Participants  must 
pay  the  amount  in  the  corrected 
payment  invoice  within  30  days  of  the 
date  listed  on  the  corrected  invoice. 

(2)  If  the  appropriate  fee  or  a  revised 
payment  invoice  for  an  individual  or 
organization  participating  in  the  RMP  or 
RCP  program  has  not  been  received  by 
EPA  on  or  before  the  payment  due  date, 
EPA  will  send,  by  certified  mail,  notice 
that  the  individual  or  organization  will 
be  delisted  from  the  proficiency 
program  unless  he/she  pays  the  fee 
within  30  days  of  this  second  certified 
notification.  If  payment  still  has  not 
been  received  by  EPA  after  30  days  of 
the  second  certified  notification,  the 
organization's  or  individual's  listing 
shall  be  removed  fi-om  the  proficiency 
program. 

(3)  New  or  initial  applicants  to  the 
RMP  or  RCP  programs  will  be  assessed 
a  fee  at  the  time  of  their  initial 
application.  EPA  will  send  a  payment 
invoice  to  the  new  applicant  upon 
acceptance  of  the  initial  application. 
The  applicant  will  be  given  at  least  30  • 
days  from  the  date  on  the  payment 
invoice  to  remit  payment.  The  fee 
assessed  will  be  prorated  quarterly, 
based  on  the  acceptance  date  of  the 
application.  If  the  appropriate  fee  has 
not  been  received  by  EPA  by  the 
payment  due  date,  the  application  will 
be  placed  in  an  inactive  file  with  no 
further  action  taken  by  EPA. 

(d)  Payment  Procedures.  Each 
remittance  to  EPA  under  this  section 
shall  be  in  United  States  currency  and 
shall  be  paid  by  certified  check, 
personal  or  business  check,  or  money 
order  made  payable  to  the  order  of  the 
"U.S.  ENVIRONMENTAL  PROTECTION 
AGENCY"  and  sent  to:  U.S.  EPA, 
Washington  Financial  Management 


Center,  Radon  Proficiency  Program  User 
Fees  (IRAA),  P.O.  Box  952491.  St.  Louis. 
Missouri.  63195-2491.  The  fee  payment 
shall  include  the  original  copy  of  the 
EPA  payment  invoice.  Collection  of  fees 
will  begin  in  the  calendar  year 
beginning  January  1, 1995.  Specific 
guidance  on  how  and  when  fees  must  be 


paid  can  be  found  in  How  to  Pay  Your 
Radon  Proficiency  Programs  User  Fees, 
U.S.  EPA/Office  of  Radiation  and  Indoor 
Air.  Copies  of  this  document  can  be 
obtained  by  contacting  the  RIS  at  (334) 
272-2797  or  by  FAX  at  (334)  260-9051. 
(e)  Adjustment  of  Fees.  (1)  EPA  shall 
collect  100  percent  of  its  operating  costs 


associated  with  its  radon  proficiency 
programs  by  calendar  year  1998.  As 
necessary,  EPA  shall  adjust  the  fees 
established  by  this  subpart  each  year 
over  the  next  four  years  to  collect  the 
following  percentages  of  program  costs: 


Yearl 

Year  2 

Years 

Year  4 

Years 

30% 

47.5% 

6S% 

82.5% 

100% 

Actual  fees  for  each  fiscal  year  will  be 
calcvdated  based  on  program  costs  and 
participation  rates.  New  fee  schedules 
will  be  published  in  the  Federal 
Register  as  a  technical  amendment  final 
rule  to  this  part  to  become  effective  30 
days  or  more  after  publication. 

(2)  EPA  vhU  use  a  three-step  process 
to  adjust  the  fees  annually.  First,  EPA 
will  estimate  the  costs  of  providing  each 
of  the  proficiency  programs  for  the 
upcoming  year.  EPA  will  account  for 
futiue  additional  fixed  costs  (e.g., 
updating  examinations)  and  increases/ 
decreases  in  variable  costs  due  to 
inflation  and  other  factors.  In  order  to 
calculate  increases/decreases  in  costs 
due  to  inflation,  EPA  may  use  one  of  the 
three  following  indices:  die  Federal 
General  Schedule  (GS)  pay  scale,  the 
Consumer  Price  Index  (CPI),  and/or  a 
component  of  the  CPI,  such  as  services. 
Second,  EPA  will  estimate  the  number 
of  participants  for  each  program.  At  a 
minimum,  these  participation  rates  >vill 
be  based  on  past  and  current  program 
participation  rates.  Third,  EPA  shall 
calculate  the  per  capita  costs  that 
individuals  and  organizations  shoidd 
pay  to  enable  it  to  recover  its  fixed  and 
variable  costs  each  year  for  each 
program.  EPA  shall  also  consider 
potential  industry  impacts  as  it  adjusts 
to  levels  to  ultimately  achieve  full  cost 
recovery  over  the  period  of  five  years. 

[FR  Doc.  95-20008  Filed  8-11-95;  8:45  am] 
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40  CFR  Part  261 
[FRL-«276-a] 

Hazardous  Waste  Managemsnt 
System:  Cart)amat»  Production, 
Identification  and  Listing  of  Hazardous 


AQENCY:  Environmental  Protection 

Agency. 

ACTION:  Interpretative  rule. 

summary:  The  Environmental  Protection 
*  Agency  is  today  announcing  a  change  in 
the  Agency's  interpretation  of  its  rule 


that  lists  wastes  fitim  carbamate 
production  as  hazardous  wastes  imder 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  Under  this  new 
interpretation,  wastes  from  the 
production  of  non-carbamate 
intermediates  that  are  used  exclusively 
in  the  production  of  carbamates  but  are 
not  produced  at  the  ultimate  site  of 
manufacture  of  the  carbamates  will  not 
be  subject  to  the  rule.  These  wastes  are 
among  those  given  the  RCRA  waste  code 
designations  K-156  and  K-157  in  the 
rule. 

EFFECTIVE  DATE:  August  8,  1995. 
ADDRESSES:  The  official  record  for  this 
interpretative  rule  is  identified  as 
Docket  number  F-95-CPLF-FFFFF  and 
is  located  in  the  RCRA  Docket,  Room 
M2616  (5305),  401  M  Street,  SW, 
Washington,  DC,  20460.  The  public  may 
make  an  appointment  in  order  to  review 
docket  materials  by  calling  (202)  260- 
9327.  The  docket  is  open  for  inspection 
from  9  AM  to  4  PM,  Monday  through 
Friday,  excluding  Federal  holidays.  The 
public  may  copy  material  from  any 
regulatory  docket  at  a  cost  of  $0.15  per 
page. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  general  information  contact  the 
RCRA/Superfimd  Hotline,  toll  free,  at 
(800)  424-9346.  or  at  (703)  920-9810. 
For  technical  information  ccmceming 
this  notice,  contact  Mr.  John  Austin, 
Office  of  SoUd  Waste  (5304),  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW,  Washington.  DC,  20460, 
(202) 260-4789. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  February  9, 1995  (60  FR  7824), 
EPA  promulgated  regulations  under 
RCRA  that  listed  as  hazardous  wastes 
six  wastes  generated  during  the 
production  of  carbamates  and  58 
commercial  chemical  products  that 
become  hazardous  wastes  when  they  are 
discarded  or  intended  to  be  discarded. 
Hiis  rule  becomes  effective  on  August  9. 
1995. 

Among  the  six  wastes  subject  to  the 
rule  are  those  designated  by  EPA  as  K- 


156  and  K-157.  The  K-156  listing 
consists  of  "[olrganic  waste  (including 
heavy  ends,  still  bottoms,  light  ends, 
spent  solvents,  filtrates,  and  decantates) 
from  the  production  of  carbamates  and 
carbamoyl  oximes"  (60  FR  7849.  to  be 
codified  at  40  CFR  261.32).  This  waste 
was  listed  because  it  contains  one  or 
more  of  the  following  hazardous 
constituents  of  concern;  formaldehyde, 
methylene  chloride,  triethylamine, 
carbofuran,  benomyl,  carbendazim, 
carbaryl,  or  carbosulfan  (60  FR  7853,  to 
be  codified  in  Appendix  VII  to  40  CFR 
Part  261). 

The  K-157  listing  consists  of 
"(wjastewaters  (including  scrubber 
waters,  condenser  waters,  washwaters 
and  separation  waters)  from  the 
production  of  carbamates  and 
carbamoyl  oximes"  (60  FR  7849,  to  be 
codified  at  40  CFR  261.32).  This  waste 
was  listed  because  it  contained  one  or 
more  of  the  following  hazardous 
constituents  of  concern — carbon 
tetrachloride,  formaldehyde,  methyl 
chloride,  methylene  chloride,  pyridine, 
or  triethylamine  (60  FR  7853,  to  be 
codified  in  Appendix  VII  to  40  CFR  Part 
261). 

Public  comments  on  the  proposed 
rule  requested  that  EPA  clarify  the 
definition  of  carbamate  "production," 
principally  to  ensure  that  production 
would  not  include  operations  that 
isolate  non-carbamate  product  for  which 
there  is  otherwise  a  commercial  market. 
In  response  to  these  comments,  EPA  set 
out  its  interpretation  of  the  definition  of 
production  for  purposes  of  the 
carbamate  listing  rule  in  the  preamble  to 
the  final  rule  at  60  FR  7830. 

After  considering  the  comments  and 
examining  the  industry,  EPA  concluded 
that  carbamate  production  for  purposes 
of  the  rule  begins  with  the  synthesis  of 
non-carbamate  chemicals  that  have  no 
other  use  except  for  the  production  of  a 
carbamate  product.  These  non- 
carbamate  chemicals  are  known  as 
chemical  "intermediates"  in  the 
industry.  The  consequence  of  this 
interpretation  is  that  wastes  generated 
from  the  manufacture  of  these 
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intermediates  would  be  considered  to  be 
within  the  scope  of  the  listing. 

In  its  preamble  interpretation,  the 
Agency  stated  that  processes  that 
produce  non-carbamate  products  which 
may  be  used  in  carbamate  production, 
but  have  other  uses,  are  not  included  in 
the  definition  of  carbamate  production. 
These  latter  processes  would  include 
production  of  phosgene  and  methyl 
isocyanate. 

However,  EPA  also  interpreted 
carbamate  production  to  include 
manufacture  of  the  non-carbamate 
intermediates  used  exclusively  in 
carbamate  production  regardless  of 
whether  the  manufacture  occurred  at 
the  ultimate  site  of  manufacture  of  the 
carbamate  chemical.  EPA  specifically 
cited,  as  examples  of  these  off-site 
intermediates-— bendiocarb  phenol,  A- 
2213  (an  intermediate  in  oxamyl 
production),  and  carbofuran  phenol.  60 
FR  7830. 

A  nimiber  of  petitions  for  review 
challenging  the  carbamate  listing  have 
been  filed  in  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit.  These  cases  have  been 
consolidated  imder  the  name, 
Dithiocarbamate  Task  Force  v.  EPA, 
Docket  No.  95-1249. 

As  a  result  of  settlement  discussions 
EPA  has  reexamined  the  rulemaking 
record  and  determined  that  it  lacks 
support  for  the  interpretation  of 
"production"  as  including  manufactiu« 
of  non-carbamate  intermediates  not 
produced  at  the  ultimate  site  of 
carbamate  production.  In  particular, 
information  submitted  by  the  producers 
of  these  non-carbamate  intermediates 
shows  that  their  wastes  generated  from 
manufacture  of  these  intermediates  do 
not  contain  any  of  the  hazardous 
constituents  of  concern  for  which  the 
K-156  and  K-157  wastes  have  been 
listed.  EPA  has  no  other  information  to 
indicate  that  these  waste  streams 
contain  any  of  these  constituents. 

Thus,  EPA  believes  it  has  interpreted 
the  definition  of  carbamate  production 
in  an  overly  broad  manner  to  include 
wastes  that  should  not  be  subject  to  the 
rule.  Accordingly,  EPA  hereby  changes 
its  interpretation  of  carbamate 
"production"  not  to  include  non- 
caibamate  intermediates  that  are 
produced  at  a  site  other  than  the 
ultimate  site  of  carbamate  production. 
Wastes  from  the  production  of  such 
intermediates  will  not  be  covered  by  the 
Usting. 

n.  Justificatioii  for  Making  the 
Interpretation  Immediately  E£fiective 

EPA  considers  this  change  to  its 
regulatory  interpretation  to  be  an 
interpretative  riile  exempt  firom  the 


requirement  for  pubUc  notice  and 
opportimity  for  comment  procedures 
under  5  U.S.C.  553(b)  of  the 
Administrative  Procedure  Act  (APA), 
because  it  informs  the  public  of  the 
Agency's  views  of  how  the  term, 
"production,"  in  its  own  regulations 
will  apply  to  carbamate  waste  listings. 
Also,  EPA  does  not  consider  that  this 
interpretation  is  subject  to  the 
requirements  of  the  APA  (5  U.S.C. 
553(d))  or  RCRA  (section  3010(b);  42 
U.S.C.  6930(d))  to  delay  the  effective 
date  of  regulations  after  they  are 
promulgated. 

To  the  extent  it  may  be  argued  that 
EPA  is  required  to  provide  public  notice 
and  opportunity  to  comment  or  delay  in 
the  effective  date,  the  Agency  finds  that 
good  cause  exists  not  to  apply  these 
procediu"es.  If  either  notice  and 
comment  or  delayed  effective  date 
procedures  were  appHed.  the  off-site 
non-carbamate  waste  streams  would 
become  subject  to  the  requirements  of 
RCRA  Subtitle  as  of  August  9.  The 
Agency  has  determined  that  this  would 
be  unfair,  since  EPA's  rulemaking 
record  indicates  that  the  risks  fi-om 
these  wastes  are  not  significant  and  that 
the  record  does  not  support  regulating 
them.  Given  the  likelihood  that  the  risks 
appear  to  be  insignificant,  at  least  to  the 
extent  they  are  examined  in  the 
rulemaking  record,  the  wastes  should 
not  be  subjected  to  the  extensive 
requirements  of  the  RCRA  waste 
management  regulations. 

Dated:  Augusts,  1995. 
Carol  M.  Browner, 

Administrator. 

[FR  Doc.  95-20002  Filed  8-11-95;  8:45  am) 
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40  CFR  Part  271 
[FRL-527e-6] 

Alat)ama;  Final  Authorization  of 
Revisions  to  State  Hazardous  Waste 
Management  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 

summary:  Alabama  has  applied  for  final 
authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  Alabama's  revisions  consist 
of  the  "Burning  of  Hazardous  Waste  in 
Boilers  and  Industrial  Furnaces"  (BIF) 
provision  and  provision^  contained  in 
RCRA  Cluster  ID.  These  requirements 
are  Usted  in  Section  B  of  this  notice. 
The  Environmental  Protection  Agency 
(EPA)  has  reviewed  Alabama's 


applications  and  has  made  a  decision, 
subject  to  public  review  and  comment, 
that  Alabama's  hazardous  waste 
program  revisions  satisfy  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Thus,  EPA  intends 
to  approve  Alabama's  hazardous  waste 
program  revisions.  Alabama's 
applications  for  program  revisions  are 
available  for  public  review  and 
comment. 

DATES:  Final  authorization  for 
Alabama's  program  revisions  shall  be 
effective  October  13, 1995  unless  EPA 
publishes  a  prior  Federal  Register 
action  withdrawing  this  immediate  final 
rule.  All  comments  on  Alabama's 
program  revision  applications  must  be 
received  by  the  close  of  business, 
September  13, 1995. 
ADDRESSES:  Copies  of  Alabama's 
program  revision  applications  are 
available  during  8:00  am  to  4:30  pm  at 
the  following  addresses  for  inspection 
and  copying:  Alabama  Department  of 
Environmental  Management,  1751 
Congressman  W.  L.  Dickinson  Drive, 
Montgomery.  Alabama  36109-2608. 
(334)  271-7700;  U.S.  EPA,  Region  4, 
Library,  345  Courtland  Street,  NE, 
Atlanta,  Georgia  30365;  (4<J'4)  347-4216. 
Written  comments  should  be  sent  to  Al 
Hanke  at  the  address  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT:  Al 
Hanke,  Chief,  State  Programs  Section, 
Waste  Programs  Branch,  U.S.  EPA 
Region  4,  345  Courtland  Street,  NE, 
Atlanta,  Georgia  30365;  (404)  347-2234. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
Section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"  or  "the  Act"),  42  U.S.C. 
6926(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Public  Law  98-616,  November  8, 1984, 
hereinafter  "HSWA")  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  luider  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  Section 
3006(g)  of  RCRA,  42  U.S.C.  6926(g),  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements.  Revisions  to  State 
hazardous  waste  programs  are  necessary 
when  Federal  or  State  statutory  or 
regulatory  authority  is  modified  or 
when  certain  other  changes  occur.  Most 


Federal  Register  /  Vol.  60,  No.  156  /  Monday,  August  14,  1995  /  Rules  and  Regulations       41819 


commonly.  State  program  revisions  are 
necessitated  by  changes  to  EPA's 
regulations  in  40  CFR  Parts  260-268  and 
124  and  270. 

B.  Alabama 

Alabama  initially  received  final 
authorization  for  its  base  RCRA  program 
effective  on  December  22, 1987. 
Alabama  received  authorization  for 
revisions  to  its  program  on  January  28, 
1992,  July  12, 1992,  December  21, 1992, 
May  17, 1993,  November  23, 1993,  April 
4, 1994,  and  January  13, 1995. 

On  November  12, 1993,  and  Mardi 
27, 1995,  Alabama  submitted  program 
revision  applications  for  additional 
program  approvals.  Today,  Alabama  is 
seeking  approval  of  its  program 
revisions  in  accordance  with  40  CFR 
271.21(b)(3). 

EPA  has  reviewed  Alabama's 
applications  and  has  made  an 


immediate  final  decision  that  Alabama's 
hazardous  waste  program  revisions 
satisfy  all  of  the  requirements  necessary 
to  qualify  for  final  authorization. 
Consequently,  EPA  intends  to  grant 
final  authorization  for  the  additional 
program  modifications  to  Alabama.  The 
public  may  submit  written  comments  on 
EPA's  immediate  final  decision  up  until 
September  13, 1995. 

Copies  of  Alabama's  applications  for 
these  program  revisions  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  "Addresses"  section  of 
this  notice.  Approval  of  Alabama's 
program  revisions  shall  become  . 
effective  October  13, 1995,  imless  an 
adverse  comment  pertaining  to  the 
State's  revisions  discussed  in  thi&netice 
is  received  by  the  end  of  the  comment 
period. 

If  an  adverse  comment  is  received 
EPA  will  publish  either  (1)  a  withdrawal 


of  the  immediate  final  decision  or  (2)  a 
notice  containing  a  response  to 
comments  which  either  affirms  that  the 
immediate  final  decision  takes  effect  or 
reverses  the  decision. 

EPA  shall  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits  that  contain  conditions  based 
upon  the  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization  and  which  were  issued  by 
EPA  prior  to  the  effective  date  of  this 
authorization.  EPA  will  suspend 
issuance  of  any  further  permits  under 
the  provisions  for  which  the  State  is 
being  authorized  on  the  effective  date  of 
this  authorization. 

Alabama  is  today  seeking  authority  to 
administer  the  following  Federal 
requirements  promulgated  on  February 
21, 1991,  for  BIF  and  July  1, 1992— June 
30, 1993,  for  RCRA.  Cluster  in. 


Federal  requirement - 


FR  reference 


FR  promul- 
gation date 


State  auttttrity 


Checklist  85,  Burning  ol  Hazardous -Waste,  in  Boil^ 
ers  and  Irxlustrial  Furnaces.  . 


56  FR  7134 


2/21/91 


Checklist  107,  Used  Oil  Fitter  Exclusion;  Technical 

Corrections. 
Checklist  108,  Toxicity  CharacteristiC-flevisions; 

Technnal  Corrections. 
Checklist    109,    Land   Disposal   Restrictions   ior 

Newly  Listed  Wastes  and  Hazardous  Debris. 


57  FR  29220 
57  FR  30657 
57  FR  37194 


7/1/92 


7/10/92 


8/18/92 


335-14-1-.t)2(t){2),  12  &  13 

33S-14-2-.01(2)(d).2(d),3(4)(b)/4(bK7(b)3  • 

335-1 4-2-.01  (6)(a)3.<vi*).(vtii) 

335-14-6-.7(3){d)1 

335-1 4-5-.  1 5(1  )(a) 

335-1 4-6-.07(3)(a)(d)1(d)2-. 

335-1 4-6-.07(4)(a) 

335-1 4-ft-.07(4Mbr 

335-1 4-6-.1 5(1  )(a) 

335-1 4-7-04(1  )(6) 

335-14-7-.08(1H13) 

335-1 4-7-Appendix  l-X 

335-14-8-.02(13)(a)1,<a)T.(q.(ii)(aR(iWn)      : 

335-1 4-e-.02(a)2(li)(»>-(V) 

335-14-«-.02(a)3,(a)3.(iHvii)  • 

33S-14-8-.02{i3)(a)5,(a)5.(iHvii),(a)64a)6.         (i),{a)6.(r>{»- 

lll).(ii) 
335-1 4-8-.02(1 3)(b),(b)1-6 
335-14-8-.02(13)(c)(d)teKf) 
335-1 4-8-.04(3)<g),(g)i,(g>l.(i-v)    . 
335-1 4-8-.04(3) 
335-1 4-8-.06(5)(aMbMb)1  ,(1^1 . 
(iHi),{b)2,(b)3. 
(i-Hii),(b)4,(c).{c)1  ,(c)1  .(i-u),(c)2.{c)2.(i-viit).(o)4-9.(d)1- 

5,(e).(0.(f)1-(f)2.(f)2.(i-Hii),(f)3-8 
335-1 4-8-.07(3)(a)6,(b)7 
335-1 4-8-.07(4)(f)(g> 
335-14-2-.01(4)(b)13 

335-1 4-2-.01  (4)(b)6.(ii),(b)9 

335-1 4-1-.02(1) 

335-1 4-2-.01  (3)(c)2.(K)(lll),(3)(e).(e)1  .(e)2 

335-14-3-.03(5)(a)1  .{iii).(a)1(iiO  (ll).(a)1  .(rv).(iv)(l),(ll).(5)(a)2 

335-1 4-5-.07(1)(b)1-(b)4 

335-1 4-5-.07(2)0 

335-1 4-5-.07(3)(a)2 

335-14-5-.08(1).(b)1-(b)4 

335-1 4-5-.08(3)(a) 

335-1 4-6-.30{1 ),  (1  )(a).(1  )(b),(1  )c,(1  )c1-3.(1  )(d)&(e) 

335-1 4-5-.30(2)(a)2-4 

335-140{2){b),(2){b)1 ,2,2.(1),  (ii).(2)(b)3,(i).(i)(l)(H),  (2)(b)4, 

0-iii) 

335-1 4.30(2)(c),(2)(c)1  .fMv) 

335-1 4-&-.30(2)(c)2,3.(i)(l-IV), 

(2)(c)3.(ii),(iii),(2)(c)4.(2)(d),(2)(d)1-3,(2)(e) 

335-1 4-5-.30(3)(a)(b) 
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Federal  requirement 


FR  refererx:e 


Checttst  1 10,  Coke  By-Products  Ustirigs 


Cheddist  111,  Burning  of  Hazardous  Waste  in 
Boilers  and  Industrial  Furnaces;  Technical 
Amendment  III. 


Cheddist  113  Consolidated  Liability  Requirements 


Cheddist  114,  Buming  of  Hazardous  Waste  in 
Boilers  and  Industrial  Furnaces;  Technical 
Amendment  IV. 

Checklist  115.  Chtorinated  Toluenes  Productmn 
Waste  Listing. 

CheddMt  118  Liqukls  in  Landfills  II 


Checklst  119,  Toxicity  Characteristic  Revision; 
TCLP  Correction. 

Checklist  120,  Wood  Preserving;  Revisions  to  List- 
ings arxi  Technical  Requirements. 


Checklist  124.  Land  Disposal  Restrictions  for  Ignit- 
able  and  Corrosive  Characteristic  Wastes 
Whose  Treatment  Standards  Were  Vacated. 


57  FR  37284 


57  FR  38558 


FR  promul- 
gation date 


57  FR  42832 
53  FR  33938 
56  FR  30200 


57  FR  44999 

57  FR  47376 
57  FR  54452 


57  FR  55114 
57  FR  61492 


58  FR  29860 


8/18/92 


8/25/92 


State  authority 


9/16/92 
9/1/88 
7/1/91 


9/30/92 

10/15/92 
11/18/92 


11/24/92 


12/24/92 


5/24/93 


335-14-6-.07(1)(b)1-4 

335-1 4-6-.07(2)(c) 

335-1 4-6-.07(3)(d)4 

335-14-6-.08(1)(b).(1)(b)1-3.(3)(a) 

335-14-6-.il  (2)(h) 

336-1 4-6-.30(1),(1)(aHe) 

335-1 4-6-.30(2)(a).(2)(a)1 ,2.(2)(a)2(i),  2(iO.(2)(a)3&4 

(2)(b),(2)(b)1,2,(2)(b)2.(i,H) 
335.30(2)(b)3.(2)(b)3.(i),(l),(ll)(ii)(iii).(2) 
(bH.  (i)(ii)(iii),(2)(c),(2)  (c)1.(iiv),(2){c)2,{2)(c)3,(i) 
335.14-6-.30(2Mc)3.(i)(l-IV),(2)(c)3.  (K)(iii).(2)(c)4. 

(2)(d)(2)(d)l-3,(2)(e).(3)(a).(3)(b) 
335-1 4-9-.01(2)(7)(9)  - 
335-1 4-9-.02{5) 
335-1 4-9-.03(7) 
335-1 4.04(1  )(2)(3)(4)(6)(7) 
335-1 4-9-.05(1) 
335-1 4-9-Appendix  II 
335-1 4-8-.02(4)(n) 
335-1 4-8-.02(b)2 
335-1 4-8-.04(3)(a)11 
335-1 4-8-.07(3)(b)6 
335-1 4-2-.01(4)(a)10 
335-1 4-2-.04(3) 
335-1 4-2-Appendix  VII 
335-1 4-1-.02(1) 
335-1 4-2-.01(2)(e)2.(iv) 
335-1 4-5-.01(1)(g)2 
336-1 4-6-.01(1)(c)6 
335-14-7-.08.{9)(c)(13) 
335-1 4-7-Appendix  IX 
335-1 4-6-.08(2)(h) 
335-1 4-5-.08(4)(f)1 0.11 
335-14-6-.O8(8)(a).(8){a)2-7(0(H)(ii0 
335-1 4-5-.08(8)(b).(8)(b)2-7(i)(ii)(iii) 
335-14.08(8)(f)7.8(g).  (8)(g)1  fiO,2.(i)(ii) 
335-1 4-r5-.08{8)(h).(8)(h)1 -6 

33S-14-5-.08(8){i).(8)(i)1-4.(8)  (i)4(i)(ii),(8)0).(8)a)1  4,(8)(k) 
33&-14.08(12)(b){f)(g){h)1.2 
335-14-5-.08(12)(i)2.(d) 
335-1 4-5-.08-(1 2)(j)2.(d) 
335-1 4-5-08(1 2)(k),(L),  (m)1 ,2.(h)2.(n)n2 
335-1 4-6-.08(4)(e)1 0,11 
335-14-6-.08(8)(a),(a)2-7(i-iii),(8)(b).(b)2-7(i-ni).(8)(06. 

(8)(g),(8)(g)1(i-ii),(8)(h).(8)(h)1-5.(8)(i),(8)(i)1-4. 

(8)(i)4.(i)fii).(8)a),(8)0)1-4,(8)(k) 
335-1 4-7-.08(4),  Appendix  IV 


335-1 4-2-.04(3) 
335-1 4-2-Appendix  VII 
335-14-1-.02(1) 

335-1 4-5-.02(4)(c)4 

335-14-5-14(15)(a)(b)(d)1.(ii)(e)1.(ii-iii)(e)2.(i-ii) 

335-1 4-5-.  1 4(1 7)(b)<c) 

335-1 4-6-.02(4)(c)4 

335-1 4-6-.1 4(1 5)(a)(b)(0(f)1  (f)  1  .(Mii)(0(i-ii) 

335-1 4-6-.1 4-(1 5)(g)(1 5)(g)1  &2 

335-1 4-6-.  1 4(1 7)(b)(c) 

335-1 4-2-Appendix  II 

335-14-2-04(2) 

335-14-5-23(1)(a)(1)(c,(1)(c)1,(1)(c)1.(i-iv) 

335-1 4-6-.23(2)(a)(2)(b)(2)(b)  1 -3 

335-14-5-23(3).(3)(a),(3)(b).  (4)(a)4.(i.ii)(4)(b).(4)(b)3,  (4)0) 

335-14-6-.23(1  )(a)(1  )(c)(1  )(c)1  .(i-iv) 

335-14-6-.23(2)(a)(b)(2)(b)1-3 

335-1 4-6-.23(3)(3)(a)(3)(b)(4)(a)  4.(i.ii).(4)(b),(4)(b)3.(4)(i) 

335-1 4-5-.01(1)(g)6 

335-1 4-6-.01(1)(c)10 

335-1 4-9-.01(1)(2)(7)(9) 

335-1 4-9-.03(8) 


Federal  requirement 

FR  reference 

FR  promul- 
gation date 

State  authority 

335-1 4-9-.04(1)(2)(3)(4) 
335-1 4-8-.04(3)(a)2 

Alabama's  applications  for  these 
progFam  revisions  meet  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly, 
Alabama  is  granted  final  authorization 
to  operate  its  hazardous  waste  program 
as  revised. 

Alabama  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA 
program,  subject  to  the  limitations  of  its 
program  revision  application  and 
previously  approved  authorities. 
Alabama  also  has  primary  enforcement 
responsibiUties,  although  EPA  retains 
the  right  to  conduct  inspections  under 
Section  3007  of  RCRA  and  to  take 
enforcement  actions  under  Section 
3008,  3013,  and  7003  of  RCRA. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act  . 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Alabama's 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of. 
hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  271- 

Administrative  practice  and 
procedure,  Confidential  business 
informaticm,  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands,  Intergovernmental  relations, 
Penalties,  Reporting  and  recordkeeping 
reqturements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  Sections  2002(a),  3006,  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  (42  U.S.C.  6912(a),  6926, 6974(b)). 


JMI 


Dated:  August  4. 1995. 
John  H.  Hanldnson,  Jr., 

Regiona]  Administrator. 

(FR  Doc.  95-20009  Filed  8-11-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  192 

[Docket  PS-135;  Amdt  192-3] 

RIN  2137-AC32 

Customer-Owned  Service  Lines 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  requires  operators 
of  gas  service  lines  who  do  not  maintain 
biuied  customer  piping  up  to  building 
walls  or  certain  other  locations  to  notify 
their  customers  of  the  need  to  maintain 
that  piping.  Congress  directed  EKDT  to 
take  this  action  in  view  of  service  line 
accidents.  By  advising  customers  of  the 
need  to  maintain  their  buried  gas 
piping,  the  notices  may  reduce  the  risk 
of  further  accidents. 
EFFECTIVE  DATE:  September  13, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  L. 
M.  Furrow,  (202)  366-2392,  regarding 
the  content  of  this  document,  or  the 
Dockets  Unit  (202)  366-4453  for  copies 
of  this  final  rule  or  other  material  in  the 
docket. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

A.  Customer  Piping 

RSPA's  gas  pipeline  safety  standards 
(49  CFR  Part  192}  apply  to  the 
distribution  of  gas  up  to  the  end  of  a 
pipeline  operator's  service  line.  A 
service  line,  as  defined  in  §  192.3,  is  a 
distribution  line  that  begins  at  a 
common  source  of  supply,  usually  a 
main,  transmission  line,  or  gathering 
line.  The  end  of  a  service  line  is  a 
customer  meter  or  a  connection  to  a 
customer's  piping,  whichever  is  farther 
downstream.  If  there  is  no  meter,  the 
connection  to  a  customer's  piping  marks 
the  end  of  a  service  line.  A  customer  is 
any  person  who  contracts  with  an 
operator  to  receive  gas  for  consiunption. 


Customer's  piping  (or  customer  piping) 
refers  to  piping  not  owned  by  an 
operator  through  which  a  customer 
receives  gas. 

When  operators  install  customer 
meters,  they  usually  install  them 
outdoors  next  to  the  building  that 
houses  the  customer's  principal  gas 
utilization  equipment.  If  that  equipment 
is  not  inside  a  building,  the  meter  may 
be  installed  next  to  the  equipment. 
Either  of  these  installations  may  leave 
only  a  short  segment  of  exterior 
customer  piping  between  the  end  of  the 
operator's  service  line  and  the  building 
or  equipment.  Sometimes,  however, 
operators  install  customer  meters  farther 
away  fit)m  buildings  or  equipment, 
perhaps  at  a  private  property  line  or 
fence.  The  result  is  a  much  longer 
length  of  exterior  customer  piping. 

Regardless  of  length,  customer  piping 
downstream  firom  an  operator's  service 
line  is  not  subject  to  the  maintenance 
standards  of  Part  192.  However, 
according  to  the  National 
Transportation  Safety  Board,  twenty- 
two  states  now  require  operators  to 
monitor  portions  of  customer  piping. 
Also,  many  operators  voluntarily 
maintain  customer  piping  up  to 
building  walls.  Still,  for  much  customer 
piping,  maintenance  is  the 
responsibility  of  customers  or  piping 
owners,  not  operators  of  service  lines.  In 
this  regard,  RSPA  is  preparing  a  report 
on  the  safety  of  customer  piping  located 
downstream  from  service  lines  to  see  if 
there  is  a  need  for  further  legislative  or 
regulatory  action.  The  report  is  required 
by  section  115(b)  of  the  Pipeline  Safety 
Act  of  1992  (Pub.  L.  102-508;  106  Stat. 
3296). 

B.  Statutory  Mandate 

During  a  7-month  period  beginning 
September  16, 1988,  a  series  of  five 
service  Une  accidents  killed  four  people 
and  injured  16  others  in  Kansas  and 
Missouri.  The  accidents  happened  on 
service  lines  supplying  gas  to  homes 
and  were  due  to  corrosion  and  other 
causes.  As  a  result,  Congress  became 
concerned  about  the  safety  of  gas  piping 
leading  up  to  buildings.  Congress  felt 
that  customers  of  distribution  pipeline 
operators  may  not  imderstand  the  need 
for  basic  maintenance  of  customer 
piping. 

Therefore,  as  provided  by  49  U.S.C 
§  60113(a)  (formerly  section  18(b)  of  the 
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Natural  Gas  Pipeline  Safety  Act  of 
1968),  Congress  directed  DOT  to— 

Prescribe  regulations  requiring  an  operator 
of  a  natural  gas  distribution  pipeline  that 
does  not  maintain  customer-owned  natural 
gas  service  lines  up  to  the  building  walls  to 
advise  its  customers  of^ 

(1)  the  requirements  for  maintaining  those 
lines; 

(2)  any  resources  known  to  the  operator 
that  could  assist  customers  in  carrying  out 
the  maintenance; 

(3)  information  the  operator  has  on 
operating  and  maintaining  its  lines  that  could 
assist  customers;  and 

(4)  the  potential  hazards  of  not  maintaining 
the  lines. 

C.  Rulemaking  Proposal 

In  response  to  this  Congressional 
mandate,  RSPA  published  a  notice  of 
proposed  rulemaking  (NPRM)(59  FR 
5168;  February  3, 1994)  on  customer 
notification.  The  NPRM  proposed  to 
define  the  piping  covered  by  the 
mandate  ("covered  piping").  The  NPRM 
also  proposed  to  establish  the  details  of 
advice  that  operators  who  do  not 
maintain  covered  piping  up  to  building 
#walls  would  have  to  give  their 
customers. 

In  a  supplemental  notice  of  proposed 
rulemaking  (SNPRM)(59  FR  13300; 
March  21, 1994),  RSPA  expanded  the 
proposed  rules  to  cover  certain  exterior 
customer  piping  that  is  above  groimd. 
The  SNPRM  also  clarified  that  the 
proposed  rules  were  not  limited  to 
operators  who  are  local  distribution 
companies.  Other  operators  (primarily 
transmission  companies)  that  supply  gas 
to  customers  through  service  lines  were 
covered  as  well.  RSPA  also  announced 
in  the  SNPRM  that  the  proposed  rules 
did  not  apply  to  customer  piping  that 
branches  from  a  customer's  primary  gas 
supply  line  to  supply  gas  to  secondary 
equipment,  such  as  pool  heaters  and 
yard  lanterns. 

D.  Advisory  Committee  Review 

RSPA  presented  the  NPRM  and 
SNPRM  for  deliberation  by  the 
Technical  Pipeline  Safety  Standards 
Committee  (TPSSC)  at  a  meeting  in 
Washington,  D.C.  on  May  11, 1994. 
TPSSC  is  RSPA's  statutory  advisory 
committee  for  gas  pipeline  safiety.  The 
committee  comprises  15  members, 
representing  industry,  government,  and 
the  public,  who  are  technically  quaUfied 
to  evaluate  ga$  pipeUne  safety.  TPSSC's 
report  of  its  deliberation  is  available  in 
the  docket  of  this  proceeding. 

TPSSC  voted  unanimously  to  find  the 
proposed  rules  technically  feasible, 
reasonable,  and  practicable,  provided 
RSPA  made  the  following  changes:  (1) 
delete  information  on  age,  location,  and 
material  of  customer  piping  from 


proposed  §  192.16(a)(4);  (2)  when 
customer  piping  does  not  enter  a 
building,  end  covered  piping  at  the 
point  of  custody  transfer;  (3)  apply  the 
proposed  rule  only  to  buried  residential 
and  small-commercial  lines;  and  (4) 
delete  "transmission  or"  from  proposed 
§  192.16(a)  to  limit  the  rule  to 
distribution  operators.  The  next  section 
discusses  how  we  handled  TPSSC's 
recommended  changes  in  developing 
the  final  rule. 

n.  Discussion  of  Comments  and  TPSSC 
Recommendations 

A.  Commenters 

We  received  written  comments  frtjm 
57  persons  in  response  to  the  NPRM  and 
SNPRM.  The  comments  came  from:  47 
pipeline  operators;  5  state  pipeline 
safety  agencies  (Maryland.  Kansas, 
Iowa,  Michigan,  and  Missouri);  4  trade 
associations  (American  Gas  Association 
(AGA),  Interstate  Natural  Gas 
Association  of  America  (INGAA), 
Western  Mobilehome  Parkovtmers 
Association  (WMPA),  and  Texas  Gas 
Association  (TGA));  and  1  federal 
agency  (National  Transportation  Safety 
Board  (NTSB)). 

Most  commenters  directed  their 
remarks  to  specific  issues.  This  section 
of  the  preamble  discusses  our  resolution 
of  significant  issues  in  light  of 
comments  and  TPSSC 
recommendations. 

B.  The  Term  "Customer-Owned  Service 
Une" 

The  mandate  applied  to  customer 
piping  Congress  called  "customer- 
owned  service  lines."  So  the  NPRM  and 
SNPRM  used  this  term  to  designate  the 
customer  piping  covered  by  the 
proposed  rules. 

Etespite  its  statutory  origin,  many 
commenters  felt  the  term  "customer- 
owned  service  line"  would  be  confusing 
in  a  Part  192  regulation.  They  said  many 
service  lines  under  Part  192  include 
piping  owned  by  customers. 
Consequently,  they  argued  the  term  was 
too  similar  to  "service  line"  to 
distinguish  customer  piping  not 
regulated  by  Part  192  from  service  lines 
regulated  by  Part  192.  The  commenters 
suggested  as  alternatives  the  names 
"supply  pipe,"  "yard  Une,"  "fuel  line," 
and  "customer-owmed  piping." 

We  agree  that  "customer-owned 
service  line"  would  be  a  misnomer  in 
Part  192.  The  term  could  easily  be 
confused  with  "service  line,"  because 
some  customers  own  the  portion  of  a 
service  line  on  private  property  between 
a  distribution  main  and  customer  meter. 
Also,  other  customers  (particularly 
tenants)  may  not  own  any  of  the  piping 


through  which  they  receive  gas  from  an 
operator.  For  these  reasons,  we  did  not 
use  the  term  "customer-owned  service 
line"  in  the  final  rule. 

At  the  same  time,  we  did  not  name 
covered  piping  as  commenters 
suggested.  Since  Part  192  currently 
refers  to  piping  beyond  the  end  of  a 
service  line  as  "customer's  piping"  (see 
§  192.3,  service  line),  referring  to  that 
piping  by  another  name  woidd  be 
confusing.  Instead,  to  designate  piping 
covered  by  the  final  rule,  we  used 
"customer's  piping"  with  other 
descriptive  wording  (§  192.16(a)). 

C.  End  of  Covered  Piping 

To  delineate  the  customer  piping 
covered  by  the  proposed  rules,  the 
NPRM  and  SNPRM  defined  the  term 
"customer-owned  service  line."  The 
definition  proposed  was:  "a  pipeline 
that  transports  natural  gas  or  petroleum 
gas  fixjm  a  service  line  to  (1)  an  exterior 
wall  of  a  building,  or  (2)  end-use 
equipment"  (proposed  amendment  to 
§192.3). 

Most  commenters  thought  the 
proposed  end  of  covered  piping  was 
imclear.  One  concern  was  the  end  of 
covered  piping  when  customer  piping 
leads  to  more  than  one  building. 
Another  concern  was  the  end  when 
customer  piping  leads  both  to  a  building 
and  to  outdoor  equipment,  such  as  a 
lantern.  Still  another  concern  was  the 
end  when  customer  piping  does  not 
enter  a  building,  which  happens  at  some 
plants.  In  regard  to  plants,  AGA  argued 
the  end  should  be  at  a  location 
equivalent  to  a  building  wall,  such  as 
the  plant  fence  or  point  of  custody 
transfer.  Similarly,  TPSSC 
recommended  ending  covered  piping  at 
a  custody  transfer  point  when  there  is 
no  building. 

As  stated  above,  we  intended  the 
proposed  rules  to  apply  to  customers' 
primary  gas  supply  lines.  Branch  lines 
that  serve  pool  heaters,  yard  lanterns,  or 
other  types  of  secondary  equipment 
were  not  intended  to  be  covered.  The 
final  rule  (§  192.16(a))  clarifies  this 
point  by  covering  customer  piping  up  to 
gas  utilization  equipment  only  when  the 
customer's  piping  does  not  enter  a 
building.  Also,  to  avoid  the  confusion  of 
where  covered  piping  ends  when 
customer  piping  enters  more  than  one 
building,  the  final  rule  refers  to~lhe  first 
building.  We  used  the  term  "gas 
utilization  equipment"  instead  of  "end- 
use  equipment"  for  consistency  with  • 
present  terminology  in  Part  192  (e.g., 
§  192.197(a)(5)). 

When  customer  piping  does  not  enter 
a  building,  we  agree  that  a  perimeter 
fence  (or  wall)  surrounding  the  gas 
utilization  equipment  serves  the 
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ptupose  of  a  building  wall  under  the 
mandate.  Thus,  when  there  is  no 
building,  under  the  final  rule,  covered 
piping  ends  at  the  gas  utiUzation 
equipment  or  at  the  intersection  of  the 
first  fence  (or  wall)  that  encloses  the 
equipment  (if  such  a  fence  (or  wall) 
exists).  The  fence  (or  wall)  may 
surround  the  plant,  part  of  the  plant,  or 
just  the  equipment. 

We  did  not  adopt  custody  transfer  to 
demarcate  the  end  of  covered  piping 
when  customer  piping  does  not  enter  a 
building.  Because  custody  transfer 
arguably  occurs  when  gas  enters  piping 
not  owned  by  the  operator,  none  of  the 
customer  piping  downstream  from  a 
service  line  would  come  under  the 
notification  rule. 

D.  Aboveground  Customer  Piping  and 
Short  Sections  of  Piping  Between  Meters 
and  Buildings 

Many  commenters,  including  AGA 
and  Missouri,  recommended  that  the 
final  rule  apply  only  to  buried  piping. 
Generally,  the  commenters  felt  that 
aboveground  piping  presents  less  risk 
than  buried  piping.  The  commenters 
said  operators  or  customers  would  see 
any  deteriorated  piping  or  they  would 
smell  any  leaks.  Further,  the 
commenters  envisioned  that  any  leaks 
would  go  directly  to  the  atmosphere  and 
not  migrate  into  a  building.  TPSSC  also 
recommended  that  we  limit  the  final 
rule  to  buried  piping. 

The  chief  reason,  however,  that  most 
commenters  wanted  to  restrict  the  final 
rule  to  buried  piping  was  to  reduce  the 
number  of  customers  that  would  have  to 
be  notified.  This  point  was  emphasized 
by  AGA  at  the  TPSSC  meeting, 
convincing  TPSSC  to  overtimi  an  earlier 
vote  against  excluding  aboveground 
piping.  Millions  of  additional  customers 
-  would  have  to  be  notified  if 
aboveground  piping  were  covered,  since 
most  service  lines,  including  lines  that 
end  at  meters  next  to  buildings,  connect 
to  short  sections  of  abovegroimd  piping. 
For  example,  one  operator  said  it  would 
have  to  send  1.3  million  notices  if  the 
rule  covered  aboveground  piping, 
compared  with  68,000  notices  if  only 
buried  piping  were  covered.  This 
operator  argued  that  since  the  accidents 
that  produced  the  mandate  all  involved 
buried  piping.  Congress  did  not  intend 
the  mandate  to  cover  aboveground 
piping.  In  addition,  according  to 
WMPA,  if  the  rule  covered  abovegroimd 
short  sections  of  piping,  it  would  affect 
most  of  the  2,950  mobilehome  parks  in 
California  with  master  meter  systems. 
WMPA  said  mobilehomes  in  these  parks 
are  usually  connected  to  gas  meters  by 
short  flexible  pipe  that  is  the 
responsibility  of  the  mobilehome  owmer. 


WMPA  recommended  that  the  final  rule 
not  apply  to  aboveground  piping  less 
than  6  feet  long. 

We  too  were  concerned  about  the 
impact  of  the  proposed  rules  on  short 
sections  of  piping  between  customer 
meters  and  buildings.  So,  in  the  NPRM 
and  SNPRM,  we  asked  for  public 
comment  on  whether  these  short 
sections  of  piping  are  properly  installed 
and  periodically  maintained.  One 
operator  commented  that  trained 
operator  or  heating  contractor  personnel 
install  the  short  sections.  Another 
operator  said  installation  is  done 
according  to  the  National  Fuel  Gas 
Code,  interior  gas  piping  standards 
produced  by  the  American  National 
Standards  Institute  and  the  National 
Fire  Protection  Association.  Several 
operators  said  that  short  sections 
seldom  or  never  leak.  A  few  operators 
reported  they  periodically  inspect  short 
sections  for  leaks  and  advise  customers 
of  any  problems.  However,  one  operator 
said  it  does  not  check  commercial  or 
industrial  piping.  Two  other  operators 
said  they  check  for  leaks  when  they  turn 
gas  on  or  when  they  receive  leak 
reports.  WMPA  conunented  that  leak 
surveys  normally  include  the  customer's 
connector  pipe,  and  that  mobilehome 
owners  are  advised  of  any  needed 
repairs. 

These  comments  and  the  TPSSC 
recommendation  convinced  us  that 
aboveground  customer  piping  should 
not  be  regarded  as  covered  piping.  First 
of  all,  we  recognize  that  if  aboveground 
piping  were  covered,  almost  every  gas 
customer  in  the  U.S.  would  have  to  be 
notified.  And  there  is  no  evidence  that 
a  notification  program  of  this  magnitude 
would  result  in  a  comparable  increase 
in  public  safety.  Nor  do  we  think 
Congress  contemplated  a  huge, 
nationwide  notification  program. 
Although  the  mandate  arguably  applies 
to  any  customer  piping  up  to  building 
walls,  the  fact  that  the  accidents  that  led 
to  the  mandate  happened  on  buried 
service  lines  means  it  is  reasonable  to 
conclude  that  Congress  intended  the 
mandate  to  cover  only  biu-ied  customer 
piping.  This  conclusion  is  congruous 
with  the  risks  involved,  because  as  the 
comments  indicate,  aboveground 
customer  piping  poses  much  less  risk 
than  biuied  customer  piping.  Therefore, 
the  final  rule  applies  only  to  binied 
piping  (§  192.16(a)).  As  a  result,  short 
sections  of  customer  piping  between 
customer  meters  and  building  walls  that 
are  entirely  abovegroimd  are  not 
covered  by  the  final  rule. 

E.  Farm  Taps  and  Industrial  Taps 

The  proposed  rules  applied  to 
customers  served  by  "farm  taps"  or 


"industrial  taps."  Farm  tap  is  industry 
jargon  for  a  pipeline  that  branches  from 
a  transmission  or  gathering  line  to 
deliver  gas  to  a  farmer  or  other 
landowner.  Similarly,  an  industrial  tap 
is  a  pipeline  that  branches  from  a 
transmission  or  gathering  line  to  deliver 
gas  to  an  industrial  plant.  So  companies 
primarily  engaged  in  the  transmission  or 
gathering  of  gas  operate  most  farm  taps 
and  industrial  taps. 

About  a  third  of  commenters  argued 
against  this  proposal,  saying  that 
Congress  intended  the  mandate  to  apply 
only  to  local  distribution  companies.  In 
support,  they  pointed  out  that 
residential  accidents  prompted  the 
mandate.  They  also  said  that  customers 
served  by  farm  and  industrial  taps  are 
more  likely  than  residential  customers 
to  be  familiar  with  the  need  to  maintain 
gas  piping.  In  this  regard,  a  gas 
production  company  said  its  lease 
agreements  with  farm  tap  customers 
make  them  aware  of  their  responsibility 
for  maintenance.  TPSSC  also 
recommended  that  we  limit  the  final 
rule  to  distribution  operators  and  to 
residential  and  small  commercial 
customers. 

We  do  not  believe  these  arguments 
and  TPSSC  recommendations  justify 
excluding  farm  tap  and  industrial  tap 
customers  from  the  final  rule.  To  begin 
with,  while  we  recognize  that  Congress 
was  primarily  concerned  about 
residential  customers,  the  mandate  is 
not  so  Hmited.  Congress  applied  the 
mandate  to  "operators  of  natural  gas 
distribution  pipelines."  But  these 
operators  are  not  just  local  distribution 
companies  as  the  commenters 
suggested.  Some  operators  primarily 
engaged  in  the  gathering  or  transmission 
of  gas  also  operate  distribution 
pipelines.  They  do  so  when  they  deliver 
gas  directly  to  customers  through  farm 
taps  and  industrial  taps.  In  fact,  because 
portions  of  these  delivery  lines  qualify 
as  service  lines,  gathering  and 
transmission  operators  report  them  as 
distribution  pipelines  under  49  CFR 
191.13.  Moreover,  farm  and  industrial 
tap  customers  are  not  immune  from 
harm  by  potential  hazards  that  could 
occur  on  their  piping.  And  surely  not  all 
farm  and  industrial  tap  customers  know 
enough  about  gas  piping  safety  to  make 
even  a  single  maintenance  notice 
unnecessary. 

Therefore,  application  of  the  final  rule 
does  not  depend  on  the  nature  of  an 
operator's  primary  business.  To  clarify 
this  point,  we  reworded  the  final  rule 
(§  192.16(a))  so  that  it  applies  to 
operators  of  service  lines,  instead  of 
transmission  or  distribution  operators  as 
proposed.  Although  this  change  made  it 
unnecessary  to  define  "farm  tap"  or 
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"industrial  tap,"  operators  of  these  taps 
are  not  excepted  from  the  final  rule. 

We  recognize  that  local  distribution 
companies  operate  some  metered  farm 
taps  on  transmission  lines.  In  these 
cases,  the  local  distribution  company  is 
responsible  for  compliance  with  the 
final  rule.  ^ 

F.  Meaning  of  "Maintain" 

The  mandate  applies  to  operators  who 
do  not  "maintain"  customer  piping  up 
to  building  walls.  What  Congress  meant 
by  "maintain"  is  important,  because 
operators  who  maintain  customer 
piping  up  to  building  walls  need  not 
advise  customers  of  the  need  for 
maintenance.  Because  "maintain"  is 
inexact,  the  NPRM  and  SNPRM 
proposed  to  clarify  the  mandate  by 
giving  "maintain"  a  particular  meaning: 
"maintain  ...  to  Part  192  standards" 
(proposed  §  192.16(a}). 

Commenters  thought  the  standards  in 
Part  192  were  not  an  appropriate  gauge 
of  whether  an  operator  maintains 
covered  piping  as  Congress  had  in 
mind.  One  operator  put  it  this  way: 
while  it  may  be  reasonable  to  conduct 
a  leakage  survey  every  3  years  (under 
§  192.723)  up  to  the  nearest  building 
wall  and,  if  a  leak  is  detected,  shut  off 
the  flow  of  gas,  it  would  not  be 
reasonable  to  maintain  a  customer's 
piping  to  meet  all  Part  192  maintenance 
standards.  Another  operator  thought  the 
proposal  was  unreasonable  because  it 
would  require  operators  to  send  notices 
to  customers  even  if  operators  maintain 
covered  piping  according  to  State 
requirements,  but  not  to  Part  192. 

KSPA  agrees  that  operators  would 
have  difficulty  meeting  Part  192 
maintenance  standards  on  covered 
piping.  Operators  may  lack  permission 
from  property  owners  to  take 
maintenance  action  or  lack  the 
necessary  information  upon  which  to 
base  maintenance  action.  For  example, 
under  §  192.725,  each  disconnected 
service  line  must  be  pressure  tested  as 
a  new  line.  Yet  operators  probably 
would  need  access  to  the  customer's 
building  and  other  permission  from  the 
customer  or  property  owner  to  do  this 
test  on  a  customer's  piping.  Another 
example  is  §  192.455(a),  which  provides 
that  each  buried  pipeline  installed  after 
July  31, 1971,  must  be  protected  against 
external  corrosion.  This  regulation 
presumes  operators  know  the 
installation  date  of  their  pipelines,  a  fact 
they  may  not  know  for  a  customer's 
piping. 

Upon  further  consideration,  we  are 
defining  "maintain"  to  mean  whatever 
maintenance  is  reasonable  for  operators 
to  do  on  covered  piping,  considering  the 
Congressional  intent.  Although  the 


legislative  history  casts  little  light  on 
what  Congress  meant  by  "maintain,"  it 
does  show  that  Congress  was  concerned 
about  corrosion-related  accidents  on 
service  lines. 

Preventing  and  correcting  hazardous 
leaks  are  the  major  safety  reasons  to- 
maintain  gas  pipelines.  The  comments 
show  that  many  operators  already  check 
customer  piping  between  customer 
meters  and  building  walls  for  leaks. 
Some  operators  may  check  for  leaks 
while  doing  routine  leakage  surveys  on 
their  own  pipelines  under  §  192.723.  If 
a  leak  is  foimd,  depending  on  the  nature 
of  the  leak,  they  either  shut  off  the  flow 
of  gas  or  warn  the  customer  to  repair  the 
leak. 

Besides  leakage  checks,  another 
reasonable  maintenance  activity  is  to 
monitor  customer  piping  for  corrosion, 
a  major  cause  of  leaks  on  metallic 
pipelines.  More  specifically,  operators 
must  periodically  monitor  their  buried 
metallic  service  lines  for  external 
corrosion  under  §  192.465.  With 
permission  from  the  land  owner  or 
tenant,  operators  could  also  monitor 
covered  piping  according  to  this 
standard.  However,  rather  than  take  the 
specified  remedial  action,  which  might 
be  difficult  to  do  on  covered  piping, 
they  could  shut  off  the  flow  of  gas  or 
warn  the  customer  to  repair  any  harmful 
corrosion  found. 

Considering  the  reasons  for 
maintenance.  Congress's  concern  about 
corrosion,  present  industry  practices, 
and  commenters'  advice,  we  believe 
"maintain"  means  periodic  checking  for 
leaks  and  corrosion,  with  appropriate 
follow-up  action.  Thus,  the  final  rule 
(§  192.16(a))  provides  that  operators 
who  do  not  maintain  covered  piping 
according  to  §  192.465  (if  applicable) 
and  §  192.723,  with  appropriate 
remedial  action,  must  send  the  customer 
a  maintenance  notice. 

In  accordance  with  Executive  Order 
12898  on  Environmental  Justice,  we 
have  considered  the  potential  effect  of 
this  final  rule  on  minority  and  low 
income  customers.  Because  the  rule 
applies  only  to  gas  operators  who  do  not 
inspect  certain  customer  piping,  the  rule 
will  not  im{>ose  direct  costs  on  gas 
customers.  However,  some  customers 
may  incur  indirect  costs  of  the  rule. 
Customers  who  own  exterior  gas  piping 
and  decide  to  heed  the  gas  company's 
maintenance  advice  could  face  large 
rejmir  bills,  depending  on  the  condition 
and  amount  of  their  piping.  Indirect 
costs  can  also  arise  when  operators  who 
inspect  customer-owned  piping 
discover  that  it  is  leaking  or  otherwise 
unsafe  and  require  customers  to  repair 
the  piping  if  gas  service  is  to  continue. 


We  cannot  predict  which  customers 
would  be  likely  to  inciu-  these  indirect 
costs.  However,  the  proportion  of 
minority  and  low  income  customers  that 
might  incur  them  should  be  small, 
because  most  minority  and  low  income 
gas  customers  are  tenants.  As  tenants, 
they  can  reasonably  t)e  expected  to  refer 
the  matter  of  piping  maintenance  or 
unsafe  piping  to  their  landlords,  who 
are  responsible  for  corrective  action. 

When  minority  and  low  income 
customers  must  bear  the  indirect  costs 
themselves,  voluntary  organizations  and 
local  welfare  agencies  can  reasonably  be 
expected  to  provide  assistance, 
especially  in  response  to  gas  shut  off 
situations  if  the  health  of  customers  is 
affected.  In  addition,  we  expect  that 
states  adopting  this  final  rule  will 
monitor  its  effect  on  minority  and  low 
income  gas  customers  and  find 
additional  ways  to  lessen  the  indirect 
cost  burden.  For  example,  states  may 
require  operators  to  stand  the  cost  of 
maintenance  or  establish  a  fund  to  pay 
for  maintenance  that  minority  and  low- 
income  customers  cannot  afford. 

Despite  the  potentially  low  impact  of 
this  final  rule  on  minority  and  low 
income  customers  as  a  whole  and  efforts 
to  defray  indirect  costs,  the  cost  of 
piping  maintenance  will  unavoidably  be 
a  hardship  for  some  minority  and  low 
income  customers.  Still,  in  view  of  the 
high  safety  risk  of  deteriorating 
residential  gas  piping  and  Congress's 
mandate  that  operators  warn  customers 
about  this  potential  problem,  we  see  no 
federal  regulatory  alternative  that  would 
lessen  the  potential  cost  burden.  We 
will,  however,  examine  this  issue 
further  in  the  report  to  Congress  on  the 
safety  of  customer-owned  service  lines 
that  is  required  by  section  115(b)  of  the 
Pipeline  Safety  Act  of  1992  (Public  Law 
102-508. 106  Stat.  32%). 

G.  Customer  Responsibility 

The  NPRM  and  SNPRM  proposed  that 
operators  who  do  not  maintain  covered 
piping  must  notify  the  customer  that 
"the  customer  owns  and  is  responsible 
for  the  maintenance  of  the  customer- 
owned  service  line"  (proposed 
§  192.16(a)(1)).  The  purpose  of  this 
proposal  was  to  alert  customers  that  the 
operator  does  not  maintain  the 
customer's  piping. 

AGA  and  several  operators  pointed 
out  that  customers  who  occupy  rental 
properties,  especially  commercial 
buildings,  may  not  own  the  piping 
through  which  they  receive  gas.  Other 
commenters  observed  that  operators 
may  not  know  who  owns  the  customer's 
piping.  One  solution  a  commenter 
suggested  was  that  the  notice  advise 
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rental  customers  to  refer  the 
maintenance  advice  to  the  landlord. 

Another  consideration,  not  raised  by 
commenters,  is  that  many  states  now 
require  operators  to  do  some 
maintenance  on  customer  piping.  In 
these  states,  it  would  be  incorrect  for 
operators  to  notify  customers  that  the 
customers  or  their  landlords  are 
responsible  for  maintenance  of  customer 
piping. 

Thus,  it  appears  the  proposal  could  be 
confusing  or  incorrect  in  some 
circumstances  if  included  in 
maintenance  notices.  To  avoid  this 
confusion,  the  final  rule  (§  192.16(b)(1)) 
merely  requires  operators  to  notify 
customers  that  the  operator  does  not 
maintain  the  customer's  piping. 

Some  operators  may  do  a  level  of 
maintenance  on  customer  piping  (either 
voluntarily  or  under  State  law)  Uiat  does 
not  reach  the  minimum  level  prescribed 
by  the  final  rule.  If  these  operators  wish 
to  avoid  advising  customers  that  they  do 
not  maintain  customer  piping,  they 
would  have  to  increase  their 
maintenance  to  the  minimimi  level. 

'H.  Requirements  for  Maintenance 

Under  the  mandate,  operators  who  do 
not  maintain  covered  piping  must 
advise  theii' customers  of  the 
requirements  for  maintenance  of  that 
piping.  To  carry  out  this  feature  of  the 
mandate,  the  NPRM  and  SNPRM 
proposed  that  operators  notify 
customers  "of  the  essential  elements  for 
proper  maintenance  .  .  .  such  as  those 
fisted  in  subpart  M  of  [Part  192]  or  those 
Usted  in  applicable  local  building 
codes"  (proposed  §  192.16(a)(2)). 

Many  commenters,  including  Iowa, 
Michigan,  AGA,  and  TGA, 
recommended  that  the  final  rule  not 
refer  to  Part  192  or  local  codes  as 
examples  of  the  essential  elements  of 
maintenance.  The  objection  expressed 
most  often  was  that  Subpart  M  of  Part 
192  is  not  appropriate  for  customer 
piping  downstream  from  meters;  it  was 
written  for  operators,  not  customers. 
Commenters  also  said  the  proposed  rule 
was  indefinite  about  which  sections  in 
Subpart  M  to  apply  to  customer  piping. 
Several  commenters  said  that  Subpart  M 
and  the  local  codes  may  conflict  with 
each  other,  forcing  operators  to  choose 
which  standard  is  appropriate  for 
customers  to  follow.  One  commenter 
stated  it  would  be  unreasonable  to 
require  operators  to  learn  the  essential 
elements  of  local  building  codes 
applicable  to  maintenance  of  customer 
piping  and  then  send  that  information 
to  each  customer.  For  example,  one 
large  distribution  company  said  it 
would  be  especially  burdensome  to 
examine  the  details  of  local  codes  in  the 


535  cities,  towns,  and  communities  it 
serves,  and  to  continually  keep  abreast 
of  them. 

Alternatively,  INGAA  and  an  operator 
suggested  that  the  final  rule  specify  the 
maintenance  advice  operators  are  to 
give  customers,  instead  of  leaving  it  to 
the  operator's  discretion.  INGAA  said 
this  approach  would  minimize  the 
potential  liability  for  giving 
inappropriate  advice.  The  operator  said 
it  would  reduce  the  confusion  of 
different  operators  giving  different 
advice  to  similar  customers.  Two 
operators  thought  we  should  limit  the 
maintenance  advice  to  periodic  leakage 
surveys.  Also,  two  other  operators 
advised  us  to  mention  corrosion  control 
as  an  example  of  essential  maintenance. 

We  believe  Congress  used  the  word 
"requirements"  in  the  sense  of  actions 
that  are  necessary  for  maintenance, 
rather  than  required  by  law  for 
maintenance.  So  we  proposed  that 
operators  use  local  codes.  Subpart  M  of 
Part  192,  or  other  sources  as  a  guide  to 
identify  essential  elements  of 
maintenance.  Although  many 
commenters  interpreted  the  proposal  to 
the  contrary,  we  did  not  intend  for 
operators  to  keep  abreast  of  local  code 
requirements  applicable  to  maintenance 
of  customer  piping.  Nor  did  we  intend 
for  notifications  to  bring  customers  up 
to  date  about  their  obligations  under 
local  law. 

We  recognize,  though,  that  the 
proposed  rules  gave  operators  wide 
latitude  to  decide  what  maintenance 
advice  to  provide  customers.  We  also 
recognize  that  confusion  could  result  if 
operators  gave  different  advice  in 
similar  situations.  So  we  adopted  the 
suggestion  to  specify  essential 
maintenance  advice.  We  based  the 
specified  maintenance  advice  on  the 
recommendations  of  commenters  and 
the  decision  discussed  above  on  the 
meaning  of  "maintain."  Since  the 
specified  maintenance  advice  is 
commonly  found  in  pipeline  safety 
programs,  we  doubt  it  conflicts  with 
local  codes. 

Consequently,  the  final  rule 
(§192.16(b)(3)(iHui))  does  not  require 
notice  of  any  provisions  of  Subpart  M  of 
Part  192  or  of  any  local  code 
requirements.  It  simply  requires 
operators  to  notify  customers  that  their 
buried  gas  piping  should  be  periodically 
inspected  for  leaks;  periodically 
inspected  for  corrosion,  if  the  piping  is 
metallic;  and  repaired  if  any  unsafe 
condition  is  found.  By  referring  to 
buried  piping,  the  notice  will  encourage 
customers  to  apply  the  advice  to  any 
biuied  piping  they  may  have  besides 
their  primary  supply  line. 


/.  Maintenance  Assistance 

The  mandate  requires  that  operators 
advise  customers  of  any  resources 
known  to  the  operator  that  could  assist 
customers  in  carrying  out  maintenance. 
In  response,  we  proposed  that  operators 
notify  customers  "of  available  resources 
that  could  aid  the  customer  in  obtaining 
maintenance  assistance,  such  as  the  gas 
pipeline  operator,  the  state  licensing 
board  for  plumbers  and  state  plumbers' 
associations,  Federal  and  state  gas 
pipeline  safety  organizations,  the  local 
building  code  agencies,  and  appropriate 
leak  detection,  gas  utility,  and  corrosion 
protection  contractors"  (proposed 
§  192.16(a)(3)). 

Many  commenters  said  it  would  be 
too  burdensome  to  maintain  current 
lists  of  agencies,  associations,  and 
contractors  over  wide  areas.  They  said 
customers  could  easily  find 
maintenance  assistance  by  consulting 
the  local  better  business  bureau  or 
chamber  of  commerce.  A  few 
commenters  were  concerned  the 
proposed  rule  would  cause  suits  to  be 
filed  against  the  operator  for  unfair 
competition  if  notices  omitted 
appropriate  contractors,  or  for 
negligence  if  recommended  contractors 
caused  injiu-ies  or  did  unsatisfactory 
work.  One  commenter  thought  the 
proposed  rule  was  unfair  because  it 
would  force  operators  to  refer  customers 
to  businesses  that  compete  with  the 
operators  to  provide  maintenance 
services  on  gas  piping. 

In  view  of  these  comments,  we 
decided  to  require  operators  to  give  only 
general  advice  about  maintenance 
assistance.  Operators  need  not  maintain 
lists  of  specific  contractors  that  might 
do  maintenance  work  on  customer 
piping.  Although  government  agencies 
probably  could  advise  customers  about 
State  or  local  laws,  this  advice  probably 
would  not  be  helpful  in  carrying  out 
maintenance.  Instead  of  advising 
inquirers  about  the  details  of 
maintenance,  agencies  and  associations 
probably  would  refer  them  to 
contractors.  Since  customers  can  learn 
the  names  of  contractors  through  the 
yellow  pages  or  local  chambers  of 
commerce,  the  final  rule  does  not 
require  notice  of  specific  contractors, 
agencies,  or  associations.  The  rule 
(§  192.16(b)(5))  simply  requires  notice 
that  the  operator  (if  applicable), 
plumbers,  and  heating  contractors  may 
be  contacted  for  assistance  in 
maintaining  and  locating  the  customer's 
piping.  Under  this  rule,  if  an  operator 
does  not  offer  such  assistance,  it  would 
not  have  to  mention  itself  as  a  possible 
source  of  assistance.  At  the  same  time, 
an  operator  may  not  mention  only  itself 
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as  a  source  of  assistance  on  customer 
piping. 

/.  Other  Helpful  Information 

1.  General 

The  mandate  requires  that  operators 
provide  information  the  operator  has  on 
operating  and  maintaining  its  lines  that 
could  assist  customers.  In  turn,  we 
proposed  that  operators  notify 
customers  of  "any  information  that  the 
operator  has  concerning  the  operation 
and  maintenance  of  the  customer- 
owned  service  line  that  could  aid  the 
customer,  such  as  information  on 
excavation  damage  prevention,  local 
codes  and  standards  (when  applicable), 
and  the  age,  location,  and  material  of 
the  customer-owned  service  line" 
(proposed  §  192.16(a)(4)). 

-  2.  Age,  Location,  and  Material 

TPSSC  and  about  a  third  of 
commenters  urged  us  not  to  require 
operators  to  provide  information  about 
the  age,  location,  and  material  of 
customer  piping.  Several  commenters 
said  that  because  the  information  was 
site  specific,  operators  could  not  use  a 
notice  generally  applicable  to  all 
customers,  as  contemplated  in  the 
NPRM.  Others  said  operators  typically 
do  not  have  the  proposed  information 
about  customer  piping,  and  it  would  be 
an  undue  burden  to  get  it.  A  nimiber  of 
commenters  also  pointed  out  that  the 
age  of  customer  piping  may  not 
correspond  to  the  date  the  operator 
established  gas  service,  because  the 
customer  may  have  replaced  or  altered 
the  piping  since  that  date. 

We  agree  that  operators  may  not  have 
the  proposed  information  about 
customer  piping,  since  they  are  not 
required  by  Part  192  to  maintain  the 
piping.  Also,  obtaining  the  information 
would  be  a  significant  btuden  that 
Congress  did  not  intend  operators  to 
assume.  The  mandate  requires  operators 
to  give  customers  helpful  information 
based  on  the  operation  and  maintenance 
of  the  operator's  pipelines.  The  mandate 
does  not  require  operators  to  gather 
information  about  customer  piping. 
Even  when  operators  do  have  some 
information  about  customer  piping, 
requiring  them  to  add  the  information  to 
notices  might  not  allow  the  operators  to 
use  a  general  notice  to  meet  the 
notification  rule.  Therefore,  this  final 
rule  does  not  require  operators  to  notify 
customers  of  the  age,  location,  and 
material  of  customer  piping. 
.  As  a  result,  operators  may  send  each 
customer  a  notice  on  the  proper 
maintenance  of  customer  piping  in 
general.  Notices  need  not  be  tailored  to 
meet  specific  customer  situations. 
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However,  operators  who  have  specific 
information  about  customer  piping  and 
wish  to  include  it  in  notices  are 
encoiiraged  to  do  so. 

3.  Local  Laws 

For  reasons  discussed  above 
concerning  proposed  §  192.16(a)(2), 
several  commenters  suggested  that  the 
final  rule  not  make  operators 
responsible  for  advising  customers 
about  local  laws.  Since  local  building 
codes  would  be  burdensome  for 
operators  to  track,  are  the  responsibility 
of  local  agencies  to  enforce,  and  are 
unlikely  to  contain  instructions  on  how 
to  carry  out  piping  maintenance,  the 
final  rule  does  not  require  notice  of 
local  laws. 

4.  Excavation  Damage  Prevention 

Two  operators  asked  us  to  clarify  the 
information  they  would  have  to  provide 
about  excavation  damage.  They 
suggested  the  notice  stress  the  need  to 
locate  piping  before  excavating  and  to 
dig  with  care. 

We  agree  that  this  information  would 
be  helpful  to  customers,  because  of  the 
large  number  of  gas  pipeline  accidents 
attributable  to  excavation  damage.  The 
final  rule  (§  192.16(b)(4))  reflects  these 
comments.  However,  operators  are  not 
required  to  notify  customers  to  contact 
"one-call"  systems  to  learn  the  location 
of  buried  customer  piping  before 
excavating.  One-call  systems  provide 
such  service  only  for  piping  of 
companies  that  are  members  of  the 
system.  One-call  systems  generally  have 
no  information  regarding  customer 
piping. 

Apart  from  the  maintenance 
requirements  discussed  above, 
information  about  preventing 
excavation  damage  is  probably  the  most 
significant  information  operators  have 
about  operating  and  maintaining  their 
own  pipelines  that  would  be  helpful  to 
customers.  In  the  interest  of  producing 
a  general  notice  limited  to  basic  advice, 
the  final  rule  does  not  require  notice  of 
any  other  information  related  to 
operation  and  maintenance  of  the 
operator's  pipelines.  However,  operators 
may  supplement  the  required 
information  as  they  deem  appropriate. 

K.  Potential  Hazards 

The  mandate  requires  that  operators 
notify  customers  about  the  potential 
hazards  of  not  maintaining  customer 
piping.  As  proposed  in  the  NPRM  and 
SNPRM,  operators  would  have  to  advise 
customers  of  "the  potential  hazards  of 
not  maintaining  the  customer-owned 
service  line,  such  as  corrosion  and  gas 
leakage"  (proposed  §  192.16(a)(5)). 


t^^ 
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Only  a  few  commenters  addressed 
this  proposal.  Two  commenters  thought 
it  would  be  unfair  if  operators  had  to 
warn  their  customers  that  gas  piping  can 
be  hazardous,  while  their  competitors, 
fuel  oil  and  electric  companies,  do  not 
have  to  give  a  similar  warning.  One 
commenter  said  that  sending  notices 
about  potential  hazards  would  not  be 
compatible  with  the  goal  of  market 
expansion.  Another  commenter 
requested  that  in  the  final  rule,  we 
insert  "reasonably  foreseeable"  before 
"potential  hazard." 

Although  we  do  not  have  discretion 
under  the  mandate  not  to  require  notice 
of  potential  hazards,  we  did  not  find  the 
arguments  against  such  notice 
persuasive.  The  risks  involved  in  using 
fuel  oil  and  electricity  have  not 
demanded  the  same  level  of  public 
attention  as  gas  pipeline  risks.  So,  from 
a  public  policy  standpoint,  it  is  not 
unfair  if  only  gas  pipeline  operators 
must  warn  their  customers  of  risks. 
Also,  we  do  not  agree  that  warning 
customers  of  potential  hazards  is 
incompatible  with  business  expansion. 
Part  192  already  requires  operators  to 
post  signs  over  their  pipelines  warning 
of  potential  danger  (§  192.707),  and  to 
educate  the  public  to  recognize  gas 
pipeline  emergencies  (§  191615).  These 
programs  and  the  abundant 
advertisements  about  using  "one  call" 
systems  to  guard  against  the  hazards  of 
excavation  damage  have,  to  our 
knowledge,  not  adversely  affected  the 
growth  of  business.  Indeed,  we  believe 
people  prefer  to  do  business  with 
socially  responsible  companies  that  do 
not  hesitate  to  publicize  information 
that  could  help  prevent  accidents. 
Finally,  to  qualify  "potential  hazard" 
the  way  one  commenter  suggested 
would  not  enhance  the  clarity  of  the 
final  rule. 

The  proposal  concerning  notice  of 
potential  hazards  is  adopted  in  this  final 
rule  as  §  192.16(b)(2)— the  second  item 
in  the  list  of  information  to  be  provided, 
rather  than  the  last  item,  as  proposed. 
This  rearrangement  encoiu-ages 
operators  to  warn  customers  of  potential 
hazards  at  the  beginning  of  notices 
instead  of  at  the  end.  A  notice  may 
mention  just  two  potential  hazards: 
corrosion  and  leaks.  Most  commenters 
referred  to  these  potential  hazards  in 
response  to  the  proposal,  and  service 
line  accidents  generally  involve  these 
hazards. 

L  Frequency  and  Time  of  Notification 

1.  General 

The  mandate  does  not  specify  how 
often  operators  must  give  their 
customers  maintenance  advice  or  when 


they  must  give  them  the  advice.  To 
clarify  these  points,  we  proposed  that 
operators  notify  existing  customers 
within  6  months  after  publication  of  the 
final  rule,  and  new  customers  within 
that  time  or  within  30  days  after  the 
service  line  is  placed  in  service, 
whichever  is  later  (proposed 
§  192.16(b)). 

2.  Number  of  Notices 

Several  commenters  thought  the  final 
rule  should  clearly  state  whether 
operators  must  notify  a  customer  more 
than  once.  Other  commenters,  including 
NTSB,  felt  a  single  notice  to  each 
customer  would  not  be  sufficient.  They 
recommended  that  operators  send 
notices  annually  (to  refresh  customer 
memory),  every  2  years,  every  5  years, 
or  occasionally. 

A  single  notice  sent  to  each  present 
and  future  customer  would  satisfy  the 
mandate.  None  of  the  advocates  for 
more  frequent  notification  showed  that 
additional  notices  would  significantly    . 
improve  safety.  Furthermore,  ihe  cost  of 
periodic  notices  would  be  high,  and  the 
effect  of  customer  notification  on 
accident  prevention  is  uncertain.  There 
is  also  an  absence  of  accumulated 
accident  data  on  customer  piping-from 
which  to  project  the  benefits  of  sending- 
multiple  notices  to  the  same  customers. 
Consequently,  the  final  rule  expressly  - 
states  that  operators  must  notify  each 
customer  only  once. 

3.  New  Customers 

Three  commenters  said  the  proposed  - 
rule  was  unclear  whether  "new 
customers"  meant  new  customers  on  - 
new  service  lines  or  new  customers  on 
existing  service  lines.  A  few  operators 
said  it  would  be  a  tremendous  burden 
to  notify  every  new  customer  on  an 
existing  service  line  because  of  the  large 
changeover  in  customers.  One  operator 
said  it  has  over-109,000  of  such  new 
customers  annually.  These  operators  . 
would  prefer  to  notify  only  the  first 
customer  ona  new  service  line  or  to 
send  notices  to  all  customers 
periodically. 

For  the  mandate  to  have  a  continuing 
effect  on  customer  safety,  each  present 
and  future  customer  must  receive  a 
maintenance  notice  if  the  operator  does 
not  maintain  covered  piping.  There 
would  be  no  continuing  effect  if 
operators  were  to  notify  just  existing 
customers  and  the  first  customers  on 
new  service  lines.  As  these  customers 
leave,  their  successors  might  lack 
necessary  maintenance  information,  and 
the  safety  of  customer  piping  might 
decline.  So  the  final  rule  applies  to  all 
new  customers.  Operators  can  mitigate 
the  biu'den  of  notifying  large  munbers  of 


customers  by  inserting  general  notices 
in  billing  envelopes. 

To  avoid  confusion,  the  final  rule 
does  not  distinguish  new  customers 
from  existing  customers.  Instead,  the 
rule  (§  192.16(c))  requires  operators  to 
notify  each  customer  by  a  certain  date, 
as  discussed  next. 

4.  Time  of  Notification 

AGA  and  several  operators 
recommended  a  compliance  time  of  1 
year  to  notify  existing  customers, 
instead  of  6  months  as  proposed.  They 
argued  that  operators  would  need  more 
time  to  learn  which  customers  to  notify, 
to  draft  and  send  notices,  and  to  instruct 
personnel  to  handle  inquiries.  These 
conunenters  also  said  more  time  would 
ease  the  burden  on  staff  by  allowing 
operators  to  spread  notifications  over  a 
longer  period. 

For  new  customers,  one.operator 
advised  that  sending  notices  within  30 
days  after  the  customer's  service  begins 
would  not  fit  the  company's  billing 
cycle.  AGA  and  INGAA  suggested  an 
appropriate  time  to  notify  new 
customers  would  be  the  timeofiirst 
billing,  rather  than  when  a  service  line 
is  placed  in  service. 

We  proposed  a  6-montli  compliance 
periodtanotify  existing  customers- 
based  primarily  on  our  estimate  of  the 
time  needed  to  prepare  and  send-out 
notices.  However,  in  view- of  the 
additional  information  conunenters 
provided,  lyearnow  seems  more 
appropriate.  Further,  because  service    • 
lines  are  often  left  in  servicexiuring  ■ 
customer  changeover,  the  suggestion  to 
notify  new  customers-upon  first  billing 
seems  reasonable.  However;  some 
operators  may  not  choose  billing  as  the 
method  of  notification.  And,  as  one 
commenter  remarked,  many  farm  tap 
customers  who  receive  gas  under  a 
right-of-way  agreement  are  not  billed. 
Considering  the  variations  among 
billing  cycles  and  the  alternative  means  - 
of  distributing  notioes,  we  believe  90 
days  after  first  receipt  of  gas  ata 
particular  location  would  be  a 
reasonable  deadline  by  which  to  notify 
new  customers.  Therefore,  the  final  rule 
requires  operators  to  notify  each 
customer  not  later  than  1  year  from 
today  or  90  days  after  the  customer  first 
receives  gas  at  a  particular  location, 
whichever  is  later  (§  192.16(c)). 

M.  Records 

The  mandate  does  not  require  that 
operators  keep  records  of  the  advice 
they  give  customers.  However,  as  a  way 
to  check  compliance,  we  proposed  that 
"each  operator  must  keep  a  record  of  the 
written  notifications"  (proposed 
§  192.16(c)). 


AGA  and  several  operators  said  the 
type  of  record  and  the  retention  time 
were  unclear  under  the  proposed  rule. 
Maryland  suggested  that  to  see  if 
operators  have  notified  customers, 
inspectors  would  have  to  inspect  a 
record  of  the  date  a  notice  was  sent,  the 
name  of  the  customer,  and  a  copy  of  the 
notice.  In  contrast,  several  operators 
thought  keeping  a  list  of  notified 
customers  and  the  dates  they  were 
notified  would  be  too  burdensome. 
Three  operators  suggested  the  final  rule 
just  require  maintenance  of  a  copy  of 
the  notice  being  sent  to  customers. 

To  check  compliance,  RSPA  and  State 
inspectors  will  need  to  view  a  copy  of 
the  notice  operators  send  customers  and 
evidence  that  notices  have  been  sent  to 
customers.  This  evidence  may  relate  to  ^« 
the  overall  notification  process,  and 
need  not  be  customer-specific.  For 
example,  a  record  showing  the 
approximate  dates,  notices  are  meriled  or 
a  written  procedure  for  the  •notification 
process  would  be  evidence  notices  have 
been  sent.  More  in  depth  checks  on 
compliance  could  be  conducted  where 
warranted  without  requiring  more 
detailed  records.  Therefore,  we.clarififid' 
the  final  ruleio  provide  that  operators, 
must  maintain  a  copy  of  the  notice 
currently  in  use  and  evidrace  that  the 
notices  have  been  sent  to  customers  as 
required  (§  192.16(d)).  Evidence  of 
notifications  more  than  3  years  old  may 
be  discarded. 

N.  Master  Meter  Operators    ' 

One  commenter  recommended  that 
we  specifically  exempt  operators  of 
master  n:>eter  systems  from  the  final 
rule.  Operators  of  master  meter  systems 
purchase  gas  from  pipeline  companies 
through  master  meters,  and  then  resell 
and  distribute  the  gas  to  customers^  The 
customers  are  usually  residents  of 
mobilehome  parks  o*  housing  projects,  ' 
the  operator's  primary  enterprise. 

In  developing  the  NPRM,  we  assumed 
the  proposed  rales  would  not  affect 
many  mastet  meter  operators  l>ecause 
they  generally  own  all  gas  distribution . 
priping  up  to  each  customer's  dwelling. 
However,  as  stated  above.  WMPA 
advised  that  the  proposed  rules  would 
affect  mobilehome  .parks  in  California 
because  of  customer-owned  short 
sections  of  connector  piping.  Although 
that  piping  was  aboveground  and  would 
not  come  under  the  final  rule,  it  is 
reasonable  to  assume  that  buried 
connector  piping  may  occur  in  some 
master  meter  systems.  So  the  proposed 
rule  may  have  affected  small  entities  to 
a  larger  extent  than  we  first  pictured. 

To  mitigate  this  impact,  the  final  rule 
(§  192.16(c))  allows  master  meter 
operators  to  continuously  post  a  general 
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notice  as  an  alternative  to  sending 
notices  to  customers  individually.  This 
type  of  notification  is  appropriate  for 
master  meter  systems  because  there  is 
commonly  a  prominent  place  visited  by 
residents,  such  as  a  management  office, 
that  is  suitable  for  such  posting. 

Although  the  final  rule  probably  does 
not  affect  many  master  meter  operators, 
we  did  not  adopt  the  suggestion  to 
specifically  exempt  these  operators.  As 
operators  of  distribution  pipelines,  they 
come  under  the  mandate  when  they  do 
not  maintain  buried  customer  piping  up 
to  building  walls.  Also,  there  is  no 
evidence  to  suggest  that  customers  of 
master  meter  operators  have  less  need 
for  safety  information  than  customers  of 
other  operators. 

m.  Kegulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Policies  and  Procedures 

The  Office  of  Management  and  Budget 
(OMB)  does  not  consider  this  final  rule 
to  be  a  significant  regulatory  action 
under  section  3(f)  of  Executive  Order 
12866.  Therefore,  OMB  did  not  review 
the  final  rule.  Also,  DOfT  does  not 
consider  the  final  rule  to  be  significant 
imder  its  regulatory  policies  and 
procedures  (44  FR 11034,  February  26, 
1979).  A  fiinal  regulatory  evaluation  is 
available  for  review  in  the  docket 

B.  Executive  Order  12612 

We  anal3rzed  the  final  rule  under  the 
principles  and  criteria  in  Executive 
Order  12612  ("Federalism").  The  final 
rule  does  not  have  sufficient  federalism 
impacts  to  warrant  preparation  of  a 
fiederalism  assessment. 

C.  Regulatory  Flexibility  Act 

I  certify,  under  Section  605  of  the 
Regulatory  Flexibility  Act,  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities.  For  purposes 
of  that  act,  small  entities  supply  gas  to 
fewer  than  10,000  customers,  and  most 
small  entities  are  operators  of  master 
meter  systems.  As  discussed  above, 
most  master  meter  operators  do  not 
come  under  the  final  rule  because  they 
own  all  gas  piping  up  to  building  walls. 
Master  meter  operators  that  do  come 
under  the  rule  may  comply  merely  by 
posting  a  notice  in  a  prominent  location. 
So  compliance  cost  will  be  nominal  for 
the  bulk  of  small  entities.  The  remaining 
small  entities,  mostly  operators  of 
distribution  systems  in  small  towns, 
will  be  subject  to  the  same  rule  as  other 
operators.  But,  as  explained  above, 
operators  can  either  avoid  notification 
costs  by  maintaining  covered  piping,  or 


mitigate  costs  by  including  general 
notices  in  billing  envelopes. 

D.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  reqiiirements  of  this  final  rule 
under  44  U.S.C.  Chapter  35. 

List  of  Subjects  in  49  CFR  Part  192 

Natiu^  gas.  Pipeline  safety.  Reporting 
and  recordkeeping  requirements. 

RSPA  amends  49  CFR  part  192  as 
follows: 

PART  192— (AMENDED] 

1.  The  authority  citation  for  part  192 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  5103,  60102,  60104, 
60108, 60109. 60110,  60113,  and  60118;  49 
CFR  1.53. 

2.  Section  192.16  is  added  to  read  as 
follows: 

f1«2.ie    Customer  notHicaMon. 

(a)  This  section  applies  to  each 
operator  of  a  service  line  who  does  not 
maintain  the  customer's  buried  piping 
up  to  entry  of  the  first  building 
downstream,  or,  if  the  customer's  buried 
piping  does  not  enter  a  building,  up  to 
the  principal  gas  utilization  equipment 
or  the  first  fence  (or  wall)  that  surrounds 
that  equipment.  For  the  purpose  of  this 
section,  "maintain"  means  monitor  for 
corrosion  according  to  §  192.465  if  the 
customer's  buried  piping  is  metallic, 
siirvey  for  leaks  according  to  §  192.723, 
and  if  an  unsafe  condition  is  found, 
either  shut  off  the  flow  of  gas  or  advise 
the  ciistomer  of  the  need  to  repair  the 
imsafe  condition. 

(b)  Each  operator  shall  notify  each 
customer  once  in  writing  of  the 
following  information: 

(1)  The  operator  does  not  maintain  the 
customer's  buried  piping. 

(2)  If  the  customer's  buried  piping  is 
not  maintained,  it  may  be  subject  to  the 
potential  hazards  of  corrosion  and 
leakage. 

(3)  Binied  gas  piping  should  be — 
(i)  Periodicallv  inspected  for  leaks; 
(ii)  Periodically  inspiected  for 

corrosion  if  the  piping  is  metallic;  and 
(iii)  Repaired  if  any  unsafe  condition 
is  discovered. 

(4)  When  excavating  near  buried  gas 
piping,  the  piping  should  be  located  in 
advance,  and  the  excavation  done  by 
hand. 

(5)  The  operator  (if  applicable), 
plumbers,  and  heating  contractors  can 
assist  in  locating,  inspecting,  and 
repairing  the  customer's  buried  piping. 

(c)  Eadi  operator  shall  notify  each 
customer  not  later  than  August  14, 1996, 
or  90  days  after  the  customer  first 


receives  gas  at  a  particular  location, 
whichever  is  later.  However,  operators 
of  master  meter  systems  may 
continuously  post  a  general  notice  in  a 
prominent  location  frequented  by 
customers. 

(d)  Each  operator  must  make  the 
following  records  available  for 
inspection  by  the  Administrator  or  a 
State  agency  participating  ujider  49 
U.S.C.  60105  or  60106: 

(1)  A  copy  of  the  notice  currently  in 
use;  and 

(2)  Evidence  that  notices  have  been 
sent  to  customers  within  the  previous  3 
years. 

Issued  in  Washington,  D.C.  on  August  9, 
1995. 

Ana  Sol  GutieiTec, 

Deputy  Administrator. 

[FR  Doc.  95-20021  Filed  8-11-9S;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Administration 

50  CFR  Part  640 

[Dodiat  No.  950424112-6201-02;  I.D. 
032005B] 

RiNa64»-AF37 

Spiny  LAbster  Fishery  of  the  GuH  of 
Mexico  and  South  Atlantic; 
Amendment  4 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACnON:  Final  rule. 

summary:  NMFS  issues  this  final  rule  to 
implement  Amendment  4  to  the  Fishery 
Management  Plan  for  the  Spiny  Lobster 
Fishery  of  the  Gulf  of  Mexico  and  South 
Atlantic  (FMP).  Amendment  4  allows 
the  harvest  of  spiny  lobster  year-roimd 
and  establishes  a  daily  bag  or  possession 
limit  of  two  spiny  lobster  per  person  in 
the  exclusive  economic  zone  off  North 
Carolina,  South  Carolina,  and  Georgia. 
EFFECTIVE  DATES:  September  13, 1995, 
except  for  §  640.23(a)  and  (b)  which  will 
be  effective  [September  21, 1995.  The 
incorporations  by  reference  of  certain 
sections  of  the  Florida  Administrative 
Code  and  Florida  Statutes  are  approved 
by  the  Director  of  the  Office  of  the 
Federal  Register  as  of  September  13, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  Cranmore,  813-570-5305. 
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SUPPLEMENTARY  INFORMATION:  The  FMP 
was  prepared  by  the  Gulf  of  Mexico  and 
South  Atlantic  Fishery  Management 
Councils  (Councils).  The  FMP  is 
implemented  through  regulations  at  50 
CFR  part  640  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act). 

Detailed  descriptions,  backgrounds, 
and  rationales  for  the  management 
measures  in  Amendment  4  and  the 
additional  measiu-es  proposed  by  NMFS 
were  included  in  the  preamble  to  the 
proposed  rule  (60  FR  21493,  May  2, 
1995)  and  are  not  repeated  here. 

Comments  and  Responses 

Four  written  comments  were  received 
on  the  proposed  rule.  One  of  the 
Councils'  advisory  panel  members 
strongly  supported  this  action. 

Three  recreational  divers  opposed 
Amendment  4  because  of  a  perceived 
risk  to  lobster  stocks  from  the 
elimination  of  the  spawning  season 
closure.  These  three  commenters  also 
believe  that  this  action  will  seriously 
increase  recreational  taking  of  lobsters 
off  North  Carolina.  Two  of  the  three 
commenters  recommended  a  monitoring 
system  to  determine  the  number  of 
recreational  divers,  catch,  and  size  of 
lobsters  before  taking  this  action.  One  of 
those  commenters  opposed  to 
Amendment  4  questioned  the  data 
contained  in  the  amendment  regarding 
the  depth  at  which  the  fishery  is 
prosecuted  and  the  size  of  available 
lobsters.  This  commenter  submitted  a 
videotape  to  the  South  Atlantic  Fishery 
Management  Council  office  that 
purports  to  show  lobsters  common  at 
depths  from  45  to  100  ft  (13.7  to  30.5  m) 
and  significant  populations  of  small 
lobsters  in  these  waters,  e.g.,  carapace 
lengths  less  than  1  inch  (2.54  cm). 

NMFS  notes  that  there  is  scientific 
debate  regarding  the  biological  status 
and  population  dynamics  of  spiny 
lobsters  in  waters  north  of  Florida, 
including  the  issue  of  recruitment  and 
the  fate  of  larvae  from  the  adult 
population  in  this  area.  However,  based 
on  the  best  available  .scientific 
information,  NMFS  and  the  Councils 
beheve  that  allowing  a  limited  year- 
rotmd  harvest  in  the  subject  area  will 
have  no  adverse  biological  impacts  on 
the  lobster  stocks. 

Some  divers  believe  that  the 
spawning  season  off  North  Carolina 
does  notMgin  until  July,  due  to  the 
colder  water  temperatures.  They 
reported  seeing  egg-bearing^lobsters  as 
late  as  early  October.  Thus,  the  current 
spawning  season  closure  from  April 
through  July,  based  on  data  from 
Florida,  may  not  be  particularly  relevant 
to  the  area  north  of  Florida.  Amendment 


4  would  not  change  the  current 
prohibition  on  taking  egg-bearing  female 
lobsters. 

NMFS  believes  that  a  monitoring 
system  for  this  fishery  would  not  be 
cost-effective.  Our  surveys  indicate  that 
there  are  only  a  small  number  of 
participants  in  the  spiny  lobster  fishery 
north  of  Florida.  The  South  Atlantic 
Coimcil  intends  to  monitor  the  fishery 
to  determine  the  need  for  further 
management  actions,  including  a 
possible  reduction  in  the  bag  limit. 

According  to  testimony  at  public 
hearings  on  Amendment  4,  the  fishery 
takes  place  about  30  nautical  miles  (55.6 
km)  offshore  in  at  least  100  ft  (30.5  m) 
of  water.  A  typical  dive  at  these  depths 
lasts  less  than  30  minutes.  Lobsters 
harvested  ranged  from  2  to  16  lb  (0.9  to 
7.3  kg).  Comments  on  the  proposed  rule 
contradicted  this  testimony  and  raised 
questions  about  the  potential  for 
significant  increases  in  recreational  take 
and  the  availability  of  imdersized 
lobster  in  the  area. 

If  lobsters  are  found  in  relatively 
shallow  water  that  is  accessible  to  most 
recreational  divers,  there  is  a  possibility 
of  an  increase  in  participation  due  to  the 
year-round  harvest.  However,  a  recent 
NMFS  survey  indicated  that  only  a 
small  number  of  recreational  divers 
harvested  spiny  lobster  north  of  Florida. 
Comments  on  the  proposed  rule  also 
indicate  the  possible  presence  of 
significant  niunbers  of  imdersized 
lobsters,  i.e.,  with  carapace  lengths  less 
than  3  inches  (7.62  cm),  increasing  the 
possibility  of  taking  undersized  lobsters 
in  this  fishery.  The  presence  of  subadult 
lobsters  was  not  reported  during  public 
hearings  on  Amendment  4. 

NMFS  is  concerned  about  the  new 
information  that  arose  during  the  public 
comment  period  on  the  proposed  rule, 
since  this  information  was  not  available 
to  the  Coimcils  when  they  approved 
Amendment  4.  However,  NMFS  has 
reviewed  the  administrative  record  on, 
the  Coimcils'  deci^on  and  has 
determined  that  this  new  information 
does  not  outweigh  the  record 
underlying  the  Councils'  decision. 
Consequently,  NMFS  approved 
Amendment  4  with  the  expectation  that 
the  Councils  will  consider  this  new 
information  during  development  of  a 
subsequent  FMP  amendment. 

Incoqioration  by  Reference  of  Florida 
Statutes  and  Regulations 

As  explained  in  the  proposed  rule, 
NMFS  is  adding  language  to  the 
regulatory  text  of  the  regulations 
implementing  the  FMP  to  ensure  thai 
the  incorporations  by  reference  of 
certain  portions  of  the  Florida  Statutes 
(FS)  and  Flcoida  Administrative  Code 


(FAC)  meet  procediual  specifications  of 
the  Office  of  the  Federal  Register.  NMFS 
has  determined  that  the  references  at  50 
CFR  640.6(a)(1)  to  sections  370.14  and 
370.142,  FS,  are  unnecessarily  broad. 
The  references  are  in  the  context  of 
vessel  and  gear  identification 
requirements  applicable  to  the 
harvesting  of  spiny  lobsters  by  traps  in 
Florida's  waters.  However,  such 
requirements  are  contained  in  only 
three  paragraphs  of  those  sections. 
Accordingly,  in  this  final  rule,  the 
references  are  changed  to  sections 
370.14(2)(a)  and  (3)  and  370.142(2)(b), 
FS. 

The  current  references  are  to  the 
portions  of  the  FS  and  FAC  as  specified 
on  November  30, 1992.  In  the  proposed 
rule  and  this  final  rule  the  references  are 
to  the  FS  in  effect  as  of  July  1, 1994,  and 
FAC  in  effect  as  of  June  1, 1994,  the 
dates  of  the  currently  effective 
referenced  portions.  This  change  is 
necessary  in  order  for  fishermen  to  have 
access  to  the  referenced  portions — 
earlier  versions  are  not  readily  available. 
The  following  changes,  none  of  which 
are  substantive,  have  been  made  to  the 
referenced  FS  and  FAC  since  November 
30, 1992: 

Section  370.142,  FS  -  paragraph  (2)(c) 
has  been  removed.  The  paragraph 
contained  identification  requirements 
for  recreational  spiny  lobster  traps. 
However,  those  requirements  were 
duplicative  of  requirements  for  all  traps, 
as  contained  in  FS  370.14(2)(a)  and 
370.142(2)(b). 

Rule  46-24.002(2),  FAC  -  As  of 
November  30,  1992,  this  rule  specified 
August  1, 1993,  as  the  beginning  date 
that  a  restricted  species  endorsement 
would  be  required  on  the  Florida 
saltwater  products  license  in  order  to  be 
a  commercial  harvester  of  spiny 
lobsters.  That  date  was  changed  to 
August  1, 1994.  However,  since  the 
reference  to  this  rule  was  not  included 
in  the  Federal  Register  until  October  21, 
1994,  the  change  in  date  is 
inconsequential. 

In  several  paragraphs  of  the 
referenced  FS  and  FAC  "Department  of 
Natural  Resources"  was  changed  to 
"Department  of  Environmental 
Protection." 

Changes  from  the  Proposed  Rule 

As  discussed  above,  the  references  to 
sections  370.14  and  370.142,  FS,  have 
been  changed. 

Classification 

The  Director,  Southeast  Region, 
NMFS,  determined  that  Amendment  4 
is  necessary  for  the  conservation  and 
management  of  the  spiny  lobster  fishery 
of  the  Gulf  of  Mexico  and  South 
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Atlantic  and  that  it  is  consistent  with 
the  Magnuson  Act  and  other  applicable 
law. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  when 
the  proposed  rule  was  published  that  it 
would  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  The  reasons  for  this 
certification  were  pubUshed  in  the 
preamble  to  the  proposed  rule  (60  FR 
21493,  May  2. 1995).  As  a  resuh,  a 
regulatory  flexibility  analysis  was  not 
prepared. 

The  incorporation  by  reference  of 
certain  sections  of  the  Florida 
Administrative  Code  and  Florida 
Statutes  does  not  constitute  a 
substantive  rule,  as  they  are  not 
changing  the  regulation,  but,  rather,  are 
correcting  the  process  by  which  those 
sections  were  previously  incorporated. 
Thus,  pursuant  to  5  U.S.C.  553(d)  there 
is  no  need  to  delay  the  effective  date  of 
those  provisions.  Additionally,  due  to 
the  fact  that  the  fishery  for  spiny  lobster 
opened  on  August  6, 1995,  the  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  that  good  cause  exists,  imder  5 
U.S.C  553(d)(3),  to  waive  the  30-day 
delay  in  effective  date  with  respect  to 
the  provisions  of  this  rule  that  specify 
the  daily  bag  or  possession  limit  of 
spiny  lobster.  The  conservation  and 
management  needs  that  lead  NMFS  to 
impose  the  limit,  as  described  in  the 
proposed  rule,  along  with  the  fact  that 
it  takes  Uttle,  if  any,  time  to  come  into 
compliance  with  such  a  limit  make  a 
delay  in  effective  date  contrary  to  the 
public  interest  and  unnecessary, 
respectively.  However,  in  order  to 
provide  time  for  notice  of  the  bag  Umit 
to  be  provided  to  fishermen,  NMFS  will 
delay  the  effective  date  of  this  provision 
for  7  days. 

List  of  Subjects  in  50  CFR  Part  640 

Fisheries,  Fishing,  Incorporation  by 
reference,  Reporting  and  recordkeeping 
requirements. 

Dated:  August  9, 1995. 

GaiyMstlock, 

Proffam  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  640  is  amended 
as  follows: 


PART  640-SPINY  LOBSTER  FISHERY 
OF  THE  GULF  OF  MEXICO  AND 
SOUTH  ATLANTIC 

1.  The  authority  citation  for  part  640 
continues  to  read  as  follows: 

Autharity:  16  U.S.C.  1801  et  seq. 

2.  In  §  640.2,  definitions  for  "Off  the 
Gulf.states,  other  than  Florida"  and  "Off 
the  southern  Atlantic  states,  other  than 
Florida"  are  added,  in  alphabetical 
order,  to  read  as  follows: 

§640.2    Definitions. 

***** 

Off  the  Gulf  states,  other  than  Florida 
means  the  area  from  the  coast  to  the 
outer  limit  of  the  EEZ  between  the 
Texas/Mexico  border  to  the  Alabama/ 
Florida  boundary  (87°31'06"  W.  long.). 

Off  the  southern  Atlantic  states,  other 
than  Florida  means  the  area  from  the 
coast  to  the  outer  limit  of  the  EEZ 
between  the  Virginia/North  CaroUna 
boundary  (36''34'55"  N.  lat.)  to  the 
Georgia/Florida  boundary  (30°42'45.6" 
N.  lat.). 
***** 

3.  In  §  640.4,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§640.4   Pennits and  fees. 

(a)  *  *  * 

(1)  Licenses,  certificates,  and 
permits — (i)  EEZ  off  Florida  and  spiny 
lobster  landed  in  Florida.  For  a  person 
to  sell,  trade,  or  barter,  or  attempt  to 
sell,  trade,  or  barter,  a  spiny  lobster 
harvested  or  possessed  in  the  EEZ  off 
Florida,  or  harvested  in  the  EEZ  other 
than  off  Florida  and  landed  from  a 
fishing  vessel  in  Florida,  or  for  a  person 
to  be  exempt  from  the  daily  bag  and 
possession  limit  specified  in 
§  640.23(b)(1)  for  such  spiny  lobster, 
such  person  must  have  the  licenses  and 
certificates  specified  to  be  a 
"commercial  harvester,*  as  defined  in 
Rule  46-24.002(2),  Florida 
Administrative  Code,  in  effect  as  of  June 
1,*1994.  This  incorposation  by  reference 
was  approved  by  the  Director  of  the 
Office  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  may  be  obtained 
from  the  Florida  Marine  Fisheries 
Commission,  2540  Executive  Center 
Circle  West,  Suite  106,  Tallahassee,  FL 
32301;  telephone:  904-487-0554. 
Copies  may  be  inspected  at  the  Office  of 
the  Regional  Director,  the  Office  of 
Fisheries  Conservation  and 
Management,  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD;  or  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.  Suite  700. 
Washington,  DC. 

(ii)  EEZ  other  than  off  Florida.  For  a 
person  to  sell,  trade,  or  barter,  or 


attempt  to  sell,  trade,  or  barter,  a  spiny 
lobster  harvested  in  the  EEZ  other  thain 
off  Florida  or  for  a  person  to  be  exempt 
&t)m  the  daily  bag  and  possession  limit 
specified  in  §  640.23(b)(1)  for  such 
spiny  lobster,  a  Federal  vessel  permit 
must  be  issued  to  the  harvesting  vessel 
and  must  be  on  board.  However,  see 
paragraph  (a)(l)(i)  of  this  section  for  the 
licenses  and  certificates  required  for  a 
person  to  possess  or  land  spiny  lobster 
harvested  in  the  EEZ  other  than  off 
Florida  and  subsequently  possessed  in 
the  EEZ  off  Florida  or  landed  from  a 
fishing  vessel  in  Florida. 
***** 

4.  In  §  640.6,  in  paragraph  (c),  the 
word  "Secretary"  is  revised  to  read 
"Assistant  Administrator"  and 
paragraph  (a)  is  revised  to  read  as 
follows: 

§640.6    Vessei  and  gear  Identiflcatien. 

(a)  EEZ  off  Florida.  (1)  An  owner  or 
operator  of  a  vessel  that  is  used  to 
harvest  spiny  lobsters  by  traps  in  the 
EEZ  off  Florida  must  comply  with  the 
vessel  and  gear  identification 
requirements  applicable  to  the 
harvesting  of  spiny  lobsters  by  traps  in 
Florida's  waters  in  sections  370.14(2)(a) 
and  (3)  and  370.142(2)(b),  Florida 
Statutes,  in  effect  as  of  July  1, 1994,  and 
in  Rule  46-24.006(3),  (4),  and  (5), 
Florida  Administrative  Code,  in  effect  as 
of  Jime  1,1994. 

(2)  An  owner  or  operator  of  a  vessel 
that  is  used  to  harvest  spiny  lobsters  by 
diving  in  the  EEZ  off  Florida  must 
comply  with  the  vessel  identification 
requirements  applicable  to  the 
harvesting  of  spiny  lobsters  by  diving  in 
Florida's  waters  in  Rule  46-24.006(6), 
Florida  Administrative  Code,  in  effect  as 
of  June  1, 1994. 

(3)  The  incorporation  by  reference  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section  of  sections  370.14(2)(a)  and  (3) 
and  370.142(2)(b),  Florida  Statutes,  and 
Rule  46-24.006(3),  (4),  (5).  and  (6), 
Florida  Administrative  Code,  was 
approved  by  the  Director  of  the  Office 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  may  be  obtained  from  the 
Florida  Marine  Fisheries  Commission, 
2540  Executive  Center  Circle  West, 
Suite  106,  Tallahassee,  FL  32301; 
telephone:  904—487-0554.  Copies  may 
be  inspected  at  the  Office  of  the 
Regional  Director;  the  Office  of  Fisheries 
Conservation  and  Management,  NMFS, 
1315  East- West  Highway,  Silver  Spring, 
MD;  or  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW, 
Suite  700,  Washington,  DC. 


§640.7    [Amended] 

5.  In  §  640.7,  in  paragraph  (e),  the 
reference  to  "§640.20  (c)(1)  and  (c)(2r 
is  revised  to  read  "§  640.20(b)(3)(i)  and 
(b)(3)(ii)";  in  paragraph  (f),  the  reference 
to  "§  640.20(d)"  is  revised  to  read 

"§  640.20(b)(4)";  in  paragraph  (p),  the 
reference  to  "§  640.23(a)  or  (b)"  is 
revised  to  read  "§  640.23(a),  (b)(1),  or 
(b)(2)"  and  the  reference  to  "§  640.23(c) 
and  (d)"  is  revised  to  read 
"§  640.23(b)(3)  and  (b)(4)";  in  paragraph 
(q),  the  reference  to  "§  640.23(d)"  is 
revised  to  read  "§  640.23(b)(4)";  in 
paragraph  (r),  the  reference  to 
"§  640.23(g)"  is  revised  to  read 
"§  640.23(d)";  and  in  paragraph  (s),  the 
reference  to  "§  640.23(h)"  is  revised  to 
read  "§  640.23(e)". 

6.  Section  640.20  is  revised  to  read  as 
follows: 

§  640.20    Seasons. 

(a)  EEZ  off  the  southern  Atlantic 
states,  other  than  Florida.  In  the  EEZ  off 
the  southern  Atlantic  states,  other  than 
Florida,  there  are  no  seasonal 
restrictions  on  the  harvest  of  spiny 
lobster  or  on  the  possession  of  traps. 

(b)  EEZ  off  Florida  and  off  the  Gulf 
states,  other  than  Florida— {1) 
Commercial  and  recreational  fishing 
season.  The  commercial  and 
recreational  fishing  season  for  spiny 
lobster  in  the  EEZ  off  Florida  and  the 
EEZ  off  the  Gulf  states,  other  than 
Florida,  begins  on  August  6  and  ends  on 
March  31. 

(2)  Special  recreational  fishing 
seasons— {i)  EEZ  off  Florida.  There  is  a 
2-day  special  recreational  fishing  season 
in  the  EEZ  off  Florida  on  the  last 
Wednesday  and  successive  Thursday  of 
July  each  year  during  which  fishing  for 
spiny  lobster  is  limited  to  diving  or  use 
of  a  bully  net  or  hoop  net.  (See 

§  640.22(a)  for  general  prohibitions  on 
gear  and  methods.)  In  the  EEZ  off 
Monroe  County,  Florida,  no  person  may 
harvest  spiny  lobster  by  diving  at  night, 
that  is,  from  1  hour  after  official  sunset 
to  1  hour  before  official  sunrise,  during 
this  2-day  special  recreational  fishing 
season. 

(ii)  EEZ  off  the  Gulf  states,  other  than 
Florida.  There  is  a  2-day  special 
recreational  fishing  season  in  the  EEZ 
off  the  Gulf  states,  other  than  Florida, 
during  the  last  Saturday  and  successive 
Sunday  of  July  each  year  during  which 
fishing  for  spiny  lobster  may  be 
conducted  by  authorized  gear  and 
methods  other  than  traps.  (See 
§  640.22(a)  for  general  prohibitions  on 
gear  and  methods.) 

(3)  Possession  of  traps,  (i)  In  the  EEZ 
off  Florida,  the  rules  and  regulations 
applicable  to  the  possession  of  spiny 
lobster  traps  in  Florida's  waters  in  Rule 


46-24.005(3),  (4),  and  (5),  Florida 
Administrative  Code,  in  effect  as  of  June 
1, 1994,  apply  in  their  entirety  to  the 
possession  of  spiny  lobster  traps  in  the 
EEZ  off  Florida.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Office  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  may  be  obtained 
from  the  Florida  Marine  Fisheries 
Commission,  2540  Executive  Center 
Circle  West,  Suite  106,  Tallahassee,  FL 
32301;  telephone:  904-487-0554. 
Copies  may  be  inspected  at  the  Office  of 
the  Regional  Director;  the  Office  of 
Fisheries  Conservation  and 
Management,  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD;  or  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW,  Suite  700, 
Washington,  DC. 

(ii)  In  the  EEZ  off  the  Gulf  states, 
other  than  Florida,  a  spiny  lobster  trap 
may  be  placed  in  the  water  prior  to  the 
commercial  and  recreational  fishing 
season,  which  is  specified  in  paragraph 
(b)(1)  of  this  section  begiiming  on 
August  1  and  must  be  removed  from  the 
water  after  such  season  not  later  than 
April  5. 

(iii)  A  spiny  lobster  trap,  buoy,  or 
rope  in  the  EEZ  off  Florida  or  in  the  EEZ 
off  the  Gulf  states,  other  than  Florida, 
during  periods  not  authorized  in 
paragraphs  (b)(3)(i)  and  (b)(3)(ii)  of  this 
section  will  be  considered  unclaimed  or 
abandoned  property  and  may  be 
disposed  of  in  any  manner  considered 
appropriate  by  the  Assistant 
Administrator  or  an  authorized  officer. 
An  owner  of  such  trap,  buoy,  or  rope 
remains  subject  to  appropriate  civil 
penalties. 

(4)  Possession  of  spiny  lobsters.  In  the 
EEZ  off  Florida  and  the  Gulf  states,  a 
whole  or  a  part  of  a  spiny  lobster  subject 
to  these  regulations  may  only  be 
possessed  during  the  commercial  and 
recreational  fishing  season  and  the 
special  recreational  fishing  season 
specified  in  §  640.20,  imless 
accompanied  by  proof  of  lawful  harvest 
in  the  waters  of  a  foreign  nation. 
Consistent  with  the  provisions  of 
paragraphs  (b)(3)(i)  and  (ii)  of  this 
section,  a  spiny  lobster  in  a  trap  in  this 
area  will  not  be  deemed  to  be  possessed 
provided  such  spiny  lobster  is  returned 
immediately  to  die  water  unharmed 
when  a  trap  is  removed  from  the  water 
between  March  31  and  April  15. 

(c)  Primacy  of  seasonal  restrictions  in 
the  EEZ  off  Florida.  The  seasonal 
restrictions  applicable  in  the  EEZ  off 
Florida  apply  to  all  spiny  lobsters  and 
traps  in  the  EEZ  off  Florida,  without 
regard  to  harvest  or  use  elsewhere, 
unless  accompanied  by  proof  of  lawful 
harvest  elsewhere. 


7.  In  §  640.22,  a  sentence  is  added  to 
the  end  of  paragraph  (a)(1)  and 
paragraph  (b)(3)(i)  is  revised  to  read  as 
follows: 

§  640.22    Gear  and  diving  restrictions, 
(a)  •  *  * 

(1)  *  *  *  Hook,  as  used  in  this 
paragraph  (a)(1),  does  not  include  a 
hook  in  a  hook-and-line  fishery  for 
species  other  than  spiny  lobster;  and 
possession  of  a  spiny  lobster  that  has 
been  speared,  pierced,  or  punctured  by 
such  hook  is  not  considered  evidence 
that  prohibited  gear  was  used  to  take  the 
spiny  lobster,  provided  no  prohibited 
gear  is  on  board  the  vessel. 
***** 

(b)*** 

(3)  *  *  * 

(i)  For  traps  in  the  EEZ  off  Florida,  by 
the  Florida  Division  of  Law 
Enforcement,  Department  of 
Environmental  Protection,  in 
accordance  with  the  procedures  in  Rule 
46-24.006(7),  Florida  Administrative 
Code,  in  effect  as  of  June  1, 1994.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Office 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  may  be  obtained  from  the 
Florida  Marine  Fisheries  Commission, 
2540  Executive  Center  Circle  West, 
Suite  106.  Tallahassee,  FL  32301; 
telephone:  904-487-0554.  Copies  may 
be  inspected  at  the  Office  of  the 
Regional  Director;  the  Office  of  Fisheries 
Conservation  and  Management,  NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD;  or  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW, 
Suite  700,  Washington,  DC. 
***** 

8.  Section  640.23  is  revised  to  read  as 
follows: 

§  640.23    Bagypossession  limits. 

(a)  EEZ  off  the  southern  Atlantic 
states,  other  than  Florida.  The  daily  bag 
or  possession  limit  for  spiny  lobster  in 
or  from  the  EEZ  off  the  southern 
Atlantic  states,  other  than  Florida,  js 
two  per  person  for  commercial  and 
recreational  fishing,  year-round. 

(b)  EEZ  off  Florida  and  off  the  Gulf 
states,  other  than  Florida— (1) 
Commercial  and  recreational  fishing 
season.  Except  as  specified  in 
paragraphs  (b)(3)  and  (b)(4)  of  this 
section,  during  the  commercial  and 
recreational  fishing  season  specified  in 
§  640.20(b)(1),  the  daily  bag  or 
possession  limit  of  spiny  lobster  in  or 
from  the  EEZ  off  Florida  and  off  the  Gulf 
states,  other  than  Florida,  is  six  per 
person. 

(2)  Special  recreational  fishing 
seasons.  During  the  special  recreational 
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fishing  seasons  specified  in 
§  640.20(b)(2),  the  daily  bag  or 
possession  limit  of  spiny  lobster — 

(i)  In  or  from  the  EXZ  off  the  Gulf 
states,  other  than  Florida,  is  six  per 
person; 

(ii)  In  or  from  the  EEZ  off  Florida 
other  than  off  Monroe  Coimty,  Florida, 
is  twelve  per  person;  and 

(iii)  In  or  from  the  EEZ  off  Monroe 
County,  Florida,  is  six  per  person. 

(3)  Exemption  from  the  bag/ 
possession  limit.  During  the  commercial 
and  recreational  fishing  season  specified 
in  §  640.20(b)(1),  a  person  is  exempt 
from  the  bag  and  possession  limit 
specified  in  paragraph  (a)  of  this 
section,  provided — 

(i)  The  harvest  of  spiny  lobsters  is  by 
diving,  or  by  the  use  of  a  bully  net,  hoop 
net,  or  spiny  lobster  trap;  and 

(ii)  The  vessel  from  which  the  person 
is  operating  has  on  board  the  required 
licenses,  certificates,  or  permits,  as 
specified  in  §  640.4(a)(1). 

(4)  Harvest  by  net  or  trawl.  During  the 
commercial  and  recreational  fishing 
season  specified  in  §  640.20(b)(1). 
aboard  a  vessel  with  the  required 
licenses,  certificates,  or  permits 
specified  in  §  640.4(a)(1)  that  harvests 
spiny  lobster  by  net  or  trawl  or  has  on 
board  a  net  or  trawl,  the  possession  of 


spiny  lobster  in  or  from  the  EEZ  off 
Florid{j  and  off  the  Gulf  states,  other 
than  Florida,  may  not  exceed  at  any 
time  5  percent,  whole  weight,  of  the 
total  whole  weight  of  all  fish  lawfully  in 
possession  on  board  such  vessel.  If  such 
vessel  lawfully  possesses  a  separated 
spiny  lobster  tail,  the  possession  of 
spiny  lobster  in  or  from  the  EEZ  may 
not  exceed  at  any  time  1.6  percent,  by 
weight  of  the  spiny  lobster  or  parts 
thereof,  of  the  total  whole  weight  of  all 
fish  lawfully  in  possession  on  board 
such  vessel.  For  the  purposes  of  this 
paragraph  (b)(4),  the  term  "net  or  trawl" 
does  not  include  a  hand-held  net,  a 
loading  or  dip  net,  a  bully  net,  or  a  hoop 
net. 

(5)  Diving  at  night.  The  provisions  of 
paragraph  (b)(3)  of  this  section 
notwithstanding,  a  person  who  harvests 
spiny  lobster  in  the  EEZ  by  diving  at 
night,  that  is,  from  1  hour  after  official 
sunset  to  1  hour  before  official  sunrise, 
is  limited  to  the  bag  limit  specified  in 
paragraph  (b)(1)  of  this  section,  whether 
or  not  a  Federal  vessel  permit  specified 
in  §  640.4(a)(1)  has  been  issued  to  and 
is  on  board  the  vessel  from  which  the 
diver  is  operating. 

(c)  Combination  of  bag/possession 
limits.  A  person  who  fishes  for  or 


possesses  spiny  lobster  in  or  from  the 
EEZ  under  a  bag  or  possession  limit 
specified  in  paragraph  (a)  or  (b)  of  this 
section  may  not  combine  the  bag  or 
possession  limits  of  those  paragraphs  or 
combine  such  bag  or  possession  limit 
with  a  bag  or  possession  limit 
applicable  to  state  waters. 

(d)  Responsibility  for  bag/possession 
limits.  The  operator  of  a  vessel  that 
fishes  for  or  possesses  spiny  lobster  in 
or  from  the  EEZ  is  responsible  for  the 
cumulative  bag  or  possession  limit 
specified  in  paragraphs  (a)  and  (b)  of 
this  section  applicable  to  that  vessel, 
based  on  the  number  of  persons  aboard. 

(e)  Tmnsfer  at  sea.  A  person  who 
fishes  for  or  possesses  spiny  lobster  in 
or  from  the  EEZ  under  a  bag  or 
possession  limit  specified  in  paragraph 
(a)  or  (b)  of  this  section  may  not  transfer 
a  spiny  lobster  at  sea  from  a  fishing 
vessel  to  any  other  vessel,  and  no 
person  may  receive  at  sea  such  spiny 
lobster. 

§640.24    [Amended] 

9.  In  §  640.24,  the  word  "Secretary"  is 
revised  to  read  "Assistant 
Administrator". 
[PR  Doc.  95-20024  Filed  8-11-95;  8:45  am] 
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SUMMARY:  This  final  decision  adopts 
changes  in  the  Federal  milk  marketing 
orders  for  five  north  central  marketing 
areas  based  on  industry  proposals 
considered  at  a  public  hearing.  The 
decision  adopts  a  plan  for  pricing  milk 
on  the  basis  of  its  protein  and  other 
nonfat  solids,  as  well  as  butterfat, 
components.  The  proposed  plan 
includes  adjustments  per 
hundredweight  based  on  the  somatic 
cell  covmt  of  producer  milk  used  in 
Class  n  and  Class  III,  and  on  payments 
to  producers  of  all  pooled  milk. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist,  USDA/AMS/Dairy  Division. 
Order  Formulation  Branch,  Room  2968, 
South  Building,  P.O.  Box  96456, 
'>^^     Washington,  DC  20090-6456,  (202)  720- 
2357. 

SUPPLEMENTARY  INFORMATKM:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and 
therefore  is  excluded  fit)m  the 
requirements  of  Executive  Order  12866. 


The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  amended  orders  will  promote  more 
orderly  marketing  of  milk  by  producers 
and  regulated  handlers. 

These  proposed  amendments  have 
been  reviewed  under  Executive  Order 
12778,  Civil  Justice  Reform.  This  rule  is 
not  intended  to  have  a  retroactive  effect. 
If  adopted,  this  proposed  rule  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
coiul.  Uiider  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  ndt  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Prior  documents  in  this  proceeding; 

Notice  of  Hearing:  Issued  December 
22, 1993;  published  January  4, 1994  (59 
FR  260). 

Extension  of  Time  for  Filing  Briefs: 
Issued  April  22, 1994;  published  April 
29,  1994  (59  FR  22138). 

Recommended  Decision:  Issued 
October  25, 1994;  published  November 
2, 1994  (59  FR  54952). 

Extension  of  Time  for  Filing 
Exceptions:  December  2, 1994; 
published  December  9, 1994  (59  FR 
63733). 


Preliminary  Statement 

A  public  hearing  was  held  upon 
proposed  amendments  to  the  marketing 
agreements  and  the  orders  regulating  the 
handling  of  milk  in  the  Chicago 
Regional  and  certain  other  marketing 
areas.  The  hearing  was  held,  pursuant  to 
the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  and  the 
applicable  rules  of  practice  (7  CFR  Part 
900),  at  Bloomington,  Minnesota,  on 
January  25-27, 1994.  Notice  of  such 
hearing  was  issued  on  E)ecember  22, 
1993,  and  published  January  4, 1994  (59 
FR  260). 

Upon  the  basis  of  the  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Administrator,  on  October 
25,  1994,  issued  a  recommended 
decision  containing  notice  of  the 
opportunity  to  file  written  exceptions 
thereto. 

The  material  issues,  findings  and 
conclusions,  rulings,  and  general 
findings  of  the  recommended  decision 
are  hereby  approved  and  adopted  and 
are  set  forth  in  full  herein,  subject  to  the 
following  modifications: 

1.  Under  Issue  1,  the  last  sentence  in 
paragraph  1  is  revised,  the  second 
sentence  in  paragraph  23  is  revised,  a 
paragraph  is  added  after  paragraph  34, 
and  two  paragraphs  are  added  after 
paragraph  40. 

2.  Two  paragraphs  are  added  at  the 
end  of  Issue  2. 

3.  Under  Issue  3,  one  paragraph  is 
added  after  paragraph  5,  the  first 
sentence  of  paragraph  8  is  revised,  and 
a  paragraph  is  added  at  the  end  of  Issue 
3. 

4.  Under  Issue  3a,  a  phrase  is 
modified  in  paragraphs,  four 
paragraphs  are  added  after  paragraph 
25,  and  two  paragraphs  are  added  at  the 
end  of  Issue  3a. 

5.  Under  Issue  3b,  paragraph  1  is 
modified,  one  paragraph  is  added  after 
paragraph  7,  one  paragraph  is  added 
after  paragraph  8,  and  one  paragraph  is 
added  at  the  end  of  Issue  3b. 

6.  Under  Issue  3c,  a  sentence  is  added 
at  the  end  of  paragraph  3. 

7.  Under  Issue  4,  paragraph  1  is 
modified,  paragraph  26  is  modified  and 
expanded  into  three  paragraphs,  the  last 
four  sentences  of  paragraph  34  and  all 
of  paragraphs  35  and  36  are  deleted,  and 
34  paragraphs  are  added  at  the  end  of 
Issue  4. 
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8.  Under  Issue  5.  paragraphs  1  and  4 
are  revised,  paragraph  5  is  replaced  by 
two  new  paragraphs,  two  paragraphs  are 
added  after  paragraph  12,  paragraph  16 
is  revised,  and  two  paragraphs  are 
added  at  the  end  of  Issue  5. 

The  material  issues  on  the  record  of 
the  hearing  relate  to: 

1.  Adoption  of  multiple  component 
pricing. 

2.  Orders  to  be  included. 

3.  Components  and  component  prices. 

a.  Protein. 

b.  Other  nonfat  solids. 

c.  Butterfat. 

d.  Miscellaneous  issues. 

4.  Somatic  cell  adjustment. 

5.  Conforming  changes. 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

1.  Adoption  of  multiple  component 
pricing.  Proposals  to  incorporate 
multiple  component  pricing  in  the 
Chicago  Regional  (Order  30),  Nebraska- 
Western  Iowa  (Order  65),  Upper 
Midwest  (Order  68),  Eastern  South 
Dakota  (Order  76)  and  Iowa  (Order  79) 
Federal  milk  marketing  orders  (the  five 
orders)  should  be  adopted,  with  some 
modifications.  The  pricing  plan 
generally  would  be  patterned  after  the 
multiple  component  pricing  plan 
proposed  by  National  All-Jersey,  Inc. 
and  other  dairy  organizations.  Producers 
would  be  paid  on  the  basis  of  the 
pounds  of  butterfat,  protein  and  other 
nonfat  solids  (solids-not-fat  other  than 
protein)  in  their  milk,  and  would  share 
in  the  value  of  the  pool's  Class  I  and 
Class  n  uses  on  a  per  hundredweight 
basis.  Regulated  handlers  would  pay  for 
the  milk  they  receive  on  the  basis  of 
total  butterfat,  the  protein  and  other 
nonfat  solids  used  in  Classes  II  and  HI, 
skim  milk  used  in  Class  I,  and  the 
himdredweight  of  total  product  used  in 
Classes  I  and  n.  In  a  modification  ftx)m 
the  recommended  decision,  a  somatic 
cell  adjustment,  per  hundredweight, 
would  apply  to  the  value  of  milk  used 
in  Classes  n  and  m,  but  not  in  Class  I, 
and  to  the  value  of  all  producer  milk. 
The  change  was  necessary  since  the 
record  evidence  as  discussed  later  did 
not  support  including  Class  I. 

At  the  present  time,  milk  received  by 
handlers  under  the  five  orders  is  priced 
according  to  the  pounds  of  producer 
milk  allocated  to  each  class  of  use 
multiplied  by  the  prices  per 
himdredweight  of  milk  testing  3.5 
percent  butterfat,  as  determined  under 
the  orders  for  each  class  of  use. 
Adjustments  for  such  items  as  overage, 
reclassified  inventory,  location  and 


other  source  milk  allocated  to  Class  I  are 
added  to  or  subtracted  from  the 
classified  use  value  of  the  milk.  The 
resulting  amount  is  divided  by  the  total 
producer  milk  in  the  pool  to  calculate 
a  price  per  hundredweight  of  milk 
testing  3.5  percent  butterfat  to  be  paid 
to  producers  for  the  milk  they  have 
delivered  to  handlers.  The  price  paid  to 
each  producer  is  then  adjusted 
according  to  the  specific  butterfat  test  of 
the  producer's  milk  by  means  of  a 
butterfat  differential.  The  butterfat 
differential  is  computed  by  multiplying 
the  wholesale  selling  price  of  Grade  A 
(92-score)  bulk  butter  per  pound  on  the 
Chicago  Mercantile  Exchange,  as 
reported  for  the  month  by  the  U.S. 
Department  of  Agriculture,  by  0.138  and 
subtracting  the  Minnesota- Wisconsin 
price  (the  M-W  price)  at  test,  also  as 
reported  by  the  U.S.  Department  of 
Agriculture,  multiplied  by  .0028. 

The  midtiple  component  pricing 
(MCP)  plan  was  originally  proposed  for 
Orders  30,  68  and  79  by  National  All- 
Jersey,  Inc.  (NAJ),  and  other  dairy 
organizations.  In  addition.  Land 
O'Lakes,  Inc.,  proposed  that  the 
multiple  component  plan  be  considered 
for  Orders  65  and  76.  Most  other 
proposals  considered  at  the  hearing 
were  modifications  of  the  NAJ  proposal 
and  are  discussed  below. 

The  first  NAJ  witness  stated  that  the 
current  milk  pricing  system  used  in  the 
five  orders  does  not  meet  current 
marketing  needs  and  should  be  replaced 
with  a  multiple  component  pricing 
system.  Much  of  the  general  NAJ 
testimony  in  favor  of  multiple 
component  pricing  was  later  reiterated 
by  v^tnesses  expert  in  the  field  of 
economics  and  dairy  chemistry 
testifying  for  NAJ,  and  a  representative 
for  Land  O'Lakes.  Also  testifying  in 
favor  of  the  NAJ  proposal  were  two 
dairy  farmer  members  of  the  cooperative 
association  Swiss  Valley  Farms 
Company,  a  representative  of  the  Brown 
Swiss  Cattle  Breeders  Association  of 
U.S.A.,  Inc.,  and  a  representative  of  Tri- 
State  Milk  Cooperative.  It  was  indicated 
in  testimony  that  Alto  Dairy  Cooperative 
also  supported  the  NAJ  proposal. 

The  representative  for  the  proponents 
said  the  intent  of  their  proposal  was  to: 

1.  Use  the  M-W  price  as  the  base; 

2.  Pay  all  producers  on  four  factors — 
poimds  of  butterfat,  pounds  of  protein, 
pounds  of  other  solids,  and  each 
producer's  share  of  the  fluid  differential 
on  a  per  hundredweight  basis; 

3.  Leave  Class  I  handler  obligations  on 
a  skim-butterfat  basis; 

4.  Determine  Class  II  and  III  handlers' 
obhgations  on  the  basis  of  pounds  of 
butterfat,  protein,  and  other  solids;  and 


5.  Change  only  the  order  provisions 
needed  to  implement  the  NAJ  proposal. 

The  NAJ  witness  said  that  there  were 
five  reasons  for  replacing  the  current 
milk  pricing  system  with  a  multiple 
component  pricing  system.  The  first 
reason,  according  to  the  NAJ  witness,  is 
that  the  current  skim-butterfat  pricing 
system  does  not  give  dairy  farmers 
economic  incentives  to  produce  milk 
high  in  nonfat  solids,  especially  protein. 
He  stated  that  under  the  current  pricing 
system  a  pound  of  water  receives  the 
same  price  as  a  pound  of  protein  or 
other  solids,  yet  it  is  these  solids  that 
give  milk  its  functional  and  nutritional 
value. 

The  second  reason  given  by  the  NAJ 
witness  for  adopting  MCP  was  that  over 
a  period  of  years  much  of  the  value  of 
milk  has  shifted  fi-om  butterfat  to  the 
skim  portion  of  milk.  The  proponent's 
witness  said  that  in  1960,  butterfat 
represented  77%  of  the  value  of  the  M- 
W  price,  and  skim  represented  23%.  By 
1993,  he  testified,  these  values  were 
reversed,  with  butterfat  representing 
only  23%  of  the  value  of  the  M-W, 
while  the  skim  portion  of  the  milk 
represented  77%. 

According  to  the  NAJ  witness,  the 
shift  in  value  from  butterfat  to  skim  was 
partially  caused  by  the  USDA  decision 
to  decrease  the  support  price  for  butter 
and  increase  the  support  price  for 
nonfat  dry  milk.  The  support  price  for 
butter  dechned  from  $1.53  per  pound  in 
1981  to  65«  per  pound  in  1993,  with 
most  of  the  decrease  occurring  since 

1989.  Nonfat  dry  milk  purchase  prices 
under  the  support  program  increased 
fi-om  72.75t  per  MOund  in  1988  to  $1,034 
per  pound  in  1993.  In  addition,  the 
witness  said,  the  butterfat  differential 
under  Federal  orders  has  been  dropping 
since  the  mid-1980s  because  of  a 
decUne  in  the  market  price  for  butter. 
This  drop  was  accelerated  by  a  change 
in  the  method  of  computing  the 
butterfat  differential,  implemented  in 

1990,  that  had  the  impact  of  reducing 
the  butterfat  differential  even  more. 

The  third  reason  the  witness  gave  for 
implementing  multiple  component 
pricing  was  the  shift  in  types  of  dairy 
products  consumers  are  purchasing. 
According  to  the  witness,  some  of  the 
decline  in  butterfat  value  relative  to 
skim  value  has  been  caused  by  a  shift 
in  consumption  from  whole  milk  to 
lowfat  and  skim  fluid  milk  products. 
The  witness  presented  data  to  show  that 
bom  1970  to  1991,  national  Quid  milk 
sales  of  lowfat  and  skim  milk  increased 
232%,  while  sales  of  whole  milk 
declined  50%.  In  addition,  he  stated, 
consumption  of  lowfat  manufactiu^d 
products  is  growing  faster  than 


consumption  of  relatively  high-fat 
manufactured  products. 

The  NAJ  witness  discussed  equity  in 
Federal  orders  as  the  fourth  reason  for 
implementing  multiple  component 
pricing.  He  said  that  the  current  skim- 
butterfot  pricing  system  is  equitable  for 
neither  producers  nor  handlers  since  it 
does  not  properly  recognize  the  value  of 
protein,  especially  in  manufactured 
products  such  as  cheese.  The  witness 
provided  examples  to  show  how  a 
producer  with  high  protein  milk  may 
currently  receive  the  same  Federal  order 
minimum  price  as  a  producer  with  low 
protein  milk.  Similarly,  a  cheese  maker 
who  purchases  high  protein  milk  could 
have  a  cost  advantage  at  minimum  order 
prices  over  a  cheese  maker  who 
piuchases  low  protein  milk. 

The  fifth  reason  presented  by  the  NAJ 
witness  was  the  existence  of  a  number 
of  voluntary  multiple  component 
pricing  plans  in  the  areas  covered  by  the 
five  orders.  Data  were  presented  to  show 
that  nearly  all  producers  in  the  five 
orders  currently  are  eligible  to  be  paid 
under  one  of  these  voluntary  multiple 
component  pricing  plans.  Tne  witness 
stated  that  many  of  the  plans  have 
inadequacies  which  contribute  to 
disorderly  marketing.  According  to  the 
witness,  these  inadequacies  would  be 
addressed  by  adopting  the  NAJ 
proposal. 

A  witness  from  Land  O'Lakes,  Inc. 
(LOL),  testified  in  support  of  the 
adoption  of  MCP  in  the  five  orders  in 
general,  and  the  NAJ  proposal 
specifically.  He  discussed  how  the  NAJ 
multiple  component  pricing  proposal 
would  better  reflect  the  market  value  of 
nutrients  in  the  milk  to  the  farmer.  He 
stated  that  the  proposed  system, 
compared  with  the  current  system, 
would  essentially  eliminate  the  value  of 
milk  used  in  manufacturing  that  is 
currently  associated  with  water  which, 
he  said,  has  very  little  market  value  in 
dairy  products.  The  witness  said  that 
MCP  would  affect  the  cost  of  milk  to 
LOL  as  a  handler  in  that  it  will  come 
closer  to  equalizing  the  cost  of  milk 
relative  to  the  value  of  the  products 
derived  fixjm  the  milk. 

The  LOL  witness  also  described  ioxu 
major  weaknesses  in  the  existing 
voluntary  MCP  plans.  The  first 
weakness,  he  said,  was  that  the  current 
plans  emphasize  component  test  instead 
of  component  yield.  He  said  that  the 
price  paid  to  each  producer  should  be 
tied  more  directly  to  the  value  of  the 
products  that  can  be  produced  from  the 
producer's  milk. 

The  second  weakness  described  by 
the  LOL  witness  is  that  many  existing 
plans  do  not  provide  for  deductions  for 
milk  v^th  low  component  levels.  This. 
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he  said,  indicates  that  the  plans 
recognize  the  higher  value  of  milk  with 
more  pounds  of  components,  but  do  not 
recognize  that  milk  with  fewer  pounds 
of  components  is  worth  less.  He  said 
that  competitive,  rather  than  economic, 
factors  are  the  reason  deductions  for  low 
component  levels  generally  do  not  exist, 
as  many  producers  do  not  like  to  see 
deductions  on  their  milk  checks. 

According  to  the  LOL  witness,  an 
inequitable  feature  of  the  voluntary 
MCP  plans  is  that  they  generally  pay  no 
component  premiums  when  the  somatic 
cell  count  of  the  milk  is  above  a  fixed 
level,  resulting  in  high  test  producers 
losing  their  component  premium 
because  of  high  somatic  cells,  while  low 
test  producers  with  high  somatic  cell 
counts  lose  nothing. 

The  fot^^  weakness  described  by  the 
vdtness  is  that  some  existing  MCP  plans 
pay  premiums  for  protein,  while  others 
pay  premiimis  for  solids-not-fat.  He  said 
that  most  producers  in  Wisconsin 
receive  premiums  based  on  protein, 
while  most  producers  in  Minnesota, 
Iowa,  Nebraska  and  South  Dakota 
receive  premiums  based  on  solids-not 
fat.  The  witness  claimed  that  the  variety 
of  payment  plans  currently  in  existence 
do  a  poor  job  of  transmitting  market 
signals  to  the  producers,  are  not 
economically  consistent,  and  lead  to 
confusion  among  farm^TS.  He  said  that 
the  NAJ  proposal  would  address  the 
deficiencies  in  the  current  situation. 

Most  participants  at  the  hearing 
advocated  the  introduction  of  MCP  for 
payments  to  producers  and  for  milk 
delivered  to  handlers  for  Class  n  and 
Class  III  use  in  the  five  orders.  There 
was  no  support  for  pricing  Class  I  milk 
on  other  than  the  current  butterfat  and 
skim  basis. 

In  addition  to  NAJ  and  LOL,  adoption 
of  some  form  of  multiple  component 
pricing  in  the  five  orders  was  supported 
by  Central  Milk  Producers  Cooperative 
(CMPC).  the  Trade  Association  of 
Proprietary  Plants  (TAPP).  Farmers 
Union  Milk  Marketing  Cooperative 
(FUMMC),  National  Fanners 
Organization  (NFO),  Kraft  General 
Foods  (Kraft),  Associated  Milk 
Producers,  Inc.,  North  Central  Region 
(AMPI-North  Central).  Wisconsin 
Cheese  Makers  Association  (WCMA), 
Dean  Foods,  and  National  Cheese 
Institute  (NQ). 

The  CMPC  witnesses  strongly 
supported  the  need  for  implementing 
multiple  component  pricing  in  the  five 
orders  and  proposed  a  plan  very  similar 
to  that  of  NAJ.  The  fundamental 
difference  between  the  two  plans  is  that 
the  CMPC  proposal  would  result  in 
lower  protein  prices  than  the  NAJ 
proposal.  The  appropriate  level  of  the 


protein  price  is  discussed  under  Issue 
3a  below. 

The  CMPC  proposal  was  supported  in 
testimony  and  in  a  post-hearing  brief  by 
NFO.  A  witness  for  WCMA  testified  in 
support  of  the  CMPC  proposal  for 
multiple  component  pricing.  A  witness 
for  Dean  Foods  testified  in  support  of 
the  concept  of  MCP,  and  in  response  to 
a  question  about  which  proposal  he 
favored,  he  expressed  support  for  the 
CMPC  proposal.  AMPI  North  Central 
Region  submitted  a  brief  in  support  of 
the  CMPC  proposal  for  multiple 
component  pricing. 

A  witness  for  NCI  testified  in  support 
of  the  CMPC  multiple  component 
pricing  proposal  with  one  primary 
modification.  The  NCI  proposal  would 
calculate  a  "residual  fluid  price" 
instead  of  an  other  solids  price.  This 
proposal  is  discussed  further  under 
Issue  3b  below  in  this  decision.  Kraft 
testified  and  submitted  a  brief  in 
support  of  the  NCI  proposal  for  multiple 
component  pricing. 

A  witness  for  the  Trade  Association  of 
Proprietary  Plants  (TAPP)  and  Farmers 
Union  Milk  Marketing  Cooperative 
(FUMMC)  testified  in  support  of  the 
TAPP  proposal,  a  variation  of  the  CMPC 
proposal  that  would  price  both  butterfat 
and  protein  on  a  differential  basis, 
rather  than  on  a  per-pound  basis. 

The  five  north  central  Federal  milk 
orders  included  in  this  proceeding 
should  be  amended  to  include  multiple 
component  pricing.  On  the  basis  of  the 
record  of  this  proceeding,  multiple 
component  pricing  would  entail  pricing 
milk  on  the  basis  of  the  pounds  of 
butterfat,  protein  and  other  nonfat  solids 
contained  in  the  milk,  with  a  somatic 
cell  adjustment  to  the  hundredweight  of 
milk  used  in  Classes  II  and  III  and  to  the 
producer  price  differential  paid  to 
producers.  The  record  indicates  that  a 
-  large  percentage  of  the  producers  pooled 
under  these  orders  are  already  eUgible 
for  or  receive  some  form  of  multiple 
component  pricing  and  that  many  of 
these  component  pricing  plans  use 
protein  as  a  pricing  component. 

The  record  also  shows  that  the  diverse 
component  pricing  programs  that 
ciurently  exist  promote  disorderly  and 
inefficient  marketing  conditions  in  the 
procurement  of  milk  supplies  by 
competing  handlers.  The  different 
programs  establish  non-uniform  bases  of 
payments  to  producers.  The  adoption  of 
multiple  component  pricing  will  allow 
the  Orders  to  recognize  the  additional 
value  of  milk  with  a  higher-than-average 
solids  content. 

In  the  five  orders  included  in  this 
proceeding,  the  vast  majority  of  the  milk 
pooled  is  utilized  in  manufactured 
products^  The  total  soUds  in  the  milk 
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used  for  manufacturing  are  the  primary 
determinants  of  product  yield.  Lfi 
addition,  it  is  the  solids  in  fluid  milk 
that  give  it  its  nutritional  value  and 
taste.  In  both  types  of  products,  the 
current  pricing  system  used  in  the  five 
orders  does  not  properly  recognize  the 
value  of  nonfat  milk  solids  or  encourage 
producers  to  increase  the  quantity  of 
nonfat  milk  solids  in  the  milk  they 
produce. 

As  a  result  of  the  shift  in  value  in 
recent  years  from  the  butterfat  portion  of 
milk  to  the  skim  portion,  most  of  the 
value  of  milk  is  determined  on  a  volume 
basis  without  any  consideration  of  the 
value  of  the  skim  components. 
Adoption  of  the  multiple  component 
pricing  plan  recommended  in  this 
decision  will  enable  the  market  to 
reflect  the  value  of  the  skim  components 
in  milk  to  producers. 

In  addition  to  butterfat,  protein  is 
clearly  the  most  appropriate  component 
of  milk  on  which  payment  should  be 
based.  Most  of  the  milk  pooled  under 
these  five  orders  is  used  for 
manufacturing,  and  86%  of  the  milk 
used  in  manufacturing  is  used  to 
produce  cheese.  Because  protein  is  a 
main  determinant  of  cheese  yield,  and 
it  is  cheese  that  determines  the 
profitability  for  most  of  the  dairy 
industry  in  the  5-market  area,  the  milk 
pricing  system  should  recognize  the 
value  of  the  protein  component  of  milk 
as  it  is  used  in  the  manufacture  of 
cheese. 

Record  evidence  clearly  shows  that 
protein  has  a  higher  demand  than  other 
components  of  milk  because  of  its 
functional,  nutritional  and  economic 
value  in  the  marketplace.  The  functional 
ch{uacteristics  of  protein  allow  it  to 
form  the  matrix  in  the  production  of 
cheese  and  yogurt.  Protein  is  also 
important  to  the  air  formation  in  the 
manufacture  of  certain  products  and 
provides  some  required  nutrients  in  the 
human  diet.  Milk  containing  a  higher 
percentage  of  protein  will  result  in 
greater  yields  of  most  manufactured 
products  than  milk  with  a  lower  protein 
test.  Additionally,  handlers  receiving 
milk  that  results  in  greater  volumes  of 
finished  products  such  as  cheese  and 
cottage  cheese  than  an  equivalent 
volume  of  milk  testing  lower  in  protein 
should  be  required  to  pay  more  for  the 
higher-testing  milk  At  the  same  time, 
the  dairy  former  producing  milk  that 
jrields  greater  amounts  of  finished 
products  deserves  to  be  paid  more  for  it 
than  a  dairy  farmer  producing  the  same 
voliune  of  milk  that  results  in  less 
product  yield.  Thus,  sending  an 
economic  signal  to  dairy  fiaraiers  will 
encourage  tham  to  maximize  the 
production  of  those  components  which 


have  the  greatest  demand  in  the 
marketplace. 

According  to  analysis  of  the  record, 
proponents  are  correct  that  attribution 
of  all  of  the  skim  value  of  the  M-W  price 
to  protein  would  result  in  an 
overstatement  of  the  value  of  protein 
used  in  cheese  and  most  other  uses.  In 
order  to  maintain  fairly  uniform  prices 
between  orders  for  milk  used  in 
manufactiu«d  products,  it  is  necessary 
to  assign  the  residual  value  of  the  M-W 
price  minus  the  butterfat  and  protein 
values  to  either  other  nonfat  solids  or  a 
fluid  carrier  price.  The  discussion  of 
this  residual  component  may  be  foimd 
in  Issue  3b  below. 

A  witness  for  the  Galloway  Company 
testified  in  support  of  TAPP  and 
Galloway's  own  proposals  to  exclude 
sweetened  condensed  milk,  icecream 
and  ice  cream  mix  &t)m  pricing  under 
a  multiple  component  pricing  system. 
The  witness  stated  that  such  products 
should  continue  to  be  priced  under  the 
aurent  pricing  system. 

The  Galloway  witness  said  that  some 
Class  n  manufactured  products,  together 
with  other  products  such  as  sour  cream, 
whipping  cream,  half  and  half,  eggnog, 
yogurt,  nonfat  dry  milk  and  butter,  are 
not  afi^ected  in  yield  by  the  protein 
content  of  the  milk  from  which  the 
products  are  manufactured.  Instead, 
according  to  the  witness,  it  is  total  skim 
solids  that  afliect  the  yield  of  these 
products.  Accordingly,  the  witness 
stated,  it  would  not  be  equitable  to  price 
such  products  under  a  multiple 
component  pricing  system  which  prices 
protein  at  a  level  higher  than  the 
remaining  skim  solids  in  the  milk.  The 
witness  argued  that  these  products 
should  be  left  out  of  any  MCP  plan 
adopted. 

Tne  Galloway  witness^  testified,  and 
post-hearing  briefs  filed  on  behalf  of 
Anderson-Erickson  (A-E)  and  Galloway 
asserted,  that  yields  are  affected  by  the 
level  of  total  skim  solids  rather  than 
protein,  making  the  pricing  of  protein 
irrelevant  for  Class  E  pricing.  The 
Galloway  witness  testified  that  there 
have  been  months  in  which  the  monthly 
average  protein  level  and  other  nonfat 
solids  level  of  milk  moved  in  opposite 
directions.  In  addition,  the  A-E  and 
Galloway  briefs  asserted  that  MCP 
would  significantly  increase  the  cost  of 
Class  n  milk,  whidi  would  put  them  at 
an  even  greater  disadvantage  than 
currently  with  respect  to  products  made 
from  nonfat  dry  milk  priced  at  the  Class 
ni-A  price. 

The  Galloway  witness  stated  that  the 
primary  product  manufact\ired  by  the 
Galloway  Company  is  sweetened 
condensed  milk.  According  to  the 
witness,  this  product  competes  on  a 


national  basis  with  other  manufacturers 
who  do  not  have  to  procure  their  milk 
under  Federal  orders  vidth  MCP 
provisions.  The  watness  stated  that  it 
would  be  unfair  to  force  his 
organization  to  procure  milk  imder  a  set 
of  regulations  that  difler  from  those 
regulating  his  competitors. 

A  portion  of  the  TAPP  proposal 
would  require  a  classification  change  for 
sweetened  condensed  milk  from  Class  n 
to  Class  in.  Although  the  Galloway 
witness  expressed  strong  concern  over 
the  impact  of  multiple  component 
pricing  on  his  company,  the  effect  of  the 
classification  of  sweetened  condensed 
milk  on  the  Galloway  company  is  not 
part  of  the  MCP  issue.  Reclassification 
of  this  product  is  a  separate  issue  that 
was  discussed  thoroughly  at  a  previous 
hearing,  and  in  the  decision  issued  as  a 
result  of  that  hearing  (58  FR  27774).  No 
new  evidence  was  presented  at  this 
hearing  that  would  justify  reclassifying 
sweetened  condensed  milk. 

Comments  filed  in  response  to  the 
recommended  decision  on  behalf  of  A- 
E  excepted  ta  the  application  of 
component  pricing  to  certain  Class  II 
products.  A-E's  opposition  was  based  on 
two  points:  (1)  The  value  of  the  protein 
in  certain  Class  II  products  cannot  be 
recovered  in  the  marketplace,  and  (2) 
there  was  no  evidence  at  the  hearing  to 
justify  an  increase  in  the  Class  II,  price. 
Dean  Foods'  comments  expressed 
concern  that  MCP  might  jeopardize 
Class  n  product  standing  in  the 
marketplace,  but  didn't  oppose  or 
support  inclusion  of  MCP  for  Class  U. 

Milk  used  to  produce  sweetened 
condensed  milk,  or  any  other  Class  n 
product,  should  not  be  exempted  from 
multiple  component  pricing.  The  MCP 
plan  recommended  for  adoption  will 
cover  all  Class  II  and  Class  III  products. 

Testimony  at  the  hearing  indicated 
that  there  are  essentially  two  groups  of 
Class  n  products  that  differ  with  respect 
to  the  impact  of  multiple  component 
pricing  on  the  handlers  that  make  these 
products.  The  first  group  of  Class  II 
products  are  those  in  which  there 
generally  seemed  to  be  agreement  in  the 
hearing  record  that  yields  are  greatly 
affected  by  the  level  of  protein  in  the 
milk.  These  products  include  the 
various  cottage  cheeses  and  other 
similar  soft,  high-moisture  cheeses.  The 
handlers  that  make  these  products 
benefit  directly  from  higher  levels  of 
protein  in  milk  and  should  be 
accountable  to  the  pool  for  this  added 
benefit. 

The  second  group  of  Class  U  products 
are  those  where  there  was  some 
disagreement  in  the  record  about  the . 
effect  of  protein  on  the  yield.  These 
products  include  ice  cream  and  frozen 
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desserts  and  mixes,  fluid  creams,  sour 
creams,  yogurt,  sweetened  condensed 
milk  and  others.  Considerable  debate 
took  place  on  whether  it  was 
appropriate  to  include  these  products  in 
a  multiple  component  pricing  system. 
Occurrences  of  average  protein  level 
and  other  nonfat  solids  level  of  milk 
moving  in  opposite  directions  appear  to 
be  exceptions  rather  than  the  rule. 
Evidence  presented  in  "Analysis  of 
Component  Levels  and  Somatic  Cell 
Counts  in  Individual  Herd  Milk  at  the 
Farm  Level,  1992,  Upper  Midwest 
Marketing  Area"  indicates  that  about 
60%  of  the  variation  in  solids-not-fat  is 
caused  by  variation  in  protein,  and  that 
higher  protein  levels  are  positively 
correlated  with  higher  solids-not-fat 
levels.  Data  presented  in  this  and  other 
documents  show  that  the  level  of  other 
solids  in  milk  tends  to  be  relatively 
constant  with,  generally,  small  month- 
to-month  variation.  Thus,  when  a 
handler  purchases  milk  with  higher 
than  average  protein  levels,  he  will  also, 
generally,  be  piuY±asing  milk  with 
higher  than  average  levels  of  solids-not- 
fat. 

In  addition,  the  sum  of  the  value  of 
the  protein  and  other  solids  under  this 
recommended  pricing  plan  equals  the 
value  of  the  total  nonfat  solids.  The 
value  of  total  nonfat  solids,  therefore,  is 
a  weighted  average  of  the  quantity  and 
price  of  the  protein  and  the  quantity  and 
price  of  the  other  nonfat  solids 
contained  in  the  milk.  Analysis  based 
on  the  average  tests  of  the  five  markets 
shows  that  under  the  recommended 
pricing  plan,  the  value  of  total  nonfat 
solids  would  range  from  approximately 
$.002  per  pound  below  the  current 
value  to  approximately  $.008  per  pound 
above  the  current  value. 

This  estimated  price  difference  is 
certainly  not  the  significant  increase 
that  is  claimed  in  the  briefs.  In  hearing 
testimony,  the  Galloway  witness  stated 
that  an  analysis  of  the  effect  of  the 
CMPC  proposal  on  the  Galloway 
Company  showred  a  nine-cent  increase 
per  hundredweight  in  the  cost  of 
Galloway's  milk  only  when  the  CMPC 
somatic  cell  adjustment  was  included. 
Without  the  somatic  cell  adjustment,  the 
analysis  showed  that  the  cost  of  milk  to 
Galloway  would  be  reduced  under  the 
CMPC  multiple  component  pricing 
plan. 

As  explained  above,  protein  is  not  the 
only  component  in  skim  milk.  Skim 
milk  consists  of  protein  and  other  solids 
which  are  combined  in  this  pricing  plan 
to  determine  the  value- of  skim  milk.  As 
was  described  earlier,  the  total  value  of 
the  nonfat  solids  under  MCP  ranges 
bom  approximately  $.002  per  pound 
below  to  $.008  per  poimd  above  the 


ciurent  value  of  nonfat  solids  in  the 
skim  portion  of  milk. 

Contrary  to  claims  in  the  A-E 
exception,  the  Class  II  price  does  not 
change  under  the  MCP  pricing  plan.  The 
value  of  milk  used  in  Class  II  may 
change,  depending  on  the  level  of  solids 
contained  in  the  milk.  However,  the 
MCP  value  could  be  lower  or  higher 
than  the  current  skim  value,  not  just 
higher  as  assumed  by  A-E. 

It  is  appropriate  to  include  all  Class 
n  products  in  the  multiple  component 
pricing  system  being  proposed  here.  All 
Class  n  products  derive  benefit  from 
butterfat,  protein  and/or  other  solids  in 
the  milk.  The  benefit  may  be  in 
enhanced  yield,  such  as  protein  for 
cottage  cheese,  or  a  combination  of 
protein  and  other  solids  (i.e.  the  solids- 
not-fat  in  the  milk)  in  many  of  the  other 
Class  n  products.  Or,  the  benefit  may  be 
in  some  other  area.  For  example,  the 
NAJ  dairy  chemist  witness  testified 
about  the  importance  of  protein  in  the 
functionality  of  many  of  these  products, 
such  as  in  ice  cream,  whipping  cream, 
and  yogiul.  Some  testimony  even  went 
so  far  as  to  discuss  the  importance  of 
protein  in  fluid  milk,  in  terms  of  the 
nutrient  content  and  the  mineral 
carrying  content  of  the  milk.  However, 
since  there  was  no  substantial  support 
for  including  Class  I  milk  in  the 
multiple  component  pricing  system 
being  proposed  here,  only  Class  II  and 
Class  UI  products  will  be  priced  on 
multiple  components. 

2.  Orders  to  be  included.  A  proposal 
to  incorporate  the  multiple  component 
pricing  plan  adopted  in  this  proceeding 
in  the  Nebraska-Western  Iowa  and 
Eastern  South  Dakota  Federal  milk 
orders  as  well  as  in  the  Chicago 
Regional,  Iowa,  and  Upper  Midwest 
orders  should  be  adopted. 

The  witness  for  Land  O'Lakes  (LOL), 
proponent  of  the  proposal,  listed  a 
number  of  reasons  for  including  the 
multiple  component  pricing  plan  in  the 
Nebraska-Western  Iowa  and  Eastern 
South  Dakota  orders  as  well  as  in  the 
orders  proposed  by  NAJ.  The  witness 
explained  that  all  five  orders  are  similar 
in  that  their  predominant  use  of  milk  is 
for  manufacturing  Class  III  products.  He 
testified  that  the  primary  organizations 
that  supply  the  Nebraska-Western  Iowa 
and  Eastern  South  Dakota  markets  also 
are  major  participants  in  one  or  more  of 
the  Chicago  Regional,  Iowa,  and  Upper 
Midwest  order  marketing  areas.  The 
witness  stated  that  inclusion  of  the 
Nebraska- Western  Iowa  and  Eastern 
South  Dakota  orders  in  the  multiple 
component  pricing  plan  would  allow 
those  organizations  that  have  producers 
and  market  milk  in  multiple  orders  to 
standardize  their  payrolls  and  billings, 


thus  maintaining  uniformity  and 
reducing  confusion  among  producers 
and  handlers. 

The  decision  to  include  additional 
orders  in  this  decision  should  not  be 
made  entirely  on  the  basis  of 
convenience  to  the  parties  marketing 
milk  on  the  various  orders.  The  decision 
is  based  on  whether  inclusion  of  the  two 
orders  would  tend  to  effectuate  the 
poUcy  of  the  Agricultural  Marketing 
Agreement  Act.  Certainly,  including  the 
Nebraska-Western  Iowa  and  Eastern 
South  Dakota  orders  in  this  decision 
will  contribute  to  orderly  marketing. 

The  data  supplied  by  the  market 
administrators'  offices  describing  the 
milksheds  of  the  various  orders  shows 
a  considerable  overlap  of  milksheds.  For 
example,  many  South  Dakota  counties^ 
have  milk  pooled  on  three  of  the  five'' 
orders  during  the  same  month.  In  the 
absence  of  uniform  pricing  provisions 
between  the  five  orders,  disorderly 
marketing  could  occur,  particularly 
when  orders  have  overlapping 
milksheds,  if  one  order  were  pricing 
milk  on  a  skim  and  butterfat  basis  while 
another  order  was  pricing  milk  on  the 
basis  of  its  components.  If  a  producer's 
milk  tests  high  for  nonfat  components 
but  is  pooled  under  an  order  that  prices 
milk  on  a  skim-butterfat  basis,  the 
producer  would  attempt  to  maximize 
returns  by  changing  the  market  under 
which  his  milk  is  pooled  to  benefit  from 
his  high  component  levels.  The  opposite 
situation  would  occur  if  the  milk  of  a 
producer  testing  below  average  for 
nonfat  components  is  pooled  under  an 
order  with  MCP  provisions.  Such  a 
producer  would  maximize  returns  by 
changing  the  order  under  which  his 
milk  is  pooled  to  one  with  skim- 
butterfat  pricing.  This  shuffling  of 
producers  in  the  same  geographic  area 
because  of  nonuniform  pricing 
provisions  would  not  constitute  orderly 
marketing. 

Since  tne  inclusion  of  the  Nebraska- 
Western  Iowa  and  Eastern  South  Dakota 
orders  in  the  multiple  component 
pricing  decision  would  tend  to  reduce 
disorderly  marketing  in  the  region, 
benefit  handlers  by  allowing  a 
standardized  payroll,  and  there  was  no 
opposition  to  their  inclusion,  multiple 
component  pricing  should  be  adopted 
for  these  two  orders  as  well  as  the  other 
three. 

In  response  to  the  recommended 
decision,  NCI  and  TAPP  filed  comments 
advocating  a  uniform  national  MCP 
plan.  NCI  stated  that  a  uniform  MCP 
plan  should  be  considered  for  all 
markets  with  a  significant  quantity  of 
manufacturing  milk  and  production  of  a 
significant  quantity  of  cheese.  TAPP's 
comments  argued  that  emphasizing  the 
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value  of  protein  in  cheese  is 
inappropriate  if  a  national  uniform 
multiple  component  pricing  plan  is 
contemplated. 

The  multiple  component  pricing 
plans  considered  thus  far  for  inclusion 
in  Federal  milk  orders  have  been 
developed  and  proposed  by  the  industry 
participants  in  the  affected  marketing 
areas.  The  plans  have  tended  to  be 
modified  from  one  proceeding  to  the 
next,  with  ideas  about  the  most 
appropriate  provisions  evolving  as  time 
goes  on,  and  to  reflect  individual 
marketing  conditions.  The  evidence  in 
the  record  of  this  proceeding  supports 
the  pricing  plan  adopted  in  this 
decision  for  these  5  markets. 
Implementation  of  a  multiple 
component  pricing  plan  for  these  5 
markets  should  not  be  delayed  because 
of  the  desire  of  some  market 
participants  for  a  national  plan. 

3.  Components  and  component 
prices.  Unlike  the  multiple  conoponent 
pricing  plans  adopted  previously  in 
other  Federal  milk  marketing  orders; 
this  decision  recommends  the  adoption 
of  a  pricing  planfoRmilk  based  oa  three 
components Tathfir  than  two.  Under  the 
five  orders  involved  in  this  decision, 
milk  should  be  priced  on  the  basis  of  its 
protein,  other  nonfat  solids,  and 
butterfat  components. 

The  protein  price  contained  in  this 
decision  is  based  on  the  value  of  protein 
in  the  manufacture  of  cheese,  as 
determined  by  cheese  market  prices, 
and  is  not  a  residual  of  the  Minnesota- 
Wisconsin  4M-W)  price  minus Jjutterfat 
value  as  is  the  case  in  other  MCP. plans. 
The  butterfat  price  would  be  based  on 
the  butter  market,  as  it  is  in  other- 
multiple  component  pricing  systems. 
"Other  nonfat  solids"  will  be  priced  as 
a  residual  of  the  M-W  price  minus 
protein  value  and  butterfat  value.  The 
butterfat,  protein,  and  other  nonfat 
solids  prices  shall  be  expressed  in 
dollars  per  poimd  carried  to  the  fourth 
decimal  place.  In  addition,  payments  to 
each  producer  should  reflect  the  value 
of  participation  in  the  marketwide  pools 
on  a  hundredweight  basis. 

As  in  other  orders  for  which  multiple 
component  pricing  has  been  adopted, 
this  decision  maintains  the  relationship 
of  the  value  of  producer  milk  to  the  M- 
W  price.  If  the  sum  of  the  butterfat  value 
and  the  protein  value  is  greater  than  the 
M-W  price,  a  situation  which  would 
result  in  a  negative  other  nonfat  solids 
price,  the  protein  price  will  be  adjusted 
such  that  file  other  nonfat  solids  price 
will  be  zero. 

In  testimony  and  brief  a  witness  for 
the  Trade  Association  of  Proprietary 
Plants  (TAPP)  and  Farmers  Union  Milk 
Marketing  Cooperative  (FUMMC) 


presented  a  plan  that  would  pay 
producers  for  protein  above  a  neutral 
zone  of  3.00%  to  3.29%,  and  provide 
deductions  for  protein  levels  below  the 
neutral  zone.  The  level  of  adjustment 
would  be  tied  to  the  price  of  barrel 
Cheddar  cheese  on  the  National  Cheese 
Exchange,  and  would  be  used  to  adjust 
pay  prices  to  producers  in  a  maimer 
similar  to  the  current  butterfat 
differential. 

The  witness  said  that  milk 
traditionally  has  been  purchased  on  a 
per  hundredweight  basis,  with 
differential  adjustments  for  levels  of 
components.  According  to  the  witness, 
not  only  are  producers  usually  paid  on 
a  per  hundredweight  basis,  but  milk  is 
measured  on  a  per  hundredweight  basis 
for  purposes  of  plant  accounting, 
pa)rments  between  plants  and  to 
haulers,  and  by  breed  associations  and 
DHIA  with  adjustments  for  percentages 
of  components  where  necessary.  The 
witness  also  claimed  that  using 
differential  pricing  would  be  revenue 
neutral. 

Commentsi'filed  by -TAPP  iftresponse 
to  the  recommended  decision  argued 
that  the  recmnmended  pricing 
provisions  would  result  in  excessive 
price  deviations  between  current  and 
projected  producer  returns,  and  that  a 
wide  neutral -zone  of  no  adjustments  for 
protein  content  should  be  included/ 
TAPP's  comments,  and  those  of  the 
North  Dakota  Milk  Producers. 
Association^  reiterated  the  arguments  for. 
continuing  to  price  milk  on  a 
hundredweight  basis,  with  differMitials. 
for  adjusting  its^value  for  protein  and 
butterfat  cbntenl.  TAPEfurther 
predicted  that  pricing  components  on-e  > 
per-potmd  basis  would  lead.to^ 
discontinued  use  of  the  M-W  price,  as 
handlers  of  Grade  B  milk  also^would 
shift  their  payments  to  producers  to  a 
component  basis. 

The  TAPP/FU^/IMC  testimony  and 
comments  are  correct  that  switching 
payments  to  producers  from  a  per 
hundredwei^t  system  to  one  of  pounds 
of  components,  as  adopted  in  this 
decision,  is  not  a  minor  change.  Some 
expense  wilLbe  incurred  by  handlers 
and  producers  in  adapting  to  the  new 
system.  However,  the  benefits  to  the 
industry  in  the  affected  areas  of 
adopting  a  imiform  multiple  component 
pricing  system  outweigh  the  one-time 
costs  of  its  adoption.  The  implication 
that  everyone  connected  with  the  dairy 
industry  must  adopt  this  system  is  not 
correct.  Pounds  of  milk  must  still  be 
accoimted  for  under  the  multiple 
component  pricing  system.  For 
example,  nothing  in  this  decision  would 
prevent  a  handler  from  continuing  to 
pay  haulers  on  a  hundredweight  basis. 


No  testimony  at  the  hearing  from 
witnesses  that  have  producers  pooled 
under  Federal  orders  that  have  already 
adopted  multiple  component  pricing 
indicated  that  moving  to  a  pricing 
system  that  prices  milk  components  by 
the  pound  was  an  onerous  burden.  The 
transcript  does  reveal  disagreement  with 
the  level  of  the  protein  price  under 
some  Federal  orders  with  multiple 
component  pricing,  but  little 
dissatisfaction  with  the  system  itself,  • 
nor  complaints  about  the  difficulty  of 
switching  to  a  component  pricing 
system. 

As  to  the  argument  that  pricing 
protein  and  butterfat  on  the  basis  of 
price  differentials  would  be  revenue 
neutral,  the  multiple  component  pricing 
system  recommended  for  adoption  is 
designed  neither  to  enhance  nor  reduce 
total  producer  returns.  The  only  changes 
in  the  total  pool  value  that  may  occur 
because  of  the  recommended  changes- 
would  result  from  differences  in  the  - 
protein  and  other  nonfat  solids  content 
between  milk  pooled  undw  the  orders    • 
included  in  this  proceeding  and  the 
milk  included  in  the  Minnesota- 
Wisconsin  survey.  In  addition,  some  - 
redistribatpon  of  the  dollars  involved  in 
each  pool  can  be -expected  between 
producers,  and  between  handlers. 

The  proposal  by  TAPP  and  FUMMC, 
and  the  exceptions  filed  by  TAPP  and 
the  North  Dakota'Milk  Producers 
Associationi  ta  leave  butterfat  on  a- 
differential  pricing  basis  and  to  price 
protein  on  a  differential  basis  with  a 
neutral  range  are  not  included  in  this 
decision.'To  continue  to  pay. producers 
for  butterfat  and  to  add  payment  for 
-  protein  on  the  "traditional"  differential 
system  would-coniuse  and  frustrate 
produeers-in  the  understanding  of  their 
milk  chedi^.  Continued  uae  of   .. 
differentials  would  perpetuate  the 
volume-based  pricing  system  with  a 
high  value  on  water,  and  would  fail  to     - 
give  producers  a  true  price  signaLof 
what  the  marketplace  wants. 

If,  as  predicted  by  TAPP's  comments*  ■ 
pricing  components  on  a  per-pound 
basis  leads  to  discontinued  use  of  the 
M-W  price,  such  a  shift  ought  to  be 
gradual  enough  to  allow  time  for  a  new 
pricing  structure  to  be  developed  for 
milk  used  in  manufactured  products.  As 
noted  in  the  recent  M-W  replacement 
decision,  the  recently-amended  • 
procedure  for  determining  the  Mr-W 
price  is  not  considered  to  be  a  long-term 
solution. 

The  use  of  differentials  in  pricing 
milk  components  is  not  vddely 
understood.  There  is  no  valid  reason  to 
continue  an  outmoded  and  confusing 
pricing  system  in  valuing  milk 
components.  Pricing  components  on  a 
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per-pound  basis  will  allow  producers  to 
see  clearly  what  components  have  the 
most  value,  a  result  which  plainly  fits 
the  goal  of  encouraging  producers  to 
produce  those  components  which  have 
the  highest  value  in  the  marketplace. 
Per-pound  pricing  also  makes  clear  to 
producers  that  it  is  the  poimds  of 
components  that  result  in  payment, 
rather  than  the  percentages  of  those 
components  in  milk.  Producers  would 
be  better  able  to  look  at  the  cost  of 
producing  pounds  of  components,  and 
compare  those  costs  with  possible 
returns.  Application  of  a  neutral  zone 
would  discourage  producers  irom 
increasing  protein  production 
marginally  unless  such  an  increase 
would  raise  the  protein  level  above  the 
neutral  range. 

North  DaKota  Milk  Producers 
Association  objected  that  the  reliability 
of  testing  and  questions  about  the 
variance  of  components  on  a  day-to-day 
basis  would  make  the  recommended 
pricing  plan  inaccurate.  There  is 
nothing  in  the  record  of  this  proceeding 
that  provides  a  basis  for  concern  about 
the  ability  of  the  market  administrators 
and  handlers  in  these  marketing  areas  to 
test  milk  for  the  components  that  will  be 
priced  under  this  decision.  In  fact,  the 
record  indicates  that  producers 
currently  are  being  paid  on  the  basis  of 
the  component  content  of  their  milk. 

a.  Protein.  The  protein  price  for  milk 
pooled  under  the  five  north  central 
Federal  milk  orders  should  be 
calculated  by  multiplying  the  monthly 
average  of  40-poimd  block  cheese  prices 
on  the  Green  Bay  Cheese  Exchange  by 
1.32,  without  including  a  value  for 
whey  protein. 

No  opposition  was  expressed  at  the 
hearing  to  pricing  protein  on  the  basis 
of  its  value  in  the  manufacture  of 
cheese.  The  differences  between 
participants  came  in  determining  the 
appropriate  level  of  the  protein  price. 

A  proposal  submitted  and  supported 
by  National  All-Jersey,  Inc.  (NAJ),  and 
supported  by  a  number  of  cooperative 
associations  and  other  dairy 
organizations,  would  calculate  the 
protein  price  in  two  parts:  (1)  Multiply 
the  National  Cheese  Exchange  monthly 
average  40-pound  block  cheese  price  by 
1.32.  and  (2)  add  the  monthly  average 
whey  protein  concentrate  price 
multiplied  by  .735.  The  siun  of  these 
two  values  would  equal  the  protein 
price. 

The  NAJ  proponent  witness  explained 
that  one  of  the  objectives  of  the  NAJ 
proposal  was  to  establish  a  protein  price 
that  was  high  enough  to  give  producers 
an  incentive  to  produce  protein.  He 
added  that  a  second  objective  was  to 
determine  the  protein  price  bom  market 


forces  rather  than  as  a  residual  value,  as 
is  used  in  other  Federal  orders.  The 
witness  explained  that  the  1.32  factor 
used  in  the  NAJ  proposal  comes  from 
the  modified  Van  Slyke  cheese  yield 
formula  that  is  commonly  used  by  the 
industry.  The  1.32  factor  represents  the 
poimds  of  38-percent  moisture  Cheddar 
cheese  obtained  from  one  pound  of 
protein  with  75  percent  of  the  protein 
going  into  the  cheese. 

The  witness  gave  four  reasons  for 
using  the  National  Cheese  Exchange  40- 
pound  Cheddar  block  price  (block 
price):  (1)  The  majority  of  the  cheese  in 
the  five  Federal  orders  is  priced  using 
the  block  price  as  the  base  price,  (2)  the 
block  price  is  used  in  determining  the 
somatic  cell  adjustment  in  the  Eastern 
Ohio-Western  Pennsylvania,  Indiana, 
and  Ohio  Valley  orders,  as  well  as  being 
used  in  the  determination  of  the  Class 
4b  price  in  California,  (3)  since  there  is 
over  twice  as  much  American  cheese 
manufactured  in  blocks  as  is  made  in 
barrels,  and  the  Wisconsin  assembly 
point  barrel  cheese  price  is  within  one 
cent  of  the  block  price,  the  block  price 
represents  a  minimum  cheese  price,  and 
(4)  the  protein  price  determined 
pursuant  to  this  proposal  gives  a  greater 
incentive  to  producers  to  produce 
protein  and  is  more  equitable  to 
handlers  and  producers  than  the  (lower) 
protein  price  contained  in  the  other 
proposals. 

Tne  NAJ  witness  continued  by 
explaining  that  the  proposal  included 
the  value  of  whey  protein  in  the  protein 
price  so  that  all  of  the  protein  in  the 
milk  would  be  accounted  for.  As 
explained  by  the  proponent  witness,  the 
.735  factor  was  determined  by  dividing 
25  percent,  which  is  the  protein  left  in 
whey  after  making  cheese,  by  34 
percent,  which  is  the  percent  of  protein 
in  whey  protein  concentrate.  The 
resulting  value,  .735,  is  multiplied  by 
the  monthly  average  34%  whey  protein 
concentrate  price  to  yield  the  whey 
contribution  to  the  protein  price.  The 
witness  stated  that  the  whey  protein 
concentrate  price  was  selected  becaiise 
it  is  a  better  indicator  of  the  value  of  the 
protein  contained  in  whey  than  is  dry 
whey  or  animal  feed  whey. 

An  economist  supporting  the  NAJ 
proposal  testified  that  even  though  the 
butterfat  price  is  determined  at  its 
marginal  value,  that  is,  the  value  of 
butterfat  in  butter,  the  protein  price 
should  be  determined  by  the  value  of 
protein  in  the  most  common  use  of 
protein  in  the  five  markets  included  in 
this  proceeding.  The  witness  pointed 
out  that  the  most  common  use  of  protein 
is  in  the  manufacture  of  cheese,  wdth 
85.9  percent  of  the  milk  marketed  in 
1992  in  Wisconsin  being  used  in  the 


manufacture  of  cheese.  The  witness 
testified  that  the  appropriate  cheese 
price  to  be  used  in  computing  the 
protein  price  was  the  block  price 
because  it  is  a  "conservative  estimate  of 
the  price  actually  received  for  block 
cheddar  cheese."  The  witness  went  on 
to  explain  that  the  reported  block  price 
is  closer  to  what  manufacturing  plants 
receive  for  barrel  cheese  than  is  the 
reported  barrel  price  because  when  the 
customary  premiums  are  added  to  the 
reported  barrel  cheese  price  the  result  is 
approximately  eaual  to  the  block  price. 

The  academic  NAJ  witness  reiterated 
the  NAJ  position  that  the  value  of  whey 
protein  should  be  included  in  the 
protein  price  because  the  total  value  of 
the  protein  in  producer  milk  would  thus 
be  reflected  in  the  protein  price,  giving 
producers  an  incentive  to  produce  more 
protein. 

A  witness  for  Central  Milk  Producers 
Cooperative  (CMPC)  explained  that  the 
CMPC  proposal  would  use  the  monthly 
average  Green  Bay  Cheese  Exchange 
barrel  price  (barrel  price)  instead  of  the 
block  price,  and  would  not  include  the 
value  of  whey  protein.  The  witness  for 
CMPC  testified  that  the  barrel  price 
better  represents  the  value  of  cheese 
than  the  block  price  because  there  is  a 
greater  volume  of  trading  in  barrel 
cheese  than  in  block  cheese.  The 
resulting  protein  price  would  be  lower 
than  the  protein  price  computed  under 
the  NAJ  proposal.  A  witness  for  CMPC 
explained  that  their  proposed  protein 
price  was  based  on  the  understanding 
that  Federal  order  prices  are  minimum 
prices,  and  that  the  CMPC  proposal, 
using  the  barrel  cheese  price  and  not 
including  a  value  for  whey  proteij 
would  result  in  a  minimum  pric 
protein. 

The  CMPC  protein  price  propo^ 
supported  at  the  hearing  by  other  J 
hearing  participants,  including  1 
Farmers  Organization  (NFO),  Kr^ft,  Inc., 
Galloway  Co.,  Wisconsin  Cheese  Makers 
Association  (WCMA),  National  Cheese 
Institute  (NCI),  Farmers  Union  Milk 
Marketing  Cooperative  (FUMMC),  and 
the  Trade  Association  of  Proprietary 
Plants  (TAPP).  A  witness  for  NCI 
explained  that  if  the  protein  price  is  set 
at  too  high  a  level,  cheese  manufacturers 
would  experience  a  declining^gross 
margin  as  the  price  for  protein  increases 
above  the  return  the  plant  can  obtain 
from  additional  protein.  He  explained 
that  this  would  be  the  case  with  the 
protein  price  as  proposed  by  NAJ,  but 
not  with  the  NCI  and  CMPC  proposed 
protein  price. 

Other  witnesses  supporting  a  lower 
protein  price  than  that  proposed  by  NAJ 
explained  that  protein  should  not  be 
priced  at  a  high  level  bedause  the  higher 
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price  may  disadvantage  handlers  who 
do  not  manufacture  cheese.  They 
testlBed  that  the  higher  protein  price 
would  not  be  recoverable  in  certain 
products  such  as  nonfat  dry  milk, 
condensed  milk,  or  certain  Class  II 
products,  and  that  even  though  the 
lower  protein  price  still  may  not  be 
recoverable,  it  offers  the  best  alternative. 

The  Galloway  witness  stated  that  if  a 
multiple  component  pricing  plan  that 
derives  a  protein  price  from  a  cheese 
market  value  were  adopted,  the  protein 
price  should  represent  a  minimum 
value,  should  be  based  on  the  barrel 
cheese  market,  and  should  not  include 
a  value  for  whey  protein  concentrate.  He 
argued  that  such  a  price  would  have  the 
impact  of  minimizing  the  difference 
between  the  protein  and  other  solids 
prices. 

The  TAPF/FUMMC  witness  testified 
that  protein  should  be  priced  at  a  level 
somewhat  below  its  full  value  in 
Cheddar  cheese  and  whey  for  several 
reasons.  He  said  that  too  high  a  protein 
price  could  invite  the  use  of  non-dairy 
protein,  whey  solids,  and  casein,  and 
thereby  cause  an  increase  in  the 
production  of  imitation  cheese.  He  also 
said  that  since  some  Class  II  and  IH 
products  do  not  recoup  as  much  value 
£rom  high  protein  milk  as  cheese  and 
cottage  cheese,  the  protein  price  should 
be  set  at  a  level  less  than  its  full  value 
for  cheese.  The  witness  expressed 
concern  that  too  high  a  protein  price 
could  result  in  a  zero  value  for  the 
residual  component,  or  other  solids. 
According  to  the  wiuiess,  a  zero  value 
for  the  residual  would  fail  to  reflect  a 
realistic  value,  and  would  not  cover  a 
make  allowance. 

In  the  post-hearing  brief  filed  by  NAJ, 
the  position  of  using  a  "justifiably  high" 
protein  price  to  send  a  signal  to 
producers  that  protein  is  the  most 
valuable  component  in  milk  was 
reiterated.  In  post  hearing  briefs  filed  by 
CMPC,  NFO.  Kraft.  NCI.  TAP?  and 
FUMMC,  Anderson-Erickson  (A-E),  and 
AMPI  North  CentratRegion,  the 
computation  of  the  protein  price  as 
proposed  by  CMPC  was  supported.  The 
reasons  given  in  testimony  for  using  a 
lower  protein  price  than  that  proposed 
by  NAJ  were  reiterated  in  briefs.  In 
addition,  A-E,  Krafl  and  AMPI  North 
Central  Region  argued  that  the 
difference  between  the  barrel  cheese 
price  and  the  block  cheese  price  is  due 
to  the  cost  of  packaging  and  other 
nonmilk  factors,  and  therefore  the  barrel 
cheese  price  should  be  used  for 
determining  the  protein  price. 

In  pure  economic  terms  the  price  of 
a  product  represents  the  supply  and 
demand  for  that  product  as  affected  by 
place,  form,  and  time.  The  problem  with 


determining  a  price  for  protein 
contained  in  milk  is  that  the  protein  is 
not  marketed  as  a  separate  unique 
product,  but  is  marketed  as  an  integral 
part  of  both  fluid  and  manufactured 
dairy  products.  Therefore,  in 
determining  an  appropriate  protein 
price,  the  value  of  protein  in  dairy 
products  is  determined  by  using  the 
value  of  a  product  whose  yield  is  a 
function  of  the  protein  content  of  the 
milk.  At  this  point  in  time  no  attempt 
is  made  to  reflect  the  protein  content  of 
milk  in  the  value  of  milk  used  for  fluid 
use.  For  this  reason,  the  component 
pricing  plan  recommended  in  this 
decision  does  not  apply  to  milk  used  for 
Class  I  purposes. 

The  level  of  protein  in  milk  does  have 
a  measurable  affect  on  the  value  of  milk 
used  for  manufacturing.  This  value 
varies  among  the  diverse  manufactured 
products  because  of  differences  in  the 
market  values  of  manufactured  dairy 
products  and  in  the  contribution  made 
by  protein  to  various  finished  products. 
For  instance,  testimony  at  the  hearing 
showed  that  for  a  one-pound  change  in 
protein  in  the  manufacture  of  cheddar 
cheese  there  is  a  1.32  pound  change  in 
the  quantity  of  cheese  produced, 
whereas  in  the  production  of  milk 
powder  a  one-poimd  change  in  the  level 
of  protein  would  change  the  amount  of 
powder  produced  by  approximately  one 
pound.  Since  the  vast  majority  of  milk 
in  the  five  orders  included  in  this 
hearing  is  used  to  manufacture  cheese, 
the  protein  price  will  be  based  on  the 
contribution  made  by  protein  in  the 
manufacture  of  cheese. 

The  1.32  factor  used  in  both  methods 
proposed  for  the  computation  of  the 
protein  price  for  these  five  orders  is 
derived  fi-om  a  modified  Van  Slyke 
cheese  yield  formula,  where  the  casein 
is  assumed  to  be  75  percent  of  the 
protein  and  the  moisture  content  of  the 
cheese  is  38  percent.  Assuming  the 
butterfat  is  constant,  a  change  of  protein 
by  one  poimd  in  this  formula  will 
change  cheese  yield  by  1.32  pounds. 
Therefore,  the  1.32  factor  is  appropriate 
for  determining  the  order  protein  price. 

In  determining  the  level  of  the  protein 
price,  the  question  of  whether  to  use  the 
average  block  price  versus  the  average 
barrel  price  is  a  lesser  issue  than  the 
question  of  whether  or  not  whey  protein 
should  be  included  in  the  computation 
of  the  protein  price,  as  proposed  by 
NAJ.  The  average  difference  between  the 
Green  Bay  Cheese  Exchange  average 
block  price  and  average  barrel  price 
during  1992  and  1993  was  $.0388  per 
poimd.  Multiplying  this  difference  by 
the  1.32  factor  results  in  an  average 
difference  of  $.05  per  pound  of  protein 
between  the  protein  prices  derived  from 


the  barrel  and  the  block  cheese  prices. 
Over  the  same  2  years  the  inclusion  of 
whey  protein  in  the  computation  of  the 
protein  price  would  have  increased  the 
protein  price  by  an  average  of  $.4265. 

The  principal  issues  that  must  be 
addressed  in  determining  the 
computation  of  the  protein  price  are  the 
factors  that  must  be  included  to  arrive 
at  a  price  that  most  accurately  reflects 
the  value  of  protein  in  milk.  In  addition, 
the  effect  of  the  level  of  the  protein 
price  on  the  other  nonfat  solids  price 
must  be  considered.  Since  the  other 
nonfat  solids  price  is  computed  as  a 
residual  of  the  Minnesota- Wisconsin 
price,  the  other  nonfat  solids  price  is 
inversely  related  to  the  protein  price.  In 
determining  an  appropriate  protein 
price  and  other  nonfat  solids  price,  the 
effects  of  both  prices  on  payments  to 
producers  and  margins  to  handlers 
buying  milk  must  be  determined. 

inclusion  of  a  protein  price  and  an 
other  solids  price  in  determining 
payments  to  producers  gives  producers 
an  incentive  to  increase  their 
production  of  nonfat  solids,  especially 
protein.  There  was  no  evidence  in  the 
hearing  record  to  indicate  the  cost  to 
producers  of  increasing  the  protein 
content  of  milk.  It  is  therefore  difficult 
to  determine  what  the  absolute  level  of 
the  protein  price,  or  its  relative  level  to 
the  butterfat  and  other  solids  prices, 
must  be  to  encourage  producers  to 
increase  the  protein  content  of  milk. 

On  average  for  the  21  months  of  data 
available  in  the  record  the  protein  price 
recommended  for  adoption  in  this 
decision,  at  $1.6851  per  pound  of 
protein,  is  twice  both  the  $.6379  per 
pound  average  other  solids  price  and 
the  $.8374  per  pound  average  butterfat 
price.  Certainly,  pricing  protein  at 
double  the  price  of  the  other 
components  in  milk  gives  producers  a 
clear  message  that  protein  is  the 
component  most  desired  in  the 
marketplace  without  over-valuing  that 
component.  The  significant  difference 
in  prices  between  protein  and  the  other 
nonfat  solids  and  butterfat  components 
should  give  producers  an  incentive  to 
increase  protein  output. 

Testimony  by  several  proponents  of 
component  pricing  explained  that 
component  pricing  would  be  more 
equitable  to  handlers  than  the  current 
skim-butterfat  pricing  system.  The 
proponents  explained  that  the  increased 
equity  would  be  due  to  handlers  paying 
for  milk  based  more  closely  on  its 
economic  value  to  them.  This  increased 
equity  is  reflected  in  a  narrower  spread 
in  margins  between  handlers  making 
cheese  from  low  protein-low  solids  milk 
versus  handlers  making  cheese  from 
high  protein-high  solids  milk.  Several 


exhibits  showed  that  handlers  using 
"average"  milk  would  experience  little 
if  any  change  in  their  net  margins. 
However,  handlers  using  low-testing 
milk  would  experience  a  higher  net 
margin  than  under  the  present  pricing 
plan,  while  handlers  using  high-testing 
milk  would  experience  a  lower  net 
margin.  This  result,  the  narrowing  of 
handlers'  net  margins  when  compared 
to  the  skim-butterfat  pricing  system, 
would  occur  no  matter  which  of  the 
proposed  pricing  plans  is  used  to  price 
the  components. 

Analysis  of  data  presented  at  the 
hearing,  using  price  computations  based 
on  each  of  the  proposals  and  averaged 
over  the  21  months  of  data  included  in 
exhibits,  shows  a  range  of  net 
manufacturing  margins  for  cheese  using 
the  recommended  pricing  system  of 
$1.57  per  hundredweight  compared 
with  the  $3.34  range  in  cheese 
manufactiuing  margins  per 
hundredweight  of  milk  purchased 
attributable  to  the  current  skim-butterfat 
pricing  system.  The  three  component 
pricing  plans  discussed  at  the  hearing 
would  result  in  ranges  in  net  cheese 
manufacturing  margins  of  $1.16  per 
hundredweight  for  the  NAJ  proposal, 
$1.62  per  hundredweight  for  the  CMPC 
proposal,  and  $1.70  per  hundredweight 
for  the  NQ  proposal. 

Even  though  the  NAJ  proposal  yielded 
the  smallest  spread  in  net  margins, 
further  analysis  of  the  NAJ  results 
shows  that  the  net  margins  increase  and 
then  start  to  decline.  The  decline  in 
margins  occurs  when  there  is  not 
enough  butterfat  in  the  milk  to  fully 
utilize  the  protein  available,  thus 
reducing  the  increase  in  cheese  yield  as 
protein  content  continues  to  increase. 
Accordingly,  if  the  price  of  protein  is 
greater  than  the  increased  return  from 
cheese,  the  net  return  will  start  to 
decline. 

The  decline  in  net  returns  under  the 
NAJ  proposal  indicates  that  the  NAJ 
proposal  would  overprice  protein,  at 
least  when  there  is  not  enough  butterfat 
to  fully  utilize  the  protein.  The  result  is 
that  the  marginal  return  using  the  NAJ 
proposal  peaks  within  the  protein  and 
butterfat  range  of  average  milk  while  the 
marginal  return  using  the  protein  and 
other  solids  price  as  recommended  in 
this  decision  continues  to  increase, 
although  at  a  decreasing  rate.  A 
mandated  pricing  system  should  not  set 
prices  at  levels  that  result  in  a  declining 
marginal  return,  particularly  when  the 
decline  ocau«  at  or  near  average  market 
component  levels.  Therefore,  the  whey 
protein  factor  should  not  be  included  in 
the  computation  of  the  protein  price. 

Exceptions  to  the  recommended 
protein  price  reflected  the  positions  that 


the  respective  parties  expressed  at  the 
hearing  and  in  post-hearing  briefs.  NAJ 
and  Swiss  Valley  reiterated  their 
position  that  the  protein  price  should  be 
computed  by  multiplying  the  block 
cheese  price  by  1.32  and  adding  the 
result  of  multiplying  the  whey  protein 
concentrate  price  by  .735.  They  stated 
that  the  higher  protein  price  that  would 
result  from  this  computation  is 
appropriate  since  protein  is  the  highest- 
valued  component  in  milk.  They 
suggested  that  even  though  the 
recommended  decision  was 
theoretically  correct  in  its  analysis,  the 
analysis  was  flawed  because  of  the 
assumption  that  butterfat  could  be  a 
limiting  factor  in  the  yield-determining 
role  of  protein.  They  also  pointed  out 
that  by  using  a  higher  protein  price  the 
resulting  other  solids  price  would  be 
closer  to  the  market  value  of  lactose,  the 
main  component  in  the  other  solids. 

Although  a  manufacturer  could 
purchase  additional  sources  of  butterfat 
under  the  NAJ/Swiss  Valley  scenario, 
the  cost  would  not  be  the  same  as  the 
original  source  of  butterfat  and  would 
therefore  have  to  be  included  in  the 
analysis  of  the  manufacturer's  returns. 
Since  no  data  was  included  in  the 
hearing  record  to  undertake  this 
analysis,  the  effect  of  the  purchase  of 
additional  butterfat  on  net  margins  was 
not  computed.  However,  since  the 
decline  in  net  margins  under  the  NAJ 
proposal  begins  in  the  range  of  average 
testing  milk,  it  is  appropriate  to  adopt 
a  protein  price  that  does  not  include  the 
value  of  whey  protein. 

CMPC.  Mid-Am.  WCMA.  Dean  Foods. 
Kraft,  NFO.  Independent  Milk 
Producers  Cooperative,  and  Lakeshore 
Federated  Dairy  Cooperative  also 
opposed  the  recommended  protein  price 
computation  in  comments  filed  in 
response  to  the  recommended  decision. 
They  specifically  opposed  the  use  of  the 
block  cheese  price  for  computing  the 
protein  price.  Their  main  objection  was 
that  a  protein  price  computed  on  the 
basis  of  the  block  cheese  price  is  not  the 
lowest  possible  protein  price  that  could 
be  adopted  based  on  the  proposals 
included  in  the  notice  of  hearing.  Their 
exceptions  reiterated  thefr  position  that 
Federal  order  prices  should  be 
minimum  prices.  Their  comments  also 
suggested  diat  use  of  a  lower  protein 
price  and  a  correspondingly  higher 
other  solids  price  would  result  in 
smaller  changes  in  payments  to 
producers. 

Kraft,  A-E  and  TAPP  argued  in 
exceptions  that  since  the  only  difference 
between  the  block  and  barrel  cheese 
prices  is  packaging,  the  higher  protein 
price  resulting  from  the  use  of  the  block 


cheese  price  in  the  protein  price 
computation  is  not  warranted. 

The  monthly  average  price  for  40- 
pound  block  cheddar  cheese  on  the 
National  Cheese  Exchange  in  Green  Bay, 
Wisconsin,  is  the  appropriate  price  to 
use  for  determining  the  protein  price. 
Use  of  the  block  price  results  in 
producers  receiving  a  higher  price  for 
protein  than  if  the  barrel  price  were 
used  without  handlers  incurring  any 
significantly  higher  cost  for  milk.  In 
addition,  although  the  record  showed 
that  more  cars  of  barrel  cheese  were  sold 
on  the  Exchange  than  block  cheese,  the 
predominant  cheese  form  in  which 
American  cheese  is  manufactured  in  the 
five-market  region  is  in  40-pound  or 
640-pound  blocks. 

The  price  difference  between  block 
and  barrel  cheese  may  be  due  to 
packaging  and  other  nonmilk  factors. 
However,  the  protein  price  must  be 
established  at  a  level  that  best  meets  the 
needs  of  all  concerned.  The  block 
cheese  price  should  be  more  effective 
than  the  barrel  price  in  establishing  a 
sufficiently  high  protein  price  to 
accomplish  the  goal  of  encouraging 
producers  to  produce  protein  without 
having  a  detrimental  impact  on 
handlers,  and  does  result  in  a  narrower 
range  of  manufacturing  margins  for 
cheese. 

Over  the  period  January  1992  through 
September  1993,  a  protein  price 
computed  by  multiplying  the  block 
price  by  1.32  would  have  resulted  in  an 
average  protein  price  of  $1.6851  per 
pound.  The  CMPC  and  NCI  proposals, 
using  the  barrel  cheese  price,  would 
have  resulted  in  an  average  protein 
price  of  $1.6337  per  pound  of  protein 
over  the  same  time  period.  A 
comparison  of  the  net  margins  resulting 
from  the  recommended  protein  price 
versus  the  CMPC  and  NCI  proposals 
shows  that  the  slightly  higher  protein 
price  and  correspondingly  lower  other 
solids  price  adopted  herein  have  a 
negligible  affect  on  net  margins.  In  fact, 
the  spread  between  the  highest  and 
lowest  cheese  manufacturing  margin 
declines  slightly  while  the  margin  per 
pound  of  cheese  remains  virtually 
unchanged.  At  the  same  time,  the 
producer  is  paid  a  higher  protein  price 
and  thereby  has  a  greater  incentive  to 
increase  protein  production. 

The  question  to  be  addressed  should 
be  the  level  of  protein  price  that  will 
best  accomplish  the  goals  of  component 
pricing  rather  than  the  magnitude  of  the 
protein  price.  Analysis  of  the  data  in 
this  decision  shows  that  using  the  block 
cheese  price  results  in  a  protein  price 
that  accomplishes  three  goals:  (1) 
Components  will  be  priced  at  levels  that 
reflect  their  value  in  the  marketplace. 
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(2)  components  will  be  priced  at  levels 
that  inform  producers  about  which 
component  has  the  greatest  value  and 
that  make  it  worthwhile  to  produce  that 
component,  and  (3)  components  will  be 
priced  at  a  level  that  will  return  a 
positive  result  to  the  manufacturing 
industry.  All  three  of  these  goals  are 
constrained  by  the  requirement  that  the 
total  value  of  the  component  prices 
must  be  equal  to  the  Minnesota- 
Wisconsin  price.  Further,  a  protein 
price  slightly  higher  than  one  based  on 
the  barrel  cheese  price  will  result  in  an 
other  nonfat  solids  price  that  is  closer  to 
the  market  price  for  lactose. 

Since  the  protein  price  contained  in 
this  decision  will  be  only  5  cents  greater 
than  the  price  that  would  be  computed 
using  the  barrel  cheese  price,  rather 
than  the  43-cent  difference  proposed  by 
NAJ  (using  the  whey  protein  price),  the 
impact  on  producers  should  be  very 
similar  to  the  results  shown  in  the 
exhibits  presented  by  CMPC. 

b.  Other  nonfat  solids.  The  balance  of 
the  M-W  price,  after  the  values  of 
protein  and  butterfat  are  removed, 
should  be  priced  on  the  basis  of  "other 
nonfat  solids."  The  other  nonfat  solids 
price  per  pound  will  be  computed  by 
subtracting  from  the  M-W  price,  at  test, 
the  butterfat  price  times  the  butterfat 
test  of  the  milk  in  the  M-W  price  survey 
and  the  protein  price  times  the  protein 
test  of  the  milk  in  the  M-W  price  survey. 
Because  the  computation  of  the  other 
solids  price  is  based  on  a  residual  value, 
the  other  solids  price  could  be  negative 
without  further  adjustments.  Therefore, 
if  computation  of  the  other  solids  price 
results  in  a  negative  price,  the  protein 
price  will  be  adjusted  (downward)  to 
result  in  a  zero  value  for  the  other  solids 
price. 

As  a  residual,  a  NAJ  witness  stated, 
the  other  nonfat  solids  price  would 
represent  the  value  of  lactose  and  ash, 
which  are  the  primary  constituents  of 
the  other  nonfat  solids,  and  the 
difference  in  value  between  a 
competitively  set  price  for  milk,  the 
Minnesota- Wisconsin  price,  and  the 
value  of  that  milk  based  strictly  on 
product  prices. 

An  expert  witness  for  NAJ  testified 
that  a  higher  price  for  other  solids  than 
would  be  computed  by  using  a  protein 
price  lower  than  that  proposed  by  NAJ 
was  not  justified  because  a  higher  other 
nonfat  solids  price  would  defeat  the 
piupose  of  multiple  component  pricing: 
to  give  producers  an  economic  incentive 
to  increase  the  protein  content  of  their 
milk.  The  witness  also  explained  that 
since  the  "other  nonfat  solids"  consist 
primarily  of  lactose,  for  which  there  is 
a  limited  market  and  cheaper 


substitutes,  there  is  no  reason  to  have  a 
high  other  nonfat  solids  price. 

A  witness  for  CMPC  explained  that 
the  CMPC  proposal  would  result  in  a 
higher  price  for  other  nonfat  solids  than 
the  NAJ  proposal.  The  witness  testified 
that  reduced  emphasis  on  the  protein 
price  and  increased  emphasis  on  the 
other  solids  price  would  reduce  the 
impact  of  multiple  component  pricing 
on  handlers  and  producers.  The  witness 
observed  that  the  average  difference  in 
handlers'  cost  of  milk  between  the 
cuurent  skim-butterfat  pricing  system 
and  the  CMPC  proposal  was  less  than 
one  cent  per  hundredweight,  while  the 
NAJ  proposal  would  result  in  a 
difference  of  slightly  over  three  cents 
per  hundredweight. 

The  CMPC  witness  pointed  out  that 
the  same  relationship  was  applicable  to 
returns  to  producers.  In  fact,  the  witness 
stated,  when  comparing  the  effect  of  the 
CTurent  skim-butterfat  pricing  system  on 
handlers'  obligations  with  both  the  NAJ 
proposal  and  the  CMPC  proposal,  there 
is  a  narrower  spread  from  the  highest 
difference  to  the  lowest  difference  and 
a  smaller  standard  deviation  with  the 
CMPC  proposal  than  the  equivalent 
comparisons  with  the  NAJ  proposal. 

An  alternative  residual  price  was 
proposed  by  NCI  and  supported  by 
Kraft.  A  witness  for  NCI  testified  that 
instead  of  placing  the  residual  value  on 
the  other  nonfat  solids,  the  residual 
value  should  be  placed  on  the 
remaining  pounds  of  fluid  milk.  The 
witness  explained  that  this  residual 
fluid  price  would  be  calculated  by 
subtracting  the  value  of  3.5  pounds  of 
butterfat  and  the  value  of  the  protein 
based  on  the  protein  test  of  the  milk  in 
the  Minnesota-Wisconsin  price  survey 
from  the  Minnesota- Wisconsin  price. 
The  resulting  value  would  be  divided  by 
100  minus  3.5  minus  the  protein  test  of 
the  milk  in  the  Minnesota-Wisconsin 
price  survey. 

The  NCI  witness  testified  that  placing 
the  residual  value  on  other  nonfat  solids 
would  yield  an  "other  nonfat  solids" 
price  that  could  not  be  recovered  in  the 
marketplace.  In  addition,  he  stated, 
although  the  butterfat  price  is  based  on 
the  butter  market  and  the  protein  price 
would  be  based  on  the  return  to  cheese 
manufacture,  the  other  nonfat  solids 
price  would  have  no  relationship  to  any 
particular  established  market  or 
component.  The  witness  also  testified 
that  since  another  nonfat  solids  test 
would  not  be  needed  for  the  NCI 
proposal,  administration  of  the  pricing 
plan  would  be  easier  and  less  expensive 
than  the  other  pricing  proposals. 

NCI,  Kraft  and  A-E  excepted  to  the 
use  of  other  nonfat  solids  as  the  pricing 
factor  to  represent  the  residual  value  of 


the  M-W  price.  NCI  suggested  that  the 
same  argument  used  in  the  Southern 
Michigan  revised  recommended 
decision  (59  FR  64464)  for  the  use  of  a 
fluid  carrier  component  to  represent  the 
residual  value  of  the  M-W  price  be  used 
in  this  final  decision.  Kraft  and  A-E  also 
supported  the  use  of  a  fluid  carrier 
component.  In  its  exceptions,  Kraft 
stated  that  use  of  a  fluid  carrier  would 
moderate  pricing  extremes  between 
producers,  and  that  use  of  other  solids 
to  price  the  residual  value  of  the 
Minnesota-Wisconsin  price  overprices 
lactose  and  fails  to  recognize  the  value 
of  the  fluid  portion  of  milk. 

The  proposal  by  NCI  to  place  the 
residual  value  on  a  "fluid  carrier" 
component  has  some  merit  in  that  it 
does  not  try  to  apply  the  residual  value 
to  a  component  such  as  other  solids,  on 
which  the  market  may  not  place  a  value. 
The  major  drawback  to  the  NQ  proposal 
is  that  it  ignores  one  of  the  components 
of  milk,  other  nonfat  solids,  which  is 
composed  of  lactose  and  ash. 

Until  a  component  pricing  plan  is 
developed  that  does  not  tie  the  total 
value  of  the  components  to  the  M-W 
price,  there  will  be  a  need  to  adjust  the 
price  of  at  least  one  of  the  components 
from  a  product-based  value.  As 
explained  in  this  decision,  and  in  the 
comments  and  exceptions  filed  by 
various  parties,  the  M-W  price  consists 
not  only  of  the  base  value  of  milk,  but 
also  various  premiums,  different  pricing 
systems,  and  probably  most 
importantly,  competition  for  milk 
supplies  in  Minnesota  and  Wisconsin. 
Even  though  good  arguments  can  be 
made  for  using  a  fluid  carrier  to 
represent  this  residual  value,  the  record 
of  this  proceeding  supports  the  use  of 
other  nonfat  solids  to  represent  the 
residual  value. 

Although  the  other  nonfat  solids  do 
not  have  as  much  market  value  as  either 
butterfat  or  protein,  they  are  an 
important  component  of  milk.  If  a 
multiple  component  pricing  system  is  to 
be  effective  it  should  price  as  many  of 
the  components  in  milk  as  possible, 
preferably  based  on  the  value  of  those 
components  in  the  marketplace.  There 
is,  however,  no  readily  available 
measvue  of  the  market  value  of  the  other 
nonfat  solids.  Since  there  was  no 
testimony  or  any  justification  in  the 
record  for  departing  from  the 
Minnesota- Wisconsin  price  as  a  basic 
price  for  milk,  at  least  one  of  the 
components  in  the  payment  plan  must 
represent  the  difference  between  a 
competitively-set  pay  price  (the  M-W) 
and  the  product-derived  component 
prices.  This  residual  value  therefore 
represents  not  only  the  value  of  the 
lactose  and  ash,  but  also  equates  the 
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component  values,  some  of  which  are 
determined  by  their  market  value,  with 
a  competitively  set  producer  pay  price. 

The  prospect  of  lactose  being  aaded  to 
milk  by  producers  for  the  purpose  of 
benefitting  fit)m  the  other  solids  price 
was  discussed  by  several  hearing 
participants.  The  incentive  to  adulterate 
milk  with  added  lactose  should  be  no 
more  of  a  problem  than  the  ciurent 
incentive  to  adulterate  milk  with  water. 
Testing  to  determine  whether  lactose 
^as  been  added  should,  iii  fact,  be  easier 
than  testing  for  water  since  it  would  be 
part  of  the  testing  necessary  to 
determine  producers'  payments.  In 
addition,  added  lactose  can  be  detected 
during  normal  testing  procedures 
currently  conducted  on  milk. 

NQ's  concern  that  testing  for  total 
solids  would  increase  handlers'  costs 
and  difficulty  of  testing  was  not 
established  in  the  hearing  record.  In 
fact,  testimony  indicated  that  many 
handlers  are  already  testing  for  total 
solids.  Hearing  testimony  also  showed 
that  the  testing  for  total  solids  is  as 
accurate  or  more  accurate  than  testing 
for  butterfat  or  protein.  In  addition,  the 
infrared  machines  that  are  used  by  most 
laboratories  will  test  for  total  solids  at 
the  same  time  the  butterfat  and  protein 
tests  are  done.  Therefore,  there  should 
ba  no  significant  increase  in  testing  cost 
or  testing  difficulty  with  the 
implementation  of  the  component 
pricing  plan  incorporated  in  this 
decision. 

LOL,  in  its  comments  on  the 
reconunended  decision,  pointed  out  a 
"flaw"  in  the  formula  used  to  compute 
the  other  solids  price.  LOL  noted  that 
the  M-W  price  is  adjusted  to  a  3.5 
percent  butterfat  test,  but  that  the  skim 
component  tests  are  left  "at  test."  What 
this  means  is  that  the  protein  and  other 
solids  tests  do  not  reflect  the  quantity  of 
protein  or  solids  in  milk  of  3.5  percent 
butterfat,  but  rather  the  quantity  of 
protein  and  solids  in  the  milk  at  test. 
Therefore,  the  value  of  the  protein  that 
is  deducted  to  arrive  at  the  residual 
value  for  computing  the  other  solids 
price  may  be  incorrect,  thus  resulting  in 
an  incorrect  other  solids  price.  The 
problem  could  be  magnified  because  the 
other  solids  test  does  not  reflect  the 
correct  quantity  of  other  solids  in  the 
remaining  skim  milk.  The  efi^ect  of  this 
"flaw"  is  relatively  small;  however,  this 
decision  adjusts  the  computation  of  the 
other  solids  price  to  eliminate  the 
shortcoming  observed  by  LOL. 

c.  Butterfat.  The  value  of  butterfat  in 
the  amended  orders  will  be  the  same  as 
under  the  ciirrent  orders.  There  was  no 

Eroposal  or  testimony  to  change  the  way 
utterfat  currently  is  valued.  One  expert 
witness  testified  that  the  ciurent  system 


of  basing  the  value  of  butterfat  on  the 
value  of  butter  is  proper. 

This  decision  continues  the  historical 
relationship  of  the  values  of  butterfat 
and  butter.  The  difference  between  the 
pricing  of  butterfat  in  the  amended 
order  and  the  current  order  is  due  to  the 
way  that  value  is  expressed.  Currently 
the  value  of  butterfat  is  expressed  as  a 
differential;  that  is,  the  difference  in 
value  between  0.1  pound  of  butterfat 
and  0.1  pound  of  skim  milk.  The 
amended  order  will  express  the  value  of 
butterfat  on  the  basis  of  a  price  per 
pound.  Whichever  method  is  used,  the 
total  value  of  butterfat  in  milk  is  the 
same.  However,  by  expressing  the  value 
on  a  per-pound  basis  instead  of  a 
differential,  the  objective  of 
demonstrating  clearly  to  producers 
where  the  value  is  in  milk  is  easily 
achieved. 

As  proposed,  the  butterfat  price  per 
pound  in  the  amended  order  vnl\  be 
determined  by  multiplying  the  butterfat 
differential  by  965  and  adding  the  Class 
in  price.  The  resulting  price  per 
hundredweight  would  then  be  divided 
by  100  to  give  a  price  per  pound  of 
butterfat.  For  example,  if  the  result  of 
the  computation  is  $0.73085,  the 
announced  butterfat  price  would  be 
$0.7309  per  pound  of  butterfat. 

d.  Miscellaneous.  The  three 
component  prices:  butterfat,  protein, 
and  the  other  solids,  will  be  expressed 
on  a  per-pound  basis  with  four  places  to 
the  right  of  the  decimal.  Analysis  has 
shown  that  by  expressing  these  prices  to 
the  nearest  one-hundredth  of  a  cent,  the 
accuracy  of  the  prices  is  significantly 
enhanced  over  expressing  the  prices  to 
the  nearest  cent.  Additionally,  the 
difference  between  what  is  paid  into  the 
producer  settlement  fund  and  what  is 
drawn  from  the  producer  settlement 
fund  is  much  closer  to  zero  than  when 
prices  are  rounded  to  the  nearest  full 
cent. 

In  contrast  to  other  orders  that  have 
multiple  component  pricing  provisions, 
this  decision  incorporates  only  one 
protein  price  as  well  as  one  other  nonfat 
solids  price.  The  pooling  of  the 
components  to  include  the  Class  I  skim 
portion  is  incorporated  within  the 
computation  of  the  producer  price 
diflierenUal.  This  feature  of  the  pricing 
plan  allows  for  the  elimination  of 
separate  handler  and  producer  protein 
prices  and  separate  handler  and 
producer  other  solids  prices,  and 
resulting  confusion  over  which  price, 
handler  or  producer,  should  be  used 
when.  In  addition,  a  handler's  per- 
pound  price  for  protein  or  other  solids 
is  the  same  whedier  the  handler  is 
buying  milk  fitim  producers  or  bom 
other  handlers. 


The  producer  price  differential,  which 
represents  the  additional  value  of  Class 
I  and  Class  n  milk  in  the  pool  and  any 
positive  or  negative  effect  of  Class  III- 
A,  will  be  determined  by  computing  for 
each  handler,  and  then  accimiulating  for 
all  handlers,  the  differential  value  (from 
Class  m)  of  the  Class  I,  Class  II,  and 
Class  ni-A  product  pounds.  The 
differential  value  is  adjusted,  when 
appropriate,  for  shrinkage  and  overage, 
inventory  reclassification,  receipts  of 
other  source  milk  allocated  as  Class  I, 
receipts  from  unregulated  supply  plants, 
location  adjustments,  and,  in  tne 
Chicago  Regional  order,  transportation 
and  assembly  credits. 

For  the  purpose  of  eliminating 
differences  between  handier  and 
producer  component  values,  the  value 
of  the  Class  I  skim  milk  and  the  values 
of  the  protein  and  other  solids 
contained  in  the  skim  milk  allocated  to 
Class  II  and  Class  III  (and  somatic  cell 
adjustments)  will  be  added  to,  and  the 
values  of  the  protein  and  other  solids 
contained  in  all  producer  milk  (and 
somatic  cell  adjustments  to  producer 
milk)  subtracted  from,  the  differential 
pool.  The  accumulated  total  for  all 
handlers  is  then  adjusted  by  total 
producer  location  adjustments  and  one- 
half  the  unobligated  balance  in  the 
producer  settlement  fund.  The  resulting 
value  is  then  divided  by  the  total 
pounds  of  producer  milk  in  the  pool, 
and  an  amount  not  less  than  four  cents 
nor  more  than  five  cents  is  deducted. 
The  result  is  the  producer  price 
differential  to  be  paid  to  producers  on 
a  per  hundredweight  basis. 

It  is  possible  for  the  producer  price 
differential  to  be  negative.  A  negative 
producer  price  diflerential  can  result  for 
two  reasons.  Any  of  the  Class  I,  H,  or  III- 
A  differential  prices  may  be  negative 
and/or  the  minus  adjustments  may  be 
large  enough  to  ofiset  any  positive 
contribution  from  the  differential  price. 
A  negative  producer  price  differential 
would  be  equivalent  to  a  uniform  price 
less  than  the  Class  ni  price. 

An  issue  that  was  not  directly 
addressed  in  this  proceeding  concerned 
testing  for  protein.  The  five  orders 
included  in  this  hearing  currently  base 
protein  testing  on  the  standard  Kjeldahl 
method,  which  tests  for  nitrogen  and 
then  converts  the  nitrogen  result  to 
protein.  Since  there  is  a  certain  amount 
of  free  nitrogen  in  milk  this  test 
somewhat  overstates  the  protein  content 
of  milk.  Recent  developments  in  testing 
allow  for  testing  for  true  protein  which 
is  a  more  accurate  reflection  of  protein 
content.  In  no  way  does  this  decision 
mandate  a  s(>ecific  testing  procedure. 
However,  when  (or  if)  the  industry  does 
move  to  testing  for  true  protein,  this 
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decision  should  not  be  viewed  as  a 
hindrance  to  that  conversion.  At  the 
time  a  change  to  testing  for  true  protein 
may  occur,  a  change  in  the  1.32  factor 
may  be  necessary. 

4.  Somatic  Cell  Adjustment.  The 
producer  price  differential  paid  to  each 

Eroducer  should  be  adjusted  on  the 
asis  of  the  somatic  cell  content  of  the 
producer's  miUc.  In  a  modification  from 
the  recommended  decision,  handlers' 
value  of  milk  used  in  Class  n  and  Class 
m,  but  not  in  Class  I,  also  would  be 
adjusted  for  somatic  cell  count  (SCC). 
The  value  adjustment  per 
himdred weight  for  each  1,000  somatic 
cells  would  be  determined  by 
multiplying  .0005  times  the  monthly 
average  National  Cheese  Exchange  40- 
pound  block  cheese  price.  Each 
producer's  monthly  average  SCC,  in 
thousands,  would  be  subtracted  from 
350  and  multiplied  by  the  value 
adjustment  per  1,000  somatic  cells.  The 
diffwence  between  somatic  cell 
adjustments  to  handler  value  and  to 
producer  value  will  be  included  in  the 
computation  of  the  producer  price 
differential. 

A  wide  range  of  somatic  cell  or 
quality  plans  were  included  in  the 
notice  of  hearing  and  at  the  hearing 
itself.  In  general,  all  parties  agreed  that 
high-quality  milk  is  important  to  all 
segments  of  the  dairy  industry.  The 
major  differences  between  the  parties 
arose  over  the  questions  of  how  and 
whether  quaUty  and/or  somatic  cell 
adjustments  should  be  included  in  the 
Federal  order  program. 

A  witness  expert  in  the  field  of  milk 
testing  and  quality  testified  about  the 
influence  somatic  cells  have  on  milk 
and  the  resulting  affect  on  products 
made  from  milk.  The  witness  explained 
that  in  normal  healthy  cows  the  somatic 
cell  count  is  around  50,000.  When  an 
infection  occurs  in  the  udder  of  the  cow 
white  blood  cells  enter  to  fight  the 
bacterial  infection.  The  SCC  thus 
increases  with  the  increasing  number  of 
white  blood  cells.  In  fact,  white  blood 
cells  and  somatic  cells  are  synonymous 
in  this  context.  The  witness  continued 
by  explaining  that  white  blood  cells 
contain  enzymes  that  are  designed  to 
break  down  the  cell  walls  of  the  bacteria 
that  are  infecting  the  udder,  but  do  not 
distinguish  between  milk  protein  and 
bacteria.  As  a  result,  milk  protein  is  also 
degraded.  The  witness  also  stated  that 
the  enzyme  causes  some  deterioration  in 
milkfat.  The  witness  continued  by 
explaining  that  these  white  blood  cells 
also  cause  to  be  activated  a  proteolytic 
ei^yme  that  is  present  in  all  milk. 

Tne  expert  witness  went  on  to  explain 
that  casein,  which  is  the  functionally 
important  protein  in  milk,  is  broken 


down  into  smaller  protein  chains  that 
cannot  perform  the  same  functions  as 
the  casein.  In  fact,  the  witness 
explained,  the  destruction  of  the  casein 
affects  all  dairy  products  that  rely  on 
casein  for  structure  or  function.  These 
products  include  cheeses,  whipped 
cream,  yogmt,  ice  cream,  and 
condensed  and  dry  products  used  in  the 
manufactiue  of  other  products  in  which 
casein  is  a  functional  necessity.  The 
witness  also  explained  that  higher  SCC 
milks  have  a  tendency  to  have  a  faster 
increase  in  "acid  degree  value",  which 
is  a  measiue  of  rancidity  and  off  flavors, 
than  milks  with  low  SCCs.  The  witness 
testified  that  most  of  the  damage  occiu« 
in  the  udder  of  the  cow,  where 
conditions  are  ideal  for  the  various 
enzymes  to  work.  Once  the  milk  is 
removed  from  the  udder  and  cooled  and 
stored  properly,  further  deterioration 
does  not  stop  but  is  slowed  down 
significantly,  and  further  damage  is 
minimized. 

The  expert  witness  discussed  the 
effect  that  somatic  cell  counts  have  on 
the  manufacture  of  various  dairy 
products,  specifically  cheese.  He 
explained  that  high  SCC  miUc  results  in 
lower  cheese  yields  as  well  as  problems 
with  moisture  control  and  the  activity  of 
the  starter  culture.  The  increased 
somatic  cells  result  in  less  casein  in 
relationship  to  the  total  protein  so  that 
less  cheese  is  produced  than  would  be 
indicated  by  the  amount  of  protein 
present.  The  degraded  protein  ends  up 
in  the  whey  with  the  rest  of  the  whey 
proteins.  The  witness  explained  that  in 
studies  using  individual  cow's  milk 
cheese  yield  would  drop  dramatically  as 
the  somatic  cell  count  went  above 
100,000,  with  the  yield  staying  fairly 
constant  as  the  somatic  cell  count: 
climbed  to  1.000,000. 

The  witness  pointed  out  that  the 
cheese  yield  effect  of  somatic  cells 
differs  when  bulk  tank  milk  is  used 
instead  of  an  individual  cow's  milk.  He 
explained  that  in  the  case  of  bulk  tank 
milk  the  relationship  between  cheese 
yield  and  somatic  cell  counts  would  be 
linear,  with  cheese  yields  declining  as 
SCCs  increase.  The  witness  stated  that 
the  linear  relatiooahip  is  caused  by  the 
weighting  of  the  SCCs  In  tha  bulk  tank. 
Bulk  tank  tests  are  weighted  averages 
rather  than  simple  averages.  For 
example,  if  100  pounds  of  milk  with  a 
somatic  cell  count  of  50,000  and  400 
pounds  of  milk  with  a  somatic  cell 
count  of  250.000  are  added  to  the  bulk 
tank  the  somatic  cell  count  would  be  a 
weighted  average  of  210,000  and  not  the 
simple  average  of  150,000. 

Tne  witness  also  testified  that  the 
effect  of  somatic  cell  levels  on  fluid 
milk  products  is  reflected  in  higher  add 


degree  values  that  indicate  rancidity 
and  off  flavors,  resulting  in  shorter  shelf 
life. 

The  expert  witness  testified  that 
routine  testing  for  somatic  cells  is 
conducted  using  a  Foss-O-Matic 
infrared  analyzer.  The  reference  method 
for  testing  is  the  direct  microscope 
somatic  cell  count  in  which  the  sample 
is  stained  and  the  somatic  cells  are 
counted  using  a  microscope.  The 
witness  explained  that  if  the  electronic 
instruments  are  calibrated  to  the  same 
reference  samples  the  resulting  test 
values  and  standard  deviations  should 
be  in  close  agreement.  The  witness 
concluded  that  on  a  relative  basis  the 
results  should  be  close  to  what  would 
be  obtained  using  other  analytical  tests. 

The  notice  of  hearing  contained  a 
proposal  by  CMPC  to  include  an 
adjustment  for  somatic  cells.  However, 
at  the  hearing,  a  witness  for  CMPC 
explained  that  CMPC  had  decided 
neither  to  support  nor  oppose  the 
inclusion  of  a  somatic  cell  adjuster  in 
the  amended  orders.  The  CMPC  witness 
testified  that  the  individual  members  of 
CMPC  were  free  to  support  or  oppose 
any  of  the  somatic  cell  proposals  as  they 
saw  fit. 

As  originally  proposed  by  CMPC,  the 
somatic  cell  adjustment  would  be 
computed  by  multiplying  the  National 
Cheese  Exchange  barrel  price  times 
.0005.  The  resulting  quantity  would  be- 
multiplied  by  500  minus  the  somatic 
cell  count  of  the  milk,  in  thousands.  The 
resulting  value  would  be  applied  on  a 
per  hundredweight  basis.  As  explained 
by  a  witness  for  CMPC,  the  proposed 
somatic  cell  adjuster  would  apply  to  all 
producer  milk,  including  that  purchased 
by  Class  I  handlers.  The  witness  went 
on  to  explain  that  the  effect  of  somatic 
cells  on  the  value  of  producer  milk  and 
milk  used  in  Class  II  and  Class  III  would 
be  included  in  the  computation  of  the 
producer  price  differential.  A  somatic 
cell  adjustment  on  Class  I  milk  would 
not  be  included  in  the  pool,  and 
therefore  would  not  affect  Class  I 
handlers'  cost  of  milk. 

A  witness  for  WCMA  quoted 
extensively  from  the  MCP 
recommended  decisions  for  the  Indiana, 
CMiio  Valley,  and  Eastern  Ohio-Western 
Pennsylvania  milk  marketing  orders, 
and  for  the  Michigan  milk  order, 
supporting  the  inclusion  of  an 
adjustment  for  somatic  cells  in  Federal 
orders.  The  witness  supported-the 
CMPC  proposal,  but  suggested  that  the 
somatic  cell  adjustment  be  applied  to  all 
milk;  that  is.  Class  I  milk  would  not  be 
exempted  fit>m  a  somatic  cell 
adjustment.  In  addition,  he  proposed 
that  the  somatic  cell  adjustment  be 


applied  to  the  protein  price  rather  than 
on  a  hundredweight  basis. 

A  witness  for  TAPP  and  FUMMC 
expressed  support  for  including  a 
somatic  cell  adjustment  in  the  amended 
orders.  The  TAPP-FUMMC  brief  also 
supported  such  a  provision.  The  witness 
stated  that  a  somatic  cell  adjustment 
would  benefit  producers,  handlers,  and 
consumers  by  increasing  the  volume  of 
milk  marketed,  improving  yield,  and 
supplying  consumers  wiA  more 
nutritious,  better  quality  dairy  products. 
The  TAPP/FUMMC  witness  explained 
that  their  proposal  would  have  a  neutral 
range  of  301,000  to  400,000  somatic 
cells  with  a  one-cent  positive 
adjustment  for  each  50,000  somatic  cell 
count  below  the  neutral  range  up  to  a 
maximiun  of  a  six  cents  as  the  somatic 
cell  count  declined,  and  a  one  cent 
negative  adjustment  for  each  50,000 
somatic  cell  count  above  the  neutral 
range  up  to  a  maximum  of  ten  cents  as 
the  somatic  cell  count  increased.  The 
TAPP/FUMMC  witness  testified  that 
under  their  proposal  the  somatic  cell 
adjustment  would  apply  to  all  producer 
milk,  milk  used  in  Class  m,  and,  if  the 
plan  is  to  be  revenue  neutral,  also  to 
milk  used  in  Class  n. 

A  witness  for  Swiss  Valley  Farms 
Company  (Swiss  Valley)  testified  in 
support  of  including  additions  and 
subtractions  for  somatic  cells  in  the 
amended  order.  The  Swiss  Valley 
witness  explained  that  somatic  cells  add 
proteolytic  and  lipolytic  enzymes  to  the 
milk,  as  well  as  a  plasmin  enzyme  that 
is  extremely  heat  stable,  such  that  it  is 
not  deactivated  during  pasteurization. 
Therefore,  the  enzyme  continues  to 
degrade  the  milk  during  storage.  The 
witness  added  that  low  SCC  milk  is 
important  to  the  Swiss  Valley  bottling 
operations  because  it  results  in  fluid 
milk  products  of  improved  flavor,  and 
to  their  cheese-making  operations 
because  of  the  resulting  higher  casein 
and  lower  whey  protein  content  of  the 
milk,  which  increases  manufacturing 
returns. 

The  Swiss  Valley  witness  proposed 
that  the  somatic  cell  adjustment  begin  at 
400.000.  with  a  positive  adjustment  as 
the  SCC  declines,  and  a  negative 
adjustment  as  the  SCC  increases,  from 
that  level.  The  adjustment  would  be  five 
percent  of  the  National  Cheese 
Exchange  block  price  per  100,000 
somatic  cells.  The  Swiss  Valley  witness 
explained  that  the  adjustment  for 
somatic  cells  should  apply  to  all 
producer  milk  and  that  Swiss  Valley 
would  support  a  somatic  cell 
adjustment  on  Class  n  and  Class  m  milk 
for  the  handler. 

In  its  post-hearing  brief,  Swiss  Valley 
reiterated  the  testimony  of  its  witness  in 


favor  of  including  an  adjustment  for 
somatic  cells  in  the  amended  order. 
Besides  supporting  the  position  of  the 
Swiss  Valley  witness,  Swiss  Valley 
expressed  general  support  for  a  somatic 
cell  adjustment. 

Testimony  by  a  fluid  processor 
witness  indicated  that  the  handler  pays 
a  quality  premium  when  buying  milk 
from  producers  and  specifies  minimum 
quality  standards  on  purchased  tanker 
milk. 

A  witness  for  Mid-America  Dairymen, 
Inc.  (Mid-Am),  testified  that  Mid-Am 
favored  the  inclusion  of  an  adjustment 
for  somatic  cells  in  the  amended  order. 
The  witness  quoted  from  the  Final 
Decision  of  the  Indiana,  Ohio  Valley, 
and  Eastern  Ohio- Western  Pennsylvania 
proceeding  to  support  the  position  of 
Mid-Am  that  an  adjustment  for  somatic 
cells  should  be  included  based  on  the 
effect  somatic  cells  have  on  all  milk. 
The  witness  explained  that  quantifying 
the  adjustment  on  an  incremental  basis 
was  difficult,  and  since  not  all  milk  is 
used  in  the  manufacture  of  cheese  a 
moderate  adjustment  rate  should  be 
used.  The  witness  explained  that  the 
Mid-Am  proposal  would  apply  the 
somatic  cell  adjustment  to  all  producer 
milk,  on  a  himdredweight  basis,  with  a 
positive  adjustment  for  a  somatic  cell 
count  below  400,000  and  a  negative 
adjustment  for  SCCs  above  400,000. 

The  witness  explained  that  under  the 
Mid-Am  proposal,  the  somatic  cell 
adjustment  would  be  computed  by 
subtracting  the  monthly  average  somatic 
cell  count  (in  thousands)  of  the 
producer  from  400  and  then  multiplying 
the  result  by  the  National  Cheese 
Exchange  monthly  average  barrel  cheese 
price  multiplied  by  .0005.  He  stated  that 
since  the  somatic  cell  adjustment  would 
be  included  in  the  computation  of  the 
producer  price  differential,  on  the 
producer  side  only,  the  total  size  of  the 
pool  would  not  change  but  individual 
producers  would  receive  more  or  less, 
depending  on  whether  their  milk  had  a 
somatic  cell  count  tibove  or  below  the 
average  SCC  of  the  market.  The  Mid-Am 
witness  continued  by  explaining  that 
the  Mid-Am  proposal  would  be  a 
redistribution  of  money  from  high 
somatic  cell  testing  producer  milk  to  the 
lower  somatic  cell  testing  milk,  since 
there  would  be  no  additional  money  in 
the  pool  from  the  somatic  cell 
adjustments. 

Instead  of  supporting  the  inclusion  of 
somatic  cell  adjustment  provisions  in 
the  five  Federal  orders,  witnesses 
testifying  on  behalf  of  Land  of  Lakes, 
Inc.,  and  NCI  supported  those 
organizations'  proposals  to  allow  each 
handler  to  submit  a  somatic  cell  or 
quahty  adjustment  plan  for  payments  to 


its  own  producers  to  the  market 
administrator. 

A  witness  for  LOL  testified  that  with 
the  LOL  proposal  a  handler  could 
reduce  a  producer's  payment  by  up  to 
ten  percent  from  that  required  by  the 
order  if  other  producers  of  the  handler 
received  positive  adjustments  to  their 
payments,  as  long  as  the  total  payments 
were  equal  to  at  least  the  minimum  total 
order  payment  requirements.  The 
witness  explained  that  LOL's  proposal 
does  not  contain  specific  criteria  for 
quality  and/or  volume  adjustments. 
Each  handler  would  submit  an 
individual  quality  and/or  volume 
adjustment  plan  to  the  market 
administrator  which  the  handler  would 
be  required  to  adhere  to  until  a  new 
plan  would  be  submitted.  The  witness 
testified  that  there  is  general  agreement 
among  handlers  for  the  need  to  adjust 
payments  for  milk  based  on  quality  and 
volume.  The  witness  continued  by 
arguing  that  since  the  industry  has  not 
yet  reached  a  consensus  on  how  to 
adjust  for  quality  and  volume,  it  would 
be  appropriate  to  allow  each  handler  to 
develop  its  own  quality  and  volume 
plan  with  the  approval  of  the  market 
administrator. 

A  witness  for  NCI  testified  that  even 
though  somatic  cells  affect  the  quaUty  of 
milk,  particularly  in  the  manufacture  of 
cheese,  it  is  difficult  to  place  a  value  on 
their  effect.  The  witness  explained  that 
the  variability  in  somatic  cell  levels 
from  day  to  day  and  producer  to 
producer  makes  determining  an 
appropriate  payment  adjustment 
imprecise.  In  addition,  the  witness 
pointed  out  that  other  factors  affect  milk 
quality,  and  that  placing  a  precise  value 
on  their  effect  is  even  more  difficuh 
than  in  the  case  of  somatic  cells.  The 
NCI  witness  explained  that  the  NQ 
proposal  would  allow  each  handler  to 
establish  and  apply  its  own  somatic  cell 
adjustment  schedule,  with  the  approval 
of  the  market  administrator,  as  long  as 
the  total  payments  to  producers  met  or 
exceeded  the  Federal  order  minimum 
value.  The  witness  explained  that  each 
handler  could  change  its  payment  plan 
as  conditions  warranted. 

A  witness  for  Kraft  emphasized  the 
earlier  testimony  on  the  effect  of 
somatic  cells  on  milk  quality  and  cheese 
yields.  The  witness  listed  several 
studies  supporting  the  results  testified 
to  by  the  NAJ  expert  witness.  The  Kraft 
witness  testified  that  Kraft  has,  since  the 
early  1980's,  employed  a  quafity 
payment  program  as  part  of  its  producer 
payroll.  The  witness  went  on  to  state 
that  the  plethora  of  somatic  cell 
payment  programs  in  use  in  the 
industry  is  strong  evidence  of  the 
industry's  recognition  that  somatic  cells 
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play  a  major  role  in  milk  quality.  The 
Kraft  witness  explained  that,  in  ord^*  of 
preference,  Kraft  supports  the  proposal 
submitted  by  NQ.  followed  by  LOL's 
proposal  md  the  TAPP/FUMMC 
proposal.*" 

waft,  in  its  post-hearing  brief, 
reiterated  its  support  for  a  somatic  cell 
adjustment  to  be  included  in  the 
amended  order.  Kraft's  brief  did  not 
support  a  particular  adjustment  plan  but 
preferred  Uie  LOL-NQ  concept.  If  that 
plan  were  not  adopted,  Kraft  expressed 
suppwt  for  the  proposal  by  Mid- Am  or 
the  original  CMPC  proposal.  A  brief 
largely  reiterative  of  NQ  testimaay  was 
filed  on  behalf  of  NQ  with  the  Dairy 
Division  rather  than  the  Hearing  Clerk, 
and  was  received  mora  than  3  weeks 
after  the  extended  due  date  forfiling 
briefs.  The  brief  is  not  considered-in  this 
decision. 

In  the  AndersoQ-^ckson  D&iijr  - 
Company  (A-£)  post-hearing  brief,  A^ 
opposed  the  application  of  an 
adjustment  k>r  somatic  cells  to  Class  L 
milk.  They  contended  that  the  Cl^ssi    - 
handler  is  unable  torecovef  the  added  < 
cost  of  iower  somatic  cell  count  mHkK  - 
from  the  retail  marketrThis  positios 
was  supported  in  the  post-hearing-lmef 
filed  by  Lamers  DMry  and  PlansenOarry    ■ 
(Lamers)^  Lamers  pointed  to  testimony  . 
that  indicated  that  the  monetary  effect     - 
of  somatic  cells  en  Class  I  milk  could 
not  be  quantified  as-it  could  ^'witkihe 
manufactiue  of  cheese, 

NFO.  in  its  posV>hearing  brief,    . 
opposed  the  inclusion  of  any  somatic 
cell  adjuster  in  the  recommendedmder. 
NFO  expressed  the  opinion  that  support 
for  a  somatic  cell  adjuster  was  rather 
weak,  with  Jione  of  the  positions 
presented  having  strong  support.  As  an    . 
example,  the  NFO  brief  pointed  to  the 
neutral  position  taken  by  CMPC  ai  the 
hearing^fter  including  a  st»natic  cell 
adjuster  in  the  original  CMPC  projposal. 
The  NFO  brief  continued  by  exfdainng 
that  testimony  at  the  hearingindicated 
that  the  relationslup  betwemi  smnatic  - 
cell  levels  and  economic  retumns  aot  a 
clear  and  definite  relationship.  The  NFO 
brief  went  on  to  point  out  that  there  was . 
no  consensus  at  the  hearing  on.  how  to    . 
apply  a  somatic  cell  adjuster.^ 

There  is  ample  testimony  md 
evidence  to  support  the  inclusion  of  a 
somatic  cell  adjuster  in  these  amended 
orders.  Hie  recomm«ided  decision 
proposed  that  a  somatic  cell  adjustraeiU 
be  applied  to  all  producer  milk, 
regardless  of  the  class  in  which  it  is 
used.  Such  an  application  would  have 
avoided  including  the  difference 
between  the  handler  and  producer 
somatic  cell  adjustments  in  the 
computation  of  the  producer  price 
difiierential;  a  procedure  that,  during 


some  months,  could  result  in  a 
significant  adjustment  in  the  producer 
price  per  hundredweight.  The 
recommended  application  also  would 
have  assured  that  all  handlers' 
obligations  would  reflect  the  quality  of 
the  milk  they  receive. 

The  somatic  cell  adjuster  per 
hundredweight  per  1,000  somatic  cells 
will  be  calculateid  by  multiplying  .0005 
times  the  monthly  average  National 
Cheese  Exchange  40-pound  block 
cheese  price.  To  determine  the.value  for 
an  individual  producer,  the  producer^ 
monthly  average  somatic  cell  count  (in 
thousands)  will  be  subtracted  from  i50 
and  multiplied  by  the  somatic  cell 
adjuster.  The  value  of  Class  U  and  Class 
in  milk  will  be  adjusted  by  the  same 
formula:  However,  for  the  purpose  of 
adjusting  liandlers' values,  35a  will  be 
subtracted  from  the  best  available 
source  of  the  somatic  cell  test»  This  -     - 
information  mayvbe,  but  would  not . 
necessarily  be  limited  to,  load  tests, 
farm  tests,  and  monthly  averaiie..te8t8.- 

The  value  of  the  somatic  cell    '■ 
adjustment  will  be  applied  on  a-per  ^    . 
hundredweight  basis  in  the  handlers.'  -  ~ 
payments- torproducers  and  in  payment 
for  Class  II  and  Class  HI  milk.  Somatic, 
cell  counts -will  be  reported 'witfa  the 
report  of  receipts  and  utilisation  fer  all 
producer  miUcand  on  Glass  II  and  Class . 
IDmilk. 

The  application  of  the  somatic  ceU 
adjustment  contained  hereiibwill 
promote  orderly  marketing.-  As  pointed    ' 
out  by  several  witnesses-testifying  at  the 
hearing,  producers  in  these  markets  are 
faced  with  a  wide  array  of  quality 
prenttum  prognonsk  These  pragrame-     - 
have  no  standiffd  -basis  orstandard- 
value^that  ia^pplied  between  handlers. 
Therefore  a  (miducepis  faced  witk  •    «    -. 
trying  to  decide  wluch  psemium 
program  will  give  the  producer.the-  i-   -- 
greatest  return  without «  standard  witiit  . 
which  4o  compare.- InconsistMit  L 
premium  programs  also  result  in. 
prod«ceP6  with  identical  milk  receiving  • 
diffinrent  prices  for  tbel  mi&  depending, 
on  which  handler  is  procuring  die  milk. 
-The  inclusion  oftlns  somatic  cell 
adjustment  will  tend  to  effectuate  the  ■■' 
declared'policy  of  the  Act  by    . 
encouraging  orderly  marketing  through 
the  standardization  of  the  basis  for 
payment  on  the  level  of  somatic  cells  in 
the  milk  and  the  standardization  and 
checking  of  the  testing  and  test 
procedures  used  for  determining  the 
somatic  cell  coimts. 

As  was  stated  earlier,  all  parties 
agreed  that  high  quality  miUc  is 
important  to  all  segments  of  the  dairy 
industry.  In  fact,  there  was  little 
opposition  at  the  hearing  to  the 
inclusion  of  an  adjustment  for  quality  in 


the  amended  orders.  Even  though 
testimony  indicated  that  there  are  other 
quality  factors  that  are  important  in 
overall  milk  quality,  there  was  no 
determination  of  th^ir  effect  on  milk' 
quality  or  any  attempt  to  compute  a 
relevant  associated  value.  Therefore, 
somatic  cell  count  will  be  used  as  the 
quality  adjustment  factor  in  this 
decision. 

There  are  two  basic  reasons  to  apply. 
the  somatic  cell  adjustment  rate  on  a     - . 
hundredweight  basis  rather  than  to 
adjust  the  protein  price.  First,  the 
somatic  cell  adjustment  reflects  the 
quality  of  milk  in  many  uses  rather  4haB 
just  dieese,  and  second,  application  of  - 
the  somatic  cell  adjustment  on  a 
hundredweight  basis-makes  itveryclaaf  <- 
to  producers  and  to  handlers  that 
quality  affects  milk  used  in  allprodects. 
Although  testimony  clearly  showed-that 
somatic  cells  affect  the  quality  ef  milk  -    - 
in  all  uses,  a  value  determined  on  the- 
basis  of  the  effect  of  somatic  cells  on  ^ 
cheese  reflects  the  mostiprevetlent  use  oCr 
milkin thesemarkete^ndis  the  easiest^  . 
way  to  determine  a  value  for  payment  ->    ■ 
to  producers. 

A  lack  of  agreement  among  hearing  =».  ;> 
participants  occurred  in  irying  ta 
determine  the-eppUeatien  -of  a'somatic  -  . 
cell  adjustment.  There  was-a  general :-    . 
consensus  that^^  adjustmentsheuld  be>  -- 
made  in  the  ptroducer  pay  price  for  -    - 
quality  .and/or  somatic  ceils.  The  rate  at    . 
which  such  adjustment  ^ould  be  made  ^e 
varied  by  proposal,  but  vrm  tied  to  the 
reduction  in  cheese  yield  that  occurs  as 
somatic  cell  courts  increase.  Several  - 
witnesses  testified  that-lhe  somaticxell 
'  adjustment  rate  should  be  set  at  a    . 
moderate  level.  Testimony  indicated^  .  - 
that  most  of  the  declinoin  cheese  yield  - 
occurs  as  the  SCCinereases.  from  helaw  •>- 
100,000  to  above  100,000r  with  a  much** 
slower  decline  in  yield  as -the  somatic  -^' 
cell  count  increases  taonemillion.^^.  --.  - 
However,  testimony  also  shewed  that^..:   >' 
declines'in  yield  are  rauefa  more  linear.  ■ 
when  somatic  ceil  tests  and  cheese  yield - 
studies  are  done  with  b«lk-tank  milk.- 
than  with  the  milk  of  individual  cows.-  - 
Several  propose  suggested  using  a* 
factor  of  .0005  ^imes  the  cheese  price  in 
determining  the  value  of  the  somatic 
cell  adjustment  per  1,000  somaticxells. 
This  factor  is-derived  from  the., 
.approximately  four  percent  decline  in 
cheese  yield  as-the  somatic  cell  count 
increases  from  100,000  to  one  million. 
This  is  the  same  adjustment  that  is  used 
in  other  Federal  orders  in  which  a 
somatic  cell  adjuster  is  included. 

The  formula  used  to  determine  the 
somatic  cell  adjuster  reflects  the 
changes  in  the  yield  of  cheese  as  the    --' 
levels  of  somatic  celb  change.  The 
formula  also  ties  the  adjustment  to  the 
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value  of  the  milk  by  using  the  block 
cheese  price  to  determine  the  value  per 
1,000  somatic  cells.  However,  since 
record  evidence  clearly  shows  that  the 
effect  of  somatic  cells  on  Class  I  and 
Class  n  products  is  related  more  to  the 
quality  of  the  finished  product  than  to 
the  yield  of  the  product,  the  formula 
should  reflect  less  than  the  full  value  of 
the  effect  of  somatic  cells  on  cheese 
yield.  Using  the  recommended  formula, 
the  sotnatic  cell  adjustment  for  the 
average  producer  under  the  Chicago 
Regional  order  would  be  a  plus  three 
cents  per  hundredweight,  far  below  the 
25  cents  per  hundredweight  average 
quality  premium  that  is  shown  in 
hearing  exhibits  as  being  paid  currently. 

The  corresponding  somatic  cell 
adjustments  for  average  producers 
under  the  four  orders  in  addition  to 
Chicago  are:  Upper  Midwest,  zero  cents; 
Iowa,  minus  one  cent;  Nebraska- 
Western  Iowa,  minus  six  cents;  and 
Eastern  South  Dakota,  minus  three 
cents.  The  formula  results  in  an 
estimated  range  of  forty-eight  cents  per 
hundredweight  fiom  a  somatic  cell 
count  of  l,00&to  a  somatic  cell  count 
of  750,000,  or  a  positive  twenty-two 
cents  to  a  minus  twenty-six  cents, 
although  there  is  no  limit  on  the 
deduction  that  may  be  made  since  there 
is  no  limit  on  the  maximum  SCC  in  this 
decision. 

The  use  of  a  neutral  point  was 
supported  by  various  proponents  of  a 
somatic  cell  adjuster.  Several  others 
suggested  a  neutral  range.  The  record 
contains  numerous  references  to  a 
neutral  range  or  point  aroimd  a  somatic 
cell  coimt  of  400,000.  One  witness 
expressed  the  opinion  that  the  base 
level  for  the  somatic  cell  adjustment 
should  be  near  the  average  for  the  five 
markets.  Another  witness  explained  that 
their  proposal  used  400,000  SCC 
because  Uiat  is  where  their  present 
quality  program  begins.  Based  on  data 
included  in  the  hearing  record,  the 
average  SCC  for  producers  whose  milk 
is  pooled  under  the  five  orders  is 
367,000.  Therefore,  a  neutral  point  of 
350,000  is  appropriate.  It  is  close  to  the 
average  for  the  markets,  and  not 
substantially  different  from  the  values 
that  witnesses  found  appropriate.  Also, 
by  using  the  formula  included  herein, 
proponents  of  both  a  neutral  point  or  a 
neutral  range  are  accommodated 
because  the  formula  yields  no  value 
adjustment  for  approximately  plus  or 
minus  7,000  SCC  around  350,000. 

The  formula  will  give  producers  an 
incentive  to  reduce  their  SCCs  while 
minimizing  the  effect  of  the  somatic  cell 
adjuster  on  those  products  in  whidi 
somatic  cells  have  a  quality  effect  rather 
than  a  yield  effiact. 


Neither  the  quality  proposal  by  LOL 
nor  the  somatic  cell  proposal  by  NQ,  in 
which  each  handler  would  be  allowed 
to  submit  an  individual  quality  or 
somatic  cell  payment  plan  to  the  market 
administrator,  is  included  in  this 
decision.  Although  the  Agricultural 
Marketing  Agreement  Act  in  7  U.S.C. 
608c(5)  does  allow  for  adjustments  to 
minimum  pay  prices  on  the  basis  of 
quality,  such  adjustments  should  be  at 
a  uniform  rate  for  all  producers  in  the 
market.  Allowing  each  handler  to  have 
its  own  payment  schedule  would  defeat 
the  concept  of  uniform  pricing  to 
producers,  eliminate  the  piupose  of 
allowing  quality  adjustments  under  the 
order,  and  lead  to  disorderly  marketing. 
Producers  with  identical  milk  shipping 
to  different  handlers  within  the  same 
market  could,  and  probably  would,  have 
different  minimum  order  pay  prices  if 
each  handler  had  its  own  quality  or 
somatic  cell  payment  plan. 

A  number  of  witnesses  testified  that 
the  profusion  of  payment  plans 
currently  in  effect  in  the  market  today 
are  causing  disorderly  marketing,  and 
that  one  of  the  benefits  of  incorporating 
multiple  component  pricing  with  a 
somatic  cell  adjustment  in  the  five 
orders  would  be  to  reduce  or  at  least 
standardize  the  vast  array  of  producer 
payment  plans  currently  in  effect  in  the 
region.  In  view  of  such  testimony, 
adoption  of  the  LOL  or  NCI  quality 
adjustment  proposals  would  serve  no 
purpose. 

Support  for  the  inclusion  of  a  somatic 
cell  adjuster  in  the  amended  orders  was 
expressed  in  comments  filed  in 
response  to  the  recommended  decision 
by  several  parties  including  LOL,  Cass- 
Clay  Creamery,  Mid-Am,  Grande 
Cheese.  WCMA.  Kraft,  AMPI-Moming 
Glory  Farms,  TAPP,  and  Swiss  Valley. 

Mid-Am,  Grande,  WCMA.  Kraft,  and 
Swiss  Valley  expressed  unequivocal 
support  for  the  inclusion  of  a  somatic 
cell  adjuster.  Mid-Am  stated  that  higher 
SCCs  decrease  cheese  yields  and  also 
affect  fluid  products.  Grande  and 
WCMA  expressed  the  view  that  the 
recognition  of  the  importance  of  quality 
is  long  overdue,  particularly  on  aU 
classes  of  milk,  and  that  producers 
should  be  rewarded  for  producing 
quality  milk.  Kraft,  in  support  of  the 
somatic  cell  adjustment,  explained  that 
high  SCCs  have  a  direct  and  measurable 
adverse  impact  on  cheese  yields  and,  in 
fact,  on  all  dairy  products.  Kraft's 
comments  explained  that  even  though 
the  SCC  is  not  the  only  quality  factor, 
it  is  a  good  indicator  of  overall  milk 
quality.  Kraft  also  said  that  if  the 
somatic  cell  adjustment  is  not  applied  to 
all  milk,  disorderly  marketing  coiUd 
occur,  with  fluid  handlers  trying  to 


switch  supplies  to  take  advantage  of  the 
economics  of  prociuing  a  low-SCC  milk 
supply  at  no  additional  cost. 

Swiss  Valley,  with  two  bottling  plants 
in  the  marketing  areas  covered  by  this 
decision,  expressed  support  for  the 
inclusion  of  a  somatic  cell  adjustment. 
Swiss  Valley  particularly  expressed 
support  for  the  application  of  a  somatic 
cell  adjustment  to  fluid  milk,  stating 
that  a  somatic  cell  adjuster  will  help 
insure  quality  milk  for  fluid  handlers 
that  will  result  in  improved  flavor  and 
longer  shelf  life  for  fluid  milk.  They 
explained  that  the  inclusion  of  a 
somatic  cell  adjustment  under  the 
Federal  order  program  would  eliminate 
the  wide  array  of  somatic  cell  programs 
currently  in  the  marketplace  and  that 
even  though  the  somatic  cell  adjustment 
is  not  large  it  is  economically  sound. 

The  remainder  of  the  comments 
favoring  a  somatic  cell  adjuster  included 
some  qualifiers  or  suggested 
modifications  to  the  recommended 
decision.  LOL  and  Cass-Clay  Creamery 
suggested  that  if  a  somatic  cell  adjuster 
is  included  in  the  final  decision,  it 
should  not  apply  to  movements  of  milk 
between  handlers  but  only  to  payments 
to  producers.  LOL  added  that  a  somatic 
cell  Adjustment  on  milk  movements 
between  handlers  was  not  included  in 
the  notice  of  hearing. 

In  exceptions  filed  by  AMPI-Moming 
Glory  Farms,  the  cooperative  supported 
the  somatic  cell  adjuster  on  all  milk,  but 
suggested  that  the  "break  point"  be  at  a 
somatic  cell  count  of  400,000  versus  the 
350,000  contained  in  the  recommended 
decision.  AMPI  also  stated  that  there 
should  not  be  a  somatic  cell  adjuster  if 
it  is  not  applied  to  all  milk,  because  a 
somatic  cell  adjuster  on  only  Class  II 
and  Class  III  milk  would  cause 
disorderly  marketing. 

TAPP's  exception  supporting  a 
somatic  cell  adjuster  recommended 
several  changes.  TAPP's  comments 
expressed  the  belief  that  the  amount  of 
the  recommended  somatic  cell 
adjustment  is  too  large,  causing  too  great 
a  spread  in  value  between  the  lowest 
and  highest  somatic  cell  tests.  TAPP 
also  suggested  that  there  be  a  larger 
neutral  range,  and  that  the  somatic  cell 
adjustment  should  remain  constant 
ratlier  than  changing  each  month  based 
on  the  cheese  market. 

The  Milk  Industry  Foundation  (MIF), 
along  with  many  fluid  handlers  without 
plants  in  the  affected  marketing  areas, 
filed  comments  opposing  the  inclusion 
of  a  somatic  cell  adjustment  on  Class  I 
milk  in  the  final  decision.  They  all  gave 
the  same  six  reasons  for  their 
opposition:  (1)  There  was  not  enough 
evidence  at  the  hearing  to  support  a 
somatic  cell  adjustment  on  Class  I  milk. 
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and,  in  &ct,  that  a  Qass  I  handler 

testifying  at  the  hearing  opposed  a 
somatic  cell  adjustment  on  Class  I  milk; 
(2)  somatic  cells  are  not  the  only  quality 
factors  that  should  be  included:  (3)  a 
somatic  cell  adjustment  on  Class  I  milk 
would  cause  disruptive  and  inequitable 
marketing  conditions  for  fluid  handlers, 
both  between  and  within  marketing 
areas;  (4)  fluid  handlers  cannot  recovw 
the  added  cost  of  the  somatic  cell 
adjustment  from  the  marketplace;  (5)  a 
somatic  cell  adjustment  would 
eliminate  advance  Gassi  pricing;  and 
(6)  Federal  orders  should  not  be 
involved  in  quality  issues. 

Anderson-Erickson  (A-E),  £)ean 
Foods,  and  Marigold,  who  are  fluid 
handlers  regulated  under  one  or  more  of 
the  affiected  orders,  opposed  the 
inclusion  of  a  somatic  cell  adjustment 
on  Class  I  milk.  They  gave  the  same 
arguments  as  MIF,  et  al.,  plus  several 
more.  A-^  comments  stated  that  a 
somatic  cell  adjustment  based  on  the 
effect  of  somatic  cells  on  cheese  has  no 
bearing  on  the  effect  of  somatic  cells  on 
Qass  I  milk,  »id  therefore  does  not 
reflect  an  appropriate  value  adjustment. 
Marigold  explained  in  its  exceptions 
that  diere  is  no  evidence  that  specific 
levels  of  somatic  cells  can  be  discerned 
in  fluid  milk  by  consumers,  and 
therefore  a  value  cannot  be  placed  on 
varying  levels  of  somatic  cells  in  Class 
I  milk.  Dean's  comments  expressed  the 
belief  that  value  adjustments  based  on 
quality  should  be  determined  by 
competition  rather  than  by  Federal 
orders. 

Wells  Blue  Bunny,  NQ,  and 
Independent  Milk  Producers 
Cooperative  filed  comments  opposing 
the  inclusion  of  any  somatic  cell 
adjustment  in  the  amended  order. 

Lakeshore  Federated  Cooperative 
(Lakeshore),  consisting  of  Manitowoc 
Milk  Producers,  Mid-West  Dairymen's 
Company,  and  Milwaukee  Cooperative 
Milk  Producers  were  joined  in  their 
exceptions  to  the  recommended 
decision  by  FUMMC,  Muller  Pinehurst 
Dairy,  Prairie  Farms,  Woodstock 
Progressive  Milk  Producers,  and  the 
Galloway  Company  in  opposing  any . 
inclusion  of  a  somatic  cell  adjustment  in 
this  decision.  In  addition  to  the  same 
arguments  that  were  put  forth  by  the 
fluid  handlers,  Lakeshore's  opposition 
%vas  directed  toward  the  need  for  an 
additional  cost  of  testing  for  somatic 
cells.  Lakeshore's  comments  pointed  out 
that  the  State  of  Wisconsin  requires  one 
test  a  month  for  somatic  cells,  which 
also  satisfies  the  requirements  for  the 
PMO  (Pasteurized  Milk  Ordinance)  and 
IMS  (Interstate  Milk  Shippers) 
certification.  The  comments  stated  diat 
a  requirement  by  the  market 


administrators  that  producer  milk  be 
tested  for  somatic  cells  four  times  per 
month  for  payment  piuposes,  or  an 
additional  40  tests  per  year,  would 
create  a  burden  on  cooperative 
associations  that  do  not  do  so  much 
testing  at  the  present  time.  Lakeshore 
went  on  to  argue  that  the  recommended 
decision  would  confUct  with  state 
regulations  with  regard  to  somatic  cells, 
and  asserted  that  because  somatic  cell 
testing  is  adequately  monitored  by  the 
states  there  is  no  need  for  additional 
monitoring  by  market  administrators. 

Lakeshore  claimed  that  including  a 
somatic  cell  adjuster  would  cause  its 
members  to  sustain  a  financial  loss  due 
to  the  cost  of  testing  for  somatic  cells. 
Lakeshore  claimed  that  testing  for 
somatic  cells  would  increase  the  costs  of 
labor,  computer  programming,  paper 
work,  compliance  with  bureaucratic 
regulations,  and  the  cost  of  additional 
laboratory  equipment,  which  could  not 
be  recovered.  Lakeshore  also  claimed 
that  a  recent  increase  in  the  Chicago 
Regional  assessment  was  due  to  somatic 
cell  testing  in  the  Indiana  marketing 
area,  but  there  is  no  record  evidence 
supporting  this  claim. 

Lakeshore  also  stated  that  because  the 
relationship  between  cheese  yields  and 
somatic  cell  count  is  not  a  straight-line 
relationship,  no  value  can  be  placed  on 
somatic  cell  counts  of  differing  levels. 

FUMMC  and  Prairie  Farms  filed 
exceptions  of  their  own.  FUMMC 
expressed  its  opposition  because  its 
proposal  for  a  wide  neutral  range  where 
there  would  be  no  adjustment  was  not 
adopted.  FUMMC  also  claimed  that 
somatic  cell  test  results  are  variable  and 
inacciuate,  making  the  recommended 
decision  impractical  and  unworkable. 

Prairie  Farms  expressed  the  opinion 
that  a  somatic  cell  adjustment  would 
cause  disorderly  marketing  conditions 
between  orders  with  a  somatic  cell 
adjuster  and  those  without  one.  Prairie 
Farms  also  expressed  the  belief  that 
sanitary  and  quality  standards  are 
beyond  the  scope  of  Federal  ordera. 

NFO  filed  exceptions  opposing  the 
recommended  somatic  cell  adjustment 
in  its  entirety,  for  a  nimiber  of  reasotts. 
NFO  claimed  that  support  for  inclusion 
of  a  somatic  cell  adjustment  in  the 
Federal  orders  was  limited  at  the 
hearing  and  in  post-hearing  briefs,  and 
argued  that  major  changes  of  the 
magnitude  of  a  somatic  cell  adjustment 
have  not  previously  been  made  with 
such  limited  support.  NFO  asserted  that 
the  premise  that  inclusion  of  a  somatic 
cell  adjuster  would  contribute  to  orderly 
marketing  would  not  be  fulfilled. 

NFO's  comments  further  claimed  that 
the  recommended  somatic  cell 
adjustment  would  result  in  less  revenue 


to  dairy  farmers  because  the  350,000 
base  point  for  the  adjustment  is  higher 
than  average  producer  milk  in  four  out 
of  five  of  the  affected  markets.  NFO 
argued  that  any  somatic  cell  base  point 
(the  somatic  cell  level  from  which 
producer  prices  are  adjusted  up  and 
down)  should  reflect  the  somatic  cell 
count  of  the  Grade  B  milk  in  the 
Minnesota- Wisconsin  price  survey.  NFO 
also  argued  that  a  somatic  cell  adjuster 
would  reduce  over-order  premiums  and 
thus  reduce  dairy  fanner  incomes. 

Finally,  NFO  argued  that  the  record 
does  not  support  a  linear  relationship 
between  cheese  yields  and  somatic  cell 
counts,  and  that  the  decision  did  not 
take  into  account  the  extra  cost  of 
testing. 

Although  NFO's  comments  opposed 
adoption  of  a  somatic  cell  adjuster,  the 
cooperative  did  support  application  of 
such  an  adjuster  to  all  milk,  including 
Class  I.  if  the  somatic  cell  adjustment  is 
included  in  the  final  decision. 

Comments  filed  in  response  to  the 
recommended  decision  contained 
significant  support  for  inclusion  of  the 
somatic  cell  adjustment  as  contained  in 
the  recommended  decision.  The 
comments  received  also  reflected 
substantial  opposition  from  fluid  milk 
handlers  to  the  aspect  of  the  somatic 
cell  adjustment  that  would  have  applied 
to  all  producer  milk,  including  Class  L 

On  the  basis  of  the  exceptions 
received,  this  decision  has  been 
changed  ftom  the  recommended 
decision  to  include  an  adjustment  to  the 
value  of  milk  based  on  the  level  of 
somatic  cells  contained  in  all  producer 
milk  and  in  Class  11  and  Class  III  nrilk. 
As  a  resuh,  the  somatic  cell  adjustment 
will  be  included  in  the  pool  process,  so 
handlers  will  have  to  report  somatic  cell 
coimt  information  with  their  reports  of 
receipts  and  utilization. 

The  decision  to  exclude  handlers' 
Class  I  milk  fivm  application  of  a 
somatic  cell  adjustment  is  based  on 
several  factors.  As  observed  by 
exceptors,  the  hearing  record  contained 
little  if  any  testimony  or  evidence  to 
quantify  the  economic  effect  of  varying 
somatic  cell  levels  on  Class  I  milk, 
although  there  was  considerable 
testimony  as  to  the  effect  somatic  cells 
have  on  shelf  life,  off  flavors  and 
rancidity  in  fluid  milk  products.  Since 
no  specific  data  about  the  value  of  using 
high-quality  milk  in  fluid  products  was 
presented  and  opposition  to  the 
application  of  a  somatic  cell  adjustment 
on  Class  I  milk  was  so  strong,  ^e 
somatic  cell  adjustment  will  not  be 
applied  to  milk  used  in  Class  I  as  a 
result  of  this  proceeding. 

Monitoring  of  somatic  cell  testing, 
which  already  clearly  affiscts  the  . 
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payments  made  to  most  of  the  producers 
pooled  under  these  five  orders,  by 
market  administrators  will  assure  as 
much  tmiformity  and  accuracy  as 
possible  in  the  testing  procedures.  Also, 
since  70-60  pe  cent  of  the  milk  pooled 
under  these  orders  is  used  in  Classes  n 
and  m,  application  of  a  somatic  cell 
adjustment  to  that  proportion  of  the 
milk  used  by  handlers  will  doubUess 
result  in  a  favorable  effect  on  the  general 
quality  of  the  r.7ilk  in  the  maiketing 
areas. 

Kraft  and  A  MP's  concerns  about  the 
ability  of  fluid    nlk  handlers  to  procure 
supplies  of  mil&  with  low  somatic  cell 
counts  at  nc  extra  cost  are  unlikely  to 
materialize  According  to  the  recoird, 
many  fluic  handlers  already  pay 
premiimis  tor  high-quality  milk.  There 
is  nothing  i;-  the  provisions  of  the 
amended  c^^ders  that  would  prevent  the 
continuatic  n  of  the  payment  of  such 
premiums,  in  feet,  the  requirement  that 
the  value  of  miik  used  in  Classes  II  and 
ni  be  adjusted  for  its  somatic  cell 
content  will  most  likely  necessitate 
equivalent  payments  by  fluid  handlers 
in  order  to  assure  th^  the  supplies  of 
milk  they  receive  are  of  at  least  average 
quality. 

LOL  may  be  correct  that  having  to 
account  for  somatic  cells  in  transfers 
and  diversions  could  cause  additional 
administrative  effort.  This  requirement 
is  included,  however,  so  that  the  market 
administrators  can  ensure  that  proper 
payment  is  made  for  milk  purchased 
from  producers  and  cooperatives.  There 
is  no  difference  in  this  requirement 
other  than  the  accounting  for  protein, 
other  solids  and  butterfat  in  transfers 
and  diversions. 

The  suggestions  by  TAPP  that  the 
decision  contain  a  larger  neutral  range 
and  a  constant  somatic  cell  adjuster  will 
not  be  included  in  this  decision.  A 
larger  neutral  range,  particularly  aroimd 
the  mean,  would  provide  producera 
little  incentive  to  reduce  herd  somatic 
cell  counts  below  the  neutral  zone. 
Depending  on  the  size  of  the  neutral 
zone,  this  could  be  a  reduction  of 
100,000  or  more.  The  somatic  cell 
adjustment  provisions  adopted  in  this 
decision  will  result  in  a  neutral  range  of 
approximately  a  plus  and  minus  7,000 
somatic  cell  count  from  350,000. 

The  economic  rationale  for  a  somatic 
cell  adjustment  is  the  effect  that  somatic 
cells  have  on  protein  and  the  resulting 
cheese  yield.  Therefore,  it  is  logical  and 
appropriate  to  adjust  the  somatic  cell 
adjustment  rate  according  to  changes  in 
the  value  of  cheese.  The  somatic  cell 
adjustment  rate  in  this  decision  is 
'  moderated  m  that  it  does  not  reflect  the 
value  of  the  entire  change  in  cheese 


yield  that  occurs  as  somatic  cell  counts 
in  milk  change. 

The  assertion  by  some  exceptors  that 
there  is  not  a'Straight-line  relationship 
between  cheese  yield  and  somatic  ceU 
coimt  is  not  supported  by  the  hearing 
record.  A  witness  who  has  done 
research  in  such  areas  testified  that  on 
an  individual  cow  basis  the  relationship 
is  not  linear,  but  that  when  the  milk  of 
multiple  cows  and  farms  is  intermingled 
in  a  bulk  tank,  the  relationship  becomes 
a  linear,  or  straight-line,  relationship. 

Use  of  a  somatic  cell  coimt  base  point 
of  350,000  is  appropriate,  especially 
because  the  somatic  cell  adjustments  on 
the  handler  and  producer  sides  will  be 
pooled.  The  350,000  base  point  is  very 
close  to  the  average  somatic  cell  coimt 
for  these  markets.  The  smaller  the  value 
of  the  somatic  cell  adjustment,  the  less 
effect  the  pooling  of  somatic  cells  will 
have  on  the  producer  price  differential. 
Contrary  to  the  exceptions  filed  by  NFO, 
the  effect  of  the  somatic  cell  adjustment 
on  the  average  Chicago  Regional  milk 
producers  was  computed  to  be  a  plus  3 
cents  per  himdredweight  rather  than  a 
negative  3  cents. 

Concerns  were  expressed  by  several  of 
those  fiUng  comments  that  inclusion  of 
a  somatic  cell  adjuster  under  the  orders 
would  reduce  current  quality  premiums 
prevalent  in  the  marketplace.  This 
decision  in  no  way  discourages  a 
handler  from  paying  premiums  for 
quality  at  whatever  rate  the  handler 
deems  appropriate,  as  long  as  producers 
are  paid  the  minimum  Federal  order 
price.  In  fact,  the  rate  of  adjustment  for 
somatic  cell  count  included  in  the 
orders  is  not  intended  to  represent  the 
entire  value  of  the  somatic  cell  effect  on 
milk.  In  addition,  administration  of  an 
sec  adjustment  under  the  orders  should 
result  in  greater  handler  and  producer 
confidence  in  the  accuracy  of  the 
somatic  cell  counts  on  which  such 
premium  payments  are  based. 

The  objection  by  many  of  the  parties 
filing  exceptions  to  the  somatic  cell 
adjustment  that  the  cost  of  testing  and 
reporting  somatic  cell  counts  would  be 
an  excessive  burden  on  producers  and 
their  cooperative  associations  is  difficult 
to  understand.  According  to  the  record, 
handlers  are  already  testing  widely  for 
somatic  cells  and  adjusting  producers' 
payments  on  the  basis  of  those  tests. 

Several  parties  argued  that  a  somatic 
cell  adjustment  should  not  be  included 
because  the  Federal  milk  orders  should 
not  be  involved  in  quality  issues. 
However,  the  Agricultural  Marketing 
Agreement  Act  in  section  8c(5)  7  U.S.C. 
6G8c(5)  specifically  authorizes 
adjustments  to  prices  paid  to  producers 
for  "the  grade  or  quality  of  the  milk 
delivered."  The  record  of  this  hearing 


clearly  shows  that  the  presence  of 
somatic  cells  directly  affects  the 
economic  value  of  producer  milk. 

The  somatic  cell  adjustment 
provisions  adopted  herein  do  not 
estabhsh  standards,  such  as  the  Grade  A 
standard  under  the  PMO,  but  only  serve 
to  reflect  some  of  the  value  to  handlers 
of  the  level  of  somatic  cells  in  milk. 
Although  testing  for  somatic  cell  counts 
on  a  once-per-month  basis  may  be 
sufficient  for  the  purpose  of  assuring 
that  a  dairy  farm  is  consistently  below 
the  maximum  allowed  level  for  Grade  A 
status,  testing  for  payment  purposes 
must  be  done  more  often.  As  noted  by 
several  exceptors,  somatic  cell  counts 
are  more  variable  than  other 
characteristics  for  which  milk  is 
commonly  tested.  More  frequent 
samples  and  tests  are  necessary  for, 
payment  purposes  than  for  the  purpose 
of  assuring  compliance  vnth  health 
standards  to  assiue  that  the  most 
accurate  possible  picture  of  each 
producer's  production  is  obtained.  The 
testing  monitored  by  market 
administrators  will  cause  no  conflict 
with  state  testing  programs  because  it 
will  not  be  used  to  determine 
compliance  with  the  Grade  A  standard. 
There  is  no  disagreement  that  somatic 
cell  testing  is  more  variable  than 
butterfat  testing.  However,  the  record 
shows  that  most  producers  whose  milk 
is  pooled  under  these  orders  currently 
are  having  adjustments  made  to  their 
milk  chedcs  on  the  basis  of  such  testing. 
The  hearing  record  supports  the  idea 
that  the  reliability  and  accuracy  of 
somatic  cell  testing  are  within 
acceptable  tolerances  when  testing - 
instruments  are  calibrated  correctly.  R  ia- 
expected  that  these  aspects  of  soraatic 
cell  testing  will  be  impibved  imder  the 
supervision  of  the  market  administrators 
for  these  orders. 

The  contention  that  the  inclusion  of  a 
somatic  cell  adjuster  in  these  five  orders 
will  cause  disorderly  marketing 
conditions  between  these  and 
neighboring  orders  has  no  basis.  There 
currently  is  not,  nor  ever  has  been, 
perfect  coordination  of  pricing  between 
the  orders.  Even  though  attempts  are 
made  to  align  prices  between  orders 
through  location  adjustments,  other 
variables  such  as  Class  I  utilization  tend 
to  result  in  different  uniform  prices  in 
overlapping  procurement  areas.  The 
limited  magnitude  of  the  somatic  cell 
adjustment  will  not  create  any  more 
distortion  than  already  may  occur  in 
these  marketing  areas. 

5.  Conforming  changes.  To. 
accommodate  multiple  component 
pricing  a  number  of  changes  need  to  be 
made  in  die  current  order  provisions  of 
the  five  orders  in  this  decision.  To 
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compute  a  handler's  obligation  and  the 
producer  price  differential,  several 
prices  need  to  be  defined.  The  Gass  I 
diffiBrential  price  should  be  defined  as 
the  difference  between  the  current 
month's  Class  I  price  and  the  ciurent 
month's  Class  III  price.  The  Class  n 
differential  price  should  be  defined  as 
the  difference  between  the  current 
month's  Class  II  price  and  the  current 
month's  Class  III  price.  These 
differential  prices  should  not  be 
confused  with  the  fixed  values  that  are 
added  to  the  Minnesota- Wisconsin  price 
for  the  second  preceding  month  to 
arrive  at  the  Class  I  and  Class  II  prices 
for  the  current  month.  The  Class  m-A 
differential  price  should  be  defined  as 
the  difference  between  the  current 
month's  Class  m-A  price  and  the 
current  month's  Class  ni  price.  It  should 
also  be  {minted  out  that  these 
differential  prices  may  be  negative, 
%vhich  currently  happens  when  the 
hfinnesota-Wisconsin  price  is  greater 
than  any  of  these  prices.  The  skim  milk 
price  will  be  calculated  by  subtracting 
nom  the  Class  III  price  the  value 
determined  by  multiplying  the  butterfot 
differential  by  35.  The  skim  milk  price 
%vill  be  expr^sed  on  a  per 
hundredweight  basis  with  two  places  to 
the  right  of  the  decimal. 

Since  producer  location  adjustments 
are  not  cnanged  in  this  decision,  the 
application  of  such  adjustments  to  the 
(voducer  price  differential  remains 
unchanged.  In  some  of  the  orders  the 
uniform  price  is  "snubbed"  at  the  Class 
ni  price  when  producer  location 
adjustments  are  applied.  In  these  orders, 
the  producer  price  differential  will  be 
adjusted  for  location  until  the  producer 
price  differential  is  zero  if  the  producer 
price  differentia  at  the  zero  zone  is  zero 
or  greater.  However,  if  the  producer 
price  differential  is  negative,  no  minus 
producer  location  adjustment  will  be 
applied.  Plus  adjustments  to  a  negative 
producer  price  differential  would  be 
made.  In  mose  orders  in  which  the 
uniform  price  is  not  "snubbed"  to  the 
Class  m  price,  producer  location 
adjustments  will  be  applied  as  they  are 
currently. 

For  the  Market  Administrator  to 
compute  the  producer  price  differential 
handlers  will  need  to  supply  additional 
information  on  their  monthly  reports  of 
receipts  and  utilization.  In  addition  to 
the  product  pounds  and  butterfat 
currently  reported,  handlers  will  be 
required  to  report  pounds  of  protein, 
pounds  of  other  solids,.and  somatic  cell 
inftmnation.  This  data  will  be  required 
from  each  handle  for  all  producer 
receipts,  including  milk  diverted  by  the 
handler,  receipts  from  cooperatives  as 
9(c)  handlers;  and.  in  some  cases, 
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receipts  of  bulk  milk  received  by 
transfer  or  diversion. 

The  recommended  decision  proposed 
that  for  the  Upper  Midwest  order  only, 
the  due  date  for  handlers  to  submit 
reports  of  receipts  and  utilization  be 
changed  from  the  10th  of  the  month  to 
the  8th  of  the  month  to  allow  a  longer 
period  of  time  for  the  processing  of  dafk 
and  the  announcement  of  the  producer 
price  differential.  A  niunber  of  Upper 
Midwest  handlers  filed  vehement 
exceptions  to  the  proposal  on  the  basis 
that  they  would  need  all  the  time  they 
were  accustomed  to  having  to  prepare 
their  handler  reports  and  make 
evaluations  with  respect  to  which  milk 
should  be  pooled  or  depooled. 

As  a  result  of  the  comments  filed  by 
a  number  of  handlers,  the  reporting  date 
for  the  Upper  Midwest  order  will 
remain  the  10th.  However,  as  suggested 
in  the  comments  filed  by  AMPI  North 
Central  Region  and  Schroeder  Milk 
Company,  Inc.,  the  market  administrator 
will  be  given  additional  time  (1  day, 
until  the  12th)  to  complete  the  pooling 
process  and  announce  the  uniform 
price. 

In  addition  to  allowing  an  additional 
day  for  the  market  administrator  to 
compute  the  producer  price  differential, 
the  order  is  amended  to  maintain  the 
amount  of  time  currently  allowed 
handlers  to  make  payments  into  the 
producer-settlement  fund  by  moving  the 
date  by  which  such  payments  must  be 
made  from  the  15th  to  the  16th  of  the 
month.  The  date  for  making  payments  to 
the  administrative  and  marketing 
services  funds  will  also  be  changed  from 
the  15th  to  the  16th.  The  date  by  which 
the  market  administrator  must  make 
payments  from  the  producer-settlement " 
fund  will  remain  the  17th. 

For  purposes  of  allocation  of  producer 
receipts  the  assumption  will  be  made 
that  the  protein  and  other  solids  cannot 
easily  be  separated  from  skim  milk.  The 
protein  and  other  solids  will  therefore 
be  allocated  proportionately  with  the 
skim  milk  baised  on  the  percentage  of 
protein  and  other  solids  in  the  sldm 
milk  received  from  producers. 

The  implementation  of  this  multiple 
component  pricing  decision  will  require 
several  changes  in  the  way  handlers  pay 
for  milk.  Partial  payment  at  the  Class  in 
price  for  the  previous  month  for  milk 
deliveries  during  the  first  15  days  of  a 
month  was  proposed  by  both  NAJ  and 
CMPC.  Although  no  objections  to  the 
proposal  were  expressed,  there  was  no 
testimony  supporting  or  opposing  the 
proposal.  Therefore,  there  is  no  basis  in 
the  record  of  the  proceeding  to  make 
substantive  changes  in  the  payment 
provisions  of  the  orders  that  provide  for 


partial  payments  at  a  significantly 
different  level. 

Currently,  the  Nebraska- Western  Iowa 
order,  the  Upper  Midwest  order,  and  the 
Iowa  order  require  partial  payments  to 
be  based  on  the  prior  month's  uniform 
price.  Since  this  component  pricing 
plan  does  not  contain  a  uniform  price, 
these  three  orders  will  be  changed  to 
require  the  partial  payments  to  be  made 
at  the  "statistical  uniform  price", 
announced  by  the  market  administrator 
on  or  before  die  12th  day  of  the  month 
for  which  partial  payment  is  to  be  made. 

The  Chicago  Regional  order  will  also 
be  changed  from  the  current 
requirement  that  the  partial  payment  be 
based  on  the  lowest  class  price  for  the 
prior  month  to  a  partial  payment  based 
on  the  prior  month's  Class  III  price.  The 
Eastern  South  Dakota  order  does  not 
need  to  be  changed. 

Final  payment  to  producers  will  be 
determined  by  the  total  hundredweight 
of  milk  times  the  producer  price 
differential  adjusted  by  the  applicable 
location  adjustment,  plus  or  minus  the 
total  hundredweight  of  milk  times  the 
adjustment  for  somatic  cells,  plus  the 
pounds  of  protein  times  the  protein 
price,  plus  the  pounds  of  other  solids 
times  die  other  solids  price,  plus  the 
pounds  of  butterfat  times  the  butterfat 
price,  minus  any  authorized  deductions 
currently  allowed. 

Handlers  purchasing  milk  from 
cooperative  pool  plants  willpay  for 
Class  I  milk  at  the  Class  I  di&rential 
price  plus  the  pounds  of  skim  milk  in 
Class  I  at  the  skim  milk  price  plus  the 
poimds  of  butterfat  at  the  butterfat  price: 
for  Class  n  and  Class  m-A  milk  at  the 
Class  n  and  Class  m-A  differential 
prices,  respectively,  plus  the  pounds  of 
protein  at  the  protein  price,  plus  the 
pounds  of  other  solids  at  the  other 
solids  price,  plus  the  pounds  of  butterfat 
at  the  butterfat  price;  and  for  Class  III 
milk  at  the  protein  pounds  times  the 
protein  price,  plus  the  pounds  of  other 
solids  at  the  odier  solids  price,  plus  the 
pounds  of  butterfat  at  the  butterfet  price. 
The  value  of  milk  used  in  Class  n  and 
Class  m  will  be  adjusted  by  the 
appropriate  somatic  cell  adjustment 
Payment  for  9(c)  milk  will  be  based  on 
the  producer  price  differential  adjiisted 
for  location  at  the  plant  of  receipt  and 
somatic  cells,  plus  the  value  of  protein, 
other  solids,  and  butterfat  contained  in 
the  milk. 

Since  producers  will  be  receiving 
pajranents  based  on  the  component 
levels  of  their  milk,  the  payroll  reports 
that  handlers  supply  to  producers  must 
reflect  the  basis  for  such  payment. 
Therefore  the  handler  will  be  required 
to  supply  the  producer  not  only  with 
the  information  currently  supplied,  but 


also:  (a)  The  poimds  of  butterfat,  the 
pounds  of  protein,  and  the  pounds  of 
other  solids  contained  in  the  producer's 
milk,  as  well  as  the  producer's  average 
somatic  cell  count,  and  (b)  the 
minimum  rates  that  are  required  for 
payment  for  each  pricing  factor  and,  if 
a  different  rate  is  paid,  the  effective  rate 
also. 

Land  O'Lakes,  AMPI  North  Central 
Region,  and  Cass-Clay  Creamery  filed 
comments  excepting  to  the  requirement 
that  handlers  report  to  their  producers 
the  pounds  and  prices  of  components 
for  which  the  producers  are  l)eing  paid. 
WL  and  Cass-Clay  stated  that  there  is 
not  enough  room  on  producer  diecks  to 
report  such  information.  AMPI  observed 
that  co-ops  can  reblend  returns  to 
producers,  and  that  it  would  be 
confusing  to  producers  to  see  both 
minimum  component  rates  and  possibly 
reblended  rates  on  the  same  pay 
statement. 

The  requirement  that  payment  factors 
be  reported  to  producers  when 
producers  are  paid  currently  exists  in  all 
of  these  orders.  Addition  of  the 
component  information  is  purely  a 
conforming  change,  and  ^ould  not  be 
changed  from  the  recommmded 
decision.  Administration  of  these 
provisions  should  not  change  from 
current  practices. 

The  handler's  value  of  milk  will  be 
determined  by  combining:  (a)  The 
pounds  of  producer  milk  in  Class  I 
times  the  Class  I  differential  price,  (b) 
the  pounds  of  producer  milk  in  Class  II 
times  the  Class  II  differential  price,  (c) 
the  value  of  overage,  (d)  the  value  of 
inventory  reclassification,  (e)  the  value, 
at  the  Class  I  minus  Class  III  price 
difference,  of  other  source  receipts  and 
receipts  &x)m  unregulated  supply  plants 
allocated  to  Class  I,  (g)  the  value  of 
handler  location  adjustments,  (h)  Class 
m-A  credits,  (i)  the  pounds  of  skim 
milk  in  Class  I  times  the  skim  milk 
price,  (j)  the  pounds  of  protein  in  Class 
n  and  Ciass  HI  times  the  protein  price, 
(k)  the  pounds  of  other  solids  in  Class 
n  and  Class  m  times  the  other  solids 
price,  and  (1)  the  somatic  cell  count  of 
milk  used  in  Qasses  II  and  m. 

"The  pounds  of  protein  and  other 
solids  in  Class  II  and  Class  m  will  be 
determined  by  multiplying  the  percent 
protein  pr  percent  other  solids  in  the 
skim  milk  of  the  total  producer  milk 
received  by  the  handler  times  the 
poimds  of  skim  milk  allocated  to  Class 
n  and  Class  m. 

Handlers'  obligations  to  the  producer 
settlement  fund  vvnll  be  determined  by 
subtracting  from  the  handler's  value  of 
milk  the  following:  (a)  The  total  pounds 
of  each  handler's  producer  milk  times 
the  producer  price  differential  adjusted 


for  locati(m,  (b)  the  total  pounds  of 
protein  contained  in  the  producer  milk 
times  the  protein  price,  (c)  the  total 
pounds  of  other  solids  contained  in  the 
producer  milk  times  the  other  solids 
price,  (d)  the  total  value  of  somatic  cell 
adjustments  to  the  handler's  producer 
milk,  and  (e)  the  value  of  other  source 
milk  at  the  producer  price  differential 
with  any  applicable  location  adjustment 
at  the  plant  from  which  the  milk  was 
shipped  deducted  fitjm  the  handler's 
value  of  milk. 

The  amendments  to  order  language 
accompanying  this  decision  are  based 
on  the  current  language  of  the  five 
orders,  which  include  any  changes  to 
the  orders  made  necessary  by  the  two 
national  amendatory  proceedings  (Class 
n  pricing  and  the  M-W  replacement) 
that  were  completed  in  March  and  April 
1995. 

A  number  of  the  handlers  who  filed 
comments  on  the  recommended 
decision  expressed  a  desire  for 
additional  time  between  approval  of  the 
final  decision  and  the  effective  date  of 
the  amendments  to  allow  the  industry 
affected  by  the  order  amendments  to 
make  a  more  orderly  transition  to  the 
new  payment  system  and  conduct  the 
necessary  informational  meetings.  They 
expressed  a  need  for  caution  and 
gradualism  in  effecting  the  proposed 
"revolutionary"  changes  in  the  historic 
method  of  pricing  milk. 

The  request  for  additional  time  to 
implement  the  changes  that  will  be 
necessary  in  computer  programs, 
administrative  systems  and  laboratory 
arrangements  is  reasonable^  and  should 
be  accommodated.  Accordingly,  there 
will  be  a  longer-than-usual  interval 
between  approval  of  the  orders  as 
amended  and  the  effective  date  of  the 
final  order. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
.  such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Chicago 


Regional  and  certain  other  orders  were 
first  issued  and  when  they  were 
amended.  The  previous  findings  and 
determinations  are  hereby  ratified  and 
confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  The  tentative  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  amended,  and  all  of  the 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act; 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  area,  and  the 
minimum  prices  specified  in  the 
tentative  marketing  agreements  end  the 
orders,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest;  and 

(c)  The  tentative  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  amended,  will  regulate 
the  handling  of  milk  in  the  same 
manner  as,  and  will  be  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  and  commercial  activity 
specified  in,  marketing  agreements  upon 
which  a  hearing  has  been  held. 

Rulings  on  Exceptions 

In  arriving  at  the  findings  and 
conclusions,  and  the  regulatory 
provisions  of  this  decision,  each  of  the 
exceptions  received  was  carefully  and 
fully  considered  in  conjunctiqn  with  the 
record  evidence.  To  the  extent  that  the 
findings  and  conclusions  and  the 
regulatory  provisions  of  this  decision 
are  at  variance  with  any  of  the 
exceptions,  such  exceptions  are  hereby 
overruled  for  the  reasons  previously 
stated  in  this  decision. 

Marketing  Agreement  and  Order 

Annexed  hereto  and  made  a  part 
hereof  are  two  documents,  a  Marketing 
Agreement  regulating  the  handling  of 
milk,  and  an  Order  amending  the  orders 
regulating  the  handUng  of  milk  in  the 
Chicago  Regional  and  certain  other 
marketing  areas,  which  have  beep 
decided  upon  as  the  detailed  and 
appropriate  means  of  effectuating  the 
foregoing  conclusions. 

It  is  hereby  ordered  that  this  entire 
decision  and  the  two  documents 
annexed  hereto  be  published  in  the 
Federal  Register. 
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Detarminatioa  of  Producer  Approval 
and  Repranntative  Period 

December  1994  is  hereby  determined 
to  be  the  representative  (»eriod  for  the 
purpose  of  ascertaining  whether  the 
issuance  of  the  orders,  as  amended  and 
as  herri)y  proposed  to  be  amended, 
regulating  the  handling  of  milk  in  die 
Chicago  Regionai  and  certain  other 
marketing  areas  is  approved  or  favored 
by  producers,  as  defined  under  the 
terms  of  the  orders  (as  amended  and  as 
hereby  proposed  to  be  amended),  who 
during  such  representative  period  were 
engaged  in  the  production  of  milk  for 
sale  within  the  aforesaid  marketing 
areas. 

Lilt  of  Sol^ects  in  7  CFR  Parts  1030, 
lots,  1068, 1076  and  1079 

Milk  marketing  orders. 

Dated:  August  3, 1995. 

Palrida  lenMn, 

Acting  Assistant  Secretary,  Marketing  and 
Regulatory  Programs. 

Order  Ammding  the  Orders  Regulating 
the  Handling  of  Milk  in  the  Chicago 
Regional  and  Certain  Other  Marketing 
Areas 

(This  order  shall  not  become  effisctive 
unless  and  until  the  requirements  of 
S  900.14  of  the  rules  of  practice  and 
procedure  governing  proceedings  to 
formulate  marketing  agreements  and 
marketing  orders  have  been  met.) 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  orders  were 
first  issued  and  when  they  were 
amended.  The  previous  findings  and 
determinations  are  hereby  ratified  and 
confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed 
amendments  to  the  tentative  marketing 
agreement  and  to  the  orders  regulating 
the  handling  of  milk  in  the  Chicago 
Regional  and  certain  other  marketing 
areas.  The  hearing  was  held  pursuant  to 
the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  and  the 
applicable  rules  of  practice  and 
procedure  (7  CFR  part  900). 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  orders  as  hereby 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 


price  of  feeds,  available  suppUes  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  aforesaid  maiketing 
areas.  The  minimum  prices  specified  in 
the  orders  as  hereby  amended  are  such 
prices  as  will  reflect  the  aforesaid 
fectors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest;  and 

(3)  The  said  orders  as  hereby 
amended  regulate  the  handling  of  milk 
in  the  same  manner  as,  and  is  applicable 
only  to  persons  in  the  respective  classes 
of  industrial  or  commercial  activity 
specified  in,  marketing  agreements  upon 
which  a  hearing  has  been  held. 

Order  Relative  to  Handling 

It  is  therefore  ordered,  that  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  Chicago 
Regional  and  certain  other  marketing 
areas  shall  be  in  conformity  to  and  in 
compliance  with  the  terms  and 
conditions  of  the  order,  as  amended, 
and  as  hereby  amended,  as  follows: 

The  provisions  of  the  proposed 
marketing  agreement  and  order 
amending  the  orders  contained  in  the 
recommended  decision  issued  by  the 
Administrator,  Agricultural  Marketing 
Service,  on  October  25, 1994,  and 
published  in  the  Federal  Register  on 
November  2, 1994  (59  FR  54952).  shall 
be  and  are  the  terms  and  provisions  of 
this  order,  amending  the  orders,  and  are 
set  forth  in  full  herein,  subject  to  the 
following  modifications: 

a.  Changes  in  the  treatment  of  somatic 
cell  adjustments  require  modifications 
of  reporting  requirements  in 

§  1030.30(a)(1)  and  the  corresponding 
sections  of  the  other  4  orders. 

b.  Additional  changes  due  to  the 
treatment  of  the  somatic  cell  adjustment 
have  been  made  in  §§  1030.50(1). 
1030.53(i).  1030.60(a)(6).  1030.61(a)(2), 
1030.62(e).  1030.71(a)(2)(iv). 
1030.73(c)(2)(vi).  and  the  corresponding 
sections  of  the  other  4  orders. 

c.  Changes  in  the  computation  of  the 
Other  Solids  Price  have  been  made  in 
§  1030. 50(k).  and  in  the  corresponding 
sections  of  the  other  4  orders. 

d.  Changes  for  the  purpose  of  more 
easily  accommodating  Class  III-A 
provisions  have  been  made  by  adding 
§§  1030.50(g)  and  1030.60(a)(7),  deleting 
1030.61(a)(3),  and  making  the  same 
changes  in  the  other  3  orders  that  have 
Class  ni-A  provisions. 

e.  Changes  for  the  piupose  of 
conforming  with  changes  to  the  orders 
resulting  from  the  Class  11  pricing 
proceeding  have  been  made  in 

§§  1030.53(b)  and  the  corresponding 
sections  of  the  other  4  orders. 


f.  Changes  for  the  purpose  of 
conforming  with  changes  to  the  orders 
resulting  from  the  M-W  replacement 
proceeding  have  been  made  in  §  1030.74 
and  the  corresponding  sections  of  the 
other  4  orders. 

g.  Changes  for  the  ptupose  of 
clarifying  the  amended  order  have  been 
made  in  §§  1030.71(a)(2)(v)  and 
1030.75(b)  and  the  corresponding 
sections  of  those  orders  for  which  such 
changes  are  appropriate. 

h.  Changes  in  the  Upper  Midwest 
reporting  date,  the  date  for  annbimcing 
the  producer  price  differential  and  the 
date  by  which  payments  must  be  made 
to  the  producer-settlement  fund  have 
been  made  in  §§  1068.30. 1068.62. 
1068.71(a).  1068.85  and  1068.86. 

Accordingly,  this  decision  proposes  7 
CFR  chapter  X  be  amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  1030. 1065, 1068, 1076  and  1079 
continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

PART  1030— MILK  IN  THE  CHICAGO 
REGIONAL  MARKETING  AREA 

1.  Section  1030.30  is  amended  by 
revising  paragraphs  (a)  and  (c)  end 
removing  paragraph  (d),  to  read  as 
follows: 

S 1 030.30    Reports  of  receipts  and 
utilization. 


(a)  Each  handler  described  in 
§  1030.9(a)  shall  report  for  eadi  plant  of 
the  handler  (except  if  a  handler  requests 
and  the  request  is  approved  by  the 
market  administrator,  a  handler  may  file 
a  consolidated  report  for  supply  plants 
and  a  consohdated  report  for 
distributing  plants);  and  each  handler 
described  in  §  1030.9(b)  and  (c)  shall 
report  the  following  information: 

(1)  Product  pounds,  pounds  of 
butterfat,  pounds  of  protein,  pounds  of 
solids-not-fat  other  than  protein  (other 
solids),  and  the  value  of  die  somatic  cell 
adjustment  contained  in  or  represented 
by: 

(i)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
handler  &x)m  the  pool  plant  to  other 
plants;  and 

(ii)  Receipts  of  milk  from  handlers 
described  in  §  1030.9(c). 

(2)  Product  pounds  and  pounds  of 
butterfat  contained  in: 

(i)  Receipts  by  transfer  or  diversion  of 
bulk  fluid  milk  products  from  pool 
plants,  including  a  separate  statement  of 
the  net  receipts  from  each  supply  plant 
computed  pursuant  to  §  1030.7(b)(4); 

(ii)  Receipts  of  fluid  milk  products  not 
included  in  paragraph  (a)(1)  or  (a)(2)(i) 


of  this  section  and  bulk  fluid  cream 

products  frtjm  any  source; 
(iii)  Receipts  of  other  sotut:e  milk;  and 
(iv)  Inventories  at  the  beginning  and 

end  of  the  month  of  fluid  milk  products 

and  products  specified  in 

§  1030.40(b)(1). 

(3)  The  utilization  or  disposition  of  all 
milk,  filled  milk,  and  milk  products 
req\iired  to  be  reported  pursuant  to  this 
paragraph. 

(4)  Such  other  information  with 
respect  to  the  receipts  and  utilization  of 
skim  milk,  butterfat,  milk  protein,  other 
nonfat  soUds,  and  somatic  cell 
information,  as  the  maiket  administrator 
may  prescribe. 

*  *        •        •        * 

(c)  Each  handler  not  specified  in 
paragraphs  (a)  and  (b)  of  this  section 
shall  report  with  respect  to  its  receipts 
and  utilization  of  milk,  filled  milk,  and 
milk  products  in  such  manner  as  the 
market  administrator  may  prescriba 

2.  Section  1030.31  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1030.31    Payroii  reports. 

(a)  On  or  before  the  25th  day  after  the 
end  of  each  month,  each  handler 
described  in  §  1030.9(a),  (b),  and  (c) 
shall  report  to  the  market  administrator 
its  producer  payroll  for  such  month,  in 
the  detail  prescribed  by  the  market 
administrator,  showing  for  each 
producer  the  information  specified  in 
§  1030.73(e). 

*  •        •        *        • 

3.  Section  1030.50  is  amended  by 
revising  the  section  heading, 
introductory'  text  and  paragraph  (a),  and 
adding  paragraphs  (e)  through  (1)  to  read 
as  follows: 

§  1 030.50    Class  and  component  prices. 

Subject  to  the  provisions  of  §  1030.52, 
the  class  prices  per  hundredweight  of 
milk  containing  3.5  percent  butterfat 
and  the  component  prices  fdr  the  month 
shall  be  as  follows: 

(a)  Class  I  price.  The  Class  I  price  for 
the  month  per  himdredweight  of  milk 
containing  3.5  percent  butterfat  shall  be 
the  basic  formula  price  for  the  second 
preceding  month  plus  $1.40. 
***** 

(e)  Class  I  differential  price.  The  Class 
I  differential  price  shall  be  the 
difference  between  the  ciurent  month's 
Class  I  and  Class  in  prices  (this  price 
may  be  negative). 

(f)  Class  n  differential  price.  The  Class 
n  differential  price  shall  be  the 
difference  between  the  ciurent  month's 
Class  n  and  Class  m  prices  (this  price 
may  be  negative). 

(g)  Class  ni-A  differential  price.  The 
Class  m-A  differential  price  shall  be  the 


difference  between  the  current  month's 
Class  in  and  Class  m-A  prices  (this 
price  may  be  negative). 

(h)  Skim  milk  price.  The  skim  milk 
price  per  hundredweight,  rounded  to 
the  nearest  cent,  shall  be  the  Class  m 
price  less  an  amount  computed  by 
multiplying  the  butterfat  differential  by 
35. 

(i)  Butterfat  price.  The  butterfat  price 
per  pound,  roimded  to  the  nearest  one- 
hundredth  cent,  shall  be  the  Class  IH 
price  plus  an  amount  computed  by 
multiplying  the  butterfat  differential  by 
965  and  dividing  the  resulting  amount 
by  one  himdred. 

(j)  Protein  price.  The  protein  price  per 
pound,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  1.32  times  the 
average  monthly  price  per  pound  for  40- 
pound  block  Cheddar  cheese  on  the 
National  Cheese  Exchange  as  reported 
by  the  Department. 

(k)  Other  solids  price.  Other  solids  are 
herein  defined  as  solids-not-fat  other 
than  protein.  The  other  solids  price  per 
pound,  rounded  to  the  nearest  one- 
himdredth  cent,  shall  be  the  basic 
formula  price  at  test  less  the  average 
butterfat  test  of  the  basic  formula  price 
as  reported  by  the  Department  times  the 
butterfat  price,  less  the  average  protein 
test  of  the  basic  formula  price  as 
reported  by  the  Department  for  the 
month  times  the  protein  price,  and 
dividing  the  resulting  amount  by  the 
average  other  solids  test  of  the  basic 
formula  price  as  reported  by  the 
Department.  If  the  resulting  price  is  less 
than  zero,  then  the  protein  price  will  be 
reduced  so  that  the  other  solids  price 
equals  zero. 

(1)  Somatic  cell  adjustment.  (1)  The 
somatic  cell  adjustment  rate  per  1,000 
somatic  cells,  rounded  to  five  decimal 
places,  shall  be  computed  by 
multiplying  .0005  times  the  monthly 
Cheddar  cheese  price  as  defined  in 
paragraph  (j)  of  this  section. 

(2)  The  somatic  cell  adjustment,  per 
himdredweight,  shall  be  determined  by 
subtracting  from  350  the  somatic  cell 
count  (in  thousands)  of  the  milk, 
multiplying  the  difference  by  the 
somatic  cell  adjustnient  rate,  and 
rounding  to  the  nearest  full  cent. 

4.  Section  1030.53,  including  the 
section  heading,  is  revised  to  read  as 
follows: 

§  1 030.53    Announcement  of  class  and 
component  prices. 

On  or  before  the  5th  day  of  the  month, 
the  market  administrator  shall  announce 
the  following  prices: 

(a)  The  Class  I  price  for  the  following 
month; 

(b)  liie  Class  II  price  for  the  following 
month; 


(c)  The  Class  m  price  for  the 
preceding  month; 

(d)  The  Class  m-A  price  for  the 
preceding  month; 

(e)  The  skim  milk  price  for  the 
preceding  month; 

(f)  The  butterfat  price  for  the 
preceding  month; 

(g)  The  protein  price  for  the  preceding 
month; 

(h)  The  other  solids  price  for  the 
preceding  month; 

(i)  The  somatic  cell  adjustment  rate 
for  the  preceding  month;  and 

(j)  The  butterfat  differenftal  for  the 
preceding  month. 

5.  The  section  heading  in  §  1030.60 
and  the  undesignated  centerheading 
preceding  it,  the  introductory  text,  and 
paragraphs  (a)  and  (0  are  revised  to  read 
as  follows: 

Producer  Price  Differential 

§  1 030.60    Handler's  vslue  of  mlllc 

For  the  purpose  of  computing  a 
handler's  obligation  for  producer  milk, 
the  market  administrator  shall 
determine  for  each  month  the  value  of 
milk  of  each  handler  described  in 
§  1030.g(a),  (b),  and  (c),  as  follows:     • 

(a)  Calculate  the  following  values: 

(1)  Multiply  the  total  hundredweight 
of  producer  milk  in  Class  I  as 
determined  pursuant  to  §  1030.44(c)  by 
the  Class  I  differential  price  for  the 
month; 

(2)  Add  an  amount  obtained  by 
multiplying  the  total  hundredweight  of 
producer  milk  in  Class  II  as  determined 
pursuant  to  §  1030.44(c)  by  the  Class  II 
differential  price  for  the  month; 

(3)  Add  an  amount  obtained  by 
multiplying  the  hundredweight  of  skim 
milk  in  Class  I  as  determined  pursuant 
to  §  1030.44(a)  by  the  skim  milk  price; 

(4)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  skim  milk  in 
Class  n  and  Class  m  as  determined 
pursuant  to  §  1030.44(a)  by  the  average 
protein  content  of  producer  skim  milk 
received  by  the  handler,  and 
multiplying  the  resulting  pounds  of 
protein  by  the  protein  price; 

(5)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  skim  milk  in 
Class  n  and  Class  m  as  determined 
pursuant  to  §  1030.44(a)  by  the  average 
other  solids  content  of  producer  skim 
milk  received  by  the  handler,  and 
multiplying  the  resulting  pounds  of 
other  sohds  by  the  other  solids  price; 

(6)  Add  an  adjustment  for  somatic  cell 
content  determined  by  multiplying  the 
value  reported  pursuant  to 

§  1030.30(a)(1)  by  the  percentage  of  the 
total  producer  milk  allocated  pursuant 
to  §  1030.44(c)  that  is  allocated  to  Class 
n  and  Qass  m;  and 
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(7)  Add  an  amount  obtained  by 
multiplying  the  total  hundredweight  of 
producer  milk  eligible  to  be  priced  as 
Class  m-A  by  the  Class  m-A 
differential  price  for  the  month. 

<k  •  •  *  • 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  differential  price 
applicable  at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
S  1030.43(d)  and  §  1030.44{a)(7)(i)  and 
the  poimds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1030.44(a)(ll)  and  the  corresponding 
steps  of  §  1030.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  ofliset  for  any  other  payment 
obligation  under  any  order; 
•        •        •        *       • 

6.  Section  1030.61  is  amended  by 
revising  the  section  heading, 
introductory  text,  and  paragraph  (a)  to 
read  as  follows: 

f  1030.61  Producer  price  dinarential. 

For  each  month  the  market 
administrator  shall  compute  a  producer 
price  differential  per  hundredweight  for 
Zone  1.  If  the  unreserved  cash  balance 
in  the  producer  settlement  fund  to  be 
included  in  the  computation  is  less  than 
2  cents  per  himdredweight  of  producer 
milk  on  all  reports,  the  report  of  any 
handler  who  has  not  made  the  payments 
required  pursuant  to  §  1030.71  for  the 
preceding  month  shall  not  be  included 
in  the  computation  of  the  producer 
price  differential.  The  report  of  such 
handler  shall  not  be  ineluded  in  the 
computation  for  succeeding  months 
until  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 
Subject  to  the  aforementioned 
conditions,  the  market  administrator 
shall  compute  the  producer  price 
differential  in  the  following  manner: 

(a)  Combine  into  one  total  for  all 
handlers: 

(1)  The  values  computed  pursuant  to 
§  1030.60(a)(1),  (a)(2).  (a)(7).  and  (b) 
through  (k)  for  all  handlers:  and 

(2)  Add  values  computed  pursuant  to 
§  1030.60(a)(3),  (a)(4),  (a)(5)  and  (a)(6); 
and  subtract  the  values  obtained  by 
multiplying  the  handlers'  total  pounds 
of  protein  and  total  pounds  of  other 
solids  contained  in  such  milk  by  their 


respective  prices,  and  the  total  value  of 
the  somatic  cell  adjustment. 

*  •        •        •        » 

7.  S«ctlon  1030.62  is  revised  to  read  as 
follows: 

§1030.62    Anrtounoement  of  producer 
prtces. 

On  or  before  the  14th  day  after  the 
end  of  each  month,  the  market 
administrator  shall  announce  the 
following  prices  and  information: 

(a)  The  producer  price  differential: 

(b)  The  protein  price; 

(c)  The  other  solids  price; 

(d)  The  butterfat  price; 

(e)  The  somatic  cell  adjustment  rate: 

(f)  The  average  butterfat,  protein  and 
other  solids  content  of  producer  milk; 
and 

(g)  The  statistic^  uniform  price  for 
milk  containing  3.5  percent  butterfat, 
computed  by  combining  the  Class  HI 
price  and  the  producer  price 
differential. 

8.  Section  1030.71  is  amended  by 
revising  parag^ph  (a)(2)  to  read  as 
follows: 

§  1030.71    Payments  to  the  producer* 
settlemeflt  fund. 

(a)*  *  * 

(2)  The  sum  of: 

(i)  An  amoimt  obtained  by 
multiplying  the  total  hundredweight  of 
producer  milk  as  determined  pursuant 
to  §  1030.44(c)  by  the  producer  price 
differential  as  adjusted  pursuant  to 
§1030.75; 

(ii)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein 
contained  in  producer  milk  by  the 
protein  price; 

(iii)  All  amount  obtained  by 
multiplying  the  total  pounds  of  other 
solids  contained  in  producer  milk  by 
the  other  soUds  price; 

(iv)  The  total  value  of  the  somatic  cell 
adjustment  to  producer  milk;  and 

(v)  An  amount  obtained  by 
multiplying  the  pounds  of  skim  milk 
and  butterfat  for  which  a  value  was 
computed  pursuant  to  §  1030.60(f)  by 
the  producer  price  differential  as 
adjusted  pursuant  to  §  1030.52  for  the 
location  of  the  plant  from  which 
received. 

*  *        *        •        * 

9.  Section  1030.73  is  amended  by 
revising  paragraphs  (a),  (c),  and  (d)  and 
adding  a  new  paragraph  (e).  to  read  as 
follows: 

§  1 030.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)  Each  handler  shall  pay  each 
producer  for  producer  milk  received 
from  such  producer  and  for  which 
payment  is  not  made  to  a  cooperative 


association  pursuant  to  paragraph  (b)  or 
(c)  of  this  section  as  follows: 

(1)  On  or  before  the  3rd  day  after  the 
end  of  each  month,  to  each  producer 
who  has  not  discontinued  shipping  milk 
to  such  handler  before  the  end  of  the 
month,  for  producer  milk  received 
during  the  first  15  days  of  the  month  at 
a  rate  per  hundredweight  not  less  than 
the  Class  m  price  for  milk  of  3.5  percent 
butterfat  for  the  preceding  month,  less 
proper  deductions  authorized  in  writing 
by  such  producer;  and 

(2)  On  or  before  the  18th  day  after  the 
end  of  the  month,  payment  for  producer 
milk  received  during  such  month  shall 
not  be  less  than  the  sum  of: 

(i)  The  himdredweight  of  producer 
milk  received  times  the  producer  price 
differential  as  adjusted  pursuant  to 
§§1030.75  and  1030.86; 

(ii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 

(iii)  The  pounds  of  protein  received 
times  the  protein  price  for  the  month; 

(iv)  The  pounds  of  other  solids  . 
received  times  the  other  solids  price  for 
the  month; 

(v)  The  hundredweight  of  milk 
received  times  the  somatic  cell 
adjustment  for  the  month; 

(vi)  Less  any  payment  made  pursuant 
to  paragraph  (a)  of  this  section; 

(vii)  Less  proper  deductions 
authorized  in  writing  by  such  producer 
and  plus  or  minus  adjustments  for 
errors  in  previous  payments  made  to 
such  producer;  and 

(3)  If  by  such  date  the  handl^  has  not 
received  full  payment  fit)m  the  market 
administrator  pursuant  to  §  1030.72  for 
such  month,  it  may  reduce  pro  rata  its 
payment  to  producers  by  not  more  than 
the  amount  of  such  imderpayment. 
Payment  to  producers  shall  be 
completed  thereafter  not  later  than  the 
date  for  making  payments  pursuant  to 
this  paragraph  next  following  receipt  of 
the  balance  due  from  the  market 
administrator. 

*        *        •        •        • 

(c)  Each  handler  shall  pay  a 
cooperative  association  for  milk 
received  by  the  handler  from  pool 
plant(s)  operated  by  a  cooperative 
association  as  follows: 

(1)  For  milk  received  during  the  first 
15  days  of  the  month,  the  handler  shall 
pay  the  cooperative  association  on  or 
before  the  1st  day  after  the  end  of  the 
month  during  whidi  the  milk  was 
received  at  a  rate  per  hundredweight  not 
less  than  the  Class  in  price  for  milk  of 
3.5  percent  butterfat  for  the  preceding 
month;  and 

(2)  For  milk  received  and  classified 
during  the  month  the  handler  shall  pay 
the  cooperative  association  on  or  before 
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the  16th  day  after  the  end  of  the  month 
during  which  the  milk  was  received  as 
follows: 

(i)  The  hundredweight  of  Class  I  milk 
reoeived  times  the  Class  I  differential 
price  for  the  month  plus  the  pounds  of 
Class  I  skim  milk  times  the  sidm  milk 
price  for  thefhonth; 

(ii)  The  hundredweight  of  Class  n 
milk  received  times  the  Class  II 
differential  price  for  the  month; 

(iii)  The  hundredweight  of  Class  lE- 
A  milk  received  times  the  Class  III-A 
differential  price  for  the  month; 

(iv)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 

(v)  The  poimds  of  protein  received  in 
Class  n  and  Class  in  milk  times  the 
protein  price  for  the  month; 

(vi)  The  pounds  of  other  solids 
received  in  Class  U  and  Class  m  milk 
times  the  other  solids  price  for  the 
month; 

(vii)  The  hundredweight  of  Class  U 
and  Class  ni  milk  received  times  the 
somatic  cell  adjustment;  and 

(viii)  Less  any  payment  made 
pursuant  to  paragraph  (c)(1)  of  this 
section. 

(d)  Each  handler  shall  pay  a 
cooperative  association  for  milk 
received  by  the  handler  from  a 
cooperative  association  acting  as  a 
handler  described  under  §  1030.9(c)  as 
follows: 

(1)  For  milk  received  during  the  first 
15  days  of  the  month,  the  handler  shall 
pay  the  cooperative  association  on  or 
before  the  1st  day  after  the  end  of  the 
month  during  which  the  milk  was 
received  at  a  rate  per  hundredweight  not 
less  than  the  Class  III  price  for  milk  of 
3.5  percent  butterfat  for  the  preceding 
month;  and 

(2)  For  milk  received  during  the 
month  the  handler  shall  pay  the 
cooperative  association  on  or  before  the 
16th  day  after  the  end  of  the  month 
during  which  the  milk  was  received  as 
follows: 

(i)  The  hundredweight  of  milk 
received  times  the  producer  price 
differential  as  adjusted  pursuant  to 
§  1030.75; 

(ii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 

(iii)  The  pounds  of  protein  received 
times  the  protein  price  for  the  month; 

(iv)  The  pounds  of  other  solids 
received  times  the  other  solids  price  for 
the  month; 

(v)  The  hundredweight  of  milk 
received  times  the  somatic  ceU  * 

adjustment  for  the  month; 

(vi)  Less  any  payment  made  pursuant 
to  paragraph  (d)(1)  of  this  section; 

^i)  Less  proper  authorized 
deductions. 

(e)  In  making  payments  for  producer 
milk  pursuant  to  paragraphs  (a)(2)  or 


(b)(2)  of  this  section,  each  handler  shall 
furnish  each  producer  or  cooperdKve 
association  to  whom  such  payment  is 
made  a  supporting  statement  in  such 
form  that  it  may  be  retained  by  the 
recipient  which  shaU  show: 

(1)  The  month  and  the  identity  of  the 
producer; 

(2)  The  daily  and  total  pounds  for 
each  producer; 

(3)  The  total  pounds  of  butterfat 
contained  in  the  producer's  milk; 

(4)  The  total  pounds  of  protein 
contained  in  the  producer's  milk; 

(5)  The  total  pounds  of  other  solids 
contained  in  the  producer's  milk; 

(6)  The  somatic  cell  count  of  the 
producer's  milk; 

(7)  The  minimum  rate  or  rates  at 
which  payment  to  the  producer  is 
required  pursuant  to  this  order; 

(8)  The  rate  that  is  used  in  making 
payment  if  such  rate  is  other  than  the 
applicable  minimum  rate; 

(9)  The  amount,  or  the  rate  per 
hundredweight,  or  rate  per  pound  of 
component,  and  the  nature  of  each 
deduction  claimed  by  the  handler;  and 

(10)  The  net  amount  of  payment  to 
such  producer  or  cooperative. 

10.  Sections  1030.74  and  1030.75  are 
revised  to  read  as  follows: 

§  1 030.74    Butterfst  differential. 

The  butterfat  differential,  rounded  to 
the  nearest  one-tenth  cent,  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1030.51(a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange  Grade  A 
butter  price  as  reported  by  the 
Department. 

§  1 030.75    Plant  location  adjustments  for 
producers  and  on  nof^>ool  milk. 

(a)  The  producer  price  differential  for 
producer  milk  received  at  a  plant  shall 
be  adjusted  according  to  the  location  of 
the  plant  at  the  rates  set  forth  in 

§  1030.52(a). 

(b)  The  producer  price  differential 
applicable  to  other  source  milk  shall  be 
adjusted  at  the  rates  set  forth  in 

§  1030.52(a),  except  that  the  adjusted 
►  producer  differential  price  shall  not  be 
less  than  zero. 

11.  Section  1030.76  is  amended  by 
revising  paragraph  (a)(4)  and  the  third 
sentence  of  paragraph  (b)(l)(ii)  to  read 
as  follows,  and  changing  the  reference 
"§  1030.71(a)(2)(ii)"  in  paragraph 
(b)(l)(ui)  to  '•%  1030.71(a)(2)(v)": 


f  1030.76    Payments  by  handler  operating 
a  partially  regulated  distributing  plant 

***** 

(a)*  '  • 

(4)  Multiply  the  remaining  pounds  by 
the  amount  by  which  the  Class  I 
diffierential  price  exceeds  the  producer 
price  differential,  both  prices  to  be 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant;  and 
***** 

(b)*  *  • 

(ii)  *  *  *  Any  such  transfers 
remaining  after  the  above  allocation 
which  are  classified  in  Class  I  and  for 
which  a  value  is  computed  for  the 
handler  operating  the  partially  regulated 
distributing  plant  pursuant  to  §  1030.60 
shall  be  priced  at  the  statistical  uniform 
price  (or  at  the  weighted  average  price 
if  such  is  provided)  of  the  respective 
order  regulating  the  handling  of  milk  at 
the  transferee-plant,  with  such 
statistical  uniform  price  adjusted  to  the 
location  of  the  nonpool  plant  (but  not  to 
be  less  than  the  lowest  class  price  of  the 
respective  order),  except  that  transfers 
of  reconstituted  skim  milk  in  filled  milk 
shall  be  priced  at  the  lowest  class  price 
of  the  respective  order;  and 


PART  1065— MILK  IN  THE  NEBRASKA- 
WESTERN  IOWA  MARKETING  AREA 

1.  Section  1065.30  is  amended  by 
revising  paragraphs  (a)  and  (c)  and 
removing  paragraph  (d),  to  read  as 
follows: 


§1065.30 
utilization, 


Reports  of  receipts  and 


(a)  Each  handler  described  in 
§  1065.9(a),  (b),  and  (c)  shall  report  for 
each  of  its  operations  the  following 
information: 

(1)  Product  pounds,  pounds  of 
butterfat,  pounds  of  protein,  pounds  of 
solids-not-fat  other  than  protein  (other 
solids),  and  the  value  of  the  somatic  cell 
adjustment  contained  in  or  represented 
by: 

(i)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
handler;  and 

(ii)  Receipts  of  milk  bom  handlers 
described  in  §  1065.9(c). 

(2)  Product  pounds  and  pounds  of 
butterfat  contained  in: 

(i)  Receipts  by  transfer  or  diversion  of 
bulk  fluid  milk  products  from  pool 
plants; 

(ii)  Receipts  of  fluid  milk  products  not 
included  in  paragraph  (a)(1)  or  (a)(2)(i) 
of  this  section  and  bulk  fluid  cream 
products  bom  any  source; 

(iii)  Receipts  of  other  source  milk;  and 
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(iv)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in 
$  1065.40(b)(1). 

(3)  The  utili2ation  or  disposition  of  all 
milk,  filled  milk,  and  milk  products 
required  to  be  reported  pursuant  to  this 
paragraph. 

(4)  Such  other  information  with 
respect  to  the  receipts  and  utilization  of 
skim  milk,  butter£at,  milk  protein,  other 
nonfat  solids,  and  somatic  cell 
information,  as  the  market  administrator 
may  prescribe. 

•  »        *        »        • 

(c)  Each  handler  not  specified  in 
paragraphs  (a)  and  (b)  of  this  section 
shall  report  with  respect  to  its  receipts 
and  utiUzation  of  milk,  filled  milk,  and 
milk  products  in  such  manner  as  the 
market  administrator  may  prescribe. 

2.  Section  1065.31  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

11065.31    Payroll  reports. 

(a)  On  or  before  the  20th  day  after  the 
end  of  each  month,  each  handler 
described  in  §  1065.9(a),  (b),  and  (c) 
shall  report  to  the  market  administrator 
its  producer  payroll  for  such  month,  in 
the  detail  prescribed  by  the  maricet 
administrator,  showing  for  each 
producer  the  information  described  in 
S  1065.73(e). 
»        *        »        *      .  * 

3.  Section  1065.50  is  amended  by 
revising  the  section  heading, 
introductory  text  and  paragraph  (a),  and 
adding  paragraphs  (e)  through  (1),  to 
read  as  follows: 

§1065.50    Class  and  component  prices. 

Subject  to  the  provisions  of  §  1065.52, 
the  class  prices  per  hundredweight  of 
milk  containing  3.5  percent  butterfat 
and  the  component  [mces  for  the  month 
shall  be  as  follows: 

(a)  Class  I  price.  The  Class  I  price  for 
the  month  per  hundredweight  of  milk 
containing  3.5  percent  butterfat  shall  be 
the  basic  formula  price  for  the  second 
preceding  month  plus  $1.75. 

•  •        •        •        • 

(e)  Class  I  differential  price.  The  Qass 
I  differential  price  shall  be  the 
difference  between  the  cuirrent  month's 
Class  I  and  Class  III  prices  (this  price 
may  be  negative). 

(f)  Class  n  differential  price.  The  Class 
n  differential  price  shall  be  the 
difference  between  the  current  month's 
Class  a  and  Class  m  prices  (this  price 
may  be  negative). 

(g)  Class  ni-A  differential  price.  The 
Class  ni-A  differential  price  shall  be  the 
difference  between  the  ciurent  month's 
Class  m  and  Class  UI-A  prices  (this 
price  may  be  negative). 


(h)  Skim  milk  price.  The  skim  milk 
price  pfT  hundredweight,  rounded  to 
the  nearest  cent,  shall  be  the  Class  III 
price  less  an  amoimt  computed  by 
multiplying  the  butterfat  differential  by 
35. 

(i)  Butterfat  price.  TTie  butterfat  price 
per  pound,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  the  Class  III 
price  plus  an  amount  computed  by 
multiplying  the  butterfat  diffarential  by 
965  and  dividing  the  resulting  amount 
by  one  hundred. 

(j)  Protein  price.  The  protein  price  per 
pound,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  1.32  times  the 
average  monthly  price  per  pound  for  40- 
pound  block  Cheddar  dieese  on  the 
National  Cheese  Exchange  as  reported 
by  the  Department. 

(k)  Other  solids  price.  Other  solids  are 
herein  defined  as  solids  not  fat  other 
than  protein.  The  other  solids  price  per 
pound,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  the  basic 
formula  price  at  test  less  the  average 
butterfat  test  of  the  basic  formula  price 
as  reported  by  the  Department  times  the 
butterfat  price,  less  the  average  protein 
test  of  the  basic  formula  price  as 
reported  by  the  Department  for  the 
month  times  the  protein  price,  and 
dividing  the  resulting  araoimt  by  the 
average  other  solids  test  of  the  basic 
formula  price  as  reported  by  the 
Department.  If  the  resulting  price  is  less 
than  zero,  then  the  protein  price  will  be 
reduced  so  that  the  other  solids  price 
equals  zero. 

(1)  Somatic  cell  adjustment.  (1)  The 
somatic  cell  adjustment  rate,  per  1,000 
somatic  cells,  rounded  to  five  decimal 
places,  shall  be  computed  by 
multiplying  .0005  times  the  monthly 
Cheddar  cheese  price  as  defined  in 
paragraph  (j)  of  this  section. 

(2)  The  somatic  cell  adjustment,  per 
hundredwei^t,  shall  be  determined  by 
subtracting  from  350  the  somatic  cell 
count  (in  thousands)  of  the  milk, 
multiplying  the  difference  by  the 
somatic  cell  adjustment  rate,  and 
rounding  to  the  nearest  full  cent. 

4.  Section  1065.53,  including  the 
section  heading,  is  revised  to  read  as 
follows: 

§  1 065.53    Announcement  of  class  and 
component  prices. 

On  or  before  the  5th  day  of  the  month, 
the  market  administrator  shall  aimoimce 
the  following  prices: 

(a)  The  Class  I  price  for  the  following 
month; 

(b)  The  Class  II  price  for  the  following 
month; 

(c)  The  Class  III  price  for  the 
preceding  month- 
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(d)  The  Class  m-A  price  for  the 
preceding  month; 

(e)  The  skim  milk  price  for  the 
preceding  month; 

(f)  The  butterfat  price  for  the 
preceding  month; 

(g)  The  protein  price  for  the  preceding 
month;  % 

(h)  The  other  solids  price  for  the 
preceding  month; 

(i)  The  somatic  cell  adjustment  rate  . 
for  the  preceding  month;  and 

(j)  The  butterfat  differential  for  the 
preceding  month. 

5.  The  section  heading  in  §  1065.60    ■ 
and  the  undesignated  centerheading 
preceding  it,  the  introductory  text,  and 
paragraphs  (a)  and  (f)  are  revised  to  read 
as  follows: 

Producer  Price  Diffierential 

SI 065.60    Handler's  value  of  milk. 

For  the  purpose  of  computing  a " 
handler's  obligation  for  milk  the  market 
administrator  shall  determine  for  each 
month  the  value  of  milk  of  each  handler 
described  in  §  1065.9(a)  with  respect  to 
each  of  its  pool  plants  and  each  handler 
described  in  §  1065.9(b)  and  (c). 

(a)  The  handler's  obligation  for  • 

producer  milk  shall  be  computed  as 
follows: 

(1)  Multiply  the  total  hundredweight 
of  milk  in  Class  I  as  determined 
pursuant  to  §  1065.44(c)  by  the  Class  I 
differential  price  for  the  month; 

(2)  Add  an  amount  obtSined  by 
multiplying  the  total  hundredweight  of 
milk  in  Class  II  as  determined  piusuant 
to  §  1065.44(c)  by  the  Class  n 
differential  price  for  the  month; 

(3)  Add  an  amount  obtained  by 
multiplying  the  hundredweight  of  skim 
milk  in  Class  I  as  determined  pursuant 
to  §  1065.44(a)  by  the  skim  milk  price; 

(4)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  skim  milk  in 
Class  II  and  Class  III  as  determined 
pursuant  to  §  1065.44(a)  by  the  average 
protein  content  of  producer  skim  milk 
received  by  the  handler,  and 
multipljdng  the  resulting  poimds  of 
protein  by  the  protein  price; 

(5)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  skim  milk  in 
Class  n  and  Class  III  as  determined 
pursuant  to  §  1065.44(a)  by  the  average 
other  solids  content  of  producer  skim 
milk  received  by  the  handler,  and 
multiplying  the  resulting  pounds  of 

lather  solids  by  the  other  solids  price. 

(6)  Add  an  adjustment  for  somatic  cell 
content  determined  by  multiplying  the 
value  reported  pursuant  to 

§  1065.30(a)(1)  by  the  percentage  of  the 
total  producer  milk  allocated  pursuant 
to  §  1065.44(c)  that  is  allocated  to  Class 
n  and  Class  ID;  and 
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(7)  Add  an  amount  obtained  by 
multiplying  the  total  himdredweight  of 
producer  milk  eligible  to  be  priced  as 
Class  ni-A  by  the  Class  IIl-A  differential 
price  for  the  month. 
•        •        •        *        • 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  differential  price 
applicable  at  the  location  of  the  nearest 
imregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  poimds  of  skim  milk  and  butterfet 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1065.43(d)  and  §  1065.44(a)(7)(i)  and 
the  poimds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1065.44(a)(ll)  and  the  corresponding 
steps  of  §  1065.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 
•        •        •        •        • 

6.  Section  1065.61  is  amended  by 
revising  the  section  heading, 
introductory  text,  and  paragraphs  (a) 
and  (f),  to  read  as  follows: 

§  1 065.61    Producer  price  differential. 

For  each  month  the  market 
administrator  shall  compute  a  producer 
price  differential  per  hundredweight  of 
milk  received  from  producers,  as 
follows:         ^ 

(a)  Combine  into  one  total  for  all 
handlers: 

(1)  The  values  computed  pursuant  to 
§  1065.60(a)(1).  (a)(2),  (a)(7)  and  (b) 
through  (i)  for  all  handlers;  and 

(2)  Add  values  computed  pursuant  to 
§  1065.60(a)(3),  (a)(4),  (a)(5)  and  (a)(6); 
and  subtract  the  values  obtained  by 
multiplying  the  handlers'  total  pounds 
of  protein  and  total  pounds  of  other 
sohds  contained  in  such  milk  by  their 
respective  prices,  and  the  total  value  of 
the  somatic  cell  adjustment 
***** 

(f)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (e)  of 
this  section.  The  result  shall  be  the 
"producer  price  differential." 

7.  Section  1065.62  is  revised  to  read 
as  follows: 

f  1065.62    Announcement  of  producer 
prices. 

On  or  before  the  12th  day  after  the 
end  of  each  month,  the  market 
administrator  shall  announce  the 
following  prices  and  information: 


(a)  The  producer  price  differential; 

(b)  The  protein  price; 

(c)  The  other  solids  price; 

(d)  The  butterfat  price; 

(e)  The  somatic  cell  adjustment  rate; 

(f)  The  average  butterfat,  protein  and 
other  solids  content  of  producer  milk; 
and 

(g)  The  statistical  imiform  price  for 
milk  containing  3.5  percent  butterfat, 
computed  by  combining  the  Class  III 
price  and  the  producer  price 
differential. 

8.  Section  1065.71  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  1 065.71    Payments  to  the  producer- 
settlament  fund. 

(a)  •  *  • 

(2)  The  sum  of: 

(i)  An  amount  obtained  by 
multiplying  the  total  hundredweight  of 
producer  milk  determined  pursuant  to 
§  1065.44(c)  by  the  producer  price 
differential  as  adjusted  pursuant  to 
§1065.75; 

(ii)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein 
contained  in  producer  milk  by  the 
protein  price; 

(iii)  An  amount  obtained  by 
multiplying  the  total  pounds  of  other, 
solids  contained  in  producer  milk  by 
the  other  solids  price; 

(iv)  The  total  value  of  the  somatic  cell 
adjustment  to  producer  milk;  and 

(v)  An  amount  obtained  by 
multiplying  the  pounds  of  skim  milk 
and  butterfat  for  which  a  value  was 
computed  pursuant  to  §  1065.60(f)  by 
the  producer  price  differential  as 
adjusted  pursuant  to  §  1065.52  for  the 
location  of  the  plant  from  which 
received. 
***** 

9.  Section  1065.73  is  amended  by 
revising  paragraphs  (a),  (c),  (d)  and  (e) 
to  read  as  follows: 

§  1 065.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)  Each  handler  shall  pay  for  milk 
received  from  producers  for  which 
payment  is  not  made  to  a  cooperative 
association  pursuant  to  paragraph  (b)  or 
(c)  of  this  section  as  follows: 

(1)  On  or  before  the  27th  day  of  the 
month,  to  each  producer  who  has  not 
discontinued  shipping  milk  to  such 
handler  before  the  end  of  the  month,  for 
producer  milk  received  during  the  first 
15  days  of  the  month  at  a  rate  per 
hundredweight  not  less  than  the 
statistical  uniform  price  computed 
pursuant  to  §  1065.62(g)  for  the 
preceding  month,  less  proper 
deductions  authorized  in  writing  by 
such  producer;  and 


(2)  On  or  before  the  18th  day  after  the 
end  of  the  month,  payment  for  producer 
milk  received  during  such  month  shall 
not  be  less  than  the  sum  of: 

(i)  The  hundredweight  of  producer 
milk  received  times  the  producer  price 
differential  as  adjusted  pursuant  to 
§1065.75; 

(ii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 
(iii)  TTie  pounds  of  protein  received 
times  the  protein  price  for  the  month; 

(iv)  The  pounds  of  other  solids 
received  times  the  other  soUds  price  for 
the  month; 

(v)  The  hundredweight  of  milk 
received  times  the  somatic  cell 
adjustment  for  the  month; 

(vi)  Less  any  payment  made  pursuant 
to  paragraph  (a)(1)  of  this  section; 

(vii)  Less  proper  deductions 
authorized  in  writing  by  such  producer 
and  plus  or  minus  adjustments  for 
errors  in  previous  payments  made  to 
such  producer;  . 

(viii)  Less  d^uctions  for  marketing 
services  pursuant  to  1065.86  and  for 
advertising  and  promotion  pursuant  to 
§1065.107;  and 

(ix)  If  by  such  date  the  handler  has 
not  received  full  payment  from  the 
market  administrator  pursuant  to    . 
§  1065.72  for  such  month,  it  may  reduce 
pro  rata  its  payment  to  producers  by  not 
more  than  the  amount  of  such 
underpayment.  Payment  to  producers 
shall  be  completed  thereafter  not  later 
than  the  date  for  making  payments 
pursuant  to  this  paragraph  next 
following  receipt  of  the  balance  due 
from  the  market  administrator. 
•        •        *        •        * 

(c)  Each  handler  shall  pay  a 
cooperative  association  for  milk 
received  by  the  handler  from  a 
cooperative  association  acting  as  a 
handler  described  in  §  1065.9(c)  as 

follows: 

(1)  For  milk  received  during  the  first 
15  days  of  the  month,  the  handler  shall 
pay  the  cooperative  association  on  or 
before  the  26th  day  of  the  month  during 
which  the  milk  was  received  at  a  rate 
per  hundredweight  not  less  than  the 
statistical  uniform  price  computed 
pursuant  to  §  1065.62(g)  for  the 
preceding  month;  and 

(2)  For  milk  received  during  the 
month  the  handler  shall  pay  the 
cooperative  association  on  or  before  the 
17th  day  after  the  end  of  the  month 
during  which  the  milk  was  received  as 
follows: 

(i)  The  hundredweight  of  milk 
received  times  the  producer  price 
differential  applicable  at  the  location  of 
the  receiving  handler's  plant; 

(ii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 
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(iii)  The  pounds  of  protein  received 
times  the  protein  price  for  the  month; 

(iv)  The  pounds  of  other  solids 
received  times  the  other  soUds  price  for 
the  month; 

(v)  The  hundredweight  of  milk 
received  times  the  somatic  cell 
adjustment  for  the  mcHith;  and 

(vi)  Less  any  payment  made  pursuant 
to  paragraph  (c)(1)  of  this  section. 

(d)  Each  handler  shall  pay  a 
cooperative  association  for  fluid  milk 
products  received  by  transfer  or 
diversion  from  a  pool  plant  operated  by 
the  cooperative  association  as  follows: 

(1)  For  milk  received  during  the  first 
15  days  of  the  month,  the  handler  shall 
pay  the  cooperative  association  on  or 
before  the  26th  day  of  the  month  during 
which  the  milk  was  received  at  a  rate 
per  hundredweight  not  less  than  the 
Class  m  price  for  the  preceding  month; 
and 

(2)  For  milk  received  and  classified 
during  the  month  the  handler  shall  pay 
the  cooperative  association  on  or  before 
the  17th  day  after  the  end  of  the  month 
during  which  the  milk  was  received  as 
followR 

(i)  TTie  hundredweight  of  Class  I  milk 
received  times  the  Class  I  differential 
price  for  the  month  applicable  at  the 
transferee  plant,  plus  the  pounds  of 
Class  I  skim  milk  times  the  skim  milk 
price  for  the  month; 

(ii)  The  hundredweight  of  Class  II 
milk  received  times  the  Class  II 
differential  price  for  the  month; 

(iii)  The  hundredweight  of  Class  III- 
A  milk  received  times  Ae  Class  III-A 
differential  price  for  the  month; 

(iv)  The  pounds  of  butterfet  received 
times  the  butterfet  price  for  the  month; 

(v)  The  pounds  of  protein  received  in 
Class  II  and  Class  in  milk  times  the 
proteinprice  for  the  month; 

(vi)  The  pounds  of  other  solids 
received  in  Class  n  and  Class  m  milk 
times  the  other  solids  price  for  the 
month; 

(vii)  The  himdredweight  of  Cla^  n 
and  Class  in  milk  received  times  the 
somatic  cell  adjustment;  and 

(viii)  Less  any  payment  made 
pursuant  to  paragraph  (d)(1)  of  this 
section. 

(e)  In  making  payments  for  producer 
milk  pursuant  to  paragraphs  {a)(2)  or 
(b)(2)  of  this  section,  each  handler  shall 
furnish  each  producer  or  cooperative 
association  to  whom  such  payment  is 
made  a  supporting  statement  in  such 
form  that  it  may  t>e  retained  by  the 
redoient  which  shall  show: 

(ij  The  month  and  the  identity  of  the 
producer; 

(2)  The  daily  and  total  pounds  for 
each  producer; 

(3)  The  total  pounds  of  butterfet 
contained  in  the  producer's  milk; 


(4)  The  total  pounds  of  protein 
contained  in  the  producer's  milk; 

(5)  The  total  pounds  of  other  solids 
contained  in  the  producer's  milk; 

(6)  The  somatic  cell  coimt  of  the 
producer's  milk; 

(7)  The  minimiun  rate  or  rates  which 
pajrment  to  the  producer  is  required 
pursuant  to  this  order; 

(8)  The  rate  that  is  used  in  making 
payment  if  such  rate  is  other  than  the 
applicable  minimum  rate; 

(9)  The  amoimt.  or  the  rate  per 
hundredweight,  or  rate  per  pound  of 
component,  and  the  nature  of  each 
deduction  claimed  by  the  handler;  and 

(10)  The  net  amount  of  payment  to 
such  producer  or  cooperative. 

•        •        •        •        • 

10.  Sections  1065.74  and  1065.75  are 
revised  to  read  as  follows: 

11065.74  BunMlat<flff«rantiaL 

The  butterfat  differential,  rounded  to 
the  nearest  one-tenth  cent,  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufactiuing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1065.51  (a) 
through,(e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchan^  Grade  A 
butter  price  as  reported  by  tiie 
Department 

1 1 065.75  Plant  location  adjustments  for 
producsrs  and  on  nonpool  milk. 

(a)  The  producer  price  differential  for 
producer  milk  shall  be  adjusted 
according  to  the  location  of  the  plant  of 
actual  receipt  at  the  rates  set  forth  in 

i  1065.52. 

(b)  For  purposes  of  computations 
pursuant  to  §§  1065.71  and  1065.72,  the 
producer  price  differential  shall  be 
adjusted  at  the  rates  set  forth  in 

§  1065.52  applicable  at  the  location  of 
the  nonpool  plant  firom  which  the  milk 
was  received,  except  that  the  adjusted 
producer  price  differential  shall  not  be 
less  than  zero. 

11.  Section  1065.76  is  amended  by 
revising  paragraph  (a)(4)  and  the  third 
sentence  of  paragraph  (b)(l){ii)  to  read 
as  follows,  and  changing  the  reference 
"§  1065.71(a)(2)(ii)"  in  paragraph 
(b)(l)(iii)  to  "§  1065.7l(a)(2)(v)": 

11065.76  Payments  by  handler  operating 
a  partiaNy  rsgutalad  distributing  plant 

•        •        *        •        • 

(a)  •  •  • 

(4)  Multiply  the  remaining  pounds  by 
the  amount  by  which  the  Class  I 
diffarential  price  exceeds  the  producer 
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price  differential,  both  prices  to  be 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant,  with  the 
difiierence  to  be  not  less  than  zero; 

*        •        •        •        • 

(b)*  •  • 

(D*  •  * 

(ii)  *  •  •  Any  such  transfers 
remaining  after  the  above  allocation 
which  are  classified  in  Class  I  and  for 
which  a  value  is  computed  for  the 
handler  operating  the  partially  regulated 
distributing  plant  pursuant  to  §  1065.60 
shall  be  priced  at  tne  statistical  uniform 
price  (or  at  the  weighted  average  price 
if  such  is  provided)  of  the  respective 
order  regulating  the  handling  of  milk  at 
the  transferee-plant,  with  such 
statistical  uniform  price  adjusted  to  the 
location  of  the  nonpool  plant  (but  not  to 
be  less  than  the  lowest  class  price  of  the 
respective  order),  except  that  transfers 
of  reconstituted  skim  milk  in  filled  milk 
shall  be  priced  at  the  lowest  class  price 
of  the  respective  order;  and 


PARTI  068— MILK  IN  THE  UPPER 
MOWEST  MARKETINQ  AREA 

1.  Section  1068.30  is  amended  by 
revising  paragraphs  (a)  and  (c)  and 
removing  paragraph  (d),  to  read  as 
follows: 


{1068.30 
utilization. 


Reperts  ef  receipts  and 


(a)  Each  handler  described  in  §  1068.9 
(a),  (b),  and  (c)  shall  report  for  each  of 
its  operations  the  following  information: 

(ij  Product  pounds,  pounds  of 
butterfat,  pounds  of  protein,  pounds  of 
soUds-not-fat  other  than  protein  (other 
solids),  and  the  value  of  fiie  somatic  cell 
adjustment  contained  in  or  represented 
by: 

(i)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
handler;  and 

(ii)  Receipts  of  milk  from  handlers 
described  in  §  1068.9(c). 

(2)  Product  pounds  and  pounds  of 
butterfat  contained  in: 

(i)  Receipts  by  transfer  or  diversion  of 
bulk  fluid  milk  products  from  pool 
plants; 

(ii)  Receipts  of  fluid  milk  products  not 
included  in  paragraphs  (a)(1)  or  (a)(2)(i) 
of  this  section  and  bulk  fluid  cream 
products  from  any  source; 

(iii)  Receipts  of  other  source  milk;  and 

(iv)  biventories  at  the  b^inning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in 
S  1068.40(b)(1). 

(3)  The  utilization  or  disposition  of  all 
milk,  filled  milk,  and  milk  products 
required  to  be  reported  pursuant  to  this 
paragraph. 


(4)  Such  other  information  with 
respect  to  the  receipts  and  utilization  of 
skim  milk,  butterfat,  milk  protein,  Other 
non&t  solids,  and  somatic  cell 
information,  as  the  market  administrator 
may  prescribe. 

*  *       *       •  ■     • 

(c)  Each  handler  not  specified  in 
paragraphs  (a)  and  (b)  of  this  section 
shall  report  with  respect  to  its  receipts 
and  utilization  of  milk,  filled  milk,  and 
milk  products  in  such  manner  as  the 
market  administrator  may  prescribe. 

2.  Section  1068.31  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§1068.31    Payroll  reports. 

(a)  On  or  before  the  22nd  day  of  each 
mcHith,  each  handler  described  in 
§  1068.9  (a),  (b),  and  (c)  shall  report  to 
the  market  administrator  its  producer 
payroll  for  such  month,  in  the  detail 
prescribed  by  the  market  administrator, 
showing  for  each  producer  the 
information  described  in  §  1068.73(f). 

*  *        •        •        • 

3.  Section  1068.50  is  amended  by 
revising  the  section  heading, 
introductory  text  and  paragraph  (a),  and 
adding  paragraphs  (e)  through  (1)  to  read 
as  follows: 

§  1 068.50    Class  and  component  prices. 

Subject  to  the  provisions  of  §  1068.52, 
the  class  prices  per  himdredweight  of 
milk  containing  3.5  percent  butterfat 
and  the  component  prices  for  the  month 
shall  be  as  follows: 

(a)  Class  I  price.  The  Class  I  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $1.20. 

*  •        •        *        « 

(e)  Class  I  differential  price.  The  Class 
I  differential  price  shall  be  the 
difference  between  the  current  month's 
Class  I  and  Class  III  prices  (this  price 
may  be  negative). 

(f)  Class  II  differential  price.  The  Class 
n  differential  price  shall  be  the 
difference  between  the  current  month's 
Class  II  and  Class  ni  prices  (this  price 
may  be  negative).     -^ 

(g)  Class  ni-A  differential  price.  The 
Class  ni-A  differential  price  shall  be  the 
difference  between  the  current  month's 
Class  in  and  Class  III-A  prices  (this 
price  may  be  negative). 

(h)  Skim  milk  price.  The  skim  milk 
price  per  hundredweight,  rounded  to 
the  nearest  cent,  shall  be  the  Class  in 
price  less  an  amoimt  computed  by 
multiplying  the  butterfat  differential  by 
35. 

(i)  Butterfat  price.  The  butterfat  price 
per  poimd,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  the  Class  in 
price  plus  an  amoimt  computed  by 
multiplying  the  butterfat  chfferential  by 


965  and  dividing  the  resulting  amoimt 
by  one  hundred. 

(j)  Protein  price.  The  protein  price  per 
pound,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  1.32  times  the 
average  monthly  price  per  pound  for  40- 
pound  block  Cheddar  dieese  on  the 
National  Cheese  Exchange  as  reported 
by  the  Department. 

(k)  Other  solids  price.  Other  solids  are 
herein  defined  as  solids-not-fat  other 
than  protein.  The  other  solids  price  per 
pound,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  the  basic 
formula  price  at  test  less  the  average 
butterfat  test  of  the  basic  formula  price 
as  reported  by  the  Department  times  the 
butt^at  price,  less  the  average  protein 
test  of  the  basic  formula  price  as 
reported  by  the  Department  for  the 
month  times  the  protein  price,  and 
dividing  the  resulting  amount  by  the 
average  other  solids  test  of  the  basic 
formula  price  as  reported  by  the 
Department.  If  the  resulting  price  is  less 
than  zero,  then  the  protein  price  will  be 
reduced  so  that  the  other  solids  price 
equals  zero. 

(1)  Somatic  cell  adjustment.  (1)  The 
somatic  cell  adjustment  rate,  per  1,000 
somatic  cells,  rounded  to  five  decimal 
places,  shall  be  computed  by 
multiplying  .0005  times  the  monthly 
cheddar  cheese  price  as  defined  in 
paragraph  (j)  of  this  section. 

(2)  The  somatic  cell  adjustment  per 
hundredweight  shall  be  determined  by 
subtracting  from  350  the  somatifc  cell 
count  (in  thousands]  of  the  milk, 
multiplying  the  difference  by  the 
somatic  cell  adjustment  rate,  and 
rounding  to  the  nearest  full  cent. 

4.  Section  1068.53,  including  the 
section  heading,  is  revised  to  read  as 
follows: 

§  1 068.53    Announcement  of  class  and 
component  prices. 

On  or  before  the  5th  day  of  the  month, 
the  market  administrator  shall  announce 
the  following  prices: 

(a)  The  Class  I  price  for  the  following 
month; 

(b)  The  Class  U  price  for  the  following 
month; 

(c)  The  Class  in  price  for  the 
preceding  month; 

(d)  The  Class  ffl-A  price  for  the 
preceding  month; 

(e)  The  skim  milk  price  for  the 
preceding  month; 

(f)  The  butterfat  price  for  the 
preceding  month; 

(g)  the  protein  price  for  the  preceding 
month; 

(h)  The  other  solids  price  for  the 
preceding  month; 

(i)  The  somatic  cell  adjustment  rate 
for  the  preceding  month;  and 


(j)  The  butterfat  differential  for  the 
preceding  month.  ^ 

5.  The  section  heading  in  §  1068.60 
and  the  undesignated  centerheading 
preceding  it,  the  introductory  text  and 
paragraphs  (a),  (f).  and  (g),  are  revised  to 
read  as  follows: 

Producer  Price  Diffierential 

11068.60    Handler's  value  of  miHL 

For  the  purpose  of  computing  a 
handler's  obligation  for  producer  milk, 
the  market  administrator  shall 
determine  for  each  month  the  value  of 
milk  of  each  handler  described  in 
§1068.9  (a),  (b),  and  (c). 

(a)  The  handler's  obligation  for 
producer  milk  shall  be  computed  as 
follows: 

(1)  Multiply  the  total  hundredweight 
of  producer  milk  in  Class  I  as 
determined  pursuant  to  §  1068.43(a)  and 
§  1068.44(c)  by  the  Class  I  differential 
price  for  the  month; 

(2)  Add  an  amount  obtained  by 
multiplying  the  total  hundredweight  of 
producer  milk  in  Class  U  as  determined 
pursuant  to  §  1068.43(a)  and 

§  1068.44(c)  by  the  Class  n  differential 
price  for  the  month; 

(3)  Add  an  amount  obtained  by 
multiplying  the  hundredweight  of  skim 
milk  in  Class  I  as  determined  pursuant 
to  §  1068.43(a)  and  §  1068.44(a)  by  the 
skim  milk  price; 

(4)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  skim  milk  in 
Class  U  and  Class  UI  as  determined 
pursuant  to  §  1068.43(a)  and 

1 1068.44(a)  by  the  average  protein 
content  of  producer  skim  milk  received 
by  the  handler,  and  multiplying  the 
resulting  pounds  of  protein  by  the 
protein  price; 

(5)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  skim  milk  in 
Class  n  and  Class  ni  as  determined 
pursuant  to  §  1068.43(a)  and 

§  1068.44(a)  by  the  average  other  solids 
content  of  producer  skim  milk  received 
by  the  handler,  and  muUiplying  the 
resulting  pounds  of  other  solids  by  the 
other  sohds  price. 

(6)  Add  an  adjustment  for  somatic  cell 
content  determined  by  multiplying  the 
value  reported  pursuant  to 

§  1068.30(a)(1)  by  the  percentage  of  the 
total  producer  milk  assigned  to  Class  n 
and  Class  HI  pursuant  to  §§  1068.43(a) 
and  1068.44(c):  and 

(7)  Add  an  amount  obtained  by 
multiplying  the  total  hundredweight  of 
producer  milk  eligible  to  be  priced  as 
Class  ni-A  by  the  Class  III-A 
differential  price  for  the  month. 

•        »        «        •        * 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  differential  price 
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applicable  at  the  location  of  the  nearest 
^unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
$  1068.43(e)  and  §  1068.44(a)(7)(i)  and 
die  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1068.44(a)(ll)  and  the  corresponding 
steps  of  §  1068.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(gl  Subtract,  for  a  nandler  described  in 
S  1068.9(c),  the  amount  charged  the 
preceding  month  for  the  skim  milk  and 
butterfat  contained  in  inventory  at  the 
beginning  of  the  month  that  was 
delivered  to  a  pool  plant  during  the 
month: 

•  •       •       •       • 

6.  Section  1068.61  is  amended  by 
revising  the  section  heading, 
introductory  text,  and  paragraphs  (a) 
and  (e),  to  read  as  follows: 

§  1068.61    producer  price  differential. 

For  each  month  the  market 
administrator  shall  compute  a  producer 
price  differential  per  hundredweight  of 
milk  as  follows: 

(a)  Combine  into  one  total  for  all 
handlers: 

(1)  The  estimated  values  computed 
pursuant  to  §  1068.60  (a)(1),  (a)(2).  (a)(7) 
and  (b)  through  (j)  for  all  handlers:  and 

(2)  Add  the  estimated  values 
computed  pursuant  to  §  1068.60  (a)(3), 
(a)(4),  (a)(5)  and  (a)(6);  and  subtiact  the 
values  obtained  by  multiplying  the 
handlers'  total  pounds  of  protein  and 
total  pounds  of  other  solids  contained  in 
such  milk  by  their  respective  prices,  and 
the  total  value  of  the  somatic  cell 
adjustment 

•  •        •        •       • 

(e)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  bom  the  price 
computed  pursuant  to  paragraph  (d)  of 
this  section.  The  resuh  shall  be  die 
"producer  price  differential"  for  milk 
received  from  producers. 

7.  Section  1068.62  is  revised  to  read 
as  follows: 

f  1 068.62    Announcement  of  producer 
prices. 

On  or  before  the  12th  day  after  the 
end  of  each  month,  the  market 
administrator  shall  announce  the 
following  prices  and  information: 


(a)  The  producer  price  differential; 

(b)  The  protein  price; 

(c)  The  other  solids  price; 

(d)  The  butterfat  price; 

(e)  The  somatic  cell  adjustment  rate; 

(f)  The  average  butterfet,  protein  and 
other  solids  content  of  producormilk; 
and  ^ 

is)  The  statistical  uniform  price  for 
milk  containing  3.5  percent  butterfat, 
computed  by  combining  the  Class  III 
price  and  the  producer  price 
differential. 

8.  Section  1068.71  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§1068.71    Payments  to  ttte  producer^ 
settlement  fund. 

(a)  On  or  before  the  16th  day  after  the 
end  of  the  month,  each  handler  shall 
pay  to  the  market  administrator  the 
amount,  if  any,  by  which  the  amount 
specified  in  paragraph  (a)(1)  of  this 
section  exceeds  the  amount  specifred  in 
paragraph  (a)(2)  of  this  section: 

(1)  The  total  value  of  milk  of  the 
handler  for  such  month  as  determined 
pursuant  to  §  1068.60. 

(2)  The  sum  of: 

(i)  The  value  of  such  handler's 
receipts  of  producer  milk  and  milk 
received  bom  a  handler  described  in 
§  1068.9(c).  In  the  case  of  a  handler 
described  in  §  1068.9(c),  less  the  amount 
due  from  other  handlers  pursuant  to 
§  1068.73(d).  The  value  of  producer 
milk  shall  be  computed  as  follows: 

(A)  Aij  amount  obtained  by 
multiplying  the  total  himdredweight  of 
producer  milk  by  the  producer  price 
differential  as  adjusted  purauant  to 

§  1068.75; 

(B)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein 
contained  in  producer  milk  by  the 
protein  price; 

(C)  An  amount  obtained  by 
multiplying  the  total  pounds  of  other 
solids  contained  in  producer  milk  by 
the  other  soUds  price; 

P)  The  total  value  of  the  somatic  cell 
adjustment  to  producer  milk;  and 

(ii)  An  amount  obtained  by 
multiplying  the  poimds  of  skim  milk 
and  butterfat  for  which  a  value  was 
computed  pursuant  to  §  1068.60(0  by 
the  producer  price  differential  as 
adjusted  pursuant  to  §  1068.52  for  the 
location  of  the  plant  bom  which 
received. 

9.  Sections  1068.73, 1068.74,  and 
1068.75  are  revised  to  read  as  follows: 

§  1 068.73    Payments  to  producere  and  to 
cooperative  associations. 

Each  handler  shall  pay  for  milk 
received  fi^m  producers  or  cooperative 
associations  as  follows: 


(a)  On  or  before  the  25th  day  of  the 
month,  each  handler  shall  pay  for  skun 
milk  and  butterfat  received  during  the 
first  15  days  of  the  month  from  a 
cooperative  association: 

(1)  That  is  a  handler  pursuant  to 

§  1068.9(a),  at  not  less  than  the  Class  I 
price  for  the  month  at  the  location  of  the 
transferee  or  transferor  plant,  whichever 
is  higher,  adjusted  by  the  butterfat 
difiiarential  for  the  preceding  month; 

(2)  That  is  a  handler  piusuant  to 
§  1068.9(c),  at  not  less  than  the 
statistical  uniform  price  at  its  plant 
location  for  the  preceding  month, 
adjusted  by  the  butterfat  differential  for 
the  preceding  month;  and 

(3)  That  is  not  a  handler  but  which  is 
authorized  to  collect  payment  on  behalf 
of  its  member  producers  and  has 
requested  that  payment  be  made  to  it  in 
aggregate,  at  not  less  than  the  statistical 
imiform  price  at  its  plant  location  for 
the  preceding  month,  adjusted  by  the 
butterfat  differential  for  the  preceding 
month. 

(b)  On  or  before  the  4th  day  after  the 
end  of  the  month,  each  handler  shall 
pay  for  skim  milk  and  butterfat  received 
during  the  first  15  days  of  the  month 
from  a  producer  for  whom  payment  is 
not  being  made  pursuant  to  paragraph 
(a)  of  this  section  and  who  has  not 
discontinued  shipping  to  such  handler, 
at  not  less  than  the  statistical  imiform 
price  at  its  plant  location  for  the 
preceding  month,  adjusted  by  the 
butterfat  differential  for  the  preceding 
month. 

(c)  On  or  before  the  11th  day  after  the 
end  of  the  month,  each  handler  shall 
pay  for  milk  received  and  classified 
during  the  month  from  a  cooperative 
association  which  is  a  handler  pursuant 
to  §  1068.9(a)  adjusted  at  the  location  of 
the  transferee  or  transferor  plant, 
whichever  is  higher,  payment  shall  be 
determined  as  follows: 

(1)  The  hundredweight  of  Class  I  milk 
received  times  the  Class  I  differential 
price  for  the  month  plus  the  pounds  of 
Class  I  skim  milk  times  the  skim  milk 
price  for  the  montlT 

(2)  The  himdredweight  of  Class  II 
milk  received  times  the  Class  II 
differential  price  for  the  month; 

(3)  The  hundredweight  of  Class  m-A 
milk  received  times  the  Class  III-A 
differential  price  for  the  month; 

(4)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 

(5)  The  pounds  of  protein  received  in 
Class  n  and  Class  m  milk  times  the 
protein  pnce  for  the  month; 

(6)  The  pounds  of  other  solids 
received  in  Class  n  and  Class  m  milk 
times  the  other  solids  price  for  the 
m(Hith; 


(7)  The  hundredweight  of  Class  II  and 
Class  m  milk  received  times  the  somatic 
cell  adjustment;  and 

(8)  Less  any  payment  made  pursuant 
to  paragraph  (a)(1)  of  this  section. 

(d)  Cta  or  before  the  18th  day  after  the 
end  of  the  month,  each  handler  shall 
make  payment  as  described  in  this 
paragraph  to: 

(1)  A  cooperative  association  that  is  a 
handler  pursuant  to  §  1068.9(c); 

(2)  A  cooperative  association  that  is 
not  a  handler  but  which  is  authorized  to 
collect  payment  on  behalf  of  its  member 
producers  and  has  requested  that 
payment  be  made  to  it  in  aggregate; 

(3)  A  producer  for  whom  payment  is 
not  being  made  pursuant  to  paragraph 
(d)  (1)  and  (2)  of  this  section. 

(4)  Payment  shall  be  determined  by: 
(i)  The  hundredweight  of  producer 

milk  received  times  the  producer  price 
differential  as  adjusted  pursuant  to 
§1068.75; 

(ii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 

(iii)  The  pounds  of  protein  received 
times  the  protein  price  for  the  month; 

(iv)  The  pounds  of  other  solids 
received  times  the  other  solids  price  for 
the  month; 

(v)  The  hundredweight  of  milk 
received  times  the  somatic  cell 
adjustment  for  the  month;  and 

(vi)  Less  any  payment  made  pursuant 
to  paragraph  (a)  or  (b)  of  this  section. 

(e)  In  making  payments  pursuant  to 
paragraphs  (a)  (2)  and  (3),  (b)  and  (d)  of 
this  section,  deductions  may  be  made 
for  marketing  services  pursuant  to 

§  1068.86  and  for  any  proper  deductions 
authorized  by  tRe  producer.  In  the  event 
a  handler  has  not  received  full  payment 
fit>m  the  market  administrator  pursuant 
to  §  1068.72  by  die  18tii  day  of  the 
month,  the  handler  may  reduce  pro  rata 
its  payments  to  producers  pursuant  to 
paragraph  (d)  by  not  more  than  the 
amount  of  such  underpayment. 
Following  receipt  of  the  balance  due 
bom  the  market  administrator,  the 
handler  shall  complete  payments  to 
producere  not  later  than  the  next 
payment  date  provided  under  this 
section. 

(f)  In  making  payment  to  individual 
producers  as  required  by  this  section, 
each  handler  shall  furnish  each 
producer  bom  whom  it  received  milk  a 
supporting  statement,  in  such  form  that 
it  may  be  retained  by  the  producer, 
which  shall  show: 

(1)  The  month  and  the  identity  of  the 
hfflidler  and  producer; 

(2)  The  total  pounds  of  milk  received 
from  the  producer; 

(3)  The  total  pounds  of  butterfat 
contained  in  the  producer's  milk; 

(4)  The  total  pounds  of  protein 
contained  in  the  producer's  milk; 


(5)  The  total  pounds  of  other  solids 
contained  in  the  producer's  milk; 

(6)  The  somatic  cell  count  of  the 
producer's  milk; 

(7)  The  minimum  rate  or  rates  at 
which  payment  to  the  producer  is 
required  pursuant  to  this  section; 

(8)  The  rate  that  is  used  in  making 
payment  if  such  rate  is  other  than  the 
applicable  minimum; 

(9)  The  amount,  or  the  rate  per 
hundredweight,  or  rate  per  pound  of 
component,  of  each  deduction  claimed 
by  the  handler,  including  any  deduction 
claimed  under  §  1068.86.  together  with 
a  description  of  the  respective 
deductions;  and 

(10)  The  net  amount  of  the  payment 
to  the  producer. 

§1068.74    Butterfat  differential. 

The  butterfat  differential,  rounded  to 
the  nearest  one-tenth  cent,  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1068.51  (a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange  Grade  A 
butter  price  as  reported  by  the 
Department. 

§  1 068.75    Plant  location  ad)ustments  for 
producers  and  on  nonpool  mlllc. 

(a)  The  producer  price  differential  for 
producer  milk  received  at  a  pool  plant 
or  delivered  to  a  nonpool  plant  shall  be 
adjusted  according  to  the  location  of  the 
plant  of  actual  receipt  at  the  rates  set 
forth  in  §  1068.52. 

(b)  The  producer  price  differential 
applicable  to  other  source  milk  shall  be 
adjusted  at  the  rates  set  forth  in 

§  1068.52,  except  that  the  adjusted 
producer  price  differential  shall  not  be 
less  than  zero. 

10.  Section  1068.76  is  amended  by 
revising  paragraph  (a)(4)  and  the  third 
sentence  of  paragraph  (b)(l)(ii)  to  read 
as  follows: 

§  1 068.76    Payments  by  handier  operating 
a  partially  regulated  distributing  plant 

•  *        *        «        * 

(a)  *  •  * 

(4)  Multiply  the  remaining  pounds  by 
the  amount  by  which  the  Class  I 
differential  price  exceeds  the  producer 
price  differential,  both  prices  to  be 
appUcable  at  the  location  of  the  partially 
regulated  distributing  plant,  with  the 
difference  to  be  not  less  than  zero; 

•  •        *        *        • 

(b)*** 


(1)  •  •  * 

(ii)  *  •  *  Any  such  transfers 
remaining  after  the  above  allocation 
which  are  classified  in  Class  I  and  for 
which  a  value  is  computed  for  the 
handler  operating  the  partially  regulated 
distributing  plant  pursuant  to  §  1068.60 
shall  be  priced  at  the  statistical  uniform 
price  (or  at  the  weighted  average  price 
if  such  is  provided)  of  the  respective 
order  regulating  the  handling  of  milk  at 
the  transferee-plant,  with  such 
statistical  unifomvjprice  adjusted  to  the 
location  of  the  nonpool  plant  (but  not  to 
be  less  than  the  lowest  class  price  of  the 
respective  order),  except  that  transfers 
of  reconstituted  skim  milk  in  filled  milk 
shall  be  priced  at  the  lowest  class  price 
of  the  respective  order;  and 

§1068.85    [Amended] 

11.  Section  1068.85  is  amended  by 
changing  the  word  "15th"  in  the 
introductory  text  to  "16th." 

§1068.86    [Amended] 

12.  Section  1068.86  is  amended  by 
changing  the  word  "15th"  in  paragraphs 
(a)  and  (b)  to  "16di." 

PART  1076— MILK  IN  THE  EASTERN 
SOUTH  DAKOTA  MARKETING  AREA 

1.  Section  1076.30  is  amended  by 
revising  paragraphs  (a)  and  (c)  and 
removing  paragraph  (d)  to  read  as 
follows: 


§1076.30 
utilization, 


Reports  of  receipts  and 


(a)  Each  handler  described  in 
§  1076.9(a),  (b),  and  (c)  shall  report  for 
each  of  its  operations  the  following 
information: 

(1)  Product  pounds,  pounds  of 
butterfat,  pounds  of  protein,  poimds  of 
soUds-not-fat  other  than  protein  (other 
solids),  and  the  value  of  the  somatic  cell 
adjustment  contained  in  or  represented 
by: 

(i)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
handler;  and 

(ii)  Receipts  of  milk  bom  handlers 
described  in  §  1076.9(c); 

(2)  Product  pounds  and  pounds  of 
butterfat  contained  in: 

(i)  Receipts  by  transfer  or  diversion  of 
bulk  fluid  milk  products  from  pool 
plants; 

(ii)  Receipts  of  fluid  milk  products  not 
included  in  paragraph  (a)(1)  or  (a)(2)(i) 
of  this  section  and  bulk  Quid  cream 
products  from  any  source; 

(iii)  Receipts  of  other  source  milk;  and 

(iv)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 


41862 


Federal  Register  /  Vol.  60,  No.  156  /  Monday,  August  14,  1995  /  Proposed  Rules 


and  products  specified  in 
§  1076.40(b)(1). 

(3)  The  utilization  or  disposition  of  all 
milk,  filled  milk,  and  milk  products 
required  to  be  reported  piu^uant  to  this 
paragraph. 

(4rSuch  other  information  with 
respect  to  the  receipts  sad  utilization  of 
skim  milk,  butterfat,  milk  protein,  other 
nonfat  solids,  and  somatic  cell 
information,  as  the  market  administrator 
may  prescribe. 

•  •        *        »        •". 

(c)  Each  handler  not  specified  in 
paragraphs  (a)  and  (b)  of  this  section 
shall  report  with  respect  to  its  receipts 
and  utilization  of  milk,  filled  milk,  and 
milk  products  in  such  manner  as  the 
market  administrator  may  prescribe. 

2.  Section  1076.31  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  107e.31    Payroll  reports. 

(a)  On  or  before  the  20th  day  after  the 
end  of  each  month,  each  handler 
described  in  §  1076.9(a).  (b),  and  (c) 
shall  report  to  the  market  administrator 
its  producer  payroll  for  such  month,  in 
the  detail  prescribed  by  the  market 
administrator,  showing  for  each 
producer  the  information  described  in 
§  1076.73(e). 

•  *        •        *        • 

3.  Section  1076.50  is  amended  by 
revising  the  section  heading, 
introductory  text  and  paragraph  (a), 
reserving  paragraph  (d),  and  adding 
paragraphs  (e)  through  (1): 

i  1076.50    aass  and  component  prices. 

Subject  to  the  provisions  of  §  1076.52. 
the  class  prices  per  hundredweight  of 
milk  containing  3.5  percent  butterfat 
and  the  component  prices  for  the  month 
shall  be  as  follows: 

(a)  Class  I  price.  The  Class  I  price  for 
the  month  per  hundredweight  of  milk 
containing  3.5  percent  butterfat  shall  be 
the  basic  formula  price  for  the  second 
preceding  month  plus  $1.50. 

•  •        *        *        • 

(d)  (Reserved] 

(e)  Class  I  differential  price.  The  Class 
I  differential  price  shall  be  the 
difference  between  the  current  month 
Class  I  and  Class  III  prices  (this  price 
may  be  negative). 

(I)  Class  n  differential  price.  The  Class 
n  differential  price  shall  be  the 
difference  between  the  cxurent  month 
Class  II  and  Class  III  prices  (this  price 
may  be  negative). 

te)  [Reserved] 

(h)  Skim  milk  price.  The  skim  milk 
price  per  hundredweight,  rounded  to 
the  nearest  cent,  shall  be  the  Class  in 
price  less  an  amoujit  computed  by 
multiplying  the  butterfat  differential  by 
35.  • 


(i)  Butterfat  price.  The  butterfat  price 
per  pound,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  the  Class  III 
price  plus  an  amount  computed  by 
multiplying  the  butterfat  differential  by 
965  and  dividing  the  resulting  amount 
by  one  hundred. 

(j)  Protein  price.  The  protein  price  per 
pound,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  1.32  times  the 
average  monthly  price  per  pound  for  40- 
pound  block  Cheddar  dieese  on  the 
National  Cheese  Exchange  as  reported 
by  the  Department. 

(k)  Other  solids  price.  Other  solids  are 
herein  defined  as  solids  not  fat  other 
than  protein.  The  other  solids  price  per 
poimd.  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  the  basic 
formula  price  at  test  less  the  average 
butterfat  test  of  the  basic  formula  price 
as  reported  by  the  Department  times  the 
butterfat  price,  less  the  average  protein 
test  of  the  basic  formula  price  as 
reported  by  the  Department  for  the 
month  times  the  protein  price,  and 
dividing  the  resulting  amount  by  the 
average  other  solids  test  of  the  basic 
formula  price  as  reported  by  the 
Department.  If  the  resulting  price  is  less 
than  zero,  then  the  protein  price  will  be 
reduced  so  that  the  other  solids  price 
equals  zero. 

(1)  Somatic  cell  adjustment.  (1)  The 
somatic  cell  adjustment  rate,  per  1,000 
somatic  cells,  rounded  to  five  decimal 
places,  shall  be  computed  by 
multiplying  .0005  times  the  monthly 
Cheddar  cheese  price  as  defined  in 
paragraph  (j)  of  this  section. 

(2)  The  somatic  cell  adjustment,  per 
hundredweight,  shall  be  determined  by 
subtracting  from  350  the  somatic  cell 
coimt  (in  thousands)  of  the  milk, 
multiplying  the  difference  by  the 
somatic  cell  adjustment  rate,  and 
rounding  to  the  nearest  full  cent. 

4.  Section  1076.53  is  revised  to  read 
as  follows: 

i  1 076.53    Announcentent  of  class  and 
component  prices. 

On  or  before  the  5th  day  of  the  month, 
the  market  administrator  shall  announce 
the  following  prices: 

(a)  The  Class  I  price  for  the  following 
month; 

(b)  The  Class  II  price  for  the  following 
month; 

(c)  The  Class  ni  price  for  the 
preceding  month; 

(d)  (Reserved] 

(e)  The  skim  milk  price  for  the 
preceding  month; 

(f)  The  Dutterfat  price  for  the 
preceding  month; 

(g)  The  protein  price  for  the  preceding 
month; 

(h)  The  other  solids  price  for  the 
preceding  month; 


(i)  The  somatic  cell  adjustment  rate 
for  the  preceding  month;  and 

(j)  The  butterfat  differential  for  the 
preceding  month. 

5.  The  section  heading  in  §  1076.60 
and  the  undesignated  centerheading 
preceding  it,  the  introductory  text,  and 
paragraphs  (a)  and  (f)  are  revised  to  read 
as  follows: 

Producer  Price  Dififerential 

§1076.60    Handler's  value  of  milk. 

For  the  purpose  of  computing  a 
handler's  obligation  for  milk  the  market 
administrator  shall  determine  for  each 
month  the  value  of  milk  of  each  handler 
described  in  §  1076.9(a)  with  respect  to 
each  of  its  pool  plants  and  each  handler 
described  in  §  1076.9(b)  and  (c). 

(a)  The  handler's  obligation  for 
producer  milk  and  milk  received  from  a 
handler  described  in  §  1076.9(c)  shall  be 
computed  as  follows: 

(1)  Multiply  the  total  hundredweight 
of  milk  in  Class  I  as  determined 
pursuant  to  §  1076.43(a)  and 

§  1076.44(c)  by  the  Class  I  differential 
price  for  the  month; 

(2)  Add  an  amoimt  obtained  by 
multiplying  the  total  hundredweight  of 
milk  in  Class  II  as  determined  pursuant 
to  §  1076.43(a)  and  §  1076.44(c)  by  the 
Class  n  differential  price  for  the  month; 

(3)  Add  an  amount  obtained  by 
multiplying  the  himdredweight  of  skim 
milk  in  Class  I  as  determined  pursuant 
to  §  1076.43(a)  and  §  1076.44(a)  by  the 
skim  milk  price; 

(4)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  skim  milk  in 
Class  n  and  Class  III  as  determined 
pursuant  to  §  1076.43(a)  and 

§  1076.44(a)  by  the  average  protein 
content  of  the  skim  milk  received  by  the 
handler,  and  multiplying  the  resulting 
pounds  of  protein  by  the  protein  price; 

(5)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  skim  milk  in 
Class  n  and  Class  HI  as  determined 
pursuant  to  §  1076.43(a)  and 

§  1076.44(a)  by  the  average  other  solids 
content  of  the  skim  milk  received  by  the 
handler,  and  multiplying  the  resulting 
pounds  of  other  solids  by  the  other 
solids  price;  and 

(6)  Add  an  adjustment  for  somatic  cell 
content  determined  by  multiplying  the 
value  reported  pursuant  to 

§  1076.30(a)(1)  by  Uie  percentage  of  the 
total  producer  milk  assigned  to  Class  II 
and  Class  m  pursuant  to  §§  1076.43(a) 
and  1076.44(c);  and 
***** 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  differential  price 
applicable  at  the  location  of  the  nearest 
unregulated  supply  plants  frx>m  which 
an  equivalent  volume  was  received  by 
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the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1076.43(d)  and  §  1076.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  ttom  Class  I  pursuant  to 
§  1076.44(a)(ll)  and  the  corresponding 
steps  of  §  1076.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  o^et  for  any  other  payment 
obligation  under  any  order; 

•  *        *        *        • 

6.  Section  1076.61  is  amended  by 
revising  the  section  heading, 
introductory  text,  and  paragraphs  (a) 
and  (e),  to  read  as  follows: 

§  1 076.61    Producer  price  differential. 

For  each  month  the  market 
administrator  shall  compute  a  producer 
price  differential  per  hundredweight  of 
milk  received  from  producers  as 
follows: 

(a)  Combine  into  one  total  for  all 
handlers: 

(1)  The  values  computed  pursuant  to 
§  1076.60,  paragraphs  (a)(1),  (a)(2),  and 
(b)  through  (i)  for  all  handlers; 

(2)  Add  values  computed  pursuant  to 
§  1076.60(a)(3),  (a)(4),  (a)(5)  and  (a)(6); 
and  subtract  the  values  obtained  by 
multiplying  the  handlers'  total  pounds 
of  protein  and  total  pounds  of  other 
solids  contained  in  such  milk  by  their 
respective  prices,  and  the  total  value  of 
the  somatic  cell  adjustment. 

•  *        •        *        • 

(e)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  piusuant  to  paragraph  (d)  of 
this  section.  The  result  shall  be  the 
"producer  price  differential." 

7.  Section  1076.62  is  revised  to  read 
as  follows: 

§  1 076.62    Announcement  of  producer 
prices. 

On  or  before  the  12th  day  after  the 
end  of  each  month,  the  market 
administrator  shall  announce  the 
following  prices  and  information: 

(a)  The  producer  price  differential; 

(b)  The  protein  price; 

(c)  The  other  solids  price; 

(d)  The  butterfat  price; 

(e)  The  somatic  cell  adjustment  rate; 

(f)  The  average  butterfat,  protein  and 
other  solids  content  of  producer  milk 
and  milk  received  from  a  handler 
described  in  §  1076.9(c);  and 

(g)  The  statistical  uniform  price  for 
miUc  containing  3.5  percent  butterfat. 


computed  by  combining  the  Class  in 
price  and  the  producer  price 
differential. 

8.  Section  1076.71  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

$  1 076.71    Payments  to  the  producer- 
settlement  ftind. 

(a)  *  *  •  . 

(2)  The  sum  of: 

(i)  An  amount  obtained  by 
multiplying  the  total  hundredweight  of 
producer  milk  and  milk  received  from  a 
handler  described  in  §  1076.9(c)  by  the 
producer  price  differential  as  adjusted 
pursuant  to  §  1076.75; 

(ii)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein 
contained  in  producer  milk  and  milk 
received  frt)m  a  handler  described  in 
§  1076.9(c)  by  the  protein  price; 

(iii)  An  amount  obtained  by 
multiplying  the  total  poimds  of  other 
solids  contained  in  producer  milk  and 
milk  received  frx>m  a4iandler  described 
in  §  1076.9(c)  by  the  other  solids  price; 

(iv)  The  total  value  of  the  somatic  cell 
adjustment  to  producer  milk  and  milk 
received  from  handlers  described  in 
§  1076.«(c);  and 

(v)  An  amount  obtained  by 
multiplying  the  pounds  of  skim  milk 
and  butterfat  for  which  a  value  was 
computed  pursuant  to  §  1076.60(f)  by 
the  producer  price  differential  as 
adjusted  pursuant  to  §  1076.52  for  the 
location  of  the  plant  from  which 
received. 


§1076.72    [Amended] 

9,  Section  1076.72  is  amended  by 
removing  the  last  sentence. 

10.  Section  1076.73  is  amended  by 
revising  paragraphs  (a),  (c),  (d)  and  (e) 
to  read  as  follows: 

§  1 076.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)  Each  handler  shall  pay  each 
producer  for  milk  received  from 
producers  for  which  payment  is  not 
made  to  a  cooperative  association 
pursuant  to  paragraph  (b)  or  (c)  of  this 
section  as  follows: 

(1)  On  or  before  the  last  day  of  each 
month,  for  producer  milk  received 
dxuing  the  first  15  days  of  the  month  at 
a  rate  per  hundredweight  not  less  than 
the  Class  m  price  for  the  preceding 
month;  and 

(2)  On  or  before  the  18th  day  after  the 
end  of  the  month,  payment  for  producer 
milk  received  during  such  month  shall 
not  be  less  than  the  sum  of: 

(i)  The  hundredweight  of  producer 
milk  received  times  the  producer  price 
differential  as  adjusted  pursuant  to 
§  1076.75: 


(ii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 

(iii)  The  pounds  of  protein  received 
times  the  protein  price  for  the  month; 

(iv)  The  pounds  of  other  solids 
received  times  the  other  solids  price  for 
the  month; 

(v)  The  hundredweight  of  milk 
received  times  the  somatic  cell 
adjustment  for  the  month; 

(vi)  Less  any  payment  made  pursuant 
to  paragraph  (a)(1)  of  this  section; 

(vii)  Less  proper  deductions 
authorized  in  writing  by  such  producer 
and  plus  or  minus  adjustments  for 
errors  in  previous  payments  made  to 
such  producer; 

(viii)  Less  deductions  for  marketing 
services  pursuant  to  §  1076.86;  and 

(ix)  If  by  such  date  the  handler  has 
not  received  full  payment  from  the 
market  administrator  pursuant  to 
§  1076.72  for  such  month,  it  may  reduce 
pro  rata  its  payment  to  producers  by  not 
more  than  the  amount  of  such 
underpayment.  Payment  to  producers 
shall  be  completed  thereafter  not  later 
than  the  date  for  making  payments 
pursuant  to  this  paragraph  next 
following  receipt  of  the  balance  due 
from  the  market  administrator. 
***** 

(c)  Each  handler  shall  pay  a 
cooperative  association  for  milk 
received  by  the  handler  from  a 
cooperative  association  acting  as  a 
handler  described  in  §  1076.9(c)  as 
follows: 

(1)  For  milk  received  during  the  first 
15  days  of  the  month,  the  handler  shall 
pay  the  cooperative  association  on  or 
before  the  28th  day  of  the  month  during 
which  the  milk  was  received  at  a  rate 
per  hundredweight  not  less  than  the 
statistical  uniform  price  computed 
pursuant  to  §  1076.62(g)  for  the 
preceding  month;  and 

(2)  For  milk  received  during  the 
month  the  handler  shall  pay  the 
cooperative  association  on  or  before  the 
15th  day  after  the  end  of  the  month 
during  which  the  milk  was  received 
follows: 

(i)  The  hundredweight  of  milk 
received  times  the  producer  price 
differential  applicable  at  the  location  of 
the  receiving  handler's  plant; 

(ii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month: 

(iii)  The  pounds  of  protein  received 
times  the  protein  price  for  the  month; 

(iv)  The  pounds  of  other  solids 
received  times  the  other  solids  price  for 
the  month; 

(v)  The  hundredweight  of  milk 
received  times  the  somatic  cell 
adjustment  for  the  month;  and 

(vi)  Less  any  payment  made  pursuant 
to  paragraph  (c)(1)  of  this  section. 
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(d)  Each  handler  shall  pay  a 
cooperative  association  for  fluid  milk 
products  received  by  transfer  from  pool 
plant(s)  operated  by  the  cooperative 
association  as  follows: 

(1)  For  milk  received  during  the  first 
1^  days  of  the  month,  the  handler  shall 
pay  the  cooperative  association  on  or 
before  the  28th  day  of  the  month  during 
which  the  milk  was  received  at  a  rate 
per  hundredweight  not  less  than  the 
statistical  uniform  price  computed 
pursuant  to  §  1076.62(g)  adjusted  by  the 
butterfat  differential,  both  for  the 
preceding  month;  and 

(2)  For  milk  received  and  classified 
during  the  month  the  handler  shall  pay 
the  cooperative  association  on  or  before 
the  15tb  day  after  the  end  of  the  month 
during  which  the  milk  was  received,  as 
follows: 

(i)  The  hundredweight  of  Class  I  milk 
received  times  the  Class  I  differential 
price  for  the  month  applicable  at  the 
transferee  plant,  plus  the  pounds  of 
Class  I  skim  milk  times  the  skim  milk 
price  for  the  month; 

(ii)  The  hundredweight  of  Class  n 
milk  received  times  the  Class  II 
differential  price  for  the  month, 

(iii)  (Reserved] 

(iv)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 

(v)  The  pounds  of  protein  received  in 
Class  II  and  Class  in  milk  times  the 
protein  price  for  the  month; 

(vi)  The  pounds  of  other  solids 
received  in  Class  n  and  Class  IH  milk 
times  the  other  solids  price  for  the 
month; 

(vii)  The  hundredweight  of  Class  U 
and  Class  ni  milk  received  times  the 
somatic  cell  adjustment;  and 

(viii)  Less  any  payment  made 
pursuant  to  paragraph  (d)(1)  of  this 
section. 

(e)  In  making  payments  for  producer 
milk  pursuant  to  paragraphs  (a)(2)  or 
(b)(2)  of  this  section,  each  handler  shall 
furnish  each  producer  or  cooperative 
association  to  whom  such  payment  is 
made  a  supporting  statement  in  such 
form  that  it  may  be  retained  by  the 
recipient  which  shall  show: 

(1)  The  month  and  the  identity  of  the 
producer; 

(2)  The  daily  and  total  pounds  for 
each  producer; 

(3)  The  total  pounds  of  butterfat 
contained  in  the  producer's  milk; 

(4)  The  total  pounds  of  protein 
contained  in  the  producer's  milk; 

(5)  The  total  pounds  of  other  solids 
contained  in  the  producer's  milk; 

(6)  The  somatic  cell  count  of  the 
producer's  milk; 

(7)  The  minimum  rate  or  rates  which 
payment  to  the  producer  is  required 
pursuant  to  this  order; 


(8)  The  rate  that  is  used  in  making 
payment  if  such  rate  is  other  than  the 
applicable  minimum  rate; 

(9)  The  amount,  or  the  rate  per 
hundredweight,  or  rate  per  pound  of 
component,  and  the  nature  of  each 
deduction  claimed  by  the  handler;  and 

(10)  The  net  amount  of  payment  to 
such  producer  or  cooperative. 

11.  Sections  1076.74  and  1076.75  are 
revised  to  read  as  follows: 

§1076.74    Butterfat  dIfferentiaL 

The  butterfat  differential,  rounded  to 
the  nearest  one-tenth  cent,  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1076.51(a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange  Grade  A 
butter  price  as  reported  by  the 
Department. 

§  1 076.75    Ptant  location  adjustments  for 
producers  and  on  nonpool  milk.     ^ 

(a)  The  producer  price  differential  for 
producer  milk  shall  be  adjusted 
according  to  the  location  of  the  plant  of 
actual  receipt  at  the  rates  set  forth  in 

§  1076.52;  and 

(b)  For  the  purpose  of  computations 
pursuant  to  §  §  1076.71  and  1076.72  the 
producer  price  differential  shall  be 
adjusted  at  the  rates  set  forth  in 

§  1076.52  applicable  at  the  location  of 
the  nonpool  plant  from  which  the  milk 
was  received,  except  that  the  adjusted 
producer  price  differential  shall  not  be 
less  than  zero. 

12.  Section  1076.76  is  amended  by 
revising  paragraphs  (a)(4)  and  the  last 
sentence  of  (b)(l)(ii)  to  read  as  follows, 
and  changing  the  reference 

"§  1076.71(a)(2)(ii)"  in  paragraph 
(b)(l)(iii)  to  "§  1076.71(a)(2)(v)": 

§  1076.76    Payments  by  handler  operating 
a  partially  regulated  distributing  plant 

»        *        «        *        * 

(a)  *  *  * 

(4)  Multiply  the  remaining  pounds  by 
the  amount  by  which  the  Class  I 
differential  price  exceeds  the  producer 
price  differential,  both  price  to  be 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant,  with  the 
difference  to  be  not  less  than  zero; 
*        »        •        »        • 

(b)*  *  * 

(!)••* 

(ii)  *  *  *  Any  such  transfers 
remaining  after  the  above  allocation 
which  are  classified  in  Class  I  and  for 


which  a  value  is  computed  for  the 
handler  operating  the  partially  regulated 
distributing  plant  pursuant  to  §  1076.60 
shall  be  priced  at  the  statistical  uniform 
price  (or  at  tbe  weighted  average  price 
if  such  is  provided)  of  the  respective 
order  regulating  the  handling  of  milk  at 
the  transferee-plant,  with  such 
statistical  uniform  price  adjusted  to  the 
location  of  the  nonpool  plant  (but  not  to 
be  less  than  the  lowest  class  price  of  the 
respective  order),  except  that  transfers 
of  reconstituted  skim  milk  in  filled  milk 
shall  be  priced  at  the  lowest  class  price 
of  the  respective  order;  and 


PART  1079— MILK  IN  THE  IOWA 
MARKETING  AREA 

1.  Section  1079.30  is  amended  by 
revising  paragraphs  (a)  and  (c)  and 
removing  paragraph  (d),  to  read  as 
follows: 

§  1 079.30    Reports  of  receipts  and 
utilization. 

•  *        •        •        • 

(a)  Each  handler  described  in 
§  1079.9(a),  (b),  and  (c)  shall  report  for 
each  of  its  operations  the  following 
information: 

(1)  Product  pounds,  pounds  of 
butterfat,  pounds  of  protein,  pounds  of 
solids-not-fat  other  than  protein  (other 
solids),  and  the  value  of  the  somatic  cell 
adjustment  contained  in  or  represented 
by: 

(i)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
handler;  and 

(ii)  Receipts  of  milk  from  handlers 
described  in  §  1079.9(c). 

(2)  Product  pounds  and  pounds  of 
butterfat  conteiined  in: 

(i)  Receipts  by  transfer  or  diversion  of 
bulk  fluid  milk  products  from  pool 
plants. 

(ii)  Receipts  of  fluid  milk  products  not 
included  in  paragraph  (a)(1)  or  (a)(2)(i) 
of  this  section  and  bulk  fluid  cream 
products  from  anv  source; 

(iii)  Receipts  of  other  source  milk; 

(iv)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in 
§  1079.40(b)(1);  and 

(3)  The  utilization  or  disposition  of  all 
milk,  filled  milk,  and  milk  products 
required  to  be  reported  pursuant  to  this 
paragraph. 

(4rSuch  other  information  with 
respect  to  the  receipts  and  utilization  of 
skim  milk,  butterfat,  milk  protein,  other 
nonfat  solids,  and  somatic  cell 
information,  as  the  market  administrator 
may  prescribe. 

*  »        *        »        * 

(c)  Each  handler  not  specified  in 
paragraphs  (a)  and  (b)  of  this  section 
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shall  report  with  respect  to  its  receipts 
and  utiUzation  of  milk,  filled  milk,  and 
milk  products  in  such  maimer  as  the 
market  administrator  may  prescribe. 

2.  Section  1079.31  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 079.31    Payroll  reports. 

(a)  On  or  before  the  22nd  day  after  the 
end  of  each  month,  each  handler 
described  m  §  1079.9(a),  (b),  or  (c)  shall 
report  to  the  market  administrator  its 
producer  payroll  for  such  month  in  the 
detail  prescribed  by  the  market 
administrator,  showing  for  each 
producer  the  information  described  in 
§  1079.73(e). 
*        •        •        •        * 

3.  Section  1079.50  is  amended  by 
revising  the  section  heading, 
introductory  text  and  paragraph  (a),  and 
adding  paragraphs  (e)  through  (1)  to  read 
as  follows: 

§  1 079.50    Class  and  component  prices. 

Subject  to  the  provisions  of  §  1079.52. 
the  class  prices  per  hundredweight  of 
milk  containing  3.5  percent  butterfat 
and  the  component  prices  for  the  month 
shall  be  as  follows: 

(a)  Class  I  price.  The  Class  I  price  for 
the  month  per  himdredweight  of  milk 
containing  3.5  percent  butterfat  shall  be 
the  basic  formula  price  for  the  second 
preceding  month  plus  $1.55. 
***** 

(e)  Class  I  differential  price.  The  Class 
I  differential  price  shall  be  the 
difference  between  the  current  month 
Class  I  and  Class  ID  prices  (this  price 
may  be  negative). 

(t)  Class  II  differential  price.  The  Class 
n  differential  price  shall  be  the 
difference  between  the  current  month 
Class  II  and  Class  in  prices  (this  price 
may  be  negative). 

(g)  Class  m-A  differential  price.  The 
Class  III-A  differential  price  shall  be  the 
difference  between  the  current  month's 
Class  ni  and  Class  m-A  prices  (this 
price  may  be  negative).  \ 

(h)  Skim  milk  price.  The  skim  milk 
price  per  hundredweight,  rounded  to 
the  nearest  cent,  shall  be  the  Class  III 
price  less  an  amount  computed  by 
multiplying.the  butterfat  differential  by 
35. 

(i)  Butterfat  price.  The  butterfat  price 
per  pound,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  the  Class  III 
price  plus  an  amount  computed  by 
multiplying  the  butterfat  differential  by 
965  and  dividing  the  resulting  amount 
by  one  hundred. 

(j)  Protein  price.  The  protein  price  per 
pound,  rounded  to  the  nearest  one- 
himdredth  cent,  shall  be  1.32  times  the 
average  monthly  price  per  pound  for  40- 
pound  block  Cheddar  dieese  on  the 


National  Cheese  Exchange  as  reported 
by  the  Department. 

(k)  Other  solids  price.  Other  solids  are 
herein  defined  as  solids  not  fat  other 
than  protein.  The  other  solids  price  per  • 
pound,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  the  basic 
formula  price  at  test  less  the  average 
butterfat  test  of  the  basic  formula  price 
as  reported  by  the  Department  times  the 
butterfat  price,  less  the  average  protein 
test  of  the  basic  formula  price  as 
reported  by  the  Department  for  the 
month  times  the  protein  price,  and 
dividing  the  resulting  amount  by  the 
average  other  solids  test  of  the  basic 
formula  price  as  reported  by  the 
Department.  If  the  resulting  price  is  less 
than  zero,  then  the  protein  price  will  be 
reduced  so  that  the  other  solids  price 
equals  zero. 

(1)  Somatic  cell  adjustment.  (1)  The 
somatic  cell  adjustment  rate,  per  1,000 
somatic  cells,  roimded  to  five  decimal 
places,  shall  be  computed  by 
multiplying  .0005  times  the  monthly 
Cheddar  cheese  price  as  defined  in 
paragraph  (j)  of  this  section. 

(2)  The  somatic  cell  adjustment,  per 
hundredweight,  shall  be  determined  by 
subtracting  from  350  the  somatic  cell 
count  (in  thousands)  of  the  milk, 
multiplying  the  difference  by  the 
somatic  cell  adjustment  rate,  and 
rounding  to  the  nearest  full  cent. 

4.  Section  1079.53  is  revised  to  read 
as  follows: 

§  1 079.53    Announcement  of  class  and 
component  prices. 

On  or  before  the  5th  day  of  the  month, 
the  market  administrator  shall  announce 
the  following  prices: 

(a)  The  Class  I  price  for  the  following 
month; 

(b)  The  Class  II  price  for  the  following 
month; 

(c)  The  Class  III  price  for  the 
preceding  month; 

(d)  The  Class  III-A  price  for  the 
preceding  month; 

(e)  The  skim  milk  price  for  the 
preceding  month; 

(f)  The  butterfat  price  for  the 
preceding  month; 

(g)  The  protein  price  for  the  preceding 
month; 

(h)  The  other  solids  price  for  the 
preceding  month; 

(i)  The  somatic  cell  adjustment  rate 
for  the  preceding  month;  and 

(j)  The  butterfat  differential  for  the 
preceding  month. 

5.  The  section  heading  in  §  1079.60 
and  the  undesignated  centerheading 
preceding  it.  the  introductory  text,  and 
paragraphs  (a),  (f)>  and  (g),  are  revised  to 
read  as  follows: 


Producer  Price  Differential 

11079.60    Handler's  value  of  mUk. 

For  the  piupose  of  computing  a 
handler's  obligation  for  milk  the  market 
administrator  shall  determine  for  each 
month  the  value  of  milk  of  each  handler 
described  in  §  1079.9(a)  with  respect  to 
each  of  its  pool  plants,  and  each  handler 
described  in  §  1079.9  (b)  and  (c). 

(a)  The  handler's  obligation  for 
producer  milk  and  milk  received  from  a 
handler  described  in  §  1079.9(c)  shall  be 
computed  as  follows: 

(1)  Multiply  the  total  hundredweight 
of  milk  in  Class  I  as  determined 
pursuant  to  §  1079.43(a)  and 

§  1079.44(c)  by  the  Class  I  differential 
price  for  the  month; 

(2)  Add  an  amount  obtained  by 
multiplying  the  total  hundredweight  of 
milk  in  Class  II  as  determined  pursuant 
to  §  1079.43(a)  and  §  1079.44(c)  by  the 
Class  II  differential  price  for  the  month; 

(3)  Add  an  amount  obtained  by 
multiplying  the  hundredweight  of  skim 
milk  in  Class  I  as  determined  pursuant 
to  §  1079.43(a)  and  §  1079.44(a)  by  the 
skim  milk  price; 

(4)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  skim  milk  in 
Class  II  and  Class  III  as  determined 
pursuant  to  §  1079.43(a)  and 

§  1079.44(a)  by  the  average  protein 
content  of  the  skim  milk  received  by.the 
handler,  and  multiplying  the  resulting 
pounds  of  protein  by  the  protein  price; 

(5)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  skim  milk  in 
Class  II  and  Class  III  as  determined 
pursuant  to  §  1079.43(a)  and 

§  1079.44(a)  by  the  average  other  solids 
content  of  the  skim  milk  received  by  the 
handler,  and  multiplying  the  resulting 
pounds  of  other  solids  by  the  other 
solids  price; 

(6)  Add  an  adjustment  for  somatic  cell 
content  determined  by  multiplying  the 
value  reported  pursuant  to 

§  1079.30(a)(1)  by  the  percentage  of  the 
total  producer  milk  assigned  to  Class  U 
and  Class  III  pursuant  to  §§  1079.43(a) 
and  1079.44(c);  and 

(7)  Add  an  amoimt  obtained  by 
multiplying  the  total  hundredweight  of 
producer  milk  eligible  to  be  priced  as 
Class  m-A  by  the  Class  III-A 
differential  price  for  the  month. 

•        *        •        •        • 

(0  Add  the  amount  obtained  from 
multiplying  the  Class  I  differential  price 
applicable  at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1079.43(d)  and  §  1079.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
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subtracted  from  Class  I  pursuant  to 
§  1079.44(a)(ll)  and  the  corresponding 
steps  of  §  1079.44(b).  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfot  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  ofiset  for  any  other  payment 
obligation  under  any  order, 

(gj  Subtract  for  a  handler  described  in 
§  1079.9(c)  the  Amount  charged  the 
preceding  month  for  the  skim  milk  and 
butterfat  contained  in  inventory  at  the 
beginning  of  the  month  that  was 
delivered  to  a  pool  plant  during  the 
month; 

•  *        •        •        • 

6.  Section  1079.61  is  amended  by 
revising  the  section  heading, 
introductory  text,  and  paragraphs  (a) 
and  (e)  to  read  as  follows: 

§  1079.61    Producer  price  differential. 

For  each  month  the  market 
administrator  shall  compute  a  producer 
price  differential  per  hundredweight  for 
Zone  1.  If  the  unreserved  cash  balance 
in  the  producer  settlement  fund  to  be 
included  in  the  computation  is  less  than 
2  cents  per  hundredweight  of  producer 
milk  on  all  reports,  the  report  of  any 
handler  who  has  not  made  the  payments 
required  pursuant  to  §  1079.71  for  the 
preceding  month  shall  not  be  included 
in  the  computation  of  the  producer 
price  differential.  The  report  of  such 
handler  shall  not  be  included  in  the 
computation  for  succeeding  months 
imtil  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 
Subject  to  the  aforementioned 
conditions,  the  market  administrator 
shall  compute  the  producer  price 
differential  in  the  following  manner: 

(a)  Combine  into  one  total  for  all 
handlers: 

(1)  The  values  computed  pursuant  to 
§  1079.60(a)(1),  (a)(2),  (a)(7).  and  (b) 
through  (i)  for  all  handlers;  and 

(2)  Add  values  computed  pursuant  to 
§  1079.60(a)(3).  (a)(4),  (a)(5)  and  (a)(6); 
and  subtract  the  values  obtained  by 

.  multiplying  the  handlers'  total  pounds 
of  protein  and  total  poimds  of  other 
solids  contained  in  such  milk  by  their 
respective  prices,  and  the  total  value  of 
somatic  cell  adjustments. 

•  •       *       •        • 

(e)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (d)  of 
this  section.  The  result  shall  be  known 
as  the  "producer  price  differential." 

7.  Se(^on  1079.62  is  revised  to  read 
as  follows: 


$1079.62    Announcement  of  producer 
prices. 

On  or  before  the  12th  day  after  the 
end  of  each  month,  the  market 
administrator  shall  announce  the 
following  prices  and  information: 

(a)  The  producer  price  differential; 

(b)  The  protein  price; 

(c)  The  other  solids  price; 

(d)  The  butterfat  price; 

(e)  The  somatic  cell  adjustment  rate; 

(f)  The  average  butterfat,  protein  and 
other  solids  content  of  producer  milk 
and  miHc  received  from  a  handler 
described  in  §  1079.9(c);  and 

(g)  The  statistical  uniform  price  for 
milk  containing  3.5  percent  butterfat, 
computed  by  combining  the  Class  III 
price  and  the  producer  price 
differential. 

8.  Section  1079.71  is  amended  by 
revising  paragraph  (a)(2)  and  reserving 
paragraph  (b),  to  read  as  follows: 

S 1 079.71    Payments  to  the  producer- 
settlement  fund. 

(a)*  *  * 

(2)  The  sum  of: 

(i)  An  amoimt  obtained  by 
multiplying  the  total  hundredweight  of 
producer  milk  and  milk  received  from  a 
handler  described  in  §  1079.9(c)  by  the 
producer  price  differential  as  adjusted 
by  §  1079.75.  In  the  case  of  a  handler 
described  in  §  1079.9(c),  less  the  amount 
due  from  handlers  pursuant  to 
§1079.73; 

(ii)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein 
contained  in  producer  milk  and  milk 
received  from  a  handler  described  in 
§  1079.9(c)  by  the  protein  price; 

(iii)  An  amount  obtained  by 
multiplying  the  total  poimds  of  other 
solids  contained  in  producer  milk  and 
milk  received  from  a  handler  described 
in  §  1079.9(c)  by  the  other  solids  price; 

(iv)  The  total  value  of  the  somatic  cell 
adjustment  to  producer  milk  and  milk 
received  from  handlers  described  in 
§  1079.9(c);  and 

(v)  An  amount  obtained  by 
multiplying  the  pounds  of  ^dm  milk 
and  butterfat  for  which  a  value  was 
computed  pursuant  to  §  1079.60(f)  by 
the  producer  price  differential  as 
adjusted  pursuant  to  §  1079.52  for  the 
location  of  the  plant  from  which 
received. 

(b)  [Reserved] 

9.  Sections  1079.73, 1079.74  and 
1079.75  are  revised  to  read  as  follows: 

S 1 079.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)  Each  handler  shall  pay  for  milk 
received  from  producers  for  which 
payment  is  not  made  to  a  cooperative 
association  pursuant  to  paragraph  (b)  or 
(c)  of  this  section  as  follows: 
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(1)  On  or  before  the  last  day  of  each 
month,  to  eadi  producer  who  has  not 
discontinued  shipping  milk  to  such 
handler  before  the  end  of  the  month,  for 
producer  milk  received  diuing  the  first 
15  days  of  the  month  at  a  rate  per 
hundredweight  not  less  than  the 
statistical  imiform  price  computed 
pursuant  to  §  1079.62(g}  for  the 
preceding  month  and  adjusted  pursuant 
to  §  1079.75,  less  proper  deductions 
authorized  in  writing  by  such  producer; 
and 

(2)  On  or  before  the  18th  day  after  the 
end  of  the  month,  payment  for  producer 
milk  received  during  such  month  shall 
not  be  less  than  the  sum  of: 

(i)  The  hundredweight  of  producer 
milk  received  times  the  producer  price 
differential  adjusted  piusuant  to 
§1079.75; 

(ii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 

(iii)  The  pounds  of  protein  received 
times  the  protein  price  for  the  ntonth; 

(iv)  The  pounds  of  other  soUds 
received  times  the  other  solids  price  for 
the  month; 

(v)  The  hundredweight  of  milk 
received  times  the  somatic  cell 
adjustment  for  the  month; 

(vi)  Less  any  payment  made  pursuant 
to  paragraph  (a)(1)  of  this  section; 

(vii)  Less  proper  authorized 
deductions  authorized  in  writing  by 
such  producer  and  plus  or  minus 
adjustments  for  errors  in  previous 
payments  made  to  such  producer; 

(viii)  Less  deductions  for  marketing 
services  pursuant  to  §  1079.86;  and 

(ix)  If  by  such  date  the  handler  has 
not  received  full  payment  from  the 
market  administrator  pursuant  to 
§  1079.72  for  such  month,  it  may  reduce 
pro  rata  its  payment  to  producers  by  not 
more  than  the  amount  of  such 
underpayment.  Payment  to  producers 
shall  be  completed  thereafter  not  later 
than  the  date  for  making  payments 
pursuant  to  this  paragraph  next 
following  receipt  of  the  balance  due' 
bom  the  market  administrator. 

(b)  Each  handler  shall  pay  a 
cooperative  association  as  follows  for 
milk  received  from  producers  if  the 
cooperative  association  has  filed  a 
written  request  for  payment  with  the 
handler  and  if  the  market  administrator 
has  determined  that  such  coop>erative 
association  is  authorized  to  collect 
payment: 

(1)  On  or  before  the  last  day  of  the 
month,  an  amount  not  less  than  the  siun 
of  the  individual  payments  otherwise 
payable  to  producers  pursuant  to 
paragraph  (a)(1)  of  this  section,  less  any 
deductions  authorized  in  writing  by 
such  cooperative  association;  and 


(2)  On  or  before  the  18th  day  after  the 
end  of  each  month  an  amount  not  less 
than  the  sum  of  the  individual 
payments  otherwise  payable  to 
producers  pursuant  to  paragraph  (a)(2) 
of  this  section,  less  proper  deductions 
authorized  in  writing  by  such 
cooperative  association. 

(c)  Each  handler  shall  pay  a 
cooperative  association  for  milk 
received  by  the  handler  from  a 

'  cooperative  association  acting  as  a 
handler  described  in  §  1079.9(c)  as 
follows: 

(1)  For  milk  received  during  the  first 
15  days  of  the  month,  the  handler  shall 
pay  the  cooperative  association  on  or 
before  the  last  day  of  the  month  during 
which  the  milk  was  received  at  a  rate 
per  himdredweight  not  less  than  the 
statistical  imiform  price  computed 
pursuant  to  §  1079.62(g),  applicable  at 
the  location  of  the  receiving  handler's 
plant,  for  the  preceding  month;  and 

(2)  For  milk  received  during  the 
month  the  handler  shall  pay  the 
cooperative  association  on  or  before  the 
18th  day  after  the  end  of  the  month 
during  which  the  milk  was  received  as 
follows: 

(i)  The  hundredweight  of  milk 
received  times  the  producer  price 
differential  applicable  at  the  location  of 
the  receiving  handler's  plant; 

(ii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 

(iii)  The  pounds  of  protein  received 
times  the  protein  price  for  the  month; 

(iv)  The  poimds  of  other  solids 
received  times  the  other  solids  price  for 
the  month; 

(v)  The  hundredweight  of  milk 
received  times  the  somatic  cell 
adjustment  for  the  month; 

(vi)  Less  any  pajmient  made  pursuant 
to  paragraph  (c)(1)  of  this  section; 

(d)  Each  handler  shall  pay  a 
cooperative  association  for  fluid  milk 
products  received  by  transfer  from  pool 
plant(s)  operated  by  a  cooperative 
association  as  follows: 

(1)  For  milk  received  during  the  first 
15  days  of  the  month,  the  handler  shall 
pay  the  cooperative  association  on  or 
before  the  last  day  of  the  month  during 
which  the  milk  was  received  at  a  rate 
per  hundredweight  not  less  than  the 
statistical  uniform  price  applicable  at 
the  transferee  plant  as  computed 
pursuant  to  §  1079.62(g)  and  adjusted  by 
the  butterfat  differential,  both  for  the 
preceding  month;  and 

(2)  For  milk  received  and  classified 
during  the  month  the  handler  shall  pay 
the  cooperative  association  on  or  before 
the  18th  day  after  the  end  of  the  month 
during  which  the  milk  was  received,  as 
follows: 


(i)  The  hundredweight  of  Class  I  milk 
received  times  the  Class  I  differential 
price  for  the  month  applicable  at  the 
transferee  plant,  plus  the  pounds  of 
Class  I  skim  milk  times  the  skim  milk 
price  for  the  month; 

(ii)  The  hundredweight  of  Class  n 
milk  received  times  the  Class  II 
differential  price  for  the  month; 

(iii)  The  hundredweight  of  Class  III- 
A  milk  received  times  &e  Class  III-A 
differential  price  for  the  month; 

(iv)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 

(v)  The  pounds  of  protein  received  in 
Class  n  and  Class  m  milk  times  the 
protein  price  for  the  month; 

(vi)  The  pounds  of  other  solids 
received  in  Class  II  and  Class  in  milk 
times  the  other  solids  price  for  the 
month; 

(vii)  The  hundredweight  of  Class  II 
and  Class  III  milk  received  times  the 
somatic  cell  adjustment;  and 

(viii)  Less  any  payment  made 
pursuant  to  paragraph  (d)(1)  of  this 
section. 

(e)  In  making  payments  for  producer 
milk  pursuant  to  paragraphs  (a)(2)  or 
(b)(2)  of  this  section,  each  handler  shall 
furnish  each  producer  or  cooperative 
association  to  whom  such  payment  is 
made  a  supporting  statement  in  such 
form  that  it  may  be  retained  by  the 
recipient  which  shall  show: 

(1)  The  month  and  the  identity  of  the 
producer; 

(2)  The  daily  and  total  pounds  for 
each  producer; 

(3)  The  total  pounds  of  butterfat 
contained  in  the  producer's  milk; 

(4)  The  total  pounds  of  protein 
contained  in  the  producer's  milk; 

(5)  The  total  pounds  of  other  soUds 
contained  in  the  producer's  milk; 

(6)  The  somatic  cell  count  of  the 
producer's  milk; 

(7)  The  minimum  rate  or  rates  at 
which  payment  to  the  producer  is 
required  pursuant  to  this  order; 

(8)  The  rate  that  is  used  in  making 
payment  if  such  rate  is  other  than  the 
applicable  minimum  rate; 

(9)  The  amount,  rate  per 
hundredweight,  or  rate  per  pound  of 
component,  and  the  nature  of  each 
deduction  claimed  by  the  handler;  and 

(10)  The  net  amount  of  payment  to 
such  producer  or  cooperative. 

$1079.74    Butterfat  differential. 

The  butterfat  differential,  rounded  to 
the  nearest  one-tenth  cent,  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 


series,  adjusted  pursuant  to  §  1079.51(8) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange  Grade  A 
butter  price  as  reported  by  die 
Department. 

$1079.75    Plant  location  adjustments  for 
producers  and  on  nonpool  milk. 

(a)  The  producer  price  differential  for 
producer  milk  pursuant  to  §  1079.61 
received  at  a  pool  plant  or  diverted  from 
a  pool  plant  shall  be  reduced  according 
to  the  location  of  the  plant  of  actual 
receipt  at  the  rates  set  forth  in  §  1079.52. 

(b)  For  purposes  of  computations 
pursuant  to  §§  1079.71  and  1079.72  the 
producer  price  differential  shall  be 
adjusted  at  the  rates  set  forth  in 

§  1079.52  applicable  at  the  location  of 
the  nonpool  plant  from  which  the  milk 
was  received,  except  that  the  adjusted 
producer  price  differential  shall  not  be 
less  than  zero. 

10.  Section  1079.76  is  amended  by 
revising  paragraph  (a)(4)  and  the  last 
sentence  of  paragraph  (b)(l)(ii)  to  read 
as  follows,  and  changing  the  reference 
"§  1079.71(a)(2)(ii)"  in  paragraph 
(b)(l)(iii)  to  "§  1079.71(a)(2)(v)": 

$  1 079.76    Payments  by  handler  operating 
a  partially  regulated  distributing  plant 


(a)  *  •  • 

(4)  Multiply  the  remaining  pounds  by 
the  amount  by  which  the  Class  I 
differential  price  exceeds  the  producer 
price  differential,  both  prices  to  be 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant,  with  the 
difference  to  be  not  less  than  zero; 
•        »        *        *        • 

(1)  *  •  * 

(ii)  •  •  •  Any  such  transfers 
remaining  after  the  above  allocation 
which  are  classified  in  Class  I  and  for 
which  a  value  is  computed  for  the 
handler  operating  the  partially  regulated 
distributing  plant  pursuant  to  §  1079.60 
shall  be  priced  at  the  statistical  uniform 
price  (or  at  the  weighted  average  price 
if  such  is  provided)  of  the  respective 
order  regulating  the  handling  of  milk  at 
the  transferee-plant,  with  such 
statistical  uniform  price  adjusted  to  the 
location  of  the  nonpool  plant  (but  not  to 
be  less  than  the  lowest  class  price  of  the 
respective  order),  except  that  transfers 
of  reconstituted  skim  milk  in  filled  milk 
shall  be  priced  at  the  lowest  class  price 
of  the  respective  order;  and 
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Marketing  Agreement  Regulating  the 
Handling  of  Milk  in  Certain  Marketing 
Areas 

The  parties  hereto,  in  order  to 
effectuate  the  declared  policy  of  the  Act, 
and  in  accordance  with  the  rules  of 
practice  and  procedure  effective 
thereunder  (7  CFR  Part  900),  desire  to 
enter  into  this  marketing  agreement  and 
do  hereby  agree  that  the  provisions 
referred  to  in  paragraph  I  hereof  as 
augmented  by  the  provisions  specified 
in  paragraph  D  hereof,  shall  be  and  are 
the  provisions  of  this  marketing 
agreement  as  if  set  out  in  full  herein. 

I.  The  findings  and  determinations, 
order  relative  to  handling,  and  the 

provisions  of  §§ ^  to 

,  all  inclusive,  of  the  order  . 


regulating  the  handling  of  milk  in  the 

Name  of  order ) 

marketing  area  (7  CFR  PART 

^)  which  is  annexed  hereto; 

and 
n.  The  following  provisions: 

§ '  Record  of  milk  handled 

and  authorization  to  correct 
typographical  errors. 

(a)  Record  of  milk  handled.  The 
imdersigned  certifies  that  he/she 
handled  during  the  month  of  December 

1994, hundredweight  of  milk 

covered  by  this  marketing  agreement. 

(b)  Authorization  to  correct 
typographical  errors.  The  undersigned 
hereby  authorizes  the  Director,  or 
Acting  Director,  Dairy  Division, 
Agricultural  Marketing  Service,  to 
correct  any  typographical  errors  which 
may  have  been  made  in  this  marketing 
agreement. 

§ 3  Effective  date.  This 

marketing  agreement  shall  become 
effective  upon  the  execution  of  a 
counterpart  hereof  by  the  Secretary  in 
accordance  with  Section  900.14(a)  of  the 
aforesaid  rules  of  practice  and 
procedure. 

In  Witness  Whereof,  The  contracting 
handlers,  acting  under  the  provisions  of 
the  Act,  for  the  purposes  and  subject  to 
the  limitations  herein  contained  and  not 
otherwise,  have  hereunto  set  their 
respective  hands  and  seals. 

Signature 

By  (Name)     

(Tide)    

(Address)  ; 

(Seal) 

Attest 

(FR  Doc  95-19677  Filed  a-11-95;  8:45  am] 
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DEPARTMErfT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  95-CE-26-AD] 

Airworthiness  Directives;  Jetstream 
Aircraft  Limited  Model  3201  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Jetstream  Aircraft  Limited  (JAL)  Model 
3201  airplanes.  The  proposed  action 
would  require  repetitively  inspecting 
the  main  landing  gear  (\n.G)  bay 
forward  lower  edge  wing  skin  structure 
for  cracks,  replacing  any  cracked 
doubler  with  a  joggled  doubler  of 
improved  design  to  reinforce  the  area 
and  prevent  future  cracking,  and 
eventually  incorporating  these  doublers 
on  all  affected  airplanes.  Cracking  found 
at  the  MLG  bay  forward  lower  edge 
wing  skin  structure  during  fatigue    ' 
testing  of  the  JAL  Model  3201  airplanes 
prompted  the  proposed  action.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  the  MLG  bay 
forward  lower  edge  wing  skin  structure 
from  cracking,  which,  if  not  detected 
and  corrected,  could  cause  failure  of  the 
wing  structure  and  loss  of  control  of  the 
airplane. 

DATES:  Comments  must  be  received  on 
or  before  October  8. 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  95-CE-26- 
AD,  Room  1558. 601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday    . 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Jetstream  Aircraft  Limited,  Prestwick 
International  Airport,  Ayrshire,  KA9 
2RW,  Scotland,  telephone  (44-292) 
79888;  facsimile  (44-292)  79703;  or 
Jetstream  Aircraft  Inc.,  Librarian,  P.O. 
Box  16029,  Dulles  International  Airport, 
Washington,  DC  20041-6029;  telephone 
(703)  406-1161;  facsimile  (703)  406- 
'  1469.  This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Raymond  A.  Stoer,  Program  Officer, 
Brussels  Aircraft  Certification  Office, 


FAA,  Europe.  Africa,  and  Middle  East 
Office,  c/o  American  Embassy,  B-1000 
Brussels,  Belgium;  telephone  (322) 
513.3830;  facsimile  (322)  230.6899;  or 
Mr.  Marvin  R.  Nuss,  Project  Officer, 
Small  Airplane  Directorate,  Airplane 
Certification  Service,  FAA,  1201 
Walnut,  suite  900,  Kansas  City.  Missouri 
64105;  telephone  (816)  426-6932; 
facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argtmients  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No  95-CE-26-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  95-CE-26-AD,  room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missoim  64106.       ~ 

Discussion 

The  Civil  Airworthiness  Authority 
(CAA),  which  is  the  airworthiness 
authority  for  the  United  Kingdom, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  JAL 
Model  3201  airplanes.  The  CAA  advises 
that  cracks  may  develop  in  the  MLG  bay 
forward  lower  edge  wing  skin  structure 
adjacent  to  the  main  spar.  While 


tindeigoing  fatigue  tests  of  this  airplane 
model,  Jetstream  discovered  the 
tendency  for  cracking  in  this  area. 

JAL  has  issued  Jetstream  Service 
Bulletin  (SB)  57-A-JA920540;  Original 
Issue  September  1. 1992.  which 
specifies  procedures  for  inspecting  the 
MLG  bay  forward  lower  edge  wing  skin 
structure  for  cracks,  and  if  cracks  are 
found,  replacing  the  cracked  doubler 
with  a  new  joggled  doubler  of  an 
improved  design. 

In  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
United  Kingdom,  the  CAA  classified 
this  service  bulletin  as  mandatory.  The 
CAA  classifying  a  service  doctmient  as 
mandatory  is  the  same  for  airplanes 
registered  in  the  United  Kingdom  as  the 
FAA  issuing  an  AD  for  airplanes 
registered  in  the  United  States. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  die  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement  between  the  United  States 
and  the  United  Kingdom. 

Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Jetstream  Model  3201 
airplanes  of  the  same  type  design,  the 
proposed  AD  would  require  repetitively 
inspecting  the  MLG  bay  forward  lower 
edge  wing  skin  structure  adjacent  to  the 
main  spar  for  cracks.  If  cracks  are  foimd, 
replace  the  cracked  doubler  with  a 
joggled  doubler  of  improved  design  to 
reinforce  the  area  and  prevent  future 
cracking.  Accomplishment  of  the 
proposed  action  would  be  in  accordance 
with  Jetstream  Service  Bulletin  57-A- 
JA920540;  Original  Issue  September  1, 
1992. 

The  proposed  action  would  be 
consistent  with  the  FAA's  aging 
commuter-class  aircraft  policy.  This 
policy  simply  states  that  reliance  on 
critical  repetitive  inspections  carries  an 
unnecessary  safety  risk  when  a  design 
change  exists  that  could  eliminate  or,  in 
certain  instances,  reduce  the  number  of 
those  critical  inspections.  Therefore,  the 
proposed  action,  if  incorporated  as  a 
final  rule,  woidd  be  consistent  with  the 
FAA's  conunuter-class  aircraft  policy. 


The  FAA  estimates  that  134  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  35  workhours  per 
airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  will 
be  provided  by  the  manufacturer  at  no 
cost  to  the  owners/operators.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operator  is 
estimated  to  be  $281,400.  This  figure  is 
based  on  the  asstmiption  that  all  of  the 
affected  airplanes  do  not  have  the  new 
joggled  doublers  installed  and  that  none 
of  the  owners/operators  of  the  affected 
airplanes  have  replaced  the  doublers. 

Jetstream  has  informed  the  FAA  that 
parts  have  been  distributed  to  equip 
approximately  5  airplanes.  Assuming 
that  these  distributed  parts  are 
incorporated  on  the  affected  airplanes, 
the  cost  of  the  proposed  AD  would  be 
reduced  by  $10,500  &t)m  $281,400  to 
$270,900. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40101. 40113, 
44701.  • 

S  39.13    [AMENDED] 

2.  Section  39.13  is  amended  by 
adding  a  new  AD  to  read  as  follows: 

Jetstnam  Aircraft  Limited:  Docket  No.  95- 
CE-26-AD. 

Applicability:  Model  3201  airplanes  (serial 
numbers  790  through  969),  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  con6guration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafie  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  ready  accomplished. 

To  prevent  the  main  landing  gear  (MLG)  by 
forward  lower  edge  wing  skin  structure  from 
cracking,  which,  if  not  detected  and 
corrected,  could  cause  failure  of  the  wing 
structure  and  loss  of  control  of  the  airplane, 
accomplish  the  following: 

(a)  Upon  accumulating  4,000  hours  time- 
in-service  (TIS)  or  within  the  next  200  hours 
TIS  after  the  effective  date  of  this  AD. 
whichever  occurs  later,  inspect  the  MLG  bay 
forward  lower  edge  wing  skin  structure 
adjacent  to  the  main  sp>ar  for  cracks  in 
accordance  with  the  Accomplishment 
Instructions  section  of  Jetstream  Service 
Bulletin  (SB)  57-A-JA920540,  Original  Issue 
September  1, 1992. 

(1)  If  cracks  are  found,  prior  to  further 
flight,  replace  the  existing  doublers  with 
joggled  doublers  of  improved  design  in 
accordance  with  the  Accomplishment 
Instructions  section  of  Jetstream  SB  57-A- 
JA920540,  Original  Issue  September  1, 1992. 

(2)  If  no  cracks  are  found,  re-inspect  the 
MLG  bay  forward  lower  edge  wing  skin 
structure  at  intervals  not  to  exceed  ^00  hours 
TIS  until  modified  as  specified  in  paragraph 
(b)  of  this  AD. 

(b)  Upon  accumulating  9,000  hours  TIS  or 
within  the  next  200  hours  TIS  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  unless  already  accomplished  as 
specified  in  paragraph  (a)(l]  of  this  AD, 
replace  the  existing  doublers  with  joggled 
doublers  of  improved  design  in  accordance 
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with  the  Accomplishment  Instructions 
section  of  Jetstream  SB  57-A-IA920540. 

(c)  Replacing  the  joggled  doublers  as 
required  by  paragraphs  (a)(1)  or  (b)  of  this  AD 
eliminates  the  repetitive  inspection 
requirements  of  this  AO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  R^ulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
OHiipliance  times  that  iHt>vides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manner,  Brussels  Aircraft  Certification 
Office,  FAA,  Europe,  Africa,  and  Middle  East 
Office,  c/o  American  Embassy,  B-1000 
Brussels,  Belgium.  The  request  shall  be 
forwarded  through  an  appwtjpriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Brussels  Aircraft  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Brussels  Aircraft 
Certification  Office. 

(f)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  Jetstream  Aircnaft 
Limited,  Prestwick  International  Airport, 
Ayrshire,  KA9  2RW,  Scotland,  or  Jetstream 
Aircraft  Inc.,  Librarian,  P.O.  Box  16029, 
Dulles  International  Airport,  Washington, 
D.C.  20041-6029;  or  may  examine  this 
dociunent  at  the  FAA,  Oentral  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Issued  in  Kansas  City,  Missouri,  on  August 
7, 1995. 

Gerald  W.  Pierce, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc  95-20004  Filed  8-11-95;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9, 60. 260.  262, 264,  265, 
270.  and  271 

[lL-64-2-5807;  FRL-5277-11 

Hazardous  Waste  Treatment,  Storage, 
and  Disposal  Facilities  and  Hazardous 
Waste  Generators;  Organic  Air 
Emission  Standards  for  Tanks,  Surface 
Impoundments,  and  Containers 

AQENCY:  Enviroiunental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  data  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  additional  data  that  are 
being  considered  by  the  EPA  in  revising 
the  air  emission  standards  for  hazardous 
waste  treatment,  storage,  and  disposal 


facilities  (TSDF)  that  were  published 
December  6, 1994  under  the  authority  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA),  as  amended  (59 
FR  62896).  The  additional  data  are 
available  for  public  inspection  at  the 
EPA  RCRA  Docket  Office. 
DATES:  Comments  on  these  additional 
data  will  be  accepted  through  October 
13, 1995. 

ADDRESSES:  Docket.  The  additional  data 
are  available  for  public  inspection  and 
copying  in  the  EPA  RCRA  Docket  Office 
(5305),  Room  2616,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  S.W., 
Washington.  D.C.  20460.  A  reasonable 
fee  may  be  charged  for  copying.  Docket 
bom's  are  9  a.m.  to  4  p.m.  Monday 
through  Friday  excluding  Federal 
hoUdays.  Other  RCRA  docket  numbers 
that  pertain  to  the  final  rule  are  F^91- 
CESP-FFFFF,  F-92-CESA-FFFFF.  F- 
94-CESF-FFFFF.  and  F-94-CE2A- 
FFFFF. 

Comments.  Written  comments 
regarding  these  data  may  be  mailed  to 
the  Docket  Clerk  (5305),  Room  2616, 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  S.W.,  Washington,  D.C. 
20460.  Please  send  an  original  and  two 
copies  of  all  comments,  and  refer  to 
Docket  Number  F-95-CE3A-FFFFF. 
Comments  on  the  additional  data  will 
be  accepted  through  October  13, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  about  this  action 
contact  the  RCRA  Hotline  at  (703)  412- 
9877  or  toll-free  at  1-600-424-9346.  For 
information  on  specific  technical 
aspects  of  these  data  contact  Ms. 
Michele  Aston,  Emissions  Standards 
Division  (MD-13),  U.S.  EPA,  Research 
Triangle  Park,  N.C.  27711,  telephone 
(919)  541-2363,  telefax  (919)  541-3470. 
SUPPLEMENTARY  INFORMATION:  On 
December  6, 1994,  the  EPA  published  in 
the  Federal  Register  (59  FR  62896) 
under  authority  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
as  amended,  standards  requiring  the  use 
of  air  emission  controls  on  certain  tanks, 
surface  impoundments,  and  containers 
at  hazardous  waste  treatment,  storage, 
and  disposal  facilities  (TSDF).  These 
standards  are  codified  in  40  CFR  parts 
264  and  265  imder  subpart  CC  (referred 
to  as  the  "subpart  CC  standards")- 

Since  publication  of  these  final 
standards,  the  EPA  has  been  involved  in 
a  review  of  its  standards  to  identify 
areas  in  which  regulatory  measures  can 
be  made  less  burdensome  without 
compromising  environmental  benefits. 
For  the  subpart  CC  standards,  this  effort 
has  identified  certain  requirements  of 
the  final  standards  for  which  less 
extensive  regulatory  requirements  may 
suffice.  The  EPA  is  considering  revising 


the  published  standards  to  reflect  the 
requirements  described  in  the 
additional  data.  The  sections  of  the 
published  rule  that  are  addressed  by 
these  additional  data  are:  applicability, 
waste  determination  procedures, 
standards  for  tanks,  st&ndards  for 
surface  impoundments,  standards  for 
containers,  inspection  and  monitoring 
requirements,  recordkeeping 
requirements,  and  reporting 
requirements. 

The  EPA  will  consider  these  new  data 
in  the  regulatory  decision-making 
process  for  this  regulation.  Therefore, 
the  new  data  are  being  placed  into  the 
RCRA  docket  for  public  inspection  and 
review.  To  clearly  distinguish  these  new 
data,  they  have  been  placed  under  a 
new  docket  number:  F-95-CE3A- 
FFFFF.  The  EPA  will  consider  all 
comments  on  the  new  data  received  by 
the  close  of  the  comment  period  when 
making  a  final  regulatory  determination 
on  the  regulatory  requirements  for  this 
regulation. 

These  items  are  not  the  exclusive  list 
of  the  provisions  which  the  EPA  is 
considering  revising.  The  EPA  is 
planning  to  publish  a  technical 
correction  notice  to  the  rule  within  the 
next  two  months,  and  may  also  propose 
additional  changes  to  the  rule  in  the 
near  future. 

List  of  Subjects 

40  CFR  Parts  264  and  265 

Air  pollution  control,  Container, 
Control  device.  Hazardous  waste, 
Incorporation  by  reference.  Inspection, 
Miscellaneous  unit,  Monitoring, 
Reporting  and  recordkeeping 
requirements.  Standards,  Surface 
impoundment,  Tank,  Waste 
determination.. 

Dated:  August  9, 1995. . 
Richard  Wilson, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

IFR  Doc.  95-20003  Filed  8-11-95;  8:45  am] 
BILUNQ  COOe  6560-5(M> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

Television  Broadcasting  Services; 
Bend,  OR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  denial  of 

petition. 

SUMMARY:  This  document  denies  the 
petition  for  reconsideration  filed  by  3- 
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J  Broadcasting  Company,  seeking  review 
of  the  action  taken  by  the  Chief, 
Allocations  Branch,  on  July  18, 1994, 
returning  its  petition  for  rule  making  by 
letter  as  imacceptable  for  consideration. 
3-J  Broadcasting  Company  petitioned 
for  a  waiver  of  the  ATV  Freeze  Order  (52 
FR  28346,  July  29, 1987)  and  the 
allotment  of  Channel  38  to  Bend. 
Oregon,  as  the  commimity's  fourth  local 
television  service.  The  Commission  has 
determined  that  3-J  Broadcasting 
Company  has  not  met  the  criteria  for 
grant  of  its  waiver  request.  With  this 
action,  this  proceeding  is  terminated. 


FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order. 
adopted  July  24, 1995,  and  released 
August  4, 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  299),  1919  M  Street,  NW., 
Washington,  DC.  Tlie  complete  text  of 
this  decision  may  also  be  purchased 


from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  2100  M  Street, 
NW.,  Suite  140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

Federal  Communications  Commission. 

DougUsW.Webbink, 

Chief.  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

[FR  Doc.  95-19740  Filed  8-11-95;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
conimittee  meetings,  agency  decisions  and 
niings,  delegations  of  auttiority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  apti  functions  are 
examples  of  docurrtents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 


[Docket  No.  95-061-1] 

General  Conference  Committee  of  the 
National  Poultry  Improvement  Plan; 
Meeting 

AGENCY:  Animal  and  Plant  Health. 
Inspection  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  We  are  giving  notice  of  a 
meeting  of  the  General  Conference 
Committee  of  the  National  Poultry 
Improvement  Plan. 

PLACE,  DATES,  AND  TIME  OF  MEETING:  The 
meeting  will  be  held  at  the  USDA 
Center  at  Riverside,  4700  River  Road, 
Riverdale,  MD,  in  room  5DG1CN. 
Sessions  will  be  held  from  8  a.m.  to  5 
p.m.  on  September  19, 1995,  and  from 
8  a.m.  to  12  p.m.  on  September  20. 
1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Andrew  Rhorer,  Senior  Coordinator, 
National  Poultry  Improvement  Plan,  VS, 
APfflS,  1500  Klondike' Road,  Suite  A 
102.  Conyers,  GA,  (404)  922-3496. 
SUPPLEMENTARY  INFORMATION:  The 
General  Conference  Committee  (the 
Committee)  of  the  National  Poultry 
Improvement  Plan  (NPIP),  representing 
cooperating  State  agencies  and  poultry 
industry  members,  serves  an  essential 
function  by  acting  as  liaison  between 
the  poultry  industry  and  the  Department 
in  matters  pertaining  to  poultry  health. 
In  addition,  this  Committee  assists  the 
Department  in  planning,  organizing,  and 
conducting  the  NPIP  Conference. 

Tentative  topics  for  discussion  at  the 
upcoming  meeting  include: 

1.  EstabUshing  provisions  in  the  NPIP 
for  ostriches: 

2.  Removing  certain  NPIP  provisions 
&t>m  the  Code  of  Federal  Regulations; 

3.  Avian  Influenza  surveillance; 

4.  Avian  Mycoplasmosis,  vaccination 
vs.  eradication;  and 


5.  Establishing  a  Salmonella 
Monitored  classiHcation. 

The  meeting  will  be  open  to  the 
public.  However,  due  to  time 
constraints,  the  public  will  not  be 
allowed  to  participate  in*  the 
Committee's  discussions.  Written 
statements  on  meeting  topics  may  be 
filed  with  the  Committee  before  or  after 
the  meeting  by  sending  them  to  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  Written 
statements  may  also  be  Bled  at  the 
meeting.  Please  refer  to  DockerNo.  95- 
061-1  when  submitting  your  statements. 

This  notice  of  meeting  is  given 
pursuant  to  section  10  of  the  Federal 
Advisory  Committee  Act. 

Done  in  Washington,  DC,  this  7th  day  of 
August  1994. 
Lonnle  J.  King, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[PR  Doc.  95-19913  Filed  8-11-95;  8:45  am) 

BILLING  COOE  3410-34-P 


Forest  Service 

Environmental  Impact  Statement,  Port 
Houghton/Cape  Fanshaw  Timber 
Salejfs),  Tongass  National  Forest, 
Stikine  and  Chatham  Areas, 
Petersburg  and  Sitka,  Alaska 

AGENCY:  Forest  Service.  OSDA. 

ACTION:  Revised  notice  of  intent  to 
prepare  an  environment  impact 
statement. 

SUMMARY:  This  Notice  of  Intent  Revises 
the  September  12, 1994  NOI  (page 
46819)  by  describing  two  changes: 

1.  Two  decision-makers  will  sign  the 
Record  of  Decision.  The  decision  will  be 
made  by  Abigail  R.  Kimbell,  Forest 
Supervisor  of  the  Stikine  Area,  and  by 
Gary  Morrison.  Forest  Supervisor  of  Uie 
Chatham  Area  of  the  Tongass  National 
Forest. 

2.  The  Draft  EIS  is  now  scheduled  for 
publication  in  September  1995  and  the 
Final  EIS  in  March  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions,  written  comments,  and 
suggestions  concerning  the  analysis 
should  be  sent  to  Tom  Parker,  USDA 
Forest  Service,  PO  Box  1328,  Petersburg, 
AK  99833,  phone  (907)  772-3871,  fax 
(907) 772-3141. 


Dated:  August  3, 1995. 
Abigail  R.  Kimbell, 
Stikine  Area  Forest  Supervisor. 

Dated:  July  28. 1995. 
Gary  A.'Morrison, 
Chatham  Area  Forest  Supervisor. 
[PR  Doc.  95-19952  Filed  8-11-95;  8:45  am) 

BILUNG  CODE  3410-1  t-M 


Eastern  Washington  Cascades 
Provincial  Interagency  Executive 
Committee  (PIEC),  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Eastern  Washington 
Cascade  PIEC  Advisory  Committee  will 
meet  on  September  7, 1995  in 
Campbell's  Conference  Center  (River 
Room),  104  W.  Wooden,  Chelan, 
Washington.  The  meeting  will  begin  at 
9  a.m.  and  continue  until  4  p.m.  This 
session  will  focus  on  forest  health  in  dry 
eastside  forest  ecosystems.  All  Eastern 
Washington  Cascades  Province 
Advisory  Committee  meetings  are  open 
to  the  public.  Interested  citizens  are 
welcome  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Paul  Hart.  Designated  Federal 
Official,  USDA,  Wenatchee  National 
Forest,  P.O.  Box  811.  Wenatchee, 
Washington  98807,  509-662-4335. 

Dated:  August  1.1995. 
Paul  Hart, 

Designated  Federal  Official,  Wenatchee 
National  Forest. 

[FR  Doc.  95-19955  Filed  8-11-95;  8:45  am] 

BILLma  CODE  34ia-11-M 


Yakima  Provincial  Interagency 
Executive  Committee  (PIEC),  Advisory 
Committee 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Yakima  PIEC  Advisory 
Committee  will  meet  on  August  24, 
1995  at  the  Hal  Holmes  Conference 
Center,  201  N.  Ruby,  Ellensburg, 
Washington.  The  meeting  will  begin  at 
9  a.m.  and  continue  until  4  p.m.  This 
meeting  will  focus  on  key  challenges 
identified  by  the  committee:  (1)  Forest . 
health  in  dry  eastside  forest  ecosystems, 
(2)  riparian  zone  protection,  and  (3) 
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access  and  travel  management  All 
Yakima  Province  Advisory  Committee 
meetings  are  open  to  the  public. 
Interested  citizens  are  welcome  to 
attend. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Paul  Hart,  Designated  Federal 
Official,  USDA,  Wenatchee  National 
Forest,  P.O.  Box  811,  Wenatchee, 
Washington.  98807,  509-662-4335. 

Dated:  August  1. 1995. 

Paul  Hart, 

Designated  Federal  Official,  Wenatchee 
National  Forest. 

[FR  Doc.  95-19954  Filed  8-11-95;  8:45  am) 

BILUNG  COOE  3410-1 1-M 


CIVIL  RIGHTS  COMMISSION 

Hearing  on  Racial  and  Ethnic  Tensions 
in  American  Communities:  Poverty, 
Inequality,  and  Discrimination-Miami 

AGENCY:  Commission  on  Civil  Rights. 
,  ACTION:  Notice  of  hearing. 

SUMMARY:  Notice  is  hereby  given 
pursuant  to  the  provisions  of  the  Civil 
Rights  Commission  Amendments  of 
1994,  section  3,  Public  Law  103-419, 
108  Stat.  4338,  as  amended,  and  45  CFR 
702.3,  that  a  public  hearing  of  the  U.S. 
Commission  on  Civil  Rights  will 
commence  on  Thursday,  September  14 
and  15, 1995,  beginning  at  8:00  a.m.,  in 
the  Sandringham/Windsor  Conference 
Room  of  the  Intercontinental  Hotel,  100 
Chopin  Plaza.  Miami,  Florida  33131. 

The  purpose  of  the  hearing  is  to 
collect  information  within  the 
jurisdiction  of  the  Commission,  under 
45  CFR  702.2,  related  particularly  to 
immigration  practices,  policies,  and 
perceptions  in  Miami  in  order  to 
examine  underlying  causes  of  racial  and 
ethnic  tensions  in  the  United  States. 

The  Commission  is  authorized  to  hold 
hearings  and  to  issue  subpoenas  for  the 
production  of  documents  and  the 
attendance  of  witnesses  pursuant  to  45 
CFR  701.2(c).  The  Commission  is  an 
independent  bipartisan,  factfinding 
agency  authorized  to  study,  collect,  and 
disseminate  information,  and  to 
appraise  the  laws  and  policies  of  the 
Federal  Government,  and  to  study  and 
collect  information  with  respect  to 
discrimination  or  denials  of  equal 
protection  of  the  laws  under  the 
Constitution  because  of  race,  color, 
religion,  sex,  age,  disability,  or  national 
origin,  or  in  the  administration  of 
justice. 

Hearing  impaired  persons  who  will 
attend  the  hearing  and  require  the 
services  of  a  sign  language  interpreter. 


should  contact  Betty  Edmiston, 
Administrative  Services  and 
Clearinghouse  Division,  at  (202)  376- 
8105  (TOD  (202)  376-8116).  at  least  five 
(5)  working  days  before  the  scheduled 
date  of  the  hearing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Brooks,  Press  and 
Communications,  (202)  376-8312. 

Dated:  August  8, 1995. 
Miguel  A.  Sapp, 

Acting  Solicitor. 

(FR  Doc.  95-19974  Filed  8-11-95;  8:45  am] 

BILLMG  CODE  e33»-01-M 


DEPARTMENT  OF  COMMERCE 

Coastal  Zone  Management:  Federal 
Consistency  Appeal  by  Mobil 
Exploration  &  Producing  U.S.  Inc. 
From  an  Objection  by  the  State  of 
Florida 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  decision. 

On  June  20. 1995,  the  Secretary  of 
Commerce  (Secretary)  issued  a  decision 
in  the  consistency  appeal  of  Mobil 
Exploration  &  Producing  U.S.  Inc. 
(Mobil).  Mobil  is  the  operator  of  Outer 
Continental  Leases  OCS-G  10401, 
10406,  10407, 10411,  and  10412.  The 
lease  area,  described  as  Pensacola  Area 
Blocks  845,  846,  889,  890,  933  and  934 
(Pensacola  Blocks),  is  located  in  the 
northeast  Gulf  of  Mexico  Outer 
Continental  Shelf,  approximately  10-20 
miles  from  Pensacola,  Florida,  and 
approximately  64  miles  south-southeast 
of  Theodore,  Alabama.  The  Secretary 
decided  to  override  the  State  of 
Florida's  (State)  objections  to  Mobil's 
Supplemental  Plan  of  Exploration 
(SPOE). 

In  1989,  Mobil  submitted  a  proposed 
Plan  of  Exploration  (POE)  to  the 
Minerals  Management  Service  of  the 
Department  of  the  Interior  (MMS) 
together  with  a  certification  that  the 
proposed  POE  was  consistent  with  the 
State's  federally  approved  Coastal 
Management  Program  (CMP),  as 
required  under  the  Coastal  Zone 
Management  Act  (CZMA),  16  U.S.C. 
1451  et  seq.  Mobil  proposed  drilling  six 
exploratory  wells  to  evaluate  the 
hydrocarbon  potential  of  the  Pensacola 
Area  Blocks.  MMS  approved  Mobil's 
POE  and  the  State  concurred  with   • 
Mobil's  consistency  certification  on 
April  17, 1990. 

Subsequently,  on  September  6, 1901, 
Mobil  submitted  to  the  MMS  a  proposed 
SPOE  to  drill  one  additional  exploratory 


well  at  Pensacola  Block  889.  The  well 
site  is  located  approximately  74  miles 
from  Theodore,  Alabama,  and  13.5 
miles  from  Pensacola,  Florida.  MMS 
approved  Mobil's  SPOE  subject  to  the 
State'a  review  under  the  CZMA. 

The  State  objected  to  Mobil's  SPOE, 
finding  the  proposal  for  driUing  the 
additional  exploratory  well  is 
inconsistent  with  the  State's  policies  of 
protecting  its  marine  and  coastal 
resources.  Under  section  307(c)(3)(B)  of 
the  CZMA,  and  15  CFR  930.121  and 
930.122,  the  State's  objections  preclude 
MMS  from  issuing  a  permit  or  license 
for  Mobil's  proposed  activity,  unless  the 
Secretary  finds  that  the  activity  is  either 
consistent  with  the  objectives  or 
purposes  of  the  CZMA  (Ground  I)  or 
necessary  in  the  interest  of  national 
security  (Groimd  11).  If  the  requirements 
of  either  Ground  I  or  Ground  II  are  met, 
the  Secretary  must  override  the  State's 
objections. 

In  accordance  with  section 
307(c)(3)(B)  of  the  CZMA,  Mobil  filed  an 
appeal  with  the  Secretary  arguing  both 
Grounds  I  and  II  for  a  Secretarial 
override.  Additionally,  three  threshold 
issues  were  raised  by  Mobil  and  the 
State  during  the  course  of  the  appeal. 
Upon  consideration  of  the  information 
submitted  by  Mobil,  the  State  and 
interested  Federal  agencies,  the 
Secretary  made  the  findings  discussed 
below. 

Regarding  the  Secretary's  findings  on 
the  three  threshold  issues,  the  decision 
determined  that  the  State's  objections 
were  properly  lodged,  the  Secretary  will 
necessarily  determine  the  adequacy  of 
information  for  an  override  rather  than 
summarily  dismiss  consistency  appeals, 
and  the  activity  before  the  Secretary  on 
review  in  this  appeal  is  the  one 
additional  exploratory  well  proposed  in 
Mobil's  SPOE. 

The  Secretary  made  the  following 
findings  with  regard  to  Ground  I: 
Mobil's  proposed  SPOE  activity  satisfies 
the  first  element  of  Ground  I.  because  it 
furthers  one  of  the  objectives  or 
purposes  of  the  CZMA.  The  CZMA 
recognizes  a  national  objective  in 
achieving  a  greater  degree  of  energy  self- 
sufficiency.  The  proposed  activity 
satisfies  the  second  element  of  Ground 
I,  since  the  adverse  effects  of  the 
additional  proposed  exploratory  well  on 
the  State's  coastal  resources  and  uses 
will  not  outweigh  the  benefit  to  the 
national  interest. 

Mobil's  proposed  SPOE  also  satisfies 
the  third  element  of  Ground  I,  because 
the  activity  will  not  violate  the  Clean 
Air  Act  or  the  Clean  Water  Act.  Finally. 
Mobil's  proposed  SPOE  satisfies  the 
fourth  element  of  Ground  I,  because 
there  is  no  reasonable  alternative 


41874 


Federal  Register  /  Vol.  60,  No.  156  /  Monday,  August  14,  1995  /  Notices 


available  to  Mobil  that  would  allow  its 
proposed  activity  to  be  carried  out  in  a 
maimer  consistent  with  the  State's  CMP. 

Regarding  Ground  n,  the  decision 
finds  that  neither  Mobil  nor  any  Federal 
agency  commenting  on  this  ground 
specifically  identified  or  explained  how 
Mobil's  inability  to  proceed  with  its 
proposed  SPOE  activity  would 
significantly  impair  a  national  defense 
or  other  national  seciuity  interest. 

Because  Mobil's  propose  SPOE 
satisfies  all  four  of  the  reqwrements  of 
Ground  I,  the  Secretary's  decision 
overrides  the  State's  objections  to 
Mobil's  proposal  for  one  additional 
exploratory  well.  Consequently,  in 
deciding  whether  to  permit  the 
exploration  activity  proposed  in  Mobil's 
SroE,  MMS  is  not  constrained  by  the 
States'  objections  under  the  CZMA. 
Copies  of  the  decision  may  be  obtained 
from  the  office  Usted  below. 
FOR  AOOmONAL  INFORMATION  CONTACT: 
Michael  I.  Weiss,  Attorney-Adviser, 
Office  of  the  Assistant  General  Counsel 
for  Ocean  Services,  National  Oceanic 
and  Atmospheric  Administration,  U.S. 
Department  of  Commerce,  1305  East- 
West  Highway,  Suite  6110,  Silver 
Spring,  Maryland  20910,  (301)  713- 
2967. 

Dated:  August  7, 1995. 
Terry  D.  Garcia, 

General  Counsel. 

(Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance.) 

(FR  Doc.  95-19987  Filed  8-11-95: 8:45  am] 

aiUMO  CODE  3S1O-0e-M 


bitemational  Trade  Administration 
[A-351-6051 

Notica  of  Preliminary  Results  of 
Antidumping  Duty  Administrative- 
Reviewr:  Frozen  Concentrated  Orange 
Juice  From  Brazil 

AOaiCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  14, 1995. 
SUMMARY:  In  response  to  timely  requests 
for  an  administrative  review  by  the 
respondents,  Branco  Peres  Citrus,  S.A. 
(Branco)  and  CTM  Qtrus  S.A.  (CTM), 
formerly  Qtropectina,  S.A.,  the 
Department  of  Commerce  (the 
Department)  is  conducting  an 
administrative  review  of  the 
antidiunping  duty  order  on  fit>zen 
concentrated  orange  juice  (FCOJ)  from 
Brazil.  This  review  covers  two 
manufacturers/exporters  of  FCOJ  to  the 
United  States  during  the  period  May  1, 


1992,  through  April  30, 1993.  We 
preliminarily  determine  the  dumping 
margins  for  Branco  and  CTM  during  this 
period  to  be  2.52  and  0.98  percent, 
respectively.  We  invite  interested 
parties  to  comment  on  these  preliminary 
results. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dorma  Berg  or  Greg  Thompson,  Office  of 
Antidiunping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington.  DC  20230; 
telephone:  (202)  482-0114  or  482-3003, 
respectively. 

SUPPt.EMENTARY  MFOfiMATKMH: 
Background 

On  May  5, 1987.  the  Department 
published  in  the  Federal  Register  an 
antidumping  duty  order  on  FCO)  firom 
Brazil  (52  FR  16426).  The  Department 
published  in  the  Federal  Register  on 
April  28, 1993  a  notice  of  "C^portunity 
to  Request  Administrative  Review"  (58 
FR  25802)  of  the  antidumping  duty 
order  on  FCOJ  ftt)m  Brazil  for  the  period 
of  review  (POR),  May  1,  1992,  through 
April  30, 1993.  On  May  28,  1993, 
manufactiuers/exporters,  Branco  and 
CTM,  requested  an  administrative 
review  for  this  POR.  Branco  also 
submitted  a  timely  reqUfest  for 
revocation  of  the  antidumping  duty 
order.  The  manufacturer/exporter, 
Frutropic/COINBRA,  requested  an 
administrative  review  for  this  POR  on 
June  1, 1993.  Accordingly,  the 
Department  initiated  an  administrative 
review  on  June  25, 1993,  (58  FR  34414) 
with  respect  to  Branco  and  CTM.  On 
August  24,  1993.  (58  FR  44653),  we 
initiated  a  review  with  respect  to 
Frutit)pic/COINBRA. 

The  Department  issued  an 
antidumping  questionnaire  to  Branco, 
CTM  and  Frutropic/COINBRA  on 
September  22, 1993.  On  October  11, 
1994.  the  Department  revoked  the  order 
with  respect  to  Frutropic/COINBRA  in 
the  final  results  of  the  administrative 
review  for  the  1991  through  1992  POR 
(59  FR  53137, 53138,  October  21, 1994). 

Branco  and  CTM,  on  November  2  and 
24, 1994.  respectively,  submitted  their 
responses  to  the  E)epartment's 
questionnaire.  On  April  14, 1994,  the 
Department  issued  a  supplemental 
questionnaire  to  both  Branco  and  CTM. 
Branco  and  CTM  submitted  their 
responses  to  these  supplemental 
questionnaires  on  May  12, 1994. 

Verification  of  the  tactual  information 
submitted  by  Branco  in  this  review  was 
conducted  on  June  22  and  23, 1994. 

The  Department  issued  a  section  D, 
cost  of  production/constructed  value. 


questionnaire  to  Branco  and  CTM  on 
August  5, 1994,  because  our  preliminary 
analysis  indicated  that  for  certain  U.S. 
sales,  contemporaneous  third  coimtry 
sales  were  unavailable  for  comparison 
purposes.  Branco  and  CTM  submitted 
comments  regarding  how  foreign  market 
value  should  be  calculated  in  this 
review  on  Augtist  17  and  18, 1994, 
respectively.  (Note:  whereas  the 
Department  initially  believed  that 
section  D  information  was  necessary, 
the  Department  subsequently  revised  its 
determination  of  the  most  appropriate 
methodology  to  apply  in  this  review. 
See  the  "Forei^  Market  Value"  section 
-of  this  notice.) 

On  September  6. 1994,  the 
Department  requested  clarification  of 
botii  Branco's  and  CTM's  responses. 
Branco  and  CTM  submitted  tfieir 
responses  in  September  1994.  The 
Department  requested  further 
information  of  both  respondents  on 
February  14  and  March  15. 1995.  Branco 
and  CTM  provided  this  information  in 
March  1995. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31, 1994. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  FCOJ  from  Brazil.  The 
merchandise  is  currently  classifiable 
under  item  2009.11.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  Customs  purposes,  our 
written  description  of  the  scope  of  this 
review  is  dispositive. 

Fair  Value  Comparisons 

To  determine  whether  sales  by  Branco 
and  CTM  were  made  at  less  than  fair 
value  (LTFV),  we  compared  the  United 
States  price  (USP)  to  the  foreign  market 
value  (FMV),  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

United  States  Price 

We  based  USP  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Tariff  Act,  as  amended  (1994)  (The  Act), 
because  all  of  Branco's  and  Clip's  U.S. 
sales  to  the  first  imrelated  purchaser 
took  place  prior  to  importation  into  the 
United  States  and  exporter's  sales  price 
methodology  was  not  otherwise 
indicated. 

We  calculated  purchase  price  based 
on  packed  FOB  prices  to  unrelated 
customers  in  the  United  States.  We 
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made  deductions,  where  appropriate, 
for  foreign  inland  freight  and  Brazilian 
port  charges. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  FCOJ  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  FMV,  we  compared  each 
respondents'  volume  of  home  market 
sales  of  FCOJ  to  the  volume  of  third 
country  sales  in  accordance  with  section 
773(a)(1)(B)  of  the  Act.  We  found  that 
the  home  market  was  not  viable  for 
either  of  the  respondents.  Based  on  each 
respondent's  questionnaire  response,  we 
selected  the  Netherlands  and  Germany 
as  the  appropriate  third  coiuitry  markets 
for  Branco  and  CTM,  respectively,  in 
accordance  with  19  CFR  353.49(b)  (see 
November  2. 1993,  submission  (page 
three  and  exhibit  B)  and  November  24, 
1993,  submission  (page  four)). 

In  accordance  with  19  CFR 
353.49(a)(1),  we  calculated  FMV  for 
both  respondents  based  on  third  country 
FOB  sales  or  offers  for  sale.  If  a 
contemporaneous  third  country  sale  was 
available,  we  based  FMV  on  the  third 
country  sale.  Where  contemporaneous 
third  country  sales  were  not  available, 
we  based  FMV  on  the  applicable 
minimum  export  price '  as  a  third 
country  offer  for  sale.  (See  Preliminary 
Results  Concurrence  Memorandum, 
dated  June  27. 1995.)  We  made 
deductions,  where  appropriate,  for 
foreign  inland  freight,  port  charges  and 
storage.  In  accordance  with  section 
773(a)(1)  of  the  Act.  we  deducted,  as 
appropriate,  third  country  packing  costs 
end  added  U.S.  packing  costs  (packing 
costs  were  not  incurred  on  bulk  sales). 
We  made  circumstance-of-sale 
adjustments,  where  appropriate,  for 
differences  in  commission  and  credit 
expenses.  The  values  used  for  these 
adjustments  varied  depending  on 
whether  an  actual  third  country  sale  or 
third  country  offer  for  sale  was  used. 
For  actual  third  country  sales,  we  used 
the  reported  transaction-specific 
amounts.  For  third  country  offers  for 
sale,  we  relied  on  weighted-average  POR 
values  of  reported  third-country 
charges. 

Since  Branco's  and  CTM's  prices  are 
linked  to  the  minimum  export  price,  we 
used  FMV  periods  shorter  than  a  month 


■  The  minimum  export  price  is  a  floor  price  set 
by  the  Carteira  do  Comercio  Exterior  do  Banco  do 
Brasil  (CACEX),  the  export  department  of  the  Bank 
of  Brazil.  Minimum  export  prices  are  based  on  the 
price  of  FCOJ  on  the  New  York  Cotton  Exchange. 
Because  the  price  movements  of  FCO}  on  the 
futures  market  are  irregular,  the  minimum  export 
price  may  remain  the  same  or  change  several  times 
within  a  month.  It  should  be  noted  that  during  the 
POR  of  this  sixth  review,  both  Branco  and  CTM 
sold  FCOJ  at  the  minimum  export  price. 


(see  Preliminary  Results  Concurrence 
Memorandum,  dated  June  27, 1995). 
These  shorter  periods  were  used 
because  the  price  volatility  of  minimum 
export  prices  within  POR  months  was 
significant  enough  to  have  artificially 
increased  or  decreased  dumping 
margins  (see  Frozen  Concentrated 
Orange  Juice  from  Brazil:  Final  Results 
of  Antidumping  Duty  Administrative 
Review  and  Revocation  of  Order  in  Part, 
(59  FR  53137,  October  21, 1994)). 
Periods  were  created  based  on  a  change 
in  the  minimum  export  price 
throughout  the  continuum  of  the  POR 
(see  Preliminary  Results  Concurrence 
Memorandum,  dated  June  27, 1995). 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  the  dumping 
margins  to  be: 


Manufacturer/ 
exporter 

Time  period 

Margin 
(per- 
cent) 

Branco  

CTM 

5/1/92-4/30/93 
5/1/92-4/30/93 

2.52 
0  98 

Individual  differences  between  USP 
and  FMV  may  vary  from  the  percentages 
stated  above.  Upon  completion  of  this 
administrative  review,  the  Department 
will  issue  appraisement  instructions 
directly  to  the  U.S.  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  FCOJ  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  pubUcation 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  company 
will  be  that  established  in  the  final 
results  of  this  administrative  review;  (2) 
for  previously  reviewed  or  investigated 
companies  not  Usted  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is 
such  a  firm,  the  cash  deposit  rate  will 
be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
FCOJ. 

On  May  25, 1993,  the  Court  of 
International  Trade  (OT)  in  Floral 
Trade  Council  v.  United  States,  Slip  Op. 
93-79,  and  Federal-Mogul  Corporation 
V.  United  States,  Slip  Op.  93-83, 
decided  that  once  an  "all  others"  rate  is 
established  for  a  company,  it  can  only 
be  changed  through  an  administrative 
review.  The  [Department  has  determined 
that  in  order  to  implement  these 
decisions,  it  is  appropriate  to  reinstate 


the  original  "all  others"  rate  from  the 
LTFV  investigation  (or  that  rate  as 
amended  for  correction  of  clerical  errors 
or  as  a  result  of  litigation)  in 
proceedings  governed  by  antidumping 
duty  orders  for  the  purposes  of 
establishing  cash  deposits  in  all  ciuxent 
and  future  administrative  reviews. 
Because  this  proceeding  is  governed  by 
an  antidumping  duty  order,  the  "all 
others"  rate  for  the  purposes  of  this 
review  will  be  1.96  percent  ad  valorem, 
the  "all  others"  rate  established  in  the 
LTFV  investigation  (52  FR  8324,  March 
17,  1987). 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  Uquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

Public  Comment 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce.  Room  B-099.  within  ten 
days  of  publication.  Requests  should 
contain:  (1)  The  party's  name,  address 
and  telephone  number;  (2)  the  number 
of  participants;  and  (3)  a  list  of  the 
issues  to  be  discussed. 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  no  later  than 
August  25, 1995,  and  rebuttal  briefs  no 
later  than  August  29,  1995.  A  public 
hearing,  if  requested,  will  be  held  on 
August  31, 1995,  at  10:00  am  at  the  U.S. 
Department  of  Commerce,  in  Room 
1851, 14th  Sti^et  and  Constitution 
Avenue,  NW,  Washington.  DC  20230. 
Parties  should  confirm  by  telephone  the 
time.  date,  and  place  of  the  hearing  48 
hours  prior  to  the  scheduled  time.  In 
accordance  with  19  CFR  353.38(b).  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  The  Department  will 
publish  a  notice  of  final  results  of  this 
administrative  review,  including  an 
analysis  of  issues  raised  in  any  written 
comments. 

This  result  is  published  pursuant  to 
section  751(a)(1)  of  the  Act  and  19  CFR 
353.22. 
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Dated:  August  8, 1995. 
Susan  G.  EsMnnaii. 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  95-20025  Filed  a-11-95;  8:45  am] 

BIUMO  CODE  3S10-OS-P 


[A-41 2-803] 

Industrial  Nitrocellulose  From  the 
United  Kingdom;  Amendment  of  Final 
Results  of  Antidumping  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  amendment  of  final 
results  of  Antidumping  Duty 
Administrative  Review. 

SUMMARY:  We  are  amending  our  final 
results  of  administrative  review  of  the 
antidiunping  duty  order  on  industrial 
nitrocellulose  (INC)  from  the  United 
Kingdom  published  on  December  28, 
1994,  to  reflect  the  correction  of  a 
ministerial  error  made  in  the  margin 
calculation  in  those  final  results.  We  are 
publishing  this  amendment  to  the  final 
results  in  accordance  with  19  CFR 
353.28(c). 

EFFECTIVE  DATE:  August  14, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Trainor  or  Maureen  Flannery  of 
the  Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Etepartment 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.,  Washington 
D.C.  20230;  telephone  (202)  482-4733. 

SUPPl^MENTARY  INFORMATION: 

Background 

The  review  covers  one  exporter. 
Imperial  Chemical  Industries  PLC,  and 
the  period  July  1, 1992  through  Jime  30, 
1993.  The  Department  of  Commerce  (the 
Department)  pubUshed  the  preliminary 
results  on  May  12.  1994  (59  FR  24684), 
and  the  final  results  on  December  28, 
1994  (59  FR  66902). 

Scope  of  Review 

This  review  covers  shipments  of  INC 
from  the  United  Kingdom.  INC  is  a  dry, 
white,  amorphous  synthetic  chemical 
with  a  nitrogen  content  between  10.8 
and  12.2  percent,  which  is  produced 
from  the  reaction  of  cellulose  with  nitric 
acid.  It  is  used  as  a  film-former  in 
coatings,  lacquers,  furniture  finishes, 
and  printing  inks.  INC  is  currently 
classifiable  under  Harmonized  Tariff 
Schedule  (HTS)  item  nxunber 
3912.20.00.  The  HTS  subheading  is 
provided  for  convenience  and  U.S. 
Customs  Service  purposes.  The  written 


description  remains  dispositive.  The 
scope  of  the  antidumping  order  does  not 
include  explosive  grade  nitrocellulose, 
which  has  a  nitrogen  content  of  greater 
than  12.2  percent. 

Amended  Final  Results 

On  January  4, 1995,  the  petitioner,  the 
Aqualon  Company,  alleged  that  the 
Department  had  committed  a  ministerial 
error  in  calculating  the  final 
anitdumping  duty  margin.  The 
petitioner  alleged  tbat  the  Department 
had  double-counted  the  home  market 
commission  offset.  We  have  reviewed 
this  allegation,  and  agree  with 
petitioner.  We  have  therefore  amended 
our  final  results  for  this  ministerial 
error. 

Final  Results  of  Review 

Upon  review  of  the  allegation 
submitted,  the  Etepartment  has 
determined  that  the  following  margin 
exists  for  the  [>eriod  July  1, 1992 
through  June  30, 1993: 


Manufacturer/exporter 

Time 
period 

Margin 
(per- 
cent) 

Imperial  Chemicals  In- 
dustries PLC „ 

7/1/92- 
6/30/93 

6.62 

JMI 


'  The  Customs  Service  shall  assess 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  foreign  market  value  may 
vary  bom  the  percentage  stated  above. 
The  Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  amended 
final  results  of  review  for  all  shipments 
of  INC  bom  the  United  Kingdom 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act  of  1930,  as 
amended:  (1)  The  cash  deposit  rate  for 
the  reviewed  company  will  be  the  rate 
listed  above;  (2)  for  previously  reviewed 
or  investigated  companies  not  listed 
above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  or  a  previous  review  or  the  less- 
than-fair-value  (LTFV)  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  in  the 
LTFV  investigation  for  the  manufacturer 
of  the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  be  the  "all  others"  rate 
of  11.13  percent  established  in  the  final 
notice  of  the  LTFV  investigation. 


Unless  otherwise  stated,  all  citations 
to  the  statutes  and  to  the  Department's 
regulations  are  references  to  the 
provisions  as  they  existed  on  December 
31, 1994.  This  administrative  review 
and  notice  are  in  accordance  with 
section  751(f)  of  the  Act  (19  U.S.C. 
1673(d))  and  section  353.28(c)  of  the 
Department's  regulations. 

Dated:  August  4, 1995. 
Susan  G.  Essennan, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  95-20029  Filed  8-11-95;  8:45  ami 

BUJJNQCODE  3S10-0e-» 

[A-351-605] 

Certain  Malleable  Cast  Iron  Pipe 
Fittings  From  Brazil;  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  February  22, 1995.  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidiunping  duty  order  on  certain 
malleable  cast  iron  pipe  fittings  fi-om 
Brazil.  This  review  covers  Industrie  de 
Fundicao  Tupy  S.A-  (Tupy).  a 
manufacturer  and  exporter  of  this 
merchandise  to  the  United  States,  and 
the  period  May  1, 1993  through  April 
30,  1994.  The  firm  failed  to  submit  a 
response  to  our  questionnaire.  As  a 
result,  we  determined  to  use  the  best 
information  otherwise  available  (BIA) 
for  cash  deposit  and  assessment 
purposes. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  made  certain  changes  for  the  final 
results. 

EFFECTIVE  DATE:  August  14,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Schauer  or  Richard 
RimUnger,  Office  of  Antidumping 
Compliance,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202)  482-4852/4477. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  4, 1994.  the  Department 
published  in  the  Federal  Register  (59 


FR  23051)  a  notice  of  "Opportunity  to 
Request  an  Administrative  Review"  of 
the  antidumping  duty  order  on  certain 
malleable  cast  iron  pipe  fittings  from 
Brazil.  On  May  4, 1994,  we  received 
from  the  petitioners  in  this  case, 
Griimell  Corporation,  Ward 
Manufacturing  Inc.,  and  Stockham 
Valves  and  Fittings  Co.,  a  request  to 
initiate  an  administrative  review  of 
Tupy,  a  manufacturer  and  exporter  of 
this  merchandise  to  the  United  States. 
On  July  15, 1994,  in  accordance  v^rith  19 
CFR  353.22(c),  we  initiated  an 
administrative  review  of  this  order  for 
Tupy  covering  the  period  May  1, 1993 
through  April  30, 1994  (see  59  FR 
36160).  On  February  22, 1995,  we 
published  the  preliminary  results  of  this 
,  administrative  review  (see  60  FR  9821). 

The  Department  conducted  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1030,  as  amended  (the  Tariff  Act). 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  references 
to  the  provisions  as  they  existed  on 
I>ecember31, 1994. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  malleable  cast  iron 
pipe  fittings,  other  than  grooved,  from 
Brazil.  In  the  original  order,  these 
products  were  classifiable  in  the  Tariff 
Sdiedules  of  the  United  States, 
Annotated,  under  item  numbers 
610.7000  and  610.7400.  These  products 
are  currently  classifiable  under  item 
numbers  7307.19.00  and  7307.19.90  of 
the  Harmonized  Tariff  Schedule  (HTS). 
The  HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

Best  Information  Available 

In  accordance  with  section  776(c)  of 
the  Tariff  Act,  we  have  determined  that 
the  use  of  BIA  is  appropriate  for  Tupy. 
Our  regulations  provide  that  we  may 
take  into  account  whether  a  party 
refuses  to  provide  information  (19  CFR 
353.37(b))  in  selecting  BIA.  Generally, 
whenever  a  company  refuses  to 
cooperate  with  the  Department  or 
otherwise  significantly  impedes  the 
proceeding,  as  Tupy  did  here,  the 
Department  uses  as  BIA  the  highest  rate 
for  any  company  for  the  same  class  or 
kind  of  merchandise  from  the  current  or 
any  prior  segment  of  the  proceeding. 
When  a  company  substantially 
cooperates  with  our  requests  for 
information,  but  fails  to  provide  all  the 
information  requested  in  a  timely 
manner  or  in  the  form  requested,  we  use 
as  BIA  the  higher  of  (1)  the  highest  rate 


(including  the  "all  others"  rate)  ever 
applicable  to  the  firm  for  the  same  class 
or  kind  of  merchandise  from  the  same 
country  from  either  the  less-than-fair- 
value  (LTFV)  investigation  or  a  prior 
administrative  review;  or  (2)  the  highest 
calculated  rate  in  the  review  for  any 
firm  for  the  same  class  or  kind  of 
merchandise  from  the  same  country.  See 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  the  Federal  Republic  of 
Germany,  et  al.;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  57  FR  28360,  28379  (June  24, 
1992);  see  also  Allied-Signal  Aerospace 
Co.  V.  United  States,  996  F.2d  1185 
(Fed.  Cfr.  1993).  In  our  preliminary 
results  of  review,  we  preliminarily 
applied  to  Tupy,  as  first-tier  BIA,  a  rate 
of  5.64  percent,  which  was  the  rate  we 
determined  in  the  LTFV  investigation. 

Upon  review  of  the  comments  our 
choice  of  a  rate  to  use  as  first-tier  BIA 
has  changed.  In  this  case,  Tupy  is  the 
only  company  to  have  ever  been 
reviewed  or  investigated,  and  we  have 
only  calculated  one  margin,  which  was 
in  the  less-than-fair-value  (LTFV) 
investigation.  Due  to  the  imusual 
situation,  we  have  determined  to  use  as 
BIA  the  simple  average  of  the  rates  from 
the  petition.  See  our  response  to 
Comment,  below.  The  rate  we  have 
calculated  for  Tupy  is  34.64  percent. 

General  Issues  Raised  By  the  Petitioner 

Comment:  Petitioner  contends  that 
the  Department's  use  of  its  standard  BIA 
practice  for  the  preliminary  results  of 
this  review  is  inappropriate.  Petitioner 
points  out  that  this  resulted  in  no 
change  in  the  margin  applicable  to 
respondent.  Petitioner  argues  that  this 
rewards  respondent  for  being 
imcooperative  with  the  Department's 
information  requests. 

Petitioner  also  argues  that,  since  Tupy 
is  the  sole  respondent  in  this  case, 
under  the  Department's  regular  practice, 
Tupy's  margin  would  never  change  in 
an  administrative  review  so  long  as  it 
does  not  respond  to  the  Department's 
requests  for  information.  Thus,  Tupy 
would  be  able  to  dump  at  will  vtnthout 
fear  of  repercussion  unless  the 
Department  alters  its  choice  of  BIA  for 
this  case.  Petitioner  argues  that  the 
Department  is  not  limited  to  the 
standards  enimciated  in  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings}  and  Parts  Thereof  From  the 
Federal  Republic  of  Germany,  et  al.; 
Final  Resijts  of  Antidumping  Duty 
Administrative  Review,  56  FR  31692, 
31704  (July  11, 1991).  Ratiier,  petitioner 
states,  the  Department  has  the  authority 
to  choose  other  BLA  when  the 
circumstances  warrant  it,  citing  Krupp 


Stahi  A.G.  V.  United  States.  822  F. 
Supp.  789  (CIT 1993)  (JCrupp  Stahfl  in 
support  of  its  arguments. 

Petitioner  suggests  that  the 
Dep)artment  use  as  BIA  the  simple 
average  of  the  margins  alleged  in  the 
petition.  Petitioner  also  suggests,  as  an 
alternative  methodology,  that  the 
Department  should  adjust  the  original 
margin  for  appreciation  of  Brazil's 
currency  against  the  dollar  since  the 
period  of  the  original  LTFV 
investigation.  Citing  reports  from  the 
International  Trade  Commission  (ITC) 
submitted  as  an  attachment  to  its  case 
brief,  petitioner  argues  that  the  Brazilian 
cruzeiro  has  appreciated  against  the 
dollar  between  the  period  of 
investigation  and  the  current  period  of 
review  by  33.2  percent,  and  that  the 
Department  should  assume  that 
Brazilian  foreign  market  values  have 
increased  similarly.  Petitioner  states 
that  there  is  precedent  for  this  approach 
in  Malleable  Iron  Pipe  Fittings,  Other 
than  Grooved,  from  Korea;  Preliminary 
Results  of  Administrative  Review,  54  FR 
7577  (Feb.  22, 1989).  in  Malleable  Iron 
Pipe  Fittings,  Other  than  Grooved,  from 
Korea;  Final  Results  of  Administrative 
Review,  54  FR  13090  (Mar.  30,  1989). 
and  in  Malleable  Iron  Pipe  Fittings, 
Other  than  Grooved,  from  Taiwan; 
Preliminary  Results  of  Administrative 
Review,  54  FR  38713  (Sept.  20,  1989). 

Respondent  argues  that  the 
Department  applied  BIA  correctly  in  the 
preliminary  results,  and  that  petitioner 
misrepresents  the  decision  in  Krupp 
Stahl.  Respondent  contends  that,  while 
Krupp  Stahl  allowed  the  Department  to 
use  a  preliminary  margin  from  the  LTFV 
investigation,  which  adopted  the 
petition  rates,  the  court  did  not  hold 
that  a  margin  alleged  in  a  petition  can 
be  used  over  a  published  margin  for  a 
particular  company. 

Respondent  also  argues  that  the  courts 
have  held,  in  Rhone  Poulenc,  Inc.  v. 
United  States,  899  F.2d  1185, 1191 
(1990),  that  the  purpose  of  BIA  is  "to 
determine  current  margins  as  accurately 
as  possible",  and  that  the  Department 
may  not  use  BIA  in  a  punitive  manner. 
Respondent  claims  that  using  rates  from 
the  petition  would  be  less  accurate  than 
using  the  rates  calculated  by  the 
Department  in  the  LTFV  investigation. 

Respondent  argues  that  the 
methodology  suggested  by  petitioner  for 
adjusting  the  margin  for  changes  in 
ciurency  values  would  result  in  an 
inaccurate  margin  because  the  rates 
used  in  the  ITC  report  cited  in 
petitioner's  case  brief  use  real  exchange 
rates  instead  of  nominal  exchange  rates. 
Respondent  argues  that  petitioner  has 
not  provided  any  compelling  argiunent 
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why  real  exchange  rates  should  be  used 
instead  of  nominal  exchange  rates. 

Respondent  also  states  that,  in  the 
precedent  cited  by  petitioner,  the 
Department  assumed  that  prices  in  the 
United  States  and  the  foreign  market 
remained  constant.  Respondent  alleges 
that  prices  have  not  been  constant  in  the 
United  States,  and,  therefore,  such  an 
assumption  cannot  be  made  in  this  case. 

Department's  Position:  We  agree  with 
petitioner.  Tupy  was  the  only  company 
investigated  in  the  antidumping  duty 
LTFV  investigation  on  malleable  cast 
iron  pipe  fittings  from  Brazil.  Because 
this  is  the  first  administrative  review  of 
this  order.  Tupy's  final  LTFV  rate  of 
5.64  percent  is  the  only  rate  for  any 
company  from  any  segment  of  the 
proceeding.  If  we  were  to  follow  our 
regular  practice  for  assigning 
uncooperative  BIA  rates,  Tupy  would 
benefit  by  receiving  its  own  LTFV  rate 
in  this  and  any  subsequent  review  in 
which  it  chooses  not  to  respond  to  our 
requests  for  information.  This  is 
contrary  to  the  Department's  aim  in 
using  BIA.  As  the  Court  of  Appeals  for 
the  Federal  Circuit  has  affirmed,  "the 
ITA  may  use  BIA  as  an  investigative 
tool,  which  (ITAl  may  wield  as  an 
informal  club  over  recalcitrant  parties  or 
persons"  to  induce  cooperation  with  our 
requests  for  information.  See  Rhone 
Poillenc,  Inc.  v.  United  States,  899  F.2d 
1185  at  1191  (1990)  [Rhone  Poulenc  II). 
Therefore,  we  find  that  there  is 
justification  in  this  case  to  depart  irom 
past  Department  practice  in  determining 
uncooperative  BIA. 

By  refusing  to  provide  a  questionnaire 
response,  as  indicated  in  its  letter  to  the 
Department  dated  October  31. 1994, 
Tupy  leaves  unanswered  a  legitimate 
question  as  to  whether  the  firm  diunped 
subject  merchandise  during  the  period 
of  review  to  a  greater  or  lesser  extent 
than  in  the  past.  In  not  responding  to 
oiu-  requests  for  information,  Tupy 
could  be  relying  upon  our  normal  BIA 
practice  to  lock  in  a  rate  that  is  capped 
at  its  LTFV  rate.  Such  a  capped  BIA  rate 
would  allow  Tupy  to  practice  injurious 
price  discrimination  to  a  greater  degree 
than  at  the  time  of  the  LTFV 
investigation  without  fear  of  adverse 
consequences.  With  such  a  capped  rate, 
Tupy  would  no  longer  have  an  incentive 
to  participate  in  an  administrative 
review  which  would  determine  the 
extent  to  which  Tupy  is  actually 
dumping  subject  merchandise  in  the 
United  States. 

In  Rhone  Poulenc,  Inc.  v.  United 
States.  710  F.  Supp.  341  [Rhone  Poulenc 
/)  at  347,  the  Court  of  International 
Trade  (GIT)  ruled  that  a  respondent 
should  not  be  allowed  to  control  the 
results  of  the  review  by  providing 


partial  information  (or,  as  in  this  case, 
no  information)  or  otherwise  hindering 
the  review.  Citing  Rhone  Poulenc  I,  the 
CIT  has  also  determined  that  "to  use  the 
rate  demanded  by  [the  respondent] 
might  have  the  effect  of  'plac[ing] 
control  of  the  investigation  in  the  hands 
of  uncooperative  respondents  who 
could  force  Commerce  to  use  possibly 
unrepresentative  information  most 
beneficial  for  them.' "  See  Krupp  Stahl, 
822  F.  Supp.  at  793.  Contrary  to  Tupy's 
claim  that  the  function  of  BIA  is  solely 
to  find  the  most  accurate  rate  possible, 
in  Krupp  Stahl,  the  QT  characterizes 
one  of  the  functions  of  BIA  as 
"cooperation-inducing,"  Id. 

VVe  also  find  incorrect  Tupy's 
assertion  that  the  Krupp  Stahl  decision 
upholds  only  the  authority  to  use  a 
preliminary  margin  based  on  petition 
rates  as  BIA,  and  not  the  authority  to 
use  the  petition  rates  themselves. 
Respondent  correctly  states  that,  in 
Krupp  Stahl,  the  petition-based 
information  used  as  BIA  was  derived 
from  the  LTFV  preliminary 
investigation.  See  822  F.  Supp.  at  796. 
Resort  to  the  preliminary  determination 
for  evidence  of  petition-based  BIA  was 
necessary  in  that  case  because  the 
petition  was  not  on  the  administrative 
record  of  the  review  under 
consideration  in  Krupp  Stahl,  and  each 
administrative  determination  must  be 
supported  by  sufficient  evidence  on  the 
record.  See  822  F.  Supp.  at  795. 
Contrary  to  Tupy's  assertion,  the  CIT's 
decision  in  Krupp  Stahl  did  not  limit 
the  use  of  petition-based  information  in 
administrative  reviews  to  cases  where 
margins  in  the  preliminary 
determinations  were  petition-based. 
Rather,  in  Krupp  Stahl,  the  CIT  upheld 
our  interpretation  that  the  use  of 
petition-based  information  as  BIA  in  an 
administrative  review  was  not  contrary 
to  the  statute,  and  that  it  did  not 
"contravene  any  clearly  discemable 
legislative  intent."  See  Krupp  Stahl,  822 
F.  Supp.  at  794.  Because  Tupy  has  failed 
to  cooperate  in  this  administrative 
review,  and  a  BLA  rate  capped  at  Tupy's 
LTFV  rate  would  not  induce  Tupy's 
cooperation  in  this  or  any  futiue  review, 
we  have  determined  that  it  is 
appropriate  to  use  petition-based 
information  as  BIA  in  this 
administrative  review. 

We  have  also  determined  that  the  use 
of  petition-based  information  as  BIA  is 
more  appropriate  than  adjusting  the 
LTFV  rate  for  currency  appreciation. 
Though  the  latter  methodology  may  be 
appropriate  in  other  circumstances,  in 
this  case  we  have  rates  fi'om  the 
petition,  which,  after  correction,  were 
found  to  be  acceptable  by  the 
Department  as  a  basis  for  initiating  the 


LTFV  investigation.  Further,  there  is 
limited  record  evidence  available  for 
determining  an  adjustment  to  the  LTFV 
margin  for  currency  fluctuations, 
including  whether  we  should  use  real  or 
nominal  exchange  rates  for  such  a 
calculation.  Thus,  we  conclude  that  the 
use  of  petition-based  rates  for  BIA  is  a 
better  approach  in  this  administrative 
review. 

In  order  to  use  petition-based 
information  as  BIA  for  Tupy  in  this 
administrative  review,  the  Department 
must  include  the  petition  in  the 
administrative  record  of  this  review. 
Therefore,  with  the  permission  of 
petitioner,  and  pursuant  to  our 
regulations  at  19  CFR  353.3.  we  have 
obtained  a  copy  of  the  petition  fi-om  the 
administrative  record  of  the  LTFy 
investigation,  and  included  it  in  the 
record  of  this  administrative  review. 

We  have  determined  that  the  simple 
average  of  the  rates  from  the  petition  iS' 
a  more  appropriate  standard  for  BIA  in 
this  case.  The  petition  rates,  as  adjusted 
by  the  Department  for  the  LTFV 
initiation  notice,  are  8.8, 14.46,  53.6, 
and  61.7  percent.  See  Malleable  Cast 
Iron  Pipe  Fittings  From  Brazil;  Initiation 
of  Antidumping  Duty  Investigation,  50 
FR  34730.  The  simple  average  of  these 
rates  is  34.64  percent. 

Final  Results  of  Review 

We  determine  the  margin  for  this 
administrative  review  to  be: 


Producer/exporter 


Industria  de  Fundicao  Tupy  S.A 


Margin 


34.64 


The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  these  final  resxilts  of 
administrative  review  for  all  shipments 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse  for 
consumption,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rate  for  the  reviewed  company  will  be 
the  rate  listed  above;  (2)  if  the  exporter 
is  not  a  firm  covered  in  this  review,  a 
prior  review,  or  the  original  less-than- 
fair- value  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (3)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  be  the  "all  others"  rate 
of  5.64  percent.  This  is  the  rate 
established  during  the  LTFV 
investigation. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 


final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidiunping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failiue  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidiunping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22,  353.25. 

Dated:  August  7, 199S. 
Susan  G.  Essennan, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Ooc  95-20030  Filed  8-11-95;  8:45  am) 
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Export  Trade  Certiflcate  of  Review 

ACTION:  Notice  of  issuance  of  an 
amended  Export  Trade  Certificate  of 
Review,  Application  No.  90-4A006. 

8UMMRY:  On  June  26, 1995.  the 
Department  of  Commerce  issued  an 
amendment  to  the  Export  Trade 
Certificate  of  Review  granted  to  the 
Forging  Industry  Association  ("FIA"). 
Notice  of  the  original  Certificate  was 
published  in  the  Fe^ral  Register  on 
July  9, 1990  (55  FR  28801,  July  13, 
1990). 

FOR  FURTHER  INFOflMATKJN  CONTACT:  W. 
Dawn  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  (202)  482-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  m  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  Sections  4001-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review.  The  regulations  implementing 
Title  m  are  found  at  15  CFR  Part  325 
(1993). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325. 6fb),  which 
requires  the  Department  of  Commerce  to 
publish  a  siuiunary  of  a  Certificate  in 


the  Federal  Register.  Under  Section 
305(a)  of  the  Act  and  15  CFR  325.11(a), 
any  person  aggrieved  by  the  Secretary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action 
in  any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determinaticm  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Amended  Certificate 

The  Forging  Industry  Association's 
("FIA")  original  Certificate  was  issued 
on  July  9, 1990  (55  FR  28801,  July  13, 
1990).  Previous  amendments  to  the 
Certificate  were  issued  on  April  30, 
1991  (56  FR  21128,  May  7, 1991),  May 
29,  1992  (57  FR  24022,  June  5, 1992) 
and  on  April  1. 1994  (59  FR  16619, 
April  7, 1994). 

The  Amendment 

1.  Added  the  following  company  as  a 
"Member"  within  the  meaning  of 
Section  325.2(1)  of  the  Regulations  (15 
CFR  325.2(1)):  National  Forge  Company, 
Irvine,  Pennsylvania; 

2.  Deleted  the  following  six 
companies  as  "Members"  within  the 
meaning  of  Section  325.2(1)  of  the 
Regulations  (15  CFR  325.2(1)):  Columns 
McKinnon  Corporation,  Amherst,  New 
York;  Cooper  tools-Brewer-Tichener/ 
Merrill,  Cortland,  New  York;  Kervick 
Enterprises,  Inc,  Worcester, 
Massachusetts;  FMC  Corporation, 
Anniston.  Alabama;  McWilliams  Forge 
Company,  Inc.,  Rockaway.  New  Jersey; 
and  Union  Forging  Co.,  Endicott.  New 
York. 

3.  Reflected  that  Cameron  Forge 
Company.  Cypress.  Texas  is  now  a 
division  of  Wyman-Gordon  Company, 
Worcester,  Massachusetts.  Since 
Wyman-Gordon  Company  is  a  current 
member.  Cameron  Forge  Company  was 
deleted  as  a  "Member". 

4.  Reflected  a  change  in  the  names  of 
the  following  current  Members:  Airfoil 
Forging  Textron.  Inc.,  Cleveland.  Ohio 
is  now  Turbine  Engine  Components. 
Textron  (a  subsidiary  of  Textron,  Inc.). 

A  copy  of  the  amended  certificate  will 
be  kept  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility. 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W..  Washington.  D.C.  20230. 

Dated:  August  8, 1995. 

W.  Dawn  Busby, 

Director.  Office  of  Export  Trading  Company 
Affairs. 

(FR  Doc.  95-19976  FUed  8-11-95;  8:45  am] 
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Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  Issuance  of  an 
amended  Export  Trade  Certificate  of 
Review,  Application  No.  95-5A007. 

SUMMARY:  On  August  3, 1995,  the 
Department  of  Commerce  issued  an 
amendment  to  the  Export  Trade 
Certificate  of  Review  granted  to  the  U.S. 
Surimi  Commission  ("USSC").  Notice  of 
the  original  Certificate  was  published  in 
the  Federal  Register  on  August  22, 1990 
(55  FR  35445). 

FOR  FURTHER  INFORMATION  CONTACT:  W. 
Dawn  Busby.  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  (202)  482-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  Sections  4001-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review.  The  regulations  implementing 
Title  m  are  found  at  15  CFR  Part  325 
(1993). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b).  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  Certificate  in 
the  Federal  Register.  Under  Section 
305(a)  of  the  Act  and  15  CFR  325.11(a). 
any  person  aggrieved  by  the  Secretary's 
determination  may.  within  30  days  of 
the  date  of  this  notice,  bring  an  action 
in  any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Amended  Certificate 

The  U.S.  Surimi  Commission's 
("USSC")  original  Certificate  was  issued 
on  August  22. 1990  (55  FR  35445, 
August  30. 1990).  Previous  amendments 
to  the  Certificate  were  issued  on 
December  12, 1990  (55  FR  53031, 
December  26. 1990);  June  11. 1991  (56 
FR  27946,  June  18,  1991);  May  22. 1992 
(57  FR  23078.  June  1, 1992);  and  August 
12, 1993  (58  FR  44504  August  23, 1993). 

The  Amendment 

1.  Added  the  following  companies  as 
"Members"  within  the  meaning  of 
Section  325.2(1)  of  the  Regulations  (15 
CFR  325.2(1)):  Alaska  Trawl  Fisheries. 
Inc..  Edmonds.  Washington  (controlling 
entity:  Daerim  Corporation.  Seoul. 
Korea);  and  Emerald  Seafoods,  N.W., 
Limitbd  Partnership. 

2.  Deleted  three  companies  as 
"Members"  within  the  meaning  of 
Section  325.2(1)  of  the  Regulations  (15 
CFT  325.2(1)):  Pacific  Orion  Seafoods, 
Inc.,  Arctic  Alaska  Seafoods,  Inc.,  and 
Golden  Alaska  Seafoods,  Inc. 
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3.  Added  the  following,  product  to 
Export  Trade  as  defined  by  Section 
325. 2(j)  of  the  Regulations:  white  fish 
meal. 

A  copy  of  the  amended  certificate  will 
be  kept  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230. 

Dated:  Auigust  8, 1995. 
W.  Dawn  Busby, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

[FR  Doc  95-19977  Filed  8-11-95:  8:45  am] 
aaiMQ  COM  M10-0-R-P 


National  Oceanic  and  Atmospheric 
Administration 

p.D.  060795A] 

North  Pacific  Fishery  Management 
Council;  Plan  Team  lAeetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  meetings. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council's  Gulf  ol Alaska  • 
(GOA)  and  Bering  SeaV  Aleutian  Islands 
(BSAI)  plan  teams  will  hold  meetings. 
DATES:  The  meetings  will  begin  at  1:00 
p.m.  on  September  5, 1995,  and 
continue  until  5:00  pjn.  on  September 
8, 1995. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Alaska  Fisheries  Science  Center, 
7600  Sand  Point  Way  NE.,  Room  2079, 
Building  4,  Seattle,  WA. 

Council  address:  North  Pacific 
Fishery  Management  Council,  P.O.  Box 
103136,  Anchorage,  AK  99510. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Witherell  or  Jane  DiCosimo; 
telephone:  (907)  271-2809. 
SUPPLEMENTARY  INFORMATION:  The 
agenda  for  the  meetings  will  include  the 
following  subjects: 

1.  Review  available  stock  assessments 
and  catch  statistics  and  prepare 
preliminary  stock  assessment 
documents  for  the  1996  groundfish 
fisheries  in  the  Gulf  of  Alaska  and 
Bering  Sea/ Aleutian  Islands. 

2.  Review  proposals  for  amendments 
to  the  groundfish  fishery  management 
plans  for  the  GOA  and  BSAI. 

3.  Review  research  needs  and 
priorities. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 


Requests  for  sign  language 
interpretation  or  other  auxifiary  aids 
should  be  directed  to  Helen  Allen,  907- 
271-2809,  at  least  5  working  days  prior 
to  the  meeting  date. 

Dated:  August  8. 1995. 

Richard  W.  Surdi, 

Acting  Director.  Office  (^Fisheries 
Consen^ation  and  Management,  National 
Marine  Fisheries  Service. 

IFR  Doc.  95-20032  Filed  8-11-95;  8:45  am] 

BILUNQ  COOE  3S10-22-f 


p.D.073195q 

South  Atlantic  Fishery  Management 
Council;  PutMic  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  South  Atlantic  Fishery 
Management  Coiuicil  (Coimcil)  will  ~  • 
hold  public  meetings  of  its  Golden  Crab, 
Controlled  Access  and  SaepperGrouper  - 
Committees  and  its  GoldeirCrab 
Advisory  Panel  (G£AP);  anda  Council  ' 
session::  Also,  a  joint  meetii^  of  the  / 
South  Atlantic  and  Giilf  of  MioKico 
Councils:*:  mackerel  committees  will  be 
held. 

DATES:  The  meetings  will  be  held  fi-om 
August  21  to  August  25, 1995.  See 
SUPPt-EMENTARY  INFORMATION  for  Specific 
dates  and  times. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Town  and  Country  Inn,  2008 
Savannah  Highway,  Charleston,  SC 
29407;  telephone:  (803)  571-1000. 
Council  address:  South  Atlantic 
Fishery  Management  Council;  One 
Southpark  Circle,  Suite  306;  Charleston, 
SC  29407-4699. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  K.  Mahood  (Council  staff); 
telephone:  (803)  571-4366;  fax:  (803) 
769-4520. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  dates  are  as  follows: 

August  21, 1995,  8:30  a.m.  to  12:00 
noon — Golden  Crab  AP  meeting; 

August  21,  1995, 1:30  p.m.  to  5:00 
p.m.— Joint  meeting  of  the  GCAP  and 
the  Golden  Crab  Committee; 

August  22, 1995,  8:30  a.m.  to  10:00 
a.m. — Golden  Crab  Committee; 

August  22. 1995,  10:00  a.m.  to  12:00 
noon — Controlled  Access  Committee; 

August  22, 1995, 1:30  p.m.  to  5:00 
p.m. — ^Joint  South  Atlantic  and  Gulf 
Mackerel  Committees; 


August  23, 1995,  8:30  a.m.  to  12:00 
noon — ^Joint  South  Atlantic  and  Gulf 
Mackerel  Committees; 

August  23, 1995, 1:30  p.m.  to  5:00 
p.m. — Snapper  Grouper  Committee; 

August  24,  1995,  8:30  a.m.  to  10:30 
a.m. — Snapper  Grouper  Committee; 

August  24, 1995, 11:00  a.m.  to  5:30 
p.m. —  Coimcil  session; 

August  25, 1995,  8:30  a.m.  to  12:30 
p.m. —  Council  session; 

The  GCAP  will  meet  to  develop 
recommendations  on  the  fishery 
management  plan  (FMP)  for  golden 
crab.  The  GCAP  then  will  meet  jointly 
with  the  Golden  Crab  Committee  to 
review  pubfic  hearing  and  NMFS 
informal  review  comments.  At  that  time,, 
the  GCAP  will  make  its 
recommendations  as  to  management 
measures  that  should  be  included  in  the 
FMP  and  discuss  the  rationale  for  its 
recommendations  with  the  committee 
members.  The  Golden  Crab  Committee 
wiU  meet  to  develop  its  final 
recommendations  for  Council  action. 
Management  options  being  considered 
for  the  Golden  Crab  FMP  can  be  i. 
obtained  by  contacting  theCouncili: 
office  directly  (see  ADDRESSES).  . 

The  Controlled  Access  Committee       ■' 
will  review  options  being  consideced  for 
Amendment  9  to  the  Snapper  Ckouper 
FMP.  These  options  address  ITnutiBg 
entry  in  the  deep  water  fishery  ferr 
snowy  grouper  and  tile  fish  and' 
possibly  other  segments  of  the  snapper 
grouper  fishery.  The  committee  will 
recommend  to  the  Council  which  . 
options  to  take  to  public  hearing. 

The  joint  South  Atlantic  and  Gulf 
Mackerel  Committees  will  discuss  a 
range  of  options  to  be  included  in 
Amendment  8  to  the  Coastal  migratory 
Pelagics  (Mackerel)  FMP.  They  will 
recommend  to  both  Councils  options  to 
take  to  public  hearing.  Amendments  to 
this  FNO*  must  be  approved  by  both 
Councils. 

The  Snapper  Grouper  Committee  will 
receive  a  report  on  a  reef  fish  economic 
survey  and  the  1994-95  wreckfish 
fishery.  It  will  review  management 
options  for  Amendment  8  to  the  FMP 
and  recommend  to  the  Council  which 
options  to  take  to  public  hearing. 

The  full  Council  will  convene  and 
receive  reports  fitim  the  Golden  Crab. 
Shrimp  Controlled  Access,  Snapper 
Grouper  and  Mackerel  Committees.  The 
Council  will  take  final  action  on  the 
Golden  Crab  FMP  for  formal  submission 
to  the  Secretary  of  Commerce.  The 
Council  will  also  select  the  options  to 
take  to  public  hearing  for  Shrimp  FMP 
Amendment  2,  Snapper  Grouper  FMP 
Amendments  8  and  9,  and  Coastal 
Migratory  Pelagics  (Mackerel)  FMP 
Amendment  9.  The  Council  will  hear  a 
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report  fi'om  its  Habitat  and 
Environmental  Protection  Advisory 
Panel  and  additional  reports  on  the 
status  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
amendments  and  reauthorization,  the 
Council  Chairmen's  meeting  and  state 
and  agency  liaison  activities. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Council  office 
(see  ADDRESSES)  by  August  14, 1995. 

Dated:  August  7, 1995. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  95-19959  Filed  8-11-95;  8:45  am] 

BILUNG  COOE  3510-22-M 


pi}.  0731 95E] 
Marine  Mammals 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  modification  to 

permit  no.  738  (P77#51). 

SUMMARY:  Notice  is  hereby  given  that  on 
July  31,  1995,  permit  no.  738,  issued  to 
Southeast  Fisheries  Science  Center, 
NMFS,  NOAA,  75  Virginia  Beach  Drive, 
Miami,  FL  33149,  was  modified. 
ADDRESSES:  The  modification  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resoiuces,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289);  and 

Southeast  Region,  NMFS,  9721 
Executive  Center  Drive,  St.  Petersburg, 
FL  33702-2532. 

SUPPLEMENTARY  INFORMATION:  The 
subject  modification  has  been  issued 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.),  the 
provisions  of  §§  216.33(d)  and  (e)  of  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.),  and  the  provisions  of  §  222.25  of 
the  Regulations  Governing  the  Taking, 
Importing,  and  Exporting  of  Endangered 
Fish  and  Wildlife  (50  CFR  part  222). 

Section  A.l.g.  is  added  to  extend  the 
validity  of  the  permit  until  December 
31, 1996. 


Dated:  July  31. 1995. 
Ann  D.  Tertnish, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  95-19960  Filed  8-11-95;  8:45  am) 

BILUNG  CODE  3510-22-F 

PJD.  080295q  .       . 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Receipt  of  application  for  a 

public  display  permit  (PHF182). 

SUMMARY:  Notice  is  hereby  given  that 
the  Oregon  Coast  Aquarium,  2820  SE. 
Ferry  Slip  Road,  Newport.  OR  97365, 
has  applied  in  due  form  for  a  public 
display  permit. 

DATES:  Written  comments  must  be 
received  on  or  before  September  13, 
1995. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910,  (301/713-2289);  and 

Director,  Northwest  Region.  NMFS. 
7600  Sand  Point  Way.  NE.  BIN  C15700. 
Seattle.  WA  98115  (206/526-6150). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Chief. 
Permits  Division,  F/PRl.  Office  of 
Protected  Resources,  1315  East-West 
Highway,  Silver  Spring,  MD  20910, 
within  30  days  of  the  publication  of  this 
notice.  Those  individuals  requesting  a 
hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  this  particular 
application  would  be  appropriate.  The 
holding  of  such  a  hearing  is  at  the 
discretion  of  the  Director,  Office  of 
Protected  Resources. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
copies  of  this  application  are  being 
forwarded  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  to  import  for 
pubUc  display  purposes  one  adult  male 
killer  whale  [Oninus  orca),  from  the 
Reino  Aventiua  theme  park,  Mexico 
City,  Mexico,  under  the  Marine 
Mammal  Protection  Act  of  1972  (16 
U.S.C.  1361  et  seq.],  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Manunals  (50  CFR  part  216). 


The  Oregon  Coast  Aquarium  holds  an 
Exhibitor's  License  (No.  92C-057)  under 
the  Animal  Welfare  Act;  is  open  to  the 
public  on  a  regularly  scheduled  basis 
with  access  that  is  not  limited  or 
restricted  other  than  by  charging  an 
admission  fee;  and  offers  an  educational 
program  based  in  part  upon  the 
educational  standards  of  the  American 
Zoo  and  Aquarium  Association. 

Dated:  August  3, 1995. 
Ann  D.  Terbush, 

Chief  Division  of  Permits  6r  Documentation, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

IFR  Doc.  95-19973  Filed  8-11-95;  8:45  am] 

BILUNG  CODE  3S10-22-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Defense  Environmental 
Response  Task  Force 

AGENCY:  Office  of  the  Deputy  Under 
Secretary  of  Defense  (Environmental 
Security). 

ACTION:  Notice  of  business  meeting  and 
hearing. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463.  notice  is  hereby  given  of  a  business 
meeting  and  hearing  of  the  Defense 
Environmental  Response  Task  Force 
(DERTF).  The  DERTF  is  charged  with 
studying  and  providing  findings  and 
recommendations  on  environmental 
restoration  at  military  installations 
being  closed  or  realigned.  The  purpose 
of  the  meeting  is  to  develop  the  fiscal 
year  (FY)  1995  report  to  Congress.  The 
DERTF  will  hear  presentations  &t)m  the 
Future  Land  Use  Working  Group,  the 
Fast-Track  Cleanup  Implementation     - 
Working  Group,  the  Ft.  Devans  Base 
Realignment  and  Qosure  Cleanup  Team 
and  the  Local  Redevelopment 
Authority.  The  business  meeting  and 
hearing  will  be  open  to  the  public. 
Public  witnesses  desiring  to  speak 
before  the  DERTF  should  contact  Shah 
A.  Choudhiuy,  Executive  Secretary,  and 
prepare  a  written  statement  that  can  be 
summarized  orally  before  the  DERTF  at 
the  time  to  be  fixed  for  public  witnesses. 
Written  statements  must  be  received  by 
the  close  of  business  on  September  6, 
1995,  at  the  Office  of  the  Deputy  Under 
Secretary  of  Defense  (Environmental 
Seciuity.) 

DATES:  September  19. 1995—9:15  a.m.- 
2:30  p.m.;  September  20. 1995 — 9:15 
a.m.-8:00  p.m.;  September  21. 1995 — 
9:15  a.m.-5:00  p.m. 
PUBLIC  COMMENT  PERIODS  ARE: 
September  20, 1995 — 7:00  p.m.-8:00 
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p.m.;  September  21, 1995 — 12:00  p.m.- 
l.-OO  pjn. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Mr.  Shah  A.  Choudhury,  Executive 
Secretary.  Office  of  the  Deputy  Under 
Secretary  of  Defense  (Environmental 
Security),  3400  Defense  Pentagon, 
Washington,  DC  20301-3400;  telephone 
(703)  697-7475. 

Dated:  August  8, 1995. 
LM.  Bynnm, 

Alternate  OSD  Federal  Register  Liaison 

Officer  Department  of  Defense. 

(FR  Doc  95-19999  Filed  8-11-95;  8:45  am] 

HLLMQ  COM  jOTfl  IM  M 


ifense  Partnership  Council  IMeeting 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Department  of  Defiense 
(DoD)  annoimces  a  meeting  of  the 
Defense  Partnership  Council.  Notice  of 
this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act.  This 
meeting  is  open  to  the  public.  The 
topics  to  be  covered  are  partnership 
successes  within  DoD  and  action  items 
related  to  the  Defense  Partnership 
Council  Plan  of  Action. 

DATES:  The  meeting  is  to  be  held 
Wednesday,  September  6,  1995,  in  room 
1E801,  Conference  Room  7.  the 
Pentagon,  from  1:00  p.m.  until  3:00  p.m. 
Comments  should  be  received  by 
September  1,  1995,  in  order  to  be 
considered  at  the  September  6  meeting. 

ADDRESSES:  We  invite  interested 
persons  and  organizations  to  submit 
written  comments  or  recommendations. 
Mail  or  deliver  your  comments  or 
recommendations  to  Mr.  Kenneth 
Oprisko  at  the  address  shown  below. 
Seating  is  limited  and  available  on  a 
first-come,  first-served  basis. 
Individuals  wishing  to  attend  who  do 
not  possess  an  appropriate  Pentagon 
building  pass  should  call  the  below 
listed  telephone  number  to  obtain 
instructions  for  entry  into  the  Pentagon. 
Handicapped  individuals  wishing  to 
attend  should  also  call  the  below  listed 
telephone  number  to  obtain  appropriate 
accommodations. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Kenneth  Oprisko,  Chief,  Labor 
Relaticms  Branch,  Field  Advisory 
Services  Division,  Defense  Civilian 
Personnel  Management  Service,  1400 
Key  Blvd,  Suite  B-200,  Arlington,  VA 
22209-5144,  (703)  696-6301,  ext.  704. 


Dated:  August  8, 1995. 
L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

[FR  Doc.  95-20001  Filed  8-11-95;  8:45  am] 

BIUJNOCOOE  8000-04*1 


Defense  Science  Board  Task  Force  on 
Readiness,  Phase  II 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Readiness,  Phase  II  will 
meet  in  closed  session  on  August  23, 
1995  at  the  Pentagon,  Arlington, 
Virginia.  In  order  for  the  Task  Force  to 
obtain  time  sensitive  classified 
briefings,  critical  to  the  understanding 
of  the  issues,  this  meeting  is  scheduled 
on  short  notice. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  (Acquisition  and  Technology) 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  provide  advice, 
recommendations,  and  supporting 
rationale  on  the  components  of  a 
Readiness  Early  Warning  System  to 
insure  that  our  forces  do  not  become 
"hollow."  and,  where  deficiencies  may 
begin  to  emerge,  to  suggest  corrective 
actions. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
P.L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  n,  (1988)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  listed  in  5  U.S.C. 
§  552b(c)(l)  (1988),  and  that  accordingly 
this  meeting  will  be  closed  to  the 
public. 

Dated:  August  8, 1995. 
LM.  Bjrnum, 

Alternate  OSD  Federal  Register  Liaison 

Officer  Department  of  Defense. 

(FR  Doc.  95-20000  Filed  8-11-95;  8:45  am) 

BILLING  CO0£  S000-04-M 


DEPARTMENT  OF  EDUCATION 
[CFDA  Nos.:  84.11 6A;  84.11 6B] 

Fund  for  the  Improvement  of 
Postsecondary  Education — 
Comprehensive  Program 
(Preappiication  and  Applications); 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  1996 

Pwrpose  of  Program:  To  provide 
grants  or  enter  into  cooperative 
agreements  to  improve  postsecondary 
education  opportunities. 


Eligible  Applicants:  Institutions  of 
higher  education  or  combinations  of 
such  institutions  and  other  public  and 
private  nonprofit  educational 
institutions  and  agencies. 

Deadline  For  Transmittal  Of 
Preapplications:  October  18, 1995. 

Deadline  For  Transmittal  Of  Final 
Applications:  March  18, 1996. 

Note:  All  applicants  must  submit  a 
preappiication  to  be  eligible  to  submit  a  final 
application. 

Deadline  For  Intergovernmental 
Review:  May  18,  1996. 

Applications  Available:  August  17, 
1995. 

Available  Funds:  The 
Administration's  request  for  the  Fund 
for  the  Improvement  of  Postsecondary 
Education  for  FY  1996  is  $17,543,000. 
Of  this  amount,  it  is  anticipated  that 
approximately  $5,325,000  will  be 
available  for  an  estimated  75  new 
awards  under  the  Comprehensive 
Program.  The  Congress  has  not  yet 
completed  action  on  the  FY  1996 
appropriation.  The  estimates  in  this 
notice  assume  passage  of  the 
Administration's  request. 

Estimated  Range  of  Awards:  $15,000 
to  $150,000  per  year. 

Estimated  Average  Size  Of  Awards: 
$71,000. 

Estimated  Number  Of  Awards:  75. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75.  77,  79,  80,  82,  85, 
and  86,  with  the  exceptions  noted  in  34 
CFR  630.4a(2);  and  (b)  The  regulations 
for  this  program  in  34  CFR  Part  630. 

Priorities 

Absolute  Priority 

Under  34  CFR  75.105(c)(3),  34  CFR 
630.12  and  34  CFR  630.11(a),  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
competition  only  applications  that  meet 
this  absolute  priority: 

Projects  that  respond  to  immediate 
problems  or  issues  and  that  seek  to 
improve  postsecondary  education 
opportunities. 

Invitational  Priorities 

Under  34  CFR  75.105(c)(1)  and  34 
CFR  630.12.  the  Secretary  is  particularly 
interested  in  applications  that  meet  one 
or  more  of  the  following  invitational 
priorities.  However,  an  application  that 
meets  one  or  more  of  these  invitational 
priorities  does  not  receive  competitive 


or  absolute  preference  over  other 
applications: 

Invitational  Priority  1 — Applications 
to  support  new  ways  of  ensuring  equal 
access  to  postsecondary  education,  and 
to  improve  rates  of  retention  and 
program  completion,  especially  for  low- 
income  and  imderrepresented  minority 
students,  whose  retention  and 
completion  rates  continue  to  lag 
disturbingly  behind  those  of  other 
groups. 

Invitational  Priority  2 — Applications 
to  create  programs  that  prepare  students 
for  entering  the  workforce  and  that  serve 
the  continuing  education  and  retraining 
needs  of  workers. 

Invitational  Priority  3 — Applications 
to  improve  the  campus  climate  by 
creating  an  environment  that  is  safe, 
welcoming,  and  conducive  to  learning 
for  all  students. 

Invitational  Priority  4 — Applications 
to  restructure  institutions  in  ways  that 
reassert  the  primacy  of  teaching  and 
learning;  and  to  increase  learning 
productivity — that  is,  to  transform 
programs  and  teaching  to  promote  more 
student  learning  relative  to  institutional 
resources  expended. 

Invitational  Priority  5 — Applications 
to  promote  cooperation  between 
colleges  and  universities  and 
elementary  and  secondary  schools  in 
order  to  improve  students'  preparation 
for,  access  to,  and  success  in  college.  In 
particular,  the  Secretary  seeks 
innovative  school-college  partnerships 
to  improve  articulation  and  develop 
new  ways  to  improve  both  pre-service 
and  in-service  teacher  education  at  both 
the  elementary  and  secondary  level. 

Invitational  Priority  6 — Applications 
to  support  innovative  reforms  of 
imdergraduate,  graduate,  and 
professional  curricula  that  improve  not 
only  what  students  learn,  but  how  they 
learn. 

Invitational  Priority  7 — Applications 
to  support  the  development  of  faculty  as 
professionals  by  assessing  and 
rewarding  effective  teaching;  helping 
institutions  and  faculty  find  ways  to 
increase  their  emphasis  on  teaching  and 
other  means  of  involvement  with 
student  learners;  promoting  new  and 
more  effective  teaching  methods;  and 
improving  the  preparation-respecially 
the  teaching  skills — of  graduate  students 
who  will  be  future  faculty  members. 

Invitational  Priority  8 — Recogniung 
that  many  iimovative  postsecondary 
educational  programs  have  already  been 
locally  developed  and  implemented,  the 
Secretary  invites  applicants  to 
disseminate  these  programs  to  other 
institutions. 


Selection  Criteria 

In  evaluating  applications  for  grants 
under  this  program  competition,  the 
Secretary  uses  the  following  selection 
criteria  chosen  from  those  listed  in  34 
CFR  630.32: 

(a)  Significance  for  Postsecondary 
Education.  The  Secretary  reviews  each 
proposed  project  for  its  significance  in 
improving  postsecondary  education  by 
determining  the  extent  to  which  it 
would — 

(1)  Address  an  important  problem  or 
need; 

(2)  Represent  an  improvement  upon, 
or  important  departing  from,  existing 
practice; 

(3)  Involve  learner-centered 
improvements; 

(4)  Achieve  far-reaching  impact 
through  improvements  that  will  be 
useful  in  a  variety  of  ways  and  in  a 
variety  of  settings;  and 

(5)  Increase  the  cost-effectiveness  of 
services. 

(b)  Feasibility.  The  Secretary  reviews 
each  proposed  project  for  its  feasibiHty 
by  determining  the  extent  to  which — 

(1)  The  proposed  project  represents  an 
appropriate  response  to  the  problem  or 
need  addressed; 

(2)  The  applicant  is  capable  of 
carrying  out  the  proposed  project,  as 
evidenced  by,  for  example — 

(i)  The  applicant's  understanding  of 
the  problem  or  need; 

(ii)  The  quality  of  the  project  design, 
including  objectives,  approaches,  and 
evaluation  plan; 

(iii)  The  adequacy  of  resources, 
including  money,  persoimel,  facilities, 
equipment,  and  supplies; 

(iv)  The  qualifications  of  key 
personnel  who  would  conduct  the 
project;  and 

(v)  The  applicant's  relevant  prior 
experience; 

(3)  The  applicant  and  any  other 
participating  organizations  are 
committed  to  the  success  of  the 
proposed  project,  as  evidenced  by,  for 
example — 

(i)  Contribution  of  resources  by  the 

applicant  and  by  participating 

organizations; 
(ii)  Their  prior  work  in  the  area;  and 
(iii)  The  potential  for  continuation  of 

the  proposed  project  beyond  the  period 

of  funding  (unless  the  project  would  be 

self-terminating);  and 

(4)  The  proposed  project  demonstrates 
potential  for  dissemination  to  or 
adaptation  by  other  organizations,  and 
shows  evidence  of  interest  by  potential 
users. 

(c)  Appropriateness  of  Funding 
Projects.  The  Secretary  reviews  each 
application  to  determine  whether 


support  of  the  proposed  project  by  the 
Secretary  is  appropriate  in  terms  of 
availability  of  other  funding  sources  for 
the  proposed  activities. 

Under  630.32,  the  Secretary 
determines  the  methods  that  will  be 
used  in  applying  the  selection  criteria. 

For  preapplications  (preliminary 
applications),  the  Secretary  will  give 
greater  weight  to  the  selection  criteria 
under  Significance  for  Postsecondary 
Education.  The  Secretary  will  give  equal 
weight  to  Feasibility,  and 
Appropriateness  of  Funding  Projects. 
For  final  applications  (applications),  all 
criteria  are  equally  important.  Within 
each  of  these  criteria,  the  Secretary  gives 
equal  weight  to  each  of  the  subcriteria. 
In  applying  the  criteria,  the  Secretary 
first  analyzes  a  preappiication  or 
application  in  terms  of  each  individual 
criterion  and  subcriterion.  The  Secretary 
then  bases  the  final  judgment  of  an 
application  on  an  overall  assessment  of 
the  degree  to  which  the  applicant 
addresses  all  section  criteria. 

For  Applications  or  Information 
Contact:  Fund  for  the  Improvement  of 
Postsecondary  Education  (FIPSE),  U.S. 
Department  of  Education,  600 
Independence  Avenue  SW.,  Room  3100, 
ROB-3.  Washington.  DC  20202-5175. 
Telephone:  (202)  708-5750  between  the 
hours  of  8  a.m.  and  5  p.m..  Eastern  time, 
Monday  through  Friday,  to  order     • 
applications  or  for  information. 
Individuals  may  also  request 
applications  by  submitting  the  name  of 
the  competition,  their  name,  and  postal 
mailing  address  to  the  e-mail  address 
FIPSE@ED.GOV.  Individuals  may  obtain 
the  application  text  from  Internet 
address  http://www.ed.gov/prog — info/ 
FIPSE/.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time. 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Aimouncements.  Bulletins,  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  AutBbrity:  20  U.S.C.  1135- 
1135a-3. 
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Dated:  August  7, 1995. 

Darid  A.  Longanecker, 

Assistant  Secretaiyfor  Postsecondary 
Education. 

(FR  Doc.  95-20031  Filed  8-11-95;  8:45  am) 

MLUNG  CODE  4000-ei-P 


DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award  Intent  to 
Award  a  Grant  to  Fusion  Lighting, 
Incorporated  for  the  Office  of  Energy 
Efficiency  and  Renewable  Energy 

AGENCY:  U.  S.  Department  of  Energy. 
ACTION:  Notice  of  Non-Competitive 
Financial  Assistance  Solicitation. 

summary:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.6(a)(5),  it  is  making  a  discretionary 
financial  assistance  award  based  on  the 
criterion  set  forth  at  10  CFR 
60O.7(b)(2)(i)(A)  to  Fusion  Lighting, 
hicorporated  under  proposed  grant 
number  DE-FG01-95EE23796.  Total 
estimated  funding  in  the  amount  of 
$2,620,000  over  a  period  of  two  years 
will  be  provided  to  Fusion  Lighting  for 
this  effort.  The  Department  of  Energy 
will  provide  fimding  to  Fusion  Lighting 
to  continue  development  of  both  the 
high  and  low  power  versions  of  the  high 
efficiency  Sulfur  Lamp  (S-Lamp).  The 
following  work  will  be  done  on  each  of 
the  following  sub-systems  common  to 
both  the  high  and  low  power  lamps:  (1) 
development  of  an  electrical  power 
supply  for  converting  power  from  an 
electrical  power  main  to  radio  frequency 
(RF)  or  microwave  frequency;  and  (2) 
output  from  the  power  supply  (RF  or 
microwave)  is  matched  and  coupled  to 
the  light  emitting  bulb. 

The  Department  of  Energy  has 
determined  in  accordance  with  10  CFR 
600.7(b)(2)(i)(A)  that  the  "the  activity  is 
necessary  to  the  satisfactory  completion 
of,  or  is  a  continuation  or  renewal  of,  an 
activity  presently  being  funded  by  the 
Deparbnent  of  Energy  or  another 
Federal  agency,  and  for  which 
competition  for  support  would  have  a 
significant  adverse  effect  on  continuity 
or  completion  of  the  activity."  The 
continuity  of  the  effort  is  critical  at  this 
time  in  order  to  maintain  research 
momentum  and  research  staff.  It  is  also 
highly  important  to  follow  up  as  soon  as 
possible  on  consequences  and 
appUcations  related  to  the  initial 
discovery  and  development  of  the  lamp. 

Fusion  Lighting  has  been  involved  in 
the  development  of  both  low  and  high 
power  versions  for  the  S-Lamp.  They 
have  identified  personneft  and  resources 
capable  of  performing  the  activities,  and 


they  have  extensive  experience  related 
to  this  research. 

This  award  will  serve  the  public  by 
supporting  efforts  to  develop  an 
illimiination  source  which  is  energy 
efficient  and  environmentally  friendly. 
This  technology  could  result  in 
considerable  savings  for  consumers  in 
electric  energy  expenditures,  as  well  as 
reductions  in  environmental  pollutants 
produced  by  electrical  generating 
plants. 

The  period  of  performance  is  two 
years  from  the  date  of  award. 
FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Department  of  Energy,  Office  of 
Placement  and  Administration,  Attn: 
Berta  Schreiber,  HR-561.21, 1000 
Independence  Avenue  SW., 
Washington,  DC  20036. 
Bertha  Schreiber, 

Headquarters  Operations,  Division  B,  Office 
of  the  Associate  Deputy  Assistant,  Secretary 
for  Headquarters  Procurement.Opemtions 
IFR  Doc.  95-20033  Filed  8-11-95;  8:45  am) 

BILLING  CODE  6450-01-P 


Environmental  Management  Site 
Specific  Advisory  Board,  Pantex  Plant 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site 
Specific  Advisory  Board  (EM  SSAB), 
Pantex  Plant. 

DATE  AND  TIME:  Tuesday,  August  22. 
1995:  1:30  pm-5:30  pm. 
ADDRESS:  Carson  County  Square  House 
Museum,  5th  and  Elsie,  Panhandle, 
Texas. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Williams,  Program  Manager, 
Department  of  Energy,  Amarillo  Area 
Office,  P.O.  Box  30030,  Amarillo,  TX 
79120(806)477-3121. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Committee:  The  Environmental 
Management  Site  Specific  Advisory 
Board,  Pantex  Plant  provides  input  to 
the  Department  of  Energy  on 
Environmental  Management  strategic 
decisions  that  impact  future  use,  risk 
management,  economic  development, 
and  budget  prioritization  activities. 

Tentative  Agenda 

1:30  pm    Welcome —  Agenda  Review — 

Introductions 
1:40  pm    Co-Chairs'  Comments 
2:00  pm    Task  Force  Reports- 
Discussion 


Public  Participation/Public 

Information 
Environmental  Restoration 
Site-wide  Environmental  Impact 

Statements 
Future  of  the  Nuclear  Complex 
Waste  Management 
3:15  pm    Break 
3:30  pm    Presentation — Draft  Site 

Treatment  Plan — Discussion  Panel 
4:15  pm    Updates 

Occmrence  Reports — DOE 
4:30  pm    Subcommittee  Reports 

•  Budget  and  Finance 

•  Policy  and  Personnel 

•  Program  and  Training 
•.  Community  Outreach 

•  Nominations 
5:30  pm    Adjourn. 

Public  comment  will  be  taken 
periodically  throughout  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Written 
comments  will  be  accepted  at  the 
address  above  for  15  days  after  the  date 
of  the  meeting.  Individuals  who  wish  to 
make  oral  statements* pertaining  to 
agenda  items  should  contact  Tom 
Williams'  office  at  the  address  or 
telephone  number  listed  above. 
Requests  should  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  than  15  days  before 
the  date  of  the  meeting,  due  to 
programmatic  issues  that  had  to  be 
resolved  prior  to  publication. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Pantex  Public  Reading 
Rooms  located  at  the  Amarillo  College 
Lynn  Library  and  Learning  Center,  2201 
South  Washington,  Amarillo,  TX  phone 
(806)371-5400.  Hours  of  operation  are 
from  7:45  am  to  10:00  pm,  Monday 
through  Thursday;  7:45  am  to  5:00  pm 
on  Friday;  8:30  am  to  12:00  noon  on 
Saturday;  and  2:00  pm  to  6:00  pm  on 
Sunday,  except  for  Federal  holidays. 
Additionally,  there  is  a  Public  Reading 
Room  located  at  the  Carson  County 
Public  Library,  401  Main  Street, 
Panhandle,  TX  phone  (806)537-3742. 
Hours  of  operation  are  from  9:00  am  to 
7:00  pm  on  Monday;  9:00  am  to  5:00 
pm,  Tuesday  through  Friday;  and  closed 
Saturday  and  Sunday  as  well  as  Federal 
Holidays.  Minutes  will  also  be  available 
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by  writing  or  calling  Tom  Williams  at 
the  address  or  telephone  ntunber  listed 
above. 

Issued  at  Washington,  DC  on  August  9, 
1995. 

Rachel  M.  Samuel, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

[FR  Doc.  95-20034  Filed  8-11-95;  8:45  ami 

BLLMO  CODE  MS»-01-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-1 82-000] 

ANR  Pipeline  Co.;  Notice  of  Technical 
Conference 

August  8, 1995. 

In  the  Commission's  order  issued 
March  31, 1995,  in  the  above-captioned 
proceeding,  the  Commission  held  that 
the  filing  raised  issues  for  which  a 
technical  conference  was  to  be 
convened.  A  technical  conference  to 
address  the  issues  was  held  Thursday, 
July  27, 1995.  Comments  are  scheduled 
to  be  filed  by  August  15,  1995,  writh 
reply  comments  to  be  filed  by  August 
30, 1995. 

ANR  Pipeline  Company  and  certain 
intervenors  have  asked  the  Commission 
to  schedule  a  further  session  of  the 
technical  conference  in  an  effort  to 
resolve  the  disputed  issues. 
Accordingly,  the  requested  conference 
has  been  scheduled  for  Tuesday,  August 
22, 1995,  at  10:00  a.m.  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street,  NE.,  Washington,  DC  20426. 
The  due  dates  for  comments  and  reply 
comments  remain  unchanged. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  95-19966  Filed  »-ll-95;  8:45  am] 
nLUNO  CODE  •717-01-4* 


(Doclcet  No.  14695-7-000] 

Cove  Point  LNG  Limited  Partnership; 
Notice  of  FHing 

August  8, 1995. 

Take  notice  that  on  July  31, 1995, 
Cove  Point  LNG  Limited  Partnership 
(Cove  Point)  filed  its  standards  of 
conduct  in  compliance  with  Section 


161.3(i),  18  CFR  161.3  (i),  Order  Nos. 
497  et  seq.  *  and  Order  Nos.  566  et  seq.^ 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.,  20426,  in  accordance  with  Rules 
211  or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  (August  23, 1995).  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr. 
Acting  Secretary. 
(FR  Doc.  95-19963  Filed  8-11-95;  8:45  am) 

BILUNO  CODE  6717-01-M 


[Docket  No.  EL95-«7-000] 

Florida  Power  Corporation  v.  Tampa 
Electric  Company;  Notice  of  Filing 

August  8,  1995. 

Take  notice  that  on  July  31, 1995, 
Florida  Power  Corporation  (FPC) 
tendered  for  filing  a  complaint  against 
Tampa  Electric  Company  (TECO).  FPC 
requests  that  the  Commission 
investigate  whether  TECO  has  collected 


'  Order  No.  497,  53  FR  22139  (June  14,  1988),  m 
FERC  Stats.  &  Regs.  1  30,820  (1988);  Order  No.  497- 
A,  orderon  rehearing,  54  FR  52781  (December  22, 
1989),  m  FERC  Stats.  &  Regs.  30.868  (1989);  Order 
No.  497-B,  order  extending  sunset  date.  55  FR 
53291  (December  28,  1990).  m  FERC  StaU.  &  Regs. 
1  30.908  (1990);  Order  No.  497-C.  order  extending 
sunset  date.  57  FR  9  (January  2, 1992).  HI  FERC 
SUts.  ft  Regs.  1  30,934  (1991),  rehearing  denied,  57 
FR  5815  (February  18. 1992),  58  FERC  1  61,139 
(1992);  Tenneco  Gas  v.  FERC  (affirmed  in  part  and 
remanded  in  part),  969  F.2d  1187  P.C  Cir.  1992); 
Order  No.  497-D,  orderon  rehearing  and  extending 
suniei  date,  m  FERC  Stats,  ft  Regs.  1  30,958 
(December  4, 1992).  57  FR  58978  (December  14. 
1992);  Order  No.  497-E,  orderon  rehearing  and 
extending  sunset  date,  59  FR  243  (January  4. 1994), 
65  FERC  1  61,381  (December  23. 1993);  Order  No. 
497-F,  order  denying  rehearing  and  granting 
clarification,  59  FR  15336  (April  1,  1994),  66  FERC 
1  61,347  (March  24, 1994);  and  Order  No.  497-G, 
order  extending  sunset  date,  59  FR  32884  (June  27, 
1994).  m  FERC  Stats,  ft  Regs.  1  30,996  (June  17. 
1994). 

'  Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Transactions,  Order  No.  566,  59  FR  32885  (June  27. 
1994),  in  FERC  Stats,  ft  Regs.  1  30,997  (June  17, 
1994);  Order  No  566-A,  onier  on  rehearing,  59  FR 
52S96  (October  20,  1994),  69  FERC  1  61,044 
(October  14,  1994);  Order  No.  566-B.  orderon 
rehearing,  59  FR  65707,  (December  21. 1994);  69 
FERC  1  61,334  (December  14, 1994);  appeal 
docketed  sub  nom.  Cortoco,  ItK.  v.  FEBC,  D.C  Clr. 
No.  94-1745  (December  13, 1994). 


or  will  collect  excessive  charges  through 
its  fuel  adjustment  clause  by 
discounting  the  fuel  component  of 
energy  sold  to  other  utilities  to  less  than 
incremental  cost  and  requiring  other 
customers  to  subsidize  the  discounts 
through  the  fuel  clause. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Ckimmission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  September  7, 1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Answers  to  the  complaint 
shall  be  due  on  or  before  September  7, 
1995. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  95-19962  Filed  8-11-95;  8:45  am) 

BILLING  CODE  6717-01-M 


[Docket  No.  RP93-1 92-008] 

Texas  Eastern  Transmission  Corp.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  8, 1995. 

Take  notice  that  on  August  4, 1995, 
pursuant  to  and  in  compliance  with  the 
Commission's  Jime  15, 1995,  Letter 
Order  in  Docket  Nos.  RP93-192-000 
and  RP93-192-001,  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Sixth  Revised  Volume 
No.  1,  the  foUouring  tariff  sheet: 

Seventh  Revised  Sheet  No.  42B 

Texas  Eastern  states  that  in 
compliance  with  Article  III.B.  of  the 
April  25, 1995  Amended  Joim  Offer  of 
Settlement  and  the  Commission's  June 
15, 1995  Letter  Order  in  Docket  Nos. 
RP93-192-000  and  RP93-192-001.  the 
tariff  sheet  submitted  reflects  a 
reduction  in  the  maximum  rate  of 
$0.1139  to  $0.10  for  Rate  Schedules 
VKFTandVKTT. 

Texas  Eastern  requests  that  the  above 
referenced  tariff  sheets  become  effective 
on  August  1, 1995.  Copies  of  the  filing 
were  served  on:  (1)  Firm  customers  of 
Texas  Eastern,  (2)  interested  state 
commission,  (3)  all  parties  on  the 
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Conunission's  service  list  in  Docket  Nos. 
RP93-192-000  and  RP93-192-001  and 
(4)  all  airrent  shippers  utilizing  the 
Viosca  Knoll  Lateral. 

Any  person  desiring  to  protect  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  EXI!  20426,  in  accordance 
with  §  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  August  15, 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  fileVith  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  95-19964  FUed^8-ll-95;  8:45  am] 

BILUNG  CODE  6717-01-M 


Wyoming  Interstate  Company,  Ltd.; 
Notice  of  Filing  of  Refund  Report 

August  8, 1995. 

Take  notice  that  on  August  2, 1995, 
Wyoming  Interstate  Company,  Ltd. 
(WIC)  filed  a  refund  report  in  Docket 
No.  RP94-267-006.  WIC  states  that  the 
filing  and  refunds  vl^te  made  to  comply 
with  the  Federal  Energy  Regulatory 
Commission's  order  of  March  3, 1995. 
WIC  states  that  the  refund  amounts  were 
paid  by  WIC  on  July  3, 1995. 

WIC  further  states  that  the  refund 
report  summarizes  transportation  refund 
amounts  for  the  period  December  1, 
1994  through  May  31, 1995. 

WIC  states  that  copies  of  this  filing 
were  served  on  each  person  designated 
on  the  Commission's  official  service  in 
this  proceeding,  and  are  otherwise 
available  for  public  inspection  at  WIC's 
offices  in  Colorado  Springs,  Colorado. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington  D.C.  20426,  in  accordance 
with  §  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  August  15, 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 


available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  95-19965  Filed  8-11-95;  8:45  am] 

BILUNG  CODE  STIT-OI-M 

[Docket  No.  CP94-763-000] 

Northern  Natural  Gas  Co.;  Notice  of 
Availability  of  the  Environmental 
Assessment  for  the  Proposed  Peoples/ 
LS.  Power-Cottage  Grove  Project 

August  8, 1995. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  an 
environmental  assessment  (EA)  on  the 
natural  gas  pipeline  facilitiesproposed 
by  Northern  Natural  Gas  Company 
(Northern)  in  the  above-referenced 
docket. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

The  EA  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of 
Northern's  proposed  Peoples/L.S. 
Power-Cottage  Grove  Project,  which 
includes  the  following  facilities: 

•  about  1.42  miles  of  30-inch- 
diameter  pipeline  to  loop  its  existing  24- 
inch-diameter  pipeUne  (MNM  86501)  in 
Washington  Coimty,  Minnesota; 

•  a  new  L.S.  Power-Cottage  Grove 
Town  Border  Station  in  Washington 
County,  Minnesota;  and 

•  a  1,250-horsepower  electric-motor 
driven  compressor  at  Northern's 
existing  Farmington  Compressor  Station 
in  Dakota  County,  Minnesota. 

Northern  indicates  the  proposed 
facilities  would  deliver  an  additional 
firm  transportation  capacity  of  29,120 
thousand  cubic  feet  per  day  of  natural 
gas  to  Peoples  Natural  Gas  Company 
and  LS.  Power-Cottage  Grove  Limited 
Partnership  (L.S.  Power-Cottage  Grove) 
for  the  L.S.  Power-Cottage  Grove 
cogneration  Plant. 

The  EA  has  been  placed  in  the  pub^c 
files  of  the  FERC  and  is  available  for 
pubUc  inspection  at: 

Federal  Energy  Regulatory  Commission, 
Public  Reference  and  Files  Maintenance 
Branch,  941  North  Capitol  Street  NE.. 
Room  3104,  Washington,  DC  20426  (202) 
208-1371. 

Copies  of  the  EA  have  been  mailed  to 
Federal,  state  and  local  agencies,  public 
interest  groups,  interested  individuals, 


newspapers,  and  parties  to  this 
proceeding. 

A  limited  number  of  copies  of  the  EA 
are  available  from: 

Mr.  Hugh  Thomas,  Environmental  Project 
Manager,  Environmental  Review  and 
Compliance  Branch  I,  Office  of  Pipeline 
Regulation,  Room  7312.  825  North  Capitol 
SUeet  NE.,  Washington,  DC  20426,  (202) 
208-0980. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  Written  comments 
must  reference  Docket  No.  CP94-763- 
000.  Comments  should  be  addressed  to: 

OfRce  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North  Capitol 
Street  NE.,  Washington,  D.C.  20426. 

Comments  should  be  filed  as  soon  as 
possible,  but  must  be  received  no  later 
than  September  7, 1995,  to  ensure 
consideration  prior  to  a  Commission 
decision  on  this  proposal.  A  copy  of  any 
comments  should  also  be  sent  to  Mr. 
Hugh  Thomas,  Environmental  Project 
Manager,  at  the  above  address. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  Section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  reviewed  as  good  cause  for 
late  intervention.  You  do  not  need 
intervener  status  to  have  your 
comments  considered. 

Additional  information  about  this 
project  is  available  from  Mr.  Hugh 
Thomas,  Environmental  Review  and 
Compliance  Branch  I,  Office  of  Pipeline 
Regulation,  at  (202)  208-0980. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  95-19961  Filed  8-11-95;  8:45  am] 

BILUNG  CODE  6717-01-M 


[Docket  No.  EQ9&-71  -WM,  et  ai.] 

Empresa  Valle  Hermoso,  S.A.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

August  7, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 
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1.  Empresa  Valle  Hermoso,  S^ 

[Docket  No.  EG95-71-O001 

On  July  31, 1995,  Empresa  Valle 
Hermoso,  S.A.  ("Hermoso"),  with  its 
address  c/o  OPDB,  Ltd.,  40  Lane  Road, 
Fairfield,  NJ  07007-2615,  filed  wiUi  the 
Federal  Energy  Regulatory  Commission 
("FERC"  or  the  "Commission")  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

Hermoso,  S.A.  is  a  Cayman  Island 
limited  liability  company  that  will  be 
engaged  indirectly  through  one  or  more 
affiliates  as  defined  in  Section 
2(a)(ll)(b)  of  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended 
("PUHCA"),  or  directly,  and  exclusively 
in  the  business  of  owning  and  or 
operating,  or  both  owning  and 
operating,  all  or  part  of  one  or  more 
eligible  facilities  located  in  Bolivia.  The 
eUgible  facilities  consist  of 
approximately  87.2  MW  of  existing  gas 
fired  generation  plants  and  related 
interconnection  facilities  and  an 
approximately  126  MW  gas  fired  electric 
generation  plant  and  related 
interconnection  facilities  that  is 
currently  under  construction.  The 
output  of  the  eligible  facilities  is,  or  will 
be,  sold  at  wholesale  except  that  to  the 
extent  permitted  by  Bolivian  law  retail 
power  sales  may  be  made  to  consumers 
located  in  Bohvia. 

Comment  date:  August  25, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  The  Southwire  Company 

[Docket  No.  ER94-446-000I 

Take  notice  that  The  Southwire 
Company,  on  July  25, 1995,  tendered  for 
filing  amendment  to  its  Initial  Rate 
Filing  of  approval  to  sell  surplus  energy 
at  market-based  rates.  The  Southwire 
Company  has  submitted  a  proposed 
FERC  Rate  Schedule  No.  1  which 
establishes  certain  maximum  rates  for 
sales  of  electric  energy  to  Oglethorpe 
Power  Corporation.  Consistent  with  its 
Initial  Rate  Filing,  Southwire  has 
requested  waiver  of  the  60-day  notice 
period  and  a  retroactive  effective  date. 

Copies  of  this  filing  were  served  upon 
Oglediorpe  Power  Corporation,  Carroll 
Electric  Membership  Corporation,  and 
Georgia  Public  Service  Commission. 

Comment  date:  August  21, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER95-576-0011 

Take  notice  that  Wisconsin  Public 
Service  Corporation  (WPSC)  of  Green 
Bay,  Wisconsin  on  July  21, 1995, 
tendered  for  filing  a  revision  to  its  June 
30, 1995  SO2  emission  allowance  fiUng 
to  comply  with  the  Commission's  Jime 
2, 1995  order  accepting  WPSC's 
February  8, 1995  emission  allowance 
filing.  WPSC  asks  that  its  emission 
allowance  rate,  as  amended  by  its 
ciurent  filing,  become  effective  on  July 
1, 1995. 

WPSC  states  that  the  filing  has  been 
served  on  the  affected  parties  and 
posted  as  required  by  the  Commission's 
regulations. 

Comment  date:  August  21, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Southern  Indiana  Gas  and  Electric 

[Docket  No.  ER95-599-000  Company) 

Take  notice  that  Southern  Indiana  Gas 
and  Electric  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  August  21, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company 

[Docket  No.  ER95-791-0001 

Take  notice  that  on  July  31, 1995, 
GPU  Service  Corporation  (GPU),  on 
behalf  of  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company,  submitted  for  filing  certain 
amendments  to,  and  testimony  in 
support  of,  the  Firm  Power 
Transmission  Service  and  Energy 
Transmission  Service  Tariffs  originally 
filed  with  the  Commission  on  March  22, 
1995.  GPU  requests  an  effective  date  of 
September  29, 1995. 

Comment  date:  August  21, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Portland  General  Electric  Company 

[Docket  No.  ER95-1 128-000] 

Take  notice  that  on  July  31, 1995, 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  an  amendment 
to  its  filing  in  this  docket. 

Comment  date:  August  17, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Northern  States  Power  Company 
(Minnesota),  Northern  States  Power 
Company  (Wisconsin) 

[Docket  No.  ER95-1 389-000) 

Take  notice  that  on  July  18, 1995, 
Northern  States  Power  Company- 
Minnesota  (NSP-M)  and  Northern  States 
Power  Company-Wisconsin  (NSP-W) 
jointly  tendered  and  request  the 
Commission  to  accept  a  Transmission 
Service  Agreement  which  provides  for 
30  MW  of  Reserved  Transmission 
Service  to  Wisconsin  Power  and  Light 
Company.  The  source  party  is  Basin 
Electric  Power  Cooperative  and  the 
recipient  party  is  Wisconsin  Power  and 
Light  Company. 

NSP  requests  that  the  Commission 
accept  for  filing  the  Transmission 
Service  Agreement  effective  as  of  June  1, 
1995.  NSP  requests  a  waiver  of  the 
Commission's  notice  requirements 
pursuant  to  Part  35  so  the  Agreement 
may  be  accepted  for  filing  effective  on 
the  date  requested. 

Comment  date;  August  21, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Southern  California  Edison  Company 

(Docket  No.  ER95-1404-0001 

Take  notice  that  on  July  20, 1995, 
Southern  California  Edison  Company 
tendered  for  filing  a  Notice  of 
Cancellation  of  FERC  Rate  Schedule  No. 
263  and  all  supplements  thereto  in  the 
above-referenced  docket. 

Comment  date:  August  21, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  lES  Utilities  Inc. 

[Docket  No.  ER95-1444-000| 

Take  notice  that  on  July  28, 1995,  lES 
Utilities  Inc.  tendered  for  filing  its 
proposed  Open  Access  Transmission 
Tariffs  and  supporting  documents. 

Comment  dote;  August  21, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  San  Diego  Gas  &  Electric  Company 

[Docket  No.  ER95-1447-000) 

Take  notice  that  on  July  31, 1995,  San 
Diego  Gas  &  Electric  Company  (SDG&E) 
tendered  for  filing  an  Interchange 
Agreement  (Agreement)  between  SDG&E 
and  Heartland  Energy  Services,  Inc. 
(Heartland). 

SDG&E  requests  that  the  Commission 
allow  the  Agreement  to  become  effective 
on  the  2nd  day  of  October,  1995  or  at 
the  earliest  possible  date. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  Heartland. 
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Continent  date:  Augiist  21, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER95-1 448-000) 

Take  notice  that  on  July  31, 1995, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  two  requests 
firom  customers  for  changes  in 
transmission  service  and  corresponding 
revised  exhibits  to  interconnection 
agreements.  The  materials  filed  are:  (1) 
A  letter  from  the  Central  California 
Power  Agency  No.  1  (CCPA),  dated  June 
8, 1995,  requesting  reduction  in  the 
amount  of  transmission  service  under 
the  "Superseding  Agreement  for 
Transmission  Service  for  the  Coldwater 
Creek  Geothermal  Power  Plant  Between 
Pacific  Gas  and  Electric  Company  and 
CCPA  No.  1  Member  Utilities",  PG&E 
Rate  Schedule  FERC  No.  174;  (2)  a  letter 
firom  the  Sacramento  Municipal  Utility 
District  (SMUD),  dated  Jupe  8. 1995, 
requesting  reduction  in  the  amount  of 
transmission  service  under  the 
"Superseding  Agreement  for  Coldwater 
Creek  Geothermal  Power  Plant 
Backbone  Transmission  Service 
Between  Pacific  Gas  and  Electric 
Company  and  Sacramento  Municipal 
Utility  District",  PG&E  Rate  Schedule 
FERC  No.  175;  (3)  a  revised  Appendix 
E  to  Rate  Schedule  FERC  No.  136,  the 
PG&E-SMUD  Interconnection 
Agreement,  reflecting  the  requested 
reduction,  and  (4)  a  revised  Exhibit  A- 
4  to  Rate  Schedule  FERC  No.  85,  the 
PG&E-City  of  Santa  Clara 
Interconnection  Agreement,  reflecting 
the  requested  reduction. 

The  proposed  reductions  in  . 
transmission  service  are  intended  to 
become  effective  on  October  1, 1995. 

Copies  of  this  filing  have  been  served 
upon  CCPA,  the  Modesto  Irrigation 
District,  Santa  Clara,  SMUD  and  the 
California  PubUc  Utilities  Commission. 

Comment  date:  August  21, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Duke  Power  Company 

(Docket  No.  ER95-1449-000I 

Take  notice  that  on  July  31. 1995, 
Duke  Power  Company  (Duke)  filed  a 
supplement  to  its  Electric  Power 
Contract  with  Kings  Mountain,  North 
Carolina.  This  contract  is  on  file  with 
the  Commission  and  has  been 
designated  Duke  Power  Company  Rate 
Schedule  FERC  No.  10.  The  supplement 
provides  for  a  decrease  in  contract 
demand  at  Delivery  Point  No.  1  to  1000 
kW  at  the  request  of  the  customer. 

Comment  date:  August  21, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  95-19967  Filed  8-11-95;  8:45  am] 

aiLLMG  COOE  e717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-5274-«] 

Proposed  Prospective  Purchaser 
Agreement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  Amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  by  the 
superfimd  Amendments  and 
Reauthorization  Act  of  1986 
("CERCLA"),  42  U.S.C.  9600  et  seq., 
notice  is  hereby  given  that  a  proposed 
prospective  purchaser  agreement 
associated  with  the  San  Gabriel  Valley 
Superfund  Sites,  Areas  1—4  in  Los 
Angeles  Coimty  California  was  executed 
by  the  United  States  Environmental 
Protection  Agency  ("EPA")  on  May  26, 
1995,  and  has  been  approved  by  the 
United  States  Department  of  Justice.  The 
proposed  prospective  purchaser 
agreement  would  resolve  certain 
potential  claims  of  the  United  States 
under  sections  106  and  107  of  CERCLA, 
42  U.S.C.  9606  and  9607,  and  Section 
7003  of  the  Solid  Waste  Disposal 
Action,  as  amended,  42  U.S.C.  6973, 


against  Sargent  Fletcher  Inc.  (the 
"Purchaser").  The  proposed  settlement 
would  require  the  purchaser  to  pay  EPA 
a  one-time  payment  of  $500,000;  to 
implement  state  lead  response  actions  at 
the  purchased  property;  and  to 
implement  a  multi-media 
environmental  program  at  the  facility 
according  to  an  EPA  work  plan,. 

For  thirty  (30)  calendar  days 
following  die  date  of  publication  of  this 
notice,  EPA  will  receive  written 
comments  relating  to  the  proposed 
settlement.  If  requested  on  or  before 
September  5, 1995,  EPA  will  provide  an 
opportunity  for  a  public  meeting  in  the 
effected  area.  EPA's  response  to  any 
comments  received  will  be  available  for 
public  inspection  at  the  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 
DATES:  Comments  must  be  submitted  on 
or  before  September  13, 1995. 
AVAILABILITY:  The  proposed  prospective 
purchaser  agreement  and  additional 
background  information  relating  to  the 
settlement  are  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105.  A  copy  of  the  proposed 
settlement  may  be  obtained  from  Mark 
Klaiman,  Assistant  Regional  Counsel 
(RC-3-1),  Office  of  Regional  Counsel, 
U.S.  EPA  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 
Comments  should  reference  "Sargent 
Fletcher  Inc.,  San  Gabriel  Valley 
Superfund  Sites  Areas  1-4"  and 
"Docket  No.  95-08"  and  should  be 
addressed  to  Mark  Klaiman  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Klaiman,  Assistant  Regional 
Counsel  (RC-3-1),  Office  of  Regional 
Counsel,  U.S.  EPA  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105,  (415)  744-1374. 

Dated:  July  20. 1995. 
JeffZeiikson, 

Director,  Hazardous  Waste  Management 
Division,  U.S.  EPA.  Region  DC. 
IFR  Doc.  95-19997  Filed  8-11-95;  8:45  am] 

BILLING  CODE  6Saa-60-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1061-DR] 

Oregon;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Oregon  (FEMA- 
1061-DR),  dated  August  3, 1995,  and 
related  determinations. 

EFFECTIVE  DATE:  August  3,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
August  3, 1995,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.),  as  follows: 

I  tiave  determined  that  the  damage  in 
certain  areas  of  the  State  of  Oregon,  resulting 
farm  flash  flooding  on  July  8-9, 1995,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I, 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Oregon. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  Assistance 
in  the  designated  area.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
and  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Robert  C.  Freitag  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
area  of  the  State  of  Oregon  to  have  been 
affected  adversely  by  this  declared 
major  disaster:  The  Coimty  of  Wasco  for 
Public  Assistance  and  Hazard 
Mitigation  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

JuM«L.Witt. 

Director. 

[FR  Doc  95-20006  Filed  8-11-95;  8:45  am] 

BtLUNQCOOE  6718-02-M 


[FEMA-3116-EM] 

Florida;  Emergency  Declaration  and 
Related  Determinations 

AGENCY:  Federal  Emergency     . 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  an 
emergency  for  the  State  of  Florida 
(FEMA-3116-EM),  dated  August  3, 
1995,  and  related  determinations. 
EFFECTIVE  DATE:  August  3,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
August  3, 1995,  the  President  declared 
an  emergency  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Florida,  resulting 
from  Hurricane  Erin  on  August  2-3, 1995,  is 
of  sufficient  severity  and  magnitude  to 
warrant  an  emergency  declaration  under  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  ("the  Stafford 
Act").  I,  therefore,  declare  that  such  an 
emergency  exists  in  the  State  of  Florida. 

You  are  authorized  to  coordinate  all 
emergency  efforts  which  have  the  purpose  of 
alleviating  the  hardship  and  suffering  caused 
by  the  emergency  on'the  local  population, 
and  to  provide  appropriate  assistance  for 
required  emergency  measures,  authorized 
under  Title  V  of  the  Stafford  Act,  to  save 
lives,  protect  property  and  public  health  and 
safety,  and  lessen  or  avert  the  threat  of  a 
catastrophe  in  the  designated  areas. 
Specifically,  you  are  authorized  to  identify, 
mobilize,  and  provide  at  your  discretion, 
equipment  and  resources  necessary  to 
alleviate  the  impacts  of  the  emergency  for  the 
seven  day  period  of  August  2, 1995  through 
August  8, 1995. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  emergency 
assistance  and  administrative  expenses. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  will 
be  limited  to  75  percent  of  the  total  eligible 
costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 


Agency  under  Executive  Order  12148, 1 
hereby  appoint  Glenn  C.  Woodard  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  emergency. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Florida  to  have  been 
affected  adversely  by  this  declared 
emergency: 

The  counties  of  Escambia.  Santa  Rosa, 
Okaloosa,  Walton.  Bay,  Gulf,  Calhoun, 
Washington.  Holmes,  Jackson,  Franklin, 
Wakulla,  and  Brevard  for  assistance  as 
follows:  FEMA  intends  to  provide 
appropriate  assistance  for  required 
emergency  measures,  authorized  under  Title 
V  of  the  Stafford  Act,  to  save  lives,  protect 
property  and  public  health  and  safety,  and 
lessen  or  avert  the  threat  of  a  catastrophe  in 
the  designated  areas.  Specifically,  FEMA 
intends  to  identify,  mobilize,  and  provide  at 
its  discretion,  equipment  and  resources 
necessary  to  alleviate  the  impacts  of  the 
emergency  for  the  seven  day  period  of 
August  2,  1995  through  August  8, 1995. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

James  L.  Witt, 

Director. 

(FR  Doc.  95-20007  Filed  8-11-95:  8:45  am] 

BILUNQ  CODE  6718-01-M 


[FEMA-1055-DR] 

Kentucky;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends. the  notice 
of  a  major  disaster  for  the  State  of 
Kentucky  (FEMA-1055-DR),  dated  June 
13, 1995,  and  related  determinations. 
EFFECTIVE  DATE:  August  3, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Kentucky  dated  Jime  13, 1995,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  June 
13. 1995: 
Ciunberland  Coimty  for  Public 

Assistance  and  Hazard  Mitigation 

Assistance. 
The  Coimties  of  Christian,  Laurel,  and 

Pike  for  Hazard  Mitigation  Assistance 

(already  designated  for  Individual 

Assistance.) 
The  Coimties  of  Fulton,  Jackson,  Perry, 

and  Rockcastle  for  Hazard  Mitigation 


JMI 
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Assistance  (already  designated  foF 
Public  Assistance.) 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.] 

James  L.  Witt, 

Director. 

(FR  Doc.  95-20005  Filed  a-11-95;  8:45  am] 

BILUNO  COOE  6718-02-M 


FEDERAL  RESERVE  SYSTEM 

Allen  C.  Barbieri,  et  al.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banlts  or  Banic  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  August  28, 1995. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Birming, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1.  Allen  C.  Barbieri,  Irvine,  California; 
to  acquire  an  additional  3.64  percent, 
for  a  total  of  5.93  percent;  Martin  T. 
Hart,  Denver  Colorado,  to  acquire  an 
additional  15.26  percent,  for  a  total  of 
19.42;  Doug  L.  Heller,  Irvine,  California, 
to  acquire  an  additional  .97  percent  for 
a  total  of  1.28  percent;  G.  Mitchell 
Morris,  Salt  Lake  City,  Utah,  to  acquire 
an  additional  10.69  percent,  for  a  total 
of  11.52  percent,  Jon  A.  Salquist, 
Portland,  Oregon,  to  acquire  an 
additional  10.69  percent,  for  a  total  of 
11.52  percent,  James  K.  Schuler, 
Honolulu,  Hawaii,  to  acquire  an 
additional  15.26  percent,  for  a  total  of 
18.14  percent  (acting  in  concert),  of  the 
voting  shares  of  PNB  Financial  Group. 
Newport  Beach,  Califorrua,  and  thereby 
indirectly  acquire  Pacific  National  Bank, 
Newport  Beach,  California. 

2.  John  C.  Bell;  John  C.  Bell  Family 
Trust;  and  KGrG  Trust,  all  of  Burbank, 
California;  to  acqiiiie  an  additional  4.67 
percent,  for  a  total  of  13.83  percent,  of 


the  voting  shares  of  Western  Security 
Bancorp,  Burbank,  California,  and 
thereby  indirectly  acquire  Western 
Security  Bank  National  Association, 
Burbank,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  8, 1995. 

William  W.  Wiles, 

Secretary  of  the  Board. 

(FR  Doc.  95-19983  Filed  8-11-95;  8:45  am] 

BILLING  COOE  6210-01-F 


Merchants  Bancorp,  Inc.,  et  al. 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  7, 1995. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

l.MerchantsBancorp,  Inc.,  Aurora, 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  Valley  Banc  Services 
Corp.,  St.  Charles,  Illinois,  and  thereby 
indirectly  acquire  Anchor  Bank, 
Grayslake,  Illinois;  Fox  Valley  Bank,  St. 
Charles,  Illinois;  Hinckley  State  Bank, 
Hinckley,  Illinois;  and  State  Bank  of 
Osco,  Osco,  Illinois. 

2.  WFC,  Inc.,  Waukon,  Iowa;  to 
acquire  100  percent  of  the  voting  shares 
of  Viking  State  Bank  &  Trust,  Decorah, 
Iowa  (in  organization). 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 


President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Western  Dakota  Holding  Company, 
Timber  Lake,  South  Dakota;  to  become 
a  bank  holding  companyby  acquiring 
50.02  percent  of  the  voting  shares  of 
Dewey  County  Bank,  Timber  Lake, 
Minneosta. 

C  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  BFM Bancshares.  Inc.,  Kingman, 
Kansas;  to  become  a  bank  holding 
company  by  acquiring  81.025  percent  of 
the  voting  shares  of  State  Bank  of 
Kingman,  Kingman,  Kansas. 

2.  Unison  Bancorp,  Inc.,  Lenexa, 
Kansas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Western  National 
Bank,  Lenexa,  Kansas  (in  formation). 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  8, 1995. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  95-19984  Filed  8-11-95;  8:45  am] 

BILUNG  CODE  6210-01-F 


401  K  Plan  and  ESOP  of  United  States 
Trust  Company  of  New  York  and 
Affiliated  Companies;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition 
of  Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 


question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resoim»s, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  7, 
1995. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1.401  K  Plan  and  ESOP  of  United 
States  Trust  Company  of  New  York  New 
York,  New  York;  to  become  a  bank 
holding  company  by  acquiring  between 
25  and  35  percent  of  the  voting  shares 
of  New  USTC  Holdings  Corporation, 
New  York,  New  York  ("New  Holdings"), 
and  thereby  indirectly  acquire  New  U.S. 
Trust  Company  of  New  York,  New  York, 
New  York;  U.S.  Trust  Company  of 
Texas,  N.A.,  Dallas,  Texas;  and  U.S. 
Trust  Company  of  California,  N.A.,  Los 
Angeles,  California. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
U.S.  Trust  Company  of  Florida  Savings 
Bank,  Palm  Beach,  Florida,  and  thereby 
engage  in  trust  company,  investment 
and  financial  advisory,  community 
development,  and  savings  association 
operations  activities,  pursuant  to  §§ 
225.25(b)(3),  (4),  (6),  and  (9).  of  the 
Board's  Regulation  Y;  [2]  through  CTMC 
Holding  Company  and  its  wholly- 
owned  subsidiaries,  U.S.  Trust 
Company  of  the  Pacific  Northwest,  and 
CrC  Consulting,  all  of  Portland,  Oregon, 
in  trust  company,  and  investment  and 
financial  advisory  activities  pursuant  to 
"§§  225.25(b)(3)  and  (4)  of  the  Board's 
Regulation  Y,  respectively,  [3]  through 
Campbell,  Cowperthwait  &  Co.,  Inc., 
New  York,  New  York,  in  investment  or 
financial  advice  pursuant  to  § 
225.25(b)(4)  of  the  Board's  Regulation  Y, 
[4]  through  U.S.  Trust  Company  of  New 
Jersey  and  its  wholly-owned  subsidiary, 
U.S.T.  Securities  Corp.,  both  of 
Princeton,  New  Jersey,  in  trust 
company,  investment  and  financial 


advisory,  securities  brokerage,  and 
riskless  principal  activities  piu-suant  to 
§§  225.25(b)(3),  (4),  (15)  of  th^Board's 
Regulation  Y  and  previous  Board  order 
(U.S.  Trust  Corporation,  78  Federal 
Reserve  Bulletin  336,  (1992)), 
respectively,  and  (5)  through  U.S.  Trust 
Company  of  Connecticut,  Stamford, 
Connecticut,  in  trust  company  and 
investment  and  financial  advisory 
activities  pursuant  to  §§  225.25(b)(3) 
and  (4)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  8, 1995. 

William  W.  WUes, 

Secretary  of  the  Board. 

[FR  Doc.  95-19985  Filed  8-11-95;  8:45  am] 

BILUNG  CODE  U1IM)1-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Notice  of  Evaluation  of  Medical 
Technology 

The  Agency  for  Health  Care  Policy 
and  Research  (AHCPR).  through  the 
Center  or  Health  Care  Technology 
(CHCT)  (formeriy  OHTA),  announces 
that  it  is  conducting  an  evaluation  of  the 
safety,  effectiveness,  and  clinical  utility 
of  positron  emission  tomography  (PET), 
using  fluorine  18  labelled  2-deoxy-2- 
fluoro-D-glucose  (FDG),  as  a  diagnostic 
and  management  tool  for  use  in  patients 
with  focal  or  partial  epilepsy. 

This  evaluation  will  be  concerned 
with  the  use  of  FDG-PET  in  the 
localization  of  seizure  focus  for  possible 
surgical  excision  and  seeks  to  answer 
the  following  questions:  (1)  Does  FDG- 
PET  provide  information  of  value  to  a 
clinician  that  is  not  otherwise  available? 
(2)  What  is  the  extent  of  any 
incremental  benefit  obtained  fi'om  the 
use  of  FDG-PET  when  the  information 
obtained  is  comparable  to  that  available 
from  other  diagnostic  modalities?  (3) 
How  does  the  sensitivity  and  specificity 
of  FDG-PET  compare  with  other 
diagnostic  modalities  currently  in  use? 

(4)  Where  does  FDG-PET  fit  in  the 
overall  scheme  of  diagnostic  testing? 
Should  it  be  used  in  lieu  of,  or  in 
addition  to  other  diagnostic  modalities? 

(5)  What  patient  selection  criteria 
should  be  applied? 

AHCPR  is  mterested  in  receiving 
information  based  on  review  and  ~ 
assessment  of  past,  current,  and  planned 
research  related  to  this  technology,  as 
well  as  a  bibliography  of  published, 
controlled  clinical  trials  and  other  well- 
designed  clinical  studies.  Also 
requested  is  information  related  to  the 


characteristics  of  the  patient  population 
most  likely  to  benefit  from  the  use  of 
FDG-PET  as  well  as  information  on  the 
clinical  acceptability,  effectiveness,  and 
the  extent  of  use  of  this  technology. 
Information  relevant  to  this  review 
should  be  submitted  in  writing  to  CHCT 
at  the  address  below. 

To  enable  the  interested  scientific 
community  to  evaluate  the  information 
included  in  this  review,  AHCPR  will       ^ 
discuss  in  the  review  only  those  data 
and  analyses  for  which  a  source(s)  can 
be  cited.  Respondents  are  therefore 
encouraged  to  include  with  their 
submission  a  written  consent  permitting 
AHCPR  to  cite  the  source  of  the  data 
and  comments  provided.  Otherwise,  in 
accordance  with  the  confidentiality 
statute  governing  information  collected 
by  AHCPR,  42  U.S.C.  299a-l(c),  no 
information  received  will  be  published 
or  disclosed  which  could  identify  an 
individual  or  entity  described  in  the 
information  or  could  identify  an  entity 
or  individual  supplying  the  information. 

Dependent  upon  the  quality  and 
quantity  of  the  scientific  data,  CHCT 
wrill  prepare  an  assessment,  review,  or 
other  evaluation  of  the  technology 
under  consideration.  (The  AHCPR 
Technology  Assessment  process  was 
described  in  the  December  3, 1993 
Federal  Register  (58  FR  63988)). 

Written  materia!  should  be  submitted 
to:  Thomas  V.  Holohan,  M.D.,  Acting 
Director,  Center  for  Health  Care 
Technology,  Agency  for  Health  Care 
Policy  and  Research,  6000  Executive 
Boulevard,  Suite  309,  Rockville.  MD 
20852,  Phone:  (301)  594^023,  Fax: 
(301)  594-4030. 

Dated:  August  8, 1995. 
Clifton  R.  Gaus, 
Administrator. 
[FR  Doc.  95-19991  Filed  8-11-95;  8:45  am) 
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Food  and  Drug  Administration 
[Docket  No.  95N-0228] 

Phanmaceutical  Marketing  and 
Information  Exchange  in  Managed 
Care  Environments;  Public  Hearing 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  hearing;  request 

for  comments. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
public  hearing  regarding  pharmaceutical 
marketing  and  information  exchange  in 
managed  care  environments.  FDA  is 
seeking  information  and  views 
concerning  the  potential  impact  of 
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changing  organizational  structures  and 
information  dissemination  channels  in 
the  managed  care  setting  on  the  agency's 
responsibilities  to  regulate  drug 
marketing  and  promotion.  The  agency  is 
particularly  interested  in  exploring  the 
issues  surrounding  new  modes  and 
techniques  of  drug  information 
dissemination  (e.g.,  the  communication 
of  cost-effectiveness  claims)  and  the 
formation  of  alliances  between 
manufacturers  and  prescription  benefit 
management  companies  (PBM's). 
DATES:  The  public  hearing  will  be  held 
on  October  19, 1995.  from  1:30  p.m.  to 
5:30  p.m.,  and  October  20, 1995,  from 
8:30  a.m.  to  5:30  p.m.  Submit  written 
notices  of  participation  by  September 
15,  1995.  Written  comments  will  be 
accepted  until  December  29,  1995. 
ADDRESSES:  The  public  hearing  will  be 
held  at  the  Quality  Hotel-Silver  Spring, 
8727  Colesville  Rd..  Silver  Spring,  MD 
20910.  Submit  written  notices  of 
participation  and  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 
Rockville,  MD  20857.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with 
docket  number  95N-0228.  Transcripts 
of  the  hearing  will  be  available  for 
review  at  the  Dockets  Management 
.  Branch  (address  above). 
FOR  FURTHER  INFORMATION  CONTACT:  Lee 
L.  Zwanziger,  Center  for  Drug 
Evaluation  and  Research  (HFD-9),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
4695. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  FDA  has  responsibility 
for  regulating  the  labeling  and 
advertising  of  prescription  drugs. 
Specifically,  the  agency  reviews 
promotional  materials  disseminated  by, 
or  on  behalf  of,  prescription  drug 
manufacturers  for  consistency  with 
approved  drug  product  labeling,  and  to 
ensure  that  these  materials  are  accurate, 
contain  proper  disclosures,  and  "fair 
balance"  in  terms  of  benefit  and  risk 
information.  Underlying  this 
responsibility  is  a  public  health  concern 
that  health  care  professionals  and 
patients  base  their  decisions  about  drug 
products  on  sound  scientific  data  and 
information. 

Traditionally,  health  care  providers, 
patients,  pharmacists,  and 
pharmaceutical  manufacturers  have 
been  separate  entities  with  independent 
functions.  However,  the  relationships 


among  health  care  providers, 
pharmaceutical  manufacturers,  and 
health  benefits  managers  are  changing. 
The  rapid  growth  of  managed  health 
care,  with  its  emphasis  on  managing  the 
quality  of  care  while  controlling  costs, 
has  dramatically  changed 
pharmaceutical  purchasing. 
Consequently,  pharmaceutical 
marketing  has  also  changed  to 
emphasize  value  in  addition  to  safety 
and  effectiveness.  Direct  comparative 
effectiveness,  safety,  and  cost- 
effectiveness  information  has  become 
more  prevalent  as  a  basis  for 
promotional  claims. 

Furthermore,  the  audience  for 
prescription  drug  promotion  has  also 
changed.  The  importance  of 
institutional  decisionmakers  as 
recipients  of  marketing  communications 
has  increased.  Over  the  past  several 
months,  several  pharmaceutical 
manufacturers  have  formed  business 
relationships  with  or  have  purchased 
companies  that  manage  pharmacy 
benefits  (i.e.,  PBM's).  FDA  has  received 
reports  that  these  entities  are 
disseminating  information  to  fofmulary 
decisionmakers,  prescribers.  and  users 
about  the  allied  manufacturer's  drug 
products.  Moreover,  pharmacist 
employees  of  certain  PBM's  have 
telephoned  prescribers  to  request  that 
they  switch  their  patients  to  the  drug 
products  of  their  employer's  allied 
manufacturer. 

Several  pharmaceutical  manufacturers 
have  approached  FDA  about  its  policies 
regarding  the  dissemination  of 
pharmacoeconomic  information, 
especially  comparative  cost- 
effectiveness  analyses  of  pharmaceutical 
products.  In  response  to  these  inquiries. 
FDA  has  stated  that  "effectiveness" 
elements  of  cost-effectiveness  claims 
must  be  based  on  adequate  and  well- 
controlled  studies  and  cost  elements 
should  be  substantiated  by  adequate 
disclosure  of  both  prices  and  methods 
used  to  derive  the  cost  estimates.  In 
addition,  the  Division  of  Drug 
Marketing,  Advertising  and 
Communications  (DDMAC)  has 
circulated  a  draft  set  of  principles  for 
use  in  evaluating  pharmacoeconomic 
claims. 

Some  have  asserted  that  the 
dissemination  of  information  by  the 
pharmaceutical  industry  to  managed 
care  providers  (e.g.,  formulary 
managers)  need  not  meet  traditional 
standards  of  substantiation  because  the 
audience  is  highly  educated  and  able  to 
regulate  the  process  by  creating  a 
demand  for  supporting  studies  that 
display  scientific  rigor. 

In  addition,  they  maintain  that  these 
audiences  may  impose  corrective 


measures  (e.g.,  formulary  exclusions), 
which  would  drive  up  the  quality  of 
pharmacoeconomic  analyses.  However, 
the  proponents  also  suggest  that  the 
increased  costs  and  time  needed  to 
conduct  multiple  studies  with  sufficient 
methodological  rigor  are  prohibitive  and 
that  their  customers  are  demanding 
information  that,  in  some  instances, 
may  only  be  provided  by  the  use  of  less 
expensive  techniques  such  as 
administrative  data  base  analysis  and 
modeling. 

The  agency  recognizes  that  these 
issues  affect  both  the  manufacturers' 
desire  to  provide  drug  information  and 
the  managed  heahh  care  industry's  need 
for  this  information.  Accordingly,  FDA 
seeks  to  investigate  the  implications  of 
these  issues  on  its  regulatory 
responsibilities. 

U.  Scope  of  the  Hearing 

In  light  of  the  many  complex 
scientific  and  public  health  issues 
raised  by  the  evolution  of  the  health 
care  environment,  FDA  is  soliciting 
broad  public  participation  and  comment 
on  the  potential  implications  of  these 
changes  on  pharmaceutical  regulation. 
The  agency  encourages  individuals  with 
information  relevant  to  these  changes  to 
respond  to  this  notice.  FDA  is  interested 
in  a  broad  range  of  issues  including: 

(1)  Changing  business  relationships. 
What  are  the  implications  of  the 
changing  health  care  market  on 
pharmaceutical  communications  and 
promotion?  Should  FDA  regulations  be 
modified?  If  yes,  how  should  the 
agency's  regulations  be  modified?  How 
would  these  modifications  affect  FDA's 
public  health  responsibilities? 

(2)  Changing  marketing  claims.  How 
are  pharmacoeconomic  claims  different 
from  traditional  comparative  claims 
between  therapeutically  similar  drugs  or 
therapies?  What  should  be  FDA's  goal  in 
monitoring  cost-effectiveness  claims? 
What  level  of  support  is  necessary  to 
substantiate  cost-effectiveness  claims? 

(3)  Changing  audiences  for  industry- 
supplied  pharmaceutical  information. 
Who  is  receiving/asking  for  industry- 
supplied  pharmaceutical  information?  Is 
this  audience  more  sophisticated 
(highly  educated)  than  traditional 
audiences?  What  type  of  comparative 
information  is  sought?  How  is  this  * 
comparative  information  utilized  and 
interpreted?  What  should  be  FDA's  goal 
in  monitoring  the  communication  of 
comparative  drug  information  to 
healthcare  providers  and  patients 
within  managed  care  organizations? 

(4)  Changing  channels  for 
communication  of  pharmaceutical 
information.  What  constitutes  sufficient 
evidence  of  "independence"  to  give 


confidence  of  unbiased  decisions  in 
formulary  development?  How  cem  FDA 
protect  scientific-exchange  between  the 
pharmaceutical  company  and  the  target 
audience  while  protecting  the  audience 
frt)m  false  and  misleading 
pharmaceutical  promotion?  How  should 
FDA  address  methods  employed  by 
pharmaceutical  manufacturers  to 
"switch"  patients  from  one  drug  therapy 
to  another  similar  product?  How  should 
FDA  address  communications  from  the 
PBM's  to  the  target  audience?  What 
specific  types  of  information  and 
services  do  managed  health  care 
organizations  commonly  request  from 
the  pharmaceutical  industry?  Examples 
of  such  services  may  include  provider/ 
patient  education  or  formulary 
coordination  between  organizations 
("pull-through"). 

m.  Notice  of  Hearing  under  21  CFR 
Partis 

The  Commissioner  of  Food  and  Drugs 
is  announcing  that  the  public  hearing 
will  be  held  in  accordance  with  part  15 
(21  CFR  part  15).  The  presiding  officer 
will  be  the  Commissioner  of  Food  and 
Drugs  or  his  designee.  The  presiding 
officer  will  be  accompanied  by  a  panel 
of  Public  Health  Service  employees  with 
relevant  expertise. 

Persons  who  wish  to  participate  in  the 
part  15  hearing  must  file  a  urritten 
notice  of  participation  with  the  Dockets 
Management  Branch  (address  above)  by 
September  15, 1995.  "To  ensure  timely 
handling,  any  outer  envelope  should  be 
clearly  marked  with  docket  nimiber 
95N-0228  and  the  statement 
"Pharmaceutical  Marketing  and 
Information  Exchange  in  Managed  Care 
Environments."  Groups  should  submit 
two  copies  of  materials.  The  notice  of 
participation  should  contain  the 
speaker's  name,  address,  telephone 
number,  affiliation,  if  any.  brief 
summary  of  the  presentation,  and 
approximate  amount  of  time  lequested 
for  the  presentation.  The  agency 
requests  that  interested  persons  and 
groups  having  similar  interests 
consolidate  their  comments  and  present 
them  through  a  single  representative. 
FDA  will  allocate  the  time  available  for 
the  hearing  among  the  persons  who  file 
notices  of  participation  as  described 
above.  If  time  permits,  FDA  may  allow 
interested  persons  attending  the  hearing 
who  did  not  submit  a  written  notice  of 
participation  in  advance  to  make  an  oral 

Eresentation  at  the  conclusion  of  the 
earing. 

After  reviewing  the  notices  of 
participation  and  accompanying 
information,  FDA  will  schedule  each 
appearance  and  notify  each  participant 
by  telephone  of  the  time  allotted  to  the 


person  and  the  approximate  time  the 
person's  oral  presentation  is  scheduled 
to  begin.  The  hearing  schedule  will  be 
available  at  the  hearing.  After  the 
hearing,  the  hearing  schedule  will  be 
placed  on  file  in  the  Dockets 
Management  Branch  under  docket 
number  95N-0228. 

Under  §  15.30(f)  (21  CFR  15.30(f)),  the 
hearing  is  informal  and  the  rules  of 
evidence  do  not  apply.  The  presiding 
officer  and  any  panel  members  may 
question  any  person  during  or  at  the 
conclusion  of  their  presentation.  No 
other  person  attending  the  hearing  may 
question  a  person  making  a  presentation 
or  interrupt  the  presentation  of  a 
participant. 

Public  hearings  under  part  15  are 
subject  to  FDA's  guideline  (21  CFR  part 
10,  subpart  C)  concerning  the  policy  and 
procediues  for  electronic  media 
coverage  of  FDA's  public  administrative 
proceedings.  Under  §  10.205. 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants.  The 
hearing  will  be  transcribed  as  required 
by  §  15.30(b).  Orders  for  copies  of  the 
transcript  can  be  placed  at  the  meeting 
or  through  the  Dockets  Management 
Branch  (address  above). 

Any  handicapped  person  requiring 
special  accommodations  in  order  to 
attend  the  hearing  should  direct  those 
needs  to  the  contact  person  listed  above. 

To  the  extent  that  the  conditions  for 
the  hearing,  as  described  in  this  notice, 
conflict  with  any  provisions  set  out  in 
part  15,  this  notice  acts  as  a  waiver  of 
those  provisions  as  specified  in 
§  15.30(h). 

To  permit  time  for  all  interested 
persons  to  submit  data,  information,  or 
views  on  this  subject,  the  administrative 
record  of  the  hearing  will  remain  open 
following  the  hearing  until  E)ecember 
29, 1995. 

Dated:  August  7, 1995.' 
William  K.  HidiiMrd. 

Acting  Deputy  Commissioner  for  Policy. 
[PR  Doc.  95-19947  Filed  8-11-95;  8:45  am) 
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Health  Care  Rnancing  Administration 
[OPL-e06-N] 

Medicare  Program;  Saptemtier  11, 1995 
Meeting  of  the  Practicing  Physicians 
Advisory  Council 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  a  meeting  of 
the  Practicing  Physicians  Advisory 
Council.  This  meeting  is  open  to  the 
public. 

DATES:  The  meeting  is  scheduled  for 
September  11, 1995,  from -8  a.m.  until  4 
p.m.  e.d.t.  An  additional  meeting  is 
tentatively  scheduled  for  December  11, 
1995. 

ADDRESSES:  The  meeting  will  be  held  in 
Room  800,  8th  Floor,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW,  Washington,  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Samuel  Shekar,  Executive  Director, 
Practicing  Physicians  Advisory  Council, 
Room  425-H,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW,  Washington.  DC  20201,  (202)  260- 
5463. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  the  Department  of  Health 
and  Human  Services  (the  Secretary)  is 
mandated  by  section  1868  of  the  Social 
Security  Act  as  added  by  section  4112 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990  (Public  Law  101-508, 
enacted  on  November  5, 1990),  to 
appoint  a  Practicing  Physicians 
Advisory  Council  (the  Council)  based 
on  nominations  submitted  by  medical 
organizations  representing  physicians. 
The  Council  meets  quarterly  to  discuss 
certain  proposed  changes  in  regulations 
and  carrier  manual  instructions  related 
to  physicians'  services  identified  by  the 
Secretary.  To  the  extent  feasible  and 
consistent  with  statutory  deadfines,  the 
consultation  must  occur  before 
publication  of  the  proposed  changes. 
The  Council  submits  an  annual  report 
on  its  recommendations  to  the  Secretary 
and  the  Administrator  of  the  Health 
Care  Financing  Administration  not  later 
than  December  31  of  each  year. 

The  Council  consists  of  15  physicians, 
each  of  whom  has  submitted  at  least  250 
claims  for  physicians'  services  imder 
Medicare  or  Medicaid  in  the  previous 
year.  Members  of  the  Council  include 
both  participating  and  nonparticipating 
physicians,  and  physicians  practicing  in 
rural  and  under  served  urban  areas.  At 
least  11  members  must  be  doctors  of 
medicine  or  osteopathy  authorized  to 
practice  medicine  and  surgery  by  the 
States  in  which  they  practice.  Members 
have  been  invited  to  serve  for 
overlapping  4-year  terms.  In  accordance 
with  section  14  of  the  Federal  Advisory 
Committee  Act.  terms  of  more  than  2 
years  are  contingent  upon  the  renewal 
of  the  Council  by  appropriate  action 
before  the  end  of  the  2-year  term. 

Tlie  Council  held  its  first  meeting  on 
May  11, 1992. 


JMI 
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The  current  members  are:  Richard 
Bronfiman,  DPM.,  Gary  C.  Dennis.  M.D.. 
Catalina  E.  Garcia,  M.D.,  Harvey  P. 
Hanlen,  O.D.,  Kenneth  D.  Hansen,  M.D., 
Ardis  Hoven,  M.D.,  Sandral  HuUett, 
M.D.,  Jerilynn  S.  Kaibel.  D.C.,  Marie  G. 
Kuffiier,  M.D..  Marc  Lowe.  M.D., 
Katherine  L.  Markette.  M.D..  Isadora 
Rosenfeld,  M.D.,  Richard  B.  Tompkins, 
M.D.,  Kenneth  M.  Viste,  Jr.,  and  James 
C.  Waites,  M.D.  The  chairperson  is 
Kenneth  M.  Viste.  Jr.  M.D. 

The  next  meeting  of  the  Council  will 
be  held  on  September  11, 1995.  The 
Council  agenda  will  provide  for     ' 
discussion  and  comment  on  two  Items: 

•  1996  Physician  fee  schedule 
update. 

•  Notifying  beneficiaries  of  the 
disposition  of  provider  complaint 
investigations. 

Those  individuals  or  organizations 
who  wish  to  make  5-minute  oral 
presentations  on  the  above  issues 
should  contact  the  Executive  Director  by 
12:00  noon,  August  25, 1995,  to  be 
scheduled.  A  written  copy  of  the  oral 
remarks  should  be  submitted  to  the 
Executive  Director  no  later  than  12:00 
noon,  August  25. 1995.  For  the  name, 
address,  and  telephone  number  of  the 
Executive  Director,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  at  the 
beginning  of  this  notice.  The  number  of 
oral  presentations  may  be  limited  by  the 
time  available. 

In  addition.  Council  members  will 
receive  a  legislative  update  and  be 
briefed  on  the  Medicaid  statewide 
health  care  reform  demonstrations 
under  section  1115  of  the  Social 
Security  Act,  automated  multi-channel 
laboratory  testing,  and  recent  regulatory 
reforms. 

Individuals  or  organizations  may 
submit  written  comments  on  any  of  the 
above  listed  issues  to  the  Executive 
Director  by  12:00  noon,  September  1, 
1995.  The  meeting  is  open  to  the  public, 
but  attendance  is  limited  to  the  space 
available  on  a  first-come  basis. 
(Section  1868  of  the  Social  Security  Act  (42 
U.S.C  1395ee)  and  section  10(a)  of  Public 
Law  92-463  (5  U.S.C  App.  2,  section  10(a)); 
45CFRPartll) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  August  7, 1995. 
Bruce  C  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

|FR  Doc.  95-19995  Filed  8-11-95;  8:45  am] 

BILUNO  CODE  412»41-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  FR-3946-O-01] 
Redelegation  of  Authority 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Community  Planning  and 

Development,  HUD. 

ACTION:  Notice  of  redelegation  of  * 

authority; 

summary:  The  General  Deputy  Assistant 
Secretary  for  Community  Planning  and 
Development  is  redelegating  to  the 
Director,  Office  of  Technical  Assistance 
and  Management,  the  authority  to 
impose  sanctions  pursuant  to  24  CFR 
Part  24,  as  to  certain  enumerated 
programs. 

EFFECTIVE  DATE:  August  4. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Georjan  D.  Overman,  Office  of  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW.,  Room  10251,  Washington,  DC 
20410,  telephone  (202)  708-4248.  A 
telecommunications  device  for  the 
hearing-impaired  (TDD)  is  available  at 
(202)  708-0850.  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  By 
delegations  of  authority  dated  October 
23,  1983  (48  PR  49384),  September  4, 
1987  (52  PR  33793),  June  3, 1988  (53  PR 
20563)  and  August  22, 1994  (59  PR 
43132),  the  Secretary  of  Housing  and 
Urban  Development  has  delegated  to  the 
Assistant  Secretary  and  General  Deputy 
Assistant  Secretary  for  Community 
Planning  and  Development  the  power 
and  authority  of  the  Secretary  with 
respect  to  certain  enumerated  programs. 
This  authority  includes  the  authority  to 
impose  sanctions  on  contractors  and 
participants  in  those  programs,  pursuant 
to  the  provisions  of  24  CFR  Part  24.  See 
53  PR  39535  (October  7, 1988) 
(delegating  to  all  the  Assistant 
Secretaries  of  HUD  the  authority  to 
impose  sanctions  pursuant  to  24  CFR 
Part  24.)  In  this  notice,  the  General 
Deputy  Assistant  Secretary  for 
Community  Planning  and  Development 
redelegates  this  authority  to  impose 
S£mctions  pursuant  to  24  CFR  Part  24, 
with  respect  to  certain  enumerated 
programs,  to  the  Director,  Officie  of 
Technical  Assistance  and  Management. 

Section  A.  Authority  Redelegated 

The  General  Deputy  Assistant 
Secretary  for  Community  Planning  and 
Development  redelegates  to  the  Director, 


Office  of  Technical  Assistance  and 
Management,  Office  of  Community 
Planning  and  Development,  the 
authority  to  impose  sanctions  on 
contractors  and  participants,  pursuant 
to  the  provisions  of  24  CFR  Part  24,  for 
those  programs  and  matters  listed 
below: 

1.  Title  of  the  Housing  and 
Community  Development  Act  of  1974 
(42  U.S.C.  5301),  excluding  the  Work 
Study  Program,  under  Section  107(c), 
and  the  Joint  Community  Development 
Program,  under  Section  107(b)(5). 

2.  The  Urban  Homesteading  Program 
under  section  810(b),  (c),  (d),  (e),  (g)  and 
(h)  of  the  Housing  and  Community 
Development  Act  of  1974  (12  U.S.C. 
1706e),  excluding  the  responsibilities 
delegated  specifically  to  the  Assistant 
Secretary  for  Housing. 

3.  The  Uniform  Relocation  Assistance 
and  Real  Property  Acquisition  Policies 
Act  of  1970  (42  U.S.C.  4601.) 

4.  The  Rehabilitation  Loan  Program 
under  section  312  of  the  Housing  Act  of 
1964  (42  U.S.C.  1452b),  excluding  the 
exercise  of  powers  under  section  402(a) 
of  the  Housing  Act  of  1950  (12  U.S.C. 
1749(a)),  and  excluding  the 
responsibilities  delegated  specifically  to 
the  Assistant  Secretary  for  Housing. 

5.  Community  Planning  and 
Development  programs  no  longer 
authorized  for  funding^until  all 
Departmental  responsibilities  associated 
with  them  are  discharged  and  finally 
terminated.  ■ 

6.  The  Rental  Rehabilitation  Program 
under  Section  17  of  the  Housing  Act  of 
1937  (42  U.S.C.  14370.) 

7.  The  Comprehensive  Homeless 
Assistance  Plan,  as  authorized  by 
Subtitle  A  of  Title  IV  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11301  note.) 

8.  The  Emergency  Shelter  Grants 
Program  as  authorized  by  Subtitle  B  of 
Title  IV  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11301  note.)  . 

9.  Enterprize  Zone  development  as 
authorized  by  Title  VII  of  the  Housing 
and  Community  Development  Act  of 
1987  (42  U.S.C.  11501-11505.) 

Section  B.  No  Further  Redelegation 

The  authority  redelegated  to  the 
Director,  Office  of  Technical  Assistance 
and  Management  may  not  be  further 
redelegated  pursuant  to  this  delegation. 

Authority:  Sec.  7(d).  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 
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Dated:  August  4, 1995. 
Mark  C.  Gordon, 

General  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development 
[FR  Doc.  95-19978  Filed  8-11-95;  8:45  am] 

BILUNG  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AZ-020-71 22-00-5499] 

Notice  of  Availability  of  Draft 
Environmental  Impact  Statement  (EIS), 
Proposed  Tailings  and  Waste  Rock 
Disposal  Areas,  Cyprus  Bagdad 
Copper  Corporation,  Bagdad,  AZ 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability.  . 

SUMMARY:  The  Bureau  of  Land 
Management,  Phoenix  District,  in 
response  to  a  Mining  Plan  of  Operations 
(MPO)  filed  by  Cyprus  Bagdad  Copper 
Corporation  (CBCC),  is  preparing  an 
Environmental  Impact  Statement  (EIS) 
in  compliance  vrith  the  Federal  Land 
Policy  and  Management  Act  of  1976,  as 
amended,  43  CFR  3809,  and  Section 
102(2)(c]  of  the  National  Environmental 
Policy  Act  of  1969.  The  proposed  action 
involves  development  of  a  new  tailings 
impoundment,  expansion  of  an  existing 
waste  rock  disposal  area,  and 
continuation  of  expansion  of  the 
existing  open  pit  in  order  to  continue 
copper  mining  and  milling  operations  in 
Bagdad,  Arizona  for  35  years.  The 
proposed  action  would  affect  private 
lands  owned  by  CBCC  and 
approximately  320  acres  of  public  lands 
administered  by  the  Bureau  of  Land 
Management  (BLM).  Specific  written 
comments  are  requested  on  the  draft 
and  will  be  considered  in  the  final  EIS. 
ADDRESSES/FOR  FURTHER  INFORMATION, 
CONTACT:  Written  comments  and 
requests  for  copies  of  the  draft  EIS 
should  be  mailed  to:  Mary  Johnson, 
Project  Manager.  Bureau  of  Land 
Management,  Phoenix  District  Office, 
2015  West  Deer  Valley  Road.  Phoenix. 
AZ  85027,  or  telephone  (602)  780-8090, 
ext.  564.  Copies  of  the  Draft  EIS  are 
available  for  public  use/review  at  the 
following  locations:  BLM,  Phoenix 
District  Office.  2015  West  Deer  Valley 
Road,  Phoenix,  Arizona  85027;  BLM, 
Kingman  Resoiux:e  Area,  2475  Beverly 
Ave.,  Kingman,  Arizona  86401;  BLM, 
Arizona  State  Office,  Public  Room,  3707 
N.  7th  St.,  Suite  300,  Phoenix,  AZ 
85014;  Cyprus  Bagdad  Copper 
Corporation,  Lower  Main  Street, 
Environmental  Dept.,  Bagdad,  Arizona 


86321;  Mohave  County  District  Library, 
3269  N.  Burbank  St.,  Kingman,  Arizona; 
Prescott  Public  Library,  215  E.  Goodwin 
St.,  Prescott,  Arizona  86303. 
DATES:  Written  comments  must  be 
postmarked  by  October  17, 1995  (or  60 
days  after  the  publication  date  in  the 
Federal  Register  of  the  Notice  of 
Availability  by  the  Environmental 
Protection  Agency).  Public  hearings  for 
the  Draft  EIS  will  be  held  at  the 
following  times  and  locations: 
September  27, 1995,  Wednesday,  7:00- 
9:00  pm,  Mohave  Community  College, 
Room  106,  Kingman,  AZ  86401; 
September  28, 1995,  Thursday,  7:00- 
9:00  pm,  Prescott  Resort  Conference 
Center,  Prescott/Chino  Meeting  Room), 
1500  Highway  69,  Prescott,  AZ  86301. 

Dated:  August  8. 1995. 
David  J.  Miller, 

Associate  District  Manager. 

[FR  Doc.  95-19994  Filed  8-11-95;  8:45  am) 

BILUNG  CODE  4310-32-P 


[Docket  No.  4310— DN;  MT-060-05-1990- 
01] 

Availability  of  the  Draft  Environmental 
Impact  Statement  for  the  Zortman  and 
Landusky  Mines  Reclamation  Plan 
Modifications  and  Mine  Life 
Extensions,  Phillips  County,  MT 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice  of  availabilit5rof  the  draft 
environmental  impact  statement  (EIS) 
for  the  Zortman  and  Landusky  mines 
reclamation  plan  modifications  and 
mine  life  extensions. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4321-4347),  and 
the  Montana  Environmental  Policy  Act, 
the  Bureau  of  Land  Management  (BLM) 
and  the  Montana  Department  of 
Environmental  Quality  (DEQ),  as  lead 
agencies,  have  prepared,  through  a  third 
party  contractor,  a  Draft  EIS  on  the 
impacts  of  the  Zortman  Mining,  Inc. 
proposal  to  expand  mining  and 
processing  of  ore  reserves  at  the 
Zortman  and  Landusky  mines.  The 
Zortman  and  Landusky  mines  are 
located  in  southwestern  Phillips  County 
about  50  miles  south  of  Malta,  Montana, 
near  the  southern  boundary  of  the  Fort 
Belknap  Indian  Reservation. 

The  Draft  EIS  presents  a  preferred 
alternative  and  six  other  alternatives 
including  the  company  proposed  action. 
The  preferred  alternative  is  the  agencies' 
attempt  to  reduce  or  avoid  the  potential 
environmental  impacts  of  the  proposed 
action.  The  Draft  EIS  discloses  the 


possible  environmental  consequences 
associated  with  each  alternative. 

DATES:  Written  comments  on  the  Draft 
EIS  will  be  accepted  for  60  days 
following  the  date  the  Environmental 
Protection  Agency  publishes  the  Notice 
of  Filing  of  the  draft  in  the  Federal 
Register. 

Comments  can  also  be  presented  at 
four  open  houses/public  meetings  to  be 
held  in:  Lodgepole.  Montana,  September 
18, 1995.  at  the  Medicine  Bear  Lodge; 
Hays,  Montana,  September  19, 1995,  at 
the  John  Capture  Center;  Malta, 
Montana.  September  20, 1995,  at  the 
Guard  Armory;  and  Landusky.  Montana, 
September  21, 1995,  at  the  Community 
Hall.  All  of  these  open  houses/public 
meetings  will  begin  at  5:00  p.m.  with  an 
open  house  to  answer  questions 
followed  at  7:30  p.m.  by  a  meeting  to 
accept  comments.  These  meetings  will 
also  be  the  forum  for  the  U.S.  Army 
Corps  of  Engineers  to  collect  public 
comments  on  the  Zortman  Mining,  Inc. 
404  permit  application  for  the  Zortman 
and  Landusky  mine  expansions. 

ADDRESSES:  Written  comments  should 
be  addressed  to  David  L.  Mari,  District 
Manager,  Bureau  of  Land  Management, 
Lewistown  District  Office,  P.O.  Box 
1160,  Lewistovm,  Montana  59457-1160. 

Copies  of  the  Draft  EIS  will  be 
available  from  the  Bureau  of  Land 
Management,  Lewistown  District  Office. 
P.O.  Box  1160,  Lewistown,  Montana 
59457-1160  (406-538-7461)  or  the 
Montana  Department  of  Environmental 
Quality,  Hard  Rock  Bureau.  P.O.  Box 
201601,  Helena,  Montana  50620-1601 
(406-444-2074).  Public  reading  copies 
will  be  available  for  review  at  the 
following  locations:  Bureau  of  Land 
Management,  Office  of  External  Affairs, 
Main  Interior  Building,  Room  5600, 
18th  and  C  Streets  NW.  Washington, 
DC;  Bureau  of  Land  Management, 
External  Affairs  Office,  Montana  State 
Office,  222  North  32nd  Street,  Billings, 
Montana;  Bureau  of  Land  Management, 
Lewistowm  District  Office,  Airport  Road, 
Lewistown,  Montana;  Bureau  of  Land 
Management,  Phillips  Resource  Area, 
501  South  2nd  St  East,  Malta,  Montana; 
and  State  of  Montana,  Department  of 
Environmental  Quality,  1625  11th  Ave. 
Helena.  Montana. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Robinson,  Team  Leader,  Montana 
Department  of  Environmental  Quality, 
(iard  Rock  Bureau,  P.O.  Box  201601, 
Helena,  Montana  59620-1601  (406- 
444-2074)  or  Scott  Haight,  Team 
Leader,  Bureau  of  Land  Management, 
Lewistown  District  Office,  P.O.  Box 
1160,  Lewistown,  Montana  59457-1160 
(406-538-7461). 
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SUPPLEMENTARY  INFORMATION:  On  May 
11, 1992,  Zortman  Mining,  Inc.  (ZMI) 
filed  an  application  with  the  Bweau  of 
Land  Management,  Lewistowm  District 
Office,  and  the  Montana  Department  of 
State  Lands  (part  of  the  Montana 
£)epartment  of  Environmental  Quality  as 
of  July  1, 1995),  to  expand  mining 
operations  at  the  Zortman  Mine  in  the 
Little  Rocky  Mountains,  Montana.  The 
proposal  includes:  expansion  of  existing 
mine  pits  tc  tccess  sulfide  ore;  a  150- 
acre,  60-million  ton  waste  rock  disposal 
area;  crushing  facilities;  a  2.5-mile 
conveyor  system;  a  200-acre,  80-million 
ton  capacity  leach  pad;  a  new 
processing  plant  and  ponds;  a  limestone 
quarry;  and  other  associated  facilities. 
Total  disturbance  would  increase  from 
the  existing  401  acres  to  about  1,292 
acres.  The  operation  is  located  on 
private  and  public  land.  Issues  include 
Native  American  religious  concerns, 
acid  rock  drainage,  reclamation,  and 
socioeconomic. 

In  a  March  9, 1994,  Decision  Record, 
th^  BLM  and  DEQ  included  the  analysis 
of  acid  rock  drainage  corrective 
measures  for  the  nearby  Landusky  Mine 
within  the  scope  of  the  EIS  for  the 
Zortman  Mine  expansion,  since  acid 
rock  drainage  has  been  a  problem  at 
both  mines.  The  draft  EIS  addresses 
addi^onal  mining  at  the  Landusky  and 
Zortman  mines,  as  well  as  modified 
reclamation  plans  for  both  facilities  to 
address  acid  rock  drainage. 

Public  participation  has  occurred 
throughout  the  EIS  process.  A  Notice  of 
Intent  was  published  in  the  Federal 
Register  in  November  1992  followed  by 
a  supplemental  notice  in  April  1994 
expanding  the  scope  of  the  EIS  for  the 
Landusky  Mine.  Since  that  time,  public 
meetings  and  informational  mailings 
were  conducted  to  solicit  comments  for 
the  scope  of  the  EIS.  Any  comments 
presented  throughout  the  process  have 
been  considered. 

Dated:  August  2, 1995. 
B.  Gene  Miller, 
Associate  District  Manager 
[FR  Doc.  95-19953  Filed  8-11-95;  8:45  ami 

ULUNG  CODE  1430-ON-P 


Colorado;  Front  Range  Resource 
Advisory  Council,  Northwest  Resource 
Advisory  Council,  Southwest  Resource 
Advisory  Council;  Meetings 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Resource  Advisory  Councils — 

Notice  of  Meeting. 

SUMMARY:  The  three  Resource  Advisory 
Councils  for  the  State  of  Colorado,  the 
Front  Range  Resource  Advisory  Council, 


the  Northwest  Resource  Advisory 
.Council,  and  the  Southwest  Resource 
Advisory  Council,  will  meet  at  the 
Grand  Junction  Hilton.  743  Horizon 
Drive,  Grand  Junction,  Colorado  81506, 
beginning  on  Tuesday,  August  22  at 
10:30  AM,  and  ending  on  August  22  at 
3:30  PM.  The  entire  meeting  is  open  to 
the  public.  Individuals  who  plan  to 
attend  and  need  further  information 
about  the  meeting,  or  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  the 
individual  listed  below,,  imder  FOR 
FURTHER  INFORMATION  CONTACT,  at  least  5 
days  prior  to  the  meeting. 

DATES:  The  meeting  will  be  held  on 
Tuesday,  August  22, 1995,  from  10:30 
AM  to  3:30  PM. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Grand  Junction  Hilton,  743  Horizon 
Drive,  Grand  Junction,  Colorado  81506. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  notice  is  to  announce 
the  specific  time  and  place  of  the  joint 
meeting  of  the  3  Colorado  Resource 
Advisory  Councils,  which  were 
announced  in  a  Federal  Register  notice 
of  August  7.  1995  (60FR  40191).  The 
meeting  will  be  held  on  August  22, 
1995,  in  Grand  Junction,  Colorado,  to 
discuss  the  operation,  organization,  and 
general  goals  of  the  Councils.  The  3 
Resource  Advisory  Councils  are  being 
established  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  of  1972  (FACA)  5  U.S.C. 
App.  These  councils  are  the  Front  Range 
Resource  Advisory  Council,  the 
Northwest  Resource  Advisory  Council, 
and  the  Southwest  Resource  Advisory 
Council.  These  councils  will  be  created 
by  the  filing  of  their  charters  with  the 
appropriate  congressional  committees 
and  the  Library  of  Congress  on  August 
21, 1995.  The  councils  are  being 
established  to  provide  advice  to  the 
Secretary  of  the  Interior  concerning  the 
problems  relating  to  land  use  planning 
and  the  management  of  public  lands 
within  the  area  for  which  the  advisory 
councils  are  established.  The  councils 
will  provide  representative  counsel  and 
advice  to  BLM  on  the  planning  and 
management  of  the  public  lands  as  well 
as  advice  on  other  public  land  resource 
issues.  Council  members  will  be 
residents  of  Colorado  and  will  be 
appointed  by  the  Secretary. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sherri  Bell.  Colorado  State  Office, 
Bureau  of  Land  Management,  2850 
Youngfield  Street,  Lakewood,  Colorado 
80215-7076.  (303)  239-3670. 


Dated:  August  9, 1995. 
Nina  Rose  Hatfield, 
Acting  Deputy  Director. 
[FR  Doc.  95-20036  Filed  8-11-95;  8:45  am) 

BtLUNQ  CODE  4310-84-P 


[AZ-020-05-1 430-01;  AZA  7666  and  AZA 
22627] 

Arizona:  Termination  of  R4PP 
Classification  and  Segregation  in 
Apache  and  Pinal  Counties;  Opening 
Order  in  Pinal  County,  AZ 

AGENCY:  Bureau  of  Land  Management^ 
Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  will  terminate  the 
R&PP  classification  and  segregation  on 
87.43  acres  and  open  7.43  acres  to 
mineral  leasing. 

EFFECTIVE  DATE:  August  14, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Andersen,  Realty  Specialist,  Phoenix 
District  Office,  2015  West  Deer  Valley 
Road,  Phoenix,  Arizona  85027. 
Telephone  (602)  780-8090. 

SUPPLEMENTARY  INFORMATION:  The 
following  described  lands  were 
classified  and  segregated  under  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act,  as  amended  (43  U.S.C. 
869  et  seq.].  Since  they  are  no  longer 
needed  for  the  purpose  classified,  the 
classification  and  segregation  for  the 
following  described  lands  will  be 
terminated  upon  pubUcation  of  this 
notice: 

(1)  AZA  7666.  The  following 
described  land  was  segregated  from  the 
public  land  laws  and  mining  and 
mineral  leasing  laws.  Upon  publication, 
the  land  will  be  open  to  mineral  leasing. 
It  will  remain  withdrawn  from  the 
public  land  laws  and  the  mining  laws^, 
under  Power  Site  Classification  438  and 
PLO  3835,  Middle  Gila  River  Project: 

Gila  and  Salt  River  Meridian,  Arizona 

T,  4  S.,  R.  13  E., 

Sec.  12,  metes-and-bounds  description  in 
lots  1  and  3,  (formerly  described  as  a 
parcel  of  land  situated  in  the  NEV4NEV4). 

Containing  7.43  acres. 

(2)  AZA  22627.  The  followring 
described  land  was  segregated  from  the 
public  land  laws  and  mining  laws.  It 
will  remain  withdrawn  from  these  laws 
under  Public  Water  Reserve  No.  55, 
Arizona  No.  9. 

Gila  and  Salt  River  Meridian,  Arizona 

T.  UN.,  R.  28E., 
Sec.  18,  N'/iSE'/.. 
Containing  80  acres. 


Dated:  August  3, 1995. 
Evelyn  Slob, 

Acting  Chief,  Lands  and  Minerals  Operations 
Section. 
[FR  Doc.  95-19970  Filed  8-11-95;  8:45  am] 

BLUNQ  COOe  43ia-32-P 


Fish  and  Wildlife  Service 

Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  for  an  Incidental  Take 
Permit  for  the  Endangered  Delhi  Sands 
Rower-Loving  Fly  for  the  Proposed 
Colton  Transmission  Line  and 
Substation  Project  in  the  City  of 
Colton,  San  Bernardino  County, 
California 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  has  under 
consideration  a  proposal  to  issue  a  10- 
year  permit  under  Section  10(a)(1)(B)  of 
the  Endangered  Species  Act  (ESA)  that 
would  authorize  incidental  taking  of  the 
endangered  Delhi  Sands  flower-loving 
fly  [Bhapbiomidas  terminatus 
abdominalis).  The  applicant  for  this 
incidental  take  permit  is  the  City  of 
Colton,  California.  The  application  is 
accompanied  by  a  proposed  Habitat 
Conservation  Plan  (HCP)  for  the  Delhi 
Sands  flower-loving  fly  and  an 
Implementing  Agreement.  In  response 
to  the  permit  application  and  the 
accompanying  proposal,  an 
Environmental  Assessment  (EA)  has 
been  prepared  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA).  This 
notice  is  provided  pursuant  to  section 
10  of  the  ESA  and  NEPA  regulations  (40 
CFR  1506.6). 

The  Service  will  evaluate  the 
appUcation,  associated  documents,  and 
comments  submitted  thereon  to 
determine  whether  the  applica^on 
meets  the  requirements  of  NEPA 
regulations  and  section  10(a)  of  the  ESA. 
If  it  is  determined  that  the  requirements 
are  met,  a  permit  will  be  issued  for  the 
incidental  take  of  the  Delhi  Sands 
flower-loving  fly.  The  ^nal  NEPA  and 
permit  determination  will  be  made  no 
sooner  than  30  days  from  the  date  of 
this  notice.  This  notice  describes  the 
currently  proposed  action  and 
alternatives,  and  solicits  comments  on 
the  complete  permit  application,  eis  well 
as  the  issues  and  alternatives  raised  in 
the  EAo^ll  comments  received, 
including  names  and  addresses,  will 
become  part  of  the  official 
administrative  record  and  may  be  made 
available  to  the  public. 


DATES:  Written  comments  related  to  the 
Service's  EA  and  the  City  of  Colton's 
permit  application,  HCP,  and  lA,  should 
be  received  by  the  Service  on  or  before 
September  13, 1995. 
ADDRESSES:  Information,  comments,  or 
questions  regarding  theEA,  permit 
application.  HCP,  and  lA,  should  be 
submitted  to  Mr.  Gail  Kobetich,  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  2730  Loker  Avenue  West, 
Carlsbad,  California  92008.  Written 
comments  also  may  be  sent  by  facsimile 
to  (619)  431-9618. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Pete  Sorensen,  Assistant  Field 
Supervisor,  at  the  above  Carlsbad 
address,  telephone  (619)  431-9440. 
Individuals  wishing  copies  of  the  EA, 
HCP,  LA,  and/or  permit  application 
should  immediately  contact  Mr. 
Sorenson.  Persons  wishing  to  review 
background  material  may  obtain  it  by 
contacting  the  City  of  Colton.  telephone 
(909)  370-5079.  Documents  also  will  be 
available  for  public  inspection  by 
appointment  during  normal  business 
hours  (8  am  to  5  pm,  Monday  through 
Friday)  at  the  Service's  Carlsbad  Field 
Office  (see  ADDRESSES  section  above). 
SUPPLEMENTARY  INFORMATION:  The 
Service  listed  the  Delhi  Sands  flower- 
loving  fly  as  an  endangered  species  on 
September  23, 1993  (58  FR  49881).  As 
an  endangered  species,  the  Delhi  Sands 
flower-loving  fly  is  protected  pursuant 
to  Section  9  of  the  ESA  against  take;  that 
is,  no  one  may  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  capture 
or  collect  the  species,  or  attempt  to 
engage  in  such  conduct  (16  USC  1538). 
However,  under  certain  circumstances, 
the  Service  may  issue  permits  to  take 
endangered  wildlife  species  incidental 
to,  and  nof'the  purpose  of,  otherwise 
lawful  ac^vities.  Regulations  governing 
permits  for  endangered  species  are  at  50 
CFR  17.22. 

The  City  of  Colton  proposes  to 
construct  a  transmission  line  and 
substation  project  located  in  the  City  of 
Colton,  in  San  Bernardino  County.  The 
proposed  project  is  partially  located  in 
undeveloped  areas  that  are  either 
known  to  support  the  endangered  Delhi 
Sands  flower-loving  fly  or  are 
considered  suitable  habitat  for  the 
species.  Pole  placement,  and 
construction  of  the  substation  and  a 
portion  of  the  access  road,  would  result 
in  the  permanent  loss  of  2.4  acres  of 
suitable  Delhi  Sands  flower-loving  fly 
habitat.  In  addition,  construction  of  the 
transmission  line,  imderground 
distribution  line,  and  portions  of  the 
substation  and  access  road  would  result 
in  the  temporary  disturbance  of  2.2 
acres  of  occupied  and  potential  habitat. 


Operation  and  maintenance  activities  of 
the  proposed  substation  and 
transmission  lines  (e.g.,  driving  to  and 
from  the  facility  and  regularly 
scheduled  cleaning  of  the  transmission 
lines)  also  may  result  in  additional  take 
of  endangered  species  remaining  on  or 
adjacent  to  the  proposed  project  site. 

Two  listed  plant  species,  Santa  Ana 
River  woolly-star  {Eriastnim 
densifolium  ssp.  sanctorum)  and 
slender-homed  spineflower 
(Dodecahema  leptoceras),  are  known  to 
occur  within  or  near  the  proposed 
transmission  line  and  substation. 
Although  no  incidental  take 
authorization  is  required  for  listed  plant 
species,  impacts  to  these  species  must 
be  addressed  in  the  intra-Service 
consultation  required  pursuant  to 
section  7(a)  of  the  ESA. 

The  City  of  Colton  proposes  to 
mitigate  for  this  incidental  take  by 
implementing  several  on-site  and  off- 
site  mitigation  measures.  Such  measures 
include:  off-site  acquisition  and 
management  of  7.5  acres;  funding  a 
$66,250  endowment  for  maintenance 
and  enhancement  of  the  7.5-acre  site; 
conducting  pre-construction  surveys  in 
occupied  Delhi  Sands  flower-loving  fly 
habitat  to  determine  pole  placement  and 
access  routes  that  avoid  and  minimize 
direct  impacts  to  the  species; 
conducting  pre-construction  surveys  to 
determine  pole  placement  and  access 
routes  that  avoid  impacts  to  listed  plant 
species;  and  restoration  of  temporary 
disturbance  areas,  and  various 
additional  on-site  measures  to  be 
imdertaken  during  construction  and 
operation  of  their  facility. 

In  addition  to  the  proposed  project 
and  no  project  alternatives,  the  City  of 
Colton  considered  six  other  alternative 
sites  for  the  substation  with  different 
routes  for  the  transmission  lines. 
Alternative  sites  and  routes  were 
rejected  for  the  following  reasons:  Site 
drainage  characteristics;  earthwork 
requirements;  distance  from  electrical 
load  centers;  flood  potential;  poor 
access;  and/or  high  visibiUty  impacts. 
Selection  of  a  new  alternative  site 
would  delay  start-up  of  the  San 
Bernardino  County  hospital  indefinitely 
and  would  be  financially  infeasible  for 
the  project  applicant. 

Dated:  August  3, 1995. 
Thomas  Dwyer, 

Deputy  Regional  Director,  Region  1,  Portland, 

Oregon. 

[FR  Doc.  95-19993  Filed  8-11-95;  8:45  ami 
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Aquatic  Nuisance  Species  Tasit  Force 
lyieeting 

agency:  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Aquatic  Nuisance 
Species  Task  Force.  A  number  of 
subjects  will  be  discussed  during  the 
meeting  including:  Reauthorization  of 
the  Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990, 
ballast  water  management  activities/ 
legislation.  Ruffe  Control  Program, 
Brown  Tree  Snake  Control  Program, 
pilot  black  carp  risk  assessment,  and 
upcoming  events. 

DATES:  The  ANS  Task  Force  will  meet 
from  9  a.m.  to  3  p.m.  on  Thursday, 
August  31, 1995. 

ADDRESSES:  The  ANS  Task  Force 
meeting  will  be  held  at  the  U.S.  Fish 
and  Wildlife  Building,  Room  200AB, 
4401  N.  Fairfax  Drive,  Arlington, 
Virginia  22203. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jay  Troxel.  ANS  Task  Force 
Coordinator.  U.S.  Fish  and  Wildlife 
Service,  telephone  (703)  358-1718. 
SUPPLEMENTARY  INFORMATION:  Pursuaitt 
to  Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
I),  this  notice  aimoimces  a  meeting  of 
the  Aquatic  Nuisance  Species  Task 
Force  established  under  the  authority  of 
the  Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990 
(Pub.  L.  101-646, 104  Stat.  4761, 16 
U.S.C.  4701  et  seq.,  November  29. 1990). 
Minutes  of  the  meetings  will  be 
maintained  by  the  Coordinator,  Aquatic 
Nuisance  Species  Task  Force,  Room 
840, 4401  North  Fairfax  Drive, 
Arlington,  Virginia  22203  and  will  be 
available  for  public  inspection  during 
regular  business  hours,  Monday  through 
Friday  within  30  days  following  the 
meeting. 

Dated:  August  7. 1995. 
Gary  Edwards. 

Assistant  Director,  Fisheries,  Co-Chair, 
Aquatic  Nuisance  Species  Task  Force. 
[FR  Doc.  95-19948  Filed  8-11-95;  8:45  am) 

BNJJNQ  COM  4310-48-M 


Minerals  iManagement  Service 

Infonnation  Coliection  SutMnitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  Review  Under  the  Paperworl( 
Reduction  Act 

The  proposal  for  the  collection  of 
infonnation  listed  below  has  been 
submitted  to  0MB  for  approval  under 


the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  proposed  collections  of 
information  and  related  forms  may  be 
obtained  by  contacting  the  Bureau's 
Clearance  Officer  at  the  telephone 
number  listed  below.  Comments  and 
suggestions  on  the  proposal  should  be 
made  directly  to  the  Bureau  Clearance 
Officer  and  to  the  Office  of  Management 
and  Budget;  Paperwork  Reduction 
Project  (1010-0018);  Washington.  D.C 
20503,  telephone  (202)  395-7340,  with 
copies  to  Chief,  Engineering  and 
Standards  Branch:  Mail  Stop  4700; 
Minerals  Management  Service;  381 
Elden  Street;  Hemdon.  Virginia  22070- 
4817. 

Title:  Request  for  Reservoir  Maximum 
Efficient  Rate  (MER).  Form  MMS-127 

OMB  approval  number:  1010-0018 

Abstract:  Respondents  submit  Form 
MMS-127  to  the  Minerals 
Management  Service's  (MMS) 
Regional  Supervisors  so  they  can 
determine  whether  a  lessee  has 
correctly  classified  an  oil  or  gas 
reservoir  and  whether  the  reservoir 
MER  requested  by  the  lessee  is  valid 

Bureau  form  number:  Form  MMS-127 

Frequency:  On  occasion 

Description  of  respondents:  Federal  OCS 
oil  and  gas  lessees 

Annual  burden  hours:  910 

Bureau  Clearance  Officer:  Arthur 
Quintana,  (703)  787-1239 

Dated:  July  28, 1995. 

E.P.  Danenberger. 

Acting  Deputy  Associate  Director  for 
Operations  and  Safety  Management. 

(FR  Doc.  95-19969  Filed  8-11-95;  8:45  am] 

MUMO  OOOC  43ie-MR-M 


National  Parte  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  From  the 
State  of  Texas  in  the  Possession  of  the 
Fort  Hood  Archeoiogical  Lat)oratory 

AGENCY:  National  Park  Service,  Interior 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act, 
25  U.S.C  3003(d),  of  the  completion  of 
the  inventory  of  human  remains  and 
associated  funerary  objects  in  the 
curation  facility  of  the  Directorate  of 
Public  Works  at  Fort  Hood.  TX  from  five 
sites  in  the  state  of  Texas. 

A  detailed  inventory  and  assessment 
of  these  remains  has  been  made  by  the 
staff  archeologist  at  Fort  Hood  in 


consultation  with  representatives  of  the 
Comanche  Tribe  of  Oklahoma  and  the 
Tonkawa  tribe  of  Oklahoma.  Copies  of 
this  inventory  have  also  been  sent  to  the 
Apache  Tribe  of  Oklahoma,  the  Wichita 
and  Affiliated  Tribes,  the  Caddo  Indian 
Tribe  of  Oklahoma  and  the  Kiowa  Tribe. 

The  partial  and  fragmentary  hiunan 
remains  of  48  individuals  were 
recovered  in  1985  from  a  vandalized 
burial  ground  at  Javalina  shelter  in  Bell 
County,  Texas.  A  total  of  1,214  bones 
and  fragments  were  recovered  from  the 
surface  where  they  had  been  discarded 
by  vandals.  Inventory  and  examination 
of  the  remains  established  that  the 
partial  remains  of  20  adults,  ten 
adolescents,  nine  children  and  nine 
infants  were  present.  Sex  of  the  remains 
could  not  be  determined.  No  known 
individuals  were  identified.  Artifacts 
recovered  from  the  site  with  the  remains 
included  a  flake  of  obsidian  and 
debitage  of  local  cherts. 

This  site  has  been  identified  as  being 
within  the  Comanche's  traditional 
occupation  area  based  on  the  abnormal 
number  of  juvenile  remains,  suggesting 
a  historical  disease  epidemic,  evidence 
of  access  to  obsidian,  the  Comanche 
occupation  of  Central  Texas  in  historic 
times,  and  consultation  with  the 
Comanche  Tribe.  Based  on  the  above 
mentioned  information,  officials  of  the 
Fort  Hood  Archeoiogical  Laboratory 
have  determined  that,  pursuant  to 
25U.S.C.  3001(2).  there  is  a  relationship 
of  shared  group  identity  which  can  be 
reasonably  traced  between  these  human 
remains  and  associated  funerary  objects 
and  the  Comanche  Tribe.  Officials  of  the 
Ftwt  Hood  Archeoiogical  Laboratory 
have  also  determined  that  the  artifacts 
are  reasonably  believed  to  have  been 
placed  with  individual  human  remains 
either  at  the  time  of  death  or  later  as  a 
part  of  a  death  rite  or  ceremony  of  a 
culture,  pursuant  to  25  U.S.C.  3001 
(3)(A). 

On  November  22, 1991  the  above 
human  remains  and  associated  funerary 
objects  were  repatriated  to  the  Reverend 
John  Pahdocony  of  the  Comanche 
Cemetery  Committee  on  behalf  of  the 
Comanche  Tribal  Council. 

The  partial  and  fragmentary  remains 
of  a  one  adult  individual  were  collected 
in  1986  from  an  erosional  guUy  on  the 
bank  of  the  Leon  River  near  Fort  Griffin, 
Bell  County.  Texas.  The  remains  eroded 
from  the  bank  of  the  Leon  River  near  a 
dark  and  dense  midden  deposit  from  an 
open  campsite  on  the  flood  plain.  The 
sex  of  the  individual  could  not  be 
determined.  No  known  individual  was 
identified. 

This  site  has  been  identified  as  being 
within  the  Comanche's  traditional 
occupation  area,  based  on  consultation 
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with  representatives  of  the  Comanche 
Tribe  and  written  historic  records. 

Officials  of  the  Fort  Hood 
Archeoiogical  Laboratory  have 
determined  that,  pursuant  to  25  U.S.C. 
3001(2),  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  human  remains 
and  the  Comanche  Tribe. 

On  November  22, 1992  the  above 
mentioned  hiunan  remains  were 
repatriated  to  Phillip  R.  Narcoraey  of  the 
Comanche  Cemetery  Committee  on 
behalf  of  the  Comanche  Tribal  Council. 

The  partial  and  fragmentary  remains 
of  a  one  adult  individual  were  collected 
in  1992  from  the  surface  of  a  vandalized 
burial  site  (41BL0844).  The  remains 
consist  of  nine  bone  fragments.  No 
known  individual  was  identified. 

This  site  has  been  identified  as  being 
within  the  Comanche's  traditional 
occupation  area,  based  on  consultation 
with  representatives  of  the  Comanche 
Tribe  and  written  historic  records. 

Officials  of  the  Fort  Hood 
Archeoiogical  Laboratory  have 
determined  that,  pursuant  to  25  U.S.C. 
3001(2).  there  is  a  relationship  of  shared 
group'  identity  which  can  be  reasonably 
traced  between  these  human  remains 
and  the  Comanche  Tribe. 

On  November  21, 1993  the  above 
mentioned  human  remains  were 
reptatriated  to  Phillip  R.  Narcomey  of  the 
Comanche  Cemetery  Committee  on 
behalf  of  the  Comanche  Tribal  Coimcil. 

The  partial  and  fragmentary  human 
remains  of  six  individuals  were 
recovered  diuing  the  summer  of  1990 
from  a  rockshelter  site  (41BL671)  on 
Fort  Hood,  by  a  field  school  conducted 
by  Texas  AflcM  University.  Inventory 
and  examination  of  the  remains 
established  that  the  remains  of  two 
adult  males,  one  adult  female,  one  child 
between  the  ages  of  6  and  10  years,  one 
new-bom  child,  and  an  individual 
whose  age  and  sex  could  not  be 
determined.  Artifacts  recovered 
elsewhere  in  the  site  suggested  it  was 
occupied  by  peoples  of  the  Toyah  and 
Austin  Foci,  acknowledged  as  ancestral 
to  the  Tonkawa  Tribe.  No  known 
Individuals  were  identified. 

This  site  has  been  identified  as  being 
within  the  Tpnkawa's  aboriginal 
occupation  area  based  on  the  oral 
traditions  of  the  Tonkawa  tribe  and 
historic  accounts  of  their  occupations  in 
central  Texas  through  consultations 
with  representatives  of  the  Tonkawa 
Tribe  of  Oklahoma.  Officials  of  the  Fort 
Hood  Archeoiogical  Laboratory  have 
determined  that,  pursuant  to  25  U.S.C. 
3001(2).  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  hiunan  remains 
and  the  Tonkawa  Tribe  who  are 


generally  acknowledged  to  have 
occupied  the  Bell  County  area  of  central 
Texas  before  the  arrival  of  the 
Comanche  in  the  eighteenth  century. 

On  November  20, 1994  the  above  six 
human  remains  were  repatriated  to  Ms. 
Virginia  Combrink,  President  of  the 
Tonkawa  Tribe  of  Oklahoma  on  behalf 
of  that  Tribe. 

Between  1984  and  February  25, 1986, 
78  fragments  of  human  bone 
representing  four  individuals  were 
collected  from  rockshelter  site 
(41BL0069)  on  Fort  Hood,  by  a  field 
party  from  Texas  A&M  University. 
Inventory  and  examination  of  the 
remains  established  that  the  remains  of 
two  adult  individuals,  one  adolescent, 
and  one  child  between  the  ages  of  6  and 
10  years,  sex  could  not  be  determined. 
Artifacts  recovered  elsewhere  in  the  site 
suggested  it  was  occupied  by  prehistoric 
peoples  of  the  Toyah  and  Austin  Foci. 
No  known  individuals  were  identified. 

This  site  has  been  identified  as  b6ing 
within  the  Tonkawa's  aboriginal 
occupation  area  based  on  the  oral 
traditions  of  the  Tonkawa  tribe  and 
historic  accounts  of  their  occupations  in 
central  Texas  through  consultations 
with  representatives  of  the  Tonkawa 
Tribe  of  Oklahoma.  Officials  of  the  Fort 
Hood  Archeoiogical  Laboratory  have 
determined  that,  pursuant  to  25U.S.C. 
3001(2),  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  human  remains 
and  the  Tonkawa  Tribe  who  are 
generally  acknowledged  to  have 
occupied  the  Bell  County  area  of  central 
Texas  before  the  arrival  of  the 
Comanche  in  the  eighteenth  century. 

During  the  1978  recording  of 
41CV0130  on  Fort  Hood  a  single' 
fi^gment  of  a  human  adult  femur  was 
recovered  from  surface  spoil.  41CV0130 
also  yielded  evidence  of  occupation 
during  the  late  archaic  period. 

This  site  has  been  identified  as  being 
within  the  Tonkawa's  aboriginal 
occupation  area  based  on  the  oral 
traditions  of  the  Tonkawa  tribe  and 
historic  accounts  of  their  occupations  in 
central  Texas  through  consultations 
with  representatives  of  the  Tonkawa 
Tribe  of  Oklahoma.  Officials  of  the  Fort 
Hood  Archeoiogical  Laboratory  have 
determined  that,  pursuant  to  25U.S.C. 
3001(2),  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  human  remains 
and  the  Tonkawa  Tribe  who  are 
generally  acknowledged  to  have 
occupied  the  Bell  County  area  of  central 
Texas  before  the  arrival  of  the 
Comanche  in  the  eighteenth  century. 

This  notice  has  been  sent  to  officials 
of  the  Tonkawa  tribe  of  Oklahoma,  The 
Comanche  Tribe,  the  Wichita  and 


Affiliated  Tribes,  the  Caddo  Tribe  of 
Oklahoma,  the  Kiowa  Tribe  and  the 
Apache  Tribe.  Representatives  of  any 
other  Indian  tribe  which  believes  itself 
to  be  culturally  affiliated  with  these 
human  remains  should  contact  Dr.  Jack 
M.  Jackson,  Fort  Hood  Staff 
Archeologist,  HQ  III  Corps  and  Fort 
Hood,  attn:  AFZF-PW-ENV,  Fort  Hood. 
Texas  76544-5057;  telephone  (817) 
287-7965,  before  September  13, 1995. 
Repatriation  of  the  human  remains  from 
sites  41BL0069  and  41CV0130  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 
Dated:  August  7, 1995 
Francis  P.  McManamon 
Departmental  Consulting  Archeologist 
Chief,  Archeoloffcal  Assistance  Division 
(FR  Doc.  95-19958  Filed  8-11-95;  8:45  am) 

BILUNC  OOOC  4310-70-F 


DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Aqt  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,4f  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether 
section  3504(h)  of  Pub.  L.  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associatAl 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
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of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Afl'airs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division,  Suite  850, 
WCTR,  Washington,  DC  20530. 

Revision  of  a  Currently  Approved 
Collection 

(1)  Application — Inspections 
Facilitation  Program. 

(2)  Form  1-823, 1-832A,  I-823B,  I- 
823C,  and  I-823D.  Immigration  and 
NatiUBlization  Service.  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  or 
households.  Other:  None.  The 
information  collected  will  be  used  to 
determine  eligibility  for  automated 
inspections  programs  and  to  secure 
those  data  elements  necessary  to 
confirm  enrollment  at  the  time  of 
application  for  admission  to  the  United 
States. 

(4)  500,000  annual  respondents  .5 
hoiu^  per  response. 

(5)  250,000  annual  burden  hours. 

(6)  Not  applicable  under  section 
3504(h)  of  Pub.  L.  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  Augusts,  1995. 
Kathlee^T.  Albert, 

Acting  department  Clearance  Officer,  United 

States  Department  of  Justice. 

fPR  Doc.  95-19950  Filed  8-11-95;  8:45  am] 

BiLUNQ  COI)C.441fr-10-M 


Drug  Enforcement  Administration 
Pocket  No.  95-3] 

Habit  Management  Institute,  Inc.; 
Denial  of  Application 

On  October  31, 1994,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Habit  Management 
In^tute,  Inc.,  of  Manchester.  New 
}(ampshire  (Respondent),  proposing  to 
deny  its  appHcation  for  DEA  registration 
as  a  Narcotic  Treatment  Program  (NTP) 
under  21  U.S.C.  823(g).  The  statutory 
basis  for  the  Order  to  Show  Cause  was 
that  Respondent  was  not  authorized  to 
dispense  controlled  substances  in  the 
State  of  New  Hampshire,  the  state  in 
which  it  proposed  to  operate. 

Respondent,  through  counsel, 
requested  a  hearing  on  the  issues  raised 


in  the  Order  to  Show  Cause,  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Paul  A. 
Tenney.  On  December  16, 1994.  the 
Government  filed  a  motion  for  summary 
disposition  clarifying  the  Order  to  Show 
Cause  and  alleging,  inter  aha.  that 
Respondent  was  not  authorized  to 
handle  controlled  substances  in  the 
State  of  New  Hampshire,  and,  that 
Respondent  lacked  authority  from  the 
Food  and  Drug  Administration  of  the 
Department  of  Health  and  Human 
Services  (FDA),  to  operate  an  NTP.  The 
Government's  motion  was  supported  by 
a  letter  from  an  FDA  official  informing 
Respondent  that  because  the  State  of 
New  Hampshire  had  denied  its 
application  to  establish  an  NTP,  the 
FI)A  was  unable  to  approve  its 
application.  Respondent  did  not  Hie  a 
response  to  the  Government's  moUon 
and  did  not  deny  that  FDA  has  denied 
its  application. 

On  January  30, 1995.  the 
administrative  law  judge  issued  his 
conclusions  of  law  and  recommended 
ruling,  recommending  that 
Respondent's  application  for  a  DEA 
Certificate  of  Registration  as  an  NTP  be 
denied.  On  March  9, 1995,  the 
administrative  law  judge  transmitted  the 
record  to  the  Deputy  Administrator. 
After  a  careful  consideration  of  the 
record  in  its  entirety,  the  Deputy 
Administrator,  pursuant  to  21  CFR 
1316.67,  enters  his  final  order  in  this 
matter,  based  on  the  conclusions  of  law 
set  forth  herein. 

Practitioners  who  dispense  narcotic 
drugs  as  part  of  a  maintenance  treatment 
or  detoxification  treatment  are  required 
to  obtain  a  separate  DEA  registration 
under  21  U.S.C.  823(g).  Authorization 
from  the  FDA  is  a  prerequisite  to  the 
granting  of  registration  by  DEA.  21 
U.S.C.  823(g)(1).  The  administrative  law 
judge  found  that  FDA  notified 
Respondent,  in  writing,  that  the  FDA 
had  not  approved  Respondent's  NTP. 

DEA  does  not  have  statutory  authority 
imder  the  Controlled  Substances  Act  to 
register  an  NTP  unless  that  entity  is 
authorized  by  the  FDA  to  dispense 
controlled  stistances.  21  U.S.C.  823(g). 
In  a  proceeding  to  obtain  registration  as 
an  NTP,  if  the  applicant  does  not 
possess  the  requisite  FDA  authorization 
to  operate  an  NTP,  a  motion  for 
summary  disposition  is  properly 
entertained.  Rosalind  A.  Cropper,  Inc., 
60  FR 18143  (1995).  It  is  well  settled 
that  where  no  question  of  fact  exists,  or 
where  the  material  facts  are  agreed,  a 
plenary  administrative  proceeding  is  not 
required.  Phillip  E.  Kirk,  M.D.,  48  FR 
32887  (1983),  aff'd  sub  nom,  Kirk  v. 
Mullen.  749  F.2d  297  (6th  Cir.  1984). 


Accordingly,  the  Deputy 
Administrator  adopts  the  conclusions  of 
law  and  recommended  ruling  of  the 
administrative  law  judge  in  its  entirety. 
Based  on  the  foregoing,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  21  U.S.C. 
823  and  824  and  28  CFR  0.100(b)  and 
0.104,  hereby  orders  that  Respondent's 
application  for  DEA  Certificate  of 
Registration  as  an  NTP  be,  and  it  hereby 
is,  denied.  This  order  is  effective 
September  13, 1995. 

Dated:  August  7, 1995. 
Stepben  H.  Greene, 
Deputy  Administrator. 
[FR  Doc.  9S-19956  Filed  8-11-95;  8:45  am)' 

BILUNG  CODE  4410-0*-M 


[Docl(«tNo.95-iq 

Derrick  K.  Mobley,  M.D.;  Revocation  of 
Registration 

On  December  14, 1994,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
'Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Derrick  K.  Mobley, 
M.D.  of  Philadelphia,  Pennsylvania 
(Respondent),  proposing  to  revoke  his 
DEA  Certificates  of  Registration. 
BM2550829,  issued  to  him  in 
Pennsylvania,  and  BM1810109,  issued 
to  him  in  New  Jersey,  and  deny  any 
pending  applications  for  registration  as 
a  practitioner.  The  statutory  basis  for  the 
Order  to  Show  Cause  was  that 
Respondent's  continued  registration  as  a 
practitioner  is  not  consistent  with  the 
pubUc  interest  and  that  Respondent  is 
no  longer  authorized  to  handle 
controlled  substances  in  the 
Commonwealth  of  Pennsylvania  or  the 
State  of  New  Jersey.  21  U.S.C.  823(f)  and 
21  U.S.C.  824(a)(3). 

Respondent,  pro  se,  requested  a 
hearing  on  the  issues  raised  in  the  Order 
to  Show  Cause,  and  the  matter  was 
docketed  before  Administrative  Law 
Judge  Mary  Ellen  Bittner.  On  March  9. 
1995,  the  Government  filed  a  motion  for 
summary  disposition  alleging  that 
Respondent  was  not  authorized  to 
handle  controlled  substances  in  either 
New  Jersey  or  Pennsylvania,  the 
jurisdictions  in  which  he  proposes  to 
practice.  Respondent  did  not  file  a 
response  to  the  Government's  motion, 
and  did  not  deny  that  he  had 
surrendered  his  New  Jersey  licensie  and 
that  his  Pennsylvania  license  had  been 
revoked.  No  evidentiary  hearing  was 
held  on  this  matter  as  no  questions  of 
fact  were  to  be  resolved,  only  a  question 
of  law. 

On  May  15, 1995,  the  administrative 
law  judge  issued  her  opinion  and 
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recommended  decision,  recommending 
that  Respondent's  DEA  Certificates  of 
Registration  be  revoked.  No  exceptions 
were  filed  by  either  party.  On  Jime  22, 
1995,  the  administrative  law  judge 
transmitted  the  record  to  the  Deputy 
Administrator.  After  a  careful 
consideration  of  the  record  in  its    . 
entirety  the  Deputy  Administrator 
enters  his  final  order  in  this  matter,  in 
accordance  with  21  CFR  1316.67,  based 
on  conclusions  of  law  as  set  forth 
herein. 

Respondent  voluntarily  surrendered 
his  license  to  practice  medicine  in  New 
Jersey  effective  January  28, 1993.  As 
part  of  the  consent  order  signed  with  the 
New  Jersey  State  Board  of  Medical 
Examiners  (New  Jersey  Board), 
Respondent  was  ordered  to  deliver  to 
the  New  Jersey  Board  his  State  and 
Federal  controlled  substances 
registrations.  On  December  28, 1994,  the 
Commonwealth  of  Pennsylvania, 
Bureau  of  Professional  and 
Occupational  Affairs,  State  Board  of 
Medicine,  issued  an  order  revoking 
Respondent's  license  to  practice 
medicine  and  surgery.  Respondent  did 
not  deny  that  he  was  no  longer 
authorized  to  handle  controlled 
substances  in  Pennsylvania  or  New 
Jersey. 

The  DEA  has  consistently  held  that  it 
does  not  have  statutory  authority  under 
the  Controlled  Substances  Act  to 
register  a  practitioner  unless  that 
practitioner  is  authorized  to  dispense 
controlled  substances  by  the  state  in 
which  he  proposes  to  practice.  See 
Lawrence  R.  Alexander,  M.D.,  57  FR 
22256  (1992);  Bobby  Watts,  M.D.,  53  FR 
11919  (1988);  Robert  F.  Witek,  D.D.S.,  52 
FR  4770  (1987).  In  such  cases  a  motion 
for  summary  disposition  is  properly 
entertained.  There  is  no  need  for  a 
plenary  evidentiary  hearing  since  there 
are  no  questions  of  fact  to  be  resolved 
by  such  a  hearing.  Phillip  E.  Kirk,  M.D., 
48  FR  32887  (1983),  aff'd  sub  nom.  Kirk 
V.  Mullen.  749  F.2d  297  (6th  Cir.  1984); 
Floyd  A.  Santner,  M.D.,  47  FR  51831 
(1982).  The  administrative  law  judge 
found  that,  where  Respondent  is  not 
currently  authorized  to  practice 
medicine  or  perform  surgery  in  either 
New  Jersey  or  Pennsylvania,  it  is 
reasonable  to  infer,  and  Respondent  did 
not  deny,  that  he  also  is  not  authorized 
to  handle  controlled  substances. 
Therefore,  because  Respondent  is  no 
longer  authorized  to  handle  controlled 
substances  in  the  Commonwealth  of 
Pennsylvania  or  the  State  of  New  Jersey, 
the  Deputy  Administrator  cannot  permit 
him  to  maintain  DEA  Certificates  of 
Registration  in  those  jurisdictions. 

Accordingly,  the  Deputy 
Administrator  of  the  Chug  Enforcement 


Administration,  pursuant  to  21  U.S.C. 
823  and  824  and  28  CFR  0.100(b)  and 
0.104,  hereby  orders  that  DEA 
Certificates  of  Registration  BM2550829 
and  BM1810109,  previously  issued  to 
Derrick  K.  Mobley,  M.D.,  be,  and  they 
hereby  are,  revoked,  and  that  any 
outstanding  applications  for  renewal  of 
such  registrations  be,  and  they  hereby 
are,  denied.  This  order  is  effective 
September  13, 1995. 

Dated:  Augusts,  1995. 
Stephen  H.  Greene, 

Deputy  Administrator. 

[FR  Doc.  95-20020  Filed  8-11-95;  8:45  am] 

BILUNQ  COOE  4410-09-M  -. 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Evaluation  of  \Norker  Profiling  and 
Reemployment  Services  Systems; 
Survey  of  State  Administrators 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95).  This  program  helps  to  ensure  that 
requested  data  can  be  provided  in  the 
desired  format,  reporting  burden  is 
minimized,  reporting  forms  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  new  collection 
of  the  Survey  of  State  Administrators  for 
the  Evaluation  of  Worker  Profiling  and 
Reemployment  Services  Systems.  A 
copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  below  in 
the  contact  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  on  or  before  October  13, 
1995.  If  you  anticipate  that  you  will  be 
submitting  written  comments,  but  find 
it  difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
request  an  extension  from  the  contact 
listed  below  as  soon  as  possible.  An 
effort  will  be  made  to  try  to 
accommodate  each  request,  imless 
otherwise  justified. 


FOR  FURTHER  INFORMATION  CONTACT: 
Jon  Messenger,  U.S.  Department  of 
Labor,  Employment  and  Training 
Administration,  Unemployment 
Insurance  Service,  Room  S-4519,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210,  (202)  219- 
5608. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  U.S.  Department  of  Labor, 
Employment  and  Training 
Administration  (ETA),  has  undertaken  a 
major  initiative  to  help  the  State 
implement  effective  Worker  Profiling 
and  Reemployment  Services  Systems,  as 
required  by  the  Unemployment 
Compensation  Amendments  of  1993, 
Public  Law  (P.L.)  103-152.  The  major 
goal  of  the  WPRS  initiative  is  to  assist 
those  unemployment  insurance  (UI) 
claimants  who  are  at  greatest  risk  of 
becoming  unemployed  to  become 
reemployed  by  quickly  referring  them  to 
reemployment  services  tailored  to  their 
individual  needs. 

ETA  is  conducting  a  comprehensive 
evaluation  of  the  Worker  Profiling  and 
Reemployment  Services  (WPRS) 
initiative.  This  effort  is  designed  to 
provide  both: 

(1)  An  evaluation  of  the  operation  and 
effectiveness  of  State  WPRS  systems,  in 
accordance  with  P.L.  103-152,  which 
mandates  a  report  to  the  Congress  by 
November  24,  1996,  and 

(2)  A  longer-range  evaluation  to 
provide  an  assessment  of  the  operation 
and  effectiveness  of  more  mature  State 
WPRS  systems. 

This  Survey  of  State  Administrators 
will  obtain  data  for  an  implementation 
and  process  analysis  of  State  WPRS 
systems.  The  survey  will  provide  in- 
depth  knowledge  of  each  State's 
approach  to  implementing  their  WPRS 
system.  This  survey  will  also  provide 
the  data  necessary  for  identifying 
distinct  groupings  or  modes  of  States' 
operational  approaches  to  Worker 
Profiling  and  Reemployment  Services, 
which  will  be  used  in  the  effectiveness 
portion  of  the  WPRS  evaluation  to 
compare  the  relative  effectiveness 
different  implementation  approaches. 

II.  Current  Actions 

ETA  proposes  to  conduct  a  Survey  of 
State  Administrators  involved  in 
designing  and  implementing  WPRS 
systems.  This  includes  administrators 
from  the  Unemployment  Insurance  (UI), 
Employment  Service  (ES),  and 
Economic  Dislocation  and  Worker 
Adjustment  Assistance  (EDWAA) 
programs.  Within  basic  Federal 
guidelines,  individual  States  have  great 
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latitude  in  designing  their  WPRS 
systems.  This  survey  will  systematically 
gather  information  about  how  States 
have  designed  their  WPRS  systems — the 
policies  and  procedures  adopted,  and 
the  process  by  which  this  occurred — 
and  their  progress  to  date  in 
implementing  these  systems. 

Written  comments  on  the  survey 
questionnaire  should  address  the 
accuracy  of  the  burden  estimates  and 
ways  to  minimize  burden,  including  the 
use  of  automated  collection  techniques 
or  the  use  of  other  forms  of  information 
technology. 
Type  of  Review:  New 
Agency:  Employment  and  Training 

Administration 
Title:  Siuvey  of  State  Administrators 
Frequency.  Twice  (once  in  Calendar 
Year  1996,  once  in  Calendar  Year 
1997) 
Affected  Public:  State  Government 
Number  of  Respondents:  159  (53  States 
and  jiuisdictions  times  3 
administrators  each) 
Estimated  Time  Per  Respondent:  For 
106  of  the  respondents,  the  time 
burden  will  be  7  minutes  each.  For  53 
respondents,  the  time  burden  will  be 
27  minutes  each  (those  administrators 
responsible  for  coordinating  the 
WPRS  Initiative  in  the  State  or 
jurisdiction  will  need  to  complete  a 
more  comprehensive  questionnaire) 
Total  Burden  Hours:  72  (2  waves  of 
surveys,  36  hours  per  wave) 
Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Signed  at  Washington,  D.C.,  this  8th  day  of 
August,  1995. 

Robert  O.  Deslongchamps, 

Acting  Director,  Unemployment  Insurance 
Service. 

(PR  Doc.  95-19998  Filed  8-11-95;  8:45  am] 
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DEPAmiMENT  OF  JUSTICE 

Office  of  JustJCA  Programs 

National  Institute  of  Justice 

[OJP  (NU)  No.  1059] 

Rmi121-ZA2t 

National  Institute  of  Justice 
"Solicitation  for  tt>e  Review  of  External 
DNA  Proficiency  Testing" 

AGENCY:  U.S.  Department  of  Justice, 
Office  of  Justice  Programs,  National 
Institute  of  Justice. 


ACTION:  Announcement  of  the 
availability  of  the  National  Institute  of 
Justice's  "SoUdtation  for  the  Review  of 
External  DNA  Proficiency  Testing". 


ADDRESSES:  National  Institute  of  Justice, 
633  Indiana  Avenue,  NW.,  Washington, 
D.C.  20531. 

DATES:  The  deadline  for  receipt  of 
proposals  is  close  of  business  on 
September  8, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Rau,  Natioiral  Institute  of 
Justice,  at  (202)  514-6206. 

SUPPLEMENTARY  INFORMATION:  The 
following  supplementary  information  is 
provided: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  §§  201-03,  as  amended,  42 
U.S.C.  3721-23  (1988). 

Background 

Through  this  sohcitation  the  National 
Institute  of  Justice  is  seeking  to  review 
the  state-of-the-science  in  blind  and 
open  external  DNA  proficiency  testing 
for  forensic  and  nonforensic  (medical, 
chemical,  and  biological)  laboratories. 
In  addition,  this  solicitation  seeks  the 
development  of  criteria  for  model 
external  DNA  proficiency  testing.  NIJ  is 
directed  by  the  DNA  Act  of  1994  to 
report  to  Congress  on  the  state  of 
availability  of  a  blind  DNA  proficiency 
testing  program  for  the  field.  Interested 
persons  should  call  the  National 
Criminal  Justice  Reference  Service 
(NCJRS)  at  1-800-851-3420  to  obtain  a 
copy  of  "Solicitation  for  the  Review  of 
External  DNA  Proficiency  Testing" 
(refer  to  document  No.  SL0O0133).  The 
solicitation  is  available  electronically 
via  the  NCJRS  Bulletin  Board,  which 
can  be  accessed  via  Internet.  Telnet  to 
ncjrsbbs.aspensys.com,  or  gopher  to 
ncjrs.aspensys.com  71.  Those  without 
Internet  access  can  dial  the  NCJRS 
Bulletin  Board  via  modem:  dial  301- 
738-8895.  Set  modem  at  9600  baud,  8- 
N-1. 

Jeremy  Travis, 

Director,  National  institute  of  Justice. 

(FR  Doc  95-19979  Filed  8-11-95;  8:45  am) 

BILUNO  CODE  4410-tS-P 


National  Institute  of  Justice 
[OJP  (NU)  No.1068] 

RIN1121-ZA20 

National  Institute  of  Justice 
"Solicitation  to  Develop  Guidelines  for 
Death  Investigations  and  for  Training 
of  Deatti  Investigators" 

AGENCY:  U.S.  Department  of  Justice. 
Office  of  Justice  Programs,  National 
Institute  of  Justice. 

ACTION:  Announcement  of  the 
availability  of  the  National  Institute  of 
Justice's  "Solicitation  to  Develop 
Guidelines  for  Death  Investigations  and 
for  Training  of  Death  Investigators". 

ADDRESSES:  National  Institute  of  Justice, 
633  Indiana  Avenue,  NW.,  Washington. 
D.C.  20531. 

DATES:  The  deadline  for  receipt  of 
proposals  is  close  of  business  on 
September  8, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Rau,  National  Institute  of 
Justice,  at  (202)  514-6206. 

SUPPLEMENTARY  INFORMATION:  The 
following  supplementary  information  is 
provided: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  §§  201-03,  as  amended,  42 
U.S.C.  3721-23  (1988). 

Background 

Through  this  solicitation  the  National 
Institute  of  Justice  is  seeking  proposals 
to  develop  imiform  guidelines  for 
performing  medicolegal  death 
investigations,  and  to  develop 
guidelines  for  training  death 
investigators.  Interested  persons  should 
call  the  National  Criminal  Justice 
Reference  Service  (NCJRS)  at  1-800- 
851-3420  to  obtain  a  copy  of 
"Solicitation  to  Develop  Guidelines  for 
Death  Investigations  and  for  Training  of 
Death  Investigators"  (refer  to  document 
no.  SL000132).  The  solicitation  is 
available  electronically  via  the  NCJRS 
Bulletin  Board,  which  can  be  accessed 
via  Internet.  Telnet  to 
ncjrsbbs.aspensys.com,  or  gopher  to 
ncjrs.aspensys.com  71.  Those  without 
Internet  access  can  dial  the  NCJRS 
Bulletin  Board  via  modem:  dial  301- 
738-8895.  Set  modem  at  9600  baud,  8- 
N-1. 

Jeremy  Travis, 

Director,  National  Institute  of  Justice. 
[FR  Doc.  95-19980  Filed  8-11-95;  8:45  am] 

BILUNO  CODE  4110-18-P 
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NUCLEAR  REGULATORY 
COMMISSION 

[Doclcet  No.  50-382] 

Entergy  Operations,  Inc.  (Waterford 
Steam  Electric  Station,  Unit  No.  3); 
Exemption 

ill 

Entergy  Operations,  Inc.^  (the 
licensee)  is  the  holder  of  Facility 
Operating  License  No.  NPF-38,  which 
authorizes  operation  of  Waterford  Steam 
Electric  Station  Unit  No.  3  (the  facility, 
Waterford  3).  The  operating  license 
provides  among  other  things,  that  it  is 
subject  to  all  rules,  regulations,  and 
orders  of  the  Commission  now  or 
hereafter  in  effect.  The  facility  is  a 
pressurized  water  reactor  located  at  the 
licensee's  site  in  St.  Charles  Parish, 
Louisiana. 


f 


Section  in.D.l.(a)  of  Appendix  J  to  10 
CFR  Part  50  requires  the  performance  of 
three  Type  A  containment  integrated 
leakage  rate  tests  (ILRTs),  at 
approximately  equal  intervals  during 
each  10-year  service  period  of  the 
primary  containment. 

m 

By  letter  dated  November  16, 1993,  as 
supplemented  by  letters  dated  August 
19, 1994,  March  30,  and  June  19, 1995, 
the  licensee  requested  temporary  relief 
from  the  requirement  to  perform  a  set  of 
three  Type  A  tests  at  approximately 
equal  intervals  during  each  10-year 
service  period  of  the  primary 
containment.  The  requested  exemption 
would  permit  a  one-time  interval 
extension  of  the  third  Type  A  test  by 
approximately  18  months  (from  the 
1995  refueling  outage,  currently 
scheduled  to  begin  in  Septemb^  1995, 
to  the  1997  refueling  outage). 

The  licensee's  request  primarily  cites 
the  special  circumstances  of  10  CFR 
50.12,  paragraph  (a)(2)(ii),  as  the  basis 
for  the  exemption.  They  point  out  that 
the  existing  Type  B  and  C  testing 
programs  are  not  being  modified  by  this 
request  and  will  continue  to  effectively 
detect  containment  leakage  caused  by 
the  degradation  of  active  containment 
isolation  components  as  well  as 
containment  penetrations.  The  licensee 
also  indicated  that  the  testing  history, 
structural  capability  of  the  containment, 
and  the  risk  assessment  has  established 
that  Waterford  3  has  a  low  leakage 
containment,  the  structural  integrity  of 
the  containment  is  assured,  and  that 
there  is  a  neglible  risk  impact  in 
changing  the  Type  A  test  schedule. 


Therefore,  application  of  the  regulation 
in  this  particular  drounstance  would 
not  serve,  nor  is  it  necessary  to  achieve, 
the  imderlying  purpose  of  the  rule. 

IV 

Section  in.D.l.(a)  of  Appendix  J  to  10 
CFR  Part  50  states  that  a  set  of  three 
Type  A  leakage  rate  tests  shall  be 
performed  at  approximately  equal 
intervals  during  each  10-year  service 
period. 

The  licensee  proposes  an  exemption 
to  this  section  which  would  provide  a 
one-time  interval  extension  for  the  Type 
A  test  by  approximately  18  months.  The 
Commission  has  determined,  for  the 
reasons  discussed  below,  that  pursuant 
to  10  CFR  5Q.12(a)(l)  this  exemption  is 
authorized  by  law,  will  not  present  an 
imdue  risk  to  the  public  health  emd 
safety,  and  is  consistent  with  the 
common  defense  and  security.  The 
Commission  further  determines  that 
special  circumstances,  as  provided  in  10 
CFR  50.12(a)(2)(ii),  are  present  justifying 
the  exemption;  namely,  that  application 
of  the  regulation  in  the  particular 
circumstances  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule. 

The  underlying  purpose  of  the 
requirement  to  perform  Type  A 
containment  leak  rate  tests  at  intervals 
during  the  10-year  service  period,  is  to 
ensiu^  that  any  potential  leakage 
pathways  through  the  containment 
boundary  are  identified  within  a  time 
span  that  prevents  significant 
degradation  from  continuing  or 
becoming  imknown.  The  NRC  staff  has 
reviewed  the  basis  and  supporting 
information  provided  by  the  licensee  in 
the  exemption  request.  The  NRC  staff 
has  noted  that  the  licensee  has  a  good 
record  of  ensuring  a  leak-tight 
containment.  All  Type  A  tests  have 
passed  with  significant  margin  and  the 
licensee  will  continue  to  perform  the 
existing  Type  B  and  C  testing  to  detect 
containment  leakage  caused  by  the 
degradation  of  active  containment 
isolation  components  as  well  as 
containment  penetrations.  The  licensee 
has  stated  to  the  NRC  Project  Manager 
that  they  will  perform  the  general 
containment  inspection  although  it  is 
only  required  by  Appendix  J  (Section 
V.A.)  to  be  performed  in  conjunction 
with  Type  A  tests.  The  NRC  staff 
considers  that  these  inspections,  though 
limited  in  scope,  provide  an  important 
added  level  of  confidence  in  the 
continued  integrity  of  the  containment 
boundanr. 

The  NRC  staff  has  also  made  use  of 
the  information  in  a  draft  staff  report, 
NUREG-1493  "Performance-Based 
Containment  Leak-Test  Program," 


which  provides  the  technical 
justification  for  the  present  Appendix  J 
rulemaking  effort  which  also  includes  a 
10-year  test  interval  for  Type  A  tests. 
The  integrated  leakage  rate  test,  or  Type 
A  test,  measures  overall  containment 
leakage.  However,  operating  experience 
with  all  types  of  containments  used  in 
this  country  demonstrates  that 
essentially  all  containment  leakage  can 
be  detected  by  local  leakage  rate  tests 
(Type  B  and  C).  According  to  results 
given  in  NUREG-1493,  out  of  180  ILRT 
reports  covering  110  individual  reactors 
and  approximately  770  years  of 
operating  history,  only  5  ILRT  failures 
were  found  which  local  leakage  rate 
testing  could  not  detect.  This  is  3%  of 
all  failures.  This  study  agrees  well  with 
previous  NRC  staff  studies  which  show 
that  Type  B  and  C  testing  can  detect  a 
very  large  percentage  of  contairunent 
leaks. 

The  Nuclear  Management  and 
Resources  Coimcil  (NUMARC),  now  the 
Nuclear  Energy  Institute  (NEI),  collected 
and  provided  the  NRC  staff  with 
summaries  of  data  to  assist  in  the 
Appendix  J  rulemaking  effort.  NUMARC 
collected  results  of  144  ILRTs  from  33 
units;  23  ILRTs  exceeded  l.QL,.  Of 
these,  only  nine  were  not  due  to  Type 
B  or  C  leakage  penalties.  The  NEI  data 
also  added  another  perspective.  The  NEI 
data  show  that  in  about  one-third  of  the 
cases  exceeding  allowable  leakage,  the 
as-found  leakage  was  less  than  ZL,;  in 
one  case  the  leakage  was  found  to  be 
approximately  2L.;  in  one  case  the  as- 
foimd  leakage  was  less  than  3L.;  one 
case  approached  lOL,;  and  in  one  case 
the  leakage  was  foimd  to  be 
approximately  21L..  For  about  half  of 
the  failed  ILRTs  the  as-foimd  leakage 
was  not  quantified.  These  data  show 
that,  for  those  ILRTs  for  which  the 
leakage  was  quantified,  the  leakage 
values  are  small  in  comparison  to  the 
leakage  value  at  which  the  risk  to  the 
public  starts  to  increase  over  the  value 
of  risk  corresponding  to  L, 
(approximately  200La,  as  discussed  in 
NUREG-1493).  Therefore,  based  on 
these  considerations,  it  is  unlikely  that 
an  extension  of  one  cycle  for  the 
performance  of  the  Appendix  J,  Type  A 
test  at  Waterford  3  would  result  in 
significant  degradation  of  the  overall 
containment  integrity.  As  a  result,  the 
application  of  the  regulation  in  these 
particular  circumstances  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule. 

Based  on  generic  and  plant  specific 
data,  the  NRC  staff  finds  the  basis  for 
the  licensee's  proposed  exemption  to 
allow  a  one-time  exemption  to  permit  a 
scheduler  extension  of  one  cycle  for  the 
performance  of  the  Appendix  J.  Type  A 
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test  to  be  acceptable  provided  the 
general  containment  inspection  (10  CFR 
Part  50,  Appendix  J,  Section  V-A.)  is 
performed. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that 
granting  this  Exemption  will  not  have  a 
significant  impact  on  the  environment 
(60  FR  39020). 

This  Exemption  is  effective  upon 
issuance  and  sheill  expire  after  March 
31, 1997.  or  at  the  completion  of  the 
1997  refueling  outage  whichever  comes 
first. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  August  1995. 

For  the  Nuclear  Regulatory  Ck>minission. 

Elinor  G.  AdenMm, 

Deputy  Director,  Division  of  Reactor  Projects 
m/rv.  Office  of  Nuclear  Reactor  Regulation. 

(FR  Doc  95-20027  Filed  8-11-95;  8:45  am] 

BNJJNO  COM  7SM-01-P 


[Dodwt  No.  50-3191 

Indiana  Michigan  Power  Co.;  Notice  of 
ConsidefBtion  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, . 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
58,  issued  to  Indiana  Michigan  Power 
Company  (the  licensee),  for  operation  of 
the  Donald  C  Cook  Nuclear  Plant,  Unit 
1,  located  in  Berrien  County,  Michigan. 

The  proposed  amendment  would 
modify  technical  specifications  4.4.5.4 
and  4.4.5.5.  on  steam  generators,  to 
allow  for  repair  of  hybrid  expansion 
joint  sleeves  under  redefined  repair 
boundary  limits. 

The  licensee  requested  this  change  on 
an  exigent  basis  because:  (1)  The  change 
is  associated  with  steam  generator  tube 
repairs  during  the  Unit  1  refueling 
outage  currently  in  progress,  and  (2)  the 
empirical  data  compiled  from  the 
Kewaimee  Nuclear  Plant  steam 
generator  tube  pulls  in  March  1995  is 
the  primary  support  for  this  amendment 
and  the  final  implications  and 
conclusions  from  assessment  of  that 
data  are  just  now  being  formulated.  The 
Unit  1  tube  repairs  are  currently 
scheduled  to  begin  on  August  29. 1995. 

The  NRC  staff  has  reviewed  and 
concurred  with  the  licensee's  reasons 
for  requesting  this  amendment  on  an 
exigent  basis. 


Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations.         

Pursuant  to  10  CFR  50.91(a)(6),  for 
amendments  to  be  granted  under 
exigent  circumstances  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

(1)  Operation  of  the  OIP  [Donald  C  Cook 
Nuclear  Plant)  unit  1  in  accordance  with  the 
proposed  license  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Mechanical  testing  has  shown  that  the 
inherent  structural  strength  of  the  HE) 
[hybrid  expansion  joint]  provides  sufficient 
int^ity  such  that  the  tube  rupture  capability 
recommendations  of  RG  [Regulatory  Guide] 
1.121  are  met,  even  for  instances  of  100% 
throughwall,  360°  circumferentially  oriented 
degradation  in  the  HE]  hardroll  lower 
transition  region.  Structural  integrity 
recommendations  consistent  wim  RG  1.121 
are  supplied  for  all  tube  degradation  1.1  inch 
or  greater  below  the  bottom  of  the  HE) 
hardroll  upper  transition.  Based  on  test  data, 
a  bounding  SLB  [steam  line  brrak]  leak  rate 
of  0.033  gpm  for  indications  between  1.1  and 
1.3  inch  below  the  bottom  of  the  hardroll 
upper  transition  is  applied.  As  the  leakage 
data  base  is  expanded  and  statistical  basis 
established,  this  SLB  leakage  allowance  may 
be  reduced.  For  indications  existing  greater 
than  1.3  inch  below  the  bottom  of  £e 
hardroll  upper  transition,  SLB  event  leakage 
can  be  ne^ected. 

Additional  prevention  from  tube  rupture  is 
inherenUy  provided  by  the  HE)  geometry.  For 
RCS  [reactor  coolant  system]  release  rates  to 
exceed  the  normal  makeup  capacity  of  the 
plant,  approximately  120  gpm.  the  tube  must 
be  postulated  to  experience  a  complete 
circumferential  separation  at  the  lower 
transition,  and  become  axially  displaced  by 
3  to  3.25  inches,  resulting  in  complete 
geometric  disassodation  between  the  tube 
and  sleeve  resulting  in  sufficient  flow  area  to 
support  leakage  of  120  gpm.  During  the  1989 
plug  top  release  event  at  North  Anna  unit  1. 
primary  to  secondary  release  rates  were 
calculated  to  be  less  than  80  gpm,  for  a  flow 
area  approximately  4  times  larger  than  the 
flow  area  created  by  a  tube  which  has  axially 


.  -splaced  by  about  1.25  to  1.5  inch.  Analysis 
u{  the  steam  generator  indicates  that  at  a  95% 
cumulative  probability,  the  tube  would 
f  xperience  an  axial  displacement  of  less  than 
tlie  1.1  inch  boundary.  At  this  level  of  axial 
displacement,  a  ring  of  metal  to  metal  contact 
would  remain  between  the  tube  and  sleeve, 
and  leakage  would  be  far  less  than  120  gpm. 
Projected  leakage  at  this  point  is  expected  to 
oe  less  than  2.5  gpm.  Therefore, 
implementation  of  the  proposed  repair 
boundary  will  not  result  in  tube  rupture, 
even  for  a  tul>e  postulated  to  not  behave  as 
predicted  by  the  available  test  and  pulled 
tube  data. 

The  proposed  technical  spmcification 
change  to  support  the  implementation  of  the 
HE]  sleeve  tube  repair  boundary  for  parent 
tube  degradation  in  the  HE)  hartdroll  lower 
transition  region  does  not  adversely  impact 
any  other  previously  evaluated  design  basis 
accident  or  the  results  of  accident  analyses 
for  the  current  technical  specification 
minimum  reactor  coolant  system  flow  rate. 
Plugging  limit  criteria  are  established  using 
the  guidance  of  RG  1.121.  Furthermore,  per 
RG  1.83  recommendations,  the  sleeved  tube 
assembly  can  be  monitored  through  periodic 
inspections  with  present  eddy  current 
techniques. 

(2)  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Implementation  of  the  repair  boundary  will 
not  introduce  significant  or  adverse  changes 
to  the  plant  design  basis.  Mechanical  testing 
of  degraded  sleeve  joints  supports  the 
conclusions  of  the  calculations  that  the 
sleeve  retains  structural  (tube  burst) 
capability  consistent  with  RG  1.121.  As  with 
[the]  initial  installation  of  sleeves, 
implementation  of  the  alternate  criteria 
cannot  interact  with  other  portions  of  the 
RCS.  Any  hypothetical  accident  as  a  result  of . 
potential  tube  degradation  in  the  HE) 
hardroll  lower  transition  region  of  the  tut>e  is 
bounded  by  the  existing  tube  rupture 
accident  analysis.  Neither  the  sleeve  design 
nor  implementation  of  the  tube  repair 
boundary  defined  in  Attachment  4 
[Westin^ouse  Electric  Corporation 
Proprietary  Report,  WCAP-144461  affects  any 
other  component  or  location  of  the  tube 
outside  of  the  inunediate  area  repaired.  In 
addition,  as  the  installation  of  sleeves  and 
the  impact  on  current  plugging  level  analyses 
is  accoimted  for,  any  postulation  that  the 
alternate  repair  criteria  for  parent  tube 
degradation  in  the  HE)  hardroll  lower 
transition  creates  a  new  or  difiisrent  type  of 
accident  is  not  supported. 

(3)  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  safety  factors  used  in  the 
establishment  of  the  HE)  sleeved  tube 
alternate  repair  boundary  for  the  disposition 
of  indications  in  the  hardroll  lower  transition 
of  potentially  degraded  parent  tubes  are 
consistent  with  the  safety  factors  in  the 
ASME  Boiler  and  Pressure  Vessel  Code  used 
in  steam  generator  design.  Based  on  the 
sleeved  tube  geometry,  it  is  unrealistic  to 
consider  that  apphcation  of  the  repair 
boundary  could  result  in  single  tube  leak 
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rates  exceeding  the  normal  makeup  capacity 
during  normal  operating  conditions.  The 
repair  boundary  established  in  Attachment  4 
has  been  developed  using  the  methodology  of 
RG  1.121.  The  performance  characteristics  of 
postulated  degraded  parent  tubes  of  HE) 
tube/sleeve  joints  have  been  verified  by 
testing  to  retain  structural  integrity  and 
preclude  significant  leakage  during  normal 
and  postulated  accident  conditions.  Testing 
indicates  that  postulated  circumferentially 
septarated  tubes  which  the  repair  boundary 
addresses  would  not  experience  axial 
displacement  during  either  normal  operation 
or  SLB  conditions.  The  existing  o^ite  dose 
evaluation  performed  for  CNP  unit  1  in 
support  of  the  voltage  based  plugging  criteria 
for  axial  ODSCC  [outside  diameter  stress 
corrosion  cracking]  at  TSP  (tube  suppwrt 
plate]  intersections  established  a  faulted  loop 
primary  to  secondary  leak  rate  of  12.6  gpm 
using  technical  specification  dose  equivalent 
Iodine-131  activity  levels.  Following 
implementation  of  the  criteria,  postulated 
leakage  from  all  sources  must  not  exceed  12.6 
gpm  in  the  faulted  loop.  Maintenance  of  this 
limit  will  ensure  that  ofisite  doses  would  not 
exceed  the  currently  accepted  limit  of  10% 
of  the  10  CFR  [Part]  100  guidelines.  The 
repair  boundeiry  uses  a  conservatively 
established  "per  indication"  leak  rate  for 
estimation  of  SLB  leakage.  This  leak  rate  is 
applied  to  all  indications  left  in  service  as  a 
result  of  the  tube  repair  boundary,  including 
non-through  wall  indications  and  a  limited 
number  of  indications  of  circumferential 
throughwall  extent. 

For  a  postulated  indication  whose 
performance  is  not  characteristic  of  the  test 
and  pulled  tube  data,  and  which  would 
experience  axial  displacement  at  the  9S% 
cumulative  probability  value  following  a 
postulated  SLB  event  with  no  operator 
intervention,  leakage  would  not  be  expected 
to  result  in  an  uncontrolled  release  of  reactor 
coolant  in  excess  of  normal  makeup  capacity. 

For  the  three  pulled  tubes  and  nearly  1,000 
crack  indications  detected  in  the  field,  there 
were  no  instances  of  degradation  of 
elevations,  (multiple  expansion  transitions) 
on  either  side  of  the  hardroll  expansion  in 
the  same  tube.  This  includes  no  instances  of 
non-detected  degradation  in  the  upper 
hydraulic  and  hardroll  upper  expansion 
transitions  for  the  pulled  tubes.  One  tube  was 
identified  in  the  most  recent  Kewaunee 
inspection  with  two  separate  circumferential 
crack  elevations  within  the  hardroll  lower 
transition.  Rapidly  occurring  degradation 
would  not  be  expected  at  the  upper 
transitions,  based  partly  on  the  field 
inspection  results.  The  available  inspection 
results  include  two  inspection  programs 
(1994  and  1995)  at  Kewaunee  and  one  at 
Point  Beach  unit  2  (1994).  Through  these 
three  inspection  programs,  approximately 
11,000  HE)  sleeved  tubes  have  been 
inspected  using  advanced  probes. 

The  portions  of  the  installed  sleeve 
assembly  which  represent  the  reactor  coolant 
pressure  boundary  can  be  monitored  for  the 
initiation  and  progression  of  sleeve/tube  wall 
degradation,  thus  satisfying  the  requirements 
of  Regulatory  Guide  1.83. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 


review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final     > 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
diu-ing  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
oflnformation  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville. 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street  NW., 
Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  August  29, 1995,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 


CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Street  NW.. 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Maud 
Preston  Palenske  Memorial  Library,  500 
Market  Street,  St.  Joseph,  Michigan 
49085.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  e»ctent  of  the  petitioner's 
property,  financia),  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
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sources  and  documents  of  whic^  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination's  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  dehvered  to  the  Commission's  Public 
Docimient  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toU-firee  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-«700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  John  N. 
Hannon:  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 


Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Gerald  Chamoff,  Esq., 
Shaw,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street  NW..  Washington,  DC 
20037,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  4, 1995, 
which  is  available  for  public  inspection 
at  the  Commission's  Pubfic  Document 
Room,  the  Gelman  Building,  2120  L 
Street  NW..  Washington.  DC.  and  at  the 
local  pubhc  document  room,  located  at 
the  Maud  Preston  Palenske  Memorial 
Library.  500  Market  Street,  St.  Joseph, 
Michigan  49085. 

Dated  at  Rockville.  Maryland,  this  9th  day 
of  August  1995. 

For  The  Nuclear  Regulatory  Commission. 
Tae  Kim, 

Project  Manager.  Project  Directorate  Ilt-l, 
Division  of  Reactor  Projects— III/IV.  Office  of 
Nuclear  Reactor  Regulation . 
[FR  Doc.  95-20112  Filed  8-11-95;  8:45  ami 
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Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  Review 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  the  Office  of 

Management  and  Budget  review  of 

information  collection. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

1.  Type  of  submission,  new,  revised, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  Parts  60.  72,  73,  and 
75 — Safeguards  for  Spent  Nuclear  Fuel 
of  High-Level  Radioactive  Waste, 
Proposed  Rule. 

3.  The  form  number  if  applicable:  Not 
applicable. 


4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  As  safeguards  events  occur: 
Independent  spent  fuel  storage 
installations,  power  reactors  that  have 
permanently  ceased  operations,  DOE's 
monitored  retrievable  storage 
installations,  and  DOE's  geologic 
repository  operations  area. 

6.  An  estimate  of  the  total  number  of 
respondents:  none  required. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  reporting — 
none;  recordkeeping — none;  total- 
none. 

8.  An  indication  whether  Section 
3504(h),  Pub.  L.  95-511  applies: 
Applicable. 

9.  Abstract:  The  Nuclear  Regulatory 
Commission  is  proposing  to  amend  its 
regulations  for  the  safeguards  of  spent 
nuclear  fuel  or  high-level  radioactive 
waste.  This  action  is  necessary  to  clarify 
the  safeguards  requirements  for  spent 
nuclear  fuel  or  high-level  radioactive 
waste  stored  at  independent  spent  fuel 
storage  installations,  power  reactors  that 
have  permanently  ceased  operations, 
monitored  retrievable  storage 
installations,  and  a  geological  repository 
operations  area. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 
Street  NW  (Lower  Level),  Washington, 
DC. 

Comments  and  questions  can  be 
directed  by  mail  to  the  OMB  reviewer: 
Troy  Hillier,  Office  of  Information  and 
Regulatory  Affairs.  (3150-0002,-0127,- 
0132),  NEOB-10202.  Office  of 
Management  and  Budget.  Washington, 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084.  The  NRC 
Clearance  Officer  is  Brenda  J.  Shelton, 
(301) 415-7233. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  August  1995. 

For  the  Nuclear  Regulatory  Commission. 

Gerald  F.  Cranford, 

Designated  Senior  Official  for  Information 

Resources  Management. 

[FR  Doc.  95-20028  Filed  8-11-95;  8:45  am) 

BILUNG  COOE  7S90-01-M 


[Docket  No.  50-298] 

Nebraska  Public  Power  District; 
Cooper  Nuclear  Station;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.  S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  revocation  of  an 
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exemption  fit>m  the  requirements  of 
Appendixll  to  10  CFR  Part  50 
previously  issued  to  the  Nebraska 
Public  Power  District  (NPPD  or  the 
licensee)  for  the  Cooper  Nuclear  Station 
(CNS),  located  in  Nemaha  County, 
Nebraska. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  revoke  an 
exemption  from  the  requirements  of 
Section  m.G  of  Appendix  R  to  10  CFR 
Part  50.  previously  issued  to  the 
licensee  on  September  21, 1983. 

The  proposed  action  is  in  accordance 
with  the  licensee's  request  for 
withdrawal  of  the  exemption  dated 
December  16, 1994. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
eliminate  unnecessary  commitment  by 
the  licensee  to  upgrade  certain  fire 
barriers,  which  was  made  in  connection 
with  the  exemption  in  question 
regarding  the  Critical  Switchgear  Rooms 
IF  and  IG  on  the  932  foot  elevation  of 
the  reactor  building. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed  revocation 
of  exemption  is  appropriate.  The 
revocation  of  the  exemption  would 
allow  the  licensee  to  change  a  previous 
commitment  to  upgrade  the  fire  barriers 
for  the  electrical  bus  duct" penetrations 
in  Critical  Switchgear  Rooms  IF  and  IG. 
This  commitment  formed  part  of  the 
basis  upon  which  the  staff  granted  the 
previous  exemption. 

The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  be'ing  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 


Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  is  no  measurable 
environmental  impact  associated  with 
the  proposed  action,  any  alternatives 
with  equal  or  greater  environmental 
impact  need  not  be  evaluated.  As  an 
alternative  to  the  proposed  action,  the 
staff  considered  denial  of  the  requested 
withdrawal  of  the  exemption.  Denial  of 
the  requested  action  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources  . 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Cooper  Nuclear 
Station,  dated  February  1973. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  July  21, 1995,  the  staff  consulted 
with  the  Nebraska  State  official,  Ms. 
Julia  Schmidt,  Division  of  Radiological 
Health,  Nebraska  Department  of  Health, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  request  for 
withdrawal  of  exemption  dated 
December  16, 1994,  and  the  exemption 
dated  September  21, 1983,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Dociunent  Room, 
The  Gehnan  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the 
Commission's  Local  Public  Docimient 
Room  at  the  Auburn  Public  Library,  118 
15th  Street,  Auburn.  Nebraska  68305. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  August  1995. 

For  the  Nuclear  Regulatory  Commission. 
James  R.  Hall, 

Senior  Project  Manager.  Project  Directcfrate 
rv-l ,  Division  of  Reactor  Projects  IWN.  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  95-20026  Filed  8-11-95;  8:45  ami 
BILUNQ  COOE  7StO-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice 

Pursuant  to  49  U.S.C.  44907  D(l),  on 
May  4. 1995. 1  notified  the  goverrunent 
of  the  Philippines  that  I  had  determined 
the  Ninoy  Aquino  International  Airport, 
Manila,  Philippines,  did  not  administer 
and  maintain  effective  security 
measures.  On  August  2. 1995.  90  days 
elapsed  since  my  determination,  and  I 
have  found  that  Ninoy  Aquino 
International  Airport  still  does  not 
administer  and  maintain  effective 
security  measures.  My  determination  is 
based  on  Federal  Aviation 
Administration  assessments  which 
reveal  that  security  measures  used  at  the 
airport  do  not  meet  the  standards 
established  by  the  International  Civil 
Aviation  Organization. 

Pursuant  to  49  U.S.C.  44907  D(l).  I 
have  directed  that  a  copy  of  this  notice 
be  published  in  the  Federal  Register, 
that  my  determination  be  displayed 
prominently  in  all  U.S.  airports 
regularly  being  served  by  scheduled  air 
carrier  operations,  and  that  the  news 
media  be  notified  of  my  determination. 
In  addition,  as  a  resuh  of  this 
determination,  all  U.S.  air  carriers  and 
foreign  air  carriers  (and  their  agents] 
providing  service  between  the  United 
States  and  Ninoy  Aquino  International 
Airport  must  provide  notice  of  my 
determination  to  any  passenger 
purchasing  a  ticket  for  transportation 
between  the  United  States  and  Ninoy 
Aquino  International  Airport,  with  such 
notice  to  be  made  by  written  material 
included  on  or  with  such  ticket. 

Dated:  Augusts,  1995. 
Federico  Peiia, 

Secretary  of  Transportation. 

[FR  Doc.  95-20016  Filed  8-11-95;  8:45  am) 
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National  Highway  Traffic  Safety 
Administration 

[Docket  No.  95-70;  Notice  1] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1992, 
1993,  and  1994  General  Motors 
Suburt}an  Multi-Purpose  Passenger 
Vehicles  Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 

ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1992, 
1993,  and  1994  General  Motors 
Suburban  multi-purpose  passenger 
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vehicles  (MPVs)  manufactured  in 
Mexico  are  eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTS)  of  a  petition  for 
a  decision  that  1992, 1993,  and  1994 
General  Motors  Suburban  MPVs 
manufactured  in  Mexico  that  were  not 
originally  manufactived  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  sale  in  the  United 
States  and  that  were  certified  by  their 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  September  13, 1995. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW,  Washington,  DC  20590.  (Docket 
hours  are  from  9:30  am  to  4  pm] 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistie,  Office  of  Vehicle 
Safety  Compliance.  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  MFORMATION: 
Background 

Under  40  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
^aiisty  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  imless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safaty 
standards.     . 

Petitions  for  eligibility  dedsicms  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Feideral  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 


petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Wallace  Environmental  Testing 
Laboratories,  Inc.  of  Houston,  Texas 
("Wallace")  (Registered  Importer  90- 
005)  has  petitioned  NHTSA  to  decide 
whether  1992, 1993,  and  1994  General 
Motors  Suburban  MPVs  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  that  Wallace  beUeves  are 
substantially  similar  are  the  1992, 1993, 
and  1994  General  Motors  Suburban 
MPVs  that  were  manufactured  for  sale 
in  the  United  States  and  certified  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1992, 1993, 
and  1994  General  Motors  Suburb^ 
MPVs  to  their  U.S.  certified 
counterparts,  and  found  the  vehicles  to 
be  substantially  similar  with  respect  to 
compUance  with  most  Federal  motor 
vehicle  safety  standards. 

Wallace  submitted  information  with 
its  petition  intended  to  demonstrate  that 
non-U.S.  certified  1992, 1993,  and  1994 
General  Motors  Suburban  MPVs,  as 
originally  manufactiued,  conform  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  their 
U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1992, 1993,  and  1994 
General  Motors  Suburban  MPVs  are 
identical  to  their  U.S.  certified 
counterparts  with  respect  to  compliance 
with  Standard  Nos.  101  Controls  and 
Displays,  102  Transmission  Shift  Lever 
Sequence  *  *  *.,  103  Defrosting  and 
Defogging  Systems.  104  Windshiled 
Wiping  and  Washing  Systems.  105 
Hydraulic  Brake  Systems,  106  Brake 
Hoses,  107  Reflecting  Surfaces.  108 
Lamps,  Reflective  Devices  and 
Associated  Equipment.  109  New 
Pneumatic  Tires,  111  Rearview Mirror. 
113  Hood  Latch  Systems,  114  Theft 
Protection,  115  Vehicle  Identification 
Number,  116  Brake  Fluid.  118  Power 
Window  Systems,  124  Accelerator 
Control  Systems,  201  Occupant 
Protection  in  Interior  Impact,  202  Head 
Restraints,  203  Impact  Protection  for  the 
Driver  From  the  Steering  Control 
System,  204  Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  209 
Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages,  211  Wheel  Nuts, 
Wheel  Discs  and  Hubcaps,  212 
Windshield  Retention,  214  Side  Impact 
Protection,  216  Roof  Crush  Resistance, 


219  Windshield  Zone  Intrusion,  301  - 
Fuel  System  Integrity,  and  302 
Flaxnmability  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
non-U.S.  certified  1992, 1993,  and  1994 
General  Motors  Suburban  MPVs  comply 
with  the  Biunp«r  Standard  found  in  49 
CFR  Part  581. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  120  Tire  Selection  and 
Rims  for  Motor  Vehicles  other  than 
Passenger  Cars:  installation  of  a  tire 
information  placard. 

Standards  No.  208  Occupant  Crash 
Protection:  installation  of  Type  2  lap 
and  shoulder  belts  at  each  outboard 
seating  position  and  a  Type  1  lap  belt 
at  the  center  seating  position  on  the  rear 
passenger  seat.  The  petitioner  stated 
that  the  vehicles  are  equipped  with 
Type  2  lap  and  shoulder  belts  at  each 
outboard  seating  position  on  the  iront   * 
and  middle  passenger  seats,  and  with  a 
Type  1  lap  belt  in  the  center  seating 
position  on  the  middle  passenger  seat. 

Interested  persons  are  invited  to 
submit  conunents  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street,  S.W., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that'  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8:  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  August  9, 1995. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  95-20022  Filed  8-11-95;  8:45  am] 
BaUNQ  CODE  4t10-««-P 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Foreign  Assets  Control 

Electronically-Available  Information 
Sources  on  Economic  Sanctions 
Programs 

AGENCY:  Office  of  Foreign  Assets 
Control,  Treasury. 

ACTION:  Notice. 

SUMMARY:  The  Treasury  Department  is 
issuing  a  list  of  sources  of  computer- 
accessible  information  for  the  public's 
use  in  keeping  informed  of  and 
complying  with  the  economic  sanctions 
programs  administered  by  the  Office  of 
Foreign  Assets  Control. 

EFFECTIVE  DATE:  August  8, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  P.  Wood,  Chief,  Compliance 
Programs  Division  (tel.:  202/622-2490), 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury,  Annex, 
1500  Pennsylvania  Ave.,  NW, 
Washington,  DC  20220. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Availability 

This  document  is  itself  available  as  ah 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register  for  downloading  in 
WordPerfect  5.1,  ASCII,  and  Postscript 
formats.  The  document  is  also 
accessible  for  downloading  in  ASCII 
format  without  charge  from  Treasury's 
Electronic  Library  ("TEL")  in  the 
"Business,  Trade  and  Labor  Mall"  of  the 
FedWorld  bulletin  board.  Select  self- 
extracting  file  "T11FR00.EXE"  in  TEL. 
The  means  of  access  to  these 
information  services  are  described  in 
this  notice. 

Background 

This  notice  describes  various  public 
and  private  information  sources 
accessible  by  computer  that  provide 
information  concerning  the  economic 
sanctions  programs  administered  by  the 
Office  of  Foreign  Assets  Control 
("OFAC").  Information  available  for 
reading  or  downloading  includes 
notices  of  blockings,  statutory  and 
Executive  order  authorities,  regulations, 
regulatory  amendments,  and  lists  of 
blocked  entities,  specially  designated 
nationals,  and  specially  designated 
terrorists.  OFAC  encourages  the  public 
to  utihze  these  sources  to  remain 
current  with  developments  in  economic 
sanctions  programs  for  informational 
and  compliance  purposes. 


OFAC  PUBLIC  INFORMATION 
ACCESSIBLE  BY  COMPUTER 

Source^^  Available  to  the  General  Public: 
U.S.  Treasury  Department's  Electronic 
Library  ("TEL"): 

The  Treasury  Department  maintains  a 
free  electronic  library  called  "TEL"  on 
the  FedWorld  bulletin  board,  a  service 
of  the  National  Technical  Information 
Service.  TEL  can  be  reached  24  hours  a 
day,  7  days  a  week,  using  standard 
communications  software  and  a  modem, 
either  directly,  by  dialing  703/321- 
3339,  or  over  the  Internet  using  one  of 
the  following  protocols:  Telnet  = 
fedworid.gov  (192.239.93.3);  FTP  Site  = 
ftp.fedworld.gov  (192.239.92.205); 
World  Wide  Web  (Home  Page)  =  http:/ 
/www.fedworld.gov.  Once  access  to 
FedWorld  has  been  gained,  select  option 
"[C],"  the  "Business,  Trade,  and  Labor 
Mall;"  then  "(E),"  "Treasury's 
Electronic  Library."  OFAC  files  are 
available  for  downloading  in  camera- 
ready  "*.PDF"  format  as  well  as  in  a 
self-extracting  ASCII  "*.EXE"  format. 
Each  bears  the  prefix  "Til."  OF  AG's 
camera-ready  brochure  on  Cuba,  for 
example,  is  called  "TllCUBA.PDF." 
OFAC's  self-extracting  ASCII  file 
containing  all  of  OFAC's  broch^es  as 
well  as  the  latest  listing  of  Specioily 
Designated  Nationals  and  Blocked 
Persons  (the  "SDN  list")  in  DOS-format 
is  called  "TllFACOO.EXE."  A  major 
advantage  of  TEL,  besides  Internet 
access,  is  that  there  is  no  charge  to  any 
user  to  download  files.  Adobe  Acrobat 
Readers'"^  are  available  free  to  view  and 
print  the  "*.PDF"  files.  Those  needing 
a  free  Acrobat  Reader""^  may  download 
the  file  from  the  Internal  Revenue 
Service  "utilities"  Ubrary  by  typing  the 
command  "/go  IRISGR"  at  FedWorid's 
main  prompt.  FedWorid's  help  desk 
number  is  703/487-4608;  the  business 
office  number  is  703/487-4648. 
U.S.  Commerce  Department's  Economic 
Bulletin  Board  ("EBB") 

The  U.S.  Department  of  Commerce 
operates  an  electronic  bulletin  board 
called  the  "EBB."  The  EBB  can  be 
reached  24  hours  a  day.  7  days  a  week, 
using  standard  communications 
software  and  a  modem,  either  directly, 
by  dialing  202/482-3870  (for  2400  bps 
connections)  or  202/482-2584  or  202/ 
482-2167  (for  9600  bps  connections),  or 
over  the  Internet  using  the  Telnet 
protocol:  Telnet  =  ebb.stat-usa.gov.  A 
free,  limited-access  service  is  available 
to  those  who  are  unfamiliar  with  the 
Commerce  Board.  Otherwise,  access  is 
by  subscription  at  a  nominal  charge. 
The  EBB  is  used  extensively  by  U.S. 
exporters  seeking  information  on  trade 
leads.  All  OFAC  publications  in  ASCII 


format,  including  the  very  latest  version 
of  the  alphabetized  SDN  listings,  are 
available  for  downloading  from  "File 
Area  #17"  on  the  Board.  Commerce 
Department  Export  Denial  Order 
information  is  also  available  in  the  same 
general  file  area.  OFAC  sheets  can  be 
individually  downloaded  by  the  public 
or  all  OFAC  informational  material  can 
be  transferred  as  a  compressed  self- 
extracting  DOS  archive  file  called 
"FACDATA.EXE."  Once  an  individual 
accesses  the  Board,  all  that  needs  to  be 
done  to  locate  OFAC  material  is  to 
choose  "F"  from  the  main  menu  to 
access  a  FILES  subsystem,  then  choose 
"L"  for  LIST,  and  type  "17"  for  OFAC. 
The  EBB'S  Help  Line  is  202/482-1986 
(Monday  to  Friday,  8:30  a.m.  through 
4:30  p.m.  Eastern  Time). 
U.S.  Commerce's  National  Trade  Data 
Bank  ( "NTDB") 

The  U.S.  Department  of  Commerce 
operates  a  CD-Rom  service  providing  a 
massive  amount  of  international  trade 
information  on  a  monthly  basis  to  small 
and  medium  sized  companies.  There  is 
a  nominal  charge  for  a  subscription.  The 
CD-Rom  service  is  also  available  free  of 
charge  at  Commerce  offices  nationwide 
as  well  as  nearly  1,000  Federal 
depository  libraries.  OFAC  data  is  in 
ASCII  format  and  fully  searchable.  For 
information,  call  202/482-1986. 
U.S.  Commerce's  STAT-USA/FAX 

The  U.S.  Department  of  Commerce 
operates  an  automated  fax-on-demand 
service  that  includes  OFAC  data.  Users 
can  call  202/482-0005  from  a  fax 
machine's  handset  24  hours  a  day.  7 
days  a  week.  For  a  nominal  subscription 
charge,  subscribers  are  entitled  to  6  files 
per  day  without  size  restrictions.  OFAC 
is  posting  in  print  ("camera  ready") 
copy  the  latest  listing  of  Specially 
Designated  Nationals  and  Blocked 
Persons,  cumulative  Changes  to  the 
Listing  of  Specially  Designated 
Nationals  and  Blocked  Persons;  and 
OFAC's  brochure  entitled  Foreign 
Assets  Control  Regulations  for  Exporters 
and  Importers. 
World  Wide  Web  ("WWW") 

All  of  OFAC's  program  brochures,  as 
well  as  SDN  list  information,  is 
available  in  downloadable  camera- 
ready  Adobe  Acrobat™  "*.PDF"  format 
to  subscribers  to  the  U.S.  Commerce 
Department's  World  Wide  Web  Server 
(STAT-USA/Internet)  with  access  at  // 
www.stat-use.gov.  For  information  call 
202/482-1986. 

OFAC  is  in  the  final  stages  of 
developing  a  new  service  to  provide 
direct  Internet  access  to  OFAC's 
information  over  a  Treasury  World 
Wide  Web  Server  and  plans  to 
coordinate  update  notices  with  a 
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Federal  Web  Locator.  Details  will  be 
published  as  soon  as  available. 

U.S.  Garenunrat  Printing  Office's  The 

Federal  Bulletin  Board 

The  U.S.  Government  Printing  Office 
("GPO")  operates  The  Federal  Bulletin 
Board,  which  can  be  accessed  24  hours 
a  day,  7  days  a  week,  by  direct  diaUng 
202/512-1387  from  a  modem  using  any 
communications  software.  Type  "/GO 
FAG."  The  system  detects  modem 
speed.  Access  over  the  Internet  is 
available  using  the  Telnet  protocol: 
Telnet  =  federal.bbs.gpo.gov  3001.  (The 
"[space]  3001"  is  important  as  it 
specifies  the  proper  "entry"  port  for 
Telnet.)  User  assistance  is  available 
from  7:00  a.m.  to  5:00  p.m.  Eastern 
Time,  Monday  through  Friday  by  calling 
202/512-1530.  OFAC's  information  is 
located  in  a  series  of  Hie  libraries  for 
downloading  in  ASQI,  WordPerfect, 
and  "*.PDF"  or  "Postscript"  formats, 
and  includes,  in  addition  to  OF  AC 
brochures  and  SDN  lists,  the  full  text  of 
OFAC  sanctions  regulations  as 
published  in  chapter  V  of  Title  31,  Code 
of  Federal  Regulations,  statutory  and 
Executive  order  authority  for  OFAC 
sanctions,  and  every  Federal  Register 
notice,  rule,  or  policy  statement  OFAC 
publishes.  Federal  Register  notices  are 
posted  electronically  to  the  Board  at  the 
same  time  they  are  printed  in  the 
Federal  Register.  The  file  libraries  from 
which  users  may  download  information 
are:  "FAC31CFR"  (containing  the  most 
recent  annual  text  of  chapter  V,  Title  31, 
CFR),  "FAG— 31FR"  (containing 
OFAC's  Federal  Register  documents), 
"FAG— BRO"  (containing  all  of  OFAC's 
brochures  as  well  as  a  comprehensive 
self-extracting  "".EXE"  file  of  brochures 
and  SDN  lists  in  DOS  format),  "FAG— 
MISG"  (containing  press  releases  and 
special  items,  such  as  the  Libyan  bank 
chart),  and  "FAG— SDN"  (contpining 
the  very  latest  releases  of  the  master 
SDN  lists  as  well  as  a  comprehensive 
self-extracting  "*.EXE"  file  of  all 
brochures  and  SDN  lists  in  DOS  format). 
User  pricing  for  The  Federal  Bulletin 
Board  is  based  on  the  size  of  files 
downloaded.  Contact  the  GPO  for 
information:  202/512-1530. 

U.S.  Maritime  Administration's 
Marlinespike  Bulletin  Board  System 

The  U.S.  Maritime  Administration 
operates  a  free  electronic  bulletin  board 
called  "Marlinespike"  which  can  be 
accessed  via  modem  at  202/366-8505, 
with  voice  help  at  202/366-9991. 
OFAC's  brochures  and  SDN  information 
can  be  scanned  on-line  or  downloaded 
for  further  use. 

U.S.  Customs  Service's  Customs 
Electronic  Bulletin  Board 


The  U.S.  Customs  Service  maintains  a 
free  Customs  Electronic  Bulletin  Board 
geared  especially  toward  customs  house 
brokers.  OFAC's  information  is  available 
as  a  date-specific  self-extracting  DOS 
file  ("OFACVEXE"  in  File  Area  #15, 
"Customs  Extra!").  Modem  access  is  at 
703/440-6155,  with  voice  system 
support  at  703/440-6236. 
Sources  Available  to  Banks: 
U.S.  Council  on  International  Banking 
("USCIB"— headquartered  in  New 
York) 

The  U.S.  Coimcil  on  International 
Banking  is  a  nationwide  banking 
industry  interest  group  concentrating  on 
the  international  banking  operations 
area.  Member  banks  have  free  access  to 
the  USQB's  electronic  bulletin  board, 
INTERCOM.  All  OFAC  publications, 
including  the  latest  alphabetized  SDN 
listings,  are  available  to  be  downloaded 
fit)ra  the  "MAIN  Conference"  on 
INTERCOM.  OFAC  files  can  be 
individually  downloaded  by  banks  in 
camera-ready  "*.PDF"  format,  or  all  of 
them  can  be  transferred  as  a  compressed 
self-extracting  ASCII  archive  file  called 
"OFAC'.EXE."  In  addition.  OFAC 
announces  via  system  bulletins  all 
major  sanctions  actions  as  they  occur. 
International  Banking  Operations 
Association  ("IBOA" — headquartered 
in  Miami) 

The  International  Banking  Operations 
Association  is  a  membership 
organization  of  banks  in  the  southern 
United  States.  IBOA  has  a  "Wildcat" 
bulletin  board  which  includes,  in  its 
Regulatory  Conference,  a  compressed 
self-extracting  ASCII  archive  file  called 
"OFAC*  .EXE"  containing  all  OFAC 
publications,  as  well  as  the  latest  SDN 
listings.  Individual  brochures  may  also 
be  downloaded  by  users  as  camera- 
ready  copy  in  "*.PDF"  format.  System 
bulletins  are  posted  on  IBOA's  board 
covering  major  sanctions  actions  as  they 
occur. 

Clearing  House  Interbank  Payments 
System  (New  York  Clearing  House 
Association) 

The  Clearing  House  Interbank 
Payments  System  "CHIPS"  maintains  a 
special  bulletin  board  specifically  to 
receive  and  sort  OFAC  SDN 
information.  Bankers  should  contact  the 
The  New  York  Clearing  House 
Association  for  information.  In  addition, 
system  bulletins  are  electronically 
transmitted  to  CHIPS  regarding  all  major 
sanctions  actions  for  immediate 
broadcast  to  members. 
Office  of  the  Comptroller  of  the 
Currency's  OCC  Information  Line 

The  Office  of  the  Comptroller  of  the 
Currency  operates  a  special  24-hour-a- 
day  fax-on-demand  service  for  National 


banks  and  examiners.  The  computer- 
based  system  provides  copies  of 
documents  from  any  touchtone  phone 
by  calling  202/479-0141  and  following 
voice  prompts.  OCC's  Communications 
Division  may  be  reached  at  202/874- 
4960.  Documents  regularly  updated  on 
the  system  include  OFAC's  listing  of 
Specially  Designated  Nationals  and 
Blocked  Persons  split  alphabetically  - 
into  two  files,  A-K  and  L-Z;  cumulative 
Changes  to  the  Listing  of  Specially 
Designated  Nationals  and  Blocked 
Persons,  and  OFAC's  Foreign  Assets 
Control  Regulations  for  the  Financial 
Community. 
Bank  Regulatory  Agencies 

OFAC  provides  official  electronic 
notice  regarding  major  sanctions  actions 
to  some  5000  on-line  Fedwire 
depository  institutions  through  the 
Federal  Reserve  Bank  of  New  York.  The 
message  from  the  New  York  Fed  is 
retransmitted  through  each  Federal 
Reserve  District.  Such  messages  are 
limited  to  14  lines  of  80  characters. 
(OFAC  also  distributes  from  time  to 
time  printed  copies  of  important 
sanctions  information  to  depository 
institutions  throughout  the  United 
States  through  each  of  the  Federal  bank 
regulatory  agencies.) 

Dated:  July  27. 1995. 
R.  Richard  Newcomb, 
Director,  Office  of  Foreign  Assets  Control. 

Approved:  August  2, 1995. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory,  Tariff 
and  Trade  Enforcement}. 

[PR  Doc.  95-19949  Filed  8-8-95;  3:19  pm] 

BILUNG  CODE  4810-2S-F 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Special  Medical  Advisory  Group; 
Notice  of  meeting 

The  Department  of  Veterans  Affairs 
gives  notice  that  a  meeting  of  the 
Special  Medical  Advisory  Group, 
authorized  by  Title  38,  U.S.C,  Section 
7312,  will  be  held  at  the  Department  of 
Veterans  Affairs,  Room  230,  810 
Vermont  Avenue.  N.W.,  Washington, 
D.C.,  on  August  31, 1995. 

The  meeting  will  convene  at  8:30  a.m. 
(EST)  and  adjourn  at  approximately  4:00 
p.m.  (EST).  The  meeting  will  be  open  to 
the  public  up  to  the  seating  capacity  of 
the  room.  Those  wishing  to  attend 
should  contact  Susan  Hall,  Office  of  the 
Deputy  Under  Secretary  for  health,  at 
202-273-5813,  no  later  than  August  25. 

The  committee  objective  is  to  advise 
the  Secretary  of  Veterans  Affairs, 
through  the  Under  Secretary  for  Health, 


relative  to  the  care  and  treatment  of 
disabled  veterans  and  other  matters 
pertinent  to  the  Veterans  Health 
Administration. 

The  following  is  the  intended  agenda 
for  the  meeting: 

Agenda 

8:30 

Call  to  order  and  introductions 

Minutes  from  5/10/95  meeting  Status 
of  recommendations 
8:45-9:10 

Update-Vision  for  Change 
9:10-12:00 

Discussion: 

Restructiuing  of  VHA/Academic 
Affiliations 
12:00-1:15 

Lunch 
1:15-3:45 

Discussion: 

Research  Options  for  Restructiuing 
3:45-4:00 

Closing  stunmary  and  remarks 
4:00 

Adjourn 

Dated:  August  1, 1995. 

By  Direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
[PR  Doc.  95-19943  Filed  8-11-95;  8:45  am] 
BILUNQ  CODE  8320-01-M 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  60,  No.  156 

Monday,  August  14,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b<e)(3). 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  that 
the  September  14, 1995  regular  meeting 
of  the  Fann  Credit  Administration 
Board  (Board)  will  not  be  held  and  that 
a  special  meeting  of  the  Board  is 
scheduled  for  Tuesday,  September  12, 
1995  at  2:15  p.m.  An  agenda  for  this 
meeting  will  be  published  at  a  later 
date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Fithian,  Secretary  to  the  Farm 
Credit  Administration  Board,  (703)  883- 
4025,  TDD  (703)  883-4444. 
ADDRESS:  Farm  Credit  Administration, 
1501  Farm. Credit  Drive.  McLean, 
Virginia  22102-5090. 

Dated:  August  9. 1995. 
Floyd  Fithian, 

'  Secretary,  Farm  Credit  Administration  Board. 
[PR  Doc  95-20162  Filed  8-10-95;  3:04  pm] 
BWJNQ  COOK  (TUS-OI-P-M 
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Part  II 


Department  of 
Health  and  Human 
Services _^ 

Health  Care  Financing  Administration 

42  CFR  Part  411 

Medicare  Program;  Physician  Financial 
Relationships  With,  and  Referrals  to. 
Health  Care  Entities  That  Furnish  Clinical 
Laboratory  Services;  Financial 
Relationship  Reporting  Requirements: 
Final  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HeeNh  Cera  nnencing  Administration 

42  CFR  Pert  411 
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)  Program;  Phyaicien  Finencial 
neiedonihipe  With,  end  Referrals  to, 
HeeHh  Cera  Entities  Thet  Furnish 
CNnicel  Laboretory  Services  and 
nnendai  Reletipnship  Reporting 
Rec|uirements 

AGBICY:  Health  Care  Financing 

Administration  (HCFA).  HHS. 

ACTION:  Final  rule  with  comment  period. 

SUMMARY;  This  final  rule  with  comment 
period  provides  that,  if  a  physician  or  a 
member  of  a  physician's  immediate 
Eunily  has  a  financial  relationship  with 
an  entity,  the  physician  may  not  make 
referrals  to  the  entity  for  the  furnishing 
of  clinical  laboratory  services  under  the 
Medicare  program,  except  under 
specified  circumstances.  It  contains 
revisions  to  our  proposal  of  March  11, 
1992,  based  on  comments  submitted  by 
the  public.  Further,  it  incorporates  the 
new  expansions  and  exceptions  created 
by  the  Omnibus  Budget  Reconciliation 
Act  of  1993  and  the  amendments  in  the 
Social  Security  Act  Amendments  of 
1994  (SSA  '94),  that  are  related  to 
referrals  for  clinical  laboratory  services 
and  have  a  retroactive  effective  date  of 
January  1, 1992. 

In  addition,  we  are  responding  to 
comments  received  on  the  interim  final 
rule  with  comment  period  (published 
on  December  3, 1991)  that  set  forth 
Medicare  reporting  requirements  for  the 
submission  by  certain  health  care 
entities  of  information  about  their 
relationships  with  physicians.  That 
document  implemented  the  reporting 
requirements  of  section  1877(f)  of  the 
Social  Security  Act.  This  rule  revises 
those  requirements  to  incorporate  the 
amendments  to  section  1877(f)  made  by 
SSA  '94,  to  apply  to  any  further 
reporting  we  may  require. 

EFFECTIVE  DATES:  The  regulations  are 
effective  September  13, 1995. 

Comment  Date:  Comments  on  the  new 
provisions  added  by  the  Omnibus 
Budget  Reconciliation  Act  of  1993  and 
any  changes  in  section  1877  that 
resulted  from  the  Social  Security  Act 
Amendments  of  1994  will  be  considered 
if  we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  pjn.  on  October  13, 1995. 
AOORESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 


address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  BPD- 
674-FC,  P.O.  Box  26688,  Baltimore,  MD 
21207. 

If  you  prefer,  you  may  deliver  yoxu 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses:  Room  309-G,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington.  DC  20201,  or 
Room  C-5-09-26.  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

Because  of  staffing  and  resource 
hmitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-674— FC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW.,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 

For  comments  that  relate  to 
information  collection  requirements, 
mail  a  copy  of  the  comments  to:  Allison 
Herrdn  Eydt,  HCFA  Desk  Officer.  Office 
of  Information  and  Regulatory  Affairs, 
Room  3001,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to  the  Government  Printing 
Office.  ATTN:  New  Orders,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent.of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  your  Visa  or 
Master  Card  number  and  expiration  date 
to  (202)  512-2250.  The  cost  fqx  each 
copy  is  $8.00.  As  an  alternative,  you 
may  view  and  photocopy  the  Federal 
Register  document  at  most  libraries 
designated  as  U.S.  Government 
Depository  Libraries  and  at  many  other 
public  and  academic  librariw 
throughout  the  country  that  receive  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Burrier.  (410)  786-0191. 
SUPPLEMENTARY  INFORMATION:  To  assist 
readers  in  referencing  sections 
contained  in  this  final  rule,  we  are 
providing  the  following  table  of 
contents: 

Table  of  Contents 

I.  Legislation  and  Regulations — 
Chronological  Background 
A.  OBRA  '89 


B.  OBRA  '90 

C  Federal  Register  Documents 

D.  OBRA  '93  and  SSA  '94 

1.  General  Prohibition 

2.  Definition  of  Referral 

3.  Definitions  of  Compensation 
Arrangement  and  Remuneration 

4.  Financial  Relationships 

5.  General  Exceptions  to  the  Prohibition  on 
Physician  Referrals 

6.  Exceptions  Applicable  Only  to  Financial 
Relationships  Consisting  of  Ownership 
or  Investment  Interests 

7.  Exceptions  Applicable  Only  to  Financial 
Relationships  Consisting  of  Certain 
Compensation  Arrangements 

8.  Sections  1877(f)  and  1877(g) 

9.  Other  Deflnitions 

II.  Published  Federal  Register  Documents 

A.  Provisions  of  the  Proposed  Rule — 
Physician  Ownership  of,  and  Referrals 
to,  Health  Care  Entities  that  Furnish 
Clinical  Laboratory  Services 

1.  Scope 

2.  Definitions' 

3.  General  Prohibition  on  Referrals 

4.  Exceptions  that  Apply  to  Specific  • 
Services 

5.  Exceptions  for  Certain  Ownership  or 
Investment  Interests 

6.  Exceptions  Related  to  Compensation 
Arrangements 

B.  Provisions  of  the  Interim  Final  Rule 
with  Comment  Period — Reporting 
Requirements  for  Financial 
Relationships  between  Physicians  and 
Health  Care  Entities  that  Furnish 
Selected  Items  and  Services 

III.  Principles  for  Developing  this  Final  Rule 

with  Comment  Period 

IV.  Analysis  of  and  Responses  to  Public 

Comments  on  the  Proposed  Rule — 
Physician  Ownership  of,  and  Referrals 
to.  Health  Care  Entities  that  Furnish 
Clinical  Laboratory  Services 

A.  General 

1.  Purpose  of  Final  Rule 

2.  Delay  of  Effective  Date 

3.  Delay  of  Enforcement  Provisions 

4.  Good  Faith  Standard 

5.  Physician  Ownership  of  Health  Care 
Facilities 

6.  Process  for  Amending  Regulations 

7.  Evolution  of  Group  Practices 

8.  Use  of  Diagnosis  Code  for  Laboratory 
Billing 

9.  Referrals  That  Are  Not  Abusive 

10.  Contractor  Implementation 

B.  Scope  of  Regulations 

C.  Definitions 

1.  Clinical  Laboratory  Services 

2.  Compensation  Arrangement 

3.  Entity 

4.  Fair  Marlcet  Value 

5.  Financial  Relationship 

6.  Group  Practice 

7.  Inunediate  Family 

8.  Practice 

9.  Referral 

10.  Referring  Physician 

11.  Remuneration 

D.  Prohibition  On  Certain  Referrals  by 
Physicians  and  Limitations  On  Billing 

1.  Medicare  Only 

2.  Related  Parties 

3.  Identical  Ownership 
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If 


4.  Technical  Change 

5.  Refunds 

E.  General  Exceptions  to  Referral 
Prohibitions  Related  to  Ownership  and 
Compensation 

1.  Physicians'  Services 

2.  In-office  Ancillary  Services 

3.  Prepaid  Health  Plan  Enrollees 

F.  Exceptions  to  Referral  Prohibitions 
Related  to  Owmership  or  Investment 
Interest 

1.  Publicly-traded  Securities 

2.  Rural  Laboratories 

3.  Hospitals  Outside  of  Puerto  Rico 

G.  Exceptions  to  Referral  Prohibitions 
Related  to  Compensation  Arrangements 

1.  Rental  of  OfRce  Space 

2.  Isolated  Transactions 

3.  Service  Arrangements  With  Nonhospital 
Entities 

H.  Additional  Exceptions 

1.  Comments  relating  to  an  Exception  for 
Shared  Laboratories 

2.  Specialized  Services  Laboratory 

3.  Laboratories  Shared  with  Hospitals 

4.  Rental  of  Laboratory  Equipment 

5.  Group  Practice  Affiliated  Property 
Companies 

6.  Faculty  Practice  Plan  Exception 

7.  Special  Exception  for  Group  Practices 

8.  Ambulatory  Surgical  Center  Exception 

9.  Home  Care  and  Hospice  Exception 

10.  Parent-subsidiary  Relationships 
1.  Rural  Laboratory  Compensation 

Arrangements 

12.  Case-by-case  Exemptions 

13.  Physician  Ownership  of  Public 
Companies 

14.  Compensation  Exception 

V.  Analysis  of  and  Resf>onses  to  Public 
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I.  Legislation  and  Regulations — 
Chronological  Background 

In  section  6204  of  the  Omnibus 
Budget  Reconciliation  Act  of  1989 
(OBRA  '89)  (Public  Law  101-239, 
enacted  on  December  19. 1989),  the 
Congress  added  a  provision  to  the  Social 
Security  Act  (the  Act)  that  governs 
whether  physicians  who  have  financial 
relationships  (or  who  have  immediate 
family  members  with  financial 
relationships)  with  a  health  care  entity 
can  refer  Medicare  patients  to  that  entity 
for  clinical  laboratory  services.  This 
provision  was  amended  by  section 
4207(e)  of  the  Omnibus  Budget 


Reconciliation  Act  of  1990  (OBRA  '90) 
(Public  Law  101-508.  enacted  on 
November  5, 1990);  section  13562  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (OBRA  93)  (Public  Law  103-66. 
enacted  on  August  10. 1993);  and 
section  152  of  the  Social  Security  Act 
Amendments  of  1994  (SSA  '94)  (Public 
Law  103-432.  enacted  on  October  31, 
1994).  As  discussed  below,  we 
published  an  interim  final  rule  in  1991 
concerning  financial  relationship 
reporting  requirements,  and  we 
published  a  proposed  rule  in  1992 
concerning  physician  referrals  to 
clinical  laboratories. 

A.  OBRA  '89 

Section  6204  of  OBRA  '89  added 
section  1877.  "Limitation  on  Certain 
Physician  Referrals."  to  the  Act.  (Unless 
otherwise  indicated,  all  references 
below  to  various  sections  of  the  law  are 
references  to  the  Act.)  In  general, 
section  1877  as  added  by  OBRA  '89 
prohibits  a  physician  with  a  financial 
relationship  with  an  entity  that 
furnishes  clinical  laboratory  services  (or 
a  physician  with  an  immediate  family 
member  who  has  such  a  relationship) 
from  making  a  referral  to  that  entity  for 
clinical  laboratory  services  for  which 
Medicare  would  pay.  It  also  prohibits 
the  entity  fit>m  billing  Medicare,  an 
individual,  a  third-party  payor,  or  other 
entity  for  an  item  or  service  furnished 
as  a  result  of  a  prohibited  referral. 
Additionally,  it  requires  a  refund  of  any 
amount  collected  from  an  individual  as 
the  result  of  a  billing  for  an  item  or 
service  furnished  under  a  prohibited 
referral.  The  statute  provides  for  certain 
exceptions  to  the  prohibition. 

B.  OBRA  '90 

Section  4207(e)  of  OBRA  '90  amended 
certain  provisions  of  section  1877  to 
clarify  definitions  and  reporting 
requirements  relating  to  physician 
ownership  and  referral  and  to  provide 
an  additional  exception  to  the 
prohibition. 

C.  Federal  Register  Documents 

On  December  3. 1991,  we  published 
an  interim  final  rule  in  the  Federal 
Register,  at  56  FR  61374.  that  set  forth 
reporting  requirements  under  the 
Medicare  program  for  health  care 
entities  furnishing  clinical  laboratory 
services  (and  certain  other  services  as 
discussed  below)  to  submit  information 
about  their  relationships  with 
physicians.  On  March  11, 1992,  we 
published  a  proposed  rule  in  the 
Federal  Register,  at  57  FR  8588,  that 
proposed  regulations  concerning  the 
provisions  of  section  1877,  as  amended 
by  OBRA'  90,  concerning  physician 


referrals  to  clinical  laboratories. 
Although  we  summarize  the  provisions 
of  the  interim  final  rule  and  proposed 
rule  in  section  11  of  this  document, 
readers  may  want  to  refer  to  the  interim 
final  rule  and  proposed  rule  for 
additional  information  on  the  statutory 
provisions  as  amended  by  OBRA  '90 
and  for  the  specifics  of  our  proposals. 

D.  OBRA  '93  and  SSA  '94 

Section  13562  of  OBRA  '93  included 
extensive  revisions  to  section  1877. 
Some  of  the  revisions  simply  elaborate 
on  or  amend  existing  law,  while  others 
institute  entirely  new  provisions.  With 
regard  to  referrals  for  clinical  laboratory 
services,  some  of  the  provisions  of 
OBRA  '93  have  a  prospective  effective 
date  of  January  1, 1995,  while  others 
have  a  retrospective  effective  date  of 
January  1, 1992.  Most  dramatically, 
section  13562  extends  section  1877  to 
cover  10  additional  designated  health 
services,  beginning  with  referrals  made 
after  December  31, 1994. 

In  addition,  section  13624  added 
paragraph  (r)  to  section  1903.  This 
section  extends  certain  provisions  of 
section  1877  to  the  Medicaid  program 
effective  on  or  after  December  31, 1994. 
That  is,  this  section  prohibits  Medicaid 
payments  to  a  State  for  designated 
health  services  furnished  on  the  basis  of 
a  referral  that  would  result  in  the  denial 
of  payment  under  Medicare  if  Medicare 
provided  for  coverage  of  the  service  to 
the  same  extent  and  under  the  same 
terms  and  conditions  as  under  the  State 
plan.  This  section  also  provides  that  the 
reporting  requirements  under  1877(f) 
and  the  civil  money  penalty  provisions 
for  failure  to  report  information  under 
section  1877(g)(5)  apply  to  entities  that 
furnish  services  covered  under  the 
Medicaid  program  in  the  same  manner 
as  they  apply  to  entities  that  furnish 
Medicare  covered  services. 

SSA  '94  amended  the  reporting 
requirements  that  entities  providing 
Medicare  (and  now  Medicaid)  items  and 
services  have  to  meet  for  purposes  of  the 
referral  prohibition,  changed  some  of 
the  designated  health  services,  and 
altered  the  effective  date  provisions  in 
OBRA  '93.  The  changes  in  the  effective 
date  provisions  have  altered  the  dates 
on  which  some  of  the  provisions 
relating  to  referrals  for  clinical 
laboratory  services  go  into  effect  prior  to 
January  1, 1995.  These  changes  have 
been  reflected  in  this  final  rule. 

A  separate  notice  of  proposed 
rulemaking  will  be  published  to  address 
those  provisions  of  OBRA  "93  that  relate 
to  designated  health  services  (including 
clinical  laboratory  services)  and  that 
become  effective  January  1, 1995.  In 
other  words,  the  discussion  in  this 
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preamble  and  the  regulations 
established  as  a  result  of  the  publication 
of  this  final  rule  with  comment  period 
are  in  the  context  of  r^errals  for  clinical 
laboratory  services  and  address  only 
those  provisions  of  section  1877  that  are 
effective  as  of  January  1, 1992. 

Even  though  we  will  cover  the 
designated  health  services  under  a 
separate  proposed  rule,  this  final  rule 
with  comment  will  affect  how  we 
review  referrals  involving  any  of  the 
designated  health  services.  The  statute 
groups  clinical  laboratory  services 
together  with  all  other  designated  health 
services  beginning  on  January  1, 1995. 
Generally,  the  prohibition  in  the  statute 
-  and  the  exceptions  are  drafted  so  that 
they  apply  equally  to  situations 
involving  referrals  for  any  of  the 
designated  health  services,  including 
referrals  for  cUnical  laboratory  services. 
As  a  result,  we  believe  that  a  majority 
of  our  interpretations  in  this  final  rule 
with  comment  will  apply  to  the  other 
designated  health  services. 

Until  we  publish  a  rule  covering  the 
designated  health  services,  we  intend  to 
rely  on  our  language  and  interpretations 
in  this  final  rule  when  reviewing 
referrals  for  the  designated  healUi 
services  in  appropriate  cases.  We 
believe  appropriate  cases  are  those  in 
which  our  interpretations  of  the  statute 
clearly  apply  equally  to  referrals  for 
cUnical  laboratory  services  and  other 
designated  health  services.  For  example, 
we  have  defined  thie  term  "immediate 
family  member"  for  purposes  of  this 
final  rule  with  comment.  We  will  be 
guided  by  this  definition  when  we 
review  referrals  for  the  designated 
health  services. 

The  following  discussion  covers  the 
basic  prohibition  in  section  1877  and 
fundamental  concepts  and  definitions, 
while  it  highhghts  the  changes  to 
section  1877  made  by  OBRA  '93.  as 
amended  by  SSA  '94,  that  relate  to 
clinical  laboratory  services  and  that 
became  efiiective  on  January  1, 1992. 

1.  General  Prohibition 

The  prohibition  of  certain  referrals  is 
contained  at  section  1877(a)(1)  of  the 
Act  The  provisions  of  that  section 
remained  unchanged  by  OBRA  '93  until 
January  1, 1995.  With  certain 
exceptions,  section  1877(a)(1)(A) 
prohibits  a  physician  fit>m  making  a 
referral  to  an  entity  for  the  furnishing  of 
clinical  laboratory  services,  for  which 
Medicare  would  otherwise  pay,  if  the 
phjrsidan  (or  a  member  of  the 
physician's  immediate  family)  has  a 
financial  relationship  with  that  entity. 
("Financial  relationship."  as  described 
by  the  Act.  is  discussed  under  I.D.4, 
below.)  Further,  section  1877(a)(1)(B) 


prohibits  an  entity  fi^m  presenting  or 
causing  to  be  presented  a  Medicare 
claim  or  bill  to  any  individual,  third 
party  payor,  or  other  entity  for  clinical 
laboratory  services  furnished  under  a 
prohibited  referral. 

2.  Definition  of  Referral 

The  definition  of  "referral,"  as  it 
relates  to  clinical  laboratory  services, 
was  not  changed  by  OBRA  '93.  Section 
1877(h)(5)  specifies  that  the  following 
requests  constitute  a  referral: 

•  For  physicians'  services,  the  request 
by  a  physician  for  an  item  or  service  for 
which  payment  may  be  made  imder 
Medicare  Part  B,  including  the  request 
by  a  physician  for  a  consultation  with 
another  physician  (and  any  test  or 
pnx:edure  ordered  by,  or  to  be 
performed  by  (or  under  the  supervision 
oO  that  other  physician). 

•  For  other  items,  the  request  or 
establishment  of  a  plan  of  care  by  a 
physician  that  includes  the  furnishing 
of  clinical  laboratory  services. 

Under  section  1877(h)(5)(C),  however, 
a  referral  does  not  include  a  request  by 
a  pathologist  for  clinical  diagnostic 
laboratory  tests  and  pathological 
examination  services  if  the  services  are 
furnished  by  (or  under  the  supervision 
of)  the  pathologist  as  a  result  of  a 
consultation  requested  by  another 
physician. 

3.  Definitions  of  Compensation 
Arrangement  and  Remuneration 

The  predecessor  provision  of  section 
1877(h)(1)  (that  is,  secUon  1877(h)(1)  as 
it  read  before  the  enactment  of  OBRA 
'93)  defines  a  "compensation 
arrangement"  as  any  arrangement 
.involving  any  remuneration  between  a 
physician  (or  an  immediate  family 
member)  and  an  entity.  It  defines 
"remuneration"  to  include  any  « 

remuneration,  directly  or  indirectly, 
overtly  or  covertly,  in  cash  or  in  kind. 
OBRA  '93  amends  section  1877(h)(1)  by 
adding  paragraph  (h)(1)(C)  to  enumerate 
certain  exceptions  to  the  above 
definition  of  compensation 
arrangement.  Paragraph  (h)(1)(C) 
specifies  thafa  compensation 
arrangement  does  not  include  the 
following  types  of  remuneration: 

•  The  forgiveness  of  amounts  owed 
for  inacau-ate  tests  or  procedures, 
mistakenly  performed  tests  or 
procedures,  or  the  correction  of  minor 
billing  errors. 

•  Tne  provision  of  items,  devices,  or 
supplied  that  are  used  solely  to — 

+  Collect,  transport,  process,  or  store 
specimens  for  the  entity  providing  the 
item,  device,  or  supply;  or 

+  Order  or  communicate  the  results 
of  tests  or  procedures  for  the  entity. 


•  A  payment  made  by  an  insurer  or 
a  self-insured  plan  to  a  physician  to 
satisfy  a  claim,  submitted  on  a  fee-for^ 
service  basis,  for  the  furnishing  of 
health  services  by  that  physician  to  an 
individual  who  is  covered  by  a  policy 
with  the  insurer  or  by  the  self-insured 
plan,  if — 

+  The  health  services  are  not 
furnished,  and  the  payment  is  not  made, 
under  a  contract  or  other  arrangement 
between  the  insurer  or  the  plan  and  the 
physician; 

+  The  payment  is  made  to  the 
physician  on  behalf  of  the  covered 
individual  and  would  otherwise  be 
made  directly  to  the  individual; 

+  The  amount  of  the  payment  is  set 
in  advance,  does  not  exceed  fair  market 
value,  and  is  not  determined  in  a 
manner  that  takes  into  account  directly 
or  indirectly  the  volume  or  value  of  any 
referrals;  and 

+  The  payment  meets  other 
requirements  the  Secretary  may  impose 
by  regulation  as  needed  to  protect 
against  Medicare  program  or  patient 
abuse. 

4.  Financial  Relationships 

Under  OBRA  "93,  section  1877(a)(2) 
continues  to  describe  a  financial 
relationship  between  a  physician  (or  an 
immediate  family  member  of  a 
physician)  and  an  entity  as  being  an 
ownership  or  investment  interest  in  the 
entity  or  a  compensation  arrangement 
between  a  physician  (or  immediate 
family  member)  and  the  entity.  The 
statute  also  continues  to  provide  that  an 
ownership  or  investment  interest  may 
be  established  through  equity,  debt,  or 
other  means.  (Note  that  effective  for 
referrals  made  on  or  after  January  1, 
1995,  OBRA  "93  provides  that  an 
ownership  or  investment  interest  also 
includes  an  interest  in  an  entity  that 
holds  an  ownership  or  investment 
interest  in  any  entity  furnishing  the 
clinical  laboratory  service  or  other 
designated  health  services.) 

5.  General  Exceptions  to  the  Prohibition 
on  Physician  Referrals 

Section  1877(b)  provides  for  general 
exceptions  to  the  prohibition  on 
referrals.  (General  exceptions  are 
exceptions  that  apply  to  both 
ownership/investment  and 
compensation.)  Because  these 
exceptions  frequently  refer  to  a  "group 
practice,"  we  begin  our  discussion  of 
the  exceptions  by  describing  "group 
practice"  as  defined  by  the  statute  at 
section  1877(h)(4). 

Until  January  1, 1995,  OBRA  '93 
continued  to  define  "group  practice"  as 
a  group  of  two  or  more  physicians 
legally  organized  as  a  partnership. 
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professional  corporation,  foundation, 
not-for-profit  corporation,  faculty 
practice  plan,  or  similar  association, 
that  meets  the  following  conditions: 

•  Each  physician  member  of  the 
group  furnishes  substantially  the  full 
range  of  services  that  the  physician 
routinely  furnishes,  including  medical 
care,  consultation,  diagnosis,  or 
treatment,  through  the  Joint  use  of 
shared  office  space,  facilities, 
equipment,  and  personnel. 

•  Substantially  all  of  the  services  of 
the  physician  members  of  the  group  are 
furnished  through  the  group,  are  billed 
in  the  name  of  the  group,  and  amounts 
so  received  are  treated  as  receipts  of  the 
group. 

•  The  overhead  expenses  of  and  the 
income  from  the  practice  are  distributed 
in  accordance  with  methods  previously 
determined.  (OBRA  '93  eliminates  the 
requirement  that  the  methods  be 
previously  determined  by  members  of 
the  group.) 

•  The  group  practice  compUes  with 
all  other  standards  established  by  the 
Secretary  in  regulations. 

In  addition,  OBRA  '93  amended 
section  1877(h)(4).  The  predecessor 
provision  of  section  1877(h)(4)  provided 
that,  in  the  case  of  a  Acuity  practice 
plan  associated  with  a  hospital  with  an 
approved  medical  residency  training 
program  in  which  physician  members 
may  furnish  a  variety  of  different 
specialty  services  and  furnish 
professional  services  both  within  and 
outside  the  group,  as  well  as  perform 
other  tasks  such  as  research,  the 
conditions  contained  in  the  definition  of 
"group  practice"  apply  only  with 
respect  to  the  services  furnished  within 
the  faculty  practice  plan.  OBRA  '93 
added,  as  an  addition  to  a  faculty 
practice  plan  associated  with  a  hospital, 
a  faculty  practice  plan  associated  with 
an  institution  of  higher  education  or  a 
medical  school. 

(Note  that  OBRA  '93  makes  other  changes  to 
the  definition  of  group  practice  that  will 
become  effective  January  1, 1995.) 

a.  Exception — Physicians'  Services 

Section  1877(b)(1)  continues  to 
specify  that  the  prohibition  does  not 
apply  to  services  furnished  on  a  referral 
basis  if  the  services  are  physicians' 
services,  as  defined  in  section  1861(q), 
furnished  personally  by  (or  under  the 
personal  supervision  of)  another 
physician  in  the  same  group  practice  (as 
defined  in  section  1877(h)(4)]  as  the 
referring  physician. 

b.  Exception — In-Ofpce  Ancillary 
Services 

Section  1877(b)(2)  continues  to 
specify  that  the  prohibition  does  not 


apply  to  referrals  for  certain  in-ofiice 
ancillary  services.  Both  the  predecessor 
provisions  and  current  provisions  of 
section  1877(b)(2)  contain  requirements 
that  must  be  met  in  order  for  the 
exception  to  apply.  These  requirements 
concern  who  may  furnish  the  services, 
where  the  services  are  furnished,  and 
how  the  services  must  be  billed. 

Who  May  Furnish  the  Services 

Under  the  predecessor  provisions  of 
section  1877fb)(2)(A)(i),  the  services  had 
to  be  personally  furnished  by  the 
referring  physician,  a  physician  who 
was  a  member  of  the  same  group  as  the 
referring  physician,  or  individuals 
employed  by  the  physician  or  group 
practice  and  who  were  personally 
supervised  by  the  physician  or  by 
another  physician  in  the  group  practice. 
OBRA  '93  amends  this  provision  to 
require  that  the  individual  performing 
the  service  be  directly  supervised  by  the 
physician  or  by  another  physician  in  the 
group  practice  and  dropped  the 
employment  requirement. 

Where  the  Services  May  Be  Furnished 

The  predecessor  provision  of  section 
1877(b)(2)(A)(ii)  required  that  the 
services  be  furnished  in  either  of  the 
following: 

•  A  building  in  which  the  referring 
physician  (or  another  physician  who  is 
a  member  of  the  same  group  practice) 
furnishes  physicians'  services  imrelated 
to  the  furnishing  of  clinical  laboratory 
services. 

•  In  the  case  of  a  referring  physician 
who  is  a  member  of  a  group  practice,  in 
another  building  that  is  used  by  the 
group  practice  for  the  centralized 
provision  of  the  grpup's  clinical 
laboratory  services. 

OBRA  93  amended  this  provision  to 
require,  in  the  group  practice  situation, 
that  the  building  be  used  for  the 
provision  of  some  or  all  of  the  group's 
clinical  laboratory  services.  That  is,  this 
provision  no  longer  requires  that  the 
provision  of  laboratory  services  be 
centrahzed  at  that  site. 

The  statute  contains  an  undesignated 
paragraph  at  the  end  of  the  group 
practice  location  requirements  that 
reads  as  follows:  "unless  the  Secretary 
determines  other  terms  and  conditions 
imder  which  the  provision  of  such 
services  does  not  present  a  risk  of 
program  or  patient  abuse,  *  * "  •" 

We  believe  that,  because  of  the  way 
the  paragraph  is  indented,  how  it 
applies  to  the  in-ofiice  ancillary  services 
exception  is  ambiguous.  It  could  apply 
to  all  of  paragraph  (b)(2)(A)(ii)  or  apply 
to  only  paragraph  (b)(2)(A)(ii)(n).  If  it 
applies  to  all  of  paragraph  (b)(2)(A)(ii), 
it  would  affect  both  solo  and  group 


practitioners.  If  it  applies  to  only 
paragraph  (b)(2)(A)(ii)(II),  it  would  affect 
only  group  practices. 

The  Conference  Report  that 
accompanied  OBRA  '93  (H.  Rep.  No. 
213, 103rd  Cong.,  1st  Sess.  810  (1993)) 
points  out  that  the  conference 
agreement  includes  an  exception  for 
clinical  laboratory  services  provided  by 
a  group  practice  that  has  multiple  office 
locations.  The  Report  also  says  that  the 
conferees  expect  that  the  Secretary  will 
publish  regulations  specifying  other 
terms  and  conditions  under  which 
group  practices  may  qualify  for  a  group 
practice  exception  to  the  general 
prohibition.  Arguably,  the  Congress  had 
only  group  practices  in  mind  in  drafting 
the  provision  at  issue.  Therefore,  we 
believe  that  the  undesignated  paragraph 
applies  to  only  paragraph 
(b)(2)(A)(ii)(II),  which  concerns  the  site 
requirements  as  they  relate  to  a  group 
practice. 

In  addition,  this  paragraph  could  be 
read  to  mean  that  the  Secretary  is 
allowed  to  liberalize  the  circumstances 
in  paragraph  (b)(2)(A)(ii)(n)  (the 
building/location  requirements)  if  she   ; 
determines  that  there  are  other, 
additional  "terms  and  conditions" 
under  which  an  entity  can  provide 
services  without  presenting  a  risk  of 
program  or  patient  abuse,  hi  this  case, 
the  interpretation  would  not  appear 
redundant  with  the  undesignated 
paragraph  that  follows  at  the  end  of 
section  1877(b)(2)(B),  which  authorizes 
the  Secretary  to  impose  additional 
"requirements"  for  application  of  the  in- 
office  exception. 

We  could  also  interpret  "other  terms 
and  conditions"  as  including  any 
different  terms  or  conditions,  whether 
they  are  more  restrictive  or  more  liberal, 
that  the  Secretary  may  add  to  the  list  in 
paragraph  {b)(2)(A){ii)  or  in 
(b)(2)(A)(ii)(n).  However,  more 
restrictive  conditions  could  make  the 
two  undesignated  paragraphs 
redundant. 

Alternatively,  the  paragraph  following 
section  1877(b)(2)(A)(u)(n)(bb)  could  be 
read  to  mean  that  the  circumstances  in 
(b)(2)(A)(ii)  must  be  met  for  the 
exception  to  apply  unless  the  Secretary 
determines  other  terms  and  conditions 
under  which  there  will  be  no  patient  or 
program  abuse,  and  which  should  be 
substituted  for  the  list  of  conditions  in 
(b)(2)(A)(ii).  We  do  not  befieve  that  this 
reading  would  conflict  with  the 
paragraph  that  follows  section 
1877(b)(2)(B),  because  the  Secretary 
could  then  still  add  more  requirements 
to  the  list  of  those  in  paragraph 
(b)(2)(A)(ii)  (with  (b)(2)(A)(ii)  now 
consisting  of  the  Secretary's 
substitutions).  Therefore,  it  is  our 
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interpretation  that  this  paragraph  is 
intended  to  provide  for  the  possibility  of 
a  liberalization  of  the  conditions  as 
described  in  section  1877(b)(2)(A)(ii)(II). 
At  this  time,  we  are  not  imposing  any 
additional  terms  or  conditions  for  the 
application  of  this  provision,  and  we 
solicit  comments  on  this  issue. 

Billing 

Section  1877(b)(2)(B)  continues  to 
require  that  the  ancillary  services  be 
billed  by  one  of  the  following: 

•  The  physician  performing  or 
supervising  the  services. 

•  A  group  practice  of  which  the 
performing  or  supervising  physician  is  a 
member. 

•  An  entity  that  is  wholly  owned  by 
the  physician  or  group  practice. 

(Note  that,  effective  January  1, 1995, 
the  statutory  definition  of  group  practice 
requires  that  a  group  practice  bill  under 
a  billing  number  assigned  to  the  group.) 

c.  Exception — Certain  Prepaid  Health 
Plans 

•^    Section  1877(b)(3)  continues  to 
specify  that  the  prohibition  on  referrals 
does  not  apply  to  services  furnished  to 
their  enroUees  by  Medicare-contracting 
health  maintenance  organizations 
(HMOs),  Medicare-contracting 
competitive  medical  plans  (CMPs),  and 
prepaid  health  care  organizations  under 
a  contract  or  agreement  with  us.  OBRA 
'93  expands  the  exception  to  apply  it  to 
services  furnished  to  their  enroUees  by 
Federally-qualified  HMOs.  (The 
Federally-qualified  HMOs  are  not 
required  to  have  a  contract  or  agreement 
with  us  in  order  for  the  exception  to 
apply.) 

d.  Exception — Hospital  Financial 
Relationship  Unrelated  to  the  Provision 
of  Clinical  Laboratory  Services 

Before  the  enactment  of  OBRA  '93, 
section  1877(b)(4)  provided  a  general 
exception  to  the  prohibition  in  the  case 
of  a  financial  relationship  with  a 
hospital  if  the  financial  relationship  did 
not  relate  to  the  provision  of  clinical 
laboratory  services.  OBRA  '93  omitted 
this  general  exception,  replacing  it  with 
section  1877(e)(4).  Section  1877(e)(4) 
provides  that  remuneration  from  a 
hospital  to  a  physician  that  is  imrelated 
to  the  provision  of  clinical  laboratory 
services  does  not  constitute 
compensation  that  would  trigger  the 
prohibition  on  referrals.  However,  SSA 
'94  revised  the  effective  date  provision 
in  section  13562(b)(2)(B)  of  OBRA  '93. 
This  effective  date  provision  now  states 
that  section  1877(b)(4)  continues  to 
apply  until  January  1, 1995  as  it  was  in 
effect  before  OBRA  '93. 


e.  Other  Exceptions 

Section  1877(b)  (currently  at  (b)(4)) 
continues  to  authorize  the  Secretary  to 
provide  in  regulations  for  additional 
exceptions  for  financial  relationships, 
beyond  those  specified  in  the  statute,  if 
she  determines  they  do  not  pose  a  risk 
of  Medicare  program  or  patient  abuse. 

6.  Exceptions  Applicable  Only  to 
Financial  Relationships  Consisting  of 
Ownership  or  Investment  Interests 

OBRA  '93  continues  to  provide  that 
certain  ownership  or  investment 
interests  do  not  constitute  a  "financial 
relationship"  for  purposes  of  the  section 
1877  prohibition  on  referrals. 

a.  Exception — Certain  Investment 
Securities  and  Shares 

Before  OBRA  '93,  section  1877(c) 
contained  an  exception  for  ownership  of 
investment  securities,  provided  they 
were  purchased  on  terms  generally 
available  to  the  public  and  were  in  a 
corporation  that  was  (1)  listed  for 
trading  on  various  specified  stock 
exchanges  and  (2)  had,  at  the  end  of  the 
corporation's  most  recent  fiscal  year, 
total  assets  exceeding  $100  million. 
These  provisions  were  reflected  in  the 
proposed  rule. 

OBRA  '93  has  modified  this  provision 
in  several  ways.  First,  investment 
securities  no  longer  have  to  be  those 
purchased  on  terms  generally  available 
to  the  public;  they  must  only  be  those 
which  "may  be  purchased"  on  terms 
generally  available  to  the  public. 
Second,  the  securities  can  be  those 
listed  on  additional  exchanges, 
including  any  regional  exchange  in 
which  quotations  are  published  on  a 
daily  basis,  or  foreign  securities  listed 
on  a  recognized  foreign,  national,  or 
regional  exchange  in  which  quotations 
are  published  on  a  daily  basis. 

Tnird,  the  investment  securities  no 
longer  have  to  be  in  a  corporation  with 
$100  million  in  total  assets  at  the  end 
of  a  fiscal  year,  now  the  holdings  of  the 
corporation  must  be  measured  in  terms 
of  "stockholder  equity,"  and  the  amount 
has  been  modified  from  $100  million  to 
$75  million.  This  amoimt  can  now 
either  be  measured  at  the  end  of  the 
most  recent  fiscal  year  or  based  on  the 
corporation's  average  during  the 
previous  3  fiscal  years. 

Finally,  OBRA  '93  extends  the 
exception  to  apply  to  mutual  funds, 
exempting  ownership  of  shares  in  a 
regulated  investment  company  as 
defined  in  section  851(a)  of  the  Internal 
Revenue  Code  of  1986,  if  the  company 
had,  at  the  end  of  its  most  recent  fiscal 
year,  or  on  average  during  the  previous 
3  fiscal  years,  total  assets  exceeding  $75 
million. 


Under  the  effective  date  provisions  of 
OBRA  '93,  the  amended  version  of 
section  1877(c)  was  not  effective  until 
January  1, 1995.  SSA  '94  revised  the 
effective  date  provision  to  make  the 
amended  version  of  section  1877(c) 
effective  retroactively  to  January  1, 
1992;  however,  the  revised  effective 
date  provision  states  that,  prior  to 
January  1, 1995,  the  amended  section 
1877(c)  does  not  apply  to  any  securities 
of  a  corporation  that  meets  the 
requirements  of  section  1877(c)(2)  as 
they  appeared  prior  to  OBRA  '93. 
Section  1877(c)(2),  prior  to  OBRA  '93, 
contained  the  requirement  that  a 
corporation  have  $100  million  in  total 
assets.  This  final  rule  reflects  the 
amended  version  of  section  1877(c).  It 
also  specifies  that,  until  January  1, 1995, 
ownership  of  investment  securities  in  a 
corporation  with  $100  million  in  total 
assets  can  also  qualify  for  the  exception. 

b.  Exception— Ownership  or  Investment 
Interest  in  Certain  Health  Care  Facilities 

Section  1877(d)  continues  to  provide 
additional  exceptions  to  the  prohibition 
on  physician  referrals  for  an  ownership 
or  investment  interest  of  a  physician  (or 
an  immediate  family  member  of  the 
physician)  in  three  types  of  facilities: 

•  A  hospital  located  in  Puerto  Rico. 

•  A  laboratory  located  in  a  rural  area 
(that  is,  an  area  outside  of  a 
Metropolitan  Statistical  Area  as  defined 
in  section  1886(d)(2)(D)). 

•  A  hospital  outside  of  Puerto  Rico  if 
the  referring  physician  is  authorized  to 
perform  services  at  the  hospital  and  the 
ownership  or  investment  interest  is  in 
the  hospital  itself  (and  not  merely  in  a 
subdivision  of  the  hospital). 

(Note  that  OBRA  '93  contains  changes 
to  the  above  provisions  that  became 
effective  on  January  1, 1995.  These 
extend  the  exceptions  to  designated 
health  services  and  modify  the 
exception  for  rural  providers.  Before 
OBRA  '93,  the  exception  applied  if  the 
laboratory  furnishing  the  services  is  in 
a  nu^l  area  (as  defined  in  section 
1886(d)(2)(D).  The  statute  now  provides 
that  the  exception  applies  in  the  case  of 
designated  health  services  furnished  in 
a  rural  area  (as  defined  in  section 
1886(d)(2)(D))  by  an  entity,  if 
substantially  all  of  the  designated  health 
services  furnished  by  the  entity  are 
furnished  to  individuals  residing  in  the 
riiralarea. 

7.  Exceptions  Applicable  Only  to 
Financial  Relationships  Consisting  of 
Certain  Compensation  Arrangements 

Section  1877(e)  continues  to  provide 
that  certain  compensation  arrangements 
are  not  considered  a  "financial 


relationship"  for  purposes  of  the 
prohibition  on  physician  referrals. 

a.  Exception — Rental  of  Office  Space 

OBRA  '93  amends  the  exception  in 

section  1877(e)(1)  for  payments  made  by 
a  lessee  to  a  lessor  for  the  use  of  office 
space,  but  delayed  the  effective  date  of 
the  amendments  until  January  1, 1995. 
Section  152(c)  of  SSA  '94  amends  the 
effective  date  provision  for  OBRA  '93  to 
eliminate  this  delay.  The  amended 
version  of  tHis  exception  now  contains 
a  requirement  that  (tie  rented  space  not 
exceed  that  which  is  reasonable  and 
necessary  for  the  legitimate  business 
purposes  of  the  lease  and  that  the  space 
be  used  exclusively  by  the  lessee  during 
the  lease.  In  addition,  the  exception 
now  allows  a  lessee  to  pay  for  common 
areas  shared  with  other  occupants. 
Specifically,  this  provision  states  that 
payments  made  by  a  lessee  to  a  lessor 
for  the  use  of  a  premises  do  not 
constitute  a  compensation  arrangement 
that  would  trigger  the  prohibition  on 
referrals  if  the  following  t»nditions  are 
met: 

•  The  lease  is  set  out  in  writing, 
signed  by  the  parties,  and  specifies  the 
premises  covered  by  the  lease. 

•  The  space  rented  or  leased  does  not 
exceed  that  which  is  reasonable  and 
necessary  for  the  legitimate  business 
purposes  of  the  lease  or  rental  and  is 
used  exclusively  by  the  lessee  when 
being  used  by  the  lessee,  except  that  the 
lessee  may  make  payments  for  the  use 
of  space  consisting  of  common  areas  if 
these  payments  do  not  exceed  the 
lessee's  pro  rata  share  of  expenses  for 
that  space  based  upon  the  ratio  of  the 
space  used  exclusively  by  the  lessee  to 
the  total  amount  of  space  (other  than 
common  areas)  occupied  by  all  persons 
usingthe  common  areas. 

•  The  lease  provides  for  a  term  of 
rental  or  lease  for  at  least  1  year. 

•  The  rental  charges  over  the  term  of 
the  lease  are  set  in  advance,  are 
consistent  with  fair  market  value,  and 
are  not  determined  in  a  manner  that 
takes  into  account  the  volume  or  value 
of  referrals  or  other  business  generated 
between  the  parties. 

•  The  lease  would  be  commercially 
reasonable  even  if  no  referrals  were 
made  between  the  parties. 

•  The  lease  meets  any  other 
requirements  the  Secretary  may  impose 
by  regulation  as  needed  to  protect 
against  program  or  patient  abuse. 

b.  Exception — Rental  of  Equipment 

OBRA  '93  added  a  new  provision, 
section  1877(e)(1)(B),  effective  January 
1992,  that  excepts  from  the  definition  of 
compensation  arrangements  payments 
made  by  a  lessee  of  equipment  to  the 


lessor  of  the  equipment  for  the  use  of 
the  equipment  if  the  following 
conditions  are  met: 

•  The  lease  is  set  out  in  writing, 
signed  by  the  parties,  and  specifies  the 
equipment  covered  by  the  lease. 

•  The  equipment  rented  or  leased 
does  not  exceed  that  which  is 
reasonable  and  necessary  for  the 
legitimate  business  purposes  of  the 
rental  or  lease  and  is  used  exclusively 
by  the  lessee  when  being  used  by  the 
lessee. 

•  The  lease  provides  for  a  term  of 
rental  or  lease  of  at  least  1  year. 

•  The  rental  charges  over  the  term  of 
the  lease  are  set  in  advance,  are 
consistent  with  fair  market  value,  and 
are  not  determined  in  a  maimer  that 
takes  into  accoimt  the  volume  or  value 
of  any  referrals  or  other  business 
generated  between  the  parties. 

•  The  lease  would  be  commercially 
reasonable  even  if  no  referrals  were 
made  between  the  parties. 

•  The  lease  meets  any  other 
requirements  the  Secretary  may  impose 
by  regulation  as  needed  to  protect 
against  Medicare  program  or  patient 
abuse. 

c.  Exception — Bona  Fide  Employment 
Relationship 

The  predecessor  provision  of  section 
1877(e)(2)  provided  that  an  arrangement 
between  a  hospital  and  a  physician  (or 
the  physician's  immediate  family 
member)  for  the  employment  of  the 
physician  (or  family  member)  or  for  the 
provision  of  administrative  services 
would  not  trigger  the  prohibition  on 
referrals  if  certain  conditions  (detailed 
in  the  March  1992  proposed  rule)  were 
met.  OBRA  '93  amended  this  exception 
to  make  it  applicable  to  any  bona  fide 
employment  relationship  with  any 
employer  that  meets  the  same 
conditions. 

d.  Exception — Personal  Service 
Arrangements 

The  predecessor  provision  of  section 
1877(e)(3)  provided  that  remuneration 
from  service  arrangements  with  entities 
(other  than  hospitals)  does  not 
constitute  a  compensation  arrangement 
for  purposes  of  the  prohibition  on 
referrals  if  certain  conditions  (detailed 
in  the  March  1992  proposed  rule)  are 
met.  This  exception  was  limited  to  an 
arrangement  for  one  of  five  specific 
types  of  services.  OBRA  '93  amended 
this  provision  to  specify  that 
remuneration  from  any  entity  under  any 
kind  of  personal  service  arrangement 
(including  remuneration  for  specific 
physicians'  services  furnished  to  a 
nonprofit  blood  center)  would  not 
constitute  compensation  that  would 


trigger  the  prohibition  on  referrals  if  the 
following  conditions  are  met: 

•  The  arrangement  is  set  out  in 
writing,  signed  by  the  parties,  and 
specifies  the  services  covered  by  the 
arrangement. 

•  Tne  arrangement  covers  all  of  the 
services  to  be  furnished  by  the 
physician  (or  immediate  family  member 
of  the  physician)  to  the  entity. 

•  The  aggregate  services  contracted 
for  do  not  exceed  those  that  are 
reasonable  and  necessary  for  the 
legitimate  business  purposes  of  the 
arrangement. 

•  Tne  term  of  the  arrangement  is  for 
at  least  1  year. 

•  The  compensation  to  be  paid  over 
the  term  of  the  arrangement  is  set  in 
advance,  does  not  exceed  fair  market 
value  and,  except  in  the  case  of  a 
physician  incentive  plan  (as  described 
below),  is  not  determined  in  a  manner 
that  takes  into  account  the  volume  or 
value  of  any  referrals  or  other  business 
generated  between  the  parties. 

•  The  services  to  be  performed  under 
the  arrangement  do  not  involve  the 
counseling  or  promotion  of  a  business 
arrangement  or  other  activity  that 
violates  any  State  or  Federal  law. 

•  The  arrangement  meets  any  other 
requirements  the  Secretary  may  impose 
by  regulation  as  needed  to  protect 
against  Medicare  program  or  patient 
abuse. 

Section  1877(e)(3)(B)  provides  that,  in 
the  case  of  a  physician  incentive  plan 
between  a  physician  and  an  entity,  the 
compensation  may  be  determined  in  a 
manner  (through  a  withhold,  capitation, 
bonus,  or  otherwise)  that  takes  into 
account,  directly  or  indirectly,  the 
volume  or  value  of  any  referrals  or  other 
business  generated  between  the  parties 
if  the  plan  meets  the  following 
requirements: 

•  No  specific  payment  is  made 
(directly  or  indirectly)  under  the  plan  to 
a  physician  or  a  physician  group  as  an 
inducement  to  reduce  or  limit  medically 
necessary  services  provided  with 
respect  to  a  specific  individual  enrolled 
with  the  entity. 

•  If  the  plan  places  a  physician  or  a 
physician  group  at  substantial  financial 
risk  as  determined  by  the  Secretary 
under  section  1876(i)(8)(A)(ii),  the  plan 
complies  with  any  requirements  the 
Secretary  may  impose  under  that 
section. 

In  addition,  section 
1877(e)(3)(B)(i)(ni)  requires  the  entity, 
upon  request  by  the  Secretary,  to 
provide  access  to  descriptive 
information  regarding  the  plan,  in  order 
to  permit  the  Secretary  to  determine 
whether  the  plan  is  in  comphance  with 
the  requirements  listed  above. 


JMI 
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Section  1877(e)(3)(B)(ii)  defines  a 
"physician  incentive  plan"  as  any 
compensation  arrangement  between  an 
entity  and  a  physician  or  physician 
group  that  may  directly  or  indirectly 
have  the  effect  of  reducing  or  limiting 
services  provided  with  respect  to 
individuals  enrolled  with  the  entity. 

On  December  14, 1992,  we  published, 
at  57  FR  59024.  our  proposed  rule  on 
physician  incentive  plans.  Because 
there  may  be  entities  that  were  not 
affected  by  the  proposed  rule  at  the  time 
it  was  published  but  are  now  affected, 
we  plan  to  publish  the  final  rule  with 
a  60-day  comment  period  so  that  these 
newly-affected  entities  have  an 
opportimity  to  comment. 

As  the  result  of  section  152(c)  of  SSA 
'94,  until  January  1, 1995.  the  provisions 
in  section  1877(e)(3)  do  not  apply  to  any 
arrangements  that  meet  the 
requirements  of  subsection  (e)(2)  or 
(e)(3)  of  section  1877  of  the  Act  before 
they  were  amended  by  OBRA  '93. 

e.  Exception — Remuneration  Unrelated 
to  Provision  of  Clinical  Laboratory 
Services 

Before  OBRA  '93,  section  1877(b)(4) 
provided  an  exception  for  financial 
relationships  (ownership/investment 
interests  or  compensation  arrangements) 
with  a  hospital  unrelated  to  the 
provision  of  clinical  lab  services.  OBRA 
'93  omits  this  exception,  but  replaces  it 
with  section  1877(e)(4),  which  excepts 
remuneration  provided  by  a  hospital  to 
a  physician  if  it  is  uiu«lated  to  the 
provision  of  clinical  laboratory  services. 
Section  152(c)  of  SSA  '94  amends 
section  13562(b)(2)(B)  of  OBRA  '93  to 
reinstate,  until  January  1, 1995.  section 
1877(b)(4)  as  it  appeared  before  OBRA 
'93. 

/.  Exception — Physician  Recruitment 

OBRA  '93  retains,  at  section 
1877(e)(5),  the  provision  previously  at 
section  1877(e)(4).  The  provision 
provides  that  remuneration  fi-om  a 
hospital  to  a  physician  to  induce  the 
physician  to  relocate  to  the  area 
serviced  by  the  hospital  in  order  to  be 
a  member  of  the  hospital's  medical  staff 
does  not  constitute  a  compensation 
arrangement  for  purposes  of  the 
prohibition  on  referrals  if  certain 
conditions  (detailed  in  the  March  1992 
proposed  rule)  are  met. 

g.  Exception — Isolated  Transaction 

OBRA  '93  retains,  at  section 
1877(e)(6).  the  provision  previously  at 
section  1877(e)(5).  The  provision 
provides  that  an  isolated  financial 
transaction,  such  as  a  one-time  sale  of 
property  or  (as  added  by  OBRA  '93)  a 
practice,  is  not  considered  to  be  a 


compensation  arrangement  for  purposes 
of  the  prohibition  on  referrals  if  certain 
conditions  (detailed  in  the  March  1992 
proposed  rule)  are  met. 

h.  Salaried  Physicians  in  a  Group 
Practice 

OBRA  '93  removed,  effective  January 
1, 1992,  the  provision  previously  at 
section  1877(e)(6).  That  provision  had 
specified  that  a  compensation 
arrangement  involving  payment  by  a 
group  practice  of  the  salary  of  a 
physician  member  of  the  group  practice 
did  not  constitute  a  compensation 
arrangement  that  would  tri^er  the 
prohibition  on  referrals. 

/.  Exception — Certain  Group  Practice 
Arrangements  With  a  Hospital 

OBRA  '93  added  a  new  section 
1877(e)(7)  that  provides,  effective 
January  1. 1992,  that  an  arrangement 
between  a  hospital  and  group  under 
which  clinical  laboratory  services  are 
furnished  by  the  group  but  are  billed  by 
the  hospital  does  not  constitute  a 
compensation  arrangement  for  purposes 
of  the  prohibition  on  referrals  if  the 
following, conditions  are  met: 

•  With  respect  to  the  services 
furnished  to  a  hospital  inpatient,  the 
arrangement  is  in  accordance  with  the 
provisicm  of  inpatient  hospital  services 
under  section  1861(b)(3). 

•  The  arrangement  began  before 
December  19, 1989.  and  has  continued 
in  effect  without  interruption  since  that 
date. 

•  With  respect  to  the  clinical 
laboratory  services  covered  under  the 
arrangement,  substantially  all  of  these 
services  furnished  to  patients  of  the 
hospital  are  furnished  by  the  group 
under  the  arrangement. 

•  The  arrangement  is  set  out  in  a 
written  agreement  that  specifies  the 
services  to  be  furnished  by  the  parties 
and  the  amount  of  compensation. 

•  The  compensation  paid  over  the  , 
term  of  the  agreement  is  consistent  with 
fair  market  value,  and  the  compensation 
per  unit  of  services  is  fixed  in  advance 
and  is  not  determined  in  a  manner  that 
takes  into  account  the  volume  or  value 
of  any  referrals  or  other  business 
generated  between  the  parties. 

•  The  compensation  is  provided 
under  an  agreement  that  would  be 
commercially  reasonable  even  if  no 
referrals  were  made  to  the  entity. 

•  The  arrangement  between  the 
parties  meets  any  other  requirements 
the  Secretary  may  impose  by  regulation 
as  needed  to  protect  against  Medicare 
program  or  patient  abuse. 


;.  Exception— Payments  by  a  Physician 
for  Items  and  Services 

OBRA  '93  added  a  new  section 
1877(e)(8).  which  provides  that  the 
following  do  not  constitute 
compensation  arrangements  for 
purposes  of  the  prohibition  on  referrals: 

•  Payments  made  by  a  physician  to  a 
laboratory  in  exchange  for  the  provision 
of  clinical  laboratory  services. 

•  Payments  made  by  a  physician  to 
an  entity  as  compensation  for  items  or 
services  other  than  clinical  laboratory 
services  if  the  items  or  services  are 
furnished  at  fair  market  value. 

8.  Sections  1877(f)  and  1877(g) ' 

SSA  '94  amends  the  provisions  of 
section  1877(f),  which  concern  reporting 
requirements.  This  section  requires  each 
entity  providing  covered  items  or 
services  for  which  payment  may  be 
made  under  Medicare  to  provide  the 
Secretary  with  information  concerning 
the  entity's  ownership,  investment,  and 
(as  added  by  SSA  '94)  compensation 
arrangements  including  (1)  the  covered 
items  and  services  furnished  by  the 
entity  and  (2)  the  names  and  unique 
physician  identification  numbers  of  all 
physicians  with  an  ownership  or 
investment  interest  (as  described  in 
section  1877(a)(2)(A))  in  or  a 
compensation  arrangement  (as 
described  in  section  1877(a)(2)(B))  with 
the  entity,  or  whose  immediate  relatives 
have  such  an  ownership  or  investment 
interest  in  or  who  have  such  a 
compensation  relationship  with  the 
entity.  OBRA  '93  retained  the  provisions 
of  section  1877(g),  which  concern 
sanctions. 

9.  Other  Definitions 

OBRA  '93  amended  section  1877(h)(5) 
and  (6)  to  remove  the  definitions  for 
"investor"  and  "interested  investor, 
disinterested  investor,"  effective 
January  1, 1992. 

IL  Published  Federal  Register 
Documents^ 

A.  Provisions  of  the  Proposed  Rule — 
Physician  Ownership  of,  and  Referrals 
to,  Health  Care  Entities  That  Furnish 
Clinical  Laboratory  Services 

As  stated  earlier,  on  March  11. 1992, 
we  published  in  the  Federal  Register  a 
proposed  rule  that  set  forth  our  proposal 
for  establishing  in  regulations  the 
provisions  of  section  1877,  as  amended 
by  OBRA  "90.  that  relate  to  physician 
referrals  to  clinical  laboratories.  Section 
1877  is  very  specific.  For  the  most  part, 
we  believed  the  definitions  set  forth  in 
section  1877(h)  were  detailed  and 
therefore  did  not  require  extensive 
elaboration  in  regulations.  Accordingly, 


Federal  Regigter  /  Vol.  60.  No.  156  /  Monday,  August  14,  1995  /  Rules  and  Regulations      41921 


we  proposed  to  adopt  some  of  the 
statutory  definitions,  as  well  as  some 
other  provisions  of  section  1877. 
virtually  unchanged  fit>m  what  the 
statute  provided.  To  establish  these 
rules  in  oiu  regulations,  we  proposed  to 
create  a  new  subpart  J  under  42  CFR 
part  411  and  to  make  conforming, 
changes  as  discussed  below. 

1.  Scope 

We  proposed  to  dte  section  1877  as 
the  statutory  authority  for  the  rule. 

2.  Definitions 

In  section  411.351.  we  proposed  to 
establish  definitions  of  certain  terms 
based  on  definitions  or  descriptions 
given  in  section  1877:  compensation 
arrvigement,  employee,  fair  market 
value,  financial  relationship,  group 
practice,  interested  investor,  investor, 
referral,  and  remuneration.  In  addition, 
we  proposed  to  add  other  definitions: 
entity,  immediate  family  member  or  a 
member  of  a  physician's  immediate 
family,  practice,  and  referring 
physician. 

For  purposes  of  identifying  financial 
relationships  that  may  trigger  the 
statutory  prohibition  on  referrals  imder 
Medicare,  we  proposed  to  adopt  the 
description  of  ownership  and 
investment  interests  and  compensation 
arrangements  contained  in  sections 
1877(a)(2)  and  (h)(1).  We  also  proposed 
to  include  indirect  financial 
relationships  in  the  statutory 
prohibition  on  referrals  imder  Medicare. 

3.  General  Prohibition  on  Referrals 

In  section  411.353(a),  we  proposed 
that,  unless  permitted  under  an 
exception,  a  physician  who  has  a 
financial  relationship  with  an  entity  (or 
who  has  an  immediate  family  member 
who  has  a  financial  relationship  with  an 
entity)  may  not  make  a  referral  to  that 
entity  for  the  furnishing  of  clinical 
laboratory  services  covered  imder 
Medicare  beginning  January  1, 1992. 
(Note  that  we  are  providing  a  30-day 
delay  of  the  effective  date  for  the 
provisions  of  this  final  rule  with 
comment.  However,  this  does  not  delay 
the  effective  date  for  any  of  the 
provisions  in  the  final  rule  that  only 
reiterate  the  language  in  section  1877  of 
the  Social  Security  Act.  These 
provisions  are  effective  according  to 
their  statutory  effective  dates.  The 
effective  date  for  this  final  rule  with 
comment  is,  in  essence,  the  effective 
date  for  those  parts  of  the  rule  that 
interpret  the  statute.) 

To  inform  the  public  of  what  entities 
we  would  consider  entities  that  perform 
clinical  laboratory  services  and, 
therefore,  subject  to  the  provisions  of 


section  1877  and  to  the  regulation,  we 
referenced  existing  section  493.2,  which 
defines  a  "laboratory." 

We  proposed,  in  section  411.353(b), 
that  an  entity  that  furnishes  clinical 
laboratory  services  under  a  prohibited 
referral  may  not  bill  the  Medicare 
program  or  any  individual,  third  party 
payer,  or  other  entity. 

in  section  411.353(c),  we  provided 
that  we  would  not  pay  for  a  clinical 
laboratory  service  that  is  furnished 
under  a  prohibited  referral,  and  we 
proposed,  in  section  411.353(d).  to 
require  an  entity  that  collects  payment 
for  a  laboratory  service  performed  under 
a  prohibited  referral  to  refund  all 
collected  amounts  on  a  timely  basis. 

4.  Exceptions  That  Apply  to  Specific 
Services 

In  accordance  with  section  1877(b), 
we  proposed,  in  section  411.355,  that 
the  prohibition  on  clinical  laboratory 
referrals  would  not  apply  in  the 
following  circumstances: 

•  If  a  physician  service  is  provided 
personally  by  (or  under  .the  direct 
personal  supervision  of)  another 
physician  in  the  same  group  practice  as 
the  referring  physician. 

•  If  an  in-office  ancillary  service  is 
performed  personally  by  the  referring 
physician,  a  physician  who  is  a  member 
of  the  same  group  practice  as  the 
referring  physician,  or  a  nonphysician 
employee  of  the  referring  physician  or 
group  practice  who  is  personally 
supervised  by  the  referring  or  group 
practice  physician  and — 

-I-  The  in-office  ancillary  service  is 
performed  either  in  a  building  where 
the  referring  physician  (or  another 
physician  who  is  a  member  of  the  same 
group  practice)  furnishes  physicians' 
services  uiu«lated  to  the  furnishing  of 
clinical  laboratory  services;  or  in  a 
building  that  is  used  by  the  group 
practice  for  centrally  furnishing  the 
group's  clinical  laboratory  services;  and 

+  The  in-office  ancillary  service  is 
billed  by  the  physician  who  performed 
or  supervised  the  laboratory  service;  by 
the  group  practice  in  which  the 
physician  is  a  member;  or  by  an  entity 
that  is  wholly  owned  by  the  physician 
or  physician's  group  practice. 

•  If  the  services  are  furnished  to 
prepaid  health  plan  enrollees  by  one  of 
the  following  organizations:  (1)  A  health 
maintenance  organization  or  a 
competitive  medical  plan  in  accordance 
with  a  contract  with  us  under  section 
1876;  (2)  a  health  care  prepayment  plan 
in  accordance  with  an  agreement  vdth 
us  to  furnish  the  services  to  Medicare 
beneficiaries  under  section 
1833(a)(1)(A):  or  (3)  an  organization  that 
is  receiving  payments  on  a  prepaid  basif: 


for  the  enrollees  under  a  demonstration 
project  under  section  402(a)  of  the 
Social  Security  Amendments  of  1967 
(42  U.S.C.  1395b-l)  or  under  secUon 
222(a)  of  the  Social  Security 
Amendments  of  1972  (42  U.S.C.  1395b- 
1  note). 

We  also  proposed,  in  section 
411.355(a),  to  use  an  existing  definition 
of  "physicians'  services"  but  cited  an 
incorrect  cross  reference  to  that 
definition.  The  cross-reference  should 
have  been  to  section  410.20  rather  than 
section  411.20(a).  Existing  section 
410.20  describes  physicians'  services 
and  specifies  the  professionals  who  are 
considered  to  be  "physicians"  if  they 
are  authorized  under  State  law  to 
practice  and  if  they  act  within  the  scope 
of  their  licenses. 

5.  Exceptions  for  Certain  Ownership  or 
Investment  Interests 

a.  Publicly  Traded  Securities 

We  proposed,  in  section  411.357(a), 
that  the  prohibition  on  referrals  would 
not  apply  to  a  physician's  referrals  if  the 
financial  relationship  between  the 
physician  (or  the  physician's  immediate 
family  member)  and  the  entity  results 
bom  the  ownership  of  certain 
investment  securities.  We  proposed  that 
the  securities  must  be  purchased  by  the 
physician  (or  immediate  family 
member)  on  terms  generally  available  to 
the  public  and  be  in  a  corporation  that 
meets  specific  criteria. 

b.  Specific  Providers 

In  section  411.357(b)(1),  we  proposed 
that  the  prohibition  on  referrals  would    . 
not  apply  to  a  laboratory  that  is  located 
in  a  rural  area  if  certain  criteria  are  met. 

To  supplement  the  statutory  provision 
excepting  services  furnished  in  a  rural 
laboratory,  we  proposed  two 
requirements  intended  to  address  the 
possibility  that  this  exception  would  be 
misused.  First,  we  proposed  to  require, 
when  physician  owners  or  investors 
make  referrals  to  a  laboratory  located  in 
a  rural  area,  that  the  tests  be  performed 
directly  by  the  laboratory  on  its 
premises.  We  stated  that,  if  referral  to  - 
another  laboratory  is  necessary,  the  test 
must  be  billed  by  the  laboratory  that 
performs  the  test.  Second,  we  proposed 
to  require  that  the  majority  of  the  tests 
referred  to  the  nu-al  laboratory  be 
referred  by  physicians  who  have  office 
practices  in  a  rural  area.  (For  this 
purpose,  as  indicated  earlier,  we 
proposed  a  definition  of  "practice.") 

We  proposed,  in  section  411.357(b)(2) 
and  (b)(3),  that  the  prohibition  on 
referrals  would  not  apply  if  the 
ownership  or  investment  interest  is  in — 

A  hospital  located  in  Puerto  Rico:  or 
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A  hospital  located  outside  of  Puerto 
Rico  if  one  of  two  specified  conditions 
is  met  concerning  the  natiire  of  the 
ownership. 

6.  Exceptions  Related  to  Compensation 
Arrangements 

We  proposed  to  add  section  411.359 
t    to  specify  that,  for  purposes  of  the 
referral  prohibition,  certain 
compensation  arrangements  (as  defined 
1b-  the  proposed  rule)  would  not 
constitute  a  financial  relationship  if 
they  involve — 

•  Rental  or  lease  of  office  space; 

•  Certain  employment  and  service 
arrangements  with  hospitals; 

•  Certain  arrangements  connected 
with  physician  recruitment; 

•  Certain  isolated  financial 
transactions; 

•  Certain  service  arrangements  with 
entities  other  than  hospitals; 

•  Salaried  physicians  in  a  group 
practice:  and 

•  Other  arrangements  with  hospitals 
if  the  arrangement  does  not  relate  to 
furnishing  clinical  laboratory  services. 

B.  Provisions  of  the  Interim  Final  Rule 
With  Comment  Period — Reporting 
Requirements  for  Financial 
Relationships  Between  Physicians  and 
Health  Care  Entities  That  Furnish 
Selected  Items  and  Services 

The  interim  final  rule  with  comment 
period  (published  December  3, 1991) 
listed  reporting  requirements  under  the 
Medicare  program  for  the  submission  by 
certain  health  care  entities  of 
information  about  their  financial 
relationships  with  physicians.  It 
'  implemented  section  1877(f),  which 
includes  the  requirement  that  entities 
furnishing  Medicare  covered  items  or 
services  provide  us  with  information 
concerning  their  ownership  or 
investment  arrangements.  (The  rule 
extended  the  reporting  to  include 
compensation  arrangements,  not  just 
ownership  and  investment  interests.) 
The  December  1991  interim  final  rule 
also  provided  notice  of  our  decision  to 
waive  the  requirements  of  section 
1877(f)  with  respect  to  certain  entities 
that  do  not  furnish  clinical  laboratory 
services. 

The  information  submitted  was  to 
include  at  least  the  name  and  unique 
physician  identification  number  (UPIN) 
of  each  physician  who  had  a  financial 
relationship  with  the  entity,  the  name 
and  UPIN  of  each  physician  who  had  an 
immediate  relative  who  had  a  financial 
relationship  with  the  entity  and,  with 
respect  to  each  physician  identified,  the 
nature  of  the  financial  relationship 
(including  the  extent  and/or  value  of  the 
ownership  or  investment  interest  or  the 


compensation  arrangement,  if  we 
requested  it)^ 

Any  person  who,  although  required 
to,  failed  to  submit  the  required 
information  was  subject  to  a  dvil  money 
penalty  of  not  mrae  than  $10,000  for 
each  day  of  the  period  begiiming  on  the 
day  following  the  applic<i>le  deadline 
established  until  the  information  was 
submitted. 

In  addition,  the  interim  final  rule 
discussed  our  decision  to  waive  the 
reporting  requirements  for  all  entities 
(other  than  those  providing  clinical 
laboratory  services)  in  States  other  than 
the  minimum  number  of  10  specified  in 
the  statute.  In  the  10  States  we  selected, 
the  reporting  requirements  were  waived 
for  entities  other  than  the  6  types 
enumerated  in  the  statute  and  section 
411.361(c).  The  waiver  represented  a 
balance  between  our  need  to  obtain 
sufficient  ownership  information  for 
meaningful  use  in  developing  a 
Statistical  profile  required  by  the 
Congress  in  section  6204(f)  of  OBRA  '89, 
as  amended  by  section  4207(e)(4)  of 
OBRA  '90,  and  in  evaluating  the  need 
for  future  legislative,  policy,  or 
operational  actions,  and  the  need  to 
minimize  the  administrative  time  and 
cost  involved  in  collecting  and 
analyzing  the  information.  We  believe 
that  by  collecting  the  information  from 
the  enumerated  entities  in  the  minimum 
number  of  10  States„we  satisfied  these 
congressional  and  administrative  needs. 

In  determining  the  States  in  which  a 
blanket  waiver  would  not  be  granted, 
we  selected  10  States  that  represented 
approximately  42  percent  of  the 
physicians  who  bill  the  Medicare 
program  for  items  and  services 
furnished  to  beneficiaries.  Medicare 
contractors  servicing  all  providers  and 
suppliers  in  the  10  selected  States 
process  approximately  40  percent  of  all 
Medicare  claims.  Services  provided  by 
the  six  types  of  entities  specified  in  the 
statute  account  for  a  significant 
proportion  of  Medicare  expenditures 
and  represent  a  cross-section  of 
Medicare  covered  services.  Therefore, 
we  decided  to  waive  the  requirements  of 
section  1877(f)  with  respect  to  entities 
(other  than  those  providing  clinical 
laboratory  services)  in  all  States  except 
the  following:  Arkansas,  California, 
Connecticut,  Florida,  Michigan,  Ohio, 
Pennsylvania,  South  Carolina.  Texas, 
and  West  Virginia.  These  States  were 
selected  because  they  represent:  A  mix 
of  rural  (West  Virginia),  urban  (Florida), 
and  mixed  urban/rural  States  (Ohio, 
Texas);  a  variety  of  claims/bills  volume, 
from  very  small  (Arkansas)  to  very  large 
(Pennsylvania);  and,  a  geographic 
spread  from  north  (Michigan)  to  south 


(South  Carolina)  as  well  as  both  coasts 
(from  California  to  Connecticut). 

Note  that  while  the  effect  of  section 
1877(f)  of  the  Act  and  section  6204(f)  of 
OBRA  '89  was  to  require  the  Secretary 
to  submit  to  the  Congress  a  statistical 
profile  within  90  days  after  each 
calendar  quarter,  section  4207(e)(4)  of 
OBRA  '90  amended  OBRA  '89  to  require 
only  one  statistical  profile,  which  was 
due  by  June  30, 1992.  Clinical 
laboratory  entities  reported  information 
about  financial  relationships  with 
physicians  as  part  of  a  survey  conducted 
in  the  fall  of  1991,  and  we  used  this  data 
in  the  required  statistical  profile. 

Section  1877(f)  authorizes  the 
Secretary  to  gather  information  from  any 
entity  providing  covered  items  or 
services  in  such  form,  manner,  and  at 
such  time  as  she  specifies.  Thus,  the 
Secretary  can  again  require  entities  to 
report  whenever  she  deems  it 
appropriate  for  purposes  of  enforcing 
the  referral  prohibition  in  section  1877. 
Section  152(a)  of  SSA  "94  amended 
section  ia77(f),  altering  the  rules  for 
future  reporting.  The  provision  now 
requires  entities  to  report  not  only  their 
ownership  arrangements  with 
physicians,  but  also  their  investment 
and  compensation  arrangements. 
Section  152(a)  also  eliminated  the 
Secretary's  authority  to  waive  the 
reporting  requirements  for  certain  states 
or  services.  The  Secretary,  however, 
continues  to  have  the  right  to  determine 
that  an  entity  is  not  subject  to  the 
reporting  requirements  because  it 
provides  Medicare-covered  services 
very  infrequently.  In  addition,  the 
reporting  requirements  still  do  not 
apply  to  designated  health  services 
furnished  outside  the  United  States.  The 
effective  date  of  the  amendments  to 
section  1877(f)  is  the  date  of  enactment 
of  SSA  '94,  that  is,  October  31, 1994. 

in.  Principles  for  Developing  This  Final 
Rule  With  Comment  Period 

In  this  final  rule  with  comment,  we 
are  adopting  the  provisions  of  our 
March  1992  proposed  rule,  changed  as 
appropriate  to  address  the  comments  on 
the  proposed  rule  and  the  new 
requirements  relating  to  clinical 
laboratory  services  contained  in  OBRA 
'93,  as  amended  by  SSA  '94,  that  have 
a  retroactive  effective  date  of  January  1, 
1992.  OBRA  '93  provides  several 
exceptions  that  were  not  in  previous 
legislation.  In  some  cases,  these  new 
exceptions  address  suggestions  received 
through  public  comment  on  the  March 
1992  proposed  rule.  It  is  our  intention 
that  this  final  rule  with  comment  reflect, 
to  the  extent  possible,  the  comments  on 
the  proposed  rule  and  the  new,  but 
retroactive,  requirements  of  OBRA  '93, 


as  amended  by  SSA  '94.  This  final  rule 
with  comment  also  revises  the 
provisions  of  the  December  1991 
interim  final  rule  to  incorporate  the 
amendments  to  section  1877(f)  made  by 
SSA  '94,  to  apply  to  any  futiue  reporting 
that  we  require. 

To  address  the  provisions  of  section 
1877  that  are  effective  on  January  1, 
1905,  as  provided  by  OBRA  '93,  we  plan 
to  publish  regulations  in  addition  to  this 
one.  We  will  publish  a  proposed  rule  to 
interpret  any  retroactive  provisions 
contained  in  OBRA  '93  that  we  believe 
allow  us  to  exercise  discretion  in  thefr 
implementation.  In  this  final  rule,  we 
have,  in  general,  only  reiterated  the 
new,  but  retroactive,  statutory 
provisions,  incorporating  them  into  our 
proposals.  We  have  interpreted  the  new 
provisions  only  in  the  few  instances  in 
which  it  was  necessary  to  do  so  in  order 
to  allow  the  statute  to  be  implemented 
at  all. 

The  proposed  rule  wrill  also  cover 
those  provisions  of  section  1877 
concerning  physician  referrals  for 
clinical  laboratory  services  that  became 
effective  on  January  1, 1995,  as  well  as 
those  covering  the  other  designated 
health  services  (all  of  which  are 
effective  for  referrals  made  on  or  after 
January  1, 1995).  Finally,  we  plan  to 
publish  a  final  rule  that  will  address  any 
comments  received  on  this  final  rule 
with  comment  and  the  new  proposed 
rule. 

We  are  including  in  this  final  rule  the 
OBRA  '93  provisions  related  to  the 
following: 

•  The  in-office  ancillary  services 
exception. 

m  The  rental  of  equipment  exception. 

p  The  rental  of  office  space  exception. 

•  The  bona  fide  employment 
relationships  exception. 

I  ji  The  personal  services  and 
physician  incentive  plan  exception. 

•  The  exception  concerning 
remuneration  imrelated  to  the  provision 
of  clinical  laboratory  services. 

•  The  change  in  the  isolated 

transactions  exception. 

II  '^ 

p  The  exception  concerning  certain 

g^up  practice  arrangements  with  a 
hospital. 

•  The  exception  for  payments  by  a 
physician  for  items  and  services. 

•  All  changes  in  definitions  in 
1877(h)  that  have  a  retroactive  effective 
date  (compensation  arrangement, 
remuneration,  group  practice). 


IV.  Analysis  of  and  Responses  to  Public 
Comments  on  the  Proposed  Rule — 
Phjrsician  Ownership  of,  and  Referrals 
to,  Health  Care  Entities  That  Furnish 
Clinical  Laboratory  Services 

In  response  to  the  publication  in  the 
Federal  Register  of  the  proposed  rule  on 
March  11, 1992,  we  received  299  timely 
public  comments.  The  comments  came 
bam  a  wide  variety  of  correspondents 
including  professional  associations  and 
societies,  health  care  workers,  law  firms, 
third  party  health  insurers,  hospitals, 
and  private  individuals.  We  screened 
each  commenter's  letter  and  grouped 
like  or  related  comments.  Some 
comments  were  identical,  indicating 
that  the  commenters  had  submitted 
form  letters.  After  associating  like 
comments,  we  placed  them  in  categories 
based  on  subject  matter  or  based  on  the 
portion  of  the  regulations  affected  and 
then  reviewed  the  comments.  All 
comments  relating  to  general  subjects, 
such  as  the  format  of  the  regulations, 
were  similarly  reviewed. 

This  process  identified  areas  of  the 
proposed  regulation  that  we  needed  to 
review  in  terms  of  their  effect  on  policy, 
consistency,  or  clarity  of  the  rules. 

We  have  presented  all  comments  and 
responses  in,  for  the  most  part,  the  order 
in  which  the  issues  appeared  in  the 
March  1992  proposed  rule. 

Note:  We  have  found  it  necessary  to  change 
the  designation  of  some  sections  from  what 
was  proposed.  We  have  prepared  a  table, 
which  appears  at  the  end  of  this  preamble, 
that  relates  the  requirements  in  this  final  rule 
to  the  correlative  proposed  sections  from 
which  they  evolved.  If  OBRA  '93  provisions 
resulted  in  significant  change,  we  so  identify 
OBRA  '93  as  the  source.  This  table  is 
intended  merely  to  assist  parties  who  may  be 
interested  in  comparing  specific  provisions  ' 
as  proposed  or  as  contained  in  OBRA  '93  to 
those  of  the  final  rule  with  comment.  It  does 
not  supplant  the  more  detailed  discussion  in 
this  preamble.  Unless  otherwise  indicated, 
citations  in  the  responses  that  follow  are  to 
the  sections  as  they  are  designated  by  this 
final  rule  with  comment. 

A.  General 

1.  Purpose  of  Final  Rule 

Comment:  One  commenter  requested 
that  the  Secretary  ensure  that  the  final 
rule  is  x:ast  so  that  its  purpose  is  clear; 
that  is,  the  rule  should  be  presented  so 
as  to  support  the  idea  that  the  ethical 
delivery  of  quality,  medically  necessary 
care  is  fundamental  to  preserving  the 
integrity  of  medical  practice  in  general 
as  well  as  the  Medicare  program  in 
particular. 

Response:  We  share  the  commenter's 
view.  We  believe  that  section  1877  was 
enacted  out  of  concern  over  the  findings 
of  various  studies  that  physicians  who 


have  a  financial  relationship  with  a 
laboratory  entity  order  more  clinical 
laboratory  tests  for  their  Medicare 
patients  than  physicians  who  do  not 
have  a  financial  relationship.  There 
have  been  at  least  10  studies  conducted 
over  the  past  few  years  that  concluded 
that  patients  of  physicians  who  have 
financial  relationships  with  health  care 
suppliers  receive  a  greater  number  of 
health  care  services  from  those 
suppUers  than  do  patients  generally. 
To  the  extent  that  section  1877  and 
this  final  rule  protect  against  this 
practice,  the  Medicare  program  and  its 
beneficiaries  are  well  served.  Therefore, 
to  the  extent  that  physicians  and 
providers  of  clinical  laboratory  services 
change  their  financial  relationships  and 
behavior  to  comply  with  provisions  of 
section  1877  and,  in  turn,  reduce 
overutilization  of  laboratory  services, 
we  believe  that  this  change  will  have  a 
'  positive  effect  on  other  health  insurance 
programs.  One  of  our  prime  goals  is  to 
ensure  that  our  rules  carry  out  the 
Congress'  mandate  in  a  maimer  that  is 
in  the  best  interest  of  all  individuals 
who  may  be  affected  by  the  rules. 

2.  Delay  of  Effective  Date 

Comment:  Several  commenters 
requested  that  we  delay  the  effective 
date  of  the  final  rule.  One  commenter 
recommended  a  60-day  delay,  another 
recommended  not  less  than  90  days, 
and  yet  another  commenter  requested 
not  less  than  120  days  from  the  date  of 
publication  in  the  Federal  Register  and 
that  application  of  the  regulation  should 
be  prospective  only. 

nespor}se:  We  usually  provide  for  a 
30-day  delay  in  the  effective  date  of  a 
final  rule.  This  delay  is  offered  so  that 
affected  parties  have  the  opportunity  to 
change  their  practices,  if  necessary,  to 
comply  with  the  requirements  of  the 
final  rule.  While  we  understand  that  the 
goal  behind  the  commenters' 
suggestions  is  to  provide  sufficient  time 
for  parties  affected  by  this  final  rule  to 
make  arrangements  to  comply  with  its 
requirements,  we  do  not  believe  that  an 
additional  delay  in  the  effective  date 
would  be  beneficial.  This  is  so  primarily 
because,  in  this  rule,  we  are  establishing 
additional  exceptions  from  the 
prohibition  on  referrals  based  upon 
public  comments.  In  addition,  we  plan 
to  publish  a  subsequent  final  regulation 
that  wrill  address  any  comments 
received  on  this  regulation. 

3.  Delay  of  Enforcement  Provisions 

Comment:  One  commenter  requested 
that  the  Secretary  indicate  that  the 
enforcement  of  the  prohibition  on 
referrals  begin  no  earlier  than  the 
effective  date  of  this  rule.  As  a  result  of 
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this  suggestion,  any  physician  who  is 
out  of  compliance  with  section  1877 
/     before  that  effective  date  would  be  held 
harmless  under  the  final  rule. 

Another  commenter  requested  that  we 
postpone  the  implementation  of 
sanctions,  at  the  very  least,  until  90  days 
after  the  Bnal  rule  has  been  issued. 

Response:  Section  1877(g)  of  the  Act 
sets  forth  several  enforcement 
provisions  that  apply  to  prohibited 
referrals  for  clinical  laboratory  services 
and  to  prohibited  claims  for  payment  for 
these  services. 

•  Section  1877(g)(1)  provides  for 
denial  of  Medicare  payment  for  a 
clinical  laboratory  service  furnished  as 
the  result  of  a  prohibited  referral. 

•  Under  section  1877(g)(2).  if  a 
person  collects  any  amounts  that  were 
billed  for  services  furnished  under  a 
prohibited  referral,  a  timely  refund  of 
each  amount  is  required. 

•  Section  1877(g)(3)  authorizes  the 
imposition  of  civil  money  penalties  of 
not  more  than  $15,000  for  each  such 
service  and  possible  exclusion  from  the 
Medicare  and  other  programs  for  any 
person  that  presents,  or  causes  to  be 
presented,  a  bill  or  a  claim  for  a  clinical 
laboratory  service  that  the  person  knows 
or  should  know  was  unlawfully  referred 
or  for  which  a  refund  has  not  been 
made. 

•  Under  section  1877(g)(4),  civil 
money  penalties  of  not  more  than 
$100,000  for  each  arrangement  or 
scheme  and  possible  exclusion  from 
participation  in  the  Medicare  and  other 
programs  are  authorized  in  cases  in 
which  a  physician  or  an  entity  enters 
into  a  circumvention  arrangement  or 
scheme  (such  as  a  cross-referral 
arrangement)  that  the  physician  or 
entity  knows  or  should  know  has  a 
principal  purpose  of  ensuring  referrals 
by  the  physician  to  a  particular  entity 
that  would  be  unlawful  under  section 
1877  if  made  directly.  (See  the  final  rule 
with  comment  published  by  the  Office 
of  Inspector  General  on  March  31, 1995 
(60  FR  16580)  for  further  information. 
That  rule  addresses  sections  1877(g)(3) 
and  (g)(4).) 

The  first  commenter  appears  to'be 
suggesting  that  these  statutory 
enforcement  provisions  should  not  be 
applied  until  the  effective  date  of  this 
final  rule  and  that  a  physician  who  is 
not  in  compliance  with  the  provisions 
of  the  statute  at  the  time  the  final  rule 
is  published  should  be  held  harmless 
imtil  the  effective  date  of  the  final  rule. 
The  second  commenter  sugg^ed  a  90- 
day  delay  in  application  ^f  any 
sanctions  folloMdng  publication  of  the 
final  rule. 

We  disagree  with  these  suggestions. 
First,  many  of  the  provisions  of  section 


1877  of  the  Act  were  efiiective  on 
January  1, 1992,  by  operation  of  law. 
T}iese  provisions  are,  for  the  most  part, 
self-implementing.  This  rule 
incorporates  into  regulations  statutory 
requirements  that  are  already  in  effect, 
clarifying  or  interpreting  certain 
provisions,  and  exercising  the 
Secretary's  duthority  to  promulgate 
additional  exceptions  through 
regulations.  Even  though  the 
requirements  of  this  final  rule  are 
effective  later  than  the  effective  date  of 
the  statute,  we  cannot  postpone  the 
statutory  effective  date.  Nonetheless, 
any  sanctions  that  can  be  applied  only 
as  a  result  of  the  clarification  or 
interpretation  of  the  statute  specified  in 
this  rule  will,  of  course,  be  applied 
prospectively,  beginning  with  the 
effective  date  of  this  rule. 

Section  1877(f)  of  the  Act  sets  forth 
certain  reporting  requirements  with 
which  entities  were  to  comply  by 
October  1, 1991.  Under  this  authority, 
we  conducted  a  survey  in  the  fall  of 
1991  concerning  physician  ownership 
in,  and  compensation  arrangements 
with,  entities  furnishing  clinical 
laboratory  services.  Based  on  data 
gathered  from  that  survey,  Medicare 
carriers  have  already  been  denying  some 
claims  for  laboratory  services  furnished 
by  a  laboratory  that  is  ind^^ndent  of  a 
physician's  office  and  that  are  furnished 
in  violation  of  the  prohibition  on 
referrals.  Similarly,  the  Office  of  the 
Inspector  General  could  impose 
sanctions  if,  for  example,  a  clinical 
laboratory  has  failed  to  refund  an 
amount  that  it  collected  for  a  service 
furnished  as  the  result  of  a  referral  if  the 
laboratory  knew  the  referral  was 
prohibited. 

4.  Good  Faith  Standard 

Comment:  One  commenter  suggested 
that  the  final  rule  have  either  a  good 
faith  standard  or  a  provision  that  the 
statute  will  not  be  violated  unless  the 
physician  or  the  laboratory  has  actual 
knowledge  of  a  prohibited  referral.  The 
commenter  requested  that  the  final  rule 
specify  the  scope  of  the  inquiry  required 
and  define  the  extent  of  the  duty 
imposed  upon  laboratories  and 
physicians  to  determine  the  relationship 
of  persons  that  would  affect  their  ability 
to  refer  laboratory  work  or  to  accept  a 
referral. 

Response:  It  is  important  to 
emphasize  that  the  statute  and  this  rule 
do  not  prohibit  financial  relationships 
that  exist  or  might  be  established 
betweea  physicians  and  entities 
providing  cUnical  laboratory  services. 
What  is  prohibited  are  certain  referrals 
for  clinical  laboratory  testing  of 
Medicare  patients.  The  statute  itself,  at 


section  1877(a)(2),  describes  "financial 
relationship"  for  purposes  of 
determining  whether  a  referral  is 
prohibited.  And,  as  discussed  above, 
section  1877(g)  specifies  several 
sanctions  that  may  be  applied  if  a 
physician  or  an  entity  billing  for  a 
Medicare  covered  clinical  laboratory 
service  violates  the  statute's 
requirements.  Thus,  unless  an  exception 
applies,  the  statute  operates 
automatically  under  its  own  terms  to 
prohibit  referrals  for  Medicare-covered 
clinical  laboratory  services  to  be 
performed  by  an  entity  with  which  the 
physician  or  an  immediate  family 
member  of  the  physician  has  a  financial 
relationship. 

We  understand  that  this  commenter  is 
advocating  adoption  of  a  policy  that 
would  hold  harmless  a  physician  or 
laboratory  if  there  is  no  intention  on  the 
part  of  either  to  seek  an  advantage  from 
an  ownership  interest  or  compensation 
arrangement.  The  commenter  is  also 
concerned  that  a  physician  or  a 
laboratory  may  be  unintentionally 
involved  in  a  relationship  that  would 
call  the  physician's  referrals  into 
question.  Similarly,  a  laboratory  may  be 
unaware  that  it  has  a  relationship  with 
a  referring  physician's  relatives  that 
would  cause  die  prohibition  to  apply. 
However,  the  statutory  prohibition 
against  referrals  in  such  situations 
applies  because  of  the  existence  of  the 
financial  relationship,  not  because  of 
the  intent  of  the  physician  or  laboratory 
or  because  there  is  actual  knowledge  of 
the  relationship.  It  is  the  responsibility 
of  physicians  and  laboratory  entities  to 
take  whatever  steps  are  necessary  to 
ensure  that  they  do  not  violate  Federal 
law. 

5.  Physician  Ownership  of  Health  Care 
Facilities 

Comment:  One  major  national 
medical  organization  indicated  that  it 
believed  ownership  of  health  care 
facilities  by  referring  physicians  is  an 
issue  that  should  be  addressed,  and  it 
supported  the  proposed  rule.  It  believed 
there  is  increased  evidence  that,  when 
physicians  have  a  financial  relationship 
with  an  entity,  the  relationship 
adversely  affects  patient  care  and  adds 
to  the  cost  of  health  care  in  the  United 
States.  Therefore,  the  organization 
believed  that  physicians  should  not 
have  a  direct  or  indirect  financial 
interest  in  diagnostic  or  therapeutic 
facilities  to  which  they  refer  patients, 
and  it  indicated  support  for  legislation 
and  regulations  that  would  eliminate 
this  conflict  of  interest  by  prohibiting 
such  ownership  arrangements  in  health 
care. 
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Response:  We  agree  with  this 
commenter.  As  stated  earUer,  recent 
studies  have  concluded  that  there  is  a 
higher  level  of  utilization  of  services 
when  physicians  refer  patients  to 
entities  with  which  they  have  a 
financial  relationship.  As  mentioned  in 
the  preamble  to  the  proposed  rule  (57 
FR  8589),  a  report  from  the  Office  of  the 
Inspector  General  to  the  Congress 
established  that  at  least  25  percent  of 
the  nearly  4500  independent  clinical 
laboratories  are  owned  in  whole  or  in 
part  by  referring  physicians.  The  same 
report  foimd  that  Medicare  patients  of 
referring  physicians  who  own  or  invest 
in  independent  clinical  laboratories 
'received  45  percent  more  clinical 
laboratory  services  than  all  Medicare 
patients.  ("Financial  Arrangements 
Between  Physicians  and  Health  Care 
Businesses,"  May  1989,  page  18).  A 
study  published  in  "Medical  Care"  (Vol. 
32,  No.  2)  in  February  1994  found  that 
a  review  of  clinical  laboratory  practices 
in  Florida  lends  support  to  the 
contentions  of  critics  that  physician 
joint  ventures  (health  care  businesses 
that  physicians  own,  but  where  they  do 
not  practice  or  directly  provide  services) 
result  in  increased  use  of  services  and 
higher  charges  to  consumers. 
Utilization,  measured  as  the  niunber  of 
billable  laboratory  procedures  per 
patient,  is  significantly  higher  in 
faciUties  owned  by  referring  physicians. 
Although  the  study  reported  only 
negligible  differences  in  charges  per 
procedure  (compared  to  nonphysician- 
owned  facilities),  it  foimd  that  higher 
utilization  rates  resulted  in  significantly 
higher  gross  and  net  revenue  per 
patient.  Furthermore,  the  study  found 
that  differences  in  average  production 
costs  per  patient  in  physician-ownied 
and  nonphysician-owned  facilities  were 
not  »gnificant.  The  net  result  is  that 
physician  joint  ventures  are  far  more 
profitable  than  comparable 
nonphysician  joint  ventures.  The  study 
results,  which  included  laboratory 
services  furnished  to  both  private  and 
publicly  insured  patients,  corroborate 
previous  evidence  of  higher  use  of 
laboratory  procedures  among  Medicare 
and  Medicaid  patients  treated  by 
referring  physician  investors. 

Many  States  have  enacted  or  are 
considering  regulations  that  would 
affect  physician  referrals  to  entities  with 
which  the  physicians  have  financial 
relationships.  For  example.  New  Jersey 
implemented  regulations  that  effectively 
prohibit  physicians  bom  referring 
patients  to  facilities  they  own. 
Physicians  who  do  not  comply  with  the 
regulations  are  subject  to  sanctions 
under  the  State's  physidans  practice 


law.  Furthermore,  in  OBRA  '93  the 
Congress  has  extended  application  of 
the  prohibition  on  referrals  to  other 
types  of  health  care  services  and  health 
care  entities. 

6.  Process  for  Amending  Regulations 

Comment:  One  commenter  indicated 
that  we  should  maintain  an  expedited 
process  for  amending  the  regulations 
and  issuing  clarifications.  The 
commenter  pointed  out  that,  despite  a 
careful  review  of  the  proposed 
regulations,  it  is  not  possible  to  identify 
all  of  the  unintended  consequences  of 
applying  the  proposed  regulations  to 
particular  laboratory  arrangements.  The 
commenter  believed  that  unless  we 
respond  quickly  to  issue  clarifications 
and  correct  such  problems  when 
identified,  inappropriate  regulations  can 
disrupt  the  delivery  of,  and  limit  patient 
access  to,  quality  clinical  laboratory 
services. 

Response:  We  understand  and 
appreciate  the  conunenter's  desire  to 
feel  secure  about  the  requirements  of  the 
law.  We  make  all  possible  efforts  to 
publish  final  rules  as  quickly  as  possible 
and  to  amend  the  regulations 
expeditiously  if  clarifications  or  changes 
are  needed  and  can  be  accomplished 
through  rulemaking.  In  addition,  we 
keep  our  regional  offices  and  the 
Medicare  contractors  informed  through 
manual  instructions  of  technical 
changes  that  can  be  made  vdthout 
rulemaking.  The  contractors,  in  tiun, 
advise  the  physicians  and  laboratory 
entities  in  their  service  areas  of  such 
changes.  In  regard  to  inquiries  about 
particular  laboratory  arrangements,  our 
regulations  do  not  provide  for  the 
issuance  of  formal  advisory  opinions  of 
any  kind  pertaining  to  section  1877  or 
any  other  section  of  the  law  for  which 
we  are  responsible.  We  receive  a  large 
volume  of  correspondence  from  the 
pubhc,  and  we  do  respond  to  general 
questions  about  the  contents  of  our 
regulations  and  manuals.  We,  however, 
do  not  have  the  authority  and  will  not 
attempt  to  interpret  the  applicabiUty  of 
these  physician  self-refeiral  provisions 
to  situations  posed  in  correspondence. 
Our  advice  must,  of  necessity,  continue 
to  be  general. 

7.  Evolution  of  Group  Practices 

Comment:  Before  the  enactment  of 
section  1877  of  the  Act,  the  Medicare 
program  did  not  have  a  statutory 
definition  of  "group  practice,"  nor  any 
detailed  body  of  law  developed  through 
regulations  or  manual  instructions  to 
define  or  othervdse  recognize  a  group 
practice  as  a  provider  entity.  One 
commenter  indicated  that  we  should 
recognize  the  significance  of  this 


rulemaking  to  the  development  and 
evolution  of  group  practices  in  this 
country. 

The  conmienter  expressed  hope  that 
regulations  wiU  recognize  the  diversity 
of  business  structures  within  the  group 
practice  field  and  accommodate 
nonabusive  arrangements  for  the 
provision  of  cUnical  laboi^tory  services 
based  on  the  substance  of  the 
arrangements,  not  merely  their  form. 

The  commenter  also  indicated  that  we 
should  be  mindful  of  the  significance  of 
this  rule  to  the  competitive  "playing 
field"  in  health  care.  It  was  stated  that, 
as  medical  group  practices  evolve  into 
larger  and  more  full-service  providers  of 
a  wide  range  of  physician  ancillary  and 
other  health  care  products  and  services, 
they  are  furnishing  many  items  and 
services  that  have  traditionally  been 
furnished  by  inpatient  institutions  or 
inde{)endent  suppliers.  The  commenter 
also  expressed  hope  that  nothing  in  the 
final  rule  will  prohibit  group  practices 
from  performing  services  for  other 
physicians'  patients  or  other  providers 
assuming,  of  course,  that  the  referring 
source  does  not  have  a  prohibited 
financial  arrangement  with  the  group. 
The  commenter  applauded  us  for 
proposing  a  rule  that  does  not  force 
groups  to  choose  between  serving  their 
own  patients  and  those  of  otherwise 
Uiiuelated  physicians. 

Response:  In  pubUshing  these  final 
regulations,  it  is  not  our  intent  to 
obstruct  the  efforts  of  an  association  of 
physicians  to  qualify  as  a  group  practice 
under  the  definition  in  section 
1877(h)(4)  and  therefore  qualify  for  the 
in-office  ancillary  services  exception  set 
forth  in  section  1877(b)(2)  of  the  Act 
and  described  in  §  411.355(b).  If  a  group 
of  physicians  meets  the  definition  of  a 
"group  practice"  under  section  1877(h), 
it  could  also  be  eligible  for  the 
exception  for  physicians'  services  in 
section  1877(b)(1)  and  possibly  the 
exception  in  section  1877(e)(7)  for 
certain  arrangements  between  a  hospital 
and  a  group  practice.  Further,  we 
believe  that,  to  the  extent  (possible,  we 
have  accommodated  various  group 
practice  configiu^tions  given  the 
statutory  parameters. 

The  pomt  made  in  the  last  sentence 
of  the  comment,  as  we  understand  it, 
endofses  the  adoption  of  a  policy  that 
would  enable  group  practice 
laboratories  to  continue  to  fwrform 
laboratory  tests  for  their  own  patients  as 
well  as  to  accept  laboratory  referrals 
from  physicians  in  the  commimity  who 
do  not  have  a  financial  relationship 
with  the  group  practice.  In  the 
responses  to  various  comments 
presented  below,  we  have  clarified  that 
the  provisions  of  section  1877  prohibit 
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laboratory  referrals  only  if  a  financial 
relationship  exists  between  the  referring 
physician  (or  an  immediate  family 
member)  and  the  laboratory  entity.  In 
other  words,  the  law  does  not  prohibit 
,,a  laboratory  firom  accepting  referrals 
from  a  physician  who  does  not  have  a 
financial  relationship  with  it.  Therefore, 
in  all  situatiois,  a  group  practice  will  be 
permitted  to  accept  referrals  for 
laboratory  services  from  physicians  in 
the  community  who  do  not  have,  or  do 
not  have  an  immediate  family  member 
who  has,  a  financial  relationship  vdth 
the  group  practice  or  the  laboratory. 

8.  Use  of  Diagnosis  Code  for  Laboratory 
Billing 

Comment:  One  commenter  believed 
the  government  is  being  misled  about 
the  need  for  certain  diagnostic  testing. 
The  commenter  noted  that  self-referrals 
could  be  used  by  unscrupulous 
physicians  as  a  means  to  generate 
income.  The  commenter  believed  a 
major  check  on  this  practice  would  be 
the  requirement  of  an  appropriate 
diagnosis  code  for  each  service  billed. 
The  commenter  believed  it  should  be 
the  role  of  the  Medicare  carriers  to 
monitor  unnecessary  testing  and  then  to 
take  appropriate  actions  so  that  no 
testing  is  paid  for  if  the  diagnosis  code 
does  not  suggest  medical  need. 

Response:  Section  202(g)  of  the 
Medicare  Catastrophic  Coverage  Act  of 
1988  (Public  Law  100-360).  enacted 
July  1, 1988,  added  paragraph  (p)  to 
section  1842  of  the  Act.  Under  die 
provisions  of  section  1842(p)(l),  each 
bill  or  request  for  payment  for 
physicians'  services  under  Medicare 
Part  B  must  include  the  appropriate 
diagnosis  code  "as  established  by  the 
Secretary"  for  each  item  or  service  the 
Medicare  beneficiary  received.  We  fully 
explain  the  conditions  and  requirements 
of  this  provision  in  a  final  rule 
published  on  March  4, 1994  (59  FR 
10290). 

The  conference  report  that 
accompanied  Public  Law  100-360 
explained  clearly  the  purpose  of  the 
requirement  for  physician  diagnostic 
coding.  After  rejecting  a  Senate 
provision  that  would  have  required  the 
use  of  diagnostic  codes  on  all 
prescriptions,  because  they  believed 
that  the  requirement  would  have  been 
unduly  burdensome  on  Medicare 
suppliers  of  services,  the  conferees 
agreed  to  require  diagnostic  coding  for 
physicians'  services  under  Part  B.  They 
explained  their  reasons  for  this 
requirement  as  follows:  "This 
information  would  be  available  ^or 
immediate  use  for  utilization  review  of 
physician  services  *  *  *."  (H.R.  Conf. 
Rep.  No.  661, 100th  Cong..  2nd  Sess. 


191  (1988))  The  new  coding 
requirement  does  not  apply  to  bills  from 
laboratories,  except  for  physician 
laboratory  services,  which  are  described 
in  section  405.556. 

Claims  submitted  directly  to  the 
Medicare  carrier  by  a  clinical  laboratory 
that  is  not  part  of  a  physician's  office  are 
not  subject  to  the  above  requirement. 
The  Medicare  carriers,  however,  review 
claims  submitted  for  payment  to  ensure 
that,  to  the  extent  possible,  only  services 
that  aie  reasonable  and  necessary  for  the 
treatment  of  an  illness  or  injury  or  to 
improve  the  functioning  of  a  malformed 
body  member  are  approved  for  payment. 
We  agree  that  it  would  be  easier  for  a 
Medicare  carrier  to  make  a  medical 
necessity  determination  if  the  claim 
contained  an  appropriate  diagnosis 
coding.  It  is  clear,  however,  that  the 
Congress  intended  to  limit  diagnosis 
coding  to  physicians'  services. 
Therefore,  at  this  time,  we  are  unable  to 
accept  the  suggestion  the  commenter 
made. 

9.  Referrals  That  Are  Not  Abusive 

Comment:  One  commenter  indicated 
that  it  would  appear  that  relationships 
between  a  practitioner  and  an  entity 
would  not  pose  a  risk  of  patient  or 
program  abuse  if  the  relationships  do 
not  result  in  a  return  to  the  practitioner 
of  monies  beyond  those  that  would  be 
received  if  the  physician  directly 
furnished  such  laboratory  tests  (or  other 
Medicare  outpatient  services). 

The  commenter  suggested  that  it 
would  be  helpful  if  an  exception  could 
be  established  for  referrals,  from  a 
physician  to  an  entity,  that  are 
medically  necessary  (that  is,  represent 
legitimate  claims  on  the  Medicare 
program)  and  are  not  motivated  by 
direct  or  indirect  financial  benefits  that 
exceed  fair  market  value  accruing  to  the 
physician. 

Response:  The  commenter  appears  to 
argue  that  the  prohibition  should  not 
apply  to  a  referral  that  is  made  by  a 
physician  to  an  entity  with  which  he  or 
she  has  a  financial  relationship  if  the 
service  being  performed  is  determined 
to  be  medically  necessary  and  the 
physician  does  not  realize  an 
unacceptable  financial  gain  as  a  result  of 
the  laboratory  referral.  The  financial 
gain  could  not  be  larger  than  the  fair 
market  value  of  what  he  or  she  would 
realize  if  the  service  was  performed,  for 
example,  in  his  or  her  own  office  and 
would  have  qualified  for  the  in-office 
ancillary  services  exception. 

Section  1862(a)(1)  states,  in  part,  that, 
notwithstanding  any  other  provision  of 
title  XVin  of  the  Act,  no  payment  may 
be  made  under  Part  A  or  Part  B  of  the 
Medicare  program  for  any  expenses 


incurred  for  items  or  services  that  are 
not  reasonable  and  necessary  for  the 
diagnosis  or  treatment  of  an  illness  or 
injiuy  orto  improve  the  functioning  of 
a  malformed  body  member.  In 
exercising  their  contractual 
responsibilities.  Medicare  carriers 
enforce  this  overriding  coverage 
criterion  through  the  use  of  claims 
screens,  medical  review,  and  other 
procedures.  The  commenter  appears  to 
believe  that,  because  these  carrier 
safeguards  are  in  place,  a  "reasonable 
and  necessary"  exception  could  be 
established.  The  problem  with  this 
commenter's  approach  is  twofold.  First, 
section  1877  prohibits  certain  referrab 
to  entities  with  which  the  referring 
physician  or  an  immediate  family 
member  has  a  financial  relationship 
regardless  of  whether  the  service 
furnished  is  found  by  a  carrier  to  be 
medically  necessary.  Second,  assessing 
whether  a  physician's  referrals  result  in 
a  financial  gain  from  the  relationship 
with  a  laboratory  would  be  a  very 
difficult  and  burdensome  administrative 
process.  Carriers  process  approximately 
4  million  claims  for  clinical  laboratory 
services  each  year.  It  would  be  very 
costly  to  determine  whether  each  claim 
called  into  question  by  certain  referrals 
results  in  a  cost  benefit  to  the  referring 
physician. 

10.  Contractor  Implementation 

Comment:  One  commenter,  a 
Medicare  contractor,  indicated  it  had 
concerns  with  the  administration  of  the 
prohibition  on  referrals  along  with  the 
numerous  exceptions  that  have  been 
granted  for  specific  services,  certain 
ownership  or  investment  interests,  and 
certain  compensation  arrangements.  The 
commenter  anticipates  that  the 
monitoring  of  these  various  provisions 
will  be  complex  and  will  greatly  affect 
post-pay  and  systems  areas. 

Response:  It  is  not  clear,  at  this  time, 
how  significant  a  workload  the 
provisions  will  create  for  carrier  claims 
processing  and  fraud  units.  However, 
once  this  rule  is  published,  the  carriers 
will  start  performing  compliance  audits 
based  on  specified  criteria.  We  do  not 
expect  that  these  audits  will  result  in 
much  increase  in  the  carrier's  workload. 
We  do  not  believe  that  there  will  be  any 
significant  effect  on  either  post-pay  or 
systems  areas. 

B.  Scope  of  Regulations 

Comment:  One  commenter  indicated 
that  the  preamble  section  of  the 
proposed  rule  explainiiig  what  the 
agency  believes  is  the  regulatory  scope 
(57  FR  8593)  should  be  omitted.  The 
commenter  contended  that  it  imparts  no 
specific  guidance  and  defines  no 
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regulatory  requirement.  Furthermore, 
this  commenter  objected  to  the 
preamble  reference  to  violations  of  other 
Federal  or  State  law  and  stated  that  it  is 
gratuitous  to  advise  the  regulated  entity 
or  person  that  compliance  v\rith  section 
1877  of  the  Act,  or  regulations 
promulgated  thereunder,  does  not 
foreclose  citation  and  adjudication 
imder  another  Federal  or  State  statutory 
requirement  or  regulation. 

Response:  We  disagree.  Sections  411.1 
and  411.350,  as  described  in  the 
preamble  of  the  proposed  rule  and  as  set 
forth  in  the  proposed  regulation, 
conform  to  regulation  drafting 
guidelines  in  explaining  the  general 
content  of  42  CFR  part  411,  subpart  J. 
Our  intent  in  including  this 
information,  something  that  is  routinely 
done  in  any  new  HCFA  regulation,  is  to 
provide  the  public  with  an  outline  of 
the  regulation's  substantive  content. 

In  this  case  it  is  important  as  well  to 
state  what  the  new  regulation  does  not 
provide  for.  Before  the  proposed  rule 
was  published,  we  received  nimierous 
inquiries  indicating  that  the  provisions 
of  section  1877  were  being  confused 
vrith  the  anti-kickback  safe  harbors 
specified  in  the  final  rule  published  on 
July  29,  1991  (56  FR  35952).  In  fact,  the 
Medicare  anti-kickback  statute  (section 
1128B(b)  of  the  Act)  and  section  1877, 
while  similar  in  that  they  address 
possible  abuses  of  Medicare,  are 
different  in  scope  and  application  and, 
therefore,  need  to  be  distinguished.  The 
conference  report  for  OBRA  '89  includes 
the  following  statement: 

The  conferees  wish  to  clarify  that  any 
prohibition,  exemption,  or  exception 
authorized  under  this  provision  in  no  way 
alters  (or  reflects  on)  the  scope  and 
application  of  the  anti-kickback  provisions  in 
section  1128B  of  the  Social  Security  Act  The 
conferees  do  not  intend  that  this  provision 
should  be  construed  as  affecting,  or  in  any 
way  interfering,  (sicl  with  the  efforts  of  the 
Inspector  General  to  enforce  current  law, 
such  as  cases  described  in  the  recent  Fraud 
Alert  issued  by  the  Inspector  General.  In 
particular,  entities  which  would  be  eligible 
for  a  specific  exemption  would  be  subject  to 
all  of  the  provisions  of  current  law.  (H.R. 
Gonf.  Rep.  No.  386, 101st  Cong.,  1st  session 
856  (1989).) 

Furthermore,  we  believe  it  is  our  duty 
to  inform  the  pubUc  that  lawful  conduct 
under  sections  1128B  and  1877  of  the 
Act  may  not  be  lawful  under  other 
Federal  statutes  or  State  law  or 
regulations.  Conversely,  conduct  that  is 
lawful  under  those  other  authorities 
may  be  prohibited  under  section  1877 
and  these  final  regulations. 


C.  Definitions 

1.  Clinical  Laboratory  Services 

Under  the  proposed  rule  (section 
411.353),  "laboratory  services"  are 
considered  to  be  any  services  provided 
by  the  entities  described  in  section 
493.2.  The  preamble  to  the  proposed 
rule  pointed  out  at  57  FR  8595  that  this 
would  include  anatomical  laboratory 
services  but  would  not  include 
noninvasive  tests  that  are  not 
considered  clinical  laboratory  services, 
such  as  electroencephalograms  or 
electrocardiograms.  Nor  would  it 
include  x-rays  or  diagnostic  imaging 
services,  sudi  as  mammogram  and 
computerized  axial  tomography  scans. 

Comment:  A  few  commentera 
recommended  that  a  definition  of 
"clinical  laboratory"  be  included  in  the 
regulations.  They  suggested  that,  if  the 
definition  used  for  purposes  of  the 
CUnical  Laboratory  Improvement 
Amendments  of  1988  (CLIA  '88)  is  to  be 
adopted,  that  it  should  be  repeated  in 
section  411.351. 

One  commenter  indicated  that  the 
definition  of  clinical  laboratory  should 
state  the  following: 

"Clinical  laboratory  means  a  facility 
for  the  examination  of  materials  derived 
frxim  the  human  body  for  the  purpose  of 
providing  information  for  the  diagnosis, 
prevention,  or  treatment  of  any  disease 
or  impairment  of,  or  the  assessment  of 
the  health  of,  hiunan  beings,  as 
described  in  section  493.2.  Such 
examinations  include  screening 
procedures  to  determine  the  presence  or 
absence  of  various  substances  or 
organisms  in  the  body.  Such 
examinations  do  not  include 
noninvasive  tests,  such  as 
electroencephalograms, 
electrocardiograms,  x-rays  or  diagnostic 
imaging  services,  such  as  mammogram 
and  computerized  axial  tomography 
services." 

Response:  We  agree  that  this  final 
regulation  should  contain  a  definition  of 
clinical  laboratory.  Thus,  based  on  the 
definition  at  section  493.2,  which 
defines  a  laboratory  for  CLIA  purposes, 
we  are  including  the  following  in 
section  411.351: 

Laboratory  means  an  entity  furnishing 
biological,  microbiological,  serological, 
chemical,  immunohematological, 
hematological,  biophysical,  cytological, 
pathological,  or  other  examination  of 
materials  derived  from  the  human  body  for 
the  purpose  of  providing  information  for  the 
diagnosis,  prevention,  or  treatment  of  any 
disease  or  impairment  of,  or  the  assessment 
of  the  health  of,  human  beings.  These 
examinations  also  include  procedures  to 
determine,  measure,  or  otherwise  describe 
the  presence  or  absence  of  various  substances 
or  organisms  in  the  body.  Entities  only 


collecting  or  preparing  specimens  (or  both)  or 
only  serving  as  a  mailing  service  and  not 
performing  testing  are  not  considered 
laboratories. 

Comment:  One  commenter  urged  that 
the  definition  of  laboratory  services 
should  include  a  statement  that  what 
are  considered  clinical  laboratory 
services  for  current  procedural 
terminology  (CPT)  code  purposes  are 
also  considered  clinical  laboratory 
services  for  the  purpose  of  these 
regulations.  Thus,  in  this  commenter's 
opinion,  there  would  be  no  question 
about  what  constitutes  clinical 
laboratory  services. 

Response:  As  mentioned  in  the 
response  to  the  previous  comment,  we 
have  defined  a  clinical  laboratory  as 
meaning  any  laboratory  entity  that  is 
required  to  satisfy  the  CLIA  standards  in 
order  to  perform  tests  on  human  beings 
for"*  *  *  the  purpose  of  providing 
information  for  the  diagnosis, 
prevention,  or  treatment  of  any  disease 
or  impairment  of,  or  the  assessment  of 
the  health  of,  human  beings."  Therefore, 
for  the  purposes  of  the  prohibition  on 
physician  self-referral,  we  are  defining 
"clinical  laboratory  services"  at  section 
411.351  as  follows: 

Clinical  laboratory  services  means  the 
biological,  microbiological,  serological, 
chemical,  immunohematological, 
hematological,  biophysical,  cytological, 
pathological,  or  other  examination  of 
materials  derived  from  the  human  body  for 
the  purpose  of  providing  information  for  the 
diagnosis,  prevention,  or  treatment  of  any 
disease  or  impairment  of,  or  the  assessment 
of  the  health  of,  human  beings.  These         ^ 
examinations  also  include  procedures  to 
determine,  measure,  or  otherwise  describe 
the  presence  or  absence  of  various  sulntances 
or  organisms  in  the  body. 

Given  this  position,  the  American 
Medical  Association  (the  organization 
responsible  for  CPT)  and  the  CPT 
publication  would  not  be  the  references 
to  define  the  kind  of  services  that  are 
regulated  by  the  physician  referral 
legislation.  If  individuals  want  to  know 
what  specific  tests  and  test  systems  are 
subject  to  CUA  certification,  they  may 
contact  the  Center  for  Disease  Control 
and  Prevention  (CDC),  Public  Health 
Service,  Attention:  CLIA,  1600  Clifton 
Road,  Atlanta,  GA  30333.  CDC  has 
categorized  approximately  12,000  test 
systems,  assays,  and  examinations  for 
complexity  using  the  criteria  at  42  CFR 
493.17.  CDC  publishes  notices 
periodically  in  the  Federal  Register  to 
aimounce  additional  test  systems, 
assays,  or  examinations  that  have  been 
categorized  or  recategorized  since  the 
preceding  publication. 

For  these  reasons,  we  do  not  support 
the  sole  use  of  CPT  codes  to  identify 
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clinical  laboratory  services  for  physician 
referral  purposes. 

Comment:  One  commenter  suggested 
that  it  would  be  helpful  to  define  further 
what  type  of  anatomical  laboratory 
services  are  covered  by  the  statute  and 
which  specific  tests  we  consider  to  be 
noninvasive  and  not  subject  to  the 
prohibition  on  referrals. 

Response:  We  agree  with  this 
commenter.  As  mentioned  in  the 
preamble  to  the  proposed  rule  (57  FR 
8595),  anatomical  laboratory  services 
are  subject  to  the  prohibition  on 

{>hysician  referrals.  Anatomical 
aboratory  services  (and  anatomical 
pathology  services)  involve  the 
examination  of  tissue,  often  tissue 
removed  diuing  siu^ry.  As  such,  it 
appears  to  us  that  anatomical  laboratory 
services  are  always  invasive  (that  is, 
they  involve  the  examination  of 
materials  derived  from  the  human  body, 
as  described  in  42  CFR  493.2). 
Therefore,  we  believe  that  these  tests 
would  always  be  subject  to  CLIA  and 
section  1877.  Consequently,  any 
physician  who  refers  patients  for  these 
kinds  of  tests  to  a  laboratory  with  which 
he  or  she  (or  a  family  member)  has  a 
financial  relationship  could  be  in 
violation  of  section  1877.  In  such  a  case, 
any  of  the  many  exceptions  in  section 
1877  might  exempt  that  physician's 
referral  from  the  prohibition. 

The  commenter  has  also  suggested 
that  we  specify  which  noninvasive 
testing  is  exempt  from  the  prohibition 
on  referrals.  As  mentioned  in  the 
response  to  the  previous  comment,  we 
believe  that  the  most  appropriate  way 
for  a  physician  or  clinical  laboratory  to 
determine  if  Medicare  considers  a 
diagnostic  test  to  be  a  clinical  laboratory 
test  subject  to  the  requirements  of 
section  1877,  is  to  find  out  if  the  test  is 
subject  to  categorization  under  CLIA. 
The  Medicare  carriers  are  available  to 
provide  this  information  to  individuals 
and  physicians  if  it  is  not  clear  to  a 
physician,  other  supplier,  or  provider  of 
services  and  if  they  do  not  have 
available  the  latest  compiled  list  of 
clinical  laboratory  test  systems,  assays, 
and  examinations  categorized  by 
complexity  and  published  by  the  CDC. 
If  a  test  does  not  appear  on  a  compiled 
list,  a  physician  or  laboratory  should 
contact  the  CE)C  at  the  address  we 
mentioned  in  the  last  response  in  order 
to  be  certain,  since  the  lists  are  not  yet 
complete. 

2.  Compensation  Arrangement 

Under  the  proposed  rule  (§  411.351), 
a  compensation  arrangement  would  be 
any  arrangement  that  involves  any 
remimeration  between  a  physician  or  a 
member  of  his  or  her  immediate  family 


and  an  entity.  The  definition  of 
compensation  arrangement  was 
amended  by  OBRA  '93  to  exclude 
certain  types  of  remuneration  (identified 
in  section  LD.l.c.  of  this  preamble). 

Comment:  One  commenter  indicated 
that  the  final  regulations  need  to  give  a 
specific  definition  for  the  phrase 
"compensation  arrangement,"  not 
simply  repeat  the  words  that  the 
Congress  has  provided. 

Response:  The  commenter  did  not 
explain  why  the  proposed  definition 
was  perceived  as  insufficient.  The 
words  of  the  definition  are  specific,  and 
we  do  not  believe  they  are  susceptible 
to  misinterpretation.  The  definition  is 
broad,  because  it  covers  any 
remuneration  between  a  physician  (or 
an  immediate  family  member)  and  an 
entity,  and  it  may  be  this  aspect  of  the 
definition  that  concerned  the 
commenter.  We  believe,  however,  that  it 
was  the  intent  of  the  Congress  to 
include  all  arrangements  (direct  and 
indirect)  between  physicians  and 
laboratories  involving  any 
remuneration.  We  believe  that  the 
statutory  definition  accomplishes  this 
purpose.  In  the  OBRA  '93  amendments, 
the  Congress  retained  the  broad 
definition  of  "remuneration"  in  section 
1877(h)(1)(B),  but  did  specifically 
except  from  the  term  "compensation 
arrangement"  a  very  limited  list  of 
arrangements  involving  the  kinds  of 
remuneration  listed  in  section 
1877(h)(1)(C).  These  changes  are 
reflected  in  this  final  regulation. 

Comment:  One  commenter  indicated 
that  laboratories  often  must  enter  into 
arrangements  with  physicians,  who  are 
not  employed  by  the  laboratory,  for 
necessary  services.  The  commenter 
believed  that  as  long  as  certain 
safeguards,  comparable  to  those 
applicable  to  arrangements  between 
physicians  and  hospitals,  are  met,  these 
arrangements  should  not  be  considered 
compensation  arrangements  that  would 
prohibit  the  physicians  from  making 
referrals.  Examples  of  such 
arrangements  are  (1)  an  arrangement  to 
review  abnormal  test  results  when 
further  medical  consultation  is  required, 
and  (2)  a  contract  with  a  physician  to 
provide  various  consultation  services, 
such  as  reviewing  anatomic  pathology 
specimens,  interpreting  bolter  monitors 
or  electrocardiograms,  and  reviewing 
Pap  tests. 

Another  commenter  indicated  that, 
because  of  the  breadth  of  the  self- 
referral  law,  any  time  a  laboratory 
makes  a  payment  to  a  physician,  a 
compensation  arrangement  is  created. 
Thus,  for  example,  if  a  laboratory 
maintains  a  self-insured  group  medical 
plan  and  pays  physicians  directly  for 


the  medical  services  provided  to  its 
employees,  it  would,  in  this 
commenter's  view,  have  a  compensation 
arrangement  with  those  physicians  and 
should  not  accept  Medicare  referrals 
from  them.  The  commenter  suggested 
that  these  types  of  legitimate 
arrangements  should  not  be  considered 
compensation  arrangements  as  long  as 
safeguards  are  put  into  place  to  ensure 
nonabuse. 

Response:  What  these  commenters  are 
asking  for  is  an  exception  for  an 
arrangement  under  which  a  referring 
physician  furnishes  services  to  a 
laboratory  (or,  alternatively,  that  the 
term  compensation  arrangement  be 
defined  in  a  manner  so  as  not  to  include 
that  arrangement).  Section  1877(e)(3),  as 
amended  by  OBRA  '93.  provides  an 
exception  for  a  compensation 
relationship  in  which  a  laboratory  entity 
pays  a  physician  for  personal  services 
furnished  under  an  arrangement.  Such 
an  arrangement  does  not  result  in  the 
physician  being  prohibited  from  making 
referrals  to  that  entity  if  certain  specific 
conditions  (detailed  in  section  I.D.B.d. 
of  this  preamble)  are  met. 

In  addition  to  the  exception  in  section 
1877(e)(3),  section  1877(e)(2),  as 
amended  by  OBRA  '93.  provides  that,  if 
a  laboratory  makes  payments  to  a 
physician  as  the  result  of  a  bona  fide 
employment  relationship  with  the 
physician,  that  physician's  referrals 
would  not  be  prohibited,  providing 
certain  criteria  are  met. 

Comment:  One  commenter  stated  that 
in  many  situations  laboratories  are 
required  by  State  or  Federal  law  to  have 
particular  arrangements  with 
physicians.  For  example,  under  the  new 
CLIA  regulations  (42  CFR  part  493), 
laboratories  may  be  required  to  have 
physicians  in  a  number  of  different 
positions  in  the  laboratory.  The 
commenter  believed  these  types  of 
arrangements  should  not  be  considered 
compensation  arrangements  that  would 
prohibit  referrals  by  the  physicians. 

Response:  As  mentioned  in  an  earlier 
response,  it  is  our  belief  that  most  of 
these  arrangements  could  qualify  for 
either  the  exception  found  in  section 
1877(e)(2)  for  bona  fide  employment 
relationships  or,  when  the  physicians 
are  not  employed,  section  1877(e)(3)  for 
personal  service  arrangements. 

Accordingly,  a  compensation 
arrangement  between  a  laboratory  and  a 
referring  physician  for  specific 
identifiable  services  that  has  all  of  the 
elements  required  for  the  subject 
exceptions  would  not  cause  that 
physician's  referrals  to  be  prohibited. 

Comment:  One  commenter  noted  that 
laboratories  routinely  sell  services 
directly  to  physicians  who  then 
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reimburse  the  laboratory  for  those 
services  before  marking  them  up  to 
patients.  The  commenter  did  not  beUeve 
that  those  payments  should  constitute  a 
compensation  arrangement. 

Response:  As  set  forth  in  OBRA  '93, 
section  1877(e)(8)(A)  of  the  Act  provides 
a  compensation-related  exception  for 
physicians  who  pay  a  laboratory  in 
exchange  for  the  provision  of  clinical 
laboratory  services  (see  section 
411.357(0(1)). 

The  commenter  has  made  the  point 
that  physicians  routinely  reimburse 
laboratories  for  services  and  then  mark 
them  up  to  patients.  Under  section 
1833(h)(5)(A),  Medicare  payment  for  a 
clinical  diagnostic  laboratory  test  may 
be  made  only  to  the  person  or  entity  that 
performed  or  supervised  the 
performance  of  die  test.  (This  rule  is 
subject  to  certain  exceptions  involving 
services  furnished  or  supervised  by  a 
physician  when  payment  is  made  to 
another  physician  in  the  same  group 
practice,  services  performed  by  a 
laboratory  at  the  request  of  another 
laboratory,  and  tests  performed  under 
arrangements  made  by  a  hospital.)  As  a 
result,  physicians  should  generally  not 
be  able  to  pay  a  laboratory  in  exchange 
for  Medicare  covered  laboratory 
services,  and  then  mark  them  up  to 
patients. 

Comment:  One  commenter  noted  that 
many  laboratories  are  part  of  large, 
diversified  corporations  (which 
themselves  may  be  related  to  other 
large,  diversified  corporations)  that 
provide  a  number  of  different  services  to 
physicians.  These  services  may  include 
pharmaceutical,  billing,  and  waste 
transport  services.  The  commenter 
believed  that,  so  long  as  these  services 
are  provided  at  fair  market  value,  there 
is  no  reason  that  an  entity  should  not 
provide  these  services  to  physicians  and 
also  accept  their  Medicare  referrals. 

Response:  As  mentioned  previously, 
if  a  physician  is  paying  fair  market 
value  to  the  supplier  entity  for  whatever 
nonlaboratory  services  he  or  she  is 
purchasing,  referrals  by  the  physician  to 
the  laboratory  should  not  be  prohibited. 
However,  the  arrangement  must  meet 
the  conditions  found  in  new 
§411.357(1). 

Comment:  One  commenter  indicated 
that  the  regulations  should  be  clarified 
to  expressly  prohibit  any  arrangement 
under  which  the  referring  physician 
bills  patients  for  clinical  laboratory  or 
anatomic  pathology  services  that  are  not 
personally  performed  or  supervised  by 
the  billing  physician  or  the  group 
practice.  In  particular,  the  commenter 
suggested  that  the  prohibition  should 
apply  to  arrangements  under  which  the 
referring  physician  requires  the 


pathologist  or  independent  laboratory  to 
bill  the  referring  physician,  rather  than 
the  patient  or  third  party  ptayer,  for  any 
services  provided  by  the  pathologist  or 
independent  laboratory  on  referral  by 
the  physician.  The  commenter  pointed 
out  tJ|at,  at  the  present  time,  the 
Medicare  payment  rules  prohibit  6 
phjrsician  from  billing  for  certain 
clinical  diagnostic  laboratory  tests 
performed  by  an  independent  laboratory 
for  Medicare  patients  (section 
1833(h)(5)(A))  but,  the  commenter 
maintained,  this  payment  prohibition 
does  not  apply  to  anatomic  pathology 
services  or  to  clinical  laboratory  services 
performed  for  non-Medicare  patients. 
Thus,  the  commenter  concluded  that  the 
referring  physician  would  not  be 
prohibited  from  marking  up  the  costs  of 
anatomical  tests  to  Medicare  and  for 
clinical  laboratory  and  anatomical 
testing  billed  to  other  third  party  payers. 

The  commenter  believed  that  an 
arrangement  imder  which  the  referring 
physician  charges  payers  for  the 
services  of  a  separate  laboratory 
constitutes  a  compensation  arrangement 
within  the  meaning  of  the  law.  The 
commenter  added  that  "compensation 
arrangement"  is  defined  as  any 
arrangement  "involving  any 
remuneration."  Further,  the  term 
"remuneration"  is  defined  broadly  to 
include  direct  or  indirect,  overt  or 
covert,  and  in-cash  or  in-kind 
arrangements.  The  commenter  believed, 
therefore,  that  an  arrangement  imder 
which  the  referring  physician  can 
receive  payment  for  services  not 
personally  performed  or  supervised  by 
himself  or  herself,  including  payment 
for  services  for  non-Medicare  patients, 
should  be  found  to  be  a  compensation 
arrangement  within  the  broad  language 
of  the  law. 

Specifically,  the  commenter 
recommended  that  the  final  regulation 
make  clear  that  the  definition  of 
"compensation  arrangement" 
encompasses  any  arrangement  under 
which  a  referring  physician  bills  and 
collects  for  laboratory  services  that  are 
not  personally  performed  or  supervised 
by  the  physician. 

Response:  This  commenter  raised 
several  issues:  first,  whether  anatomical 
pathology  services  are  diagnostic 
laboratory  tests  and,  thus,  subject  to  the 
billing  requirements  of  section 
1833(h)(5)(A);  second,  whether  the 
billing  requirements  of  that  section  can 
be  applied  to  clinical  diagnostic 
laboratory  tests  performed  for  non- 
Medicare  patients;  and  third,  whether 
the  definitions  of  compensation  and 
remuneration  at  section  1877(h)(1)  can 
be  broadly  interpreted  to  include 
payments  made  to  the  physician  for  any 


laboratory  services  he  or  she  did  not 
personally  perform  or  supervise, 
including  payment  for  services  for  non- 
Medicare  patients.  We  will  address  each 
of  these  issues  in  order. 

Under  Medicare,  the  term  "medical 
and  other  health  services"  includes, 
under  section  1861(s)(3),  the  broad 
category  of  "diagnostic  laboratory  tests." 
Under  section  1861(s)(16).  such 
diagnostic  laboratory  tests  include  only 
those  diagnostic  tests  performed  in  a 
laboratory  that  meets  CUA 
requirements.  Anatomical  pathology 
services  are  tests  involving  tissue 
examination,  such  as  that  done  during 
surgery.  We  believe  that  any  anatomical 
pathology  tests  would  be  diagnostic  in 
nature  and  would  have  to  be  performed 
in  a  laboratory  that  meets  CUA 
requirements.  As  such,  the  tests  fall 
squarely  within  the  category  of 
"diagnostic  laboratory  tests"  and  would 
therefore  be  subject  to  the  payment  rules 
in  section  1833(h)(5)(A). 

Under  section  1833(h)(5)(A), 
payments  for  clinical  diagnostic 
laboratory  tests  are  subject  to  mandatory 
assignment.  That  is,  with  certain  narrow 
exceptions,  payment  may  be  made  only 
to  the  person  or  entity  that  performed  or 
supervised  the  performance  of  the  test. 
Further,  under  section  1842(b)(6),  a 
carrier  generally  may  pay  assigned 
benefits  only  to  the  physician  or  other 
supplier  that  furnished  the  service. 
Thus,  unless  physicians  are  billing 
Medicare  within  the  conditions  found 
in  these  provisions  of  the  law,  they  are 
billing  in  error. 

In  regard  to  the  second  issue,  the 
language  of  section  1833(h)(5)(A) 
applies  specifically  to  services  for 
which  payment  may  be  made  under 
Medicare  Part  B.  Therefore,  we  agree 
with  the  commenter  that  the  billing 
requirements  foimd  in  the  Medicare 
statute  do  not  extend  to  non-Medicare 
patients. 

In  regard  to  the  third  issue,  under 
section  1877(e)(8)(A),  payments  by  a 
physician  to  a  laboratory  for  clinical 
laboratory  services  do  not  constitute 
compensation  that  triggers  the  referral 
prohibition. 

3.  Entity 

In  the  proposed  rule  (§411.351),  we 
defined  "entity"  as  a  sole 
"proprietorship,  trust,  corporation, 
partnership,  foundation,  not-for-profit 
corporation,  or  unincorporated 
association. 

Comment:  One  commenter  indicated 
that  the  statute  does  not  define  "entity" 
and  the  definition  in  the  proposed 
regulations  could  prohibit  certain 
nonabusive  arrangements  because  it 
covers  trusts,  foundations,  and  not-for- 
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{Hxjfit  corporations.  For  example,  a 
physician  might  own  stock  in  a  not-for- 
proflt  corporation  or  be  a  trustee  of  a 
diaritable  trust  that  operates  a 
laboratory.  The  commenter  suggested 
that  this  definition  either  be  modified  to 
contain  an  exception  for  nonabusive 
business  entities  or  that  the  trust, 
foundation,  and  not-for-profit 
corporation  criteria  be  deleted. 

nesponse:  We  do  not  agree  with  this 
commenter.  Under  section  1877,  unless 
an  exception  applies,  any  referral  for 
clinical  laboratory  services  is  prohibited 
if  the  referring  physician  or  a  member 
of  the  physician's  immediate  family  has 
a  financial  relationship  with  the  entity 
to  which  the  referral  is  made.  This  is  so 
because  the  statute  does  not,  in  any 
way,  limit  the  types  of  organizations 
covered  by  the  referral  prohibition  as 
long  as  they  provide  clinical  laboratory 
services.  Therefore,  our  proposed 
definition  of  "entity"  was  meant  to 
include  all  possible  organizations  and 
associations  that  provide  laboratory 
testing.  As  was  stated  in  the  proposed 
rule,  we  believe  that  we  need  to  define 
the  term  "entity"  to  ensure  that  the  term 
is  understood  by  all  aH^ected  parties. 
Note,  however,  that  if  a  trustee  takes  no 
compensation  from  and  has  no 
ownership  interest  in  an  entity,  he  or 
she  would  not  have  a  financial 
relationship  as  defined  in  section  1877. 
Therefore,  the  physician  would  not  be 
prohibited  from  referring  Medicare 
patients  to  that  entity.  Finally,  we  are 
not  aware  of  any  situations  in  which  a 
not-for-profit  entity  would  issue  stock. 

4.  Fair  Market  Value 

Under  the  proposed  rule  (section 
411.351),  fair  market  value  is  defined  to 
mean  the  value  in  arm's-length 
transactions,  consistent  with  the  general 
market  value.  With  respect  to  rentals  or 
leases,  "fair  market  value"  means  the 
value  of  rental  property  for  general 
commercial  purposes  (not  tdung  into 
account  its  intended  use).  In  the  case  of 
a  lease  of  space,  this  value  may  not  be 
adjusted  to  reflect  the  additional  value 
the  prospective  lessee  or  lessor  would 
attribute  to  the  proximity  or 
convraience  of  the  lessor  when  the 
lessor  is  a  potential  source  of  patient 
referrals  to  the  lessee.  This  definition  is 
based  on  the  definition  in  the  statute. 
(OBRA  '93  did  not  change  the  statutory 
definition.) 

Comment:  One  commenter  indicated 
that  the  statute  makes  it  clear  that  lease 
and  rental  values  may  not  be  adjusted 
to  reflect  proximity  to  referral  sources. 
The  commenter  was  concerned  about 
oiu-  statement  in  the  preamble  to  the 
proposed  rule  at  57  FR  8599  that  certain 
rental  payments  could  be  construed  to 


induce  referrals,  even  if  there  is  no 
explicit  or  implicit  understanding 
regarding  referrals.  These  arrangements 
would  typically  involve  rental  payments 
either  substantially  above  or  below  the 
fair  market  value  of  the  rental  space. 
The  commenter  believed  that  there  is 
still  no  adequate  means  to  determine 
when  an  increase  (or  decrease)  in  value 
Mdll  be  considered  "substantial"  and 
therefore  viewed  as  suspect.  The 
commenter  agreed  that  an  example  of  an 
abusive  arrangement  occius  when  a 
physician  rents  space  to  a  health  care 
entity  at  a  rate  above  what  the  market 
would  ordinarily  bear,  and  the  entity 
agrees  to  the  high  rent  because  of  an 
understanding  that  the  physician  will 
refer  his  or  her  patients  to  that  entity. 

The  commenter  pointed  out  that 
many  factors  influence  what  may  be 
considered  as  "fair  market  value"  in  a 
normally  functioning  real  estate  market. 
For  example,  the  principle  that  site 
rents  vary  inversely  with  increased 
travel  time  pervades  the  real  estate 
industry.  Thus,  the  commenter 
concluded,  a  facility  that  is  convenient 
to  places  in  which  health  care  services 
are  furnished,  such  as  a  laboratory 
adjacent  to  a  medical  building,  will 
command  higher  rents  than  one  across 
town. 

The  commenter  suggested  that  the 
final  rule  should  reflect  some  means  of 
differentiating  between  rent  and  lease 
payments  that  have  inherently  greater 
values  based  on  traditional  economic 
factors  and  those  that  are  "artificially" 
inflated. 

Response:  In  using  the  term 
"substantially"  in  excess  of  or  below 
fair  market  value,  we  were  describing  an 
example  of  how  a  rental  or  lease 
agreement  could  be  an  influence  on 
referrals.  Such  an  agreement  could  take 
many  forms  and  incorporate  a  myriad  of 
possible  financial  incentives  depending 
on  local  factors  that  could  influence  the 
rental  or  lease  price.  We  want  to 
emphasize,  however,  that  the 
definitions  in  the  statute  (section 
1877(h)(3))  and  regulations  (§411.351) 
state  that  fair  market  value  means  that 
a  rental  or  lease  of  property  must  be 
consistent  with  the  value  of  the  property 
for  general  commercial  purposes  and 
that  a  rental  or  lease  of  space  may  not 
be  adjusted  to  reflect  any  additional 
value  a  lessee  or  lessor  would  attribute 
to  the  proximity  or  convenience  of  a 
potential  source  of  referrals.  Therefore, 
if  the  economic  factor  to  which  the 
commenter  referred,  that  is,  that  site 
rents  vary  inversely  with  increased 
travel  time,  plays  a  part  in  determining 
the  level  of  rent  agreed  to  by  a  physician 
and  a  laboratory  entity,  the  fair  market 
value  test  set  forth  in  the  statue  would 


not  be  met.  This  would  be  the  case  even 
if  the  factor  is  a  "traditional  economic 
factor"  that  "pervades  the  real  estate 
industry."  In  other  words,  if  rent  is 
inflated  either  artificially  or  because  of 
its  proximity  to  a  referral  source,  the  fair 
maricet  standard  would  not  be  met  and 
the  exception  would  not  apply. 

5.  Financial  Relationship 

In  the  proposed  rule  (section 
411.351),  we  defined  a  "financial 
relationship"  as  either  a  direct  or 
indirect  relationship  between  a 
physician  (or  a  member  of  a  physician's 
immediate  family)  and  an  entity  in 
which  the  physician  or  family  member 
has — 

(1)  An  ownership  or  investment 
interest  that  exists  through  equity,  debt, 
or  other  similar  means;  or 

(2)  A  compensation  arrangement. 
The  OBRA  '93  amendments  added 

that,  in  addition  to  equity,  debt,  or  other 
means,  an  ownership  interest  includes 
an  interest  in  an  entity  that  holds  an 
ownership  or  investment  interest  in  any 
entity  providing  clinical  laboratory 
services.  This  expanded  provision, 
however,  is  not  applicable  until  January 
1, 1995. 

Comment:  One  commenter  expressed 
strong  support  for  the  proposed  policy 
that  the  prohibition  would  extend  to 
physicians  who  are  the  previous  owners 
of  a  laboratory,  if  they  are  paid  by  the 
new  owners  iwder  an  installment  sales 
agreement  that  extends  past  January  1. 
1992.  The  commenter  indicated  that 
such  arrangements  can  easily  be  abused; 
that  is.  they  raise  the  possibility  that  the 
previous  owners  would  make  referrals 
for  the  purpose  of  enstuing  that  the  new 
owners  continue  to  pay  o^  their  debt. 
Similarly,  the  commenter  agreed  with 
our  statement  that,  if  an  organization 
related  to  the  laboratory  agrees  to  pay 
the  laboratory's  debt  to  the  physician,  a 
financial  relationship  is  still  created. 

On  the  other  hand,  another 
commenter  indicated  that  we  should 
permit  specific  debt  relationships  if  the 
following  criterion  is  met:  The  debt 
interest  is  manifested  by  a  written  note 
that  has  a  fixed  repayment  schedule 
unrelated  in  any  fashion  to  the 
productivity  of  the  debtor  or  any  entity 
owned  by  the  debtor,  and  the  debt- 
equity  relationship  of  the  debtor  does 
not  exceed  4  to  1. 

Another  commenter  recommended 
that  physicians  who  remain  interested 
investors  through  a  debt  relationship  in 
a  laboratory  that  they  once  owned  not 
be  penalized.  That  is.  the  physicians 
should  not  be  subsequently  regarded  as 
having  a  nonexempt  financial 
relationship  with  that  laboratory. 
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Besponse:  We  agree  with  the  first 
commenter.  A  financial  relationship 
may  exist  in  the  form  of  an  ownership 
or  investment  interest,  which,  according 
to  the  language  in  section  1877(a)(2). 
"may  be  through  equity,  debt,  or  other 
means."  We  did  not  propose  any 
exceptions  addressing  situations 
involving  debt.  That  is  because  we  do 
not  believe  that  there  would  be  no  risk 
of  program  or  ptatient  abuse  in  such 
circumstances.  Obviously,  the 
continued  financial  viability  of  an  entity 
that  is  in  debt  to  a  potential  referring 
physician  could  be  of  great  concern  to 
that  physician.  Therefore,  we  are  not 
providing  the  exception  requested. 

Comment:  Two  commenters  indicated 
that  the  term  "indirect  relationship." 
which  is  used  to  define  financial 
relationships  in  proposed  §411.351. 
should  be  itself  defined  or  deleted  since 
there  is  no  statutory  definition  of 
indirect  relationships.  According  to  the 
discussion  at  page  8595  of  the  proposed 
rule's  preamble,  "a  physician  would  be 
considered  to  have  an  indirect  financial 
relationship  with  a  laboratory  entity  if 
he  or  she  had  an  ownership  interest  in 
an  entity  which  in  turn  has  an 
ownership  interest  in  the  laboratory 
entity."  The  commenter  stated  that,  if 
this  is  the  definition  we  adopt,  that 
definition  should  appear  in  §411.351  of 
the  final  regulations;  otherwise,  the  term 
should  be  deleted  bom  the  regulation 
entirely. 

Response:  We  agree  with  the 
commenter  that  our  interpretation  of 
indirect  ownership  or  investment 
'  interest  should  appear  in  the  regulation. 
Therefore,  we  include  it  hi  section 
411.351  of  this  final  rule.  As  specified 
at  section  1877(a)(2),  financial 
relationships  that  could  cause  a  referral 
to  be  prohibited  are  of  two  kinds.  The 
first  is  an  ownership  or  investment 
interest,  \Vhich  may  be  through  equity, 
debt,  or  other  means.  The  second  is  a 
compensation  arrangement,  which,  as 
defined  at  section  1877(h)(1)(A),  is  any 
arrangement  involving  any 
remuneration  (with  certain  nturow 
exceptions  added  by  OBRA  '93). 
"Remuneration"  is  defined  in  section 
1877(h)(1)(B)  as  including  any 
remuneration,  direct  or  indirect,  overt 
or  covert,  in  cash  or  in  kind.  This  is  a 
broad  concept  that,  we  believe, 
encompasses  compensation/ 
remuneration  obtained  through  an 
indirect  financial  arrangement.  We 
further  believe  that  an  indirect 
relationship  can  occur  in  the 
ownership/investment  situation  as  well 
as  under  a  compensation  arrangement. 
The  term  "indirect"  appears  specifically 
only  in  the  definition  of  remimeration 
in  section  1877(h)(1)(B).  which  applies 


in  the  context  of  compensation 
arrangements.  However,  an  ownership 
or  investment  interest  as  defined  in 
section  1877(a)(2)  may  be  through 
equity,  debt,  or  other  means.  We  believe 
that  the  term  "other  means"  is  broad 
enough  to  encompass  an  infinite  variety 
of  direct  and  indirect  ownership  or 
investment  interests.  As  a  result,  we 
included  the  concept  of  an  indirect 
ownership  or  investment  interest  in  the 
proposed  rule. 

It  was  also  oiu*  opinion  that  the 
Congress  intended  to  cover  all  forms  of 
financial  relationships  that  may  exist 
between  a  physician  and  a  laboratory. 
Any  other  reading  would  allow 
physicians  to  easily  circumvent  the 
statute:  they  could  hold  ownership 
interests  in  entities  furnishing  clinical 
laboratory  services  by  simply 
establishing  and  owning  shares  in 
holding  companies  or  shell  corporations 
that,  in  turn,  own  the  laboratories. 

The  Congress  has  demonstrated  its 
intention  to  cover  situations  involving 
indirect  ownership  and  investment 
interests.  As  amended  by  OBRA  '93.  the 
language  at  the  end  of  section  1877(a)(2) 
provides  that  "[a]n  ownership  or 
investment  interest  may  be  through 
equity,  debt,  or  other  means,  and 
includes  an  interest  in  an  entity  that 
holds  an  ownership  or  investment 
interest  in  any  entity  providing  the 
designated  health  service."  [Emphasis 
added.]  This  provision  became  effiective 
January  1. 1995.  However,  we  believe 
the  amended  provision  demonstrates 
that,  prior  to  OBRA  '93,  an  ownership 
or  investment  held  through  "other 
means"  could  be  interpreted  to  include 
indirect  interests. 

In  addition,  in  proposing  this 
amendment,  the  Committee  on  Ways 
and  Means  explained  that  "[t]he 
definition  of  financial  relationship 
would  be  modified  to  include  explicitly 
that  an  interest  in  an  entity  (i.e..  holding 
company)  that  holds  an  investment  or 
ownership  interest  in  another  entity  is 
a  financial  relationship  for  purposes  of 
the  referral  prohibition."  [Emphasis 
added.]  (H.  Rep.  No.  Ill,  103d  Cong.. 
1st  Sess.  (1993).)  In  other  words,  we 
believe  the  intent  of  this  amendment 
was  to  explicitly  list  a  concept  that  was 
already  implicitly  included  in  the  scope 
of  the  provision.  The  Conference  Report 
for  OBRA  *93  reveals  that  the  House 
Ways  and  Means  provision  was  enacted 
without  changes.  (H.  Rep.  No.  213, 103d 
Cong.,  1st  Sess.  (1993).)  For  these 
reasons,  we  decline  to  delete  the  term 
"indirect"  and  intend  that  it  be 
considered  in  determining  whether 
particular  referrals  are  prohibited. 


6.  Group  Practice 

Under  the  proposed  rule  (§  411.351), 
a  group  practice  means  a  group  of  two 
or  more  physicians  legally  organized  as 
a  partnership,  professional  corporation, 
foundation,  not-for-profit  corporation, 
faculty  practice  plan,  or  similar 
association  that  meets  the  following 
conditions: 

•  Each  physician  who  is  a  member  of 
the  group  furnishes  substantially  the 
full  range  of  patient  care  services  that 
the  physician  routinely  furnishes 
including  medical  care,  consultation, 
diagnosis,  and  treatment  through  the 
joint  use  of  shared  office  space, 
facilities,  equipment  and  personnel. 

•  Substantially  all  of  the  patient  care 
services  of  the  physicians  who  are 
members  of  the  group  (that  is,  at  least 
85  percent  of  the  aggregate  services 
furnished  by  all  physician  members  of 
the  group  practice)  are  furnished 
through  the  group  and  are  billed  in  the 
name  of  the  group  and  the  amounts 
received  are  treated  as  receipts  of  the 
group.  The  group  practice  must  attest  in 
writing  that  it  meets  this  85  percent 
requirement. 

•  The  practice  expenses  and  income 
are  distributed  in  accordance  with 
methods  previously  determined  by 
members  of  the  group. 

In  the  case  of  faculty  practice  plans 
associated  with  hospitals  that  have 
approved  medical  residency  programs 
for  which  plan  physicians  perform 
specialty  and  professional  services,  both 
within  and  outside  the  faculty  practice, 
this  definition  applies  only  to  those 
services  that  are  furnished  to  patients  of 
the  faculty  practice  plan. 

"Group  practice"  as  defined  in 
section  1877(h)(4)(A),  as  it  reads  under 
OBRA  '93,  is  discussed  in  section 
n.D.  1  .C.4.  of  this  preamble. 

a.  Threshold  for  "Substantially  All" 

Comment:  A  few  commenters 
suggested  that  the  threshold  for  what  is 
"substantially  all"  of  the  services  of 
physician  members  should  be  lowered 
irom  85  percent  to  75  percent  because 
rural  group  practices  would  have 
difficulty  in  meeting  the  higher 
percentage.  The  same  commenters  noted 
that,  if  the  threshold  for  group  practices 
is  not  lowered,  there  should  be  a  special 
threshold  for  rural  group  practices  that 
may  not  be  able  to  meet  the  85  percent 
standard. 

Response:  The  comments  we  received 
on  the  proposed  rule  have  identified 
group  practices  that  have  partners,  full 
and  part-time  physician  employees,  and 
physician  contractors,  who  may  also  be 
either  full-  or  part-time.  All 
configurations  of  physicians  must  be 


41932       Federal  Register  /  Vol.  60.  No.  156  /  Monday.  August  14,  1995  /  Rules  and  Regulations 


able  to  show  that  the  statutory 
requirements  are  met  and,  specifically, 
that  substantially  all  of  the  services  of 
the  members  are  furnished  through  the 
group.  (We  discuss  in  a  later  comment 
whidi  physicians  qualify  as  "members" 
of  a  group  practice.)  As  we  have 
mentioned  previously  in  this  preamble, 
it  is  not  our  intention  to  unnecessarily 
impede  associations  of  physicians  from 
qualifying  as  a  group  practice,  and  we 
recognize  that  groups  that  have  part- 
time  physicians  may  have  a  more 
difficult  time  qualifying  than  groups 
that  have  all  full-time  physicians. 

We  agree  that  the  85  percent  criterion 
should  be  reduced  to  75  percent,  and  we 
have  made  that  change  in  the  definition 
of  group  practice  (§411.351).  Before 
deciding  to  make  this  change,  we 
considered  the  implications  for  group 
practices  that  have  part-time  and 
contractual  physicians  and  the 
possibiUty  of  establishing  separate 
standards  for  rural  and  urban  lcx:ations 
and  the  changes  that  will  be  made  by 
the  OBRA  '93  provision  on  January  1, 
1995.  (Beginning  on  January  1, 1995, 
members  of  the  group  must  personally 
conduct  no  less  than  75  percent  of  the 
physician-patient  encounters  of  the 
group  practice.)  We  accept  the  point  of 
view  that  a  standard  higher  than  75 
percent  would  be  difficult  for  many 
rural  group  practices  to  meet.  That  is 
because  the  scarcity  of  physicians  in 
rural  areas  generally  imposes  varying 
responsibilities  that  cause  these 
physicians  to  devote  less  time  to  a  group 
practice  than  might  be  the  case  in  other 
areas.  In  order  to  be  consistent  and  to 
eliminate  whatever  administrative 
confiision  might  result  fix>m  different 
standards  for  rural  and  urban  areas,  we 
are  adopting  the  75  percent  standard  for 
all  areas. 

Comment:  One  commenter  indicated 
that  group  practices  should  be  allowed 
to  select  the  methodology  for 
determining  the  85  percent  threshold; 
that  is,  85  percent  of  total  physician 
time,  or  85  percent  of  total  group 
income  (calculated  on  the  basis  of 
allowed  charges,  etc.),  or  85  percent  of 
all  physicians'  services  delivered — 
whatever  method  they  prefer  to  use  and 
are  able  to  document. 

Another  commenter  recommended 
that  the  Medicare  allowed  charges  or  fee 
schedule  amounts  be  used  as  the 
measurement  criterion  for  the  following 
reasons:  (1)  By  using  such  a  measiue, 
the  necessary  data  would  be  readily 
available  to  Medicare  carriers  in  the 
Medicare  databases;  (2)  these  measures 
would  not  impose  any  new  record 
keeping  obligations  on  physicians  and 
group  practices;  and  (3)  if  alternative 
measures,  such  as  time,  patients. 


service,  or  total  revenue  were  used, 
physicians  and  group  practices  would 
be  subjected  to  additional  burdensome 
record  keeping  requirements. 

A  third  commenter  suggested  that  the 
following  conditions  indicate  that  the 
criteria  are  met:  All  Medicare  allowed 
charges  or  fiee  schedule  amounts  for  the 
services  furnished  by  all  physician 
members  of  the  group  are  furnished 
through  the  group,  and  billed  in  the 
name  of  or  under  a  number  or  numbers 
assigned  to  the  group  practice,  and  the 
amoimts  received  are  treated  as  receipts 
of  the  group. 

Finally,  another  commenter 
recommended  that  we  consider  (1) 
excluding  bom  the  formula  any  part- 
time  physician  who  does  not  refer  work 
to  the  laboratory  for  Medicare  patients, 
and  (2)  revising  the  cxirrent  85  percent 
formula  to  provide  that,  so  long  as  85 
percent  of  Medicare  laboratory  work  is 
attributed  to  full-time  physicians  (a  full- 
time  physician  being  a  person  who  bills 
at  least  85  percent  of  his  or  her  services 
through  the  group),  the  group  practice 
would  then  be  able  to  meet  the 
exception. 

Response:  As  noted,  we  proposed 
that,  to  meet  the  "substantially  all" 
criterion,  a  group  practice  would  have 
to  be  able  to  show  that  at  least  85 
percent  of  the  aggregate  patient  care 
services  furnished  by  all  physician 
members  of  the  group  practice  are 
furnished  through  the  group  practice.  In 
addition,  as  stated  in  section 
1877(h)(4)(B),  these  services  must  be 
billed  in  the  name  of  the  group,  and 
receipts  for  the  services  must  be  treated 
as  receipts  of  the  group.  After  carefully 
considering  the  language  of  the  statute 
and  these  comments,  we  decided  to 
adopt  the  following  approach: 

We  are  continuing  to  provide  that  to 
meet  the  "substantially  all"  criterion,  in 
the  aggregate,  a  specific  percentage  of 
patient  care  services  furnished  by  all 
physician  members  must  be  furnished 
through  the  group  practice.  As  we  noted 
in  an  earlier  response,  we  are  changing 
the  percentage  from  85  percent  to  75 
percent.  The  comments  have  revealed 
that  there  is  confusion  about  what 
constitutes  "patient  care  services"  and 
how  to  measure  them.  To  remedy  this, 
we  are  clarifying  in  the  regulation  that 
patient  care  services  include  any  tasks 
performed  by  a  group  practice  member 
that  address  the  medical  needs  of 
specific  patients,  whether  or  not  they 
involve  direct  patient  encounters.  As  a 
result,  patient  care  services  can  involve 
the  work  of  pathologists  and  radiologists 
who  do  not  directly  treat  patients  or  a 
physician's  time  spent  consulting  with 
another  physician  when  the  patient  is 


not  present  or  time  spent  reviewing 
laboratory  tests. 

We  are  also  clarifying  that  a  practice 
must  measiu^  patient  care  services  by 
calculating  the  total  patient  care  time 
each  member  spends  on  patient  care 
services.  We  believe  that  this  method  of 
measuring  services  is  an  equitable  one 
that  will  capture  most  accurately  a 
group  practice  member's  commitment  to 
providing  services  through  the  practice. 
For  example,  if  a  member  furnishes  only 
a  few  services  through  the  practice 
during  the  course  of  a  week,  but  these 
services  are  surgical  procedures  that 
consume  most  of  the  physician's  time 
that  week,  this  fact  will  be  reflected  in 
the  calculations. 

As  to  the  first  comment,  we  do  not 
believe  that  leaving  this  matter  entirely 
to  the  discretion  of  each  group  practice 
would  be  feasible.  It  is  our  goal  to 
accomplish  fairness  and 
evenhandedness  across  group  practices 
by  estabUshing  a  consistent  and  imiform 
approach.  Leaving  the  matter  to  the 
discretion  of  each  group  practice  would 
also  put  an  additional  burden  on  the 
Medicare  carriers.  The  carriers  could 
very  well  be  involved  in  audits  of  group 
practices  in  the  future.  If  we  adopted  the 
commenter's  suggestion,  a  carrier 
would,  on  the  occasion  of  each  audit, 
first  have  to  determine  whether  a 
particular  method  employed  by  a  group 
practice  is  appropriate  before 
determining  whether  the  standard  is 
met.  Thus,  we  are  clarifying  that,  to 
meet  the  substantially  all  criteria,  75 
percent  of  total  patient  care  services 
(measiu«d  as  patient  care  time)  of  group 
practice  physicians  must  be  provided 
through  the  group. 

It  is  not  clear  to  us  how  using  a 
method  employing  Medicare  allowed 
charges  or  physician  fee  schedule 
amounts  would  satisfy  the  statutory 
requirements.  The  carriers  would  have 
this  information,  as  the  commenter 
stated,  but  section  1877(h)(4)  does  not 
say  that  only  substantially  all  of  a  group 
practice's  Medicare  business  be 
considered.  The  reference  is  to  "*  *  * 
substantially  all  the  services  of  the 
physicians  who  are  members  *  *  *." 
Accordingly,  we  believe  that  all 
services,  both  Medicare  and  non- 
Medicare,  must  be  considered. 

Here  is  an  example  of  how  our 
imiform  total  patient  care  time  approach 
would  work: 

Ten  physicians  deliver  services  through  a 
group  practice.  Eight  of  them  devote  100  per 
cent  of  their  patient  care  time  to  the  group 
practice.  One  devotes  80  percent,  and  one  10 
percent.  This  can  be  illustrated  as  follows: 
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8  physicians  at       800% 

100%  each  = 
1  physician  at  80% 

80%  = 
1  physician  at  10% 

10%  = 


890%  divided  by  10  = 
89% 

' '  Thus,  in  this  example,  89  percent  of 
the  total  of  the  time  spent  by  these 
physicians  is  devoted  to  services 
billable  by  the  group  practice.  The 
issues  of  group  practice  billing  niunbers 
and  part-time  physicians  are  discussed 
below. 

Comment:  One  commenter  suggested 
that  the  calculations  for  substantially  all 
services  be  made,  at  the  election  of  the 
practice  group,  with  respect  to  either  the 
previous  fiscal  year  of  the  practice 
group  or  the  previous  12-month  period, 
which  is  the  approach  used  by  the  safe 
harbor  regulations.-The  commenter 
believed  that  a  12-month  period  is 
appropriate  for  this  purpose  in  order  to 
avoid  short  term  fluctuations  that  might 
otherwise  distort  the  determination. 

Response:  We  agree  that  a  12-month 
period  is  appropriate  for  use  in 
determining  compliance  with  the 
"substantially  all"  criterion.  We  will 
allow  a  group  practice  (as  defined  in 
section  1877(h)(4))  to  elect  whether  to 
use  the  calendar  year,  its  fiscal  year,  or 
the  immediately  preceding  12-month 
period  to  determine  whether  it  complies 
with  the  standard.  Furthermore,  we  will 
allow  any  new  group  practice  (one  in 
which  the  physicians  have  only  recently 
begun  to  practice  together)  or  any  other 
group  practice  that  has  been  unable  in 
the  past  to  meet  the  requirements  of 
section  1877(h)(4)  (including  th^ 
"substantially  all"  criterion)  to  initially 
look  forward  12-months,  as  described 
below,  to  determine  compliance  with 
the  standard.  These  groups  would  also 
be  able  to  elect  whether  to  use  the 
calendar  year,  fiscal  year,  or  the  next  12- 
months.  Finally,  once  any  group  has 
chosen  whether  to  use  its  fiscal  year,  the 
calendar  year,  or  another  12-month 
period,  the  group  practice  must  adhere 
to  this  choice. 

In  new  411.360,  each  group  practice 
must  submit  to  its  carrier  an  initial 
attestation  that  the  group  has  met  the 
"substantially  all"  criterion  (75  percent 
of  patient  care  time)  in  the  12-month 
]>eriod  it  has  chosen.  New  group 
practices  or  other  groups  that  wish  to 
initially  use  future  months  to  meet  the 
"substantially  all"  criterion  must  attest 
that  they  plan  to  meet  the  criterion 
within  whatever  upcoming  12-month 
period  they  have  chosen  and  will  take 


measures  to  ensure  the  standard  is  met. 
After  this  12-month  period  is  over,  the 
group  must  attest  that  it  did  meet  the 
standard  during  that  period. 

The  attestation  must  contain  a 
statement  that  the  information  furnished 
in  the  attestation  is  true  and  accurate 
and  must  be  signed  by  a  representative 
for  the  group.  It  must  be  mailed  to  the 
carrier  within  90  days  after  the  effective 
date  of  this  final  rule,  that  is,  120  days 
after  the  date  of  publication  of  this  rule 
in  the  Federal  Register.  We  sire 
requiring  this  initial  attestation  so  the 
carriers  will  be  able  to  determine 
whether  payment  for  laboratory  services 
should  be  continued.  After  their  initial 
attestation  (whether  it  is  retroactive  or 
prospective),  group  practices  must 
submit  updated  attestations  to  the 
carrier  each  year  at  the  end  of  the  period 
they  have  chosen  to  use  to  measure  this 
standard. 

If  a  group  practice  using  an  initial 
prospective  period  does  not  meet  the 
"substantially  all"  criterion  at  the  end  of 
its  chosen  12-month  period,  the  group 
would  not  qualify  as  a  group  practice. 
As  such,  an  overpayment  could  exist 
from  the  beginning  of  the  period  in 
which  the  group  has  claimed  that  it  * 
would  meet  the  "substantially  all" 
standard. 

This  approach  does  have  paperwork 
burden  implications  for  group  practices. 
However,  we  do  not  believe  tiiat  the 
burden  is  significant.  It  should  be  a 
relatively  easy  task  for  most  group 
practice  physicians  to  assess  the  amount 
of  their  patient  care  time  that  is  spent 
on  services  that  can  be  billed  in  the 
name  of  the  group. 

b.  Member  of  a  Group 

Comment:  Several  commenters 
indicated  that  we  should  define  more 
precisely  what  is  meant  by  a  "member" 
of  a  group  practice  because  the 
"substantially  all"  criteria  apply  to 
physicians  who  are  "members"  of  a 
group  practice.  For  example,  one 
commenter  suggested  that  for  part-time 
members  of  a  group  practice,  only  that 
percentage  of  time/services/income 
devoted  by  the  member  to  the  group 
should  be  assigned  to  the  group  for  the 
purpose  of  calculating  the  total  time/ 
services/income  of  the  group. 

Several  commenters  indicated  that  the 
term  "member"  of  the  group  practice 
should  have  a  restrictive  definition, 
such  as  one  that  is  limited  to  principals 
of  the  practice,  for  example, 
shareholders,  partners,  or  officers. 

Another  commenter  indicated  that  the 
term  "member"  can  be  broadly 
interpreted  to  include  all  physician 
employees  or  even  independent 
contractor  physicians  of  the  group 


practice,  and  that  how  the  term  is 
defined  can  have  significant  impact.  Yet 
another  commenter  recommended  that 
the  term  "member"  be  defined  to 
include  physician  owners  as  well  as 
full-  and  part-time  employed 
physicians. 

One  commenter  recommended  that 
the  definition  exclude  any  physician 
who  is  not  a  shareholder,  partaer,  or 
employee  of  the  group,  or  an 
independent  contractor  providing  more 
than  a  certain  number  of  hours  of 
service  per  week  (for  example,  20  hours) 
for  the  group.  The  commenter  stated 
that  such  a  rule  is  supported  by 
common  sense,  as  it  is  doubtful  that 
physicians  who  furnish  services  on  a 
sporadic  basis  would  consider 
themselves  to  be  members  of  a  group  or 
qualify  for  the  various  benefits 
associated  with  being  a  member  of  the 
group. 

On  the  other  hand,  another 
commenter  stated  that,  if  the  term 
"member"  is  given  a  restrictive 
definition,  limited  to  principals  of  the 
group  practice,  the  practice  will  be  able 
to  circumvent  the  85  percent  aggregate 
services  requirement  simply  by  ensuring 
"^at  no  physician  who  provides 
substantial  services  outside  the  group 
becomes  a  principal  of  the  group.  The 
commenter  believed  that  limiting  the 
definition,  however,  might  restrict  the 
numbers  of  physicians  who  may 
supervise  laboratory  testing  under  the 
in-office  ancillary  services  exception 
because  it  applies  to  only  services 
furnished  by  or  supervised  by 
physicians  who  are  "members"  of  the 
same  group  practice.  The  commenter 
also  suggested  that  it  might  affect  where 
that  testing  may  take  place.  Under 
section  1877(b)(2)(A)(ii),  testing  may  be 
done  in  a  building  in  which  the 
referring  physician  (or  another 
physician  member  of  the  group  practice) 
has  a  practice  or  in  another  building 
which  is  used  for  the  centralized 
provision  of  the  gfoup's  clinical 
laboratory  services.  Particularly  in 
multi-site  group  practices,  the  referring 
physicians  could  be  physician- 
employees  or  independent  contractors 
who  would  not  be  "members."  Thus, 
their  laboratory  tests  would  have  to  be 
performed  in  a  building  in  which  a 
member  personally  supervises  the 
laboratory  services.  This,  however, 
would  not  seriously  impede  the  group 
practice,  in  this  commenter's  view,  as 
most  group  practices  could  readily  set 
themselves  up  in  a  manner  that  allows 
for  at  least  one  principal  to  be  available 
for  supervision.  This  commenter  further 
stated  that  a  broader  definition  of  the    • 
term  "member"  that  includes  all 
physician  employees  and/or 
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independent  contractors  leads  to 
different  results.  That  is,  it  might  make 
it  more  difficult  for  the  group  practice 
to  satisfy  the  85  percent  aggregate 
services  requirement  in  the  definition, 
depending  on  the  number  of  part-time 
employees  and  contractors.  However,  it 
would  allow  for  almost  any  associated 
physician  to  make  referrals  and 
supervise  the  performance  of  laboratory 
services. 

Response:  As  evidenced  by  the  range 
of  comments  we  received  concerning 
this  group  member  issue,  whatever 
approach  we  select  may  not  address  all 
of  the  concerns  raised  by  the 
commenters.  Essentially,  we  agree  that 
the  issue  of  who  qualiHes  as  a 
"member"  of  a  group  practice  raises  a 
number  of  complex  questions.  As  we 
understand  it,  group  practices  typically 
have  partners,  full-time  physician 
employees,  part-time  physician 
employees,  and  physician  contractors. 

We  take  the  position  that  all  of  these 
physicians  can  be  members  of  a  group 
for  purposes  of  the  group  practice 
provisions  of  section  1877.  We  consider 
physician  partners  and  full-time  and 
part-time  physician  employees  and 
contract  physicians  to  be  members 
during  the  time  they  furnish  services  to 
patients  of  the  group  practice  that  are 
provided  through  the  group  and  are 
billed  in  the  name  of  the  group.  Thus, 
their  services  would  be  considered  in 
determining  whether  the  group  practice 
as  a  whole  meets  the  requirement  that 
substantially  all  of  the  services  of 
physician  members  be  furnished 
through  the  group. 

Examples  are  as  follows: 

•  A  group  practice  consists  of  two 
physician  partners,  five  full-time 
physician  employees,  two  part-time 
physician  employees,  and  a  contractor 
physician  who  spends  one  morning  a 
week  at  the  group  practice  delivering 
specialty  services.  The  two  partners  and 
the  full-time  employees  practice  only 
through  the  group.  The  two  part-time 
employees  devote  50  percent  of  their 
time  to  the  group,  and  the  contractor 
physician  spends  10  percent  of  his  or 
her  time  with  the  group. 


7  physicians  at       700% 

100%  =. 
2  physicians  at       100% 

50%=. 
1  physician  at  10% 

10%=. 


group.  Five  part-time  physician 
employees  spend  70  percent  each,  and 
two  other  part-time  physician 
employees  spend  25  percent  of  their 
time  at  the  group  practice.  A  contractor 
physician  devotes  10  percent. 


2  physicians  at       200% 

100%  =. 
5  physicians  at      350% 

70%=. 
2  physicians  at        50% 

25%  =. 
1  physician  at  10% 

10%=. 


810%  divided  by  10  = 
81% 

•  In  another  group  practice,  two 
physician  partners  spend  100  percent  of 
their  patient  care  hours  through  the 


610%  divided  by  10  = 
61% 

In  these  examples,  using  75  percent  as 
the  threshold,  the  first  group  practice 
would  qualify,  but  the  second  would 
not. 

On  balance,  we  believe  this  approach 
is  the  most  appropriate  and  is  neither 
overly  restrictive  nor  overly  permissive. 
It  will  eliminate  problems  that  might 
arise  for  many  group  practices  that 
employ  physicians  or  contract  for  the 
services  of  physician  specialists  on  a 
part-time  basis.  Because  this  approach  is 
not  overly  restrictive,  we  do  not  believe 
it  will  obstruct  rural  group  practices.  On 
the  other  hand,  as  demonstrated  in  the 
above  example,  the  inclusion  of  part- 
time  physicians  may  cause  some  group 
practices  to  fail  to  meet  the  75  percent 
aggregate  requirement. 

To  clarify  our  position  about  this 
issue,  we  have  included  the  following 
definition  imder  section  411.351 
("Definitions"): 

Members  of  the  group  means 
physician  partners  and  full-time  and 
part-time  physician  employees  and 
physician  contractors  during  the  time 
they  furnish  services  to  patients  of  the 
group  practice  that  are  furnished 
through  the  group  and  are  billed  in  the 
name  of  the  group. 

c.  Individual  Billing  by  a  Group  Practice 
Physician 

Comment:  A  few  commenters 
indicated  that  some  group  practices 
permit  the  physicians  of  the  group  to 
bill  Medicare  under  their  unique 
physician  identification  number.  Under 
the  proposed  rule,  they  do  not  meet  the 
definition  of  a  group  practice  because 
services  furnished  by  the  group 
physicians  are  not  billed  in  the  name  of 
the  group.  The  commenters  requested 
an  exception  for  a  few  group  practices 
that  actually  practice  medicine  as  a 
group  but  do  not  qualify  because  of  this 
element  of  the  new  definition  of  group 
practice. 


One  commenter  indicated  that  many 
group  practices  have  made  a  decision  to 
have  each  physician  bill  independently 
and  reassign  benefits  to  the  group  rather 
than  for  services  to  be  billed  under  the 
group's  provider  number.  This  decision 
is  based  on  the  desire  of  some 
physicians  within  the  group  to  be 
nonparticipating  physicians  but  only  for 
the  services  billed  by  the  group  as  group 
services.  (As  nonparticipating 
physicians,  they  can  bill  the  beneficiary 
directly  and  charge  for  the  part  of  the 
bill  that  is  more  than  the  Medicare 
approved  amount,  with  certain 
limitations.)  According  to  the 
commenter,  the  physicians  would  agree 
to  bill  under  a  group  provider  number 
except  for  an  informal,  nonregulatory 
position  that  all  physician  members  of 
a  group  practice  must  make  a  joint 
decision  to  be  either  participating  or 
nonparticipating  physicians.  The 
commenter  recommended  that  the  final 
rule  clarify  that  billing  in  the  name  of 
the  group  allows  for  physician  members 
of  a  group  to  make  individual  choices 
about  participating  or  not  participating 
in  Medicare.  It  was  suggested  that  such 
a  decision  could  be  made  at  a 
"department  level"  within  the  group 
practice  by  difiierentiating  between 
specialty  categories. 

Response:  The  definition  of  a  group 
practice  set  forth  in  section 
1877(h)(4)(A)  requires  that  substantially 
all  of  the  services  of  physicians  who  are 
members  of  the  group  be  provided 
through  the  group  and  be  billed  in  the 
name  of  the  group.  (Beginning  January 
1, 1995,  services  must  be  billed  under 
a  billing  niunber  assigned  to  the  group.) 
Under  this  language,  an  organization 
whose  individual  physicians  bill  in 
their  own  name  does  not  constitute  a 
group  practice.  Additionally,  the 
services  of  a  physician  who  does  not  bill 
in  the  group's  name  cannot  be  counted 
in  determining  whether  the  group 
practice  satisfies  the  substantially  all 
criteria. 

We  recognize  that,  under  the  in-office 
ancillary  services  exception  found  in 
section  1877(b)(2)(B),  the  physician  who- 
performs  or  supervises  the  performance 
of  the  services  may  also  bill  for  those 
services.  As  mentioned  above,  however, 
when  a  physician  bills  in  this  manner, 
he  or  she  is  doing  so  as  a  solo 
practitioner  and  not  as  a  member  of  a 
group  practice. 

Finally,  when  a  bill  is  submitted  in 
the  name  of  the  group  on  an  assignment- 
related  basis,  it  is  the  group  that  accepts 
assignment.  A  Medicare  participation 
agreement  under  section  1842(h)(1)  is 
an  agreement  to  accept  assigiunent  in  all 
cases.  Therefore,  any  participation 
agreement  with  respect  to  services 
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furnished  by  a  group  must  be  entered 
into  by  the  group  and  must  apply  to  all 
services  that  the  physicians  furnish  as 
members  of  the  group. 

d.  Structure  of  a  Group  Practice 

Comment:  One  commenter  stated  that 
the  definition  of  "group  practice" 
applies  not  only  to  professional 
corporations  and  other  single  entities 
but  also  to  "similar  associations."  The 
commenter  believed  that,  when  a  group 
practice  is  organized  into  two  separate 
entities  that  are  organizationally 
interrelated  through  common 
ownership,  administration,  or  similar 
substantial  and  ongoing  connections 
(more  than  merely  their  joint  ownership 
of  a  clinical  laboratory),  the  two  entities 
together  should  qualify  as  a  similar 
association  under  the  statute,  thus 
allowing  the  two  entities  to  satisfy  the 
group  practice  criteria  in  the  aggregate. 

The  commenter  believed  that  if  such 
entities  are  not  aggregated  for  purposes 
of  the  group  practice  definition,  then  the 
primary  care  entity  that  has  the 
laboratory  must  qualify  separately  as  a 
group  practice.  Further,  under  the  group 
practice  definition,  as  set  forth  in  the 
proposed  rule,  this  may  be  impossible. 
The  commenter  described  a  situation 
involving  a  primary  care  entity  and  a 
specialty  care  entity.  These  two  entities 
share  certain  office  space,  facilities, 
equipment,  and  personnel  that 
physicians  practicing  in  both  entities 
jointly  use.  Thus,  as  stated  by  the" 
commenter,  there  are  two  group 
practices  sharing  a  laboratory  facility. 
The  commenter  believed  that  each 
physician  member  of  these  entities  does 
furnish  the  full  range  of  his  or  her 
services  through  the  joint  use  of  space, 
facilities,  equipment,  and  personnel, 
and  the  entities  allocate  the  costs  of  this 
use  on  a  formulaic  basis.  The 
commenter  believed  the  organizational 
structure  described  in  this  situation 
should  meet  the  conditions  in  the 
statute.  The  commenter  pointed  out  that 
the  preamble  to  the  proposed  rule  states 
that  each  member  of  the  group  must 
individually  furnish  substantially  the 
full  range  of  services  he  or  she  routinely 
furnishes  through  the  group  practice. 
Tlie  commenter  argued  that  this 
language  is  contradictory  to  the  statute, 
which  requires  that  each  physician  who 
is  a  member  furnish  the  full  range  of 
services  through  the  joint  use  of  shared 
space,  etc. — not  furnish  the  full  range 
through  the  group  practice.  The 
commenter  suggested  that  the  final  rule 
state  the  actual  requirements. 

Response:  It  appears  to  us  that  what 
the  commenter  is  describing  is  a 
situation  in  which  two  interrelated 
group  practices  share  a  laboratory.  The 


physicians'  services  exception  under 
section  1877(b)(1)  allows  members  of 
the  same  group  practice  to  refer 
Medicare  patients  to  each  other  for 
clinical  laboratory  services,  as  long  as 
one  of  the  physicians  either  personally 
performs  the  services  or  personally 
supervises  the  provision  of  the  services. 
Thus,  section  1877(b)(1)  clearly 
contemplates  physicians  within  the 
same  group  practice,  but  not  physicians 
in  different  group  practices.  The  in- 
office  ancillary  exception  in  section 
1877(b)(2)  allows  members  of  the  same 
group  practice  to  refer  to  each  other  as 
long  as  the  physician  providing  or 
supervising  the  services  meets  the  tests 
in  section  1877(b)(2)  (A)  and  (B)  for 
personal  performance  or  direct 
supervision,  location,  and  billing. 

To  qualify  for  the  in-office  ancillary 
services  exception,  an  organization  of 
physicians  must  meet  the  definition  of 
a  "group  practice"  under  section 
1877(h)(4).  Under  the  definition,  a 
group  practice  "means  a  group  of  two  or 
more  physicians  legally  organized  as  a 
partnership,  professional  corporation, 
foimdation,  not-for-profit  corporation, 
faculty  practice  plan,  or  similar 
association."  We  agree  that,  in  including 
a  "similar  association"  in  the  Ust,  the 
Congress  has  provided  some  flexibility 
for  different  kinds  of  entities  to  qualify 
as  group  practices.  Nonetheless,  we  also 
believe  that  the  statutory  definition 
clearly  contemplates  only  single  legal 
entities.  We  do  not  view  two 
independent  group  practices  as  a  single 
practice,  just  because  they  are 
organizationally  interrelated  through 
common  ownership  or  other  substantial 
and  ongoing  connections. 

We  believe  that  the  statute  would 
have  explicitly  allowed  for  a  "common 
ownership"  or  "substantial  connection" 
configiu^tion  as  part  of  the  group 
practice  definition  had  the  Congress 
intended  to  include  it.  Also,  it  appears 
to  us  that  using  the  premise  of  common 
ownership  or  substantial  connection  to 
combine  individuals  and  entities  could 
lead  to  far-reaching  exceptions  to  the 
referral  prohibition  that  we  do  not 
believe  the  Congress  ever  intended.  For 
example,  two  solo  practitioners  could 
state  that  they  are  interrelated  through 
shared  administrative  services  and  their 
common  ownership  of  a  shared 
laboratory,  thus  qualifying  them  asa 
similar  association. 

As  we  explain  throughout  this 
preamble,  we  do  not  believe  that  a 
clinical  laboratory  that  is  shared  by 
associations  of  physicians  v\^o  do  not 
meet  the  definition  of  a  single  group 
practice  will  generally  qualify  for  the  in- 
office  ancillary  services  exception. 
However,  each  individual  physician  in 


these  groups  might  qualify  separately 
for  the  exception  by  meeting  the 
requirements  in  section  1877(b)(2).  That 
is,  the  physician  must  personally 
furnish  the  services  or  directly 
supervise  the  individual(s)  that  are 
furnishing  the  services.  Further,  the 
services  must  be  furnished  in  a  building 
in  which  the  referring  physician 
furnishes  physicians'  services  unrelated 
to  clinical  laboratory  services,  and  the 
services  must  be  billed  by  the  physician 
or  an  entity  wholly  owmeid  by  the 
physician. 

Comment:  One  commenter  indicated 
that  we  should  address  the  issue  of 
group  practices  that  may  include  more 
than  one  legal  entity  as  long  as  the 
entities  either  are  in  parent-subsidiary 
relationships  or  are  under  common 
ownership  and  control.  The  commenter 
stated  that  the  proposed  definition  of 
group  practice  requires  an  entity  to  be 
legally  organized,  and  gives  multiple 
examples  of  the  fypes  of  legal  entities 
typically  used  in  group  practices.  The 
commenter  believed  the  definition  is 
silent  on  the  question  of  whether  a 
group  practice  may  have  more  than  one 
such  legal  entity  under  a  common 
umbrella.  For  example,  a  "parent" 
professional  corporation  or  partnership 
might  owTi  subsidiary  entities  for  real 
estate  and/or  equipment  ownership  or 
for  billing  or  ancillary  services. 
Alternatively,  rather  than  having  a 
parent/subsidiary  relationship,  these 
same  types  of  separate  entities  might 
operate  jointly  under  the  common     ; 
ownership  and  control  of  a  core  group 
of  physicians.  These  separate  structures 
have  been  highly  desirable  for  reasons 
related  to  taxation,  benefits,  liabihty. 
debt  service  capacity,  etc. 

Response:  This  commenter  was 
concerned  about  groups  of  physicians 
who  furnish  services  through  a  "group 
practice"  that  is  composed  of  several 
legal  entities.  The  commenter  believed 
that  such  a  group  practice  should  be 
able  to  take  advantage  of  the  in-office 
ancillary  services  exception  as  long  as 
the  entities  are  in  either  parent- 
subsidiary  relationships  or  are  under 
common  ownership  and  control.  The 
commenter  specifically  mentioned 
examples  in  which  a  professional 
corporation  might  own  subsidiaries  for 
providing  equipment,  for  billing,  or  for 
ancillary  services. 

The  definition  of  "group  practice"  in 
section  1877(h)(4)(A)  means  a  group  of 
2  or  more  physicians,  legally  organized 
as  a  partnership,  professional 
corporation,  foundation,  not-for-profit 
corporation,  faculty  practice  plan,  or 
similar  association.  As  we  have^aid 
elsewhere  in  this  preamble,  we  believe 
that  the  statute  contemplates  a  group 


41936       Federal  Register  /  Vol.  60,  No.  156  /  Monday.  August  14,  1995  /  Rules  arid  Regulations 


practice  that  is  composed  of  one  single 
group  of  physicians  who  are  organized 
into  one  legal  entity.  In  short,  we  do  not 
believe  that  a  group  practice  can  consist 
of  two  or  more  groups  of  physicians, 
each  organized  as  separate  legal  entities. 

However,  we  do  not  believe  the 
statute  precludes  a  single  group  practice 
(that  is,  one  single  group  of  physicians) 
from  owning  other  legal  entities  for  the 
purpose  of  providing  services  to  the 
group  practice.  Thus,  a  group  practice 
could  wholly  own  a  separately 
incorporated  laboratory  facility  which 
provides  laboratory  services  to  group 
practice  or  other  patients.  However, 
l>ecause  the  group  practice  physicians 
have  an  ownership  interest  in  the 
laboratory,  they  could  be  prohibited 
from  referring  to  the  laboratory,  unless 
an  exception  applies. 

The  physicians  could  qualify  for  the 
in-office  ancillary  services  exception, 
provided  they  meet  the  requirements  for 
supervision,  location,  and  billing.  This 
exception  does  not  appear  to  dictate  any 
particular  ownership  arrangements 
between  group  practice  physicians  and 
the  laboratory  in  which  the  services  are 
provided.  In  fact,  the  billing 
requirement  in  section  1877(b)(2)(B) 
allows  the  services  to  be  billed  by  the 
referring  physician,  the  group  practice, 
or  an  entity  wholly  owned  by  the  group 
practice.  The  exception  appears  to 
anticipate  that  a  "group  practice,"  as 
defined  in  section  1877(h)(4),  may 
wholly  own  separate  legal  entities  for 
billing  or  for  providing  ancillary 
services. 

e.  Corporate  Pradtice  of  Medicine 

Comment:  Two  conunenters  indicated 
that  there  are  legitimate  physician  group 
practice  structures  and  relationships 
that  may  not  satisfy  the  definition  of  a 
group  practice  as  set  forth  in  the 
proposed  rule.  A  specific  concern  is 
with  group  practice  organizations 
affiliated  with  hospitals  that  are 
organized  in  compliance  with  State 
corporate  practice  of  medicine  statutes. 

In  States  that  have  these  statutes, 
according  to  the  commenters,  only  a 
validly-organized  professional 
corporation  or  professional  association 
can  enter  into  employment 
arrangements  with  physicians. 

One  of  the  commenters  presented  an 
example  of  a  group  practice  that  is 
organized  as  a  nonprofit  hospital 
affiliated  corporation  that  owns  a 
clinical  laboratory.  The  nonprofit 
hospital-affiliated  corporation  will  be 
unable  to  employ  the  physicians;  that  is, 
a  separate  professional  corporation  must 
he  established  to  employ  the  physicians 
in  accordance  with  applicable  State  law. 
Typically,  this  commenter  claimed. 


nonprofit  corporations  will  not  qualify 
as  the  appropriate  vehicle  for  a  for-profit 
professional  corporation  or  association. 

The  commenters  believed  that  entities 
such  as  those  described  above  (joint  not 
for  profit/for  profit  structures)  that  meet 
certain  specific  standards  should  qualify 
under  the  "similar  association" 
language  of  the  group  practice 
definition.  They  believed  that,  so  long 
as  all  other  requirements  established  by 
the  Secretary  relating  to  appropriate 
standards  for  group  practices  (including 
the  performance  of  services,  billing 
practices,  location  of  facilities,  and 
income  distribution  provisions)  are  met, 
these  entities  do  not  pose  a  threat  of 
abuse  to  the  Medicare  program  and,  as 
a  result,  they  should  be  considered  as  a 
single  group  practice  under  the 
definition.  To  ensure  that  only 
appropriate  entities  qualify,  one 
commenter  suggested  that  (1)  the 
separate  professional  corporation  be 
organized  for  the  sole  piupose  of 
providing  medical  services  to  the 
nonprofit  corporation/group  practice 
and  be  obligated  to  furnish  those 
services  exclusively  to  the  nonprofit 
corporation,  and  (2)  that  the  nonprofit 
corporation  perform  all  other  services 
associated  with  a  group  practice 
(including  laboratory,  billing,  etc.)  and 
employ  all  nonphysician  staff. 

Response:  We  believe  the  commenters 
are  asking  that  we  regard  a  joint 
structure,  such  as  a  nonprofit  hospital- 
affiliated  corporation  linked  with  a 
professional  corporation  or  association, 
as  one  group  practice.  This  designation 
would  allow  the  physicians  in  the 
professional  corporation  or  association 
to  refer  to  the  nonprofit  corporation's 
laboratory  under  the  physicians' 
services  or  in-office  ancillary  services 
exceptions  in  section  1877(b). 

In  order  to  meet  the  definition  of  a 
group  practice,  there  must  be  one 
identifiable  legal  entity.  As  we 
understand  it,  the  clinical  laboratory  is 
owned  by  a  nonprofit  hospital-affiliated 
corporation  but,  l>ecause  of  the 
corporate  practice  of  medicine 
requirements,  that  nonprofit  corporation 
is  unable  to  directly  employ  the 
physicians.  As  a  result,  the  physicians 
are  members  of  a  separate  professional 
corporation  or  association.  The  hospital- 
affiliated  corporation  and  the 
professional  corporation  or  association 
are  separate  legal  entities  that  cannot 
qualify  as  one  group  practice.  Also, 
because  the  hospital-affiliated 
corporation  cannot  directly  employ  the 
physicians,  the  exception  in  section 
1877(e)(2)  does  not  apply.  (This 
exception  allows  referrals  by  a 
physician  when  there  is  a  compensation 
arrangement  between  an  entity  and  a 


physician  for  the  employment  of  the 
physician.) 

We  see  one  possible  exception  for  a 
nonprofit  corporation  that  is  affiliated 
with  physicians  who  perform  certain 
physician  services.  Under  section 
1877(e)(3),  as  amended  by  OBRA  '93, 
there  is  an  exception  from  the 
prohibition  on  physician  referrals  in  the 
case  of  a  personal  service  arrangement 
involving  remuneration  from  an  entity 
to  a  physician,  or  to  an  immediate 
family  member  of  a  physician, 
providing — 

•  The  arrangement  is  set  out  in 
writing,  is  signed  by  the  parties,  and 
specifies  the  services  covered  by  the 
arrangement; 

•  "rhe  arrangement  covers  all  of  the 
services  to  be  furnished  by  the 
physician  (or  an  immediate  family 
member  of  the  physician)  to  the  entity; 

•  The  aggregate  services  contracted 
for  do  not  exceed  those  that  are 
reasonable  and  necessary  for  the 
legitimate  business  purposes  of  the 
arrangement; 

•  'Tne  term  of  the  arrangement  is  for 
at  least  1  year; 

•  The  compensation  to  be  paid  over 
the  term  of  the  arrangement  is  set  in 
advance,  does  not  exceed  fair  market 
value,  and,  except  in  the  case  of  a 
physician  incentive  plan,  is  not 
determined  in  a  manner  that  takes  into 
account  the  volume  or  value  of  any 
referral^  or  other  business  generated 
between  the  parties; 

•  The  services  to  be  performed  under 
the  arrangement  do  not  involve  the 
counseling  or  promotion  of  a  business 
arrangement  or  other  activity  that 
violatesany  State  or  Federal  law;  and 

•  The  arrangement  meets  any  other 
requirements  the  Secretary  imposes  by 
regulation  to  protect  against  Medicare 
program  or  patient  abuse. 

lithe  nonprofit  corporation  (that 
owns  the  laboratory)  and  the 
professional  corporation  or  association 
(that  has  physician  investors)  have  such 
an  arrangement,  the  physicians  would 
not  be  prohibited  from  referring 
laboratory  testing  to  the  nonprofit 
corporation's  laboratory. 

/.  Not-For-Profit  Corporations 

Comment:  One  commenter  asked 
about  the  provision  that  permits  group 
practices  to  be  legally  organized  as  not- 
for-profit  corporations.  "The  proposed 
rule  defines  a  "group  practice"  as  "a 
group  of  two  or  more  physicians  legally 
organized  as  *    *   "  a  not-for-profit 
corporation*  *  *."  The  commenter, 
however,  stated  that  not  all  group 
practices  organized  as  not-for-profit 
groups  have  physicians  as  their  original 
incorporators  or  corporate  members,  nor 
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is  this  required  by  State  law.  As  an 
example,  the  Commenter  stated  that  tax- 
exempt  hospitals  often  have  affiliated 
group  practices,  and  the  group  practice's 
operating  entity  (to  which  the 
commenter  referred  as  a  "physician- 
directed  clinic")  might  be  a  not-for- 
profit  corporation  separate  bom  the  tax- 
exempt  hospital  entity  that  employs  the 
physicians.  This  arrangement  does  not 
present  a  potential  for  abuse,  in  the 
commenter's  view,  although  it  is 
unclear  whether  a  not-for-profit 
physician'directed  clinic  organization 
affiliated  with  a  not-for-profit  hospital 
in  this  manner  meets  the  definition  of 
a  group  practice.  Therefore,  the 
commenter  recommended  that  the  final 
regulation  recognize  the  arrangements. 

Response:  As  we  understand  the 
commenter's  example,  a  tax-exempt 
hospital  employs  physicians  who  are 
part  of  an  affiliated  not-for-profit 
physician-directed  clinic  that  was 
originally  organized  by  the  hospital. 
(Under  Medicare,  a  physician-directed 
clinic  is  one  in  which  (1)  a  physician  (or 
a  number  of  physicians)  is  present  to 
perform  medical  (rather  than 
administrative)  services  at  all  times  the 
clinic  is  open;  (2)  each  patient  is  under 
the  care  of  a  clinic  physician;  and  (3) 
the  nonphysician  services  are  under 
medical  supervision.  (See  Medicare 
Carriers  Manual,  section  2050.4.)) 
Further,  we  understand  the  commenter 
to  be  making  the  following  suggestions: 

•  That  an  entity  attempting  to  qualify 
as  a  group  practice  need  not  have  been 
organized  (or  incorporated)  by 
physicians;  that  is,  as  long  as  the  entity 
is  one  in  which  two  or  more  physicians 
have  been  brought  together  as  a  group 
practice,  it  does  not  matter  that  the 
initial  organizing  was  done  by 
nonphysicians. 

•  That  an  entity  that,  in  fact,  is  a 
physician-directed  clinic,  organized  by 
an  affiliated  hospital,  he  permitted  to 
qualify  as  a  group  practice. 

As  to  the  first  suggestion,  the 
commenter  referred  to  only  the 
regulations,  but  the  definition  of  "group 
practice"  at  section  1877(h)(4)  also 
requires  that  there  be  "two  or  more 
physicians  legally  organized"  as  a  not- 
for-profit  corporation  or  as  one  of 
several  other  specified  associations. 
Because  the  statute  is  silent  about  who 
must  actually  legally  organize  the 
association  or  operate  or  control  it,  we 
believe  that  any  individuals  or  entities 
can  assiune  these  tasks,  as  long  as  the 
group  practice  meets  all  of  the  other 
specific  requirements  in  section 
1877(h)(4).  Thus,  if  a  clinic  (or  other 
facility)  is  legally  organized  to  include 
two  or  more  physicians  and  provides 
the  services  of  physicians,  it  is  a  group 


practice,  even  if  it  is  established, 
operated,  and  controlled  by  a 
nonphysician  group  or  corporation.  This 
would  be  so  regardless  of  who  employs 
the  physicians  (in  the  scenario 
presented  by  the  conunenter,  the  clinic 
physicians  were  employed  by  the 
hospital  that  established  the  clinic). 

g.  Individual  Pathology  Services 

Comment:  One  commenter  suggested 
that  the  proposed  regulations  may 
preclude  arrangements  under  which  a 
group  practice  retains  the  services  of  an 
independent  pathologist  to  direct  the 
group's  laboratory  or  otherwise  assist  in 
improving  the  quality  of  laboratory 
services  available.  The  commenter 
wrote  that  the  group  practice  may  not  be 
able  to  satisfy  the  definition  of  a  group 
practice  laboratory  for  purposes  of 
section  187Z(b)(2)  if  it  retains  the 
services  of  an  independent  pathologist 
who  is  not  considered  a  member  of  the 
group,  but  who  provides  medicfd 
direction  to  the  laboratory.  Second, 
according  to  the  commenter,  an 
independent  pathologist  affiliated  witli 
a  reference  laboratory  may  he  unwilling 
to  provide  consulting  services  to  a  group 
practice  laboratory  unless  the  consulting 
arrangement  is  specifically  excepted  by 
the  regulations.  Therefore,  the 
commenter  requested  that  the  final 
regulations  provide  that  (1)  a  pathologist 
retained  by  a  group  practice  on  a 
regular,  part-time  basis  to  direct, 
supervise,  and  otherwise  assist  in  the 
performance  of  laboratory  services  be 
considered  to  be  a  member  of  the  group 
practice;  and  (2)  the  services  of  a 
pathologist  serving  as  a  laboratory 
.  consultant  be  included  within  the 
category  of  exceptions  set  forth  in         ♦ 
proposed  Section  411.359(e)(l)(i)  (that 
is,  service  arrangements  with 
nonhospital  entities). 

Another  commenter  requested  that  we 
develop  an  additional  exception  relating 
to  compensation  arrangements 
involving  the  provision  of  consulting 
services,  as  opposed  to  the  furnishing  of 
actual  testing  services.  The  commenter 
suggested  that  the  arrangement  would 
have  to  be:  in  writing,  consistent  with 
fair  market  value  for  the  consulting 
services  provided,  and  not  conditioned 
on  referral  of  laboratory  services  from 
one  party  to  the  other  or  otherwise 
related  to  the  volume  or  value  of 
referrals  for  laboratory  services. 

Response:  First,  part-time  or  contract 
physicians,  including  independent 
pathologists,  may  be  considered 
members  of  a  group  practice  if  they 
meet  the  conditions  in  the  "member" 
definition  in  §411.351.  As  indicated  by 
the  commenter,  a  group  practice  can 
hire  a  pathologist  to  direct,  supervise,  or 


otherwise  assist  in  performing 
laboratory  tests.  We  agree  that  this  is  an 
important  point  because  the  most 
significant  advantage  of  a  practice 
meeting  the  group  practice  definition  is 
that  it  qualifies  the  group  for  the  in- 
office  ancillary  services  exception  in 
section  1877(b)(2).  This  exception 
applies  if  the  referring  physician  or 
another  member  of  the  same  group 
practice  either  performs  or  directly 
supervises  the  performance  of  the 
laboratory  services.  A  group  practice 
would  not  be  able  to  use  the  section 
1877(b)(2)  in-office  exception  if  it  is  a 
group  practice  member  who  is  referring 
patients  to  the  group's  laboratory,  but  it 
is  a  nonmember  pathologist  who  is 
performing  or  supervising  the  laboratory 
services. 

The  second  concern  of  the  first 
commenter  involves  an  independent 
pathologist,  who  is  somehow 
"affi hated"  with  an  outside  laboratory, 
who  might  be  imwilling  to  provide 
consultation  services  to  a  group  practice 
laboratory  unless  the  consulting 
arrangement  is  specifically  excepted 
from  the  prohibition  by  the  regulations. 
Following  is  our  analysis  of  such  a 
situation. 

First,  the  group  practice  laboratory  is 
itself  a  laboratory  entity  that  is 
compensating  a  pathologist  (physician) 
for  certain  services  the  physician  is 
providing  and  that  relate  to  the  group's 
laboratory  services.  We  believe  the 
pathologist  could  refer  to  the  group 
practice  laboratory  if  this  arrangement 
fits  within  the  exception  in  section 
1877(e)(3).  Section  1877(e)(3)  excepts 
from  the  term  "compensation 
arrangement"  payments  ^m  an  entity 
to  a  physician  for  personal  services 
provided  by  the  physician  under  an 
arrangement.  The  arrangement  must 
meet  certain  criteria  (for  example,  the 
arrangement  must  list  the  specific 
services  in  writing,  be  signed,  be 
reasonable  and  necessary,  and 
compensation  must  be  for  fair  market 
value). 

Section  1877(e)(3)  does  not  appear  to 
differentiate  between  physicians 
receiving  compensation  on  the  basis  of 
whether  they  are  independent 
contractors  who  also  service  other 
outside  laboratories  or  whether  they  are 
employees  or  owners  of  outside 
laboratories. 

The  group  practice  could  also  be 
regarded  as  a  group  of  physicians  who 
may  he  purchasing  services  from  an 
outside  laboratory  (if  the  pathologist  is 
employed  by  or  owns  the  outside 
laboratory).  If  this  is  the  case,  the 
compensation  could  instead  be  excepted 
under  section  1877(e)(8).  This  provision 
excepts  payments  made  by  a  physician 
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to  an  entity  as  compensation  for  items 
or  services  other  than  clinical  laboratory 
services  if  they  are  furnished  at  a  price 
that  is  consistent  with  fair  market  value. 

If  the  pathologist  is  considered  a 
member  of  the  group  practice  and  makes 
referrals  to  the  outside  laboratory, 
whether  the  referrals  would  be 
prohibited  depends  upon  the  natiu^  of 
the  pathologist's  relationship  with  the 
laboratory.  The  referrals  might  not  be 
prohibited  if  the  pathologist  is  the 
employee  of  the  outside  laboratory.  In 
that  situation,  the  payment  the 
pathologist  receives  from  the  outside 
laboratory  would  not  be 
"compensation"  under  section 
1877(e)(2),  which  exempts  any  amoiuit 
paid  by  an  employer  to  a  physician  who 
has  a  bona  Bde  employment 
relationship  with  the  entity  for  the 
provision  of  services  if  certain  standards 
are  met. 

If  the  pathologist  is  independent  but 
contracts  with  the  outside  laboratory, 
the  compensation  that  flows  from  the 
outside  laboratory  to  the  pathologist 
could  be  excepted  under  section 
1877(e)(3).  This  provision  excepts 
remimeration  from  an  entity  under  a 
personal  service  arrangement  if  certain 
standards  are  met. 

If  the  pathologist  owns  the  outside 
laboratory  thou^,  his  or  her  referrals 
would  be  prohibited.  That  is  because 
the  pathologist  would  be  referring  to  a 
laboratory  in  which  he  or  she  has  an 
ownership  interest  (the  section  1877(e) 
provisions  except  only  compensation 
arrangements).  Finally,  if  the  pathologist 
is  a  member  of  the  group  practice,  none 
of  the  group  practice  members  can  refer 
to  the  laboratory  that  is  owned  by  the 
pathologist.  That  is  because,  in  Section 
431.351  of  the  proposed  rule,  we 
defined  "referring  physician"  as  a 
physician  (or  group  practice)  who 
msJces  a  referral.  Thus,  any  referral  by 
one  group  practice  member  is  imputed 
to  the  entire  group  practice. 

7.  Inunediate  Family 

Under  the  proposed  rule  (§  411.351) 
an  "immediate  family  member"  of  a 
physician  means  husband  or  wife; 
natural  or  adoptive  parent;  child  or 
sibling;  stepparent,  stepchild, 
stepbrother,  or  stepsister;  father-in-law, 
mother-in-law,  son-in-law,  daughter-in- 
law,  brother-in-law,  or  sister-in-law; 
grandparent  or  grandchild;  and  spouse 
of  a  grandparent  or  grandchild. 

Comment:  Two  commenters 
recommended  that  we  adopt  what  they 
believed  to  l)e  a  more  manageable 
definition  of  immediate  family  member. 
They  recommended  eliminating,  at  the 
very  least,  the  references  to 


grandparents,  grandchildren,  and 
assorted  in-laws. 

One  of  the  two  commenters 
recommended  that  the  definition 
include  "natural  or  adoptive  parent, 
child  or  sibling"  and  exclude  the 
remainder  of  the  identified  relatives.  In 
this  commenter's  view,  the  definition  of 
immediate  family  reaches  beyond  what 
is  intended  by  the  statute. 

Response:  As  we  stated  in  the 
proposed  nUe,  oiu'  proposed  definition 
is  a  longstanding  definition  used  (in 
§411.12)  by  the  Medicare  program  to 
implement  section  1862(a)(ll).  which 
excludes  from  Medicare  coverage 
services  furnished  by  an  immediate 
relative.  We  also  explained  that,  in  our 
view,  the  definition  encompasses  the 
range  of  relatives  who  could  be  in  a 
position  to  influence  the  pattern  of  a 
physician's  referrals.  These  Qommenters 
simply  stated  their  opinion  that  the 
definition  is  overreaching,  without 
explaining  why. 

For  these  reasons,  we  are  retaining  the 
deifinition  as  proposed. 

Comment:  One  commenter  suggested 
that  when  an  allowable  clinical 
laboratory  service  is  performed  as  part 
of  a  medical  consultation  by  a  family 
member  of  the  referring  physician,  we 
should  not  prohibit  that  referral  solely 
because  the  consulting  physician  is 
related  to  the  referring  physician. 

Response:  Under  the  definition  of 
referral  in  section  1877(h)(5)(A),  the 
request  by  a  physician  for  an  item  or 
service  covered  under  Part  B,  including 
the  request  by  a  physician  for  a 
consultation  with  another  physician, 
and  any  test  or  procedure  ordered  by,  or 
to  be  performed  by  (or  under  the 
supervision  of)  that  other  physician, 
constitutes  a  "referral"  by  a  "referring 
physician."  The  first  physician  has,  in 
sending  his  patient  to  the  family 
member,  made  a  referral  under  the 
statute. 

If  the  family  member  performs  or 
supervises  the  performance  of  the 
laboratory  test,  it  is  likely  that  the 
family  member  has  either  an  ownership 
interest  in  the  entity  that  performed  the 
test  and/or  is  compensated  by  the  entity 
for  supervising  or  performing  the  test. 
As  a  result,  the  first  physician  has 
referred  a  patient  for  laboratory  tests  to 
an  entity  with  which  his  or  her 
immediate  family  member  has  an 
ownership  or  compensation 
relationship.  If  no  exceptions  apply,  this 
makes  the  referral  a  prohibited  one.  If 
the  consultant  family  member  merely 
orders  the  laboratory  test  from  a 
laboratory  in  which  neither  he  or  she 
nor  the  first  physician  has  a  financial 
interest,  the  referral  would  not  be 
prohibited. 


We  also  point  out  that  section 
1877(h)(5)(C)  provides  that  if  a 
pathologist  performs  a  laboratory  test  or 
supervises  the  performance  of  a  test  that 
is  part  of  a  consultation  requested  by 
another  physician,  the  furnishing  of  the 
test  by  the  pathologist  or  his  or  her 
request  that  the  test  be  completed 
(under  the  pathologist's  supervision)  is 
not  a  referral.  In  other  words,  a  self- 
referral  by  a  pathologist  as  a  result  of  a 
consultation  does  not  constitute  a 
referral  for  piuposes  of  section  1877. 

Comment:  One  commenter  is  a  solo 
practitioner' whose  office  is  located  in  a 
building  owned  by  herself  and  six  other 
physicians,  one  of  whom  is  her 
husband.  In  the  building,  there  is  an 
independent  laboratory  that  is  owned  by 
the  group  practice  to  which  her  husband 
belongs.  The  laboratory  was  established 
by  the  physicians  in  the  building  for  the 
practices  in  the  building.  The 
commenter  did  not  think  it  is  right  that, 
because  her  husband  has  an  ownership  , 
interest  in  the  laboratory,  her  patients     \ 
should  not  have  access  to  it.  ' 

Response:  Unless  an  exception 
applies,  it  appears,  on  the  face  of  it,  that 
the  commenter  is  correct  in  stating  that 
her  referrals  to  the  independent  clinical 
laboratory  would  be  prohibited.  Her 
relationships  with  the  laboratory  appear 
to  be  as  follows: 

•  She  may  have  been  an  investor  in 
the  laboratory,  because  she  was  one  of 
the  "physicians  in  the  building"  who 
set  the  laboratory  up  "for  the  practices 
in  the  building." 

•  She  is  the  spouse  of  a  member  of 
the  group  practice  that  now  owns  the 
laboratory. 

•  She  18  part  owner  of  the  building 
that  houses  not  only  the  laboratory,  but 
her  solo  practice  and  her  husband's 
group  practice  as  well. 

It  appears,  therefore,  that  this 
physician,  in  addition  to  being  an 
inunediate  family  member  of  what  may 
be  a  partial  owner  of  the  laboratory,  may 
also  be  an  investor  in  the  laboratory 
herself  (depending  on  the  nature  of  her 
initial  involvement  in  setting  up  the 
laboratory  and  any  current  financial 
interest)  and  may  have  a  compensation 
arrangement  with  the  laboratory  based 
on  rentals  she  presumably  receives  as  a 
part  owner  of  the  building.  We  believe, 
however,  that  her  family  relationship 
generally  controls  to  prohibit  her 
referrals  if  her  husband  has  an 
ownership  or  investment  interest  in  the 
group  practice  or  its  laboratory  or  if  he 
receives  unexcepted  forms  of 
comi)ensation  firom  the  group  practice. 

The  physician's  referrals  would  not  be 
prohibited  on  the  basis  of  her  husband's 
ownership  interest  if  the  laboratory 
quahfies  as  a  rural  laboratory  under 


§  411.356(b)(1).  Note  that,  as  discussed 
elsewhere  in  the  preamble,  unless  the 
group  practice  that  owns  the  laboratory 
satisfies  the  definitional  requirements, 
referrals  by  group  practice  physicians  to 
the  laboratory  might  also  be  called  into 
question. 

8.  Practice 

In  the  proposed  rule  (411.351),  we 
defined  a  "practice"  to  mean  an  office 
in  which  the  physician,  as  a  matter  of 
routine,  sees  patients  for  purposes  of 
diagnosis  and  treatment  and  where 
patient  records  are  kept. 

Comment:  One  commenter  indicated 
that  many  group  practices  provide 
medical  services  in  satellite  facilities 
where  only  limited  medical  services  are 
offered  and  that  the  medical  records  of 
the  group  practice  are  kept  in  a 
centralized  location.  Thus,  the 
commenter  recommended  that  we 
clarify  in  the  final  rule  that  the 
definition  of  "practice"  is  not 
incorporated  into  the  definition  of 
"group  practice." 

Another  commenter  stated  that  some 
physicians  maintain  a  medical  practice 
without  being  tied  to  a  particular 
location,  such  as  certain  hospital-based 
physicians  and  those  who  treat  nursing 
home  patients.  These  physicians  use 
office  space  only  to  receive  mail  and  for 
other  administrative  support  functions. 
Such  a  practice,  be  it  group  or 
individual,  does  not  have  an  office  for 
purposes  of  diagnosis  and  treatment,  or 
even.to  keep  substantial  amoimts  of 
medical  records.  The  commenter 
believed  this  fact  is  not  taken  into 
account  in  the  definition. 

Response:  We  acknowledge  that  the 
commenters  have  raised  some  legitimate 
problems  with  the  proposed  approach 
and  how  difficult  it  is  to  determine 
where  someone  has  a  "practice."  We  are 
responding  to  these  comments  by 
creating  a  new,  more  equitable  standard 
that  is  not  based  on  the  concept  of  a 
physician's  "practice"  (and  thus 
eliminate  the  definition  from  the  rule). 
We  are  using  the  new  standard  required 
by  CmRA  '93,  which  states  that  to 
qualify  as  a  rural  provider,  substantially 
all  of  the  clinical  laboratory  services 
furnished  by  the  entity  must  be 
famished  to  individuals  residing  in  the 
rural  area.  As  part  of  this  standard,  we 
are  defining  "substantially  all"  as 
meaning  that  75  percent  of  the 
individuals  to  whom  services  are 
furnished  reside  in  the  rural  area. 
Although  the  effective  date  of  this 
provision  for  rural  providers  is  January 
1, 1995,  we  believe  it  is  reasonable  to 
incorporate  it  into  this  final  rule. 


9.  Referral 

In  the  proposed  rule  (§  411.351),  a 
"referral"  means  either  of  the  following: 

•  The  request  by  a  physician  for,  or 
ordering  of,  any  item  or  service  for 
which  payment  may  be  made  under 
Medicare  Part  B,  including  a  request  for 
a  consultation  with  another  physician 
other  than  a  pathologist,  and  any  test  or 
procedure  ordered  by  or  to  be  performed 
by  (or  under  the  supervision  of)  that 
physician;  or 

•  If  a  plan  of  care  includes  the 
performance  of  clinical  laboratory 
testing,  the  request  or  establishment  of 
the  plan  of  care  by  a  physician.  When 
a  pathologist,  in  responding  to  another 
physician's  request  for  a  consultation, 
furnishes  or  supervises  the  furnishing  of 
clinical  diagnostic  laboratory  tests  and 
pathological  examination  services,  the 
services  are  not  considered  to  have  been 
furnished  on  a  referral  basis. 

a.  Pathology  Referrals 

Comment:  Two  commenters  wemted 
the  definition  of  "referral"  to  be 
clarified  so  as  to  exclude  circumstances 
in  which  a  pathologist  providing 
professional  services  to  one  laboratory 
sends  specimens  ordered  by  the 
attending  physician  to  a  second 
laboratory  in  which  the  pathologist  has 
a  financial  interest. 

One  commenter  indicated  that  the 
definition  should  also  exclude 
circumstances  in  which  a  pathologist 
recommends  to  an  attending  physician 
appropriate  follow-up  laboratory 
services. 

Response:  Under  the  definition  of 
"referral"  in  section  1877(h)(5),  a 
request  by  a  pathologist  for  clinical 
diagnostic  laboratory  tests  and 
pathology  examination  services  will  not 
be  considered  a  referral  if  such 
laboratory  services  are  furnished  by  (or 
under  the  supervision  of)  the 
pathologist  as  a  result  of  a  consultation 
requested  by  another  physician.  Thus,  if 
the  pathologist  described  in  the  first 
comment  either  performs  or  directly 
supervises  the  performance  of  the 
laboratory  testing  in  the  second 
laboratory,  the  request  for  services 
would  not  be  considered  a  referral  by 
the  pathologist.  The  answer  is  different, 
however,  if  the  pathologist  sends 
laboratory  work  to  a  laboratory  with 
which  he  or  she  has  a  financial 
relationship  and  the  services  are  not 
performed  by  the  pathologist  or  imder 
■  his  or  her  direct  supervision.  The 
services  in  this  situation  would  be 
considered  to  have  been  furnished  as  a 
result  of  a  prohibited  referral,  unless 
one  of  the  exceptions  applies.  Similarly, 
if  the  pathologist  sends  tests  to  a 


laboratory  with  which  the  first  referring 
physician  has  a  financial  relationship, 
the  referral  would  be  prohibited,  unless 
an  exception  applies.  Because  we 
recognize  that  there  are  situations  in 
which  a  physician's  request  for  a 
consultation  with  a  pathologist  could 
constitute  a  referral,  this  final  rule 
revises  the  proposed  definition  of 
"referral"  by  removing  the  phrase 
"other  than  a  pathologist". 

We  do  not  consider  a  pathologist's 
recommendation  to  the  attending 
physician  for  additional  testing  to  be  a 
referral.  That  is  because  it  is  the 
attending  physician  who  ultimately 
decides  whether  such  testing  is 
necessary  and  whether  to  order  the 
additional  testing  and  from  what 
laboratory. 

b.  Plan  of  Care  and  End-Stage  Renal 
Disease  (ESRD)  Patients 

Comment:  One  commenter  indicated 
that  the  proposed  rule  is  ambiguous 
with  regard  to  the  "plan  of  care" 
element  within  the  definition  of 
"referral."  At  one  level,  the  commenter 
believed,  the  language  is  simply  unclear 
in  that,  wnth  regard  to  "a  plan  of  care 
that  includes  the  performance  of  clinical 
laboratory  tests,"  it  is  difficult  to 
understand  what  is  meant  by  the 
"request  or  the  establishment  of  the 
plan  of  care  by  a  physician."  According 
to  the  commenter,  this  might  mean  that 
when  a  physician  establishes  a  plan  of 
care  that  entails  laboratory  testing  and 
the  facility  or  other  individual 
implementing  the  plan  of  care  orders 
those  tests  from  a  laboratory,  the 
physician  shall  be  considered  to  have 
made  the  laboratory  referral.  If  this 
interpretation  is  correct,  the  commenter 
believed  there  are  some  issues  specific 
to  chronic  hemodialysis  facilities  and 
referrals  that  require  clarification. 

The  commenter  wrote  that 
hemodialysis  patients  receive  three 
different  classes  of  clinical  laboratory 
tests: 

1.  Tests  ordered  on  a  patient-specific 
basis  on  account  of  particular  clinical 
signs  and  symptoms  and  referred  by  the 
dialysis  facility  to  an  independent  or 
hospital-based  clinical  laboratory  that 
bills  Medicare.  These  tests  pose  no 
interpretive  problems,  as  the  physician 
does,  in  fact,  order  each  one 
individually. 

2.  Routine  monthly  testing  applicable 
to  every  patient  and  for  which  payment 
is  incorporated  into  the  facility's 
dialysis  composite  rate. 

3.  Testing  integral  to  monitoring  the 
patient  during  the  dialysis  treatment 
itself,  performed  in  the  facility  and  not 
billed  separately. 
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The  comraenter  pointed  out  that  every 
time  a  patient  is  referred  to  a  facility  for 
chronic  renal  dialysis,  clinical 
laboratory  testing  from  categories  2  and 
3  is  required  on  an  ongoing  basis  as  part 
of  the  overall  care  of  the  patient.  If  the 
physician's  plan  of  care  for  dialysis  is 
deemed  to  include  these  tests  for 
purposes  of  this  rule,  the  commenter 
believed  that  the  practical  result  would 
be  to  prohibit  physicians  from  making 
referrals  for  tests  to  dialysis  facilities  in 
which  they  have  an  ownership  interest. 

A  second  commenter  stated  that  the 
ESRD  program  includes  in  its  composite 
rate  payment  methodology  most  items 
and  services  related  to  the  treatment  of 
patients  with  ESRD,  including 
hematocrit  and  hemoglobin  tests, 
clotting  time  tests,  routine  diagnostic 
tests,  and  routine  diagnostic  laboratory 
tests.  Thus,  the  commenter  pointed  out, 
the  determination  of  whether  an  item  or 
service  is  included  under  the  composite 
rate  payment  is  presumptive  and  in  no 
way  depends  on  the  frequency  with 
which  a  dialysis  patient  requires  the 
item  or  service.  The  commenter 
recommended  that  the  final  rule,  or  the 
preamble  to  the  final  rule,  explicitly 
exclude  clinical  laboratory  referrals 
covered  by  ESRD  from  its  application. 

Response:  Section  1877(h)(5)(B)  says 
that  "the  request  or  establishment  of  a 
plan  of  care  by  a  physician  which 
includes  the  provision  of  [clinical 
laboratory  services]  constitutes  a 
"referral"  by  a  "referring  physician." 
The  conmienter  has  pointed  out  that 
this  provision,  carried  over  into  the 
proposed  rule,  is  ambiguous  and 
unclear.  The  statute  could  mean  (1)  that 
there  is  a  refiarral  when  a  physician 
establishes  a  plan  of  care  or  requests 
that  one  he  established  that  includes 
laboratory  services  or  (2)  that  a  request 
by  a  physician  that  includes  the 
provision  of  laboratory  services  or  the 
establishment  of  a  plain  of  care  by  a 
physician  that  includes  the  provision  of 
laboratory  services  constitutes  a  referral. 
Because  die  conunents  reveal  that  this 

Erovision  has  caused  confusion,  we 
ave  decided  to  adopt  the  latter 
interpretation  and  have  incorporated  it 
into  the  regulation. 

We  also  agree  that  it  is  not  clear  what 
technically  constitutes  a  "plan  of  care." 
We  believe  that  any  time  a  physician 
orders  any  item,  service,  or  treatment  for 
a  patient,  that  order  is  pursuant  to  a 
plan  of  care.  If  a  plan  of  care  entails 
laboratory  testing  and  the  facility  or 
other  individual  implementing  the  plan 
orders  those  tests  from  a  laboratory,  the 
physician  who  established  the  plain  of 
care  is  considered  to  have  made  the 
laboratory  referral.  In  addition,  as  we 
mentioned  in  a  previous  response,  the 


prohibition  could  also  apply  if  the 
individual  implementing  some  or  all  of 
the  plan  of  care  is  a  consulting       ' 
physician.  We  agree,  however,  that, 
under  certain  circiunstances,  this  may 
cause  problems  when  those  laboratory 
tests  are  Included  in  the  ESRD 
composite  rate.  Thus,  as  we  discuss 
below,  we  are  including  those 
laboratory  tests  that  are  paid  under  the 
ESRD  composite  rate  as  part  of  a  new 
exception.  We  agree  that  the  appUcation 
of  the  composite  rate  constitutes  a 
barrier  to  either  Medicare  program  or 
patient  abuse  because  the  Medicare 
program  will  pay  only  a  set  amount  to 
the  facilities  irrespective  of  the  niunber 
and  frequency  of  labcM^tory  tests  that 
are  ordered. 

c.  Consultation  Referrals 

Comment:  A  few  commenten 
believed  that  it  was  imnecessary  for  us 
to  include  in  the  preamble  the 
disciission  about  consultations  (57  FR 
8595)  and  the  responsibility  of  a 
consulting  physician  to  not  engage  in  a 
cross-referral  arrangement.  They 
believed  there  is  no  corresponding 
statutory  or  regulatory  provision  and 
that,  except  for  a  small  number  of  truly 
"bad  apples"  practicing  medicine, 
physicians  have  not  and  will  not  engage 
in  the  complicated  and  tortuous  process 
of  directing  referrals. 

One  commenter  was  concerned  that 
the  proposed  rule  suggests  that 

Ehysidans  who  rafey  to  consultants 
ave  some  obligation  to  tie  the 
consultant's  hands  when  it  comes  to 
which  clinical  laboratories  the 
consultant  can  use.  The  commenter 
believed  such  an  obligation  runs  afoul 
of  the  principle  of  medical  ethics  that 
requires  a  physician  to  refer  patients  to 
the  entity  that  furnishes  the  most 
efficacious  service,  regardless  of  other 
considerations.  The  commenter 
indicated  that,  in  a  managed  care 
setting,  it  may  be  im{>ossible  for  the 
attending  physician  to  even  know  who 
the  consulting  physician  is,  much  less 
be  in  a  position  to  dictate  which 
laboratory  is  selected.  In  sum,  this 
commenter  believed  that  it  will  be 
difficult  in  practice  for  physicians  to 
determine  where  the  prohibition  ends. 

Response:  We  do  not  agree  with  these 
commenters.  In  response  to  the  first 
comment,  the  discussion  in  the 
proposed  rule  was  based  on  the  statute 
at  section  1877(g)(4).  This  provision 
says  that  "any  physician  or  other  entity 
that  enters  into  an  arrangement  or 
scheme  (such  as  a  cross-referral 
arrangement)  which  the  physician  or 
entity  knows  or  should  know  has  a 
principal  purpose  of  assuring  referrals 
by  the  physician  to  a  particular  entity 


which,  if  the  physician  directly  made 
referrals  to  such  entity,  would  be  in 
violation  of  [section  1877],  shall  be 
subject  to  a  civil  money  penalty  *  *  *." 

Because  the  provision  applies  to 
physicians  who  make  referrals  and  to 
"odier  entities."  we  believe  that  it  can 
apply  to  consulting  physicians  who 
help  a  physician  indirectly  make 
prohibited  referrals.  In  the  preamble  of 
the  proposed  rule  (57  FR  8595)  we 
stated  that,  if  a  consulting  physician 
deems  it  necessary  to  order  clinical 
laboratory  services,  those  services  may 
not  be  ordered  fit>m  a  laboratory  in 
which  the  referring  physician  has  a 
financial  interest.  We  included  this 
explanation  to  give  the  reader  an 
example  of  the  Kinds  of  referrals  that  are 
prohibited  under  the  statutory 
definition  of  "referral."  Under  section 
1877(h)(5)(A),  a  request  by  a  physician 
for  a  consultation  with  another 
physician  (and  any  test  or  procediue 
ordered  by.  or  to  he  performed  by  or 
performed  under  the  supervision  of  that 
other  physician)  constitutes  a  referral. 
Thus,  it  is  necessary  for  the  consulting 
physician  to  be  aware  of  any  financial 
relationships  the  referring  physician 
may  have  with  a  laboratory,  in  order  for 
the  referral  not  to  be  prohibited.  Finally, 
the  consulting  physician  is  also 
obligated  not  to  refer  laboratory  testing 
to  an  entity  with  which  he  or  she  has 
a  financial  relationship,  unless  an 
exception  apphes. 

Concerning  services  furnished  in  a 
managed  care  setting,  section  1877(b)(3) 
provides  a  general  exception  for  services 
provided  to  patients  enrolled  in  the 
prepaid  health  plans  listed  in  that 
provision  and  in  the  regulations  at 
§  411.355(c). 

d.  Statutory  Authority 

Comment:  One  commenter  noted  that 
the  statutory  definition  of  referral 
encompasses  requests  for  any  item  or 
service  for  which  payment  may  be  made 
under  Medicare  Part  B.  but  the 
prohibition  contained  in  the  statute  is 
aimed  at  referrals  for  clinical  laboratory 
services  and  not  other  referrals.  Thus,  in 
the  commenter's  view,  the  statute  makes 
the  rule  somewhat  confusing.  That  is, 
the  behavior  that  the  statute  seeks  to 
restrict,  referrals  for  clinical  laboratory 
services,  is  narrower  in  scope  than  the 
behavior  of  "referring"  itself.  Therefore, 
the  copunenter  suggested  that  the  final 
rule  clarify  that  the  prohibited  behavior 
is  related  to  clinical  laboratory  services. 

Response:  We  agree  that  the  definition 
of  "referral"  imder  the  statute  at  section 
1877(h)(5)  is  broad.  In  section 
1877(h)(5)(A),  for  physicians'  services,  it 
covers  a  physician's  request  for  any  item 
or  service  covered  under  Fart  B  of 
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Medicare.  For  other  items,  section 
1877(h)(5)(B)  covers  a  physician's 
request  or  estabUshment  of  a  plan  of 
care  that  includes  furnishing  clinical 
laboratory  services.  However,  section 
1877(a)(lKA)  specifically  narrows  the 
scope  of  section  1877  by  describing  the 
subset  of  referrals  that  are  prohibited. 
Physicians  were  originally  prohibited 
from  making  referrals  to  an  entity  for  the 
piupose  of  providing  clinical  laboratory 
services.  As  of  January  1, 1995, 
physicians  are  prohibited  from  making 
a  much  broader  range  of  referrals  to 
entities  furnishing  die  other  designated 
health  services  listed  in  section 
1877(h)(6). 

e.  Hospitals  and  Group  Practice 
Laboratory 

Comment:  One  commenter  believed 
that,  if  there  is  an  "under  arrangement" 
agreement  between  a  hospital  and  a 
group  practice  for  the  group  practice  to 
provide  laboratory  services  to  hospital 
patients  imder  section  1861  (w)(l),  it  is 
the  hospital  and  not  the  group  practice 
physicians  that  is  making  a  referral  for 
the  purposes  of  the  section  1877  self- 
referral  proscription.  The  commenter 
pointed  out  that,  for  the  most  part,  as 
recognized  in  the  proposed  regulation,  a 
physician's  request  for  a  service  is 
tantamount  to  a  referral  to  a  particular 
service  provider.  If  services  are  being 
furnished  to  hospital  inpatients  and 
outpatients,  however,  the  commenter 
indicated  that  it  is  the  hospital's 
obligation  to  ensiue  that  the  services  be 
performed  and  to  direct  that  the  services 
be  performed  by  a  particular  party. 
.  Thus,  in  the  commenter's  opinion,  it  is 
the  hospital  that  is  making  the  referral 
to  the  group  practice  laboratory. 
Consequently,  the  commenter 
recommended  clarification  of  the 
definition  of  "referral"  and  "referring 
physician"  so  that  it  is  clear  that  a 
physician's  ordering  of  clinical 
laboratory  services  for  hospital  patients 
does  not  constitute  a  "referral"  vnthin 
the  meaning  of  section  1877. 

Response:  The  commenter  believed 
that  we  should  revise  the  definitions  of 
"referral"  and  "referring  physician"  to 
make  it  clear  that,  in  the  situation 
described  in  the  comment,  it  is  the 
hospital  that  makes  a  referral  to  a  group 
practice  laboratory  and  not  the  group 
practice  physicians.  We  disagree  with 
this  interpretation.  Every  referral  for 
clinical  laboratory  services  must 
originate  with  a  physician,  and  the 
general  rule  in  section  1877(a)(1)(A) 
prohibits  a  physician  from  making  a 
referral  to  an  entity  with  which  the 
physician  (or  an  immediate  family 
member)  has  a  financial  relationship.  A 
"referral"  need  not  even  indicate  a 


specific  laboratory.  Section  1877(h) 
defines  a  "referral"  as  any  request  by  a 
physician  for  an  item  or  service  or  the 
establishment  of  a  plan  of  care  that 
includes  the  provision  of  laboratory 
services. 

We  do  not  believe  that  the  Congress 
intended  to  allow  physicians  to 
circumvent  the  referral  prohibition  by 
imputing  their  referrals  to  an  operating 
entity  such  as  a  clinic,  hospital,  or  other 
institution.  We  believe  that  "referring 
physicians"  and  "referrals"  involve 
only  individual  physicians  or  groups  of 
physicians  who  send  a  Medicare  patient 
or  specimen  to  a  laboratory  for  services. 

Although,  in  our  opinion,  the  general 
prohibition  applies  to  the  situation 
described  by  the  commenter,  there  are 
exceptions  within  the  statute  that  could 
apply  to  allow  the  group  practice 
physicians  to  continue  to  refer. 

The  commenter  has  described  a 
situation  in  which  group  practice  ' 
physicians  apparently  provide  patient 
care  services  to  hospital  patients.  They 
refer  hospital  patients  to  the  group 
practice's  laboratory;  the  group  practice 
laboratory  provides  laboratory  services 
for  the  hospital  under  arrangements; 
and  Medicare  pays  the  hospital.  The 
referring  physicians  in  this  case  are 
referring  to  a  laboratory  that  receives 
compensation  from  the  hospital  (the 
hospital  buys  laboratory  services  under 
arrangements).  The  hospital  is  also 
apparently  compensating  the  group 
physicians  for  patient  care  services.  The 
physiciems.  in  addition,  are  likely  to  be 
receiving  compensation  from  tRe  group 
practice  that  owns  the  group  practice 
laboratory  and/or  they  have  an 
ownership  interest  in  the  group  practice 
and  its  laboratory. 

We  believe  that  the  exception  in 
section  1877(e)(7)  could  apply  to  allow 
referrals  based  on  part  of  this  scenario. 
This  provision  says  that  there  is  no 
"compensation  arrangement"  that 
would  trigger  the  prohibition  in  section 
1877,  for  arrangements  between  a 
hospital  and  a  group  practice  under 
which  the  group  practice  provides 
laboratory  services  but  the  hospital  bills 
for  the  services,  if  certain  criteria  are 
met.  If  the  arrangement  meets  the 
criteria,  the  group  practice  should  be 
able  to  refer  to  the  hospital's  laboratory 
without  violating  section  1877.  That  is 
because  the  underlying  compensation 
passing  between  the  hospital  (which,  in 
essence,  is  purchasing  services  torn  the 
group  practice  laboratory)  and  the  group 
does  not  trigger  the  prohibition. 

There  is,  however,  ia  compUcating 
factor  in  the  commenter's  scenario.  That 
is,  the  group  practice  physicians  are 
referring  to  their  own  group  practice 
laboratory.  It  is  likely  that  these 


physicians  are  receiving  compensation 
from  the  group  practice  that  owns  the 
laboratory  or  that  they  own  some 
portion  of  the  group  practice  and  the 
laboratory.  The  compensation  or 
ownership  interests  involved  here 
would  require  a  separate  exception  in 
order  to  allow  the  group  practice 
physicians  to  refer.  The  services  could, 
for  example,  be  excepted  under  the  in- 
office  ancillary  services  exception  in 
section  1877(b)(2),  which  allows  a  group 
practice  to  refer  to  its  own  laboratory  if 
certain  criteria  are  met. 

In  addition,  the  hospital  may  be 
separately  compensating  the  group 
practice  physicians  for  patient  care 
services,  compensation  that  is 
independent  of  the  compensation  the 
hospital  pays  the  group  to  purchase 
laboratory  services.  The  compensation 
from  the  hospital,  however,  could  be 
excepted  under  section  1877(e)(2),  if 
there  is  a  bona  fide  employment 
relationship  between  the  hospital  and 
the  physicians,  or  section  1877(e)(3)  if 
the  hospital  is  paying  the  physicians  for 
personal  services  furnished  to  the 
hospital. 

10.  Referring  Physician 

We  proposed,  in  §411.351,  to  define 
a  "referring  physician"  as  "a  physician 
(or  group  practice)  who  makes  a  referral 
as  defined  in  this  section." 

Comment:  One  commenter  believed 
that  the  definition  of  referral  is  not 
necessary  because  the  statute  is  clear  as 
written. 

Response:  We  incorporated  this 
definition  in  the  rule  to  make  the 
regulations  as  complete  and  clear  as 
possible.  Furthermore,  this  definition 
interprets  the  statutory  term  to  include 
referrals  made  by  an  individual 
physician  as  well  as  referrals  made  by 
a  group  practice. 

Comment:  A  commenter  raised  the 
issue  of  a  physician  who  owns  or 
manages  a  clinic  but  does  not  function 
as  a  physician  by  providing  care  to 
chnic  patients.  The  physician  also  owns 
an  interest  in  a  clinical  laboratory  to 
which  clinic  patients  or  samples  are 
sometimes  referred.  The  commenter 
believed  the  physician-owner  should 
not  be  considered  a  referring  physician 
within  the  meaning  of  the  regulation 
when  he  or  "She  does  not  function  as  a 
physician.  The  commenter  also  believed 
that,  if  a  clinic  owner  is  only 
incidentally  a  physician,  that 
professional  degree  should  play  no  role 
in  setting  his  or  her  legal  obligations.  In 
the  commenter's  view,  to  include 
physicians  who  are  mere  owners/ 
managers  of  clinics  within  the 
definition  of  referring  physician  would 
be  arbitrary  and  prejudicial  to  them.  The 
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commenter  added  that  such  a  physician 
should  be  compared  to  nonphysician 
clinic  owners  or  managers  who  are  not 
covered  by  the  statute  or  its 
implementing  regulations.  Clearly, 
according  to  the  commenter,  clinic 
owners  or  managers  with  medical 
degrees  should  have  the  same  legal 
status  as  nonphysician  owners  or 
managers.  Thus,  the  commenter 
recommended  that  the  final  regulation, 
or  its  preamble,  expUcitly  exclude  from 
the  definition  of  referring  physician, 
physician-owners  who  neither  practice 
medicine  nor  make  direct  referrals  to 
clinical  laboratories. 

Response:  Section  1877  prohibits 
referrals  by  "physicians"  and  does  not 
qualify  "physicians"  to  exempt  any 
subset  of  these  individuals.  Since 
section  1877  does  not  define  who  is  a 
physician  for  purposes  of  that  section, 
the  usual  Medicare  definition  of  that 
term  applies.  "Physician"  is  defined  in 
the  statute,  at  section  1861  (r),  as  a 
doctor  of  medicine  or  osteopathy  legally 
authorized  to  practice  medicine  and 
surgery  by  the  State  in  which  he  or  she 
performs  that  function  or  action 
(including  osteopathic  practitioners 
within  the  scope  of  their  practice  as 
defined  by  State  law).  The  definition 
also  includes  a  doctor  of  dental  surgery 
or  dental  medicine,  a  doctor  of  podiatric 
medicine,  a  doctor  of  optometry,  and  a 
chiropractor.  These  additional 
individuals  qualify  as  "physicians"  only 
when  they  are  performing  within  the 
scope  of  Uieir  license  or  providing  items 
and  services  that  they  are  legally 
authorized  to  perform  within  their 
specialty.  The  Medicare  regulations 
define  "physicians'  servites"  at  410.20 
as  those  furnished  by  one  of  these 
individuals  who  is  legally  authorized  to 
practice  by  the  State  and  "who  is  acting 
within  the  scope  of  his  or  her  license." 
Arguably  then,  a  physician  who  owns  or 
manages  a  clinic  but  does  not  provide 
y   any  of  the  items  or  services  authorized 
within  the  scope  of  his  or  her  license 
would  not  be  a  "physician"  for 
purposes  of  section  1877.  However,  if 
such  an  individual  refers  clinic  patients 
to  a  particular  laboratory  or  attempts  to 
influence  a  cfinic  physician  to  make 
such  referrals,  that  individual's  status 
changes.  That  is,  he  or  she  has  become 
involved  in  the  care  of  particular 
patients  and  is  therefore  acting  in  the 
role  of  a  physician.  As  a  result,  the 
provisions  of  section  1877  (including 
the  provision  prohibiting  circumvention 
schemes  and  indirect  referrals)  would 
apply. 

11.  Remuneration 

We  proposed,  in  section  411.351.  to 
define  "remuneration"  as  "any 


payment,  discoimt,  forgiveness  of  debt, 
or  other  benefit  made  directly  or 
indirectly,  overtly  or  covertly,  in  cash  or 
in  kind." 

a.  Discounts 

Comment:  Some  commenters 
supported  the  concept  of  including 
discounts  in  the  definition  of 
remimeration.  They  indicated  that  it  is 
not  unusual  for  a  physician  with 
substantial  Medicare  business  to  obtain 
a  larger  discount  than  a  physician  who 
has  no  Medicare  business.  Discounts,  in 
the  view  of  these  commenters,  can 
therefore  influence  a  physician  to  use  a 
particular  laboratory  and,  in  an  extreme 
case,  the  prospect  of  a  deeper  discount 
may  even  induce  a  physician  to  order 
imnecessary  tests. 

One  commenter  offered  the  opinion 
that  the  intent  of  the  legislation  is  clear 
from  the  definition  of  "compensation 
arrangement,"  which  is  defined  to 
include  all  forms  of  remuineration, 
direct  or  indirect,  overt  or  covert,  in 
cash  or  in  kind. 

Another  commenter  indicated  that  the 
existence  of  a  discount  arrangement  has 
a  strong  potential  to  result  in  excessive 
laboratory  testing,  which  contributes  to 
the  distressing  rise  in  health  care  costs 
in  this  country. 

Some  commentere  objected  to 
including  "discounts"  in  the  definition 
of  remuneration  because  they  believed 
the  term  "discounts"  is  vague, 
overbroad,  and  impossible  to  define.  In 
their  view,  the  definition  would  be 
fraught  with  unintended  adverse 
consequences.  One  commenter  believed 
that  a  compensation  arrangement,  for 
the  purpose  of  section  1877,  should  be 
created  only  whenever  the  following 
situation  occurs:  (1)  Some  remuneration 
passes  from  a  laboratory  to  a  physician; 
and  (2)  the  prospect  of  remimeration 
gives  the  physician  an  incentive  to  order 
increased  testing. 

One  commenter  indicated  that,  to  a 
certain  extent,  physicians  receive  a 
lower  price  than  other  payers  because  of 
the  legitimate  cost  savings  associated 
with  physician  billing. 

Two  conunenters  stated  that  there  is 
nothing  inherently  abusive  about 
discounts.  One.of  the  commenters 
believed  that  what  gives  the  physician 
an  incentive  to  increase  his  or  her 
utilization  of  testing  is  not  the  discount; 
it  is  his  or  her  ability  to  mark  up  the 
testing  and  thereby  derive  a  profit  from 
the  transaction.  The  other  commenter 
suggested  that  discoimts  be  permitted  if 
the  laboratory  can  meet  the  following 
conditions: 

•  The  discount  is  not  tied  to  the 
referral  of  Medicare  specimens  to  the 
laboratory. 


■  The  discount  is  related  to  verifiable 
cost  differences  in  handling  specimens 
that  satisfy  the  conditions  for  the 
discount,  including  cost  differences  due 
to  such  factors  as  economies  of  scale, 
lower  billing  and  collection  costs, 
prompt  and  regular  payment,  or  reduced 
bad  debt  cost. 

•  The  discount  is  available  to  anyone 
who  can  satisfy  the  requirements  for  the 
discount,  for  example,  type  of  test  or 
other  objective  requirement;  and 

•  The  discount  is  not  provided  to  any 
referring  physician.  (We  assume  by  this 
that  the  commenter  meant  that 
discoimts  a  laboratory  entity  would 
make  to  providers  of  services,  such  as 
hospitals,  would  be  permissible  under 
these  guidelines.) 

Response:  As  discussed  earlier, 
section  1877(e)(8)(A).  as  added  by 
OBRA  '93,  provides  that  a  physician 
may  make  payments  to  a  clinical 
laboratory  in  exchange  for  furnishing 
clinical  laboratory  services  and  continue 
to  refer  Medicare  patients  to  that 
laboratory.  There  is  no  requirement  that 
the  payments  meet  any  particular 
pricing  standards.  However,  when  a 
laboratory  provides  a  physician  with  a 
discount,  it  may  in  some  cases  be 
providing  that  physician  with  a  benefit 
(that  is,  remuneration)  that  is  separate 
from  the  payment  that  the  physician  has 
made  to  the  laboratory  to  purchase 
laboratory  services.  Since  we  are  not 
interpreting  the  OBRA  *93  provisions  in 
this  rule,  but  merely  reiterating  them, 
we  have  not  yet  taken  a  position  on  how 
this  new  provision  will  affect  discounts. 
We  will  interpret  section  1877(e)(8)(A) 
and  how  it  applies  to  discounts  in  the 
context  of  the  proposed  rule  covering  all 
of  the  designated  health  services. 

In  regard  to  discounts  for  items  and 
services  other  than  clinical  laboratory 
services,  a  physician  may  purchase 
other  things  from  a  clinical  laboratory 
besides  clinical  laboratory  services. 
Section  1877(e)(8)(B)  allows  a  physician 
to  purchase  from  any  entity  items  and 
services,  other  than  laboratory  services, 
as  long  as  they  are  purchased  at  fair 
market  value.  Section  1877(h)(3)  defines 
fair  market  value  as  the  value  in  arm's- 
length  transactions,  consistent  with  the 
general  market  value,  which  would  not 
include  discounts.  In  light  of  section 
1877(e)(8)(B),  we  are  keeping 
"discounts"  in  the  definition  of 
"remuneration."  As  a  result,  discounts 
would  remain  "compensation 
arrangements"  for  discounts  on  items  or 
services  such  as  supplies  or  personnel 
or  consulting  services  purchased  by  a 
physician  fit>m  a  cUnical  laboratory  or 
other  entity. 

Comment:  One  commenter  indicated 
that  providing  a  discount  to  physicians 
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is  not  necessarily  a  means  of  providing 
them  compensation.  As  an  example,  the 
commenter  pointed  out  that  in  New 
York,  a  State  that  has  long  had  a  direct 
billing  law  and  related  regulations, 
discounts  are  passed  directly  on  to  the 
patient  or  insurance  carrier.  It  is  a 
mArket  mechanism  that,  in  the 
commentw's  view,  actually  works  to 
hold  down  the  cost  of  health  care.  The 
commenter  considered  discounts  a  goal 
to  be  aimed  for,  not  a  practice  to  be 
precluded.  The  commenter  indicated 
that  a  simple  way  to  help  hold  down  the 
cost  of  health  care  is  to  follow  the  direct 
billing  practices  estabUshed  in  New 
Yoric  or  to  exempt  those  States  that 
already  have  such  laws. 

Response:  This  commenter  made  a 
good  point.  Nonetheless,  the  Medicare 
statute  generally  does  not  currently 
authorize  us  to  impose  the  "direct 
bilUng"  requirement  found  at  section 
1877(h)(5)(A)  for  laboratory  services 
other  than  those  furnished  to  Medicare 
patients.  As  we  noted  in  an  earlier 
response,  we  will  address  the  discount 
issue  in  our  proposed  rule  covering  the 
designated  health  services. 

Comment:  A  commenter  stated  that 
physician  groups  often  contract  with 
HMOs  to  provide  medical  care  for  HMO 
members  and  described  the  foUovkdng 
situation:  The  physician  group  is  paid  a 
predetermined  monthly  rate  per 
enrollee  as  payment  in  full  for  all 
outpatient  medical  services,  including 
laboratory  services  furnished  to  covered 
enrollees.  To  ensure  that  the  physician 
group  can  furnish  all  necessary  services 
in  an  efficient  and  cost  effective 
manner,  the  physician  group  typically 
enters  into  discount  agreements  with 
providers  not  affiliated  with  the  group 
to  furnish  services  to  the  HMO's 
patients  at  a  discounted  rate.  These 
arrangements  include  laboratory 
services  at  a  discounted  rate. 

In  the  commenter's  view,  this  type  of 
discount  arrangement  would  not  pose 
any  risk  of  Medicare  program  or  patient 
abuse  under  the  following  conditions: 

1.  The  HMO  does  not  bill  the 
Medicare  program  for  any  Medicare 
patient  laboratory  tests  performed  by  an 
outside  laboratory. 

2.  The  physician  group  does  bill 
commercial  insurance  for  tests 
performed  but  does  not  mark  up  the  cost 
of  the  test;  that  is,  the  group  bills  the 
exact  amount  charged  by  the  outside 
laboratory. 

3.  The  discount  arrangement  is  not,  in 
any  way,  influenced  by  the  volume  of 
Medicare  patient  laboratory  tests  sent  to 
the  laboratory  facility. 

4.  The  discount  arrangement  is  based 
upon  the  volume  of  laboratory  services 
purchased  for  HMO  patients. 


5.  An  agreement  to  provide  laboratory 
services  to  HMO  patients  at  a  specified 
fee  or  discount  that  is  not  based  upon 
volume  of  Medicare  referrals  is  revenue 
neutral  as  far  as  the  Medicare  program 
is  concerned.  In  other  words,  the  fixed 
discount  or  specified  fee  is  established 
completely  independently  of  the 
volume  of  Medicare  referrals  and 
certainly  independently  of  the  Medicare 
program  itself. 

Response:  We  believe  that  the 
exception  set  forth  in  sections 
1877(b)(3)  and  section  411.355(c) 
applies  in  this  situation,  at  least  in  part. 
Under  those  provisions,  the  prohibition 
on  referrals  does  not  apply  to  referrals 
for  services  furnished  by  an 
organization  with  a  contract  under 
section  1876  to  an  individual  enrolled 
with  the  organization.  (Also  see  42  CFR 
part  417,  subpart  C.)  This  exception  also 
applies  to  referrals  for  services 
furnished  by  organizations  with  health 
care  prepayment  plans  that  have 
agreements  with  us  under  section 
1833(a)(1)(A)  to  an  individual  enrolled 
in  the  plan  (see  42  CFR  part  417, 
subpart  D)  and  by  organizations 
receiving  payments  on  a  prepaid  basis 
for  their  enrollees  in  accordance  with 
the  terms  of  a  demonstration  project 
authorized  under  section  402(a)  of  the 
Social  Security  Amendments  of  1967 
(42  U.S.C.  I395l>-1)  or  under  section 
222(a)  of  the  Social  Security 
Amendments  of  1972  (42  U.S.C.  1395b- 
1  note).  Also,  as  added  by  OBRA  '93. 
this  exception  applies  to  referrals  for 
services  furnished  by  a  qualified  HMO 
(within  the  meaning  of  section  1310(d) 
of  the  Pubhc  Health  Service  Act)  to  its 
enrollees.  Thus,  the  exception  no  longer 
requires  that  all  HMO  plans  contract 
with  Medicare  in  order  to  qualify  for  the 
exception.  The  exception  in  section 
1877(b)(3)  applies  to  all  services 
furnished  by  the  organizations  listed  in 
that  provision,  including  those  services 
furnished  to  enrollees  by  outside 
physician  groups,  which  have 
contracted  with  the  organizations.  As 
we  noted  in  earlier  responses,  we  will 
address  the  issue  of  how  to  treat 
discounts  under  section  1877  in  the 
proposed  rule  covering  the  designated 
health  services. 

b.  Forgiveness  of  Debt;  Other  Benefits 

Comment:  One  commenter  indicated 
concerns  with  the  inclusion  of  the  term 
"forgiveness  of  debt"  in  the  definition  of 
remuneration.  According  to  the 
commenter,  there  are  a  number  of 
legitimate  reasons  why  a  laboratory 
might  forgive  a  debt  owed  by  a 
physician.  For  example,  there  might  be 
■a  dispute  over  the  correctness  of  a  bill 
or  over  whether  the  physician  had  in 


fact  ordered  certain  tests.  In  such 
instances,  a  laboratory  might  decide  to 
write  off  the  debt.  In  contrast,  the 
laboratory  might  decide  to  furnish 
services  to  a  physician  who  had 
previously  owed  money  to  the 
laboratory,  which  the  laboratory  had 
written  off.  This  same  commenter 
recognized  that  forgiveness  of  debt  in 
such  a  situation  m^t  be  an  abuse;  that 
is,  the  laboratory  might  simply  forgive 
an  obhgation  owed  in  order  to  obtain 
continued  referrals.  Thus,  the 
commenter  agreed  that  the  forgiveness 
of  debt  should  be  considered 
remuneration  within  the  meaning  of  the 
statute,  but  added  that  the  definition 
should  distinguish  between  the  atypical 
situation  and  routine  types  of  write-offis. 

One  commenter  believed  that  the 
inclusion  of  "other  benefit"  in  the 
definition  of  remuneration  is  very 
broad.  The  commenter  believed  the 
definition  could  reach  a  variety  of 
services  that  are  integral  to  the 
provision  of  laboratory  services  and  that 
enhance  the  quality  of  the  services 
furnished.  Examples  of  "other  benefits" 
that  might  be  exchanged  between  a 
physician  and  laboratory  mentioned  by 
the  commenter  are  test  tubes  and  other 
laboratory  testing  supplies, 
telecommunications  equipment  such  as 
stand-alone  printers,  courier  services, 
and  educational  or  consultation 
services. 

Another  commenter  recommended 
that  the  definition  of  remuneration  be 
amended  to  exclude  fi'om  the  prohibited 
category  those  items  or  services  that  are 
enhancements  to  the  quality  of 
laboratory  services  and  that  have  no 
value  independent  of  the  laboratory 
service,  such  as  courier  pickup  of 
samples,  increased  frequency  of  pick  up 
of  samples,  and  electronic  transmission 
of  results. 

One  commenter  recommended  that 
the  definition  of  remuneration  be 
amended  to  exclude  "discount, 
forgiveness  of  debt,  or  other  benefit" 
and  that  we  retain  the  statutory 
definition. 

Response:  Section  1877(h)(1)  as 
amended  by  OBRA  '93  specifies  that  a 
"compensation  arrangement"  does  not 
include  arrangements  involving  only  the 
following  kinds  of  remuneration: 

•  The  forgiveness  of  amounts  owed 
for  inaccurate  tests  or  procedures, 
mistakenly  performed  tests  or 
procedures,  or  the  correction  of  minor 
billing  errors. 

•  The  provision  of  items,  devices,  or 
supplies  that  are  used  solely  as  follows: 

+  To  collect,  transport,  process,  or 
store  specimens  for  the  entity  providing 
the  item,  device,  or  supply.    , 
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•«■  To  order  or  conununicate  the 
results  of  tests  or  procedures  for  the 
entity. 

This  provision  also  excepts  payments 
made  by  an  insurer  or  self-insured  plan 
to  a  physician  for  the  physician's  claims 
under  certain  circumstances. 

Thus,  we  believe  that,  when  a 
laboratory  writes  off  a  debt  to  essentially 
correct  the  records  between  the  parties, 
the  exception  described  above  would 
apply.  However,  if  a  laboratory  has  a 
continual  pattern  of  disposing  of  the 
debt  of  its  referring  physicians  in  this 
manner,  we  might  scrutinize  the 
situation  under  the  circimivention 
scheme  provision  (section  1877(g)(4).) 
Negotiations  between  parties  about  the 
correct  amount  of  money  owed  for 
services  delivered,  resulting  in  a 
balancing  of  accounts,  would  also 
qualify  under  this  exceprtion,  as  well  as 
the  exchange  of  certain  laboratory 
supplies,  telecommunications 
equipment,  and  courier  services. 

One  commenter  mentioned  that 
"other  benefits"  exchanged  between  a 
physician  and  a  laboratory  could  be 
educational  or  consultation  services. 
Section  1877(e)(3)  provides  that  a 
physician  who  has  a  personal  services 
arrangement  (or  an  immediate  family 
member  with  a  personal  services 
arrangement)  with  a  laboratory  entity 
(for  example,  to  furnish  consultations  or 
educational  services)  may  refer  patients 
to  that  entity  if  certain  conditions  are 
met.  Also,  section  1877(e)(8)(B)  allows  a 
physician  to  make  payments  to  any 
entity  (including  a  laboratory)  for  items 
and  services,  other  than  clinical 
laboratory  services,  if  the  purchase  is 
consistent  with  fair  market  value. 

Because  of  these  facts,  we  are 
retaining  the  proposed  definition  of 
remuneration  but  are  explaining  that 
certain  day-to-day  business  transactions 
as  listed  in  the  statute  are  not  included 
in  this  definition. 

c.  Payments 

Comment:  One  commenter  objected  to 
including  the  term  "payment"  in  the 
definition  of  remimeration.  This 
commenter  pointed  out  that  payments 
frequently  occur  between  laboratories 
and  physicians  and,  in  many  instances, 
these  payments  do  not  create  incentives 
for  physicians  to  order  increased 
laboratory  testing.  For  example,  in  the 
commenter's  opinion,  the  following 
situations  do  not  create  incentives  for 
physicians  to  increase  their  laboratory 
referrals. 

•  The  laboratory  pays  a  physician 
who  furnishes  interpretation  or 
consultation  services  such  as  Pap  test 
interpretation,  tissue  pathology 


consultations,  or  EKG  bolter  monitor 
readings. 

•  A  laboratory  pays  a  physician  a 
refund  as  a  result  of  an  overpayment  or 
to  settle  a  disputed  claim. 

•  A  laboratory  that  maintains  a  self- 
insiu^d  group  medical  plan  for  its 
employees  pays  a  physician  who 
furnished  services  to  a  laboratory 
employee. 

•  A  laboratory  pays  a  physician  to  be 
on  call  to  come  to  its  blood-drawing 
station  in  case  of  an  emergency,  as 
required  by  State  law. 

•  A  physician  pays  the  laboratory  for 
the  provision  of  a  nonlaboratory  service 
that  it  furnishes  or  that  is  furnished  by 
a  subsidiary  or  related  corporation,  for 
example,  billing,  management  or 
consultation  services,  or  the  provision 
of  some  other  medical  product  or 
service. 

Response:  As  stated  above  in  response 
to  a  similar  comment,  section 
1877(h)(1)(B)  provides  that,  for  purposes 
of  determining  whether  a  compensation 
arrangement  exists,  the  term 
remuneration  includes  "any 
remuneration,  directly  or  indirectly, 
overtly  or  covertly,  in  cash  or  in  kind." 
One  of  the  definitions  found  in  the 
American  Heritage  Dictionary  of  the 
English  Language  for  "remuneration"  is 
"payment."  Therefore,  we  believe  we 
are  correct  in  concluding  that,  in 
general,  pa3nnents  between  a  laboratory 
and  a  physician  are  a  form  of 
remimeration.  Arrangements  involving 
remuneration  between  these  parties  can, 
in  turn,  be  characterized  as 
"compensation  arrangements."  Most,  if 
not  all,  of  the  examples  provided  by  the 
commenter  cbuld  now  fall  within 
specific  statutory  exceptions.  Examples 
one,  three,  and  four  could  be  excepted 
under  section  1877(e)(3),  which  excepts" 
certain  situations  in  which  an  entity 
pays  a  physician  under  a  personal 
service  arrangement.  The  second 
example  could  be  remuneration  that  is 
excepted  from  the  definition  of  a 
"compensation  arrangement"  under 
section  1877(h)(1)(A)  and  (C),  and  the 
fifth  example  could  be  excepted  under 
section  1877(e)(8)(B),  which  excepts 
payments  by  a  physician  to  an  entity  in 
exchange  for  items  or  services  other 
than  clinical  laboratory  services. 

We  realize  that  many  legitimate 
transactions  occur  between  laboratories 
and  physicians.  We  believe  that  most  of 
these  will  qualify  for  the  exceptions 
listed  above.  But,  in  the  case  of 
continuing  arrangements  that  provide 
for  payment  between  laboratories  and 
physicians  that  do  not  qualify  for  the 
exceptions,  the  prohibition  applies. 


D.  Prohibition  on  Certain  Referrals  by 
Physicians  and  Limitations  on  Billing 

1.  Medicare  Only 

Comment:  One  commenter  indicated 
that  the  final  regulation  concerning  the 
prohibition  should  include  a  statement 
that  a  physician's  referrals  for  non- 
Medicare  patients  to  receive  clinical 
laboratory  services,  which  are  not 
reimbursable  under  Medicare,  are  not 
affected  by  section  1877  or  this  rule. 

Another  commenter  requested  that 
the  final  rule  confirm  that  the  statute 
and  the  proposed  rule  do  not  apply  to 
State  Medicaid  programs. 

Response:  In  the  preamble  to  the 
proposed  rule  (57  FR  8595),  we  stated 
that  the  general  prohibition  on  referrals 
applies  only  to  referrals  for  clinical 
laboratory  services  that  would  otherwise 
be  covered  by  the  Medicare  program. 
Therefore,  referrals  for  clinical 
laboratory  services  to  be  furnished  to  a 
physician's  non-Medicare  patients  are 
not  afiected  by  section  1877.  This 
concept  is  reflected  in  section 
411.353(a)  of  this  rule.  As  a  result  of 
section  13624  of  OBRA  '93,  however, 
section  1877  will  have  an  efiect  on  the 
Medicaid  program  beginning  with 
referrals  made  on  or  after  December  31, 
1994.  (We  plan  to  address  this  matter  in 
a  separate  proposed  rule.) 

2.  Related  Parties 

Comment:  The  preamble  to  the 
proposed  rule  (57  FR  8596)  states  that 
a  financial  relationship  between  a 
physician  and  an  organization  related  to 
an  entity  that  furnishes  clinical 
laboratory  services  (for  example,  a 
parent  or  subsidiary  corporation  of  the 
laboratory  entity)  is  to  be  considered  an 
indirect  financial  relationship  with  the 
entity. 

One  commenter  believed  that  this 
concept  needs  clarification  and  that  it 
would  be  helpful  to  have  some  "bright 
line"  rules  for  what  constitutes  a  related 
entity.  The  commenter  asked  several 
sets  of  questions,  which,  as  we 
understand  them,  are  as  follows: 

•  Is  the  related  entity  concept  limited 
to  a  parent/subsidiary  model  or  will 
brother/sister  corporations  be  included? 

•  Is  the  relationship  between  the 
entities  to  be  defined  in  terms  of  a  stock 
ownership  requirement  and,  if  so,  will 

a  threshold  percentage  of  ownership  be 
required? 

hi  this  regard,  the  commenter 
suggested  that  we  may  want  to  review 
the  control  group  concepts  set  out  in  ' 
sections  414(b)  and  414(c)  of  the 
Internal  Revenue  Code  of  1986  (IRC) 
and  to  consider  adopting  a  similar 
approach. 
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Furthermore,  the  commenter  asked 
questions  involving  the  following 
^tuations  and  suggested  that  it  would 
be  helpful  to  have  specific  examples 
presented  in  the  final  rule. 

•  Twenfy-five  percent  of  a  clinical 
laboratory  is  owned  by  a  professional 
corporation  (P.C.)  that,  in  turn,  is  owned 
by  five  physicians  as  equal 
shareholders.  The  P.C.  also  employs 
phjrsidans  who  are  not  owners. 

— ^Would  a  referral  to  the  laboratory  by 
a  physician  employed  by  the  P.C.  be 
prohibited? 

— ^Would  referrals  by  any  of  the  owners 
of  the  P.C.  be  prohibited? 

•  Two  of  the  five  physician-owners  of 
the  P.C.  separately  own  the  25  percent 
interest  in  the  laboratory  rather  than  the 
entire  P.C. 

— ^Would  a  referral  to  the  laboratory  by 

a  physician  employed  by  the  P.C.  be 

prohibited? 
^Would  a  referral  by  one  of  the 

remaining  three  owners  of  the  P.C.  be 

prohibited? 

•  A  company  that  is  a  general  partner 
in  a  siugery  center  limited  partnership 
also  owns  a  clinical  laboratory.  The 
siu^ery  center  has  as  other  limited 
partners  a  number  of  physicians.  Can 
physicians  who  are  limited  partners 
refer  patients  to  the  company's 
laboratory? 

Response:  First,  we  want  to  state  that 
it  is  not  possible  to  provide  specific 
answers  to  cover  every  possible 
variation  of  financial  relationship.  As 
noted  elsewhere  in  this  preamble,  we 
receive  a  large  volume  of 
correspondence.  To  the  extent  that  there 
is  some  imcertainty  or  confusion 
concerning  a  partic\ilar  provision  of  the 
statute  or  regulation,  we  are  ready  to 
discuss  the  matter  by  telephone  or  in 
writing.  We  can,  however,  only  provide 
our  views  about  general  questions;  as 
mentioned  previously,  we  cannot 
provide  formal  advisory  opinions  on 
specific  circumstances. 

In  regard  to  the  first  set  of  questions, 
the  commenter  was  concerned  about 
indirect  financial  relationships  with 
entities.  As  we  explained  in  an  earfier 
response,  we  believe  that  the  language 
of  the  statute  is  intended  to  support 
indirect,  as  well  as  direct,  financial 
relationships,  as  was  specified  in 
proposed  section  411.351.  In  the 
preamble  to  the  proposed  rule,  we 
stated  that  this  would  cover  financial 
relationships  with  an  organization 
related  to  an  entity  that  furnishes 
clinical  laboratory  services.  We  gave  as 
an  example  an  interest  in  a  parent  or 
subsidi^  corporation  of  the  laboratory 
entity.  The  commenter's  first  question 
was  whether  the  related  entity  concept 


was  limited  to  parent/subsidiary 
situations  or  whether  brother/sister 
corporations  would  also  be  included. 

Although  the  preamble  gave  the 
example  of  a  parent  or  subsidiary 
relationship  between  entities,  we 
believe  that  a  physician  can  have  an 
indirect  financial  relationship  with  a 
laboratory  entity  under  any 
circumstances  in  which  that  physician 
owns  some  portion  of  an  entity  that  has 
an  ownership  interest  in  the  laboratory 
entity.  This  would  be  true  regardless  of 
whedier  the  entities  are  related  as 
parent/subsidiary  or  brother/sister 
corporations.  In  other  words,  these 
relationships  are  not  the  determining 
factor.  For  example,  a  physician's 
ownership  interest  might  be  in  a 
nonlaboratory  subsidiary  of  a  parent 
laboratory  corporation.  If  the  physician 
has  an  owner^p  interest  in  the 
subsidiary  without  owning  any  portion 
of  the  parent  laboratory,  the  physician 
will  not  be  considered  to  have  an 
ownership  interest  in  the  laboratory. 
The  physician  would  have  an 
ownership  interest  in  the  laboratory 
only  if  the  nonlaboratory  subsidiary  had 
an  ownership  interest  (for  example, 
through  stock  or  debt  instruments)  in 
the  parent  laboratory. 

We  believe  the  analysis  is  similar  for 
brother/sister  corporations  or  entities. 
Subsidiary  entities  that  are  related  via  a 
common  parent  may  or  may  not  have 
any  ownership  interest  in  each  other.  If 
a  physician  has  an  ownership  interest  in 
a  subsidiary  that,  in  turn,  has  an 
ownership  interest  in  a  brother 
laboratory,  the  physician  could  be 
regarded  as  having  an  indirect 
ownership  interest  in  the  laboratory. 
However,  this  would  not  be  the  case  if 
the  brother/sister  corporations  have  no 
ownership  relationship. 

The  commenter  also  asked  whether 
the  relationship  between  entities 
depends  upon  stock  ownership  and,  if 
so,  what  threshold  percentage  of 
ownership  is  required.  The  statute  in 
section  1877(a)(2)  defines  as  a  financial 
relationship  any  ownership  interest, 
regardless  of  the  manner  in  which  the 
interest  is  held  or  the  amoimt  of  the 
interest.  We  believe  this  rule  applies  to 
all  ownership  interests,  whether  they 
are  direct  or  indirect. 

Our  analysis  of  corporate 
relationships  would  also  involve  any 
comfiensation  aspects  of  the 
relationships.  As  we  said  in  the 
preamble  to  the  proposed  rule,  any 
financial  relationship  between  a 
physician  and  an  organization  related 
through  ownership  to  a  laboratory  entity 
could  be  covered  as  an  indirect  fiinancial 
relationship  with  the  laboratory  entity. 
In  addition,  even  if  a  physician  has  an 


ownership  interest  in  a  corporation  that 
has  no  ownership  interest  in  a 
laboratory  entity,  the  physician  may 
gain  certain  financial  advantages  from 
the  relationship  between  the 
nonlaboratory  entity  and  a  laboratory 
that  could  c(Histitute  compensation  to 
the  physician  from  the  laboratory.  For 
example,  if  corporations  file  as  one 
affiliated  company,  they  may  pool  their 
gains  and  losses  for  tax  purposes.  As  a 
result,  a  physician  owner  could  receive 
some  benefits  from  the  affiliation. 

The  commenter  recommended  that 
we  adopt  an  approach  for  related 
entities  that  is  similar  to  that  of  the 
control  group  concept  vmder  the  IRC. 
Generally,  under  section  414(b)  of  the 
IRC,  employees  of  all  corporations  that 
are  members  of  a  controlled  group  of 
corporations  (within  t^  meaning  of 
section  1563(a)  of  the  IRC)  are  treated  as 
employed  by  a  single  employer.  Under 
414(c)  of  the  IRC,  all  employees  of 
trades  or  businesses  (whether  or  not 
incorporated)  that  are  under  common 
control  are  treated  as  employed  by  a 
single  employer.  Furthermore,  under 
section  1563(a)  of  the  IRC,  a  controlled 
group  of  corporations  generally  means 
the  following: 

•  A  parent-subsidiary  controlled 
group  is  one  in  which  one  or  more 
chains  of  corporations  are  connected 
through  stock  ownership  with  a 
commcm  parent  corporation. 

•  A  brother-sister  controlled  group  is 
one  in  which  two  or  more  corporations 
have  five  or  fewer  persons  (individuals, 
estates,  or  trusts)  owning  certain  levels 
of  stock  and  controlling  certain  levels  of 
voting  power  of  all  classes  of  stock 
entitled  to  vote. 

Since  we  believe  that  the  statutory 
language  is  very  broad  and  encompasses 
both  direct  and  indirect  financial 
relationships,  we  cannot  accept  the 
commenter's  suggestions  to  use  the 
concept  of  a  control  group.  Such  a 
concept  would  narrow  the  scope  of  the 
provisions  and  would,  thus,  be 
inconsistent  with  the  statute. 

The  commenter  raised  questions 
about  several  specific  scenarios.  In  the 
first,  a  P.C.  that  is  owned  by  five 
physicians  owns  25  f>ercent  of  a  clinical 
laboratory.  The  P.C.  also  employs 
physicians.  Referrals  by  physician- 
owners  of  the  P.C.  to  the  laboratory  that 
is  owned,  in  part,  by  the  P.C.  would  be 
prohibited,  unless  an  exception  applies. 
Clearly,  these  five  physicians  have  an 
ownerehip  interest  in  the  laboratory, 
even  though  it  is  indirectiy  held  through 
their  ownership  of  the  P.C.  We  also 
believe  that  referrals  by  physician- 
employees  of  the  P.C.  may  be  prohibited 
depending  upon  the  following  facts.  If 
the  P.C.  is  not  a  group  practice  and 
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employee-physidans  are  receiving 
remuneration  from  the  owner 
physicians  for  their  services  as  bona  Bde 
employees  of  the  P.C.  then,  under 
section  1877(e)(2),  the  remuneration 
woidd  not  constitute  a  "compensation 
arrangement"  if  the  (e)(2)  requirements 
are  met.  The  remimeration,  therefore, 
would  not  subject  the  employee- 
physidans  to  the  prohibition. 

U  the  P.C  is  a  group  practice,  the 
employee  physicians  could  be 
considered  "members  of  the  group."  If 
so,  the  referrals  of  any  one  member  of 
the  group  are  imputed  to  the  entire 
group.  Because  members  who  are  owner 
physidans  in  the  example  may  not  be 
able  to  refer,  then  neither  can  the 
employees,  unless  an  exception  applies. 
If  the  P.C.  is  a  group  pradice,  the 
arrangement  would  need  to  be  evaluated 
under  the  in-office  ancillary  services 
exception  in  section  1877(b)(2).  That 
exception  does  not  appear  to  dictate  any 
particular  ownership  arrangements 
between  group  practice  physicians  and 
the  laboratory  in  which  the  services  are 
furnished.  A  group  practice  can  take 
advantage  of  this  exception,  and 
members  can  refer  to  each  other  in  the 
laboratory  provided  that  the  group 
meets  the  deHnition  of  a  group  practice 
under  section  1877(h)(4).  Under  the 
exception  in  section  1877(b)(2),  the 
services  must  be  furnished  by  the 
referring  physician  or  a  group  member 
or  must  be  diredly  supervised  by  a 
group  practice  member.  In  addition,  the 
services  must  be  billed  by  the  referring 
physician,  the  group  practice,  or  an 
entity  wholly  owned  by  the  group 
pradice. 

In  the  second  scenario  involving  a 
P.C,  the  facts  are  diHisrent.  Here  two  of 
the  five  physician-owners  of  the  P.C 
have  an  ownership  interest  in  the 
laboratory,  and  this  laboratory  interest  is 
separate  from  their  ownership  of  the 
P.C.  Obviously,  referrals  by  those  two 
physicians  to  the  laboratory  are 
prohibited,  unless  an  exception  applies. 
While  additional  facts  siurounding  this 
situation  might  lead  to  a  different 
conclusion,  it  appears  that  referrals  by 
the  remaining  three  physidan-owners  of 
the  P.C.  and  by  physician-employees  of 
the  P.C  would  probably  not  be 
prohibited.  This  is  so  because,  in  this 
case,  the  P.C.  has  no  ownership  interest 
in  the  laboratory  and  the  other 
phyisidans  have  no  ownership  interest. 
Altiiough  the  employees  are  perhaps 
indiredly  compensated  by  the  two 
owners,  their  referrals  would  not  be 
prohibited  if  their  employment 
arrangement  meets  the  requirements  in 
section  1877(e)(2).  If  the  P.C.  is  a  group 
practice,  however,  referrals  of  any 
member  of  a  group  practice  (including 


owners  and  employees  of  the  practice) 
would  be  preduded,  unless  an 
exception  applies,  such  as  that  in 
section  1877fb)(2).  We  stress  that  this 
conclusion  is  based  on  a  minimal 
amoimt  of  information;  the  condusion 
could  change  if  it  became  apparent  that 
any  of  the  three  physician  owners  or 
physidan  employees  were  receiving  any 
income  or  compensation,  diredly  or 
-indiredly.  from  the  laboratory.  We  also 
stress  that  sanctions  could  apply  if  this 
turns  out  to  be  a  drcumvention  scheme. 

Concerning  the  last  question,  our 
analysis  of  this  situation  indicates  that 
referrals  by  limited  partner  physicians 
would  not  be  prohibited  as  long  as  these 
physidans  do  not  have  a  financial 
relationship  with  the  laboratory  or  with 
the  company  that  is  a  partner  inthe 
surgery  center.  That  is,  the  physicians 
cannot  have  an  ownership  or 
investment  interest  in  the  laboratory 
itself  or  the  company  that  owns  the 
laboratory.  In  addition,  there  can  be  no 
compensation  passing  between  the 
physicians  and  the  laboratory  or 
between  the  physicians  and  the 
company.  When  physicians  and  a 
company  are  partners  in  an  enterprise 
such  as  a  surgery  center,  their  joint 
ownership  does  not  necessarily  mean 
that  there  is  compensation  or  payment 
passing  between  them;  they  may  simply 
both  be  investors.  If  the  arrangement, 
however,  is  strudured  so  that  there  is 
any  compensation  passing  between  the 
physidans  and  the  company  or  the 
physicians  and  the  laboratory,  the 
physician's  referrals  to  the  laboratory 
would  be  prohibited,  provided  no 
exception  applies. 

Finally,  we  again  remind  the 
commenter  that  section  1877(g)  sets 
forth  sandions  that  may  be  imposed  if 
certain  requirements  of  section  1877  are 
not  met.  For  example,  any  physician 
who  enters  into  an  arrangement  or 
scheme  that  the  physidan  knows  or 
should  know  has  the  principle  purpose 
of  ensuring  referrals  by  the  physidan  to 
a  {larticular  entity  that,  if  they  were 
made  diredly,  would  be  in  violation  of 
the  prohibition,  would  be  subject  to  the 
sandions  imposed  by  section  1877(g). 

3.  Identical  Ownership 

Comment:  One  commenter  suggested 
that  group  practices  may  own  and 
operate  a  laboratory  that  has  been  set  up 
as  a  separate  entity.  The  commenter 
believed  that  this  arrangement  did  not 
appear  to  be  addressed  in  the  proposed 
regulation.  The  commenter  pointed  out 
that  often  a  group  practice  will  own  and 
operate  a  clinical  laboratory  as  a 
separate  entity  for  various  financial, 
liability,  and  other  legal  reasons.  This 
commenter  believed  that  there  does  not 


appear  to  be  any  potential  for  abuse 
with  these  arrangements  as  long  as  the 
separate  entity  is  wholly  owned  by  the 
group  practice  or  as  long  as  there  is 
identical  overlap  in  ownership. 
Consequently,  the  commenter  requested 
that  the  final  rule  clarify  this  point. 

Response:  As  mentioned  throughout 
this  preamble,  sedion  1877(a)  prohibits 
a  physician  who  has  (or  whose 
immediate  family  member  has)  a 
financial  relationship  with  an  entity 
furnishing  clinical  laboratory  services 
from  referring  Medicare  patients  to  that 
entity  unless  an  exception  applies.  The 
statute  does  not  contain  a  specific 
exception  for  wholly-owned  entities. 
The  commenter  has  not  provided  any 
evidence  to  convince  us  that  any  entity 
wholly  owned  by  a  group  practice  is 
free  from  program  or  patient  abuse. 
Thus,  we  disagree  with  the  conclusion 
reached  by  this  commenter. 

Concerning  the  coramenter's  reference 
to  an  identical  overlap  in  ownership,  we 
assume  the  commenter  means  that  the 
same  physicians  who  own  the  group 
practice  also  own  the  laboratory.  As 
mentioned  above,  we  do  not  believe  that 
the  Congress  intended  to  except  entities 
that  are  either  wholly-owned  or  ihat 
have  an  identical  overlap  in  ownership 
from  the  referral  prohibition.  Therefore, 
unless  an  exception  applies,  the 
physidan  or  group  pradice  owners 
would  be  prohibited  from  referring  to  a 
laboratory  in  which  they  have  an 
ownership  interest. 

We  believe  that  in  many  cases  the  in- 
office  ancillary  services  exception  in 
sedion  1877(b)(2)  would  apply.  For 
example,  physicians  in  a  group  pradice, 
as  defined  in  section  1877(h)(4),  can 
refer  to  a  laboratory  as  long  as  the 
laboratory  services  are  furnished 
personally  by  the  referring  physician  or 
by  another  physician  in  the  same  group 
practice,  or  under  the  dired  supervision 
of  a  physician  in  the  same  group 
practice;  in  a  building  that  is  used  by 
the  pradice  to  furnish  some  or  all  of  the 
group's  laboratory  services;  and  that  are 
billed  by  the  group  pradice  or  by  an 
entity  that  is  wholly  owned  by  the 
group.  We  believe  that  this  exception 
applies  to  any  group  practice  that  meets 
these  requirements,  regardless  of  who 
owns  the  laboratory,  or  the  manner  in 
which  it  is  owned.  Also,  services 
furnished  by  a  rural  laboratory  would  be 
exempted,  regardless  of  the 
drciunstances  of  ownership. 

4.  Technical  Change 

Comment:  One  commenter 
recommended  that  the  phrase  "under 
that  refierral"  at  the  end  of  proposed 
§  411.353(b)  be  changed  to  "under  that 
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refeiial  that  is  prohibited  by  paragraph 
(a)." 

Response:  We  do  not  agree  that  this 
change  is  necessary,  since  "that 
referral"  refers  back  to  the  earlier  part  of 
the  sentence,  which  says  "that  is 
prohibited  by  paragraph  (a)  *  *  *." 

5.  Refunds 

Comment:  One  commenter  indicated 
that  it  is  not  unreasonable  for  an  "entity 
that  colleds  payment"  to  be  required  to 
make  refunds  in  accordance  with  these 
regulations.  The  commenter  believed, 
however,  that  the  regulations  provide  no 
ability  for  the  "entity  that  collects 
payment"  to  obtain  the  information 
needed  to  determine  whether  it  is 
required  to  make  a  refund.  The 
commenter  suggested  that  the 
regulations  either  explicitly  provide  the 
means  for  the  entity  that  colleds 
payment  to  obtain  the  requisite  referral 
information  from  the  physician  ordering 
the  service  or  hold  it  harmless  for 
refunds  it  does  not  make  because  it  does 
not  have  the  needed  information. 

Response:  We  do  not  agree  with  this 
comment.  A  laboratory  is  responsible 
for  knowing  with  whom  it  has  a 
financial  relationship.  Under  section 
1877(f)  and  our  rule  at  §  411.361. 
laboratory  entities  are  required,  as 
specified  by  us,  to  provide  us  with 
information  concerning  their  finandal 
relationships,  including  ownership  and 
com'pensaticHi  arrangements  and 
induding  the  names  and  imique 
identification  numbers  of  all  physicians 
with  finandal  relationships  or  whose 
immediate  relatives  have  finandal 
relationships.  Additionally,  under  the 
CLIA  rules  at  §  493.634,  laboratories  are 
required  to  provide  and  update 
ownership  information. 

E.  General  Exceptions  to  Referral 
Prohibitions  Related  to  Ownership  and 
Compensation 

1.  Physidans'  Services 

We  proposed  that  the  prohibition  on 
referrals  does  not  apply  to  physidans' 
services  that  are  furnished  personally  by 
(or  under  the  dired  personal 
supervision  of)  another  physician  in  the 
same  group  practice  as  the  refarrii^ 
physidan. 

Comment:  One  commenter  indicated 
that  the  proposed  rule  states  that 
exempt  physidans'  services  would  have 
to  be  performed  in  the  group  practice's 
office.  The  commenter  questioned 
whether  the  exception  ^ould  be  so 
limited.  The  commenter  believed  that  if 
physidans'  services,  as  that  term  is 
defined  in  the  proposed  rule,  are 
performed  in  another  entity  furnishing 
clinical  laboratory  services  for  a  group 


practice,  the  exception  should  apply  as 
long  as  the  physician  performing  the 
physidans'  services  and  the  referring 
physidan  are  members  of  the  same 
group  practice.  In  other  words,  in  the 
commenter's  opinion,  the  physidans' 
services  exception  should  apply 
regardless  of  whether  the  clinical 
laboratory  is  a  group  practice  laboratory 
or  a  laboratory  owned  by  another  entity 
with  which  the  group  practice  has  a 
financial  arrangement. 

Response:  We  agree,  in  part,  with  this 
commenter.  This  exception  applies  to  a 
limited  number  of  services,  that  is, 
clinical  laboratory  services  that  are 
treated  as  physidans'  services  for 
Medicare  purposes  in  the  context  of  a 
group  practice.  We  believe  that  the 
services  can  be  performed  anywhere 
and  under  any  circumstances  as  long  as 
they  qualify  as  "physicians'  services" 
and  are  personally  performed  or 
personally  supervised  by  another  group 
practice  member  and  do  not  otherwise 
result  in  a  prohibited  referral.  Thus, 
physidans'  services  furnished  by  group 
practice  physicians  do  not  need  to  be 
furnished  in  group  practice  offices, 
provided  they  meet  the  other 
requirements  in  the  statute. 

2.  In-Office  Andllary  Services 

Based  on  the  provisions  of  OBRA  '89, 
we  explained  in  the  proposed  rule  that 
the  prohibition  on  referrals  would  not 
apply  to  in-office  andllary  services  if 
the  following  conditions  are  met: 

•  The  services  are  furnished 
personally  by  one  of  the  following: 

+  The  referring  physidan. 

■I-  A  physidan  who  is  a  member  of 
the  same  group  practice  as  the  referring 
physidan. 

+  Nonphysidan  employees  of  the 
referring  physician  or  group  pradice 
who  are  personally  supervised  by  the 
referring  physidan  or  by  another 
physidan  in  the  group  practice. 

•  The  services  are  furnished  in  one  of 
the  following  locations: 

•«-  In  a  building  in  which  the  referring 
physidan  (or  another  physidan  who  is 
a  member  of  the  same  group  pradice) 
furnishes  physidans'  services  unrelated 
to  the  furnishing  of  clinical  laboratory 
services. 

+  In  the  case  of  a  referring  physidan 
who  is  a  member  of  a  group  practice,  in 
another  building  that  is  used  by  the 
group  practice  for  centrally  furnishing 
the  group's  clinical  laboratory  services. 

•  The  services  are  billed  by  one  of  the 
following: 

+  The  physidan  performing  or 
supervising  the  services. 

+  The  group  practice  of  which  the 
referring  physidan  is  a  member. 


+  An  entity  that  is  wholly  owned  by 
the  physician  or  the  physidan's  group 
practice. 

(As  discussed  later  in  this  preamble, 
OBRA  '93  made  significant  cnanges  to 
the  in-office  andllary  services  exception 
(section  1877(b)(2).) 

a.  Referrals  From  Physicians  Who  Do 
Not  Have  a  Financial  Relationship  With 
the  Physician  or  Group  Practice 

Comment:  One  commenter  suggested 
that  a  significant  loophole  is  created  ia 
the  proposal  by  exempting  from  the 
referral  prohibition  certain  services 
provided  by  the  referring  physidan, 
under  his  or  her  direction,  or  under  the 
diredion  of  others  in  the  same  group 
practice.  The  commenter  suggested  that, 
imder  this  proposal,  a  group  practice 
could  establish  a  laboratory  in  its  own 
office  and  accept  referrals  from  outside 
physidans  not  assodated  with  the 
group  practice.  The  commenter  believed 
that  the  acceptance  of  such  referrals 
from  physicians  outside  the  group 
should  result  in  that  laboratory  being 
considered  an  independent  clinical 
laboratory  owned  by  the  physidans  in 
the  group.  Therefore,  the  commenter 
believed  that,  under  the  terms  of  section 
1877,  the  laboratory  should  no  longer  be 
permitted  to  accept  referrals  from  the 
outside. 

Some  other  commenters  believed  that 
the  exemption  for  in-office  ancillary 
services  was  adopted  with  the 
understanding  that  clinical  laboratcHy 
services  would  be  Umited  to  the 
physidans'  or  group  practices'  own  ^ 
patients.  According  to  these 
commenters,  the  regulations 
implementing  the  legislation  should 
refled  this  intent  and  specifically 
require  that  the  exception  apply  only  te 
physidan  office  laboratories  that  do  not 
accept  referrals  from  physidans  outside 
of  the  pradice. 

Another  commenter  beUeved  that 
exempted  group  practice  laboratories 
should  meet  the  following  two 
conditions: 

First,  the  group  practice  laboratory 
should  be  fully  financially  integrated 
with  the  group  practice,  such  that  all 
group  members  and  only  group 
members  share  in  laboratory  expenses 
and  income,  and  those  expenses  and 
income  are  distributed  among  group 
members  in  predsely  the  same  maimer 
and  proportion  as  professional  fees  and 
expenses. 

Second,  the  group  practice  laboratory 
should  not  be  allowed  to  accept  referrals 
of  any  tests  from  nongroup  members. 

This  commenter  believed  that  these 
restrictions  would  guarantee  that  the 
laboratory  is  in  fed  an  extension  of  the 
group  pradice  and  not  a  distind 


41948      Federal  Register  /  Vol.  60.  No.  156  /  Monday.  August  14,  1995  /  Rules  and  Regulations 


business  operating  under  the  protection 
of  the  group  practice. 

On  the  other  hand,  another 
commenter  recommended  that  we 
definitively  state  in  the  final  rule  that 
furnishing  laboratory  services  on 
referral  from  outside  sources  will  not 
disquaUfy  a  group  practice  laboratory 
from  the  in-office  ancillary  services 
exception  if  the  laboratory  meets  all  of 
the  performance  standards  set  forth  in 
the  definition  of  "group  practice"  in  the 
statute  and  the  proposed  rule. 

Response:  Then  are  two  distinct 
issues  that  need  to  be  addressed  in 
responding  to  these  comments.  The  in- 
office  ancillary  services  exception  in 
section  1877(b)(2)  provides  that  the 
prohibition  on  referrals  will  not  apply  to 
those  services  that  are  furnished 
peponally  by  the  referring  physician,  a 
physician  in  the  same  group  practice  as 
the  referring  physician,  or  by 
iiidividuals  who  are  (as  amended  by 
OBRA  '93  and  effective  on  January  1, 
1992)  directly  supervised  by  the 
physician  or  another  physician  in  the 
same  group  practice.  This  exception 
further  contains  location  and  billing 
criteria.  It  is  our  belief  that  this 
exception  was  provided  for  those 
clinical  laboratory  services  that  are 
performed  as  an  adjimct  to  the  patient 
care  services  of  the  attending  physician. 
As  such,  the  solo  physician,  the  group 
practice,  or  an  entity  that  is  wholly 
owned  by  the  physician  or  group 
practice  must  bill  for  the  services. 

On  the  other  hand,  the  general 
prohibition  on  referrals  applies  only  to 
referrals  for  clinical  laboratory  services 
made  by  a  physician  to  an  entity  with 
which  he  or  she  or  an  immediate  family 
member  has  a  financial  relationship. 
Section  1877  does  not  prohibit  either  a 
solo  practitioner's  laboratory  or  group 
practice  laboratory  from  accepting 
referrals  from  outside  physicians  who 
do  not  have  a  financial  relationship 
with  the  laboratory.  When  the  solo 
practitioner  or  group  practice,  however, 
accepts  referrals  frY)m  sources  outside  of 
its  office  practice,  the  office  laboratory 
is  also  acting  as  an  independent 
laboratory  because  these  services  are  not 
performed  as  an  adjunct  to  the  patient 
care  services  of  the  attending  physician. 
As  a  result,  the  laboratory  must  have  a 
billing  number  from  the  Medicare 
carrier  and  directly  bill  for  the  services 
that  are  performed  on  referral. 

A  physician  or  group  practice  cannot 
bill  for  the  laboratory  services  furnished 
to  the  patients  of  another  physician  as 
if  they  were  the  physician's  or  group's 
own  patients,  under  the  physician's  or 
group's  provider  number. 

To  summarize,  we  do  not  find 
anything  in  section  1877  that  would 


prohibit  a  physician  or  group  practice 
office  laboratory  from  accepting  referrals 
fit>m  physicians  who  do  not  have  a 
financial  relationship  with  the 
laboratory,  physician,  or  group. 
However,  if  such  referrals  are  accepted, 
they  cannot  be  billed  by  the  physician 
or  group  practice.  Rather,  billing  must 
be  done  under  a  bilUng  number  that  is 
assigned  by  the  Medicare  carrier  to  the 
laboratory  itself. 

We  would  also  like  to  point  out  that, 
if  a  member  of  the  group  is  either 
performing  or  supervising  the  laboratory 
services,  the  quantity  of  outside  tests 
could  affect  the  group's  ability  to  quaUfy 
as  a  "group  practice"  under  the 
definition  in  section  1877(h)(4).  Under 
(h)(4)(A)(ii),  substantially  all  of  the 
services  of  physician  members  (who 
now  include  any  physicians  during  the 
time  they  work  for  the  group)  must  be 
provided  through  the  group  and  be 
billed  in  the  name  of  the  group 
(beginning  January  1, 1995,  these 
services  must  be  billed  under  a  billing 
number  assigned  to  the  group).  If  group 
practice  members  spend  too  much  time 
supervising  laboratory  tests  that  are 
billed  under  the  laboratory's  separate 
niunber,  the  group  practice  could  fail  to 
meet  the  "substantially  all"  test. 

b.  Independent  Group  Practice 
Laboratories 

Comment:  One  commenter  indicated 
that,  while  the  point  was  not  addressed 
in  the  proposed  rule,  we  issued 
guidance  to  the  carriers  to  deal  with 
situations  in  which  a  group  practice 
laboratory  is  also  certified  as  an 
independent  laboratory.  The  commenter 
wrote  that  we  stated  that  the  services 
must  be  billed  differently  depending  on 
whether  the  test  was  referred  for  a 
patient  of  the  group,  or  the  test  was 
referred  &t>m  outside  the  group.  The 
commenter  suggested  that  it  would  be 
simpler  for  the  groups  and  the 
government  to  have  all  services 
(physician,  laboratory,  and  otherwise) 
billed  to  Medicare  under  one  group 
billing  number,  regardless  of  the  origin 
of  the  patient. 

Response:  We  do  not  agree  with  this 
commenter.  It  has  been  an  established 
Medicare  policy  that  a  laboratory  a 
physician  or  group  practice  maintains 
solely  for  performing  diagnostic  tests  for 
its  own  patients  is  not  considered  an 
"independent"  laboratory.  This  means 
that  the  solo  practicing  physician  or 
group  practice  can  bill  for  in-office 
laboratory  testing  using  the  physician's 
or  group  practice's  own  billing  number. 
Conversely,  a  physician  providing 
clinical  laboratory  services  to  patients  of 
other  physicians  is  considered  not  to  be 
furnishing  "in-office  ancillary"  services 


and  is,  therefore,  doing  business  as  an 
independent  laboratory.  Since  this 
policy  has  been  in  effect  for  over  a 
decade,  we  believe  that  physicians  or 
group  practices  that  have  been  accepting 
referrals  fiY)mjoutside  physicians  have 
already  established  that  the  laboratory  is 
a  separate  entity  for  those  tests  and  they 
are  familiar  with  the  billing  rules. 

Furthermore,  as  previously  explained, 
section  1833(h)(5)(A)  Indicates  that 
payment  may  be  made  only  to  the 
person  or  entity  that  performed  or 
supervised  the  performance  of  the  tests. 
There  are  several  exceptions  to  this  rule, 
including  one  in  which,  if  a  physician 
performed  or  supervised  the 
performance  of  die  test,  payment  may  be 
made  to  another  physician  with  whom 
he  or  she  shares  a  practice.  This  would 
apply,  for  example,  if  the  two  members 
are  members  of  a  group  practice.  Taking 
these  factors  into  consideration,  we 
affirm  that  physicians  and  group 
practices  can  bill,  under  their  provider 
number,  for  clinical  laboratory  services 
performed  only  for  their  own  patients. 
If  the  physicians'  or  group  practices'  in- 
office  laboratory  also  provides  reference 
work  for  patients  of  other  physicians, 
that  laboratory  entity  must  bill  for  the 
services  directly  under  its  own  number. 

c.  Furnishing  of  Tests 

Comment:  One  commenter  indicated 
that  the  final  regulations  should  provide 
further  guidance  regarding  the  scope  of 
the  term  "furnished."  For  instance,  the 
commenter  understood  that  we  take  the 
position  that  consulting  services 
designed  to  assist  a  physician  in 
interpreting  test  results  are  not 
considered  a  part  of  the  furnishing  of 
the  clinical  laboratory  test;  rather,  these 
services  are  considered  to  be  physicians' 
services.  The  commenter  further 
understood  that  we  take  this  position 
even  though  interpretation  services  are 
included  in  the  Medicare  payment  for 
the  laboratory  service  and  Medicare 
makes  no  other  payment  for  the 
physician's  interpretation  services. 

Response:  At  §  411.353(a)  in  the 
proposed  rule,  we  defined  clinical 
laboratory  services  for  purposes  of 
section  1877  as  those  services  described 
in  the  CLIA  regulations  at  §  439.2.  Thus, 
a  service  would  be  covered  under 
section  1877  as  a  "clinical  laboratory 
service"  only  if  the  service  is  considered 
a  clinical  laboratory  service  under  CLIA. 

Some  services  may  be  billed  as,  for 
example,  physician's  services  but  they 
would  still  be  subject  to  CLIA  (and,  as 
a  result,  to  section  1877)  if  they  fall 
within  the  scope  of  services  described 
in  §  493.2.  This  is  so  regardless  of  how 
they  are  billed.  Under  §  493.2,  a 
laboratory  means  a  facility  for  "the 
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biological,  microbiological,  serological, 
chemical,  immimohematological, 
hematological,  biophysical,  cytological, 
pathological,  or  other  examination  of 
materials  derived  from  the  human  body 
for  the  purpose  of  providing  diagnosis, 
prevention,  or  treatment  of  any  disease 
or  impairment  of,  or  assessment  of  the 
health  of,  human  beings."  In  short,  the 
sarvioes  covered  under  CLIA  and 
section  1877  are  those  conducted  by 
these  fodlities  and  involving  the 
examination  of  materials  derived  frt>m 
the  human  body. 

The  commenter  has  asked  specifically 
about  consulting  services  designed  to 
assist  a  physician  in  interpreting  test 
results.  We  believe  that  CLIA  covers  the 
actual  examination  of  materials,  their 
analysis,  and  any  interpretation  and 
reporting  of  the  results  which  are 
performed  by  a  facility  that  qualifies  as 
a  laboratory,  as  defined  in  §  493.2.  If  a 
laboratory  interprets  certain  test  results 
or  hires  a  consultant  who  takes  the 
responsibility  to  interpret  them  in  lieu 
of  laboratory  personnel,  we  believe  the 
interpretation  would  qualify  as  a 
clinical  laboratory  service.  (If  a 
consultant  only  offers  input  or 
information  which  the  l^mratory  will 
use  in  making  its  own  interpretation, 
the  input  would  not  qualify  as  a  clinical 
laboratory  service.) 

However,  if  a  laboratory  sends  test 
results  to  an  independent  physician, 
any  interpretation  j)erformed  by  the 
physician  would  not  be  performed  by 
the  laboratory  facility.  As  a  result,  the 
services  would  not  constitute  part  of  the 
cUnical  laboratory  test.  If  a  physician 
hires  a  consultant  to  help  interpret  the 
results,  the  same  rule  would  apply:  the 
consultant's  services  would  not 
constitute  clinical  laboratory  services  if 
the  consultant  is  performing  outside  the 
auspices  of  a  laboratory  facility.  The 
services  would  not  be  subject  to  CLIA  or 
section  1877. 

If,  on  the  other  hand,  a  physician  or 
group  practice  hires  a  consultant  to 
perform,  analyze  or  interpret  test  results 
that  are  performed  in  the  physician's  or 
group's  own  laboratory,  the 
interpretation  woidd  quaUfy  as  part  of 
the  services  performed  by  a  laboratory. 
These  interpretive  services  would  be 
subject  to  CIJA  and,  as  a  result,  to 
section  1877.  If  the  physician  or  group 
practice  wishes  to  quahfy  imder  the  in- 
office  ancillary  services  exception,  the 
physician  or  member  of  the  group 
practice  must  supervise  any  non- 
physidan  consultant  when  he  or  she 
performs  clinical  laboratory  services.  In 
addition,  the  tests  must  meet  the  section 
1877(b)(2)  locaiMB  and  bilUng 
requirements. 


d.  Services  an  Outside  laboratory  h/biy 
Provide  to  a  Physician's  Office 
Laboratory 

Comment:  One  commenter  had 
concerns  about  services  a  laboratory 
outside  the  physician's  office  may 
provide  a  physidan's  office  laboratory. 
The  commenter  wrote  that  the  final 
CUA  regulations  contain  personnel 
standards  that  require  laboratories 
performing  moderately  complex  testing 
to  have  a  laboratory  director,  a  technical 
consultant,  a  cUnical  consultant,  and  . 
testing  personnel  who  meet  certain 
standards.  (See  42  CFR  part  493.)  In 
physidan  office  laboratories,  for  the 
most  part,  one  of  the  practice's 
physicians  will  function  as  the 
laboratory  director  and  also  may 
function  in  one  or  more  other  roles.  In 
some  drciunstances,  however, 
physidans  have  asked  an  independent 
laboratory  entity  to  serve  in,  or  assist  the 
physidan  in  canying  out  the  duties  of, 
one  of  the  required  positions  to  the 
extent  permitted  under  CLIA.  For 
example,  an  independent  entity  might 
serve  as  the  clinicftl  consultant  for  a 
number  of  its  physidan  customers  as 
well  as  assist  a  physician  in  carrying  out 
the  duties  of  the  technical  consultant. 
The  commenter  requested  a  clarification 
in  the  final  regulations  that  such 
services  would  not  defeat  a  physidan 
office  laboratory's  qualification  for  the 
in-office  ancillary  services  exception, 
since  the  independent  contractors  will 
not  be  employees  of  the  physidan. 

The  commenter  believed  that,  since 
all  laboratories,  including  physicians' 
office  laboratories,  must  meet  the  CLIA 
standards,  the  laboratory  testing 
performed  in  these  laboratories  is 
covered  under  the  provisions  foimd  in 
section  1861  (s)(3).  Since  section 
1861  (s)(3)  does  not  have  an  employment 
requirement,  the  commenter  concluded 
that  the  physician  does  not  have  to 
employ  the  personnel  as.  he  or  she 
would  if  the  laboratory  services  were 
billed  and  covered  as  services 
performed  inddent  to  the  professional 
services  of  the  physician  imder  section 
1861(s)(2)(A). 

Response:  Regardless  of  the  setting  in 
which  it  is  performed,  if  a  service 
involves  laboratory  tests  on  human 
specimens  by  a  laboratory  as  defined  in 
§  493.2,  the  CUA  provisions  apply.  So 
we  agree  that  the  CLIA  requirements 
apply  to  in-office  laboratories  of  solo- 
practicing  physidans  and  of  group 
practices.  It  appears  that  the  coauaenter 
is  concerned  about  the  requirement  in 
the  predecessor  provision  at  section 
1877(b)(2)  that,  in  order  for  the  in-office 
andllary  services  exception  to  ayiply, 
services,  when  not  furnished  by  a 


member  physidan,  must  be  performed 
by  individuals  who  are  employed  by  the 
physidan  or  the  group  practice.  The 
employment  requirement  was 
eliminated  by  OBIl/\  '93  retroactively  to 
January  1, 1992.  Therefore,  under 
amended  section  1877(b)(2),  referrals  for 
services  to  be  furnished  by  any 
individuals  who  are  directly  supervised 
by  the  referring  physidan  or,  in  the  case 
of  group  practices,  by  another  physidan 
in  the  same  group  practice,  are 
excepted.  In  other  words,  the  in-office 
andllary  services  exception  applies  to  a 
physidan  or  group  practice  that  has 
outside  contractors  furnishing 
laboratory  services,  as  long  as  the 
physidan  or  group  practice  physidans 
directly  supervise  these  individuals.  In 
addition,  as  mentioned  previously,  a 
contracting  physidan  may  be 
considered  a  "member"  of  a  group 
practice.  As  a  member,  the  contractor 
could  perform  the  services  without 
supervision  or  directly  supervise  other 
individuals  who  perform  clinical 
laboratory  services. 

Also,  in  this  regard,  we  have  taken  the 
position  in  the  past  that  clinical 
laboratory  testing  performed  in 
physidans'  offices  is  covered  only  if 
furnished  by  the  physicians  or  if  the 
requirements  are  met  for  coverage  of 
services  incident  to  the  professional 
services  of  the  physicians  under  section 
1861(s)(2)(A)  (see  section  2070  of  the 
Medicare  Carriers  Manual  (MCM)).  One 
of  the  requirements  has  been  that 
persons  performing  services  incident  to 
the  services  of  a  physician  must  be 
employed  by  the  physician.  However, 
section  1861(s)(3)  states,  in  pertinent 
part,  that  "medical  and  other  health 
services"  covered  by  Medicare  include 
"diagnostic  laboratory  testis]."  Section 
1861(s)(3)  does  not  exclude  diagnostic 
tests  performed  in  physidans'  offices  or 
clinics.  The  only  restriction  on  coverage, 
under  section  lB61(s)(3)  is  set  forth  in 
the  language  following  section 
1861(s)(14),  which  states  that  "[njo 
diagnostic  tests  performed  in  any 
laboratory  *  ♦  •  shall  be  included 
within  paragraph  (3)  unless  such 
laboratory"  meets  the  CUA  certification 
requirements  or  has  a  certificate  of 
waiver.  Because  section  1861(s)(3) 
relates  more  specifically  to  laboratory 
testing  than  section  1861(s)(2)(A),  and 
because  most  lalxvatory  testing 
performed  in  a  physician's  office  is 
subject  to  CLIA,  we  now  take  the 
position  that  it  would  be  appropriate  to 
provide  coverage  of  these  services  under 
section  1861(s)(3).  (We  are  in  the 
process  of  changing  the  MCM  to  refled 
this  position.)  This  moans  that  the 
employment  requiiesnat  does  not  have 
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to  be  met  for  purposes  of  covenfffi  or  for 
purposes  of  application  of  the  in^offioe 
ancillary  services  exception.       I 

Furthermore,  we  note  that  secljion 
1877(e)(8)(B)  provides  an  except  on  fior 
physicians  who  contract  with  an  entity 
outside  of  their  office  for  items  o  ■ 
services,  providing  the  items  or  s  arvices 
are  furnished  at  a  price  that  is  co  isistent 
with  fairmarket  value.  Fair  mark  st 
value  is  defined  in  section  18770 1)(3)  as 
meaning  the  value  in  arm's-length 
transactions,  consistent  with  the  general 
marlcet  value. 

We  believe  this  exception  pern  its  a 
physician  to  contract  with  a  laboi  atory 
outside  of  his  or  her  office  for  cei  ain 
services  and  to  continue  to  refer  t  jsting 
to  that  laboratory,  providing  the  s  »vices 
meet  the  requirements  for  feir  ma  Icet 
value.  Therefore,  an  independent 
laboratory  entity  will  be  able  to  p  ovide 
personnel  to  assist  a  physician  in 
carrying  out  the  CLIA  requiremen  ts. 

Accordingly,  from  the  cirounst  inces 
described  by  the  commenter,  the 
following  conclusions  emerge: 

•  In  order  to  comply  with  the  ClLIA 
requirements,  a  physician  or  grou  > 
practice  may  contract  with  a  laboi  itory 
for  the  services  of  various  physicii  ns  or 
other  personnel.  In  these  cases,  as  long 
as  the  direct  supervision  requirem  ant  is 
met,  appUcation  of  the  in-office 
ancillary  services  exception  is  not 
jeopardized  by  the  fact  that  the 
personnel  performing  the  CLIA-rel  ated 
activities  are  not  employed  by  the 
physician  or  group  practice. 

•  Physicians'  referrals  to  the 
laboratory  with  which  they  contrail  fcnr 
the  performance  of  CUA-related 
activities  will  not  be  prohibited  if  ihe 
contract  meets  the  "fair  market  val  le' 
requirement  of  the  exception  fount  in 
section  1877(e)(8)(B). 

e.  Location 

Comment:  One  commenter  belie4ed 
the  location  requirements  of  the  in 
office  ancillary  services  exception 
arbitrarily  distinguish  between  groi  ip 
practices  and  solo  practitioners.  Th  9 
commenter  stated  that  a  referring  st  >lo 
physician,  as  well  as  a  group  practi ». 
should  be  able  to  qualify  under  this 
exception  if  the  laboratory  is  locate<  1  in 
a  building  used  for  centrally  fumisl  ing 
clinical  laboratory  services.  The 
commenter  believed  there  is  no 
remedial  purpose  served  by  requirii  ig 
that  a  laboratory  with  which  a  solo 
practitioner  has  a  financial  relationship 
be  in  the  same  building  as  his  practi  ce. 
while  permitting  a  laboratory  with 
which  a  group  practice  has  a  financi  al 
relationship  to  situate  the  laboratory  in 
a  separate  building. 


Response:  We  believe  that,  in  creating 
the  exception  in  section  1877(b)(2)  and 
entitling  it  "in-office  ancillary  services," 
the  Cdngress  meant  to  except  situations 
in  which  a  physician  refers  patients  to 
the  practice's  own  laboratory  located  in 
the  physician's  practice  office,  or 
nearby.  As  a  result,  the  statute  requires 
that  the  services  be  furnished  in  a 
building  in  which  the  referring 
physician  furnishes  physician's  services 
unrelated  to  clinical  laboratory  services. 

Congress,  however,  has  apparently 
always  regarded  the  same  building 
requirement  as  too  restrictive  for  a 
group  practice.  Before  the  enactment  of 
OBRA  '93,  section  1877(b)(2)(A)(ii)(II) 
allowed  a  group  practice  to  refer  to  a 
laboratory  in  another  building  that  was 
used  by  the  group  practice  for  the 
centralized  provision  of  the  group's 
clinical  laboratory  services.  OBRA  '93 
liberalized  this  provision  even  more, 
amending  it  to  allow  a  group  practice  to 
refer  to  another  building  that  is  used  for 
some  or  all  of  the  group's  clinical 
laboratory  services,  no  longer  requiring 
that  the  services  be  performed  in  a 
"centralized"  laboratory.  This  provision 
is  effective  retroactively  to  January  1, 
1992. 

Because  group  practices  can  have 
practice  offices  in  many  locations,  the 
Congress  appears  to  believe  that  it  could 
be  difficult  to  locate  the  group's 
laboratory  close  to  all  of  them.  The 
legislative  history  for  the  OBRA  '93 
amendment  points  out  that  a  number  of 
group  practices  own  and  operate 
satellite  facilities  in  communities  other 
than  the  community  in  which  the  main 
clinic  facility  is  located.  (H.R.  Rep.  No. 
Ill,  103d  Cong.,  1st  Sess.  545  (1993)) 

We  have  not  created  an  exception 
under  section  1877(b)(4)  for  solo 
practitionera  who  refer  to  laboratories 
that  are  located  in  buildings  other  than 
the  ones  in  which  they  practice.  That  is 
so  because  we  believe  the  services 
would  cease  to  be  in-office  ancillary 
services  if  they  are  referred  to  an  outside 
location  and  the  solo  practitioner  might 
be  less  likely  to  directly  supervise  the 
services.  Also,  we  have  seen  no 
evidence  that  such  an  exception  would 
be  free  from  any  risk  of  patient  or 
program  abuse. 

3.  Prepaid  Health  Plan  Enrollees 

Under  §411. 355(c)  of  the  proposed 
rule,  the  prohibition  on  referrals  does 
not  apply  to  services  furnished  by  one 
of  the  following  organizations  to  its 
enrollees: 

•  An  HMO  or  a  CMP  that  has  a 
contract  with  us  under  section  1876  and 
42  CFR  part  417.  subpart  C. 

•  A  health  care  prepayment  plan  that 
has  an  agreement  with  us  under  section 


1833(a)(1)(A)  and  42  CFR  part  417. 
subpart  D. 

•  An  organization  that  is  receiving 
payments  on  a  prepaid  basis  ^t 
enrollees  through  a  demonstrHtion 
project  under  section  402(a)  of  the 
Social  Seouity  Amendments  of  1967 
(42  U.S.C  1395b-l)  or  under  section 
222(a)  of  the  Social  Security 
Amendments  of  1972  (42  U.S.C.  1395b- 
1  note). 

OBRA  '93  amended  section  1877(b)(3) 
to  also  include  services  furnished  by  a 
qualified  HMO  (within  the  meaning  of 
section  1310(d)  of  the  Public  Health 
Service  Act)  to  an  individual  enrolled 
with  the  organization. 

Comment:  One  commenter  indicated 
that  the  HMO  exemption  appears  to  be 
available  only  for  a  narrowly  defined 
group  of  HMOs.  The  commenter 
recommended  broadening  this 
exemption  because  HMOs  employ 
utilization  review  criteria  and  these 
criteria  serve  as  a  disincentive  to 
overutilize  services. 

Response:  As  mentioned  above, 
CffiRA  '93  provided  an  exception  for 
referrals  to  qualified  HMOs  for  the 
provision  of  services  to  enrollees  of  the 
HMO.  This  exception  would  apply  to 
referrals  for  Medicare  beneficiaries  to 
Federally-qualified  health  maintenance 
organizations  (FQHMOs)  without 
requiring  the  FQHMO  to  enter  into  a 
contract  under  section  1833  or  1876. 

Comment:  One  commenter  indicated 
that  the  final  regulation  should  permit 
staff  physicians  of  a  Medicare- 
contracting  HMO  or  competitive 
medical  plan  (CMP),  or  a  health  care 
prepayment  plan  (HCPP)  operated 
under  an  agreement  with  HCFA,  to  refer 
Medicare  beneficiaries  to  their  affiliated 
clinical  laboratories,  regardless  of 
whether  the  beneficiary  is  enrolled  as  a 
member  of  the  HMO/CMP/HCPP. 

This  commenter  presents  the  case  of 
an  entity  that  contracts  with  us  to 
furnish  covered  services  to  Medicare 
beneficiaries  as  an  HCPP  imder  section 
1833(a)(1)(A).  Medical  services 
furnished  by  the  HCPP  are 
predominantly  provided  at  clinic 
locations  by  employee  and  independent 
contractor  physicians.  The  commenter 
believed  that  the  proposed  regulation 
would  require  the  clinics  to  establish 
two  different  protocols  for  their 
laboratory  services:  one  for  their  HCPP 
enrollees  and  one  for  Medicare  eligible 
patients  who  are  not  enrolled  as 
members  of  the  HCPP,  and  on  whose 
behalf  Medicare  pays  on  a  fee-for- 
service  basis  ("fee-for-service  patients"). 
The  commenter  believed  this  distinction 
is  artificial  and  could  result  in  different 
levels  of  care  for  certain  classes  of 
Medicare  beneficiaries.  The  distinction 
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should,  in  the  commenter's  opinion,  be 
eliminated. 

Additionally,  the  commenter  believed 
that  providing  a  broader  exception  for 
referrals  by  HMO,  CMP,  or  HCPP  staff 
physicians  is  consistent  with  the 
statutory  exemptions  for  services 
furnished  by  these  organizations.  The 
HMO,  CMP,  or  HCPP  exception 
recognizes  that  managed  care  plans  may 
properly  organize  and  operate  their  own 
clinical  laboratories  in  the  interest  of 
serving  their  patients  efficiently  and 
economically.  Those  organizations  may 
require  their  physicians  to  refer  certain 
clinical  laboratory  services  for  both 
enrolled  members  and  fee-for-service 
patients  to  their  affiliated  laboratories. 

Even  HMOs,  CMPs,  and  HCPPs  that 
engage  physicians  to  practice  in 
facilities  owned  and  operated  by  the 
HMO,  CMP,  or  HCPP  may  furnish 
services  to  Medicare  beneficiaries  who 
are  not  enrolled  as  members.  Often  this 
OCCIU9  when  a  patient  "walks  in"  to  the 
HMO,  CMP,  or  HCPP  clinic  or  when  a 
relative  accompanies  a  person  who  is 
enrolled  in  the  plan. 

The  commenter  believed  that  no 
purpose  would  be  served  by  requiring 
physicians  in  HMOs,  CMPs,  or  HCPPs 
that  operate  clinical  laboratories  to  refer 
services  for  Medicare  beneficiaries  who 
are  not  enrollees  to  another  laboratory. 
The  commenter  stated  that  these 
nonenrollee  patients  should  be  entitled 
to  expect  the  same  level  of  care  as 
enrollees. 

Response:  As  we  have  noted  earlier, 
OBRA  '93  added  to  the  list  of  prepaid 
plans  in  the  section  1877(b)(3) 
exception  an  organization  that  is  a 
qualified  HMO  (within  the  meaning  of 
section  1310(d)  of  the  Public  Health 
Service  Act).  Tlie  statute  specifically 
exeats  from  the  physician  referral 
prohibition  only  services  furnished  by 
the  listed  organizations  to  their 
enrollees.  Our  proposed  and  final 
regulation  reflect  this  statutory 
limitation.  We  decline  to  add  services 
furnished  to  non-enrollees  as  an 
additional  exception  under  section 
1877(b)(4).  When  HMOs,  CMPs,  and 
HCPPs  are  reimbursed  by  Medicare  on 
a  fee-for-service  basis,  we  beUeve  that 
there  still  exists  an  incentive  for  these 
organizations  to  overutilize  services. 
The  Secretary  cannot  create  an 
additional  exception  unless  she 
detennines  that  there  is  no  risk  of 
patient  or  proeram  abuse. 

However,  poysicians  who  are 
employed  by  HMOs,  CMPs,  and  HCPPs 
may  still  be  able  to  refer  non-enrolled 
patients  to  the  labcHetories  that  are 
aiBUated  with  these  organizaticms  under 
othw  exceptions  in  the  statute.  For 
example,  if  the  physicians  (mly  receive 


compensation  from  these  organizations 
under  an  employment  agreement  or 
personal  services  contract,  they  can 
refer  to  the  organizations'  laboratory  if 
they  meet  the  requirements  in  section 
1877(e)(2)  or  (e)(3). 

F.  Exceptions  to  Referral  Prohibitions 
Related  to  Ownership  or  Investment 
Interest 

1.  Publicly-Traded  Seciuities 

In  proposed  §  411.357(a),  we  provided 
that  physicians  who  hold  an  ownership 
or  investment  interest  in  certain  entities 
may  make  referrals  to  those  entities  if 
the  following  requirements  are  met: 

•  The  physician  purchased 
ownership  of  the  entity  in  the  form  of 
investment  securities  (including  shares 
or  bonds,  debentiues,  notes  or  other 
debt  instnunents)  on  terms  generally 
available  to  the  public. 

•  The  ownership  or  investment 
interest  is  in  a  corporation  that  meets 
the  following  conditions: 

••■  It  is  either  Usted  for  trading  on  the 
New  York  Stock  Exchange  or  the 
American  Stock  Exchange  or  is  a 
national  market  system  security  traded 
under  an  automated  interdealer 
quotation  system  operated  by  the 
National  Association  of  Securities 
Dealers. 

+  It  had,  at  the  end  of  its  most  recent 
fiscal  year,  total  assets  exceeding  $100 
million.  These  assets  must  have  been 
obtained  in  the  normal  course  of 
business  and  not  for  the  primary 
purpose  of  qualifying  for  this  exception. 

As  we  have  discu^ed  else\^ere, 
OBRA  '93  modified  section  1877(c)  in 
several  ways.  First,  investment 
seciuities  no  longer  have  to  be  those 
purchased  on  terms  generally  available 
to  the  public;  they  must  only  be  those 
which  "may  be  purchased"  on  terms 
generally  available  to  the  public. 
Second,  the  securities  can  be  those 
listed  on  additional  exchanges.  Third, 
the  investment  securities  no  longer  have 
to  be  in  a  corporation  with  $100  miUion 
in  total  assets  at  the  end  of  a  fiscal  year, 
now  the  holdings  of  the  corporation 
must  be  measiued  in  terms  of 
"stockholder  equity,"  and  the  amoimt 
has  been  modified  from  $100  millicm  to 
$75  milUon.  This  amount  can  now 
either  be  measured  at  the  end  of  the 
most  recent  fiscal  year  or  be  based  on 
the  cor]x>ration's  average  during  the 
previous  3  fiscal  years.  Finally,  OBRA 
'93  extends  the  exception  to  apply  to 
certain  mutual  funds. 

Under  the  effective  date  provisions  of 
OBRA  '93,  the  amended  version  of 
section  1877(c)  was  not  effective  until 
January  1, 1995.  SSA  '94  revised  this 
effective  date  provision  to  make  the 


amended  version  of  section  1877(c) 
effective  retroactively  to  January  1, 
1992;  however,  the  revised  effective 
date  provision  states  that,  prior  to 
January  1. 1995,  the  amended  §  1877(c) 
does  not  apply  to  any  seciuities  of  a 
corporation  that  meets  the  requirements 
of  S  1877(c)(2)  as  they  appeared  prior  to 
OBRA  '93.  Section  1877(c)(2),  prior  to 
OBRA  '93,  contained  the  requirement 
that  a  corporation  have  $100  million  in 
total  assets. 

Comment:  One  commenter  supported 
our  proposed  requirements.  The 
commenter  believed  that  the  additional 
requirement  concerning  the  purpose  in 
obtaining  assets  will  help  eliminate 
certain  obvious  sham  transactions  that 
followed  the  passage  of  section  1877. 
The  commenter  suggested  the  inclusion 
of  additional  language  requiring  that 
these  entities  have  $50  million  in 
shareholder  equity.  Such  a  threshold, 
according  to  the  commenter,  could  help 
to  ensure  that  the  cqmpany  has  actual, 
hard  assets,  rather  than  simply 
"phantom"  assets  that  are  offset  by 
significant  liabilities. 

Response:  After  consideration  of  the 
comments  we  received  on  this  issue  (see 
below),  we  have  decided  that  it  would 
be  extremely  difficult  to  prove  exactly 
what  a  corporation  intended  when  it 
decided  to  acquire  assets;  that  is.  to  sort 
through  a  corporation's  financial 
records  to  try  to  separate  business 
purposes  from  nonbusiness  purposes. 
We  further  believe  that  it  would  be 
difficult  to  define  what  is  meant  by 
"acquiring  assets  during  the  normal 
course  of  business."  Therefore  this  final 
rule  does  not  specify  that  the  assets 
must  have  been  obtained  in  the  normal 
course  of  business  and  not  for  the 
primary  purpose  of  qualifying  for  the 
exception. 

We  agree  that  the  commenter's 
suggestion  for  "shareholder  equity"  is  a 
good  one,  but  we  do  not  believe  that  the 
Congress  meant  to  refer  to  this  concept 
when  it  included  the  term  "total  assets" 
in  the  statute.  That  is  so  because  the 
OBRA  '93  amendments  specifically 
replaced  the  concept  of  "total  assets" 
with  "stockholder  equity,"  a  change  the 
legislative  history  describes  as  a 
modification  of  the  law  and  not  a 
clarification  or  explicit  expression  of 
what  was  already  implicitly  present  in 
the  law.  Also,  the  fact  that  SSA  '94 
appears  to  make  the  $100  milUon-total> 
asset-standard  and  the  $75  million- 
stockholder-equity-  standard  apply 
simultaneously  until  January  1, 1995 
suggests  that  they  are  two  different 
concepts.  Beginning  on  January  1, 1995. 
the  "stockholder  equity"  standard  will 
prevail. 
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Comment:  Another  commenter 
wished  to  emphasize  the  requirement 
that,  in  order  to  qualify  for  the 
exception,  the  general  pubUc  must  havi 
the  same  opportunity  to  buy  and  sell  the 
entity's  stock  as  physician-investors.  As 
noted  in  the  proposed  rule,  physician- 
partners  in  a  laboratory  should  not  be 
permitted  to  exchange  their  partnership 
shares  for  stock  in  a  new  corporation, 
which  is  then  publicly  traded  at  some 
later  date.  The  commenter  was  aware  of 
one  entity  that  has  purchased  physidan- 
owned  laboratories  in  just  this  manner. 
Therefore,  the  commenter  believed  that 
we  should  emphasize  that  such  conduct 
is  a  clear  violation  of  the  regulation. 

Response:  The  requirement  at  issue  in 
the  regulation  was  derived  from  section 
1877(c),  as  it  appeared  prior  to  OBRA 
'93.  Section  1877(c)  used  to  require  that 
investment  securities  be  those  which 
were  purchased  on  terms  generally 
available  to  the  public.  OBRA  '93 
amended  this  provision  (the  amendment 
is  now  retroactively  effective  as  a  result 
of  SSA  '94)  to  say  that  the  investment 
securities  are  those  which  may  be 
purchased  on  terms  generally  available 
to  the  public.  We  will  interpret  the 
amended  provision  and  other  provisions 
in  OBRA  '93  in  a  proposed  rule  covering 
all  of  the  designated  health  services. 

Comment:  A  few  commenters 
indicated  that  they  disagree  with  the 
proposed  requirement  that  the  $100 
milhon  in  assets  must  have  been 
obtained  in  the  normal  course  of 
business  and  not  for  the  primary 
purpose  of  qualifying  for  this  exception. 
The  commenters  beUeved  there  is  no 
evidence  that  the  Coqgress  intended  to 
deny  protection  to  entities  that  meet  the 
$100  million  asset  test  in  part  or  in 
whole  by  acquiring  assets  for  the 
purpose  of  qualifying  for  the  exception 
spelled  out  explicitly  in  section  1877(c). 
liie  commenters  suggested  th^  the 
purchase  of  an  independent  clinical 
laboratory  by  a  corporation  intending  to 
include  the  purchase  in  the  total  assets 
needed  to  qualify  for  this  exception  is 
not  clearly  an  example  of  a  corporation 
trying  to  circumvent  the  law  through  a 
sham  transaction.  One  conmienter  went 
on  to  state  that  any  corporation  and 
physician  involved  in  a  good  faith 

Eurchase  and  sale  of  a  clinical 
iboratory  in  order  to  comply  with  the 
law  would  be  unfairly  penalized  by  the 
proposed  language. 

A  few  commenters  urged  that  we 
eliminate  the  statement  in  the  preamble 
advising  the  OIG  to  treat  as  a 
circumvention  scheme  any  effort  by  an 
entity  to  obtain  $100  million  principally 
for  the  purpose  of  meeting  the  "$100 
million  in  total  assets"  test 


Response:  As  mentioned  in  a  previous 
response,  we  are  withdrawing  this 
interpretation  and  requiring  that  the 
corporation  meet  one  of  the  following 
criteria:  (1)  it  has,  at  the  end  of  its  most 
recent  fiscal  year  or,  on  average  during 
the  previous  3  fiscal  years,  stockholder 
equity  exceeding  $75  million  or  (2)  imtil 
January  1, 1995,  it  had,  at  the  end  of  its 
most  recent  fiscal  year,  total  assets 
exceeding  $100  million,  irrespective  of . 
how  those  assets  were  obtained. 

The  statement  that  the  commenters 
have  asked  us  to  eliminate  appears  in 
the  preamble  to  the  proposed  rule  at  57 
FR  8600  in  the  discussion  on  OIG 
regulations.  Since  we  are  not  including 
a  requirement  about  how  the  assets  are 
obtained,  we  are  not  including  language 
related  to  this  issue  in  the  final  rule. 

Comment:  One  comments  indicated 
that  a  major  ambiguity  appears  in  this 
exception  when  one  considers  how  to 
treat  physician  investors  who  have 
acquired  shares  prior  to  the  time  the 
laboratory  was  publicly  traded.  As 
written,  the  statutory  exemption  might 
be  interpreted  not  to  protect  such 
previously  acquired  shares  since,  by 
definition,  they  were  not  acquired  in  a 
transaction  involving  the  general  public. 

The  commenter  requested  that  me 
final  regulations  specify  that,  onoe  the 
laboratory  meets  both  of  the 
exemption's  tests  (that  is,  the  stock 
exchange  listing  and  the  level  of  assets 
criteria),  physicians  who  acquired  their 
shares  before  this  time  be  permitted  to 
refer  patients  under  certain  conditions. 
That  is,  physicians  can  refer  provided 
they  own  only  shares  with  rights 
identical  to  those  generally  available  to 
the  public  through  trading  on  one  of  the 
specified  exchanges. 

Response:  As  we  have  pointed  out  in 
earlier  responses,  the  requirement  in  the 
proposed  regulation  has  been  modified 
to  reflect  the  statute,  as  amended  by 
OBRA  '93.  OBRA  '93  amended  this 
provision  (the  amendment  is  now 
retroactively  effective  as  the  result  of 
SSA  '94)  to  say  that  the  investment 
securities  are  those  which  may  be 
purchased  on  terms  generally  available 
to  the  pubUc. 

Comment:  One  commenter  requested 
that  we  use  the  same  definition  of 
public  company  that  it  believes  is  used 
by  the  Securities  and  Exchange 
Commission  (SEC);  that  is,  the 
definition  used  under  General  Accepted 
Accounting  Principles.  The  commenter 
believed  that  use  of  this  commonly 
accepted  definition  is  in  accord  with  the 
"public  company"  intent  of  the 
legislation  and  will  maintain  the  "bright 
line"  between  referrals  that  can  and 
cannot  be  influenced  by  ownership 
position. 


Response:  llie  American  Institute  of 
Certified  Public  Accountants,  Inc., 
defines  a  public  enterprise  as  a  business 
enterprise — 

•  Whose  debt  or  equity  securities  are 
traded  in  a  public  market  on  a  domestic 
stock  exchange  or  in  the  domestic  over- 
the-counter  market  (including  securities 
quoted  only  locally  or  regionally);  or 

•  That  is  required  to  file  financial 
statements  with  the  SEC. 

An  enterprise  is  considered  to  be  a 
public  enterprise  as  soon  as  its  financial 
statements  are  issued  in  preparation  for 
the  sale  of  any  class  of  securities  in  a 
domestic  market.  (Commerce  Clearing 
House,  Professional  Standards,  AC 
Section  1072, 024(h).) 

We  do  not  believe  that  this  definition 
adds  any  clarity  to  the  very  specific 
requirements  found  in  the  law;  that  is, 
for  purposes  of  section  1877(c),  a 
corporation  is  an  entity  that  is  listed  for 
trading  on  the  New  York  Stock 
Exchange  or  on  the  American  Stock 
Exchange,  or  any  regional  exchange  in 
which  quotations  are  published  on  a 
daily  basis,  or  foreign  securities  listed 
on  a  recognized  foreign,  national,  or 
regional  exchange  in  which  quotations 
are  published  on  a  daily  basis,  or  is  a 
national  market  system  security  traded 
under  an  automated  interdealer 
quotation  system  operated  by  the 
National  Association  of  Securities 
Dealers. 

Comment:  One  commenter  suggested 
we  allow  the  use  of  a  consoUdated 
balance  sheet  to  show  that  the  $100 
million  asset  test  is  met. 

Response:  A  consolidated  balance 
sheet  is  used  for  financial  reports  for  a 
group  of  affiliated  corporations, 
eliminating  intercorporation  debts  and 
profits  and  showing  minority 
stockholders  interest.  It  also  is  used 
when,  under  certain  drcimistances, 
multiple  related  entities  must  report 
balances  in  a  combined  fashion  instead 
of  separately. 

Since  the  statute  excepts  investment 
interests  in  a  corporation  with  a 
minimum  amount  of  assets  (or,  under 
OBRA  '93,  stockholder  equity),  we  do 
not  beheve  it  is  appropriate  to  aggregate 
the  assets  of  multiple  corporations  on  a 
consolidated;balance  sheet. 

In  the  preamble  to  the  proposed  rule 
(57  FR  8597),  we  stated  that  the  $100 
million  in  assets  requirement  applies 
only  to  the  corporate  entity  that 
furnished  the  clinical  laboratory 
services,  and  it  does  not  include  assets 
of  any  related  corporations.  This 
statement  is  misleading  in  that  it  applies 
only  when  the  stock  ownership  giving 
rise  to  the  finandal  relationship  is  held 
in  the  corporate  entity  that  furnishes 
clinical  laboratory  services;  it  is 
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incorrect  when  appUed  to  stock 
ownership  in  a  corporation  that  does 
not  itself  furnish  clinical  laboratory 
services.  In  the  latter  case,  the  assets 
requirement  would  apply  to  the  parent 
corporation  (the  corporate  entity  in 
whidi  the  stock  is  held),  not  to  the 
subsidiary  laboratory  corporation. 

Therefore,  we  are  darirying  that  only 
the  assets  of  the  corporation  in  which 
the  physician  or  immediate  family 
member's  stock  is  held  may  be  counted 
to  determine  whether  the  $100  million 
asset  requirement  (or  $75  million  in 
stockholder  equity  requirement)  is  met 
under  section  1877(c)(1). 

Comment:  One  commenter  indicated 
that  we  should  permit  the 
grandfathering  of  finandal  transactions 
that  were  entered  into  to  meet  the  intent 
of  the  legislation  with  regard  to  the  $100 
million  asset  test  if  they  were  entered 
into  before  the  effective  date  of  the 
regulations.  The  commenter  believed 
that  such  grandfathering  would  ease 
accounting  and  reporting  requirements. 
Further,  the  commenter  suggested  that 
the  final  regulations  should  apply  to  an 
organization's  fiscal  year  beginning  after 
the  effedive  date  of  die  rule. 

Response:  As  discussed  earlier  in  this 
preamble,  we  are  withdrawing  our 
interpretation  concerning  how  a 
corporation  had  to  have  obtained  its 
assets. 

In  regard  to  the  commenter's 
suggestion  that  the  final  regulations 
should  apply  to  an  organization's  fiscal 
year  beginning  after  the  effective  date  of 
the  rule,  we  disagree.  Section  1877(c)(2), 
prior  to  its  amendment  by  OBRA  '93. 
required  that  a  corporation  have,  at  the 
end  of  the  corporation 's  most  recent 
fiscal  year,  total  assets  exceeding  $100 
million.  The  amended  version  of  this 
provision  requires  that  a  corporation 
have,  at  the  end  of  the  corporations' 
most  recent  fiscal  year,  or  on  average 
during  the  previous  3  fiscal  years, 
stockholder  equity  exceeding  $75 
million.  These  statutory  provisions 
require  an  assessment  of  a  corporation's 
assets  or  equity  based  upon  a  past  year 
or  years.  These  provisions  were  effedive 
retroactively  to  January  1, 1992.  We  do 
not  believe  they  can  be  interpreted  to 
require  compliance  in  the  fiscal  year 
occurring  subsequent  to  the  publication 
of  this  final  regulation. 

2.  Rural  Laboratories 

In  proposed  section  411.357(b),  we 
stated  that  an  ownership  or  investment 
interest  in  a  laboratory  that  is  located  in 
a  rural  area  will  not  prohibit  the 
physidan  owners  firom  making  referrals 
if  die  following  criteria  are  met: 

•  The  laboratory  testing  that  is 
referred  by  a  physidan  who  has  an 


ownership  or  investment  interest  in  the 
rural  laboratory  must  either — 

+  Be  performed  on  the  premises  of 
the  rural  laboratory;  or 

■¥  If  not  performed  on  the  premises, 
the  laboratory  performing  the  testing 
must  bill  the  Medicare  program  directiy 
for  the  testing. 

•  The  majority  of  tests  referred  to  the 
rural  laboratory  must  be  referred  by 
physidans  who  have  office  practices 
located  in  a  rural  area. 

As  mentioned  in  response  to  a 
previous  comment,  we  have  amended 
the  standards  for  this  exception  by 
eliminating  the  requirement  that  a 
majority  of  tests  referred  to  the  rural 
laboratory  must  be  referred  by 
physidans  who  have  office  practices 
located  in  a  rural  area.  Instead,  we  are 
adopting  the  standard  required  by 
OBRA  '93  that  substantially  all  of  the 
clinical  laboratory  services  furnished  by 
the  entity  are  furnished  to  individuals 
residing  in  such  a  rural  area. 

a.  General 

Comment:  One  commenter  indicated 
support  for  our  formulation  of  the 
exception  applicable  to  laboratories 
located  in  a  rural  area.  The  commenter 
was  aware  of  a  nimiber  of  laboratories 
that  were  established  in  rural  areas  but 
that  serve  physidan-owners  and 
patients  located  in  large  metropolitan 
areas. 

Another  commenter  stated  that  this 
exception  protects  against  abuses  by 
laboratories  in  rural  areas,  such  as  the 
setting  up  of  a  "shell"  laboratory  with 
a  rural  address.  This  commenter  also 
supported  the  proposed  rule's  mandate 
that  at  least  51  percent  of  the  tests 
referred  to  a  rural  laboratory  be  referred 
by  rural  dodors.  The  commenter 
believed  this  requirement  should  help 
to  ensure  that  the  laboratory  is  in  fad 
serving  rural  benefidaries. 

On  the  other  hand,  a  third  commenter 
proposed  that  the  final  rule  adopt  an 
expanded  definition  of  rural  area  that 
would  include  towns  or  similar  State 
governmental  subdivisions  if  the 
population  is  below  10,000  people  and 
a  laboratory  located  in  the  area  meets 
the  2  additional  requirements  set  out  in 
the  proposed  rule.  As  an  additional 
criterion,  the  commenter  suggested  that 
governmental  subdivisions  meeting  this 
population  standard  could  be  defined  as 
"rural"  only  if  the  number  of  outpatient 
laboratories  in  the  area  was  no  more 
than  two.  The  commenter  believed  that 
this  additional  criterion  would  identify 
those  laboratories  that  are  clearly 
essential  to  serving  the  patient  needs  of 
the  community. 

Response:  We  agree  with  the  first  two 
commenters  and  believe  that  the  OBRA 


'93  amendment  imposing  the 
requirement  that  "substantially  all"  of  a 
rural  laboratory's  services  be  performed 
for  residents  of  the  rural  community 
indicates  that  the  Congress  is  aware  of 
and  is  concerned  about  the  potential  for 
abuse  in  this  area. 

What  the  third  commenter  lu^es  is 
recognition  of  a  laboratory  entity  as  a 
rural  provider,  despite  the  fact  that  the 
entity  is  located  within  a  metropolitan 
statistical  area  (MSA),  if  the  su^ested 
conditions  are  met.  While  we  recognize 
that  there  may  be  some  laboratory 
entities  located  in  MSAs  that,  by  virtue 
of  being  located  in  small  towns  within 
an  MSA,  have  experiences  similar  to 
laboratories  located  in  rural  areas,  we 
believe  that  it  would  be  difficult  in  any 
given  case  to  prove  that  the  laboratory's 
situation  adually  parallels  the  situation 
in  a  rural  area.  In  addition,  it  would  be 
difficult  and  burdensome  to  make  these 
determinations  on  a  case-by-case  basis. 
Further,  at  this  time,  we  have  no 
evidence  that  opening  this  exception  to 
"nonrural"  laboratories  would  be  free  of 
any  risk  of  program  or  patient  abuse,  the 
standard  that  must  be  met  under  section 
1877(b)(4). 

b.  Percentage  of  Tests  and  Direct  Billing 

Comment:  One  commenter  argued 
that  the  exception  for  clinical 
laboratories  in  rural  areas  is  too 
stringent.  The  commenter  was 
concerned  that  the  proposed 
requirement  that  more  than  50  percent 
of  the  tests  performed  be  referred  by 
physidans  whose  practices  are  located 
in  rural  areas  may  present  an  undue 
burden  on  already  existing  rural 
laboratories.  Those  rural  laboratories 
may  be  forced  to  close  because  their 
viability  comes  from  nonrural  business. 
Thus,  the  commenter  recommended 
grandfathering  existing  rural  laboratory 
practices. 

Response:  Although  we  have  changed 
the  proposed  rule,  the  rule  still  requires 
that  "substantially  all"  of  a  laboratory's 
services  be  furnished  as  rural  business. 
As  we  explained  previously,  we  believe 
to  meet  this  standard  that  at  least  75 
percent  of  the  dinical  laboratory 
services  must  be  furnished  to 
individuals  who  reside  in  a  rural  area. 
Section  1877  does  not  contain  an  overall 
"grandfather"  clause  which  would 
allow  laboratory  facilities  that  existed 
prior  to  its  effedive  date  to  continue  to 
accept  prohibited  referrals  just  because 
the  laboratories  predate  the  statutory 
provision.  In  addition,  the  statute  does 
not  routinely  excuse  certain  referrals 
because  it  would  be  a  burden  for  a 
facility  to  alter  its  business  practices  in 
order  to  fit  within  an  exception.  We 
believe  that,  instead,  the  spedfic 
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purpose  of  the  statute  is  to  require 
laboratory  fiacilities  to  alter  their 
practices  in  order  to  avoid  abusive  or 
potentially  abusive  financial 
relationships.  Oiu-  approach  in  the 
proposed  and  final  regulation  for  this 
provision  reflects  that  purpose. 

Fiuthermore,  we  do  not  oelieve  that 
we  can  specifically  except  from  the 
prohibition  rural  laboratories  whose 
viability  depends  on  non-rural  business. 
We  do  not  know  at  this  titne  how  many 
rural  laboratories  would  have  extreme  - 
difficulty  meeting  the  requirements  in 
the  proposed  regulation.  Also,  as 
described  in  previous  comments,  the 
situation  described  by  the  commenter 
can  result  in  "shell"  laboratory 
arrangements  or  otherwise  be  subject  to 
patient  and  program  abuse. 

Comment:  One  commenter  recognized 
the  need  to  prohibit  drciunvention 
schemes  by  urban  laboratories  through 
the  rural  exemption,  but  thought  that 
the  proposed  criteria  may  have  a 
negative  impact  on  a  legitimate  rural 
laboratory  as  follows:  lite  criteria 
require  laboratory  testing  referred  by  an 
investor  physician  to  be  performed  on 
the  premises  or,  if  referred  to  another 
laboratory,  that  the  testing  be  billed  to 
Medicare  directly  by  the  laboratory 
performing  the  tests.  This  provision 
would  prohibit  rural  laboratories  from 
referring  a  limited  number  of  tests  to 
other  laboratories  and  billing  for  the 
tests,  in  accordance  with  present 
statutory  and  regulatory  requirements 
concerning  shell  laboratories. 

One  commenter  indicated  that,  if  a 
rural  laboratory  is  not  able  to  bill  for 
reference  work,  it  will  be  forced  to 
collect  patient  information  and  forward 
it  to  the  reference  laboratory.  This  is 
necessary  to  enable  the  reference 
laboratory  to  bill  Medicare.  The  rural 
laboratory  will  still  he  collecting  the 
specimens  for  forwarding  to  the 
reference  laboratory,  but  without 
compensation.  The  commenter  also 
maintained  that  the  rule  will  threaten 
the  ability  of  small  rural  laboratories  to 
maintain  investment  and  employment 
while,  on  the  other  hand,  the  rule 
rewards  large  laboratories  that  already 
have  the  advantage  of  lobbying  strength 
that  can  affect  legislation.  Also,  the  rule 
will  not  save  the  taxpayer  any  money, 
as  good  diagnostics  for  both  treatment 
and  preventive  medicine  are  not  a 
function  of  who  bills  Medicare  for  the 
tests. 

This  commenter  suggested  the 
following  alternatives: 


•  Eliminate  the  condition  that  nu^ 
laboratories  must  perform  in-house 
laboratory  testing  in  order  to  bill 
Medicare  directly. 

•  Revise  the  conditions  to  read;  "if  all 
tests  are  not  performed  on  the  premises. 
80  percent  of  referrals  must  be  made  by 
physicians  who  have  ofTice  practices  in 
rurai  areas  and  67  percent  of  all  tests 
must  be  performed  on  the  premises, 
otherwise  the  laboratory  performing  the 
testing  must  bill  the  Medicare  program 
directly." 

Response:  We  agree  that  the 
requirements  we  proposed  for 
ownership  in  a  rural  laboratory  are 
different  from  those  found  in  the  so 
called  "shell  laboratory"  provision 
(section  1833(h)(5)(A)).  Under  the  shell 
laboratory  provision,  payment  may  be 
made  to  a  referring  laboratory  for  the 
services  of  a  reference  laboratory  in  any 
of  the  following  drcumstanoes:  the 
referring  laboratory  is  located  in.  or  is 
part  of,  a  rural  hospital;  the  referring 
laboratory  is  wholly  owned  by  the  , 
reference  laboratory;  the  referring 
laboratory  wholly  owns  the  reference 
laboratory;  both  the  referring  laboratory 
and  the  reference  laboratory  are  wholly 
owned  by  the  same  entity;  or  not  more 
than  30  percent  of  the  clinical 
diagnostic  laboratory  tests  for  which  the 
referring  laboratory  (other  than  a 
laboratory  described  in  the  "wholly 
owned"  provision)  receives  requests  for 
testing  during  the  year  in  which  the  test 
is  performed  are  performed  by  another 
laboratory.  These  provisions  apply  to 
the  payment  of  Medicare-covered 
clinical  diagnostic  laboratory  services 
generally.  Section  1877  and  these 
regulations  contain  additional  specific 
requirements  that  apply  to  referrals  for 
clinical  laboratory  services  by 
physicians  who  have  a  financial 
relationship  with  the  laboratory. 

In  the  proposed  rule,  we  stated  that 
laboratory  testing  that  is  referred  by  a 
physician  who  has  an  ownership  or 
investment  interest  in  the  rural 
laboratory  must  either  be  performed  on 
the  premises  of  the  rural  laboratory  or, 
if  not  performed  on  the  premises,  the 
laboratory  performing  the  testing  must 
bill  the  Medicare  program  directly  for 
\he  testing.  Section  1877(d)(2) 
specifically  provides  the  exception  for 
referrals  for  clinical  laboratory  services 
if  the  laboratory  furnishing  the  service 
is  in  a  rural  area.  We  do  not  believe  the 
exception  is  satisfied  if  the  rural 
laboratory  in  turn  refers  the  work  to  a 
laboratory  in  a  nonnural  area. 


In  addition,  we  do  not  see  this 
requirement  as  conflicting  with  the 
more  general  shell  laboratory  provision, 
because  our  requirement  applies 
specifically  to  the  testing  ordered  by  a 
physician  who  has  a  financial 
relationship  with  the  latwratory.  Thus, 
all  other  testing  referred  to  the  rural 
laboratory  would  be  subject  to  the  more 
lenient  provisions  of  section 
1833(h)(5)(A)  mentioned  above.  We 
continue  to  support  this  position.  It  is 
our  firm  belief  that  the  Congress 
provided  the  rural  provider  exception  in 
order  that  beneficiaries  living  in  rural 
areas  would  have  access  to  clinical 
laboratory  services  that  might  not  be 
available  without  the  financial 
investments  of  local  physicians. 
Without  the  safeguards  included  in  this 
regulation,  we  believe  it  would  be 
possible  to  defeat  the  purpose  of  the 
exception. 

c.  Future  Reclassification  of  Rural  Areas 

Comment:  One  commenter  indicated 
that  the  final  rule  should  provide  that 
laboratories  that  currently  qualify  under 
the  rural  exception  will  not  be 
disqualified  in  the  future  based  on 
metropolitan  statistical  area  (MSA) 
reclassification.  This  clarification  will 
provide  stability  to  legitimate  rural 
laboratories  and  avoid  future 
uncertainty  and  future  "fireside"  sales. 

Response:  We  do  not  believe  the 
language  in  section  1877(d)(2)  is 
susceptible  to  the  suggested 
"clarification."  The  statute  specifically 
requires  that  a  rural  provider  be  located 
in  a  rural  area  as  defined  in  section 
1886(d)(2)(D). 

Thus,  a  provider  must  be  located  in 
such  an  area,  even  if  the  MSAs  are  at 
some  point  reclassified  for  prospective 
payment  purposes.  In  addition,  we  do 
not  believe  we  should  provide  an 
additional  exception  for  a  rural  provider 
whose  area  has  ceased  to  be  rural,  since 
we  have  no  evidence  that  the  exception 
would  be  free  from  all  risk  of  program 
or  patient  abuse. 

3.  Hospitals  Outside  of  Puerto  Rico 

The  OBRA  '93  amendments  to  section 
1877  substantially  changed  the 
provisions  that  directly  concern 
physician/hospital  relationships.  Listed 
below  is  a  table  explaining  the 
provisions  prior  to  OBRA  '93  and  after 
OBRA  '93,  as  they  are  in  effect  until 
January  1995;  the  table  also  reflects 
amendments  made  by  SSA  *94. 
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Before  OBRA -SS 


OBRA -93 


Exceptions  for  Ownerehtp/ln vestment  and  Compensation 


1877(b)(4)  exception  retaling  to  hospital  financial  relationsNps  (owner- 
shipAnvestment  and  conpensation)  unrelated  to  proviston  of  labora- 
tory services. 

1877(d)(3)  exception  tor  hospital  ownership  .„ „ 


OBRA  -93  omitted,  but  SSA  "94  reinstated  unH   1/95. 
1877(e)(4)  below. 

1877(d)(3)  unchanged. 


But  see 


Exceptions  for  Compensatloa  Arrangements 


1877(s)(2)  exception  for  employment  arxJ  service  arrangements  with 
tK)Spitals. 


1877(s)(4)  exception  for  physician  recruitment  t>y  a  hospital 


Omitted  by  OBRA  "93,  SSA  "94  reinstated  until  1/1/95 

1877(e)(2)  exception  for  borta  fide  employment  only,  with  any  env 
ployer 

1877(e)(3)  exception  for  personal  service  arrangements  with  remu- 
neration from  any  entity. 

1877(e)(4)  exception  for  remuneration  from  a  hospital  to  a  ptiysician  if 
not  related  to  provision  of  dinical  latx)ratory  services. 

StiH  present,  as  1877(e)(5). 

1877(e)C7)  exception  for  compensation  between  a  group  practice  and 
a  hospital  for  services  fumistwd  under  an  arrangement 


Generally,  the  prohibition  in  section 
1877(a)(1)  on  physician  referrals  excepts 
physicians  who  furnish  services  in 
certain  situations  or  settings  described 
in  section  1877(b)  (for  example,  in-office 
or  HMO  settings).  In  addition,  imder 
section  1877(a)(2),  a  financial 
relationship  with  an  entity  is  defined  as 
an  ownership  or  investment  interest  in 
the  entity  except  for  such  interests 
described  in  sections  1877(c)  and  (d).  A 
financial  relationship  is  also  defined  as 
a  compensation  arrangement  between  a 
physician  (or  immediate  family 
member)  and  an  entity,  except  for  the 
arrangements  described  in  section 
1877(e).  Of  these  provisions,  the 
following  exceptions  directly  concern 
physician/hospital  relationships  if  the 
hospital  either  is  not  located  in  Puerto 
Rico  or  is  not  a  rural  provider. 

•  Under  section  1877(d)(3),  an 
exception  is  provided  for  referrals  for 
clinical  laboratory  services  to  be 
furnished  by  a  hospital  located  outside 
of  Puerto  Rico,  even  if  the  referring 
physician  (or  immediate  relative)  has  an 
ownership  or  investment  interest  in  the 
hospital,  provided  the  referring 
physician  is  authorized  to  perform 
sendees  at  the  hospital  and  the 
ownership  or  investment  interest  is  in 
the  hospital  itself  and  not  merely  in  a 
subdivision  of  the  hospital. 

•  Under  section  1877(e)(2),  a 
physician  who  receives  payment  from 
any  employer,  including  a  hospital  (or 
who  has  an  immediate  relative  who 
receives  such  payment)  will  not  be 
prohibited  fitim  making  refierrals  to  the 
hospital  for  clinical  laboratory  services 
on  the  basis  of  this  payment  if  the 
employment  of  the  physician  or  family 
member  is  bona  fide  and  for  identifiable 
services.  In  addition,  the  terms  of  the 


employment  must  be  for  fair  market 
value  with  no  ties  to  the  voliune  or 
value  of  referrals,  and  be  commercially 
reasonable.  Finally,  the  arrangement 
must  meet  any  additional  requirements 
imposed  by  the  Secretanr. 

•  Under  section  1877(e)(3),  a 
physician  who  receives  (or  whose 
immediate  family  member  receives) 
remimeration  from  any  entity,  including 
a  hospital,  under  a  personal  service 
arrangement  will  not  be  prohibited,  on 
the  basis  of  this  remimeration,  from 
making  referrals  to  the  entity  for  clinical 
laboratory  services  if  the  arrangement 
meets  the  following  conditions: 

+  The  arrangement  is  for  at  least  1 
year,  set  out  in  writing,  signed  by  the 
parties,  and  specifies  the  services 
covered. 

•«-  The  arrangement  covers  all  of  the 
services  to  be  furnished  by  the 
physician  (or  immediate  family 
member)  to  the  entity. 

+  The  aggregate  services  contracted 
for  do  not  exceed  those  that  are 
reasonable  and  necessary  for  the 
legitimate  business  purposes  of  the 
arrangement  and  the  compensation  to  be 
paid  over  the  term  of  the  arrangement  is 
set  in  advance,  does  not  exceed  fair 
market  value  and,  except  in  the  case  of 
certain  physician  incentive  plans,  is  not 
determined  in  a  manner  that  takes  into 
accoimt  the  voliune  or  value  of  any 
referrals  or  other  business  generated 
between  the  parties. 

+  The  services  to  be  performed  under 
the  arrangement  do  not  involve  the 
counseling  or  promotion  of  a  business 
arrangement  or  other  activity  that 
violates  any  State  or  Federal  law. 

■*■  llie  arrangement  meets  any  other 
requirements  imposed  by  the  Secretary. 

•  Under  section  1877(e)(4),  a 
physician  who  receives  remuneration 


from  a  hospital  will  not  be  prohibited 
from  making  referrals  to  the  hospital  on 
the  basis  of  that  remuneration  if  the 
remuneration  does  not  relate  to  the 
provision  of  clinical  laboratory  services. 

•  Under  section  1877(e)(5),  a 
physician  who  receives  remuneration 
from  a  hospital  that  is  intended  to 
induce  the  physician  to  relocate  to  the 
geographic  area  served  by  the  hospital 
in  order  to  be  a  member  of  the  medical 
staff  of  the  hospital  will  not  be 
prohibited  from  making  referrals  to  the 
hospital  if  the  following  conditions  are 
met: 

+  The  physician  is  not  required  to 
refer  patients  to  the  hospital. 

*  The  amount  of  remuneration  under 
the  arrangement  is  not  determined  in  a 
manner  that  takes  into  account  (direcUy 
or  indirectly)  the  volume  or  value  of  any 
referrals  by  the  referring  physician. 

+  The  arrangement  meets  any  other 
requirements  imposed  by  the  Secretary 
by  regulation. 

•    •  Under  section  1877(e)(7),  certain 
group  practices  may  have  an 
arrangement  with  a  hospital  to  furnish 
clinical  laboratory  services  that  are 
billed  by  the  hospital.  The  physicians 
may  make  referrals  to  the  hospital  for 
the  furnishing  of  clinical  laboratory 
services,  as  long  as  the  following 
conditions  are  met: 

+  Services  provided  to  a  hospital 
inpatient  are  furnished  under  an 
arrangement  under  section  1861(b)(3). 

+  The  arrangement  began  before 
December  19, 1989,  and  has  continued 
in  effect  without  interruption  since  that 
date. 

+  With  respect  to  the  clinical 
laboratory  services  covered  under  the 
arrangement,  substantially  all  of  these 
services  furnished  to  patients  of  the 
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hospital  are  furnished  by  the  group 
under  the  arrangement. 

+  The  arrangement  is  set  out  in 
writing,  specifies  the  services  to  be 
provided,  and  the  compensation  for  the 
services  under  the  agreement. 

•i-  The  compensation  paid  over  the 
term  of  the  agreement  is  consistent  with 
fair  market  value  and  the  compensation 
per  imit  of  services  is  fixed  in  advance 
and  is  not  determined  in  a  manner  that 
takes  into  account  the  volume  or  value 
of  any  referrals  or  other  business 
generated  between  the  parties. 

■«■  The  compensation  provided  is 
under  an  agreement  that  would  be 
commercially  reasonable  even  if  no 
referrals  were  made  to  the  entity. 

■f  The  arrangement  meets  any  other 
requirements  imposed  by  the  Secretary 
by  regulation. 

a.  Joint  Ventures  Not  Related  to  the 
Hospital  Laboratory 

Comment:  One  commenter  suggested 
that  the  condition  found  in  proposed 
§411.357(b)(3)(ii)  concerning 
"ownership  or  investment  in  *  *  *  a 
hospital  that  *  *  *  does  not  relate 
(directly  or  indirectly)  to  the  furnishing 
of  cUnical  laboratory  services"  could  be 
construed  as  precluding  a  physician 
who  has  a  financial  interest  in  another 
hospital/physician  joint  venture  that  is 
unrelated  to  the  clinical  laboratory  fit>m 
referring  to  the  hospital  laboratory.  This 
commenter  recommended  that  the  final 
rule  clarify  that  physicians  with 
financial  interests  in  other  hospital- 
physidan  joint  ventiires  will  not  be 
precluded  from  making  referrals  to  the 
hospital  laboratory. 

Response:  The  proposed  provision 
that  the  commenter  asked  us  to  clarify 
was  based  on  the  predecessor  provision 
of  section  1877(b)(4),  which  excepted  a 
physician's  financial  relationship 
(ownership/investment  interest  or 
compensation  arrangement)  with  a 
hospital  if  the  relationship  did  not  relate 
to  furnishing  clinical  laboratory 
services.  This  provision  was  eliminated 
from  the  statute  by  section  13562  of 
OBRA  '93.  but  was  reinstated  imtil 
January  1, 1995  by  section  152(c)  of  SSA 
'94.  The  amended  section  1877  also 
contains,  in  paragraph  (e)(4),  a  new 
provision  which  excepts  remuneration 
from  a  hospital  to  a  physician  if  the 
remuneration  does  not  relate  to  the 
provision  of  clinical  laboratory  services. 
Section  1877(e)(4)  is  retroactively 
effective  beginning  January  1, 1992  ^  and 
remains  in  effect  after  January  1, 1995. 

As  for  joint  ventures,  an  exception  for 
an  ownership  Or  investment  interest 
held  with  a  hospital  may  not  be 
necessary.  That  is  because  section 
1877(a)(2)  defines  a  prohibited  financial 


relationship  of  a  physician  with  an 
entity  as  an  ownership  or  investment 
interest  in  the  entity.  In  the  case  of  a 
joint  venture  held  with  a  hospital,  if  the 
physician  has  no  ownership  or 
investment  interest  in  the  hospital,  a 
prohibition  based  on  ownership  would 
not  apply  at  all.  That  is,  even  though  a 
physician  may  own  a  venture  with  a 
hospital,  as  separate  partners,  that  does 
not  mean  that  the  physician  actually 
owns  any  part  of  the  hospital. 

To  determine  whether  a  physician  has 
an  ownership  interest  in  a  hospital,  we 
must  define  what  constitutes  a 
"hospital"  for  purposes  of  section  1877. 
Under  the  Medicare  statute,  section 
1861(e)  defines  a  "hospital"  as  an 
institution,  but  we  have  never 
specifically  defined  what  constitutes  an 
"institution."  Although  section  1861 
dictates  what  services  and  functions  a 
"hospital"  must  provide  to  quaUfy  as 
one,  it  does  not  appear  to  mandate  any 
requirements  relating  to  a  hospital's 
corporate  structure. 

Hospitals  often  are  structured  in 
complex  configurations  as  the  result  of 
tax  laws  and  in  response  to  a  variety  of 
business  concerns.  These  configurations 
make  defining  a  "hospital"  almost 
impossible  to  do  on  a  case-by-case  basis. 
As  a  result,  we  are  establishing  a  test 
that  we  believe  will  be  relatively  easy  to 
apply.  For  purposes  of  section  1877,  we 
are  defining  a  "hospital"  as  any  separate 
legally-organized  operating  entity  plus 
any  subsidiary,  related,  or  other  entities 
that  perform  services  for  the  hospital's 
patients  and  for  which  the  hospital  bills. 
A  "hospital"  does  not  include  entities 
that  perform  services  for  hospital 
patients  "under  arrangements"  with  the 
hospital.  We  believe  these 
arrangements,  by  their  very  nature, 
involve  situations  in  which  hospitals 
contract  with  outside  entities  because 
they  cannot  or  do  not  wish  to  provide 
the  services  themselves. 

For  example,  a  hospital  might  be  a 
parent  corporation  that  provides 
administrative  services  but  that 
furnishes  patient  care  primarily  through 
a  variety  of  subsidiaries  such  as  a  home 
health  agency,  a  laboratory,  or  a 
radiology  unit,  each  of  which  is 
independently  incorporated.  If  the 
hospital  bills  Medicare  for  services 
provided  by  a  subsidiary,  then  we 
regard  the  subsidiary  as  part  of  the 
hospital.  A  physician,  as  a  result  of  this 
structure,  could  own  a  part  of  the 
hospital  if  he  or  she  owns  some  of  the 
remaining  interest  in  the  laboratory  or 
other  subsidiary,  even  if  the  physician 
does  not  own  any  of  the  parent 
corporation. 

.    If  a  physician  owns  part  of  the 
hospital  by  virtue  of  owning  some 


portion  of  a  separately  incorporated 
subsidiary,  then  the  physician's  referrals 
to  the  hospital's  laboratory  could  be 
prohibited  (absent  some  exception). 
However,  if  the  physician  owns  part  of 
the  hospital  by  virtue  of  owning  some 
portion  of  a  separate  corporation  that 

{>rovides  services  other  than  clinical 
aboratory  services,  the  exception  in 
section  1877(b)(4)  could  apply  until 
January  1, 1995.  That  is,  the  physician 
would  have  a  financial  relationship 
with  the  hospital  (an  ownership  interest 
in  the  hospital)  that  does  not  relate  to 
the  provision  of  clinical  laboratory 
services. 

If,  in  contrast,  a  physician  has  an 
ownership  interest  in  the  hospital  as  a 
whole,  we  beUeve  that  this  interest  is 
indirectly  related  to  the  provision  of 
clinical  laboratory  services.  That  is 
because,  in  most  cases,  a  hospital's 
revenues  will  reflect  the  revenues 
earned  by  its  clinical  laboratory.  It  is  for 
this  reason  that  we  included  in 
proposed  §  411.357(b)(3)(ii)  the  concept 
of  ownership  or  investment  interests  . 
that  relate  "directly  or  indirectly"  to  the 
furnishing  of  laboratory  services. 

Even  if  a  physician  has  no  ownership 
interest  in  the  hospital  (either  in  its 
operating  entity  or  in  a  subsidiary), 
referrals  to  the  hospital  laboratory  might 
still  be  prohibited,  however,  if  the  joint 
venture  is  structured  so  that  there  is 
some  compensation  passing  between  the 
hospital  and  the  physician.  If  the 
hospital  provides  remuneration  to  the 
physician,  that  remuneration  will  result 
in  prohibited  referrals,  unless  an 
exception  applies.  Referrals  would  not 
be  prohibited  under  section  1877(e)(4) 
and  §  411.357(g)  of  this  final  rule  if  the 
remuneration  is  unrelated  to  the 
provision  of  clinical  laboratory  services; 
for  example,  the  hospital  and  the 
physician  might  jointly  own  a  fiee- 
standing  CAT  scanning  facility.  Any 
remuneration  that  flows  from  the 
ho^ital  to  the  physician  would  be 
excepted  if  the  remuneration  relates 
only  to  the  QAT  scanning  operation. 
This  result,  however,  will  change  when 
the  proliibition  on  referrals  is  extended 
to  other  designated  health  services 
beginning  on  January  1, 1995. 

Comment:  There  were  several  other 
comments  relating  to  the  exceptions  that  , 
apply  to  financial  relationships  between 
physicians  and  hospitals.  Some 
commenters  maintained  that  there  is  a 
conflict  between  the  exception  set  forth 
in  section  1877(b)(4)  and  the  proposed 
regulatory  exceptions.  The  argument  is 
that  this  section  of  the  law  establishes 
a  general  exception  for  financial 
relationships  with  a  hospital  if  the 
relationship  does  not  relate  to  the 
provision  of  clinical  laboratory  services 
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but  that  a  parallel  exception  was  not 
included  in  §411.355,  the  title  of  which 
is  "General  exceptions  to  refarral 
prt^bitions  related  to  ownership  and 
compensati(m."  Instead,  the 
commentere  pointed  out,  the  proposed 
rule  contains  separate  exceptions,  one 
for  "ownership  or  investment  interests" 
and  one  for  "compensation 
arrangements."  In  the  view  of  these 
commenters,  these  regulatory  provisions 
are  not  consistent  vritii  section 
1877(b)(4),  and  they  recommended  that 
the  regulations  be  revised  so  that 
§  411.355  reflects  the  content  of  section 
1877(b)(4). 

AnoUier  commenter  had  several 
questions  about  proposed 
8411.357(b)(3)(i)  and  what  is  meant  by 
an  ownership  interest  in  a  distinct  part 
or  department  of  a  hospital.  The 
commenter  stated  that  most  hospitals 
are  incorporated  entities,  being  either  a 
for-profit  or  not-for-profit  corporation 
and  that  parts  or  departments  are  assets 
of  the  incorporated  entity  and  cannot  be 
owned  separately.  This  being  the  case, 
the  commenter  asked  the  following: 

•  How  can  a  physician  own  an 
interest  in  a  distinct  part  of  a 
corporation  or  was  the  intention  to  refer 
to  ownership  of  entities  related  to  a 
hospital? 

•  Why  should  ownership  in  an  entity 
related  to  a  hospital  cause  referrals  from 
a  physician  to  be  prohibited  if  the 
related  entity  is  not  a  clinical  laboratory 
(for  example,  a  hospital  owns  60  percent 
of  a  subsidiary  that  is  not  a  clinical 
laboratory  and  the  physician  owns  40 
percent). 

•  Why  should  the  facts  of  this 
example  result  in  a  situation  that  is  any 
more  subject  to  abuse  than  one  in  which 
a  physician  has  general  ownerahip  in 
the  hospital  and  is  authorized  to 

Eerform  patient  care  services  at  the 
ospital? 

Response:  The  first  set  of  commenters 
maintained  that  there  was  a  conflict 
between  the  exception  set  forth  in 
section  1877(b)(4)  and  the  proposed 
regulatory  exceptions.  We  believed  that 
the  combination  of  the  provisions  at 
§411.357(b)(3)(ii)  of  the  proposed  rule 
and  §  411.359(g)  of  the  proposed  rule 
effectively  incorporated  the  section 
1877(b)(4)  provision.  We  had 
considered  induding  the  content  of 
these  two  regulatcuy  provisions  under 
one  provision  in  §411.355,  as  was 
suggested  in  the  comment,  but  that 
section  of  the  regulation  addresses 
services  that  can  qualify  for  an 
exception,  whereas  section  1877(b)(4) 
addresses  financial  relationships  that 
can  qualify.  Since  under  section  1877(a) 
all  financial  relationships  we  either 
ownership/investmoot  iatsrests  or 


compensation  arrangements,  we 
included  the  section  1877(b)(4) 
exception  under  both  §  411.357  (which 
applies  to  ownership/investment 
exceptions,  and  is  now  §  411.356)  and 
§411.359  (which  applies  to  exceptions 
for  compensation  arrangements,  and  is 
now  §411.357). 

We  believe  the  commenters' 
dissatisfaction  with  our  method  for 
incorporating  section  1877(b)(4)  may 
stem  from  the  way  we  drafted  the 
provision  in  §  411.359(g).  We  now 
believe  that  this  proposal  deviates  from 
the  statute.  We  discuss  this  issue  and 
our  solution  for  it  in  our  response  to  the 
next  comment. 

As  a  result  of  OBRA  '93,  as  amended 
by  SSA  '94,  the  ownership/investment 
aspect  of  section  1877(b)(4)  applies  only 
until  January  1, 1995.  Some  aspects  of 
the  compensation  exception  continue  in 
effect,  since  OBRA  '93  incorporated 
them  into  section  1877(e)(4). 

The  second  comment  asked,  in  regard 
to  proposed  §411.357(b)(3)(i)  and 
section  1877(d)(3),  how  a  physician  can 
own  an  interest  in  a  distinct  part  of  a 
corporation  when  hospitals  are  one 
incorporated  entity.  As  we  explained  in 
an  earlier  response,  we  believe  that  a 
"hospital"  can  consist  of  any  separate 
legally-organized  operating  entity  plus  a 
variety  of  subsidiary,  related,  or  other 
entities  if  the  hospital  bills  for  the 
services  furnished  to  its  patients  by 
those  entities.  In  drafting  section 
1877(d)(3),  Congress  itself  perceived 
that  a  hospital  can  consist  of  separately 
owned,  subdivided  parts  and  that  a 
physician  could  own  an  interest  in 
either  the  hospital  itself  or  only  in  a 
subdivision.  We  are  defining  "hospital" 
for  purposes  of  this  regulation,  to  reflect 
this  concept. 

The  commenter  has  also  asked 
whether  the  intention  of  the  exception 
in  section  1877(d)(3)  was  to  refer  to 
ownership  of  entities  related  to  a 
ho^ital.  Although  the  statute  does  not 
expndtiy  say  this,  it  does  say  that  the 
exception  will  not  apply  if  a  physician's 
owner^p  interest  is  merely  in  a 
subdivision  of  the  hospital,  rather  than 
in  the  hospital  itself.  We  believe  that  a 
subdivision  can  be  a  related  entity.  We 
have  interpreted  such  entities,  in 
response  to  other  comments,  as  parts  of 
a  hos^tal  if  the  hospital  bills  for 
seivlces  furnished  by  these  entities  to 
hospital  patients  (excluding  situations 
in  i^ch  services  are  furnished  for  a 
hospftd  "under  arrangements").  A 
ph3^skini  with  an  interest  in  a  joint  or 
reiutud  entity  would  not  have  an 
OM)  net  ship  interest  in  the  hospital  at  all 
if  the  kaspital  did  not  bill  for  the 
setvloaa  frimished  by  the  joint  or  related 
eoti^. 


The  commenter  has  also  asked  why 
ownership  in  a  related  entity  should 
cause  referrals  from  a  physician  to  be 

Erohibited  if  the  entity  is  not  a  clinical 
iboratory  (for  example,  if  the  hospital 
owns  60  percent  of  a  non-laboratory 
entity  and  the  physidan  owns  40 
percent).  If  the  entity  in  this  situation  is 
part  of  the  hospital,  any  referrals  by  the 
physidan  to  the  hospital  laboratory 
would  not  qualify  for  the  exception  in 
sedion  1877(d)(3).  To  qualify  for  this 
exception,  the  physician's  ownership  *    ■ 
interest  must  be  in  the  hospital  itself 
and  not  in  a  subdivision.  However,  the 
physician's  referrals  could  qualify  for 
the  exception  in  section  1877(b)(4) 
which,  until  January  1, 1995,  excludes 
any  ownership  interest  in  a  hospital, 
provided  the  ownership  interest  does 
not  relate  to  the  provision  of  clinical 
laboratory  services. 

Finally,  the  commenter  has  asked 
why  the  fads  in  the  example  should  be 
more  subjed  to  abuse  than  one  in  which 
a  physidan  has  a  general  ownership  in 
the  hospital  and  is  authorized  to 
perform  patient  care  services  there. 
Section  1877(d)(3)  specifically  requires 
that,  to  take  advantage  of  this  exception, 
a  physidan  must  have  an  ownership 
interest  in  the  hospital  itself,  and  not  in 
a  subdivision.  We  must  refled  this 
requirement  in  the  regulation,  and  have 
incorporated  it  into  the  final  rule  at 
§  411.356(b)(3).  We  have  not  broadened 
this  exception  to  apply  to  any  other 
ownership  interest  in  a  hospital  because 
we  have  seen  no  evidence  that  such  an 
expanded  exception  would  be  free  of 
the  risk  of  pr^ram  or  patient  abuse. 

Comment:  "Tnere  were  two  comments 
relating  spedfically  to  proposed 
§411.359,  which  contains  exceptions 
for  certain  compensation  arrangements. 
One  commenter  asked  imder  what 
authority  we  had  limited  the  broad 
exception  in  section  1877(b)(4).  Under 
that  exception,  the  commenter  pointed 
out,  any  nnandal  relationship  with  a 
hospital  is  excepted  (ownership/ 
investment  interest  or  compensation 
arrangement),  as  long  as  the  relationship 
does  not  relate  to  tbe  furnishing  of 
clinical  laboratory  services.  As  such,  the 
commenter  questioned  why  this 
exception  was  not  iscluded  under 
proposed  §  411.35S.  which  covers 
general  exceptions  *at  apply  to  both 
ownership/investwwnt  and 
compensation  relatlenships.  The 
commenter  believed  that,  in  covering 
section  1877(bM4)  Wkler  §  411.359(g), 
we  had  limited  the  exception  so  that  it 
no  longer  constitutes  the  broad 
exception,  for  all  iamcial  relationships, 
included  in  the  stsMs. 

The  commenter  siiKTed  to  the  fad 
that  the  exceptioa  ii  S  411.359(g)  is 
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entitled  "other  arrangeinents  with 
hospitals"  and  indicated  that  the 
provision  is  drafted  so  that  this 
exception  applies  to  compensation 
arrang«nents  between  a  hospital  and  a 
physician  (or  £amily  member)  other  than 
those  arrangements  described  in 
§§411.359  (a)  through  (d).  (These 
arrangements  in  paragraphs  (a)  through 
(d)  include  rental  of  office  space, 
employment  and  services  arrangements 
with  hospitals,  physician  recruitment, 
and  isolated  transactions.  To  qualify  for 
these  exceptions,  physicians  and 
entities  must  meet  a  variety  of 
conditions.)  The  commenter  pointed  out 
that,  imder  section  1877(b)(4),  the  only 
condition  is  that  a  financial  relationship 
cannot  be  related  to  the  furnishing  of 
clinical  laboratory  services. 

The  commenter  has  read  the  proposed 
rule  to  mean  that  the  exception  in 
§4 11. 3  5  9(gl  applies  onlyifxhe 
compensation  arrangement  is  not  one  of 
the  ones  described  imder  paragraphs  (a) 
through  (d).  Thus,  for  example,  a 
hospital  may  have  one  or  a  variety  of 
arrangements  with  a  physician  who  is 
performing  outpatient  surgery  on  a 
patient  at  the  hospital.  These 
arrangements  could  include  the  rental  of 
office  space,  employment  or  service 
arrangements,  physician  recruitment 
arrangements,  or  isolated  transactions. 
The  commenter  believed  that  if  a 
physician  had  one  or  more  of  these 
arrangements  but  could  not  meet  the 
conditions  to  quahfy  for  an  exception, 
the  exception  in  §411.3&9(g)  would 
automatically  be  foreclosed.  That  is,  if 
the  physician's  financial  arrangement 
was  one  already  described  in  §  411.359 
in  paragraphs  (a)  through  (d),  then  it 
could  not  be  covered  by  paragraph  (g). 
which  apphes  only  to  financial 
arrangements  other  than  those  in 
paragraphs  (a)  through  (d). 

The  commenter  feared  that  the 
proposed  rule  could  result  in  situations 
in  which  the  hospital's  laboratory 
would  refuse  to  accept  the  physician's 
Medicare  patient  for  laboratory  work, 
with  the  result  that  the  patient  could  not 
receive  needed  medical  care  at  the 
hospital.  The  conunenter  questioned  our 
authority  to  limit  the  statutory 
exception  in  section  1877(b)(4)  and 
asked  that  we,  at  a  minimum,  add  an 
exception  for  emergency  laboratory 
work  that  would  apply  whenever,  in  the 
judgement  of  the  physician,  laboratory 
tests  are  needed  quickly. 

Another  commenter  recommended 
that  the  exception  addressed  in 
proposed  §  411.359(g)  be  broadened  to 
permit  a  direct  or  indirect  financial 
relationship  between  a  physician  and  a 
hospital  or  hospital  affiliated 
organizaticm  or  entity. 


Response:  In  drafting  §  411.359(g),  we 
intended  to  cover  any  compensation 
arrangements  that  were  not  described  in 
§§  411.359  (a)  through  (d).  including 
those  that  were  the  kinds  of 
arrangements  described  in  those 
provi»ons  but  that  did  not  meet  the 
conditions  specified  in  them.  We  agree 
with  the  first  commenter  that  the  way 
we  drafted  §  411.359(g)  is  ambiguous 
and  can  cause  confusion.  As  a  result,  we 
have  made  §  411.359(g)  an  independent 
exception,  as  it  is  in  the  statute. 

We  have  also  made  several  other 
changes  to  this  provision  to  reflect 
amendments  to  the  statute.  As  we  have 
discussed  in  other  responses,  (%RA  '93 
eliminated  section  1877(b)(4),  which 
excepted  any  ownership/investment 
interest  or  compensation  arrangement 
with  a  hospital  that  does  not  relate  to 
the  provision  of  laboratory  services.  The 
relationship  could  be  between  a 
physician  and  a  hospital  or  an 
immediate  family  member  and  a 
hospital.  SSA  '94  reinstated  section 
1877(b)(4)  until  January  1, 1995.  OBRA 
'93  also  added  paragraph  (e)(4)  to 
section  1877,  retroactive  to  January  1, 
1992.  This  new  provision  differs 
somewhat  from  paragraph  (b)(4)  in  the 
sense  that  it  retains  only  the 
compensation  aspect  of  the  exception, 
hi  addition,  it  applies  only  to 
remuneration  bom  a  hospital  to  a 
physician  (not  to  a  family  member)  if 
the  remuneration  does  not  relate  to  the 
furnishing  of  laboratory  services. 

The  commenter  also  believed  that  we 
should  provide  an  exception  for 
referrals  by  physicians  whenever,  in  the 
judgment  of  the  referring  physician, 
laboratory  tests  are  needed  quickly  to 
treat  a  patient  whose  condition  will 
worsen  or  be  put  at  risk  absent  prompt 
laboratory  results.  We  believe  thai 
section  1877  and  this  final  regulation 
provide  siiffident  exceptions  to  ensure, 
in  almost  all  cases,  that  patients  should 
not  be  in  the  position  of  having  their 
health  threatened  because  of  the  general 
referral  prohibition.  In  addition,  die 
commenter's  recommendation  would 
give  physicians  total  discretion  that 
could  be  subject  to  abuse. 

We  do  not  agree  vdth  the  suggestion 
that  relates  to  broadening  the  exception 
in  proposed  §  411.359(g)  so  that  it 
would  apply  to  permit  a  direct  or 
indirect  financial  relationship  between  a 
physician  and  a  hospital  affiliated 
organization  or  entity.  The  current 
authority  in  section  1877(e)(4)  limits  the 
exception  to  remuneration  provided  by 
a  hospital,  and  not  some  other  entity. 
We  have  interpreted  the  term  "hospital" 
to  include  related  or  affiUated 
organizations  or  entities  in  situations  in 
which  the  hospital  bills  for  services 


provided  to  hospital  patients  by  the 
organizations  or  entities  (except  when 
the  services  are  provided  "under 
arrangements").  However,  we  do  not 
believe  that  expanding  the  exception  to 
other,  non-hospital  organizations  or 
entities  would  necessarily  be  free  of  the 
risk  of  patient  or  program  abuse. 

Comment:  One  commenter  asked  that 
we  explain  what  is  meant  by  the  phrase 
"does  not  relate  to  the  furnishing  of 
clinical  laboratory  services,"  as  used  in 
proposed  §411.357(b)(3)(ii)  and 
§  411.359(g).  The  commenter  wanted  to 
know  whether  a  physician  who  is  not 
authorized  to  perform  patient  care 
services  at  a  for-profit  hospital  but  who 
has  an  ownership  interest  in  the 
hospital  is  considered  to  have  a 
financial  relationship  that  is  related  to 
the  provision  of  laboratory  services.  The 
physician  receives  dividends  based  on 
the  business  profits  earned  by  the 
hospital.  These  dividends  may  in  part 
depend  on  the  provision  of  laboratory 
services. 

Response:  The  commenter  has  asked 
about  a  physician  with  an  ownership 
interest  in  a  hospital.  The  commenter 
has  apparently  correctly  perceived  that, 
because  the  physician  is  not  authorized 
to  provide  patient  care  services  in  the 
hospital,  the  exception  in  section 
1877(d)(3)  and  in  proposed 
§411.357(b)(3)(i)  would  not  apply. 

For  purposes  of  the  exception  in 
section  1877(b)(4)  and  proposed 
§411.357(b)(3)(ii).  the  commenter  has 
asked  whether  the  physician's 
ownerehip  interest  in  the  hospital 
relates  (either  directly  or  indirectly)  to 
the  furnishing  of  clinical  laboratory 
services.  We  would  consider  the 
physician's  ownership  interest  as 
related  to  the  provision  of  clinical 
laboratory  services.  We  base  this 
conclusion  on  the  fact  that  general 
ownerehip  in  a  hospital  includes  an 
interest  in  the  hospital  laboratory.  This  ' 
exception  could  apply  if  the  physician 
had  an  ownership  interest  in  a 
subdivision  of  the  hospital  which  did 
not  provide  clinical  laboratory  services. 
We  would  like  to  point  out  that,  as  the 
result  of  OBRA  '93  (as  amended  by  SSA 
'94),  the  exception  in  section  1877(b)(4) 
relating  to  ownership  and  investment 
interests  is  no  longer  in  effect,  beginning 
on  January  1, 1995. 

b.  Ownership  and  Compensation 

Comment:  One  commenter  requested 
that  the  final  rule  clarify  that  a 
physician  who  meets  the  exception 
relating  to  an  ownership  or  investment 
intwest  in  §  411.357(b)(3). of  the 
proposed  rule  not  also  be  required  to 
meet  the  exception  relating  to 
compensation  arrangements  in  proposed 
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§  411.359(g)  in  regard  to  arrangements 
that  are  incident  to  the  physician's 
ownership.  Examples  of  such 
arrangements  are  the  initial  offer  to 
allow  the  physician  to  acquire  the 
ownership  interest,  dividends  paid  to 
the  physician  as  an  owner,  or  the 
opportimity  to  enter  into  a  stockholders 
agreement  that  would  provide  for  the 
buyout  of  the  physician's  ownership  on 
death,  disability,  retirement,  etc.,  or  that 
provides  the  hospital  with  a  right  of  first 
refiisal  to  buy  the  physician's  ownership 
interest  in  a  hospital. 

Response:  We  oelieve  that  the 
commenter  has  asked  about 
compensation  arrangements  that  are 
inhment  in  certain  ownership/ 
investment  situations  for  which  there 
are  exceptions  under  the  proposed 
regulation.  We  believe  that  a  return  on 
equity  (for  example,  dividends)  that  a 
physician  gets  as  a  consequence  of  being 
an  owner  is  not  considered  a 
compensation  arran^ment. 

We  take  this  position  because  section 
1877  is  designed  to  prohibit  referrals  to 
an  entity  whenever  a  physician  has  a 
financid  relationship  with  that  entity. 
The  purpose  is  to  prevent  physicians 
from  realizing  a  financial  gain  or  some 
other  benefit  fixim  making  those 
referrals.  The  Congress  specifically 
defined  "financial  relationship"  to 
include  two  distinct  components:  an 
ownership/investment  interest  and  a 
compensation  arrangement.  By  this,  we 
believe  the  Congress  meant  to 
encompass  two  mutually  exclusive 
concepts:  (1)  Investment/ownership 
interest  and  whatever  potential 
compensation  or  value  they  have  or  may 
bring  to  the  owner,  and  (2)  all  other 
arFBngements  that  result  in  some 
compensation. 

Since  we  believe  that  potential 
compensation  from  an  ownership/ 
investment  interest  is  already  factored 
into  the  investment/ownership 
exceptions,  it  would  make  little  sense  to 
review  the  resulting  compensation 
against  the  exceptions  for  compensation 
arrangements.  For  example,  it  would 
make  little  sense  to  say  that  a  physician 
can  invest  in  publicly  traded  securities 
under  the  ownership/investment 
exception  in  section  1877(c).  yet 
preclude  the  physician's  refemls 
because  the  compensation  he  or  she 
receives  from  these  investments  does 
not  fall  within  any  of  the  compensation 
exceptions.  As  a  result,  the  prohibition 
on  refienals  should  apply  only  when  a 
physician  has  a  compensation 
ammgement  that  resuhs  from  something 
other  than  an  excepted  ownership  or 
investment  interest.  It  is  to  these 
compensation  arrangements,  which  do 
not  stem  from  an  ownership  or 


investment  interest,  that  the 
compensation  exceptions  apply.  Thus, 
we  agree  that  a  physician  would  not  be 
required  to  qualify  for  both  exceptions 
in  order  to  refer  laboratory  tests  to  the 
laboratory  in  which  he  or  she  has  an 
ownerehip  interest. 

G.  Exceptions  to  the  Referral  Prohibition 
Related  to  Compensation  Arrangements 

1.  Rental  of  Office  Space 

Section  411.359(a)  of  the  proposed 
rule  describes  the  exception  under 
which  the  rental  of  office  space  does  not 
constitute  a  financial  relationship 
subject  to  the  prohibition  on  referrals. 
The  exception  applies  as  long  as 
payment  made  by  a  lessee  to  a  lessor  is 
made  under  the  following  conditions: 

•  There  is  a  rental  or  lease  agreement 
that  meets  the  following  requirements: 

■«■  The  agreement  is  set  out  in  writing 
and  is  signed  by  the  parties. 

•t-  The  agreement  identifies  the 
premises  covered  by  the  agreement  and 
specifies  the  space  dedicated  for  the  use 
of  the  lessee. 

•t-  The  term  of  the  agreement  is  at 
least  1  year. 

+  If  me  agreement  is  intended  to 
provide  the  lessee  with  access  to  the 
premises  for  periodic  intervals  of  time, 
rather  than  on  a  full-time  basis  for  the 
term  of  the  agreement,  the  agreement 
specifies  exactly  the  schedule  of  the 
intervals,  their  precise  length,  and  the 
exact  rent  for  the  intervals. 

+  The  agreement  provides  for 
payment  on  a  periodic  basis  of  an 
amount  that  is  consistent  with  the  fair 
market  value  of  the  rented  or  leased 
premises  in  arm's-length  transactions. 

•«-  The  agreement  provides  for  an 
amount  of  aggregate  payments  that  does 
not  vary  (directiy  or  indirectly)  on  the 
basis  of  the  volume  or  value  of  any 
referrals  generated  between  the  parties. 

+  The  terms  of  the  agreement  would 
be  considered  to  be  commercially 
reasonable  even  if  no  referrals  were 
made  between  the  lessee  and  the  lessor. 

•  If  an  interested  investor  (either  a 
physician  or  immediate  family  member) 
has  an  ownership  or  investment  interest 
in  the  rented  or  leased  office  space,  the 
arrangnnent  meets  the  following 
conditions: 

■f  Tlie  rented  or  leased  office  space  is 
in  the  same  building  in  which  the 
physician's  practice  or  the  physician's 
group  practice  is  located. 

•i-  All  of  the  requirements  described  in 
paragraphs  (a)(l)(i)  through  (a)(l)(vii)  of 
§411.359  are  met. 

Section  1877(e)(1)  as  enacted  by 
OBRA  '89  was  significantly  changed  by 
OBRA  '93.  Section  152(c)  of  SSA  '94 
amended  the  effective  date  provision  for 


OBRA  '93  so  that  the  amendments  to  the 
rental  exception  are  effective 
retroactively  to  January  1, 1992.  The 
OBRA  '93  provisions  for  the  rental  of 
office  space  provide  that  payments 
made  by  a  lessee  to  a  lessor  for  the  use 
of  a  premises  shall  not  be  considered  a 
compensation  arrangement  if — 

•  The  lease  is  set  out  in  writing, 
signed  by  the  parties,  and  specifies  the 
premises  covered  by  the  lease. 

•  The  space  rented  or  leased  does  not 
exceed  that  which  is  reasonable  and 
necessary  for  the  legitimate  business 
purposes  of  the  lease  or  rental  and  is 
used  exclusively  by  the  lessee  when 
being  used  by  the  lessee,  except  that  the 
lessee  may  make  payments  for  the  use 
of  space  consisting  of  common  areas  if 
such  payments  do  not  exceed  the 
lessee's  pro  rata  share  of  expenses  for 
such  space  based  upon  the  ratio  of  the 
space  used  exclusively  by  the  lessee  to 
the  total  amount  of  space  (other  than 
common  areas)  occupied  by  all  persons 
usingsuch  common  areas. 

•  The  lease  provides  for  a  term  of 
rental  or  lease  for  at  least  1  year. 

•  The  rental  charges  over  the  term  of 
the  lease  are  set  in  advance,  are 
consistent  with  fair  market  value,  and 
are  not  determined  in  a  manner  that 
takes  into  accoimt  the  voliune  or  value 
of  any  referrals  or  other  business 
generated  between  the  parties. 

•  The  lease  would  be  commercially 
reasonable  even  if  no  referrals  were 
made  between  the  parties,  and 

•  The  lease  meets  such  other 
requirements  as  the  Secretary  may 
impose  by  regulation  as  needed  to 
protect  against  program  or  patient 
abuse. 

Comment:  A  number  of  commentere 
raised  questions  about  tile  meaning  of 
the  "same  building"  requirement  in 
section  1877(e)(1)(B).  Prior  to  OBRA  '93, 
section  1877(e)(1)(B)  stated  Uiat.  "in  the 
case  of  rental  or  lease  of  office  space  in 
\^ch  a  physician  who  is  an  interested 
investor  (or  an  interested  investor  who 
is  an  immediate  family  member  of  the 
physician)  has  an  ownership  or 
investment  interest,  the  office  space  is 
in  the  same  building  as  the  building  in 
which  the  physician  (or  group  practice 
of  which  the  physician  is  a  member)  has 
a  practice."  Several  comroenters  also 
questioned  the  meaning  of  the  terms 
"investor,"  "interested  investor,"  and 
"disinterested  investor"  in  section 
1877(h)  (5)  and  (6). 

Response:  OBRA  '93  amended  section 
1877(h)  to  eliminate  the  terms 
"investor,"  "interested  investor,"  and 
"disinterested  investor."  In  addition, 
OBRA  '93  eliminated  the  "same 
building"  requirement  in  section 
1877(e)(1)(B),  effective  January  1, 1995. 
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SSA  '94  amended  the  OBRA  '93 
e^Bctive  date  provision  so  that  the 
revised  version  of  section  1877(e)(1)  is 
retroactively  efifective  to  January  1, 
1992.  As  a  result,  these  terms  are  not 
reflected  in  this  final  rule. 

2.  Isolated  Transactions 

Under  §  411.359(d)  of  the  proposed 
rule,  refiarrals  by  physicians  involved  in 
isolated  financial  transactions,  such  as 
the  one-time  sale  of  property,  qualify  for 
an  exception  if  certain  conditions  are 
met  and  there  is  no  other  financial 
relationship  between  the  entity  and  the 
physician  for  1  year  before  and  1  year 
after  the  transaction. 

Comment:  Many  commenters  believed 
that  the  1  year  requirement  creates 
substantial  and  unnecessary  problems. 

If  a  laboratory  were  to  purdiase  assets 
from  a  physician  on  a  one-time  basis,  it 
would  not  be  able  to  accept  futiue 
Medicare  referrals  from  this  physician  if 
there  were  any  previous  relationship 
between  the  laboratory  and  the 
physician. 

Response:  We  attempted  in  the 
proposed  regulation  to  quantify  and 
define  an  "isolated  transaction"  by 
adding  the  1-year  requirement. 
However,  because  commenters  felt  that 
this  requirement  creates  substantial 
problems,  we  have  decided  to  replace  it 
with  what  we  believe  is  a  simpler  and 
clearer  standard.  To  define  "isolated." 
we  have  eliminated  the  requirement  that 
there  can  be  no  financial  relationship 
between  the  parties  for  1  year  before  the 
transaction,  and  we  have  shortened  the 
period  after  the  transaction.  We  have 
replaced  this  with  the  requirement  that 
there  can  be  no  other  unexcepted 
financial  relationship  between  the 
parties  for  6  months  after  the  "isolated 
transaction."  That  is,  if  the  two  parties 
enter  into  a  compensation  arrangement 
within  the  6-month  period  that  qualifies 
for  another  exception,  such  as  the 
employment  or  personal  services 
exception,  or  if  one  of  the  parties 
qualifies  for  one  of  the  ownership 
exceptions,  the  original  transaction  can 
still  qualify  as  an  "isolated"  one. 

We  have  also  added  a  definition  of 
"transaction"  to  make  it  clear  that  we 
regard  an  isolated  transaction  as  one 
involving  a  single  payment.  If  a 
financial  relationship  involves  long 
term  or  installment  payments  (such  as  a 
mortgage),  each  payment  constitutes  a 
separate  transaction,  and  would  result 
in  an  ongoing  financial  relationship. 
(Individual  payments  between  parties 
generally  characterize  a  compensation 
arrangement.  However,  debt,  as 
described  in  the  statute  in  section 
1877(a)(2),  can  constitute  an  ownership 


interest  that  continues  to  exist  until  the 
debt  is  paid  off.) 

3.  Service  Arrangements  With 
Nonhospital  Entities 

Under  proposed  §  411.359(e).  which 
reflects  section  1877(e)(3)  before  it  was 
amended  by  OBRA  '93,  referrals  by  a 
physician  who  has  an  arrangement  to 
provide  specific  identifiable  services  to 
an  entity  other  than  a  hospital  would 
not  be  prohibited  if  the  services  are 
furnished — 

•  By  the  physician  acting  as  the 
medical  director  or  as  a  member  of  a 
medical  advisory  board  of  the  entity  in 
accordance  with  a  Medicare 
requirement: 

•  As  physicians'  services  to  an 
individual  receiving  hospice  care  for 
which  Medicare  pa3rment  may  only  be 
made  as  hospice  care;  or 

•  As  physicians'  services  to  a 
nonprofit  blood  center. 

The  arrangement  must  satisfy  certain 
requirements  that  also  apply  to 
employment  and  service  arrangements 
with  hospitals. 

As  discussed  in  section  I.D.6.d.  of  this 
preamble,  section  1877(e)(3)  was 
amended  by  OBRA  '93  and  now 
provides  that  certain  personal  service 
arran^ments  with  any  entity  will  not  be 
considered  compensation  arrangements 
for  piuposes  of  section  1877(a)(2)(B).- 
This  provision  applies  to  remuneration 
paid  by  any  entity  to  a  physician,  or  to 
an  inmiediate  family  member,  for 
furnishing  personal  services.  The 
exception  applies  if  certain  conditicms 
are  met  Finally,  section  152(c)  of  SSA 
'94  amended  section  13562(b)(2)  of 
OBRA  '93  (the  effective  date  provision 
for  OBRA  '93)  to  create  a  new  paragraph 
(D).  This  new  effective  date  provision 
says  that  section  1877(e)(3),  as  amended 
by  OBRA  '93,  is  in  effect  beginning  on. 
January  1, 1992;  however,  imtll  January 
1. 1995,  it  does  not  apply  to  any 
arrangement  that  meets  the 
requirements  of  section  1877(e)(2)  or 
(e)(3)  as  they  were  in  effect  prior  to  the 
OBRA  '93  amendments. 

Comment:  One  commenter  indicated 
that  under  the  CUA  regulations  (42  CFR 
part  493)  laboratories  mtist  have 
physicians  who  act  as  laboratory 
directors,  rather  than  medical  directors. 
Thus,  the  commenter  believed  the 
regulations  should  be  modified  so  that 
it  is  clear  that  a  laboratory  does  not  have 
a  compensation  arrangement  if  it  pays  a 
physician  to  act  as  the  laboratory 
director  of  the  entity. 

Response:  Under  the  revised 
provision  in  section  1877(e)(3), 
remimeration  fit>m  an  entity  to  a 
physician  for  the  provision  of  the 
physician's  personal  services  will  not 


prohibit  the  physician  bom  referring 
clinical  laboratory  services  to  the  entity 
providing  the  following  conditions  are 
met: 

•  The  arrangement  is  set  out  in 
writing,  signed  by  the  parties,  and 
specifies  the  services  covered  by  the 
arrangement. 

•  Tne  arrangement  covers  all  of  the 
services  to  be  mmished  by  the 
physician  (or  an  immediate  family  > 
member  of  the  physician)  to  the  entity. 

•  The  aggregate  services  contracted 
for  do  not  exceNBd  those  that  are 
reasonable  and  necessary  for  the 
legitimate  business  purposes  of  the 
arrangement. 

•  Tne  term  of  the  arrangement  is  for 
at  least  1  year. 

•  The  compensation  to  be  paid  over 
the  term  of  the  arrangement  is  set  in 
advance,  does  not  exceed  fair  market 
value,  and  except  in  the  case  of  a 
physician  incentive  plan  described  in 
section  1877(e)(3)(B),  is  not  determined 
in  a  maimer  that  takes  into  account  the 
volume  or  value  of  any  referrals  or  other 
business  generated  between  the  parties. 

•  The  services  to  be  {>erfonnea  under 
the  arrangement  do  not  involve  the 
coimseling  or  promotion  of  £|  business 
arrangement  or  other  activity  that 
violates  any  State  or  Federal  law. 

•  The  arrangement  meets  any  other 
requirements  the  Secretary  imposes  by 
regulations  as  needed  to  protect  against 
Medicare  proo^m  or  patient  abuse. 

Comment:  One  commenter  indicated 
that  there  appear  to  be  a  number  of 
relationships  between  clinical 
laboratories  and  physicians  that  are  not 
specifically  covered  by  proposed 
§  411.359  but  would  be  protected  by  the 
firaud  and  abuse  safe  hai^rs.  The 
conunenter  suggested  that  the  final  rule 
be  expanded  to  specifically  state  that  an 
arrangement  would  not  violate  the 
physician  referral  rule  if  it  fits  within  a 
safe  harbor  under  the  fraud  and  abuse 
regulations. 

Response:  As  mentioned  in  the 
preamble  of  the  proposed  rule  and  in 
the  response  to  other  comments,  the 
anti-kickback  and  safia  harbor  provisions 
of  the  law  and  the  section  1877 
prohibition  are  intended  to  serve 
different  purposes.  The  safe  harbor 
provisions  have  been  specifically 
designed  to  set  forth  those  payment 
practices  and  business  arrangements 
that  will  be  protected  from  criminal 
prosecution  and  civil  sanctions  under 
the  anti-kickback  provisions  of  the 
statute.  Conversely,  section  1877 
prohibits  a  physician's  Medicare 
.  referrals  for  clinical  laboratory  services 
to  entities  with  which  the  physician  (or 
a  family  member)  has  a  financial 
relationship  when  those  referrals  are  not 
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specifically  excepted  under  section 
1877.  Because  of  these  distinctions,  the 
provisions  of  the  regulations 
implementing  these  laws  will  not 
exactly  correspond.  Additionally,  we 
note  that,  under  the  amendments 
created  by  OBRA  '93  (particularly  in  the 
new  sections  1877(e)(2)  and  (e)(3)), 
many  more  relationships  between 
physicians  and  laboratories  are  now 
excepted  fiom  the  effects  of  the 
prohibition  on  referrals. 

Comment:  One  commenter  indicated 
that  a  justifiable  distinction  cannot  be 
drawn  between  the  employment  of  a 

Ehysician  (or  family  member)  by  a 
ospital,  which  in  some  cases  would  be 
excepted  imder  §  411.359(b)  of  the 
proposed  rule,  and  employment  of  a 
physician  (or  family  member)  by  a 
nonhospital  laboratory,  which  could  not 
be  excepted  under  proposed  §411.359. 

Response:  Section  1877(e)(2),  as 
amended  by  OBRA  '93,  recognizes  bona 
fide  employment  relationships  without 
drawing  a  distinction  between  a 
hospital  laboratory  and  nonhospital 
laboratories.  Under  the  new  provisicm, 
for  purposes  of  section  1877,  any 
amount  paid  by  an  employer  to  a 
physician  (or  an  immediate  family 
member  of  the  physician)  who  has  a 
bona  fide  employment  relationship  with 
the  employer  for  the  provision  of 
services  does  not  constitute 
compensation,  providing  the  following 
conditions,  set  forth  in  §411.3S7(c),  are 
met: 

•  The  empfoyment  is  for  identifiable 
services. 

•  The  amount  of  the  remuneration 
imder  the  employment — 

••■  Is  consistent  with  the  fair  maricet 
value  of  the  services; 

■f  Is  not  determined  in  a  manner  that 
takes  into  account  (directly  or 
indirectly)  the  voliune  or  value  of  any 
referrals  by  the  referring  physician 
(although  certain  productivity  bonuses 
are  allowed);  and 

■¥  The  remuneration  is  provided 
under  an  agreement  that  would  be 
commercially  reasonable  even  if  no 
referrals  were  made  to  the  employer. 

H.  Additional  Exceptions 

Under  section  1877(b)(4),  the 
Secretary  is  given  the  authority  to  define 
financial  relationships  beyond  those 
specified  in  the  law  that  could  be 
exempt  from  the  prohibition  on  referrals 
if  the  Secretary  determines,  and 
specifies  in  regulations,  that  they  do  not 
pose  "a  risk  of  program  or  patient 
abuse."  (Section  152(c)  of  SSA  '94 
amended  the  effective  date  provision  for 
OBRA  '93  to  reinstate  section 
1877(b)(4),  as  it  appeared  prior  to  the 
enactment  of  OBRA  '93,  until  )anuary  1. 


1995.  The  original  version  of  (b)(4) 
provided  an  exception  for  financial 
relationships  with  a  hospital  which  are 
unrelated  to  the  provision  of  clinical 
laboratory  services.  As  a  result,  we 
believe  that  there  are  two  versions  of 
section  1877(b)(4)  in  effect  until  January 
1. 1995.)  In  the  proposed  rule,  we 
requested  recommendations  about 
financial  relationships  that  do  not  pose 
a  risk  of  program  or  patient  abuse.  We 
received  suggestions  for  additional 
exceptions,  all  of  which  are  discussed 
below.  In  particular,  the  issue  of  shared 
laboratories  was  raised  in  the  context  of 
various  business  and  practice 
arrangements,  most  often  with  respect  to 
such  shared  arrangements  between 
physicians. 

1.  G^mments  Relating  to  an  Exception 
for  Shared  Laboratories 

Comment:  A  few  commenters  strongly 
objected  to  the  formulation  of  any 
special  exception  for  shared 
laboratories.  The  commenters 
maintained  that  these  arrangements 
could  easily  be  iised  as  a  sham  to 
circumvent  the  piuposes  of  the  law. 
They  believed  that  a  group  of  physician 
investors  could  set  up  a  single 
laboratory  to  which  Uiey  all  refer 
testing,  ^ch  physician  coiild  then 
obtain  his  or  her  own  CLIA  number  for 
the  laboratory  and  bill  separately  for 
these  services,  thus  making  the 
detection  of  these  schemes  extremely 
difficult  Moreover,  the  commenters 
wrote  that  outside  practitioners  would 
also  be  allowed  to  refer  their  testing  to 
any  one  of  these  physicians.  Such  an 
arrangement,  in  these  commenters' 
view,  is  little  more  than  a  continuation 
of  the  physidan-owned  laboratory 
under  a  different  name  and  is  a  way  for 
physician-owners  to  circumvent  the 
terms  of  section  1877. 

Response:  We  share  the  concerns 
raised  by  these  commenters,  and  we 
agree  that  a  separate  exception  cannot 
be  justified.  CUA  certifies  each 
laboratory  by  location.  It  does  not  certify 
individuals.  Therefore,  a  laboratory  that 
registers  for  CLIA  will  register  once  and 
receive  one  CLIA  registration  number. 
Each  shared  laboratory  location  is  to 
have  one  CLIA  certificate  regardless  of 
the  number  of  physicians  conducting  or 
supervising  testing  in  that  laboratory, 
and  only  one  registration  and 
compliance  fee  and  proficiency  testing 
enrollment  and  survey  is  required. 
Testing  performed  in  the  physician's 
office  that  contains  the  shared 
laboratory  may  be  included  under  the 
shared  laboratory  certificate.  Physicians 
who  perform  labiaratory  testing  in  their 
own  offices,  in  addition  to  performing 
tests  in  a  shared  laboratory,  must  have 


a  separate  certificate  for  their  office 
laboratory. 

As  we  understand  it,  there  are  a 
variety  of  circumstances  that  involve 
shared  office  space  in  general  and 
shared  laboratories  in  particular. 
Examples  of  shared  laboratories  range 
from  laboratories  shared  by  two  or  more 
solo  practicing  physicians  to  larger 
laboratories  that  are  shared  by  hospitals, 
other  health  care  facilities,  and  group 

Eractices.  In  effect,  these  commenters 
elieved  that  to  establish  an  exception 
for  practicing  physicians  who  share  a 
laboratory  would  thwart  the  intent  of 
the  statute  to  end  potential  and  actual 
overutilization  of  laboratory  services. 

In  the  example  presented  by  the 
commenters,  several  physicians  set  up  a 
laboratory  separate  from  any  of  their 
practices,  share  in  the  costs  of  its 
operation,  and  bill  individually  for 
services  furnished  to  their  own  patients. 
(The  commenters  also  stated  that 
physicians  who  are  not  owners  refer 
patients  for  tests.)  Since  the  physicians 
each  appear  to  have  an  ownership  or 
investment  interest  in  the  laboratory, 
they  would  be  precluded  from  referring 
to  the  laboratory,  unless  they  qualify  for 
an  exception. 

It  is  not  clear  from  the  example,  but 
if  each  physician  does  not  have  a 
practice  in  the  same  building  as  the 
laboratory  and  does  not  directly 
supervise  the  laboratory  personnel  who 
are  performing  the  services  for  the 
physician's  patients,  the  supervision 
and  location  requirements  of  the  in- 
office  ancillary  services  exception  in 
section  1877(b)(2)  would  not  be  met 
Furthermore,  as  discussed  in  greater 
detail  in  response  to  the  next  comment, 
we  do  not  believe  that  it  would  be 
possible  to  develop  an  exception  to 
accommodate  these  circumstances  that 
would  meet  the  statutory  test  contained 
in  section  1877(b)(4);  that  is.  that  there 
be  no  risk  of  program  or  patient  abuse. 

Nonetheless,  we  want  to  clarify  that 
the  in-office  ancillary  exception  could 
apply  if  each  of  the  individual 
physicians  involved  separately  met  the 
supervision,  location,  and  billing 
requirements  of  section  1877(b)(2).  For 
example,  physicians  A,  B,  and  C  each 
have  their  own  offices  in  the  same 
building.  Each  physician  directly 
supervises  the  laboratory  technician 
when  the  technician  is  performing 
services  for  the  physician.  In  addition, 
each  physician  bills  for  services 
furnished  to  his  or  her  own  patients.  We 
also  want  to  provide  an  example  of  a 
situation  that  would  not  qualify  for  the 
in-office  exception.  For  example,  ten 
individual  physicians  each  have  their 
own  office  on  different  floors  in  a 
building  and  the  laboratory  they  share  is 
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located  in  the  basement  of  the  building. 
The  physicians  do  not  directly 
supervise  the  laboratory  technician 
when  the  technician  is  performing 
services  for  the  physicians.  In  addition, 
the  laboratory  bills  for  services 
fomished  to  the  patients  of  the 
physicians. 

m  the  Brst  example,  as  long  as  the 
requirements  of  section  1877(b)(2)  and 
§  411.355(b)  are  met,  it  would  not  matter 
if  the  physicians  pooled  resources  to 
cover  the  costs  of  the  space  occupied  by 
the  laboratory  or  for  the  cost  of  the 
equipment  or  overhead.  We  emphasize 
that  thein-office  ancillary  services 
exception  has  been  amended  by  OBRA 
'93,  efiisctive  retroactively  to  January  1, 
1992.  Before  this  amendment,  the 
services  under  this  exception  had  to  be 
furnished  by  the  referring  physician  or 
by  another  physician  in  the  same  group 
practice.  Alternatively,  services  could 
be  furnished  by  employees  of  the 
referring  physician  or  of  the  ph3r8ician's 
group  practice,  provided  the  employees 
were  "personally  supervised"  by  the 
referring  physician  or  another  physician 
in  the  group  practice.  This  requirement 
has  been  changed  by  OBRA  '93  to 
eliminate  the  requirement  that  only  a 
physician's  or  group  practice's 
employees  can  furnish  services.  Also, 
the  term  "personally  supervised"  has 
been  changed  to  require  that  a 
technician's  or  other  individual's 
services  be  "directly  supervised"  by  the 
refiarring  physician  or  by  another 
physician  in  the  group  practice. 

For  purposes  of  this  exception,  we  are 
explicitly  defining  "direct  supervision" 
using  the  longstanding  Medicare 
definition  of  this  term.  Under  this 
definition,  the  physician  must  be 
present  in  the  office  suite  and  be   ^ 
immediately  available  to  provide 
assistance  and  direction  throughout  the 
time  a  technician  is  performing  services. 
We  believe  it  is  appropriate  for  us  to 
define  this  term  in  this  final  rule  with 
comment  period,  rather  than  in  a  new 
proposed  rule.  We  have  several  bases  for 
this  conclusion. 

First,  we  believe  that  the  Secretarjr's 
definition  for  this  Xsam  is  interpretive. 
Interpretive,  nonsubstantive  agency 
promulgations  fell  into  the 
Administrative  Procediue  Act  (APA) 
exception  to  notice  and  comment 
rulemaking.  See  5  U.S.C  553(b)(A). 

In  defining  "direct  supervision,"  we 
are  merely  explicating  the  Congress' 
desires  ralher  than  adding  substantive 
content  of  our  own.  That  is,  the 
definition  is  a  clarification  of  what  is 
implicitly  in  the  statute.  A  rule  that 
clarifies  a  statutory  term  is  tlw  classic 
example  of  an  interpretive  rule. 
Intopretive  rules  are  those  that  merely 


clarify  or  explain  existing  law  or 
regulations.  They  serve  an  advisory 
function,  explaining  the  meaning  given 
by  the  agency  to  a  particular  word  or 
phrase  in  a  statute  or  rule  it  administers. 

The  term  "direct  supervision"  is  a 
longstanding  term  of  art  with  a  very 
particular  meaning  in  the  Medicare 
program.  It  appears  in  section  2050.2  of 
the  Medicare  Carriers  Manual,  Part  3 — 
Claims  Processing,  which  describes 
services  that  are  "incident  to"  a 
physician's  professional  services.  This 
definition  has  appeared  in  the  manual 
since  the  1970's.  It  has,  over  the  years, 
affected  the  many  physicians  who  bill 
for  services  or  suppUes  that  are 
furnished  as  an  integral,  although 
incidental,  part  of  a  physician's 
personal  profiBssional  services  in  the 
course  of  diagnosis  or  treatment  of  an 
injury  or  illness.  The  same  definition 
appears  in  the  regulations  at  §  410.32(a), 
which  states  that,  in  general,  diagnostic 
x-ray  tests  are  covered  only  if  performed 
under  the  "direct  supervision"  of 
certain  physicians  or  by  certain 
radiology  departments.  Congress,  in 
using  this  term  of  art,  has  adopted  and 
ratified  the  Secretary's  definition. 

We  believe  that  in  changing 
"personally  supervised"  to  the  familiar 
"directly  supervised,"  Congress  was 
intending  to  make  clear  that  it  wished 
to  incorporate  a  concept  that  the  agency , 
and  the  provider  community  have  long 
understood.  For  example,  physicians  are 
quite  femiliar  with  this  term  because 
they  can  only  bill  for  nonphysidan 
setvices  that  are  "incident  to"  their  own 
services  if  the  nonphysidan  services  are 
performed  imder  "direct  supervision." 
As  such,  we  have  reiterated  in  this 
regulation  our  l(mg-standing  definition 
for  this  term.  The  definition  is  a 
darification  of  what  the  Secretary 
believes  "direct  supervision"  means  and 
has  always  meant;  it  does  not  add  to  the 
statute  any  additional  substantive 
requiremrats. 

We  are  aware  of  only  one  paragraph 
of  legislative  history  fior  OBRA  '93  that 
attempts  to  explain  the  meaning  of  the 
term  "dired  supervision."  The 
Conference  Report  for  OBRA  '93  states 
Uiat— 

rnbe  conferees  intend  that  the  requirement 
for  dinct  supervision  by  a  physician  would 
be  met  if  the  lab  is  in  a  physician's  o£Boe 
which  is  personally  supervised  by  a  lab 
director,  or  a  physician,  even  if  the  physician 
is  not  always  on  site.  [Emphasis  added.]  H.R. 
Rep.  No.  213, 103d  Cong.,  Ist  Sess.  810 
(1993). 

We  believe  that  this  explanation 
provides  no  insight  into  the  Congress' 
purpose  in  using  the  term  "dired 
supervision."  That  is.  it  purports  to 
explain  what  constitutes  direct 


supervision,  yet  defines  it  by  allowing  a 
physician  to  "directly  supervise" 
without  even  being  present.  This 
appears  to  us  to  be  at  total  variance  with 
the  Medicare  program's  longstanding 
requirements  for  "direct  supervision," 
and  with  the  statute,  which  specifically 
requires  that  the  referring  physician  or 
another  physician  in  the  same  group 
practice  have  direct  involvement  with 
individuals  performing  laboratory  tests. 
In  addition,  the  statute  is  very  specific 
about  who  must  directly  supervisg;  it 
does  not  say  that  a  laboratory  director 
who  is  not  a  group  member  can  provide 
this  supervision  instead  of  a  solo  or 
group  practice  physician. 

Also,  it  appears  to  us  that  the 
legislative  history  is  inconsistent.  If 
"dired  supervision"  is  interpreted  to 
allow  a  laboratory  diredor  to  supervise 
individuals  who  are  furnishing  services, 
this  could  have  the  effed  of  creating  an 
exception  for  shared  laboratories.  "The 
very  same  conference  report  points  out 
that  the  House  Energy  and  Commerce 
Committee  introduced  a  provision  that 
wotild  have  added  an  exception  for 
shared  laboratories.  The  conference 
agreement,  however,  spedfically 
rejeded  this  amendment.  H.R  Rep.  No. 
213. 103d  Cong.,  1st  Sess.  810  (1993). 

Even  without  the  "interpretive" 
escception,  we  believe  that  there  would 
be  good  cause  to  waive  notice  and 
comment  for  this  particular  term.  Title 
5  U.S.C  553(b)(B)  authorizes  agendes  to 
dispense  with  certain  procedures  for 
rules  when  they  find  "good  cause"  to  do 
so.  Under  section  553(b)(B),  the 
requirements  of  notice  and  comment  do 
not  apply  when  the  agency  for  good 
cause  finds  that  those  procedures  are 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest." 

We  believe  that  waiting  to  define 
"dired  supervision"  in  a  futtue  notice 
of  proposed  rulemaking  would  be  both 
impracticable  and  contrary  to  the  public 
interest.  To  begin  with,  some  of  the 
amendments  added  by  OBRA  '93 
relating  to  clinical  laboratories  have  a 
retroactive  efiiedive  date.  The  provision 
containing  the  "dired  supervision" 
requirement  is  effective  retroactively 
back  to  January  1992.  The  retroactive 
efiioctive  date  for  some  provisions 
rislating  to  clinical  laboratory  services, 
but  not  othera,  demonstrates  the 
Coneress'  desire  to  expedite  their 
implementation.  Although  an  expedited 
timefiame  alone  may  not  justify  a  "good 
cause"  exception,  we  believe  it  is  a 
crudal  fedor  when  considered  in 
conjunction  with  the  entire  set  of 
circumstances. 

The  in-office  andllary  services 
provision  establishes  an  exception  to 
the  referral  prohibition  that  is  critical  to 
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tile  many  solo  and  group  practice 
pfa3rsidan8  who  wi&  to  be  excepted  for 
leferrals  lot  their  own  in-office  andllary 
services.  These  physidans  have  had  no 
way  to  be  certain,  from  January  1992 
until  the  publication  date  of  this  interim 
final  rufe.  whether  they  quaUfy  for  the 
in-office  ancillary  services  exception. 
They  cannot  know  if  they  do  until  it  is 
dear  that  they  are  "directly 
supervising"  any  individuals  who 
perform  laboratory  tests.  In  short,  a 
portion  of  the  statute  cannot  be 
implemented  without  interpretation, 
although  some  form  of  "supervision" 
has  been  required  since  January  1992. 

Defining   dired  supervision  '  in  diis 
interim  final  rule  avoids  piecemeal 
promulgation  of  the  statute  for  critical 
provisions  such  as  this  one.  The  in- 
office  andllary  services  exception  is  an 
important  one  that  afieds  many 
physidans  in  a  variety  of  situations, 
including  those  involved  in  shared 
laboratories.  We  have  received  a 
tremendous  number  of  inquiries  on  how 
shared  laboratories  fit  within  the 
statutory  scheme.  We  caimot  provide  a 
definitive  answer  to  many  of  these 
inquiries  until  we  define  "dired 
supervision."  Without  certainty, 
physidans  and  entities  seeded  by  this 
provision  will  continue  to  he  confused 
about  how  to  handle  their  highly 
complicated  financial  relationships. 
They  may  divest  themselves 
unnecessarily  of  interests  that  we 
believe  the  Congress  meant  to  excuse 
when  it  created  the  in-office  andllary 
exception. 

Any  imcertainty  over  the  meaning  of 
"dired  supervision"  could  also  damage 
our  ability  to  enforce  section  1877.  If  we 
take  no  action  and  delay  enforcement  of 
the  referral  prohibition  because  of 
uncertainty  about  the  "dired 
supervision"  requirement,  we  could  be 
allowing  over-utilization  of  services  by 
physidans  who  have  financial 
relationships  with  an  entity  and  who 
continue  to  make  prohibited  referrals  to 
that  entity. 

Finally,  we  are  providing  a  comment 
period  following  publication  of  this 
interim  final  rule.  We  will  carefully 
consider  all  comments  we  recmve  on 
the  definition  of  "dired  supervision" 
and  publish  our  responses  to  these 
comments  in  a  final  rule. 

The  long-standing  definition  of 
"dired  supervision"  makes  the 
proximity  of  the  laboratory  to  each 
physidan's  office  important.  That  is.  in 
the  first  example,  the  laboratory  must  be 
situated  in  a  way  that  each  of  the  three 
physidans  would  be  able  to  diredly 
supervise  the  services  of  the  individual 
performing  the  testing  when  the  testing 
is  being  performed  for  the  physidan's 


own  patimts.  Tlus  meansthat.it  is 
possible  for  a  phyaadan  to  have  his  or 
her  office  practice  in  a  location  separate 
from  the  laboratory  as  long  as  the 
laboratory  is  in  the  same  building  in 
which  the  physician  practices  and  he  or 
she  fulfills  the  dired  supervision 
requirement  by  being  in  the  office  suite 
when  the  tests  are  prnformed. 

Finally,  the  exception  in  section 
1877(d)(2)  and  §  411.356(b)(1)  for 
clinical  laboratory  services  furnished  in 
a  laboratory  located  in  a  rural  area 
applies  to  shared  laboratories.  This 
exception,  however,  applies  to  referrals 
that  would  otherwise  be  prohibited  only 
because  of  ownership  or  investment 
interests.  The  exception  does  not  apply 
if  the  referring  physidan  has  a 
compensation  arrangement  with  the 
rural  laboratory.  Therefore,  if  physidans 
share  ownership  in  a  laboratory  located 
in  a  rural  area  but  have  no 
comf>ensation  arrangements  with  the 
laboratory  (for  example,  remuneration 
between  the  physidans  and  laboratories 
other  than  return  on  investment), 
referrals  by  the  physicians  to  the  rural 
laboratory  would  not  be  prohibited 
provided  the  criteria  mentioned  above 
are  met. 

Comment:  A  majority  of  commenters 
regard  the  absence  of  a  "shared 
laboratory"  exception  to  be  a  serious 
overaight.  These  commenters  indicated 
that  shared  clinical  laboratories  are  very 
common,  especially  among  younger 
physidans  sUll  building  their  solo 
practices  and  among  providera  in  rural 
or  medically  imderserved  areas,  whose 
populations  could  not  otherwise 
suppori  an  independent  laboratory 
testing  fadlity.  Other  commenters 
indicated  that  an  exception  to  permit 
physicians  to  make  Medicare  referrals  to 
their  shared  laboratories  would 
eliminate  the  discrimination  that  exists 
in  the  proposed  regulations  in  favor  of 
group  practices  and  individtially 
practidng  physidans  who  can  afford  to 
purchase  their  own  laboratory 
equipment  solely  for  their  own  use.  The 
commenters  suggested  that  an  exception 
could  be  added  to  permit  referrals  when 
all  of  the  following  fadors  are  present: 

•  The  shared  arrangement  involves  a 
fixed  and  limited  number  of  physidan 
practices.  The  maximum  may  be    . 
specified  by  the  Secretary. 

•  The  arrangem«it  involves  only 
physidans  who  occupy  the  same  office 
space  or  who  practice  in  contiguous 
offices  in  the  same  building. 

•  The  physidans  in  the  arrangonent 
refer  only  their  own  patients  to  their 
shared  laboratory,  which  would  not 
accept  Medicare  referrals  from  other 
physicians. 


•  The  tests  are  done  by  the 
physidans'  employees  and  are  directly 
supervised  by  the  phjwdans,  or  the 
physician  personally  performs  the 
laboratory  test  for  his  or  her  own 
Medicare  patients. 

•  No  physician  in  the  arrangement 
may  be  required  to  maintain  a  spedfic 
level  or  volume  of  laboratory  referrals. 

•  The  services  are  billed  by  one  of  the 
following: 

+  The  physidan  performing  or 
supervising  the^ervice. 

•f   An  entity  that  is  wholly  owned  by 
the  physidans  who  are  parties  to  the 
shared  office  laboratory  agreement. 

•  The  shared-office  must  not  loan 
funds  or  guarantee  a  loan  for  any 

Ehysidans  who  share  in  the  costs  of  the 
ilmratory  and  who  are  in  a  position  to 
refer  to  the  laboratory. 

•  The  agreement  under  which  the 
shared-office  laboratory  operates  does 
not  contain  "noncompetition  dauses" 
that  prevent  physidans  who  share  in 
the  costs  of  the  laboratory  from 
investing  in  other  laboratories. 

•  The  shared-office  laboratory  must 
not  furnish  its  items  or  services  to 
referring  physidans  who  have  an 
ownership  interest  in  the  shared-office 
laboratory  or  share  in  the  costs  of  the 
laboratory  differently  from  other 
physidans.  (By  this,  we  believe  the 
commenter  meant  that  tests  referred  by 
owner  physidans  are  not  given 
priority.) 

•  Physidans  who  share  in  the  costs  of 
the  shared-office  laboratory  must 
disclose  their  interest  to  their  patients 
when  ordering  tests  from  the  laboratory. 

•  Operation  of  the  laboratory  must  be 
the  joint  responsibility  of  the  physidans 
and/or  practice  groups  with  adual  costs 
shared  on  a  per  test  basis. 

•  Shared  physician  office  laboratories 
must  demonstrate  that  the  laboratory 
simply  passes  adual  costs  through  to 
the  participating  physicians  and  group 
pradices  with  no  acciunulaUon  or 
distributions  of  net  earnings. 

Response:  As  evidenced  by  the 
number  of  comments  concerning  this 
issue  and  the  detail  contained  in 
suggestions  for  an  exception,  it  is  clear 
that  there  is  great  concern  about  this 
matter.  Nonetheless,  the  Congress,  while 
it  was  deliberating  over  the  changes  it 
would  make  in  section  1877  by  enacting 
OBRA  '93,  considered  an  exception  for 
shared  laboratory  facilities  but  chose  not 
to  enad  it.  (See  H.R.  Rep.  No.  213, 103d 
Cong.,  1st  Sess.  809-810  (1993)).  The 
Secretary  does  have  the  authority  to 
estabUsh  a  shared  laboratory  exception 
if  she  determines  that  there  would  not 
be  a  risk  of  program  or  patient  abuse. 

Unfortimately,  notwithstanding  the 
argumoots  for  establishing  such  an 


41964      Federal  Regitter  /  Vol.  60.  No.  156  /  Monday,  August  14,  1995  /  Rules  and  Regulations 


exception,  there  is  npt  sufficient  basis  in 
the  rulemaking  record  to  support  an 
exception  that  meets  the  statutory 
standard.  For  that  reason,  we  believe 
that  Congress  should  provide  further 
clarification  or  specific  statutory 
authority  in  this  area. 

•  The  first  suggestion  made  by  the 
commenters  was  that  a  shared 
laboratory  be  limited  to  a  fixed  number 
of  physicians.  In  our  view,  however,  any 
attempt  to  select  a  number  (three,  five, 
ten,  and  so  on)  would  be  arbitrary.  That 
is  because  we  do  not  currently  have  data 
that  would  support  making  a  distinction 
based  on  the  number  of  physicians 
involved.  We  see  no  rational  basis  on 
which  to  establish  or  impose  a  limit. 

•  The  second  suggestion  is  to  limit 
the  exception  to  physicians  who  occupy 
the  same  office  space  or  whose  offices 
are  contiguous  in  the  same  building.  As 
explained  in  the  response  to  the  last 
comment,  depending  on  how  the 

{)hysician's  office  space  and  the  shared 
abloratory  space  are  physically 
arranged,  the  in-office  ancillary  services 
exception  provided  in  §  41 1.355(b) 
could  apply.  But  we  emphasize  that  the 
direct  supervision  and  lulling 
requirements  miist  also  be  met. 

•  With  respect  to  the  remaining 
points,  even  if  considered  cimiulatively, 
they  do  not  clearly  describe  a  situation 
in  which  there  could  be  no  program  or 
patient  abuse.  Physicians  could  still 
have  the  opportunity  to  overutilize 
services  with  the  possibility  of  profit 
that  is  inherent  in  any  ownership 
arrangement.  We  are  not  suiggesting  that 
all  physicians  who  might  wish  to 
participate  in  shared  laboratory 
arrangements  would  overutilize 
laboratory  tests.  We  do  not  believe, 
however,  that  there  is  a  basis  for 
concluding  that  the  arrangements  pose 
no  risk  of  patient  or  program  abuse. 

Comment:  One  commenter  indicated 
that,  if  the  Secretary  establishes  an 
exception  for  shared  laboratories, 
physicians  involved  in  shared 
laboratory  arrangements  could  be 
required  to  attest  in  writing  that  they 
meet  the  criteria  required  by  the 
Secretary.  This  requirement  would  be 
like  the  one  in  the  proposed  regulation 
requiring  that  physicians  attest  in 
writing  to  their  Medicare  carrier  that 
they  meet  the  group  practice  exception. 

nesponse:  To  clarify  one  point,  we 
required  only  one  attestation  in  the 
proposed  rule;  that  is,  that  a  group 
practice  attest  in  writing,  to  tibe 
appropriate  Medicare  carrier,  that  the 
group  compUed  with  the  standard  we 
proposed  to  use  to  determine  whether 
substantially  all  of  the  patient  can 
SOTvices  of  group  member  physicians  are 
furnished  through  the  group  as  was 


required  by  section  1877(h)(4)(B)  (now 
section  1877(h)(4)(A)(ii)).  There  are 
other  standards  that  a  group  practice  has 
to  meet  in  mder  to  qualify,  but  we  did 
not  propose  that  they  be  the  subject  of 
an  attestaticHi  procedure. 

In  any  case,  as  explained  above,  we 
do  not  believe  that  a  separate  exception 
for  shared  laboratories  is  justifiable. 

Comment:  One  commenter  suggested 
that  multiple  group  practices  within  the 
same  building  be  allowed  to  refer 
patients  to  one  central  laboratory  that 
was  created  for  the  patients  of  the  group 
practices. 

Response:  What  is  described  here  may 
be  a  laboratory  owned  by  several  group 
practices  that  does  testing  for  patients  of 
each  group.  In  efiiect,  the  laboratory 
would  be  an  independent  entity  that  is 
shared  by  several  group  practices  in  the 
sense  that  it  does  business  with  each  of 
its  group  practice  owmers.  (A  second 
possibility  is  that  the  laboratory  is 
owned  by  one  group  to  perform  testing 
for  its  own  patients  but  also  accepts 
referrals  from  other  groups  or  other 
outside  sources.  This  latter  situation  is 
dlscTissed  elsewhere  in  this  preamble.) 

As  we  have  explained  in  earlier 
responses  to  comments,  we  are  not 
providing  a  general  exception  for  shared 
laboratories  such  as  the  one  described 
by  the  commenter.  The  physicians  in 
the  multiple  group  practiops  could  refier 
to  the  laboratory,  provided  that  each 
referral  meets  the  requirements  of  the 
in-office  ancillary  services  exception  in 
section  1877(b)(2).  This  means  that  the 
services  must  be  personally  performed 
by  or  directly  supervised  by  the 
referring  physician  or  another  member 
of  that  physician's  own  group  practice 
and  the  services  must  be  billed  by  the 
referring  physician,  the  group  practice, 
or  an  entity  wholly  owned  by  the  group 
practice  or  referring  physician. 

There  is  no  evidence  from  the 
commenter's  description  that  the  group 
physicians  personally  perform  or 
directly  supervise  the  laboratory 
services.  Also,  if  this  is  the  case,  the 
group  practices  cannot  individually  bill 
for  the  services  under  section 
1833(h)(5)(A),  which  generally  allows 
payment  only  to  the  person  or  entity 
that  performs  or  supervises  the 
performance  of  clinical  diagnostic 
laboratory  tests.  If  the  laboratory  bills, 
the  services  will  not  meet  the  billing 
requirement  in  section  1877(bK2). 

2.  Specialized  Services  Laboratory 

Comment:  One  commoiter  requested 
an  exception  for  referrals  for 
"specialized  sravices."  This  exception 
would  permit  the  estaUishment  of 
laboratories  by  groups  ot  individual 


practitioners  within  a  common  area  of 
expertise. 

The  exception  would  apply  when 
there  is  a  public  health  need  for 
specialized  clinical  services  not  readily 
available  in  a  geographic  region. 

According  to  the  commenter,  general 
laboratories  may  lack  the  equipment  or 
the  expertise  to  meaningfully  analyze 
samples  from  patients  suffering  from 
particular  diseases.  Hie  commenter 
stated  that  the  cost  of  specialized 
services  could  be  lowered  by  making 
them  readily  available  to  patients  who 
would  otherwise  incur  imnecessary 
costs  and  delays  because  samples  have 
to  be  shipped  to  laboratories  not 
reasonably  close  to  them.  The 
commenter  stated,  as  an  example,  that 
laboratories  that  usually  handle  normal 
blood  specimens  typically  foil  to 
calibrate  their  laboratory  equipment  for 
renal  patients  who  express  blood  values 
that  depart  significanUy  from  the  norm. 
In  the  commenter's  view,  the 
technicians  at  general  laboratories  tend 
to  be  inexpert  at  processing  these 
abnormal  samples.  In  turn,  this  causes 
dialysis  patients  to  incur  unnecessary 
expense  and  endure  needless  delays  and 
incorrect  test  results.  The  commenter 
also  stated  that  laboratories  that  are  not 
expert  in  evaluating  renal  blood  samples 
tend  not  to  report  patient  values, 
including  ciunulative  historical 
laboratory  results,  to  dialysis  clinics  in 
the  same  detailed  manner  as 
laboratcwies  that  speciaUze  in  renal 
patients. 

Response:  As  mentioned  previously,  a 
physician's  Medicare  referrals  to  a 
laboratory  owned  by  that  physician  will 
not  be  prohibited  if  the  laboratory  is 
located  in  a  rural  area  (as  defined  in 
new  §  411.356(b)(1)).  Therefore, 
physicians  with  an  ownership  interest 
in  a  specialized  laboratory  that  is 
located  in  a  rural  area  are  not  prohibited 
because  of  that  investment  from 
referring  Medicare  patients  to  the 
laboratory.  We  believe  that  it  is  likely  to 
be  in  rural  areas  that  specialized 
equipment  or  technical  expertise  would 
be  in  short  supply. 

Furthermore,  we  believe  the  CLIA 
certification  that  is  now  required  for  any 
laboratory  that  performs  tests  on  human 
specimens  will  tend  to  induce  those 
laboratories  that  fell  to  calibrate  their 
equipment  or  operate  in  other 
ineffiBCtual  ways  to  improve  their 
performance  or  risk  going  out  of 
business.  For  example,  under  CLIA, 
laboratories  are  subject  to  proficiency 
testing  and  personnel  requirements. 
Failure  to  comply  with  accepted 
standards  can  result  in  serious 
sanctions.  Thus,  we  do  not  agree  that  a 
special  exertion  is  warranted  because 
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some  laboratories  may  not  properly 
conduct  tests. 

3.  Laboratories  Shared  With  Hospitals 

Comment:  One  commenter  requested 
tiiat  we  create  an  exception  for  a  shared 
laboratory  facility  owned  by  an 
organization  or  hospital  that  is  exempt 
fix>m  taxation  under  section  501(c)(3)  of 
the  Internal  Revenue  Code  if  the 
laboratory  is  used  in  common  under  a 
written  agreement  with  a  group  practice 
and  if  the  group  practice  constitutes  all 
or  substantially  all  of  the  staff  of  the 
organization  or  hospital.  The 
commenter  stated  that  the  requirement 
that  the  entity  that  owns  the  laboratory 
be  tax  exempt  under  section  501(c)(3)  of 
the  Internal  Revenue  Code  provides 
significant  protection  against  patient 
and  program  abuse.  (To  qualify  for  and 
maintain  tax-exempt  status,  an 
organization  must  be  a  corporation,  or  a 
community  chest,  fund,  or  foundation, 
organized  and  operated  exclusively  for 
a  community  purpose  such  as  for 
religious,  charitable,  scientific,  public 
safety,  literary,  or  educational  purposes. 
No  pan  of  the  net  earnings  of  the 
organization  can  iniue  to  the  benefit  of 
any  private  shareholder  or  other 
individual.  Failure  to  meet  these 
requirements,  or  failure  to  continuously 
maintain  them,  results  in  the  denial  or 
loss  of  tax-exempt  status.) 

The  commenter  believed  that  the 
conditions  associated  with  tax-exempt 
status  would  prevent  physicians  from 
having  an  ownerehip  interest  in  the 
laboratory  frcHn  which  they  could 
receive  financial  benefits  in  the  form  of 
dividends  or  other  distribution  of 
earnings,  as  a  resuh  of  their  refenals. 
Consequently,  there  would  be  no 
incentive  to  order  an  excessive  number 
of  clinical  laboratory  tests.  The 
commenter  pointed  out  that  payment  for 
imreasonable  or  excessive  compensation 
would  also  be  prohibited  by  the 
restriction  on  private  inurement. 

Response:  It  is  not  clear  from  this 
comment  exactly  what  the  financial 
relationship  is  between  the  tax-exempt 
hospital/oi^anization  and  the  group 
practice  physicians.  We  will  first 
assume  that  it  is  the  hospital  or 
organization  only  that  oums  the 
laboratory  and  the  physicians  receive 
compensation  from  the  hospital/ 
organization  for  providing  staff  services. 
This  relationship  will  not  prohibit 
referrals  to  the  hospital's  laboratory 
provided  the  compensation  meets  the 
requirements  of  one  of  the  exceptions  in 
section  1877.  For  example,  section 
1877(e)(2)  (for  bona  fide  employment 
relationships  with  an  entity)  or  (e)(3) 
(for  personal  service  arrangements  with 
an  entity)  could  apply.  An  additional 


exception  apfwars  in  secticm  1877(e)(7), 
which  exempts  certain  group  practice 
arrangements  with  a  hospital  when  a 
group  practice  provides  services  for 
whidi  the  hospital  bills.  ( 

If,  on  the  other  hand,  the  grou)> 
practice  physicians  have  an  ownership 
interest  in  the  laboratory,  they  would  be 
referring  to  a  laboratory  in  which  they 
have  a  financial  interest  under  section 
1877(a)(2),  even  if  they  do  not  receive 
dividends  or  earnings.  The  physicians 
could  refer  to  their  own  laboratory, 
provided  they  meet  the  in-office 
ancillary  services  exception  in  section 
1877(bK2)  and  §41 1.355(b)  of  this 
regulation.  If  the  laboratory  is  rural, 
then  the  ownership  relationship  would 
be  exempt  under  section  1877(d)(2).  If 
the  physicians  have  an  ownership 
interest  in  a  tax-exempt  hospital  itself, 
their  relationship  could  be  exempt 
imder  several  hospital-specific 
exceptions. 

Because  there  are  a  number  of 
exceptions  available  for  situations 
involving  compensation  between  a 
hospital  or  other  organization  and  a 
physician,  or  for  ownerehip  in  a 
hospital,  we  believe  that  a  specific 
blanket  exception  for  laboratory 
facilities  associated  with  a  tax-exempt 
organization  or  hospital  would  be 
uimecessary.  Also,  we  are  not 
convinced  that  such  an  exception  would 
be  free  from  any  risk  of  patient  or 
program  abuse.  For  example,  a  non- 
profit or  tax-exempt  organization  can 
own  a  for-profit  laboratory  entity. 
Without  further  details  and  evidence, 
we  wotUd  not  grant  such  an  exception. 

Comment:  One  commenter  indicated 
that  an  exception  should  be  added  for 
referrals  to  a  laboratory  facility  that  is 
shared  by  a  hospital  and  a  clinic.  The 
commenter  provided  the  following 
information.  The  clinic  is  a  group 
practice.  The  shared  laboratory  is 
located  on  hospital  premises,  and  the 
hospital  owns  the  laboratory  space.  The 
clinic  leases  space  from  the  hospital  in 
an  amount  proportional  to  testing  on  the 
clinic's  patients.  Clinic  staff  manage  the 
laboratory,  and  the  clinic  employs  all 
the  laboratory  personnel.  The  cUnic  and 
hospital  each  own  some  of  the 
laboratory  equipment.  As  such,  each 
entity  essentially  leases  from  the  other 
entity  the  equipment  needed  to  {>erform 
testing  on  its  own  patients.  The 
laboratory  is  not  a  separate  legal  entity, 
but  simply  an  arrangement  that  permits 
the  clinic  and  hospital  to  work  together. 
The  parties  entered  into  this 
arrangement  in  1973  and  it  has  been  in 
effect  since  that  time.  Each  party  is 
responsible  for  billing  and  collecting 
fees  related  to  laboratory  services 
provideu  to  its  respective  patients.  The 


agreement  provides  that  the  clinic  and 
hospital  would  coordinate  management, 
planning,  budgeting,  and  accounting  for 
the  laboratory  services.  The  commenter 
indicated  that  an  exception  should  be 
allowed  for  referrals  to  a  laboratory 
facility  that  is  shared  by  a  hospital  and 
a  clinic  (group  practice)  where  the 
parties  divide  expenses  on  a  basis  that 
reasonably  approximates  the  costs 
associated  with  the  tests  performed  for 
each  party's  patients  and  each  party 
bills  tor  and  retains  revenues  associated 
with  the  testing  of  its  own  patients. 

Response:  The  commenter  has  asked 
for  a  specific  exception  for  arrangements 
in  which  a  laboratory  facility  is  shared 
by  a  hospital  and  a  group  practice 
clinic.  The  commenter  has  described  an 
arrangement  which  involves  a  variety  of 
ownership  and  compensation 
arrangements,  each  of  which  could 
cause  the  group  practice  physicians' 
referrals  to  be  prohibited.  However,  as  a 
result  of  the  additional  exceptions 
included  in  section  1877  by  OBRA  '93, 
we  believe  that  most  of  the  relationships 
described  by  the  commenter  could  be 
excepted.  As  such,  a  separate  exception 
would  be  unnecessary. 

The  commenter  first  describes  several 
compensation  arrangements  between 
the  hospital  and  the  group  practice.  The 
group  practice  rents  the  laboratory  space 
and  some  equipment  from  the  hospital. 
(The  laboratory  is  not  a  separate  legal 
entity  and  is  located  on  the  hospital's 
premises,  so  we  assimie  it  is  part  of  the  ' 
hospital.)  The  hospital,  in  turn,  rents 
some  of  the  equipment  from  the  group 
practice.  These  arrangements  should  not 
preclude  the  physicians'  referrals  if  they 
meet  the  exceptions  in  section 
1877(e)(1)  (A)  and  (B).  which  exempt 
rental  arrangements  provided  certain 
conditions  are  met. 

The  group  practice  also  provides 
certain  services  to  the  hospital  by 
managing  the  laboratory  and  employing 
the  staff.  We  assume  that  the  group 
practice  is  receiving  some 
compensation,  in  some  form,  from  the 
hospital  for  these  services.  This 
compensation  would  not  trigger  the 
referral  prohibition  if  the  arrangement 
meets  the  requirements  in  the  bona  fide 
employment  exception  in  section 
1877(e)(2)  or  quaUfies  for  the  exception 
for  personal  services  arrangements  in 
(e)(3).  Alternatively,  the  relationship 
might  be  exempted  under  the  exception 
in  section  1877(e)(7)  for  certain  group 
practice  arrangements  with  a  hospitd 
imder  which  the  group  provides  clinical 
laboratory  services  which  are  billed  by 
the  hospital.  In  this  case,  the  group 
practice  appears  to  provide  most,  if  not 
all,  of  the  actual  laboratory  services 
while  the  hospital  apparently  bills  for 
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its  own  patients.  To  qualify  for  this 
exception,  the  group  must  meet  the 
definition  of  a  group  practice  in  section 
1877(hK4)  and  meet  the  requirements 
under  section  1877(e)(7). 

Finally,  there  are  certain  indications 
that  the  group  practice  may  have  some 
form  of  ownership  interest  in  the 
laboratory  entity  (although  it  may  not  be 
a  separate  legal  entity).  The  group  pays 
rent  for  the  space,  manages  the 
laboratory,  employs  all  of  the  laboratory 
staff,  owns  some  of  the  equipment,  bills 
for  its  own  patients,  and  retains  the 
revenues  associated  with  the  testing  of 
its  own  patients.  In  order  for  the  group 
practice  to  refer  to  its  own  laboratory,  it 
must  qualify  as  a  group  practice  under 
the  definition  in  section  1877(h)(4),  and 
meet  the  requirements  of  the  in-office 
ancillary  services  exception  in  section 
1877(b)(2). 

Comment:  Several  commenters 
indicated  that  a  niunber  of  group 
practices  and  the  hospitals  with  which 
they  are  affiliated  have  for  many  years 
operated  a  laboratory  facility  that  serves 
both  hospital  patients  and  the  group 
practice's  office  patients.  Under  the 
terms  of  the  agreement  between  the 
group  and  the  hospital,  the  laboratory  is 
operated  imder  a  shared  services 
agreement,  rather  than  as  a  true  joint 
venture  or  under  an  "under 
arrangement"  contract.  The  revenues, 
costs,  profits,  and  losses  resulting  from 
services  to  hospital  patients  are 
attributed  to  the  hospital  and  the 
revenues,  costs,  profits,  and  losses 
resulting  fix>m  services  provided  to  the 
group  practice's  office  patients  are 
attributed  to  the  group  practice.  The 
commenters  recommended  a  new 
exception  that  would  be  limited  to 
teaching  hospitals  and  would  apply  to 
dinical  laboratory  services  furnished  by 
a  laboratory  that  is — 

•  Owned  or  operated  by  an 
organization  or  hospital  that  participates 
in  an  approved  medical  training 
program;  and 

•  Used  in  common  imder  a  written 
arrangement  with  a  group  practice 
whose  physician  members  constitute  all 
or  substantially  all  of  the  active  medical 
and  teaching  staff  of  the  organization  or 
hospital. 

Response:  This  comment  is  very 
similar  to  the  previous  comment.  That 
is,  it  involves  an  arrangement  between 
a  hospital  or  organization  and  a  group 
practice  to  share  a  laboratory  facility. 
The  commenters,  however,  do  not 
address  the  specifics  of  the  arrangement, 
so  we  cannot  tell  exactly  how  the 
situation  will  be  afiiected  by  section 
1877.  In  addition,  it  is  not  clear  why  the 
commenters  limited  their 
recommendation  for  a  new  axcepti(m  to 


just  arrangements  between  teaching 
hospitals  and  group  practices.  However, 
as  we  pointed  out  in  our  response  to  the 
last  comment,  we  believe  that  a  new 
exception  is  unnecessary  after  OBRA  '93 
for  most  situations  in  which  hospitals 
and  other  organizations  share  their 
laboratories  with  physicians. 

In  the  commenter's  example,  for 
instance,  the  group  practice  physicians 
constitute  all  or  sul^tantially  all  of  the 
active  medical  and  teaching  staff  of  the 
hospital  or  organization.  The 
compensation  that  these  physicians 
receive  firom  the  hospital  or  organization 
for  their  services  should  not  prevent  the 
phjrsidans  from  referring  to  the 
hospital's  laboratory,  provided  the 
arrangement  meets  the/fequirements 
under  section  1877(e)fi2)  (for  bona  fide 
employment  relationships)  or  (e)(3)  (for 
personal  services  arrangements).  The 
group  practice  physicians  also  appear  to 
have  some  ownership  interest  in  the 
laboratory,  since  they  refer  their  own 
office  patients  there  and  the  revenues, 
costs,  profits,  and  losses  of  the  group's 
office  patients  are  attributed  to  the 
group.  The  group  practice  physicians 
can  refer  their  own  patients  to  each 
other,  provided  they  meet  the 
requirements  of  the  in-office  ancillary 
services  exception  in  section  1877(b)(2). 

Comment:  One  commenter  indicated 
that  there  are  large  multi-specialty 
group  practices  ^at  own  clinics  located 
adjacent  to  inpatient  hospitals  and  the 
clinics  share  certain  ancillary  facilities, 
including  laboratories,  with  the 
hospitals.  In  some  cases,  the  ancillary 
services  building  literally  becomes  the 
bridge  between  the  clinic  and  the 
hospital,  so  that  a  hospital  patient  enters 
the  ancillary  facility  from  the  hospital, 
and  a  clinic  patient  enters  the  same 
facility  from  the  clinic.  Such  a  facility 
would  be  under  the  common  control  of 
both  the  clinic  and  the  hospital,  and 
both  entities  would  share  in  the  cost  of 
personnel,  space,  equipment,  supplies, 
and  other  operating  expenses.  The 
commenter  questioned  whether  ^e 
physician  group  is  entitled  to  treat  such 
a  shared  facility  as  "in-office."  The 
commenter  believed  that  if  the  services 
furnished  at  the  facility  do  not  qualify 
for  the  in-office  ancillary  exception,  the 
physician  group's  referrals  for  those 
services  would  be  prohibited  since  the 
cost  sharing  agreement  between  the 
hospital  and  clinic  would  constitute  a 
compensation  arrangement  under  the 
statute.  The  commenter  requested  that 
we  provide  an  additional  exception  to 
accommodate  arrangements  of  this 
nature  that  meet  all  of  the  following 
conditions: 

•  The  shared  laboratory  facility,  the 
group  practice,  and  hospital  (or  other 


entity)  are  part  of  the  same  medical 
center  campus. 

•  The  costs  of  operation  of  the  shared 
facility  are  shared  on  the  basis  of 
utilization  originating  from  each  part,  so 
that  each  party  pays  only  its  own  costs, 
and  does  not  subsidize  the  provision  of 
laboratory  services  to  the  other. 

•  The  creation  or  continuation  of 
such  a  shared  facility  arrangement  is  not 
conditional  or  otherwise  related  to  the 
volume  or  value  of  referrals  of  patients 
between  the  clinic  and  hospital  (or  other 
entity)  for  other,  nonlaboratory,  covered 
Medicare  services. 

Response:  The  comments  we  have 
received  on  the  issue  of  hospitals  or 
similar  organizations  which  share 
laboratories  with  group  practices  have 
revealed  to  us  the  complexity  of  many 
of  the  financial  relationships  involved 
in  these  arrangements.  In  some 
situations,  one  or  both  parties  actually 
own  the  physical  fiacility  and/or  its 
equipment,  one  party  may  pay  rent  to 
the  other,  and  each  party  may  provide 
the  other  %vith  certain  services  both  in 
the  laboratory  and  in  a  practice  context. 
It  is  impossible  for  us  to  analyze  each 
and  every  configuration.  However,  as 
w^  pointed  out  in  earlier  responses  on 
this  issue,  OBRA  '93  has  created 
additional  exceptions  which  should 
address  many  of  the  interrelationships 
involved  in  these  situations.  We 
encourage  hospitals  and  other 
organizations  to  analyze  their  own 
particular  dromistances  in  light  of 
these  exceptions. 

.  In  regard  to  the  particular  situation 
raised  by  this  commenter,  the 
commenter  describes  a  situation  in 
which  a  laboratory  is  under  the  common 
control  of  both  a  group  practice  clinic 
and  a  hospital,  each  of  which  share  in 
the  cost  of  personnel,  space,  equipment, 
supplies,  and  other  operating  expenses. 
The  commenter  appeared  to  be 
concerned,  primarily,  about  whether  the 
in-office  ancillary  services  exception 
would  apply  to  services  furnished  in  the 
laboratory  for  the  patients  of  the  group 
practice.  The  commenter  provided  few 
other  details  about  ownership  of  the 
hospital  or  laboratory  or  whether  there 
is  any  compensation  passing  between 
these  parties. 

The  in-office  ancillary  services 
exception  in  section  1877(b)(2)  does  not 
app>ear  to  dictate  any  particular 
ownership  arrangements  between  group 
practice  physicians  and  the  laboratory 
in  which  the  services  are  provided.  We 
believe  that  the  group  practice  can  take 
advantage  of  this  exception  and  that 
members  can  refer  to  each  other  in  the 
laboratory  provided  that  the  group 
meets  the  definition  of  a  "group 
practice"  under  section  1877(h)(4)  and 
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meets  the  requirements  in  section 
1877(b)(2).  Under  section  1877(b)(2),  the 
services  must  be  furnished  by  the 
referring  physician  or  a  group  member 
or  must  be  directly  supervised  by  a 
group  practice  member.  In  addition,  the 
services  must  be  billed  by  the  referring 
physician,  the  group  practice,  or  an 
entity  wholly  owned  by  the  group 
practice. 

Comment:  One  other  commenter 
indicated  that,  if  an  exception  is 
provided  for  contracts  for  services 
provided  "under  arrangements"  as 
described  in  section  1861(w),  the 
language  should  be  broad  and  not 
limited  only  to  those  circumstances  in 
which  the  arrangement  between  the 
parties  meets  the  safe  harbor  for 
personal  services  and  management 
contracts  provided  for  in  the  anti- 
kickback  rules  (42  CFR  part  1001). 
According  to  this  commenter,  this 
limitation  would  pose  several  problems. 
First,  the  personal  services  and 
management  contracts  safe  harbor 
would  require  that  the  aggregate  amount 
of  compensation  be  set  in  advance  and 
not  vary  based  on  the  volume  or  value 
of  tests  performed.  This  would  mean 
that  the  parties  would  have  to  establish 
in  advance  a  flat  yearly  fee  for 
laboratory  services.  Even  a  fee  schedule 
would  not  qualify  for  the  safe  harbor.  A 
flat  aggregate  fee  arrangement  would  be 
of  concern  to  the  hospital  because  it 
would  place  the  group  practice 
physicians  at  risk  for  the  provision  of 
clinical  laboratory  services  that  are  the 
hospital's  obligation.  Under  this 
arrangement,  the  physicians  would  have 
a  financial  incentive  to  order  too  few 
laboratory  services  for  hospital 
inpatients  and  outpatients  in  order  to 
make  the  arrangement  as  profitable  as 
possible.  To  ensure  that  hospital 
patients  receive  optimum  quality  health 
care  services,  the  hospital  would  not 
want  the  physicians  to  have  a  financial 
disincentive  to  order  medically 
necessary  laboratory  services.  The 
hospital  would  also  be  concerned  that 
this  contractual  disincentive  may  have 
liability  implications  for  the  hospital  in 
the  event  of  a  misdiagnosis  of  a 
hospitalized  patient  allegedly  because 
the  appropriate  diagnostic  testing  was 
not  ordered. 

The  safe  harbor  for  personal  services 
and  management  contracts  also  requires 
that  contracts  for  less  than  full-time 
services  be  specific  about  the  frequency 
and  timing  of  the  services  being 
furnished.  This  commenter  believed 
that  a  hospital  in  this  sitiiation  must 
clearly  expect  that  the  ^nup  practice 
laboratory  will  furnish  services  for  the 
hospital  on  an  as  needed  basis  when  the 
patient  and  the  patient's  attending 


physician  require  the  laboratory  service 
for  appropriate  diagnosis.  Thus,  the 
commenter  concluded  that  this  safe 
harbor  criterion  also  could  not  be  met. 

Response:  The  commenter  has 
described  a  situation  in  which  group 
practice  physicians  both  order  and 
provide  Laboratory  services  to  hospital 
inpatients  and  outpatients  under  an 
arrangement.  We  believe  the  commenter 
is  correct  in  concluding  that  the  section 
1877  prohibition  applies  to  both  Part  A 
inpatient  hospital  services  as  well  as  to 
Part  B  services. 

The  definition  of  "referral"  found  in 
section  1877(h)(5)(A)  applies,  by  its 
terms,  to  items  or  services  for  which 
payment  may  be  made  under  Part  B  of 
the  pn^ram.  Section  1877(h)(5)(A)  is 
entitle(r"Physicians'  Services,"  which 
are  separate  from  inpatient  hospital 
services  and  are  always  covered  under 
Part  B.  Section  1877(h)(5)(B),  on  the 
other  hand,  covers  "Other  Items,"  and  is 
not  limited  to  Part  B  items  and  services. 
This  provision  states  that,  except  for 
specific  exceptions  listed  in  (h)(5)(C), 
"the  request  or  establishment  of  a  plan 
of  care  by  a  physician"  that  includes 
clinical  laboratory  services  constitutes  a 
"referral"  by  a  "referring  physician." 
We  believe  this  provision  is  difficult  to 
decipher.  Nonetheless,  it  appears  to 
contemplate  that  physicians  have  made 
a  "referral"  in  either  a  Part  A  or  Part  B 
context  if  they  establish  a  plan  of  care 
for  an  individual  that  includes  clinical 
laboratory  services. 

In  the  "inpatient  hospital"  context, 
we  believe  that  most  patients  will 
receive  clinical  laboratory  services  as 
part  of  their  "plan  of  care."  We  consider 
that  anytime  a  physician  orders 
anything,  it  is  "pursuant  to  a  plan  of 
care"  on  the  phy^cian's  p>art,  even  if  not 
formally  called  that.  In  addition,  we 
believe  that  the  Congress  fully  intended 
to  encompass  Part  A  inpatient  hospital 
services  within  the  section  1877  referral 

Erohibition.  One  of  the  designated 
ealth  services  that  has  been  added  to 
the  prohibition  effective  January  1, 1995 
(by  section  1877(h)(6)(K))  is  "inpatient 
and  outpatient  hospital  services." 

The  commenter  has  asked  about  a 
specific  exception  for  services  furnished 
under  arrangements.  OBRA  '93 
amended  section  1877  to  establish  such 
an  exception  in  new  paragraph  (e)(7). 
This  provision  creates  a  limited 
exception  for  compensation  that  derives 
from  an -arrangement  between  a  hospital 
and  a  group  under  which  services  are 
furnished  by  the  group  but  are  billed  by 
the  hospital.  The  provision  specifies,  in 
(e)(7)(A)(i)  that,  with  respect  to  services 
furnished  to  an  inpatient  of  a  hospital, 
the  arrangement  is  pursuant  to  the 
provisiiHi  of  inpatienthospital  services 


under  section  1881(b)(3).  Section 
1861(b)(3)  defines  what  constitutes 
"inpatient  hospital  services,"  and 
specifically  includes  certain  services 
furnished  to  inpatients  "under 
arrangements."  Among  other 
requirements  in  section  1877(e)(7),  the 
arrangement  must  have  begim  before 
December  19, 1989,  and  have  continued 
in  effect  without  interruption  since  that 
date.  Also,  the  compensation  paid  over 
the  term  of  the  agreement  must  be 
consistent  with  fair  market  value  and 
the  compensation  per  unit  of  services 
must  be  fixed  in  advance  and  not  take 
into  account  the  volume  or  value  of 
referrals.  Therefore,  this  exception  does 
not  present  the  "aggregate 
compensation"  problem  discussed  in 
the  comment.  Also,  there  are  no 
additional  requirements  for  details 
about  the  frequency  or  timing  of 
services  furnished  under  a  less  than 
full-time  service  arrangement. 

In  response  to  the  commenter's 
concern  about  the  safe  harbor  for 
personal  services  and  management 
contracts,  we  caution  that  the  anti- 
kickback  safe  harbor  regulations 
implement  different  provisions  of  the 
Act  than  are  implemented  by  these 
regulations.  Therefore,  physicians  and 
laboratory  entities  are  obligated  to 
consider  the  safe  harbor  requirements 
separately  from  the  requirements  of  this 
rule. 

4.  Rental  of  Laboratory  Equipment 

Comment:  One  commenter  stated  that 
laboratories  often  rent  a  variety  of  " 
equipment  to  physicians  that  they  need 
in  connection  with  their  practices.  For 
example,  a  physician  may  want  to  rent 
a  blood  analyzer  in  order  to  perform 
simple  laboratory  tests  in  bis  or  her 
office.  Since  laboratories  often  have 
extra  equipment  they  rent,  the 
laboratory  that  the  physician  uses  for  ' 
his  or  her  reference  work  will  likely  be 
the  laboratory  from  which  the  physician 
rents  equipment.  Laboratories  typically 
charge  some  rental  fee  for  this 
equipment  if  the  equipment  is  not  an 
integral  part  of  the  laboratory  services 
'wfumished.  These  arrangements  could, 
however,  be  considered  a  com{>ensation 
arrangement  that  could  jeopardize  the 
physician's  referrals  to  the  laboratory. 
The  commenter  believed  that,  if  the 
equipment  is  leased  at  fair  market  value 
and  meets  other  requirements 
comparable  to  those  set  out  in  the 
provision  related  to  the  lease  of  office 
space,  there  is  little  risk  of  patient  or 
program  abuse.  Thus,  this  commenter 
recommended  that  an  additional 
exception  be  created  for  referrals  by  a 
physician  who  has  a  compensation 
arrangement  with  a  laboratory  through 
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an  agreement  under  which  the 
physician  leases  or  has  a  role  in  leasing 
equipment  from  or  to  a  lahoratory. 

Response:  We  agree  with  the 
commenter  that,  if  a  physician  who  is 
leasing  equipment  from  a  laboratory 
under  controlled  circumstances  refers  to 
that  laboratory,  this  should  not  lead  to 
program  or  patient  abuse.  Section 
1877(eKl)(B),  which  was  added  by 
OBRA  "93  retroactive  to  Janxiary  1, 1992. 
excepts  from  "compensation 
arrangements"  payments  made  by  a 
lessee  of  equipment  to  the  lessor  for  the 
use  of  the  equipment  if  certain 
conditions  (discussed  earlier  in  this 
preamble  at  secticm  IJ3.7.b.)  are  met 
These  conditions  are  specified  in 
§411.357(b)  of  this  rule. 

5.  Group  Practice  Affiliated  Property 
Companies 

In  the  impact  analysis  of  the  proposed 
rule  (57  FR  8601),  we  discussed  group 
practices  with  affiliated  property 
companies  that  are  o%vned  by  members 
of  the  group  practice  and  that  lease 
facilities  or  equipment  to  the  group.  We 
stated  that  the  group  practice  would 
need  to  restixicture  if  it  wanted  to 
continue  to  make  Medicare  referrals  for 
clinical  laboratory  services.  Technically, 
we  regarded  the  lease  of  equipmrait  by 
the  property  comp>any  to  the  group 
practice  that  operates  a  clinical 
laboratory  as  a  compensation 
arrangement  for  which  an  exception  was 
not  provided  in  the  proposed  rule.  In 
these  cases,  it  was  indicated  that  the 
prohibition  on  referrals  would  apply, 
which  would  require  the  group 
physicians  to  either  purchase  the 
equipment  from  the  property  company 
or  divest  their  interests  in  the  laboratory 
if  they  intended  to  continue  to  make 
Medicare  referrals  for  clinical  laboratory 
services. 

Comment:  According  to  one 
commenter,  in  scmie  group  practices, 
affiliated  property  companies  serve  as 
the  vehicle  for  the  retirement  system  for 
the  equity  partners  in  the  group 
practice;  that  is,  as  vehicles  for  creating 
retirement  income.  This  commenter 
recommended  that  we  provide  an 
exception  for  group  practices  that  have 
affiliated-prepeitycompanies  imder 
drcimisiances  inwhi^  there  is  no 
potential  or  incentive  for  program  or 
patient  abuse. 

Response:  What  this  commenter  is 
concerned  about  is  that  the 
compensation  arrangement  between  the 
affiliated  property  company  and  the 
group  practice  might  prohibit  referrals 
by  the  physicians  of  the  group  practice 
to  their  own  in-office  laboratory.  In  this 
situation,  one  or  more  of  the  group 
practice  physicians  who  own  the 


property  ccnnpany  receive  remuneration 
from  the  group  practice,  bi  the  impact 
analysis  of  the  proposed  rule  (57  FR 
8601).  we  indicated  that  a  group 
practice  probably  would  have  to  divest 
its  interest  in  an  affiliated  property 
company  if  it  intended  to  refer  Medicare 
patients  to  its  in-office  laboratory.  After 
reconsidering  the  matter,  however,  we 
do  not  believe  that  our  initial 
interpretation  was  correct 

Section  1877(aMl)  of  the  Act  prohibiU 
a  physician  from  making  referrals  to  an 
entity  that  furnishes  cliidcal  laboratory 
services  if  the  physician  or  immediate 
femily  m«nber  has  a  financial 
relationship  with  that  entity.  In  the 
situation  described  by  the  commenter, 
the  group  practice  physicians  appear  to 
have  a  financial  relationship  with  the 
affiliated  property  company  which  rents 
equipment  to  their  labcnratory.  in  the 
form  of  an  ownership  interest.  We  also 
regarded  as  a  compensation 
arrangement  the  payments  which  the 
group  practice  makes  to  the  affiliated 
property  company  for  renting  the 
equipment.  However,  the  physicians  in 
this  case  do  not  have  these  financial 
relationships  with  an  entity  that 
furnishes  clinical  laboratory  services; 
their  relationships  are  with  an  entity 
that  only  rents  eq^pment  to  the  group 
practice.  As  a  resiult,  these  relationships 
with  the  affiUated  property  company 
should  not  affect  the  physicians'  abiUty 
to  refer  to  their  own  laboratory 4/'' 

Instead,  the  group  practice 
physicians'  referrals  could  be  prohibited 
because  they  are  referring  to  a  laboratory 
that  they  own.  Section  1877(b)(2) 
provides  an  exception  for  group 
practices  which  refer  Medicare  patients 
to  their  own  laboratory  fipr  in-office 
ancillary  services.  These  services  must 
be  furnished  personally  by  a  member  of 
the  group  practice  or  an  individual  who 
is  directly  supervised  by  a  member  of 
the  group  practice,  provided  these 
services  are  furnished  in  the  building 
where  the  group  practice  has  its  office 
or  a  building  that  is  used  by  the  group 
practice  for  furnishing  some  or  all  of  the 
group's  clinical  labwatory  services.  This 
provision  also  has  certain  billing 
requirements.  The  conditions  in  this 
exception  do  not  place  limitations  on 
the  origin  of  the  laboratory  equipment 
that  is  used  by  the  group  practice. 

Thus,  we  have  determined  that,  if  the 
in-office  laboratory  services  are 
furnished  in  the  manner  described  by 
section  1877(b)(2)  and  §411. 355(b),  the 
nature  of  the  physician's  financial 
relationship  with  the  in-office 
laboratcxy  is  irrelevant.  As  a  result,  we 
do  not  believe  that  an  additional 
exception  is  necessary. 


6.  Faculty  Practice  Plan  Exception 

CommeHt:  Several  commentere 
suggested  that  a  separate  exception  be 
developed  to  treat  feculty  practice  plans 
associated  with  accredited  medical 
schools  as  a  separate  and  distinct  type 
of  group  practice.  These  commentere 
indUcated  that  it  is  not  uncommon  in  a 
feculty  practice  plan  environment  for 
the  physicians  to  receive  their 
compensation  from  one  entity  (the 
medical  sdiool,  for  example).  However, 
they  may  conduct  their  practice  through 
a  separate  entity  that  might  be  a 
professional  corporation,  partnership,  or 
simply  a  contractually  organized  billing 
service.  In  addition  they  may  order  their 
laboratory  work  from  one  or  more 
related  mtities  (for  example,  the 
teaching  hospital,  the  univrasity's 
research  laboratory  for  highly 
specialized  testing,  in-office  laboratories 
Mrithin  feculty  departments  that  may  or 
may  not  be  incorporated  as  professional 
corporations,  etc.).  Since  there  is  no 
consistent  organizational  arrangement 
that  characterizes  a  faculty  practice 
plan,  these  commentere  requested  that 
we  develop  a  separate  provision  that 
would  treat  feculty  practice  plans 
associated  with  accredited  medical 
schools  as  a  separate  and  distinct  type 
of  group  practice.  They  have  suggested 
that  the  definition  of  a  group  practice 
and  the  separate  requirements  of  the  in- 
office  ancillary  exception  be  appfied  at 
the  level  of  the  umbrella  organization. 
That  is,  they  believed  each  legal  entity 
within  the  same  academic  setting 
should  not  be  required  to  satisfy  these 
provisions.  In  this  manner,  any 
physician  who  is  a  staff  member  of  the 
lunbrella  organization  would  be 

Grmitted  to  refer  Medicare  patients  to 
>oratories  that  are  owned  or  operated 
by  the  umbrella  organization. 

Response:  We  beUeve  that  the 
amendments  made  by  OBRA  '93  make 
an  additional  exception  unnecessary. 
We  acknowledge  that  feculty  practice 
plan  physicians  may  be  associated  with 
many  organizations  in  an  academic 
setting,  in  terms  of  receiving 
compensation,  furnishing  patient  care, 
teaching,  and  doing  research.  For 
example,  the  medical  school  may  pay 
the  plan  to  teach  residents  or  care  for 
patients.  Even  though  faculty  practice 
plans  may  operate  in  a  variety  of 
arrangements,  the  common  theme 
appeara  to  involve  physicians  or  groups 
of  physicians  who  are  compensated  by 
some  part  of  an  academic  center  for 
providing  a  variety  of  services,  and  who 
are  concerned  about  whether  they  can 
refer  patients  to  laboratories  that  belong 
to  the  academic  center. 
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If  the  physicians  in  the  plan  are 
directly  employed  by  the  academic 
center,  then  their  referrals  should  not  be 
prohibited  if  the  employment  meets  the 
standards  in  section  1877(e)(2)  and 
§  411.357(c).  If,  alternatively,  the 
physicians  or  group  practice  members 
provide  services  to  the  academic  center 
under  contract,  the  personal  services 

Erovided  by  these  physicians  would  not 
a  compensation  if  the  arrangement 
meets  the  requirements  in  section 
1877(e)(3)  and  §  411.357(d).  hi  shcHt,  we 
cannot  see  why  a  separate  exception 
would  be  necessary. 

Comment:  One  commenter  indicated 
that,  in  general,  faculty  practice  plans 
fell  under  one  of  three  organizational 
structures,  as  explained  below: 

•  A  single  entity:  Many  faculty 

Eractioe  plans  are  organized  as  a  single 
>gal  entity  that  submits  a  single  bill  for 
all  physician  services  across  specialties 
using  one  common  Medicare  provider 
number  and,  thus,  clearly  meeting  the 
statutory  billing  requirement  for  a  group 
practice. 

•  Multiple  entities  by  specialty,  each 
billing  by  its  own  group  provider 
number:  Other  faculty  practice  plans 
Mrithin  medical  schools  and  teaching 
hospitals  are  organized  as  multiple  legal 
entities,  usually  profassicmal 
oorp<Hations  established  by  specialty, 
that  submit  midtiple  bills  using  a 
provider  number  for  the  respective 
qpedaltv  group. 

•  Multiple  entities  by  specialty, 
billing  by  individual  physician  provider 
numbere:  Still  other  faculty  practice 
plans  are  organized  by  groups  but  will 
submit  multiple  bills  for  service  by 
specialty,  using  individual  physician 
provider  numbere. 

The  commenter  recommended, 
therefore,  that  the  final  regulations 
recognize  that  a  variety  of  faculty 
practice  plan  structures  associated  with 
a  medical  school  or  teaching  hospital 
exist  and  should  be  able  to  qualify  for 
the  in-office  ancillary  services  exception 
at  the  level  of  the  umbrella  organization. 
The  commenter  recommended  that  we 
not  apply  the  criteria  separately  to  each 
l^al  mtity  within  the  same  academic 


Within  an  academic  setting,  according 
to  another  commenter,  physicians  may 
receive  compensation  from  a  variety  of 
entities.  They  may  order  their  laboratory 
work  bom  one  or  more  of  these  entities, 
such  as  a  teaching  hospital,  a  research 
laboratory  for  hi^y  specialized  testing, 
or  in-office  laboratories  within  feculty 
departments.  Since  there  are  often 
indirect  financial  relationships  between 
and  among  the  various  entities  tvithin 
an  academic  setting,  the  law  appeara  to 
prohibit  referrals  by  feculty  physicians 


between  and  among  these  entities.  The 
research  laboratory  may  provide  a 
unique  situation  because,  as  the 
commenter  pointed  out,  it  generally 
performs  a  highly  spedali^  range  of 
laboratory  tests  that  are  not  available 
elsewhere.  Therefore,  the  commenter 
urged  us  to  craft  an  exception  in  the 
final  rule  that  allows  these  and  similar 
nonabusive  arrangements  to  continue  in 
the  academic  setting. 

Response:  We  believe  that  as  long  as 
the  feculty  practice  physicians  receive 
remimeration  from  tiie  academic 
institution  for  their  bona  fide 
employment  or  under  personal  service 
arrangements  that  meet  the  criteria  in 
sections  1877(e)(2)  and  (e)(3),  the 
physicians  should  not  be  prohibited 
fiom  making  referrals  to  laboratories 
that  are  owned  by  the  academic 
institution. 

7.  Special  Exception  for  Group  Practices 

Comment:  We  stated  in  our  proposed 
rule  that  Mrithin  the  definition  of  "group 
practice"  substantially  all  (at  least  85 
percent)  of  the  patient  care  services  of 
group  practice  physicians  must  be 
furnished  through  the  group  and  be 
billed  in  the  name  of  the  group.  Further, 
amounts  received  for  those  services 
must  be  treated  as  receipts  of  the  group. 
One  commenter  stated  that  there  are 
situations  in  which  group  practices  will 
be  unable  to  meet  the  "sutetantially  all" 
requirements  of  section  1877(h)(4),  or 
whatever  percentage  of  patient  care 
services  is  adopted  in  the  final 
regulations.  The  commenter  offered  the 
example  of  15  independently  practicing 
physicians  who  have  primary  offices  in 
one  part  of  a  dty  and  establish  a  group 
practice  clinic  in  a  medically 
underserved  area  in  the  same  city.  Each 
physician  spends  1  day  a  week  at  the 
clinic.  In  this  case,  only  20  percent  of 
the  services  of  the  physicians  in  the 
group  would  be  furnished  through  the 
group.  This  would  be  insufficient  to 
meet  the  requirement  of  proposed 
§411.351  that  at  least  85  percent  of  the 
aggregate  services  furnished  by  all 
physician  membere  be  furnished 
through  the  group  practice. 

The  commentw  recommended  that  an 
exception  be  added  to  the  regulations 
that  would  allow  group  practices  in 
medically  underserved  urban  areas  to 
furnish  clinical  laboratory  services 
Mrithout  being  required  to  meet  the 
"substantially  all"  requirement.  In  this 
commenter's  view,  diis  exception  would 
tend  to  increase  the  availabiUty  of 
medical  care  in  those  urban  areas 
cvurenUy  deprived  of  adequate  medical 
services  without  creating  patient  or 
program  abuse. 


Response:  We  note  that  the  Congress 
has  determined  that  there  is  a  shortage 
of  adequate  medical  care  in  locations 
designated  as  health  professional 
shortage  areas  (HPSAs)  under  section 
332(a)(1)(A)  of  the  Public  Health  Service 
Act.  In  order  to  avoid  discouraging 
group  practice  physicians  from 
providing  services  in  HPSAs,  we  are 
redefining  the  "substantially  all" 
criteria  in  the  definition  of  a  group 
practice  in  §411.351  in  two  ways.  First, 
Mre  are  excluding  from  the 
"substantially  all"  test  group  practices 
that  are  located  only  in  certain  HPSAs. 
We  have  defined  the  term  HPSA  in 
reference  to  the  definition  of  the  term 
imder  the  Pubhc  Health  Service  Act. 
Section  332(a)(1)(A)  of  the  Public  Health 
Service  Act  defines  the  term  HPSA  to 
include  so-called  "geographic  HPSAs," 
that  is,  "an  area  in  an  urban  or  rural  area 
(which  need  not  conform  to  the 
geographic  boundaries  of  a  political 
subdivision  and  which  is  a  rational  area 
for  the  deUvery  of  health  services) 
which  the  Secretary  determines  has  a 
health  manpower  shortage  and  which  is 
not  reasonably  accessible  to  an 
adequately  served  area." 

Ine  Secretary  has  estabUshed  criteria 
for  designating  areas  having  shortages  of 
a  number  of  types  of  health 
professionals,  including  primary 
medical  care  (which  includes  general  at 
family  practice,  general  internal 
medicine,  pediatrics  and  OB/GYN), 
dental,  mental  health,  vision  care, 
podiatric,  and  pharmacy  professionals. 
For  purposes  of  this  regulation,  if  an 
area  is  a  primary  care  HPSA,  any  group 
practice  located  solely  in  that  HPSA 
(regardless  of  whether  it  provides 
services  of  the  type  classified  as  primary 
medical  care)  will  be  exempt  from  the 
"substantially  all"  test.  Since  HPSAs  do 
not  exist  for  a  number  of  specialty  areas 
(for  example,  oncology,  dermatology, 
neurology),  if  an  area  is  a  primary 
medical  care  HPSA,  we  believe  that  it  is 
likely  that  there  is  a  shortage  of  other 
types  of  professionals.  Therefore,  any 
group  practices  that  are  located  solely  in 
such  an  area  and  provide  services  of  any 
type  Mrill  be  exempt  from  the 
"substantially  all"  calculation. 

In  addition,  if  an  area  has  been 
designated  an  HPSA  for  one  of  the  other 
types  of  professional  services,  such  as 
vision  care,  any  group  practice  located 
solely  in  the  I^SA  and  providing 
services  that  are  of  the  type  related  to 
the  HPSA  designation,  such  as 
ophthalmology  services,  Mrill  be  exempt 
from  the  "substantially  all"  calculation. 
On  the  other  hand,  if  an  area  is  an  HPSA 
for  vision  care  professionals  (and  for  no 
other  type  of  professional  services), 
group  practices  providing  services 
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unrelated  to  vision  care  in  that  area  will 
not  be  exempt  from  the  "substantially 
all"  calculation.  There  appears  to  be  no 
justification  to  exempt  such  group 
practices  from  the  "substantially  all" 
calculation  in  these  cases,  since  there 
may  not  be  a  shortage  for  such  services. 

Our  second  change  to  the 
"substantially  all"  criteria  involves 
group  practices  located  outside  an 
HPSA,  but  whose  members  provide 
services  in  an  HPSA.  These  outside 

■   group  practices  must  continue  to  meet 
the  "substantially  all"  test,  even  if  their 
members  provide  services  in  an  HPSA. 
However,  we  are  excluding  from  the 
"substantially  all"  calculation  for  those 

-  groups  outside  an  HPSA  any  time  spent 
by  group  members  providing  the 
appropriate  services  in  a  particular  type 
of  HPSA  (as  described  above),  whether 
that  time  in  the  HPSA  is  spent  in  a 
group  practice,  clinic,  or  an  office 
setting.  We  have  amended  §  411.351 
("Definitions")  to  reflect  these  concepts. 
We  have  also  included  a  definition  of 
"HPSA"  in  that  section. 

8.  Ambulatory  Surgical  Center 
Exception 

Comment:  One  commenter  indicated 
that  the  Secretary  should  provide  an 
exception  for  laboratory  services 
performed  in  an  ambulatory  surgical 
center  (ASC).  Specifically,  the  exception 
should  be  provided  if— 

•  Any  ownership  interest  of  the 
physician  is  in  the  ASC  as  a  whole;  and 

•  Any  compensation  relationship  of 
the  physician  with  the  ASC  does  not 
relate  to  the  provision  of  clinical 
laboratory  services. 

Response:  We  do  not  entirely  agree 
with  this  comment.  ASC  facility 
services  are  services  that  are  furnished 
by  an  ASC  in  connection  with  a  covered 
surgical  procedure  and  that  would 
otherwise  be  covered  if  furnished  on  an 
inpatient  or  outpatient  basis  in  a 
hospital  in  connection  with  that 
procedure.  Medicare  regulations  at 
§  416.61  describe  the  scope  of  facility 
services.  Generally,  clinical  laboratory 
services  are  not  considered  to  be  Cadlity 
services.  That  is  because,  under 
§  416.61(b),  ASC  facility  services  do  not 
include  items  and  services  for  which 
payment  may  be  made  under  other 
provisions  in  42  CFR  part  405,  such  as 
f  physicians'  services,  laboratory  services, 
'-  and  x-ray  or  diagnostic  procedures 
(other  tlun  those  directly  related  to 
performance  of  the  siirgical  procedure). 
As  a  result,  there  are  a  limited  number 
of  diagnostic  laboratory  tests  that  are 
considered  ASC  fadUty  services  and 
which  are  included  in  the  ASC  rate.  We 
agree  with  the  commenter  that  reinrals 
for  laboratory  tests  that  are  perfmned  in 


an  ASC  and  included  in  the  ASC  rate 
should  be  excepted  because  there  is  no 
incentive  to  overutilize  these  services. 
On  the  other  hand,  some  ASC's  have 
onsite  laboratories  that  perform  and  bill 
for  other  laboratory  testing  furnished  to 
ASC  patients.  Before  enactment  of  CLIA, 
these  laboratories  were  certified  as 
"independent  laboratories"  and  billed 
Medicare  directly  for  their  services. 
These  laboratory  facilities  are  now 
required  to  be  certified  under  CUA  and 
continue  to  bill  the  Medicare  program 
for  the  laboratory  testing  performed  on 
the  ASC  premises,  since  general 
laboratory  testing  is  not  considered  to  be 
part  of  the  ASC  facility  rate.  We  believe 
that,  if  the  onsite  laboratory  faciUty  is 
owned  or  operated  by  the  ASC,  referrals 
to  the  laboratory  for  general  laboratory 
testing  by  a  physician  who  has  a 
financial  relationship  with  the  ASC 
should  be  prohibited,  unless  another 
statutory  excepticm  applies. 

9.  Home  Care  and  Hospice  Exception 

Comment:  One  conunenter  indicated 
that  home  health  agencies  (HHAs)  and 
hospices  receive  referrals  &x)m 
physicians  to  provide  an  array  of 
services  in  the  home.  Currently,  HHAs 
and  hospices  do  not  bill  the  Medicare 
program  separately  for  laboratory 
services:  instead,  they  bill  for  a  home 
visit  or  the  per  diem  hospice  charge. 
The  commenter  made  the  following  two 
recommendations: 

•  The  regulations  should  clearly  state 
that  the  prohibition  does  not  apply  to 
referrals  to  entities  that  do  not  bill 
Medicare  separately  for  laboratory 
testing. 

•  /uiother  exception  should  be 
developed  to  specify  that  the  Medicare 
rules  governing  physician  interest  in 
HHAs  would  also  apply  to  those  entities 
in  relation  to  laboratory  services  ordered 
by  physicians.  Thus,  a  physician's 
interest  in  a  clinical  laboratory  would  be 
permitted  if  the  interest  is  less  than  5 
percent. 

Response:  As  discussed  earlier,  OBRA 
'93  expanded  the  fist  of  services  subject 
to  the  prohibition  to  include  10 
additional  services.  Because  the  list  of 
services  subject  to  the  prohibition 
includes  home  health  services,  we  do 
not  believe  an  exception  for  labcuBtory 
services  provided  by  home  health 
agencies  is  warranted. 

We  agree  with  the  commenter  that 
referrals  for  laboratory  tests  that  are 
performed  by  a  hospice  and  are 
included  in  the  per  diem  hospice  charge 
should  be  excepted  because  a  per  diem 
amoimt  does  not  reflect  the  nimiber  of 
tests  performed.  As  a  result,  we  are 

Erovidiag  an  exception  in  §  411.355  for 
iboratOTy  services  that  are  provided  by 


a  hospice  and  billed  as  part  of  the  per 
diem  rate. 

We  disagree  with  the  commenter's 
second  recommendation.  Section  1877 
prohibits  referrals  to  an  entity  by  a 
physician  who  has  a  financial 
relationship  with  that  entity.  A  financial 
relationship  consists  of  an  ownership  or 
investment  interest  in  the  entity, 
regardless  of  the  extent  or  degree  of  that 
ownership  interest.  Therefore,  if  a 
physician  owns  5  percent  or  95  percent 
of  an  entity,  he  or  she  is  prohibited  fi'om 
making  referrals  to  that  entity,  unless 
some  exception  applies.  We  will  not 
grant  an  extra  exception  for  ownership 
interests  that  are  less  than  a  particular 
percentage  or  that  involve  HHAs.  That 
is  because  we  do  not  have  any  evidence 
upon  which  to  base  a  percentage  or  to 
ensure  that  the  exception  would  be  bee 
fivm  any  risk  of  program  or  patient 
abuse. 

10.  Rural  Laboratory  Compensation 
Arrangements 

Section  1877(d)(2)  provides  that 
ownership  or  investment  by  a  physician 
in  a  rural  provider  of  clinical  laboratory 
services  will  not  prohibit  referrals  by 
the  physician  to  that  rural  provider. 

Comment:  One  commenter  stated  that 
the  statutory  exception  for  rural 
laboratories  is  of  little  value  since  it 
provides  only  an  exception  to  the 
ownership  or  investment  interest  test 
and  still  leaves  the  rural  laboratory 
subject  to  the  compensation 
arrangement  test.  Thus,  the  commenter 
recommended  that  the  final  rule  contain 
an  exception  for  compensation 
arrangements  between  a  rural  laboratory 
and  a  referring  physician. 

Response:  B^use  of  the  C^RA  '93 
amendments  to  section  1877,  we  do  not 
believe  the  exception  recommended  by 
the  commenter  is  necessary.  Section 
1877  now  contains  exceptions  that  we 
believe  will  cover  many  compensation 
arrangements  between  physicians  and 
laboratories.  In  addition  to  the  section 
1877(d)(2)  ownership  exception  for 
rural  laboratraies,  section  1877(e)(2) 
provides  an  exception  if  a  laboratory 
compensates  a  physician  as  the  result  of 
a  bona  fide  employment  relationship, 
and  section  1877(e)(3)  provides  an 
exception  for  remimeration  from  an 
entity  to  a  physician  imder  a  personal 
services  arrangement  between  the 
physician  and  entity.  Finally,  there  are 
other  additional  exceptions  relating  to 
various  other  compensation 
relationships  that  a  physician  might 
have  with  a  laboratory.  For  example, 
under  secticm  1877(e)(8),  a  physician 
can  purchase  clinical  laboratory  services 
from  a  laboratory,  or  other  items  and 
services  fixun  a  laboratory  at  fair  market 
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value,  without  triggering  the 
prohibition.  These  receptions  apply  to 
relationships  with  all  lnx>ratory 
entities,  including  those  located  in  rural 
areas,  provided  the  conditions  set  forth 
in  the  statute  and  this  final  reguladon 
are  met. 

11.  Case-by-Case  Exemptions 

Conunent-  One  conunenter  indicated 
that  we  should  institute  a  process  by 
which  a  laboratory  may  request  an 
exemption  from  the  law  on  an 
individual  basis,  based  upon  a 
determination  by  the  Secretary  that 
enforcement  of  the  prohibition  against 
the  laboratory  would  not  be  in  the 
public  interest.  The  commenter 
suggested  that  narrow  guidelines  should 
be  established  for  the  types  of 
laboratories  that  would  be  eligible  to 
apply  for  this  exemption.  Thus,  in  the 
commenter's  view,  the  administrative 
burden  would  not  be  prohibitive.  The 
commenter  proposed  that,  in  order  to  be 
eligible  for  review,  that  any  one  of  the 
following  criteria  be  met: 

•  The  laboratory  is  wholly  owned  by 
one  referring  physician  or  one  group 
practice.  This  requirement  would 
exclude  the  physician  joint  venture  type 
laboratories,  which  this  commenter 
believed  are  the  entities  intended  to  be 
regulated  by  the  law. 

•  Referrals  to  a  laboratory  by 
physicians  who  have  financial 
relationships  with  the  laboratory  do  not 
exceed  a  specified  percentage  of  the 
total  laboratory  volume.  The  commenter 
suggested  that  the  referrals  be  limited  to 
40  percent  of  the  laboratory's  total 
volume,  consistent  with  the  Medicare 
anti-kickback  investment  safe  harbor 
volume  criterion.  (See  42  CFR  part 
1001.) 

•  A  laboratory  located  in  a  town  or 
similar-type  population  center  with  a 
population  of  10,000  or  imder  should  be 
eligible  for  exemption  review  if  it  is  the 
sole  outpatient  provider  of  certain 
laboratory  services  within  that  locality. 
This  would  recognize  that  localities  that 
are  within  an  MSA  may,  in  fact,  be 
small  towns  lacking  adequate  outpatient 
laboratory  services. 

Response:  We  do  not  agree  that  we 
should  implement  such  a  process. 
Section  1877(b)(4)  specifies  that,  in 
addition  to  the  exceptions  described  in 
the  statute,  the  section  1877(a)(1) 
prohibition  will  not  apply  with  respect 
to  any  other  financial  relationship 
which  the  Secretary  determines,  and 
specifies  in  regulations,  does  not  pose  a 
risk  of  program  or  patient  abuse 
(emphasis  added).  The  statute  speaks  in 
tannsofexcepting  particular  financial  , 
relationships  according  to  rules  that 
would  apply  to  any  person  or  entity  that 


has  such  a  relationship.  It  does  not 
authorize  "case  by  case"  exceptions. 

In  addition,  we  do  not  believe  that  the 
guidelines  suggested  by  the  commenter 
to  single  out  those  who  are  eligible  for 
case-by-case  review  would  provide  a 
guarantee  against  patient  or  program 
abuse.  It  is  not  dear  to  us  why  the 
review  should  only  be  available  when  a 
laboratory  is  wholly  owned  by  one 
referring  physidah  or  one  group 
practice.  The  commenter's  second 
guideline  would  allow  a  laboratory 
entity  to  derive  40  percent  of  its 
business  from  referrals  by  physidans 
with  whom  the  entity  has  a  finandal 
relationship.  We  do  not  believe  that  this 
standard  would,  in  anyway,  satisfy  the 
requirement  under  section  1877(b)(4) 
that  exceptions  beyond  those  sp>ecified 
in  the  law  pose  no  risk  of  program  or 
patient  alnise.  We  simply  do  not  see 
how  a  standard  excusing  any  percentage 
of  referrals  would  guarantee  no  risk  of 
abuse. 

Finally,  we  understand  that  it  might 
be  possible  that  a  laboratory  located 
within  an  MSA  could  have  its  existence 
threatened  if  it  caimot  accept  referrals 
from  physicians  with  whom  it  has 
financial  relationships.  The  commenter 
did  not,  however,  identify  any  spedfic 
localities,  so  we  cannot  tell  how  likely 
it  is  for  this  to  occur.  In  any  case,  any 
such  exception  must  be  shown  to 
comply  with  the  "no  abuse"  criterion, 
and  the  OHnmenter  has  provided  us 
with  no  evidence  that  such  an  exception 
would  be  bee  of  abuse.  For  these 
reasons,  we  arexiot  adopting  this 
suggestion. 

12.  Physician  Ownership  of  Public 
Companies 

Section  411.357(a)(2)  of  the  proposed 
regulation  provided  an  exception  for  a 
physidan's  or  fiamily  member's 
ownecghip  in  a  publicly  owned 
corporation,  provided  that  the 
ownerehip  interest  met  certain 
requirements.  Among  these  were  the 
requirement  that  the  corporation  have, 
at  the  end  of  its  most  recent  fiscal  year, 
total  assets  exceeding  SlOO  million.  This 
requirement  reflected  section  1877(c)(2) 
of  the  statute.  OBRA  '93  amended  the 
statute  to  require,  instead,  stockholder 
equity  exceeding  $75  million  at  the  end 
of  the  corporation's  most  recent  fiscal 
year  or  on  average  diu-ing  the  previous 
3  fiscal  years.  SSA  '94  made  this 
amendment  effective  retroactive  to 
January  1. 1992.  However,  it  also 
provided  that,  until  January  1. 1995,  a 
corporation  could  still  meet  the 
requirement  in  the  exception  if  it 
qualified  under  the  pre-OBRA  '93 
standard. 


Comment  One  commenter  suggested 
that  we  create  an  exception  allowing 
physidans  to  own  shares  in  clinical 
latwratories  that  satisfy  the  first  test  of 
the  statutory  public-company  exception 
(having  publidy-traded  securities  on  the 
spedfied  national  securities  exchanges) 
whether  or  not  the  company  has  $100 
million  in  assets  (as  required  in 
proposed  §  411.357(a)(2)),  under  certain 
conditions. 

The  conditions  suggested  were  that: 
(1)  The  total  physidan  ownership  of 
eech  dass  of  securities  of  the  entity  is 
less  than  20  percent,  and  (2]  no  one 
physician's  ownership  of  any  dass  of 
securities  of  the  entity  represents  more 
than  5  percent  of  the  class.  The 
commenter  believed  that  such 
ownership  would  not  pose  a  risk  of 
abuse  imder  Medicare.  For  example,  the 
stock  of  Laboratory  Corporation  A. 
which  has  assets  of  $50  million,  is 
owned  by  the  following  individuals. 
Laboratory  Corporation  A  has  only  one 
class  of  stock. 


Individuai 

Per- 
cent- 
age 

Dr.  Abe  „ „ 

Mr.  Brown  „ _ 

Dr.  Car 

Mr.  Dorr  

Dr.  Else „ 

Mr.  Frank 

Mr.  Green  

Mr.  Harm 

5 
17 

5 
17 

5 
17 
12 
12 

100 

In  this  example,  no  one  physidan 
owns  more  than  5  percent  of  the  stock 
of  Laboratory  Corporation  A  and  the 
total  physician  ownership  is  15  percent. 
The  commenter  stated  that  these  facts 
should  allow  the  owner-physicians  to 
refer  to  Laboratory  Corporation  A 
because,  in  the  commenter's  view,  since 
the  majority  of  stockholders  are 
nonphysidans,  the  physidans  have  no 
incentive  to  overutilize  laboratory 
testing  to  increase  the  value  of  their 
investments.  The  commenter 
concluded,  therefore,  that  there  would 
not  be  the  risk  of  patient  or  program 
abuse. 

Another  commenter  suggested  that  we 
create  an  exception  for  public 
companies  similar  to  that  of  the  safe 
harbor  for  investment  interest  under  the 
anti-kickback  statute.  Generally,  the 
commenter  suggested  that  the  exception 
should  follow  all  of  the  requirements 
found  in  42  CFR  1001.952(a), 
"Investment  interests  safe  harbor." 

Response:  The  second  comment  is 
related  to  the  first,  in  that  one  of  the 
requirements  found  in  §  1001.952(a) 
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also  establishes  a  percentage  limit  on 
the  amount  of  the  investment.  That  is. 
§  1001.952(a)(2)(i)  specifies  that,  in 
order  to  qualify  for  the  safe  harbor 
exception,  "[n]o  more  than  40  percent  of 
the  value  of  the  investment  interests  of 
each  class  of  investments  may  be  held 
*  *  *  by  investors  who  are  in  a  position 
to  make  or  influence  referrals  to,  furnish 
items  or  services  to,  or  otherwise 
generate  business  for  the  entity." 

While  each  commenter  has  made  a 
good  suggestion,  we  do  not  have  any 
data  supporting  the  first  commenter's 
assumption  that  a  limit  of  5  percent 
ownership  of  a  class  of  seciuities  by 
individual  physicians  and  a  limit  of  up 
to  20  percent  ownership  of  a  class  of 
securities  by  all  physicians  poses  no 
risk  of  abuse.  We  believe  that  the 
Congress  was  very  deliberate  in 
establishing  the  requirements  for  the 
exception  based  on  ownership  or 
investment  in  publicly  traded  seciuities 
that  is  found  in  section  1877(c).  Further, 
as  pointed  out  in  an  earlier  response,  in 
order  to  establish  additional  exceptions, 
we  must  determine  that  the  financial 
relationship  does  not  pose  a  risk  of 
program  or  patient  abuse.  To  adopt  the 
suggested  approaches,  we  would,  for 
example,  be  required  to  justify  why  a 
total  of  20  percent  physician  ownership 
in  a  company  would  be  abusive  while 
a  total  of  less  than  20  percent  physician 
ownership  in  a  company  would  not  be 
abusive.  We  do  not  have  data  to  justify 
such  a  distinction. 

13.  Compensation  Exception 

CooOTient:  One  commenter  proposed 
that  an  additional  exception  to  the 
pn^bition  on  referrals  be  added  to 
address  certain  compensation 
arrangements  between  clinical 
laboratories  and  physicians.  This 
commenter  stated  that,  under  a  typical 
contractual  arrangement  between  a 
clinical  laboratory  and  a  physician,  the 
physician  pays  a  reasonable  fee  to  a 
laboratory  to  provide  a  service  in  an 
area  in  which  the  physician  or  his  or  her 
office  personnel  lack  expertise.  Some 
examples  would  be  assisting  the 
physician  to  establish  a  billing  service, 
providing  management  services,  and 
hosting  educational  seminars.  The 
commenter  suggested  that  this 
excepticm  could  contain  the  following 
rienients: 

•  The  agreement  must  be  in  writing 
and  be  signed  by  all  of  the  parties. 

•  The  agreement  must  be  f(» 
identifiable  services,  which  must  be 
clearly  set  forth  in  the  agreement. 

•  Compensation  must  be  consistent 
with  fair  market  value  for  these  services. 


•  The  compensation  must  be 
considered  commercially  reasmiable 
even  if  no  referrals  were  made. 

•  The  amount  of  compensation  for 
the  services  must  not  vary  based  on  the 
voliune  or  value  of  any  referrals  of 
business  by  the  physician. 

•  The  services  must  be  offiered  by  the 
clinical  laboratory  to  all  physicians. 

•  There  must  be  no  requuement  on 
the  part  of  the  physician  to  refer 
patients. 

As  described,  this  situation  involves  a 
payment  by  the  physician  to  the 
laboratory  imder  the  terms  of  a  contract. 

Response:  We  agree  that  physicians 
incur  a  legitimate  cost  when  they  must 
provide  certain  services,  such  as 
continuing  medical  education  for 
themselves  and  their  staff  members.  In 
addition,  the  physicians  should  be  able 
to  determine  where  they  can  best  get 
these  services.  The  commenter  has 
asked  that  we  add  a  new  exception  to 
the  prohibition  on  referrals  to  address 
certain  compensation  arrangements  in 
which  a  physician  pays  a  reasonable  fee 
to  a  laboratory  to  provide  a  service  in  an 
area  in  which  the  physician  or  his  or  her 
office  personnel  lack  expertise.  We 
beUeve  that  an  additional  exception 
under  the  authority  of  section  1877(b)(4) 
is  not  necessary.  Section  1877(e)(8),  as 
added  by  OBRA  '93,  provides  an 
exception  for  payments  made  by  a 
physician  to  any  entity  as  compensation 
for  items  and  services  (other  than 
clinical  laboratory  services)  if  the  items 
or  services  are  priced  at  fair  market 
value.  This  provision  is  efiiective 
retroactively  to  January  |,  1992.  and  is 
included  at  §411.357(i)  of  this  rule. 

Comment:  A  few  ccunmenters  noted 
that  a  laborato(y  encounters  a  problem, 
for  the  following  reasons,  if  it  has  an 
employee  who  is  related  to  a  physician 
who  refisrs  work  to  the  laboratory.  The 
referral  prohibition  is  triggered  not  only 
by  physicians  who  themselves  have 
financial  relationships  with  a  laboratory 
entity  but  also  by  a  physician's 
immediate  relatives  who  have  financial 
relationships.  As  a  result,  the 
laboratory's  payment  to  an  employee 
can  constitute  a  compensation 
arrangement  and,  uiMler  the  proposed 
rule,  the  laboratory  wrould  not  be 
permitted  to  acc^  referrals  from  that 
physician.  The  coranenters  suggested 
that,  as  long  as  the  enployer  has  a  bona 
fide  employnaent  relationship  with  the 
employee,  there  is  no  reason  to  question 
these  employment  arrangements.  The 
commenters  suggested  that,  with  an 
added  exception,  the  laboratory  would 
be  able  to  avoid  the  bivdensome  process 
of  polling  its  employees  to  determine  if 
they  have  a  relative  who  is  a  referring 
physician. 


Response:  Section  1877(e)(2),  as 
amended  by  OBRA  '93,  estt^lishes  a 
new  exception  for  bona  fide 
employment  situations  between  an 
entity  and  a  physician  or  an  immediate 
family  member  of  a  physician.  The 
conditions  for  the  exception  are  as 
follows: 

•  The  emplo)rment  arrangement  is  for 
identifiable  services. 

•  The  amoimt  of  the  remuneration 
under  the  employment — 

■«■  Is  consistent  with  the  fair  market 
value  of  the  services,  and 

■f  Is  not  determined  in  a  manner  that 
takes  into  accoimt  (directly  or 
indirectly)  the  volume  or  value  of  any 
refenals  by  the  referring  physician. 

•  The  remuneration  is  provided 
under  an  agreement  that  would  be 
commercially  reasonable  even  if  no 
refntrals  were  made  to  the  employer. 

•f  The  employment  meets  such  other 
requirements  as  the  Secretary  may 
impose  by  regulations  as  needed  to 
protect  against  program  or  patient 
abuse. 

FiiutUy,  the  employees  may  be  paid  a 
productivity  bonus  based  on  services  . 
they  (wrsonally  performed. 

V.  Analysis  of  and  Responses  to  Public 
CiMnments  on  the  Interim  Final  Rule 
With  CiMnment  Period — Reporting 
Requirements  for  Financial 
Relatioaships  Bet%veen  Phjrsicians  and 
Health  Care  Entities  That  Furnish 
Selected  Items  and  Services 

Section  152(a)  of  SSA  '94  amended 
the  reporting  requirements  in  section 
1877(0  of  the  Act.  As  amended,  section 
1877(f)  specifically  applies  to  not  only 
physicians  with  an  ownership  or 
investment  interest  in  an  entity,  but  to 
physicians  who  have  a  compensation 
arrangement  with  an  entity  as  well.  SSA 
'94  also  eliminated  the  Secretary's 
authority  to  Mraive  the  reporting 
requirements  for  certain  States  or 
services,  although  the  Secretary 
continues  to  have  the  right  to  determine 
that  an  entity  is  not  subject  to  the 
reporting  requirements  because  it 
provides  services  covered  under 
Medicare  very  infi«quently.  In  addition, 
the  reporting  requirements  continue  to 
not  apply  to  designated  health  services 
fumi^ied  outside  of  the  United  States. 

The  SSA  '94  amendments  apply  to 
referrals  made  on  or  after  January  1, 
1995.  However,  section  1877(f)  does  not 
apply  to  referrals  at  all,  but  instead 
requires  providers  of  Medicare  covered 
items  and  services  to  report  certain 
information  about  their  financial 
relationships  with  physicians  at  such 
times  as  the  Secretary  specifies.  As 
such,  section  152(d),  the  effective  date 
provision  for  the  SSA  '94  amendments. 


\ 
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is  silent  on  when  the  amendments 
would  apply  to  a  provision  that  has  no 
nexus  with  referrals.  If  section  152  is 
silent  on  this  issue,  we  believe  that  the 
effective  date  is  the  date  of  enactment  of 
the  amendments,  which  is  October  31, 
1994.  We  have  incorporated  the 
amendments  to  section  1877(f)  into 
§411.361,  to  apply  to  any  future 
reporting  that  we  require. 

Below  we  siunmanze  and  respond  to 
comments  we  received  in  response  to 
the  interim  final  rule  with  comment 
period  that  was  published  in  the 
Federal  Register  on  December  3, 1991 
(56  FR  61374).  We  received  timely 
comments  from  five  organizations. 

Near  the  end  of  calendar  year  1991, 
we  developed  a  questioimaire  titled 
"Siu^ey  of  Financial  Relationships 
Between  Physicians  and  Selected  Health 
Care  Entities"  (form  HCFA-95)  and 
forwarded  it  to  selected  hospitals,  ESRD 
facilities,  suppliers  of  ambulance 
services,  entities  furnishing  diagnostic 
imaging  (including  magnetic  resonance 
imaging,  computepzed  axial 
tomography  scans,  ultrasound,  and 
other  diagnostic  imaging  services), 
parenteral  and  enteral  suppliers,  and 
entities  furnishing  physical  therapy 
sravices.  (This  siuvey  was  also  known 
as  the  "Ten  State  Siuvey.")  This  process 
was  a  collection  of  information 
concerning  the  financial  interest 
arrangements  of  any  entity  that 
furnishes  selected  items  and  services  for 
which  payment  may  be  made  under 
Medicare.  The  siirvey  was  to  be 
completed  by  all  entities  furnishing  the 
above  listed  covered  items  and  services 
to  Medicare  beneficiaries.  The  scope  of 
the  survey  was  limited  to  entities  in  the 
following  10  States:  Coimecticut, 
Pennsylvania,  West  Virginia.  South 
Carolina,  Florida,  Michigan.  Ohio, 
Texas,  Arkansas,  and  California. 

Siuveys  were  sent  to  those  entities 
that  submitted  claims  to  the  Medicare 
intermediary  or  carrier  for  more  than  20 
items  or  services  in  any  of  the  selected 
categories  during  calendar  year  1990. 
Originally,  an  entity  was  required  to 
return  the  survey  not  more  than  30  days 
alter  the  entity  received  it.  Shortly  after 
December  3, 1991,  the  date  contradors 
were  instructed  to  send  the  siuveys  via 
overnight,  certified  mail,  the  response 
time  was  extended  from  30  days  from 
the  date  of  receipt  to  60  days  from  the 
date  of  receipt. 

Two  commenters  applauded  our 
citing  the  need  for  the  survey  because  of 
the  potential  for  abusive  behavior  in 
situations  where  the  referring  physician 
has  an  ownership  interest  in  the  facility 
to  which  he  or  she  refers  patients.  A 
discussion  of  other  comments  and  our 
responses  to  them  follow. 


Comment:  One  commenter  suggested 
that  requiring  the  completed  survey  to 
be  submitted  before  or  at  the  same  time 
that  the  comments  on  the  interim  final 
rule  were  due  made  the  opportunity  to 
comment  meaningless. 

Response:  We  agree  that  the^ming  of 
the  deadlines  for  the  completed  survey 
and  the  comments  on  the  interim  final 
rule  could  be  regarded  as  having  had  the 
effect  of  reducing  a  commenter's  ability 
to  have  an  impact  on  that  particular 
survey.  As  we  pointed  out  in  the 

Ereamble  to  the  interim  final  rule, 
owever,  section  4207(k)  of  OBRA  '90 
authorized  the  Secretary  to  issue  interim 
final  regulations  for  the  amendments  to 
the  Medicare  statute.  In  the  preamble, 
we  explained  the  pressing  need  for  the 
interim  final  rule  in  order  for  us  to 
fulfill  several  legislative  requirements 
within  their  prescribed  deadlines.  These 
included  carrying  out  the  siurvey 
requirements  of  section  1877(f),  as 
amended  by  OBRA  '90,  obtaining 
adequate  information  from  health  care 
entities  in  time  to  apply  the  payment 

Erovisions  in  section  1877,  as  amended 
y  OBRA  '90,  and  preparing  the 
statistical  profile  required  by  OBRA  '89, 
as  amendeKd  by  OBIL\  '90. 

The  purpose  of  the  interim  final  rule 
was  primarily  to  notify  the  public  of  the 
decisions  the  Secretary  had  made  on  the 
few  items  of  discretion  left  to  the 
Secretary  under*  OBRA  '90,  such  as  the 
selection  of  the  States  in  which  the 
survey  would  be  administered  (the 
legislation  prescribed  a  minimum  of  10 
States).  In  addition,  we  do  not  regard 
the  opportimity  that  was  provideKl  to 
comment  on  the  interim  final  rule  as 
meaningless.  Section  1877  allows  the 
Secretary  to  collect  the  survey 
information  in  such  form,  maimer,  and 
at  such  times  as  she  sp>ecifies,  as  long  as 
it  is  first  collected  no  later  than  October 
1, 1991.  The  Secretary  will  take  the 
conunents  into  account  if  she  decides  to 
survey  the  entities  again. 

Comment:  One  commenter  suggested 
that  we  extend  the  time  for  responding 
to  the  siuvey  by  60  days  and  announce 
the  extension  publicly. 

Response:  As  noted,  we  did  provide 
for  an  automatic  extension  of  30  days, 
allowing  a  total  of  60  days  for  response. 
We  provided  19  representative  specialty 
societies,  for  example,  the  American 
Medical  Association,  the  American 
Hospital  Association,  and  the  American 
College  of  Radiology,  with  this 
information  to  alert  their  members.  In 
addition,  we  alerted  Medicare 
contractors  who,  in  turn,  alerted 
providers  via  updates  in  their  routinely 
distributed  bulletins  and  newsletters. 

Comment:  One  medical  specialty 
association  had  received  several 


complaints  from  its  members 
concerning  the  question  of  who  must 
report  the  ownership  interest  and  what 
information  must  be  reported.  The 
association  stated  that  die  definition  of 
"entity"  (physicians,  suppliers,  or 
providers)  in  the  instructions  was  too 
broad. 

Response:  The  statute  at  section 
1877(f)  required,  prior  to  SSA  '94,  that 
"(ejach  entity  providing  covered  items 
or  services  for  which  payment  may  be 
m^de  under  [Medicare]  shall  provide 
the  Secretary  with  the  information 
concerning  the  entity's  ownership 
arrangements,  •  •  *."  (Emphasis  added.) 
The  statute  does  not  define  an  "entity." 
Thus,  we  could  include  within  this 
concept  any  individuals  or  groups  that 
provided  Medicare  covered  items  or    ~ 
services.  We  surveyed  every  entity, 
regardless  of  type,  that  provided  more 
than  20  services  in  1990  fiom  the 
minimum  set  of  services  (hospital 
services,  ambulance  services,  etc.) 
covered  by  the  statutoiy  requirement  for 
this  study.  The  use  of  the  terms 
"physicians,  suppliers,  or  providers"  in 
oiu  survey  instructions  was  meant  to 
cover  all  types  of  entities  that  had 
provided  more  than  20  services  during 
1990  of  the  types  listed  in  the 
legislation. 

Comment:  One  commenter  wrote  that 
there  was  no  question  on  the  survey  that 
distinguished  between  those  physicians 
who  have  an  ownership  interest  in  a 
facility  and  those  who  do 'not,  like 
hospital-based  radiologists.  The 
commenter  recommended  that 
information  relative  to  hospital-based 
practices  be  extracted  and  excluded 
from  the  study  as  it  could  produce  a 
flawed  database. 

Response:  We  are  not  certain  of  the 
point  this  commenter  wanted  to  make. 
Our  siuvey  form  clearly  distinguished 
between  physicians  with  an  ownership 
interest  in  an  entity  and  physicians 
compensated  by  an  entity,  such  as 
hospital-based  radiologists.  After 
receiving  these  survey  forms,  we 
matched  data  from  the  forms  to 
Medicare  claims  data  to  determine 
referral  patterns  to  entities  that  had 
submitted  these  survey  forms.  Since  we 
also  had  information  for  each  entity 
billing  the  program  relating  to  whether 
the  patient  was  referred  to  the  entity  by 
a  physician  with  an  ownership  interest 
or  by  a  physician  compensated  by  the 
entity,  the  study  was  able  to  determine 
the  referral  patterns  to  that  entity  in  a 
totally  objective  manner. 

Comment:  Two  commenters  wrote 
that  the  regulations  would  result  in 
unreasonably  burdensome  reporting 
obligations  for  certain  health  care 
entities.  The  commenters  believed  that 
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the  collection  of  useless  information 
will  thwart,  rather  than  support, 
legitimate  monitoring  efforts.  Examples 
of  information  that  the  commenters 
believed  was  unnecessary  was 
identifying  all  physicians  in  a  teaching 
hospital,  considering  the  size  of  the 
facility,  the  number  of  salaried  staff  and 
faculty,  and  the  time  and  effort  required 
to  cdlect,  orgimize,  check,  and  report 
the  required  data. 

Response:  The  scope  of  the  data 
collection  activity  was  expansive  in 
order  to  ensure  that  the  Congress  had 
sufficient  information  on  utilization 
rates  by  physician  owned  and  non- 
owned  entities  to  consider  in  its 
legislative  activities.  While  this  may 
have  appeared  to  be  more  data  than 
could  be  effectively  used,  we  believed  a 
more  narrow  data  collection  effort 
would  have  resulted  in  the  Congress 
having  insufficient  facts  when 
considering  legislative  ahematives. 
Surveyed  entities  were  expected  to 
make  good  faith  efforts  to  complete  the 
surveys  accurately,  completely,  and 
timely.  In  addition,  we  granted 
extensions  to  the  60-day  response 
period  on  a  case-by-case  basis. 

Comment:  One  commenter  opposed 
the  requirement  that  hospitals  report 
compensation/remuneration 
arrangements,  because  the  requirement 
exceeds  the  scope  of  section  1877(f)  of 
the  Act. 

Response:  Prior  to  SSA  '94,  section 
1877(f)  did  not  specifically  provide  us 
with  the  authority  to  require  that 
hospitals  report  compensation/ 
remuneration  arrangements.  Section 
1877(f)  required  that  entities  report  only 
the  ownership  or  investment  interests  of 
physicians.  As  we  pointed  out  in  the 
preamble  to  the  interim  final  rule, 
however,  we  believed  that  other  parts  of 
section  1877,  the  payment  provisions  of 
the  Medicare  statute,  and  section  6204(f) 
of  OBRA  '89,  as  amended  by  OBRA  '90, 
implicitly  required  us  to  collect  this 
information. 

As  we  pointed  out  at  56  FR  61376,  we 
need  the  information  on  compensation/ 
remuneration  arrangements  in  order  to 
enforce  the  general  prohibition,  in 
section  1877,  against  physicians 
refarring  to  laboratories  with  which  they 
have  a  financial  relationship,  including 
a  relationship  based  on  a  compensation 
arrangement.  Without  the  reporting 
requirement,  we  would  not  have 
sufficient  information  to  make  payment 
determinations.  Also,  we  would  not 
have  had  the  data  we  needed  to  prepare 
the  statistical  profile  required  by  section 
6204(f)  of  OBRA  '89,  as  amended  by 
section  4207(e)(4)  of  OBRA  '90.  This 
provision  required  us  to  produce  a 
profile  that  covered  all  of  a  physician's 


direct  or  indirect  financial  interests.  As 
we  explained  earlier,  beginning  October 
31, 1994,  §  152(a)  of  SSA  '94  amended 
§  1877(f)  to  explicitly  require  that  a 
reporting  entity  provide  information 
concemiryi^the  entity's  ownership, 
investment,  and  compensation 
arrangements. 

Comment  One  commenter  suggested 
that  the  imposition  of  civil  monetary 
penalties  on  reporting  entities  that  foil 
to  report  compensation/remuneration 
arrangements  in  a  timely  manner 
exceeds  our  statutory  authority. 

Response:  Section  1877(g)(5)  provides 
a  civil  money  penalty  when  a  person 
fails  to  meet  the  reporting  requirements 
of  section  1877(f).  Section  1877(f),  prior 
to  OBRA  '93,  concerned  information 
related  to  ownership  interests  only. 
However,  as  the  result  of  the  changes 
made  in  §  1877(f)  by  §  152(a)  of  SSA  '94, 
entities  are  now  required  to  provide 
information  about  ownership, 
investment,  and  compensation 
arrangements.  As  a  result,  we  now  have 
the  authority  to  impose  a  dvil  money 
poialty  when  an  entity  fails  to  provide 
any  of  these  kinds  of  information. 

Comment  One  commenter  fix>m 
California  suggested  that  reporting 
employee  information  would  place  a 
hospital  in  jeopardy  of  violating  certain 
State  laws  and  State  regulations. 

Response:  As  we  stated  in  an  earliw 
comment,  we  have  interpreted  section 
1877,  the  payment  provisions  of  the 
Medicare  statute,  and  section  6204(f)  of 
OBRA  '89  as  requiring  that  reporting 
entities  provide  us  with  information 
about  all  of  their  financial  relationships 
with  a  physician  or  a  physician's  family 
member.  The  statute  at  §  1877(f)  now 
requires  this  information  for  all 
ownership,  investment,  and 
compensation  arrangements,  ff  this 
explicit  Federal  requirement  conflicts 
with  State  law  or  State  regulations,  the 
Federal  law  and  Federal  regulations 
prevaiL 

VI.  Provistons  of  This  Final  Rule 

We  have  extensively  rearranged  the 
regulations  from  what  we  proposed  and 
have  added  numerous  OBRA  '93 
provisions  as  amended  by  SSA  '94. 
Because  of  these  many  changes,  we  are 
including,  in  section  VI.C,  a  list 
identifying  whether  the  requirements  in 
this  final  rule  derive  from  OBRA  '93, 
SSA  '94.  the  proposed  rule,  or 
comments  on  the  proposed  rule.  In 
addition,  we  identify  below  the  changes 
from  the  December  1991  interim  final 
rule  and  the  March  1992  proposed  rule. 


A.  Proposed  Rule— Physician 
Ownership  of,  and  Referrals  to,  Health 
Care  Entities  That  Furnish  Clinical 
Laboratory  Services 

Based  on  our  analysis  of  the 
comments,  we  are  adopting  the 
provisions  as  set  forth  in  the  March 
1992  proposed  rule,  with  the  following 
changes.  The  reason  for  a  change  either 
has  been  discussed  in  section  IV  of  this 
preamble,  the  change  is  a  resuh  of  the 
provisions  of  OBRA  '93  or  SSA  '94.  or 
the  change  merely  conforms  the 
regulations  to  the  statute. 

•  In  §411.1  ("Basis  and  scope"),  we 
added  that  section  1877  of  the  Act  sets 
forth  limitations  on  referrals  and 
payment  for  clinical  laboratory  services 
furnished  by  entities  with  which  an 
immediate  family  member  of  the 
referring  physician  has  a  financial 
relationship.  This  change  was  made  to 
conform  the  regulation  to  the  statute. 

•  As  a  result  of  the  comments  we 
received,  we  revised  the  definition  of 
"compensation  arrangement"  at 
§411.351  ("Definitions")  to  clarify  that 
it  applies  to  direct  and  indirect 
arrangements. 

•  We  revised  the  definition  of  "group 
practice"  at  §411.351  as  follows: 

-•-  Revised  the  "substantially  all" 
threshold  to  75  percent  of  the  total 
patient  care  services  of  group  practice 
members,  measured  as  "patient  care 
time." 

■«-  Expanded  and  moved,  to  a  new 
§  411.360,  the  requirements  related  to 
the  group  practice  attestation  statement. 

•f  Provided  an  exception  to  the 
"substantially  all"  requirement  for  those 
services  furnished  thi^gh  a  group 
practice  located  solely  in  certain  areas 
designated  as  HPSAs  under  §  411.351. 
Also  specified  in  this  section  that  when 
members  of  a  group  practice  that  is 
located  outside  an  tffSA  spend  time 
providing  services  in  certain  HPSAs, 
that  time  is  not  used  to  calculate  the 
outside  group's  "substantially  all" 
standard. 

•  We  removed  the  definitions  of 
"interested  investor"  and  "investor" 
froni  §411.351. 

•  We  revised  the  definition  of 
"remuneration"  at  §411.351  to  provide 
that  forgiveness  of  debts,  certain 
payments,  and  the  furnishing  of  certain 
items,  devices,  and  supplies  are  not 
considered  remuneration  if  they  meet 
specified  conditions. 

•  We  added  a  definition  of  "clinical 
laboratory  services,"  "direct 
supervision."  "hospital."  "HPSA," 
"laboratory,"  "members  of  the  group," 
"patient  care  services,"  "physician 
incentive  plan."  "plan  of  care,"  and 
"transaction"  to  §  411.351. 


Federal  Register  /  Vol.  60,  No.  156  /  Monday,  August  14,  1995  /  Rules  and  Regulations      41975 

•  We  revised  §411.355  ("General 
exceptions  to  referral  prohibitions 
related  to  both  ownership/investmrat 
and  compensation")  to  do  the  following: 

•f  For  purposes  of  the  in-office 
ancillary  services  exception  in 
§  411.355(b),  reqiiire  that  individuals 
furnishing  services  be  "directly" 
supervised  by  the  referring  physician  or 
by  anotherphysidan  in  the  same  group 
practice.  (Ine  proposed  rule  had 
required  that  services  be  provided  by  an 
employee  who  was  "personally" 
supervised  by  these  physicians.) 

•  Include  among  the  locations  where 
the  service  may  be  furnished  a  building 
that  is  used  by  the  group  practice  for  the 
provision  of  some  or  all  of  the  group's 
dinical  laboratory  services.  (The 
proposed  rule  had  required  that  the 
building  be  used  by  the  group  practice 
for  centrally  furnishing  the  group's 
clinical  laboratory  services.) 

•  We  added  the  following  services  to 
the  general  exceptions  listed  imder 
§411.355  ("General  exceptions  to 
referral  prohibitions  related  to  both 
ownership/investment  and 
compensation"): 

■¥  Services  furnished  by  a  qualified 
HMO  (within  the  meaning  of  section 
1310(d)  of  the  Public  Health  Service 
Act)  to  individuals  enrolled  in  the 
organization  (new  §  411.355(c)(4)). 

-»■  Services  furnished  in  an  ASC  or 
ESRD  facility  or  by  a  hospice  and 
induded  in  the  ASC  rate,  ESRD 
composite  rate,  or  per  diem  hospice 
charge,  respectively  (new  §  411.355(d)). 

•  We  revised  proposed  §411.357, 
now  designated  as  §411.356, 
("Exceptions  to  referral  prohibitions 
related  to  ownership  or  investment 
interests")  to — 

>  Revise  the  requirements  relating  to 
publicly-traded  seciuities,  as  spedfied 
in  section  1877Cc)  of  the  Ad  (as 
amended  by  OBRA  '93  and  SSA  '94),  to 
include  securities  which  "may  be 
purchased"  on  terms  generally  available 
to  the  public,  which  can  be  those  traded 
on  additional  stock  markets,  and  which 
can  be  in  corporations  that  had  the 
following: 

— Until  January  1, 1995,  total  assets  at 

the  end  of  the  corporation's  most 

recent  fiscal  year  exceeding  $100 

million,  or 
— Stockholder  equity  exceeding  $75 

miUion  at  the  end  of  the  corporation's 


most  recent  fiscal  year,  or  on  average 

during  the  previous  3  fiscal  years 

+  No  longer  spedfy,  with  regard  to 
the  corporation's  assets,  that  these  assets 
must  have  been  obtained  in  the  normal 
course  of  business  and  not  for  the 
primary  purpose  of  qualifying  for  the 
exception; 

•«-  Expand  the  exception  to  include 
mutual  funds  that  constitute  ownership 
in  shares  in  certain  regulated 
investment  companies,  if  the  compaiues 
had,  at  the  end  of  their  most  recent 
fiscal  year,  or  on  average  during  the 
previous  3  fiscal  years,  total  assets 
exceeding  $75  million. 

+  Until  January  1, 1995,  retained  the 
exception  for  a  hospital  located  outside 
of  Puerto  Rico  based  on  the  condition 
that  the  referring  physician's  ovtmership 
or  investment  interest  does  not  relate  to 
the  furnishing  of  clinical  laboratory 
services. 

+  Revise  the  requirements  relating  to 
rural  providers,  as  spedfied  in  the 
proposed  rule,  to  delete  paragraph  (ii), 
which  added  the  requirement  that  the 
majority  of  tests  referred  to  the  rural 
laboratory  are  referred  by  physidans 
who  have  office  pradices  located  in  a 
rural  area. 

+  Revise  the  requirements  relating  to 
rural  providers,  as  specified  in  the 
proposed  rule,  to  include  the 
requirement  that  substantially  all  of  the 
tests  furnished  by  the  entity  are 
furnished  to  individuals  residing  in  a 
rural  area. 

•  We  revised  proposed  §411.359, 
now  designated  as  §411.357, 
("Exceptions  to  referral  prohibitions 
related  to  compensation  arrangements") 
to  do  the  following:. 

+  Revise  (a)(1)  to  refled  new 
requirements  specified  by  OBRA  '93  for 
the  rental  of  space. 

■«■  Remove  proposed  paragraph  (a)(2). 
which  contained  requirements  related  to 
a  physician  who  has  an  ownership  or 
investment  interest  in  a  laboratory  and 
who  also  rents  or  leases  space  to  the 
laboratory. 

+  Add  an  exception  for  rental  of 
equipment  under  certain  conditions 
(new  §  411.357(b)). 

+  Add  an  exception  for  certain  group 
pradice  arrangements  with  a  hospital 
(new  § 411.357(h). 

-I-  Add  an  exception  for  payments  by 
a  physidan  to  a  laboratory  or  other 


entity  in  exchange  for  certain  items  and 
services  (new  §411.357(i)). 

•«■  Replace  proposed  §411.3S9(b) 
("Employment  and  service 
arrangements  with  hospitals")  and 
proposed  §  411.359(f)  ("Salaried 
physidans  in  a  group  practice")  with  a 
new  §  411.357(c)  ("Bona  fide 
employment  relationships").  New 
§  411.357(c)  is  based  on  the  exception  at 
sedion  1877(e)(2)  of  the  Act 

+  Replace  proposed  §  411.359(e) 
("Service  arrangements  with  non- 
hospital  entities")  with  a  new 
§  411.357(d)  ("Personal  service 
arrangements").  New  §  411.357(d)  is 
based  on  the  exception  at  section 
1877(e)(3)  of  tiie  Ad. 

•  We  added  a  new  §  411.360  that 
requires  that  a  group  practice  submit 
annually  a  statement  attesting  that  it 
met  the  "substantially  all"  test  set  forth, 
under  the  definition  of  "group 
practice,"  in  §411.351  of  this  rule.  This 
sedion  also  sfiedfies  how  a  newly- 
formed  group  practice  meets  the 
"substantially  all"  criterion. 

In  addition  to  the  above  changes,  we 
have  made  technical  changes.  For 
example,  in  proposed  §  411.355(c)(1). 
we  cross-referenced  part  417,  subpart  C. 
Subpart  C  has  been  redesignated  by  a 
new  rule.  The  applicable  provisions 
being  cross-referenced  are  now  under 
subparts  J  through  M.  We  have  also 
made  editorial  changes  that  do  not  affed 
the  substance  of  the  provisions. 

B.  Interim  Final  Rule  With  Comment 
Period — Reporting  Requirements  for 
Financial  Relationships  Between 
Physicians  and  Health  Care  Entities 
That  Furnish  Selected  Items  and 
Services. 

The  interim  final  rule  with  comment 
published  on  December  3. 1991.  is 
revised  to  incorporate  the  amendments 
to  section  1877(f)  made  by  SSA  "94,  to 
apply  to  any  futiue  reporting  that  we 
require.  However,  providers  will  not  be 
held  to  the  reporting  requirements 
under  sedion  1877(f)  imtil  we  develop 
and  issue  the  proper  form  and 
accompanying  instrudions  booklet. 
Until  that  time,  we  will  use  audits  and 
investigations  as  the  primary  tools  to 
evaliiate  compliance  with  these 
provisions. 

C.  Source  of  Final  Regulations. 


Final  regulations 


Source 


§411.1  Basis  and  scope  

§411 .350  Scope  of  subpart 

§411.351  Definitions  

Clinical  laboratory  services .. 

Compensation  arrangement 

Direct  supervision 


Proposed  §411.1. 

Proposed  §411.350.  SSA  "94. 

§411.351. 

Comments. 

Proposed  §41 1.352  and  comments. 

Comments  and  OBRA  "93. 
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Fmal  regulations 


EmptoyM  — „....„.„... 

EnBty  „ 

Fair  market  value 

Firanctal  relationship 
Group  practice 


HPSA 

Infnedlale  famiy  member  ......„„„.„.., 

Lafioratory t»............_„ 

Members  of  a  group  ..........„„.„_.......... 

Patient  care  services 

r^iysictan  mcennve  pun  ».......».....^.»..m«.m.»......hm....m......,.........m....m..«h«..m.»...m.«............. 

Plan  of  care  _. .'..  

ridviiai  •••••••.••••••••.••.••.»»MM......».......».»..«»M«...,.,»,,.«.M.«,M„..,,,.,,..,.,,....,„„„,,,.„,.,,,„^,„„^„, 

neiemr)g  pnystctan  .™—~«...«—~..~..—~~...™™.»........„.„....„„„...„„..„„_..„..„...„„„,.. .,....„„. 

Trartsadion ..».....„......„„_ .„..„._ ..„...„._ 

§41 1 .353  Prohibition  on  certain  referrals  by  physicteis  and  Imita^ons  on  biMrig. 

(a)  ProhtNtion  on  referrals „ .. _...„ 

(b)  Limitations  on  biMng  

(c)  Denial  of  Payment 

(<Ii  Refunds 

§411 .355  General  exceptions  to  referral  prohMtionsrelaled  to  ownership  and  compensation  ... 

(a)  Physicians'  services 

(b)  In^jflice  ancillary  services 

(c)  Sennces  furnished  to  prepaid  health  plan  onrollees .. . 

(c)(1)  HMO  Of  CMP  under  section  1876 

(c)(2)  Prepaid  plan  under  section  1833(aK1)(A) „ 

(c)(3)  An  organization  receiving  payments  through  a  deiTxxKtration  project 

(c)(4)  A  qualfied  HMO  within  the  meaning  of  section  1310(d)  of  the  Public  Health  Sen/ice 

Act 

(d)  Services  furnished  in  an  ASC  or  ESRD  facility 

§41 1 .356  Exceptions  to  referral  prohibitions  related  to  ownership  or  investment  interests  .„ 

(a)  Publicly-traded  securities . 

(b)  Mutual  funds  ; . 

(c)  Specific  providers . ..„...._...._ 

(0(1 )  Rural  laboratories s 

(c)(2)  Hospitals  in  Puerto  Rico 

(c)(3)  Hospitals  outside  of  Puerto  Rico 

§411.357  Exceptions  to  referral  prohibitions  related  to  compensation  arrangements 

(a)  Rental  of  office  space — 

(b)  Rental  of  equipment 

(c)  Bona  fide  employment  _ 

(d)  Personal  service  arrangements >  ... 

(d)(1)  General  _ i^„. 

(d)(2)  Physician  incentive  plan  exception 

(e)  Physician  recruitment _ 

(f)  Isolated  transactions 

(g)  Arrar)gements  with  hospitals 

(h)  Group  practice  anangements  with  a  hospital .. 

(i)  Payments  by  a  physician 

§411.360  Group  practice  attestation „ 

§41 1 .361  Reporting  requirements  


Source 


Proposed  §411 .361. 
Proposed  §411.351. 
Proposed  §411.351. 
Proposed  §411.351. 

Proposed  §411.351,  OBRA  '93.  Mid  Com- 
ments. 
Comments. 
Proposed  §41 1.351. 
Comments. 
Comments. 
Comments. 
OBRA -93. 
Comments. 

Proposed  §41 1.351  and  Comments. 
Propoeed  §41 1.351. 
Proposed  §411.351  and  OBRA  "93. 
Comments. 
Proposed  §41 1.353. 
Proposed  §41 1.353(a). 
Proposed  §41 1.353(b). 
Proposed  §41 1.353(C). 
Proposed  §41 1.353(d). 
ProfMsed  §411.355. 
Proposed  §41 1.355(a). 

Proposed  §41 1.355(b)  and  services  OBRA  '93. 
Proposed  §41 1.355(c). 
Proposed  §41 1.355(c)(1). 
Proposed  §41 1.355(c)(2). 
Proposed  §41 1.355(c)(3). 
OBRA '93. 

Comments. 

Proposed  §41 1.357. 

Proposed  §41 1 .357(a)  and  OBRA  '93. 

OBRA  -93. 

Proposed  §41 1.357(b). 

Projxwed  §4ll.357(b)(1)  and  Comments. 

Proposed  §41 1 .357(b)(2). 

Proposed  §41 1.357(b)(3).  OBRA  '93.  SSA  '94. 

Proposed  §41 1.358. 

OBRA '93. 

OBRA '93. 

OBRA '93. 

OBRA  '93. 

OBRA '93. 

Proposed  §41 1.369(c). 

Proposed  §41 1.359(d).  Comments,  OBRA  "93. 

OBRA  '93. 

OBRA '93. 

OBRA -93. 

Comments. 

Existing  §41 1.361  and  SSA '94. 


^ 


Vn.  Collection  of  Infiannation 
Requirements 

Regulations  at  §411.360  contain 
information  collection  or  recordkeeping 
requirements  or  both  that  are  subject  to 
review  by  the  OfGce  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  etseq.).  The 
information  collection  requirements 
concem  those  group  practices 
attempting  to  meet  the  definition  found 
in  section  1877(h)(4)  and  require  them 
to  attest  that,  in  the  aggregate,  at  least  75 
percent  of  the  total  patient  care  services 
furnished  by  all  physician  members  are 
furnished  through  the  group  and  are 


billed  imder  a  billing  number  assigned 
to  the  group.  Public  reporting  biuden  for 
this  collection  of  information  is 
estimated  to  be  1  hour  per  response.  A 
dociunent  will  be  published  in  the 
Federal  Register  after  approval  is 
obtained.  (Drganizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  and 
recordkeeping  requirements  should 
direct  them  to  the  0MB  official  whose 
name  appears  in  the  ADDRESSES  section 
of  this  preamble. 


Vm.  Regulatory  Impact  Statement 

A.  Introduction 

The  provisions  of  this  final  rule  with 
comment  period  implement  section 
6204  of  OBRA  '89  and  section  4207(e) 
of  OBRA  '90,  which  concem  a 
limitation  on  certain  physician  referrals. 
In  addition,  the  rule  contains  revisions 
to  our  March  1992  proposal,  based  on 
comments  submitted  by  the  public.  This 
final  rule  also  incorporates  the  new 
expansions  and  exceptions  created  by 
OBRA  '93.  as  amended  by  SSA  '94.  that 
are  related  to  referrals  for  clinical 
laboratory  services  and  have  a 


retroactive  effective  date  of  January  1, 
1992.  This  final  rule  with  comment,  by 
prohibiting  physician  refiarrals  for 
clinical  laboratory  services  by 
physicians  who  have  certain  ownership, 
investment,  or  compensation 
arrangements  with  the  entity  furnishing 
the  service,  is  meant  to  eliminate  the 
ordering  of  unnecessan'  laboratory  tests. 

According  to  the  0I(^  report  dted  in 
the  March  1992  proposed  rule  (57  FR 
8589),  at  least  25  percent  of  the  nearly 
4500  independent  clinical  laboratories, 
at  the  time  of  the  report,  were  owned  in 
whole  or  in  part  by  referring  physicians. 
The  same  OIG  report  revealed  that 
Medicare  patients  of  referring 

fthysidans  who  own  or  invest  in  these 
abioratories  received  45  percent  more 
clinical  laboratory  services  than  all 
Medicare  patients.  The  OIG  estimated  in 
its  report  that  the  "increased  utilization 
of  clinical  laboratory  services  by 
patients  of  physician-owners  cost  the 
Medicare  program  $28  million 
nationally  in  1987."  (Financial 
Arrangements  Between  Physicians  and 
Health  Can  Businesses,  (Mav  1989)) 

We  believe  the  majority  of  physicians 
and  clinical  laboratories  do  not 
cujTentiy  make  referrals  that  are 
prohibited  by  this  rule.  In  addition,  we 
believe  that,  in  response  to  the  statutory 
prtmsions.  many  physicians  and 
laboratories  took  necessary  steps,  before 
January  1. 1992.  to  ensure  that  their 
investment  and  employment  activities 
did  not  restrict  their  ability  to  make 
referrals.  Therefore,  any  estimate  of  the 
aggregate  economic  impact  of  this  rule 
will  be  purely  speculative.  We  believe 
the  statute  itself  will  have  a  continuing 
deterrent  efiiect  on  physicians'  aberrant 
referral  patterns  and  investment 
interests. 

B.  Regulatory  Flexibility  Act 

Consistent  with  the  Regulatcny 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  we  prepare  a  regulatory 
flexibility  analysis  imless  the  Secretary 
certifies  that  a  rule  will  not  have  a 
significant  economic  impact  on  a 
siibstantial  number  of  small  entities.  For 
purposes  of  the  RFA,  we  consider  all 
hospitals,  physicians,  and  clinical 
laboratories  to  be  small  entities. 

In  addition,  section  1102(b)  requires 
the  Secretary  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  confonn  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b), 
we  define  a  small  rural  hospital  as  a 
hospital  that  is  located  outside  of  a 
Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 


We  expect  that  a  few  entities  may  be 
affected  to  varying  degrees  by  this  final 
rule.  Relative  to  the  potential  impact  on 
these  entities,  the  following  discussion 
is  provided. 

1.  Impact  on  Physicians  and  Physician 
Groups 

Physicians  reportedly  find  it 
inefficient  and  inconvenient  to  split 
their  laboratory  referral  business  among 
multiple  laboratories;  the  physician  who 
uses  one  laboratory  for  private-pay 

Ktients  is  likely  to  use  that  same 
>oratory  for  all  of  his  or  her  patients. 
Therefore,  it  is  conceivable  that,  absent 
this  rule,  a  physician  could  seek  an 
ownership  or  investment  interest  in  a 
laboratory,  or  a  compensation 
arrangement  with  a  laboratory,  in  order 
for  the  physician  to  share  in  the  profits 
of  the  laboratory  to  which  he  or  she 
makes  referrals.  In  these  cases,  the 
prohibition  on  referrals  might  apply, 
which  will  require  the  physician  to 
either  dispose  of  his  or  her  interest  in 
the  laboratory  or  stop  referring  Medicare 
patients  to  that  laboratory. 

As  discussed  at  length  earUer  in  this 
preamble,  some  physicians  who  have 
independent  practices  maintain  a 
physician  office  laboratory  with  other 
physicians  in  shared  premises,  with 
shared  equipment,  shared  employees,  a 
shared  administrator  who  has  the  power 
to  hire  and  terminate  employees  on 
behalf  of  the  physicians,  and  shared 
overhead  costs.  For  the  most  part,  these 
shared  office  space  arrangements  are  not 
eligible  for  the  in-office  ancillary 
exception  found  in  section  1877(b)(2) 
and,  therefore,  the  prohibition  on 
referrals  does  apply.  Thus,  the 
physicians  must  each  separately  meet  >■ 
the  in-office  ancillary  services 
requirements,  form  a  group  practice 
meeting  the  definition  of  section 
1877(h)(4)  of  the  Act,  dispose  of  their 
interest  in  the  shared  laboratory  fedlity. 
or  stop  refierring  Medicare  patients  to 
that  laboratory  facility. 

Also  as  discussed  earlier,  in  response 
to  OBRA  '93  changes,  we  have  added 
exceptions  to  the  prohibition  on 
referrals  that  we  believe  recognize 
existing  medical  practice,  are 
reasonable,  and  will  not  result  in 
program  abuse. 

As  a  result  of  public  comments  we 
received  in  response  to  the  proposed 
rule,  we  are  revising  the  definition  of 
"group  practice"  (§411.351)  by 
lowering  the  "substantially  all" 
threshold  from  85  percent  to  75  percent 
of  the  total  patient  care  services  of  group 
practice  membera.  This  change  will 
allow  groups  of  physidans  additional 
flexibility  in  hiring  part-time  and 
temporary  physidans,  without  the 


group  jeopardizing  its  standing  as  a 
group  practice. 

2.  Impad  on  Laboratories 

As  mentioned  earlier  in  this  impad 
statement,  the  report  from  the  OIG  to  the 
Ckingress  indicated  that  at  least  25 
percent  of  the  nearly  4500  independent 
clinical  laboratories  were  owned  in 
whole  or  in  part  by  referring  physidans. 
The  same  report  found  that  Medicare 
"patients  of  referring  physicians  who 
own  or  invest  in  these  laboratories 
received  45  percent  more  clinical 
laboratory  services  than  all  Medicare 
patients  *  *  *."  Other  studies  found 
equivalent  correlations  involving 
physidan  self-referrals.  However,  we 
are  unable  to  estimate  with  any  degree 
of  accuracy  how  existing  physician 
laboratory  owners  will  read  to  the 
provisions  of  the  law  and  this  rule  or 
how  the  utilization  of  laboratory 
services  will  change.  Nevertheless, 
given  the  extensive  reach  of  section 
1877  of  the  Ad  and  these  final 
regulations  and  the  substantial  penalties 
that  are  provided  for  violations  of  the 
prohibition  on  referrals,  we  believe  that 
laboratories  and  physidans  have  been 
restrudiuing  their  relationships  to 
ensure  compliance  with  the  statute  and 
will  continue  to  do  so. 

3.  Impad  on  Hospitals 

Sections  411.356  (b)(2)  and  (b)(3) 
include  exceptions  related  to  the 
prohibition  on  referrals  for  ownership  or 
investment  interests  in  certain  hospitals. 
Sections  411.357  (c),  (d),  (e),  (g),  and  (h) 
include  exceptions  related  to  the 
prohibition  on  referrals  for 
compensation  for  services  performed  or 
supervised  by  physidans.  Because  we 
believe  that  a  large  niunber  of  the 
finandal  relationships  between 
physicians  and  hospitals  are  covered  by 
these  exceptions,  we  do  not  believe 
hospitals  will  be  significantly  affeded 
by  this  rule.  In  addition,  hospitals  in 
Puerto  Rico  and  many  hospitals  in  rural 
areas  are  excluded  from  this  rule  imder 
§  411.356(c). 

For  the  reasons  stated  above,  we  have 
determined,  and  the  Secretary  certifies, 
that  this  final  rule  with  comment  will 
not  result  in  a  significant  economic 
impad  on  a  substantial  number  of  small 
entities  or  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals.  We  are,  therefore,  not 
preparing  analyses  for  either  the  RFA  or 
section  1102(b)  of  the  Ad. 

In  accordance  with  the  provisions  of 
E.0. 12866,  this  regulation  was 
reviewed  by  the  Office  of  Management 
and  Budget. 
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List  of  Subiects  in  42  CFR  Part  411 

Kidney  diseases,  Medicare,  Physician 
referral,  Reporting  and  recordkeeping 
requirements. 

42  CFR  part  411  is  amended  as  set 
forth  below: 

PART  411— EXCLUSIONS  FROM 
MEDICARE  AND  UMTTATIONS  ON 
MEDICARE  PAYMENT 

1.  The  authority  citation  for  iiart  411 
is  revised  to  read  as  follows: 

Anthoritjr:  Sees.  1102, 1834. 1842(1),  1861. 
1862. 1871. 1877,  and  1879  of  the  Social 
Security  Act  (42  U.S.C  1302. 1395in. 
1395u(l),  1395X.  1395y.  1395hh,  1395nn.  and 
1395pp). 

2.  In  §  411.1,  paragraph  (a)  is  revised 
to  read  as  follows: 

$411.1    Basis  and  scope. 

(a)  Statutory  basis.  Sections  1814(c), 
1835(d),  and  1862  of  the  Act  exclude 
from  Medicare  payment  certain 
specified  services.  The  Act  provides 
special  rules  for  payment  of  services 
furnished  by  Federal  providers  or 
agencies  (sections  1814(c)  and  1835(d)), 
by  hospitals  and  physicians  outside  the 
United  States  (sections  1814(f)  and 
1862(a)(4)),  and  by  hospitals  and  SNFs 
of  the  Indian  Health  Service  (section 
1880).  Section  1877  sets  forth 
limitations  on  referrals  and  payment  for 
clinical  laboratory  services  furnished  by 
entities  with  which  the  referring 
physician  (or  an  immediate  family 
menfber  of  the  referring  physician)  has 
a  financial  relationship. 
•        •        •        • 

3.  Section  411.350  is  revised  to  read 
as  follows: 

1411.350    Scop*  of  sul>part 

(a)  This  subpart  implements  section 
1877  of  the  Act,  which  generally 
prohibits  a  physician  from  making  a 
referral  imder  Medicare  for  clinical 
laboratory  services  to  an  entity  with 
which  the  physician  or  a  member  of  the 
physician's  immediate  family  has  a 
financial  relationship. 

(b)  This  subp>art  does  not  provide  for 
exceptions  or  immunity  from  dvil  or 
criminal  prosecution  or  other  sanctions 
appUcable  under  any  State  laws  or 
under  Federal  law  other  than  section 
1877  of  the  Act.  For  example,  although 
a  particular  arrangement  involving  a 
physician's  financial  relationship  with 
an  entity  may  not  prohibit  the  physician 
from  making  referrals  to  the  entity 
under  this  subpart,  the  arrangement  may 
nevertheless  violate  another  provision 
of  the  Act  or  other  laws  admkiistered  by 
HHS,  the  Federal  Trade  Ck>mmission, 
the  Securities  and  Exchange 
Commission,  the  Internal  Revenue 


Service,  or  any  other  Federal  or  State 
agency. 

(c)  This  subpart  requires,  with  some 
exceptions,  that  certain  entities 
furnishing  covered  items  or  services 
under  Part  A  or  Part  B  report 
information  concerning  their 
ownership,  investment,  or 
compensation  arrangements  in  the  form, 
manner,  and  at  the  times  specified  by 
HCFA. 

4.  New  §§411.351,  411.353.  41 1  355 
through  411.357,  and  411.360  are  added 
to  read  as  follows: 

$411,351    DannKions. 

As  used  in  this  subpart,  imless  the 
context  indicates  otherwise: 

Clinical  laboratory  services  means  the 
biological,  microbiological,  serological, 
chemical,  immunohematological, 
hematological,  biophysical,  cytological, 
pathological,  or  other  examination  of 
materials  derived  from  the  human  body 
for  the  purpose  of  providing  information 
for  the  diagnosis,  prevention,  or 
treatment  of  any  disease  or  impairment 
of,  or  the  assessment  of  the  health  of, 
htmian  beings.  These  examinations  also 
include  procedures  to  determine, 
measure,  or  otherwise  describe  the 
presence  or  absence  of  various 
substances  or  organisms  in  the  body. 

Compensation  arrangement  means 
any  arrangement  involving  any 
remuneration,  direct  or  indirect, 
between  a  physician  (or  a  member  of  a 
physician's  immediate  family)  and  an 
entity. 

Direct  supervision  means  supervision 
by  a  physician  who  is  present  in  the 
office  suite  and  immediately  available  to 
provide  assistance  and  direction 
throughout  the  time  services  are  being 
performed. 

Employee  means  any  individual  who. 
under  the  usual  common  law  rules  that 
apply  in  determining  the  employer- 
employee  relationship  (as  appUed  for 
purposes  of  section  3121(d)(2)  of  the 
Internal  Revenue  Code  of  1986),  is 
considered  to  be  employed  by,  or  an 
employee  of,  an  entity.  (AppUcation  of 
these  common  law  rides  is  discussed  at 
20  CFR  464.1007  and  26  CFR 
31.3121(d)-l(c).) 

Entity  means  a  sole  proprietorship, 
trust,  corporation,  partnerehip, 
foimdation,  not-for-profit  corporation, 
or  unincorporated  association. 

Fair  market  value  means  the  value  in 
arm's-length  transactions,  consistent 
with  the  general  market  value.  With 
respect  to  rentals  or  leases,  fair  market 
value  means  the  value  of  rental  property 
for  general  commercial  purposes  (not 
taking  into  accoimt  its  intended  use).  In 
the  case  of  a  lease  of  space,  this  value 
may  not  be  adjusted  to  reflect  the 


additional  value  the  prospective  lessee 
or  lessor  would  attribute  to  the 
proximity  or  convenience  to  the  lessor 
when  the  lessor  is  a  potential  source  of 
patient  referrals  to  the  lessee. 

Financial  relationship  refers  to  a 
direct  or  indirect  relationship  between  a 
physician  (or  a  member  of  a  physician's 
immediate  family)  and  an  entity  in 
which  the  physician  or  family  member 
has — 

(1)  An  ovmership  or  investment 
interest  that  exists  in  the  entity  through 
equity,  debt,  or  other  means  and 
includes  an  interest  in  an  entity  that 
holds  an  ownership  or  investment 
interest  in  any  entity  providing 
laboratory  services;  or 

(2)  A  compensation  arrangement  with 
the  entity. 

Group  practice  means  a  group  of  two 
or  more  physicians,  legally  organized  as 
a  partnership,  professional  corporation, 
foundation,  not-for-profit  corporation, 
faculty  practice  plan,  or  similar 
association,  that  meets  the  following 
conditions: 

(1)  Each  physician  who  is  a  member 
of  the  group,  as  defined  in  this  section, 
furnishes  substantially  the  full  range  of 
patient  care  services  that  the  physician 
routinely  furnishes  including  medical 
care,  consultation,  diagnosis,  and 
treatment  through  the  joint  use  of 
shared  office  space,  facilities, 
equipment,  and  personnel. 

(2)  Except  as  provided  in  paragraphs 
(2)(i)  and  (2)(ii)  of  this  definition, 
substantially  all  of  the  patient  care 
services  of  the  physicians  who  are 
membera  of  the  group  (that  is,  at  least 
75  percent  of  the  total  patient  care 
services  of  the  group  practice  members) 
are  furnished  through  the  group  and 
billed  in  the  name  of  the  group  and  the 
amounts  received  are  treated  as  receipts 
of  the  group.  "Patient  care  services"  are 
measured  by  the  total  patient  care  time 
each  member  spends  on  these  services. 
For  example,  if  a  physician  practices  40 
hours  a  week  and  spends  30  houra  on 
patient  care  services  for  a  group 
practice,  the  physician  has  spent  75 
percent  of  his  or  her  time  providing 
countable  patient  care  services. 

(i)  The  "substantially  all"  test  does 
not  apply  to  any  group  practice  that  is 
located  solely  in  an  lO'SA,  as  defined  in 
this  section,  and 

(ii)  For  group  practices  located 
outside  of  an  HPSA  (as  defined  in  this 
section)  any  time  spent  by  group 
practice  members  providing  services  in 
an  HPSA  should  not  be  used  to 
calculate  whether  the  group  practice 
located  outside  the  HPSA  has  met  the 
"substantially  all"  test,  regardless  of 
whether  the  members'  time  in  the  HPSA 
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is  spent  in  a  group  practice,  clinic,  or 
office  setting. 

(3)  The  practice  expenses  and  income 
are  distributed  in  accordance  with 
methods  previously  determined. 
In  the  case  of  faculty  practice  plans 
associated  with  a  hospital,  institution  of 
higher  education,  or  medical  school  that 
has  an  approved  medical  residency 
training  program  in  which  faculty 
practice  plan  physicians  perform 
specialty  and  professional  services,  both 
within  and  outside  the  faculty  practice, 
as  well  as  perform  other  tasks  such  as 
research,  this  definition  applies  only  to 
those  services  that  are  furnished  within 
the  faculty  practice  plan. 

Hospital  means  any  separate  legally 
organized  operating  entity  plus  any 
subsidiary,  related,  or  other  entities  that 
perform  services  for  the  hospital's 
patients  and  for  which  the  hospital  bills. 
A  "hospital"  does  not  include  entities 
that  perform  services  for  hospital 
patients  "under  arrangements"  with  the 
hospital. 

HPSA  means,  for  purposes  of  this 
regulation,  an  area  designated  as  a 
health  professional  shortage  area  under 
section  332(a)(1)(A)  of  the  Public  Health 
Service  Act  for  primary  medical  care 
professionals  (in  accordance  with  the 
criteria  specified  in  42  CFR  part  5, 
appendix  A,  part  I — Geographic  Areas). 
In  addition,  with  respect  to  dental, 
mental  health,  vision  care,  podiatric, 
and  pharmacy  services,  an  HPSA  means 
an  area  designated  as  a  health 
professional  shortage  area  imder  section 
332(a)(1)(A)  of  the  Public  Health  Service 
Act  for  dental  professionals,  mental 
health  professionals,  vision  care 
professionals,  podiatric  professionals, 
and  pharmacy  professionals, 
respectively. 

Immediate  family  member  or  member 
of  a  physician 's  immediate  family 
means  husband  or  wife;  natural  or 
adoptive  parent,  child,  or  sibling; 
stepparent,  stepchild,  stepbrother,  or 
stepsister:  fother-in-law,  mother-in-law, 
son-in-law,  daughter-in-law,  brother-in- 
law,  or  sister-in-law;  grandparent  or 
grandchild;  and  spouse  of  a  grandparent 
or  grandchild. 

Laboratory  means  an  entity  furnishing 
biological,  microbiological,  serological, 
chemical,  immunohematological, 
hematological,  biophysical,  cytological, 
pathological,  or  other  examination  of 
materials  derived  from  the  human  body  , 
for  the  purpose  of  providing  information 
fOT  the  diagnosis,  prevention,  or 
treatment  of  any  cfisease  or  impairment 
of,  or  the  assessment  of  the  health  of, 
human  beings.  These  examinations  also 
include  pro^dures  to  determine, 
measure,  or  otherwise  describe  the 


presence  or  absence  of  various 
substances  or  organisms  in  the  body. 
Entities  only  collecting  or  preparing 
specimens  (or  both)  or  only  serving  as 
a  mailing  service  and  not  performing 
testing  are  not  considered  laboratories. 

Members  of  the  group  means 
physician  partners  and  full-time  and 
part-time  physician  contractors  and 
employees  during  the  time  they  fumi^ 
services  to  patients  of  the  group  practice 
that  are  furnished  through  the  group 
and  are  billed  in  the  name  of  the  group. 

Patient  care  services  means  any  tasks 
performed  by  a  group  practice  member 
that  address  the  medi(»l  needs  of 
specific  patients,  regardless  of  whether 
they  involve  direct  patient  encoimters. 
They  can  include,  for  example,  the 
services  of  physicians  who  do  not 
directly  treat  patients,  time  spent  by  a 
physician  consulting  with  other 
physicians,  or  time  spent  reviewing 
laboratory  tests. 

Physician  incentive  plan  means  any 
compensation  arrangement  between  an 
entity  and  a  physician  or  physician 
group  that  may  directly  or  indirectly 
have  the  effect  of  reducing  or  limiting 
services  furnished  with  respect  to 
individuals  enrolled  with  the  entity. 

Plan  of  care  means  the  establishment 
by  a  physician  of  a  course  of  diagnosis 
or  treatment  (or  both)  for  a  particular 
patient,  including  the  ordering  of  items 
or  services. 

Referral — 

(1)  Means  either  of  the  following: 

(i)  Except  as  provided  in  paragraph  (2) 
of  this  definition,  the  request  by  a 
physician  for,  or  ordering  of,  any  item 
or  service  for  which  payment  may  be 
made  under  Medicare  Part  B,  including 
a  request  for  a  consultation  with  another 
physician  and  any  test  or  procedure 
ordered  by  or  to  be  performed  by  (or 
under  the  supervision  of)  that  other 
physician. 

(li)  Except  as  provided  in  paragraph 
(2)  of  this  definition,  a  request  by  a 
physician  that  includes  the  provision  of 
laboratory  services  or  the  establislunent 
of  a  plan  of  care  by  a  physician  that 
includes  the  provision  of  laboratory 
services. 

(2)  Does  not  include  a  request  by  a 
pathologist  for  cUnical  diagnostic 
laboratory  tests  and  pathological 
examination  services  if — 

(i)  The  request  is  part  of  a 
consultation  initiated  by  another 
physician;  and 

(ii)  The  tests  or  services  are  furnished 
by  or  imder  the  supervision  of  the 
pathologist. 

Referring  physician  means  a 
physician  (or  group  practice)  who 
makes  a  referral  as  defined  in  this 
section. 


Remuneration  means  any  payment, 

discount,  forgiveness  of  debt,  or  other 
benefit  made  directly  or  indirectly. 
overtly  or  covertly,  in  cash  or  in  kijad, 
except  that  the  following  are  not 
considered  remuneration: 

(1)  The  forgiveness  of  amounts  owed 
for  inacau^te  tests  or  procedures, 
mistakenly  performed  tests  or 
procedures,  or  the  coirection  of  minor 
billingerrors. 

(2)  The  furnishing  of  items,  devices, 
or  suppUes  that  are  used  solely  to 
collect,  transport,  process,  or  store 
specimens  for  the  entity  furnishing  the 
items,  devices,  or  supplies  or  are  used 
solely  to  order  or  communicate  the 
results  of  tests  or  procedures  for  the 
entity. 

(3)  A  payment  made  by  an  insurer  or 
a  self-insured  plan  to  a  physician  to 
satisfy  a  claim,  submitted  on  a  fee-for- 
service  basis,  for  the  furnishing  of 
health  services  by  that  physician  to  an 
individual  who  is  covered  by  a  policy 
with  the  insurer  or  by  the  self-insured 
plan,  if— 

(i)  The  health  services  are  not 
furnished,  and  the  payment  is  not  made, 
under  a  contract  or  other  arrangement 
between  the  insurer  or  the  plan  and  the 
physician; 

(ii)  The  payment  is  made  to  the   . 
physician  on  behalf  of  the  covered 
individual  and  would  otherwise  be 
made  direcUy  to  the  individual;  and 

(iii)  The  amount  of  the  payment  is  set 
in  advance,  does  not  exceed  fair  market 
value,  and  is  not  determined  in  a 
manner  that  takes  into  accoimt  direcdy 
or  indirectly  the  volume  or  value^of  any 
referrals. 

Transaction  means  an  instance  or 
process  of  two  or  more  persons  doing 
business.  An  isolated  transaction  is  one 
involving  a  single  payment  between  two 
or  more  persons.  A  transaction  that 
involves  long-term  or  installment 
payments  is  not  considered  an  isolated 
transaction. 

$  41 1.353    Prohit>ition  on  certain  referrals 
by  physiciarts  and  limitations  on  biiiing. 

(a)  Prohibition  on  referrals.  Except  as 
provided  in  this  subpart,  a  physician 
who  has  a  financial  relationship  with  an 
entity,  or  who  has  an  immediate  family 
member  who  has  a  financial 
relationship  with  the  entity,  may  not 
make  a  referral  to  that  entity  for  the 
furnishing  of  clinical  laboratory  services 
for  which  payment  otherwise  may  be 
made  under  Medicare. 

(b)  Limitations  on  billing.  An  entity 
that  furnishes  clinical  laboratory 
services  under  a  referral  that  is 
prohibited  by  paragraph  (a)  of  this 
section  may  not  present  or  cause  to  be 
presented  a  claim  or  bill  to  tha  Medicare 
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program  or  to  any  individual,  third 
party  payer,  or  other  entity  for  the 
clinical  laboratory  services  performed 
under  that  referral. 

(c)  Denial  of  payment.  No  Medicare 
payment  may  be  made  for  a  clinical 
laboratc»y  service  that  is  furnished 
under  a  prt^bited  referral. 

(d)  Refunds.  An  entity  that  collects 
payment  for  a  laboratory  service  that 
was  perfonned  imder  a  prohibited 
refaiTal  must  refund  all  collected 
amounts  on  a  timely  basis. 

(411.S6S   QeiMfal  exceptions  to  referral 
pfwiKNiiona  rawMO  a>  oom  vwneraiii|v 
kiweslnMiit  and  oonipeneation. 

The  prohibition  on  referrals  set  forth 
in  §  411.353  does  not  apply  to  the 
follo«ving  types  of  services: 

(a)  Physicians'  services,  as  defined  in 
§  410.20(a),  that  are  furnished 
personally  by  (or  under  the  personal 
supwvi8i«>.  of)  another  physician  in  the 
same  group  practice  as  the  referring 
physician. 

(b)  In-office  ancillary  services. 
Services  that  meet  the  following 
conditions: 

(1)  They  are  furnished  personally  by 
one  of  the  following  individuals: 

(i)  The  referring  physician. 

(ii)  A  physician  who  is  a  member  of 
the  same  group  practice  as  the  referring 
physician. 

Uil)  Individuals  who  are  directly 
supervised  by  the  referring  physician  or, 
in  the  case  of  group  practices,  by 
another  physician  in  the  same  group 
practice  as  the  referring  physician. 

(2)  They  are  furnished  in  one  of  the 
following  locations: 

(i)  A  building  in  which  the  referring 
physician  (or  another  physician  who  is 
a  member  of  the  same  group  practice) 
furnishes  physicians'  services  unrelated 
to  the  furnishing  of  clinical  laboratory 
services.  j 

(ii)  A  building  that  is  used  by  the 
group  practice  for  the  provision  of  some 
or  all  of  the  group's  clinical  laboratory 
services. 

(3)  They  are  billed  by  one  of  the 
following: 

(i)  The  physician  performing  or 
supervising  the  service. 

(ii)  The  group  practice  of  which  the 
performing  or  supervising  physician  is  a 
member. 

(iii)  An  entity  that  is  wholly  owned  by 
the  physician  or  the  physician's  group 
practioe. 

(c)  Services  furnished  to  prepaid 
health  plan  enroUees  by  one  of  the 
following  organizations: 

(1)  An  HMO  or  a  CMP  in  accordance 
with  a  contract  with  HCFA  under 
section  1876  of  the  Act  and  part  417, 
subparts  J  through  M,  of  this  chapter. 


(2)  A  health  care  prepayment  plan  in 
accordance  with  an  agreement  with 
HCFA  under  section  1833(a)(1)(A)  of  the 
Act  and  part  417,  subpart  U,  of  this 
diapter. 

(3)  An  organization  that  is  receiving 
payments  on  a  prepaid  basis  for  the 
enrollees  through  a  demonstration  « 
project  imder  section  402(a)  of  the 
Social  Security  Amendments  of  1967 
(42  U.S.C  I395t>-1)  or  under  section 
222(a)  of  the  Social  Security 
Amendmoits  of  1972  (42  U.S.C.  1395b- 
1  note). 

(4)  A  qualified  health  maintenance 
organization  (within  the  meaning  of 
secticm  1310(d)  of  the  PubUc  Health 
Service  Act). 

(d)  Services  furnished  in  an 
ambulatory  surgical  center  (ASC)  or  end 
stage  renal  disease  (ESRD)  facility,  or  by 
a  hospice  if  payment  for  those  services 
is  included  in  the  ASC  rate,  the  ESRD 
composite  rate,  or  as  part  of  the  per 
diem  hospice  charge,  respectively. 

$411,356    Exceptions  to  referral 
prohMtions  reMed  to  ownership  or 


For  purposes  of  §  411.353.  the 
following  ownership  or  investment 
interests  do  not  constitute  a  financial 
relationship: 

(a)  Publicly  traded  securities. 
Ownership  of  investment  securities 
(including  shares  or  bonds,  debentures, 
notes,  or  other  debt  instruments)  that 
may  be  purchased  on  terms  generally 
available  to  the  public  and  that  meet  the 
requirements  of  paragraphs  (a)(1)  and 
(a)(2)  of  this  section. 

(1)  They  are  either — 

(i)  Listed  for  trading  on  the  New  York 
Stock  Exdiange,  the  American  Stock 
Exchange,  or  any  regional  exchange  in 
which  quotations  are  published  on  a 
daily  basis,  or  foreign  securities  Usted 
on  a  recognized  foreign,  national,  or 
regional  exchange  in  which  quotations 
are  pubUshed  on  a  daily  basis;  or 

(ii)  Traded  imder  an  automated 
interdealer  quotation  system  operated 
by  the  National  Association  of 
Securities  Dealers. 

(2)  In  a  corporation  that  had — 

(i)  Until  January  1, 1995,  total  assets 
at  the  end  of  the  corp<Hation's  most 
recent  fiscal  year  exceeding  $100 
million;  or 

(ii)  Stockholder  equity  exceeding  $75 
million  at  the  end  of  the  corporation's 
most  recent  fiscal  year  or  on  average 
during  the  previous  3  fiscal  years. 

(b)  Mutual  funds.  Ownership  of 
shares  in  a  regulated  investment 
company  as  defined  in  section  851(a)  of 
the  Internal  Revenue  Code  of  1986,  if 
the  company  had,  at  the  end  of  its  most 
recent  fiscal  year,  or  on  average  during 


the  previous  3  fiscal  years,  total  assets 
exceeding  $75  miUion. 

(c)  Specific  providers.  Ownership  or 
investment  interest  in  the  following 
entities: 

(1)  A  laboratory  that  is  located  in  a 
rural  area  (that  is.  a  laboratory  that  is 
not  located  in  an  urban  area  as  defined 
in  §412.62(0(l)(ii)  of  this  chapter)  and 
that  meets  the  following  criteria: 

(i)  The  laboratory  testing  that  is 
refrared  by  a  physician  who  has  (or 
whose  immediate  family  member  has) 
an  ownership  or  investment  interest  in 
the  rural  laboratory  is  either — 

(A)  Performed  on  the  premises  of  the 
rural  laboratory;  or 

(B)  If  not  performed  on  the  premises, 
the  Laboratory  performing  the  testing 
bills  the  Medicare  program  directly  for 
the  testing. 

(ii)  Substantially  all  of  the  laboratory 
tests  furnished  by  the  entity  are 
furnished  to  individuals  who  reside  in 
a  rural  area.  Substantially  all  means  no 
less  than  75  percent. 

(2)  A  hospital  that  is  located  in  Puerto 
Rico. 

(3)  A  hospital  that  is  located  outside 
of  Puerto  Rico  if  one  of  the  following 
conditions  is  met: 

(i)  The  referring  physician  is 
authorized  to  perform  services  at  the 
hospital,  and  Uie  physician's  ownership 
or  investment  interest  is  in  the  entire 
hospital  and  not  merely  in  a  distinct 
part  or  department  of  the  hospital. 

(ii)  Until  January  1. 1995,  the  referring 
physician's  ownership  or  investment 
interest  does  not  relate  (directly  or 
indirectly)  to  the  furnishing  of  clinical 
laboratory  services. 

S  41 1.367    Exceptiona  to  referral 
proliB)itlons  related  to  compenaatlon 
arrangeiTMnts. 

For  purposes  of  §  411.353,  the 
following  compensation  arrangements 
do  not  constitute  a  financial 
relationship: 

(a)  Rental  of  office  space.  Payments 
for  the  use  of  office  space  made  by  a 
lessee  to  a  lessor  if  there  is  a  rental  or 
lease  agreement  that  meets  the  following 
requirements: 

(1)  The  agreement  is  set  out  in  writing 
and  is  signed  by  the  parties  and 
specifies  the  premises  covered  by  the 
lease. 

(2)  The  term  of  the  agreement  is  at 
least  1  year. 

(3)  The  space  rented  or  leased  does 
not  exceed  that  which  is  reasonable  and 
necessary  for  the  legitimate  business 
purposes  of  the  lease  or  rental  and  is 
used  exclusively  by  the  lessee  when 
being  used  by  the  lessee,  except  that  the 
lessee  may  make  payments  for  the  use 
of  space  consisting  of  common  areas  if 
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the  payments  do  not  exceed  the  lessee's 
pro  rata  share  of  expenses  for  the  space 
based  upon  the  ratio  of  the  space  used 
exclusively  by  the  lessee  to  the  total 
amount  of  space  (other  than  common 
areas)  occupied  by  all  persons  using  the 
common  areas. 

(4)  The  rental  charges  over  the  term  of 
the  lease  are  set  in  advance  and  are 
consistent  with  fair  market  value. 

(5)  The  charges  are  not  determined  in 
a  manner  that  takes  into  account  the 
volume  or  value  of  any  referrals  or  other 
business  generated  between  the  parties. 

(6)  The  agreement  would  be 
commercially  reasonable  even  if  no 
referrals  were  made  between  the  lessee 
and  the  lessor. 

(b)  Rental  of  equipment  Payments 
made  by  a  lessee  to  a  lessor  for  the  use 
of  equipment  under  the  following 
conditions: 

(1)  A  rental  or  lease  agreement  is  set 
out  in  writing  and  signed  by  the  parties 
and  specifies  the  equipment  covered  by 
the  lease. 

(2)  The  equipment  rented  or  leased 
does  not  exceed  that  which  is 
reasonable  and  necessary  for  the 
legitimate  business  purposes  of  the  lease 
or  rental  and  is  used  exclusively  by  the 
lessee  when  being  used  by  the  lessee. 

(3)  The  lease  provides  for  a  term  of 
rental  or  lease  of  at  least  1  year. 

(4)  The  rental  charges  over  the  term  of 
the  lease  are  set  in  advance,  are 
consistent  with  fair  market  value,  and 
are  not  determined  in  a  manner  that 
takes  into  account  the  volume  or  value 
of  any  referrals  at  other  business 
generated  between  the  parties. 

(5)  The  lease  would  be  commercially 
reasonable  even  if  no  referrals  were 
piade  between  the  parties. 

1 1   (c)  Bona  fide  employment 
'  Relationships.  Any  amount  paid  by  an 
employer  to  a  physician  (or  immediate 
family  member)  who  has  a  bona  fide 
employment  relationship  with  the 
employer  for  the  provision  of  services  if 
the  following  conditions  are  met: 

(1)  The  employment  is  for  identifiable 
services. 

(2)  The  amount  of  the  remuneration 
under  the  employment  is — 

(i)  Consistent  with  the  fair  market 
value  of  the  services;  and 

(ii)  Except  as  provided  in  paragraph 
(c)(4)  of  this  section,  is  not  determined 
in  a  maimer  that  takes  into  account 
(directly  or  indirectly)  the  volume  or 
value  of  any  referrals  by  the  referring 
physician. 

(3)  llie  remuneration  is  provided 
under  an  agreement  that  would  be 
commercially  reasonable  even  if  no 
referrals  were  made  to  the  employer. 

(4)  Paragraph  (c)(2)(ii)  of  this  section 
does  not  prohibit  payment  of 


remuneration  in  the  form  of  a 
productivity  bonus  based  on  services 
performed  personally  by  the  physician 
(or  immediate  femily  member  of  the 
physician). 

(d)  Personal  service  arrangements — 
(1)  General.  Remuneration  from  an 
entity  under  an  arrangonent  to  a 
physician  or  immediate  family  m«nber 
of  the  physician,  including 
remuneration  for  specific  physicians' 
services  furnished  to  a  nonprofit  blood 
center,  if  the  following  conditions  are 
met: 

(i)  The  arrangement  is  set  out  in 
writing,  is  signed  by  the  parties,  and 
specifies  the  services  covered  by  the 
arrangement. 

(ii)  The  arrangement  covers  all  of  the 
services  to  be  furnished  by  the 
physician  (or  an  immediate  family 
member  of  the  physician)  to  the  entity. 

(iii)  The  aggregate  services  contracted 
for  do  not  exceed  those  that  are 
reasonable  and  necessary  for  the 
legitimate  business  purposes  of  the 
arrangement. 

(iv)  The  term  of  the  arrangement  is  for 
at  least  1  year. 

(v)  The  compensation  to  be  paid  over 
the  term  of  the  arrangement  is  set  in 
advemce,  does  not  exceed  fair  market 
value,  and,  except  in  the  case  of  a 
physician  incentive  plan,  is  not 
determined  in  a  manner  that  takes  into 
account  the  volume  or  value  of  any 
referrals  or  other  business  generated 
between  the  parties. 

(vi)  The  services  to  be  furnished 
under  the  arrangement  do  not  involve 
the  counseling  or  promotion  of  a 
business  arrangement  or  other  activity 
that  violates  any  State  or  Federal  law. 

(2)  Physician  incentive  plan 
exception.  In  the  case  of  a  physician 
incentive  plan  between  a  physician  and 
an  entity,  the  compensation  may  be 
determined  in  a  manner  (through  a 
withhold,  capitation,  bonus,  or 
otherwise)  that  takes  into  account 
directly  or  indirectly  the  volume  or 
value  of  any  referrals  or  other  business 
generated  between  the  parties,  if  the 
plan  meets  the  following  requirements: 

(i)  No  specific  payment  is  made 
directly  or  indirectly  under  the  plan  to 
a  physician  or  a  physician  group  as  an 
inducement  to  reduce  or  limit  medically 
necessary  services  furnished  with 
respect  to  a  specific  individual  enrolled 
in  the  entity. 

(ii)  In  the  case  of  a  plan  that  places 
a  physician  or  a  physician  group  at 
substantial  financial  risk  as  determined 
by  the  Secretary  under  section 
1876(i)(8)(A)(ii)  of  the  Act,  the  plan 
complies  with  any  requirements  the 
Secretary  has  imposed  under  that 
section. 


(iii)  Upon  request  by  the  Secretary, 
the  entity  provides  the  Secretary  with 
access  to  descriptive  information 
regarding  the  plan,  in  order  to  permit 
the  Secretary  to  determine  whether  the 
plan  is  in  compliance  with  the 
requirements  of  paragraph  (d)(2)  of  this 
section. 

(3)  Until  January  1, 1995,  the 
provisions  in  paragraph  (d)  (1)  and  (2) 
of  this  section  do  not  apply  to  any 
arrangements  that  meet  the 
requirements  of  section  1877(e)(2)  ot 
section  1877(e)(3)  of  the  Act  as  they 
read  before  they  were  amended  by  the 
Omnibus  Budget  ReconciUation  Act  of 
1993  (PubUc  Law  103-66). 

(e)  Physician  recruitment. 
Remuneration  provided  by  a  hospital  to 
recruit  a  physician  that  is  intended  to 
induce  the  physician  to  relocate  to  the 
geographic  area  served  by  the  hospital 
in  order  to  become  a  member  of  the 
hospital's  medical  staff,  if  all  of  the 
following  conditions  are  met: 

(1)  The  arrangement  and  its  terms  are 
in  writing  and  signed  by  both  parties. 

(2)  The  arrangement  is  not 
conditioned  on  the  physician's  referral 
of  patients  to  the  hospital. 

(3)  The  hospital  does  not  determine 
(directly  or  indirectly)  the  amount  or 
value  of  the  remuneration  to  the 
physician  based  on  the  volume  or  value 
of  any  referrals  the  physician  generates 
for  the  hospital. 

(4)  The  physician  is  not  precluded 
fiY)m  establishing  staff  privileges  at 
another  hospital  or  referring  business  to 
another  entity. 

(f)  Isolated  transactions.  Isolated 
financial  transactions,  such  as  a  one- 
time sale  of  projjerty  or  a  practice,  if  all 
of  the  conditions  set  forth  in  paragraphs 
(c)(2)  and  (c)(3)  of  this  section  are  met 
with  respect  to  an  entity  in  the  same 
manner  as  they  apply  to  an  employer. 
There  can  be  no  additional  transactions 
between  the  parties  for  6  months  after 
the  isolated  transaction,  except  for 
transactions  which  are  specifically 
excepted  under  the  other  provisions  in 
SS411.355  through  411.357. 

(g)  Arrangements  with  hospitals.  (1) 
Until  January  1, 1995,  any 
compensation  arrangement  between  a 
hospital  and  a  physician  or  a  member  of 
a  physician's  immediate  family  if  the 
arrangement  does  not  relate  to  the 
furnishing  of  clinical  laboratory 
services;  or 

(2)  Remuneration  provided  by  a 
hospital  to  a  physician  if  the 
remimeration  does  not  relate  to  the 
furnishing  of  clinical  laboratory 
services. 

(h)  Group  practice  arrangements  with 
a  hospital.  An  arrangement  between  a 
hospital  and  a  group  practice  under 
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which  clinical  laboratory  services  are 
provided  by  the  group  but  are  billed  by 
the  hospital  if  the  following  conditions 
are  met: 

(1)  With  respect  to  services  provided 
to  an  inpatient  of  the  hospital,  the 
arrangement  is  pursuant  to  the 
provision  of  inpatient  hospital  services 
imder  section  1861(b)(3)  of  the  Act. 

(2)  Tlie  arrangement  began  before 
December  19, 1989,  and  has  continued 
in  efiiect  without  interruption  since 
then. 

(3)  With  respect  to  the  clinical 
laboratory  services  covered  under  the 
arrangement,  substantially  all  of  these 
services  furnished  to  patients  of  the 
hospital  are  furnished  by  the  group 
under  the  arrangement. 

(4)  The  arrangement  is  in  accordance 
with  an  agreement  that  is  set  out  in 
writing  and  that  specifies  the  services  to 
be  furnished  by  the  parties  and  the 
compensation  for  services  furnished 
under  the  agreement. 

(5)^  The  compensation  paid  over  the 
tenn  of  the  agreemmt  is  consistent  with 
fair  market  value,  and  the  compensation 
per  unit  of  services  is  fixed  in  advance 
and  is  not  determined  in  a  manner  that 
takes  into  account  the  volume  or  value 
of  any  referrals  or  other  business 
generated  between  the  parties. 

(6)  The  compensation  is  provided  in 
accordance  with  an  agreement  that 
would  be  commercially  reasonable  even 
if  no  referrals  were  made  to  the  entity. 

(i)  Payments  by  a  physician.  Payments 
made  by  a  physician — 

(1)  To  a  laboratory  in  exchange  for  the 
provision  of  cHnical  laboratory  services; 
or 

(2)  To  an  entity  as  compensation  for 
other  items  or  services  that  are 
furnished  at  a  price  that  is  consistent 
with  fair  market  value. 

^411.360   Qroup  practice  attostatioB. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  group  practice  (as 
defined  in  section  1877(h)(4)  of  the  Act 
and  §411.351)  must  submit  a  written 
statement  to  its  carrier  annually  to.  attest 
that,  during  the  most  recent  12-month 
pedod  (calendar  year,  fiscal  year,  or 
immediately  preosding  12-month 
period)  75  percent  of  the  total  patient 
care  services  of  group  practice  members 
was  furnished  through  the  group,  was 
billed  under  a  billing  number  assigned ' 
to  the  group,  and  the  amounts  so 
received  wereireated  as  receipts  of  the 
group. 

(b)  A  newly-^imed  group  practice 
(one  in  which  fdiysieians  have  recently 
begun  to  practice  together)  or  any  group 
practice  that  has  been  unable  in  the  past 
to  meet  the  requirements  of  section 
1877(hH4)  of  the  Act  must— 


(1)  Submit  a  written  statement  to 
attest  that,  during  the  next  12-month 
period  (calendar  year,  fiscal  year,  or 
next  12  months)^  it  expects  to  meet  the 
75-percent  standard  and  will  take 
measiues  to  ensure  the  standard  is  met; 
and 

(2)  At  the  end  of  the  12-month  period, 
snbmit  a  written  statement  to  attest  that 
it  met  the  75-percent  standard  during 
that  period,  billed  for  those  services  • 
imder  a  billing  number  assigned  to  the 
group,  and  treated  amounts  received  for 
those  services  as  receipts  of  the  group. 
If  the  group  did  not  meet  the  standaitl, 
any  Medicare  payments  made  for 
clinical  laboratory  services  furnished  by 
the  group  during  the  12-month  period 
that  were  conditioned  upon  the 
standard  being  met  are  overpayments. 

(c)  Once  any  group  has  chosen 
whether  to  use  its  fiscal  year,  the 
calendar  year,  or  some  other  12-month 
period,  the  group  practice  must  adhere 
to  this  choice. 

(d)  The  attestation  must  contain  a 
statement  that  the  information  furnished 
in  the  attestation  is  true  and  accurate 
and  must  be  signed  by  a  group 
representative. 

(e)  A  group  that  intends  to  meet  the 
definition  of  a  group  practice  in  order  to 
qualify  for  an  exception  described  in 
§§411.355  through  411.357,  must 
submit  the  attestation  required  by 
paragraph  (a)  or  paragraph  (b)(1)  of  this 
section,  as  applicable,  to  its  carrier  by 
December  12, 1995. 

5.  Section  411.361  is  revised  to  read 
as  follows: 

fHflJSI    Reporting  requiramants. 

(a)  Basic  rule.  Except  as  provided  in 
paragraph  (b)af  this  section,  all  entities 
furni^iing  items  or  services  for  which 
payment  may  be  made  imder  Medicare 
mustsubmit  information  to  HCFA 
concerning  their  &iancial  relationships 
(as  defined  in  paragraph  (d)  of  this 
section),  in  such  form;  nianner,.and  at 
such  times  as  HCfA  specifies. 

(b)  Exception.  The  requirements  of 
paragrai>h  (a)  of  this  section  do  not 
apply  to  entities  that  provide  20  or 
fewer  Part  A  and  Part  B  items  and 
services  during  a  calendar  year,  or  to 
designated  health  services  provided 
outside  the  United  States. 

(c)  Required  information.  The 
information  submitted  to  HCFA  under 
paragraph  (a). of  this  section  must 
include  at  least  the  following: 

(1)  The  name  and  unique  physician 
identification  number  (UPIN)  of  each 
physician  who  has  a  financial 
relationship  with  the  entity; 

(2)  The  name  and  UPIN  of  each 
physician  who  has  an  immediate 
relative  (as  defined  in  §411.351)  who 


has  a  financial  relationship  with  the 
entity; 

(3)  The  covered  items  and  services 
provided  by  the  entity;  and 

(4)  With  respect  to  each  ph3rsician 
identified  imder  paragraphs  (c)(1)  and 
(c)(2)  of  this  section,  the  nature  of  the 
financial  relationship  (including  the 
extent  and/or  value  of  the  ownership  or 
investment  interest  or  the  compensation 
arrangement,  if  requested  by  HCFA). 

(d)  Reportable  financial  relationships. 
For  purposes  of  this  section,  a  financial 
relationship  is  any  ownership  or 
investment  interest  or  any 
compensation  arrangement,,  as  described 
in  section  1877  of  the  Act. 

(e)  Form  and  timing  of  reports. 
Entities  that  are  subject  to  the 
requirements  of  this  section  must 
submit  the  required  information  on  a 
HCFA-prescribed  form  within  the  time 
period  specified  by  the  servicing  carrier 
or  intermediary.  Entities  are  given  at 
least  30  days  from  the  date  of  the 
carrier's  or  intermediary's  request  to 
provide  the  initial  information. 
Thereafter,  an  entity  must  provide 
updated  information  within  60  days 
from  the  date  of  any  change  in  the 
submitted  information.  Entities  must 
retain  documentation  sufficient  to  verify 
the  inframation  provided  on  the  forms 
and,  upon  request,  must  make  that 
documentation  available  to  HCFA  or  the 
OIG. 

(f)  Consequences  of  failure  to  report. 
Any  person  who  is  required,  but  fails, 
to  submit  information  concerning  his  or 
her  financial  relationships  in 
accordance  with  this  section  is  subject 
to  a  civil  money  penalty  of  up  to 
$10,000  for  eadi  day  of  the  period 
beginning  on  the  day  following  the 
applicable  deadline  established  under 
paragraph  (e)  of  this  section  until  the 
information  is  submitted.  Assessment  of 
these  penalties  will  comply  with  the 
applicable  provisions  of  part  1003  of 
this  title. 

(g)  Public  disclosure.  Information 
furnished  to  HCFA  under  this  section  is 
subject  to  public  disclosiue  in 
accordance  with  the  provisicms  of  pari 
401  of  this  chapter. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  January  16, 1995. 

Bruce  C  Vladeck. 

Administrator,  Heahb  Care  Financing 

Administration. 

Dated:  May  10. 1995. 
Donna  E.9Mlala. 
Secntaiy. 

(PR  Doc  95-19647  Piled  8-11-95;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DocliatNo.94N-04181 

Order  for  Certain  Class  III  Devices; 
SutMnission  of  Safety  and 
Effectiveness  Information 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
order  requiring  manufacturers  of  27 
class  in  devices  to  submit  to  FDA  a 
simimary  of,  and  a  citation  to,  all 
information  known  or  otherwise 
available  to  them  respecting  such 
devices,  including  adverse  safety  or 
effectiveness  information  concerning 
the  devices  which  has  not  been 
submitted  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act).  FDA 
is  requesting  this  information  in  order  to 
determine,  for  each  device,  whether  the 
classification  of  the  device  should  be 
revised,  or  whether  a  regulation 
requiring  the  submission  of  preraarket 
approval  applications  (PMA's)  for  the 
device  should  be  promulgated.  Based  on 
preliminary  information,  FDA  believes 
these  27  devices  are  not  likely 
candidates  for  reclassification  and, 
therefore,  will  likely  require  the 
submission  of  PMA's  sometime  in  the 
future. 

DATES:  Summaries  and  citations  must  be 
submitted  by  the  dates  listed  below. 
ADDRESSES:  Submit  siunmaries  and 
citations  to  the  Documents  Mail  Center 
(HFZ-401).  Center  for  Devices  and 
Radiological  Health,  Food  and  Drug 
Administration,  9200  Corporate  Blvd., 
Rockville,  MD  20850. 
FOR  FURTHER  MFOnMATKM  CONTACT: 
Melpomeni  K.  Jeffiies,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
404).  Food  and  Drug  Administration, 
9200  Corporate  Blvd.,  Rockville,  MD 
20850, 301-594-2186. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Section  513  of  the  act  (21  U.S.C  360c) 
requires  the  classification  of  medical 
devices  into  one  of  three  regulatory 
classes:  Class  I  (general  controls),  class 
n  (special  controls),  and  class  m 
(premarket  approval).  Generally,  devices 
that  were  on  the  market  before  May  28, 
1976,  the  date  of  enactment  of  the 
Medical  Device  Amendments  of  1976 
(the  amendments)  (Pub.  L  94-295),  and 
devices  marketed  on  or  after  that  date 
that  are  substantially  equivalent  to  such 


devices,  have  been  classified  by  FDA. 
This  notice  refers  to  both  the  devices 
that  were  on  the  market  before  May  28, 
1976,  and  the  substantially  equival«it 
devices  that  were  marketed  on  or  after 
that  date,  as  "preamendments  devices.  ' 

Section  515tb)(l)  of  the  act  (21  U.S.C. 
360e(b)(l))  establishes  the  requirement 
that  a  preamendments  device  that  FDA 
has  classified  into  class  m  is  subject  to 
premarket  approval.  However, 
submission  of  a  PMA,  or  a  notice  of 
completion  of  a  product  development 
protocol  (PDF),  is  not  required  until  90 
days  after  FDA  promulgates  a  final  rule 
requiring  premarket  approval  for  the 
device,  or  30  months  after  final 
classification  of  the  device,  whichever  is 
later.  Also,  such  a  device  is  exempt  from 
the  investigational  device  exemption 
(IDE)  regidations  of  21  CFR  part  812 
until  the  date  stipulated  by  FDA  in  the 
final  rule  requiring  the  submission  of  a 
PMA  for  that  device.  If  a  PMA  or  a 
notice  of  completion  of  a  PDF  is  not 
filed  by  the  later  of  the  two  dates, 
conunercial  distribution  of  the  device  is 
required  to  cease.  The  device  may,.       .- 
however,  be  distributed  for  "  ;  ^ 

investigational  use  if  the  manufticturer, 
importer,  or  other  sponsor  of  the  device 
complies  with  the  IDE  regulations. 

To  date,  FDA  has  issued  final  rules 
requiring  the  submission  of  PMA's  for 
nine  preamendment  class  IQ  devices. 
Additionally,  FDA  has  issued  proposed 
rules  for  10  other  devices.  There  are  116 
remaining  preamendment  class  in 
devices  for  which  FDA  has  not  yet 
initiated  action  requiring  the 
submission  of  PMA's. 

The  Safe  Medical  Devices  Act  of  1990 
(the  SMDA)  (Pub.  L.  101-629)  changed 
the  definition  of  class  II  devices  from 
those  for  which  a  performance  standard 
is  necessary  to  provide  reasonable 
assurance  of  safety  and  effectiveness  to 
those  for  which  there  is  sufficient 
information  to  establish  special  controls 
to  provide  such  assurance.  Special 
controls  include  performance  standards, 
postmaiitet  surveillance,  patient 
registries,  guidelines  (including 
guidelines  for  the  submission  of  clinical 
data  in  premarket  notification 
submissions  in  accordance  with  section 
510(k)),  recommendations,  and  other 
appropriate  actions  the  agency  deems 
necessary  to  provide  such  assurance. 
Thus,  the  SMDA  modified  the  definition 
of  class  n  devices  to  permit  reliance  on 
special  controls,  rather  than 
performance  standards  alone,  to  provide 
reasonable  assurance  of  safety  and  - 
effectiveness. 

The  SMDA  also  added  new  section 
515(i)  (21  U.S.C.  360e(i))  to  the  act.  This 
section  requires  FDA  to  order 
manufacturers  of  preamendment  class 


m  devices  for  which  no  final  regulation 
has  been  issued  requiring  the 
submission  of  PMA's  to  submit  to  the 
agency  a  summary  of,  and  a  citation  to, 
any  information  known  or  otherwise 
available  to  them  respecting  such 
devices,  including  adverse  safety  and 
effectiveness  information  which  has  not 
been  submitted  under  section  519  of  the 
act  (21  U.S.C.  3601).  Section  519  of  the 
act  requires  manufacturers,  importers, 
or  distributors  to  maintain  records  and 
to  report  information  that  reasonably 
suggests  that  one  of  its  marketed  devices 
may  have  caused  or  contributed  to  a 
death  or  serious  injury,  or  that  a 
malfunction  of  the  device  is  likely  to 
cause  death  or  serious  injury  on 
recurrence.  Section  515(i)  of  the  act  also 
directs  FDA  to  either  revise  the 
classification  of  the  device  into  class  I 
or  class  II  or  require  the  device  to 
remain  in  class  III;  and,  for  devices 
remaining  in  class  III,  to  establish  a 
schedule  for  the  promulgation  of  a  rule 
requiring  the  submission  of  PMA's  for 
the  device.  ^ 

In  the  Federal  Register  of  May  6, 1994 
(59  FR  23731),  FDA  announced  its 
strategy  for  addressing  the  remaining 
preamendment  class  ffl  devices.  In  tnat 
notice,  FDA  made  available  a  dociunent 
setting  forth  its  strategy  for 
implementing  the  provisions  of  the 
SMDA  which  require  FDA  to  review  the 
classification  of  certain  class  in  devices, 
and  either  reclassify  them  into  class  I  or 
class  n  or  retain  them  in  class  m. 
Pursuant  to  this  plan,  the  agency 
divided  the  universe  of  preamendment 
class  m  devices  into  the  following  3 
groups:  Group  1  devices  are  devices  that 
FDA  believes  raise  significant  questions 
of  safety  and/or  effiectiveness,  but  are  no 
longer  used  or  are  very  limited  in  use. 
Group  2  devices  are  devices  that  FDA 
believes  have  a  high  potential  for  being 
reclassified  into  class  n.  Group  3 
devices  are  devices  that  FDA  believes 
are  currently  in  commercial  distribution 
and  are  not  likely  candidates  for 
reclassification.  There  are  a  total  of  43, 
31.  and  42  (15  high  priority),  devices  in 
Groups  1,  2,  and  3  respectively. 

In  the  May  6, 1994.  notice,  FDA 
annoimced  its  intent  to  call  for  the 
submission  of  PMA's  for  the  15  highest 
priority  devices  in  Group  3,  and  for  all 
Group  1  devices.  The  agency  also 
announced  its  intent  to  issue  an  order 
imder  section  51S(i)  of  the  act  for  the 
remaining  Group  3  devices  and  all  of 
the  Group  2  devices.  Under  section 
515(i)  of  the  act,  FDA  is  authorized  to 
require  the  submission  of  the  adverse 
sarety  and  effectiveness  information 
identified  in  the  summary  and  citation 
submitted  in  response  to  this  order,  if 
such  information  is  available.  Based 
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upon  the  information  submitted  in 
response  to  this  order,  FDA  will  either 
propose  reclassification  of  some  or  all  of 
these  devices  into  class  I  or  class  n,  or 
propose  retaining  some  or  all  of  them  in 
class  m. 

In  this  dociunent,  FDA  is  requiring 
manufacturers  of  27  devices  in  Group  3 
to  submit  a  stunmary  of,  and  citation  to, 
all  safety  and  effectiveness  information 
known  or  otherwise  available  to  them 
respecting  such  devices,  including 
adverse  information  concerning  the 
devices  which  has  not  been  submitted 
imder  section  519  of  the  act.  As  noted 
above,  based  on  information  known  to 
date  by  the  agency,  FDA  believes  these 
devices  are  not  likely  candidate  for 
reclassification. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  publishing  a  similar 
notice  covering  the  31  Group  2  devices. 

D.  Statutory  Authority  and 
Enforcement 

In  addition  to  the  provisions  of 
section  51S(i)  of  the  SMDA  described 
above,  this  order  is  issued  under  section 
519  of  the  act,  as  implemented  by 
§  860.7(g)(2)  (21  CFR  86.0.7(g)(2)).  This 
regulation  authorizes  FDA  to  require 
reports  or  other  information  bearing  on 
the  classification  of  a  device.  Section 
519  of  the  act  also  requires  the  reporting 
of  any  death  or  serious  injiuy  cat^sed  by 
a  device  or  by  its  malfunction. 

Failure  to  furnish  the  information 
required  by  this  order  results  in  the 
device  being  misbranded  under  section 
502(t)  of  die  act  (21  U.S.C.  352(t))  and 
is  a  prohibited  act  under  sections  301(a) 
and  (q)  of  die  act  (21  U.S.C.  331(a)  and 
(q)).  lihe  agency  will  use  its  enforcement 
powers  to  deter  noncompliance. 
Violations  of  section  301  of  the  act  may 
be  subject  to  seizure  or  injimction  imder 
sections  304(a)  and  302(a)  of  the  act  (21 
U.S.C.  334(a)  and  332(a)  respectively). 
In  addition,  violations  under  section 
301  of  the  act  may  be  subject  to  civil 
penalties  under  section  303(f)  of  the  act 
(21  U.S.C.  333(f)),  and  criminal 
prosecution  tmder  section  303(a)  of  the 
act  (21  U.S.C.  333(a)). 

m.  Order 

The  agency  is  hereby  issuing  this 
otdet  tmder  sections  515(i)  and  519  of 
the  act  and  §  860.7(g)(1)  of  tiie 
regulations.  Under  the  order,  the 
required  information  shall  be  submitted 
by  the  dates  listed  below  so  that  FDA 
may  begin  promptly  the  process 
established  by  section  515(i)  of  the  act 
to  either  revise  or  sustain  the  current 
classification  of  these  devices. 


A.  Ueadlmes  for  Submission  of 
Information 

For  the  following  nine  devices,  the 
required  information  shall  be  submitted 
by  August  14, 1996. 

1.  §  868.2450  Lung  water  monitor. 

2.  §  868.2500  Cutaneous  oxygen 
monitor. 

3.  §  868.5610  Membmne  lung  for  long- 
term  pulmonary  support 

4.  §870.1025  Arrhythmia  detector 
and  alarm. 

5.  §  870.3300  Arterial  embolization 
device. 

6.  ^  870.3375  Cardiovascular 
intravascular  filter. 

7.  §874.3400  Tinnitus  masker. 

8.  §  884.5940  Powered  vaginal  muscle 
stimulator  for  therapeutic  use. 

9.  §890.3890  Stair-climbing 
wheelchair. 

For  the  following  nine  devices,  the 
required  information  shall  be  submitted 
by  February  14, 1997. 

10.  §870.3610  Implantable 
pacemaker  pulse  generator. 

11.  §870.3700  Pacemaker 
programmers. 

12.  §870.3800  Annuloplasty  ring. 

13.  §  870.4230  Cardiopulmonary 
bypass  defoamer. 

141  §  870.5225  External  counter- 
pulsating  device. 

15.  %  870.5550  External 
transcutaneous  cardiac  pacemaker 
(noninvasive). 

16.  §  874.3930  Tympanostomy  tube 
with  semipermeable  membrane. 

17.  §  874.5350  Suction  antichoke 
device. 

18.  §886.3400  Keratoprosthesis. 
For  the  following  nine  devices,  the 

required  information  shall  be  submitted 
by  August  14, 1997. 

19.  §870.3450  Vascular  graft 
prosthesis  of  less  than  6  millimeters 
diameter. 

20.  §  870.3535  Intra-aortic  balloon 
and  control  system. 

21.  §  870.3600  External  pacemaker 
pulse  generator. 

22.  §  A874.5370  Tongs  antichoke 
device. 

23.  §  876.5870  Sorbent  hemoperfusion 
system. 

24.  §876.5955  Peritoneo-¥enous 
shunt. 

25.%  662.1790  Ocular 
plethysmograph. 

26.  §882.5860  Implanted 
neuromuscular  stimulator. 

27.  §  882.5950  Artificial  embolization 
device. 

B.  Required  Contents  of  Submissions 

By  the  dates  Usted  above,  all 
manufacturers  currenUy  marketing 
preamendments  class  III  devices  subject 


to  this  order  shall  provide  a  summary 
of,  and  citation  to,  any  information 
known  or  otherwise  available  to  them 
respecting  the  devices,  including 
adverse  safety  and  effectiveness  data 
which  has  not  been  submitted  under 
section  519  of  the  act.  FDA  suggests  that 
it  may  be  in  the  best  interest  of 
submitters  to  summarize  the 
information  submitted  under  section 
519i«f  the  act  to  facilitate  FDA's , 
decisionmaking,  even  though  such  „. 
information  is  not  required. 

The  information  should  be  submitted 
in  one  of  the  two  following  formats 
depending  on  whether  the  applicant  is 
aware  of  any  information  which  would 
support  the  reclassification  of  the  device 
into  class  I  (general  controls)  or  class  n 
(special  controls).  Information  which 
would  support  the  reclassification  of  the 
device  must  consist  of  adequate,  valid 
scientific  evidence  showing  that  general 
controls  alone  (class  I),  or  general 
controls  and  special  controls  (class  U) 
will  provide  a  reasonable  assiu'ance  of 
the  safety  and  effectiveness  of  the 
device. 

For  manufacturers  who  do  not  believe 
that  existing  information  would  support 
the  reclassification  of  their  device  into 
class  I  or  class  n,  the  information 
provided  should  be  submitted  in  the 
following  format: 

1.  Indications  for  use.  A  general 
description  of  the  disease  or  condition 
to  be  diagnosed,  treated,  cured, 
mitigated,  or  prevented,  including  a 
description  of  the  patient  population  for 
which  the  device  is  intended. 

2.  Device  description.  An  explanation 
of  how  the  device  functions,  significant 
physical  and  performance 
characteristics  of  the  device,  and  basic 
scientific  concepts  that  form  the  basis 
for  the  device. 

3.  Other  device  labeling.  Other  device 
labeling  that  includes  contraindications, 
warnings  and  precautions  and/or 
promotional  materials. 

4.  Risks.  A  summary  of  all  adverse 
safety  and  effectiveness  information  and 
identification  of  the  risks  presented  by 
the  device  as  well  as  any  mechanisms 
or  procediues  which  will  control  the 
risk. 

5.  Alternative  practices  and 
procedures.  A  description  of  alternative 
practices  or  procedures  for  diagnosing, 
treating,  preventing,  curing,  or 
mitigating  the  disease  or  condition  for 
which  the  device  is  intended. 

6.  Summary  of  preclinical  and 
clinical  data.  The  summary  of 
preclinical  and  clinical  data  should 
include  the  conclusions  drawn  from  the 
studies  which  support  the  safety  and 
effectiveness  of  the  device  as  weU  as 
special  controls,  if  any,  which  address 
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the  adverse  efiocts  of  the  device  on 
health.  The  summary  should  indude  a 
brief  description  of  the  objective  of  the 
studies,  the  experimental  design,  how 
the  data  were  collected  and  analyzed, 
and  a  brief  description  of  the  results  of 
the  studies,  whether  positive,  negative, 
or  inconclusive.  The  sxunmary  of  the 
clinical  study(ies)  ^ould  also  include  a 
discussion  of  the  subject  inclusion  and 
exclusim  criteria,  the  study  population, 
reasons  for  patient  discontinuations, 
and  results  of  statistical  analyses. 

7.  Bibliography.  A  copy  of  the  key 
references,  a  brief  summary  of  the 
salient  features  of  each  key  reference, 
and  a  brief  discussion  of  why  the 
refsrence  is  relevant  to  an  evaluation  of 
the  safety  and  eSectiveness  evaluation 
of  the  device. 

Manufecturers  who  believe  that 
existing  information  woxdd  support  the 
reclassification  of  their  device  into  class 
I  or  class  n  may  either  submit 
information  using  the  format  described 
below  or  may  submit  a  formal 
reclassification  petition,  which  should 
include  the  information  described 
below  in  addition  to  the  information 
required  under  21  CFR  860.123. 

1.  Identification.  A  brief  narrative 
identification  of  the  device.  This 
identification  should  be  specific  enough 
to  distinguish  a  particular  device  from 

a  generic  type  of  device.  Where 
appropriate,  this  identification  should 
include  a  Usting  of  the  materials,  and 
th(B  component  parts,  and  a  description 
of  the  intended  use  of  the  device. 

2.  Risks  to  health.  An  identification  of 
the  risks  to  health  should  be  provided. 
This  section  should  summarize  all 
adverse  safiety  and  efiectiveness 
information,  which  have  not  been 
submitted  under  section  519  of  the  act 
particularly  the  most  significant.  The 
mechanisms  or  procedures  which  will 
control  the  risk  should  be  described.  A 
list  of  the  general  hazards  associated 
with  the  device  and  a  bibliography  with 
copies  of  the  referenced  material  should 
be  provided. 

3.  Recommendation.  A  statement 
whether  the  manufacturer  believes  the 
device  should  be  reclassified  into  class 
I  or  class  Q. 

4.  Summary  of  reasons  for 
recommendation.  Each  manufactiuer 
should  include  a  siunmary  of  the 

.  reasons  for  requesting  reclassification  of 
its  device  and  an  explanation  why  it 
believes  the  device  meets  the  statutory 
criteria  for  reclassification  into  class  I  or 
class  n.  Each  manufecturer  should  also 
identify  the  special  controls  that  it 
believes  would  be  sufiicient  to  provide 
reasonable  assurance  of  the  safety  and 
efiiactiveness  of  its  device  if  it  believes 


the  device  should  be  reclassified  imto 
class  n. 

5.  Summary  of  valid  scientific 
evidence  on  which  the  recommendation 
is  based.  Manufacturers  are  advised 
that,  when  considering  a  formal 
reclassification  petition,  FDA  will  rely 
only  upon  valid  scientific  evidence  to 
determine  that  there  is  a  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  device,  if  regulated  by  general 
controls  alone  (class  I)  or  by  general 
controls  and  special  controls  (class  II). 
Valid  scientific  evidence  consists  of 
evidence  fit>m  well-controlled 
investigations,  partially  controlled 
studies,  studies  and  objective  trials 
without  matched  controls,  well- 
documented  case  histories  conducted  by 
qualified  experts,  and  reports  of 
significant  human  experience  with  a 
marketed  device,  from  which  it  can 
fairly  and  responsibly  be  concluded  by 
qualified  experts  that  there  is  reasonable 
assurance  of  the  safety  and  efiiactiveness 
of  a  device  under  its  conditions  of  use. 
The  evid«ice  required  may  vary 
according  to  the  characteristics  of  the 
device,  its  conditions  of  use,  the 
existence  and  adequacy  of  warnings  and 
other  restrictions,  and  the  extent  of 
experience  with  its  use.  Isolated  case 
reports,  randbm  experience,  reports 
lacking  sufficient  details  to  permit 
scientific  evaluation,  and 
unsubstantiated  opinions  are  not 
regarded  as  valid  scientific  evidence  to 
show  safety  or  effectiveness.  (See 
§  860.7(c)(2).) 

According  to  §  860.7(d)(1)  there  is 
reasonable  assurance  that  a  device  is 
safe  when  it  can  be  determined,  based 
upon  valid  scientific  evidence,  that  the 
probable  benefits  to  health  from  use  of 
the  device  for  its  intended  uses  and 
conditions  of  use,  when  accompanied 
by  adequate  directions  and  warnings 
against  unsafe  use,  outweigh  any 
probable  risks.  The  valid  scientific 
evidence  used  to  determine  the  safety  of 
a  device  shall  adequately  demonstrate 
the  absence  of  unreasonable  risk  of 
illness  or  injury  associated  with  the  use 
of  the  device  for  its  intended  uses  and 
conditions  for  use.  Moreover,  piusuant 
to  §  860.7(e)(1),  there  is  reasonable 
assurance  that  a  device  is  effective  when 
it  can  be  determined,  based  upon  valid  ' 
scientific  evidence,  that  in  a  significant 
portion  of  the  target  population,  the  use 
of  the  device  for  its  intended  uses  and 
conditions  of  use,  when  accompanied 
by  adequate  directions  for  use  and 
warnings  against  unsafe  use,  will 
provide  clinically  significant  results. 

Manufactiuers  submitting  a  formal 
reclassification  petition  may  wish  to 
request  two  petitions  as  examples  of 
successful  reclassification  petitions. 


Magnetic  resonance  imaging  devices. 
Docket  Nos.  87P-0214/CP  through  87P- 
0215/CP0013,  and  Nd:YAG  Laser  for 
posterior  capsulotomy  devices.  Docket 
No.  86P-0083.  were  both  reclassified 
from  class  III  to  class  n  subsequent  to 
the  submission  of  a  reclassification 
petition.  Both  petitions  are  available 
upon  submission  of  a  Freedom  of 
Information  request  to  the  Dockets 
Management  Branch  (HFA-30S),  Food 
and  Drug  Administration,  12420 
Paiidawn  Dr..  rm.  1-23,  Rockville.  MD 
20850. 

IV.  SubmissioB  ef  Required  InfermatieB 

The  summary  of,  and  citation  to.  any 
information  required  by  the  act  must  be 
submitted  by  the  dates  listed  above  to 
the  Document  Mail  Center  (address 
above). 

Dated:  July  13, 199S. 
Joaeph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
forDevices  and  Radiological  Health. 
(FR  Doc.  95-19944  Filed  8-11-95;  8:45  am] 
■auNQ  cooe  4i«-*i-f 

[Docket  No.  94N-0417] 

Order  for  Certain  Class  Nl  Devices; 
Submission  of  Safety  and 
Effectiveness  Informatton 

AQENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
order  requiring  manufactiuers  of  31 
class  in  devices  to  submit  to  FDA  a 
summary  of,  and  a  citation  to.  all 
information  known  or  otherwise 
available  to  them  respecting  such 
devices,  including  adverse  safety  or 
effectiveness  information  concerning 
the  devices  which  has  not  been 
submitted  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act).  FDA 
is  requesting  this  information  in  order  to 
determine,  for  each  device,  whether  the 
classification  of  the  device  should  be 
revised,  or  whether  a  regulation 
requiring  the  submission  of  premarket 
approval  applications  (PMA's)  for  the 
device  should  be  promulgated.  Based  on 
preliminary  information,  FDA  believes 
these  31  devices  have  a  higher  potential 
for  reclassification. 

DATES:  Summaries  and  citations  must  be 
si-omitted  by  the  dates  listed  below. 
ADDRESSES:  Submit  siunmaries  and 
citations  to  the  Ekxnunents  Mail  Center 
(HFZ-401).  Food  and  Drug 
Administration,  Center  for  Devices  and 
Radiological  Health,  9200  Corporate 
Blvd.,  Rockville.  MD  20850. 
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FOR  FURTHER  INF0RMATK3N  CONTACT: 
Melpomeni  K.  Jeffiies,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
404),  Food  and  Drug  Administration, 
9200  Corporate  Blvd..  Rockville,  MD 
20850,  301-594-2186. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Section  513  of  the  act  (21  U.S.C.  360c) 
requires  the  classification  of  medical 
devices  into  one  of  three  regulatory 
classes:  Class  I  (general  controls),  class 
n  (special  controls),  and  class  in 
(premarket  approval).  Generally,  devices 
that  were  on  the  market  before  May  28, 
1976,  the  date  of  enactment  of  the 
Medical  Device  Amendments  of  1976 
(the  amendments)  (Pub.  L.  94-295),  and 
devices  mariceted  on  or  after  that  date 
that  are  substantially  equivalent  to  such 
devices,  have  been  classified  by  FDA. 
This  notice  refers  to  both  the  class  lU 
devices  that  were  on  the  market  bef(He 
May  28, 1976,  and  the  substantially 
equivalent  devices  that  were  marketed 
on  or  after  that  date,  as 
"preamendments  devices." 

Section  515(b)(1)  of  the  act  (21  U.S.C. 
360e(b)(l))  establishes  the  requirement 
that  a  preamendments  device  that  FDA 
has  classified  into  class  ni  is  subject  to 
premarket  approval.  However, 
submission  of  a  PMA,  or  a  notice  of 
completion  of  a  product  development 
protocol  (PDP),  is  not  required  until  90 
days  after  FDA  promulgates  a  final  rule 
requiring  premarket  approval  for  the 
device,  or  30  months  after  final 
classification  of  the  device,  whichever  is 
later.  Also,  such  a  device  is  exempt  from 
the  investigational  device  exemption 
(IDE)  regulations  of  part  812  (21  CFR 
part  812)  until  the  date  stipulated  by 
FDA  in  the  final  rule  requiring 
premaricet  approval  for  that  device.  If  a 
PMA  or  a  notice  of  completion  of  a  PDP 
is  not  filed  by  the  later  of  the  two  dates, 
commercial  distribution  of  the  device  is 
required  to  cease.  The  device  may, 
however,  be  distrftuted  only  for 
investigational  use  if  the  manufacturer, 
importer,  or  other  sponsor  of  the  device 
complies  with  the  IDE  regulations. 

To  date,  FDA  has  issued  final  rules 
requiring  the  submission  of  PMA's  for 
nine  preamendment  class  m  devices. 
Additionally.  FDA  has  issued  proposed 
rules  for  10  other  devices.  There  are  116 
remaining  preamendment  class  III 
devices  tot  which  FDA  has  not  yet 
initiated  action  requiring  the 
submission  of  PMA's. 

The  Safe  Medical  Devices  Act  of  1990 
(the  SMDA)  (Pub.  L.  101-629)  changed 
the  definition  of  class  II  devices  from 
those  for  which  a  performance  standard 
is  necessary  to  provide  reasonable 
assurance  of  safety  and  efiiactiveness  to 


those  for  which  there  is  sufficient 
information  to  est^li^  special  controls 
to  provide  such  assurance.  Special 
controls  include  performance  standards, 
postmarket  surveillance,  patient  * 

registries,  guidelines  (including 
guidelines  for  the  submission  of  clinical 
data  in  premarket  notification 
submissions  in  accordance  with  section 
510(k)),  recommendations,  and  other 
appropriate  actions  the  agency  deems 
necessary  to  provide  such  assurance. 
Thus,  the  SMDA  modified  the  definition 
of  class  n  devices  to  permit  reliance  on 
special  controls,  rather  than 
performance  standards  alone,  to  provide 
reasonable  assurance  of  safety  and 
effectiveness. 

The  SMDA  also  added  new  section 
515(1)  (21  U.S.C.  360e(i))  to  the  act.  This 
section  requires  FDA  to  order 
manufactiuers  of  preamendment  class 
in  devices  for  which  no  final  regulation 
has  been  issued  requiring  the 
submission  of  PMA's  to  submit  to  the 
agency  a  summary  of,  and  a  citation  to, 
any  information  known  or  otherwise 
available  to  them  respecting  such 
devices,  including  adverse  safety  and 
effectiveness  information  which  has  not 
been  submitted  under  section  519  of  the 
act  (21  U.S.C.  360i).  Section  519  of  the 
act  (21  U.S.C.  360i)  requires 
manufacturers,  importers,  or 
distributors  to  maintain  recc»xis  and  to 
report  information  that  reasonably 
suggests  that  one  of  its  marketed  devices 
may  have  caused  or  contributed  to  a 
death  or  serious  injury  or  that  a 
malfunction  of  the  device  is  likely  to 
cause  death  or  serious  injury  on 
recurrence.  Section  515(i)  of  the  act  also 
directs  FDA  to  either  revise  the 
classification  of  the  device  into  class  I 
or  class  II  or  require  the  device  to 
remain  in  class  III;  and  for  devices 
remaining  in  class  m,  to  establish  a 
schedule  for  the  promulgation  of  a  rule 
requiring  the  submission  of  PMA's  for 
the  device. 

In  the  Federal  Register  of  May  6, 1994 
(59  FR  23731),  FDA  announced  its 
strategy  for  addressing  the  remaining 
preamendment  class  ffl  devices.  In  that 
notice,  FDA  made  available  a  document 
setting  forth  its  strategy  for 
implementing  the  provisions  of  the 
SMDA  which  require  FDA  to  review  the 
classification  of  certain  class  III  devices, 
and  either  reclassify  them  into  class  I  or 
class  n  or  retain  them  in  class  IIL 
Pursuant  to  this  plan,  the  agency 
divided  the  universe  of  preamendment 
class  m  devices  into  the  following  3 
groups.  Group  1  devices  are  devices  that 
FDA  believes  raise  significant  questions 
of  safety  and/or  effiectiveness,  but  are  no 
.  longer  used  or  are  very  limited  in  use. 
Group  2  devices  are  devices  that  FDA 


believes  have  a  high  potential  for  being 
reclassified  into  class  n.  Group  3 
devices  are  devices  that  FDA  believes 
are  currentiy  in  commercial  distribution 
and  are  not  likely  candidates  for 
reclassification.  There  are  a  total  of  43. 
31,  and  42  (IS  high  priority)  devices  in 
Groups  1,  2,  and  3,  respectively. 

In  the  May  6, 1994  notice,  FDA 
announced  its  intent  to  call  for  the 
submission  of  PMA's  for  the  15  highest 
priority  devices  in  Ooup  3  and  for  all 
Group  1  devices.  The  agency  also         „ 
announced  its  intent  to  issue  an  order 
imder  section  515(1)  of  the  act  for  the 
remaining  Group  3  devices  and  all  of 
the  Group  2  devices.  Under  section 
515(i)  of  the  act,  FDA  is  authorized  to 
require  the  submission  of  the  adverse 
safety  and  effectiveness  information 
identified  in  the  summary  and  citation 
submitted  in  resf^nse  to  this  order,  if 
such  information  is  available.  Based 
upon  the  information  submitted  in 
response  to  this  order,  FDA  will  either 
propose  reclassification  of  some  or  all  of 
these  devices  into  class  I  or  class  n,  or 
propose  retaining  some  or  ail  of  them  in 
class  m. 

In  this  dociunent,  FDA  is  requiring 
manufacturers  of  all  31  devices  in 
Group  2  to  submit  a  summary  of,  and 
citation  to,  all  safety  and  effectiveness 
information  known  or  otherwise 
available  to  them  resp>ecting  such 
devices,  including  adverse  information 
concerning  the  devices  which  has  not 
been  submitted  under  section  519  of  the 
act.  As  noted  above,  FDA  believes  that 
these  devices  have  a  higher  potential  for 
reclassification  provided  that 
manufacturers  collect,  analyze,  and 
submit  the  necessary  supf>orting 
information  in  response  to  this  notice. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  publishing  a  similar 
notice  with  respect  to  the  27  remaining 
Group  3  devices. 

n.  Statutory  Authority  and 
Enfiorcenimt 

In  addition  to  the  provisions  of 
section  515(1)  of  the  SMDA  described 
above,  this  order  is  issued  under  section 
519  of  the  act,  as  implemented  by 
§  860.7(g)(2)  (21  CFR  860.7(g)(2)).  This 
regulation  authorizes  FDA  to  require 
reports  or  other  information  bearing  on 
the  classification  of  a  device.  Section 
519  of  the  act  also  requires  the  reporting 
of  any  death  or  serious  injury  caused  by 
a  device  or  by  its  malfunction. 

Failure  to  mmish  the  information 
required  by  this  order  results  in  the 
device  being  misbranded  under  section 
502(t)  of  the  act  (21  U.S.C.  352  (t))  and 
is  a  prohibited  act  under  sections  301(a) 
and  (q)  of  the  act  (21  U.S.C.  331(a)  and 
(q)).  The  agency  will  use  its  enforcement 
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powers  to  deter  noncompliance. 
Violations  of  section  301  of  the  act  may 
be  subject  to  seizure  or  injunction  under 
sections  304(a)  and  302(a)  of  the  act  (21 
U.S.C.  334(aj  and  332(a)  respectively). 
In  addition,  violations  under  section 
301  of  the  act  may  be  subject  to  civil 
penalties  under  section  303(f)  of  the  act 
(21  U.S.C  333(f))  and  criminal 
prosecuti(Hi  under  section  303(a)  of  the 
act  (21  U.S.C  333(a)). 

m.  Order 

The  agency  is  hereby  issuing  this 
order  under  sections  515(i)  and  519  of 
the  act  and  §  860.7(g)(1)  of  the 
regulations.  Underihe  order,  the 
reqeired  information  shall  be  submitted 
by  the  dates  listed  below  so  that  FDA 
may  begin  promptly  the  process 
established  by  section  51S(i)  of  the  act 
to  either  revise  or  sustain  the  current 
classification  of  these  devices. 

A.  Deadlines  for  Submission  of 
Information 

For  the  following  8  devices,  the 
required  information  shall  be  submitted 
by  August  14, 1996. 

1.  §864.7250  Erythropoietin  assay. 

2.  §  864.7300  Fibrin  monomer 
paracoaguiation  test 

3.  §  876.3630  Penile-rigidity  impkmt 

4.  §  878.5360  Tweezer-type  epUatar. 

5.  §  884.1060  Endometrial  aspirator. 

6.  §  884.1100  Endometrial  brush. 

7.  §884.1185  Endometrial  washer. 

8.  §886.3920  Eye  valve  implant. 
For  the  following  9  devices,  the 

required  informatioii'^iall  be  s\ibmitted 
by  F*ruary  14, 1997. 

9.  §  866.3305  Herpes  simplex  virus 
serological  reagents. 

10.  §  866.3510  Rubella  virus 
seroloffcal  reagents. 

11.  §870.3620  Pacemaker  lead 
adaptor. 

12.  §  872.6080  Airbrush. 

13.  §  876.4480  Electrohydraulic 
lithotriptor. 

14.  §  878.3610  Esophageal  prosthesis. 

15.  §  878.3720  Tracheal  prosthesis. 

16.  §  884.4100  Endoscopic 
electrocautery  and  accessories. 

17.  §884.4150  Bipolar  endoscopic, 
coagulator-cutter  and  accessories . 

For  the  following  10  devices,  the 
reqiured  information  shall  be  submitted 
by  August  14, 1997. 

18.  §  868.1150  Indwelling  blood 
carbon  dioxide  partial  pressure  (Pco2) 
analyzer. 

19.  §  868.1170  Indwelling  blood 
hydrogen  ion  concentration  (pH) 
analyzer. 

20.  §868.1200  Indwelling  blood 
oxygen  partial  pressure  (Pco2)  analyzer. 

21.  §  870.3680(b)  Cardiovascular 
permanent  pacemaker  electrode. 


22.  §870.4260  Cardiopulmonary 
bypass  arterial  line  blood  filter. 

23.  §870.4350  CarxiiopulmoDary 
bypass  oxygenator. 

,  24.  §  876.5860  High  permeability 
hemodialysis  system. 

25.  §  878.5650  Topical  oxygen 
chamber  for  extremities. 

26.  §882.5940  Electroconvulsive 
therapy  device. 

27.  §888.3660  Shoulder  joint  metal/ 
polymer  semi-constrained  cemented 
prosthesis. 

For  the  following  4  devices,  the 
required  information  shall  be  submitted 
by  August  14, 1998. 

28.  §870.3710  Pacemaker  repair  or 
replacement  material. 

29.  §870.4320  C^iopulmonary 
bypass  pulsatile  flow  generator. 

30.  §  870.S200  External  cardiac 
compressor. 

31.  §876.554Q(b)(l)Imp7ajited!>/ood 
access  device. 

B.  Required  Contents  of  Submissions 

By  the  dates  listed  above,  all 
manufacturers  currently  marketing 
preamendments  class  in  devices  subject 
to  this  order  shall  provide  a  simunary 
of,  and  citation  to,  any  information 
known  or  otherwise  available  to  them 
respecting  the  devices,  inclutting 
adverse  safety  and  effectiveness  data 
which  has  not  been  submitted  under 
section  519  of  the  act.  FDA  suggests  that 
it  may  be  in  the  best  interest  of 
submitters  tastunmarize  the 
infermation  submitted  under  section 
519  of  the  act  to  facilitate  FDA's 
decision  making,  even  though  such 
information  is  not  required. 

The  information  should  be  submitted 
in  one  of  the  two  following  formats 
depending  on  whether  the  applicant  is 
aware  of  any  information  which  would 
support  the  reclassification  of  the  device 
into  class  I  (general  controls)  or  class  II 
(special  controls).  Information  which 
woiild  support  the  reclassification  of  the 
device  must  consist  of  adequate,  valid 
scientific  evidence  showing  that  general 
controls  alone  (class  I),  or  general 
controls  and  special  controls  (class  11) 
■will  provide  a  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device. 

For  manufactiuers  who  do  not  believe 
that  existing  information  would  support 
the  reclassification  of  their  device  into 
class  I  or  class  II,  the  information 
provided  should  be  submitted  in  the 
following  format: 

1.  Indications  for  use.  A  general 
description  of  the  disease  or  condition 
to  be  diagnosed,  treated,  cured, 
mitigated,  or  prevented,  including  a 
description  of  the  patient  population  for 
which  the  device  is  intended 


2.  Device  description.  An  explanation 
of  how  the  device  functions,  significant 
physical  and  performance 
characteristics  of  the  device,  and  basic 
scientific  concepts  that  form  the  basis 
for  the  device. 

3.  Other  device  labeling.  Other  device 
labeling  that  includes  contraindications, 
warnings  and  precautions  and/or 
promotional  materials. 

4.  Risks.  A  siunmary  of  all  adverse 
safety  and  effectiveness  information  and 
identification  of  the  risks  presented  by 
the  device  as  well  as  any  mechanisms 
or  procediues  which  will  control  the 
risk. 

5.  Alternative  practices  and 
procedures.  A  description  of  alternative 
practices  or  procedures  for  diagnosing, 
treating,  preventing,  curing,  or 
mitigating  the  disease  or  condition  for 
whidi  the  device  is  intended. 

6.  Summary  of  preclinical  and 
clinical  data.  The  siunmary  of 
preclinical  and  clinical  data  should 
include  the  conclusions  drawn  from  the 
studies  which  support  the  safety  and 
effectiveness  of  the  device  as  well  as 
special  controls,  if  any,  which  address 
the  adverse  effects  of  the  device  on 
health.  The  siunmary  should  include  a 
brief  description  of  die  objective  of  the 
studies,  the  experimental  design,  how 
the  data  were  collected  and  analyzed, 
and  a  brief  description  of  the  results  of 
the  studies,  whether  positive,  negative, 
or  inconclusive.  The  summary  of  the 
clinieal  study(ies)  should  also  include  a 
discussion  of  the  subject  inclusion  and 
exclusion  criteria,  the  study  population, 
reasons  for  patient  discontinuations, 
and  results  of  statistical  analyses. 

7.  Bibliography.  A  copy  of  the  key 
references,,  a  brief  summary  of  the 
salient  features  of  each  key  reference, 
and  a  brief  discussion  of  why  the 
reference  is  relevant  to  an  evaluation  of 
the  safety  and  effectiveness  evaluation 
of  the  device. 

Manufacturers  who  |)elieve  that 
existing  information  would  support  the 
reclassification  of  their  device  into  class 
I  or  class  II  may  either  submit 
information  using  the  format  described 
below  or  may  submit  a  formal 
reclassification  petition,  which  should 
include  the  information  described 
below  in  addition  to  the  information 
required  under  21  CFR  860.123. 

1.  Identification.  A  brief  narrative 
identification  of  the  device.  This 
identification  should  be  specific  enough 
to  distinguish  a  particular  device  fiom 
a  generic  type  of  device.  Where 
appropriate,  this  identification  should 
include  a  listing  of  the  materials,  and 
the  component  parts,  and  a  description 
of  the  intended  use  of  the  device. 
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2.  Aisles  to  health.  An  identification  of 
the  risks  to  health  should  be  provided. 
This  section  should  summarize  all 
6Klverse  safety  and  effectiveness 
information,  which  have  not  been 
submitted  under  section  519  of  the  act, 
particularly  the  most  significant.  The 
mechanisms  or  procediues  which  will 
control  the  risk  should  be  described.  A 
list  of  the  general  hazards  associated 
with  the  device  and  a  bibliography  with 
copies  of  the  referenced  matenn  should 
be  provided. 

3.  Recommendation.  A  statement 
whether  the  manufacturer  believes  the 
device  should  be  reclassified  into  class 
I  or  class  n. 

4.  Summary  of  reasons  for 
recommendation.  Eachjnanufactiuer 
should  include' a  summary  of  the 
reasons  for  requesting  reclassification  of 
its  device  and  an  explanation  why  it 
believes  the  device  meets  the  statutory 
criteria  for  reclassification  into  class  I  or 
class  n.  Each  manufacturer  should  also 
identify  the  special  controls  th^  it 
believes  would  be  sufficient  to  provide 
reasonable  asstuance  of  the  safety  and 
effectiveness  of  its  device  if  it  believes 
the  device  shoiUd  be  reclassified  into 
class  n. 

5.  Summary  of  valid  scientific 
evidence  on  which  the  recommendation 
is  based.  Manufacturers  are  advised 
that,  when  considering  a  formal 
reclassification  petition,  FDA  will  rely 
only  upon  vahd  scientific  evidence  to 
determine  that  there  is  reasonable 
asstuance  of  the  safety  and  efiiactiveness 
of  the  device,  if  regulated  by  general 
controls  alone  (class  I)  or  by  general 
controls  and  special  controls  (class  0). 


V 


Valid  scientific  evidence  consists  of 
evidence.frcHn  well-controlled 
investigations,  partially  controlled 
studies,  studies  and  objective  trials 
without  matched  controls,  well- 
documented  case  histories  conducted  by 
qualified  experts,  and  reports  of 
significant  human  experience  with  a 
marketed  device,  from  which  it  can 
fairly  and  responsibly  be  concluded  by 
qualified  experts  that  there  is  reasonable 
assurance  of  the  safety  and  effectiveness 
of  a  device  under  its  conditions  of  use. 
"She  evidence  required  may  vary 
according  to  the  characteristics  of  the 
device,  its  conditions  of  use,  the 
existence  and  adequacy  of  warnings  and 
other  restrictions,  and  the  extent  of 
experience  with  its  use.  Isolated  case 
reports,  random  experience,  reports 
lacking  sufficient  details  to  permit 
scientific  evaluation,  and 
unsubstantiated  opinions  are  not 
regarded  as  valid  scientific  evidence  to 
show  safety  or  effectiveness.  (See 
§860.7(c)(2).) 

According  to  §  860.7(d)(1)  there  is 
reasonable  assurance  that  a  device  is 
safe  when  it  can  be  determined,  based 
upfm  valid  scientific  evidence,  that  the 
probable  benefits  to  health  bom  use  of 
the  device  for  its  intended  uses  and 
conditions  of  use,  when  accompanied 
by  adequate  directions  and  warnings 
against  unsafe  use,  outweigh  any 
probable  risks.  The  valid  scientific 
evidence  used  to  determine  the  safety  of 
a  device  shall  adequately  demonstrate 
the  absence  of  unreasonable  risk  of 
illness  or  injury  associated  with  the  use 
of  the  device  for  its  intended  uses  and 
conditions  for  use.  Moreover,  pursuant 


to  §  860.7(eKl),  there  is  reesonable 
assurance  that  a  device  is  effective  when 
it  can  be  determined,  based  upon  vaUd 
'scientific  evidence,  that  in  a  significant 
portion  of  the  tai^get  population,  the  use 
of  the  device  for  its  intended  uses  and 
conditions  of  use,  when  accompanied 
by  adequate  directions  for  use  and 
warnings  against  unsafe  use,  will 
provide  clinically  significant  results. 
Manufacturers  submitting  a  formal 
reclassification  petition  may  wish  to 
request  two  petitions  as  examples  of 
successful  reclassification  petitions. 
Magnetic  resonance  imaging  devices. 
Docket  Nos.  87P-0214/CP  through  87P- 
0215/CP0013,  and  Nd:YAG  Laser  for 
posterior  capsulotomy  devices.  Docket 
No.  86P-0083,  were  both  reclassified 
from  class  III  to  class  II  subsequent  to 
the  submission  of  a  reclassification 
petition.  Both  petitions  are  available 
upon  submission  of  a  Freedom  of 
Information  request  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20850. 

IV.  Suboussion  of  Required  Information 

The  summary  of,  and  citation  to,  any 
information  required  by  the  act  must  be 
submitted  by  the  dates  listed  above  to 
the  Document  Mail  Center  (address 
above). 

Dated;  July  13, 1995. 
Jonph  A.  Levitt,  •■ 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
(PR  Doc  9&-19945  Filed  S-11-95;  8:45  am] 
emiNO  CODE  4ii»>oi-f 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  121, 125, 127, 135,  and 
145 

[Docket  No.  28293;  Notice  No.  95-12] 

RIN:  2120-AF71 

Operational  and  Structural  Difftculty 
Reports 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to 
revise  the  reporting  requirements  for  air 
carrier  certiftcate  holders  and 
certificated  domestic  and  foreign  repair 
stations  concerning  failures, 
malfunctions,  and  defects  of  aircraft, 
aircraft  engines,  systems,  and 
components.  The  proposed  rule  would 
clarify  and  standardize  the  type  of 
information  submitted  to  the  FAA* 
allowing  the  FAA  to  identify  trends  that 
may  affect  aviation  safety.  This  action 
was  prompted  by  an  internal  FAA 
review  of  the  effectiveness  of  the 
reporting  system  and  by  air  carrier 
industry  concern  over  the  quality  of  the 
data  being  reported  by  air  carriers.  The 
objective  of  the  proposed  rule  is  to 
update  and  improve  the  reporting 
system  to  effiectively -collect  and 
disseminate  clear  and  concise 
information,  particularly  with  regard  to 
aging  aircraft,  to  the  aviation  industry. 

DATES:  Comments  must  be  submitted  on 
or  before  November  13, 1995. 

ADDRESSES:  Comments  on  this  notice 
should  be  delivered,  in  triplicate,  to: 
Federal  Aviation  Administration,  Office 
of  the  Chief  Counsel,  Attention:  Rules 
Docket  (AGC-200).  Docket  No.  28293, 
800  Independence  Avenue  SW., 
Washington,  DC  20591.  Comments 
deliverml  must  be  marked  Docket  No. 
28293.  Comments  may  also  be 
submitted  electronically  to  the 
following  Internet  address: 
nprmcmts@mail.hq.faa.gov.  Comments 
may  be  examined  in  Room  915G 
weekdays  between  8:30  a.m.  and  5  p.m., 
except  on  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Benjamin  J.  Burton,  Aircraft 
Maintenance  Division,  AFS-330,  Flight 
Standards  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591, 
telephone  (202)  267-3797. 


SUPPt^MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such  - 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  federalism, 
or  economic  impact  that  might  result 
from  adopting  the  proposals  in  this 
notice  are  also  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Comments  should 
identify  the  regulatory  docket  or  notice 
number  and  should  be  submitted  in 
triplicate  to  the  Rules  Docket  address 
s{>ecified  above.  All  comments  ro^e^ed" 
on  or  before  the  closing  date  for  ;  -i  '*    ■ 
comments  specified  will  be  considered 
by  the  Administrator  before  taking 
action  on  this  proposed  rulemaking.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  received  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerning  this  rulemaking 
will  be  filed  in  the  docket.  Conunenters. 
wishing  the  FAA  to  acknowledge 
receipt  of  their  comments  submitted  in 
response  to  this  notice  must  include  a 
preaddressed,  stamped  postcard  on 
which  the  following  statement  is  made": 
"Comments  to  Docket  No.  28293."  The' 
postcard  will  be  date  stamped  and 
mailed  to  Ihe  commenter. 

Availability  of  the  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry. 
Center,  APA-220,  800  Independence 
Avenue  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484.  * 

Persons  interested  in  being  placed  on  ' 
the  mailing  list  for  future  NPF^Is 
should  request  from  the  above  office  a 
copy  of  Advisory  Circular  No.  11-2A, 
Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

Background 

Sections  121.703, 127.313,  and 
135.515  require  that  holders  of 
certificates  issued  under  part  121, 127, 
or  135  submit  reports  on  certain 
specified  failures,  malfuncticHis,  or 
defects  of  specific  systems  and  on  all 
other  failures,  malfunctions,  or  defects 
that,  in  the  opinion  of  the  certificate 
holder,  have  endangered  or  may 
endanger  the  safe  operation  of  an 


aircraft.  Section  125.409  requires  that 
part  125  certificate  holders  report  each 
failure,  malfunction,  or  defect.  In 
addition,  §§  145.63  and  245.79  contain 
provisions  for  certificated  domestic  and 
foreign  repair  stations,  respectively,  to 
report  defects  or  recurring  unairworthy 
conditions  of  any  aircraft,  powerplant, 
propeller,  or  any  component  thereof  to 
the  FAA.  Both  certificate  holders  and 
certificated  repair  stations  must  submit 
the  reports  described  above  to  the  FAA. 
In  accordance  with  the  Flight  Standards' 
Service  Difficulty  Program,  set  forth  in 
FAA  Order  No.  8010.2,  the  information 
is  reviewed  and  evaluated  by  the 
Principal  Maintenance  Inspector  (PMI) 
and  mailed  to  the  FAA's  Mike 
Monroney  Aeronautical  Center  in 
Oklahoma  City,  OK,  for  input  into  the 
Service  Difficulty  Reporting  Subsystem 
(SDRS).  The  report  data  is  entered  into 
the  SDRS  and  compiled  to  generate  a 
weekly  summary  that  is  distributed  to 
aircraft  manufactiu^rs,  air  carriers, 
repair  stations,  members  of  the  general 
aviation  community,  and  various  offices 
of  the  FAA.  Additional  review  and 
evaluation  of  the  data  are  accomplished 
by  the  Aeronautical  Center  to  identify 
trends  or  significant  reports.  The 
appropriate  FAA  office  is  notified  if 
trends  or  significant  safety  items  are 
noted. 

Sections  121.705, 127.315,  and 
135.417  contain  provisions  for 
submitting  a  summary  report  to  the  FAA 
on  mechanical  difficulties  or 
malfunctions  that  interrupt  a  flight  or 
cause  unscheduled  aircraft  changes, 
stops,  or  diversions  en  route  that  are  not 
required  to  be  reported  under  §  121.703, 
127.313,  or  135.415,  respectively. 
Section  121.705  also  requires  a 
summary  report  containing  information 
on  the  number  of  aircraft  engines 
removed  prematurely  because  of  a 
malfunction,  failure,  or  defect  and  the 
number  of  propeller  featherings  that 
ocau-  in  flight  for  other  than  training 
purposes,  demonstrations,  or  flight 
checks. 

Section  127.315  requires  further 
summary  reports  containing  information 
on  the  number  of  engines  removed,  and 
§  135.417  requires  further  summary 
reports  on  the  number  of  propeller 
featherings  that  occur. 

The  reporting  requirements  for  §  21.3 
have  not  been  addressed  in  this  notice. 
ARAC  decided  and  FAA  agreed  that 
revisions  to  this  section  were  not 
intended  as  part  of  the  FAA's  original 
task  assignment  to  ARAC. 

History 

The  explosive  decompression  and 
structural  failure  of  a  Boeing  737-200 
series  aircraft  on  April  28, 1988,  focused 
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worldwide  attention  on  aging  air  carrier 
fleets.  As  a  result  of  this  event,  a  joint 
effort  between  the  air  carrier  industry 
and  regulatory  authorities  was 
established  to  address  the  continued 
airworthiness  of  the  air  transport  fleet. 
This  effort  led  to  the  establishment  of 
the  Airworthiness  Assurance  Task  Force 
(AATF). 

The  AATF's  activities  focused  on  five 
major  efforts  that  were  a  direct  result  of 
airworthiness  issues  presented  by 
airlines  and  aircraft  manufactiu^rs  at 
the  First  International  Conference  on 
Aging  Airplanes,  which  was  hosted  by 
the  FAA  in  June  1988.  One  of  the  issues 
presented  at  the  conference  was  the 
need  to  ensure  an  adequate 
communications  system  between 
airlines,  manufacturers,  and  the  FAA. 
This  task  was  assigned  to  the  Improved 
Airworthiness  Communications 
Steering  Committee  (lACSC)  Data 
Collection  Subcodimittee  of  the  AATF. 

The  FAA  attended  joint  FAA/industry 
meetings  with  the  LACSC  to  discuss 
problems  associated  with  §§  121.703, 
121.705,  145.63, 145.79,  and  die  Service 
Difficidty  Report  (SDR)  program.  Issues 
addressed  in  the  March  21, 1991. 
General  Accoimting  Office  (GAO)  report 
entitled  Changes  Needed  in  FAA  's 
Service  Difficulty  Reporting  Program 
and  written  proposals  &t>m  LACSC 
surfaced  as  points  of  discussion  during 
the  FAA/industry  meetings.  Members  of 
the  air  carrier  industry  and  FAA 
personnel  expressed  concern  that, 
because  of  a  lack  of  a  standardized 
reporting  format,  there  are  varied 
interpretations  of  what  is  required  to  be 
reported.  It  was  also  noted  that  report 
information  submitted  by  air  carriers  is 
inconsistent  from  airline  to  airline  and 
results  in  incomplete  data.  In  addition, 
air  carriers  voiced  concern  about  the 
timeliness  of  the  FAA's  dissemination 
of  SDR  information.  The  lACSC  noted 
that  the  manual  data  entry  of  reports 
into  the  SDRS  delays  the  distribution  of 
information  to  the  airlines. 

The  lACSC  recommended 
establishing  a  ne^  §  121.704.  This  new 
section  specifically  would  address 
defects  in  aircraft  structiues  and 
problems  normally  associated  with 
aging  aircraft.  The  lACSC  further 
suggested  that  the  reporting 
requirements  of  §§  121.703(a)(14)  and 
121.703(a)(15)  relating  to  aircraft 
structiues  be  revised  and  transferred  to 
the  proposed  new  section.  The  proposed 
reporting  requirements  would  enable 
collection  of  information  on 
discrepancies  found  in  primary 
structure  or  principal  structural 
elements.  In  addition,  information  on 
discrepancies  found  in  composite 
materials  that  comprise  primary 


structiue  or  principal  structural 
elements  would  be  collected. 

The  LACSC  also  suggested  revising 
§8 145.63  and  145.79  to  allow  part  121 
certificate  holders  to  require  certificated 
repair  stations  to  submit  the  reports 
required  under  proposed  §§  121.703  and 
121.704  when  a  repair  station  discovers 
a  malfunction  or  defect  in  a  certificate 
holder's  aircraft.  This  change  would 
serve  to  reduce  the  niunber  of  duplicate 
reports  on  the  same  problem  ftt>m  air 
carriers  and  repair  stations,  who 
presentiy  are  both  required  to  report  the 
occurrence. 

The  LACSC  was  realigned  as  the 
International  Airworthiness 
Communications  Working  Group 
(LACWG)  under  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC).  The  ARAC  was  established 
under  FAA  Order  No.  1110.119,  dated 
February  22, 1991,  to  advise  the  FAA  on 
aviation  safety-related  rulemaking 
activity  on  a  wide  range  of  issues. 
Following  the  evaluation  of  the 
L'fCWG's  recommendation  for  the 
revision  of  part  121,  the  ARAC  tasked 
the  group  with  preparing  similar 
recommendations  for  operations 
conducted  under  parts  125, 127,  and 
135. 

Diuing  preparation  of  the 
recommendations  for  parts  125, 127, 
and  135,  the  lACWG  noted  that  the 
ciurent  reliability  reporting 
requirements  of  §§  127.315  and  135.417 
are  also  unnecessary.  There  is  no 
equivalent  section  in  part  125. 
Therefore,  the  lACWG  su^ested 
deleting  §§  127.315  and  135.417,  which 
would  be  consistent  with  the  LACWG's 
proposed  deletion  of  §  121.705. 
Currentiy,  reliability  information  for 
operations  conducted  imder  these  parts 
must  be  monitored  in  accordance  with 
§§127.136  and  135.431. 

The  LA.CSC  also  was  of  the  opinion 
that  the  current  reporting  requirements 
of  §  121.705  are  unnecessary  because 
the  data  reported  is  reliability 
information  that  does  not  a^ct  ffight 
safety.  The  subcommittee  further  stated 
that  this  regidation  does  not  provide 
sufficient  guidance  on  the  type  or  scopie 
of  the  information  to  be  reported; 
therefore,  reporting  is  inconsistent. 
Reliability  information  currentiy  must 
be  monitored  in  accordance  with 
§  121.373.  Consequentiy,  LACSC  did  not 
beUeve  §  121.705  was  necessary  and 
suggested  that  it  be  deleted. 

Subsequent  discussions  within  the 
working  group  revealed  that 
§  121.705(a)  woidd  need  to  remain  in 
the  regidation  so  that  PMI's  woiUd 
continue  to  receive  timely  information 
from  air  carriers  on  mechanical 
interruptions  of  flights  caused  by 


malfunctions  or  defects  that  are  not 
required  to  be  reported  to  the  SDRS.  The 
working  group,  therefore,  recommended 
deleting  only  §§  121.705  (b)  and  (c), 
127.315(b),  and  135.417(b),  which  relate 
to  premature  engine  removals  and  in- 
flight propeller  featherings. 

The  Proposed  Rule 

Based  on  the  earlier  joint  discussions 
with  representatives  of  the  air  carrier 
industry,  recommendations  from  the 
ARAC,  and  an  internal  review  of  the 
SDR  program,  the  FAA  recognizes  that 
improvements  to  reporting  requirements 
and  the  SDR  program  are  necessary. 
This  proposed  rule  presents  actions  to 
correct  deficiencies  cited  during  the 
FAA/industry  meetings  and  in  the  GAO 
report,  and  was  developed  based  on  the 
recommendations  from  the  ARAC. 

This  proposed  rule  would  modify  the 
ourent  reporting  requirements  for  air 
carriers  and  repair  stations  to 
standardize  report  information.  The 
proposed  rule  also  would  explicitiy 
permit  the  submission  of  the  required 
reports  in  an  electronic  form  to 
encoiuage  reporting  that  will  give  the 
FAA  information  on  a  near  real-time 
basis.  In  addition,  the  proposed  rule 
would  revise  the  current  reporting 
requirements  for  air  carriers  to  include 
the  reporting  of  certain  occurrences  or 
detections  of  failiues,  malfunctions,  or 
defects  of  aircraft,  aircraft  engines, 
systems,  and  components  that  occxu 
during  ground  operations  and  that  could 
affect  the  safety  of  ffight  operations. 

The  proposed  rule  would  also  allow 
part  121. 125. 127.  or  135  certificate 
holders  to  require  a  certificated 
domestic  or  foreign  repair  station  to 
submit  operational  and  structural 
difficulty  reports  to  the  FAA  on  behalf 
of  the  certificate  holder  when  the  repair 
station  discovers  defects  or  unairworthy 
conditions.  This  provision  would 
eliminate  duplicate  reporting  of  a 
problem  by  the  air  carrier  and  the  repair 
station.  The  proposed  rule  would  delete 
§§  121.705  (b)  and  (c),  127.315(b),  and 
135.417(b),  removing  the  requirement 
for  submitting  siunmary  reports  on 
prematiue  engine  removals  and  in-flight 
propeller  featherings  because  this 
information  is  reliabiUty-related  data 
rather  than  safety-of-ffight  data.  The 
proposed  rule  also  would  add  new 
§§  121.704, 125.410,  127.314,  and 
135.416  to  specifically  address  the 
reporting  of  structiual  defects  and 
problems  normally  associated  with 
aging  aircraft. 

Sections  121.703. 125.409. 127.313. 
and  135.415  would  be  revised  to  focus 
on  the  reporting  of  operational  defects, 
and  new  §§  121.704, 125.410, 127.314, 
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and  135.416  would  be  added  to  manage 
the  reporting  of  structural  defects. 

Section  125.409  would  be  revised  by 
requiring  reports  for  specific  events 
rather  than  reports  of  the  occurrence  or 
detection  of  every  failure,  malfunction, 
or  defect  The  proposed  change 
eliminates  the  reporting  of  defects  that 
do  not  compromise  the  airworthiness  of 
the  aircraft  The  proposal  would  add 
requirements  to  part  125  that  are 
equivalent  to  the  reporting  requirements 
in  proposed  $§  121.703, 127.313,  and 
135.415. 

In  proposing  to  revise  the  part  135 
reporting  requirements,  the  FAA 
recognizes  that  aircraft  maintained  in 
accordance  with  part  135  may  operate 
under  part  91  at  times;  hoMrever,  all  part 
135  reporting  requirements  would  apply 
as  long  as  the  aircraft  is  maintained 
under  part  135. 

Reporting  requirements  would  be 
revised  for  each  of  Jthe  proposed 
sections  to  standardize  report 
information.  Required  reporting 
information  would  be  revised  to  include 
total  aircraft  flight  time  to  aid  in 
evaliiating  corrosion  and  aircraft 
structural  btigue.  In  addition,  the 
amount  of  elapsed  time  since  the  last 
maintenance  performed  on  components 
would  be  added  to  determine  how  long 
components  have  been  in  service. 
Information  on  manufacturer's  part 
numbers  and  serial  numbers  would  be 
added  to  develop  trend  information. 
Reporting  procedvires  would  also  be 
revised  to  encourage  the  electronic 
transmission  of  data  directly  to  a 
centralized  collection  point  as  specified 
by  the  FAA.  (Presently,  the  data  base  is 
maintained  at  the  Mike  Monroney 
Aeronautical  Center.)  A  program  that 
enters  SDR  data  electronically  into  the 
SDRS  would  be  optional.  The  electronic 
submission  of  data  would  provide  a 
database  that  is  near  real-time.  Data 
would  be  uploaded  and  available  the 
next  business  day.  The  proposed  rule 
would  also  provide  for  collecting 
information  on  aborted  or  "rejected" 
takeofis  caused  by  the  failure, 
malfunction,  or  defect  of  an  aircraft 
component  or  system.  This  information 
would  be  used  to  generate  statistical 
data  for  futxire  analysis  of  the  safety     > 
implications  such  events  may  have  on 
fli^t  operations. 

Sections  145.63  and  145.79  would  be 
revised  to  allow  parts  121, 125, 127,  and 
135  certificate  holders  to  require 
certificated  domestic  and  foreign  repair 
stations  to  submit  the  reports  required 
under  the  proposed  sections  of  parts 
121, 125, 127,  and  135  on  behalf  of  the 
certificate  holder  when  the  repair 
station  discovers  a  malfunction  <a 
defect.  This  proposed  change  would 


eliminate  the  requirement  for  the  air 
carrier  and  the  repair  station  to  report 
the  same  problem  to  the  FAA.  However, 
the  air  carrier  would  not  be  relieved  of 
the  responsibility  of  ensuring  that  these 
reports  are  submitted. 

The  purpose  of  the  proposed 
regulation  would  be  to  enhance  air 
carrier  safety  by  collecting  additional 
and  more  timely  data  that  identifies 
mechanical  failxires,  malfunctions,  and 
defects  which  may  be  a  serious  hazard 
to  the  operation  of  an  aircraft.  The 
information  collected  would  be  used  to 
develop  and  implement  corrective 
actions  to  help  prevent  future 
occurrences  of  Uiese  failures, 
malfunctions,  and  defects  once  they 
have  been  identified. 

It  should  be  noted  that  there  is 
currently  a  proposal  to  delete  part  127 
in  an  NPRM  published  in  the  Federal 
Register  oa  March  29, 1995,  regarding 
Coimnuter  Operations  and  General 
Certification  and  Operations 
Requirements  (60  FR  16230).  If  part  127 
is  deleted  in  that  final  rule  as  proposed, 
the  proposed  revisions  to  part  127  in 
this  NPRM  will  not  be  considered  in  the 
development  of  a  final  rule. 

General  Discussion  of  the  Proposed 
Rule 

Sections  121,703.  125.409.  127.313.  and 
135.415 

The  proposed  rule  would  change  the 
titles  of  §§  121.703, 127.313,  and 
135.415  fitim  "Mechanical  reliability 
reports"  to  "Operational  difficulty 
reports."  The  proposed  rule  also  wovdd 
change  the  title  of  §  125.409  from 
"Reports  of  defects  or  unairworthy 
conditions"  to  "Operational  difficulty 
reports."  The  title  change  would  reflect 
more  accurately  the  type  of  information 
collected,  which  may  be  categorized  as 
primarily  operational  and  safety-related 
information  rather  than  reliability  and 
failure  information  as  is  implied  by  the 
current  titles. 

Sections  121.703(a)(1).  125.409(a)(1). 
127.313(a)(1),  and  135.415(a)(1) 

Proposed  §§  121.703(a)(1), 
125.409(a)(1),  127.313(a)(1).  and 
135.415(a)(1)  would  specify  that  a 
certificate  holder  must  report  each 
failure,  malfunction,  or  defect  involving 
any  fire,  rather  than  only  those  fires  that 
occur  during  flight,  as  is  ciurently 
prescribed  by  the  regulations.  The 
proposed  changes  would  ensure  that 
information  is  also  reported  on  fires  that 
occiu'  on  the  ground  because  these  fires 
may  affect  the  safety  of  flight.  In 
addition,  the  current  requirement  to 
report  whether  the  related  fire-warning 
system  functioned  properly  in  the  event 


of  a  fire  caused  by  a  failure, 
malfunction,  or  defect  also  would  be 
retained  by  the  proposed  rule. 

Current  §§  121.703(a)(2), 
127.313(a)(2),  and  135.415(a)(2)  require  - 
certificate  holders  to  report  failures, 
malfimctions,  or  defects  concerning 
fires  during  flight  that  are  not  protected 
by  a  related  fire  warning  system. 
Proposed  §§  121.703(a)(1),  125.409(a)(1), 
127.313(a)(1),  and  135.41S(a)(l)  would 
retain  this  requirement  because  failures, 
malfunctions,  or  defects  involving  any 
fire  must  be  reported  by  the  certificate 
holder. 

Sections  121.703(a)(2),  125.409(a)(2). 
127.313(a)(2).  and  135.415(a)(2) 

Proposed  §§  121.703(a)(2), 
127.313(a)(2).  and  135.415(a)(2)  would 
revise  current  §§  121.703(a)(3), 
127.313(a)(3),  and  135.415(a)(3), 
respectively,  which  address  the 
reporting  of  failures,  malfunctions,  or 
defects  involving  false  fire  warnings 
during  flight.  The  proposed  rule  would 
require  that  any  false  fire  or  smoke 
warning  necessitating  the  use  of 
emergency  procedures  be  reported  to 
ensure  that  the  certificate  holder 
dociunents  occurrences  that  have  safety- 
of-flight  implications.  This  requirement 
also  would  be  added  to  pro{>osed 
§  125.409(a)(2). 

SecUons  121.703(aX3).  125.409(a)(9). 
127.313(a)(3).  and  135.415(a)(3) 

Proposed  §§  121.703(a)(3), 
127.313(a)(3),  and  135.415(a)(3)  would 
require  that  information  on  damage  to 
an  engine,  adjacent  structure, 
equipment,  or  components  caused  by  a 
failure,  malfimction,  or  defect  of  an 
engine  exhaust  system  be  reported  by 
the  certificate  holder  regardless  of 
whether  such  damage  occurred  in  flight 
or  on  the  ground.  Proposed 
§  125.409(a)(3)  would  add  the  same 
requirements  for  operations  conducted 
under  part  125.  Currently, 
§§  121.703(a)(4),  127.313(a)(4).  and 
135.415(a)(4)  require  only  that  the 
certificate  holder  report  to  the  FAA 
damage  to  an  engine,  adjacent  structure, 
equipment,  or  components  caused  by  an 
engine  exhaust  system  during  flight. 

SecUons  121.703(a)(4).  125.409(a)(4). 
127.313(a)(4).  and  135.415(a)(4) 

Proposed  §§  121.703(a)(4), 
127.313(a)(4),  and  135.415(a)(4)  would 
revise  the  current  requirements  in 
§§  121.703(a)(5).  127.313(a)(5),  and 
135.415(a)(5),  respectively,  by  requiring 
that  the  failure,  malfunction,  or  defect  of 
airplane  or  helicopter  componoits  that 
cause  an  accumulation  or  circulation  of 
smoke,  vapor,  or  toxic  or  noxious  fumes 
resulting  in  the  use  of  emergency 
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procedures  be  reported.  Proposed 
§  125.409(a)(4)  would  add  the  same 
requirements  for  operadons  conducted 
under  part  125.  These  pn^osed  changes 
would  eliminate  the  reporting  of  events 
that  do  not  affect  safety  by  indicating 
that  such  events  would  have  to  be 
reported  only  if  emergency  procedures 
are  exercised. 

The  proposed  change  also  would 
delete  the  words  "during  flight."  The 
proposed  reporting  requirement  would 
include  events  that  occur  in  flight  or  on 
the  groimd  and  would  expand  the 
repoirting  of  these  events  to  the  entire 
aircraft.  The  current  requirements  only 
cover  these  events  if  they  occur  in  the 
crew  compartment  or  passenger  calnn. 

Sections  121.703(a)(5).  125.409(aH5). 
127.313(a)(5).  and  135.415(a)(5) 

Hiese  proposed  sections  would 
combine  the  reporting  requirements  for 
engine  failures  and  shutdowns  in 
current  §§  121.703(a)(6),  121.703(a)(7), 
121.703(a)(8).  and  121.703(a)(9)  into 
proposed  §  121.703(a)(5);  current 
§§  127.313(a)(6),  127.313(a)(7), 
127.313(a)(8),  and  127.313(a)(9)  into 
proposed  §  127.313(a)(5);  and  current 
§§  135.415(a)(6),  135.415(a)(7), 
135.415(a)(8),  and  135.415(a)(9)  into 
proposed  §  135.415(a)(5).  An  equivalent 
§  125.409(a)(5)  would  also  be  added. 

The  proposed  change  would  require 
that  the  certificate  holder  report  failiues. 
malfunction,  or  defects  involving  all 
engine  flameouts  and  shutdowns  during 
ground  or  flight  operations.  The 
proposed  sections  would  contain  a 
provision  to  exclude  intentional  engine 
shutdowns,  such  as  those  that  occur 
during  flight  crew  training,  test  flights, 
and  taxiing  to  reduce  fuel  consumption. 

Sections  121.703(a)(6).  125.409(a)(6), 
and  135.415(a)(6) 

lliese  proposed  sections  would 
amend  current  §§  I21.703(a)(10)  and 
135.415(a)(10)^  deleting  the  words 
"during  flight."  The  proposed  change 
would  require  that  the  certificate  holder 
repcrt  the  failure;  jnalfunction,  or  defect 
of  any  propeller  .feathering  system  or  the 
ability  of  the  system  to  control 
overspeed  events  whether  such  events 
oociir  during  fli^t  or  on  the  ground. 
Proposed  §  125.40g(a)(6)  would 
specifically  state  the  equivalent 
requirement  for  operations  conducted 
under  part  125. 

Sections  121.703(a)(7),  125.409(a)(7). 
127.313(a)(6),  and  135.415(a)(7) 

These  proposed  paragraphs  would 
redesignate  the  requirements  in 
§  121.703(a)(ll)  as  §  121.703(a)(7), 
§  127.313(a)(9)  as  §  127.313(a)(6),  and 
§  135.415(a)(ll)  as  §  135.415(a)(7),  and 


would  add  new  §§  125.409(a)(7).  These 
requirements  pertain  to  reporting  the 
failure,  malfunctian,  or  dc^ct  of  a  fuel 
or  fuel-dumping  system  thatafiects  fuel 
flow  01  causes  hazEodous  leakage  in 
flight.  Section  127.313(a)(6)  is  proposed 
to  include  fuel  dumping  ^sterns 
because  these  systems  are  now  available 
on  some  helicopters. 

Sections  121.703(a)(8).  12S.409(a)(8). 
127.313(a)(10).  and  135.415(a)(8) 

The  proposed  rule  would  redesignate 
current  paragraph  §  121.703(a)(12)  as 
§  121.703(a)(8);  revise  current 
§  135.415(a)(12)  and  redesignate  it  as 
§  135.415(a)(8);  revise  §  127.313(a)(10); 
and  add  new  §  125.409(a)(8).  These 
sections  require  the.  reporting  of  failures, 
malfunctions,  or  defects  in  the  operation 
of  landing  gear  and  landing  gear  doors 
during  flight.  Section  127.313(a)(10) 
would  be  revised  to  include  equivedent 
requirements  to  apply  to  helicopters 
that  have  retractable  landing  gear.  The 
requirements  of  oirrent  §  127.3i3(a)(10) 
related  to  helicopter  struct\ires  that 
require  major  repairs  would  be  moved 
to  proposed  new  §  127.314.  The 
proposed  rule  would  also  remove  the 
term  "imwanted"  from  current 
§135.415(a)(12)  to  require  that  any 
landing  gear  extension  or  retraction,  or 
opening~or  closing  of  landing  gear  doors 
during  flight  resulting  from  a 
malfunction  ot  defect  must  be  reported. 
This  also  would.ensure  consistency 
with  the  reporting  requirements  of  parts 
121  and  125. 

Sections  121.703(a)(Q).  125.409(a)(9). 
127.313(a)(ll).  and.l35.415(a)(9) 

Current  §Sl21.703(a)(13)  and 
135.415(a)(13)  relating  to  failures, 
malfimctions.  or  defects  in  aircraft 
braking  components  would  be  revised 
and  redesignated  as  proposed 
§§  121.703(a)(9)  and  135.415(a)(9), 
respectively.  The  equivalent 
reqiiirements  would  be  revised  and 
redesignated  in  proposed  §  125.409(a)(9) 
to  provide  consistency  with  parts  121 
and  135.  Section  127.313(a)(ll)  would 
be  revised  to  include  the  reporting  of 
failures,  malfunctions,  or  defects  of 
brake  system  components  because 
wheeled  helicopters  are  equipped  with 
brakes.  The  requirements  of  current 
§  127.313(a)(ll]  related  to  cracks, 
deformation,  or  corrosion  of  heUcopter 
structiues  would  be  moved  to  proposed 
new  §127.314. 

The  (HDposed  rule  would  change 
"loss  of  brake  actuating  force"  lo  "any 
detectable  loss  of  brake  actuating  force" 
to  clarify  the  interpretation  of  the  term 
"loss."  Some  air  carriers  have 
interpreted  the  term  "loss"  to  mean  total 
loss  of  braking  action.  This  pro{»osed 


rule  would  state  that  failures, 
malfunctions,  or  defects  that  result  in 
any  reduced  braking  are  events  that  are 
required  to  be  reported,  excluding 
aircraft  braking  component 
malfunctions,  defedtsrerdiscrepancies 
that  are  deferrable  according  to  the 
Minimum  Equipment  List  rfs  provided 
for  in  §91.213.  A 

Sections  121.703(aXlO).  125.4b9(a)(10), 
127.313(a)(7).  and  135.415(aXlOr^^ 

Proposed  §§  121.703(a)(10), 
125.409(a)(10),  127.313(a)(7).  and 
135.415(a)(10)  would  include  the 
reporting  of  information  relating  to 
aborted  takeoff.  Currently,  air  carriers 
are  not  required  to  report  information 
on  aborted  or  "rejected"  takeoffs. 
Limited  information  relating  to  aborted 
takeoffa  that  result  from  an  accident  or 
incident  may  be  avaiM)le  through  the 
FAA's  Accident/Incident  Data 
Subsystem  or  the  National 
Transportation  Safety  Board  (NTSB). 
The  proposed  rule  would  require  that 
information  on  all  aborted  takeo&  after 
initiation  of  the  takeoff  roll,  resulting 
from  a  failure,  malfunction,  or  defect  of 
an  aircraft  component  or  system  be 
reported  to  troubleshoot  problems  that 
may  have  safety-of-flight  impUcations. 

In  addition,  the  current  regulations 
sequire  reporting  of  failures, 
malfunctions,  or  defects  occurring  in 
aircraft  components  or  systems  that 
result  in  any  emergency  action  taken 
during  flight,  excluding  the  shutdown  of 
an  aircraft  engine.  The  reference  to 
excepting  engine  shutdowns  in  ciurent 
§§  121.703(a)(16),  127.313(a)(12),  and 
135.415(a)(16)  would  not  be  included  in 
this  proposed  paragraph  because  the 
reporting  of  failures,  malfunctions,  or 
defects  involving  any  aircraft  engine 
shutdown  would  be  required  by 
proposed  §§  121.703(a)(5),  127.313(a)(5). 
and  135.415(a)(5),  respectively. 

Sections  121.703(a)(ll),  125.409(aXll). 
127.313(a)(9),  and  135.415(a)(ll) 

The  proposed  paragraphs  would 
revise  current  §  121.703(a)(17)  and 
redesignate  it  as  §  121.703(a)(ll);  add 
new  §  125.409(a)(ll);  and  revise  ourent 
§§  127.313(a)(9)  and  135.415(a)(ll).  The 
proposed  rule  would  state  that  a  failure 
of  individual  components  that  does  not 
affect  the  operation  of  an  aircraft's 
emergency  evacuation  system  or 
components,  exit  doors,  passenger 
evacuation  lighting  systems,  or 
evacuation  equipment  need  not  be 
reported.  The  proposed  rule  also  would 
state  that  failures,  malfunctions,  or 
defects  that  are  deferrable  according  to 
the  Minimum  Equipment  List  as 
provided  for  in  §  91.213  need  not  be 
reported.  This  proposed  change  would 
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aUow  the  exclusioi-of  an  item  failure, 
such  as  a  burned  out  reading  light  bulb, 
provided  that  such  a  failiue  wtnild  not 
afiect  the  integrity  of  any  of  the  systems 
and  compon«its  described  above. 

Sections  121.703(c).  125.409(c). 
127.313(c).  and  135.415(c) 

The  proposed  rule  would  revise 
current  §§  121.703(c),  127.313(c),  and 
135.415(c).  and  would  add  new 
§  125.409(c).  These  sections  would 
extend  the  reporting  requirements  of  a 
failure,  malfimction,  or  defect  in  any 
aircraft  to  the  aircraft,  aircraft  systems, 
components,  and  powerplants.  These 
items  have  been  added  to  reqviire  that 
reports  of  failures,  malfunctions,  or 
defects  that  endanger  safe  aircraft 
operation  must  include  those  that 
occurred  throughout  the  aircraft  as  well 
as  all  of  those  that  involve  the  aircraft's 
subassemblies. 

Sections  121.703(d).  125.409(d). 
127.313(d).  and  135.415(d) 

Under  the  proposed  rule,  each  report 
of  the  occurrence  or  detection  of  a 
failure  or  defect  for  a  24-hour  period 
still  would  be  required  to  be  submitted 
within  72  hours.  However,  this 
proposed  rule  would  revise  the  current 
requirements  in  §§  121.703(d), 
127.313(d),  and  135.415(d)  by  replacing 
the  terms  "send,"  "mailed,"  or 
"delivered"  with  the  term  "submit."  An 
equivalent  §  12S.409(d)  would  also  be 
added  that  revises  the  reporting 
requirements  currently  found  in 
§  125.409(b).  This  change  would  allow 
fat  the  use  of  other  means,  such  as 


electronic  transmission  via  telephone 
facsimile  or  computer  modem,  to  submit 
reports  to  the  FAA.  In  addition,  these 
proposed  sections  would  change  the 
location  for  submitting  reports  from  the 
FAA  Flight  Standards  District  Office 
(FSDO)  charged  with  the  overall 
inspection  of  the  certificate  holder  to  a 
centralized  collection  point  as  specified 
by  the  FAA.  However,  the  certificate 
holder  would  be  required  to  make  the 
operational  difficulty  report  (ODR)  data 
available  to  the  FSO  for  examination  at 
the  time  it  is  submitted  to  the  FAA  in 
a  form  and  manner  acceptable  to  the 
Administrator.  This  change  would  allow 
PMI's  to  remain  informed  of  ODR 
activity  and  improve  the  timeliness  of 
FAA  processing  of  the  data. 

Currently.  §  135.415(d)  contains 
provisions  for  aircraft  operating  in  areas 
where  mail  is  not  collected,  thereby 
preventing  mailing  within  the  required 
72  hours.  In  such  cases,  the  reports  are 
required  to  be  submitted  within  24 
hours  after  the  aircraft  returns  to  a  point 
where  mail  is  collected.  This  provision 
also  would  be  included  in  proposed 
§  125.409(d)  because  part  125  certificate 
holders  often  have  remote  operations 
similar  to  certain  part  135  certificate 
holders. 

Sections  121.703(e).  125.409(e). 
127.313(e).  and  135.415(e) 

These  proposed  sections  would  revise 
the  current  reporting  requirements  of 
§§  121.703(e).  127.313(e).  and 
135.415(e),  and  would  add  new 
reporting  requirements  in  proposed 
§  125.4ai9(e)  to  ensure  reporting 


consistency.  Current  requirements  of 
§§  121.703(e),  127.313(e),  and 
135.415(e)  allow  the  certificate  holder  to 
submit  reports  in  a  maimer  and  form 
convenient  to  the  certificate  holder.  Hie 
proposed  changes  would  standardize 
reporting  requirements  and  would 
explicitly  provide  for  electronic 
reporting. 

Section  121.703(e)  specifies  that 
information  detailed  in  paragraphs  (eHl) 
through  (e)(6)  is  mandatory  and  that 
information  detailed  in  paragraphs  (e)(7) 
through  (e)(9)  is  desirable  additional 
information.  Additional  available 
information  may  be  submitted  at  a  later 
date  by  resubmitting  the  ODR  under  its 
original  Operator  Control  nimiber  as 
assigned  by  the  FAA.  This  action  would 
provide  the  FAA  with  additional  data. 
Using  the  original  Operator  Control 
number  would  overwrite  the  original 
ODR  with  the  additional  available  data. 

The  FAA  would  require  that  the 
following  additional  information  be 
reported:  aircraft  serial  number;  station 
where  the  discrepancy  was  detected; 
FAA-modified  Air  Transport 
Association  (ATA)  Specification  100 
code;  and  aircraft  total  time  and  total 
cycles.  A  current  reporting  item,  "type", 
bias  been  replaced  by  manufacturer  and 
model.  The  addition  of  these  items 
would  increase  the  effectiveness  oJF 
operational  difficulty  reporting  and 
possible  tracking  of  equipment,  hi 
addition,  the  FAA  is  developing  a 
reporting  form.  FAA  Form  No.  8070-2 
(see  Figure  1),  to  standardize  reporting. 
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Reporting  items  that  pertain  to  engine 
or  component  serial  numbers  and  the 
time  since  the  last  maintenance  of  a 
component  have  been  added  to  the 
reporting  requirements.  These  items, 
along  with  the  current  requirement  to 
report  the  emergency  procedure 
effected,  would  be  considered  desirable 
information.  The  reporting  of  this 
information  would  be  beneficial; 
however,  collection  of  this  information 
should  not  delay  the  submission  of  new 
reports. 

The  proposed  rule  would  delete 
current  §§  121.703(g)  and  121.703(h): 
§§  127.313(g)  and  127.313(h);  and 
§§  135.415(g)  and  135.415(h).  Current 
§§  121.703(g),  127.313(g),  and 
135.415(g)  contain  provisions  for  air 
carriers  to  submit  a  report  even  when  all 
of  the  information  required  is  not 
available.  Current  §§  121.703(h), 
127.313(h).  and  135.415(h)  contain 
provisions  for  air  carriers  to  submit 
supplemental  reports  when  they  obtain 
additional  report  information.  These 
paragraphs  would  be  deleted  because 
proposed  §§  121.703(e),  127.313(e).  and 
135.415(e)  would  require  that  the 
following  information  be  included  on 
all  reports:  manufacturer,  model,  serial 
niunber,  and  identification  number  of 
the  aircraft;  operator  name;  date;  flight 
number;  station;  stage  of  flight  when  the 
failure,  malfunction,  or  defect  occurred: 
the  nature  of  the  failure,  malfunction,  or 
defect;  the  FAA-modified  ATA  code; 
and  the  aircraft  total  time  and  total 
cycles.  In  addition,  proposed 
§§  121.703(d),  125.409(d),  127.313(d), 
and  135.415(d)  would  require  that  the 
report  be  submitted  with  the  72-hour 
period.  Therefore,  the  submission  of  an 
incomplete  report  as  currently 
permitted  under  §§  121.703(g), 
127.313(g),  and  135.415(g)  would  not 
meet  the  intent  of  the  proposed  rule. 
Further,  the  provision  for  the 
submission  of  any  additional  data  as 
specified  in  current  §§  121.703(h), 
127.313(h),  and  135.415(h)  would  be 
unnecessary  and  might  add  information 
to  SDKS  that  is  not  safety  related. 

Sections  121.703(f),  125.409(f). 
127.313(f),  and  135.415(f) 

Sections  121.703(f).  127.313(f),  and 
135.415(0  currently  state  that  certificate 
holders  that  also  hold  Type  Certificates 
(TC)  (including  Supplemental  Type 
Certificates  (STC)),  Parts  Manufacturer 
Authorization  (PMA),  or  Technical 
Standard  Order  (TSO)  authorization,  or 
who  are  licensees  of  TC,  need  not  report 
Sailures,  malfunctions,  or  defects  under 
these  sections  if  the  failures  are  reported 
under  §  21.3  or  under  part  830  of  the 
NTSB  regulations  (49  CFR  830).  An 
equivalent  §  125.409(f)  would  be  added 


to  provide  consistency  with  parts  121, 
127,  and  135.  In  addition,  §§  121.703(0. 
127.313(0.  and  135.415(0  would  be 
revised  by  deleting  an  obsolete  reference 
to  §  37.17.  Part  37  was  removed  effective 
September  9, 1980. 

Sections  121.703(g),  12S.409(g), 
127.313(g).  and  135.415(g) 

These  proposed  paragraphs  would 
allow  parts  121, 125, 127,  and  135 
certificate  holders  to  require  a 
certificated  domestic  or  foreign  repair 
station  to  report  a  failure,  malfunction, 
or  defect  discovered  by  the  repair 
station.  Ciurrently,  when  a  repair  station 
finds  a  failure,  malfunction,  or  defect, 
this  information  is  reported  by  both  the 
repair  station  under  §  145.63(a)  or 
§  145.79(c),  as  appropriate,  and  the  part 
121, 125, 127,  or  135  certificate  holder. 
Therefore,  information  about  the  same 
problem  is  reported  twice  to  the  FAA. 
The  proposed  revision  is  intended  to 
eliminate  these  duplicate  reports. 
However,  the  certificate  holder  would 
not  be  relieved  of  the  responsibility  to 
ensiu^  that  these  reports  are  submitted. 
The  proposed  rule  would  require  that 
the  payt  121, 125, 127,  or  135  certificate 
holder  receive  a  copy  of  the  report 
submitted  by  the  repair  station. 

Sections  121.704(a)(1).  125.410(a)(1). 
127.314(a)(1).  and  135.416(a)(1) 

The  proposed  rule  would  revise  and 
incorporate  the  reporting  requirements 
relating  to  defects  in  aircraft  structiues 
of  current  §§  121.703(a)(14)  and 
121.703(a)(15)  into  §  121.704(a)(1);  of 
_auTent  §§  127.313(a)(10)  and 
127.313(aMll)  into  §  127.314(a)(1);  and 
of  current  §§  135.415(a)(14)  and 
135.415(a)(15)  into  §  135.416(a)(1).  An 
equivalent  §  125.410(a)(1)  also  would  be 
added.  Proposed  §§  121.704(a)(1). 
125.410(aKl).  127.314(a)(1),  and 
135.416(a)(1)  would  contain  provisions 
for  reporting  information  relevant  to 
structural  defects  of  aging  aircraft  and 
corrosion  protection.  The  required 
reporting  would  focus  on  discrepancies 
found  in  primary  structural  or  principal 
structural  elements  relating  to  corrosion 
that  exceed  the  manufacturer's 
Maintenance  Manual  (MM)  allowable 
limits.  As  used  in  this  paragraph,  the 
MM  includes  the  aircraft's  Structural 
Repair  Manual  and  other  manufactiuer's 
documents,  which  set  forth 
maintenance  requirements. 

Sections  121.704(a)(2).  125.410(a)(2). 
127.314(a)(2),  and  135.416(a)(2) 

These  proposed  sections  would  revise 
the  reporting  requirements  for  parts  121, 
127,  and  135,  and  would  add  reporting 
requirements  for  part  125.  for  cracks 
detected  only  in  a  primary  structure  or 


principal  structiiral  element  that  require 
the  repair  or  replacement  of  the 
structural  element.  Currently, 
§§  121.703(a)(15),  127.313(a)(ll),  and 
135.415(a)(15)  require  reporting  of  all 
cracks  in  aircraft  structiues  even  if  the 
location  and  size  of  the  crack  do  not 
have  safety-of-flight  implications. 

Sections  121.704(a)(3),  125.410(a)(3). 
127.314(a)(3),  and  135.416(a)(3) 

These  proposed  sections  would 
include  a  reporting  requirement  for  the 
detection  of  disbonding  of  any  primary 
structure  or  principal  structural 
element.  Currently,  air  carriers  may 
report  disbonding  in  accordance  with 
§  121.703(c),  127.313(c),  or  135.415(c); 
hoXvever,  this  requiretnent  should  be 
explicit  because  reporting  of  disbonding 
defects  is  necessary  in  the  early 
identification  of  safety-of-flight  issues 
associated  with  aging  aircraft. 

Sections  121.704(a)(4),  125.410(a)(4). 
127.314(a)(4).  and  135.416(a)(4)  -' 

These  proposed  sections  would 
require  air  carriers  to  report  failures  or 
defects  of  primary  structxue  or  principal 
structural  elements  when  data 
developed  by  a  Designated  Engineering 
Representative  (DER),  under  SFAR-36, 
or  other  approved  repair  data  that  is  not 
fouind  in  the  manufacturer's  MM  is  used 
to  accomplish  the  repair. 

Some  air  carriers  are  uncertain  about 
whether  the  subsequent  detection  of  the 
same  failiue  or  defect  must  be  reported 
when  the  failure  or  defect  was  repaired 
using  DER,  SFAR-36,  or  other  approved 
non-MM  repair  data.  The  proposed  rule 
would  explicitly  require  that  air  carriers 
shall  report  each  and  every  occurrence 
of  a  failure  or  defect  repaired  in 
accordance  with  DER-approved  or  other 
non-MM  repair  data. 

Some  Part  135  aircraft  may  not  have 
Structural  Repair  Manuals  (SRM). 
Repairs  accompfished  within  the  limits 
of  SRM's  or  MM  are  not  reportable. 
Repairs  developed  outside  these 
approved  data  sources  are  reportable 
whether  the  accepted  or  approved  data 
is  developed  by  a  DER,  under  SFAR  36, 
or  other  approved  repair  data. 

Sections  121.704(a)(5).  125.410(a)(5). 
127.3i4(a)(5).  and  135.416(a)(5) 

These  proposed  sections  would 
require  the  collection  of  information  on 
any  discrepancies  found  in  primary 
structure  or  principal  structural 
elements  comprised  of  com|}osite 
materials.  The  specific  reporting  of 
failures  and  defects  of  new  and 
emerging  technologies  used  in  the 
manufacturing  of  aircraft  structures  is 
necessary  in  the  early  identification  and 
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resolution  of  problems  that  may  have  an 
adverse  effect  on  safety. 

Sections  121.704(b).  125.410(b), 
127.314(b).  and  135J16(b) 

The  proposed  sections  would  require 
that  in  addition  to  the  reports  requ^ed 
by  proposed  §§  121.704(a),  125.410(a), 
127.314(a),  and  135.416(a),  certificate 
holders  would  be  required  to  report  any 
other  failure  or  defect  that  occurs  or  is 
detected  in  an  aircraft  structure  if,  in  the 
opinion  of  the  certificate  holder,  the 
fedlure  or  defect  has  endangered  or  may 
endanger  the  safe  operation  of  any 
aircraft. 

Sections  121.704(c).  125.410(c). 
127.314(c).  and  135.416(c) 

These  proposed  sections  would 
require  that  each  report  be  submitted  to 
a  centralized  collection  point  specified 
by  the  FAA  within  the  required 
reporting  period.  Currently,  Service 
Difficidty  Reports  are  submitted  to  the 


^ 


FAA  FSDO  charged  with  the  overall 
inspection  of  the  certificate  holder. 
However,  imder  the  proposal,  the 
certificate  holder  would  be  required  to 
make  the  SDR  data  available  to  the 
FSDO  for  examination  within  the  time 
limits  specified  above  in  a  form  and 
manner  acceptable  to  the  Administrator. 
This  would  allow  PMI's  to  remain 
informed  of  SDR  activity,  improve  the 
timeliness  of  FAA  processing  of  the 
data,  and  increase  the  data's  availabiUty 
for  analysis.  This  proposed  section  also 
would  allow  for  the  use  of  other  means, 
such  as  electronic  transmission  via 
telephone  facsimiletjrxomputer 
modem,  to  submit  report^^  the  FAA  to 
increase  the  tintif^liness  of  reporting. 

Proposed  §§  125.410(c)  and  135.416(c) 
would  include  provisions  for  aircraft 
operating  in  areas  where  mail  is  not 
collected,  therebyvpreventing  mailing 
vtrithin  the  requirea\72  hours.  In  such 
cases,  the  reports  wotild  be  required  to 
be  submitted  within  72\hours  after  the 


aircraft  returns  to  a  point  where  mail  is 
collected. 

Sections  121.704(d),  125.410(d), 
127.314(d).  and  135.416(d) 

Under  the  proposed  rule,  reports  of 
structural  problems  would  require 
information  on:  manufacturer,  model, 
serial  number,  and  registration  number 
^f  the  aircraft;  operator  name;  nature  of 
failiue  or  defect  and  its  location;  FAA- 
modified  ATA  code;  aircraft  total  time 
and  cycles;  and  the  date  and  station 
where  the  certificate  holder  found  the 
discrepancy.  Optional  information 
would  include  the  identification  of  the 
manufacturer's  part  number  or  the  serial 
number  of  the  part  or  component  and 
the  time  since  the  last  maintenance 
overhaul,  repair,  or  inspection.  To 
promote  standardized  reports,  the  FAA 
is  currently  revising  a  reporting  form, 
FAA  Form  No.  8070-3  (see  Figure  2). 
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Sections  121.704(e).  125.410(e), 
127.314(e),  and  135.416(e) 

These  proposed  sections  would 
include  the  current  provisions  of 
§§121.703(0, 127.313(f),  and  135.415(f). 
which  relieve  a  holder  of  a  Type 
Certificate,  Supplemental  Type 
Certificate,  Parts  Manufacturer  Approval 
(PMA),  a  TSO  Authorization,  or  the 
licensee  of  a  Type  Certificate  from 
reporting  any  failure,  malfunction,  or 
defect  under  this  section  if  reports  are 
submitted  on  the  same  failure, 
malfunction,  or  defect  under  §  21.3  or 
under  the  accident  reporting  provisions 
of  Part  830  of  the  NTSB  regulations. 
Proposed  §  125.410(e)  would  include  a 
similar  provision. 

Sections  121.704(f).  125.410(f). 
127.314(f),  and  135.416(f) 

These  proposed  sections  would  allow 
parts  121, 125, 127,  and  135  certificate 
holders  to  delegate  to  a  certificated 
repair  station  the  task  of  reporting  the 
detection  of  a  failiue,  malfunction,  or 
defect  discovered  by  the  repair  station. 
Currently,  when  a  repair  station  finds  a 
failure,  malfunction,  or  defect,  this 
information  is  reported  by  both  the 
repair  station  under  §  145.63(a)  or 
§  145.79(c),  as  appropriate,  and  the  part 
121,  125, 127,  or  135  certificate  holder. 
This  proposed  section  would  eliminate 
duplicate  reporting  of  the  same  failiues 
or  defects  but  would  not  refieve  the 
certificate  holder  of  the  responsibility 
for  ensuring  that  the  report  is  submitted 
to  the  FAA.  In  addition,  the  proposed 
rule  would  require  that  the  certificate 
holder  receive  a  copy  of  the  report 
submitted  by  the  repair  station. 

Sections  121.705,  127.315,  and  135.417 

Under  the  proposal,  §§  121.705(a), 
127.315(a),  and  135.417(a)  would 
remain  in  effect,  requiring  that  operators 
report  to  the  Administrator 
interruptions  to  flights,  unscheduled 
changes  of  aircraft  en  route,  or 
imscheduled  stops  or  diversions  from 
routes,  caused  by  known  or  suspected 
mechanical  difficulties  or  malfunctions 
that  are  not  required  to  be  reported 
under  proposed  §§  121.703  and  121.704, 
127.313  and  127.314,  and  135.415  and 
135.416,  respectively.  The  requirements 
of  ciurent  §§  121.705  (b)  and  (c), 
127.315(b),  and  135.417(b)  would  be 
deleted  because  this  is  reliability  data 
and  does  not  have  safety-of-flight 
implications.  In  addition,  these  items 
currently  are  required  to  be  monitored 
under  §  121.373, 127.136,  and  135.431. 

Sections  125.409(b)  and  127.313(b) 

Under  the  proposal,  §  127.313(b) 
would  be  corrected  to  state  that,  for  the 
piuposes  of  this  section,  during  flight 


means  the  period  from  the  moment  the 
helicopter  leaves  the  siu-face  of  the  earth 
on  (rather  than  "or")  takeoff  imtil  it 
touches  down  on  landing.  An 
equivalent  paragraph  would  also  be 
added  to  §  125.409(b). 

Section  127.313(a)(8) 

The  proposed  rule  would  redesignate 
current  §  127,313(a)(13)  as 
§  127.313(a)(8).  This  paragraph  concem.<; 
main  rotor  and  auxiliary  rotor  systems. 

Sections  145.63  and  145.79 

The  proposed  rule  would  revise 
§§  145.63  and  145.79  to  allow 
certificated  domestic  and  foreign  repair 
stations,  respectively,  to  be  delegated  by 
a  part  121, 125, 127,  or  135  certificate 
holder  to  submit  operational  and 
structural  difficulty  reports  to  the  FAA 
on  behalf  of  the  certificate  holder.  A 
repair  station  woidd  submit  these 
reports,  as  delegated,  when  it  discovers 
a  defect  or  imairworthy  condition  of  an 
aircraft,  powerplant,  propeller,  or  any 
component  thereof.  When  a  certificated 
repair  station  submits  a  report  for  a  part 
121, 125, 127,  or  135  certificate  holder, 
the  repair  station  would  not  be  required 
to  submit  a  separate  report  under 
§  145.63(a)  or  145.79(c),  as  appropriate. 

Currently,  when/a  certificated  repair 
station  finds  a  defect  or  unairworthy 
condition,  the  repdir  station  and  the  part 
121, 125, 127, 1(^135  certificate  holder 
report  the  condition  or  defect  to  the 
FAA.  The  proposed  rule  would  require 
that  only  one  r^irat  be  su^itted  in 
such  circumstanced 

Paperwork  Reduction  Act  Approval 

The  reporting  burden  associated  with 
parts  121, 125, 127, 135,  and  145  of  the 
Federal  Aviation  Regulations  has  been 
approved  by  OMB  under  control 
numbers  2120-003,  2120-008,  2120- 
0010,  2120-0039,  and  2120-0085. 

This  NPRM  proposes  to  clarify  the 
reporting  biuden.  The  clarification  may 
cause  a  reduction  in  biuden,  because  it 
may  lead  to  a  reduction  in  redundancy 
of  reporting.  Some  125  certificate 
holders  may  have  a  slight  reduction  in 
reporting.  There  are  minimal  additional 
reporting  requirements  associated  with 
this  proposed  rule. 

Regulatory  Evaluation  Summary 

Executive  Order  12866  established  the 
requirement  that,  within  the  extent 
permitted  by  law,  a  Federal  regulatory 
action  may  be  imdertaken  only  if  the 
potential  benefits  to  society  for  the 
regulation  outweigh  the  potential  costs 
to  society.  In  response  to  this 
requirement,  and  in  accordance  with 
Department  of  Transportation  (DOT) 
policies  and  procedures,  the  FAA  has 


estimated  the  anticipated  benefits  and 
costs  of  this  rulemaking  action.  The 
FAA  has  determined  that  this  proposed 
rule  is  not  a  "significant  rulemaking 
action,"  as  defined  by  Executive  Order 
12866  (Regulatory  Planning  and 
Review),  and  is  not  considered 
significant  imder  DOT  Order  2100.5, 
Policies  and  Procedures  for 
Simplification,  Analysis,  and  Review  of 
Regulations.  The  anticipated  costs  and 
benefits  associated  with  this  proposed 
rule  are  stated  below. 

The  total  number  of  reports  submitted 
to  the  FAA  is  not  expected  to  change 
substantially.  Although  more  specific 
and  detailed  reports  will  generally  be 
required,  the  clarification  of  reporting 
requirements  should  expedite  the 
reporting  process.  Therefore,  the  costs  of 
complying  with  the  proposed  rule 
change  are  not  expected  to  differ 
significantly  from  the  costs  of 
complying  with  the  present 
requirements.  Increases  in  the  volume  of 
some  types  of  reports  are  expected  to  be 
offset  by  decreases  in  the  volume  of 
other  types  of  reports.  New 
requirements  to  report  on-ground 
incidents  that  may  have  implit:ations  for 
flight  safety  and  those  pertaining  to 
aging  aircraft  issues  should  increase  the 
volume  of  reports.  Other  provisions, 
however,  such  as  the  elimination  of 
dupUcate  reporting  by  the  air  carriers 
and  repair  stations  and  the  elimination 
of  reports  involving  issues  of  reliability 
(e.g.,  luischeduled  stops  or  diversions 
ft-om  routes),  would  reduce  the  number 
of  required  reports.  In  addition.  Part  125 
operators  would  not  be  required  to 
report  as  many  incidents  as  is  currently 
required.  The  FAA  believes  that  the 
increased  and  decreased  reporting 
requirements  are  offsetting  but  invites 
comments  fi-om  the  public  regarding  the 
validity  of  this  assiunption. 

The  purpose  of  the  proposed  rule  is 
to  enhance  air  carrier  safety  by 
clarifying  and  standardizing  reporting 
requirements  and  facilitating  the  timely 
flow  of  information  to  the  FAA.  These 
data  identify  mechanical  problems  that 
may  be  a  serious  hazard  to  the  operation 
of  an  aircraft.  The  information  collected 
would  be  used  to  develop  corrective 
actions  to  eliminate  the  identified 
problems.  Increased  standardization  of 
these  reports  should  make  it  easier  for 
FAA  personnel  to  interpret  their 
significance,  thereby  reducing  the 
number  of  manhours  devoted  by  the 
FAA  to  processing  and  interpreting  the 
information  gleaned  fi-om  these  reports. 

One  major  safety  benefit  would  result 
fi-om  the  clarification  of  reporting 
requirements  that  specifically  address 
structural  defects  normally  associated 
with  aging  aircraft.  Another  benefit 
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would  derive  6xHn  the  new  requirement 
that  air  carriers  report  problems  that 
occur  during  ground  operations  that 
could  afiiect  flight  safety. 

The  proposed  rule  would  also 
explicitly  permit  the  submission  of  the 
required  reports  in  an  electronic  form. 
Electronic  submission  of  data  will  give 
the  FAA  more  timely  information, 
thereby  permitting  earlier  recognition  of 
significant  trends.  In  addition,  the 
allowance  of  electronic  reporting  should 
reduce  the  processing  and  storage  costs 
of  the  air  carriers.  The  costs  of 
duplicating  these  reports,  mailing  them 
to  the  FAA,  and  record-keeping  should 
all  be  reduced.  Because  of  the  negligible 
nature  of  many  of  these  processing 
costs,  however,  any  cost-savings  should 
be  quite  minor.  In  addition,  the  need  for 
FAA<»inpatible  equipment/software 
may  dilute  some  of  these  cost-savings,  at 
least  initially.  The  FAA  invites 
comments  £rom  the  industry  regarding 
the  potential  magnitude  of  these  cost- 
savings. 

Regulatory  Flexibility  Determinations 

The  Regidatory  Flexibility  Act  of  1980 
(RFA)  was'  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regulations. 
The  RFA  requires  agencies  to  review 
rules  that  may  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities." 

Under  FAA  Order  2100.14A,  the 
criterion  for  a  "substantial  impact"  is  a 
niunber  that  is  not  less  than  11  and  that 
is  more  than  one  third  of  the  small 
entities  subject  to  the  rule.  For  operators 
of  aircraft  for  hire,  a  small  operator  is 
one  that  owns,  but  not  necessarily 
operates,  nine  or  fewer  aircraft.  The 
FAA's  criterion  for  a  "significant 
impact"  is  $116,300  or  more  per  year  for 
a  scheduled  operator  whose  entire  fleet 
has  a  seating  capacity  of  60  seats  or 
more,  $65,000  for  a  sidieduled  operator 
with  a  fleet  including  smaller  aircraft, 
and  $4,600  or  more  for  an  unscheduled 
operator. 

Any  incremental  costs  or  cost-savings 
per  operator  are  likely  to  be  nominal, 
however,  for  reasons  previously  noted. 
The  FAA  has  therefore  determined  that 
the  proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  FAA 
solicits  comments  from  the  affected 
segment  of  the  aviation  industry 
regarding  the  possible  extent  of  any  cost 
impacts. 

International  Trade  Impact  Assessment 

The  incremental  costs  and  cost 
savings  associated  %vith  the  proposed 
rule  changes  are  not  significant  enough 


to  result  in  relative  trade  advantages  to 
either  U.S.  or  foreign  entities.  Therefore, 
the  FAA  has  determined  that  they 
would  have  no  impact  on  the  sale  of 
foreign  products  domestically,  or  the 
sale  of  U.S.  products  in  foreign  markets. 

Federalism  Implications 

The  regulations  proposed  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  proposed  rule 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  proposed  regulation  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866.  In  addition,  the 
FAA  certifies  that  this  proposal,  if 
adopted,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities ' 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  This  proposal  is  not 
considered  significant  luider  DOT  Order 
2100.5,  Policies  and  Procedures  for 
Simplification,  Analysis,  and  Review  of 
Regulations.  The  FAA  has  determined 
that  a  separate  regulatory.evaluation  is 
not  needed  for  this  proposal,  and  all 
information  related  to  tiie  costs  and 
benefits,  including  an  initial  Regulatory 
Flexibility  Determination  and  an 
International  Trade  Impact  Analysis,  is 
included  in  this  document  under  the 
heading  "Regulatory  Evaluation 
Siunmary." 

List  of  Subjects 

14  CFR  Part  121 

Air  carriers,  Aircraft,  Aviation  safety, 
Reporting  and  recordkeeping 
requirements,  Safety,  Transportation. 

14  CFR  Part  125 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements,  Safety. 

14  CFR  Part  127 

Air  carriers.  Aircraft,  Aviation  safety. 
Helicopters,  Reporting  and 
recordkeeping  requirements. 

14  CFR  Part  135 

Air  taxis.  Aircraft,  Aviation  safety. 
Reporting  and  recordkeeping 
requirements. 


14  CFR  Part  145 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  parts  121, 
125. 127, 135,  and  145  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  121— CERTIFICATION  AND 
OPERATIONS:  DOMESTIC,  FLAG.  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1354(a).  1355, 
1356,  1357,  1401,  1421-1430,  1472,  1485, 
and  1502;  49  U.S.C.  106(g). 

2.  Section  121.703  is  amended  by 
revising  the  heading  and  paragraphs  (a), 
(c),  (d),  (e),  (fl,  and  (g)  and  by  removing 
paragraph  (h)  to  read  as  follows: 

§  1 21 .703    Operational  difficulty  reports. 

(a)  Each  certificate  holder  shall  report 
the  occurrence  or  detection  of  each 
failure,  malfunction,  or  defect 
concerning — 

(1)  Any  fire  and,  when  monitored  by 
a  related  fire-warning  system,  whether 
the  fire-warning  system  functioned 
properly; 

(2)  Any  false  fire  or  smoke  warnings 
that  require  the  use  of  emergency 
procedures; 

(3)  An  engine  exhaust  system  that 
causes  damage  to  the  engine,  adjacent 
structure,  equipment,  or  components; 

(4)  An  aircraft  component  that  causes 
the  accumulation  or  circulation  of 
smoke,  vapor,  or  toxic  or  noxious  fumes 
requiring  the  use  of  emergency 
procedures; 

(5)  Any  engine  flameout  or  shutdown 
during  ground  or  flight  operations, 
excluding  intentional  engine  shutdowns 
during  such  operations  (e.g.,  flight  crew 
training,  test  flights,  or  while  taxiing  to 
reduce  fuel  consumption); 

(6)  A  propeller  feathering  system  or 
ability  of  the  system  to  control 
overspeed; 

(7)  A  fuel  or  fuel-dumping  system  that 
affects  fuel  flow  or  causes  hazardous 
leakage  during  flight; 

(8)  A  landing  gear  extension  or 
retraction  or  the  opening  ot  closing  of 
landing  gear  doors  during  flight; 

(9)  Any  brake  system  component  that 
results  in  any  detectable  loss  of  brake 
actuating  force  when  the  aircraft  is  in 
motion  on  the  ground,  excluding 
failures,  malfunctions,  or  defects  that 
are  deferrable  according  to  the 


Minimum  Equipment  List  as  provided 
for  in  §91.213; 

(10)  Any  aircraft  component  or  system 
that  results  in  aborted  takeoffs  after 
initiation  of  the  takeoff  roll  or  the  taking 
of  emergency  actions  during  flight;  and 

(11)  Any  emergency  evacuation 
system  or  component  including  any  exit 
door,  passenger  emergency  evacuation 
lighting  system,  or  evacuation 
equipment  that  is  found  to  be  defective, 
or  that  fails  to  perform  the  intended 
function  diuing  an  actual  emergency  or 
diiring  training,  testing,  maintenance, 
demonstrations,  or  inadvertent 
deployments,  excluding  feiliues, 
malfunctions,  or  defects  that  are 
deferrable  according  to  the  Minimum 
Equipment  List  as  provided  for  in 
§91.213. 

(b)  *  *  • 

(c)  In  addition  to  the  reports  required 
by  paragraph  (a)  of  this  section,  each 
certificate  holder  shall  report  any  other 
failure,  malfunction,  or  defect  in  an 
aircraft,  system,  component,  or 
powerplant  that  occurs  or  is  detected  at 
any  time  if,  in  its  opinion,  that  failure, 
malfunction,  or  defect  has  endangered 
or  may  endanger  the  safe  operation  of  an 
aircraft. 

(d)  Each  certificate  holder  shall 
submit  each  report  required  by  this 
section,  covering  each  24-hoiu'  period 
beginning  at  0900  local  time  of  each  day 
and  ending  at  0900  local  time  on  the 
next  day,  to  a  centralized  collection 
point  as  specified  by  the  FAA.  Each 
certificate  holder  also  shall  make  the 
report  data  available  for  examination  by 
the  Flight  Standards  District  Office 
charged  with  the  overall  inspection  of 
the  certificate  holder  in  a  form  and 
manner  acceptable  to  the  Administrator. 
Each  report  of  occurrences  during  a  24- 
hour  period  shall  be  submitted  to  the 
FAA  within  the  next  72  hours. 
However,  a  report  that  is  due  on 
Saturday  or  Sunday  may  be  submitted 
on  the  following  Monday,  and  one  that 
is  due  on  a  holiday  may  be  submitted 
on  the  next  work  day. 

(e)  The  certificate  holder  shall  submit 
the  reports  required  by  this  section  in  an 
electronic  form  or  another  form 
acceptable  to  the  Administrator.  The 
reports  shall  include  the  information 
listed  in  paragraphs  (e)(1)  through  (e)(6l 
of  this  section  and  should  include  as 
much  information  that  is  available  for 
paragraphs  (e)(7)  through  (e)(9)  of  this 
section: 

(1)  Manufacturer,  model,  serial 
number,  and  registration  number  of  the 
aircraft. 

(2)  The  name  of  the  operator. 

(3)  The  date;  flight  number;  station 
where  the  failure,  malfunction,  or  defect 
was  detected;  and  the  stage  during 
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which  the  failure,  malfunction,  or  defect 
occurred  (e.g.,  preflight,  taxi,  takeoff, 
climb,  cruise,  descent,  approach, 
landing,  or  inspection). 

(4)  The  nature  of  the  failure, 
malfunction,  or  defect. 

(5)  The  applicable  FAA  modified  Air 
Transport  Association  Specification  100 
code  (ATA  code). 

(6)  The  aircraft  total  time  and  total 
cycles. 

(7)  The  engine  or  component  serial 
number. 

(8)  The  emergency  procediue  effected. 

(9)  Identification  of  the  part  and 
system  involved,  including  available 
information  pertainin^o  type 
designation  of  the  major  component  and 
the  time  since  the  last  maintenance 
overhaul,  repair,  or  inspection. 

(f)  A  certificate  holder  that  is  also  the 
holder  of  a  Type  Certificate  (including 
a  Supplemental  Type  Certificate),  a 
Parts  Manufacturer  Approval  (PMA),  or 
a  Technical  Standard  Order  (TSO) 
authorization,  or  that  is  a  licensee  of  a 
Type  Certificate,  need  not  report  a 
faihue,  malfunction,  or  defect  under 
this  section  if  the  certificate  holder  has 
reported  the  failure,  malfunction,  or 
defect  under  §  21.3  of  this  chapter  or 
under  the  accident  reporting  provisions 
of  part  830  of  the  regulations  of  the 
National  Transportation  Safety  Board. 

(g)  A  report  required  by  this  section 
may  be  submitted  by  a  certificated 
repair  station  when  the  reporting  task 
has  been  assigned  to  it  by  a  part  121 
certificate  holder.  However,  the  part  121 
certificate  holder  remains  primarily 
responsible  for  ensuring  compliance 
with  the  provisions  of  this  section.  The 
part  121  certificate  holder  shall  receive 
a  copy  of  each  report  submitted  by  the 
repair  station. 

3.  Section  121.704  is  added  to  read  as 
follows: 

§121.704    Structural  difficulty  reports. 

(a)  Each  certificate  holder  shall  report 
the  occurrence  or  detection  of  each 
failure  or  defect  of  each  primary 
structure  or  principal  structural 
element,  as  defined  in  the 
manufacturer's  Maintenance  Manual, 
which  includes  the  aircraft's  Structural 
Repair  Manual,  related  to — 

(1)  Corrosion  that  requires  rework  or 
blendout  that  exceeds  the 
manufacturer's  Maintenance  Manual 
(MM)  allowable  limits  and  requires  a 
repair  or  a  complete  or  partial 
replacement  of  a  primary  structure  or 
principal  structural  element; 

(2)  Cracks  that  require  a  repair  or  a 
complete  or  partial  replacement  of  a 
primary  structure  or  principal  structural 
element; 

(3)  Disbonding  that  requires  a  repair 
or  a  complete  or  partial  replacement  of 


a  primary  structure  or  principal 
structural  element; 

(4)  Failures  or  defects  repaired  in 
accordance  with  data  approved  by  a 
Designated  Engineering  Representative 
(DER)  or  other  approved  data  not 
contained  in  the  manufacturer's  MM; 
and 

[9^  Any  crack,  £ractiu«,  or 
delamination  of  a  primary  structure  or 
principal  structural  element  composed 
of  composite  materials.  ^^-O 

(b)  In  addition  to  the  reports  required 
by  paragraph  (a)  of  this  section,  each 
certificate  holder  shall  report  any  other 
failtuv  or  defect  in  aircraft  structure  that 
occurs  or  is  detected  at  any  time  if,  in 
its  opinion,  that  failure  or  defect  has 
endangered  or  may  endanger  the  safe 
operation  of  any  aircraft. 

(c)  Each  certificate  holder  shall 
submit  each  report  required  by  this 
section  covering  such  24-hour  period 
beginning  at  0900  local  time  of  each  day 
and  ending  at  0900  local  time  on  the 
next  day,  to  a  centralized  collection 
point  as  specified  by  the  FAA.  Each 
certificate  holder  also  shall  make  the 
report  data  available  for  examination  by 
the  Flight  Standards  District  Office 
charged  with  the  overall  inspection  of 
the  certificate  holder  in  a  form  and 
manner  acceptable  to  the  Administrator. 
Each  report  of  occurrences  during  a  24- 
hour  period  shall  be  submitted  to  the 
FAA  within  the  next  72  hours. 
However,  a  report  that  is  due  on 
Saturday  or  Sunday  may  be  submitted 
on  the  following  Monday,  and  one  that 
is  due  on  a  holiday  may  be  submitted 
on  the  next  work  day. 

(d)  The  certificate  holder  shall  submit 
the  reports  required  by  this  section  in  an 
electronic  form  or  another  form 
acceptable  to  the  Administrator.  The 
reports  shall  include  the  following 
information  listed  in  paragraphs  (d)(1) 
through  (d)(6)  of  this  section  and  should 
include  as  much  information  that  is 
available  for  paragraph  (d)(7)  of  this 
section: 

(1)  Manufacturer,  model,  serial 
number,  and  registration  number  of  the   . 
aircraft. 

(2)  The  name  of  the  operator. 

(3)  The  nature  of  the  failure  or  defect 
and  its  location. 

(4)  The  FAA-modified  Air  Transport 
Association  Specification  100  code 
(ATA  code). 

(5)  The  aircraft  total  time  and  cycles. 

(6)  The  date  and  station  where  the 
failure  or  defect  was  discovered. 

(7)  Identification  of  the  part  or 
component  involved  (e.g., 
manufacturer's  part  number  and  serial 
number)  and  the  time  since  the  last 
maintenance  overhaul,  repair,  or 
inspection. 
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(e)  A  certificate  holder  that  is  also  the 
holder  of  a  Type  Certificate  (including 
a  Supplemental  Type  Certificate),  a 
Parts  Manufacturer  Approval  (PMA),  or 
a  TSO  authorization,  or  that  is  a  licensee 
of  a  Type  Certificate,  need  not  report  a 
failure,  malfunction,  or  defect  under 
this  section  if  the  certificate  holder  has 
reported  the  failure,  malfunction,  or 
defect  under  §21.3ofthis  chapter  or 
under  the  accident  reporting  provisions 
of  part  830  of  the  regulations  of  the 
National  Transportation  Safety  Board. 

(f)  The  reports  required  by  this  section 
may  be  submitted  by  a  certificated 
repair  station  when  the  reporting  task 
has  been  assigned  to  it  by  the  part  121 
certificate  holder.  However,  the 
responsibility  for  ensuring  compliance 
with  the  provisions  of  this  section  may 
not  be  delegated  by  the  part  121 
certificate  holder.  The  part  121 
certificate  holder  shall  receive  a  copy  of 
each  report. 

4.  Section  121.705  is  revised  to  read 
as  follows: 

§  121 .705    Mechanical  inteiruption 
summary  report. 

Each  certificate  holder  shall  regularly 
and  promptly  submit  a  summary  report 
to  the  Administrator  following  each 
interruption  to  a  flight,  unscheduled 
change  of  aircraft  en  route,  or 
unscheduled  stop  or  diversion  from  a 
route,  caused  by  known  or  suspected 
mechanical  difBculties  or  malfunctions 
that  are  not  required  to  be  reported 
under  §§  121.703  or  121.704. 

PART  125— CERTIFICATION  AND 
OPERATIONS:  AIRPLANES  HAVING  A 
SEATING  CAPACITY  OF  20  OR  MORE 
PASSENGERS  OR  A  MAXIMUM 
PAYLOAD  CAPACITY  OF  6,000 
POUNDS  OR  MORE 

5.  The  authority  citation  for  part  125 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C  app.  1354, 1421 
through  1430,  and  1502;  49  U.S.C.  106(g). 

6.  Section  125.409  is  revised  to  read 
.  as  follows: 

§  1 25.409    Operational  difficulty  reports. 

(a)  Each  certificate  holder  must  report 
the  occtirrence  or  detection  of  each 
failiue,  malfunction,  or  defect  in  an 
aircraft  concerning — 

(1)  Any  fire  and,  when  monitored  by 
a  related  fire- warning  system,  whether 
the  fire-waming  system  functioned 
properly; 

(2)  Any  false  fire  or  smoke  warnings 
that  require  the  use  of  emergency 
procedures; 

(3)  An  engine  exhaust  system  that 
causes  damage  to  an  engine,  adjacent 

.  structiu*,  equipment,  or  components; 


(4)  An  aircraft  component  that  causes 
the  accumulation  or  circulation  of 
smoke,  vapor,  or  toxic  or  noxious  fumes 
requiring  the  use  of  emergency 
procedures; 

(5)  Any  engine  flameout  or  shutdown 
during  ground  or  flight  operations, 
excluding  intentional  engine  shutdowns 
during  such  operations  (e.g.,  flight  crew 
training,  test  flights,  or  taxiing  to  reduce 
fuel  consumption); 

(6)  A  propeller  feathering  system  or 
ability  of  the  system  to  control 
overspeed; 

(7)  A  fuel  or  fuel  dumping  system  that 
affects  fuel  flow  or  causes  hazardous 
leakage  during  flight; 

(8)  A  landing  gear  extension  or 
retraction  or  the  opening  or  closing  of 
landing  gear  doors  during  flight; 

(9)  Any  brake  system  component  that 
results  in  any  detectable  loss  of  brake 
actuating  force  when  the  aircraft  is  in 
motion  on  the  ground,  excluding 
failures,  malfunctions,  or  defects  that 
are  deferrable  according  to  the 
Minimum  Equipment  List  as  provided 
for  in  §91.213; 

(10)  Any  aircraft  component  or  system 
that  results  in  aborted  takeoffs  after 
initiation  of  the  takeoff  roll  or  the  tetking 
of  emergency  actions  during  flight;  and 

(11)  Any  emergency  evacuation 
system  or  component  including  any  exit 
door,  passenger  emergency  evacuation 
lighting  system,  or  evacuation 
equipment  that  is  found  to  be  defective, 
or  that  fails  to  perform  the  intended 
function  during  an  actual  emergency  or 
during  training,  testing,  maintenance, 
demonstrations,  or  inadvertent 
deployments,  excluding  failures, 
malfunctions,  or  defects  that  are 
deferrable  according  to  the  Minimum 
Equipment  List  as  provided  for  in 
§91.213. 

(b)  For  the  purposes  of  this  section, 
during  flight  means  the  period  from  the 
moment  the  aircraft  leaves  the  surface  of 
the  earth  on  takeoff  until  it  touches 
down  on  landing. 

(c)  In  addition  to  the  reports  required 
by  paragraph  (a)  of  this  section,  each 
certificate  holder  must  report  any  other 
failure,  malfunction,  or  defect  in  an 
aircraft,  system,  component,  or 
powerplant  that  occurs  or  is  detected  at 
any  time  if,  in  its  opinion,  that  failure, 
malfunction,  or  defect  has  endangered 
or  may  endanger  the  safe  operation  of  an 
aircraft  it  uses. 

(d)  Each  certificate  holder  must 
submit  each  report  required  by  this 
section  as  prescribed  in  paragraphs  (a) 
and  (c)  of  this  section,  covering  each  24- 
hour  period  beginning  at  0900  local 
time  of  each  day  and  ending  at  0900 
local  time  on  the  next  day,  to  the 
location  where  the  data  base  is 


maintained.  Each  certificate  holder  also 
must  make  the  report  data  available  for 
examination  by  the  Flight  Standards 
District  Office  charged  with  the  overall 
inspection  of  the  certificate  holder  in  a 
form  and  manner  acceptable  to  the 
Administrator.  Each  report  of 
occurrences  during  a  24-hour  period 
shall  be  submitted  to  the  FAA  within 
the  next  72  hours.  However,  a  report 
that  is  due  on  Saturday  or  Sunday  may 
be  submitted  on  the  following  Monday, 
and  one  that  is  due  on  a  holiday  may 
be  submitted  on  the  next  work  day.  For 
aircraft  operating  in  areas  where  mail  is 
not  collected,  reports  may  be  submitted 
within  24  hours  after  the  aircraft  returns 
to  a  point  where  mail  is  collected. 

(e)  The  certificate  holder  shall  submit 
the  reports  required  by  this  section  in  an 
electronic  form  or  another  form 
acceptable  to  the  Administrator.  The 
reports  shall  include  the  information 
liste*d  in  paragraphs  (e)(1)  to  (e)(6)  of 
this  section  and  should  include  as  much 
information  that  is  reasonably  available 
for  paragraphs  (e)(7)  to  (e)(9)  of  this 
section: 

(1)  Manufacturer,  model  serial 
number,  and  registration  number  of  the 
aircraft. 

(2)  The  name  of  the  operator. 

(3)  The  date;  flight  number;  station 
where  the  failure,  malfunction,  or  defect 
was  detected;  and  the  stage  during 
which  the  failure,  malfunction,  or  defect 
occurred  (e.g.,  preflight,  taxi,  takeoff, 
climb,  cruise,  descent,  approach, 
landing,  or  inspection). 

(4)  The  nature  of  the  failure, 
malfunction,  or  defect. 

(5)  The  applicable  FAA-modified  Air 
Transport  Association  Specification  100 
code  (ATA  code). 

(6)  The  aircraft  total  time  and  total 
cycles. 

(7)  The  engine  or  component  serial 
number. 

(8)  The  emergency  procedure  effected 
(e.g.,  unscheduled  landing  and 
emergency  descent).' 

(9)  Identification  of  the  part  and 
system  involved,  including  available 
information  pertaining  to  type 
designation  of  the  major  component  and 
the  time  since  the  last  maintenance 
overhaul,  repair,  or  inspection. 

(f)  A  certificate  holder  that  is  also  the 
holder  of  a  Type  Certificate  (including 
a  Supplemental  Type  Certificate),  a 
Parts  Manufacturer  Approval  (PMA),  or 
a  Technical  Standard  Order  (TSO) 
authorization  or  that  is  a  licensee  of  a 
Type  Certificate  need  not  report  a 
failure,  malfunction,  or  defect  under 
this  section  if  it  has  reported  the  failure, 
malfunction,  or  defect  under  §  21.3  of 
this  chapter  or  imder  the  accident 
reporting  provisions  of  part  830  of  the 


regulations  of  the  National 
Transportation  Safety  Board. 

(g)  Reports  prescribed  in  paragraph  (e) 
of  this  section  may  be  submitted  by  a 
certificated  repair  station  when  the 
reporting  task  has  been  delegated  by  a 
part  125  certificate  holder,  under  the 
provisions  of  §§  145.63(d)(2)  or 
145.79(e)(2)  of  this  chapter.  However, 
the  responsibility  for  ensuring 
compliance  with  the  provisions  of  this 
section  may  not  be  delegated  by  the  part 
125  certificate  holder.  The  part  125 
certificate  holder  must  receive  a  copy  of 
each  report. 

7.  Section  125.410  is  added  to  read  as 
follows: 

§  125.410    Structural  difficulty  reports. 

(a)  Each  certificate  holder  shall  report 
the  occurrence  or  detection  of  each 
failure  or  defect  of  each  primary     , 
structure  or  principal  structural 
element,  as  defined  in  the 
manufacturer's  Maintenance  Manual 
(which  includes  the  aircraft's  Structural 
Repair  Manual  and  other  manufacturer's 
documents  that  set  forth  maintenance 
requirements)  related  to — 

(1)  Corrosion  that  requires  rework  or 
blendout  that  exceeds  the 
manufacturer's  Maintenance  Manual 
(MM)  allowable  limits  and  requires  a 
repair  or  a  complete  or  partial 
replacement  of  a  primary  structure  or 
principal  structural  element; 

(2)  Cracks  that  require  a  repair  or  a 
complete  or  partial  replacement  of  a 
primary  structure  or  principal  structural 
element; 

(3)  Disbonding  that  requires  a  repair 
or  a  complete  or  partial  replacement  of 
a  primary  structure  or  principal 
structurad  element; 

(4)  Failures  or  defects  repaired  in 
accordance  with  Designated  Engineering 
Representative  (DER)  data  or  other 
approved  data  not  contained  in  the 
manufacturer's  MM;  and 

(5)  Any  crack,  fracture,  or 
delamination  of  a  primary  structiu^  or 
principal  structural  element  composed 
of  composite  materials. 

(b)  In  addition  to  the  reports  required 
by  paragraph  (a)  of  this  section,  each 
certificate  holder  shall  report  any  other 
failure  or  defect  in  aircraft  structure  that 
occurs  or  is  detected  at  any  time  if,  in 
its  opinion,  that  failure  or  defect  has 
endangered  or  may  endanger  the  safe 
operation  of  any  aircraft  it  uses. 

(c)  Each  certificate  holder  shall 
submit  each  report  required  by  this 
section,  as  prescribed  in  paragraphs  (a) 
and  (b)  of  this  secdon,  covering  each  24- 
hour  period  beginning  at  0900  local 
time  of  each  day  and  ending  at  0900 
local  time  on  the  next  day,  to  a 
centralized  collection  point  as  specified 
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by  the  FAA.  Each  certificate  holder  also 
shall  make  the  report  data  available  for 
examination  by  the  Flight  Standards 
District  Office  charged  with  the  overall 
inspection  of  the  certificate  holder  in  a 
form  and  manner  acceptable  to  the 
Administrator.  Each  report  of 
occurrences  during  a  24-hoiu-  period 
shall  be  submitted  to  the  FAA  within 
the  next  72  hours.  However,  a  report 
that  is  due  on  Saturday  or  Sunday  may 
be  submitted  on  the  following  Monday, 
and  one  that  is  due  on  a  holiday  may 
be  submitted  on  the  next  work  day.  For 
aircraft  operating  in  areas  where  mail  is 
not  collected,  reports  may  be  submitted 
within  24  hours  after  the  aircraft  returns 
to  a  point  where  the  mail  is  collected. 

(d)  The  certificate  holder  shall  submit 
the  reports  required  by  this  section  in  an 
electronic  form  or  another  form 
acceptable  to  the  Administrator.  The 
reports  must  include  the  following 
information  listed  in  paragraph  (d)(1) 
through  (d)(6)  of  this  section  and  should 
include  as  much  information  that  is 
reasonably  available  for  paragraph  (d)(7) 
of  this  section: 

(1)  Manufacturer,  model,  serial 
number,  and  registration  number  of  the 
aircraft. 

(2)  The  name  of  the  operator. 

(3)  The  nature  of  the  failure  or  defect 
and  its  location. 

(4)  The  FAA-modified  Air  Transport 
Association  Specification  100  code 
(ATA  code). 

(5)  The  aircraft  total  time  and  cycles. 

(6)  The  data  and  station  where  the 
failure  or  defect  was  discovered. 

(7)  Identification  of  the  part  or 
component  involved  (e.g., 
manufacturer's  part  number  and  serial 
number)  and  the  time  since  the  last 
maintenance  overhaul,  repair,  or 
inspection. 

(e)  A  certificate  holder  that  is  also  the 
holder  of  a  Type  Certificate  (including 

a  Supplemental  Type  Certificate),  a 
Parts  Manufacturer  Approval  (PMA),  or 
a  Technical  Standard  Order  (TSO) 
authorization  or  that  is  a  licensee  of  a 
Type  Certificate  need  not  report  a 
failure,  malfunction,  or  defect  under 
this  section  if  it  has  reported  the  failure, 
malfunction,  or  defect  under  §  21.3  of 
this  chapter  or  under  the  accident 
reporting  provisions  of  part  830  of  the 
regulations  of  the  National 
Transportation  Safety  Board. 

(f)  Reports  prescribed  in  paragraph  (d) 
of  this  section  may  be  submitted  by  a 
certificated  repair  station  when  the 
reporting  task  has  been  assigned  by  the 
part  125  certificate  holder  under  the 
provisions  of  §§  145.63(d)(2)  or 
145.79(e)(2)  of  this  chapter.  However, 
the  responsibility  for  ensuring 
compliance  with  the  provisions  of  this 


section  may  not  be  delegated  by  the  part 
125  certificate  holder.  The  part  125 
certificate  holder  shall  receive  a  copy  of 
each  report. 

PART  127— CERTIFICATION  AND 
OPERATIONS  OF  SCHEDULED  AIR 
CAflRIERS  WITH  HELICOPTERS 

8.  The  authority  citation  for  part  127 
continues  to  read  as  folUows: 

Authority:  49  U.S.C.  app.  1354(a)  1421. 
1422,  1423.  1424.  1425.  1430;  49  U.S.C. 
106(g). 

9.  Section  127.313  is  revised  to  read 
as  follows: 

§  127.313    Operational  difficulty  reports, 
(a)  Each  air  carrier  shall  report  the 
occurrences  or  detection  of  each  failure, 
malfunction,  or  defect  concerning — 

(1)  Any  fire  and,  when  monitored  by 
a  related  fire-waming  system,  whether 
the  fire-warning  system  functioned 
properly; 

(2)  Any  false  fire  or  smoke  warnings 
that  require  the  use  of  emergency 
procedures; 

(3)  An  engine  exhaust  system  that 
causes  damage  to  an  engine,  adjacent 
structure,  equipment,  or  components; 

(4)  A  helicopter  component  that 
causes  the  accumulation  or  circulation 
of  smoke,  vapor,  or  toxic  or  noxious 
fumes  requiring  the  use  of  emergency 
procedures; 

(5)  Any  engine  flameout  or  shutdov^m 
during  ground  or  flight  operations, 
excluding  intentional  engine  shutdowns 
during  such  operations  (e.g.,  flight  crew 
training,  test  flights,  or  taxiing  to  reduce 
fuel  consumption); 

(6)  A  fuel  or  fuel  dumping  system  that 
affects  fuel  flow  or  causes  hazardous 
leakage  during  flight; 

(7)  Any  helicopter  component  or 
system  that  results  in  aborted  takeoffs 
after  initiation  of  the  takeoff  or  the 
taking  of  emergency  actions  during 
flight; 

(8)  Main  rotor  or  auxiliary  rotor 
system;  and 

(9)  Any  emergency  evacuation  system 
or  component  including  any  exit  door, 
passenger  emergency  evacuation 
fighting  system,  or  evacuation 
equipment  that  is  found  to  be  defective, 
or  that  fails  to  perform  the  intended 
function  during  an  actual  emergency  or 
during  training,  testing,  maintenance, 
demonstrations,  or  inadvertent 
deployments,  excluding  failures, 
malfunctions,  or  defects  that  are 
deferrable  according  to  the  Minimum 
Equipment  List  as  provided  for  in 
§91.213. 

(10)  A  landing  gear  extension  or 
retraction,  or  the  opening  or  closing  of 
landing  gear  doors  during  flight; 
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(11)  Any  brake  system  component 
that  results  in  any  detectable  loss  of 
brake  actuating  force  when  the  aircraft 
is  in  motion  on  the  ground. 

(b)  For  the  purposes  of  this  section 
during  flight  means  the  period  from  the 
moment  the  helicopter  leaves  the 
surface  of  the  earth  on  takeoff  until  it 
touches  down  on  landing. 

(c)  In  addition  to  the  reports  required 
by  paragraph  (a)  of  this  section,  each  air 
carrier  shall  report  any  other  failure, 
malfunction,  or  defect  in  a  helicopter, 
system,  component,  or  powerplant  that 
occurs  or  is  detected  at  any  time  if,  in 
the  air  carrier's  opinion,  the  failure, 
malfunction,  or  defect  has  endangered 
or  may  endanger  the  safe  operation  of 
the  helicopter  it  uses. 

(d)  Each  air  carrier  shall  submit  each 
report  required  by  this  section  as 
prescribed  in  paragraphs  (a)  and  (c)  of 
this  section,  covering  each  24-hour 
period  beginning  at  0900  local  time  of 
each  day  and  ending  at  0900  local  time 
on  the  next  day,  to  a  centralized 
collection  point  as  specified  by  the 
FAA.  Each  certificate  holder  also  shall 
make  the  report  data  available  for 
examination  by  the  Flight  Standards 
District  Office  charged  with  the  overall 
inspection  of  the  certificate  holder  in  a 
form  and  manner  acceptable  to  the 
Administrator.  Each  report  of 
occurrences  during  a  24-hour  period 
shall  be  submitted  to  the  FAA  within 
the  next  72  hours.  However,  a  report 
that  is  due  on  Saturday  or  Sunday  may 
be  submitted  on  the  following  Monday, 
and  one  that  is  due  on  a  holiday  may 
be  submitted  on  the  next  work  day. 

(e)  The  air  carrier  shall  submit  the 
reports  required  by  this  section  is  an 
electronic  form  or  another  form 
acceptable  to  the  Administrator.  The 
reports  shall  include  the  information 
listed  in  paragraphs  (e)(1)  through  (e)(6) 
of  this  section  and  should  include  as 
much  information  that  is  reasonably 
available  for  paragraphs  (e)(7)  through 
(e)(9)  of  this  section: 

(1)  Manufacturer,  model,  serial 
number,  and  registration  number  of  the 
helicopter. 

(2)  The  name  of  the  air  carrier. 

(3)  The  date;  flight  number;  station 
where  the  failure,  malfunction,  or  defect 
was  detected;  and  the  stage  during 
which  the  failure,  malfunction,  or  defect 
occurred  (e.g.,  preflight,  taxi,  takeoff, 
climb,  cruise,  descent,  landing,  or 
inspection). 

(4)  The  nature  of  the  failure, 
malfunction,  or  defect. 

(5)  The  applicable  FAA-modified  Air 
Transport  Association  Specification  100 
code  (ATA  code). 

(6)  The  helicopter  total  time  and  total 
cycles. 


(7)  The  engine  or  component  serial 
nimiber. 

(8)  The  emergency  procedure  affected 
(e.g.,  unscheduled  landing  and 
emergency  descent). 

(9)  Identification  of  the  part  and 
system  involved,  including  available 
information  pertaining  to  type 
designation  of  the  major  component  and 
the  time  since  the  last  maintenance 
overhaul,  repair,  or  inspection. 

(f)  A  certificate  holder  that  is  also  the 
holder  of  a  Type  Certificate  (including 
a  Supplemental  Type  Certificate),  a 
Parts  Manufacturer  Approval  (PMA),  or 
a  Technical  Standard  Order  (TSO) 
authorization,  or  that  is  a  licensee  of  a 
Type  Certificate,  need  not  report  a 
failure,  malfunction,  or  defect  under 
this  section  if  it  has  reported  the  failure, 
malfunction,  or  defect  under  §  21.3  of 
this  chapter  or  under  the  accident 
reporting  provisions  of  part  830  of  the 
regulations  of  the  National 
Transportation  Safety  Board. 

(g)  Reports  prescribed  in  paragraph  (e) 
of  this  section  may  be  submitted  by  a 
certificated  repair  station  when  the 
reporting  task  has  been  assigned  by  a 
part  127  air  carrier,  under  the  provisions 
of  §§  145.63(d)(3)  or  145.79(e)(3)  of  this 
chapter.  However,  the  responsibility  for 
ensuring  compliance  with  the 
provisions  of  this  section  may  not  be 
delegated  by  the  part  127  air  carrier.  The 
part  127  air  carrier  shall  receive  a  copy 
of  each  report. 

10.  Section  127.314  is  added  to  read 
as  follows: 

§  1 27.31 4    Structural  difficulty  reports, 
(a)  Each  air  carrier  shall  report  the 
occurrence  or  detection  of  each  failure 
or  defect  of  each  primary  structure  or 
principal  structural  element  as  defined 
in  the  manufacturer's  Maintenance 
Manual  (which  includes  the  aircraft's 
Structural  Repair  Manual  and  other 
manufacturer's  documents  that  set  forth 
maintenance  requirements)  related  to — 

(1)  Corrosion  that  requires  rework  or 
blendout  that  exceeds  the 
manufacturer's  Maintenance  Manual 
(MM)  allowable  limits  and  requires  a 
repair  or  a  complete  or  partial 
replacement  of  a  primary  structure  or 
principal  structural  element; 

(2)  Cracks  that  require  a  repair  or  a 
complete  or  partial  replacement  of  a 
primary  structure  or  principal  structural 
element; 

(3)  Disbonding  that  requires  a  repair 
or  a  complete  or  partial  replacement  of 
a  primary  structure  or  principal 
structural  element; 

(4)  Failures  or  defects  repaired  in 
accordance  with  Designated  Engineering 
Representative  (DER)  data  or  other 


approved  data  not  contained  in  the 
manufacturer's  MM;  and 

(5)  Any  crack,  fracture,  or 
delamination  of  a  primary  structure  or 
principal  structural  element  composed 
of  composite  materials. 

(b)  In  addition  to  the  reports  required 
by  paragraph  (a)  of  this  section,  each  air 
carrier  shall  report  any  other  failure  or 
defect  in  helicopter  structure  that  occurs 
or  is  detected  at  any  time  if,  in  its 
opinion,  that  failure  or  defect  has 
endangered  or  may  endanger  the  safe 
operation  of  any  helicopter  it  uses. 

(c)  Each  air  carrier  shall  submit  each 
report  required  by  this  section,  as 
prescribed  in  paragraphs  (a)  and  (b)  of 
this  section,  covering  each  24-hour 
period  beginning  at  0900  local  time  of 
each  day  and  ending  at  0900  local  time 
on  the  next  day,  to  the  location  where 
the  data  base  is  maintained.  Each 
certificate  holder  also  shall  make  the 
report  data  available  for  examination  by 
the  Flight  Standards  District  Office 
charged  with  the  overall  inspection  of 
the  certificate  holder  in  a  form  and 
manner  acceptable  to  the  Administrator. 
Each  report  of  occurrences  during  a  24- 
hour  period  shall  be  submitted  to  the 
FAA  within  the  next  72  hours. 
However,  a  report  that  is  due  on 
Satiu-day  or  Sunday  may  be  submitted 
on  the  following  Monday,  and  one  that 
is  due  on  a  holiday  may  be  submitted 
on  the  next  work  day.  "*  - 

(d)  The  air  carrier  shall  submit  the 
reports  required  by  this  section  in  an 
electronic  form  or  another  form         ^ 
acceptable  to  the  Administrator.  The 
reports  shall  include  the  information 
listed  in  paragraphs  (d)(1)  through  (d)(6) 
of  this  section  and  should  include  as 
much  information  that  is  reasonably 
available  for  paragraph  (d)(7)  of  this 
section: 

(1)  Manufacturer,  model,  serial 
number,  and  registration  number  of  the 
helicopter. 

(2)  The  name  of  the  operator. 

(3)  The  nature  of  the  failure  or  defect 
and  its  location. 

(4)  The  FAA-modified  Air  Transport 
Association  Specification  100  code 
(ATA  code). 

(5)  The  helicopter  total  time  and 
cycles. 

(6)  The  date  and  station  where  the 
failure  or  defect  was  discovered. 

(7)  Identification  of  the  part  or 
component  involved  (e.g., 
manufacturer's  part  number  and  serial 
number)  and  the  time  since  the  last 
maintenance  overhaul,  repair,  or 
inspection. 

(e)  An  air  carrier  that  is  also  the 
holder  of  a  Type  Certificate  (including 
a  Supplemental  Type  Certificate),  a 
Parts  Manufacturer  Approval  (PMA),  or 
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a  Technical  Standard  Order  (TSO) 
authorization  or  that  is  a  licensee  of  a 
T]^  Certificate  need  not  report  a 
failure,  malfunction,  or  defect  xmder 
this  section  if  it  has  reported  the  failure, 
malfunction,  or  defect  under  §  21.3  of 
this  chapter  or  under  the  accident 
reporting  provisions  of  part  830  of  the 
regulations  of  the  National 
Transportation  Safety  Board. 

(I)  Reports  prescribed  in  paragraph  (d) 
of  this  section  may  be  submitted  by  a 
certificated  repair  station  when  the 
reporting  task  has  been  assigned  by  the 
part  127  air  carrier  under  the  provisions 
of  §§  145.63(d)(3)  or  145.79(e)(3)  of  this 
chapter.  However,  the  responsibility  for 
ensuring  compliance  with  the 
provisions  of  this  section  may  not  be 
delegated  by  the  part  127  air  carrier.  The. 
part  127  air  carrier  shall  receive  a  copy 
of  each  report. 

11.  Section  127.315  is  revised  to  read 
as  follows: 

§  127.31 5    Mechanical  interruption 
summary  report 

Each  certificate  holder  shall  regularly 
and  promptly  submit  a  summary  report 
to  the  Administrator  following  each 
interruption  to  a  flight,  unscheduled 
change  of  aircraft  en  route,  or 
unscheduled  stop  or  diversion  from  a 
route,  caused  by  known  or  suspected 
mechanical  difficulties  or  malfunctions 
that  are  not  required  to  be  reported 
under  §  127.313  or  §  127.314. 

12.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1354(a),  1355(a). 
1421  through  1431,  and  1502;  49  U.S.C. 

iqejg). 

13.  Section  135.415  is  amended  by 
revising  the  heading  and  paragraphs  (a), 
(c).  (d),  (e),  (f),  and  (g)  and  by  removing 
paragraphs  (a)(12)  through  (a)(16)  and 
paragraph  (h)  to  read  as  follows: 

§135.415    Operational  difficulty  reports. 

(a)  Each  certificate  holder  shall  report 
the  occurrence  or  detection  of  each 
failure,  malfunction,  or  defect  in  an 
aircraft  concerning — 

(1)  Any  fire  and.  when  monitored  by 
a  related  fire- warning  system,  whether 
the  fire-warning  system  functioned 
properly; 

(2)  Any  false  fire  or  smoke  warnings 
that  require  the  use  of  emergency 
procedures; 

(3)  An  engine  exhaust  system  that 
causes  damage  to  an  engine,  adjacent 
structure,  eqiupment  or  components; 

(4)  An  aircraft  component  that  causes 
the  acounulation  or  circulation  of 
smoke,  vapor,  or  toxic  or  noxious  fumes 
requiring  the  use  of  emergency 
procedures; 

(5)  Any  engine  flameout  or  shutdown 
dunng  ground  or  flight  operations, 


excluding  intentional  engine  shutdowns 
during  such  operations  (e.g.,  flight  crew 
training,  test  flights,  or  taxiing  to  reduce 
fuel  consumption); 

(6)  A  propeller  feathering  system  or 
ability  of  the  system  to  control 
overspeed; 

(7)  A  fuel  or  fuel-dumping  system  that 
affects  fuel  flow  or  causes  hazardous 
leakage  during  flight; 

(8)  A  landing  gear  extension  or 
retraction  or  the  opening  or  closing  of 
landing  gear  doors  during  flight; 

(9)  Any  brake  system  component  that 
results  in  any  detectable  loss  of  brake 
actuating  force  when  the  aircraft  is  in 
metion  on  the  ground,  excluding 
failures,  malfunctions,  or  defects  that 
are  deferrable  according  to  the 
Minimum  Equipment  List  as  provided 
for  in  §91.213; 

(10)  Any  aircraft  component  or  system 
that  results  in  aborted  takeoffs  after 
initiation  of  the  takeoff  roll  or  the  taking 
of  emergency  actions  during  flight;  and 

(11)  Any  emergency  evacuation 
system  or  component  including  any  exit 
door,  passenger  emergency  evacuation 
lighting  system,  or  evacuation 
equipment  that  is  found  to  be  defective, 
or  that  fails  to  perform  the  intended 
function  during  an  actual  emergency  or 
during  training,  testing,  maintenance, 
demonstrations,  or  inadvertent 
deployments,  excluding  failures, 
malfunctions,  or  defects  that  sue 
deferrable  according  to  the  Minimimi 
Equipment  List  as  provided  for  in 
§91.213. 

(b)*  *  • 

(c)  In  addition  to  the  reports  required 
by  paragraph  (a)  of  this  section,  each 
certificate  holder  shall  report  any  other 
failiue,  malfunction,  or  defect  in  an 
aircraft,  system,  component,  or 
powerplant  that  occurs  or  is  detected  at 
any  time  if,  in  its  opinion,  that  failure, 
malfunction,  or  defect  has  endangered 
or  may  endanger  the  safe  operation  of  an 
aircraft  it  uses. 

(d)  Each  certificate  holder  shall 
submit  each  report  required  by  this 
section  as  prescribed  in  paragraphs  (a) 
and  (c)  of  this  section,  covering  each  24- 
hoiu-  period  beginning  at  0900  local 
time  of  each  day  and  ending  at  0900 
local  time  on  the  next  day,  to  the 
location  where  the  data  base  is 
maintained.  Each  certificate  holder  also 
shall  make  the  report  data  available  for 
examination  by  the  Flight  Standards 
District  Office  charged  with  the  overall 
inspection  of  the  certificate  holder  in  a 
form  and  manner  acceptable  to  the 
Administrator.  Each  report  of 
occiurences  during  a  24-hour  period 
shall  be  submitted  to  the  FAA  within 
the  next  72  hours.  However,  a  report 
that  is  due  on  Saturday  or  Sunday  may 


be  submitted  on  the  following  Monday, 
and  one  that  is  due  on  a  holiday  may 
be  submitted  on  the  next  work  day.  For 
aircraft  operating  in  areas  where  mail  is 
not  collected,  reports  may  be  submitted 
within  24  hours  after  the  aircraft  returns 
to  a  point  where  mail  is  collected. 

(e)  The  certificate  holder  shall  submit 
the  reports  required  by  this  section  in  an 
electronic  form  or  another  form 
acceptable  to  the  Administrator.  The 
reports  must  include  the  information 
listed  in  paragraphs  (e)(1)  through  (e)(6) 
of  this  section  and  should  include  as 
much  information  that  is  reasonably 
available  for  paragraphs  (e)(7)  to  (e)(9)  of 
this  section: 

(1)  Manufacturer,  model,  serial 
number,  and  registration  number  of  the 
aircraft. 

(2)  The  name  of  the  operator. 

(3)  The  date;  flight  number;  station 
where  the  failure,  malfunction,  or  defect 
was  detected;  and  the  stage  during 
which  the  failure,  malfunction,  or  defect 
occurred  (e.g.,  preflight,  taxi,  takeoff, 
climb,  cruise,  descent,  approach, 
landing,  or  inspection). 

(4)  The  nature  of  the  failure, 
malfunction,  or  defect. 

(5)  The  applicable  FAA-modified  Air 
Transport  Association  Specification  100 
code  (ATA  code). 

(6)  The  aircraft  total  time  and  total 
cycles. 

(7)  The  engine  or  component  serial 
number. 

(8)  The  emergency  procedure  affected 
(e.g..  unscheduled  landing  and 
emergency  descent). 

(9)  Identification  of  the  part  and 
system  involved,  including  available 
information  pertaining  to  type 
designation  of  the  major  component  and 
the  time  since  the  last  maintenance 
overhaul,  repair,  or  inspection. 

(f)  A  certificate  holder  that  is  also  the 
holder  of  a  Type  Certificate  (including 
a  Supplemental  Type  Certificate),  a 
Parts  Manufacturer  Approval  (PMA).  or 
a  Technical  Standard  Order  (TSO) 
authorization  or  that  is  a  licensee  of  a 
Type  Certificate  need  not  report  a 
failure,  malfunction,  or  defect  under 
this  section  if  it  has  reported  the  failure, 
malfunction,  or  defect  under  §  21.3  of 
this  chapter  or  under  the  accident 
reporting  provisions  of  part  830  of  the 
regulations  of  the  National 
Transportation  Safety  Board. 

(g)  Reports  prescribed  in  paragraph  (e) 
of  this  section  may  be  submitted  by  a 
certificated  repair  station  when  the 
reporting  task  has  been  assigned  by  a 
part  135  certificate  holder,  under  the 
provisions  of  §§  145.63(d)(4)  or 
145.79(e)(4)  of  this  chapter.  However, 
the  responsibility  for  ensuring 
compliance  with  the  provisions  of  this 
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section  may  not  be  delegated  by  the  part 
135  certificate  holder.  The  part  135 
certificate  holder  shall  receive  a  copy  of 
each  report. 

14.  Section  135.416  is  added  to  read 
as  follows: 

§135.416   Structural  dimculty  reports. 

(a)  Each  certificate  holder  shall  report 
the  occurrence  or  detection  of  each 
failure  or  defect  of  each  primary 
structure  or  principal  structiual  element 
as  defined  in  the  manufacturer's 
Maintenance  Manual  (which  includes 
the  aircraft's  Structural  Repair  Manual 
and  other  manufacturer's  docxunents 
that  set  forth  maintenance  requirements] 
related  to — 

(1)  Corrosion  that  requires  rework  or 
blendout  that  exceeds  the 
manufacturer's  Maintenance  manual 
(MM)  allowable  limits  and  requires  a 
repair  or  a  complete  or  partial 
replacement  of  a  primary  structure  or 
princvpal  structural  element; 

(2)  Cracks  that  require  a  repair  or  a 
complete  or  partial  replacement  of  a 
primary  structure  or  principal  structural 
element; 

(3)  Disbonding-that  requires  a  repair 
or  a  complete  or  partial  replacement  of 
a  primary  structure  or  principal 
structural  element; 

(4)  Failiues  or  defects  repaired  in 
accordance  with  £)esignated  Engineering 
Representative  (DER)  data  or  other 
approved  data  not  contained  in  the 
manufacturer's  MM;  and 

(5)  Any  crack,  fi^ctiue,  or 
delamination  of  a  primary  structure  or 
principal  structural  element  composed 
of  composite  materials. 

(b)  In  addition  to  the  reports  required 
by  paragraph  (a)  of  this  section,  each 
certificate  holder  shall  report  any  other 
failure  or  defect  in  aircraft  structure  that 
occurs  or  is  detected  at  any  time  if,  in 
its  opinion,  that  failure  or  defect  has 
endangered  or  may  endanger  the  safe 
operation  of  any  aircraft  it  uses. 

(c)  Each  certificate  holder  shall 
submit  each  report  required  by  this 
section,  as  prescnbed  in  paragraphs  (a) 
and  (b)  of  this  section,  covering  each  24- 
hour  period  beginning  at  0900  local 
time  of  each  day  and  ending  at  0900 
local  time  on  the  next  day,  to  a 
centrahzed  collection  point  as  specified 
by  the  FAA.  Each  certificate  holder  also 
shall  make  the  report  data  available  for 
examination  by  the  FUght  Standards 
District  Office  charged  with  the  overall 
inspection  of  the  certificate  holder  in  a 
form  and  manner  acceptable  to  the 
Administrator.  Each  report  of 
occurrences  during  a  24-hovu-  period 
shall  be  submitted  to  the  FAA  within 
the  next  72  hoius.  However,  a  report 
that  is  due  on  Saturday  or  Siuiday  may 


be  submitted  on  the  following  Monday, 
and  one  that  is  due  on  a  holiday  may 
be  submitted  on  the  next  work  day.  For 
aircraft  operating  in  areas  where  mail  is 
not  collected,  reports  may  be  submitted 
within  24  hours  after  the  aircraft  returns 
to  a  point  where  the  mail  is  collected. 

(d)  The  certificate  holder  shall  submit 
the  reports  required  by  this  section  in  an 
electronic  form  or  another  form 
acceptable  to  the  Administrator.  The 
reports  must  include  the  information 
listed  in  paragraphs  (d)(1)  through  (d)(6) 
of  this  section  and  should  include  as 
much  information  that  is  reasonably 
available  for  paragraph  (d)(7)  of  this 
section: 

(1)  Manufacturer,  model,  serial 
number,  and  registration  niunber  of  the 
aircraft. 

(2)  The  name  of  the  operator. 

(3)  The  nature  of  the  failiu«  or  defect 
and  its  location. 

(4)  The  FAA-modified  Air  Transport 
Association  Specification  100  code 
(ATA  code). 

(5)  The  aircraft  total  time  and  cycles. 

(6)  The  date  and  station  where  the 
failure  or  defect  was  discovered. 

(7)  Identification  of  the  part  or 
component  involved  (e.g., 
manufactiu^r's  part  niunber  and  serial 
number)  and  the  time  since  the  last 
maintenance  overhaid,  repair,  or 
inspection. 

(e)  A  certificate  holder  that  is  also  the 
holder  of  a  Type  Certificate  (including 
a  Supplemental  Tjrpe  Certificate),  a 
Parts  Manufacturer  Approval  (PMA),  or 
a  Technical  Standard  Order  (TSO) 
authorization  or  that  is  a  licensee  of  a 
Type  Certificate  need  not  report  a 
failiue,  malfunction,  or  defect  under 
this  section  if  it  has  reported  the  failure, 
malfunction,  or  defect  imder  §  21.3  of 
this  chapter  or  under  the  accident 
reporting  provisions  of  part  830  of  the 
regulations  of  the  National 
Transportation  Safety  Board. 

(f)  Reports  prescribed  in  paragraph  (d) 
of  this  section  may  be  submitted  by  a 
certificated  repair  station  when  the 
reporting  task  has  been  assigned  by  the 
part  135  certificate  holder  under  the 
provisions  of  §§  145.63(d)(4)  or 
145.79(e)(4)  of  this  chapter.  However, 
the  responsibihty  of  ensimng 
compliance  with  the  provisions  of  this 
section  may  not  be  delegated  by  the  part 
135  certificate  holder.  The  part  135 
certificate  holder  shall  receive  a  copy  of 
each  report. 

15.  Section  135.417  is  revised  to  read 
as  follows: 

§135.417    Mectianical  interruption 
sumntary  report 

Each  certificate  holder  shall  regularly 
and  promptly  submit  a  summary  report 


to  the  Administrator  following  each 
interruption  to  a  flight,  unscheduled 
change  of  aircraft  en  route,  or 
unscheduled  stop  or  diversion  fi'om  a 
route,  caused  by  a  known  or  suspected 
mechanical  difficulty  or  malfunction 
that  is  not  required  to  be  reported  under 
§135.415  or  §135.316. 

PART  145— REPAIR  STATIONS 

16.  The  authority  citation  for  part  145 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1354(a),  1355, 
1421,  and  1427. 

17.  Section  145.63  is  amended  by 
adding  paragraphs  (d)  and  (e)  to  read  as 
follows: 

§  1 45.63    Reports  of  defects  or  unairworthy 
'conditions. 

***** 

(d)  A  certificated  domestic  repair 
station  may  submit  an  operational  or 
structural  difficulty  report  for — 

(1)  A  part  121  certificate  holder  under 
§  121.703(g)  or  §  121.704(g)  provided 
that  the  report  meets  the  requirements 
of  §§  121.703(d)  and  121.703(e)  or 

§§  121.704(d)  and  121.704(e)  of  this 
chapter,  as  appropriate; 

(2)  A  part  125  certificate  holder  imder 
§  125.409(g)  or  §  125.410(g)  provided 
that  the  report  meets  the  requirements 
of  §§  125.409(d)  and  125.409(e)  or 

§§  125.410(d)  and  125.410(e)  of  tiiis 
chapter,  as  appropriate; 

(3)  A  part  127  certificate  holder  under 
§  127.313(g)  or  §  121.314(g)  provided 
that  the  report  meets  the  requirements 
of  §  127.313(d)  or  §  127.313(e)  or 

§§  127.314(d)  and  127.314(e)  of  this  ^^ 
chapter,  as  appropriate;  or 

(4)  A  part  135  certificate  holder  under 
§  135.415(g)  or  §  135.416(g)  provided 
that  the  report  meets  the  requirements 
of  §§  135.415(d)  and  135.415(e)  or 

§§  135.416(d)  and  135.416(e)  of  tills 
chapter,  as  appropriate. 

(e)  A  certificated  domestic  repair 
station  authorized  to  report  a  failure, 
malfunction,  or  defect  imder  paragraph 
(d)  of  this  section  need  not  report  the 
same  failure,  malfunction,  or  defect 
under  paragraph  (a)  of  this  section.  A 
copy  of  the  report  submitted  under 
paragraph  (d)  of  this  section  shall  be 
forwarded  to  the  certificate  holder. 

18.  Section  145.79  is  amended  by 
adding  paragraphs  (e)  and  (f)  to  read  as 
follows: 

§  145.79    Records  and  reports. 

***** 

(e)  A  certificated  foreign  repair  station 
may  submit  an  operational  or  structural 
difficulty  report  for — 

(1)  A  part  121  certificate  holder  under 
§  121.703(g)  or  §  121.704(g)  provided 
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tnat  the  report  meets  the  requirements 
of  §§121. 703(d)  and  121.703(e)  or 
§§  121.704(d)  and  121.704(e)  of  this 
chapter,  as  appropriate; 

(2)  A  part  125  certificate  holder  under 
§  125.409(g)  or  §  125.410(g)  provided 
ihat  the  report  meets  the  requirements 
of  §§  125.409(d)  and  125.409(e)  or 

s§  125.410(d)  and  125.410(e)  of  this 
chapter,  as  appropriate; 

(3)  A  part  127  certificate  holder  under 
S§  127.313(g)  or  121.314(g)  provided 
that  the  report  meets  the  requirements 
of  §§  127.313(d)  and  127.313(e)  or 

^§  127.314(d)  and  127.314(e)  of  this 
.hapter,  as  appropriate;  or 

(4)  A  part  135  certificate  holder  under 
3§  135.415(g)  or  135.416(g)  provided 
'chat  the  report  meets  the  requirements 
of  §§  135.415(d)  and  135.415(e)  or 

§§  135.416(d)  and  135.416(e)  of  this 
chapter,  as  appropriate. 

(0  A  certificated  domestic  repair 
station  authorized  to  report  a  failure, 
malfunction,  or  defect  under  paragraph 
[d)  of  this  section  need  not  report  the 
same  failure,  malfunction,  or  defect 
under  paragraph  (a)  of  this  section.  A 
copy  of  the  report  submitted  under 
paragraph  (d)  of  this  section  shall  be 
forwarded  to  the  certificate  holder. 

'  Issued  in  Washington,  DC,  on  August  4, 

1995. 

William  J.  White, 

Acting  Director,  Flight  Standards  Service, 

AFS~1. 

[FR  Doc.  95-19909  Filed  8-11-95;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Government  National  Mortgage 
Association 
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AGENCY:  Government  National  Mortgage 
Association,  HUD. 
ACTION:  Final  rule. 

SUMMARY:  The  Government  National 
Mortgage  Association  (the 
"Association"  or  "GNMA")  is  revising 
its  regulations  to  remove  references  to 
terminated  programs,  place  proper 
emphasis  on  the  Association's  current 
programs,  remove  obsolete  references 
and  simplify  the  language  of  all 
remaining  sections. 

In  addition,  this  publication 
implements  a  revision  to  the  regulations 
that  prescribe  the  standards  by  which 
issuers  are  approved  to  participate  in 
the  Association's  Mortgage-Backed 
Securities  (MBS)  program,  and  by  which 
approved  issuers  maintain  their 
approval  status,  which  was  initiated  by 
a  proposed  rule  published  in  1993. 
EFFECTIVE  DATE:  September  13. 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Guy 
S.  Wilson,  Vice  President,  Government 
National  Mortgage  Association,  Room 
6151,  451  Seventh  Street  SW, 
Washington,  DC  20410-9000,  telephone 
(202)  401-8970.  Hearing  or  speech- 
impaired  individuals  may  call  HUD's 
"TOD  number  (202)  708-3649.  (These 
telephone  numbers  are  not  toll  free.) 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Streamlining  Existing  Regulations 

By  the  direction  of  the  President,  the 
Association  performed  a  page-by-page 
review  of  its  existing  regulations  to 
eliminate  or  revise  those  regulations 
that  are  outdated  or  otherwise  in  need 
of  reform.  The  Association  is  revising 
the  entirety  of  the  GNMA  rules,  which 
are  found  in  the  300  series  in  title  24  of 
the  Code  of  Federal  Regulations.  This 
rule  removes  outdated  parts  and 
sections  of  parts  to  trim  the 
Association's  regulations  to  only  those 
necessary  to  operate  current  programs. 
Other  than  as  noted  below,  substantive 
changes  are  not  intended  by  virtue  of 
the  revisions  included  herein. 


The  former  24  CFR  parts  320,  330, 
340,  350,  360  and  370  have  been 
eliminated,  because  the  programs 
formerly  regulated  under  those  sections 
have  been  abolished.  The  former  24  CFR 
part  380,  Fiduciary  Activities,  has  been 
moved  to  24  CFR  part  340.  The  former 
24  CFR  part  390,  Guaranty  of  Mortgage- 
Backed  Seciuities,  has  been  moved  to  24 
CFR  part  320,  to  reflect  its  status  as  the 
most  active  of  the  Association's 
programs.  The  former  Part  395, 
Guaranty  of  Multiclass  Securities,  has 
been  moved  to  Part  330  to  reflect  its 
status  as  a  program  that  flows  directly 
from  the  mortgage-backed  securities 
program.  The  Bylaws  of  the  Association 
are  no  longer  published  as  an  appendix 
to  24  CFR  part  310,  but  will  be  kept 
current  in  the  Office  of  the  President  of 
the  Association  and  may  be  published 
in  the  GNMA  I  Mortgage-Backed 
Securities  Guide  and  the  GNMA  n 
Mortgage-Backed  Securities  Guide 
(collectively,  the  "GNMA  Guides"). 

With  respect  to  these  streamlining 
changes,  the  publication  of  a  final  rule 
without  previous  solicitation  of  public 
comment  is  justified,  in  accordance 
with  24  CFR  part  10,  because 
solicitation  of  public  comment  is 
unnecessary  and  would  be  contrary  to 
the  public  interest.  The  types  of  changes 
being  made  are  not  controversial  or 
substantive.  It  is  in  the  public  interest 
to  have  succinct  regulations  that  reflect 
only  the  provisions  needed  to  operate 
current  programs.  Therefore,  solicitation 
of  public  comment  before  adoption  of 
these  changes  is  imnecessary,  and  the 
associated  delay  in  effectiveness  would 
be  contrary  to  the  public  interest. 

1.  Part  300 

Section  300.1 

The  reference  to  regional  offices  has 
been  removed.  All  of  the  Association's 
business  is  conducted  out  of  one  office. 

Section  300.3 

The  references  to  the  Association 
purchasing,  servicing  and  selling 
mortgages  has  been  removed.  The 
Association  no  longer  conducts  this 
business.  A  reference  is  added  clarifying 
that  the  Association  is  commonly 
referred  to  as  Cinnie  Mae  or  GNMA. 

Section  300.9 

All  references  to  carrying  on  the 
Association's  business  through  the 
Federal  National  Mortgage  Association 
(Fannie  Mae)  have  been  removed.  None 
of  the  Association's  business  is  carried 
out  by  Fannie  Mae. 

Section  300.11 

This  section  has  been  added  to  notify 
the  public  of  the  authority  of  the  officers 


of  the  Association.  This  authority  is  set 
forth  in  the  Bylaws  of  the  Association, 
which  were  formerly  published  as  an 
appendix  to  the  regulations.  This 
appendix  is  being  removed, 
necessitating  the  addition  of  this 
section. 

Selction  300.13  (formerly  Section 
300.11) 

This  section  has  been  streamlined  by 
removing  the  laundry  list  of  actions  that 
may  be  undertaken  by  an  attorney-in- 
fact  for  the  Association.  The  section  as 
rewritten  provides  that  the  Association 
may  appoint  attorneys-in-fact  by 
publication  in  the  Federal  Register  or 
by  written  document  executed  by  the 
President  of  the  Association  and  that 
such  attorney-in-fact  shall  have  the 
power  outlined  in  the  publication  or 
appointment. 

Section  300.17  (formerly  Section 
390.60) 

This  section  has  been  moved  from  the 
former  Subpart  E,  Miscellaneous 
Provisions,  to  Subpart  A,  General 
Provisions,  in  order  to  provide  a  better 
organizational  structure  to  the 
regulations.  It  has  also  been  revised  to 
clarify  that  audits  and  examinations 
may  be  performed  by  designees  of  the 
Association. 

2.  Part  310 

The  Bylaws  of  the  Association, 
formerly  an  appendix  to  Part  310,  have 
been  removed.  The  Bylaws  will  be 
maintained  in  the  Office  of  the 
President  of  the  Association  and  may  be 
published  in  the  GNMA  I  Mortgage- 
Backed  Securities  Guide  and  the  GNMA 
II  Mortgage-Backed  Securities  Guide. 

3.  Former  Parts  320.  330,  340  and  350 

These  parts  have  been  eliminated 
because  the  authority  for  the 
Association's  Special  Assistance 
Functions  (implemented  by  Subchapter 
B  of  Chapter  III,  Special  Assistance 
Functions,  containing  these  parts)  was/ 
repealed  by  section  483(a)  of  Pub.  L.  96- 
181,  approved  November  30, 1983,  97 
Stat.  1240. 

4.  Parts  360  and  370 

These  parts  (contained  in  Subchapter 
C  of  Chapter  III,  Management  and 
Liquidating  Functions)  have  been 
eliminated  because  the  Association  no 
longer  performs  Management  and 
Liquidating  Functions. 

5.  Part  320  (formeriy  Part  390) 

The  former  part  390  has  been  moved 
to  this  part  to  reflect  its  status  as  the 
most  active  of  the  Association's 
programs. 
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Sections  320.1,  320.5  and  320.13 
(formerly  Sections  390.1,  390.5  and 
390.13) 

These  sections  have  been  amended  to 
remove  reference  to  "straight  pass 
through"  seciirities,  which  are  no  longer 
guaranteed  by  the  Association. 

Section  320.15  (formerly  Section 
390.15) 

This  section  has  been  amended  to 
remove  reference  to  "straight  pass 
through"  seciuities,  which  are  no  longer 
guaranteed  by  the  Ass52ciation.  This 
section  also  has  been  amended  to 
remove  the  specific  procedures  followed 
by  the  Association  upon  the  declaration 
of  a  default.  To  the  extent  necessary, 
these  procediu^s  are  outlined  in  the 
Guides  and/or  the  guaranty  agreement 
with  the  issuer. 

6.  Part  330  (formerly  part  395) 

The  former  part  395,  Multiclass 
Securities,  has  been  moved  to  part  330, 
following  part  320  dealing  with  the 
mortgage-backed  securities  program,  to 
reflect  its  status  as  a  program  that  flows 
directly  from  the  mortgage-backed 
securities  program.  Some  language  has 
been  removed  because  it  is  duplicative 
of  language  in  Parts  300  and  320. 

B.  Issuer  Eligibility  and  Integrity 
Reforms 

On  December  9, 1993  (58  FR  64713), 
the  Department  published  a  proposed 
rule  to  reform  the  Association's  issuer 
eligibility  and  integrity  requirements  for 
new  issuer  approval  and  maintenance  of 
approved  issuer  status.  A  total  of  nine 
comments  were  received.  The 
commenters  included  one  approved 
issu»,  one  mortgage  company,  one 
federal  savings  bank,  the  Federal  Home 
Loan  Mortgage  Corporation  (Freddie 
Mac),  the  Federal  Deposit  Insurance 
Corporation  (FDIC),  the  Office  of  Thrift 
Supervision  (OTS).  the  Office  of  the 
Comptroller  of  the  Ciurency  (OCC),  the 
Independent  Bankers  Association  of 
America  and  the  Mortgage  Bankers 
Association  of  America. 

The  commenters  expressed  general 
support  for  the  Department's  (^jectives 
of  strengthening  the  issuer 
requirements.  The  commenters  were 
especially  supportive  of  the  closer 
alignment  of  the  Association's  rules 
with  those  of  Fannie  Mae  and  Freddie 
Mac,  and  they  expressed  a  desire  for 
GNMA  to  continue  in  that  direction. 
Some  commenters  opposed  parts  of  the 
proposed  rule,  and  some  provided 
specific  suggestions  for  changes.  On  the 
basis  of  these  comments  and  further 
development  of  the  concepts  set  forth  in 
the  proposed  rule,  the  Department  has 
made  changes  to  the  rule.  These 


Changes  are  discussed  in  the  following 
sections  of  this  preamble. 

1.  Section  320.3  (formerly  Section 
390.3)  Eligible  Issuers 

There  were  four  commenters  on  the 
paragraph  dealing  with  Fannie  Mae  and 
Freddie  Mac  approval  (former  Section 
390.3(a)(2),  including  Freddie  Mac. 
Currently,  Fannie  Mae  approval  is 
required  for  program  entiy  for  single 
family  issuers.  This  section  proposed  to 
include  Freddie  Mac  approved  seller/ 
servicers  as  applicants  and  to  limit  the 
Fannie  Mae/Freddie  Mac  approval 
requirement  to  single  family  issuer 
applicants.  While  all  comments  on  the 
proposed  language  were  favorable, 
certain  changes  have  been  made  as  a 
result  of  the  Association's  own 
continued  analysis  of  this  section.  The 
Association  has  decided  to  open  its 
mortgage-backed  securities  program  to 
issuers  without  Fannie  Mae  or  Freddie 
Mac  approval.  Under  the  final  rule,  the 
Association  will  consider  all  applicants, 
although  Fannie  Mae  and/or  Freddie 
Mac  approved  applicants  will  be  given 
special  consideration  in  the  approval 
process.  Applicants  with  neither  Fannie 
Mae  nor  Freddie  Mac  approval  will  be 
subject  to  a  more  stringent  set  of 
requirements  to  provide  additional 
assurances  that  they  are  capable  of 
performing  the  responsibilities  of  an 
issuer.  These  requirements  will  be  set 
out  in  the  applicable  Guides. 

The  phrase  Umiting  the  applicability 
of  this  section  to  single  family  issuers 
has  been  dropped,  since  an  alternative 
is  now  being  provided  to  the  Fannie 
Mae/Freddie  Mac  approval  requirement. 
After  an  issuer  is  accepted  into  the  MBS 
program,  loss  of  either  Fannie  Mae  or 
Freddie  Mac  approval  continues  to 
remain  a  basis  for  issuer  default  even  in 
cases  where  the  issuer  qualified  for 
program  entry  without  Fannie  Mae  or 
Freddie  Mac  approval.  In  summary,  as 
a  result  of  further  analysis,  this  section 
is  being  republished  to  reflect  that  (1) 
this  section  is  applicable  to  all  issuer 
types,  and  (2)  Association  approval  is  an 
acceptable  alternative  to  Faimie  Mae/ 
Freddie  Mac  approval.  [Note:  The  "or 
the  Association"  language  in  the 
original  regulations  referred  to  the 
Tandem  program  which  has  been 
terminated.) 

There  were  two  commenters  on  the 
paragraph  dealing  with  capacity  to  issue 
and  service  (former  Section  390.3(a)(3). 
One  comment  agreed  with  the  changes. 
The  other  commenter  wants  to  expand 
the  scope  of  the  rule  to  allow  the  sale 
of  servicing  on  pooled  loans  without 
requiring  a  change  of  issuer.  The 
commenter  stated  that  this  would 
eliminate  the  mortgage  assigiunent  costs 


currently  incurred  when  servicing  is 
sold  and  the  issuer  is  substituted. 
Issuers  may  presently  (1)  service  their 
pools  themselves,  (2)  obtain 
subservicers  for  their  pools,  while 
remaining  the  issuer  of  record  with  full 
responsibility  for  those  pools.  (3)  act  as 
a  subservicer  for  another  issuer's  pools, 
or  (4)  transfer  issuer  responsibility  (and 
servicing)  to  another  issuer.  The 
Association  believes  these  options  give 
issuers  the  flexibifity  to  manage  their 
business  while  providing  the 
Association  with  an  adequate  level  of 
risk  protection.  The  purpose  of  this 
section  of  the  rule  is  to  formally 
recognize  that  an  issuer  may  choose  to 
act  as  an  issuer  of  pools  or  servicer  or 
both.  The  Association  is  not  prepared  to 
make  a  major  scope  change  to  the  rule 
to  permit  the  sale  of  servicing  without 
a  change  in  issuer.  Therefore  the 
servicing  language  is  not  being  changed. 
This  section  of  the  rule,  however,  is 
being  republished  with  a  minor  change 
to  clarify  that  the  experience  of  the 
management  of  an  issuer  is  a  criterion 
for  issuer  eligibility. 

There  were  three  commenters  on 
increasing  the  single  family  base  net 
worth  requirement  to  $250,000.  One 
commenter  stated  that  the  increase 
would  be  too  costly  for  small  lenders, 
while  the  other  two  commenters,  both 
trade  associations,  agreed  with  the 
increase.  One  of  these  trade  associations 
requested  that  GNMA  consider  special 
net  worth  requirements  for  small  and" 
minority  lenders,  and  the  other  stated 
that  the  $250,000  level  would  "increase 
the  safety  of  the  program  yet  not 
prohibit  smaller  institutions  from 
participating." 

There  were  two  commenters  on  the 
requirement  to  index  base  Net  Worth  for 
inflation  (former  Section  390.3).  One 
commenter  generally  agreed  with  the 
indexing.  The  other  commenter 
questioned  the  need  for  indexing.  It 
believes  that  the  incremental 
component  of  net  worth  already  takes 
inflationary  concerns  into  account,  and 
that  smaller  issuers  jnay  be  adversely 
affected.  It  also  requested  that  if 
indexing  is  implemented,  that  the 
Association  (1)  phase-in  indexing  over  a 
minimum  of  6  months,  (2)  reconsider 
whether  the  consiuner  price  index  (CPI) 
is  the  appropriate  index.  (3)  allow 
decreases  for  inflation  as  long  as  the 
new  value  is  not  below  $250,000,  and 
(4)  place  an  annual  cap  on  the  potential 
increase. 

The  Association  agrees  that  there  are 
numerous  factors  to  be  considered  in 
determining  how  the  net  worth  element 
is  implemented,  and  the  impact  on 
smaller  issuers  is  certainly  an  important 
consideration.  Since  economic  factors 
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influencing  appropriate  net  worth 
requirements  change  regularly,  the 
Association  has  determined  that  in  the 
spirit  of  streamlining  its  regulations  and 
to  provide  as  much  flexibility  as 
possible  to  the  issuer  qualification 
process,  net  worth  requirements  will  not 
be  published  as  regulations,  but  will  be 
published  in  the  GNMA  Guides. 

2.  Former  Section  390.12 

There  was  one  comment  on  the 
provisions  concerning  control  changes 
(formerlj^  390.12(c)),  which  was  in 
agreement  with  the  language.  While  the 
only  comment  was  favorable,  upon  the 
Association's  own  internal  analysis  of 
this  section,  it  was  decided  that  both  the 
time  requirement  pertaining  to  the 
notification  of  change  and  die  definition 
of  what  constitutes  a  change  in  control 
be  placed  in  the  applicable  Guides, 
rather  than  in  the  regulations.  Therefore, 
this  section  is  being  republished  with 
changes  to  (1)  remove  the  30  day 
requirement,  and  (2)  remove  the 
Generally  Accepted  Accounting 
Practices  (GAAP)  definition. 

There  were  five  commenters  on  the 
provisions  concerning  cross-default 
agreements  (formerly  §  390.12(d)).  One 
commenter  agreed  with  the  language. 
Another  commenter  expressed  concern 
that  the  agreement  may  not  be 
consistent  with  the  requirements  of 
some  Federal  regulators.  In  addition, 
this  commenter  requested  that  (1)  the 
general  terms  of  the  agreement  be  open 
to  pubUc  comment,  and  (2)  both  entry 
into  and  enforcement  of  a  cross-defiault 
agreement  be  waived  when  it  can  he 
proved  that  related  companies  have 
been  operated  independently  in  a  safe 
and  soimd  manner  such  that  there  is  no 
attempt  to  defi'aud  the  Association.  The 
other  three  commenters  were  the  FDIC, 
OTS,  and  OCC.  FDIC  and  OTS  also 
included  an  attachment  with  their 
comments  from  the  Federal  Reserve 
Board.  All  of  these  Federal  agencies 
believe  that  cross-default  agreements 
may  not  be  consistent  with  section  23A 
of  the  Federal  Reserve  Act  which 
contains  Umitations  and 
collateralization  requirements  on 
guaranties  between  depository 
institutions  and  affiliates. 

Based  on  meetings  and  discussions 
with  the  four  Federal  regulators,  the 
Association  has  modified  the  rule 
language  to  allow  for  an  exemption  from 
the  cross-default  agreement  when  an 
issuer  can  provide  an  acceptable  legal 
opinion  that  demonstrates  that  the 
agreement  would  be  prohibited  by  the 
issuer's  Federal  regulator.  While  Section 
23A  was  considered  in  the  Association's 
analysis,  the  primary  reason  for  the 
exemption  is  that  the  Association's 


experience  to  date  has  demonstrate^ 
that  regulated  issuers  present  less  of  a 
default  risk  than  non-regulated  issuers. 
Furthermore,  based  on  additional 
analysis,  this  section  has  been  revised  to 
remove  the  GAAP  (Generally  Accepted 
Accounting  F.inciples)  definition  of 
related  issuers  (detailed  guidance  will 
be  provided  in  the  Guides),  and  to 
provide  for  the  option  of  default  rather 
than  the  obligation  to  default.  In 
summary,  this  section  is  being 
republished  with  changes  to  (1)  provide 
a  possible  exemption  for  certain  classes 
of  Federally  regulated  issuers,  (2) 
remove  the  GAAP  definition,  and  (3) 
provide  for  the  option  of  default. 

3.  Section  320.10  Classified  Balance 
Sheet 

There  was  one  comment  on  this 
section,  which  was  in  agreement  with 
the  proposed  language.  This  section  is 
being  republished  without  any  changes. 

4.  Section  320.12  Integrity 

There  were  two  comments  on  the 
provisions  concerning  key  persormel 
(§  320.12(a)),  and  both  were  in 
agreement  with  the  proposed  language. 
This  section  is  being  republished  with 
a  minor  change  to  clarify  that  local 
agencies  are  included  with  Federal, 
state,  and  government-related  entities  in 
respect  to  required  disclosures  of  key 
personnel  backgroimds. 

There  were  four  comments  on  the 
provisions  concerning  status  with  other 
agencies  (section  320.12(b)).  Two  of  the 
comments  were  in  agreement  with  the 
proposed  language.  The  commenters 
with  concerns  were  the  FDIC  and  OCC 
These  federal  agencies  stated  that 
certain  disclosures  may  be  prohibited 
under  their  respective  regulations.  The 
FDIC  also  expressed  concern  that  if 
issuers  were  to  disclose  FDIC  actions, 
the  agency's  ability  to  promote  safety 
may  be  impaired.  The  Association 
believes  that  notice  of  agency  actions 
will  enhance  its  ability  to  monitor 
issuers,  and  that  coop>eration  between 
Federal  agencies  is  necessary  to 
properly  protect  the  Government's 
interest.  However,  the  Association 
believes  that  it  should  not  compel 
issuers  to  make  disclosures  that  are 
specifically  prohibited  by  other 
agencies.  "Therefore,  this  section  is  being 
republished  with  a  change  to  reflect  that 
disclosures  that  are  specifically 
prohibited  by  agencies  are  exempted 
from  this  section.  Furthermore,  the 
section  is  also  being  amended  to  clarify 
that  state  and  local  mortgage  and 
regulatory  agencies  are  included  as 
covered  parties  requiring  issuer 
disclosure  of  material  status  changes. 


n.  Other  Matters 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and,  by  approving  it, 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  eUgibility  and  performance 
requirements  of  this  rule  are  consistent 
with  requirements  already  established 
by  other  government  agencies  for  lender 
eligibility.  Accordingly,  the  economic 
impact  of  this  rule  would  be  minimal, 
and  it  is  expected  to  affect  small  and 
large  entities  equally. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332)  in  connection 
with  the  development  of  the  proposed 
rule.  The  Finding  of  No  Significant 
Impact  remains  applicable  to  this  final 
rule,  and  is  available  for  public 
inspection  and  copying  Monday 
through  Friday,  7:30  a.m.  until  5:30  p.m. 
in  the  office  of  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  room  10276, 
451  Seventh  Street,  SW,  Washington, 
DC  20410. 

Regulatory  Agenda 

The  issuer  eligibility  and  integrity 
reforms  portion  of  this  rule  was  listed  as 
sequence  number  1501  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  May  8, 1995 
(60  FR  23368,  23396)  in  accordance 
with  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  federalism 
implications  and,  thus,  are  not  subject 
to  review  under  the  Order.  This  rule  is 
limited  to  streamlining  existing 
regulations  and  imposing  additional 
ehgibility  and  integrity  requirements  on 
private  lenders.  No  programmatic  or 
pohcy  changes  result  from  its 
promulgation  which  would  affect 
existing  relationship  between  the 
Federal  government  and  State  and  local 
governments. 

Executive  Order  12606.  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
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Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
a  potential  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being,  and,  thus,  is  not  subject  to 
review  under  the  Order.  No  significant 
change  in  existing  HUD  policies  or 
programs,  as  those  policies  relate  to 
family  concerns,  will  result  frt>m 
promulgation  of  this  rule. 

List  of  Subjects 

24  CFR  Part  300 

Lawyers,  Organization  and  functions 
(Government  agencies). 

24  CFR  Fart  310 

Organization  and  functions 
(Government  agencies). 

24  CFR  Parts  320.  330.  340,  350.  and 
370 

Mortgages. 
24  CFR  Part  360 

Mortgages,  Trusts  and  trustees. 
24  CFR  Part  380 

Mortgages,  Trusts  and  trustees. 
24  CFR  Part  390 

Mortgages,  Securities. 

Accordingly,  Chapter  III  of  Title  24  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

1.  The  sul)chapter  designations  and 
headings  are  removed  from  the  chapter. 

2.  Part  300  is  revised  in  its  entirety, 
to  read  as  follows: 

PART300-GENERAL 

300. 1    Scope  of  chapter. 

300.3    Description. 

300.5    Creation  and  status. 

300.7    Area  of  operations. 

300.9    Office. 

300. 1 1    Authority  of  officers. 

300.13    Power  of  attorney. 

300.15    Exceptions.  " 

300.17    Audits  and  reports. 

Authority:  12  U.S.C.  1723a,  unless 
otherwise  noted,  and  42  U.S.C.  3535(d). 

§300.1    Scope  of  chapter. 

"This  chapter  consists  of  general 
information  and  does  not  purport  to  set 
forth  all  of  the  procedures  and 
requirements  that  apply  to  the 
operations  of  the  Association.  Complete 
specific  information  as  to  any  aspect  of 
such  operations  may  be  obtained  fit>m 
the  office  listed  in  §  300.9. 

f  300.3    Description. 

The  Government  National  Mortgage 
'  Association  (hereinafter  in  this  chapter 
called  the  Association)  furnishes 
fiduciary  services  to  itself  and  other 


departments  and  agencies  of  the 
Government,  and  guarantees  privately 
issued  securities  backed  by  trusts  or 
pools  of  mortgages  or  loans  which  are 
insured  or  guaranteed  by  the  Federal 
Housing  Administration  (FHA),  the 
Department  of  Veterans  Affairs  (VA)  or 
the  Farmers  Home  Administration 
(FmHA).  In  the  course  of  its  business, 
the  Association  is  commonly  referred  to 
as  Ginnie  Mae  or  GNMA. 

{300.5   Creation  and  status. 

The  Association  is  a  Government 
corporation  in  the  Department  of 
Housing  and  Urban  Envelopment.  It  is 
derived  from  the  Federal  National 
Mortgage  Association,  which  was 
partitioned  by  the  Congress  into  two 
corporations  effective  September  1, 
1968,  one  of  which  is  the  Association. 
The  operations  of  the  Association  are 
conducted  under  its  statutory  charter 
contained  in  title  III  of  the  National 
Housmg  Act,  12  U.S.C.  1716,  et  seq. 

§  300.7    Area  of  operations. 

The  Association  is  authorized  to 
conduct  its  business  in  any  State  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  territories  and 
possessions  of  the  United  States. 

1300.9    Office. 

The  Association  directs  its  operations 
from  its  office  located  at  451  Seventh 
Street,  SW.,  Washington  DC  20410. 

§  300.1 1    Authority  of  officers. 

The  President,  each  Vice  President, 
and  each  Assistant  Vice  President  of  the 
Association  are  severally  expressly 
empowered  in  the  name  of  the 
Association  to  sign  all  contracts  and 
other  doctmients,  instruments,  and 
writings  which  call  for  execution  by  the 
Association  in  the  conduct  of  its 
business  and  affairs,  and  to  encumber, 
mortgage,  pledge,  convey  or  otherwise 
alien  any  property  which  the 
Association  may  own  or  in  which  it  may 
have  an  estate,  right,  title  or  interest.  In 
addition,  the  President,  each  Vice 
President,  each  Assistant  Vice 
President,  the  Secretary  of  the 
Association,  each  Assistant  Secretary, 
the  Treasurer  and  the  Controller  shall 
have  the  authority  as  may  be  provided 
in  the  Bylaws  of  Uie  Association  or  as 
may  be  delegated  to  them  in  a  manner 
not  inconsistent  with  the  Bylaws. 

§  300.1 3    Power  of  attorney. 

In  order  to  efficiently  carry  out  the 
purposes  of  the  Association,  the 
Association  may  appoint  any  person  its 
true  and  lawful  attorney-in-fact  by. 
pubUcation  in  the  Federal  Register  or 


by  appointment  from  the  President  of 
the  Association  in  writing.  Any  such 
attorney-in-fact  shall  have  the  power 
outlined  in  the  publication  or 
appointment. 

§300.15    Exceptions. 

In  the  conduct  of  its  affairs,  in 
individual  cases  or  classes  of  cases,  the 
Association  reserves  the  right, 
consistent  with  law,  without  prior 
notice  and  at  any  time,  to  alter  or  waive 
any  of  the  requirements  contained  in 
this  chapter  or  elsewhere  or  to  impose 
other  and  additional  requirements;  it 
further  reserves  the  right,  without  prior 
notice  and  at  any  time,  to  amend  or 
resciild  any  or  all  of  the  material  set 
forth  herein. 

§300.17    Audits  and  reports. 

The  Association  and  its  designees 
may  at  any  reasonable  time  audit  the 
books  and  examine  the  records  of  any 
issuer,  mortgage  servicer,  trustee,  agent 
or  other  person  bearing  on  compliance 
with  the  requirements  of  the 
Association's  programs,  and  the 
Association  may  require  reasonable  and 
necessary  reports  from  such  persons. 

3.  Part  310  consisting  of  §  310.1  is 
revised  in  its  entirety,  to  read  as  follows: 

PART  310— BYUWS  of  THE 
GOVERNMENT  NATIONAL 
MORTGAGE  ASSOCIATION 

Authority:  12  U.S.C  1723  and  42  U.S.C 
3535(d). 

§310.1    Bylaws  of  the  Association. 

The  bylaws  of  the  Association  shall  be 
duly  adopted  by  the  Secretary  of 
Housing  and  Urban  Development 
pursuant  to  section  308  of  the  National 
Housing  Act  (12  U.S.C.  1723)  and  shall 
govern  the  performance  of  the  pwwers 
and  duties  granted  to  or  imposed  upon 
the  Association  by  law. 

4.  Part  320  is  revised  in  its  entirety, 
to  read  as  follows: 

PART  320— GUARANTY  OF 
MORTGAGE-BACKED  SECURITIES 

Subpart  A — Pass-Through  Type  Securities 

Sec. 

320.1  General. 

320. 3  Eligible  issuers  of  seciuities. 

320.5  Securities. 

320.7  Mortgages. 

320.9  Pool  administration. 

320.10  Financial  reporting. 

320.11  Insurance  coverage. 

320.12  integrity. 

320.13  Guaranty. 
320.15  Default. 
320.17  Fees. 

Subpart  B — Bond-Type  Securities 

320.21    General. 
320.23    Eligible  issuers. 
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320.25  Securities. 

320.27  Mortgages. 

320.29  Guaranty. 

320.31  Deiault. 

320.33  Fees. 

Authority:  12  U.S.C.  1721(g]  and  1723a(a); 
and  42  U.S.C.  3535(d). 

Subpart  A — Pass-Through  Type 
Securities 

1320.1    General. 

The  Association  is  authorized  by 
section  306(g)  of  the  National  Housing 
Act  (12  U.S.C.  1721(g))  upon  such  terms 
and  conditions  as  it  may  deem 
appropriate,  to  guarantee  the  timely 
payment  of  principal  of  and  interest  on 
securities  that  are  based  on  and  backed 
by  a  trust  or  pool  composed  of 
mortgages  which  are  insured  or 
guaranteed  by  FHA,  FmHA  or  VA.  The 
Association's  guaranty  of  mortgage- 
backed  securities  is  backed  by  the  full 
faith  and  credit  of  the  United  States. 
This  subpart  is  limited  to  "modified 
pass-through"  securities,  and  does  not 
purport  to  set  forth  all  the  procedures 
and  requirements  that  apply  to  the 
issuance  and  guaranty  of  such 
securities.  All  such  transactions  are 
governed  by  the  specific  terms  and 
provisions  of  the  Association's 
Mortgage-Backed  Seciuities  Guides 
(MBS  Guides)  and  contracts  entered  into 
by  the  parties. 

i  320.3    Eligible  Issuers  of  securities. 

(a)  Eligibility  requirements.  A 
mortgage  lender,  including  an 
instrumentality  of  a  State  or  local 
government,  to  be  eligible  to  issue  or 
service  mortgage-backed  securities 
guaranteed  by  the  Association  must 
satisfy  all  of  the  following  standards: 

(1)  Be  in  good  standing  as  a  mortgagee 
approved  by  the  FHA; 

(2)  Be  in  good  standing  as  a  mortgage 
seller  or  servicer  approved  by  the 
Federal  National  Mortgage  Association 
(FNMA),  the  Federal  Home  Loan 
Mortgage  Corporation  (FHLMC),  or  the 
Association.  Loss  of  either  FNMA 
approval  or  FHLMC  approval  may  cause 
the  issuer  to  become  ineligible  to  issue 
and  service  the  Association's  mortgage- 
backed  securities  and  constitute  a 
default  under  the  applicable  guaranty  or 
contractual  agreement  whether  or  not 
the  issuer  qualified  for  new  issuer 
approval  on  the  basis  of  FNMA  or 
FHLMC  approval; 

(3)  Have  management  with  adequate 
experience,  and  access  to  adequate 
facilities  to  issue  or  service  mortgage- 
backed  securities,  as  determined  by  the 
Association: 

(4)  Maintain  the  applicable  minimiun 
net  worth  discussed  in  paragraph  (c)  of 
this  section;  and 


(5)  Meet  the  requirements,  conditions, 
and  limitations  prescribed  by  the 
Association  in  this  part  or  the 
applicable  MBS  Guides. 

(b)  Time  of  eligibility.  The  Association 
shall  not  commit  to  guarantee,  or 
guarantee  any  issue  of  mortgage-backed 
seciuities  unless  the  mortgage  lender 
requesting  such  commitment  or 
guaranty  qualifies  as  an  eligible  issuer 
both  at  the  time  of  commitment 
approval  and  at  the  time  of  the  issuance 
of  the  guaranty. 

(c)  Net  worth  requirements.  Issuers 
shall  maintain  at  all  times  a  net  worth 
acceptable  to  the  Association  of  not  less 
than  the  applicable  minimum  amount. 
The  applicable  minimum  amount  shall 
be  published  in  the  MBS  Guides. 

(d)  Disqualification.  A  mortgage 
lender  shall  not  qualify  as  an  eligible 
issuer  at  any  time  in  which: 

(1)  The  lending  policies  of  the  issuer 
permit  any  discrimination  based  on 
race,  religion,  color,  national  origin,  age, 
or  sex  of  a  borrower;  or 

(2)  The  issuer  is  not  in  compliance 
with  any  rules,  regulations,  or  orders 
issued  under  title  VI  of  the  Civil  Rights 
Act  of  1964;  Executive  Order  11063. 
Equal  Opportunity  in  Housing, 
November  20, 1962;  Executive  Order 
11246,  Equal  Employment  Opportunity, 
issued  on  September  24, 1965  and 
amended  on  October  13, 1967;  title  VII 
of  the  Civil  Rights  Act  of  1968;  title  Vm 
of  the  Civil  Rights  Act  of  1968  as 
amended  by  the  Fair  Housing 
Amendments  Act  of  1988;  or  by  the 
FHA  or  VA. 

(e)  Ethics  and  standards.  A  mortgage 
lender  shall  qualify  as  an  eligible  issuer 
only  so  long  as  it  conducts  its  business 
operations  in  accordance  with  accepted 
mortgage  banking  practices,  ethics,  and 
standards,  as  determined  by  the 
Association,  and  maintains  its  books 
and  records  in  accordance  with 
generally  accepted  accounting 
principles. 

(f)  Change  in  control.  Issuers  shall 
notify  the  Association  of  any  change  in 
issuer  control.  A  change  in  control 
occurs  whenever  a  new  party  obtains 
significant  influence  over  an  issuer,  as 
defined  by  the  Association.  In  a  merger 
where  the  surviving  party  is  not  the 
approved  issuer  and  in  a  consolidation, 
the  surviving  party  must  apply  formally 
for  approval  as  a  new  issuer  prior  to  the 
merger  or  consolidation  taking  place.  In 
other  business  combinations,  such  as  a 
stock  sale  of  an  existing  issuer,  which 
result  in  a  change  in  control  of  issuer, 
the  issuer  shall  demonstrate  that  it 
continues  to  meet  all  issuer  eligibility 
requirements  prior  to  the  business 
combination  being  finalized. 


(g)  Cross-Defauh.  Related  issuers,  as 
defined  by  the  Association,  shall 
execute  a  cross-default  agreement,  in  a 
form  prescribed  by  the  Association,  that 
authorizes  the  default  of  one  or  more 
related  issuers  in  the  event  of  a  default 
by  any  one  of  the  related  issuers.  Issuers 
may  be  granted  an  exemption  from  this 
section,  provided  that  they  submit  a 
legal  opinion,  acceptable  to  the 
Association,  which  demonstrates  that 
the  execution  of  a  cross-default 
agreement  would  be  prohibited  by  the 
issuer's  Federal  regulator. 

(h)  Failure  to  comply.  In  the  event 
that  an  issuer  subsequently  fails  to 
comply  with  any  of  the  requirements 
prescribed  in  this  part  or  the  applicable 
MBS  Guide,  as  determined  by  the 
Association,  the  Association  may, 
among  other  things,  withhold  further 
commitments  to  guarantee  seciuities 
until  such  time  as  the  Association  is 
satisfied  that  the  issuer  has  resumed 
business  operations  in  compliance  with 
such  requirements. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  2503-0003, 
2503-0004, 2503-0006,  2503-0007, and 
2503-0026) 

§320.5    Securities. 

(a)  Instruments.  Securities  issued 
pursuant  to  the  provisions  of  this 
subpart  must  be  modified  pass-through 
securities,  that  provide  for  payment, 
whether  or  not  collected,  of  both 
specified  principal  installments  and 
interest  on  the  unpaid  principal 
balance,  with  all  prepayments  and  other 
unscheduled  recoveries  of  principal 
being  passed  through  to  the  holder.  In. 
the  case  of  delinquent  mortgages  in  a 
pool  backing  modified  pass-through 
securities,  the  issuer  is  required  to  make 
advances  if  necessary  to  maintain  the 
specified  schedule  of  interest  and 
principal  payments  to  the  holders,  or  at 
its  option,  at  any  time  90  days  or  more 
after  default  of  any  such  mortgage,  the 
issuer  may  repurchase  such  mortgage 
for  an  amount  equal  to  the  unpaid 
principal  balance  of  the  mortgage.  The 
securities  must  specify  the  dates  by 
which  payments  are  to  be  made  to  the 
holders  thereof,  and  must  indicate  the 
accounting  period  for  collections  on  the 
pool's  mortgages  relating  to  each  such 
payment,  and  the  securities  must  also 
specify  a  date  on  which  the  entire 
principal  will  have  been  paid  or  will  be 
payable. 

(b)  Issue  amount.  Each  issue  of 
guaranteed  securities  must  be  in  a 
minimum  face  amount  as  specified  in 
the  applicable  MBS  Guide.  The  total 
face  amount  of  any  issue  of  securities 
cannot  exceed  the  aggregate  unpaid 
principal  balances  of  the  mortgages  in 
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the  pool.  The  Association  may  provide 
for  issuers  to  submit  packages  of 
mortgages  that  may  be  consolidated, 
with  other  packages  of  similar  types  of 
mortgages,  into  multiple  issuer  pools. 
,     (c)  Face  amount  of  securities.  The  face 
amount  of  any  security  caimot  be  less 
,  than  $25,000. 

(d)  Transferability.  Securities  are 
transferable,  but  the  share  of  the 
proceeds  collected  on  account  of  the 
pool  of  mortgages  is  payable  only  to  the 
registered  holder  of  a  security  according 
to  the  policies  established  by  the 
Association. 

§320.7    IMortgages. 

Each  issue  of  guaranteed  securities 
must  be  backed  by  a  separate  pool  of 
mortgages  which  meet  the  requirements 
of  the  applicable  MBS  Guide. 

§320.9    Pool  administration. 

The  Association  will  only  guarantee 
seciuities  if  the  issuer  executes  a 
guaranty  agreement  or  contractual 
agreement  in  the  form  prescribed  by  the 
Association.  Pool  administration 
requirements  are  set  forth  in  such 
agreements  or  the  applicable  MBS 
Guide. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  2503-0003, 
2503-0004.  2503-0006,  2503-0007,  and 
2503-0026} 

§320.10    Financial  reporting. 

Issuers  shall  submit  to  the  Association 
audited  annual  financial  statements 
within  90  days  of  their  fiscal  year  end. 
All  financial  statements  with  a  fiscal 
year  end  date  on  or  after  [one  year  after 
the  effective  date  of  this  rule]  shall 
include  a  classified  balance  sheet  and  a 
statement  of  oi)erations  and  cash  flows, 
prepared  in  accordance  with  the 
standards  for  financial  audits  of  the  U.S. 
General  Accounting  Office's 
Government  Auditing  Standards,  issued 
by  the  Comptroller  C^neral  of  the 
United  States.  The  balance  sheet  shall 
show  the  division  of  total  assets  into 
current,  noncurrent  and  fixed  assets  and 
the  division  of  total  liabilities  into 
current  and  long-term  liabilities. 

1 320.1 1    Insurance  coverage. 

The  issuer  shall  maintain,  for  the 
benefit  of  the  Association,  Insurance, 
errors  and  omissions,  fidelity  bond  and 
other  coverage  as  required  by  the 
Association  and  set  forth  in  the 
appropriate  MBS  Guide. 

§320.12    Integrity. 

(a)  Background.  Issuers  shall  disclose 
the  background  of  all  individuals 
serving  on  their  Board  of  Directors  and 
all  individuals  acting  as  authorized 
signatories.  The  disclosures  shall 


include  any  prior  convictions,  fines  or 
other  adverse  actions  against  these 
individuals  by  a  Federal,  state  or  local 
agency,  or  a  government-related  entity 
where  the  action  is  related  to  the 
responsibilities  that  are  commensurate 
widi  those  of  the  financial  services 
industry.  The  term  government-related 
entity  includes,  but  is  not  limited  to, 
FHA,  VA,  FmHA,  FNMA,  FHLMC, 
Office  of  Thrift  Supervision,  Federal 
Deposit  Insurance  Corporation,  Office  of 
the  Comptroller  of  the  Currency,  Board 
of  Governors  of  the  Federal  Reserve 
System,  and  National  Credit  Union 
Administration. 

(b)  Change  in  status.  Issuers  shall 
disclose  material  changes  in  their  status 
with  other  government-related  entities 
and  regulatory  agencies,  or  state  or  local 
agencies  with  similar  authority,  within 
5  business  days  of  their  occurrence.  The 
disclosures  shall  include,  but  not  be 
limited  to,  voluntary  and  non-volimtary 
terminations,  defaults,  fines,  and 
material  non-compliance  with  agency 
rules  and  policies.  Disclosures  that  are 
specifically  prohibited  by  em  agency  are 
exempted  from  this  section. 

§320.13    Guaranty. 

The  Association  guarantees  the  timely 
payment,  whether  or  not  collected,  of 
the  interest  on  the  outstanding  balance 
and  the  specified  principal  installments, 
as  undertaken  in  the  Association's 
guaranty  appearing  on  the  face  of  the 
seciuity.  The  Association's  guaranty  is 
backed  by  the  full  faith  and  credit  of  the 
United  States. 

§320.15    Default 

(a)  Zsstier  default.  Any  failure  or 
inability  of  the  issuer  to  make  payments 
as  due  as  well  as  such  other  events  as 
may  be  identified  by  the  Association 
and  included  in  the  applicable  guaranty 
agreement,  contractual  agreement  or 
MBS  Guide,  shall  constitute  a  defauU  of 
the  issuer. 

(b)  Action  upon  default.  Upon  any 
default  by  the  issuer,  the  Association 
may: 

(1)  Institute  a  claim  against  the 
issuer's  insurance,  bond  or  other 
coverage,  as  specified  in  §320.11; 

(2)  Piu^uant  to  section  306(g)  of  the 
National  Housing  Act  (12  U.S.C. 
1721(g)),  extinguish  all  the  right,  title,  or 
other  interest  of  the  issuer  in  the  pooled 
mortgages;  and 

(3)  Exercise  such  other  rights  and 
remedies  as  it  may  have. 

§320.17    Fees. 

The  Association  may  impose 
application  fees,  guaranty  fees, 
seciuities  transfer  fees  and  other  fees. 


Subpart  B— Bond-Type  Securities 
§320.21    General. 

In  addition  to  the  "pass-through" 
securities  dealt  with  in  subpart  A  of  thi.«! 
part,  the  Association  is  authorized  by 
section  306(g)  of  the  National  Housing 
Act,  12  U.S.C.  1721(g).  upon  such  terms 
and  conditions  as  it  may  deem 
appropriate,  to  guarantee  the  timely 
payment  of  principal  of  and  interest  on 
"bond-type"  securities  which  are  based 
on  and  backed  by  a  trust  or  pool 
composed  of  mortgages  which  are 
insured  or  guaranteed  by  FHA,  FmHA 
or  the  VA.  The  Association's  guaranty  of 
mortgage-backed  securities  is  backed  by 
the  full  faith  and  credit  of  the  United 
States.  This  subpart  deals  with  such 
"bond-type"  securities  and  does  not 
purport  to  set  forth  all  the  procedures 
and  requirements  that  apply  to  the 
issuance  and  guaranty  of  such 
securities.  All  such  transactions  are 
governed  by  the  specific  terms  and 
provisions  of  the  contracts  entered  into 
by  the  parties  and  the  Bond-Type 
Seciuities  Guide  (the  "Bond  Guide"). 

§320.23    Eligible  Issuers. 

Any  corporation,  trust,  partnership,  or 
other  entity  with  a  net  worth  acceptable 
to  the  Association  as  set  forth  in  the 
Bond  Guide,  which  has  the  capability  to 
assemble  acceptable  and  eligible 
mortgages  in  sufficient  quantity  to 
support  required  minimum  issuances  of 
securities  and  which  meets  such  other 
requirements  as  are  set  forth  in  the  Bond 
Guide,  may  be  approved  to  issue  and 
service  bond-type  securities  guaranteed 
by  the  Association.  Further,  the 
Association  reserves  the  right  to  limit 
the  number  of  issuers  in  the  interest  of 
conducting  an  orderly  market  of 
securities  of  this  type. 

§320.25    Securities. 

(a)  Instruments.  Securities  to  be 
issued  pursuant  to  the  provisions  of  this 
subpart  B  may  be  in  registered  or  bearer 
form.  Each  security  shall  have  terms 
acceptable  to  the  Association  as 
provided  in  the  Bond  Guide. 

(b)  Issue  amount.  Each  issue  of 
guaranteed  securities  must  be  in  a 
minimum  face  amount  as  specified  in 
the  Bond  Guide.  The  total  face  amount 
of  any  issue  of  securities  cannot  exceed 
the  aggregate  unpaid  principal  balances 
of  the  mortgages  in  the  pool 

(c)  Face  amount  of  securities.  The  face 
amount  of  any  security  cannot  be  less 
than  $25,000. 

(d)  Transferability.  Bearer  securities 
are  freely  transferrable.  Registered 
securities  are  transferable  only  on  ihe 
books  of  an  agent,  as  shall  be  agreed 
upon  by  the  Association  and  the  issuer. 
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(e)  Treasury  approval.  Issues  of  $100 
million  or  larger  will  be  subject  to 
approval  of  the  Secretary  of  the 
Treasury. 

$320.27    MortoagM. 

Guaranteed  securities  issued  under 
these  provisions  must  be  based  on  and 
backed  by  mortgages  pooled  under  trust 
arrangements  satisfactory  to  the 
Association.  Such  mortgages  must  meet 
the  requirements  of  the  Bond  Guide. 

$320.29    Guaranty. 

With  respect  to  bond-type  securities, 
the  Association  will  guarantee  the 
timely  payment  of  principal  of  and 
interest  on  such  securities,  subject  to  the 
terms  and  conditions  of  the  securities. 
The  Association's  guaranty  is  backed  by 
the  full  faith  and  credit  of  the  United 
States. 

$320.31    Default 

Upon  default  of  the  issuer,  the 
Association  has  the  right,  pursuant  to 
section  306(g)  of  the  National  Housing 
Act  (12  U.S.C.  1721(g)),  to  take  title  to 
the  mortgages  and  other  assets  that  are 
subject  to  ^e  trust  arrangements,  and  to 
proceed  against  other  assets  of  the  issuer 
to  the  extent  necessary  to  satisfy  its  own 
claims  and  the  rights  of  the  holders  of 
secimties  then  outstanding.  Such  action 
by  the  Association  shall  be  taken  subject 
to  an  accounting  to  the  issuer. 


$32a33    Fi 

The  Association  may  impose 
appUcation  and  guaranty  fees,  which 
may  vary  with  relation  to  the  size  or  risk 
of  the  guaranty  transaction  undertaken. 

5.  Part  330  is  revised  in  its  entirety, 
to  read  as  follows: 

PAFTT  330— GUARANTY  OF 
MULT1CLASS  SECURITIES 

330.1    Scope  of  part 

330.  S    Defiftitions. 

330.10    Eligible  collateral. 

330.15    Participation  requirements. 

330.20    Eligible  participants. 

330.25    Fees. 

330.30    GNMA  guaranty. 

330.35    Investors. 

330.40    Consultation. 

330.45    Limitation  on  GNMA  liability. 

330. 50    Administraticm  of  multiclass 

securities. 
330.55    Basis  for  removal  from  participation. 
330.60    Removal  procedure. 

Authority:  12  U.S.C  1721(g)  and  1723a(a): 
and  42  U.S.C  3535(d). 

$330.1    Scope  of  part 

This  part  is  Hmited  to  multiclass 
securities.  It  does  not  purport  to  set 
forth  all  the  procedines  and 
requirements  that  apply  to  the  issuance 
and  guaranty  of  such  seciuities.  All 


such  transactions  are  governed  by  the 
specific  terms  and  provisions  of  the 
contracts  entered  into  by  the  parties  and 
by  the  GNMA  Multiclass  Securities 
Guide  (Multiclass  Guide). 

$330.5    Deftnttions 

As  used  in  this  part,  the  following 
terms  shall  have  the  meanings 
indicated. 

Consolidated  securities.  A  series  of 
multiclass  securities  each  class  of  which 
provides  for  payments  proportionate 
with  payments  on  the  imderlying 
eligible  collateral. 

Depositor.  The  entity  that  deposits,  or 
executes  an  agreement  to  deposit,  as 
contained  in  the  Multiclass  Guide, 
eligible  collateral  into  a  trust  in 
exchange  for  consolidated  securities. 

GNMA  electrottic  bulletin  board.  An 
information  distribution  system 
established  by  the  Association  for  the 
Multiclass  Securities  program. 

GNMA  MBS  certificates.  The 
guaranteed  mortgage-backed  securities 
issued  under  part  320  of  this  chapter. 

Government  mortgages.  Mortgages 
that  are  eligible  under  section  306(g)  (12 
U.S.C.  1721(g))  for  inclusion  in  GNMA 
mortgage-backed  securities  pools. 

Participant.  For  structured  securities, 
the  sponsor,  co-sponsor,  trustee,  trust 
counsel,  accoimting  firm,  and  their 
contractors.  For  consolidated  seciuities, 
the  depositor.  Other  entities  may  be 
designated  as  participants  in  the 
Multiclass  Guide. 

Sponsor.  With  respect  to  structured 
secimties,  the  entity  that  establishes  the 
required  trust  by  executing  the  trust 
agreement  and  depositing  the  eligible 
collateral  in  the  trust  in  exchange  for  the 
structured  securities. 

Structured  securities.  Securities  of  a 
series  at  least  one  class  of  which 
provides  for  payments  of  principal  or 
interest  disproportionately  from 
payments  on  the  underlying  eligible 
collateral. 

$330.10    Eligit>le  collateral. 

The  Association,  in  its  discretion, 
shall  determine  what  collateral  is 
ehgible  for  inclusion  in  the  Multiclass 
Securities  program.  Eligible  collateral 
may  include  GNMA  MBS  certificates, 
government  mortgages,  consolidated 
securities,  and  other  securities  approved 
by  the  Association.  Categories  of  these 
GNMA  MBS  certificates,  government 
mortgages,  consolidated  securities,  and 
other  securities  as  approved  by  the 
Association  become  eligible  collateral 
when  they  are  published  as  eligible 
collateral  in  the  Multiclass  Guide  or  on 
the  GNMA  electronic  bulletin  board. 
Eligible  collateral  may  differ  for  various 


Association  guaranteed  multiclass 
securities. 

$  330.1 5   Parlieipation  raquireiMfits. 

To  participate  in  the  Multiclass 
Securities  program,  a  participant  must 
meet  the  following  criteria: 

(a)  Certification.  A  participant  must 
submit  such  certifications  and  other 
documents  as  {ire  required  by  the 
Multiclass  Guide. 

(b)  Compliance  with  Multiclass  Guide. 
By  completing  a  multiclass  secimties 
transaction,  a  particii>ant  is  deemed  to 
have  represented  and  warranted  to  the 
Association  that  it  has  complied  with, 
and  that  it  agrees  to  comply  with,  the 
Multiclass  Guide  in  effect  as  of  the  date 
that  the  Association's  guaranty  is  placed 
on  the  securities. 

(c)  Material  changes  in  status.  A 
participant  must  report,  as  required  in 
the  Multiclass  Guide,  material  adverse 
changes  in  status  including  voluntary 
and  non- voluntary  termination, 
defaults,  fines  and  findings  of  material 
non-conformance  with  rules  and 
poUcies  of  state  and  federal  agencies 
and  federal  government  sponsored 
enterprises. 

(d)  Integrity.  The  participant  must 
conduct  its  business  operations  in 
accordance  with  industry  practices, 
ethics  and  standards,  and  maintain  its 
books  and  records  in  an  appropriate 
manner,  as  determined  by  the 
Association. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2503-0030) 

$330.20    Eligible  participanta. 

In  addition  to  requirements  set  forth 
in  this  part,  a  participant  must  meet  the 
following  requirements. 

(a)  Structured  securities. — (1) 
Description.  The  Association  guarantees 
the  payment  of  principal  and  interest  on 
structured  securities  issued  by  trusts 
organized  by  sponsors  in  accordance 
with  procedures  established  and 
approved  by  the  Association.  The 
structured  securities  are  backed  by 
eligible  collateral,  as  described  in  this 
part,  held  by  the  trustee. 

(2)  Eligibility  requirements  for 
participants,  (i)  Sponsors.  A  sponsor 
must: 

(A)  Apply  and  be  approved  by  the 
Association; 

(B)  Demonstrate  to  the  satisfaction  of 
the  Association  its  capacity  to 
accumulate  the  eligible  collateral,  as 
described  in  this  part,  needed  for  a 
proposed  structured  securities  issuance; 

(C)  Be  in  good  standing  with  and 
either  have  been  responsible  for  at  least 
one  structured  securities  transaction 
with  FNMA  or  FHLMC,  or  have 
demonstrated  to  the  Association's 
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satisfaction  its  capability  to  act  as 
sponsor  of  GNMA  guaranteed  structured 
securities; 

(D)  Have  the  minimum  required 
amount,  as  set  forth  in  the  Multiclass 
Guide,  in  shareholders'  equity  or 
partners'  capital,  evidenced  by  the 
sponsor's  audited  financial  statements, 
which  must  have  been  issued  within  the 
preceding  12-month  period; 

(E)  Represent  the  structural  integrity 
of  the  issuance  under  all  cash  flow 
scenarios  and  demonstrate  to  the 
Association's  satisfaction  its  ability  to 
indemnify  the  Association  for  a  breach 
of  this  representation; 

(F)  Comply  with  the  Association's 
policies  regarding  participation  by 
minority  and/or  women-owned 
businesses  and  take  appropriate 
measures  to  assure  compliance  by  the 
other  participants  as  specified  in  the 
Multiclass  Guide;  and 

(G)  Provide  the  Association  with  the 
opinions  of  trust  counsel  and 
accounting  firms  which  are  acceptable 
to  the  Association  and  on  which  the 
Association  may  rely. 

(ii)  Co-sponsors.  A  Co-sponsor  must 
submit  to  the  Association  an  appUcation 
and  a  certification,  as  set  forth  in  the 
Multiclass  Guide,  as  to  its  status  as  a 
minority  and/or  women-owned 
business. 

(iii)  Trustees.  A  trustee  is  selected  by 
the  Sponsor  fi-om  institutions  approved 
by  the  Association  using  such 
procedures  as  the  Association  deems 
appropriate. 

(b)  Consolidated  securities.  (1) 
Description.  A  Depositor  delivers,  or 
executes  an  agreement  to  deliver, 
eligible  collateral  to  a  trust  in  exchange 
for  a  single  Association  guaranteed 
multiclass  security,  as  set  forth  in  the 
Multiclass  Guide. 

(2)  Eligibility  requirements  for 
participant.  A  Depositor  must  certify 
that: 

(i)  It  is  an  "accredited  investor" 
within  the  meaning  of  17  CFR 
230.501(a)(1),  (a)(3)  or  (a)(7); 

(ii)  It  has  authority  to  deliver,  and  will 
deliver,  the  collateral  to  the  trustee  and 
that  the  collateral  is  free  and  clear  of  all 
liens  and  encumbrances;  and 

(iii)  The  information  set  forth  by  the 
depositor  regarding  the  eligible 
collateral  is  true  and  correct. 

(c)  Other  types  of  Association 
guaranteed  multiclass  securities.  The 
Association  will  set  forth  the 
requirements  for  the  guaranty  by  the 
Association  of  other  types  of  multiclass 
securities,  and  the  eligibility 
requirements  for  the  appropriate 
participants,  in  the  Multiclass  Guide  or 
on  the  GNMA  electronic  bulletin  board. 


$330.25    Feea. 

The  Association,  in  its  discretion, 
through  publication  in  the  Multiclass 
Guide  or  on  the  GNMA  electronic 
bulletin  board,  may  impose  fees  for 
application,  guaranty,  transfer,  change 
from  book  entry  to  certificated  form,  or 
other  related  fees.  Fees  may  vary,  at  the 
Association's  discretion,  depending 
upon,  but  not  limited  to.  such  factors  as 
size,  collateral  characteristics,  expense 
or  risk  of  the  guaranty  transaction 
undertaken. 

$330.30    QNMA  guaranty. 

The  Association  guarantees  the  timely 
payment  of  principal  and  interest  as 
provided  by  the  terms  of  the  multiclass 
security.  The  Association's  guaranty  is 
backed  by  the  full  faith  and  credit  of  the 
United  States. 

$330.35    Investors. 

Association  guaranteed  multiclass 
securities  may  not  be  suitable 
investments  for  all  investors.  No 
investor  should  purchase  securities  of 
any  class  imless  the  investor 
understands,  and  is  able  to  bear,  the 
prepayment,  yield,  liquidity  and  market 
risks  associated  with  the  class.  The 
Association  assumes  no  obligation  or 
liability  to  any  person  with  regard  to 
determining  the  suitability  of  such 
securities  for  such  investor. 

$330.40    Consultation. 

The  Association  may  consult  with 
persons  or  entities  in  such  manner  as 
the  Association  deems  appropriate  to 
ensure  the  efficient  commencement  and 
operation  of  the  Multiclass  Securities 
program. 

$330.45    Limitation  on  QNMA  liability. 

Except  for  its  guaranty,  the 
Association  undertakes  no  obligation 
and  assumes  no  liability  to  any  person 
with  regard  to  or  on  account  of  Uie 
existence  or  operation  of  this  part  or  the 
conduct  of  any  participants  in  the 
Multiclass  Securities  program. 

S  330.50    Administration  of  multiclass 
securltias. 

The  GNMA  guaranteed  multiclass 
securities  will  be  administered  in 
accordance  with  the  Association's 
requirements  described  in  the 
Multiclass  Guide. 

$  330.55    Basis  for  removal  from 
participation. 

A  participant  may  be  removed  from 
the  Multiclass  Securities  program  if  the 
Association,  in  its  discretion, 
determines  that  any  of  the  following 
exists  or  has  occurred: 

(a)  The  participant,  at  any  time,  fails 
to  meet  any  condition  for  eligibility; 


(bl  The  participant  fails  to  comply 
with  any  provision  of  the  Multiclass 
Guide  or  this  part; 

(c)  The  participant  is  unable  or  fails 
to  truthfully,  correctly  or  fully  submit 
such  certifications  as  are  required;  and 

(d)  Such  further  reasons  as  the 
Association  determines  necessary  to 
protect  the  safety  and  soundness  of  the 
Multiclass  Securities  program,  as  set  out 
in  the  Multiclass  Guide. 

$330.60    Removal  procedure. 

(a)  A  participant  may  be  suspended 
from  participation  in  the  Multiclass 
Securities  program  upon  wnitten  notice 
from  the  Association,  which  shall 
include  the  reasons  for  the  suspension. 
The  participant  shall  have  the 
opportunity  to  submit  a  written 
presentation  to  the  President  of  the 
Association,  or  designee,  in  support  of 
its  reinstatement,  subject  to  such 
limitations  as  the  Association  in  its 
discretion  may  impose  as  to  length,  time 
for  submission,  or  otherwise.  A 
determination  by  the  President  of  the 
Association,  or  designee,  shall  exhaust 
the  participant's  administrative 
remedies. 

(b)  If  a  participant  is  suspended  from 
the  Multiclass  Securities  program,  the 
Association  shall  have  no  obligation  to 
complete  a  pending  transaction 
involving  the  participant. 

(c)  After  a  participant  has  been 
removed  from  the  Multiclass  Securities 
program,  the  participant  may  request 
reinstatement.  Approval  of  the 
reinstatement  is  at  the  sole  discretion  of 
the  Association. 

6.  Part  340  is  revised  in  its  entirety, 
to  read  as  follows: 

PART  340— FIDUCIARY  ACTfVmES 

Cat* 

340.1    General. 
340.3    Appropriations. 

Authority:  12  U.S.C.  1723a  and  42  U.S.C 
3535(d). 

$340.1    General. 

The  Association  is  authorized  by 
section  302(c)  of  the  National  Housing 
Act  (12  U.S.C.  1717(c))  to  create,  accept, 
execute,  and  administer  trusts  and  other 
fiduciary  undertakings  appropriate  for 
financing  purposes.  Under  this 
authority,  the  Association  is  authorized 
to  acquire  and  otherwise  deal  in  any 
mortgages  or  other  types  of  obligations 
in  which  any  department  or  agency  of 
the  United  States  listed  in  section 
302(c)(2)  of  such  Act  may  have  a 
financial  interest.  Under  its  fiduciary 
powers,  the  Association  may  create, 
accept,  and  administer  trusts  consisting 
of  interests  in  mortgages  and 
obligations,  sell  to  private  investors 
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certificates  of  beneficial  interest,  or 
participations,  in  the  mortgages  or 
obligations  or  in  the  interest  and 
principal  payments  derived  therefrom, 
and  provide  for  payment  of  interest  and 
principal  and  for  retirement  of  the 
participations.  The  Association,  in  its 
ordinary  corporate  capacity  as 
contrasted  to  its  fiduciary  capacity,  is 
expressly  authorized  to  guarantee  the 
participations. 

§340.3    Appropriations. 

There  is  authority  for  Congress  to 
appropriate  such  sums  as  may  be 
necessary  to  enable  the  trustor  of  any 
trust  (as  described  in  §  340.1)  to  pay  to 


the  Association,  as  trustee,  any 
insufficiency  in  aggregate  receipts  from 
the  obligations  subject  to  the  trust  to 
provide  for  the  timely  payment  by  the 
trustee  of  all  interest  or  principal  on  the 
beneficial  interests  or  participations 
related  to  such  trust. 

PART  350— {REMOVED] 

7.  Part  350  is  removed. 

PART  360— {REMOVED] 

8.  Part  360  is  removed. 

PART  370— {REMOVED] 

9.  Part  370  is  removed. 


PART3MMREM0VED] 

10.  Part  380  is  removed. 
PART  390— {REMOVED] 

11.  Part  390  is  removed. 
PART39&-{REMOVED] 

12.  Part  395  is  removed. 
Dated:  August  2, 1995. 

Dwight  P.  Robinson, 

President,  Government  National  Mortgage 

Association. 

|FR  Doc.  95-19968  Filed  8-11-95;  8:45  ami 

BNJJNO  COOe  4210-<I1-P 


Monday 
August  14,  1995 


I  11  I 


Part  VI 


The  President 


Memorandum  of  August  10,  1995— 
Facilitating  Access  to  Federai  Property 
for  the  Siting  of  Mobiie  Services 
Antennas 


42023 


Federal  Register 

Vol.  60,  No.  156 

Monday,  August  14,  1995 


nue  3— 

rhe  President 


Presidential  Documents 


Memorandum  of  August  10,  1995 

Facilitating  Access  to  Federal  Property  for  the  Siting  of 
Mobile  Services  Antennas 


Memorandum  for  the  Heads  of  Departments  and  Agencies 

Recent  advancements  in  mobile  telecommunications  technology  present  an 
opportunity  for  the  rapid  construction  of  the  Nation's  wireless  communica- 
tions infrastructure.  As  a  matter  of  policy,  the  Federal  Government  shall 
encourage  the  efficient  and  timely  implementation  of  such  new  technologies 
and  the  concomitant  infrastructure  buiidout  as  a  means  of  stimulating  eco- 
nomic growrth  and  creating  new  jobs.  The  recent  auctioning  and  impending 
licensing  of  radio  frequencies  for  mobile  personal  communications  services 
presents  the  Federal  Government  with  the  opportunity  to  foster  new  tech- 
nologies and  to  encourage  the  development  of  communications  infrastructure 
by  making  Federal  property  available  for  the  siting  of  mobile  services  anten- 
nas. 

Therefore,  to  the  extent  permitted  by  law.  I  hereby  direct  the  Administrator 
of  General  Services,  within  90  days,  in  consultation  with  the  Secretaries 
of  Agriculture,  Interior,  Defense,  and  the  heads  of  such  other  agencies  as 
the  Administrator  may  determine,  to  develop  procedures  necessary  to  facili- 
tate appropriate  access  to  Federal  property  for  the  siting  of  mobile  services 
antennas. 

The  procedures  should  be  developed  m  accordance  with  the  following: 
1.  (a)  Upon  request,  and  to  the  extent  permitted  by  law  and  where  prac- 
ticable, executive  departments  and  agencies  shall  make  available  Federal 
Government  buildings  and  lands  for  the  siting  of  mobile  service  antennas. 
This  should  be  done  in  accordance  with  Federal,  State,  and  local  laws 
and  regulations,  and  consistent  with  national  security  concerns  (including 
minimizing  mutual  electromagnetic  interactions),  public  health  and  safety 
concerns,  environmental  and  aesthetic  concerns,  preservation  of  historic 
buildings  and  monuments,  protection  of  natural  and  cultural  resources,  pro- 
tection of  national  park  and  wilderness  ''alues.  protection  of  National  Wildlife 
Retuge  systems,  and  subject  to  any  Federal  requirements  promulgated  by 
the  agency  managing  the  facility  and  the  Federal  Communications  Commis- 
sion, the  Federal  Aviation  Administra'ion.  National  Telecommunications 
and  Information  Administration,  and  other  relevant  departments  and  agen- 


cies. 


(b)  Antennas  on  Federal  buildings  or  land  may  not  contain  any  advertis- 
ing. 

(c)  Federal  property  does  not  include  lands  held  by  the  United  States 
in  tifust  for  individual  or  Native  Americai  tribal  governments. 

(d)  Agencies  shall  retain  discretion  to  reject  inappropriate  siting  requests, 
and  assure  adequate  protection  of  puhUc  property  and  timely  removal  of 
equipment  and  structures  at  the  end  of  service. 

2.  All  procedures  and  mechanisms  adopted  regarding  access  to  Federal 
property  shall  be  clear  and  simple  so  as  to  facilitate  the  efficient  and  rapid 
buiidout  of  the  national  wireless  communications  infrastructure. 

3.  Unless  otherwise  prohibited  by  v  inconsistent  with  Federal  law,  agen- 
cies shall  charge  fees  based  on  market    alue  for  siting  antennas  on  Federal 
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property,  and  may  use  competitive  procedures  if  not  all  applicants  can 
be  acconmiodated. 

This  memorandum  does  not  give  the  siting  of  mobile  services  antennas 
priority  over  other  authorized  uses  of  Federal  buildings  or  land. 

All  independent  regulatory  commissions  and  agencies  are  requested  to  com- 
ply with  the  provisions  of  this  memorandimi. 

This  memorandum  is  not  intended  to  create  any  right,  benefit  or  trust 
responsibility,  substantive  or  procedural,  enforceable  at  law  or  equity  by 
a  party  against  the  United  States,  its  agencies  or  instnmientalities,  its  offiders, 
or  any  other  person. 

This  memorandum  shall  be  published  in  the  federal  Register. 


\ys\)jXMiAA^^yth^^^ 
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1000-End (8694)264)0052-2) 25.00  Jan.  1, 1995 

17  Parts: 

1-199  (8694)264)005*-9) 20.00  Apr.  1.  1995 

200-239 (8694)224)0055-1) 23.W  Apr.  1,  1994 

240-End  (8694)264)0056-5) 30.00  Apr.  1, 1995 

18  Parts: 

1-149 (8694)264)0057-3) 16.00  Apr.  1,  1995 

150-279 (8694)264)0058-1) 13.00  Api.  1,  1995 

280-399 (8694)264)00594)) 13.00  Apr.  1,  1995 

400-End  (8694)264)0060-3) 11.00  Apr.  1,  1995 

19  Parts: 

1-140  (8694)264)0061-1) 25.00  April  1, 1995 

141-199 ™ (8694)264)00624)) 21.00  'Apr.  1.  1995 

200-End  ~ (8694)264)006>8) 12.00  Apr.  1,  1995 

20  Parts: 

1-399  „ (8694)264«0&4-6) 20J)0  Apr.  1,  1995 

400-499 (8694)264)0065-0 J4.TO  Apr.  1,  1995 

SOO^nd  (8694)26-00066-2) 34.00  Apr.  1.  1995 

21  Parts: 

1-99 (8694)264)0067-1) 16.00  Apr.  1,  1995 

100-169 (8694)26-00068-9) 21.00  Apt.  1,  1995 

170-199 (869-0264)0068-7) 22.00  Apr.  1,  1995 

20O-299 (8694)26-00070-1) 7.W  Apr.  1,  1995 

300-499 (869-026-00071-9) 39.00  Apr.  1,  1995 

500-599 (869-0264)0072-7) 22.00  Apr.  1,  1995 

600-799 (8694)264)0073-5) 9.50  Apr.  1,  1995 

800-1299... (8694)264)0074-3) 23.00  Apr.  1,  1995 

1300-€nd (869-0264)0075-1) 13.00  Apr.  1.  1995 

22  Parts: 

1-299 (869^)264)00764)) 33.00  Apr.  1,  1995 

300-End  (869-0264)0077-8) 24.00  Apr.  1,  1995 

23 (869-0264)0078-6) 22.00  Apr.  1,  1995 

24  Parts: 

•0-199 «.  (8694)264)0079-4) 40J)0  Apr.  1,  1995 

20(M99 (8694)224)0079-9) 38.00  Apr.  1,  1994 

220-499 (8694)264)0081-6) 23.00  Apr.  1,  1995 

•500-699  (8694)26-00082-4) 20.00  Apr.  1,  1995 

700-899 (8694)264)0083-2) 24.00  Apr.  1,  1995 

700-1699  _ „.. (8694)224)0081-1) 39.00  Apr.  1,  1994 

1700-£nd (8694)264)0085-9) 17.00  Apr.  1,  1995 

25 (86941264)0086-7) 32.00  Apr.  1.  1995 

26  Parts: 

§§1.0-1-1^60 (8694)26-00087-5) 21«)  Apr.  1,  1995 

§§  1  Al-1.169 (8694)264)0088-3) HOO  Apr.  1,  1995 

§§1.170-1.300 (8694)264)0089-1) 24.00  Apr.  1,  1995 

§§  1.301-1.400 (869-0264)0090-5) 17.00  Apr.  1,  1995 

§§  1 401-1  >»40 (8694)264)0091-3) 30.00  Apr.  1,  1995 

§§1441-1.500 (869-026-00092-1)  22.00  Apr.  1,  1995 

§§1501-1.640 (8694)26-000934)) 21.00  Apr.  1,  199& 

§§  1  A41-1.850 (869-0224)0091-8) 24.00  Apr.  1.  1994 

§§  1.851-1.907 (8694)264)0095-6) 26.00  Apr.  1.  1995 

§§1.908-1.1000 (8694)26-00096-4) 27O0  Apr.  1,  1995 

§§1.1001-1.1400 (8694)264)0097-2) 25J)0  Apr.  1,  1995 

§§1.1401-€nd  (8694)26-00098-1) 33.00  Apr.  1,  1995 

2-29 (8694)264)0099-9) 25O0  Apr.  1,  1995 

30-39  (8694)264)0100-6) 18.00  Apr.  1,  1995 

40-49 (869-0264)00101-4)  ....  14.00  Apr.  1.  1995 
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TM*  Stock  Nuinbar 

50-299 (8694)264)0102-2) 14.00 

300-499  .„ (8694)26-00103-1) 24.00 

500-599 (8694)264)0104-9) 6.00 

600-End  (8694)264)0105-7) 8.00 


Prte*      Revtston  Date 

Apr.  1,  1995 

Apr.  1,  1995 

*Apr.  1,  1990 

Ape.  1,  1995 


Tltt* 


27  Parts: 

1-199  „ (8694)26410106-5) 

200-End  (8694)264)0107-3) 

28  Parts: 

'•42 (8694)224)0105-1) 

43-end (8694)22-001064)) 

29  Parts: 

0-99 

10(M99 

50(M99 

900-1899 

1900-1910  (§§  1901.1  to 

1910.999) 

1910  (§§1910.1000  to 

and) 

1911-1925 

1926 .i 

1927-€nd 


37.00 
13.00 

27O0 
21O0 


(8694)224)0107-8) 21O0 

(8694)224)0108-6) 9.50 

(8694)224)0109-4) 35.00 

(8694)224)0110-8) 17O0 


Apr.  1,  1995 
•Apr.  1,  1994 

July  1,  1994 
July  1.  1994 

July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 


(8694)224)01 1W) 33.00       July  1, 1994 


(8694)224)0112-4) 21J)0 

(8694)224)0113-2) 26O0 

(8694)22-00114-1) 33.00 

(8694)224)0115-9) 36.00 


30  Parts: 

1-199  (869-0224)0116-7) 

200-699 (8694)224)0117-5) 

700-End  (869-022-00118-3) 


27.00 
19.00 
27O0 


31  Parts: 

W99  (8694)224)0119-1) 18.00 

2a0^nd  (8694)224)0120-5) 30.00 

32  Parts: 

1-39,  Vol.  1 15  00 

1-39,  Vol.  II ., 19.00 

1-39,  Vol.  Ill 18  00 


1-190  (8694)224)0121-3) 

191-399 (869-022-00122-1) 

400-629 (8694)224)01234)) 

630-699 (8694)264)0127-8) 

70O-799 (8694)224)0125-6) 

800-€nd  (869-0224)01264) 

33  Parts: 

1-124  (8694)224)0127-2) . 

125-199 (869-022-00128-1)  . 

200-€nd  (869-022-00129^). 

34  Parts:      " 

1-299  (8694)224)0130-2) . 

300-399 (8694)224)0131-1)  . 

400-€nd  (8694)22-00132-9) . 

35 (8694)224)0133-7)  . 

36  Parts: 

1-199  (8694)22-00134-5) . 

20O'€nd  (8694)224)0135-3) . 

37 (8694)224)0136-1)  . 

38  Parts: 

0-17  - (8694)224)0137-0)  . 

lfr*nd (8694)224)0138-8)  . 

39 (8694)224)0139Hi)  .. 

40  Parts: 

1-Sl  (8694)224)01404)) 39.00 

52  „ (869-0224)0141-8) 39O0 

53«  (8694)22-00142-6) 11.00 

60  „ (869-022-00143-4)  36.00 

41.00 
23.00 
41.00 
39.00 
24.00 
18.00 
36.00 
18.00 


31.00 
36.00 
26.00 
14.00 
21.00 
22.00 

20.00 
26.00 
.24.00 

26.00 
21.00 
40.00 

12.00 

15.00 
37.00 

20.00 


30.00 
29.00 

16.00 


61-80  (8694)22-00144-2) 

81-85  (8694)224)0145-1) 

86^  (8694)224)0146-9) 

100-149 (8694)22-00147-7) 

150-189 (8694)224)0148-5) 

19(>-259 (8694)224)0149^3) 

260-299 (8694)22-00150-7) 

30(M99 (869-022-00151-5) 


July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 

July  1,  1994 
July  1,  1994 
July  1,  1994 

July  1.  1994 
July  1,  1994 

2July  1,  1984 

2  July  1,  1984 

2July  1,  1984 

July  1,  1994 

July  1,  1994 

July  1,  1994 

sjuly  1,  1991 

July  1,  1994 

July  1,  1994 

July  1,  1994 
July  1,  1994 
July  1,  1994 

July  1,  1994 
July  1,  1994 
July  1,  1994 

July  1,  1994 

July  1,  1994 
July  1,  1994 

July  1,  1994 

July  1,  1994 
July  1,  1994 

July  1,  1994 

July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 


27.00 
30.00 
28.00 
27.00 

13O0 


Stock  NufflbM- 

400-424  ..; — .". (869-0224)0152-3)  . 

425-699 „ (8694)22-00153-1)  . 

700-789 (8694)224)0154-0)  . 

790-End  (8694)224)0155-8)  . 

41  Chapters: 

1. 1-1  to  1-10 _ 

1,1-11  to  Appendix,  2  (2  Resen^d) !!!!!!!!!!!!    1300 

^ 14O0 

I 600 

8 450 

^""" 13O0 

10-17 9C0 

18,  Vol.  I,  Ports  1-5  "Z"'. 13  00 

18,  Vol.  II,  Ports  6-19 "    \iXKi 

18,  Vol.  Ill,  Ports 20-52 nm 

19-100 :;  iJS 

1-100  (869-0224)0156-6) 950 

101 (8694)22-00157-4) 29.00 

102-200 (869-022-00158-2) 15.W 

201-€nd  (8694)22-00159-1) 13.00 

42  Parts: 

1-399  (8694)224)0160-4)  .. 

40O-429 (8694)22-00161-2)  .. 

430-£nd  (869-022-00162-1) .. 

43  Parts: 

1-999  (869-0224)0163-9)  .. 

1000-3999 (869-022-00164-7)  .. 

4000-£nd  ..._ (869-022-00165-5)  .. 


24O0 
26O0 
36.00 

23.x 
31.00 
14.00 

44  (8694)224)0166-3) 27.00 

45  Parts: 

1-199  (869-022-00167-1) 22.00 

200-499 (8694)22-00168-0) 15.W 

500-1 199 (8694)22-00169-8) 32.00 

1200-End (869-022-00170-1) 26.00 

46  Parts: 

1-40  (869-022-00171-0) 20O0 

41-69  (869-022-00172-8) 16.00 

70-89  (8694)22-<)0 173-6) 850 

90-139 (869-022-001 74-4) 15.00 

140-155 (8694)224)0175-2) 12.00 

156-165 (8694)224X176-1) 17.00 

166-199 (8694)22-00177-9) 17.00 

200-499 (869-0224)0178-7) 2100 

500-End  (869-022-00179-5) 15.00 

47  Parts: 

0-19  -(869-022-00180-9)  .. 

20-39  (8694)224)0181-7)  .. 

40-69 (869-022-00182-5)  .. 

70-79  (869-022-00183-3)  .. 

80-£nd  (869-022-00184-1)  .. 


25O0 
20.00 
14.00 
24.00 
26O0 

48  Chapters: 

1  (Ports  1-51)  (869-022-001854)) 36.00 

1  (Ports  52-^)  (8694)224)0186-8) 23.00 

2  (Ports  201-251) (869-022-00187-6) 16.00 

2  (Ports  252-299) (869-022-00188-4) 13.00 

3-6 (8694)22-00189-2) 23.00 

7-14  (869-0224)0190-6) 30.00 

1&-28  (869-022-00191-4) 32.00 

29-€nd  (8694)22-00192-2) 17.00 

49  Parts: 

1-99  (8694)22-00193-1) . 

100-177 (869-0224X1194-9)  . 

178-199 (8694)22-00195-7)  . 

200-399 „ (8694)22-00196-5)  . 

400-999 (8694)22-00197-3)  . 

1000-1199 (8694)22-00198-1)  ., 

1200-End (8694)224)01994))  . 

50  Parts: 

1-199  - (8694)224)0200-7)  .. 

200-599 (869-022-00201-5)  .. 

600-End  (869-022-00202-3)  .. 


2400 
30.00 
21.00 
30.00 
35.00 
19O0 
15.00 

25.00 
22.00 
27.00 


Price      RovMonOali 


July  1,  1994 
July  1,  1994 
July  1,  1994 
Mf  1.  1994 

JJuly  1,  1984 

sjuly  1,  1984 

iJuly  1,  1984 

JJuly  1,  1984 

JJuly  1,  1984 

JJuly  1,  1984 

JJuly  1,1984 

JJuly  1,  1984 

»July  1,1984 

*July  1,  1984 

JJuly  1,  1984 

July  1,  1994 

July  1,  1994 

July  1,  1994 

July  1,  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 

Oct.  1,  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oqt.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
'Oct.  1,  1993 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
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Slock  Numtar  Prtca      RtvWdilM*  Subscription  (maied  OS  issued) 264.00  1995 

CR  index  and  RTKings  IndMdual  copies 1.00  1995 

Aids (869-026-00053-1) 36J0       Joa  | ,  1995  '  B«cauM  nie  3  is  on  annuel  complalion,  rm  volume  and  al  previous  volumes 

should  be  retained  as  a  permanent  reference  source. 

~. ■-.-  ioo«r»cA<  «Min  I    I99S  ''^  -luly  1'  1^  "dHion  of  32  CFR  tarts  1-189  contains  a  note  only  tor 

VAKTfmm  IYV3  wtf  wi oo*uu  I    ITT*        p^^  ^^  mdmive.  For  tf»  hJ  text  of  tt«  Detense  Acquisition  Regulalions 

Microfiche  CFR  EdMon-  j  in  Ports  1-39,  consult  tfw  tt»ee  CFR  votumes  issued  as  o«  July  ),  1984,  contoininQ 

Cornptete  set  (one-time  moing) IBSJIO  I     1992  ^nw  July  t,  1965  edHion  of  41  CFR  Chapters  1-100  contains  o  note  only 

.-,—.-.-  ... .—  ^ HI— .  99tm  I     1901        tor  Chapters  1  to  49  inclusive.  For  the  lul  text  of  procurement  regulations 

Cornpl«eset(one-i«nenK»nff  — omm  |     iryo        ^  Chopters  l  to  49,  consult  the  eleven  CFR  volumes  issued  o$  of  J»iy  1, 

CoimpMe  set  (one-time  moing)  „ 244.00  |     1994        1964  containing  those  chapters. 

*No  amendments  to  this  volume  were  promulgaled  during  the  period  Apr. 
1,  1990  to  li«ar.  31,  1995.  The  CF«  volume  issued  Apr!  1,  1990,  should  be 
retained. 

»No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1, 1991  to  June  30, 1995.  The  CFS  vdume  issued  July  1, 1991,  should  be  retained. 

*No  amendments  to  this  volume  were  promulgaled  during  the  period  January 
1,  1993  to  December  31,  1994  The  CFR  volume  Issued  January  1,  1993,  should 
beretoned. 

'  l4o  amendments  to  this  volume  were  promulgated  during  the  period  October 
1,  1993,  to  September  30,  1994  The  CFR  volume  Issued  October  1,  1993,  should 
be  retained. 

•No  amendments  to  this  volume  were  promJgated  during  the  period  AprI 
1,  1994  to  Moch  31,  1995.  The  CFR  volume  issued  April  1,  1994,  should  be 

*Note:  Title  19,  CFR  Ports  M1-199,  revised  4-1-9S  volume  Is  being  republished 
to  restore  inadvertently  omitted  text. 
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NEW  EDITION 

Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUTOE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  iniformity  of  citation  and  easy 
reference  to  the  soiuce  document. 
'^j      Compiled  by  the  Office  of  the  Federal 
Register  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Order  Fohd 


Order  Ptocesaing  Code: 

*7296 


Charge  your  order. 
It's  easy! 


L  ^  J 


To  fax  your  orders  (202)  51 2-2250 

LJ  YES,  send  me subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 

S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 


The  total  cost  of  my  order  is  $ 


..  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Check  nnethod  of  payment: 

Q  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account     |    |    j    |    j    |    |    |  -  Q 

□  VISA      □  MasterCard     I     I     I     I   J  (expiration  date) 


.Street  address 


-> — r 


I 


City,  State,  Zip  code 


Thank  you  for  your  order! 


Daytime  phone  including  area  code 


4/9* 


Purchase  order  number  (optional) 


Authorizing  signature 

Mail  to:  Superintendent  of  Documents 

P.O  Box  371954,  Pittsburgh,  PA  15250-7954 


"^ 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federat 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:  •5133  Chmge  your  order. 

1 ILO,  please  send  me  the  following  indicated  publications:  To  tax  your  ordws  and  lfM|uirtM-(202)  S12-22S0 


i.  ^  J. 


miM 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $_ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


PloMe  Type  or  Print 
2._f 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account        I    I    I    1    I    I    I    l~l    I 
I I  VISA  or  MasterCard  Account 


(Qty.  State.  ZIP  Code) 


L 


± 


IE               DI               JJ 

ThaMk  you  for  your  order! 

(Credit  card  expiration  date) 

(Daytime  phone  including  area  code) 

(Signature) 

4.  MaM  lb:  New  Orders,  Superintendent  of  Documents.  P.O.  Box  371954,  Pittsburgh.  PA  '5250-7954 


(navi2/>i) 


r 


995 


Printed  on  recycled  paper 


V, 


I- 


1 


f 


'^C^vSS^S^J^'^Jt^^^t-'SsS 


J 


